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THIS  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January-June  issues  of  the 
Federal  Register  together  with  broad  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categorie:.  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  f&ble  of  Federal  Register  Pages  and 
Dates  at  the  back  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 


TABLE  OF  CONTENTS 

Index  Entries  /  2 

Federal  Register  Pages  and  Dates  /  99 


A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected),  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  publications  are  available  for 
purchase  fi-om  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Gary  Posselt  is  Chief  Editor  of  the  Federal  Register 
Index.  The  Index  is  prepared  under  the  direction  of 
Raymond  A.  Mosley,  assisted  by  Jim  Hemphill. 

INQUIRIES  may  be  made  to  the  Customer  Services  Unit 
at  202-523-5227,  (TDD)  202-523-5229  r.r  by  e-mail  at 
info@Fedreg.nara.gov. 

SUGGESTIONS  concerning  this  and  other  publications 
of  the  Office  will  be  welcomed  by  Raymond  A.  Mosley, 
Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration,  Washington,  D.C. 
20408. 

The  Federal  Register  Index  is  also  available  on  the 
Office  of  the  Federal  Register's  electronic  bulletin  board 
"FREND".  To  reach  FREND  call  202-275-1538 
(modem).  To  speak  to  a  person  about  FREND  call  202- 
523-4534.  Ask  to  speak  with  Ernie  Sowada  or  John 
Ashlin.  They  will  be  able  to  tell  you  about  correct 
modem  settings  and  discuss  other  services  offered  on 
"FREND".  Files  on  FREND  can  be  viewed  or 
downloaded  free  of  charge. 
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Actuaries,  J<  ifnt  Board  for  Enrollment 

See  Joint  Board  fbr  Enrollment  of  Actuaries 

Administrat  ^n  on  Aging 

See  Aging  Adm  jjistration 

Advisory  Ccfncil  on  Historic 
PreservBJtion 

See  Historic  Pre  scrvation.  Advisory  Council 

African  Devefopment  Foundation 

NOTICES 

Meetings:  Sunsbilie  Act,  6703.  26S71 

Agency  for  ^ealth  Care  Policy  and 
Reses 


>lislunent,  renewal,  lennination. 


NOTICES 

Committees:  esi 
etc.: 
Health  Care  ^^licy.  Research,  and  Evaluation 

National  Advisory  Council,  12098 
Preventive  Services  Task  Force,  U.S..  879,  6941 
Grants  and  cooiMrative  agreements:  availability, 
etc.:  I 

Health  servicu  research,  15846 
Meetings:  I 

Agency  for  Hoaldi  Care  Policy  and  Research 
Technical!  Review  Committee,  25210, 
25211     I  I 
Exhibit  Logistics  Support  Technical  Review 

Committoe,  4453 
Health  Care  Policy  and  Research  special 

emphasis  panels.  9556.  20197 
Health  Care  Policy.  Research,  and  Evaluation 
National!  Advisory  Council,  2682,  27733 
Health  care  (Mality  and  effectiveness  research, 

etc.:  sub  :bmmittees,  4454 
Health  care  ti»:hnology  and  decision  sciences, 

etc.,  31482 
Publications  Clearinghouse  Technical  Review 
Committee.  10635 
National  Guideline  Clearinghouse:  invitation  to 
submit  clinical  practice  guidelines,  18027 
Privacy  Act:     |  i 
Systems  of  rMords.  10231 

Agency  for  I  ntemational  Development 

PROPOSED  sjlllLES 

Semi-annual  agejida.  22586 

Source,  origin  aiid  nationality  for  commodities  and 

services  fii|nced  by  USAID:  miscellaneous 

amendmeoti,  3506 

NOTICES       I  I 

Agency  informiion  collection  activities: 
Proposed  collation:  comment  request.  2263, 

3588,  3J^08,  31809 
Submission  mt  OMB  review:  comment  request, 
5965,  1^428,  15214 
Grants  and  coo|)trative  agreements:  availability, 
etc.: 
American  scl^^ls  and  hospitals  abroad  program, 
23302 
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Central  and  Eastern  Europe  and  New 

Independent  States  of  former  Soviet  Union: 
market-oriented  solutions  to  environmental 
problems  promotion  program.  3920 
Meetings: 

Food  Security  Interim  Advisory  Committee, 
30019 

International  Food  and  Agricultural 
Development  Board,  3589 

Malaria  Vaccine  Development  Program  Federal 
Advisory  Committee.  35279 

Voluntary  Foreign  Aid  Advisory  Committee. 
9016.28411 
Monetization  Field  Manual:  availability,  20213 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Great  Lakes  human  health  effects  research 

program.  31483 
National  Priorities  List  sites:  exposure-dose 
reconstruction  research  program.  31487 
Site-specific  health  activities,  program  to  build 
capacity  to  conduct,  31491 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects — 
Quarterly  listing,  11896,  14945 
Meetings: 
Hanford  Health  Projects  Inter-tribal  Council  et 

al..  17182 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee.  17182 
Scientific  Counselors  Board,  17183 
Reports  and  guidance  documents:  availability,  etc.: 
Bunker  Hill.  ID:  medical  monitoring  program: 
decision  document,  31496 

Aging  Administration 

NOTICES 

Agency  information  collection  activities:  . 
Proposed  collection:  comment  request,  20413 
Submission  for  OMB  review:  comment  request, 

10027,  12814,  20413,  29014,  29997 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Alzheimer's  disease  caregiving  options  and  best 

practices:  research  project,  23298,  34426 
Elder  abuse  national  center,  7420 
National  long-term  care  ombudsman  resource 

center  program,  4643 
National  system  of  legal  assistance  supporting 

elder  rights  activities,  10917 
Pension  information  and  counseling  projects, 

19728 
Statewide  senior  legal  hotlines,  10385 

Agricultural  Marketing  Service 

RULES 

Agricultural  commodities:  laboratory  testing 
service  fees.  16370 

Agricultural  commodities:  U.S.  grade  standards 
and  other  selected  regulations  removed: 
Federal  regulatory  review,  35500 


Apricots  grown  in — 

Washington.  32717 
Cantaloupes:  grade  standards,  20521 
Cherries  (tart)  grov^u  in — 

Michigan  et  al..  399.  14021,  20012,  20019. 
20522,  33523 
Cotton  classing,  testing,  and  standards: 

GassificatioD  services  to  growers:  1998  user 
fees,  33235 
Cotton  research  and  promotion  order 

Imported  cotton  and  cotton  content  of  imported 
products:  supplemental  assessment 
calculation.  27818 
Eggs  and  egg  products: 

Voluntary  shell  egg  grading  program.  13329 
Fruits:  import  regulations: 

Grapefhiit.  3247 

Grapes  (table).  28475 
Fruits,  vegetables,  and  other  products,  fresh: 

Destination  market  inspections:  fees,  1 5274 
Grapes  grown  in — 

California,  655,  14601.  16387.  28475 
Hazelnuts  grown  in — 

Oregon  and  Washington.  3251,  9131,  278IS 
Limes  and  avocados  grown  in — 

Florida,  15278 
Marketing  orders  and  agreements:  general 
regulationSi,  miscellaneous  amendments, 
10491 
Meats,  prepared  meats,  and  meat  products: 
grading,  certification,  and  standards: 

Service  fees:  changes.  32965 
Melons  gAwn  in — 

Texas,  4366,  25387 
Nectarines  and  peaches  grown  in — 

California,  16032 
Olives  grown — 

California,  20056 
Onions  (sweet)  grown  in — 

Washington  and  Oregon.  29089 
Onions  grovkTi  in — 

Texas.  9128.  16390.  30577 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in — 

Florida.  3247.  19379 
Peanuts,  domestically  produced.  2846.  3254. 

33237 
Potatoes  (Irish)  grown  in — 

Southeastern  States,  32966 
Prunes  (dried)  produced  in  California,  20058 
Raisins  produced  from  grapes  grown  is — 

California,  4368.  1 1585.  29531 
Spearmint  oil  produced  in  Far  West,  8559,  23371, 
30579 

Correction,  14334 
Specialty  crops:  import  regulations:  , 

Peanuts.  12977 
Tobacco  inspection: 

Growers:  mail  referendum 
Referendum  results,  29529 
Tomatoes  grown  in — 

Florida.  139.  12396 
Tomatoes,  imported.  139.  12396 
Walnuts  grown  in^ 

California,  9133 

PROPOSED  RULES 

Almonds  grown  in — 
California,  33010 


Agricultural 

Avocados  grown  in — 

Florida,  6679 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  3048.  20274 
Conon  classing,  testing,  and  standards: 

Classification  services  to  growers;  1998  user 
fees,  14839 
Conon  research  and  promotioa  order 

Imported  cotton  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation,  IS336 
Egg,  poultry  and  rabbit  products;  inspection  and 
grading: 

Fees  and  charges  increase,  31362 
Fluid  milk  promotion  order,  28292 
Fruits  and  vegetables,  processed: 

Inspection  and  certification,  3SS44 
Kiwifruit  grown  in — 

California,  30655 
Limes  grown  in — 

Florida.  6679 
Milk  marketing  orders: 

New  England  et  al..  3667.  4802.  9686.  9689. 
12417,  32147 
Mushroom  promotion,  research,  and  consumer 
information  order,  referendum  oider.  3848 
Olives  grown  in — 

California.  7732 
Onions  (sweet)  grown  in — 

Washington  and  Oregon.  1S787,  17125 
Onions  grown  in — 

Idaho  and  Oregon,  5472,  26999 
Ckkions,  imported,  5472 
Organic  Foods  Production  Act 

National  organic  program;  establishment,  6498 
Information  meetings,  5285,  9975 
Papayas  grown  in — 

Hawaii.  35164 
Pork  promotion,  research,  and  consumer 

information  order,  31942 
Prunes  (dried)  produced  in  California,  9160 
Tobacco  inspection: 

Growers;  mail  refereixlum,  19414.  I94IS 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comipent  request.  1955. 
1956.  16225 
Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomiiutioa,  5925 
Beets,  carrots,  and  white  potatoes,  canned;  grade 

standards,  2356 
Meetings: 
Flue-Cured  tobacco  Advisory  Committee,  5926 
National  Organic  Standards  Board,  7389.  7746 
Plant  Variety  Protection  Advisory  Board.  10186 
Tobacco  Inspection  Services  National  Advisory 

Committee,  32808 
Universal  Cotton  Standards  Advisory 
Committee,  25013 
Milk  marketing  orders: 

New  England  et  al.,  35564 
Poultry  and  rabbit  products;  grade  standards, 

15174 
Sweet  potatoes,  caimed;  grade  standards.  2357 
Tobacco  inspection: 
Growers'  referendum  results,  29692 

Agricultural  Research  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  28347 
Inventions,  Government-owned;  availability  for 

licensing,  1093,  27554 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Betterbee,  Inc.,  et  al.,  13162 


Caribbean  Superabsorbent  Co.,  Inc.,  16468 

Cook  Industrial  Electric  Co..  Inc.,  13162 

Eco  Soil  Systems,  Inc..  31960 

EnviroLogix  Inc.,  10587 

Hanell  Equipment  Co..  Inc..  et  al..  3307 

Integrated  BioControl  Systems.  Inc..  3533.  8896 

Leggett  &  Piatt  Packaging  Group,  3307 

Roxide  International,  Inc.,  3308 

Seed  way.  27041 

Southem  States  Cooperative.  Inc.,  27555 

Spectrum  Electrostatic  Sprayers.  Inc..  3308 

Steriing  International,  Inc.,  32188 

Timberiioe  Tool  &  Casting,  8896 

Triple-T  Foods.  Inc..  16468 

Wolf  River  Valley  Seeds.  27041 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research.  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  CorporetioB 
See  Food  and  Consumer  Service 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Risk  Management  Agency 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Acquisition  regulations: 
Alternative  Agricultural  Research  & 

Commercialization  Corp.;  set-asides  and 
preferences  for  selected  biobased  products; 
policy  and  procedures  establishment.  26996 
Miscellaneous  amendments,  26993 
Direct  fmal  rulemaking  procedure.  9158 
Import  quotas  and  fees: 
Dairy  tariff-rate  quota  licensing,  20516 
Tariff-rate  import  quota  licensing  ;  cheeses  from 
Hungary,  5223 
Organization,  fimctions,  and  aurtiority  delegations: 
Chief  Financial  Officer.  1 1 101 
Forest  Service  Deputy  Chief  et  al..  27667 
Rural  empowerment  zones  and  enterprise 
communities;  designation.  19108 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 
24467 

Grants  and  cooperative  agreements  to  State  and 
local  governments,  universities,  hospitals,  and 
other  non-profit  organizations;  uniform 
administrative  requircAients.  7734.  28294 

Procurement  and  property  management: 
Excess  personal  property  acquisition  and 
transfer  guidelines,  3481 

Semi-annual  agenda.  21682 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1092, 

1955,  26767 
Submission  for  OMB  review;  comment  request, 

5925.  9776,  18867.  20164.  23416.  25193. 

28345,  30467.  33903.  35562 


Committees;  estabUshment.  renewal,  termination, 
etc.: 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board. 
29691 
Grants  and  cooperative  agreements;  availability, 
ete.: 
Rural  empowerment  zones  designation.  19143 
Import  quotas  and  fees: 

Raw  cane  sugar,  25012 
Meetings: 
21st  Century  Production  Agriculure 

Commission,  3307,  34360 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  19888 
National  Agricultural  Research.  Extension, 

Education,  and  Economics  Advisory  Board, 
5350,  10186,  29691 
Small  and  disadvantaged  business  utilization; 
Federal  subcontracting  forum,  workshop, 
and  opportunities  fair,  27554 
Strategic  Planning  Task  Force.  6703 
North  American  Free  Trade  Agreement  (NAFTA); 
temporary  duties  imposition  (snapback): 
Cauliflower  fnwi — 
Canada.  11404 
Privacy  Act 
Computer  matehing  programs.  2942 
Systems  of  records.  4213.  14894.  32181 
Uruguay  Round  agricultural  safeguard  trigger 
levels.  13387 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge 
determinations: 
Alaska  Territorial  Guard  members  who  served 
in  Alaska  (December  31,  194 1 -August  15, 
1945),  27717 
Chamorro  Marine  Scouts  who  assisted  U.S. 
Marines  in  offensive  operations  against 
Japanese  on  Saipan,  Pagan,  and  Maug 
Islands  (6/19/44-9/2/45),  4227 
Operational  Analysis  Group  which  served 
overseas  with  U.S.  Army  Air  Corps  (12/ 
7/41-8/15/45).  4227 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  9779, 
10005,  10862,  29389 
Commercial  activities  performance  (OMB  A-76); 

cost  comparison  studies,  14683.  28371 
Environmental  statements;  availability,  ete.: 
Altus  Air  Force  Base.  OK;  runway  easements, 

14687 
Base  realigimient  and  closure — 
Carswell  Air  Force  Base,  TX,  10204 
McClellan  Air  Force  Base,  CA.  5932 
Environmental  statements;  notice  of  intent 
Base  realignment  and  closure — 

Homestead  Air  Force  Base.  FL,  10006 
Grants,  NM;  Enchanted  Skies  Park  and 

Observatory;  construction  and  operation  on 
Horace  Mesa,  7764 
Meetings: 
Air  University  Board  of  Visitors,  7764,  10863 
Community  College  Board  of  Visitors,  28374 
Scientific  Advisory  Board,  2672,  2969,  2970, 
4227,  11424,  12456,  19719,  26790.  26791 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Air  Fletther,  12787 
Beam  Tech  Corp.,  3391 S 
Tel  Med  Technologies,  15180 
Privacy  Act 
Systems  of  records.  12457 
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Alcohol,  Tobacco  and  Firearms 
Bureau 


RULES 

Alcohol;  viticult(ii 


i[al 


area  designations: 


Diablo  Grandfj  CA,  33850 
Texas  Davis  lifountains,  TX.  1 1826 
Yorkville  Higjijands  et  al..  CA.  16902 
Fireanns: 
Fireanns  and  unmunition;  manufacturers  excise 
taxes.  5727 
Omnibus  Consolidated  Appropriations  Act  of 
1997;  implementation: 
Misdemeanor  crime  of  domestic  violence 
convictioot  prohibited  from  shipping, 
receiving  Or  possessing  fireanns  and 
ammunition,  etc.,  35520 
Violent  Crime  Odntrol  and  Law  Enforcement  Act; 
implementat^n: 
Semiautomatic  iassault  weapons  and  large 
capacity  ammunition  feeding  devices; 
restrictiopt,  12643 

PROPOSED  R^ES 

Alcohol;  viticultiikal  area  designations: 

Chiles  Valley i  CA,  13583 
Alcoholic  bever^t^s: 

Wine  labels;  ii«t  contents  statement.  27017 
Alcohol.  tobacc(^.>  and  other  excise  taxes: 
Brady  Handgiit  Violence  Prevention  Act; 
implementation — 
National  instant  criminal  background  check 
systenj;  I  firearms  dealer,  importer,  and 
manufacturer  lequiiements.  8379 
Omnibus  Consolidated  Appropriations  Act  of 
1997;  implementation: 
Misdemeanor  Crime  of  domestic  violence 
conviction;  prohibited  from  shipping, 
receivings  0r  possessing  firearms  and 
ammunidiin,  etc.,  35551 

NOTICES        I 

Agency  information  collection  activities: 


Proposed  colli 

4690.461 

15484,  2 

30566.  3 

Commerce  in  e 

Explosive  mai 


tion;  comment  request,  598, 
11475,  11476,  11477,  11478, 
30563,  30564,  30565, 
85 

losives: 
rials  list,  24207 

American  Battle  Monuments 
Commi^ion 

NOTICES 

Privacy  Act: 

Systems  of  records,  33909 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  9176 

Animal  and  f  lant  Health  Inspection 
Service 

RULES 

Animal  welfare 
Dogs  and  cati. 
Coated  wir^ 

3017 
Temperatuie  requirements,  10493 
Marine  mammals;  humane  handling,  care, 
treatment,  and  transportation; 
nonsubstantive  corrections,  I 
Pocket  pets;  Handling,  care,  and  treatment  at 
retail  peii$tores;  policy  statement,  3017 
Exportation  and'inportation  of  animals  and  animal 
products:    ; 
Hog  cholera  4itd  swine  vesicular  disease; 
disease  sUtus  change — 
Dominican  Republic,  12603 


humane  treatment — 

flooring  in  primary  enclosures. 


Horses  from  contagious  equine  metritis  (CEM)- 
affected  countries — 
Oklahoma,  receipt  authorization,  6063,  15285 
Horses  from  Mexico;  quarantine  requirements, 

3638 
Region  recognition  procedures,  pemission  to 
export  based  on  regions'  disease  status, 
etc.;  correction.  1889 
Ruminants,  meat  and  meat  products  from 
ruminants,  and  other  ruminant  products 
from  countries  where  bovine  spongiform 
encephalopathy  exist;  restrictions.  406 
Correction.  4347 
Import  and  export  user  fees;  exemptions.  18117 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications.  3637.  14335. 
19169.  19652.  34264 
Brucellosis  in  swine — 

State  and  area  classifications,  34266 
Equine  infectious  anemia;  livestock  markets; 

handling  of  reactors,  321 17 
Pseudorabies;  official  tests.  17315 
Tuberculosis  in  cattle  and  bison — 

Stale  and  area  classifications,  30582 
Tuberculosis  in  livestock  other  than  cattle  and 
bison;  testing  requirements.  8837 
Livestock  and  poultry  disease  control: 
Brucellosis;  increased  indemnity  for  cattle  and 

bison.  15281 
Tuberculosis  in  cattle,  bison,  and  captive 
cervids;  indemnity  for  suspects.  34259 
Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances.  1 6878. 
16881,29342 
Plant-related  quarantine,  domestic: 
Fire  ant.  imported.  4151 
Gypsy  moth.  25747 
Karnal  bunt  disease — 
Compensation.  31593 
Texas  et  al.;  correction.  1 
Wheat  seed  and  straw  (1995-1996  crop); 
compensation.  1321 
Mediterranean  fruit  fly,  19651,  19797,  20053, 

25153,25748,27439,31887 
Mexican  ^it  fly,  12603 
Orienul  fruit  fly,  8835.  16877 
Pine  shoot  beetle.  25153 
Witchwecd,  31601 . 
Plant-related  quarantine,  foreign: 
Bamboo.  13482 
Fruits  and  vegetables;  importation — 

Papayas  from  Brazil  and  Costa  Rica.  1 2383 
Karnal  bunt  disease — 
Mexicali  Valley.  Mexico;  status.  31097 
Poultry  improvement: 
National  Poultry  Improvement  Plan  and 
auxiliary  provisions — 
Nonsubstantive  corrections.  2 

PROPOSED  RULES 

Animal  welfare: 
Dogs  and  cats;  humane  handling,  care,  and 
treatment;  facilities  licensing  requirements, 
34333 
Exportation  and  importation  of  animals  and  animal 
products: 
African  horse  sickness;  disease  status  change — 

Qatar,  26099 
Exotic  Newcastle  disease;  disease  status 
change — 
Great  Briuin,  19667 
Region  recognition  procedures,  permission  to 
export  based  on  regions'  disease  status, 
etc.;  meetings,  12700 
Hawaiian  and  territorial  quarantine  notices: 
Abiu.  etc..  31675 


Antitrust 

Interstate  transponatioa  of  animals  and  animal 
products  (quarantine): 
Livestock  markets;  handling  of  reactors.  3849 
Scrapie  infected  sheep  and  goats  and  source 
flocks;  interstate  movement  from  States 
that  do  not  quarantine.  3671 
Plant-related  quarantine,  domestic: 
Black  stem  rust.  16908 
Karnal  bunt  disease — 
Regulated  areas,  movement  from.  4198 
Plant-related  quaranfme,  foreign: 
Fruits  and  vegetables;  importation.  30646 
Karnal  bunt  disease — 
Mexicali  Valley,  Mexico,  3844 
Regulated  areas,  movement  from,  4198 
Rhododendron  established  in  growing  media; 
importation.  23683.  29675 
Poultry  improvement: 
National  Poultry  Improvement  Plan  aixl 
auxiliary  provisions — 
Ostrich  breoiing  flocks  and  products.  12036 
Veterinary  diagnostic  services;  user  fees.  24473 
CoTTCCtioo,  29061 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6146, 
6147,  6888,  8896,  1 1404,  1 1405,  13162. 
16468,  25813.  28347.  33629 
Animal  welfare: 
Elephants;  veterinary  care  requirements;  policy 

statement.  15826 
Horse  protection  certified  designated  qualified 
person  (DQP)  programs  and  licensed 
DQPs.  34628 
Committees;  establishment,  renewal,  tenntnation, 
etc.: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee,  26767 
National  Wildlife  Services  Advisory  Committee, 
19238 
Environmental  statements;  availability,  etc.: 
Edwardsiella  ictaluri  vaccine;  unlicensed  live 
bacterial  vaccine  for  use  in  catfish;  field 
testing,  27916 
Genetically  engineered  organisms;  field  test 
permits — 
Tomato  plants.  13163 
Nonregulated  status  determinations — 
AgrEvo  USA  Co.;  genetically  engineered 

canola,  6703 
AgrEvo  USA  Co.;  genetically  engineered 

com,  8897.  27041 
AgrEvo  USA  Co.;  genetically  engineered 

soybeans.  25195 
AgrEvo  USA  Co.;  genetically  engineered 

sugar  beets.  6148.  25194 
Monsanto  Co.;  genetically  engineered  tomato 

line,  17354 
Pioneer  Hi-Bred  International,  Inc.; 

genetically  engineered  com,  8161,  29369 
Weevils,  nonindigenous;  release  to  suppress 
hound's  toungue,  33629 
Environmental  statements;  notice  of  intent' 

Fruit  fly  cooperative  eradication  pr(>gram,  13614 
Meetings: 
Animal  welfare  program  and  initiatives.  6704. 

18179 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee.  19470 
National  Wikllife  Services  Advisory  Committee. 

26139 
Veterinary  biological  products,  18180 
Reporting  and  recordkeeping  requirements,  1957 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
Allied  Van  Lines,  Inc..  et  al..  5967 
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CBS  Corp.  et  al.,  18036 

Chancellor  Media  Co.,  Inc.,  et  al.,  17446 

Enova  Corp..  33396 

Hicks,  Muse.  Tate  &  Furst  Inc.  et  al.,  18214 

International  Business  Machines  Corp.  et  al., 

1499 
Lehman  Brothers  Holdings  Inc.,  et  al.,  17454 
Loews  Theatres  et  al.,  25071 
Norsk  Hydro  USA  Inc.  et  al.,  10939 
Rochester  Gas  &  Electric  Corp.,  15432 
USA  Waste  Services.  Inc..  et  al..  31526,  33408 
National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium, 

10040 
Allegheny-Singer  Research  Institute,  12504, 

13432 
Aluminum  Metal  Matrix  Composites  (AIMMC) 

Consortium  Joint  Venture,  7180 
AMMAP  Venture  Team,  9262 
Asymmetrical  Ehgital  Subscriber  Line  Forum, 

8476,  17214 
Cable  Television  Laboratories,  Inc.,  13432 , 
Caterpillar  Inc..  5968 
CommerceNet  Consortium.  5968 
Digital  Imaging  Group.  Inc.,  18225 
Enterprise  Computer  Tele|*ony  Forum,  33418 
Fastcast  Consortium,  5969 
Healthcare  Information  Technology  Enabling 

Community  Care.  8477 
InfoTEST  International,  23474 
Interconnection  Technology  Research  Institute, 

5%9 
International  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of 

HPA-I34A,  8477 
Key  Recovery  Alliance.  10040 
Michigan  Materials  and  Processing  Institute, 

10041 
Microelectronics  and  Computer  Technology 

Corp.,  17214 
Motorola  HOIT  Consortium.  13432 
National  Center  for  Manufacturing  Sciences. 

Inc..  33419 
National  Elevator  Industry.  Inc..  5%9,  5970 
National  Industrial  Information  Infrastnicturc 

Protocols  Solutions  for  Manufacturing- 
Adaptable  Replicable  Technology.  5970 
National  Storage  Industry  Consortium.  2265, 

3003 
Network  Management  Forum,  15437 
OBI  Consortium  Inc..  18225 
Petroleum  Environmental  Research  Forum, 

3922.  13433.  18226 
Praxair.  Inc..  8477 
SCM  Fiber  L.L.C..  5971 
Semiconductor  Research  Corp..  7180 
Short  Wavelength  Optical  Storage  Consortium. 

13433 
Southwest  Research  Institute,  13433 
VSI  Alliance.  18226 

Appalachian  States  Low-Level 

Radioactive  Waste  Commission 

NOTICES 

Meetings.  28350 

Architectural  and  Transportation 
Barriers  Compliance  Board 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines-* 
Building  elements  designed  for  children's 

use.  2060 
Slate  and  local  government  faciUties,  2000 


Bylaws;  update  and  streamlining,  1924 

Telecommunications  Act  of  1996;  implementation: 

Accessibility,  usability,  and  compatibility  of 
equipment  and  customer  premises 
equipment;  guidelines.  5608 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 

Accessibility  guidelines — 

Acoustical  performance  of  school  classrooms 
and  other  buildings  and  facilities; 
rulemaking  petition  and  request  for 
information,  2%79 

Detectable  warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools, 
29924 

Play  areas,  24080 

Transportation  vehicles:  over-the-road  buses, 
14571 

Outdoor  Developed  Areas  Accessibility 
Guidelines  Regulatory  Negotiation 
Committee — 

Meetings.  20562 

Semi-annual  agenda.  22590 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Passenger  Vessel  Access  Advisory  Committee, 
15175 

Meetings:  ^ 

Access  Board,  9997,  23420,  35565 

Arctic  Research  Commission 

NOTICES 

Meetings,  7120 

Arms  Control  and  Disarmament 
Agency 

NOTICES 

Meetings: 
Director's  Advisory  Committee,  3308,  20376, 
25444 

Army  Department 

See  Engineers  Corps 

RULES 

Decorations,  medals,  awards: 

Heraldic  items;  manufacture,  sale,  wear. 

commercial  use.  and  quality  control.  27208 

PROPOSED  RULES 

Decorations,  medals,  awards: 

Heraldic  items;  manufacture,  sale,  wear. 

commercial  use.  and  quality  control,  1 1858 

NO-nCES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  4227, 
4228,  4229,  26159,  28996,  28997,  34151 

Environmental  statements;  availability,  etc.: 

Aberdeen  Proving  Ground,  MD;  mustard  agent 
neutralization/biotreatment;  pilot  testing. 
14073 


Base  realignment  and  closure — 
Charles  E.  Kelly  Support  Facility,  PA, 

ground-to-air  transmission  and  receiving/ 
surface-to-air  guidance  and  equipment 
control  site,  26160 
Defense  Distribution  Depot  Memphis,  TN, 

24165 
Defense  Distribution  Depot  Ogden,  UT, 

16769 
Detroit  Arsenal,  MI,  10597 
Fort  Meade,  MD;  Defense  Investigative 

Service  relocation,  28374 
Letterkenny  Army  Depot,  PA,  15835 
Manhattan  Beach  Stand  Alooe  Housing 

Complex,  New  York,  NY,  5788 
Northern  Warfare  and  Training  Center  et  al.; 
realignment  to  Fort  Wainwright,  AK, 
13643 
Savaima  Army  Depot  Activity,  IL,  3723 
Seneca  Army  Depot  Activity,  NY,  15834, 

28499 
Sierra  Army  Depot,  CA,  14430 
Stratford  Army  Engine  Plant,  CT.  24165 
U.S.  Army  Garrison-Fitzsimons,  CO,  1446, 

16770 
Vint  Hill  Farms  Station,  VA,  2219 
Camp  Shelby.  MS— 

G.V.  (Soimy)  Montgomery  Range.  10365 
Fort  Campbell,  KY;  rail  connector  construction, 

15835 
Fort  Huachuca.  AZ;  real  property  master 
plaiming;  land  use  and  real  estate 
investment  strategies,  31759 
Fort  Ritchie.  MD.  28374 
Generator,  mechanical  smoke;  for  dual  purpose 
unit  M56  and  generator  smoke  mechanical; 
mechanized  smoke  obscurant  system  M58; 
fielding.  20615 
Newport  Chemical  Depot,  IN;  neutralization/ 
supercritical  water  oxidation;  pilot  testing, 
31760 
Environmental  statements;  notice  of  intent: 
All-Terrain  Lifter,  Army  System  (ATLAS), 

5789 
Fort  Benning  and  Columbus,  GA;  land 
exchange,  31760 
Inventions,  Government-owned;  availability  for 

licensing,  26160 
Meetings: 
American  Heritage  Rivers  Advisory  Committee, 

19905.  29717 
Armament  Retooling  and  Manufacturing 
Support  Executive  Advisory  Committee. 
6918 
Armed  Forces  Epidemiological  Board,  11873, 

17995 
Armed  Forces  Institute  of  Pathology  Scientific 

Advisory  Board,  11873 
Army  Education  Advisory  Committee,  1446, 

13235,  26161,  33055 
Army  Science  Board,  61 
Reserve  Officers'  Training  Corps  (ROTC) 
Program  Subcommittee,  1835,  27269 
Science  Board,  13037,  13038,  14074,  17160. 
17388.  23423.  26790.  29190.  29978, 
29979,  33360 
U.S.  Army  Command  and  General  Staff  College 

Advisory  Committee.  6918 
U.S.  Military  Academy,  Board  of  Visitors, 

3884,  16991 
Yakima  Training  Center  Cultural  and  Namral 
Resources  Committee,  8168 
Military  traffic  management: 
Defense  Table  of  Official  Distances; 

implementation,  31761 
Freight  carriers  qualifying  program;  brokers 
inclusion  standards.  14431.  30479 
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Overdimensioi ;  ]  and  overweight  pennits  cost 

commercial  motor  carriers  reimbursement, 

13235 
Occupational  health  exposure  data: 
Aberdeen  Proving  Ground.  Edgewood  Area, 

MD;  actio*  defining  archiving  of  data  in 

individual  employee  medical  folders,  16991 
Organization,  ftnf^^ions.  and  authority  delegations: 
Freedom  of  Information  and  Privacy  Acts 

Office;  a(i4re$s  change,  181 83 
Patent  licenses;  ii(^-exclusive,  exclusive,  or 
partially  extiltisive: 
Canberra  Industries,  31762 
Giolera  toxin  liirification;  improved  method. 

24165     fl 
EnVirion,  L.lIc.,  1835 
Epitope,  Inc.,  [19245 

Integrated  Eletironics  Innovations,  Inc.,  30480 
Low  concentration  Aerosol  generator.  1 835 
Method  and  apparatus  for  determining  ocular 

gaze  point]  of  regard  and  fixation  duration, 

etc.,  29979 
Methods  for  prtiduction  of  antigens  under 

control  of  lemperatureregulaied  promoters 

in  enteric  (tacteria,  etc.,  20387 
Micro  rappel  system,  17388 
Nitration  of  N -Substituted  isowurtzitane 

compouni^,  etc.;  processes  and 

compositions,  330S6 
Novel  non-lethil  munition,  4229 
Pop-up  target  system,  29980 
Simulator  for  ^inart  munitions  testing,  etc., 

13237     1 1 
System  and  method  for  detection,  identification 

and  monitoring  of  submicron-sized 

p^cles,  (835 
Technical  aitst  ^aroinated  ceramic  ferroelectric 

materialjAc.,  9212 
Zumro,  Inc..  JS36 
Privacy  Act:       | 
Systems  of  rejr^rds.  5365.  8623.  10204.  10205. 

13038.  Ifi  80.  15181,  17388,  17389, 

25840,  2m9 

Arts  and  Hiiihanities,  National 
Foundation 

See  National  Fojitdation  on  the  Arts  and  the 
Humanities 

Assassination  Records  Review  Board 

NOTICES 

Formal  determii  a  tions  on  records  release.  6705. 

12429.  171 )  I,  23717,  2%96,  32189 
Meetings;  SunsHite  Act,  2361,  6512,  9997.  11407. 

16469.  24770.  28498.  31716.  35188 
Privacy  Act:      i  1 

Systems  of  rei;prds.  6 1 50 
Recommendatiofit  for  final  report;  comment 

request.  29^/4 

Barry  M.  G^dwater  Scholarship  and 
Excellence  in  Education 
Foundakton 

NOTICES        1 1 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request. 
12437    ]| 
Meetings;  Sunshi^ie  Act.  10588 

Blackstone  fUver  Valley  National 
Herita^  Corridor  Commission 

NOTICES 

Meetings;  Sunshitie  Act,  201 


Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
South  Oregon  coast  reinforcement  project,  OR, 
15391 
Floodplain  and  wedands  protection;  environmental 
review  determinations;  availability,  etc.: 
Columbia  River  Basin,  OR  and  WA;  select  area 
fisheries  evaluation  project,  10865 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  778,  5778,  10358,  15828, 
31716 

Census  Bureau 

RULES 

Census  2000;  cutoff  dates  for  recognition  of 
boundary  changes,  10303 

PROPOSED  RULES 

Foreign  trade  statistics: 
Foreign  military  sales  shipments;  value 
reporting  requirement,  18344 

NOTICES 

2000  Census  address  list  information,  procedures 

for  reconciling  and  appealing,  1 4978 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2947, 
2948,  3700.  6720.  6889.  8430,  19705, 
19706,  23718,  23719,  24153,  24154, 
2477 1 ,  3 1 960,  339 1 0,  34634.  35566 
Census  2000: 
Block  group  program;  final  criteria.  1422 
Census  county  division  program;  final  criteria, 

1425 
Decennial  population  and  housing  count 

determination  for  places  incorporating  or 
annexing  between  national  censuses; 
temporary  program  termination,  27706 
Committees;  establishment,  renewal,  termination, 
etc.: 
African  American  Population  Census  Advisory 

Committee.  13167 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee.  13167 
Asian  and  Pacific  Islander  Populations  Census 

Advisory  Committee.  13167 
Hispanic  Population  Census  Advisory 
Committees.  13167 
Flagstaff.  AZ;  urbanized  area  designation.  25198 
Grants  and  cooperative  agreements;  availability, 
t         etc.: 

Research  data  centers  program,  3309 
Meetings: 
African  American  Census  Advisory  Committee, 

27920 
American  Indian  and  Alaska  Native  Census 

Advisory  Committee,  27920 
Asian  and  Pacific  Islander  Census  Advisory 

Committee,  27920 
Hispanic  Populations  Census  Advisory 

Committee,  27920 
Professional  Associations  Census  Advisory 
Committee,  14678 
Surveys,  determinations,  etc.: 
Advertising,  maiketing,  and  partnership  efforts 
evaluation,  13390 
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Manufacturing  area;  annual.  7754 
Retail  trade;  annual.  469 
Wholesale  trade;  annual.  469 

Centers  for  Disease  Control  and 
Prevention 

RULES 

Clinical  Laboratories  Improvement  Act: 

Accreditation,  laboratories  exemptions  under 
State  licensure  program,  proficiency 
testing,  and  inspection.  26722 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

10918,  14504 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2982, 

3133,  4454,  5806,  10635,  11897,  13859, 

16262,  17875,  19265,  24810,  29014, 

30230,  32216 
Submission  for  OMB  review;  comment  request, 

2244,  2394.  10918.  15422,  16817.  19922. 

19923,23789,  31497.34651 
Committees;  establishment,  renewal,  termination, 
etc.: 
Advisory  Committee  to  Director.  7810.  13049 
Ginical  Laboratory  Improvement  Advisory 

Committee.  10027 
Energy-Related  Epidemiologic  llesearch 

Advisory  Committee.  1 3050 
HIV  and  STD  Prevention  Advisory  Committee. 

26807 
Immunization  Practices  Advisory  Committee, 

18427 
Federal  Mine  Safety  and  Health  Act 
Mine  shift  atmospheric  conditions;  respirable 

dust  sample;  finding.  8739 
Grants  and  cooperative  agreements;  availability, 
etc.: 
5  a  Day  nutrition  intervention  programs;  State 

grants.  31221 
Acquired  immunodeficiency  syndrome  (AIDS) 

and  human  immunodeficiency  virus  (HIV) 

infection;  epidemiologic  research  studies, 

35589 
Antimicrobial  resistance  emergence  and  spread 

prevention  and  control  projects,  25483 
Asian  and  Pacific  Islander  hepatitis  B 

immunization  project,  3023 1 
Asthma  education,  33676 
Childhood  lead  poisoning  prevention  and  blood 

lead  surveillance;  State  and  local  programs, 

5548.  12814 
Coal  miners;  model  hearing  conservation 

program.  27087 
Diabetes  control  within  managed-care  settings; 

translational  research  centers,  35231 
Emerging  infections  program,  52882 
Enhanced  state-based  birth  defect  surveillance 

and  use  of  surveillance  data  to  guide 

prevention  and  intervention  programs, 

31995 
Epidemiology  and  public  health  practice; 

interactive  computer  game  development 

17419 
Fire  related  injuries  prevention  programs.  26610 
Health-care  worker  glove  protection  during 

surgery  and  effects  of  storage,  chemicals. 

and  disinfectants  on  glove  integrity; 

evaluation.  27981 
Health  promotion  and  disease  prevention 

research  centers.  17420 
Healthy  home/healthy  community  intervention 

program.  31998 
Hepatitis  C  virus  infection,  sexual  transmission; 

applied  research,  8204 


Centers 

Human  immunodeficiency  virus  (HIV),  sexually 
transmitted  diseases  (STDs),  and 
tuberculosis  (TB);  control  and  prevention, 
18427 
Human  immunodeficiency  vinis  (HIV) — 
National  pannerships  for  prevention,  16SS5, 

18028,  30233 
Prevention  projects  and  community  planning 

guidance,  27628 
STD  treatment  for  HIV  prevention;  feasibility 
demonstration  projects,  SSSS 
National  comprehensive  cancer  control  program, 

26614.  34900 
National  tobacco  control  activities; 

organizational  initiatives,  34901 
NIOSH  fatality  assessment  and  control 

evaluation  model;  surveillance  and  field 
investigations  at  state  level,  6941 
Occupational  asthma  incidence.  31781 
Occupational  safety  and  health — 
Childhood  agriculmral  safety  and  health 

research,  3134 
Deep-South  Center  for  Agricultural  Disease 
and  Injury  Research,  Education,  and 
Prevention.  32005 
Drywall  sanding  coostruction  activities; 
economic  evaluation  of  engineering 
control  interventions,  3SS92 
Education  programs,  19728 
Healthy  work  organizations  program,  1 1900 
Mining  occupational  safety  and  health 

research  program,  25488 
National  Occupational  Research  Agenda; 

implementation,  13051 
Occupational  radiation  and  energy-related 

health  research  projects,  12098 
Young  worker  community-based  health 
education  project,  32000 
Pfiesteria-related  illness  surveillance  and 

prevention,  3138 
Public  health  conference  support  program, 

31498 
Radiation  studies  and  research,  33677 
Retroviruses  and  divergent  HIV  variants; 

worldwide  sentinel  surveillance  system  to 
isolate,  characterize,  and  monitor  new 
emergence,  17426 
School -based  violence  prevention  demonstration 

program.  32008 
State-based  cardiovascular  health  programs, 

33064 
Suicide  prevention  interventions  evaluation 

program,  3201 1 
Suicide  prevention  research  center  program, 

27983 
Tobacco  control  programs;  improvement  or 

initiation,  20197,  26620 
Toxicologic  risk  assessment  models;  evaluation 

using  epidemiology  data.  29998 
Traumatic  brain  injury  surveillance  and  follow- 
up  registries  program,  10385 
Violence  against  women  research  center 

program,  25055 
Violence  prevention  for  minority  medical 

students  fellowship  program,  9238 
Violence  prevention  programs  for  high-nsk 

youth;  evaluation,  32217 
Violence-related  injury  prevention  research 

program.  10394 
Waterbome  disease  occurence  studies  program. 

35594 
Young  people  in  alternative  education  settings; 
preventing  HIV  and  other  sexually 
transmitted  diseases.  34426 
Healthy  People  2010  Planning  Process;  birth 

defects,  genetic  disorders,  and  developmental 


disabilities  work  group;  recommendations; 
input  request,  7810,  14468 
Meetings: 
Addressing  emerging  infectious  diseases  II: 

entering  the  21st  century;  workshop,  3326 
Advisory  Committee  to  Director,  10232,  17427, 

34901 
Breast  and  Cervical  Cancer  Early  Detection  and 

Control  Advisory  Committee,  6761 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  6761 
Chronic  Fatigue  Syndrome  Coordinating 

Committee,  18028 
Clinical  Laboratory  Improvement  Advisory 

Committee,  1869.  25863.  26844 
Diabetes  Prevention  and  Control  Programs 

Translation  Advisory  Committee.  8650 
Disease.  Disability,  and  Injury  Prevention  and 

Control  special  emphasis  panels.  5385, 

32886 
Early  Hearing  Detection  and  Intervention — 
Ad  Hoc  Group,  20638 
Tracking  systems;  workshop,  1 28 IS 
Energy-Related  Epidemiologic  Research 

Advisory  Committee  et  al.,  12102 
Genetics  and  public  health;  translating  advancr  s 

in  human  genetics  into  disea^  prevention 

and  health  promotion;  conference,  16818 
Guide  to  Community  Preventive  Services  Task 

Force,  16819,  32886 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee,  4643 
HIV  and  STD  Prevention  Advisory  Committee, 

27986 
HIV  and  STD  Prevention  Advisory  Committee 

et  al.,  8455 
HIV  Prevention  Consultants,  6571 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  25058 
Immunization  Practices  Advisory  Committee, 

4269.20413.28512 
Injury  Prevention  and  Control  Advisory 

Committee.  10232 
Injury  Research  Grant  Review  Committee. 

5385,  24553 
Los  Alamos  National  Laboratory;  public  and 

occupational  health  concerns;  workshop, 

13674 
Mine  Health  Research  Advisory  Committee, 

27986 
National  Center  for  Infectious  Diseases,  35237 
National  Center  for  Infectious  Diseases 

Scientific  Counselors  Board,  18430 
National  Institute  for  Occupational  Safety  and 

Health  Scientific  Counselors  Board,  3749, 

19500 
National  Lead  Grantee  Conference:  Linking 

Health,  Housing,  Environment,  32887 
National  Occupational  Research  Agenda 

Musculoskeletal  Team  and  Health  Care 

Focus  Group;  NIOSH  meeting,  10399, 

13050 
National  Vaccine  Advisory  Committee,  14120, 

19924,  23289,  29413 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  5385,  10027,  13860,  19925," 

25863 
Rocky  Rats,  CO;  public  and  occupational  health 

concerns;  workshop,  230 
Safety  and  Occupational  Health  Study  Section; 

NIOSH  meetings,  15423,  24812,  26807 
Savannah  River  Site  environmental  dose 

reconstruction  project;  workshops.  5951 
State  childhood  lead  poisoning  prevention  and 

surveillance  of  blood  lead  levels  in 

children,  1113 


Tuberculosis  Elimination  Advisory  Council, 

15423 
Vessel  sanitation  program;  current  status  and 
experience  with  program  operations,  15203 
Mine  Safety  and  Health  Act: 
Mine  shift  atinospheric  conditions;  respirable 
dust  sample;  fmding;  correction  and 
republication,  5664 
Organization,  functions,  and  authority  delegations: 
National  Center  for  Infectious  Diseases,  31785 
Reports  and  guidance  documents;  availability,  etc.: 
Review  of  NIOSH  report  to  Congress  on 

workers'  home  contamination  study  under 
Workers'  Family  Protection  Act;  comment 
request,  5952 
Surgical  site  infection  prevention;  guideline, 
33168 
Travelers'  Health  Voice/Fax  Service;  termination, 

1972 
Vaccine  information  materials;  diphtheria,  tetanus, 

and  pertussis  (DTP/DTaP/DT),  1730,  5562 
Vessel  sanitation  program: 
Cruise  ship  inspections  and  ship  construction 
and  renovation  consuluition  services;  fees, 
1973,  27579 
Rodent  infesuition  and  deratting  and  deratting 
exemption  certificates;  consolidation  of 
United  States  ports,  17427 

Children  and  Families  Administration 

See  Refugee  Resettiement  Office 
RULES 

Head  Start  Program: 
Early  Head  Start  program;  performance 
standards  for  grantees  and  agencies 
providing  services;  implementation; 
correction,  2312 
Eligibility,  recruitinent.  etc.;  programs  serving 

t     specific  populations,  12652 
Indian  Uibal  grantees  replacement;  agency 
identification;  procedural  change,  34328 

PROPOSED  RULES 

Child  support  enforcement  program: 
Computerized  support  enforcement  systems; 
automated  data  processing  funding 
limitation,  10173 
Grants  to  States  for  access  and  visitation 
programs;  monitoring,  evaluation,  and 
reporting,  15351 
Program  operations  standards;  case  closure 

process,  etc.,  9172 
Voluntary  paternity  acknowledgement  process; 
State  plan  requirements,  187 
Head  Start  Program: 
Head  start  grantees  and  current  or  prospective 
delegate  agencies;  appeal  proc  edures. 
35554 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Computerized  support  enforcement  systems, 

14402 
Temporary  assistance  for  needy  families 
program — 
Out-of-wedlock  childbearing  decreases  and 
abortion  reduction;  bonus  awards  to 
States  with  largest  decreases  in 
illegitimacy,  10264 

NCnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  80,  1474, 
1870,  2984,  10233,  10636,  11261,  15424, 
16562,  19266,  27089,  27298,  30497, 
32887,  34187 
Submission  for  OMB  review;  comment  request, 
2984,  5807.  5808.  8650,  10637,  13860, 
15424,  15425,  17876.  19500,  19733,  25058 
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Grants  and  coo|  i  Fative  agreements;  availability, 
etc.: 

Adoption  oppohunities  program,  31502,  35598 
Child  support  enforcement  demonstration  and 

special  projects,  25490,  35598 
Giild  welfare  demonstration  projects,  10637 
Child  welfare;  training  projects,  27090 
Community  Services  Office;  combined 

programs,  9556 
Developmental  disabilities — 
Projects  of  national  significance,  15203 
State  councils  and  protection  and  advocacy 
prograns;  Federal  allotments,  8456, 
8457 
Early  Head  Start  programs,  14716 
Head  Stan— ; 
Assistance  tpt  children  living  in  geographical 

areas  ^•t  currently  served,  etc.,  20414 
Early  Head  Start  program,  2521 1 
Training  partnerships  with  historically  black 

colleges  and  universities,  18430 
University  research  projects,  etc.,  8460 
National  technical  assistance  resource  centers, 
and  community-based  family  resource 
grants  tO;  tibal  and  migrant  populations, 
15847.  23790 
Native  American  language  projects,  1475 
Native  Hawaiian  entities;  governance  and  social 
and  econcknic  development  projects,  29221 
Runaway  and  homeless  youth  program,  1 1 262 
Social  services  (Title  XX)  block  grants  (1998 
FY);  Stale  allotments,  3326 
Head  Start  programs;  stams  of  children;  bieimial 

report  to  C|)<igiess  (1997  FY),  31786 
Meetings: 
President's  C^fdmittee  on  Mental  Retardation, 
10638     i 
Organization,  fiip:tions,  and  authority  delegations: 

Child  Support  &iforcemcnt  Office,  4455 
State  median  income  estimates  for  four-person 
families  (1^  FY),  8650 

Civil  Rights  I  Commission 

PROPOSED  RtJLES 

Semi-annual  agenda,  22596 
NOTICES 

Meetings;  State  aovisory  committees: 
Alabama,  842 
Alaska,  1467-;| 
Arizona,  34  H 
Arkansas,  133B8,  27704 
California.  6ip,  19894 
Colorado,  32lJ5 
Connecticut,  ^6768 

District  of  Colijmbia.  6153.  17152.  28353 
Florida.  1887(j 
Illinois,  25191 
Maryland,  35 
Massachuse 
Michigan.  2' 
Minnesota,  3' 
Montana,  1120$,  32809 
Nebraska.  84: 
Nevada.  1715: 
New  Hampshrt.  8429 
New  Mexico,  341 53.  30181 
North  Carolina,  8429 
North  Dakota,  9778 


9176.  1 1208.  28353 


Ohio.  11208 
Oklahoma.  3700 
Oregon,  26761  i 
Pennsylvania. 
Rhode  Island. 
South  Caroling, 
South  Dakou, 


:>$353 


38353 

^535.  17152.  27704.  32809 

6153.  30472 

7152 


Tennessee.  32191 

Texas.  24153 

Utah.  14677 

Vermont,  14678 

Virginia,  19894 

Washington.  14678 

West  Virginia,  29974 

Wisconsin,  11208 
Meetings;  Sunshine  Act.  4428,  9778.  17357. 

23717.  29974 
Meetings:  State  advisory  committees: 

Maine.  34362 
Police-community  relations;  Sonoma  County.  CA; 

public  hearing.  4218.  8429 
Schools  and  religions;  public  hearing.  19704. 
27049 

Coast  Guard 

RULES 

Anchorage  regulations: 
California.  16688.  32739 
Connecticut.  34814 
New  York.  23662 
Boating  safety: 
Vessel  identification  system — 
State  vessel  tilting  systems;  effective  date 
delayed.  19657 
Drawbridge  operations: 
Connecticut.  10139 
District  of  Columbia.  19406 
Florida,  9418.  33575.  33576 
Louisiana.  1746.  11600.  14037.  19656.  31625. 

33248.  33575.  33577 
Maine.  18319.  18323 
Maryland.  6073.  14620.  23215.  26983 
Massachusetts.  2894.  18322 
Minnesota.  4583 
Mississippi.  16905.31357 
New  Jersey.  2141.  2308.  34123 
New  Yoric.  17679,  18320,  18321.  27679 
North  Carolina,  6073,  9418,  24426 
Texas,  29954 

Upper  Mississippi  River,  5456,  5457 
Washington,  10777 
Wisconsin,  5458 
Great  Lakes  pilotage  regulations: 

Reorganization,  35138 
Hazardous  conditions  and  casualties;  immediate 

reporting  requirements,  19190 
Inland  and  international  navigation  rules: 
Technical  lighting  provisions  and  interpretive 
■    regulations,  5728 
Marine  engineering: 
Resiliently  seated  valves;  acceptance  policy, 
10547      • 
Passenger  vessels: 

Hull  examination  alternatives;  policy,  10777 
Pollution: 
Vessels  carrying  oil;  response  plans;  salvage 
and  firefighting  equipment;  partial 
suspension,  7069 
Ports  and  waterways  safety: 
Buriington  Bay.  VT;  safety  zone.  34287 
Cape  Henlopen  State  Park.  DE;  safety  zone. 

23217 
Chesapeake  Bay  and  tributaries,  including 

Chesapeake  and  Delaware  Canal;  regulated 
navigation  area,  9942 
City  of  Yonkers  Fireworks,  NY;  safety  zone, 

34124 
Colorado  River,  AZ;  safety  zone,  7705 
Colorado  River,  NV;  safety  zone,  24109 
Coney  Island  Channel,  NY;  safety  zone,  30143 
East  River,  NY;  safety  zone,  30633,  35534 
Greenwood  Lake,  NJ;  safety  zone,  25164 
Correction,  29061 


Coast  Guard 

Hudson  River,  NY;  safety  zone,  27852,  33578 
Kennebec  River.  ME;  safety  zone,  19656 
Logan  International  Airport.  MA;  dignitary 

arrival  and  departure  security  zone,  16116 
Los  Angeles  Hartxv  and  San  Pedro  Bay,  CA; 

safety  zone,  23218 
Mission  Bay  et  al.,  CA;  safety  zone.  9941 
Oceanside.  CA;  safety  zone,  29136 
Peekskill  Bay,  Hudson  River,  NY;  safety  zone, 

32124 
Port  of  New  York  and  New  Jersey;  safety  zone, 

23216 
Puget  Sound,  WA;  regulated  navigation  area; 

clarification  and  rearrangement.  7707 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  rules,  6071,  24425 
San  Diego  Bay  et  al.,  CA;  safety  zone,  14621 
San  Francisco  Bay,  CA;  safety  zone,  17098. 

34125.  34288 
San  Juan  Hart>or.  PR;  safety  zone.  27680 
San  Pedro  Bay.  CA;  safety  zone,  31625 
Santa  Barbara  Channel.  CA;  safety  zone,  23663 
Savannah  River,  GA;  safety  zones,  32741 
Skull  Creek,  SC;  safety  zone,  33248 
Summer  Bay,  AK;  safety  zone,  7706,  14620 
Swift  Creek  Channel.  NY;  safety  zone.  9940 
Vessels  bound  for  ports  and  places  in  U.S.; 

international  safety  management  code 

certification  status;  correction.  5458 
Regattas  and  marine  parades: 
Blessing  of  the  Fleet.  161 14 
Blue  Angels  Airshow,  19406 
Cellular  One  Offshore  Cup,  34812 
City  of  Fort  Lauderdale  Atmual  Air  &  Sea 

Show.  15089 
City  of  Pittsburgh  Independence  Eve 

Celebration.  35534 
Cock  Island  Race.  30632 
Deerfield  Beach  Super  Boat  Race.  34813 
EZ  Challenge  Speed  Boat  Race.  33574 
First  Coast  Guard  District  fireworks  displays. 

30142.  32736 
Gasparilla  Marine  Parade,  5455 
Great  Chesapeake  Bay  Swim  Event.  30142 
Harvard-Yale  Regatta.  30632 
Independence  Day  Celebration;  Nashville,  TN, 

34811 
Laughlin  Aquamoto  Sports  Challenge  and  Expo, 

3036 
Miami  Super  Boat  Race,  15090 
Newport-Bermuda  Regatta,  32738 
Parker  Enduro  hydroplane  racing  boat  event, 

16688 
Patapsco  River,  Baltimore,  MD;  fireworks 

display.  32736 
River  Race  Augusta,  26454 
Safety  at  Sea  Seminar.  1 4036 
Severn  River.  College  Creek,  and  Wcems 

Creek,  Annapolis.  MD;  fireworks  display. 

32736 
U.S.  National  Waterski  Racing  Championship. 

16687 
Warfare  Capabilities  Demonstration.  23215 
Whitbrcad  Round-the-World  Race.  14818. 

I6I15 
Whitbread  Round-the-World  sailing  race,  24109 
Technical  amendments.  35524 
Uniform  State  Waterways  Marking  System  and 
U.S.  Aids  to  Navigation  System  and  U.S. 
Aids  to  Navigation  System;  merger.  33570 
PROPOSED  RULES 
Alternate  convention  tonnage  thresholds.  5767, 

26756 
Anchorage  regulations: 

Connecticut.  6141 
Boating  safety: 
Recreational  boating' — 
Education;  Federal  requirements,  13585 
Personal  flotation  devices;  Federal 
requirements,  13586 
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Drawbridge  operations: 
Florida,  29676.  35552 
Louisiana.  9463.  1 1641.  1 1642.  I83SO 
Massachusetis,  19435.  27241 
New  Jersey.  7357.  17781.  27240 
Virginia,  29677.  29%  I 
Wisconsin,  30160  * 

Merchant  marine  officers  and  seamen: 
Federal  pilotage  for  vessels  in  foreign  trade, 

2939 
Licenses,  certificates  of  registry,  and  merchant 
mariner  documents;  user  fees,  16024 
Correction,  19580 
Maritime  course  approval  procedures,  26566 
Towing  vessels;  manning  and  licensing 
requirements  for  officers,  3070 
Oceanographic  research  vessels: 

Commercial  diving  operations,  34840 
Pollution: 
Marine  traivsponation-related  facilities  and  tank 

vessels;  capacity  iiKreases  review.  3861 
NationaHnvasive  Species  Act  of  1996; 
implementation.  17782,  32780 
CotTBCtioo,  32780 
Ports  and  waterways  safety: 
Atlantic  Intracoasial  Waterway,  Marine  Corps 

Base  Camp  Lejeune,  NC,  32781 
Copper  Canyon,  Lake  Havasu,  Colorado  River, 

regulated  navigation  area,  1 61 8 1 
Gulf  of  Alaska,  southeast  of  Narrow  Cape. 
Kodiak  Island.  AK;  safety  zone.  31681 
Hackensack  River.  NJ;  safety  zone.  27243 
Hudson  River,  NY;  safety  zone.  27893 
Logan  International  Airport.  MA;  dignitary 

arrival  and  departure  security  zone.  1089 
Prince  William  Sound.  AK;  port  access  route 

snidy.  6502 
San  Diego  Bay.  CA;  security  zone.  27019 
San  Francisco  Bay  et  al..  CA;  safety/security 

zone,  25189 
San  Juan  Hariwr,  PR;  regulated  navigation  area, 

33311 
San  Juan  Harbor.  PR;  safety  zone.  6142 
Savannah  River.  GA;  safety  zone.  23703 
Practice  and  procedure: 
Adjudicative  procedures  consolidation.  16731. 
27700 
Private  navigation  aids: 

Wisconsin  and  Alabama.  18349 
Regattas  and  marine  parades: 

Around  Alone  Sailboat  Race.  151 15 

City  of  Fort  Lauderdale  Annual  Air  and  Sea 

_     Show,  7740 

Deerfield  Beach  Super  Boat  Grand  Prix,  25187 

Delaware  River  marine  events,  9977 

Eighth  Coast  Guard  District  Aimual  Marine 

Events.  32774 
Greater  Jacksonville  Kingfish  Touraamenl, 

33596 
Miami  Super  Boat  Race,  7741 
New  Jersey  Offshore  Grand  Prix,  9979 
Parker  International  Waterski  Marathon.  16179 
River  Race  Augusta,  14057 
Tank  vessels: 

Towing  vessel  safety;  correction,  31958 
Towing  vessel  safety;  meetings.  9980 
Vessels;  U.S. -flag  inspected  passenger  and  small 
passenger  vessels;  emergency  response  plans, 
9916 
Vocational  rehabilitation  and  education: 
Reservists  education — 
Monthly  verification  of  enrollment  and  other 
reports,  15341 
Veterans  education — 
Educational  assistanoe;  advance  payments  and 

lump-sum  payments.  27701 
Educational  assistance  and  benefits;  claims 
and  effective  dates.  23408 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4687. 
13903 
Committees;  establishment,  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee. 

13904 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  30029 
Merchant  Marine  Personnel  Advisory 

Committee.  5601.31258 
National  Offshore  Safety  Advisory  Committee. 
30030 
Critical  ship  safety  systems;  creation  of  table  and 
their  application  to  U.S.  supplements  under 
alternate  compliance  program;  policy.  7495 
Environmental  justice  strategy;  comment  request. 

16609 
Environmental  statements;  availability,  etc.: 
National  distress  system  modernization  project, 
30803 
Environmental  statements;  notice  of  intent: 
Short  range  communications  system — 
National  distress  system;  modernization. 
13092 
Meetings: 
Chemical  Transportation  Advisory  Committee, 

6596,19558,31548 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  9625 
Houston/Galveston  Navigation  Safety  Advisory 

Committee,  595,  14170.  15255 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee.  28022 
Marine  transportation  system;  waterways,  ports, 
and  their  intermodal  connections,  10257, 
13295,  14988 
Merchant  Marine  Personnel  Advisory 

Committee.  10422 
Monterey  Bay  National  Marine  Sanctuary.  CA; 
vessel  traffic  management  measures; . 
workshops.  29774 
National  Boating  Safety  Advisory  Council. 

13905 
National  maritime  safety  incident  reporting 

system;  development.  17468 
National  Offshore  Safety  Advisory  Committee, 

10423 
Navigation  Safety  Advisory  Council,  10060 
Response  plan  equipment  caps;  scheduled 
increases  in  mechanical  recovery  and 
potential  changes  to  dispersant  planning 
requirements;  workshops,  34500,  35646 
Towing  Safety  Advisory  Committee,  14171 
Vessel  Traffic  Service  Commanding  Officers 

Conference,  18067 
Vessel  traffic  services;  ports  and  waterways 
safety  systems  project,  24837 
National  preparedness  for  response  exercise 
program: 
Triennial  exercise  schedule  for  1998,  1999.  and 
2000;  comment  request.  1 141 
Prevention  through  people  strategic  plan;  human 
element  in  marine  accidents;  response  to 
comments.  29291 
Year  2000  (Y2K)  problems  in  maritime  industry; 
comment  request.  31259 


Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 


See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Technical  Information  Service 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 

RULES 

Federal  Tort  Gaims  Act 
Claims  handling  and  settlement  procedures, 
29945 

PROPOSED  RULES 

Semi-annual  agenda,  21786 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10358, 

13835.  15380.  15382.  15383.  15484. 

17154.  20614.  24774.  25014.  25445. 

25446,  25815.  25816.  26153.  26154. 
—   26 1 55,  26768.  26769.  26770.  2677 1 . 

26772.  26773,  27050,  27051.  27052. 

27559.  27565.  27704,  27705,  27706. 

28353.  29370.  30181,  30182,  31 199 
Submission  for  OMB  review;  comment  request. 

469.  2199.  2947,  4428.  5778.  6889.  7120, 

7754.  8429.  8430.  10359.  10819.  10820. 

10821.  10822.  13389.  13621.  13836. 

14421.  14426.  14897.  15380.  16246. 

16247,  17153,  19705,  20378.  20570, 

24771,  25013,  25014,  25198,  26152. 

27053.  27558.  28354.  29177.  29178. 

30182.  31 199.  31960.  33036.  34630. 

34631.  34632.  34633,  35566 
Privacy  Act: 

Systems  of  records.  1 2722 
Voting  age  population;  1997  census  count,  I3I67 

Commission  of  Fine  Arts 

NOTICES 

Meetings.  5931.  10595.  16474.  24163.  26788. 
31751 

Commission  on  Structural 

Alternatives  for  the  Federal 
Courts  of  Appeals 

NOTICES 

Hearings.  11872 

Commission  on  the  Advancement  of 
Federal  Law  Enforcement 

NOTICES 

Hearings.  25462 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

RULES 

Javits-Wagner-O'Day  program;  miscellaneous 
amendments,  16439 

PROPOSED  RULES 

Javits-Wagner-0"Day  program;  miscellaneous 
amendments,  3530 

NOTICES 

Procurement  list;  additions  and  deletions,  202. 
203.  204.  1420.  1422.  2658.  2659.  3534. 
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4622.  4623.  5151.  6152.  7390.  9998.  9999. 
11207.  124371  12438.  13620,  14896.  14897. 
16469.  1647pi  19473.  20376.  20377.  20378. 
24151.  24152;  24153.  25444.  25445.  27049. 
28350.  2835i2,  30705.  32189.  32190.  33630. 
33631.  3484W  34848 

Committee  for  the  Implementation  of 
TextUe  Acreements 


NOTICES 

Conon.  wool,  an^iman-made  textiles: 
Cambodia.  740^ 
China.  15386.125202 
Colombia.  32191 
CostA  Ric&  10344 
Dominican' Republic,  10200,  16474.  18378. 

25462,  29386,  30202 
Egypt.  5784,  29386 
El  Salvador,  57B5.  6727 
Guatemala.  57Sl5.  13036.  17992 
Honduras,  9203 
India,  19475 

Indonesia.  i\^.  13036.  28995 
Jamaica.  3O20t2 
Korea.  6159.  M  656.  26788 
Uos.  5786   J 
Macau.  2756?! 
Macedonia.  29t03 
Malaysia.  183111  6159.  29704 
Mauritius.  15) t9.  33913 
Pakistan,  6159: 30733 
Philippines,  xmi.  27567.  31751 
Qatar,  16988jJ 
Romania,  178^1 
Singapore,  29(3187 
Sri  Lanka.  26789 
Taiwan,  31752 
Thailand,  28996 
Turicey,  3095,  19718,27923 
United  Arab  Etniratcs,  20381,  27924 
Export  visa  req^fcemenU;  certification,  waivers. 

Egypt  3094 

El  Salvador.  14906 

Guatemala.  291388 

Honduras,  W 

Hungary,  61! 

Indonesia,  61 

Macedonia,  it  1 56 

Malaysia,  10i)p4 

Maldives,  144B7,  19476 

Philippines,  U250 

Taiwan,  31 44t 

Thailand,  25  j63 

Turkey,  2836? 

Various  couiiihes,  15387,  17993,  24531 
Special  accessli^d  special  regime  programs: 

Caribbean  B^in  coontries;  participating 
tequireintnis;  temporary  amendment, 
14071    I  1 

Caribbean  Batin  Initiative  and  Andean  Trade 
Preference  Act  countries,  16474 
Textile 'and  apparel  categories: 

Correlation  with  U.S.  Harmonized  Tariff 
Schedule,  14428,  17993 
Textile  consultation;  review  of  trade: 

Mexico  and  klanada,  17822 

Commodity  Credit  Corporation 

RULES  II 

Export  prograifir 
Foreign  donation  of  agriculniral  commodities; 
ocean  trinsportation  procurement 
procedutes,  8836 
Processed  agricultural  commodities  for  donation 
overseas,  procurement — 
Shipmenu  through  Great  Lakes  poru.  11101 


Loan  and  purchase  programs: 
Cooperative  marketing  associations  program, 

17311 
Foreign  markets  for  agricultural  commodities; 
development  agreements,  29938 
Correction.  32041 
Wheat,  feed  grains,  rice,  and  upland  cotton; 
production  flexibility  contracts,  31 102 
Tree  assistance  program;  CFR  part  removed.  3791 

PROPOSED  RULES 

Export  programs: 
Foreign  donation  of  agricultural  commodities; 
-  changes,  corrections,  and  clarifications, 
8879 
Loan  and  purchase  programs: 
Conservation  farm  option  program,  16142 
Foreign  markets  for  agricultural  commodities; 
development  agreements.  9451 

NOTICES  , 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  16958. 
24524,  25814 
Agricultural  conservation  programs: 
Conservation  reserve  program — 
Conservation  Reserve  Enhancement  Program; 
State  and  Federal  resource  partnership, 
28965 
Agriculmral  Trade  Development  and  Assistance 
Act: 
Agricultural  market  development  plans; 

agreements  with  developing  countries  and 
private  entities;  comment  request,  2723 
Grain  and  rice  storage  agreement  fee  schedule, 

24525 
GranU  and  cooperative  agreements;  availability, 
etc.: 
Conservation  farm  option  pilot  programs.  19702 
Farmland  protection  program.  13615 
Market  access  program,  7746 
Meetings;  Sunshine  Act,  25814 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  Exchange  Act: 
Futures  commission  merchants;  minimum 

financial  requirements.  32725 
Risk  disclosure  statements;  distribution  by 
futures  commission  merchants  and 
introducing  brokers,  8566 
Trading  hours;  approval  of  changes,  33848 
Commodity  option  transactions: 
Enumerated  agricultural  commodities;  off- 
exchange  trade  options,  18821 
Futures-style  margining  of  options  traded  on 
regulated  futures  exchanges,  32726 
Commodity  pool  operators  and  commodity  trading 
advisors: 
CFR  correction,  24390 
Contract  market  designation  applications,  leverage 
commodity  registration,  etc.;  fee  schedule, 
11368 
Organization,  functions,  and  authority  delegations: 
Enforcement  [>ivision  Director,  authority  to 
conduct  investigations  in  assistance  of 
foreign  fiitures  authorities;  correction,  5232 
Foreign  gifts  and  decorations,  receipt  and 

disposition;  responsibilities  of  Commission 
members  and  employees.  32733 

PROPOSED  RULES 

Commodity  Exchange  Act 
Eligible  bunched  orders;  account  identification. 

695.  13025 
Futures  commission  merchants;  minimum 
financial  requirements.  12713 


Commodity 

Futures  commission  merchants  and  introducing 
brokers;  minimum  financial  requirements 
maintenance,  2188 
Recordkeeping  requirements;  electronic  storage 
media  and  other  lecordkeeping-related 
issues,  30668 
Trading  hours;  approval  of  changes,  24142 
Commodity  option  transactions: 
Futures-style  margining  of  options  traded  on 
regulated  fiitures  exchanges.  61 12 
Commodity  pool  operators  and  commodity  trading 
advisors: 
Disclosure  documents;  two  part  documents  for 

commodity  pools,  1 5 1 1 2 
Performance  dau  and  disclosure.  33297 
Futures  Trading  Practices  Act 
Voting  by  interested  members  of  self-regulatory 
organization  governing  boards  and 
committees;  lm>ker  association  memt>ership 
disclosure.  3492.  9977 
Organization,  fimclions,  and  authority  delegations: 
Exemptive,  no-action  and  interpretative  letters; 
requests  filing  procedures  establishment 
3285,  14866 
Over-the-counter  derivatives;  concept  release, 

26114.34335 
Practice  and  procedure: 

Miscellaneous  amendments.  16453,  30675 
Semi-aimual  agenda,  22918 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  8613, 

12452.  19902,  19903 
Submission  for  OMB  review;  comment  request 
4626.  30203 
Committees;  establishment  renewal,  terminatioo, 
etc.: 
Global  Markets  Advisory  Committee,  10595 
Contract  market  proposals: 
Cantor  Financial  Futures  Exchange,  Inc. — 
U.S.  Treasury  bonds  and  two-year,  five-year, 
and  ten-year  notes,  5505,  17823 
Chicago  Board  of  Trade- 
Corn  and  soyl>eans,  26575,  28363 
TVA  Hub  electricity,  etc.,  16250 
Chicago  Mercantile  Exchange — 
Butter,  10004 
Domestic  stock  index;  price  limit  and  trading 

halt  provisions,  13638 
Dry  whey  and  nonfat  dry  milk,  32865 
Pork  composite,  27568  ' 

Russian  ruble,  9507 
Dual  trading  prohibition;  exemption  petitions — 
Chicago  Board  of  Trade.  10597 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc., 
10596 
FuhireCom,  Ltd.— 
Live  cattle.  1959 
Futurecom — 

Technology  stock  index,  34367 
Merger  proposals — 
Coffee,  Sugar  &  Cocoa  Exchange.  Inc.  and 
New  York  Cotton  Exchange,  10861 
Minneapolis  Grain  Exchange — 
On-peak  and  off-peak  mid-continent  area 
power  pool  electricity,  3543 
New  York  Fumgcs  Exchange— 

NYSE  small  composite  index,  924 
New  York  Mercantile  Exchange- 
Central  Appalachian  coal,  16768 
Cinergy  and  Entergy  electricity,  7406 
Meetings: 
Financial  Products  Advisory  Committee,  6537, 

29182 
Global  Markets  Advisory  Committee,  23736 
Meeungs;  Sunshine  Act  2969,  4432.  4433.  5506. 
8167.9507.  10364.  10365.  12079.  13395. 
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14428.  16988,  20614,  24531,  24532,  25020, 

28369,  28370.  30479.  34367,  34368 
Noncompetitive  transactions  executed  on  or 

subject  to  contract  market  rules;  regulation, 

3708.  13640.  24164 
Specialist  market  maker  program;  implementation: 
New  York  Mercantile  Exchange,  27058 

Community  Development  Financial 
Institutions  Fund 

NOTICES 

AgeiK)  information  collection  activities: 

Proposed  collection;  comment  request,  123,  124 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  financial  institutions 

program,  13728,  13729,  27122 
Microenlerprise  awards  program,  30037 
Meetings: 
Community  Development  Advisory  Board. 
12149 

Comptroller  of  the  Currency 

RULES 

Fiduciary  activities  of  national  banks: 

Investment  advisory  activities,  6472 
Municipal  securities  dealers;  reporting  and 
recordkeeping  requirements.  29092 

Correction,  35309 
National  banks  lending  limits: 

Personal  property  collateral,  etc..  15744 
Organization  and  functions: 

Small  insured  instimtions;  expanded 
examination  cycle,  16378 

PROPOSED  RULES 

International  banking  activities: 
International  loans;  accounting  fee  treatment, 
16708 
Municipal  securities  dealers;  reporting  and 
recordkeeping  requirements,  2640 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3182, 

4692,26677 
Submission  for  OMB  review;  comment  request. 
9900,26678 
Foreign  treatment  of  United  States  financial 
institutions;  report  to  Congress,  18968 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
ReafTirmation  Act  (Gramm-Rudman-       ' 
Hollings): 
Sequestration  preview  report  for  1999  FY; 
tmsmittal  to  Congress  and  OMB.  4433 

Consumer  Product  Safety 
Commission 

RULES 

Bicycle  helmets;  safety  standards.  1 1712 
Poison  prevention  packaging: 
Child  resistant  packaging  requirements — 
Household  products  containing  more  than  50 
mg  of  elemental  fluoride  and  more  than 
0.5  percent  elemental  fluroide,  etc., 
29949 

PROPOSED  RULES 

Consumer  Product  Safety  Act 
Multi-purpose  lighters;  child  resistance  standard. 
1077 
Consumer  Product  Safety  Act  and  Federal 
Hazardous  Substances  Act: 
Bunk  beds;  safety  standards.  3280 


10 


Flame  retardant  chemicals  that  may  be  suitable 
for  use  in  upholstered  furniture;  public 
hearing.  13017.  18183 
Rammable  Fabrics  Act: 
Children's  sleepwear  (sizes  0-6X  and  7-14) 
flammability  standards 
Correction.  31950 

Policy  statement  clarification,  27885 
Technical  changes,  27877 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Minoxidil  preparations  with  more  than  14  mg 

of  minoxidil  per  package.  13019 
Sucraid;  exemption.  32 1 59 
Semi-aimual  agenda.  22924 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16988. 

16989.  16990 
Submission  for  OMB  review;  comment  request. 
33634.  33635 
Commission  agenda  and  priorities;  public  hearing. 

19244 
Complaints: 
Black  &.  Decker  Cwp..  2367 
Central  Sprinkler  Corp.  et  al..  1 1656.  30479 
Flame  retardant  chemicals  that  may  be  suitable 
for  use  in  upholstered  fiimiture;  public 
hearing,  18183 
Lead  in  consumer  products;  guid^tuce  document 

approval,  3310 
Meetings;  Sunshine  Act.  1446.  2671.  331 1.  4225. 
9206.  1 1223.  17994.  20171,  20172.  26585. 
27925.  33636 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  liquid  chemicals  in  children's 
products.  29182 
Settlement  agreements: 
Binky-Griptight.  Inc..  8437 
COA.  Inc..  3882 
Monarch  Towel  Co..  Inc..  15832 
Safety  1st.  Inc..  14428 
The  Limited.  Inc..  8438 
TJX  Companies.  Inc..  5786 

Cooperative  State  Research, 

Education,  and  Extension  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4214. 
5495,  18180 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agriculniral  risk  management  education 

program,  6810 
Agriculhiral  telecommunications  program, 

33490 
Community  food  projects,  26376 
Food  and  agricultural  sciences  national  needs 

graduate  fellowship  program.  16366 
Small  business  iimovation  research  program. 

29900 
Special  research  programs — 
Food  safety  research.  33472 
Pest  management  alternatives  prt>gram.  33482 
Potato  research  project,  390 
Meetings: 
Future  agriculture  and  food  systems  initiative; 

stakeholders.  34628 
National  Agricultural  Research.  Extension. 

Education,  and  Economics  Advisory  Board 
Executive  Committee.  33317 


Copyright  Office,  Library  of  Congress 

RULES  * 

Copyright  arbitration  royalty  panel  rules  and 
procedures: 
Digital  performance  of  sound  recordings; 
reasonable  rates  and  terms  determination, 
25394 
Mechanical  and  digital  phonorecord  delivery 
rale  adjustment  proceeding;  royalty  rates. 
7288 
Noncommercial  educational  broadcasting 
compulsory  license;  royalty  rate 
adjustments.  2142 
Copyright  arbitration  royalty  panels;  arbitrator 

names  list.  9419 
Copyright,  compulsory  licenses,  and  copyright 
arbitration  royalty  panel;  technical 
amendments.  30634 
Copyright  office  and  procedures: 

Special  services;  fees.  29137 
Freolom  of  Information  Act;  implementation. 

1926 
Sound  recordings,  publicly  performed,  of 

nonexempi  subscription  digital  transmissions: 
notice  and  recordkeeping,  34289 

PROPOSED  RULES 

Cable  compulsory  licenses: 

3.75%  rate  application,  26756 
Copyright  office  and  procedures: 
Satellite  carrier  compulsory  license;  unserved 

household;  definition.  3685 
Special  services;  fees.  15802 
Correction.  17142 

NOTICES 

Cable  royalty  funds: 
Music  category;  Phase  II  Controversy  resolution 
and  1991  cable  royalty  funds  distribution, 
20428 
Copyright  office  practices  compendium: 
Multiple  title  documents;  recordation  procedure: 
policy  decision.  23475 
Noncommercial  educational  broadcasting 

compulsory  license:  royalty  rate  adjustments. 
5405.  10414 
Statutory  and  other  copyright  fees;  increase: 

hearings.  25525 
Uruguay  Round  Agreements  Act  (URAA): 
Copyright  restoration  of  certain  Beine 

Convention  and  World  Trade  Organization 
works — 
List,  5142,  19288 

Corporation  for  National  and 
Community  Service 

RULES 

Freedom  of  Information  Act;  implementation, 

26488 
Learn  and  Serve  America  and  AmeriCorps  grants 

programs;  administiative  costs.  18135 
Official  material  or  information  production  or 

disclosure:  service  of  process:  and  conduct 

standards  regulations  removed,  4597 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

12068 
Semi-annual  agenda,  22598 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1832, 

3095.  7763.  11223.  11224.  16251.  23422. 

24164.31584 
Submission  for  OMB  review;  comment  request. 

27267.  29704.  29975.  30203.  33913 
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AmeriCorps*  ntanbers:  free  intemet  access; 

comment  it^uest,  31963 
AmeriCorps*V|S|TA  supervision  and  transportation 

support  guidelines.  10200.  31753 
Foster  grandparttit  and  senior  companion 

programs;  income  eligibility  levels,  19903 
Grants  and  coo^rative  agreements:  availability, 
etc.:  ;       1 
•  AmeriCoips*i  t)rograms — 
Education  awards.  14907 
National  Gvilian  Community  Corps;  . 
collaboration  availability.  23422 
North  Oakpta  and  South  Dakota,  18379 
AmeriCorps^VISTA  programs —  _ 

Welfare  to  iVork  nationwide, '3 1 755  ' 
Foster  grandi^^^ent  projects,  18379.  27923 
Learn  and  S^e  America  Training  and 

Technical  Assistance  Exchange,  34148 
Retired  and  sietiior  volunteer  pr6gram  projects. 

l«38l.  :?7925 
Senior  companion  projects.  1 8383.  27925 
Meetings:  Sunshine  Act.  8614.  34368 
President's  studjeht  service  awsirds  program; 
opportuoit}  to  administer,  3544 

Council  on  E  nvironmental  Quality 

NOTICES 

American  Heritace  Rivers  initiative;  Congressional 
opposition Itp  designation  of  American' 
Heritage  RpVers;  administration  policy,  25479 

ti 

Customs  Sepjvice 

RULES  ! 

Articles  conditii  >  lally  free,  subject  to  reduced  rate, 
etc.: 
American  sho*  iks  and  staves:  procedural  change, 
29953    I 
Camets,  etc.: 
Bilateral  agrdetnent  between  American  Institute 
if)  Taiwan  (AITyU.S.  Taipei  Economic  and 
Cultural, Representative  (TECRO).  4167  , 
Centralized  exah^nation  stations: 
Export  contr(jl|  laws;  exported  and  imported 
merchainse  handling  by  stations,  16683 
Drawback:  marufacturing.  unused  merchandise, 
etc.,  10970  I 
Correction.  1^105.  15287,27489 
Entry  process:  j  ! 
Time  limit  fdr'  filing  documentation  after 
release;  technical  correction.  19399 
Entry  process  pr^edures;  entry  filer  codes 

publication.  12995 
Financial  and  accounting  procedures: 

Automated  clearinghouse  credit,  29122 
General  enforcetipent  provisions;  miscellaneous 

amendment.  11825 
Merchandise  enjiy:  ' 

Informal  entry  value  limit  increase  to  $2000; 
maximuin  amount,  16414  ■  , 

Merchandise,  s|^cial  classes: 
Norvoad  engines,  imported;  emissions  standards, 
29121    I 
North  American  Free  Trade  Agreement 
Implementation  Act: 
Reporting  requirements.  32916,  34808 
Organization  arid  fiinctions;  field  organization, 
ports  of  enljy,  etc: 
Boca  Grande^  FL;  abolisliment  as  port  of  entry, 

24746    i  j 
Kodiak,  AK;  |||ort  of  entry.  12994 
Recordkeeping.! inspection,  search,  and  seizure: 
Prior  disclosure  of  previous  entry  of 

merchandise  into  U.S.  by  firaud,  gross 
negligence  or  negligence;  formal 
investigiition  commencement,  29126 


Sanford;  FL;  port  of  entry,  232 1 4 
Trademarks,  trade  names,  and  copyrights: 
Information  disclosure,  1 19^       < 
Correction,  15088 

PROPOSED  RULES 

Air  commerce:  ' 
International  airport  designation — 
Akron  Fulton  Airport,  OH;  withdrawn',  1 1383 
Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.: 
Andean  Trade  Pre|crence  Act;  duty  preference 
provisions;  implementation.  4601 
Commercial  testing  laboratories  acaediiation; 
commercial  gaugers  approval,  etc.,  31385 
Customs  with  Canada  and  Mexico: 
Foreign-based  commercial  motor  vehicles  entry 
into  international  traffic.  27533 
Organization  and  functions;  field  organization, 
■  .ports  of  entry,  etc.: 
Fort  Myers,  FL;  port  of  entry,  13025 
Seizures,  .penalties,  and  liquidated  damages;  relief 

petitions,  5329 
Trademarks,  trade  names,  and  copyrights: 
Gray  market  imports  and  other  trademarked 
goods.  14662 

NO^nCES  *  • 

AgerKy  information- collection  activities: 
Proposed  collection:  cotiunent  request,  I99i, 
1993.  19944.  16860,  16861.  28448,  28449 
Automation  program  test: 
Reconciliation  prototype.  6257 
Semi-monthly  filing  and  statement  processing 
program  prototype.  15259,  17926 
Bilkteral  camet  agreement  between  U.S.  Taipei 
Economic  and  Cultural  Representative 
(TECRO)  and  American  Institute  in  Taiwan 
(AIT);  issuing  and  guaranteeing  association 
selection,  4344' 
Commercial  gaugein 
Revocation — 
3D  Marine,  USA,  27623 
Bay  Area  Services,  1530 
Chamberiain  &  Associates,  27623 
I.N.C.  Surveys,  34502 
Inert  Gas  Services,  Inc.,  27622 
-   Marine  Chemist  Service,  Inc.,  34502 
Marine  Control  Surveyors,  Inc.,  27622 
Testing  Labs,  Consultants  &  Marine,  27623 
CommerciaT  laboratory  accreditations: 
Approval — 
Columbia  Inspection,' Inc.,  8737 
Herguth  Laboratories,  Inc.,  25268 
Revocatj^i — 
Curtis  &  Thompkins  Ltd.,  27622 
Marine  Chemist  Services,  Inc.,  34502 
Saybolt-Heinrici,  Inc.,  27623 
Technical  &  Environmental  Services,  27623 
Country  of  origin  marking: 
Imported  footwear.  6608 
Israel  and  West  Bank  or  Gaza  Strip.  34960 
Mexico;  PC  cards.  4522 
Steel  forgings,  etc.,  14751 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Caminade.  Agapito,  et  al..  19285 
Dawson,  Mark  Rendell,  et  al.;  retraction,  1 1952 
Warner  Forwarders,  ItK.,  et  al.,  13301 
Customs  bonds: 
Authorized  facsimile  signatures  and  seals; 

approval  to  use,  9904,  27624 
Softwood  lumber  from  Canada;  cancellation 
standards,  30039 
Drilled  softwood  lumber,  tariff  classification, 

17927 
FBI  fmgerprim  fee,  10426 
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Generalized  System  of  Preferences: 

Procedures  in  case  of  expiration,  3291 1 
Harbor  maintenaixre  fee  no  longer  to  be  collected 

on  cargo  loaded  for  export.  24209 
Importer  compliaiKC  monitoring  program;  test, 

20442 
International  trade  prototype;  general  test,  30288 
IRS  interest  rates  used  in  calculating  interest  on 
overdue  accounts,  and  refunds.  9905.  20682 
Live  entry  requirement  for  non-automated  entry 
(Track  One  proposal);  determination  not  to 
proceed.  IS26I 
Meetings:  ■= 

Outbound  manifest  and  shipper's  export 

declarations;  compliaiKe  workshops.  1994 
Vessels  and  aircraft  servicing  offshore 
operations;  entrance  and  clearaiKe 
procedures.  28450 
Tariff  rate  quotas: 

Tuna  fish,  17045 
Trade  name  recordation  applications: 
Ronson  Consumer  Products  Corp.,  20444 
Ronson  Corp..  20444 
Winfmg.  6609 
Truck  user  fees  collection  by  means  of  electronic 
commerce  technology;  program  test 
annouiKcment,  17927 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 
niles;  list.  13097 

Defense  Contract  Audit  Agency 

NO'nCES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  34151 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Defense  Contract  Audit  Agency 
See  Defense  Information  Systems  AgerKy 
See  Defense  Intelligence  Agency 
See  Defense  Logistics  Agency 
See  Engiiteers  Corps 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES 

Acquisition  regulations: 
Antiterrorism  training.  31936 
Auctions,  spot  bids,  or  retail  sales  of  surplus 

contractor  inventory;  use  by  contractor, 

31937 
Central  contractor  registration,  15316 

Correction,  20447 
Comprehensive  subcontracting  plans.  1 4640 
Contract  distribution  to  Defense  Finance  and 

Accounting  Service  offices.  31934 
Contractor  personnel;  compensation  allowability 

limitation.  14640 
Domestic  source  restrictions  waiver.  S744, 

28284 
Drug-free  work  force;  CFR  correction,  28486 
Electronic  funds  transfer.  27682 
Firms  not  eligible  for  defense  contracts:  list, 

14836 
Guam;  contractor  use  of  nonimmigrant  aliens. 

31935 
Miscellaneous  amendments,  11522 

Correction,  17124,  29061 
Restructuring  costs,  7308 

Correction,  12862 
Simplified  acquisition  procedures,  33586 
Small/disadvantaged  business.  35719 
Streamlined  research  and  development 

contracting,  34605 
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Veterans  employment  emphasis,  1 1850 

Coirecuon.  16871.  17124 
Weapon  system  acquisitions  warranties,  6109 
Administrative  corrections,  33248 
Civilian  employment  and  reemployment  rights  of 
applicants  for,  and  service  members  and 
former  service  members  of  Uniformed 
Services,  3465 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Collection  of  payments  due  from  certain  persons 
unaware  of  loss  of  eligibility;  waiver, 
27677 
TRICARE  program- 
Nonavailability  statement  requirements,  9140 
Prime  enrollees;  balance  billing,  7287 
Collection  ftom  third  party  payers  of  reasonable 

costs  of  healthcare  services,  1 1599 
Compensation  of  certain  former  operatives 
incarcerated  by  Democratic  Republic  of 
Viemam,  3472         ' 
Defense  environmental  restoration  activities; 
technical  assistance  for  public  participation 
(TAPP): 
Restoration  Advisory  Boards  and  Technical 
Review  Committees  local  community 
members,  5255 
Defense  Printing  Service;  CFR  part  removed,  6864 
Federal  Acquisition  Regulation  (FAR): 
Audits  of  States,  local  governments,  and  non- 
profit organizations  (OMB  Circular  A- 1 33), 
9054 
Caribbean  Basin  country  end  products,  9059 
Certificates  of  competency,  9053 
Contract  administration  and  audit  cognizance 

changes,  9061 
Contractor  overhead  rates;  fmal  settlement; 

correction,  1533 
Contractor  personnel  compensation;  allowability 

limitation,  9066    ■< 
Cost  accounting  standards — 

Applicability;  administrative  changes,  9060 
Coverage  applicability,  9053 
Cost-plus-incentive-fee  and  cost-plus-award-fee 

contracts;  fee  limits,  34073 
Federal  compliance  with  right-to-know  laws  and 

pollution  prevention  requirements,  905 1 
General  Accounting  Office  bid  protests; 

conformation;  correction,  1532 
Individuals  with  disabilities;  employment  and 

advancement,  34073 
Introduction.  9048,  34058 
Liquidated  damages,  34064 
Modular  contracting,  9068 
No-cost  value  engineering  change  proposals, 

34078 
Novation  and  related  agreements;  correction, 

1533 
Preaward  survey  of  prospective  contractor, 

quality  assurance;  correction,  648 
Primary  contractor  identification;  data  universal 

numbering  system  use,  9049 
Procurement  integrity  clauses  review,  9052 
Simplified  acquisition  procedures 

reorganization;  electronic  commerce  use; 
correction,  1532 
Small  business  competitiveness  demonstration 

program,  9056 
Small  entity  compliance  guide,  9069,  34080, 

35726 
Software  copyrights,  34077 
Special  disabled  and  Vietnam  Era  veterans, 

9057 
Specifications  availability,  34062 
Standard  industrial  classification  code  and  size 
standard  appeals,  9055 


Subcontract  consent,  34059 
Sudan;  purchases  restrictions,  34076 
Technical  amendments,  9069,  34079 
Trade  agreements  thresholds,  34075 
Transfer  of  assets  following  business 

consolidation,  9067 

Travel  reimbursement,  34078 

Grant  and  agreement  regulations: 

Uniform  administrative  requirements  and 

definitions;  higher  education  institutions, 

hospitals,  and  other  nonprofit  organizations 

(OMB  Circular  A-1 10),  12152 
Personnel: 
Defense  contracting;  defense  related 

employment  reporting  procedures;  CFR 

part  removed,  1 1 83 1 
Personnel  security  policies  for  granting  access 

to  classified  information,  4572 
Reciprocity  of  facilities;  national  policy  and 

implementation  guidelines,  4580 . 
Technical  surveillance  countenneasures;  national 

policy,  4582 

PROPOSED  RULES 

Acquisition  regulations: 
Government  property  title;  withdrawn,  31959 
Simplified  acquisition  procedures,  25438 
Spanish  laws  and  insurance;  compliance,  1 4885 
Collection  from  third  party  payers  of  reasonable 

costs  of  healthcare  services.  I  \bii 
Federal  Acquisition  Regulation  (FAR): 
Civil  defense  costs,  13771 
Contractor  purchasing  system  review  exclusions, 

649 
Electronic  data  interchange  transactions; 

shipment  evidence,  4074 
Mandatory  Government  source  inspection, 

13770 
Offeror  or  contractor  representation 

requirements;  reduction  or  removal,  25382 
Part  45  rewrite;  meeting,  5714 
Progress  payments,  1 1074 
Semi-annual  agenda,  22902 
Freedom  of  Information  Act;  implementation, 

3II6I 
Private  organizations  on  DoD  installations,  9167 
Semi-aimual  agenda,  21862 
Vocational  rehabilitation  and  education: 
Reservists  education — 
Monthly  verification  of  enrolhnent  and  other 
refwrts,  15341 
Veterans  education — 
Educational  assistance;  advance  payments  and 

lump-sum  payments,  27701 
Educational  assistance  and  benefits;  claims 
and  effective  dates,  23408 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1833, 
2367,  2368,  2^69,  5506,  5788,  8167,  8440, 
8441,  9779,  10202,  10203,  11872,  13229, 
13640,  14429,  15387,  15388,  15833, 
17157,  17158,  17159,  17994,  18385, 
25463,  27060,  32192,  33914,  34635,  34636 
Submission  for  OMB  review;  comment  request. 
208,  1095,  1096,  3096,  3721,  4226,  5507, 
8441,  9206,  10365,  13229,  15179,  16476, 
16990,  17382,  18183,  20172,  20614, 
25020,  25834,  25835,  26789,  27061, 
27715,  29388,  29389,  29975,  30204, 
31448,  31964,  33054,  33055,  33356, 
34636,  35201,  35202.  35569 
Ammunition  and  explosives  safety  standards; 
storing  and  handling  requirements.  13842 
Arms  sales  notification;  transmittal  letter,  etc., 
1096,  6537,  8614,  9206,  13230,  16477. 


17383.  23736.  23740,  23744.  23748.  29183, 
29705,29711.33356 
Arms  sales  notification;  transmittal  letters,  etc., 

35570 
Committees;  establishment,  renewal,  termination, 
etc.: 
Air  University  Board  of  Visitors  et  al..  14072 
Threat  Reduction  Advisory  Committee.  28498 
Courts-Martial  Manual.  25835 
Environmental  statements;  availability,  etc.: 
Eglin  Gulf  Test  Range.  PL;  theater  missile 
defense  extended  test  range.  6914 
Federal  Acquisition  Regulation  (FAR): 
.  Agency  information  collection  activities — 
Proposed  collection;  comment  request,  473, 
1093,  1094,  2218.  6728,  8442,  9212, 
11424,  13640.  15834.  29187.  29976. 
29977,  29978,  31448.  31449.  31450. 
31451.  31758,  31759,  31964.  32192. 
33055 
Submission  for  OMB  review;  comment 
request,  472,  3722,  3884,  5547,  6161, 
12453.  12454.  12455.  13842.  14680. 
19476.24532.27061.31452 
Negotiation  of  comprehensive  small  business 
subcontracting  plans;  test  program,  14681 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Institutions  of  higher  education  ineligible  for 

Federal  fiinds;  list.  4226 
National  security  education  program; 
institutional  competition.  2219 
Meetings: 
Ballistic  Missile  Defense  Advisory  Committee. 

1101,23277 
Defense  Acquisition  University  Board  of 

Visitors,  5931.20381 
Defense  Environmental  Response  Task  Force. 

25839 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
26585 
Defense  Intelligence  Agency  Science  and 
Technology  Advisory  Board,  12787, 
13641.  13843.  26585.  26585.  30204.  30205 
Defense  Partnership  Council.  7130.  24533, 

27268 
Defense  Policy  Board  Advisory  Committee. 

26585  • 
Dependents'  Education  Advisory  Council. 

23277.  27268 
Education  Benefits  Board  of  Actuaries.  27268 
Education  of  Dependents  with  Disabilities 

National  Advisory  Panel.  18184 
Electron  Devices  Advisory  Group.  2%9.,  12455. 

12456.  16769.  27716.  27717 
High  Performance  Computing  and 

Communications,  Information  Technology, 
and  Next  Generation  Internet  Presidential 
Advisory  Committee,  8442,  25839 
Historical  Records  Declassification  Advisory 

Committee,  3096,  5508,  8167.  28370 
Long- Range  Air  Power  Panel.  3545.  7130 
Military  Health  System  Data  Administration 

Conference.  25840 
Military  Justice  Joint  Service  Committee.  28371 
Military  Personnel  Testing  Advisory  Committee. 

24533 
National  Security  Education  Board,  Group  of 

Advisors,  16486 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  18184 
President's  Security  Policy  Advisory  Board, 

71.30,  ^382 
Retirement  Board  of  Actiiaries,  27268 
Science  Board,  2369  "^ 
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Science  Board  lisk  forces,  209,  3546,  6542. 
8168.  102Ptt.  11225.  12785.  15179.  18184. 
24534,  25021,  35202,  35203 
Scicnlific  Advisory  Board.  9212.  25840 
Strategic  ComQi^d  Strategic  Advisory  Group. 

5931        ; I 
Wage  Commityc.  7764.  12456.  18185.  26586. 

31453       [ 
Women  in  Services  Advisory  Committee,  2219, 
-     14072       I] 
Multi-Agency  Ranation  Survey  and  Site 

Investigatioij  Manual;  availability,  6915 
Privacy  Act;  I 

Systems  of  recafds.  12786,  13641,  29188, 
32193        I 
Senior  Executive  $ervice: 

Performance  Review  Board;  membership,  34150 
Travel  per  diem  i^tes,  civilian  personnel;  changes. 

8618.  203821  31964 
U.S.  Court  of  Appeals  for  Armed  Forces;  practice 
and  procedu  "c  rule  changes.  6917 

Defense  Infof  mation  Systems  Agency 


NOTICES 

Senior  Executive 


icrvice: 


Performance  Rle^iew  Board;  memt>ership.  20173 

Defense  Inteltgence  Agency 

NOTICES 

Meetings: 
Science  and  Technology  Advisory  Board.  5367 

Defense  Logikkics  Agency 

RULES  i  I 

Privacy  Act:  implementation,  25772 

PROPOSED  RljtES 

Privacy  Act;  implementation,  11198 

NOTICES  I 

Agency  informatipn  collection  activities: 

Proposed  collection;  comment  request,  13038 
Envfronmental  statements;  availability,  etc.: 

Human  resources  operation  restructuring,  1836 
Grants  and  coopditative  agreements;  availability, 
etc.: 

Procurement  UK  hnical  assistance  program,  8626 
Privacy  Act 

Computer  mattling  programs,  2220,  6542, 
8627,  11225 

Systems  of  recktds.  1 1226 
Senior  Executivel  Service: 

Performailce  Rqview  Boards;  membership, 
25204      :   ' 

Defense  Nuclear  Facilities  Safety 

RULES 

Freedom  of  Infoi  r  lation  Act;  implementation: 
Fee  schedule,  2  ^667 

NOTICES 

Meetings;  Sunshite  Act,  11658,  17995,  20173, 

27270,  31 4f! 
Privacy  Act: 
Systems  of  rec  c  rds.  3549         >  v, 

Delaware  RiV^r  Basin  Commission 

RULES 

Ground  water  pr^fected  area  in  Pennsylvania: 
Numerical  grouiid  water  withdrawal  limits  for 
subbasinsi  establishment,  6477 

NOTICES 

Hearings.  3313.  tl38,  1323.9,  18388,  27930 
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Meetings,  33360 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Sibutramine;  placement  into  Schedule  IV,  6862 

PROPOSED  RULES 

Schedules  of  controlled  substances: 

Modafinil;  placement  into  Schedule  IV,  18170 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17017 

Submission  for  OMB  review;  comment  request. 
13270 
Meetings: 

Herbicidal  eradication;  environmental 
documentation,  14732 

Suspicious  Orders  Task  Force,  574,  9861,  19948 
Applications,  hearings,  determinations,  etc.: 

Anderson.  Gerald  W..  D.D.S..  1 1693 

Ando.  Teodoro  A..  M.D..  10041 

Ansys  Diagnostics,  Inc.,  18226 

ArenolCorp..  5817.  27587 

Arnold.  Samuel.  D.D.S..  8687 

Brayshaw.  Nora.  M.D.,  1 1453 

Cambridge  Isotope  Lab.  14963 

Cash  Dnig  Store.  12824.  18501 

Celgene  Corp..  17017 

Chung.  Dong  Ha.  M.D..  1 1694 

Ganes  Chemicals.  Inc..  14963 

Guilford  Pharmaceuticals.  Inc..  13875 

Hemp  Products  Research  Co..  260 

High  Standard  Products,  14%3,  27587 

Inhalon  Pharmaceuticals,  Inc.,  14964 

Isotec,  Inc.,  5818,  27587 

Johnson  &  Johnson  Pharmaceutical  Partners, 
7181 

Johnson  Matthey,  Inc.,  11310,  237% 

Jones,  Eric  E.,  M.D.,  10042 

King,  John  Paul,  M.D.,  573 

Knoll  Phannaceutical  Co.,  7181 

Lilly  del  Caribe,  Inc.,  18227 

Lonza  Riverside,  27588 

Mallinckrodt  Chemical,  Inc..  10944,  10945, 
27589 

Mauskar.  Anant  N.,  M.D.,  13687.  17930 

MD  Pharmaceutical,  Inc.,  10945 

Norac  Co.,  Inc.,  7181 

Noramco  of  Delaware.  Inc..  10945.  10946 

North  Pacific  Trading  Co..  14957 

Novartis  Pharmaceuticals  Corp..  7181,  27589 

Nycomed,  Inc.,  7182 

Oakes,  Cecil  E.,  Jr.,  M.D.,  1 1907 

Orpharm,  Inc.,  7182 

Pfluger.  Robert  A..  D.D.S..  1978 

Pharmacia  &  Upjohn  Co.,  5818,  27589 

Research  Triangle  Institute.  27589 

Roberts  Laboratories.  Inc..  27590 

Roche  Diagnostic  Systems,  Inc.,  7182,  27590 

Segrera,  Rafael  A.,  D.O.,  10043 

Sigma  Chemical  Co.,  27591 

Singers-Andreini  Pharmacy,  Inc.,  4668 

StepanCo.,  27591,27592 

Towuwood  Pharmacy,  8477  "V     , 

U.S.  Drug  Testing,  Inc.,  5818 

Wagner,  Richard  S.,  M.D.,  6771 

Wildlife  Laboratories,  Inc.,  5819 

Economic  Analysis  Bureau 

RULES  .      *■ 

International  services  surveys: 
Foreign  direct  investments  in  U.S. — 
BE- 12;>  benchmark  survey- 1997;  reporting 

. '  requirements,  3459 
BE-605  and  BE-60S  Bank,  etc.;  exemption 
levels,  16890 


Education 

NOTICES 

Agency  information  collection  activities:        ■ 
Proposed  collection;  comment  request,  19894 

Economic  Development 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  2%97 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Economic  development  assistance  programs; 
unemployment  and  underemployment  in 
economically  distressed  areas,  etc..  10116 
National  technical  assistance  and  research  and 
evaluation.  19790 
Trade  adjustment  assistance  eligibility 
determination  petitions: 
Century  Manufacturing,  Inc.,  el  al..  10000 
Dina.  Inc.,  et  al.,  4429 
Egg  Lady,  Inc.,  et  al.,  18870 
River  Ltd.  et  al..  15381 
Robertson  Equipment  Co..  Inc.,  et  al.,  34143 
Shepaid  Clothing  Co.,  Inc.,  et  al..  27921 
Team  One  USA.  Inc.;  tennination.  9999 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2657. 
7748.  10587 

Economics  and  Statistics 
Administration 

NOTICES 

Meetings: 
2000  Census  Advisory  Committee.  8163.  28985 
2000  Census  Advisory  Committee  et  al..  26774 
African  American  Population  Census  Advisory 

Committee.  26774 
American  Indian  and  Alaska  Native  Populations 

Census  Advisory  Committee.  26774 
Asian  and  Pacific  Island  Populations  Census 

Advisory  Committee  et  al..  26774 
Hispanic  Population  Census  Advisory 

Committee  et  al..  26774 
Professional  Associations  Census  Advisory 

Committee.  26774 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Magnet  schools  assistance  program,  8020 
Correction,  16906 
Postsecondary  education: 
William  D.  Ford  Federal  direct  snident  loan 
program;  reporting  and  recordkeeping 
requirements.  34815 
Special  education  and  rehabilitative  services: 
Individuals  with  Disabilities  Education  Act 
Amendments  of  1997;  implementation — 
Regional  resource  and  Federal  centers, 

services  for  children  with  deaf-blindness, 
etc.;  CFR  parts  removed,  23600 
Infants  and  toddlers  with  disabilities  early 

intervention  program,  18290 
Preschool  grants  for  children  with  disabilities 
program,  29928 

PROPOSED  RULES 

Educational  research  and  improvement 
Standards  for  conduct  and  evaluation  of 
activities;  performance  evaluation  of 
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recipients  of  grants,  cooperative 
agreements,  and  contracts,  9392 
elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act; 
implementation — 
Helping  disadvanaged  children  meet  high 
standards.  15694 
Postsecondary  education: 
Fulbright-Hays  doctoral  dissertation  research 
abroad  fellowship  program,  etc..  33766 
Semi-annual  agenda,  21900 
Special  education  and  rehabilitative  services: 
Infants  and  toddlers  with  disabilities  early 
intervention  program;  advice  and 
recommendations  request,  1 8297 
Projects  with  industry  program,  34218 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2221, 
2370,  2672,  2970,  3553,  4229,  4433,  5508, 
6162,  6545,  6731,  6918,  8170,  9215,  9216, 

10208,  10863,  11878.  12788,  13395, 
14688,  15184,  15388,  16991,  17393. 
23277.  24534,  25021,  26163,  27568, 
28998,  3021 1,  30734,  31201,  31970. 
33056.  33636.  33916.  35203 

Submission  for  OMB  review;  comment  request, 
2970,  3096,  3724,  4230,  5509,  5932,  6162, 
6732,  6919,  7771.  8443.  9216.  9780. 

10209.  10863.  11227,  11658,  12788, 
13843,  14431,  15184.  16252.  16770, 
179%.  18185.  19719.  23424.  26164. 
26586.  27569.  28377.  29719.  30212, 
31970.33361.33917.34853 

Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act; 
waivers,  15264 
Elementary  and  secondary  education  programs; 

reauthorization;  comment  request,  30056 
Grantback  arrangements;  award  of  fimds: 

New  Mexico,  31202 
Grants  and  cooperative  agreements;  availability,    " 
etc.: 
21st  century  community  learning  centers 
program,  14075 
.  Advanced  placement  fee  payment  program, 
7636 
American  overseas  research  centers  program, 

32524 
Bilingual  education  and  minority  languages 
affairs — 
Field-initiated  research  program,  12586 
Centers  for  independent  living  program,  26164 
Elementary  and  secondary  education — 
Local  educational  agencies  in  Montana  and 
Oklahoma;  comprehensive  local  reform 
assistance.  17630,  20173.  34636 
Migratory  children  education  program,  33057 
Model  professional  development  national 

awards  program,  3314 
Native  Hawaiian  curriculum  development, 
teacher  training,  and  recruitment 
program.  24908 
Even  Start  family  literacy  program  for  federally 
recognized  Indian  tribes  and  tribal 
organizations.  26394 
Even  Start  statewide  family  literacy  initiative, 

15994 
Federal  work-study  programs,  32%2 
Fund  for  improvement  of  education;  character 

education  pilot  projects  partnerships — ,  638 
Fund  for  improvement  of  postsecondary 

education  program.  6830 
Incarcerated  youth  offenders  program; 
workplace  and  community  transition 
training.  18389 


Indian  education  formula  grants  to  loc^ 

educational  agencies,  16084 
Individuals  with  disabilities — 
Independent  living  services  for  older 
individuals  who  arc  blind,  14075 
Jacob  K.  Javits  gifted  and  talented  students 

education  program,  13326 
Magnet  schools  assistance  program,  8021, 

12584 
Migrant  education  even  start  program,  19086 
National  Assessment  of  Educational  Progress 

program,  23640,  23642 
National  Institute  on  Disability  and 
Rehabilitation  Research- 
Disability  and  rehabilitation  research  projects 
and  centers  program,  3240,  26039, 
31320.  31324 
Rehabilitation  engineering  research  centers 
program,  4148,  10428,  11554,  11562, 
14250,  14252 
Rehabilitation  research  and  training  centers 
and  rehabilitation  engineering  research 
centers  programs,  18300,  24718,  26030, 
32526,  32559,  34226,  34233,  35476, 
35480 
Reinviting  applications  and  pre-application 

meeting,  33832 
Research  fellowship  program,  etc.,  33500 
Native  Hawaiian  curriculum  development, 
teacher  training  and  recruitment  program, 
11330 
Postsecondary  education — 
Cost  control  program,  2971 
Federal  Pell  grant  program,  34854 
Federal  work-study  programs,  10736,  29719 
Improvement  fimd,  15836 
Rehabilitation  long-term  training  program, 

32106 
Safe  and  drug-free  schools  and  communities 

national  programs,  27646,  31586 
Safe  and  drug-free  schools  program,  29902 
Special  education  and  rehabilitative  services — 
Children  with  disabilities  programs,  etc., 

2588,  8530,  9376,  24724,  24731 
Dissemination  and  utilization  project  and 
rehabilitation  research  and  training 
center,  18390,  29190 
Individuals  with  mental  or  physical 

disabilities  receiving  public  support; 
employment  opportunities  expansion 
projects,  27806 
Personnel  preparation  to  improve  services  and 
results  for  children  with  disabilities  and 
training  and  information  for  parents  of 
children  with  disabilities,  29064 
Projects  with  industry  program,  423 1 
Regional  resource  and  Federal  center 

programs.  14790.  28756 
Rehabilitation  continuing  education  programs, 

9217  i 

State  program  improvement  pn^gram,  27408 
Technology  and  media  services  for 
'  individuals  with  disabilities  program, 

30296 
State  smdent  incentive  program,  9074 
Strengthening  instimtions  program,  3620 
Technology  innovation  challenge  program, 
11078.  1 1081 
Meetings: 
Education  Statistics  Advisory  Council.  2673. 

27062 
Federal  Interagency  Coordinating  Council. 

10864.  29721 
Foreign  Medical  Education  and  Accreditation 

National  Committee,  6732 
Indian  Education  National  Advisory  Council, 
6545.31971 


Institutional  Quality  and  Integri^  Nation^ 

Advisory  Committee.  16992 
National  Assessment  Governing  Board,  210, 

8443,  12789,  19477.  20616 
National  Educational  Research  Policy  and 
Priorities  Board,  8444,  10209,  24775. 
26165 
National  Institute  on  Disability  and 
Rehabilitation  Research,  101 14 
Postsecondary  Education  Improvement  Fund 

National  Board,  32866,  35204 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  473,  13643 
President's  Board  of  Advisors  on  Historically 
Black  Colleges  and  Universities,  4434, 
30212 
Student  Financial  Assistance  Advisory 
Committee,  6546 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 
instimtions;  national  recognition,  6733. . 
33637 
Federal  family  education  loan  program — 
Need  analysis  methodology  for  1999-2000 
award  year,  table  updates,  29894 
Federal  Pell  grant  program — 
Need  analysis  methodology  for  1999-2000  ' 
award  year,  table  updates,  29894 
Federal  Perkins  loan.  Federal  work  study,  and 
Federal  supplemental  educational 
opportunity  grant  programs — 
Need  analysis  methodology  for  1999-2000 
awai^  year,  table  updates,  29894 
National  direct  and  Federal  Perkins  student  loan 
programs;  directory  of  designated  low- 
income  schools;  availability — 
Teacher  cancellation  benefits,  3790 
William  D.  Ford  Federal  direct  loan  program — 
Need  analysis  methodology  for  1999-2000 
award  year,  table  updates,  29894 
Privacy  Act: 

Systems  of  records,  423 1 ,  %92 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
ArbiDation  panel  decisions.  32867 
Individuals  with  Disabilities  Education  Act 
(IDEA)— 
Correspondence;  quarterly  list.  24714 
State  educational  agencies;  submission  of 
expenditure  and  revenue  data.  etc..  33 IS 

Employment  and  Training 
Administration 

RULES 

Aliens: 
Labor  certification  process  for  permanent 
employment;  researchers  employed  by 
colleges  and  universities,  etc..  13756 
Indian  and  Native  American  welfare-to-work 
'grants  program;  governing  provisions,  15986 

NOTICES 

Adjustment  assistance: 
Allegheny  Ludlum  Corp.,  12829,  19754 
Allied  Signal,  Inc.,  33952 
American  Fabrics  Co.,  20653 
American  Metal  Products,  12829 
American  Trouscr,  Inc.,  et  al.,  3353 
Apocalypse,  Inc.,  33952 
Aquarius  Furniture  Manufacturing,  6210 
AR  Accessories,  26209 
AsherCo.,  15440 
B.E.L.  Tronics  Ltd.,  33953 
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12830 


Badger  Pape^  :MUIs,  Inc.,  28412 

Bassett  Motit»  Funiiture  et  al.,  197S2 

BazHex  USA.  6210 

Bladen  Sportswear  Tariicel  et  al.,  12829 

Boeing  Co.,  32898 

Boeing  Co.  61  al.,  2S083 

Can  Corp.  of  America  et  al.-,  S7S 

Cason  Manufacturing  Co.,  33S4 

CDR  Ridgway,  19754 

Champion  Aviation  Products,  6208 

Champion  Praducu,  Inc..  20654 

Charles  Navuky  &  Co.,  Inc.,  15440 

CNG  Transmission  Corp..  20654 

Coas(  Converters  Inc.,  24826 

Color-Clings;  line,  et  al.,  3351 

Conagra/Ma|)|e  Leaf  Milling,  Iqc,  et  al. 

Crown  Paci^O,  20654   , 

Crown  Pacific  Remanufacturing  et  al.,  6209 

CSI  Services.  Inc.,  29432 

DAA  DraexUaier  Automotive  of  America. 

16575  J 
Dana  Corp.,  !^63 
Delbar  Prodiftjts  et  al.,  8212 
Delphi  Energy  and  Engine  et  al.,  577 
Dexter  Shoe  Co.,  12832 
Doehlpr-JarvSi.  33953 
Donna  Mariijs  Sewing  et  al..  12832 
Dresser-Ran^  :Co.,  17893 
E.I.  Du  Pont'  be  Nemours  &  Co.,  Inc.^  et  al., 

33953  M 

Eagle  Moulding,  29432 

Eagle-Picher  plasties  Division.  28412 

Eastman  Kof^  Co..  8213.  32898 

Estela  Tops.  1 32898 

Federal  Mogj  et  al..  12833 

Florence  Dye  &  Textile,  Inc.,  8213 

Fort  James  Corp.,  27748 

Fort  James  Corp.  et  al..  16574 

Fox  Point  Sportswear  et  al.,  32898 

Ftuit  of  the  limm,  3354 

G.H.  Bass  &|  to..  12834 

Garfield -Spclfiswear,  13880 

General  Eledt^c  Co..  25084.  32899 

General  Motors  Corp..  3355 

Georgia  Pacific  Pulp  &  Paper  Mill  et  al.,  24826 

Glenbrook  Nickel  Co.,  15441 

Goldtex,  IncL;  15441 

Goodyear  Tikt  and  Rubber  Works  Co.  et  al., 

33954  [I 

Haggar  Clot}i|ng  Co..  12834 
Hasbro  Maniifacturing  Services.  9263 
Hasbro  Manufacturing  Services  et  al.,  13880 
Healthtex,  laq.,  et  al.,  4288 
Henry  1.  SieMl  Co.,  Inc.,  28413 
Heriuge  HilU.  24826 
Honeywell/Micro  Switch,  HyCal  Sensing 
Producii  30776 

Decor  Group  et  al.,  28413 
^''atchmakers  Mission,  3355 
/ire.  Inc.,  3355 
■Ses,  Inc.,  9264 
JanSport,  lnc.i  et  al.,  25084 
Jetricks  Corp;  15441 
Johns-Manville  et  al.,  575 
Key  Tronic  Oorp.,  12834     '- 
Kimberly-ClL|k  Corp.,  15442 
Kleinerts  In(j.i  20655 
Koch  Refine^  Co.  et  al..  17893 
L.A.  Manuf3dturing,  Inc..  15442 
L.A.  Manufacturing.  Inc.,  et  al.,  8210 
Leedo  FumiWre,  Inc.,  et  al.,  29430 
Lenzing  Fib^ts  Corp..  621 1 
Uvi  Straussli  Co..  24826,  24827,  24828 
Lightalarms  E  lectronics  Corp.,  9264 
LTV  Steel  Gtirp.  et  al.,  29432 


Imperial  Hoa 
International ' 
International! 
Ithaca  Indust 


Maidenform 
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Woridwide,  Inc.,  24828 


Maine  Yankee  Atomic  Power  Co.  et  al..  12835 

Matsushita  Home  Appliance  Corp..  17894 

McDonnell  Douglas  Corp..  20655 

Medite  Corp.,  3353  * 

Michigan  Carton  Co..  28414 

Micro  Stamping  Corp.,  621 1 

MKE-Quantum  Components.  Recording  Heads 

Group.  12835 
Most  Manufacturing.  Inc.,  29433 
MPM  Automotive  Products  et  al.,  33955 
Munekata  America.  Inc..  30777 
National  Food  Products  Ltd..  621 1 
NETP.  Inc..  16576 
Newel  Co..  30777 

Newell  Co..  Acme  Frame,  25084,  29433 
NGK  Metals  Corp.,  30777 
Northrop  Grumman  et  al.,  26209 
Northside  Manufacturing  et  al.,  16576 
Ocean  Beauty  et  al.,  33957 
Oldham  Co..  6211 
Onan  Corp..  576 
Oxford  Industries,  Inc.,  9264 
Oxford  Industries,  Inc.,  et  al..  8213 
Pennacle  Micro.  Inc..  et  al..  25081 
Pikes  Peak  Greenhouses,  Inc.,  3355 
Pinnacle  Micro,  Inc..  30777 
Powers  Holdings.  Inc.,  26210 
Precision  Textile,  Inc.,  et  al.,  3355 
Premier  Auto  Glass  et  aL,  28414 
Prentiss  Manufacturing  Co.,  32899 
Pride  Companies.  L.P..  27750 
Proctor  &  Gamble  Manufacturing  Co..  30778 
Pro-Line  Cap  Co..  12835 
R.G.  Thomas  Corp..  577 
Red  Kap  Industries.  24829  * 

Reef  Gear  Manufacturing.  Inc..  9264 
Romla  Ventilator  Co..  8213 
Russell  Corp..  8214 
Sangamon.  Inc.,  27750 
Semitool  et  al..  25085 
Smartflex  Systems,  Inc.,  et  al.,  12835 
Smith  of  Galeton  Gloves  et  al.,  19755 
Snap-Tite,  Inc.,  3356.  8214.  19756 
Spencer's  Inc.  et  al..  19756 
Strauss  Underwear  Corp..  12836 
Stride  Rite  Corp.,  3356 
Stuffed  Shin,  Inc.,  24829 
Sunbeam  Corp.  et  al.,  27748 
Sweatt's  Prefade,  Inc.,  577 
Taylor  Togs.  Inc..  8214 
Texas  Instruments.  Inc.,  28415 
Tonkawa  Gas  Processing  et  al.,  19756 
Trans  World  Airlines,  3353 
Tree  Free  Fiber  L.L.C.  et  al.,  12837 
Trelleborg  YSH,  Inc.,  et  al.,  13878 
Tubed  Products,  Inc.,  12836 
Umbro  International  et  al..  17894 
Unifi.  Inc..  et  al..  4289 
United  Technologies  Automotive.  26210 
Universal-Rundle  Corp..  2621 1,  30778 
University  Technical  Services.  Inc..  3357 
UNOCAL.  17895 
Varon.  Inc..  621 1 
VF  Knitwear  etal..  8215 
VF  Knitwear,  Inc..  et  al..  8216 
Weyerhaeuser  Co..  19753 
Wiegand  Appliance.  32900 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2420. 

6212.  6774.  7183.  8216.  1 1454.  12504. 

13272.  13881,  14138,  14733,  17018. 

17019.  17215.  17216.  17460.  17461. 

17895.  23796.  26826.  27594.  27751, 

28001.28002.33955 
Alien  temporary  employment  labor  certification 
process: 
Agriculture  and  logging;  adverse  effect  wage 

rates  and  meal  charges.  82 1 8 


Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods;  changes.  1250S 
Unemployment  insurance  program  letters — 
Federal  unemployment  insurance  law 
interpreution.  6774.  18230.  19517 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Job  Training  Pannership  Act — 

Migrant  and  seasonal  farmworker  housing 

programs,  15889 
National  Apprenticeship  System;  Stale 
apprenticeship  agencies  participation. 
23798 
Reemployment  and  training  services 
allocation;  profiling  process  testing 
demonstration  projects,  23803 
Summer  youth  employment  and  training 
program,  public  employment  service 
activities,  etc.;  allotments  and 
preliminary  planning  estimates  ( 1 998 
CY).  12505 
Title  III  and  Title  IV  disability  program, 

15216 
Title  III  dislocated  workers  employment  and 
training  assistance  program;  State 
allotments.  16577 
Title  III  dislocated  worker  technology 
demonstration  program,  13273 
Postsecondary  education — 
School-to-work  opportunities  partnerships; 

Slate  and  local  systems,  26% 
School-to-work  systems;  employer 

participation,  27319 
School-to-work  systems;  intermediary  entities, 
34476 
Wagner-Peyser  Act;  basic  labor  exchange 
activities;  planning  allotments  for  States, 
20655 
Welfare-to-work  program,  18445 
Job  Training  Pannership  Act 
Job  Corps  Program;  selection  of  sites  for 

centers,  11812 
Standardized  program  information  reporting 

system;  comment  request,  20215 
Tai^eted  jobs  tax  credit  program — 
Lower  living  standard  income  level; 

economically  disadvantaged,  defmition. 
25086 
Meetings: 
Indian  and  Native  American  Employment  and 
Training  Council,  18458 
NAFTA  transitional  adjustment  assistance: 
American  Garment  et  al.,  16579 
Aquarius  Furniture  Manufacturing.  6213 
B.E.L.  Tronics  Ltd..  33957 
Babcock  &  Wilcox  et  al..  25092 
Badger  Paper  Mills.  Inc..  28412.  33957 
Bassett  Motion  Furniture  et  al..  19752 
Bazflex  USA.  6213 
Boeing  Co.,  32900 
Champion  Aviation  Products,  6208 
Charles  Navasky  &  Co..  Inc..  13882 
Coast  Converters  Inc..  19756 
Color-Clings,  Inc.,  et  al..  3351 
Conagra/Maple  Leaf  Milling.  Inc.  et  al..  12830 
Crescent  Creek  Logging,  25093 
Crown  Pacific  et  al.,  19756 
Crown  Pacific  Remanufacturing  et  al..  6209 
Dana  Corp.,  9265 

Delphi  Energy  and  Engine  et  al.,  577 
Dimetrics,  Inc..  9265 
Eastman  Kodak  Co.  et  al.,  3357 
Forsyth  Sales  Co.,  13882 
Fort  James  Corp.,  27748 
Fort  James  Corp.  et  ai..  16574 
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Hamilton  Sportswear.  Inc..  13882 

Hasbro  Manufacturing  Services,  9265 

Heriuge  Hills.  19757 

Intercraft.  25093 

International  Wire.  Inc.,  3359 

Kered  Clothing,  Inc.,  12837 

Kimberly-Clark  Corp.,  15442 

L.A.  Manufacturing,  Inc.,  et  al.,  8210 

Leedo  Furniture,  Inc.,  el  al.,  29430 

Levi  Strauss  &  Co.,  24829 

Maine  Yankee  Atomic  Power  Co.,  12836 

Medite  Corp.,  3353 

Newell  Co.,  19757 

Ocean  Beauty  et  al.,  33957 

Omak  Wood  Products  Inc.,  17897,  30778 

Onan  Corp.,  3359 

Oxford  Industries,  Inc.,  8219,  8220 

Pennacle  Micro,  Inc.,  et  al.,  25081 

Penske  Logistics,  Inc.,  33959       • 

Powers  Holdings,  Inc.,  25093 

Procter  &  Gamble,  4289 

Rae  Ann,  19757 

Rayovac  et  al..  32900 

Romla  Ventilator  Co.,  8220 

Sangamon,  Inc.,  27751 

Stride  Rite  Corp.,  3359 

Sunbeam  Corp.  et  al.,  27748 

Thunderbird  Moulding  Co.,  9265 

Trans  World  Airlines,  3353 

Tree  Free  Fiber  L.L.C.  et  al.,  12837 

Trelleborg  YSH,  Inc.,  et  al.,  13878 

Tultex  Corp.  et  al..  8220 

Umbro  International  et  al.,  17897 

University  Technical  Services,  Inc.,  3360 

Weyerhaeuser  Co.,  19753 
Unemployment  compensation: 

Ex-servicemembers;  remuneration  schedules. 
3767 
United  States  Employment  Service;  labor 
exchange  performance  measures,  32564 

Employment  Standards 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9578, 
16581,  18231,25094 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions,  113,  1509,  2697,  3589,  4673,  6213, 
7830,8690,  10045,  11310,  12507,  13692, 
14970,  16583,  17897,  19274,  20427,  24194, 
25524,  27104,  27752,  29433.  30779,  32248, 
33709,  34930  - 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy 

Department 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 

RULES 

Acquisition  regulations: 
Certification  of  cost  submissions  and  assessment 

of  penalties  on  unallowable  costs,  etc., 

5272 
Contractor  personnel;  limitation  on  allowable 

compensation,  25779 


Rigts  in  technical  data  regulations;  revisions, 
10499 
Alaska  Natural  Gas  Transportation  System, 
Federal  Inspector  Office;  CFR  chapter 
removed,  13485 
Conflict  of  interests,  30109 
Federal  property  management  regulations: 
DOE  property  management  regulations; 
reissuance,  1%14 
Grants  and  cooperative  agreements  to  State  and 
local  governments,  universities,  hospitals,  and 
other  non-profit  organizations;  technical 
amendment,  29941 

PROPOSED  RULES 

Acquisition  regulations: 
Management  and  operating  contracts  and  other 

designated  contracts,  1 7800 
Whistleblower  actions;  processing  costs; 
clarification,  386 
Contractor  employee  protection  program;  criteria 

and  procedures,  374 
Occupational  radiation  protection: 
Primary  standards  amendments 
Reporting  and  recordkeeping  requiremeiits, 
28495 
Sales  regulation: 

Strategic  Petroleum  Reserve  petroleum;  price 
competitive  sale;  standard  sales  provisions, 
17260 
Semi-aimual  agenda,  21^10 

NOTICES 

Active  uranium  and  thorium  processing  sites; 
reimbursement  for  costs  of  remedial  action, 
5791 
Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
28378 
Atomic  energy  agreements;  subsequent 

arrangements.  1837.  2372,  3884.  3885,  6733. 
13240,  15390,30483,31584 
Commercial  environmental  cleanup,  products  and 
services  directory  database;  availability,  2972 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Management  Advisory  Board, 

3724 
Environmental  Management  Site-Specific 

Advisory  Board,  27717 
Nuclear  Energy  Research  Advisory  Committee, 

16253 
Secretary  of  Energy  Advisory  Board,  14432 
Comprehensive  national  energy  strategy;  hearings, 

2371,8170 
Defense  Nuclear  Facilities  Safety  Board 
recommendations: 
DOE  complex;  continuation  of  criticality  safety 
at  defense  nuclear  facilities; 
implementation  plan.  61 
Disposal  of  low-level  and  mixed  low-level 
radioactive  waste  at  commercial  facilities; 
policy  analysis,  133%,  19478 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Burke-Divide  Electric  Cooperative,  Inc..  17162 
California  Power  Exchange  Corp.,  18186 
Citizens  Power  Sales.  15390 
Enova  Energy,  Inc.,  et  al.,  1 1425 
H.Q.  Energy  Services  (U.S.)  Inc.  et  al.,  30213 
Rock-Tenn  Co.,  Mill  Division,  Inc.,  34153 
San  Diego  Gas  &  Electric.  34153 
San  Diego  Gas  &  Electric  Co.  et  al..  12789 
USGen  Power  Services  et  al..  474 
Virginia  Electric  &  Power  Co..  23278 
Environmental  statements;  availability,  etc.: 
Los  Alamos  National  Laboratory,  NM; 
continued  operation,  27271 


Paducah,  KY,  Portsmouth,  OH,  and  Oak  Ridge, 

TN— 
Depleted  uranium  hexafluoride;  long-term 
management  and  use;  alternative 
strategies,  7771 
S3G  and  DIG  prototype  reactor  plants,  NY: 

disposal.  4235 
Savannah  River  Site.  SC — 

River  water  system  shutdown.  4236 
South  Table  Mountain  Site.  CO;  pipeline  right- 
of-way  easeinent.  9507 
Waste  Isolation  Pilot  Plant.  Carlsbad.  NM; 

transuranic  (TRU)  radioactive  waste 

disposal.  3624 
Waste  management  program;  transuranic  (TRU) 

radioactive  waste  treatment  and  storage, 

3629 
Environmental  statements;  notice  of  intent: 
Los  Alamos  National  Laboratory.  NM; 

conveyance  and  transfer  of  certain  land 

tracts.  25022 
Tritium  production  using  one  or  more 

commercial  light  water  reactors.  3097 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Bayou  Choctaw  pipeline  extension  to  Placid  Oil 

Refinery,  LA,  27931 
Kotzebue  Wind  Farm  Project,  AK.  7773 
Savannah  River  Site.  SC — 
A-OI  outfall  coastnicted  wetlands  project, 

10367 
Wetland  mitigation  bank  program,  18391 
Uranium  Mill  Tailings  Remedial  Action 

(UMTRA)Site,NM,  34153 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Advanced  drilling  systems  research,  3316 
Clean  cities  program,  18894 
Comprehensive  Test  Ban  Treaty  research  and 

development  program,  27718 
Electric  and  magnetic  field  effects  research  and 

public  information  dissemination  program, 

9780 
Empowerment  zones  and  enterprise 

communities;  building  a  sustainable  future 

program,  29721 
Epidemiology  and  other  health  studies  financial 

assistance  program,  210 
Graduate  automotive  technology  education 

program;  automotive  technology  excellence 

centers  development,  26586,  28499 
High-level  radioactive  waste  and  spent  nuclear 

itjel  disposal;  safe  routine  transportation 

and  emergency  response  training,  23753, 

25025 
Inventions  and  iimovation  program,  18392 
Laser-based  ultrasonic  technologies  for  in- 
process  manufacturing  applications  in  U.S. 

steel  industry;  research  and  development. 

24535 
National  industrial  competitiveness  through 

energy,  environment,  and  economics 

(NICE3)  program.  32194 
Native  American,  African  American,  Hispanic 

American,  Asian-Pacific  American, 

women,  and  disabled  students  special 

emphasis  programs,  24776 
Solar  water  heating  systems;  development  of 

niche  markets,  17160 
University  reactor  Instrumentation  program, 

17161 
Inactive  uranium  mill  tailings  sites;  designations 
revoked: 
North  Dakota.  13039 
Meetings: 
Environmental  Management  Advisory  Board, 

62,  27719 
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Environinent4i  Management  Site-Specific 
Advisory  Board — 
FcnialdSitCi9781.  19719 
Hanford  Si|«.  4628.  13398.  23279 
Idaho  National  Engineering  and 

Environmental  Laboratory.  1838.  10007. 
17161,  19720.  34154 
Kirtland  Area  Office  (Sandia).  1838.  5933. 

978 1 .  114689.  20388.  28998.  34857 
Los  AiamG|s|  National  Laboratory,  2673.  9782. 

178251126587,31203 
Monticello  Site.  1960.  10007.  27063.  34857 
Nevada  TeSI  Site.  2222.  6736.  921 8.  1 1 228. 

1469a  17826.  27062.  31455 
Oak  Ridge  Reservation.  4627.  8171.  13041. 

17826,  27062.  31971 
Paducah  Gaseous  Diffusion  Plant.  KY.  4627. 

1 1654;  14689.  20387.  30214.  34858 
Pantex  Plaht,  TX.  2222.  6920.  18186 
Rocky  na«s,  4626.  10209.  13040.  18895. 

28999.33057 
Savannah  |({ver  Site.  1959,  1 1228.  23278 
Hydrogen  Tetjuiical  Advisory  Panel.  4243 
International  Energy  Agency  Industry  Advisory 

Board.  iS463 
National  Coal  Council.  19245 
National  Electric  and  Magnetic  Fields  Advisory 

Committee,  19246 
Secretary  of  Qtergy  Advisory  Board.  2673. 
4244.  6736.  9218.  9508.  1 1879.  13041. 
1 7826.  ii280.  25845.  27933.  341 55 
Multi-AgetKy  I^fdiation  Survey  and  Site 

Investigati<>fa  Manual;  availability.  6915 
Natural  gas  expcirtation  and  importation: 
Androscoggin  Energy  LLC.  7406 
Enron  Capital  |&  Jtddt  Resources  Corp..  19721, 

27271    '  ' 
H.Q.  Energy  Services  (U.S.)  Inc..  et  al..  34637 
Husky  Gas  Marketing  Inc..  19246 
Kimball  Energy  Corp.  et  al.,  24536 
New  England  Power  Co.  et  al..  8960 
PG&E  Energy  Trading  Co.  et  al..  13844 
Tenaska  Gas  Co.  et  al..  29191 
Tenaska  Washington  Partners.  L.P..  7406 
TPC  Corp.  et  Id..  3099 
TransCanada  Gas  Services  Inc..  ^9191 
Vermont  Gas  Systems.  Inc.,  8961 
Organization,  fiioctions,  and  authority  delegations: 
Natural  Gas  and  Petroleum  Import  and  Export 
Activities  Office;  relocation.  6163 
Powerplant  and  industrial  fiiel  use;  new  electric 
povyerplant  coal  capability: 
Self-certification  filings — 
Androscoegin  Energy  L.L.C..  34638 
Borger  Eri^gy  Associates.  L.P..  24537 
Millenniuihj  FV^wer  Partners.  L.P..  et  al.. 
16771 
Presidential  permit  applications: 

Imperial  Irrigation  District,  16486 
Price-Andersoa  Act;  report  to  Congress;  comment 

request.  74()7 
Public  Utility  I^^gulatory  Policies  Act 
Electric  and  g^s  utilities  covered  in  1998;  list. 

*^^       11 
Small  Business!  Regulatory  Enforcement  Fairness 

Act;  impleiAentation: 

Small  entity  compliance  guidance  and  civil 

penalty  reduction  and  waiver,  policy 

sutemeat.  27934 

Spent  nuclear  fuel  and/or  high-level  radioactive 

waste:       i  | 

Safe  transportation  to  Federal  storage  or 

disposal  facilities;  proixisals  request.  6920 

Trespassing  onjlpepartment  property: 

Nevada  Ope^ions  Office.  Las  Vegas.  NV;  . 

notice  designating  off-limits  area; 

revocation,  10210 


Applications,  hearings,  determinations,  etc.: 
Power  Company  of  America.  L.P..  4234 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Consimier  products;  energy  conservation  program: 
Clothes  washers,  dryers,  and  dishwashers — 
Test  procedures  and  reporting  requirements; 
correction,  16669 
Furnaces  and  boilers;  test  procedures.  9390 
Plumbing  products  and  residential  appliances — 
Test  procedures  and  certification  and 
enforcement  requirements,  13308 
Water  heaters;  test  procedures.  25996 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Central  air  conditioners;  energy  efficiency 

standards;  workshop,  29357 
Clothes  washers;  energy  efficiency  standards; 

workshop,  10571 
Commercial  water  heaters,  boilers,  fiimaces.  air 

conditioners,  and  heat  pumps;  test 

procedures,  labeling,  standards  compliance. 

etc.;  workshop.  16707 
Electric  distribution  transformers;  test 

procedures;  workshop.  3053 
Fluorescent  lamp  ballast  program;  manufacturer 

impacts  analysis  methodology;  workshop. 

16706 
Gas  cooktops.  gas  ovens,  and  electric  non-self- 

.cleaning  ovens;  energy  conservation 

standards.  9975.  16446 
Water  heating  standards;  design  options.  2186 
Energy  conservation: 
Alternative  fueled  vehicle  acquisition 

requirements  for  private  and  local 

govemment  fleets.  19372 
Commercial  and  industrial  equipment,  energy 

efficiency  program — 
Electric  motors;  test  procedures,  labeling,  and 
certification  requirements.  34758 

NOTICES 

Discretionary  financial  assistance  applications; 
objective  merit  review  procedures.  27569 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  industrial  competitiveness  through 
energy,  environment,  and  economics 
program.  14690 
Partnership  for  new  generation  of  vehicles; 
automotive  fuel  cells,  direct  injection 
engines,  and  fiiels;  research  and 
development.  26587 
State  energy  program  special  projects.  28378 
Meetings: 
Appliance  Energy  Efficiency  Standards 

Advisory  Committee,  18393 
State  Energy  Advisory  Board.  16253 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  I960. 

1 1659.  16254.  20388.  27272.  33638,  35582 
Submission  for  0MB  review;  comment  request. 
5792.  12458.  34858 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Statistics,  16255 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability. 


etc.: 


Biological  research  program,  7773 
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Cellular  biology  research  program.  777S 
Energy  biosciences  program.  1839 
Envirotunental  management  science  program. 

211 
Genome  instrumentation  research  program, 

19479 
Global  climate  change  integrated  assessment 

research  program.  14432 
Magnetic  fusion  energy  diagnostic  systems 

research  projects.  27571.  31584 
National  spherical  torus  expcrintent  research 

program,  5367 
Naniral  and  accelerated  bioremediabon  research 

program.  14435 
Meetings: 
Basic  Energy  Sciences  Advisory  Committee. 

5793 
Biological  and  Environmental  Research 

Advisory  Committee,  17827 
Fusion  Energy  Sciences  Advisory  Committee. 

1839,  16771 
High  Energy  Physics  Advisory  Panel,  1962, 

16772 

Engineers  Corps 

RULES 

Navigation  regulations: 
Red  River  Waterway,  LA,  et  al.,  24427 

NOTICES 

Environmental  statements;  availability,  etc.: 
Arthur  Kill-HowlaiKl  Hook  Marine  Terminal 

Navigation  Channels,  NY  and  NJ;  limited 

reevaluation  study  for  deepening  project, 

3311,4347 
Beaufort  Sea  Oil  and  Gas  Development/ 

Northstar  Project,  AK,  28375 
Bluestone  Dam  Safety  Assurance  Project.  WV. 

11874 
Central  Valley.  CA;  Hamilton  City  pumping 

plant  fish  screen  improvement  project, 

4471 
Ma'alaea  Harbor,  HI;  navigation  improvement 

project.  28997 
Ocean  City,  MD,  and  vicinity  water  resources 

feasibility  smdy,  1 1876 
San  Diego  County,  CA;  Santa  Margarita  River 

flood  control  project  and  Basilone  R^ad 

bridge  replacement,  19245 
San  Diego  Harbor,  CA;  navigation  improvement 

study,  11875 
San  Gabriel  Canyon,  CA;  sediment  management 

plan.  3884 
Sctanton.  PA;  Plot  and  Green  Ridge  Local 

Flood  Protection  Projects.  1 1874 
Environmental  statements;  notice  of  intent: 
Aliso  Creek  Watershed.  CA;  feasibility  smdy, 

13237 
Atlantic  Coast  of  Long  Island.  NY — 
Storm  damage  protection  (Reach  1  -Fire  Island 
Inlet  to  Moriches  Inlet),  3312 
Fenwick  Island.  DE;  storm  damage  reduction 

and  beach  erosion  control  project.  8168 
Hamilton  Army  Airfield,  CA;  wetland 

restoration  project,  13238 
Lake  Pontchaitrain,  LA;  hurricane  protection 

feasibility  study.  34151 
La  Paz  and  Mohave  Counties.  AZ;  Alamo  Lake 

feasibility  smdy,  20387 
Lee  and  Collier  Counties.  PL;  regulatory 

process  improvemeitt.  1834 
Lower  Trucfcce  River.  NV;  Marble  Bluff  fish 

passageway  enhancement  project.  1 5 1 83 
Marin  County.  CA;  Bolinas  Lagoon  ecosystem 

restoration  project,  17392 
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New  York  and  New  Jersey  Harbor  navigation 

study,  14074 
New  York  and  New  Jersey,  Port  of;  dredged 

material  management  plan,  9213 
Osceola  County,  FL:  Alligator  Lake  Chain  and 
Lake  Gentry  habitat  enhancement  project. 
11877 
Raritan  Bay-Sandy  Hook  Bay.  NJ.  30481 
Rio  de  Flag  Area.  Flagstaff,  AZ;  feasibility 

study.  5790 
San  Juan  Creek  Watershed,  CA;  feasibility 

study,  13238 
Seattle  Harbor,  WA;  East  Waterway  channel 

deepening  project,  9213 
Truckee  Meadows,  NV;  general  reevaluation 

report,  30481 
Whitney  Point  Lake,  NY;  Susquehanna  River 
-^  Basin  water  management  feasibility  study, 
8169 
Wolf  River  Basin,  TN  and  MS;  feasibility 
smdy,  13239 
Meetings: 
Coastal  Engineering  Research  Board,  10208, 

17995 
Inland  Waterways  Users  Board,  34153 
Port  of  New  York  and  New  Jersey;  Federal 
participation  in  navigation  improvements 
feasibility  study;  comment  request,  3723 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Sl  Louis  Downtown  Site,  MO;  radiological 
contamination  cleanup;  feasibility  smdy 
and  proposed  plan,  19476 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Administrative  amendments.  1 0548 
Confidential  business  information;  collection, 

use,  access,  treatment,  and  disclosure; 

certification  requiremenis  removed; 

correction.  418 
Future  contracting  limitation;  policy  support  of 

response  action  work;  ineligibility; 

correction.  691 
Information  exchange,  past  performance, 

advisory  and  assistance  services,  etc.; 

outdated  coverage  removed;  correction,  690 
Information  Resources  Management  poUcies; 

electronic  access;  correction.  6676 
Profit  or  fee  calculations;  correction,  6675 
Air  pollutants,  hazardous;  national  emission 
standards: 
Aerospace  manufacturing  and  rework  facilities, 

15006 
Correction,  17930 
Gasoline  distribution  facilities;  bulk  gasoline 

terminals  and  pipeline  breakout  stations; 

limited  exclusion,  2630 
Halogenated  solvent  cleaning;  temporary  stay. 

24749 
Perchloroethylene  emissions  from  dry  cleaning 

facilities 
California.  26463 
Petroleum  refineries,  31358 
Petroleum  refineries,  new  and  existing,  1 3533 

Withdrawn,  27212 
Polymer  and  resin  production  facilities  (Group 

IV).  9944,  15312 
Synthetic  organic  chemical  manufacturing 

industry,  26078 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Hydrogen-fueled  flares,  24436 
Metals  emissions  determination;  correction, 

6493.  7199 


Municipal  solid  waste  landfills,  32743 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Heavy-duty  engines  and  light-duty  vehicles  and 
trucks;  test  procedures;  and  gaseous  fiieled 
vehicles  and  engines;  emission  standard 
provisions,  23501,  24446 
Inspection/maintenance  program  requirements; 

on-board  diagnostic  checks,  24429 
Light-duty  vehicles  and  trucks — 

On-board  diagnostics  requirements,  7718 
Low  emission  vehicle  program;  light-duty 
vehicles;  voluntary  standards;  correction, 
20447 
Motorcycles  (1998  and  later  model  years);  3- 
wheeled  vehicles  weighing  up  to  1 749 
pounds  included  in  regulatory  definition, 
11847 
National  low  emission  vehicle  program; 

voluntary  standards;  State  commitments, 
926 
Finding  of  program  in  effect,  1 1 374 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certification 
Post-rebuild  emission  levels;  1998  update, 
14626 
Air  programs: 
Ambient  air  quality  standards,  national — 

Paniculate  matter,  6032,  7710 
Clean  Air  Act — 
Accidental  release  prevention;  regulated 
substances  and  thresholds  list; 
amendments,  640 
Fuels  and  fuel  additives — 
California  gasoline  refiners,  importers,  and 
oxygenate  blenders;  enforcement 
exemptions,  348 1 8 
Colorado;  gasoline  Reid  Vapor  Pressure 
volatility  standard  for  1998,  1999.  and 
2000;  approval  of  petition  to  relax. 
-     31627 
Reformulated  gasoline  program;  alternative 
analytical  test  methods  use;  correction, 
24117 
Locomotives  and  locomotive  engines — 

Emission  standards,  18978 
Ozone  areas  attaining  1  -hour  standard; 

identification  of  areas  where  standard  will 
cease  to  apply,  2726,  31014 
Withdrawn,  12652 
Pulp,  paper,  and  paperboard  industries;  effiuent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards.  18504 
Stratospheric  ozone  protection — 
Essential  use  allowances;  1998  allocation, 

4360 
Halon  blends  manufacture,  intentional  release 
of  halon.  technician  training  and  disposal 
of  halon  and  halon-containing 
equipment,  11084 
Methyl  bromide,  26983 
Methyl  bromide  emissions;  control  through 

use  of  tarps.  6008 
Ozone-depleting  substances;  substitutes  list, 

9151,28251 
Refrigerant  reclamation  organization; 
certification  revocation,  1927 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Arkansas,  1 1606 

Georgia,  27494  * 

Iowa.  20102 
Kansas,  13531 
Missouri,  20320 


Nebraska,  20100 
New  Mexico  et  al.,  6664 
Oregon,  24843,  34816 
Pennsylvania,  17683,  33250 
Utah,  2154 
Wyoming,  29644 
Air  programs;  State  authority  delegations: 
Iowa,  et  al.,  1746 
Nevada.  27854,  28906 
New  Mexico,  5891 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Federal  regulatory  reform,  6483,  9149 
Motor  vehicle  inspection  maintenance 

program;  tailpipe  inspections,  1362 
Vehicle  inspection  and  maintenance  program 
requirements;  motorist  compliance 
enforcement  mechanisms  for  pre-existing 
programs;  correction.  6645 
Volatile  organic  compounds  definition; 
methyl  acetate  exclusion,  17331 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  674 
Alaska,  1 1839 
Arizona.  6487.  6489.  6653.  9423,  15303,  24434, 

26720,  28898 
Arkansas,  17680,  32980 
California,  6073,  8126,  11831,  13529.  15094. 

15305,  l%59,  19661,33854 
Colorado,  14357,  15294 
Connecticut.  6484.  20315 
Connecticut  et  al.,  26 
Delaware.  16433,24114 
District  of  Columbia,  29955 
Florida.  28905 
Georgia.  23387,  34300 
Illinois.  3650,  8855,  11836.  11842.  13784. 

27489 
Indiana.  2146,  29957.  35141 
Iowa,  5268,  13343,  34600 
Kentucky,  1927 
Louisiana,  4396.  7289,  1 1372.  241 15.  25773. 

35536 
Maryland,  26462 

Michigan,  6650,  8573,  27492.  34298 
Minnesota,  6647,  16435,  24435 
Missouri,  3037,  6645,  6648.  19823,  20318 
New  Hampshire,  11600,  26455 
New  York.  23665 
Ohio.  1060.  1369.  4188.  6646,  6649,  13787. 

15091.35535 
Ohio  et  al.,  6664.  14623 
Oregon.  15293.  24935,  26460 
Pennsylvania.  415.  2147,  11370.  13789,  23668. 

25167,31116,32126,35145 
Sulfiir  dioxide  emissions  from  stationary 
sources;  determination  by  continuous 
monitors;  CFR  correction,  25415 
Tennessee,  3 1 1 20 

Texas,  6491,  6651,  6659.  7071.  1 1833,  31 121 
Utah,  414,  18122 
Vermont,  19825,  23501 
Virginia,  11840,  13795 
Washington,  5269,  6648.  19658.  34602 
Wisconsin,  5460,  24748 
Air  quality  plaiming  purposes;  designation  of 
areas- 
Alaska,  32128 
Arizona,  7290 
California,  15305 
Illinois.  11842 
Iowa.  13343 
New  Jersey,  24445 
Ohio  et  al..  6664,  14623 
Texas,  8128,  24445 
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Washington,  1(007 
Wisconsin.  24748 
Antarctica;  environmental  impact  assessment  of 

nongovemiticntal  activities,  18323 
Clean  Air  Act: 
Acid  rain  program — 
Auction  ofmrors;  minimum  prices  set  in 

increments  of  $0.0,  5734 
Nittogen  oxides  emission  reduction  program, 

24116 
Sulfur  dioxi4e  opt-ins;  revisions,  18837 
Carbon  monoxide;  nonattainment  areas — 

Faiibanks,  AK,  994S 
Gean  fuel  fleiet  program;  Stale  implementation 

plans,  2qi|03 
Enhanced  monitoring  program  compliance 
assurance  monitoring;  credible  evidence 
revision;  Correction,  414 
Federal  air  toxics  program  delegation 
approval|-f— 
Wisconsin,  241 16 
Indian  Tribes;  tur  quality  planning  and 

management,  72S4 
State  operating  permits  programs — 
Massachusetts,  6494 
Virginia,  l))46 
Drinking  water  > 
Marine  sanitation  device  standard — 
Drinlcing  Waier  intake  no  discharge  zones; 
application  requirements,  1318 
National  primary  drinking  water  regulations — 
Point  of  use  devices;  prohibition  removed, 

31932 
Safe  Drinkiqg  Water  Act;  State  primacy 
requirements,  23362 
Emergency  response  plans: 
Hazardous  substance  releases;  reimbursement  to 
local  governments,  8284 
Hazardous  waste: 
Identification  apd  listing — 
Organobroitiine  production  wastes,  24S96, 

35147 
Recycled  used  oil  management  standards, 
24963 
Land  disposal  restrictions — 
Metal  wastes  and  mineral  processing  wastes 
treatment  standards,  etc.  (Phase  IV). 
28556,  31266 
Municipal  solid  waste  landfill  facilities; 

corporate  owners  and  operators;  financial 
assurance  mechanisms,  17706 
Project  XL  program;  site-specific  projects — 
OSi  Specialties,  Inc.  plant,  Sistenville,  WV, 
11124,19837 
State  undergTQtnd  storage  lank  program 
approvals-^ 
District  of  Cblumbia,  24453 
Puerto  Rico,  4589,  4591 
West  Virginia,  6667 
Hazardous  waste  program  authorizations: 
Alabama,  6666 
Arizona.  244S3 
Florida.  2167:  2896 
Missouri.  683  I 
New  Mexico.|^221 
Oklahoma.  23673 
Tennessee,  4S87 
Pesticide  programs: 
Labeling  requirements;  respirator  compliance 

policy  sttlement.  25168 
Risk/benefit  information;  reporting 

requirements;  correction,  33580 
Termite  insecticide  bait  stations;  chikl-resistant 
packaging  requirements;  exemption  from 
adult  portion  of  testing  specifications,  8577 
Total  release  fOgger  pesticides;  flammability 
labeling  i4quirements,  9078 


Pesticides;  emergency  exemptions,  etc.: 

Imidacloprid,  15761 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
1 , 1  -Bis(p-chiorophcnyl)-2.2.2-trichloroethanol. 

etc.,  34825 
2-propene-l -sulfonic  acid,  etc.,  24936 
Acephate,  13541 

Azoxystrobin,  24451,  26082,  30636 
Bacillus  thuringiensis,  17687,  28258 
Benoxacor,  7299 
Bensulfiiron  methyl,  9430 
Bentazon,  25775 

Bifenthrin,  1377,  2156,  6495,  15763 
Bromide  ion  and  residual  bromine,  etc.; 

recodification,  34318 
Bromoxynil,  26473 
Buprofezin,  33583 
Canola  oil.  18326 
Caiboxin.  4585 
Oethodim.  17101 
Qomazone.  13129 
Qopyralid.  23392,  31640 
Cyclanilide,  24452 
Cymoxanil,  24941 
Cyprodinil,  17699 
Dicloran,  156 
Diflubenzuron,  26481 
Dimethomorph,  8134,  32138 
Diuron,  elc.,  2163 
Esfenvalerate,  23394 
Fenbuconazole,  31633 
Fenoxaprop-ethyl.  1369,  19829 
Fludioxonil.  13128,  34304 
Food  packaging  impregnated  with  insect 

repellent;  jurisdiction  transferred  to  FDA. 

10718 
Gamma  aminobutyric  acid.  676 
Glutamic  acid.  679 
Glyphosate,  31631 
Hexythiazox,  17099 
Hydramethylnoo,  10537 
Hydrogen  peroxide,  24955,  34303 
Hydroxyethylidine  diphosphcoic  acid,  28253 
Imidacloprid.  14363,  244S0,  26097 
Kaolin.  9427 

Lambda-cyhalothrin.  7291 
Myclobutanil.  10543.  24450.  26089 
Myrothecium  venucarria;  correction,  7720 
N-(4-fluorophenyl)-N-(  I  -methyleihyl)-2-[[5- 

(trifluoromeihyl)-13.4-thiadiazo  1-2- 

yl]oxy]acelamide,  17692.  26472 
Norflurazon.  9425 
Oxyfluorfen.  5737 
Pendimethalin.  10545 
Peroxyacetic  acid.  24949.  34302 
Phospholipid.  32131 
Polyvinyl  chloride.  31642 
Prometryn.  17690 
Propamocaib  hydrochloride.  32134 
Propiconazole,  16437.  19408.  24119 
Pyriproxyfen.  26466 
Quizalofop-p  ethyl  ester.  32753 
Rimsulfiiron.  16690 
Safener  HOE-.  07892.  24939 
Sodium  bicarbonate,  etc.;  correction.  417 
Spinosad.  18329 
Sulfentrazone.  241 18 
Tebufenozide.  13126.  23390.  26986.  32136, 

34310 
Terbacil.  5735 
Thiabendazole,  943S 
Thiodicarb,  1379,  6665 
Titanium  dioxide,  14360 
Tolerance  processing  fees  increase,  28909 
Vinclozolin,  7306 
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Zinc  phosphide;  correction,  416 
Radiation  protection  program: 
Spent  nuclear  fuel,  high-level  and  iransuranic 
radioactive  waste  management  and 
disposal;  waste  isolation  pilot  program 
compliance — 
Certification  decision,  27354 
Reporting  and  recordkeeping  requirements,  1059, 

7709.  26719.  33250 
Solid  wastes: 
Beverage  containers  and  resource  recovery 
facilities;  management  guidelines — 
Federal  regulatory  reform;  CFR  parts 
removed;  clarification,  683,  5739 
Hazardous  waste  combustors,  etc.;  maximum 
achievable  conUt>l  technologies 
performance  standards,  33782 
SuperfiuKl  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  4397,  9948, 
1 1332,  1 1375,  19192,  20322,  25169, 
27855,  32760,  33855,  34132,  34320 
Radionuclide  releases;  administrative  reporting 

exemptions,  13460 
Toxic  chemical  release  reporting;  community 
right-to- know — 
Hydrochloric  acid,  6668 
List  deletions.  19838 
Toxic  substances: 

Healdi  and  safety  data  reporting  rule — 
List  additions;  correction,  684 
Unpublished  health  and  safety  studies; 
reporting  requirements.  15765 
Lead;  hazard  education  requirements  before 

target  housing  renovation.  29908 
Polychlorinaled  Biphenyls  (PCBs)— 

Disposal,  35384 
Significant  new  uses — 
Aliphatic  ester,  correction,  686 
Aliphatic  polyisocyanates,  etc.,  24120 
Alkenoic  acid,  trisubstituied-benzyl- 
disubstituied-phenyl  ester,  etc.: 
revocation;  correction,  685 
Benzidine-based  chemical  substances; 

coirectiaa,  673 
Butanamide,  etc.,  5740 
Cyclohexanecarbooilrile,  I  J3-trimeihyl-5- 

oxo.  6668 
Ediane.  1.1.1.2.2-pentafluoro-.  11606 
Ethane,  1,1.1  trifluoro-.  6496 
Methyienebistrisubstituted  aniline,  etc.; 

withdrawn,  9442 
Organotin  lithium  compound,  9449 
Poly  (oxy-l,2-ethanediyl),  alpha  substihiled- 
omega-hydroxy-,  CI 6- 20  alkyl  ethers, 
etc.;  correction,  3394,  9441 
Sinortiizobium  meliloti  strain  RMBPC-2 

microorganism,  29646 
Substituted  (rfienol,  23678 
Water  pollution  control: 
Great  Lakes  System;  water  quality  guidance — 
Bioaccumulative  chemicals  of  concern; 

mixing  zones  elimination  and  phase-out, 
etc.,  20107 
Ocean  dumping;  site  designations — 

San  Francisco.  CA;  cofrectioo,  682 
Water  quality  standanls — 
Alaska;  arsenic  human  health  criteria; 
'withdrawn.  10140 
Water  programs: 
Pulp,  paper,  and  paperboaid  industries:  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards,  18504 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 
Aerospace  manufacoiring  and  rework  facilities, 
15034 


If 
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Halogenated  solvent  cicaning:  temporary  stay 

extension,  24765 
Oil  and  natural  gas  production  and  natural  gas 

transmission  and  storage,  6288 
Perchloroethylene  emissions  from  dry  cleaning 
facilities 
California,  26S64 
Petroleum  refmeries,  3 1 398 
Petroleum  refmeries,  new  and  existing,  1 3587 
Polymer  and  resin  production  facilities  (Group 

IV),  15345 
Portland  cement  manufacturing  industry,  14182, 

27247 
Primary  copper  smelters,  19582,  29963 
Primary  lead  smelters,  19200 
Pulp  and  paper  production;  standards  for 
chemical  recovery  combustion  sources  at 
kraft,  soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills,  18754 
Wood  furniture  manufacturing  operations, 
34336 
Air  pollution;  standards  of  performance  for  new 

stationary  sources: 
'  Hydrogen-fueled  flares,  24515 
Municipal  solid  waste  landfills,  32783 
Test  methods  and  performance  specifications; 
editorial  changes  and  technical  corrections, 
2194 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Light-duty  vehicles  and  trucks — 
On-board  diagnostics  requirements;  document 

availability,  8386 
Tier  2  study  and  gasoline  sulfur  issues  staff 
paper  availability,  23255 
New  nonroad  compression-ignition  engines  at 
or  above  37  kilowatts — 
Propulsion  and  auxiliary  marine  engines, 
28309 
New  nooroad  spark- ignition  engines  at  or  below 
19  kilowatts;  phase  2  emission  standards, 
3950 
Air  programs: 
Accidental  release  prevention — 

Risk  management  programs,  19216 
Ambient  air  quality  standards,  national — 
Particulate  matter  criteria  review;  call  for 
information,  18854 
Fuels  and  fuel  additives — 
Colorado;  gasoline  Reid  Vapor  Pressure 
volatihty  standard  for  1998,  1999,  and 
2000;  approval  of  petition  to  relax, 
31682 
Diesel  fuel  sulfur  requirement;  Alaska 
exemption  petition,  23241,  30498 
Outer  Continental  Shelf  regulations — 
California;  consistency  update,  2642 
Ozone  areas  attaining  1-hour  standard; 

identification  of  areas  where  standard  will 
cease  to  apply,  2804 
Pesticide  products;  State  registration — 
Large  municipal  waste  combustors  located  in 
States  where  State  plans  have  not  been 
approved;  emission  guidelines; 
implementation,  3509,  5834 
Stratospheric  ozone  protection — 

Methyl  bromide  emissions;  control  through 

use  of  tarps,  5906 
Ozone-depleting  substances;  substitutes  list, 

5491 
Refrigerant  recycling;  substitute  refrigerants, 
32044 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Ari(ansas.  1 1643 
Georgia,  27542 


Iowa,  20159 
Kansas.  1 3589 
Missouri.  20360 
Nebraska.  20158 
Oregon,  34840 
Pennsylvania,  17793 
Utah,  2195 
Wyoming,  29687 
Air  programs;  State  authority  delegations: 

Nevada,  28960 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  714 
Alaska.  11864 

Arizona.  3687.  5834.  6505.  15920 
Arkansas.  17793 
aiifomia.  6143.  11862.  13587.  15116.  15344. 

23707.  28958.  33312 
Connecticut.  6504.  20359 
Connecticut  et  al.,  2405& 
Delaware.  1804,  16751 
District  of  Columbia.  15118 
Rorida.  28960 
Georgia.  23414,  34336 
Illinois,  3693.  8894.  11864.  11865.  13810. 

27541 
Indiana,  456.  2194.  35167 
Iowa.  5339.  13385.  34618 
Kenmcky.  1935 
Louisiana,  11386.  25796 
Maryland,  26564 
Massachusetts,  8156 
Michigan,  5489.  6690.  27541 
Minnesota,  16465 
Missouri,  13154.  19876,  25191 
New  Hampshire.  1 1643,  26561 
New  Jersey,  26562 
New  Yoric.  23707.  27897 
Ohio,  1091,  4205,  13810,  15116.  27895.  33314 
Ohio  et  al.,  14673 
Oregon,  15344,  26562 
Ozone  Transport  Assessment  Group  Region. 

1935,  4206.  17349.  25902' 
Pennsylvania.  11386.  311%.  32172.  32173. 

35167 
Tennessee.  311% 

Texas.  6504.  6691.  1 1387,  1 1863.  31 197 
Utah.  18177 
Vermont,  19876 
Virginia,  11864.  1381 1 
Washington.  1%94 
West  Virginia.  5484 
Wisconsin.  23239 
Air  quality  planning  purposes;  designation  of 
areas: 
California.  15344 
Idaho,  33597.  33605 
Illinois.  11865 
Iowa.  13385 

Ohioetal..  14673.27247 
Antarctica;  environmental  impact  assessment  of 

nongovernmental  activities.  1 8352 
Clean  Air  Act: 
Acid  rain  program — 
Allowances  reallocation  for  utility  units  in 

1998;  revision  methodology.  714 
Auction  offerors;  minimum  prices  set  in 

increments  of  SO.O.  5773 
Continuous  emission  monitoring;  bias  test, 
relative  accuracy  test,  and  availability 
analysis;  determinations,  28195 
Continuous  emission  monitoring;  rule 
streamlining,  28032,  31 197 
Clean  fuel  fleet  program;  State  implementation 

plans,  20159 
Federal  and  State  operating  permits  programs; 
draft  rules  and  accompanying  information 
availability.  14392,  23254 


Stale  operating  permits  programs — 

Arizona.  7109 
Drinking  water 
National  primary  drinking  water  regulations — 
Consumer  confidence  reports.  7606.  27020 
Disinfectants  and  disinfection  byproducts; 

data  availability.  15674.  25430 
Lead  and  copper.  20038 
Long  term  1  enhanced  surface  water 

treatment  tnd  filter  backwash  recycling; 
meeting,  34142 
Unregulated  contaminant  monitoring 

regulation  and  list;  stakeholders  meeting. 
26137 
Variances  and  exemptions;  revisions.  19438 
Hazardous  waste: 
Identification  and  listing — 
Exclusions.  18354,  25797 
Recycled  used  oil  management  standards, 
25006 
Project  XL  program;  site-specific  projects — 
OSi  Specialties,  Inc.  plant.  Sistersville,  WV. 
11200.  19877 
Hazardous  waste  program  authorizations: 
New  Mexico.  23256 
Oklahoma.  23710 
Pesticide  programs: 
Antimicrobial  rule  development;  stakeholders 

meetings.  3686.  13851 
Risk/benefit  information;  leporting 

requirements;  correction;  notification  to 
Agriculture  Secretary.  30166 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Canceled  pesticide  active  ingredients  tolerance 
requirement;  tolerances  and  exemptions  . 
revoked,  3057.  20360 
Ferbam,  etc..  5907,  19877 
Food  packaging  impregnated  with  insect 

repellent;  jurisdiction  transferred  to  FDA, 
10722 
Potassium  dihydrogen  phosphate,  10352 
Prometryn,  9494 
Propazine,  13156 
Practice  and  procedure: 
Civil  penalties  administrative  assessment, 
compliance  or  corrective  action  orders 
issuance,  and  permits  revocation, 
termination,  or  suspension,  9464,  25006 
Radiation  protection  programs: 
Idaho  National  Enviromental  and  Engineering 
Laboratory;  transuranic  radioactive  waste 
proposed  for  disposal  at  Waste  Isolation 
Pilot  Plant;  DOE  documents  availability. 
34347 
Rocky  Flats  Environmental  Technology  Site 
certification  to  ship  transuranic  radioactive 
waste  to  Waste  Isolation  Pilot  Plant; 
documents  availability,  27901 
Spent  nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes  management  and 
disposal;  waste  isolation  pilot  plant 
compliance — 
Air  drilling  during  petroleum  exploration; 
analysis  availability.  3863 
Semi-aiuiual  agenda,  22602 
Solid  wastes: 
Performance-based  measurement  system,  etc.; 
monitoring  and  test  methods;  reform 
implementation,  25430 
Superfund  program:  j 

Emergency  Planning  and  Community  Right-to- 
Know  Act — 
Hazardous  chemical  reporting  thresholds, 
31268 
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National  oil  ano  hazardous  substances 
contingcQcy  plan — 
National  priorities  list  update,  3061,  6S07, 
10582. 11340,  13385,  13816,  15125. 
I5346J 16465,  20361,  23256.  28317, 
28961  J 
Toxic  chemiclj  release  repotting;  community 
rijht-to-l|qow — 
Dioxins,  et$.t  meeting,  16754 
Petition  to  Md  Standard  Industrial 
I        Classification  Code  45.  transportation  by 
\       air.  to  list  of  reporting  facilities.  6691 
Toxio  substances: 
Asbestos-cont^ing  materials  in  schools;  Slate 

waiver  re()uests,  34348 
Lead-based  p^itit;  identification  of  dangerous 

levels  of  ilead.  30302 
Significant  nek*  uses — 
Poly(substi(i|ted  triazinyl)  piperazine.  etc.. 

9169  ; ; 
Sinothizobikitn  meliloti  strain  RMBPC-. 
1 16431' 
Testing  lequiienients — 
Biphenyl,  etc.,  5915.  19694 
DiethanolaMne.  15128 
Ethylene  gKcol.  15130 
Hydrogen  l|*oride.  14869 
Maleic  anh^de.  14866 
Phlhalic  anhydride.  14871 
Water  pollution;  efllu^nt  guidelines  for  point 
source  categories: 
Industrial  Iaua4ries,  7359  . 

Landfills.  6426 

Correction,  8387 
Ore  mining  aad  dressing;  withdrawn,  2646 
Pulp,  paper,  and  paperboard;  bleached 
papergrade  krafl  and  soda.  18796 
Transportatio*  equipment  cleaning,  34686 
Waste  combu^lors,  6392 
Correction,!  i386 
Water  pollution  control: 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Storm  watesr  program  (Phase  I);  polluted 
runoff  from  priority  sources,  reduction, 
1536 
Water  quality^  standards — 
Alabama,  10799,  26565 
PolychloriQated  biphenyls  (PCBs);  priority 
toxic  ^llutants  numeric  criteria;  States' 
compliance,  16182,  18501 
Water  programs: 
Pollutants  analysis  test  procedures;  guidelines — 

Mercury;  measurement  method,  28868 
Underground  injection  control  program;  Class 
V  injectiaii  wells;  stakeholders  meeting. 
5907 

NOTICES 

Agency  informaition  collectioii  activities: 
Proposed  colHeCtion;  comment  request.  559. 

3561.  37^,  3738.  4445.  5947.  6752,  8195, 

8449,  9791,  10606,  10607.  10870.  11675, 

13243,  ll5)840,  16498.  17170.  17172. 

17406.  l|8D99.  19248.  19250.  19723. 

19912.  20182.  20625.  23781,  24173. 

24174,  M78I.  24782.  25031.  25472. 

25855,  2tf794,  27951,  27952,  29007. 

29987,  a9p88,  31461.  33370.  34379 
Submission  for  0MB  review;  comment  request. 

224.  560i.  12674.  2675.  3322.  4249.  4250. 

4629.  55il|5.  5516,  6924.  8979,  9516. 

10377,  Il|233,  13044.  13244.  14703, 

14705.  l|4919,  14920.  15399.  15841, 

16500.  lp|409.  17410,  18402,  19252. 

19487,  20626.  23784,  23785.  24175. 

24540.  214541,  25473.  27953.  27954. 


28380.  28508.  29007.  29989.  29990. 
30220.31213,32204,33060 
Air  pollutants,  hazardous;  national  emission 
standards: 
Clean  Air  A^— 
Sources  categories  list  and  standards 
schedule;  revisions,  7ISS 
Air  pollution  control: 
Clean  Air  Act  grants — 

California.  25032,  34381 
Motor  source  enforcement  Memorandum  I  A; 
alternative  fuel  conversions;  tampering 
enforcement  policy,  32878 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards;  Federal 
preemption  waiver,  public  hearing.  6173, 
9227,  18403 
Urban  buses  (1993  and  earlier  model  years); 
retrofit/rebuild  requirements;  equipment 
certiflcation — 
Detroit  Diesel  Corp.,  13662,  26798 
Engelhard  Corp.,  13660,  1741 1 
Engine  Control  Systems  Ltd.,  4445 
Johnson  Matthey  Uc.  26795 
Air  programs: 

Ainbient  air  monitoring  reference  and  equivalent 
methods — 
BGI  Inc.  Model  PQ200  PM2.5  Ambient  Fme 

Particle  Sampler,  etc.,  1891 1 
Graseby  Andersen  Model  RAAS2.5-100 

PM2.5  Ambient  Air  Sampler,  etc..  31991 
Rupprechi  &  Patashnick  Co..  Inc.,  et  al.; 
Partisol-FRM  Model  2000,  etc.,  6754, 
29991 
Ambient  air  quality  standards,  national — 
1-hour  ozone  and  pre-existing  PMIO 

requirements;  implementation  guidance; 
availability.  81% 
Liberty  Borough,  PA,  PM- 10  nonattainment 

area;  attainment  determination.  32205 
Sulfiir  oxides  (sulfur  dioxide);  intervention 
level  program.  24782 
Air  programs;  State  authority  delegations: 

Pennsylvania.  27955 
Chesapeake  Bay  and  Atlantic  Coast  tautog  flshety 

management  plan;  availability,  29399 
Gean  Air  Act: 
Acid  rain  program — 
Small  diesel  refineries,  26806 
Sulfur  dioxide  emission  reduction  program, 
6755 
Citizens  suits;  proposed  settlements — 
ALA  v.  Browner,  30493 
Namral  Resources  Defense  Council,  29991 
Northeastern  States;  ozone  transport  in 

eastern  United  Sutes,  10874 
Sierra  Club,  12464,  12465 
Sierra  Club  Legal  Defense  Fund  et  al.,  13851 
Electric  utility  hazardous  air  pollutant  smdy; 

report  to  Congress,  10378 
Great  Waters;  hazardous  air  pollutants;  legal 
authorities  and  mandates  adequacy  to 
prevent  serious  public  health  and 
environmental  effects,  1 4090 
Hazardous  air  pollutants — 
Residual  risk;  repon  to  Congress.  19914 
Sources  list,  17838.  28554 
Wildland  and  prescribed  fires;  public  health  and 
welfare  impacts;  interim  air  quality  policy. 
27957 
Clean  Water  Act: 

Clean  water  action  plan;  availability.  14109 
Delaware  continuing  planning  process.  10607 
Effluent  guidelines  plan  (biennial).  29203 
New  Jersey;  marine  discharges  of  vessel 
sewage;  prohibition.  30740.  30742 
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New  Jersey;  prohibition  on  marine  discharges 
of  vessel  sewage;  petition  and  tentative 
determination.  12093.  12094 
Pennsylvania;  continuing  planning  process.  3890 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Financial  Advisory  Board.  13400 
Environmental  Policy  and  Technology  National 

Advisory  Council.  30745 
EPA-USDA  Tolerance  Reassessment  Advisory 

Committee.  27279 
FIFRA  Scientific  Advisory  Panel.  18408 
Local  Government  Advisory  Committee.  225 
National  Drinking  Water  Advisory  Council, 

2391,  27280 
Science  Advisory  Board.  17172 
Scientific  Counselors  Board,  31768 
U.S.  Government  Representative  to  North 
American  Commission  on  Environmental 
Cooperation — 
Governmental  Advisory  Committee.  9792 
National  Advisory  Committee.  9792 
Confidential  business  information  and  data 

transfer.  9229.  10218.  14706.  14921.  15400. 
16812.  19916.  25474.  27081.  29992.  31584 
Dredged  material  proposed  for  discharge  in  U.S. 
waters,  evaluation;  testing  manual  availability. 
10218 
Drinking  water 
Community  and  nootransient  noncommunity 
public  water  systems;  certification  and 
recertification  of  operators.  1 5064 
Public  water  supply  supervision  program — 

Ohio.  2795-' 
Safe  Drinking  Water  Act— 
Affordability  criteria  development  for 

drinking  water.  State  information.  6176 
Drinking  water  contaminant  candidate  list, 

10274 
Recommended  operator  certification 

requirements;  Stale  information.  6176 
Sole  source  aquifer  designations — 
Maryland.  6 1 76 
Environmentally  preferable  products  and  services 
acquisition;  pilot  project  approach; 
availability.  33927 
Environmental  management  systems  and  ISO 
14001;  data  tom  pilots;  position  statement. 
12094 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  74.  2676.  3562.  4630, 
6179.  7413.  8634.  10018.  11234.  12466, 
13665.  14922.  16501.  17856.  19252. 
20404.  24 1 77.  25475.  27082.  2838 1 . 
32207.33651.34870 
Weekly  receipts.  74.  1454.  2676.  3563.  4631. 
6179.  7413.  8634.  10018.  11235.  12465. 
13664.  14922.  16501.  17857.  19254. 
20404.  24176.  25474.  27083.  28381. 
29399.  30745.  32207.  33651.  34871 
Annmrtica;  nongovernmental  activities;  meeting. 

33371 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Administrative  changes.  12078 
California.  1443.3186 
Hawaii.  27053.  28554 
Maine  et  al..  11655 
Washington.  27055 
Environmental  statements;  notice  of  Intent: 
Lake  County.  CA;  Clear  Lake  Basin  2000 

project.  19489 
Ocean-dredged  material  disposal  sites — 
Wilmington.  NC.  25476 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Brownfields  job  training  and  development 
demonstration  pilots,  15402 


21 


\/0L 
6  3 


998 


UMI 


EPA 

^    Environmental  justice  through  pollution 

Drinking  water  issues — 

Ozone  Transport  Commission.  4448.  17857 

prevention  program,  3563 

Arsenic  in  drinking  water,  national  primary 

Pesticide  Environmental  Stewardship  Program; 

Investigator-initiated  grants  program,  67SS, 

drinking  water  regulation;  stakeholders. 

regional  workshops,  17416 

'6756 

3890,  15401 

Pesticide  Program  Dialogue  Committee.  14923 

Mobile  source-related  outreach  projects,  6834 

Environmental  Policy  and  Technology 

Pesticides  and  national  strategy  for  health  care 

Multimedia/sector-based  work;  States  and 

National  Advisory  Council,  24542 

providers;  workshop.  12097 

territories,  30746 

Infrastructure  needs  survey  approach,  24542 

Probabilistic  assessments;  input  distributions 

Pesticide  environmental  stewardship  program. 

Microbial  pathogens  and  disinfection 

selection;  technical  workshop.  16813 

6925 

byproducts  control.  6180 

Science  Advisory  Board.  2975.  6927.  8451, 

Project  XL- 

National  drinking  water  contaminant 

9914.  11894.  141 12.  17000.  23786,  29008. 

Additional  pilot  projects,  34161 

occurrence  data  base  design; 

29992.  30748.  33653 

l,ocal  pilot  pretreatment  programs,  34170 

stakeholders,  3741 

Scientific  Counselors  Board  Executive 

Regional  pesticide  environmental  stewardship 

.     Perchlorale  in  water,  stakeholder  forum. 

Committee,  1850.  6757.  17005 

program,  11235 
Senior  environmental  emplymcnt  program; 

23435 
Safe  Drinking  Water  Act;  environmental 

Selenium  aquatic  toxicity  and  bioaccumulation; 
peer  consultation  woAshop.  26186 

confidential  business  information  ace. 

justice  in  minority  and  low-income 

State  and  Tribal  Toxics  Action  Foram 

33927 

populations;  stakeholders.  10608 

Coordinating  Committee  and  Projects, 

Small  business  accounting  software  templates; 

State  revolving  fund  program;  stakeholders. 

13045.  29993 

development,  marketing,  and  distribution. 

32208 

State  FIFRA  Issues  Research  and  Evaluation 

11237 

Treatment  technology  lists  for  small  drinking 

Group.  24177.  30222.  33655 

Small  public  water  systems  technology 

water  systems;  stakeholders,  20628 

Toxics  release  inventory  reporting  form.  5517. 

assistance  centers.  20184 

Water  conservation  plan  guidelines; 

28509 

State  and  tribal  environomental  justice  program. 

conference  call.  28383 

Urban  Wet  Weather  Flows  Advisory  Committee 

13666 

Efficacy  of  disinfectants  used  to  inactivate 

et  al..  19254 

Grants.  State  and  local  assistance: 

Hepatitis  B  virus;  testing  protocol 

Volatile  organic  compounds  control; 

Clean  Air  Act;  Santa  Barbara  County  Air 

development;  workshop.  30747 

photochemical  reactivity  policy;  workshop. 

Pollution  Control  District.  CA;  non-Federal 

Effluent  Guidelines  Task  Force.  14708 

16502 

expendimres  reduction,  35586 

Endocrine  Disrupters  Screening  and  Testing 

Multi-Agency  Radiation  Survey  and  Site 

Greenhouse  gas  emissions  and  sinks  (1990-19%); 
inventory  availability.  18194,  30494 

Advisory  Committee,  3565,  10220,  32209 
Environmental  Financial  Advisory  Board, 

Investigation  Manual;  availability,  6915 
Municipal  solid  waste  landfill  permit  programs: 

Hazardous  waste. 

18408,29213 

adequacy  determinations: 

Land  disposal  restrictions;  exemptions — 

Environmental  laboratory  Advisory  Board, 

Arkansas  et  al.,  27959 

DuPont  Sabine  River  Works  Facility,  10219, 

12801,24784,31462 

Pesticide  applicator  certifications;  Federal  and 

18406 

Environmental  Policy  and  Technology  National 

State  plans: 

E.I.  du  Pont  de  Nemours  &  Co.,  8450 

Advisory  Council,  10875,  15195.  16257. 

Idaho,  6929,  34383 

Great  Lakes  Chemical  Corp.,  28382 

20405.23283.34871.34872 

Pesticide  data  submitters  list;  availability,  19917 

Parker-Davis  Division,  Warner-Lambert  Co., 

EPA-USDA  Tolerance  Reassessment  Advisory 

Pesticide,  food,  and  feed  additive  petitions: 

23786 

Committee.  27279.  31768 

AgrEvo  USA  Co.,  et  al.,  34176 

Mixed  radioactive/hazardous  wastes  storage 

FIFRA  Scientific  Advisory  Panel.  2231. 6926. 

American  Cyanamid  Co.  et  al.,  14926 

prohibition;  enforcement  policy,  17414 

33652 

BASF  Corp.  et  al.,  1456,  7414 

Spent  antifreeze;  policy  statement.  20187 

FIFRA  Scientific  Advisory  Panel  et  al..  17414 

BF  Goodrich  Specialty  Chemicals  etji.,  23438 

Integrated  risk  information  system;  pilot  program; 

Good  Neighbor  Environmental  Board.  23283 

Chemical  Specialties,  Inc..  3221 1     "^ 

information  request,  75 

Ground  water  disinfection  rale.  14923 

DowElanco  et  al.,  8635,  9519,  10609 

Inventions,  Government-owned;  availability,  9517 

Gulf  of  Mexico  Program  Citizens  Advisory 

E.I.  duPont  de  Nemours  &  Co.,  13401.  18912 

Meetings: 

Committee.  35212 

Ecolab  Inc..  2232.  2235 

Acute  Exposure  Guideline  Levels  for  Hazardous 

Gulf  of  Mexico  Program  Management 

FMC  Corp.,  31768 

Substances  National  Advisory  Committee, 

Committee.  5378.  35212 

FMCCorp.  etal..  4631 

8450,  27722 

Gulf  of  Mexico  Program  Policy  Review  Board. 

Gowan  Co.  et  al..  4252 

Air  pollution  control;  nonroad  vehicle  and 

25033 

Hereon  Environmental  Corp.  et  al..  13404 

equipment  emission  inventories.  30221 

Hazardous  air  pollutants  test  rule;  enforceable 

Interregional  Research  Project.  1841 1 

Analysis  of  pollutants  in  environment;  annual 

consent  agreements  development — 

Monsanto  Co..  17174.  29401 

conference,  14706 

Diethanolamine.  3109 

Novartis  Crop  Protection.  Inc.,  et  al.,  27723, 

Antimicrobials  national  workshop,  29400 

Ethylene  glycol.  3111 

30750 

Antimicrobial  stakeholders,  13851 

Hydrogen  fluoride,  1467 

Rohm  &  Haas  Co.  et  al.,  1 1240 

Carcinogen  risk  assessment;  guidelines 

Maleic  anydride,  1 464 

Troy  Biosciences,  Inc.,  31771 

implementation  process;  stakeholders,  4252 

Methyl  isobutyl  ketone,  33447 

Uniroyal  Chemical  Co.,  9528.  1 1445 

Chemical  monitoring  revisions  and  alternative 

Phthalic  anhydride,  1469 

Valent  U.S.A.  Corp..  9532 

monitoring  guidelines  for  public  water 

Hazardous  waste  land  disposal  restrictions. 

Westvaco  Corp..  27727 

systems;  stakeholders,  13245 

31463 

Zeneca  Ag  Products.  10614 

Children's  Health  Protection  Advisory 

Industrial  Combustion  Coordinated  Rulemaking 

Pesticide  programs: 

Committee,  8451,  17000 

Federal  Advisory  Committee.  6567.  17415, 

Federal  Insecticide.  Fungicide,  and  Rodenticide 

Clean  Air  Act  Advisory  Committee,  3564, 

34381 

Act— 

4251.  15401,  19917,35586 

Industrial  Non-Hazardous  Waste  Stakeholders 

DuPont  Agricultural  Products;  genetically 

Common  Sense  Initiative  Council,  5801.  27958 

Focus  Group,  8196 

engineered  microbial  pesticide;  small- 

Computers  and  electronics  sector.  14707. 

Local  Government  Advisory  Committee,  3742, 

scale  field  testing.  26591 

33371 

10019,  18409,  28383 

Food  Quality  Protection  Act- 

Iron  and  steel  sector,  77,  23435 

Mississippi  River/Gulf  of  Mexico  Watershed 

Pesticide  residues  in  food;  consumer  right- 

Metal  Tmishing  sector,  10608 

NuUient  Task  Force,  13852 

to-know  information  brochure 

s 

Petroleum  refining  sector,  77,  33371 

National  Drinking  Water  Advisory  Council, 

availability.  2231 

Printing  sector,  10608,  12801,  23435 

2391,  17174.23435 

Liquid  chemical  sterilant  products;  pesticide 

1 

Community  and  nontransient  noncommunity 

National  Drinking  Water  Contaminant 

regulation  notice  availability.  3742 

public  water  systems;  certification  and 

Occurrence  Data  Base  development;  joint 

Microbial  product's  composition  amended  via 

recertification;  stakeholders,  17173 

requirements  plaiming.  225 

recombinant  DNA  technology;  application; 

Cooling  water  intake  structures;  adverse 

National  Environmental  Education  Advisory 

comment  request,  844 

environmental  impacts,  27958 

Council,  17857 

Organophosphate  alternatives  and  reduced  risk 

Dioxin  in  United  Suies;  sources  inventory; 

National  Environmental  Justice  Advisory 

candidates;  registration  priority  system 

scientific  peer-review,  20627 

Council,  6568,  20188 

changes,  26591 

22 

FEDl 

ERAL  REGISTER  INDEX,  January-June,  1998 

-. 

Product  chei  ijstry  dau;  sclf-ceitificatioa; 
availabi  ity,  3S6S 
Pesticide  regist^tion,  cancellation,  etc.: 
3M  Canada  C^.,  32210 
Agrevo  USA)  Co.  et  al.,  18409 
Agrium  U.S.'  he.  et  al..  141 14,  18410 
Agtrol  Cheimical  Products,  1 2467 
Allersearch  Laboratories,  1455 
Bacillus  thuriqgiensis,  34383 
Bayer  Co.,  29400 
BioSafe  Systems  Inc.,  141 13 
Bis  sulfon,  etc.,  23436 
Boundary  DF  Herbicide,  etc.,  6930 
Carbon  tetracHloride,  etc.,  34384 
Church  &  Dwight  Inc..  30748 
Doom  Milky  Disease  Powder,  etc.,  1 1237 
DowElanco,  11456 
Dual  8E  Hettkide,  etc.,  13246 
Dursban  F  Inspcticidal  Chemical,  etc.,  13248 
Ecogen,  Inc.  j  ^517 
FMC  Corp.,  9518 

GML  Industries,  LLC,  et  al.,  20629 
Hysan  006  Wied  Killer,  etc.,  25033 
Novartis  Cropl  Protection,  Inc.,  27723,  30749 
Premium  Coafxxinded  Products,  LLC,  27960 
Rid-A-Bird  Perch  1100  Solution,  14924 
Supracide  25MT>.  etc.,  19254 
'    Thiram  65.  ei(i..  13249 

U.M.I.  Agrocheraicals  Ltd..  226 
Zeneca  Ag  Products.  23438 
Pesticides;  emergency  exemptions,  etc.: 
Bifenthrin.  14458 

Carbofijran.  14459,  17177,  25036,  26592.  31464 
Carfentrazont  ethyl,  18420 
Glyphosate,  20630 

Pyriproxyfenj^d  buprofezin,  14460,  14461 
Triazamate,  H936 
Pesticides;  expdrimental  use  permits,  etc.: 
American  Cyanamid  Co..  5802 
American  Cyanamid  Co.  et  al..  5802 
Pesticides;  temporary  tolerances: 

Trichodex.  34390 
Pollution  contrcil;  consent  judgments: 

MIG/DeWane  Landfill,  Belvideie,  IL,  34872 
Project  XL  (exOejlence  and  leadership)  innovative 
technologies  projects: 
Lucent  Techr^logies,  Inc.;  umbrella  final 
project  aj^ement  and  related  documents, 
35212    I  i 
Regulatory  innc!v|ation;  joint  EPA/State  agreement; 

availability^  24784 
Reporting  and  recordkeeping  requirements,  2677, 

9230,  13045,  19256,  30494 
Reports  and  guidftnce  documents;  availability,  etc.: 
1,3-Butadiene!;;  health  "sk  assessment,  7167 
Benzene;  caniitiogenic  effects;  update,  30495 
Contaminated  iediment  management  strategy, 

25037    1 
Ecological  risld  assessment  guidelines.  26846 
Lithographic  printing  industry  pollution 
prevention  and  risk  reduction  materials. 
9540 
Municipal  soli4  waste  in  United  States; 

characteiSiation  (1997  update),  34873 
Neurotoxicityj  rtsk  assessment  guidelines,  26926 
Oxygenates  in  |water,  research  strategy.  32212 
Paper  producKirecovered  materials  advisory 

notice.  31  p4 
Pesticide  Pro()iict  Label  System;  CD  ROM 

availability.  33061 
Pesticide  prodijcts  eligibility  for  exemption  from 
registration  as  treated  articles;  clarification, 
19256,  27280 
Radionuclides;  .health  risks  from  low-level 

environm^tal  exposure,  18008 
Recovered  m:  terials  advisory  notice  update, 
31217 
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Safe  drinking  water,  public  water  system 

definition,  25740 
Safe  Drinking  Water  Act;  guidance  for  Sutes 
on  implementing  capacity  development 
provisions,  6018 
Thyroid  follicular  cell  tumors;  risk  assessment. 

15842 
Water  conservation  plan  guidelines,  19724 
Sector  facility  indexing  project;  Inteinet 

availability  of  dau,  27281 
Solid  wastes: 
Salt  River  Municipal  Solid  Waste  Landfill,  AZ; 
alternative  liner  system  design  and 
alternative  daily  cover  material  use; 
tenutive  approval,  25476,  2901 1 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Allied  Paper/Portoge  Creek/Kalamazoo  River 

Site,  MI,  31465 
Daly  Drum  Service  Site.  IL.  227 
Del  Norte  County  Pesticide  Storage  Area  Site, 

CA.  16257 
Enviropur  West  Corp.  Removal  Site.  CA,  12468 
Gaynor  Stafford  Industries  Site,  CT,  845 
Gray  PCB  Site,  KY,  2237 
Hadley  Street  Drum  Site,  MO.  3571 
Hayforrf  Bridge  Road  Groundwater  Site.  MO. 

13669 
Herriman  Residential  Soils  Removal  Action 

Site.  UT.  29213 
ICG  Iselin  Railroad  Yard  Site,  TN,  6933 
Interstate  Lead  Co.  Site,  AL,  8980 
LCP  Chemicals  Georgia  Site,  GA,  7785 
Lorenu  Barrel  and  Drum  Site.  CA,  2678 
Natural  Resources  Defense  Council,  6934 
Odessa  Drum  Site,  TX,  18195 
Palmerton  Zinc  Site,  PA,  15843 
Parramorc  Fertilizer  Site,  GA.  29734 
Peak  Oil  Site.  FL.  33372 
Pollution  Abatement  Services  Site.  NY,  8201 
Queen  Street  Dump  Site,  NH,  2063 1 
Reclaim  Barrel  Site,  UT,  845 
Riverfront  Landfill  Site.  MO.  7169 
San  Gabriel  Valley  Sites.  CA.  12468 
Sixty-One  Industrial  Park  Site.  TN.  17005 
Spiegelberg  Superfund  Site.  MI,  33655 
Stickney  Avenue  Landfill  Site  et  al.,  OH,  2679 
True  Temper  Sports  Facility  Removal  Action 

Site,  OH,  4448 
Tulalip  Landfill  Site,  WA,  14709 
Woodward  Metal  Processing  Site,  NJ,  31993 
XXKem  Site,  OH,  17858 
Superfund  program: 
Emergency  Plarming  and  Community  Right-to- 
Know  Act — 
Repotting  requirements  (Section  313); 
training  courses,  7167 
Model  CERCLA  RD/RA  consent  decree; 

revisions,  9541 
Municipality  and  municipal  solid  waste; 

CERCLA  settlements  at  co-disposal  sites; 
policy,  8197 
Proposed  agreements  and  covenants  not  to 
sue — 
Allied  Paper/Ponage  Creek/Kalamazoo  River 
Site,  MI,  7168 
Prospective  purchaser  agreements — 
American  Western  Refining,  L.P.  Refinery 

Site,  IL,  14937 
Grant  Chemical  Site,  PA,  2678 
Ingram-Richardson  Site.  IN.  34184 
Kysor  Industrial  Corp.  Site  et  al..  MI.  29733 
PorUand  Cement  Site.  UT.  844 
Triggs  Trailer-Kanawha  Site,  I  A,  32213 
Risk  Assessment  6uidance  for  Superfiind; 
Volume  I,  Part  D  availability.  141 15 


EPA 

Toxic  chemical  release  reporting;  Community 
right-to- know — 
Methyl  ethyl  ketone;  petition  denied,  15195 
Phosphoric  acid,  3566 
Superfund  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Pollution  Abatement  Services  Superfund  Site; 
Oswego.  NY.  33928 
Supplemental  environmental  projects  use  in  EPA 

settlements;  policy,  24796 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Conditional  exemptions.  16258 
Data  receipt.  1464,  10620,  15403.  25040. 
35587 
Interagency  Testing  Committee — 

Report,  17658 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  authorization 
applications — 
Louisiana,  23283 
Ohio,  27960 
Virginia,  23464 
Piemanufacture  exemption  approvals,  9544, 

9545.  10619.  24178 
Premanufacture  notices  receipts.  1306.  1308, 
1310.  1312.  1314.  9712.  9714.  9715. 
11348.  11349,  13742.  13744,  18080. 
18084,  18088,  18092.  18096.  18100, 
23444,  23447,  23450,  23452,  23454, 
23458,  23460,  23462.  23608,  23609, 
23612.  23614.  23616.  23620.  25041. 
34392.  34395.  34396.  34399.  34402.  34404 
Test  guidelines;  availability,  4259,  13046 
Unified  library  of  OPPTS  guidelines: 

Product  properties  test  guidelines.  13254 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Alaska;  North  Slope  of  Brooks  Range;  oil  and 

gas  extraction;  general  permit,  7169 
Gulf  of  Mexico  (XS  operations — 
Eastern  portion;  oil  an(l  gas  extraction 

category;  general  permits,  846 
Western  portion;  discharges  from  new  and 
existing  sources,  and  new  dischargers  in 
offshore  subcategory  of  oil  and  gas 
extraction  category;  general  permit,  2238 
Idaho;  aquaculture  and  on-site  fish  processing 

facilities;  general  permit.  17859,  31465 
Kodiak.  AK;  shore-based  seafood  processors; 

general  permit.  15403 
Louisiana  and  Oklahoma;  transfer  of 

jurisdiction.  24805 
Montana  et  al.;  wastewater  lagoon  systems  on 

Indian  reservations;  general  permits.  3 1 773 
New  Mexico  et  al.;  concentrated  animal  feeding 
operations;  general  permits  for  discharge. 
34874 
Storm  water  discharges — 
Construction  activity;  general  permits.  7858. 
11253,15622 
Water  pollution  control: 
Clean  Water  Act — 
Administrative  penalty  assessments,  9545 
Class  I  administrative  penalty  assessments. 

18406,  20189 
Class  II  administrative  penalty  assessments, 

20189 
Total  maximum  daily  loads  for  seven  water 
quality  segments  of  waterbodies  in  West 
Virginia,  24804 
Marine  sanitation  device  standard;  petitions — 
Massachusetts.  34873 
Rhode  Island,  11252 
National  pollutant  discharge  elimination  system; 
State  programs — 
Illinois  and  Miimesota.  23285 
Indiana  et  al..  10221 
New  York.  19490 
Pennsylvania.  18195 
Texas.  33655 
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Regional  nutrient  criteria  development;  national 

strategy;  availability.  34648 
Water  Resources  Development  Act — 
Sediment  contamination  in  U.S.  surface 
waters;  incidence  and  severity,  2237 

Environmenta]  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RULES 

Employment  discrimination: 
Age  Discrimination  in  Employment  Act — 
Rights  and  claims  waivers,  30624 
Freedom  of  Information  Act;  implementation, 
1339 

PROPOSED  RULES 

Federal  sector  equal  employment  opportunity: 
Complaint  processing  regulations;  alternative 

dispute  resolution  programs  availability, 

etc.,  8594 
Semi-annual  agenda,  22746 

NOTICES 

Meetings;  Sunshine  Act.  2975,  7170,  8201,  1 1677, 

13914.  17417.  20190,  25858.  31774 
Memorandums  of  understanding: 

Immigration-Related  Unfair  Employment 

Practices.  Special  Counsel;  agreement  with 
Justice  Department.  5518 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office  ^ 

See  National  Education  Goals  Panel 

See  National  Security  Council 

See  Presidential  documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  States 

Export  Admfnistration  Bureau 

RULES 

Export  administration  regulations: 

High  performance  computers;  export  and 

reexport  requirements,  5448 
Humanitarian  goods  ahd  services  to  Cuba, 
32123 
Export  licensing: 
Commerce  control  list — 

Australia  Group;  precursors  for  chemicaJ 
weapons  agents;  solvent  free  basis 
calculation  requirement  and  trace 
quantity  exemption  removed,  14028 
Wassenaar  Arrangement  List  of  Dual-Use 
Items;  implementation;  commerce 
control  list  revisions  and  reporting 
requirements.  2452,  7699 
National  security  mdustrial  base  regulations: 
Defense  priorities  and  allocations  system,  31918 
National  security;  effect  of  imported  articles, 
31622 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3082, 
3083,  3084,  5778,  5779,  5780,  5928,  8431, 
8432,  8905,  8906,  8907,  9503.  9504.  9505. 
11867,27560 
Submission  for  OMB  review;  comment  request, 
31716 
Committees;  establishment,  renewal,  termination, 
etc.: 
Presidents  Export  Council.  1 1407 


Export  privileges,  actions  affecting: 
Alkadi,  Essam,  10188 
Export  Materials,  Inc.,  25199 
Groetzinger,  Sanford  B.,  27561 
Keval,  Nishan,  3535 
Ue,  James,  19895 
New  Worid  Transtechnology,  15177 
Ponnoy,  David  Irwin,  26774 
Ray,  Penny,  19896 

Realtek  Semi-Conductor  Co.  Ltd.,  14898 
Smith,  Wayne  P.,  26775 
Suburban  Guns  (Pty)  Ltd.,  15828 
Summit  Marketing,  Inc.,  27560 
Thane-Coat.  Inc.,  et  al..  25817 
Meetings: 
Information  Systems  Technical  Advisory 

Committee,  5928,  25015 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  5500 
Materials  Technical  Advisory  Committee.  1958. 

16247 
President's  Export  Council,  6153,  7391,  16960, 

27923,31409 
Regulations  and  Procedures  Technical  Advisory 

Committee,  5353,  25200 
Sensors  and  Instrumentation  Technical  Advisory 

Committee,  24772 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee,  12725, 

34362 
National  Defense  Stockpile;  market  impact  of 
proposed  disposals  of  excess  cotnmodities, 
30183 
Unprocessed  timber  from  certain  public  lands; 
export  prohibition,  17814 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14937, 

25042 
Submission  for  OMB  review;  comment  request, 
24179,  26187,  30756 
Meetings: 
Advisory  Committee,  15200,  29734 
Sub-Saharan  Africa  Advisory  Committee, 
15414.  28383 

Farm  Credit  Administration 

RULES 

Administrative  provisions: 
Administrative  expenses;  assessment  and 
apportionment;  technical  amendments,  ' 
34267 
Farm  credit  system: 

Funding  and  fiscal  affairs  loan  policies  and 
operations,  and  funding  operations — 
Book-entry  procedures  for  securities;  effective 
date,  5223 
Loan  policies  and  operations — 
Funding  relationship  requirement,  5721, 

12401 
Interest  rates  and  charges;  effective  date, 

10515 
Loan  sales  into  secondary  markets;  relief 
from  minimum  stock  purchase  and 
borrower  rights  requirements;  effective 
date,  10515 
Title  IV  conservators,  receivers,  and  voluntary 
liquidations — 
Voluntary  liquidation  plan,  5721,  12401 

PROPOSED  RULES 

Farm  credit  system: 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  fimding  operations — 
Investment  management,  33281 


Organization — 
Balloting  and  stockholder  reconsideration 
issues,  13564 
Semi-annual  agenda,  22934 

NOTICES 

Farm  credit  system: 

Financial  institution  rating  system;  policy 

statement,  19918 
Interest  rate  risk  management;  policy  statement, 
27962 
Meetings;  Sunshine  Act,  3571.  6568,  7414.  16813. 
18196,26187,31466 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  RULES 

Semi-annual  agenda,  22942 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco,  9126,  11581 
Correction,  26713 
Organization,  functions,  and  authority  delegations: 

Rural  Development  Mission  Area.  3256 
Program  regulations: 
Intermediary  relending  program,  6045 
Loan  security  servicing;  use  of  subordinations 
to  move  direct  farm  credit  program 
borrowers  to  private  sector,  20295 
Multiple  family  housing  borrowers  and  grant 
recipients;  management  and  supervision, 
2135 
Personal  property — 

Post  bankruptcy  loan  servicing  notices,  29339 
Shared  appreciation  agreements;  enforcement 

and  collection,  6627 
Single  family  housing;  direct  Section  502  and 
504  programs;  reengineering  and 
reinvention,  29091 
Water  and  waste  loan  and  grant  programs. 
16088 
Tree  assistance  program;  implementation,  3791 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco,  5285 
Warehouses: 
Cotton  warehouses;  "without  unnecessary 
delay"  dcfmed,  28488 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2943. 
4215.  7749,  8898,  11205,  18869.  20567. 
24525.  24769 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  cooperative  development  program,  20167 
Warehouse  Act  fees:  ' 

Cotton,  etc.,  35186 
Warehouses,  licensed;  cancellations  and/or 
terminations;  lists  availability,  24526 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Alaskan  hunt  and  fish  guides  who  transport 

persons  by  air  for  compensation  or  hire, 

4 
Commercial  passenger-carrying  operations  in 

single-engine  aircraft;  gyroscopic 

intrumentation  redundant  power,  instrument 

flight  rule  clarification,  25572 
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Digital  flight  daU  recorder  upgrade 

requirements;  reporting  and  recordkeeping 
requirements.  31866 
Transport  categoty  airplanes;  rejected  takeoff 
and  landing  performance  standards,  8298 
Conwtion,  23)38 
Aircraft  products  Si^d  parts;  certification 
procedures: 
Dragonfly  model  (333  helicopter,  primary 
category  airiraft  airworthiness  standards, 
16089 
Primary  category  seaplanes;  weight  limit 
increase,  6808 
Airmen  cettificaticki: 
Pilot,  flight  inst^lctor,  ground  instnictor,  and 
pilot  school  jcertification  rules;  clarifying 
amendments  and  editorial  changes,  20282 
Comments  disposition  and  conforming 
amendmrtits;  correction,  2304 
Robinson  model  R-22  or  R-44  helicopters; 
pilots  and  certified  instructors  special 
training  and  experience  requirements,  660 
Airspace: 
Special  use  airs^e  reports;  technical 
amendments  16890 
Air  traffic  operating  and  flight  rules,  etc.: 
Afghanistan;  piti^ibition  against  certain  flights 
within  territlDry  and  airspace  (SFAR  No. 
67),  26684  I 
Final  compliance  waiver  petitions;  processing 

procedures;  policy  statements,  101 23 
Grand  Canyon  National  Park,  AZ;  special  flight 
niles  in  vitmity  (SFAR  50-2>— 
Conection,  1917 

Effective  dat^;  partial  delay;  correction, 
23604   I 
Prohibition  against  certain  flights  within  flight 
information  region  of  Democratic  People's 
Republic  0?  Korea  (SFAR  No.  79).  8016 
Correction,  1^286 
Unescorted  acce&s  privileges;  fingerprint  cards 
submission  for  employment  investigation 
checks;  add^ss  change,  18076 
Airworthiness  directives: 
AERMACCHI  S.p.A.,  31 107,  34555 
AERMACCI  Sli.A.,  17316,  17669 
Aeromot-IndusMa  Mecanico  Metalurgica  Ltda., 

10295       1  I 
Aerospace  Tecniologies  of  Australia  Ply  Ltd., 

7660        ![ 
Aerospatiale,  9*0,  15285,  16107,  17670, 

20064,  20m  23381,  28481 
Aerostar  Aircrifl  Corp.,  7672 
AgustaS.p.A.,  15753,  34798 
Airbus,  658,  im,  1905,  1909,  1911,  4374, 
4565,  456kl  5224,  5878,  7639,  7642,  9932, 
9934,  II  IBB,  12401,  13333.  13487,  13489. 
13493.  136{)8,  16102,  16104,  16886, 
20305.  23874.  23377.  24740,  27674, 
29096,  30024,  31345,  31614,  34556. 
34562.  34J576,  34580,  34589 
Alexander  Schleicher  Segelflugzeugbau,  9925, 
13505,  13|507,  19385,  20308,  23201, 
26425,  300.73,  32719 
AlliedSignal  Ajerospace,  19176 
AUiedSignal,  Inc.,  9732,  27450,  31108,  33539 
Allison  Engine  Co.,  25389,  30122,  31338 
American  Chav^pion  Aircraft  Corp.,  10297 
Avions  Mudry[et  Cie,  31 104 
Avions  Pierre  Robin.  19388,  20306 
Bell,  14026,  1J748,  15754.  26429.  26439 
Bell  Helicopter  Textron  Canada.  31609 
Boeing.  4.  1900,  2593,  3458,  5226,  5725,  6840, 
7693,  88*,  9408,  13497,  16091,  16096, 
16098.  1*181.  17932.  1^8307.  18817. 
2031 1,  2^9(14,  26063,  27455,  27465, 
33246.34271 
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Bombanlier,  4564.  7640,  9928,  1 1 108,  14804, 

17672,  24389,  27195,  34574 
British  Aerospace.  1737.  6064.  10527.  11112. 

12405.  13335,  13776,  15076,  15751, 

16111,  20300,  23376,  24915,  301 1 1, 

301 15.  301 19.  30587.  31347.  31608. 

31613.  32119,  32121,  33532,  34571,  34591 
Burkhart  Grob  Luft-und  Raumfahrt,  26427 
CAS  A,  31607 
Cessna.  3455.  3809,  5879,  7684,  8089, 9938, 

10519,  32973,  i4800 
CFM  International.  3031.  4158.  15073.  27452. 

33530 
Construcciones  Aerooauticas.  S.A..  1 1820. 

12615,26426,28482,30112 
Dassault.  4161,  11819,  12613,  23659,  33244 
de  Havilland,  11987,  12407,  28484,  29546, 

30121 
Diamond  Aircraft  Industries,  23200,  23657 
Domier,  1735.  1912.  1913.  5225.  5875,  6642, 

11110,  12605,  12617,  15078,  16094, 

16100,  20528,  26968,  27834,  29098. 

30114.34572 
Empresa  Brasileira  de  Aeronautica  S.A.,  1337. 

6842.  12609.  27676.  301 18.  34269.  34274. 

34558,  34559 
Eurocopter  Deutschland  GmbH,  347% 
Eurocopter  France,  6069,  9403,  9936,  11116, 

12408,  13116,  13510.  13512,  13514, 

16110,  17674,  17676,  19183,25158, 

30378.  31347,  31348,  31350,  31610, 

34789,  34790,  34803,  35128 
EXTRA  Rugzeugbau  GmbH.  5881.  6635. 

11821,20309 
Fairchild,  7644,  8062,  13491 
Fokker,  1907,  25%,  5873,  6066,  6844,  9935, 

11985.  12611.  12614,  13500,  13502. 

13775,  17318,  20303,  27197,  31612, 

34560,  34569,  34581 
General  Dynamics,  18121 
General  Electric  Aircraft  Engines,  1901 
General  Electric  Co.,  24913 
GKN  Westland  Helicopters  Ltd.,  12607,  15756 
Glascr-Dirits  Flugzeugbau  GmbH,  9734,  14603, 

29099.  29100.  30372,  32720,  33537 
Glasflugel,  6629 
Grumman,  8849 

Gulfstream,  8070.  8082,  19391,  34268 
Harbin  Aircraft  Manufacturing  Corp.,  7689 
Hartzell  Propeller  Inc.,  4160  • 
HOAC  Austria,  6633 
Industrie  Aeronautiche  e  Meccaniche  Rinaldo 

Piaggio  S.p.A.,  11823,  17321,  31106, 

33536 
Israel  Aircraft  Industries,  Ltd.,  1 1 106.  12403. 

15746 
Uarjet.  13498 

Lockheed.  8066.  17931.  20062.  23382.  26966 
Lucas  Air  Equipment,  31616 
McDonnell  Douglas.  6639.  8078.  16109.  19180. 

1%53,  20066.  23379.  24742.  28217.  34585 
Mitsubishi.  8074,  33243 
New  Piper  Aircraft  Corp.,  6839.  7652,  7668 
New  Piper  Aircraft,  Inc.,  18308,  23205 
Partenavia  Costruzioni  Aeronauticas  S.p.A., 

7680 
Pilatus  Aircraft  Ltd.,  7688.  10299.  16678. 

17323.  19175.  19390.  19798.  27195. 

29102.  30370.  32975,  34565 
Pilatus  Brittcn-Noiman  Ltd.,  7676,  76% 
Pratt  &  Whimey,  9405,  9730,  31340 
Precision  Airmotive  Corp.,  1335 
Raytheon,  7656.  7664.  1 1 1 14.  13495.  23203. 

26714,  28218,  31916,  34563 
REVO,  Inc.,  26964 
Robinson  Helicopter  Co.,  10301.  17677 
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Rolls-Royce  Ltd.,  34567,  34578 
Rolls-Royce,  pic,  7646.  181 19.  2491 1 
Saab.  13332.  15075.  16884,  17324,  18118. 

20302,  29094,  301 17,  34583,  34587 
Sabreliner,  8086.  14603 
Schempp-Hirth  KG.,  16883 
Short  Brothers,  5876,  24387,  29344,  29545 
'  SIAI  Marchetti,  10523 
SOCATA-Groupe  Aerospatiale,  6636,  6638. 

7648.  9926.  19178.  19384,  30375 
Stemme  GmbH  &  Co.  KG,  17320,  30377 
Teledyne  Continental  Motors.  1 1 367 
Textron  Lycoming,  4154 
Twin  Commander  Aircraft  Corp.,  16679,  19170, 
19387,  24210 
Airworthiness  standards: 
Aircraft  turbine  engines;  rain  and  hail  ingestion 

standards  haimooizauon,  1 4794 
Special  conditions — 
Eurocopter  France  model  AS-365  N3 

"Dauphin"  helicopter,  34784 
Eurocopter  model  AS-350  B3  "Ecureuil" 

helicopters,  34786 
Eurocopter  model  AS-355  E,  F.  Fl,  F2,  N 

Ecureuil  ll/Twinstar  helicopters.  26422 
EXTRA  Rugzeugbau  GmbH  model  EA-400 

airplane.  4563 
Ilyushin  Aviation  Complex  model  II-%T 

airplane.  3023 
Lockheed-Martin  model  382J  airplane.  17090 
McDonnell  Douglas  DC- 10- 10-30  airplane. 

13773 
McDonnell  Douglas  model  DC-9-81.  -82; 
high  intensity  radiated  fields,  34121 
Sikorsky  Aircraft  Corp.  model  S76C 

helicopter.  32972    « 
Turbomcca  S.A.,  33529 
Transport  category  airplanes — 
Braked  roll  conditions,  29070 
Cargo  or  baggage  compartments;  fire  safety 

standards.  8032 
Damage-tolerant  structure  fatigue 
requirements,  15708,  23338 
Technical  amendments  and  other 

miscellaneous  corrections,  8847,  1 2862 
Qass  B  airspace,  4162,  6001,  7697 
Qass  C  airspace,  9135,  15079,  27199 
Class  D  airspace,  2884,  4376,  4378,  5228,  5229, 
7057,  8093,  8095,  8255.  8562,^409,  9912, 
10758,  11989,  13778,  14344,  14604,  15079, 
16408.  17092.  20447.  20528,  20530,  20684, 
23206,  24389,  24744,  26445,  27199,  27474, 
30125,  30380.  31618,  33541,  33542 
Qass  E  airspace,  924,  1884.  1915,  1916,  1997. 
2136.  2137,  2138,  2598.  2599,  2600,  2601, 
2884,  2885,  2887,  2888,  2889,  2890,  3618, 
4376,  4378,  4379,  4380,  4381,  4383,  4384, 
4385,  4386,  4387,  4388,  4389,  4390,  4391 . 
4392.  4529.  5228.  5229.  5230.  5231,  7058. 
7059.  7060,  7061,  7062,  7063.  7281,  7282, 
7283.  7284,  7698,  8093.  8097,  8098.  8099, 
8100,  8255,  8342.  8343,  8345,  8346,  8563, 
9411,9412,9912,  10758,  11118,  11989. 
11990.  11991.  12410.  12618.  12619.  12620, 
12622,  12623.  12624,  12625,  12627,  12628. 
12629,  12630,  12632.  12633.  12634.  12. 
12988.  12989.  12991.  12992.  13778.  13779. 
14344,  14345,  14346.  14347.  14348,  14604. 
14606,  14607,  14608,  15080,  15081.  15082. 
16408.  16888,  16889,  17934,  17935.  17936. 
18311,  18312,  19393,  19394,  19395,  20068, 
20069,  20070,  20071.  20528,  20530,  20684. 
23206,  24390,  24745,  26445,  26446,  26447, 
26448,  26449,  26450,  26451,  26%9,  26970, 
26971,  26972,  26973,  26974,  26975,  26976, 
26977.  26978.  27474.  27476.  27477.  27478. 
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27479.  27480.  28891,  29103.  29942.  29943. 

29944.  30041.  30125.  30126.  30380.  30588. 

30589.  30590.  30591.  30592.  30593.  30594. 

30816.  31351.  31352,  31353.  31355.  31618. 

3 1 6 1 9.  3 1 620.  32722.  33542.  33543.  33544, 

33841,  34804,  34805,  34806.  35129,  35309, 

35505.  35506 
Colored  Federal  airways.  12640.  32723 
High  offshore  airspace  areas.  18313,  193%.  31356 
IFR  altitudes,  5882,  13118.  27205 
Jet  routes,  30380 
Jet  routes.  Federal  airways,  and  reporting  points, 

8564 
Noise  standards: 
Aircraft  type  and  airworthiness  certification: 

CFR  convction,  26063 
Remedial  noise  mitigation  measures;  Federal 
funding  approval  and  eligibility,  16409 
Restricted  areas,  32723,  32724 
Standard  instrument  approach  procedures.  666. 

2139.  2601.  2603.  2604.  2891.  5447.  5886, 

7064.7066.  10760.  10761.  10763.  11992. 

1 1994.  1 1995.  17937.  17938.  17939.  23206. 

23208.  23209.  2321 1.  23213.  25160,  25161, 

28220,  28222.  28224.  30595.  30597.  33844. 

33845 
VOR  Federal  airways,  5232.  7699.  9939.  19397. 

33842 
War  risk  insurance: 
Aviation  insurance  program.  13734 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Child  restraint  systems.  8324 
Commercial  passenger-carrying  operations  in 

single-engine  aircraft;  gyroscopic 

instrumentation  redundant  power. 

instrument  flight  rule  clarification,  6826 
Correction.  9912 
Pressurized  fuselages;  repair  assessment.  126. 

16452 
Airplane  operator  security: 
Screening  companies  (other  than  air  carriers); 

certification;  withdrawn,  26706 
Air  traffic  operating  and  flight  rules,  etc.; 
Afghanistan;  flights  within  territory  and 

airspace;  prohibition  (SFAR  No.  67), 

16078 
Airport  and  aircraft  operator  security;  meetings, 

19691 
Airworthiness  directives: 
AERMACCHl,  S.p.A..  5318.  5324.  12418. 

17969 
Aeromat-Industria  Mecanico  Metalurgica  Ltda., 

23685 
Aerospatiale.  5900.  6683.  8373.  13574.  18155. 

26106.  27688,  30425,  32152 
Agusta  S.p.A.,  30660 
Airbus,  1070,  6501,  7076.  8886.  9163.  10572. 

10576.  11169.  13570.  13572.  13576. 

14044.  14849.  14857.  16709.  16716. 

18153.  18156,  18158,  18164.  19421. 

19425.  1%78.  19684.  20546.  23690. 

24760.  26102.  26107.  26109.  261 1 1, 

26742,  27516.  27687.  29146.  29153.  30150 
Alexander  Schleicher  Segelflugzeugbau.  5322. 

5904.  7082.  7083.  13013,  16163.  27514, 

31368 
AlliedSignal  Aerospace.  5763 
AlliedSignal  Inc..  3056.  8885 
Allison  Engine  Co..  31138 
Aviat  Aircraft.  Inc..  30658 
Avions  Mudry  &  Cie.  14660 
Bell,  15790 
Boeing,  169,  5766.  8369,  13566.  14652.  14850. 

14863.  16449.  17344,  18167.  18341, 

19852,  26100.  26104,  27685,  27696.  29151 
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Bombardier.  18160.  31 140,  31377 

British  Aerospace,  1074,  4404,  6682,  8881, 

8883,  10579.  12708.  13378.  14383.  14656. 

16175.  16447.  16713,  17342,  18852, 

19680,  19682,  19688,  23686.  24136. 

29362.  30152.  33018 
Burkhart  Grob  Luft-und  Raumfahrt,  11171 
CASA,  17341 

Cessna,  7322,  13374,  31 135,  34833 
CFM  International.  3275 
Class  E  airspace.  24995 
Constiucciones  Aeronauticas,  S.A..  1 1631, 

13801.  14861.  18163.31142 
Dassault.  171,  19427 
Day-Ray  Products,  Inc.,  8374 
de  Havilland,  172,  13800.  16169,  16174.  17970. 

20552,  32771 
Diamond  Aircraft  Industries.  6882.  7324 
Domier.  3270.  12042.  13577.  14658,  15105, 

16167,  16715,  19689.  24758,  26112, 

27690,  29144,  29148,  29150,  31382 
Empresa  Brasileira  de  Aeronautica  S.A.,  14853, 

14855,  16170,  17130,  19673,  1%77,  20550 
Eurocopter  France,  3273,  10349,  10783,  12419, 

15791,  16916,  19668,  19670,  1%71, 

25180,  25182,  30662,  34135 
EXTRA  Flugzeugbau  GmbH,  6689 
Fokker,  4406,  7078.  13569.  16165,  16177. 

16711.  18342.  20141.  20554.  29157 
General  Electric  Co..  27001 
Glaser- Dirks  Flugzeugbau  GmbH,  13151, 

13376,  13381,  13581,  15793,  20545. 

27870,  31375 
Gulfsbeam,  20556 
Honeywell,  30155 
Industrie  Aeronautiche  e  Meccaniche.  5320. 

5325.  10157.  14049,  19854,  20684 
Industrie  Aeronautiche  e  Meccaniche  Rinaldo 

Piaggio.  S.p.A.,  30154 
Israel  Aircraft  Industries,  Ltd.,  1930 
Lockheed,  1076.  33019 
Lucas  Air  Equipment,  1 7738 
Maule  Aerospace  Technology  Corp.,  14051 
McDonnell  Douglas,  174,  1072,  3267,  3852, 

8371,  13579.  14047,  14654,  14851,  16172, 

19423,  20548,  24762.  2701 1.  27692. 

29155.  32154.  34832 
Mitsubishi.  17346.  18151.  27872 
Mooney  Aircraft  Corp..  33016 
New  Piper  Aircraft.  Inc..  7085.  20143.  28294. 

31374 
Pilatus  Aircraft  Ltd..  291 1.  3276.  5765,  14043. 

14385,  15795,  29360 
Pilatus  Britten-Norman  Ltd.,  13379,  29159, 

31370 
Pratt  &  Whitney,  167,  3483,  1 1381,  14055, 

24138,  25179,  27002.  32151,  33295 
Raytheon,  3278,  5327.  10573.  20543,  24756, 

31131 
Rolls-Royce,  pic,  17972,  23688 
S.N.CenlTair.  31372 
Saab,  3272,  5902,  6499,  14651,  15797,  19675, 

19686.  27694.  31380 
SAFT  America  Inc..  10156 
Schempp-Hirth  K.G.  33014 
Schempp-Hirth  K.G.,  33293 
Short  Brothers.  14859.  15798 
Sikorsky,  6685 
SOCATA-Groupe  AEROSPATIALE,  5898, 

7080,  28299,  34830 
Stemme  GmbH  &  Co.  KG,  3054,  12706,  25787 
Superior  Air  Paru,  Inc.,  7739,  8149 
Textron  Lycoming  et  al.,  2578 1 
Airworthiness  standards: 
Commuter  category  airplanes;  occupant 

protection  standards,  35648 


Rotocrafl;  normal  category — 
Maximum  weight  and  passenger  seat 
limitation.  34610 
Special  conditions — 
Boeing  model  757-300  airplane.  14381 
Boeing  model  777  series  airplanes,  30423 
Lockheed-Martin  model  382J;  automatic 

thrust  control  system.  2186 
Turbomeca  S.A.  model  Arriel  2S1  turboshafi 
engine.  23402 

Class  B  airspace,  68 1 8,  9459,  27 1 60,  275 1 9, 
30427 

Qass  C  airspace,  6818,  9459,  27160 
Informal  airspace  meetings,  31678 

Class  D  airspace,  12043.  13153.  17740,  17741, 
24500,  30156,  31384 
Informal  airspace  meetings,  31678 

Oass  E  airspace.  2913.  3673.  3674,  3675,  3854, 
3855.  3856.  3857.  3858.  3859.  7326.  7327, 
7328,  7329,  8151,  8152,  8153,  9461,  9462, 
11382,  11853,  12044,  12045,  12047.  12048. 
12049.  12050.  12051.  12052.  12053.  12054. 
12055,  13015,  13016,  13153.  13803.  13804, 
13805,  13807,  13808,  13809,  14387.  14388, 
15107.  15108.  15110,  15111.  16451,  16718, 
17740,  17742,  17743,  19429.  19855.  19856. 
19857.  19858.  20684,  24140.  27012,  27013, 
27014,  27015.  29061.  29161.  29162.  29163. 
29164.  29165.  29166.  29167.  29959,  29960, 
30156,  30157,  30159,  30428.  30570.  30663, 
30664,  30665.  32156,  32157,  32158,  33021, 
33591.  33881.  34136.  34137.  34836.  34837. 
34838.  34839.  35166.  35546.  35547.  35548. 
35549.  35550 

Colored  Federal  airways.  12710,  30666 

Compatible  land  use  planning  initiative,  27876 
Correction,  29061 

Federal  airways  and  jet  routes.  31679 

Rulemaking  petitions;  summary  and  disposition. 
16913 

VOR  Federal  airways.  1 27 1 1 .  24764 

NOTICES 

Acquisition  Management  System: 
Procurement  contracts  and  screening 

information  requests;  changes  6.  7,  and  8 
of  standard  clauses;  availability,  5994 
Advisory  circulars;  availability,  etc.: 
Aircraft  products  and  parts — 
Detecting  and  reporting  suspected  unapproved 

parts,  16612 
Supplemental  type  certificate  application 
guide,  30804 
Aircraft — 
Aircraft  certification  service  fees  for 

providing  production  certification-related 
services  outside  United  States,  13906 
Flight  in  icing  conditions,  120 
Restricted  category  agricultural  airplanes, 
19558 
Airship  design  criteria;  new  airship  certification 
projects;  envelope  tear  warning  systems, 
25540 
Airworthiness  certificate  application  form, 

30282 
Category  III  weather  minima  for  takeoff, 
landing,  and  rollout;  approval  criteria. 
28023 
Pressurized  fuselages;  repair  assessment,  137 
Transport  category  airplanes — 
Airplane  structure;  type  certification 

requirements,  35638 
Flight  test  certification  guide,  8322 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1472 
Submission  for  0MB  review;  comment  request, 
15255,34211 
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Aircraft: 

Foreign-manufMtured  aircraft;  unsafe  conditions 

conection,  2420S 

Aiiplanes.  Stage  2  noise  level;  interim  compliance 

waiver  petitions;  pixxessing  procedures,  1879 

Airport  noise  compatibility  program: 

Fort  Woitii  Meacham  International  Airport,  TX, 

17469 
Indianapolis  Intonational  Airport  IN,  20239 
Noise  exposure  nap — 
Akron-Cantoli  Regional  Airport.  OH,  29776. 

30804 
Amarillo  International  Airport,  TX.  26673 
Charlotte/Douglas  International  Airport.  NC, 

27611 
Daytona  Beach  International  Airport,  PL, 

19783 
Hulman  Regional  Airport.  IN,  12140 
Manchester  Airport,  NH,  10061 
Nantucket  Manorial  Airpoit.  MA.  82S0 
San  Diego  International  Airport.  CA.  6791 
Scottsdale  Aiipfjiit,  AZ,  13906 
Aviation  Rulemakibg  Advisory  Committee:  task 

assignments,  3614 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability,  3373,  19SS9 
Committees;  establshment.  renewal,  termination, 
etc.: 
Aviation  Rulemaking  Advisory  Committee, 
8250 
Emissions  and  di$peisian  modeling  system  policy 

for  airport  airquality  analysis.  18068 
Environmental  stitcmenu;  availability,  etc.: 
East-central  eqnaiorial  Pacific  Ocean;  mobile, 
floating  latmch  platform  constnictioa  and 
operation,  20240 
General  Mitchdl  International  Airport,  WI. 
6792 
Environmental  statements;  notice  of  intent 
Cal  Black  Memorial  Airport.  Glen  Canyon 
National  Rocreation  Area.  UT.  19996 
Geveland  Hopkins  International  Airport  OH. 

25894 
Piedmont  Triad  International  Airport.  NC. 
26674 
Exemption  petiticpk;  summary  and  disposition. 
121.  1143.  3178.  5601.  6253.  10424,  10425, 
11327.  1214K  13907.  15478,  19283,  24838, 
25541.  27613.  30282,  31826,  33755 
Explosives  detection  systems;  certification  criteria. 

18104  ; ' 

Grants  and  coopewive  agreements;  availability, 
etc.: 
Airport  improvement  program.  4341 
Military  airport  program,  29055 
Undergraduate  itstitutions  and  technical 

colleges  aviation  research  program,  33756 
Meetings: 
Aircraft  Noise  t^deral  Interagency  Committee, 

5410  j 

Air  TrafRc  Pro  wluies  Advisory  Committee. 

16612.  337^7 
Aviation  Industry  Committee.  16612 
Aviation  Rulemaking  Advisory  Committee.  122, 
22%,  2714,  3388,  541 1.  6286.  8515, 
10258,  12143,  13720,  14171,  20441, 
2802?,  29296,  30284,  32908,  34679. 
35306,  35307 
Aviation  Security  Advisory  Committee.  17039 
Commercial  space  transportation;  forecast 

conference  and  special  public  session.  541 1 
Commercial  Space  Transportation  Advisory 

Committee,  17040 
Fire  and  cabin  safety  research;  international 

conference,  35638 
Grand  Canyon  National  Park;  overflight  route 
structures,  18964 


National  Paries  Overflights  Working  Group, 

17040 
Operations  Specifications  Industry  Woricing 

Group.  3013 
Research,  Engineering,  and  Development 

Advisory  Committee,  1988,  11473 
RTCA,  Inc.,  122.  1144.  1524.  1989.  3013.  3179, 

3944.  7499.  8515,  9896,  10%3,  13094. 

13095.  15479,  16613,  16854,  17470, 

18069.  18485,  19997,  20441,  23487, 

25265.  28547.  29058.  30030.  30551 
Streamlining  software  aspects  of  certiflcation 

program;  industry  workshop,  19784 
Organization,  ftmctions,  and  authority  delegations: 
Aviation  Rulemaking  Advisory  Committee, 

33758 
Dispute  Resolution  for  Acquisition  Office; 

relocation,  2296 
Passenger  facility  charges;  applications,  etc.: 
Aspen/Pitkin  County  Airport  CO,  1 1704 
Bert  Mooney  Airport.  MT,  20243 
BinghamtOD  Regional  Airport  NY.  19571 
Bismarck  Municipal  Airport,  ND,  3179 
Burlington  International  Airport,  VT,  8734 
Chicago  O' Hare  International  Airport  and 

Chicago  Midway  Airport  IL.  30552 
Chicago  O'Hare  International  Airport  IL.  3180 
Cincinnati/Nordiem  Kentucky  Intemaiianal 

Airport  KY.  5411.  19572 
Corpus  Christi  International  Aiipoit  TX.  1 145 
Craven  Regional  Airport  NC.  9041 
Delu  County  Airport  MI.  10963 
Des  Moines  International  Airport  lA.  34680 
Dulles  International  Airport  VA,  13297 
Bko  Municipal  Airport  NV,  18486 
Fayetteville  Municipal  Airport-Drake  Field,  AR, 

1880 
Ford  Airport  MI.  33758 
Fort  Lauderdale-Hollywood  International 

Airport  FL;  3388.  4347 
Fort  Wayne  International  Airport  IN,  19785 
Grand  Folks  International  Airport  ND,  337S9 
Greater  Rochester  International  Airport  NY, 

30806 
Gulfiwrt-Biloxi  Regional  Airport  MS,  30030 
Jack  McNamara  Fiekl,  CA.  23335 
Jackson  Hole  Airport  WY.  19572 
Jackson  International  Airport  MS.  9626 
Jefferson  County  Airport,  TX,  5412 
Juneau  International  Airport  AlC,  5413 
Key  FieM  Airport  MS.  34212 
Lambert-St  Louis  International  Airport  MO. 

9627 
Lawton  Municipal  Airpoit  Authority.  OK  et  al.. 

4341 
Manchester  Airport  NH.  29058 
Manhattan  Regional  Airport  KS.  27615 
MBS  International  Airport  MI.  12143 
McGhee-Tyson  Airport  TN.  16613 
Mid-Delu  Regional  Airport  MS.  30031 
Monterey  Peninsula  Airport  CA.  26246 
National  Airport  VA.  15256 
Natrona  County  International  Airport  WY, 

25132 
New  Hanover  County  Airpoit  Authority,  NC, 

etal.,  30553 
New  Orleans  International  Airpoit,  LA,  26674 
North  Bend  Municipal  Airport  OR,  28024 
Northwest  Arkansas  Regional  Aiiport  AR, 

30806 
Ontario  International  Airport  CA,  10259 
Outagamie  County  Airport.  WI,  27615 
Pangbom  Memorial  Airport  WA,  18486 
Pellston  Regional  Airport  of  Emmet  County, 

Ml,  30032 
Philadelphia  Intenutional  Airport  PA,  2714 
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Phoenix  Sky  Harbor  International  Airport  AZ, 

28440 
Portland  International  Jetport.  ME,  7044 
Port  of  Portland.  OR,  et  al.,  10062 
Quad  City  Intenutional  Airport  IL.  597 
Reading  Regional  Aiipon,  PA,  8515 
Reno/Tahoe  International  Airport  NV,  596 
Roanoke  Regional  Airport,  VA,  19997 
Roberts  Field-Redmond  Municipal  Airport,  OR. 

17923 
San  Angelo  Municipal  Airport  TX,  27341 
San  Diego  International-Lindbergh  Field,  CA. 

29297 
San  Jose  International  Airport  CA,  18487 
Seattle-Tacoma  International  Airport  WA, 

13297 
Sioux  Gateway  Airport  I  A.  17923 
SpringfieM-Branson  Regional  Airport  MO, 

5413 
St  George,  UT,  et  al.,  16613 
Tallahassee  Regional  Airport  FL,  1989 
Texarkana  Regional  Airport  AR,  31260 
Tri-Stttc  Airport.  WV,  28441 
Valley  Intenutional  Airport.  TX,  25265 
Waco  Regional  Airpoit  TX,  18246 
Washoe  County  Airport  Authority,  NV,  et  al., 

20243 
Wichiu  Mid-Continent  Airport,  KS,  2714 
William  R.  Fairchild  Intenutional  Airpoit  WA. 

30807 
Wilmington  Intenutional  Airpoit  NC,  7499 
Worcester  Regional  Airport,  MA,  6792 
Yampa  Valley  Regional  Airport.  CO.  16616 
Yeager  Airport.  WV.  597 
Technical  standard  orders: 
'    Aircraft  portable  megaphones,  3181 
Emergency  evacuation  slides,  ramps,  and  slide/ 

raft  combinations,  3181 
Transport  airplane  emergency  evacuation; 

passenger  capacity  increases  and  compliance 
with  type  certification  requirements;  policy 
statement  13095 
Transport  category  airplanes: 
Wake  vortex  characteristics  evaluation; 

inclusion  in  type  certification  process; 

policy  statement  9627 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  informabon  collection  activities: 
Proposed  collection;  comment  request  4475, 

19949 
Submission  for  OMB  review;  comment  request 
29755 
Communicatians  Assistance  for  Law  Enforcement 
Act: 
Commimications  and  call-identifying 

information;  acnul  and  maximum  capacity 
for  content  interception;  carrieis' 
requirements,  12218 
Meetings: 
Crimiiul  Justice  Information  Services  Advisory 

Policy  Board,  13689 
DNA  Advisory  Board,  3004,  35280 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Commercial  mobile  radio  services — 
Wireless  services  compatibility  with  enhanced 
91 1  services;  reconsideration  petitions. 
2631 
Competitive  bidding  procedures.  2315 

Conection,  12658,29958 
Domestic  public  fixed  radio  services — 
Subscription  multipoint  distribution  service; 
classification  as  non-broadcast  service, 
29667 


JT 


FCC 


Foreign  participation  in  U.S. 

telecommunications  marlcet;  effective 
competitive  opportunities  test  changes; 
correctioo,  5743,  64%.  24120. 
InterLATA  (H  calls;  billed  partv  preference, 
11612 
Coirecticn,  15315 
Inteniational  settlement  rate  benchmarks,  8578 
Tariffs- 
Electronic  filing  system,  35539 
Telecommunications  Act  of  1996; 
implementatioa — 
Bell  Operating  Companies  (BOCs)  and  local 
exchange  carriers  (LECs);  interexchange 
services  originating  in  LEC's  local 
exchange  area;  regulatory  treatment. 
16696 
Customer  proprietary  network  Information 
and  other  customer  information; 
telecommunications  carriers'  use,  20326 
In-region.  intentate  domestic  interLATA 
services  by  Bell  Operating  companies; 
non-accounting  safeguards,  etc.; 
correction,  34603 
Local  exchange  carriers;  tariff  streamlining 

provisions;  CFR  correction,  13132 
PayptMoe-specific  coding  digits  provision  by 
local  exchange  carriers  and  payphone 
service  providers  to  interexchange 
carriers,  20534 
Pay  telephone  reclassification  and 

compensation  provisions;  AT&T  request 
for  limited  waiver  of  per-call 
compensation  obligation,  26495,  26497 
Unauthorized  changes  of  consumers'  long 
distance  carriers  (slamming);  policies 
and  rules;  effective  date,  1 3798 
Universal  service  policy;  correction,  27857 
Universal  service  support;  eligible 

telecommunications  carriers;  designation 
procedures.  162 
Universal  service  support;  mechanisms 

policy,  2094,  33585 
Universal  service  support;  payment  of 

quarterly  contributions  in  equal  monthly 
installments,  3830 
Telephone  number  portability — 
Long-term  number  portability  cost 
distribution,  35150 
Terminal  equipment,  connection  to  telephone 
network — 
Customer-provided  terminal  equipment;  terms 
and  conditions;  U.S.  and  Canadian 
requirements  harmonization;  correctioa, 
25170 
Toll  free  service  access  codes;  vanity  numbers, 

16440 
Wireless  telecommunications  licensees; 

streamlined  procedures  to  reduce  carriers' 
regulatory  burden,  10338 
Freedom  of  Information  Act;  implementation, 

8140,  25778 
Frequency  allocation  and  radio  treaty  matters: 
Radio  frequency  devices;  marketing  and 

equipment  authorizations,  3 1 645 
Television  channels  60-69;  746-806  MHz  band 
reallocation,  6669 
Personal  communications  services: 
Licenses  in  C  block  (broadband  PCS) — 
Installment  payment  financing,  2170,  10153, 
17111 
"  Practice  and  procedure: 

Electronic  filing  of  documents  in  rulemaking 

proceedings,  24121 
Forfeimre  proceedings;  policy  statement; 
correction,  26992 


Formal  complaints  filed  against  common 

carriers;  processing,  990 
Pioneer's  preference  program;  termination; 
reconsideration  petition  denied,  24126 
Pole  attachments,  conduits,  and  rights-of-way — 
Telecommunications  carriers;  just,  reasonable, 
and  nondiscriminatory  rates,  12013 
Radio  broadcasting: 
AM  expanded  band  allotment  plan; 

implementation;  reconsideration  petitions 
denied,  28486 
Equal  employment  oppoftunity  annual 

employment  reports;  filing  dates,  16906 
Radio  technical  rules;  streamlining,  33875 
Religious  broadcasters;  equal  employment 
opportunity  requirements,  11376 
Radio  services,  special: 
Fixed  microwave  services — 
38.6-40.0  GHz  frequency  band;  service  and 

auction  rules,  6079,  10780 
Common  carrier  and  private  operational  fixed 
microwave  services;  conditional 
authorization  authority,  10778,  14039 
Local  multipoint  distribution  service;  28  GHz 
and  31  GHz  bands  use,  9443,  14039 
Maritime  services — 
Passenger  ships,  large  cargo  and  small;  radio 
installations  inspection,  29656 
Personal  communications  services;  fixed 

satellite  and  local  multipoint  distribution 
services,  26502 
Correction,  27625 
Private  land  mobile  services — 
220-222  MHz  band;  partitioning  and 
disaggregation.  32580 
Radio  stations;  table  of  assignments: 
Alabama,  11378 

Arizona,  4195,  6078,  10346,  30144 
Arizona  et  al.,  27498,  32981 
Arkansas,  24454,  27859 
Arkansas  et  al.,  6077 
California,  6078,  7308,  10345,  13347,  24970, 

27212 
Colorado,  3832,  8580 
Florida.  3834.  10346,  26993 
Georgia,  5743,  17736 
Georgia  et  al.,  5744 
Idaho,  27498 
Illinois,  13546.  34604 
Indiana,  8580 
Iowa,  11378 
Kansas,  2350 
Kentucky,  8579,  8581 
Michigan,  18842,  30144 
Minnesota,  17123,  30145 
Mississippi,  2350,  3833,  8579.  26993 
Missouri.  165.  18843 
Montana.  6077.  27858 
Nevada  et  al.,  23226.  29668 
New  York.  3832.  27858 
Oklahoma,  13545 
Oregon.  17123.  19663 
South  Dakota.  12412.  13545.  13546 
Tennessee  et  al..  8578 
Texas.  164.  165.  3833.  4398,  5464,  11379. 

26992 
Utah,  8579 
Vermont  et  al.,  27857 
Virginia,  10345,  34604 
Washington,  2350,  2351,  8581,  11378 
West  Virginia.  12413 
Wisconsin,  3832,  3834,  30145 
Wyoming,  2351,  11379 
Television  broadcasting: 
Advanced  television  (ATV)  systems — 
Digital  television  implementation,  15774 
Digital  television  service;  channel  allotments 
and  other  procedures;  impact  on  existing 
television  service,  13546 


Cable  television  systems —  . 
Emergency  alert  system  for  wired  cable  TV 

systems,  29660 
Inside  wiring;  effective  date,  15103 
Television  broadcast  station  network  and 
cable  television  system  cross  ownership; 
reconsideration  petition  denied,  17333 
Equal  employment  opportunity  aimual 

employment  reports;  filing  dates,  16906 
ReUgious  broadcasters;  equal  employment 

opportunity  requirements,  1 1 376 
Video  programming;  blocking  based  on  program 
ratings;  technical  requirements,  20131 
Television  broadcastinga: 
Telecommunications  Act  of  1996; 
implementation — 
Open  video  systems;  reporting  and 

recordkeeping  requirements;  effective 
date;  correction,  31934 
Television  stations;  table  of  assignments: 
California,  6079 

PROPOSED  RULES 

Common  carrier  services: 
Advanced  telecommunications  technology, 
regulations  regarding  experiments; 
comment  request,  35168 
Alternative  incentive  based  regulation;  policies 
and  rules;  reclassification  of  Comsat  Corp. 
as  nondominant  carrier,  2581 1 
Communications  Assistance  for  Law 

Enforcement  Act;  implementation,  1943 
Competitive  bidding  procedures 
Spectrum  auction  program;  minority-based 
and  gender-based  designated  entity 
provisions,  etc.,  770 
Computer  III  fiirther  remand  proceedings;  Bell 
Operating  Co.  enhanced  services  provision; 
computer  III  and  Open  Network 
Architecture  safeguards  and  lequitements 
review,  9749 
Mutual  Recognition  Agreements  implementation 
and  Global  Mobile  Personal 
Communication  for  satellite  terminals; 
equipment  authorization  process 
streamlining.  31685 
Operations  support  systems,  intercoimection, 
and  operator  services  and  directory 
assistance;  performance  measurements  and 
reporting  requirements,  27021 
Satellite  communications — 
Direct  broadcast  satellite  service;  policies  and 
rules,  11202 
Schools  and  libraries  and  rural  health  care 
universal  support  mechanisms;  1998 
collection  amounts,  27542 
Telecommunications  Act  of  1996; 
implementation — 
Customer  proprietary  network  information 
and  other  customer  information; 
telecommunications  carriers'  use,  20364. 
26138.33890 
Telecommunications  services,  equipment,  and 
customer  premises  equipment;  access  by 
persons  widi  disabilities.  28456 
Universal  service  support,  methodology  for 
determining,  23258 
Telecommunications  relay  services  and  speech- 
to-speech  services  for  individuals  with 
hearing  and  speech  disabilities,  32798 
Universal  service  support;  forward-looking 

economic  cost  mechanism,  28339 
Wireless  telecommunications  services;  universal 
licensing  system;  development  and  use, 
16938,  26758 
Conducted  emission  limits;  inquiry,  34618 
Industrial,  scientific,  and  medical  equipment: 
RF  (radio  frequency)  lighting  devices,  20362 
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Practice  and  procedure: 
Regulatory  fees  (1998  FY);  assessment  and 
collection,!  ^6188 
Correction,  171974 
Radio  and  televisikti  broadcasting: 
Telecommunic^ons  Act  of  1996; 
implementfttion — 
Broadcast  ouraership  and  other  rules;  biennial 
review,  1*758 
Radio  broadcastinjg: 
Biennial  regulatory  review;  streamlining  of  mass 
media  applications,  niles,  and  processes, 
19226       ' 
Emergency  alert  system,  15806 
Radio  technical  rules;  streamlining,  33892 
Telecommunications  Act  of  1996; 
implementation — 
Broadcast  ownership  and  other  rules;  biennial 
review,  115353 
Radio  firequcncy  i^vices: 
Scanning  receivers,  further  ensurance  against 
receiving  (idllular  radio  signals,  31684 
Radio  services,  S|)ecial: 

Fixed  microwave  services — 
Transfer  of  license  owned  by  small  business 
to  non-snail  business  or  small  business 
eligible  IfOr  smaller  bidding  credit; 
partitioning  and  disaggregation;  38.6- 
40.0  GHi  band  use,  3075 
Private  land  mpoile  services — 
Dedicated  shjort  range  communications  of 
intelligetit  transportation  services;  7S 
MHz  band  allocation,  35558 
Radio  stations;  iai)|e  of  assignments: 
Arizona,  12427 
Aricansas,  7361,  17799,  24518 
California,  124^6 
Colorado,  23S4| 
Florida,  2354 
Georgia,  10354 
Idaho,  19700 
Illinois,  27902 
Indiana,  17145 
Iowa,  30173 
Kansas,  6699,  7$6I 
Kentucky,  420$,  8606,  10355 
Massachusetts,  245 1 7 
Mississippi,  34^^2 
Montana,  1140t' 
Nebraska  et  al.;  {13612 
New  Mexico,  119700,  34622 
New  York,  66Sl^,  7360,  1 1400,  13158,  19701 
New  York  et  aij^20562 
Oklahoma.  346pC 
Oklahoma  et  aL,  l%99 
Oregon,  194,  3ft620 
Pennsylvania,  12426 
Pennsylvania  et  pi.,  11400 
Tennessee,  171|4|6 
Texas,  193.  23$$.  6144,  7360,  17145.  20563. 

24518      J ! 
Texas  et  al.,  27i44 
Virginia,  13027] 
Washington,  4m  30173,  34620 
Washington  etlal.,  194 
West  Virginia,  ll|94,  13612,  13818 
Wyoming,  24517,  34619,  34620,  34621 
Semi-annual  agenda,  22944 
Television  broadcasting: 

Advanced  televji^ion  (ATV)  systems — 
Digital  televj^on  spectrum;  ancillary  or 
suppleni4ntary  use;  fees,  10180 
Biennial  regulakbry  review;  streamlining  of  mass 
media  applications,  rules,  and  processes, 
19226 
Cable  televisionjservice — 

Pleading  and  tomplaint  process;  1998 
biennial  fegulatory  review,  24145 


Cable  television  systems — 
Annual  report;  Form  325  collection,  27545 
Program  access  proceeding;  complaint 
resolution,  1943 
Closed  captioning  of  video  programming; 
accessibility  of  televised  emergency 
information  to  persons  with  hearing 
disabilities,  3070 
Emergency  alert  system,  15806 
Slate  and  local  zoning  and  land  use  restrictions 
on  siting,  placement  and  construction  of 
broadcast  transmission  facilities; 
preemption,  13610 
Telecommunications  Act  of  1996; 
implementation — 
Broadcast  ownership  and  other  rules;  biennial 

review,  15353 
Digital  television  spectrum  ancillary  or 
supplementary  use  by  DTV  licensees, 
460.29687 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  77.  1968. 
2680,  4449,  5521,  5803,  5949.  7785,  7786, 
8201,  10379,  10380,  12468,  12471,  13255, 
14462,  15414,  17005,  17006,  17178. 

18421,  20631,  23787.  25858.  27965. 
29011.  29213.  229216,  29217,  29993, 
30223,  32041.  34185.  34650.  35587 

Submission  for  0MB  review;  comment  request, 
227.  561.  878,  1850,  31 13.  4261.  6757. 
9231.  11257.  12801.  13047.  13049.  15200. 
16259.  17178.  18196.  18919.  19725. 
20190.  20406.  20684.  23466.  24543. 
25043.  25859,  25860,  26593,  27%7, 
29217,  29994,  30223,  32880.  34885 
Common  carrier  services: 
General  wireless  communications  service — 
Auction  no.  19;  minimum  opening  bids  and 

formula;  comment  request.  6181 
Auction  schedule,  5803 
In-region  inlerLATA  services — 
BellSouth  Corp.;  application  to  provide 
services  in  South  Carolina  denied,  78 
International  Section  214  authorization  process 
and  tariff  requirements;  streamlining; 
exclusion  list,  33929 
Local  multipoint  distribution  services — 
Auction  no.  1 8;  minimum  opening  bids 

formula;  comment  request.  2976 
Auction  of  986  licenses;  minimum  opening 

bids  or  reserve  prices,  5522 
Auction  rules  and  eligibiKty  requirements; 
guidance  availability,  3572 
National  Exchange  Carrier  Association; 

common  line  and  imiversal  service  fund 
average  schedules  modification,  31218 
Satellite  notifications;  registration  and 

processing  cost  recovery,  3891 
Telecommunications  Act  of  1996; 
implementation — 
Local  competition  survey,  29409 
Telecommunications  relay  services;  State 

certification;  applications  accepted,  30224. 
31219,33061.34886 
Toll  fire  service  access  codes;  vanity  numbers. 

18422.  29734 

Universal  service  contribution  factors,  3892, 

10876,28510 
Universal  service  support;  State  forward-looking 

cost  studies;  comment  request,  3 1 775 
Universal  service  support  mechanisms,  program 
to  monitor  impacts;  comment  request, 
27967 
Infrastructure  report;  modifications;  comment 
request,  14938 
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Federal  Crop 

Meetings: 

1999/2000  Worid  Radiocommunication 
Conference  (WRC  99)  Advisory 
Committee,  3894,  16813,  26187 
North  American  Numbering  Council,  3894, 

5540.  11445,  17179,  23286.  25861,  31219 
Universal  service;  report  to  Congress;  En  Banc 
hearing,  8451,9231.  10876 
Meetings;  Sunshine  Act,  3895,  4263.  5378.  8202. 
9232,  11677,  15415,  17009.  26188.  30756, 
31466,31467.31776 
Organization,  functions,  and  authority  delegations: 

Defense  Commissioner,  1 1677 
Payment  accepted  from  non-Federal  sources; 

semiatuiual  report.  8742 
Personal  communications  services: 
Microwave  incumbent  (A-  and  B-Block) 
licensees  relocation;  tax  certificates 
deadline.  16503 
Privacy  Act: 

Systems  of  records.  3323.  5378.  10019 
Radio  services,  special: 
Phase  II  220  MHz  service  licenses  auction; 
minimum  opening  bids  and  other 
procedural  issues.  35213 
Private  land  mobile  services — 
Central  &  South  West  Services.  Inc.;  sharing 
of  industrial/land  transportation  channels 
'  with  public  safety  users.  285 1 1 
Specialized  mobile  services — 
800  MHz  licenses;  general  category  chaiuiels; 
license  renewal  procedures.  15844 
VHF  public  coast  spectrum  (156-162  MHz); 
applications.  16261 
Reporting  and  recordkeeping  requirements.  561. 
1851.  2392.  3574.  7788.  7789,  8645,  9793. 
11258.  12802,  12804,  13049,  14463.  14940, 
18197,  20407,  20632,  24805,  26602,  2851 1. 
29218.  30757.  33930,  34186,  35588 
Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc.,  31 14,  3743,  4640.  5804.  5950. 
6569,  6934.  9793.  I038I.  11678.  12472. 
13669.  19726.  20633.  25862.  26606.  27575. 
29735,  31776,  32880 
Service  quality  and  customer  satisfaction  reports; 

improvements;  comment  request.  14942 
Southern  Co.;  business  and  industrial/land 
transportation  channel  construction 
requirements;  waiver,  26188,  30225 
Television  broadcasting: 
'  Cable  television  systems — 

Video  programming  delivery;  market 

competition  status;  annual  assessment, 
10222 
Applications,  hearings,  delerminalions,  etc.: 
Arnold.  Lewis  B..  26595 
BellSouth  Corp.  et  al.,  7787 
Perry,  Keith,  26596 

Pocket  Communications,  Inc.,  et  al.,  14709 
Ptak,  Joesph  Frank,  26598 
Rabenold,  Marie  A.,  26599 
Szoka,JefTy,  26601 
Universal  service  support;  determination 

methodology;  en  banc  hearing,  29994 
Westel  Samoa,  Inc..  16260 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Apples,  17050 

Fresh  market  tomatoes,  etc.,  1 4333 
Grapes;  correction,  3 1 338 
Peanuts,  31331 
Popcorn.  33835 
Sionefruit,  29933 
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Federal  Crop 


Tobacco,  34549,  34778 
PROPOSED  RULES 

Crop  insurance  regulations: 
Nursery  crop;  1995  and  prior  crop  years,  4399 

NOTICES 

Crop  revenue  coverage: 
Com,  grain  sorghum,  soybeans,  and  conon;  plan 
of  insurance  availability,  16225 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agricultural  risk  management  education 
program,  6810 

Federal  Deposit  Insurance 
Corporation 

RULES 

Deposit  insurance  coverage; 

Streamlining  and  simplification,  25750 
Development  and  review  of  regulations;  policy 

statement.  25157 
Economically  depressed  regions;  determination, 

10293 
Freedom  of  Information  Act;  implementatioa, 

16401 
Interests  on  deposits: 
Payment  of  interest  or  dividends  on  demand 
deposits;  exception  to  prohibition,  8341 
International  banking  regulations;  consolidation 

and  simplification.  17056 
Unsafe  and  unsound  banking  practices: 
Small  insured  institutions;  expanded 
examination  cycle,  16378 
PROPOSED  RULES 
Economically  depressed  regions;  determination; 

withdrawn.  10349 
Freedom  of  Information  Act;  implementation,  29 
Semi-annual  agenda.  22970 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3182. 

3324.  11259.  15416.  24179.  27575.  27730 
Submission  for  OMB  review;  comment  request, 
3743.  9900.  25862.  31467 
Federal  banking  and  thrift  agencies;  capital  and 
accounting  standards  differences;  report  to 
congressional  committees.  20633 
Federal  Deposit  Insurance  Act- 
Interest  charges;  General  Counsel's  Opinion, 

19258 
State  banks  operating  interstate  branches; 
interest  charges;  General  Counsel's 
opinion.  27282 
Financial  institutions  in  receivership;  insufficiency 
of  assets  to  satisfy  all  claims;  determinations, 
3114 
Meetings: 

Affordable  Housing  Advisory  Board.  26606 
Meetings;  Sunshine  Act.  228.  1471.  4641.  6758. 
6759,  7415,  10020.  13670.  14944.  16814. 
18009.  19259.  20407.  20638.  24543.  24806. 
27084.29411.32213.34650 
Repurchase  agreements  of  depository  institutions 
with  securities  dealers  and  others;  policy 
statement.  8645 
State  nonmember  banks;  independent  external 
auditing  programs;  policy  statement 
rescission.  878 

Federal  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Corporate  and  labor  organizations — 

Membership  association  member,  defmition; 

correction.  385 1 
Membership  association  member,  defmition; 
hearing.  10783 


Presidential  primary  and  general  election 
candidates;  public  financing: 

Electronic  filing  of  reports,  33012 
Rulemaking  petitions: 

Bopp,  James,  Jr.,  8363 

James  Madison  Center  for  Free  Speech,  29358 

Wheeling.  John  J..  4404 

NOTICES 

Meetings;  Sunshine  Act.  79.  1 1 10.  2392,  2681, 
5950,  8452,  9793.  10877,  12097,  12472, 
17418,  18919,  20190,  25209,  25862,  26807. 
29219.  30226.  31993,  33373,  33931 
Privacy  Act: 

Systems  of  records.  3895 
Special  elections;  filing  dates: 
California.  5380.  9232 
New  Mexico.  19260 
New  York.  2240 

Federal  Emei^ency  Management 
Agency 

RULES 

Disaster  assistance: 
Damaged  facilities  restoration.  5895 
Public  assistance  and  hazard  mitigation  grant 
programs;  appeals  review  and  disposition 
procedures.  17108 
Correction.  24%9 
Federal  claims  collection: 

Administrative  and  tax  refund  offsets.  1063 
Flood  elevation  determinations: 
Alabama  et  al..  3039,  3041.  3044.  14826. 

17732.  28280 
Alaska  et  al..  28273 
Arizona  et  al..  10144,  10147.  10150.  28261. 

28269 
Arkansas  et  al.,  15095,  15099 
Connecticut  et  al.,  14823.  28265 
Florida  etal..  14821.  17731 
Georgia  et  al..  17734 
Illinois.  28267 
Flood  insurance;  communities  eligible  for  sale: 
Alabama  el  al.,  20322 
Connecticut  et  al.,  274% 
Georgia  et  al.,  9951,  20324 
Illinois  et  al..  13543 
Nebraska  et  al..  30642 
New  Jersey  et  al..  6869 
New  York  etal..  11609 
Ohio  etal..  6871 
Flood  insurance  program: 
Standard  flood  hazard  determination  form 

removed.  27856 
Write-your-own  program — 
Private  sector  property  insurers  assistance, 
32761 

PROPOSED  RULES 

Disaster  assistance: 

Declaration  process,  10816 

Hazardous  mitigation  grant  program,  24143 

Temporary  housing  assistance;  application 
period  extension,  25010 
Flood  elevation  determinations: 

Alabamaetal.,  3063,  28331 

Alaska  etal.,  10168,  15133 

Arizona  et  al..  28322 

Connecticut  et  al.,  14874 

Maine  et  al.,  17793 
Semi-annual  agenda,  22752 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13852, 

13853,  17861,  24180.  24181.  35224 
Submission  for  OMB  review;  comment  request, 

1471,  7415,  7416,  7417,  17862,  24181, 

24182,  24806 


American  Indian  and  Alaska  Native  policy; 

comment  request,  7793 
Disaster  and  emergency  areas: 
Alabama.  13670,  13854.  141 17.  16503,  20408, 

23287,  24182,  25480 
American  Samoa,  35225 
Arkansas,  25481 

California,  10020,  10021.  11678.  13854.  24807 
Delaware,  11678 
Florida,  4264,  10224.  10381,  10382,  11679, 

11680,  12808,  13671,  13854,  14117. 

14944.  15417,  16503,  19491.  20408, 

23287,  24183,  35225 
Georgia.  13854,  14117.  14118.  14119.  15417. 

15418.  16504.  19260.  19492.  20409, 

23287.  24808,  25481.  27084.  27576.  28384 
Guam,  1472,  2681,  11680,  13672,  24808 
Indiana,  27577.  30757 
Kansas,  35225 
Kentucky.  13672,  15418,  19492,  27084,  27577. 

28384,  30757 
Maine,  4265,  6184.  6569 
Marshall  Islands.  19261.  25481 
Micronesia.  19493.  25482.  30758 
Minnesota.  17863.  19261,  19262,  19493 
New  Hampshire,  6185,  6569 
New  Jersey,  13672.  13855 
New  Mexico,  7417,  7418,  7795 
New  York.  4265.  6185.  6186,  35226 
North  Carolina,  6186.  7418,  7795,  10021, 

10022.  1 1680.  16504.  17863,  19262,  19263 
North  Dakota.  35226 
Northern  Mariana  Islands,  1473,  2682.  4266. 

13855.  35226 
Pennsylvania.  35227 
South  Dakota,  33665.  33666.  35227 
Tennessee;  6 187.  6569.  8452.  10022.  10023. 

10224.  11681.  13855,  24183,  24809, 

25482,  27085,  27577.  28384.  30758.  35228 
Vermont.  6188.  6570 
Disaster  assistance: 

Crisis  counseling  assistance  and  training.  16504 
Emergency  food  and  shelter  program;  National 

Board  implementation  plan,  10877 
Flood  insurance  program: 
Flood  map  changes,  28760 
Standard  flood  hazard  determination  form; 

changes,  27%9 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Disaster  assistance;  hazard  mitigation  program, 

6188 
Public  assistance  program;  improved  delivery 

system  field  testing,  5804 
Meetings: 
American  Indians  and  Alaska  Natives;  tribal 

policy;  public  consultation  sessions,  1 1260 
Emergency  Management  Institute  Board  of 

Visitors,  19263 
Emergency  Medical  Services  Federal 

Interagency  Committee,  24809 
National  Fire  Academy  Board  of  Visitors,  7795, 

25482 
National  Urban  Search  and  Rescue  Response 

System  Advisory  Committee,  7795,  31994 
Technical  Mapping  Advisory  Council,  5381, 

8453,  17864.  27578 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  24183 

Federal  Energy  Regulatory 
Commission 

RULES 

Freedom  of  Information  Act;  implementation, 
5452 
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UMI 


Natural  gas  com^inies  (Natural  Gas  Act): 
Pipeline  Regulation  Office;  project  cost  limits 
under  blatjeet  certificates.  6476 
Naniral  Gas  Polii^  Act: 
Interstate  natu^  gas  pipelines — 

Business  pra(itice  standards,  20072 
Pipeline  servicel  obligations  and  self- 

implementng  transportation,  etc.;  natural 
gas  industry  restrucniring;  rehearing 
denied.  30127 
Property  and  oil  pipeline  units  accounting 
regulations.  6IB47 

PROPOSED  Rl|^ES 

Electric  utilities  ([Pederal  Power  Act): 
Public  utility  inergers,  etc;  applications  filing 
requirements.  20340 
Natural  gas  complies  (Natural  Gas  Act): 
Interstate  natuital  gas  pipeline  marketing 

affiliates;  identification  on  Internet.  27S26 
Natural  gas  pi^line  facilities  and  services  on 
Outer  Coiilinental  Shelf;  alternative 
regulatory  (nethods.  30675 
Natural  Gas  Policy  Act: 
Interstate  natuital  gas  pipelines — 
Business  pracitice  standards.  19861 
Practice  and  procjetlure: 
Public  access  tbi  information  and  electronic 
filing;  technical  conference.  27529 
Semi-annual  ageii4a.  22980 

NOTICES 

Agency  information  collection  activities: 
Proposed  colle(:tion;  comment  request.  5933. 

7777.  777R  19905.  28999.  29000.  34369. 

34638.  341609,  34640.  34641,  35204,  35646 
Submission  for  DMB  review;  comment  request, 

3100.  740^4  26165.  31204,  32868 
Electric  rate  and  corporate  regulation  filings: 
AES  Alamitos.  L.L.C..  et  al..  23769.  30486 
AES  Huntington  Beach.  L.L.C..  et  al.,  146% 
Alabama  Poweir  Co.  et  al.,  64 
Allegheny  PoWar  Service  Corp.  et  al.,  7140 
Ameren  Servicje?  Co.  et  al.,  23772 
AmerenUEetfl.  153% 
American  Ref-p^el  Co.  of  Essex  County  et  al., 

29726      I  I 
Arizona  Public!  $ervice  Co.  et  al.,  3731 
Atlantic  City  H^tric  Co.  et  al.,  6553 
Automated  Power  Exchange,  Inc.,  et  al.,  25467 
Bahimore  Gas  A  Electric  Co.  et  al.,  12083 
Boston  Edison  |(to.  et  al.,  13650,  19482 
Bridgeport  Ene^y  LLC  et  al.,  18901,  31979 
California  Inde^ndent  System  Operator  Corp. 

etal.,  14085,34861 
Carolina  Power  &  Light  Co.  et  al..  30489 
Central  Hudson  Gas  &  Electric  Corp.  et  al., 

20175       jj 
Central  Maine  Power  Co.  et  al.,  18904 
Central  Vermoiii  PSC  et  al.,  1%5 
Citizens  Utiliti^^  Co.  et  al.,  10599 
CMS  Marketing!  Services  &  Trading,  et  al., 

16998       |! 
Consolidated  Enson  Co.  of  New  Yoiic,  Inc., 

etal.,  16778 
Consumers  Eneiey  Co.  et  al.,  8966 
COS  de  Guatetphla.  Sociedad  Anonima,  et  al., 

14698       ; [ 
I>ayton  Power  &  Light  Co.  et  al..  4247 
Delmarva  Pov/ii  &  Light  Co.  et  al.,  10017 
Duke  Energy  (j<irp-  et  al.,  2228 
Duke  Energy  N4w  Smyrna  Beach  Power  Co., 

Ltd.,  L.L.lf.i  et  al..  23773 
EAL/ERI  Cogenjeration  Partners,  L.P.,  et  al.. 

12087 
El  Dorado  Energy.  LLC,  et  al.,  32200 
El  Segundo  Pofer  L.L.C.  et  al.,  69.  6168 


Encogen  Hawaii,  L.P.,  et  al..  8188 
Enron  Europe  Operations  Ltd.  et  al..  7146 
Entergy  Gulf  States.  Inc..  et  al..  19484 
Entergy  Services.  Inc.,  et  al.,  29391 
Florida  Power  &  Light  Co.  et  al.,  3102 
Florida  Power  Corp.  et  al.,  14700,  17831 
Geddes  Cogeneration  Corp.  et  al.,  25026 
GEN-SYS  Energy  et  al..  9221 
Georgia  Power  Co.  et  al.,  2375 
Hawkeye  Power  Partners,  L.L.C.  et  al..  18191. 

29394 
lES  Utilities  Inc.  et  al.,  23776 
Illinois  Power  Co.  et  al.,  27066 
InnCOGEN,  Ltd.,  et  al.,  33642 
J.  Makowski  Co.,  Inc.  et  al.,  12793 
Jersey  Central  Power  &  Light  Co.  et  al.,  3105, 

9223 
K&K  Resources,  Inc..  et  al..  33365 
Kentucky  Utilities  Co.  et  al..  25470 
Logan  Oenerating  Co..  L.P..  et  al.,  23430 
Long  Beach  Generation  LLC  et  al.,  34375 
Long  Island  Lighting  Co.  et  al.,  18907 
Louisville  Gas  &  Electric  Co.  et  al.,  290,  1 106, 

2973.9513 
LSP  Energy  L.P.  et  al..  16489 
Maine  Public  Service  Co.  et  al.,  31763 
Metropolitan  Edison  Co.  et  al.,  10866 
Midvi^est  Independent  Transmission  System 

Operator,  Inc.,  et  al.,  27276 
Minnesou  Power  &  Light  Co.,  et  al..  27069, 

34157 
Minnesota  Power  Co.  et  al..  4438 
Mississippi  Power  Co.  et  al.,  28503 
Montana  Power  Co.  et  al.,  5371 
Montaup  Electric  Co.,  et  al.,  6741.  33644 
Nevada  Power  Co.  et  al.,  20178 
New  Century  Operating  Companies  et  al.. 

13653 
New  England  Power  Co.  et  al..  127% 
Niagara  Mohawk  Power  Corp.  et  al.,  16492 
Nine  Energy  Services.  LLC.  et  al..  17998 
Northern  States  Power  Co.  et  al..  24169 
Northrop  Grumman  Corp.  et  al.,  5940 
Nova  Corp.  et  al.,  8%7 
Ogden  Energy  China  (Beta)  Ltd.  et  al.,  5798 
Ogden  Energy  China  (Delta)  Ltd.  et  al.,  13655 
Onondaga  Cogeneration  L.P.  et  al.,  26174 
Origen  Power  Corp.  et  al.,  26180 
Orzunil  I  de  Electricdad,  Limitada,  et  al.,  29003 
Pacific  Gas  &  Electric  Co.  et  al.,  2378.  6747. 

27078 
PacifiCorp  et  al.,  27079,  30491,  34867 
Pennsylvania  Electric  Co.  et  al.,  3557 
PG  &  E  Generating  Co.  et  al.,  14915 
PJM  Interconnection,  LLC.  et  al..  16494 
PP&L,  Inc.,  et  al..  11439,  15192 
Puget  Sound  Energy,  Inc.,  et  al..  8445.  8969 
Rocky  Mountain  Natural  Gas  &  Electric.  L.L.C. 

et  al..  33922 
ScTubgrass  Generating  Co.,  L.P..  et  al..  33646 
Sithe  West  Medway  LLC  et  al..  1 1441 
Southwest  Reserve  Sharing  Group  et  al..  31982 
Tenaska  Frontier  Partners.  Ltd..  et  al.,  17403 
TransCurrent,  LLC,  et  al.,  29397 
Virginia  Electric  &  Power  Co.  et  al.,  27943 
Western  Area  Power  Administration  et  al., 

20179 
Western  Energy  Marketers,  Inc.,  et  al..  4442 
Western  Kentucky  Energy  Corp.  et  al.,  27946 
Western  Resources,  Inc.,  et  al.,  32871 
Western  Systems  Power  Pool  et  al.,  1 1889 
Wisconsin  Public  Services  et  al..  25028 
Wolverine  Power  Supply  Cooperative,  Inc.,  et 

al..  17836 
Yankee  Atomic  Electric  Co.  et  al.,  27948 
-Zhengzhou  Dengwei  Power  Co.  Ltd.  et  al.. 

13657.  17489 
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Electric  utilities  (Federal  Power  Act): 
Computer  models  use  in  merger  analysis; 

comment  request  and  technical  conference. 

20392 
Open  access  same- time  information  system 

(OASIS)  and  standards  of  conduct — 
OASIS  standards  and  communication 

protocols;  filing  of  corrections  to  How 
Working  Group's  submittal.  18910 
Environmental  compliance  and  environmental 
report  preparation  training  courses.  5513 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co.,  12091 
Alaska  Electric  Light  &  Power  Co..  13847 
Albany.  OR.  15194 

Algonquin  Gas  Transmission  Co.,  5513 
Alliance  Pipeline  L.P..  3106 
Bellows-Tower  Hydro.  Inc..  31986 
California  Water  Resources  Department,  478 
Central  Maine  Power  Co.,  3559 
Cox,  H.  Bnice,  29201 

Curtis/Palmer  Hydroelectric  Co.  et  al.,  23432 
Duke  Energy  Corp..  19911,  27950,  31461, 

33368 
Dunkirk  Water  Power  Co.,  Inc.,  23779 
Fay,  William  K..  23779 
Georgia  Power  Co.,  1991 1,  27080.  29301 
Grand  River  Dam  Authority.  1 5838 
Granite  County.  MT.7154 
H.E.E.D.  Co..  Inc.,  25850 
International  Paper  Co.  et  al.,  18398.  35208 
KN  Wattenberg  Transmission  L.L.C.  31986 
Maritimes  &  Northeast  Pipeline.  L.L.C.  5943, 

34646 
Minnesota  Power  &  Light  Co.,  18398 
Neshkoro  Power  Associates.  10869 
Niagara  Mohawk  Power  Corp..  30737 
Northeast  Hydrodevclopment  Corp.  et  al.,  19722 
Pacific  Gas  &  Electric  Co.,  29983 
Pancheri,  Inc.,  27722 
Rivers  Electric  Co.,  Inc.,  26590 
Sayles  Hydro  Associates,  5515 
Skorupski,  John  M.,  23780 
South  Carolina  Electric  &  Gas  Co.,  19912 
Southern  California  Edison  Co..  13659,  1445? 
Southern  Natural  Gas  Co.,  8633,  34647 
Sunrise  Lake  Water  Supply  and  Hydroelectric 

Project.  Wrangell,  AK,  26793 
Tacoma.  WA,  19247 
Thief  River  Falls,  MN,  31212 
Toutant  Hydropower,  Inc.,  12799 
Trenton  Falls  Hydroelectric  Co.,  Inc.,  4445, 

23781 
Vector  Pipeline  L.P.,  3107 
Westinghouse  Electric  Corp.  et  al..  31987 
Williams  Namral  Gas  Co..  10376 
Wisconsin  River  Power  Co.  el  al..  35208 
Envirtxtmental  statements;  notice  of  intent: 
Alaska  Village  Electric  Cooperative.  19487 
Algonquin  Gas  Transmission  Co.,  3560 
CNG  Transmission  Corp.  el  al..  9788 
Columbia  Gas  Transmission  Corp.,  10214, 

25850.  34378 
Creamer  &  Noble  Energy.  Inc..  8192 
East  Tennessee  Natural  Gas  Co..  1451,  2304 
Energy  Storage  Partners,  8975 
Enogex  Interstate  Transmission  L.L.C  et  al.. 

17168 
Etowah  LNG  Co..  L.L.C,  35209 
Independence  Pipeline  Co.,  1 2459 
Lower  Valley  Power  &  Light,  Inc.,  6170 
Midcoast  Interstate  Transmission  Inc..  18001 
Millennium  Pipeline  Co..  L.P..  et  al..  10602 
National  Fuel  Gas  Supply  Corp.,  12798 
Northern  Natural  Gas  Co.,  675 1 
Pacific  Gas  &  Electric  Co.,  25851 
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32873.  32874, 
34159.  34160. 


PacifiCorp,  34869 

PG&E  Gas  Transmission  Northwest  Corp.,  3321 
Puget  Sound  Energy.  Inc.,  16256 
Rugraw.  Inc..  18002 
Southern  Natural  Gas  Co..  15838 
Hydroelectric  applications.  842.  843.  1452,  1847. 
1848.  2381,  2382,  2383.  3734.  3889.  5375, 
5376,  5944.  7154,  7155.  8193.  8194.  8633. 
8976.  9790,  10216,  10217,  10605.  10869. 
11444,  11672.  12092.  12463.  12464.  13399. 
13400.  13660.  13848.  14458.  14703.  16776. 
.      16777.  17165.  17406.  18398,  19247,  20619, 
20620.  20621.  20622.  23433,  24171,  24172, 
24538.  24539.  24779.  24780.  26590.  27080. 
27722.  27950.  28505.  29202,  29398.  29730. 
29983.31766,31987,32872, 
33059.33368,33369.34155, 
34161,35211 
Lobbying  Disclosure  Act  of  19*.  5: 

Covered  executive  branch  officials.  9515 
Meetings: 
Commercial  Practices  Working  Group,  24781 
Commission  complaint  procedures;  process  and 

reform  symposium,  15194 
Hydropower  licensing  program;  public  outreach, 

1453,  5515.  10605,  16778,  25852 
Independent  system  operators;  inquiry 

concerning  commission  policy;  regional 
conferences,  24172 
Morgan  Stanley  Co.,  Inc.;  location  pricing  and 
convergence  of  physical  and  fmancial 
markets  in  electricity  and  naniral  gas 
industries.  24537 
Nondiscriminatory  transmission  services, 

processes  for  assuring;  conference,  1453, 
6559 
North  American  Reliability  Council.  13400 
Process  and  reform;  complaint  procedures; 

symposium.  12800 
Wisconsin  Electric  Power  Co.,  34161 
Meetings;  Sunshine  Act.  1848.  1849.  3735,  6560. 
9225.  1 1673,  13849,  18002,  20622,  25853, 
28506.  29983.  31212.  32875.  33924.  35211 
National  Register  of  Historic  Places: 
Green  Mountain  Power  Corp..  34870 
-     Programmatic  agreement  for  managing 
properties;  restricted  service  list — 
Union  Water  Power  Co.,  23434 
New  docket  prefix  IC  establishment,  478 
Oil  pipeline  filings;  expanded  use  of  docket  prefix 

"IS;"  information  availability,  10377 
Oil  pipelines: 
Producer  price  index  for  fmished  goods;  annual 
change,  27081 
Preliminary  permits  surrender 

Lace  River  Hydro,  14703 
Refiind  reports: 

Algonquin  Gas  Transmission  Co..  3521 1 
Iroquois  Gas  Transmission  System,  L.P.,  35212 
Reports  and  guidance  documents;  availability,  etc.: 
Open  Access  Same-time  Information  System 
(OASIS)  and  conduct  standards;  industry 
report  on  future  of  OASIS.  5944 
Applications,  hearings,  determinations,  etc.: 
Advanced  Energy  Systems.  Inc..  23424 
Alaska  Village  Electric  Corp.,  2223 
Algonquin  Gas  Transmission  Co.,  9782,  1 1 879, 

25204,26791.27272 
Algonquin  LNG,  Inc.,  26166 
Allegheny  Power  Service  Corp.  et  al. 
ALLEnergy  Marketing  Co.,  11660 
Alliant  Services,  Inc.,  et  al..  27573 
Alpha  Energy  Corp..  1101 
Alta  Power  Generation,  L.L.C.,  1 101 
Ameren  Companies.  7779 
American  Electric  Power  Service  Corp. 
10008 
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.  7139. 


American  Electric  Power  Service  Corp.  et  al.. 

26791.29301 
Amoco  Production  Co.,  1 1425,  1 1426,  1 1427, 

11428 
Anadarko  Gathering  Co.,  30484 
Anadarko  Petroleum  Corp..  1 1428,  1 1429, 

11430.29722 
ANR  Pipeline  Co..  290,  1840,  4244.  5793, 
6921.  7408.  11660.  11661,  13042.  13644. 

13845.  14440,  15488,  17163.  17394. 

17395.  17996,  17997,  26167,  28499  . 

28500.  29192,  29193.  30484,  31204, 

31205.  32194.  33917 
AOG  Gas  Transmission  Co.,  L.P..  3316.  14440 
Aquamac  Corp.,  2223 
Aquamac  Corp.  et  al.,  25464 
Arcadia  Midcoast  of  New  York,  L.L.C..  19481 
Arizona  Public  Service  Co..  8171 
Arkansas  Gas  Consumers.  1 3398 
Arkansas  Oklahoma  Gas  Corp..  5509 
Arkansas  Western  Gas  Co.,  13644 
Arkansas  Western  Pipeline  Co.,  5368 
Ariiansas  Western  Pipeline  Co.  et  al.,  1 3645 
Arkla.  13240 

Atlanta  Gas  Light  Co.,  26167 
AtlanUc  City  Electric  Co.,  834,  24166 
Atlantic  City  Electric  Co.  et  al.,  7408,  7409, 

9782 
Aurora  Power  Resources,  Inc.,  3885 
Automated  Power  Exchange,  Inc.,  835,  17395 
Avery  Hydroelectric  Associates,  34642 
Baltimore  Gas  &  Electric  Co.,  17997 
Bangor  Energy  Resale,  Inc..  7409 
Bangor  Hydro-Electric  Co.,  9219 
Banks  Oil  Co.,  14076,  14440,  14441 
Barbara  J.  Wilson,  Inc.,  et  al.,  31972 
Benson  Mineral  Group,  Inc..  14441.  14442 
Berkshire  Power  Co.  LLC,  1 101 
Black  Hills  Corp..  8172.  8961 
Bollinger  Energy  Corp..  10008 
Bone.  Sally  L..  14443,  14444 
BonnersFerry,  ID,  188% 
Bowers  Drilling  Co..  Inc..  6921 
BP  Exploration  &  Oil.  Inc.,  18896.  30734 
Cabot  Oil  &  Gas  Corp.,  14076.  23766 
California  Independent  System  Operator  Corp.. 

10865.  10866.  13845.  13846.  23425,  30735 
California  Polar  Power  Brokers,  L.L.C.,  1 102 
California  Power  Exchange  Corp.,  11430, 

14444,  23425,  29980,  30484 
Calvin,  Merleyn  A..  11880 
Caprock  Pipeline  Co..  11880 
Carolina  Power  &  Light  Co..  835.  10009 
Central  Illinois  Public  Service  Co..  6737 
Central  Louisiana  Electric  Co..  Inc..  3725. 

10210 
Central  Maine  Power  Co..  2372 
Central  Nebraska  Public  Power  and  Irrigation 

District  ci  al..  26167.  29722.  3^484 
Central  Power  &  Light  Co..  1841.  10866 
Central  Vermont  Public  Service  Corp.,  7779, 

9310 
Chandeleur  Pipe  Line  Co.,  1841,  6547 
Cherokee  County  Cogeneration  Partners,  L.P., 

25465 
Cinergy  Operating  Companies..  1 4445 
Cinergy  Services,  Inc.,  3554,  3725,  7779,  8172, 

8% I,  8962,  9783,  10009 
Cinergy  Services,  Inc.,  et  al..  1997 
Citizens  Utilities  Co..  835.  6922,  33361 
Clear  Creek  Storage  Co.,  L.L.C..  14077 
CLECO  Energy.  L.L.C..  3725,  9508 
Clifton  Power  Corp..  33361 
CLX  Energy.  Inc..  8172 
CMP  Trading  &  Marketing,  19906 
CMS  Marketing  Services  &  Trading,  11431 


CNG  Transmission  Corp.,  1841.  2224.  2373. 

3885.  4245.  5510.  5793.  5934.  6547.  9509. 

9783.  10210,  10368,  11431.  11661.  13042. 

17163.  18187.  27720.  29980.  30041. 

31456.  32195.  32868.  33362.  34642.  34859 
CNG  Transmission  Corp.  et  al..  31456 
Cobisa-Person  L.P..  28379.  30214.  J3639 
Colorado  Engineering  Experiment  Station.  Inc.. 

29980 
Colorado  Interstate  Gas  Co..  219.  4245.  6547. 

9219.  9784.  11662.  14910.  18897.  20616,    ' 

28500.  30215.  31205.  34859 
Colorado  Interstate  Gas  Co.  et  al..  I%2 
Colt  Electric  Power  Corp..  7779 
Columbia  Gas  Transmission  Corp..  220.  1447. 

1842.  I%3.  6548.  6922.  10369.  11662. 

11663.  12079.  12080.  13645.  18187. 

18188.  19907.  23280.  23426.  26167. 

27063.  27272.  29193.  29389,  31205. 

31206,32195.33362.33918 
Columbia  Gulf  Transmission  Co..  2224.  6737. 

8628.  10211.  11663.  12080,  31972,  34642. 

35583 
Conectiv  Energy  Supply.  Inc..  25025 
Connecticut  Valley  Electric  Co..  Inc..  ct  al., 

8173 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

835.5510.7779 
Consolidated  Edison  Energy.  Inc..  33640 
Consumers  Energy  Co.,  2373,  3725,  3726, 

3885,  8181,  14910,  25205,  31972 
Cook  Inlet  Energy  Supply  L.P.,  25465 
Cornell,  Edwin  A..  30736 
Cove  Point  LNG  L.P..  1 1663.  14445.  18394. 

34370.  35646 
Cranberry  Pipeline  Corp..  12080 
CSW  Energy  Services.  Inc..  26168 
Dauphin  Island  Gathering  Partners,  18188, 

20616,  33919 
Dayton  Power  &  Light  Co.,  8962 
Delmarva  Power  &  Light  Co..  12081 
Denver  City  Energy  Associates,  L.P..  14912, 

17489 
Denver.  CO,  35205 
Dcstin  Pipeline  Co..  L.L.C..  10369.  27573. 

31973 
Devon  Energy  Corp..  14078 
Discovery  Gas  Transmission  LLC.  2S84S, 

31457 
Distrigas  of  Massachusetts  Corp..  173% 
Dorchester  Hugoton.  Ltd..  1 1880 
Duke  Energy  Field  Services,  Inc.,  11664 
Duke  Energy  Morro  Bay  LLC,  25465 
Duke  Power  Co.,  27720 
Dunne,  Glenn  M.,  Sr.  Trust.  14691 
Duquesne  Light  Co.,  23426 
Eastern  Pacific  Energy,  10009 
Eastern  Shore  Natural  Gas  Co..  1448.  3317. 

5794.  7780.  1021 1,  13646,  19907,  20617, 

25846,  27933,  31206,  33363 
Easton  Utilities  Commission,  4246 
East  Tennessee  Natural  Gas  Co.,  3726,  3886 
East  Tennessee  Natural  Gas  Co.  et  al.,  13044 
Edwards  Manufacturing  Co..  32875 
Egan  Hub  Partners.  L.P..  2373,  1 1881 
El  Paso  Natural  Gas  Co..  62,  220,  1 102,  1448, 

6549,  6738,  8628,  8%2,  1 1664,  14445, 

15185,  17164,  173%,  23281,  23426. 

23427.  26168.  31207.  31973,  34643 
El  Paso  Natural  Gas  Co..  et  al..  18188 
El  Segundo  Power.  L.L.C.,  9219 
Encogcn  Hawaii.  L.P..  836 
Energy  Clearinghouse  Corp..  33640 
Energy  Sales  Network.  Inc.,  1 103 
Energy  Storage  Partners,  24166,  25846 
EnerStar  Power  Corp..  29001 
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Enfield  Energy  Centre  Ltd.,  836 

Enfield  Operatipts  L.L.C.,  836 

Enogex  Inc.,  21W2 

Enogex  Interstaia  Transmission  L.L.C.  et  aJ., 

13646,  154^,  24537 
Enron  Energy  SJeivices,  Inc.,  et  al.,  29194 
Enserch  Energy}  Services,  Inc.,  5934 
Ensign  Oil  &  GJa^,  Inc..  1 1881 
Entergy  Arkans>i,  Inc.,  32868 
Entergy  Service^!  Inc.,  3726,  35584 
Equitrans,  L.P.,i^20,  1842,  2373,  3317,  5369, 

5794.  654S(,l8%2,  14078,  16994,  18189. 

26169,  27937,  31457,  33919 
ESI  Vansycic  P^hners.  L.P.,  33640,  34371 
Etowah  LNG  Cjoi,  L.L.C,  24776 
Felts  Mills  Ene<^y  Partners,  L.P.,  27574 
FirstEnergy  Coi^fi  et  al.,  10010 
First  National  Qi),  Inc.,  15185 
Fitchburg  Gas  4^ 'Electric  Light  Co..  6923,  9784. 

lOOIl 
Florida  Gas  Tratsmission  Co.,  1842,  3727, 

5369,  579^,  5795,  5935,  11229,  11432. 

11664.  15392.  15393.  17397.  19481. 

24167.  24tp.  27272 
Florida  Gas  Traii^mission  Corp..  17396 
Florida  Power  A I  Light  Co..  3727,  8963 
Florida  Power  (t*rp.,  7139,  12790 
Ford  Motor  Co.i  134155 
French  Paper  COJ,  14912 
Frontier  Gas  St^tage  Co.,  27933 
Frontier  Oil  Co,,  14439 
Garden  Banks  (Sis  Pipeline.  L.L.C..  3886.  4694. 

29723.  31013 
Gas  Research  Institute.  27720.  3.1207.  33058 
Gas  Transport,  |nc.,  2225.  15186,  17398,  18189, 

18394,23437 
Georgia-Pacific  [Corp.,  26791 
Georgia  Power  do.,  17164 
Gower,  Marie  Aii  14445 
GPU  Advanced' Resources,  Inc.,  8181 
Graham-Michadlis  Corp.,  14446,  14447.  ISI86. 

17164.23281,29981 
Granite  State  Gtii  Transmission,  Inc.,  2374, 

3727,3886,9784,  11665,  11882.  17398. 

19908.  201j-;t4,  23434,  25846,  31457, 

31973,  339119 
Great  Bay  Powiij  Coip.,  8963 
Great  Eastern  Ui^rgy  &  Development  Corp., 

20617        I 
Great  Lakes  Ga^jTransmission  Co..  3886 
Great  Lakes  Ga^ilTransmission  L.P.,  221.  1449. 

3887.  74ia!9509.  12081.  17399.  25205. 

26169.  34eA3 
Great  Western  F^wer  Cooperatives  Co..  13847 
Green  Mountain  Power  Corp..  3101 
Grenyo,  George),  15393.  16487 
Giilf  States  Traiimission  Corp.,  25847.  34371. 

35206        j  j 
Hadley  Falls  Associates.  34643 
Haida  Corp.,  27!5f75 

Hawkeye  Power  Partners,  L.L.C,  26169 
Helmerich  &  Payne,  Inc.,  13647,  23766 
Helzel,  Uo,  I4C79,  14447,  15488 
High  Island  Off^jiorc  System.  476,  17827, 

33363        1  [ 
Hoffman  Oil  C6\  14691 
Holyoke  Water  flower  Co..  15393.  34156 
Holyoke  Water  Rower  Co.  el  al..  2225 
Hubbardston  Hydro  Co..  1 1883 
Human  Corp..  114447 

Hummwi  Corp.]  14448.  16487.  16772.  23428 
Idaho  Power  CcJ.j  2374,  3727,  1001 1,  1 1883 
Illinois  Power  C0.,  16994 
Independence  PiiJcline  Co.,  6163 
Inter-American  &ergy  Corp.,  34644 
Iroquois  Gas  Tiibsmission  System.  L.P.,  8628. 

20174.  319|7|4.  34156 
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John  O.  Farmer.  Inc.,  15186,  15187 

Jones,  Junona  A.,  321% 

Kaiser-Francis  Oil  Co.,  14079,  14448.  14449. 

14692 
Kansas  City  Power  &  Light  Co..  836.  1001 1. 

25466 
Kansas  City  Power  &  Light  Co.  et  al.,  4628 
Kansas  Municipal  Gas  Agency,  16995 
Kansas  Natural  Gas.  Inc.,  17400 
Kansas  Petroleum,  Inc.,  14450.  14693 
Kansas  Pipeline  Co..  31974 
KansOk  Partnership.  30215 
Kentucky  Utilities  Co.,  8181,  8182 
Kentucky  West  Virginia  Gas  Co.,  L.L.C,  221, 

15188,  16995 
Kem  River  Gas  Transmission  Co..  222,  14693, 

17166,  29194,  32869,  33363 
Kem  River  Gas  Transmission  Co.  et  al..  20389 
KN  Interstate  Gas  Transmission  Co..  1843, 

3317.  3554,  4434,  5510,  17165,  19482, 
25205,  26589,  26792,  29723,  30485, 
31458,  33919,  34371 

KN  Services,  Inc.,  6923 

KN  Wallenberg  Transmission  L.L.C,  5935, 

8963,  11665,  13399,  24167,  33058 
Koch  Gateway  Pipeline  Co.,  222,  1449,  1450, 
.     1843,  2972,  3555,  4246,  4434,  4435,  5795, 

5936,  6923,  7410,  8629,  9219,  9509.  9785. 

10370.  11883,  13042.  14451.  17828. 

23282.  27273.  28500.  28501.  29194. 

29195.  29390.  29723.  30215,  30216, 

31974,  31975,  32196,  33362,  33363,  35206 
Koch  Gateway  Pipeline,  L.P,  et  al.,  24778 
KO  Transmission  Co.,  16995,  25847 
La  Jolla  Properties.  Inc..  17400 
Lakeport  Hydroelectric  Associates,  34644 
Lawhom,  Ruth,  23428 
LeBosquet,  John  W.,  14079 
LG&E  Energy  Marketing  Inc.,  1 1432 
LG&E  Natural  Pipeline  Co.,  2374 
Long  Beach  Generation  LLC,  16773 
Longhora  Partners  Pipeline,  L.P.,  15837 
Long  Island  Lighting  Co.,  2972,  3728,  8629 
Louisiana-Nevada  Transit  Co..  13241 
Louisiana  Resources  Pipeline  Co.  L.P..  32869 
Louisville  Gas  &  Electric  Co..  10012.  1 1884 
Lowry.  Ned  E..  et  al..  15188 
LSP  Energy  L.P..  29001 
MAC  Power  Marketing.  L.L.C..  8629 
Maine  Electric  Power  Co!.  10211.  10212 
May.  Thomas  J..  12081 
McCoy  Petroleum  Corp.,  14694 
McKee.  Ethel  Huffman,  et  al.,  31975 
MDU  Resources  Group,  Inc.,  10012 
MEG  Marketing,  LLC,  26792 
Merrimac  Paper  Co.,  Inc.,  2226 
Midcoast  Interstate  Transmission,  Inc.,  6164, 

7410,  11230,  11665,  13647,  29982 
Mid-Continent  Area  Power  Pool,  8182 
Midgard  Energy  Co.,  14080,  14451.  17401 
Mid  Louisiana  Gas  Co.,  6738 
Midwest  Energy,  Inc..  1964 
Midwestern  Gas  Transmission  Co.,  1 8897, 

29723 
MIGC,  Inc.,  18394.  25205,  32197 
Millennium  Energy  Corp.,  3887 
Millennium  Pipeline  Co.,  L.P..  6550 
Millennium  Pipeline  Co..  L.P..  el  al..  12459. 

13044 
Millennium  Power  Partners,  L.P.,  3101.  3555 
Mims.  Joyce  A.,  el  al..  32197 
Minnesou  Power  &  Light  Co.,  5795,  10013, 

17166 
Mississippi  River  Transmission  Corp..  1843. 

3318.  3555.  551 1.  8629.  1 1884.  13241, 
13648.  14081.  15394,  20390 
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Mobile  Bay  Pipeline  Co.,  5795 
Mobil  Oil  Corp.,  1 1432.  1 1433 
Mojave  Pipeline  Co.,  1 1666.  34371 
MolzOilCo..  14452,  16488,  17167 
Monuup  Electric  Co.,  4435,  57%.  7410.  9786 
Mountaineer  Gas  Co.,  27274 
Mountain  Fuel  Supply  Co.,  63 
Mountain  Vista  Power  Generation.  L.L.C,  1 103 
Mull  Drilling  Co.,  Inc..  13648.  15189 
Mull.  J.A.,  Jr.,  Esute,  13847 
National  Fuel  Gas  Supply  Corp.,  476.  1843. 
2674.6165.  11666.  11884.  14081.  169%. 

17401.  19721.  25848,  27720.  30216. 
31208.  31458.  31976.  35206.  35585 

Nanjral  Gas  Pipeline  Co.  of  America.  64.  222. 

223.  4246.  741 1.  9510.  10013.  10212. 

11667.  14453.  19908.  20390.  23434. 

25848.  27275.  29195.  31208.  32198 
Nautilus  Pipeline  Co..  L.L.C.  29724 
Nauulus  Pipeline  Co..  LLC.  31976 
Needles.  NV,  4628 
Nekoosa  Packaging  Corp..  25206 
Nevada  Power  Co..  3101 
New  Century  Services.  Inc.,  3728,  10013,  10014 
New  England  Power  Co..  551 1.  8182.  13042. 

16488.  27938 
New  England  Power  Pool.  837 
New  Yori<  Stole  Electric  &  Gas  Corp..  57% 
Niagara  Mohawk  Power  Corp..  3728,  15394. 

35585 
NorAni  Gas  Transmission  Co.,  1844,  3888, 

5936,  5937,  6166,  6551.  6738.  10370. 

11667.  12790.  14913.  17167.  17168. 

17402,  18190.  18394.  18898.  19482, 
23767.  24778.  26589.  27064,  27346, 

27938,  29002,  291%,  30217.  31762. 
31977.  32870.  33364.  33920.  35207 

Nora  Transmission  Co.,  15190,  169% 
Norse  Pipeline,  LLC,  31208 
Norteno  Pipeline  Co.,  27064 
Northeast  Empire  L.P.  No..  837 
Northeast  Utilities  Service  Co..  838,  551 1 
Northern  Border  Pipeline  Co..  5797.  16255, 

23767.  24537.  291%.  29724.  34644.  35585 
Northern  Indiana  Public  Service  Co..  838.  5937 
Northern  Lights.  Inc..  31209 
Northern  Natural  Gas  Co.,  838.  3318,  4435. 

6738,  8182,  8183,  8630,  9510,  9786, 

10014,  10212,  10370,  11667.  11885. 

13043.  14453.  15394.  169%.  17998. 

19721.  25848.  25849.  27064.  27721. 

27939.  29002.  29 1 97.  29724,  3 1 209. 
31459.32199.33920 

Northern  Natural  Gas  Co.  et  al..  12082 
Northern  Stoles  Power  Co..  838.  839.  10371. 

10598.  25206 
North  Shore  Gas  Co.,  57% 
North  Star  Power  Marketing.  L.L.C.  1 104 
Northwest  Alaskan  Pipeline  Co..  29197,  33364 
Northwest  Pipeline  Corp.,  5937,  6551,  8630, 

11668,  14913.  18190.  20174.  20175. 
25206.  25849.  28502.  29390.  30217. 
33920.  33921 

Ocean  Visto  Power  Generation,  Li..C.,  1 104 
Ocean  Visto  Power  Generation,  Li..C.,  el  al., 

9511 
Ocsie  Power  Generation.  L.L.C.  1 104 
OGE  Energy  Resources.  Inc..  25207 
OkTex  Pipeline  Co..  18395 
Omaha  Public  Power  District.  9220 
ONEOK  Resources  Co..  17829 
Orange  &  Rockland  Utilities.  Inc..  1 1885 
Origen  Power  Corp..  et  al..  33641 
Orlando  Public  Utilities  Co..  8184 
Overland  Trail  Transmission  Co..  5798 
Overthnisl  Pipeline  Co..  6166,  951 1,  1 1886. 

20617.29197 
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Overthnist  Pipeline  Company,  18395 
OXY  USA.  Inc.,  11433,  11434.  11435,  11436 
Ctaark  Gas  Transmission  System.  13648.  19909 
Pacific  Energy  &  Development  Corp.,  10014 
Pacific  Gas  &  Electric  Co.,  8963,  19909,  28379, 

28502 
Pacific  Gas  &  Electric  Co.  el  al..  11 231,  1 1232, 

11886,  11887 
Pacific  Gas  Transmission  Co.,  1450 
Pacific  Northwest  Generating  Cooperative. 

33058 
PacifiCorp,  2674,  8964,  10015.  10213,  10598, 

12459.  18898.  27065 
Paiute  Pipeline  Co..  8630.  33058 
Panda  Power  Corp..  1 105 
PanEnergy  Louisiana  Intrastate  Co..  19910 
Panhandle  Eastern  Pipeline  Co.,  6166.  1 1668, 
12791,  14081,  17402,  26169,  26170, 
27940.  31210.  33364.  34859 
Panhandle  Eastern  Pipe  Line  Co.  et  al..  3556 
PECO  Energy  Co..  15837 
PEI  Power  Corp..  27065 
Pennsylvania-New  Jersey-Maryland 

Intercoimection.  L.L.C..  et  al..  7780 
Peoples  Gas  Light  &  Coke  Co..  29198 
.Petal  Gas  Storage  Co..  16997.  27065 
PG&E  Gas  Transmission.  Northwest  Corp.. 
2226.  3318.  6739.  8184.  10213.  13649. 
18190.  24168.  31210.31459 
Phelps  Dodge  Corp.,  839 
Pickrell  Drilling  Co..  Inc..  14453.  15190,  1 5191. 

15395 
Pioneer  Natural  Resources  USA,  Inc..  14081 
Pittsfield  Hydropower  Co..  33922 
PJM  Interconnection.  L.L.C..  1844.  13241, 

25466 
Plains  Petroleum  Co.  et  al.,  17830 
Portland  General  Electric  Co.,  839.  840,  7781. 
10015 
,     Power  Authority  of  State  of  New  York,  8184, 
31210 
Powerhouse  Systems,  Inc.,  34372 
PP&L.  Inc..  3556.  551 1.  9220.  10371 
PS!  Energy.  Inc..  840 
Public  Service  Co.  of  Colorado.  18898 
Public  Service  Co.  of  Colorado  et  al.,  30736 
Public  Service  Co.  of  New  Mexico.  5512,  8185, 

10015.  27574 
Public  Utility  District  No.  1  of  Chelan  County. 

WA,  29198 
Public  Utility  District  No.  1  of  Douglas  County, 

WA.  11232 
Public  Utility  District  No.  I  of  Pend  Oreille 

County,  WA,  12082 
Public  Utility  District  No.  2  of  Grant  County, 

WA,  9511,34372,  35646 
Puget  Sound  Energy,  Inc.,  4629,  5798,  5834. 

8964.  12791.27275 
Puget  Sound  Power  &  Light  Co.  et  al.,  34372 
Questar  Pipeline  Co..  6167,  8185.  8631,  8964, 

9786,  11887,  18395,  20618,  26170 
Quinque  Oil  &  Gas  Producing  Co.,  14454 
Quinque  Operating  Co.,  14454,  14455 
RJ.  Patfick  Operating  Co.,  14915,  15395 
Range  Oil  Co.,  Inc.,  14695 
Raymond  Oil  Co.,  Inc.,  14455 
Richfield  Gas  Storage  System,  1 1669 
Riveria  Drilling  &  Exploration  Co.,  14082 
Rochester  Gas  &  Electric  Corp.,  840,  3729, 

6924.  16997.  30485 
Romig.  Bill  C.  17831 
Sabine  Pipe  Line  Co.,  34860 
Safe  Harbor  Water  Power  Corp..  8%5 
San  Diego  Gas  &  Electric  Co..  8186,  1 1887 
San  Diego  Gas  &  Electric  Co.  et  al.,  183% 
Schwarzhoff,  Dale.  14083.  14456 


Sea  Robin  Pipeline  Co..  223,  1451,  10371. 

29725.  34860 
Shaimon  Energy  Corp..  23429 
Shell  Gas  Pipeline  Co..  24779.  27940,  31977 
Sierra  Pacific  Power  Co.,  477 
Silver.  James  E..  34645 
Sithe  Mystic  LLC  et  al..  17402 
Sithe  New  England  Holdings  LLC.  23430 
Sithe  Wyman  LLC.  9512 
Sonat  Intrasute- Alabama  Inc..  30217 
South  Carolina  Electric  &  Gas  Co..  8186 
Southern  California  Edison  Co.,  477,  841,  3319, 

28379 
Southern  California  Edison  Co.  et  al.,  13241, 

27275,  34156 
Southern  Company  Services,  Inc.,  841,  2973, 

5938.  8631 
Southern  Energy  Retail  Trading  &  Marketing. 

Inc..  842.  9220 
Southern  Natural  Gas  Co..  1 105,  2227,  3556, 

4436.  5370,  8186,  10015.  1 1669.  12792, 

17403,  19910,  20618,  25466,  30218, 

30485,31211,34860 
South  Georgia  Natural  Gas  Co.,  3888,  5370, 

3I2II 
Southwest  Gas  Storage  Co.,  25207 
Southwood  2000,  Inc..  33641 
Sute  Line  Energy.  L.L.C..  8187 
Steuben  Gas  Storage  Co.,  32199 
Stingray  Pipeline  Co.,  2227,  13242,  35199 
Sumas  International  Pipeline  Inc.,  8631,  24168 
Summit  Hydropower,  12459 
Susquehanna  Power  Co.  et  al.,  3464S 
Tacoma  Public  Utilities,  1964 
Tacoma,  WA,  31977 
TCP  Gathering  Co.,  8631,  1 1670 
Tekas  Pipeline  L.L.C.,  14083 
Tenaska  Frontier  Partners,  Ltd.,  16773.  25207, 

25208 
Tennessee  Gas  Pipeline  Co.,  842,  1844,  3319, 

5512,  5938.  6167.  8187.  9512.  9786.  9787, 

10213,  10372,  11888,  13044,  14457, 

19910,  20175,  20618,  20619,  23282, 
25026,  27275,  29003,  31459,  32870,  34373 

Texas  Eastern  Transmission  Corp.,  1845,  5939, 
6552,  7139,  8187,  8632,  9787.  10372. 
10598.  11670.  15191.  18899,  25208, 
26170,  26171,  27065,  28502,  32870.  34860 
Texas  Gas  Transmission  Corp..  1845,  1%5, 
33 1 9,  4246,  5370.  5939,  6739,  6924.  74 1 1 , 
10373.  11232,  13649.  17170.  18191. 
183%.  27066.  31460.  34374 
Texas  Gas  Transmission  Corp.  et  al..  3888, 

27940 
Texas-Ohio  Pipeline,  Inc.,  24168 
Thombrough,  Albert  A.,  14084 
Tosco  Corp.,  27721 
Total  Minatome  Corp.,  18900 
Total  Peaking  Services,  L.L.C..  19721 
Trailblazcr  Pipeline  Co..  13242.  16489.  32199 
TransColorado  Gas  Transmission  Co..  26171 
Transcontinental  Gas  Pipe  Line  Corp..  223. 

1451.  3320.  4436.  4437.  6167,  8632,  9220. 
10373,  11670,  12793,  15192.  183%, 

1991 1.  20391,  26172,  27574,  29199,  34645 
Transok,  L.L.C.,  14457,  14695 
Transwestem  Pipeline  Co.,  4437,  9787,  26793 
Transwestem  Pipeline  Co.  et  al.,  3320 

Trees  Oil  Co.,  27941 
Trich,  Wenert,  10374 
Trunkline  Gas  Co.,  4437.  6552,  1 1671,  13242, 

19911,26172 
Trunkline  LNG  Co.,  6553 
Tucson  Electric  Power  Co.,  8188 
Tuscarora  Gas  Transmission  Co.,  1 1671,  13399, 

31978,34646 


Union  Electric  Co..  3101.  3729.  6739 
Union  Pacific  Resources  Co..  11436,  11437, 

11438 
Union  Water  Power  Co.,  6739 
United  Regional  Energy,  LLC.  10016 
UNITIL  Power  Corp.,  10016,  29391 
Utica  Power  Authority  et  al.,  34647 
UtiliCorp  United  Inc.,  3730.  741 1.  10214, 

10373,  10374 
Utility-Trade  Corp.,  4438 
UlliCorp  United  Inc.,  23282 
U-T  Offshore  System,  477,  33365 
Venice  Gathering  System,  L.L.C.,  25849 
Vermont  Electric  Power  Co.,  Inc.,  10016 
Viking  Gas  Transmission  Co.,  1846,  5371. 

5939,  5940,  6553,  8%5,  1 1672,  1 1888. 

25208.  26173.  27942,  29725,  33365 
Virginia  Electric  &  Power  Co.,  3730,  7140 
Warm  Creek  Hydro,  Inc.,  et  al.,  27942 
Warren  Transporution,  Inc.,  1846.  25467 
Washington  Water  Power  Co..  842.  4629.  6924, 

8188 
Welner.  Uuis.  et  al..  15192 
Western  Gas  Interstate.  31978 
Western  Gas  Interstate  Co.,  31978 
Western  Gas  Resources,  Inc.,  29982 
Westera  Kentucky  Energy  Corp.,  34157 
Western  Resources,  Inc.,  3102.  8965 
WestGas  InterSute,  Inc.,  23768 
West  Penn  Power  Co.,  18901 
West  Texas  Gas,  Inc.,  2375,  12082,  153% 
West  Texas  Utilities  Co.,  3731 
West  Texas  Wind  Energy  Partners,  LLC,  24169 
White,  Edgar  W..  10009 
Williams  Energy  Services  Co..  29003 
Williams  Gas  Pipelines  Central,  Inc.,  8632, 

9221,  9513,  9788.  10214.  10375.  1 1888. 

13243,  13650,  14085,  153%.  17168. 

17998,  18191,  18397,  23768,  26173, 

26174,  27943,  28503,  29201,  29726, 

32200,  34374 
Williams  Gas  Processing-Gulf  Coast  Co.,  L.P.. 

10375 
Williams  Natural  Gas  Co..  478,  1106,  1846. 

2227,  2449,  3102,  3320,  13243 
Williston  Basin  Interstate  Pipeline  Co.,  224, 

1453.  1847,  3321.  4247,  4438,  6740,  741 1, 

9221,  9513,  12083,  14695.  16997,  17403, 

18398,  24779,  26174,  29201,  30218, 

30486,  3121 1,  31460,  32871,  33059, 

33922,  35207 
Wilson,  Charles  B.,  Jr.,  Inc.,  et  al.,  35208 
Wisconsin  Electric  Power  Co.,  3731,  8188, 

11889,34374 
Wisconsin  Public  Service  Corp.,  10016,  25467 
WKE  SuUon  Two  Inc.  et  al.,  1 1672 
Wolverine  Power  Supply  Cooperative,  Inc.. 

11438 
Wrangell,  AK,  17997 
Wyoming  Interstate  Co.,  30486 
Wyoming  Interstate  Co.  Ltd.,  5798.  6740. 

11889.  16489.30218 
Wyoming  Interstate  Co.,  Ltd..  et  al.,  18901 
Xenergy,  Inc.,  23430 
XERXE  Group,  10017,  27722 
Young  Gas  Storage  Co.,  Ltd.,  5940 
Zapco  Power  Marketers,  Inc..  1 106 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Banks  and  savings  associations:  external  auditing 
programs;  policy  statement;  comment  request, 
77% 

Civil  money  penalties  assessment;  interagency 
policy,  30226 
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Depository  institulixis;  repurchase  agreements 

with  securities  dealers  and  others;  policy 

statement,  693lS 
Infoimation  technology;  uniform  rating  system; 

comment  req^st.  31468 
Investment  securities  and  end-user  derivatives  - 

activities;  su^rvisory  policy  statement,  20191 
Uniform  interageijc^  trust  rating  system,  7802 


Federal  Highijay  Administration 

RULES  I 

Engineering  and  tltffic  operations: 
Uniform  TrafTii  Control  Devices  Manual — 
Pedestrian,  bicycle,  and  school  waining  signs; 

color  flouiescent  yellow  green,  33S46 
Temporary  signaling  devices,  8350 
Motor  carrier  safety  standards: 
Civil  monetary  ipenalties;  inflation  adjustment, 

12413        { 
Controlled  substances  and  alcohol  testing 

managemetii  information  system  statistical 
data;  randOih  testing  rates  reduction,  2172 
Drivers'  hours  pt  service — 
Global  positiotiing  system  technology;  pilot 
demonstration  project,  16697 
Federal  regulatory  reform,  33254 
Parts  and  accessories  necessary  for  safe 
operation-r; 
Antilock  brake  systems,  24454 
Glazing  matekials,  etc.,  1383 
Manufacture4  homes  transpoitatioa; 

overtoa^iHg  of  tires  by  up  to  18  percent. 
8330     1 1 
Technical  cone^iions,  28286 
Transportation  charges  payment;  authority 
citation  coritection,  11624 
Speed  limit  enforcement  certification: 
National  maximum  speed  limit  compliance 
program;  CfR  part  removed,  381 1 

PROPOSED  RUiks 

Engineering  and  t^fic  operations: 
Emergency  reUit  program;  disaster  eligibility 

threshold,  8B77 
Truck  size  and  weight — 
National  NetM>rk  for  Commercial  Vehicles; 
route  addition  in  North  Dakota,  27228 
Uniform  TrafTio  (Control  Devices  Manual — 
Outreach  effort,  31957 
Signs;  revisicU.  31950 
Motor  carrier  safety  standards: 
Commercial  motor  vehicle  marking,  32801 
For-hire  motor  property  and  passenger  carriers, 
property  bfokers,  and  freight  forwarders 
operating  in  interstate  or  foreign 
commerce;,  registration,  7362 
Hazardous  materials  transportation — 
Uniform  fomij  and  procedures  for 

registration;  recommendations;  report 
availability,  15362 
Hours  of  service  tof  drivers;  supporting 

documents,  19457 
Household  goods  transportation;  consumer 
protection  regulations,  27126 
Correction,  3 1266 
Parts  and  acces^dries  necessary  for  safe 
operation—}- 1 
Brake  hoses  4^  on  commercial  motor 

vehicles;!  ineeting,  8606 
Shifting  or  falKng  cargo,  protection  against; 
North  American  standard  development; 
meeting,  17812 
Trailers  and  semitrailers  weighing  10,000 
pounds  or  more  and  manufactured  on 
or  after  January  26,  1998;  rear  impact 
guards  a|i<l  protection  requirements, 
26759 
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Parts  and  accessories  necessary  for  sale 

operation — 
Lighting  devices,  reflectors,  and  electrical 
equipment,  33611 
Performance-based  brake  testers;  functional 

specifications  development,  30678 
Railroad-highway  grade  crossing  laws  or 

regulations  violation;  commercial  motor 

vehicle  drivers  disqualification  provision, 

10180 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  123, 
2715,  7849,  11704.  11705,  11948,  15256, 
15257,  17470.  28547,  28548.  30557 
Submission  for  OMB  review;  comment  request, 
20682,  26675 
Canadian  electric  utility  motor  carriers: 
Alcohol  and  controlled  substances  testing: 
waiver,  12144,  32038 
Commercial  driver's  license  knowledge  and  skill 
testing  pilot  project  to  evaluate  use  of  third 
party  testers.  18069 
Declaratory  order  petitions: 
Owner-Operator  Independent  Drivers 
Association,  Inc.;  denied,  31827 
Environmental  statements;  notice  of  intent: 
Clark  County,  IN  and  Jefferson  County.  KY, 

14989 
Crawford  and  Peny  Counties,  IN,  14989 
Dade  County  et  al.,  FL,  17254 
Denver.  Al^pahoe.  and  Douglas  Counties.  CO. 

7044 
East  Baton  Rouge  Parish.  LA,  16616 
El  Dorado  County,  CA,  10964 
Gasconade  and  Montgomery  Counties,  MO, 

29059 
Harris  County  et  al.,  TX,  17471 
Howard  County.  MD,  13096 
Lafayette  Parish,  LA.  18246 
Lawrence.  Douglas  County,  KS.  2715 
Utcher  County.  KY.  3783 
Livingston  County.  MO.  16617 
Los  Angeles  County.  CA.  9293 
Macon  County.  MO.  17471 
Madison  County  et  al..  MO.  5603 
Montgomery  County.  MD.  7191 
New  London  County.  CT.  12856 
Newport  News  et  al..  VA.  29778 
Orange  County.  CA.  30284 
Orange  County.  FL.  26246 
Rockingham  County.  NH.  32280 
Salt  Lake  and  Davis  Counties.  UT,  33759 
Suffolk  County.  NY.  5994 
Talbot  and  Caroline  Counties.  MD.  17474 
Tarrant  County,  TX,  10259,  26840 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Driver  history  initiative  projects,  17474 
Hazardous  materials  transportation;  designated  and 

restricted  routes;  list,  31549 
Interstate  system;  additional  interchanges;  policy 

statement,  7045 
Meetings: 
Indian  reservation  roads  program  transportation 
plaiming  procedures  and  guidelines,  25542 
Intelligent  Transportation  Society  of  America, 

7500.  17254.  17255.  30557 
National  Intelligent  Transportation  Systems 
architecture  consistency.  5603.  12573 
Truck  size  and  weight  impact  methodology 
review  conference.  23822 
Motor  carrier  safety  standards: 
Driver  qualification — 
Dahleen.  Larry  A.,  et  al.;  vision  requirement 

waivers,  30285 
Rauenhorst,  David  R.;  vision  requirement 
waiver,  1524 


Federal  Labor 

Inspection,  repair,  and  maintenance;  periodic 
motor  vehicle  inspection;  Ohio  program, 
8516,11706 
Reports  and  guidance  documents;  availability,  etc.: 

Minimum. uniform  crash  criteria.  6793 
Safety  advisories: 
Unauthorized  cargo  tanks  used  to  transport 
hazardous  materials,  7047 

Federal  Housing  Enterprise  Oversight 
Office 

RULES 

Privacy  Act;  implementation,  8840.  26063 
PROPOSED  RULES 
Semi-aimual  agenda.  22800 
NO-nCES 
Privacy  Act 
Systems  of  records,  9007 

Federal  Housing  Finance  Board 

RULES 

Affordable  housing  program  operation: 

Program  requirements  clarification,  27668 
Federal  home  loan  bank  system: 
Book-entry  Federal  home  loan  bank  securities, 

8057 
Employees;  compensation  and  conflicts-of- 

interest  niles,  30584 
Membership  and  advances  eligibility,  351 17 
Membership  eligibility  requirements;  definition 
of  State  amended,  3453 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Bank  directors  election  process,  26532 
Community  investment  cash  advance  programs. 

25718 
Federal  home  loan  bank  standby  letters  of 

credit.  25726 
Financial  disclosure  statements.  5315 
Membership  application  process,  8364 
Semi-annual  agenda,  22984 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
3115,10382 
Federal  home  loan  bank  system: 
Combined  annual  and  quarteriy  financial  reports 

disclosure;  policy  sutement,  538 1 
Community  support  review — 
Members  selected  for  review;  list.  1852, 
18009 
Investment  practices  and  approach  for  limiting 
certain  non-housing-related  investments;  ' 
public  hearing,  16505 
Items  processing  and  settiement  and  other 
services;  prices.  17864 
Meetings;  Sunshine  Act.  2980.  10620.  1 1681. 
13409,  15201,  19264,  33931,  35588 

Federal  Labor  Relations  Authority 

PROPOSED  RULES 

Negotiability  petitions  processing;  miscellaneous 

and  general  requirements.  19413 
Presidential  and  Executive  Office  Accountability 
Act;  implementation: 
Issues  that  have  arisen  as  agency  carries  out 
its  responsibilities;  regulatory  review, 
16141 

NOTICES 

Privacy  Act: 
Systems  of  records.  1110 
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Federal  Law 


Federal  Law  Enforcement  Training 
Center 

NOTICES 

Meeetings: 
National  Center  for  State,  Local,  and 

Intematinal  Law  Enforcement  Training 
Advisory  Committee,  18072 

Federal  Maritime  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  22990 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14713 
Submission  for  OMB  review;  comment  request, 
13856, 33062 
Agreements;  additional  information  requests: 
APUMOl^OOCL'HMM  Reciprocal  Slot 
Exchange  Agreement  et  al.,  3115 
Agreements  filed,  etc.,  563,  1864,  2393,  4266, 
5384,  5950,  6759,  7810.  9546,  10383,  1 1895, 
13049,  13673,  14464,  14944,  15844,  17009, 
.  18423,  19726,  23466,  24184.  24810,  25482, 
26189,  27286,  27731,  28385,  30227,  31475, 
33063,  33666,  34651 
Casualty  and  nonperformance  certificates; 
American  Canadian  Caribbean  Line,  Inc.,  et  al., 

29995 
Cape  Canaveral  Cruise  Line,  Inc.,  et  al.,  29995 
Carnival  Corp.  et  al.,  1473,  1 1260 
Celebrity  Cruises  Inc.  et  al.,  1 1261         - 
Ivaran  Agencies  Inc.  et  al.,  1474 
Complaints  filed: 
CTM  International,  Inc..  30228 
Gateway  International.  Inc..  7170 
New  Orleans  Port  Board  of  Commissioiiers. 
7170 
Freight  forwarder  licenses: 
A.T.M.C.  Inc..  6759 

Abaco  International  Shippers.  Inc.,  et  al.,  18423 
Air  Marine  Services  International,  Inc.,  et  al., 

6191 
Am-Trans  Forwarding  et  al.,  31776 
Atlantic  Overseas  Express,  Inc..  34187 
-Boston  Logistics.  Inc.,  et  al.,  4450 
Cargo  Systems  Int'l  Corp.  et  al.,  18919 
Cargo  U.K.,  Inc.,  et  al.,  29219,  30228 
Colonial  Trade  Co..  Inc..  32213 
Eagle  USA  Airfreight.  Inc.,  et  al.,  10023 
Florida  International  Forwarders,  Inc.,  et  al., 

29013 
Freight  &  Expori  Management  Expeditors 

International  et  al.,  30495 
Freight  Connection  Inc.  et  al.,  25209 
Harvest  International  Co.  et  al.,  8202 
I.T.C.,  Ltd.,  24543 
Ideal  Consolidators,  Inc.,  et  al.,  1474 
IFS  Film  Services,  Inc.,  3465 1 
International  Forwarding  &  Logistics,  Inc.,  et 

al.,  2393 
International  Transportation  Services  et  al.. 

19919 
International  Transport  Group,  Inc.,  et  ^.,  1 1446 
Inter-Ocean  Cargo  Group,  Inc.,  10384 
Inter-Ocean  Cargo  Group,  Inc..  et  al..  15419 
Intralog.  Inc..  et  al..  32880 
JFJ  Freight  Forwarders  Inc.  et  al..  1 1895 
Kenneth  Clark  Co..  Inc.,  33373 
Leader  Mutual  Freight  System  Inc.  et  al..  5951, 

17872 
Leeway  Global  Network,  Inc.,  et  al.,  6570 
Lion  Cargo  Brokers,  Inc.,  20409 
Marianas  Steamship  Agencies,  Inc..  et  al.,  80, 
8980 
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Miamai,  Inc.,  et  al.,  27731,  30041 

Ocean's  Freight,  Inc..  23287 

Pugei  Sound  International.  Inc.,  17418 

SeaMasters  et  al.,  26190 

Shipco  International.  Inc..  et  al..  3575 

Steriing  International  Freight  Forwarxlers  et  al., 

14464 
Thomas  G.  Madden,  Inc.,  17010 
Townsend  Logistics,  Inc.,  et  al.,  18198 
Wilson,  Damon  Uvelle,  et  al..  35228 
Worldwide  Forwarding  Co.  et  al.,  13255 

Investigations,  hearings,  petitions,  etc.: 
Best  Freight  International  Ltd.  et  al..  17180 
Cargo  Master,  Ampac  Line,  Landsea  Brokers, 

Inc.,  etal.,  27731 
China  Ocean  Shipping  (Group)  Co.,  1972 
Kin  Bridge  Express,  Inc.,  et  al.,  35228 
R.F.  International  Ltd.,  28512 
Sea  E>ragon  Navigation  Ltd.  et  al.,  12808 
Sea-Land  Service  Inc.,  23466 
SINO  TRANS,  15419 

Meetings;  Sunshine  Act,  11261 

Reporting  and  recordkeeping  requirements.  29995 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Semi-annual  agenda.  22760 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Labor-management  cooperation  program.  2241 

Federal  Mine  Safety  and  Health 
Review  Commission 

PROPOSED  RULES 

Procedural  rules.  25183 

NOTICES 

Meetings;  Sunshine  Act.  3360.  8222.  9579.  16281, 
31232 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  use  control: 
Random  drug  and  alcohol  testing — 
Minimum  testing  rate;  1998  determination. 
8142 
Civil  monetary  penalties;  inflatioo  adjustment. 

11618 
Railroad  power  brakes  and  drawbars: 
Two-way  end-of-train  telemetry  devices  and 
passenger  train  operations.  24130 
Conection.  27212 
Railroad  safety: 
Passenger  train  emergency  preparedness  plans, 
24630 
Track  safety  standards: 

Miscellaneous  amendments,  33992 

PROPOSED  RULES 

Railroad  power  brakes  and  drawbars: 
Two-way  end-of-train  telemetry  devices  and 
passenger  train  operations,  195,  2647 
Withdrawn,  1418 
Railroad  safety: 
Passenger  equipment  safety  standards,  28496 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
17478,  18964.  32909 
Environmental  statements;  notice  of  intent: 
Locomotive  horns  sounding  at  highway-rail 
grade  crossings.  28549 


Exemption  petitions,  etc.: 

Burlington  Northern  Santa  Fe  Railroad,  26841 

Central  Montana  Rail,  Inc.,  et  al.,  19998 

CSX  Transportation,  Inc.,  10065 

Kyle  Railroad  Co.,  17478 

Long  Island  Rail  Road  et  al.,  10260 

New  Jersey  Transit  Rail  Operations,  Inc., 

14990,26841,33432 
Norfolk  Southern  Corp.,  1 1473 
Railroad  Museum  of  New  England/Naugatuck 

Railroad,  31581 
Union  Pacific  Railroad  Co.,  31582 
Grants  and  cooperative  agreements;  availability, 
etc.: 
High  speed  non-electric  passenger  locomotive 

demonstration  program,  282 
Next  generation  high-speed  rail  program; 

research  projects  and  technology 

advancements,  34955 
Railroad  research  and  development  program  in 

cooperation  with  academic  research 
^      instinitions,  29465 
Meetings: 
Amtrak  Reform  Council,  28442 
Railroad  Safety  Advisory  Committee,  2716, 

19573 
Orders:  • 

Automatic  train  control  and  advanced  civil 

speed  enforcement  system;  requirements 

for  Northeast  Corridor  railroads;  hearing, 

3389 
Safety  advisories,  bulletins,  and  directives: 
Locomotive  engineers;  visual  acuity 

qualification  standards,  29297 
Safety  practices  to  reduce  risk  of  casualties 

from  failure  to  activate  two-way  end-of- 
train  telemetry  device  to  initiate  emergency 

brake  application,  30808 
Traffic  control  systems;  discontinuance  or 
modification: 
Burlington  Northern  &  Santa  Fe  Railway  Co. 

et  al.,  6254,  33432 
Duluth,  Missabe  &  Iron  Range  Railway  Co. 
•      et  al.,  15258 
Houston  Belt  &  Terminal  Railway  Co.  et  al., 

28550 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Nonbank  subsidiaries  underwriting  and  dealing 
in  securities;  prudential  restrictions 
eliminated;  clarification  to  section  20 
orders,  14803 
Depository  institutions;  reserve  requirements 
(Regulation  D): 
Weekly  deposits  reporters  requirements;  move 
to  deposits  lagged  reserve  maintenance 
system,  15069 
Electronic  fund  transfers  (Regulation  E): 
Disclosure  requirements;  delivery  by  electronic 
communication,  14528 
Equal  credit  opportunity  (Regulation  B): 
Fair  Credit  Reporting  Act  disclosures;  model 
forms  amendments,  16392 
Membership  of  State  banking  institutions 
(Regulation  H): 
Small  insured  institutions;  expanded 
examination  cycle.  16378 
Risk-based  capital: 
Capital  adequacy  guidelines — 
Leverage  capital  standards;  Tier  1  leverage 
ratio.  30369 
Securities  credit  transactions  (Regulations  G,  T, 
U,  and  X): 
Borrowing  by  brokers  and  dealers,  2806 
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OTC  margin  st  )cks  and  foreign  stocks  lists, 
3804,  231$i 
Truth  in  lending  dftegulation  Z): 
Mortgage  rates  and  fees;  dollar  amount 

adjustmem,  6474 
Official  staff  coipmentary;  update,  16669 

Correction,  33i990 
Residential  mortgage  and  variable-rate 
tiansactioit*— 
Fifteen-year  historical  example  of  rates  and 
payments;  disclosure;  correction,  2723 

PROPOSED  RUlifiS 

Availability  of  fiiiits  and  collection  of  checks 
(Regulation  CC): 
Same-day  settMQient  rule;  modifications,  12700 
Collection  of  checks  and  other  items  by  Federal 
Reserve  banks  and  Fedwire  fiinds  transfers 
(Regulation  i)c 
Same-day  settlddient  rule;  modifications,  12700 
Consumer  leasing  (Regulation  M): 
Disclosure  requirements;  delivery  by  electronic 
communication,  1 4538 
Electronic  fund  transfers  (Regulation  E): 
Point-of-sale  debit  card  and  foreign-initiated 
transactions  claims  investigations; 
extended  tiit)e  periods  eliminated,  I4S5S 
Equal  credit  opportunity  (Regulation  B): 
Disclosure  reqiiiremenls;  delivery  by  electronic 

communiciition,  I4S52 
Preapplication  aiarketing  practices,  inquiry 
versus  appljcalioo,  etc.;  regulatory  review, 
12326         ' 
Home  mortgage  disclosure  (Regulation  C): 
Loan  Applicatioa  Register  modification  and 
technical  (iianges  to  regulation  and 
reporting  iia^s,  9453 
Preapprovals  reporting,  refinancing  and  home 
improvement  loans  reporting,  purchased 
loans,  temporary  financing,  etc.,  12329 
Miscellaneous  interpretations: 
Asset  purchases,  loans,  or  other  transactions; 

exemption  eligibility,  32768 
Transactions  between  member  banks  and 
nonafniiati4  third  parties;  exemptions, 
32766         : 
Securities  credit  transactions  (Regulations  T,  U, 
and  X): 
Margin  regulatija^s;  periodic  review,  2840, 
16446 
Semi-annual  agen^lk,  22994 
Truth  in  lending  (Regulation  Z): 
Consumer  ,disclla$ures;  simplification  and 

improvem^iit,  6112 
Disclosure  requirements;  delivery  by  electronic 
communication,  1 4548 
Truth  in  savings  (Regulation  DD): 
Disclosure  requirements;  delivery  by  electronic 
communicijion,  14533 

NOTICES 

Agency  informati<>i  collection  activities: 
Proposed  collecit)on;  comment  request.  3182, 

4450,  I02J4,  10915,  17418,  19726,  31475 
Submission  for  i0MB  review;  comment  request. 
3120.3323,19900,  10023 
Banks  and  bank  holding  companies: 
Change  in  bank  Control,  563,  1865,  2393,  2980, 
3122,  3896,14453.  4641.  5540.  5805.  6760, 
6938,  74lij8203,  8453.  8980.  9233,  9546. 
10226.  I06i\.  11681.  13409,  13857, 
14945,  154iO,  16538,  16814,  17010, 
17872,  18(jll,  18425,  19727.  23287. 
23787,  24184,  25043.  25862.  26606. 
27085,  27378,  27732,  28385,  29220, 
29996,  30r:  8,  30760,  31994,  32214, 
32881,  33: '  3,  33374,  33931,  34887 
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Formations,  acquisitions,  and  mergers.  228.  563. 
1 1 1 1.  1865.  1972,  2244.  2393.  2980,  2981, 
3122,  3325,  3575,  3896,  4266.  4641,  5541, 
5805.  6570,  6760,  6938,  7418.  7419.  8203, 
8453,  8981,  9233,  9234,  9547.  10024. 
10025,  10384,  10621,  10916.  11446, 

11681,  11895,  12097,  12813.  13256, 
13410,13673,13857,13858,14119. 
14464,  14714,  15420.  15845.  16261. 
16538.  16814,  16815,  17010,  17181. 

17873,  18021,  18426,  19493,  19727, 
19919,  20409,  20410,  23288,  23787, 
24 1 84,  248 1 0,  25044,  25209.  252 1 0, 
25863,  26190,  26606,  26607,  27085, 
27086,  27286,  27578,  27732,  27972, 
28385,  29013,  29220,  2941 1,  29736. 

.  29996,  30228,  30759,  31220,  31994. 
32214,32881,33373,33931,33932. 
34406,  34651,  34887,  35229,  35230,  35231 

Nonbanking  activities,  32881 

Permissible  nonbanking  activities,  229,  1865, 
2394,  2981,  2982,  3122,  3326,  3897,  4267, 
4642,  5541,  5806,  6192,  6760,  6939,  6940, 
8203,  9234,  9235,  9547,  10916,  1 1446. 

11682,  11896,  12813,  13410,  13674, 
14715,  15845,  16261,  16538,  17181, 

17874,  18022,  184*26,  19494,  19727, 
20410.  23288,  23788,  25044,  25210, 
27287,  27579.  28386,  29221,  29997, 
30229,  31220,  31477,  32215,  33374,  33932 

Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council,  30760 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  8454,  18426,  31477 
Federal  Reserve  Bank  services: 
Fedwire  funds  transfer  service — 
Earlier  opening  time,  decision  not  to 

implement.  18022 
End-of-day  transactions  management; 
comment  request.  31777 
Uniform  cash  access  policy,  1 1683 
Meetings: 
Consumer  Advisory  Council,  10384,  30761 
Travelers  Group  Inc.;  application  to  acquire 
Citicorp,  31478 
Meetings;  Sunshine  Act,  229,  564,  1474.  2682. 
3122.  3575.  3897.  5542.  6192.  6940.  7419. 
8454.  8649.  9547.  10025.  10385.  1 1261, 
12472,13256.  13674.  14119.  14715,  15201, 
15846,  16539.  17011.  17874.  18427,  19919. 
2041 1.  23289.  24185.  25044.  25483.  26190. 
27287.  27732.  27972.  28387.  29013.  2941 1. 
30229.  30761.  31478.  32216.  33063.  33666. 
33667.  34406,  34888,  35589 
Multilateral  settlement  systems;  privately  operated; 

policy  statement,  34888 
Privacy  Act: 

Systems  of  records.  10621 
Reporting  and  recordkeeping  requirements.  10025. 

18198.  27972,  30495 
Reports  and  guidance  documents;  availability,  etc.: 
Capital  and  accounting  standards;  differences 
among  Federal  banking  and  thrift  agencies; 
report  to  congressional  committees.  3897 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Thrift  savings  plan: 
Administrative  errors  correction.  4365.  24380 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation. 

29672 
Thrift  savings  plan: 
Loan  program;  submission  of  false  information; 
written  allegation  investigation  process. 
29674 


FTC 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council.  1 8202 
Meetings;  Sunshine  Act.  4642.  16815.  24544. 
2941 1 

Federal  Service  Impasses  Panel 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  14465 
Submission  for  OMB  review;  comment  request. 
33063 

Federal  Trade  Commission 

RULES 

Adjudicatory  proceedings;  rules  of  practice: 

Fast  track  procedures.  7526 
Appliances,  consumer,  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
Comparability  ranges — 
Clothes  washers.  19397 
Refrigerators,  refrigerator-freezers,  and 
freezers.  14034 
Conflict  of  interests.  35130 
Fur  Products  Labeling  Act 

Generic  fiber  listing,  etc..  7508 
Han-Scott-Rodino  Antitrust  Improvement  Act: 
Premerger  notification;  reporting  and  waiting 
period  requirements.  34592 
Industry  guides: 

Environmental  marketing  claims  use,  24240 
Nonadjudicative  procedures: 

Divestitures,  acquisitions,  or  similar 

transactions;  prior  approval  proceedings, 
18819 
Organization,  functions,  and  authority  delegations: 

Deputy  General  Counsel  et  al..  32977 
Practice  and  procedure: 
Appearances  before  Commission;  restrictions 

and  public  disclosure  requirements,  15758 
Foreign  language  advertising  and  sales 

materials;  enforcement  policy  statement, 
34807 
Textile  Fiber  Products  Identification  Act 

Generic  fiber  listing,  etc..  7508 
Wool  Products  Labeling  Act: 
Generic  fiber  listing,  etc..  7508 

PROPOSED  RULES 

Electronic  media;  rules  and  guides  applicability; 

interpretation.  24996 
Fair  Debt  Collection  Practices  Act: 
State  application  procedures  for  exemption; 
overall  costs  and  benefits.  19859 
Guides  and  exemption  procedures;  agency's  intent 

to  request  public  comments.  1802 
Industry  guides: 
Decorative  wall  paneling  industry.  14865 
Rebuilt,  reconditioned,  and  other  used 
automobile  parts  industry.  17132  . 
Semi-atuiual  agenda.  23010 
Textile  Fiber  Products  Identification  Act 
New  fiber  names  and  identifications — 
Fluoropolymer  (Teflon).  447 
Melamine  (Basofil).  449 
Trade  regulation  rules: 
Adhesive  compositions;  deceptive  labeling  and 

advertising.  17348 
Textile  wearing  apparel  and  piece  goods;  care 
labeling,  25417 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25044. 
26607.31479 
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Cigarette  testing  methodology;  lar,  nicotine,  and 
carbon  monoxide  yields  determination  and 
advertising  ratings,  3575 
Consumer  software  and  electronic  products;  Year 

2000  issues;  comment  request,  25045 
Interlocking  directorates: 
Clayton  Act  Section  8  jurisdictional  thresholds, 
3576 
Meetings;  Sunshine  Act,  4642,  13049,  17875, 

24185 
Online  information  practices;  industry  guidelines 

and  principles,  10916 
Premerger  notification  waiting  periods;  early 

terminations,  3123,  3125,  5542,  7171,  10623, 
16539,  16541,  16545.  19495,  27287.  34407. 
34412,  34418 
Prohibited  trade  practices: 
Altmeyer  Home  Stores,  Inc.,  15202 
Associated  Octel  Co.  Ltd.  et  al.,  16815 
Berg,  Howard  S.,  3127 
Boeing  Co.,  3744 
Bogdana  Corp.  et  al.,  27294 
Cablevision  Systems  Corp.,  5545 
Callahan.  Roger  J.,  3128 
Civic  Development  Group,  Inc.,  et  al.,  14466 
Degussa  Aktiengesellschaft  et  al.,  16S52 
Digital  Equipment  Corp.,  24544 
Eller,  Jeanie,  3128 

Eye  Research  Associates,  Inc.  et  al.,  9547 
Fastline  Publications,  Inc.,  et  al.,  27296 
Federal-Mogul  Corp.  et  al.,  13410 
Grey  Advertising,  Inc.,  et  al.,  3744 
Institutional  Phannacy  Network  et  al.,  29736 
Lawyers  Title  Corp.,  10625 
M.D.  Physicians  of  Southwest  Louisiana.  Inc., 

34423 
Mega  Systems  International,  Inc.,  et  al.,  3129 
Mesa  County  Physicians  Independent  Practice 

Association,  Inc.,  9549 
PacifiCorp  et  al.,  9551 
Progressive  Mortgage  Corp.  et  al..  3746 
Roche  Holding  Ltd..  10626 
S.C.  Johnson  &  Son,  Inc.,  5546 
Schwegmann  Giant  Super  Markets,  Inc.,  3746 
Sensormatic  Electronics  Corp.  et  al.,  3747 
Stone  Container  Corp.,  10628 
Tenet  Healthcare  Corp.,  3748 
Tni- Vantage  International,  L.L.C.,  3131 
TRW  Inc.,  1866 

Urological  Stone  Surgeons,  Inc.,  el  al.,  1867  ' 
Western  Direct  Marketing  Group,  Inc.,  et  al., 

27297 
Williams  Companies,  Inc.,  16553 
Reports  and  guidance  documents;  availability,  etc.: 
Cigarettes,  domestic;  tar,  nicotine,  and  carbon 
monoxide  yield  of  1 249  varieties,  3576 
Trade  regulation  rules;  franchising  and  business 
opportunity  ventures;  disclosure  requirements 
and  prohibitions;  exemptions: 
Navistar  International  Transportation  Corp.. 
18920 

Federal  Transit  Administration 

RULES 

Prohibited  drug  use  and  alcohol  misuse  prevention 
in  transit  operations: 
Random  drug  and  alcohol  testing  rates.  418 

PROPOSED  RULES 

Prohibited  drug  use  and  alcohol  misuse  prevention 
in  transit  operations: 
Safety-sensitive  functions  in  drug  and  alccdiol 
rules;  maintenance  definition.  10183 

NOTICES 

Environmental  statements;  notice  of  intent: 
Denver,  Arapahoe,  and  Douglas  Counties,  CO. 
7044 


Everett  and  Seattle,  WA;  Commuter  Rail 

Project,  1527 
New  York  County,  NY;  lower  Manhattan  access 

alternatives  study,  30558 
Orange  Co.,  CA;  urban  rail  project,  27782 
Sacramento  County,  CA;  Sacramento  Amtrak 

and  Folsom  Corridor  LRT  extensions  and 

double  tracking  project.  12856 
Wake  and  Durham  Counties,  NC;  Phase  I 

regional  rail  project,  18247 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Transit  programs;  changes  and  final  funding 

levels  (1998  FY),  34506 
Meetings: 
National  Intelligent  Transportation  Systems 

architecture  consistency,  5603,  1 2573 
Transfer  of  federally  assisted  land  or  facility: 
N.W.  Division  Street  and  Spring  Water  Trail, 

Gresham,  OR;  railroad  right-of-way,  24839 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Aits 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Article  8  exceptions;  South  Dakota,  20099 
Coupons  Under  Book-Entry  Safekeeping  (CUBES) 

program,  11354 
Federal  claims  collection: 
Administrative  offset.  23354 
Transfer  of  debts  to  Treasury  Department  for 
collection,  16354 
Financial  management  services: 

Administrative  wage  garnishment,  25136 
Marketable  book-entry  Treasury  bills,  notes,  and 
bonds;  sale  and  issue;  uniiorm  offering 
circular 
Fungible  stripped  interest  components  for 

Treasury  inflation-indexed  securities,  35782 
Noncompetitive  bidders;  restrictions,  4185 
Treasury  tax  and  loan  depositaries  and  payment 
of  Federal  taxes: 
Electronic  Federal  Tax  Payment  System 

operation;  financial  institutions  and  Federal 
Reserve  Banks,  5644 

PROPOSED  RULES 

Bonds  and  notes,  U.S.  Treasuiy: 
U.S.  savings  bonds;  creation  of  new  categories 
of  issuing  agents  and  expansion  of  means 
of  sales,  including  electronic  sales,  23695 
Federal  agency  disbursements: 
Federal  payments;  conversion  of  checks  to 
electronic  fiinds  transfer  in  two  phases; 
meetings,  26561 
Financial  management  services: 
Automated  Clearing  House;  Federal 
Government  participation,  5426 
Correction,  6001 
Debt  Collection  Improvement  Act  of  1996 — 
Delinquent  debtors  barred  from  obtaining 
Federal  loans  or  loan  insurance  or 
guarantees,  20()06 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1327, 
34681 
Book-entry  Treasury  bonds,  notes,  and  bills: 
Definitive  and  TREASURY  DIRECT  securities; 
fee  schedules,  27785 


Coupons  Under  Book-Entry  Safekeeping 

(CUBES),  and  Bearer  Corpora  Conversion 
System  (BECCS)  programs;  reopening  and 
opening,  1 1357 
Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates, 
35645 
Surety  and  reinsuring  companies;  application  and 

renewal  fees  increase,  4345 
Surety  companies  acceptable  on  Federal  bonds: 
American  Alternative  Insurance  Corp..  18254 
Atlas  Assurance  Co.  of  America.  3 1 84,  8738 
AX  A  Global  Risks  US  Insurance  Co.,  14175 
Capital  City  Insurance  Co..  Inc..  18255 
Economy  Fire  &  Casualty  Co..  25134 
Great  Lakes  American  Reinsurance  Co.,  8738 
Heart  of  America  Fire  &  Casualty  Co..  14175 
Risk  Capiul  Reinsurance  Co.,  18255 
Service  Insurance  Co.,  14175 
Travelers  Indemnity  Co.  of  America,  11327 
United  States  Surety  Co.,  7049 
Zenith  Insurance,  Ltd..  24590 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  Implementation  (subsistence 
priority): 
Fish  and  wildlife;  subsistence  taking.  35332 
Endangered  and  threatened  species: 
Brother's  Island  Tuatara,  692 
Bnineau  hot  springsnail.  32981 
Bull  trout;  Klamath  River  and  Columbia  River 

populations.  31647 
Desert  bighorn  sheep;  Peninsular  Ranges 

population.  13134 
Fat  threeridge,  etc.  (seven  freshwater  mussels 
from  Alabama.  Florida,  and  Georgia). 
12664 
Gulf  sturgeon — 

Critical  habitat  designation,  9%7 
Harlequin  duck,  25177 
Mexican  gray  wolf;  reintroduction  into  Blue 
Range  Wolf  Recovery  Area,  AZ  and  NM. 
1752 
Mexican  spotted  owl,  etc.,  14378 
Pallid  manzanita,  19842 
Preble's  meadow  jumping  mouse,  26517 
San  Bernardino  kangaroo  rat,  3835 
West  coast  steelhead,  329%  _ 
Endangered  Species  Convention: 
Appendices  and  amendments — 
Bigleaf  mahogany,  26739 
Habitat  conservation  planning  and  incidental  take 
permitting  process;  handbook  availability;  no 
surprises  policy,  8859 
Migratory  bird  permits: 
Double-crested  cormorant;  depredation  order 
establishment,  10550 
National  wildlife  refuge  system: 
Hunting  and  fishing — 

Refuge-specific  regulations,  2178 
Midway  Islands  and  Midway  Atoll  National 
Wildlife  Refuge;  administration,  11624 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Alaska  Federal  Subsistence  Regional  Advisory 
Councils;  meetings,  7387 
Alaska  National  Wildlife  Refuges: 
Kenai  National  Wildlife  Refuge;  seasonal 
closure  of  Moose  Range  Meadows  public 
access  easements,  13158 
Endangered  and  threatened  species: 
Aleutian  Canada  goose,  17350 
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Arizona  leatherfl  )wer,  1418 

Bull  trout;  Coas  t;  J-Puget  Sound,  Jarbridge 

River,  and  $t.  Mary-Belly  River 

population$,|3l693 
Chiricahua  or  Bll^mer's  dock,  1 58 1 3 
Colorado  butterf^  plant.  14060 
Cowhead  Lake  tui  chub,  15152,  33033 
Deseret  milk-ve»ch,  4207 
Devils  River  minnow,  14885,  26764 
Findings  on  petitions,  etc. — 
Grizzly  bear,  30453 
Lesser  prairie-chicken,  31400 
Spotted  frog  (Wasatch  Front  and  West  Desert 

populatiMs),  16218 
Spruce  Creek  tnail,  33034 
Stone  Mountain  fairy  shrimp.  28963 
Westslope  cuttiroat  trout,  31691 
Flatwoods  salamander,  14414 
Genmer's  fritill>»y.  13819 
Howell's  spectabilar  thelypody.  1948.  10817 
Kaibab  plains  cwtus.  etc..  16217 
Kneeland  Prairi^lpenny-cfcss,  7112 
La  Graciosa  thi»e.  etc.  (four  plants  from  South 

Central  CoUtal.  California),  15164 
Mariana  fhiit  baii  14641.  16294.  29367 
Northern  goshai^,  35183 
Northern  Idaho  ground  squirrel,  1 3825 
Pecos  or  puzzle  sunflower.  1 5808 
Pecos  pupfish.  4608.  14892 
Purple  amole.  idilSi 
Riparian  brush  rabbit,  etc..  17981 
Rough  popcomil^wer,  3301 
Sacramento  spl^l.  27255 
San  Bernardino  kangaroo  rat.  3877 
Santa  Cntz  tarplant,  15142 
San  Xavier  talussnail,  28343,  34142 
Willamette  daisy,  Fender's  Blue  butterfly,  and 

Kincaid's  lupine,  3863 
Winkler  cactus.  J3901 

Yrekc  phlox  froin  Northern  California,  15820 
Zapata  bladdenipd.  3301 
Endangered  Specif  Convention: 

Appendices  and  Amendments.  4613 
Importation,  expo^tion.  and  transportation  of 
wildlife:        i  ' 
License  holders;  user  fees.  3298 
Marine  mammals: 
Polar  bear  troplfifcs;  importation  from  Canada, 

5340         ' 
Migratory  bird  hunting: 
Annual  hunting!  itegulations  and  Indian  tribal 

seasons  requests,  13748 
Baiting  and  bai^  areas.  14415.  28343 
Canada  goose  damage  management  program; 

special  peitiiit.  15698 
Migratory  bird  htrvest  information  program; 

participating  States.  27548 
Regulatory  schedules,  meetings,  and  regulatory 

alternatives  for  1998-1999  duck  hunting 

seasons,  2)jl8 


., 


1490. 


NO'nCES 

Agency  informatic^ii  collection  activities: 
Proposed  collection;  comment  request. 
3908.  134^1.  15854.  15855 

MB  review;  comment  request, 

3.  34915 

iservation  plans;  availability. 


Submission  for 
11449.3* 
Comprehensive  c 
etc.: 
Alamosa-Monte 


ista  National  Wildlife  Refuge 

Complex.  CO.  10235 
Blackwater,  Susquehanna,  and  Martin  National 

Wildlife  Refuges,  MD  et  al..  1 121 
Lacreek  Nation|]  Wildlife  Refuge,  SD,  3332 
Marais  des  Cyg^s  National  Wildlife  Refuge, 

CO,  170121 ' 
Noxubee  National  Wildlife  Refuge,  MS,  25227 
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Occoquan  Bay  National  Wildlife  Refuge.  VA. 
1491 

Ohio  River  Islands  National  Wildlife  Refiige, 
OH.  WV.  KY.  and  PA.  el  al.,  13422 

Tewaukon  National  Wildlife  Refuge  Complex. 
ND.  et  al..  2996 

Endangered  and  threatened  species: 

Colorado  squawfish.  razorback  sucker,  and 
humpback  chub;  Upper  Colorado  River 
management  objective  development.  24821 

Incidental  take  permits — 

Travis  County.  TX;  Barton  Springs 
salamander.  19507 

Western  Washington;  bull  trout,  et  al..  33090 
Listing  priority  (1998  and  1999  FYs). 

Final  guidance.  25502 

Proposed  guidance.  10931 

Northern  goshawk,  7819 

Northern  Rocky  Mountains;  wolf  control  plan, 
20212 

Recovery  plans — 

Arroyo  southwestern  toad,  25062 

California  jewelflower,  etc.  (San  Joaquin 

Valley,  CA  upland  species).  5813 
Eggcrt's  sunflower.  32237 
Higgins'  eye  pearly  mussel.  33944 
Least  Bell's  vireo,  25063 

Mobile  River  Basin  aquatic  ecosystem;  1 5 
freshwater  species.  35277 

Oregon  chub.  19739 

Pawnee  montane  skipper.  5567 

Rio  Grande  silvery  minnow.  106 

Roseate  tern.  15856 

San  Diego  button  celery,  etc.  (in  Vernal  Pools 
of  Southern  California),  1976 

San  Mateo  thomminl.  etc.  (San  Francisco  Bay 
Area,  CA.  serpentine  soil  species), 
14129 

South  Florida  multi-species.  1 1304 

Spruce- fir  moss  spider,  2997 

Star  cactus,  6765 
Endangered  and  threatened  species  permit 

applications,  248.  570.  571.  2405.  2406. 

3909.  3910.  4276.  4463.  4464.  5567.  5963. 

6199.  6765^7176.  8657,  8658,  10031.  10032. 

10930.  11302.  11303.  11906.  12497.  13061. 

13422.  13681.  14471.  14955.  15428,  17435. 

17436.  17437.  18032,  18931.  19933.  23793. 

25866.  26820.  27743.  27744.  29422,  32024, 

33383.  33943.  34659 
Endangered  Species  Convention: 

American  alligators;  export  permit  policy. 

25512 
Gyrfalcons  and  peragrine  falcons;  breeding 

operation  registration,  14955 
Environmental  statements;  availability,  etc.: 
Big  Muddy  National  Fish  and  Wildlife  Refiige. 

MO.  2258 
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Incidental  take  permits — 
Brevard  County.  FL;  Florida  scrub-jay. 

10935.  14727 
Chula  Vista.  CA;  coastal  gnatcatcher.  13063 
Cochise  County.  AZ;  Yaqui  chub.  etc..  249. 

11690 
Colusa  County.  CA;  giant  garter  snake.  24822 
Golden-cheeked  warbler.  34660 
Gulf  States  Paper  Corp.;  red<ockaded 
woodpecker  in  west-central  Alabama; 
safe  harbor  agreement.  29423 
Iron  County.  UT;  Utah  prairie  dog.  26204 
Kern  County.  CA;  desen  tortoise,  etc..  3152. 

10033 
Kera  County.  CA;  San  Joaquin  kit  fox.  etc.. 

30247 
Kern  Water  Bank  Authority,  et  al..  34192 
Los  Angeles  County  el  al..  CA;  unarmored 

threespine  stickleback  etc..  13062 
Los  Osos.  CA;  Mono  shouldeifoaod  snail, 

31225 
Natomas  Basin  Area.  Sacramento  and  Sutter 
Counties.  CA;  giant  garter  snake,  etc.. 
29020 
Saipan.  Northern  Mariana  Islands;  nightingale 

reed-warbler,  etc..  31226 
Santa  Cruz  County.  CA;  California  red- 
legged  frog.  6577.  3338,4 
Santa  Cruz  County,  CA;  Mount  Heimon  June 

beetle,  etc..  29021 
Texas  et  al.;  red-cockaded  woodpecker.  3151 
Travis  County,  TX;  Barton  Springs 

salamander.  12817 
Travis  County.  TX;  golden-cheeked  warbler. 

18033.  18438.  19740 
Western  Geophysical  et  al.;  polar  bears.  1492 
Leadville  National  Fish  Hatchery.  CO.  33692 
Northern  Tallgrass  Prairie  Habitat  Preservation 

Area.  MN  and  I  A.  14955 
Red-cockaded  woodpecker  and  its  habitat; 
recovery  and  management  strategy  and 
guidelines.  12498 
Environmental  statements;  notice  of  intent: 
Alaska  Peninsula/Becharof  National  Wildlife 

Refiige  Complex.  AK,  9855 
Incidental  take  permits — 
King  and  Kittitas  Couuties.  WA;  bull  trout. 

24565 
Orange  County.  CA;  coastal  sage  scrub, 
25228 
San  Dieguito  Wedands  Restoration  Project.  CA. 

30015 
Southwest  region;  comprehensive  conservation 
plans  for  eight  National  Wildlife  Refuges. 
33693 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Sea  Grant  College  program;  regional 
nonindigenous  species  research  and 
outreach,  etc..  28989 
North  American  Wedands  Conservation  Act — 
Application  instructions  package  availability, 

13870 
Small  grants  program.  5568 
Sport  fish  and  wildlife  restoration;  Federal 
administrative  projects.  17882.  28514 
Marine  mammals: 
Annual  repon  availability  (1995  CY).  5813 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears. 

572.  10034 
Oil  and  gas  industry  activities;  polar  bears 
and  Pacific  walrus.  18932.  31518.  34193 
Slock  assessment  reports;  Alaska  sea  otter, 
walrus,  and  polar  bear,  comment  request. 
10936 


Fish 


Marine  mammals  pennit  applications,  571.  572, 
2407,  4464,  4465,  5%3,  7177,  8658,  10936, 
13423,  14956,  14957,  17439.  18931.  27744. 
30770,  34660 
Meeiings: 
American  alligators;  conservation  implications  • 

of  exportation,  19936 
Aquatic  Nuisance  Species  Task  Force,  4663. 

12111,  12112,  14472,27315,27745 
Garrison  Diversion  Unit  Federal  Advisory 

Council,  4663,  18932 
Klamath  Fishery  Management  Council.  6200, 

6951,  13064.  14472 
Klamath  River  Basin  Fisheries  Task  Force. 

5814.  31227 
North  American  Wetlands  Conservation 

Council.  9240 
Sport  Fishing  and  Boating  Partnership  Council. 

1976 
Washington;  Plum  Creek  Timber  Co.;  land 
exchange  and  habitat  conservation  plan, 
24823 
Migratory  bird  hunting: 
International  Tin  Research  Institute,  Ltd.;  tin 
shot  as  nontoxic  for  waterfowl  hunting; 
application  approval,  6766,  15856 
Kent  Cartridge  Manufacturing  Co.,  Ltd.; 

tungsten-matrix  shot  approval  as  nontoxic 
for  waterfowl  hunting;  application,  30044 
Mid-continent  lesser  snow  goose  population 
reduction  in  arctic  and  subarctic  regions 
of  Canada.  16819 
National  Wildlife  Refuge  System  Improvement 
Act  of  1997;  implementation: 
Service  Manual  revised;  public  review  and 
comment  request,  3583 
Pipeline  right-of-way  applications: 
Alabama,  13423,  17886 
Minnesota,  13065 
Mississippi  et  al.,  28406 
Reporting  and  recordkeeping  requirements,  29246 
Silvio  O.  Conte  National  Fish  and  Wildlife 

Refuge,  MA;  establishment,  7177 
Wild  Bird  Conservation  Act  of  1992: 
~     Approval  applications — 
Dixon,  David  H.,  24187 
Tokar,  Ronald,  13062 

Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 

Child  and  adult  care  food  program — 
Child  Nutrition  and  WIC  Reauthorization  Act 

of  1989  et  al.  implementation,  9721 
Day  care  home  reimbursements;  targeting 
improvement.  9087 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54%, 
7389 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Advisory  committees — 
Pharmacy  Compounding  Advisory 
Committee;  establishment,  115% 
Association  of  Official  Analytical  Chemists 
International;  name  and  address  change. 
14035 
Drugs  composed  wholly  or  partly  of  insulin; 
certification  regulations  removed.  26694 
Internal  review  of  agency  decisions.  32733 
Animal  drugs,  feeds,  and  related  products: 
Bacitracin  zinc.  19184 
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Cephapirin  sodium  for  intramammary  infusion; 

redesignation.  8349 
Chlortetracycline.  sulfalhiazole.  penicillin.  2306 

Correction,  11599 
Current  good  manufacturing  practices — 
Testing  and  approval  or  rejection  of 

components,  dnig  product  containers, 
and  closures;  technical  amendment, 
14355 
Monensin,  14035 
New  drug  applications — 
Amoxicillin  trihydrate  and  clavulanate 

potassium,  13121 
Bacitracin  zinc,  9310,  14613.  17947 
Bambermycins.  14356,  18835 
Carbadox,  13337 
Chlortetracycline.  15291 
Chlortetracycline  and  bacitracin  methylene 

disalicylate.  10303 
Colistimethate  sterile  powder.  13122 
Competitive  exclusion  culture.  25163 
Desoxycorticosterone  pivalate,  13121 
Difloxacin  tablets,  8122 
Doxycycline  hyclate,  8348  c 

FenbendazQie  paste,  31624 
Florfenicol  solution,  26981 
Gentamicin  sulfate,  betamethasone  valerate, 

and  clotrimiazole  ointment.  31931 
Guaifenesin  injection,  29352 
Halofuginone  hydrobromide,  1 1598 
Hemoglobin  glutamer-200  (bovine),  1 1597 
Hygromycin  B  Type  A  medicated  article, 

etc.;  approval  withdrawn,  5254 
Investigational  use  and  approval;  adequate 
and  well-controlled  studies  defmitioo, 
10765 
Isoflurane,  8121,  24105 
Ivermectin  injection,  7701 
Lufenuron  suspension,  29551 
Milbemycin  oxime  tablets,  2935 1 
Milk-producing  animals;  drug  labeling,  32978 
Monensin,  6862,  24420 
Moxidectin.  14035 

Narasin,  bambermycins,  and  roxarsone,  13123 
Neomycin  sulfate  soluble  powdpr,  17329 
Prednisolone  tablets,  148 
Propofol,  24420 
Salinomycin,  6644 
Spectinomycin  solution,  24106 
Tilmicosin  phosphate  injection,  7701,  14818 
Tricaine  methanesulfonate,  7702 
Sodium  stearate,  8572 
Sponsor  name  and  address  changes — -' 
Akzo  Nobel  Surface  Chemistry  AB,  8347 
Alphanna  Inc.;  correction,  408 
Boehringer  Ingelheim  Vetmedica,  Inc.,  31623 
Endo  Pharmaceuticals,  Inc.,  7700 
Koffolk,  Inc.,  14612 
Monsanto  Co.,  27844 
Pfizer,  Inc.,  29551 
Phoenix  Scientific,  Inc.,  6643 
Roche  Vitamins.  Inc..  27844 
Schering-Plough  Animal  Health  Corp..  26981 
Biological  products: 
Expedited  safety  reporting  requirements; 

correction,  14611 
Foods  and  drugs;  technical  amendments,  16685 
General  safety  test  requirements;  exemptions, 
19399 
Clinical  investigators  fmancial  disclosure.  5233 

Correction,  35134 
Color  additives: 
Canthaxanthin,  14814 
D&C  Violet  No..  200% 
Communicable  diseases  control: 
Lather  brushes;  treatment,  sterilization. 

handling,  storage,  marking,  and  inspection; 
revocation.  26077 
Correction.  29591 


Food  additives: 

Acidified  sodium  chlorite  solutions,  11118 

Adhesive  coatings  and  components  and 

adjuvants,  production  aids,  and  sanitizers — 

2,2"-(2,5-thiophenediyl)-bis(5-tert- 
butylbenzoxazole),  3463 

Adjuvants,  production  aids,  and  sanitizers — 

1,1  l-(3,6,9-trioxaundecyl)bis-3- 
(dodecylthio)prDpionate,  27835 

1 ,6-hexanediamine.  N,N'-bis(2,2,6,6- 

tetramethyl-4-piperidinyl)-.  polymers  wit 
h  morpholine-2,4,6-trichloro- 1,3,5- 
triazine  reaction  products,  35134 

Phosphorous  acid,  cyclic  butylethyl 

propanediol.  2,4,6-tri-tert-butylphenyl 
ester,  8852 

Sulfosuccinic  acid  4-ester  with  polyethylene 
glycol  nonylphenyl  ether,  disodium  salt, 
29548 

Monester  of  alpha-hydro-omega-hydroxy- 
poly(oxyethylene),  etc.,  29133 

Polymers — 
5,7-Bis(  1 , 1  -dimethylethyl)-3-hydioxy-2(3H)- 

benzofuranone,  etc.,  291 35 
Nylon  6/66  resins,  6854 
Poly(2,6-dimethyl- 1 .4-phcnylene)  oxide 

resins.  8851 
Poly(p-oxyphenylene  p-oxyphenylene  p- 

carfooxyphenylene  resins,  20313 
Polyamide/polyethcr  block  copolymers,  8571 
Propylene  homopolymers.  6852 
Sodium  mono-  and  dimethyl  naphthalene 
sulfonates.  7068 

Sucralose,  16417 
Food  for  human  consumption:  * 
Beverages — 
Bottled  water,  chemical  contaminants;  quality 
standards,  25764,  30620 
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Food  labeling— 
Antioxidant  vibmin  A  and  beta-carotene  and 

risk  in  awaits  of  atherosclerosis,  coronary 

heart  disuse,  and  certain  cancers;  health 

claims,  3|4092 
Antioxidant  viiainins  C  and  E  and  risk  in 

adults  of  (therosclerosis,  coronary  heart 

disease,  pincers,  and  cataracts;  health 

claims,  a'^84 
B-complex  vitamins,  lowered  homocysteine 

levels,  aii  risk  in  adults  of 

cardiova^ular  disease;  health  claims, 

34097     , 
Calcium  cons^tnplion  by  adolescents  and 

adults,  b^e  density,  and  fracture  risk; 

health  cl^iims,  34101 
Chromium  and'  risk  in  adults  of 

hyperglycemia  and  effects  of  glucose 

intolerance;  health  claims,  34104 
Dietary  supplements,  nutrition  and  ingredient 

labeling;  compliance  policy  guide 

levocatidii,  306 IS 
Garlic,  serum  cholesterol  reduction,  and  risk 

of  cardioivascular  disease  in  adults; 

health  claims,  34110 
Health  claims;  soluble  fiber  from  certain 

foods  and  coronary  heart  disease,  8103, 

17327     j I 
Nutrient  cont4qt  and  health  claims  petitioas; 

conditioqs  for  denial  defined,  26717 
Nutrient  cont^ijt  claims;  defmition  of  term 

•healthy^!.  14349 
Nutrient  content  claims;  referral  statement 

requirement  revoked,  26978 
Omega-3  fatty  acids  and  risk  in  adults  of 

cardiovascular  disease;  health  claims, 

34107     j  I 
Technical  amttdments,  14817 
Vitamin  K  and|  promotion  of  proper  blood 

clotting  aijd  improvement  in  bone  health 

in  adultsi  nealth  claims,  341  IS 
Zinc  and  bodyis  ability  to  fight  infection  and 

heal  wotfids  in  adults;  health  claims, 

34112 
Nutritional  quality  guidelines  for  foods — 
Authority  cita(^s;  technical  amendment, 

1IS97  : 

GRAS  or  prior-sanjctioned  ingredients: 
Lipase  enzyme  j^^paration  from  rhizopus 

niveus.  244jl|6 
Maltodextrin,  14608 
Sheanut  oil,  288196 
Human  drugs: 
Antibiotic  drugs  certification;  CFR  parts 

removed,  2^066 
Category  II  and  |l|l  active  ingredients  (OTC) 
not  recogni^fd  as  safe  and  effective  or  are 
misbrandedf  119799 
Current  good  m^ufacturing  practices — 
Testing  and  approval  or  rejection  of 

components,  drug  product  containers, 
and  closi)ips;  technical  amendment, 
143SS 
Expedited  safety  Reporting  requirements; 

correction,  14611 
Investigational  nbv  drug  and  new  drug 
applications-^ 
Foimat  and  cbitient  i<»]uirements; 

demographic  subgroups  (gender,  age, 
and  race);  effectiveness  and  safety  data. 
68S4 
Labeling  of  drug  t>roducls  (OTC)— 
Sodium  phosp^tes  oral  solution  package  size 
limitatioii  ^d  oral  and  rectal  sodium 
l^osphatta  warning  and  direction 
statemeni  s  for  laxative  use.  27836 
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Quinine-containing  products  (OTC)  for 
treatment  and/or  prevention  of  malaria. 
I3S26 
Medical  devices: 
Adverse  events  reporting  by  manufacnirers, 
importers,  distributors,  and  health  care  user 
facilities.  26069 
Class  III  preamendment  devices;  lung  water 
monitor,  powered  vaginal  muscle 
stimulator  for  therapeutic  use,  and 
stairclimbing  wheelchair,  3SSI6 
Current  good  manufacturing  practice;  quality 

system  design  control;  meeting,  346S 
General  and  plastic  surgery  devices — 

Suction  lipoplasty  system  for  aesthetic  body 
contouring;  reclassification  and 
codification,  7703 
Hematology  and  pathology  devices — 
Immunohistochemistry  reagMts  and  kits; 
classification  and  reclassification,  30132 
Humanitarian  use  devices,  1918S 
Medical  device  corrections  and  removals; 

reporting  and  recordkeeping  requirements. 
18836 
Natural  rubber-containing  medical  devices;  user 

labeling,  24934.  29SS2 
Premarket  approval  applications — 
30-day  notices  and  1 3S-day  PMA  supplement 

review,  20530 
Approval  and  denial;  announcement 
procedures  revision,  457 1 
Radiology  devices — 
Medical  image  management  devices; 
classifications.  23385 
Organization,  functions,  and  authority  delegations: 
Center  for  Devices  and  Radiological  Healdi. 

27207 
Headquarters  and  field  offices;  current 
organizational  structure  and  addresses, 
18314 
Tea  Importation  Act  regulations;  CFR  part 
removed,  12996 

PROPOSED  RULES 

Administrative  practice  and  procedure: 
Drugs  composed  wholly  or  partly  of  insulin; 
certification  regulations  removed,  26690 
Internal  review  of  agency  decisions,  32772 
Biological  products: 
General  safety  test  requirements;  exemptions, 

19431 
In  vivo  radiopharmaceuticals  for  diagnosis  and 

monitoring;  meeting,  5338 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitoring;  evaluation  and  approval, 
28301 
Unapproved/new  uses;  information 
dissemination,  31 143 
Color  additives: 
Color  additive  lakes;  safe  use  in  food,  drugs, 
and  cosmetics;  permanent  listing,  30160 
Food  for  human  consumption: 
Beverages — 
Bottled  water,  chemical  contaminants;  quality 

standards,  25789 
Fruit  and  vegetable  juices  and  juice  products; 
HACCP  procedures  for  safe  and  sanitary 
processing  and  importing,  204S0 
Juice  and  juice  products  safety;  preliminary 
regulatory  impact  analysis  and  initial 
regulatory  flexibility  analysis,  24254 
Eggs  and  egg  products — 
Farm-to-table  safety  systeiii;  salmonella 
enteritidis  contamination  control  and 
reduction,  27502 
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Food  labeling — 
Blue  crabmeat;  common  or  usual  name  for 

nonstandardized  foods.  20148 
Dietary  supplements;  effect  on  structure  or 
liinction  of  body;  types  of  sutements 
defmition.  23624.  24S93 
Fruit  and  vegetable  juice  products;  warning 

and  notice  statements.  20486.  27016 
Nutrient  content  claims;  "healthy"  defmition. 

13154 
Sugars  and  sweets  products  category;  candies 
reference  amounts  and  serving  sizes, 
1078,  14390 
GRAS  or  prior-sanctioned  ingredients: 

Egg  white  lysozyme.  12421 
Human  drugs: 
Antibiotic  drugs  certification;  removal  of 

regulations,  26127 
In  vivo  radiopharmaceuticals  used  for  diagnosis 
and  monitoring;  evaluation  and  approval, 
28301 
Labeling  of  drug  products  (OTC) — 

Standardized  format.  7331 
Laxative  producu  (OTC);  tentative  fmai 

monograph,  27886,  33592 
New  drug  applicants;  patent  holder  notification 

requirements;  clarification,  1 1 174 
Ophthahnic  products  (OTC>— 
Ophthalmic  vasoconstrictor  products;  warning 
revision  and  addition,  8888 
Total  parenteral  nuoition;  aluminum  in  large 
and  small  volume  parenterals;  labeling 
requirements,  176 
Unapproved/new  uses;  information 
dissemination,  31143 
Human  drugs,  biological  products,  and  medical 
devices: 
Unapproved/new  uses;  information 
dissemination — 
Meeting,  35551 
Human  drugs,  medical  devices,  and  biological 
products: 
Human  cellular  and  tissue-based  products 
manufacturers;  establishment  registration 
and  listing.  26744 
Medical  devices: 
Adverse  events  reporting  by  manufacturers, 
importers,  distributors,  and  health  care  user 
facilities.  26129 
Ear,  nose,  and  throat  devices — 
Nasal  dilator,  intranasal  splint,  and  bone 
particle  collector,  2S794 
General  hospital  and  personal  use  devices — 
Apgar  timer,  lice  removal  kit,  and  infusion 
stand;  classification,  1 1632 
Hematology  and  pathology  devices — 
Over-the  counter  test  sample  collection 
systems  for  drugs  of  abuse  testing; 
reclassification  and  designation  as 
restricted  devices.  10792,  29174 
Humanitarian  use  devices,  I9I96 
Premarket  approval  applications;  30-day  notices 
and  1 3S-day  PMA  supplement  review, 
20SS8 
Quality  system  inspection  technique;  meeting, 

29364 
Unapproved/new  uses;  information    ' 

dissemination,  31 143 
Used  medical  devices  and  persons  who 

refurbish,  recondition,  rebuild,  service  or 
remarket  such  devices;  compliance  policy 
guides  review  and  revision,  14390 
Pharmaceuticals  and  medical  devices;  inspection 
and  evaluation  reports;  mutual  recognition  of 
FDA  and  European  Community  Member 
State  conformity  assessment  procedures, 
17744 
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Food 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  230,  564, 
1484,  3902,  13256,  13861,  19734,  27090, 
27581.  29229,  30762,  30763,  31502, 
31786,31788,33933,35601 
Submission  for  OMB  review,  comment  request. 
231,  233,  3141,  7173,  7420,  13864,  13865, 
13866,  14468.  14716,  14717,  17183, 
■     17428.  18203.  27299.  29738,  30239, 
31503,31505,32102 
Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 

Mountaire  Vitamins,  Inc..  el  al.  approval 

withdrawn,  5386 
Pfizer,  Inc.;  approval  withdrawn,  26191 
Texas  Vitamin  Co.  et  al.,  29233 
Biological  product  licenses: 

Anderson  Plasma  Center,  1997 
Biological  products: 
Unrelated  allogenic  peripheral  and  placental/ 
umbilical  cord  blood  hematopoietic  stem/ 
progeniter  cell  products;  standards; 
comment  request,  2985 
Color  additive  petitions: 
Cyanotech  Corp.,  18920 
EM  tadustries.  Inc.,  33934 
Ethicon,  Inc.,  5387 
Linvatec  Corp.,  12473 
Wesley  Jessen  Corp.;  withdrawn,  15425 
Committees;  establishment,  renewal,  termination, 
etc.: 
Antiviral  Drugs  Advisory  Committee  et  al., 

6761 
Food  Advisory  Committee.  1113 
Phannacy  Compounding  Advisory  Committee. 

11684 
Veterinary  Medicine  Advisory  Committee, 
31506 
Controlled  Substances  Act: 
Psychotropic  Substances  Convention; 
international  drug  scheduling — 
Dihydroetorphine,  ephedrine,  and 

remifentanil;  abuse  potential,  actual 
abuse,  medical  usefulness,  and 
trafficking;  conunent  request,  13258, 
19735 
Debarment  orders: 
Chatterji,  Dulal  C;  termination,  32013 
Feuer,  Scott.  31789 
Kostas,  Constantine  I.,  34652 
Environmental  sutements;  availability,  etc.: 
New  drug  applications,  etc. — 
Klonopin  Tablets,  etc.,  27300 
FDA  Modernization  Act  of  1997;  implementation: 
Approved  drugs  for  which  additional  pediatric 
information  may  produce  health  benefits  in 
pediatric  population;  list  availability,  12815 
Food  additive  petitions: 
Alcide  Corp.,  30498 
Alltech  Biotechnology  Center,  26193 
Anitox  Corp.,  6945 

Asahi  Denka  Kogyo  K.K.,  25212,  34188 
Bio-Cide  International,  Inc.,  3749 
BP  Chemicals,  Inc.,  5808 
Ciba  Specialty  Chemicals  Corp.,  5809,  6193, 

11263.  15425.25864 
Dow  Chemical  Co..  25212 
Ecolab.  Inc..  16264 
Hoechst  Aktiengesellschaft.  10028 
Joesphson.  Edward  S..  1 3675 
MacMillan  Bloedel.  Ltd..  24812.  26193 
Mitsui  Chemicals,  Inc.,  25213 
Monsanto  Co.,  6762 
Nalco  Chemical  Co.,  18921,  35603 
Pharmanex,  Inc.;  Cholestin;  regulatory  status, 
1973 
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Protein  Technologies  International,  6945 
Rohm  &  Haas  Co.,  15851 
Sekisui  Plastics  Co.,  Ltd.,  6571 
Sequa  Chemicals,  Inc.,  6571 
Servo  Delden  BV,  35603 
Ticona,  33934 
UBE  Industries,  Ltd.,  25864 
Vanetta  S.p.A..  26194 
Food  for  human  consumption: 
Food  labeling — 
Dietary  Supplement  Labels  Commission; 
recommendations  and  guidance;  flnal 
report,  23633 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Drugs;  marketed  drugs,  smdies  of  adverse 

effects,  33680 
Food  safety;  foodbome  illness  reduction; 

research,  29016 
Microbial  risk  assessment  modeling  for  food; 
development  research  studies,  24553, 
29020 
Microbiological  hazards  associated  with  food 
animal  production  enviroiunent  including 
animal  feeds;  research  studies,  18921 
GRAS  or  prior-sanctioned  ingredients: 

Dairy  Crest  Food,  Ltd.,  25213 
Harmonisation  International  Conference; 
guidelines  availability: 
Pharmaceuticals — 
Biotechnological/biological  products;  test 
procedures  and  acceptance  criteria, 
31506 
Carcinogenicity  testing,  8983 
E2B  data  elements  for  transmission  of 

individual  case  safety  reports,  2396 
Ethnic  factors  in  acceptability  of  foreign 
clinical  data,  31790 
Human  drugs: 
Drug  products  discontinued  from  sale  for 

reasons  other  than  safety  or  effectiveness — 
Carbinoxamine  maleate  4-milligram 

immediate-release  tablets,  27986 
Cimetidine  100  mg  tablets,  28387 
Minocycline  hydrochloride  tablets,  3903 
Testosterone  propionate  2%  ointment.  24556 
Drugs  for  which  additional  pediatric  information 
may  produce  health  beneflts  in  pediatric 
population;  list  availability.  27733 
New  drug  applications — 
Erythrityl  tetranitrate;  approval  withdrawn; 

hearing.  34188  * 

KV  Pharmaceutical  Co.;  approval  withdrawn, 

30765 
Sanofi  Pharmaceuticals.  Inc..  et  al.;  approval 
withdrawn,  26191,  31513 
Orphan  drugs  and  biologicals — 

Designations;  cumulative  listing,  4644 
Patent  extension;  regulatory  review  period 
deteiminatioas — 
LEVAQUIN,  18204 
ZAGAM,  18431 
Pharmacy  compounding;  bulk  drug  substances 
that  may  be  used  as  ingredients; 
nominations  request,  17011 
Medical  devices: 
Approved  devices;  supplemental  applications; 

prompt  review  standards,  27987 
Gass  I  devices;  exemptions  from  premarket 
notification  and  reserved  devices,  5387 
Class  II  (special  controls)  devices;  exemptions 

from  premarket  notification;  list,  3142 
Device  tracking;  new  orders  to  manufacturers, 

10638 
Mammography  Quality  Standards  Act  of  1992;' 
inspection  fees,  2245 


Patent  extensions;  regulatory  review  period 
determinations — 
LIPOSORBER  LA- 15  System.  24557 
Third  party  review  under  FDA  Modernization 
Act  of  1997;  emergency  processing  request 
under  OMB  review.  28388 
Medical  devices;  premarket  approval: 
IMxTacroliraus  II  Assay,  565 
Interstim  Sacral  Nerve  Stimulation  System, 

4457 
NiCI800  Needle  Disposal  System,  4644 
Periogard  Periodontal  Tissue  Monitor,  3904 
SILIKON  1000-Silicone  Oil,  87 
UroLume  Endourethral  Prostatic  for  Prostatic 

Obstruction  Secondary  to  Benign  Prostatic 

Hypertrophy,  6572 
VENTAK  AV  AICD  Models  1810/1815 

Automatic  Implantable  Cardioverter 

Defibrillator,  3905 
VITREON,  88 
Meetings: 
Advisory  committees;  tentative  schedule,  4269 
Allergenic  Products  Advisory  Committee,  10028 
Anesthetic  and  Life  Support  Drugs  Advisory 

Committee,  3905 
Anti-Infective  Drugs  Advisory  Committee, 

5562,  8460,  34655 
Antiviral  Drugs  Advisory  Committee,  19501. 

35238 
Arthritis  Advisory  Committee.  2682,  10399. 

13050.  34655 
Biological  Response  Modifiers  Advisory 

Committee,  11685.35238 
Blood  banks,  plasma  centers,  and  transfusion 

services;  surveillance  updates  and  trends; 

workshops.  25060 
Blood  Products  Advisory  Committee,  8461, 

30241 
Cardiovascular  and  Renal  Dnigs  Advisory 

Committee.  13412.  34901 
Center  for  Food  Safety  and  Applied  Nutrition; 

program  priorities.  30242 
Dermatologic  and  Ophthalmic  Drugs  Advisory 

Committee.  9794.  10919,  34655 
Drug  Abuse  Advisory  Committee,  5562,  17185 
Endocrinologic  and  Metabolic  Drugs  Advisory 

Committee,  8986,  14718 
Food  Advisory  Committee,  3906,  26194,  30765 
Gastrointestinal  Drugs  Advisory  Committee, 

20638 
Good  clinical  practices  in  investigational 

product  research,  30001 
Grassroots  regulatory  partnership  workshop, 

17012 
Health  professional  organizations 

representatives,  3906,  27582 
Human  drug  products  quality  assurance;  first 

party  audit  program,  27583 
Medical  Devices  Advisory  Committee,  1974, 

2248,  2249,  2988,  3145.  4458,  5393,     • 

14945.  17186.  18028.  20414,  25214, 

30498.  32014.  34902 
Medical  gas  industry  workshop.  14719 
Medical  Imaging  Drugs  Advisory  Committee, 

3907 
Microbial  safety  of  produce,  25059 
National  Center  for  Toxicological  Research 

Science  Advisory  Board,  19735 
National  Consumer  Forums.  1 1685 
National  Mammography  Quality  Assurance 

Advisory  Committee,  12103 
Nonprescription  Drugs  Advisory  Committee, 

24558,  34902 
Oncologic  Drugs  Advisory  Committee,  8461, 

26808 
Peripheral  and  Central  Nervous  System  Drugs 

Advisory  Committee,  13412 
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Pharmaceutifll  Science  Advisory  Committee, 

27583 
Preterm  infank  fonnulas;  micronutrient 

requirements;  study,  etc.,  2404 
Pulmonaiy-Allergy  Drugs  Advisory  Committee, 

13413,  ;18431 
Pulmonary-Allergy  Drugs  Advisory  Committee 

et  al.,  2i9G34 
Rcproductivt  I  Health  Drugs  Advisory 

Commijite,  14719 
Science  Boalrjl,  20414 
Transmissible  Spongiform  Encephalopathies 

Advisofj  Committee,  13675 
Vaccines  and  Related  Biological  Products 
Advisory  Committee,  2249,  9794,  24812 
Memorandums  of  understanding: 
National  Institutes  of  Health,  National  Institute 
of  Dental  Research;  preclinical  and  clinical 
research)  etc.,  30002 
Organization,  functions,  and  authority  delegations: 
Dockets  Ma^gement  Branch;  relocation  and 
partial  closing,  32888 
Reporting  and  it^ordkeeping  requirements,  234, 
2988,  3321  3577,  4458,  5957,  781 1.  8208, 
8462,  8981,  9795,  10919,  10920,  11686, 
13867,  20203.  27092,  27303,  28391,  31513, 
32014,  33^86 
Reports  and  guidance  documents;  availability,  etc. 
S10(k)  paradigm;  alternate  approaches  to 
demonstrating  substantial  equivalence  in 
premailcet  notifications,  25865 
Active  phandaceutical  ingiedienu; 

manufacturing,  processing,  or  holding; 
industry  guidance,  19267 
Amended  procedures  for  advisory  panel 

meetings,  15426 
Antimicrobial  drugs;  professional  flexible 

labeling;  guidance,  3328 
Biological  pnoducts — 
Electronic  investigational  new  drug 

applications;  pilot  program;  industry 
guidiaiice,  29740 
Electronic  submissions  of  case  report  forms, 
tabulations,  and  data  to  Center  for 
Biologies  Evaluation  and  Research; 
industry  guidance,  29739 
Instructions  for  submitting  electronic  lot 
releaae  protocols  to  Center  for  Biologies 
Evaluation  and  Research;  industry 
guidaice,  29742 
Biologies,  pi)oduct,  or  establishment  license 
applica^ons;  electronic  submissions  to 
Center  for  Biologies  Evaluation  and 
Research;  industry  guidance,  29741 
Bone  growth  stimulator  devices;  investigational 
device  exemptions,  etc.;  industry  guidance, 
23292 
Buspirone  hydrochloride  tablets  in  vivo 
bioequivalence  and  in  vitro  dissolution 
testing:  industry  guidance,  27092 
Classifying  resubmissions  in  response  to  action 

letters:  industry  guidance,  26808 
Class  III  medical  devices;  supplements  to 
approved  applications,  published  literature 
use,  pteviously  submitted  materials  use, 
and  priority  review,  27988 
Clinical  development  programs  for  drugs, 
devices,  and  biological  products  for 
treatmpbt  of  rheumatoid  arthritis;  industry 
guidarioe,  13259 
Commercialization  of  in  vitro  diagnostic  devices 
(IVD's)  labeled  for  research  use  only  or 
investigational  use  only;  compUance  policy 
guide,  ^5 
Consensus  standards;  recognition  and  use,  9561 
Container  and  closure  integrity  testing  in  lieu 
of  sterility  testing  as  component  of 


stabilitiy  protocol  for  sterile  products; 
industry  guidance,  4272 
Current  guidance  documents  at  FDA; 
comprehensive  list,  9795,  20203 
Drug  substances  and  products;  stability  testing; 

industry  guidance,  31224 
Efficacy  studies  to  support  marketing  of  fibrin 
sealant  products  manufactured  for 
commercial  use;  industry  guidance,  3750 
Efficacy  supplements,  including  priority  efficacy 
supplements;  prompt  review  standards; 
industry  guidance,  27092 
Exports  and  imports  under  FDA  Export  Reform 
and  Enhancement  Act  of  1996;  industry 
guidance,  32219 
External  penile  rigidity  devices;  regulatory 

policy,  89 
FDA  Modernization  Act  of  1 997;  guidance  for 
device  industry  on  highest  priority 
provisions  implementation,  6193 
FDA's  expectations  of  medical  device 

manufacturers  concerning  Year  2000  date 
problem;  guidance,  34433 
Federal  Food,  Drug,  and  Cosmetic  Act;  Section 
507  repeal;  guidance  and  clarification  for 
reviewers,  5957 
Guidance  to  industry  and  CDRH  for  PMAs  and 
PMA  supplements;  use  of  published 
literature,  previously  submitted  materials, 
and  priority  review,  15851 
Health  cUim  or  nutrient  content  claim  based 
on  authoritative  statement  of  scientific 
body;  notification;  industry  guidance, 
32102 
Human  drug  and  biologies  applications; 
environmental  assessment;  industry 
guidance,  7174 
Human  drugs  and  biological  products;  clinical 
evidence  of  effectiveness;  industry 
guidance,  27093 
Human  plasma-derived  biological  products,  etc.; 
chemisOry,  manufacturing  aixl  controls  and 
establishment  description  information 
submission;  industry  guidance,  3145 
Medical  devices — 
Appeals  and  complaints;  dispute  resolution, 

9569 
General/specific  intended  use;  industry 

guidance,  28392 
Medical  device  industry,  9570 
Medical  device  tracking,  10640 
Postmarl(et  surveillance,  9571 
Medical  electrical  equipment;  use  of 

International  Electtotechnical  Commission 
60601  standards.  1974 
Medical  product  promotion  by  healthcare 
organizations  or  pharmacy  benefits 
management  companies;  industry  guides, 
236 
Minimization  of  microbial  food  safety  hazards 
for  fresh  fruits  and  vegetables;  industry 
guidance,  18029,  27584 
New  drug  applications;  regulatory  submissions 
in  electronic  format;  industry  guidance, 
17184 
New  FDA  tobacco  regulations;  frequentiy  asked 

questions;  guidance,  3146 
Nonprescription  drugs;  ingredient  listing  for 
over-the-counter  (OTC)  drugs;  national 
uniformity;  industry  guidance,  17429, 
24813 
Osteoarthritis;  clinical  development  programs 
for  drugs,  devices,  and  biological  products 
for  treatment,  8208 
PAC-ATLS:  posUpproval  changes;  analytical 
testing  laboratory  sites;  industry  guidance, 
23293 
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Pharmacokinetics  in  patients  with  impaired  renal 

function;  study  design,  data  analysis,  etc.; 

industry  guidance,  27094 
PMA/510(k)  expedited  review  guidance  for 

industry  and  Center  for  Devices  and 

Radiological  Health  staff.  15427 
Prescription  products;  elimination  of  labeling 

requirements;  industry  guidance,  12473 
Regulatory  submissions  in  electronic  format; 

industry  guidance.  33375 
Skin  sensitization  to  chemicals  in  latex 

products;  testing;  guidance.  245S9 
Submitting  and  reviewing  complete  responses 

to  clinical  holds;  industry  guidance,  26809 
SUPAC-IR/MR:  Immediate  release  and 

modified  release  solid  oral  dosage  forms, 

manufacturing  equipment  addendum; 

industry  guidance,  23291 
Supplemental  testing  and  notification  of 

consignees  of  donor  test  results  for 

antibody  to  hepatitis  C  virus  (anti-HCV); 

industry  guidance,  13675 
Third  party  programs  implementation  under 

FDA  Modernization  Act  of  1997;  guidance 

for  staff,  industry,  and  third  parties,  28392 
Topical  dermatalogical  drug  product  NDA's  and 

ANDA's;  in  vivo  bioavailability. 

bioequivalence,  in  vitro  release  and 

associated  shidies;  industry  guidance. 

33375 
Vaccine  or  related  product;  content  and  format 

of  chemistry,  manufacturing,  and  controls 

information  and  establishment  description 
,     information,  33686 
Veterinary  medicinal  products;  analytical 

procedures  validation;  definition  and 

terminology  and  methodology;  industry 

guidance,  3907 
Veterinary  medicine: 
Center  for  Veterinary  Medicine;  change  of 

Internet  address,  35603 
Applications,  hearings,  determinations,  etc.: 
Knickerbocker  Biologicals,  Inc.;  revocation  of 

license,  33680 

Food  and  Nutrition  Service 

See  Food  and  Consumer  Service 
PROPOSED  RULES 

Child  nutrition  programs: 
National  school  lunch  program — 
Menu  planning  alternatives,  24686,  25569, 
27162 
School  breakfast  program — 
Menu  planning  alternatives,  24686,  25569, 
27162 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Vendor  disqualification,  19415 
Food  stamp  program: 
Electronic  benefits  transfer  system;  adjustments, 

27511 
Food  stiunp  recipient  claims;  establishment  and 

collection  standards.  29304 
Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  19%; 
implementation — 
Retailer  integrity,  fraud  reduction,  and 
penalties,  24985,  26250 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12719. 
14421.  17355.  20567.  30470.  34360 
Child  nutrition  programs: 
Child  and  adult  care  food  program- 
Income  eligibility  guidelines.  12719 
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Commodity  school  programs — 

Income  eligibility  guidelines,  12719 
National  school  lunch  program — 

Income  eligibility  guidelines.  12719 
School  breakfast  program — 

Income  eligibility  guidelines,  12719 
Special  milk  program — 

Income  eligibility  guidelines,  1 27 1 9 

Women,  infants,  and  children;  special 

supplemental  nutrition  program — 

Income  eligibility  guidelines.  1 1 651 

Commodity  supplemental  food  program: 

Poverty  income  guidelines  for  elderly,  23264 
Food  distribution  programs: 
Nutrition  program  for  elderly;  assistance  level, 
16242 
Grants  and  cooperative  agreements;  availability. 
etc.: 
Food  stamp  nutrition  education  projects.  1 1447 
Meetings: 
Maternal.  Infant,  and  Fetal  Nutrition  National 
Advisory  Council,  24151 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Ham  with  natural  juices  products;  use  of 

binders,  147 
Nutrient  content  claims;  "healthy"  defmition, 

7279 
Pathogen  reduction;  hazard  analysis  and  critical 
control  point  (HACCP)  systems — 
Generic  E.  coli  testing  of  turkeys;  sample 

collection,  etc.;  partial  withdrawal,  1735 
HACCP  plans;  critical  control  points 

identification,  4560 
HACCP  plans;  self-contained  document 

requirements,  4562 
Product  processing  categories;  policy 

clarification,  15739 
Product  production  records;  establishment 
review,  1 1 104 
Poultry  products  manufacturing;  use  of  two 
kinds  of  poultry  without  label  change, 
11359 

PROPOSED  RULES 

Eggs  and  egg  products: 
Farm-to-table  safety  system;  salmonella 
enteritidis  contamination  control  and 
reduction,  27502 
Meat  and  poultry  inspection: 
inspection  services;  refusal,  suspension,  or 

withdrawal.  1797 
Meat  produced  by  advanced  meat/bone 
separation  machinery  and  recovery 
systems.  17959 
Nutrition  labeling — 

Health  claims  oo  meat  and  poultry  products; 
withdrawn.  19852 
Pathogen  reduction;  hazard  analysis  and  critical 
control  point  (HACCP)  systems — 
Fresh  pork  sausage;  salmonella  performance 
standard.  1800 
Proprietary  substances  and  nonfood  compounds; 
prior  approval  system  elimination,  7319 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8423 
Codex  Alimentarius  Commission: 

International  sanitary  and  phytosanitary 
standard- setting  activities,  28966 
Committees;  establishment,  renewal,  termination, 
etc.: 
Meat  and  Poultry  Inspection  National  Advisory 
Committee,  16243 
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Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  1420,  5927 
Meat  and  poultry  inspection: 
Equivalence  criteria;  Codex  Alimentarius 

Commission  discussion  paper,  5927 
Nutritional  analysis  of  meat  and  poultry 

products;  survey  results  availability,  200 
Pathogen  reduction;  hazard  analysis  and  critical 

control  point  (HACCP)  systems — 
Opportunity  for  early  implementation; 

comment  request,  4622 
Salmonella  testing  data,  16243 
Meetings: 
Codex  Alimentarius  Commission;  U.S. 

participation,  1957 
Codex  Committee  on  Milk  and  Milk  Products, 

19888 
Cooking  hamburgers;  safe  handling  measures 

and  browning  of  ground  beef  patties,  27555 
Ground  beef  processing  guidance  material. 

13618 
Hazard  analysis  and  critical  control  point 

(HACCP)  systems;  small  plants 

implementation;  transition  assistaiKe, 

19889 
Meat  and  Poultry  Inspection  National  Advisory 

Committee.  1420,  16245 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee.  9502 
Organization,  functions,  and  authority  delegations: 
Codex  Alimentarius  Commission;  international 

standard-setting  activities,  etc.,  7118 

Foreign  Agricultural  Service 

RULES 

Import  quotas  and  fees: 
Dairy  tariff-rate  im|X)rt  quota  licensing,  13481 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  651 1, 
8255,  9502.  20165 
Agricultural  commodities  available  for  donation 

overseas;  types  and  quantities.  24526 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Emerging  markets  program.  8424 
Foreign  market  development  cooperator 
program.  7750 
Meetings: 
Agricultural  Policy  and  Agriculhjral  Technical 

Advisory  Committees  for  Trade,  24527 
Food  security;  U.S.  action  plan  development 
Public  briefmg,  9777 
North  American  Free  Trade  Agreement  (NAFTA): 
Frozen  concentrated  orange  juice  from  Mexico; 
temporary  duty  imposition,  13835,  20569, 
28983,  34361 

Foreign  Assets  Control  Office 

RULES 

Burmese  sanctions  regulations: 

New  investment  in  Burma;  prohibition,  27846 
Cuban  assets  control  regulations: 
Civil  penalty  cases;  administrative  hearings  or 

settlement,  10321 
Travel  transactions — 
Family  remittances,  travel  remittances,  carrier 
service  providers,  and  currency  carried 
by  travelers;  remittance  authorization. 
27348 
Fully-hosted  or  ftilly-sponsored  travel 

restrictions;  supporting  documentation, 
27349 
Foreign  assets  control  regulations: 
Civil  penalty  cases;  administrative  hearings  or 
settlement,  10321 


Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  blocked  vessels;  lists  consolidation, 
28896 
Additional  designations  and  removals,  29608 

Foreign  Claims  Settlement 
Commission 

NOTICES 

Meetings;  Sunshine  Act,  1 1 1,  3922,  5405,  8688,   . 
1 1910.  16275,  20653,  24826,  25523,  29024. 
34476 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama.  25819 
Shell  Oil  Co.;  oil  refinery  complex.  13168. 
14898 
Alaska.  31200 
Arizona 
Meadowcraft.  Inc.;  wrought  iron  patio 
furniture  finishing  and  distribution 
facility.  204 
Arkansas.  16960 

California.  778,  3084,  23719,  25819 
C.  Ceronix,  Inc.;  gaming/recreational  machine 
video  monitor  manufacturing  plant,  2659 
Chevron  Products  Co.;  oil  refinery  complex, 

25819 
Chevron  U.S.A.  Inc.;  oil  refinery  complex, 

13168 
Cirrus  Logic.  Inc.;  distribution  facility.  34144 
Grundfos  Manufacturing  Corp;  industrial  and 
commercial  pumps  manufacturing  plant, 
19707 
Gymboree  Corp.;  apparel  and  toys 

warehousing/distribution  facility.  10189 
L.A.  Gear.  Inc.;  footwear  distribution  facility, 
33911 
Florida 
Aso  Corp.;  first  aid  dressings  manufacturing 

facility,  26776 
CITGO  Petroleum  Co.;  petroleum  product 

storage  facility,  27707 
Harris  Corp.;  telecommunication/information 

systems  manufacturing  facilities,  2660 
Hewlett-Packard  Co.;  computer  and  related 
electronic  products  manufacturing 
facility.  19897 
Komatsu  Latin-America  Corp.;  construction 
and  mining  equipment  parts  distribution 
facility,  18363 
Georgia,  23720 
Yamaha  Motor  Manufacturing  Corp.  of 
America;  all-terrain  vehicle 
manufacturing  facility,  16960 
Illinois 
Henkel  Corp.;  natural  vitamin  E  production 

facihty,  17982 
Mobil  Oil  Corp;  oil  refmery  complex,  13 169 
Indiana 
Bayer  Corp.;  pharmaceutical  manufacturing 
facility  (aspirin  products),  12439 
Louisiana,  24155 
Halter  Marine,  Inc.;  shipbuilding  facility, 

I6%1 
North  American  Shipbuilding,  Inc.;  main 
shipbuilding  facility.  29178 
Massachusetts 
Massachusetts  Heavy  Industries,  Inc.; 
shipyard.  25820 
Mississippi.  2660 
Friede  Goldman  International.  Inc.;  ships, 
offshore  oil  and  gas  drilling  rigs,  and 
other  marine  vessels;  manufacture, 
refurbishment,  and  repair  facility.  16961 
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Missouri,  2( : ,  11652 
New  York.  f«90,  7755.  19708.  23720 
Buffalo  CHina,  Inc.;  dinnerware/table  top 
produtts  finishing  and  distribution 
facilities,  31717 
North  CarolUa.  13836 
Rike  Indii^ries,  Inc.;  in-line  skates  assembly 
facility.  3085 
Ohio.  1058^.113837.  16962,  17982.  18364, 
33036  ;  I 
Cleveland-puyahoga  County  Port  Authority; 
expa^ion,  34144 
Oklahoma.  5^29 
ARCO  Pne  Line  Co.;  crude  oil  transshipment 
tennliial.  S3S3 
Oregon.  13l<9 
Pennsylvanilat  29179 
Bayer  Co^.;  pharmaceutical  manufacturing 

facilln/  (aspirin  products).  12440.  I4S04 
Hanover  nrect.  Inc.;  consumer  goods 
distrjljution  facility.  2%99 
PennsylvaniBI  and  Indiana 
Bayer  Cdrp.;  pharmaceutical  manufacturing 
facili^  (aspirin  products).  25820 
Puerto  Rico^  17982 
Pflzer  Phftrmaceuticals,  Inc.;  pharmaceutical 
products  manufacturing  plant.  19708 
South  CaroBfa.  10589 
Bayer  Co^.;  rubber  chemicals  manufacturing 
plant.)  10189 
Tennessee.  |6%2 
Texas,  689  £,|  13837,  17983.  31200 
Dell  Coniiiuter  Corp.;  servers  and 

wori^tations.  34145 
Equistar  piemicals  LP;  petrochemical 

complex,  25820 
Lyondell-iCitgo  Refuiing  Co.,  Ltd.;  oil 

refinery  complex,  1 3 1 70 
Seaway  Pipeline  Co.;  crude  oil  transshipment 
teimiial,  5354 
Virginia.  2Cj^ 
Hanover  pirect.  Inc.;  consumer  goods 

distribution  facility,  29699 
Hewletl-lfickard  Co.;  computer  and  related 
elecnmic  products  manufacturing 
facililV,  19897 
Washingtoi^  T 
Darigold.i  Inc.;  dairy  product  processing 
facili^.  14898 
West  Virgiijift,  9176,  9177 
Toyota  N^otor  Manufacturing  West  Virginia, 
Inc.;!  iutoiiiobile  engine  manufacturing 


plant,!  9 177 
Wisconsin 
Sargento  Roods,  Inc.; 
3701 

Forest  Ser  'ice 


cheese  processing  plant. 


RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  Implementation  (subsistence 
priority):  i  j 
Fish  and  wildlife;  subsistence  taking,  3S332 
National  Fore^tl  System  projects  and  activities; 
notice,  cqmment,  and  appeal  procedures; 
prohibition  on  appeals  by  Forest  Service 
employees  removed,  4187 
National  Forest:  System  timber;  sale  and  disposal: 
Market-relaiod  contract  term  additions;  indices, 
241 10 
National  recreation  areas: 
Smith  River  (National  Recreation  Area,  CA; 
mineral  |operati6ns,  1 5042 
Correctioh;  18837 

PROPOSED  ^ULES 

Forest  developitent  transportation  system 
administr^^on,  4350 


Meetings,  9980 

Tem|X)rary  suspension  of  road  construction  in 
roadless  areas,  4351 
Meetings,  9980 
National  Forest  System: 
Cooperative  funding;  contributions  for 

cooperative  work,  reimbursable  payments 
by  cooperators,  and  protection  of 
Government's  interest,  27245 
National  Forest  System  lands: 
Occupancy  and  use;  mediation  of  grazing 
disputes,  9987 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3343, 

17147,17148,29177.31715 
Appealable  decisions;  legal  notice: 
Intermountain  region.  5350.  23418 
Northern  region,  19889 
Pacific  Northwest  region,  29971 
Pacific  Southwest  Region,  2944 
Southern  region,  27042 
Boundary  establishment,  descriptions,  etc.: 
Kimberling  Creek  Purchase  Unit.  VA.  27045 
Lake  Tarleton  Purchase  Unit.  NH,  1 1406 
Ouachiu  National  Forest.  AR.  27045 
Environmental  statements;  availability,  etc.: 
Boise  National  Forest.  ID,  34143 
Colville  National  Forest,  WA,  3S33 
Fremont  National  Forest.  OR,  30704 
Interior  Columbia  Basin  ecosystem  management 

project.  OR  ct  al..  3533,  13619 
Malheur  National  Forest.  OR.  8609 
Siskiyou  National  Forest.  OR.  10588.  20166 
TransColorado  Gas  Transmission  Co.  pipeline 

project.  CO  and  NM.  3584.  5400.  6767. 

20420.  32025 
Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest.  PA.  20368 
Bighorn  National  Forest.  WY.  9997 
Black  Hills  National  Forest.  SD.  17813.  251% 
Boise  National  Forest.  ID.  200 
Boise.  Payette,  and  Sawtooth  National  Forests. 

ID.  20369 
Bridger-Teton  National  Forest.  WY.  2358 
Caribou  County.  ID;  Dry  Valley  Phosphate 

Mine  expansion,  2()422 
Carson  National  Forest.  NM.  241 51- 
Conecuh  National  Forest,  AL,  27917 
Dixie  National  Forest,  UT,  16756 
Gallatin  National  Forest,  MT,  27555,  27557 
Grand  Mesa,  Uncompahgre,  and  Gunnison 

National  Forests,  CO,  23716,  25197 
Helena  National  Forest.  MT,  2197,  9575 
Idaho  Panhandle  National  Forests,  ID,  1 1 206 
Manti-La  Sal  National  Forest,  UT,  4427,  7752, 

8426.  18181 
Medicine  Bow-Routt  National  Forest.  CO.  3078 
Midewin  National  Tallgrass  Prairie.  IL.  34845 
Modoc  National  Forest,  CA,  20375 
Ochoco  National  Forest,  OR.  12076 
Payette  National  Forest,  ID,  24769,  28348. 

30704 
Southwestern  Region.  AZ.  NM.  TX,  and  OK; 

American  peregrine  falcon,  etc.;  habiat 

management  standards  and  guidelines. 

29692 
Tahoe  National  Forest,  CA,  6889.  13620 
.    Targhec  National  Forest,  ID.  19470.  27046 
Targhee  National  Forest.  ID  et  al..  14066 
Tongass  National  Forest.  AK.  33317 
Umpqua  National  Forest,  OR,  5350,  29177 
Wallowa- Whitman  National  Forest,  OR,  et  al., 

33318 
'  Wasatch-Cache  and  Uinta  National  Forests,  UT, 

50 


FEDERAL  iU:GISTER  INDEX,  January-June,  1998 


GSA 

Willamette  National  Forest,  OR,  2946.  6149 
Forest  Service  Timber  Sale  Contract 
Administration  Manual: 
Alaska  red  cedar,  export  procedures,  1 5378 
Jursidictional  transfers: 
Blue  Ridge  Parkway,  Pisgah  National  Forest, 

NC,  26571 
Meetings: 
Blue  Mountains  Natural  Resources  Institute 

Board  of  Directors.  13164 
California  Coast  Province  Advisory  Committee, 

3308.  25013.  35564 
Deschutes  Provincial  Interagency  Executive 

Committee 'Advisory  Committee,  9176. 

27047 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee.  15378 
Intergovernmental  Advisory  Committee.  3879. 

18182 
Klamath  Provincial  Advisory  Committee. 

18869.  30471 
Klamath  Provincial  Advisory  Committee  et  al., 

9503 
National  Urban  and  Community  Forestry 

Advisory  Council.  2198.  27919 
Olympic  Provincial  Interagency  Executive 

Committee  Advisory  Committee,  14896, 

35187 
Oregon  Coast  Provincial  Advisory  Committee, 

14677.  34847 
Scientists  Committee.  778.  4217,  6704,  13164, 

17147,  26571,  31715.  33447 
Southwest  Oregon  Provincial  Interagency 

Executive  Committee  Advisory  Committee. 

8162.  16959.  28349.  35565 
Southwest  Washington  Provincial  Advisory 

Committee.  10819.  25198 
State  Foresters  Committee,  31716 
Western  Washington  Cascades  Province 

Interagency  Executive  Committee  Advisory 

Committee,  5497,  30181 
Willamette  Provincial  Interagency  Executive 

Committee  Advisory  Committee,  4217. 

14677 
Yakima  Provincial  Advisory  Committee,  15379 

General  Accounting  Office 

NOTICES 

Cost  Accounting  Standards  Board  Review  Panel; 
web  page  establishment  and  comment 
request,  19728 
Fmancial  management  systems: 

Requirements  checklists;  availability,  31995 
Meetings: 
Cost  Accounting  Standards  Board  Review 

Panel.  27973 
Federal  Accounting  Standards  Advisory  Board. 
15421,  18202.  30229 
Meetings;  Sunshine  Act.  9235.  29013 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Electronic  reporting  of  sales  under  Federal 
Supply  Service  Schedule  program;  sales 
reporting  requirement;  quarterly  payment  of 
industrial  fiinding  fee.  19193 

Federal  supply  service  contracts;  10-day 
payment  clause.  1 2966 

Leasehold  interests  in  real  property;  negotiation 
procedures.  18843 

Small/disadvantaged  business,  35719 

Small  entity  compliance  guide,  12969 
Federal  Acquisition  Regulation  (FAR): 

Audits  of  States,  local  governments,  and  non- 
profit organizations  (0MB  Circular  A- 133), 
9054 
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Caribbean  Basin  country  end  products,  9059 

Certificates  of  competency.  9053 

ConU'act  administration  and  audit  cognizance 

changes,  9061 
Contractor  overtiead  rates;  final  settlement; 

correction,  1533 
Contractor  (wrsonnel  compensation;  allowability 

limitation.  9066 
Cost  accounting  standards: 

Applicability;  administrative  changes,  9060 
Coverage  applicability,  9053 
Cost-plus-incentive-fee  and  cost-plus-award-fee 

contracts;  fee  limits,  34073 
Federal  compliance  with  right-to-know  laws  and 

pollution  prevention  requirements,  905 1 
General  Accounting  Office  bid  protests; 

conformation;  correction,  1532 
Individuals  with  disabilities;  employment  and 

advancement,  34073 
Introduction.  9048.  34058 
Liquidated  damages.  34064 
Modular  contracting,  9068 
No-cost  value  engineering  change  proposals, 

34078 
Novation  and  related  agreements;  correction, 

1533 
Preaward  survey  of  prospective  contractor, 

quality  assurance;  correction.  648 
Primary  contractor  identification;  data  universal 

numbering  system  use,  9049 
Procurement  integrity  clauses  review,  9052 
Simplified  acquisition  procedures 
—     reorganization;  electronic  commerce  use; 

correction.  1532 
Small  business  competitiveness  demonstration 

program,  9056 
Small  entity  compliance  guide,  9069.  34080, 

35726 
Software  copyrights,  34077 
Special  disabled  and  Vietnam  Era  veterans, 

9057 
Specifications  availability,  34062 
Standard  industrial  classification  code  and  size 

standard  appeals,  9055 
Subcontract  consent,  34059 
Sudan;  purchases  restrictions,  34076 
Technical  amendments,  9069,  34079 
Trade  agreements  thresholds,  34075 
Transfer  of  assets  following  business 

consolidation,  9067 
Travel  reimbursement,  34078 
Federal  property  management: 
Telecommimications  resources  management  and 

use — 
Government  telephone  systems,  etc.;  FIRMR 
provisions  relocation,  27682 
Utilization  and  disposal — 
Personal  property  replacement  pursuant  to 

exchange/sale  authority,  5892 
Surplus  personal  property;  donation  to 
nonprofit  providers  of  assistance  to 
impoverished  families  and  individuals. 
8351 
Federal  travel: 
Federal  travel  regulation;  general  guidance  and 

temporary  duty  travel  allowances,  15950 
Correction,  35537 
Per  diem  localities;  maximum  lodging  and  meal 

allowances.  26488 
Correction.  8352 
Privately  owned  vehicles;  return  transportation 

from  outside  United  States;  approval  or 

authorization.  5742 
Relocation  income  tax  allowance  tax  tables. 

14637 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Civil  defense  costs,  13771 


Contractor  purchasing  system  review  exclusions, 

649 
Electronic  data  interchange  transactions; 

shipment  eviderice,  4074 
Mandatory  Government  source  inspection, 

13770 
Offeror  or  contractor  representation 

requirements;  reduction  or  removal,  25382 
Part  45  rewrite;  meeting,  5714 
Progress  payments,  1 1074 
Semi-aimual  agenda,  22902 
Federal  travel: 
Fly  America  Act;  use  of  U.S.  flag  air  carriers, 
16936 
Freedom  of  Information  Act;  implementation, 

33023 
Semi-annual  agenda,  22762 

NOTICES 

Acquisition  regulations: 
Defense  Authorization  Act;  executive 
compensation  benchmark  amount 
determination,  8981 
Payments  accepted  from  non-Federal  source; 
semiannual  report,  etc.  (SFs  326  and 
326A);  forms  establishment.  31480 
Solicitation,  offer  and  award  (SF  33);  revision 
and  stocking  change,  19920 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1833, 

3748,  5384,  8455.  19264,  27087 
Submission  for  OMB  review;  comment  request, 
3131,  3132,  I28I4,  19264,  19920,  19921, 
20614,23468.29412,29413,31480. 
33064,  33667,  34424,  34425 
Environmental  statements;  availability,  etc.: 
Dade  County,  FL;  Immigration  and 

Naturalization  Service;  lease  coostruction 
and  consolidation,  24547 
Fresno,  CA;  U.S.  Counhousc.  8981 
Riverside,  CA;  Federal  Courthouse.  13858 
Seattle.  WA;  Federal  Courthouse.  34426 
Environmental  statements;  notice  of  intent: 
Governors  Island.  Upper  New  York  Bay,  NY; 
disposition,  34426 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  473, 
1093.  1094,  2218,  6728,  8442.  9212, 
11424,  13640,  15834,  29187,  29976, 
29977,  29978,  31448,  31449,  31450, 
31451,  31758,  31759,  31964,  32192, 
33055 
Submission  for  OMB  review;  comment 
request,  472,  37?2,  3884,  5547,  6161, 
12453,  12454,  12455,  13842,  14680, 
19476,24532,27061,31452 
Federal  property  manageinent: 
Public  buildings  and  space — 
Antennas  placement  fees,  10631 
POW/MIA  flag  display,  14715 
Federal  travel: 
Centralized  household  goods  traffic  management 
program  (CHAMP);  broker  and  direct 
move  management  services  provider 
participation;  provisions  removed,  30496 
Information  processing  standards.  Federal: 
Commercial-off-the-shelf  products,  waiver  to 
acquire  and  use,  31779 
Interagency  Committee  for  Medical  Records: 
Medical  record-tissue  examination  (SF  515); 
form  stocking  change  and  revision,  9555 
Pediatric  nursing  notes  (SF  536),  automation, 

31480 
Tissue  examination  (SF  515),  automation,  31481 
Meetings: 
Aircraft  Management  Policy  Advisory  Board, 
6761,  19265 


National  Environmental  Policy  Act; 

implementation;  policy  statement,  34895 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9856, 

11691.  17886,34917 
Submission  for  OMB  review;  comment  request, 
250,  885,  4465,  4664,  6200,  33944 
Digital  map  showing  potential  sources  of  crushed 
stone;  contribution  acceptance  from  National 
Stone  Association,  24567 
Federal  Geographic  Data  Committee: 
Coastal  and  inland  waterways  hydrographic  data 

content  standard,  1 7439 
Governmental  unit  boundary  data  content 

standard;  comment  request.  886 
Spatial  data  transfer  standard  computer  aided 
design  and  drafting  profile;  comment 
request,  34471 
Spatial  data  transfer  standard,  part  5;  raster 
profile  and  extensions,  30510,  32891 
Grant  and  cooperative  agreement  awards: 
Environmental  Systems  Research  Institute, 

27994 
Esso  Explorations  Inc.,  14728 
Laser-Scan,  Inc..  19507 
RD  Instruments.  Inc.,  18208 
Sedona  GeoServices,  Inc.,  8470 
U.S.  Army  Topographic  Engineering  Center, 

VA,  et  al.,  25229 
University  of  Florida-Gainesville,  13424 
Grants  and  cooperative  agreements;  availability, 
etc.: 
U.S.  industries  and  academic  institutions 
consortium,  901 1 
Meetings: 
National  Cooperative  Geologic  Mapping 

Program  Advisory  Committee,  16568 
Water  Information  Advisory  Committee,  4466 
World  Energy  Project;  contribution  acceptance 
from  Exxon  Exploration  Co.,  6766 

Government  Ethics  Office 

RULES 

Equal  Access  to  Justice  Act;  implementation: 

Technical  amendments,  1 3 1 1 5 
Executive  Branrh  financial  disclosure,  qualified 
trusts,  and  certificates  of  divestiture: 
Employee  confidential  financial  disclosure 
reporting;  complaints  about  positions 
designation;  rewiew  finality,  15273 

PROPOSED  RULES 

Semi-annual  agenda,  22804 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2041 1, 
33668 

Government  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  141 19 

Grain  Inspection,  Packers  and 
Stocl(yards  Administration 

RULES 

Agricultural  commodities  standards: 
Inspection  services;  use  of  contractors,  29530 

Fees: 
Official  inspection  and  weighing  services, 
32713 


UMI 
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Grain  inspectio  n : 

Official  moi^ljre  meters;  tolerances,  34554 
Grain  inspectioji^  equipment  performance 
requireme 
Com,  oil,  prbiein  and  starch;  near-infrared 
spectro^py  (MRS)  analyzers,  35502 
Grain  standard^:! 
Rye,  20054  j  I 

PROPOSED  tfVLES 

Agricultural  commodities  standards: 

Inspection  services;  use  of  contractors,  2353 
Clear  title;  fanti product  purchasers  protection: 
Effective  fmMicing  statements;  statewide  central 
filing  S3|^ms;  establishment  and 
management,  31130 
Fees: 
Official  insp^tion  and  weighing  services, 
14840   ; 
Official/unoffioi^l  weighing  services,  15104 
Rulemaking  petitions: 
Western  OrgEinization  of  Resource  Councils; 
packer  livestock  procurement  practices, 
16913  I 

NOTICES 

Agency  designiton  actions: 

Arkansas,  53S2 

Illinois  etal-i  115827.24527 

Indiana,  53521 

Iowa,  16959i  [ 

Kansasetau!3tl98 

Michigan  et  |a|.,  15827 

Nebraska  et  bl.,  10187 

New  York.  6i\l 

Ohio  et  al..  ^ 

Texas  etal.,'i%95 
Agency  information  collection  activities: 

Proposed  co^ection;  comment  request,  19471 
Barge  inspecticii)  services;  pilot  program,  2360 
Central  filing  s^tems;  State  certificatioqs: 

Oklahoma,  3Btl87 
Grain  inspection 

Official  moisture  meter,  com,  soybeans,  and 
sunflower  seeds,  34629 

Official  moisture  meter,  implementation,  17356 
Meetings:         , 

Grain  Inspection  Advisory  Committee,  16758 
Stockyards;  polling  and  depositing: 

Coosa  Valley  {Livestock  Market,  Inc.,  GA,  et 
al..  35565 
Stockyards;  posting  and  deposting: 

B&B  Sales,  QA,  et  al.,  10819 

Holland's  Livestock  Sales,  GA,  1 1652 

M&H  Horse  Sales,  AL,  20167 

North  Iowa  Livestock  Exchange,  Ltd.,  lA,  et 
al.,  194fi 

Spring  ValleyjSales  Co.,  Inc..  MN,  10819 

St.  James  Hc^iW  Sales  Co.,  MO,  et  al.,  18362 


Health  and  i  Human  Services 
Department 

See  Agency  foij  ^ealth  Care  Policy  and  Research 
See  Agency  foit  Toxic  Substances  and  Disease 

Regisury    j  * 
See  Aging  Adniitistration 
See  Centers  foii  bisease  Control  and  Prevention 
See  Children  ariq  Families  Administration 
See  Food  and  Imig  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  Qoneral  Office,  Health  and  Human 

Services  Dqparunent 
See  National  Institutes  of  Health 
See  Public  Heajlh  Service 


See  Refugee  Resettlement  Office 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

RULES 

Fellowships,  intemships,  uaining: 

Service  fellowships,  9949 
Health  resources  development: 

Organ  procurement  and  transplantation  network; 
operation  and  performance  goals,  16296 

PROPOSED  RULES 

Grants: 

Departmental  appeal  procedures  simplification, 
9499 
Health  insurance  reform: 

National  standard  employer  identifier,  32784 
Protection  of  human  subjects: 
Pregnant  women,  human  fetuses,  and  newborns 
as  research  subjects  and  pertaining  to 
human  in  vitro  fertilization,  27794 
Semi-aimual  agenda,  21932 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15846, 

25049,  27974 
Submission  for  0MB  review;  comment  request. 

3901,  15203,23289,31482 
Federal  claims;  interest  rates  on  overdue  debts, 

3902,  20197 
Grant  and  cooperative  agreement  awards: 
Albert  Einstein  Medical  Center,  15421 
Congress  of  National  Black  Churches,  Inc., 

4642 
Minority  Faculty  Development  Program/Harvard 

Medical  School,  10229 
National  Asian  Pacific  American  Families 

Against  Substance  Abuse,  Inc.,  10230 
Quality  Education  for  Minorities  Network, 

18202 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bilingual/bicultural  service  demonstration 

program.  10226.  13256 
Family  plaiming  information,  educauon  and 

clinical  services  linkage  innovations 

research  project,  24551 
Family  plaiming  services  projects,  10726 
Support  child  indicator  initiatives;  grants  to 

Sutes,  33668 
Teen  pregnancy  prevention  program,  25049 
Temporary  assistance  to  needy  families 

program;  research  into  status  of  recipients 

who  leave  program,  etc.,  27974,  30496 
Meetings: 
Blood  Safety  and  Availability  Advisory 

Committee,  15421,34187 
Consumer  Protection  and  Quality  in  Health  Care 

Industry  Advisory  Commission,  2394,  8649 
Health  Promotion  and  Disease  Prevention 

Objectives  for  2010,  Secretary's  Council, 

6940 
HIV/AIDS  Presidential  Advisory  Council,  4643, 

25054 
National  Bioethics  Advisory  Commission,  3132, 

8983,  19500,  34900 
Vital  and  Health  Statistics  National  Committee, 

80,  3902,  4268,  7419,  8649,  13858,  26807, 

29738,  29997 
Organization,  functions,  and  authority  delegations: 
Consumer  Affairs  Office;  abolishment,  3577 
Facilities  Services  Office,  9555 
Food  and  Drugs  Commissioner,  9555 
Health  Policy  Office.  Health  Delivery  Systems 

Division.  12097 
Health  Resources  and  Services  Administration. 

4268.  13858 


Health 

Information  and  Resources  Management  Office, 

31779 
Program  Support  Center.  20412 
Substance  Abuse  and  Mental  Health  Services 
Administration.  1112 
Poverty  income  guidelines;  annual  revision,  9235 
Scientific  misconduct  findings;  administrative 
acuons: 
King.  Cynthia.  19921 
Lowe.  Patrina.  19921 
State  assistance  expenditures;  Federal  financial 
participation,  25054 

Health  Care  Financing 
Administration 

See  Inspector  General  Office.  Health  and  Human 
Services  Department 

RULES 

Clinical  Laboratories  Improvement  Act 
Accreditation,  laboratories  exemptions  under 
State  licensure  program,  proficiency 
testing,  and  inspection,  26722 
Medicaid: 
Home  health  agencies — 
Surety  bond  and  capitalization  requirements, 

292 
Surety  bond  requirements,  10730,  29648 
Hospital  participation  conditions;  potential 

organ,  tissue,  and  eye  donors  identification 
and  transplant  hospitals'  transplant-related 
data  provision,  33856 
Physical  therapy,  respiratory  therapy,  speech 
language  pathology,  occupational  therapy 
services;  salary  equivalency  guidelines, 
5106 
Correction,  15315 
Medicare: 
Bone  mass  measurement,  coverage  of  and 

payment  for.  34320 
Clinical  psychologist  and  clinical  social  worker 
services;  scope  of  benefits  and  application 
of  outpatient  mental  health  treatment 
limitation,  201 10 
End-stage  renal  disease — 
Depreciable  asset  recognized  as  allowance  for 
depreciation  and  interest  on  capital 
indebtedness  after  ownership  change 
valuation  limit,  1379 
Home  health  agencies — 
Costs  for  cost  reporting  periods  beginning  on 
or  after  October  1,  1997.  schedule  of 
per-benficiary  limitations.  15718 
Surety  bond  and  capitalization  requirements. 

292 
Surety  bond  requirements.  10730.  29648 
Hospital  inpatient  prospective  payment  systems 

and  1998  FY  rates.  1 1 147.  26318 
Hospital  participation  conditions;  potential 

organ,  tissue,  and  eye  donors  identification 
and  vansplant  hospitals'  transplant- related 
.  data  provision,  33856 
Incentive  programs;  fraud  and  abuse,  31 123 
Inpatient  hospital  operating  costs;  preadmission 

services  payment,  6864 
MedicarcKThoice  program;  establishment. 

34968 
Medicare-t-Choice  program;  provider-sponsored 
organization  and  related  requirements; 
definiuons.  18124 
Medicare  Part  B  services  (other  than  physician 
services);  application  of  inherent 
'    reasonableness.  687 
Physical  therapy,  respiratory  therapy,  speech 
language  pathology,  occupauonal  therapy 
services;  salary  equivalency  guidelines. 
5106 
Correction.  1 53 1 5 
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Physician  fee  schedule  (1998  CY);  payment 
policies  and  relative  value  unit  adjustments 
and  clinical  psychologist  fee  schedule; 
establishment;  correction,  4595 

Physicians'  referrals;  advisory  opinions,  1646 

Provider-sponsored  organizations;  waiver 
requirements  and  solvency  standards, 
25360 

Skilled  nursing  facilities;  prospective  payment 
system  and  consolidated  billing,  26252 

PROPOSED  RULES 

Medicaid: 
Health  Insurance  Portability  and  Accountability 
Act  of  1996- 
Electronic  transactions  standards; 

administrative  requirements,  25272 
National  standard  health  care  provider 

identifier,  administrative  requirements, 
25320 
Home  health  agencies;  surety  bond 

requirements,  10732 
Hospital  participation  conditions;  provider 

agreements  and  supplier  approval,  7743 
Physicians'  referrals  to  health  care  entities  with 
which  they  have  fmancial  relationships. 
1659,  11649 
Medicare: 
Accounting  policy;  accrual  basis,  27251 
Ambulatory  surgical  centers;  ratesetting 

methodology,  payment  rates  and  policies, 
and  covered  surgical  procedures  list.  32290 
Clinical  diagnostic  laboratory  testing;  coverage 
and  administrative  policies;  negotiated 
rulemaking  committee — 
Establishment  and  meetings,  30166 
Durable  medical  equipment,  prosthetics. 

orthotics,  and  supplies;  supplier  standards. 
2926 
Health  Insurance  Portability  and  Accountability 
Act  of  1996— 
Electronic  transactions  standards; 

administrative  requirements.  25272 
National  standard  health  care  provider 

identifier,  administrative  requirements. 
25320 
Home  health  agencies;  surety  bond 

requirements.  10732 
Hospital  inpatient  prospective  payment  systems 
and  1999  FY  rates.  25576 
Correction.  26565 
Hospital  participation  conditions;  provider 

agreements  and  supplier  approval.  7743 
Medicare+Choice  program;  timeframes  for 

submission  of  contract  applications.  2920 
Medicare  integrity  program  establishment,  fiscal 
intermediary  and  carrier  functions,  and 
conflict  of  interest  requirements,  13590 
Medicare  overpayment  liability;  "without  fault" 
and  waiver  of  recovery  from  individual. 
14506 
Physician  fee  schedule  (1999  CY);  payment 
policies  and  relative  value  unit  adjustments. 
30818 
Physicians'  referrals  to  health  care  entities  with 
which  they  have  fmancial  relationships. 
1659.  11649 
Provider- Sponsored  Organization  Solvency 
Standards  Negotiated  Rulemaking 
Committee — 
Meetings,  7359 
Rural  health  professional  shortage  areas; 
teleconsultations  payment  plan.  33882 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1114, 
1115,3329,4459.4645.5958,9843.9844, 
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12474,  14719,  17877.  17878,  19502, 
20204,  20639,  20652,  25214,  25215, 
26810,  27990,  28394,  32888,  34903,  34904 

Submission  for  OMB  review;  comment  request. 
1 1 14.  1 1 15.  2405.  4459.  7175,  7421,  781 1. 
9844,  9845,  10400,  10920,  11263,  12474, 

12475,  12476,  14720,  16563,  18924.     . 
19503,  19504,  20205,  20639,  20640, 
26810,  27303,  28394,  28395,  29415, 
32234,  33376,  33377,  34442,  35239 

Clinical  laboratories  improvement 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  American 
Association  of  Blood  Banks,  and  American 
Osteopathic  Association;  approval,  17429 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestive  heart  failure  or  diabetes  mellitus; 
case  management  demonstration  project, 
32015 
Informatics,  telemedicine,  and  education  use  in 
treatment  of  diabetes  mellims  in  rural  and 
inner-city  Medicare  populations,  13260 
Medicaid: 
Ambulatory  surgical  centers  national 
accreditation  program — 
American  Association  for  Accreditation  of 
Ambulatory  Surgery  Facilities.  Inc., 
23790 
Demonstration  project  proposals,  new  and 
pending — 
December  (1997)  et  al.,  1 1686 
February  (1998),  32889 
July  (1997)  ctal.,  5809 
March  (1998),  32889 
Emergency  health  services  furnished  to 
undocumented  aliens;  State  allotments 
(1998-2001  FYs),  10400 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list,  11687 
Program  issuances  and  coverage  decisions; 

quarterly  listing,  30499 
Quality  improvement  system  for  managed  care; 

meeting  and  comment  request,  268 1 1 
State  allotments  for  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
(1998  FY),  3752 
Medicare: 
Ambulatory  surgical  center  payment  rates 

update,  8462 
Ambulatory  surgical  centers  national 
accreditation  program — 
American  Association  for  Accreditation  of 
Ambulatory  Surgery  Facilities,  Inc., 
23790 
Demonstration  project  proposals,  new  and 
pending — 
July,  August,  September,  October,  and 
November  (1997),  5809 
Home  health  agency  costs  per  visit;  schedule 

of  limits,  89 
Medicare+Choice  program;  market  research  for 

providers  and  other  partners,  1 092 1 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list,  1 1687 
Program  issuances  and  coverage  decisions; 

quarterly  listing,  30499 
Quality  improvement  system  for  managed  care; 

^  meeting  and  comment  request.  268 1 1 
Salivary  gland  electrostimulation  for  xerostomia 
(dry  mouth)  treatment  and 
electrostimulation  devices;  noncoverage; 
withdrawn;  assessment  request,  29743 
Meetings: 
Competitive  Pricing  Advisory  Committee, 
19926,  32019 


Practicing  Physicians  Advisory  Council,  10641, 
31513 
Organization,  functions,  and  authority  delegations:, 
28513 
Actuary  Office,  11448  ^ 

Administrator,  Health  Care  Financing 
Administration,  34190 
Privacy  Act: 

Systems  of  records,  283% 
Reporting  and  recordkeeping  requirements,  25216 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  566 

Health  Resources  and  Services 
Administration 

RULES 

Vaccine  injury  compensation  program: 
Hepatitis  B,  Hib,  and  varicella  vaccines; 
effective  date  provisions  of  coverage  to 
vaccine  injury  table,  25777 

PROPOSED  RULES 

National  practitioner  data  bank: 
Self-queries;  charge,  14059 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12103, 
13050,  19926,  19927,  23469,  30766, 
33379,  33935,  34904 
Submission  for  OMB  review;  comment  request. 
10028,  13413,  34905 
Competitive  comprehensive  grants  preview  (1998 
FY);  availability,  7812,  10029,  12104,  14121. 
19268.  19268,  23470 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Competitive  grants  preview  publication;  1998 

summer  edition,  33073 
Dentistry  programs;  residency  training  and 

advanced  education,  65'72 
Health  professions  and  nursing  programs — 

Low  income  levels,  6573 
Healthy  Start  Initiative;  Milwaukee,  7421 
Mississippi  Delta;  Healthy  Start  Initiative-Phase 

11,  29234 
Rural  health  State  office  program,  8982 
Ryan  White  Title  IV  human  immunodeficiency 
vims  (HIV)  program — 
Children,  youth,  women,  and  families; 
coordinated  services  and  access  to 
research;  pre-application  technical 
assistance  workshops,  2989 
Health  education  assistance  loan  (HEAL)  program: 

Defaulted  borrowers;  list,  3188 
Meetings: 
AIDS  Advisory  Committee,  12104 
Childhood  Vaccines  Advisory  Commission, 

26195 
Graduate  Medical  Education  Council,  19736 
Infant  Mortality  Advisory  Committee,  1976, 

27584 
Maternal  and  Child  Health  Research  Grants 

Review  Committee,  19268 
Migrant  Health  National  Advisory  Council, 

19928 
National  Health  Service  Corps  National 

Advisory  Council,  3577,  13414,  30766 
Nurse  Education  and  Practice  National  Advisory 
Council,  12104 
National  Practitioner  Data  Bank: 

User  fee,  etc.,  4460,  581 1,  7421,  7812 
National  vaccine  injury  compensation  program: 
Health  insurance  policy;  average  cost  revision, 

16264 
Petitions  received,  10402,  34906 
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Organization,  finctions,  and  authority  delegations: 

Field  Coordination  Office,  33379 

Information  Tochnology  Office,  7422 
Privacy  Act: 

Systems  of  records,  14121,  14123,  27734 
Ryan  White  Comprehensive  AIDS  Resources 
Emergency  Care  Act  Title  IV  program; 

,.  research  pitHocols,  19269 
Veterans  Health  Care  Act  of  1992; 

Rebate  optioq.i  35239 

Hearings  an4  Appeals  Office,  Energy 
Departnient 

NOTICES 

Cases  filed,  479  480,  481,  482,  3736,  3890,  6563, 

8976,  8977,129731.  29732.  29983,  29984, 

29985 
Decisions  and  oWlers,  5945,  5946,  5947,  6170. 

6171.  6563,  6564.  6565.  6566,  7781.  7783. 

7784.  8977.  8978.  29733.  29985.  29986. 

30219,  30737.  30738,  30739,  31988.  31989. 

31991.  322jq2.  32203.  32875.  32876.  32877 

Historic  Prc|$ervation,  Advisory 
Council  I 

PROPOSED  RJ^LES 

Semi-annual  ag^da,  22584 
NOTICES       1  ' 
Meetings.  1035^1  32808 

Housing  and  Urban  Development 
Depart!  sent 

See  Federal  Halting  Enterprise  Oversight  Office 

RULES  ' 

Community  de4qiopment  block  grants: 
Hispanic-servihg  institutions  work  study 
program.  9682 
Community  facilities: 
Community  development  work  smdy  program; 

repayment  requirements.  3 1 868 
Empowerment  zones  and  enterprise 

communities;  round  oue  designations, 
10714    , 
Urban  empoU'^rment  zones;  round  two 
designatites.  19151 
Conuct  standards,  15268 
Disaster  recovery  initiative;  use  of  grant  funds; 

clarification;  35135 
Environmental  rtview  procedures  for  entities 
assuming  HlUD  environmental 
responsibibbes;  technical  amendments.  15270 
HUD  building  products  standards  and  certification 

program;  use  of  materials  bulletins.  5422 
Low  income  hqi|sing: 
Housing  assistance  payments  (Section  8>— 
Contract  r^ilt  annual  adjustment  factors, 
11956 
Manufactured  h(|me  construction  and  safety 
standards: 
Manufactured  'homes  transportation:  overloading 

of  tires  by  up  to  18  percent,  8330 
Metal  roofing  requirements  in  high  wind  areas 
Interpretative  bulletin,  26386 
Mortgage  and  Itofui  insurance  programs: 
Home  equity  Conversion  mortgage  insurance; 
condominium  associations;  right  of  first 
refusal,  17654 
Lending  institutions  and  mortgagees  approval; 
Federal  regulatory  reform 
CofTCCtion,  9742 
Multifamily  hOusiflg  mortgage  insurance 
premiuint;  electronic  payment,  1302 
Single  family  mortgage  insurance — 
Electronic; Underwriting,  29506 


Public  and  Indian  housing: 
Certificate  and  voucher  programs  (Section  8) — 

Conforming  rule,  23826,  31624 
Native  American  Housing  Assistance  and  Self- 
Detcrmination  Act  of  1996; 
implementation,  12334 
Correctidn,  13105 
Rental  voucher  and  certificate  programs 
(Section  8>— 
Leasing  to  relatives;  restrictions,  27434 
Real  Estate  Settlement  Procedures  Act: 
Escrow  accounting  procedures,  3214 

PROPOSED  RULES 

Federal  National  Mortgage  Association  (Fannie 
Mae)  and  Federal  Home  Mortgage 
Corporation  (Freddie  Mac): 
Non-mortgage  investments;  regulatory 
requirements;  correction,  1997 
Floodplain  management  and  wetlands  protection; 

implementation,  30046 
Housing  and  Community  Development  Act  of 
1974;  implementation: 
Nondiscrimination  in  programs  and  activities 
receiving  assistance  under  Title  I; 
discrimination  complaint  filing  procedures, 
26022 
Housing  programs: 
Uniform  financial  reporting  standards,  35662 
Uniform  physical  condition  standards  and 
physical  inspection  requirements,  35650 
HUD  building  products  standards  and  certification 

program;  use  of  materials  bulletins,  6798 
HUD-owned  properties: 
HUD-acquired  single  family  property 
disposition,  29496 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental 

certificate,  loan  managment,  property 
disposition,  moderate  reliabilitatioa. 
rental  voucher  programs,  etc.,  24846 
Manufactured  home  constnictioa  and  safety 
standards: 
Metal  roofmg  requirements  in  high  wind  areas, 
26392 
Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  program; 
consumer  protection  from  excessive  fees. 
12930 
Multifamily  mortgagees;  electronic  reporting 

requirements,  26702 
Single  family  mortgage  insurance — 
Indian  reservations;  suspension  of  authority 

to  insure  mortgages,  5660 
Reduced  FHA  premium  for  properties  located 
in  central  cities,  24736 
National  Housing  Act: 
Minimum  property  standard;  1995  model  energy 
code  adoption,  32958 
Public  and  Indian  housing: 

Public  housing  assessment  system,  3S672 
Semi-annual  agenda,  22044 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  239. 

3579.  3580.  4645.  4654,  5396.  9004.  9572. 

10405.  13868.  14726.  15853.  23791. 

23792.  26195.  29240.  29416.  29417. 

29418.  30244.  30245.  31517.  33088. 

33089.  34442.  34470.  3491 1.  34912. 

35250.  35259 
Submission  for  OMB  review;  comment  request, 

246.  2257.  3148.  3330,  4654.  6194,  6195, 

6196,  6197,  6950,  7427,  7428,  9005. 

10929.  10930,  12480,  12481.  13266, 
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13267,  13268.  13868,  13869.  14470. 
16567,  17204,  17878,  17879,  18436. 
19739,  20417,  20418,  23470,  24562, 
27099.  27100,  27742,  29245.  29745. 
30246.  317%.  33687.  33688 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Manufactured  Home  Advisory  Council. 
30508 
Empowerment  zones;  designation.  18437 
Environmental  statements;  availability,  etc.: 
Porterville,  CA;  section  108  loan  guarantee 
funded  infrastructure  project,  12816 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  34912 
Federal  manufactured  home  construction  and 
safety  standards: 
Private  consensus  standards  development 
organizations;  selection — 
National  Fire  Protection  Association,  30509 
Grant  and  cooperative  agreement  awards: 
Community  partnerships  for  resident  uplift  and 

economic  development  program,  9006 
Emergency  shelter  program — 
Indian  Tribes  and  Alaskan  Native  villages; 
set-aside  allocation,  465S 
Fair  housing  initiatives  program,  8465 
Lead-based  paint  hazard  control — 
Chiklren's  Hospital  Research  Foundation, 

23471 
Community  Resources,  Inc.,  5%2 
Low  income  housing — 

Drug  elimination  program,  4656 
Public  and  Indian  housing — 
Drug  elimination  program.  31796 
Economic  development  and  supportive 

services  program.  5396 
HOME  program;  Indian  applicants.  25061 
Tenant  opportunities  program,  17204 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Capacity  building  for  community  development 

and  affordable  housing.  5220.  29418 
Community  development  block  grant  program — 
Indian  Tribes  and  Alaska  Native  villages, 
29834 
Community  development  work  study  program. 

etc..  16340 
Community  outreach  partnership  centers 

program.  16348 
Community  planning  and  development  public 
and  Indian  housing,  housing,  and  lead 
hazard  control  programs  (SuperNOFA), 
29824 
Economic  development  and  empowerment 

programs  (SuperNOFA),  23876 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  106, 
1489,  2684,  3580,  4663,  6197,  7428, 
8784.  10030.  11264.  12481.  13680. 
14946.  16634.  17880.  19270.  20419. 
24187.  25500.  27101.  28398.  29420. 
30767.  32235.  33689 
Fair  housing  initiatives  and  housing  counseling 

programs.  29490 
Housing  and  community  development  programs 

(SuperNOFA).  15490.  24843 
Housing  assistance  payments  (Section  8) — 
Family  self-sufficiency  program  coordinators. 

29860 
Family  unification  program.  29866 
Indian  housing  block  grant  program,  18804 
National  competition  programs  (National . 

SuperNOFA).  23958  » 

Persons  with  disabilities — 
Section  8  rental  vouchers  and  certificates; 
tenant-based  assistance,  24050 
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Public  and  Indian  housing — 

Demolition  of  obsolete  and/or  severely 
distressed  public  housing  projects 
(HOPE  IV  demolition).  29852 
Service  coordinator  program,  29874 
Residential  lead-based  paint  hazards;  evaluation 

and  control  research.  29882 
Self-help  homeowncrship  opportunity  program, 

29828 
Small  cities  development  block  grants  program, 
etc. — 
New  York,  6762 
Targeted  housmg  and  homeless  assistance 

programs  (SuperNOFA).  23988 
Urban  empowerment  zcmes;  round  two 
designations,  19162 
Low-income  housing: 
Difficult  development  areas;  statutorily 

mandated  designation  for  tax  credit,  9006 
Housing  assistance  payments  (Section  8) — 
Cost  adjustment  factors  for  low-income 
housing.  9573 
Tax  credits;  qualified  census  tract  designations, 
34748 
Mortgage  and  loan  insurance  programs: 
Debenture  interest  rates.  3331 
Mortgage  loan  sales  information  disclosure; 
policy  statement,  10031 
Mortgagee  Review  Board;  administrative  actions, 

26197 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Community  Planning 

and  Development.  3761 
General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  et  al., 
11904,  11905,  11906 
Privacy  Act: 
Computer  matching  programs,  247 
Systems  of  records,  6764,  8468 
Public  and  Indian  housing: 
Housing  assistance  payments  (Section  8) — 
Rental  voucher,  rental  certificate,  and 
moderate  rehabilitation  programs; 
administrative  fees;  annual  factors,  4090 
Native  American  housing  block  grant  program; 
transition  requirements,  4076 
Regulatory  waiver  requests;  quarterly  listing.  7530, 

16658,29510 
Reporting  and  recordkeeping  requirements,  1 1 20, 
15854,  18437.  26204.  27101.  27743.  29245, 
35277 
Single  family  property  disposition  program: 

Officer  next  door  sales  program,  1 886 
Small  Business  Regulatory  Enforcement  Fairness 
Act;  implementation,  comment  request.  28214 

Immigration  and  Naturalization 
Service 

RULES 

Immigration: 
Affidavits  of  support  on  behalf  of  immigrants; 

clarification.  27193 
Aliens — 
Arriving  alien;  regulatory  definition.  19382 
Detention  and  release  of  criminal  aliens  and 
custody  redeterminations.  27441.  32288 
Benefits  applicants  and  petitioners  fingerprinting 
fees  and  requirements  for  conducting 
criminal  background  checks  before  final 
naniralization  adjudication.  12979 
Correction.  17489 
Carriers;  passenger  screening  requirements, 

23643 
Nicaraguan  and  Cuban  nationals;  status 
adjustment.  27823 
Correction,  35309 
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Paroled  Cuban  or  Haitian  nationals;  resettlement 

assistance  eligibility,  31895 
Refugees  and  asylees;  status  adjustment 

applications  processing  under  direct  mail 
program.  30105 
Spouses  and  unmarried  minor  children  of 
refugees/asylees;  procedures  for  filing 
derivative  petitions,  3792 
Nonimmigrant  classes:  ^ 

Aliens — 
Control  of  employment  (NATO- 1  through 
NATO-7),  32113 
Employment  authorization  requirements; 

suspension  of  applicability  for  F- 1  smdents 
in  emergency  circumstances;  specific 
countries—,  31872 
Indonesia,  South  Korea,  Malaysia,  Thailand, 
and  Philippines,  31874 
North  American  Free  Trade  Agreement  (NAFTA): 
Temporary  entry  of  business  persons; 
facilitation.  1331 

PROPOSED  RULES 

Executive  Office  for  Immigration  Review: 
Representation  and  appearances;  professional 
conduct  for  practitioners.  2901 
Immigration: 
Asylum  and  removal  withholding  procedures — 
Applicants  who  establish  persecution  or  who 
may  be  able  to  avoid  persecution  in  his 
or  her  home  country  by  relocating  to 
another  area  of  that  country.  31945 
Employment  eligibility  verification  process; 
number  of  acceptable  documents  reduced 
and  other  changes.  5287 
Immigration  examinations  fees  account; 

adjustment.  1775 
Paperwork  requirements;  technical  and 

procedural  violations;  liability  limitation. 
16909 
Nonimmigrant  classes: 
Habitual  residence  in  United  States  territories 

and  possessions.  30415 
Nonimmigrant  workers  (H-IB  category); 

petitioning  requirements;  simplification  and 
accommodation  for  U.S.  employers.  30419 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25523. 

29024.  33950.  33951,  33952 
Submission  for  OMB  review;  comment  request, 
9016,  16276,  16277 
Illegal  Immigration  Reform  and  Immigrant 

Responsibility  Act  of  1996;  implementation: 
Asylum  applicants  facing  one-year  deadline; 

modification  of  fingerprint  process,  13875 
Female  genital  mutilation;  legal  consequences 
concerning  practice,  13433 
Immigration: 
Direct  mail  program;  expansion,  891,  892,  2304, 

8688,  8689,  13434,  13878,  16828 
H-IB  nonimmigrants;  numerical  limitation 

reached  for  1998  FY.  25870 
Ports-of-entry  immigration  compliance 

measurement  system;  pilot  test  program, 
35609 
Meetings: 

Immigration  and  Naturalization  Service  User 

Fee  Advisory  Committee,  5819 
Immigration  Matters  District  Advisory  Council. 
1125.2695.24193 
Standardized  citizenship  testing  program; 

termination,  25080 
Temporary  protected  status  program  designations: 
Kosovo  Province,  31527 
Liberia;  termination,  15437' 


Indian  Affairs  Bureau 

RULES 

Housing  improvement  program: 
Resource  allocation  methodology; 
simplification,  10124 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on  Indian  lands; 
authorization  procedures  when  States  raise 
Eleventh  Amendment  defense,  3289.  1%93 
Indian  Self-Determination  and  Education 
Assistance  Act: 
Tribal  self-governance  program,  7202 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3333. 
9240,  924 1 ,  9245,  3077 1 .  30772,  32892 
Submission  for  OMB  review;  comment  request. 
29022 
Environmental  statements;  availability,  etc.: 
Cabazon  Resource  Recovery  Park,  Cabazon 

Indian  Reservation,  CA,  32238 
Nambe  Indian  Reservation,  NM;  High  Mesa 

waste  management  facility,  10236,  16569 
Southpoint  Power  Plant  Project,  Fort  Mojave 
Indian  Reservation.  AZ,  32239 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Contract  suppon  funds;  distribution  and  use 
method.  5398 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Beaver  Creek  Band  of  Pee  Dee  Indians.  24187 
Chi-cau-gon  Band  of  Lake  Superior  Chippewa 

of  Iron  County,  27315  -^ 

Eno-Occaneechi  Indian  Tribe,  24188 
Gabrielino/Tongva  Indians  of  California  Tribal 

Council,  3154 
Nehantic  Tribe  and  Nation,  Inc.,  14130 
Ramapough  Mountain  Indians,  Inc.,  888 
Saponi  Nation  of  Ohio,  12817 
Tap  Pilam— The  Coahuiltecan  Nation,  12818 
Irrigation  projects;  operation  and  maintenance 
charges: 
Chemehuevi  Indian  Reservation,  33945 
San  Carlos  Irrigation  Project,  AZ,  9857,  12818 
Land  acquisitions  into  trust: 
Mashantucket  Pequot  Tribe  of  Connecticut, 
33945 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Iowa  Tribe  of  Kansas  and  Nebraska.  19741 
Prairie  Band  of  Potawatomi  Reservation,  KS. 

1492 
Salt  River  Pima-Maricopa  Indian  Community. 

25516 
Stockbridge-Munsee  Community  Band  of 
Mohican  Indians,  WI,  26621 
Meetings: 
Tribal  consultation  on  Indian  education  topics. 

17013 
Tribal  consultation  on  Tribal  trust  fund 
accounts.  4466 
Reservation  establishment,  additions,  etc.: 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians, 

OR,  2408.  3342,  27995 
Pueblo  of  Acoma  Reservation,  NM,  8470 
Redwood  Valley  Rancheria  of  Pomo  Indians  of 
California,  30248 
Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Confederated  Tribes  of  Siletz  Indians,  OR, 

10035,  27585 
Confederated  Tribes  of  Umatilla  Indian 
Reservation,  OR,  10035 
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Reservatiion  of  Oregon,  10p35,  27585 
Coquille  Indiair^  Tribe.  OR.  10035.  27585 
Crow  Indian  +*ibe.  MT.  32240 
Klamath  Tribia.  OR.  10036.  29746 
Lac  Courte  o|c  illes  Band  of  Lake  Superior 

Chippew^  Indians.  WL  19508 
Nisqually  IndJ»  Tribe.  WA.  1521 1 
Northern  Cheyenne  Tribe.  MT.  25518 
Pala  Band  of  Kf  ission  Indians.  CA,  24823 
Pyramid  Lake,  Paiute  Tribe.  NV,  573 
Sisseton-WahWton  Sioux  Tribe.  SD.  25519 
Sokaogon  Chif^wa  Community,  WI,  19508 

Indian  Heal^v  Service 

NOTICES 

Agency  informaiibn  collection  activities: 
Proposed  colleftion;  comment  request,  1 1688, 

24185.  3fi»4 
Submission  fori  OMB  review;  comment  request. 
10233.  10634 
Grants  and  coople^tive  agreements:  availability, 
etc.:  \ 

Health  profesiipns  preparatory,  pregraduate  and 
Indian  h^^lth  professions  scholarship 
programijl  1903 
Indians  into  liidicine  program,  17186 
Nursing  recrultnent  program  for  Indians.  16265 
Organization,  functions,  and  authority  delegations: 
California  Area  Indian  Health  Service,  1486 
Tucson  Area  Indian  Health  Service,  16267 

Inspector  G0heral  Office,  Health  and 
Human  Services  Department 

PROPOSED  RULES 

Health  care  pro^i^s;  fraud  and  abuse: 
Health  Insurati^e  Portability  and  Accountability 
Act-     [ 
Civil  moneury  penalties;  inflation  adjustment, 

143931 1 
Shared  Risfil  Exception  Negotiated 

Ruleniaking  Committee;  meetings.  187 

NOTICES        I  j 

Hospitals;  compliance  program  guidance,  8987 
Program  exclusions;  list.  2989.  8998,  12477, 

17431.  268JIJ2,  32019 
Special  fraud  al^^;  publication: 
Nursing  home  arrangements  with  hospices; 
fraud  and -abuse.  20415 

Inter-Amerijdan  Foundation 

NOTICES        I 

Meetings;  Sunsi^e  Act,  4276,  27743 

Interior  De^^rtment 

Seie  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affaiits  Bureau 
See  Land  Management  Bureau 
See  Minerals  N^iagement  Service 
See  National  Indian  Gaming  Commission 
See  National  Pali  Service 
See  Reclamation  [Bureau 

See  Surface  Miiiig  Reclamation  and  Enforcement 
Office        ;  I 

RULES 

Supplemental  siaiidards  of  ethical  conduct  for 

Department  employees.  18501.  20447.  34258 
Watches  and  w*|;h  movements: 
Allocation  of  duty  exemptions — 
Virgin  Islands.  Guam.  American  Samoa,  and 
Nonhftn  Mariana  Islands.  5887 


PROPOSED  RULES 

Semi-annual  agenda,  22080 

NOTICES 

Central  Utah  Water  Conservancy  District: 
Sanpete  County  Water  Conservancy  District  el 
al.;  Sevier  River  Canals  Improvement 
Projects;  agreement  negotiation.  34470 
Strawberry  Water  Users  Association;  contract 

negotiation.  4463 
Uintah  Unit  Replacement  Project.  UT; 
negotiations.  19932.  19933 
Committees;  establishment,  renewal,  termination, 
etc.: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group; 

request  for  nominations.  35605 
National  Satellite  Land  Remote  Sensing  Data 

Archive  Advisory  Committee,  17208 
Science  Advisory  Board,  19271 
Wild  Horse  and  Burro  Advisory  Board,  3583 
Environmental  statements;  availability,  etc.: 
Babeldaob  Island,  Republic  of  Palau;  Palau 

Compact  Road  development,  8469 
Central  Utah  Project— 

Provo  River  Restoration  Project,  28406 
Central  Utah  Water  Conservancy  District — 
Spanish  Fork  Canyon-Nephi  Irrigation 
System,  16568 
Exxon  Valdez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 
by  oil  spill;  request  for  proposals  (1999  FY), 
10930 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Tribal  self-governance  program — 
Negotiation  and  advance  planning  (1998  FY), 

3150 
Participation  applications  deadline  (1999  FY 
or  CY).  3149 
Meetings: 
Alaska  Land  Managers  Forum,  3151,  29245 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group, 

27584.  35605 
National  recreation  lakes  study;  interest  briefmg, 

30510 
Spon  Fishing  and  Boating  Partnership  Council, 

27585 
Western  Water  Policy  Review  Commission, 
5962 
Privacy  Act: 

Systems  of  records,  24563 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  1 120 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  13033 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Federal  employment  tax  deposits;  de  minimis 
mle,  32735 
Excise  taxes: 
Deposit  procedures;  technical  amendment, 

15292 
Gasoline  and  diesel  fuel;  special  rules  for 
Alaska,  24 
Correction,  15292 
Income  taxes: 
Bad  debts  modiflcations  and  dealer  assignments 
of  notional  principal  contracts,  4394 
Correction.  5834 
Cafeteria  plans;  tax  treatment;  correction.  3186. 

8528 
Consolidated  return  regulations — 
Consolidated  groups;  losses  and  credits, 
limitations  on  use;  overall  foreign  loss 
accounu,  1740,  12641 
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Debt  instruments  with  original  issue  discount; 

annuity  contracts.  1054 
Dollar  approximate  separate  transactions  method 

of  accounting  and  profit  and  loss  method 

of  accounting;  qualified  business  unit  use; 

requirements.  10772 
Correction.  15760 
Earned  income  credit  (EIC)  eligibility 

requirements.  34594 
Foreign  investment — 

Passive  forefgn  investment  company  preferred 
shares;  qualified  electing  fund  elections; 
special  income  exclusion.  6 
Foreign  sales  corporation  transfer  pricing; 

source  and  grouping  rules.  10305 
Foreign  tax  credit  claims  of  U.S.  taxpayers; 

filing  requirements,  3812 
Information  returns;  magnetic  media  filing 

requirements.  35517 
Information  returns  of  brokers;  technical 

amendment.  12410 
Installment  obligations  received  from  liquidating 

corporations,  4168 
Long-term  contracts  in  de  minimis  cases; 

nonapplication  of  look-back  method.  1917 
Nuclear  decommissioning  reserve  funds;  revised 

schedules  of  ruling  amounts.  2892 
Permitted  elimination  of  preretirement  optional 

benefit  forms.  3062 1 
C^alified  retirement  plans,  etc. — 
Distributions  valuation,  16895 
Qualified  zone  academy  bonds,  671 

Correction,  8528 
Reorganizations — 
Nonqualified  preferred  stock,  41 1 
Receipt  of  rights  to  acquire  corporation 
securities,  409 
Shareholder  interest  continuity  requirement  for 

corporate  reorganization,  and  business 

enterprise  continuity,  4174,  4183.  4183 
State  and  political  subdivision  obligations,  3256 
Transfers  of  stock  on  securities  by  U.S.  persons 

to  foreign  coiporations  and  related 

reporting  requirements,  33SSO 
Income  taxes,  etc.: 
Parinerships  and  branches;  guidance  under 

SubpaitF,  14613 
Withholding  of  tax  on  certain  U.S.  source 

income  paid  to  foreign  persons  and  related 

collection,  refunds,  and  credits,  etc.; 

correction.  2723 
Procedure  and  administration: 
Adoption  taxpayer  identification  numbers 

(ATIN);  use  by  individuals  in  process  of 

adopting  children;  conection.  13124 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes 
at  source: 
Electronic  tip  reports.  3680 
Federal  employment  tax  deposits;  de  minimis 
rule;  cross  reference.  32774 
Excise  taxes: 
Group  health  plans;  continuation  coverage 
requirements.  708 
Income  taxes: 
Allocation  and  sourcing  of  income  and 

deductions  among  taxpayers  engaged  in 
global  dealing  operation.  1 1 177 
Goirection,  19694 
Amortization  of  start-up  expenditures;  election 
procedures.  1933 
Hearing  cancellation.  29961 
Cafeteria  plans;  tax  treatment — 
Cross-reference;  correction.  8528         ^ 
Hearing.  13383 
Consolidated  return  regulations — 
Consolidated  groups;  losses  and  credits, 
limitations  on  use;  overall  foreign  loss 
accounts;  cross-reference.  1803.  12717 


SI 


IRS 


Earned  income  credit  (EIC)  eligibility 

requirements;  cross  reference,  34615 
Foreign  investment — 
Passive  foreign  investment  company  preferred 
shares;  qualified  electing  fiind  elections; 
special  income  exclusion;  cross 
reference,  39,  17973 
Foreign  liquidations  and  reorganizations,  33S95 
Foreign  sales  corporation  transfer  pricing; 

source  and  grouping  rules;  cross-reference, 
1 035 1 
Loans  to  plan  participants  from  qualified 
employer  plans,  42 
Correction,  8154,  8528 
Long-term  contracts  in  de  minimis  cases; 

nonapplication  of  look-back  method;  cross- 
reference,  1932 
Partnership  income  return,  3677 

Hearing  cancellation,  27534 
Partnership  interests;  adjustments  following 
sales,  4408 
Correction,  11954 
Hearing  postponement,  etc.,  25796 
Qualified  covered  calls;  special  rules  and 

definitioas,  34616 
Qualified  long-term  care  insurance  contracts; 

consumer  protection,  35 
Qualified  plans  and  individual  retirement  plans; 

required  distributions;  correction,  14391 
Qualified  zone  academy  bonds;  cross-reference, 
707 
Hearing  cancellation,  28958 
Reorganizations;  nonqualified  preferred  stock; 
cross  reference,  453 
Hearing  cancellation,  24765 
Sales  of  obligations  between  interest  payment 
dates;  withholding  on  interest;  hearing 
cancellation,  3057 
S  corporation  subsidiaries.  19864 
Shareholder  interest  continuity  requirement  for 
corporate  reorganization;  cross-reference, 
4204 
Source  of  income  from  sales  of  inventory  partly 
from  sources  within  possession  of  United 
States,  etc.,  4205 
State  and  political  subdivision  obligatioas; 

cross-reference,  3296 
Tax  exempt  organizations;  travel  and  tour 

activities,  20156 
Trading  safe  harbors,  32164 
Income  taxes,  etc.: 
Elective  entity  classification;  treatment  of 

changes;  hearing  cancelled,  8890 
Parinerships  and  branches;  guidance  imder 
Subpart  F;  cross-reference,  14669 
Procedure  and  administration: 
Agreements  for  tax  liability  payment  in 

installments;  correction,  3186 
Interest  abatement.  1086 

Correction.  10798 
Unauthorized  collection  actions;  civil  cause  of 
action;  correction.  3186 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  286,  287, 
288,  1530,  2298,  2299,  2300,  2720,  2721, 
3184,  3185,  3946,  6264,  6265,  7851,  7852, 
7853,  7854,  8522,  8523,  9301 .  9302,  9303, 
9304,  9305,  9306,  9307,  9308,  9905,  9906, 
9907,  9908,  10675,  10%7.  11952,  12578, 
12579.  12580,  13099,  13100,  13101, 
13102.  13103,  13302.  13303.  13304, 
13455,  13456,  15000.  15001,  15002, 
15003,  15485,  15486,  15487,  15912, 
15913,  15914,  15915,  15916,  17256, 
17257.  18256,  18492,  18493,  18494, 
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18495,  18496.  18497,  18498,  18499, 
18969,  19576.  19577.  19578.  20001. 
20002.  234%,  23497.  23498.  24591. 
25268.  25269.  25566.  25567.  26678. 
26679.  26680.  26681,  27785,  27786, 
27787,  27788,  27789,  27790,  29778, 
29779,  29780,  29781,  30566,  31832, 
31833,  31834,  31835.  32286,  32912, 
32913,  33979,  33980,  33981,  33982. 
33983,  33984,  33985,  33986,  33987, 
33988,  34487,  34681,  34682,  34683, 
34684,  34%3 
Art  Advisory  Panel;  closed  meetings;  report 

availability,  11952 
Bisynchronous  communications  use  for  e-filing; 

discontinuance;  comment  request.  19579 
Committees;  establishment,  renewal,  termination, 
etc.: 
Art  Advisory  Panel,  7854 
Electronic  Tax  Administration  Advisory 

Committee,  12581 
Information  Reporting  Program  Advisory 
Committee.  23498 
Excise  taxes: 
Motor  fuel;  approved  distribution  terminals, 
6265 
Health  Insurance  Portability  and  Accountability 
Act  of  1996;  implementation: 
Individuals  losing  United  States  citizenship; 
quarterly  Ust,  6609 
Income  taxes: 
Low-income  housing  credit  forms;  electronic 
filing  pilot  program,  2722 
Inflation  adjustment  factor  and  reference  prices: 
Nonconventional  source  fuel  credit,  1 59 1 6 
Renewable  electricity  production  credit,  15917 
Meetings: 
Art  Advisory  Panel,  1 1953 
Income  tax  software  developers;  electronic 
filing  of  Form  1065  (U.S.  partnership 
return  of  income),  26681 
Information  Reporting  Program  Advisory 

Committee,  15917 
Tax  software  developers,  7855 
Organization,  functions,  and  authority  delegations: 
Commissioner,  authority  to  sign  name,  4345 
Taxpayer  advocate,  25567 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICES 

Meetings,  10048,  29020 

International  Development 
Cooperation  Agency 

See  Agency  for  International  Development 
See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

RULES 

Antidumping  and  countervailing  duty  proceedings: 
Administrative  protective  order  procedures — 
Alleged  violations  investigation;  sanctions 
imposition,  24391 
Uruguay  Round  Agreements  Act  (URAA): 
Antidumping  and  countervailing  duties;  five- 
year  "sunset"  review  procedures,  13516 
Watches  and  watch  movements: 
Allocation  of  duty  exemptions — 
Virgin  Islands,  Guam,  American  Samoa,  and 
Northern  Mariana  Islands,  5887 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2200, 
3702,  6721,  8432,  8433,  10001,1 1407, 


11653,  16962.  17983.  17984,  2%98, 
30184,  31409,  31410,  3141 1,  31962,  33037 
Submission  for  OMB  review;  comment  request, 
11208 
Antidumping: 
Acetylsalicylic  acid  from — 

Turkey,  23720,  34146 
Anhydrous  sodium  metasilicale  from  — 
,  France,  31719 

Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 

France  et  al.,  6512,  8908.  18877,  33320        , 

Japan,  26777 
Aramid  fiber  formed  of  poly  para-phenylene 
terephthalamide  fi'om — 

Netherlands,  11408 
Brake  rotors  from — 

China,  25821,  28355 
Brass  sheet  and  strip  from — 

Canada,  779,  6519,  23269,  33037 

Germany,  16963 

Netheriands,  25821 
Calcium  aluminate  flux  from — 

France,  6524,  10589,  16966 
Canned  pineapple  fruit  from — 

Thailand,  7392,  17357,  26778 
Carbon  steel  wire  rope  ftx)m — 

Mexico,  16967 
Cased  pencils  from — 

China,  779 
Chrome-plated  lug  nuts  firom — 

China,  31719 

Taiwan,  27707 
Circular  welded  non-alloy  steel  pipe  and  tube 
from — 

Mexico,  33041  ,, 

Circular  welded  non-alloy  steel  pipe  from — 

Korea,  2200,  14679,  19709,  20572,  31723 

Mexico,  12440,  18364 
Cold-rolled  and  corrosion-resistant  carbon  steel 
flat  products  from — 

Korea,  1821,  13170,  16971,  20572 
Cold-rolled  carbon  steel  flat  products  from — 

Korea,  781 

Netheriands,  13204,  16470,  20574 
Color  television  receivers  from — 

Taiwan,  805 
Corrosion-resistant  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate  from — 

Canada,  808,  12725,  13390,  27258 

Japan,  6525,  26144 
Cut-to-length  carbon  steel  plate  from — 

Belgium,  2959,  10589,  13621 

Brazil,  12744,  20570,  23271 

Canada,  29179 

China,  1821 

Finland.  2952,  5501 

Gennany,  4429 

Mexico,  13216 

Romania.  19709 

Sweden.  10190,  27260 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  or  above 
from — 

Korea.  1824,  11411 
Emulsion  styrene-butadiene  rubber  from — 

Brazil,  Korea,  and  Mexico,  20575 
Extruded  rubber  thread  from — 

Indonesia,  23267 

Malaysia,  12752,  32191 
Ferrosilicon  from — 

Brazil,  2362,  2661,  28355 
Ferrovanadium  and  nitrided  vanadium  from — 

Russian  Federation,  13031 
Forged  stainless  steel  flanges  from — 

India,  5501,  25824 
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Fresh  and  chill^  Atlantic  salmon  from — 

Norway,  188'! 
Fresh  Atlantic  salmon  from — 

Chile,  2664,  BI411 
Fresh  cut  flowers  from — 
Colombia,  53l34,  19709,  25447.  31724,  34634 
Mexico,  142iy  26778 
Freshwater  cravyfish  tail  meat  from — 

China,  2544SJ  [ 
Frozen  concentrated  orange  juice  from — 

Brazil.  2202,1^6145 
Furftiryl  alcohol  (from — 

South  Africa!  11209,30473 
Granular  polyteMafluoroethylene  resin  ftt)m — 

Italy,  25826 
Gray  portland  ooment  and  clinker  from — 

Mexico.  12764.  24528 
Gray  portland  (jqment  from — 

Mexico,  6525] 
Heavy  forged  ij^id  tools,  fmished  or  unfmished, 
with  or  without  handles,  from — 
China.  13216, 16758 
Honey  from —  ]  ' 
China.  2057$ , 
Hot-rolled  leadi  «nd  bismuth  carbon  steel 
products  from — 
United  Kingtlom,  18879 
Industrial  nitrot^llulose  from — 
France,  258^8 
Germany,  1  m64 
Korea,  16471! 

United  KingWam,  7756,  29700 
Industrial  phosphoric  acid  ftx)m — 

Belgium,  25830 
Magnesium.  p««e.  froin — 
Canada,  26l|47 
China,  30851 
Manganese  matil  from — 

China,  12440 
Mechanical  transfer  presses  from — 

Japan.  11211 
Mushrooms  (p^served)  from — 

Chile  etal.,  1^360 
Natural  bristle  j  paintbrushes  and  brush  heads 
from —    J  I 
China,  124491 
Oil  country  tu^lar  goods  from — 
Argentina.  13271 
Korea.  462^ 
Mexico,  144t2.  25449 
Pasta  from —  ; 
Italy.  4218,  10590.  14899.  18364 
Italy  and  Ti^ilcey,  31735 
Turkey.  4218 
Polyethylene  (e^phthalate  film,  sheet,  and  strip 
from—  j 
Korea,  3701  11214 
Polyvinyl  alconol  from — 
Japan,  23722,  32809 
Taiwan,  6526,  32810 
Porcelain-on-stfel  cookware  fix)m — 
China.  1434J  4430,  17366,  27261,  27262 
Mexico.  14^|3.  27264 
Preserved  mu^lkrooms  firom — 
Chile  etal.j  16971.  27264 
Pressure  sensitive  plastic  tape  from — 

Italy,  3335(^ 
Professional  dl^tric  cutting  tools  from — 

Japan,  296i^  6891.  8433.  30706 
Roller  chain,  fciher  than  bicycle,  from — 

Japan.  2S4M 
Sebacic  acid  nom — 

China.  17367 
Silicon  metal  from — 
Brazil.  6899,  14899 
China.  1 165te 
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Small  business  telephone  systems  and 
subassemblies  from — 
Taiwan.  18883 
Small  diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line  and  pressure  pipe 
fix)m — 
Brazil,  28357 
Germany,  13217,  20579 
Italy,  31735 
Solid  urea  from — 
Former  German  Democratic  Republic,  7121, 
7122,  16471 
Stainless  steel  bar  from — 

India,  3536,  13622,  16972,  19712 
Stainless  steel  butt-weld  pipe  fittings  from — 

Taiwan,  13031.30710 
Stainless  steel  pipe  from — 

Korea.  6153.  19897 
Stainless  steel  plate  from —  , 

Sweden.  1824,  8434,  10590  ^ 

Stainless  steel  plate  in  coils  from — 

Belgium  et  al.,  20580 
Stainless  steel  round  wire  from — 

Canadaetal.,  26150 
Stainless  steel  wire  rod  from — 
France,  1827,  3704 
Germany.  10847.  13032 
India.  5930 
Italy,  10831 
Japan,  10854,  14066 
Korea,  10825 
Spain,  10849 
Sweden,  10841 
I  Taiwan,  10836.  16972 

Stainless  steel  wire  rods  from — 

France.  30185 
Static  random  access  memory  semiconductors 
from — 
Korea,  8934 

Taiwan,  8909,  18883,  19898 
Steel  concrete  reinforcing  bars  from — 

Turkey,  29372 
Steel  wire  rod  from — 
Canada.  9182.  15829 
Germany.  8953 
Trinidad  and  Tobago,  9177 
Venezuela,  8946,  8948 
Steel  wire  rope  from — 
Korea,  17986,  20380 
Mexico,  206 
Sulfanilic  acid  from — 

China,  20585 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  etc.,  from — 
Japan,  2558,  13391.  17815.  20585 
Romania,  11217 
Tapered  roller  bearings  and  parts  from — 

China,  6531 
Tapered  roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components  from — 
Japan,  17815 
Titanium  sponge  from — 

Russian  Federation  et  al.,  6721,  18885 
Uranium  from — 
Kazakhstan  and  Kyrgyzstan,  16973 
Russian  Federation,  24772 
Viscose  rayon  staple  fiber  from — 

Finland,  14680,  32820 
Welded  carbon  steel  pipe  and  tube  from — 
India,  6531 
Thailand,  16974 
Turkey,  6155,  31962,  35190 
Welded  carbon  steel  pipes  and  tubes  from — 

India,  32825 
Welded  non-alloy  steel  pipe  from — 
Korea.  32833 


International 

Welded  stainless  steel  pipe  from — 
Korea,  16979 

Taiwan,  1437.  13032.  15831.  16982.  34147 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  1820,  3702. 
5929.  10002.  11868.  13837,  17985.  19286, 
20378,  26143,  29370.  31717,  35188 
Butter  cookies  in  tins  from — 

Denmaric.  10822 
Five-year  (sunset)  reviews;  conduct  policies, 

18871 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
Germany  et  al..  24156 
Antidumping  and  countervailing  duty  orders: 
Five-year  (sunset)  reviews;  conduct  policies, 
26777 
Cheese  quota;  foreign  government  subsidies: 

Quarteriy  update.  16248 
Committees;  establishment,  renewal,  termination, 
etc.: 
U.S.- Haiti  Business  Development  Council, 

24162,  29975 
U.S.-Korea  Committee  on  Business 

Cooperation.  18367 
U.S.-South  African  Business  Development 
Committee.  23420,  33052 
Countervailing  duties: 
Cut-to-length  carbon  steel  from — 

Belgium,  17990 
Extruded  rubber  thread  fixMn — 

Indonesia,  23267,  31737 
Fresh  Atlantic  salmon  from — 

Chile,  31437 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 
France,  3539 
United  Kingdom,  18367 
Industrial  phosphoric  acid  from — 

Israel.  1441.  13626,  20612,  24529 
Live  swine  from — 

Canada.  2204.  23723 
Magnesium,  pure  and  alloy,  from — 

Canada.  23728 
Pasta  from — 
Italy,  17372 
Refrigeration  compressors  from — 

Singapore.  17379.32849 
Stainless  steel  plate  in  coils  from — 

Belgiumetal..  23272.  31201 
Stainless  steel  wire  rod  from — 

Italy,  809 
Steel  products  from — 

France,  1827 
Steel  wire  rope  from — 

Thailand,  14423 
Textile  mill  products  from — 

Argentina.  7125.  23730 
Viscose  rayon  staple  fiber  from — 

Sweden,  6534.  33053 
Welded  carbon  steel  pipe  and  tube  and  welded 
carbon  steel  line  pipe  from — 
Turitey.  18885 
Export  trade  certificates  of  review.  2212.  4220. 
5780.  6913,  8609,  10003,  12784.  17380, 
23421,  25201.  25833,  30474,  31738.  33911. 
35567 
Export  Trading  Company  Affairs  Office;  Export 
Yellow  Pages;  collaboration  opportunity, 
8610 
Foreign  air  carriers;  exemption  from  customs 
duties  and  taxes;  reciprocity  findings: 
Indonesia.  32856 
Grants  and  cooperative  agreements;  availability, 
etc.: 
American  business  centers  in  Russia,  1441. 
2965 
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International  buyer  program;  domestic  trade 

shows  support  (2000  FV).  34362 
Market  development  cooperator  program.  1 1416 
Special  American  business  internship  training 
program,  3540.  15383 
Meetings: 
Environmentat  Technologies  Trade  Advisory 

Committee.  19715 
Exporters'  Textile  Advisory  Committee,  10190 
President's  Export  Council.  25460.  29700 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Corrosion-resistant  carbon  steel  flat  products 
fix)m — 
Canada,  20380.  33351 
Cut-to-length  plate  from — 

Mexico.  34849 
Gray  portland  cement  and  clinker  from — 

Mexico.  24163 
High  fructose  com  syrup  from — 

United  Slates.  13033 
Hydrogen  peroxide  from — 
United  Sutes,  19715 
Overseas  trade  missions: 

1998  trade  missions  (June.  September,  and 

October);  application  opportunity,  16472 
Business  development  mission  to  Eastern 

Caribbean.  14423 
Secretarial  business  development  missions  to — 
China.  10860 

Northern  Ireland  and  Ireland.  13393 
Secretarial  commercial  development  mission 
to — 
Africa.  32856 
Telecommunications  and  environmental 

technologies  trade  missions  to  Spain  and 
Portugal.  13636 
Under  Secretary's  high-technology  trade  mission 
to  Southeast  Asia.  3363 1 
Scope  rulings;  list,  6722,  29700 
Showcase  exhibit  of  exported  U.S.  products  and 

services  at  ITA  headquarters,  1 1421 
Transition  orders;  schedule  and  grouping  of  five- 
year  reviews,  26779,  29372 
U.S.  and  Foreign  Commercial  Service;  joint 
projects  with  commercial  centers  in  Brazil, 
Indonesia,  and  China,  14424 
Watches  and  watch  movemeiits;  allocation  of 
duty-exemptions: 
Virgin  Islands,  13033 
Applications,  hearings,  determinations,  etc.: 
Case  Western  Reserve  University  et  al.,  16984 
Centers  fbr  Disease  Control  and  Prevention, 

8163 
Centers  for  Disease  Control  and  Prevention  et 

al.,  19899 
City  College  of  New  Yorit,  4219 
City  University  of  New  Yoric,  808 
Cornell  University,  808 
Georgia  Instimte  of  Technology  et  al.,  5503 
Montana  State  University  et  al..  12451 
National  Instimte  of  Standards  and  Technology 

etal.,  317.36 
National  Institutes  of  Health,  4219 
North  Carolina  State  University,  1 1655,  33051 
Ohio  State  University  et  al.,  19714 
Pennsylvania  Sute  University  et  al..  4219 
Princeton  University,  8957 
Princeton  University  et  al.,  809 
Purdue  University  et  al.,  5504 
Stanford  University,  33052 
Stanford  University  et  al.,  27562 
Texas  A&M  University  et  al.,  25015 
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University  of — 

California,  20612,  33052 

California  et  al.,  1 1869,  31737 

Illinois.  4220 

Minnesota.  33052 

Minnesota  et  al..  19715 

Nebraska-Lincoln,  19714 

Nebraska-Lincoln  et  al.,  S363 

Texas  at  Austin,  27563 

Texas  at  Austin  et  al.,  8164,  15831 

Vermont,  9198,  19899 

Wisconsin-Madison,  26152 

Wisconsin-Madison  et  al.,  27563 
Worcester  Polytechnic  Institute  et  al.,  4220 

International  Trade  Commission 

RULES 

Freedom  of  Information  and  Privacy  Acts; 

implementation,  29346 
Practice  and  procedure: 

Import  investigations;  antidumping  and 
countervailing  duties,  30599 

PROPOSED  RULES 

Practice  and  procedure: 
Import  investigations;  antidumping  and 

countervailing  duties;  five-year  reviews, 
3505 

NOTICES 

Administrative  protective  orders;  breaches. 

investigation  summary,  25064 
Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 

7178,  16826 
Import  investigations: 
Acesulfame  potassium  and  blends  and  products 

containing  same,  26208 
Ammonium  nitrate;  comparative  analysis  of 

factors  affecting  global  trade,  25069 
Andean  Trade  Preference  Act;  effect  on  U.S. 

economy  and  on  Andean  drug  crop 

eradication;  annual  report  (1997),  26624 
APEC  sectoral  trade  liberalization;  advice, 

15861 
Broad-based  consumption  tax;  implications  for 

U.S.  trade  and  competitiveness,  2413 
Broom  com  brooms;  efforts  of  workers  and 

firms  in  industry  to  make  positive 

adjustment  to  import  competition,  30254 
Butter  cookies  in  tins  from — 

Denmark,  7828,  15214 
Carribean  Basin  Economic  Recovery  Act; 

impact  on  U.S.  industries  and  consumers; 

annual  report,  26624 
CD-ROM  controllers  and  products  containing 

same.  9576.  26625.  26626 
Coated  optical  waveguide  fibers  and  products 

containing  same.  26626 
Customs  mies  of  origin;  international 

harmonization,  10408 
Dense  wavelength  division  multiplexing  systems 

and  components,  15887 
Electrolytic  manganese  dioxide  from — 

Greece  and  Japan,  30254 
Emulsion  styrene-buladiene  mbber  from — 

Brazil  etal.,  17443,29250 
EPROM,  EEPROM,  flash  memory,  and  flash 

microcontroller  semiconductor  devices  and 

products  containing  same,  25867,  28522, 

31230 
European  Union's  association  agreements  with 

selected  Central  and  Eastern  European 

partners;  effects  on  U.S.  trade,  32030 
Extruded  rubber  thread  from — 
Indonesia,  17444,  29250 
Malaysia,  25069 


Ferrosilicon  from — 

Brazil  et  al.,  27747 
Fluid-filled  omamental  lamps,  1 5888 
Fresh  Atlantic  Salmon  from — 

Chile,  5%5.  33092 
Hardware  logic  emulation  systems  and 
components,  12113,  18442,  25070 
Harmonized  Tariff  Schedule — 

Simplification,  1041 1 
Information  technology  agreemeiu:  advice 

concerning  expansion,  6956 
Ion  trap  mass  spectrometers  and  components, 

19946 
Lens- fitted  film  packages,  14474,  32031 
Magnesium  from — 

Ukraine.  30513 
Organic  photoconductor  drums  and  products 

containing  same,  30513 
Preserved  mushrooms  from — 

Chileetal..  2693,  10411 
Recombinantly  produced  hepatitis  B  vaccines 

and  products  containing  same,  25869 
Remodulating  channel  selectors  and  systems 

containing  same,  19273 
Removable  electronic  cards  and  electronic  card 
reader  devices  and  products  containing 
same  and  components,  17445,  30256 
Rotatable  photograph  and  card  display  units  and 

components,  3765 
Salinomycin  biomass  and  preparations 

containing  same,  9577 
SDRAMs,  DRAMs,  ASICs,  RAM-and-logic 
chips,  microprocessors,  microcontrollers, 
processes  for  manufacturing  same,  and 
products  containing  same,  18035 
Stainless  steel  plate  from — 

Belgium  etal.,  17445.  29251 
Stainless  steel  round  wire  from — 

Canada  et  al.,  16827,  33393 
Stainless  steel  sheet  and  strip  fixim — 

France  et  al.,  33092 
Stainless  steel  wire  rod  from — 

Germany  etal.,  13872 
Static  random  access  memory  semiconductors 
from — 
Korea  etal.,  18443 
Steel  wire  rod  from — 
Canada  etal.,  14475 
Steel  wire  rope  from — 
Thailand,  2414,  5816 
Telephonic  digital  added  main  line  systems, 
components,  and  products  containing  same, 
11907 
Textiles  and  apparel;  annual  statistical  report, 

30258 
Titamium  sponge  from — 

Japan  etal.,  13873 
Tomatoes  and  peppers;  monitoring  of  U.S. 

imports,  30258 
U.S.-Africa  trade  flows  and  effects  of  Uraguay 
Round  Agreements  and  U.S.  trade  and 
development  policy,  13429 
U.S.  unilateral  economic  sanctions:  overview 

and  analysis,  15215 
Wheat  gluten,  14476 
Meetings;  Sunshine  Act,  573,  6770,  10245,  12824, 
14729,  25233,  29024,  33093,  34927 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Actuarial  Examinations  Advisory  Committee, 
29690 
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Meetings: 
Actuarial  Examlitatioas  Advisory  Committee, 
12503.  \m4.  29690 

Judicial  Confek*ence  of  the  United 
States 

NOTICES 

Bankniptcy  Refor4  Act  of  1994: 
Automatic  thre^-fyear  adjustments;  dollar  amount 
increase,  711 79 
Meetings: 
Judicial  Confer  ;^ce  Advisory  Committee  on — 
Appellate  Pr^edure  Rules,  58 1 7 
Bankruptcy  i^edure  Rules.  2263,  5816 
Civil  Procedate  Rules.  5816 
Criminal  Procedure  Rules.  5817 
Evidence  Rules.  5817 
Practice  and  ftxxredurc  Rules.  17446 

Justice  Depaii^ent 

See  Antitrust  Div^on 

See  Drug  Enforccttent  Administration 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Namralization  Service 

See  justice  Programs  Office 

See  Juvenile  Justit:e  and  Delinquency  Prevention 

Office 
See  National  Insti^te  of  Corrections 
See  National  Instittte  of  Justice 
See  Parole  Comnntsion 
See  Prisons  Bureau 
See  Victims  of  Ciiine  Office 

RULES  II 

Acquisition  reguUtons: 
Federal  Acquisition  Reform  Act,  Federal 

Acquisitiofi  Streamlining  Act.  and  National 
Performance  Review  recommendations; 
implementation.  16118 
Correction.  26738 
Executive  Office  for  Immigration  Review: 
Aliens  who  are  nationals  of  Guatemala,  El 

Salvador,  and  former  Soviet  bloc  countries; 
deportatioa  suspension  and  removal 
cancellatiqii;  motion  to  open,  31890 
Correction.  3^117 
Immigration  A^^ls  Board;  en  banc  decision 
procedurei.t3l889 
Federal  law  enfoitement  officers;  authorization  to 
request  issuance  of  search  warrants: 
Postal  Service,  Inspector  General  Office.  11119 
Freedom  of  Information  Act;  implementation, 
29591 
Correction,  34965 
National  Environtiental  Policy  Act: 
implementation: 
Prisons  Bureau;  categorical  exclusions,  U 120 
Organization,  fiinttions,  and  authority  delegations: 
Assistant  Attorii^y  General;  transfer  of  offenders 
to  or  froml  foreign  countries,  20533 
Privacy  Act;  impletnentation,  29591 

Correction,  34SW5 
Voting  Rights  Act;  implementation: 

Administrative  guidelines;  voting  changes; 
preclearancc  procedures,  24108 

PROPOSED  RU)UES 

Acquisition  reguli^ons: 
Federal  Acquisjl^on  Reform  Act,  Federal 

Acquisition  Streamlining  Act^  and  National 
Performance  Review  recommendations; 
implementajtion,  1399 
Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at  curb  ramps,  hazardous 
vehicul^il  areas,  and  reflecting  pools, 
29924 


Communicatioas  Assistance  for  Law  Enforcement 
Act;  implementation: 
Significant  upgrade  or  major  modification; 
definition,  23231 
National  Instant  Criminal  Background  Check 
System;  policies  and  procedures; 
esublishment,  30430 
Privacy  Act;  implementationV 30429 
Semi-annual  agenda,  22164 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 3429, 

16274,  19949.  23795,  33695 
Submission  for  OMB  review;  comment  request, 
2263,  2264,  2415.  3002,  4472.  4473. 
13430,  I343I,  14%1,  15430,  16275. 
19947.  1994«.  30020.  31809.  31810.  328% 
Americans  with  Disabilities  Act 
State  accessibility  codes — 
Florida.  31523 
Maine.  259 
Committees;  establishment,  renewal,  termination, 
etc.: 
Methamphetamine  Interagency  Task  Force. 
1978 
Executive  Office  for  Immigration  Review: 
Aliens  who  are  nationals  of  Guatemala.  El 

Salvador,  and  former  Soviet  bloc  countries; 
deportation  suspension  and  removal 
cancellation;  motion  to  reopen,  3154 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  oriented  policing  services 
(COPS>— 
School-based  partnerships.  19748 
Universal  hiring  program.  24192 
COPS  making  officer  redeployment  effective. 

14476 
Immigration  related  employment  discrimination 

public  education  programs.  19514 
Small  community  program.  1721 1 
Meetings: 
International  Competition  Policy  Advisory 

Committee.  8472 
President's  Advisory  Board  on  Race.  1875. 

4286.  5817.  12114,  25071.  26824.  30514 
Violence  Against  Women  National  Advisory 
Council.  26825 
Megan's  Law  and  Jacob  Wetteriing  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act;  implementation 
guidelines.  33696 
Memorandums  of  understanding: 
Immigration-Related  Unfair  Employment 

Practices,  Special  Counsel;  agreement  with 
Equal  Employment  Oppormnity 
Commission,  5518 
Organization,  fimctions,  and  authority  delegations: 
Executive  Office  of  Immigration  Review — 
Office  of  Clerk;  new  location,  16572 
Pollution  control;  consent  judgments: 
A.  Steien  &  Sons,  Inc.,  3765 
A-1  Battery,  Inc.,  13071 
Abbott  Laboratories  et  al.,  3921 
Aberdeen,  MS,  el  al.,  17889 
Accuvenmre  et  al.,  28522 
Ace  Tank  Co.  et  al.,  17212. 
Acme  Steel  Co.,  14729 
Agway,  Inc.,  et  al.,  8472 
Alcas  Cutlery  Corp.  et  al.,  5%7 
American  Cyanamid  Co.,  Inc.,  et  al.,  2694 
American  Honda  Motor  Co.,  Inc.,  33394 
American  Insulated  Wire  Corp.,  31524 
American  Recovery  Co.  et  al.,  4473,  26627 
Ameritech  Corp.  et  al.,  4474 
AMOCO  Oil  Co.,  20649 
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Andover  Water  District,  4474 

Armco  Inc.,  3002 

Armstrong  Rubber  Co.  et  al.,  29751 

ASARCO,  Inc.,  8473 

Asarco  Inc.  et  al.,  34927 

Atkemix  Thirty-Seven,  Inc.,  33708 

Atlantic  Pipeline  Co.  et  al.,  3765 

Beaunit  Corp.  et  al.,  3003 

Bell  Petroleum  et  al.,  13072 

Bethlehem  Structural  Products  Corp.,  2265 

Block  Island  Power  Co.,  Inc..  8473 

Borden  Chemicals  &  Plastics  Operating  L.P.  et 

al..  18935 
California  Transportation  Department,  1 124 
CeUo-Foil  Prods..  Inc..  et  al..  1 1308 
Certain  Teed  Corp.  et  al..  20650 
Champioa  Enterprises.  Inc..  16572 
Chester  (PA)  Residents  Concerned  for  Quality 

Living  et  al..  3921 
Chevron  USA.  Inc..  et  al..  29751.  33395 
Gark  Fork  Pend  Oreille  Coalition  et  al..  26627 
near  Lake.  lA,  33709 
Commercial  Metals,  Co..  et  al..  34928 
Conner.  Jr..  John  L..  el  al..  4287 
Consolidation  Coal  Co.  et  al..  14729 
Cowles  Media  Co.  et  al..  8474.  14730 
Crown  Butte  Mines,  Inc.,  et  al.,  35608 
Curtiss-Wright  Corp.  et  al.,  2694 
Davis,  William,  et  al..  12503.  17212.  28522. 

33395 
Decker  Manufacturing  Corp..  29752 
Dow  Chemical  Co.  et  al..  17889 
Ekolek.  Inc..  et  al..  12504 
Environmental  Conservation  &  Chemical  Co  et 

al..  1 1693 
Enviropur  West  Corp..  2265 
Erie  Coatings  &  Chemicals.  Inc..  et  al..  34928 
FAG  Bearings  Corp..  8474 
Ferex  Corp..  17889 
Findett  Corp.  et  al..  1 1309 
Florida  Water  Services  Corp..  17890 
Foxley  Cattle  Co.  et  al.,  26628 
Frame,  Lewis,  et  al..  34928 
Fresno,  CA,  11309 
General  I>ie$el,  Inc.,  34929 
Gerbaz,  Dennis,  et  al.,  24193 
H.  Brown  Co.  et  al.,  10653 
Hanlin  Group.  Inc..  et  al..  14477 
Hastings,  NE.  et  al..  29752 
HBSA  Industries,  Inc.,  et  al.,  3003 
Hillsborough  County,  FL,  et  al.,  8475 
Hudson  Foods,  Inc.,  29753 
Illinois  Tool  Works.  Inc.,  et  al.,  29753 
Imlay  City  et  al.,  8475 
J&L  Specialty  Steel,  Inc.,  18444 
J.E.M..  a  Partnership.  33395 
Jacksonville.  FL,  et  al.,  29753 
Keystone  Sanitation  Co.,  Inc.,  et  al.,  35280 
Kramer,  Helen,  et  al.,  29754 
Kux  Manufacturing  et  al.,  31524 
Kysor  Industrial  Corp.  et  al.,  29755 
Lancaster  Battery  Co.  et  al.,  17890 
Lockheed  Martin  Corp.  et  al.,  172 1 3 
Madison  Metropolitan  Sewerage  District.  18935 
Marathon  Oil  Co.,  2694 
McCune,  Ray,  et  al.,  18936 
McLouth  Steel  Products  Corp.,  8475 
Metech  International,  Inc.,  10040 
Monsanto  Co.  et  al.,  23473,  31525 
Moses  Lake,  WA,  13072 
Nassau  Metals  Corp.,  17891 
National  Steel  Corp.,  31525 
New  York,  NY,  etal.,  31525 
NL  Industries  et  al.,  14478 
North  Landing  Line  Construction  Co.  et  al., 

14478 
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North  Vcraon,  IN.  8476 

Northwest  Development  Co.,  19749 

PO  Corp.,  26825 

Pottstown,  PA,  11309 

Prochnow.  Marvin  E.,  et  al.,  17213 

R.C.  Dick  Geothermal  Corp.  et  al.,  7180 

Rail  Services.  Inc.,  15431 

Reynolds  Metals  Co.  et  al.,  13073 

Rockford,  IL.  5967,  9261 

Ryder's  Cove  Board  Yard,  15431 

San  Francisco,  CA,  et  al.,  3766 

Sclleck,  Inc.,  et  al.,  333% 

Sewerage  and  Water  Board  of  New  Orleans 
et  al.,  26825 

Shane,  Harold,  et  al.,  9262 

Southington,  CT,  et  al.,  14730.  23473 

St  Julian  Corp.  et  al.,  11693 

Stone  Container  Corp..  14731 

Sunbeam  Outdoor  Products,  20650 

Texaco  Pipeline,  Inc.,  et  al.,  26628 

Texaco  Refming  &  Marketing,  Inc.,  17891 

TMG  Enterprises,  Inc.,  et  al.,  1 1 24 

Total  Petroleum.  Inc..  23474 

Trinity  Industries,  Inc.,  et  al.,  16573 

Union  Oil  Co.,  19750 

University  of  Notre  Dame  Du  Lac,  4474 

USX  Corp..  1 1 1 

W.R.  Grace  &  Co..  27586 

Western  Processing  Co.  et  al..  31526 

Westinghouse  Electric  Corp..  1 125 

Young.  Jane  A.,  et  al..  17891 

Young  Refming  Co..  3921 
Privacy  Act: 

Systems  of  records.  2695.  3346.  3349.  8659. 
20651.  30514 
Senior  Execubve  Service: 

Performance  Review  Boards;  membership, 
34929 
Superfund  program: 

Prospective  purchaser  agreements — 
Hayden  Ranch,  CO,  14731 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  3922, 

13271,  18936.  18937,  25080,  26208, 

26629.  27592.  27593.  30020 
Submission  for  OMB  review;  comment  request, 

1875,  10044,  12827,  14732,  17892,  18227, 

20427.  32031 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Criminal  justice  problems  facing  local 

communities;  innovative  solutions;  concept 

papers.  24572 
Federal  Justice  statistics  program;  continuation, 

3923 
National  criminal  history  improvement  program, 

29025 
Program  plan,  3155 
Public  housing;  building  safer  communities 

through  locally  initiated  research 

partnerships.  2416 
Sex  offenders;  national  sex  offender  registry 

assistance  program,  14964 
State  criminal  alien  assistance  program,  5405 
Victim  sensitive  family  group  conferencing  in 

school  settings,  1 5888 
Victims  of  Crime  Act;  evaluation  of  State 

compensation  and  assistance  programs, 

2416 
Watch  Your  Car  (national  voluntary  motor 

vehicle  theft  prevention  program),  7485 
Meetings: 
Future  of  DNA  Evidence  National  Commission, 

9578 
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Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1 8937 
Grants  and  cooperative  agreements;  availability, 
etc.:  ' 

Combating  underage  drinking  program,  30021 
Comprehensive  program  plan  (1998  F\),  6338 
Comprehensive  program  plan;  discretionary 
program  announcements  and  application  kit 
(1998  FY),  33126 
Drug-free  communities  support  program,  16360 
Juvenile  accountability  incentive  block  grants 

program,  30021 
Juvenile  mentoring  program,  3(X)22 
Missing  and  exploited  children's  program,  8538. 
30022 
Meetings: 
Coordinating  Council,  3350 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Labor-Management  Standards  Office 
See  Labor  Statistics  Bureau 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 

RULES 

Federal  employee  protection  ("whistleblower") 
statutes;  discrimination  complaints  handling 
procedures,  6614 

PROPOSED  RULES 

Semi-aimual  agenda,  22218 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 12, 

7183,20214,35610 
Submission  for  OMB  review;  comment  request, 
1508,  2695,  4287,  4672,  10413,  1 1695, 
13689,  14%9,  15439,  16573,  18228, 
20653,  27593.  28000.  29033,  30776, 
31231,  32247.  32897,  34493,  34664.  35610 
Burma;  forced  labor  practices;  hearings.  2266 
Child  labor  in  foreign  countries,  reduction; 

hearings.  1 1 25 
Committees;  establishment,  renewal,  termination, 
etc.: 
Business  Research  Advisory  Council,  7183 
Labor  Research  Advisory  Council,  14969 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Polish  university  post-graduate  masters-level  IR- 
HRM  degree  program,  9263 
Meetings: 
Business  Research  Advisory  Council,  14970 
North  American  Agreement  on  Labor 

Cooperation  National  Advisory  Committee, 
1509,8210,  18229 
President's  Committee  on  International  Labor 

Organization,  25234 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  5819,  10044,  16278, 
24194 
Meetings;  Sunshine  Act,  1979 


North  American  Agreement  on  Labor  Cooperation: 
Mexico — 
Workers  at  export  processing  (maquiladora) 
plant;  freedom  of  association  issues; 
submission  9702  hearing,  2266,  5820 
Workers  at  ITAPSA  export  processing  plant 
in  Ciudad  de  los  Reyes;  freedom  of 
association  issues,  etc.;  Submission  No. 
9703  hearing,  5820,  8690 
Organization,  functions,  and  authority  delegations: 

Chief  Financial  Officer,  18229 
Privacy  Act: 
Systems  of  records,  2417.  25234 

Labor-Management  Standards  Office 

RULES 

Organization,  fiinctions,  and  authority  delegations: 
Labor-management  programs  and  labor- 
management  standards — 
Conduct  standards  for  Federal  sector  labor 
organizations;  technical  amendments, 
33778 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  8480, 
9266.9310.32250 

Meetings: 
Labor  Research  Advisory  Council,  2347S 

Land  Management  Bureau 

RULES 

Forest  management: 
Sustained-yield  forest  units;  Oregon  and 

California  Railroad  and  reconveyed  Coos 
Bay  Wagon  Road  grant  lands,  OR; 
administration,  13130 
Land  resource  management: 

National  forest  exchanges,  23680 
Range  management: 
Wild  horse  and  burro  adoptions;  power  of 
attorney  use  disallowed,  1 8338 
Recreation  programs: 
Paria  Canyon-Vermilion  Cliffs  Wilderness,  AZ 
and  UT;  visitor  rules,  6075 

PROPOSED  RULES 

Land  resource  management: 
Withdrawals — 
Alaska;  National  Petroleum  Reserve;  obsolete 
regulations  removal;  withdrawn,  353 1 
Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas  resources;  protection 

against  drainage  by  operations  on  nearby 
lands  that  would  result  in  lower  royalties 
from  Federal  leases,  1936.  9171 
Range  management: 
Grazing  administration — 
Alaska;  livestock,  13608 
State  grants: 
Alaska;  withdrawn,  14874 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1871. 

3343,  6201,  9857.  10649.  17013.  24188. 

25229.  26206.  26820.  32893.  33385, 

34472,34918 
Submission  for  OMB  review;  comment  request. 

2409.  1 368 1 .  1 7208.  25230.  3 1 227 
Alaska  Native  claims  selection: 
Afognak  Native  Corp..  32240 
Chugach  Alaska  Corp.,  34473 
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Doyon.  Lid..  25519.  35606 


Iqfijouaq  Co., 


1977 


Klawock-Heciij>a  Corp.,  23794 
Tanacross  Inc.,  4277 
Tihteet'  Aii,  Inc..  23472 
Classification  of  j$iblic  lands: 
California.  100^6 
Idaho,  12500  1 1 
Closure  of  publiq  |ands: 
Arizona,  695 1  j  1 3067,  33947 
California.  10i|2997.  4467,  8209,  13067 
Colorado,  34li 
Idaho,  107,  251 
Montana,  9860 
Nevada,  9858,^^59,  20212,  26207.  30773. 

32240      I  i 
New  Mexico.  ^^\,  19936.  34661 
Oregon.  255l9,|28407,  28408,  34919 
Coal  leases,  expiration  licenses,  etc.: 
Colorado.  901  Ji  9012.  14728,  17440.  32241 
Montana.  901^.!  13067.  18932 
Utah.  13068.  18209 
Wyoming.  15211,  19936.  27745 
Committees;  estaUishment.  renewal,  termination, 
etc.: 
Arizona,  Montppa,  and  New  Mexico  Resource 

Advisory  Councils.  32893 
Gila  Box  Ripatlan  National  Conservation  Area 

Advisory  jCommittee.  27101 
Resource  Advisbry  Councils.  13870 
Resource  advi$ory  councils — 

Front  Range,; 32025 
San  Pedro  Riparian  National  Conservation  Area 

Advisory  Committee,  25230 
Dinosaur  tracks  discovery;  Bighorn  Basin 

Resource  AfQa,  WY;  management  needs  and 
issues.  1306^1 
Disclaimer  of  interest  applications: 

Nevada.  1121  | 
Environmental  c^ikcem;  designation  of  critical 
areas: 
Folsom  Resoufdc  Area.  CA;  correction.  24189 
Environmental  statements;  availability,  etc.: 
Ashley  and  Uinia  National  Forests.  UT;  oil  and 

gas  leasinjgi  2409 
Beaty  Butte  Allotment,  OR.  30773 
Cedar  City  Dii^ict,  UT,  391 1,  6952 
Gila  Box  Riparian  National  Conservation  Area. 

AZ;  management  plan.  7177 
Glenwood  Springs  Resource  Area.  CO;  oil  and 

gas  development,  33385 
Golden  Sunligh^  Mines.  Inc..  MT;  mine  life 

extension,  etc..  20419 
Golden  Valley  Electric  Association  Northern 

Intcrtie  Ptqjcct.  AK.  573,  32894 
Grand  StaircasfcvEscalante  National  Monument, 

UT;  management  plan  regarding  areas  of 

critical  environmental  concern  and  wild 

and  scenic  rivers,  7820 
Hualapai  Mountains,  AZ;  land  exchange.  23794 
Imperial  Project  gold  mining  processing 

operation.  CA.  10651 
Interior  Columibia  Basin  ecosystem  management 

project,  dR  et  al..  3533.  13619 
Judith- Valley-Phillips  Resource  Areas,  MT. 

25520 
Leach  facility  expansion  project.  AZ.  34919 
Mesa  County,  CO;  Plateau  Creek  pipeline 

replacement  project,  10237 
Mosquito  Creek  Lake  project,  OH,  18438 
National  Petroleum  Reserve-Alaska;  integrated 

activity  p^|i,  4277 
Newcastle  Res^irce  Area,  WY,  24568 
Northeast  Natiptial  Petroleum  Reserve-Alaska; 

integrated  Activity  plan;  public  subsistence- 
related  helving,  17887 


Northeast  Oregon  assembled  land  exchange, 

25231 
Otinghouse  Mine  Project,  NV,  8658 
Paradise-Denio  and  Sonoma-Gerlach 

management  framework  plans,  NV; 

meetings,  847 1 
Pelican  Lake/Ouray  National  Wildlife  Refuge. 

Diamond  Mountain  Resource  Area,  UT, 

12819,  13458 
Phoenix  Resource  Area,  AZ,  32241 
Plateau  Creek  Pipeline  Replacement  Project, 

CO,  30773,  32242 
Powder  River  Federal  Coal  Production  Region, 

WY;  coal  lease  applications,  7476 
Rangeland  health  standards  and  grazing 

management  guidelines — 
California  et  al.,  27102.  30249 
Shirley  Mountain  Planning  Review  Area. 

Carbon  County,  WY,  2258,  28515 
Squirrel  River,  AK;  national  wild  and  scenic 

river  designation,  10037 
Sublette  County,  WY;  Jonah  Field  II  namral 

gas  project,  10237 
TransColorado  Gas  Transmission  Co.  pipeline 

project,  CO  and  NM,  3584,  5400,  6767. 

20420,  32025 
Trenton  Canyon  Mine  Project,  NV.  7477 
Whtskeytown  National  Recreation  Area,  CA; 

land  management  strategies,  3000 
White  Canyon  Area,  AZ,  20421 
Wolford  Mountain  Rescrvior,  CO,  33386 
Yamell  Mining  Project,  Yavapai  County,  AZ, 

34193 
Environmental  statements;  notice  of  intent: 
Bairick  Goldstrike  Mines,  Inc.,  Betze  Project. 

NV.  3344 
Big  Dry  Resource  Area.  MT.  30016 
Bisti/De-Na-Zin  Wilderness  Area.  NM;  oil  and 

gas  development.  391 1 
Butte  District,  Headwaters  Resoiirce  Area; 

North  Belts  Travel  Plan/Magpie- 
Confederate  Vegetation  Restoration  Project, 

9575 
California  Desert  Conservation  Area,  CA — 

El  Centro  Resource  Area,  CDD,  16272 
Campbell  County  et  al.,  WY;  Antelope  Coal 

Co.  lease  application.  33386 
Campbell  County.  WY;  coalbed  methane 

development  projects.  4467 
Carbon  County  et  al.,  UT;  national  gas 

development.  5569 
Caribou  County,  ID;  Dry  Valley  Phosphate 

Mine  expansion,  20422 
Great  Divide  Resource  Area  et  al.,  WY; 

helicopter  and  motor  vehicle  use  in  wild 

horse  management  operations,  3345 
Judith- Valley-Phillips  Resource  Area.  MT. 

19272 
Lockhart  Basin.  UT;  resource  use  and 

protection;  comment  request.  2998 
Molycorp  Mountain  Pass  Mine.  CA:  30-year 

expansion  and  waste  management  plan. 

4468 
South  Coast  Resource  Area.  CA.  13681 
Tonopah  Resource  Area.  NV,  6952 
Fire  management  and  suppression  activities: 

Oregon  and  Washington.  5569 
Imperial  Sand  Dunes  Recreation  Area.  CA; 

planning  initiation.  29746 
Jack  Morrow  Hills  Area.  WY;  coordinated  activity 

plan.  5963 
Management  framework  plans,  etc.: 
Alaska,  28408 
California,  5814,  32242 
Nevada,  107,  16820,  23297 
Meetings: 
Bravo- 20  Bombing  Range,  NV;  withdrawal, 

32242 


Land 

California  Desert  District  Advisory  Council, 

4277,  24823 
El  Centro  Field  Office,  CA;  wilderness 

management;  planning  initiation.  26621 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee.  19937 
Helicopter  and  motorized  vehicle  use  while 

gathering  wild  horses  and  burros,  19744 
Iditarod  Advisory  Council,  15428 
National  Historic  Oregon  Trail  Interpretive 

Center  Advisory  Board.  5570,  9251,  29246 
Public  land  and  resource  management, 
improvement  by  science  use,  241 1 
Resource  advisory  councils — 
Alaska.  6954,  15428 
Arizona,  7822,  17209,  31228 
Butte  District,  2999,  18209,  33388 
Central  California,  26821 
Colorado,  7823,  34920 
Dakotas  District,  20423 
Eastera  Washington,  3912,  14472,  32029, 

34473 
John  Day-Snake,  2690.  18933 
Lewistown  District.  1 122,  20423 
Lower  Snake  River  District,  2690.  6201,    . 

17209 
Miles  City  District.  2998.  16569 
Mojave-Southem  Great  Basin.  3585.  12500 
New  Mexico.  2410.  3585.  16272.  32243 
Northeast  California.  2998.  20423 
Northeastern  Great  Basin,  251,  6767,  16569 
Northwest  California.  7822.  24189 
Northwest  Colorado,  3585,  20424,  34920 
Sierra  Front/Northwest  Great  Basin,  10937 
Southeast  Oregon,  14957,  28408 
Southwest.  5571.  20424.  30249 
Upper  Columbia-Salmon  Clearwater  Districts. 

2690.  26822 
Upper  Snake  River  Districts.  5964 
Utah.  1872.  1 1907.  30249.  33388 
Science  Advisory  Board.  19272 
Wild  Horse  and  Burro  Advisory  Board.  3761, 
15857.33388 
Minerals  management: 
Beaver  County,  OK;  Federal  spacing  unit  for 

fractional  section,  4664 
Conveyance  of  federally  owned  mineral 

interests — 
.    Arizoaa.  35278 
Motor  vehicle  use  restrictions: 
California,  15429 
Idaho,  12500.  30774 
National  Wild  and  Scenic  River  System: 
Land  use  restrictions — 
Trinity,  North  Fork  Trinity,  and  Klamath 
Rivers,  CA,  6201 
Oil  and  gas  leases: 
Montana.  252.  34921 
New  Mexico.  108.  1 1306.  12501 
North  Dakota.  15212 
Oklahoma.  34921 

Utah.  7823.  14473.  19273.  25520.  30774 
Wyoming.  1122,  7478,  10651,  14958,  17441, 
18933,  28409,  30774,  33694 
Opening  of  public  lands: 
California,  13682,  31518 
Idaho,  11306,  13070,20424 
Nevada.  30017 
Wyoming.  15213 
Organization,  functions,  and  authority  delegations: 
Nevada  State  Office,  NV;  move  location  and 
date,  10037,  10938 
Public  land  orders:         ^ 
Alaska.  7177.  7478.  7823.  28516.  3051 1 
Arizona,  7824,  1 1307,  32894 
California.  2259.  6579.  30250 
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Colorado.  17014,  27316 

Idaho.  109.  17014 

Montana.  33091,34921 

Oregon.  109.  2260,  10938.  13069.  19744, 

19745.  24189,  25231,  29426,  30774 
Utah,  1495.30017 
Washington.  2261.  8472.  29424 
Wyoming.  7178,  7824,  9012,  10651.  28516. 

29246.  29427,  33389 
Realty  actions;  sales,  leases,  etc.; 
Alaska.  10938,  32243,  33390 
Arizona,  6768,  14729.  16821.  ^0425.  24190, 

29746,  34474 
California,  2999,  11307.  20643.  25520,  33694 
Colorado,  26822,  34921 
Florida,  16570  '- 

Idaho.  2411.19937 
Nevada.  109,  1122.  3586.  7479,  10037,  10406, 

12820,  14131.  16821.  18933.  18934. 

26822.  28409,  3051 1,  33947.  35278 
New  Mexico.  4470,  27586.  29247,  34661 
Oregon.  2690.  3762,  9013.  9014,  14473 
Utah.  6579.  6954,  15858,  24190 
Wyoming,  18439.  20643.  26207,  29247 
Recreation  management  restrictions,  etc.: 
Arizona;  recreational  mineral  collection; 

supplementary  rules,  108 
.    Black  Rock  Desert,  NV;  issuance  of  special 

recreation  permit  in  attempt  to  break  land 

speed  record,  24190 
BLM-administcred  lands.  UT;  certified  noxious 

weed-free  hay,  straw,  or  mulch  use,  6579 
Crossroads  and  Empire  Landing  Campgrounds, 

Colorado  River,  CA;  overnight  camping 

and  day  use;  supplementary  rules.  27316 
EI  Centro  Resource  Area.  CA;  Table  Mountain 

Area  of  Environmental  Concern;  target 

shooting  prohibition.  2999 
Imperial  Sand  Dunes.  CA;  parking/camping 

restrictions;  supplementary  rule.  2261 
Indian  Creek  Canyon  Corridor,  San  Juan 

Resource  Area.  UT.  1 10 
Indian  Kitchen  archaeological  site.  AZ; 

discharge  of  firearms,  etc.,  prohibited; 

supplementary  rules.  13070 
Lake  Havasu,  AZ  and  CA;  boat-access  shoreline 

campsites;  fees  and  supplementary  rules. 

27995 
Lakeview  District,  Klamath  Falls  Resource 

Area.  OR;  prohibited  acts,  32243,  32244 
Loon  Lake  Recreation  Area.  OR;  camping 

limits;  suplementary  rules.  9858 
Prineville  District.  OR;  shooting  restrictions, 

2691 
Salem  District.  OR;  National  Wild  and  Scenic 

Rivers;  prohibited  acts.  29747 
Salem  District,  OR;  prohibited  acts; 

supplementary  rules.  29748 
South  Yuba  River,  Hoyt's  Crossing,  CA; 

supplementary  rules.  19508 
Resource  management  plans,  etc.: 
Arizona  Strip  Resource  Area,  AZ,  10238 
Book  Cliffs  Resource  Area,  UT,  3586 
California  Desert  Conservation  Area.  CA,  16822 
Carlsbad  Resource  Area  et  al..  NM; 

conformance  and  National  Environmental 

Policy  Act  adequacy  determination  reports, 

9251 
Dixie  Resource  Area,  UT.  7824 
Farmington  District,  NM.  33391 
Farmington  Resource  Area,  NM.  18209,  23472 
Glenwood  Springs  Resource  Area,  CO,  13068 
Grand  Junction  Resource  Area,  CO,  34922 
Judith-Valley-Phillips  and  West  HiLinc 

Resource  Areas.  MT,  25521 
Kingman  Resource  Area,  AZ,  10038 
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Las  Vegas  Resource  Area,  NV.  28410 
Roswell  Resource  Area  et  al..  NM.  1 123 
Salem,  Eugene,  Roseburg.  Medford.  and  Coos 

Bay  Districts  and  Klamath  Falls  Resource 

Area.  OR;  evaluation,  2691 
Socorro  Resource  Area,  NM.  10039 
Two  Rivers  Resource  Area,  OR.  16570 
Whitetail/Pipestone  Management  Area.  MT, 

7480 
Sodium  leases,  exploration  licenses,  etc.: 

Wyoming,  19938 
Survey  plat  filings: 
Arizona,  13424,  34922 
CaHfomia,  252,  10939.  13426,  24191.  26250 
Colorado,  4664,  15859,  28410,  34923 
Idaho.  3000,  3586.  13683,  17441,  19938. 

20426.24191.28411,30511 
Illinois,  3346,  26823 
Louisiana,  28516 
Maine,  17442 
Michigan,  19509 
Minnesota,  26823 
Missouri.  9860,  19509 
Montana,  2692.  13683,  IS2I3,  18210.  18934. 

25232,31807 
Nevada.  2692,  19509 
New  Mexico,  5571,  10652.  27997 
Oregon,  3587,  23795.  26823 
Washington.  3587.  23795,  26823 
Wyoming.  Ill,  5964.  17442,  27997,  33694 
Withdrawal  and  reservation  of  lands: 
Arizona,  3000,  9014,  13686,  29749.  29750 
California.  1496,  19745,  29427 
Colorado,  8659,  9014,  20426,  32895 
Idaho,  17209.  24192 
Nevada.  1821 1.  27998,  30250 
New  Mexico,  31519 

Oregon,  5965,  16823,  26824,  29427.  34924 
South  Dakota,  13687 
Wyoming.  29428 

Legal  Services  Corporation 

RULES 

Assisted  suicide,  euthanasia,  and  mercy  killing; 

restriction;  correction,  9310 
Case  information  disclosure,  3325 1 
Cost  standards  and  procedures;  correction,  1532 
Legal  assistance  eligibility: 
Maximum  income  levels,  11376 

PROPOSED  RULES 

Case  informatioa  disclosure,  8387 
Financial  assistance: 
Suspension  procedures;  post-award  grant 

disputes,  30446 
Termination  and  debarment  procedures; 

recompetition;  and  refunding  denial.  30440 
Freedom  of  Information  Act;  implementation, 
11393 

NOTICES 

Grants  and  contracts;  competitive  grant  funds, 

19960 
Meetings;  Sunshine  Act,  2701,  4490.  4491.  14140. 

14141,  29756 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 
RULES 

Procedures  and  services: 
Library  name,  seal,  or  logo;  policy  on 
authorized  use,  8853 


Management  and  Budget  Office 

RULES 

Freedom  of  Information  Act;  implementation, 
20513 

PROPOSED  RULES 

Prompt  Payment  Act;  implementation: 
Prompt  payment  procedures;  revision  and 
replacement  of  Circular  A-,  2^.  33000 
Semi-annual  agenda,  22812 

NOTICES 

2000  Census  address  list  information,  procedures 

for  reconciling  and  appealing,  14978 
Audits  of  States,  local  governments,  and  non-profit 

organizations  (Circular  A- 133).  31814 
Budget  rescissions  and  deferrals,  7004,  10076 
Cumulative  reports,  13289,  20673,  27772, 
34669 
Circulars,  etc.: 
A-76.  1 1462 
A-94,  3932 
A-97.  2288 
A-119,  8546 
A-133.  31814 
Commercial  activities  performance  (Circular  A- 
76);  Federal  pay  raise  assumptions  and 
inflation  factors  update  (Transmittal 
Memorandum  No.  18),  11462 
Cost-effectiveness  analysis  of  Federal  programs; 

discount  rates  (Circular  A-94).  3932 
Cost  principles  for  educational  institutions 

(Circular  A-2 1),  29786 
Cost  principles  for  non-profit  organizatioDS 

(Circular  A- 122).  29794 
Eligible  small  disadvantaged  businesses;  price 

evaluation  adjustments  determinations.  35714 
Federal  financial  accounting  standards: 
Audit  legal  letter  guidance;  technical  release 

availability,  19761 
Pension  payments  in  excess  of  pension  expense; 
interpretation,  5822 
Rules  and  regulations  permitting  Federal  agencies 
to  provide  specialized  or  technical  services 
to  State  and  local  government  units  (Circular 
A-97),  2288 
Voluntary  consensus  standards,  development  and 
use,  and  conformity  assessment  activities; 
Federal  participation  (Circular  A- 1 19),  8546 

Maritime  Administration 

RULES 

Practice  and  procedure: 

Federal  regulatory  reform,  9157 
Regulated  transactions  involving  documented 
vessels  and  other  maritime  interests; 
elimination  of  mortgagee  and  trustee 
restrictions,  6880 
U.S.-flag  commercial  vessels: 
Carriage  of  bulk  and  packaged  preference 

cargoes;  fair  and  reasonable  guideline  rates 
determination;  procedures  and 
methodology,  3819  . 

PROPOSED  RULES 

Vessel  financing  assistance: 
Obligation  guarantees;  Title  XI  program;  putting 
customers  first,  7744 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3784 
Meetings: 
Voluntary  Intermodal  Sealift  Agreement  Joint 
Planning  Advisory  Group,  4687,  13720, 
25266 
Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co.,  Inc.,  18487 
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Medicare  Payv  ent  Advisory 
Commissilap 

NOTICES 

Computer  programtqing  support  services; 

contractor  solicitation,  16S8S 
Meetings.  14478.  301781 

Merit  Systems  t^otection  Board 

RULES 

Practice  and  proce«  lijre: 
Exclusion  from  ^toceedings  because  of 

misconduct;  Judges'  exercise  of  authority, 
35499 

NOTICES 

Agency  infonnatioO  collection  activities: 
Proposed  collection;  comment  request,  13701 
Submission  for  OMB  review;  comment  request, 
30517 

Meetings;  Sunshine  Act,  34195 

Mexico  and  United  States, 

International  Boundary  and 
Water  Coshmission 

Set  International  Blaundary  and  Water 

Commission,  (Jbited  States  and  Mexico 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
CFR  subparts  revision;  sections  assigned  new 
section  nunibers,  29478 
Correction,  34S96 
Drilling  and  completion  operations;  blowout 

preventer  te^ng  requirements,  29604 
Oil  and  gas  production  measurement,  surface 
commingling,  and  security,  26362 
Correction,  27677,  28453 
Royalty-suspension  terms  for  lease  sales  using 
bidding  system  in  deep  water,  2626 
Royalty  management: 
Federal  and  Indibh  leases;  gas  valuation 

regulations;  Costs  and  related  amendments; 
Iransportatioe  allowances;  correction,  3618 
Gas  royalties  reporting  and  payment  standards 
and  gas  analysis  reports,  26362 
Correction,  27677,  28453,  33853 
Royalty  relief  for  producing  leases  and  certain 
existing  leasts  in  deep  water,  2605 
Application  re(|uirements,  etc.;  workshop, 

17330     1 
Correction,  24747 

PROPOSED  RULi:S 

Administrative  appeals  process 

Workshop,  11634    . 
Federal  regulatory  ircview;  request  for  comments, 

32166  I 

Outer  Continental  ^If;  oil,  gas,  and  sulphur 
operations: 
Postlease  operations  safety;  update  and 
clarificatioii,  17335.  25187 
Correction,  11385 
Royalty  management: 
Electronic  submission  of  royalty  and  production 

reports,  17133 
Federal  Oil  and  yas  Royalty  Simplification  and 

Fairness  Adt(  workshops,  185 
Oil  valuation;  Ftderal  leases  and  Federal  royalty 
oil  sale,  6113,  14057 
Meetings,  6881 
Oil  value  for  ro^ralty  due  on  Indian  leases; 
establishment,  7089,  17349 
Meetings,  11394 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  252, 
3587,  3912,  6202,  6954,  16571,  18439 
Submission  for  OMB  review;  comment  request. 
253,  254,  5401,  15859.  16273,  27998. 
27999,  30775.  34474 
Environmental  statements;  availability,  etc.: 
Alaskan  Beaufort  Sea  OCS— 

Lease  sales.  13268 
Central  Gulf  of  Mexico  OCS — 
Oil  and  gas  operations.  25232 
Gulf  of  Mexico  OCS— 
Lease  sales.  29248 

Oil  and  gas  operations.  6203.  9015.  24568 
Pacific  OSC— 
Pipeline  installation  activities.  12112 
Environmental  statements;  notice  of  intent 
Alaskan  Beaufort  Sea  OCS— 
Oil  and  gas  operations.  9015 
Meetings: 
Minerals  Management  Advisory  Board.  14958. 

19938.  19939.  25233 
Outer  Continental  Shelf  Deep  Water  Royalty 
Relief  Act;  new  leases  provision;  mid-term 
assessment;  workshop.  31520 
Postlease  operations  safety;  consultation  with 

industry.  10039 
Wyoming;  Federal  royalty-in-kind  (RIK)  pilot 
program  for  crude  oil.  5815 
Memorandums  of  understanding: 
Coast  Guard;  offshore  facilities  responsibilities. 
256 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Civil  monetary  penalties  paid  September  1  - 
December  31.  1997;  list.  5401.  7506 
Outer  Continental  Shelf  operations: 
Alaskan  Beaufort  Sea — 

Oil  and  gas  lease  sales.  12112 
California;  crude  oil  produced  offshore;  marine 

transportation,  4471 
Central  Gulf  of  Mexico- 
Lease  sales,  7481.  29023 
Leasing  systems,  7480 
Gulf  of  Mexico  OCS— 
Nonproducing  leases  royalty  relief; 
discretionary  authority,  20644 
Oil  and  gas  lease  sales — 
Bid  adequacy  procedures  modifications, 
14473 
Pacific  region,  12112 
Western  Gulf  of  Mexico  OCS— 
Lease  sales,  20645 
Reporting  and  recordkeeping  requirements.  32895 
Royalty  management: 
Phosphate  production  on  western  public  lands; 
royalty  computation,  14131 

Mine  Safety  and  Healtli 
Administration 

RULES 

Civil  penalties;  assessment  criteria  and  procedures, 
20032 
Correction,  26719 
Coal  mine  safety  and  health: 
Roof  and  rock  bolts  and  accessories;  safety 
standards,  20026 
Correction,  28485 
Underground  coal  mines — 
Diesel-powered  equipment;  usage  approval, 
exhaust  gas  monitoring,  and  safety 
requirements;  correction,  1 2647 
Metal,  and  nonmetal  mine  safety  and  health: 
Roof  and  rock  bolts  and  accessories;  safety 
standards,  20026 
Correction,  28485 


Minority 

PROPOSED  RULES 

Coal  and  metal  and  nonmetal  mine  safety  and 
health: 
Occupational  noise  exposure 
Miners  and  miners'  representatives;  right  to 
observe  required  operator  monitoring, 
etc.,  26756 
Coal  mine  safety  and  health: 
Occupational  noise  exposure — 
Health  standards,  28496 
Miners  and  miners'  representatives;  right  to 
observe  required  operator  monitoring, 
etc.,  290,  17781 
Report  availability,  2642 
Underground  coal  mines — 
Diesel  particulate  matter  exposure  of  miners, 

17492 
Roof-bolting  machines  use;  safety  standards. 

7089 
Self-rescue  devices;  use  and  location 
requirements,  6886,  19873 
Metal,  and  nonmetal  mine  safety  and  health: 
Occupational  noise  exposure — 
Health  standards,  28496 
Miners  and  miners'  representatives;  right  to 
observe  required  operator  monitoring, 
etc.,  290,  17781 
Report  availability,  2642 
Underground  metal  and  nonmetal  mines — 
Roof-bolting  machines  use;  safety  standards, 
7089 

NO'nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10046, 
15897,  20659,  20660.  25525,  27595, 
28003,  34484,  34486 
Federal  Mine  Safety  and  Health  Act 
Mine  shift  atmospheric  conditions;  respirable 

dust  sample;  finding,  8739 
Significant  and  substantial;  statutory  phrase 
intetpreution,  6012,  869Z  20217 
Mine  Safety  and  Health  Act 
Mine  shift  atmospheric  conditions;  respirable 
dust  sample:  finding;  correction  and 
republication,  5664 
Respirable  coal  mine  dust;  standard 

noncompliance  determinations,  5687.  8739 
Safety  standard  petitions: 
Day  Mining.  Inc..  et  al.,  1 1696 
Energy  West  Mining  Co.  el  al.,  18232 
H.D.F.,  Inc.,  etal.,  5971 
Jim  Walter  Resources,  inc..  et  al..  2698 
Lodestar  Energy.  Inc..  et  al..  29034 

Mine  Safety  and  Healtli  Federal 
Review  Commission 

See  Federal  Mine  Safely  and  Healdi  Review 
Commission 

Minority  Business  Development 
Agency 

NO'nCES 

Agency  information  collection  activities: 
Pro|X>sed  collection;  comment  request,  13636, 
13637,  34849 
Business  development  center  program  applications: 

Florida  etal.,  14900,  19716 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Minority  business  roundtable  development,  7127 
Minority  business  development  centers;  cost-share 
requirement  for  financial  award  recipients; 
decrease.  32857 
Native  American  business  development  center 
program  applications: 
Minnesota  et  al..  14903 


Mississippi 


Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act.  9870 

National  Aeronautics  and  Space 
Administrati(}n 

RULES 

Acquisition  regulations: 
Alternative  dispute  resolution,  14041 
Construction  contracts,  dismantling, 

demolishing,  or  removing  improvements; 

equitable  adjustments,  17339 
Contract  administration;  miscellaneous 

amendments,  36S2 
Contract  administration  and  audit  services, 

15320 
Contract  fmancing,  14039 
Contracting  by  negotiation,  99S3 

Correction.  1,1480 
Contractor  performance,  278S9 
Miscellaneous  amendments,  32763 
Perfonnance-based  contracting  and  other 

miscellaneous  revisions,  1 2997 
Service  and  end  item  contracts;  award  fee 

evaluations  coverage,  1 3 1 33 
Small/disadvantaged  business,  3S719 
Submission  of  vouchers  for  payment.  I S320 
Technical  performance  iiKentive  guidance. 

28285 
Cooperative  agreements  with  commercial  firms; 
grant  and  cooperative  agreement  handbook; 
miscellaneous  amendments,  1 2992 
Federal  Acquisition  Regulation  (FAR): 

Audits  of  States,  local  governments,  and  non- 
profit organizations  (OMB  Circular  A- 1 33), 

9054 
Caribbean  Basin  country  end  products.  9059 
Certificates  of  competency,  9053 
Contract  administration  and  audit  cognizance 

changes,  9061 
Contractor  overhead  rates;  fmal  settlement; 

correction,  1533 
Contractor  personnel  compensation;  allowability 

limitation,  9066 
Cost  accounting  standards — 
Applicability,  administrative  changes,  9060 
Coverage  applicability,  9053 
Cost-plus-incentive-fee  and  cost-plus-award-fee 

contracts;  fee  limits,  34073 
Federal  compliance  with  right-to-know  laws  and 

pollution  prevention  requirements,  905 1 
General  Accounting  Office  bid  protests; 

conformation;  correction,  1532 
Individuals  with  disabilities;  employment  and 

advancement,  34073 
Introduction.  9048,  34058 
Liquidated  damages.  34064 
Modular  contracting,  9068 
No-cost  value  engineering  change  proposals, 

34078 
Novation  and  related  agreements;  correction, 

1533 
Preaward  survey  of  prospective  contractor, 

quality  assurance;  correction,  648 
^    Primary  contractor  identification;  data  universal 

numbering  system  use,  9049 
Procurement  integrity  clauses  review,  9052 
Simplified  acquisition  procedures 

reorganization;  electronic  commerce  use; 

correction,  1532 
Small  business  competitiveness  demonstration 

program.  9056 
Small  entity  compliance  guide,  9069,  34080, 

35726 


Software  copyrights,  34077 

Special  disabled  and  Viemam  Era  veterans. 

9057 
Specifications  availability.  34062 
Standard  industrial  classification  code  and  size 

standard  appeals,  9055 
Subcontract  consent,  34059 
Sudan;  purchases  restrictions,  34076 
Technical  amendments,  9069,  34079 
Trade  agreements  thresholds,  34075 
Transfer  of  assets  following  business 

consolidation,  9067 
Travel  reimbursement.  34078 

PROPOSED  RULES 

Acquisition  regulations: 

Construction  contract  partnering.  23414 
Federal  Acquisition  Regulation  (FAR): 
Civil  defense  costs,  13771 
Contractor  purchasing  system  review  exclusions, 

649 
Electronic  data  interchange  transactions; 

shipment  evidence,  4074 
Mandatory  Government  source  inspection, 

13770 
Offeror  or  contractor  representation 

requirements;  reduction  or  removal,  25382 
Part  45  rewrite;  meeting,  5714 
Progress  payments,  1 1074 
Semi-annual  agenda.  22902 
Semi-annual  agenda,  22774 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1833, 
9017.  18233,  20433.  28523.  30781.  30782. 
35614 
Submission  for  OMB  review;  comment  request, 
9017,  16585,  20614,  33735 
Environmental  statements;  availability,  etc.: 

Stardust  mission,  25236,  27346 
Environmental  statements;  notice  of  intent: 

Mars  Surveyor  program,  16586 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  473, 
1093,  1094.  2218.  6728,  8442,  9212, 
11424,  13640.  15834,  29187.  29976, 
29977,  31448,  31449,  31450.  31451, 
31758,  31759.  31964,  32192.  33055 
Submission  for  OMB  review;  comment 
request.  472,  3722,  3884,  5547,  6161. 
12453,  12454,  12455,  13842.  14680, 
19476.  24532,  27061,  31452 
Inventions,  Government-owned;  availability  for 
licensing,  4491,  4492,  7842,  13286,  14141, 
17461,20662 
Meetings: 
Advisory  Council,  10416,  30259,  31811 
Advisory  Council  task  forces,  23302,  28523 
Aeronautics  and  Space  Transportation 

Technology  Advisory  Committee,  4492, 
7486,  7487,  8222,  12510,  13286.  14971, 
17462,  29757 
Aerospace  Safety  Advisory  Panel,  3004 
Earth  System  Science  and  Applications 

Advisory  Committee,  10416,  12510 
International  Space  Station  Advisory 

Committee,  10245,  10416,  11312 
Life  and  Microgravity  Sciences  and 

Applications  Advisory  Committee,  893, 
2267,  3590,  1 191 1,  15897,  17462,  18234, 
19757,  28524 
Minority  Business  Resource  Advisory 

Committee,  2267,  28524 
Procurement  policies  and  practices;  open  forum, 
5406.  9018 


Space  Science  Advisory  Committee,  3004, 
4493,  12510,  25097,  29757,J0259 

Technology  and  Commercializaoon  Advisory 
Committee,  9870,  19758 
Patent  licenses;  non-exclusive,  exclusive,  or  - 
partially  exclusive: 

Aqua  Man,  Inc.,  18234 

Automated  Aiudysis  Corp.,  262 

AVE,  Inc..  28524 

Bioluminate,  12511 

Boundary  Layer  Research,  Inc.,  34936 

Dataforce  Development  Corp.,  263 

Dimension  4  Technologies,  1251 1 

FlowGenix  Corp.,  13286 

Fusion  Lighting  Corp..  17463 

GP:50  New  York  LTD.  34936 

IDEA,  LLC,  35614 

Omni  Technologies,  Inc.,  24573 

Pregnancy  Institute,  31811 

RLJ  Consultants,  12511 

SGL  Carbon  Composites,  Inc.,  4493 

Techman  Medical  Consortium,  1 25 1 1 

TekQuest,  Inc.,  9870 

Vacuum  Arc  Technologies,  Inc.,  263 
Privacy  Act: 

Systems  of  records,  4290 

National  Agricultural  Statistics  . 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3080, 
5497,  5498,  8162,  8900,  13165,  15379, 
23716 

National  Archives  and  Records 
Administration 

RULES 

Records  management' 
Federal  records  disposition — 
Electronic  records;  General  Records  Schedule 
20  declared  null  and  void  (Public  Citizen 
vs.  Cariin),  19369 

PROPOSED  RULES 

Semi-annual  agenda,  22778 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8502, 

17035,  18234,  18235,  28525,  29036 
Submission  for  OMB  review;  comment  request, 
6782,  28525,  33962,  33%3,  35291 
Agency  records  schedules;  availability,  3590, 

10246,  30782 
Committees;  establishment,  renewal,  termination, 
etc.: 
Information  Security  Policy  Advisory  Council, 
34936 
Electronic  records  disposition: 
General  Records  Schedule  20  declared  null  and 
void  (Public  Citizen  vs.  Cariin);  NARA 
Bulletin  98-02  use  advised,  19368 
Electronic  Records  Work  Group;  materials  for 

review  and  comment;  availablity,  1 3436 
Meetings: 
Electronic  Records  Work  Group.  2268,  14141. 

25098 
NARA  space  planning  initiative;  objectives  and 
planning  process,  28526,  29758,  31811, 
35292 
National  Industrial  Security  Program  Policy 

Advisory  Committee,  8694 
Preservation  Advisory  Committee,  33419 
Records  of  Congress  Advisory  Committee, 
16587 


UMI 
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NARA  space  planning  initiative;  records  access 
enhancement,  space  quality  improvement, 
space  quantity  increase,  and  space  costs 
reduction,  15898 

Nixon  Presidential  historical  materials;  opening  of 
materials,  65|2 

Senior  Executivej  Service: 
Perfonnance  ReNiew  Board;  membership,  9018 

National  Biptelisan  Commission  on 
Future  of  Medicare 


NOTICES 

Meetings,  17899, 


r7105,  28415.  34937 


National  Capkal  Planning 
Commis^on 

NOTICES 

Environmental  statements;  notice  of  intent: 
Prince  Georgeis  County,  MD;  mixed-use 
waterfront  destination  resort;  meeting, 
17899,  19b|58 
Memorandums  of  Understanding: 
Prince  Georges  County,  MD;  Peterson 
Companies  L.C.;  PonAmerica 
developmeDt,  7184 

National  Coi^ission  on  Libraries 
and  Infoitmation  Science 

NOTICES         1 1 

Agency  infoimatidn  collection  activities: 

Proposed  collet^on;  comment  request,  16281 
Meetings;  Sunshi|)^  Act,  1 1455,  29459 

National  Cortihiission  on  the  Cost  of 
Higher  Education 

NOTICES 

Meetings,  1127 

National  Coii|^nunications  System 

NOTICES 

Federal  telecoraniiinications  standards: 
Recommendations;  approval  for  publication — 
High  frequency  radio  automatic  link 
establishment  addressing  and 
registration,  17463 
Meetings: 
Telecommunications  Service  Priority  System 
Oversight  jCommittee,  5972 

National  Coi^cil  on  Disability 

NOTICES         ]  I 

Committees;  establishment,  renewal,  termination, 
etc.: 
International  W^tch  and  Technology  Watch 
Advisory  Committees,  28416 
Meetings;  Sunshine  Act,  23809,  34937 

National  Cre^t  Union  Administration 

RULES 

Credit  unions: 
Credit  union  sqrVice  organizations;  update  and 

clarificatiqit,  10743 
Federal  credit  ijilions  acting  as  trustees  and 
custodians!  ^f  pension  and  retirement  plans, 
14025       h 
Investment  andi  leposit  activities — 
Broker-dealer  and  safekeeping  provisions 
revised  and  mortgage  derivative  product 
high  risk  test  references  removed,  24103 
Investment  secarities  and  end-user  derivatives; 
interpretive  I  ruling  and  policy  statement, 
24097 
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Mergers  of  federally-insured  credit  unions  and 
voluntary  termination  or  conversion  of 
insured  status — 
Voluntary  termination  or  conversion  of 
insured  status;  disclosure  forms 
amended,  10518 
Mergers  or  conversions  of  federally-insured 
credit  union — 
Plain  English  disclosure  statements,  10515 
Organization  and  operations — 
Membership  field  overlaps  and  community 
chartering  policy;  interpretive  ruling  and 
policy  statement,  4372 
Freedom  of  Information  Acu  implementation. 

14336 
Organization  and  operations: 
Board  meetings;  scheduling  and  subject  matter, 
5859 
Privacy  Act;  implementation,  14336 

PROPOSED  RULES 

Credit  unions: 
Mergers  or  conversions  of  federally-insured 
credit  unions — 
Plain  English  disclosure  statement.  5898 
Voluntary  termination  or  conversion  of 
insured  status;  disclosure  forms 
amended,  5898 
-Semi-aimual  agenda,  23022 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2421, 

5820,  19276.  19961 
Submission  for  OMB  review;  comment  request, 
8694,  9018,  9019,  10416.  10417.  15231. 
27334.  29459.  30784 
Credit  unions: 
Community  development  revolving  loan 
program;  1 998  application  period.  2422 
Meetings;  Sunshine  Act.  3174.  3773.  9019.  9579. 
10653.  11312.  13074.  16282,  18235,  26827, 
29037,33735,35292.35615 

National  Drug  Control  Policy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Drug-free  communities  support  program,  16360 
High  intensity  drug  trafficking  areas  designations; 

list,  17417 
Meetings: 
Drug  Control  Research,  Data,  and  Evaluation 
Committee,  6934 

National  Education  Goals  Panel 

NOTICES 

Meetings,  7185  ' 

National  Foundation  on  the  Arts  and 
the  Humanities 

RULES 

Nondiscrimination  on  basis  of  age,  6874 
PROPOSED  RULES 

Semi-annual  agenda: 
Institute  of  Museum  and  Library  Services, 

22786 
National  Endowment  for  the  Arts,  22788 
National  Endowment  for  the  Humanities,  22792 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12844 
Submission  for  OMB  review;  comment  request, 
9579 


National  Highway 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Folk  arts  coordinators  national  meeting; 

technical  and  administrative  support  18938 
Literary  Journal  Instimte,  13286 
Literature  fellowships;  administrative  assistance, 

15231 
Museum  Service  Office  programs.  6230 
Native  American;  library  services.  33963 
Pacific  Territories  and  Freely  Associated  States; 

library  services.  14734 
Universal  design  exemplars  program,  5972 
Meetings: 

Arts  and  Artifacts  Indemnity  Panel  Advisory 

Committee.  16587 
Alts  National  Council.  7842.  17463,  27756 
Combined  Arts  Advisory  Panel,  15898,  29252, 

30260.  3181 1,  31812,  33095,  33096, 

34195,  34937 
Fellowships  Advisory  Panel,  18938,  18939 
Humanities  National  Council,  1128,  10946, 

27105 
Humanities  Panel,  3926.  10947.  16587.  20663. 

31232 
International  Exhibitions  Federal  Advisoiy 

Committee.  23809 
Leadership  Initiatives  Advisory  Panel.  15898. 

17217.  18939 
President's  Committee  on  Arts  and  Humanities. 

18940 
Meetings;  Sunshine  Act,  1876,  28416 

National  Gambling  Impact  Study 
Commission 

NOTICES 

Meetings,  263,  10048.  24830 

National  Highway  Traffic  Safety 
Administration 

RULES  " 

Alternative  fuel  vehicles;  manufacturing 

incentives;  reconsideration  petition  denied. 
15322 
Anthropomorphic  test  devices: 
Occupant  crash  protection — 
Hybrid  III  test  dummy;  modifications.  5746 
Fuel  economy  standards: 

Light  trucks;  2000  model  year.  16699 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Medium  and  heavy  vehicles  stability  and 
control  during  braking;  antilock  braking 
system  malfiuction  indicator  lamps. 
7724 
Golf  carts  and  other  small  light-weight  vehicles; 
classification  as  low-speed  vehicles.  33194 
Hydraulic  brake  systems — 
Antilock  brake  system  in  medium  and  heavy 
vehicles;  stability  and  control.  1 2660 
Lamps,  reflective  devices,  and  associated 
equipment — 
White  reflex  reflectors  on  truck  tractors  and 
trailers;  mounting  requirements.  8143 
Metric  conversion — 
Tire  standards,  28912 
Weights  and  measures  systems,  28922 
Occupant  crash  protection — 
Air  bag  warning  labels;  petitions  denied. 

34330 
Head  impact  protection;  correction,  27 
Head  impact  protection  reconsideration; 

petitions  denied.  19839 
Safety  belt  systems  designed  to  transpon 
prisoners  in  rear  seats  of  law 
enforcement  vehicles,  3662 
Seat  belt  assembly  anchorages,  32140 


<1 
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Rear  impact  guards;  rear  impact  protection; 

petition  denied.  3654 
School  bus  pedestrian  safety  devices; 

conspicuity  requirements  for  stop  signal 
arms.  29139 
Side  impact  protection — 
Side  impact  test  dummy  specifications; 

lumbar  spine  inserts-spacers  and  ribcage 
damper  pistons,  16136 
Pilot  Records  Improvement  Act  of  1996; 
implementation: 
National  Driver  Register  information; 

procedures  for  pilots  to  request  and  air 
carriers  to  receive.  149  ^ 

Rulemaking  procedures: 
Motor  vehicle  safety  standards;  interoatioaal 
harmonization  activities,  26S08 
Speed  limit  enforcement  certification: 
National  maximum  speed  limit  compliance 
program;  CFR  part  removed,  381 1 

PROPOSED  RULES 

Consumer  information: 
Uniform  tire  quality  grading  standards,  2791 1. 

30695 
Utility  vehicle  label,  17974 
Fuel  economy  standards: 
Passenger  automobiles;  low  volume 
manufacturer  exemptions,  5774 
Importers  registration  and  importation  of 

noocoofoiming  motor  vehicles;  fee  schedule, 
30700 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  list,  24519 
Meetings: 
Motor  vehicle  safety  standards;  international 
legulatory  harmonization,  32179 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Automatic  drain  valves  and  air  dryers; 
withdrawn,  14674 
Child  restraint  systems — 
Seat  belt  assemblies;  colorfastness 

requirements  removed;  petitions  denied, 
10355 
Structural  integrity  requirement;  petition 
denied,  19467 
Gas  caps  closure;  petition  denied,  6144 
Lamps,  reflective  devices,  and  associated 
equipment — 
Light  emitting  diodes  and  miniature  halogen 
bulbs.  34350 
Occupant  crash  protection — 
Hybrid  111  test  dummy;  6-year  old  child 
dummy  design  and  performance 
specifications.  35170 
Test  dummies  containment;  standard 
requirement  thatilummy  remain  in 
vehicle  during  crash  test;  withdrawn. 
16215 
Reflecting  surfaces;-  petitions  denied.  46 
Retreaded/regrooved  tires  for  new  trailers, 

20564 
Transmission  shift  lever  sequence  requirements 
for  vehicles  without  conventional 
mechanical  transmission  shift  levers,  30449 
Vehicle  certification — 
Multipurpose  passenger  vehicles  and  light 
duty  trucks;  certification  labels  contents 
requirements,  34623 
State-issued  driver's  license  and  comparable 
identification  documents,  33220 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6597, 
8517,  9042,  9897,  12147,  12858,  16854, 
18488,  23336,  29468 


Existing  regulations  effectiveness;  evaluation 
program  plan;  comment  request,  25543 
Fuel  economy  program,  automotive;  annual  report 

to  Congress,  16617 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Crash  outcome  data  evaluation  systems 

development,  6598 
School  buses,  illegal  passing  reduction; 
programs  demonstration  and  evaluation. 
25544 
Highway  safety  programs;  breath  alcohol  testing 
devices: 
Model  specifications  and  conforming  products 
list- 
Evidential  breath  devices,  10066 
Meetings: 
Motor  Vehicle  Safety  Research  Advisory 

Committee,  18071 
Research  and  development  programs,  8734. 

12859 
Safety  performance  standards — 
Research  and  development  programs,  5414, 
19998 
Strategic  plan,  27342 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Bull,  Walter  E.;  petition  denied,  9294 
Montreuil,  Scott,  et  al.;  petition  denied,  62SS, 

9294 
Smith.  Lisa,  20246 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  1880, 
1881.  8251.  8252,  10068.  13298.  13909. 
13910.  13911.  13912,  15480,  15482, 
17041,  17042.  18248,  18249,  18250. 
18489.  18490.  18491,  25894.  25895. 
27116.  27117.  27118:27343.  27344. 
27616.  27617 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Beall  Trailers  of  Washington,  Inc.,  27618 
Bug  Motors,  Inc.,  26247 
Cooper  Tire  &  Rubber  Co.,  29059 
Cosco,  Inc.,  8735,  30809 
Dan  Hill  &  Associates,  Inc.,  3784 
DeTomaso  Modena  S.p.A..  6255 
Fleetwood  Enterprises.  Inc..  10964 
General  Motors  Corp.,  33433 
Kolcraft  Enterprises,  Inc..  24585 
Laforza  Automobiles,  Inc.,  27784 
Mercedes-Benz  U.S.  International,  Inc.,  5415 
Mitsubishi  Motor  Sales  of  America  Inc..  28024 
Orion  Bus  Industries  Inc..  5604.  26248 
Panoz  Auto  Development  Co.,  16856 
Red  River  Manufactiiring,  Inc..  5416.  15909 
Trinity  Trailer  Mfg..  Inc.,  2446,  16857 
Uniroyal  Goodrich  Tire  Manufacturing,  15483 
Western  Star  Trucks,  Inc.,  33434 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.: 
General  Motors  Corp.,  24587 
Nissan  North  America,  Inc.,  27619 
Passenger  motor  vehicle  theft  dau  (19%  CY). 
6603 
Pedestiian  and  bicyclist  attitudes,  knowledge,  and 
behavior,  national  survey;  comment  request, 
4688 
Reports  and  guidance  documents;  availability,  etc.: 
Minimum  uniform  crash  criteria,  6793 
Motor  vehicle  safety  standards;  lamps,  reflective 
devices,  and  associated  equipment;  center 
high  mounted  stop  lamps;  evaluation. 
17043 
Strategic  plan;  comment  request,  16291 


National  Indian  Gaming  Commission 

RULES 

Indian  Gaming  Regulatory  Act:     . 
Indian  gaming  operations;  aimual  fees,  12312 
Correction,  17489 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Class  II  gaming  operations;  tribal  self- 
regulation;  certification  process,  12319 
Class  III  gaming  operations;  tribal  self- 
regulation;  certification  process,  12323 
Gaming  operations  on  Indian  lands;  minimum 
.  internal  control  standards,  10798 
Semi-aimual  agenda,  23030 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
23809 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  12318 

National  Institute  for  Literacy 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Literacy  information  and  communication  system 
infrastructure;  regional  technology  hub 
project.  25873 
Literacy  leader  fellowship  program,  15899 
Meetings: 
Advisory  Board,  9267.  28005 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Management  of  institution  mission  change 

project,  26629 
Prison  health  care  initiative  project,  9262 
Meetings: 
Advisory  Board,  6208.  26630 

National  Institute  of  Justice 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 

4475 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Arrestee  drug  abuse  monitoring  site 

management  teams;  selection,  10412 
Comparative,  cross-national  crime  research 

challenge  pannerships,  19750 
Data  resources  program  fiinding  for  analysis  of 

existing  data,  19751 
Drug  court  evaluation  II  program,  3925 
Investigator-initiated  research,  13271 
Juvenile  accountability  incentive  block  grant 

program,  27103 
Law  enforcement  and  corrections  family 

suppon;  research,  evaluation,  development, 

and  demonstration  projects,  12827 
Policing  research  and  evaluation  program, 

32032 
Residential  Substance  Abuse  Treatment  for 

State  Prisoners  Program;  local  evaluations, 

7829 
Rural  domestic  violence  and  child  victimization 

enforcement  program;  national  evaluation, 

16278 
Sentencing  reforms  and  their  effects  on 

corrections;  research  and  evaluation,  197SI 
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Victims  of  Cfne  Act;  evaluation  of  State 

compensation  and  assistance  programs, 

12828 
Violence  against  women;  research  and 

evaluation,  24S72 
Violence  against  women;  syntheses  for 

practitioners;  research,  16278 
Violence  Agtidst  Women  Act;  arrest  policies 

program' ^valuation,  12828 
Meetings:         i  i 
Future  of  OtiK  Evidence  National  Commission, 

28412 
Methampheu^ine  Interagency  Task  Force. 

13435 

National  In^itute  of  Standards  and 


Technology 


Act;  implementation,  18260, 


RULES 

Fastener  Quality . 
35507 
CoTTCCtion,  314965 
Invention  evaluktion  procedures: 
Energy-related  inventions;  evaluation 

procedures;  CFR  part  removed.  24917 

NOTICES 

Agency  infonnl^on  collection  activities: 

Proposed  collation;  comment  request,  33912 
Committees;  esUblishment,  renewal,  termination, 
etc.: 
American  Lumber  Standard  Committee,  27563 
Computer  System  Security  and  Privacy 

Advisory  Board;  request  for  nominations. 
34148 
Grants  and  coonerative  agreements;  availability, 
etc.:  I 

Fife  research  program,  10591 
Materials  ScMoce  and  Engineering  Laboratory; 
ceramict,  metallurgy,  polymer  sciences, 
neutron  scattering  research  and 
spectroscopy,  30194 
Precision  measurement  program,  6724 
Summer  undergraduate  research  fellowships. 
7756 
Infwmation  processing  standards.  Federal: 
COBOL,  Foitran,  etc.:  validation  services 

terminaldd.  25201 
Proposed  withdrawal  of  19  standards.  9199 
Inventions.  Government-owned;  availability  for 

licensing.  10593.  18182,  27564.  32858 
Meetings:  | 

Advanced  Tt^hnology  Visiting  Committee. 

10191.2^08 
Computer  System  Security  and  Privacy 

Advisoiy  Board.  7402.  27565 
Fastener  Quality  Act;  quality  assurance  sytem, 

29702 
Malcolm  Baldrige  National  Quality  Awards — 
Board  of  (Xerseers,  28985 
Panelof  Judges,  28986 
Manufacturing  Extension  Partnership  National 

Advisory  Board,  28498 
Micromachinibg  electrical  test  structures 
replicatt4  in  silicon-on-insulator  films  to 
enable  ase  of  high-resolution  transmission- 
electroDi  (nicroscopy,  etc.,  1828 

National  Institutes  of  Health 

NOTICES 

Agency  infonntition  collection  activities: 
Proposed  collection;  comment  request,  10404, 

14721,  ^b268,  24813,  24814,  24815, 

26815,  30005,  34190 
Submission  for  0MB  review;  comment  request, 

II 15,  2250.  3577.  9001.  10642,  13262. 

14722. 15208.  28513.  33936.  121045 


Committees;  establishment,  renewal,  termination. 
'     etc.: 

Genetic  Testing  Advisory  Committee,  35242 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Computer  software  development  and 
commercialization  for  data  mining, 
warehousing,  and  visualization,  1116 
Graft-versus-host  disease  and  allograft  rejection; 
drug  and  method  to  prevent  and  treat, 
33937 
Live  attenuated  dengue  viruses  for  use  as 
vaccines  in  humans;  development  project. 
9846 
Moraxella  catarrhalis  mediated  otitis  media; 

vaccine  development.  13057 
National  Cancer  Institute — 
VHL  and  MET  muUtion  detection 

technology;  education  and  development 
of  mediods  to  detect  mutations  in  both 
gene  sequences  using  nucleic  acid  array 
technology.  25219 
National  Institute  on  Aging — 

Pneumonia  vaccine  development,  25220 
Novel  treatment  of  mmors  with  anticancer  drugs 

activated  by  thymidylate  synthase,  6946 
Occupational  safety  and  healdi— 
National  Occupational  Research  Agenda; 
implementation,  13051 
Ovarian  cancer  and  mesotheliomas;  drug  and 
method  for  therapeutic  treatment,  33939 
Inventions,  Government-owned;  availability  for 
licensing,  1117,  4273,  5563.  8652.  13058. 
17189.  27095.  3000630007.  33940 
Meetings: 
Advisory  Committee  to  Director,  26816 
AIDS  Research  Office  Advisory  Council,  18432 
Alternative  Medicine  Program  Advisory 

Council,  12105 
Coordination  of  Rare  Diseases  Research 

Advisory  Group,  12105 
Electric  and  magnetic  fields  research  and  public 
information  dissemination  program; 
working  group  meeting,  1 1689,  25224 
Fogarty  International  Center  Advisory  Board, 

2251,  24560 
Gene  Therapy  Policy  Conference;  lentiviral 

vectors  for  gene  delivery.  7054 
Health  Promotion  and  Disease  Prevention  Initial 

Review  Group.  13414 
Human  Genome  Research  National  Advisory 

Council.  3147,  16564 
Minority  Health  Research  Advisory  Committee. 

13264 
National  Cancer  Institute.  880.  4460.  5958, 
6574.  6575.  6946.  6947.  9002.  9846. 
10643.  13415.  14127.  15209.  16564, 
16565.  17191.  18432.  18433,20205. 

20206.  24560.  24561.  25221.  27990. 
30008.  32890.  32891.  33087.  34907. 
35242.  35243 

'  National  Center  for  Research  Resources,  105, 

4461,  9847,  13059,  17192,  25221.  25222 
National  Eye  Institute.  2252.  18433,  20206, 

24561,  27991,  29235,  35244 
National  Heart,  Lung,  and  Blood  Instihite,  881, 

1488.  5563.  6574.  6947.  6948.  9848. 

10643.  14127.  15209.  17192.  17193. 

19736.  23294.  26816.  27991.  29783 
National  Human  Genome  Research  Institute. 

7812.  8653.  13264.  30506 
National  Institute  of  Allergy  and  Infectious 

Diseases.  882,  883,  1489.  4276.  4462. 

5959.  6948,  7813.  10646.  11689,  13060, 

14723,  14724,  17193.  17195.  17196, 

20207,  24819.  27304.  27992.  27993. 
30507.  33088 
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NIH 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases,  4275, 
12107,  13264,  17194.  18206.  24561. 
26817.  29235.  33382,  35244 

National  Institute  of  Child  Health  and  Human 
Development.  105.  2253.  9848.  10647, 
12107,  12109,  14723.  17193.  17195. 
18031,  19737,  19928,  20207,  20208. 

23294,  24819,  25222,  25223,  26817,  30008 
National  Institute  of  Dental  Research,  882, 

3578,  5812,  5960.  13417.  16565.  25223. 
27992.  32023 
National  Institute  of  Diabetes  and  [>igestive  and 
Kidney  Diseases,  883.  2252.  2253,  2254, 
4275,  4462.  6575.  6949,  8654.  10644. 

12106.  12107.  12108.  13060.  13265. 
13417.  14128.  14723.  15210.  16566. 
17195.  18030.  23295.  24819.  27305. 
27305.  30766.  32022.  32023.  32891.  33941 

National  Institute  of  Environmental  Health 

Sciences.  882.  2251.  3148.  5564.  7813. 

9004.  10644.  13417.  19269.  23293,,27992. 

33380.  33381 
National  Institute  of  General  Medical  Sciences. 

1488.  3148.  3758.  4274.  8653.  9004. 

10645.  13415.  13416.  14722,  17194, 
18206.  25223.  35244 

National  Institute  of  Mental  Health,  105.  2253. 

3757.  446i  5960.  8653.  9003.  9849. 

10029.  10647.  12106.  12108.  13060. 

13415.  13416,  14722.  15210.  16566. 

17194.  18205.  18434,  19269.23294, 

26817,  28514,  30008,  30507,  33381, 

33382.  34191 
National  Institute  of  Neurological  Disorders  and 

Stroke.  3147,  3148,  3758,  5564,  6948, 

13265.  13416.  15210,  18205,  18433,  27991 
National  Institute  of  Nursing  Research,  2255. 

14724.  17193.  26818.  34909 
National  Instimte  on  Aging.  2252.  4275.  9003, 

10646.  13060.  14724.  18030.  18434, 
19737.  20206.  24819,  27097,  31514 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  1489.  3578,  4461.  5959. 

10648.  13060.  14723.  18206.  18207. 
18432.  23295.  25223.  25224.  27304. 
27993.29235.33381.34908 

National  Institute  on  Deafness  and  Other 
Communication  Disorders.  2252.  3579. 
4462,  6948.  9003.  9848.  10644.  12106. 

12107.  16561,  27994,  28514,  32891,  34908 
National  Institute  on  Drug  Abuse,  2683.  3756. 

6575.  7813.  10645.  12106.  18434.  19737. 

27305.27993.31514.34908 
National  Library  of  Medicine.  3759. 6576. 

6949,  14725,  15211,  17196,  19270,  27098 
Peer  Review  Oversight  Group,  30009 
Recombinant  DNA  Advisory  Committee,  7054. 

24712.  28514 
Scientific  Counselors  Boards,  chairpersons. 

14725 
Scientific  Review  Center  Advisory  Committee, 

2684,  35245 
Scientific  Review  Center  initial  review  groups, 

3759,  24816 
Scientific  Review  Center  special  emphasis 

panels,  880,  1487,  2683.  3147,  4276.  5564. 

5960,  6949,  8654,  8655,  9849,  10648, 

10649.  12109.  13061.  14128.  14725. 
16562.  16566.  17190.  171%.  17197. 
18031,  18207.  19270.  19738.  20205. 

23295.  232%.  24815.  25220.  25221. 
26818.31515.33941,34910 

Warren  Grant  Magnuson  Qinical  Center  Board 

of  Governors.  2255.  13265.  25225 
Women's  Health  Reseaich  Office.  1521 1 


63 


NIH 


Organization,  functions,  and  authority  delegations: 

Information  Technology  Center,  8656 

Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 

American  Red  Cross,  20640,  20641 

Chrysallis  Research  Laboratories,  6576 

Distil  Technologies,  Inc.,  1119 

Genzyme  Transgenics  Corp.,  20641,  20642 

Lifecodes  Corp.,  24820 

SmithKline  Beecham  Biological,  5S65 

Spectral  Dimensions,  Inc.,  20642 

Trillium  Neuroscience  Inc.,  29235 

Whatman,  Inc.,  25225 
Privacy  Act: 

Systems  of  records,  34656 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines,  8052,  26018 
Proposed,  7054 

National  Labor  Relations  Board 

PROPOSED  RULES 

Semi-annual  agenda,  23036 

Standardized  remedial  provisions  in  Board 
decisions;  and  requested  single  location 
bargaining  units  in  representation  cases; 
appropriateness;  withdrawn,  8890 

NOTICES 

Meetings: 

Agency  Procedure  Advisory  Committee,  10246 

Meetings;  Sunshine  Act.  114,  14479,  15464, 
30260 

National  Mediation  Board 

RULES 

Minimum  conduct  standards;  CFR  pan  removed, 
6644 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  7331 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Endangered  and  threatened  species: 

-Caribbean,  Gulf  of  Mexico,  and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  8353 

Designated  critical  habitats — 

Umpqua  River  cutthroat  trout,  1388 

Gulf  sturgeon — 

Critical  habitat  designation,  9967 

Sea  turtle  conservation;  shrimp  trawling 
requirements — 

Turtle  excluder  devices,  1 7948 

West  Coast  steelhead;  Washington,  Oregon,  and 
California  populations,  1 3347 
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Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Atka  mackerel,  6110,  16705 
At-sea  scales  program,  5836.  13798 
Bering  Sea  and  Aleutian  Islands  groundfish, 

12689.  12698,  13009,  30148,  30381 
Black  and  blue  rockfish,  1 1 167 
Deep-water  species  caught  by  vessels  using 

trawl  gear,  12688,20541 
Gulf  of  Alaska  groundfish,  12027,  12697, 

13009,  19850,  2%70 
Halibut,  1 1 161 

Halibut  donation  program,  32144 
King  and  tanner  crab,  3038 1 
Multispecies  community  development  quota 

program,  8356 
Pacific  cod,  11160,  12416,  17737,  18848, 

2.7869 
Pacific  halibut  and  red  king  crab,  30412 
Pacific  halibut,  etc.;  community  development 

quota  program,  14379 
Pollock,  4600,  61 1 1,  6881,  9745,  9974, 

10569,  12415,  13150,  19666,  30644, 

31938,31939,32765,34332 
Rock  sole/flathead  sole/other  flatfish,  1 1629, 

20541 
Sablefish,  11629 
Shallow-water  species  caught  by  vessels 

using  trawl  gear,  24984 
Shortraker/rougheye  rockfish,  15334 
Atlantic  billfishes,  14030 
Atlantic  bluefm  tuna,  35 1 61 
Atlantic  coastal  fisheries — 

American  lobster,  10154,  14042 
Atlantic  shark,  14837,  29355 
Atlantic  swordfish,  12687,  23682 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  9158, 

10561,11628,15784,15785 
Gulf  of  Mexico  reef  fish,  290,  443,  18144, 

18147 
Gulf  of  Mexico  shrimp,  18139,  27485,  27499 
King  mackerel,  1772,  6109,  10154 
Magnuson-Stevens  Act  provisions — 
Essential  fish  habiut,  8607,  26250 
National  standard  guidelines,  24212 
Observer  health  and  safety,  2721^ 
Pacific  Coast  groundfish  fishery  specifications 

and  management  measures,  etc..  419, 

10677 
Technical  amendments,  7072 
Northeastern  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish,  1773 
Atlantic  sea  scallop,  11852,  15324 
Atlantic  surf  clam  and  ocean  quahog,  2182, 

27481 
Loligo  squid/buttcrfish,  scup,  black  sea  bass, 

and  illex  squid,  32143 
Northeast  multispecies,  7727,  11591,  15326, 

19850,  25415,  32998 
Scup,  27866 
Summer  flounder,  13563 
Summer  flounder  and  scup,  23227 
Summer  flounder,  scup,  and  black  sea  bass, 

444,  2184,  3478,  1 1 160,  27866 
West  Coast  States  and  Western  Pacific 
fisheries — 
Pacific  Coast  groundfish,  24970,  30147, 

34606 
West  Coast  salmon.  17736.  24973.  26250, 

32764 
Western  Pacific  bottomfish,  35162 
Western  Pacific  crustacean,  20539,  29355, 

30147 
Habitat  conservation  planning  and  incidental  take 
permitting  process;  handbook  availability;  no 
surprises  policy,  8859 


International  fisheries  regulations: 

Antarctic  fishing;  conservation  measures 

adoption  by  Commission  for  Conservation 
of  Antarctic  Marine  Living  Resources, 
30145 
Pacific  halibut — 
Catch  sharing  plans,  13000,  15324,  31938 
Retention  of  undersized  halibut  in 
Regulatory  Area  4E,  2475 1 
Marine  mammals: 
Commercial  fishing  authorizations — 
Fisheries  categorized  according  to  frequency 
of  incidental  takes;  list,  5748 
Endangered  fish  or  wildlife —  , 

Steller  sea  lions;  listing  status  change; 
correction,  23226 
Incidental  taking — 
BP  Exploration  (Alaska);  on- ice  seismic 

activities;  ringed  seals,  5277 
Pacific  offshore  cetacean;  take  reduction  plan, 
27860 
Ocean  and  coastal  resource  management 
Marine  sancturaries — 
Monterey  Bay  National  Marine  Sanctuary, 
CA;  jade  collection,  15083 
National  estuarine  research  reserve  system — 
Financial  assistance  awards  not  subject  to 
specified  limits  on  amounts;  clarification, 
26716 
Oil  Pollution  Act: 

Natural  resource  damage  assessments,  6846 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries — 
Washington  sport  fishery,  35541 
Space-based  data  collection  systems;  policies  and 

procedures,  24917 
Tuna,  Atlantic  bluefin  fisheries,  667,  27862 
Whaling  provisions;  aboriginal  subsistence 

whaling  quotas  and  other  limitations,  16701 

PROPOSED  RULES 

Atlantic  billfishes;  hearings,  20565 
Endangered  and  threatened  species: 
Critical  habitat  designation — 
Coastal  sea-run  cutthroat  trout,  13832 
Hood  Canal  summer-run  and  Columbia  River 

chum  salmon,  1 1 774 
West  Coast  chinook  salmon;  listing  sQtus 

change,  11482 
West  Coast  sockeye  salmon,  1 1750 
West  Coast  steelhead,  chinook.  chum,  and 
sockeye  salmon;  hearings,  16955,  304SS 
Designated  critical  habitats — 
Central  California  Coast  and  Southern 

Oregon/Northern  California  Coast  coho 
salmon,  4212 
Findings  on  petitions,  etc. — 
Snake  River  spring/summer  chinook  salmon, 
4615 
Johnson's  seagrass.  19468 
Snake  River  spring/summer  chinook  salmon  and 

fall  chinook  salmon,  1807 
Spruce  Creek  snail;  critical  habitat  designation, 

33034 
West  Coast  steelhead,  1 1798 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish,  23712 
Halibut.  5777,  10583 
Pacific  halibut  and  sablefish;  withdrawn, 

13161 
Permits,  recordkeeping,  and  reporting 

requirements,  8389 
Scallop,  15376,  18863 
Shortraker/rougheye  rockfish,  2654,  16223, 
23261 
Atlantic  billfishes 
Hearings,  17353 
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•    Atlantic  coasei  fisheries- 
American  lobster,  18178 
Atlantic  swoirUish,  31710 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Caribbean  Fishery  Management  Council; 

hearings,  29688 
Gulf  of  Mexico  Fishery  Management 
Council;  hearings,  6004,  30465 
Gulf  of  Mexico  reef  fish,  24522 
Gulf  of  Mqxico  stone  crab,  20162,  26765 
Snapper-grtHiper,  1813 
South  Atlaa^c  Fishery  Management  Council; 

hearing!;,  30176 
South  Atlantic  golden  crab,  34842 
South  Atlantic  shrimp,  2371 1,  30174 
Highly  migratory  species  fisheries — 
Vessel  modftoring  systems  requirements; 
implementation  options,  19235 
Magnuson-Stevens  Act  provisions — 
Essential  fish  habitat,  8607,  11402,  15375, 

24522,  26570 
Fisheries  and  gear  list  and  notification 

guidelines,  30455 
Northern  sltrimp;  exempted  fishing  permit 

applications,  12427 
Regional  fishery  management  councils; 
members  nomination  and  appointment, 
4618  ' 
Northeastern  United  States  fisheries — 
Atlantic  sea  scallops  and  Atlantic  salmon. 

9500 
Atlantic  surf  clam  and  ocean  quahog,  6510. 

9771 
Dealer  reporting  requirements,  27550 
Hake,  6699 
New  England  Fishery  Management  Council; 

hearings,  34358 
New  England  Fishery  Management  Council; 

meetiitas,  466,  6701,  25442,  31713 
Scallop,  35660 
Spiny  dogfish,  27256 
Summer  flounder.  265 1 
Summer  fli^nder,  scup,  and  black  sea  bass, 
13028; 
West  Coast  States  and  Western  Pacific 
fisheries|-|- 
Bottomfishi^d  seamount  groundfish,  30180 
Northern  ai<hovy,  13833,  29689 
Pacific  Coast  groundfish,  19878,  27035 
Precious  corals,  2195,  35184 
Western  Pacific  bottomfish,  14675 
Western  Pacific  crustacean,  31406 
Western  Pacific  pelagic,  3532 
International  fisheries  regulations: 
Halibut  catch  faring  plan;  regulatory  areas  4A 

and  4Bitmoved.  1812 
High  Seas  Fishing  Compliance  Act;  vessel 
identification  and  reporting  requirements, 
34624 
Pacific  halibut j  1 1649 
Retention  of  undersized  halibut  in  Regulatory 
Area  4E,  1 1401 
Land  Remote  Sensing  Policy  Act  of  1992: 
Private  land  remote-sensing  space  systems; 
licensing,  provisions;  hearing,  10785 
Marine  mammals; 
Critical  habitat'  designation — 
Central  Cai^omia  Coast  and  Southern 

Oregon/Northern  California  Coast  coho 
salmoi^v  23710 
Endangered  fish  or  wildlife —        ' 
"Harm"  d|tnilion,  24148 
Meetings:  i 

Western  Pacific  Fishery  Management  Council, 
35561       i 
Ocean  and  coaslak  resource  management: 
Marine  sancniaries — 
Florida  Kej^  National  Marine  Sanctuary, 
6883 
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Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries — 
Catch  sharing  plans.  3693 
Halibut  charterboat  fishery;  control  date, 
34356 
Tuna,  Atlantic  bluefin  fisheries,  16220 
Hearings,  17353,  20565 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  470, 
2967,  5364.  5365.  5782.  9199.  9200.  9201. 
9202.  10860,  11870,  11871,  14067,  14905, 
16249,  16985,  18375,  18376,  18377, 
19238,  19239,  19716,  19717,  19899, 
30196,  30714.  30715,  30716,  30717, 
30718.  30719.  30720.  30722,  30723,  30724 
Submission  for  0MB  review;  comment  request. 
31739 
Coastal  zone  management  programs  and  estaurine 
sanctuaries: 
Padilla  Bay  National  Estaurine  Research 

Reserve,  WA;  boundary  expansion,  35200 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 

Taylor,  Jessie  W.,  4224 
Georgia  cciMtal  management  program.  7759 
State  pfx>grams — 
Intent  to  evaluate  performance.  3879.  12077, 
25833 
Committees;  establishment,  renewal,  termination, 
etc.: 
Marine  Fisheries  Advisory  Committee,  29703 
Sea  Grant  Review  Panel,  34850 
Endangered  and  threatened  species: 
Recovery  plans — 
Sea  turtles.  28359 
Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Administrative  changes,  12078 
California,  1443,3186 
Hawaii,  27053,  28554 
Maine  et  al.,  11655 
Washington.  27055 
Endangered  and  threatened  species;  "harm" 

defmition.  31%2 
Kachemak  Bay  National  Esniarine  Reserve,  AK, 

16472 
Puerto  Rico  and  U.S.  Virgin  Islands  corals  and 
reef  associated  plants  and  invertebrates. 
827 
Willamette  Falls.  OR;  California  sea  lion 
foraging  and  predation  on  salmonids; 
prevention.  55 
Environmental  statements;  notice  of  intent: 
State  coastal  management  programs — 
Minnesota.  16986 
Fisheries  research;  strategic  plan;  availability, 

7760 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Atka  mackerel,  10594 
Atlantic  highly  migratory  species; 

comprehensive  research  and  monitoring 
plan,  14427 
Atlantic  large  coastal  shark;  1997  quotas,  27708 
Atlantic  shark,  19239 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Dolphin  and  wahoo,  1 1422,  24774 
Halibut  and  sablefish  fisheries  quota-share  loan 
program,  28986 


NOAA 

Magnuson  Act  provisions — 

Atlantic  shark;  exempted  fishing  permits, 
4431,  136.38 

Atlantic  swordfish;  exempted  fishing  permits, 
13394 

Individual  fishing  quotas;  hearings.  3880, 

7760 
Overfished  fisheries,  206 
Spiny  dogfish;  overfished  fishery.  17820 
Vessel  registration  and  fisheries  information 
system;  implementation  plan; 
availability,  34850 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Climate  and  global  change  program,  32859 
Coastal  services  center  coastal  change  analysis 

program,  33352 
Dean  John  A.  Knauss  marine  policy  fellowship 
National  Sea  Grant  CoHege  Federal  fellows 
program,  30724 
Fishing  industry  research  and  development 
projects — 
Gulf  of  Mexico  and  South  Atlantic  Coastal 
States;  marine  fisheries  initiatives.  828 
National  Sea  Grant  College  program;  regional 
nonindigenous  species  research  and 
outreach,  etc..  28989 
Northeastern  Coastal  States  fisheries;  research 

and  development  projects,  1 9240 
Sea  grant  industry  fellows  program.  26571 
U.S.  fishing  industry  research  and  development 
projects,  10191 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
BP  Exploration  (Alaska);  Beaufort  Sea.  AK; 
offshore  seismic  activities.  25015 
<       BP  Exploration  (Alaska);  Beaufort  Sea.  AK; 
on-ice  seismic  activities  operations. 
13839 
Pogo  Producing  Co.  et  al.;  Gulf  of  Mexico; 
bottlcnose  and  spotted  dolphins.  24530 
Puget  Sound.  WA;  seismic  hazards 

investigations.  2213 
Tatoosh  Island.  WA;  storage  tank  removal 

project.  30476 
Vandenberg  Air  Force  Base.  CA;  space 

launch  vehicles.  17154,  30726 
Western  Geophysical/Western  Atlas 

International;  seismic  surveys,  27709 
Stock  assessment  reports  and  guidelines; 
availability,  60 
Meetings: 
Administration,  Modernization  Transition 

Committee,  10594 
Atlantic  Highly  Migratory  Species  and  Billfish 

Advisory  Panels,  10197,  27265 
Caribbean  Fishery  Management  Council.  2968 
Ecosystem  Principles  Advisory  Panel,  7129 
Federal  Investment  Task  Force.  9203,  19717. 

33355 
Gulf  of  Mexico  Fishery  Management  Council. 
207.  8957,  11219.  11220.  11423.  12784. 
13839,  15384,  23733,  25460.  30727. 
33632,  34364 
International  Commission  for  Conservation  of 
Atlantic  Tunas,  U.S.  Section  Advisory 
Committee,  9505,  14068,  33054,  34364 
International  Whaling  Commission,  2217,  861 1, 
17991 


a 


NOAA 


Magnuson-Sievens  Act  provisions — 
Alaslca  Region;  essential  fish  habitat,  9203 
Effects  of  fishing  on  essential  fish  habitat, 

2217 
Fishing  on  essential  fish  habitat;  adverse 

effects,  4624 
Individual  Fishing  Quota  Advisory  Panels  et 

al.;  workshop,  3543,  20168 
Pacific  Coast  groundfish;  essential  fish 

habitat;  descriptions  and  adverse  affects, 
1829,  9204 
West  Coast  salmon  essential  fish  habitat; 
descriptions  and  adverse  effects,  1 829 
Mid-Atlantic  Fishery  Management  Council,  834, 
1829,  6914,  8164,  8959,  11656,  13034, 
14068,  16986,  16987,  17991,  19900. 
23734,  27714,  34365 
Modernization  Transition  Committee,  29382 
New  England  Fishery  Management  Council, 
4224.  7761,  10197,  13034,  14069,  15384, 
16768,  17992,  19474,  27714,  29181,  34365 
North  Pacific  Fishery  Management  Council, 

3092,  7762,  15385,  19900,  28359,  28360. 
28994 

Pacific  Fishery  Management  Council.  60.  61. 
834.  3880.  4625,  5504,  6536,  6726,  7402, 
12452.  13839.  23735.  24775.  25460. 
25461.30197.30728 
Sea  Grant  Review  Panel,  34851 
South  Atlantic  Fishery  Management  Council, 

2968,  4625.  7762.  19901.  30197 
Western  Pacific  Fishery  Management  Council, 
2363,  8164,  8612,  10198,  10594,  13840, 
19474.  20168.  24775 
NatioDal  Weather  Service;  modernization  and 
restructuring; 
Weadier  Service  offices — 

Automation  and  closure  certifications; 

transmittal  to  Congress,  1444 
Consolidation,  automation,  and  closure 
certifications;  transmittal  to  Congress, 
26156 
Consolidation,  automation,  and  closures, 
17380,  17381 
Permits: 
Endangered  and  threatened  species,  2364,  5783, 
8435.9204,9505,  10198,  11220,  11221, 
11222,  14069,  18891,  20169,  20638, 
27055,  29382,  30199.  31739.  33632. 
34366,  34852 
Exempted  fishing  permits  (Atlantic  shark). 

30475 
Experimental  fishing,  31201 
Foreign  fishing,  17992 
Marine  mammals,  471.  472.  1445,  1830,  2366, 

3093,  3880,  3881,  4225.  4464.  4625.  6727. 
7403,  8165,  8612,  11423,  13227,  13228, 
14905,  14906,  14957,  18377,  18378. 
19901,20171.23276.23735.24530. 
25834.  26574.  27265.  28360.  28361, 
29181,  30201,  32864.  32865.  34366. 
35568.  35569 

Reports  and  guidance  documents;  availability,  etc.: 
Release  of  stranded  marine  mammals  to  wild; 
background,  preparation,  and  release 
criteria.  17156 

National  Park  Service 

RULES 

Special  regulations: 
Cape  Cod  National  Seashore.  MA;  off-road 

vehicle  use,  9143 
Shenandoah  National  Park,  VA;  recreational 
fishing  regulations  removed,  13341 
PROPOSED  RULES 
National  Park  System: 
Glacier  Bay  National  Park.  AK;  commercial 
fishing  activities,  23706.  30162 


Special  regulations: 
Appalachian  National  Scenic  Trail,  ME  et  al.; 

snowmobile  routes,  13383 
Kaloko-Honokohau  National  Historical  Park, 

HI;  public  nudity  prohibition,  19436 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6580, 

10652,  14134,  14958,  31807,  33948 
Submission  for  0MB  review;  comment  request, 
4665,  14135,  14959,  16823,  17887.  23298. 
23299.  29429.  34662.  34663 
Boundary  establishment,  descriptions,  etc.: 
Chesapeake  and  Ohio  Canal  National  Historical 

Park,  MD,  24570 
Harpers  Ferry  National  Historical  Park.  WV, 
10238 
Concession  contract  negotiations: 
Bighorn  Canyon  National  Recreation  Area,  MT; 
Ok-A-Beh  Marina;  boat  rentals,  etc.,  31228 
Buffalo  National  River,  AR;  overnight 

accommodations,  food  service  facilities, 
and  vending  machines,  20645 
Channel  Islands  National  Park,  CA,  et  al.; 

limited  convenience  items,  1821 1 
Colonial  National  Historical  Park,  VA;  retail 

sales,  1498 
Everglades  National  Park,  FL;  tram  toun, 

bicycle  rentals,  snacks,  and  sundries,  1 4959 
Gateway  National  Recreation  Area,  NY — 
Jamaica  Bay  District;  sports  center  complex 

operatioa,  5571 
Jamaica  Bay  Unit;  recreational  services, 

27999 
Marina  facilities  and  services,  925 1 
Recreation  vehicle  park  and  campground 
facilities  operation,  18211,  20684 
Glen  Canyon  National  Recreation  Area,  CO; 

lodging  accommodations,  etc.,  32245 
Golden  Gate  National  Recreation  Area,  CA — 
Bay  Area  Discovery  Museum;  food  and  gift 

shop,  17210 
Marine  Mammal  Center  gift  shop  operation, 
16824 
Grand  Canyon  National  Park,  CO;  overnight 

accommodations,  etc.,  31228 
Hot  Springs  National  Park.  AR;  physical 

medicine  center,  10239 
Lake  Roosevelt  National  Recreation  Area,  CA; 

snack  bar  facility  operation,  9252 
San  Francisco,  CA;  Fisherman's  Wharf  area. 
Hasten  Warehouse  rehabilitation  and 
adaption  for  commercial  use,  17211 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area,  CA;  marina  services 
operation,  3763 
Yosemite  Naticmal  Park,  CA — 
Gas  service  station  operation,  12820 
Photographic  and  art  studio  operation.  14135 
Concession  contracts: 
Franchise  fee  determination  guidelines,  6204 
Possessory  interest.  7825,  32245 
Concession  conD'acts  and  permits: 

Extensions,  31229 
Director's  orders;  availability,  etc.: 
Donations  and  fiindraising  activities  to  benefit 
NPS,  23300 
Environmental  statements;  availability,  etc.: 
Ala  Kahakai,  Hawai'i  Island,  Hawaii  County, 
HI;  addition  to  National  Trails  System, 
15213 
Ala  Kahakai  National  Trail  Smdy,  HI,  34924 
AT&T  Corp.  PI 40  coaxial  cable  removal 

project,  NM  et  al.,  29429 
Big  Cypress  National  Preserve,  FL;  3-D 
geophysical  seismic  survey,  9252 


Cape  Cod  National  Seashore.  MA,  10239 
Capitol  Reef  National  Park.  UT.  20646 
Channel  Islands  National  Park,  CA,  33695 
Crater  Lake  National  Park,  OR;  visitor  services 

plan,  30251 
Cuyahoga  Valley  National  Recreation  Area, 

OH.  34925 
Great  Egg  Harbor  National  Scenic  and 

Recreational  River,  NJ;  comprehensive 

management  plan;  termination,  27102 
Iste  Royak  National  Park,  MI,  10241 
Jean  Lafitte  National  Historical  Park  and 

Preserve,  LA;  three  dimensional  seismic 

testing,  13426,  20646 
Joshua  Tree  National  Park,  CA,  3763 
Keweenaw  National  Historical  Park,  MI;  general 

management  plan,  33091 
Lafayette  Park  northside  barrier  project, 

Washington,  DC,  11449 
Lumber  River,  NC;  National  Wild  and  Scenic 

Rivers  System  designation,  23472 
Manhattan  Sites,  NY,  12821 
March-Billings  National  Historical  Park,  VT, 

25521 
Natchez  Trace  Parkway,  MS;  Southern 

Terminus,  25522 
National  Park  of  Ajnerican  Samoa;  general 

management  plan,  34925 
National  Park  of  American  Samoa,  Territory  of 

American  Samoa;  general  management 

plan.  12821 
New  York  State  canal  system;  resource  study, 

35606 
Oregon  Caves  National  Monument,  OR,  2412 
Padre  Island  National  Seashore.  TX.  12821 
Saint  Croix  Island  International  Historic  Site. 

ME.  13427 
Santa  Rosa  Island.  Channel  Islands  National 

Park.  CA.  7826 
Shenandoah  National  Park.  VA;  facility 

development  plan  termination.  10240 
Sitka  National  Historical  Park,  AK,  34925 
Worid  War  II  Memorial.  Washington.  DC. 

26621 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller.  Jr:,  Memoral 

Parkway.  WY;  winter  use  plan;  comment 

request.  23472 
Yellowstone  National  Park  and  Montana;  bison 

management  plan,  33393 
Yosemite  National  Park,  CA,  3000 
Environmental  statements;  notice  of  intent: 
Colonial  National  Historical  Park,  VA,  6205 
Delaware  Water  Gap  National  Recreation  Area 

Parkwide  Trail  Plan,  PA;  open  house,  6206 
Denali  National  Park  and  Preserve,  AK,  13427 
Fort  Pulaski  National  Monument.  GA.  10240 
Fort  Raleigh  National  Historic  Site.  NC,  10241 
GlenEchoPark,  MD,  2412 
Golden  Gate  National  Recreation  Area,  CA, 

24570 
Sleeping  Bear  Dunes  National  Lakeshore,  MI, 

9252 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller,  Jr.,  Memorial 

Parkway,  WY;  winter  use  plans,  1821 1 
Filming  and  photography  in  units  of  National  Park 

Service;  procedures  and  guidance,  5572 
Golden  Gate  National  Recreational  Area,  CA; 

tenant  sign  policy,  1977 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  maritime  heritage  program,  6581 
Jurisdictional  transfers: 
Blue  Ridge  Parkway,  Pisgah  National  Forest, 

NC,  26571 
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Presidio  of  Saii  piancisco,  CA.  32246 
Meetings: 
Acadia  National  Paik  Advisory  Commission, 

30252.  3a»7 
Aniakchak  Nadonal  Monument  Subsistence 

Resource  Commission,  114S0 
Boston  Harbor  islands  National  Recreation  Area 

Pannership  Advisory  Council,  1 1450, 

17210 
Cape  Cod  Natiiabal  Seashore  Advisory 

Commission,  9253,  20646 
Dayton  Aviatidd  Heritage  ComiLission,  9253 
Death  Valley  National  Park  Advisory 

Commission,  4666,  17888 
Delaware  and  Lehigh  Navigation  Canal  National 

Heritage  Corridor  Commission,  12501, 

30252 
Delaware  Wateit  Gap  National  Recreation  Area 

Citizens  A<ivisory  Commission,  4666 
Delta  Region  Pieservation  Commission,  16824 
Denali  National  Park  Subsistence  Resource 

Commissioti,  3763 
Franklin  Delano  Roosevelt  Memorial;  plans  for 

permanent  recognition  of  President 

Roosevelt's  disability;  testimony,  9253 
Gates  of  Arctic  National  Park  and  Preserve 

SubsistenOQ  Resource  Commission,  1498, 

I4I36 
Gettysburg  National  Military  Park  Advisory 

Commission,  16572 
Golden  Gale  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commissibb,  6955,  1 1451,  17888,  28000 
Joshua  Tree  National  Park  Advisory 

Commission,  25522 
Kaloko-Honokohau  National  Historical  Park 

Advisory  Commission,  1 1691,  33950 
Keweenaw  Naticmal  Historical  Park  Advisory 

Commission.  2413,  28000 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  3001 
Little  Bighorn  Battlefield  National  Monument 

Advisory  Committee,  10242 
Maine  Acadian  Culture  Preservation 

Commission,  3154,  14136,  31230 
Manzanar  Natipnal  Historic  Site  Advisory 

CommissiJDn,  4667,  17888 
Mary  McLeod  iethune  Council  House  National 

Historic  Site  Advisory  Commission,  19510 
Mississippi  River  Coordinating  Commission, 

3764,  20647 
Mojave  National  Preserve  Advisory 

Commission,  11691 
National  Maritioie  Heritage  Grants  Advisory 

Committee,  35606 
National  Park  System  Advisory  Board,  18440, 

27103 
National  PreseNation  Technology  and  Training 

Board,  13428 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee,  18441 
New  Orieans  Jtttz  Commission,  9254 
Niobrara  Naticnel  Scenic  River  Advisory 

Commission,  33092 
Presidio  Trust  ^ard  of  Directors.  18033 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission,  20647 
Tallgrass  Prairie  National  Preserve  Advisory 

Committee,  23795 
Trail  of  Tears  Rational  Historic  Trail  Advisory 

Council,  1^136 
Upper  Delawa^  Scenic  and  Recreational  River 

Citizens  Advisory  Council,  4667,  1 1451 
White  House  I^servation  Committee,  3913 
Wrangell-St  Elias  National  Park  Subsistence 

Resource  Commission,  12822 


Mobile  services  anteimas  siting;  access  to  NPS 
property;  applications: 
George  Washington  Memorial  Parkway,  VA, 

30018 
Rock  Creek  Parte.  Washington.  DC.  28521 
National  Historic  Preservation  Act; 
implementation: 
Federal  agency  historic  preservation  programs; 

standards  and  guidelines.  204% 
National  Park  system: 
Management  policies  update;  availability  for 

public  review.  35607 
Nationid  Register  of  Historic  Places: 
Pending  nominations.  889,  1499.  3001,  3764, 

5403,  6581,  7827,  9255.  10242.  11691, 

12822,  13871,  14960.  17015,  18212, 

19748.  23300.  24571.  26622.  27317. 

28521.  29750.  31521.  33950.  35278 
National  Wild  and  Scenic  Rivers  System: 
Big  and  Little  Darby  Creeks.  OH,  4668 
Lumber  River,  NC,  18213 
Native  American  human  remains  and  associated 
funerary  objects: 
American  Museum  of  Natural  History,  NY;  San 

Carios  Apache  Gaan  painted  wood  and 

cloth  headdresses,  etc.,  10406 
Arizona  State  Museum.  AZ;  San  Carios  Apache 

culhiral  items.  31230 
Arizona  State  Museum.  University  of  Arizona. 

AZ;  Lightning  Way  paraphernalia,  14137 
Arizona  Stale  Parks.  AZ;  Del-che  (Apache 

man),  9256 
Bishop  Museum.  Honoluhi.  HI;  inventory  from 

Oahu.  HI.  4277 
California  Department  of  Parks  and  Recreation. 

CA:  inventory  from  Patrick's  Point  State 

Parte  CA.  24824 
California  Department  of  State  Parks.  CA; 

inventory  from  Arizona.  24824 
Carson  National  Forest.  NM;  inventory  from 

Rio  Arriba  and  Taos  Counties.  NM.  29249 
Cottonwood  District  Office,  Land  Management 

Bureau.  ID;  inventory,  1 1451 
Denver  Museum  of  Natural  History,  CO;  Hopi 

spirit  friends  or  Katsina  masks,  etc.,  27746 
Desert  Caballeros  Western  Museum,  AZ; 

Apache  Gaan  ceremonial  headdress,  9255 
Earty  Southern  Decorative  Arts  Museum, 

Winston-Salem,  NC;  crescent-shaped  silver 

gorget,  1872 
Engineers  Corps.  Sl  Paul  Disoict.  MN; 

inventory.  19510 
Fiekl  Museum  of  Natural  History.  IL — 

Inventory  from  Auburn.  NY.  1 1692 
Fishlake  National  Forest,  UT;  inventory  from 

Gooseberry  Valley.  UT.  26623 
Heard  Museum,  Phoenix,  AZ;  Navajo  rattles, 

10407 
Marine  Corps  et  al.,  Honolulu,  HI;  inventory 

completion,  19939 
Mesa  Southwest  Museum,  AZ;  Navajo  masks, 

5403 
Miimesota  Indian  Affairs  Council,  Bemidji. 

MN;  inventory,  1 95 1 1 
Museum  of  Indian  Arts  and  Culture  Laboratory 

of  Anthropology,  NM;  inventory  from 

Torribio  Site,  NM.  5404 
Museum  of  New  Mexico,  Sanu  Fe.  NM,  35607, 

35608 
Museum  of  Northern  Arizona.  AZ;  Navajo  Male 

and  Female  Shooting  Way  Chant  bundle. 

30019 
National  Park  Service.  Great  Basin  National 

Parte  NV;  inventory.  19940 
Nevada  State  Office.  Land  Management  Bureau, 

NV;  inventory  from  Churchill  County,  NV, 

14960 


National  Science 

Oklahoma  Historical  Society,  OK;  pipe.  1872 
Peabody  Museum  of  Archaeology  and 
Ethnology,  MA — 
Inventory  hom  Fort  Drane,  FL.  10407 
Inventory  from  Maine.  1873 
Plimoth  Plantation,  Inc..  MA;  inventory.  14137 
Port  Huron  Museum,  Ml;  inventory,  30019 
Pratt  Museum.  Homer.  AK;  inventory  from 

Chugachik  Island  and  Togiak.  AK,  19514 
Rhode  Island  Historical  Society,  RI— 
Inventory  from  Westerty,  RI.  1 1452 
Soapstone  bowl.  etc..  1 1452 
Robert  S.  Peabody  Museum  of  Archaeology, 

MA;  buffalo  hide  clan  mask,  14138 
South  Dakota  State  Archaeological  Research 
Center,  SD;  inventory,  18033.  20647. 
20648 
Tongass  National  Forest,  AK;  inventory  from 

Kuiu  Island.  AK.  18034 
Tonto  National  Forest,  AZ;  inventory.  8209. 

9912 
University  of  Maine.  Orono.  ME;  inventory. 

4285 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology,  PA; 
inventory  from  New  York,  24825 
Oil  and  gas  plans  of  operation;  availability,  etc.: 

Padre  Island  National  Seashore.  TX.  3765 
Oil  and  gas  plans  of  operations;  availability,  etc.: 

Big  Thicket  National  Preserve.  TX.  31808 
Realty  actions;  sales,  leases,  etc.: 
ApfMdachian  National  Scenic  Trail.  NY.  16825. 
32247 
Reports  and  guidance  documents;  availability,  etc.: 

Wildland  fire  management  activities.  34663 
Telecommunications  Act  of  1996;  implementation: 
Telecommunication  antetma  sites  in  NPS  unites; 
siting  guidance  and  procedures.  10243 

National  Railroad  Passenger 
Corporation 

RULES 

Freedom  of  Information  Act;  implementatian. 
7311 

National  Science  Foundation 

RULES 

Antarctic  Conservation  Act  of  1978;  civil 
monetary  penalties;  inflation  adjustment, 
32761 

niGPOSED  RULES 

Antarctic  animals  and  plants  conservation.  29963 
Antarctic  ScieiKe.  Tourism,  and  Conservation  Act 
of  1996;  implementatioa: 
Non-U.S.  flagged  vessels  used  for  Antarctic 
expeditions;  emergency  response  plans. 
30438 
Semi-annual  agenda.  22796 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  16282. 
23810.  26827.  29252.  30024 
Antarctic  Conservation  Act  of  1978;  permit 

applications,  etc..  2422.  6966.  10947.  14142. 
18048.  26827 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Science  Board.  27105 
NSF2000  Steering  Committee.  4494 
U.S.  National  Assessment  Synthesis  Team.  9267 
Meetings: 
Advanced  Networking  Infrastnicbire  and 

Research  Special  Emphasis  Panel,  7185 
Advanced  Scientific  Computing  Special 
Emphasis  Panel,  3005 


FEDERAL  REGISTER  INDEX,  January-June,  1998 


C7 


National  Science 


Alan  T.  Waterman  Award  Committee.  3591 
Antarctic  Tour  Operators,  33964 
Anthropological  and  Geographic  Sciences 

Advisory  Panel.  12511,  17463 
Astronomical  Sciences  Special  Emphasis  Panel, 

1128.  17464.20217 
Bioengineering  and  Environmental  Systems 

Special  Emphasis  Panel.  3591.  8694, 

18940,  20218,  25526,  26828,  33964 
Biological  Infrastnicmre  Special  Emphasis 

Panel,  26828.  28006 
Biological  Sciences  Advisory  Committee. 

13701.20218 
Biological  Sciences  Advisory  Committee; 

Committee  of  Visitors,  33964 
Biological  Sciences  Special  Emphasis  Panel, 

3005,  10948,  16282,  17467 
Biomolecular  Processes  Advisory  Panel,  14734, 

18940 
Biomolecular  Structure  and  Function  Advisory 

Panel.  16282.  17464 
Cell  Biology  Advisory  Panel,  14735,  16283 
Chemical  and  Transport  Systems  Special 

Emphasis  Panel,  13702,  16283,  17464, 

20218 
Chemistry  Special  Emphasis  Panel,  10048, 

18940 
Civil  and  Mechanical  Systems  Special  Emphasis 

Panel,  1 129.  10049.  23303,  28006,  31233 
Cognitive,  Psychological,  and  Language 

Sciences  Advisory  Panel,  13702,  16283, 

17464 
Computer  and  Communicatioa  Research  Special 

Emphasis  Panel,  16283 
Computer  and  Computation  Research  Special 

Emphasis  Panel,  1 129,  9871,  16284 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee,  3592, 

17465 
Computer-Communications  Research  Special 

Emphasis  Panel,  3005,  3006,  5406 
Cross  Disciplinary  Activities  Special  Emphasis 

Panel,  7186,  12512,  16284 
Design,  Manufacture,  and  Industrial  Innovation 

Special  Emphasis  Panel.  16284.  26828 
Developmental  Mechanisms  Advisory  Panel, 

16284 
Digital  libraries;  undergraduate  science, 

mathematics,  engineering,  and  technology 

(SMET)  education;  workshop,  18941 
DOE/NSF  Nuclear  Science  Advisory 

Committee,  6232 
Earth  Sciences  Proposal  Review  Panel,  10948, 

18941 
Ecological  Studies  Advisory  Panel,  12512 
Economics.  Decision,  and  Management  Sciences 

Advisory  Panel.  12512 
Education  and  Human  Resources  Advisory 

Committee.  12513.  29758 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  8695.  9871.  17465, 

26828,  28006,  31233,  32032 
Elementary,  Secondary  and  Informal  Education 

Special  Emphasis  Panel,  16285.  17465. 

28007,  34938 
Engineering  Advisory  Committee,  4494,  20219 
Engineering  Education  and  Centers  Special 

Emphasis  Panel,  17465,  18941,  33419, 

33964,  33%5 
Equal  Opportunities  in  Science  and  Engineering 

Committee,  3592,  28007 
Experimental  and  Integrative  Activities  Special 

Emphasis  Panel,  10948,  18941 
Experimental  Programs  to  Stimulate 

Competitive  Research  Special  Emphasis 

Panel,  987  h 


Genetics  Advisory  Panel,  17465,  18942 
Geosciences  Advisory  Committee,  20219 
Geosciences  Special  Emphasis  Panel,  3592, 

9871,  10949,  12513,  13702,  16285.  17466. 

23810 
Graduate  Education  Special  Emphasis  Panel, 

3006,4494,  13702 
Human  Resource  Development  Special 

Emphasis  Panel,  6232,  9871,  10949.  33%5 
Information  and  Intelligent  Systems  Special 

Emphasis  Panel,  1 1 29,  3006,  4494,  25526 
Information,  Robotics  and  Intelligent  Systems 

Special  Emphasis  Panel,  20434 
Integrative  Activities  Special  Emphasis  Panel, 

26829,  33965 
International  Programs  Special  Emphasis  Panel, 

1129 
Materials  Research  Special  Emphasis  Panel, 

1 129.  3592,  4495,  17466,  19522 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  3592,  7186,  16285 
Mathematical  Sciences  Special  Emphasis  Panel, 

1130,  3593,  6233.  10949,  18942,  29252 
Neuroscience  Advisory  Panel,  16286,  17466 
NSF/DOE  Nuclear  Science  Advisory 

Committee,  28007 
Physics  Special  Emphasis  Panel,  1 130,  4495, 

7186,  12513,  16286,  26829,  33965 
Physiology  and  Ethology  Advisory  Panel,  6233, 

12513,  16286,  17467 
Polar  Programs  Advisory  Committee,  16287, 

29253 
Polar  Programs  Special  Emphasis  Panel,  20219 
Research,  Evaluatioo,  and  Communication 

Special  Emphasis  Panel,  3007,  33965. 

34938 
Science  and  Technology  Infrastructure  Special 

Emphasis  Panel.  12514.  17467 
Social  and  Political  Science  Advisory  Panel. 

16287 
Social.  Behavioral,  and  Economic  Sciences 

Advisory  Committee.  23303 
Social.  Behavioral,  and  Economic  Sciences 

Special  Emphasis  Panel,  3007.  13702. 

34667 
Undergraduate  Education  Special  Emphasis 

Panel.  12514 
United  States  National  Assessment  Synthesis 

Team.  12514 
Meetings;  Sunshine  Act.  7842.  23476 
Privacy  Act: 

Systems  of  records.  264 
Weather  and  climate  issues;  request  for 
meteorologists'  and  public's  views  and 
comments.  12514 

National  Security  Council 

RULES 

Freedom  of  Information  Act;  implementation;  CFR 
part  removed.  25736 

NOTICES 

Agency  records;  public  access,  25737 

National  Skill  Standards  Board 

NOTICES 

Meetings,  6782,  25098 

National  Technical  Information 
Service 

NOTICES 

Meetings; 
Advisory  Board.  8613 


National  Telecommunications  and 
Information  Administration 

PROPOSED  RULES 

Internet  names  and  addresses;  technical 
management  improvement,  8826 

NOTICES 

Agency  information  collection  activities:. 

Proposed  collection;  comment  request,  31447 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Public  telecommunications  facilities  program: 
Pan-Pacific  education  and  communications 
experiments  by  satellite  program,  368, 
>  13478,  29076 
Telecommunications  and  information 

infrasDiichire  assistance  program,  358 
Applications  received;  list,  23340 
Internet  names  and  addresses  management;  policy 

statement,  31741 
Meetings: 
Privacy  issues  related  to  electronic  commerce, 

33355 
Public  Interest  Obligations  of  Digital  Television 
Broadcasters  Advisory  Committee,  2218, 
7404,  15178,  17821,  28361 
Spectrum  Planning  and  Policy  Advisory 
Committee,  27923 
Privacy  protection  and  questions  related  to  online 
privacy;  effective  self  regulation  elements; 
comment  request,  30729 

National  Transportation  Safety  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
28416 
Aircraft  accidents;  hearings,  etc.: 
Agana,  Guam;  Korean  Air  flight  801  Boeing 
747-300;  accident,  4306 
Meetings;  Sunshine  Act.  579.  5821,  9267,  9268, 
17035,  18458,  19522.  23303,  26212,  29253, 
31532.  34195 

National  Women's  Business  CouncQ 

NOTICES 

Meetings;  Sunshine  Act,  30784  --- 

Natural  Resources  Conservation 
Service 

PROPOSED  RULES 

Technical  assistance: 
State  Technical  Committees;  membership  and 
role  expansion 
Comment  period  extension,  446 

NOTICES 

Conservation  Practices  National  Handbook: 

Conservation  practice  standards,  new  or  revised; 
comment  request,  13166 

Environmental  statements;  availability,  etc.: 
Bear  Creek  Watershed.  lA  and  MN.  31 198 
Cochgalechee  Creek  Watershed.  AL.  34847 
Colfax  Watershed.  ND.  27047 
Hackbeny  Draw  Watershed.  NM.-«900 
Little  Toby  Creek  Watershed.  PA.  14896 
Maricopa-Stanfield  Watershed.  AZ.  27919 
McKenzie  Creek  Watershed.  MO.  29973 
New  York  City  Watershed.  NY.  28349 
North  Fork  Hughes  River  Watershed.  WV, 

16246 
PBA-12a  Barataria  Bay  Waterway  West  Bank 

Protection  Project,  LA,  7753 
Santa.  Cruz  River  Watershed,  NM,  51 
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Tammany  Cwk  Supplemental  Watershed 
Protection  Project,  ID,  32808 
Environmental  $t$tements;  notice  of  intent: 

Snake  River  IWatershed,  MN,  15175 
Federal  Agricul^  Improvement  and  Reform  Act 
of  19%:     ! 
Nutrient  mani^ement  technical  and  program 
assistance  activities  policy,  19889,  33908 
Field  office  technical  guides;  changes: 
Alabama,  77S4 
Rorida,  IOI88i  25815 
Georgia.  I33M 
Kentucky.  27048 
New  York,  1W8.  24527 
Tennessee,  1J429 
Meetings:  J I 

Agricultural  Air  Quality  Task  Force,  1 1867, 
28349,  29974 

Navy  Department 

RULES 

Acquisition  regulations: 

Shipbuilding  contracts;  price  adjustments,  24129 
Navigation,  COtREGS  compliance  exemptions: 

USS  Blue  Ridje.  1 9655 

USS  Bonhomrae  Richard,  9742 

USS  Constellttion,  34811 

USS  Denver,  !9f744 

USS  Donald  Qx>k.  24747 

USS  Harry  SJ  Truman,  3 1 356 

USS  McFaul,' 13340 

USS  Stout.  29612 
Personnel: 

Employee  co44uct  standards  and  reporting 
'procedures  on  defense  related  employment; 
CFR  parts  removed 
Correction,  4694 
Privacy  Act:  implementation,  25773 

PROPOSED  RtlLES 

Personnel: 
Employee  cooc  uct  standards  and  reporting 

procedural  on  defense  related  employment; 
CFR  parte  removed,  3860 

NOTICES        I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7130, 
7131,  89^^ 
Base  realignmerlt;and  closure: 
Surplus  Federal  property — 
Defense  Deipartment  Housing  Facility. 

Novato,iCA,  18893 
Naval  Air  >Marfare  Center,  Aircraft  Division, 

Trentojii  NJ,  6544 
Naval  Suppitft  Activity,  Memphis,  TN,  6543 
Environmental  sUtements;  availability,  etc.: 
Base  realigiuKkit  and  closure — 
Guam;  surp^fs  U.S.  Navy  property,  17824 
Naval  Air  $tkcion  Cecil  Field.  FL; 
realignment  of  F/A- 1 8  aircraft  and 
operatijabal  functions  to  other  East  Coast 
installations.  27925 
Naval  Air  \^apons  Station  Point  Mugu,  CA; 
E-2  sqiikdrons  relocation  from  Marine 
Corps  Wir  Station  Miramar,  CA,  31453 
Naval  StatiM  Long  Beach  and  Long  Beach 
Naval  Shipyard.  CA,  30205 
Marine  Corps  iftase  Camp  Pendleton,  CA;  Santa 
Margarita  River  flood  control  and  Basilone 
Road  Bridge  replacement  projects,  7131 
Marine  Corps  Base,  Quantico,  VA;  solid  waste 
landfill  cpnstruction  and  operation,  13039 
Naval  Air  Station  Fallon,  NV;  B-20  training 
range;  land  withdrawal  renewal,  32865 
Patuxent  Rive  -  Complex,  MD;  increased  flight 
and  related  operations,  28376,  30482 
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Puerto  Rico;  relocatable  over  the  horizon  radar 
system:  construction  and  operation,  7764 
Environmental  statements;  notice  of  intent: 
Marine  Corps  Base  Camp  Pendleton,  CA; 
Milcon  Project  P-527b,  sewage  effluent 
disposal  compliance,  5790 
Pacific  Missile  Range  Facility,  Kauai,  HI; 
enhancement  of  capability  to  conduct 
missile  defense  testing  and  training 
activities;  public  hearing,  17824 
International  Convention  for  Prevention  of 

Pollution  from  Ships  (MARPOL)  Annex  V: 
Garbage  discharges  ftom  Navy  ships  in  special 

areas,  29717 
Plastic  processor  installation  on  Navy  ships. 
29718 
Inventions,  Govemment-owned;  availability  for 
licensing,  6728,  8960,  13039,  18385.  24534. 
26162,  30482.  34852 
Ultra-high  resolution  liquid  crystal  display  on 
silicon-on-sapphire,  34153 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel. 

12458,  14687 
Naval  Academy,  Board  of  Visitors,  6544,  24166 
Naval  Research  Advisory  Committee,  18388, 
34852 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Concord  Circuits.  32193 
Environics,  Inc.,  31455 
Evalutech,  LLC,  8960 
Lockheed  Martin  Corp.,  14687 
Madison  Technology  International,  Ltd..  24534 
MedAcoustics,  Inc.,  26162 
MSE  Technology  Applications.  Inc..  18894 
Option  Systems.  Inc.,  30482 
Prime  Capital  Group.  Inc.,  26163 
SmithKline  Beecham  Biologicals  S.A.,  14688 
U.S.  Drug  Testing.  Inc..  61 
Zesto  Therm,  Inc..  13039 
Privacy  Act: 
Systems  of  records,  3546,  10366,  35575 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act,  6967,  27756 

Northeast  Dairy  Compact 
Commission 

RULES 

Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Fluid  milk  distributions  in  six  New  England 
States  during  1998-1999  contract  year, 
exemption,  101 04 
Producer  referendum  results,  101 II 

PROPOSED  RULES 

Bylaw  amendments,  etc.;  meeting,  23231 
Over-order  price  regulations: 
Compact  over-order  price  regulations — 
Diverted  or  transferred  milk  and  reserve  fiind 
for  reimbursement  to  school  food 
authorities,  31943 
Fluid  milk  distributions  in  six  New  England 
Stales  during  1998-1999  contract  year, 
exemption;  meeting.  1396,  3267 
NOTICES 
Meetings.  9872,  14142,  29253,  34488 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  domestic  licensing: 
Timepieces  containing  gaseous  tritium  light 
sources;  distribution,  32969 


Nuclear 

Byproduct  material;  medical  use: 

License  terms,  31604 
Decommissioning  funding  by  nonprofit  and  non- 
bond-issuing  licensees;  self-guarantee,  29535 
Deliberate  misconduct  by  unlicensed  persons; 
extension  to  six  categories  of  persons,  1890 
Correction,  13773 
Fee  schedules  revision;  100%  fee  recovery  (1998 

FY),  31840 
Freedom  of  Information  Act;  implementation, 
2873 
Correction,  12988 
Licensee  personnel;  access  authorization  fee 

schedule.  25156 
Organization,  functions,  and  authority  delegations: 

Chief  Financial  Officer  Office  et  al.,  1 5740 
Production  and  utilization  facilities;  domestic 
licensing: 
Light-water  power  reactors;  criticality  accident 

requirements;  withdrawn,  9402 
Nuclear  power  plants — 
IEEE  nationaj  consensus  standard;  safety 
systems;  power,  instrumentation,  and 
control  portions;  incorporation  by 
reference;  withdrawn;  conection,  1335 
Radiation  protection  standards: 
Radiography  licenses  and  radiation  safety 
requirements  for  indusuy  radiographic 
operations — 
Radiographer  certifkation;  certifying  entities, 
32971 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage  licensing 
requirements: 
Safeguards,  26955 

PROPOSED  RULES 

Byproduct  material;  domestic  licensing: 
Regulatory,  health,  and  radiation  safety  basis 
of  licensing  practices;  clarification; 
withdrawn,  14381 
Fee  schedules  revision;  100%  fee  recovery  (1998 
FY).  16046 
Correction,  1 7130 
Independent  storage  of  spent  nuclear  fuel  and 
high-level  radioactive  waste;  licensing 
requirements,  miscellaneous  amendments, 
31364 
Practice  rules: 
Domestic  licensing  proceedings — 
High-level  radioactive  waste  disposal  at 
geologic  repository,  5315 
Production  and  utilization  facilities;  domestic 
licensing: 
Light-water  power  reactors;  criticality  accident 

requirements.  29357 
Nuclear  power  plants — 
Components;  construction,  inservice 

inspection,  and  inservice  testing;  industry 
codes  and  standards.  3673 
Nuclear  power  generating  suitions;  safety 
systems  criteria.  20136 
Regulatory  agenda;  report  availability,  1 1 169 
Rulemaking  petitions: 
Crane,  Peter  G.,  3052 
International  Energy  Consultants,  Inc.,  8362, 

34335 
Prairie  Island  Coalition,  12040 
Semi-aimual  agenda,  23040 
Special  nuclear  material;  domestic  licensing: 
Light-water  power  reactors;  criticality  accident 

requirements,  29357 
Rulemaking  activities;  meeting,  27870 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements,  13372 

NOTICES 

Abnormal  occurrence  reports: 
Annual  report  to  Congress  (1997  FY).  25880 
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Nuclear 

Agency  information  collection  activities: 

Vermont  Yankee  Nuclear  Power  Corp.,  2425 

1 8237,  1 9760,  23307,  24833,  25886,  26656, 

Proposed  collection;  comment  request.  2422, 

Virginia  Electric  &  Power  Co..  13079,  25885, 

27756,  29462,  30260,  31814,  33103,  34493, 

4675,  6782,  8222.  9020,  9580,  10347, 

33100 

35620 

11698,  13436,  13703,  14479,  15232, 

Washington  Public  Power  Supply  System, 

Multi-Agency  Radiation  Survey  and  Site                           { 

17467,  I9%2,  24573,  25098,  25238 

28013 

Investigation  Manual;  availability,  6915 

Submission  for  0MB  review;  comment  request. 

Environmental  statements;  notice  of  intent- 

Nuclear  industry  employees;  safety-conscious 

9581.  10247.  1 191 1,  23303,  24573,  25238, 

Baltimore  Gas  &  Electric  Co.,  31813 

work  environment;  standardized  approach; 

26212.  28007.  29253.  30024.  33096. 

Export  and  import  license  applications  for  nuclear 

withdrawn.  6235 

34489.  34938 

facilities  or  materials: 

Operating  licenses,  amendments;  no  significant 

Certificates  of  compliance: 

Allied  Technology  Group.  114 

hazards  considerations;  biweekly  notices. 

United  States  Enrichment  Corp. — 

Combustion  Engineering,  4306 

2271,  4308,  6968,  9589,  1 1913,  14482. 

Paducah  Gaseous  Diffusion  Plant,  KY,  et  al.. 

General  Atomics,  17217 

17219.  19964.  24210.  25101.  27757.  30261. 

19962,  24832 

GTS  Duratek,  31233 

33103 

Portsmouth  Gaseous  Diffusion  Plant,  OH, 

Gaseous  diffiisioa  plants;  "backfitting" 

Organization,  functions,  and  authority  delegations: 

274,  8223,  14737,  19536.  19538 

requirements;  staff  implementation  criteria; 

Local  public  document  room  relocation  and 

Committees;  establishment,  renewal,  termination, 
etc.: 

availability  and  inquiry,  35296 
Generic  lettcre: 

establishment — 

Union  Electric  Co.;  Callaway  Plant  Unit  1. 

Medical  Uses  of  Isotopes  Advisory  Committee, 

Control  rod  insertion  problems;  bulletin 

MO;  relocation,  5407 

17218 

supplement  issuance;  cancellation,  3773 

Petitions;  Director's  decisions: 

Nuclear  Waste  Advisory  Committee,  30521 

Laboratory  testing  of  nuclear-grade  activated 

Commonwealth  Edison  Co.,  25527 

Reactor  Safeguards  Advisory  Committee,  6235 

charcoal,  9581 

Connecticut  Yankee  Atomic  Power  Co.,  23816 

Enforcement  actions;  policy  and  procedure: 

Loss  of  reactor  coolant  inventory  and  associated 

Envirocare  of  Utah.  Inc.,  4501 

Deliberate  misconduct  rule;  policy  statement. 

potential  for  loss  of  emergency  mitigation 

Florida  Power  &  Light,  25886 

1982 

functions  while  in  shutdown  condition. 

North  Atlantic  Energy  Service  Corp.,  3361. 

General  statement  of  policy  and  procedure; 

30521 

13884 

revision,  26630 

Nuclear  power  plants;  computer  systems;  year 

Northeast  Utilities,  8697,  31234 

Environmental  statements;  availability,  etc.: 

2000  readiness,  27607 

Northern  States  Power  Co.,  8703 

Air  Force  Department,  McClellan  Air  Force 

Pressurized-water  reactor  Class  1  high  pressure 

Northwest  Utilities,  13705 

Base,  CA;  TRIGA  reactor,  16830 

safety  injection  piping;  augmented 

Philadelphia  Veterans  Affairs  Medical  Center, 

American  Cyanamid,  12517 

inspection,  15233,  18236 

10959 

Arizona  Public  Service  Co.,  14479 

Steam  generator  internals  at  foreign  and  U.S. 

Southern  California  Edison  Co.,  et  al.,  32253, 

Baltimore  Gas  &  Electric  Co.,  1 14,  13883, 

pressurized-water  reactor  facilities; 

33968 

27606 

degradation,  8% 

Vermont  Yankee  Nuclear  Power  Corp.,  28015 

Carolina  Power  &  Light  Co.,  1 1698,  29039 

Storage,  preservation,  and  safekeeping  of  quality 

Privacy  Act: 

Central  Hudson  Gas  &  Electric  Corp.,  34667 

assurance  lecoids  in  electronic  media. 

Systems  of  records,  14497 

Central  Maine  Power  Co..  24576 

16592 

Radioactive  material  packaging  and  transportation: 

COGEMA  Mining,  Inc.,  34942 

Year  2000  readiness  of  computer  systems  at 

Nuclear  waste;  advance  notification  to  States, 

Commonwealth  Edison  Co.,  2268.  35294 
Commonwealth  Edison  Co.  et  al.,  10957 

nuclear  power  plants,  4498 
Meetings: 

35620 

Regulatory  guides;  issuance,  availability,  and 

Consolidated  Edison  Co.  of  New  York,  Inc., 

American  Society  for  Quality  Control  and  NRC; 

withdrawal,  275,  1877,  2426,  3008,  7844, 

6584 

quality  assurance  principles,  331 19 

14739,  18050,  24833 

Consumers  Power  Co.,  19759 

Babcock  &  Wilcox  Shallow  Land  Disposal 

Reports  and  guidance  documents;  availability,  etc.: 

Crow  Butte  Resources.  Inc..  9023 

Area,  PA;  decommissioning,  26655 

Combined  license  review  process;  Commission 

Detroit  Edison  Co.,  29256 

Decommissioning  for  routine  materials  cases; 

paper,  comment  request.  25528 

Duke  Energy  Corp.  et  al.,  19963 

woritshop,  10049 

Event  reporting  guidelines,  6237 

Florida  Power  &  Light  Co.,  8695 

Dresden  Nuclear  Power  Station,  Unit  1,  Morris, 

Materials  licenses,  consolidated  guidance: 

General  Atomics,  20671 

IL;  decommissioning,  34668 

irradiator  licenses  program-specific 

GPU  Nuclear  Corp.,  20223 

Incident  response  fimction  self-assessment. 

guidance,  20224 

Idaho  National  Engineering  and  Environmental 

30521 

Nuclear  power  reactors  decommissioning;  staff 

Laboratory,  ID;  DOE  construction  and 

Industry  stakeholder  role,  34946 

responses  to  frequently  asked  questions. 

operation  of  independent  spent  fuel  storage 

Licensing  Support  System  Advisory  Review 

20673,  26656 

installation,  13077 

Panel,  6968,  86% 

Permanentiy  defiieled  Westinghouse  plants; 

IBS  Utilities,  Inc.  et  al.,  13078 

Medical  Uses  of  Isotopes  Advisory  Committee, 

proposed  standard  technical  specificatioos. 

Maine  Yankee  Atomic  Power  Co.,  35295 

4306,  4307,  4678 

25527 

Nebraska  Public  Power  District,  28012 

Nuclear  Waste  Advisory  Committee,  7188, 

Spent  fuel  heatup  following  loss  of  water  in 

New  York  State  Electric  &  Gas  Corp.,  2701 

11912,  16831,  18460,  26217.  35619 

spent  fuel  pool;  analysis,  30029 

Northern  Sutes  Power  Co..  3929.  23477 

Radiation  Standards  Interagency  Steering 

Transportation  packages  for  spent  nuclear  fuel; 

Omaha  Public  Power  District.  5821.  26653 

Committee,  26217 

standard  review  plan,  16594 

Pacific  Gas  &  Electric  Co..  10654.  16831 

Radiological  criteria  for  license  termination; 

Sealed  source  and  device  evaluation  and  approval 

Peach  Bonom  Atomic  Power  Station.  33735 

final  sutus  survey  methods  and  dose 

authority  relinquishment  by  Oregon  and 

.  Pennsylvania  Power  &  Light  Co.,  15900,  24197 

modeling;  workshop,  1 15,  4307 

reassumption  by  NRC,  17903 

Philadelphia  Electric  Co.,  4497,  25526 

Reactor  Safeguards  Advisory  Committee,  2270, 

Site  decoDunissioning  plans;  sites: 

Power  Authority  of  State  of  New  Yoric,  17902, 

2271,  3174,  3360,  7188,  7189,  8503,  8504, 

Dairyland  Power  Cooperative  La  Crosse  Boiling 

17903.  34205 

86%,  10655,  13080,  13437,  13438,  14977, 

Water  Reactor,  WI;  reported  meetings. 

Private  Fuel  Storage.  L.L.C.,  24197 
ProTechnics  International,  Inc.,  33966 

15236,  17218,  17468,  18461,  18462, 
19%3,  19964,  26218,  26219,  27105, 

25099 

Enrico  Fermi  Atomic  Power  Plant  Unit  1, 

Rochester  Gas  &  Electric  Corp.,  31534 

28014.  28417.  28453,  33102,  33736, 

Newport,  MI;  meetings,  12518 

Saxton  Nuclear  Experimental  Corp.  et  al.,  18459 

352%,  35297 

Manhattan  College  Zero  Power  Reactor, 

Southern  Nuclear  Operating  Co.,  Inc.,  et  al.. 

Regulatory  information  conference,  3007 

Riverdale,  NY,  23816 

10248,20221,34491 

Regulatory  oversight  of  DOE  facilities,  121 16, 

Peach  Bonom  Atomic  Power  Station,  Unit  1 , 

Tennessee  Valley  Authority,  10958,  14481, 

31535 

Delta,  PA;  meeting,  30785 

34944 

Utility/NRC  interface  licensing;  workshop. 

Phillip's  Research  Center's  Radiation 

Toledo  Edison  Co.  et  al.,  4678 

34669 

Laboratory,  Bartlesville,  OK,  11317 

Transnuclear.  Inc..  26653.  26654,  29257 

Meetings;  Sunshine  Act.  116,  8%,  1985,  3361, 

Twin  Cities  Army  Ammunition  Plant,  Depleted 

UMETCO  Minerals  Corp.,  25100 

3932,  5573,  6786,  8224,  9272,  10249,  10417, 

Uranium  Facilities,  New  Brighton,  MN, 

Union  Electric  Co.,  14739 

11699,13081.13288.14145,15465,17218, 

28015 
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U.S.  Anny  Ganikon,  Fitzsimons,  Aurora.  CO; 
hearing,  28418 
Steel  mills  survey;  risk  assessment  of  generally 
and  specifically  licensed  devices;  withdrawn, 
23478  I  I 

Applications,  hearitigs,  determinations,  etc.: 
Aharon  Ben-Haitn,  20434 
Arizona  Public  Service  Co.  ct  al..  29460 
Baltimore  Gas  &  Electric  Co..  6233,  6783. 

11312.  114$$,  20663.  26213.  27601 
Ben-Haim,  Ahan«.  M.D..  184S8 
Boschuk,  John.  Jr.,  19S22,  28S26 
Boschuk.  Lourdes  T.,  19525.  28526 
Boston  Edison  Co.,  8502,  23304 
Carolina  Power  &  Light  Co.,  17900.  24574, 

28008,  29758,  32251,  34489 
Ccntcrior  Service  Co.,  19526 
Central  Hudson  das  &  Electric  Corp.,  30025 
Central  Maine  Pblwer  Co.,  20434,  32251 
Geveland  ElecUiit  Illuminating  Co.  et  al.,  4495. 

13287 
Commonwealth  Bdison  Co.,  273.  3926,  3927, 

9872,  14735,  17036,  27601.  33097 
Commonwealth  Bdison  Co.  ct  al.,  16829 
Consolidated  Edl^oa  Co.  of  New  Yotfc,  Inc., 

7843  I ' 

Consumers  Eneijgy  Co..  580,  28009 
Detroit  Edison  C«..  18048,  24195.  24830, 

29254,  3153& 
Duke  Energy  Q^p.,  3593,  6784.  8503.  19758. 

29759,  3309*7.  35293 
Duke  Energy  Cofp.  et  al..  23306 
Duquesne  Light  Co.,  14142,  34939 
Elamir,  Magdy,  M.D..  18458.  31812,  33099 
Entergy  Operatioes.  Inc.,  9268 
Florida  Power  &  Light  Co.,  10949 
Florida  Power  Corp.,  2423,  35615 
Florida  Power  Corp.,  Inc.,  29760 
GPU  Nuclear  Cofp.  et  al.,  9270 
GPU  Nuclear.  lif .,  28526 
GPU  Nuclear  WcL  et  al..  30025,  30518 
Ground  Engineering  and  Testing  Service,  Inc., 

34196 
Heritage  Minenili,  Inc.,  121 14 
Herring,  Randall  L.,  34 1 97 
Hydro  Resources;  Inc.,  18459 
Idaho  State  University,  24830 
lES  Utilities.  Inc.,  29761 
ES  Utilities  Inc.,  et  al.,  9872,  9874 
Illinois  Power  Co.,  18459,  30519 
Indiana  Michigan  Power  Co.,  1 1455.  34198 
International  Utiatiium  (USA)  Corp.,  18236 
J&L  Testing  Co..  Inc.,  19529 
Johnson,  Thomas  C,  25239 
Koch  Engineering  Co.,  Inc.,  34198 
Long  Island  Lighting  Co.,  1876 
McGriff.  Julian  H.,  10955 
Moisture  Protection  Systems  Analysts,  Inc., 

23810       I ; 
Naidslico,  Albert  M,  Jr.,  25240 
NDT  Services,  Uc.  16588,  24831 
Nebraska  Public  iPower  District,  13074.  29762 
New  Yorii  State  Electric  &  Gas  Corp.,  15232 
Niagara  Mohawk  Power  Corp.,  1 1317.  16830, 

27601,  29037,  30026 
North  Atlantic  Chergy  Service  Corp.,  34200 
Northeast  Nuclear  Energy  Co.,  1 14,  10654, 

13703,  19332,  20219,  24831,  24832,  30785 
Northern  Statestfowcr  Co.,  4676,  13704.  14972, 

23812,  25242 
Omaha  Public  piwer  District.  5407.  7186. 

29461        I' 
Pacific  Gas  &  tjcctrik;  Co.,  13287,  18460 
PECO  Energy  Co.,  29037,  34940 
Pennsylvania  Power  &  Light  Co.,  9270,  20664, 

20666,20667,20669.25883.26630. 

28010,  33100.  34200 


Philadelphia  Electric  Co.,  4496.  5973,  28012. 

29038 
Power  Authority  of  State  of  New  York.  1 1456, 

18942.  18943.31812 
Power  Inspection.  Inc.,  6967,  13882 
Private  Fuel  Storage,  L.L.C.,  15900,  23476 
Public  Service  Co.  of  Colorado.  121 15 
Public  Service  Electric  &  Gas  Co..  16830 
Rich,  Darrel  T..  1981 
Rochester  Gas  &  Electric  Corp..  26213.  33966, 

35617 
Schott  Glass  Technologies,  Inc..  13076 
Southern  Nuclear  Operating  Co.,  Inc.,  35618 
Southern  Nuclear  Operating  Co.,  Inc..  et  al., 

3174,  9020,  10957,  11912,  25883 
STP  Nuclear  Operating  Co.,  34202 
Tennessee  Valley  Authority.  12517.  15464. 

23306.  25243.  29763.  31533,  3225i  34490 
Texas  Utilities  Electric  Co..  1 1458,  14974, 

16287.  19534 
Toledo  Edison  Co.  et  al..  6234,  6583,  9023. 

11460,34941 
Union  Electric  Co.,  16591 
United  States  Enrichment  Corp.,  23813 
Vaquer,  Jose  M.  Colon,  M.D.,  23814 
Vermont  Yankee  Nuclear  Power  Corp.,  893, 

3928,  14976 
Virginia  Electric  &  Power  Co..  34204 
Washington  Public  Power  Supply  System. 

16289,  19758.  29461 
Westinghouse  Electric  Corp.,  3929 
Wisconsin  Electric  Power  Co..  23477,  27605 
Wolf  Crtek  Nuclear  Operating  Corp..  26829 
Yankee  Atomic  Electric  Co..  275,  13077 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings,  11931,28418 
Waste  package  concepts  and  identification  of 
research  needs;  workshop,  19276 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  health  standards: 
Federal  regulatory  reform,  33450 
Scaffokls— 
Effective  date  and  reporting  and 

recordkeeping  requirements,  3813 
Training  requirements;  CFR  correction,  1919 
Safety  and  health  standards,  etc.: 
Federal  regulatory  reform,  33450 
Reporting  and  recordkeeping  requirements, 

13338,  17093 
Respiratory  protection,  1 152 
Correction,  20098 
Shipyard  employment  safety  and  health  standards 
and  construction  safety  and  health  standards: 
Asbestos;  occupational  exposure,  35137 

PROPOSED  RULES 

Fire  Protection  for  Shipyard  Employment 

Negotiated  Rulemaking  Advisory  Committee: 
Meetings,  27698 
Safety  and  health  standards: 
Cotton  dust  standard;  meeting,  34140 
Grain  handling  facilities  standard,  34139 
Safety  and  health  standards,  etc.: 
Dipping  and  coating  operations  (dip  tanks). 

16918 
Methylene  chloride:  occupational  exposure, 

24501 
Tuberculosis;  occupational  exposure 
Meetings.  5905 
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Overseas 

Shipyard  employment  safety  and  health  standards" 
Fire  Protection  for  Shipyard  Employment 
Negotiated  Rulemaking  Advisory 
Commitiee — 
Meetings.  4426 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3155, 
3156.  4674.  5572.  10047,  11311,  12509. 
13073,  19518,  19519.  19520,  26211, 
27595.  27596.  27597,  28004.  31231. 
33711,33712.33713,33715,34931. 
34932.  34933 
Committees;  establishment,  renewal,  lerminatiao, 

etc.: 
\Maritime  Advisory  Commitiee  for  Occupational 
Safety  and  Health.  9861 
Occupational  Safety  and  Health  National 
Advisory  Commitiee,  20217 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Susan  Harwood  training  program,  25871 
Meetings: 
Coostnictioo  Safety  and  Health  Advisory 

Committee.  14139 
Environmental  tobacco  smoke  exposure  in 

hospitality  industry;  ventilation  engineering 
controls;  technical  workshop.  29035 
Maritime  Advisory  Committee  for  Occupational 

Safety  and  Health.  3590 
Metalworking  Fluids  Standards  Advisory 

Committee.  9862.  13435,  30258 
Occupational  Safety  and  Health  National 

Advisory  Committee,  2421,  17020 
Tobacco  smoke,  environmental  exposure  risk 
assessment,  34934 
Memorandums: 
Participatioa  of  OSHA  personal  in  State  plan 
enforcement  litigation,  3561 1 
Nationally  recognized  testing  laboratories,  etc.: 
Communicatioa  Certification  Laboratory,  16279 
Detroit  Testing  Laboratory,  Inc..  20661 
Entela,  Inc.,  19275 

Intertek  Testing  Services  NA,  Inc.,  1 126 
SGS  U.S.  Testing  Co..  Inc..  27598 
TUV  Rheinland  of  North  America.  Inc..  1 127. 

16280 
Wyle  Laboratories.  Inc..  2700 
Reporting  and  recordkeeping  requirements,  8693, 

28005 
Variance  applications,  etc.: 
Dixie  Divers,  Inc.,  579 

Occupational  Safety  and  Health 
Review  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Settlement  Judge  procedure;  settlement  part 
jprocedure  addition;  pilot  program.  10166, 
19435 

OfBce  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 
Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative,  Office  of  United  Stales 

Overseas  Private  Investment 
Corporation 

PROPOSED  RULES 

Semi-atmual  agenda,  22842 
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Overseas 


NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  19946, 

26208,  328% 
Submission  for  OMB  review;  comment  request, 
35279 
Environmental  Handbook;  current  environmental 
policies  and  procedures;  publication  and 
electronic  access;  comment  request,  9696 
Meetings;  Sunshine  Act,  9861,  29023 

Panama  Canal  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Supervising  Inspector,  references  deleted,  2141 
Correction,  33853 
Shipping  and  navigation: 
Canal  toll  rates  and  vessel  measurement  rules — 
Small  vessels  transiting  Canal;  fixed 
minimum  toll  rate,  23220 
Tolls  for  use  of  canal — 
Small  vessels  paying  not  more  than  S 1 ,500; 
commereial  credit  card  use  option, 
29613 
Vessels  carrying  dangerous  packaged  goods; 
and  Board  of  Local  Inspectors;  composition 
and  functions,  18836 

PROPOSED  RULES 

Semi-annual  agenda,  22844 
Shipping  and  navigation: 
Canal  tolls  rates  and  vessel  measurement 

rules — 
Small  vessels  transiting  Canal;  fixed  minimum 
toll  rate,  186 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  33419 
Submission  for  OMB  review;  comment  request, 

12844 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Expedited  revocation  procedure  for  parole 

violators,  25769 
Parole  violation  warrants;  electronic  issuance, 

25770 
Public  sector  information;  definition,  25771 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  Code;  prisoners  serving 
sentences,  17771 

NOTICES 

Meetings;  Sunshine  Act.  15889,  17215,  34930 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Continued  prosecution  application  practice; 

changes,  5732 
Nucleotide  and/or  amino  acid  sequences; 

submission  in  computer  readable  form, 

2%20 
Patent  Cooperation  Treaty  application 

procedures,  2%  14 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5783, 
16473,  30732 
Meetings: 
Database  protection  and  access  issues; 
conference,  13035 
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Trademark  Affairs  Public  Advisory  Committee, 
13394 
Patents: 

Human  drug  products — 
PROVIOIL;  interim  patent  extension,  17821 


d 


Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda,  22848 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
4330,  7189,  7190 

Pension  and  Welfare  Benefits 
Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Employee  benefit  plans  established  or 

maintained  pursuant  to  collective  ' 

bargaining  agreements;  negotiated 
rulemaking  advisory  committee;  intent  to 
esublish,  18345 
Insurance  company  general  accounts;  hearing, 
19873 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30023, 

33094,  33095,  33960,  34194,  34487. 

34664,  34665,  34666,  34935,  35612,  35613 
Employee  benefit  plans;  prohibited  transaction 
exemption: 
Amalgamated  Bank  of  New  York,  15228 
Bankers  Trust  Co.  et  al.,  8481,  29435 
Equitable  Life  Assurance  Society  et  al.,  6214, 

8497.  27328 
Fortunoff  Fine  Jewelry  &  Silverware,  Inc.,  et 

al.,  27329 
Jack  Mayesh  Wholesale  Florist.  Inc..  et  al., 

19950 
Lehman  Brothers,  Inc.,  et  al.,  33716 
Massachusetts  Mutual  Life  Insurance  Co.,  6217 
Massachusetts  Mutual  Life  Insurance  Co.,  et  al., 

33727 
MBNA  America  Bank,  National  Association,  et 

ah.  4038,  17020 
McCIain's  R.V..  Inc.,  et  al..  27330 
Metropolitan  Life  Insurance  Co.,  199SS,  28415 
Morgan  Stanley  &  Co.  Inc.  et  al.,  3767 
MS  Commodity  Investments  Portfolio  II,  L.P., 

etal.,  12839 
Navistar  International  Transportation  Corp., 

33732 
Overland,  Ordal,  Thorson  &  Fennell  Pulmonary 

Consultants,  P.C,  18233 
Penlair,  Inc.,  et  al.,  3772 
Sanwa  Bank  California  et  al.,  29443 
SmartRetirement:  The  OLDE  401(k)  Plan  et  al., 

9862,  31528 
Sperry  Rail,  Inc..  et  al.,  1979 
Tyson  Foods,  Inc.,  13693 
US  West,  Inc.,  et  al.,  15443 
Van  Ness  Plastic  Molding  Co..  Inc.,  et  al.. 

35281 
Employee  Retirement  Incontf  Security  Act: 
Cross-trades  of  securities  by  investment 

managers,  13696 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  11698,  19521,  19522, 

27754,27755,33961,33962 
National  Summit  on  Retirement  Savings,  27600 


Pension  Benefit  Guaranty 
Corporation 

RULES 

Multiemployer  plans: 
Mergers  and  transfers  between  multiemployer 
plans,  24421 
Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits, 
2307,  7286,  12411,  18317,  26982 
Benefit  overpayments  and  underpayments; 
recoupment  and  reimbursement.  29353 

PROPOSED  RULES 

Multiemployer  plans: 
Valuation  and  payment  of  lump  sum  benefits, 
23693 
Semi-annual  agenda,  22852 
Single-employer  plans: 
Valuation  and  payment  of  lump  sum  benefits, 
23693 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24577, 

34206.  34487 
Submission  for  OMB  review;  comment  request. 
4330,  10418,  34493 
Compensation  practices  for  senior  executives 
pursuant  to  Executive  Order  12976; 
information  availability,  18050 
Employee  Retirement  Income  Security  Act: 
International  Longshoremen's  and 

Warehousemen's  Union-Pacific  Maritime 
Association  Pension  Plan;  special 
withdrawal  liability  rules;  approval,  5573, 
27774 
Multiemployer  plans: 
Interest  rates  and  assumptions,  2426,  7487, 
12519,  18462.27106 
Single-employer  plans: 

Interest  rates  and  assumptions.  2426.  18462 
Substantial  damage  determination  requests: 
Freight  Drivers  and  Helpers  Local  Union  No. 
557  Pension  Fund.  1511 

Personnel  Management  Office 

RULES 

Employment: 
Federal  employee  training;  coirection,  16877 
Reduction  in  force — 
Initial  retirement  eligibility  establishment  and 
health  benefits  continance;  aimual  leave 
use,  26421 
Retention  allowances;  agency  payment  criteria, 

34119 
Senior  Executive  Service;  involuntary 

reassignment  moratorium  and  competitive 
service  reinstatement,  34257 
Health  benefits.  Federal  employees: 

Minimum  salary  requirement  removed,  28891 
Organizations  representing  Federal  employees  and 
other  organizations;  agency  relationships, 
2305 
Pay  administration: 
Child  support,  alimony,  and  commercial 
garnishment  of  Federal  employees'  pay; 
processing,  14756 
Correction,  34777 
Fair  Labor  Standards  Act — 
Standardization  and  compliance;  correction, 
2304 
Political  activities;  Federal  employees  residing  in 

designated  localities,  4555 
Prevailing  rate  systems,  6471,  15069 
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Retirement: 
Civil  Service  Retii^ment  System — 
Disability  retii«4>cnt:  application  procedures 

imiformity,  117049 
Retirement  and  insurance  benefits  when 
annuitant  disappean,  10291 
Federal  Employees  Retirement  System — 
Disability  retireibent;  application  procedures 

uniformity,  17049 
Open  Enrollment  Act;  implementation,  33231 
Retirement  and  insurance  benefits  when 
annuitant  disappears,  10291 
Retirement,  health  benefits,  and  life  insurance. 
Federal  employees: 
Decennial  census  employees  with  dual 
appointments:  continuity  of  coverage 
requirements;: exemptioo,  9401 

PROPOSED  RUL^ 
Acquisition  regulations: 
Health  benefits.  Federal  employees — 
Participating  carriers  placing  incentives  in 
contracts  with  health  care  providers  or 
healdi  caip;  workers;  gag  clauses 
prohibitioftk  27902 
Administrative  law  jjidges;  appointment,  pay,  and 

removal,  8874 
Employment:  I 

FHsrsonnel  records  and  tndning,  15787 
Reduction  in  forcb — 
Vacant  positiott:  offers;  retention  regulations, 
26531 
Selective  Service  System  registration;  &lure  to 
register  detolnination;  audiority  delegation; 
withdrawn,  1 3564 
Hazardous  duty  pay,  3S543 
Health  benefits.  Federal  employees: 

Minimum  salary  requirement  removed,  446 
Pay  administration:; 
Federal  claims  cnOection;  indebted  govenunent 
employees;  salary  offset,  18850 
Performance  ratings  finality;  retroactive,  assumed, 
and  cany-ovet  Ratings  of  record  prohibited, 
19411  j 

Prevailing  rate  systpns,  34134 
Semi-annual  agenda  22818 

NOTICES 

Agency  infonnatio^>collection  activities: 
Proposed  collection;  comment  request  4679, 
8225,  9272j  f3292,  13706,  20678,  23479, 
23816,  248M,  26219,  27334,  27335, 
29041,  312Jt,  32256,  32257 
Submission  for  6MB  review;  comment  request. 
6239,  8225,  8226,  9024,  9272,  13292, 
17037,  2067$.  20679,  23817,  30271,  32256 
Excepted  service: 
Schedules  A.  B,  i 
revoked- 
Update,  I3704,j  17904,  26220,  32258 
Meetings: 
Federal  Prevailiiig  Rate  Advisory  Committee, 
6239,  10959,  14982,  23479,  28527,  29041. 
32902 
Federal  Salary  Council,  15236 
National  Parmet^ip  Council,  58 i,  1 1700 
Pay  under  General  Schedule: 
Basic  and  locality  pay  for  certain  Federal 
employees;  adjustments,  30272 
Personnel  management  demonstration  projects: 
Army  Depaitmebt — 
U.S.  Aimy  Eagineer  Waterways  Experiment 
Sution,  Vicksburg,  MS.  10464,  14580 
U.S.  Army  Miedical  Research  and  Materiel 
CommaiKi  Fort  Detrick,  MD,  10440 
U.S.  Army  Roearch  Laboratory,  Adelphi. 
MD,  10680,  13458 


i  nd  C;  positions  placed  or 


Defense  Department;  civilian  acquisition 
workforce  project,  14254,  14753,  15488 
Privacy  Act 

Computer  matching  programs,  34674 
Senior  Executive  Service: 

Career  positions  reserved  during  1997;  list  9312 

Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
Domestic  mail  classification  schedule — 
Barcoded  small  parcel  experiment  35140 

NOTICES 

Meetings;  Sunshine  Act  2290,  5577.  1371 1, 

28016,  33420 
Post  office  closings;  petitions  for  appeal: 

Nassau,  MN,  3008 
Visits  to  facilities,  34209,  35297 

Postal  Service  « 

RULES 

Board  of  Goveroois  bylaws: 
Stamp  Out  Breast  Cancer  Act  special  postage 
rate  establishment  28485 
Domestic  Mail  Manual: 
Experimental  first-class  and  priority  mail  small 

parcel  automation  rate  category,  19407 
Group  E  (no-fee)  post  office  box  service 
eligibility;  extension  to  customers  widi 
immediate  vicinity  of  post  office,  14820 
Periodicals  mail;  presort  requirements.  153 
Freedom  of  Information  Act  implementation. 

6480 
International  Mail  Manual: 
Global  package  link  (GPL)  sctvIc©— 
Japan;  maximum  size  and  weight  limits 
increase,  9420 
Global  priority  mail — 
Expansion.  3814 
Flat-rate  box  rates.  5458 
International  surface  air  lift  service;  posuge 
rates  adjustment  and  miscellaneous 
changes,  3642 
New  market  opportunities  program; 
implementation,  13124 
Organization  and  administration: 
Handicapped  persons;  access  to  postal  services, 
programs,  facilities,  and  employment 
discrimination  complaint  filing  and 
processing;  correction,  2304 
Post  offices;  expansion,  relocation,  and 
construction,  25166 
Organization,  functions,  and  authority  delegations: 
Conduct  of  persons  on  postal  property,  34599 
Human  Resources  organizational  structure,  9943 
Practice  and  procedure: 
Evidence  and  abandoned  property  disposition, 
reunbursement  for  sale,  8 1 26 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Mixed  BMC/ ADC  pallets  of  packages  and  flats; 

elimination  of  mailer  options,  8154 
Nonprofit  standard  mail  rate  matter,  eligibility 

requirements,  11199 
Rate,  fee,  and  classificatioo  dtanges.  12864 
Correction,  17143 
Postage  meters: 
Demonstation  and  loaner  postage  meters; 

manufacturer  requirements.  16464 
Manufacture,  distribution,  and  use;  applicant 
information,  8893 

NOTICES 

Domestic  Mail  Manual: 
Current  delivery  record  filing  system;  hardcopy 
filing  elimination,  31815 
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Presidential 

Plant-verified  drop  shipment  verification/ 
clearance  (revised  and  new'  facsimile 
consolidated  forms  8125).  23479 
Meetings: 

Information  based  indicia  program,  7190 
Meetings;  Sunshine  Act  2702,  3362,  7014,  8505, 

15236,20435.28016,34209 
Postage  products;  information  based  indicia 
program  product  defmition;  specifications; 
comment  request  10419 
Privacy  Act 
Systems  of  records,  3774,  28016 

Presidential  Documents 

PROCLAMATIONS 

Imports  and  exports;  wheat  gluten  (Proc.  7103), 

30359 
Siem  Leone;  suspension  of  entry  into  U.S.  of 
persons  who  are  members  of  the  military 
junta  and  members  of  their  families  (Proc. 
7062).  2871 
Special  observances: 
African  American  History  Month.  National 

(Proc.  7067).  5719 
Alternative  Fuels  Week.  National  (Proc.  7101), 

30101 
American  Heart  Mondi  (Proc.  7066).  5717 
American  Red  Cross  Month  (Proc.  7069).  10487 
Asian/Pacific  American  Heritage  Month  (Proc. 

7089).  25145 
Cancer  Coairol  Month  (Proc.  7075),  16385 
Child  Abuse  Prevention  Month.  National  (Proc. 

7076),  16667 
Crime  Victims'  Rights  Week.  National  (Proc. 

7084).  20051 
D.A.R.E.  Day,  National  (Proc.  7080).  18115 
Defense  Transportation  Day.  National,  and 

National  Transportation  Week  (Proc.  7094). 

26711 
Education  and  Sharing  Day.  U.S.A.  (Proc. 

7078).  17307 
Equal  Pay  Day,  National  (Proc.  7077).  16875 
Father's  Day  (Proc.  7106).  33833 
Rag  Day  and  Nauonal  Flag  Week  (Proc.  7105). 

33229 
Former  Prisoner  of  War  Recognition  Day. 

National  (Proc.  7079).  18111 
Goldwater.  Barry  M.;  death  of  (Proc.  710O). 

30099 
Greek  Independence  Day;  A  National  Day  of 

Celebration  of  Greek  and  American 

Democracy  (Proc.  7074),  12975 
Homeownership  Week,  National  (Proc.  7104). 

^31591 
Irish-American  Heriuge  Month  (Proc.  7070), 

10489 
Jewish  Heritage  Week  (Proc.  7087),  23369 
Uw  Day,  U.S.A.  (Proc.  7090),  25147 
Loyalty  Day  (Proc.  7091),  25149 
Maritime  Day,  National  (Proc.  7098),  28887 
Martin  Luther  King,  Jr.,  Federal  Holiday  (Proc. 

7064),  3245 
Mother's  Day  (Proc.  7093).  26415 
Ocean,  Year  of  the  (Proc.  7065),  4553 
Older  Americans  Month  (Proc.  7092).  25151 
Okler  Workers  Employment  Week,  National 

(Proc.  7072),  1 1983 
Organ  and  Tissue  Donor  Awareness  Week, 

National  (Proc.  7083),  19795 
Pan  American  Day  and  Pan  American  Week 

(Proc.  7081),  18811 
Park  Week,  Nauonal  (Proc.  7086).  205 11 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  7095),  27191 
Poison  Prevention  Week,  National  (Proc.  7073). 

12973 
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Presidential 


Prayer  for  Peace,  Memorial  Day  (Proc.  7099), 

28889 
Prayer,  National  Day  of  (Proc.  7088),  24383 
Recall  Round-Up  Day,  National  (Proc.  7082), 

19167 
Religious  Freedom  Day  (Proc.  7063),  3243 
Safe  Boating  Week,  National  (Proc.  7096), 

27663 
__   Save  Your  Vision  Week  (Proc.  7068).  10289 
Small  Business  Week  (Proc.  7102),  30103 
Volunteer  Week,  National  (Proc.  7085),  20293 
Women's  History  Month  (Proc.  7071),  10741 
World  Trade  Week,  1998  (Proc.  7097),  27813 

EXECUTIVE  ORDERS 

Armed  Forces;  ordering  the  Selected  Reserve  to 

active  duty  (EO  13076),  9719 
Committees;  establishment,  renev^al,  termination, 
etc.:    Enrichment  Oversight  Committee: 
esublishment  (EO  I308S),  2933S 
American  Heritage  Rivers  Initiative  Advisory 
Committee;  establishment  (EO  13080), 
17667 
Critical  Infrastnjcture  Protection,  President's 
Commission  on;  amendment  (EO  13077), 
12381 
Department  of  Defense  Investigations  of  Gulf 
War  Chemical  and  Biological  Incidents, 
Special  Oversight  Board;  establishment 
(EO  13075),  9085 
Digital  Television  Broadcasters,  Advisory 
Committee  on  Public  Interest  Obligations 
of;  amendnnent  (EO  13081),  24385 
Employment  of  Adults  With  Disabilities, 

National  Task  Force  on;  establishment  (EO 
13078),  131 II 
Mexican-United  States  Defense  Commission, 

Joint;  amendment  (EO  13082),  26709 
White  House  Millennium  Council  (EO  13072), 
6041 
Coral  reef  protection  (EO  13089),  32701 
Courts-Manial  Manual,  United  States.  1984; 

amendments  (EO  13086),  30065 
Emergency  preparedness  responsibilities, 

assignment  (EO  13074),  7277 
Government  agencies  and  employees: 

Electronic  systems;  year  2000  conversion  (EO 

13073),  6467 
Equal  employment  opportunity;  amendment  (EO 

13087),  30097 
Federalism  (EO  13083),  27651 
Indian  tribal  governments,  consultation  and 
coordination  with  (EO  1 3084),  27655 
Vietnam;  waiver  under  Trade  Act  of  1974  (EO 

13079),  17309 
Yugoslavia  (Serbia  and  Montenegro),  Federal 
Republic  of.  Republic  of  Serbia,  Republic  of 
Montenegro;  sanctions  regarding  the  situation 
in  Kosovo  (EO  13088),  32109 

ADMINISTRATIVE  ORDERS 

Africa  and  Southeast  Asia;  refugee  and  migration 
assistance  (Presidential  Determination  No.  98- 
24of  May  29,  1998).  31879 

Argentina;  designation  as  major  non-NATO  ally 
(Presidential  Determination  No.  98-9  of 
January  6,  1998),  3635 

Belarus;  Trade  Act  of  1974.  continuation  of 
waiver  authority  (Presidential  Determination 
No.  98-28  of  June  3.  1998),  32709    • 

Burma;  continuation  of  emergency  (Notice  of  May 
18,  1998),  27661 

Burma;  reportto  Congress  regarding  conditions 
and  U.S.  policy  (Presidential  Determination 
No.  98-30  of  June  15,  1998).  34255 

China: 

Certification  on  peaceful  uses  of  nuclear  energy 
(Presidential  Determination  No.  98-10  of 
January  12,  1998).  3447 
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Renewal  of  trade  agreement  (Presidential 
Determination  No.  98-13  of  January  30. 
1998),  5857 
Trade  Act  of  1974;  continuation  of  waiver 
authority  (Presidential  Determination  No. 
98-26  of  June  3,  1998),  32705 
Cuba;  anchorage  and  movement  of  vessels, 

regulation;  continuation  of  emergency  (Notice 
of  February  25,  1998).  9923 
,  Foreign  Operations.  Export  Fmancing,  and  Related 
Programs  Appropriations  Act,  1998; 
determination  (Presidential  Determination  No. 
98-12).  6469 
Govemment  agencies  and  employees; 
Plain  language  in  writing  (Memorandum  of  June 
I.  1998).  31885 
India;  saiKtions  for  detonation  of  a  nuclear 

explosive  device  (Presidential  Determination 
No.  98-22).  27665 
Iran;  continuation  of  emergency  (Notice  of  March 

4.  1998).  11099 
Jordan;  military  drawdown  (Presidential 

Determination  No.  98-19  of  March  13.  1998). 
14019 
Korean  Peninsuls  Energy  Development 
Organization;  U.S.  contribution: 
(Presidential  Determination  No.  98-14  of 

February  9.  1998.)  6399 
(Presidential  Determination  No.  98-20  of  April 
3,  1998).  18815 
Libya;  continuation  of  emergency  (Notice  of 

January  2.  1998).  653 
Middle  East  peace  process;  continuation  of 

emergency  regarding  terrorists  who  threaten 
to  disrupt  (Notice  of  January  21.  1998).  3445 
Narcotics;  major  producing  and  transit  countries, 
certification  (Presidential  Determination  No. 
98-15  of  Febiuary  26.  1998).  12937 
Pakistan;  sanctions  for  detonation  of  a  nuclear 
explosive  device  (Presidential  E)etennination 
No.  98-25  of  May  30.  1998),  31881 
Palestine  Liberation  Organization;  waiver  of 
statutory  provisions  relating  to  terrorism 
(Presidential  Determination  No.  98-29  of  June 
3,  1998),  32711 
Russian  Federation;  assistance  program 

(Presidential  Determination  No.  98-23  of  May 
23,  1998).  30365 
Terrorism;  delegation  of  authority  regarding 

reporting  obligations  for  counterterrorism  and 
antiterrorism  programs  and  activities 
(Memorandum  of  March  5.  1998).  12377 
Ukraine;  peaceful  uses  of  nuclear  energy; 

proposed  agreement  with  U.S.  (Presidential 
Determination  No.  98-21  of  April  28.  1998), 
26419 
Vietnam: 
Export-Import  Bank  Act  of  1945;  purchase  or 
lease  of  products  or  services  (Presidential 
Determination  No.  98-18  of  March  9, 
1998),  14331 
Prisoners  of  war  and  missing  in  action, 

cooperation  in  accounting  for  (Presidential 
Determination  No.  98-16  of  March  4, 
1998).  13109 
Trade  Act  of  1974;  continuation  of  waiver 
authority  (Presidential  Determination  No. 
98-27  of  June  3.  1998).  32707 
Trade  Act  of  1974;  waiver  (Presidential 
Determination  No.  98-17  of  March  9, 
1998).  14329 
Wheat  gluten;  action  under  section  203  of  the 
Trade  Act  of  1974  (Memorandum  May  30, 
1998),  30363 
Yugoslavia,  Federal  Republic  of  (Serbia  and 

Montenegro)  and  Bosnian  Serbs;  continuation 
of  emergency  (Notice  of  +,  29527 


President's  Council  on  Sustainable 
Development 

NOTICES 

Meetings,  28419 

Presidio  Trust 

RULES 

Interim  management  of  Presidio:  general 
provisions,  etc.,  35694 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Fines  and  costs  ordered  by  Court  with  respect 

to  inmates  convicted  of  offenses  before 

November,  1987,  4356 
Institutioful  management:  editorial  amendments, 

5218 
Progress  reports;  triennial  preparation,  7604 
Searching  and  detaining  or  arresting  persons 

other  than  inmates,  1 1818 

NOTICES 

Environmental  statements:  notice  of  intent: 
Inmates  housed  by  District  of  Columbia 

Corrections  Department;  privatized 

contracting  mandate,  3766 
McCreary  County,  KY;  Federal  correctional 

facility  construction,  27103 
Ohio  County  et  al.,  WV;  Federal  correctional 

facility  construction,  7829 
Preston  County,  WV;  Federal  correctional 

facility  construction,  7830 

Public  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3785. 
3786.  5604.  5605.  5606.  10262.  13723. 
20444,  25897.  25898.  25899.  26249 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  E>isease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
National  Vaccine  Advisory  Conunittee,  30243 
Grants  and  cooperative  agreements;  availability,' 
etc.: 
Contraception  and  infertility  research  loan 
repayment  program,  20208 
Meetings: 
Endocrine  disruptors;  effects  on  human  health 
at  environmental  exposure  levels; 
characterization,  16567 
National  Toxicology  Program;  Scientific 
Counselors  Board.  2255.  6950 
National  toxicology  program: 
Carcinogens  Report,  Eighth  Edition — 
Substances,  mixtures  and  exposure 

circumstances  for  listing  or  delisting, 
26818 
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Carcinogens  Report.  Ninth  Edition — 
Agents,  substances,  mixtures,  and  exposure 
circumstaices  for  listing  or  delisting, 
13418       I 
Substances,  niikture  and  exposure 

circumstances  for  listing  or  delisting, 
5565,  719P.  18435 
Toxicology  and  kWinogenesis  studies — 
2-Acetylpyridi»e,  etc.,  1118 
Bixin,  etc.,  29236 
Organization,  functions,  and  authority  delegations: 
Centers  for  Dis64se  Control  and  Prevention, 
2256,  2449I 

Railroad  Retirement  Board 

RULES 

General  administration: 

Board  forms,  list  and  descriptions:  eUmination, 
17325        I 

Information  disclosure  to  consular  official,  2140 
Railroad  Retiremetit  Act: 

Annuity  eligibility,  17326. 

Disability  deten^ation  standaids,  7538 

Recovery  of  ov^^ayments,  29547 

PROPOSED  RUtks 

General  administration: 

Board  forms,  list  and  descriptions;  elimination, 
34'  I  I 

Railroad  Retirement  Act: 
Railroad  employers'  reports  and  responsibilities; 
compensatfcin  and  service  report  filing 
methods,  eti,  2914 
Recovery  of  overpayments,  7088 
Semi-annual  agenda,  22858 

NOTICES  j  I 

Agency  informatipn  collection  activities: 
Proposed  collection;  comment  request,  4501, 
6239,  6787. 1 9025.  13439,  13711,  17468, 
18944,  18945.  19989,  26831,  28018, 
30785,  3I8<5 
Submission  for  K)MB  review;  comment  request, 
1 16,  9876,!  12519,  17038,  18945,  23289, 
29042  ,  29t)W2.  35297 
Privacy  Act: 
Computer  matching  programs,  14982,  14983 
Systems  of  recdrtis,  28420 
Supplemental  annuity  program;  determination  of 
quarterly  rate  of  excise  tax,  9876,  32259 


Reclamation  ^reau 


PROPOSED  RU1J£S 

Colorado  River  Witer  Quality  Improvement 
Program: 
Colorado  Riverl  water  offstream  storage,  and 
interstate  itdemption  of  storage  credits  in 
Lower  Division  States,  8160,  9992 
Public  meeting,  12068 

NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  10243 
Submission  forjOMB  review;  comment  request. 
17016       I  i 
Colorado  River  reservoirs;  coordinated  long-range 

operating  crinia;  review,  9256 
Concessions  management  policy,  directives  and 

standards;  availability,  27318 
Contract  negotiations: 
Tabulation  of  vfiter  service  and  repayment; 
quarterly  sUtus  report,  3913,  19942 
Environmental  stdiements;  availability,  etc.: 
CALFED  Bay-Ctelu  Program,  CA,  12823. 

30511        I 
Central  Valley,  !(t A;  Hamilton  City  pumping 
plant  Tish  ^4''een  improvement  project. 
4471  I  I 
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Central  Valley  Project  Improvement  Act.  CA, 

11453 
Colorado  River  Water  Quality  Improvement 
Program — 
Colorado  River  water  offstream  storage,  and 
interstate  redemption  of  storage  credits 
in  Lower  Division  States,  10039 

Narrows  Project,  Sanpete  County,  UT,  12502, 

30252 
Truckee  River,  NV  and  CA;  operating 

agreement,  12501,  24562,  30252 
Tucson  aqueduct  system  reliability  investigatioa 

project.  AZ.  18441 
Yakima  River  Basin  Water  Enhancement 

Project.  WA.  19944 
Environmental  statements;  notice  of  intent: 
Central  Platte  River  Region.  NE  et  al.;  four 

threatened  and  endangered  species; 

recovery  implementation  program.  6768 
Central  Valley  Project  Improvement  Act — 

Interim  land  retirement  program.  6206 
Colusa  Basin,  CA;  initial  plan/integrated 

resource  management  program,  2262 
Contra  Loma  Reservoir,  CA;  future  use  and 

operations,  18035 
El  Dorado  County  Water  Agency,  CA;  water 

service  contract.  30512 
Salton  Sea  Project.  CA,  34926 
Umatilla  Basin  Project.  OR.  3588 
Meetings: 
Bay-Delta  Advisory  Council,  1123,  4668, 

10244,  17442,  30253 
Bay-Delta  Advisory  Council's  Ecosystem 

Rounduble,  25063 
Glen  Canyon  Technical  Work  Group,  13071 
Trinity  River  Basin  Fish  and  Wildlife  Task 

Force,  26623 
Yakima  River  Basin  Water  Enhancement 

Project  Conservation  Advisory  Group, 

1124,  14474 

Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Turner  Designs  Inc.,  15429 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Newly  arriving  refugees;  discretionary  grants, 

27735 
Refugee  resettlement  program — 
Community  service  employment  opportunities 
for  refugees  who  have  experienced  long- 
term  difficulties  in  assimilation,  27735 
Comprehensive  services;  alternative  projects, 

25493 
Refugees  in  local  areas  of  high  need,  7814, 

30009 
Social  services  funds;  State  allocations,  7422, 
27306,  35245 

Regulatory  Information  Service 
Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regulatory  and 
deregulatory  actions,  21676 


Research 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 

Hazardous  materials  transportation — 
Identification  "systems;  poision  inhalation 
hazard  label,  etc.;  editorial  revisions, 
etc.,  16070 
Intrastate  shippers  and  carriers;  regulations 

compliance;  technical  amendments,  8140 
Regulations  harmonization  with  dangerous 
goods  international  standards;  conection, 
1884 
Ticketing  program  for  certain  transportation 
violations.  29668 
Hazardous  materials  regulations;  formal 

interpretation.  3041 1 
Pipeline  safety: 
Drug  and  aJcohol  testing;  substance  abuse 
professional  face-to-face  evaluation  for 
drug  use.  12998 
Drug  use  and  alcohol  misuse  control  in  natural 
gas.  liquefied  natural  gas.  and  hazardous 
liquid  pipeline  operations;  effective  date, 
14041 
Excess  flow  valves;  customer  notification,  5464 

Correction,  20134 
Facility  response  plan  submissions;  reporting 
cycle  changes;  effective  date  and 
correction,  10347 
Hazardous  liquid  transportation — 
Older  hazardous  liquid  and  carbon  dioxide 
pipelines;  pressure  testing,  3653,  6677, 
15321 
Outer  Continental  Shelf  pipelines;  point  at 
which  pipeline  is  subject  to  RSPA 
regulations;  memorandum  of  understanding 
with  Interior  Department,  1 2659 
Voluntary  specifications  and  standaids,  etc.; 
periodic  updates,  7721 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  liquid  transportation — 
Liquefied  compressed  gases  in  cargo  tank 
motor  vehicles;  safety  standards  for 
unloading;  negotiated  rulemaking 
committee;  intent  to  establish  and 
meeting,  30572 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Breakout  tanks;  industry  standards  adoption, 

27903 
Older  hazardous  liquid  and  carbon  dioxide 
pipelines:  pressure  testing,  5918 
Liquefied  natural  gas  facilities;  safety 
standards — 
National  Fire  Protection  Association  standard 
for  production,  storage,  and  handling  of 
liquefied  naniral  gas;  meeting,  5918 
Low-stress  hazardous  liquid  pipelines  serving 

plants  and  terminals.  9993 
Natural  gas  transportation,  etc. — 
Plastic  pipeline  safety  standards;  meeting, 
5339 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 825 1, 
18252 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Supplemental  emergency  preparedness  program, 
6607 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  1989. 
1990.  9043,  9044,  13299,  13300,  14990, 
18965.  27620,  27621,  33435,  33440 
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Exemption  applications  delayed;  list,  S4I7, 
19574 
Hazardous  materials  transportation: 
Preemption  determinations.  17479,  18%4, 

30032 
Registration  requirements  and  fee  assessment, 
19573 
Meetings: 
Hazardous  materials  in  intrastate  commerce; 
implementation  and  compliance,  7192 
International  standards  on  transport  of 

dangerous  goods.  25896 
Mechanical  damage  and  cracking  in  pipelines; 

detection,  9295 
Pipeline  Safety  Advisory  Committees,  17924 
Pipeline  Risk  Management  Demonstration 
Program: 
Electronic  teleconference,  10672 
Participants — 
Shell  Pipe  Line  Corp.,  7500,  14172 
Pipeline  safety;  waiver  petitions: 

Exxon  Corp.,  19999 
Reporting  and  recotxlkeeping  requirements,  16858 

Risk  Management  Agency 

NOTICES 

Dairy  options  pilot  program  and  agency 
information  collection  activities: 
Availability  and  proposed  collection;  comment 
request,  5 1 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agricultural  risk  management  education 
program,  6810 

Rural  Business-Cooperative  Service 

RULES 

Organization,  fiinctions,  and  authority  delegations: 

Rural  Development  Mission  Area,  3256 
Program  regulations: 

Intermediary  relendtng  program,  6045 

Loan  security  servicing;  use  of  subordinations 

to  move  direct  farm  credit  program 

borrowers  to  private  sector,  20295 
Multiple  family  housing  borrowers-and  grant 

recipients;  management  and  supervision, 

2135 
Personal  property — 

Post  bankruptcy  loan  servicing  notices,  29339 
Shared  appreciation  agreements;  enforcement 

and  collection,  6627 
Single  family  housing;  direct  Section  502  and 

504  programs;  reengineering  and 

reinvention,  29091 
Water  and  waste  loan  and  grant  programs, 

16088 

PROPOSED  RULES 

Grants: 
Rural  business  opportunity  program,  5474 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4215, 
5499,  7749.  8427,  8898,  9777,  11205, 
19704,  24525.  27919 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Sheep  Industry  Improvement  Center 
Board,  8900 
Federal  Agriculture  Improvement  and  Reform  Act 
of  19%;  implementation: 
National  Sheep  Industry  Improvement  Center, 
strategic  plan  availability,  27920 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Rural  business  enterprise  program,  23264 


76 


Rural  cooperative  development  program,  20167 
Rural  cooperative  opportunities  and  problems 
research,  26139 
Loan  guarantee  authority;  maximum  portion 

available  (1998  FY),  4217 
Meetings: 
National  Sheep  Industry  Improvement  Center 
Board,  3081 

Rural  Housing  Service 

RULES 

Organization,  functions,  and  authority  delegations: 

Rural  Development  Mission  Area,  3256 
Program  regulations: 
Intermediary  relending  program,  6045 
Loan  security  servicing;  use  of  subordinations 

to  move  direct  farm  credit  program 

borrowers  to  private  sector,  20295 
Multiple  family  housing  borrowers  and  grant 

recipients;  management  and  supervision, 

2135 
Personal  property — 

Post  bankruptcy  loan  servicing  notices,  29339 
Shared  appreciation  agreements;  enforcement 

and  collection,  6627 
Single  family  housing;  direct  Section  502  and 

504  programs;  reengineering  and 

reinvention,  29091 
Water  and  waste  loan  and  grant  programs, 

16088 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  468, 
4215,  7749,  8898,  1 1205,  24525.  28984, 
30472 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  cooperative  development  program,  20167 
Section  515  rural  rental  housing  program,  12077 
Rural  housing: 
Section  515  loan  fiinds  recipients  list  (1997 
FY),  2198 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  6512.  24770 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Electric  engineering,  architectural  services,  and 

design  policies  and  procedures,  35312 
Electric  standards  and  specifications  for 
materials  and  construction — 
Electric  transmission  specifications  and 
drawings  (34.5  kV  to  69  kV  and  1 15 
kVto230kV),  11589 
Electric  system  operations  and  maintenance, 
3449 
General  information,  organization  and  functions, 
and  loan  making  authority,  16085 
Correction,  18307 
Organization,  functions,  and  authority  delegations: 

Rural  Development  Mission  Area,  3256 
Program  regulations: 
Intermediary  relending  program,  6045 
Loan  security  servicing;  use  of  subordinations 
to  move  direct  farm  credit  program 
borrowers  to  private  sector,  20295 
Multiple  family  housing  borrowers  and  grant 
recipients;  management  and  supervision, 
2135 
Personal  property — 
Post  bankruptcy  loan  servicing  notices,  29339 


Shared  appreciation  agreements;  enforcement 

and  collection,  6627 
Single  family  housing;  direct  Section  502  and 

504  programs;  reengineering  and 

reinvention,  29091 
Water  and  waste  loan  and  grant  programs, 

16088 
Rural  development: 
Distance  learning  and  telemedicine  loan  and 

grant  program;  correction.  3637 

PROPOSED  RULES 

Electric  loans:  — 

ElQctric  borrowers;  hardship  rate  and  municipal 
rate  loans;  queue  prioritization,  17127, 
24995 
Electric  standards  and  specifications  for 
materials  and  construction — 
Underground  electric  distribution; 

specifications  and  drawings,  17128 
Grants: 

Rural  business  opportunity  program,  5474 
Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Digital,  stored  program  controlled  central 

office  equipment,  1 7738 
Special  equipment  contract  (including 
installation),  8582 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5499, 
7749,  8898,  11205,  17149,  17150,  17151. 
19472,  23419,  24525.  26142 
Electric  and  telecommunications  borrowers; 
information  dissemination;  agency  policies, 
18362 
Electric  loans: 

Quarteriy  municipal  interest  rates,  13166.  33319 
Environmental  statements;  availability,  etc.: 
Associated  Electric  Cooperative,  Inc.;  Stoddard 

Co.,  MO.  33908 
Cordova  Electric  Cooperative,  Inc.,  32188 
Lincoln-Pipestone  Rural  Water  Existing  System 
North/Lyon  County  Phase  and  Northeast 
Phase  Expansion  Project,  MN;  meeting, 
8901,  34361 
Minnkota  Power  Cooperative,  Inc.,  34630 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Distance  learning  and  telemedicine  program, 
3700 

Saint  Lawrence  Seaway  Development 
Corporation 

NOTICES 

Meetings: 
Advisory  Board,  9629,  32909 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Committee  of  Advisors  on  Science 
and  Technology,  1 109,  9230,  27962 

Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Allocation  of  expenses  and  related  disclosure 
in  financial  statements  of  subsidiaries, 
divisions,  or  lesser  business  components  of 
another  entity,  etc.,  6474 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  Manual — 
Update  and  incorporation  by  reference,  3462, 
29104 
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Investment  compaa  ies: 
Investment  company  assets;  custody  outside 

United  iStat^s;  compliance  dale  extension, 

29345 
Offshore  sales  of  securities  and  investment 

services;  difvemination  of  advertisements 

and  other  iii|ormation;  Internet  Web  sites 

use.  14806  i 
Organization,  funciiOns,  and  authority  delegations: 

Market  Regulatioti  Division  Director,  8100 
Public  utility  holding  companies: 
Public  utility  an4  nonutility  subsidiary 

companies;  Securities  issuance  and  sale; 

exemption,  5i736 
Securities: 
Auditor  indepeootnce;  standards  establishment 

and  improvtinent;  policy  statement,  9I3S 
Beneficial  owner^ip  in  publicly-held 

companies;  reporting  requirements,  28S4 
Correction,  13286 
Confirmation  and  affirmation  of  securities  trade; 

matching  service,  17943 
Covered  securities,  3032 
Interim  Form  BD  adoption,  9413 
Lost  securityholders;  transfer  agent 

requirements;  correction,  1884 
Offshore  sales  of  securities  and  investment 

services;  ditsemination  of  advertisements 

and  other  ii|ft>rmation;  Internet  Web  sites 

use,  14806 
Open-end  management  investment  companies — 
New  disclosuie  option,  13968,  19286 
Registration  foim,  13916,  14814,  19286 
Plain  English  disclosure  in  prospectuses,  6370 
Safe  harbor  procedures;  offshore  offers  and 

sales,  %32 
Securities  Exchange  Act  of  1934;  Section  36 

exemptive  ndief;  applications  filing 

procedures,  3101 
Shareholders  proposals,  29106 
Small  business  and  small  organization; 

defmitions  for  purposes  of  Regulatory 

Rexibility  Aft,  35508 
PROPOSED  RUL^ 
Federal  regulatory  itview: 

Rules  list  and  cottment  request.  4S1 
Practice  and  procedure: 

Improper  profesjitmal  conduct  standards,  33305 
Securities: 
Brokers  and  dealers  reporting  requirements — 

Year  2000  compliance,  12056,  19693 
Compensatory  betefit  arrangements;  offers  and 

sales  exemption,  10785 
Derivative  securities;  listing  and  trading  of  new 

products  by^  self-regulatory  organizations, 

23584         I 
Exchanges  and  alKinative  trading  systems, 

23504         11 
Correction,  29(3P1 
Over-the-counteii  ^rivatives  dealers;  capital 

requirements!  for  broker-dealers;  net  capital 

rule,  11173!  I 
Publication  or  siJUmission  of  quotations  without 

specified  information.  9661 
Registration  fom  for  insurance  company 

separate  accounts  registered  as  unit 

investment  trusts  that  offer  variable  life 

insurance  policies,  13988 
Registration  of  ojfferings  to  consultants  and 

advisors;  letkimate  employee  estate 

planning  tniiisactions,  etc.,  9648 
Seed  capital  exe«f>tion,  29168 
Transfer  agents;  Year  2000  readiness  reports, 

12062,  19430 
Semi-annual  agenda,  23060 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  275,  276, 
582,  1884,  2428,  5407,  7014.  10249. 


10959,  12116.  13886,  26221,  26222. 
28428,  31536,  31816,  33738,  33975, 
34494,  35298 
Submission  for  OMB  review;  comment  request, 
1130,  1131,  1512,6585,9273,  12117, 
13081,  13887,  18237,  18238,  25887, 
26222,  27335,  28429 
Foreign  issuers;  registration  exemptions;  list,  9879 
Investment  advisers;  registration  cancellations;  list, 

12526 
Investment  Company  Act  of  1940: 
Deregistration  applications — 
EV  Traditional  Worldwide  Health  Sciences 

Fund,  Inc.,  etal.,  16837 
Farrell  Alpha  Strategies  et  al.,  30524 
InteiCapital  Managed  Municipal  Trust  et  al., 

25247 
Kemper  Short-Term  Global  Income  Fund-B 

etal.,  11324 
Lexington  Tax  Free  Money  Fund,  Inc.,  et 

al.,  583 
Value  Line  Intermediate  Bond  Fund,  Iik.,  et 
al.,  5982 
Joint  industry  plan: 
National  Association  of  Securities  Dealers,  Inc., 
etal.,  1515 
Meetings: 
Securities  laws  uniformity;  annual  conference, 
18470 
Meetings;  Sunshine  Act,  1878,  2436,  3009,  3595, 
4333,  4679,  6247,  6587,  9273,  9274,  10420. 
10960.  11936,  12557,  14500.  15244.  16838. 
17918.  18239,  19542,  20681.  26231,  27107, 
27336,  31254,  32273.  33422,  34949 
Privacy  Act: 

Systems  of  records,  1 1936,  1 1938 
Securities: 
Suspension  of  trading — 
Electro-Optical  Systems  Corp.,  13293 
Golden  Eagle  International,  Inc.,  34499 
International  Heritage  Inc.,  13293 
Shopping.com,  14740 
Solucorp  Industries,  Ltd.,  25129 
Suuthers  Industries,  Inc.,  2294.  4333 
Self-regulatory  organizations: 
Gearing  agency  registration  applications — 
Emerging  Markets  Clearing  Corp..  871 1 
Government  Securities  Gearing  Corp..  2435. 

10253 
International  Securities  Gearing  Corp..  10669 
MBS  Clearing  Corp..  14740 
Morgan  Guaranty  Trust  Co.  of  New  York. 
8232 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange.  Inc..  2437.  2438. 
4506,  5577,  6587,  8229,  8723,  %20, 
10054.  11469.  12118.  12846.  14145. 
14741.  15244.  15905.  19280.  19542. 
20225,  20249,  25130,  25249,  25251, 
26231,  28532,  29270,  29272,  30570 
Boston  Stock  Exchange,  Inc.,  6787,  9026, 

11470,  12847,23307,24200 
Chicago  Board  Options  Exchange,  Inc.,  276, 
3009,  3938,  4507,  5579,  5584,  5825,  6247, 
7019.  12119.  12558.  12851.  14146,  14151, 
14152,  16839,  17038,  20227,  23309, 
23817.  23819,  23820,  24578,  24580, 
26657,  26658,  27779.  28019.  29274. 
29275.  30525.  33422,  33742,  34209, 
35309,  35629 
Chicago  Board  Options  Exchange,  Inc.,  et  al., 

11939 
Chicago  Stock  Exchange,  Inc.,  584,  1517,  1985. 
2708.  3940.  4679.  598^  7020.  1 1941. 
12123.  14153,  15906,  16840.  17246. 
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17248.  19990.  23821 ,  26233.  28020. 

28533,  29276,  29277.  30570.  31817 
Cincinnati  Stock  Exchange.  Inc.,  1 1942,  18945 
Delu  Clearing  Corp.,  5828,  7022.  9621.  17249. 

19544,  24201.  35298 
Depository  Trust  Co.,  1884,  3941.  8508,  8725, 

8726.  13893,  18062,  18239.  18240,  19545, 

19772,  23310,  24584,  25890.  26235. 

26236.  26237.  31818 
Depository  Trust  Co.  et  al.,  30543,  35631 
Emerging  Markets  Clearing  Corp.,  10251, 

18054 
Government  Securities  Clearing  Corp.,  lOOSS, 

13439,  19774,  31539 

International  Securities  Clearing  Corp.,  24593 
MBS  Clearing  Corp.,  7844,  9274,  13712. 

19546.  25891 
Midwest  Gearing  Corp.  et  al..  19991 
Municipal  Securities  Rulemaking  Board,  280, 

585,  1519,  3010,  3367,  4509.  14160. 

18055.  18242.  19775.  23311.  23315. 

27337.  29282 
Municipal  Securities  Rulemaking  Board  et  al.. 

25531 
NASD  Regulation.  Inc..  32033 
National  Association  of  Securities  Dealers.  Inc.. 

117.586.588.897.  1131.  1134.  1520. 

2709.  3370.  3595.  3942.  4333.  4510.  5985. 

6789.  7026.  7846,  8241,  8242,  8727,  903Z 

9893.  10057.  12124.  12558.  12559.  13894, 

13899.  14743.  15467.  15471.  16841. 

18057.  19547,  19778.  19992.  20230. 

20232.  20249,  23317,  23321,  24202. 

25253,  25532.  26238,  26240,  27608. 

28535,  29050,  30276,  30789,  30791, 

30816,31254,31255,31819,31820, 

32288.33746.34674.34950.34951.35299 
National  Securities  Clearing  Corp..  4336.  5986. 

6588.  8729.  8730.  9033.  10058.  19780. 

19781.30277.32905.33750 
New  York  Stock  Exchange.  Inc..  1 18.  899. 

1 135.  4337.  4513.  5829.  8244.  9034.  9036, 

9275,  14745,  14747,  15908.  16849.  18060. 

18244.  18481.  20249.  23324,  26660. 

27339.  27609.  30279.  33975 
New  York  Stock  Exchange.  Inc.,  et  al.,  5408, 

18477 
Options  Gearing  Corp..  1521.  8509.  8731. 

8732,  13082.  13293.  19782.  30544.  33424 
Pacific  Exchange.  Inc..  271 1.  8246.  9276.  9622. 

9895.  10420.  11700.  11943.  11945,  12852. 

13440.  14162.  15246.  15472.  17250. 
17252.  19549.  19994,  20236,  24593. 
25255.  25891.  26662.  26834.  28432. 
29286.  30548.  31823.  34676.  35303 

Participants  Trust  Co..  1523.  15247.  17253 
Philadelphia  Depository  Trust  Co..  6249.  23326 
Philadelphia  Stock  Exchange.  Inc..  3596.  3601. 

361 1.  4515.  6589.  6591.  6790,  7033,  7488, 

8510,  12569,  13082,  13083,  13087.  13294. 

13901.  15474.  19282.  19554.  20238. 

20249.  23327.  23331.  25258.  26666. 

26667.  26836.  29287.  29288.  29301, 

31543.  33426,  33430 
Stock  Gearing  Corp.  of  Philadelphia,  6250. 

7848,  23333,  25538,  29301 
Applications,  hearings,  determinations,  etc.: 
1st  Atlantic  Guaranty  Corp.,  32259 
Advantus  Capital  Management,  Inc.,  et  al.,  1513 
Allied  Capital  Financial  Corp.  et  al.,  30273 
Allmerica  Investment  Trust  et  al.,  32260 
American  Cenhiry  Capital  Investment 

Management,  Inc.,  et  al.,  4502 
American  Odyssey  Funds,  Iik.,  et  al.,  6240 
Americas  Growth  Fund,  Inc.,  et  al.,  23481 
AMP  Ltd.  et  al..  11931 
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Ark  Funds  et  at..  10635 

Armada  Funds  et  al.,  28429 

ARM  Financial  Group.  Inc.,  32032 

Asia  Tigers  Fund,  Inc.,  et  al.,  30786 

B.A.T  Industries  p.l.c,  17242 

Baron  Capital  Funds  Trust  et  al.,  28S27 

Ban- Laboratories,  Inc..  10419 

Barr  Rosenberg  Series  Trust  et  al.,  1 5466 

BlackRock  Funds  et  al..  16594 

Bond  Fund  Series  et  al.,  35623 

Boston  1784  Funds  et  al..  29258 

Brinson  Supplementary  Trust  et  al.,  24834 

Cambrex  Corp.,  18239 

CECO  Filters.  Inc.,  3362 

Cellco  Finance  N.V.,  20679 

Chase  Global  Co-Invest  Partners  1997,  L.P.,  et 

al.,  29260 
Columbus  Energy  Corp..  15467 
Complete  Management,  Inc.,  %18 
Conectiv,  Inc.,  10657 
CoreFunds,  Inc.,  et  al.,  17244 
Cowcn  &  Co.  et  al.,  29042 
Crown  Laboratories,  Inc.,  1 17 
CypressTree  Asset  Management  Corp.,  Inc., 

7015 
CypressTree  Asset  Management  Corp.,  Inc.,  et 

al.,  25887 
Daily  Money  Fund  et  al..  3933 
Dean  Witter  Select  Equity  Trust  et  al.,  25528 
Delaware  Group  Foundation  Funds  et  al.,  12845 
DG  Investor  Series  et  al.,  18464 
Donaldson,  Lufkin  &  Jenrette  Securities  Corp., 

15901 
Dreyfus/Laurel  Funds,  Inc..  et  al.,  29462 
Dreyfus  Socially  Responsible  Growth  Fund, 

Inc.,  et  al.,  2702 
Emerging  Germany  Fund,  Inc.,  35624      ' 
EQ  Advisors  Trust  et  al.,  16596 
Equus  II  Inc.,  33420 
Extended  Stay  America,  Inc.,  25245 
Federal-Mogul  Corp.,  16832 
IHorida  Rock  Industries,  Inc..  19761 
Fountain  Square  Funds,  et  al.,  33738 
Franklin  Floating  Rate  Trust  et  al.,  9876 
Freedom  Mutual  Fund  et  al.,  23482 
GabeHi  Equity  Trust  Inc.  et  al.,  11318 
General  American  Investors  Co.,  Inc.,  2843 1 
Goldman,  Sachs  &  Co.  et  al..  2428 
GP  Strategies  Corp..  32033.  32265 
Great-West  Life  &  Annuity  Insurance  Co.  et 

al.,  4504 
Growth  Stock  Portfolio  et  al.,  3175 
Guardian  Insurance  &  Annuity  Co.,  Inc.,  et  al., 

15236 
Harris  &  Harris  Group.  Inc.,  17905 
Hawaiian  Electric  Industries,  Inc.,  3362 
Homestead  Village  Inc.,  25530 
Intercorp  Excelle  Inc.,  26223 
INVESCO  Global  Health  Sciences  Fund  et  al., 

12520 
Investors  Mark  Series  Fund,  Inc..  et  al.,  31238 
Janus  Investment  Fund  et  al.,  3 1 243 
Jefferson  Pilot  Variable  Fund.  Inc.,  et  al.,  32266 
Key  Energy  Group,  Inc.,  20681 
Key  Mutual  Funds  et  al.,  6585 
Lehman  Brothers  Capital  Partners  I  et  al.,  19761 
Lehman  Brothers  Inc.,  19538 
Liberty  Variable  Investment  Trust  et  al.,  18050 
Lipper  Funds,  Inc.,  34947 
London  Insurance  Group,  Inc.,  8227 
Lord  Abbett  Investment  Trust  et  al.,  16598 
Marquee  Group,  Inc.,  15243 
Merrill  Lynch  &  Co.,  Inc.,  et  al.,  4331 
Mitchell  Hutchins  Portfolios  et  al.,  29044 
Monarch  Life  Insurance  Co.  et  al.,  29764 
Monitor  Funds  et  al.,  10250 


Moreland  Management  Co.,  8710 

Morgan  Stanley  Capital  Investors,  L.P.,  et  al., 

13887 
Munder  Funds,  Inc.,  et  al.,  31537 
NationsBanc  Montgomery  Securities  LLC, 

19765 
Nations  Fund  Tnist  et  al.,  23484 
Nationwide  Investing  Foundation  et  al..  8227, 

18052 
New  England  Funds,  L.P.,  et  al.,  19769 
New  York  Life  Capital  Corp.,  33421 
Nikko  Research  Center  (America),  Inc.,  3363 
Occideiatal  Petroleum  Corp.,  19770 
Old  Munial  South  Africa  Equity  Trust  et  al., 

10668,  29767 
Oppenheimer  Series  Fund,  Inc.,  et  al.,  26223 
Oiyx  Technology  Corp.,  25129 
P.T.  Riau  Andalan  Pulp  &  Paper.  15241.  20435 
PaineWebber  Inc.,  32902 
Parts  Source,  Inc.,  31245 
Pax  Worid  Fund,  Inc.,  et  al.,  26832 
Pennsylvania  Real  Estate  Investment  Trust, 

9619 
PFL  Endeavor  Target  Account  et  al.,  32268 
PIMCO  Funds  et  al.,  30522 
PIMCO  Variable  Insurance  Trust  et  al.,  2290 
Piper  Funds  Inc.  et  al.,  15469 
Pope  Resources,  A  Delaware  Limited 

Partnership,  2553 1 
Public  utility  holding  company  filings,  583, 

2436,  3775,  5974,  6242,  7017,  8505, 

10049,  11933,  12521,  13712,  13892, 

14984,  16601,  16604,  16605,  16833, 

17906,  19989.  20436,  30273.  30523, 

32271,  33740,  34948 
Reich  &  Tang  Distributors,  Inc.,  et  al.,  18465 
Resorts  International  Hotel  FinaiKing.  Inc..  et 

al.,  15242 
RGIP,  LLC  and  Ropes  &  Gray,  1 1320 
Rigel  Energy  Corp.,  9619 
Rogers  Cantcl  Inc.,  26833 
Sage  Life  Investment  Trust  et  al.,  26225 
Salomon  Brothers  Variable  Series  Funds  Inc. 

et  al..  17907 
Sanford  C.  Bernstein  Fund,  Inc.,  et  al..  18468 
Saratoga  Advantage  Trust  et  al.,  3364 
Security  Benefit  Life  Insurance  Co.  et  al.,  6243 
Security  Life  of  Denver  Insurance  Co.  et  al., 

31245 
SEI  Liquid  Asset  Trust  et  al.,  34496 
Sessions  Group  et  al..  5976,  8229 
Sirrom  Capital  Corp..  30788 
SSgA  Funds  et  al.,  3779 
St.  Clair  Funds.  Inc..  et  al.,  1 1463 
Stagecoach  Funds,  Inc.,  et  al.,  31250 
State  Street  Bank  &  Trust  Co.,  19277 
Stein  Roe  Income  Trust  et  al.,  29046 
STI  Classic  Variable  Trust  et  al..  17913 
Summit  Properties  Inc.,  26231 
SunAmerica  Asset  Management  Corp.  et  al., 

16833 
TCW/BQA  Enhanced  500  L.P.  et  al.,  24198 
Teletouch  Communications.  Inc.,  26834 
Transamerica  Investors,  Inc.,  et  al.,  19771 
U.S.  Global  Leaders  Variable  Insurance  Trust 

et  al.,  29264 
UBS  Investor  Portfolios  Trust  et  al.,  29048 
Van  Kampen  American  Capital  Distributors, 

Inc..  et  al.,  9877 
Variable  Insurance  Products  Fund  et  al.,  35625 
Vestaur  Securities,  Inc.,  et  al.,  1 1934 
Virtus  Funds  et  al.,  5978 
VSI  Enterprises.  Inc.,  15243 
Weiss,  Peck.  &  Greer  Funds  Trust  et  al.,  5979 
Wilmington  Trust  Co.  et  al.,  31252 

Selective  Service  System 

PROPOSED  RULES 

Semi-annual  agenda,  22864 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
5585 

Privacy  Act: 
Systems  of  records,  901 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

Business  development/small  disadvantaged 
business  status  determinations.  35767 
Business  loans: 
Premier  certified  lenders  program;  pilot  program 
extended  and  certified  development 
company  authority  expanded,  24739 
Disaster  loan  program: 
Physical  disaster  and  economic  injury  loans; 
increase  request  requirements,  15072 
HUBZone  empowerment  contracting  program; 

implementation.  318% 
Small  business  investment  companies: 

Miscellaneous  amendments,  5859 
Small  business  size  standards: 
8(a)  business  development/small  disadvantaged 
business  status  determinations;  eligibility 
requirements  and  contractual  assistance; 
Federal  regulatory  review,  35726 
Surety  bond  guarantees: 
Pilot  preferred  surety  bond  guarantee  program, 
12605 

PROPOSED  RULES 

Business  loan  policy: 
Unguaranteed  portions  of  loans;  securitization, 
sales,  and  pledges,  27219 
Correction,  29676 
Business  loans: 

504  program  fmancing  and  clarification  of 
existing  regulations,  24753 
Disaster  loan  program:  u 

Disaster  loans;  eligibility  criteria,  20140 
HUBZone  empowerment  contracting  program; 
implementation,  16148 
Correction,  18150 
Semi-annual  agenda,  22866 
Small  business  size  standards: 
Engineering  services,  architecniral  services,  and 
surveying  and  mapping  services,  5480, 
16882 
Correction,  20447 
Nonmanufacturer  rule;  waivers — 
Towers,  telephone  and  telegraph  apparatus, 
etc..  20139 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8512, 

10253,  15248,  24202,  27780,  32273, 

33120.  34677 
Submission  for  OMB  review;  comment  request, 

6790.  6791,  8513,  13714,  23486,  23487, 

34678 
Disaster  loan  areas: 
Alabama,  14163,  14987,  17918,  20238,  25260, 

28433 
Arkansas,  33121 
Arkansas  et  al.,  24202 
Califoniia.  3612,  10254,  10670,  12571,  14163, 

16605,  27107 
California  et  al.,  20239 
Connecticut,  10961 
Delaware  et  aL,  10961 
Florida,  901.  3613.  4517.  7190.  10254.  10962, 

12571,  14164,  14987,  18483,  25260 
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Geoisia.  14987.    #606.  17039.  18483,  20239. 

24203.  2526ft  28433 
Guam.  902,  19861  [ 
Indiana  et  al..  32M>7 
Kentucky.  27108i  28434,  31258,  33120 
Louisiana  et  al.,  (0254 
Maine,  4517,  7191  14988 
Massachusetts,  10^2 
Massachusetts  et|i^.,  18483 
Michigan,  184831 
Minnesota.  1848^  j  20239 
Mississippi,  34679 
Mississippi  et  al.,  14164 
New  Hampshire,  ^94,  7191 
New  Jersey,  1257t.  14988 
New  Yoik,  4518J  5586,  12572 
New  York  et  al..!  (986 
North  Carolina.  4ll8,  5586.  10255.  10670. 

15488.  17919.  18484 
Northern  Mariana  Islands,  1986.  3613 
Ohio.  24203        ■ 
Oregon  et  al..  25(961 
Pennsylvania.  34409 
Pennsylvania  et  al,  45 1 8.  24202 
South  Carolina  et  ial.,  14164 
South  Dakota,  33^20 
Tennessee,  4519.  5586.  10255.  10670.  12572. 

27108.31258.32907 
Tennessee  et  al..|25261.  28434 
Texas.  14165 
Vermont.  6594 
Washington.  33121 
Interest  rates;  quarcriy  dcterminatioos.  1878. 

15248 
Intergovernmental  review  of  agency  programs  and 

activities,  2854C 
License  surrenders: 
Business  Equity  A  Development  Corp.,  29769 
First  Southern  Capital  Corp..  29769 
ODA  Capital  Cc»p..  29769 
Realty  Growth  Capital  Corp..  5587 
Square  Deal  Veiitiire  Capital  Corp..  5587 
Meetings: 
National  Small  1  lasiness  Development  Center 

Advisory  Btird,  12572,  33754 
Regional  Faimes<  Boards — 

Heartland  Stales.  28541 

Midwestern  States.  33754 

New  England  States,  26242 

Northwestern  States,  28542 

Rocky  Mounuii  States,  13714 

Southern  Sut4s,  13715 

Southeastern  S^tes,  33754 

Western  Suie(^  13714 
Meetings;  district  add  regional  advisory  councils: 
Rorida.  33754 


Hawaii.  12572 
Maine.  28542 
Massachusetts. 
Minnesota.  262^ 
Utah.  3372 
West  Virginia, : 


572,  33754 


242 


Procurement  opportunities  through  electronic 
commerce  and  electronic  data  interchange: 
PRO-Net  implemenution,  5587 
Small  business  size  standards: 
Full  table  publication  of  four-digit  standard 
industrial  classification  code.  902.  4532 
Nonmanufactureriule;  waivers — 
Pineapple  juiad  termination.  10421 
Surety  bond  guaratiee  program;  fees.  23334 
Applications,  hearings,  determinations,  etc.: 
Bay  Partners  SBiC  II.  L.P..  32273 
BB&T  Capital  Partners.  LLC.  14500 
Berthel  SBIC,  LLC,  34678 
Bluestem  Capital  Partners  II.  L.P..  31824.  34678 


Capstone  Ventures  SBIC.  L.P..  24585 
Citizens  Ventures,  Inc..  5585 
Critical  Capital  Growth  Fund.  L.P..  31824 
Dresdner  Kleinwort  Benson  Private  Equity 

Partners.  L.P..  5585 
East  River  Ventures.  L.P..  5586 
Exeter  Capital  Partners  IV.  L.P..  1878 
First  United  Venture  Capital  Corp..  31824 
Hudson  Venhire  Partners,  L.P.,  3012 
Imprimis  SB.  L.P..  5586 
Midwest  Mezzanine  Fund  II.  L.P..  34679 
New  England  Farmers  Capital.  L.P..  14501 
Prairie  04>ital  Mezzanine  Fund,  L.P.,  5586 
Rocky  Mountain  Mezzanine  Fund  II,  L.P., 

31825 
SBC  Equity  Partners,  Inc.,  13714 
Sundance  Venture  Partners,  L.P.  II,  34679 
TeleSoft  Partners  lA.  L.P.,  20436 
Utah  Ventures  II,  LJ»..  14501 
White  River  Partners.  L.P.,  18245 

Social  Security  Administration 

RULES 

Freedom  of  Information  Act;  impkmentatioa, 

35130 
Social  security  benefits: 
Disability  and  blindness  determinations — 
Body  system  listings;  expiratioa  dates 

extension,  30410 
Cardiovascular  body  system,  4570 
Federal  old  age,  survivors  and  disability 
insurance — 
Ciruit  court  law;  application,  24927 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Ciniit  court  law;  application,  24927 
Prehearing  proceedings  and  decisions; 
attorney  advisors  authority;  extension. 
35515 
State  supplementary  payments  administratioa 

fees;  increase.  33849 
Valuation  of  in-kind  support  and  maintenance 
with  cost-of-living  adjustment.  33545 

PROPOSED  RULES 

Organization  and  procedures: 
Telephone  conversations;  listening-in  to  or 
recording.  11856 
Semi-aimual  agenda.  22874 
Social  security  benefits: 
Federal  old  age,  survivors  and  disability 
insurance — 
Endocrine  system  and  obesity  impairments; 
revised  medical  criteria  for  determining 
disability.  11854.31680 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Fugitive  felons  and  probation  and  parole 
violators;  denial  of  benefits.  32161 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4680, 
6251.9278.  11325.  13902,  16606.  19783. 
25261.29051.33121.34499 
Submission  for  OMB  review;  comment  request. 
6251.  8733,  12854,  15476.  20436.  24836. 
26838.  29464,  31545 
Disability  determination  procedures: 
Testing  modifications — 
Disability  claim  manager  positions,  test  sites, 
and  duration  of  tests,  25263 
Federal  information  processing  standards;  waiver,, 

30794 
Foreign  insurance  or  pension  systems: 

Albania,  8514 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  old-age.  survivors,  and  disability 
insurance;  research  grants,  27108 
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State 

OM-age  and  survivors  insurance  and  disability 
insurance  trust  funds;  retirement  research 
consortium,  18946 
Organization,  fimctions.  and  authority  delegations: 

Central  Operatioos  Office.  32274 

Communications  Office,  15476 

Deputy  Commissioner,  Finance,  Assessment  and 
Management,  32035 

Information  Management  Office,  32278 

Inspector  General  Office,  28434 

Telecommunications  and  Systems  Operations 
Office.  32278 

Telephone  Services  OfHce.  10670 
Privacy  Act 

Computer  matching  programs.  3012.  18484 

Systems  of  records,  7034,  14165 
Social  security  acquiescence  rulings: 

Dennard  v.  Secretary  of  Health  and  Human 
Services;  effiect  of  prior  finding  of  demands 
of  past  work  on  adjudicatioa  of  subsequent 
disability  claim,  29770 

Dnimmood  V.  Commissioner  of  Social 
Security;  effect  of  prior  findinp  that 
claimant  is  not  disabled  on  adjudicatioa  of 
subsequent  disabihty  claim,  29771,  31266 

Newton  v.  Chater,  trial  work  period  entitlement 
before  award  approval,  9037 

Sitd  V.  Charter,  mentid  retardation;  what 

constitutes  additknal  and  significant  work- 
relaied  limitation  of  fiinction,  9279 
Social  security  rulings: 

Determining  medical  equivalence  in  childhood 
disability  claims  when  child  has  marked 
limitatioas  in  cognition  and  speech,  1 5248 
Vendors  who  prepare  magnetic  media  or  electronic 
filing  of  annual  wage  reports;  list 
development.  13715 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Georgia- Alabama-South  Carolina  System  of 
Projects,  14087 

Southwestern  Power  Administration 

NOTICES 

Electric  power  marketing: 

Open  access  transmission  service  tariff,  483 
Integrated  System  power  rates  and  opportunities: 

New  power  rates;  rate  order  approved  and 
placed  in  effect  on  interim  basis,  2383 
Power  rates: 

Robert  D.  Willis  hydro  project,  TX.  2390 

Sam  Raybum  Dam  Project.  31767 

State  Department 

RULES 

Consular  services;  fee  schedule: 
Changes,  5098 

Correction,  6478 
Decedent  estate  procedures,  6479 
International  traffic  in  arms  regulations 
Commercial  communications  satellite  items 
removed  from  U.S.  Munitions  List  and 
transferred  to  Commerce  Control  List, 
17329 
Nationality  and  passports: 

Nationality  retention  or  loss;  obsolete  sections 

deleted;  correction,  20315 
Passport  validity;  eligibility  age  lowered.  7285 
Service  on  foreign  state: 

Technical  amendments.  16686 
Visas;  immigrant  documentation: 

Issuance  to  aliens  failing  to  comply  with 
Immigration  and  Nationality  Act.  16686 
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State 


Number  of  immigrant  visas  issued  to  immediate 
relatives;  requirement  to  factor  number  into 
annual  worldwide  limitation  on 
immigration,  4393 

Religious  workers;  new  special  immigrant  visa 
classification,  4394 
Visas;  nonimmigrant  documentation: 

Aliens  staying  in  U.S.  longer  than  permitted; 
new  visa  accepted  under  extraordinary 
circumstances;  place  of  application,  669 

Application  fees  and  nonimmigrant  visas 

issuance;  visa  fee  waivers  for  aliens  who 
will  be  engaged  in  charitable  activities, 
24107 

Border  crossing  identification  cards,  16892 

Issuance  to  aliens  failing  to  comply  with 
Immigration  and  Nationality  Act.  16686 

North  American  Free  Trade  Agreement 

(NAFTA);  professional  classification;  treaty 
traders,  investors,  intracompany  transferees, 
etc.,  10304 

PROPOSED  RUI ES 

Semi-annual  agenda,  22278 
Visas;  nonimmigrant  documentation: 
New  applications  from  aliens  whose  prior 
applications  were  refused;  nonacceptance- 
for-six -months  policy,  13026 
NOTICES 

Agency  information  collection  activities: 
Proposed  collectioD;  comment  request,  2443. 
2444,  2445,  9280,  14501,  26242.  26243. 
26244,  26245 
Submission  for  OMB  review;  comment  request, 
7489.  7490,  7491,  7492,  7493,  7494, 
12854,  12855,  16851,  16852.  16853. 
18065.  18066.  20437,  28021 
Antarctic  fishing;  conservation  measures  adoption 
by  Commission  for  Conservation  of  Antarctic 
Marine  Living  Resources,  5587 
Arms  Export  Control  Act: 
Determinations.  9039,  26838,  28436 
Export  licenses;  Congressional  notifications. 
4519.  5987.  13441.  13449.  18953,  20437, 
30795 
International  Traffic  in  Arms  regulations; 
statutory  debarment;  eligibility 
reinsutement.  10671.  10672 
Arms  Export  Control  Act  and  Export 
Administration  Act  of  1979: 
Chemical  and  biological  weapons  proliferation 
sanctions — 
Balanian,  Berge  Aris.  9039 
Committees;  establishment,  renewal,  termination. 
etc.: 
Defense  Trade  Advisory  Group,  15254 
Historical  Diplomatic  Documentation  Advisory 
Committee,  29465 
Export-Import  Bank  support  for  sales; 
determinations: 
Venezuela;  defense  articles  or  services  to  be 
used  primarily  for  counter-narcotics.  34952 
Foreign  Operations,  Export  Financing,  8nd  Related 
Programs  Appropriations  Act: 
Bosnia-Herzegovina;  U.S.  support  for 

multilateral  assistance.  14988 
Reconstruction  Assistance  Project  Credit; 
waiver — 
Bosnia,  1 19 
U.S.  bilateral  assistance;  waivers — 
Republika  Srpska.  119,  14502,  14988 
Yugoslavia,  14S02 
Ukraine;  response  to  investor  complaints.  25264 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Anti-crime  training  and  technical  assistance 
program,  4682 
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International  Traffic  in  Arms  regulations;  stamtory 

debarment,  29773 
Meetings: 
Eastern  Europe  and  Independent  States  of 

Former  Soviet  Union  Study  Advisory 

Committee,  11702 
Fine  Arts  Committee,  1 1702 
Historical  Diplomatic  Documentation  Advisory 

Committee,  7494,  29465 
International  agreement  through  United  Nations 

environment  program  on  persistent  organic 

pollutants;  preparations,  26668 
International  Communications  and  Information 

Policy  Advisory  Committee,  119,  19555. 

31825 
International  Economic  Policy  Advisory 

Committee.  4684,  19283,  32279 
International  harmonization  of  chemical 

classification  and  labeling  systems; 

Governmental  activities,  1987.  26838 
International  Law  Advisory  Committee.  28542 
International  Telecommunications  Advisory 

Committee.  3613.  11471.  14169.  14501, 

24203.  26840.  31546.  34952 
Overseas  Schools  Advisory  Committee.  271 12 
Overseas  Security  Advisory  Council.  33122 
Private  International  Law  Advisory  Committee. 

6594.  6595.  19556.  271 12,  30550.  31825 
Religious  Freedom  Abroad  Advisory 

Committee,  1987,  10962 
Shipping  Coordinating  Committee.  120.  7191, 

11702.  11703.  19556.  19557.  24203, 

24204.  26840.  271 13.  28436.  28542.  33122 
UNIDROrr  Convention  and  its  aircraft  protocol, 

3614 
Missile  technology  proliferation  activities; 
sanctions: 
North  Korean  and  Pakistani  entities.  24585 
Munitions  export  licenses  suspension,  revocation, 
etc.: 
India.  27781 
Pakistan.  33122 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs.  6253 
Assistant  Secretary  for  International  Narcotics 

and  Law  Enforcement  Affairs.  33754 
Under  Secretary  of  Stale  for  Arms  Control  and 
Intematioaal  Security  Affairs  et  al..  10055 
Passport  travel  restrictions.  U.S.: 

Iraq.  13715 
Pipeline  facilities  on  U.S.  borders;  permit 
applications: 
Boise  Cascade  Corp..  32036 
Lakehead  Pipe  Line  Co.,  19557 
Privacy  Act: 

Systems  of  records,  7039,  35305 
Shrimp  trawl  fishing;  mnle  protection  guidelines; 

certifications,  30550 
U.N.  Indigenous  Rights  draft  declaration 
elaboration: 
American  tribal  leaders/U.S.  government 
officials  consultations,  33755 
U.S. -International  Atomic  Energy  Agency 
safeguards  agreement;  implemenution; 
interagency  procedures,  7041 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  8733,  18963 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 


Substance  Abuse  and  Mental  Health 
Services  Administration 

NOTICES 

Agency  information  collection  activities:  * 

Proposed  collection;  comment  request,  2991, 
5%1.  10030.  12109.  12110,  121 II,  14726, 
16269,  18435,  30244.  30508.  31516.  34191 
Submission  for  OMB  review;  comment  request, 
1870.  3759,  3760,  12479,  18925,  19738, 
2021 1,  20417,  23470.  26820.  27742.  32023 
Federal  agency  urine  drug  testing;  certified 

laboratories  meeting  minimum  standards,  list, 
883.  5394.  10927,  16270.  25226.  29743 
Grant  and  cooperative  agreement  awards: 
American  Psychiatric  Association.  11263 
Columbia  University;  National  Center  on 

Addiction  and  Substance  Abuse.  5812 
National  Association  of  State  Mental  Health 

Program  Directors,  23296 
University  of  Connecticut;  Department  of 
Community  Medicine  and  Health  Care. 
34659 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Center  for  Mental  Health  Services  and  Center 
for  Substance  Abuse  Treatment  activities. 
17197.  29020 
Circles  of  care.  etc..  2992 
Conference  grants  and  HIV/ AIDS  cost  study, 

9851 
Faculty  development  program,  29238 
Hispanic  priority  action  grants  and  women  and 

violence  programs,  13677 
Mental  health/substance  abuse  services  for  older 
adults  and  mentoring/advocacy  program  for 
high  risk  youth  and  their  families,  19928 
Recovery  community  support  program,  etc., 

18926 
State  incentive  program,  etc.,  566 
Targeted  capacity  expansion  program,  19504 
Meetings: 
Diug  Testing  Advisory  Boaid,  24186 
SAMHSA  National  Advisory  Council.  1 120. 

3330 
SAMHSA  National,  Advisory  Council  et  al.. 

18207 
SAMHSA  special  emphasis  panel.  34659 
SAMHSA  special  emphasis  panels.  5962.  7427, 
9854.  9855.  14129.  17203.  17435.  24561. 
26195,  27098,  27099 
Substance  Abuse  Prevention  Center  National 

Advisory  Council  et  al.,  18032,  31517 
Substance  Abuse  Treatment  Center  National 

Advisory  Council.  3330.  30015 
Women's  Services  Advisory  Committee  et  al., 
6576 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation  fiind: 

Fund  reauthorization;  implementation,  10307 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Alabama,  4529 

Illinois,  17094 

Indiana,  12648 

Kansas,  10309,  31109 

Uuisiana,  11829,25391 

Maryland,  13781,  19403,  26451 

Mississippi,  1342,  6796.  34597 

Missouri.  34277 

New  Mexico,  31112 

Ohio,  9137 
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Oklahoma.  8123 
Pennsylvania,  19^2 
Texas,  10317.  1918^1,31114 
Virginia,  5888,  3i4;280 

PROPOSED  RULES 

Abandoned  mine  la^  reclamation: 

Goveroment-finati^ed  construction;  definition 
revision,  34tt8 
Permanent  programi  ind  abandoned  mine  land 
reclamation  piM  submissions: 

Alabama,  23403 

Arkansas,  1396,^286,9747 

Illinois,  2916,  16719 

Indiana,  16723,  1^725,  29365 

Kansas,  2916,  16728 

Kentucky,  20561|,  [27229,  27698 

Louisiana,  712    I' 

Maryland,  2919,(6730 

Mississippi,  18171  18173 

Missouri,  1987411 

New  Mexico.  916^ 

North  Dakota,  25428,  33022 

Ohio,  3507,  23405 

Oklahoma,  454,  i?99,  29174 

Texas,  3508,  7356.  23407 

Utah.  2192.  17138 

West  Virginia,  Sft^l 

NOTICES  1 1 

Agency  informatio*  [collection  activities: 
Proposed  coUect^dn;  comment  request,  890, 

4472,  16825^  16826,  20649,  32895 
Submission  for  OMB  review;  comment  request, 
890,  10244.  13269.  16826,  19945,  34475 
Environmental  statements;  availability,  etc.: 

Fall  Creek  Falls  jState  Park,  TN,  24192 
Meetings: 
Budget  submission  to  Congress,  and  current 
issues,  problems  and  priorities  (1999-2000 
FYs).  11304 1 

Surface  Transportation  Board 

RULES 

Contracts  and  exei^^tions: 
Rail  general  exetnption  authority — 
Nonferrous  recyclables.  19663 
Fees: 
Licensing  and  rdated  services;  1998  update, 
8145 
General  provisions!  | 
Filing  fees;  reUik^  check  policy;  CFR 
correction,  19195 
Rail  licensing  procedures: 
Rail  service  conti|iuation  subsidy  standards; 
CFR  part  r^oved,  28287 
Rail  procedures:    I  j 
Simplified  rail  r^^  reasonableness  proceedings; 
expedited  procedures,  2638 

PROPOSED  RULES 
Rate  procedures:     I 

Service  inadequacies;  expedited  relief,  27253 
Semi-annual  agenda,  23084 

NOTICES 

Agency  informatioii  collection  activities: 
Submission  for  OMB  review;  comment  request, 
27345         1  I 
Agreements  imderwqtions  5a  and  5b;  applicatioos 
for  approval,  etc. 
Intermountain  TWiff  Bureau.  Inc.,  3003S 
Meetings;  Sunshine  Act,  29470 
Motor  carriers: 
Control  applications — 

Coach  USA,  Inc..  12575 
Coordinated  sertice  and  revenue  pooling 
agreements*-^ 
Suburban  Tratitit  Corp.  et  al.,  10072 


,9296 


etc.: 


Finance  applications — 

Coach  USA,  Inc.,  17924 

Coach  USA,  Inc.,  et  al.,  10071,  33760 
Revenue  pooling  agreements — 

Peter  I^m  Bus  Lines,  Inc.,  et  al.,  2716 
Rail  carriers: 
Cost  recovery  procedures — 

Adjusmient  factor.  14502.  34680 

Productivity  adjustment  factor.  8736.  1 1706 
Market  dominance  determinations;  product  and 

geographic  competition.  24588 
Rail  access  and  competition  issues  review 

Conference.  25562 
Railroad  operation,  acquisition,  construction 
Albany  &  Eastern  Railroad  Co..  28026 
Albany  Bridge  Co.,  Inc.,  et  al..  17925 
AT&L  Railroad  Co..  Inc..  10965 
Bethlehem  Steel  Corp..  32910 
Blue  Mountain  Railroad,  Inc..  3615 
Burlington  Northern  A  Santa  Fe  Railway  Co., 

3944.  16859.  20441 
Burlington  Northern  &  Santa  Fe  Railway  Co., 

et  al.,  33979 
Camas  Pnirie  Railnet,  Inc.,  23823 
Canadian  National  Railway  Co.  et  al.,  12574, 

28442,  34956 
Capital  Metropolitan  Transportation  Authority, 

29060 
Consolidated  Rail  Corp.,  14173,  32910 
CSX  Corp.  et  al..  10260 
CSX  Transportation,  Inc.,  3785 
Dakota,  Minnesota  &  Eastern  Raibt>ad  Corp.. 

12576,  14998,  25266,  31829 
Dallas  Area  Rapid  Transit,  1529 
Grand  Trunk  Western  Railroad,  Inc.,  30559 
GRC  Holdings  Corp..  3945 
Great  Western  Railway  of  Colorado,  L.L.C., 

30810 
Gulf  &  Ohio  Railways  Holding  Co.,  Inc.,  27120 
Head,  Douglas  M..  et  al.,  922 
Illinois  Central  Railroad  Co.  et  al.,  2717 
IMC  Global  Inc.  et  al.,  8253 
Indiana  A  Ohio  Rail  Passenger  Corp.,  30036 
Iowa  Interstate  Railroad,  Ltd.,  3616 
•  J.K.  Lines,  Inc.,  33441 
Kansas  Southwestern  Railway  Co.,  L.L.C., 

11949 
KnoxviUe  A  Holston  River  Railroad  Co.,  Inc., 

27120 
Kokomo  Grain  Co.,  Inc.,  23488 
Lake  County  Railroad,  20442 
Lone  Star  Railroad,  Inc.,  33441 
Maumec  &  Western  Railroad  Corp.,  2718 
Minnesota  Commercial  Railway  Co.,  17926, 

33761 
Missouri  Centra]  Railroad  Co..  3945 
Norfolk  Southern  Railway  Co.,  1 1474 
North  American  Raitaet,  Inc.,  23824 
North  Carolina  et  al..  20247 
OmniTRAX,  Inc.,  30810 
Oregon  Paciflc  Railroad  Co.,  27785 
Pend  Oreille  Valley  Railroad,  1 1707 
Pioneer  Industrial  Railway  Co.,  8736 
Pioneer  Railcorp,  8737 
Providence  A  Worcester  Railroad  Co 
Providence  A  Worcester  Railroad  Co 

27121 
RailTex,  Inc..  et  al..  1529,  34959 
RMW  Ventures,  L.L.C.,  1 1707 
Rochelle.  IL,  30036 

South  Central  Florida  Express,  Inc.,  1 1950 
Southern  Pacific  Transportation  Co.,  4689 
Southern  Switching  Co.,  33442 
Tacoma.  WA,  et  al.,  15484 
Texas  Rock  Crusher  Railway  Co.,  13720 
TNW  Corporation,  13721 


,  10426 
et  al.. 
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Tongue  River  Railroad  Co.,  34212 

Turners  Island,  LLC,  et  al..  5994 

Twin  Cities  A  Western  Railroad  Co.  et  al.. 

10073 
Union  Pacific  Corp.  et  al..  16628.  28444.  30560 
Union  Pacific  Railroad  Co..  2718,  4689.  7049. 

16292,  20000.  20247.  30810.  34680 
Ventura  County  Transportation  Commission, 

14173 
Wabash  Central  Railroad  Corp..  2718 
West  Isle  Line.  Inc.,  2297 
Wisconsin  A  Southern  Railroad  Co.,  29470 
Wisconsin  Central  Ltd.,  30036 
Wisconsin  Central  Ltd.  et  al..  25562 
Railroad  services  abandonment 
Akron  Baitocrton  Ouster  Railway  Co.,  28026 
Birmingham  Southern  Railroad  Co.,  4519 
Bootheel  Rail  Properties.  Inc.,  et  al.,  7192 
Boston  A  Maine  Corp.,  30287 
Boston  A  Maine  Corp.  et  al.,  2719,  26842 
Buffalo  A  Pituburgh  Railroad,  Inc.,  33762 
Burlington  Northern  A  Santa  Fe  Railway  Co.. 

25132 
Central  Railroad  Co.  of  Indiana.  5418 
Cincinnati  Terminal  Railway  Co.  et  al..  7193 
Consolidated  Rail  Corp..  7193.  12148.  28446 
CSX  Transportation.  Inc..  923.  3389,  12577, 

13721.  17044,  26675.  34960 
Filfanore  Western  Railway  Co..  14999 
Fox  Valley  A  Westera  Ltd..  24840 
Grand  Trunk  Wesiero  Railroad  Inc.,  4520,  7194 
Harbor  Belt  Line  Railroad,  1 1950 
Iowa  Intersute  Railroad,  Ltd..  26676 
Kansas  City  Southern  Railway  Co.,  27121 
Knox  A  Kane  Railroad  Co..  35307 
Norfolk  A  Western  Railway  Co.,  7195,  24589, 

24840,  25133 
Paducah  A  Louisville  Railway,  Inc.,  28447 
Pioneer  Valley  Railroad  Co.,  Inc.,  13301,  20000 
Portland  A  Western  Railroad,  Inc.,  24841 
Red  River  Valley  A  Western  Railroad  Co., 

i7483 
Rochester  &  Southern  Railroad.  Inc.,  33762 
San  Joaquin  Valley  Railroad  Co.,  10966 
Sea  Lion  Railroad,  26676 
Soo  Line  Railroad  Co..  15258 
Track  Tech,  Inc.,  16859 
Union  Pacific  Railroad  Co..  1 1708.  14173. 

18966,30561.30811 
Wisconsin  Central  Ltd.,  1 1475 

Susquehanna  River  Basin  Commission 

RULES 

Project  review  and  approval,  special  regulations 
and  standards,  ariid  hearings  and  enforcement 
actions;  correction,  32124 

Technology  Administration 

NOTICES 

Meetings: 
Federal  Key  Management  Infrastructure  Federal 
Information  Processing  Standard 
Development  Technical  Advisory 
Committee.  1831,  13228.  27267 

Tennessee  Valley  Authority 

PROPOSED  RULES 

Semi-annual  agenda,  228% 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13716, 

27340,  28436 
Submission  for  OMB  review;  comment  request. 

30551 
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Meetings;  Sunshine  Act.  3781,  85 1 4.  13716, 
16853,  28543,  32907 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Lending  and  investment' 
Adjustable-rate  mortgage  loans;  disclosure 
requirements,  1051 
Mutual  holding  companies: 
Subsidiary  stock  holding  companies; 
establishment,  1 1361 
Operations: 
Small  insured  institutions;  expanded 
examination  cycle,  16378 

PROPOSED  RULES 

Capital  distributions,  1044 

Withdrawn,  1044 
Charter  and  bylaws: 
Federal  mutual  savings  association  charters;  one 
member,  one  vote  adoption,  18149 
Operations: 

Fmancial  management  policies;  fmancial 

derivatives,  20252 
Transactions  with  affiliates;  reverse  repurchase 
agreements,  17966 
Savings  associations  and  savings  and  loan  holding 
companies: 
Prior  notice  of  appointment  or  employment  of 
directors  and  senior  executive  officers; 
requirements,  14844 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2301, 
3182.  17045,  18970.  18971.  18972.  18973, 
20445 
Submission  for  OMB  review;  comment  request, 
17046,  18973 
Financial  management  policies;  interest  rate  risk, 
investment  securities,  and  derivatives 
activities;  thrift  bulletin,  20257 
Privacy  Act: 

Systems  of  records.  3014 
Applications,  hearings,  determinations,  etc.: 
Bay  State  Federal  Savings  Bank,  9045 
Ben  Franklin  Bank  of  Illinois,  28451 
Carnegie  Savings  Bank,  2845 1 
.    Cavalry  Banking,  1995 
Columbia  Federal  Savings  Bank,  5419 
First  Federal  Lincoln  Bank,  9045 
First  Federal  Savings  &  Loan  Association  of 

Hazleton,  9045 
First  Kansas  Federal  Savings  Association. 

26843 
First  Savings  Bancsharcs.  MHC.  4693 
FJF  Financial,  M.H.C.,  27624 
Gloversville  Federal  Savings  St.  Loan 

Association,  7504 
Harbor  Financial,  M.H.C.,  3947 
Heritage  Federal  Savings  &  Loan  Association, 

3947 
Home  Loan  Savings  Bank,  661 1 
Homestead  Mutual  Holding  Co.,  28452 
Peoples  Bancorp,  M.H.C.,  7504 
Peoples  Building  &  Loan  Association,  F.A., 
23337 
_  Pocahontas  Federal  Mutual  Holding  Co.,  7504 
Quitman  Federal  Savings  Bank,  661 1 
SouthBanc  Shares.  M.H.C..  3947 
Stanton  Federal  Savings  Bank.  1995 


82 


Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
United  States 

RULES 

Countervailing  duty  law;  developing  and  least- 
developing  country  designations.  29945 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 
10159 

NOTICES 

Asia  Pacific  Economic  Cooperation  forum  and 
Worid  Trade  Organization  members;  sectoral 
market  opening  agreements  negotiation. 
27113 
Generalized  System  of  Preferences: 
Aimual  product  and  country  eligibiUty  practices 
review  (1998)— 
Petitions  submission  deadline.  18963 
Competitive  need  limitations;  import  statistics; 

comment  request.  9281 
Eritrea;  beneficiary  developing  country 

designation  criteria.  10422 
Georgia;  beneficiary  developing  country 

designation  criteria.  1 878 
Thailand;  preferential  tariff  treatment 
restoration.  35632 
Harmonized  Tariff  Schedule: 

Technical  corrections,  1 1946 
Intellectual  property  rights  protection,  coimtries 
denying;  policies  and  practices: 
Canada.  5598 
China  et  al..  25539 
Honduras.  16607.  35633 
India.  29053 
Paraguay.  9292 
Meetings: 
Industry  Sector  Advisory  Committees — 
Electronics  and  Instrumentation.  9624 
Small  and  minority  business.  6791.  20681 
Industry  Sector  and  Industry  Functional 

Advisory  Committees.  23334 
Trade  Policy  and  Negotiations  Advisory 
Committee.  8733.  26840 
North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  eliminations — 
Second  round  implementation.  32036 
Tariff-rate  quota  amount  determinations: 
Beef  from  New  Zealand.  282 
Raw  cane  sugar.  13717,  27781 
Trade  Agreements  Act: 

Thresholds  adjustment,  2295 
Trade  Policy  Staff  Committee: 
Telecommunications  trade  agreements, 

compliance;  comments  request.  1 139.  2295 
Worid  Trade  Organization — 
Dispute  settlement  understanding  review; 
conmient  request.  28543 
Unfair  trade  practices,  petitions,  etc.: 
Brazil- 
Auto  sector  trade  and  investment.  13718 
Mexico — 
High  fructose  com  syrup;  investigation  and 
comment  request.  28544 
United  States-European  Union  Transatlantic 
Economic  Partnership;  barrier  reduction 
negotiations;  comment  request.  31546 
United  States-Israel  Free  Trade  Area 

Implementation  Act;  qualifying  industrial 
zone  designation,  12572 


World  Trade  Organization: 
Argentina;  textiles,  apparel,  footwear,  and  other 
items;  specific  duties  and  non-tariff 
barriers;  violation  determinations,  25539 
Dispute  settlement  panel  establishment 
requests — 
Canada;  export  subsidies  for  dairy  products 
and  market  access  for  fluid  milk  and 
cream,  32907 
European  Communities;  banana  regime,  8248 
Ireland  and  European  Communities;  copyright 
and  neighboring  rights,  5599 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Seating  accommodations  and  collapsible  electric 
wheelchair  stowage,  10528 
Correction,  1 1954 
Aviation  economic  regulations: 
Aviation  charter  rules,  28225 
Economic  regulations: 
Passenger  manifest  information,  8258 
Correction,  9413 
Marine  equipment  transfer  to  ship  operators  and 

shipyards;  CFR  part  removed,  2891 1 
Organization,  fiinctions.  and  authority  delegations: 
Assistant  Secretary  for  Budget  and  Programs, 

33589 
Commandant.  U.S.  Coast  Guard.  33589 
Saint  Lawrence  Seaway  Development 

Corporation.  Administrator.  Great  Lakes 
pilotage  fiinctions  oversight  authority 
revoked  and  delegated  to  Coast  Guard, 
10781 
Privacy  Act;  implementation,  2171,  4195 
Correction.  7311 

PROPOSED  RULES  ^ 

AirerafI  disinsection: 
Insecticide  use — 
Notification  of  ticket  purchasers  by  U.S.  and 
foreign  airlines  and  their  agents  at  time 
of  booking;  withdrawn.  5329 
Americans  \('ith  Disabilities  Act;  implementation: 
Accessibility  guidelines  for  transportation 
vehicles — 
Over-the-road  buses.  14560,  14571 
Accessibility  guidelines — 
Detectable  warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools, 
29924 
Computer  reservation  systems,  carrier-owned, 

3491 
Freedom  of  Information  Act;  implementation, 

18855 
Semi-annual  agenda,  22286 
Uniform  relocation  assistance  and  real  property 
acquisition  regulations  for  Federal  and 
federally-assisted  programs,  32175 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10255, 
28545 
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Administration 
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s  of  disability: 
psible  electric 


Submission  for  OMB  review;  comment  request, 
921,  1988.  2195,  3372,  3782,  4685,  5830, 
5831.  6253.1^249,  9039,  9040,  9041,  9292, 
98%.  10256.  11326,  11946,  11947.  13090, 
13091.  137J9.  14169,  14170,  15254, 
16290,  180bl  18485.  199%,  25893, 
26670.  27340.  28436.  28546.  29053. 
30280.  30801  31826.  33431.  33978, 
34210.  349^3.  34954 
Aviation  proceedini^: 
Agreements  file^;  weekly  receipts.  595,  2713, 
3783,  4686.  $595.  7848.  9293.  10060. 
11471.  12831  13719,  13725,  15477, 
16608.  180M,  19557,  23334,  24204. 
25893.  2854^.  30281.  31258.  3421 1.  35306 
Certificates  of  piil^lic  convenience  and  necessity 
and  foreign  l^r  carrier  permits;  weekly 
applications:  595.  2713.  4686.  65%.  7849. 
9041.  %24.   0060.  11472.  12855.  13719, 
13725.  15477.  16609.  18067.  19557. 
23335.  242di.  25893.  27341.  28547, 
30281.342    .35306 
Hearings,  etc. —  | 
Express  Air.  Uj^..  19558 
Servant  Air,  lii..  2761 1 
Sky  King.  Incl.l  12855 
Vinuge  Propsii  Jets.  Inc..  15477 
WcstJct  Express  Airlines.  Inc..  17919 
Foreign  Air  Carrier  Family  Support  Act  of  1997; 

exemptions.  5^)2 
International  cargo  i^te  flexibility  level: 
Standard  foreign^  ^aie  level — 
Index  adjustmplJt  factors.  5833,  17254,  32037 
Meetings: 
NAFTA  Land  Transportation  Standards 
Subcommittee  and  Transportation 
Consultative  proup;  annual  plenary 
session,  18^4^ 
Partnership  Couij^il,  65%,  30282 
Privacy  Act:  i  j 

Systems  of  recoiUs,  28438,  35634 
Reports  and  guidaqoe  documents;  availability,  etc.: 

Air  carriers;  cessation  of  operations.  33979 
Secretarial  determiAitions: 
Port-Au-Prince  Itiieroational  Airport,  Haiti; 
notification  of  ineffective  security 
measures,  4666 
Unfair  exclusionary  conduct  in  air  transportation 
industry;  enfonjement  policy  statement. 
17919.  28021 !  [ 

Transportation  Statistics  Bureau 

NOTICES 

Agency  informatio^  collection  activities: 
-Proposed  collection;  comment  request.  18072 
Meetings:  I 

Transportation  SU  tistics  Advisory  Council, 
7049,8253 

Treasury  Department 

See  Alcohol,  TobadQo  and  Firearms  Bureau 
See  Community  DQ^ielopment  Financial 

Institutions  Fi^ 
See  Comptroller  of  iie  Currency 
See  Customs  Servit* 

See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service  i , 
See  Foreign  Assets!  Control  Office 
See  Internal  Revenii^  Service 
See  Public  Debt  Bi^Deau 
See  Thrift  Superviafm  Office 
See  United  States  lytint 

RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 


Bank  Secrecy  Act;  implementation — 
Funds  transmittals  by  fmancial  institutions; 
conditional  exceptions  to  full  compliance 
with  safe  harbor  provisions  of  Travel 
Rule.  3640 
Gaming  establishments  (card  clubs,  etc.), 
1919 
National  security  information  designations.  1 4356 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos  and  card  clubs;  suspicious 

transactions  reporting  requirements, 
27230 
Semi-annual  agenda.  22460 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4521. 

7850.  17484.  23488 
Submission  for  OMB  review;  comment  request, 
1991.  1992.  2446.  2447.  3390.  3392,  6256. 
6257.  6793,  6794,  7850.  7851.  9300.  9897. 
9898.  9899.  10673.  10674.  11951.  12859. 
12860.  12861.  13722.  13723.  14174, 
15910,  15911.  15912.  18252.  18253. 
18254.  18%7.  18968.  20248.  23489. 
25562,  25564.  28552.  29471.  29472. 
29473.  29474,  30562,  30563,  32280. 
32281,  32282,  32284.  32285.  33442. 
33443.  34493.  34501.  35640.  35641. 
35642,  35643.  35644 
Boycotts,  international: 
.   Countries  requiring  cooperation;  list.  2297. 

17044.  35308 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  Service  Commercial  Operations 

Advisory  Committee.  30812 
Dollar  Coin  Design  Advisory  Committee,  17045 
International  Child  Labor  Enforcement  Advisory 

Committee.  30813 
IRS  Citizen  Advocacy  Panels — 
Establishment.  10966 
South  Florida  Tax  District.  17255 
Foreign  treatment  of  United  States  fmancial 
institutions;  report  to  Congress.  18968 
Meetings: 
Capital  Budgeting  Study  Commission.  3182. 

%29,  17484,  24590.  32285 
Community  Adjustment  and  Investment 

Program  Advisory  Committee,  13097 
Customs  Service  Commercial  Operations 
Advisory  Committee,  13455,  30814 
Debt  Management  Advisory  Committee.  2719, 
17926 
Notes.  Treasury: 
Large  position  reports,  call  for,  5  1/2  percent 
notes  (Febniary  2008).  31832 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  (Financial  Markets).  3945, 

35644 
Assistant  Secretary  for  Management  and  Chief 

Financial  Officer.  10262,  14502,  23490 
DC  Pensions  Project  Manager,  27122 
Deputy  Assistant  Secretary  (Administration)  et 

al.,  14750 
Deputy  Secretary  et  al.,  national  security 

information  classification.  14502 
Under  Secretary  for  Domestic  Finance.  35644 
Senior  Executive  Service: 
Departmental  Perfonnance  Review  Board; 

membership.  4344 
Legal  Division  Performance  Review  Board; 
membership.  3291 1 


USIA 

U.S.  House  of  Representatives 

NOTICES 

Child  support  and  alimony  orders;  designation  of 
agent  to  receive  and  process,  29782 

Udali,  Morris  K^  Scholarship  and 
Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Meetings;  Sunshine  Act.  19%.  27123 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act.  3313.  17160 

United  States  Enrichment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  3014.  3787.  13913. 
15487.  16292.  20683.  27791.  29475.  30567. 
31836.  32287.  33444.  33763.  34214.  34684 

United  States  Information  Agency 

RULES 

Exchange  visitor  program: 
Health  insurance  coverage  requirements,  13337 
J-1  students  whose  fmancial  support  is  from 
Indonesia.  South  Korea,  Malaysia. 
Thailand,  or  Philippines;  employment 
requirements  temporarily  suspended,  34276 
Return  to  the  home  requirement;  fee.  34808 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

15800 
Semi-annual  agenda.  22898 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1882. 

3616.  18073.  33444 
Submission  for  OMB  review;  comment  request, 

11953.31836 
Art  objects;  importation  for  exhibition: 
Aleksander  Rodchenko.  17257 
Alexander  Calder  (1898-1976),  9308 
Ancestors  of  the  Incas:  The  Lost  Civilizations 

of  Peni,  11478 
Ancient  Gold:  The  Wealth  of  the  Thracians. 

Treasures  from  the  Republic  of  Bulgaria. 

3014 
Arts  of  Korea.  15262 
Augustin  Pajou.  Rqyal  Sculptor,  3617 
Bonnard.  24209 
Buddha's  Art  of  Healing.  Tibetan  Medical 

Paintings  from  Buryatia.  19285 
Chuck  Close.  8524 
Conversion  by  Candlelight:  The  Four 

Magdalens  by  Georges  de  la  Tour.  6794 
David  Goldblatt:  Photographs  from  South 

Africa,  30040 
Degas  at  the  Races.  10426 
Expressionist  in  Paris:  The  Paintings  of  Chaim 

Soutine.  15003 
Gifts  of  the  Nile:  Ancient  Egyptian  Faience. 

%29.  10%7 
Honore  Lannuier,  Parisian  Cabineunaker  in 

Federal  New  Yoric.  12581 
Invisible  Made  Visible:  Angels  in  the  Vatican, 

599 
Jewels  of  the  Romanovs:  Treasures  of  the 

Russian  Imperial  Court.  10676 
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Letters  in  Gold:  Ottoman  Calligraphy  from  the 

Sakip  Sabanci  Collection,  Istanbul,  28452 
Living  Memorial  to  the  Holocaust,  33 1 22 
Love  Forever  Yayoi  Kusama  (1958  to  1968). 

10676 
Manet.  Monet,  and  the  Gare  Saint-Lazare, 

28452 
Mark  Rothko,  16861 
Master  Drawings  from  the  State  Hermitage 

Museum.  St.  Petersburg  and  The  Pushkin 

State  Museum  of  Fine  Arts,  Moscow. 

33123 
Nature  of  Diamonds.  19785 
Nicholas  and  Alexandra:  The  Last  Im'perial 

Family  of  Tsarist  Russia.  30567 
Paul  Strand,  circa.  916.  5606 
Pierre-Paul  Pnid'hon.  3015 
Princes.  Poets,  and  Paladins,  17928 
Queens  and  Commoners  of  Egypt's  New 

Kingdom,  25270 
Recognizing  Van  Eyck,  10676 
Sacred  Visions:  Early  Painting  from  Tibet. 

33989 
Sir  Edward  Bume- Jones.  20003 
Songs  on  Stone:  James  McNeill  Whistler  and 

the  Art  of  Lithography.  24591 
Spirits  in  Steel:  The  Art  of  Kalahari 

Masquerade,  15262 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Armenia,  Azerbaijan,  Georgia,  and  Moldavia; 

college  and  university  partnerships 

program,  33445 
College  and  university  partnerships  program; 

Russian  regional  investment  initiative  in 

Samara  Oblast,  28027 
Creative  arts  exchange  program,  5995 
East  Timor  exchange  project,  30567 
Foreign  language  and  area  studies  program; 

U.S.  students  and  scholars 
International  visitors;  multi-regional  group 

project  development;  ethics  in  government 

and  business,  9908 
Newly  Independent  States  college  and  university 

partnerships  program,  2447 
Summer  institute  for  educators  from  South 

Afiica  and  Namibia,  5998 
Turkmenistan;  college  and  university    * 

partnerships  program,  1 8974 
Hannover  Expo  2000;  private  sector  support  for 

U.S.  Pavilion,  13103 
Meetings: 
Cuba  Broadcasting  Advisory  Board,  5419, 

29475 
Cultural  Property  Advisory  Committee,  24841 
Public  Diplomacy,  U.S.  Advisory  Commission, 

2722.  7504.  13305.  20248.  27624 
Privacy  Act: 
Systems  of  records.  34214 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability. 

etc.: 
Unsolicited  grants — 

Spring  competition  program.  7050 
Meetings;  Sunshine  Act.  1 148.  12149,  28452 

United  States  Mint 

NOTICES 

Meetings: 
Dollar  Coin  Design  Advisory  Committee,  28451 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  602,  28202,  29051 


Utali  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fish  hatchery  production  plan,  18975 
Fountain  Green  State  Fish  Hatchery; 

construction,  34215 
Kamas  State  Fish  Hatchery;  reconstruction, 

1148 
Provo  River  Restoration  Project,  1 1328 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 
Commercial  items,  17334 
Department  protests.  15318 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Active  military  service  certification;  eligibility, 

413 
Persian  Gulf  veterans;  undiagnosed  illnesses 

compensation,  1 1 1 22 
Surviving  spouses;  minimum  income  annuity. 
412 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Continuation  of  representation  following 
claimant's  or  appellant's  death,  33579 
Conflict  of  interests,  33579 
Health  care  professionals;  reportiag  to  State 

licensing  boards;  policy,  23664 
Human  subjects  protection: 
Research-related  injuries  treatment; 
compensation,  1 1 123 
Loan  guaranty: 
Automatic  processing  authority,  late  reporting, 
and  record  retention  requirements,  12001 
Organization,  fiinctions,  and  authority  delegations: 

General  Counsel  et  al.,  11121 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance;  reduction  in  required 

reports,  14037 
Educational  assistance  awards  to  veterans 
who  were  volimtarily  discharged; 
effective  dates.  34131 
inight  courses  for  educational  assistance 
programs;  criteria  approval.  34127 
"  Montgomery  GI  Bill-Active  Duty; 

cooperative  training;  rates  payable 
increase.  27853 
Service  Members  Occupational  Conversion 
and  Training  Act;  certification  deadlines, 
26455 

PROPOSED  RULES 

Acquisition  regulations: 

Improper  business  practices  and  personal 
conflicts  of  interest  and  solicitation 
provisions  and  contract  clauses,  16955 
Sealed  bidding  and  competitive  proposals. 
11865 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Grounds  of  clear  and  unmistakable  error 
decisions,  27534 
Loan  guaranty: 
Interest  rate  reduction  refinancing  loans 
requirements,  30162 
Medical  benefits: 

Denied  claims;  reconsideration  procedures,  9990 
Semi-aimual  agenda,  22556 
Vocational  rehabilitation  and  education: 
Reservists  education — 
Monthly  verification  of  enrolbnent  and  other 
reports,  15341 


Veterans  education — 
Educational  assistance;  advance  payments  and 

lump-sum  payments.  27701 
Educational  assistance  and  benefits;  claims 

and  effective  dates.  23408 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

12150 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2302. 
4523.  4524.  4525.  4526.  4527.  4528.  7050. 
7051,  14176,  14177,  14178,  14179,  14180, 

16861,  17485,  17486,  19786,31582, 
34502,  34503 

Submission  for  OMB  review;  comment  request, 
2303,  8524,  8525.  8526.  13913.  13914. 

16862,  16863.  16864.  17487.  17488, 
31260,31261 

Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Hazards  Advisory  Committee, 

27791 
Future  of  VA  Long-Term  Care  Advisory 

Committee,  9911 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  providers  grant  and  per  diem 

program,  19786 
Legal  interpretations;  General  Counsel-precedent 
opinions: 
Veterans'  benefits  under  VA  administered  laws; 

summary,  3185,  31262 
Loan  guaranty: 

Percentage  to  determine  net  value,  7051 
Meetings: 
Cemeteries  and  Memorials  Advisory 

Committee,  23824 
Education  Advisory  Committee.  7052.  33123 
Environmental  Hazards  Advisory  Committee, 

20683 
Former  Prisoners  of  War  Advisory  Committee, 

12150 
Future  of  VA  Long-Term  Care  Advisory 

Committee,  9045 
Gulf  War  Expert  Scientific  Advisory 

Committee;  executive  summary 

availabiHty.  27791 
Medical  Research  Service  Merit  Review 

Committee,  6284 
Minority  Veterans  Advisory  Committee,  16292 
Persian  Gulf  Expert  Scientific  Committee, 

15918 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee.  5833 
Rehabilitation  Advisory  Committee.  19787 
Rehabilitation  Research  and  Development 

Service  Scientific  Merit  Review  Board. 

4693.  18257 
Research  and  Development  Cooperative  Studies 

Evaluation  Committee.  19787 
Scientific  Review  and  Evaluation  Board  for 

Health  Services  Research  and  Development 

Service.  32914 
Special  Medical  Advisory  Group,  16631 
Veterans  Readjustment  Advisory  Committee. 

5419 
Voluntary  Service  National  Advisory 

Committee,  16293 
Wage  Committee,  1 1708,  34964 
Women  Veterans  Advisory  Committee,  28028 
Privacy  Act: 
Computer  matching  programs,  8527,  24591 
Systems  of  records,  7196,  16864 
Real  property;  enhanced-use  leases: 
Long  Beach,  CA;  Veterans  AfT^in  Medical 

Center,  15262 
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Palo  Alto,  CA;  nMitmg 
facility,  2459(2 

Sioux  Falh.  SD; 
Center,  31264 


Veterans 
Office  of 


home/residential  care 
Veterans  Affairs  Medical 


Einp%ment  and  Training, 
i4[$sistant  Secretary 


NOTICES 

Agency  information  [collection  activities: 

Proposed  collection;  comment  request,  25097 
Grants  and  cooperative  agreements;  availability, 
etc.:  : ; 

Homeless  veteran^: reintegration  projects,  3157 
Job  Training  Partnership  Act — 

Employment  and  training  programs,  15440 
Rural  homeless  veterans  reintegration  projecU, 
4476 


Meetings: 
Veterans  Employment  and  Training  Advisory 
Committee,  11455,  30024 

Victims  of  Crime  OfRce 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18444 

Western  Area  Power  Administration 

NOTICES 

Centra]  Valley  Project,  CA;  restoration  fiind 
payments;  assessment  and  collection 
procedures,  18005 

Electric  power  marketing: 
Open  access  transmission  service  tariff,  521, 
.    5376 


Western 

Environmental  statements;  availability,  etc.: 
Sutter  Power  Plant  and  Transmission  Line 
Project,  CA.  7412 
Environmental  statements;  notice  of  intent: 
Griffith  Power  Plant  and  Transmission  Line 
Project,  AZ,  16496 
Grand  Canyon  Protection  Act;  Glen  Canyon  Dam 
Powerplant;  replacement  resources  methods 
report  and  executive  summary;  availability, 
27277 
Power  rate  adjustments: 
Amistad  and  Falcon  Projects,  27278 
Boulder  Canyon  Project,  19722 
Desert  Southwest  Region,  33649 
Lovcland  Area  Projects,  CO,  16778 
Pacific  Northwest-Pacific  Southwest  Intertie 

Project,  16497 
Salt  Lake  City  Area/Integrated  Projects,  UT,  ct 
al..  16796 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 


Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  CoiRact: 

Gary  Posseit,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration.  Washington,  E)G  20408 
(202)  523-5227  or  (202)  523-5229. 


Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  Defense, 
Office  of  the  Seaetary 


Department  of  Defense, 
Department  of  the  Air 
Force 


Department  of  Defense, 
Department  of  the 
Army,  Information  Sys- 
tems Command,  Army 
Publications  Ck)mmand 
and  Printing  Command 

Department  of  Education 
(EC),  Office  of  the  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


DoD  Directives  System  Quarterty 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


Numerical  index  of  standard  publica- 
tions (AFIND2).  Dec.  3,  1997.  Lists 
regulatk)ns,  .manuals,  and  pam- 
phlets together  under  each  subject 
series;  list  visual  aids  and  recur- 
ring periodicals  separately 

Numerical  index  of  departmental 
forms  (AFIND9).  Jan  1,  1997.  Lists 
forms  numerically  within  each  cat- 
egory, including  accountable 
forms,  forms  requiring  storage 
safeguards,  and  obsolete  forms 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  January  1,  1997. 
Printed  in  microfiche  and  CD-ROM 
version. 

ED  Index  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Information  Act).  The  index 
is  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarterty 

BPA  Manual  index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives material  indexed  by  sut>- 
ject  and  BPA  Manual  chapter  num- 
ber 


Subscription  service  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postal  money  order  to  the  Director, 
Naval  Publications  and  Printing 
Service,  Eastem  Division,  Building 
4,  Section  D,  700  Robbins  Ave- 
nue, Philadelphia,  PA  19111 


National  Technical  Information  Serv- 
ice, 5285  Port  Royal  Road,  Spring- 
field, VA  22161. 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  Springfield, 
VA  22161 


Freedom  of  Information  Officer,  De- 
partment of  Education,  Office  of 
Legislatron  and  Public  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  public  may  review  the  index,  ot>- 
tain  a  copy  of  the  index,  without 
charge,  or  secure  further  informa- 
tion concerning  the  contents  of  the 
records  listed  by  contacting  Bon- 
neville Power  Administration's  Of- 
fice of  Media  Relations,  905  NE. 
11th  Avenue,  Portland,  OR  97232, 
or  the  Washington,  DC,  Office, 
Forrestal  Building,  Room  8G-033, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1171 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
ices, Washington,  DC  20301 

Telephone  202-697-41 1 1 

Chief,  Base  Information  Management 
at  nearest  Air  Force  installation 


Chief,  Base  Infomiation  Management 
at  nearest  Air  Force  installation 


Director,  Army  Publications  and 
Printing  Command,  Hoffman  BIdg., 
Alexandria,  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW.,  Washing- 
ton, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N.,  Seattle,  WA  98109;  U.S. 
Cthse,  West  920  Riverside  Ave., 
Spokane,  WA  99201;  West  101 
Poplar  St.,  Walla  Walla,  WA 
99362;  U.S.  Federal  BIdg.,  211  E. 
7th  Ave.,  Eugene,  OR  97401;  800 
Kensington,  Missoula,  MT  59801; 
U.S.  Federal  BIdg.,  301  Yakima 
St.,  Wenatchee,  WA  98807;  1650 
Hollipari<  Dr.,  Idaho  Falls.  ID 
83401;  and  550  West  Fort  Street. 
Boise,  ID  83724 
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Agency  and  subagency 
na(t)0 


DC  20408 


^ 


Department  of  iHealth  and 
Human  SerVices,  Pub- 
lic Health  Service,  Cen- 
ters for  Disease  Control 
(HHS/PHS/tjDC) 


Department  of  Health  and 
Human  SerVfces,  Pub- 
lic Health  Sejrvice, 
Food  and  Ottug  Admin- 
istration (HlH|5/PHS/ 
FDA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  infomiation  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formation, by  program  and  subject, 
for  the  public  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  laboratory  personnel 


Bio-research  Monitoring  Manual  for 
Supervisory  Investigators,  NCTR 
Nonclinical:  One-week  course  con- 
ducted by  the  National  Center  for 
Toxicological  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  concerned  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for  Drugs 
and  Biologies 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  concerned  with  the  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  policy, 
including  those  statements  which 
contain  regulatory  action  guidance 
information 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FQA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  Aujpanalysis  Manual:  A  manual 
of  automated  methods  which  pro- 
vides content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provides  assurance  of  homo- 
geneity within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifications  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 

EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  information 
into  the  Program  Oriented  Data 
System  (PODS) 


Order  from;  price;  make  checks  pay- 
able to- 


Public  Inquiries,  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


National  Technk:al  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Accession 
#PB85-211639:  $46.50  for  paper 
copy,  $6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  lnformatk)n  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscriptk>n  accessk>n  #PB88- 
915400.  $135.00 

Natk>nal  Technk:al  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
$157.95;  subscription  accessk>n 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff,  HFI-35. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration.  Free- 
dom of  Infomiation  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
information  contact 


Public  Inquiries,  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Field  Management  Directives:  FDA 
field  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  inspectional 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


Inspector  Training  Manual:  Basic 
training  manual  for  food  ctnd  drug 
inspectors  and  inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectional  and  inves- 
tigational procedures,  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metat>olites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fill-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  where  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  the  administrative  area 

Supen/isory  Investigators  Guide: 
Guidelines  to  assist  supervisory  in- 
spectors in  managing  investiga- 
tional groups 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-913399,  $55.95; 
subscription  accession  #PB88- 
913300.  $65.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  324.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd.. 
Springfield.  VA  22161.  Volume  I— 
Accession  #PB88-911799.  $62.95. 
Volume  II — Accession  #PB88- 
911999,  $193.95.  Entire  Manual— 
Accessk)n  #PB86-91 1799,  $230.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration.  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administratk>n 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administration 
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Agency  and  spbagency 
nani9 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  Health  and 
Human  Senrices,  Pub- 
lic Health  Service, 
Health  Services  Admin- 
istration (HH^/PHS/ 
HSA) 


Department  o  the  Inte- 


rior, Office  0' 
retary 


the  Sec- 


Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 

HSA  Freedom  of  Information  Act 
(FOIA)  Index:  March  1975  to  June 
30,  1982.  The  HSA.  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  cun'ent  as  of  June  30, 
1982.  The  respective  bureau  level 
indexes  are  listed  as  follows:  OA — 

OFFICE     OF     THE     ADMINISTRATOR: 

OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL — 
HSA  forward  plan,  fiscal  year 
1979-83;  OM/OCG— HSA  procure- 
ment operating  instructions;  OM/ 
OMP — HSA  transmittal  notices  for 
supplements  to  HHS  manuals; 
HSA  Circulars;  OM/OFS— policy 
decisions,  procedures,  and  opin- 
ion. BMS— Bureau  of  medical 
SERVICES:  Division  of  Hospitals 
and  Clinics  Operatk>ns  Manual; 
BMS  supplements  to  HHS  manu- 
als; Manual  of  Operations  for  PHS 
Health  Unit,  DFEH,  BMS;  BMS  cir- 
culars; Contract  Physician's  Guide. 
IHS— Indian  Health  Services: 
IHS  circulars;  IHS  supplements  to 
HHS  manuals;  IHS  Operations 
Manual;  General  Counsel  opinions; 
policy  and  procedural  manual  and 
circulars.  BCHS— Bureau  of  Com- 
munity Health  Services:  BCHS 
administrative  guide  system; 
BCHS  Operations  Manual;  Emer- 
gency Medical  Service  Systems 
Program  Guidelines;  BCHS  Re- 
gional Memorandum  Series. 
BHPDS— Bureau  of  Health  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  include  memo- 
randa, guidelines,  handt>ooks  and 
procedures 

Departmental  Manual  Table  of  Con- 
tents, Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  field  organizations  of 
the  Department,  delegations  of  au- 
thority, internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters. 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to  the 
FPM  dated  June  3,  1988.  Index  of 
Departmental  personnel  manage- 
ment directives. 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 

Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857.  Checks  payable 
to  HHS/Public  Health  Sen/ice.  Mail 
to  HSA  Collection  Officer.  HHS/ 
PHS/HSA,  Room  16-36,  5600 
Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  informa- 
tion under  the  FOI  regulations  (45 
CFR  part  5  subpart  E) 


Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone:  202-208-3059 


Office  of  Personnel,  U.S.  Department 
of  the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 


Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Office  of  Acquisi- 
tion and  Property  Man- 
agement 


Department  of  the  Inte- 
rior, Office  of  Aircraft 
Services 


Department  of  the  Inte- 
rior, Bureau  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureau  of  Land 
Management 


Department  of  the  Inte- 
rior, Bureau  of  Mines 


Department  of  the  Inte- 
rior, Bureau  of  Rec- 
lamation 


Department  of  the  Inte- 
rior, U.S.  Geological 
Survey 


Listing  of  Secretary's  Orders  which 
are  considered  in  effect  with  re- 
spect to  current  operations  of  the 
Department 

Internet  address:  http://elips.doi.gov 

Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


400  DM  -  Departmental  Manual  Ad- 
dition to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


OAS  Operational  Procedures  Memo- 
randum No.  95-1,  dated  January  1, 
1995.  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

August  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Directives  Digest  Bulletin's  dated  -  1/ 
31/90,  2/28/90,  3/31/90,  4/30/90,  5/ 
31/90,  6/30/90.  7/31/90,  8/31/90,  9/ 
31/90,  10/31/90,  11/30/90,  12/31/ 
90 

Land  Management  Instructions  and 
Manual  Indexes 


Bureau  of  Mines  Manual  -  Subject 
Index 


Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  se- 
ries, part,  chapter,  paragraph,  and 
subordinate  paragraph 

Reclamation  Manual  Index  dated  3/ 
98. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geological  Survey  Manual 


Offk:e  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 

Telephone:  202-208-3059 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW., 
Room  5512,  Washington,  DC 
20240 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
5512,  Washington,  DC  20240 

Office  of  Aircraft  Services 
2350  West  Robinson  Road 
P.O.  Box  15428 
Boise,  ID  83715-5428. 


Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850.  MS  351 
1951  Constitution  Ave.,  N.W. 
Washington,  DC  20245 
First  copy  no  charge 


Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.W.,  MIB  2454,  Washington.  DC 
20240 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.  W.,  MIB  2454,  Washington,  DC 
20240 

Duplicate  copies  at  13  cents  per 
page. 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924,  Denver 
Federal  Center,  P.O.  Box  25007. 
Denver  CO  80225 

No  charge. 

Directives  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Res- 
ton,  VA  20192 

No  charge 


Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW.. 
Room  5512.  Washington,  DC 
20240 

Telephone:  (202)  208-3348 

Office  of  Acquisitk>n  and  Property 
Management.  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
5512,  Washington,  DC  20240 

Telephone:  (202)  208-6649 

Office  of  Aircraft  Services 

FOIA  Officer 

2350  West  Robinson  Road 

P.O.  Box  15428 

Boise,  ID  83715-5428 

No  charge. 

Bureau  of  Indian  Affairs 

Division  of  Management  Support 

Code  850,  MS  351 

1951  Constitution  Ave.,  N.W. 

Washington,  DC  20245 

Telephone:  (202)  208-2977 


Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.  W.,  MIB  2454.  Washington.  DC 
20240 

Telephone:  (202)  208-6152 

Sectk>n  for  Directives  and  Records 
Operations  (W0873) 

Room  2454.  MIB 

Telephone:  (202)  208-6152 


Elizabeth  Knorr,  Chief,  Branch  of 
Management  Analysis,  810  7th 
Street,  NW.,  MS-2193,  Washing- 
ton, DC  20241 

Telephone  202-501-9248 


Bureau  of  Reclamation,  Property  & 
Office  Services,  D-7924.  Denver 
Federal  Center.  P.O.  Box  25007. 
Denver.  CO  80225 

Telephone:  (303)  445-2048 

Directives  Officer,  U.S.  Geological 
Survey;  807  National  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-7313 
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Agency  and  subagency 

Index  title:  period  covered,  brief  de- 

Order from;  price;  make  checks  pay- 

For inspection,  copying,  or  additional 

narr 

f 

scription  of  contents 

able  to— 

infonnation  contact 

Department  o 

the  Inte- 

001  FW  1  -  Table  of  Contents 

Division    of    Policy    and    Directives 

Division    of    Policy    and    Directives 

nor,  Fish  ai 

1  Wildlife 

001  FW  2  -  Checklist 

Management 

Management 

Service 

Lists  all  manual  chapters  of  the  Fish 

Fish  and  WikJiife  Service 

Fish  and  Wildlife  Service 

and  WiWIife  Service 

1849  C  Street,  NW 

4401  N.  Fairfax  Drive 

010  FW1,  Appendixes  1-3 

Mail  Stop  -  224  Ari.  Sq 

Room  224 

Lists  all  National  Policy  Issuances, 

Washington,  D.C.  20240 

Arlington,  VA  22203 

specialized  directives,  and  author- 

No charge 

703-358-1730 

ized  handbooks  of  the  Fish  and 

Email  Address: 

WikJIife  Service. 

Hope— Grey@mail.fws.gov 

012  FW1,  Appendix  1 

Lists  all  orders  issued  by  the  Direc- 

tor, Fish  and  Wikllife  Service. 

Department  df'the  Inte^ 

Table  of  Contents  and  Checklist  to 

In  accordance  with  fee  schedule  in 

Chief,  Strategic  Directkm  and  Coordi- 

rior, Mineral)  Manage- 

Basic Minerals  Management  Sen/- 

43  CFR  2,  Appendix  A 

nation  Branch,  381   Elden  Street, 

ment  Servie 

« 

ice  Manual.  Listed  numerically  by 
part,  series,  chapter,  release  num- 
ber, date,  and  pages. 

MS-2200,    Hemdon,    VA    20170- 
4817 
Telephone  703-787-1258 

Index  of  Director's  appeal  decisions 

In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 

Chief,   Appeals   Divison,   Office   of 
Policy  and  Management  Improve- 
ment, 1849  C  St.,  NW,  MS-9110, 
Washington,  DC  20240,  Telephone 
(202)  208-2437 

Department  oil 

jthe  Inte- 

Checklist  of  the  NPS  Guklelines  and 

U.  S.  Dept.  of  the  Interior,  Natk>nal 

U.  S.  Dept.  of  the  Interior,  National 

rior,  Natione 

Park 

Directives  Dated  January  1,  1993 

Parte   Service,    P.O.    Box   37127, 

Parte   Servk»,    P.O.    Box   37127. 

Service 

■      •             " 

Washington,  DC  20013-7127  Attn: 
Management  Services  Division 
No  charge 

Washington,  DC  20013-7127  Attn: 
Management  Services  Division 
Telephone  202-523-5043 

Department  c|i 

the  Inte- 

Index-Digest.  Index  of  synopses  for 

Editorial  Branch,  Office  of  Hearings 

Editorial  Branch,  Office  of  Hearings 

rior.  Office  ^ 

if  Hearings 

all  decisions  decided  by  Office  of 

&  Appeals,  4015  Wilson  Blvd.  Ar- 

and Appeals,  4015  Wilson   Blvd. 

and  Appeal 

Hearings  and  Appeals  Boards  of 

lington,    VA    ???03.     Telephone 

Ariington,   VA   22203.   Telephone 

Appeal   and   published   Solicitor's 

703-235-3791 

703-235-3791 

decisions    under    specific    topical 

headings.    Useful    in    researching 

Price:  S495.00  annually  for  quarteriy 

legal  holdings  of  Department  of  the 

issues  and  bound  cumulative  issue 

Interior.  Published  quarteriy,  annu- 

at end  of  calendar  year.  Checks 

ally  and  on  5-year  basis. 

made  payable  to  "Department  of 
the  Interior." 

■ 

Price  for  photocopies  as  prescribed 
in   Department   fee   schedule   for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  Issue  is  set  by 
Govemment    Printing   Office   and 
available  from  that  agency. 

Indian  Citator.   Index  of  authorities 

Administrative   Division   Subscription 

Administrative   Division   Subscription 

cited  in  decisions  of  the  Interior 

Service,  Office  of  Hearings  &  Ap- 

Service, Office  of  Hearings  &  Ap- 

Board of  Indian  Appeals  (IBIA).  Ini- 

peals, 4015  Wilson  Blvd.,  Ariing- 

peals,  4015  Wilson  Blvd.,  Arling- 

tial publication  covers  volumes  1- 

ton,  VA  22203. 

ton.  VA  22203. 

15  of  IBIA  decisions.  Updated  an- 

Telephone 703-235-3799 

Telephone  (703)  235-3799 

■'    " 

nually. 

Price:   S40.00   for   Citator.    Checks 
made  payable  to:  Department  of 
the  Interior. 

Administrative  Manual.  Index  related 

Administrative    Division,    Office    of 

Administrative    Division,    Office    of 

to   administrative   policies,   proce- 

Hearings &  Appeals,  4015  Wilson 

Hearings  and  Appeals,  4015  Wil- 

dures and  standards  as  contained 

Blvd.,  Ariington,  VA  22203. 

son   Blvd.,   Ariington,   VA  22203. 

r       ■ 

in  the  Administrative  Manual 

Price  for  photocopies  as  prescribed 
in   Department   fee   schedule   for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 

Telephone: (703)  235-3793 

- 

* 

■ 

partment  of  the  Interior. 

* 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Office  of  Inspector 
General 


Department  of  the  Inte- 
rior, Office  of  Surface 
Mining 


Department  of  Labor 


Legal  Services  Corpora- 
tion 


Department  of  Transpor- 
tation, Federal  Highway 
Administration  (FHWA) 


Inspector  General  Manual  Index,  De- 
cember 17.  1992. 

Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  vol- 
ume, chapter,  section,  and  sub- 
section 

Functional  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  Decem- 
ber 21,  1993 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  agencies  and  sub- 
agencies  with  informatk>n  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  executive 
order;  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  and 
other  records  of  general  interest  to 
members  of  the  public  in  under- 
standing the  activities  of  the  Cor- 
poration. The  index  contains 
records  from  1975  to  date. 

CrossReference  Index  of  current  di- 
rectives. The  index  is  alphabetical 
by  subject  and  within  each  subject, 
applicable  directives  are  identified. 
The  index  also  includes  a  three- 
part  cross-reference  for  the  FHPM, 
23  U.S.C.  and  23  CFR.  The  index 
is  updated  semi-annually  (March 
and  September) 

Cease  and  Desist  and  Driver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualification 
final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are 
kJentified  by  case  docket  number, 
name  of  carrier  and  date  notice  of 
investigation  was  mailed 

Opinions  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  and  final  orders  regard- 
ing regulation  of  toll  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  the  case 
and  the  date  issued 


In  accordance  with  fee  schedule  in 
43  CFR  Part  2,  Appendix  A  -  Fees 
Office  of  Inspector  General 


Office  of  Surface  Mining,  Division  of 
Management  Services,  1951  Corv 
stitution  Ave.,  NW.,  Washington, 
DC  20240 

Ho  charge 

Metil  $4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tion and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428,  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW..  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


Betty  Foyes,  Information  Officer,  De- 
partment of  the  Interior,  Office  of 
Inspector  General,  18th  and  C 
Streets,  NW.,  Washington,  DC 
20240 

Telephone:  202-208-4356 

Office  of  Surface  Mining,  Division  of 
Management  Services,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

Telephone:  (202)  343-5447 

Administrator,  FOIA/PA,  Counsel  for 
Administrative  Law,  Division  of 
Legislatk>n  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 
Lalsor.  200  Constitution  Avenue. 
NW.,  Room  N2428.  Washington. 
DC  20210 

Phone  (202)  523-9277 

Freedom  of  Information  Adminis- 
trator. Legal  Services  Corporatk>n. 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 


FOIA  Program  Officer.  FHWA,  400 
Seventh  Street,  SW..  Washington. 
DC  20590 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street.  SW..  Washington, 
DC  20590 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 
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Agency  and  6ubagency 
name 


Department  M 
ury.  Departmental 
fices 


the  Treas- 
Of- 


Architectural  and  Trans- 
portation Bafriers  Com- 
pliance Board 


Committee  foif  Purchase 
From  the  Bind  and 
Other  Sevef^ly  Handi- 
capped 


Commodity  Fiiljures  Trad- 
ing Commi^on 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Selected  Records,  July 
1967  to  Decemt)er  31,  1994.  Index 
either  contains  the  following  infor- 
mation or  indicates  where  the  pub- 
lic may  obtain  information,  deci- 
sions, statements  of  the  general 
course  and  method  by  which  func- 
tions are  channeled  and  deter- 
mined; a  description  of  the  central 
and  field  offices;  rules  of  proce- 
dure, descriptions  of  forms;  sut>- 
stantive  mles  and  statements  of 
general  policy  and  interpretations 
adopted  by  the  agency;  and  each 
amendment,  revision,  or  repeal  of 
the  foregoing;  final  adjudications  of 
cases;  statements  of  policy  and  in- 
terpretations which  have  been 
adopted  by  the  agency  and  are  not 
published  in  the  Federal  Register 
and  administrative  staff  manuals 
and  instructions  to  staff  that  affect 
a  member  of  the  public  for  the  De- 
partmental Offices,  Internal  Reve- 
nue Service,  United  States  Cus- 
toms Service,  United  States  Secret 
Service,  Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Bureau  of 
Engraving  and  Printing,  Financial 
Management  Service,  United 
States  Mint,  Bureau  of  the  Public 
Debt,  Office  of  the  Comptroller  of 
the  Currency,  Federal  Law  En- 
forcement Training  Center,  Office 
of  Thrift  Supervision. 

ATBCB  Freedom  of  Infomiation 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  ot  cases  conceming 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  desaib- 
ing  the  ATBCB.  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  aeating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  No- 
vember 3,  1989;  (b)  Current  index 
November  1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases.  April  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders 
in  enforcement  cases  and  repara- 
tions proceedings  before  the  Com- 
mission) 


Order  from;  price;  make  checks  pay- 
able to — 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1.7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  01fk»r, 
ATBCB,  Rm.  1010,  330  C  St.. 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Publk:  Informatnn  Office,  ATBCB, 
Rm.  1010.  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Surte  1107,  Arlington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street.  NW.,  Washington.  DC 
20581 

Price:  10  cents  per  page 


For  inspection,  copying,  or  additional 
information  contact 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  lnformatk>n  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW..  Washington.  DC 

Phone:  202-245-1591 

Public  Infonnaton  Office.  ATBCB, 
Rm.  1010,  330  C  St..  SW..  Wash- 
ington. DC  20202 

Telephone:  202-245-1591 


Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Offk»r 


Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202  254-6314 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


General  Services  Admin- 
istration (GSA) 


International  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  U.S.  Section 


Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register.  April  21,  1975  to 
date 

Index  of  Commission  administrative 
manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public. 
April  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Informatwn  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
which  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudica- 
tk>n  of  cases.  Category  B  informa- 
tion which  is  those  statements  of 
polk:y  and  interpretations  which 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tk>n  whk:h  is  administrative  staff 
manuals  and  instructk>ns  to  staff 
that  affect  memt)ers  of  the  public 


Brochure:  Amistad  Dam  and  Res- 
ervoir 


Brochure:  Fakx>n  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for 
1  year  covering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  irri- 
gated areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for 
1  year  covering  flow  of  Colorado 
River  and  other  Western  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cruz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 


GSA,  Freedom  of  Informatran  Offk:er 
(ATRAR),  Washington,  DC  20405. 
Price:  $4.75.  Make  checks  payable 
to:  General  Services  Administra- 
tion 


Project  Engineer,  U.S.  Section, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840.  Ho 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Fateon  Village. 
TX  78545.  No  charge 

Divisk>n  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natnnal  Boundary  and  Water 
Commission,  U.S.  Section 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natnnal  Boundary  and  Water 
Commission,  U.S.  Sectk>n 


GSA  Central  Office  Library  and  the 
business  service  centers  located  in 
each  regional  office  listed  betow: 

Central  Offk:e  Library,  18th  &  F  Sts., 
NW.,  Rm.  1033,  Washington.  DC 
20405 

Business  Service  Centers: 

National  Capital  Region: 

7th  &  D  Sts..  SW..  Washington,  DC 
20407 

Region  1:  John  W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
Mass.  02109 

Region  2:  26  Federal  Plaza,  New 
York,  r^  10278 

Region  3:  9th  &  Market  Sts.,  Phila- 
delphia, PA, 19107 

Region  4:  Richard  B.  Russell  BIdg., 
75  Spring  St.,  Atlanta,  GA  30303 

Region  5:  230  So.  Dearborn  St.,  Chi- 
cago, IL,  60604 

Region  6:  1500  East  Bannister  Rd., 
Kansas  City.  MO  64131 

Region  7:  819  Taylor  St..  Ft.  Worth. 
TX  76102 

Region  8:  BuikJing  4f.  Denver  Fed- 
eral Center,  Denver.  CO  80225 

Region  9:  525  Martcet  St..  San  Fran- 
cisco. C  A  94105 

Region  10:  GSA  Center.  Auburn,  WA 
98002 

Project  Engineer,  U.S.  Secton, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840 

Reservoirs  Manager.  U.S.  Section. 
IBWC.  P.O.  Box  1.  Fakxxi  Village. 
TX  78545 

Divisk>n  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso. 
TX  79902 


Division  Engineer.  Hydrographic  Divi- 
sion. U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 
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Agency  and  subagency 
namet 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


National  Archivte  and 
Records  Adntinistration 
(NARA) 


National  Scienq^  Founda- 
tion (NSF) 


Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  concern- 
ing the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Governments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  between  the 
two  countries 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tification Projects 


Brochure:  Joint  Projects  of  the 
United  States  and  Mexico  through 
the  Intemational  Boundary  and 
Water  Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NARA  since  April  1,  1985, 
and  which  are  not  published  in  the 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  and  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name.  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundation  for  the  pre- 
viously completed  fiscal  year 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14>x36>  $4.00  per 
map;  10>x28>  $3.00  per  map. 
Payable  to:  Intemational  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC.  4171 
North  Mesa,  Suite  C-310.  B  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa.  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  Intemational  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  Intemational 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Division 
(NAA),  National  Archives,  College 
Park.  MD  20740-6001 

One  copy  only  (free). 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Section, 
IBWC,  4171  North  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Parte,  8601 
Adelphi  Rd.,  College  Partt,  MD 
20740-6001.  301-713^730 


NSF  Ubrary.  Room  245,  1800  G  St.. 
NW.,  Washington,  DC  20550 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Impor- 
tant Notices  in  effect  as  of  January 
24.  1986:  (1)  Office  of  the  Director 
Staff  Memoranda  (0/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notices.  0/D's  are 
used  by  the  NSF  Director  and 
Deputy  Director  to  communicate 
informatk>n  to  the  staff.  0/D's  also 
may  be  used  to  convey  short-term 
policy  statements  or  the  initial 
statement  of  long-tenn  policy.  NSF 
Bulletins  transmit  approved 
changes  to  policy  and  convey  ad- 
ministrative or  "housekeeping"  in- 
formation. Significant  NSF  policy 
and  procedure  are  located  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communicate  policies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  formal  than  Manuals, 
provide  compendia  of  information 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  policy. 
Important  Notices  are  the  Direc- 
tor's primary  means  of  commu- 
nicating with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notices  are  issued  over  the 
Director's  signature  and  convey  in- 
formation on  NSF  poliaes  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 

IndQpc  of  NSF  regulations  promul- 
gated in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public 
Contracts  and  Property  Manage- 
ment; and  Title  45,  Public  Welfare. 
A  listing,  by  subject  title,  of  current 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 

Publrcations  of  the  National  Science 
Foundation.  An  index  by  topical 
classification,  as  of  April  1986,  of 
current  NSF  publications  issued 
and  available  to  the  public.  Listing 
include  annual  reports,  specific 
program  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  periodk^als.  In  ad- 
dition to  Titles,  provides  NSF  publi- 
cation numbers  and  copy  prices. 
(NSF  Publication  86-18) 

NSF  Guide  to  Programs,  A  compos- 
ite listing  of  summary  information 
atx)ut  NSF  support  programs,  as 
of  October  1985.  Provides  general 
guidance  and  information  describ- 
ing the  principal  characteristics 
and  basic  purposes  of  each  activ- 
ity; eligibility  requirements;  closing 
dates  (where  applicable);  and  the 
address  where  more  detailed  infor- 
mation or  applications  may  be  ob- 
tained. (NSF  Publication  85-40) 


NSF  Forms  and  Publications  Sec- 
tion, Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


NSF  Forms  and  Publk:atlons  Sec- 
tion. Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Government  Printing 
Office,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Office  of  the  General  Counsel,  Room 
501,  1800  G  St.,  NW.,  Washing- 
ton, DC  20550 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245.  1800  G  St., 
NW..  Washington,  DC  20550.  For 
additional  information:  Publk:  Af- 
fairs Group,  room  527,  1800  G  St., 
NW.,  Washington,  DC  20550 


UMI 


97 


Agency  and  sMUagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
infomiation  contact 


Office  of  Persorlrtel  Man- 
agement 


Pennsylvania  AVenue  De- 
vek>pment  Corporation 


Pension  Benefit,  guaranty 
Corporation,  Office  of 
the  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  linsurance 
Operations  Def>artment 


Pension  Benefit  Guaranty 
Corporation,  insurance 
Operations  D0partment 


NSF  Grant.  Policy  Manual.  A  com- 
pendium of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  0MB  Cir- 
cular No.  A-110,  whk:h  is  directed 
toward  standardizing  and  simplify- 
ing the  various  accountability  and 
reporting  requirements  amoung 
Federal  grandng  agencies.  (NSF 
Publication  77-47) 

Handbook  of  Publications,  Periodi- 
cals, and  Operating  Manuals, 
OPM-OCAS-PSD-01.  As  Of  Sep- 
temt>er  1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  arranged  in  alphabetical 
order  by  title  within  each  0PM 
issuing  organization.  This  hand- 
book contains  some  informatk>n 
formeriy  published  in  the  Index  to 
Information  (no  longer  published). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  sut>iect  listings  of 
PADC  polk:y  statements:  public 
improvement  pdkaes;  devek)pment 
guidelines;  final  opinions  and 
cases  interpreting  PADC  enabling 
legislatk>n;  and  intemal  polk;ies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  October  27,  1972,  to 
date.  The  index  is  updated  semi- 
annually (March  and  September). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  the  provisions  of  Trtle 
IV  of  the  Emptoyee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram 

Index  to  Pension"  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  basic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministering Title  IV  of  the  Em- 
ployee Retirement  Income  Security 
Act  (ERISA)  plan  termination  insur- 
ance program 


Superindendent  of  Documents,  U.S. 
Government  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW, 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Information  Offi- 
cer. Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washington, 
DC  20004-1703.  Fees  charged  for 
research  and  reproductk>n  of  infor- 
matkxi  are  based  upon  the  cun'ent 
Corporation  fee  schedule  for  infor- 
mation under  FOI  regulations  (36 
CFR  Part  902,  Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  information  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW..  Wash- 
ington, DC  20005.  Charge  $.15 
per  page.  Payable  to  Pension  Ben- 
efit Guaranty  Corp.  or  contact  Dis- 
closure Officer  for  price  of  entire 
Operating  Policy  Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St..  NW.,  Wash- 
ington, DC  20005.  Charge  $.15 
por  page,  payable  to  Pension  Ben- 
efit Guaranty  Corp.  or  contact  Dis- 
closure Officer  for  price  of  entire 
Operations  Manual 


NSF  Division  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St., 
NW.,  Washington.  DC  20550 


0PM  Library  or  any  0PM  Offrce.  in- 
cluding regional  and  area  offices 


PADC.  Freedom  of  Inforntaton  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washington, 
DC  20004-1703. 


Disctosure  Officer,  Communications 
and  Public  Affairs  Department, 
202-326-4040  (202-326-^179  for 
TTY  and  TDD).  Suite  240.  1200  K 
St..  NW..  Washington.  DC  20005 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Pension  Benefit  Guaranty 
Corporation,  Participant 
and  Emptoyer  Appeals 
Department 


Department  of  Veterans 
Affairs 


Department  of  Veterans 
Affairs 


Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
sion letters  tfiat  are  final  decisions 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606.  Rules  for  Administrative 
Review  of  Agency  Decisions 

Board  of  Veterans'  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
sions. Decisions  of  the  BVA  that 
were  written  prior  to  1977  are 
available  only  In  a  "digest"  form 
that  consists  of  summaries  of  deci- 
sions, organized  by  subject.  Final 
decisions  are  published  in  re- 
dacted form  from  1977  through 
1993.  The  text  of  these  decisions 
are  on  microfiche  and  may  be  re- 
trieved by  subject  matter  through 
the  use  of  BVA  Decisions  Index  I- 
01-1  for  the  foltowing  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
sions CD-ROM  are  available  in 
CD-ROM  format.  Decisions  from 
1992  through  1995  may  be 
searched  by  subject  or  by  any 
word  that  appears  in  them.  In- 
cluded in  this  format  are  BVA  In- 
dexes for  1993  and  1994  deci- 
sions; and  a  subject  index,  identi- 
fied as  "VOCABULARY"  that  per- 
tains to  the  following  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
cation 1-03-1.  All  information  is 
cun-ent  as  of  April  1991.  Classifica- 
tion subject  and  numeric  listing  of 
manuals,  VA  Regulations,  circu- 
lars, interim  issues,  handbooks, 
bulletins,  pamphlets,  and  guides, 
conveying  agency  policies,  regula- 
tions and  procedures  of  a  continu- 
ing nature 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15 
per  page,  payable  to  Pension  Ben- 
efit Guaranty  Corp. 


The  microfiche  index  may  be  pur- 
chased for  approximately  $22.50 
per  copy  from:  Promisel  &  Kom, 
Inc.,  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to:  Promisel  & 
Korn,  Inc. 


The  Board  of  Veterans'  Appeals  De- 
cisions CD-ROM  may  be  pur- 
chased for  $19.00  from:  Super- 
intendent of  Documents,  P.O.  Box 
371954,  Pittsburg,  PA  15250-7954. 
Make  check  payable  to:  Super- 
intendent of  Documents. 


The  public  may  obtain  a  copy  of  the 
index  without  charge  from  the  VA 
Service  and  Distribution  Center, 
Forms  and  Publications  Services 
(901 P),  P.O.  Box  7010,  Mines,  IL 
60141. 


The  index  is  available  for  inspection 
at  Department  of  Veterans  Affairs 
regional  offices. 


The  CD-ROM  is  available  for  copying 
and  inspection  at  Department  of 
Veterans'  Affairs  regional  offices  or 
at  the  Board  of  Veterans'  Appeals 
Research  Center,  811  Vermont 
Avenue,  N.W.,  Washington,  DC 
20420. 


VA  Central  Office,  IRM  Polides  and 
Standards  Service  (045A3),  Room 
583,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  Phone: 
(202)  273-8129  -OR-  Administra- 
tive Officer  at  nearest  VA  facility. 
Check  your  local  Telephone  Direc- 
tory under  United  States  Govern- 
ment, Department  of  Veterans  Af- 
fairs, or  ask  your  Directory  Assist- 
ance Operator  for  the  number  in 
your  area. 
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27 
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Mar 


(Issue  No.) 
(1) 

(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
(10) 
(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
(23) 
(24) 
(25) 
(26) 
(27) 
(28) 
(29) 
(30) 
(31) 
(32) 
(33) 
(34) 
(35) 
(36) 
(37) 
(38) 
(39) 
(40) 
(41) 
(42) 


Pages  t-35786                                        Dale  tissue  No.) 

10743-11098 5  (43) 

11099-11358 6  (44) 

11359-11580 9  (45) 

11581-11818 10  (46) 

11819-11984 11  (47) 

11985-12382 12  (48) 

12383-12602 13  (49) 

12603-12976 16  (50) 

12977-13110 17  (51) 

13111-13328 18  (52) 

13329-13480 19  (53) 

13481-13772 20  (54) 

13773-14018 23  (55) 

14019-14328 24  (56) 

14329-14600 25  (57) 

14601-14802 26  (58) 

14803-15068 27  (59) 

15069-15272 30  (60) 

15273-15738 31  (61) 

15739-16084 Apr.  1  (62) 

16085-16386 2  (63) 

16387-16668 3  (64) 

16669-16876 6  (65) 

16877-17048 7  (66) 

17049-17306 8  (67) 

17307-17666 9  <68) 

17667-17930 10  (69) 

17931-18116 13  (70) 

18117-18306 14  (71) 

18307-18816 15  (72) 

18817-19166 16  (73) 

19167-19378 17  (74) 

19379-19650 20  (75) 

19651-19794 21  (76) 

19795-20052 22  (77) 

20053-20294>. 23  (78) 

20295-20512 24  (79) 

20513-23194 27  (80) 

23195-23368 28  (81) 

23369-23642 29  (82) 

23643-24096 30  (83) 

24097-24382 May  1  (84) 


Pages  1357m                                     Dale  aunt  No.) 

24383-24738 4  (85) 

24739-24910 5  (86) 

24911-25152 6  (87) 

25153-25386 7  (88) 

25387-25746 8  (89) 

25747-26062 11  (90) 
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I 
DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plartt  Health  Inspection 
Service 


7CFRPart301 

I 

[Docket  No.  96-«|l^8] 
RIN  0579-AA83      ; 

Kamal  Bunt;  Additions  to  Regulated 
Areas 

agency:  Animal  Lnd  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rtjle;  technical 
amendment.      !  I 

SUMMARY:  In  anihterim  rule  published 
in  the  Federal  K^gister  on  November 
24,1997,  we  amitided  the  Kamal  bunt 
regulations  by  ajiding  portions  of 
McCulloch,  Milli,  and  San  Saba 
Counties,  TX,  tojpe  list  of  regulated 
areas  and  by  exp»nding  the  boundaries 
of  the  regulated  ^reas  in  La  Paz. 
Maricopa,  and  FJihal  Counties,  AZ,  due 
to  the  detection  nf  Kamal  bunt  in  those 
areas.  [ ! 

The  interim  rule  contained  an  error  in 
the  Supplementary  Information  section 
and  an  error  in  a  list  of  fields  in  the  rule 
portion.  This  document  corrects  those 
errors.  I 

DATES:  This  amaildment  is  effective 
November  24. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-0^6-26.  Regulatory 
Analysis  and  Dewelopment.  PPD, 
APHIS,  suite  3Cpb.  4700  River  Road 
Unit  118,  RiverdWle,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-0(16-26.  Comments 
received  may  bej inspected  at  USDA, 
room  1141,  Soutl  Building,  14th  Street 
and  Independent  e  Avenue  SW., 
Washington,  DCj  petween  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION:  In  an 
interim  rule  published  in  the  Federal 
Register  on  November  24, 1997  (62  FR 
62504-62506,  Docket  No.  96-016-26), 
we  amended  the  Kamal  bunt  regulations 
in  7  CFR  part  301  by  adding  certain 
counties  in  Texas  to  the  list  of  regulated 
areas  due  to  the  detection  of  Kamal  bunt 
in  those  areas.  We  also  expanded  the 
boundaries  of  regulated  areas  in  certain 
counties  in  Arizona  for  the  same  reason. 

In  the  Supplementary  Information 
section  of  the  interim  mle,  we 
summarized  the  regulations  that  apply 
to  these  newly  regulated  areas.  Among 
other  things,  we  stated  that  "While 
Kamal  bunt  host  crops  may  be  planted 
in  the  surveillance  area,  they  may  not  be 
used  for  seed."  We  should  have  said 
that  Karnal  bunt  host  crops  may  be 
planted  in  the  surveillance  area  and 
may  be  used  for  seed  within  the 
regulated  area  if  tested  and  found  free 
from  spores  and  bunted  wheat  kemels 
and  then  treated  with  fungicide  in 
acccordance  with  §  301.89-13(d). 

Also,  the  rule  portion  of  the  interim 
rule  contained  an  error  in  a  list  of 
numbered  fields  designated  as  restricted 
areas  for  regulated  articles  other  than 
seed  in  San  Saba  County,  TX.  Field 
number  40113  3301  should  not  have 
been  listed.  Fields  numbers  40113  3302 
and  40113  3303  should  have  been  listed 
instead.  All  these  fields  belong  to  the 
same  individual,  and  the 
misdesignation  stemmed  from  a 
paperwork  error.  We  are  correcting  the 
error  in  our  list. 

List  of  Subjects  in  7  CFR  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine  reporting 
and  recordkeeping  requirements. 
Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee,  150ff.  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

§301.89-3    [Corrected] 

2.  In  §  301.89-3,  in  paragraph  (f). 
under  the  heading  "Texas",  in 
paragraph  (2),  under  "San  Saba 
County",  the  number  "40113  3301"  is 
removed  and  the  numbers  "40113  3302" 
and  "40113  3303"  are  added  in  its 
place. 

Done  in  Washington,  DC,  this  18th  day  of 
December  1997. 

Teiry  L.  Medky, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-34177  Filed  12-31-97;  8:45  am) 

BILUfW  COOe  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspeciion 
Service 

9  CFR  Part  3 
[Docket  No.  97-126-1] 

Specifications  for  the  Humane 
Handling,  Care,  Treatment,  and 
Transportation  of  Marine  Mammals; 
Nonsubstantive  Corrections 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  mle. 

SUMMARY:  We  Sre  amending  the 
regulations  regarding  humane  handling, 
care,  treatment,  and  transportation  of 
marine  mammals  to  correct  the 
designations  of  three  footnotes.  This 
action  will  result  in  all  the  footnotes  in 
9  CFR  part  3,  "Standards."  being 
numbered  consecutively.  We  are  also 
removing  the  authority  citations  that 
appear  unnecessarily  in  three  places  in 
the  regulations. 

EFFECTIVE  DATE:  December  23. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Holmes.  Regulatory  Coordination 
Specialist,  Regulatory  Analysis  and 
I^velopment,  Program  Planning  and 
Development.  APHIS,  USDA,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238;  (301)  734-8682. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  3, 
subpart  E  (§§  3.100  through  3.118. 
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referred  to  below  as  the  regulations) 
contain  specifications  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals.  The 
three  footnotes  in  subpart  E  are 
currently  designated  as  footnotes  1,5, 
and  2.  We  are  amending  the  regulations 
by  redesignating  those  three  footnotes  as 
footnotes  6,  7,  and  8,  respectively.  This 
action  will  result  in  all  the  footnotes  in 
9  CFRpart  3.  "Standards,"  being 
numbered  consecutively. 

We  are  also  removing  the  authority 
citation  that  appears  at  the  beginning  of 
subpart  E,  as  well  as  the  authority 
■  citation  that  appears  at  the  beginning  of 
"Subpart  F — Specifications  for  the 
Httmane  Handling,  Care,  Treatment,  and 
Transportation  of  Warmblooded 
Animals  Other  Than  Dogs,  Cats,  Rabbits, 
Hamsters.  Guinea  Pigs,  Nonhuman 
Primates,  and  Marine  Mammals"  and 
the  authority  citation  that  appears  in 
subpart  F  just  above  §  3.136, 
"Consignments  to  carriers  and 
intermediate  handlers."  The  authority 
that  applies  to  all  of  part  3,  including 
subparts  E  and  F,  is  cited  at  the 
beginning  of  the  part. 

Because  the  changes  contained  in  this 
rule  are  nonsubstantive  in  nature,  we 
have  found  that  notice  and  public 
procediu*  on  this  rule  are  unnecessary. 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportunity  to  comment  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
internal  ^ency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12866  and  Executive  Order 
12988.  Finally,  this  actioi^is  not  a  rule 
as  defined  by  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  and  thus,  is 
exempt  from  the  provisions  of  the  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  3 

Animal  welfare.  Marine  mammals. 
Pets,  Reporting  and  recordkeeping 
requirements.  Research,  Transportation. 

Accordingly,  9  CFR  part  3  is  amended 
as  follows: 


2.  The  authority  citation  tor  'oubpart 
E — Specifications  for  the  Humane 
Handling,  Care,  Treatment,  and  <« 
Transportation  of  Marine  Mammals"  is 
removed. 

§3.100    [Amended] 

3.  In  §  3.100,  paragraph  (a),  footnote  1 
and  its  reference  in  the  text  are 
redesignated  as  footnote  6. 

§3.102    [Amended] 

4.  In  §  3.102,  paragraph  (c),  fooUiote  5 
and  its  reference  in  the  text  are 
redesignated  as  footnote  7. 

§3.104    [Amended] 

5.  In  §  3.104,  paragraph  (b)(l)(i), 
footnote  2  and  its  reference  in  the  text 
are  redesignated  as  footnote  8. 

6.  The  authority  citation  for  "Subpart 
F — Specifications  for  the  Humane 
Handling,  Care,  Treatment,  and 
Transportation  of  Warmblooded 
Animals  Other  Than  Dogs,  Cats,  Rabbits, 
Hamsters,  Guinea  Pigs,  Nonhuman 
Primates,  and  Marine  Mammals"  is 
removed. 

7.  In  subpart  F,  under  the 
undesignated  center  heading 
"Transportation  Standards",  the 
authority  citation  is  removed. 

Done  in  Washington,  DC,  this  23rd  day  of 
December  1997  . 

Craig  A.  Reed, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  97-34178  Filed  12-31-97;  8:45  am] 

BILUNG  CODE  M10-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 
[Docket  No.  97-120-1] 

National  Poultry  Improvement  Plan  and 
Auxiliary  Provisions;  Nonsubstantive 
Corrections 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


PARTS— STANDARDS 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Antfaority:  7  U.S.C  2131-2156;  7  CFR  2.22 
2.80.  and  371.2(d). 


SUMMARY:  We  are  amending  the 
provisions  of  the  National  Poultry 
Improvement  Plan  (the  Plan)  to  update 
the  address  of  the  Plan's  office,  which 
has  been  moved  to  a  new  location.  We 
are  also  making  several  nonsubstantive 
changes  to  the  provisions  of  the  Plan  to 
correct  errors  or  inconsistencies. 
EFFECTIVE  DATE:  December  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator, 
Poultry  Improvement  Staff,  National 


Poultry  Improvement  Plan,  Veterinary 
Services,  APHIS,  USDA.  1498  Klondike 
Road.  Suite  200.  Conyers,  GA  30094- 
5104;  (770)  922-3496. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  145 
and  147  contain  the  provisions  of  the 
National  Poultry  Improvement  Plan 
(NPIP),  a  cooperative  Federal-State- 
industry  mechanism  for  controlling 
certain  poultry  diseases.  We  are  making 
several  nonsubstantive  changes  to  those 
provisions  to  correct  errors  or 
inconsistencies  and  to  reflect:  (1)  The 
relocation  of  the  NPIP  staff  to  a  new 
office;  (2)  the  current  organizational 
affiliation  of  the  Veterinary  Biologies 
staff  within  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS);  and 
(3)  the  current  edition  numt)er  and 
publication  date  of  a  textbook  referred 
to  in  the  regulations. 

We  are  also  correcting  several 
paragraph  references  within  §  147.11  of 
the  regulations.  In  a  final  rule  published 
in  the  Federal  Register  on  March  18, 
1994  (59  FR  12795-12805,  Docket  No. 
92-151-2),  we  amended  §  147.11  by 
redesignating  paragraphs  (a)  through  (j) 
as  paragraphs  (b)(1)  through  (b)(10). 
When  we  made  that  change,  however, 
we  failed  to  update  several  internal 
references  within  the  section  to  reflect 
the  redesignation  of  its  paragraphs.  We 
are,  therefore,  amending  §  147.11  to 
correct  those  errors. 

Because  the  changes  contained  in  this 
rule  are  nonsubstantive  in  nature,  we 
have  found  that  notice  and  public 
procedure  on  this  rule  are  unnecessary. 
Therefore,  pursuant  to  5  U.S.C.  553, 
notice  of  proposed  rulemaking  and 
opportunity  to  comment  are  not 
.  required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12866  and  Executive  Order 
12988.  Finally,  this  action  is  not  a  rule 
as  defined  by  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  and  thus,  is 
exempt  from  the  provisions  of  the  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Parts  145  and 
147 

Animal  diseases.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements. 


UMI 
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Accordingly,  9  (EFR  parts  145  and  147 
are  amended  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 


1.  The  authority 


citation  for  part  145 


continues  to  read!  as  follows 

Authority:  7  U.S.  1 .  429;  7  CFR  2.22,  2.80. 
and  371.2(d). 

§145.14    [Amendac] 

2.  Section  145.  .  I  is  amended  as 
follows: 

a.  In  paragraph  (|b)(1),  in  both  the  first 
sentence  and  the  Ust  sentences,  the 
words  "enzyme-labeled"  are  removed 
and  the  words  Vejikyme-Unked"  are 
added  in  their  plat^e,  and  in  footnote  1, 
the  words  "Biotechnology,  Biologies, 
and  Environmental  Protection"  are 
removed  and  the  words  "Veterinary 
Services"  are  added  in  their  place. 

b.  In  paragraphj(jb)(l),  in  the  first 
sentence  and  in  f(^tnote  3,  the  words 
"enzyme-labeled'^  tare  removed  and  the 
words  "enzyme-liiU^ed"  are  added  in 
their  place.  1 1 

c.  In  paragraph  (b)(3),  the  words  "of 
this  ch^ter"  are  added  immediately 
before  the  words  ''$hall  be  used". 

S14S.23    [Amendei^ 

3.  Section  145.21  is  amended  as 
follows:  1| 

a.  In  paragraph  {(p)(2)(iii),  in  the 
second  sentence,  iJbe  words  "of  this 
part"  are  removed.! 

b.  The  words  "w  this  chapter"  are 
added  in  the  following  places: 

i.  In  paragraph  (c)(l)(ii)(C), 
immediately  after  the  words  "with 
§147.8". 

ii.  In  paragraph  i(e)(l),  in  the 
introductory  text,  jimmediately  after  the 
words  "of  §  147.26K 

iii.  In  paragrapli  le)(l)(ii)(B), 
immediately  after  the  words  "with 
§147.8".  I 

iv.  In  paragraph  (e)(3),  immediately 
after  the  words  "in  §  147.24(a)". 

V.  In  paragraph  (f)(3),  immediately 
after  the  words  "of  §  147.26". 

vi.  In  paragraph^  (g)(3),  immediately 
after  the  words  "oifl§  147.26". 

c.  In  paragraph  (<)(5),  the  words  "in 

§  145.24(a)"  are  removed  and  the  words 
"in  §  147.24(a)"  aw  added  in  their 
place. 

§145.33    [Ar 

4.  Section  145.3i2J  is  amended  as 
follows: 

a.  In  paragraph  (l))(2)(iii),  in  the 
second  sentence,  t^ie  words  "of  this 
part"  are  removedli 

b.  The  words  "oPthis  chapter"  are 
added  in  the  follow  \  ing  places: 

i.  In  paragraph  (h  i(l){ii)(C). 
immediately  after  t  le  words  "with 
§  147.8". 


ii.  In  paragraph  (d)(l)(vi), 
immediately  after  the  words  "and 
§  147.24(b)". 

iii.  In  paragraph  (e)(1),  in  the 
introductory  text,  immediately  after  the 
words  "of  §  147.26". 

iv.  In  paragraph  (e)(l)(ii)(B), 
immediately  after  the  words  "with 
§147.8". 

v.  In  paragraph  (e)(3),  immediately 
after  the  words  "in  §  147.24(a)". 

vi.  In  paragraph  (f)(3),  immediately 
after  the  words  "of  §  147.26". 

vii.  In  paragraph  (g)(3),  immediately 
after  the  words  "of  §  147.26". 

viii.  In  paragraph  (i)(l)(v), 
immediately  after  the  words  "and 
§  147.24(b)". 

§145.43    [AmendedJ 

5.  Section  145.43  is  amended  as 
follows: 

a.  In  paragraph  (b)(2)(iii),  in  the 
second  sentence,  the  words  "of  this 
part"  are  removed. 

b.  In  paragraph  (d)(2),  the  words 
"enzyme-labeled"  are  removed  and  the 
words  "enzyme-linked"  are  added  in 
their  place. 

c.  In  paragraph  (d)(2).  footnote  5,  the 
words  "of  this  part"  are  removed. 

d.  In  paragraph  (e)(2),  in  the  last 
sentence,  the  words  "of  this  chapter" 
are  added  immediately  after  the  words 
"in  §147.6". 

§145.53    [Amendetq 

6.  In  §  145.53(b)(2)(iii),  the  second 
sentence  is  amended  1^  removing  the 
words  "of  this  part". 

PART  147— AUXtUABY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

7.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  2.22.  2.80. 
and  371.2(d). 

§147.5    [AmendeCQ 

8.  In  §  147.5(b),  footnote  4  is  amended 
by  removing  the  words  "1500  Klondike 
Road,  Suite  A-102,  Conyers,  GA  30207" 
and  adding. the  words  "1498  Klondike 
Road,  Suite  200,  Conyers,  GA  30094"  in 
their  place. 

§147.6    [Amended] 

9.  In  §  147.6,  the  last  sentence  of  the 
introductory  text  of  the  section  is 
amended  by  removing  the  words  "of 
this  part". 

§147.7    [Amende^ 

10.  Section  147.7  is  amended  as 
follows: 

a.  In  footnote  5,  the  words  "2nd 
Edition"  are  removed  and  the  words 
"3rd  Edition"  are  added  in  their  place 


and  the  date  "1971"  is  removed  and  the 
date  "1991"  is  added  in  its  place. 

b.  In  paragraph  (b)(l){vii),  the  words 
"§  147.6(b)  of  this  part"  are  removed 
and  the  reference  "§  147.6"  is  added  in 
their  place. 

c.  In  paragraph  (d)(2),  in  the 
introductory  text,  the  words 
"subparagraphs  (d)(2)(i)  thru  (x)  of  this 
paragraph"  are  removed  and  the  words 
"paragraphs  (d)(2)(i)  through  (x)  of  this 
section"  added  in  their  place. 

d.  In  paragraph  (d)(2)(viii),  the  words 
"(d)(2)(i)  thru  (vii)  of  this  paragraph" 
are  removed  and  the  words  "paragraphs 
(d)(2)(i)  through  (vii)  of  this  section" 
added  in  their  place. 

§147.8    [AmendMQ 

11.  In  §  147.8,  the  introductory  text  of 
the  section  is  amended  by  adding  the 
words  "of  this  chapter"  immediately 
after  the  words  "and 

§  145.33(e)(l)(ii)(b)". 

§147.11    (Amandwq 

12.  Section  147.11  is  amended  as 
follows: 

a.  In  paragraph  (bHl),  in  the  last 
sentence,  the  words  "paragraph  (g)"  are 
removed  and  the  words  "paragraph 
(b)(7)"  are  added  in  their  place. 

b.  In  paragraph  (b)(4),  in  the  first 
sentence,  the  words  "paragraph  (c)"  are 
removed  and  the  words  "paragraph 
(b)(3)  of  this  section"  are  added  in  their 
place. 

c.  In  paragraph  (b)(5),  in  the  second- 
to-last  sentence,  the  words  "paragraph 
(a)"  are  removed  and  the  words 
"paragraph  (b)(1)"  are  added  in  their 
place. 

d.  In  paragraph  (b)(7),  in  the  last 
sentence,  the  words  "paragraph  (f)"  are 
removed  and  the  words  "paragraph 
(b)(6)"  are  added  in  their  place. 

§147.12    [Amended] 

13.  In  §  147.12(a)(3),  footnote  11  is 
amended  by  removing  the  words  "1500 
Klondike  Road,  Suite  A-102.  Conyers, 
GA  30207"  and  adding  the  words  "1498 
Klondike  Road.  Suite  200,  Conyers,  GA 
30094"  in  their  place. 

14.  In  §  147.12(b)(3)(ii)(A),  footnote  12 
is  amended  by  removing  the  words 
"1500  Klondike  Road.  Suite  A-102. 
Conyers,  GA  30207"  and  adding  the 
words  "1498  Klondike  Road,  Suite  200, 
Conyers,  GA  30094"  in  their  place. 

§147.22    [Amended] 

15.  In  §  147.22,  paragraph  (c)  is 
amended  by  removing  the  w<Mds  "of 
this  chapter". 

§147.24    [Amended 

16.  In  §  147.24.  paragraphs  (b)(3)  and 
(c)  are  amended  by  removing  the  words 
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"of  this  chapter"  both  times  they 
appear. 

Done  in  Washington.  DC,  this  23rd  day  of 
-December  1997. 

Craig  A.  Ree^, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  97-34179  Filed  12-31-97;  8:45  am) 

BaUNG  CODE  M10-94-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  »7-NII*-271-AD;  Amendment 
39-10230;  AO  97-25-06] 

RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  dociunent  corrects 
information  that  appeared  in 
airworthiness  directive  (AD)  97-25-06, 
amendment  39-10230,  that  was 
published  in  the  Federal  Register  on 
December  1, 1997  (62  FR  63622).  The 
error  resulted  in  an  advertent  omission 
in  reference  to  acceptable  replacement 
components.  This  AD,  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  requires  disconnection  of  the 
electrical  connector  to  the  scavenge 
pump  of  the  center  wing  tank.  This  AD 
also  requires  a  one-time  inspection  to 
identify  the  part  number  of  the  electrical 
connector;  and  replacement  of  the  pump 
with  a  new  or  serviceable  pump,  if 
necessary. 

DATES:  Effective  December  16, 1997.  . 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  16, 1997  (62  FR  63622, 
December  1, 1997). 

FOR  rURTHER  INFORMATION  CONTACT: 
Chris  Hartonas,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S;  or  G.  Michael  Collins,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140S;  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2864  or  (425)  227-2689;  fax 
(425)227-1181. 

SUPPLEMENTARY  INFORMATION:  On 
November  26.  1997,  the  FAA  issued  AD 
97-25-06,  amendment  39-10230  (62  FR 
63622,  December  1, 1997).  The  AD 


requires  disconnection  of  the  electrical 
connector  to  the  scavenge  pump  of  the 
center  wing  tank;  and  a  one-time 
inspection  to  identify  the  part  number 
of  the  electrical  connector,  and 
replacement  of  the  pump  with  a  new 
pump,  if  necessary. 

As  published,  tnat  AD  contained  an 
inadvertent  omission  in  reference  to 
acceptable  replacement  components. 
:    Throughout  the  preamble  and  in 
paragraph  (a)(2)  of  the  AD.  the  FAA 
required  that  a  replacement  scavenge 
pump  be  new.  However,  the  FAA 
intended  that  a  serviceable  scavenge 
pump  also  be  specified  as  an  acceptable 
replacement  component.  In  all  other 
respects,  the  original  document  is 
correct. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the 
entire  final  rule  is  not  being 
republished. 

The  effective  date  of  the  AD  remains 
December  16, 1997. 

§39.13    [Corrected] 

On  page  63623,  in  the  second  column, 
paragraph  (a)(2)  of  AD  97-25-06  is 
corrected  to  read  as  follows: 

*  *        •        *        » 

(2)  If  an  electrical  connector  having  a 
part  number  other  than  the  correct  part 
number  (as  specified  in  the  alert  service 
bulletin)  is  installed:  Prior  to  further 
flight,  replace  the  scavenge  piunp  with 
a  new  or  serviceable  scavenge  pump 
with  an  electrical  connector  having  the 
correct  part  number  (as  specified  in  the 
alert  service  bulletin)  in  accordance 
with  the  Accomplishment  Instructions 
of  the  alert  service  bulletin. 

*  *        *        »        * 

Issued  in  Renton,  Washington,  on 
December  24, 1997. 

Dairell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-34180  Filed  12-31-97;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  119, 121,  and  135 

Compliance  With  Parts  119, 121,  and 
135  by  Alaskan  Hunt  and  Fish  Guides 
Who  Transport  Persons  by  Air  for 
Compensation  or  Hire 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  to  operators. 


SUMMARY:  Operators  transporting 
persons  or  property  by  air  from  one 
location  to  another  for  compensation  or 


hire  must  comply  with  the  regulatory 
requirements  for  air  carriers  and 
commercial  operators.  The  FAA  has  not 
enforced  these  regulatory  requirements 
consistently  throughout  the  coimtry.  In 
particular,  it  has  not  enforced  them 
adequately  against  Alaskan  guides,  and 
many  Alaskan  guides  conducting  such 
operations  are  not  properly  certificated 
under  applicable  regulations.  The  FAA 
expects  to  provide  ^ose  guides  who  do 
not  currently  hold  the  necessary 
certification  a  fair  opportunity  to 
achieve  compliance  with  the  applicable 
regulations.  During  1998.  the  FAA 
intends  to  offer  certification  clinics  for 
these  guides  in  three  Alaskan  cities  in 
order  to  expedite  the  necessary 
certification  process  for  the  influx  of 
these  new  operators.  This  notice  is 
published  to  emphasize  these  regulatory 
requirements. 

EFFECTIVE  DATE:  This  notice  is  effective 
December  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Paterson.  Technical  Standards 
Branch  Manager,  AAL-230.  Federal 
Aviation  Administration.  Ala^^an 
Region  Headquarters.  222  West  7lh 
Avenue,  #14.  Anchorage,  Alaska  99513, 
Telephone  907-271-5514  or  Kathleen 
Yodice,  Office  of  the  Chief  Counsel, 
AGC-300,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  D.C.  20591, 
Telephone  202-267-9956. 

SUPPLEMENTARY  INFORMATION: 
History 

In  Alaska  there  are  organizations 
generally  referred  to  as  "guides,"  that 
offer  commercial  packages  for  persons 
seeking  to  hunt,  fish,  and  engage  in 
other  similar  sport  activities  within  the 
state  of  Alaska.  This  industry  has  grown 
to  be  a  major  economic  activity  in 
Alaska  contributing  directly  and 
indirectly  to  the  livelihood  of  a 
significant  percentage  of  the  state's 
population.  The  use  of  an  aircraft  plays 
a  key  role  in  these  operations  because  it 
is  often  the  guide's  only  reasonable 
means  of  transporting  customers.  In 
some  instances,  these  guides  transport 
people  by  aircraft  from  airports  within 
the  state  of  Alaska  to  lodges  within  the 
state  of  Alaska.  They  often  transport 
persons  and  supplies  to  and  ft-om  lodges 
and  remote  hunting  and  fishing  sites 
within  the  state  of  Alaska.  As  a  general 
rule,  the  hunting  and  fishing  sites  are 
not  easily  accessible  by  any 
conventional  mode  of  surface 
transportation.  Charges  for  the  flights 
are  usually  not  separately  itemized  on  a 
bill,  but  are  usually  included  in  the 
"package  price."  Many  of  the  guides 
conduct  only  day.  VFR  operations  and 
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employ  only  one  pilot.  S<Hne  of  these 
pilots  hold  the  iQinimum  ainnan 
certification  for  fllying  passengers  not  for 
compensation,  ije.,  a  private^pilot 
certificate  withoilt  an  instrument  rating, 
which  is  not  valjd  for  commercial 
operaticHis.  This  vansportation  (^ 
persons  from  on  )|  location  to  another 
location  is  trans]  >brtation  by  air  for 
compensation  of  hire,  and  requirements 
contained  in  part  119,  and  parts  121  or 
135,  are  applicable. 

Part  119  conta^iis  the  certification 
requirements  foi;  operations  conducted 
under  p>art  121  and  for  operations 
conducted  under  part  135.  Operation 
conducted  undef  jpart  121  or  part  135 
provide  a  higher  kvel  of  safety  than 
those  conducted  solely  imder  part  91. 
Alaskan  guides  providing  transportation 
by  air  to  persons  form  one  point  to 
another  point  for  compensation  or  hire 
are  acting  as  air  <4irriers  or  commercial 
operators,  and  e^thmust  comply  with 
the  applicable  requirements  of  part  121 
or  part  135,  including  proper 
certification  of  pilots,  proper  training  of 
pilots,  and  prop^^  maintenance  of 
aircraft. 

In  the  past,  the  PAA's  Alaskan  Region 
has  not  emforced*  part  121  or  part  135. 
as  applicable,  against  those  guides  who 
provide  transportation  by  air  to  persons 
patronizing  theii  lodges.  The  Alaskan 
Region's  enforcettent,  inconsistent  with 
enforcement  in  the  rest  of  the  country, 
was  apparently  based,  in  part,  upon  a 
misimderstandii}g  of  when  an  aircraft 
operation  is  "mekiBly  incidental"  to  the 
guide  services  a4^  upon  incorrect 
analysis  of  circunistances  in  which  it 
might  be  concluded  that  "no  charge" 
was  made  for  thei  flight.  On  the  "merely 
incidental"  issu0,{  there  appears  to  have 
been  a  misinterpretation  of  the  scope 
and  effect  of  a  1963  enforcement  case 
involving  a  registered  hunting  guide. 
Administrator  v.' Marshall,  39  CAB  948 
(1963)  (decided  on  an  extremely  narrow 
set  of  facts  that  inkrolved  a  registered 
guide's  single  flight  from  base  camp  to 
spot  game  from  the  air  and  return  to 
base  camp,  with  no  landing  at  a  point 
other  than  the  pd^t  of  takeo^. 

This  local  mis^derstanding  was  not 
based  on  any  agency  interpretation  or 
policy,  and  it  mu^  be  corrected.  The 
use  of  aircraft  byl^  guide  who  transports 
customets  to  and  ^om  hunting  or 
fishing  sites  and  jfrom  their  lodge  may 
not  reasonably  be  viewed  as  "merely 
incidental"  to  th^  guide's  business,  even 
when  no  separat^jcharge  is  made  for  the 
flights.  Rather,  it'js  an  integral  part  of 
the  guide's  business  to  transport  the 
customer  to  the  i^e^ote  fishing  or 
hunting  sites.  It  i|4  in  fact, 
transportation  of  persons  from  point  to 
point  and  those  persons  are  paying     « 


compensation  for  the  transportation, 
either  by  separate  chaise  or  by  an 
amount  included  in  a  "package  price." 
The  transportation  by  air  is  itself  an 
integral,  major  part  of  the  enterprise  for 
profit.  Without  the  transportation  by  air, 
the  business  arrangement  would  likely 
not  exist.  Furnishing  transportation  by 
air  is  a  crucial  part  of  the  guide's 
package  because  there  is  no  alternative, 
practical,  or  commercially  acceptable 
way  for  the  customers  to  get  to  the  lodge 
or  to  the  remote  hunting  or  fishing  sites. 
The  lack  of  pTop«  enforcement  in  this 
situation  is  contrary  to  the  FAA's 
consistent  interpretation  that 
transportation  of  persons  from  point  to 
point,  even  to  remote  sites  and  even 
when  no  separate  charge  is  made,  is 
transportation  of  persons  by  air  for 
compensation  or  hire  requiring  the 
appropriate  commercial  FAA 
certification. 

It  should  not  be  assumed  that  all 
guides  operating  within  the  state  of 
Alaska  have  been  operating  imder  part 
91  only.  On  the  contrary,  many  guides 
have  obtained  part  121  or  part  135 
certification  and  have  been  operating  in 
compliance  with  those  standards.  This 
notice  is  intended  to  ensiue 
improvement  in  consistently  enforcing 
compliance  with,  and  that  all  of  the 
guides  operate  imder  the  stricter  and 
safer  aviation  standards  of,  parts  119, 
121,  and  135,  as  applicable.  As  a  result, 
all  of  the  guides  will  operate  under 
similar  high  standards  and  will  receive 
fair  and  consistent  treatment  imder  the 
Federal  Aviation  Regulations. 

The  FAA's  statutory  and  regulatory 
provisions  require  that  commercial  air 
transportation  services  are  to  be 
conducted  luider  a  higher  standard  of 
care  than  air  operations  that  are  not 
conducted  for  compensation  or  hire. 
However,  wholly  apart  from  the  legal 
requirements  that  require  operators 
transporting  persons  from  point  to  point 
to  comply  with  parts  119, 121,  and  135, 
as  applicable,  there  are  safety  concerns 
as  well. 

On  December  31, 1992,  the  FAA's 
Alaskan  Regional  Flight  Standards 
Division  released  a  Study  of  Aviation 
Commercial  Guiding  Activities  Within 
the  State  of  Alaska.  The  purpose  of  the 
study  was  to  assess  the  safety  of 
transportation  by  air  associated  with 
commercial  hunting,  fishing,  and 
guiding  activities  within  the  state  of 
Alaska.  In  that  study,  the  Alaskan 
Regional  Flight  Standards  EHvision 
concluded  that  those  guides  who 
conducted  transportation  by  air  solely 
under  part  91  experienced  a  higher 
number  of  accidents  and  violations  of 
the  Federal  Aviation  Regulations, 
indicating  a  lower  level  of  safety 


associated  with  those  operations. 
Accordingly,  the  Alaskan  Regional 
Flight  Standards  Division  recommended 
taking  action  to  ensure  the  higher  le\%l 
of  aviation  safety  that  is  required  for 
commercial  operations  involving 
transportation  by  air  that  is  engaged  in 
by  guides. 

In  May  1994,  the  National 
Transportation  Safety  Board  (NTSB) 
made  several  safety  recommendations  to 
the  FAA  based  on  its  own  study  of  the 
Alaskan  guide  operations.  See  NTSB 
recommendations  A-94-99  and  A-94- 
100.  The  NTSB  studied  29  aircraft 
accidents  involving  pilots  working  in 
guide  operations  in  Alaska  who  bad 
been  operating  only  imder  part  91  and 
not  also  under  the  more  stringent 
standards  of  part  135.  Specifically,  the 
NTSB  considered  those  aircraft 
accidents  that  had  occurred  over  a  two- 
year  period,  from  July  4, 1991,  to  August 
31, 1993.  The  NTSB  concluded  that 
because  of  the  large  number  of  accidents 
and  causal  factors  revealed  by  the  study, 
there  are  serious  safety  problems 
associated  with  guides  who 
commercially  transport  persons  from 
point  to  point  solely  under  part  91,  and 
that  the  number  of  accidents  and  a 
review  of  the  legal  issues  involved 
warrant  action  to  enhance  the  level  of 
passenger  safety  by  ensuring  that  these 
operations  are  operated  under  part  135. 
THe  NTSB  observed  that  "the  overall 
[Alaska  flying]  operation  requires  a  high 
degree  of  knowledge,  skill, 
professionalism,  respect  for  the 
elements,  and  a  keen  awareness  of  the 
limitation  of  the  aircraft  and  one's  self." 

In  November  1995,  the  NTSB  released 
a  Safety  Study  that  superseded  its 
earUer  safety  recommendations.  See 
NTSB  Safety  Study  NTSB/SS-95-03. 
The  NTSB  reaffirmed  its  belief  that  the 
requirements  of  part  135  are  needed  to 
provide  an  enhanced  level  of  safety  to 
guide  operations  by  introducing  safety 
improvements  and  by  facilitating  FAA 
oversight.  The  NTSB  recommended 
that,  by  December  31, 199e.  the  FAA 
take  action  that  would  ensure  that  the 
transportation  by  air  services  provided 
by  Alaskan  guides  are  conducted  under 
a  part  135  level  of  safety.  See  NTSB 
recommendation  A-95-134. 

Regulatory  Compliance 

To  promote  uniform  compUance 
under  parts  119, 121,  and  135,  as 
applicable,  those  guides  cairying 
persons  and/or  cargo  by  air  for 
compensation  or  hire,  who  have  not 
done  so,  must  apply  for  and  obtain  an 
air  carrier  or  commercial  operating 
certificate  and  appropriate  operations 
specifications.  14  CFR  119.5, 119.21. 
119.33.  These  guides  are  required  to 
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seek  and  obtain  certification  under  part 
119  for  operations  under  part  121  or 
part  135,  as  applicable.  The  FAA 
anticipates  that  most  guides 
transporting  ()ersons  from  point  to  point 
for  compensation  or  hire  will  conduct 
those  operations  in  accordance  with  the 
requirements  contained  within  part  135. 
Quahfication  to  obtain  the  appropriate 
part  119  certification  principally 
includes  the  following: 
— Level  of  airman  certification;  pilots 
conducting  operations  under  part  135 
must  hold,  at  a  minimimi,  a 
commercial  pilot  certificate  and  a 
Class  n  medical  certificate.  14  CFR 
61.3,  135.95,  and  135.243.  In  addition, 
pilots  may  be  required  to  hold  an 
instrument  rating,  except  where  such 
a  rating  is  not  required  under  i4  CFR 
135.243(d). 
— Training  and  testing:  each  part  135 
operator  must  properly  test  and  keep 
current  the  pilots  who  are  used  in 
these  operations.  14  CFR  135.97. 
Subpart  G  of  14  CFR  part  135 
prescribes  the  tests  and  checks  each 
operator  must  perform.  Subpart  H  of 
14  CFR  part  135  prescribes  the 
requirements  for  establishing  and 
maintaining  an  approved  training 
program.  Those  part  135  operators 
who  employ  more  than  one  pilot  will 
be  required  to  provide  training  to 
those  pilots.  14  CFR  135.341. 
—Aircraft  requirements:  each  part  135 
operator  must  have  exclusive  use  of  at 
least  one  aircraft,  14  CFR  135.25,  and 
must  accomplish  annual  and  100- 
hour  inspections  or  comply  with  an 
approved  inspection  program  on  each 
of  these  aircraft.  14  CFR  135.71  and 
135.421.  Subpart  C  of  14  »^FR  part  135 
sets  forth  aircraft  and  equipment 
requii-ements,  which  must  be 
complied  with  in  addition  to  those 
aircraft  and  equipment  requirements 
under  14  CFR  part  91. 
— Maintenance  requirements:  each  part 
135  operator  using  an  aircraft  that  is 
type  certificated  with  a  seating 
configuration  of  9  seats  or  less, 
excluding  any  pilot  seat,  shall 
maintain  that  aircraft  in  accordance 
with  14  CFR  parts  43  and  91,  and 
those  requirements  set  forth  in 
subpart  J  of  14  CFR  part  135.  Each 
operator  shall  comply  with  the 
aircraft  manufacturer's  recommended 
maintenance  program  or  a  program 
-_  approved  by  the  FAA.  14  CFR 

135.421. 
— Periodic  surveillance:  each  part  135 
operator  may  be  subject  to  periodic 
inspections  of  its  required  records  and 
its  facilities.  14  CFR  135.73  and 
135.75. 
—Airplane  operator  security:  each  part 
^    135  operator  must  comply  with  the 


applicable  security  requirements 
contained  within  14  CFR  part  108.  14 
CFR  135.125. 
— Drug  and  alcohol  testing 
requirements:  each  part  135  operator 
must  establish  a  drug  and  alcohol 
testing  program  under  14  CFR  135.251 
and  135.255. 

Compliance  Plan 

The  FAA  intends  to  implement  a  plan 
to  aid  guides  and  other  new  part  121  or 
part  135  operators  in  obtaining  the 
appropriate  part  119  certification  in  an 
efficient,  expeditious  manner. 
Implementation  of  this  plan  is  expected 
to  occur  during  the  1998  calendar  year. 
During  the  year,  the  FAA  may,  of 
necessity,  devote  the  bulk  of  its 
available  resources  to  securing 
compliance  by  processing  certification 
applications  submitted  by  persons 
under  this  plan.  Accordingly,  resources 
that  would  normally  be  devoted  toward 
investigation  and  enforcement  may  be 
constrained.  The  FAA  does  not  expect 
enforcement  actions  related  to  guides 
operating  without  proper  certification  to 
be  a  major  focus  during  implementation 
of  the  certification  plan.  However, 
following  this  period.  FAA  resources 
will  be  available  for  a  strong 
enforcement  response  regarding  any 
guides  providing  transportation  by  air 
for  compensation  or  hire  without  proper 
certification.  In  addition,  the  FAA 
expects  that  resources  will  be  available 
at  that  time  to  permit  a  special  emphasis 
on  investigation  and  enforcement  of 
compliance  with  the  appropriate 
certification  and  operational 
requirements  for  those  guides  who 
transport  persons  by  air  for 
compensation  or  hire. 

The  Alaskan  Regional  Flight 
Standards  District  Offices  (FSDOs) 
intend  to  hold  two  informational 
meetings  in  three  different  locations 
within  the  State  of  Alaska.  The  three 
Alaskan  locations  are  Anchorage, 
Fairbanks,  and  Juneau.  The  meetings 
will  be  held  in  the  spring  and  in  the  fall 
of  1998  in  each  location,  most  likely 
over  a  weekend.  In  addition,  the  FSDOs 
will  provide  information  and  guidance 
to  those  guides  who  contact  or  visit  the 
FSDOs  in  Anchorage,  Fairbanks,  and 
Juneau.  Information  concerning  the 
technical  requirements  will  be  available 
at  the  meetings  and  at  the  FSDOs. 
During  the  weekend  meetings,  the 
FSDOs  will  be  providing  personnel  who 
will  conduct  flight  tests  and  examine 
documentation  and  aircraft. 

The  FAA  expects  to  accept  and 
consider  part  119  certification 
applications  from  guides  dixring  these 
weekend  meetings.  The  FAA  further 
expects  to  issue  air  carrier  operating 


certificates  or  commercial  operating 
certificates  and  appropriate  operations 
specifications  to  the  guides  when  they 
are  determined  to  be  qualified. 

Issued  in  Washington,  DC  on  December  24, 
1997. 

Guy  Gardner, 

Associate  Administrator  for  Regulation  and 
Ceriification. 

(FR  Doc.  97-34164  Filed  12-31-97;  8:45  ami 
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Generai  Ruies  for  IMaKing  and 
Maintaining  Qualified  Electing  Fund 
Elections 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Temporary  and  final 

regulations. 

SUMMARY:  This  docimient  contains 
temporary  regulations  that  provide 
guidance  to  a  passive  foreign  investment 
company  (PFIC)  shareholder  that  makes 
the  election  under  section  1295  (section 
1295  election)  to  treat  the  PFIC  as  a 
qualified  electing  fund  (QEF).  This    - 
document  also  contains  temporary 
regulations  that  provide  guidance  for 
shareholders  that  wish  to  make  a  section 
1295  election  that  will  apply  on  a 
retroactive  basis  (retroactive  election). 
In  addition,  this  document  contains  a 
temporary  regulation  that  provides 
guidance  under  section  1291  to  a  PFIC 
shareholder  that  is  a  tax-exempt 
organization.  Temporary  regulations  are 
needed  to  provide  taxpayers  additional 
time  to  satisfy  certain  requirements  to 
make  the  section  1295  election.  The  text 
of  these  temporary  regulations  also 
serves  as  the  text  of  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register.  In  addition,  this 
document  removes  §  1.1291-9(i)(l)  of 
the  final  regulations,  and  amends 
§  1.1297-3T.  References  to  sections 
1296  and  1297  in  this  document  are 
references  to  sections  1296  and  1297  as 
in  effect  before  the  effective  date  of 
section  1122(a)  of  the  Tax  Relief  Act  of 
1997. 

DATES:  These  regulations  are  effective 
January  2, 1998. 

For  dates  of  applicability,  see 
§6l.l291-lT(e)(2),1.1293-lT(a)(2)(ii), 
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1.1295-lT(k),  1.1295- 
Lt297-3T(c)(3)  of  these 


fh  t  ORMATION  contact: 
(^P2)  622-3840  (not  a  toll- 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Rec^ction  Act 

These  regula|tions  are  being  issued 
without  prior  it^tice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  havi  been  reviewed  and, 
pending  receiplt'and  evaluation  of 
public  commemts,  approved  by  the 
Office  of  Management  and  Budget  under 
control  numberl545-1555.  Responses 
to  these  collectibns  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  cpllection  of  information 
unless  the  collision  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  ihiformation  and  the 
accuracy  of  the!  tetimated  burden,  and 
suggestions  for  ^educing  this  burden, 
please  refer  to  Ue  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  oif|this  issue  of  the  Federal 
Register.  I  i 

Books  or  recQf  ds  relating  to  a 
collection  of  imbrmation  must  be 
retained  as  long  as  their  contents  may 
in  the  administration 
tiBvenue  law.  Generally, 
tax  return  information 
as  required  by  26 


become  materia 
of  any  internal 
tax  returns  and 
are  confidential 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  s«<;tions  1291, 1293, 1295, 
and  1297  of  thej  Internal  Revenue  Code. 
Sections  1291.  {lJ293, 1295,  and  1297 
were  added  by  t^e  Tax  Reform  Act  of 
1986,  effective  for  taxable  years  of 
foreign  corpora^ons  beginning  after 
December  31, 1986.  As  originally 
enacted,  the  section  1295  election  was 
an  election  made  by  the  PFIC.  The 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  amended  section 
1295,  effective  ^ir  taxable  years  of 
foreign  corporations  beginning  after 
December  31, 1986,  to  change  the 
section  1295  ele^on  to  a  shareholder- 
by-shareholder  lalection.  Sections  1291, 
1293,  and  1297  also  were  amended  by 
TAMRA;  sections  1293  and  1297  were 


further  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Section  1297  also  was  amended  by  the 
Revenue  Reconciliation  Act  of  1989  and 
the  Small  Business  Job  Protection  Act  of 
1996.  In  addition,  the  Taxpayer  Relief 
Act  of  1997  (1997  TRA)  amended 
section  1  to  provide  categories  of  long- 
term  capital  gain  and  the  maximum 
rates  of  tax  to  which  the  categories  are 
subject.  In  certain  cases,  this 
amendment  affects  the  calculation  of  net 
capital  gain  for  purposes  of  section 
1293. 

Guidance  for  making  the  election 
under  section  1295  was  first  provided 
on  March  2, 1988,  in  the  Federal 
Register  (53  FR  6770),  with  the 
publication  of  temporary  regulations 
(TD  8178)  relating  to  the  section  1295 
election.  These  temporary  regulations 
provided  guidance  to  PFICs  making  the 
section  1295  election  and  therefore 
became  obsolete  with  the  1988 
amendment  to  section  1295.  The 
Internal  Revenue  Service  published 
Notice  88-125, 1988-2  C.B.  535.  to 
provide  guidance  to  shareholders 
making  the  section  1295  election  under 
section  1295,  as  amended.  Notice  88- 
125  was  an  administrative 
pronouncement,  as  that  term  is  used  in 
§  1.6661-3(b)(2)  of  the  Income  Tax 
Regulations,  and  taxpayers  could  rely 
on  Notice  88-125  to  the  same  extent  as 
a  revenue  ruling  or  a  revenue  procediu*. 
Notice  88-125  stated  that  taxpayers 
could  rely  on  the  notice  until 
regulations  were  published,  and  that 
those  regulations  would  be  effective  for 
taxable  years  beginning  after  I>ecember 
31, 1986. 

Proposed  regulations  published  April 
1, 1992  (57  FR  11024),  provide  a  general 
rule  regarding  the  application  of  section 
1291  to  a  PFIC  shareholder  that  is  an 
organization  exempt  from  tax  under 
chapter  1.  In  addition,  these  proposed 
regulations  provide  general  rules 
regarding  the  application  of  section 
1293  and  special  rules  regarding  the 
application  of  section  1295,  including 
rules  with  respect  to  transfers  of  PFIC 
stock  subject  to  a  section  1295  election. 
Proposed  regulation  §  1.1295-2, 
published  December  24, 1996  (61  FR 
67752),  permits  certain  shareholders  to 
make  a  special  section  1295  election 
with  respect  to  certain  preferred  stock. 
Proposed  regulation  §  1.1293-2,  also 
pubUshed  December  24, 1996  (61  FR 
67752),  provides  the  special  inclusion 
rules  applicable  to  shareholders  that 
make  the  special  section  1295  election 
with  respect  to  their  preferred  stock. 

Temporary  regulations  §  1.1297-3T, 
published  March  2,  1988  (53  FR  6770). 
provides  guidance  for  making  the 
deemed  sale  election  under  section 


1297(b)(1)  to  purge  the  PHC  taint  from 
stock  of  a  foreign  corporation  that  is 
treated  as  stock  of  a  PFIC  under  section 
1297(b)(1).  Section  1.1291-9(i)(l)  of  the 
regulations,  published  December  27, 

1996  (61  FR  68149).  provides  that  the 
deemed  dividend  election  rules  of 

§  1.1291-9  do  not  apply  to  elections 
made  under  section  1297(b)(1).  A 
similar  rule  had  been  provided  in 
temporary  regulations  published  April 
1, 1992  (52  FR  10992).  The  temporary 
regulations,  which  had  been  effective 
April  1, 1992,  sunset  April  1, 1995. 

Treasury  and  the  Service  believe  that 
immediate  guidance  in  the  form  of 
temporary  regulations  regarding  the 
section  1295  election  is  necessary.  First, 
the  regulations  provide  significant  new 
QEF  election  procedures  that  are 
beneficial  to  taxpayers.  For  example,  the 
regulations  provide  procedures  for  both 
retroactive  and  protective  elections.  The 
benefits  provided  by  these  changes  may 
be  jeopardized,  or  simply  unavailable 
(as  a  result  of  closed  taxable  years),  if 
taxpayers  cannot  immediately  rely  on 
them.  Second,  although  the  regulations 
embody  guidance  already  provided  in 
Notice  88-125,  the  regulations 
significantly  reduce  the  burden  for 
making  and  maintaining  the  election 
and  clarify,  most  often  in  favor  of 
taxpayers,  significant  ambiguities  left  hy 
the  Notice.  Treasury  and  the  Service 
believe  that  the  benefits  of  immediate 
guidance  significantly  outweigh  any 
advantage  obtained  by  issuing  the 
regulations  in  proposed  form  only 
because  these  temporary  regulations 
prevent  prejudice  to  taxpayers  as  a 
consequence  of  a  further  delay  in 
guidance  and  because  they  benefit 
taxpayers  by  providing  additional  time 
to  make  certain  elections.  Finally,  the 
temporary  regulations  provide  guidance 
concerning  the  manner  in  which  section 
1(h),  which  was  added  to  the  Code  by 

1997  TRA,  effective  for  taxable  years 
ending  after  May  6, 1997,  applies  to 
determine  the  net  capital  gain  of  the 
PFIC  and  the  QEF  shareholder's  pro  rata 
share  of  the  net  capital  gain.  Therefore, 
it  would  be  impractical  and  contrary  to 
public  interest  to  issue  this  Treasury 
decision  with  prior  notice  under  section 
553(b)  of  title  5  of  the  United  States 
Code. 

Explanation  of  Provisions 

A  foreign  corporation  is  a  passive 
foreign  investment  company  (PFIC)  for 
a  taxable  year  if  the  foreign  corporation 
satisfies  either  the  income  or  asset  test 
of  section  1296(a)  for  that  year.  A 
foreign  corporation  is  a  PFIC  under  the 
income  lest  if  75  percent  or  more  of  its 
gross  income  for  its  taxable  year  is 
passive,  or  investment-type,  income. 
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Alternatively,  under  the  asset  test,  a 
foreign  corporation  is  a  PFIC  if  50 
percent  or  more  of  the  average  fair 
market  value  of  its  assets  during  its 
taxable  year  are  assets  that  produce  or 
are  held  for  the  production  of  passive 
income.  A  shareholder  of  a  foreign 
corporation  that  qualifies  as  a  PFIC  is 
subject  to  the  interest  charge  regime  of 
section  1291  vdth  respect  to  certain 
distributions  by  the  PFIC  and  certain 
dispositions  of  its  stock.  Generally,  a 
shareholder  may  avoid  the  interest 
charge  regime  by  making  a  timely 
election  under  section  1295  to  treat  a 
PFIC  as  a  QEF,  in  which  case  the 
shareholder  will  be  taxable  annually 
under  section  1293  on  its  pro  rata  shares 
of  the  ordinTy  ordinary  earnings  and 
net  capital  gain  of  the  PFIC.  Under 
section  1295(a),  a  section  1295  election 
will  apply  with  respect  to  the  PFIC  if 
the  PFIC  compHes  with  requirements 
prescribed  by  the  Secretary  for  purposes 
of  determining  the  ordinary  earnings 
and  net  capital  gain  of  the  PFIC  and 
otherwise  carrying  out  the  purposes  of 
the  PFIC  provisions. 

Section  1295(b)(1)  provides  that  a 
shareholder  may  make  a  section  1295 
election  with  respect  to  a  PFIC  for  any 
taxable  year  of  the  shareholder 
(shareholder  election  year).  Once  made, 
the  election  will  apply  to  that  year  and 
to  all  subsequent  years  of  the 
shareholder  unless  revoked  with  the 
consent  of  the  Secretary.  Section 
1295(b)(2)  prescribes  the  time  for 
making  the  election.  In  general,  for  the 
section  1295  election  to  be  applicable  to 
a  taxable  year,  the  shareholder  must 
make  the  election  by  the  due  date,  as 
extended  under  section  6081.  for  the 
shareholder's  return  for  that  taxable 
year.  However,  to  the  extent  provided  in 
regulations,  a  section  1295  election  may 
be  made  for  a  taxable  year  after  the  time 
required  if  the  shareholder  failed  to 
make  a  timely  election  because  the 
shareholder  reasonably  believed  that  the 
foreign  corporation  was  not  a  PFIC. 

This  document  provides  temporary 
regulations  that  interpret  sections  1291, 
1293, 1295,  and  1297.  In  particular,  the 
temporary  regulations  incorporate  the 
rules  of  Notice  88-125,  with  certain 
modifications.  The  temporary 
regulations  also  clarify  the  rules  of  the 
notice  and  proposed  regulation 
§  1.1295-l(b)  with  respect  to  the 
apphcation  of  section  1295  to  options, 
lapse  of  PFIC  status,  cessation  of 
ownership  of  PFIC  stock,  transfer  of 
stock  subject  to  a  section  1295  election 
to  a  pass  through  entity,  and  tax-exempt 
organizations.  The  temporary 
regulations  also  provide  rules  regarding 
invalidation,  termination  and  revocation 
of  a  section  1295  election.  In  addition. 


the  temporary  regulations  introduce 
rules  for  making  a  retroactive  election. 
Finally,  the  temporary  regulations 
provide  guidance  concerning  the 
application  of  the  deemed  dividend 
election  rules  to  elections  under  section 
1297(b)(1). 

1.  Rules  of  Notice  88-125 

Temporary  regulation  §  1.1295-lT(c) 
through  (g)  adopts  the  rules  provided  in 
Notice  88-125,  with  certain 
modifications.  These  modifications 
reflect  certain  comments  received  with 
respect  to  the  notice. 

Notice  88-125  describes  the 
requirements  a  shareholder  must  satisfy 
to  make  and  maintain  a  section  1295 
election.  In  particular,  each  year  the 
shareholder  must  file  Form  8621  with 
its  income  tax  return  and  attach  a  PFIC 
Annual  Information  Statement 
(described  below).  In  the  year  of 
election,  the  shareholder  also  must 
attach  a  Shareholder  Election  Statement. 
Notice  88-125  requires  satisfaction  of 
the  election  and  annual  reporting 
requirements  with  respect  to  each  PFIC 
for  which  the  shareholder  makes  the 
section  1295  election. 

Commenters  indicated  that  these 
election  and  annual  reporting 
requirements  are  burdensome, 
especially  if  the  shareholder  is  making 
the  election  with  respect  to  many  » 

foreign  corporations.  In  response  to  the 
comments,  the  temporary  regulations 
change  these  requirements  to  reduce  the 
burden  on  the  electing  shareholder. 
First,  the  temporary  regulations 
eliminate  the  need  to  file  a  Shareholder 
Election  Statement.  Second,  the 
temporary  regulations  eliminate  the 
need  to  file  a  copy  of  the  PFIC  Annual 
Infomiation  .Statement  with  Form  8621 
and  require  instead  that  the  shareholder 
retain  a  copy  of  the  PFIC  Annual 
Information  Statement  for  production 
upon  examination  by  the  Service.  Thus, 
to  make  and  maintain  a  section  1295 
election,  the  shareholder  need  only  file 
Form  8621  for  each  PFIC  on  an  annual 
basis  and  maintain  records  to  support 
the  information  entered  orl  that  form. 

Notice  88-125  imposes  certain 
requirements  on  PFICs  and  on 
intermediaries  through  which 
shareholders  own  PFIC  stock.  The 
notice  requires  a  PFIC  to  provide  its 
shareholders  with  a  PFIC  Annual 
Information  Statement  containing 
information  necessary  to  determine  each 
shareholder's  yearly  income  inclusion. 
In  the  case  of  indirect  ownership  of 
PFIC  stock,  a  nominee  or  shareholder  of 
record  that  has  received  a  PFIC  i^nnual 
Information  Statement  may  issue  its 
own  statement  to  the  shareholder 
containing  the  relevant  information  in 


lieu  of  passing  on  the  PFIC  Annual 
Information  Statement. 

The  temporary  regulations  allow 
PFICs  and  intermediaries  more 
flexibility  in  fulfilling  these 
requirements.  A  PFIC  that  owns  directly 
or  indirectly  any  shares  of  one  or  more 
PFICs  may  provide  its  shareholder^  vnth 
a  PFIC  Annual  Information  Statement  in 
which  it  combines  the  required 
information  and  representations  of  the 
PFIC  and  any  lower  tier  PFICs.  The  PFIC 
may  use  any  format  for  a  combined  PFIC 
Annual  Information  Statement  provided 
the  required  information  and 
representations  are  clearly  presented 
and  identified  with  the  respective 
corporations.  Similarly,  an  intermediary 
through  which  a  shareholder  indirectly 
holds  stock  in  more  than  one  PFIC  may 
provide  the  shareholder  a  combined 
statement  based  on  multiple  PFIC 
Annual  Information  Statements. 
Comments  are  requested  concerning 
alternative  reporting  methods  that  could 
further  reduce  the  burden  on  electing 
shareholders. 

As  provided  in  Notice  88-125,  the 
PFIC  Annual  Information  Statement 
must  include  the  shareholder's  pro  rata 
shares  of  the  ordinary  earnings  and  net 
capital  gain  of  the  PFIC  for  the  PFICs 
taxable  year  or  information  that  will 
enable  the  shareholder  to  calculate  its 
'  pro  rata  shares.  In  addition,  the  PFIC 
Aimual  Information  Statement  must 
contain  information  about  distributions 
to  shareholders  and  a  statement  that  the 
PFIC  will  permit  the  shareholder  to 
inspect  and  copy  its  permanent  books  of 
account,  records,  and  other  documents 
of  the  PFIC  necessary  to  determine  that 
the  ordinary  earnings  and  net  capital 
gain  of  the  PFIC  have  been  calculated 
according  to  federal  income  tax 
accounting  principles.  Commenters 
indicated  that  it  was  unclear  in  the 
notice  whether  a  shareholder,  rather 
than  the  PFIC,  could  calculate  the 
requisite  federal  income  tax  information 
with  respect  to  a  PFIC  that  did  not  keep 
its  books  and  records  according  to  U.S. 
Tax  accounting  rules.  In  response  to  the 
comments,  the  temporary  regulations 
clarify  that  a  shareholder  may  obtain  the 
books,  records  and  other  documents  of 
the  foreign  corporation  necessary  for  the 
shareholder  to  determine  the  correct 
earnings  and  profits  and  net  capital  gain 
of  the  PFIC  according  <o  federal  income 
tax  principles  and  calculate  the 
shareholder's  pro  rata  shares  of  the 
PFICs  ordinary  earnings  and  net  capital 
gain.  The  temporary  regulations  provide 
that,  in  that  case,  the  PFIC  must  include 
a  statement  in  its  PFIC  Annual 
Information  Statement  that  it  has 
permitted  the  shareholder  to  examine 
the  PFICs  books  of  account,  records, 
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and  other  docuiiji0nts  necessary  for  the 
shareholder  to  calculate  the  amounts  of 
ordinary  earning^  and  net  capital  gain. 

Notice  88-123  provides  that  a 
domestic  partnership  makes  the  section 
1295  election  raUier  than  each 
individual  partdar  that  is  an  indirect 
shareholder  of  the  PFIC  by  reason  of  the 
partner's  interest; in  the  partnership.  The 
notice  also  provides  that  an  S 
corporation  matins  the  section  1295 
election.  This  entity-level  election  in  the 
case  of  domestic  partnerships  and  S 
corporations  reflects  the  view  that 
multiple  elections  by  the  partners  or  S 
corporation  shanholders  would  be  more 
burdensome  than  the  single  entity-level 
election.  The  tei^porary  regulations 
adopt  the  rules  of  the  notice  with 
respect  to  elections  by  domestic  pass 
through  entities!  clarifying  that  the 
section  1295  eleqtion  with  respect  to 
stock  owned  diriajctly  or  indirectly  by  a 
domestic  trust  or  estate  generally  is  also 
made  at  the  entity  level.  The  temporary 
regulations  alsojadopt  the  rules  of  the 
notice  with  respect  to  interests  held  by 
foreign  pass  through  entities.  Interest 
holder  in  foreign  partnerships,  trusts, 
and  estates  must  make  the  section  1295 
election  with  respect  to  their  indirect 
interests  in  PFICi  held  through  those 
entities;  foreign  lantities  may  not  make 
the  section  1295  election. 

.  Partnerships,  |S  corporations,  trusts, 
and  estates  are  r|B|ferred  to  as  pass 
through  entities  in  the  temporary 
regulations.  The  regulations  clarify  that 
an  election  mad^  by  a  domestic  pass 
through  entity  i^  |made  in  the  pass 
Capacity  as  a 
pecially  defined  in 
^ion§1.1295-lT(j)for 
Bction  1295  election 
,  the  domestic  pass 
Ices  the  section  1293 
count  in  its  return  for 
or  with  which  the 
'  ends,  and  the 
;  the  pass  through 
ction  1293  inclusion 
IJBr  the  rules  applicable 
icome  from  the  pass 
I  addition,  the 
^ions  clarify  that  if  an 
I  a  domestic  pass 
through  entity  transfers  stock  of  a  PFIC 
subject  to  a  sectjbn  1295  election  to  the 
pass  through  enjity,  the  section  1295 
election  continujas  to  apply  to  the 
interest  holder  whether  or  not  the  pass 
through  entity  ni^es  the  section  1295 
election. 

Similarly,  the  temporary  regulations 
clarify  the  effect  of  the  termination 
under  section  708(b)  of  a  partnership  on 
a  section  1295  e  oction  made  by  the 
partnership.  Section  1.1295-lT(b)(3)(iii) 


through  entity'sji 
shareholder,  as  i 
temporary  regul^ 
purposes  of  the 
provisions.  Thus 
through  entity  ti 
inclusion  into  a( 
the  year  in  whic 
PFIC's  taxable  y^ 
interest  holders 
entity  take  the  se 
into  account  un< 
to  inclusions  ofj 
through  entity, 
temporary  regui^ 
interest  holder  ii 


provides  that,  no 


withstanding  the 


termination  of  section  1295  election 
when  a  partnership  terminates,  the 
partners  of  the  former  partnership  that 
are  partners  of  the  new  partnership  are 
bound  by  the  section  1295  election 
made  by  the  former  partnership  whether 
or  not  the  new  partnership  makes  a 
section  1295  election. 

Notice  88-125  does  not  provide  any 
special  rules  concerning  tax-exempt 
entities.  As  provided  in  proposed 
regulations  imder  section  1291  (see 
Regulation  Project  INTL-65&-87, 
published  at  1992-1  C.B.  1124),  section 
1291  and  the  regulations  under  section 
1291  apply  to  a  tax-exempt  organization 
that  is  a  shareholder  of  a  PFIC  that  is  not 
a  pedigreed  QEF,  within  the  meaning  of 
§  1.1291-9(j)(2)(ii),  only  if  a  dividend 
from  the  PFIC  would  be  taxable  to  the 
organization  under  subchapter  F. 
Section  1. 1291-1  T(e)  of  these  temporary 
regulations  provides  the  same  rule.  To 
prevent  such  a  tax-exempt  organization 
from  being  subject  to  an  unnecessary 
section  1295  election  that  may  have 
adverse  consequences  to  the  tax-exempt 
entity  (e.g.,  an  excise  tax  on  gross 
investment  income  of  a  private 
foundation  that  arises  as  a  consequence 
of  a  section  1295  election),  the 
temporary  regulations  provide  a  rule 
that  precludes  a  tax-exempt  entity  that 
is  not  taxable  with  respect  to  dividends 
h-om  a  PFIC  h-om  making  a  section  1295 
election  with  respect  to  that  PFIC  or 
from  being  subject  to  a  pass  through 
entity  level  election. 

Commenters  indicated  that  Notice  88- 
125  is  unclear  about  which  taxable  year 
of  the  PFIC  is  the  first  taxable  year  to 
which  the  section  1295  election  applies. 
Temporary  regulation  §  1.1295-lT(c){2) 
clarifies  that  the  section  1295  election  is 
effective  with  respect  to  the  taxable  year 
of  the  foreign  corporation  that  ends 
during  the  shareholder's  election  year. 
Because  certain  shareholders  may  have 
misinterpreted  Notice  88-125,  the 
Commissioner  will  respect  a  section 
1295  election  made  prior  to  February  2, 
1998  that  was  intended  to  be  effective 
for  the  taxable  year  of  the  PFIC  that 
began  during  the  shareholder's  election 
year  provided  that  it  is  clear  from  all  the 
facts  and  circumstances  that  the 
shareholder  intended  the  election  to  be 
effective  for  that  taxable  year  of  the 
foreign  corporation.  For  example,  a 
calendar  year  shareholder  that  made  the 
section  1295  election  in  its  1995  return 
with  respect  to  a  foreign  corporation 
whose  taxable  year  began  in  1995  and 
ended  in  1996,  with  the  intention  that 
the  election  first  apply  to  the  foreign 
corporation's  taxable  year  ended  in 
1996,  will  be  treated  as  having  made  a 
valid  section  1295  election  with  respect 
to  that  year. 


2.  Additional  Clarifications 
A.  Options 

Options  with  respect  to  PFIC  stock 
present  unique  problems  under  section 
1295.  Section  1297(a)(4)  provides  that, 
under  regulations,  an  option  to  acquire 
stock  may  be  treated  as  ownership  of 
stock. 

Proposed  regulations  under  section 
1291  (see  Regulation  Project  INTL-656- 
87.  published  in  1992-1  C.B.  1124) 
provide  that  options  are  treated  like 
stock  for  purposes  of  section  1291. 
Under  proposed  regulation  §  1.1291- 
1(d),  an  option  is  considered  to  be  stock 
of  a  PFIC  that  is  not  a  pedigreed  QEF  for 
purposes  of  applying  section  1291  to  a 
disposition  of  the  option,  unless  the 
holder  of  the  actual  stock  which  is 
subject  to  the  option  is  currently 
including  income  from  the  stock  under 
section  1293.  Under  proposed 
regulation  §  1.1291-l(h)(3i,  the  holding 
period  of  stock  acquired  upon  exercise 
of  an  option  treated  as  stock  under 
§  1.1291-l(d)  includes  the  period  the 
option  was  held.  These  rules  recognize 
that  the  value  of  an  option  is  linked  to 
the  value  of  the  underlying  stock  and 
therefore  such  an  option  should  be 
subject  to  the  PFIC  rules. 

Because  of  the  potential  for 
application  of  section  1291  to  options  or 
stock  acquired  upon  exercise  of  options, 
some  option  holders  have  requested  that 
regulations  provide  rules  for  making  a 
section  1295  election  with  respect  to  an 
option.  Application  of  a  section  1295 
election  and  the  section  1293  current 
inclusion  regime  to  options  would 
present  serious  computational  issues 
and  would  be  administratively 
burdensome.  Therefore,  the  temporary 
regulations  continue  the  rule  that  any 
shareholder's  section  1295  election  with 
respect  to  stock  of  a  PFIC  does  not  apply 
to  options  to  acquire  stock  of  the  PFIC 
and  that  an  option  holder  may  not  make 
a  section  1295  election  with  respect  to 
the  optioned  stock.  Accordingly,  if  a 
shareholder  of  stock  subject  to  a  section 
1295  election  exercises  an  option  to 
purchase  additional  shares  of  stock  of 
that  PFIC,  the  stock  received  will  be 
subject  to  the  section  1295  election 
made  by  the  shareholder,  but,  because 
of  the  rules  of  proposed  regulation 
§  1.1291-l(h)(3),  the  stock  may  be 
treated  as  stock  of  an  unpedigreed  QEF. 

Comments  are  requested  concerning 
the  option  rule.  In  particular,  comments 
are  requested  that  identify  any 
administratively  feasible  mechanisms 
that  would  permit  a  shareholder  to 
make  a  section  1295  election  that  will 
apply  to  options. 
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B.  Section  1295  Election  Made  in  a  Joint 
Return 

Section  1.1295-lT(b)(4)  of  the 
temporary  regulations  clarifies  the 
application  of  a  section  1295  election 
made  in  a  joint  return  within  the 
meaning  of  section  6013.  The  temporary 
regulations  provide  that  a  section  1295 
election  made  in  a  joint  return  will  be 
treated  as  having  been  made  by  both 
spouses  that  join  in  the  filing  of  that 
return. 

C.  Lapse  in  PFIC  Status  or  in  Ownership 

Section  1.1295-lT(c}(2)  of  the 
temporary  regulations  clarifies  the 
status  of  a  shareholder's  section  1295 
election  with  respect  to  a  foreign 
corporation  after  the  foreign  corporation 
ceases  to  be  a  PFIC  and  a  QEF.  or  after 
the  shareholder  ceases  to  be  a 
shareholder  of  the  PFIC.  In  general,  once 
a  section  1295  election  is  made  with 
■  respect  to  a  corporation,  it  remains  in 
effect,  although  not  applicable,  during 
those  years  that  the  foreign  corporation 
is  not  a  PFIC.  Therefore,  if  the 
corporation  requalifies  as  a  PFIC,  the 
section  1295  election  previously  made 
is  still  vahd,  and  the  shareholder  is 
required  to  satisfy  the  requirements  of 
that  election.  Furthermore,  as  indicated 
in  H.R.  No.  795,  100th  Cong.,  2d  Sess.. 
at  567  (1988),  an  election  remains  in 
effect  with  respect  to  a  shareholder, 
although  dormant,  after  a  shareholder 
disposes  of  its  entire  interest  in  the 
PFIC.  Upon  the  shareholder's 
reacquisition  of  a  interest  in  the  PFIC, 
the  section  1295  election  will  apply  to 
the  newly  acquired  stock. 

D.  Inyahdation.  Termination,  and 
Revocation  of  Section  1295  Elections 

As  provided  in  temporary  regulation 
§  1.1295-T(i)(l),  the  Commissioner  has 
discretion  to  invaUdate  or  terminate  a 
section  1295  election  if  the  shareholder 
or  the  QEF  fails  to  satisfy  the  section 
1295  election  requirements.  However, 
intentional  failure  to  satisfy  the  section 
1295  election  requirements  will  not 
automatically  result  in  invaHdation  or 
termination.  If  the  Commissioner 
invalidates  a  section  1295  election,  the 
shareholder  will  be  treated  as  if  it  never 
made  a  section  1295  election  with 
respect  to  the  PFIC.  If  the  Commissioner 
terminates  a  section  1295  election  for  a 
taxable  year,  the  section  1295  election 
will  be  valid  for  all  taxable  years  before 
that  year,  but  inapplicable  to  that  year 
and  all  subsequent  taxable  years. 

Once  a  shareholder  makes  a  section 
1295  election,  the  shareholder  may 
revoke  its  section  1295  election  only 
with  the  consent  of  the  Commissioner. 
Temporary  regulation  §  1.1295-lT(iK2) 


provides  the  rules  for  requesting 
consent  to  revoke  an  election. 

The  effects  of  an  invalidation, 
termination,  or  revocation  of  a  section 
1295  are  provided  in  §  1.1 295-1  T(i)(3) 
of  the  temporary  regulations.  In  the 
Commissioner's  discretion,  stock  of  a 
foreign  corporation,  with  respect  to 
which  the  section  1295  election  is 
invalidated,  terminated,  or  revoked  will 
be  treated  as  sold  as  of  the  last  day  of 
the  PFIC's  last  taxable  year  as  a  QEF. 
The  Commissioner  also  has  the 
discretion  to  impose  any  other  terms 
and  conditions  that  the  Commissioner 
deems  necessary  to  ensure  a 
shareholder's  compliance  with  sections 
1291  through  1297.  In  addition, 
revocation  will  terminate  all  section 

1294  elections. 
SecUon  1.1295-lT(i)(4)  of  the 

temporary  regulations  permits  a 
shareholder  to  make  another  section 

1295  election  with  respect  to  the  PFIC 
after  the  fifth  taxable  year  following  the 
invalidation,  termination,  or  revocation. 
However,  the  shareholder  may  request 
consent  to  make  the  section  1295 
election  for  an  earlier  taxable  year. 

3.  Section  1293 

The  temporary  regulations  provide 
guidance  to  PFICs  concerning  the 
application  of  section  1(h)  to  section 
1293  and  the  calculation  of  net  capital 
gain.  Section  1.1293-lT(a)(2)  of  the 
temporary  regulations  provides  three 
alternatives  for  a  QEF  to  calculate  and 
report  net  capital  gain.  First,  the  PFIC 
may  calculate  and  report  to  its  share- 
holders the  amount  of  each  category  of 
long-term  capital  gain  provided  in 
section  1(h).  Alternatively,  the  PFIC 
may  determine  and  report  a  single 
amount  of  net  capital  gain,  stating  that 
that  amount  of  long-term  capital  gain  is 
subject  to  the  highest  capital  gain  rate  of 
tax  applicable  to  the  shareholder.  Under 
the  third  option,  the  PFIC  may  treat  the 
total  of  its  earnings  and  profits  for  the 
taxable  year  as  ordinary  earnings.  The 
provision  of  these  options  is  intended  to 
simplify  compliance  with  the 
requirements  of  sections  1293  and  1295. 
It  is  anticipated  that,  without  providing 
these  options,  some  PFICs  would  not  be 
willing  or  able  to  calculate  the 
categories  of  net  capital  gain  required  by 
section  1(h)  and  therefore  would  not 
provide  the  information  necessary  for  a 
QEF  shareholder  to  maintain  a  vahd 
section  1295  election.  A  shareholder 
that  has  access  to  information  necessary 
to  calculate  its  pro  rata  share  of  the 
PFIC's  ordinary  earnings  and  net  capital 
gain  may  also  use  any  of  these  options. 
The  Service  requests  comments  about 
how  net  capital  gain  should  be 


calculated,  especially  in  light  of  the 
1997  Act  changes  to  section  1. 

The  temporary  regulations  xmder 
section  1293  also  clarify  the  application 
of  the  current  inclusion  rules  of  section 
1293  to  interests  in  a  QEF  held  through 
a  domestic  pass  through  entity.  The 
temporary  regulations  provide  generally 
that  a  U.S.  person  that  is  a  shareholder 
of  the  QEF  by  reason  of  an  interest  in 
a  domestic  pass  through  entity  takes 
into  account  its  pro  rata  shares  of  the 
ordinary  earnings  and  net  capital  gain  of 
the  QEF  attributable  to  the  QEF  shares 
held  by  the  pass  through  entity 
according  to  the  general  rules  applicable 
to  inclusions  of  income  from  the  pass 
through  entity. 

4.  Exempt  organizations  subject  to 
section  1291 

As  stated  above,  the  temporary 
regulations  include  the  rule  of  proposed 
regulation  §  1.1291-l(e).  Under 
temporary  regulation  §  1.1291-lT(e),  if 
the  shareholder  of  a  PFIC  is  an 
organization  exempt  from  tax  imder  this 
chapter  (including  an  Individual 
Retirement  Account  (IRA)),  section  1291 
and  these  regulations  apply  to  such 
shareholder  only  if  a  dividend  from  the 
PFIC  would  be  taxable  to  the 
organization  under  subchapter  F. 

5.  Effective  Dates  of  Temporary 
Regulations  §§  1.1291-lT(e).  1.1293- 
1  T(a)(2),  1 . 1 293-1  T(c)  and  1.1 295-1 T 

As  stated  above.  Notice  88-125 
provides  that  the  notice's  rules  will  be 
provided  in  regulations  applicable  to 
taxable  years  beginning  after  1986. 
However,  because  the  temporary 
regulations  do  not  adopt  the  rules  of 
Notice  88-125  in  their  entirety,  the 
temporary  regulations  will  not  be 
retroactively  applied.  Therefore, 
§  1.1295-lT(c)  through  (j)  will  apply  to 
taxable  years  of  shareholders  beginning 
after  December  31, 1997.  As  provided  in 
§  1.1295-lT(h).  the  Internal  Revenue 
Service  will  honor  taxpayer  reliance  on 
Notice  88-125  for  taxable  years 
beginning  after  December  31, 1986,  and 
before  January  1, 1998.  Thus,  if  a  person 
made  a  vahd  section  1295  election 
under  the  rules  of  Notice  88-125  for 
taxable  years  beginning  before  January 
1. 1998.  and,  for  those  taxable  years, 
complied  with  the  rules  of  the  notice 
relating  to  maintaining  that  election,  the 
election  remains  in  effect  for  taxable 
years  beginning  after  December  31, 
1997.  However,  elections  made  imder 
Notice  88-125.  as  well  as  elections 
made  under  these  temporary 
regulations,  must  be  maintained  as 
provided  in  the  temporary  regulations. 
Temporary  regulation  §  1.1291-lT(e) 
will  apply  on  and  after  April  1. 1992. 
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Section  1.1293-it(a)(2)  of  the 
temporary  regulations  will  apply  to 
sales  by  QEFs  dti|ring  their  taxable  years 
ending  on  or  aft^  •  May  7, 1997. 
Temporary  regujition  §§  1.1293-lT(c) 
and  1.1295-lT(b  (2)(iii).  {b)(3).  and 
(b)(4)  will  apply  to  taxable  years  of 
shareholders  beginning  after  December 
31, 1997. 

6.  Retroactive  SSktion  1295  Elections 


a.  In  General 

Section  1295( 
the  extent  provi^ 
shareholder  ma^ 


|>  (2)  provides  that,  to 
3d  in  regulations,  a 

f  knake  a  section  1295 
election  with  respect  to  a  foreign 
corporation  latet  than  the  election  due 
date  if  the  shareh  older  failed  to  make  a 
timely  section  12  35  election  because  the 
shareholder  reasonably  believed  that  the 
foreign  corporation  was  not  a  PFIC.  In 
temporary  regulation  §  1.1295-3T, 
Treasury  and  the  [Service  interpret 
section  1295(b)(il  to  permit  a 
shareholder  of  a  PFIC  to  make  a 
retroactive  election  in  certain  limited 
circumstances  wjl^ere  the  shareholder 
possessed  reasonable  beUef  that  the 
corporation  was  not  a  PFIC  or  the 
shareholder  demonstrates  that  it 
reasonably  relied.on  the  advice  of  a 
qualified  tax  prorassional. 

As  described  balow,  the  temporary 
regulations  set  fc^tth  two  distinct  sets  of 
rules  for  making^  retroactive  election. 
Under  the  first  sm  of  rules,  a 
shareholder  of  a  PFIC  that  meets  certain 
conditions  may  iiiake  a  retroactive 
election  without  obtaining  the  consent 
of  the  Commissioner  (protective 
regime).  A  shareholder  may  make  a 
retroactive  electijqn  imder  the  protective 
regime  only  if  thia!  shareholder  possessed 
reasonable  belief  as  of  the  election  due 
date  that  the  foreiign  corporation  was  not 
a  PFIC.  A  shareholder  of  a  PFIC  may 
make  a  retroactive  election  under  the 
protective  regime  even  after  the  issue  of 
PFIC  status  has  b^en  raised  in  an  audit 
by  the  Service.    [  | 

Under  the  secotid  set  of  rules,  a 
shareholder  may  make  a  retroactive 
election  only  after  obtaining  the 
Conunissioner's  qonsent  (consent 
regime).  To  mak^  |a  retroactive  election 
under  the  consent  regime,  the 
shareholder  must  demonstrate,  to  the 
satisfaction  of  the  Commissioner,  that 
the  shareholder's  failure  to  make  a 
timely  section  1^^5  election  resulted 
from  the  shareholiier's  reasonable 
reliance  on  the  adyice  of  a  qualified  tax 
professional.  A  shjareholder  of  a  PFIC 
may  not  make  a  li^troactive  election 
imder  the  consent  regime  unless  the 
shareholder  files  a  request  for  consent 


before  the  issue  q 
on  audit. 


PFIC  status  is  raised 


The  temporary  regulations  provide 
the  exclusive  rules  for  making  a 
retroactive  election.  Thus,  a  shareholder 
that  does  not  satisfy  the  requirements  of 
the  temporary  regulations  may  not  seek 
relief  under  any  other  provision  of  the 
law,  including  §301.9100  regulations. 
Although  such  a  shareholder  may  not 
make  a  retroactive  election,  the 
shareholder  may  be  able  to  attain  certain 
benefits  associated  with  a  retroactive 
election  by  making  a  section  1295 
election  for  the  ciurent  year  together 
with  a  purging  election  under  section 
1291(d)(2). 

b.  Protective  Regime 

A  shareholder  that  satisfies  the 
requirements  of  the  protective  regime 
may  make  a  retroactive  election  under 
the  rules  of  temporary  regulation  . 
§  1.1295-3T{c)  through  (e)  without 
obtaining  the  Commissioner's  consent. 
This  regime  requires  that  the 
shareholder  possess  reasonable  belief, 
contemporaneous  with  the  election  due 
date,  that  the  foreign  corporation  was 
not  a  PFIC. 

The  legislative  history  of  section  1295 
suggests  that  in  certain  circumstances  a 
shareholder  that  reasonably  believed 
that  a  foreign  corporation  was  not  a 
PFIC  for  a  taxable  year  [e.g.,  based  on  a 
reasonable  valuation  of  the 
corporation's  assets)  may  make  a 
retroactive  election  if  the  Service 
determines,  upon  examination,  that  the 
corporation  was  In  fact  a  PFIC  for  such 
taxable  year  (e.g.,  based  on  the  Service's 
valuation  of  the  corporation's  assets  for 
the  taxable  year).  Consistent  with  the 
legislative  history,  temporary  regulation 
§  1.1295-3T(c)  through  (e)  permits  a 
shareholder  to  make  a  retroactive 
election  for  a  taxable  year  of  the 
shareholder  (retroactive  election  year), 
even  if  the  Service  raises  the  PFIC  status 
of  the  corporation  upon  audit.  Although 
the  shareholder  need  not  request  the 
Service's  consent  to  make  a  retroactive 
election  under  this  regime,  the 
shareholder  must  satisfy  certain 
conditions  to  make  a  retroactive 
election. 

First,  except  for  certain  small 
shareholders,  the  shareholder  must  be 
able  to  establish  that  the  shareholder 
reasonably  believed,  within  the  meaning 
of  temporary  regulation  §  1.1295-3T(d), 
as  of  the  election  due  date,  that  the 
foreign  corporation  was  not  a  PFIC. 
Temporary  regulation  §  1.1295-3T(d) 
interprets  the  reasonable  belief  standard 
to  require  an  actual  determination  by 
the  shareholder,  based  on  a  good  faith 
application  of  the  law,  that  a  foreign 
corporation  was  not  a  PFIC.  Therefore, 
to  satisfy  the  reasonable  belief 
requirement,  the  shareholder  must 


know  and  understand  the  PFIC 
provisions,  and  must  make  a  good  faith 
effort  to  apply  the  income  and  asset 
tests  of  section  1296  to  determine 
whether  the  foreign  corporation  is  a 
PFIC. 

Except  for  certain  small  shareholders, 
a  shareholder  must  file  a  single 
Protective  Statement  pursuant  to 
temporary  regulation  §  1.1295-3T(c) 
that  applies  to  a  taxable  year  to  preserve 
the  shareholder's  ability  to  make  a 
retroactive  election  with  respect  to  such 
taxable  year  of  the  shareholder  and 
subsequent  taxable  years.  The  Protective 
Statement  must  contain  information 
describing  the  basis  for  the 
shareholder's  conclusion  as  of  the 
election  due  date  that  the  foreign 
corporation  was  not  a  PFIC  for  its 
taxable  year  that  ended  in  the  first 
taxable  year  of  the  shareholder  for 
which  the  Protective  Statement  applies. 
As  part  of  the  Protective  Statement,  the 
shareholder  must  extend  the  periods  of 
limitations  for  the  assessment  of  taxes 
determined  under  sections  1291  through 
1297  (PnC  related  taxes)  for  all  taxable 
years  to  which  the  Protective  Statement 
will  apply,  as  provided  in  §  1.1295- 
3T(c)(4)  of  the  temporary  regulations. 
The  shareholder  also  must  include 
certain  additional  information  in  the 
Protective  Statement.  A  special 
transition  rule  permits  shareholders  to 
use  the  protective  regime  for  taxable 
years  ending  prior  to  January  2, 1998 
provided  the  periods  of  limitations  on 
the  assessment  of  taxes  for  such  years 
have  not  expired. 

Temporary  regulation  §  1.1295-3T(e) 
provides  special  rules  for  certain  small 
shareholders.  A  shareholder  that 
qualifies  under  §  1.1295-3T(e)  for  a 
taxable  year  will  not  be  required  to 
satisfy  the  reasonable  belief  requirement 
or  file  a  Protective  Statement  to  preserve 
the  shareholder's  ability  to  make  a 
retroactive  election  with  respect  to  such 
year  (a  qualified  shareholder). 

Except  as  provided  below,  a 
shareholder  is  a  qualified  shareholder 
only  if  the  shareholder  owns,  directly, 
indirectly  or  constructively,  less  than 
two  p>ercent  of  the  vote  and  value  of 
each  class  of  stock  of  the  foreign 
corporation  during  such  year,  and  has 
not  filed  a  Protective  Statement  that 
applies  to  an  earlier  year  included  in  the 
shareholder's  holding  period  of  stock  of 
the  foreign  corporation.  In  addition,  for 
the  special  rule  to  apply  to  a  taxable 
year  of  the  shareholder,  the  foreign 
corporation  or  its  U.S.  counsel  must 
have  indicated  in  a  corporate  filing, 
shareholder  mailing  or  similar 
document  that  the  foreign  corporation 
reasonably  believed  that  it  was  not  a 
PFIC  for  the  taxable  year  of  the  foreign 
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corporation  that  ended  with  or  within 
such  taxable  year  of  the  shareholder. 
However,  no  shareholder  will  be  a 
qualified  shareholder  if  the  shareholder 
knew  that  the  corporation  was  in  fact  a 
PFIC  or  knew  or  had  reason  to  know 
that  a  corporate  filing  relating  to  the 
corporation's  PFIC  status  was 
inaccurate.  For  this  purpose,  a 
shareholder  will  be  treated  as  knowing 
that  the  corporation  was  in  fact  a  PFIC 
if  the  principal  activity  of  the  foreign 
corporation  is  owning  or  trading  a 
diversified  portfolio  of  stock,  securities, 
or  other  financial  contracts.  A  qualified 
shareholder  that  makes  a  valid 
retroactive  election  in  its  earliest  open 
taxable  year  in  which  the  foreign 
corporation  is  a  PFIC  may,  subject  to 
certain  conditions,  be  treated  as  a 
shareholder  of  a  pedigreed  QEF  even  if 
the  period  of  limitations  for  the 
assessment  of  taxes  for  an  earlier  taxable 
year  in  which  the  corporation  qualified 
as  a  PFIC  has  expired. 

c.  Consent  Regime 

Certain  taxpayers  have  urged  the 
Service  to  interpret  the  reasonable  belief 
requirement  of  section  1295(b)(2)  to 
allow  a  shareholder  to  make  a 
retroactive  election  if  the  shareholder  or 
its  tax  adviser  did  not  know  or  properly 
apply  the  PFIC  rules.  In  particular, 
certain  taxpayers  have  recommended 
adoption  of  the  reasonable  action  and 
good  faith  standard  of  §  301.9100 
regulations  for  demonstrating 
reasonable  belief. 

Treasury  and  the  Service  recognize 
that  the  PFIC  rules  are  complex  and,  in 
some  cases,  difficult  for  shareholders  to 
apply.  Accordingly,  the  temporary 
regulations  provide  that,  in  certain 
limited  circumstances,  a  shareholder 
may  obtain  the  Commissioner's  consent 
to  make  a  retroactive  election,  even  if 
the  shareholder  failed  to  know  or 
properly  apply  the  PFIC  rules  in  the 
earlier  year.  Under  temporary  regulation 
§  1.1295-3T(f),  a  shareholder  that 
reasonably  relied  on  the  advice  of  a 
qualified  tax  professional  may  request 
consent  to  make  a  retroactive  election. 

In  response  to  taxpayer  comments. 
Treasury  and  the  Service  have 
incorporated  into  the  consent  regime 
certain  rules  set  forth  in  §  301.9100 
regulations.  As  described  below, 
temporary  regulation  §  1.1295-3T(f)(l) 
and  (4),  respectively,  require  the 
shareholder  to  have  reasonably  relied  on 
a  qualified  tax  professional  and  to 
document  such  reliance.  The  Service 
will  not  grant  consent  under  this  regime 
if  doing  so  would  prejudice  the  interests 
of  the  government  by  placing  the 
shareholder  in  a  position  more  favorable 
then  if  the  shareholder  had  made  the 


section  1295  election  on  a  timely  basis. 
The  temporary  regulations  provide  that 
in  certain  cases  the  interests  of  the 
government  may  be  preserved  by  a 
closing  agreement  between  the  Service 
and  the  shareholder  requiring  the 
shareholder  to  make  a  payment  to  the 
■  government  that  compensates  the 
government  for  amounts  that  would 
have  been  due  in  respect  of  closed  years 
affected  by  the  retroactive  election. 

Under  temporary  regulation  §  1.1295- 
3T(f)(2),  the  Service  will  treat  a 
shareholder  as  having  reasonably  relied 
on  a  qualified  tax  professional 
(including  an  employee  of  the 
shareholder),  within  the  meaning  of  the 
§  301.9100  regulations,  if  the  qualified 
tax  professional  failerfto  identify  the 
corporation  as  a  PFIC  or  failed  to  advise 
the  shareholder  of  the  consequences  of 
making,  or  failing  to  make,  a  section 
1295  election.  Therefore,  if  a  qualified 
tax  professional,  due  to  ignora'ice  of  the 
law  or  negligence,  failed  to  identify  the 
corporation  as  a  PFIC  or  failed  to  advise 
the  shareholder  of  the  consequences  of 
making,  or  failing  to  make,  the  section 
1295  election,  the  Commissioner  may 
consent  to  a  retroactive  election. 
However,  in  no  event  will  the 
Commissioner  consent  to  a  retroactive 
election  if.  prior  to  the  application  for 
such  consent,  the  Service  has  raised  the 
PFIC  status  of  the  foreign  corporation  in 
an  audit  of  the  retroactive  election  year 
or  any  subsequent  year.  Furthermore,  a 
shareholder  may  not  disregard 
knowledge  that  the  corporation  was  a 
PFIC  or  advice  or  knowledge  relating  to 
the  tax  consequences  of  owning  stock  of 
a  PFIC  and  then  request  relief  imder  this 
regime. 

d.  Who  Makes  a  Retroactive  Election 
and  Who  Satisfies  the  Requirements  of 
the  Protective  or  Consent  Regime 

Temporary  regulation  §  1.1295-3T 
adopts  the  rules  of  temporary  regulation 
§  1.1295-lT(d),  relating  to  who  may 
make  a  section  1295  election,  for 
purposes  of  determining  the  appropriate 
person  to  satisfy  the  requirements  of  the 
protective  or  consent  regime  and  to     ' 
make  a  retroactive  election.  Consistent 
with  these  rules,  temporary  regulation 
§  1.1295-3T(c)(3)  provides  that  the 
person  that  executes  and  files  the 
Protective  Statement  under  the 
protective  regime  is  the  person  that 
makes  the  section  1295  election,  as 
provided  in  §  1.1295-lT(d).  Temporary 
regulation  §  1.1295-3T(f)(4)(vi)  sets 
forth  a  similar  rule  for  requests  for 
consent  under  the  consent  regime.  In 
addition,  temporary  regulation 
§  1.1295-3T(g)(3)  provides  for  an  entity- 
level  retroactive  election  in  the  case  of 
domestic  partnerships.  5  corporations. 


domestic  nongrantor  trusts,  and 
domestic  estates  that  own  stock  of  a 
PFIC.  and  a  partner  or  beneficiary-level 
retroactive  election  in  the  case  of  foreign 
partnerships,  foreign  trusts,  domestic 
grantor  trusts,  and  foreign  estates  that 
own  stock  of  a  PFIC. 

The  Service  welcomes  comments 
concerning  the  benefits  of  requiring 
certain  entities,  rather  than  their  interest 
holders,  to  satisfy  the  requirements 
under  the  protective  and  consent 
regimes.  In  particular,  comments  are 
requested  concerning  whether  requiring 
S  corporations,  domestic  nongrantor 
trusts,  and  domestic  estates  to  satisfy 
the  requirements  of  the  protective 
regime  at  the  entity-level  is 
inappropriate. 

e.  Making  a  Retroactive  Election 

A  shareholder  that  has  satisfied  the 
requirements  of  the  protective  regime  or 
has  obtained  the  consent  of  the 
Commissioner  under  the  consent  regime 
miist  comply  with  the  rules  in 
temporary  regulation  §  1.1295-3T(g)  for 
maldng  a  retroactive  election.  In  general, 
the  shareholder  must  file  an  amended 
return  for  the  retroactive  election  year  in 
which  the  shareholder  complies  with 
the  requirements  for  making  a  section 
1295  election,  report  its  pro  rata  shares 
of  the  ordinary  earnings  and  net  capital 
gain  of  the  foreign  corporation  for  that 
year  (section  1293  inclusion),  if  any. 
and  pay  any  taxes  resulting  from  the 
redetermination  of  its  income  and  any 
applicable  section  6621  interest.  The 
shareholder  also  must  file  amended 
returns  for  the  taxable  years  that  follow 
the  retroactive  election  year  in  which 
the  foreign  corporation  is  a  PFIC  and  a 
QEF  to  report  the  section  1293  inclusion 
for  each  of  these  years,  and  pay  the 
resulting  tax  and  section  6621  interest. 
If  the  shareholder's  taxable  year  in 
which  the  corporation  first  qualified  as 
a  PFIC.  or  the  retroactive  election  year 
or  any  subsequent  taxable  years,  are 
closed  for  the  assessment  of  PFIC 
related  taxes  (i.e.,  in  certain  cases  where 
the  shareholder  is  a  qualified 
shareholder  or  the  shareholder  has 
obtained  the  consent  of  the 
Commissioner  to  file  a  retroactive 
election),  the  shareholder  must  file 
amended  returns  to  report  section  1293 
inclusions  in  all  open  affected  years 
begirming  with  the  first  taxable  year 
open  for  the  assessment  of  tax  on  such 
amounts. 

7.  Removal  of  §  1.1291-9(i)(l) 

Section  1121  of  the  1997  TRA  amends 
section  1296,  adding  section  1296(e). 
Section  1296(e)  provides  that  after 
December  31, 1997,  a  controlled  foreign 
corporation  (as  defined  in  section 


8.  Section  1 


UMI 


Federal  Register  /  Vol.  63,  No.  1  /  Friday,  January  2,  1998  /  Rules  and  Regulations 


13 


957(a))  (CFC)  will  hot  be  treated  as  a 
PFIC  with  respecj  ^o  a  U.S.  shareholder 
(as  defined  in  section  951(b))  of  the 
CFC.  After  a  shareholder  ceases  to 
qualify  for  this  eMOeption,  because  the 
shareholder  creases  to  be  subject  to 
subpart  F,  generally  the  shareholder  will 
have  a  new  holdihg  period  for  purposes 
of  the  PFIC  provisions  pursuant  to 
section  1296(e)(3](|A).  However, 
pursuant  to  section  1296(e)(3)(B),  if  the 
foreign  corporation  was  a  nonqualified 
fund  before  the  shareholder  qualified  for 
this  exception,  and  the  shareholder  did 
not  make  the  secQbn  1297(b)(1)  election 
to  purge  the  stock  of  its  PFIC  taint,  the 
shareholder  will  not  get  a  new  holding 
period  when  it  ce|aises  to  qualify  for  the 
exception  for  U.Sl  ishareholders  of  CFCs. 
Congress,  in  the  C<>nference  Report  to 
the  1997  TRA,  H.R.  Rept.  105-220, 
105th  Congress,  Ijst  session,  at  625, 
stated  that  "the  stock  held  by  such 
shareholder  continues  to  be  treated  as 
PFIC  stock  unles^the  shareholder 
makes  an  election  to  pay  tax  and  an 
interest  charge  with  respect  to  the 
imrealized  apprettiation  in  the  stock  or 
the  accumulated  earnings  of  the 
corporation."  Congress  thus  indicated 
its  intent  that  a  shareholder  may  apply 
the  rules  of  either  jection  1291(d)(2)(A), 
the  deemed  sale  eQbction,  or  section 
1291(d)(2)(B).  the  deemed  dividend 
election,  when  making  the  section 
1297(b)(1)  election  to  purge  a  former 
PFIC  of  its  PFIC  taint.  In  order  to  give 
effect  to  that  inteiij.  Treasury  and  the 
IRS  have  decided  to  remove  §  1.1291- 
9(i)(l),  which  provides  that  the  rules  of 
§  1.1291-9,  the  deemed  dividend 
election,  do  not  apply  to  an  election 
imder  section  129/(b)(l).  The  removal 
of  §  1.1291-9(i)(l)  Is  effective  as  of 
January  2, 1998.  Section  1.1291-9(i)(2) 
is  not  affected  by  the  removal  of 
§1.1291-9(i)(l). 

8.  Section  1297 

The  temporary  r^ulations  amend 
§  1.1297-3T  to  provide  that  a 
shareholder  of  a  fofmer  PFIC,  within  the 
meaning  of  §  1.129tl-9(j)(2)(iv),  that  was 
a  CFC  during  its  list  taxable  year  as  a 
PFIC  under  section  1296(a),  may  apply 
the  rules  of  the  deemed  dividend 
election  under  seCljion  1291(d)(2)(B)  and 
§  1.1291-9  to  its  sfefction  1297(b)(1) 
election  made  by  the  time  and  in  the 
manner  provided  in  §  1.1297-3T(b).  If 
the  time  for  making  a  section  1297(b)(1) 
election,  provided |n  §1.1297-3T(b), 
expired  before  Jariuary  2, 1998,  a 
shareholder  that  applied  the  rules  of 
section  1291(d)(2)(A)  and  §  1.1291-10  to 
a  section  1297(b)(1)  election,  made  with 
respect  to  a  former  PFIC  that  was  a  CFC 
in  its  last  taxable  year  as  a  PFIC  imder 
section  1296(a),  n  ^y  file  an  amended 


retiun  for  its  taxable  year  that  includes 
the  termination  date,  as  defined  in 
§  1.1297-3T(a),  and  apply  the  rules  of 
the  deemed  dividend  election  to  its 
section  1297(b)(1)  election  at  any  time 
before  the  expiration  of  the  period  of 
limitations  for  the  assessment  of  taxes 
for  that  taxable  year.  Section  1.1297- 
3T(c)  is  effective  as  of  January  2, 1998. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business.  An 
initial  regulatory  flexibility  analysis  has 
been  prepared  for  the  proposed 
regulations  for  which  these  temporary 
regulations  serve  as  a  text  and  which  is 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DrafUng  Information 

The  principal  authors  of  these 
regulations  are  Gayle  Novig  and  Judith 
Cavell  Cohen,  of  the  Office  of  the 
Associate  Chief  Counsel  (International). 
Other  personnel  fi-om  the  IRS  and 
Treasiuy  Department  also  participated 
in  the  development  of  these  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  end  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  entries,  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.1291-lT  also  issued  under 
26  U.S.C.  1291.*  *  * 

Section  1.1293-lT  also  issued  under 
26  U.S.C.  1293.*  *   * 

Section  1.1295-lT  also  issued  under 
26  U.S.C.  1295(b). 

Se^on  1.1295-3T  also  issued  imder 
26  U.S.C.  1295(b).*   *  * 


§1.1291-0    [Anwnded] 

Par.  2.  Section  1.1291-0  is  amended 
by  removing  and  reserving  the  entry  for 
§1.1291-9(i)(l). 

Par.  3.  The  section  heading  and 
introductory  text  for  §  1.1294-0  are 
added  to  read  as  follows: 

§1.1294-0    Table  Of  contents. 

This  section  contains  a  listing  of  the 
headings  for  §  1.1294-lT. 

Par.  4.  The  section  heading  and 
introductory  text  for  §  1.1297-0  are 
added  to  read  as  follows: 

§1.1297-0    TaMa  of  contents. 

This  section  contains  a  listing  of  the 
headings  for  §  1.1297-3T. 

§1.1291-0T    [Ammdad] 

Par.  5.  Section  1.1291-OT  is  amended 
by: 

1.  Transferring  the  listing  of  the 
section  heading  and  entries  for 

§  1.1294-JT  to  new  §  1.1294-0. 

2.  Transferring  the  listing  of  the 
section  heading  and  entries  for 

§  1.1297-3T  to  new  §  1.1297-0. 

3.  Removing  the  section  heading  and 
introductory  text. 

Par.  6.  Section  1.12gi-lT  is  added  to 
read  as  follows: 

§1.1291-1T    Taxation  of  U.S.  persons  that 
are  shareholders  of  PFlCs  that  are  not 
pedigreed  QEFs  (temporary). 

(a)  through  (d)  (Reserved). 

(e)  Exempt  organization  as 
shareholder — (1)  In  general.  If  the 
shareholder  of  a  PFIC  is  an  organization 
exempt  from  tax  under  this  chapter, 
section  1291  and  these  regulations 
apply  to  such  shareholder  only  if  a 
dividend  from  the  PFIC  would  be 
taxable  to  the  organization  under 
subchapter  F. 

(2)  Effective  date.  Paragraph  (e)(1)  of 
this  section  is  applicable  on  and  after 
April  1. 1992. 

§1.1291-9    [Amended] 

Par.  7.  Section  1.1291-9  is  amended 
by  removing  and  reserving  paragraph 
(i)(l). 

Par.  8.  Section  1.1293-0  is  added  to 
read  as  follows. 

§1.1293-0    Table  of  contents. 

This  section  contains  a  listing  of  the 
headings  for  §  1.1293-lT. 

§  1.1293-lT    Current  inclusion  of  income  of 
qualified  electing  funds  (temporary). 

(a)  In  general.  [Reserved]. 

(1)  Other  rules.  [Reserved). 

(2)  Net  capital  gain  defined, 
(i)  In  general. 

(ii)  Effective  date. 

(b)  Other  rules  (Reserved). 

(c)  Application  of  rules  of  inclusion  with 
respect  to  stock  held  by  a  pass  through  entity. 
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(1)  In  general. 

(2)  QEF  stock  transferred  to  a  pass  through 
entity. 

(i)  Pass  through  entity  makes  a  section 
1295  election. 

(ii)  Pass  through  entity  does  not  make  a 
section  1295  election. 

(3)  Effective  date. 

'    Par.  9.  Section  1.1293-lT  is  added  to 
read  as  follows: 

f1.1293-1T    Cunvnt  taxation  of  income 
from  qualifiad  electing  funds  (temporary). 

(a)  In  general.  (Reserved]. 

(1)  Of/ier  ruVes.  (Reserved). 

(2)  Net  capital  gain  defined— [i)  In 
general.  This  paragraph  (a)(2)  defines 
the  term  net  capital  gain  for  purposes  of 
sections  1293  and  1295  and  the 
regulations  under  those  sections.  The    - 
QEF.  as  defined  in  §  1.1291-9(j){2)(i).  in 
determining  its  net  capital  gain  for  a 
taxable  year,  may  either — 

(A)  Calculate  and  report  the  amount 
of  each  category  of  long-term  capital 
gain  provided  in  section  1(h)  that  was 
recognized  by  the  PFIC  in  the  taxable 
year; 

(B)  Calculate  and  report  the  amount  of 
net  capital  gain  recognized  by  the  PFIC 
in  the  taxable  year,  stating  that  that 
amount  is  subject  to  the  highest  capital 
gain  rate  of  tax  applicable  to  the 
shareholder;  or 

(C)  Calculate  its  earnings  and  profits 
for  the  taxable  year  and  report  the  entire 
amount  as  ordinary  earnings. 

(ii)  Effective  date.  Paragraph  (a)(2)(i) 
of  this  section  is  applicable  to  sales  by 
QEFs  during  their  taxable  years  ending 
on  or  after  May  7,  1997. 

(b)  Other  rules.  [Reserved);'- 

(c)  Application  of  rules  of  inclusion 
with  respect  to  stock  held  by  a  pass 
through  entity — (1)  In  general.  A 
domestic  pass  through  entity  takes  into 
account  its  pro  rata  shares  of  the 
ordinary  earnings  and  net  capital  gain 
attributable  to  the  QEF  shares  held  by 
the  pass  through  entity.  A  U.S.  person 
that  indirectly  owns  QEF  shares  through 
the  domestic  pass  through  entity 
accounts  for  its  pro  rata  shares  of 
ordinary  earnings  and  net  capital  gain 
attributable  to  the  QEF  shares  according 
to  the  general  rules  applicable  to 
inclusions  of  income  from  the  domestic 
pass  through  entity.  For  the  definition  of 
pass  through  entity,  see  §  1.1295-lT(j). 

(2)  QEF  stock  transferred  to  a  pass 
through  entity— (i)  Pass  through  entity 
makes  a  section  1295  election.  If  a 
shareholder  transfers  stock  subject  to  a 
section  1295  election  to  a  domestic  pass 
through  entity  of  which  it  is  an  interest 
holder  and  the  pass  through  entity 
makes  a  section  1295  election  with 
respect  to  that  stock,  as  provided  in 
§  1.1295-1T(D)(2),  the  shareholder  takes 


into  accoimt  its  pro  rata  shares  of  the 
ordinary  earnings  and  net  capital  gain 
attributable  to  the  QEF  shares  under  the 
rules  applicable  to  inclusions  of  income 
from  the  pass  through  entity. 

(ii)  Pass  through  entity  does  not  make 
a  section  1295  election.  If  the  pass 
through  entity  does  not  make  a  section 
1295  election  with  respect  to  the  PFIC, 
the  shares  of  which  were  transferred  to 
the  pass  through  entity  subject  to  the 
1295  election  of  the  shareholder,  the 
shareholder  continues  to  be  subject,  in 
its  capacity  as  an  indirect  shareholder, 
to  the  income  inclusion  rules  of  section 
1293  and  reporting  rules  required  of 
shareholders  of  QEFs.  Proper 
adjustments  to  reflect  an  inclusion  in 
income  under  section  1293  by  the 
indirect  shareholder  must  be  made, 
under  the  principles  of  §  1.1291-9(f),  to 
the  basis  of  the  indirect  shareholder's 
interest  in  the  pass  through  entity. 

(3)  Effective  date.  Paragraph  (cj  of  this 
section  is  applicable  to  taxable  years  of 
shareholders  beginning  after  December 
31,  1997. 

Par.  10.  Section  1.1295-0  is  added  to 
read  as  follows: 

§1.1295-0    Table  of  contents. 

This  section  contains  a  listing  of  the 
headings  for  §§  1.1295-lT  and  1.1295- 
3T. 

§  1 .  '1295-1 T    Qualified  electing  funds 
(temporary). 

(a)  In  general.  (Reserved.) 

(b)  Application  of  section  1295  election. 
(Reserved.) 

(1)  Election  personal  to  shareholder. 
(Reserved.] 

(2)  Election  applicable  to  specific 
corporation  only. 

(i)  In  general.  (Reserved.) 
(ii)  Stock  of  QEF  received  in  a 
nonrecognition  transfer.  (Reserved.) 
(iii)  Exception  for  options. 

(3)  Application  of  general  rules  to  stock 
held  by  a  pass  through  entity. 

(i)  Stock  subject  to  a  section  1295  elecUon 
transferred  to  a  pass  through  entity. 

(ii)  Limitation  on  application  of  pass 
through  entity's  section  1295  election. 

(iii)  Effect  of  partnership  termination  on 
section  1295  election. 

(iv)  Characterization  of  stock  held  through 
a  pass  through  entity. 

(4)  Application  of  general  rules  to  a 
taxpayer  filing  a  joint  return  under  section 
6013. 

(c)  Effect  of  section  1295  election. 

(1)  In  general. 

(2)  Years  to  which  section  1295  election 
applies. 

(i)  In  general. 

(ii)  Effect  of  PFIC  status  on  election. 

(iii)  Effect  on  election  of  complete 
termination  of  a  shareholder's  interest  in  the 
PFIC. 

(iv)  Effect  on  section  1295  election  of 
transfer  of  stock  to  a  domestic  pass  through 
entity.  # 


(v)  Examples. 

(d)  Who  may  make  a  section  1295  election. 

(1)  General  rule. 

(2)  Application  of  general  rule  to  pass 
through  entities. 

(i)  Partnerships. 

(A)  Domestic  partnership. 

(B)  Foreign  pfutnership. 
(ii)  S  corporation. 

(iii)  Trust  or  estate. 

(A)  Domestic  trust  or  estate. 
[1]  Nongrantor  trust  or  estate. 
(2)  Grantor  trust. 

(B)  Foreign  trust  or  estate. 
[1]  Nongrantor  trust  or  estate. 

(2)  Grantor  trust. 

(iv)  Indirect  ownership  of  the  pass  tlirough 
entity  or  the  PFIC. 

(3)  Member  of  consolidated  return  group  as 
shareholder. 

(4)  Option  holder. 

(5)  Exempt  organization. 

(e)  Time  for  making  a  section  1295 
election. 

(f)  Manner  of  making  a  section  1295 
election  and  the  annual  election 
requirements  of  the  shareholder. 

(1)  Manner  of  making  the  election. 

(2)  Aiuiual  election  requirements, 
(i)  In  general. 

(ii)  Retention  of  documents. 

(g)  Annual  election  requirements  of  the 
PFIC  or  intermediary. 

(1)  PFIC  Annual  Information  Statement. 

(2)  Alternative  doomientation. 

(3)  Aimual  Intermediary  Statement. 

(4)  Combined  statements. 

(i)  PFIC  Annual  Information  Statement, 
(ii)  Annual  Intermediary  Statement, 
(h)  Transition  rules. 

(i)  Invalidation,  termination  or  revocation 
of  section  1295  election. 

(1)  Invalidation  or  termination  of  election 
at  the  discretion  of  the  Commissioner. 

(i)  In  general. 

(ii)  Deferral  of  section  1293  inclusion. 

(iii)  When  effective. 

(2)  Shareholder  revocation, 
(i)  In  general. 

(ii)  Time  for  and  manner  of  requesting 
consent  to  revoke. 

(A)  Time.  — 

(B)  Manner  of  making  request.  * 
(iii)  When  effective. 

(3)  Effect  of  invalidation,  termination,  or 
revocation. 

(4)  Election  after  invalidation,  termination, 
or  revocation. 

(j)  Definitions, 
(k)  Effective  date. 


Retroactive  elections 


§1.1295-3T 
(temporary). 

(a)  In  general. 

(b)  General  rule. 

(c)  Protective  Statement. 

(1)  In  general. 

(2)  Reasonable  belief  statement. 

(3)  Who  executes  and  files  the  Protective 
Statement. 

(4)  Waiver  of  the  periods  of  limitations, 
(i)  Time  for  and  manner  of  extending 

periods  of  limitations. 

(A)  In  general. 

(B)  Application  of  general  rule  to  domestic 
partnerships. 
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(1)  In  general 

(2)  Special  rulei 

(i)  Addition  of  partner  to  non-TEFRA 
partnership.         j 

[ii\  Change  in  sMtus  from  ndn-TEFRA 
partnership  to  T^FRA  partnership. 

(C)  Applicatioil  pf  general  rule  to  domestic 
nongrantor  trusts;  tod  domestic  estates. 

(D)  Applicatioif  pf  general  rule  to  S 
corporations. 

(E)  Effect  on  waiver  of  complete 
termination  of  a  pass  through  entity  or  pass 
through  entity's  business. 

(F)  Application  t)f  general  rule  to  foreign 
partnerships,  for^ikn  trusts,  domestic  or 
foreign  grantor  triiits,  and  foreign  estates. 

(ii)  Terms  of  wi^er. 

(A)  Scope  of  waiver. 

(B)  Period  of  w$iver. 

(5)  Time  for  andnianner  of  filing  a 
Protective  Statement. 

(i)  In  general. 

(ii)  Special  rule  for  taxable  years  ended 
before  January  2, 1998 

(6)  Applicability!  of  the  Protective 
Statement. 

(i)  In  general.    \  ', 

(ii)  Invalidity  of^e  Protective  Statement. 

(7)  Retention  of  t^tective  Statement  and 
information  demonstrating  reasonable  belief. 

(d)  Reasonable  belief. 

(1)  In  general.   ' ! 

(2)  Knowledge  of  law  required. 

(e)  Special  rules  for  qualified  shareholders. 

(1)  In  general. 

(2)  Qualified  shpreholder. 

(3)  Exceptions. 

(f)  Special  cons^  it 

(1)  In  general.    | 

(2)  Reasonable  te  liance  on  a  qualiHed  tax 
professional. 

(i)  In  general.     ! 

(ii)  Shareholder  deemed  to  have  not 
reasonably  relied  bn  a  qualified  tax 
professional. 

(3)  Prejudice  to  t  le  interests  of  the  United 
States  govemmen  . 

(i)  General  rule. 

(ii)  Elimination  c  f  prejudice  to  the  interests 
of  the  United  Stati  si ;  government. 

(4)  Procedural  r^uirements. 
(i)  Filing  instruclfions.       v 
(ii)  Affidavit  froct  shareholder, 
(iii)  Affidavits  from  other  persons, 
(iv)  Other  information. 

(v)  Notification  qi  Internal  Revenue 
Service.  1 

(vi)  Who  requesii  i  special  consent  under 
this  paragraph  (f)  ^td  who  enters  into  a 
closing  agreement; 

(g)  Time  for  andj  fanner  of  making  a 
retroactive  electioOf 

(1)  Time  for  making  a  retroactive  election, 
(i)  In  general.       i 

(ii)  Transition  rule, 
(iii)  Ownership  hlot  required  at  time 
retroactive  electiontis  made. 

(2)  Manner  of  mBlcing  a  retroactive 
election.  [  I 

(3)  Who  makes  tpe  retroactive  election. 

(4)  Other  electiot  s. 

(i)  Section  1291(jc  )(2)  election, 
(ii)  Section  1294j  i  flection, 
(h)  Effective  dat^, 

Par.  11.  Sectidii  1.1295-lT  is  added 
to  read  as  followls : 


§1.1295-11    Qualified  electing  funds 
(temporary). 

(a)  In  general.  (Reserved). 

(b)  Application  of  section  1295 
election.  [Reserved] 

(1)  Election  personal  to  shareholder. 
[Reserved]. 

(2)  Election  applicable  to  specific 
corporation  only — 

(i)  In  general.  [Reserved], 
(ii)  Stock  of  Q^F  received  in  a 

nonrecognition  transfer.  [Reserved], 
(iii)  Exception  for  options.  A 

shareholder's  section  1295  election  does 

not  apply  to  any  option  to  buy  stock  of 

the  PnC. 

(3)  Application  of  general  rules  to 
stock  held  by  a  pass  through  entity— {i) 
Stock  subject  to  a  section  1295  election 
transferred  to  a  pass  through  entity.  A 
shareholder's  section  1295  election  will 
not  apply  to  a  domestic  pass  through 
entity  to  which  the  shareholder  transfers 
stock  subject  to  section  1295  election,  or 
to  any  other  U.S.  person  that  is  an 
interest  holder  or  beneficiary  of  the 
domestic  pass  through  entity.  However, 
as  provided  in  paragraph  (c)(2)(iv)  of 
this  section  (relating  to  a  transfer  to  a 
domestic  pass  through  entity  of  stock 
subject  to  a  section  1295  election),  a 
shareholder  that  transfers  stock  subject 
to  a  section  1295  election  to  a  pass 
through  entity  will  continue  to  be 
subject  to  the  section  1295  election  with 
respect  to  the  stock  indirectly  owned 
through  the  pass  through  entity  and  any 
other  stock  of  that  PFIC  owrned  by  the 
shareholder. 

(ii)  Limitation  on  application  of  pass 
through  entity's  section  1295  election. 
Except  as  provided  in  paragraph 
(c)(2)(iv)  of  this  section,  a  section  1295 
election  made  by  a  domestic  pass 
through  entity  does  not  apply  to  other 
stock  of  the  PFIC  held  directly  or 
indirectly  by  the  interest  holder  or 
beneficiary. 

(iii)  Effect  of  partnership  termination 
on  section  1295  election.  Termination  of 
a  section  1295  election  made  by  a 
domestic  partnership  by  reason  of  the 
termination  of  the  partnership  under 
section  708(b)  will  not  terminate  the 
section  1295  election  with  respect  to 
partners  of  the  terminated  partnership 
that  are  partners  of  the  new  partnership. 
Except  as  otherwise  provided,  the  stock 
of  the  PFIC  of  which  the  new  partners 
are  indirect  shareholders  will  be  treated 
as  stock  of  a  QEF  only  if  the  new 
domestic  partnership  makes  a  section 
1295  election  with  respect  to  that  stock. 

(iv)  Characterization  of  stock  held 
through  a  pass  through  entity.  Stock  of 
a  PFIC  held  through  a  pass  through 
entity  will  be  treated  as  stock  of  a 
pedigreed  QEF  with  respect  to  an 
interest  holder  or  beneficiary  only  if — 


(A)  In  the  case  of  PFIC  stock  acquired 
(other  than  in  a  transaction  in  which 
gain  is  not  recognized  pursuant  to 
regulations  under  section  1291(f)  with 
respect  to  that  stock),  and  held  by  a 
domestic  pass  through  entity,  the  pass    . 
through  entity  makes  the  section  1295 
election  and  the  PFIC  has  been  a  QEF 
with  respect  to  the  pass  through  entity 
for  all  taxable  years  that  are  included 
wholly  or  partly  m  the  pass  through 
entity's  holding  period  of  the  PFIC  stock 
and  during  which  the  foreign 
corporation  was  a  PFIC  within  the 
meaning  of  §  1.1291-9(j)(l);  or 

(B)  In  the  case  of  PFIC  stock 
transferred  by  an  interest  holder  or 
Iwneficiary  to  a  pass  through  entity  in 
a  transaction  in  which  gain  is  not 
recognized  pursuant  to  regidations 
imder  section  1291(f)  with  respect  to 
that  stock  and  held  by  the  pass  through 
entity,  the  PFIC  stock  transferred  to  the 
pass  through  entity  was  treated  as  stock 
of  a  pedigreed  QEF  with  respect  to  the 
interest  holder  or  beneficiary  at  the  time 
of  the  transfer  and  the  pass  through 
entity  makes  a  section  1295  election. 

(4)  Application  of  general  rules  to  a 
taxpayer  filing  a  joint  return  under 
section  6013.  A  section  1295  election 
made  by  a  taxpayer  in  a  joint  return, 
within  the  meaning  of  section  6013,  will 
be  treated  as  also  made  by  the  spouse 
that  joins  in  the  filing  of  that  return. 

(c)  Effect  of  section  1295  election — (1) 
In  general.  Except  as  otherwise 
provided  in  this  paragraph  (c),  the  effect 
of  a  shareholder's  section  1295  election 
is  to  treat  the  foreign  corporation  as  a 
QEF  with  respect  to  the  shareholder  for 
each  taxable  year  of  the  foreign 
corporation  ending  with  or  within  a 
taxable  year  of  the  shareholder  for 
which  the  election  is  effective.  A  section  , 
1295  election  is  effective  for  the 
shareholder's  election  year  and  all 
subsequent  taxable  years  of  the 
shareholder  unless  invalidated, 
terminated  or  revoked  as  provided  in 
paragraph  (i)  of  this  section.  The  terms 
shareholder  and  shareholder's  election 
year  are  defined  in  paragraph  (j)  of  this 
section. 

(2)  years  to  which  section  1295 
election  applies — (i)  In  general.  Except 
as  otherwise  provided  in  this  paragraph 
(c),  a  foreign  corporation  with  respect  to 
which  a  section  1295  election  is  made 
will  be  treated  as  a  QEF  for  its  taxable 
year  ending  with  or  within  the 
shareholder's  election  year  and  all 
subsequent  taxable  years  of  the  foreign 
corporation  that  are  included  wholly  or 
partly  in  the  shareholder's  holding 
period  (or  periods)  of  stock  of  the 
foreign  corporation. 

(ii)  Effect  of  PFIC  status  on  election. 
A  foreign  corporation  will  not  be  treated 
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as  a  QEF  for  any  taxable  year  of  the 
foreign  corporation  that  the  foreign 
corporation  is  not  a  PFIC  under  section 
1296(a]  and  is  not  treated  as  a  PFIC 
under  section  1297(b)(1).  However, 
cessation  of  a  foreign  corporation's 
status  as  a  PFIC  will  not  terminate  a 
section  1295  election. 

(iii)  Effect  on  election  of  complete 
termination  of  a  shareholder's  interest 
in  the  PFIC.  Complete  termination  of  a 
shareholder's  direct  and  indirect 
interest  in  stock  of  a  foreign  corporation 
will  not  terminate  a  shareholder's 
section  1295  election  with  respect  to  the 
foreign  corporation. 

[iv]  Effect  on  section  1295  election  of 
transfer  of  stock  to  a  domestic  pass 
through  entity.  The  transfer  of  a 
shareholder's  direct  or  indirect  interest 
in  stock  of  a  foreign  corporation  to  a 
domestic  pass  through  entity  (as  defined 
in  paragraph  (j)  of  this  section)  will  not 
terminate  the  shareholder's  section  1295 
election  with  respect  to  the  foreign 
corporation,  whether  or  not  the  pass 
through  entity  makes  a  section  1295 
election.  For  the  rules  concerning  the 
application  of  section  1293  to  stock 
transferred  to  a  domestic  pass  through 
entity,  see  §  1.1293-lT(c). 

(v)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(0(2). 

Example  1.  In  1998,  C,  a  U.S.  person, 
purchased  stock  of  FC,  a  foreign  corporation 
that  is  a  PHC.  Both  FC  and  C  are  calendar 
year  taxpayers.  C  made  a  timely  section  1295 
election  to  treat  FC  as  a  QEF  in  C's  1998 
return,  and  FC  was  therefore  a  pedigreed 
QEF.  C  included  its  shares  of  FC's  1998 
ordinary  earnings  and  net  capital  gain  in  C's 
1998  Income  and  did  not  make  a  section 

1294  election  to  defer  the  time  for  payment 
of  tax  on  that  income.  In  1999,  2000,  and 

'  2001,  FC  did  not  satisfy  either  the  income  or 
asset  test  of  section  1296(a),  and  thercfore 
was  neither  a  PFIC  nor  a  QEF.  C  therefore  did 
not  have  to  include  its  pro  rata  shares  of  the 
ordinary  earnings  and  net  capital  gain  of  FC 
pursuant  to  section  1293,  or  satishr  the 
section  1295  annual  reporting  requirements 
for  any  of  those  years.  FC  qualified  as  a  PFIC 
again  in  2002.  Because  C  had  made  a  section 

1295  election  in  1998,  and  the  election  had 
not  been  invalidated,  terminated,  or  revoked, 
within  the  meaning  of  paragraph  (i)  of  this 
section,  C's  section  1295  election  remains  in 
effect  for  2002.  C  therefore  is  subject  in  2002 
to  the  income  inclusion  and  reporting  rules 
required  of  shareholders  of  QEFs. 

Example  2.  The  facts  are  the  same  as  in 
Example  (1)  except  that  FC  did  not  lose  PFIC 
status  in  any  year  and  C  sold  all  the  FC  stock 
in  1999  and  repurchased  stock  of  FC  in  2002. 
Because  C  had  made  a  section  1295  election 
in  1998  with  respect  to  stock  of  FC.  and  the 
election  had  not  been  invalidated, 
terminated,  or  revoked,  within  the  meaning 
of  paragraph  (i)  of  this  section,  C's  section 
1295  election  remained  in  effect  and 
therefore  applies  to  the  stock  of  FC 


purchased  by  C  in  2002.  C  therefore  is  subject 
in  2002  to  the  income  inclusion  and 
reporting  rules  required  of  shareholders  of 
QEFs. 

Example  3.  The  facts  are  the  same  as  in 
Example  (2)  except  that  C  is  a  partner  in 
domestic  partnership  P  and  C  transferred  its 
FC  stock  to  P  in  1999.  Because  C  had  made 
a  section  1295  election  in  1998  with  respect 
to  stock  of  FC,  and  the  election  had  not  been 
invalidated,  terminated,  or  revoked,  within 
the  meaning  of  paragraph  (i)  of  this  section, 
C's  section  1295  election  remains  in  effect 
with  respect  to  its  indirect  interest  in  the 
stock  of  FC  If  P  does  not  make  the  section 
1295  election  with  respect  to  the  FC  stock, 
C  will  continue  to  be  subject,  in  C's  capacity 
as  an  indirect  shareholder  of  FC,  to  the 
income  inclusion  and  reporting  rules 
required  of  shareholders  of  QEFs  in  1999  and 
subsequent  years.  If  P  makes  the  section  1295 
election,  C  will  take  into  account  its  pro  rata 
shares  of  the  ordinary  earnings  and  net 
capital  gain  of  the  FC  under  the  rules 
applicable  to  inclusions  of  income  from  P. 

(d)  Who  may  make  a  section  1295 
election — (1)  General  rule.  Except  as 
otherwise  provided  in  this  paragraph 
(d),  any  U.S.  person  that  is  a 
shareholder  (as  defined  in  paragraph  (j) 
of  this  section)  of  a  PFIC,  including  a 
shareholder  that  holds  stock  of  a  PFIC 
in  bearer  form,  may  make  a  section  1295 
election  writh  respect  to  that  PFIC.  The 
shareholder  need  not  own  directly  or 
indirectly  any  stock  of  the  PFIC  at  the 
time  the  shareholder  makes  the  section 
1295  election  provided  the  shareholder 
is  a  shareholder  of  the  PFIC  during  the 
taxable  year  of  the  PFIC  that  ends  with 
or  within  the  taxable  year  of  the 
shareholder  for  which  the  section  1295 
election  is  made.  Except  in  the  case  of 
a  shareholder  that  is  an  exempt 
organization  that  may  not  make  a 
section  1295  election,  as  provided  in 
paragraph  (d)(5)  of  this  section,  in  a 
chain  of  ownership  only  the  first  U.S. 
person  that  is  a  shareholder  of  the  PFIC 
may  make  the  section  1295  election. 

(2)  Application  of  general  rule  to  pass 
through  entities — (i)  Partnerships— [A) 
Domestic  partnership.  A  domestic 
partnership  that  holds  an  interest  in 
stock  of  a  PFIC  makes  the  section  1295 
election  with  request  to  that  PFIC.  The 
partnership  election  applies  only  to  the 
stock  of  the  PFIC  held  directly  or 
indirectly  by  the  partnership  and  not  to 
any  other  stock  held  directly  or 
indirectly  by  any  partner.  As  provided 
in  §  1.1293-lT(c){l),  shareholders 
owning  stock  of  a  QEF  by  reason  of  an 
interest  in  the  partnership  take  into 
account  the  section  1293  inclusions 
with  respect  to  the  QEF  shares  owned 
by  the  partnership  under  the  rules 
applicable  to  inclusions  of  income  firom 
the  partnership. 

(B)  Foreign  partnership.  A  U.S.  person 
that  holds  an  interest  in  a  foreign 


partnership  that,  in  tirni,  holds  an 
interest  in  stock  of  a  PFIC  makes  the 
section  1295  election  with  respect  to 
that  PFIC.  A  partner's  election  applies  to 
the  stock  of  the  PFIC  owned  directly  or 
indirectly  by  the  foreign  partnership 
and  to  any  other  stock  of  the  PFIC 
owmed  by  that  partner.  A  section  1295 
election  by  a  partner  applies  only  to  that 
partner. 

(ii)  S  corporation.  An  S  corporation 
that  holds  an  interest  in  stock  of  a  PFIC 
makes  the  section  1295  election  with 
respect  to  that  PFIC.  The  S  corporation 
election  applies  only  to  the  stock  of  the 
PFIC  held  directly  or  indirectly  by  the 
S  corporation  and  not  to  any  other  stock 
held  directly  or  indirectly  by  any  S 
corporation  shareholder.  As  provided  in 
§  1.1293-lT(c)(l).  shareholders  owning 
stock  of  a  QEF  by  reason  of  an  interest 
in  the  S  corporation  take  into  account 
the  section  1293  inclusions  with  respect 
to  the  QEF  shares  under  the  rules 
applicable  to  inclusions  of  income  from 
the  S  corporation. 

(iii)  Trust  or  estate— {A)  Domestic 
trust  or  estate— {!)  Nongrantor  trust  or 
estate.  A  domestic  nongrantor  trust  or  a 
domestic  estate  that  holds  an  interest  m 
stock  of  a  PFIC  makes  the  section  1295 
election  with  respect  to  that  PFIC  The 
trust  or  estate's  election  applies  only  to 
the  stock  of  the  PFIC  held  directly  or 
indirectly  by  the  trust  or  estate  and  not 
to  any  other  stock  held  directly  or 
indirectly  by  any  beneficiary.  As 
provided  in  §  1.1293-lT{c)(l). 
shareholders  owning  stock  of  a  QEF  by 
reason  of  an  interest  in  a  domestic  trust 
or  estate  take  into  account  the  section 
1293  inclusions  with  respect  to  the  QEF 
shares  under  the  rules  appUcable  to 
inclusions  of  income  bam  the  trust  or 
estate. 

(2)  Grantor  trust.  A  U.S.  person  that 
is  treated  undet-  sections  671  through 
678  as  the  owner  of  the  portion  of  a 
domestic  trust  that  owns  an  interest  in 
stock  of  a  PFIC  makes  the  section  1295 
election  writh  respect  to  that  PFIC.  If  that 
person  ceases  to  be  treated  as  the  owner 
of  the  portion  of  the  trust  that  owns  an 
interest  in  the  PFIC  stock  and  is  a 
beneficiary  of  the  trust,  that  person's 
section  1295  election  will  continue  to 
apply  to  the  PFIC  stock  indirectly 
owned  by  that  person  under  the  rules  of 
paragraph  (c)(2)(iv)  of  this  section  as  if' 
the  person  had  transferred  its  interest  in 
the  PFIC  stock  to  the  trust.  However,  the 
stock  will  be  treated  as  stock  of  a  PFIC 
that  is  not  a  QEF  with  respect  to  other 
beneficiaries  of  the  trust,  unless  the 
trust  makes  the  section  1295  election  as 
provided  in  paragraph  (d)(2)(iii)(A)(l)  of 
this  section. 

(B)  Foreign  trust  or  estate — (i) 
Nongrantor  trust  or  estate.  A  U.S. 
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person  that  is  a  l>eneficiary  of  a  foreign 
nongrantor  trust  or  estate  that  holds  an 
interest  in  stoci  of  a  PFIC  makes  the 
section  1295  el^nion  with  respect  to 
that  PFIC.  A  beneficiary's  section  1295 
election  applies  to  all  the  PFIC  stock 
owned  directly -^nd  indirectly  by  the 
trust  or  estate  arid  to  the  other  PFIC 
stock  owned  diiictly  or  indirectly  by 
the  beneficiary.  A  section  1295  election 
by  a  beneficiary  applies  only  to  that 
beneficiary.      1 1 

{2)  Grantor  tn^t.  A  U.S.  person  that 
is  treated  under  Sections  671  through 
679  as  the  ownef  of  the  portion  of  a 
foreign  trust  that  owns  an  interest  in 
stock  of  a  PFIC  ^ock  makes  the  section 
1295  election  With  respect  to  that  PFIC. 
If  that  person  ceases  to  be  treated  as  the 
owner  of  the  portion  of  the  trust  that 
owns  an  interestiin  the  PFIC  stock  and 
is  a  beneficiary  jdf  the  trust,  that  person's 
section  1295  elation  will  continue  to 
apply  to  the  PFiC  stock  indirectly 
owned  by  that  pirson  under  the  rules  of 
paragraph  (c)(2Klv)  of  this  section. 
However,  as  provided  in  paragraph 
(d)(2)(iii)(B)(l)  of  this  section,  any  other 
shareholder  thatis  a  beneficiary  of  the 
trust  and  that  wSfehes  to  treat  the  PFIC 
as  a  QEF  must  make  the  section  1295 
election. 

(iv)  Indirect  ownership  of  the  pass 
through  entity  or  the  PFIC.  The  rules  of 
this  paragraph  (|4)(2)  apply  whether  or ' 
not  the  shareholder  holds  its  interest  in 
the  pass  througli  entity  directly  or 
indirectly  and  whether  or  not  the  pass 
through  entity  holds  its  interest  in  the 
PFIC  directly  orl|ndirectly. 

(3)  Member  of  consolidated  return 
group  as  shareholder.  Pursuant  to 

§  1.1502-77(a),  ue  common  parent  of  an 
affiliated  group  qf  corporations  that  join 
in  filing  a  consolidated  income  tax 
return  makes  a  section  1295  election  for 
all  members  of  the  affiliated  group.  An 
election  by  a  common  parent  will  be 
effective  for  all  iiembers  of  the  affiliated 
group  with  respect  to  interests  in  PFIC 
stock  held  at  the  time  the  election  is 
made  or  at  any  tfjne  thereafter.  A 
separate  electioii  Lust  be  made  by  the 
common  parent  ifbr  each  PFIC  of  which 
a  member  of  the  affiliated  group  is  a 
shareholder. 

(4)  Option  ho} :  er.  A  holder  of  an 
option  to  acquire  stock  of  a  PFIC  may 
not  make  a  section  1295  election  that 
will  apply  to  thej  jption  or  to  the  stock 
subject  to  the  opMon. 

(5)  Exempt  organization.  A  tax- 
exempt  organization  that  is  not  taxable 
under  section  12^1,  pursuant  to 

§  1.1291-lT(e),  }^th  respect  to  a  PFIC 
may  not  make  a  jfection  1295  election 
with  respect  to  that  PFIC.  In  addition, 
such  an  exempt  organization  will  not  be 


subject  to  any  section  1295  election 
made  by  a  domestic  pass  through  entity. 

(e)  Time  for  making  a  section  1295 
election.  Except  as  provided  in 

§  1.1295-3T,  a  shareholder  making  the 
section  1295  election  must  make  the 
election  on  or  before  the  due  date,  as 
extended  under  section  6081  (election 
due  date),  for  filing  the  shareholder's 
income  tax  return  for  the  first  taxable 
year  to  which  the  election  will  apply. 
The  section  1295  election  must  be  made 
in  the  original  return  for  that  year,  or  in 
an  amended  return,  provided  the 
amended  return  is  filed  on  or  before  the 
election  due  date. 

(f)  Manner  of  making  a  section  1295 
election  and  the  annual  election 
requirements  of  the  shareholder— {1) 
Manner  of  making  the  election.  A 
shareholder  must  make  a  section  1295 
election  by — 

(i)  Completing  Form  8621  in  the 
manner  required  by  that  form  and  this 
section  for  making  the  section  1295 
election; 

(ii)  Attaching  Form  8621  to  its  federal 
income  tax  return  filed  by  the  election 
due  date  for  the  shareholder's  election 
year; 

(iii)  Receiving  and  reflecting  in  Form 
8621  the  information  provided  in  the 
PFIC  Annual  Information  Statement 
described  in  paragraph  (g)(1)  of  this 
section,  the  Annual  Intermediary 
Statement  described  in  paragraph  (g)(3) 
of  this  section,  or  the  applicable 
combined  statement  described  in 
paragraph  (g)(4)  of  this  section,  for  the 
taxable  year  of  the  PFIC  ending  with  or 
within  the  taxable  year  for  which  Form 
8621  is  being  filed.  If  the  PFIC  Annual 
Information  Statement  contains  a 
statement  described  in  paragraph 
(g)(l)(ii)(C)  of  this  section,  the 
shareholder  must  attach  a  statement  to 
Form  8621  that  indicates  that  the 
shareholder  rather  than  the  QEF 
calculated  the  QEF's  ordinary  earnings 
and  net  capital  gain;  and 

(iv)  Filing  a  copy  of  Form  8621  with 
the  Philadelphia  Service  Center,  P.O. 
Box  21086,  Philadelphia,  PA  19114  by 
the  election  due  date. 

(2)  Annual  election  requirements — (i) 
In  general.  A  shareholder  that  makes  a 
section  1295  election  with  respect  to  a 
PFIC  held  directly  or  indirectly,  for  each 
taxable  year  to  which  the  section  1295 
election  applies,  must — 

(A)  Complete  Form  8621  in  the 
manner  required  by  that  form  and  this 
section; 

(B)  Attach  Form  8621  to  its  federal 
income  tax  return  filed  by  the  due  date 
of  the  return,  as  extended; 

(C)  Receive  and  reflect  in  Form  8621 
the  PFIC  Annual  Information  Statement 
described  in  paragraph  (g)(1)  of  this 


section,  the  Annual  Intermediary 
Statement  described  in  paragraph  (g)(3) 
of  this  section,  or  the  applicable 
combined  statement  described  in 
paragraph  (g)(4)  of  this  section,  for  the 
taxable  year  of  the  PFIC  ending  with  or 
within  the  taxable  year  for  which  Form 
8621  is  being  filed.  If  the  PFIC  Annual 
Information  Statement  contains  a 
statement  described  in  paragraph 
(g)(l)(ii)(C)  of  this  secUon.  the 
shareholder  must  attach  a  statement  to 
its  Form  8621  that  the  shareholder 
rather  than  the  PFIC  provided  the 
calculations  of  the  PFIC's  ordinary 
earnings  and  net  capital  gain;  and 

(D)  File  a  copy  of  Form  8621  with  the 
Philadelphia  Service  Center,  P.O.  Bpx 
21086,  Philadelphia,  PA  19114  by  the 
election  due  date. 

(ii)  Retention  of  documents.  For  all 
taxable  years  subject  to  the  section  1295 
election,  the  shareholder  must  retain    " 
copies  of  all  Forms  8621,  with  their 
attachments,  and  PFIC  Annual 
Information  Statements  or  Axmual 
Intermediary  Statements.  FailureHo 
produce  those  documents  at  the  request 
of  the  Commissioner  in  connection  with 
an  examination  may  result  in 
invalidation  or  termination  of  the 
shareholder's  section  1295  election. 

(g)  Annual  election  requirements  of 
the  PFIC  or  intermediary— (l)  PFIC 
Annual  Information  Statement.  For  each 
year  of  the  PFIC  ending  in  a  taxable  year 
of  a  shareholder  to  which  the 
shareholder's  section  1295  election 
applies,  the  PFIC  must  provide  the 
shareholder  with  a  PFIC  Annual 
Information  Statement.  The  PFIC 
Annual  Information  Statement  is  a 
statement  of  the  PFIC.  signed  by  the 
PFIC  or  an  authorized  representative  of 
the  PFIC,  that  contains  the  following 
information  and  representation — 

(i)  The  first  and  fast  days  of  the 
taxable  year  of  the  PFIC  to  which  the 
PFIC  Annual  Information  Statement 
applies; 

fii)  Either — 

(A)  The  shareholder's  pro  rata  shares 
of  the  ordineuy  earnings  and  net  capital 
gain  (as  defined  in  §  1.1295-lT(a)(2))  of 
the  PFIC  for  the  taxable  year  indicated 
in  paragraph  (g)(l){i)  of  this  section;  or 

(B)  Sufficient  information  to  enable 
the  shareholder  to  calculate  its  pro  rata 
shares  of  the  PFIC's  ordinary  earnings 
and  net  capital  gain,  for  that  taxable 
year;  or 

(C)  A  statement  that  the  foreign 
corporation  has  permitted  the 
shareholder  to  examine  the  books  of 
account,  records,  and  other  documents 
of  the  foreign  corporation  for  the 
shareholder  to  caiculate  the  amounts  of 
the  PFIC's  ordinary  earnings  and  the  net 
capital  gain  according  to  federal  income 
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tax  accounting  principles  and  to 
calculate  the  shareholder's  pro  rata 
shares  of  the  PFIC's  ordinary  earnings 
and  net  capital  gain; 

(iii)  The  amount  of  cash  and  the  fair 
market  value  of  other  property 
distributed  or  deemed  distributed  to  the 
shareholder  during  the  taxable  year  of 
the  PnC  to  which  the  PHC  Annual 
Information  Statement  pertains;  and 

(iv)  Either — 

(A)  A  statement  that  the  PFIC  will 
permit  the  shareholder  to  inspect  and 
copy  the  PFIC's  permanent  books  of 
accoimt,  records,  and  such  other 
documents  as  may  be  maintained  by  the 
PFIC  to  establish  "that  the  PFIC's 
ordiijary  earnings  and  net  capital  gain 
are  computed  in  accordance  with  U.S. 
income  tax  principles,  and  to  verify 
these  amounts  and  the  shareholder's  pro 
rata  shares  thereof;  or 

(B)  In  lieu  of  the  statement  required 
in  paragraph  (g)(l)(iv)(A)  of  this  section, 
a  description  of  the  alternative 
documentation  requirements  approved 
by  the  Commissioner,  with  a  copy  of  the 
private  letter  ruling  and  the  closing 
agreement  entered  into  by  the 
Commissioner  and  the  PFIC  pursuant  to 
paragraph  (g)(2)  of  this  section. 

(2)  Alternative  documentation.  In  tare 
and  unusual  circumstances,  the 
Commissioner  will  consider  alternative 
documentation  requirements  necessary 
to  verify  the  ordinary  earnings  and  net 
capital  gain  of  a  PFIC  other  than  the 
documentation  requirements  described 
in  paragraph  (g)(l){iv)(A)  of  this  section. 
Alternative  documentation 
requirements  will  be  allowed  only 
pursuant  taa  private  letter  ruling  and  a 
closing  agreement  entered  into  by  the 
Commissioner  and  the  PFIC  describing 
an  ahemative  method  of  verifying  the 
PFIC's  ordinary  earnings  and  net  capital 
gain.  If  the  PFIC  has  not  obtained  a 
private  letter  ruling  from  the 
Commissioner  approving  an  alternative 
method  of  verifying  the  PFIC's  ordinary 
earnings  and  net  capital  gain  by  the  time 
a  shareholder  is  required  to  make  a 
section  1295  election,  the  shareholder 
may  not  use  an  alternative  method  for 
that  taxable  year.        * 

(3)  Annual  Intermediary  Statement.  In 
the  case  of  a  U.S.  person  that  is  a 
shareholder  of  a  PFIC  through  an 
intermediary,  as  defmed  in  paragraph  (j) 
of  this  section,  an  Annual  Intermediary 
Statement  issued  by  an  intermediary 
containing  the  information  described  in 
paragraph  (g)(1)  of  this  seetirai  and 
reporting  the  indirect  owner's  pro  rata 
shares  of  the  ordinary  earnings  and  net 
capital  gain  of  the  QEF  as  described  in 
paragraph  (g)(l)(i)(A)  of  this  section, 
may  be  provided  to  the  indirect  owner 
in  lieu  of  the  PFIC  Annual  Information 


Statement  if  the  following  conditions 
are  satisfied — 

(i)  The  intermediary  receives  a  copy 
of  the  PFIC  Annual  Information 
Statement  or  the  intermediary  receives 
an  annual  intermediary  statement  from 
another  intermediary  which  contains  a 
statement  that  the  other  intermediary 
has  received  a  copy  of  the  PFIC  Annual 
Information  Statement  and  represents 
that  the  conditions  of  paragraphs 
(g)(3)(ii)  and  (g)(3){iii)  of  this  secUon  are 
met; 

(ii)  The  representations  and 
information  contained  in  the  Annual 
Intermediary  Statement  reflect  the 
representations  and  information 
contained  in  the  PFIC  Annual 
Information  Statement;  and 

(iii)  The  PFIC  Annual  Information 
Statement  issued  to  the  intermediary 
contains  either  the  representation  set 
forth  in  paragraph  (g)(l)(iv)(A)  of  this 
section,  or,  if  alternative  documentation 
requirements  were  approved  by  the 
Commissioner  pursuant  to  paragraph 
(g)(2)  of  this  section,  a  copy  of  the 
private  letter  ruling  and  closing 
agreement  between  the  Commissioner 
and  the  PFIC,  agreeing  to  an  alternative 
method  of  verifying  PFIC  ordinary 
earnings  and  net  capital  gain  as 
described  in  paragraph  (g)(2)  of  this 
section; 

(4)  Combined  statements— {i)  PFIC 
Annual  Information  Statement.  A  PFIC 
that  owns  directly  or  indirectly  any 
stock  of  one  or  more  PFICs  with  respect 
to  which  a  shareholder  may  make  the 
section  1295  election  may  prepare  a 
PFIC  Annual  Information  Statement  that 
combines  with  its  own  information  and 
representations  the  information  and 
representations  of  all  the  PFICs.  The 
PFIC  may  use  any  format  for  a  combined 
PFIC  Annual  Information  Statement 
provided  the  required  information  and 
representations  are  separately  stated  and 
identified  with  the  respective 
corporations. 

(ii)  Annual  Intermediary  Statement. 
An  intermediary  described  in  paragraph 
(g)(3)  of  this  section  that  owns  directly 
or  indirectly  stock  of  one  or  more  PFICs 
with  respect  to  which  an  indirect 
shareholder  may  make  the  section  1295 
election  may  prepare  an  Annual 
Intermediary  Statement  that  combines 
with  its  own  information  and 
representations  the  information  and 
representations  with  respect  to  all  the 
PFICs.  The  intermediary  may  use  any 
format  for  a  combined  Annual 
Intermediary  Statement  provided  the 
required  information  and 
representations  are  separately  stated  and 
identified  with  the  intermediary  and  the 
respective  corporations. 


(h)  Transition  rules.  The  rules  of 
Notice  88-125, 1988-2  C.B.  535  (see 
§6dl.60l(d)(2)(ii)(6)  of  this  chapter), 
apply  for  making  elections  and 
maintaining  elections  for  taxable  years 
beginning  after  December  31, 1986,  and 
before  January  1, 1998.  Elections  made 
under  Notice  88-125  must  be 
maintained  as  provided  in  §  1.1295-lT 
for  taxable  years  begiiming  after 
December  31, 1997.  A  section  1295 
election  made  prior  to  February  2, 1998 
that  was  intended  to  bo.  effective  for  the 
taxable  year  of  the  PFIC  that  began 
during  the  shareholder's  election  year 
will  be  effective  for  that  taxable  year  of 
the  foreign  corporation  provided  that  it 
is  clear  from  all  the  facts  and 
circumstances  that  the  shareholder 
intended  the  election  to  be  effective  for 
that  taxable  year  of  the  fcneign 
corporation. 

(i)  Invalidation,  termination,  or 
revocation  of  section  1295  election — (1) 
Invalidation  or  termination  of  election 
at  the  discretion  of  the  Commissioner— 
(i)  In  general.  The  Commissioner,  in  the 
Commissioner's  discretion,  may 
invalidate  or  terminate  a  section  1295 
election  applicable  to  a  shareholder  if 
the  shareholder,  the  PFIC,  or  any 
intermediary  fails  to  satisfy  the 
requirements  for  making  a  section  1295 
election  or  the  annual  election 
requirements  of  this  section  to  which 
the  shareholder,  PFIC,  or  intermediary 
is  subject,  including  the  requirement  to 
provide,  on  request,  copies  of  the  books 
and  records  of  the  PFIC  or  other 
documentation  substantiating  the 
ordinary  earnings  and  net  capital  gain  of 
the  PnC. 

(ii)  Deferral  of  section  1293  inclusion. 
The  Commissioner  may  invalidate  any 
pass  through  entity  section  1295 
election  with  respect  to  an  interest 
holder  or  beneficiary  if  the  section  1293 
inclusion  with  respect  to  that  interest 
holder  or  beneficiary  is  not  included  in 
the  gross  income  of  either  the  pass 
through  entity,  an  intermediate  pass 
through  entity,  or  the  interest  holder  or 
beneficiary  within  two  years  of  the  end 
of  the  PFIC's  taxable  year  due  to 
nonconforming  taxable  years  of  the 
interest  holder  and  the  pass  through 
entity  or  any  intermediate  pass  through 
entity. 

(iii)  When  effective.  Termination  of  a 
shareholder's  section  1295  election  will 
be  effective  for  the  taxable  year  of  the 
PFIC  determined  by  the  Commissioner 
in  the  Commissioner's  discretion.  An 
invalidation  of  a  shareholder's  section 
1295  election  will  be  effective  for  the 
first  taxable  year  to  which  the  section 
1295  election  applied,  and  the 
shareholder  whose  election  is 
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treated  as  if  the 


section  1295  elect  on  never  was  made. 

(2)  Shareholder  revocation — (i)  In 
general.  In  the  Commissioner's 
discretion,  upon  a{  finding  of  a 
substantial  change  In  circumstances,  the 
Commissioner  mayi  consent  to  a 
shareholder's  request  to  revoke  a  section 
1295  election.  Reciilest  for  revocation 
must  be  made  by  ^e  shareholder  that 
made  the  election  l^d  at  the  time  and 
in  the  manner  proylded  in  paragraph 
(i)(2){ii)  of  this  section. 

(ii)  Time  for  and  manner  of  requesting 
consent  to  revoJlce-U(A)  Time.  The 
shareholder  must  request  consent  to 
revoke  the  section  1295  election  no  later 
than  12  calendar  months  after  the 
discovery  of  the  substantial  change  of 
circumstances  thai  [forms  the  basis  for 
the  shareholder's  request  to  revoke  the 
section  1295  election. 

(B)  Manner  of  making  request.  A 
shareholder  requests  consent  to  revoke 
a  section  1295  ele<^on  by  filing  a  ruling 
request  with  the  Office  of  the  Associate 
Chief  Counsel  (International).  The 
ruling  request  must!  satisfy  the 
requirements,  inclining  payment  of  the 
user  fee,  for  filing  tilling  requests  with 
that  office.  i  j 

(iii)  When  effective.  Unless  otherwise 
determined  by  thelCommissioner, 
revocation  of  a  seckjon  1295  election 
will  be  effective  fori  the  first  taxable  year 
of  the  PFIC  beginning  after  the  date  the 


Commissioner  cor 
revocation. 

(3)  Effect  ofinva 
or  revocation.  An : 
termination,  or  rev 
1295  election— 

(i)  Terminates  al 


snts  to  the 

dation,  termination, 
validation, 
ition  of  a  section 

section  1294 


elections,  as  provid  id  in  §  1.1294-lT(e), 
and  the  undistribut  jd  PFIC  earnings  tax 
Uability  and  interest  thereon  are  due  by 
the  due  date,  withb^t  regard  to 
extensions,  for  thejijetum  for  the  last 
taxable  year  of  the  shareholder  to  which 
the  section  1295  election  applies; 

(ii)  In  the  Commissioner's  discretion, 
results  in  a  deemed  ;sale  of  the  QEF 
stock  on  the  last  d^of  the  PFIC's  last 
taxable  year  as  a  QRF,  in  which  gain, 
but  not  loss,  will  be;  recognized  and 
with  respect  to  whkh  appropriate  basis 
and  holding  perioa  adjustments  will  be 
made;  and  | 

(iii)  Subjects  the 'shareholder  to  any 
other  terms  and  coitions  that  the 
Commissioner  deteijmines  are  necessary 
to  ensure  the  shareholder's  compliemce 
with  sections  1291  through  1297  or  any 
other  provisions  of  the  Code. 

(4)  Election  after  invalidation, 
termination  or  rev^^ation.  Without  the 
Commissioner's  corisent  a  shareholder 
whose  section  1293  election  was 
invalidated,  terminiated,  or  revoked 


under  this  paragraph  (i)inay  not  make 
the  section  1295  election  with  respect  to 
the  PFIC  before  the  sixth  taxable  year 
ending  after  the  taxable  year  in  which 
the  invalidation,  termination  or 
revocation  became  effective. 

(j)  Definitions.  For  purposes  of  this 
section — 

Intermediary  is  a  nominee  or 
shareholder  of  record  that  holds  stock 
on  behalf  of  the  shareholder  or  on  behalf 
of  another  person  in  a  chain  of 
ownership  between  the  shareholder  and 
the  PFIC,  and  any  direct  or  indirect 
beneficial  owner  of  PFIC  stock 
(including  a  beneficial  owner  that  is  a 
pass  through  entity)  in  the  chain  of 
ownership  between  the  shareholder  and 
the  PnC. 

Pass  through  entity  is  a  partnership,  S 
corporation,  trust,  or  estate. 

Shareholder  has  the  same  meaning  as 
the  term  shareholder  in  §  1.1291-9(j)(3), 
except  that  for  purposes  of  this  section, 
a  partnership  and  an  S  corporation  also 
are  treated  as  shareholders. 
Furthermore,  unless  otherwise 
provided,  an  interest  holder  of  a  pass 
through  entity,  which  is  treated  as  a 
shareholder  of  a  PFIC,  also  will  be 
treated  as  a  shareholder  of  the.  PFIC. 

Shareholder's  election  year  is  the 
taxable  year  of  the  shareholder  for 
which  it  made  the  section  1295  election. 

(k)  Effective  date.  Section  1.1295- 
lT(b)(2)(iii),  (b)(3),  (b)(4).  and  (c) 
through  (j)  is  applicable  to  taxable  years 
of  shareholders  beginning  after 
December  31, 1997. 

Par.  12.  Section  1.1295-3T  is  added 
to  read  as  follows: 

§1.1 295-3T    Retroactive  elections 
(temporary). 

(a)  In  general.  This  section  prescribes 
the  exclusive  rules  under  which  a 
shareholder,  as  defined  in  §  1.1295- 
lT(j),  may  make  a  section  1295  election 
for  a  taxable  year  after  the  election  due 
date,  as  defined  in  §  1.1295-lT(e) 
(retroactive  election).  Therefore,  a 
shareholder  may  not  seek  such  relief 
under  any  other  provision  of  the  law, 
including  §301.9100  of  this  chapter. 
Paragraph  (b)  of  this  section  describes 
the  general  rules  for  a  shareholder  to 
preserve  the  ability  to  make  a  retroactive 
election.  These  rules  require  that  the 
shareholder  possess  reasonable  belief  as 
of  the  election  due  date  that  the  foreign 
corporation  was  not  a  PFIC  for  its 
taxable  year  that  ended  in  the 
shareholder's  taxable  year  to  which  the 
election  due  date  pertains,  and  that  the 
shareholder  file  a  Protective  Statement 
to  preserve  its  ability  to  make  a 
retroactive  election.  Paragraph  (c)  of  this 
section  establishes  the  terms,  conditions 
and  other  requirements  with  respect  to 


a  Protective  Statement  required  to  be 
filed  under  the  general  rules.  Paragraph 
(d)  of  this  section  sets  forth  factors  that 
establishes  a  shareholder's  reasonable 
belief  that  a  foreign  corporation  was  not 
a  PFIC.  Paragraph  (e)  of  this  section 
prescribes  special  rules  for  certain 
shareholders  that  are  deemed  to  satisfy 
the  reasonable  behef  requirement  and 
therefore  are  not  required  to  file  a 
Protective  Statement.  Paragraph  (f)  of 
this  section  describes  the  limited 
circumstances  under  which  the 
Commissioner  may  permit  a  shareholder 
that  lacked  the  requisite  reasonable 
belief  or  failed  to  satisfy  the 
requirements  of  paragraph  (b)  or  (e)  of 
this  section  to  make  a  retroactive 
election.  Paragraph  (g)  of  this  section 
provides  the  time  for  and  manner  of 
making  a  retroactive  election.  Paragraph 
(h)  of  this  section  provides  the  effective 
date  of  this  section. 

(b)  General  rule.  Except  as  provided 
in  paragraphs  (e)  and  (f)  of  this  section, 
a  shareholder  may  make  a  retroactive 
election  for  a  taxable  year  of  the 
shareholder  (retroactive  election  year) 
only  if  the  shareholder — 

(1)  Reasonably  believed,  within  the 
meaning  of  paragraph  (d)  of  this  section, 
as  of  the  election  due  date  that  the 
foreign  corporation  was  not  a  PFIC  for 
its  taxable  year  that  ended  during  the 
retroactive  election  year; 

(2)  Filed  a  Protective  Statement  with 
respect  to  the  foreign  corporation, 
applicable  to  the  retroactive  election 
year,  in  which  the  shareholder 
described  the  basis  for  its  reasonable 
belief  and  extended,  in  the  manner 
provided  in  paragraph  (c)(4)  of  this 
section,  the  periods  of  limitations  on  the 
assessment  of  taxes  determined  under 
sections  1291  and  1297  with  respect  to 
the  foreign  corporation  (PFIC  related 
taxes)  for  all  taxable  years  of  the 
shareholder  to  which  the  Protective 
Statement  applies;  and 

(3)  Complied  with  the  other  terms  and 
conditions  of  the  Protective  Statement. 

(c)  Protective  Statement — (1)  In 
general.  A  Protective  Statement  is  a 
statement  executed  under  penalties  of 
perjury  by  the  shareholder,  or  a  person 
authorized  to  sign  a  federal  income  tax 
return  on  behalf  of  the  shareholder,  that 
preserves  the  shareholder's  ability  to 
make  a  retroactive  election.  To  file  a 
Protective  Statement  that  applies  to  a 
taxable  year  of  the  shareholder,  the 
shareholder  must  reasonably  believe  as 
of  the  election  due  date  that  the  foreign 
corporation  was  not  a  PFIC  for  the 
foreign  corporation's  taxable  year  that 
ended  during  the  retroactive  election 
year.  The  Protective  Statement  must 
contain — 
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(i)  The  shareholder's  reasonable  belief 
statement,  as  described  in  paragraph 
(c)(2)  of  this  section; 

(ii)  The  shareholder's  agreement 
extending  the  periods  of  limitations  on 
the  assessment  of  PFIC  related  taxes  for 
all  taxable  years  to  which  the  Protective 
Statement  applies,  as  provided  in 
paragraph  (c)(4)  of  this  section;  and 

(iii)  The  following  information  and 
representations — 

(A)  The  shareholder's  name,  address, 
taxpayer  identiHcation  number,  and  the 
shareholder's  first  taxable  year  to  which 
the  Protective  Statement  applies; 

(B)  The  foreign  corporation's  name, 
address,  and  taxpayer  identification 
number,  if  any;  and 

(C)  The  highest  percentage  of  shares 
of  each  class  o£  stock  of  the  foreign 
corporation  held  directly  or  indirectly 
by  the  shareholder  during  the 
shareholder's  first  taxable  year  to  which 
the  Protective  Statement  applies. 

(2)  Reasonable  belief  statement.  The 
Protective  Statement  must  contain  a 
reasonable  belief  statement,  as  described 
in  paragraph  (c)(1)  of  this  section.  The 
reasonable  belief  statement  is  a 
description  of  the  shareholder's  basis  for 
its  reasonable  belief  that  the  foreign 
corporation  was  not  a  PFIC  for  its 
taxable  year  that  ended  with  or  within 
the  shareholder's  first  taxable  year  to 
which  the  Protective  Statement  applies. 
If  the  Protective  Statement  applies  to  a 
taxable  year  or  years  described  in 
paragraph  (c)(5)(ii)  of  this  section,  the 
reasonable  belief  statement  must 
describe  the  shareholder's  basis  for  its 
reasonable  belief  that  the  foreign 
corporation  was  not  a  PFIC  for  the 
foreign  corporation's  taxable  year  or 
years  that  ended  in  such  taxable  year  or 
years  of  the  shareholder.  The  reasonable 
belief  statement  must  discuss  the 
application  of  the  income  and  asset  tests 
to  the  foreign  corporation  and  the 
factors,  including  those  stated  in 
paragraph  (d)  of  this  section,  that  affect 
the  results  of  those  tests. 

(3)  Who  executes  and  files  the 
Protective  Statement.  The  person  that 
executes  and  files  and  Protective 
Statement  is  the  person  that  makes  the 
section  1295  election,  as  provided  in 
§1.1295-lT(d). 

(4)  Waiver  of  the  periods  of 
limitations — [i)  Time  for  and  manner  of 
extending  periods  of  limitations.  (A)  In 
general.  A  shareholder  that  files  the 
Protective  Statement  with  the 
Commissioner  must  extend  the  periods 
of  limitations  on  the  assessment  of  all 
PFIC  related  taxes  for  all  of  the 
shareholder's  taxable  years  to  which  the 
Protective  Statement  applies,  as 
provided  in  this  paragraph  (c)(4).  The 
shareholder  is  required  to  execute  the 


waiver  on  such  ferm  as  the  Commission 
may  prescribe  for  purposes  of  this 
paragraph  (c)(4).  Until  that  form  is 
published,  the  shareholder  must  execute 
a  statement  in  which  the  shareholder 
agrees  to  extend  the  periods  of 
limitations  on  the  assessment  of  taxes 
for  all  the  shareholder's  taxable  years  to 
which  the  Protective  Statement  applies, 
as  provided  in  this  paragraph  (c)(4),  and 
agrees  to  the  restrictions  in  paragraph 
(c)(4)(ii)(A)  of  this  section.  The 
shareholder  or  a  person  authorized  to 
sign  the  shareholder's  federal  income 
tax  return  must  sign  the  form  or 
statement.  A  properly  executed  form  or 
statement  authorized  by  this  paragraph 
(c)(4)  will  be  deemed  consented  to  and 
signed  by  a  Service  Center  Director  or 
the  Assistant  Commissioner 
(International)  for  piuposes  of 
§  301.6501(c)-l(d)  of  this  chapter. 

(B)  Application  of  general  rule  to 
domestic  partnerships —  [1]  In  general. 
A  domestic  partnership  that  holds  an 
interest  in  stock  of  a  PFIC  satisfies  the 
waiver  requirement  of  paragraph  (c)(4) 
of  this  section  pursuant  to  Uie  rules  of 
this  paragraph  (c)(4){i){B)(I).  The 
partnership  must  file  one  or  more 
waivers  obtained  or  arranged  under  this 
paragraph  (c)(4)(i)(B)  as  part  of  the 
Protective  Statement,  as  provided  in 
paragraph  (c)(1)  of  this  section.  The 
partnership  must  either — 

(i)  Obtain  from  each  partner  the 
partner's  waiver  of  the  periods  of 
limitations; 

(ii)  Obtain  from  each  partner  a  duly 
executed  power  of  attorney  under 
§  601.501  of  this  chapter  authorizing  the 
partnership  to  extend  that  partner's 
periods  of  limitations,  and  execute  a 
waiver  on  behalf  of  the  partners;  or 

(Hi)  In  the  case  of  a  domestic 
partnership  governed  by  the  unified 
audit  and  litigation  procedures  of 
sections  6221  through  6233  (TEFRA 
partnership),  arrange  for  the  tax  matters 
partner  (or  any  other  person  authorized 
to  enter  into  an  agreement  to  extend  the 
periods  of  limitations),  as  provided  in 
section  6229(b),  to  execute  a  waiver  on 
behalf  of  all  the  partners. 

(2)  Special  rules— (i)  Addition  of 
partner  to  non-TEFRA  partnership.  In 
the  case  of  any  individual  who  becomes 
a  partner  in  a  domestic  partnership 
otner  than  a  TEFRA  partnership  (non- 
TEFRA  partnership)  in  a  taxable  year 
subsequent  to  the  year  in  which  the 
partnership  filed  a  Protective  Statement, 
the  partner  and  the  partnership  must 
comply  with  the  rules  applicable  to 
non-TEFB«A  partnerships,  as  provided  in 
paragraph  (c)(4)(i)(B)(3)  of  this  section, 
by  the  due  date,  as  extended,  for  the 
federal  income  tax  return  of  the 
partnership  for  the  taxable  year  during 


which  the  individual  became  a  partner. 
Failure  to  so  comply  will  render  the 
Protective  Statement  invalid  with 
respect  to  the  partnership  and  partners. 
(ii)  Change  in  status  from  non-TEFRA 
partnership  to  TEFRA  partnership.  If  a 
partnership  is  a  non-TEFRA  partnership 
in  one  taxable  year  but  becomes  a 
TEFRA  partnership  in  a  subsequent 
taxable  year,  the  partnership  must  file 
one  or  more  waivers  obtained  or 
arranged  under  this  paragraph 
(c)(4)(i)(B)(2)(ii),  as  part  of  the  Protective 
Statement,  as  provided  in  paragraph 
(c)(1)  of  this  section.  The  partnership 
must  either — obtain  from  any  new 
partner  the  partner's  waiver  described 
in  this  paragraph  (c)(4);  obtain  from  the 
new  partner  a  duly  executed  power  of 
attorney  under  §  601.501  of  this  chapter 
authorizing  the  partnership  to  extend 
the  partner's  periods  of  limitations,  and 
execute  a  waiver  on  behalf  of  the  new 
partner:  or  arrange  for  the  tax  matters 
partner  (or  any  other  person  authorized 
to  enter  into  an  agreement  to  extend  the 
periods  of  limitations)  to  execute  a 
waiver  on  behalf  of  all  the  partners.  In 
each  case,  the  partnership  must  attach 
any  new  waiver  of  a  partner's  periods  of 
limitations,  and  a  copy  of  the  Protective 
Statement  to  its  federal  income  tax 
return  for  that  taxable  year. 

(C)  Application  of  general  rule  to 
domestic  nongrantor  trusts  and 
domestic  estates.  A  domestic  nongrantor 
trust  or  a  domestic  estate  that  holds  an 
interest  in  stock  of  a  PFIC  satisfies  the 
waiver  requirement  of  this  paragraph 
(c)(4)  at  the  entity  level.  For  this 
purpose,  such  entity  must  comply  with 
rules  similar  to  those  applicable  to  non- 
TEFRA  partnerships,  as  provided  in 
paragraph  (c)(4)(i)(B)(l)  of  this  section. 

(D)  Application  of  general  rule  to  S  - 
corporations.  An  S  corporation  that 
holds  an  interest  in  stock  of  a  PFIC 
satisfies  the  waiver  requirement  of  this 
paragraph  (c)(4)  at  the  S  corporation 
level.  For  this  pvu-pose,  the  S 
corporation  must  comply  with  rules 
similar  to  those  applicable  to  non- 
TEFRA  partnerships,  as  provided  in 
paragraph  (c)(4)(i)(B)(l)  of  this  section. 
However,  in  the  case  of  an  S  corporation 
that  was  governed  by  the  unified  audit 
corporate  proceedings  of  sections  6241 
through  6245  for  any  taxable  year  to 
which  a  Protective  Statement  applies 
(former  TEFRA  S  corporation),  the  tax 
matters  person  (or  any  other  person 
authorized  to  enter  into  such  an 
agreement),  as  was  provided  in  sections 
6241  through  6245,  may  execute  a 
waiver  described  in  this  paragraph  (c)(4) 
that  applies  to  such  taxable  year;  for  any 
other  taxable  year,  the  former  TBFRA  S 
corporation  must  comply  with  rules 
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similar  to  those  apbUcable  to  non- 
TEFRA  partnership 

(E)  Effect  on  waiy^r  of  complete 
termination  of  a  pqis  through  entity  or 
pass  through  e/itityjs  business.  The 
complete  terminatij0n  of  a  pass  through 
entity  described  in  paragraphs 
(c)(4)(i)(B)  through  JD)  of  this  section,  or 
a  pass  through  entijty's  trade  or  business, 
will  not  terminate  ^[waiver  th^J;  applies 
to  a  partner,  shareholder,  or  beneficiary. 

(Fj  Application  of  general  rule  to 
foreign  partnerships,  foreign  trusts, 
domestic  orforeigr\  grantor  trusts,  and 
foreign  estates.  A  llIs.  person  that  is  a 
partner  or  beneficiiry  of  a  foreign 
partnership,  foreig(i| trust,  or  foreign 
estate  that  holds  an  interest  in  stock  of 
a  PFIC  satisfies  the  |vaiver  requirement 
of  this  paragraph  ((^]|(4]  at  the  partner  or 
beneficiary  level.  A  tJ.S.  person  that  is 
treated  under  sections  671  through  679 
as  the  owner  of  the^  portion  of  a 
domestic  or  foreign  Itnist  that  owns  an 
interest  in  PFIC  stoiqk  also  satisfies  the 
waiver  requirement  at  the  owner  level. 
A  waiver  by  a  partner  or  beneficiary 
applies  only  to  that  partner  or 
beneficiary,  and  is  i:^ot  affected  by  a 
complete  termination  of  the  entity  or  the 
entity's  trade  or  business. 

(iij  Terms  of  waiver— (A)  Scope  of 
waiver.  The  waiverl  of  the  periods  of 
limitations  is  limitra  to  the  assessment 
of  PFIC  related  tax^i  If  the  period  of 
limitations  for  a  taxable  year  affected  by 
a  retroactive  electioQ  has  expired  with 
respect  to  the  assessment  of  other  non- 
PFIC  related  taxes,  no  adjustments, 
other  than  consequential  changes,  may 
be  made  by  the  Internal  Revenue 
Service  or  by  the  shareholder  to  any 
other  item  of  inconii,  deduction,  or 
credit  for  that  year.  ||f  the  fteriod  of 
limitations  for  refuhlds  or  credits  for  a 
taxable  year  affected  by  a  retroactive 
election  is  open  only  by  virtue  of  the 
assessment  period  ^^ctension  and  section 
6511(c),  no  refund  Of  credit  is  allowable 
on  grounds  other  than  adjustments  to 
PFIC  related  taxes  akd  consequential 
changes.  !  [ 

(B)  Period  of  WaMsr.  The  extension  of 
the  periods  of  limitations  on  the 
assessment  of  PFIC  iielated  taxes  will  be 
effective  for  all  of  t^ie  shareholder's 
taxable  years  to  which  the  Protective 
Statement  applies,  l^  addition,  the 
waiver,  to  the  extent  it  applies  to  the 
period  of  limitatioi^  for  a  particular 
year,  will  terminatej  With  respect  to  that 
year  no  sooner  than  ihree  years  fi-om  the 
date  on  which  the  shareholder  files  an 
amended  return,  as  provided  in 
paragraph  (g)  of  this  section,  for  that 
year.  For  the  suspei|i^ion  of  the  running 
of  the  period  of  limitations  for  the 
collection  of  taxes  far  which  a 
shareholder  has  elected  under  section 


1294  to  extend  the  time  for  payment,  as 
provided  in  paragraph  (g)(3)(ii]  of  this 
section,  see  sections  6503(i)  and 
6229(h). 

(5)  Time  for  and  manner  of  filing  a 
Protective  Statement — (i)  In  general. 
Except  as  provided  in  paragraph 
(c)(5)(ii)  of  this  section,  a  Protective 
Statement  must  be  attached  to  the 
shareholder's  federal  income  tax  return 
for  the  shareholder's  first  taxable  year  to 
which  the  Protective  Statement  will 
apply.  The  shareholder  also  must  file  a 
copy  of  the  Protective  Statement  with 
the  Philadelphia  Service  Center,  P.O. 
21086,  Philadelphia,  PA  19114.  The 
shareholder  must  file  its  return  and  the 
copy  of  the  Protective  Statement  by  the 
due  date,  as  extended,  for  the  return. 

(ii)  Special  rule  for  taxable  years 
ended  before  January  2.  1998.  A 
shareholder  may  file  a  Protective 
Statement  that  applies  to  the 
shareholder's  taxable  year  or  years  that 
ended  before  January  2, 1998,  provided 
the  period  of  limitations  on  the 
assessment  of  taxes  for  any  such  year 
has  not  expired  (open  year).  The 
shareholder  must  file  the  Protective 
Statement  applicable  to  such  open  year 
or  years,  as  provided  in  paragraph 
(c)(5)(i)  of  this  section,  by  the  due  date, 
as  extended,  for  the  shareholder's  return 
for  the  first  taxable  year  ending  after 
January  2, 1998. 

(6)  Applicability  of  the  Protective 
Statement — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(c)(6),  a  Protective  Statement  applies  to 
the  shareholder's  first  taxable  year  for 
which  the  Protective  Statement  was 
filed  and  to  each  subsequent  taxable 
year.  The  Protective  Statement  will  not 
apply  to  any  taxable  year  of  the 
shareholder  diuing  which  the 
shareholder  does  not  own  any  stock  of 
the  foreign  corporation  or  to  any  taxable 
year  thereafter.  Accordingly,  if  the 
shareholder  has  not  made  a  retroactive 
election  with  respect  to  the  previously 
owned  stock  by  the  .time  the  shareholder 
reacquires  stodc  of  the  foreign 
corporation,  the  shareholder  must  file 
another  Protective  Statement  to  preserve 
its  right  to  make  a  retroactive  election 
with  respect  to  the  later  acquired  stock. 
For  the  rule  that  provides  that  a  section 

1295  election  made  with  respect  to  a 
foreign  corporation  applies  to  stock  of 
that  corporation  acquired  after  a  lapse  in 
ownership,  see  §  1.1295-lT(c)(2)(iii). 

(ii)  InvaUdity  of  the  Protective 
Statement.  A  shareholder  will  be  treated 
as  if  it  never  filed  a  Protective  Statement 

if— 

(A)  The  shareholder  failed  to  make  a 
retroactive  election  by  the  date 
prescribed  for  making  the  retroactive 


election  in  paragraph  (g)(1)  of  this 
section;  or 

(B)  The  waiver  of  the  periods  of 
limitations  terminates  (by  reason  of  a 
court  decision  or  other  determination) 
with  respect  to  any  taxable  year  before 
the  expiration  of  three  years  from  the 
date  of  filing  of  an  amended  return  for 
that  year  pursuant  to  paragraph  (g)  of 
this  section. 

(7)  Retention  of  Protective  Statement 
and  information  demonstrating 
reasonable  belief  A  shareholder  that 
files  a  Protective  Statement  must  retain 
a  copy  of  the  Protective  Statement  and 
its  attachments  and  must,  for  each 
taxable  year  of  the  shareholder  to  which 
the  Protective  Statement  applies,  retain 
information  sufficient  to  demonstrate 
the  shareholder's  reasonable  belief  that 
the  foreign  corporation  was  not  a  PFIC 
for  the  taxable  year  of  the  foreign 
corporation  ending  during  each  such 
taxable  year  of  the  shareholder. 

(d)  Reasonable  belief— (I)  In  general. 
A  foreign  corporation  is  a  PFIC  for  a 
taxable  year  if  the  foreign  corporation 
satisfies  either  the  income  or  asset  test 
of  section  1296(a).  To  determine 
whether  a  shareholder  had  reasonable 
belief  that  the  foreign  corporation  is  not 
a  PFIC  under  section  1296(a).  the 
shareholder  must  consider  ail  relevant 
facts  and  circumstances.  Reasonable 
belief  may  be  based  on  a  variety  of 
factors,  including  reasonable  asset 
valuations  as  well  as  reasonable 
interpretations  of  the  applicable 
provisions  of  the  Code,  regulations,  and 
administrative  guidance  regarding  the 
direct  and  indirect  ownership  of  the 
income  or  assets  of  the  foreign 
corporation,  the  proper  character  of  that 
income  or  those  assets,  and  similar 
issues.  Reasonable  belief  may  be  based 
on  reasonable  predictions  regarding 
income  to  be  earned  and  assets  to  be 
owned  in  subsequent  years  where 
qualifications  of  the  foreign  corporation 
as  a  PFIC  for  the  ciurent  taxable  year 
will  depend  on  the  qualificadon  of  the 
corporation  as  a  PFIC  in  a  subsequent 
year.  Reasonable  belief  may  be  based  on 
an  analysis  of  generally  available 
financial  information  of  the  foreign 
corporation.  To  determine  whether  a 
shareholder  had  reasonable  belief  that 
the  foreign  corporation  was  not  a  PFIC, 
the  Commissioner  may  consider  the  size 
of  the  shareholder's  interest  in  the 
foreign  corporation. 

(2)  Knowledge  of  law  required. 
Reasonable  belief  must  be  based  on  a 
good  faith  effort  to  apply  the  Code, 
regulations,  and  related  administrative 
guidance.  Any  person's  failure  to  know 
or  apply  these  provisions  will  not  form 
the  basis  of  reasonable  belief. 
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(e)  Special  rules  for  qualified 
shareholders — (1)  In  general.  A 
shareholder  that  is  a  qualified 
shareholder,  as  defined  in  paragraph 
(e)(2)  of  this  section,  for  a  taxable  year 
of  the  shareholder  is  not  required  to 
satisfy  the  reasonable  belief  requirement 
of  paragraph  (b)(1)  of  this  section  or  file 
a  Protective  Statement  to  preserve  its 
ability  to  make  a  retroactive  election 
with  respect  to  such  taxable  year.> 
Accordingly,  a  qualified  shareholder 
jnay  make  a  retroactive  election  for  any 
open  taxable  year  in  the  shareholder's 
holding  period.  The  retroactive  election 
will  be  treated  as  made  in  the  earliest 
taxable  year  of  the  shareholder  diuing 
which  the  foreign  corporation  qualified 
as  a  PFIC  (including  a  taxable  year 
ending  prior  to  January  2,  1998)  and  the 
°  shareholder  will  be  treated  as  a 
shareholder  of  a  pedigreed  QEF.  as 
defined  in  §  1.1291-9(j)(2)(ii),  provided 
the  shareholder — 

(i)  Has  been  a  qualified  shareholder 
with  respect  to  the  foreign  corporation 
for  all  taxable  years  of  the  shareholder 
included  in  the  shareholder's  holding 
period  during  which  the  foreign 
corporation  was  a  PFIC,  or  in  the  case 
~  of  taxable  years  ending  before  January  2, 
1998,  the  shareholder  satisfies  the 
criteria  of  a  quahfied  shareholder,  for  all 
•  such  years;  or 

(ii)  Has  been  a  qualified  shareholder, 
or  in  the  case  of  taxable  years  ending 
before  January  2, 1998  satisfies  the 
criteria  of  a  qualified  shareholder,  for  all 
taxable  years  in  its  holding  period 
before  it  filed  a  Protective  Statement, 
which  Protective  Statement  is 
applicable  to  all  subsequent  years, 
beginning  with  the  first  taxable  year  in 
which  the  shareholder  is  not  a  qualified 
shareholder. 

(2)  Qualified  shareholder.  A 
shareholder  will  be  treated  as  a 
qualified  shareholder  for  a  taxable  year 
if  the  shareholder  did  not  file  a 
Protective  Statement  applicable  to  an 
earlier  taxable  year  included  in  the 
shareholder's  holding  period  of  the 
stock  of  the  foreign  corporation 
currently  held  and — 

(i)  At  all  times  during  the  taxable  year 
the  shareholder  owned,  writhin  the 
meaning  of  section  958.  directly, 
indirectly,  or  constructively,  less  than 
two  percent  of  the  vote  and  value  of 
each  class  of  stock  of  the  foreign 
corporation;  and 

(li)  With  respect  to  the  taxable  year  of 
the  foreign  corporation  ending  within 
the  shareholder's  taxable  year,  the 
foreign  corporation  or  U.S.  counsel  for 
the  foreign  corporation  indicated  in  a 
public  filing,  disclosure  statement  or 
other  notice  provided  to  U.S.  persons 
that  are  shareholders  of  the  foreign 


corporation  (corporate  filing)  that  the 
foreign  corporation — 

(A)  Reasonably  believes  that  it  is  not 
or  should  not  constitute  a  PFIC  for  the 
corporation's  taxable  year;  or 

(B)  Is  unable  to  conclude  that  it  is  not 
or  should  not  be  a  PFIC  (due  to  certain 
asset  valuation  or  interpretation  issues, 
or  because  PFIC  status  will  depend  on 
the  income  or  assets  of  the  foreign 
corporation  in  the  corporation's 
subsequent  taxable  years)  but 
reasonably  believes  that,  more  likely 
than  not,  it  ultimately  will  not  be  a 

pnc. 

(3)  Exceptions.  Notwithstanding 
paragraph  (e)(2)(ii)  of  this  section,  a 
shareholder  wiU  not  be  treated  as  a 
qualified  shareholder  for  a  taxable  year 
of  the  shareholder  if  the  shareholder 
knew  or  had  reason  to  know  that  a 
corporate  filing  regarding  the  foreign 
corporation's  PFIC  status  was 
inaccurate,  or  knew  that  the  foreign 
corporation  was  a  PFIC  for  the  taxable 
year  of  the  foreign  corporation  ending 
with  or  within  such  taxable  year  of  the 
shareholder.  For  piuposes  of  this 
paragraph,  a  shareholder  will  be  treated 
as  knowing  that  a  foreign  corporation 
was  a  PFIC  if  the  principal  activity  of 
the  foreign  corporation,  directly  or 
indirectly,  is  owning  or  trading  a 
diversified  portfolio  of  stock,  securities, 
or  other  financial  contracts. 

(f)  Special  consent — (1)  In  general.  A 
shareholder  that  has  not  satisfied  the 
requirements  of  paragraph  (b)  or  (e)  of 
this  section  may  request  the  consent  of 
the  Commissioner  to  make  a  retroactive 
election  for  a  taxabip  year  of  the 
shareholder  provided  the  shareholder 
satisfies  the  requirements  set  forth  in 
this  paragraph  (f).  The  Conunissioner 
will  grant  relief  under  this  paragraph  (f) 
only  if — 

(i)  TJje  shareholder  reasonably  relied 
on  a  qualified  tax  professional,  within 
the  meaning  of  paragraph  (f)(2)  of  this 
section; 

(ii)  Granting  consent  will  not 
prejudice  the  interests  of  the  United 
States  government,  as  provided  in 
paragraph  (f)(3)  of  this  section; 

(iii)  Tne  shareholder  requests  consent 
under  paragraph  (f)  of  this  section 
before  a  representative  of  the  Internal 
Revenue  Service  raises  upon  audit  the 
PFIC  status  of  the  corporation  for  any 
taxable  year  of  the  shareholder;  and 

(iv)  The  shareholder  satisfies  the 
procedural  requirements  set  forth  in 
paragraph  (f)(4)  of  this  section. 

(2)  Reasonable  reliance  on  a  qualified 
tax  professional — (i)  In  general.  Except 
as  provided  in  paragraph  (f)(2)(ii)  of  this 
section,  a  shareholder  is  deemed  to  have 
reasonably  relied  on  a  qualified  tax 
professional  only  if  the  shareholder 


reasonably  relied  on  a  qualified  tax 
professional  (including  b  tax 
professional  employed  by  the 
shareholder)  who  failed  to  identify  the 
foreign  corporation  as  a  PFIC  or  failed 
to  advise  the  shareholder  of  the 
consequences  of  making,  or  failing  to 
make,  the  section  1295  election.  A 
shareholder  will  not  be  considered  to 
have  reasonably  relied  on  a  qualified  tax 
professional  if  the  shareholder  knew,  or 
reasonably  should  have  known,  that  the 
foreign  corporation  was  a  PFIC  and  the 
availability  of  a  section  1295  election,  or 
knew  or  reasonably  should  have  known 
that  the  qualified  tax  professional — 

(A)  Was  not  competent  to  render  tax 
advice  with  respect  to  the  ownership  of 
shares  of  a  foreign  corporation;  or 

(B)  Did  not  have  access  to  all  relevant 
facts  and  circiunstances. 

(ii)  Shareholder  deemed  to  have  not 
reasonably  relied  on  a  qualified  tax 
professional.  For  purposes  of  this 
paragraph  (f)(2).  a  shareholder  is 
deemed  to  have  not  reasonably  relied  on 
a  qualified  tax  professional  if  the 
shareholder  was  informed  by  the 
qualified  tax  professional  that  the      ^ 
foreign  corporation  was  a  PFIC  and  of 
the  availability  of  the  section  1295 
election  and  related  tax  consequences, 
but  either  chose  not  to  make  the  section 
1295  election  or  was  unable  to  make  a 
valid  section  1295  election. 

(3)  Prejudice  to  the  interests  of  the 
United  States  government— (l)  General 
rule.  Except  as  otherwise  provided  in 
paragraph  (f)(3)(ii)  of  this  section,  the 
Commissioner  will  not  grant  consent 
under  paragraph  (f)  of  this  section  if 
doing  so  would  prejudice  the  interests 
of  the  United  States  government.  The 
interests  of  the  United  States 
government  are  prejudiced  if  granting 
relief  would  result  in  the  shareholder 
having  a  lower  tax  liability,  taking  into 
account  applicable  interest  charges,  in 
the  aggregate  for  all  years  affected  by  the 
retroactive  election  (other  than  by  a  de 
minimis  amount)  than  the  shareholder 
would  have  had  if  the  shareholder  had 
made  the  section  1295  election  by  the 
election  due  date.  The  time  value  of 
money  is  taken  into  account  for 
purposes  of  this  computation. 

(ii)  Elimination  of  prejudice  to  the 
interests  of  the  United  States 
government.  Notwithstanding  the 
general  rule  of  paragraph  (f)(3)(i)  of  this 
section,  if  granting  relief  would 
prejudice  the  interests  of  the  United 
States  government,  the  Commissioner 
may,  in  the  Commissioner's  sole 
discretion,  grant  consent  to  make  the 
election  provided  the  shareholder  enters 
into  a  closing  agreement  with  the 
Commissioner  that  requires  the 
shareholder  to  pay  an  amount  sufficient 
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isequences, 
e  the  section 
3  to  make  a 


to  eliminate  any  brejudice  to  the  United 
States  government  as  a  consequence  of 
the  shareholder's!  inability  to  file 
amended  returns  for  closed  taxable 
■  years.  j 

(4)  Procedural  vquirements — (i) 
Filing  instructiofip.  A  shareholder 
requests  consent  under  paragraph  (f)  of 
this  section  to  make  a  retroactive 
election  by  filingjwith  the  Office  of  the 
Associate  Chief  uounsel  (International) 
a  ruling  request  that  includes  the 
affidavits  required  by  this  paragraph 
(0(4).  The  ruling  request  must  satisfy 
the  requirement^]  including  payment  of 
the  user  fee,  for  titling  requests  filed 
with  that  office.  1 1 

(ii)  Affidavit  ftdm  shareholder.  The 
shareholder,  or  a  person  authorized  to 
sign  a  federal  income  tax  return  on 
behalf  of  the  shai^holder,  must-submit 
a  detailed  affidavit  describing  the  events 
that  led  to  the  failure  to  make  a  section 
1295  election  by  the  election  due  date, 
and  to  the  discotfery  thereof.  The 
shareholder's  afliqavit  must  describe  the 
engagement  and  liesponsibilities  of  the 
qualified  tax  professional  as  well  as  the 
extent  to  which  the  shareholder  relied 
on  the  tax  profe^onal.  The  shareholder 
must  sign  die    mdavit  under  penalties 
of  perjury.  An  individual  who  signs  for 
an  entity  must  have  personal  knowledge 
of  the  facts  and  qircumstances  at  issue. 

(iii)  Affidavitsijrom  other  persons. 
The  shareholder  i^ust  submit  detailed 
affidavits  from  iiiaividuals  having 
knowledge  or  information  about  the 
events  that  led  to  the  failure  to  make  a 
section  1295  elecnion  by  the  election 
due  date,  and  to  the  discovery  thereof. 
These  individuals  must  include  the 
qualified  tax  professional  upon  whose 
advice  the  share^plder  relied,  as  well  as 
any  individual  (including  an  employee 
of  the  shareholder)  who  made  a 
substantial  contrf|)ution  to  the  return's 
preparation,  andjiny  accountant  or 
attorney,  knowledgeable  in  tax  matters, 
who  advised  the  l^areholder  with 
regard  to  its  ownlBtrship  of  the  stock  of 
the  foreign  corpanation.  Each  affidavit 
must  describe  th^l  individual's 
engagement  and  psponsibilities  as  well 
as  the  advice  coqceming  the  tax 
treatment  of  the  foreign  corporation  that 
that  individual  provided  to  the 
shareholder.  Eaqij  affidavit  also  must 
include  the  individual's  name,  address, 
and  taxpayer  identification  number,  and 
must  be  signed  by  the  individual  under 
penalties  of  perjury. 

(iv)  Other  infot  ifiation.  In  connection 
with  a  request  for  consent  under  this 
paragraph  (f),  a  shareholder  must 
provide  any  addit  onal  information 
requested  by  the  C  Commissioner. 

(v)  Notificatioi  of  Internal  Revenue 
Service.  The  shaiE  holder  must  notify  the 


branch  of  the  Associate  Chief  Counsel 
(International)  considering  the  request 
for  relief  under  this  paragraph  (f)  if, 
while  the  shareholder's  request  for 
consent  is  pending,  the  Internal 
Revenue  Service  begins  an  examination 
of  the  shareholder's  return  for  the 
retroactive  election  year  or  for  any 
subsequent  taxable  year  during  which 
the  shareholder  holds  stock  of  the 
foreign  corporation. 

(vij  Who  requests  special  consent 
under  this  paragraph  (f)  and  who  enters 
into  a  closing  agreement.  The  person 
that  requests  consent  under  this 
paragraph  (f)  is  the  person  that  makes 
the  section  1295  election,  as  provided  in 
§  1.1295-lT(d).  If  a  shareholder  is 
required  to  enter  into  a  closing 
agreement  with  the  Commissioner,  as 
described  in  paragraph  (f)(3)(ii)  of  this 
section,  rules  similar  to  those  under 
paragraphs  (c)(4){i)  (B)  through  (E)  of 
this  section  apply  for  purposes  of 
determining  the  person  that  enters  into 
the  closing  agreement. 

(g)  Time  for  and  manner  of  making  a 
retroactive  election — (1)  Time  for 
making  a  retroactive  election— (i)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (g)(l){ii)  of  this  section,  a 
shareholder  must  make  a  retroactive 
election,  in  the  manner  provided  in 
paragraph  (g)(2)  of  this  section,  on  or 
before  the  due  date,  as  extended,  for  the 
shareholder's  return — 

(A)  In  the  case  of  a  shareholder  that 
makes  a  retroactive  election  pursuant  to 
paragraph  (b)  or  (e)  of  this  section,  for 
the  taxable  year  in  which  the 
shareholder  determines  or  reasonably 
should  have  determined  that  the  foreign 
corporation  was  a  PFIC;  or 

(B)  In  the  case  of  a  shareholder  that 
obtains  the  consent  of  the  Commissioner 
pursuant  to  paragraph  (f)  of  this  section 
for  the  taxable  year  in  which  such 
consent  is  granted. 

(ii)  Transition  rule.  A  shareholder  that 
files  a  Protective  Statement  for  a  taxable 
year  described  in  paragraph  (c)(5)(ii)  of 
this  section  may  make  a  retroactive 
election  by  the  due  date,  as  extended, 
for  the  return  for  the  first  taxable  year 
ended  after  January  2, 1998  even  if  the 
shareholder  determined  or  should  have 
determined  that  the  foreign  corporation 
was  a  PFIC  for  a  year  described  in 
paragraph  (c)(5)(ii)  of  this  section  at  any 
time  on  or  before  January  2, 1998. 

(iii)  Ownership  not  required  at  time 
retroactive  election  is  made.  The 
shareholder  need  not  own  shares  of  the 
foreign  corporation  at  the  time  the 
shareholder  makes  a  retroactive  election 
with  respect  to  the  foreign  corporation. 

(2)  Manner  of  making  a  retroactive 
election.  A  shareholder  that  has  satisfied 
the  requirements  of  paragraph  (b)  or  (e) 


of  this  section,  or  a  shareholder  that  has 
been  granted  consent  under  paragraph 
(f)  of  this  section,  must  make  a 
retroactive  election  in  the  manner 
provided  in  Form  8621  for  making  a 
section  1295  election,  and  must  attach 
Form  8621  to  an  amended  return  for  the 
later  of  the  retroactive  election  year  or 
the  earliest  open  taxable  year  of  the 
shareholder.  The  shareholder  also  must 
file  an  amended  return  for  each  of  its 
subsequent  taxable  years  affected  by  the 
retroactive  election.  In  each  amended 
return  the  shareholder  must  redetermine 
its  income  tax  liability  for  that  year  to 
take  into  account  the  assessment  of  PFIC 
related  taxes.  If  the  period  of  limitations 
for  the  assessment  of  taxes  for  a  taxable 
year  affected  by  the  retroactive  election 
has  expired  except  to  the  extent  the 
waiver  of  limitations,  described  in 
paragraph  (c)(4)  of  this  section,  has 
extended  such  period,  no  adjustments, 
other  than  consequential  changes,  may 
be  made  to  any  other  items  of  income, 
deduction,  or  credit  in  that  year.  In 
addition,  the  shareholder  must  pay  all 
taxes  and  interest  owing  by  reason  of 
the  PFIC  and  QEF  status  of  the  foreign 
corporation  in  those  years  (except  to  the 
extent  a  section  1294  election  extends 
the  time  to  pay  the  taxes  and  interest). 
A  shareholder  that  filed  a  Protective 
Statement  must  attach  to  Form  8621 
filed  with  each  amended  return  a 
representation  that  the  shareholder, 
until  the  taxable  year  in  which  it 
determined  or  reasonably  should  have 
determined  that  the  foreign  corporation 
was  a  PFIC,  reasonably  believed,  within 
the  meaning  of  paragraph  (d)  of  this 
section,  that  the  foreign  corporation  was 
not  a  PFIC  in  the  taxable  year  for  which 
the  amended  return  is  filed,  and  in  all 
other  taxable  years  to  which  the 
Protective  Statement  applies.  A 
shareholder  that  entered  into  a  closing 
agreement  must  comply  with  the  terms 
of  that  agreement,  as  provided  in 
paragraph  (f)(3)(ii)  of  this  section,  to 
eliminate  any  prejudice  to  the  United 
States  government's  interests,  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(3)  Who  makes  the  retroactive 
election.  The  person  that  makes  the 
retroactive  election  is  the  person  that 
makes  the  section  1295  election,  as 
provided  in  §  1.1295-lT(d).  A  partner, 
shareholder,  or  beneficiary  for  which  a 
pass  through  entity,  as  described  in 
paragraphs  (c)(4)(i)(B)  through  (D)  of 
this  section,  filed  a  Protective  Statement 
may  make  a  retroactive  election,  if  the 
pass  through  entity  completely 
terminates  its  business  or  otherwise 
ceases  to  exist. 

(4)  Other  elections — (i)  Section 
1291(d)(2)  election.  If  the  foreign 
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corporation  for  which  the  shareholder 
makes  a  retroactive  election  will  be 
treated  as  an  unpedigreed  QEF,  as 
defined  in  §  1.1291-9(j){2)(iii),  with 
respect  to  the  shareholder,  the 
shareholder  may  make  sm  election 
imder  section  1291(d)(2)  to  purge  its 
holding  period  of  the  years  or  parts  of 
years  before  the  effective  date  of  the 
retroactive  election.  If  the  qualification 
date,  within  the  meaning  of  §  1.1291- 
9(e)  or  1.1291-10(e),  falls  in  a  taxable 
year  for  which  the  period  of  limitations 
has  expired,  the  shareholder  may  treat 
the  first  day  of  the  retroactive  election 
year  as  the  qualification  date.  The 
shareholder  may  make  a  section 
1291(d)(2)  election  at  the  time  that  it 
makes  the  retroactive  election,  but  no 
later  than  two  years  after  the  date  that 
the  amended  return  in  which  the 
retroactive  election  is  made  is  filed.  For 
the  requirements  for  making  a  section 
1291(d)(2)  election,  see  §§  1.1291-9  and 
1.1291-10. 

(ii)  Section  1294  election.  A 
shareholder  may  make  an  election 
under  section  1294  to  extend  the  time 
for  payment  of  tax  on  the  shareholder's 
pro  rata  shares  of  the  ordinary  earnings 
and  net  capital  gain  of  the  foreign 
corporation  reported  in  the 
shareholder's  amended  return,  and 
section  6621  interest  attributable  to  such 
tax,  but  only  to  the  extent  the  tax  and 
interest  are  attributable  to  earnings  that 
have  not  been  distributed  to  the 
shareholder.  The  shareholder  must 
make  a  section  1294  election  for  a 
taxable  year  at  the  time  that  it  files  its 
amended  return  for  that  year,  as 
provided  in  paragraph  (g)(1)  of  this 
section.  For  the  requirements  for  making 
a  section  1294  election,  see  §  1.1294-lT. 

(h)  Effective  date.  The  rules  oLthis 
section  are  effective  as  of  January  2, 
1998. 

Par.  13.  Section  1.1297-3T(c)  is 
added  to  read  as  follows: 

§1.1297-3T    Deemed  sale  etoction  by  a 
United  States  person  that  Is  a  shareholder 
of  a  passive  foreign  investment  company 
(temporary). 

•        •        *        *        » 

(c)  Application  of  deemed  dividend 
election  rules.— [l]  In  general.  A 
shareholder  of  a  former  PFIC,  within  the 
meaning  of  §  1.1291-9(j)(2)(iv),  that  was 
a  controlled  foreign  corporation,  within 
the  meaning  of  section  957(a)  (CFC), 
during  its  last  taxable  year  as  a  PFIC 
under  section  1296(a).  may  apply  the 
rules  of  section  1291(d)(2)(B)  and 
§  1.1291-9  to  an  election  under  section 
1297(b)(1)  and  this  section  made  by  the 
time  and  in  the  manner  provided  in 
paragraph  (b)  of  this  section. 


(2)  Transition  rule.  If  the  time  for 
making  an  election  under  this  section, 
as  provided  in  paragraph  (b)  of  this 
section,  expired  before  January  2, 1998, 
a  shareholder  that  applied  rules  similar 
to  the  rules  of  section  1291(d)(2)(A)  and 
§  1.1291-10  to  an  election  under  this 
section  made  with  respect  to  a 
corporation  that  was  a  CFC  during  its 
last  taxable  year  as  a  PFIC  under  section 
1296(a)  may  file  an  amended  retvun  for 
the  taxable  year  that  includes  the 
termination  date,  as  defined  in 
paragraph  (a)  of  this  section,  and  apply 
the  rules  of  section  1291(d)(2)(B)  and 
§  1.1291-9  at  any  time  before  the 
expiration  of  the  period  of  limitations 
for  the  assessment  of  taxes  for  that 
taxable  year. 

(3)  Effective  date.  The  rules  of  this 
paragraph  are  effective  as  of  January  2, 
1998. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  14.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  15.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

§  602. 1 01    OMB  Control  numbers. 


(c)* 


CFR  part  of  section  wtiere 
identified  and  described 


Current  OMB 
control  No. 


1.1295-1T  ... 
1.1295-3T  ... 


1545-1555 
1545-1555 


Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  15, 1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  97-33985  Filed  12-31-97;  8:45  am) 

BILLING  CODE  483(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  40  and  48      '  -^ 

[TO  8748] 

Rm  154&-AU53 

Gasoline  and  Diesel  Fuel  Excise  Tax; 
Special  Rules  for  Alaska;  Definitions 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  doounent  contains  final 
regulations  relating  to  the  application  o£ 
the  diesel  fuel  excise  tax  to  fuel  used  in 
Alaska.  This  docxunent  also  contains 
final  regulations  relating  to  the  gasoline 
and  diesel  fuel  excise  tax  definitions. 
The  regulations  implement  certain 
changes  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  the 
Small  Business  Job  Protection  Act  of 
1996.  They  affect  certain  enterers, 
refiners,  retailers,  terminal  operators, 
throughputters,  wholesale  distributors, 
and  users. 

DATES:  These  regulations  are  effective 
January  2, 1998.  For  dates  of 
applicability  of  these  regulations,  see 
§§48.4082-5(h)  and  48.6715-l(a)(3). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Boland,  (202)  622-3130  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4081  imposes  a  tax  on  certain 
removals,  entries,  and  sales  of  diesel 
fuel.  However,  imder  section  4082,  tax 
is  not  imposed  if,  among  other 
conditions,  the  diesel  fuel  is  indelibly 
dyed  in  accordance  with  Treasury 
regulations.  Section  1801  of  the  Small 
Business  Job  Protection  Act  of  1996 
amends  section  4082  to  create  an 
exception  to  the  dyeing  requirement 
that  effectively  appUes  only  to  diesel 
fuel  that  is  removed,  entered,  or  sold  in 
Alaska. 

Temporary  regulations  (TD  8693) 
relating  to  this  diange  were  published 
in  the  Fednal  Roister  on  December  1 7, 
1996  (61  FR  66215)  along  with  a  notice 
of  proposed  rulemaking  (REG-247678- 
96)  cross-referencing  the  temporary 
regulations  (61  FR  66246).  The  notice  of 
proposed  rulemaking  also  proposed 
other  changes  to  the  gasoline  and  diesel 
fuel  excise  tax  regulations  that  were  not 
contained  in  the  temporary  regulations. 

A  public  hearing  was  neither 
requested  nor  held.  After  consideration 
of  written  comments,  the  proposed 
regulations  are  adopted  as  revised  by 
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(sion.  Comments  and 
issed  below. 


Explanation  of  Filovisions 

The  proposed  regulations  provide  a 
definition  of  kerosene  for  purposes  of 
the  diesel  fuel  tax.  Several 
commentators  questioned  this  proposal. 
Because  the  IRS  ii  continuing  its  review 
of  this  issue,  the  nnal  regulations  do  not 
define  kerosene.  However,  a  definition 
may  be  includedj^  a  future  Treasury 
decision.  \  \ 

The  proposed  regulations  also  include 
changes  to  the  effective  date  of  other 
proposed  regulations  that  were 
published  in  the  if  ederal  Register  on 
March  14, 1996  (fell  PR  10490).  Those 
regulations  prop^^  requirements 
relating  to  dye  infection  equipment  and 
are  not  being  finalized  at  this  time.  , 
However,  the  IR$  Appreciates  the 
concern  expressra  by  several 
commentators  that,  as  revised,  the 
proposed  effective  dates  still  would  not 
give  taxpayers  sufficient  time  to  comply 
with  the  proposed  requirements.  Thus, 
the  final  dye  injedtion  regulations  will 
provide  a  longer  period  of  time  between 
the  publication  (tete  and  the  effective 
date  than  was  proposed. 

In  response  to  comments,  these  final 
regulations  modify  the  definition  of 
terminal  to  exclude  an  otherwise 
qualifying  facility  Ithat  stores  only  taxed 
gasoline  and  taxed,  undyed  diesel  fuel. 
As  a  result  of  this  modification,  tax  will 
not  be  imposed  again  when  the  fuel  is 
removed  from  this  type  of  facility. 

The  final  regulations  generally  adopt 
as  proposed  the  provisions  dealing  with 
diesel  fuel  that  is  removed,  entered,  or 
sold  in  Alaska.  Htiwever,  several 
comments  suggestbd  that  the  definition 
of  qualified  dealer  in  the  proposed 
regulations  was  too  narrow  and 
prevented  unlicensed  vendors  from 
selling  diesel  fuej  for  exempt  uses.  In 
response,  the  final  regulations  expand 
the  definition  of  qualified  dealer  to 
include  unlicensed  diesel  fuel  retailers 
that  are  registered  by  the  IRS  under 
specified  conditioiis.  As  a  result  of  this 
modification,  manjy  retailers  that  serve 
remote  communities  in  Alaska  will  be 
able  to  buy  diesel|  fuel  tax  free  for  resale 
for  nontaxable  us^. 

The  final  regulations  also  make  minor 
modifications  to  existing  gasoline  and 
diesel  fuel  regulations.  For  example, 
existing  regulaUote  generally  require 
gasoline  and  diesel  fuel  refund  claims  to 
be  filed  with  the  same  service  center 
where  the  claimahjt's  income  tax  return 
is  filed.  Because  all  excise  tax  refund 
claims  are  now  pilcicessed  at  the 
Cincinnati  Service  Center,  this 
regulatory  provision  is  removed. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Etepartment  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Parts  40  and 
48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CPU  parts  40  and  48 
are  amended  as  follows: 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

AuAority:  26  U.S.C.  7805  *  *  * 

§  40.601  l(a)-1    [Amended] 

Par.  2.  Section  40.6011(a)-l(b)(2)(vi) 
is  amended  by  removing  the  language  "a 
taxable  fuel  registrant"  and  adding 
"registered  under  section  4101"  in  its 
place. 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  3.  The  authority  citation  for  part 
48  is  amended  by  removing  the  entry  for 
§  48.4082-5T  and  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26,  U.S.C.  7805  *  *   * 

Section  48.4082-5  also  issued  under 
26  U.S.C.  4082.  *   *   * 


Par.  4.  Section  48.4081-1  is  amended 
as  follows: 

1.  Paragraph  (b)  is  amended  by: 

a.  Adding  a  definition  in  alphabetical 
order;  and 

b.  Revising  the  definition  of  terminal. 

2.  Paragraph  (c)(l)(i)  is  amended  by 
removing  the  language  "any  mixture" 
and  adding  "any  taxable  fuel"  in  its 
place  and  by  removing  the  language 
"and  that  consists  of  and  adding  "by 
mixing"  in  its  place. 

3.  Paragraph  (d)  is  revised. 

The  addition  and  revisions  read  as 
follows: 

S48.40B1-1    Taxable  fuel;  dennltlons. 


(b)*  *  * 

Aviation  gasoline  means  all  special 
grades  of  gasoline  that  are  suitable  for 
use  in  aviation  reciprocating  engines,  as 
described  in  ASTM  Specification  D  910 
and  Military  Specification  MILr<J-5572. 
The  ASTM  specification  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials  and  the  military 
specification  fit>m  the  Standardization 
Document  Order  Desk  at  the  addresses 
provided  in  paragraph  (c)(2)(i)  of  this 
section. 


Terminal  means  a  taxable  fuel  storage 
and  distribution  faciUty  that  is  supplied 
by  pipeline  or  vessel  and  from  which 
taxable  fuel  may  be  removed  at  a  rack. 
However,  the  term  does  not  include  any 
facility  at  which  gasoline  blendstocks 
are  used  in  the  manufacture  of  products 
other  than  finished  gasoline  and  from 
which  no  gasoline  is  removed.  Also, 
effective  January  2, 1998,  the  term  does 
not  include  any  facility  operated  by  a 
taxable  fuel  registrant  if  all  of  the 
finished  gasoline  and  diesel  fuel  (other 
than  diesel  fuel  dyed  in  accordance 
with  §48.4082-l(b))  stored  at  the 
facihty  has  been  previously  taxed  under 
section  4081  upon  removal  from  a 
refinery  or  terminal. 
*        *        •        *        • 

(d)  Effective  date.  This  section  is 
applicable  January  1, 1994,  except  that 
in  paragraph  (b)  of  this  section  the 
definition  of  aviation  gasoUne  and  the 
third  sentence  in  the  definition  of 
terminal  are  effective  January  2, 1998. 

S4a.4082-6T    [Redesignated  a«S  48.4062- 
5J 

Par.  5.  Section  48.4082-5T  is 
redesignated  as  §  48.4082-5  and  the 
language  "(temporary)"  is  removed  from 
the  section  heading. 

Par.  6.  Section  48.4082-5.  as 
redesignated,  is  amended  as  follows: 

1.  Paragraph  (b)  is  amended  by 
revising  the  definition  of  qualified 
dealer. 
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2.  Paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (g)  and  (h), 
respectively. 

3.  A  new  paragraph  (f)  is  added. 

4.  Paragraph  (h),  as  redesignated,  is 
revised. 

The  addition  and  revisions  read  as 
follows: 

S  48.4082-6    DIesal  fuel;  Alaska 

~*        »        »        *        » 

Qualified  dealer  means  any  person 
that  holds  a  qualified  dealer  license 
from  the  state  of  Alaska  or  has  been 
registered  by  the  district  director  as  a 
qualified  retailer.  The  district  director 
wall  register  a  person  as  a  qualified 
retailer  only  if  the  district  director — 

(1)  Determines  that  the  person,  in  the 
course  of  its  trade  or  business,  regularly 
sells  diesel  fuel  for  use  by  its  buyer  in 

a  nontaxable  use;  and      v 

(2)  Is  satisfied  with  the  filing,  deposit, 
payment,  and  claim  history  for  all 
federal  taxes  of  the  person  and  any 
related  person. 

»        *        •       '*        * 

(f)  Registration.  With  respect  to  each 
person  that  has  been  registered  as  a 
qualified  retailer  by  the  district  director, 
the  rules  of  §  48.4101-l(g).  (h).  and  (i) 
apply. 
•        •        *        *        * 

(h)  Effective  date.  This  section  is 
applicable  with  respect  to  diesel  fuel 
removed  or  entered  after  December  31, 
1996.  A  person  registered  by  the  district 
director  as  a  qualified  retailer  before 
April  2, 1998  may  be  treated,  to  the 
extent  the  district  director  determines 
appropriate,  as  a  qualified  dealer  for  the 
period  before  that  date. 

§48.64ie<b)(4)-1    [Removecg 

Par.  7.  Section  48.64 16(b)(4)-l  is 
removed. 

§4&6421-3    [Amended] 

Par.  8.  In  §  48.6421-3.  paragraph 
(d)(2)  is  amended  by  removing  the  last 
sentence. 

$48.6427-3    [AmendedT 

Par.  9.  In  §  48.6427-3.  paragraph 
(d)(2)  is  amended  by  removing  the  last 
sentence. 

Par.  10.  In  §  48.6715-1,  paragraph 
(a)(3)  is  revised  to  read  as  follows: 

§48.6715-1 
diesel  fuel. 

(a)  *  *  * 

(3)  The  alteration  or  attempted 
alteration  occurs  in  an  exempt  area  of 
Alaska  after  September  30. 1996. 


Penalty  for  misuse  of  dyed 


§48.6715-2T    [Removed] 

Par.  11.  Section  48.6715-2T  is 
removed. 

Approved:  November  6, 1997. 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-33988  Filed  12-31-97;  8:45  am) 

BiUJNO  CODE  483(MH-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6937-71 

Final  Determination  to  Extend  Deadline 
for  Promulgation  of  Action  on  Section 
126  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMAHY:  The  EPA  is  extending  by  an 
additional  three-day  period  the  deadline 
for  taking  final  action  on  petitions  that 
eight  States  have  submitted  to  require 
EPA  to  make  findings  that  sources 
upwind  of  those  States  contribute 
significantly  to  nonattainment  problems 
in  those  States.  Under  the  Clean  Air  Act 
(CAA).  EPA  is  authorized  to  grant  this 
time  extension  if  EPA  determines  that 
the  extension  is  necessary,  among  other 
things,  to  meet  the  purposes  of  the  Act's 
rulemaking  requirements.  By  this 
document.  EPA  is  making  that 
determination. 

EFFECTIVE  DATE:  This  action  is  eHective 
as  of  December  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  J.  Hoffman,  Office  of  General 
Counsel,  MC-2344,  401  M  St.,  SW, 
Washington,  D.C.  20460,  (202)  260- 
5892. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Today's  action  follows  closely  EPA's 
final  actions  taken  by  notice  dated 
October  22, 1997  (62  FR  54769)  and 
November  20, 1997  (62  FR  61914). 
Familiarity  with  those  documents  is 
assumed,  and  background  information 
in  them  will  not  be  repeated  here. 

In  the  November  20, 1997  document, 
EPA  extended  by  one  month,  pursuant 
to  its  authority  under  CAA  section 
307{d)(10),  the  time-frame  for  taking 
final  action  on  petitions  submitted  by 
Connecticut,  Maine.  Massachusetts, 
New  Hampshire,  New  York, 
Pennsylvania.  Rhode  Island,  and 
Vermont  under  CAA  section  126.  This 


extension  established  the  deadline  at 
December  14, 1997,  but  because  that 
date  fell  on  a  Sunday,  the  deadline 
became  the  following  Monday, 
December  15, 1997.  In  the  November  20, 
1997  document,  EPA  indicated  that  it 
was  reserving  its  option  to  extend  the 
date  for  final  action  by  all  or  part  of  the 
remaining  four  months  of  the  six-month 
extension  period  provided  under 
section  307(d)(10). 

EPA  is  today  extending  the  deadline 
for  an  additional  three  days,  to 
December  18, 1997.  In  the  November  20, 
1997  document,  EPA  justified  the 
second  one-month  extension  as 
necessary  in  part  to  allow  the  agency, 
working  with  the  section  126  petitioners 
and  other  interested  parties,  to  conclude 
the  process  for  determining  an 
appropriate  schedule  for  action  on  the 
section  126  petitions.  This  schedule 
would  include,  as  important  elements, 
timetables  for  proposed  rulemaking,  a 
public  hearing,  and  a  public  comment 
period.  In  this  manner,  the  extension 
furthered  the  purposes  of  section 
307(d)(10)  by  promoting  public 
participation  in  the  rulemaking  process. 

EPA  believes  that  these  same  reasons 
continue  to  apply  to  favor  another,  brief 
extension,  at  this  time.  In  particular, 
EPA  seems  to  be  in  the  final  stages  of 
finalizing  with  the  section  126^ 
petitioners  an  appropriate  schedule  for 
section  126  rulemaking.  Accordingly, 
EPA  again  concludes  today  that 
extending  the  date  for  action  on  the 
section  126  petitions  for  another  three 
days  is  necessary. 

As  EPA  indicated  in  its  previous 
notices,  EPA,  even  with  today's  action, 
continues  not  to  use  the  entire  six 
months  provided  undw  section 
307(d)(10)  for  the  extension.  EPA 
continues  to  reserve  the  right  to  apply 
the  remaining  period,  or  a  portion 
thereof,  as  an  additional  extension,  if 
necessary,  immediately  following  the 
conclusion  of  the  three-day  peri(Ki,  or  to 
apply  the  remaining  time  to  the  period 
following  EPA's  proposed  rulemaking. 

n.  Final  Action 

A.  Rule 

Today,  EPA  is  determining,  under 
CAA  section  307(d)(l0),  that  an 
additional  three-day  period  is  necessary 
to  assure  the  development  of  an 
appropriate  schedule  for  rulemaking  on 
the  section  126  petitions,  which 
schedule  would  allow  EPA  adequate 
time  to  prepare  a  notice  for  proposal 
that  will  best  facilitate  public  comment, 
as  well  as  allow  the  pubUc  sufficient 
time  to  comment.  Under  this  extension,  " 
the  date  for  action  on  each  of  the  section 
126  petitions  is  December  18, 1997. 
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B.  Notice-and-Coiiihtent  Under  the 
Administrative  Pr^edures  Act  (APA) 

This  document  is  a  final  agency 
action,  but  may  not  be  subject  to  the 
notice-and-comme|ilt  requirements  of 
the  APA,  5  US.C.  5B3(b).  EPA  believes 
that  because  of  the  limited  time 
provided  to  make  a  detemiination  that 
the  deadline  for  aat|on  on  the  section 
126  petitions  should  be  extended, 
Congress  may  not  have  intended  such  a 
detennination  to  be  subject  to  notice- 
and-comment  nileraaking.  However,  to 
the  extent  that  this  determination  is 
subject  to  notice-and-comment 
rulemaking,  EPA  invokes  the  good  cause 
exception  pursuant  to  the  APA,  5  U.S.C. 
553(b)(3)(B).  Provifling  notice  and 
comment  would  b«  limpracticable 
because  of  the  limited  time  provided  for 
making  this  determination,  and  would 
be  contrary  to  the  ppblic  interest 
because  it  would  dijvert  agency 
resources  from  the  critical  substantive 
review  of  the  sectioh  126  petitions. 

C.  Effective  Date  U  i  der  the  APA 

Today's  action  vi  11  be  effective  on 
December  15, 1997 .  Under  the  APA,  5 
U.S.C.  553(d)(3),  atimcy  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  the  ageni^y  has  good  cause  to 
mandate  an  earlier!  effective  date. 
Today's  action — a  deadline  extension — 
must  take  effect  immediately  because  its 
purpose  is  to  move  {jack  by  a  three-day 
period  the  E)ecemfabr  15, 1997  deadline 
for  the  section  126'petitions.  Moreover, 
EPA  intends  to  use  immediately  the 
new  extension  peric^d  to  continue  to 
develop  an  appropriate  schedule  for 
ultimate  action  on  jtne  section  126 
petitions,  and  to  coi^tinue  to  develop  the 
technical  analysis  needed  to  develop  the 
notice  of  proposed  rulemaking.  These 
reasons  support  an,  effective  date  prior 
to  30  days  after  the!  date  of  publication. 

D.  Executive  Ordeti  12866 

The  Office  of  Management  and  Budget 
has  aj^empted  this  regulatory  action 
-from  Executive  Orc^to  12866  review. 

E.  Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995, 2  U.S.C.  1501  et 
seq.,  EPA  must  undertake  various 
actions  in  associatiic^  with  proposed  or 
final  rules  that  incljude  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector  or  tojitate,  local,  or  tribal 
governments  in  thei  aggregate.  In 
addition,  before  EPA  establishes  any 
regulatory  requirenk^nts  that  may 
significantly  or  unip  uely  affect  small 
governments.  EPA  r  lust  have  developed 


has  determined  that  these  requirements 
do  not  apply  to  today's  action  because 
this  rulemaking  (i)  is  not  a  Federal 
mandate — rather,  it  simply  extends  the 
date  for  EPA  action  on  a  rulemaking; 
and  (ii)  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  600  et  seq.,  EPA  must 
propose  a  regulatory  flexibility  analysis 
assessing  the  impact  on  small  entities  of 
any  rule  subject  to  the  notice-and- 
comment  rulemaking  requirements. 
Because  this  action  is  exempt  from  such 
requirements,  as  described  above,  it  is 
not  subject  to  RFA. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted,  by  the  date 
of  publication  of  this  rule,  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimting  Office.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  0MB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  " 

I.  Judicial  Review 

Under  CAA  section  307(bMl).  a 
petition  to  review  today's  action  may  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Coliunbia  within  60  days  of 
January  2, 1998. 

Dated:  December  15, 1997. 
Carol  M.  Browner, 

Administrator 

IFR  Doc.  97-34199  Filed  12-31-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Poclwt  No.  NHTSA-07-3145] 

RiN  No.  2127-AB85 

Federal  Motor  Vehicle  Safety 
Standards:  Head  Impact  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Correcting  amendments. 

SUMMARY:  On  April  8. 1997,  (62  FR 
16718)  NHTSA  published  a  final  rule 
amending  Standard  No.  201,  "Occupant 
Protection  in  Interior  Impact,"  to 
include  another  phase-in  option,  allow 
manufacturers  to  carry  forward  credits 
for  vehicles  certified  to  the  free-motion 
headform  impact  requirements  prior  to 
the  beginning  of  the  phase-in  period, 
exclude  buses  with  a  GWVR  of  more 
than  3,860  kilograms  (8,500  poimds), 
specify  that  all  attachments  to  the 
vehicle  upper  interior  components  are 
to  remain  in  place  during  compliance 
testing,  and  make  other  changes  to  the 
test  procedure  to  clarify  some  areas  of 
confusion.  This  document  corrects 
minor  errors  in  S2  and  S8. 12(a)(1)  of 
Standard  No.  201  (49  CFR  571.201). 
DATES:  The  amendments  are  effective  on 
January  2, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  NHTSA.  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

For  non-legal  issues:  Dr.  William  Fan, 
Office  of  Crash  worthiness,  NPS-11, 
telephone  (202)  366-4922,  facsimile 
(202)  366-4329,  electronic  mail 
"bfan@nhtsa.dot.gov". 

For  legal  issues:  Steve  Wood,  Office  of 
the  Chief  Counsel,  NCC-20,  telephone 
(202)  366-2992,  facsimile  (202)  366- 
3820,  electronic  mail 
"swood®nhtsa.dot.gov". 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  201  "Occupant  Protection 
in  Interior  Impact,"  is  intended  to 
reduce  deaths  and  injuries  resulting 
from  occupant  impacts  with  vehicle 
interiors.  On  April  8, 1997,  NHTSA 
published  a  final  rule  (62  FR  16718) 
amending  Standard  No.  201  to  (1) 
include  another  phase-in  option,  (2) 
allow  manufacturers  to  carry  forward 
credits  for  vehicles  certified  to  the  free- 
motion  headform  impact  requirements 
prior  to  the  beginning  of  the  phase-in 
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period,  (3)  exclude  buses  with  a  GVWR 
of  more  than  3,860  kilograms  (8,500 
pounds),  (4)  specify  that  all  attachments 
to  the  vehicle  upper  interior 
components  are  to  remain  in  place 
during  compliance  testing,  and  (5)  make 
othgr  changes  to  the  test  procedure  to 
clarify  some  areas  of  confusion.  This 
rule  corrects  minor  errors  in  the 
previous  final  rule. 

Since  the  publication  of  the  April 
1997  final  rule,  NHTSA  received  two 
petitions  for  reconsideration  from*.  (1) 
The  American  Automobile 
Manufacturers  Association  (AAMA)  and 
(2)  ASC,  Incorporated.  NHTSA  will 
respond  to  those  petitions  through  a 
notice  to  be  published  in  the  Federal 
Register  later  this  year. 

n.  Summary  of  the  Corrections 

NHTSA  has  discovered  a  few 
discrepancies  between  the  preamble  and 
the  regulatory  text  of  the  April  1997 
final  rule^that  require  corrections. 
NHTSA  is  making  those  corrections 
through  this  notice. 

The  corrections  are  not  substantive. 
The  first  correction  is  in  the  wording  of 
49  CFR  571.201,  S2.  "Application"  to 
make  the  section  to  be  consistent  with 
the  statement  in  the  preamble  of  the 
final  rule.  It  is  clearly  stated  in  the 
preamble  that  requirements  of  S6  do  not 
apply  to  buses  with  a  GVWR  of  more 
than  3,860  kilograms  (8,500  pounds). 
The  regulatory  text  incorrectly 
indicates,  however,  that  the 
requirements  of  S6  do  not  apply  to 
buses  writh  a  GVWR  of  3,860  kilograms 
(8,500  pounds)  or  less.  As  indicated  by 
the  preamble,  NHTSA  intended  that 
buses  with  a  GVWR  greater  than  3,860 
kilograms  (8,500  pounds)  be  excluded 


fi-om  the  requirements  of  S6.  The  second 
correction  amends  49  CFR  571.201, 
S8.12(a)(l)  to  clarify  the  location  of  the 
rearmost  head  center  of  gravity  for  the 
front  outboard  seating  position  (CG-F2) 
and  make  the  regulatory  text  consistent 
with  the  definition  of  the  seating 
reference  point.  As  published, 
S8.12{a)(l)  called  for  locating  the  head 
center  of  gravity  with  the  seat  in  its 
rearmost  adjustment  position.  NHTSA 
notes  that  a  seat  may  be  capable  of 
adjustment  to  positions  both  forward 
and  rearward  of  the  normal  design 
positions  used  for  driving  or  riding.  The 
agency  did  not  intend  that  an  extreme 
rearward  adjustment,  which  is  outside 
the  range  of  adjustment  for  normal  use 
by  drivers  or  passengers,  be  used  for 
locating  the  head  center  of  gravity. 
Accordingly,  S8.12(a)(l)  is  being 
corrected  so  that  location  of  the  head 
center  of  gravity  may  be  based  on  the 
seat  being  adjusted  to  its  rearmost 
normal  design  position. 

As  stated  above,  these  amendments 
are  effective  upon  publication  of  this 
notice.  These  amendments  are  merely 
technical  corrections  of  the  final  rule 
that  was  published  on  April  8, 1997. 
They  impose  no  new  substantive 
requirements.  Therefore,  NHTSA  finds 
for  good  cause  that  any  notice  of 
proposed  rulemaking  and  opportunity 
for  comment  on  these  amendments  are 
not  necessary.  Because  of  the  non- 
substantive nature  of  the  amendments, 
NHTSA  also  finds  for  good  cause  that 
meiking  the  rule  effective  upon 
publication  is  in  the  public  interest. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 


Accordingly,  49  CFR  Part  571  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  S2  and  S8.12(a)(l)  of  49  CFR 
571.201  are  corrected  to  read  as  follows: 

§  571 .201    Standard  No.  201 ;  Occupant 
protection  in  Interior  impact. 


S2.  Application.  This  standard 
applies  to  passenger  cars  and  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GVWR  of  4,536 
kilograms  or  less,  except  that  the 
requirements  of  S6  do  not  apply  to 
buses  with  a  GVWR  of  more  than  3,860 
kilograms. 
***** 

S8.12  *   *   • 

(a)  *  *  * 

(1)  Location  of  rearmost  CG-F(CG- 
F2).  For  ft-ont  outboard  designated 
seating  positions,  the  head  center  of 
gravity  with  the  seat  in  its  rearmost 
normal  design  driving  or  riding  position 
(CG-F2)  is  located  160  mm  rearward 
and  660  mm  upward  from  the  seating 
reference  point. 
***** 

Issued  on  December  4, 1997. 
Ricardo  Martinez, 
Administrator. 
[FR  Doc.  97-34052  Filed  12-31-97;  8:45  am] 

BILUNG  CODE  4910-69-P 


FEDERAL  I 
CORPORA 

12  CFR  Pai 
RiN3064-A( 

Disclosure 


1998 


ADDRESSES: 
Robert  E.  F« 
Attention:  C 
Deposit  Insi 
Street  NW, 
Comments  i 
guard  statio 
Street  Build 
business  da 
5:00  pjn.  (F 
Internet  adc 
Comments  i 
pbotocopie( 
Information 
Street  N.W., 
between  9:0 
business  da 


UMI 


29 


Proposed  Rules 


-97;  8:45  am] 


Federal  Register 

Vol.  63,  No.  1 

Friday.  Januaiy  2,  1998 


This  section  of  the  ftEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  0EPO$)T  INSURANCE 
CORPORATION 

12  CFR  Part  309 

RIN3064-AC10 

Disclosure  of  lnfd(ifnation 

agency:  Federal  b^posit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rtile. 

SUMMARY:  The  FDtC  proposes  to  amend 
its  regulations  goV^ming  the  public 
disclosure  of  infohnation  to  reflect 
recent  changes  to  the  Freedom  of 
Information  Act  (FOIA)  as  a  result  of  the 
enactment  of  the  Electronic  Freedom  of 
Information  Act  Ai  nendments  of  1996 
(E-FOIA).  Amongj  other  things,  this 
proposed  rule  imp  ements  expedited 
and  "multi-track."^  FOIA  processing 
procedures;  impleiments  the  processing 
deadlines  and  appeal  rights  created  by 
E-FOIA;  and  describes  the  expanded 
range  of  records  available  to  the  public 
through  the  FDIC'b  Public  Reading 
Room  and  the  FDKE's  Internet  World 
Wide  Web  page. 

DATES:  Comments!  tnust  be  submitted  on 
or  before  FebruarV  Z,  1998. 
ADDRESSES:  Send  viritten  comments  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Commeots/OES,  Fedwal 
Deposit  Insurance!  Corporation,  550  17th 
Street  NW,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  pjn.  (Fax  nuihber:  (202)  898-3838; 
Internet  address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  th^  FDIC  Public 
hiformation  CenteH  Room  100,  801  17th 
Street  N.W.,  Washington  D.C.  20429, 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days.        I 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  J.  Best,  As$fetant  Executive 
Secretary,  Office  o|f  the  Executive 
Secretary,  (202)  8S|9-3812;  Linda  Rego. 
Senior  Attorney,  L^al  Division,  (202) 
898-7408. 


SUPPLEMENTARY  INFORMATION: 
Section-by-Section  Analjrsis 

The  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(E-FOlA),  Public  Law  104-231, 
amended  the  Freedom  of  Information 
Act  (FOL\),  5  U.S.C.  552.  Among  other 
things,  E-FOIA  requires  agencies  to 
promulgate  regulations  that  provide  for 
expedited  processing  of  certain  requests 
for  records  and  permits  agencies  to 
promulgate  regulations  that  provide  for 
multitrack  processing  of  requests. 
Changes  are  proposed  to  12  CFR  part 
309  to  comply  with  the  E-FOIA 
requirements  for  expedited  processing. 
The  FDIC  also  is  proposing  to 
implement  multitrack  processing.  In 
addition,  the  FDIC  is  proposing  changes 
to  the  section  on  fees  and  fee  waivers, 
and  portions  of  this  part  have  been 
reorganized  and  streamlined. 

Section  309.1  has  been  expanded  to 
clarify  the  purpose  and  scope  of  the 
various  sections  found  within  part  309. 
Section  309.4  has  been  streamlined  by 
eliminating  the  lengthy  list  of  various 
offices  to  contact  for  different  categories 
of  publicly  available  records  and, 
instead,  identifying  the  FDIC's  public 
reading  room,  or  "Public  Information 
Center",  and  the  FDIC  Worid  Wide  Web 
page  as  primary  sources  of  FDIC 
information.  This  section  also  describes 
the  information  that  is  made  available 
for  inspection  or  copying,  either  in  the 
FDIC's  reading  room  or  over  the 
Internet,  as  required  by  E-FOL\.  The 
FDIC  notes  that  the  records  provided 
over  the  Internet  cover  a  much  smaller 
scope  than  those  available  in  the  FDIC's 
reading  room  because  the  E-FOIA 
requirement  to  provide  records  over  the 
Internet  covers  only  records  created  by 
the  FDIC  after  November  1 .  1996. 
However,  the  FDIC  is  increasing  the 
resources  available  over  the  Internet  on 
the  FDIC  V/orld  Wide  Web  page  found 
at:  http://www.fdic.gov.  The  FDIC  also 
publishes  a  pamphlet  entitled  "Symbol 
of  Confidence"  which  describes  the 
FDIC's  structure  and  lists  sources  to 
contact  for  information  about  the  FDIC 
or  other  assistance.  The  "Symbol  of 
Confidence"  is  available  on  the  FDIC 
World  Wide  Web  page.  Copies  may  also 
be  obtained  through  the  FDIC's  Public 
Information  Center. 

Section  309.5  describes  the  FDIC's 
procedures  for  processing  FOIA 
requests.  This  section  has  been 
extensively  revised  to  reflect  the 


changes  required  by  E-FOL\.  The 
proposed  rule  provides  for  multitrack 
processing.  Fast-track  processing  will 
apply  to  records  that  are  easily 
identifiable  by  the  Freedom  of 
Information  office  staff  (FOLVPA  Unit) 
and  that  have  already  been  cleared  for 
release  to  the  pubUc.  Fast-track  requests 
will  be  handled  as  expeditiously  as 
possible,  in  the  order  in  which  they  are 
received. 

All  information  requests  that  do  not 
meet  the  fast-track  processing  standards 
will  be  handled  under  regular 
processing  procedures.  A  requester  who 
desires  fast-track  processing  but  whose 
request  does  not  meet  those  standards 
may  contact  the  FOIA/PA  Unit  staff  to 
narrow  the  request  so  that  it  will  qualify 
for  fast-trade  processing.  The  statutory 
time  limit  for  regular-track  processing 
would  be  extended  to  twenty  business 
days,  pursuant  to  E-FOL\,  fi-om  the 
previous  ten  business  days. 

Expedited  processing  may  be 
provided  where  a  requester  has 
demonstrated  a  compelling  need  for  the 
records,  or  where  the  FDIC  has 
determined  to  expedite  the  response. 
The  time  limit  for  expedited  processing 
is  set  at  ten  business  days,  with 
expedited  procedures  available  for  an 
appeal  of  the  FDIC's  determination  not 
to  provide  expedited  processing.  Under 
E-FOLA,  there  are  only  two  types  of 
circumstances  that  can  meet  the 
compelling  need  standard:  Where 
failure  to  obtain  the  records 
expeditiously  could  pose  ap  imminent 
threat  to  the  life  or  physical  safety  of  a 
person,  or  where  the  requester  is  a 
person  primarily  engaged  in 
disseminating  information  and  there  is 
an  urgency  to  inform  the  public 
concerning  actual  or  alleged  agency 
activity.  For  ease  of  administration  and 
consistency,  the  proposal  uses  the  term 
"representative  of  the  news  media",  to 
describe  a  person  primarily  engaged  in 
disseminating  information,  because  this 
term  is  used  for  the  FOIA  fee  schedule, 
and  thus,  is  known  to  those  familiar 
with  FOL\  and  the  FDIC's  rules.  To 
demonstrate  a  compelling  need,  a 
requester  must  submit  a  certified 
statement,  a  sample  of  which  may  be 
obtained  from  the  FOIA/PA  Unit. 

Section  309.5(0  contains  the  FOL\  fee 
schedules  and  the  standards  for  waiver 
of  fees.  The  fee  schedule  provisions 
have  been  revised  to  clarify  that  the 
processing  time  of  a  FOIA  request  does 
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not  begin  in  cases  (1)  where  advance 
payment  is  required  until  payment  is 
received,  or  (2)  where  a  person  has 
requested  a  waiver  of  the  fees  and  has 
tiot  agreed  to  pay  the  fees  if  the  waiver 
request  is  denied. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601, 
et  seq.).  the  FDIC  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
amendments  simplify  some  of  the 
proceduires  regarding  release  of 
information  and  require  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  requirements 
to  disclose  apply  to  the  FDIC;  therefore, 
they  should  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Paperwork  Reduction  Act  Analysis 

The  collection  of  information 
contained  in  this  proposed  rule  is  found 
at  12  CFR  309.5(c)  and  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3501  et  seq.).  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimates  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  biu-den  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affail^.  Office  of  Management  and 
Budget,  AttenUon:  Desk  Officer 
Alexander  Hunt,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503.  with  copies  of  such  comments  to 
Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Regulatory  Analysis),  Federal 
Deposit  Insurance  Corporation,  Room 
F-4080,  550  17th  Street  NW. 
Washington.  DC  20429.  All  comments 
should  refer  to  part  309.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  contained 
in  the  proposed  regulations  between  30 
and  60  days  after  the  pubfication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  efifect  if  OMB 
receives  it  within  30  days  of  this 


publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  FDIC  on  the  proposed  regulation. 

Title  of  collection:  Requests  for 
records  pursuant  to  the  Freedom  of 
Information  Act. 

Summary  of  the  collection:  The  name 
address  and  telephone  number  of  the 
requester;  a  statement  whether  the 
requester  is  an  educational  institution, 
noncommercial  scientific  institution,  or 
news  media  representative;  a  statement 
agreeing  to  pay  applicable  fees  or 
requesting  a  waiver  or  reduction  of  fees; 
and  the  form  or  format  of  responsive 
information  requested,  if  other  than 
paper  copies. 

Respondents:  Persons  who  desire  to 
obtain  records  pursuant  to  the  Freedom 
of  Information  Act. 
Estimate  of  Annual  Burden: 
Number  of  requests — 1,000. 
Time  requirea  to  prepare  a  request — 

15  minutes. 
Total  annual  burden  hours — 250 
hours. 

List  of  Subjects  in  12  CFR  Part  309 

Banks,  banking.  Credit,  Freedom  of 
information.  Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Deposit  Insurance 
Corporation  is  proposing  to  amend  title 
12,  chapter  III.  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  309— DISCLOSURE  OF 
INFORMATION 

1.  The  authority  citation  for  part  309 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1819 
"Seventh"  and  "Tenth". 

2.  Section  309.1  is  revised  to  read  as 
follows: 


§  309.1    Purpose  and  scope. 

This  part  sets  forth  the  basic  policies 
of  the  Federal  Deposit  Insurance        * 
Corporation  regarding  information  it 
maintains  and  the  procedures  for 
obtaining  access  to  such  information. 
Section  309.2  sets  forth  definitions 
applicable  to  this  part  309.  Section 
309.3  describes  the  types  of  information 
and  documents  typically  published  in 
the  Federal  Register.  Section  309.4 
explains  how  to  access  public  records 
maintained  on  the  Federal  Deposit 
Insurance  Corporation's  World  Wide 
Web  page  and  in  the  Federal  Deposit 
Insurance  Corporation's  Public 
Information  Center  or  "PIC",  and 
describes  the  categories  of  records 
generally  found  there.  Section  309.5 
implements  the  Freedom  of  Information 
Act  (5  U.S.C.  552).  Section  309.6 
authorizes  the  discretionary  di.sclosure 
of  exempt  records  under  certain  limited 


circumstances.  Section  309.7  outlines 
procedures  for  serving  a  subpoena  or 
other  legal  process  to  obtain  information 
maintained  by  the  FDIC. 

3.  Section  309.2(e)  is  revised  to  read 
as  follows: 

§309.2    Definitions. 

***** 

(e)  The  term  record  includes  records, 
files,  documents,  reports, 
correspondence,  books,  and  accoimts,  or 
any  portion  thereof,  in  any  form  the 
FDIC  regularly  maintains  them. 
***** 

4.  Section  309.4  is  revised  to  read  as 
follows: 

§309.4    Publicly  available  records. 

Many  records  are  available  upon 
request  or  are  available  for  public 
inspection  as  noted  below.  To  the  extent 
permitted  by  law,  the  FDIC  may  delete 
identifying  details  when  it  makes 
available  or  publishes  a  final  opinion, 
final  order,  statement  of  policy, 
interpretation  or  staff  manual  or 
instruction.  If  redaction  is  necessary,  the 
FDIC  will,  to  the  extent  technically 
feasible,  indicate  the  amoimt  of  material 
deleted  at  the  place  in  the  record  where 
such  deletion  is  made  unless  that 
indication  in  and  of  itself  will 
jeopardize  the  purpose  for  the  redaction. 
If  applicable,  fees  for  furnishing  records 
under  this  section  are  as  set  forth  in 
§  309.5(f)  except  that  all  categories  of 
requesters  shall  be  charged  duplication 
costs. 

(a)  FDIC  World  Wide  Web  page.  (1) 
The  following  types  of  documents 
created  on  or  after  November  1, 1996, 
may  be  found  on  the  FDIC  World  Wide 
Web  page  located  at:  http:// 
www.fdic.gov: 

(i)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  final  orders  and  written 
agreements,  made  in  the  adjudication  of 
cases; 

(ii)  Statements  of  policy  and 
interpretations  adopted  by  the  Board  of 
Directors  that  are  not  published  in  the 
Federal  Register; 

(iii)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public; 

(iv)  Copies  of  all  records  released  to 
any  person  under  §  309.5  that,  because 
of  the  nature  of  their  subject  matter,  the 
FDIC  has  determined  are  likely  to  be 
requested  again; 

(v)  A  general  index  of  the  records 
referred  to  in  paragraph  (a)(4)  of  this 
section. 

(2)  Information  published  on  the 
World  Wide  Web  page  is  not  subject  to 
the  fees  provision  of  §  309.5(f),  and  is 
freely  accessible. 
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(b)  Pubhc  Infontiation  Center.  (1)  The 
FDIC  maintains  a  Public  Information 
Center  or  "PIC"  that  contains  Corporate 
records  that  the  Piieedom  of  Information 
Act  requires  be  ni^de  available  for 
regular  inspectio|i  and  copying,  as  well 
as  any  records  or  information  the  FDIC, 
in  its  discretion,  i  iks  regularly  made 
available  to  the  public.  The  PIC  has 
extensive  materis  Us  of  interest  to  the 
public,  including  :nany  Reports, 
Simunaries  and  Manuals  used  or 
published  by  the  (k>rporation  that  are 
available  for  inspiactlon  and  copying. 

(2)  The  PIC  is  open  from  9:00  am  to 
5:00  pm,  Monday  through  Friday, 
excepting  Federal  holidays.  It  is  located 
at  801 17th  Street.  NW.  Washington,  DC 
20006.  The  PIC  nidy  be  reached  during 
business  hours  by  calling  (800)  276- 
6003.  1 i 

(3)  The  PIC  majc^  efforts  to  publish 
records  and  inforhiation  of  the  FDIC  on 
the  World  Wide  Web  page,  located  at 
http://www.fdic.i<)v. 

(4)  The  FDIC  encourages  the  public  to 
explore  the  wealth  of  resources 
available  at  the  FDIC  Public  Information 
Center  and  on  the  Web  page  designated 
in  paragraph  (b)(3]  of  this  section. 

5.  Section  309.^|is  revised  to  read  as 
follows:  1 1 

§  309.5    Procedures  for  requesting  records. 

(a)  Definitions.  Mot  purposes  of  this 
section: 

(1)  Commercial  \ise  request  means  a 
request  from  or  o^  behalf  of  a  requester 
who  seeks  records!  for  a  use  or  purpose 
that  furthers  the  aammercial,  trade,  or 
profit  interests  ofltne  requester  or  the 
person  on  whose  peha If  the  request  is 
made.  In  determining  whether  a  request 
falls  within  this  category,  the  FDIC  will 
determine  the  use  to  which  a  requester 
will  put  the  records  requested  and  seek 
additional  information  as  it  deems 
necessary.  I 

(2)  Direct  costs  means  those 
expenditures  the  FDIC  actually  incurs  in 
searching  for,  duplicating,  and,  in  the 
case  of  commerci&l  requesters, 
reviewing  record^  ^n  response  to  a 
request  for  recordk 

(3)  Duplication  i^eans  the  process  of 
making  a  copy  of  ^  record  necessary  to 
respond  to  a  requekt  for  records  or  for 
inspection  of  origtpal  records  that 
contain  exempt  material  or  that  cannot 
otherwise  be  directly  inspected.  Such 
copies  can  take  tl^d  form  of  paper  copy, 
microfilm,  audiovisual  records,  or 
machine  readable!  records  [e.g.,  magnetic 
tape  or  computer  disk). 

(4)  Educational  institution  means  a 
preschool,  a  publjii  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  in  institution  of 


professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(5)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  commercial  basis  as 
that  term  is  defined  in  (taragraph  (a)(1) 
of  this  section,  and  which  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research,  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(6)  Representative  of  the  news  media 
means  any  person  primarily  engaged  in 
gathering  news  for,  or  a  free-lance 
journalist  who  can  demonstrate  a 
reasonable  expectation  of  having  his  or 
her  work  product  published  or 
broadcast  by,  an  entity  that  is  organized 
and  operated  to  publish  or  broadcast 
news  to  the  public.  The  term  news 
means  information  that  is  about  current 
events  or  that  would  be  of  ourent 
interest  to  the  general  public. 

(7)  Review  means  the  process  of 
examining  records  located  in  response 
to  a  request  for  records  to  determine 
whether  any  portion  of  any  record  is 
permitted  to  be  withheld  as  exempt 
information.  It  includes  processing  any 
record  for  disclosure,  e.g..  doing  all  that 
is  necessary  to  excise  them  or  otherwise 
prepare  them  for  release. 

(8)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  records.  Searches  may  be  done 
manually  and/or  by  computer  using 
existing  programming. 

(b)  Making  a  request  for  records.  (1) 
The  request  shall  be  submitted  in 
writing  to  the  Office  of  the  Executive 
Secretary: 

(i)  By  completing  the  online  request 
form  located  on  the  FDIC  Worid  Wide 
Web  page,  found  at  http:// 
www.fdic.gov: 

(ii)  By  facsimile  clearly  marked 
Freedom  of  Information  Act  Request  to 
(202)  898-6778;  or 

(iii)  By  sending  a  letter  to  the  Office 
of  the  Executive  Secretary,  ATTN: 
FOIA/PA  Unit.  550  17th  Street.  NW. 
Washington.  DC  20429. 

(2)  The  request  shall  contain  the 
following  information: 

(i)  The  name  and  address  of  the 
requester,  an  electronic  mail  address,  if 
available,  and  the  telephone  number  at 
which  the  requester  may  be  reached 
dvuing  normal  business  hours; 

(ii)  Whether  the  requester  is  an 
educational  institution,  noncommercial 
scientific  institution,  or  news  media 
representative; 

(iii)  A  statement  agreeing  to  pay  the 
applicable  fees,  or  a  statement 


identifying  a  maximum  fee  that  is 
acceptable  to  the  requester,  or  a  request 
for  a  waiver  or  reduction  of  fees  that 
satisfies  paragraph  (f)(l)(x)  of  this 
section;  and 

(iv)  The  preferred  form  and  format  of 
any  responsive  information  requested,  if 
other  than  paper  copies. 

(3)  A  request  for  identifiable  records 
shall  reasonably  describe  the  records  in 
a  \vay  that  enables  the  FDIC's  staff  to 
identify  and  produce  the  records  with 
reasonable  effort  and  without  unduly 
burdening  or  significantly  interfering 
with  any  of  the  FDIC's  operations. 

(c)  Defective  requests.  The  FDIC  need 
not  accept  or  process  a  request  that  does 
not  reasonably  describe  the  records 
requested  or  that  does  not  otherwise 
comply  with  the  requirements  of  this 
part.  The  FDIC  may  return  a  defective 
request,  specifying  the  deficiency.  The 
requester  may  submit  a  corrected 
request,  which  will  be  treated  as  a  new 
request. 

fd)  Processing  requests — (1)  Receipt  of 
requests.  Upon  receipt  of  any  request 
that  satisfies  paragraph  (b)  of  this 
section,  the  FOIA/PA  Unit,  Office  of  the 
Executive  Secretary,  shall  assign  the 
request  to  the  appropriate  processing 
schedule  pursuant  to  this  section.  The 
date  of  receipt  for  any  request,  including 
one  that  is  addressed  incorrectly  or  that 
is  referred  by  another  agency,  is  the  date 
the  Office  of  the  Executive  Secretary 
actually  receives  the  request. 

(2)  Multi-track  processing,  (i)  The 
FDIC  provides  different  levels  of 
processing  for  categories  of  requests 
under  this  part.  Requests  for  records 
that  are  readily  identifiable  by  the  Office 
of  the  Executive  Secretary  and  that  have 
already  been  cleared  for  public  release 
may  qualify  for  fast-track  processing.  All 
other  requests  shall  be  handled  under 
normal  processing  procedures,  unless 
expedited  processing  has  been  granted 
pursuant  to  paragraph  (d)(3)  of  this 
section. 

(ii)  The  FDIC  will  make  the 
determination  whether  a  request 
qualifies  for  fast-track  processing.  A 
requester  may  contact  the  FOIA/PA  Unit 
to  learn  whether  a  particular  request  has 
been  assigned  to  fast-track  processing.  If 
the  request  has  not  qualified  for  fast- 
track  processing,  the  requester  will  be 
given  an  opportunity  to  refine  the 
request  in  order  to  qualify  for  fast-track 
processing.  Changes  made  to  requests  to 
obtain  faster  processing  must  be  in 
writing. 

(3)  Expedited  processing.  Where  a 
person  requesting  expedited  access  to 
records  has  demonstrated  a  compelling 
need  for  the  records,  or  where  the  FDIC 
has  determined  to  expedite  the 
response,  the  FDIC  shall  process  the 
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request  as  soon  as  practicable.  To  show 
a  compelling  need  for  expedited 
processing,  the  requester  shall  provide  a 
statement  demonstrating  that: 
(i)  The  failure  to  obtain  the  records  on 
.  an  expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(ii)  The  requester  can  establish  that 
they  are  primarily  engaged  in 
information  dissemination  as  their  main 
professional  occupation  or  activity,  and 
there  is  urgency  to  inform  the  public  of 
the  government  activity  involved  in  Ihe 
request;  and 

liii)  The  requester's  statement  must  be 
certified  to  be  true  and  correct  to  the 
best  of  the  person's  knowledge  and 
belief  and  explain  in  detail  the  basis  for 
requesting  expedited  processing. 

(4)  Denial  of  expedited  processing.  A 
requester  seeking  expedited  processing 
wrill  be  notified  whether  expedited 
processing  has  been  granted  within  ten 
(10)  working  days  of  the  receipt  of  the 
request.  If  the  requester  is  denied 
expedited  processing,  the  requester  may 
file  an  appeal  pursuant  to  the 
procediu-es  set  forth  in  paragraph  (h)  of 
this  section,  and  the  FDIC  shall  respond 
to  the  appeal  within  ten  (10)  working 
days  after  receipt  of  the  appeal. 

(5)  Priority  of  responses.  Consistent 
with  sound  administrative  process  the 
FDIC  processes  requests  in  the  order 
they  are  received  in  the  separate 
processing  tracks.  However,  in  the 
agency's  discretion,  or  upon  a  court 
order  in  a  matter  to  which  the  FDIC  is 
a  party,  a  particular  request  may  be 
processed  out  of  turn. 

(6)  Notification,  (i)  The  time  for 
response  to  requests  will  be  20  working 
days  except: 

(A)  In  the  case  of  expedited  treatment 
under  paragraph  (d)(3)  of  this  section; 

(B)  Where  the  running  of  such  time  is 
suspended  for  the  calculation  of  a  cost 
estimate  for  the  requester  if  the  FDIC 
determines  that  the  processing  of  the 
request  may  exceed  the  requester's 
maximum  fee  provision  or  if  the  charges 
are  likely  to  exceed  $250  as  provided  for 
in  paragraph  (f){l){v)  of  this  section; 

(C)  Where  the  running  of  such  time  is 
suspended  for  the  payment  of  fees 
pursuant  to  paragraphs  (d)(6)(i)(B)  and 
(f)(1)  of  this  section;  or 

(D)  In  unusual  circumstances,  as 
defined  in  5  U.S.C.  552(a)(6)(B). 

(ii)  In  unusual  circumstances  as 
referred  to  in  paragraph  (d)(6)(i)(D)  of 
this  section,  the  time  limit  may  be 
extended  for  a  period  of: 

(A)  Ten  (10)  working  days  as  provided 
by  written  notice  to  the  requester, 
setting  forth  the  reasons  for  the 
extension  and  the  date  on  which  a 


determination  is  expected  to  be 
dispatched;  or 

(B)  Such  alternative  time  period  as 
agreed  to  by  the  requester  or  as 
reasonably  determined  by  the  FDIC 
when  the  FDIC  notifies  the  requester 
that  the  request  cannot  be  processed  in 
the  specified  time  limit. 

(iii)  Unusual  circimistances  may  arise 
when: 

(A)  The  records  are  in  facilities,  such 
as  field  offices  or  storage  centers,  that 
are  not  located  at  the  FT)IC's 
Washington  office; 

(B)  The  records  requested  are 
voluminous  or  are  not  in  close 
proximity  to  one  another;  or 

(C)  There  is  a  need  to  consult  with 
another  agency  or  among  two  or  more 
components  of  the  FDIC  having  a 
substantial  interest  in  the 
determination. 

(7)  Response  to  request.  In  response  to 
a  request  that  satisfies  the  requirements 
of  paragraph  (b)  of  this  section,  a  search 
shall  be  conducted  of  records 
maintained  by  the  FDIC  in  existence  on 
the  date  of  receipt  of  the  request,  and  a 
review  made  of  any  responsive 
information  located.  The  FDIC  shall 
notify  the  requester  of: 

(i)  The  FDIC's  determination  of  the 
request; 

(ii)  The  reasons  for  the  determination; 

(iii)  If  the  response  is  a  denial  of  an 
initial  request  or  if  any  information  is 
withheld,  the  FDIC  will  advise  the 
requester  in  writing: 

(A)  If  the  denial  is  in  part  or  in  whole; 

(B)  The  name  and  title  of  each  person 
responsible  for  the  denial  (when  other 
than  the  person  signing  the 
notification); 

(C)  The  exemptions  relied  on  for  the 
denial;  and 

(D)  The  right  of  the  requester  to 
appeal  the  denial  to  the  FDIC's  General 
Counsel  within  30  business  days 
following  receipt  of  the  notification,  as 
specified  in  paragraph  (h)  of  this 
section. 

(e)  Providing  responsive  records.  (1) 
Copies  of  requested  records  shall  be  sent 
to  the  requester  by  regular  U.S.  mail  to 
the  address  indicated  in  the  request, 
unless  the  requester  elects  to  take 
delivery  of  the  documents  at  the  FDIC  * 
or  makes  other  acceptable  arrangements, 
or  the  FDIC  deems  it  appropriate  to  send 
the  documents  by  another  means. 

(2)  The  FDIC  shall  provide  a  copy  of 
the  record  in  any  form  or  format 
requested  if  the  record  is  readily 
reproducible  by  the  FDIC  in  that  form  or 
format,  but  the  FDIC  need  not  provide 
more  than  one  copy  of  any  record  to  a 
requester. 

(3)  By  arrangement  with  the  requester, 
the  FDIC  may  elect  to  send  the 


responsive  records  electronically  if  a 
substantial  portion  of  the  request  is  in 
electronic  format.  If  the  information 
requested  is  made  pursuant  to  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  it 
will  not  be  sent  by  electronic  means 
unless  reasonable  security  measures  can 
be  provided. 

(f)  Fees— (1)  General  rules,  (i)  Persons 
requesting  records  of  the  FDIC  shall  be 
charged  for  the  direct  costs  of  search, 
duplication,  and  review  as  set  forth  in 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section,  unless  such  costs  are  less  than 
the  FDIC's  cost  of  processing  the 
requester's  remittance. 

(ii)  Requesters  will  be  charged  for 
search  and  review  costs  even  if 
responsive  records  are  not  located  or.  ff 
located,  are  determined  to  be  exempt 
from  disclosure. 

(iii)  Multiple  requests  seeking  similar 
or  related  records  fit)m  the  same 
requester  or  group  of  requesters  will  be 
aggregated  for  the  purposes  of  this 
section. 

(iv)  If  the  FDIC  determines  that  the 
estimated  costs  of  search,  duplication, 
or  review  of  requested  records  will 
exceed  the  dollar  amount  specified  in 
the  request,  or  if  no  dollar  amount  is 
specified,  the  FDIC  will  advise  the 
requester  of  the  estimated  costs  (if 
greater  than  the  FDIC's  cost  of 
processing  the  requester's  remittance). 
The  requester  must  agree  in  writing  to 
pay  the  costs  of  search,  duplication,  and 
review  prior  to  the  FDIC  initiating  any 
records  search. 

(v)  If  the  FDIC  estimates  that  its 
search,  duplication,  and  review  costs 
will  exceed  $250.00,  the  requester  must 
pay  an  amount  equal  to  20  percent  of 
the  estimated  costs  prior  to  the  FDIC 
initiating  any  records  search. 

(vi)  The  FDIC  shall  ordinarily  collect 
all  applicable  fees  imder  the  final 
invoice  before  releasing  copies  of 
requested  records  to  the  requester, 
(vii)  The  FDIC  may  require  any 
requester  who  has  previously  failed  to 
pay  the  charges  under  this  section 
within  30  calendar  days  of  mailing  of 
the  invoice  to  pay  in  advance  the  total 
estimated  costs  of  search,  duplication, 
and  review.  The  FDIC  may  also  require 
a  requester  who  has  any  charges 
outstanding  in  excess  of  30  calendar 
days  following  mailing  of  the  invoice  to 
pay  the  full  amount  due,  or  demonstrate 
that  the  fee  has  been  paid  in  full,  prior 
to  the  FDIC  initiating  any  additional 
records  search. 

(viii)  The  FDIC  may  begin  assessing 
interest  charges  on  unpaid  bills  on  the 
31st  day  following  the  day  on  which  the 
invoice  was  sent.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  title 
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31  of  the  United  Sfites  Code  and  will 
accrue  from  the  d^He  of  the  invoice. 

(ix)  The  time  limit  for  the  FDIC  to 
respond  to  a  request  will  not  begin  to 
run  until  the  FDIC  has  received  the 
requester's  written  agreement  imder 
paragraph  (f)(l)(iv)  of  this  section,  and 
advance  payment  under  paragraph  (f)(1) 
(v)  or  (vii)  of  this  section,  or  payment  of 
outstanding  charges  under  paragraph 
(f)(l)(vii)  or  (viii)  m  this  section. 

(x)  As  part  of  the[ initial  request,  a 
requester  may  askltjhat  the  FDIC  waive 
or  reduce  fees  if  dlsclosxu^  of  the 
records  is  in  the  public  interest  because 
it  is  likely  to  contiipute  significantly  to 
public  understanaing  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  Determinations  as  to  a 
waiver  or  reducti0it  of  fees  will  be  made 
by  the  Executive  Secretary  (or  designee) 
and  the  requester  will  be  notified  in 
writing  of  his/her  determination.  A 
determination  not  io  grant  a  request  for 
a  waiver  or  reduciibn  of  fees  under  this 
paragraph  may  be!  appealed  to  the 
FDIC's  General  Cbinsel  (or  designee) 
piu^uant  to  the  pincedure  set  forth  in 
paragraph  (h)  of  this  section. 

(2)  Chargeable  fdes  by  category  of 
requester,  (i)  Commercial  use  requesters 
shall  be  charged  search,  duplication  and 
review  costs.         J 

(ii)  Educational!  institutions,  non- 
commercial scien^fic  institutions  and 
news  media  representatives  shall  be 
charged  duplication  costs,  except  for  the 


first  100  pages. 

(iii)  Requesters 
paragraph  (f)(2)  (i 


;  r  ot  described  in 
or  (ii)  of  this  section 
shall  be  charged  the  full  reasonable 
direct  cost  of  search  and  duplication, 
except  for  the  firs ;  Itwo  hours  of  search 
time  and  first  100  pages  of  duplication. 

(3)  Fee  schedule.  The  dollar  amount 
of  fees  which  the  FDIC  may  charge  to 
records  requester^  will  be  established  by 
the  Chief  FinanciiiOfficer  of  the  FDIC 
(or  designee).  The  FDIC  may  charge  fees 
that  recoup  the  fujll  allowable  direct 
costs  it  incurs.  Fe^  are  subject  to 
change  as  costs  change. 

(i)  Manual  seaivhes  for  tvcords.  The 
FDIC  will  charge  for  manual  searches 
for  records  at  the  basic  rate  of  pay  of  the 
employee  making  ihe  search  plus  16 
percent  to  cover  ejipployee  benefit  costs. 
Where  a  single  cla$s  of  personnel  [e.g., 
all  clerical,  all  professional,  or  all 
executive)  is  used  exclusively,  the  FDIC, 
at  its  discretion,  inay  establish  and 
charge  an  average  rate  for  the  range  of 
grades  typically  involved. 

(ii)  Computer  searches  for  records. 
The  fee  for  searches  of  computerized 
records  is  the  acti^^l  direct  cost  of  the 
search,  including  computer  time, 
computer  runs,  aiid  the  operator's  time 


apportioned  to  the  search.  The  fee  for  a 
computer  printout  is  the  actual  cost. 
The  fees  for  computer  supplies  are  the 
actual  costs.  The  FDIC  may,  at  its 
discretion,  establish  and  charge  a  fee  for 
computer  searches  based  upon  a 
reasonable  FDIC-wide  average  rate  for 
central  processing  imit  operating  costs 
and  the  operator's  basic  rate  of  pay  plus 
16  percent  to  cover  employee  benefit 
costs. 

(iii)  Duplication  of  records.  (A)  The 
per-page  fee  for  paper  copy 
reproduction  of  docimients  is  the 
average  FDIC-wide  cost  based  upon  the 
reasonable  direct  costs  of  making  such 
copies. 

(B)  For  other  methods  of  reproduction 
or  duplication,  the  FDIC  will  charge  the 
actual  direct  costs  of  reproducing  or 
duplicating  the  dociunents. 

(iv)  Review  of  records.  The  FDIC  will 
charge  conunercial  use  requesters  for 
the  review  of  records  at  the  time  of 
processing  the  initial  request  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure  at  the  basic 
rate  of  pay  of  the  employee  making  the 
search  plus  16  percent  to  cover 
employee  benefit  costs.  Where  a  single 
class  of  personnel  (e.g.,  all  clerical,  all 
professional,  or  all  executive)  is  used 
exclusively,  the  FDIC,  at  its  discretion, 
may  establish  and  charge  an  average  rate 
for  the  range  of  grades  typically 
involved.  The  FDIC  will  not  charge  at 
the  administrative  app>eal  level  for 
review  of  an  exemption  already  applied. 
When  records  or  portions  of  records  are 
withheld  in  full  under  an  exemption 
which  is  subsequently  determined  not 
to  apply,  the  FDIC  may  charge  for  a 
subsequent  review  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered. 

(v)  Other  services.  Complying  with 
requests  for  special  services,  other  than 
a  readily  produced  electronic  form  or 
format,  is  at  the  FDIC's  discretion.  The 
FDIC  may  recover  the  full  costs  of 
providing  such  services  to  the  requester. 

(4)  Publication  of  fee  schedule  and 
effective  date  of  changes,  (i)  The  fee 
schedule  is  made  available  on  the  FDIC 
World  Wide  Web  page,  found  at 
http://www.fdic.gov. 

(li)  The  fee  schedule  will  be  set  forth 
in  the  "Notice  of  Federal  Deposit 
-Insurance  Corporation  Records  Fees" 
issued  in  December  of  each  year  or  in 
such  "Interim  Notice  of  Federal  Deposit 
Insurance  Corporation  Records  Fees"  as 
may  be  issued.  Copies  of  such  notices 
may  be  obtained  at  no  charge  fit)m  the 
Office  of  the  Executive  Secretary,  FOIA/ 
PA  Unit,  550  17th  Street,  NW, 
Washington,  D.C.  20429,  and  are 
available  on  the  Web  page  as  noted  in 
paragraph  (f)(4)(i)  of  this  section. 


(iii)  The  fees  implemented  in  the 
December  or  Interim  Notice  will  be 
effective  30  days  after  issuance. 

(5)  Use  of  contractors.  The  FDIC  may 
contract  with  independent  contractors 
to  locate,  reproduce^  and/or  disseminate 
records;  provided,  however,  that  the 
FDIC  has  determined  that  the  ultimate 
cost  to  the  requester  will  be  no  greater 
than  it  would  be  if  the  FDIC  performed 
these  tasks  itself.  In  no  case  will  the 
FDIC  contract  out  responsibilities  which 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  552)  provides  that  the  FDIC 
alone  may  discharge,  such  as 
determining  the  applicability  of  an 
exemption  or  whether  to  waive  or 
reduce  fees. 

(g)  Exempt  information.  A  request  for 
records  may  be  denied  if  the  requested 
record  contains  information  which  falls 
into  one  or  more  of  the  following 
categories. '  If  the  requested  record 
contains  both  exempt  and  nonexempt 
information,  the  nonexempt  portions 
which  may  reasonably  be  segregated 
from  the  exempt  portions  will  be 
released  to  the  requester.  If  redaction  is 
necessary,  the  FDIC  will,  to  the  extent 
technically  feasible,  indicate  the  amount 
of  material  deleted  at  the  place  in  the 
record  where  such  deletion  is  made    ^ 
unless  that  indication  in  and  of  itself 
will  jeopardize  the  purpose  for  the 
redaction.  The  categories  of  exempt 
records  are  as  follows: 

(1)  Records  that  are  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order; 

(2)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  FDIC; 

^3)  Records  specifically  exempted 
from  disclosure  by  statute,  provided  that 
such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  ift>  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  that  is  privileged  or  confidential; 

(5)  Interagency  or  intra-agency 
memoranda  or  letters  that  would  not  be 


'  Classification  of  a  record  as  exempt  Erom 
disclosure  under  the  provisions  of  this  paragraph 
(g)  shall  not  be  construed  as  authority  to  withhold 
the  record  if  it  is  otherwise  subject  to  disclosure 
under  the  Privacy  Act  of  1974  (5  U.S.C.  552a)  or 
other  federal  statute,  any  applicable  regulation  of 
FDIC  or  any  other  federal  agency  having 
jurisdiction  thereof,  or  any  directive  or  order  of  any 
court  of  competent  jurisdiction. 
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available  by  law  to  a  private  party  in 
litigation  with  the  FDIC; 

(6)  Personnel,  medical,  and  similar 
files  (including  financial  files)  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy; 

(7)  Records  compiled  for  law 
enforcement  purposes,  but  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records: 

(i)  Could  reasonably  be  expected  to   ' 
interfere  with  enforcement  proceedings 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial    — 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
records  on  a  confidential  basis; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual: 

(8)  Records  that  are  contained  in  or 
related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  the  FDIC  or  any 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(h)  Appeals.  (1)  Appeals  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  FDIC,  550  1 7th  Street,  NW.     ' 
Washington,  DC  20429. 

(2)  A  person  whose  initial  request  for 
records  under  this  section,  or  whose 
request  for  a  waiver  ef  fees  under 
paragraph  (f)(l)(x)  of  this  section,  has 
been  denied,  either  in  part  or  in  whole, 
has  the  right  to  appeal  the  denial  to  the 
FDIC's  General  Counsel  (or  designee) 
-  within  30  business  days  after  receipt  of 
notification  of  the  denial.  Appeals  of 
denials  of  initial  requests  or  for  a  waiver 
of  fees  must  be  in  writing  and  include 
any  additional  information  relevant  to 
consideration  of  the  appeal. 

(3)  Except  in  the  case  of  an  appeal  for 
expedited  treatment  under  paragraph 
(d)(3)  of  this  section,  the  FDIC  will 
notify  the  appellant  in  writing  within  20 
business  days  after  receipt  of  the  appeal 
and  will  state: 

(i)  Whether  it  is  granted  or  denied  in 
whole  or  in  part; 


(ii)  The  name  and  title  of  each  person 
responsible  for  the  denial  (if  other  than 
the  person  signing  the  notification); 

(iii)  The  exemptions  relied  upon  for 
the  denial  in  the  case  of  initial  requests 
for  records;  and 

(iv)  The  right  to  judicial  review  of  the 
denial  under  the  FOIA. 

(4)  If  a  requester  is  appealing  for 
denial  of  expedited  treatment,  the  FDIC 
will  notify  the  appellant  within  10 
business  days  after  receipt  of  the  appeal 
of  the  FDIC's  disposition. 

(i)  Records  of  another  agency.  If  a 
requested  record  is  the  property  of 
another  federal  agency  or  department, 
and  that  agency  or  department,  either  in 
writing  or  by  regulation,  expressly 
retains  owrnership  of  such  record,  upon 
receipt  of  a  request  for  the  record  the 
FDIC  will  promptly  inform  the  requester 
of  this  ownership  and  immediately  shall 
forward  the  request  to  the  proprietary 
agency  or  department  either  for 
processing  in  accordance  with  the 
latter's  regulations  or  for  guidance  with 
respect  to  disposition. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C..  this  9th  day  of 
December  1997. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Executive  Secretary. 

[PR  Doc.  97-34037  Filed  12-31-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 
RIN:  3220-AB33 

General  Administration 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  revise  its 
regulations  to  eliminate  the  list  of  Board 
forms  and  their  descriptions  found 
therein.  The  Board  also  proposes  to 
remove  the  tables  which  cross-reference 
Board  forms  to  OMB  information 
collection  control  numbers  and  sections 
in  the  Code  of  Federal  Regulations.  The 
purpose  of  these  proposed  revisions  is 
to  eliminate  either  out-of-date 
information  or  information  already 
provided  elsewhere  in  a  more  usable 
fashion. 

EFFECTIVE  DATE:  Comments  must  be 
received  by  March  3. 1998. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney. 


Raibt)ad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611.  (312) 
751-4513.  TDD  (312)  754-4701. 
SUPPLEMENTARY  INFORMATION:  Section 
200.3  of  the  Board's  regulations 
currently  purports  to  list  all  Board 
forms.  This  listing  is  not  required  by 
any  authority  currently  in  effect  and  is 
out-of-date. 

Section  200.3  also  contains  a  table 
which  lists  Board  forms,  their  OMB 
information  control  numbers,  and  where 
the  information  collection  is  found  in 
the  text  of  the  Code  of  Federal 
Regulations.  Such  tables  are  not 
required  since  the  Board  lists  the  OMB 
control  number  on  its  forms  and  in  the 
text  of  any  regulation  requiring 
information  collection.  See  5  CFR 
1320.3(f). 

The  revised  regulation  will  provide 
that  Board  forms  may  be  obtained  from 
Board  headquarters  or  from  local  Board 
offices. 

The  Board,  with  the  agreement  of  the 
Office  of  Management  and  Budget,  has 
determined  that  this  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866;  therefore,  no  regulatory  impact 
analysis  is  required.  There  are  no 
information  collections  associated  with 
this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees,  Raifroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble.  Part  200.  Title  20.  Chapter  n. 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231frb)(5)  and  45  U.S.C. 
362;  §  200,4  also  issued  under  5  U.S.C.  552: 
§  200. 5  also  issued  under  5  U.S.C.  552a; 
§  200.6  also  issued  under  5  U.S.C.  552b; 
§200.7  also  issued  under  31  U.S.C.  3717. 

2.  Section  200.3.  "Designation  of 
forms  and  display  of  assigned  OMB 
control  numbers."  is  revised  to  read  as 
follows:  §  200.3  Obtaining  forms  from 
the  Railroad  Retirement  Board. 

Forms  used  by  the  Board,  including 
applications  for  benefits  and 
informational  publications,  may  be 
obtained  from  the  Board's  headquarters 
at  844  Rush  Street,  Chicago,  Illinois 
60611,  and  from  local  Board  offices. 

Dated:  December  19, 1997. 
By  Authority  of  the  Board. 

Beatrice  Ezerski. 

Secretary  to  the  Board. 

(PR  Doc.  97-34186  Filed  12-31-97;  8:45  am) 
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DEPARTMENT  Olf  ^E  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[REG-1 99333-07] 
RIN  1545-AV56 

Qualified  Long-T^Am  Care  Insurance 
Contracts 

AGENCY:  Internal  I^^venue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  pix>posed  rulemaking 

and  notice  of  public  hearing. 


ibiipl 


summary:  This  do^ment  contains 
proposed  regulations  relating  to 
consumer  protection  with  respect  to 
qualified  long-ten^  care  insurance 
contracts  and  relating  to  events  that  will 
be  considered  mararial  changes  with 
respect  to  long-teirii  care  insiu-ance 
contracts  issued  prior  to  January  1, 
1997.  Changes  to  tl^e  applicable  law 
were  made  by  thefflealth  Insurance 
Portability  and  Adcountability  Act  of 
1996.  The  regulations  affect  issuers  of 
long-term  care  insurance  contracts  and 
individuals  entitls(  1  to  receive  payments 
under  these  contracts.vThe  regulations 
are  necessary  to  provide  these  taxpayers 
with  guidance  needed  to  comply  with 
these  changes. 

dates:  Written  coroments  must  be 
received  by  April  3, 1998.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduleq  for  May  13, 1998, 
must  be  received  by  April  2, 1998. 

ADDRESSES:  Send  Submissions  to: 
CC:DOM:CORP:R  {JREG-109333-97). 
room  5226,  IntemBJl  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  deliy0red  between  the 
hours  of  8  a.m.  anjd  5  p.m.  to 
CC:DOM:CORP:R  (REG-109333-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  AJltematively, 
taxpayers  may  alsb  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Fage,  or  by  submitting 
comments  directlyto  the  IRS  Internet 
.  site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/commeiils.html.  The  public 

hearing  will  be  hejln  in  room  2615. 
Internal  Revenue  Building,  1111 
Constitution  Aven^ie  NW,  Washington, 
DC.  ji 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Katharine 
A.  Hossofsky,  (202)  622-3477; 
concerning  submi|S|sions  and  the 
hearing,  LaNita  V  ihDyke,  (202)  622- 
7190  (not  toll-free  numbers). 


SUPPLBIENTARY  INFORMATION: 

Background 

This  dociunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
rules  under  section  7702B  of  the 
Internal  Revenue  Code  of  1986  (the 
"Code").  Section  7702B  was  added  by 
sections  321  and  325  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191, 110  Stat.  1936,  2054  and  110 
Stat,  at  2063)  ("HIFAA").  Notice  97-31, 
1997-21 1.R.B.  5  (May  6, 1997),  provides 
interim  guidance  on  certain  provisions 
of  section  7702B  and  other  provisions  of 
the  Code  added  or  amended  by  HIFAA. 

Explanation  of  Statutory  Provisions 

Section  7702B  establishes  the  tax 
treatment  for  qualiRed  long-term  care 
insurance  contracts.  Sections  7702B(a) 
(1)  and  (3)  provide  that  a  quahfied  long- 
term  care  insurance  contract  is  treated 
as  an  accident  and  health  insurance 
contract  and  that  any  employer  plan 
providing  coverage  under  a  qualified 
long-term  care  insurance  contract  is 
treated  as  an  accident  or  health  plan 
with  respect  to  that  coverage. 

Section  7702B(a)(2)  provides  that 
amounts  (other  than  policyholder 
dividends  and  premium  dividends) 
received  under  a  qualified  long-term 
care  insurance  contract  are  generally 
excludable  from  gross  income  as 
amounts  received  for  personal  injuries 
and  sickness. 

Section  213(d)(1)(D)  was  amended  by 
section  322  of  HIFAA  to  provide  that 
eligible  long-term  care  premiums  as 
defined  in  section  213(d)(10)  are 
deductible  medical  expenses. 

Under  section  7702B(b)(l)(F),  a 
qualified  long-term  care  insurance 
contract  must  meet  the  consumer 
protection  provisions  of  section 
7702B(g).  In  addition,  section  4980C 
imposes  an  excise  tax  on  issuers  of 
qualified  long-term  care  insurance 
contracts  that  do  not  provide  further 
consumer  protections. 

Section  7702B  of  the  Code  applies  to 
contracts  issued  after  December  31, 
1996.  Section  321(f)(2)  of  HIFAA  treats 
a  contract  issued  before  January  1, 1997, 
as  a  qualified  long-term  care  insurance 
contract  under  section  7702B(b)  of  the 
Code,  and  services  provided  or 
reimbursed  under  such  a  contract  as 
qualified  long-term  care  services  luider 
section  7702B(c)  of  the  Code,  provided 
the  contract  met  the  long-term  care 
requirements  of  the  State  in  which  the 
contract  was  sitused  at  the  time  the 
contract  was  issued.  Section  321(f)(2)  of 
HIFAA  also  provides  that  in  the  case  of 
an  individual  covered  on  December  31, 


1996,  by  a  State  long-term  care  plan 
imder  section  7702B(f)  of  the  Code,  the 
terms  of  the  plan  on  that  date  are  treated 
as  a  contract  meeting  the  long-term  care 
insurance  requirements  of  that  State. 

Section  321(0(4)  of  HIFAA  provides 
that  for  purposes  of  applying  sections 
101(f),  7702,  and  7702A  of  the  Code, 
neither  the  issuance  of  a  rider  that  is 
treated  as  a  qualified  long-term  care 
insiuance  contract  nor  the  addition  of 
any  provision  required  to  conform  any 
other  long-term  care  rider  to  the 
requirements  applicable  to  a  qualified 
long-term  care  insurance  contract  is 
treated  as  a  modification  or  material 
change  of  the  contract. 

Explanation  of  Provisions 

The  proposed  regulations  provide 
guidance  concerning: 

•  the  consumer  protection  requirements 
that  apply  to  qualified  long-term  care 
insurance  contracts  under  sections 
7702B(g),  7702B(b)(l)(F),  and  4980C 
of  the  Code;  and 

•  the  grandfather  provisions  of  section 
321(f)(2)  of  HIFAA  under  which  pre- 
1997  contracts  are  treated  as  qualified 
long-term  care  insurance  contracts  if 
certain  conditions  are  met. 

The  standards  in  the  proposed 
regulations  are  based  on  safe  harbors 
that  were  originally  set  forth  in  Notice 
97-31.  They  reflect  comments  made  by 
consumer  representatives,  issuers  of 
long-term  care  insurance,  independent 
sales  agents.  State  regulators  of  long- 
term  care  insurance,  and  others.  The 
proposed  regulations  are  intended  to 
provide  clear  and  workable  rules  to 
assist  those  who  want  to  ensure  that  a 
contract  issued  before  1997  retains  its 
status  as  a  qualified  long-term  care 
insurance  contract. 

Notice  97-31 

Notice  97-31  was  issued  to  provide 
interim  standards  for  taxpayers  to  use  in 
interpreting  the  new  long-term  care 
provisions  and  to  facilitate  operation  of 
the  insurance  market  by  avoiding  the 
need  to  amend  contracts.  For  example. 
Notice  97-31  includes  interim  guidance 
on  the  determination  of  whether  an 
individual  is  a  "chronically  ill 
individual,"  including  safe  harbor 
definitions  of  the  terms  "substantial 
assistance,"  "hands-on  assistance," 
"standby  assistance,"  "severe  cognitive 
impairment,"  and  "substantial 
supervision."  The  standards  contained 
in  Notice  97-31  include  interim 
guidance  on  both  the  consiuner 
protection  provisions  and  the  scope  of 
the  statutory  grandfather  provisions  that 
apply  to  long-term  care  insurance 
contracts  issued  before  1997. 
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Consumer  Protection  Requirements 

Under  sections  7702B(b)(l)(F). 
7702B(g),  and  4980C.  qualified  long- 
term  care  insurance  contracts  and 
issuers  of  those  contracts  are  required  to 
satisfy  certain  provisions  of  the  model 
act  and  model  regulation  promulgated 
by  the  National  Association  of  Insurance 
Commissioners  (NAIC)  for  long-term 
care  insurance  as  of  January  1993.  The 
requirements  relate  to  guaranteed 
renewability.  unintentional  lapse, 
disclosure,  prohibitions  against  post- 
claims  underwriting,  inflation 
protection,  and  prohibitions  against  pre- 
existing conditions  exclusions  and 
probationary  periods.  Section  4980C 
imposes  an  excise  tax  on  an  issuer  of  a 
qualified  long-term  care  insurance 
contract  if,  after  1996.  the  issuer  fails  to 
satisfy  certain  requirements,  including 
requirements  relating  to  application 
forms,  reporting,  marketing, 
appropriateness  of  recommended 
purchase,  standard  format  outline  of 
coverage,  delivery  of  a  shopper's  guide, 
right  to  return,  outline  of  coverage,  and 
incontestability.  Most  of  these 
requirements  are  based  on  the  NAIC 
model  act  and  regulation. 

The  proposed  regulations  reflect  the 
standards  that  were  set  forth  in  Notice 
97-31.  For  example,  the  consumer 
protection  requirements  will  be 
considered  satisfied  if  a  contract 
complies  with  State  law  in  a  State  that 
has  adopted  the  related  NAIC  model  or 
a  more  stringent  version  of  the  model. 


Pre- 1997  Long-Term  Care  Insurance 
Contracts 

SecUon  321(f)(2]  of  HIPAA  provides 
that  a  contract  issued  before  January  1, 
1997,  is  treated  as  a  qualified  long-term 
care  insurance  contract  if  the  contract 
met  the  "long-term  care  insurance 
requirements  of  the  State"  in  which  the 
contract  was  sitused  at  the  time  it  was 
issued.  Under  the  proposed  regulations, 
the  date  on  which  a  long-term  care 
insurance  contract  other  than  a  group 
long-term  care  insurance  contract  is 
issued  is  generally  the  date  assigned  to 
the  contract  by  the  insurance  company. 
In  no  event  is  the  issue  date  eariier  than 
the  date  on  which  the  policyholder 
submitted  a  signed  application  for 
coverage  to  the  insurance  company.  In 
addition,  if  the  period  between  the  date 
of  application  and  the  date  on  which  the 
long-term  care  insurance  contract 
actually  becomes  effective  is 
substantially  longer  than  under  the 
insurance  company's  usual  business 
practice,  then  the  issue  date  is  the  date 
the  contract  becomes  effective.  For 
purposes  of  applying  the  grandfather 
rule  of  section  321(f)(2)  to  a  group  long- 


term  care  insurance  contract,  the  issue 
date  of  the  contract  is  the  date  the  group 
contract  was  issued.  As  a  result, 
coverage  for  an  individual  who  joins  a 
grandfathered  group  long-term  care 
insurance  contract  on  or  after  January  1. 
1997.  is  accorded  the  same  treatment 
under  section  321(f)(2)  as  is  accorded 
coverage  for  those  who  joined  the  group 
before  that  date. 

For  purposes  of  applying  section 
321(f)(2)  of  HIPAA  to  long-term  care 
insurance  contracts  issued  before 
January  1, 1997,  a  material  change  in  the 
contract  generally  is  considered  the 
issuance  of  a  new  contract.  Notice  97- 
31  provides  that  a  material  change 
includes  any  change  in  the  terms  of  the 
contract  altering  the  amount  or  timing  of 
any  item  payable  by  the  policyholder  (or 
certificate  holder),  the  insured,  or  the 
insurancfe  company.  Notice  97-31  also 
provides  that  the  exercise  of  an  option 
or  right  granted  to  a  policyholder  under 
a  qualified  long-term  care  insurance 
contract  as  in  effect  on  December  31, 
1996,  does  not  constitute  a  material 
change. ' 

After  Notice  97-31  was  Issued, 
commentators  recommended  that 
certain  common  practices  should  not 
cause  long-term  care  insurance  contracts 
issued  before  January  1,  1997,  to  lose 
their  grandfathered  status.  In  response 
to  these  comments,  the  proposed 
regulations  provide  additional 
exceptions  to  the  general  rule  that  a 
material  change  in  a  long-term  care 
insurance  contract  issued  before  January 
1, 1997.  will  be  considered  the  issuance 
of  a  new  contract. 

•  The  proposed  regulations  provide 
that  the  exercise  of  any  right  provided 
to  a  policyholder  (i.e.,  a  right  that  can 
be  exercised  without  the  issuer's 
consent  and  without  other  conditions, 
such  as  underwriting)  or  the  addition  of 
any  right  that  is  required  by  State  law 
to  be  provided  to  the  policyholder  will 
not  be  treated  as  a  material  change  to  a 
long-term  care  insurance  contract. 

•  In  addition,  the  proposed 
regulations  provide  that  the  following 
practices  will  not  be  treated  as  material 
changes  for  purposes  of  section  7702B: 
(1)  Any  change  in  the  mode  of  premium 
payment,  such  as  a  change  from  paying 
premiums  monthly  to  quarterly;  (2)  any 
classwide  increase  or  decrease  in 
premiums  for  contracts  that  have  been 
issued  on  a  guaranteed  renewable  basis; 


(3)  a  reduction  in  premiums  due  to  the 
purchase  of  a  long-term  care  insurance 
policy  by  a  member  of  the  _^ 
policyholder's  family;  (4)  any  reduction 
in  coverage  (with  correspondingly  lower 
premiums)  made  at  the  request  of  a 
policyholder;  (5)  the  addition,  without 
an  increase  in  premiums,  of  alternative 
forms  of  benefits  that  may  be  selected  by 
the  policyholder;  (6)  the  purchase  of  a 
rider  to  increase  benefits  under  a  pre- 
1997  contract  if  the  rider  would 
constitute  a  qualified  long-term  care 
insurance  contract  if  it  were  a  separate 
contract;  ^  (7)  the  deletion  of  a  rider  or  . 
provision  of  a  contract  (called  an  HHS 
rider)  that  prohibited  coordination  of 
benefits  with  Medicare;  and  (8)  the 
effectuation  of  a  continuation  or 
conversion  of  coverage  right  under  a 
group  contract  following  an  individual's 
ineligibility  for  continued  coverage 
under  the  group  contract. 

The  proposed  regulations  include 
examples  illustrating  certain  of  these 
standards.  The  exceptions  to  the  general 
rule  that  a  material  change  insults  in  the 
issuance  of  a  new  contract  apply  solely 
for  purposes  of  determining  whether  a 
pre-1997  insurance  contract  is  treated  as 
a  qualified  long-term  care  insurance 
contract  under  section  7702B.3 

Comments  are  requested  on  these 
standards,  including  (1)  whether  the 
material  change  rules  in  the  proposed 
regulations  should  be  limited  to  pre- 
1997  long-term  cara  insurance  contracts 
that  cannot  have  cash  surrender  value; 
(2)  whether  there  are  any  conditions 
under  which  the  expansion  of  coverage 
under  a  group  long-term  care  insurance 
contract  in  connection  with  a  corporate 
merger,  acquisition  or  similar 
transaction  should  not  constitute  a 
material  change;  and  (3)  whether  the 
extension  of  a  group  long-term  care 
contract  to  a  collective  bargaining  unit 
is  a  material  change  in  all  cases.  For 


'  The  definition  of  material  change  in  Notice  97- 
31  is  narrower  than  the  definition  of  material 
change  for  purposes  of  other  sections  of  the  Code. 
For  example,  the  exercise  of  an  option  in  a  life 
insurance  contract  results  in  the  loss  of 
grandfathering  under  section  7702  if  the  option 
only  guarantees  terms  that  are  likely  to  be  available 
when  the  option  is  exercised. 


^  Thus  for  example,  the  only  coverage  provided 
under  the  rider  must  be  coverage  for  qualified  long- 
term  care  services  and  the  purchase  must  satis^  the 
consumer  protection  requiremenU  of  section 
7702B(g)  of  the  Code.  (This  would  not  include 
protections  that  apply  only  the  first  time  a  contract 
IS  purchased,  i.e.,  subsections  (g)(2)(A)(i)(m),  (V) 
(Vn)  (other  than  section  6B  of  the  NAIC  model 
regulation),  and  (X).  (g)(3).  and  (g)(4)  of  section 
7702B.  Similarly,  subsections  (c)(l)(A)(i)  and  (c)(2) 
of  section  4960C  would  apply  only  the  first  time  a 
contract  is  purchased.) 

'The  exceptions  depart  from  the  definition  of 
material  change  that  would  apply  for  purposes  of 
other  sections  of  the  Code,  including  sections  7702 
7702A,  101(f),  and  264.  These  exceptions  are 
consistent  with  the  purpose  of  section  7702B. 
which  has  the  effect  of  expanding  the  tax  benefits 
for  certain  long-term  care  insurance  contracts.  By 
contrast,  sections  7702,  7702A,  101(f).  and  264,  for 
example,  limit  the  tax  benefits  associated  with 
certain  insurance  products  and.  unlike  pre-1997 
long-term  care  insurance  contracts,  apply  to 
contracts  with  a  substantial  investment  orienution. 


continue  to 
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example,  should  the  extension  of  a 
group  long-term  c*re  contract  to  a 
bargaining  unit  after  1997  be  treated  as 
a  material  changq  if  the  bargaining 
agreement  for  thel  imit  has  not  been 
renewed  since  beifore  the  group  contract 
was  first  adopted? 

Comments  alsoj  ttre  requested  on  what 
the  effective  datejpf  the  final  regulations 
should  be.  It  is  intended  that  the 
regulations  will  not  be  effective  until 
after  the  end  of  a  i^pecified  period 
following  adoptic^ti  of  the  final 
regulations.  Taxpjayers  may  rely  on 
these  proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  If.  and  to  the  extent,  future 
guidance  is  morejiestrictive  than  the 
guidance  in  these  proposed  regulations, 
the  future  guidance  will  be  applied 
without  retroactive  effect.  In  addition, 
until  further  notice,  taxpayers  may 
continue  to  rely  oi  Notice  97-3-1. 

Special  Anal] 


It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulaktiry  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  {that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  sipall  entities,  the 
Regulatory  FlexibUity  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu^uant  to 
section  7805(f)  of  the  Memal  Revenue 
Code,  this  notice  tif  proposed 
rulemaking  will  ti^  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  ^iball  business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  willlbe  given  to  any 
comments  that  arfe  submitted  timely  to 
the  IRS  (a  signed  original  and  eight  (8) 
copies).  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  13, 1998,  at  10  a.m.,  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Ave^e  NW,  Washington, 
DC.  Because  of  aocess  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts.  ]  I    ■ 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wi^  to  present  oral 
comments  at  the  bearing  must  submit 
written  comments  by  April  2, 1998  and 
submit  an  outlinel  of  the  topics  to  be 


discussed  and  the  time  to  be  devoted  to 
each  topic  by  April  2, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Katherine  A.  Hossofsky, 
Office  of  Assistant  Chief  Coimsel 
(Financial  Institutions  &  Products). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 

Par.  2.  Sections  1.7702B-1  through 
1.7702B-2  are  added  to  read  as  follows: 

§  1 .7702B-1    Consumer  protection 
provisions. 

(a)  In  general.  Under  sections 
7702B(b)(l)(F),  7702B(g),  and  4980C, 
qualified  long-term  care  insurance 
contracts  and  issuers  of  those  contracts 
are  required  to  satisfy  certain  provisions 
of  the  Long-Term  Care  Insurance  Model 
Act  (Model  Act)  and  Long-Term  Care 
Insurance  Model  Regulation  (Model 
Regulation)  promulgated  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC),  as  adopted  as  of 
January  1993.  The  requirements  for 
qualified  long-term  care  insurance 
contracts  under  sections  7702B(b)(l)(F) 
and  7702B(g)  relate  to  guaranteed 
renewal  or  noncancellability, 
prohibitions  on  limitations  and 
exclusions,  extension  of  benefits, 
continuation  or  conversion  of  coverage, 
discontinuance  and  replacement  of 
policies,  unintentional  lapse,  disclosure, 
prohibitions  against  post-claims 
underwriting,  minimum  standards, 
inflation  protection,  prohibitions  against 
pre-existing  conditions  exclusions  and 
probationary  periods,  and  prior 
hospitalization.  The  requirements  for 
qualified  long-term  care  insurance 
contracts  imder  section  4980C  relate  to 


application  forms  and  replacement 
coverage,  reporting  requirements,  filing 
requirements  for  marketing,  standards 
for  marketing,  appropriateness  of 
recommended  purchase,  standard 
format  outline  of  coverage,  delivery  of  a 
shopper's  guide,  right  to  return,  outline 
of  coverage,  certificates  under  group 
plans,  policy  summary,  monthly  reports 
on  accelerated  death  benefits,  and 
incontestability  period. 

(b)  Coordination  with  State 
requirements — (1)  Contracts  issued  in  a 
State  that  imposes  more  stringent 
requirements.  If  a  State  imposes  a 
requirement  that  is  more  stringent  than 
the  analogous  requirement  imposed  by 
section  7702B(g)  or  4980C.  then,  under 
section  4980C(0,  compliance  with  the 
more  stringent  requirement  of  State  law 
is  considered  compliance  with  the 
parallel  requirement  of  section  7702B(g) 
or  4980C.  The  principles  of  paragraph 
(b)(3)  of  this  section  apply  to  any  case 
in  which  a  State  imposes  a  requirement 
that  is  more  stringent  than  the 
analogous  requirement  imposed  by 
section  7702B(g)  or  4980C  (as  described 
in  this  paragraph  (b)(1)),  but  in  which 
there  has  been  a  failure  to  comply  with 
that  State  requirement. 

(2)  Contracts  issued  in  a  State  that 
has  adopted  the  model  provisions.  If  a 
State  imposes  a  requirement  that  is  the 
same  as  the  parallel  requirement 
imposed  by  section  7702B(g)  or  4980C, 
compliance  with  that  requirement  of 
State  law  is  considered  compliance  with 
the  parallel  requirement  of  section 
7702B(g)  or  4980C,  and  failure  to 
comply  with  that  requirement  of  State 
law  is  considered  failure  to  comply  with 
the  parallel  requirement  of  section 
7702B(g)  or  4980C. 

(3)  Contracts  issued  in  a  State  that 
has  not  adopted  the  model  provisions  or 
more  stringent  requirements.  If  a  State 
has  not  adopted  the  Model  Act,  the 
Model-Regulation,  or  a  requirement  that 
is  the  same  as  or  more  stringent  than  the 
analogous  requirement  imposed  by 
section  7702B(g)  or  4980C,  then  the 
language,  caption,  format,  and  content 
requirements  imposed  by  sections 
7702B(g)  and  4980C  with  respect  to 
contracts,  applications,  ouUines  of 
coverage,  policy  summaries,  and  notices 
will  be  considered  satisfied  for  a 
contract  subject  to  the  law  of  that  State 
if  the  language,  caption,  format,  and 
content  are  substantially  similar  to  those 
required  under  the  parallel  provision  of 
the  Model  Act  or  Model  Regulation. 
Only  nonsubstantive  deviations  are 
permitted  in  order  for  language,  caption, 
format,  and  content  to  be  considered 
substantially  similar  to  the  requirements 
of  the  Model  Act  or  Model  Regxilation. 
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§  1.7702B-2    Special  rules  for  pre-1997 
long-term  care  insurance  contracts. 

(a)  Scope.  The  definitions  and  special 
provisions  of  this  section  apply  solely 
for  purposes  of  determining  whether  an 
insurance  contract  (other  than  a 
qualified  long-term  care  insurance 
contract  described  in  section  7702B(b) 
and  any  regulations  issued  thereunder) 
is  treated  as  a  qualified  long-term  care 
insurance  contract  for  purposes  of  the 
Internal  Revenue  Code. 

(b)  Pre-1997  long-term  care  insurance 
contracts. — (1)  In  general.  A  pre-1997 
long-term  care  insurance  contract  is 
treated  as  a  qualified  long-term  care 
insurance  contract,  regardless  of 
whether  the  contract  satisfies  section 
7702B(b)  and  any  regulations  issued 

•    thereunder. 

(2)  Pre-1997  long-term  care  insurance 
contract  defined.  A  pre-1997  long-term 
care  insurance  contract  is  any  insurance 
contract  with  an  issue  date  before 
January  1, 1997.  that  met  the  long-term 
.  care  insurance  requirements  of  the  State 
in  which  the  contract  was  sitused  on  the 
issue  date.  For  this  purpose,  the  long- 
term  care  insurance  requirements  of  the 
State  are  the  State  laws  (including 
statutory  and  administrative  law)  that 
are  intended  to  regulate  insurance 
coverage  that  constitutes  "long-term 
care  insurance"  (as  defined  in  section  4 
of  the  National  Association  of  Insurance 
Commissioners  (NAIC)  Long-Term  Care 
Insurance  Model  Act,  as  in  effect  on 
August  21, 1996).  regardless  of  the 
terminology  used  by  the  State  in 
describing  the  insurance  coverage. 
(3)  Issue  date  of  a  contract,  (i)  In 
general.  The  issue  date  of  a  contract  is 
the  issue  date  assigned  to  the  contract 
by  the  insurance  company,  but  in  no 
event  is  the  issue  date  earlier  than  the 
date  the  policyholder  submitted  a 
signed  application  for  coverage  to  the 
insurance  company.  However,  if  the 
period  between  the  date  the  signed 
application  is  submitted  to  the 
insurance  company  and  the  date 
coverage  under  the  contract  actually 
becomes  effective  is  substantially  longer 
than  under  the  insurance  company's 
usual  business  practice,  then  the  issue 
date  is  the  date  coverage  under  the 
contract  becomes  effective  (if  this  is 
later  than  the  issue  date  assigned  to  the 
contract  by  the  insurance  company).  A 
pohcyholder's  right  to  return  a  contract 
within  a  "free-look"  period  following 
delivery  for  a  full  refund  of  any 
premiums  paid  is  not  taken  into  account 
in  determining  the  contract's  issue  date. 

(ii)  Special  rule  for  group  contracts. 
The  issue  date  of  a  group  contract 
(including  any  certificate  issued 
thereunder)  is  the  date  on  which 


coverage  under  the  group  contract 
becomes  effective. 

(iii)  Exchange  of  contract  or  material 
change  in  a  contract  treated  as  a  new 
issuance.  For  purposes  of  this  paraRraoh 
(b)(3)-  H      S'  H 

(A)  A  contract  issued  in  exchange  for 
an  existing  contract  after  December  31. 
1996,  is  considered  a  contract  issued 
after  that  date; 

(B)  Any  material  change  (as  defined  in 
paragraph  (b)(4)  of  this  section)  in  a 
contract  is  treated  as  the  issuance  of  a 
new  contract  with  an  issue  date  no 
earlier  than  the  date  the  material  change 
goes  into  effect;  and 

(C)  If  a  material  change  occurs  with 
regard  to  one  or  more,  but  fewer  than 
all,  of  the  certificates  evidencing 
coverage  under  a  group  contract,  then 
the  insurance  coverage  imder  the 
changed  certificates  is  treated  as 
coverage  under  a  newly  issued  group 
contract  (and  the  insurance  coverage 
provided  by  any  unchanged  certificate 
continues  to  be  treated  as  coverage 
under  the  original  group  contract). 

(4)  Material  change,  (i)  In  general.  For 
purposes  of  paragraph  (b)(3)  of  this 
section,  except  as  provided  in  paragraph 
(b)(4)(ii)  of  this  section,  a  material 
change  means — 

(A)  A  change  in  the  terms  of  a 
contract  that  alters  the  amount  or  timing 
of  an  item  payable  by  the  policyholder 
(or  certificate  holder),  the  insured,  or 
the  insurance  company; 

(B)  A  substitution  of  the  insured 
under  an  individual  contract;  or 

(C)  A  change  (other  than  an 
immaterial  change)  in  the  eUgibility  for 
membership  in  the  group  covered  under 
a  group  contract. 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (b)(4),  the  following  changes 
are  not  treated  as  a  material  change: 

(A)  A  policyholder's  exercise  of  any 
right  provided  under  the  terms  of  the 
contract  as  in  effect  on  December  31, 
1996,  or  a  right  required  by  applicable 
State  law  to  be  provided  to  the 
policyholder; 

(B)  A  change  in  the  mode  of  premium 
payment  (for  example,  a  change  from 
monthly  to  quarterly  premiums); 

(C)  In  the  case  of  a  policy  that  is 
guaranteed  renewable  or 
noncancellable,  a  classwide  increase  or 
decrease  in  premiums; 

(D)  A  reduction  in  premiums  due  to 
the  purchase  of  a  long-term  care 
insurance  contract  by  a  family  member 
of  the  policyholder; 

(E)  A  reduction  in  coverage  (with  a 
corresponding  reduction  in  premiums) 
made  at  the  request  of  a  policyholder; 

(F)  The  addition,  without  an  increase 
in  premiums,  of  alternative  forms  of 


benefits  that  may  be  selected  by  the 
policyholder; 

(G)  The  addition  of  a  rider  (including 
any  similarly  identifiable  amendment) 
to  a  pre-1997  long-term  care  insurance 
contract  in  any  case  in  which  the  rider, 
if  issued  as  a  separate  contract  of 
insurance,  would  itself  be  a  qualified 
long-term  care  insurance  contract  under 
section  7702B  and  any  regulations 
issued  thereunder  (inclucSng  the 
consumer  protection  provisions  in 
section  7702B(g)  to  the  extent  applicable 
to  the  addition  of  a  rider); 

(H)  The  deletion  of  a  rider  or 
provision  of  a  contract  (often  referred  to 
as  an  HHS  rider)  that  prohibited 
coordination  of  benefits  with  Medicare; 
and 

(I)  The  effectuation  of  a  continuation 
or  conversion  of  coverage  right  provided 
under  a  group  contract  following  an 
individual's  ineligibility  for  continued 
coverage  under  the  group  contract. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b): 

Example  1.  (i)  On  December  3, 1996,  A,  an 
individual,  submits  a  signed  application  to 
an  insurance  company  to  purchase  a  nursing 
home  contract  that  meets  the  long-term  care 
insurance  requirements  of  the  State  in  which 
the  contract  is  sitused.  The  insurance 
company  decides  on  December  20, 1996,  that 
it  will  issue  the  contract,  and  assigns 
December  20. 1996.  as  the  issue  date  for  the 
contract.  Under  the  terms  of  the  contract.  A's 
insurance  coverage  becomes  effective  on 
January  1, 1997.  The  company  delivers  the 
contract  to  A  on  January  3,  1997.  A  has  the 
right  to  return  the  contract  within  15  days 
following  delivery  for  a  refund  of  all 
premiums  paid. 

(ii)  Under  paragraph  (b)(3)(i)  of  this 
section,  the  issue  date  of  the  contract  is 
December  20, 1996.  Thus,  the  contract  is  a 
pre-1997  long-term  care  insurance  contract 
that  is  treated  as  a  qualified  long-term  care 
insurance  contract. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  insurance 
coverage  under  the  contract  does  not  become 
effective  until  March  1, 1997.  Under  the 
insurance  company's  usual  business  practice, 
the  period  between  the  date  of  the 
application  and  the  date  the  contract 
becomes  effective  is  30  days  or  less. 

(ii)  Under  paragraph  (b)(3)(i)  of  this 
section,  the  issue  date  of  the  contract  is 
March  1, 1997.  Thus,  the  contract  is  not  a 
pre-1997  long-term  care  insurance  contract, 
and.  accordingly,  the  contract  must  meet  the 
requirements  of  section  7702B(b)  and  any 
regulations  issued  thereunder  to  be  a 
qualified  long-term  care  insurance  contract. 

Example  3.  (i)  B.  an  individual,  is  the 
policyholder  under  a  long-term  care 
insurance  contract  purchased  in  1995.  On 
June  15,  2000,  the  insurance  coverage  and 
premiums  under  the  contract  are  increased 
by  agreement  between  B  and  the  insurance 
company. 
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(ii)  Under  paragraph  Cb)(4)(i)(A)  of  this 
section,  a  change  in  the  terms  of  a  contract 
that  alters  the  amoittit  or  timing  of  an  item 
payable  by  the  polinrholder  or  the  insurance 
company  is  a  materal  change  in  the  contract. 
Thus.  B's  coverage  ib  treated  as  coverage 
under  a  contract  issued  on  June  15,  2000, 
and,  accordingly,  the  contract  must  meet  the 
requirements  of  section  7702B(b)  and  any 
regulations  issued  thereunder  in  order  to  be 
a  qualified  long-term  care  insurance  contract. 

Example  4.  (i)  Clan  individual,  is  the 
policyholder  unde|  b  long-term  care 
insurance  contract  {purchased  in  1994.  At  that 
time  and  through  D<|cember  31, 1996,  the 
contract  met  the  long-term  care  insurance 
requirements  of  the  State  in  which  the 
contract  was  sitused.  In  1996,  the  policy  was 
amended  to  add  a  provision  requiring  the 
policyholder  to  be  offered  the  right  to 
increase  dollar  limits  for  inflation  every  three 
years  (without  the  policyholder  being 
required  to  pass  a  |i)iysical  or  satisfy  any 
other  underwriting  requirements).  During 
2002,  C  elects  to  iocQease  the  amount  of 
insurance  coverage  (with  a  resulting 
premium  increase)  pursuant  to  the  inflation 
protection  provision. 

(ii)  Under  paragraph  (b)(4)(ii)(A)  of  this 
section,  an  increase  in  the  amount  of 
insurance  coverage  pt  the  electica  of  the 
policyholder  (withk:  ut  the  insurance 
company's  conseni  md  without  underwriting 
or  other  limitation^  on  the  policyholder's 
rights)  pursuant  toja  pre-1997  inflation 
protection  provisidi  does  not  constitute  a 
material  change  in  iJie  contract.  Thus,  C's 
contract  continues  to  be  a  pre-1997  long-term 
care  insurance  contract  that  is  treated  as  a 
qualified  long-term  care  insurance  contract. 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-33986  Filed  12-31-97;  8:45  am] 
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Revenue  Service  (IRS), 

proposed  rulemaking 
by  cross-refereniij  to  temporary 
regulations  and  notice  of  public  hearing. 


agency:  Interna) 
Treasury 
action:  Notice 


summary:  In  the  ilules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  {is  issuing  temporary 
regulations  that  provide  guidance  to  a 
passive  foreign  investment  company 
(PFIC)  shareholder  that  makes  the 
election  under  section  1295  (section 
1295  election)  t<J  Itreat  the  PFIC  as  a 


qualified  electing  fund  (QEF).  The 
temporary  regulations  also  provide 
guidance  for  shareholders  that  wish  to 
make  a  section  1295  election  that  will 
apply  on  a  retroactive  basis  (retroactive 
election).  The  temporary  regulations 
also  include  a  rule  concerning  the 
taxation  under  section  1291  of  an 
exempt  organization  that  is  a 
shareholder  of  a  PFIC  that  is  not  a 
pedigreed  QEF.  This  rule  was  originally 
proposed  in  1992.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  In 
addition,  this  document  proposes 
amendments  to  proposed  regulation 
§  I.1296-4(e),  concerning  the  treatment 
of  interbank  deposits  as  loans  for 
purposes  of  the  exception  to  passive 
income  characterization  of  income 
derived  in  the  active  conduct  of  a 
banking  business.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  2, 1998.  Requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  April  16, 1998,  must  be 
received  by  March  26, 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-115795-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-115795-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The 

public  hearing  will  be  held  in  Room 
3313,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Gayle 
Novig,  (202)  622-3840;  concerning 
submissions  and  the  hearing, 
Evangelista  Lee,  (202)  622-7190  (not 
toll-free  numbers).  » 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 


Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer.  T:FP.  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  3, 1998.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collectiop  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  proposed 
regulaUon  §§1.1295-l(f),  1.1295-l(g), 
1.1295-3(c),  and  1.1295-3(g).  The 
information  required  in  §  1.1295-1  (f) 
and  (g)  will  notify  the  Internal  Revenuo 
Service  that  certain  shareholders  have 
made  the  section  1295  election,  and  will 
enable  the  Internal  Revenue  Service  to 
determine  if  a  shareholder  is  satisfying 
the  election  and  annual  reporting 
requirements  and  is  reporting  income  as 
required  under  section  1293. 

The  information  required  in  proposed 
regulation  §  1.1295-3(c)  will  notify  the 
IRS  that  certain  shareholders  of  foreign 
corporations  have  filed  a  Protective 
Statement  to  preserve  their  ability  to 
make  a  retroactive  section  1295  election, 
and  that  those  shareholders  have 
extended  the  periods  of  limitations  for 
their  taxable  years  to  which  the 
Protective  Statement  will  apply.  The 
information  will  enable  the  IRS  to  verify 
that  the  shareholders  filing  the 
Protective  Statement  had  the  requisite 
reasonable  belief  at  the  time  they  filed 
the  statement.  The  information  required 
in  proposed  regulation  §  1.1295-3{g) 
will  notify  the  IRS  that  a  shareholder 
has  made  the  retroactive  election  and,  in 
the  case  of  a  shareholder  that  filed  a 
Protective  Statement,  that  the 
shareholder's  waiver  of  the  periods  of 
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limitations  will  terminate  within  three 
years  of  making  the  election.  The 
information  will  enable  the  Service  to 
verify  that  the  requirements  for  making 
a  retroactive  election  have  been 
satisHed. 

The  collection  of  information  and 
responses  to  these  collections  of 
information  are  mandatory.  The  likely 
respondents  are  individuals,  businesses, 
and  other  for-profit  organizations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  623  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  15  minutes  to 
three  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  29  minutes. 

Estimated  number  of  respondents- 
1,290. 

Estimated  annual  frequency  of 
responses:  Annunlly  or  one  time  only. 

Background 

Sections  1291.  1293.  1295.  and  1297 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  1291,  1293,  1295,  and  1297. 
The  temporary  regulations  contain  rules 
concerning  the  taxation  of  exempt 
organizations  under  section  1291, 
elections  under  section  1295  to  treat 
passive  foreign  investment  companies 
as  qualified  electing  funds  (QEFs),  the 
calculation  of  net  capital  gain  for 
purposes  of  section  1293,  and  the 
inclusion  of  the  pro  rata  shares  of  the 
earnings  and  profits  of  QEFs  held 
through  pass  through  entities.  The 
temporary  regulations  amend  §  1.1297- 
3T,  permitting  in  certain  cases  the 
application  of  the  rules  of  section 
1291(d)(2)(B)  to  an  election  made  under 
section  1297(b)(1). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 


Section  1296 

On  April  28, 1995,  proposed 
regulations  were  published  providing 
guidance  for  the  exceptions  to  passive 
income  characterization  of  certain 
income  derived  by  active  foreign  banks 
and  foreign  security  dealers  provided  in 
section  1296  (b)(2)(A)  and  (b)(3). 
respectively.  The  proposed  section  1296 
regulations  reflect  comments  received 
with  respect  to  Notice  89-81, 1989-2 
C.B.  399.  That  notice  established  tests 
for  determining  whether  a  foreign 
corporation  qualified  for  the  active 
foreign  bank  exception.  The  notice 
specifically  stated  that  interbank 
deposits  would  not  be  treated  as  loans 
made  in  the  ordinary  course  of  a 
banking  business. 

After  consideration  of  the  comments 
received  with  respect  to  the  Notice,  the 
IRS  and  Treasury  determined  that 
interbank  deposits  were  made  and 
accepted  in  the  ordinary  course  of  a 
banking  business,  and  therefore  should 
be  treated  as  such  for  purposes  of 
section  1296(b)(2)(A).  Accordingly, 
proposed  regulation  §1.1296-4(d)(3) 
specifically  includes  interbank  deposits 
with  other  deposits  for  purposes  of 
determining  whether  the  foreign 
corporation  satisfies  the  deposit-taking 
requirements  of  §  1.1296-4(d).  Also  in 
response  to  comments,  proposed 
regulation  §  1.129&-4(e)  is  clarified  to 
specifically  provide  that  interbank 
deposits  made  with  banks  in  the 
ordinary  course  of  business  constitute 
loans  for  purposes  of  §  1.1296-4.  This 
clarification  is  favorable  to  taxpayers, 
and  is  proposed  to  be  effective  for 
taxable  years  beginning  after  December 
31,  1994.  It  is  also  proposed  that 
taxpayers  may  apply  it  to  a  taxable  year 
beginning  after  December  31,  1986, 
provided  it  is  consistently  applied  to 
that  taxable  year  and  all  subsequent 
taxable  years.  The  dates  for  applying 
proposed  regulation  §  1.1296-4(e) 
coincide  with  the  dates  for  which 
§  1.1296-4  is  proposed  to  be  effective. 
See  proposed  regulation  §  1.1296-4(k). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  It  has  been  determined  that  an 
initial  regulatory  flexibility  analysis  is 
required  for  the  collection  of 


information  in  this  notice  of  proposed 
rulemaking  under  5  U.S.C.  §  603.  This 
analysis  is  set  forth  below  under  the 
heading  "Initial  Regulatory  Flexibility 
Analysis." 

Initial  Regulatory  Flexibility  Analysis 

This  initial  analysis  is  provided 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6).  The  major 
objective  of  the  proposed  regulations  is 
to  provide  guidance  to  PFIC 
shareholders  that  wish  to  elect  under 
section  1295  to  treat  their  PFICs  as 
QEFs.  and  provide  guidance  to  those 
PFICs  about  the  requirements  imposed 
on  them.  The  legal  basis  for  these 
requirements  is  contained  in  sections 
1293, 1294.  and  1295.  The  IRS  and 
Treasury  are  not  aware  of  any  federal 
rules  that  duplicate,  overlap,  or  conflict 
with  the  proposed  regulations. 

The  recordkeeping  and  reporting 
requirements  of  the  proposed 
regulations  enable  the  Internal  Revenue 
Service  to  identify  those  taxpayers  that 
are  treating  their  PFICs  as  QEFs;  to 
verify  that  those  U.S.  taxpayers  are 
currently  including  their  shares  of  QEF 
earnings  in  income,  as  required  in 
section  1293  of  the  Internal  Revenue 
Code;  to  be  informed  of  those  QEF 
shareholders  that  are  not  paying  their 
section  1293  tax  liability  because  they 
made  the  section  1294  election  to  defer 
the  time  for  payment;  to  identify  those 
shareholders  of  foreign  corporations  that 
are  preserving  their  right  to  make  a 
retroactive  section  1295  election;  to 
identify  those  shareholders  making 
retroactive  elections  and  verify  that  they 
are  satisfying  the  requirements  of  a 
retroactive  election;  and,  in  the  case  of 
shareholders  that  have  filed  Protective 
Statements,  the  dates  by  which  the 
shareholders'  extensions  of  periods  of 
limitations  will  terminate. 

These  proposed  regulations  will  affect 
those  small  entities  that  are  PFICs.  at 
least  one  shareholder  of  which  makes 
the  section  1295  election.  The  proposed 
regulations  also  will  affect  those  small 
entities  that  are  PFIC  shareholders  that 
make  the  section  1295  election.  The  IRS 
and  Treasury  believe  that  affected  small 
entities  generally  will  be  small 
businesses,  as  local  governments  are  not 
likely  to  invest  in  PFICs.  Also.  few.  if 
any.  affected  small  entities  likely  will  be 
tax  exempt  organizations,  because  only 
a  tax  exempt  entity  that  is  taxable  under 
subchapter  F  on  dividends  received 
from  the  PFIC  generally  would  need  to 
consider  making  the  section  1295 
election. 

The  collections  of  information  in 
these  proposed  regulations  would 
impact  a  small  entity  that  is  treated  as 
a  QEF  principally  by  requiring  the 
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entity  to  calcuiatel  Annually  its  ordinary 
earnings  and  net  capital  gain  according 
to  federal  income  tax  accounting 
principles,  as  reqi^ired  by  section  1293, 
and  report  that  information  to  its 
shareholders  that  |^  U.S.  persons.  With 
the  enactment  of  fiction  1(h),  the  QEF 
also  must  calculate  each  type  of  long 
term  capital  gain  iltat  it  derived  and  the 
applicable  rates  of  tax  for  proper 
inclusion  of  the  QEF's  net  capital  gain 
by  the  QEF  shareholders.  Alternatively, 
the  regulations  penmit  the  QEF  to 
provide  its  sharet|<^lders  with  its  books, 
records  and  other  documents  necessary 
for  the  shareholders  to  calculate  the 
ordinary  earnings  and  net  capital  gain 
amounts.  This  alternative  will  enable  a 
small  entity  that  M  a  QEF  to  avoid  the 
burden  of  calculating  its  net  capital  gain 
by  providing  its  shareholders  with 
information  with  virhich  the 
shareholders  can  itiake  the  calculations. 

The  economic  impact  of  other 
collections  of  iufd^niation  contained  in 
these  proposed  rejf  ulations  would  fall 
on  a  small  entity  ^  lat  is  a  shareholder 
of  a  PFIC  for  whi^  i  it  has  mede  the 
section  1295  eleci  on  or  that  is  a  pass 
through  entity  to  which  an  interest 
holder  transferred  stock  subject  to  a 
section  1295  election.  The  economic 
impact  would  resjiilt  primarily  from  the 
reporting  and  recordkeeping 
requirements  pertaining  to  (1)  the 
manner  for  making  the  section  1295 
election  and  the  !  i  mual  election 
requirements;  (2)  the  calculation  by  the 
shareholder  (rather  than  the  QEF)  of  the 
QEF's  ordinary  eimings  and  net  capital 
gain  according  to  federal  income  tax 
principles,  and  it^  pro  rata  shares 
thereof;  (3)  a  reqii^st  for  consent  to 
revoke  a  section  }^95  election;  (4)  the 
preservation  of  tn«  right  to  make  a 
retroactive  election  under  section  1295; 
(5)  a  request  for  oansent  to  make  a 
retroactive  election;  (6)  making  a 
retroactive  election,  including  filing 
amended  returns  lor  the  affected  taxable 
years;  and  (7)  providing  interest  holders 
with  PFIC  statemynts  and  other 
information  receiyed  by  an  intermediary 
shareholder.        { 

The  proposed  Regulations  reduce  the 
burden  under  exi^ng  rules  for  making 
the  section  1295  Section  for  all 
taxpayers,  including  small  businesses 
and  other  small  entities.  Unlike  the 
current  requirembtits  provided  in  Notice 
88-125,  the  proposed  regulations  only 
require  electing  ^areholders  to  file 
Form  8621  to  mabe  the  section  1295 
election,  thereby  eliminating  the 
shareholder  eledlibn  statement  as  well 
as  the  requirement  to  file  a  copy  of  the 
PFIC  Annual  Information  Statement. 
The  proposed  regtlations  only  require 
shareholders  to  retain  the  PFIC  Annual 


Information  Statement  or  the  Annual 
Intermediary  Statement  received  as  well 
as  a  copy  of  their  filings  for  each  year 
to  which  the  section  1295  election 
applies.  In  addition,  the  proposed 
regulations  impose  a  lesser  burden  on 
small  shareholders,  typically 
individuals  and  small  entities,  to 
preserve  their  right  to  make  a  retroactive 
election  and  a  lesser  burden  of  making 
a  retroactive  election.  A  small  entity 
that  owns  less  than  five  percent  of  each 
class  of  stock  of  a  foreign  corporation 
and  satisfies  other  requirements  is  not 
required  to  file  a  Protective  Statement  to  . 
preserve  its  right  to  make  a  retroactive 
election  with  respect  to  the  foreign 
corporation.  Similarly,  a  small  entity 
potentially  has  fewer  amended  returns 
to  file  to  make  a  retroactive  election 
than  a  shareholder  that  filed  a  Protective 
Statement.  These  changes  in  election 
requirements  are  illustrative  of  IRS 
efforts  to  minimize  burden,  particularly 
with  respect  to  small  entities. 

An  estimate  of  the  number  of  small 
entities  that  would  be  affected  by  these 
regulations  is  unavailable.  In  any  event, 
the  enactment  ift  1997  of  the  mark-to- 
market  election  for  PFIC  shareholders 
and  the  elimination  of  the  overlap  in 
certain  cases  of  subpart  F  and  the  PFIC 
provisions,  will  reduce  the  number  of 
small  entities  that  would  be  affected  by 
these  regulations. 

None  of  the  significant  alternatives 
considered  in  drafting  these  regulations 
would  have  significantly  altered  the 
economic  impact  of  the  collections  of 
information  on  small  entities.  In 
considering  the  significant  alternatives 
that  would  be  permissible  under  the 
Code  and  would  enable  the  IRS  to 
ensure  compliance  with  the  Code,  the 
IRS  and  Treasury  concluded  that  the 
alternatives  generally  would  impose 
equal  or  greater  burdens. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eig^t  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
cop^'ing. 

A  public  hearing  has  been  scheduled 
for  April  16, 1998,  at  10  a.m.,  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
E>C.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 


written  comments  by  April  2. 1998,  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)'by  March  26, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schedule  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  ^ee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  the  proposed 
regulations  are  Gayle  Novig  and  Judith 
Cavell  Cohen,  of  the  Office  of  the 
Associate  Chief  Counsel  (International). 
Other  personnel  from  the  IRS  and 
Treasury  Department  also  participated 
in  the  development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.1291-1  is  added  to 
read  as  follows: 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.1291-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  3.  Section  1.1293-1  is  added  to 
read  as  follows: 

§1.1 293-1    Current  taxation  of  Incoma 
from  qualified  electing  funds. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.1293-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  4.  Section  1.1295-1  is  added  to 
read  as  follows: 

§  1.1295-1    Qualified  electing  funds. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.1295-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  5.  Section  1.1295-3  is  added  to 
read  as  follows: 

§  1.1295-3    Retroactive  elections. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.1295-3T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 
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Par.  6.  In  §  1.1297-3.  paragraph  (c)  is 
added  to  read  as  follows: 

§  1 .1 297-3    Deemed  sale  election  by  a 
United  States  person  that  Is  a  shareholder 
of  a  passive  foreign  lnvestnr»ent  company. 

[The  text  of  this  proposed  paragraph 
(c)  is  the  same  as  the  text  of  §  1.1297- 
3T(c)  published  elsewhere  in  this  issue 
of  the  Federal  Register.] 

Par.  7  Section  1.1296-4(e)  as 
proposed  at  60  FR  20922  (April  28. 
1995)  is  amended  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§  1.1296-4    Characterization  of  certain 
banking  income  of  foreign  banks  as 
passive. 


(e)  Lending  activities  test.  *  *  *  An 
interbank  deposit  made  in  the  ordinary 
course  of  a  corporation's  banking 
business  will  be  treated  as  a  loan  for 
purposes  of  this  section.  For  the 
effective  date  of  this  paragraph  (e),  see 
paragraph  (k)  of  this  section. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-33984  Filed  12-31-97;  8:45  am] 

BILUNQ  CODE  4830-Omj 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-20947e-82] 
RIN  1545-AE41 

Loans  to  Plan  Participants 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  amends 
proposed  Income  Tax  RegulaUons  under 
section  72(p)  of  the  Internal  Revenue 
Code  relating  to  loans  made  from  a 
qualified  employer  plan  to  plan 
participants  or  beneficiaries.  Section 
72(p)  was  added  by  section  236  of  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982,  and  amended  by  the 
Technical  Corrections  Act  of  1982,  the 
Deficit  Reduction  Act  of  1984,  the  Tax 
Reform  Act  of  1986  and  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  provide  guidance  to 
the  public  with  respect  to  section  72(p), 
and  affect  administrators  of,  participants 
in,  and  beneficiaries  of  qualified 
employer  plans  that  permit  participants 
or  beneficiaries  to  receive  loans  from  the 
plan  (including  loans  from  section 
403(b)  contracts  and  other  contracts 
issued  under  qualified  employer  plans). 


DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  2. 1998. 

ADDRESSES:  Send  submissions  to: 
CC.DOM:CORP:R  (REG-209476-82). 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209476-82), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue  N\V. 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/conunents.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  Vernon  S. 
Carter,  (202)  622-6070;  concerning 
submissions  or  requests  to  speak  at  the 
hearing.  La  Nita  VanDyke,  (202)  622- 
7190  (not  toll-fi^e  numbers). 

SUPPt.EMENTARY  INFORMATION: 


Background 

This  document  contains  proposed 
amendments  to  the  Proposed  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
section  72  of  the  Internal  Revenue  Code 
of  1986  (Code).  These  amendments 
provide  additional  guidance  concerning 
the  tax  treatment  of  loans  that  are 
deemed  to  be  distributed  under  section 
72(p). 

Explanation  of  ProTisions 

Section  72(p)(l)(A)  provides  that  a 
loan  from  a  qualified  employer  plan 
(including  a  contract  purchased  imder  a 
qualified  employer  plan)  to  a  participant 
or  beneficiary  is  treated  as  received  as 
a  distribution  from  the  plan  for 
purposes  of  section  72  (a  deemed 
distribution).  Section  72(p)(l)(B) 
provides  that  an  assignment  or  pledge  of 
(or  an  agreement  to  assign  or  pledge) 
any  portion  of  a  participant's  or 
beneficiary's  interest  in  a  qualified 
employer  plan  is  treated  as  a  loan  fi-om 
the  plan. 

Section  72(p)(2)  provides  that  section 
72(p)(l)  does  not  apply  to  the  extent 
certain  conditions  are  satisfied. 
Specifically,  under  section  72(p)(2),  a 
loan  from  a  qualified  employer  plan  to 
a  participant  or  beneficiary  is  not 
treated  as  a  distribution  from  the  plan 
if  the  loan  satisfies  requirements 
relating  to  the  term  of  the  loan  and  the 
repayment  schedule,  and  to  the  extent 
the  loan  satisfies  certain  hmitations  on 
the  amount  loaned. 


Regulations  were  proposed  in  1995 » 
with  respect  to  many  of  the  issues 
arising  under  section  72(p)(2).  The 
preamble  to  the  1995  proposed 
regulations  requested  comments  on 
whether  further  guidance  should  be 
provided  on  certain  issues  that  were  not 
addressed.  Following  publication  of  the 
1995  proposed  regulations,  comments 
were  received  and  a  public  hearing  was 
held  on  June  28, 1996.  One  of  the  issues 
on  which  comments  were  requested  and 
received  was  the  effect  of  a  deemed 
distribution  on  the  tax  treatment  of 
subsequent  distributions  from  a  plan 
(such  as  whether  a  participant  has  tax 
basis  as  a  result  of  a  deemed 
distribution).  After  reviewing  the 
written  comments  and  comments  made 
at  the  public  hearing,  these  new 
proposed  regulations  address  this  issue. 

These  new  proposed  regulations 
provide  that  once  a  loan  is  deemed 
distributed  under  section  72(p),  the 
interest  that  accrues  thereafter  on  that 
loan  is  not  included  in  income.^ 
Fiuther.  because  the  loan  amount  is 
treated  as  distributed  for  purposes  of 
secUon  72,  neither  the  income  that 
resulted  from  the  deemed  distribution 
nor  the  interest  that  accrues  thereafter 
increases  the  participant's  investment  in 
the  contract  (tax  basis)  for  purposes  of 
section  72. 

For  example,  assume  that,  after  a  loan 
has  been  made  bom  a  defined 
contribution  plan  to  a  participant,  a 
deemed  distribution  occurs  as  a  result  of 
failure  to  make  timely  loan  repayments 
(e.g.,  the  repayments  were  not  to  be 
made  by  payroll  vrithholding^).  The 
participant's  total  account  then  consists 
of  non-loan  assets  and  a  receivable  for 
the  loan  balance.  At  separation  from 
employment,  the  participant's  vested 

'  Proposed  §  1.72(p)-l  (EE-10fr-a2)  WM 
published  in  the  Federal  Register  (60  FR  66233)  on 
December  21.  1995. 

'This  treatment  applies  tor  purposes  of 
determining  the  amount  taxable  under  section  72 
(including  application  of  return  of  tax  basis). 
However,  as  discussed  below,  the  loan  is  still 
considered  outstanding  for  purposes  of  determining 
the  maximum  amount  of  any  subsequent  loan  to  the 
participant  under  section  72(p)(2)(A).  Even  though 
mterest  continues  to  accrue  on  the  outetanding  loan 
and  is  taken  into  account  for  purposes  of 
determining  the  maximum  amount  of  any 
subsequent  loan,  this  additional  interest  is  not 
treated  as  an  additional  loan  that  results  in  a  further 
deemed  distribution  for  purposes  of  section  72(p). 

3  With  respect  to  coverage  under  Title  I  of  the 
Employee  Retirement  Income  Security  Act  of  1974 
the  Department  of  Ubor  has  advised  the  Service 
thai  an  employer's  tax-sheltered  annuity  program 
would  not  necessarily  fail  to  satisfy  the 
Departmea*!*  regulation  at  2^CFR  2510.3-2(fl 
merely  because  the  employer  permits  employees  to 
make  repaymenU  of  loans  made  in  connecUon  *vith 
the  tax-sheltered  annuity  program  through  payroll 
deductions  as  part  of  the  employer's  pavroll 
deduction  system,  if  the  program  operates  within 
the  limitations  set  by  that  regulation. 
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account  balancd  is  reduced  (offset)  by 
the  loan  amounl  and  the  remaining 
account  balance  is  distributed  in  a  lump 
sum  to  the  par  icipant.  In  this  case,  in 
addition  to  the  income  that  previously 
arose  as  a  resui  t  of  the  deemed 
distribution  dm  to  the  failure  to  make 
timely  paymenjts  on  the  loan,  the 
participant  wo^ild  have  a  taxable 
distribution  at  teparation  from 
employment  fcii|  the  remaining  account 
balance  reflecting  the  non-loan  assets 
that  are  distributed  in  a  lump  sum  (with 
no  tax  basis  as  k  result  of  the  prior 
deemed  distribution  of  the  loan 
amount).  The  dffset  of  the  loan  balance 
(i.e..  the  offset  bf  the  loan  receivable  by 
the  loan  amouiitfl  would  be  disregarded 
for  purposes  of  jdection  72  because  the 
loan  had  previdwsly  been  deemed 
distributed  as  a  result  of  the  failure  to 
make  timely  payments  on  the  loan. 
A  loan  that  is  deemed  distributed 
under  section  7|2)  is  nevertheless 
outstanding  for  dther  purposes  until  the 
loan  obligation  is  satisfied  (e.g.,  by  cash 
repayment  or  by  offset  against  the 
participant's  accrued  benefit).  Q&A-13 
of  the  1995  projjjbsed  regulations  lists 
other  differences  between  a  deemed 
distribution  and  a  loan  offset.  In 
addition,  for  purposes  of  calculating  the 
maximum  pennii{ted  amount  of  any 
subsequent  loan. I  a  loan  that  has  been 
deemed  distributed  is  considered 
outstanding  until  the  loan  obligation  has 
been  satisBed.   | , 

The  proposed!  fegulations  also  provide 
that  if  a  participbint  makes  any  cash 
repayments  on  a  loan  after  the  loan  is 
deemed  distrib^tpd,  the  repayments 
increase  the  parlijcipant's  tax  basis  in 
the  plan  in  the  sk^e  manner  as  if  the 
repayments  wer^jafter-tax  contributions. 
However,  such  rtejpayments  are  not 
treated  as  after-tatc  contributions  for 
purposes  of  sect  in  401(m)  or 
415(c)(2)(B).        I 

These  regulatioris  are  proposed  to 
become  effectivei  for  loans  made  on  or 
after  the  first  Janiiary  1  that  is  at  least 
6  months  after  ti  4  date  tKe  regulations 
are  published  as  final  regulations  in  the 
Federal  Register  flthe  regulatory 
effective  date).  These  regulations  also 
revise  the  propo^id  effective  date  for  the 
1995  proposed  ngulations,  so  that  the 
same  proposed  e  fective  date  would 
apply  to  the  199f  proposed  regulations 
and  these  Droposed  regulations. 

Generally,  a  phn  is  permitted  to 
apply  the  new  pre  posed  regulations  to 
loans  made  beforpTthe  regulatory 
effective  date.  However,  the  regulations 
1  ( ;onsistency  rule 


include  a  special 

applicable  if  ther  j  has  been  any  deemed 


distribution  of  thj 
the  plan  switches 
regulations  for  th  i 


loan  before  the  date 
;o  the  new  proposed 
loan.  In  this  event,  a 


plan  is  not  permitted  to  apply  the  new 
proposed  regulations  to  the  loan  unless 
the  plan  reported,  in  Box  1  of  Form 
1099-R,  a  gross  distribution  with 
respect  to  the  loan  that  is  at  least  equal 
to  the  amount  required  by  the  1995 
proposed  regulations  (referred  to  as  the 
initial  default  amount  in  the  new 
proposed  regulations)  for  a  taxable  year 
that  is  not  later  than  the  latest  year  that 
would  be  permitted  under  the  1995 
proposed  regulations.  In  such  a  case,  the 
plan  may  apply  the  new  proposed 
regulations  to  the  loan  even  tJiough,  in 
the  past,  the  plan  reported  deemed 
distributions  with  respect  to  the  loan  in 
a  manner  that  is  not  consistent  with  the 
new  proposed  regulations. 

If  a  plan  does  apply  the  new  proposed 
regulations  to  a  pre-regulatory  effective 
date  loan  that  Kas  been  deemed 
distributed,  then  the  plan,  in  its 
subsequent  reporting  and  withholding, 
must  not  attribute  investment  in  the 
contract  (tax  basis)  to  the  participant 
based  upon  the  initial  default  amount. 
For  example,  a  plan  that  reported 
income  for  the  initial  default  amount 
plus  all  interest  accruing  thereafter  as  a 
result  of  the  default  and  made 
corresponding  increases  in  the 
participant's  tax  basis  would  comply 
with  this  consistency  rule  by  reducing 
the  participant's  tax  basis  by  an  amount 
equal  to  the  initial  default  amount. 
However,  a  special  rule  applies  if  a  plan 
had  increased  a  participant's  tax  basis 
by  the  initial  default  amount  and,  just 
before  the  first  actual  distribution  made 
after  the  plan  switches  to  applying  the 
new  proposed  regulations  to  the  loan, 
the  sum  of  the  participant's  tax  basis 
immediately  before  the  switch  plus  any 
increase  in  basis  thereafter  is  less  than 
the  initial  default  amount  (as  a  result  of 
intervening  distributions).  In  this  case,  a 
loan  transition  amount  equal  to  the 
amount  by  which  the  initial  default 
amount  exceeds  the  participant's  tax 
basis  is  treated  as  remaining  outstanding 
and  that  amount  is  includible  in  the 
participant's  income  at  the  time  of  the 
next  actual  distribution  from  the  plan  to 
the  participant.  The  proposed 
regulations  include  examples 
illustrating  the  application  of  the 
consistency  rule. 

Comments  are  requested  on  whether 
the  final  regulations  should  include 
further  guidance  relating  to  plan  loans 
made  to  participants  before  the 
regulatory  effective  date. 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending  the 
issuance  of  final  regulations.  If.  and  to 
tlie  extent,  future  guidance  is  more 
restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 


guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (3 
U.S.C.  chapter  5j  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferable  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Vernon  S.  Carter,  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Previously 
Proposed  Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  126  U.S.C.  7805.  *  *  • 

Par.  2.  Section  1.72(p)-l  of  the 
proposed  regulations  published 
December  21,  1995.  (60  FR  66233)  is 
amended  as  follows: 
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1.  Q&A-19  is  redesignated  as  Q&A- 
21. 

2.  New  Q&A-19  and  Q&A-20  are 
added. 

3.  Q&A-21,  as  redesignated,  is 
revised. 

The  additions  and  revision  read  as 
follows: 

§  1 .72(p)-1    Loans  treated  as  distributions. 

Q-19:  If  there  is  a  deemed 
distribution  under  section  72(p),  is  the 
interest  that  accrues  thereafter  on  the 
amount  of  the  deemed  distribution  an 
indirect  loan  for  income  tax  purposes? 

A-19:  (a)  General  rule.  Except  as 
provided  in  paragraph  (b)  of  this  Q&A- 
19,  a  deemed  distribution  of  a  loan  is 
treated  as  a  distribution  for  purposes  of 
section  72.  Therefore,  a  loan  that  is 
deemed  to  be  distributed  under  section 
72(p)  ceases  to  be  an  outstanding  loan 
for  purposes  of  section  72.  and  the 
interest  that  accrues  thereafter  under  the 
plan  on  the  amount  deemed  distributed 
is  disregarded  in  applying  section  72  to 
the  participant  or  beneficiary.  Even 
though  interest  continues  to  accrue  on 
the  outstanding  loan  (and  is  taken  into 
account  for  purposes  of  determining  the 
tax  treatment  of  any  subsequent  loan  in 
accordance  with  paragraph  (b)  of  this 
Q&A-19),  this  additional  interest  is  not 
treated  as  an  additional  loan  (and,  thus, 
does  not  result  in  an  additional  deemed 
distribution]  for  purposes  of  section 
72(p).  However,  a  loan  that  is  deemed 
distributed  under  section  72(p)  is  not 
considered  distributed  for  all  purposes 
of  the  Internal  Revenue  Code.  See  Q&A- 
11  through  Q&A-16  of  this  section. 

(b)  Exception  for  purposes  of  applying 
section  72(p)(2)(A)  to  a  subsequent  loan. 
A  loan  that  is  deemed  distributed  under 
section  72(p)  (including  interest 
accruing  thereafter)  and  that  has  not 
been  repaid  (such  as  by  a  plan  loan 
offset)  is  considered  outstanding  for 
purposes  of  applying  section  72(p)(2)(A) 
to  determine  the  maximum  amount  of 
any  subsequent  loan  to  the  participant 
or  beneficiary. 

Q-20:  Is  a  participant's  tax  basis  in 
the  plan  increased  if  the  participant 
repays  the  loan  after  a  deemed 
distribution? 

A-20:  (a)  Repayments  after  deemed 
distribution.  Yes,  if  the  participant  or 
beneficiary  repays  the  loan  after  a 
deemed  distribution  of  the  loan  under 
section  72(p),  then,  for  purposes  of 
section  72(e),  the  participant's  or 
beneficiary's  investment  in  the  contract 
(tax  basis)  under  the  plan  increases  by 
the  amount  of  the  cash  repayments  that 
the  participant  or  beneficiary  makes  on 
the  loan  after  the  deemed  distribution. 
However,  loan  repayments  are  not 


treated  as  after-tax  contributions  for 
other  purposes,  including  sections 
401{m)  and  415(c)(2)(B). 

(b)  Example.  The  following  example 
illustrates  the  rules  in  paragraph  (a)  of 
this  Q&A-20  and  is  based  on  the 
assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES: 

Example,  (a)  A  participant  receives  a 
S20.000  loan  on  January  1, 1999,  to  be  repaid 
in  20  quarterly  installments  of  $1,245  each. 
On  December  31, 1999,  the  outstanding  loan 
balance  (S19,179)  is  deemed  distributed  as  a 
result  of  a  failure  to  make  quarterly 
installment  payments  that  were  due  on 
September  30, 1999  and  December  31, 1999. 
On  June  30,  2000,  the  p>articipant  repays 
S5,147  (which  is  the  sum  of  the  three 
installment  payments  that  were  due  on 
September  30. 1999,  December  31. 1999,  and 
March  31,  2000,  with  interest  thereon  to  June 
30,  2000,  plus  the  installment  payment  that 
was  due  on  June  30.  2000).  Thereafter,  the 
participant  resumes  making  the  installment 
payments  of  $1,245  from  September  30,  2000 
through  December  31.  2003.  The  loan 
repayments  made  after  December  31, 1999 
through  December  31,  2003  total  $22,577. 

(b)  Because  the  participant  repaid  $22,577 
after  the  deemed  distribution  that  occurred 
on  December  31, 1999,  the  participant  has 
investment  in  the  contract  (tax  basis]  equal 
to  $22,577  as  of  December  31,  2003. 

Q-21:  When  is  the  effective  date  of 
section  72(p)  and  these  regulations? 

A-21:  (a)  Statutory  effectfve  date. 
Section  72(p)  generally  applies  to 
assigrunents,  pledges,  and  loans  made 
after  August  13, 1982. 

(b)  Regulatory  effective  date.  This 
section  applies  to  assignments,  pledges, 
and  loans  made  on  or  after  the  first 
January  1  that  is  at  least  6  months  after 
the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register  (the 
regulatory  effective  date). 

(c)  Loans  made  before  the  regulatory 
effective  date — (1)  General  rule.  A  plan 
is  permitted  to  apply  Q&A-19  and 
Q&A-20  of  this  section  to  a  loan  made 
before  the  regulatory  effective  date  (and 
after  the  statutory  effective  date  in 
paragraph  (a)  of  this  Q&A-21)  if  there 
has  not  been  any  deemed  distribution  of 
the  loan  before  the  transaction  date  or 

if  the  conditions  of  paragraph  (c)(2)  of 
this  Q&A-21  are  satisfied  with  respect 
to  the  loan. 

(2)  Consistency  transition  rule  for 
certain  loans  deemed  distributed  before 
the  regulatory  effective  date,  (i)  The 
rules  in  this  paragraph  (c)(2)  apply  to  a 
loan  made  before  the  regulatory 
effective  date  (and  after  the  statutory 
effective  date  in  paragraph  (a)  of  this 
Q&A-21)  if  there  has  been  any  deemed 
distribution  of  the  loan  before  the 
transition  date. 

(ii)  The  plan  is  permitted  to  apply  • 
Q&A-19  and  Q&A-20  of  this  section  to 


the  loan  beginning  on  any  January  1,  but 
only  if  the  plan  reported,  in  Box  1  of 
Form  1099-R,  for  a  taxable  year  no  later 
than  the  latest  taxable  year  that  would 
be  permitted  under  this  section,  a  gross 
distribution  of  an  amount  at  least  equal 
to  the  initial  default  amount.  Fop 
purposes  of  this  section,  the  initial 
default  amount  is  the  amount  that 
would  be  reported  as  a  gross 
distribution  under  Q&A-4  and  QfltA-lO 
of  this  section  and  the  transition  date  is 
the  January  1  on  which  a  plan  begins 
applying  Q&A-19  and  Q&A-20  of  this 
section  to  a  loan. 

(iii)  If  a  plan  applies  Q&A-19  and 
Q&A-20  of  this  section  to  such  a  loan, 
then  the  plan,  in  its  reporting  and 
withholding  on  or  after  the  transition 
date,  must  not  attribute  investment  in 
the  contract  (tax  basis)  to  the  participant 
or  beneficiary  based  upon  the  initial 
default  amount. 

(iv)  This  paragraph  (c)(2)(iv)  applies 
if— 

(A)  The  plan  attributed  investment  in 
the  contract  (tax  basis)  to  the  participant 
or  beneficiary  based  on  the  deemed 
distribution  of  the  loan; 

(B)  The  plan  subsequently  made  an 
actual  distribution  to  the  participant  or 
beneficiary  before  the  transition  date; 
and 

(C)  Immediately  before  the  first  actual 
distribution  made  on  or  after  the 
transition  date,  the  initial  default 
amount  (or,  if  less,  the  amount  of  the 
investment  in  the  contract  so  attributed) 
exceeds  the  sum  of  the  participant's  or 
beneficiary's  investment  in  the  contract 
(tax  basis)  immediately  before  the 
transition  date  plus  any  increase  in  the 
participant's  or  beneficiary's  investment 
in  the  contract  (tax  basis)  on  or  after  the 
transition  date.  If  this  paragraph 
(c)(2)(iv)  applies,  the  plan  must  treat  the 
excess  (the  loan  transition  amount)  as  a 
loan  amount  that  remains  outstanding 
and  must  include  the  excess  in  the 
participant's  or  beneficiary's  income  at 
the  time  of  the  actual  distribution. 

(3)  Examples.  The  rules  in  paragraph 
(c)(2)  of  this  Q&A-21  are  illustrated  by 
the  following  examples,  which  are 
based  on  the  assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES  (and, 
except  as  specifically  provided  in  the 
examples,  also  assume  that  no 
distributions  are  made  to  the  participant 
and  that  the  participant  has  no  -' 
investment  in  the  contract  with  respect 
to  the  plan).  Example  1,  Example  2,  and 
Example  4  illustrate  the  application  of 
these  rules  to  a  plan  that,  before  the 
transition  date,  did  not  treat  interest 
accruing  after  the  initial  deemed 
distribution  as  resulting  in  additional 
deemed  distributions  under  section 
72(p).  Example  3  illustrates  the 
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application  of  these  rules  to  a  plan  that, 
before  the  transition  date,  treated 
interest  accruinbl  after  the  initial  deemed 
distribution  as  Msulting  in  additional 
deemed  distribt  i  ions  under  section 


72(p). 

Example  1.  (a)  in  1995,  when  a 
participant's  account  balance  under  a  plan  is 
$50,000,  the  participant  receives  a  loan  from 
the  plan.  The  participant  makes  the  required 
repayments  until  ^&96  when  there  is  a 
deemed  distributipp  of  520,000  as  a  result  of 
a  failure  to  repay  flie  loan.  For  1996,  as  a 
result  of  the  deemfed  distribution,  the  plan 
reports,  in  Box  1  pfForm  1099-R,  a  gross 
distribuUon  of  $20,000  (which  is  the  initial 
default  amount  in  accordance  with  paragraph 
(c)(2){ii)  of  Q4A-2!t  of  this  section)  and,  in 
Box  2  of  Form  109B-R,  a  taxable  amount  of 
S20,000.  The  plan  then  records  an  increase 
in  the  participant's  lax  basis  for  the  same 
amount  ($20,000).  thereafter,  the  plan 
disregards,  for  pur|bses  of  section  72,  the 
interest  that  accrues  on  the  loan  after  the 
1996  deemed  distribution.  Thus,  as  of 
December  31, 199i!the  total  taxable  amount 
reported  by  the  plin  as  a  result  of  the  deemed 
distribution  is  $20jdOO  and  the  plan's  records 
show  that  the  participant's  tax  basis  is  the 
same  amount  ($20jO0O).  As  of  January  1, 
1999,  the  plan  decides  to  apply  QScA-19  of 
this  section  to  the  loan.  Accordingly,  it 
reduces  the  particijwnt's  tax  basis  by  the 
initial  default  amonftt  of  $20,000,  so  that  the 
participant's  remaihing  tax  basis  in  the  plan 
is  zero.  Thereafter,  ^he  amount  of  the 
outstanding  loan  is|  iot  treated  as  part  of  the 
account  balance  for  purposes  of  section  72. 
The  participant  attains  age  59-V2  in  the  year 
2000  and  receives  a  distribution  of  the  full 
account  balance  under  the  plan  consisting  of 
$60,000  in  cash  and  the  loan  receivable.  At 
that  time,  the  plan'$  records  reflect  an  offset 
of  the  loan  amount  lagainst  the  loan 
receivable  in  the  participant's  account  and  a 
distribution  of  $60,000  in  cash. 

(b)  For  the  year  2pt)0,  the  plan  must  report 
a  gross  distribution  kjf  $60,000  on  Box  1  of 
Form  1099-R  and  a  taxable  amount  of 
$60,000  in  Box  2  of  Form  1099-R. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  1996.  immediately 
prior  to  the  deemed; distribution,  the 
participant's  accoudtj  balance  under  the  plan 
totals  $50,000  and  thb  participant's  tax  basis 
is  $10,000.  For  1996,  the  plan  reports,  in  Box 

1  of  Form  1099-R,  a  gross  distribution  of 
$20,000  (which  is  the  initial  default  amount 
in  accordance  with  paragraph  (c)(2)(ii)  of 
Q&A-21  of  this  section)  and  reports,  in  Box 

2  of  Form  1099-R,  a  taxable  amount  of 
$16,000  (the  $20,000  deemed  distribution 
minus  $4,000  of  tax  basis  ($10,000  times 
($20,000/$50,000))  allocated  to  the  deemed 
distribution).  The  plap  then  records  an 
increase  in  tax  basis  eiqual  to  the  $20,000 
deemed  distribution,  so  that  the  participant's 
remaining  tax  basis  as  of  December  31, 1996 
totals  $26,000  ($10,000  minus  $4,000  plus 
$20,000).  Thereafter,  the  plan  disregards,  for 
purposes  of  section  72,  the  interest  that 
accrues  on  the  loan  di  ter  the  1996  deemed 


distribution.  Thus,  a$ 


the  total  taxable  amo  u  nt  reported  by  the  plan 
as  a  result  of  the  deeoied  distribution  is 


of  December  31, 1998, 


$16,000  and  the  plan's  records  show  that  the 
participant's  tax  basis  is  $26,000.  As  of 
January  1, 1999,  the  plan  decides  to  apply 
Q&A-19  of  this  section  to  the  loan. 
Accordingly,  it  reduces  the  participant's  tax 
basis  by  the  initial  default  amount  of 
$20,000,  so  that  the  participant's  remaining 
tax  basis  in  the  plan  is  $6,000.  Thereafter,  the 
amount  of  the  outstanding  loan  is  not  treated 
as  part  of  the  account  balance  for  purposes 
of  section  72.  The  participant  attains  age 
59'/i  in  the  year  2000  and  receives  a 
distribution  of  the  full  account  balance  under 
the  plan  consisting  of  $60,000  in  cash  and 
the  loan  receivable.  At  that  time,  the  plan's 
records  reflect  an  offset  of  the  loan  amount 
against  the  loan  receivable  in  the 
participant's  account  and  a  distribution  of 
$60,000  in  cash. 

(b)  For  the  year  2000,  the  plan  must  report 
a  gross  distribution  of  $60,000  on  Box  1  of 
Form  1099-R  and  a  taxable  amount  of 
$54,000  in  Box  2  of  Form  1099-R. 
Example  3.  (a)  In  1990,  when  a 
participant's  account  balance  in  a  plan  is 
$100,000,  the  participant  receives  a  loan  of 
$50,000  from  the  plan.  The  participant  makes 
the  required  loan  repayments  until  1992 
when  there  is  a  deemed  distribution  of 
$28,919  as  a  result  of  a  failure  to  repay  the 
loan.  For  1992,  as  a  result  of  the  deemed 
distribution,  the  plan  reports,  in  Box  1  of 
Form  1099-R,  a  px)ss  distribution  of  $28,919 
(which  is  the  initial  default  amoimt  in 
accordance  with  paragraph  (c)(2)(ii)  of  Q&A- 
21  of  this  section)  and,  in  Box  2  of  Form 
1099-R,  a  taxable  amount  of  $28,919.  For 
1992,  the  plan  also  records  an  increase  in  the 
participant's  tax  basis  for  the  same  amount 
($28,919).  Each  year  thereafter  through  1998, 
the  plan  reports  a  gross  distribution  equal  to 
the  interest  accruing  that  year  on  the  loan 
balance,  reports  a  faxable  amount  equal  to 
the  interest  accruing  that  year  on  the  loan 
balance  re'Buced  by  the  participant's  tax  basis 
allocated  to  the  gross  distribution,  and 
records  a  net  increase  in  the  participant's  tax 
basis  equal  to  that  taxable  amount.  As  of 
December  31, 1998.  the  taxable  amount 
reported  by  the  plan  a's  a  result  of  the  loan 
totals  $44,329  and  the  plan's  records  for 
purposes  of  section  72  show  that  the 
participant's  tax  basis  totals  the  same  amount 
($44,329).  As  of  January  1, 1999,  the  plan 
decides  to  apply  QStA-19  of  this  section. 
Accordingly,  it  reduces  the  participant's  tax 
basis  by  the  initial  default  amount  of 
$28,919,  so  that  the  participant's  remaining 
fax  basis  in  the  plan  is  $15,410  ($44,329 
minus  $28,919)  as  of  December  31, 1999. 
Thereafter,  the  amount  of  the  outstanding 
loan  is  not  treated  as  part  of  the  account 
balance  for  purposes  of  section  72.  The 
participant  attains  age  59V2  in  the  year  2000 
and  receives  a  distribution  of  the  full  account 
balance  under  the  plan  consisting  of 
$180,000  in  cash  and  the  loan  receivable 
equal  to  the  $28,919  outstanding  loan 
amount  in  1992  plus  interest  accrued 
thereafter  to  the  payment  date  in  2000.  At 
that  time,  the  plan's  records  reflect  an  offset 
of  the  loan  amount  against  the  loan 
receivable  in  the  participant's  account  and  a 
distribution  of  $180,000  in  cash. 

(b)  For  the  year  2000.  the  plan  must  report 
a  gross  distribution  of  $180,000  in  Box  1  of 


Form  1099-R  and  a  taxable  amount  of 
$164,590  in  Box  2  of  Form  1099-R  ($180,000 
minus  the  remaining  tax  basis  of  $i5,4io). 
Example  4.  (a)  The  facts  are  the  same  as 
in  Example  1.  except  that  in  1997.  after  the 
deemed  distribution,  the  participant  receives 
a  $10,000  hardship  distribution.  At  the  time 
of  the  hardship  distribution,  the  participant's 
account  balance  under  the  plan  totals 
$50,000.  For  1997,  the  plan  reports,  in  Box 
1  of  Form  1099-R,  a  gross  distribution  of 
$10,000  and.  in  Box  2  of  Form  1099-R,  a 
taxable  amount  of  $6,000  (the  $10,000  actual 
disfribution  minus  $4,000  of  tax  basis 
($10,000  times  ($20.OO0/$5O,0OO))  allocated 
to  this  actual  distribution).  The  plan  then 
records  a  decrease  in  tax  basis  equal  to 
54,000,  so  that  the  participant's  remaining 
tax  basis  as  of  December  31, 1997  touls 
$16,000  ($20,000  minus  $4,000).  After  19%, 
the  plan  disregards,  for  purposes  of  section 
72,  the  interest  that  accrues  on  the  loan  after 
the  1996  deemed  distribution.  Thus,  as  of 
December  31, 1998,  the  total  ta>.able  amount 
reported  by  the  plan  as  a  result  of  the  deemed 
distribution  plus  the  1997  actual  distribution 
is  $26,000  and  the  plan's  records  show  that 
the  participant's  tax  basis  is  $16,000.  As  of 
January  1, 1999,  the  plan  decides  to  apply 
QatA-19  of  this  section  to  the  loan. 
Accordingly,  it  reduces  the  participant's  tax 
basis  by  the  initial  default  amount  of 
$20,000,  so  that  the  participant's  remaining 
tax  basis  in  the  plan  is  reduced  from  $16,000 
to  zero.  However,  because  the  $20,000  initial 
default  amount  exceeds  $16,000,  the  plan 
records  a  loan  transition  amount  of  $4,000 
($20,000  minus  $16,000).  Thereafter,  the 
amount  of  the  outstanding  loan,  other  than 
the  $4,000  loan  transition  amount,  is  not 
treated  as  part  of  the  account  balance  for 
purposes  of  section  72.  The  participant 
attains  age  59V2  in  the  year  2000  and  receives 
a  distribution  of  the  ftill  account  balance 
under  the  plan  consisting  of  $60,000  in  cash 
and  the  loan  receivable.  At  that  time,  the 
plan's  records  reflect  an  offset  of  the  loan 
amount  against  the  loan  receivable  in  the 
participant's  account  and  a  distribution  of 
$60,000  in  cash. 

(b)  In  accordance  with  paragraph  (c)(2)(iv) 
of  Q4A-21  of  this  section,  the  plan  must 
report  in  Box  1  of  Form  1099-R  a  gross 
distribution  of  $64,000  and  in  Box  2  of  Form 
1099-R  a  taxable  amount  for  the  participant 
for  the  year  2000  equal  to  $64,000  (the  sum 
of  the  $60,000  paid  in  the  year  2000  plus 
$4,000  as  the  loan  transition  amount). 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-33983  Filed  12-31-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-«7-3278] 

RIN2127-AF74 

Federal  Motor  Vehicle  Safety 
Standards;  Reflecting  Surfaces 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Denial  of  petitions  for 
reconsideration. 

SUMMARY:  This  document  denies  two 
petitions  for  reconsideration  of 
NHTSA's  March  1996  final  rule 
rescinding  the  Federal  Motor  Vehicle 
Safety  Standard  on  reflecting  surfaces. , 
Neither  petitioner  has  raised  any  new 
issues  nor  presented  any  new  evidence 
that  were  not  considered  in  the  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W.,  Washington. 
D.C.  20590. 

For  technical  issues:  Mr.  Richard  Van 
Iderstine.  Office  of  Crash  Avoidance. 
Mr.  Van  Iderstine's  telephone  number  is 
(202)  366-5280.  and  his  FAX  number  is 
(202)  366-^329. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  the  Chief  Counsel.  Ms. 
Nakama's  telephone  number  is  (202) 
366-2992,  and  her  FAX  number  is  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Standard  No.  107  was  promulgated  as 
one  of  the  initial  Federal  Motor  Vehicle 
Safety  Standards  (32  FR  2408.  February 
3. 1967).  The  standard  specified 
reflecting  surface  requirements  for 
certain  "bright  metal"  components  in 
the  driver's  forward  field  of  view:  the 
windshield  wiper  arms  and  blades, 
inside  windshield  mouldings,  horn  ring 
and  hub  of  the  steering  wheel  assembly, 
and  the  inside  rearview  mirror  frame 
and  mounting  bracket.  The  specular 
gloss  of  the  surface  of  these  components 
was  required  to  be  less  than  40  units 
when  tested.  ("Specular  gloss"  refers  to 
the  amount  of  light  reflected  from  a  test 
specimen.) 

n.  Rescission  of  Standard  No.  107 

A.  Notice  of  Proposed  Hjlemaking 

In  a  notice  of  proposed  rulemaking 
published  on  June  26, 1995  (60  FR 
32935),  NHTSA  proposed  to  rescind 
Standard  No.  107,  on  the  grounds  that 


market  forces  and  product  liability 
concerns  have  eliminated  the  need  for 
its  requirements.  NHTSA  rejected  the 
possibility  of  extending  the  standard's 
specular  gloss  limitations  to  non- 
metallic  surfaces,  and  to  the  instrument 
panel. 

In  the  NPRM,  NHTSA  stated  its  belief 
that  market  forces  continue  to  favor 
matte  finishes  and  surfaces  for 
components  in  the  driver's  field  of  view, 
and  are  reinforced  by  product  liability 
concerns.  As  evidence  of  the  impact  of 
these  factors,  NHTSA  cited  the  virtual 
disappearance  of  horn  rings  and 
metallic  windshield  mountings  and  the 
use  of  matte  finishes  on  unregulated 
components.  The  agency  also  noted  that 
nonmetallic  materials  are  typically 
lighter  weight  than  metallic  ones. 

NHTSA  concluded  that  as  a  result  of 
the  use  of  nonmetallic  components  in 
the  driver's  field  of  view,  glare  from 
those  components  has  been 
substantially  reduced.  Increased  use  of 
non-metallic  materials  (hard  plastic  or 
rubber)  for  parts  such  as  windshield 
wiper  arins  and  blades,  steering  wheel 
assembly  hubs,  and  inside  rearview 
mirror  frame  and  mounting  brackets, 
has  virtually  eliminated  the  metallic 
components  that  are  regulated  by  the 
standard. 

The  decreasing  tendency  to  use  metal 
is  also  evident  with  respect  to 
components  not  regulated  by  Standard 
No.  107.  Since  1987,  vehicle  interior 
styling  practices  have  favored  a 
combination  of  hard  plastic  and  other 
materials  theit  do  not  reflect  sufficient 
light  to  create  glare.  NHTSA  stated  its 
belief  that  market  forces  will  continue  to 
favor  these  materials  in  the  future. 

In  the  NPRM,  NHTSA  tentatively 
concluded  that  although  it  believed 
future  market  forces  would  favor 
nonreflecting  surfaces,  it  was  possible 
that  motor  vehicle  designs,  styles,  and 
preferred  materials  would  change.  If 
such  changes  should  result  in  motor 
vehicle  components  that  may  produce 
distracting  glare  in  the  driver's  line  of 
sight,  NHTSA  stated  that  it  "intends  to 
review  the  situation"  through  its 
statutory  authority  over  safety  related 
defects.  60  FR  32936. 

B.  Comments 

Seven  comments  were  received  in 
response  to  the  NPRM.  All  commenters 
supported  the  proposed  rescission, 
except  for  the  Advocates  for  Highway 
and  Auto  Safety  (Advocates),  and  the 
State  of  Connecticut  (Connecticut).  The 
Insurance  Institute  for  Highway  Safety 
(IIHS)  supported  rescission  but  objected 
to  NHTSA's  reliance  on  product  liability 
considerations  and  recall  procedures  as 
rationales  for  rescission. 


C.  Final  Rule  and  Petitions  for 
Reconsideration 

On  March  21, 1996,  NHTSA  issued  a 
final  rule  rescinding  Standard  No.  l67 
(61  FR  1158Z).  NHTSA  concluded  that 
Standard  No.  107  could  be  rescinded 
without  adversely  affecting  safety.  This 
conclusion  was  based  on  the  agency's 
finding  that  vehicle  manufacturers  had 
established  a  practice  of  using 
nonglossy  materials  and  matte  finishes 
on  unregulated  components  as  well  as 
the  components  regulated  by  Standard 
No.  107.  Since  manufacturers  have 
elected  to  use  nonglossy  suirfaces  on 
components  not  regulated  by  the 
standards,  NHTSA  concluded  that 
rescinding  Standard  No.  107  would  not 
result  in  the  return  of  the  glossy  surfaces 
that  prompted  the  agency  to  issue  the 
standards.  In  reaching  this  conclusion, 
NHTSA  also  noted  that  the  virtual, 
elimination  of  metallic  components 
within  the  driver's  forward  field  of  view 
had  already  reduced  the  effective  scope 
of  the  standard  "to  the  level  of 
insignificance."  61  FR  11587. 

Subsequent  to  issuance  of  the  final 
rule,  petitions  for  reconsideration  were 
submitted  by  the  Center  for  Auto  Safety 
(CAS)  and  Dr.  Merrill  Allen,  neither  of 
whom  had  commented  on  the  NPRM. 
CAS  asserted  that  NHTSA's  rescission 
of  Standard  No.  107  "cannot  stand"  for 
the  following  four  reasons: 

(1)  NHTSA  provided  no  satisfactory 
basis  and  explanation  for  "reversing 
course"  and  rescinding  a  safety 
standard. 

(2)  NHTSA  relied  on  factors  Congress 
did  not  intend  NHTSA  to  consider, 
which  are  not  adequate  substitutes  for 
continued  enforcement  of  Standard  No. 
107.  In  particular,  NHTSA's  reliance  on 
"market  forces"  is  "implausible  and 
run(s]  counter  to  the  evidence  in  the 
rulemaking  record." 

(3)  There  are  "identified  market 
segments"  which  are  eager  to  supply  an 
apparent  demand  for  bright  metal 
interior  components.  Rescinding 
Standard  No.  107  would  encourage  this 
demand. 

(4)  NHTSA's  final  rule  ignores 
information  in  the  record  reflecting  the 
need  to  extend  the  Standard  to  reduce 
glare  from  currently  Unregulated  sources 
and  is  therefore  "arbitrary,  capricious, 
and  an  abuse  of  discretion." 

In  making  its  first  two  argimients, 
CAS  relied  on  the  legal  standard  for 
rescinding  a  Federal  Motor  Vehicle 
Safety  Standard  established  in  the  1983 
U.S.  Supreme  Court  decision  Motor 
Vehicle  Manufacturers  Association  v. 
State  Farm  Mutual  Automobile 
Insurance  Co.,  Inc.  (463  U.S.  29) 
(hereafter  cited  as  State  Farm).  NHTSA 
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will  address  e^<^  of  CAS'  assertions 
below. 

III.  Review  of  i:i\S'  Petition 

Legal  Standi  n  -d  for  Review 


'  the  Supreme  Court 

for  reconsideration, 
!  j  ew  of  the  legal 

ished  in  State  Farm.  In 
essence.  CAS  a^ues  that  NHTSA's 
rescission  of  Standard  No.  107  was 
"arbitrary  and  capricious"  and  did  not 
meet  State  Farm's  principles  for 
rescinding  a  Federal  motor  vehicle 
safety  standard,  (;fMVSS).  hi  State  Farm. 
the  Supreme  Qkiirt  cited  Citizens  to 
Preserve  Overtdk  Park  v.  Volpe  (401 
U.S.  402,  414  (1$71))  to  the  effect  that 
an  agency's  actwns  in  promulgating 
motor  vehicle  skfety  standards  may  be 
set  aside  if  founa  to  be  "arbitrary. 


capricious,  an 
otherwise  not  ii| 
(463  U.S.  at  41) 
The  Supreme 


use  of  discretion,  or 
accordance  with  law. 


( Zoxxri  noted  that 
revoking  a  stanj^^rd  constitutes  a 
reversal  of  the  agency's  former  views  as 
to  the  proper  course:  "There  is.  then,  at 
least  a  presumption  that  those  policies 
will  be  carried  bit  best  if  the  settled  rule 
is  adhered  to."(l463^U.S.at42)  • 

Therefore,  an  agflncy  changing  its  course 
by  rescinding  a  nile  must  supply  "a 
reasoned  analyst^  for  the  change  beyond 
that  which  may  Pfs  required  when  an 


agency  does  not 
instance."  (463 
At  the  same  ti 
recognized  that  |' 
not  establish  ml 


act  in  the  first 

I.S.  at  42) 

pe,  the  Supreme  Court 
egulatory  agencies  do 

,!  of  conduct  to  last 
forever"  (citing  American  Trucking 
Assns.,  Inc.  v.  Atkhison,  T.  &  S.F.R.  Co 
(387  U.S.  397.  4  jfe  (1967))  and  that  an 
agency  must  be  ^|ven  latitude  to  "adapt 
their  rules  and  policies  to  the  demands 
of  changing  circqmstances"  (citing 
Permian  Basin  /1(iiea  Rate  Cases.  390 
U.S.  747.  784  (19^8)).  (463  U.S.  at  42) 
The  Supreme  Coj^rt  further  stated  that 
the  presumption  from  which  judicial 
review  should  start  is  against  changes  in 
current  policy  tha  are  not  justified  by 
the  rulemaking  r^ord.  (See  463  U.S.  at 

A.  NHTSA  Has  Nit  "Reversed  Course" 
in  Rescinding  St^dard  No.  107 

The  CAS's  first  assertion  under  State 
Farm  is  that  in  rescinding  Standard  No. 
107,  it  has  "revers^edj  course"  without 
a  satisfactory  has  i  and  explanation. 
NHTSA,  howeve:  J  looks  at  the 
rescission  of  the  ^iandard  as  the  logical 
end  result  of  the  rulemaking  history  of 
Standard  No.  IOtI 

The  Supreme  Cciurt  described  the 
rulemaking  record  of  the  Standard  at 
issue  in  State  Far  n  i  as  follows:  "Over 


the  course  of  approximately  60 
rulemaking  notices,  the  requirement  has 
been  imposed,  amended,  rescinded, 
reimposed,  and  now  rescinded  again." 
(463  U.S.  at  34)  CAS  tries  to  analogize 
the  facts  in  the  rescission  of  Standard 
No.  107  to  the  facts  in  State  Farm,  and 
argues  that  the  fact  of  rescinding 
Standard  No.  107  (i.e.,  a  Standard  that 
had  been  in  effect  for  thirty  years) 
makes  NHTSA's  actions  "arbitrary  and 
capricious." 

In  contrast  to  the  facts  in  State  Farm, 
the  history  of  Standard  No.  107  shows 
no  pattern  of  frequent  changes.  Despite 
opportunities  to  do  so,  NHTSA  has 
never  determined  that  expanding 
Standard  No.  107  would  meet  the  need 
for  safety.  The  rescinded  Standard  No. 
107  was  the  same  Standard  promulgated 
in  1967. 

In  an  NPRM  dated  November  13, 1987 
(52  FR  43628),  NHTSA  considered 
whether  to  extend  Standard  No.  107's 
specular  gloss  limitations  to  non- 
metallic  surfaces.  NHTSA  considered 
three  issues:  (1)  Whether  there  are  safety 
benefits  in  retaining  Standard  No.  107; 
(2)  whether  there  is  justification  to 
apply  the  specular  gloss  requirement  to 
non-metallic  versions  of  the 
components  already  covered  by 
Standard  No.  107;  and  (3)  whether  there 
is  a  need  to  expand  Standard  No.  107 
to  other  component  parts  (such  as 
instrument  panel  pads). 

On  the  first  issue,  NHTSA  concluded 
the  Standard  No.  107's  limits  on  highly 
reflective  components,  (i.e..  possible 
sources  of  glare),  still  addressed  a  safety 
problem  for  drivers.  On  the  second 
issue,  NHTSA  proposed  to  extend  the 
standard  to  non-metallic  components, 
tentatively  determining  that  the  problem 
posed  by  glossy  non-metallic 
components  was  indistinguishable  from 
the  problem  posed  by  glossy  metallic 
components.  On  the  third  issue,  NHTSA 
declined  to  propose  extending  Standard 
No.  107  to  other  vehicle  components, 
since  it  found  no  data  showing  that 
glare  from  unregulated  components  has 
presented  a  safety  problem. 

In  1989,  NHTSA  terminated  the 
rulemaking  after  finding  no  evidence  to 
substantiate  a  safety  problem  with  glare 
from  non-metaUic  surfaces.  (54  FR 
35011,  August  23. 1989). 

In  1991,  the  CAS  petitioned  NHTSA 
to  add  the  instrument  panel  surface  as 
a  newly  regulated  item  in  Standard  No. 
107.  CAS  believed  that  such  an  action 
would  "significantly  limit  dashboard 
reflections  in  windshields",  and  limit 
"veiling  glare"  as  a  "major  source  of 
vision  impairment."  NHTSA  denied 
CAS's  petition  (see  56  FR  40853,  August 
16, 1991),  after  determining  that  there 


was  no  evidence  of  a  visibility  problem 
that  warranted  rulemaking. 

The  agency  could  find  no  information 
showing  that  dashboard  reflections 
constituted  a  safety  hazard.  At  the  time 
(i.e..  in  1991),  a  search  of  the  NHTSA 
consumer  complaint  file  found  only  23 
complaints  that  were  related  to  light 
refections  from  the  dashboard  in  over 
138,000  complaints  (0.017  percent). 
NHTSA  determined  that  the 
insignificant  number  of  complaints 
reinforced  the  agency's  prior 
determinations  that  there  is  no  need  to 
expand  the  scope  of  Standard  No.  107. 
Therefore,  NHTSA  found  no  safety  need 
to  add  to  the  components  covered  by 
Standard  No.  107. 


B.  NHTSA  relied  on  Appropriate 
Factors,  including  Market  Forces,  in 
Rescinding  Standard  No.  107 

In  its  second  argument  under  State 
Farm.  CAS  asserted  that  NHTSA  relied 
on  factors  that  Congress  did  not  intend 
it  to  consider,  which  are  not  adequate 
substitutes  for  continued  enforcement  of 
Standard  No.  107.  In  particular,  CAS 
pointed  to  the  President's  Regulatory 
Reinvention  Initiative  as  a  factor 
Congress  did  not  intend  NHTSA  to 
consider,  and  described  NHTSA's 
rehance  on  "market  forces"  as 
"implausible"  imd  "counter  to  the 
evidence  in  the  rulemaking  record." 
In  State  Farm,  the  Supreme  Court 
cited  the  Permian  Basin  Area  Rate  Cases 
(390  U.S.  747.  416  (1967))  for  the 
principle  that  an  agency  must  be  given 
latitude  to  "adapt  their  rules  and 
policies  to  the  demands  of  changing 
circumstances."  (463  U.S.  at  42). 
NHTSA  did  not  decide  to  rescind 
Standard  No.  107  precipitously.  It 
decided  to  rescind  the  Standard  after 
observing  long-term  changes  in  the 
composition  of  components  in  vehicle 
interiors  (whether  or  not  the  component 
was  regulated  by  Standard  No.  107).  It 
used  its  knowledge  of  the  motor  vehicle 
industry  to  determine  that  cost  of 
materials  (a  "market  force")  is  an 
important  consideration  for  vehicle 
manufacturers,  and  would  continue  to 
be  so.  NHTSA  also  noted  that  since 
rubber  and  plastics  tend  to  cost  and 
weigh  less  than  metals,  vehicle 
manufacturers  would  likely  continue  to 
use  less  expensive  materials  in  the 
components  specified  in  Standard  No. 
107. 

Although  CAS  cites  the  President's 
Regulatory  Reinvention  Initiative  (RRI) 
as  a  factor  that  Congress  did  not  intend 
NHTSA  to  consider,  the  RRI  only 
provided  NHTSA  an  opportunity  to 
revisit  an  important  issue  first  raised  in 
the  1987  NPRM:  does  Standard  No.  107 
continue  to  address  a  safety  problem  for 
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drivers?  NHTSA  determined  that  the 
answer  was  now  no. 

An  updated  search  conducted  in  1995 
ot  NHTSA's  consumer  complaint  file 
found  52  complaints  that  were  related  to 
dashboard  glare  in  over  241,000 
complaints  (0.021  percent).  The  0.021 
rate  is  about  the  same  as  the  1991 
complaint  rate  of  0.017  percent.  This 
updated  search  indicated  the  number  of 
complaints  related  to  dashboard  glare 
continues  to  be  minuscule. 

CAS  also  alleged  in  a  December  17, 
1996  letter  to  NHTSA's  Administrator 
that  the  count  of  52  complaints  of 
veiling  glare  from  the  dash  was 
imderstated.  According  to  that  letter, 
CAS  had  determined  there  were  at  least 
150  complaints  of  veiling  glare  among 
the.  more  than  241,000  complaints. 
Thus,  instead  of  representing  0.021 
percent  of  complaints  from  the  public, 
as  acknowledged  by  NHTSA,  CAS 
believed  veiling  glare  actually 
represents  0.063  percent  of  the 
complaints  NHTSA  has  received  from 
the  public. 

NHTSA  used  a  standardized 
computer  keyword  search  of  its 
complaints  to  arrive  at  its  count  of  52 
relevant  complaints.  Even  if  NHTSA 
were  to  accept  the  CAS  count  of  150 
dashboard  glare  complaints  as  accurate, 
the  agency  would  still  reiterate  its 
previously-stated  conclusion — so  few 
complaints  from  the  public  about  an 
aspect  of  design  that  has  never  been 
regulated  on  any  of  the  himdreds  of 
millions  of  vehicles  on  the  road  can 
reasonably  be  said  to  show  there  is  no 
need  for  the  agency  to  expend  its 
limited  resources  to  try  to  address 
dashboard  glare,  because  the  available 
evidence  (NHTSA's  complaints) 
indicate  the  public  finds  this  t*  be  an 
insignificant  safety  problem. 

NHTSA  saw  no  safety  value  in  1995 
to  continue  to  regulate  components 
(such  as  windshield  wiper  blades,  the 
steering  wheel  hub  and  interior  mirror 
frame  and  mounting  bracket)  that  still 
exist  on  new  motor  vehicles.  Observing 
the  types  of  components  actually  used 
in  today's  vehicles,  the  agency         ,        '• 
concluded  that  none  of  those 
components  is  a  potential  source  of 
reflecting  surface  distraction  in  the 
driver's  field  of  view. 

In  new  vehicles  in  the  late  1990's,  the 
inside  windshield  metal  moldings  and 
horn  rings  are  no  longer  provided.  As 
for  the  other  specified  components, 
vehicle  manufacturers  have  redesigned 
windshield  wip)er  arms  and  blades  so 
that  many  of  them  are  recessed  below 
the  view  of  the  driver  when  not  in  use. 
The  arms  and  blades  are  usually  black 
and  finished  with  a  matte  surface. 
Manufacturers  have  placed  air  bags  in 


steering  wheel  hub  assemblies  so  that 
the  hubs  cannot  be  made  of  "bright 
metal"  if  the  air  bags  are  to  deploy 
properly.  The  mirror  frame  and 
mounting  bracket  are  made  out  of 
plastic. 

NHTSA  notes  that  in  the  almost  thirty 
years  that  Standard  No.  107  was  in 
effect,  vehicle  manufacturers  were  not 
prohibited  from  installing  vehicle 
components  (including  those  specified 
in  Standard  No.  107)  made  out  of  metals 
with  a  matte  or  burnished  surface. 
Styling  considerations  have  apparently 
never  introduced  such  dull  metals  into 
components  in  the  line  of  sight  of  the 
driver  or  elsewhere  in  the  vehicle 
interior  in  any  significant  volimie.  Lack 
of  dull  metals  indicates  that  regardless 
of  styling  and  other  cosmetic 
considerations,  vehicle  manufacturers 
are  choosing  to  reduce  costs  by 
minimizing  metallic  components  ia 
vehicles. 

For  these  reasons,  NHTSA's  rescission 
of  Standard  No.  107  was  not  arbitrary 
and  capricious  but  the  result  of  a 
reasoned  analysis,  based  on  its 
observations  of  the  new  vehicle  market. 

2.  "Identified  ^4a^ket  Segments"  Have 
Obtained  Bright  Metal  Parts  in  the 
Aftermarket  Despite  Standard  No.  107 

In  addition  to  issues  arising  from 
State  Farm,  CAS  asserted  that  there  are 
"identified  market  segments"  with  a 
demand  for  bright  metal  interior 
components.  CAS  stated  its  belief  that 
the  demand  includes  components 
regulated  under  Standard  No.  107.  CAS 
asserted  that  at  least  one  manufacturer 
is  eager  to  serve  these  markets  and  to 
respond  to  this  and  any  other  such 
consumer  demand.  But  for  Standard  No. 
107,  CAS  states  that  the  manufacturer 
(Vehicle  Improvement  Products  (VIP)) 
and  others  would  freely  serve  these 
markets.  As  evidence,  CAS  pointed  to 
VIP's  comment  in  response  to  the  June 
26,  1995  NPRM  that  there  is  a  demand 
for  "polished  and/or  chrome  plated 
steering  wheel  surfaces"  as  a 
contradiction  to  NHTSA's  assertion  that 
there  is  no  market  for  bright  metal 
components. 

NHTSA  believes  that  CAS's  comment 
does  not  acknowledge  a  difference  in 
appUcability  of  the  Standard  between 
the  new  vehicle  manufacturer  and  the 
after  market  equipment  manufacturer. 
Standard  No.  107  applied  to  new 
vehicles  only,  and  did  not  regulate  the 
actions  of  after  market  equipment 
manufacturers.  Standard  No.  107 
applied  to  "passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses."  The  Standard 
imposed  restrictions  on  specified 
equipment  in  new  vehicles.  The 


Standard  never  prohibited  sales  of 
aftermarket  equipment,  including  the 
components  specified  in  Standard  No. 
107,  that  were  made  of  bright  metal  that 
exceeded  a  specified  specular  gloss. 
Further,  even  in  a  new  vehicle,  the 
Standard  did  not  generally  regulate 
"steering  wheel  surfaces,"  it  regulated 
only  the  hub  of  the  steering  wheel 
assembly. 

Thus,  even  when  Standard  No.  107 
was  in  effect,  the  Standard  did  not 
restrict  equipment  manufacturers, 
including  VIP  from  selling  shiny 
metallic  steering  wheels  in  the 
aftermarket,  even  if  the  steering  wheel 
hubs  did  not  meet  the  specular  gloss 
limitations  of  Standard  No.  107. 
(Whether  a  business  could  install  a 
shiny  metallic  steering  wheel  hub 
without  violating  49  U.S.C.  §  30122,  by 
making  safety  devices  and  elements 
inoperative,  is  not  an  issue  within  the 
scope  of  this  rulemaking.  However, 
NHTSA  would  not  have  had  any 
authority  over  an  owner  installing  a 
shiny  metallic  steering  wheel  hub  in  his 
or  her  own  vehicle.) 

CAS  also  pointed  to  the  State  of 
Connecticut's  comments  (in  response  to 
the  June  1996  NPRM)  that  small 
aftermarket  parts  manufacturers  are 
"quick  to  respond  to  market  demands 
without  fully  evaluating  all  of  the  safety 
aspects  on  which  their  component 
would  have  an  affect."  Coimecticnt  also 
commented  that  states  can  require 
vehicles  to  be  maintained  in  compliance 
with  FMVSS's  to  prevent  such  things  as 
bright  metal  windshield  wiper  blades  to 
be  installed.  It  argued  reliance  on  the 
FMVSS  "quells  market  demand  before 
the  liability  factors  would  surface." 

In  response  to  CAS's  comments  about 
Connecticut's  views,  we  first  note  that 
CAS  has  not  refuted  the  principal  basis 
for  the  rescission:  The  evident  and 
universal  practice  by  vehicle 
manufacturers  of  designing  their 
vehicles  to  avoid  the  use  of  metallic  (or 
nonmetallic)  components  with  glossy 
surfaces,  whether  or  not  regulated. 
Based  on  that  practice,  we  do  not 
believe  that  there  will  be  a  demand  for 
original  equipment  glossy  components 
on  new  vehicles.  In  the  absence  of  any 
demand,  there  would  be  unlikely  to  be 
more  than  a  negligible  supply  of  those 
components  produced  by  aftermarket 
manufacturers. 

As  earlier  stated,  when  Standard  107 
was  in  effect,  the  Standard  did  not 
prohibit  a  business  fivm  manufacturing 
glossy  metallic  vehicle  components  for 
the  aftermarket  or  prevent  an  individual 
owner  from  installing,  for  example,  a 
shiny  steering  wheel  hub  on  his  or  her 
vehicle.  Even  so,  the  agency  is  not 
aware  of  any  significant  instances  of 
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3.  Standard  Nol  107  Was  Never 
Intended  to  Ac  ( fress  Glare  Generally, 
and  the  Standi  i  d  Will  Not  Be 
Reinstated  and  Expanded  to  Address 
"Veiling  Glare  ] 

CAS  assertec  [that  the  Association  of 
International  Automobile 
Manufacturer's  JALAM)  comment  to  the 
June  1995  NPRM,  that  since  Standard 
No.  107  "does  hbt  cover  all  components 
for  which  manufacturers  have  needed  to 
reduce  glare,"  ^d  "(i]n  the  absence  of 
any  concern  (byjNHTSAJ  that 
manufacturers  |ilave  not  addressed  glare 
from  these  other  components,"  the 
Standard  is  not  necessary,  should  have 
"triggered  alanW  bells  at  the  Agency  as 
it  contemplate^  rescinding  the  only 
standard  regulajllng  interior 
compartment  glare." 

CAS  appears  ftp  believe  that  NHTSA 
has  not  considek^d  the  issue  of  potential 
glare  from  souri^s  other  than  the 
components  regelated  in  Standard  No. 
107.  NHTSA  dqas  not  agree,  since  the 
agency  has  in  tli«  past  carefully  looked 
at  glare  issues  outside  of  Standard  No. 
107.  As  earlier  ^teted.  the  NPRM  (60  FR 
32935,  June  26,  |1995)  outlined  NHTSA 's 
past  review  of  vftether  Standard  No. 
107's  specular  gjlbss  limitations  should 
be  extended  to  nWmetallic  surfaces,  or 
to  other  vehicle  Idomponents.  A 
summary  of  thisi  discussion  was 


provided  earlier 
previously  exph  i 


IFor  the  reasons 
Ined,  NHTSA  decided 


there  is  no  evidence  of  any  safety  need 
to  extend  the  scope  of  Standard  No.  107. 
In  addition,  as  has  been  previously 
noted,  there  is  no  evidence  in  the  record 
of  any  significant  use  of  unregulated 
components  with  glossy  finishes  by 
vehicle  manufacturers. 

CAS  also  suggests  that  the  agency's 
desire  to  reduce  glare  from  shiny 
metallic  components  arises  from  an 
underlying  generalized  concern  about 
interior  compartment  glare.  CAS 
therefore  urges  that  Standard  No.  107  be 
reinstated  and  expanded  to  address 
veiling  glare,  i.e.,  the  reflection  cast  by 
light-hued  and/or  glossy  surfaced 
dashboards  onto  the  windshield. 

As  previously  noted.  Standard  No. 
107  never  regulated  veiling  glare.  On 
August  16,  1991  (56  FR  40853),  NHTSA 
denied  a  petition  from  the  CAS  to 
amend  Standard  No.  107  by  including 
the  instrument  panel  surface  as  a  * 
regulated  item,  limiting  "veiling  glare" 
as  a  "major  source  of  vision 
impairment."  Since  Standard  No.  107 
did  not  regulate  veiling  glare,  CAS's 
comments  on  veiling  glare  are  outside 
the  scope  of  this  rulemaking  action  and 
are  not  relevant  to  a  petition  for 
reconsideration  of  rescission  of 
Standard  No.  107. 

IV.  Dr.  Allen's  Petition 

In  a  submission  dated  May  2, 1996, 
Dr.  Merrill  J.  Allen,  Professor  Emeritus 
of  Optometry  of  Indiana  University 
(Bloomington,  Indiana)  petitioned 
NHTSA  to  reconsider  rescinding 
Standard  No.  107.  Dr.  Allen  asserted 
that  "Standard  No.  107  needs  to  be 
strengthened,  not  rescinded."  He 


estimated  that  crashes  will  increase 
more  than  10  to  15%  by  rescinding 
Standard  No.  107,  but  provided  no 
information  how  he  formulated  this 
estimate.  He  urged  NHTSA  to  reinstate 
Standard  No.  107  and  to  amend  the 
Standard  by  specifying  a  black  flock  or 
velvet  finish  on  all  motor  vehicle  dash 
panels,  to  minimize  veiling  glare. 

Dr.  Allen  has  not  raised  any  new 
issues  or  presented  any  new  evidence 
not  considered  in  previous  rulemakings. 
As  previously  noted,  the  veiling  glare 
issue  was  addressed  in  1991  by  NHTSA 
in  response  to  a  rulemaking  petition 
from  CAS.  NHTSA  denied  CAS's 
petition  (56  FR  40843,  August  16,  1991). 
after  determining  that  there  was  no 
visibility  problem  which  warranted 
Federal  rulemaking.  Further,  since 
Standard  No.  107  never  regulated  it, 
veiling  glare  is  not  germane  to  the 
rescission  of  the  Standard. 

V.  Denial  of  Petitions  for 
Reconsideration 

NHTSA  has  considered  the  issues 
raised  in  the  petitions  for 
reconsideration  filed  by  the  CAS  and  by 
Dr.  Allen.  Because  they  presented  no 
new  evidence  or  issues,  the  petitions  for 
reconsideration  are  denied. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  December  24,  1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wasatch  Powderbird  Guides  Outfitter 
and  Guide  Special-Use  Permit, 
Wasatch-Cache  National  Forest,  Salt 
Lake  Ranger  District,  Salt  Lake  County, 
Utah  and  Uinta  National  Forest, 
Pleasant  Grove  and  Spanish  Fork 
Ranger  Districts,  Utah  County,  Utah 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Fore<'t  Sei^rice  will 
prepare  an  environmental  impact 
statement  on  Wasatch  Powderbird 
Guides  request  for  a  five-year  outfitter 
and  guide  special-use  permit  for  guided 
helicopter  skiing  activities  on  National 
Forest  Land. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  30,  1998. 
AOORESSES:  Send  written  comments  to 
Michael  Sieg,  District  Ranger,  6944 
South  3000  East,  Salt  Lake  City,  Utah 
84121. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Cruz,  District  Environmental 
Coordinator,  (801)  943-9483. 
SUPPLEMENTARY  INFORMATION:  Wasatch 
Powderbird  Guides,  a  current  "Special 
Use  Permit"  permittee,  is  proposing  to 
operate  a  heli-skiing  operation  for 
another  five-years  along  the  Wasatch 
Front  of  the  Wasatch-C^che  and  Uinta 
National  Forests.  This  proposal  includes 
elements  on  both  public  and  private 
lands.  Elements  include  the  landing  of 
helicopters  to  drop  off  and  pick-up  heli- 
skiers  who  are  skiing  across  both  public 
and  private  land  holdings.  A  complete 
description  of  (he  proposal  is  available 
from  the  Salt  Lake  Ranger  District.  This 
proposal  was  originally  scoped  in 
January  1997,  since  then  it  was  decided 
that  there  may  be  significant  impacts, 
therefore  an  environmental  impact 
statement  is  being  completed.  A  letter 


explaining  the  decision  to  conduct  an 
environmental  impact  statement,  and 
soliciting  comments  will  be  sent  to 
nearly  300  individuals,  organizations 
and  government  agencies  who 
responded  to  the  original  scoping  dated 
January  27, 1997.  Individuals, 
organizations  or  other  government 
agencies  may  request  a  copy  of  the 
original  scoping  document  and/or  send 
additional  comments  by  writing  to  the 
Salt  Lake  Ranger  District. 

Issues  identified  since  January  1997 
include  effects  on  public  safety,  effects 
on  Wilderness  areas,  effects  of 
snowpack  stability  testing  on  vegetation, 
effects  on  wildlife,  including  golden 
eagles  and  threatened,  endangered  and 
sensitive  species,  effects  on  the 
economic  viability  of  Wasatch 
Powderbird  Guides  and  the  local 
economy  and  effiects  to  other  winter 
recreationalists.  Two  preliminary 
alternatives  have  been  identified.  The 
proposed  action  alternative  would 
permit  the  aforementioned  heli-skiing 
operation  with  the  following  criteria:  a 
limit  of  2  helicopters,  a  5-year  average 
of  2400  skier  days  per  year,  a  5-year 
average  of  1200  skier  days  per  year  in 
the  Tri-Canyon  (Mill  Creek,  Big,  and 
Little  Cottonwjood  Canyons)  terrain  and 
a  5-year  average  of  1000  explosives  per 
year.  The  No  Action  alternative  would 
eliminate  helicopter  skiing  along  the 
Wasatch  Front  and  require  a  change  to 
the  current  Forest  Plan,  Other 
alternatives  will  look  at  use  rotation 
methods  to  reduce  conflict  between 
heli-skiing  operations  and  other  winter 
recreationalists. 

The  public  is  invited  to  submit 
comments  or  suggestions  to  the  address 
above.  Comments  received  from 
individuals,  groups  and  government 
agencies  received  fi-om  the  January  1997 
scoping  document  will  be  incorporated 
into  this  analysis.  The  responsible 
officials  are  Bemie  Weingardt  and  Peter 
Karp,  Forest  Supervisors.  A  draft  EIS  is 
anticipated  to  be  filed  in  May  1998  and 
the  final  EIS  filed  in  September  1998. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 


be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
Environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  533 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  imtil  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Hodel.  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

Dated:  December  23, 1997. 
Michael  Sieg, 
District  Ranger. 
(PR  Doc.  97-34202  Filed  12-31-97;  8:45  am) 

BILUNG  COOE  M1ft-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  for  Lima  (OH)  and  the 
State  of  Virginia 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

summary:  GIPSA  announces  the 
designation  of  Lima  Grain  Inspection 
Service,  Inc..  and  the  Virginia 
Department  of  Agriculture  and 
Consumer  Services  (Virginia)  to  provide 
official  services  imder  the  United  States 
Grain  Standards  Act.  as  amended  (Act). 
EFFECTIVE  DATE:  February  1. 1998. 
ADDRESSES:  USDA.  GIPSA.  Janet  M. 
Hart.  Chief.  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3604. 


Authority: 

as  amended  ( 

Dated:  Dec 
Neil  E.  Portei 
Director.  Con 
[PR  Doc.  97-: 

BILUNG  COOE  : 

DEPARTME 
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FOR  FURTHER  INFORMATION  CONTACT: 
lanet  M.  Hart,  at  io2-720-8525, 
SUPPLEMENTARY  (l|F0RMAT10N:This  action 


has  been  reviewi 
to  be  a  rule  or  re: 
Executive  Order 


and  determined  not 
lation  as  defined  in 
2866  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
£)epartmental  Re|  ulation  do  not  apply 
to  this  action.     [ 

In  the  August  i  1997,  Federal 
Register  (62  FR  4i335).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  ge<  (graphic  areas 
assigned  to  Lima'ind  Virginia  to  submit 
an  application  for  designation. 
Applications  we^  due  by  September  2, 
1997.  Lima  and  Virginia,  the  only 
applicants,  each  ^)plied  for  designation 
to  provide  official]  services  in  the  entire 
area  currently  assfcned  to  them. 

Since  Lima  an<^| Virginia  were  the 
only  applicants,  G[PSA  did  not  ask  for 
comments  on  the|  i  ipplicants. 

GIPSA  evaluated  all  available 
information  regaitding  the  designation 
criteria  in  Sectioi>  |7(f)(l)(A)  of  the  Act 
and,  according  to|  Section  7(fUa)(B), 
determined  that  I^Mna  and  Virginia  are 
able  to  provide  official  services  in  the 
geographic  areas  for  which  they  applied. 
Effective  FebruarVjl,  1998,  and  ending 
January  31,  2001. 'Virginia  is  designated 
to  provide  official  services  in  the 
geographic  area  specified  in  the  August 
1, 1997,  Federal  Register.  Effective 
February  1, 1998,  j^nd  ending  January 
31,  1999,  Lima  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  Aijgust  1, 1997,  Federal 
Register. 

Interested  perscjis  may  obtain  official 
services  by  contadting  Lima  at  419-223- 
7866  and  Virginia  at  757-494-2464. 

Authority:  Pub.  L.  l  (4-582.  90  Stet.  2867, 
as  amended  (7  U.S.G.  71  etseq.]. 

Dated:  December :  1 1, 1997. 
NeU  E.  Porter, 

Director.  Compliance\Division. 
IFR  Doc.  97-33829  Ijiled  12-31-97-  8:45  am] 

BILUNG  CODE  3410-EN-  > 


DEPARTMENT  OP  AGRICULTURE 

Natural  Resources  Conservation 
Service 


•li, 


Santa  Cruz  River  lln^atershed,  Rio 
AnitM  County,  New  Mexico 

AGENCY:  Natural  Ru  sources 
Conservation  Servi  <  e,  USDA. 
action:  Notice  of  a  binding  of  No 
Significant  Impact. 


SUMMARY:  Pursuan 

ofthe  National  En V 

Act  of  1969;  the  Cdiincil  on 


to  Section  102(2)(c) 
ironmental  Policy 


Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service  Rules  (7 
CFR  Part  650),  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agricuhure,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  repair  of 
Floodwater  Retarding  Structure  3  in  the 
Santa  Cruz  River  Watershed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosendo  Trevino  HI;  State 
ConsRrvationist;  Natural  Resources 
Conservation  Service;  6200  Jefferson, 
NE;  Albuquerque,  NM  87109-3734; 
telephone  505-76f-4400. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Rosendo  Trevino  III,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
neeHod  for  this  project. 

The  project  purpose  is  flood 
prevention.  The  action  includes  the 
repair  of  one  floodwater  retarding  dam. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  FNSI  are  available  to  fill  single  copy 
requests  at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  is  on  file  and  may  be 
reviewed  by  contacting  Rosendo 
Trevino  III. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  ProtecUon  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 
Rosendo  Trevino  IQ, 
State  Conservationist. 
[FR  Doc.  97-34182  Filed  12-31-97;  8:45  ami 

BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 
Risk  Management  Agency 
Dairy  Options  Pilot  Program 

AGENCY:  Risk  Management  Agency, 

USDA. 

ACTION:  Advanced  Notice  of 

Availability;  Request  for  Comments. 


SIMMARY:  This  notice  announces  a 
public  comment  period  on  a  new  Dairy 
Options  Pilot  Program  (DOPP)  to  be 
administered  by  the  Risk  Management 
Agency  (RMA)  in  conjunction  with  the 
private  sector.  RMA  plans  to  implement 
DOPP  which  would  partially  subsidize 
the  purchase  of  put  options  for  dairj' 
producers.  The  objective  of  DOPP  is  to 
ascertain  whether  put  options  can 
provide  producers  with  reasonable 
protection  fi-om  the  price  risk.  RMA  is 
soliciting  comments  on  DOPP.  the 
method  used  to  select  program 
participants,  and  its  information 
collections.  RMA  specifically  requests 
comments  on  the  role  of  brokers  as 
outlined  in  the  Broker  Agreement 
contained  in  this  Advanced  Notice  of 
Availability,  whether  the  tasks  required 
ofthe  brokers  including  responsibilities 
listed  in  subsections  3(a)  through  3(h), 
are  appropriate  and  whether  there  are 
other  cost-effective  alternatives  that 
would  satisfy  the  program's  need  for 
accurate  reporting  and  oversight  while 
maintaining  a  significant  role  for  the 
private  sector  in  the  program.  The  RMA 
was  established  by  Public  Law  104-127, 
on  April  4, 1996. 
DATES:  Submit  data,  comments  or 
opinions  on  or  before  February  2. 1998. 
The  comment  period  for  information 
collections  under  the  paperwork 
Reduction  Act  of  1995  continues 
through  March  3,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  DOPP  to  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  Office  of  Insurance 
Services,  1400  Independence  Avenue, 
S.W.,  STOP  0830.  room  6739-S, 
Washington.  D.C..  20250-0830.  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7:00 
a.m.  to  4:30  p.m.  EDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Connor,  Financial  Analyst,  Reinsurance 
Services  Division,  Risk  Management 
Agency,  at  the  Washington,  D.C.  address 
listed  above,  telephone  (202)  720-4232. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  of  1995 

The  Risk  Management  Agency  is 
seeking  comments  on  the  following 
Information  Collection  Request  (ICR). 

Title:  Dairy  Options  Pilot  Program. 

Respondents/Affected  Entities:  Parties 
affected  by  the  information  collection 
requirements  included  in  this  advanced 
notice  are  producers  and  brokers. 

Abstract:  The  dairy  industry  has 
recently  witnessed  unprecedented  price 
volatility  and,  after  1999,  will  no  longer 
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be  eligible  to  receive  USDA  program 
benefits  of  any  kind  except  export 
incentives. 

The  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(Act)  authorized  the  Secretary  of 
Agricultiue  to  conduct,  and  RMA  to 
administer,  options  pilot  until 
December  31,  2002.  RMA  appreciates 
the  active  interest  and  initiative  shown 
by  the  Coffee,  Sugar,  &  Cocoa  Exchange 
and  the  Chicago  Mercantile  Exchange  in 
the  development  of  this  program  which 
draws  heavily  from  their  ideas  and 
input.  If  successful,  the  educational 
benefits  of  the  DOPP  to  the  producer 
will  prepare  the  producer  to  manage 
price  risk  independently  through  the 
commodities  futures  and  options 
markets. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  15  minutes  per 
participant  because  of  the  high  degree  of 
automation  associated  with  die  data 
collection. 

Respondents:  Producers  and  brokers. 

Estimated  Number  of  Respondents: 
35,329. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,951  hours. 

The  information  to  be  collected 
includes  an  application  (Form  CCC- 
320),  a  record  of  all  trading  activity  on 
the  producer's  behalf  and  the  actual 
prices  obtained  by  the  producer  for  the 
production,  and  a  voluntary  survey.  The 
information  collected  from  the    _ 
application,  trading  record  and  prices 
received  by  the  producer  will  be 
electronically  submitted  to  FCIC  by  the 
broker  or  brokerage  firm.  Potential 
respondents  to  this  information 
collection  are  dairy  producers,  brokers, 
and  brokerage  firms.  The  information 
collected  will  be  used  to  determine 
producer  eligibility,  to  track  program 
compliance  and  to  evaluate  the 
effectiveness  of  the  hedge  positions. 

Comments:  RMA  is  requesting 
comments  on  the  following:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
coUedion  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 


Conunents  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  notice 
between  30  and  60  days  after 
submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  on  the  notice. 

Executive  Order  12866 

OMB  has  determined  this  notice  to  be 
significant  for  the  piuposes  of  Executive 
Order  12866  and,  therefore,  this  notice 
has  been  reviewed  by  OMB. 

Cost-Benefit  Analysis 

The  program  is  designed  to  increase 
the  level  of  understanding  of  options 
contracts  as  risk  management  tools 
among  dairy  producers  and  to  explore 
their  specific  applicability  to  the  dairy 
industiy.  The  costs  to  the  Government 
of  options  premium  imder  the  program 
are  estimated  to  be  about  $10  million 
annually.  If  successful,  the  program  will 
help  create  liquid  markets  in  basic 
formula  price  (BFP)  futures  and  options 
contracts  which  would  be  sustained,  in 
part,  by  the  on-going  hedging  of  output 
price  risk  by  dairy  producers  benefiting 
from  the  educational  aspect  of  the 
program.  Under  that  scenario,  the  ' 
benefits  of  the  program  would  include 
furnishing  producers  with  a  viable  price 
risk  management  alternative,  exerting  a 
stabilizing  influence  on  the  dairy 
industry,  and  Contributing  to  the 
Department's  goals  of  supporting  market 
oriented  reforms  in  the  agricultural 
sector. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  notice  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  notice 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 


Federalism,  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  provisions 
contained  in  this  notice  will  not  have  a 
substantial  direct  effect  on  States  or 
their  political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Regulatory  Flexibility  Act 

This  notice  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  The  provisions  included  in  this 
notice  will  not  impact  small  entities  to 
a  greater  extent  than  large  entities.  All 
participants  will  be  required  to  fill  out 
an  application  and  provide 
documentary  evidence  of  monthly 
production  jfor  at  least  the  previous  six 
months.  The  amount  of  work  required  of 
brokers  will  only  increase  slightly 
because  the  information  to  determine 
the  eligibility  of  producers  and  trading 
activities  is  already  collected  by  brokers 
specializing  in  hedge  positions  and  the 
only  additional  burden  is  collecting  the 
price  for  the  sale  of  production  and  the 
electronic  transmittal  of  this 
information.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  not  currently  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reform.  The 
provisions  of  this  notice  will  not  have 
retroactive  effect.  The  provisions  of  this 
notice  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  action  against  RMA  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
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Environmental  A$sessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

Section  191  of  the  Federal 
Agricultural  Improvement  and  Reform 
Act  of  1996  authorizes  the  Secretary  of 
Agriculture  to  conduct  a  pilot  program 
for  one  or  more  4gricultural 
commodities  to  determine  the  feasibility 
of  the  use  of  futiiiBs  and  options  as  risk 
management  tools  to  protect  producers 
from  fluctuations  in  price,  yield  and 
income.  Accordingly,  the  Secretary  has 
directed  the  RMA  to  develop  the  DOPP. 

The  intent  of  this  notice  is  to  solicit 
pubhc  comments  on  DOPP.  DOPP  will 
not  be  pubUshed  4s  a  proposed  or  final 
rule  unless  the  pr6gram  is  offered  to  all 
producers  on  a  nationwide  basis.  DOPP 
will  be  in  effect  when  applications  and 
contracts  are  mad^  available  by  RMA 
and  producers  arn  provided  actual 
notice  of  availabijl|ty. 

DOPP  is  intended  to  offer  a  risk 
management  tool  to  dairy  producers  to 
offset  the  unprecedented  price 
volatility,  the  ehittination  of  price 
supports,  and  thej  fcurrent  unavailability 
of  production  insurance.  DOPP  will  be 
offered  on  a  pilot;  basis  to  determine  the 
feasibility  of  usinkj  commodity  futures 
and  options  marlnts. 

The  program  ifllpresents  a  joint 
initiative  between  RMA  and  the  private 
sector.  DOPP  wasj  first  proposed  to  RMA 
by  the  Coffee,  Suiir  k  Cocoa  Exchange 
(CSCE).  During  tfl^  development  of  this 
program,  the  Qiidago  Mercantile 
Exchange  (CME)  provided  additional 
recommendations.  If  successful,  the 
educational  benefits  of  DOPP  will 
prepare  producers  to  manage  their  price 
risk  independently  through  the 
commodities  futures  and  options 
markets.  [ 

DOPP  is  schediilied  for  initial 
implementation  in  thirty-six  counties 
(six  counties  in  each  of  six  states).  The 
program  will  be  available  in  those  states 
and  coimties  as  determined  by  RMA. 
The  participation  limit  per  coimty  is  set 
at  150  producers,  subject  to  adjustments 
as  described  belour.  Coimties  with  a 
higher  niunber  of  piarticipants  signing- 
up  will  have  participants  selected 
through  a  lottay.  applicants  who  miss 
the  opportimity  to  participate  the  first 
time  the  program  is  ofiiered  will  get 
preference  the  next  round.  When  a 
county  has  fewer  than  the  maximimi 
number  of  participants,  the  excess 
program  vacancies  Will  be  pooled  and 
distributed  among  counties  where  more 
than  the  maximum  nimiber  has  signed 
up.  Producers  wishing  to  participate  in 
the  program  must  fill  out  an  application 
(Form  CCC-320).    ' 


The  program  will  last  six  months  for 
each  round  of  participants.  For  example, 
if  registration  and  required  training  take 
place  in  December,  the  producer  would 
begin  buying  options  in  January.  The 
participant  would  be  required  to  take 
options  positions  at  least  two  months  in 
the  future  to  ensure  some  time  in  the 
position  to  allow  for  the  educational 
benefits  for  the  participant.  Therefore, 
the  producer  would  purchase  options 
on  the  Basic  Formula  Price  (BFP) 
fiitures  for  any  of  the  months  from  April 
through  September. 

In  order  to  introduce  the  new  trading 
volimaie  on  to  the  markets  slowly,  each 
round  of  participants  will  commence 
trading  at  different  times  by  state.  RMA 
will  also  consider  other  phase-in  ideas. 

The  two  exchanges  where  the  BFP 
futures  and  put  options  are  currently 
available  are  the  CSCE  and  the  CME. 
The  contracts  on  the  two  exchanges 
diffiar  with  regard  to  quantity.  Under  the 
program,  a  participating  producer  will 
be  permitted  to  purchase  contracts  to 
hedge  between  200,000  and  600,000 
pounds  of  milk  over  a  six-month  period. 
Producers  will  be  required  to  submit 
documentation  supporting  thefr 
operation's  production  of  at  least 
200,000  poimds  of  milk  over  a  six- 
month  period. 

RMA  vdll  enter  into  contracts  with 
producers  and  brokers  who  elect  to 
participate  in  DOPP. 

Notice:  The  terms  and  provisions  for 
the  DOPP  Producer  Contract  are  as 
follows:  United  States  Department  of 
Agriculture,  Risk  Management  Agenc>', 
Dairy  Options  Pilot  Program  Contract. 

Participation  in  the  Dairy  Options 
Pilot  Program  is  volimtary.  Neither  the 
United  States,  the  Commodity  Credit 
Corporation,  the  Federal  Crop  Insurance 
Corporation,  the  Risk  Management 
Agency,  the  Department  of  Agricuhure, 
nor  any  other  Federal  agency  is 
authorized  to  guarantee  that  participants 
in  this  pilot  program  will  be  better  or 
worse  off  financially  as  a  result  of 
participation  in  the  pilot  program  than 
the  producer  would  have  been  if  the 
producer  had  not  participated  in  the 
pilot  program. 

1.  Definitions 

Application.  Form  CCC-320  that  is 
required  to  be  completed  and  signed  by 
the  producer  before  the  producer  is 
eligible  to  participate  in  this  program. 

Basic  formula  price.  The  price 
established  by  the  Department  of 
Agricultiu«,  and  provided  to  the 
marketing  order  administrators  to  be 
used  to  set  regional  minimimi  prices, 
used  in  calciilating  the  gains  or  losses 
under  a  put  option. 

Broker.  A  broker  or  brokerage  firm 
registered  under  tha  Commodities 


Exchange  Act  that  has  entered  into  an 
agreement  with  RMA  to  participate  in 
the  program. 
CME.  Chicago  Mercantile  Exchange. 
CSCE.  Coffiee,  Sugar,  and  Cocoa 
Exchange. 

Eligible  markets.  Commodity  futures 
and  options  markets  designated  as 
contract  markets  under  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq.). 

Exercise.  The  action  taken  by  the 
holders  of  a  put  option  on  a  futures 
contract  if  they  wish  to  sell  the 
underlying  futures  contract. 

Expiration  Date.  The  last  date  on 
which  the  put  option  may  be  exercised. 
Futures  contract.  A  contract  to  buy  or 
sell  a  commodity  on  an  eligible  market 
at  some  point  in  the  future. 

Open  outcry.  Method  of  public 
auction  required  to  make  bids  and  offers 
in  the  trading  pits,  or  rings,  of 
commodity  exchanges. 

Out-of-the-money.  Put  option  whose 
strike  price  is  less  than  the  imderlying 
futures  contract  price. 

Premium.  The  price  of  a  put  option 
determined  by  open  outcry.  The 
premium  does  not  include'  related 
brokerage  commission  fees. 

Producer.  An  individual,  entity,  or 
joint  operation,  which  as  owner, 
operator,  landlord,  tenant,  or 
sharecropper,  is  entitled  to  share  in  the 
production  available  for  marketing  from 
the  farm,  or  share  in  the  proceeds 
thereof 

Program.  The  Dairy  Options  Pilot 
Program. 

Put  Option.  A  contract  traded  on 
eUgible  markets  that  gives  the  buyer  the 
right  to  sell  the  imderlying  futures 
contract  at  the  strike  price  on  or  before 
the  expiration  date. 

RMA.  Risk  Management  Agency,  an 
agency  of  the  United  States  Department 
of  Agriculture. 

Sale.  Transfer  of  title  through  the 
selling  of  the  value  of  the  put  option. 

Settlement  price.  The  price  of  a 
specific  put  option  as  pubUshed  by  the 
exchange  on  which  that  contract  trades 
at  the  end  of  each  day's  trading. 

Strike  price.  The  price  at  which  the 
holders  of  a  put  option  may  choose  to 
sell  the  underlying  futures  contract. 

2.  Eligibility 

(a)  To  be  eligible  for  any  benefits 
under  this  contract,  a  producer  must: 
,  (1)  Be  eligible  for  a  production 
flexibiUty  contract,  a  marketing 
assistance  loan  or  any  other  assistance 
under  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996; 

(2)  Volunteer  to  participate  in  this 
program; 

(3)  Operate  a  farm  located  in  a  county 
selected  for  the  pilot  program;  and 
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(4)  Have  documented  production 
history  of  at  least  200,000  pounds  over 
the  most  recent  six  months. 

(b)  This  program  is  available  to 
producers  in  states  and  coimties  as 
iiesignated  by  RMA. 

3.  Responsibilities 

(a)  Producers  who  elect  to  participate 
in  the  program  agree: 

(1)  To  attend  not  less  than  one 
training  session  conducted  by  RMA  to 
educate  the  producer  on  the  program's 
operation  and  the  use  of  put  options. 

(2)  To  buy  put  options  on  a  minimum 
of  200,000  pounds  of  milk  on  an  eligible 
market,  through  an  eligible  broker,  at 
some  time  over  the  first  two  months  of 
the  program's  six-month  duration 
beginning  on  the  date  the  producer 
attends  a  training  session; 

(3)  That  put  options  on  no  more  than 
200.000  pounds  of  milk  will  be 
purchased  for  any  one  month  imder  this 
program; 

(4)  That  the  put  options  will  be 
purchased  at  least  two  months  before 
the  put  options  expire. 

(5)  That  the  put  options  will  be 

!>urchased  at  a  strike  price  that  is  at 
east  25  cents  out  of  the  money; 

(6)  That  no  put  options  will  be  sold 
or  exercised  before  four  weeks  prior  to 
the  expiration  date.  (The  producer  may 
sell  or  exercise  options  purchased  under 
this  program  at  any  time  over  the  four 
weeks  leading  up  to  the  expiration 
date.)  If  the  producer  exercises  the  put 
option  and  holds  the  futures  contract, 
the  producer  assumes  the  risk  of  any 
losses;  and 

(7)  The  producer  shall  keep  detailed 
records  of  each  transaction  including 
the  purchase  date  and  cost  of  each  put 
option,  the  expiration  date  and  month  of 
the  put  options,  the  producer's  cash 
market  price  for  milk  over  the  period  of 
participation  in  the  program,  the 
difference  between  (he  cash  market 
price  and  the  BFP  over  the  six-month 
duration  of  the  program,  whether  the 
options  were  sold  or  exercised  and,  if 
sole  or  exercised,  the  date,  and  price  of 
the  futures  contract  on  the  date  of  sale 
or  exercise. 

(c)  A  producer  must  establish  an 
account  with  a  broker  to  participate  in 
the  program. 

4.  Costs 

(a)  The  producer  will  pay  20  percent 
of  the  premium  of  each  put  option. 

(b)  RMA  shall  pay  transactions  costs 
equal  to  $30  per  round 'turn  and  80 
percent  of  the  premium. 

(c)  The  broker  will  charge  the 
producer's  account  for  20  percent  of  the 
premium  per  put  option,  and  the 
transaction  costs  and  the  balance  of  the 
premium  will  be  billed  to  RMA. 


5.  Restrictions  and  limitations 

(a)  Except  as  stated  herein,  total 
program  participation  will  be  limited  to 
150  producers  per  county.  If  more 
participants  are  enrolled  than  the 
county  limit,  a  lottery  will  be  held  by 
RMA  to  determine  participants  within  a 
county.  If  fewer  than  150  participants 
are  enrolled  in  a  coimty,  the  number  of 
unfilled  participation  slots  will  be 
pooled  and  redistributed  over  counties 
where  enrollment  exceeds  150. 

(b)  The  producer  will  be  able  to  order 
put  options  from  a  broker  after: 

(1)  Providing  the  broker  with  a 
completed  copy  of  the  application; 

(2)  Providing  marketing  receipts  of  the 
producer's  monthly  production  for  the 
most  recent  six  month  period;  and 

(3)  The  broker  has  received 
verification  from  RMA  of  the  producer's 
selection  as  a  program  participant. 

(c)  If  a  producer  who  has  participated 
in  the  program  is  not  in  compliance 
with  the  provisions  of  this  contract,  the 
producer  will  be  required  to  repay  any 
premiimis  paid  by  RMA  on  behalf  of  the 
producer,  in  addition  to  any  damages 
determined  by  RMA. 

(d)  No  put  options  purchased  through 
this  program  shall  be  purchased  at  a 
premium  that  is  more  than  160  percent 
of  the  previous  day's  settlement 
premium. 

5.  Other 

fa)  The  National  Futures  Association, 
on  behalf  of  the  Commodity  Futures 
Trading  Commission,  maintains  a 
current  listing  of  brokers  and  brokerage 
firms  who  are  licensed  to  conduct 
futures-related  business.  However,  only 
those  brokers  who  have  entered  into  an 
agreement  with  RMA  will  be  eligible  to 
trade  put  options  under  this  program. 
To  obtain  a  list  of  brokers  approved  by 
RMA,  contact  RMA  at  (202)  720-0191. 

(b)  To  assist  in  the  evaluation  of  the 
program,  producers  participating  in  the 
program  may  be  asked  to  complete  entry 
and  exit  surveys  by  RMA.  While 
completion  of  these  surveys  is 
voluntarj',  producers  are  encouraged  to 
do  so  in  order  that  an  accurate 
assessment  may  be  made  of  this 
program's  overall  effectiveness. 

(c)  There  may  be  tax  consequences 
with  respect  to  participation  in  this 
program.  Producers  interested  in 
participating  in  the  program  who  have 
questions  regarding  the  tax  issues 
associated  witli  this  program  should 
seek  the  advice  of  a  competent  tax 
advisor  who  is  famUiar  with  put 
options. 

(d)  RMA  is  required  to  report  all 
program  payments  issued  on  behalf  of 
producers  to  the  Internal  Revenue 


Service  (IRS).  All  premiums  that  are 
paid  by  RMA  on  behalf  of  producers 
participating  in  this  program  shall  be 
reported  to  the  IRS  for  the  year  of 
participation. 

Notice:  The  terms  and  conditions  for 
the  DOPP  broker  agreement  are  as 
follows:  United  States  Department  of 
Agriculture,  Risk  Management  Agency, 
Broker  Agreement  for  the  Dairy  Options 
Pilot  Program. 

1.  Definitions.  ^ 

Application.  Form  CCC-320  that  is 
required  to  be  completed  and  signed  by 
the  producer  before  the  producer  is 
eligible  to  participate  in  this  program. 

Basic  formula  price.  The  price 
established  by  the  Department  of 
Agriculture,  and  provided  to  the 
marketing  order  administrators  to  be 
used  to  set  regional  minimiun  prices, 
used  in  calculating  the  gains  or  losses 
under  a  put  option. 

Broker.  A  broker  or  brokerage  firm 
registered  under  the  Commodities 
Exchange  Act  that  has  entered  into  an 
agreement  with  RMA  to  participate  in 
the  program. 

CME.  Chicago  Mercantile  E^Cchange. 

CSCE.  Coffee,  Sugar,  and  Cocoa 
Exchange. 

Eligible  markets.  Commodity  futures 
and  options  markets  designated  as 
contract  markets  under  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq.). 

Exercise.  The  action  taken  by  the 
holders  of  a  put  option  on  a  futures 
contract  if  they  vfish  to  sell  the 
underlying  futures  contract. 

Expiration  Date.  The  last  date  on 
which  the  put  option  may  be  exercised. 

Futures  contract.  A  contract  to  buy  or 
sell  a  commodity  on  an  eligible  market 
at  some  point  in  the  future. 

Open  outcry.  Method  of  public 
auction  required  to  make  bids  and  offers 
in  the  trading  pits,  or  rings,  of 
commodity  exchanges. 

Out-of-the-money.  Put  option  whose 
strike  price  is  less  than  the  underlying 
futures  contract  price. 

Premium.  The  price  of  a  put  option 
determined  by  open  outcry.  The 
premium  does  not  include  related 
brokerage  commission  fees.  The 
premium  is  the  maximum  amount  of 
potential  loss  to  which  the  put  option 
buyer  may  be  subject. 

Producer.  An  individual,  entity,  or 
joint  operation,  which  as  owner, 
landlord,  tenant,^r  sharecropper,  is 
entitled  to  share  in  the  production 
available  for  marketing  bom  the  farm,  or 
share  in  the  proceeds  thereof. 

Program.  The  Dairy  Options  Pilot 
Program. 

Put  Option.  A  contract  traded  on 
eligible  markets  that  gives  the  buyer  the 
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right  to  sell  the  underlying  futures 
contract  at  the  stjrike  price  on  or  before 
the  expiration  d^te. 

RMA.  Risk  Management  Agency,  an 
agency  of  the  United  States  Department 
of  Agriculture,  i  I 

Round  turn.  The  broker's  service  in 
transacting  a  single  put  option 
consisting  of  consultation  services,  and 
the  purchase  anjd  liquidation  (sale  or 
exercise)  of  a  put  option,  including  the 
subsequent  sale  of  the  underlying 
futures  position!  if  the  put  option  is 
exercised.  1 1 

Sale.  Transfeii  bf  title  through  the 
selling  of  the  value  of  the  put  option. 

Settlement  pme.  The  price  of  a 
specific  put  option  as  published  by  the 
exchange  on  wh^bh  that  contract  trades 
at  the  end  of  eaqb  day's  trading. 

Strike  Price,  "me  price  at  which  the 
holders  of  a  put  option  may  choose  to 
sell  die  imderlyiiig  futures  contract. 

2.  Eligibility        I 

(a)  To  be  eligible  for  trade  options 
under  this  agreement,  a  broker  must: 

(1)  Be  properly  licensed  and  in  good 
standing  with  the  National  Futures 
Association;         i 

(2)  Volimteer  to  participate  in  this 
proQ-am;  and      1 1 

(3j  Execute  this  agreement  and 
comply  with  all  its  terms  and 
conditions. 

3.  Responsibilitii  i ; 

(a)  Brokers  whii  elect  to  participate  in 
the  program  agree  to  enforce  the 
following  program  requirements  with 
respect  to  any  prpducer  participating  in 
the  program  whd  bight  use  the  broker's 
services:  j 

(1)  To  buy  put  Iqptions  on  a  minimum 
of  200,000  poun(i$  of  milk  on  an  eligible 
market  at  some  ttaie  over  the  first  two 
months  of  the  program's  six-month 
duration  beginnitig  on  the  date  the 
producer  attends  a  training  session 
conducted  by  RN^A: 

(2)  That  put  options  on  no  more  than 
200.000  pounds  c^f  milk  shall  be 
purchased  for  anjrjone  month  imder  this 
program;  |  [ 

(3)  That  put  options  will  be  purchased 
at  least  two  months  before  the  put 
options  expire;      1 

(4)  That  the  pui  options  will  be 
purchased  at  a  strike  price  that  is  at 
least  25  cents  outj^f  the  money;  and 

(5)  No  put  options  will  be  sold  or 
exercised  before  mur  weeks  prior  to  the 
expiration  date.  The  producer  may  sell 
or  exercise  options  purchased  under 
this  program  at  aiiy  time  over  the  four 
weeks  leading  up|to  the  expiration  date. 

(b)  Brokers  who  participate  in  the 
program  must  coll^  from  the  producer: 

(1)  A  signed  copy  of  the  application 
(Form  CCC-320); 


(2)  Marketing  receipts  of  the 
production  history  of  the  producer  for  at 
least  the  most  recent  6  month  period: 
and 

(3)  The  cash  market  price  for  the 
producer's  production  at  the  time  of 
each  order  and  liquidation. 

(c)  Broker's  should  not  accept 
applications  from  any  producer  whose 
marketing  receipts  do  not  evidence 
production  of  at  least  200.000  pounds 
over  the  most  re<;ent  six  months. 

(d)  The  broker  must  keep  detailed 
records  of  each  transaction  including: 

(1)  The  piuchase  date  and  premitun 
for  each  put  option; 

(2)  The  expiration  date  and  month  for 
each  put  option; 

(3)  The  producer's  cash  market  price 
for  the  production  at  the  time  of  each 
order  and  liquidation; 

(4)  The  difference  between  the  cash 
market  price  and  the  BFP  over  the  six 
month  duration  of  the  program;  and 

(5)  Whether  the  options  are  sold  or 
exercised  and,  if  sold  or  exercised,  the 
date  and  price  of  the  futures  contract  on 
the  date  of  sale  or  exercise. 

(f)  The  broker  must  transmit  to  RMA, 
through  electronic  data  transmission, 
the  information  contained  on  the 
application  and  information  specified  in 
subsection  (f).  Brokers  certify  that 
systems  used  to  transmit  data  will  be 
Year  2000  compliant,  i.e.,  be  able  to 
■  accurately  process  date/time  data 
(including,  but  not  limited  to, 
calculating,  comparing,  and  sequencing) 
from,  into,  and  between  the  twentieth 
and  twenty-first  centuries,  and  the  years 
1999  and  2000  and  leap  year 
calculations,  and  to  properly  exchange 
date/time  data  with  other  information 
technology.  Data  transmission 
requirements  and  Year  2000  compliancy 
guidelines  are  available  upon  request, 
(g)  The  broker  can  not  conduct  any 
trades  under  this  program  on  behalf  of 
any  producer  until  notified  by  RMA  that 
the  producer  has  been  accepted  into  the 
program. 

4.  Costs 

(a)  The  broker  will  receive  a 
transaction  fee  of  $30  per  round  lura 
from  RMA.  Any  transactions  costs 
agreed  upon  between  the  broker  and  a 
producer  in  excess  of  $30  will  be  the 
sole  responsibility  of  the  producer  and 
not  of  RMA. 

(b)  The  broker  will  charge  the 
producer's  account  for  20  percent  of  the 
premiimi  per  put  option.  "The  20  percent 
of  the  transaction  for  which  the 
producer  is  responsible  is  the  sole 
responsibility  of  the  producer  and  not  of 
RMA. 


(c)  The  broker  will  bill  the  transaction 
costs  and  the  balance  of  the  premium  to 
RMA. 

5.  Restrictions  and  Limitations 

(a)  If  a  broker  participating  in  the 
program  through  this  agreement  is  not 
in  compliance  with  the  provisions  of 
this  agreement,  the  broker  will  be 
required  to  repay  any  transactions  costs 
on  the  put  options  subsidized  by  RMA 
and  traded  by  the  broker  under  the 
program,  in  addition  to  any  damages 
suffered  by  RMA. 

(c)  No  put  options  purchased  through 
this  program  shall  be  purchased  at  a 
premium  that  is  more  than  160  percent 
of  the  previous  day's  settlement 
premiimi. 

6.  Other 

(a)  To  assist  in  the  evaluation  of  the 
program,  brokers  participating  in  the 
program  may  be  asked  to  complete  entry 
and  exit  surveys  by  RMA.  While 
completion  of  these  surveys  is 
voluntary,  brokers  are  encouraged  to  do 
so  in  order  that  an  acciuBte  assessment 
may  be  made  of  this  program's  overall 
effectiveness. 

(b)  RMA  is  required  to  report  all 
program  payments  issued  on  behalf  of 
producers  to  the  Internal  Revenue 
Service  (IRS).  All  premiums  that  are 
earned  by  producers  participating  in 
this  program  shall  be  reported  to  the  IRS 
for  the  year  of  participation. 

Signed  in  Washington,  D.C..  on  December 
29, 1997. 

Garland  Westmoreland, 

Acting  Administrator,  Risk  Management 
Agency. 

[FR  Doc.  97-34189  Filed  12-31-97;  8:45  am) 

BILLINQ  CODE  341(MM-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  120497B] 

Marine  Mammals;  Environmental 
Assessment  on  Preventing  California 
Sea  Lion  Foraging  and  Predation  on 
Salmonids  at  the  Willamette  Fails. 
Oregon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  availability  and 
finding  of  no  significant  impact. 

SUMMARY:  NMFS  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  that  examines  the 
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environmental  consequences  of 
preventing  California  sea  lion  foraging 
and  predation  on  salmonids  at  the 
Willamette  Falls  in  Oregon.  The 
proposed  action  consists  of  non-lethal 
measures  that  are  authorized  under  the 
Marine  Mammal  Protection  Act 
(MMPA).  NMFS  has  evaluated  the 
environmental  consequences  of  the 
proposed  action  and  has  concluded  that 
it  is  unlikely  to  result  in  any  significant 
impacts  on  the  human  environment 
and,  therefore,  has  made  a  finding  of  no 
significant  impact  (FONSI). 

ADDRESSES:  A  copy  of  the  final  EA  may 
be  obtained  by  writing  to  William  Stelle, 
Jr.,  Regional  Administrator,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino  (206)526-6143,  or  Tom  Eagle 
(301)713-2322. 

SUPPI.EMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Service,  in 
cooperation  vdth  the  Oregon  State 
Department  of  Fish  and  Wildlife 
(ODFW),  prepared  an  EA  that  examines 
the  environmental  consequences  of 
three  alternatives  for  preventing  sea  lion 
foraging  and  predation  on  returning 
adult  salmonids  and  outmigrating 
smolts  at  Willamette  Falls:  (1)  No 
action;  (2)  non-lethal  removal  of 
Cahfomia  sea  lions  (proposed  action); 
and  (3)  lethal  removal  of  sea  lions 
foraging  at  the  Falls.  The  proposed 
action  is  to  implement  a  program  of 
non-lethal  measures  to  prevent  sea  lion 
predation  at  the  Willamette  Falls  while 
continuing  to  monitor  the  resource 
conflict  at  this  site.  The  proposed  action 
is  authorized  imder  section  109(h)(1)(C) 
of  the  MMPA,  which  allows  the  non- 
lethal  removal  of  nuisance  marine 
mammals  by  local,  state,  and  Federal 
officials. 

A  draft  EA  was  made  available  for  a 
30-day  public  comment  period.  NMFS 
published  a  notice  in  the  Federal 
Register  on  March  13,  1997  (62  FR 
11845),  that  announced  the  availability 
of  the  draft  EA  and  requested  public 
comments.  Seven  public  comments 
were  received,  and  the  EA  was  revised 
in  response  to  the  comments.  A 
summary  of  the  comments  received  and 
responses  to  the  comments  are  given 
here: 

Comment  1:  The  situation  at  the 
Willamette  Falls  does  not  warrant  lethal 
removal. 

Response:  Lethal  removal  of  sea  lions 
at  Willamette  Falls  is  not  proposed 
because  it  has  not  been  authorized 
imder  section  120  of  the  MMPA.  Section 
120  provides  a  process  for  a  state  to 
obtain  authority  for  lethal  removal,  but 


Oregon  has  not  applied  for  this 
authority. 

Comment  2:  The  proposed  action  does 
not  address  all  of  the  potential  factors 
causing  depletion  of  salmonids  in  the 
system.  One  commenter  suggested  that 
causes  of  salmonid  population  decline 
should  be  investigated,  and  another 
recommended  that  NMFS  and  ODFW 
evaluate  and  assess  predation  in 
comparison  to  other  factors. 

Response:  The  State  is  addressing 
other  factors  that  may  be  affecting  &e 
decline  of  salmonids  in  the  Willamette 
River  basin;  however,  the  principal 
cause  for  decline  appears  to  be  the 
reduced  ocean  survival.  The  scope  of 
the  EA  and  the  proposed  action,  which 
complements  State  efforts  to  address 
other  factors  affecting  salmonids,  is 
limited  to  addressing  the  increasing 
presence  of  California  sea  lions  foraging 
at  the  Falls  and  the  prevention  of 
predation  fi'om  escalating  to  a  point 
where  it  may  impact  salmonids, 
especially  if  the  salmonid  stocks  remain 
low  or  decline  further. 

Comment  3:  The  proposed  action  is 
consistent  with  general  state  fish  and 
wildlife  authorities. 

Response:  NMFS  agrees. 

Comment  4:  The  EA  does  not  show 
that  predation  has  caused  the  decline  of 
,  the  runs  or  is  likely  to  have  caused  a 
negative  effect  on  the  run.  Commenters 
noted  that  the  decline  of  steelhead  and 
spring  Chinook  salmon  occurred  before 
sea  lions  could  have  had  any  noticeable 
effect,  and,  therefore,  actions  to  reduoe 
sea  lion  predation  are  unwarranted.  One 
conmienter  supported  the  no-action 
alternative  because  sea  lions  are  not  the 
cause  of  the  decline. 

Response:  NMFS  agrees  that  sea  lion 
predation  is  not  the  cause  of  the  decline; 
however,  if  action  is  not  taken  to 
address  increasing  foraging  by  sea  lions, 
predation  may  increase  to  a  point  where 
predation  is  impacting  salmonid  stocks 
in  the  Willamette  River,  especially  if  the 
number  of  returning  adults  remains  low 
or  declines  further. 

Comment  5:  An  Enviroimiental 
Impact  Statement  (EIS)  should  be 
prepared  in  order  to  provide  a  more 
comprehensive  appraisal  of  this  action. 

Response:  An  EIS  is  not  required  for 
this  action  because  the  environmental 
consequences  of  non-lethally  removing 
a  few  sea  lions  fi-om  the  Willamette 
Falls  area  will  not  result  in  any 
significant  impact  to  the  environment. 

Comment  6:  The  removal  (lethal  or 
non-lethal)  of  sea  lions  could  result  in 
increased  predation.  Commenters  were 
concerned  that  the  removed  sea  lions 
will  be  quickly  replaced  by  other 
animals.  One  commenter  also  was 
opposing  the  use  of  imderwater 


firecrackers  or  other  methods  which 
may  inadvertently  result  in  an  increase 
of  predation  in  the  long  term  because 
these  methods  have  not  been  shown  to 
have  lasting  effectiveness  in  other 
applications. 

Response:  Because  sea  lions  are 
opportunistic  predators,  predation 
patterns  develop  relative  to  animal 
presence,  prey  availability,  and 
vulnerability.  Based  on  observations  at 
the  Ballard  Locks  in  Washington, 
different  methods  of  sea  lion  removal 
may  be  more  or  less  effective  in 
reducing  sea  lion  presence  or  in 
reducing  the  vulnerability  offish  to 
predation,  depending  upon  the  niunber 
of  animals  involved  euid  the  location  or 
drcimistances  of  the  predation.  NMFS 
believes  that  the  proposed  action  will 
prevent  sea  lion  foraging  and  predation 
on  salmonids  at  the  Willamette  Falls 
because  the  number  of  sea  lions  to  be 
removed  is  still  small,  the  patterns  of 
predation  do  not  appear  well 
established,  and  the  area  is 
geographically  remote  from  where  sea 
lions  normally  occur;  thus,  inseason 
replacement  is  unlikely.  In  contrast,  the 
alternative  of  taking  no  action  to  prevent 
foraging  and  predation  will  likely  result 
in  escalation  of  the  problem  because 
animals  already  present  will  become 
more  effective  at  catching  salmonids  at 
the  site,  andnew  animals  will  leam 
these  effective  strategies  as  they  arrive. 

Comment  7:  An  aculitional  alternative 
should  be  added  to  investigate  the  real 
and  primary  cause  of  the  fish  run 
declines  (e.g.,  hatchery  fish  competition,, 
fish  passage  problems  due  to 
construction  and  operation  of  the 
fishway  and  dam,  water,  and  general 
habitat  degradation)  and  to  implement 
solutions  to  mitigate  them. 

Response:  The  scope  of  the  proposed 
action  is  limited  to  preventing  sea  lion 
predation;  measures  to  address  other 
causes  of  salmonid  declines^re 
imderway  by  the  State,  and  a  separate 
alternative  on  such  actions  is 
unnecessary  and  outside  the  scope  of 
this  action.  Natural  production  (wild 
spawning)  of  spring  chinook  is  low, 
owing  primarily  to  lost  spawning 
habitat.  As  mitigation  for  lost  wild 
production,  the  majority  of  the  spring 
chinook  are  hatchery  produced. 
Hatchery  produced  spring  chinook 
originate  fi'om  native  stodcs  and  are 
virtually  indistinguishable  fitim  wild 
spawners.  Hatchery  release  practices 
and  harvest  regulations  for  hatchery 
steelhead  are  designed  to  minimize 
competition  for  available  wild  spawning 
habitat.  Ocean  productivity  over  the 
past  several  years  has  been  influenced 
by  a  multi-year  climatic  event  (El  Nino) 
that  has  impacted  ocean  survival  of 
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salmonid  stoci  ii,  including  those 
returning  to  th )  Willamette. 
Nonetheless,  ii  lumbers  remain  low  or 
decline  furtheij,  the  potential  for  sea  lion 
predation  to  h£  ve  a  significant  impact 
remains  real,  and  non-lethal  removal 
actions  are  warranted. 

Comment  8:  No  actions  should  be 
taken  with  sea  lions  until  the  proposed 
non-lethal  detep^nts  are  tested  and  an 
implementation  plan  is  developed.  The 
commenter  reccanmended  that  an 
independent  gnoup  of  pinniped  and 
4  fisheries  biologists  be  established  to 
oversee  the  devjdlopment  of  a 
monitoring  and  research  plan  for 
evaluating  the  effectiveness  of  various 
non-lethal  deteftents. 

Response:  NMFS  has  tested  and 
implemented  th^  non-lethal  deterrence 
measures  in  pinniped  interactions 
elsewhere  on  the  Pacific  Coast,  with  no 
discemable  delibterious  affects  on 
California  sea  lions  or  serious  injuries  to 
personnel.  Implementation  of  the 
individual  measures  will  be  dependent 
on  available  resqurces  during  a  given 
season.  NMFS  Mil  continue  to  request 
assistance  from  ihdependent  experts 
when  necessary!;  however,  the  formation 
of  an  oversight  committee  is  not 
necessary  or  warranted  for  actions  taken 
under  section  10fi  of  the  MMPA. 

Comment  9:  N^n-lethal  removal 
should  not  be  aupiorized  under  section 
109  (h)(1)(C)  beiiuse  the  EA  does  not 
specify  the  numbers  of  animals  to  be 
taken,  specify  tM  exact  methods  to  be 
used,  specify  th^jrisk  of  injury  or 
mortality  to  indwidual  animals,  provide 
evidence  that  sea  lion  predation  is 
ig  fish  passage,  or 
data  on  the  degree  of 
\  predation  on  tJbe 


adversely  affe( 
provide  scientii 
impact  of  sea  lit 
aiTected  stocks. 

Response:  Section  109(h)(l)(C)'of  the 
MMPA  authorizes  the  taking  of  marine 
mammals  by  public  officials  during  the 
performance  of  their  official  duties.  This 
authorization  does  not  require  the 
specification  of  tihe  number  of  animals 
to  be  taken,  exact  jmethods.  degree  of 
risk,  or  evidencelthat  the  animals  to  be 
taken  have  exceeded  some  pre- 
determined behavioral  threshold. 
However,  some  of  these  factors  would 
need  to  be  consi<^fered  for  authorization 
for  the  lethal  renK^val  of  individually 
identifiable  pinnipeds  under  section 
120  of  the  MMPA, 

Comment  10:  tjie  proposed  action 
does  not  appear  likely  to  contribute  to 
the  enhancement  of  Willamette  River 
fish  runs.  One  cordmenter  stated  that 
non-lethal  removajl  of  sea  lions  can  only 
give  a  false  hope  fcif  salmonid  recovery 
because  sea  lionsiiave  not  been 
determined  to  be  negatively  affecting 
the  fish  nms. 


Response:  The  proposed  action  is  to 
reduce  or  eliminate  sea  lion  predation 
on  salmonids  and  to  prevent  it  from 
escalating  to  a  point  where  it  may 
negatively  impact  salmonid  runs  at  this 
site.  Predation  is  one  of  the  factors 
affecting  survival  of  adult  spawners,  and 
reduction  or  elimination  of  this 
mortality  factor  should,  therefore, 
contribute  to  the  enhancement  and 
recovery  of  the  involved  salmonid  runs. 
Comment  11:  Neither  the  regulations 
nor  the  statute  provides  a  definition  of 
what  constitutes  a  "nuisance  animal," 
and,  lacking  a  definition,  the  commenter 
found  it  difficult  to  evaluate  whether 
sea  lions  at  Willamette  Falls  are  a 
nuisance  animal. 

Response:  NMFS  acknowledges  that 
neither  the  statute  nor  the  implementing 
regulations  provide  a  specific  definition 
for  "nuisance"  marine  mammal. 
However,  the  legislative  history  of  the 
MMPA  includes  removal  of  seals  fi-om 
a  fish  ladder  as  an  appropriate 
interpretation  of  the  nuisance  animal 
provision.  Sea  lions  constitute  a 
nuisance  at  the  Falls  because  their 
foraging  and  predatory  behavior  is 
contrary  to  the  purpose  of  the  fishway 
to  pass  fish  upstream,  and  uncontrolled 
predation  at  fi^shwater  sites  outside  the 
normal  habitat  of  sea  lions,  especially 
where  fish  are  congregated  and 
vulnerable  to  predation,  is  contrary  to 
conservation  efforts  for  recovering 
depressed  and  declining  fish  stocks. 
Comment  12:  The  EA  incorrectly 
states  that  Willamette  Falls  is  outside 
the  normal  range  of  California  sea  lions. 

Response:  As  the  California  sea  lion 
population  has  increased  since  the  early 
1970s,  reports  of  animals  occurring  in 
areas  previously  not  documented  have 
also  increased.  NMFS  is  not  aware  of 
any  docLunented  historical  occurrence 
of  California  sea  lions  at  the  Willamette 
Falls  other  than  the  sightings  noted  in 
the  EA  and,  therefore,  considers  the 
occurrence  of  sea  lions  far  upriver  at  the 
Falls  in  a  freshwater  environment  to  be 
beyond  the  normal  range. 

Comment  13:  The  nuisance 
determination  is  not  appropriate 
because  the  effect  of  sea  lions  on  fish 
runs  may  be  only  negligible. 

Response:  Section  109  of  the  MMPA 
does  not  establish  a  threshold  of  damage 
that  must  be  exceeded  in  order  for  a 
determination  to  be  made  on  whether  an 
animal  is  a  nuisance.  The  non-lethal 
removal  measures  proposed  are  to 
reduce  or  eliminate  sea  lion  predation 
on  salmonids  and  to  prevent  it  fi^m 
escalating  to  a  point  where  it  may 
negatively  impact  the  fish  runs.  If  lethal 
removal  were  to  be  used  under  section 
120  of  the  MMPA.  then  it  would  be 
necessary  to  show  that  individual 


pinnipeds  are  having  a  significant 
negative  impact  on  die  status  or 
recovery  of  sahnonid  populations  that 
are  listed  under  the  Endangered  Species 
Act  (ESA)  or  approaching  listing. 

Comment  14:  To  effectively  recover 
the  salmonid  populations,  additional 
restrictions  should  be  placed  on ' 
commercial  and  recreational  fisheries, 
barriers  to  passage  should  be  removed, 
spawning  habitat  should  be  restored, 
hatchery  operations  should  be 
improved,  and  power  generating 
operations  should  be  evaluated.  The 
commenter  recommended  that  the 
burden  to  conserve  fish  stocks  should  be 
distributed  proportionately  among  all 
human  causes  before  penalizing  sea 
lions  for  eating  fish. 

Response:  Tie  State  is  addressing 
factors  affecting  the  status  of  salmonid 
populations,  including  restricting 
commercial  and  recreational  fisheries. 
Reducing  or  eliminating  sea  lion 
predation  wdll  be  complementary  to 
other  State  efforts  to  enhance  and 
restore  salmonid  runs.  In  regard  to 
barriers  to  passage,  the  Willamette  Falls 
is  a  natural  barrier  to  fish  passage  and 
the  fishway  was  constructed  to  enhance 
adult  passage  to  spawning  habitat. 

Comment  15:  The  design  and 
construction  of  existing  fishways  should 
be  re-evaluated  to  devise  ways  for 
salmonid  species  to  avoid  sea  lion 
predation. 

Response:  Plans  are  underway  to 
modify  the  fishway  to  improve  fish 
passage.  An  engineering  evaluation  of 
the  fishway  was  completed  in  1992,  and 
that  report  is  now  referenced  in  the  EA. 
Fishway  design  and  alteration 
information  were  not  included  in  the 
draft  EA  because  contract  work  and 
planning  processes  for  fishway 
maintenance  and  modification  are 
proceeding  separately  and  are  outside 
the  scope  of  the  EA.  The  area  of  focus 
for  preventing  sea  lion  foraging  and 
predation  on  salmonids  is  outside  the 
fishway  in  adjacent  areas  including 
below  the  Falls. 

Comment  16:  The  monitoring  program 
should  have  been  implemented  before 
an  EA  was  considered,  rather  than 
basing  the  proposed  action  on 
undocumented  observations. 

Response:  The  proposed  action  is 
based  on  results  of  observations  by 
biologists  in  1995  as  well  as  on  ODFW- 
conducted  monitoring  programs  in  1996 
and  1997  (as  described  in  the  EA), 
which  documented  sea  lion  predation 
on  steelhead  and  spring  chinook. 

Comment  1 7:  Introduced  salmonid 
runs  do  not  warrant  the  conservation 
protection  of  native  runs. 

Response:  Introduced  salmonid  runs 
in  the  Willamette  basin,  such  as  sununer 
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steelhead,  have  been  made  possible  by 
the  improved  fish  passage  conditions 
afforded  by  the  construction  of  the  fish 
passage  facility.  These  fish  have  been 
added  to  increase  and  support  fishing 
opportimities  in  response  to  public 
demand.  Sport  fishing  for  salmonids  is 
a  popular  and  economically  significant 
industry  in  the  Willamette  River  basin. 
The  introduced  runs  have  been 
maintained  over  several  decades 
without  detrimental  effect  to  native 
Willamette  River  basin  salmonid  runs 
because  of  hatchery  release  practices 
and  harvest  regulations.  Timing  of  the 
two  steelhead  stocks  overlap  below  the 
Falls,  and  sea  lions  are,  therefore,  likely 
to  intercept  both  native  and  non-native 
stocks  when  foraging. 

Comment  18:  The  methods  of 
capturing  and  relocating  sea  lions  are 
inadequately  described. 

Response:  The  EA  has  been  revised  to 
provide  additional  information  on 
capture  and  translocation  of  sea  lions. 
More  detailed  information  on  California 
sea  lion  captures  and  relocation  is 
included  in  prior  EAs  prepared  by 
NMFS  (referenced  in  the  EA)  for  non- 
lethal  measures  implemented  at  the 
Ballard  Locks,  and  these  EAs  are 
available  to  the  public. 

Comment  19:  The  non-lethal  options 
should  not  be  considered  safe  because 
they  have  not  been  adequately  tested. 

Response:  The  non-lethal  options 
included  in  the  proposed  action  have 
been  used  previously  in  other  locations 
and  will  be  implemented  under 
protocols  to  ensure  safety  to  sea  lions  as 
well  as  personnel  involved.  The 
possibility  of  a  sea  lion  mortality 
resulting  from  the  proposed  measures  is 
very  remote. 

Comment  20:  The  use  of  underwater 
firecrackers  may  deafen  sea  lions. 

Response:  Observations  at  the  Ballard 
Locks  show  that  individual  sea  lions 
continue  to  respond  to  noise  stimuli  in 
spite  of  repeated  exposures  to 
firecrackers.  Nonetheless,  it  is  possible 
that  a  close  exposure  to  an  exploding 
firecracker  may  cause  temporary  or 
possibly  permanent  deafiiess,  so 
dispatch  of  firecrackers  should  be  used 
with  caution. 

Comment  21:  Aversive  conditioning 
should  not  be  used  because  this 
technique  did  not  successfully  deter  sea 
lions  at  the  Ballard  Locks. 

Response:  Aversive  conditioning  was 
previously  found  to  be  ineffective  for 
use  at  the  Ballard  Locks  because  of 
difficulties  in  administering  repeat 
treatments,  which  are  necessary  to 
achieve  lasting  effect.  This  method  has 
been  included  in  the  proposed  action 
because  repeat  treatment  opportimities 
may  be  available  at  Willamette  Falls. 


Comment  22:  The  EA  incorrectly 
states  that  sea  fions  have  negatively 
affected  steelhead  at  the  Ballard  Locks. 
Response:  Based  on  extensive  studies 
since  1985,  NMFS  has  determined  that 
predation  by  sea  lions  is  a  principal 
factor  affecting  the  spawning 
escapement  of  returning  adult  winter 
steelhead  in  the  Lake  Washington  basin 
(migrating  through  the  Ballard  Locks). 
The  determination  is  well  documented 
in  several  EAs  prepared  by  NMFS  and 
by  the  Washington  Department  of  Fish 
and  Wildlife. 

Comment  23:  If  sea  lions  are  deterred 
fitjm  the  area,  it  should  be  done  in  a 
minimally  invasive  and  humane 
manner.  One  commenter  recommended 
that  NMFS  should  limit  the  study  and 
implementation  of  sea  lion  deterrence 
measures  to  those  that  are  humane  and 
realistically  promising  (e.g.,  alternative 
barrier  designs,  expanded  acoustic 
deterrence  devices). 

Response:  Section  109  of  the  MMPA 
specifies  that  the  taking  of  a  marine 
mammal  by  public  officials  during  the 
performance  of  their  duties  shall  be 
accomplished  in  a  humane  manner.  The 
non-lethal  measures  included  in  the 
proposed  alternative  are  not  expected  to 
cause  mortality  or  serious  injury  and  are 
intended  to  have  the  desired  effect  of 
removing  foraging  sea  lions  fi-om  the 
area.  Additional  use  of  barrier  gates  in 
other  entrances  to  the  fish  ladder  will  be 
considered  if  observations  indicate  that 
sea  lions  are  entering  the  fishway 
through  those  entrances.  The  use  of 
acoustic  deterrent  devices  is  included  in 
the  proposed  action. 

Comment  24:  The  funds  spent  on  sea 
lions  should  be  used  for  such  other 
factors  as  fish  passage,  competition  with 
hatchery  fish,  and  habitat  concerns. 
Response:  The  State  is  addressing 
other  factors  that  may  be  affecting 
salmonids  in  the  Willamette  River 
basin,  and  the  removal  of  sea  Hons  will 
complement  those  efforts.  Non-lethal 
removal  measures  will  be  combined 
with  the  NMFS-funded  sea  lion 
monitoring  program  to  minimize  costs. 
Efforts  to  improve  and  update  the 
fishway  are  proceeding  under  different 
funding. 

Comment  25:  The  EA  should  provide 
more  information  on  why  fish  use 
fishway  entrance  1  so  much  less  than 
other  ladder  entrances. 

Response:  It  is  difficult  to  fully  assess 
passage  through  entrance  1  in 
comparison  with  the  other  three  fishway 
entrances  because  of  fishway 
configuration.  The  different  entrances 
have  been  constructed  to  provide 
passage  opportunities  for  fish  under  a 
wide  range  of  flow  conditions.  Passage 
conditions  during  the  spring  result  in 


greater  passage  by  spring  chinook  and 
steelhead  through  fishway  entrance  2, 
whereas  fall  chinook  more  frequently 
use  fishway  entrance  1.  The  EA  has 
been  modified  to  provide  this 
clarification. 

Comment  26:  The  goal  of  resource 
managers  should  be  the  restoration  of 
native  fish  runs  that  have  declined 
rather  than  reducing  sea  lion  predation. 

Response:  NMFS  and  ODFW  agree 
that  the  restoration  and  maintenance  of 
native  fish  populations  are  important 
goals,  and  the  State  is  active  in  -^ 

addressing  these  goals.  Prevention  of  sea 
lion  foraging  in  locations  where 
declining  nms  are  concentrated  and 
vuhierable  does  not  conflict  with  this 
goal. 

Comment  27:  The  construction  of 
dams  is  the  single  most  likely  cause  for 
salmonid  declines,  not  sea  lion 
predation. 

Response:  Dam  construction  in  the 
Willamette  River  basin  has  been 
completed  for  decades,  and  salmonid 
stocks  have  been  maintained  through 
successful  hatchery  practices  and 
fishery  regulation.  Low  ocean  survival 
conditions  over  an  extended  period 
have  affected  returns  in  recent  years  in 
spite  of  stable  hatchery  production. 

Comment  28:  The  capture  and 
relocation  of  sea  lions  are  unlikely  to  be 
successful  and  will  not  significantly 
benefit  salmonids  passing  through  the 
Willamette  Falls  fishway.  The 
commenters  suggested  new  sea  lions 
would  probably  replace  those  that  have 
been  removed. 

Response:  NMFS  agrees  that  previous 
translocation  efforts  with  California  sea 
lions  fix)m  the  Ballard  Locks  have  not 
been  totally  successful.  However,  due  to 
the  distance  inland  to  the  Falls  and  the 
small  numbers  of  animals  foimd  far 
upriver,  other  sea  lions  may  not 
immediately  replace  animals  that  have 
been  deterred  or  removed  from  the  area 
of  the  Falls. 

Comment  29:  Because  experience 
with  the  use  of  the  partially  submerged 
cage  trap  is  inadequate,  raising  concerns 
for  the  safety  of  personnel  and  the 
possible  drowning  of  sea  lions  exist. 

Response:  The  trap  design  maintains 
open  air  space  above  the  surface  of  the 
water  to  allow  a  captured  animal  to 
surface  and  breathe,  thereby  negating  a 
concern  for  animals  drowning.  The  trap 
was  successfully  used  to  capture  and  . 
handle  an  adult  harbor  seal  without 
mishap  or  injury. 

Comment  30:  Active  capture 
techniques  will  present  high  risk  to  sea 
lions  and  humans. 

Response:  Techniques  that  involve  an 
elevated  level  of  risk  for  the  animals, 
such  as  tangle  nets  and  anesthetizing 
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drugs,  are  not  pr(^|)osed  for  use  at 
Willamette  Falls  because  protocols  for 
their  implementation  in  the  moving 
river  environment  have  not  been 
developed.  The  fiial  EA  has  been 
modified  to  clari^  that  active  capture 
using  tangle  netsji^i  the  river  is  not 
proposed.  I 

Comment  31:  f>f^n-lethal  removal  of 
sea  lions  should  hot  occur  until  the 
salmonid  stocks  are  threatened  with 
extinction  by  pre^ation. 

Response:  SectjOn  109  of  the  MMPA 
does  not  require  tl^at  salmonid  stoclcs 
must  be  approaching  an  endangered 
status  before  nonrJeUial  taking  of  sea 
lions  can  occur,  the  intent  of  the 
proposed  action  isi  to  be  proactive  and 
prevent  predation  from  increasing  to  a 
point  where  it  m$y  have  a  negative 
impact  on  the  saliQonid  stocl^. 

Comment  32:  Tne  EA  should  provide 
more  detail  on  the  [dams,  hatcheries, 
rivers  and  tributaries,  river  flows  over 
time,  fluctuations  |n  salmonid   -» 
populations,  numibers  of  salmonids 
using  the  locks,  a^  suitable  conditions 
for  passage.  The  cXlmmenters  also  stated 
that  it  would  be  helpful  if  the  dociunent 
was  expanded  to  explain  the  operation 
of  the  locks,  the  pajper  mill  and  power 
generation,  and  tti^  allocation  of  water 
between  fish  pass^eways,  and  to 
provide  more  infoitnation  on  genetic 
relationships  of  runs,  limiting  factors  on 
salmonid  populations,  water  quality  or 
industrial  outflowla,  redd  counts,  habitat 
considerations,  harvest  regulation,  and 
hatchery  surpluses. 

flespofise:  The  EA  has  been  modified 
to  address  additional  background 
information,  and  il^ferences  that  provide 
more  details  havelbeen  incorporated  in 
theEA.  I! 

Comment  33:  Thfe  information  on  fish 
runs  and  passage  should  be  presented  in 
a  tabular  format  for  clarification.  - 

Response:  The  EA  has  been  modified 
to  include  tables  an  spring  chinook  and 
steelhead  runs  and  passage. 

Comment  34:  The  EA  does  not 
demonstrate  that  s^  a  lions  are  having  a 
significant,  deleteiious  effect  on 
passage.  i 

Response:  Non- Wthal  removal  of  sea 
lions  from  the  fishi  passage  facility  are 
authorized  under  fiction  109(h),  which 
does  not  require  a  Iqemonstration  that  a 
significant,  deleteitibus  effect  is 
occiuing;  howeven  jNMFS  and  ODFW 
have  investigated  fiteh  passage  at  the 
Willamette  Falls  facility.  Observations 
suggested  that  sea  lions  were  adversely 
affecting  fish  passage  by  foraging  at  the 
entrance  to  the  fish  ladder  and 
preventing  access,  and  consuming  and 
dispersing  adult  salmonids  that  were 
attempting  to  enter  the  fishway  to 
progress  upstream^  pntil  a  barrier  was 


installed  in  entrance  1  to  the  fish  ladder, 
sea  lions  were  foraging  on  salmonids 
inside  the  fish  ladder,  thereby 
preventing  fish  passage. 

Comment  35:  The  fi\  should  describe 
the  possibility  that  the  California  sea 
lion  population,  with  its  population 
growth,  may  be  poised  for  a  population 
crash. 

Response:  There  is  no  evidence  of 
density  dependent  signals  to  indicate 
that  the  sea  lion  population  is 
approaching  carrying  capacity.  When 
that  occurs,  the  population  will 
fluctuate  in  response  to  factors  that  Umit 
continued  growth. 

Comment  36:  The  EA  should  explain 
why  Willamette  River  chinook  sahnon 
are  candidates  for  listing  under  the  ESA. 

Response:  A  coastwioe  status  review 
of  chinook  salmon  on  the  Pacific  coast 
is  in  progress  to  determine  the  status  of 
chinook  salmon  populations  with 
respect  to  the  ESA;  therefore,  until  the 
status  review  is  completed.  Willamette 
River  spring  chinook  are  considered 
candidate  species  under  the  ESA.  The 
EA  has  been  modified  to  include  this 
clarification. 

Comment  37:  The  EA  does  not  specify 
which  run  of  steelhead  was  consiuned 
by  sea  lions. 

Response:  Winter  and  summer 
steelhead  are  present  below  the  Falls 
concurrently,  and  observers  are  not  able 
to  difiierentiate  steelhead  when 
predation  is  observed. 

Comment  38:  Summer  steelhead  are 
hatchery-produced  fish  with  no  shortage 
of  availability;  management  strategies 
can  provide  flexibility  for  the  time 
being. 

Response:  The  fdcus  of  the  proposed 
action  is  to  prevent  predation  on  winter 
steelhead  and  spring  chinook.  and 
summer  steelhead  are  present  during 
the  same  period.  Nonetheless,  the 
summer  steelhead  population  also  has 
declined  in  spite  of  hatchery  production 
due  to  reduced  ocean  survival 
conditions  that  are  also  affecting  winter 
steelhead  and  spring  chinook  salmon.  If 
ocean  survival  conditions  do  not 
improve  and  run  munbers  continue  to 
decline,  management  options  will 
continue  to  erode  and  hatchery 
operations  could  be  jeopardized. 

Comment  39:  The  EA  incorrectly 
states  that  there  is  no  controversy  or 
imcertainty  on  the  effects  of  the 
proposed  non-lethal  removal  measures. 
Response:  The  proposed  action  is  to 
use  non-lethal  measures  that  have  been 
used  and  assessed  at  the  Ballard  Locks. 
These  actions  have  been  demonstrated 
to  have  no  adverse  effect  on  California 
sea  lions,  and,  therefore,  there  is  no 
scientific  controversy  or  uncertainty  on 
the  effects  of  the  proposed  non-lethal 


removal  actions.  The  final  EA  includes 
a  complete  description  of  the  finding  of 
no  significant  impact  of  the  proposed 
action. 

Comment  40:  The  decline  in  winter 
steelhead  from  1995  to  1996  was 
reported  as  72  percent,  but  it  should  be 
62percent. 

Response:  The  steelhead  run  declined 
from  4.693  in  1995  to  1,801  in  1996. 
which  is  a  62  percent  decline.  The  EA 
has  been  corrected. 

Comment  41:  The  total  time  that  sea 
lions  were  present  in  1995  and  an 
estimate  of  total  predation  are  not  in  the 
EA. 

Response:  Observations  in  1995  were 
quite  limited  and  no  data  were  collected 
on  the  total  time  spent  foraging  by  sea 
lions  that  year;  therefore,  no 
extrapolation  of  predation  was 
attempted.  An  estimated  kill  rate  for  the 
limited  time  observed  in  1995  is 
included  in  the  EA. 

Comment  42:  The  EA 
mischaracterizes  animal  protection 
groups'  support  for  the  no-action 
alternative  because  the  benefit  is  that 
sea  lions  would  not  be  disturbed. 
Response:  NMFS  has  received 
comments  favoring  no  action  to  prevent 
sea  lion  foraging  and  predation,  and  the 
EA  has  been  modified  to  reflect  this. 

Comment  43:  The  EA  incorrectly 
states  that  the  no-action  alternative  will 
likely  result  in  a  negative  reaction  by  a 
large  sector  of  the  public.  The 
commenter  suggested  that  this  applies 
only  to  the  opinions  of  fishers. 

Response:  NMFS  and  ODFW  have 
received  numerous  telephone  calls  from 
members  of  the  public  requesting  that 
the  resource  agencies  take  some  action 
to  remove  sea  lions  from  Willamette 
Falls.  The  characterization  of  total 
representation  in  comparison  to  general 
population  has  been  deleted  from  the 
EA. 

Comment  44:  The  EA  is  not  correct 
that  many  people  would  resent  their  tax 
dollars  being  spent  on  hatchery 
production  that  results  in  food  only  for 
sea  lions.  The  commenter  felt  that  many 
f>eople  would  resent  tax  dollars  spent 
on  non-lethal  removal  of  sea  lions. 

Response:  NMFS  and  ODFW  have 
received  numerous  complaints  from 
members  of  the  public  regarding  the 
past  lack  of  action  by  resource  agencies 
to  stop  sea  lions  from  feeding  on 
sahnonids  at  Willamette  Falls  while 
fisheries  are  being  restricted  and  fish 
numbers  are  low.  The  EA  has  been 
modified  to  indicate  that  comments 
have  been  received  favoring  no  action  as 
well. 

Comment  45:  The  EA  should  provide 
more  detailed  information  on  the  barrier 
gate  and  its  effectiveness.  One 
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commenter  noted  that  observations 
made  at  fishway  entrance  1  indicate  that 
sea  lions  commonly  forage  at  the  face  of 
the  barrier  gate,  and  out  to  about  10  feet 
(3.04B  meters)  below  the  barrier.  One 
commenter  questioned  whether  the 
banier  gate  could  be  expanded  from 
riverbank  to  riverbank  to  keep  sea  lions 
out  of  area. 

Response:  The  EA  has  been  modified 
to  include  additional  observations  on 
the  barrier  gate.  The  barrier  gate 
prevents  predation  from  occurring 
within  the  fish  ladder  at  fishway 
entrance  1,  but  it  has  not  stopped  sea 
lions  from  foraging  at  the  face  of  the 
barrier  and  areas  adjacent  to  the  fish 
ladder  entrance.  The  installation  of 
barrier  gates  at  other  fish  ladder 
entrances  will  be  assessed  if  foraging 
inside  those  entrances  is  noted.  A 
physical  barrier  across  the  Willamette 
River  is  not  feasible  or  practical. 

ACTION:  The  EA  has  been  modified 
as  described  in  the  responses  to  the 
comments.  NMFS  has  evaluated  the 
environmental  consequences  of  the 
alternatives  and  has  concluded  that  the 
proposed  action  is  unlikely  to  result  in 
any  significant  impacts  on  the  human 
environment  and,  therefore,  has  made  a 
finding  of  no  significant  impact 
(FONSI).  The  EA  and  FONSI  have  been 
prepared  in  accordance  with  National 
Environmental  Policy  Act  (NEPA)  and 
with  implementing  regulations  at  40 
CFR  parts  1500  throu^  1508  and 
NOAA  guidelines  concerning 
implementation  of  NEPA  found  in 
NOAA  Administrative  Order  216-6. 

Copies  of  the  EA  and  FONSI  are 
available  (See  ADDRESSES). 

Dated:  December  22, 1997. 
Hilda  Diaz-Soltero, 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-34145  Filed  12-31-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  122397E] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  availability  of  revised 
marine  mammal  stock  assessment 
reports. 


8WailAHY:  NMFS  has  incorporated  • 
public  comments  into  revisions  of 
marinejnammal  stock  assessment 


reports.  The  revision,  which  was 
initiated  in  1996  is  now  complete,  and 
copies  of  the  revised  reports  are 
available  to  the  public. 
AOORESSES:  Printed  copies  may  be 
obtained  by  writing  to  one  of  the 
following:  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East- West  Highway,  Silver  Spring,  MD 
20910-3226,  Attn:  Stock  Assessments; 
Douglas  P.  DeMaster,  Alaska  Fisheries 
Science  Center  (F/AKC),  NMFS.  7600 
Sand  Point  Way,  Seattle,  WA  98115- 
0070  regarding  Alaska  regional  stock 
assessments;  James  Lecky,  Southwest 
Regional  Office,  NMFS,  501  West  Ocean 
Boulevard,  Long  Beach,  CA  90802- 
4213,  regarding  Pacific  regional  stock 
assessments;  or  Gordon  Waring, 
Northeast  Fisheries  Science  Center, 
NMFS,  166  Water  Street,  Woods  Hole. 
MA  02543-1097  regarding  Atlantic 
regional  stock  assessments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Eagle,  (301)  713-2322, 
Douglas  P.  DeMaster,  (206)  526-4045 
regarding  Alaska  regional  stock 
assessments;  James  Lecky,  (562)  980- 
4020  regarding  Pacific  regional  stock 
assessments;  or  Gordon  Waring,  (508) 
495-2000  regarding  Atlantic  regional 
stock  assessments. 

SUPPLEMENTARY  INFORMATION:  Section 
117  of  the  Marine  Mammal  Protection 
,  Act  (MMPA)  requires  NMFS  and  the 
U.S.  Fish  and  Wildlife  Service  to 
prepare  stock  assessment  reports  for  all 
marine  mammal  stocks  that  occur  in 
waters  under  the  jurisdiction  of  the 
United  States.  Thesereports must 
contain  information  regarding  the 
distribution  and  abimdance  of  the  stock, 
population  growth  rates  and  trends, 
estimates  of  annual  human-caused 
mortality  from  all  sources,  descriptions 
of  the  fisheries  with  which  the  stock 
interacts,  and  the  status  of  the  stocks. 
NMFS  completed  the  1996  draft  stock 
assessment  reports  and  made  them 
available  for  public  review  and 
comment  on  January  21, 1997  (62  FR 
3005).  Diuing  the  public  comment 
period  and  subsequent  to  it,  NMFS 
consulted  extensively  with  Scientific 
Review  Groups  (SRGs),  established  also 
imder  the  MMPA,  to  discuss  their 
comments,  as  well  as  the  comments 
received  from  the  public.  The  results  of 
the  different  SRG  discussions  and 
comments  received  from  the  public, 
conservation  organizations,  state,  and 
other  Federal  agencies  were  reviewed 
and  incorporated  into  these  final  reports 
as  appropriate.  The  1996  final  marine 
mammal  stock  assessment  reports  have 
now  been  completed  and  are  available 
for  distribution. 


Dated:  December  24, 1997. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-34218  Filed  12-31-97;  8:45  am] 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting  (work 
session). 

summary:  The  Pacific  Fishery 
Management  Council 's  (Council) 
SaUjjon  Technical  Team  (STT)  will  hold 
a  work  session  which  is  open  to  the 
public. 

DATES:  The  work  session  will  begin  at 
10  a.m.  on  Tuesday,  January  20, 1998, 
and  continue  from  approximately  8  a.m. 
to  5  p.m.  each  day  tbrough  Friday, 
January  23, 1998. 

ADDRESSES:  The  work  session  will  be 
held  at  the  Coimcil  office,  2130  SW 
Fifth  Avenue,  Suite  224,  Portland,  OR 
97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Coon,  Salmon  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  STT  work  session  is  to 
draft  the  "Review  of  1997  Ocean 
Salmon  Fisheries."  The  final  report  will 
be  distributed  to  the  public  and 
reviewed  by  the  Council  at  its  March 
1998  meeting  in  Millbrae,  CA. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Team  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Team  action  during  this  meeting. 
Team  action  will  be  restricted  to  those 
issues  specifically  identified  in  the 
agenda  listed  in  Uiis  notice. 

Specii|l  Accommodatioiu 

The  work  session  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  work  session  date.         ^ 
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Dated:  December  23, 1997. 
Bruce  C.  Moraheail 

Acting  Director,  Ofnpe  of  Sustainable 
Fisheries,  National,Uarine Fisheries  Service. 
[FR  Doc.  97-34146  fUed  12-31-97;  8:45  am] 
BN^JNO  COM  »10-2»-P 

i  i  

DEPARTMENT  (^^  COMMERCE 

National  Oc«anl|:|  and  Atmoapheric 
Admlnlatratlon 

[l>D.  122397F] 

Pacific  Flahary  Managamant  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  [I^ational  Oceanic  and 
Atmospheric  Ad^i^nistration  (NOAA). 
Commerce.         1 1 

ACTION:  Notice  of  pubUc  meeting. 

—  '  ■ 

SUmiARY:  The  P^iific  Fishery 
Management  Couicil  (G)imcil)  will 
hold  a  meeting  to  discuss  stock 
assessment  plans  for  1998.  The  meeting 
will  be  open  to  the  public. 
DATES:  The  meeting  will  begin  on 
January  12, 1998  at  1:00  p.m.  (Pacific 
Standard  Time),  and  continue  at  8  a.m. 
on  January  13  unul  business  is 
completed.  ! ' 

ADDRESSES:  The  Meeting  will  be  held  at 
the  Council  office,  2130  SW  Fifth 
Avenue,  Suite  224,  Pordand,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Six,  ExecuUVe  Director;  telephone: 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  the  meeting  is  to  plan  the 
stodc  assessment^rocess  for  groimdfish 
species  in  1998.  fbe  meeting  will 
consider  revisions  to  the  terms  of 
reference  used  for  1997  stock 
assessments,  revi$$  the  goals  and 
objectives  for  the  «nnusd  stock 
assessment  cycle,^  develop  a  calendar  for 
1998  stock  assesst^ent  activities, 
confirm  the  list  of  species  to  be  assessed 
in  1998,  designate  the  resources  and 
personnel  for  the  assessments  and  the 
reviews,  and  discuss  ways  of  improving 
coordination  of  th#  process. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Coxmcil  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  abenda  listed  in  this 
notice.  H 

Special  Accommddatioiis 

The  meeting  is  p  liysically  accessible 
to  people  with  di^^ilities.  Requests  for 


auxiliary  aids  should  be  directed  to  Mr. 
Eric  Greene  at  (503)  326-6352  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  December  23, 1997. 
Bnwe  C  MoraiMad. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc  97-34147  Filed  12-31-97;  8:45  am] 
I  oooe  asio-a-F 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  annoimcement  is 
made  of  the  following  Committee 
Meeting: 

Mime  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  13  &  14  January  1998. 

Time  of  Meeting:  0830-1630, 13  Jan  98. 
0830-1300, 14  Jan  98. 

Place:  CECOM  HCM^.  Monmouth,  NJ 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  Study  on  "Army  Avionics 
Modernization  Metliodologies"  will  meet  for 
briefings  and  discussions  on  Amiy  avionics 
modernization  methodologies.  Army  avionics 
Science  and  Technology  programs,  and  open 
systems  architecture.  These  meetings  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
auimer  permitted  by  the  committee.  For 
further  information,  please  caQ  our  office  at 
(703)  695-0781. 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

(FR  Doc.  97-34181  Filed  12-31-97;  8:45  am] 
BILUNG  CODE  SnO-(»4l 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Inteht  to  Grant  Exclusive 
Patent  Ucenae;  U.S.  Drug  Teating,  Inc. 

AGENCY:  Department  of  die  Navy,  DoD. 
ACTION:  Notice  of  intent  to  grant 
exclusive  license. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  U.S.  Drug  Testing,  Inc..  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  and  certain  foreign 
coimtries  to  practice  the  Government 
owned  invention  described  in  U.S. 
Patent  No.  5.183,740,  entided  "Flow 
Immunosensor  Method  and  Apparatus," 
issued  February  2, 1993,  in  the  field  of 
saliva  based  hiunan  diagnostics. 


DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections,  along  with  any  supporting 
evidence,  not  later  than  March  3, 1998. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research. 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  Street.  Arlington.  Viiyinia 
22217-5660. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research.  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Authority:  35  U.  S.  Q  207;  37  CFR  Part 
404;  32  CFR  Part  746. 

Dated:  December  19, 1997. 
MiduMi  L  Qniim. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.  S.  Navy,  Alternate  Federal 
Reg^ta  Liaison  Officer. 

IFR  Doc.  97-34201  Filed  12-31-97;  8:45  am) 
MUMQ  cooe  SSIWf^ 


DEPARTMENT  OF  ENERGY 

Depertment  of  Energy  (DOE) 
Implementation  Plan  for 
Recommendation  97-2  of  the  Defenee 
Nucleer  Facllltlee  SafMy  Board 
(DNFSB),  CrMcallty  SafMy 

agency:  Department  of  Energy. 
ACTKM:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  97-2,  concerning 
criticality  safety  at  defense  nuclear 
fecilities  in  the  DOE  complex,  on  May 
29, 1997  (62  FR  2918).  Under  section 
315(e)  of  the  Atomic  Energy  Act  of  1954. 
as  amended,  42  U.S.C.  2286d(e),  the 
Department  of  Energy  must  transmit  an 
implementation  plan  on 
Recommendation  97-2  to  the  Defense 
Nuclear  Facilities  Safety  Board  after 
acceptance  by  the  Secretary.  The 
Department's  implementation  plan  was 
sent  to  the  DNFSB  on  December  12, 
1997,  and  is  available  for  review  in  the 
Department  of  Energy  Public  Reading 
Rooms  and  on  the  internet  site,  http:// 
dr.tis.doe.gov/. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
implementation  plan  to:  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robin  StafBn,  Deputy  Assistant 
Secretary  for  Research  and 
Development,  Office  of  Defense 
Programs,  Department  of  Eneigy,  1000 
Independence  Avenue,  SW.  Washington 
D.C.  20585. 
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Issued  in  Washington,  D.C.,  on  December 
23, 1997. 

Joaeph  Arango, 

Acting  Departmental  Representative  to  the 
Defense  Nuclear  Facilities  Safety  Board. 
December  12. 1997. 
The  Honorable  John  T.  Conway, 
Chairman,  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W..  Suite 
700,  Washington.  D.C.  20004. 
Dear  Mr.  Chairman:  We  are  pieaSBd  to 
f(»ward  the  Department's  Implementation 
Plan  for  Defense  Nuclear  Facilities  Safety 
Board's  Recommendation  97-2,  Criticality 
Safety.  This  Plan  addresses  the  need  for 
improved  criticality  safety  practices  and 
coherent  programs  to  alleviate  the  potential 
adverse  impacts  on  safety  and  productivity  of 
Department  of  Energy  operations.  It  builds 
upon  the  successful  actions  taken  in  response 
to  Board  Recommendation  93-2,  The  Need 
for  Critical  Experiment  Capability,  which  is 
being  implemented  through  the  Nuclear 
Criticality  Predictability  Program.  Because 
the  Implementation  Plan  for 
Recommendation  97-2  incorporates  ongoing 
Nuclear  Criticality  Predictability  Program 
activities,  I  propose  closure  of 
Recommendation  93-2. 

To  continue  successful  implementation  of 
Recommendation  93-2  and  implement 
Recommendation  97-2  in  an  integrated 
feshion,  the  Department  is  taking  steps  to 
ensure  stable  funding  for  these  important 
CTOsscutting  safety  activities  now  and  in  the 
outyears.  We  have  established  a  responsible 
line  manager  and  identified  necessary 
funding  for  fiscal  years  1998  and  1999. 

The  Implementation  Plan  was  prepared  by 
a  cross-organizational  response  team 
reporting  to  the  Assistant  Secretary  for 
Defense  Programs  in  coordination  with  other 
affected  Headquarters  and  Field  offices.  Dr. 
Robin  Staffin.  Deputy  Assistant  Secretary  for 
Research  and  Development,  Office  of  Defense 
Programs,  will  be  the  responsible  manager  for 
implementing  this  plan.  He  can  be  reached 
at  (202)  586-7590. 
Sincerely, 

Federico  Pena. 

IFR  Doc.  97-34196  Filed  12-31-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board 

AOEHCY:  Department  of  Energy. 
ACnOH:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 

Name:  Environmental  Management 
Advisory  Board. 

Date  and  Times:  Wednesday,  January 
21. 1998. 8:30  a.m.— 3:00  p.m. 

Place:  U.S.  Department  of  Energy/ 
Forrestal  Building.  1000  Independence 


Avenue,  S.W.;  Room  lE-245, 
Washington,  D.C.  20585,  (202)  586- 
4400. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Si>ecial  Assistant  to 
the  Assistant  Secretary  for 
Environmental  Management; 
Environmental  Management  Advisory 
Board  (EMAB),  EM-22, 1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-4400. 
The  Internet  address  is: 
James.MeIillo@em.doe.gov 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board.  The  purpose  of  the  Board  is 
to  provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program,  from  the 
perspectives  of  affected  groups  and 
state,  local,  and  tribal  governments.  The 
Board  will  help  to  improve  the 
Environmental  Management  Program  by 
assisting  in  the  process  of  securing 
consensus  recommendations,  and 
providing  the  Department's  numerous 
publics  with  opportunities  to  express 
their  opinions  regarding  the 
Environmental  Management  Program. 

Tentative  Agenda 

Wednesday,  fanuary  21,  1998 

8:30  a.m.    Co-Chairmen  Open  Public 

Meeting 
8:45  a.m.    Opening  Remarks,  Assistant 

Secretary  for  Environmental 

Management  • 

9:00  a.m.    Technology  Development 

and  Transfer  Committee  Report 
9:30  a.m.    Privatization  Committee 

Report 
10:00  a.m.    Science  Committee  Report 
10:45  a.m.    2006  Strategic  Planning 

Committee  Report 
11:15  a.m.     Long-Term  Stewardship 

Committee  Report 
11:45  a.m.    Worker  Health  and  Safety 

Committee  Report 
12:00  p.m.    Lunch 
1:00  p.m.    Board  Business 
2:15  p.m.    Public  Comment  Session 
3:00  p.m.    Meeting  Adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written'statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  either  contact 
James  T.  Melillo  at  the  address  or 
telephone  number  listed  above,  or  call 
l-{800)  736-3282,  the  Center  for 
Environmental  Management 
Information  and  register  to  speak  during 


the  public  comment  session  of  the 
meeting.  Individuals  may  also  register 
on  January  21, 1998  at  the  meeting  site. 
Every  effort  will  be  made  to  hear  all 
those  wishing  to  speak  to  the  Board,  on 
a  first  come,  first  serve  basis.  Those  who 
call  in  and  reserve  time  will  be  given 
the  opportunity  to  speak  first.  The 
Board  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
S.W.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  December  23, 
1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-34195  Filed  12-31-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-149-000I 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

December  24, 1997.     . 

Take  notice  that  on  December  19, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP98- 
149-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convience  and 
necessity  to  construct  and  operate  the 
Bonded  Expansion  Project  to  alleviate  a 
capacity  constraint  on  El  Paso's  system 
north  of  the  Blanco  plant  in  San  Juan 
County,  New  Mexico,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  it  proposes  to 
construct  and  operate  additional 
compression  facilities,  with 
appurtenances,  at  the  existing  Bonded 
compressor  station  located  on  the 
Ignacio  to  Blanco  Line  and  Loop  Line 
(Line  Nos.  1205  and  1218,  respectively) 
(Ignacio  Lines),  in  La  Plata  County, 
Colorado,  in  order  to  restage  the  three 
existing  Solar  Centaur  centrifugal 
compressor  units  and  to  replace  each  of 
the  three  gas  turbine  engines  comprising 
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10,740  (ISO)  hoiBepower  with  three  gas 
tiubine  engines  comprising  15,900  (ISO) 
horsepower. 

El  Paso  conteii^s  ths^  the  Bonded 
Expansion  Proje^  has  been  designed  to 
permit  El  Paso  td  tianspcnt  116,500  Mcf 
per  day  of  additional  quantities  of  gas 
from  receipt  poftits  al(»g  the  Ignado 
Lines  to  an  existiiig  point  near  the 
existing  Blanco  ^lant  located  in  San 
Juan  County,  New  Mexico. 

El  Paso  estimates  the  cost  of 
constructing  the  Bonded  Expansion 
Project  to  be  $3.6  million.  El  Paso 
proposes  to  place  the  proposed  facilities 
in  service  bv  October  1, 1998. 

It  is  stated  that  based  on  the  cost  of 
the  proposed  compression  facilities.  El 
Paso  has  calculated  a  separate 
incremmital  rate  [attributable  to  the  cost 
of  service  for  tho  proposed  Bonded 
Expansion  Projeq.  It  is  stated  that  the 
incremental  reservation  rate  for  the 
proposed  project,  which  is  referred  to  as 
the  Bondad  FaciU^es  Reservation 
Charge,  is  $0.67/34  per  dth,  on  a 
monthly  basis.  El  Paso  proposes  the 
calculated  incremjental  rate  (the 
recourse  rate)  as  the  tariff  rate 
applicable  to  finti  transportation  service 
on  the  Bondad  Expansion  Project. 

In  addition,  it »  stated  that  El  Paso 
has  calculated  a  separate  incremental 
fuel  charge,  referi^d  to  as  the  Bondad 
Facilities  Fuel  Charge,  in  which 
shippers  receivii^  firm  service  on  the 
Bondad  Expansi^i  Project  will  be 
assessed  a  proposed  incremental  fuel 
charge  of  0.75  percent  of  quantities  of 
gas  transported.    > 

El  Paso  states  t}kt  in  support  of  the 
Bondad  Expansioa  Project,  it  has 
entered  into  final,  firm  Transportation 
Service  Agreements  (TSAs)  with  Enron 
Capital  &  Trade  R^mrces  Corp.,  Ehn 
Ridge  Resources,  file,  and  Conoco,  Inc., 
for  the  transportation  of  an  additional 
116,500  mcf  per  day  of  gas  from  any 
point  of  receipt  on  the  Bondad  System, 
including  the  Ignu:io  Receipt  Point,  to 
the  Blanco  Deliv^ibr  Pont. 

El  Paso  states  thtit  the  executed  firm 
TSAs  applicable  at  the  Bondad 
Expansion  Project  are  subject  to  the 
provisions  of  Rat^  Schedule  FT-l 
contained  in  El  Pk^o's  Voliune  No.  1-A, 
FERC  Gas  Tariff;  hbwever,  pursuant  to 
Section  4.5  of  the| Tariff,  the  executed 
TSAs  each  contaiti  a  separate  negotiated 
rate,  rather  than  thle  proposed  tariff  rate, 
applicable  to  the  Bonded  Expansion 
Project.  El  Paso  fiiither  states  that  the 
rate  negotiated  wit|i  each  of  the  three 
shippers  on  the  Project  is  a  Total  Daily 
One-Part  Rate  per  dth. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  wiUi  refen  i  ice  to  said 
application  shoul^  on  or  before  January 


14, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  %vith  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  or  the  party  or  parties  directly 
involved.  Any  person  wishing  to 
beccHne  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  acc(»dance  with  the  Commission's 
Rules. 

A  person  obtaining  intervene  status 
will  be  placed  on  the  service  Ust 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wiU  be  duly  given. 

Under  the  procedure  herein  {»ovided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
L0MD.CMlidl. 
Secretary. 

(FR  Doc.  97-34175  Filed  12-31-fl7;  8:45  am) 
aiUMO  CODE  srir-M-w 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP90-1512-001] 

Mountain  Fuel  Supply  Company; 
Notice  of  Petition  To  Amend 

December  24, 1997. 

Take  notice  that  on  December  19, 
1997,  Mountain  Fuel  Supply  Company 
(Mountain  Fuel),  180  East  First  South 
Street,  Salt  Lake  City,  Utah  84145,  filed 
in  Docket  No.  CP90-1512-001  a  petition 
pursuant  to  Section  7(f)  of  the  Natural 
Gas  Act  to  amend  its  certificate  issued 
in  Docket  No.  CP90-1512,  authorizing  a 
service  area  determination,  all  as  more 
fully  set  forth  in  the  petition  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Mountain  Fuel  proposes  to  modify  its 
service  area  by  adding  Box  Elder,  Weber 
Davis,  Salt  Lake,  Tooele  and  Utah 
Coimties,  all  located  in  Utah,  and  the 
remainder  of  Cache  County,  Utah,  that 
is  not  part  of  Mountain  Fuel's  existing 
service  area.  It  is  stated  that  the  service 
area  presently  consists  of  Franklin 
Coimty,  Idaho,  and  most  of  Cache 
County,  Utah.  It  is  explained  that  the 
additional  counties  are  located  along  the 
Wasatch  Front  of  northern  Utah  and 
incorporate  the  Sunset,  Porter's  Lane 
(Centerville),  Littie  Mountain  and 
Payson  gate-station  interconnects  with 
Questar  Pipeline  Company  (Questar),  an 
interstate  pipeUne  company,  and  the 
Hunter  Park  interconnect  with  Kem 
River  Gas  Transmission  Company,  an 
interstate  pipeline  company. 

Mountam  Fuel  asserts  that  the 
additions  to  the  service  area  are 
required  to  improve  its  operating 
flexibility  for  meeting  customer 
requirements  in  its  northern  Utah  and 
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southern  Idaho  distribution  area.  It  is 
stated  that  Mountain  Fuel  has  recently 
experienced  operational  problems 
because  of  declines  in  the  Btu  content 
of  gas  received  from  Questar  at  its 
Hynun  Gate  Station,  which  has  been  the 
only  source  of  gas  serving  customers  in 
the  existing  service  area.  It  is  explained 
that  Mountain  Fuel  requires  additional 
supply  sources  for  gas  with  higher  Btu 
content  to  provide  reliable  service  to  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
January  5. 1998.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LoisD.CasheU. 
Secretary. 

IFR  Doc.  97-34173  Filed  12-31-97;  8:45  am) 
nujNG  oooE  mr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-1 44-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Request  Under 
Blanket  Authorization 

December  24. 1997. 

Take  notice  that  on  December  18, 
1997,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP98-1 44-000  a  request  pursuant  to 
Sections  157.205  and  157.212(a)  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212(a))  seeking  NGA  Section  7(c) 
certification  to  retain  and  operate  an 
existing  3-inch  tap  and  dual  2-inch 
meter  originally  authorized  imder 
NGPA  Section  311  to  deliver  gas  to 
Land  O'Lakes,  Inc.  in  Beaver  County, 
Oklahoma,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82^02-000,  all 
as  more  fully  set  forth  in  the  request 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  it  seeks  NGA 
certification  in  order  that  it  may  be  used 
to  provide  Part  284  Subpart  G 
transportation.  Natural's  proposed 
quantities  to  be  delivered  at  the  existing 
point  of  delivery  are  1,300  MMBtu/day. 
Natural  states  that  the  end  use  of  gas  is 
for  Land  O'Lakes,  Inc.  Natural  states 
that  it  can  provide  the  quantities  of 
natural  gas  without  detriment  or 
disadvantage  to  its  peak  day  and  annual 
delivery  capacity.  Natural  notes  that  the 
total  volume  of  gas  to  be  delivered  after 
the  facilities  are  certificated  will  not 
exceed  the  total  volume  originally 
capable  of  being  delivered.  Natural 
states  that  the  facilities  were  placed  in- 
service  on  November  2, 1997.  Natural 
contends  that  it  is  currently  providing 
interruptible  transportation  service  by 
means  of  the  subject  facilities  under 
Rate  Schedule  ITS. 

Natiu-al  asserts  that  it  obtained  the 
appropriate  environmental  clearances 
from  the  Oklahoma  Historical  Society, 
the  United  States  Department  of  Interior 
Fish  and  Wildlife  Service,  the 
Oklahoma  Archaeological  Survey,  and 
the  Department  of  the  Army  Corps  of 
Engineers  for  its  proposed  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-34174  Filed  12-31-97;  8:45  am) 

BIUJNQ  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-21-000,  et  al.] 

Alabama  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  23, 1997. 

Take  notice  that  the  following  filings  ' 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Company 

[Docket  No.  EC9S-21-O00) 

Take  notice  that  on  December  4, 1997, 
Alabama  Power  Company  (Alabama 
Power),  filed  an  application,  pursuant  to 
Section  203  of  the  Federal  Power  Act. 
for  approval  of  the  sale  of  a  44kV 
transmission  substation  to  the  City  of 
Hartford,  Alabama  (City).  The  facilities 
are  located  in  the  City  of  Hartford, 
Geneva  Coimty,  Alabama.  The  total 
purchase  price  of  the  facilities  to  be  sold 
and  conveyed  is  $221,668.00. 

Comment  dote;  January  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  GPU  Power.  Inc. 

[Docket  No.  EG98-20-O001 

Take  notice  that  on  December  12, 
1997,  GPU  Power,  Inc.  (GPU  Power  or 
Applicant),  of  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that,  through  its 
wholly-owned  subsidiary,  GPU  Power 
Ireland,  Inc.,  it  intends  to  develop  a  base 
load  peat-fired  power  plant  to  be  located 
in  East  Midlands,  Ireland  (the  Facility). 
Applicant  further  states  that  all 
electricity  produced  by  the  Facility  will 
be  sold  at  wholesale  to  Electricity 
Supply  Board,  a  statutory  corporation 
with  principal  offices  at  27  Lower 
Fitzwilliam  Street,  Dublin  2,  Ireland. 
•  Comment  date:  January  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  a)ncem  the 
adequacy  or  accuracy  of  the  application. 

3.  Zhejiang  Yong-Ke  Thennal  Power 
Corporation.  Ltd. 

[Docket  No.  EG98-2 1-000] 
.  On  December  15, 1997,  Zhejiang 
Yong-Ke  Thermal  Power  Corporation 
Ltd.  (ZY),  by  EDC  Shaoxing  Power  Ltd., 
c/o  Enserch  Development  Corp.,  1817 
Wood  Street.  Dallas  TX  75201.  filed 
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with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

ZY  will  own  a  36  MW  coal-fired, 
cogeneration  plant  (the  Facility)  now 
under  construction  in  the  Keqiao 
Western  Industit^  Area,  Shaoxing 
County,  Zhejiang  Province,  PRC.  The 
Facility  will  generate  and  sell  electric 
power  at  wholesale  to  the  local  utility 
(the  Shaoxing  Administration  of  Power 
Utilization,  as  subsidized  by  the  3- 
Electricity  Office  of  Shaoxing  Coimty 
People's  Government),  and  will  sell 
thermal  energy  to  local  businesses  in  the 
Keqiao  Western  Industrial  Area. 

Conunent  date;  January  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Florida  Powe^  jk  Light  Company 

(Docket  No.  EL98-BI-000] 

Take  notice  that  on  December  15, 
1997,  Florida  Povfer  &  Light  Company 
tendered  for  filing  a  Supplemental 
Statement  on  Reciprocity  in  the  above- 
referenced  docket 

Comment  date;  January  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisjiiotice. 

5.  The  Wiscoiuiii  Public  Power  Inc. 
System  ▼.  WiscoUin  Power  and  Light 
ConqNuiy 

(Docket  No.  EL98-i  1-000) 

Take  notice  that  on  December  2, 1997, 
The  Wisconsin  PiJblic  Power  Inc. 
SYSTEM  (WPPOjfiled a  complaint 
under  Section  20e  of  the  Federal  Power 
Act  against  Wisconsin  Power  and  Light 
Company  (WPL).;|n  the  complaint, 
WPPI  alleges  thai  WPL  denied  firm 
transmission  servtite  to  WPPI  because 
WPL  has  reserved  its  entire  share  of  firm 
interface  capacity  on  the  Western 
Inter&ce  for  its  own  company  including 
200  MW  for  its  po$8ible  future  load 
growth  needs. 'Hi^j  complaint  alleges 
that  WPL  has  engaged  in  a  systematic 
tariff  violation,  a  violation  of 
transmission  service  comparability,  a 
breach  of  contract  and  an 
anticompetitive  withholding  of 
available  transfer  Qapacity  from  the 
market. 


A  copy  of  the  complaint  was  served 
on  respondent  WPL  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  22, 1998. 

6.  Enron  Power  Marketing.  Inc.  v. 
Pepnaylvania-New  Jeney-Maiyland 
Interconnection  and  PEGO  Enei^ 
Conq>any 

(Docket  No.  EL98-1 2-000] 

Take  notice  that  on  December  15, 
1997,  Enron  Power  Marketing,  Inc. 
(EMPI),  filed  8  complaint  and  request 
for  expedited  relief  under  Section  206  of 
the  Federal  Power  Act  (FPA),  16  U.S.C. 
§  824e  (1997).  EPMI  seeks  an  order 
immediately  directing  the  Pennsylvania- 
New-Jersey  Maryland  Interconnection 
(PJM)  and,  if  necessary,  PECO  Energy 
Company  (PECO)  to  enter  into 
transmission  agreements  with  EPMI,  as 
required  for  the  provision  of  network 
integration  transmission  service,  so  that 
EPMI  can  serve  its  wholesale  customer, 
the  National  Railroad  Passenger 
Corporation  (Amtrak).  EPMI  alleges  that 
PJM  has  violated  the  FPA  and  its  open- 
access  transmission  tariff  by  denying 
network  service  to  EPMI,  and  eligible 
customer.  EPMI  alleges  that  PECO 
likewise  has  threatened  to  violate  the 
FPA,  its  open-access  tariff  and  Order 
No.  888  by  denying  EPMI  access  to 
interconnection  facilities  required  to 
provide  transmission  service  to  Amtrak. 
EPMI  requests  that  the  Commission 
grant  relief  on  an  expedited  basis,  and 
no  later  than  March  31, 1998,  so  that 
-EPMI  can  satisiy  the  requirements  of  the 
contract  to  provide  electric  service  to 
Amtrak. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  22, 1998. 

7.  Bangor  Hydro-Electric  Company, 
Cambridge  Electric  Light  Company, 
Central  Maine  Power  Company,  Central 
Vermont  Service  Corporation,  The 
Connecticut  Light  and  Power  Company, 
Maine  Public  Service  Conqiany, 
Montaap  Electric  Company,  New 
England  Power  Company.  Public 
Service  Conqpany  of  New  Hanqiahire, 
and  Western  MaMachnsetts  Electric 


ConqMny,  Conqilainanta  and 
Petitioners,  v.  Ashbomham  Municipal 
Light  Department,  Boylston  Municipal 
Light  Dq>artment,  Braintree  Electric 
Light  Department,  Chicopee  Municipal 
Lighting  Plant,  Connecticut  Municipal 
Electric  Cooperative.  Danvers  Electric 
Division,  Eastern  Maine  Electric 
Cooperative,  Inc.,  Georgetown 
Municipal  Light  Department,  Hingham 
Municipal  Light  Plant.  Qty  of  Holyoke 
Gas  ft  Electric  Department,  Houlton 
Water  Company.  Hudson  Light  ft  Power 
Department,  Hull  Municipal  I.ighHng 
Plant,  Ipswich  Municipal  Light 
Department,  Littleton  Electric  Light  ft 
Water  Department,  Marblefaead 
Municipal  U^t  Department, 
Middleborongh  Gas  ft  Electric 
Department,  Middleton  Municipal  Light 
Department,  New  Hanqishire  Electric 
Coqperative,  Inc.,  North  Attleborough 
Electric  Department,  Paxton  Municipal 
Light  Department,  Peabody  Municipal 
Light  Plant,  Shrewsbury's  Electric  Light 
Plant,  Sterling  Municipal  Light 
Department,  Taunton  Municipal 
Lifting  Plant,  Tcmpleton  Municipal 
Light  Plant,  Wakefield  Municipal  Light 
Deptrtment,  West  Boylston  Municipal 
Lifting  Plant,  Westfield  Gas  ft  Electric 
Light  Department,  and  Wolfisboro 
Municipal  Electric  DepL;  Reqrandents 
(Docket  No.  EL9a-13-0001 

Take  notice  that  on  December  IS, 
1997,  Bangor  Hydro-Electric  Company, 
Cambridge  Electric  Light  Company, 
Central  Maine  Power  Company.  Central 
Vermont  Service  Corporation,  "The 
Connecticut  Light  and  Power  Company, 
Maine  Public  Service  Company, 
Montaup  Electric  Company,  New 
England  Power  Company,  PubUc 
Service  Company  of  New  Hampshire, 
and  Western  Massachusetts  Electric 
Company  (Sponsors)  tendered  for  filing 
a  Complaint  and  Petition  for 
Investigation,  Contract  Modification, 
and  Declaratory  Order  against 
Ashbiunham  Municipal  Light 
Department.  Boylston  Municipal  Light 
Department,  Braintree  Electric  Light 
Department,  Chicopee  Municipal 
Lifting  Plant,  Connecticut  Municipal 
Electric  Energy  Cooperative,  Danvers 
Electric  Division,  Eastern  Maine  Electric 
Cooperative,  Inc.,  Georgetown 
Mimicipal  Light  Department,  Hingham 
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Municipal  Light  Plant,  City  of  Holyoke 
Gas  &  Electric  IDepartment,  Houlton 
Water  Company,  Hudson  Light  &  Power 
Department,  Hull  Municipal  Lighting 
Plant,  Ipswich  Municipal  Light 
Department,  Littleton  Electric  Light  & 
Water  Department,  Marblehead 
Municipal  Light  Department, 
Middleborough  Gas  &  Electric 
Department,  Middleton  Municipal  Light 
Department,  New  Hampshire  Electric 
Cooperative,  Inc.,  North  Attleborough 
Electric  Department,  Paxton  Mimicipal 
Light  Department,  Peabody  Mimicipal 
Light  Plant,  Shrewsbury  Electric  Light 
Plant,  Sterling  Municipal  Light 
Department,  Taunton  Municipal 
Lifting  Plant,  Templeton  Municipal 
Light  Plant,  Wakefield  Municipal  Light 
Department,  West  Boylston  Municipal 
Lifting  Plant,  Westfield  Gas  &  Electric 
Light  Department,  and  Wolfeboro 
Municipal  Electric  (Purchasers)  arising 
under  Purchase  Contracts  between  the 
Sponsors  and  the  Purchasers. 

The  Purchase  Contracts  pertain  to  the 
purchase  and  sale  of  power  and  energy 
from  the  nuclear  steam  generating  plant 
owned  by  Maine  Yankee  Atomic  Power 
Company,  which  plant  has  been  shut 
down.  Sponsors  seek  an  order  from  the 
Commission  declaring  that  the 
Purchasers  remain  responsible  for 
payments  due  under  the  Purchase 
Contracts  and  directing  Purchasers  to 
make  such  payments.  Sponsors  also 
seek  a  modification  of  the  Purchase 
Contracts  to  extend  the  termination  date 
or  otherwise  to  ensure  that  Sponsors 
may  fully  recover  from  Purchasers  a 
share  of  the  costs  of  shutting  down  and 
decommissioning  the  Maine  Yankee 
nuclear  steam  generating  plant  that  is 
proportionate  to  the  Purchasers' 
entitlements  to  energy  from  the  plant. 

Comment  date:  January  22, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  22, 1998. 

8.  Public  Advocate,  State  of  Maine  v. 
Maine  Yankee  Atomic  Power  Company 

(Docket  No.  EL98-14-OO0) 

Take  notice  that  on  December  15, 
1997,  Public  Advocate  State  of  Maine 
tendered  for  fifing  a  complaint  as  to  the 
justness,  unreasonableness  and 
unlawfulness  of  charges,  rates  and 
contracts  collected  by  Maine  Yankee 
Atomic  Power  Company. 

Comment  date;  January  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  22, 1998. 


9.  Western  Systems  Power  Pool 

[Docket  Na  ER91-1 95-030] 

Take  notice  that  on  December  9, 1997, 
the  Western  Systems  Power  Pool 
(WSPP),  filed  certain  information  to 
update  its  October  30, 1997,  quarterly 
filing.  This  data  is  required  by  Ordering 
Paragraph  (D)  of  the  Commission's  June 
27,  1991,  Order  (55  FERC  1  61,495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1, 1992,  Order  On 
Rehearing  Denying  Request  Not  To 
Submit  Information,  And  Granting  In 
Part  And  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR  385.211, 
WSPP  has  requested  privileged 
treatment  for  some  of  the  information 
filed  consistent  with  the  June  1, 1992, 
order.  Copies  of  WSPP's  informational 
filing  are  on  file  with  the  Commission, 
and  the  non-privileged  portions  are 
available  for  public  inspection. 

10.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER97-456»-001| 

Take  notice  that  on  December  5, 1997, 
Niagara  Mohawk  Power  Corporation 
made  a  filing  in  compliance  with  the 
Commission's  Order  issued  in  this 
docket  on  November  7, 1997. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PECO  Energy  Company 

(Docket  No.  ER98-641-000] 

Take  notice  that  on  November  28, 
1997,  PECO  Energy  Company  (PECO), 
filed  an  executed  installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Wheeled  Electric 
Power  Company  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  by  PECO 
with  the  Commission  on  October  3, 
1997,  at  Docket  No.  ER98-28-000.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Energy  Company 

[Docket  No.  ER98-842-0001 

Take  notice  that  on  November  28, 
1997,  PECO  Energy  Company  (PECO) 
filed  an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  DTE-CoEnergy 


L.L.C.  (hereinafter  Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Installed  Capacity  Allocation 
Agreement  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  at 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Ccmipany 

[Docket  No.  ER98-843-000I 

Take  notice  that  on  November  28 
1997,  PECO  Energy  Company  (PECO), 
filed  an  executed  Transmission  Agency 
Agreement  between  PECO  and  DTE- 
CoEnergy  L.L.C.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PECO  and  an  alternative 
supplier  participating  in  PECO's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Energy  C(Hnpany 

[Docket  No.  ER98-844-O00) 

Take  notice  that  on  November  28, 
1997,  PECO  Energy  Company  (PECO), 
filed  an  executed  Transmission  Agency 
Agreement  between  PECO  and 
American  Energy  Solutions  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 


16.  PECO  El 
[Docket  No.  E 


UMI 


Federal  Register  /  Vol.  63,  No.  1  /  Friday.  January  2.  1998  /  Notices 


67 


irved  on  the 
ia  Public 


Agency  Agreement  between  PECO  and 
an  alternative  supt>lier  participating  in 
PECO's  Retail  AdQess  Pilot  Program. 


Copies  of  the  f] 
Supplier  and  the 
Utility  Commissi 

Comment  date 
accordance  with 
at  the  end  of  this 

15.  PECO  Energy 

(Docket  No.  ER9 


ig  were  served  on  the 
Pennsylvania  Public 

January  6, 1998,  in 
itandard  Paragraph  E 
kotice. 


Company 

5-0001 


•M4 

Take  notice  that  on  November  28, 
1997,  PECO  Ener^  Company  (PECO), 
filed  an  executedihistalled  Capacity 
Obligation  Allocejtlon  Agreement 
between  PECO  ai^d  American  Energy 
Solutions  (hereinaher  Supplier).  The 
terms  and  conditions  contained  within 
this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Installed  Capacity  Allocation 
Agreement  filed  by  PECO  with  the 
Commission  on  ddtober  3. 1997,  at 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  fiKhg  were  served  on  the 
Supplier  and  the  ^bnnsylvania  Public 
Utihty  Commissidi^. 

Comment  date.f^uary  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  CJdmpany 

[Docket  No.  ER98-846-000J 

Take  notice  thatj  On  November  28, 
1997,  PECO  Energy  Company  (PECO), 
filed  an  executed  "JYansmission  Agency 
Agreement  betweett  PECO  and  Wheeled 
Electric  Power  Conrtpany  (hereinafter 
Supplier).  The  terttis  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  ternis  and  conditions 
contained  with  th^  Form  of 
Transmission  AgeDCy  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Penn^lvania  Public  Utility 
Commission  and  t^t^  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  thfe  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  suppher  participating  in 
PECO's  Retail  Acc^^s  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commissioiii 

Comment  date:  J  i  luary  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  n(  >iice. 


17,  Cinergy  Services,  Inc. 

(Docket  No.  ER98-84  7-000] 

Take  notice  that  on  November  28, 
1997,  Cinergy  Services,  Inc.  (Cinergy), 
on  behalf  of  its  Operating  Companies, 
The  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy,  Inc.,  tendered  for  filing 
an  unexecuted  Service  Agreement  for 
service  under  Cinergy's  Power  Sales 
Tariff  applicable  to  customers  which 
Cinergy  does  not  currently  have  existing 
authority  to  make  sales  at  market  based 
rates. 

Cinergy  requests  an  effective  date 
thirty  (30)  days  prior  to  the  date  of 
filing,  consistent  with  the  Commission's 
November  15, 1996,  Order  in  ER96- 
2506-000,  77  FERC 1  61.172  (1996). 

Copies  of  the  filing  were  served  upon 
all  parties  listed  in  Attachment  A  of  the 
Service  Agreement  as  well  as  the  State 
Commissions  of  Alabama,  Colorado, 
Connecticut,  District  of  Columbia, 
Kentucky,  Illinois,  Indiana,  Iowa, 
Kansas,  Florida,  Georgia,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missoxui,  Nebraska.  New  Jersey,  New 
York,  North  Carolina,  North  Dakota, 
Ohio,  Oregon,  Pennsylvania,  Tennessee, 
Texas,  Utah.  Virginia,  Washington  and 
Wisconsin. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-648-000| 

Take  notice  that  on  November  28, 
1997,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  Progress  Power  Marketing,  Inc., 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
non-firm  point-to-point  service  to  the 
Transmission  Customer  imder  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
Process  Power  Marketing,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-d49-O00) 

Take  notice  that  on  November  28, 
1997,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 


Point-to-Point  Transmission  Service 
with  Sonat  Power  Marketing  L.P..  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
This  agreement  supersedes  the  non-firm 
agreement  accepted  for  filing  January  8, 
1997.  in  Docket  No.  ER97-681-O00. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
Sonat  Power  Marketing  L.P..  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  California  Edison 
Company 

(Docket  No.  ER98-«50-000) 

Take  notice  that  on  November  28, 
1997,  Southern  California  Edison 
Company,  tendered  for  filing  revisions 
to  firm  transmission  service  rates 
between  Edison  and  the  City  of 
Riverside  (Riverside),  Rate  Schedule 
FERC  Nos.  250.6,  250.8.  250.10.  250.15, 
250.21,  250.27.  and  250.30. 

Edison  is  requesting  waiver  of  the 
Commission's  60  day  notice 
requirements  and  is  requesting  an 
effective  date  of  December  1. 1997. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9B-651-000] 

Take  notice  that  on  November  28, 
1997,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk),  filed 
Service  Agreements  for  transmission 
and  wholesale  requirements  services  in 
conjunction  with  an  electric  retail 
access  pilot  program  that  was 
established  by  the  New  York  PubUc 
Service  Commission  effective  November 
1, 1997.  The  Service  Agreements  for 
transmission  services  are  under  Niagara 
Mohawk's  FERC  Electric  Tariff,  Original 
Volume  No.  3;  Niagara  Mohawk's 
customers  are  National  Fuel  Resources. 
Advantage  Energy,  Inc.,  New  Energy 
Ventures — East,  Agway  Energy  Services. 
Wheeled  Electric  Power  Company,  Plum 
Street  Energy  Marketing.  Inc..  and  North 
American  Energy  Conservation,  Inc.  The 
Service  Agreements  for  wholesale 
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requirements  services  are  under  Niagara 
Mohawk's  FERC  Electric  Tariff.  Original 
Volume  No.  4;  Niagara  Mohawk's 
customers  are  National  Fuel  Resources, 
Advantage  Energy,  Inc.,  New  Energy 
Ventures — East,  Agway  Energy  Services, 
Wheeled  Electric  Power  Company,  Plum 
Street  Energy  Marketing,  Inc.,  and  North 
American  Energy  Conservation,  Inc.  The 
Service  Agreements  have  been  modified 
by  an  order  of  the  Commission  in  this 
proceeding  dated  November  7, 1997. 
Revised  Service  Agreements  will  be 
filed  once  the  Commission  has  accepted 
Niagara  Mohawk's  compliance  filing. 
Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  The  Washington  Water  Power 
Company 

IDocket  No.  ER98-85  2-000) 

Take  notice  that  on  December  1, 1997, 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Confirmation  Letter  for 
intemiptible  firm  transmission  service 
between  WWP  and  Avista  Energy,  Inc. 
WWP  requests  that  service  under  the 
Confirmation  Letter  be  given  an 
effective  date  of  November  1, 1997. 

Copies  of  this  filing  were  provided  to 
the  Idaho  Pubhc  Utilities  Commission 
and  the  Washington  Utilities  and 
Transportation  Commission. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entergy  Services,  Inc. 

(Docket  No.  ER9a-853-000l 

Take  notice  that  on  December  1, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc..  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
MidAmerican  Energy  Company. 

Comment  date:  January  6, 1998,  in 
accoMance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Entergy  Services,  Inc. 

(Docket  No.  ER98-834-0001 

Take  notice  that  on  December  1. 1997. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc..  and  Entergy  New 
Orleans.  Inc.  (collectively,  Ae  Entergy 


Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
MidAmerican  Energy  Company. 

Comment  date:  January  6, 1998,  in 
accordance  with  Sttmdard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER9&-855-000] 

Take  notice  that  on  December  1. 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  original  Market  Rate  Sales  and  Resale 
Transmission  Tariff,  forms  of  Service 
Agreement  and  Service  Specifications, 
and  Code  of  Conduct.  The  tariff 
provides  for  the  sale  of  energy  and 
capacity  at  market  rates  and  for  the 
resale  of  transmission  rights.  Wisconsin 
Electric  respectfully  requests  waiver  of 
any  regulations  that  may  be  required  to 
permit  this  tariff  to  become  effective  on 
January  31, 1998,  sixty  days  from  the 
date  of  filing. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Tucson  Electric  Power  Company 

[Docket  No.  ER98-856-000J 

Take  notice  that  on  December  1. 1997, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  the  following  service 
agreements  for  firm  point-to-point 
transmission  service  under  Part  11  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreements  to  become  effective 
as  of  the  earliest  date  service 
commenced  under  the  agreements.  The 
details  of  the  service  agreement  are  as 
follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Tucson  Electric  Power  Company, 
Contracts  &  Wholesale  Marketing  dated 
November  16, 1997.  Service  under  this 
agreement  commenced  on  November  1, 
1997. 

2.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Tucson  Electric  Power  Company. 
Contracts  &  Wholesale  Marketing  dated 
November  14. 1997.  Service  imder  this 
agreement  commenced  on  November  1,"° 
1997. 

3.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated 
November  7, 1997.  Service  imder  this 
agreement  commenced  on  November  7, 
1997. 

Comment  date:  January  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company.  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

(Docket  No.  ER98-857-000) 

Take  notice  that  on  December  1, 1997. 
Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO),  and  Southwestern 
Electric  Power  Company  (SWEPCO), 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  a 
service  agreement  under  which  the  CSW 
Operating  Companies  will  provide 
point-to-point  transmission  services  to 
SWEPCO  in  accordance  with  the  CSW 
Operating  Companies'  open  access 
transmission  service  tariff. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on 
SWEPCO  and  on  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Montaup  Electric  Company 

(Docket  No.  ER98-861-000J 

take  notice  that  on  November  25, 
1997,  Montaup  Electric  Company 
(Montaup),  filed  revisions  to  its  open 
access  transmission  tariff  providing  for 
inclusion  in  the  formula  rate  of  support 
payments  made  by  Montaup  to  other 
New  England  Power  Pool  Participants 
for  support  of  those  utilities'  Pool 
Transmission  Facilities.  Montaup 
requests  that  these  tariff  revisions  be 
allowed  to  become  effective  on  January 
26,  1998. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northeast  Utilities  Service 

(Docket  No.  ER9a-862-O00] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on 
November  28, 1997,  tendered  for  filing, 
changes  to  transmission  rates  imder  the 
Northeast  Utilities  System  Companies 
Open  Access  Transmission  Service 
Tariff  No.  9. 

NUSCO  states  that  the  rates  and 
charges  reflect  the  removal  of  generator 
leads  fi'om  transmission  plant  for 
ratemaking  purposes  and  result  in  an 
overall  rate  decrease  for  transmission 
service. 

NUSCO  requests  that  the  rate  changes 
become  effective  on  February  1, 1998. 

Comment  date:  January  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


Federal  Register  /  Vol.  63.  No.  l  /  Friday,  January  2.  1998  /  Notices 


89 


Standard  Paragf^ph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  interve|ie  or  protest  with  the 
Federal  Energy  lltegulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cammission's  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 
and  18  CFR  385.2J14).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  tfab  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motidit  to  intervene.  Copies 
of  this  filing  are  ob  file  with  the 
Commission  and  kte  available  for  public 
inspection. 
LoisD.CaahaU, 
Secretary. 
IFR  Doc  97-34176 
BILUNO  OOOE  (Tir- 


lied  12-31-97;  8:45  am] 


DEPARTMENT  C  F  ENERGY 

Federal  Enefgy  Nagulatory 
Commission 

IDoctot  Na  EQ9»j^-4XK),  at  ai.] 

El  Segundo  Pow^r,  LLC.  et  al.;  Electric 
Rate  and  Corpoijate  Regulation  Filings 

December  24, 1997]  I 

Take  notice  th«  the  following  filings 
have  been  made  with  the  Commission: 

1.  Et  Segundo  PoUer.  LLC 

[Docket  No.  EG98-^t-000] 

Take  notice  thdt  on  December  19, 
1997,  El  Segundo  Power,  LLC,  with  its 
principal  office  at  1221  Nicollet  Mall, 
Suite  700,  Minneapolis,  MN  55403,  filed 
with  the  Commission  an  application  for 
determination  of  eKempt  wholesale 
generator  status  pitrsuant  to  Part  365  of 
the  Commission's  Regiilations. 

Applicant  states:  that  it  is  a  limited 
liability  company  organized  imder  the 
laws  of  the  State  of  Delaware.  Applicant 
will  be  engaged  directly  and  exclusively 
in  owning  and  opjarating  an 
approximately  102o  MW  gas-fired 
electric  generating  facility  located  at  301 
Vista  Del  Mar  Boulfevard,  El  Segundo^ 
CA  90245.  Electric  energy  produced  by 
the  facility  will  be  sold  at  wholesale  to 
the  Independent  $ystem  Operator  and 
into  the  Califomi4  Power  Exchange. 

Comment  date.-^uary  15, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  thipse  that  concern  the 
adequacy  or  acciuMcy  of  the  application. 


2.  Tampa  Electric  Company 

(Docket  No.  Qt97-169-€0(H 

Take  notice  that  on  December  12. 
1997,  Tampa  Electric  Company  (Tampa 
Electric)  filed  a  letter  agreement  with 
the  Florida  Municipal  Power  Agency 
(FMPA)  that  amends  the  letter  of 
commitment  between  Tampa  Electric 
and  FMPA  tendered  previously  in  this 
docket. 

Comment  date:  January  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  ft  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  Yoiic,  Inc.;  Long 
bland  Lighting  Company;  New  York 
State  Electric  ft  Gas  CorporatiiHi; 
Niagara  Mohawk  Power  Corp.;  Orange 
and  Rockland  Utilities.  Inc.;  Rochester 
Gas  and  Electric  Corpwation:  New 
York  Power  Pool 

(Docket  Nos.  ER97-1523-O0O.  OA97-470- 
000.  and  ER97-4234-000  (Not  Consolidated)] 

Take  notice  that  on  December  19, 
1997,  Central  Hudson  Gas  ft  Elertric 
Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long  Island 
Lighting  Company,  New  Yorit  State 
Electric  ft  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange 
and  Rockland  Utilities,  Inc.,  and 
Rochester  Gas  and  Electric  Corporation 
(Member  Systems)  filed,  pursuant  to 
Section  205  of  the  Federal  Power  Act. 
revisions  to  the  following  documents 
filed  on  January  31, 1997.  in  the  above- 
referenced  proceedings  as  part  of  the 
restructuring  of  the  New  York  Power 
Pool: 

1.  Independent  System  Operator 
Agreement  and  the  Independent  System 
Operator  Tariff; 

2.  New  York  State  ReliabiUty  Cotmcil 
Agreement; 

3.  Independent  System  Operator — 
New  York  State  Reliability  Council 
Agreement;  and 

4.  Independent  System  Operator — 
Transmission  Provider  Agreement 

In  addition,  the  Member  Systems  filed 
the  New  York  Independent  System 
Operator  Filing  Definitions  Document, 
supporting  information  and  affidavits. 

The  Member  Systems  state  that  the 
revised  documents  are  being  served  on 
the  parties  to  this  proceeding  and  the 
New  York  State  Public  Service 
Commission,  the  Peimsylvania  Public 
Utilities  Commission  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date;  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Idaho  Power  Company 

(Docket  Nos.  ER97-4021-000  and  ER07- 
4023-000] 

Take  notice  that  on  December  8, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  an  amended  filing  with  regard 
to  its  Power  Sale  Agreement  with 
Truckee-Donner  Public  UtiUty  District 
and  the  Network  Integration 
Transmission  Agreement  by  Idaho 
Power  on  its  Open-Access  Transmission 
Tariff. 

CoiTwient  date:  January  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Millennium  Enetgy  Cerporatiaa 

(Docket  No.  ER9a-l  74-000] 

Take  notice  that  on  December  11, 
1997,  Millennium  Energy  Corporation 
(Milleimium  Energy)  tendered  for  filing 
an  amendment  and  supplement  to  its 
application  filed  October  15. 1997.  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  to  be 
.  effective  on  the  date  of  the 
Commission's  order  accepting  the  Rate 
Schedule  for  filing. 

Comment  dateTjanuary  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Aurora  Power  Resources,  Inc. 

(Docket  No.  ER98-573-0001 

Take  notice  that  on  December  11, 
1997,  Aurora  Power  Resources.  Inc. 
(APRI),  filed  a  supplement  to  its 
application  for  market-based  rates  as 
power  marketer.  The  supplemental 
information  pertains  to  ownership  of 
APRI.  business  activities  of  the  owners 
and  a  statement  of  non-affiliation  of 
APRI  with  any  other  entity. 

Comment  date:  January  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Illinois  Public  Service 
Company 

[Docket  Na  ER9»-858-a00] 

Take  notice  that  on  E)ecember  1. 1997. 
Central  Illinois  Public  Service  Company 
(QPS),  submitted  one  non-firm  point-to- 
point  service  agreement  and  two 
imibrella  short-term  firm  transmission 
service  agreements,  each  dated 
November  21. 1997.  establishing  the 
following  as  customers  imder  the  terms 
of  OPS'  Open  Access  Transmission 
Tariff.  Tenaska  Power  Services  Co.,  and 
Entergy  Power  Marketing  Corp. 

CIPS  requests  an  effective  date  of 
November  21. 1997.  for  the  service 
agreements.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
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served  on  the  two  customers  and  the 
Illinois  Commerce  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

iDocket  No.  ER98-860-0001 

Take  notice  that  on  November  26, 
1997,  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Gulf  Power 
Company,  filed  an  amended  Service 
Agreement  by  and  among  itself,  as  agent 
for  Gulf  Power  Company,  Gulf  Power 
Company  and  the  Florida  Public 
Utilities  Company  (FPUC).  on  behalf  of 
its  Marianna  Division,  pursuant  to 
which  Gulf  Power  Company  will  make 
wholesale  power  sales  to  FPUC  for  a 
term  in  excess  of  one  (1)  year. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PP&L,  Inc. 

IDocket  No.  ER98-863-000] 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  QST  Energy  Trading 
Inc.,  (hereinafter  Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L  and 
an  alternative  supplier  participating  in 
PP&L's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PP&L,  Inc. 

(Docket  No.  ER98-864-000J 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  UGI  Power  Supply. 
Inc.,  (hereinafter  Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  £R98-64>e00. 


This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L  and 
an  alternative  supplier  participating  in 
PP&L's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard'Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L,  Inc. 

[Docket  No.  ER98-665-0001 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Dupont  Power 
Marketing,  Inc.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PP&L,  Inc. 

[Docket  No.  ER98-866-O00J 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Tran.smission  Agency  Agreement 
between  PP&L.  UGI  Utilities,  hic.  (UGI), 
and  West  Perm  Power  Company  d/b/a 
Allegheny  Power  (Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3. 1997.  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L.  UGI 
and  an  alternative  suppUer  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the 

Pennsylvania  Public  Utility 
Commission. 


Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PP&L,  Inc. 

[Docket  No.  ER98-667-000J 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Energis  Resources. 
Incorporated  (hereinafter  Supplier).  The 
terms  and  conditions  contained  within 
this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  PubUc 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L,  Inc. 

[Docket  No.  ER98-86&-O001 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Delmarva  Power  & 
Light  Company  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3. 1997.  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Peimsylvania  Public 
Utility  Commission. 

^Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PP&L,  Inc. 

[Docket  No.  ER9&-869-000) 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  auod  Nor^n  Eneigy 
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Management,  Inki.,  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  t9nns  and  conditions 
contained  with  ue  Form  of 
Transmission  Agency  Agreement 
submitted  to  the^Commission  on 
October  3, 1997|  bs  part  of  the  joint 
filing  by  the  Peiii^sylvania  Public  Utility 
Commission  andlthe  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  o|f  the  Transmission 
Agency  Agreement  between  PP&L  and 
an  alternative  supplier  participating  in 
PP&L's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  th^iPennsylvania  Public 
Utility  Commisslibn. 

Comment  datel  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  paotice. 

16.  PP&L,  Inc 

[Docket  No.  ER984^70-000] 

Take  notice  thie  t  on  December  1, 1997, 
PP&L,  Inc.  (PP&t  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  ahd  Allegheny  Energy 
Solutions,  Inc.,  Chereinafter  Supplier). 
The  terms  and  cbbditions  contained 
within  this  AgreiBknent  are  identical  to 
the  terms  and  coi^ditions  contained  with 
the  Form  of  Traiif  mission  Agency 
Agreement  subniitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Coipmission  and  the 
Pennsylvania  PjM  Utilities  at  Docket 
No.  ER98-64-O0q.  This  filing  merely 
submits  an  indiVijdual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participi^ting  in  PP&L's  Retail 
Access  Pilot  Pro-am. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  datg:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this;  potice. 

17.  PP&L,  Inc. 

[Docket  No.  ER98-{Bi71-000l 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&IiJ  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  GPU  Advanced 
Resources,  Inc.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submdtted  to  the 
Conynission  on  (pictober  3, 1997,  as  part 
of  the  joint  filing;  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJI^  Utilities  at  Docket 


No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PP&L,  Inc. 

[Docket  No.  ER98-872-0001 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Strategic  Energy 
Partners  Ltd..  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

19.  PP&L,  Inc. 

[Docket  No.  ER98-873-000J 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L)  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  New  Energy 
Ventures,  L.L.C.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmissiop  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 


Comment  date:  January  7,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PP&L,  Inc. 

(Docket  No.  ER98-«74-000l 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  DTE-CoEnergy,' 
L.L.C.,  (hereinafter  Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L  and 
an  alternative  supplier  participating  in 
PP&L's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PP&L,  Inc. 

[Docket  No.  ER98-875-0OOI 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L).  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Southern  Energy 
Retail  Trading  and  Marketing,  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L  and 
an  alternative  supplier  participating  in 
PP&L's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Company  Services,  Inc 

[Docket  No.  ER98-87&-0001 

Take  notice  that  on  December  2, 1997, 
Alabama  Power  Company  (APC),  filed 
proposed  changes  to  Rate  Schedule 
REA-1  of  FERC  Electric  Tariff,  Original 
Volume  No.  1,  of  Alabama»Power 
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Company.  The  proposed  changes  will 
provide  the  affected  customers  a  rate 
reduction.  In  addition,  the  filing 
proposes  to  revise  Rate  Schedule  REA- 
I's  provisions  for  terminating  service  at 
any  given  delivery  point.  APC  has 
requested  an  effective  date  of  January  1, 
1997.  The  filing  also  contains 
corresponding  Statements  of  Consent 
firom  the  affected  Customers. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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23.  PPftL,  Inc. 

[Docket  No.  ER98-877-000] 

Take  notice  that  on  December  1, 1997, 
-   PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  CNG  Retail  Services 
Corporation  (hereinafter  Supplier).  The 
terms  and  conditions  contained  within 
this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997.  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER9&-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date;  January  7,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PP4L.  Inc. 

[Docket  No.  ER98-a78-000] 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L).  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Enron  Power 
Marketing,  Inc.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with' 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 


Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PPfcL,  Inc. 

(Docket  No.  ER98-879-0001 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L).  filed  an  executed 
Transmission  Agency  Agreement    • 
between  PP&L.  UGI  UtiliUes.  Inc.  (UGI), 
and  New  Energy  Partners.  L.L.C, 
(Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  an 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L,  UGI 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PP&L,  Inc. 

[Docket  No.  ER98-8a0-O00l 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed. 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities.  Inc.  (UGI), 
and  DTE  Co  Energy  L.L.C.,  (Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Pubhc  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L,  UGI  and  an  alternative 
supplier  participating  in  UGI's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PP&L,  Inc. 

[Docket  No.  ER9a-881-000l 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  hic.  (UGI), 


and  Allegheny  Energy  Solutions,  Inc., 
(Supplier).  The  terms  and  conditions 
contained  within  this  Agreementare 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L.  UGI 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PP&L,  Inc. 

[Docket  No.  ER98-882-000) 

Take  notice  that  on  December  1, 1997, 
PP&L.  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L.  UGI  Utilities,  Inc.  (UGI), 
and  Delmarva  Power  d/b/a  Coimectiv 
Energy  (Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Conunission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Conunission  and  the  Permsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L.  UGI 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI.  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PP&L,  Inc. 

(Docket  No.  ER98-883-000) 

Take  notice  that  on  December  1, 1997, 
RP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  Inc.  (UGI) 
and  UGI  Power  Supply,  Inc.,  (Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contJiined  with 
the  Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
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No.  ERg8-64-O0D.  This  filing  merely 
submits  an  indijt^dual  executed  copy  of 
the  Transmissidik  Agency  Agreement 
between  PP&L,  pGI  and  an  alternative 
supplier  participating  in  UGI's  Retail 
Access  Pilot  7 

Copies  of  the  jnling  were  served  on 
UGI,  the  Supplijar  and  the  Pennsylvania 
Public  Utility  Cdmmission. 

Comment  dat^:  January  7, 1998)  in 
accordance  witljii  Standard  Paragraph  E 
at  the  end  of  thn  notice. 

30.PPftL,Inc.  || 

(Docket  No.  ER98MB84-0001 

Take  notice  tlkat  on  December  1, 1997, 
PP&L,  Inc.  (PPML).  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L  and  Horizon  Energy 
Company  (hereinafter  SuppUer).  The 
terms  and  condl^ons  contained  within 
this  Agreement  iare  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Transn^ssion  Agency 
Agreement  subibitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  Bliod  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-0t».  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L  and  an  alternative 
supplier  participating  in  PP&L's  Retail 
Access  Pilot  Program. 

Copies  of  the  Idling  were  served  on  the 
Supplier  and  thie  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th|a  notice. 

31.  PP&L,  Inc. 

[Docket  No.  ER98H885-000] 

Take  notice  thkt  on  December  1, 1997, 
PP&L,  Inc.  (PP&i),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  Inc.  (UGI), 
and  Energis  Resources  Incorporated 
(Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  jterms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  thejCommission  on 
October  3, 1997{.|as  part  of  the  joint 
filing  by  the  Petijisylvania  Public  Utility 
Commission  an^  the  Pennsylvania  PJM 
Utilities  at  Dod^^  No.  ER98-64-000. 
This  filing  merel|^  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L,  UGI 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplileir  and  the  Pennsylvania 
Public  Utility  Cdmmission. 


Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  FP&L,  Inc. 

[Docket  No.  ER98-a8a-000] 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  Inc.  (UGI), 
and  Horizon  Energy  (SuppUer).  The 
terms  and  conditions  contained  within 
this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PP&L,  UGI  and  an  alternative 
supplier  participating  in  UGI's  Retail 
Access  Pilot  Prraram. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the  Peimsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  PP&L,  Inc. 

[Docket  No.  ER98-889-000] 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L)  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  Inc.  (UGI). 
and  CNG  Retail  Service  Corporation 
(Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ERg8-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L,  UQ 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
Va,  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  PPftL,  Inc. 

[Docket  No.  ERg8-89O-000] 

Take  notice  that  on  December  1, 1997, 
PP&L,  Inc.  (PP&L),  filed  an  executed 
Transmission  Agency  Agreement 
between  PP&L,  UGI  Utilities,  Inc.  (UGI), 


and  Strategic  Energy  Partners  Ltd. 
(Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ERg8-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PP&L,  UGI 
and  an  alternative  supplier  participating 
in  UGI's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on 
UGI,  the  Supplier  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Cinei^gy  Capital  ft  Trading,  Inc. 

[Docket  No.  ERQS-lOea-OOO] 

Take  notice  that  on  December  15, 
1997,  Cinergy  Capital  &  Trading,  Inc. 
(CC&T),  filed  an  amendment  to  its  Rate 
Schedule  FERC  No.  1.  CC&T  has 
requested  a  January  15, 1998,  effiective 
date  for  the  amendment  to  Rate 
Schedule  FERC  No.  1. 

Comment  date:  January  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Consiuners  Energy  Company 

[Docket  No.  ERgS-1117-0001 

Take  notice  that  on  December  15, 
1997,  Consumers  Energy  Company 
(Consumers),  filed  Amendment  No.  1,  to 
its  Power  Sales  Agreement  with  Edison 
Sault  Electric  Company. 

Consumers  has  requested  that  this 
filing  be  accepted  retroactive  to  January 
1, 1997,  to  coincide  with  the  proposed 
effective  date  of  a  concurrently  filed 
settlement  agreement  of  transmission 
agreement  issues. 

Copies  of  the  filing  were  served  upon 
Edison  Sault  Electric  Company  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragrqih 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  b€«:ome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  97-34172  Filed  12-31-97;  8:45  ami 


which  prioritizes  action  items  if 
adequate  resources  are  not  received. 

Final  EISs 


BHJJNG  CODE  t717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-S458-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  15, 1997  Through 
December  19, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACnVITIES  AT  (202)  564- 
7167.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  11, 1997 
(62  FR  16154). 

Draft  EISs 

ERP  No.  D-BLM-K67046-NV,  Rating 
EC2,  Olinghouse  Mine  Project, 
Construction  of  Two  Open  Pits,  Waste 
Dump.  Haul  Road  and  Cyanide  Heap 
Leach  Pads.  Plan-of-Operation,  Carson 
City,  Washoe  County,  NV. 

Summary:  EPA  expressed 
environmental  concerns  that  cyanide 
heap  leach  operations  and  overburden 
piles  could  adversely  impact  surface  or 
groundwater,  and  recommended 
specific  design  modifications  and 
mitigation. 

ERP  No.  D-IBR-K64016-CA,  Rating 
LOl,  Hamilton  City  Pumping  Plant,  Fish 
Screen  Improvement  Project,  COE  . 
Section  10  and  404  Permits,  Central 
Valley,  Butte,  Colusa,  Glenn  and 
Tehama  Counties,  CA. 

Summary:  Because  of  the  clear 
beneficial  effects  to  endangered  species. 
EPA  concurred  with  the  proposed 
project  and  strongly  supported  the 
Eiivironmental  Compliance  and 
Mitigation  Monitoring  and  Fish 
Protection  and  Evaluation  and 
Monitoring  Programs.  EPA 
recommended  that  FEIS  include  a  table 


ERP  No.  F-BLM-K65196-CA. 
Interlakes  Special  Recreation 
Management  Area  Plan, 
Implementation,  Federal  and  Private 
Lands  Issues,  Shasta  Coimty,  CA. 
Summary:  EPA's  concerns  were 
adequately  addressed  in  the  final  EIS. 
However,  EPA  recommended  that  the 
Record  of  Decision  include  the 
;    management  plan  implementation  - 
strategy.  ■ 

ERP  No.  F-BLM-K67042-CA,  Castle 
Mountain  Mine  Open  Pit  Heap  Leach 
Gold  Mine  Expansion  Project,  Plan  of 
Operations  Modification  and  Mine  and 
Reclamation  Plans  Amendment. 
Approvals,  San  Bernardino  County,  CA. 

Summary:  The  Final  EIS  addressed 
most  of  EPA's  concerns.  EPA 
recommended  that  the  Record  of 
Decision  include  post-mining 
monitoring  of  pit  conditions  for  public 
and  environmental  safety. 

ERP  No.  F-FAA-K51036-HI.  Kahului 
Airport  Master  Plan  Improvements, 
Implementation,  Fimding  and  Approval 
of  Permits,  Kahului,  Maui  Coimty,  HI, 

Summary: 
Review  of  the  Final  EIS  was  not  deemed 
necessary.  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-K40205-CA,  US  101 
Realignment  Construction,  near  Gushing 
Creek  from  Mile  Post  20.3  to  22.3  South 
of  Crescent  City,  Funding  and  COE 
Permits,  Del  Norte  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  the  preparing 
agency. 

ERP  No.  F-NPS-K61137-AZ,  Organ 
Pipe  Cactus  National  Monument 
General  Management  Plan  and 
Development  Concept  Plan 
Implementation,  Portion  of  the  Sonoran 
Desert,  Pima  County,  AZ. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FS-COE-C3603O-NJ,  Green 
Brook  Sub-Basin  Flood  Control  Plan, 
Updated  Information  concerning  a 
Revised  Recommended  Plan  and 
Mitigation  Plan,  Implementation, 
Middlesex,  Union  and  Somerset 
Counties,  NJ. 

Summary:  EPA  recommended  that  the 
Record  of  Decision  recognized  that  the 
Comell-Dubilies  Electronices  site  has 
been  proposed  for  listing  on  the 
National  Priorities  List  given  potential 
PCB  contamination  in  Boimd  Brook  and 
New  Majfcet  Pond.  In  addition,  EPA 


recommended  additional  measures  to 
minimize  impacts  to  wetlands. 

Dated:  Decemlwr  30, 1997. 
Cliff  Rader, 

Environmental  Protection  Specialist.  NEPA 
Compliance  Division,  Office  of  Federal 
Activities. 

[PR  Doc.  97-34226  Filed  12-31-97;  8:45  am) 

BHJJNQ  CODE  aSW-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6487-e] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Envirormiental  Impact 
Statements 

Filed  December  22. 1997  Through 
December  26, 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970491,  Draft  EIS,  NPS,  CA.  NV. 
NM.  P140.  Coaxial  Cable  Removal 
Project,  Plan  Approval  and  Permits 
Issuance,  Socorro,  New  Mexico  to 
Mojave,  California,  NM,  CA  and  NV, 
Due:  March  27, 1998,  Contact:  Joan 
DeGraff  (303)  969-2464.  The  above 
DEIS  was  received  on  12-19-97.  Due 
to  the  Holiday  Schedule.  EISs 
received  on  12-19-97  are  appearing 
in  the  1-02-98  Federal  Register  with 
Review  and  Wait  Periods  calculated 
from  the  12-24-97  Federal  Register 
date. 

EIS  No.  970492.  Final  EIS.  FHW,  NC, 
Fayetteville  Outer  Loop  Project,  US 
401  to  1-95  at  the  existing  US  13 
hiterchange.  Funding  and  US  COE 
Section  10  and  404  Permit  Issuance, 
City  of  Fayetteville,  Cumberland 
County,  NC.  Due:  January  22,  1998, 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 

The  above  FEIS  was  received  on  12- 
19-97. 

Due  to  the  Holiday  Schedule,  EISs 
received  on  12-19-97  are  appearing  in 
the  1-2-98  Federal  Register  with 
Review  and  Wait  Periods  calculated 
from  the  12-24-97  Federal  Register 
date. 

EIS  No.  970493,  Draft  EIS,  AFS,  CA. 
Payen,  Pass  Creek  and  English  Range 
Allotments.  Grazing  Land 
Management  Plan,  Implementation, 
Tahoe  National  Forest,  Sierraville 
Ranger  District,  Sierra  and  Nevada 
Counties,  CA,  Due:  February  17, 1998, 
Contact:  Jerry  Sirski  (916)  994-3401. 

EIS  No.  970494,  Draft  EIS,  AFS,  WA, 
White  Pass  Ski  Area  Expansion, 
Special-Use-Permit,  Pigtail  Basin  and 
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Hogback  Basinl  Wenatchee  and 
Gifford,  Pinchot  National  Forests, 
Yakima  and  Lems  Counties,  WA, 
Due:  February  17, 1998,  Contact:  Jim 
Pena  (509) 653-2205. 

EIS  No.  970495,  Final  EIS.  FAA,  MO. 
Lambert-St.  Li^iiis  International 
Airport  (Lamblart)  Improvements. 
Construction  and  Operation,  Airport 
Layout  Plan  Aipproval,  City  of  St. 
Louis,  St.  Loui4  County,  MO,  Due: 
February  02,  l|d98.  Contact:  Ms.  Moira 
Keane  (816) 4?B-4731. 

EIS  No.  970496,3^  EIS,  FRC.  ND,  L\. 
MN.  IL.  llianc^lNatiuBl  Gas  Pipeline 
Project.  Constroction  and  Operation, 
Fimding,  NPDfiS  Permit,  COE  Section 
10  and  404  Pe^it,  ND,  MN,  L\  and 
IL,  Due:  Febru|B(ry  17, 1998,  Contact: 
Paul  McKee  (202)  208-1088. 

EIS  No.  970497.  Final  EIS,  URC,  UT. 
Provo  River  Restoration  Project 
(PRRP).  Riverine  Habitat  Restoration. 
Reconstruction  and  Realignment  of 
the  existing  Piipvo  River  Channel  and 
Floodplain  Sy^em  between  Jordanell 
uver  Reservoir. 
f,  UT,  Due:  February 

Mark  A.  Holden 
The  US  Department 
of  the  Interior  is  a  Joint  Lead  Agency 
for  the  above  Pfoject  along  with  the 
Utah  Reclamatijon  Mitigation  and 
Conservation  Cbmmission  (URC). 

Dated:  December  SO,  1998. 
aiffRader,  1 1 

Environmental  Pra^ction  Specialist.  NEPA 
Compliance  Division,  Office  of  Federal 
Activities.  1 1 

[FR  Doc.  97-3422:^  filed  12-31-97;  8:45  amj 

BILUNGCOOE  i 


DamandDeei 
Wasatch  Coi 
26, 1998,  Com 
(801)  524-3141 


MENTAiL 


ENVIRONMENTAiL  PROTECTION 
AGENCY 

[FRL-6946-^ 

Integrated  Risk  (information  System 
ORIS);  Announc0hient  of  1998 
Program;  Request  for  Information 

agency:  U.S.  EnUronmental  Protection 
Agency. 

ACTION:  Notice;  ^i  mouncement  of  IRIS 
1998  Program  ana  request  for  scientific 
information  on  chronic  health  effects  of 
chemical  substaii^es. 

summary:  The  Injtigrated  Risk 
Information  Systiam  (IRIS)  is  a  data  base 
of  the  United  States  Environmental 
Protection  Agenci^  (EPA)  that  contains 
EPA  scientific  consensus  positions  on 
potential  human  health  effects  from 
environmental  contaminants.  On  April 
2, 1996  EPA  annpiinced  the  IRIS  Pilot 
Program  and  sol^ted  scientific 
information  front  {the  public  for 


consideration  in  assessing  the  chronic 
health  effects  of  eleven  chemical 
substances.  (See  FR  Vol.  61  No.  64  p. 
14570.)  The  Pilot  program  is  near 
completion,  and  the  Agency  is 
preparing  a  new  set  of  chemical  health 
assessments  for  IRIS.  The  purpose  of 
this  notice  is  to  communicate  to  the 
public  the  Agency's  plans,  and  solicit 
scientific  data  and  evaluations  for 
consideration  in  EPA's  new 
assessments. 

DATES:  Please  submit  information  in 
response  to  this  notice  by  March  3, 
1998. 

ADDRESSES:  Please  send  relevant 
scientific  information  to  the  IRIS 
Submission  Desk  in  accordance  with  the 
instructions  provided  ujider 
"Submission  of  Information"  in  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  IRIS  program, 
contact  Amy  Mills,  National  Center  for 
Environmental  Assessment  (mail  code 
8623),  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW,  Washington,  DC 
20460.  or  call  (202)  260-0569,  or  send 
electronic  mail  inquiries  to 
mills.amy@epamail.epa.gov.  For  general 
questions  about  access  to  IRIS,  the 
content  of  IRIS,  or  how  to  submit 
information  in  response  to  this  notice, 
please  call  the  Risk  Information  Hotline 
at  (513)  569-7254.  For  scientific  issues 
contact  Terry  Harvey,  National  Center 
for  Environmental  Assessment,  26 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268,  or  call  (513)  569-7531,  or 
send  electronic  mail  inquiries  to 
harvey.terry@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Integrated  Risk  Information 
System  (IRIS)  is  an  EPA  data  base 
containing  Agency  consensus  scientific 
positions  on  potential  adverse  human 
health  effects  that  may  result  from 
chronic  (or  lifetime)  exposure  to 
environmental  contaminants.  IRIS 
currently  provides  health  effects 
information  on  over  500  specific 
chemical  substances. 

IRIS  contains  chemical-specific    • 
summaries  of  qualitative  and 
quantitative  health  information  in 
support  of  the  first  two  steps  of  the  risk 
assessment  process,  i.e.,  hazard 
identification  and  dose-response 
evaluation.  IRIS  information  includes 
the  reference  dose  for  non-cancer  health 
effects  resulting  from  oral  exposure,  the 
reference  concentration  for  non-cancer 
health  effects  resulting  from  inhalation 
exposure,  and  the  carcinogen 
assessment  for  both  oral  and  inhalation 
exposure.  Combined  with  specific 


situational  exposure  assessment 
information,  the  summary  health  hazard 
information  in  IRIS  may  be  used  as  a 
source  in  evaluating  potential  public 
health  risks  from  environmental 
contaminants. 

The  Pilot  Program 

As  a  consequence  of  analyzing  the 
IRIS  program  and  considering 
suggestions  received  about  IRIS  through 
1995,  the  Agency  tested  some 
improvements  through  a  Pilot  Program. 
The  Pilot  focused  on  improving  the 
scientific  consensus  and  review  process 
that  precedes  IRIS  data  base  entries. 
EPA  developed  (or  updated,  for  existing 
entries)  non-cancer  and  cancer 
information  for  eleven  Pilot  substances. 
The  Pilot  process  consisted  of,  (1)  a  call 
for  technical  information  on  the  eleven 
substances  from  the  public  via  a  FR 
Notice,  April  2, 1996,  (2)  a  search  of  the 
current  Uterature,  (3)  development  of 
health  assessments  and  draft  IRIS 
summaries,  (3)  internal  peer  review  (i.e., 
within  EPA),  (4)  external  peer  review 
(i.e.,  outside  EPA),  (5)  Agency 
consensus  review  and  management 
approval  within  EPA,  (6)  preparation  of 
final  IRIS  summaries  and  supporting 
documents,  and  (7)  entry  of  summaries 
into  the  IRIS  data  base.  The  last  stage  is 
currently  underway  for  most  of  the  Pilot 
substances. 

EPA's  evaluation  of  the  Pilot  provided 
the  basis  for  designing  the  operation  of 
the  future  IRIS  program.  For  example, 
the  Agency  standardized  (1)  the 
solicitation  of  scientific  information 
from  the  public  via  a  FR  notice,  (2)  the 
use  of  the  "Toxicological  Review"  as  a 
preferred  support  document  for  IRIS 
entries  which  combines  cancer  and 
noncancer  assessments,  and  (3)  the  use 
of  rigorous  external  peer  review 
procedures  for  IRIS  summaries  and 
Toxicological  Reviews.  The  final 
Agency  consensus  review  process, 
while  still  being  tested,  is  replacing  the 
foriner  "CRAVE"  and  "RfD/RfC  Work 
Groups". 

The  following  substances  were 
reviewed  under  the  Pilot  Program: 


Name 


Arsenic 

Bentazon 

BeryHium  „ 

Chlordane  

Chromium: 

Cr  (III) 

Cr  (VI) 

Total  Cr  

Cumene  

Methyl  methacrylate 

Diphenylmethane  diisocyanate 

Naphthalene 

Tributyttin  oxide 


CAS.  No. 


7440-38-2 
25057-89-0 

744(M1-7 
12789-03-6 

16065-63-1 

18540-29-9 

7440-47-3 

98-82-8 

80-62-6 

101-€8-8 

91-20-3 

56-35-9 
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Name 

CAS.  No. 

VinyJ  chloride  

75-01-d 

Name 

CAS  No. 

Ethylene  gjycol  butyl  ether  

111r76-2 

Information  requested  on  new 
assessments 

The  followuig  mis  health  assessments 
have  recently  begun  or  will  be  started  in 
FY  1998,  with  completion  expected 
between  late  FY  1998  and  early  FY 
2000.  It  is  for  these  substances  that  the 
Agency  is  primarily  requesting 
information  from  the  public  for 
consideration  in  the  assessment. 


Name 


Boron  

Bromate „ 

Chloral  hydrate  „." 

Chloroform  

DIchloroacetic  acid 

1,3-Dichk)ropropene 

Formaldehyde „ 

Lindane ", 

Nitrobenzene 

Pentachlorophe»K)l 

Polychlorinated  biphenyls 
(PCBs)— [noncancer 
endpoints] 

Styrene 

Tetrachloroethylene  

Tetrahydrofuran  

Toxaphene  

Trichloroethylene 


CAS  No. 


A  cancer  assessment  for 
polychlorinated  biphenyls  (PCBs)  and 
an  oral  noncancer  assessment  for 
trinitrobenzene  were  also  added  to  IRIS 
during  the  Pilot  period.  The  IRIS 
summaries  and  support  documnents  for 
the  substances  listed  above  are  now 
provided  on  the  IRIS  web  site  at 
www.epa.gov/iris,  or  will  be  provided 
shortly.  This  publicly-available  web  site 
will  be  the  primary  location  for  all  new 
IRIS  summaries  and  Toxicological 
Reviews. 

New  Starts  and  Completioiis  for  FY 
1998 

EPA  will  continue  building  and 
updaUng  the  IRIS  data  base  utihzing  the 
experiences  gained  from  the  IRIS  Pilot. 
The  Agency  recognizes  that  many  of  the 
assessments  on  IRIS  need  updating  to 
incorporate  new  scientific  information 
and  methodologies.  Further,  many 
additional  substances  are  candidates  for 
adding  to  IRIS.  However,  due  to  limited 
resources  in  the  Agency  to  address  the 
spectrum  of  needs,  a  list  of  priority 
substances  was  developed  internally  by 
EPA  for  attention  in  FY  1998.  The 
following  lists  of  substances  are 

priorities  for  IRIS  due  to  one  or  more  of 

the  following  reasons:  (1)  Agency  Check  the  IRIS  web  site  at 

statutory,  regulatory,  or  program  www.epa.gov/iris  for  any  additions  to 

implementation  need;  (2)  new  scientific  ^®  ^^°^®  ^'^*  during  the  course  of  FY 

information  or  methodology  is  available  ^^^*'  ^o^low-up  Federal  Register 

that  might  significantly  change  current  °oJ»ces  will  address  new  starts  for 

IRIS  information,  (3)  interest  to  other  subsequent  fiscal  years.  In  the  future, 

levels  of  government  or  the  public.  (4)  f*®  notices  vdll  include  chemical 

most  of  the  scientific  assessment  work  substances  selected  for  assessment  or 

has  been  completed  while  meeting  other  '^assessment  under  EPA's  new 
Agency  requirements,  and  only  a 


Vinyl  acetate  „ 108-05-4 


7440-42-8 
775&-01-2 
75-87-6 
67-66-3 
7»-43-6 
542-75-6 
50-00-<) 
58-89-9 
98-95-3 
87-86-6 


133ft-36-3 
100-42-5 
127-18-4 
109-99-9 

8001-35-2 
79-01-6 


modest  additional  effort  will  be  needed 
to  complete  the  review  and 
documentation  for  IRIS.  Unless 
otherwise  noted,  noncancer  and  cancer 
endpoints  will  be  assessed  for  each 
substance. 

Assessments  in  Progress — Completion 
Planned  for  FY  1 998 

In  addition  to  completing  the 
remaining  Pilot  assessments,  the 
following  assessments  are  underway  or 
generally  complete,  and  are  planned  for 
update  on  IRIS  in  FY  1998: 


Name 


Acetonitrile 

Barium 

Benzene  

1,3-Butadiene 

Cadmium 

Chloroethane  

Diesel  emissions 


CAS  No. 


75-05-8 
7440-39-3 

71-43-2 

106-99-0 

7440-43-9 

75-00-3 

.    IN.A.1 


guidehnes  for  carcinogen  risk 
assessment  that  are  also  planned  for 
inclusion  in  IRIS  (See  FR  Vol.  61  no.  64 
p.  32799,  June  25, 1996). 

Submission  of  Information 

The  nUS  program  is  providing  an 
opportimity  for  public  involvement  on 
new  assessments  starting  in  FY  1998. 
While  the  Agency  conducts  a  thorough 
literature  search  for  each  chemical 
substance,  there  may  be  other  articles  or 
unpubhshed  studies  we  are  not  aware 
of.  The  Agency  would  greatly  appreciate 
receiving  scientific  information  from  the 
public  during  the  information  gathering 
stage  for  the  list  of  "new  assessments" 
listed  above.  Interested  persons  should 
provide  scientific  comments,  analyses, 
studies,  and  other  pertinent  scientific 
information.  The  most  useful 
documents  for  EPA  are  unpublished 
studies  or  other  primary  technical 
sources  that  we  may  not  otherwise 
obtain  through  open  literatiue  searches. 


Also  note  that  if  you  have  submitted 
certain  information  previously  then 
there  is  no  need  to  resubmit  that 
information.  Information  from  the 
public  is  being  solicited  for  60  days  via 
this  notice. 

Similar  to  the  process  described  in  the 
FR  Notice  for  the  IRIS  Pilot, 
submissions  will  be  handled  in  a  three- 
step  process: 

1.  First,  interested  parties  should 
siijaply  provide  a  list  (submission 
inventory),  briefly  identifying  all  the 
information  they  wish  to  submit  to  the 
IRIS  Submission  Desk.  The  list  should 
specify  by  name  and  CAS  (Chemical 
Abstract  Registry)  number  the  chemical 
substance(s)  to  which  the  information 
pertains,  state  the  type  of  assessment 
that  is  being  addressed  (e.g., 
carcinogenicity),  and  describe  briefly 
the  information  being  submitted  for 
consideration.  Where  possible, 
documents  should  be  listed  in  scientific 
citation  format,  that  is.  author(s),  title, 
journal,  and  date.  A  cover  letter  should 
state  that  the  correspondence  is  an  IRIS 
Submission,  describe  in  general  terms 
the  purpose  of  the  submission,  and 
include  names,  addresses,  and 
telephone  numbers  of  persons  to  contact 
for  additional  information  on  the 
submission.  Three  copies  of  the 
submittal  should  be  mailed  to  the  IRIS 
Submission  Desk,  NCEA  (MS-105),  U.S. 
Environmental  Protection  Agency,  26 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268. 

The  submission  inventory  and  cover 
letter  may  instead  be  submitted 
electronically  to 

IRIS.comments@epamail.epa.gov. 
Electronic  information  must  be 
submitted  in  Wordperfect  or  as  an  ASCII 
file.  Information  will  also  be  accepted 
on  3.5"  floppy  disks.  All  information  in 
electronic  form  must  be  identified  as  an 
IRIS  Submission. 

2.  In  the  second  step,  EPA  will 
compare  the  submission  inventory  to 
existing  files  and  identify  the 
information  that  should  be  submitted. 
This  step  will  help  prevent  an  influx  of 
duplicative  information.  The  submitter 
will  receive  notification  requesting  full 
submission  of  the  selected  material. 

3.  In  the  third  step,  the  submitter 
must  send  in  the  information  requested 
by  EPA  within  30  days  to  ensure  its 
consideration  in  the  assessment. 
Submittals  should  include  a  cover  letter 
addressing  all  of  the  points  in  item  1 
above.  In  addition,  persons  submitting 
results  of  new  health  effects  studies 
concerning  existing  substances'on  IRIS 
should  include  a  specific  explanation  of 
how  and  why  the  study  results  could 
change  the  information  in  IRIS. 


Director,  No 
Assessment 
(FR  Doc.  97- 

BiLUNQCOOE 


UMI 


ribed  in  the 
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Submitters  are  Requested  to  send  three 
copies,  at  least  o:is  of  which  should  be 
unbound.  The  sulimittal  should  be 
mailed  to  the  IRIE  Submission  Desk, 
NCEA  (MS-105)  U.S.  Environmental 
Protection  Agen(if,  26  Martin  Luther 
King  Drive,  Cincinnati,  OH  45268. 
Receipt  of  information  will  be 
acknowledged  by  the  IRIS  Submission 
Desk.  I 

Confidential  Business  Information 
(CBI)  should  not  be  submitted  to  the 
IRIS  Submission  Desk.  CBI  must  be 
submitted  to  the  js^ppropriate  EPA  Office 
via  approved  Agtticy  procedures  for 
submission  of  CBI  as  codified  in  the 
Code  of  Federal  Regulations  (40  CFR, 
Part  2,  Subpart  Bji  If  a  submitter 
believes  that  a  CBt  submission  contains 
information  with  ImpUcations  for  IRIS, 
it  should  be  noted  in  the  cover  letter  . 
accompanying  tha  submission  to  the 
appropriate  offic^ 

Submitters  may  also  request  to 
augment  their  submission  with  a 
scientific  briefing  to  EPA  staff.  Such 
requests  should  b^  made  directly  to 
Amy  Mills,  acting;  IRIS  Assessment 
Manager  (see  ADDI^ESSEES). 

Dated:  December  24, 1997. 
William  H.Fariuid  I 


Director.  National  i 

Assessment. 

[FR  Doc.  97-34198  1 

BIUJNQCOOE 


nterfor  Environmental 


iled  12-31-97;  8:45  ami 


ENVIRONMENTAl.  PROTECTION 
AGENCY 


[FRL-5943-1] 

Common  Sense 
(CSrC) 


I  litiative  Council 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notificatijcin  of  Public  Advisory 
for  CSI  Iron  and  Steel  Sector  and 
Petroleimi  Refining  Sector 
Subcommittee  M^tings;  Open 
Meetings.  1 1 

H 

summary:  Pursue^  to  the  Federal 
Advisory  Committee  Act,  PubUc  Law 
92-463,  notice4s  hereby  given  that  the 
Iron  and  Steel  Sector  and  Petroleum 
Refining  Sector  S^ommittees  of  the 
CSIC  will  meet  oa'the  dates  and  times 
described  below.  Both  meetings  are 
open  to  the  public;  Seating  at  both 
meetings  will  be  <>h  a  first-come  basis 
and  limited  time  Will  be  provided  for 
public  comment.  For  further 
information  concerning  specific 
meetings,  please  d:^ntact  the  individuals 
listed  with  the  announcements  below. 

(1)  Iron  and  Stesl  Sector 
Subconunittee  M^kting— January  21-22, 


1 998.  The  Iron  and  Steel  Sector 
Subcommittee  will  hold  an  open 
meeting  on  Wednesday,  January  21  and 
Thursday,  January  22, 1998.  On 
Wednesday,  the  meeting  will  begin  at 
10:00  a.m.  CST  and  will  run  until  5:00 
p.m.  CST.  Shortly  after  convening,  the 
Subcommittee  will  break  into  work 
group  sessions  and  reconvene  in  the 
afternoon.  On  Thursday,  the  meeting 
will  begin  at  8:00  a.m.  CST  and  end  at 
4:00  p.m.  CST.  The  Subcommittee  will 
review  the  status  of  the  two  work  groups 
it  has  created  to  deal  with 
environmental  performance  and 
monitoring  and  decide  its  next  steps.    ' 
The  meeting  will  be  held  both  days  at 
the  Metcalf  Federal  Building,  Great 
Lakes  Conference  Center,  12A  floor,  77 
West  Jackson  Blvd..  Chicago,  IL  60604. 

At  its  October  meeting,  me 
Subcommittee  decided  to  create  two 
work  groups:  environmental 
performance  and  monitoring.  The 
environmental  performance  work  group 
is  working  on  developing  a  code  of 
conduct  and  a  definition  of  substantial 
compliance  for  the  industry,  and  the 
monitoring  work  group  is  exploring  the 
different  federal,  state,  and  local 
monitoring  requirements  with  a  goal  of 
considering  if  current  monitoring  of  the 
industry  is  relevant  to  today's  needs.  At 
the  January  meeting,  the  Subcommittee 
will  allow  time  on  January  21st  for  the 
two  work  groups  to  meet  in  the  morning 
and  early  afternoon,  then  review  the 
progress  of  these  two  work  groups  and 
decide  its  next  steps.  Additionally,  it 
will, review  the  status  of  ongoing 
projects  and  discuss  the  development  of 
papers  dealing  with  indystry-specific 
Resource  Conservation  and  Recovery 
Act  issues. 

For  more  information  about  this 
meeting,  please  contact:  Ms.  Judith 
Hecht,  Designated  Federal  Officer 
(DFO),  at  US  EPA  by  telephone  at  202- 
260-5682  in  Washington,  D.C.  or  by  E- 
mail  at  hecht.judy@epamail.epa.gov,  or 
Mr.  Robert  Tolpa  at  EPA  Region  5  in 
Chicago,  Illinois,  on  312-886-6706,  or 
Dr.  Mahesh  Podar.at  EPA,  Washington, 
DC  on  202-260-5387. 

(2)  Petroleum  Refining  Sector 
Subcommittee  Meeting— January  26-27, 
1998.  The  Petroleum  Refining  Sector 
Subcommittee  will  hold  an  open 
meeting  on  January  26  and  27, 1998. 
Work  Group  meetings  will  be  held  fit>m 
1:00  pm  CST  to  5:00  pm  CST  on 
Monday,  January  26.  The  full 
Subcommittee  will  meet  fi-om 
approximately  8:00  am  CST  until  5:00 
pm  CST  on  Tuesday,  January  27, 1998. 
The  meeting  will  be  held  at  the  Harvey 
Hotel  Dallas,  7800  Alpha  Road,  Dallas, 
Texas  75240.  The  hotel  telephone 
number  is  972-960-7000. 


The  Subcommittee  meeting  agenda 
includes  an  update  on  the  status  of  the 
Refinery  Air  Information  Reporting 
System  Project  and  the  Equipment 
Leaks  Project.  The  Subcommittee  also 
plans  to  discuss  potential  new  project 
ideas.  A  public  comment  period  has 
been  scheduled  fixim  approximately 
2:00  pm  CST  until  3:00  pm  CST  on 
Tuesday.  January  27, 1998. 

For  further  information  concerning 
this  meeting  of  the  Petroleum  Refining 
Sector  Subcommittee,  please  contact 
either  Craig  Weeks,  Designated  Federal 
Officer  (DFO),  at  US  EPA  Region  6 
(6EN),  1445  Ross  Avenue,  Dallas,  TX 
75202-2733,  by  telephone  at  214-665- 
7505  or  E-mail  at 

weeks.craig@epamail.epa.gov  or  Steve 
Souders.  Alternate  DFO,  at  US  EPA 
(5306W),  401  M  Street,  SW, 
Washington.  DC  20460,  by  telephone  at 
703-308-8431  or  E-mail  at 
souders.steve@epamaiI.epa.gov. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents,  together  with  the  official 
minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
2821M  of  EPA  Headquarters.  Common 
Sense  Initiative  Staff,  401  M  Street.  SW, 
Washington,  D.C.  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  on  our  web  site  at  http./ 
/www.epa.gov/commonsense.  * 

Dated:  December  24. 1997. 
Kathleen  Bailey. 
Designated  Federal  Officer. 
[FR  Doc.  97-34197  Filed  12-31-97;  8:45  am) 
BILUNG  CODE  aS60-6fr-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Fedetal  Communications  Commission 

December  22, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
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Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  iof  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  X  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Conununications 
Commission.  Room  234. 1919  M  St., 
NW.  Washington.  DC  20554  or  via 
internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 
SUPPt.EMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0639. 
Title:  Implementation  of  Section 
309(j)  of  the  Communications  Act, 
Competitive  Bidding,  PP  Docket 
Number  93-253,  First  Report  and  Order. 
Fon7iNo.:N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 
Number  of  Respondents:  400. 
Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
reporting  requirement. 
Cost  to  Respondents:  N/A. 
Total  Annual  Burden:  400  hours. 
Needs  and  Uses:  Section  3002  of  the 
Balanced  Budget  Act  of  1997  amended 
Section  309(j),  to.  in  effect,  reduce  the 
situations  in  which  the  use  of  random 
selection  is  appropriate.  While  the 
Commission  proposes  to  reduce  the 
nimiber  of  respondents,  it  does  not 
reduce  the  burden  hours  required  to 
complete  an  individual  information 
collection.  The  Commission  seeks 
comment  on  this  proposal  and  other 
methods  by  which  the  burden  on 
respondents  may  be  reduced. 

The  Commission  vyrill  use  the 
information  to  determine  whether  the 
public  interest  would  be  served  by 


granting  a  transfer  of  control  or  an 
assignment  of  a  license  awarded 
through  lottery  procedures.  The 
foregoing  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information. 

Federal  Communications  Commission. 

Williua  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-34149  Filed  12-31-97;  8:45  am] 

MUJNO  CODE  ana-M-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  OockM  Na  97-208;  FCC  97-4iq 

Application  of  BellSouth  Corporation, 
et  al.  Pursuant  to  Section  271  of  the 
Communications  Act  of  1934,  as 
Amended,  to  Provide  In-Region 
InterLATA  Services  in  South  Carolina 

AQBICY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Memorandum  Opinion 
and  Order  (Order)  in  CC  Docket  No.  97- 
208  concludes  that  BellSouth 
Corporation,  et  al.  (BellSouth)  has  not 
satisfied  the  requirements  of  section 
271(c)(1)  of  the  Communications  Act  of 
1934,  as  amended  (Act).  The 
Commission  therefore  denies,  pursuant 
to  section  271(d)(3).  BellSouth's 
application  to  provide  in-region 
interLATA  services  in  South  Carolina. 
The  Order  declines  to  grant  BellSouth 
authority  to  provide  in-region 
interLATA  services  in  South  Carolina., 
EFFECTIVE  DATE:  December  24. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pryor,  Attorney,  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  (202)  418-1580. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  December  24. 1997,  and 
released  December  24, 1997.  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  1919  M  St..  N.W..  Room  239. 
Washington.  D.C.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/fcc97- 
228.wp,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
bic,  (202)  857-3800, 1231  20th  St., 
N.W..  Washington,  D.C.  20036. 


Sjmopsis  Of  Order 

1.  On  September  30, 1997,  BellSouth 
Corporation,  BellSouth 
Telecommimications,  Inc.,  and 
BellSouth  Long  Distance,  Inc. 
(collectively.  BellSouth)  filed  an 
application  for  authorization  under 
section  271  of  the  Act,  to  provide  in- 
region  interLATA  services  in  the  State 
of  South  Carolina.  In  this  Order,  the 
Commission  concludes  that  BellSouth 
may  not  obtain  authorization  to  provide 
in-region,  interLATA  services  in  South 
Carolina  pursuant  to  section  271(c)(1)(B) 
at  this  time  because  it  has  failed  to  meet 
its  burden  of  demonstrating  that  it  has 
received  no  qualifying  requests  for 
access  and  interconnection  that,  if 
implemented,  would  satisfy  the   - 
requirements  of  section  271(c)(1)(A). 
The  Commission  further  concludes  that 
BellSouth  has  not  yet  demonstrated  that 
it  has  fully  implemented  the 
competitive  checklist  in  section 
271(c)(2)(B).  In  particular,  the 
Commission  finds  that  BellSouth  has 
not  met  its  burden  of  showing  that  it 
meets  the  competitive  checklist  with 
respect  to:  (1)  access  to  its  operations 
support  systems;  (2)  access  to  network 
elements:  and  (3)  resale.  The 
Commission  concludes  that  BellSouth 
complies  vidth  the  requirement  to 
provide  access  to  911  and  E911  services, 
and  that  BellSouth 's  inbound 
telemarketing  script  is  consistent  with 
the  Act.  The  Commission  therefore 
denies,  pursuant  to  section  271(d)(3), 
BellSouth 's  application  to  provide  in- 
region  interLATA  services  in  South 
Carolina. 

2.  Compliance  with  Section 
271(c)(1)(B).  The  Commission  concludes 
that  BellSouth  may  not  obtain 
authorization  to  provide  in-region, 
interLATA  services  in  South  Carolina 
pursuant  to  section  271(c)(1)(B)  at  this 
time  because  it  has  failed  to  meet  its 
burden  of  demonstrating  that  it  has 
received  no  qualifying  requests  for 
access  and  interconnection  that,  if 
implemented,  would  satisfy  the 
requirements  of  section  271(c)(1)(A). 
The  Commission,  as  an  initial  matter, 
clarifies  its  standard  for  evaluating 
qualifying  requests  and  the  role  of 
reasonable  steps  in  its  evaluation. 

3.  The  Commission  further  concludes 
that  MCI's  provision  of  telephone 
exchange  service  on  a  test  basis,  at  no 
charge,  to  the  homes  of  nineteen  MCI 
employees,  does  not  qualify  MCI  as  a 
competing  provider  under  section 
271(c)(1)(A),  and  therefore  BellSouth 
has  not  satisfied  the  requirements  of 
section  271(c)(1)(A). 

4.  Compliance  with  the  Competitive 
Checklist  in  Section  271(c)(2)(B).  For  the 
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reasons  set  forth  hslow,  the  Commission 
concludes  that  BellSouth  has  not  yet 
demonstrated  by  ^  preponderance  of  the 
evidence  t^at  it  has  fully  implemented 
the  competitive  checkhst.  As  a 
preliminary  mattp^,  the  Commission 
concludes  that  a  fpC  "generally  offers" 
a  checklist  item  if'it  makes  the  checklist 
item  available  as  both  a  legal  and  a 
practical  matter. 

5.  With  respect  to  the  first  checklist 
item  addressed,  tqe  Commission 
concludes,  consistent  with  the 
Department  of  Justice's  finding,  that 
BellSouth  has  failed  to  demonstrate  by 
.  a  preponderance  qf  the  evidence  that  it 
provides  nondisc^rtminatory  access  to  all 
of  the  operations  support  systems  (OSS) 
functions  provided  to  competing 
carriers,  as  requinad  by  the  competitive 
checklist.  First,  th0  Commission 
describes  BellSoiitjh's  OSS.  Second,  the 
Commission  outlli^es  its  general 
approach  to  analjfiing  the  adeouacy  of 
a  BOC's  OSS.  Third,  the  Comniission 
analyzes  the  evidence  concerning 
competing  carrieiy'  access  to  OSS 
functions  for  resale  services  and 
unbundled  netwqijk  elements.  Based  on 
the  evidence  in  tli4  record,  the 
Commission  concludes  that  BellSouth 
has  not  demonstrated  that  the  access  to 
certain  OSS  functions  that  it  provides  to 
competing  caniens  for  pre-ordering, 
ordering,  and  provisioning  of  resale 
services  and  pre-ofdering  of  unbundled 
network  elements  is  equivalent  to  the 
access  it  provides  to  itself.  Finally,  in 
order  to  provide  additional  guidance, 
the  Commission  liighlights  a  number  of 
other  OSS-related'  issues  that  are  of 
concern  to  the  Commission. 

6.  The  next  checklist  item  the 
Commission  addresses  is  access  to 
unbundled  netwon  elements.  The 
Commission  condiides  that  BellSouth 
does  not  meet  this  checklist  item 
because  it  has  not  demonstrated  by  a 
preponderance  of  ;tlie  evidence  that  it 
can  make  available  as  a  legal  and 
practical  matter,  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  recombine 
them.  The  Commission  concludes  that 
the  statement  of  generally  available 
terms  (SCAT)  is  deficient  because  it 
fails  to  include  sufficiently  detailed 
terms  and  conditions  for  access  to 
network  elements  &>r  the  purposes  of 
recombining  them.  The  Commission 
finds  that  the  SCAT  lacks  crucial  details 
such  as  which  plements  will  be 
separated  and  whjdh  will  be  provided  in 
combination,  and  how  and  at  what  cost. 
The  Commission  concludes  that,  in 
partfcular,  BellSouth  has  failed  to 
demonstrate  that  it  can  provide  access 
to  such  elements  through  the  one 
method  that  it  has  i  dentified  for  such 


access — collocation.  The  Commission 
finds  that  BellSouth  fails  to  demonstrate 
that  it  offers  or  can  timely  provide 
collocation  for  the  purposes  of 
recombining  unbundled  network 
elements.  The  Commission  finds  it 
significant  that  BellSouth's  SCAT  does 
not  commit  to  any  provisioning 
intervals  for  implementing  collocation 
requests.  The  Commission  further  finds 
that  the  record  indicates  that,  in 
practice,  it  is  taking  BellSouth  a  long 
time  to  implement  collocation  requests. 
The  Commission  further  finds  that 
BellSouth  has  made  no  showing  that 
there  has  been  actual  conunercial  usage 
or  testing  of  collocation  anywhere  in  its 
region  for  the  purpose  of  recombining 
UNEs.  Thus,  the  Commission 
concludes,  BellSouth  has  not 
demonstrated  that  it  can  timely  deliver 
unbundled  network  elements  to 
collocation  spaces  for  combining,  or  that 
the  resulting  provision  of  these 
combined  elements  will  be  at  an 
acceptable  level  of  quality. 

7.  The  Commission  also  addresses  the 
checklist  item  that  requires  incumbent 
LECs  to  offer  for  resale  at  wholesale 
rates  any  telecommunications  service 
that  the  carrier  provides  at  retail,  and 
not  to  prohibit,  or  to  impose 
unreasonable  or  discriminatory 
conditions  or  limitations  on,  the  resale 
of  such  telecommunications  service. 
The  Commission  concludes  that 
BellSouth  does  not  meet  this  checklist 
item  because  it  refuses  to  offer  contract 
service  arrangements,  which  are 
contractual  agreements  made  between  a 
carrier  and  a  specific,  typically  high- 
volume,  customer,  at  a  wholesale 
discount.  The  Commission  concludes 
that  BellSouth's  argimient  that  CSAs 
should  not  be  further  discounted 
because  they  have  already  been 
discoimted  from  the  tariff  rate  has  been 
previously  considered  and  rejected  by 
the  Commission.  The  Commission 
further  finds  that  failure  to  offer  CSAs 
to  resellers  at  a  discoimt  impedes 
competition  for  large-volume  customers 
and  thus  impairs  use  of  resale  as  a 
vehicle  for  competitors  to  enter 
BellSouth's  market. 

8.  The  Conunission  also  addresses  the 
part  of  the  checklist  item  that  requires 
BellSouth  to  provide  nondiscriminatory 
access  to  911  and  E911  services.  The 
Commission  concludes  that  BellSouth 
has  made  a  prima  facie  case  that  it  offers 
nondiscriminatory  access  to  911  and 
E911  services.  Because  no  commenter 
has  produced  evidence  to  demonstrate 
that  BellSouth  is  not  currently  offering 
nondiscriminatory  access  to  911  and 
E911  services,  the  Commission 
concludes  that  BellSouth  satisfies  this 
part  of  the  checklist  item. 


9.  Compliance  with  Section  272.  The 
Commission  concludes  that  BellSouth's 
inbound  telemarketing  script  is 
consistent  with  the  Act.  The 
Commission  concludes  that  a  BOC, 
during  an  inbound  telephone  call,  may 
recommend  its  own  long  distance 
affiliate,  as  long  as  it 
contemporaneously  states  that  other 
carriers  also  provide  long  distance 
service  and  offers  to  read  a  list  of  all 
available  interexchange  carriers  in 
random  order. 

10.  Public  Interest.  Based  on  the 
Commission's  conclusions  that 
BellSouth  has  not  fiiUy  implemented 
the  competitive  checklist,  the 
Commission  need  not  and  does  not 
address  the  issue  of  whether  BellSouth 
has  demonstrated  that  the  authorization 
it  seeks  is  consistent  with  the  public 
interest,  convenience,  and  necessity,  as 
required  by  section  271(d)(3)(C). 

Federal  Communications  Qimmission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-34144  Filed  12-31-97;  8:45  am) 

aiLLMQ  OOOE  (nx-oi-p 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AQENCY:  Federal  Election  Commission. 
DATE  A  TIME:  Tuesday,  January  6, 1998 
at  10:00  a.m. 

place:  999  E  Street.  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUS8E0: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §  438(b).  and  Title  26. 
U.S.C. 

Matters  concerning  participaticHi  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  A  TIME:  Thursday.  January  8, 1998 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
D.C.  (ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  OISCUSSEO: 

Correction  and  Approval  of  Minutes. 

Audit:  San  Diego  Host  Committee/Sail 
to  Victory  '96  (continued  firom  meeting 
of  December  4, 1997). 

Audit:  Committee  on  Arrangements 
for  the  1996  Republican  National 
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Convention  (continued  from  meeting  of 
December  4, 1997). 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  MFORMATKM: 
Mr.  Ron  Harris,  Press  Officer; 
Telephone:  (202]  219-4155. 
IFR  Doc.  97-34232  Filed  12-30-97;  2:41pm] 
MJUNQ  CODE  I71S-01-M 


FEDERAL  MARITIME  COMMISSION 

OcMn  FraigM  Forwarder  Ucanaa 
Applloanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pitrsuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1781  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Marianas  Steamship  Agencies,  Inc., 
1026  Cabras  Highway, 
Administration  Building  Annex, 
Piti.  Guam  96925. 
Jimichi  Kinoshita,  President 
Clarence  Tenorio,  Vice  President 
Impex  Ckugo,  Inc..  7661  NW68  Street. 

Miami.  FL  33166. 
Officers: 
Zamir  Nader,  President  ~ 

Martha  Claudia  Garcia,  Vice  President 

Dated:  December  29, 1997. 
Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  97-34188  FUed  12-31-97;  8:45  am] 
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DEPARTMErn-  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committae  on  Vital  and  Haalth 
Statistics:  Mssting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 


Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Coimnittee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Privacy  and  Confidentiality. 

Times  and  Dates:  9  a.m. -5  p.m.,  January 
28, 1998;  9  a.m.-5  p.m.,  January  29, 1998. 

Place:  Room  303A,  J^bert  H.  Himiphrey 
Building,  200  Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will  conduct 
two  workshops  designed  to  gather 
information,  stimulate  dialogue,  and  identify 
issues  on  the  topics  of  identifiability  of  data 
(January  28)  and  the  use  of  r^istries  (January 
29).  The  context  for  the  discussions  will  be 
the  data  needs  of  the  health  care  system,  the 
privacy  of  individuals,  the  Secretaiy's 
legislative  recommendations  on  the 
confidentiality  of  individually-identifiable 
health  information,  and  the  current 
legislative  efforts  on  health  privacy. 

On  the  first  day  the  Subcommittee  is 
interested  in  looking  at  how  personal  health 
information  might  he  collected,  stored, 
maintained,  and  disclosed  for  research, 
health  care,  quality  assurance,  cost 
containment,  law  enforcement,  and  other 
purposes  so  that  individual  identities  might 
be  protected.  The  goal  is  to  look  for  ways  to 
support  important  functions  that  rely  on 
personal  health  information  without  unduly 
impinging  on  the  privacy  interests  of 
individuals. 

On  the  second  day  the  Subcommittee  is 
interested  in  exploring  the  piuposes  and 
function  of  health  and  medical  registries  in 
the  U.S.  and  the  extent  to  which  they  may 
pose  or  lessen  threats  to  the  privacy  and 
confidentiality  of  individuals  whose  data  is 
included  in  the  registry.  The  goal  is  to 
identify  the  range  or  current  activities  that 
might  qualify  as  registries  and  to  put  more 
information  oh  the  public  record  about  the 
maimer  in  which  registries  collect,  maintain, 
and  disclose  personal  health  information. 
Workshop  participants  are  expected  to 
include  a  variety  of  invited  public  and 
private  sector  representatives  whose 
expertise  can  contribute  to  addressing  the 
workshop  topics. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
a  roster  of  committee  members  may  be 
obtained  from  Judith  Galloway,  Division  qf 
Data  Policy,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  DHHS,  Room 


440-D,  Hiunphrey  Building.  200 
Independence  Avenue  S.W.,  Washington, 
D.C  20201,  telephone  (202)  690-7100,  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100. 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050.  Additional  information  about  the 
full  Committee  is  available  on  the  NCVHS 
website,  where  the  tentative  agenda  for  the 
Subcommittee  meeting  will  also  be  posted 
when  available:  http://aspe.os.dhh8.gov/ 
ncvhs. 

Dated:  December  24, 1997. 
JunM  Scanlon, 

Director,  Division  of  Data  Policy. 
[FR  Doc.  97-34191  Piled  12-31-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famliiea 

Agoncy  Racordkaaping^aporting 
Raqiiirwnanta  Undar  Emargancy 
Raviaw  by  tha  Offlca  of  Managamant 
and  Budgat  (OMB) 

Title:  Native  Employment  Works 
(NEW)  Program  Plan  Guidance  and 
Report  Reqiiirements. 

OMB  No.:  New. 

Description:  The  purpose  of  this 
document  is  to  determine  whether  a 
Tribal  plan  is  complete  and  will  fulfill 
its  intended  piu^ose,  goals  and 
objectives  to  provide  work  activities. 
The  plan  will  provide  an  outline  of  how 
the  Tribe's  program  will  be 
administered  and  operated  and 
instructions  for  reporting  program 
characteristics.  It  is  also  used  to  provide 
the  public  with  information  about  the 
NEW  program. 

Respondents:  States.  Puerto  Rico. 
Guam  and  the  District  of  Colmnbia. 

Annual  Burden  Estimates: 


Instrument 


Program  Plan 

Operations  Report 


Number  of 
respondents 


78 
78 


Number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


40 
16 


Total  bur- 
den hours 


DEPARTM 
HUMAN  SI 


3.120 
1,248 


Estimated  Total  Annual  Burden 
Hours:  4,368. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
imder  procedures  for  emergency 


processing  by  February  17, 1998.  A  copy 
of  tliis  information  collection,  with 
applicable  supporting  dociunentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 


Families,  Acting  Reports<Clearance 
Officer,  Bob  Sargis  at  (202)  690-7275. 
Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed,  prior  to  the  request 
date,  to  the  Office  of  Information  and 
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Regulatory  Affair  slAttn:  0MB  Desk 
Officer  for  ACF,  ( )pBce  of  Management 
and  Budget,  PapeirWork  Reduction 
Project,  725  17th  Street.  N.W., 


Washington,  D.C. 
7316 


20503,  (202)  395- 


Dated:  December  ^2, 1997. 
BobSaigis, 

Acting  Reports  Cledibnce  Officer. 

[FR  Doc.  97-34190  Riled  12-31-97;  8:45  am] 
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DEPARTMENT  01?  HEALTH  AND 
HUMAN  SERVICE 

Administration  for  Children  and 
Famiiies 

Statement  of  Orgjanization,  Functions 
and  Delegations  df  Authority 

This  Notice  amfc^ds  Part  K  of  the 
Statement  of  Organization,  Fimctions, 
£ind  Delegations  of  Authority  of  the 
.Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
K,  Administration  for  Children  and 
Famihes  (62  FR  4295),  as  last  amended, 
January  29, 1997;  KA,  the  Office  of  the 
Assistant  Secrete^  for  Children  and 
Families  (62  FR  4^5).  as  last  amended, 
January  29, 1997;  thapter  KL,  the  Office 
of  Staff  Development  and 
Organizational  Resources  (OSDOR),  (62 
FR  4295),  as  last  aihended,  January  29, 
1997;  Chapter  kM,|  the  Office  of 
Planning,  Researcfli  and  Evaluation 
(OPRE),  (62  FR  7787),  as  last  amended, 
February  20. 1997|;|  Chapter  KN,  the 
Office  of  Public  Affairs  (OPA),  (60  FR 
40586)  as  last  amended,  August  9. 1995; 
Chapter  KP,  the  Office  of  Program 
Support  (OPS),  (6^  FR  4295),  as  last 
amended,  Januarjj  &9, 1997;  Chapter  KS, 
Equal  Employmertt  Opportunities/Civil 
Rights  and  Specia]  Initiatives  Staff 
(EEO/CR&SI).  (60  FR  58628),  as  last 
amended.  November  28. 1995;  Chapter 
KT.  Office  of  Legi$lative  Affairs  and 
Budget  (OWVB),  (qi  FR  4295).  as  last 
amended.  January  29, 1997;  Chapter  KU, 
Office  of  Human  Resource  Management 
(OHRM).  (62  FR  4B95).  as  last  amended. 
January  29. 1997;  bpd  Chapter  KV, 
Office  of  Administrative  Services  and 
Facilities  Management  (OASFM),  (62  FR 
4295).  as  last  ametijded.  January  29. 
1997.  This  realignitent  of  staff  offices 
will  combine  the  fipcal  and  suppor* 
functions  under  tl^e  purview  of  a  newly 
created  position  otbeputy  Assistant 
Secretary  for  Admlihistration  (formerly 
the  Deputy  Assistant  Secretary  for 
Program  Operations)  and  establish  the 
Office  of  Intergovernmental  Affairs 
under  the  Office  of  the  Deputy  Assistant 


Secretary  for  Policy  and  External 
Affairs. 

These  Chapters  are  amended  as 
follows: 

I.  Chapter  K.IO  Organization.  Delete 
K.10  Organization  in  its  entirety  and 
replace  with  the  following: 

K.10    Organization.  The 
Administration  for  Children  and 
Families  (ACF)  is  a  principal  operating 
division  of  the  Department  of  Health 
and  Human  Services  (DHHS).  The 
Administration  is  headed  by  the 
Assistant  Secretary  for  Children  and 
Families,  who  reports  directly  to  the 
Secretary.  The  Assistant  Secretary  also 
serves  as  the  Director  of  Child  Support 
Enforcement.  In  addition  to  the 
Assistant  Secretary,  the  Administration 
consists  of  the  Principal  Deputy 
Assistant  Secretary,  the  Deputy 
Assistant  Secretary  for  Administration, 
the  Deputy  Assistant  Secretary  for 
Pohcy  and  External  Affairs,  and  Staff 
and  Program  Offices.  ACF  is  organized 
as  follows: - 

•  Office  of  the  Assistant  Secretary  for 
Children  and  Families  (KA) 

•  Office  of  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs  (KL) 

•  Office  of  the  Deputy  Assistant 
Secretary  for  Administration  (KP) 

•  Administration  on  Children.  Youth 
and  Families  (KB) 

•  Administration  on  Developmental 
Disabilities  (KC) 

•  Regional  Offices  for  Children  and 
Families  (KD  1-X) 

•  Administration  for  Native  Americans 
(KE) 

•  Office  ofChild  Support  Enforcement 
(KF) — (which  will  remain  as  a 
separate  organizational  unit) 

•  OfficeofCommunity  Services  (KG) 

•  Office  of  Family  Assistance  (KH) 

•  Office  of  Regional  Operations  (KJ) 

•  Office  of  Planning,  Research  and 
Evaluation  (KM) 

•  Office  of  Public  Affairs  (KN) 

•  Office  of  Refugee  Resettlement  (KR) 

•  Office  of  Legislative  Affairs  and 
Budget  (KT) 

n.  Chapter  KA,  Office  of  the  Assistant 
Secretary  for  Children  and  Families. 

A.  Amend  KA.IO  Organization. 
Delete  Executive  Secretariat  Office 
(KAB). 

B.  Delete  KA.20    Functions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KA.20    Functions.  A.  The  Office  of 
the  Assistant  Secretary  is  responsible  to 
the  Secretary  for  carrying  out  ACF's 
mission  and  provides  executive 
supervision  to  the  major  components  of 
ACF. 

These  responsibilities  include 
providing  executive  leadership  and 


direction  to  plan  and  coordinate  ACF 
program  activities  to  assure  their 
effectiveness,  approving  instructions. 
policies..pubIications.  and  grant  awards 
issued  by  ACF,  and  representing  ACF  in 
relationships  with  governmental  and 
non-govemmental  organizations.  The 
Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support 
Enforcement,  and  signs  official  Child 
Support  Enforcement  documents  as  the 
Assistant  Secretary  for  Children  and 
Families.  The  Principal  Deputy 
Assistant  Secretary  serves  as  alter  ego  to 
the  Assistant  Secretary  on  program 
matters  and  acts  in  the  absence  of  the 
Assistant  Secretary. 

m.  Delete  Chapter  KL,  "The  Office  of 
Staff  Development  and  Organizational 
Resources,"  retiUe  it  as  the  "Office  of 
the  Assistant  Secretary  for  Policy  and 
External  Affairs"  and  replace  with  the 
following: 

Office  of  the  Assistant  Secretary  for 
Policy  and  External  Affairs 

KL.00    Mission 

KL.10    Organization 

KL.20    Functions 

KL.00    Mission.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  serves  as  the  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  legislation,  policy  and 
intergovernmental  affairs. 

KL.IO    Organization.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  reports  to  the  Assistant 
Secretary  for  Children  and  Families. 
The  Office  is  organized  as  follows: 

•  Office  of  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs  (KLA) 

•  Office  of  Intergovernmental  Affairs 
(KLB) 

KL.20    Functions  A.  The  Office  of  the 
Deputy  Assistant  Secretary  for  Policy 
and  External  Affairs.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  serves  as  the  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  legislation,  policy,  and 
intergovernmental  affairs.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  develops  broad  policy 
strategies  and  concepts  pertaining  to  on- 
going and  anticipated  program  issues 
and  recommends  legislation  relevant  to 
ACF  programs.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
represents  the  Assistant  Secretary  for 
Children  and  Families  on 
intergovernmental  matters,  and  in 
contacts  and  negotiations  with 
Congressional  members  and  staff  and 
executives  of  agencies  and 
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organizations.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
provides  executive  leadership  and 
direction  to  the  Office  of  Legislative 
Affairs  and  Budget  and  Office  of 
Intergovernmental  Affairs. 

B.  The  Office  of  Intergovernmental 
Affairs  (OIA)  serves  as  the  focal  point 
for  intergovernmental  coordination 
activities  with  other  federal  agencies, 
state  and  local  officials,  special  interest 
groups,  professional  and  business 
organizations,  and  private  and  voluntary 
groups.  It  tracks  plans,  proposals, 
legislative  positions,  conferences  and 
other  activities  of  outside  groups  that 
influence  or  affect  ACF's  programs  and 
policies.  It  responds  to  requests  for 
information  firom  outside  groups  on 
ACF's  programs  and  positions.  It  plans, 
organizes  and  coordinates  conferences, 
workshops  and  other  events  to  promote 
ACF's  programs  and  priorities,  and  it 
coordinates  ACF's  participation  at 
meetings  and  conferences  sponsored  by 
outside  groups.  It  manages  the  speaker 
request  system.  It  provides  advance 
planning  and  preparation  for  trips  by 
the  Assistant  Secretary,  Principal 
Deputy  Assistant  Secretary,  and  Deputy 
Assistant  Secretaries  for  ACF  including 
speaking  engagements.  The  Office 
serves  as  a  focal  point  for  ACF's 
international  activities  and  provides 
pohcy  advice  and  staff  support  to  the 
Assistant  Secretary  for  Children  and 
Families  on  international  issues 
concerned  with  human  services; 
coordinates  ACF's  participation  in 
special  international  initiatives; 
prepares  or  coordinates  preparation  of 
position  papers  for  U.S.  delegations  to 
international  organizations  (e.g.  United 
Nations  (UN),  UNICEF,  Organization  of 
American  States  (OAS),  and  the 
European  Centre  for  Social  Welfare 
Policy  and  Research);  arranges 
professional  development  programs  for 
foreign  visitors;  develops  and  manages 
international  research  and  comparative 
studies;  and  manages  international 
travel  by  ACF  staff. 

IV.  Delete  Chapter  KM,  "The  Office  of 
Planning,  ^search  and  Evaluation,"  in 
its  entirety  and  replace  with  the 
following: 

Office  of  Planning,  Research  and 
Evaluation 

KM.OO    Mission 

KM.  10    Organization 

KM.20    Functions 

KM.OO    Mission.  The  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  is  the  principal  advisor  to  the 
Assistant  Secretary  for  Children  and 
Families  on  improving  the  effectiveness 
and  efficiency  of  programs  designed  to 
make  measurable  improvements  in  the 


economic  and  social  well-being  of 
children  and  families. 

The  Office  provides  guidance, 
analysis,  technical  assistance,  and 
oversight  to  ACF  programs  and  across 
programs  in  the  agency  on:  strategic 
planning  aimed  at  measurable  results; 
performance  measurement;  research  and 
evaluation  methodologies; 
demonstration  testing  and  model 
development;  statistical,  policy  and 
program  analysis;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery.  The  Office  is  also  responsible 
for  the  collection,  compilation,  analysis, 
and  dissemination  of  data. 

The  Office  oversees  and  manages  the 
section  1110  and  section  1115  social 
service  research  programs,  including: 
priority  setting  and  analysis;  processing 
waivers  for  welfare  reform 
demonstrations;  managing  and 
coordinating  major  cross-cutting, 
leading-edge  studies  and  special 
initiatives;  collaborating  with  states, 
communities,  foundations,  professional 
organizations  and  others  to  promote  the 
development  of  children,  family  focused 
services,  parental  responsibility, 
employment,  and  economic 
independence;  and  providing 
coordination  and  leadership  in 
implementing  the  Government 
Performance  and  Results  Act  (GPRA). 

KM.  10    Organization.  The  Office  of 
Planning,  Research  and  Evaluation  is 
headed  by  a  Director  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KMA) 

•  Division  of  Economic  Independence 
(KMB) 

•  Division  of  Child  and  Family 
Development  (KMC) 

•  Division  of  Data  Collection  and 
Analysis  (KMD) 

KM.20    Functions.  A.  The  Office  of 
the  Director  provides  direction  and 
executive  leadership  to  OPRE  in 
administering  its  responsibilities.  It 
serves  as  principal  advisor  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  matters  pertaining  to: 
improving  the  effectiveness  and 
efficiency  of  ACF  programs;  strategic 
plaiming;  performance  measurement; 
program  and  policy  evaluation;  research 
and  demonstrations;  state  and  local 
iimovations  and  progress;  collection, 
analysis,  and  dissemination  of  data;  and 
public/private  partnership  initiatives  of 
concern  to  the  Assistant  Secretary  for 
Children  and  Families.  It  represents  the 
Assistant  Secretary  for  Children  and 


Families  at  various  planning,  research, 
evaluation  and  data  collection  and 
analysis  forums  and  carries  out  special 
Departmental  and  Administration 
initiatives. 

B.  The  Division  of  Economic 
Independence,  in  cooperation  with  ACF 
income  support  programs  and  others, 
works  with  Federal  coimterparts,  states, 
community  agencies,  and  the  private 
sector  to  understand  and  overcome 
barriers  to  economic  independence; 
promote  parental  responsibility;  and 
assist  in  improving  the  effectiveness  of 
programs  that  further  economic 
independence. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  strategic  planning 
and  performance  measurement  for 
economic  independence;  statistical, 
policy  and  program  analysis;  surveys, 
research,  and  evaluation  methodologies: 
demonstration  testing  and  model 
development;  sjmthesis  and    ^ 
dissemination  of  research  and'' 
demonstration  findings:  and  application  ■ 
of  emerging  technologies  to  programs 
which  promote  employment,  parental 
responsibility,  and  economic 
independence. 

The  Division  analyzes,  processes  and 
coordinates  Federal  review  and 
decision-making  for  all  section  1115 
state  welfare  reform  waiver 
demonstration  requests;  develops 
pohcy-relevant  priorities:  conducts, 
manages  and  coordinates  major  cross- 
program,  leading-edge  research, 
demonstrations,  and  evaluation  studies: 
manages  and  conducts  statistical,  policy 
and  program  analyses  on  trends  in 
employment,  child  support  payments, 
and  other  income  supports;  and  works 
in  partnership  with  states,  communities, 
and  the  private  sector  to  promote 
emplo3Tnent,  parental  responsibility, 
and  fathily  economic  independence. 

C.  The  Division  of  Chim  and  Family 
Development,  in  cooperation  with  ACF 
programs  and  others,  worics  with 
Federal  counterparts,  states,  community 
agencies,  and  the  private  sector  to: 
improve  the  effectiveness  and  efficiency 
of  programs;  assure  the  protection  of 
children  and  other  vulnerable 
populations;  strengthen  and  promote 
family  stability;  and  foster  sound  growth 
and  development  of  children  and  their 
families. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  Strategic  planning 
and  performance  measiuement  for  child 
and  family  development;  statistical, 
pohcy  and  program  analysis;  surveys, 
research  and  evaluation  methodologies; 
demonstration  testing  and  model 
development;  synthesis  and 


UMI 


Federal  Register  /  Vol.  63,  No.  1  /  Friday,  January  2,  1998  /  NoUces 


83 


dissemination  o  '^search  and 
demonstration  Hadings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  j)^ograms  and  service 
dehvery.  1 

The  Division:  Manages  the  section 
1110  social  servi(ie  research  budget; 
develops  policy-jrjelevant  priorities; 
conducts,  manages  and  coordinates 
major  cross-prom  am,  leading-edge 
research,  demonstration,  and  evaluation 
studies;  managed  and  conducts 
statistical,  policy  and  program  analyses 
on  social  trends  and  behaviors  which 
impact  child  and  family  well-being;  and 
works  in  partnerahip  with  states,  local 
communities,  and  the  private  sector  to 
promote  the  wel)-peing  of  children  and 
famiUes.  1 1 

D.  The  Divisioh  of  Data  Collection 
and  Analysis  is  iJQsponsible  for  all 
aspects  of  the  collection,  compilation, 
analysis,  and  dissemination  of  data  on 
selected  ACF  programs. 

The  Division  develops  regulations  to 
implement  data  ci>llection  requirements; 
designs,  developsi  implements,  and 
maintains  systems  for  the  collection  and 
analysis  of  data  including:  Participation 
rate  information,!  f^ipient 
characteristics,  administrative  data. 
State  expenditures  on  families,  work 
activities  of  non-custodial  parents, 
transitional  services,  and  data  used  in 
the  assessment  oijState  performance. 

The  Division  provides  leadership  in 
and  coordinates  with  other  ACF  and 
HHS  offices  and  ^Ktemal  organizations 
in  the  disseminalipn  and  use  of  these 
data  for  policy  anq  research  purposes. 
The  Division  also  develops  and 
maintains  statistical  protocols  and 
manuals  for  data  collection  purposes 
and  provides  techhical  assistance  in  the 
use  of  these  materials. 

V.  Delete  Chapter  KN.  "The  Office  of 
Public  Affairs,"  in  its  entirety  and 
replace  with  the  fallowing: 
Office  of  Public  Affairs 

KN.OO    Missicwi 

KN.IO    Organi{:i)ation 

KN.20    Functiptas 

KN.OO    MissioW.  The  Office  of  Public 
Affairs  (OPA)  develops,  directs  and 
coordinates  public  affairs  and 
communication  services  for  ACF.  It 
provides  leadership,  direction  and 
oversight  in  pron?oting  ACF's  public 
affairs  policies,  programs  and 
initiatives.  The  Office  of  Public  Affairs 
also  provides  printing  and  distribution 
services  for  ACF. 

KN.IO    Organiepition.  The  Office  of 
Public  Affairs  is  ij^ded  by  a  Director 
who  reports  to  the  Assistant  Secretary 
for  Children  and  FftmiUes.  The  Office  is 
organized  as  follows: 
•  Office  of  the  Diifctor  (KNA) 


•  Division  of  Public  Information  (KNB) 

•  Division  of  Publications  Services 
(KNC) 

KN.20    Functions.  A.  Office  of 
Director  provides  leadership  and 
direction  to  OPA  in  administering  its 
responsibilities.  The  Office  provides 
direction  and  leadership  in  the  areas  of 
public  relations  policy  and 
communications  services.  It  serves  as 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families  in  the  areas  of 
public  affairs;  provides  advice  on 
strategies  and  approaches  to  be  used  to 
improve  public  understanding  of  and 
access  to  ACF  programs  and  policies; 
and  coordinates  and  serves  as  ACF 
liaison  with  the  Assistant  Secretary  for 
Public  Affairs.  The  Office  serves  as 
Regional  Liaison  on  public  affairs 
issues.  The  Deputy  Director  assists  the 
Director  in  carrying  out  the 
responsibihties  of  Uie  Office. 

B.  Division  of  Public  Information 
develops  and  implements  public  affairs 
strategies  to  achieve  ACF  program 
objectives  in  coordination  wi3i  other 
ACF  components.  It  coordinates  news 
media  relations  strategy;  responds  to  all 
media  inquiries  concerning  ACF 
programs  and  related  issues;  develops 
fact  sheets,  news  releases,  feature 
articles  for  magazines  and  other 
publications  on  ACF  programs  and 
initiatives;  and  manages  preparation 
and  clearance  of  speeches  and  official 
statements  on  ACF  programs.  It 
coordinates  regional  public  affairs 
poUcies  and  public  affairs  activities 
pertaining  to  ACF  programs  and 
initiatives. 

C.  Division  of  Publications  Services 
directs  the  audio-visual,  publication  and 
printing  management  systems  for  ACF. 
It  manages  preparation  and  clearance  of 
all  ACF  audio-visual  product, 
publications,  and  graphic  designs, 
including  planning,  budget  oversight 
and  technical  support.  It  provides 
centralized  graphics  design  services  to 
ACF.  It  reviews  requests  for  proposals 
for  contracts  and  grants  which  involve 
publications,  audio-visual  materials 
and/or  public  information  and 
education  activity. 

The  Division  also  provides  technical 
leadership  and  services  in  public 
information,  printing,  and  mail 
distribution.  Recommends  approaches 
for  meeting  internal  and  external 
communications  needs  of  the  ACF.  Acts 
as  focal  point  for  clearance  of  all 
publications  and  audio-visual  projects 
whether  produced  in-house  or  by 
contract  or  grant. 

VI.  Delete  Chapter  KT,  "The  Office  of 
Legislative  Affairs  and  Budget,"  in  its 
entirety  and  replace  with  the  following: 


Office  of  Legislative  Affairs  and  Budget 
KT.OO    Mission 
KT.IO    Organization 
KT.20    Functions 

KT.OO    Mission.  The  Office  of 
Legislative  Affairs  and  Budget  (OLAB) 
provides  leadership  in  the  development 
of  legislation,  budget,  and  poHcy, 
ensuring  consistency  in  these  areas 
among  ACF  program  and  staff  offices, 
and  with  ACF  and  the  Department's 
vision  and  goals.  It  advises  the  Assistant 
Secretary  for  Children  and  FamiUes  on 
all  policy  and  programmatic  matters 
which  substantially  impact  the  agency's 
legislative  program,  budget 
development,  budget  execution  and 
regulatory  agenda.  The  Office  serves  as 
the  primary  ACF  contact  for  the 
Department,  the  Executive  Branch,  and 
the  Congress  on  all  legislative,  budget 
development,  and  regulatory  activities. 
KT.IO    Organization.  The  Office  of 
Legislative  Affairs  and  Budget  is  headed 
by  a  Director,  who  reports  to  the 
Assistant  Secretary  for  Children  and 
FamiUes. 

KT.20    Functions.  The  Office  of 
Legislative  Affairs  and  Budget  serves  as 
the  principal  advisor  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policy  and  programmatic  matters 
which  substantially  impact  on 
legislative  affairs,  budget  development, 
budget  execution  and  the  regulatory 
agenda:  and  represents  the  Assistant 
Secretary  on  budget,  policy  and 
legislative  materials  and  activities. 

Serves  as  the  primary  ACF  contact  for 
the  Department,  the  Executive  Branch, 
and  Congress  on  all  budget  development 
and  budget  execution  activities: 
manages  the  development  and 
presentation  of  ACF's  budget;  provides 
guidance  to  ACF  program  and  staff 
components  in  prepjtring  material  in 
support  of  budget  development; 
manages  the  ACF  regulatory 
development  process;  negotiates 
regulatory  policy  positions  with  the 
Etepartment  and  the  Executive  Branch; 
provides  guidance  to  ACF  programs  and 
staff  components  on  policy  and 
programmatic  matters  which 
substantially  impact  the  budget  and 
regulatory  development  process;  and 
reviews  and  analyzes  other  policy 
significant  documents  to  ensure 
consistency  with  ACF's  budget,  vision 
and  goals. 

Serves  as  the  focal  point  for 
congressional  haison  in  ACF  and  for  the 
Office  of  Assistant  Secretary  for 
Legislation;  counsels  and  advises  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on 
congressional  activities  and  relations; 
manages  the  preparation  of  testimony 
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and  briefings;  negotiates  clearance  of 
testimony;  monitors  hearings  and  other 
congressional  activities  which  affect 
ACF;  and  manages  congressional 
inquiries. 

Manages  the  ACF  legislative  planning 
cycle  and  the  development  of  Reports  to 
Congress;  reviews  and  analyzes  a  wide 
range  of  Congressional  policy 
documents  including,  legislative 
proposals,  pending  legislation,  and  bill 
reports;  solicits  and  synthesizes  internal 
ACF  comments  on  such  documents; 
negotiates  legislative  policy  positions 
with  the  Department  and  the  Executive 
Branch;  and  reviews  other  policy 
significant  documents  to  ensure 
consistency  with  statutory  and 
congressional  intent  and  the  agency 
legislative  agenda. 

Facilitates  the  preparation  of 
comprehensive  administrative  (salaries 
and  expenses)  budget  for  ACF;  and 
designs  and  develops  budget  estimating 
modes  and  procedures. 

Vn.  Delete  Chapter  KP.  "The  Office  of 
Program  Support,"  retitle  it  as  the 
"Office  of  the  Deputy  Assistant 
Secretary  for  Administration"  and 
replace  with  the  following: 
Office  of  the  Deputy  Assistant  Secretary 
for  Administration 
KP.OO    Mission 
.  KP.IO    Organization 
KP.20    Functions 
KP.OO    Mission.  The  Deputy 
Assistant  Secretary  for  Administration 
serves  as  principal  advisor  and  counsel 
to  the  Assistant  Secretary  for  Children 
and  Families  on  all  aspects  of  personnel 
administration  and  management, 
information  resource,  financial,  grants 
and  procurement  issues,  staff 
development  and  training  activities, 
orgaitaizational  development  and 
organizational  analysis,  administrative 
services  and  facilities  management  and 
state  systems.  Oversees  the  Executive 
Secretariat  Office,  the  ACF  Equal 
Employment  Opportunity  and  Civil 
Rights  program  and  all  special 
initiatives  activities  for  ACF. 

KP.IO    Organization.  The  Office  of 
the  Deputy  Assistant  Secretary  for 
Administration  is  headed  by  the  Deputy 
Assistant  Secretary  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  ofthe  Deputy  Assistant 
Secretary  for  Administration  (KPA) 

•  Office  of  Information  Services  (KPB) 

•  Office  of  Financial  Services  (KPC) 

•  Office  of  Management  Services  (KPD) 

•  Office  of  Customer  Service  and 
Administration  (KPE) 

•  Office  of  State  Systems  (KPF) 

•  Executive  Secretariat  Office  (KPG) 
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•  Equal  Employment  Opportunity/Civil 
Rights  and  Special  Initiatives  Staff 
(KPH) 

•  Office  of  Human  Resource 
Management  (KPJ) 

•  Office  of  Staff  Development  and 
Organizational  Resources  (KPK) 

•  Officeof  Administrative  Services  and 
Facilities  Management  (KPL) 

KP.20    Function!.  A.  Office  of  the 
Deputy  Assistant  Secretary  for 
Administration  directs  and  coordinates 
all  administrative  activities  for  the 
Administration  for  Children  and 
Families.  The  Deputy  Assistant 
Secretary  for  Administration  serves  as 
ACF's  Chief  Financial  Officer  (CFO); 
ACF's  Chief  Grants  Management  Officer; 
Federal  Manager's  Financial  Integrity  ' 
Act  (FMFIA)  Management  Control 
Officer;  Principal  Information  Resource 
Management  Official  serving  as  ACF's 
Chief  Information  Officer  responsible 
for  implementing  the  Information 
Technology  Management  Reform  Act; 
and  Reports  Clearance  Officer.  The 
Deputy  Assistant  Secretary  for 
Administration  serves  as  the  ACF 
liaison  to  the  General  Counsel  and,  as 
appropriate,  initiates  action  in  securing 
resolution  of  legal  matters  relating  to 
management  of  the  agency,  and 
represents  the  Assistant  Secretary  on  all 
administrative  litigation  matters.  The 
Deputy  Assistant  Secretary  for 
Administration  provides  day-to-day 
executive  leadership  and  direction  to 
the  Equal  Employment  Opportunity/ 
Civil  Rights  and  Special  Initiatives  Staff, 
Office  of  Staff  Development  and 
Organizational  Resources,  Office  of 
Human  Resource  Management,  Office  of 
Administrative  Services  and  Facilities 
Management,  the  Executive  Secretariat 
Office.  Office  of  Information  Services, 
Office  of  Financial  Services,  Office  of 
Management  Services,  Office  of 
Customer  Services  and  Administration 
and  Office  of  State  Systems.  The  Deputy 
Assistant  Secretary  for  Administration 
represents  the  Assistant  Secretary  in 
HHS  and  with  other  Federal  agencies 
and  task  forces  in  defining  objectives 
and  priorities,  and  in  coordinating 
activities  associated  with  reinvention 
and  continuous  improvement 
initiatives. 

B.  The  Office  of  Information  Services 
(OIS)  provides  centralized  information 
technology  policy,  procedures, 
standards  and  guidelines;  develops 
long-range  information  resource 
management  (IRM)  plans;  develops  IRM 
policy,  procurement  plans  and  budget 
for  OIS;  develops  and  implements 
procurement  strategies  for  ADP  support 
services;  serves  as  the  Deputy  Chief 
Information  Officer  supporting  ACF's 


responsibilities  under  the  Information 
Technology  Management  Reform  Act; 
reviews  and  analyzes  all  ADP 
acquisition  documentation  for 
compliance  with  applicable  laws  and 
regulations  as  well  as  for  procurement 
strategy;  coordinates  technical 
assistance  provided  to  program  offices 
on  ADP  support  Services  procurement; 
represents  ACF  on  the  Department's 
IRM  Advisory  Council;  provides  liaison 
and  manages  major  interdepartmental 
IRM  initiatives;  conducts  major 
information  system  reviews  of  ADP 
systems  as  required  by  the  Department: 
directs  and  coordinates  ACF's  systems 
security,  and  privacy  responsibiuties; 
maintains  an  ACF-wide  program 'data 
inventory;  coordinates  mandated  OMB 
approvals  required  under  the  Paperwork 
Reduction  Act;  and  plans,  directs  and 
maintains  ACF  electronic  records 
management  system. 

OIS  plans,  manages,  maintains  and 
operates  ACF's  local  area  networks 
(LANs),  national  wide-area  network 
(WAN)  and  personal  computers; 
provides  for  equipment  and  software 
acquisition,  maintenance  and  user 
support  for  end-user  computing; 
manages  and  maintains  a  Help  Desk  for 
ACF  users  and  provides  information 
technology  and  software  training  in 
coordination  with  ACF  components; 
develops  plans  and  places  orders  for 
data  communications  services;  provides 
liaison  vidth  HHS.  GSA  and  private 
firms  on  data  telecommunications 
matters;  and  provides  assistance  to  ACF 
components  to  identify  needs  for  and 
use  of  data  telecommunications 
equipment  and  systems. 

OIS  designs,  develops,  implements 
and  maintains  application  systems  to 
support  ACF  administrative,  budget  and 
program  systems;  provides  technical 
assistance  to  ACF  program  offices 
procuring  system  support  services: 
provides  technical  assistance  on 
automated  systems  to  state  and  local 
agencies  who  are  users  of  ACF's 
Computer  Center;  and  develops  software 
policy,  procedures,  standards  and 
guidelines. 

C.  The  Office  of  Financial  Services 
(OFS)  supports  the  Deputy  Assistant 
Secretary  for  Administration  in 
fulfilling  ACF's  Chief  Financial  Officer, 
Management  Control  Officer,  and  Chief 
Grants  Officer  responsibilities  including 
preparation  of  the  CFO  5  Year  Plan; 
performs  audit  oversight  and  liaison 
activities,  including  preparing  reports  to 
Congress.  Office  of  the  General  Counsel 
and  the  Office  of  the  Inspector  General. 
OFS  writes/interprets  financial  policy 
and  researches  appropriation  law  issues; 
oversees  and  coordinates  ACF's  Federal 
Manager's  Financial  Integrity  Act 
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(FMFIA)  activities;  performs  debt 
management  fuiictions;  and  develops 
and  administers  jduality  assurance, 
training  and  certincation  programs  for 
grants  managem^t;  and  responsible  for 
the  annual  prep^tion  and  audit  of 
ACF's  financial  statement  requirements. 
It  develops/intenjrets  internal  policies 
and  procedures  for  OFS  components 
and  coordinates  Ithe  management  of 
ACF's  interagency  agreement  activities. 
OFS  provides  pgency-wide  guidance 
to  program  and  nagional  office  staff  on 
grant  related  issues;  including 
developing  and  interpreting  financial 
and  grants  policti  coordinating  strategic 
grants  planning,lmdlitating  policy 
advisory  groups,  4nd  assuring  consistent 
grant  program  amlouncements.  OFS 
prepares,  coordinates  and  disseminates 
action  transmittail^,  information 
memoranda,  and  Other  policy  guidance 
on  financial  and  grants  management 
issues;  provides  ^nancial  and  grants 
administration  triadning  and  technical 
assistance  to  ACristaffand  grantees;  and 
in  coordination  ijvith  the  Office  of 
Management  Seryices.  directs  and/or 
coordinates  mani^ment  initiatives  to 
improve  finandairadministration  of 
ACF  mandatory  uid  discretionary  grant 
programs.  OFS  also  develops  and 
delivers  grants  management  training  to 
ACF  jMt)gram  and  [financial  staff. 

D.  The  Office  pf  Management  Services 
(OMS)  provides  centralized 
management  and  tdministration  of 
acquisitions  for  ApP  headquarters  and 
regional  componf  hts;  assiu«s  that  all 
contracts  awarded  conform  to 
applicable  statutes,  regulations  and 
policies;  develops  ACF  policies, 
procedures  and  i^tructions  for  the 
award  and  admii^tration  of  all  ACF 
acquisitions;  revi^s  and  interprets 
proposed  HHS  and  OMB  regulations, 
circulares  and  directives  pertaining  to 
acquisition  management;  solicits, 
negotiates,  awardi^  modifies,  terminates 
and  closes  all  acqjiiisitions  issued  by 
ACF;  conducts  thej  Small  and 
Disadvantaged  Business  Utilization 
Program;  and  provides  training  and 
technical  assistanjQe  to  program  and  staff 
components  on  significant  acquisition 
policies  and  procedures.  OMS  serves  as 
the  lead  for  ACF  ai  coordination  and 
liaison  within  AGF  and  with  the 
Department,  OMB.  GSA  and  other 
federal  agencies  aii  procurement 
management  issue^  and  activities. 
OMS  provides  Management  and 
technical  administration  of  ACF 
discretionary,  formula,  entitlement  and 
block  grants;  assures  that  all  grants 
awarded  by  ACF  conform  with 


appUcable  statute^ 


poUcies;  compute^  grantee  allocations, 
prepares  grant  awetrds,  ensures 


regulations,  and 


incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  grant  programs;  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  ACF  grant  systems 
and  the  Department's  grant  payment 
systems;  and  provides  technical 
assistance  to  ACF  program  and  regional 
components  on  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolution  activities 
for  ACF  grant  programs.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department  and  other 
fsderal  agencies  on  grants  management 
and  administration  operational  issues 
and  activities. 

E.  The  Office  of  Customer  Service  and 
Administration  (OCSA)  develops  and 
maintains  a  customer  service  plan  for 
the  Deputy  Assistant  Secretary  for 
Administration  (DASA)  and  conducts 
customer  surveys  for  DASA;  facilitates 
and  assists  in  developing  and  writing 
standard  operating  proceidures  for  all 
components  within  DASA;  assists  in 
office-specific  training  of  DASA  staff; 
assists  DASA  components  with  the 
provision  of  office-specific  and 
functional  training  to  program  and 
regional  offices;  coordinates  permanent 
and  temporary  teams  formed  within 
DASA;  develops  and  maintains  DASA 
staff  directory  and  users'  guide  for 
DASA  services. 

OCSA  is  responsible  for  overseeing 
DASA's  salaries  and  expenses  budget. 
Provides  direction  to  meet  the  human 
resource  management  needs  within 
DASA;  coordinates  with  the  office 
which  handles  ACF's  human  resourx:es 
activities  and  the  Department  to  provide 
DASA  staff  with  persoimel  services 
including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  employee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and  maintains  systems  to 
track  personnel  actions  to  keep  the 
Deputy  Assistant  Secretary  for 
A(hninistration  and,  as  appropriate,  the 
Directors  of  offices  within  DASA 
informed  about  the  status  of  personnel 
actions,  current  full-time  equivalency 
usage  and  salaries  and  expenses 
resources,  and  employee  programs  and 
benefits.  All  DASA  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  DASA  are  handled 
within  this  office. 

F.  The  Office  of  State  Systems  (OSS) 
oversees  the  Department's 


responsibilities  for  Federal  financial 
participation  in  the  funding  of  State 
automated  systems.  It  coordinates  ACF's 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It-* 
directs  state  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities. 

The  Office  provides  leadership  for 
provisicm  of  technical  assistance  to 
States  on  information  systems  projects; 
and  advances  the  use  of  computer 
technology  in  the  administratitm  of 
welfare  and  social  services  programs  by 
States.  The  Office  is  responsible  for 
developing  departmental  policies  and 
procedures  under  which  States  obtain 
Federal  financial  participation  in  the 
cost  of  automated  systems  development 
to  support  programs  funded  imder  the 
Social  Seciirity  Act.  It  serves  as  the 
departmental  focal  point  for  the 
development  and  implementation  of 
strategies  and  policies  related  to 
pa]anent  integrity,  welfare  systems 
integration  and  related  initiatives  and 
programs;  and  provides  leadership  and 
guidance  to  interagency  woric  groups  in 
these  areas  for  the  Department. 

The  Office  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
Federal  financial  participation  for 
automated  systems  development 
activities  which  support  the  Child  Care, 
Head  Start,  Child  Welfare,  Foster  Care. 
Social  Services,  and  Refugee 
Resettlement  programs.  It  provides 
assistance  to  States  in  developing  or 
modifying  automation  plans  to  conform 
to  Federal  requirements.  It  monitors 
approved  State  systems  development 
activities;  conducts  periodic  reviews  to 
assure  State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 

G.  The  Executive  Secretariat  Office 
(ExecSec)  ensures  that  issues  requiring 
the  attention  of  the  Assistant  Secretary. 
Deputy  Assistant  Secretaries  and/or 
executive  staff  are  addressed  on  a  timely 
and  coordinated  basis;  facilitates 
decisions  on  matters  requiring 
immediate  action  including  White 
House,  congressional  and  secretarial 
assignments.  It  serves  as  the  ACF  liaison 
with  the  HHS  Executive  Secretariat.  It 
receives,  assesses  and  controls  incoming 
correspondence  and  assignments  to  the 
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appropriate  ACF  coniponent(s)  for 
response  and  action;  provides  assistance 
and  advice  to  ACF  staff  on  the 
development  of  responses  to 
correspondence  and  on  the  controlled 
correspondence  system;  coordinates 
and/or  prepares  congressional 
correspondence;  and  tracks 
development  of  periodic  reports  and 
fecilitates  departmental  clearance.  The 
Director  of  the  Executive  Secretariat 
Office  serves  as  the  Freedom  of 
Information  Act  Officer  for  ACF  and 
coordinates  hot  line  calls  received  by 
the  Office  of  Inspector  General  and  the 
General  Accounting  Office  on  ACF 
operations  and  personnel. 

H.  The  Equal  Employment 
Opportunity /Civil  Rights  and  Special 
Initiatives  Staff  (EEOCR&SI)  serves  as 
the  principal  advisor  to  the  Deputy 
Assistant  Secretary  for  Administration 
on  all  aspects  of  the  Equal  Employment 
Opportunity  and  Civil  Rights  program. 
Serves  as  the  liaison  between  ACF  and 
the  HHS  Office  for  Civil  Rights. 
Provides  leadership  for  all  special 
initiative  activities  for  ACF;  participates 
in  pilot  projects;  and  represents  ACF  on 
committees  which  relate  to  the 
functions  of  the  Staff.  Manages  and 
coordinates  honor  awards  programs  for 
ACF. 

The  Staff  directs  and  manages  the 
ACF  Equal  Employment  Opportunity 
and  Civil  Rights  program  in  accordance 
with  Equal  Employment  Opportunity 
Commission  (EEOC)  regulations  and 
HHS  guidelines.  Immediate  oversight  is 
provided  by  a  staff  under  the  direction 
of  the  ACF  EEO  Officer.  Plans,  develops, 
and  evaluates  programs  and  procedures 
designed  to  identify  and  eliminate 
discrimination  in  employment,  training, 
incentive  awards,  promotion  and  career 
opportunities.  Responsible  for 
implementing  and  evaluating  a  cost- 
effective,  timely,  and  impartial  system 
for  processing  individual  complaints  of 
discrimination  under  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended. 
Provides  information,  guidance,  advice, 
and  technical  assistance  to  ACF 
supervisors  and  managers  on 
Affirmative  Employment  planning  and 
other  means  of  achieving  parity  and 
promoting  work  force  diversity. 
Responsible  for  ensuring  that  ACF- 
conducted  programs  do  not  discriminate 
against  recipients  on  the  basis  of  race, 
color,  national  origin,  age  or  disability. 
Monitors  and  implements  civil  rights 
compliance  actions  under  Title  VI, 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  and  the  Age 
Discrimination  Act  of  1975,  as 
amended.  Implements  the  applicable 
provisions  of  the  Americans  with 
Disabilities  Act  of  1990. 


J.  The  Office  of  Himian  Resouirce 
Management  (OHRM)  directs  and 
manages  the  personnel  operations  and 
services  for  the  Administration  for 
Children  and  Families  (ACF).  Provides 
advice  and  assistance  to  ACF  managers 
in  their  personnel  management 
activities  including  workforce  planning, 
recruitment,  selection,  position 
management,  performance  management, 
and  incentive  awards.  Provides  a  variety 
of  services  to  ACF  employees,  including 
provision  of  employee  assistance 
services  and  career,  retirement  and 
benefits  counseling.  Serves  as  ACF 
liaison  to  the  Department  oh  all  payroll 
matters.  Provides  the  following 
personnel  administrative  services:  the 
exercise  of  appointing  authority, 
position  classification,  awards 
authorization,  personnel  management 
evaluation,  personnel  action  processing 
and  recordkeeping.  Manages  the  merit 
promotion,  special  hiring  and 
placement  programs. 

Provides  leadership,  oversight,  and 
coordination  for  the  planning,  analysis, 
and  development  of  human  resource 
policies  and  programs.  Serves  as  liaison 
between  ACF,  the  Department,  and  the 
Office  of  Personnel  Management. 
Provides  technical  advice  and  assistance 
on  policy,  legal  and  regulatory  matters. 
Formulates  and  interprets  policies 
pertaining  to  all  areas  related  to 
personnel  administration  and 
management.  Formulates  and  interprets 
new  human  resource  programs  and 
strategies. 

Formulates  and  oversees  the 
implementation  of  ACF-wide  policies, 
regulations  and  procedures  concerning 
all  aspects  of  the  Senior  Executive 
Service  (SES),  and  SES  equivalent 
recruitment,  staffing,  position 
establishment,  compensation,  award, 
performance  management  and  other 
related  personnel  areas.  Manages  the 
performance  recognition  systems  and 
the  responsibilities  of  the  Executive 
Resources  Board  (ERB)  and  the 
Performance  Review  Board  (PRB). 
Coordinates  the  Schedule  C  and 
Executive  personnel  activity  with  the 
Office  of  the  Secretary.  Is  the  focal  point 
for  data,  reports,  and  analyses  relating  to 
SES.  Schedule  C  and  other  executive 
personnel,  such  as  those  in  Executive 
Level  positions. 

Provides  management  advisory 
service  on  all  labor  management  and 
employee  relations  issues.  Plans  and 
coordinates  ACF-wide  employee 
relations  and  labor  relations  activities, 
including  the  application  and 
interpretation  of  the  Federal  Labor- 
Management  Relations  Program, 
collective  bargaining  agreements, 
disciplinary  and  adverse  action 


regulations,  and  appeals.  Pursues 
human  relations  irmqvations  such  as 
alternative  dispute  resolutions  and 
serves  as  the  focal  point  on  all  issues 
pertaining  to  the  Labor-Management 
Partnership  Council.  Provides    ■ 
leadership  in  assuring  the  integrity, 
effectiveness  and  impartiality  of  ACF's 
alternative  dispute  resolution  programs, 
grievances,  and  merit  systems  program. 
Participates  in  the  formulation  and 
implementation  of  policies,  practices 
and  matters  affecting  bargaining  unit  * 
employees'  working  conditions  by 
assuring  management's  compliance  with 
the  Federal  Labor  Relations  Program  (5 
U.S.C.  Chapter  71). 

Administers  ACF's  personnel  security 
responsibilities  and  ethics  program. 
Coordinates  the  ethics  program  with  the 
Department's  Office  of  Special  Counsel 
for  Ethics. 

K.  The  Office  of  Staff  Development 
and  Organizational  Resources  (OSDOR) 
provides  leadership  in  directing  and 
managing  agency-wide  staff 
development  and  training  activities  for 
ACF.  TTie  Office  is  responsible  for  the 
functional  management  of  all  program, 
common  needs  and  management 
training  in  the  agency,  including  policy 
development,  guidance,  and  technical 
assistance  and  evaluation  of  all  aspects 
of  program,  career,  employee,, 
supervisory,  management,  executive 
and  organizational  development. 
Provides  leadership  in  implementing 
the  recommendations  of  the  Staff 
Development  and  Training  Team  by 
managing/overseeing  and  monitoring 
the  ACF  Training  Resource  Center  and 
institutionalizing  long-term 
developmental  training  for  ACF 
employees.  Support  the  daily  work  and 
special  projects  of  ACF  employees  by 
managing  the  Information  Resource 
Center  (library). 

The  Office  serves  as  the  principal 
source  of  advice  through  the  Deputy 
Assistant  Secretary  for  Administration 
to  the  Assistant  Secretary  on 
organizational  design  by  collaborating 
with  staff  to  develop  high-leverage, 
tailored  solutions  to  achieve  measurable 
outcomes  and  to  transform  the  agency  to 
a  quality  organization  that  supports 
ACF's  vision,  values  and  goals.  The 
Office  advises  the  Assistant  Secretary 
through  the  Deputy  Assistant  Secretary 
for  Administration  on  all  aspects  of  ACF 
organizational  analysis  including: 
planning  for  new  organizational 
elements;  and  planning,  organizing  and 
performing  studies,  analysis  and 
evaluations  related  to  structural, 
functional  and  organizational  issues, 
problems  and  policies  to  ensure 
organizational  effectiveness.  Conducts 
the  review  process  for  ACF 
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reorganization^foposals.  Acts  as  liaison 
with  the  HHS  Office  of  the  Assistant 
Secretaiy  for  M^agement  and  Budget  to 
coordinate  oigauzational  proposals 
requiring  Secretiairial  approval;  prepares 
functional  statements  and  official 
organizational  charts.  Administers 
ACF's  system  far  review,  approval,  and 
documentation  of  delegations  of 
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authority  and 

related  to  the  d 

L.  The  Office 

Services  and  Fa 


dtains  the  guidelines 
gations  of  authority, 
f  Administrative 
ilities  Management 
(OASFM)  directs  and  manages  ACF's 
administrative  support  services, 
facihties  manag^nent  programs  and 
activities. 

Provides  agenby-wide  guidance  on 
administrative  issues;  prepares, 
coordinates  andj  disseminates 
information,  pooby.  and/or  procedural 
guidance  on  administrative  and 
facilities  management  issues.  Directs 
and/or  coordinates  management 
initiatives  to  imp^ve  ACF 
administrative  a^d  facihties 
management  senijices  with  the  goal  of 
continually  improving  services  while 
reducing  costs. 

Maintains  bu4ietary  controls  on 
administrative  s^tvices  accounts, 
reconciling  accounting  reports  and 
invoices,  and  monitoring  all  spending. 
Controls  OASFM  Visa  credit  card  for 
small  purchases^  ^stabUshes  and 
manages  contradte  and/or  blanket 
purchase  agreements  (BPAs)  for 
administrative  swport  and  facihties 
management  services,  including  space 
design,  building  alteration  and  repair, 
telecommunications,  reprographics, 
physical  security,  moving,  Ubor,  records 
and  property  mciaagement  and 
inventory,  systems  furniture 
acquisitions  and' assembly,  fleet 
management,  anli  the  Information 
Resource  Center  (Ubrary). 

Provides  manegement  and  oversight 
of  ACF  mail  deUhiery  services  and 
activities,  including  Federal  and 
contractor  postal  services  nationwide, 
covering  all  classes  of  U.S.  Postal 
Service  mail,  priority  and  express  mail 
services,  and  courier  services,  etc. 

Directs  all  activities  associated  with 
the  ACF  Master  Housing  Plan,  including 
coordination  and  development  of  the 
agency  long-rang^  space  budget; 
planning,  budgeting,  identification, 
soUdtation,  acceptance  and  utilization 
of  office  and  speaal  purpose  space, 
repairs,  and  alteiiations;  principal 
Uaison  with  General  Services 
Administration  (pSA)  and  other  Federal 
agencies,  buildirig  managers  and 
facihties  engineer,  architects  and 
commercial  representatives,  for  space 
acquisition,  n^ct  ation  of  lease  terms, 
dealing  with  sen  i  tive  issues  sudi  as 


handicapped  barriers,  space  shortages, 
and  security.  Develops  and  mAintAinp 
space  floor  plans  ana  inventories, 
directory  boards,  and  locator  signs. 
OASFM  serves  as  the  lead  for  ACF  in 
coordination  and  haison  with 
Departmental,  GSA,  Federal  Protective 
Service,  and  other  Federal  agencies  on 
implementation  of  Federal  security 
directives.  Responsible  for  planning  and 
executing  the  Agency's  environmental 
health,  safety,  and  physical  security 
programs,  ensuring  that  appropriate 
occupational  healm  and  safety  and 
occupant  emergency  evacuation  plans 
are  in  place.  Serves  as  principal  uaison 
with  private  and/or  Federal  building 
managers  for  all  administrative  services 
and  faciUties  management  activities. 
Responsible  for  issuing,  and  managing 
and  controlling  badge  and  cardkey 
systems  to  control  access  to  agency 
space  for  security  purposes. 

Develops  and/or  implements  agency 
telecommimications  management  policy 
in  accordance  with  Federu  regulations 
and  procedures.  Reviews  and  directs 
payment  of  all  agency  telephone 
invoices.  Recommends  and  advises  on 
the  design  and  function  of 
telecommunications  systems,  based  on 
user  needs,  costs  and  technological 
availabihty.  Commimicates  directly 
with  private  industry  service  providers 
to  coordinate  the  acquisition, 
installation  and  maintenance  of  voice/ 
data  telecommimications  equipment 
and  systems.  Responsible  for  other 
soiut^s  of  commimications  capabihty 
such  as  pagers,  cellular  phone  service, 
cable  TV  service,  and  audio 
conferencing  equipment  and  service. 
Coordinates  the  implementation  of 
personal  video  and  video  conferencing. 
Updates  and  maintains  the  ACF  LAN- 
based  telephone  directory,  handles  the 
distribution  of  all  commercial 
directories,  and  updates  and  maintains 
the  databases  for  telephone  hnes,  and 
equipment  inventories. 

Plans,  manages/operates  employee 
transportation  programs,  including 
shuttle  service  andfleet  management, 
employee  and  visitor  parking,  and 
commuter  services  and  programs 
including  transit  subsidies  and 
ridesharing.  Develops  and  implements 
ACF  travel  pohdes  and  procedures 
consistent  with  Federal  requirements. 
Provides  technical  assistance  and 
oversight;  coordinates  ACF  use  of  the 
Travel  Management  System;  manages 
employee  participation  in  the  American 
Express  Credit  Card  program  for  travel. 

Purchases  and  traucs  common  use 
suppUes,  stationery  and  publications; 
manages  equipment  repair  services  and 
reprographics  management  activities; 
controls  and  maintains  equipment  and 


personal  property  inventories;  develops 
and  coordinates  records  (paper)  and 
forms  management,  and  real  property 
activities. 

Vm.  Within  Chapter  K,  replace  the 
term  "Deputy  Assistant  Secretary  for 
Program  Operations"  with  "Deputy 
Assistant  Secretary  for  Administration." 

Dated:  December  24, 1997. 
Olivia  A.  GoUmi. 

Assistant  Secretary  for  Children  and  Families. 
(FR  Doc.  97-34217  FUed  12-31-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoeintNa«7M-0621] 

RieltaraklanMa,  Inc.;  Pramartwt 
Approval  of  81UK0N  lOOO-Sillcono  Oil 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  its 
approval  of  the  apphcation  submitted 
by  Richard-James,  Inc.,  Peabody,  MA, 
for  premarket  approval,  under  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(the  act),  of  the  SILIKON  1000-Silicone 
Oil.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  apphcant,  by  letter  of 
September  25, 1997,  of  the  approval  of 
the  apphcation. 

DATES:  Petitions  for  administrative 
review  by  February  2, 1998. 
ADOncBBCS:  Written  requests  for  copies 
of  the  summary  of  safe^  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^ug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  WFORMAIXM  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2018. 

SUPPLEMENTARY  MFORMATKM:  On 
February  22, 1995,  Richard-James,  Inc., 
Peabody,  MA  01960,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  SILIKON  1000-Sihcone  Oil.  The 
device  is  an  intraocular  fluid  and  is 
indicated  for  use  as  a  prolonged  retinal 
tamponade  in  selected  cases  of 
complicated  retinal  detachments  where 
other  interventions  are  not  appropriate 
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for  patient  management.  Complicated 
retinal  detachments  or  recurrent  retinal 
detachments  occtir  most  commonly  In 
eyes  with  proliferative  vitreoretinopathy 
(PVR),  proliferative  diabetic  retinopathy 
(PDR),  cytomecalovirus  (CMV)  retinitis, 
giant  tears,  and  following  perforating 
injuries.  SILIKON  1000  is  also  indicated 
for  primary  use  in  detachments  due  to 
acquired  immime  deficiency  syndrome 
(AIDS)  related  CMV  retinitis  and  other 
viral  infiBctions  affecting  the  retina. 

On  January  13, 1997,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  appUcation.  On 
September  25, 1997,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  wim  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  imder  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  appUcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  revievdng  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  February  2, 1998.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
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identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  £>rugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  1, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  97-34156  Filed  12-31-97;  8:45  am] 
BNJJNQ  COOE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DeclntNo.97M-0519] 

VHrophage,  Inc.;  Premarket  Approval 
ofVITREON® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKm:  Nodce. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Vitrophage,  Inc.,  Lyons,  IL,  for 
premarket  approval,  under  .the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  VTTREON®  .  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  30, 1997,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  February  2, 1998. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMENTARY  INFORMATKM:  On 
December  6, 1991,  Vitrophage,  Inc., 
Lyons,  IL  60534,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
VTTREON®.  The  device  is  a  purified 


perfluorocarbon  liquid  and  is  indicated 
for  use  as  an  intraoperative  surgical  aid 
during  vitreoretinal  surgery  in  patients 
with  primary  and  recurrent  complicated 
retinal  detachments.  Complicated  cases 
include  giant  retinal  tear  or  retinal 
dialysis,  proliferative  vitreoretinopathy, 
proUflerative  diabetic  retinopathy, 
tractional  retinal  detachments,  and 
blimt  or  penetrating  ocular  traimia. 

On  October  19, 1995,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30, 1997,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH- 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
docimient. 

Opportunity  for  AdministratlTe  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  nearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review' of  the  application  and  CDRH's 
action  by  an  independent  advisory 
conunittee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  imder  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  win  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitionera  may,  at  any  time  on  or 
before  February  2, 1998.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information. 
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identified  with  ike  name  of  the  device 
and  the  docket  ikiimber  found  in 
brackets-in  the  atading  of  this 
document.  Received  petitions  may  be 
seen  in  the  officH  above  between  9  a.m. 
and  4  p.m.,  Monday  throueh  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  52Q(h)  (21  U.S.C.  360e(d), 
360)(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center;  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  Decembqrjl,  1997. 
JoMph  A.  Lwitt, 

Deputy  DincUa^  far Jtegulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doa  97-34157  FUed  12-31-97;  8:45  am] 
■UJNQ  CODE  41W-OI*f 


DEPARTMENT  QF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 
[Dodwi  No.  97I>^14] 


Policy  for 
Rigidity  DmrtcM; 


CDRH  Interim  ^^gulatory 
External  Penile 
Availability 

AGENCY:  Food  aiid  Drug  Administration. 

HHS. 

ACTKMl:  Notice. 


SUWURY:  The  Fblod  and  Drug 
Administration  (FDA)  is  making 
available  a  policy  from  its  Center  for 
Devices  and  RacUological  Health  (CDRH) 
entitied  "CDRH  Interim  Refpilatory 
Policy  for  Exterqtl  Penile  Rigidity 
Devices."  The  document  oumnes 
several  changes  In  how  FDA  regulates 
external  penue  rigidity  devices 
including  constriction  rings,  vacuiun 
pimips,  and  pen^e  splints. 
DATES:  Written  dc^ments  concerning 
this  guidance  miy  be  submitted  at  any 
time. 

ADDRESSES:  Wril|t0n  comments 
concerning  this  Mudance  must  be 
submitted  to  the'eontact  person. 
Comments  should  be  identified  with  the 
docket  number  fwnd  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENT^Y  INFORMATION 
section  for  electiiqnic  access  tq  the 
policy.  Submit  written  requests  for 
single  copies  of  the  "CDRH  Interim 
Regulatory  Policy!  for  External  Penile 
Rigidity  Implant^f'  to  the  Division  of 
Small  Manu£actuiers  Assistance,  Center 
for  Devices  and  Radiological  Health 
(HFZ-220),  Foo4  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesiye  labels  to  assist  that 


office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 
FOR  RJRTHER  MRMIATION  CONTACT: 

Donald  St.  Pierre,  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2194. 
SUPPLEMENTARY  MFORMATKM: 

I.  Background 

External  penile  rigidity  devices  are 
unclassified  medicd  devices  designed 
to  promote  or  nrnintain  sufficient  penile 
rigidity  for  sexual  intercourse.  This 
document  clarifies  when  premarket 
review  is  required  for  new  external 
penile  rigidity  devices  using  a  uniform 
approach.  The  new  policydso  allows 
manufactiirers  the  option  of  marketing 
external  penile  rigidity  devices  as 
prescription  and/or  over  the  coimter 
(OTC)  devices. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
regulation  of  external  penile  rigidity 
devices.  It  does  not  create  (»r  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  tiie  applicable 
statute,  regulations,  or  both.  The  agency 
has  adopted  Good  Guidance  Practices 
[GCP's],  which  set  forth  the  agency's 
policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  doamients  (61  FR  8961, 
February  27, 1997).  This  guidance  is 
issued  as  Level  2  guidance  consistent 
vidth  GGP's. 

n.  Electnmic  Accais 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  using  the 
Worid  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
World  Wide  Web  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Web.  Updated  on  a  regular  basis,  the 
CDRH  Home  Page  includes  the  CDRH 
Interim  Regulatory  Policy  for  External 
Penile  Rigidity  Devices,  device  safety 
alerts,  Fedend  Registn-  reprints, 
information  on  premaricet  submissions 
(including  lists  of  approved  applications 
and  maniifacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  Tlie  CDRH 
Interim  Regulatory  Policy  for  External 
Penile  Rigidity  Devices  will  be  available 
at  http://www.fda.gov/cdrh/ode/ 
expenrig.html. 


A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  |hen  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  losing  in.  and  at  the 
BBS  TOPICS  PACE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  I^VICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

in.  Gommenta 

Interested  persons  may  at  any  time 
submit  writtra  comments  on  the 
guidance  document  to  the  contact 
person.  Comments  will  be  considered  in 
determining  whether  to  revise  or  revoke 
the  guidance  document. 

Dated-  December  1. 1997. 

JoM^B  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radioloffcal  Health. 

[FR  Doc  97-34158  Filed  12-31-97;  8:45  am] 
I  COM  41S».«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnaneing  Admlniatration 

[HCFA-190«-liC] 

RiN093»-AI24 

Medicare  Program;  Schedule  of  UmKe 
on  Home  Health  Agency  Coela  Per 
Viett  for  Cost  Reporting  Periods 
Beginning  on  or  After  October  1 ,  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  conunent  period. 

SUMMARY:  This  notice  sets  forth  a 
revised  schedule  of  limits  on  home 
health  agency  costs  that  may  be  paid 
under  the  Medicare  program  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1997.  These  limits  replace 
the  per  visit  limits  that  were  set  forth  in 
our  July  1. 1996  notice  with  comment 
period  (61  FR  34344)  and  supersede 
those  set  forth  in  our  Jiily  1. 1997  notice 
with  comment  period  (62  FR  35608). 
This  notice  also  provides,  in  accordance 
with  the  Balanced  Budget  Act  of  1997. 
that  there  be  no  changes  in  the  home 
health  per  visit  limits  bx  cost  reporting 
periods  begiiming  on  or  after  July  1, 
1997  and  before  October  1. 1997  (that  is. 
the  cost  limits  set  forth  in  our  July  1. 
1996  notice  will  apply  to  cost  reporting 
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periods  beginning  during  this  time 
period);  that  the  establishment  of  the 
cost  per  visit  limitations  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997  be  based  on  105  percent 
of  the  median  of  the  labor-related  and 
nonlabor  per  visit  costs  for  freestanding 
home  health  agencies;  that  there  be  no 
updates  in  the  home  health  costs  limits 
(including  no  adjustments  for  changes 
in  the  wage  index  or  other  updates)  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1994  and  before  July  1, 
1996;  and  the  wage  index  value  that  is 
applied  to  the  labor  portion  of  the  per 
visit  limitations  be  based  on  the 
geographic  area  in  which  the  home 
health  service  is  furnished. 
DATES:  Effective  Date:  This  is  a  major 
rule  under  title  5,  United  States  Code, 
section  804(2).  As  indicated  in  section 
XI.  A.  of  the  preamble  of  this  notice  with 
comment  period,  pursuant  to  5  U.S.C. 
553(b)(B),  for  good  cause  we  find  that 
prior  noticer  and  comment  procedures 
are  impracticable  and  unnecessary. 
Pursuant  to  5  U.S.C.  section  808(2),  as 
well  as  section  1861(v)(l)(L)(i)  of  the 
Social  Security  Act  (as  amended  by 
section  4602(a)(5)  of  Pub.  L.  105-33), 
this  schedule  of  limits  is  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,1997. 

Comment  Period:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  addresses,  as  provided 
below,  no  later  than  5  p.m.  on  March  3, 
1998. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
Attention:  HCFA-1904-NC,  P.O.  Box 
7517,  Baltimore,  Maryland  21207-0517 
If  you  prefer,  you  may  deliver  your 
..written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington,  DC  20201, 
or 
Room  C5-09-26,  Central  Building,  7500 

Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFAl904NC®hcfa.gov.  E- 
mail  comments  must  include  the  full 
name,  postal  address,  and  affiliation  (if 
applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments. 
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Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmissiciiQ.  In 
commenting,  please  refer  to  file  code 
HCFA-1904-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  pubhcation  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  &t)m  8:30 
a.m.  to  5  pjn.  (Phone:  (202)  690-7890). 
Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  may  view  and 
photocopy  the  Federal  Register 
doaunent  at  most  libraries  designated 
as  Federal  Deposit  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/su_docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
commimications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bussacca,  (410)  786-4602. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Summary 

Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  to  establish  limits  on 
allowable  costs  incurred  by  a  provider 
of  services  that  may  be  paid  under  the 
Medicare  program,  based  on  estimates 
of  the  costs  necessary  in  the  efficient 


delivery  of  needed  health  services. 
Under  this  authority,  we  have 
maintained  limits  on  home  health 
agency  (HHA)  per-visit  costs  since  1979. 
The  limits  may  be  applied  to  direct  or 
indirect  overall  costs  or  to  the  costs 
incurred  for  specific  items  or  services 
furnished  by  the  provider. 
Implementing  regulations  are  located  at 
42  CFR  413.30.  Additional  statutory 
provisions  specifically  governing  the 
limits  applicable  to  IfflAs  are  contained 
at  section  1861(v)(l)(L)  of  the  Act. 
Section  1861(v)(l)(L)(i)  of  the  Act,  as 
amended  by  section  4602(a)  of  the 
Balanced  Budget  Act  of  1997  (BBA  '97), 
Pub.  L.  105-33,  specifies  that  the  cost 
limits  must  not  exceed  105  percent  of 
the  median  of  the  labor-related  and 
nonlabor  per-visit  costs  for  freestanding 
HHAs.  Section  1861(v)(l)(L)(vii)  of  the 
Act,  as  added  by  section  4602(c)  of  BBA 
'97,  requires  that  the  Secretary  establish 
HHA  cost  limits  on  an  annual  basis  for 
cost  reporting  periods  beginning  on  or 
after  Qictober  1  of  each  year  beaming 
in  1998,  (except  the  cost  limits 
established  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997 
must  be  established  by  January  1, 1998). 
In  establishing  these  limits,  the  statute 
directs  the  Secretary  to  use  the 
applicable  hospital  wage  index,  as 
discussed  below. 

This  notice  with  comment  period  sets 
forth  revised  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997.  As  required  by  section 
1861(v)(l)(L)(iii)  of  the  Act,  we  are 
using  the  area  wage  index  appficable 
under  section  1886(d)(3)(E)  of  tiie  Act 
which  were  determined  using  the 
survey  of  the  most  recent  available 
wages  and  wage-related  costs  of 
hospitals  located  in  the  geographic  area 
in  which  the  home  healm  service  is 
furnished.  For  purposes  of  this  notice, 
the  HHA  wage  index  is  based  on  the 
most  recent  hospital  wage  index,  that  is, 
the  prereclassified  hospital  wage  index 
effective  for  hospital  discharges  on  or 
after  October  1, 1997,  which  uses 
Federal  fiscal  year  (FY)  1994  wage  data. 
As  the  statute  also  specifies,  in  applying 
the  hospital  wage  index  to  HHAs,  no 
adjustments  are  to  be  made  to  account 
for  hospital  reclassifications  imder 
section  1886(d)(8)(B)  of  the  Act, 
decisions  of  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
imder  section  1886(d)(10)  of  the  Act,  or 
decisions  by  the  Secretary. 

B.  Relevant  Provisions  of  the  Balanced 
Budget  Act  of  1997 

The  BBA  '97  made  major  changes  that 
affect  the  cost  per  visit  limitations 
applicable  to  services  provided  by  ^ 

HHAs.  The  provisions  of  Pub.  L.  105- 
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inplementing  in  this 
period  are  as 


l.Delay  in  Updjiws 

Section  4602(ii  of  BBA  '97  amended 
section  1861{v)()[)(L)(iii)  of  the  Act  to 
provide  that  thet^  be  no  changes  in  the 
home  health  per!  Visit  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
July  1. 199iand  before  October  1. 1997. 
The  effect  of  thi^  provision  is  that  a 
HHA's  latest  pe^t^sit  cost  limit  for  a 
cost  reporting  period  beginning  on  or 
after  July  1, 1998  and  before  October  1, 
1996.  as  calculated  under  the  notice 
published  July  lt|l996  (61  PR  34344), 
will  remain  in  emct  until  its  cost 
reporting  period!  beginning  on  or  after 
October  1, 1997.  For  providers  entering 
the  Medicare  program  on  or  after  July  1, 
1997  and  before  October  1, 1997,  the 
applicable  cost  l|init  will  be  the  cost 
limit  that  would  [have  applied  for  the 
identical  cost  re^brting  period 
beginning  on  or  alter  July  1, 1996  and 
before  October  1, 1996.  (For  example,  if 
a  provider  enters  the  Medicare  program 
on  July  1,  1997.  with  a  12-month  cost 
reporting  period.  Its  cost  limit  will  be 
determined  in  thjQ  same  manner  as  a 
cost  limit  for  a  period  beginning  July  1. 

1996  and  ending  June  30. 1997.  If  the 

Erovider  entering, the  Medicare  program 
as  a  short  cost  ij^orting  period,  for 
example,  a  period  beginning  July  1. 

1997  and  ending  December  31. 1997.  the 
cost  limit  will  be  determined  in  the 
same  manner  as  fijcost  limit  for  a  period 
beginning  July  1, 1996,  and  ending 
December  31, 19)|B.)  Therefore,  the 
notice  of  schedui  d  of  limits  on  HHA 
costs  per  visit  for  ^ost  reporting  periods 
beginning  on  or  after  July  1, 1997. 
which  was  publi  ijied  in  the  Federal 
Register  (62  FR  33608)  on  July  1. 1997 
has  been  superseded  by  the  change  in 
the  statute.  I 

The  notice  of  s  i^edule  of  Umits  on 
HHA  costs  per  viit.  which  was 

federal  Register  on 

35608)  also 
Its  and  responses  to 
Jlule  of  limits 
!]ederal  Register  on 
.34344).  The 
lonses  in  the  July  1, 
_  Bter  (62  FR  35609 
through  35611)  are  not  repeated  in  this 
notice.  Even  thoi4^  the  cost  limitations 
in  the  July  1, 1997|  Federal  Register 
have  been  superseded  by  Pub.  L.  105- 
33,  the  responses  to  the  comments  to  the 
July  1, 1996  notion  are  still  relevant  and 
effective. 

2.  Reduction  to  limits 

Section  1861(y 
to  the  Act  by  section 


published  in  the 
July  1. 1997  (62 
contained  commi 
the  notice  of  sch( 
published  in  the 
July  1. 1996  (61 
comments  and 
1997  Federal  Ri 


l)(L)(i)(IV)  was  added 
4602(a)(5)  of  the 


BBA  '97  and  requires  the  establishment 
of  the  cost  per  visit  limitations  based  on 
105  percent  of  the  median  of  labor- 
related  and  nonlabor-related  per  visit 
costs  for  freestanding  HHAs.  This  is  a 
change  to  the  previous  requirement  that 
the  cost  limitations  be  established  based 
on  112  percent  of  the  mean  of  the  labor- 
related  and  nonlabor  per  visit  cost  for 
freestanding  HHAs. 

The  impact  of  this  change  will  be 
discussed  in  general  in  the  impact 
statement  in  section  XI  of  this  notice 
with  comment  period. 

3.  Reduction  in  Market  Basket  Updates 

Section  1861(v)(l)(L)(iv)  was  added  to 
the  Act  by  section  4601(a)  of  BBA  97 
and  requires  the  Secretary  not  to  take 
into  account  any  changes  in  the  home 
health  market  basket  with  respect  to 
cost  reporting  periods  which  began  on 
or  after  July  1, 1994  and  before  July  1. 
1996  in  establishing  the  limitations  for 
cost  reporting  periods  beginning  after 
September  30. 1997.  This,  in  effect, 
reduces  the  factors  for  increasing  the 
database  dollars  used  in  calculating  the 
limits.  How  these  factors  are  determined 
is  explained  further  in  section  VII  of  this 
notice  with  comment  period. 

4.  Application  of  per  Visit  Limitation 

Section  1861(v)(l)(L)(iii)  was 
amended  by  section  4604(b)  of  BBA  '97 
to  require  that  the  utilization  of  the  area 
wage  index  applicable  under  section 
1886(d)(3)(E)  of  the  Act  be  determined 
using  the  survey  of  the  most  recent 
available  wages  and  wage-related  costs 
of  hospitals  located  in  the  geographic 
area  in  which  the  home  health  services 
are  furnished.  Previously,  the  sxuvey 
was  from  hospitals  located  in  the 
geographic  area  in  which  the  home 
health  agency  is  located,  and  applied  to 
cost  limitations  for  cost  reporting 
periods  beginning  prior  to  Octol^r  1. 
1997.  In  effect,  the  cost  per  visit 
limitation  that  will  apply  for  the  service 
furnished  by  the  HHA  will  be  the  urban 
or  rural  limit  and  the  appropriate  wage 
index  for  the  geographic  area  where  the 
home  health  service  is  furnished.  A 
Program  Memorandum  (Rev.  AB-97- 
18).  which  was  published  in  September 
1997.  outlined  the  billing  changes  that 
are  needed  to  properly  implement  this 
provision. 

5.  Effective  Date 

Section  1861(v)(l)(L)(vii)  of  the  Act 
was  added  by  section  4602(c)  of  BBA 
*97.  Beginning  fn  1998.  the  Secretary  is 
required  to  establish  the  per-visit  limits 
by  August  1  of  each  year.  However,  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1997.  the  Secretary  need 
only  establish  those  limits  by  January  1. 


1998.  In  accordance  with  section 
1861(v)(l)(L)(vii)(I).  we  are  establishing 
by  January  1. 1998.  the  per-visit  Umits 
for  cost  reporting  periods  beginning  on  . 
or  after  October  1. 1997. 

n.  Updating  the  Wage  Index  on  a 
Budget-Neutral  Basis 

Section  4207(d)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  101-508,  requires  that  in  updating 
the  wage  index,  aggregate  payments  to 
HHAs  should  be  equal  to  the  amount 
that  would  result  from  use  of  the  1982 
wage  index.  On  July  1. 1997.  we 
published  the  appropriate  adjustment 
factor  to  comply  with  this  requirement 
to  ensure  that  payments  were  not 
affected  by  the  hospital  wage  index 
published  on  August  30. 1996. 

As  stated  before,  BBA  '97  was  passed 
and  included  legislation  that  affected 
the  cost  per-visit  Umitations.  The  effect 
of  the  changes  in  the  cost  Umit 
calculations  (reducing  per  visit  limits 
bom  112%  of  the  mean  to  105%  of  the 
median  and  freezing  market  basket 
updates)  impacts  the  level  of  payments 
and,  therefore,  affects  the  budget 
neutrality  factor.  To  determine  the  new 
adjustment  factor,  we  used  the  same 
methodology  as  explained  in  the  July  1, 
1997  Federal  Register,  page  35611. 
using  the  cost  limits  specified  in  this 
notice.  As  has  been  the  case  with  each 
of  the  new  wage  indices  used  in 
calculating  home  health  limits  since  the 
requirement  of  budget  neutrality  was 
established,  agencies  would  have 
received  a  higher  adjusted  cost 
limitation  in  the  aggregate.  Aggregate 
payments  to  HHAs  can  only  be  affected 
to  the  extent  that  agencies  have  costs 
exceeding  the  limits.  When  only  a  small 
portion  of  total  costs  exceed  the  limits, 
the  adjustment  is  effectively  spread  over 
agencies,  and  the  labor  portion  of  the 
limits  needs  to  be  increased  by  a  large 
factor  to  reach  the  amount  by  which 
agencies,  in  the  aggregate,  would  have 
benefited  using  the  1982  wage  index.  It 
follows  that  as  the  portion  of  costs 
exceeding  the  Umits  becomes  larger,  the 
adjustment  factor  becomes  smaller. 
Because  the  new  cost  limits  are  lower, 
more  providers  are  affected  by  the 
limits.  Under  the  old  cost  Umit,  31%  of 
home  health  agencies  were  over  the 
limit,  as  compared  to  65%  of  home 
health  agencies  over  the  new  cost  limit. 
In  order  to  achieve  the  level  of  savings 
that  would  have  occurred  if  the  1982 
wage  index  was  used,  less  of  an  increase 
is  necessary  to  raise  the  limits  to 
achieve  budget  neutraUty.  We  used  the 
same  methodology  as  contained  in  the    . 
Federal  Register  published  July  1. 1997 
and  determined  the  new  budget 
neutrality  factor  to  be  1.009. 
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m.  Update  of  Limits 

The  cost  report  data  used  to  develop 
the  schedule  of  limits  set  forth  in  this 
notice  is  for  the  same  period  as  that 
used  in  setting  the  limits  that  were 
effective  July  1. 1996.  We  have  updated 
the  cost  limits  to  reflect  theexpected 
cost  increases  occurring  between  the 
cost  reporting  periods  for  the  data 
contained  in  the  database  and 
September  30, 1998  (excluding,  as 
required  by  statute,  any  changes  in  the 
home  health  market  basket  for  cost 
reporting  periods  beginning  on  or  after 
July  1,  1994  and  before  July  1,  1996). 

A.  Data  Used 

To  develop  the  schedule  of  limits  that 
is  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
we  extracted  actual  cost  per-visit  data 
from  settled  Medicare  cost  reports  of 
freestanding  HHAs  for  periods  ending 
on  or  after  June  30, 1991,  and  settled  by 
October  1, 1995.  The  majority  of  the  cost 
reports  were  frtim  FY  1993.  We  then 
adjusted  the  data  using  the  latest 
available  market  basket  indexes  to 
reflect  expected  cost  increases  occurring 
between  the  cost  reporting  periods 
contained  in  our  database  and 
September  30,  1998.  However,  section 
1861(v)(l)(L)(iv)  prohibits  the  Secretary 
from  taking  into  account  any  changes  in 
the  home  health  market  basket  with 
respect  to  cost  reporting  periods  which 
began  on  or  after  July  1,  1994  and  before 
July  1, 1996.  Therefore,  we  excluded 
this  time  period  when  we  adjusted  the 
database  for  the  market  basket  increases. 

B.  Wage  Index 

The  wage  index  is  used  to  adjust  the 
labor-related  portion  of  the  limits  to 
reflect  differing  wage  levels  among 
areas.  In  setting  this  schedule  of  limits, 
we  used  the  FY  1998  hospital  wage 
index,  which  is  based  on  1994  hospital 
wage  data. 

Each  HHA's  labor  market  area  is 
determined  based  on  the  deHnitions  of 
Metropolitan  Statistical  Areas  (MSAs) 
issued  by  the  Office  of  Management  and 
Budget  (OMB).  Section  1861(v)(l)(L)(iii) 
of  the  Act  requires  us  to  use  the  current 
hospital  wage  index  (that  is,  the  FY 
1998  hospital  wage  index,  which  was 
published  in  the  Federal  Register  on 
August  29. 1997  (62  FR  46070))  to 
establish  the  HHA  cost  limits. 
Therefore,  this  schedule  of  limits 
reflects  the  MSA  definitions  that  are 
currently  in  effect  under  the  hospital 
prospective  payment  system. 

We  are  continuing  to  incorporate 
exceptions  to  the  MSA  classification 
system  for  certain  New  England 
counties  that  were  identified  in  the  July 


1,  1992  notice  (57  FR  29410).  These 
exceptions  have  been  recognized  in 
setting  hospital  cost  limits  for  cost 
reporting  periods  beginning  on  and  after 
July  1, 1979  (45  FR  41218),  and  were 
authorized  under  section  601(g)  of  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21).  Section  601(g)  of  Public 
Law  98-21  requires  that  any  hospital  in 
New  England  that  was  classified  as 
being  in  an  urban  area  under  the 
classification  system  in  effect  in  1979 
will  be  considered  urban  for  the 
purposes  of  the  hospital  prospective 
payment  system.  This  provision  is 
intended  to  ensure  equitable  treatment 
imder  the  hospital  prospective  payment 
system.  Under  this  authority,  the 
following  counties  have  been  deemed  to 
be  urban  areas  for  purposes  of  payment 
under  the  inpatient  hospital  prospective 
payment  system: 

•  Litchfield  Coimty,  CT  in  the 
Hartford,  CT  MSA. 

•  York  County,  ME  and  Sagadahoc 
County,  ME  in  the  Portland,  ME  MSA. 

•  Merrimack  County,  NH  in  the 
Boston-Brockton-Nashua,  MA-NH  MSA. 

•  Newport  County,  RI  in  the 
Providence-Warwick-Pawtucket,  RI 
MSA. 

We  are  continuing  to  grant  these 
urban  exceptions  for  the  purpose  of 
applying  the  Medicare  hospital  wage 
index  to  the  HHA  cost  limits.  These 
exceptions  result  in  the  same  New 
England  County  Metropolitan  Area 
(NECMA)  definitions  for  hospitals, 
skilled  nursing  facilities  (SNFs),  and 
HHAs.  In  New  England,  MSAs  are 
defined  on  town  boundaries  rather  than 
on  county  lines  but  exclude  parts  of  the 
four  counties  cited  above  that  would  be 
considered  urban  under  the  MSA 
definition.  Under  this  notice,  those  four 
counties  are  urban  under  either 
definition,  NECMA  or  MSA. 

Section  1861(v)(l)(L)(iii),  as  amended 
by  section  4604(b)  of  BBA  '97,  requires 
us  to  establish  these  limits  using  the 
area  wage  index  applicable  under 
section  1886(d)(3)(E)  of  the  Act  and 
determined  using  the  survey  of  the  most 
recent  available  wages  and  wage-related 
costs  of  hospitals  located  in  the 
geographic  area  in  which  the  home 
health  service  is  furnished.  Prior  to  the 
amendment,  the  wage  index  as  applied 
to  the  labor  portion  of  the  per  visit 
limitation  was  based  on  the  location  of 
the  HHA.  Effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1997,  the  wage-index  as  applied  to  the 
labor  portion  of  the  per  visit  limitation 
must  be  based  on  the  geographic 
location  in  which  the  home  health 
service  is  actually  furnished  rather  than 
the  physical  location  of  the  HHA  itself. 
Therefore,  in  establishing  the  limits  for 


the  HHAs,  we  will  apply  the  wage  index 
based  upon  the  location  of  where  the 
service  is  furnished.  See  discussion  in 
section  Vn. 

IV.  Provisions  of  the  HHA  Schedule  of 
Limits 

The  schedule  of  limits  set  forth  below 
was  calculated  using  105  percent  of  the 
median  pwr-visit  costs  of  freestanding 
HHAs  and  is  adjusted  by  theJatest 
estimates  in  the  market  basket  index, 
excluding  any  changes  in  the  home 
health  market  basket  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1994  and  before  July  1, 1996. 

The  schedule  of  limits  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1997,  is  based  on  the 
actual  cost  per-visit  data  from  settled 
Medicare  cost  reports  from  freestanding 
HHAs  for  periods  ending  on  or  after 
June  30, 1991,  and  settled  by  October  1. 
1995.  updated  by  the  market  basket  rate 
of  increase,  excluding  any  changes  in 
the  home  health  market  basket  with 
respect  to  cost  reporting  periods  that 
began  on  or  after  July  1, 1994  and  before 
July  1, 1996,  and  provides  for  the 
following: 

•  "A  classifigation  system  based  on 
whether  an  HHAs  services  are  furnished 
within  an  MSA,  a  NECMA,  and/or  a 
non-MSA  area.  (See  Tables  4a  and  4b  in 
section  IX.  of  this  notice  for  the  listing 
of  MSAs,  NECMAs,  and  rural  areas.) 

•  The  use  of  a  single  schedule  of 
limits  for  hospital-based  and 
freestanding  agencies.  This  single  limit 
is  based  on  the  cost  experience  of 
freestanding  agencies  in  accordance 
with  section  1861(v)(l)(L)(i)  of  the  Act. 

•  The  use  of  a  market  basket  index, 
which  was  developed  from  the  price  of 
goods  and  services  purchased  by  HHAs 
to  account  for  the  impact  of  changing 
wage  and  price  levels  on  HHA  costs. 

•  The  current  hospital  wage  index 
that  is  used  to  adjust  the  labor-related 
portion  of  the  limits.  The  employee 
wage  portion  of  the  market  basket  index, 
including  a  proportionate  share  of 
contract  services  (64.226  percent),  and 
the  employee  benefits  portion  (13.442 
percent)  are  used  to  determine  the  labor 
component  (77.668  percent)  of  all  HHA 
per-visit  costs  used  to  set  the  limits. 

•  Separate  treatment  of  the  labor  and 
nonlabor  components  of  per-visit  costs. 
The  separate  components  of  costs  are 
calculated  by  obtaining  actual  HHA  cost 
data  for  each  agency  for  cost  periods 
ending  on  or  after  June  30, 1991  and 
settled  before  October  1, 1995,  and 
increasing  those  data  by  the  actual  and 
projected  increases  in  the  HHA  market 
basket  index  excluding  any  changes  in 
the  home  health  market  basket  with 
respect  to  cost  reporting  periods  that 
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began  on  or  aftor^  July  1, 1994  and 
before  July  1, 1996.  We  then  separated 
each  HHA's  per>visit  costs  into  labor 
and  nonlabor  p<^rtions,  and  divided  the 
labor  portion  by  the  wage  index  value 
for  the  agency's  ilbcation  to  control  for 
the  effect  of  geog^Bphic  variations  in 
prevailing  wage  levels.  Separate  means 
are  computed  far  the  labor  and  nonlabor 
components  of  ^r-visit  costs.  For  each 
comparison  group,  the  resulting 
amoimts  are  shown  in  Table  3  of  section 
Vmofthisnotiaa. 

•  The  application  of  a  cost-of-living 
adjustment  to  the  nonlabor  portion  of 
the  limit  for  HHAs  located  in  Alaska, 


Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands. 

•  Limits  are  determined  for  the  per- 
visit  cost  of  each  type  of  home  health 
service:  skilled  nursing  care,  physical 
therapy,  speech  pathology,  occupational 
therapy,  medical  social  services,  and 
home  health  aide. 

•  Application  of  the  limits  in  the 
aggregate  after  an  HHA's  actual  costs  are 
adjusted.  An  HHA's  actual  costs  are 
adjusted  for  individual  items  of  cost  that 
are  found  to  be  excessive  under 
Medicare  principles  of  provider 
pajrment  and  for  costs  that  are  not 
included  in  the  limitation  amount.  The 


limits  are  applied  in  the  aggregate  to  the 
cost  remaining  after  these  adjustments 
are  made.  Payment  is  limited  to  the 
lesser  of  the  actual  costs,  the  cost 
aggregated  limits,  or  the  per  beneficiary 
limitation.  The  per-benefidary 
limitation  must  be  established  by  April 
1, 1998.  under  section  1861(v)(l)(L)(vii), 
as  added  by  section  4602(c)  of  BBA  '97 
and  will  be  effective  for  cost  reporting 
periods  beginning  October  1, 1997. 

V.  Market  Basket 

The  1993-based  cost  categories  and 
weights  are  listed  in  Table  1  below. 


Table  1.— 1993-Based  Cost  Categories,  Weights,  and  Price  Proxies 


Cost  category 


kMairatnano 
«&Qaneral, 

ne  ....I 

Print*  J 


Compensation.  Inctuding  allocated  Contract  Services'  Labor 

Wages  and  Salaries,  Including  allocated  Contract  Services' 

Latx>r. 
Employee  beit^lits,  IrKluding  allocated  Contract  Services' 
LatMT. 
Operations  &  Maintenance 

Administrative  &  Qaneral,  including  allocated  Contract  Services' 
Non-Labor. 
Telephone 
Paper& 

Postage i.... 

Other  Admini^iiative  &  General,  including  allocated  Con- 
tract Servicas  Norvlabor. 

Transportation i.i. 

Capital-Reiated  ..4. 

Insurance _. 

Fixed  Capital ... 

Movable  Capital 

Other  Expenses,  iriduding  allocated  Contract  Services'  Non- 
Labor. 


Total 


199ate8ed 
rrutftot  bas- 
ket weight 


77.668 
64.226 

13.442 

0.832 
9.569 

0.725 
0.529 

0.724 
7.591 

3.405 
3.204 
0.560 
1.764 
0.880 
5.322 


100.000 


Price  proxy 


HHA  Occupational  Wage  Index. 
HHA  Occupational  Benefits  Index. 
CPt-U  Fuel  &  Other  Utilities. 


CPI-U  Telephone. 

CPI-U  Household  Paper,  Paper  Products  &  Stationery  Sup- 
plies. 
CPI-U  Postage. 
CPI-Seortces. 

CPI-LI  Private  Transportation. 

CPMJ  Household  Insurance. 
CPI-U  Owner's  Equivalent  Rent 
PPI  Machinery  &  Equipment. 
CPMJ  All  Items  Less  Food  &  Energy. 


VI.  Methodologyj  ^or  Determining  Cost- 
Per^Visit  Limits 

A.  Data 

For  this  notice^  Ithe  cost-per-visit  limit 
values  were  detertnined  by  extracting 
settled  actual  cost-per-visit  data  from 
Medicare  cost  reports  for  cost  reporting 


January  31 

February  28  ... 

March  31  

April  30  

May  31 

June  30 

July  31  

August  31  

Septemt>er  30 

October  31 

November  30  . 


periods  ending  on  or  after  June  30, 1991, 
and  settled  before  October  1, 1995.  We 
then  adjusted  the  data  using  the  latest 
available  market  basket  factors  to  reflect 
expected  cost  increases  occiuring 
between  the  cost  reporting  periods 
contained  in  our  database  and 


September  30, 1998  excluding  any 
changes  in  the  home  health  market 
basket  with  respect  to  cost  reporting 
periods  which  began  on  or  after,  July  1. 
1994  and  before  July  1, 1996.  The 
following  adjustment  factors  were  used 
to  compute  the  per-visit  costs: 


Table  2.— Factors  for  Inflating  Database  Dollars  to  September  30, 1998 

[Inflation  Adjustment  Factors']  '' 


Fiscal  year  end 


1992 


1.13438 
1.13111 
1.12791 
1.12476 
1.12166 
1.11859 


1993 


1.11250 
1.10947 
1.10642 
1.10336 
1.10033 
1.09737 
1.09450 
1.09168 
1.08891 
1.08619 
1.08349 


1994 


1.07813 
1.07550 
1.07295 
1.07046 
1.06800 
1.06565 
1.06354 
1.06165 
1.05993 
1.05838 
1.05706 
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Table  2.— Factors  for  Inflating  Database  Dollars  to  September  30,  199&— Continued 

[Inflation  Adjustment  Factors'] 


Fiscal  year  end 


December  31 


1992 


1.11554 


1993 


1.08080 


1994 


1.05599 


fflU^[^nF5r!^^RrS^o?^/SLQ'^?/'^®''\P''^"*=®*'  ^l^^^^J^^  forecasts  are  from  Standard  and  Poor's  DRI  3rd  QTR  1997; 
@US5IM/TREND25YR0897@CISSIM/Control973  forecast  exerose  which  has  historical  data  through  1997:2. 


Multiplying  nominal  dollars  for  a 
given  fiscal  year  end  by  their  respective 
inflation  adjustment  factor  will  express 
those  dollars  in  the  dollar  levels  for  the 
fiscal  year  ending  September  30, 1998. 

The  procedure  followed  to  develop 
these  revised  tables,  based  on 
requirements  from  the  BBA  '97,  was  to 
hold  the  June  1994  level  for  input  price 
index  constant  through  June  1996.  From 
July  1996  forward,  we  trended  the 
revised  index  forward  using  the 
percentage  gain  each  month  from  the 
HCFA  Home  Health  Agency  Input  Price 
Index.  Thus  the  monthly  trend  of  the 
revised  index  is  the  same  as  that  of  the 
HCFA  market  basket  for  the  period  firom 
July  1996  forward, 

B.  Cost  Reporting  Periods  Consisting  of 
Fewer  Than  12  Months 

HHAs  may  have  cost  reporting 
periods  that  are  less  than  12  months  in 
length.  This  may  happen,  for  example, 
when  a  new  provider  enters  the 
Medicare  program  after  its  selected 
fiscal  year  has  already  begun,  or  when 
a  provider  experiences  a  change  of 
ownership  before  the  end  of  the  cost 
reporting  period.  As  explained  in 
section  IV.  of  this  preamble,  the  data 
used  in  calculating  the  cost  limits  were 
updated  to  September  30, 1998. 
Therefore,  the  cost  limits  published  in 
this  notice  are  for  a  12-month  cost 
reporting  period  beginning  October  1, 
1997  and  ending  September  30,  1998. 
For  12-month  cost  reporting  periods 
beginning  after  October  1, 1997  and 
before  October  1, 1998,  cost  reporting 
year  adjustment  factors  are  provided  in 
Table  5.  However,  when  a  cost  reporting 
period  consists  of  fewer  than  12  months, 
adjustments  must  be  made  to  the  data 
that  have  been  developed  for  use  with 
12-month  cost  reporting  periods.  To 
promote  the  efficient  dissemination  of 
cost  limits  to  providers  with  cost 
reporting  periods  of  fewer  than  12 
months,  we  are  publishing  the  following 
examples  and  tables  to  enable 
intermediaries  to  calculate  the 
applicable  adjustment  factors. 

Cost  reporting  periods  of  fewer  than 
12  months  may  not  necessarily  begin  on 
the  first  of  the  month  or  end  on  the  last 
day  of  the  month.  In  order  to  simplify 
the  process  in  calculating  "short 
period"  adjustment  factors,  if  the  short 


cost  reporting  period  begins  before  the 
sixteenth  of  the  month,  we  will  consider 
the  period  to  have  begun  on  the  first  of 
that  month.  If  the  start  period  begins  on 
or  after  the  sixteenth  of  the  month,  it 
will  be  considered  to  have  begun  at  the 
beginning  of  the  next  month.  Also,  if  the 
short  period  ends  before  the  sixteenth  of 
the  month,  we  will  consider  the  period 
to  have  ended  at  the  end  of  the 
preceding  month;  if  the  short  period 
ends  on  or  after  the  sixteenth  of  the 
month,  it  will  be  considered  to  have 
ended  at  the  end  of  that  month. 

Examples: 

1.  After  approval  by  its  intermediary,  an 
HHA  changes  its  fiscal  year  end  from  June  30 
.  to  December  31.  Therefore,  the  HHA  had  a 
short  cost  reporting  period  beginning  on  July 
1, 1998  and  ending  on  December  31, 1998. 
The  cost  limits  that  apply  to  this  short  period 
must  be  adjusted  as  follows: 
Step  1— From  Table  6,  sum  the  index  levels 
for  the  months  of  July  1998  through 
December  1998:  6.63687. 
Step  2— Divide  the  results  from  Step  1  by  the 
number  of  months  in  the  short  period. 
6.63687-^6=1.106145 
Step  3 — From  Table  6,  sum  the  index  levels 
for  the  months  in  the  common  jjeriod  of 
October  1997  through  September  1998. 
13.06926 
Step  4 — Divide  the  results  in  Step  3  by  the 
number  of  months  in  the  common 
period. 
13.06926^12=1.089105 
Step  5 — Divide  the  results  from  Step  2  by  the 
results  from  Step  4.  This  is  the 
adjustment  factor  to  be  applied  to  the 
published  limits. 
1. 106145-1-1.089105=1.01 5646 
Step  6 — Apply  the  results  from  Step  5  to  the 
published  cost  limits. 

a.  Urban  Skilled  Nursing  Labor  Portion, 
-«67.91xl.015646=$68.97 

b.  Urban  Skilled  Nursing  Nonlabor  Portion, 
S19.18xl.015646=Sl9.48 

2.  An  HHA  with  a  fiscal  year  end  of 
November  30, 1998  changes  ownership  on 
September  21, 1998.  The  HHA  is  required  to 
file  a  terminated  cost  report  for  the  period  of 
December  1. 1997  to  September  21, 1998.  The 
cost  limits  that  apply  to  this  short  period 
must  be  adjusted  as  follows: 
Step  1— From  Table  6.  sum  the  index  level 
for  the  month  of  December  1997  through 
September  1998. 
10.91945 
Step  2— Divide  the  results  from  Step  1  by  the 
number  of  months  in  the  short  period. 
10.91945-5-10=1.091945 


Step  3— From  Table  6,  sum  the  index  levels 
for  the  months  in  the  common  period  of 
October  1997,  through  September  1998. 
13.06926 
Step  4— Divide  the  results  bom  Step  3  by  the 
number  of  months  in  the  common 
period. 
13.06926+12=1.089105 
Step  5— Divide  the  results  from  Step  2  by  the 
results  from  Step  4. 
1.091945-1-1.089105=1.002608 
Step  6 — Apply  the  results  from  Step  5  to  the 
published  cost  limits. 

a.  Urban  Skilled  Nursing  Labor  Portion, 
$67.91x1 .002608=568.09 

b.  Urban  Skilled  Nursing  Non-Labor 
Portion,  $19.18xl.002608=$19.23 

C.  Standardization  for  Wage  Levels 

After  adjustment  by  the  market  basket 
index,  we  divided  each  HHA's  per-visit 
costs  into  labor  and  nonlabor  portions. 
The  labor  portion  of  costs  (77.668 
percent  as  determined  by  the  market 
basket)  represents  the  employee  wage 
and  benefit  factor  plus  the  contract 
services  factor  fi-om  the  market  basket. 
We  then  divided  the  labor  portion  of 
per-visit  costs  by  the  wage  index 
applicable  to  the  HHA's  location  to 
arrive  at  an  adjusted  labor  cost. 

D.  Adjustment  for '  'Outliers  " 

We  transformed  all  per-visit  cost  data 
into  their  natural  logarithms  and 
grouped  them  by  type  of  service  and 
MSA,  NECMA,  or  non-MSA  location,  in 
order  to  determine  the  median  cost  and 
standard  deviation  for  each  group.  We 
then  eliminated  all  "outlier"  costs 
which  were  all  per-visit  costs  under  10 
dollars  and  per  visit  costs  over  800 
dollars,  retaining  only  those  per-visit 
costs  within  two  standard  deviations  of 
the  median  in  each  service. 

E.  Basic  Service  Limit 

We  calculate  a  basic  service  limit 
equal  to  105  percent  of  the  median  labor 
and  nonlabor  portions  of  the  per-visit 
costs  of  freestanding  HHAs  for  each  type 
of  service.  (See  Table  3  in  section  IX.) 

VII.  Computing  the  Adjusted  Limit 

A.  Adjustment  of  Cost  Limits  by  Wage 
Index 

To  arrive  at  the  adjusted  limit,  which 
is  to  be  applied  to  each  service 
furnished  by  an  HHA  based  on  where 
the  service  is  furnished,  the  HHA's 


UMf 
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intermediary  fiM  determines  the 
adjusted  labor-related  component  by 
multiplying  the  Ifibor-related 
component  of  tl^^  limit  by  the 
appropriate  wagd  index  and  by 
multiplying  the  adjusted  labor-related 
component  by  the  special  labor 
adjustment  for  budget  neutrality.  (See 
example  below  aiid  Tables  4a  and  4b  in 
section  VIII.  of  this  notice.)  The  sum  of 
the  nonlabor  component  plus  the  labor- 
related  component  is  the  adjusted  limit 


applicable  to  thi 
theHHA 


service  furnished  by 


Example— Calculation  of  Adjusted 
Occupational  Therapy  Limit  for  an 
Occupational  Tkfcrapy  Service 
Furnished  in  Dallas,  TX  by  a 
Freestanding  r 

Lalmr  component  rlrable  3) S73.20 

Wage  index  value  (jTable  4a) 0.9703 

Labor  portion  .1 $71.03 

Special  labor  adjustment  for 

budget  neutrality! 1.009 

Adjusted  labor  portion  S71.67 

Nonlabor  component  (Table  3)  $21.00 
Adjusted  occupati  d  nal  therapy 

$92.67 


market  basket  index,  and  is  used  to 
account  for  inflation  in  costs  that  will 
occur  after  the  date  on  which  the  limits 
become  effective. 

For  example,  if  the  HHA  in  the 
example  above  had  a  cost  reporting 
period  beginning  January  1, 1998,  its 
per-visit  therapy  limit  would  be  further 
adjusted  as  follows: 

computation-of  revised  lll^t  for 
Occupational  Therapy 


Adjusted  per-visit  limit 

Adjustment  factor  from  Table 

5  

Revised  per-visit  limit 


$92.67 

1.00781 
$93.39 


limit 


B.  Adjustment fii  Reporting  Year 

If  an  HHA  has  si  12-month  cost 
reporting  period  beginning  on  or  after 
November  1, 1997,  the  adjusted  per-visit 
limit  for  each  se^ice  is  again  revised  by 
an  adjustment  {akf.oT  from  Table  5  that 
corresponds  to  tljife  month  and  year  in 
which  the  cost  reporting  period  begins. 
Each  factor  reprejsents  the  compounded 
rate  of  monthly  increase  derived  from 
the  projected  anil  lal  increase  in  the 


Skilled  nursing  .... 
Physical  therapy  . 
Home  health  akje 


Total  Visits  . 
Aggregate  cost 


In  this  example,  the  revised  adjusted 
per-visit  limit  for  occupational  therapy 
services  furnished  in  Dallas,  TX  by  this 
HHA  for  the  cost  reporting  period 
beginning  January  1, 1998,  is  $93.39  per 
visit. 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  calculation  of  the  adjustment 
factor  must  be  made.  This  results  from 
the  fact  that  projections  are  computed  to 
September  30, 1998.  This  calculation  is 
done  using  the  methodology  described 
in  section  vn.B. 

VIII.  Schedule  of  Limits 

The  schedule  of  limits  set  forth  below 
applies  to  cost  reporting  periods 
begirming  on  or  after  October  1, 1997. 
The  intermediaries  will  compute  the 
adjusted  limits  using  the  wage  index 
published  in  Tables  4a  and  4b  of  section 

IX.  and  will  notify  each  HHA  they 

Determining  the  Aggregate  Cost  Limit 


service  of  its  applicable  cost  per-visit 
limit  for  the  areas  where  the  HHA 
furnishes  each  type  of  service.  Each 
HHA's  aggregate  limit  cannot  be 
determined  prospectively,  but  depends 
on  each  HHA's  Medicare  visits  for  each 
type  of  service  furnished  by  location  of 
the  service  for  the  cost  reporting  periods 
subject  to  this  notice. 

The  HHA  costs  that  are  subject  to  the 
limits  include  the  cost  of  medical 
supplies  routinely  furnished  in 
conjunction  with  patient  care.  Durable 
medical  equipment,  orthotics, 
prosthetics,  and  other  medical  supplies 
directly  identifiable  as  services  to  an 
individual  patient  are  excluded  from  the 
per-visit  costs  and  are  paid  without 
regard  to  this  schedule  of  limits.  (See 
Chapter  IV  of  the  Hom^  Health  Agency 
Manual  (HCFA  Pub.  11).) 

The  intermediary  will  determine  the 
limit  for  each  HHA  by  multiplying  the 
number  of  Medicare  visits  for  each  type 
according  to  the  location  of  where  the 
service  is  furnished  by  the  HHA,  by  the 
respective  per-visit  cost  limit.  The  sum 
of  these  amounts  is  compared  to  the 
HHA's  total  allowable  cost. 

Example:  HHA  X.  a  freestanding 
agency  located  in  Richmond,  VA,  and 
all  its  services  in  the  Richmond,  VA, 
MSA  furnished  5,000  covered  skilled 
nursing  visits.  2,000  physical  therapy 
visits,  and  4,000  home  health  aide  visits 
to  Medicare  beneficiaries  during  its  12- 
month  cost  reporting  period  beginning 
October  1, 1997.  The  aggregate  cost  Umit 
for  the  HHA  is  calculated  as  follows: 


Type  of  visit 


imit 


Visits 


5,000 
2.000 
4,000 


11,000 


bbor  adjustment  of  1.009  for  budget  neutrality. 


^  Includes  special 


Before  the  lirails  are  applied  during 
settlement  of  the  cost  report,  the  HHA's 
actual  costs  are  reduced  by  the  amount 
of  individual  iteiiiS  of  cost  (for  example, 
administrative  coihpensation  and 
contract  services!  ihat  are  found  to  be 


htonlabor 
portion 


$19.18 

20.78 

9.35 


Adjusted 
labor  por- 
tion' 


$62.71 
67.78 
30.39 


Adjusted 
limit 


$81.89 
88.56 
39.74 


AggreQate 
limrt 


$409,450 
177,120 
158,960 


$745,530 


excessive  under  the  Medicare  principles 
of  provider  payment.  That  is,  the 
intermediary  reviews  the  various 
reported  costs,  taking  into  account  all 
the  Medicare  payment  principles;  for 
example,  the  cost  guidelines  for 


physical  therapy  furnished  under 
arrangements  (42  CFR  413.106)  and  the 
limitation  onspsts  that  are  substantially 
out  of  line  v«th  those  comparable  HHAs 
(42  CFR  413.9). 


Table  3.— Per  Visit  Limits  For  Home  Health  Agencies 


Type  of  visit 


MSA  (NECMA)  kxakbn: 
Skilled  nursing  cere 


Limit 


$87.09 


Labor 
portton 


$67.91 


Nonlabor 
portion^ 


$19.18 
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Table  3.— Per  Visit  Limits  For  Home  Health  Agencies— Continued 


Type  of  visit 


Physical  therapy 

Speech  pathology  , 

Occupational  therapy  ... 
Medical  social  sen/ices 

Home  health  aide 

Non-MSA  location: 

Skilled  nursing  care 

Physical  therapy 

Speech  pattiology  

Occupational  therapy  ... 
Medical  social  services 
Home  health  aide 


Limit 


94.18 
94.57 
94.20 
119.76 
42.26 

97.09 
103.81 
109.94 
111.00 
149.21 

42.09 


Labor 
portion 


73.40 
73.50 
73.20 
93.23 
32.91 

79.25 
84.49 
89.45 
90.25 
121.56 
34.34 


Nonlat>or 
portion' 


20.78 
21.07 
21.00 
26.53 
9.35 

17.84 
19.32 
20.49 
20.75 
27.65 
7.75 


follo'l!?n?SS^VaS^nt'^^^^  '"  ^^'  ''^*^''  ''""'°  "'"'"  ^  ^'^  ''"^''  '^'^^^  ^'^  '""'^^  "^  "^"'"P'^'^S  »'«'"  ''^  ^^ 


Location 


AlasJ<a  ; 

Hawaii:  ■ " 

County  of  Honolulu 

County  of  Hawaii '..".!»!'!!l"!."i!^!!.."!l"!!.!.".l.".."." 

County  of  Kauai """"!1"!!.""17.."."!"!!!!"""!"!!!! 

County  of  Maui  !..'..........""".".".". 

County  of  Kalawao ....!!!!."!!!."!!!!!!!"!! 

Puerto  Rico !.Z!!!!."I!!!.".".""!..."!!."™"     

Virgin  Islands  """""""" ' 


Adjustment 
factor 


1.150 

1.225 
1.150 
1.200 
1.225 
1.225 
1.100 
1.125 


DC.  Wage  Indexes 

Table  4a— Wage  index  for  Urban 
Areas 


Table  4a— Wage  index  for  Urban 
Areas— Continued 


Table  4a— Wage  index  for  Urban 
Areas — Continued 


Uitian  Area 

(Constituent  Counties  or  County 

Equivalents) 

0040    Abilene,  TX 

Taylor,  TX 
0060    Aguadilla,  PR  

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 
0080    Akron,  OH  

Portage,  OH 

Summit,  OH 
0120    Albany,  GA 

Dougherty,  GA 

Lee,  GA 

0160    Albany-Schenectady-Troy, 

NY  

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 
0200    Albuquerque,  NM  

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
0220    Alexandria,  LA 

Rapides,  LA 

0240    Allentown-Bethlehem-Eas- 

ton,  PA  

Carbon,  PA 
Lehigh,  PA 
Northampton,  Pf 


Wage 
Index 


'0.8287 
0.4188 

0.9772 
0.7914 

0.8480 


0.9309 

0.8162 
1.0086 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 

0280    Altoona,  PA 

Blair,  PA 
0320    Amarillo,  TX 

Potter,  TX 

Randall,  TX 
0380    AK  Anchorage,  AK 

Anchorage, 
0440    Ann  Arbor,  Ml  

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw.  Ml 
0450    Anniston.  AL 

Calhoun,  AL 
0460    Appleton-Oshkosh-Neenah, 

Wl 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago.  Wl 
0470    Arecibo,  PR 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
0480    Asheville.  NC 

Buncombe.  NC 

Madison,  NC 
0500    Athens.  GA 

Clarice,  GA 

Madison,  GA 

Oconee,  GA 
0520    Atlanta,  GA 

Banow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 


Wage 
Index 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


0.9137 

Clayton,  GA 
Cobb,  GA 

0.9425 

Coweta,  GA 
DeKalb,  GA 
Douglas,  GA 

1.2842 

Fayette,  GA 
Forsyth.  GA 

1.1785 

Fulton.  GA 
Gwinnett,  GA 
Henry,  GA 
Newton,  GA 

0.8266 

Paulding,  GA 
Pickens,  GA 
Rockdale.  GA 

0.8996 

Spalding,  GA 
Walton,  GA 

0560    Atlantic  City-Cape  May,  NJ 

1.1155 

Atlantk:  City.  NJ 

0.4218 

Cape  May,  NJ 

0600    Augusta-Aiken,  GA-SC  

0.9333 

Columbia,  GA 

McDuffie,  GA 

0.9072 

Richmond,  GA 
Aiken,  SC 
Edgefield,  SC 

0.9087 

0640    Austin-San  Marcos,  TX 

Bastrop,  TX 
Caldwell,  TX 
Hays,  TX 

0.9133 

0.9823 

Travis,  TX 
Williamson,  TX 

0680    Bakersfield.  CA  

1  0014 

Kern,  CA 

0720    Baltimore,  MD  ...„ 

0.9689 

Wage 
Index 


UMI 
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TABLE  4a--WAGE  INDEX  FOR  URBAN        TABLE  4a-WAGE  INDEX  FOR  URBAN ,      TABLE  4a-WAGE  INDEX  FOR  URBAN 

AREA$— Continued  AREAS-Continued  AREAS-Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


WA. 


Anne  Arundel,  1(0 
Baltimore,  MD 
BaKimora  City, 
Carroll,  MD 
Harford,  MD 
Howard,  MD 
Queen  Annes, 
0733    Bangor,  M| 
Penobscot,  ME 
0743    Bamstable>Yarmouth,  MA 
Barnstable,  MA 

0760    Baton  Rouge,  LA 

Ascension,  LA 
East  Baton  RoMoe,  LA 
Livingston,  LA 
West  Baton  RoiMe,  LA 
0840    Beaumom-R>rt  Arthur,  TX 
Hanfln,  TX 
Jefferson,  TX 
Orange,  TX 
0660    BeNinghamL 

Whatcom,  WA 
0870    Benton  Haibor,  Ml .. 
Benlen,  Ml 

0875    Bergen-Paflaic,  NJ 
Bergen,  NJ  Passive,  NJ 
0880    BIHIngs,  MT 
Yellowstone,  Mt 
0920    Biloxi-Qulfbdft-Pascagouia, 

MS 

Hancock,  MS 
Harrison,  MS 
Jackson,  MS 
0960    Bingh»nto4|  NY 
Broonrte,  NY 
Ttoga,NY 
1000    Binninghan^, 
Blount  AL 
Jefferson,  AL 
St.  Clair,  AL 
Shelby,  AL 
1010    Bismarck,  r^(> 
Burleigh,  ND 
Morton,  ND 
1020    Bkxxningtoji 

Monroe,  IN 
1040    BloomingtoiUNonnal,  IL 

McLean,  IL 
1080    Boise  City,  t 
Ada,  ID  I 

Canyon,  ID 
1123    Boston-Wowester         Law- 
rence-Lowell- 
Brockton,  MA-Nljl 
Bristol,  MA 
Essex,  MA 
MkJdIesex,  MA 
Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 
Worcester,  MA 
Hillsborough,  NH 
Menimack,  NH 
Rockingham,  NH 
Strafford,  NH 
1125    BouWer-Lorbmont.  CO 

Boukier,  CO 
1145    Brazoria,!) 
Brazoria,  TX 


w^e 
Index 


0.9478 
1.4291 
0.8382 

0.8593 

1.1221 
0.8634 
1.2156 
0.9783 

0.8415 

0.8914 
0.9005 

0.7695 

0.9128 
0.8733 
0.8856 

1.1506 


1.0015 
0.9341 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


1 150    Bremerton,  WA 

Kitsap,  WA 
1240    Brownsviile-Harlingen-San 

Benito,  TX 

Cameron,  TX 
1260    Bryan-College  Statkxi,  TX  .. 

Brazos,  TX 
1280    Buffalo-Niagara  Falls,  NY  ... 

Erie,  NY 

Niagara,  NY 
1303    Burtlnglon,  VT  

Chitiahden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310   Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

CMra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
1320    Canton-MassiNon,  OH 

Canoll,  OH 

Stark,  OH 
1350   Casper,  WY 

Natrona,  WY 
1360    Cedar  Rapkte,  lA 

Unn,  lA 
1400    Champalgn-UrtMna,  IL 

Champaign,  IL 
1440    Charieston-North     Charies- 

ton,  SC i 

Bertteiey,  SC 

Charieston,  SC 

Dorcf)ester,  SC 
1450   Charieston,  WV 

Kanawha,  WV 

Putnam,  WV 
1520   Chariotte-Gastonia-Rock 

Hill,  NC-SC 

Cabarms,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Unton,  t^ 

Yorit.  SC 
1540    Chariottesvflle,  VA 

Albemarie,  VA 

Chartottesville  Qty,  VA 

Ruvanna,  VA 

Greene,  VA 
1560    Chattanooga,  TN-GA  

Catoosa,  GA 

Dade,  QA 

Walker,  QA 

Hamilton.  TN 

Marion,  TN 
1580    Cheyenne.  WY 

Laramie,  WY 
1600    Chfcago,  IL 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Gomdy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry.  IL 

Will,  IL  I 


Wade 
Index 


Urt>an  Area 

(Constituent  Counties  or  County 

Equivalents) 


1.0999    1620    Chfco-Paradlse.  CA 

Butte,  CA 

1640    Cincinnati,  OH-KY-IN  

0.8740       Dearborn,  IN 

Ohk),  IN 
0.8571        Boone.  KY 

Campbell.  KY 
0.9272       QanaHn,  KY 

Grant,  KY 

Kenton,  KY 
1.0142        Pendleton.  KY 

Brown,  OH 

OennonLOH 

Hamilton,  OH 
0.4459       Warren.  OH 

1660    Clari(Sville-Hopkinsvine.  TN- 

KY 

Christian.  KY 

Montgomery.  TN 
1680    Cleveiand-Lorain-Elyria.  OH 
0.8961       Ashtabula,  OH 

Cuyahoga,  OH 

Ge»jga,OH 
0.9013       Lake,  OH 

Lorain,  OH 
0.8529       Medina,  OH 

1720    Cok>rado  Springs.  CO 

0.8824        El  Paso.  CO 

1740    Columbia.  MO  

Boone.  MO 
0.8807     1760    Columbia.  SC  

Lexington,  SC 

Richland.  SC 
1800    Columbus.  QA-AL  Russell, 
0.9142        AL 

Chattanoochee.  QA 

Harris.  GA 

Muscogee.  GA 
0.9710     1840    Columbus.  OH 

Delaware,  OH 

FairfieW,  OH 

Franklin,  OH 

LteMng.  OH 

Madison.  OH 

Pk:kaway.  OH 

1880    Corpus  Christi.  TX 

0.9051        Nueces.  TX 

San  Patrick),  TX 
1900    Cumbertand,  MD-WV 

Allegany,  MD 

MInaraJ.  WV 
0.8658     1920    DaMas.  TX 

Collin,  TX 

Dallas.  TX 

Denton.  TX 

EHis.  TX 

Henderson.  TX 
0.7555        Hunt  TX 

Kaufman,  TX 
1.0860        Rockwall,  TX 

1950    Danville.  VA 

DanviHe  City,  VA 

Pittsylvania.  VA 
1960    Davenport-Rock   Isiand-Mo- 

line,  lA-IL 

Scott.  lA 

Henry.  IL 

Rock  Island,  IL 
2000    Dayton-SpringfieM.  OH  


Wage 
Index 


1.0429 
0.9474 


0.7852 
0.9604 


0.9316 
0.9001 
0.9192 

0.8288 

0.9793 


0.8945 
0.8822 
0.9703 


0.8146 


0.8405 


0.9584 
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Table  4a— Wage  index  for  Urban 
Areas — Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


Claris  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 

2020    Daytona  Beach,  FL  

Flagler,  FL 
Volusia,  FL 

2030    Decatur,  AL  

Lawrence,  AL 
Morgan,  AL 

2040    Decatur.  IL 

Macon,  IL 

2080    Denver,  CO  

Adams,  CO 
Arapahoe,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 

2120    Des  Moines,  lA 

Dallas,  lA 
Polk,  lA 
Warren,  lA 

2160    Detroit.  Ml 

Lapeer,  Ml 
Macomb,  Ml 
Moiiroe,  Ml 
Oakland,  Ml 
St.  Qair,  Ml 
Wayne,  Ml 

2180    Dothan,  AL  

Dale,  AL 
Houston,  AL 

2190    Dover,  DE 

Kent.  DE 

2200    Dubuque,  lA  

Dubuque,  lA 
2240    Duluth-Superior,  MN-WI  .... 
St.  Louis,  MN 
Douglas,  Wi 

2281    Dutchess  County,  NY 

Dutchess,  NY 

2290    Eau  Claire,  WI 

Chippewa,  WI 
Eau  Claire.  WI 

2320    El  Paso,  TX  

El  Paso,  TX 

2330    Elkhart-Goshen,  IN 

Elkhart,  IN 

2335    Elmira,  NY  

Chemung,  NY 

2340    Enid,  OK 

Garfiekl,  OK 

2360    Erie,  PA 

Erie,  PA 

2400    Eugene-Springfield,  OR 

Lane,  OR 
2440    Evansville-Henderson,      IN- 
KY   

Posey,  IN 
Vanderburgh,  IN 
Warrick,  IN 
Henderson,  KY 
2520    Fargo-Moorhead,  ND-MN  . 
Clay,  MN 
Cass.  ND 

2560    Fayetteville,  NC 

Cumberiand,  NC 

2580    Fayeneville-Springdale-Rog- 

ers,  AR  

Benton,  AR 


Wage 
Index 


0.8375 

0.8286 

0.7915 
1.0386 


0.8837 


1.0825 


0.8070 

0.9303 
0.8088 
0.9779 

1.0632 
0.8764 

1.0123 
0.9081 
0.8247 
0.7962 
0.8862 
1.1435 

0.8641 


0.9937 

"0.8734 

0.7461 


Table  4a— Wage  index  for  Urban 
Areas — Continued 


Urt)an  Area 

(Constituent  Counties  or  County 

Equivalents) 


Washington,  AR 

2620    Flagstaff,  AZ-UT 

Coconino,  AZ 
Kane,  UT 

2640    FliQt,  Ml  

Genesee.  Ml 

2650    Florence.  AL 

Colbert,  AL 
Lauderdale,  AL 

2655    Florence,  SC  

Florence,  SC 
2670    Fort  Collins-Loveland,  CO  .. 
Larimer,  CO 

2680    Ft.  Lauderdale,  FL 

Broward,  FL 
2700    Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
2710    Fort  Pierce-Port  St.  Lucie 

FL  

Martin,  FL 
St.  Lucie,  FL 

2720    Fort  SnM),  AR-OK  

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

2750    Fort  Walton  Beach,  FL 

Okaloosa,  FL 

2760    Fort  Wayne.  IN 

Adams,  IN  . 
Allen,  IN 
DeKalb,  IN 
Huntington,  IN 
Wells,  IN 
Whitley,  IN 
2800    Forth  Worth-Ariington,  TX  ... 
Hood,  TX 
Johnson,  TX 
Parker,  TX 
Tarrant,  TX 

2840    Fresno,  CA 

Fresno,  CA 
Madera,  CA 

2880    Gadsden,  AL  

Etowah,  AL 

2900    Gainesville,  FL  

Alachua,  FL 
2920    Galveston-Texas  City,  TX  ... 
Galveston,  TX 

2960    ary.  IN 

Lake,  IN 
Porter,  IN 

2975    Glens  Falls.  NY '.... 

Wan-en.  NY 
Washington.  NY 

2980    Goldsboro.  NC  

Wayne,  NC 
2985    Grand  Forks,  ND-MN. 
Polk,  MN 
Grand  Forks,  ND 

2995    Grand  Junction,  CO  

Mesa,  CO 
3000    Grand      Rapids-Muskegon- 

Holiand,  Ml  

Allegan,  Ml 
Kent,  Ml 
Muskegon,  Ml 
Ottawa.  Ml 

3040    Great  Falls.  MT  

Cascade.  MT 
3060    Greeley.  CO 


Wage 
Index 


0.9115 

1.1171 
0.7551 

0.8711 
1.0248 
1.0448 
0.8788 

1.0257 

0.7769 

0.8765 
0.8901 


0.9979 

1.0607 

0.8815 
0.9616 
1.0564 
0.9633 

0.8386 

0.8443 

0.9090 
1.0147 

0.8803 
1.0097 


Table  4a— Wage  index  for  Urban 
Areas — Continued 


%     ^  Urt>an  Area 
(Consti' 


ituent  Counties  or  County 
Equivalents) 


Weld.  CO 

3080    Green  Bay.  WI  

Brown.  WI 
3120    Greensboro-Winston-Salem- 

High  Point.  NC  ^ 

Alamance.  NC 

Davklson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenville,  NC 

Pitt.  NC 
3160    Greenvilto-Spartanburg-An- 

derson.  SC  

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Ptokens,  SC 

Spartanburg,  SC 
3180    Hagerstown,  MD  

Washington,  MD 
3200    Hamilton-Middletown,  OH  ... 

Butler,  OH 
3240    Harrisburg-Lebanon-Car- 

lisle,  PA  

Cumberiand,  PA 

Dauphin,  PA  

Lebanon,  PA 

Perry,  PA 
3283    Hartford,  CT  

Hartford,  CT 

Litchfield,  CT 

MkJdIesex,  CT 

Tolland,  CT 
3285    Hattiesburg,  MS  

Fon-est,  MS 

Lamar,  MS 
3290    Htokory-Morganton-Lenoir, 

NC  ..., 

AlexarKler,  NC 

Burtce,  NC 

Caldwell,  NC 

Catawba,  NC 
3320    Honolulu,  HI  

Honolulu,  HI 
3350    Houma,  LA 

Lafourche,  LA 

Terrebonne,  LA 
3360    Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller,  TX 
3400    Huntington-Ashland. 

KY-OH  

Boyd,  KY 

Carter.  KY 

Greenup.  KY 

Lawrence,  OH 

Cabell.  WV 
Wayne.  WV 

3440    Huntsville.  AL  

Limestone.  AL 
Madison,  AL 


Wage 
Index 


0.9097 
0.9351 


0.9064 
0.9059 


WV- 


0.9681 
0.8767 

1.0187 

1.2562 

0.7192 
0.8686 

1.1816 
0.7854 

0.9855 


0.9160 


0.8485 


UMI 
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Table  4a— Waoe  index  for  Urban 
Area$|— Continued 


Urt>an^rea 

(Constituent  Couhties  or  County 

Equivalents) 


FL, 


NC 
*IY  . 


3480    indianapoli^  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
3500    Iowa  City,  If  . 

Johnson,  lA 
3520   Jackson,  M 

Jackson,  Ml 
3560    Jackson,  M^ . 

Hinds,  MS 

.  Madison,  MS 

Rankin,  MS 
3580    Jackson,  Tfl 

Madison,  TN 

Chester,  TN 
3600    Jacksonville, 

Clay.  FL 

Duval,  FL 

Nassau,  FL 

St  Johns,  FL 
3605    Jacksonville!, 

Onslow,  NC 
3610    Jamestown,  I 

Chautaqua,  NY 
3620   Janesville-Bieloit,  Wl 

Rock,  Wl 
3640    Jersey  City,  KlJ 

Hudson,  NJ 
3660    Johnson  City^Kingsport-Bris- 

tol,  TN-VA 

Carter.  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
3680    Johnstown,  Ha 

Cambria.  PA 

Somerset,  PA 
3700    Jonesboro.  jfkfl 

Craighead.  AR 
3710    Joplin,  MO 

Jasper,  MO 

Newton,  MO 
3720    Kalamazoo-^tUecreek.  Ml 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
3740    Kankakee,  4 

Kankakee,  IL 
3760    Kansas  City^  |<S-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami.  KS 

Wyandotte.  KS 

Cass.  MO 

Clay,  MO 

Clinton.  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wi 


0.9848 


0.9413 
0.9052 
0.7760 

0.8522 
0.8969 

0.6973 
0.7552 
0.8824 
1.1412 

0.9114 


0.8378 

0.7443 
0.7510 

1.0668 

0.8653 
0.9564 


0.9196 


Table  4a— Wage  index  for  Urban 
Areas — Continued 


Urt>an  Area 

(Constituent  Counties  or  County 

Equivalents) 

Kenosha,  Wl 
3810    Killeen-Temple,  TX 

Bell,  TX 

Coryell,  TX 
3840    KnoxvUle,  TN 

Anderson.  TN 

BtountTN 

Knox,  TN 

Loudon.  TN 

Sevier,  TN 

Unton.  TN 
3850    Kokomo.  IN  

Howard.  IN 

Tipton,  IN 
3870    La  Crosse,  Wl-MN  

Houston,  MN 

La  Crosse,  Wl 
3880    Lafayette,  LA 

Acadia,  LA 

Lafayette.  LA 

St  Landry.  LA 

St.  Martin.  LA 
3920    Lafayette.  IN 

Clinton.  IN 

Tippecanoe, 'IN 
3960    Lake  Charles,  LA  

Calcasieu.  LA 
3980    Lakeland-Winter  Haven.  FL 

Polk.  FL 
4000    Lancaster,  PA 

Lancaster,  PA 
4040    Lansing-East  Lansing.  Ml  ... 

Clinton.  Ml 

Eaton.  Ml 

Ingham,  Ml 
4080    Laredo.  TX  

Webb.  TX 
4100    LasCmces.  NM  

Dona  Ana.  NM 
4120    Us  Vegas.  NV-AZ 

Mohave.  AZ 

Clark.  NV 

Nye,  NV 
4150    Lawrence.  KS 

Douglas,  KS 
4200    Lawton,  OK  

Comanche,  OK 
4243    Lewiston-Aubum.  ME 

Androscoggin,  ME 
4280    Lexington,  KY 

Bourbon,  KY 

Qark.  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 
4320    Lima,  OH  

Allen,  OH 

Auglaize,  OH 
4360    Uncdn,  NE 

Larx:aster,  NE 
4400    Utile      Rock-North      Little 

Rock,  AR 

Faulkner,  AR 

Lorioke,  AR 

Pulaski,  AR 
Saline.  AR 

4420    Longview-Marshall,  TX 

Gregg.  TX 
Harrison.  TX 


Wage 
Index 


1.0252 
0.8831 


0.8416 
0.8749 
0.8206 

0.9174 

0.7776 
0.8806 
0.9481 
1.0088 

0.7325 
0.8646 
1.0592 


0.8613 


Table  4a— Wage  index  for  Urban 
Areas — Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


Upshur,  TX 
4480    Los    Angeles-Long    Beach, 

CA  

Los  Angeles,  CA 
4520    Louisville.  KY-IN 

Clart(.  IN 

Royd,  IN 

Harrison.  IN 

Scott,  IN 

BuHitt.KY 

Jefferson.  KY 

Oldham,  KY 
4600    Lubbock.  TX 

Lubbock,  TX 
4640    Lynchburg,  VA 

Amherst.  VA 

Bedford.  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
4680    Macon,  GA  

Bibb,  QA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
4720    Madison.  Wl  

Dane,  Wl 
4800    MansflekJ,  OH  

Crawford,  OH 

Richland,  OH     - 
4840    Mayaguez,  PR 

Anasco,  PR 

Cabo  Rojo.  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAilen-Edinburg-Missk>n, 

TX 

Hidalgo,  TX 
4890    Medford-Ashland,  OR 

Jackson,  OR 
4900    Melboume-Titusville-Palm 

Bay.  FL 

Brevard,  R 
4920    Memphis,  TN-AR-MS 

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby.  TN 

Tipton.  TN 
4940    Merced,  CA 

Merced,  CA 
5000    Miami,  FL 

Dade,  FL 
5015    Mkldlesex-Somerset 

Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset.  NJI 
5080    Milwaukee-Waukesha,  Wl 
Milwaukee,  Wl 
Ozaukee.  Wl 
Washington,  Wi 
Waukesha,  Wl 


Wage 
index 


1.2232 
0.9507 


0.8400 
0.8228 


0.9227 


1.0055 
0.8639 

0.4475  - 


0.8371 
1.0354 

0.8819 
0.8589 


1.0947 
0.9859 

1.1059 
0.9819 
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Table  4a— Wage  index  for  Urban 
Areas — Continued 


Table  4a— Wage  index  for  Urban 
Areas— Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivaients) 


5120    Minneapolis-St    Paul,    MN- 

Wl 

Anol(a.MN 

Carver,  MN 

CNsago,  MN 

Dalrata,  MN 

Hennepin,  MN 

Isanti,  UN 

Ramsey,  MN 

Scott.  MN 

Sheitxjme,  MN 

Washington,  MN 

Wright.  MN 

Pierce,  Wl 

St  Croix.  Wl 
5160    Mobile,  AL  

Baldwin,  AL 

Mobile,  AL 
5170    Modesto,  CA  

Stanislaus,  CA 
5190    Monmouth-Ocean,  NJ 

MonnKXJth,  NJ 

Ocean,  NJ 
5200    Monroe,  LA 

Ouachita,  LA 
5240    Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
5280    Mgnde,  IN 

Delaware,  IN 
5330    Myrtle  Beach,  SC 

Horry,  SC 
5345    Naples,  FL , 

Collier,  FL 

5360    Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Didcson,  TN 
Robertson,  TN 
Rutherford  TN 
Sumner,  TN 
WlHiamson,  TN 
Wilson,  TN 

5380    Nassau-Sutfoll(.  NY 

(Nassau,  NY 
Suffollt,  NY 
5483    New         Haven-Bridgeport 
Stamford-Danbury-Waterbury, 

CT 

Fairfield,  CT 
New  Haven,  CT 
5523    New  London-Norwich,  CT  .. 
New  London,  CT 

5560    New  Orleans,  LA 

Jefferson,  LA 
Orleans,  LA 
Plaquemines,  LA 
St  Bernard,  LA 
St  Charles,  LA 
St  James,  LA 
St  John  Baptist  LA 
St  Tammany,  LA 

5600    New  Yoric,  NY  

Bronx,  NY 
Kings,  NY 
New  Yorlj,  NY 
Putnam,  NY 
Queens,  NY 
Richmond,  NY 


Wage 
Index 


Urt)an  Area 

(Constituent  Counties  or  County 

Equivalents) 


Wage 
Index 


1.0733 


0.8455 

1.0794 
1.0934 

0.8414 
0.7671 

0.9173 
0.8072 
1.0109 
0.9182 


1.3807 

1.2618 

1.2013 
0.9566 


1.4449 


Roddand,  NY 
Westchester,  NY 

5640    Newark.  NJ 

Essex,  NJ 
Monis,  NJ 
Sussex,  NJ 
Union,  NJ 
Wanan,  NJ 

5660    Newburgh,  NY-PA 

Orange,  NY 
Pyce,  PA 
5720    Norfolk-Virginia  Beach-New- 
port News.  VA-^gc 

Currituck,  NC 
Chesapeake  City,  VA 
Gkxjcester,  VA 
Hampton  City,  VA 
Isle  of  Wight  VA 
James  City,  VA 
Mathews,  VA 
Newport  News  City,  VA 
Norfolk  City,  VA 
Poquoson  City,  VA 
Portsmouth  dfy,  VA 
Suflblk  City,  VA 
Virginia  Beach  City,  VA 
WilHamsburg  City.  VA 
York,  VA 

5775    Oakland,  CA 

Alameda,  CA 
Contra  Costa,  CA 

5790    Ocala,  FL 

Markxi,  FL 

5800    Odessa-Mklland.  TX  

Ector,  TX 
MkJIand,  TX 

5880    Oklahoma  CHy,  OK  

Canadian,  OK 
Qeveland,  OK 
Logan,  OK 
McCiain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

5910    Olympia.  WA 

Thurston,  WA 

5920    Omaha,  NE-IA 

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

5945    Orange  County,  CA 

Orange,  CA 

5960    Orlando,  FL  

Lake,  FL 
Orange,  FL 
Osceola,  FL 
Seminole,  FL 

5990    Owensboro,  KY 

Daviess,  KY 

6015    Panama  City.  FL 

Bay,  FL 
6020    Parkersburg-Marietta.    WV- 

OH  

Washington,  OH 
Wood,  WV 

6080    Pensacola.  FL 

Escambia,  FL 
Santa  Rosa,  FL 
6120    Peoria-Pekin,  IL 


1.1980 


1.1283 


0.8316 


1.5068 

0.9032 
0.8660 

0.8481 


1.0901 
0.9421 


Table  4a— Wage  index  for  Urban 
Areas— Continued 


~   Urban  Area 
(Constituent  Counties  or  County 
Equivalents) 


1.1605 
0.9397 

0.7480 
0.8337 

0.8046 

0.8193 

0.8571 


Peoria,  IL 
Tazewell,  IL 
Woodford.  IL 
6160    Philadelphia.  PA-NJ 
Burlington,  NJ 
Camden,  NJ 
Gtoucester,  NJ 
Salem.  NJ 
Bucks,  PA 
Chester,  PA 
Delaware,  PA 
Montgomery,  PA 
Philadelphia,  PA 
6200    Phoenix-Mesa.  AZ ... 
Marteopa,  AZ 
Pinal,  AZ 

6240    Pine  Bluff,  AR 

Jefferson,  AR 

6280    Pittsburgh.  PA 

Alegheny.  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washkigton,  PA 
Westmoreland,  PA 

6323    PittsfieW,  MA 

Berkshire,  MA 

6340    Pocatek),  ID 

Bannock  ID 

6360    Ponce,  PR 

Guayanllla,  PR 
Juana  Diaz,  PR 
Penuelas,  PR 
Ponce,  PR 
ViUalba,  PR 
Yauco,  PR 

6403    Portland,  ME  

Cumberland,  ME 
Sagadalxx,  ME 
York.  ME 
6440    Portland-Vancouver. 

WA 

Clackamas,  OR 
Columbia,  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill,  OR 
Clark,  WA 
6483    Providence-Warwk:k-Paw- 

tucket  Rl  

Bristol,  Rl 
Kent  Rl 
Newport,  Rl 
Provklence,  Rl 
Washington,  Rl 
Statewkle,  Rl 

6520    Provo-Orem,  UT 

Utah,  UT 

6560    Puebto,  CO 

Pueblo,  CO 

6580    Punta  Gorda,  FL  

Chartotte,  FL 

6600    Racine,  Wl 

Racine,  Wl 
6640    Ralelgh-Durham-Chapel  HiB, 

NC  

Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 


Wage 
Index 


1.1398 


0.9606 


0.7826 
0.7826 
0.9725 


1.0960 
1.0960 
0.9586 

0.4589 


OR- 


0.9627 


1.1344 


1.1049 


1.0073 
0.8450 
0.8725 
0.8934 

0.9818 


UMI 
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Table  4a— Waiqe  index  for  Urban 
AREAS'-^ontinued 


Urban  Afea 

(Constituent  CourAies  or  County 

Equivalsnts) 


Orange,  NC 

Wake,  NC 
6660    Rapid  City,  ^p 

Pennington,  SD 
6680    Reading,  PA 

Berks,  PA 
6690    Redding,  CA 

Shasta.  CA 
6720    Reno,  NV 

Washoe,  NV 
6740    Rk:hland-Kert(iewk:k-Pasco, 

WA 

Benton.  WA 

Franklin,  WA 
6760    Rtehmond-Pifcrsburg,  VA 

Charles  City  County,  VA 

Chesterfield,  VA 

Colonial  Heights  C|ty,  VA 

Dinwiddle,  VA . 

Goochland,  VA 

(Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  V  / 1 

Powhatan,  VA 

Prince  George,  V/ 1 

Richmond  City,  VA 
6780    Riverside-San,    Bernardino, 

CA  

Riverside,  CA 

San  Bernardino,  d  \. 
6800    Roanoke,  VAJ 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820    Rochester,  Il4 

Olmsted,  MN 
6840    Rochester,  N^ 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans.  NY 

Wayne,  NY 
6880    Rockford,  IL 

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 
6895    Rocky  Mount, 

Edgecombe,  NC 

Nash,  NC 
6920    Sacramento, 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
6960    Saginaw-Bay 

Ml  I 

Bay,  Ml 

Mklland,  Ml 

Saginaw,  Ml 
6980    St.  aoud,  Mh 

Benton,  MN 
Steams,  MN 
7000    St.  Joseph,  M|: 
Andrews,  MO 
Buchanan,  MO 
7040    St.  Louis,  MO|l . 
Clinton,  IL 


0.8345 
0.9516 
1.1790 
1.0768 

0.9918 

0.9152 


^C 


:a 


1.1307 
0.8402 

1.0502 
0.9524 


City-Midland, 


0.9081 

0.9029 
1.2202 

0.9564 

0.9544 
0.8366 
0.9130 


Table  4a— Wage  index  for  Urban 
AREAS — Continued 


Urt>an  Area 

(Constituent  Counties  or  County 

Equivalents) 

Jersey,  IL 
Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St  Charies,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Warren,  MO 
7080    Salem,  OR „ 

Marion,  OR 

Polk,  OR 
7120    Salinas,  CA 

Monterey,  CA 
7160    Salt  Lake  City-Ogden,  UT  .. 

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 
7200    Sari  Angelo,  TX 

Tom  Green,  TX 
7240    San  Antonio,  TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 
7320    San  Diego,  CA 

San  Diego,  CA 
7360    San  Francisco,  CA 

Marin,  CA 

Sttfi  Francisco,  CA 

San  Mateo,  CA 
7400    San  Jose,  CA 

Santa  Clara,  CA 
7440    San  Juan-Bayamon,  PR  .... 

Aguas  Buenas,  PR 

Barcekmeta,  PR 

BayarTK>n,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba.  PR 

Comerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loi2a,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rk>  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

ToaBaja,  PR 

Trujilto  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  RoWes,  CA 

San  Luis  Obispo,  CA 
7480    Santa  Barbara-Santa  Maria- 

Lompoc,  CA  


Wage 
Index 


0.9935 

1.4513 
0.9857 

0.7780 
0.8499 

1.2193 
1.4180 

1.4332 
0.4625 


1.1374 
1.0688 


Table  4a— Wage  index  for  Urban 
AREAS— Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


Santa  Barbara,  CA 
7485    Santa  Cru2-Watsonville,  CA 

Santa  Cruz,  CA 
7490    Santa  Fe.  NM 

Los  Alamos,  NM 

Santa  Fe.NM 
7500    Santa  Rosa.  CA 

Sonoma,  CA 
7510    Sarasota-Bradenton.  FL 

Manatee,  FL 

Sarasota,  FL 
7520    Savannah,  QA 

Bryan,  GA 

Chatham.  GA 

Effingham,  GA 
7560    Scranton— Wilkes-Barre— 

Hazleton,  PA 

Columbia,  PA 

Lackawarma,  PA 

Luzeme,  PA 

Wyoming,  PA 
7600    Seattle-BeUevue-Everett, 

WA 

Island,  WA 

King,  WA 

Snohomish,  WA 
7610    Sharon,  PA 

Mercer,  PA 
7620    Sheboygan,  Wl 

Sheboygan,  Wl 
7640    Stterman-Denison,  TX 

Grayson,  TX 
7680    Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
7720    Sioux  City.  lA-NE  

Woodbury.  lA 

Dakota.  ME 
7760    Sioux  Falls,  SD  

Lincoln.  SD 

Minnehaha.  SD 
7800    South  Bend,  IN 

St  Joseph.  IN 
7840    Spokane.  WA 

Spokane.  WA 
7880    Springfield,  IL 

Menard.  IL 

SanganrK>n,  IL 
7920    Springfield,  MO  

Christian,  MO 

Greene,  MO 

Webstar,  MO 
8003    Springfield.  MA 

Hampden.  MA 

Hampshire,  MA 
8050    State  College.  PA 

Centre.  PA 
8080    Steubenville-Weirton,     OH- 

WV 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 

8120    Stockton-Lodi,  CA  

San  Joaquin,  CA 

8140    Sumter,  SC 

Sumter.  SC 


Wage 

Index 


1.4187 
1.0332 

1.2815 
0.9757 

0.8638 
0.8539 


1.1339 

0.8783 
0.7862 
0.8499 
0.9381 

0.8031 

0.8712 

0.9868 
1.0486 
0.8713 

0.7989 

1.0740 
0.9635 
0.8645 

1.1496 
0.7842 
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Table  4a— Wage  index  for  Urban 
Areas— Continued 


Table  4a— Wage  index  for  Urban 
Areas— Continued 


Urban  Area 

(Constituent  Counties  or  County 

Equivalents) 


8160    Syracuse,  NY 

Cayuga.  NY 

Madison,  NY 

Onondaga.  NY 

Oswego.  NY 
8200    Taoxna.  WA  

Pierce,  WA 
8240    Tallahassee,  FL 

Gadsden,  FL 

Leon,  FL 
8280    Tampa-St          Petersburg- 
Clearwater,  FL 

Hernando,  FL 

Hillsbofough,  FL 

Pasco,  FL 

Pinellas,  FL 
8320    Terre  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo.  IN 
8360    Texarkana.    AR-Texarkana, 

TX 

MOIer.  AR 

Bowie.  TX 
8400    Toledo.  OH . 

Fulton.  OH 

Lucas.  OH 

Wood.  OH 

8440    Topeka.  KS  

,    Shawnee.  KS 
8480    Trenton.  NJ  

Mercer,  NJ 
8520    Tucson.  AZ 

Pima.  AZ 
8560    Tulsa.  OK  

Creek.  OK 

Osage,  OK 

Rogers,  OK 

Tulsa.  OK 

Wagoner.  XDK 
8600    TuscakX)sa.  AL  

Tuscakx>8a.  AL 
8640    Tyler.  TX 

Smith.  TX 
8680    Ulica-Rome.  NY 

Herkimer.  NY 

Onekte,  NY 
8720    Vallejo-FairfieW-Napa,  CA 

Napa.  CA 

Solano,  CA 

8735    Ventura.  CA 

Ventura,  CA 

8750    Vtetoria.  TX 

Vtetofia.  TX 
8760    Vineland-Millville-Bridgeton. 

Cumberland,  NJ 

8780    Visalla-Tulare-Porterville. 

CA  

Tulare,  CA 
8800    Waco.  TX  

McLennan.  TX 
8840    Washington,     DC-MD-VA- 

WV 

Distrtet  of  Coiumbia,  DC 

Calvert,  MD 
Charles,  MD 
Frederick.  MD 
Montgomery.  MD 


Wage 
Index 


0.9464 

i.1016 
0.8832 

0.9103 

0.8614 

0.8664 
1.0390 

0.9438 
1.0380 
0.9180 
0.8074 


0.8187 
0.9567 

o.e 


1.3754 

1.0946 
0.8474 

1.0110 

0.9924 
0.7696 

1.0911 


Urt)an  Area 

(Constituent  Counties  or  County 

Equivalents) 

Prince  Georges.  MD 

Alexandria  City,  VA 

Arlington.  VA 

Clarke.  VA 

Culpepper.  VA 

Fairfax.  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Frederteksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City.  VA 

Manassas  Park  City,  VA 

Prince  William.  VA 

Spotsylvania,  VA 

Stafford.  VA 

Warren.  VA 

Berkeley,  WV 

Jefferson.  WV 
8920    Waterk)o-Cedar  Falls,  lA 

Black  Hawk.  lA 
8940   Wausau.  Wl 

Marathon.  Wl 
896    West      Palm      Beach-Boca 

Raton.  FL  

Palm  Beach.  FL 
9000    Wheeling,  OH-WV 

BelnHxrt,  OH 

Marshall,  WV 

OhkJ,  WV 
9040    Wichita.  KS 

Butler.  KS 

Harvey,  KS 
Sedgwk:k,KS 

9080    Wichita  Falls,  TX 

Archer,  TX 
Wfchita,  TX 

9140   Wllllamsport,  PA 

Lycoming.  PA 

9160    Wilmlngton-Newaric  DE-*4D 

New  Castle,  DE 

Cecil.  MD 
9200    Wilmington.  NC  

New  Hanover.  NC 

Bmnswtok.  NC 
9260    Yakima.  WA  

Yakima.  WA 
9270    Yoto,  CA 

Yoto.CA 
9280    York.  PA 

York.  PA 
9320    Youngstown-Warren.  OH  .. 

Columbiana,  OH 

Mahoning.  OH 

Tmmbull,  OH 
9340    Yuba  City,  CA  

Sutter,  CA 

Yuba,  CA 
9360    Yuma,  AZ  

Yuma,  AZ 


Wage 

Index 


'Large  Urban  Area. 


0.8640 
1.0545 

1.0372 
0.7707 

0.9403 

0.7646 

0.8548 
1.1538 

0.9322 

1.0102 
1.1431 
0.9415 
0.9937 

1.0324 
0.9732 


Table  4b.— Wage  Index  for  Rural 
Areas 


Nonurbanarea 


Alabama 

Alaska 

Arizona 

Arkansas 

CaHfomia 

Colorado  

Cormectkxjt 

Delaware 

Ftorkte 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  . 

Michigan 

Minrtesota  

Mississippi , 

Missouri , 

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey^ 

New  Mexkio 

New  York 

North  Carolina ... 

North  Dakota 

Ohio  

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rkx) 

Rhode  Island  1  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee , 

Texas  

Utah  

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 


Wage 
Index 


0.7260 

1.2302 

0.7989 

0.6995 

0.9977 

0.8129 

1.2617 

0.8925 

0.8838 

0.7761 

1.0229 

0.8221 

0.7644 

0.8161 

0.7391 

0.7203 

0.7772 

0.7383 

0.8468 

0.8617 

1.0718 

0.8923 

0.8179 

0.6911 

0.7205 

0.8302 

0.7401 

0.8914 

0.9717 


0.8070 
0.8401 
0.7937 
0.7360 
0.8434 
0.7072 
0.9975 
0.8421 
0.3838 

a7921 
0.6983 
0.7353 
0.7404 
0.8926 
0.9314 
0.7782 
1.0221 
0.7938 
,  0.8471 
Wyoffl'ng I     0.8247 

^  All  counties  within  the  State  are  classified 
urban. 

Table  5.— Cost  Reporting  Year 
adjustment  factor  ^ 


If  tfie  HHA  cost  reporting  period 
begins 


November  1,  1997 
December  1, 1997 
January  1, 1998  ... 
Febmary  1, 1998  . 

March  1,  1998 

April  1,  1998  

May  1,1998 

June  1, 1998 


The  adjust- 
ment factor 
is 


1.00260 
1.00521 
1.00781 
1.01042 
1.01302 
1.01563 
1.01823 
1.02086 


UMI 


OR  Rural 

Wage 

index 

... 

0.7260 

■•• 

1.2302 

••. 

0.7989 

0.6995 

0.9977 

0.8129 

1.2617 

., 

0.8925 

,, 

0.8838 

.. 

0.7761 

1.0229 

0.8221 

,, 

0.7644 

„ 

0.8161 

0.7391 

„ 

0.7203 

0////2 

0.7383 

,. 

0.8468 

„ 

0.8617 

„ 

1.0718 

0.8923 

0.8179 

, 

0.6911 

0.7205 

, 

0.8302 

. 

0.7401 

0.8914 

• 

0.9717 

. 

0.8070 

, 

0.8401 

, 

0.7937 

, 

0.7360 

, 

0.8434 

, 

0.7072 

0.9975 

0.8421 

0.3939 

0.7921 

0.6963 

0.7353 

0.7404 

0.8926 

0.9314 

0.7782 

1.0221 

0.7938 

0.8471 

0.8247 

s  classified 

3  YEAR 

1 

lieadjust- 

nent  factor 

is 

1.00260 
1.00521 
1.00781 
1.01042 
1.01302 
1.01563 
1.01823 
1.02086 


Table  5 

Adjusti^ent 
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—Cost  Reporting  Year 
=ACTOR  1— Continued 


P| 

If  the  HHA  cost  reporting  period 
begins 


Jutyl,  1998  ... 
August  1,  1998 
September  1,  1 


The  adjust- 
ment factor 
is 


1.02353 
1.02626 
1.02901 


1  Based  on  compounded  projected  martcet 
basket  inflation  ratw. 

Source:  The  Hdmo  Health  Agency  Input 
Price  Index,  produqed  by  HCFA  for  the  period 
between  1983:1  ahd  2008:4.  The  forecasts 
are  from  Standardjmd  Poor's  DRI  3rd  QTR 
1997;  OUSSIMm)END25YR0897eCISSIM/ 
Control973  forecast!  exercise  which  has  histori- 
cal data  through  1M7:2. 

These  adjustii|4nt  factors  are  subject 


to  change  based 
cost  increases 


n  later  estimates  of 


If,  for  any  rea^n,  we  do  not  publish 
a  new  schedule  of  limits  to  be  effective 
on  October  1, 1998  or  do  not  announce 
other  changes  in  the  current  schedide  by 
that  date,  the  cuirent  limits  will 
continue  in  effect.  Intermediaries  will 
be  notified  of  th^iadjustment  factors  to 
be  applied  until  \k  new  schedule  of 
limits  or  other  p^vision  is  issued. 

Table  6.— MoWthly  Index  Levels 
FOR  Calcul>^ng  Inflation  Fac- 
tors To  B^  APPLIED  TO  Home 

HEALTH  AGEMOY  COST  LIMITS 


Monti 


October  1997 

November  1997  .. 
December  1997  .. 

January  1998 

February  1998  .... 

March  1998 

April  1998 

May  1998 

June  1998 

July  1998  

August  1998 

September  1998  . 

October  1998 

November  1998  .. 
December  1998  .. 

January  1999 

February  1999  .... 

March  1999  ..; ., 

April  1999 

May  1999 

June  1999 

July  1999  

August  1999 

September  1999  ., 


Index 
level 


.07348 
.07633 
.07948 
.08263 
.08580 
.06800 
.09021 
09242 
09557 
,09873 
10189 
10472 
10756 
11041 
11356 
11671 
11988 
12208 
12429 
12650 
13028 
13406 
13786 
14070 


Source:  The  Home  Health  Agency  Input 
Price  Index,  produced  by  HCFA  for  the  period 
between  1983:1  and  2008:4.  The  forecasts 
are  from  DRI's  3rd  QTR  1997;  OUSSIM/ 
TREND25YR0897eciSSIMADontrol973  fore- 
(»st  exercise  which  has  historical  data  throu<^ 
1997:2.  '  ^ 


X.  Regulatoiy  In^iact  Statement 

A.  Introduction 

HCFA  has  examined  the  impacts  of 
this  notice  with  comment  period  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibihty  Act  (RFA) 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities.  However, 
most  providers,  physicians,  and  health 
care  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $5  million  or  less  aimually. 

We  estimate  that  the  impact  of  this 
notice  with  comment  period  will  be  to 
decrease  payments  to  home  health 
agencies  by  approximately  $570  million 
in  FY  1998,  compared  to  fiie  payment 
that  would  have  been  made  in  FY  1998 
if  BBA  '97  had  uQt  been  enacted. 
Therefore,  this  notice  is  a  major  rule  as 
defined  in  Title  5,  United  States  Code, 
section  804(2). 

It  is  clear  that  the  changes  being  made 
in  this  document  will  affect  both  a 
substantial  niunber  of  small  HHAs  as 
well  as  other  classes  of  HHAs,  and  the 
effects  on  some  may  be  significant. 
Therefore,  the  discussion  below,  in 
combination  with  the  rest  of  this  notice 
with  comment  period,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis. 

B.  Changes  in  the  Notice  With  Comment 
Period 

Several  provisions  of  Pubfic  Law  105- 
33  make  significant  changes  in 
payments  for  services  provided  by 
HHAs.  The  provisions  that  have 
significant  payment  impacts  for  FY  1998 
include  the  foUovdng: 

•  Theestablishment  ofthecost  per 
visit  limitations  be  based  on  105  percent 
of  the  median  of  the  labor-related  and 
nonlabor  per  visit  costs  for  &«estanding 
HHAs. 

•  That  there  be  no  updates  in  the 
home  health  cost  limits  for  cost 
reporting  periods  begiiming  on  or  after 
July  1, 1994  and  before  July  1, 1996. 

•  The  applicable  wage  index  will  be 
fi'om  the  geographic  area  in  which  the 
home  health  service  is  furnished. 


C.  Effect  on  Home  Health  Agencies 

The  following  quantitative  analysis 
presents  the  projected  effects  of  the 
statutory  changes  efiiective  for  FY  1998. 
The  sum  of  the  impacts  of  the 
individual  provisions  of  the  statute  do 
not  equal  the  total  impact  of  the 
provisions  when  combined  due  to  the 
interaction  of  the  various  provisions. 
Therefore,  the  impact  section  will 
address  total  impact  in  order  to  avoid 
confusion. 

As  discussed  below,  the  impact  of  this 
final  notice  with  comment  period  will 
decrease  payments  to  HHAs  by 
approximately  $570  million  in  FY  1998 
compared  to  payment  that  would  have 
been  made  in  FY  1998  if  BBA  '97  had 
not  been  enacted.  This  notice  is 
necessary  to  implement  the  provisions 
of  section  1861(v){l)(L)  of  the  Act,  as 
amended  by  BBA  '97,  these  alternatives 
to  the  provisions  set  forth  in  this  notice 
are  not  available. 

This  notice  with  comment  period  sets 
forth  a  revised  schedule  of  HHA  cost 
limits  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997.  In 
accordance  with  section 
1861(v)(l)(L)(i)(IV)  of  the  Act.  as 
amended  by  BBA  '97,  the  limits  have 
been  set  not  to  exceed  105  percent  of  the 
median  of  the  labor-related  and 
nonlabor  per-visit  costs  for  freestanding 
HHAs.  As  required  by  section 
1861(v)(l)(l)(iii)  of  the  Act,  we  are  using 
the  most  recent  hospital  wage  index  to 
calculate  the  HHA  cost  limits,  that  is, 
the  hospital  wage  index  effective  for 
discharges  on  or  after  October  1, 1997, 
which  is  based  on  1994  wage  siirvey 
data.  The  wage  index  is  used  to  adjust 
the  labor-related  portions  of  the  limits  to 
reflect  differing  wage  levels  among 
areas.  As  discussed  in  section  n  of  this 
notice,  we  are  appljring  a  budget 
neutrality  adjustment  factor  of  1.009  to 
the  labor-related  portion  of  the  limits  to 
ensiu«  that  aggregate  payments  to  HHAs 
are  not  affected  by  the  updating  of  the 
wage  index. 

We  are  using  settled  cost  report  data    . 
from  Medicare  cost  reports  for  cost 
reporting  periods  ending  on  or  after 
June  30, 1991,  and  settled  before 
October  1, 1995,  to  develop  the  HHA 
cost-per  visit  limit  values  for  each  type 
of  home  health  service:  skilled  ninsing 
care,  physical  therapy,  speech 
pathology,  occupational  therapy, 
medical  social  services,  and  home 
health  aide.  The  majority  of  the  cost 
reports  were  from  FY  1993.  The  data 
have  been  adjusted  by  the  most  recent 
market  basket  factors,  excluding  market 
basket  increases  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1994  and  before  July  1, 1996,  to  reflect 
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the  expected  exist  increases  occurring 
between  the  cost  reporting  periods  for 
the  data  contained  in  the  database  and 
September  30, 1998.  The  intermediary 
determines  the  aggregate  cost  limit  for 
each  HHA  by  multiplying  the  number  of 
Medicare  visits  for  each  type  of  services 
furnished  by  the  HHA  by  the  respective 
per-visit  cost  limit.  Each  HHA's 
aggregate  limit  cannot  be  determined 
prospectively,  but  depends  on  each 
HHA's  Medicare  visits  for  each  type  of 
service  and  actual  costs  for  the  cost 
reporting  period  subject  to  this  notice. 
The  methodology  used  to  calculate 
th^e  new  limits  reflects  the  changes 


resulting  firom  the  provisions  in  BBA 
'97.  The  projected  decrease  in  payments 
for  home  health  services  provided  by 
HHAs  when  compared  to  the  projected 
expenditures  under  the  old  cost  limits 
in  effect  prior  to  October  1, 1997, 
updated  by  the  market  basket  increases 
since  those  limits  took  effect,  is 
approximately  $570  million.  Projected 
decreases  in  payments  using  this  same 
methodology  for  fiscal  years  prior  to  the 
implementation  of  a  home  health 
prospective  payment  system  is  $990 
million  in  FY  99. 

The  cost  limits  for  HHAs  are 
statutorily  driven  and  the  impact  of 


decreases  in  payments  to  HHAs  have 
been  reflected  in  the  current  law 
baseline  of  the  mid-session  review  of 
the  President's  FY  98  budget. 

We  are  imable  to  identify  the  effects 
of  the  changes  to  the  cost  limits  on 
individual  HHAs.  However,  Table  7 
below  illustrates  the  proportion  of 
HHAs  that  are  likely  to  be  affected  by 
the  limits.  The  results  are  based  on  both 
the  data  used  to  determine  the  limits 
and  all  available  settled  hospital-based 
cost  reports  for  the  same  time  period: 


Table  7.— HHAs  Exceeding  the  Cost  Umits  Based  on  105%  of  the  Median  of  Per  Visit  Costs  From 

Freestanding  Home  Health  Agencies 


Total  HHAs 

Urban: 

Freestanding  .. 

Hospital-t>ased 
Rural: 

Freestanding  .. 

Hoapital-t)ased 


Numlierof 
HHAs  in 
datatMise 


4986 
2220 

OOO 

982 

916 


Number  of 
HHAs  ex- 
ceeding the 
ttmits 


3232 

1252 
742 

539 


Percentage 
of  HHAs  ex- 
ceeding the 
limits 


65 

56 

85 

55 

76 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

XI.  Other  Required  Infonnatioii 

A.  Waiver  of  Proposed  Notice 

We  ordinarily  publish  a  proposed 
notice  in  the  Federal  Register  with  a  60- 
day  period  for  public  comment  as 
required  under  section  1871(b)(1)  of  the 
Act.  However,  section  1871(b)(2)(B)  of 
the  Act  provides  that  publication  of  a 
proposed  notice  is  not  required  before 
the  notice  takes  effect  if  "a  statute 
establishes  a  specific  deadline  for 
implementation  of  a  provision  and  the 
deadline  is  less  than  150  days  after  the 
date  of  the  enactment  of  the  statute  in 
which  the  deadline  is  contained."  In 
addition,  we  may  waive  the  60-day 
period  for  pubhc  comment  if  we  find 
good  cause  that  prior  notice  and 
comment  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

On  July  1, 1997,  we  published  a 
notice  with  comment  period  addressing 
the  per-visit  limits  for  HHAs  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1997.  Subsequently,  on  August  5, 
1997,  Pub.  L.  105-33  was  enacted.  Pub. 
L.  105-33  changed  certain  factors  in  the 
calculation  of  the  limit  for  cost  reporting 
periods  beginning  on  or  after  October  1, 


1997,  and  added  other  provisions 
relating  to  this  limit.  These  statutory 
provisions  were  generally  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1^97. 

In  accordance  with  section 
1871(b)(2)(B)  of  the  Act,  pubUcation  of 
a  proposed  notice  with  prior  comment 
period  is  not  required  before 
implementing  the  statutory  provisions 
of  Pub.  L.  105-33  that  take  effect  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997.  In  addition,  as 
discussed  in  section  m  above,  in 
accordance  with  the  statute,  we  have 
used  the  same  methodology  to  develop 
the  schedule  of  limits  that  was  used  in 
setting  the  limits  effective  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1996.  The  cost  limits  have  been 
updated  by  the  appropriate  market 
basket  adjustment  factor  to  reflect  the 
cost  increases  ocoirring  between  the 
cost  reporting  periods  for  the  data 
contained  in  the  database  and 
September  30, 1998.  Moreover,  as 
required  under  section  1861(v)(l)(L)(iii) 
of  the  Act,  we  have  updated  the  wage 
index  using  the  most  recent  hospital 
wage  index.  Therefore,  we  beUeve  that 
in  this  instance,  it  would  be 
impracticable  and  unnecessary  to 
publish  a  proposed  notice  and  find  good 
cause  to  waive  publication  of  a 
proposed  notice.  However,  we  are 


providing  a  60-day  period  for  public 
comment  on  these  provisions. 

B.  Waiver  of  30-day  Delay  in  Effective 
Date 

Generally,  the  Administrative 
Procedure  Act  requires  us  to  provide  a 
30-day  delay  before  effectuation  of  a 
final  rule  unless  we  find  good  cause  to 
dispense  with  that  delay.  5  U.S.C. 
section  553(d).  To  the  extent  this 
requirement  applies  to  this  Notice  with 
comment,  we  find  good  cause  to  waive 
the  30-day  delay  in  effisctive  date. 

As  noted  previously,  these  per-visit 
cost  limits  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997.  Section 
1861(v)(l)(L)(vii)  of  the  Act  requires  the 
Secretary  to  estabHsh  there  per-visit  cost 
limits  by  January  1, 1998  and  requires 
that  they  apply  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1997. 
That  statutory  requirement  is  clear.  A 
30-day  delay  in  implementing  these  cost 
limits  is  imnecessary.  Therefore,  we 
find  that  it  is  unnecessary  to  provide  for 
a  30-day  delay  in  effiective  date  and  find 
good  cause  to  waive  the  delay  in 
effective  date. 

C.  Effect  of  the  Contmct  with  America 
Advancement  Act,  Pub.  L.  104-121 

Normally,  under  5  U.S.C.  §801,  as 
added  by  §251  of  Pub.  L.  No.  104-121, 
the  effective  date  of  a  major  rule  is 
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delayed  60  days  ^or  Congressional 
review.  This  has  |[jeen  determined  to  be 
a  major  rule  undw  title  5,  United  States 
Code,  section  804(2).  However,  as 
indicated  in  section  XI.  A  of  the 
preamble  to  this  hlotice  with  comment 
period,  for  good  cause,  we  find  that 
prior  notice  and  comment  procedures 
are  impracticable  and  imnecessary. 
Pursuant  to  5  U.S  JC.  section  808(2),  a 
major  rule  shall  take  effect  at  such  time 
as  the  Federal  agency  promulgating  the 
rule  determines  if  for  good  cause  it  finds 
that  notice  and  public  procediu«  is 
impracticable  or  unnecessary. 
Accordingly,  unddr  the  exemption 
provided  in  5  U.SjC  section  808(2),  this 
schedule  of  limits  lis  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997.  ; 

D.  Public  Commits 

Because  of  the  i|rge  nimiber  of  items 
of  correspondenqel  we  normally  receive 
on  a  notice  with  comment  period,  we 
are  not  able  to  acj^howledge  or  respond 
to  them  individually-  However,  we  will 
consider  all  commients  concerning  the 
provisions  of  this  notice  that  we  receive 
by  the  date  and  time  specified  in  the 
"Dates"  section  of  this  notice,  and  we 
will  respond  to  those  comments  in  a 
subsequent  notic^, 

Audwrity:  Section  1861(v)(l)(L)  of  the 
Social  Security  Act  {*2  U.S.C. 
1395x(v)(l){L)):  section  4207(d)  of  Pub.  L 
101-508  (42  U.S.C.  t395x  (note)). 
(Catalog  of  Federal  1  Dbmestic  Assistance 
Program  No.  93.773  Medicare— Hospital 
Insurance)  | 

Dated:  December  6t  1997. 
Nancy-Ann  Min  Detiaie, 

Administrator,  Healdi  Care  Financing 
Administration. 

Dated:  December  ^(2, 1997. 
Donna  E.  ShaUla. 
Secretary. 

(FR  Doc.  97-34221  ttled  12-31-«7:  8:45  am] 
BHJjMQ  code  4120-01-  P 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Health 

National  Canter  for  Reaearch 
Reaourcea;  NotM  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  {[>onimittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  |tfae  following 
National  Center  fqt  Research  Resources 
Special  Emphasis  il^anel  (SEP)  meeting: 

Name  of  SEP:  Bioniedical  Research 
Technology  (Telephone  Conflsrence  Call). 
Date:  January  16, 1^98. 
Time:  11  a.m. 


Place:  National  Institutes  of  Health,  6507 
Rockledge  Drive,  MSC  7965,  Room  6018. 
Bethesda,  MD  20892-7965. 

Contact  Person:  Dr.  Bela  Gulyas,  Scientific 
Review  Administrator.  6705  Rockledge  Drive, 
MSC  7965.  Room  6018.  Bethesda.  MD  20892- 
7965.(301)435-0820. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications.  This  notice  is  being 
published  less  than  15  days  prior  to  the 
above  meeting  due  to  the  urgent  need  to  meet 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371.  Biomedical  Research 
Technology.  National  Institutes  of  Health, 
HHS) 

Dated:  December  23, 1997. 
La  Veen  M.  Ponds, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-34151  Filed  12-31-97;  8:45  am) 

BILUNG  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Inatitute  of  Child  Health  and 
Human  Development;  National 
Adviaory  Child  Health  and  Human 
Development  Council  and  ita 
Subcommittee  on  Planning  and  Policy, 
Meetinga 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Council  on 
January  26-27. 1998.  The  meeting  will 
be  held  in  Building  31,  Conference 
Room  6,  National  Institutes  of  Health, 
Bethesda,  Maryland.  The  Subcommittee 
on  Planning  and  Policy  will  be  held  on 
January  26, 1998,  in  Building  31,  room 
2A03,  from  8:00  a.m.  to  9:00  a.m.  The 
Subcommittee  meeting  will  be  open  to 
the  public  and  the  agenda  includes 
program  plans  and  the  agenda  for  the 
next  Council  meeting.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  Coimcil  meeting  will  be  open  to 
the  public  on  January  26  from  9:00  a.m. 
imtil  5:30  p.m.  The  agenda  includes 
reports  by  the  Director,  NICHD  and  the 


Developmental  Biology,  Genetics  and 
Teratology  Branch,  observance  of  the 
Institute's  thirty-fifth  anniversary,  and 
other  business  of  the  Council.  The 
meeting  will  be  open  on  January  27 
upon  completion  of  the  review  of 
applications  at  approximately  1:00  p.m. 
to  adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  United  States  Code 
and  section  10(d)  of  PubHc  Law  92-463, 
the  meeting  of  the  full  Council  will  be 
disclosed  to  the  public  on  January  27 
from  8:00  a.m.  to  approximately  1:00 
p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Executive 
Secretary,  NACHHD  Council,  6100 
Executive  Boulevard,  Room  5E01. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-7510,  Area  Code  301, 
594-7232,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  the  open  session  and  need 
special  assistance,  such  as  sign 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Plummer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research, 
and  93.865.  Research  for  Mothers  and 
Children] .  National  Institutes  of  Health)         ^ 

Dated:  December  23. 1997. 
La  Veen  Ptmds, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-34148  Filed  12-31-«7;  8:45  am) 

BILLMa  OOOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutae  of  Health 

National  Inatitute  of  Mental  Health; 
Notice  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  Puqtose:  To  review  and  evaluate 
grant  appUcations. 
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Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote;  January  5,  1998. 

Time:  3  p.m. 

Place:  Parklawn.  Room  9C-18.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Gloria  B.  Levin,  Parklawn, 
Room  9C-18,  5600  Fishers  Lane.  Rockville. 
MD  20857,  Telephone:  (301)  443-1340. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C,  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated:  December  23, 1997. 
La  Veen  Ponds, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  97-34150  Filed  12-31-97;  8:45  am] 


BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-36] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutihzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 


No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  22, 1997. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development 

[FR  Doc.  97-33730  Filed  12-31-97;  8:45  am) 

BILUNO  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Rio  Grande 
Silvery  Minnow  (Hybognathus  amarus) 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  dociunent  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  Rio  Grande  silvery  minnow, 
[Hybognathus  amarus].  The  species 
currently  occurs  in  only  10  percent  of 
the  historic  range,  180  miles  of  the  Rio 
Grande  in  New  Mexico  between  Cochiti 
Lake  and  Elephant  Butte  Reservoir. 
Historically,  the  species  occurred  from 
Espanola  in  north  central  New  Mexico 
dowmstream  to  the  Gulf  of  Mexico  on 
the  main  stem  of  the  Rio  Grande,  and 
from  Santa  Rosa,  New  Mexico  to  the 
confluence  with  the  Rio  Grande  in  the 
Pecos  River.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
2, 1998  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  examine  a 
copy  by  contacting  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  New 
Mexico  Ecological  Services  Field  Office, 
2105  Osuna  Road  NE,  Albuquerque, 
New  Mexico,  87113,  telephone  (505) 
761-4525.  Written  comments  and 
materials  regarding  the  plan  should  also 
be  addressed  to  the  same  address  above. 
Comments  and  materials  received  ai« 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  same 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  C.  Whitney,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES)  at 
(505)  761-4525. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  a  secure,  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  native 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
,    considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  down  listing  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  at 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the  - 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  wrill  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

"The  silvery  minnow  was  listed  as 
endangered  on  July  18, 1994.  This 
Recovery  Plan  is  the  product  of 
considerable  biological  and  hydrological 
data  developed  by  a  team  of  scientists, 
agency  personnel,  stakeholders  from  the 
management  community.  Native 
American  community  and  conservation 
organizations.  It  includes  scientific 
information  about  the  species  and 
provides  management  procedures  for 
protecting  its  hatntat  and  expanding  its 
range  and  abundance  to  the  extent  that 
no  natural  or  man-caused  disturbance 
will  result  in  irrevocable  losses. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(F). 


Notice  of  C 
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Dated:  December  123. 1997. 

Nancy  M.  Kaufinai|,| 

Regional  Director,  I\^ion  2,  Fish  and  WUdlife 
Service.  .  ! 

(FR  Doc.  97-34154  pjiled  12-31-97;  8:45  am) 

BHJJNQ  OOOE  4310-86-4* 

DEPARTMENT  Ol^  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-340-7123-4)0-6019] 

Notice  of  Closure^  Public  Lands 

agency:  Bureau  ajflLand  Management, 
Interior,  Clear  LaH^  Field  Office,  Ukiah, 
California. 

ACTION:  Closure  of  iPublic  Lands. 

h ■ 

SUMMARY:  In  accoraance  writh  Title  43, 
Code  of  Federal  Regulations,  subpart 
8364,  notice  is  hereby  given  that  the 
below  described  public  lands  in  the 
Cow  Mountain  area  of  Lake  County  are 
temporarily  closed  to  public  access  and 
use.  The  closure  will  be  in  effect  upon 
publication  of  this  Notice  and  will 
remain  in  effiect  foi  one  year.  Lands 
closed  are  described  as  follows: 

All  that  real  property  situated  in  the 
County  of  Lake,  St«te  of  California, 
described  as  follows: 

The  northwest  quarter  (NW'/i),  the 
southwest  quarter  of  the  northeast 
quarter  (SWV4NEV4)  and  the  north  half 
of  the  southeast  quarter  (N>/2SEV4)  of 
Section  9,  the  soutjiwest  quarter  of  the 
southeast  quarter  (SWViSEV.).  the  south 
half  of  the  southwest  quarter  (SVzSW^A). 
and  the  northwest  quarter  of  the 
southwest  quarteri(JNWV4SWV4)  of 
Section  10,  Township  14  North,  Range 
11  West,  Mount  Ditblo  Meridian,  Lake 
County,  California. 

Excepting  from  the  northwest  quarter 
(NW  V4)  of  said  Sedion  9,  all  that 
portion  described  lals  lying  along  the 
north  line  of  the  nptrthwest  quarter  of 
the  northwest  quarter  (NWiANW'A)  of 
Section  9,  Township  14  North,  Range  11 
West,  MDM;  beginning  650  feet  east  of 
the  northeast  comet  of  8-Mile  Valley 
Ranch;  running  east  along  the  north  line 
1320  feet;  thence  sfluth  100  feet;  thence 
west  1320  feet;  theiiice  north  100  feet  to 
the  point  of  beginiting.  This  closure  is 
necessary  to  protect  persons,  property, 
and  public  lands  and  resources. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management's  Clear 
Lake  Field  Office  nacently  acquired  the 
above  described  lands.  As  part  of  the 
agreement  conveying  the  lands  to  the 
public  and  to  BLMJ  management,  the 
former  owners  retained  one  year  to 
vacate  the  property  and  remove 
personal  belongings.  The  BLM  Clear 
Lake  Field  Office  will  be  amending  the 


South  Cow  Mountain  Management  Plan 
to  include  provisions  for  managing 
these  lands,  before  opening  them  for 
public  use.  Additionally,  several  roads 
and  structures  are  in  disrepair  and 
unsafe  for  public  use.  These  roads  must 
be  repaired  before  the  area  is  opened  for 
public  use. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Richard  Bums,  Field  Manager,  Bureau 
of  Land  Management  Clear  Lake  Field 
Office,  2550  North  State  Street,  Ukiah. 
CA  95482. 
Philip  L.  Damon, 
Acting  Field  Manager. 
(FR  Doc.  97-34210  Filed  12-31-97;  8:45  am) 

BILLJNO  OOOE  4310-40-P 

•_ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Laad  Management 
[ID-050-1 150-04] 

Notice— Bat  Hibernation  Site 
(Hibemacula)  Closure 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice — ^bat  hibemation  sites 
[hibemacula)  closure. 

SUMMARY:  Pursuant  to  43  CFR  8364.1, 
eleven  caves  in  the  Upper  Snake  River 
Districts  are  identified  as  bat 
hibemation  sites  (hibemacula)  are 
seasonally  closed  to  entry.  With  the 
exception  of  approved  research, 
essential  search  and  rescue,  or  other 
emergency  or  administrative  operations 
for  cave  resources  protection,  eleven 
caves  containing  hibemation  sites  are 
closed  during  the  hibemation  season  to 
all  visitation,  from  October  15  to  May  1. 

Affected  caves  are  listed  below: 
Bobcat  Cave 
Kids  Cave 
Owl  Cave 
Chalk  Cave 
Giant  Arch  Cave 
Gypsum  Cave 
Little  Arch  Cave 
Pot  O'  Gold  Cave 
Twin  Cave 
Will's  Cave 
The  One  That  Goes  Cave 

The  purpose  of  the  closure  is  to 
protect  bat  species  and  their  habitat 
during  the  critical  hibemation  period. 
Any  person  who  fails  to  comply  with 
this  closure  and  restriction  order,  under 
43  CFR  8364.1,  may  be  subject  to  the 
penalties  provided  in  regulations  at  43 
CFR  8360.0-7;  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

DATES:  This  action  is  effective  December 
18. 1997. 


ADDRESSES:  The  Federal  Cave  Resources 
Protection  Act  of  1988  prohibits 
disclosure  of  cave  locations.  Information 
pertaining  to  the  above  closure  is 
available  at  the  Shoshone  Resource  Area 
in  Shoshone.  Idaho,  and  the  Idaho  Falls 
District  Office  in  Idaho  Falls.  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Call.  BLM  Shoshone  Resource 
Area.  P.O.  Box  2-B.  Shoshone  Idaho 
83352.  telephone  (208)  886-7254.  or  Joe 
Lowe.  BLM  Idaho  Falls  District  Office. 
1405  Hollipark  Drive.  Idaho  Falls.  Idaho 
83401.  telephone  (208)  524-7558. 
SUPPLEMENTARY  INFORMATION:  Certain 
caves  in  the  Upper  Snake  River  Districts 
serve  as  critical  winter  habitat  for  bats 
because  they  provide  a  narrow  yet 
optimum  range  of  temperature  and  other 
microclimatical  variables  required  for 
successful  hibemation.  Research  has 
indicated  that  all  bat  species  are 
extremely  susceptible  and  sensitive  to 
human  disturbance  during  hibemation. 
and  that  recreational  caving  trips  during 
the  hibemation  season  are  detrimental 
to  the  survival  of  bat  species. 

Dated:  December  19. 1997. 
Bill  Baker. 

Shoshone  Resource  Area  Manager. 

(FR  Doc.  97-34209  Filed  12-31-97;  8:45  am] 

BILUNG  CODE  4310-aO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1 430-10] 


Notice  Of  Intent 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent. 

summary:  The  Bureau  of  Land 
Management,  Winnemucca  District, 
intends  to  develop  an  Activity  Plan/ 
Land  Use  Plan  amendment  for  the  Black 
Rock  Desert  located  in  the  northwest 
portion  of  the  district.  The  purpose  of 
the  plan  and  amendment  is  to  better 
manage  the  resources  and  increasing 
level  of  activitie|  occurring  on  the 
desert.  Ciurently  the  Black  Rock  region 
reflects  very  few  man-made 
developments  and  contains  pristine 
sections  of  the  Applegate/Lassen 
National  Historic  Trail.  Competitive 
events  and  commercial  uses  of  desert 
have  increased  tremendously  since  the 
original  Management  Framework  Plan 
was  completed  in  1982.  Plan  goals 
include  (1)  Managing  the  varied 
resources  while  providing  for  a  wide 
range  of  dispersed  recreational  activities 
and  opportimities  in  a  pmdent  manner; 
(2)  Providing  economic  opportunities 
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and  other  human  values  with  a 
sustainable,  healthy  ecosjrstem. 

During  July,  1997.  five  public  scoping 
meetings  were  held  to  gamer  public 
input  as  to  their  concerns  and 
suggestions  for  the  Black  Rock  Desert. 
Input  gathered  from  these  meetings  will 
be  used  to  develop  the  objectives  for  the 
plan  and  to  formulate  the  alternatives 
for  the  environmental  assessment 
leading  to  the  amendment  of  the  Land 
Use  Plan. 

DATES:  A  public  comment  period  on  the 
forthcoming  Draft  Plan  Amendment  will 
be  announrad  in  the  spring  of  1998. 
AOOncaiCO:  Written  comments  should 
be  addressed  to:  Ron  Wenker,  District 
Manager,  Winnemucca  District  Office, 
5100  East  Winnemucca  Boulevard, 
Winnemucca,  Nevada  89445. 
FOR  FURTNER  INFORMATION  CONTACT: 
Mike  Bilbo,  Recreation  Specialist, 
Winnemucca  District  Office,  5100  East 
Winnemucca  Boulevard,  Winnemucca, 
Nevada  89445,  (702)  623-1500. 

Dated:  December  17, 1997. 
KoBWenkar. 
District  Manager. 

fFR  Doc.  97-34185  Filed  12-31-97;  8:45  am] 
■UMO  CODE  4310-NC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[AZ-930-09-1220-00:  8365] 

Eatabliahinant  of  Supplamantary  Rulea 
for  RacraatkMial  Mineral  Collection  on 
Landa  Adminlatared  by  Bureau  of  Land 
Management,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


r:  In  title  43  of  the  Code  of 
Federal  Regulations,  §  8365.1-5 
establishes  rules  of  conduct  in  regard  to 
property  and  resources  managed  by  the 
Bureau  of  Land  Management.  Section 
8365.1-5(b)  establishes  that  it  is 
permissible  to  collect  from  the  public 
lands  "reasonable  amounts"  of  certain 
resources  for  personal  use.  This  action 
establishes  the  standards  for 
"reasonable  limits"  for  the  recreational 
collecting  of  rocks,  mineral  specimens, 
common  invertebrate  fossils,  semi- 
precious gemstones,  and  petrified  wood, 
as  well  as  simimarizes  existing  rules 
foimd  in  above  referenced  citation. 
Recreational  Mineral  Collecting  is 
commonly  called  "rockhounding." 
EFFECTIVE  DATE:  February  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Buff,  Senior  Minerals  Specialist,  or 


Terry  O'Sullivan,  Senior  Recreation 
Specialist,  Arizona  State  Office,  222  N. 
Central  Avenue,  Phoenix,  Arizona, 
85004:  Telephone  (602)  417-9200. 
SUPPLEMENTARY  INFORMATION:  To  protect 
valuable  and  fragile  natural  and  ailtural 
resources  and  to  provide  for  public 
enjo3rment,  the  folloMring  supplementary 
rule  is  provided. 

Rocks,  minerals,  semiprecious 
gemstones  and  petrified  wood  may  be 
collected  on  public  lands  administered 
by  the  Arizcna  Bureau  of  Land 
Management  pLM)  without  charge  or 
permit  as  long  as  you  collect  reasonable 
amounts  of  specimens. 

1.  Arizona  BLM' sets  the  "reasonable" 
limits  for  porsonal  use  as  up  to  25 
poimds  per  day,  plus  one  piece,  with  a 
total  limit  of  250  pounds  per  year.  These 
limits  are  for  rocks,  mineral  specimens, 
conmi(»i  invertebrate  fossils,  semi- 
precious gemstones,  and  petrified  wood. 

2.  A  group  of  people  does  not  pool 
their  yearly  allotment  to  collect  a  piece 
larger  than  250  pounds  of  either 
roddioimding  specimens  or  petrified 
wood.  Authority  to  establish 
supplementary  rules  is  43  CFR  8365.1- 
6  and  violation  of  these  rules  are 
pimishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months  (43  CFR  8360.0-7). 
AOOmONAL  MPORMATKM:  BLM  Arizona 
has  developed  a  brochure  which  will  be 
available  at  local  BLM  offices, 
containing  these  supplementary  rules 
and  other  regulations  found  in  43  CFR 
8365.1-5  pertaining  to  Recreational 
Mineral  Collecting.  Rocks,  mineral 
specimens,  common  invertebrate  fossils, 
semi-precious  gemstones,  and  petrified 
wood  may  be  collected  on  public  lands 
administered  by  the  Arizona  Bureau  of 
Land  Management  (BLM)  without 
charge  or  permit  as  long  as: 

1.  The  specimens  are  for  personal  use 
and  are  not  being  collected  for 
commercial  pumoses  or  bartered  to 
commercial  dealers. 

2.  Collection  does  not  occur  in 
developed  recreation  sites  or  areas, 
imless  designated  as  a  rockhounding 
area  by  the  BLM. 

3.  Collection  is  not  prohibited  or 
restricted  and  posted. 

4.  Collection,  excavation  or  removal 
are  not  aided  with  motorized  or 
mechanical  devices,  including  heavy 
equipment  or  explosives.  Metal 
detectors  are  acceptable,  with  the 
exception  of  the  San  Pedro  National 
Conservation  Area. 

5.  No  imdue  or  imnecessary 
degradation  of  the  public  lands  occurs 
during  the  removal  of  rock,  minerals,  or 
gemstones. 

6.  For  pieces  of  petrified  wood 
heavier  than  250  poimds  or  situations 


not  covered  in  the  above  rules  or 
regulations,  please  contact  the  local 
BLM  office. 

7.  In  addition,  if  you  are  planning  to 
uae  a  suction  dredge: 

(a)  It  is  required  that  you  receive 
permis8i(Hi  from  the  Army  Corps  of 
Engineers  prior  to  using  any  suction 
dredge  [Telephone:  Phoenix:  (602)  640- 
5385:  Tucson:  (520)  670-5021]; 

(b)  It  is  required  that  you  contact  the 
local  BLM  office  if  the  suction  dredge 
has  an  intake  of  4  inches  or  larger; 

(c)  It  is  recommended  that  you  contact 
the  local  BLM  office  if  the  suction 
dredge  has  an  intake  of  less  that  4 
inches. 

Dated:  December  23, 1997. 
Gaiy  D.  Banar. 
Associate  State  Director. 
(PR  Doc.  97-34152  Filed  12-31-97;  8:45  am] 
■UMO  COM  4310-aS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[(NM-030-1310-01):  (NMNM  89139)] 

New  Mexico:  Propoaed  Reinatatement 
of  Terminated  Oil  and  Qaa  I 


Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  89139  for  lands 
in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  September  1, 1997,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
afiiacting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Biueau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  September  1, 1997. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office (505)  438-7566. 


Dated:  Dec 
Gloria  S.  Bai 
Land  Law  Exi 
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Dated:  December  11, 1997. 
Gloria  S.  Baca,        I  [ 
Land  Law  Examinerl 

[FRDoc.  97-34213  Pfled  12-31-97;  8:45  am] 
BHXMQ  CODE  4310 


^o^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-033-1430-01;  IDM2319] 

Public  Land  OrdW  No.  7306; 
Withdrawal  of  National  Foreat  Syatem 
Landa  for  Howell  Canyon  Recreation 
Complex;  Idaho 

AGENCY:  Bureau  oiLand  Management, 
Interior.  j  [ 

ACTION:  Public  land  order. 

SUMMARY:  This  ordir  withdraws 
3,805.87  acres  of  National  Forest  Sy»tem 
lands  from  mining  for  a  period  of  20 
years  for  the  Forest  Service  to  protect 
the  Howell  Canyon, Recreation  Complex. 
The  lands  have  be^^  and  will  remain 
open  to  surface  ently  and  mineral 
leasing. 

EFFECTIVE  DATE:  January  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  1387  S.  Viunell  Way,  Boise. 
Idaho  83709,  208-373-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  th^jlnterior  by  Section 
204  of  the  Federal  Land  Policy  and    . 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  describe^  National  Forest 
System  lands  are  hiEBreby  withdrawn 
from  the  United  States  mining  laws  (30 
U.S.C.  Ch.  2  (1994J0,  but  not  from  the 
general  land  laws  o^  mineral  leasing 
laws,  to  protect  the( 
Recreation  Compleb 

Boise  Meridian 

T.  12  S.,  R.  24  E.,  - 

sec.  36,  SWV4NWV1  WVjSWV«.  and 

S^/iSEV*. 
T.  12  S.,  R.  25  E., 
sec.  31,  lot  4,  NEV4NEV4.  SWV«NBV4, 

WV2SEV4NEV«,  S8y4SWV4.  and  SEV4; 
sec.  32,  SV2SEV4SVfV4NWV4.  SEV4NWV4, 

and  NViSWV4. 
T.  13  S.,  R.  24  E., 
sec.  1,  NVi  lot  1,  lols  2  to  4  inclusive, 

S^/iNWV4andSV^(/4; 
sec.  2;  f 

sec.  3,  lots  1  to  4  intlusive,  SV2NV2, 

Ni/iS>/i,  SWV4SVfV4,  and  SEV4SWV4: 
sec.  4,  lots  1  and  2,  a»ANEV4  and  SVi; 
sec.  5,  SEy4;  1 

sec.  9,  NEV4,  EViN\l^4,  NWV4NWV4. 

NfEV4SWV4.  and  m/zSEV*; 
sec.  10,  WV4NWV4; 
sec.  11,  NEV4; 
sec.  12.  NWV4. 

The  areas  aggregate  1805.87  acres  in 
Cassia  County. 


Howell  Canyon 


2.  The  wdthdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  imder  lease,  Ucense,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  the  mining  laws. 

3.  This  with(&awal  will  expire  20 
years  from  the  effective  date  of  this 
order  tmless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  17, 1997. 
Bob  Amutrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-34205  FUed  12-31-97;  8:45  am] 
BIUJNQ  CODE  4310-aa-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-458-0777-«3;  QP&-2S2;  Oa-19150] 

Public  Land  Order  No.  7305; 
Revocation  of  Secretarial  Order  dated 
November  14, 1927;  Oregon 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
vdthdrew  40.46  acyes  of  National  Forest 
System  land  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  193.  The  land  is  no  longer  needed 
for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  open  the 
land  to  such  forms  of  disposition  as  may 
by  law  be  made  of  National  Forest 
System  land.  The  land  has  been  and 
will  remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  February  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  tile  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
November  14, 1927.  which  established 
Powersite  Classification  No.  193,  is 
hereby  revoked  in  its.entirety: 

Willamette  Meridian 

Rogue  River  National  Forest 
T.  39  S.,  R.  1 E.. 


sec.  29.  lot  1. 

The  area  described  contains  40.46  acres  in 
Jackson  County. 

2.  At  8:30  a.m.  on  February  2, 1998, 
the  land  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made 
jof  National  Forest  System  land,  subject 
to  vaUd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  December  17. 1997. 
Bob  Aimstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-34207  Filed  12-31-97;  8:45  amj 
■LUNQ  cooe  4sio-as-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-MO-1430-00;  N-59080] 

Notice  Of  Realty  Action:  Leaae^ 
conveyance  for  Recreation  and  Public 
Purpoaea 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTKM:  Recreation  and  Public  Purpose 
Lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  ptuposes  under 
the  provisions  of  the  I^reation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Qty  of  Las 
Vegas  proposes  to  use  the  land  for  a 
park  site,  in  conjimction  with  the 
existing  Oakey  Detention  Basin  (N- 
37225). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  60  E., 
SecUon  2:  N'ANEV4SWV4.  SEV4NEV4SWV4 
Containing  30  acres,  more  or  less. 
The  land  is  not  required  for  any 
(federal  purpose).  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  "Hie  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  PubUc 
Piuposes  Act  and  appUcable  regulations 
of  the  Secretary  of  die  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
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applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 
And  will  be  subject  to: 

1.  An  easement  (Parcel  1:  Torrey 
Pines  &  Redwood)  North  40  feet,  the 
East  40  feet  and  the  West  30  feet  of  the 
North  Half  of  the  Northeast  Quarter  of 
the  Southwest  Quarter  of  said  Section  2. 

2.  An  easement  (Parcel  2:  SW  Comer 
Oakey  &  Torrey  Pines)  A  triangular 
parcel  of  land  bounded  as  follows: 
bounded  on  the  North  by  the  South  Une 
of  the  North  40  feet  of  the  North  Half  of 
the  Northeast  Quarter  of  the  Southwest 
Quarter  of  said  Section  2;  boimded  on 
the  East  by  the  West  line  of  the  East  40 
feet  of  said  North  Half  of  the  Northeast 
Quarter  of  the  Southwest  Quarter;  and 
bounded  on  the  Southwest  by  the  arc  of 
a  circle  concave  Southwesterly,  having 
a  radius  of  25  feet  and  being  tangent  to 
the  South  line  of  said  North  40  feet  and 
tangent  to  the  West  line  of  said  East  40 
feet. 

3.  An  easement  (Parcel  3:  SE  Comer 
Oakey  &  Redwood)  A  triangular  parcel 
of  land  bounded  as  follows:  bounded  on 
the  North  by  the  South  line  of  the  North 
40  feet  of  the  North  Half  of  the 
Northeast  Quarter  of  the  Southwest 
Quarter  of  said  Section  2;  bounded  on 
the  West  by  the  East  line  of  the  West  30 
feet  of  said  North  Half  of  the  Northeast 
Quarter  of  the  Southwest  Quarter  and 
bounded  on  the  southeast  by  the  arc  of 

a  circle  concave  Southeasterly,  having  a 
radius  of  20  feet  and  being  tangent  to 
the  South  line  of  said  North  40  feet  and 
tangent  to  the  East  line  of  said  West  30 
feet. 

4.  An  easement  (Parcel  4:  O'Bannon  & 
Torrey  Pines)  The  South  30  feet  and  the 
East  40  feet  of  the  Southeast  Quarter  of 
the  Northeast  of  the  Southwest  Quarter 
of  said  Section  2. 

5.  An  easement  (Parcel  5:  NW  Comer 
O'Bannon  &  Torrey  Pines)  A  triangular 
parcel  of  land  bounded  as  follows: 
bounded  on  the  South  by  the  North  Une 
of  the  south  30  feet  of  the  Southeast 
Quarter  of  the  Northeast  Quarter  of  the 
Southwest  Quarter  of  said  section  2; 
bounded  on  the  East  by  the  West  line  of 
the  East  40  feet  of  said  Southeast 
Quarter  of  the  Northeast  Quarter  of  the 
Southwest  Quarter;  and  bounded  on  the 
Northwest  by  the  arc  of  a  circle  concave 
Northwesterly,  having  a  radius  of  20  feet 
and  being  tangent  to  the  North  line  of 
said  South  30  feet  and  tangent  to  the 
West  line  of  said  East  40  feet.  In  favor 
of  the  aty  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes,  as 
follows: 

6.  Those  rights  for  a  detention  basin 
purposes  which  have  been  granted  to 
The  Gty  of  Las  Vegas  by  Permit  Serial 


Federal  Register  /  Vol.  63.  No.  1  /  Friday.  January  2.  1998  /  Notices 


No.  N-37225  the  under  the  Act  of  10- 
21-1976  (43USC1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the 
Assistant  District  Manager  Non- 
Renewable  Resources.  Las  Vegas  Field 
Office.  4765  Vegas  Drive,  Las  Vegas, 
Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  wall  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  December  17, 1997. 
Mark  R.  Chatteiton, 

Assistant  District  Manager.  Non-Renewable 
Resources,  Las  Vegas,  NV. 
IFR  Doc.  97-34211  Filed  12-31-97;  8:45  am) 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-069-0a-1 220-00]  ^ 

Notice  of  Recreation  Use  Restrictions 
for  Indian  Creek  Canyon  Corridor 

AGENCY:  Bureau  of  Land  Management.  . 
Interior. 

ACTION:  Notice  of  recreation  use 
restrictions  for  Indian  Creek  Canyon 
Corridor. 


SUMMARY:  This  notice  places  restrictions 
on  recreation  and  vehicle  use  of  the 
Indian  Creek  Canyon  Corridor  and 
adjacent  canyons  in  the  San  Juan 
Resoiut:e  Area  in  southeast  Utah. 
Actions  are  implemented  un^r  the 
authority  of  43  CFR  8341,  8364,  8365, 
and  8372. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Fehlau,  San  Juan  Resource  Area, 
P.O.  Box  7.  Monticello,  Utah  84535  at 
(435) 587-2141. 

SUPPLEMENTARY  INFORMATION:  Increased 
recreation  use  of  certain  public  lands  in 
the  Indian  Creek  Canyon  Corridor  has 
adversely  impacted  riparian  areas, 
vegetation,  soil,  visual,  and  cultural 
resources  and  poses  a  threat  to  public 
safety  and  enjoyment  of  these  lands. 
Maps  of  the  areas  where  these  special 
mles  and  restrictions  apply  will  be 
available  at  the  San  Juan  Resource  Area 
Office. 

To  reduce  damage  to  natural  and 
cultural  resource  values  and  provide  for 
public  safety  in  the  Indian  Creek 
Canyon  Corridor  including  Lavender 
Canyon,  Davis  Canyon.  Harts  Draw, 
Lockhart  Basin,  and  Lockhart  Canyon: 
(1)  Motor  vehicle  and  mountain  bike 
travel  is  restricted  to  existing  roads  and 
trails  and  indiscriminate  damage  by  off 
highway  vehicle  play  will  be 
rehabilitated;  (2)  camping  is  restricted  to 
either  improved  recreation  sites  with 
facilities  for  overnight  use  or  designated 
undeveloped  campsites;  (3)  campsite 
occupancy  may  be  limited  to  posted 
numbers  of  vehicles  and  persons,  (4) 
woodgathering  within  one  half  mile  of 
a  motorized  route  will  be  prohibited,  (5) 
campfires  vdthin  one  half  mile  of  a 
motorized  route  may  only  be  built  in 
BLM  constructed  fire  rings,  designated 
fire  rings  or  fire  pans. 

EFFECTIVE  DATES:  These  restrictions  are 
effective  as  of  this  date  and  shall  remain 
in  effect  pending  the  completion  of  the 
Indian  Creek  Canyon  Corridor 
Recreation  Plan  or  until  updated  by  the 
authorized  officer. 


UMI 
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nagement,  . 


Dated:  Decembe 

r  16. 1997. 

Kant  Walter, 

Area  Manager. 

[FR  Doc.  97-3418? 

Filed  12-31-97;  8:45  am] 

MUJNQ  CODE  4310-^1 

hf 

DEPARTMENT k 

►F  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-989-105O-0f)|-P] 

Filing  of  Plate  of  Survey;  Wyoming 

AGENCY:  Bureai^  pf  Land  Management, 
Interior. 

action:  Notice. 


R.  65  W.J  iiccepted  December  22, 


SUMMARY:  The  dlhts  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  daws  from  the  date  of  this 
publication.        I 

Sixth  Principal  Mjelridian.  Wyoming 

T.  48  N.,  R.  64  W.(  Accepted  December  22, 

1997 
T.  53  N. 

1997 
T.  14  N.,  R.  78  W.J  Accepted  December  22, 

1997 
T.  42  N..  R.  116  W.,  accepted  December  22, 

1997  ^ 

Sixth  Principal  MUidian.  Nebraska 

T.  27  N.,  R.  6  E.,  attepted  December  22. 1997 
T.  26  N..  R.  9  E..  aj:|»pted  December  22. 1997 

If  protests  against  a  survey,  as  shown 
oil  any  of  the  above  plats,  are  received 
prior  to  the  offidftl  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal{s),  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  pcotest(s)  and  or 
appeal(s).  \  I 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office. 
Bureau  of  Land  Management.  5353 
Yellowstone  Road.  Cheyenne. 
Wyoming,  and  will  be  available  to  the 
public  as  a  mattov  of  information  only. 
Copies  of  the  plgtB  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  pqiity  who  wishes  to 
protest  a  survey  niust  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Cheyenne.  Wyoqiing,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 


The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road. 
Cheyenne,  Wyoming  82003. 

Dated:  December  22, 1997. 
Jory  L.  Nfeadck, 

Acting  Chief,  Cadastral  Survey  Group. 
[FR  Doc  97-34215  Filed  12-31-97;  8:45  am] 
BUJNQ  COOE  4Sie-a-4i 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneent  Decree 
Pureuant  to  the  fleeource 
Coneervation  and  Recovery  Act  of 
1976 

In  accordance  with  Departmental 
police,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  USX  Corporation,  Civil 
Action  No.  CV-97-G-3188-S  was 
lodged  on  December  11, 1997,  with  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama.  USX 
Corporation  owns  and  operates  an 
integrated  steel  mill  located  in 
Birmingham,  Alabama.  This  action  for 
civil  penalties  and  injimctive  relief 
under  Section  3008  (a)  and  (g)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C.  6928  (a)  and  (g), 
was  filed  against  USX  on  December  11, 
1997.  The  complaint  alleged  violations 
of  RCRA  Sections  3004  and  3005;  42 
U.S.C.  6924  and  6925,  and  the 
implementing  regulations.  USX  has 
agreed  to  pay  a  civil  penalty  in  the 
amount  of  $1  million.  Also,  USX  has 
agreed  to  perform  two  Supplemental 
Environmental  Projects  (SEPs)  at  the 
U.S.  Steel  facility  in  Birmingham, 
Alabama,  at  a  cost  to  USX  of  not  less 
than  $1,750,000.  In  addition,  USX  has 
agreed  to  manage,  store  and  dispose  of 
a  spent  flush  solvent  waste  generated  at 
the  U.S.  Steel  facility  as  a  hazardous 
waste  and  to  cease  disposing  of  the 
spent  flush  solvent  at  the  Exum  Landfill 
at  the  U.S.  Steel  facility;  it  has  agreed  to 
secure  and  restrict  access  to  the  Exum 
Landfill;  and  it  has  agreed  to  perform 
corrective  action  at  the  facility  pursuant 
to  Section  3008(h)  of  RCRA,  42  U.S.C. 
6928(h). 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 


to:  United  States  v.  USX  Corporation 
DOJ  Ref.  #90-7-1-802. 

llie  proposed  consent  decree  may  be 
examined  at  the  OfBce  of  the  United 
States  Attorney.  Northern  District  of 
Alabama,  Room  200,  Robert  S.  Vance 
Federal  Building.  1800  Fifth  Avenue, 
North,  Birmingham,  Alabama  35203; 
Office  of  the  U.S.  Environmental 
Protection  Agency,  Region  4, 61 
Forsythe  Street,  S.E.,  Atlanta.  Georgia 
30303;  and  at  the  Consent  Decree 
Ubrary.  1120  G  Street,  NW., 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  floor.  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $12.75  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 

Walker  Smith. 

Deputy  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  97-34204  Filed  12-31-97;  8:45  am] 
BIUMG  CODE  4410-1i-li 


DEPARTMENT  OF  JUSTICE 

Foreign  Clalmc  Settlement 
Commleaion 

Sunahlne  Act  Meeting 

(F.CS.C.  Meeting  Notice  No.  1-98) 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
Date  and  Time: 
Monday.  January  12, 1998,  9:30  a.m. 

to  5:00  p.m. 
Wednesday,  January  14, 1998,  9:30 

a.m.  to  5:00  p.m. 
Friday,  January  16, 1998,  9:30  a.m.  to 

5:00  p.m. 
Wednesday,  January  21. 1998,  9:30 

a.m.  to  5:00  p.m. 
Friday.  January  23. 1998,  9:30  a.m.  to 
5:00  p.m. 
Subject  Matter: 
(1)  Oral  Hearings  and  Hearings  on  the 
Record  on  Objections  to  Individual 
Proposed  Decisions  on  Claims  of 
Holocaust  Survivors  Against 
Germany;  (2)  Issuance  of  Individual 
Final  Decisions  on  Claims  of 
Holocaust  Survivors  Against 
Germany. 
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Status:  CloMd. 

All  meetings  are  held  at  the  Foieign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street.  NW.,  Room 
6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  December  29, 
1997. 

JiMiidiH.Lack. 

Administrative  Officer. 
[FR  Doc.  97-34229  Filed  12-30-97;  2:49  pm] 
I  COM  u^o-o1-^ 


DEPARTMENT  OF  LABOR 

CMI  Rights  Center;  Propoaed 
Collection;  Comment  Request 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consxiltation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)l.  This  program 
helps  to  ensure  ^at  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood.  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Civil  Rights  Center  within 
the  Office  of  the  Assistant  Secretary  for 
Administration  and  Management  is 
soliciting  comments  concerning  the 


proposed  extension  of  the  collection  of 
the  "Compliance  Information  Report— 
29  CFR  part  31  (Title  VI), 
Nondiscrimination-Disability— 29  CFR 
part  32  (Sec.  504).  Nondiscrimination- 
Job  Training  Partnership  Act — 29  CFR 
part  34  (Section  167)."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addresses 
section  of  this  notice.  In  addition,  a 
copy  of  the  ICR  in  alternate  fiormats  of 
large  print  and  electronic  file  on 
computer  disk  are  available  upon 
request. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
March  3, 1998. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
.e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to 
Annabelle  T.  Lockhart,  Director,  Qvil 
Rights  Center,  Office  of  the  Assistant 


Secretary  for  Administration  and 
Management,  Frances  Perkins  Bmlding, 
200  Constitution  Ave.  NW..  Room  N- 
4123.  Washington.  DC  20210.  Ms. 
Lockhart  can  be  reached  at  (202)  219- 
9827  (voice)  (this  is  not  a  toll-free 
number)  or  (800)  326-2577  (TTY/TDD). 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Compliance  Information  Report 
and  its  information  collection  is 
designated  to  ensure  that  programs  or 
activities  funded  in  whole  or  in  part  by 
the  Department  of  Labor  operate  in  a 
nondiscriminatory  manner.  The  Report 
requires  such  programs  and  activities  to 
coUect.  maintain  and  report  upon 
request  from  the  Department,  race,  sex. 
age  and  disability  data  for  prog^«m 
applicants,  eligible  applicants, 
participants,  terminees.  applicants  for 
employment  and  employees. 

n.  Current  Actions 

The  Department  of  Labor  seeks  an 
extension  of  the  auient  0MB  approval 
of  the  paperwork  requirements  in  the 
Compliance  Information  Report. 
Extension  is  necessary  to  ensiue 
nondiscrimination  in  programs  or 
activities  funded  in  whole  or  in  part  by 
the  Department  of  Labor. 

Type  of  Review:  Extension. 

Agency:  Civil  Rights  Center.  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management. 

Title:  Compliance  Information 
Report— 29  CFR  part  31  fTitle  VI). 
Nondiscrimination-Disability — 29  CFR 
part  32  (Section  504). 
Nondiscrimination-Job  Training 
Partnership  Act— 29  CFR  part  34 
(Section  167) 

OMB  Number:  1225-0046. 
Affected  public:  Not-for-profit,  State, 
local  or  Tribal  governments. 


Respondents 


CompUance  Information:  38,270,607  . 
Emptoyment  Recordkeeping:  117,975 

CkNTiptaint  Log:  1139  

Compliance  InfonmaUon  Reporting:  11 

Assurances:  1139 

Disability  Compliance  Reports:  11  ..... 


Frequency 


Recordkeeping 
Recordkeeping 
Recordkeeping 

Once  

Once 

Once 


Total  re- 
sponses 


38,270.607 

117,975 

149 

11 

1139 

11 


Average  time  per  response 


20  seconds 
5  seconds  . 
3  minutes  .. 
16  hours .... 
2  minutes  .. 
30  minutes 


Burden 
(hours) 


212,615 

164 

8 

264 

38 

5.5 


UMI 
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Total  Burden  C!^st  (capital/startup): 
$0.00. 

Total  Burden  C^st  (operating/ 
maintenance):  $:il3,900.00. 

Comments  subtiiitted  in  response  to 
this  comment  request  will  be 
summarized  and|ipcluded  in  the  request 
for  Office  and  M^agement  approval  of 
the  information  collection  request;  they 
will  also  become  a  matter  of  public 
record. 

Signed  at  Washiajton,  D.C.,  tliis  29th  day 
of  December,  1997.  | 

Annabelle  T.  Lockl|irt. 

Director,  Civil  HigliKt  Center. 

(FR  Doc.  97-34155  iRiled  12-31-97;  8:45  ami 

BILUNQ  COOE  451ft-23tll 


DEPARTMENT  C^  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  lor  Federal  and 
Federally  Assist^  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  E)epartment  of , Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  oth^r  sources.  They 
specify  the  basic  hburly  wage  rates  and 
Cringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  pro)k:ts  of  a  similar 
character  and  in  the  localities  specified 
therein.  ' ' 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  ih  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  St«t.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frptn  time  to  time  be 
enacted  containinjg  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Sbcretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  ratj^  and  fringe  benefits 
determined  in  theisle  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  oonstruction  projects 
to  laborers  and  m^^hanics  of  the 
specified  classes  ^4gaged  on  contract 
work  of  the  charader  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  arid  public  comment 


procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  indi^stry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
^pgister,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington,  D.C.  20210. 

Modificatioiis  to  General  Wage 
'Determinatioiu  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I: 
None 
Volume  II: 
None 


Volume  III: 

None 

Volume  IV: 

None 

Volume  V: 

None 

Volume  VI: 

None 

Volume  VII: 

None 

General  Wage  Determination 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest;  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  voliunes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  This  24tb  Day 
of  December  1997. 
Carl  J.  Polaskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-34050  Filed  12-31-97;  8:45  am] 

BILLMQ  COOE  4610-S7-M 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AQENCY  HOLDING  THE  MEETING:  National 
Labor  Relations  Board. 

TIME  AND  DATE:  4:00  p.m.,  Wednesday, 
December  17, 1997. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W..  Washington.  D.C.  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  niles  and  practices); 
and  (9)(B)  (disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action  .  .  .). 

MATTERS  TO  BE  CONSIDERED:  Budget. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  J.  Toner,  Executive  Secretary, 


Washington,^  D.C.  20570,  Telephone: 
(202) 273-1940. 

Dated,  Washington,  D.C,  December  29, 
1997. 

By  direction  of  the  Board: 

John  J.  Toner, 

Executive  Secretary. 

[FR  Doc.  97-34230  Filed  12-30-97;  2:56  pm] 

BILUNG  CODE  7S4S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  to  Import 
Radioactive  Waste  * 

Purusant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 

NRC  Import  Ucense  Application 


license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street.  N.W.. 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State.  Washington, 
D.C.  20520. 

The  information  concerning  the 
application  follows. 


Name  of  application;  Date  of  application;    - 

Description  of  material 

Date  received  application  No. 

Material  type 

^   Total  qty. 

End  use 

Country  of  origin 

Allied  Technology  Group 

Contaminated  con- 
denser tubes. 

626  000  kos 

Decontamination  and 
recycling. 

Taiwan. 

November  18,  1997 

December  9,  1997  IW006 

Dated  this  23rd  day  of  December  1997  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 

Director,  Division  of  Nonproliferation, 
Exports  and  Multilateral  Relations,  O^ice  of ' 
International  Programs. 
[FR  Doc.  97-34168  Filed  12-31-97;  8:45  am) 

BILUNG  CODE  75«0-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  of  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (NNECO)  to  withdraw 
its  May  8. 1997.  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-65  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
have  revised  the  accuracy  requirements 
of  the  meteorological  instrumentation 
and  supporting  Bases.  Subsequently,  by 
letter  dated  November  25, 1997,  NNECO 


withdrew  the  amendment  request  based 
on  its  determination  that  the  subject 
instrumentation  accuracies  can  be 
significantly  improved  by  implementing 
modifications.  It  is  further  indicated 
that  the  modifications  will  result  in 
improving  the  overall  system  accuracy 
such  that  the  existing  Technical 
Specifications  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  will  be 
complied  with. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  4. 1997  (62 
FR  30634).  However,  by  letter  dated 
November  25, 1997,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  8, 1997,  and  the 
licensee's  letter  dated  November  25. 
1997.  which  withdrew  the  application 
for  Ucense  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College.  574  New  London 
Turnpike.  Norwich,  CT  06360,  and  the 
Waterford  Library,  ATTN:  Vince 


Juliano,  49  Rope  Ferry  Road,  Waterford. 
CT  06385. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald,  Jr., 
Sr.  Project  Manager,  Special  Projects  Office- 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-34169  Filed  12-31-97;  8:45  amj 

BILUNG  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  and  50-3iq 

Baltimore  Gas  and  Electric  Company; 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
Nos.  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50,  Appendix  A,  General  Design 
Criterion  2,  "Design  Basis  for  Protection 
Against  Natural  Phenomena,"  to 
Baltimore  Gas  and  Electric  Company 
(the  licensee),  for  operation  of  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 


environment 
this  action. 


UMI 
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mmission. 


Nos.  1  and  2,  locatjad  in  Calvert  County, 
Maryland. 

Environmental  Assessment 

Identification  of  tlit  i  Proposed  Action 

The  proposed  e^ti  imption  would  allow 
relief  from  General  Design  Criterion  2 
(GDC-2)  during  the  upgrading  of  the 
Unit  1  emergency  diesel  generator  (EDO) 
No.  IB.  The  proposed  exemption  will 
permit  the  temporary  removal  of  two 
steel  doors  which  provide  protection  for 
the  EDG  No.  IB,  which  will  be  out  of 
service  to  allow  modifications  which 
will  increase  its  load  capacity,  and  also 
provides  protection  to  the  operating 
Cahrert  Cliffs  Unit  No.  2  EDG  No.  2A 
and  the  support  systems  common  to 
Unit  1  EDG  IB  anc^  jthe  operating  Unit 
2  EDGs  2A  and  2Bl  The  support  systems 
are  required  to  be  operable  to  support 
the  operation  of  Unit  2. 

The  upgrading  of  the  Unit  1  EDG  No. 
IB  will  be  performed  during  the 
upcoming  Unit  1  refueling  outage  (RFO- 
14).  RFO 14  is  scheduled  to  commence 
on  April  3, 1998.  and  be  completed  in 
early  June  1998.  The  two  steel  missile 
doors  will  be  requii)ed  to  be  removed 
about  4  times  during  the  outage.  Only 
one  door  will  be  renhoved  at  a  time.  The 
licensee  estimates  tliat  each  of  the 
removals  will  last  for  about  24  hours, 
which  will  result  in  a  total  removal  time 
of  about  100  hours  during  the  scheduled 
60-day  RFO-14. 

The  Need  for  the  Pn>posed  Action 


The  proposed  teniporary  exemption  is 
needed  to  permit  the  completion  of  the 
highly  desirable  upt^rade  to  the  Unit  1 
EDG  No.  IB  withoifil  an  unnecessary 
unit  shutdown. 


Environmental  bn 
Action 


cts  of  the  Proposed 


The  Commissiocj  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action 
involves  features  lotated  entirely  within 
the  protected  area  «S  defined  in  10  CFR 
Part  20. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  or  offsite  dose. 
Therefore,  there  are  no  radiological 
impacts  associatediVith  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonrac^blogical  plant 
effluents  and  will  htve  no  other 
nonradiological  environmental  impact. 

Accordingly,  thejlpommission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

The  principal  alternative  to  requesting 
the  temporary  exemption  for 
implementation  of  the  EDG  upgrade 
would  be  to  comply  with  the  restrictive 
requirements  of  GDC-2.  However,  the 
alternative  would  not  significantly 
enhance  the  protection  of  the 
environment  and  would  result  in 
significant  loss  of  power  generation 
since  a  dual  unit  outage  would  be 
required. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  dated  April  1973  for  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
Nos.  1  and  2. 

Agencies  and  Persons  Cktnsulted 

4' 

In  accordance  with  its  stated  policy, 
on  October  2. 1997,  the  staff  consulted 
with  the  Maryland  State  official, 
Richard  J.  McLean  of  the  Maryland 
Department  of  Natural  Resources, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  vnll  not  have 
.  a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  12, 1997,  as 
supplemented  November  3, 1997.  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Calvert  Coimty  Library,  Prince 
Frederick,  Maryland. 

Dated  at  Rockvilie,  Maryland,  this  23d  day 
of  December  1997. 


For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood. 

Acting  Director,  Project  Directorate  I-l, 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-34170  Filed  12-31-97;  8:45  am) 

BILUNQ  OOOE  TBtO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop:  Domonttrating 
Compliance  With  the  Radiological 
Criteria  for  License  Termination— 
Anaiysss  To  Demonstrate  ALARA,  Nat 
Public  Harm.  Not  Technically 
Achievable,  and  Prohibitively 
Expensive 

AQBICY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  workshop. 

summary:  The  NRC  will  hold  a  public 
workshop  in  Rockvilie,  Maryland  to 
receive  input  bom  licensees  and  the 
public  on  a  working  paper  on  "Analyses 
to  Demonstrate  ALARA,  Net  Public 
Harm,  Not  Technically  Achievable,  and 
Prohibitively  Expensive."  ThisVorking 
paper  is  being  developed  as  a  section  of 
a  fiiture  Regulatory  Guide, 
"Demonstrating  Compliance  With  the 
Radiological  Criteria  for  License 
Termination."  The  Regulatory  Guide  is 
being  written  to  describe  an  acceptable 
method  to  comply  with  the  NRC's 
recent  final  rule  on  Radiological  Criteria 
for  License  Termination  (62  FR  39058; 
July  21, 1997).  The  purpose  of  the 
workshop  is  to  obtain  comments, 
suggestions,  and  information  from  the 
public  on  the  approach  in  the  working 
paper  so  that  a  better  Regulatory  Guide 
can  be  developed.  All  interested 
licensees  and  members  of  the  public  are 
invited  to  attend  this  workshop. 
DATES:  The  workshop  will  be  held  on 
January  26, 1998,  beginning  at  9  a.m. 
and  ending  at  about  5  p.m.  There  is  no 
pre-registration.  Interested  parties, 
imable  to  attend  the  workshop,  are 
encouraged  to  provide  written 
comments  by  February  6, 1998. 
ADDRESSES:  The  public  workshop  will 
be  held  in  the  NRC's  auditorium  at  Two 
White  Flint  North,  11545  Rockvilie 
Pike,  Rockvilie,  Maryland.  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  workshop  site  is 
located  adjacent  to  the  White  Flint 
Station  on  the  Metro  Red  Line.  A 
transcript  of  this  workshop  will  be 
available  for  inspection,  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.,  Lower  Level. 
Washington,  DC  20555,  on  or  about 
February  6, 1998. 
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Obtaining  the  Working  Paper 

A  copy  of  the  working  paper  to  be 
discussed  can  be  obtained  electronically 
at  the  NRC  Technical  Conference  Forum 
Website  under  the  topic  "Final  Rule  for 
License  Termination"  at  http: 
//techconf.llnl.gov/cgi-bin/topics  or  from 
the  NRC's  Public  Document  Room.  2120 
L  Street.  NW.,  (Lower  Level), 
Washington.  DC  20555;  telephone  202- 
634-3273;  fax  202-634-3343.  To  view 
the  working  paper  at  the  Website,  select 
"Final  Rule  on  Radiological  Criteria  for 
License  Termination."  then  select  "Lie 
Term  Document  Library,"  then  select 
"Regulatory  Guide."  and  then  select 
"Module  C.4:  Regulatory  Position — 
Analyses  to  Demonstrate  ALARA,  Net 
Public  Harm.  Not  Technically 
Achievable,  and  Prohibitively 
Expensive." 

Meeting  Agenda 

9:00    Welcome  and  introduction. 

9:15    Presentation  describing  the 

proposed  method  with  opportunity 
for  questions  and  discussion. 

12:00    Lunch. 

1:30    Public  comments  on  the  proposed 
working  paper.  The  guide  will  be 
considered  and  commented  upon 
section  by  section.  Attendees  will 
be  asked  for  questions  and 
comments  on  each  section. 

5:00    Adjourn. 

SUBMrmNQ  WRITTEN  COMMENTS: 

Conunents  may  be  posted  electronically 
on  the  NRC  Technical  Conference 
Forum  Website  mentioned  above. 
Comments  submitted  electronically  can 
also  be  viewed  at  that  Website. 
Comments  may  also  be  mailed  to  the 
Chief.  Rules  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  or  questions  on  meeting 
arrangements,  contact  Jayne 
McCausland,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  301-415-6219.  fax 
301-415-5385.  E-mail: 
JMM2@NRC.GOV.  For  technical 
information  or  questions,  contact 
Stephen  A.  McGuire.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington,  ♦ 
DC  20555,  telephoneJOl-415-6204; 
fax:  301-415-5385;  E-mail: 
SAM2@NRC.GOV. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  December,  1997. 


For  the  Nuclear  Regulatory  Commission. 
Frank  Cardile, 

Acting  Chief.  Radiation  Protection  and  Health 
Effects  Branch,  Division  of  Regulatory 
Applications,  RES. 

[FR  Doc.  97-34171  Filed  12-31-97;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  December  29. 1997, 
January  5, 12.  and  19, 1998. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  29 

There  are  no  meetings  the  week  of 
December  29. 

Week  of  January  5 — Tentative 

There  are  no  meetings  the  week  of  January 
5. 

Week  of  January  12 — Tentative 

Thursday,  January  15 

9:00  a.m.    Affirmation  Session  (PUBLIC 
MEETING)  (if  needed) 

Week  of  January  19 — Tentative 
Wednesday,  January  21 

10:00  a.m.  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (PUBLIC  MEETING) 
(Contact:  William  Dean,  301-415-1726) 

2:00  p.m.    Briefing  on  Material  Control  of 
Generally  Licensed  Devices  (PUBLIC 
MEETING)  (Contact:  Larry  Camper,  301- 
415-7231) 

3:30  p.m.     Affirmation  Session  (PUBLIC 
MEETING) 

Friday,  January  23 

9:00  a.m.    Discussion  of  Interagency  Issues 
(Closed— Ex.  9) 
•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
4 1 5-1 292 .  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661.      > 

ADDITIONAL  INFORMATION:  By  a  vote  of  4- 
0  on  December  18,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e} 
and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Louisiana  Energy  Services — Financial 
Qualifications  Aspects  of  Petitions  for 
Review  of  LBP-96-25"  be  held  on 
December  18,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  vnnh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  24. 1997. 

William  M.HiU.  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  97-34225  Filed  12-30-97;  11:38 
am] 

BILUNG  CODE  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  writh  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Self-Employment 
Questionnaire. 

(2)  Form(s)  submitted:  AA-4. 

(3)  OMB  Number:  3220-0138. 

(4)  Expiration  date  of  current  OMB 
clearance: 3/31/1998 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Bespondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  1.000. 

(8)  Total  annual  responses:  1,000. 

(9)  Total  annual  reporting  hours:  691. 

(10)  Collection  description:  Section  2 
of  the  Railroad  Retirement  Act  provides 
for  payment  of  annuities  to  qualified 
employees  and  their  spouses.  Work  for 
a  railroad,  work  for  a  "Last  Pre- 
retirement Non-Railroad  Employer" 
(LPE)  and  work  in  self-employment 
affect  payment  in  different  ways.  This 
collection  obtains  information  to 
determine  whether  claimed  self- 
employment  is  really  self-employment, 
and  not  work  for  a  railroad  or  LPE. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 


SECURITIE 
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(312-751-3363) 
the  information  c6 


>minents  regarding 
lection  should  be 
addressed  to  Ronakl  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316),  Office  Qf  Management  and 
Budget,  Room  102^0,  New  Executive 
Office  Building,  VV^shington,  D.C 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  97-34214  t 

BHJJNQ  OOOE  TM6-01- « 


led  12-31-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


>;Uot 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Crown  Laboratories, 
\nc.,  Common  St^k,  $.001  Par  Value) 
File  No.  1-12848 

December  24, 1997. 

Crown  Laboratd^es,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Cobmiission"),  pursuant 
to  Section  12(d]  oFthe  Seciuities 
Exchange  Act  of  1|934  ("Act")  and  Rule 
12d2-2(d)  promul^ted  thereunder,  to 
withdraw  tne  above  specified  security 
("Seciirity")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("i^ex"  or 
"Exchange"). 

The  reasons  dt^d  in  the  application 
for  withdrawing  tne  Security  from 
listing  and  registr^pon  include  the 
following:  i  | 

The  Company  has  complied  with 
Amex  Rule  18  by  jpling  with  the 
Exchange  a  certifiiad  copy  of  the 
unanimous  written  consent  containing 
resolutions  adopts  by  the  Company's 
Board  of  Director^  authorizing  the 
withdrawal  of  the  Security  from  listing 
and  registration  oti  the  Amex.  and  by 
setting  forth  in  dejtail  to  the  &cchange 
the  reasons  and  faots  supporting  the 
proposed  withdraiiyal. 

Cm  October  16, 11997,  the  Company's 
Board  of  Director^  Unanimously 
determined  to  wittidraw  the  Company's 
Security  from  Ustittg  and  registration  on 
the  Emerging  Company  Marketplace  of 
the  Amex.  libis  action  was  taken  while 
the  Company  and;  the  Amex  were 
engaged  in  discus|sions  focusing  on 
whedier  the  Comi»^y  was  in 
compliance  with  t6rtain  of  the  Amex's 
continued  listing  gjuidelines.  The 
Company  has  represented  that  its 
Security  will  contjihue  to  trade  on  the 
Pacific  Exchange,||ic.,  where  the 
Security  has  bmn!  listed  and  registered 
since  November  11, 1996. 


By  letter  dated  November  11, 1997, 
the  Amex  informed  the  Company  that  it 
had  no  objection  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  Amex. 

By  reason  of  Section  12(b)  of  the  Act 
ahd  the  rules  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  with  the  Commission  and  the 
Pacific  Exchange  under  Section  13  of 
the  Act. 

Any  interested  person  may,  on  or 
before  January  16, 1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  97-34192  Filed  12-31-97;  8:45  am] 

MUJNO  COOC  MhO-M-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[netMMNa  34-89483;  HI*  No.  SR-MASO- 
«7-«0] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Cliange  t»y  National 
Association  of  Securities  Dealers,  Inc. 
C'NASD")  Relating  to  Ctiange  of 
Effective  Date  of  Certain  Amendments 
to  tlw  Corporate  Governance 
Documents  of  tite  NASD,  NASD 
Regulation,  Inc.,  and  the  Nasdaq  Stodc 
Marlcet,lnc 

December  22. 1997. 

Pursuant  to  Section  19(b)(3)(A)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  notice  is  hereby  given  that  on 
Ejecember  18, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Sectuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  to  the 
corporate  governance  documents  of  the 
NASD.  NASD  RegulaUon,  Inc.  ("NASD 
Regulation")  and  The  Nasdaq  Stock 
Maricet,  Inc.  ("Nasdaq"),  as  described  in 


Items  I,  n,  and  ni  below,  which  Items 
have  been  prepared  by  the  Association. 
This  filing  was  amended  on  December 
19, 1997  and  December  22. 1997.2  The 
Association  has  designated  this 
proposal  as  one  that  is  concerned  solely 
with  the  administration  of  the  self- 
regulatory  organization  under  Section 
19(b)(3)(A)(iii)  of  the  Act,  an^ 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  under 
Section  19(b)(3)(A)(i)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (tf  SulMtance  of 
the  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(e)(l)  and  (3) 
thereunder,  the  Association  is  filing  a 
proposed  rule  change  to  adjust  the 
effective  date  of  its  corporate 
governance  documents  (excepting  those 
applicable  to  nomination  and  elections 
procedures),  as  recently  approved  by  the 
Commission.' 

n.  Self-Regnlatory  Organizatiaii's 
Statement  of  tke  Purpose  of,  and 
Slatntory  Basis  for,  uw  Proposed  Rule 
Cluuige 

In  its  filing  with  the  Commission,  the 
Association  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 


>  IS  U.S.C  7BB(bH3). 


*  See  Letter  from  Robert  E.  Aber,  Vice  President 
and  Generml  Couiuel,  N«sdaq  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regulation.  Securities  and  Exchange  Commission, 
dated  Daceml>er  19, 1997  and  Letter  from  Alden 
Adkins,  Vice  President  and  General  Counsel.  NASD 
Regulation  to  iCatharine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation,  Securities 
and  Exchange  Commission,  dated  December  22, 
1997.  The  changes  contained  in  Amendments  Nos. 
One  and  Two  are  consolidated  into  this  Notice. 
Several  additional  technical  amendments  are  also 
included  in  this  Notice.  Telephone  Conversation 
between  Sharon  Zackula,  Office  of  General  Counsel, 
MASD  Regulation  and  Mandy  S.  Cohen,  Office  of 
Market  Supervision,  Commission  (December  22, 
1997). 

'See  Senirities  Exchange  Act  Release  Na  39326 
(November  14, 1997).  62  FR  2S228  (November  21, 
1997)  (File  No.  SR-NASD-97-71).  The  provuions 
excluded  from  the  amended  effective  data  set  forth 
in  this  filing  are: 

NASD  By-Laws  Article  Vn.  Sections  9(a).  9(e). 
and  10  through  14; 

NASD  By-Laws  ArUdes  XX  and  XXL 

NASD  Regulations  *  *  *  By-Laws  Article  IV. 
Section  4.16;  and 

Nasdaq  By-Laws  Article  IV,  Section  4.15. 
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Association  has  prepared  summaries, 
set  forth  in  Sections  A,  B.  and  C  below. 
of  the  most  significant  aspects  of  such 
statements. 

/..  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  . 

(1)  Purpose  of  Rule  Change 

The  Association  is  filing  this  rule- 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  Rule  19b-4(e)  (1)  and  (3) 
thereunder,  to  provide  that  those 
amendments  to  the  corporate 
governance  documents  currently 
scheduled  to  become  effective  on  "the 
date  of  the  first  meeting  of  the  NASD 
Board  of  Governors  in  1998"*  be 
changed  to  become  effective  "at  the 
conclusion  of  the  annual  meeting  of  the 
NASD,  which  is  currently  scheduled  for 
January  1998."  The  annual  meeting  is 
currently  expected  to  be  held  earlier  in 
January  1998  than  the  meeting  of  the 
Board  of  Governors.  This  change  will 
allow  the  corporate  governance 
documents  to  become  effective  shortly 
before  the  NASD  Board  meeting,  rather 
than  the  day  of  the  such  meeting.  The 
proposed  amendments  are  necessary  to 
allow  for  the  expedited  and  smooth 
transition  fit)m  the  Association's  current 
corporate  structure  to  the  new  corporate 
structure  recently  approved  by  the 
Commission.' 

(2)  Statutory  Basis  of  Rule  Change 

The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(4)  of  the  Act  e  in  that  it 
assures  a  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  and 
provides  that  one  or  more  directors  shall 
be  representative  of  issuers  and 
investors  and  not  be  associated  with  a 
member  of  the  Association,  a  broker,  or 
a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

*  See  Letter  from  T.  Grant  Gallery,  Senior  Vice 
President  and  General  Counsel,  NASD  to  Katherine 
A.  England,  Assistant  Director.  Division  of  Market 
Regulation.  Securities  and  Exchange  Commission 
dated  November  12.  1997  ("November  12  Utter"). 
The  November  12  Letter  requested  various  effective 
dates  for  the  corporate  governance  amendments 
contained  in  Release  No.  34-39326. 

*  See  Release  No.  34-39326 
•15U.S.C780-3. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  to  amend 
the  effective  date  of  the  Association's 
corporate  governance  documents  was 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  (i)  and  (iii)  of  the  Act  and 
subparagraph  (e)(1)  and  (e)(3)  of  Rule 
19b-4  thereunder  in  that  it  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  and  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization. 

At  any  time  within  60  days  of  the 
final  amendment  to  a  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  For  the  purposes  of 
this  rule  filing,  the  abrogation  period 
commenced  as  of  December  22. 1997, 
the  date  of  filing  of  Amendment  No.  2 
hereto. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to^ 
submit  written  data,  views,  and 
arguments  concerning  thp  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-90  and  should  be 
submitted  by  January  23, 1998. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretory. 

(FR  Doc.  97-34193  Filed  12-31-97;  8:45  am) 

BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiease  No.  34-39484;  File  No.  SR-NYSE- 
97-^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  t)y  ttie  New 
York  Stock  Exchange,  Inc.,  To  Extend 
the  Current  $400,000  Limit  on 
Transaction  Charges  Through  1998 

December  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  22, 1997,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SuBstance  of 
the  Proposed  Rule  Change 

The  current  fee  structure  provides  for 
a  $400,000  cap  on  an  individual 
member  firm's  monthly  transaction 
charges.  The  structure  also  provides  for 
an  annual  increase  in  the  cap  based  on 
trading  volume.  The  proposed  revision 
for  the  1998  transaction  charge  extends 
the  cap  at  the  current  level  of  $400,000 
rather  than  raising  it  as  provided. 

U.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

'  17  CFR'i00.30-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
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e  Division  of 
to  delegated 


31-97;  8:45  am] 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for^  ^e  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  thb  proposed  rule 
change  is  to  respond  to  the  needs  of  our 
constituents  with  reispect  to  overall 
competitive  market  conditions  and 
customer  satisfaction. 

2.  Statutory  Basis 

The  Exchange  represents  that 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectivies  of  Section 
6(b)(4)  3  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  othir  charges  among  the 
Exchange's  member$  and  other  persons 
using  its  facilities. 


B.  Self-Regulatory  ( 
Statement  on  Burdk 


ionization's 
I  on  Competition 

The  Exchange  ddds  not  believe  that 
the  proposed  rule  dl^ange  will  impose 
any  inappropriate  burden  on 
competition.  j 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Particip^ts,  or  Others 

The  Exchange  hajsi  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Ef!ectiTekie8S  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actioii 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fe^,  or  other  charge 
imposed  by  the  Excihange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Acf»  and 
subparagraph  (3)(2)|  of  Rule  l9b-4 
thereimder.*  j 

At  any  time  withla  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  si|(^  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  proliction  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  cimments 

Interested  personis  are  invited  to 
submit  written  data,  views,  and 
arguments  concem^g  the  foregoing. 
Persons  making  wr^ten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securitiejsiand  Exchange 


M5  U.S.C.  78f(b). 
M5  U.S.C.  78f(b)(4). 
*  15  U.S.C  78s(b)(3)lAl 
'17CFR240.19b-4(e)(; 


Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection.and  copying  at 
the  principal  office  of  the  New  York 
Stock  Exchange.  All  submissions  should 
refer  to  File  No.  SR-NYSE-97-35  and 
should  be  submitted  by  January  23, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  97-34194  Filed  12-31-97;  8:45  am] 

BILUNG  COOE  MIO-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  #2672] 

Determination  on  International 
Development  Association's 
Reconstruction  Assistance  Project 
(RAP)  Credit  to  Bosnia 

Pursuant  to  the  authority  vested  in  me 
by  section  573(e)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1998  ("FOAA."  Pub.  L.  105-188),  I 
hereby  waive  the  application  of  section 
573(b)  of  the  FOAA  with  regard  to  the 
International  Development 
Association's  (IDA)  Reconstruction 
Assistance  Project  Credit. 

I  hereby  determine  the  IDA 
Reconstruction  Assistance  Project 
directly  supports  the  implementation  of 
the  Dayton  Agreement  and  its  Annexes. 

This  Determination  shall  be  published 
in  the  Federal  Register. 

Dated:  December  15, 1997. 
Strobe  Talbott, 

Acting  Secretary  of  State. 

(FR  Doc.  97-34184  Filed  12-31-97;  8:45  am] 

BILLING  COOE  4710.10-M 


*  17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  #2673] 

Determination  on  USAID  Bilateral 
Assistance  to  the  Republika  Srpsica 

•  Pursuant  to  the  authority  vested  in  me 
by  section  573(e)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1998  ("FOAA,"  Pub.  L.  105-118),  I 
hereby  waive  the  application  of  section 
573(a)  of  the  FOAA  with  regard  to 
USAID-funded  programs  in  the 
Republika  Srpska. 

I  hereby  determine  that  USAlD's 
Mimicipal  Infrastructure  and  Services 
Program,  Bosnia  Business  Development 
Program,  Economic  Reform  Program  and 
Democratic  Reform  Program  directly 
support  the  implementation  of  the 
Dayton  Agreement  and  its  Annexes. 

This  Determination  shall  be  published 
in  the  Federal  Register. 

Dated:  December  15, 1997. 
Strobe  Talbott, 
Acting.  Secretary  of  State. 
fFR  Doc.  97-34183  Filed  12-31-97;  8:45  am) 

BILLING  COOE  4710-10-11 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2668] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy;  Meeting  Notice 

The  Department  of  State  is  holding 
the  next  meeting  of  its  Advisory 
Committee  on  International 
Communications  and  Information 
Pohcy.  The  Committee  provides  a 
formal  channel  for  regular  consultation 
and  coordination  on  major  economic, 
social  and  legal  issues  and  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests. 

The  guest  speakers  at  the  meeting  will 
include  Assistant  Secretary  of  State  for 
International  Organization  Affairs 
Princeton  Lyman  who  will  talk  about 
the  United  Nation  organizations, 
including  the  International 
Telecommunication  Union.  Also,  Mr. 
Bruce  Lehman,  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  will  speak  on  current 
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issues  involving  intellectual  property 

rights. 
In  addition,  the  purpose  of  this 

meeting  will  be  to  hear  reports  from  the 
working  groups  of  various  issues  that 
chart  the  future  direction  and  work  plan 
of  the  committee.  The  members  will 
look  at  the  substantive  issues  on  which 
the  committee  should  focus,  as  well  as 
specific  countries  and  regions  of  interest 
to  the  committee. 

This  meeting  will  be  held  on 
Thursday,  January  29,  1998,  from  9:30 
a.m.-12:30  p.m.  in  Room  1105  of  the 
Main  Building  of  the  U.S.  Department  of 
State,  located  at  2201  "C"  Street,  N.W., 
Washington,  DC  20520.  Members  of  the 
public  may  attend  these  meetings  up  to 
the  seating  capacity  of  the  room.  While 
the  meeting  is  open  to  the  public, 
admittance  to  the  State  Department 
Building  is  only  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  the  pre-clearance  list,  please 
provide  your  name,  title,  company, 
social  security  number,  date  of  birth, 
and  citizenship  to  Shirlett  Brewer  at 
(202)  647-«345  or  by  fax  at  (202)  647- 
0158.  All  attendees  must  use  the  "C" 
Street  entrance.  One  of  the  following 
valid  ID'S  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretary- 
of  the  Committee,  at  (202)  647-5385. 

Dated:  December  15th,  1997. 
Timothy  C.  Finton, 
Executive  Secretary. 

[FR  Doc.  97-34208  Filed  12-31-97;  8:45  am) 
BtLUNG  CODE  4710-«5-M 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  2675] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Meetina 
Notice  " 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers 
(DSC)  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9:30  AM  on 
Wednesday,  January  21,  1998,  in  Room 
2415,  at  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW..  Washington, 
DC  20593-0001.  The  purpose  of  the 
meeting  is  to  finalize  preparations  for 
the  Third  Session  of  the  DSC 
Subcommittee  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  February  9-13, 1998,  at 
the  IMO  Headquarters  in  London. 


The  agenda  items  of  particular 
interest  are: 

a.  Amendment  29  to  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code,  its  Annexes  and  Supplements 
including  harmonization  of  the  IMDG 
Code  with  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods. 

b.  Implementation  of  Annex  III  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78).  as  amended. 

c.  Revision  of  the  format  of  the  IMDG 
Code. 

d.  Amendments  to  SOLAS  chapters  VI 
and  Vn  to  make  the  IMDG  Code 
mandatory. 

e.  Amendments  to  SOLAS  chapter  VII 
to  make  the  Irradiated  Nuclear  Fuel 
(INF)  Code  mandatory. 

f.  Implementation  of  IMO  instruments 
and  training  requirements  for  cargo- 
related  matters,  including  revision  of 
resolution  A.537(13)  and  development 
of  multimodal  training  requirements. 

.  g.  Revision  of  the  Emergency 
Schedules  (EmS). 

h.  Revision  of  MSC/Circ.613  to 
include  offshore  tank  containers. 

i.  Amendments  to  the  Bulk  Solids 
Code,  including  evaluation  of  properties 
of  solid  bulk  cargoes. 

j.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr,  E.  P. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-3), 
2100  Second  Street,  SW.,  Washington, 
DC  20593^001  or  by  calling  (202)  267- 
1577. 

Dated:  December  19, 1997. 
Russell  A.  La  Mantia, 

Chairman,  Shipping  Coordinating  Committee. 
[PR  Doc.  97-34206  Filed  12-31-97;  8:45  am] 

BILLING  CODE  471(MI7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC) 
23.1419-2A,  Certification  of  14  CFR 
Part  23  Airplanes  for  Flight  In  Icing 
Conditions 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
Proposed  Advisory  Circular  (AC) 
23.1419-2A,  and  request  for  comments. 


SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  a  proposed  AC,  which  provides 


information  and  guidance  concerning 
certification  of  part  23  airplanes  for 
flight  in  icing  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1998. 
ADDRESSES:  Send  all  conmdents  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-110). 
601  East  12th  Street,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Standards  Office  (ACE- 
111),  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration;  telephone 
number  (816)  426-6941. 

SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 
COMMENTS  INVITED:  We  invite  interested 
parties  to  submit  comments  on  the 
proposed  AC.  Conunenters  must 
identify  AC  23.1419-2A  and  submit 
comments  to  the  address  specified 
above.  The  FAA  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments  before 
issuing  the  final  AC.  The  proposed  AC 
and  comments  received  may  be 
inspected  at  the  Standards  Office  (ACE- 
110),  Suite  900,  1201  Wahiut,  Kansas 
City,  Missouri,  between  the  hours  of 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 
BACKGROUND:  This  Advisory  Circular. 
AC  23.1419-2A,  CertificaUon  of  Part  23 
Airplanes  for  Flight  in  Icing  Conditions, 
sets  forth  an  acceptable  means,  but  not 
the  only  means  of  demonstrating 
compliance  with  the  ice  protection 
requirements  in  14  CFR  part  23.  The 
FAA  will  consider  other  methods  of 
demonstrating  compliance  that  an 
applicant  may  elect  to  present.  This 
material  is  neither  mandatory  nor 
regulatory  in  nature  and  does  not 
constitute  a  regulation.  This  AC  will 
cancel  AC  23.1419-2,  Certification  of 
Part  23  Airplanes  for  Flight  in  Icing 
Conditions,  dated  January  3, 1992.  This 
AC  revises  AC  23.1419-2  for  icing 
certification  for  part  23  airplanes  to 
address  the  following  NTSB 
Recommendations:  A-91-90,  A-92-64, 
and  A-92-86,  the  later  amendments 
(23-41,  23-42,  23-43,  23-45,  and  23- 
49)  in  part  23,  and  it  provides 
information  regarding  tail  plane  icing. 
The  FAA  Inflight  Aircraft  Icing  Plan 
has  tasks  to  improve  the  regulations  and 
guidance  related  to  certification  of 
airplanes  for  operation  in  icing 
conditions  defined  by  Appendix  C  and. 


Issued  in  K 
16, 1997. 

Michael  Galli 

Manager.  Smi 
Certification  I 
(PR  Doc.  97-: 
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h  me  Directorate  Aircraft 
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possibly,  includin  ^  envelopes 
supplementing  tho$e  currently  in 
Appendix  C.  These  issues  will  be 
considered  on  the  next  revision  of  the 
AC.  In  addition,  the  FAA  and  the  Joint 
Aviation  Authoritias  (JAA)  are 
hannonizing  the  pieirfonnance  and 
handling  qualities  Of  part  25.  The 
Aviation  Rulemakttig  Advisory 
Conunittee  (ARAC)  Flight  Test 
Harmonization  Working  Group  will 
complete  the  harmonization  project  to 
standardize  performance,  handling 
requirements,  and  I  additional  guidance 
material  for  certification  of  part  25/Joint 
Aviation  Requirements  25  (JAR  25) 
airplanes  to  safely  operate  in  the  icing 
conditions  of  Appendix  C.  These 
performance  and  Ifandling  qualities  will 
be  considered  in  tlib  next  revision  to 
this  AC,  and  to  the  second  revision  to 
AC  23-8A,  Fhght  Tiest  Guide  for 
Certification  of  Part  23  Airplanes. 

Issued  in  Kansas  Qi^,  Missouri,  December 
16. 1997. 

MkJuel  Gallagher, 

Manager,  Small  Airp 
Certification  Service^ 
(FR  Doc.  97-34161  Fl 
BiUlNO  OOOE  4«10-1S-« 


DEPARTMENT  Oft  JTRANSPORTATION 

I 

Federal  Aviation  Administration 
[Summary  Notice  NO,  PE-«7-«4] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received*  Dispositions  of 
Petitions  Issued 

agency:  Federal  A^ation 
Administration  (FAlA),  DOT. 
ACTION:  Notice  of  p^titioi^s  for 
exemption  received  and  of  dispositions 
of  prior  petitions,  i 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  qpR  Part  11),  this 
notice  contains  a  simmiary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CF R  Chapter  I), 
dispositions  of  cer  ain  petitions 
previously  received  and  corrections. 
The  purpose  of  thislnotice  is  to  improve 
the  public's  aware^ss  of.  and 
participation  in.  thd^  aspect  of  FAA's 
regulatory  activitiek  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  informldtion  in  the  summary 
is  intended  to  affeqtjthe  legal  status  of 
any  petition  or  its  ntial  disposition. 
DATES:  Comments  oti  petitions  received 
must  identify  the  petition  docket 
number  involved  ar  d  must  be  received 
on  or  before  Januai )  22. 1998. 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. .  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3131. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  purauant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C,  on  December 
24. 1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29066. 

Petitioner:  Mr.  James  T.  Hawkins. 

Sections  of  the  FAR  Affected:  14  CFR 
45.21(c)(2)  and  45.29  (c),  (d),  and  (e). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  display  aircraft 
registration  markings  on  his  Piper 
Archer  aircraft  (Registration  No. 
N3578M)  that  are  ornamental  in  nature 
and  do  not  meet  the  vddth,  thickness, 
and  spacing  requirements  of  part  45. 

Disposition  of  Petitions 

DoclcefiVo.:  29038. 

Petitioner:  GE  VARIG. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GE  Varig  to 
substitute  the  calibration  standards  of 
the  Institute  Nacional  de  Metrologia, 
Normalizagao  e  Qualidade  Industrial. 
Brazil's  national  standards  organization, 
for  the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology,  formerly  the  National 
Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment. 

Grant,  December  18, 1997,  Exemption 
No.  6709. 

Docket  No.:  28646. 

Petitioner:  Gulfstream  International 
Airlines,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
121.2(d)(l)(i)(D).  121.337(b)(8).  and 
121.359(g). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Gulfstream  to 
operate  25  Beechcraft  190C  airplanes 
without  those  airplanes  being  equipped 
■with  approved  smoke  and  fume 
protective  breathing  equipment  for 
flight  crewmembers  from  December  20. 
1997,  imtil  March  20, 1998,  a  period  of 
90  days. 

Grant,  December  19, 1997,  Exemption 
No.  6596D. 

Docket  No.:  29086. 

Petitioner:  Air  Midwest,  Inc. 

Sections  of  the  F/{R  Affected:  14  CFR 
121.2  and  121.337(b)(8). 

Description  of  Relief  Sought/ 
Disposition:  To  jwrmit  Air  Midwest  to 
operate  15  Beechcraft  1900D  airplanes 
in  part  121  passenger-carrying 
operations  after  the  December  20, 1997, 
compUance  deadline  without  those 
airplanes  being  equipped  with  the 
required  smoke  and  fume  protective 
breathing  equipment  for  the  ffight 
crewmembers,  until  January  1, 1998. 

Grant,  December  19. 1997,  Exemption 
No.  6596F. 

Docket  No.:  29082. 

Petitioner:  Mesa  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.2  and  121.337(b)(8). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mesa  to  operate 
41  Beechcraft  1900D  airplanes  in  part 
121  passenger-carrying  operations  after 
the  December  20, 1997,  comphance 
deadline  without  those  airplanes  being 
equipped  with  the  required  smoke  and 
fume  protective  breathing  equipment  for 
the  flight  crewmembers,  until  January 
31. 1998. 

Grant,  December  19,  1997,  Exemption 
No.  6596E. 

Docket  No.:  28319. 

Petitioner:  Domier  Aviation  (NortK 
America).  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)  (2),  and  (3),  and  (b)(2); 
121.413  (b)  and  (c);  appendix  H  to  part 
121;  135.337(a)  (2)  and  (3),  and  (b)(2); 
and  135.339  (b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain 
instructors  employed  by  DANA  and 
listed  in  a  certificate  holder's  approved 
training  program  to  act  as  instructors  for 
a  certificate  holder  under  part  121  or 
part  135  without  those  instructors 
having  received  ground  and  flight 
training  in  accordance  with  a  training 
program  approved  under  subpart  N  of 
part  121  or  subpart  H  of  part  135,  as 
applicable.  That  exemption  also  permits 
simulator  instructors  employed  by 
DANA  and  listed  in  a  certificate 
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holder's  approved  training  program  to 
serve  in  advance  simulators  without 
being  employed  by  the  certificate  holder 
for  1  year,  provided  the  instructors 
receive  applicable  training  in 
accordance  with  the  provisions  of  the 
exemption. 

Grant,  December  19,  1997,  Exemption 
No.  6409 A. 

(FR  Doc.  97-34165  Filed  12-31-97;  8:45  am] 
BHJJNO  CODE  4«1».1»-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaidng  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AQBICY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
AC710I>K  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Aircraft 
Certification  Procedures  Issues. 
DATES:  The  meeting  will  be  held  on 
January  22. 1998  from  9:00  a.m.  to  12:00 
noon. 

AOORESSeS:  The  meeUng  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street,  NW, 
Washington,  DC. 

RM  RJRTHER  INFORMATION  CONTACT: 
Ms.  Angela  O.  Anderson,  (202)  267- 
9681,  Office  of  Rulemaking  (ARM-200), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591. 
SUPPtSfOITARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  aircraft  certification 
procediires  issues.  This  meeting  will  be 
held  January  22, 1998,  at  9:00  a.m.,  at 
the  General  Aviation  Manufacturers 
Association.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  the  Production  Certification  and 
Parts  Manufacturing  Working  Group, 
the  Delegation  Working  Group  and  the 
ICPTF  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 


listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  December 
22. 1997. 

Brian  Yanez, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  97-34162  Filed  12-31-97;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  Nation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
January  22,  1998,  at  1:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Noreen  Hannigan,  Regulations  Analyst, 
Office  of  Rulemaking  (ARM-106),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-7476;  FAX:  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues. 

This  meeting  will  be  held  on  January 
22. 1998,  at  1:00  p.m.  at  the  Helicopter 
Association  hitemational.  1635  Prince 
Street,  Alexandria,  VA  22314. 

The  Agenda  for  this  meeting  will 
include: 

(1)  A  status  report  on  the  Part  103 
(Ultralight  Vehicles)  Working  Group's 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  "Sport  Pilot  Certification 
Requirements;" 

(2)  An  update  on  the  status  of  the 
"Flight  Plan  Requirements  for 
Helicopter  Operations  Under  Instrument 
Flight  Rules"  NPRM; 


(3)  Discussion  of  overfUghts  of 
national  parks; 

(4)  Other  general  aviation  topics  (open 
discussion). 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  December 
23. 1997. 

Louis  C.  Cusimano, 

Assistant  Executive  Director  for  General 
A  viation  Operations.  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  97-34163  Filed  12-31-97;  8:45  am) 
BILUNG  CODE  4S10-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172;  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  January  13-16, 
1998,  starting  at  9:00  a.m.  The  meeting 
vnll  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC.  20036. 

The  agenda  will  be  as  follows: 

Tuesday.  January  13:  (1)  Plenary 
Convenes  at  9:00  a.m.  for  30  minutes: 
(2)  Introductory  Remarks;  (3)  Review 
and  Approval  of  the  Agenda;  (4) 
Working  Group  (WG)-2,  VHF  Data 
Radio  Sigrial-in-Space  MASPS. 
Continue  Work  on  VOL  Modes  2  and  3. 

Wednesday,  January  14:  {a.m.)  (5) 
WG-2  Continues;  (p.m.)  (6)  WG-3, 
Review  of  Activities  in  VHF  Digital 
Radio  MOPS  Docimient  Program. 

Thursday,  January  15:  (a.m.)  (7) 
Plenary  Reconvenes  at  9.00  a.m.  (p.m.) 
(8)  WG's  Continue  as  Necessary;  (9) 
Review  and  Approval  of  the  Minutes  of 
the  Previous  Meeting;  (10)  Reports  from 
WG's  2  and  3  Activities;  (11)  Report  on 
VDL  ActiviUes  and  AMCP  WG-D;  (12) 
EUROCAE  WG-47  Report  and 
Discussion  of  Schedule  for  Further  Joint 
Meetings  with  WG-3;  (13)  Review 


Issued  in  V 
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Teny  R.  Hu 
Designated  C 
(FR  Doc.  97- 
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>n  topics  (open 


)n  December 


1-97;  8:45  am) 


Issues  List  and  Address  Future  Work; 
(14)  Other  Businejss;  (15)  Dates  and 
Places  of  Next  Meetings. 

Friday,  January  16:  WG's  continue  as 
Necessary. 

Attendiance  is  c  pen  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  pvblic  may  present  oral 
statements  at  the  nkeeting.  Persons 
wishing  to  presenjti  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  (Connecticut  Avenue, 
NW..  Sutte  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Membets  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washin^n,  DC,  on  December 
24. 1997. 
Teny  R.  H«nn»h, 
Designated  Official. 
(FR  Doc.  97-34160  ^^led  12-31-97;  8:45  am) 

BILUNQ  CODE  4tie-i; 


^ 


DEPARTMENT  OF;  TRANSPORTATION 

Federal  Highway  Administration 
[  Doclcet  No.  FHWA««7-3241] 


Notice  of  Request  [foi 
Currently  ApprovtB|d 
Collection 


r  Extension  of  a 
Information 


AGENCY:  Federal  Mghway 
Administration  (FWVA),  DOT. 
ACTION:  Notice  an^  Request  for 
Comments.  I 

■ — 4 

summary;  In  accoraance  with  the 
requirement  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  reqiiist  the  OfBce  of 
Management  and  Budget  (0MB)  to 
extend  its  current  approval  of  an 
information  collection.  This  information 
collection  is  used  by  motor  carriers, 
property  brokers,  and  freight  forwarders 
to  register  their  operations  with  FHWA. 
DATES:  Comments  must  be  submitted  on 
or  before  March  3, 1998. 
ADDRESSES:  Signe^^  written  comments 
should  refer  to  the  pocket  number  that 
appears  at  the  top  c^f  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^01,  400 
Seventh  %eet,  SWU  Washington.  DC 
20590-0001.  All  cq^ments  received 
will  be  available  f^  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  E.T.,  Monday, through  Friday, 
except  Federal  hoJ  ijdays.  Those  desiring 
notification  of  recdjpt  of  comments  must 
include  a  self-addi  ^ssed,  stamped 
envelope  or  postcaid. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Vining,  Office  of  Motor  Carrier 
Information  Analysis,  (202)  358-7028, 
Federal  Highway  Administration, 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPlfMENTARY  INFORMATION:  Electronic 
Availability  An  electronic  copy  of  this 
document  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  fit)m  the  Federal  Register 
electronic  bulletin  board  service 
(telephone  number:  202-512-1661). 
Internet  users  may  reach  the  Federal 
Register's  WWW  site  at: 

http://wrww.access.gpo.goy/su_docs 

Title:  Revision  of  Licensing 
Application  Forms,  Application 
Procedures,  and  Corresponding 
Regulations. 

OMB  Number  21 25-0568. 

Background:  The  Secretary  of 
Transportation  is  authorized  to  register 
for-hire  moAr  carriers  of  regulated 
commodities  imder  the  provisions  of  49 
U.S.C.  13902,  surface  freight  forwarders 
under  the  provisions  of  49  U.S.C.  13903, 
and  property  brokers  imder  the 
provisions  of  49  U.S.C.  13904.  These 
persons  may  conduct  transportation 
services  only  if  they  are  registered.  49 
U.S.C.  13901.  Authority  pertaining  to 
these  registrations  has  been  delegated  to 
the  FHWA,  and  related  regulations  are 
foimd  at  49  CFR  365. 

Forms  OP-1  (for  motor  property 
carriers  and  brokers),  OP-l(P)  (for  motor 
passenger  carriers),  and  OP-l  (FF)  (for 
freight  forwarders)  are  used  to  apply  for 
registration  with  the  FHWA.  The  forms 
all  ask  for  limited  information  on  the 
applicant's  identity,  location,  familiarity 
with  safety  requirements,  and  type  of 
proposed  operations.  Minor  differences 
in  each  form  reflect  specific  statutory 
standards  for  registration  of  the  different 
types  of  transportation  entities. 

Respondents:  Motor  carriers,  freight 
forwarders,  and'brokers. 

Average  Burden  Per  Response:  The 
estimated  average  burden  per  response 
is  2  hours. 

Estimated  Total  Annual  Burden:  The 
estimated  total  aimual  burden  is  36,000 
horn's. 

Frequency:  This  is  a  one-time 
reporting  requirement.  Interested  parties 
are  invited  to  send  comments  regarding 
any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  the  necessity  and  utility  of  the 
information  collection  for  the  proper 
I>erformance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  extension  of 
OMB  approval  of  this  information 
collection. 

Authority:  23  U.S.C.  315  and  49  CFR  1.48. 
Issued  on:  December  19. 1997. 
George  S.  Moore, 

Associate  Administrator  for  Administration. 
(FR  Doc.  97-34080  Filed  12-31-97;  8:45  am) 

MLUNO  CODE  4«10-aS^ 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biuden. 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the  Fund) 
within  the  Department  of  the  Treasury 
is  soUdting  comments  concerning  the 
Community  Development  Financial 
Institutions  (CDFI)  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  March  3. 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to  the 
Director.  Community  Development 
Financial  Institutions  Fund.  U.S. 
E)epartment  of  the  Treasury.  601 13th 
Street,  NW,  Suite  200  South. 
Washington.  D.C.  20005.  Fax  Number 
(202) 622-7754. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Commimity 
Development  Financial  Institutions 
Fund.  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.  Suite  200  South. 
Washington.  D.C.  20005.  or  call  (202) 
622-8662. 

SUPPLEMENTARY  INFORMATION: 

Title:  Community  Development 
Financial  Institutions  Program. 
OMB  Number:  1505-0154. 
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Abstract:  The  purpose  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (Act) 
was  to  create  the  Fund  to  promote 
economic  revitalization  and  community 
development  through  investment  in  and 
assistance  to  Community  Development 
Financial  Institutions  (CDFIs).  The 
investments  by  the  CDFI  Program  are 
intended  to  facilitate  the  creation  of  a 
national  network  of  Hnancial 
institutions  that  is  dedicated  to 
community  development. 

Current  Actions:  The  Fund  is  in  the 
process  of  making  revisions  to  its 
regulations  (12  CFR  part  1805), 
application  and  assistance  agreements, 
in  order  to  publish  a  Notice  of  Funds 
Availability  (NOFA)  for  the  third  round 
ofthe  CDFI  Program. 

Type  of  review:  Extension  with 
change. 

Affected  Public:  Community 
development  financial  institutions. 

Estimated  Number  of  Respondents 
-(Application):  250. 

Estimated  Number  of  Hecordkeepers: 
125. 
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Estimated  Annual  Frequency  of 
Responses  (Application):  1. 

Estimated  Annual  Frequency  of 
Reporting  and  Recordkeeping:  5. 

Estimated  Annual  Time  Per 
Respondent  (Application):  100  hours. 

Estimated  Annual  Time  Per 
Recordkeeper:  36  hours. 

-     Estimated  Total  Annual  Burden 
Hours:  29,500  hours. 

Requests  for  Comments 

-,     Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  ofthe  functions  ofthe 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
ofthe  burden  ofthe  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  4703.  4717;  chapter  X, 
Pub.  L.  104-19. 109  Stat.  237  (12  U.S.C.  4703 
note),  12  CFR  part  1805. 


Dated:  December  29, 1997. 
Maurice  A.  Jones, 

Acting  Deputy  Director.  Community 
Development  Financial  Institutions  Fund. 
IFR  Doc.  97-34219  Filed  12-31-97;  8:45  am] 

BILUNG  CODE  4810-70-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  o4l995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  (the  Fund) 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Presidential  Awards  for  Excellence  in 
Microenterprise  Development 
(Microenterprise)  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  February  2, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  to  the 
Director,  Commimity  Development 
Financial  Institutions  Fund,  U.S. 
Department  of  the  Treasury,  601  13th 
Street,  NW,  Suite  200  South, 
Washington,  DC  20005,  Fax  Number 
(202)  622-7754. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  ofthe  Treasury, 
601  13th  Street,  NW,  Suite  200  South, 
Washington,  D.C.  20005,  or  call  (202) 
622-8662. 

SUPPLEMENTARY  INFORMATION: .. 

Title:  Presidential  Awards  for 
Excellence  in  Microenterprise 
Development  Program. 

OMB  Number:  1505-0158. 

Abstract:  The  Microenterprise 
Program  was  created  as  one  of  the 
commitments  made  by  the  United  States 
at  the  United  Nations  Fourth  World 
Conference  on  Women  held  in  Beijing, 
China  in  September  1995.  As  a  key 
development  finance  initiative  of  the 
Clinton  Administrjition,  the  Community 


Development  Financial  Institutions 
Fund  was  selected  to  administer  the 
program.  By  recognizing  outstanding 
microenterprise  development  and 
support  organizations,  the 
Microenterprise  Program's  mission  is  to 
advance  an  understanding  of  "best 
practices"  in  the  field  of 
microenterprise  development  and  bring 
wider  public  attention  to  the  important 
successes  of  microenterprise- 
development  in  the  United  States.  The 
awards  are  non-monetary  awards  that 
are  made  annually.  * 

Current  Actions:  The  Fund  is  in  the 
process  of  making  revisions  to  its 
application,  in  order  to  begin  the  second 
round  of  the  Microenterprise  Program. 

Type  of  review:  Reinstatement  with 
change. 

Affected  Public:  Microenterprise 
organizations  and  organizations  that 
provide  support  to  microenterprise 
organizations. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Annual  Time  Per 
Respondent:  35  hours. 

Estimated  Total  Annual  Burden 
Hours:  2,800  hours. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  ofthe  functions  of  Uie 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  ofthe 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  ofthe  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  Pub.  L.  103-325, 108  Stat  2166, 
2189  (12  U.S.C.  4703,  4718);  chapter  X,  Pub.  • 
L.  104-19,  109  Stat.  237  (12  V.S.(S^703 
note). 

Dated:  December  24, 1997. 
Maurice  A.  Jones, 

Acting  Deputy  Director.  Community 
Development  Financial  Institutions  Fund. 
[PR  Doc.  97-34167  Filed  12-31-97;  8:45  am] 
BILUNG  COOe  4810-70-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91, 121, 125,  and  129 

(Docket  No.  29104;  Notice  No.  97-16] 

RIN  2120-AF81 

Repair  Assessment  for  Pressurized 
Fuselages 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rulemaking 
would  require  incorporation  of  repair 
assessment  guidelines  for  the  fuselage 
pressure  boundary  (fuselage  skins  and 
pressure  webs)  of  certain  transport 
category  airplane  models  into  the  FAA- 
approved  maintenance  or  inspection 
program  of  each  operator  of  those 
airplanes.  This  action  is  the  result  of 
concern  for  the  continued  operational 
safety  of  airplanes  that  are  approaching 
or  have  exceeded  their  design  service 
goal.  The  purpose  of  the  repair 
assessment  guidelines  is  to  establish  a 
damage-tolerance  based  supplemental 
inspection  program  for  repairs  to  detect 
damage,  which  may  develop  in  a 
repaired  area,  before  that  damage 
degrades  the  load  carrying  capability  of 
the  structure  below  the  levels  required 
by  the  applicable  airworthiness 
standards. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2, 1998. 

ADDRESSES:  Comments  on  this 
document  may  be  mailed  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel.  Attention: 
Rules  Docket  (AGC-200).  Docket  No. 
29104,  800  Independence  Avenue  SW., 
Washington,  DC  20591;  or  delivered  in 
triplicate  to:  Room  91 5G,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
29104.  Conunents  may  also  be 
submitted  electronically  to:  9-NPRM- 
CMTS@faa.dot.gov.  Comments  may  be 
examined  in  Room  9 150  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m.  In  addition,  the  FAA 
is  maintaining  an  informatioqjciocket  of 
comments  in  the  Transport  Airplane 
Directorate  (ANM-100),  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  1601  Lind  Avenue 
SW..  Renton,  WA  98055-4056. 
Comments  in  the  information  docket 
may  be  examined  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dorenda  Baker,  Manager,  Aging  Aircraft 
Program.  ANM-109,  FAA  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW..  Renton.  WA  98055-4056; 
telephone  (425)  227-2109,  facsimile 
(425) 227-1100. 

SUPPt.EMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vmtten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
envirorunental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adoption  of  the  proposals  in  this  notice 
are  also  invited.  Substantive  comments 
should  also  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triplicate  to 
the  Rules  Docket  address  specified 
above.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  A'dministrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  29104.  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  dowmloaded  using  a  modem  and 
suitable  commimications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339).  the 
onUne  Federal  Register  database 
through  GPO  Access  (telephone:  202- 
512-1661).  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or 
GPO's  Federal  Register  web  page  at 
http://www.access.gpo.gov/su_docs  for 
access  to  recently  published  rulemaking 
documents. 


Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  267-9677.  Communications  niust 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  hituie 
rulemaking  documents  should  request 
from  the  Office  of  PubUc  Affairs, 
Attention:  Public  Inquiry  Center,  APA- 
230,  800  Independence  Ave  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  267-3484,  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procediue. 

Background 

This  proposal,  to  require  the 
incorporation  of  repair  assessment 
guidelines  into  the  maintenance  or 
inspection  program  for  certain  transport 
category  airplanes,  follows  from 
commitments  made  by  the  FAA  and  the 
aviation  community  in  June  1988  to 
address  the  issues  concerning  the  safety 
of  aging  transport  airplanes. 

In  April  1988,  a  high-cycle  transport 
airplane  enroute  from  Hilo  to  Honolulu, 
Hawaii,  suffered  major  structural 
damage  to  its  pressurized  fuselage 
during  flight.  This  accident  was 
attributed  in  part  to  the  age  of  the 
airplane  involved.  The  economic  benefit 
of  operating  certain  older  technology 
airplanes  has  resulted  in  the  operation 
of  many  such  airplanes  beyond  their 
previously  projected  retirement  age. 
Because  of  the  problems  revealed  by  the 
accident  in  Hawaii  and  the  continued 
operation  of  older  airplanes,  both  the 
FAA  and  industry  generally  agreed  that 
increased  attention  needed  to  be 
focused  on  the  aging  fleet  and  on 
maintaining  its  continued  operational 
safety. 

In  June  1988,  the  FAA  sponsored  a 
conference  on  aging  airplanes.  As  a 
result  of  that  conference,  an  aging 
aircraft  task  force  was  established  in 
August  1988  as  a  sub-group  of  the     - 
FAA's  Research,  Engineering,  and 
Development  Advisory  Committee, 
representing  the  interests  of  the  aircraft 
operators,  aircraft  manufacturers, 
regulatory  authorities,  and  other 
aviation  representatives.  The  task  force, 
then  known  as  the  Airworthiness 
Assurance  Task  Force  (AATF),  set  forth 
five  major  elements  of  a  program  for 
keeping  the  aging  fleet  safe.  For  each 
airplane  model  in  the  aging  transport 
fleet.  (1)  select  service  bulletins 
describing  modifications  and 
inspections  necessary  to  maintain 
structural  integrity;  (2)  develop 
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inspection  and  prBJvention  programs  to 
address  corrosion;  (3)  develop  generic 
structural  maintei  lence  program 
guidelines  for  agiiik  airplanes:  (4) 
review  and  updat)|the  Supplemental 
Structural  Inspecltipn  Docimients  (SSID) 
which  describiB  inl^ection  programs  to 
detect  fatigue  craclting;  and  (5)  assess 
damage-tolerance  Of  structural  repairs. 
Structures  Task  Groups  sponsored  by 
the  Task  Force  were  assigned  the  task  of 
developing  these  i)iements  into  usable 
programs. 

Today  the  Task  force,  which  has  been 
reestablished  as  tl^e  Airworthiness 
Assurance  Working  Group  (AAWG)  of 
the  Aviation  Rule  Staking  Advisory 
Committee  (ARAC),  has  completed  its 
work  on  the  first  rour  elements.  This 
proposed  rulemaking  addresses  the  fifth 
element,  the  assesl^nent  of  repair 
damage  tolerance: , 


Related  RegulatOi 


Activity 


In  addition  to  tl^^  initiatives 
previously  discus^d,  there  are  other 
activities  associated  with  FAA's  Aging 
Aircraft  Program,  l^ese  include  FAA's 
response  to  the  Apig  Aircraft  Safety 
Act  and  future  rulieknaking  to  mandate 
corrosion  prevention  and  control 
programs  for  all  aj  iplanes  used  in  air 
transportation.       [ 

The  Aging  Aira  ift  Safety  Act  of  1991 
(Pub.  L.  49  U.S.C.  44717)  instructed  the 
Administrator  to  prescribe  regulations 
that  ensiu«  the  continuing  airworthiness 
of  aging  aircraft  through  inspections  and 
reviews  of  the  maiatenance  records  of 
each  aircraft  an  air  carrier  uses  in  air 
transportation,  hi  ^sponse  to  the  Act, 
the  FAA  publishedj  notice  93-14  on 
October  5, 1993  (sj^  FR  51944).  The  FAA 
has  reviewed  the  public  comments  to 
that  Notice  and  anticipates  regulatory 
action  in  the  near  hiture  based  on  those 
comments  and  other  considerations. 

In  addition,  the  FAA  has  found  that 
some  operators  do  hot  have  a 
programmatic  approach  to  corrosion 
prevention  and  control  programs 
(CPCP).  In  its  accident  investigation      ' 
report  (NTSB/AARj-89/03)  on  the  Aloha 
accident,  the  NTSQ  recommended  that 
the  FAA  mandate  a  comprehensive  and 
systematic  CPCP.  Therefore,  the  FAA  is 
considering  rulemaking  to  mandate 
CPCPS  for  all  airplanes  used  in  air 
transportation.  As  {part  of  that 
deliberation,  the  FAA  is  considering  the 
corrosion  prevention  and  control 
programs  recommended  by  the  AATF 
and  adopted  by  the  FAA  through 
Airworthiness  Directives  (ADs);  those 
AOs  affect  all  of  thj^  airplanes  afl^ected 
by  this  proposal. 


The  Aviation  Rulemaking  Advisory 
Committee 

The  ARAC  was  formally  established 
by  the  FAA  on  January  22, 1991  (56  FR 
2190),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  This  advice  was 
sought  to  develop  better  rules  in  less 
overall  time  using  fewer  FAA  resources 
than  are  currently  needed.  The 
committee  provides  the  opportunity  for 
the  FAA  to  obtain  firsthand  information 
and  insight  from  interested  parties 
regarding  proposed  new  rules  or 
revisions  of  existing  rules. 

There  are  over  60  member 
oi^anizations  on  the  committee, 
representing  a  wide  range  of  interests 
within  the  aviation  community. 
Meetings  of  the  committee  are  open  to 
the  public,  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  proposals  to  recommend  to 
the  FAA  for  resolving  specific  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  all 
interested  parties  are  invited  to 
participate  as  working  group  members. 
Working  groups  report  directly  to  the 
ARAC,  and  the  ARAC  must  conciir  with 
a  working  group  proposal  before  that 
proposal  can  be  presented  to  the  FAA  as 
an  advisory  committee 
recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  pubUc 
rulemaking  procedures.  After  an  ARAC 
recommendation  is  received  and  found 
acceptable  by  the  FAA,  the  agency 
proceeds  wi\h  the  normal  pubUc 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package 
will  be  fully  disclosed  in  the  public 
docket. 

By  Federal  Register  notice  dated 
November  30, 1992  (57  FR  56627),  the 
AATF  was  placed  under  the  auspices  of 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  and  renamed  as  the 
Airworthiness  Assurance  Working 
Group.  One  of  the  specific  tasks 
assigned  to  the  AAWG  was  to  develop 
recommendations  concerning  whether 
new  or  revised  requirements  and 
compliance  methods  for  structural 
repair  assessments  of  existing  repairs 
should  be  initiated  and  mandated  for 
the  Airbus  A300;  BAC 1-11;  Boeing 
707/720,  727,  737.  747;  Douglas  DC-8, 
DC-9/MD-80,  DC-10;  Fokker  F-28;  and 
Lockheed  I  -lO'i  1  airplanes. 


The  Concern  Posed  By  Older  Repairs 

The  basic  structvtre  of  each  of  the 
large  jet  transports  that  would  be 
affected  by  this  proposed  rule  was 
required  at  the  time  of  original 
certification  to  meetihe  applicable 
regulatory  standards  for  fatigue  or  fail- 
safe strength.  Repairs  and  modifications 
to  this  structure  were  also  required  to 
meet  these  same  standards. 

These  early  fatigue  or  fail-safe 
requirements  did  not  provide  for  timely 
inspection  of  critical  structure  so  that 
damaged  or  failed  components  could  be 
dependably  identified  and  repaired  or 
replaced  before  a  hazardous  condition 
developed.  In  1978  a  new  certification 
requirement  called  damage  tolerance 
was  introduced  to  assure  the  continued 
structural  integrity  of  transport  category 
airplanes  certificated  after  tliat  time. 
This  concept  was  adopted  as  an 
amendment  to  §  25  J71  by  Amendment 
25-45  (43  FR  46242),  and  for  existing 
designs,  guidance  material  based  on  this 
rule  was  published  in  1981  as  Advisory 
Circular  (AC)  91-56,  Supplemental 
Structural  Inspection  Program  for  Large 
Transport  Category  Airplanes. 

Damage  tolerance  is  a  structural 
design  and  inspection  methodology 
used  to  maintain  safety  considering  the 
possibiUty  of  metal  fatigue  or  other 
structural  damage  (i.e.,  safety  is 
maintained  by  adequate  structural 
inspection  until  the  damage  is  repaired). 
The  underlying  principle  for  damage 
tolerance  is  that  the  initiation  and 
growth  of  structural  fatigue  damage  can 
be  anticipated  with  sufficient  precision 
to  allow  inspection  programs  to  safely 
detect  damage  before  it  reaches  a  critical 
size.  A  damage-tolerance  evaluation 
entails  the  prediction  of  sites  where 
fatigue  cradi^  are  most  fikely  to  initiate 
in  the  airplane  structiue,  the  prediction 
of  the  crack  trajectories  and  rates  of 
growth  under  repeated  airplane 
structiual  loading,  the  prediction  of  the 
size  of  the  damage  at  which  strength 
limits  are  exceeded,  and  an  analysis  of 
the  potential  opportunities  for 
inspection  of  the  damage  as  it 
progresses.  This  information  is  used  to 
establish  an  inspection  program  for  the 
structure  that,  if  rigorously  followed, 
will  be  able  to  detect  cracking  that  may 
develop  before  it  precipitates  a  major 
structiu^  failure.  A  damage-tolerant 
structure  is  one  in  which  damage  would 
be  detected  by  reUance  on  normally 
performed  maintenance  and  inspection 
actions  long  before  it  becomes 
hazardous. 

The  evidence  to  date  is  thai  when  all 
critical  structure  is  included,  the 
damage- tolerant  concept,  and  the 
supplemental  inspection  programs  that 
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•    are  based  on  it,  provide  the  best 
assurance  of  continued  structural 
integrity  that  is  currently  available.  In 
order  to  apply  this  concept  to  existing 
transport  airplanes,  beginning  in  1984, 
the  FAA  issued  a  series  of 
Airworthiness  Directives  (AD's) 
requiring  compliance  with  the  first 
supplemental  inspection  programs 
resulting  from  application  of  this 
concept  to  existing  airplanes.  Nearly  all 
of  the  airplane  models  affected  by  this 
proposed  rule  are  now  covered  by  such 
AD's.  Generally,  these  AD's  require  that 
operators  incorporate  Supplemental 
Structural  Inspection  Documents 
(SSID's)  into  their  maintenance 
programs  for  the  affected  airplanes. 
These  documents  were  derived  from 
damage-tolerance  assessments  of  the 
originally  certificated  type  designs  for 
these  airplanes.  For  this  reason,  the 
majority  of  AD's  vnitten  for  the  SID 
program  did  not  attempt  to  address 
issues  relating  to  the  damage  tolerance 
of  repairs  that  had  been  made  to  the 
airplanes.  The  objective  of  this  proposed 
rule  is  to  provide  that  same  level  of 
assurance  for  areas  of  the  structure  that 
have  been  repaired. 

Repairs  are  a  concern  on  older 
airplanes  because  of  the  possibility  that 
they  may  develop,  cause,  or  obscure 
metal  fatigue,  corrosion,  or  other 
damage  during  service.  This  damage 
might  occur  within  the  repair  itself  or  in 
the  adjacent  structure  and  might 
ultimately  lead  to  structural  failure.  The 
damage-tolerance  evaluation  of  a  repair 
would  be  used  in  an  assessment 
program  to  establish  an  appropriate 
inspection  program,  or  a  replacement 
schedule  if  the  necessary  inspection 
program  is  too  demanding  or  not 
possible.  The  objective  of  the  repair 
assessment  is  to  assure  the  continued 
structural  integrity  of  the  repaired  and 
adjacent  structure  based  on  damage- 
tolerance  principles. 

In  general,  repairs  present  a  more 
challengihg  problem  to  solve  than  the 
original  structure  because  they  are 
unique  and  tailored  in  design  to  correct 
particular  damage  to  the  original 
structure.  Whereas  the  performance  of 
the  original  structure  may  be  predicted 
from  tests  and  fi-om  experience  on  other 
airplanes  in  service,  the  behavior  of  a 
repair  and  its  effect  on  the  fatigue 
characteristics  of  the  original  structure 
are  generally  not  knovm  to  the  same 
extent  as  for  the  basic  unrepaired 
structure. 

The  available  service  record  and 
surveys  of  out-of-service  and  in-service 
airplanes  have  indicted  that  existing 
repairs  perform  well.  Although  the 
cause  of  an  airplane  accident  has  never 
been  attributed  to  properly  appHed 


repairs  using  the  original  repair  data, 
repairs  may  be  of  concern  as  time-in- 
service  increases  for  the  following 
reasons: 

1.  As  airplanes  age,  both  the  number 
and  age  of  the  existing  repairs  increase. 
Along  with  this  increase  in  the  number 
of  and  age  of  repairs  is  the  possibility  of 
unforeseen  repair  interaction, 
autogenous  failure,  or  other  damage 
occurring  in  the  repaired  area.  The 
continued  operational  safety  of  these 
airplanes  depends  primarily  on  a 
satisfactory  maintenance  program 
(inspections  conducted  at  the  right  time, 
in  the  right  place,  using  the  most 
appropriate  technique).  To  develop  this 
program,  a  damage  tolerance  evaluation 
of  repairs  to  flight-critical  structure  is 
essential.  The  longer  an  airplane  is  in 
service,  the  more  important  this 
evaluation  and  a  subsequent  inspection 
program  become. 

2.  The  practice  of  damage-tolerance 
methodology  has  evolved  gradually  over 
the  last  20  plus  years.  Some  repairs 
described  in  the  airplane  manufacturers' 
Structural  Repair  Manuals  (SRMs)  were 
not  designed  to  current  standards. 
Repairs  accomphshed  in  accordance 
with  the  information  contained  in  the 
early  versions  of  the  SRMs  may  require 
additional  inspections  if  evaluated 
using  the  current  methodology. 

3.  Because  a  regulatory  requirement 
for  damage  tolerance  was  not  applied  to 
airplane  designs  type  certificated  before 
1978,  the  damage-tolerance 
characteristics  of  repairs  may  vary 
widely  and  are  largely  unknown. 

Development  of  Recommendation 

To  address  the  ARAC  assignment  on 
repairs,  the  AAWG  tasked  the 
manufacturers  to  develop  repair 
assessment  guidelines  requiring  specific 
maintenance  programs  to  maintain  the 
damage-tolerance  integrity  of  the  basic 
airframe.  The  following  criteria  were 
developed  to  assist  the  manufacturers  in 
the  development  of  that  guidance 
material: 

•  Specific  repair  size  limits  for  which 
no  assessment  is  necessary  should  be 
selected  for  each  model  of  airplane. 

•  Repairs  that  do  not  conform  to  SRM 
standards  must  be  reviewed  and  may 
require  further  action. 

•  Repairs  must  be  reviewed  where  the 
repair  has  been  installed  in  accordance 
with  SRM  data  that  have  been 
superseded  or  rendered  inactive  by  new 
damage-tolerant  designs. 

•  Repairs  in  close  proximity  to  other 
repairs  or  modifications  require  review 
to  determine  their  impact  on  the 
continued  airworthiness  of  the  airphr.e. 


•  Repairs  that  exhibit  structural 
distress  should  be  replaced  before 
further  flight. 

To  identify  the  scope  of  the  overall 
program,  fleet  data  were  required.  This 
resulted  in  the  development  of  a  five- 
step  program  to  develop  factual  data  for 
the  development  of  the  rule.  The  five- 
step  AAWG  program  consisted  of: 

•  Development  of  model  specific 
repair  assessment  guidelines  using 
AAWG  repair  criteria. 

•  Completion  of  a  survey  of  a  number 
of  operators'  airplanes  to  assess  fuselage 
skin  repairs,  and  to  validate  the 
approach  of  the  manufacturer's  repair 
assessment  guidelines. 

•  Determination  of  the  need  for  and 
the  development  of  a  world-wide 
survey. 

•  Collection  and  assessment  of  results 
to  determine  further  necessary  actions. 

•  Development  of  specific 
manufacturer/ operator/FAA  actions. 

Early  in  the  development  of  this  task, 
each  manufacturer  began  to  prepare 
model  specific  repair  assessment 
guidelines.  When  sufficiently 
developed,  these  draft  guidelines  were 
shared  with  the  operators  to  get 
feedback  on  acceptability  and 
suggestions  for  improvement.  The    - 
operators  stressed  the  need  for 
commonality  in  approach  and  ease  of 
use  of  the  guidelines.  They  also 
expressed  the  need  for  guidelines  that 
could  be  used  on  the  shop  floor  without 
engineering  assistance  and  without 
extensive  training. 

Meanwhile,  the  AAWG  conducted 
two  separate  surveys  of  existing  repairs 
on  airplanes  to  collect  necessary  data. 
The  first  survey  was  conducted  in 
March  1992  on  certain  large  transport 
category  airplanes  being  held  in  storage. 
Teams,  comprised  of  engineering 
representatives  from  various 
organizations,  including  FAA's  Aircraft 
Certification  and  Flight  Standards 
offices,  operators,  and  manufacturers, 
surveyed  356  external  fuselage  skin 
repairs  on  30  airplanes  of  6  types.  Using 
repair  classification  criteria  developed 
by  the  individual  airplane 
manufacturers,  the  teams  concluded 
that  the  general  quality  of  the  repairs 
appeared  good.  Forty  percent  of  the 
repairs  were  adequate,  requiring  no 
supplemental  inspections,  and  sixty 
percent  needed  a  more  comprehensive 
damage-tolerance  based  assessment, 
with  the  possibility  that  supplemental 
inspections  might  be  needed-  Some 
determining  factors  on  the  need  for 
further  assessment  were  the  size  of  the 
repair  and  its  proximity  to  other  repairs. 
While  the  survey  sample  size  was  very 
small  compared  to  the  total  population 
of  transport  airplanes  type  certificated 
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prior  to  1978,  it  )fovided  obfective 
information  on  th  b  quality  and  damage- 
tolerance  characii  iristics  of  existing 
airolane  repairs. ! 

ui  1994,  the  AAWG  requested  that  the 
manufactiuers  conduct  a  second  survey 
on  airplane  repa|fs  to  validate  the  1992 
results  and  to  provide  additional 
information  relative  to  the  estimated 
cost  of  the  assessment  program.  The 
manufacturers  wiere  requested  to  visit 
airlines  operating!  their  products  and  to 
conduct  surveys  On  airplanes  in  heavy 
maintenance.  An  additional  35 
airplanes  were  sijiWeyed  in  which  695 
repairs  were  evalttated.  This  survey  was 
expanded  to  inchlde  all  areas  of  the 
airframe.  The  evaluation  revealed 
substantially  similar  results  to  the  1992 
results  in  which  jfbrty  p>ercent  of  the 
repairs  were  clasis^fied  as  adequate,  and 
sixty  percent  of  the  repairs  required 
consideration  foi  additional 
supplemental  in^iiection  during  service. 
In  addition,  onlyjf  small  number  of 
repairs  (less  than  10  percent)  were 
foimd  on  portions  of  the  airframe  other 
than  the  external  fuselage  skin. 

The  AAWG  pnwosed  that  the  repair 
assessment  be  inifially  limited  to  the 
fuselage  pressure  boimdary  (fuselage 
skins  and  bulkhead  webs);  if  necessary, 
future  rulemaking  would  address  the 
remaining  primary  structure.  This 
limitation  is  bascii  on  two 
considerations. 

First,  the  fusel^  ^e  is  more  sensitive  to 
structural  fatigue  man  other  airplane 
structure  because  its  normal  operating 
loads  are  closer  tpi  its  limit  design  loads. 
Stresses  in  a  fusdltige  are  primarily 
governed  by  the  pressure  relief  valve 
settings  of  the  environmental  control 
system,  and  these  are  less  variable  from 
flight  to  flight  thai  I  the  gust  or  maneuver 
loads  that  typically  determine  the 
design  stresses  in  other  structure. 
Second,  the  fusel)ajge  is  more  prone  to 
damage  from  grolihd  service  equipment 
than  other  structijife  and  requires  repair 
more  often.  The  Ktsult  of  the  second 
survey  described  above  supports  the 
conclusion  that  r»bairs  to  the  fuselage 
are  far  more  freqtiont  than  to  any  other 
structure. 

This  proposed  rule  would  only  apply 
to  eleven  large  transport  category 
airplane  models.  |(Jn  the  original  ARAC 
task,  the  707  andi^fZO  were  counted  as 
one  model.  This  b^oposed  rule 
addresses  the  707  and  720  models 
separately  due  toitfieir  different  flight 
cycle  implement^fion  times.)  The 
reason  for  this  limitation  is  that  the 
original  tasking  to  the  ARAC  limited  the 
scope  of  the  worl^  io  the  eleven  oldest 
models  of  large  trajnsport  category 
airplanes  then  in  regular  service.  This 
tasking  identified  those  airplanes  for 


which  the  greatest  concern  exists  as  to 
the  status  of  primary  structure  repairs. 
Derivatives  of  the  original  airplanes 
models  are  covered  to  the  extent  that  the 
structure  has  not  been  upgraded  to  meet 
damage  tolerance  requirements. 

Those  transport  category  airplanes 
that  have  been  certificated  to  regulatory 
standards  that  include  the  requirements 
for  damage  tolerant  structure  wader 
§  25.571  of  14  CFR  part  25.  as  amended 
by  Amendment  25-45,  are  not  included. 
These  later  requirements  make  it 
incumbent  on  the  operating  certificate 
holder  to  return  the  structure  to  the 
original  certification  basis  by  installing 
only  those  repairs  that  meet  the 
airplane's  damage-tolerant  certification 
basis.  The  AAWG,  in  its  final  report  on 
this  subject,  did  recommend  continued 
monitoring  of  repairs  on  the  newer 
airplanes,  with  the  possibility  of 
additional  rulemaking  if  conditions 
warrant.  (A  copy  of  the  AAWG's  final 
report  is  included  in  the  public  docket 
for  this  rulemaking.) 

As  a  result  of  the  AAWG  activities, 
the  manufacturers  have  recognized  the 
need  for.  and  made  a  commitment  to 
develop,  for  each  affected  airplane 
model,  a  repair  assessment  guidelines 
dociunent  and  a  Structural  Repair 
Manual,  updated  to  include  the  results 
of  a  damage-tolerance  assessment.  When 
referring  to  these  dociunents  and  related 
actions  in  this  proposed  rule,  the  FAA 
is  referring  to  actions  the  manufacturers 
have  agreed  to  take. 

It  was  also  recognized  by  the  AAWG 
that  repair  assessment  guidelines  would 
add  to.  or  in  some  cases  appear  to  be  in 
conflict  with,  existing  repair  approval 
data.  All  repairs  assessed  imder  this 
proposed  rule  should  have  been 
previously  approved  by  the  FAA  using 
an  FAA-approved  SRM.  an  FAA- 
approved  Service  Bulletin,  or  a  repair 
scheme  approved  by  an  FAA  Designated 
Engineering  Representative  or  an  SFAR 
36  authorization  holder.  To  avoid  the 
appearance  of  conflicts  between  FAA 
approved  data  sources,  the 
manufacturers  have  agreed  to  update  the 
affected  SRMs.  as  well  as  repairs 
identified  in  Service  Bulletins,  to 
determine  requirements  for 
supplemental  inspections,  if  not  already 
addressed. 

Structural  modifications  and  repairs 
mandated  by  Airworthiness  Directives 
do  not  always  contain  instructions  for 
future  supplemental  inspection 
requirements.  The  manufacturers  have 
agreed  to  evaluate  the  need  for  post 
modification  inspections  for  these 
mandated  modifications  and  repairs.  A 
list  of  Service  Bulletins  that  are  the 
subject  of  Airworthiness  Directives  will 
be  contained  in  the  model  specific 


repair  assessment  guidelines,  with 
required  post  modification/repair 
inspection  programs  as  required.  A  list 
of  other  structural  Service  Bulletins  will 
be  provided  in  the  model  specific  repair 
assessment  guidelines  with  associated 
inspection  thresholds  and  repeat 
intervals.  The  manufacturers  have 
agreed  to  complete  their  review  of 
Service  Bulletin  related  skin  repairs  in 
conjunction  with  the  initial  SRM 
updates. 

These  agreements  notwithstanding, 
there  is  still  a  possibility  that  the 
requirements  in  the  repair  assessment 
guidelines  will  not  agree  with  that  in  an 
AD,  especially  if  the  AD  was  vmtten  to' 
address  a  modification  to  the  airplane 
made  by  someone  other  than  the 
original  manufacturer.  Federal  Aviation 
Regulations  would  require  that 
compliance  be  shown  with  both  the  AD 
and  this  proposed  rule.  Such  dual 
compliance  can  be  avoided  in  the  longer 
term  by  working  with  the  manufacturer, 
if  that  is  the  source  of  difficulty,  or  by 
seciuing  an  Alternative  Method  of 
Compliance  (AMOC)  to  the  AD.  In  the 
short  term,  compliance  with  the  earlier 
threshold,  shorter  repeat  inspection 
interval  or  more  stringent  rework/ 
replace  schedule  would  always 
constitute  compliance  with  the  less 
stringent  requirement.  Thus,  the 
operator  would  not  be  faced  with  an 
unresolvable  conflict. 

The  AATF  originally  recommended 
that  the  use  of  repair  assessment 
guidelines  be  mandated  by 
Airworthiness  Directive.  The  FAA 
concluded  that  an  unsafe  condition 
necessitating  AD  action  had  not  been 
established  for  repairs,  and  this  position 
is  supported  by  both  repair  surveys. 
However,  the  FAA  also  considered,  and 
the  AAWG  agreed,  that  the  long  term 
concern  with  repairs  on  older  airplanes, 
as  described  earlier,  does  warrant 
regulatory  action,  and  this  proposed 
rule  addresses  that  concern. 

The  AAWG  also  recognized  that  the 
concerns  discussed  above  for  the  safety 
of  existing  repairs  would  also  apply  to 
the  long-term  safety  of  future  repairs  to 
these  airplanes.  Therefore,  the  AAWG 
considered  that  new  repairs  should  also 
be  subject  to  damage-tolerance 
assessments.  It  is  expected  that  most 
new  repairs  will  be  installed  in 
accordance  with  an  FAA-approved  SRM 
that  has  been  updated  to  include  this    . 
damage-tolerance  assessment.  However, 
in  the  event  that  a  new  repair  is 
installed  for  which  no  such  assessment 
has  been  made,  or  is  available,  the 
repair  assessment  guidelines  prepared 
to  meet  the  requirements  of  this 
proposal  should  be  used.  The  intent  of 
this  proposed  rule  is  that  all  repairs  to 
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the  fuselage  pressure  boundary  will  be 
evaluated  for  damage-tolerance,  and  that 
any  resulting  inspection  schedule  will 
be  specified  and  the  work 
accomplished,  regardless  of  when,  or  by 
whom  the  repair  was  installed. 


Repair  Assessment  Guidelines 

The  next  step  in  the  AAWG's  program 
for  this  task  was  to  develop  a  repair 
assessment  methodology  that  is  effective 
in  evaluating  the  continued 
airworthiness  of  existing  repairs  for  the 
fuselage  pressure  boundary  on  affected 
transport  category  airplane  models. 
Older  airplane  models  may  have  many 
structural  repairs,  so  the  efficiency  of 
the  assessment  procedure  is  an 
important  consideration.  In  the  past, 
evaluation  of  repairs  for  damage- 
tolerance  would  require  direct 
assistance  from  the  manufacturer. 
Considering  that  each  repair  design  is 
different,  that  each  airplane  model  is 
different,  that  each  area  of  the  airplane 
is  subjected  to  a  different  loading 
environment,  and  that  the  number  of 
engineers  qualified  to  perform  a 
damage-tolerance  assessment  is  small, 
the  size  of  an  assessment  task  conducted 
in  that  way  would  be  unmanageable. 
■  Therefore,  a  new  approach  was 
developed. 

Since  repair  assessment  results  will 
depend  on  the  model  specific  structure 
and  loading  environment,  the 
manufacturers  were  tasked  to  create  an 
assessment  methodology  for  the  types  of 
repairs  expected  to  be  found  on  each 
affected  airplane  model.  Since  the 
records  on  most  of  these  repairs  are  not 
readily  available,  locating  the  repairs 
will  necessitate  surveying  the  structure 
of  each  airplane.  A  survey  form  was 
created  that  may  be  used  to  record  key 
rejjair  design  features  needed  to 
accomplish  a  repair  assessment.  Airline 
personnel  not  trained  as  damage- 
tolerance  specialists  can  use  the  form  to 
docimient  the  configuration  of  each 
observed  repair. 

Using  the  information  from  the  survey 
form  as  input  data,  the  manufacturers 
have  developed  simplified  methods  to 
determine  the  damage  tolerance 
characteristics  of  the  surveyed  repairs. 
Although  the  repair  assessments  should 
be  performed  by  well  trained  personnel 
familiar  with  the  model  specific  repair 
assessment  guidelines,  these  methods 
enable  an  engineer  or  technician,  not 
trained  as  a  damage-tolerance  specialist, 
to  perform  the  repair  assessment 
without  the  assistance  of  the 
manufacturer. 

From  the  information  on  the  survey 
form,  it  is  also  possible  to  classify 
repairs  into  one  of  three  categories: 


Category  A:  A  permanent  repair  for  which 
the  baseline  zonal  inspection  (BZI),  (typical 
maintenance  inspection  intervals  assumed  to 
be  performed  by  most  operators),  is  adequate 
to  ensure  continued  airworthiness 
(inspectability)  equal  to  the  unrepaired 
surrounding  structure. 

Category  B:  A  pennanent  repair  that 
requires  supplemental  inspections  to  ensure 
continued  airworthiness. 

Category  C:  A  temporary  repair  that  will 
need  to  be  rewarded  or  replaced  prior  to  an 
established  time  limit.  Supplemental 
inspections  may  be  necessary  to  ensure 
continued  airworthiness  prior  to  this  limit. 

This  methodology  is  being  generated 
by  the  airplane  manufacturers.  Model 
specific  repair  assessment  guidelines 
will  be  prepared  by  the  manufacturers 
for  the  eleven  aging  airplane  models. 
Uniformity  and  similarity  of  these  repair 
assessment  procedures  between  models 
is  important  to  simplify  operator 
workload.  The  manufacturers  have 
spent  considerable  time  over  the  last 
four  years  to  achieve  commonality  of 
the  repair  assessment  process.  The 
inspection  intervals  contained  in  the 
FAA-approved  model  specific 
guidelines  documents  are  based  on 
residual  strength,  crack  growth,  and 
inspectability  evaluations.  The 
manufacturers  are  endeavoring  to  make 
the  inspection  methods  and  intervals 
compatible  with  typical  operator 
maintenance  practice.  Thus,  internal 
inspections  would  be  acceptable  at  "D- 
check"  intervals,  or  equivalent  cycle 
limit,  while  simpler  external 
inspections  could  be  accommodated  at 
multiple  "C'Check"  intervals,  or 
equivalent  cycle  limit.  If  the  inspection 
method  and  intervals  for  a  given  repair 
are  not  compatible  with  the  operator's 
maintenance  schedule,  the  repair  could 
be  replaced  with  a  more  damage- 
tolerant  repair. 

The  model  specific  repair  assessment 
guidelines  documents  are  scheduled  to 
be  published  no  later  than  July  1. 1997. 
and  will  require  approval  by  the  FAA 
Aircraft  Certification  Office  (ACO) 
having  cognizance  over  the  type 
certificate.  Once  approved,  this  material 
can  also  be  used  for  evaluating  the 
damage-tolerance  characteristics  of  new 
repairs  for  continued  airworthiness. 

In  order  to  further  facilitate  the 
assessment  process,  the  manufacturers 
have  agreed  to  update  model  specific 
SRMs  to  reflect  damage  tolerance  repair 
considerations.  The  goal  is  to  complete 
these  updates  by  the  first  revision  cycle 
of  the  model  specific  SRM,  after  the 
release  of  the  associated  repair 
assessment  guidelines  document. 
Consistent  with  the  result  of  the 
surveys,  only  fuselage  pressure 
boundary  repairs  are  under 
consideration  in  this  proposal. 


The  general  section  of  each  SRM, 
Chapter  51.  will  contain  brief 
descriptions  of  damage  tolerance 
considerations,  categories  of  repairs, 
description  of  baseline  zonal 
inspections,  and  the  repair  assessment 
logic  diagram.  Chapter  53  of  the  SRM 
for  pressurized  fuselage  skin  will  be        , 
updated  to  identify  repair  categories  and 
related  information. 

In  updating  each  SRM,  existing 
location-specific  repairs  should  be 
labeled  with  appropriate  repair  category 
identification  (A.  B.  or  C).  and  specific 
inspection  requirements  for  B  and  C 
repairs  should  also  be  provided  as 
applicable. 

Structural  Repair  Manual  descriptions 
of  generic  repairs  will  also  contain 
repair  category  considerations  regarding 
size.  zone,  and  proximity.  Detailed 
information  for  determination  of 
inspection  requirements  will  be 
provided  in  separate  repair  assessment 
guidelines  documents  for  each  model. 
Repairs  which  were  installed  in 
accordance  with  a  once  current  SRM. 
but  which  have  now  been  superseded 
by  a  new  damage-tolerant  design,  will 
require  review.  Such  superseded  repairs 
may  be  reclassified  to  Category  B  or  C, 
requiring  additional  inspections  and/or 
rework. 

Repair  Assessment  Process 

There  are  two  principle  techniques 
that  can  be  used  to  accomplish  the 
repair  assessment.  The  first  technique 
involves  a  three  stage  procedure.  This 
technique  could  be  well  suited  for 
operators  of  small  fleets.  The  second 
technique  involves  the  incorporation  of 
the  repair  assessment  guidelines  as  part 
of  an  operator's  routine  maintenance 
program.  This  approach  could  be  well 
suited  for  operators  of  large  fleets  and 
would  evaluate  repairs  at  predetermined 
planned  maintenance  visits  as  part  of 
the  maintenance  program. 
Manufacturers  and  operators  may 
develop  other  techniques,  which  would 
be  acceptable  as  long  as  they  fulfill  the 
objectives  of  this  proposed  rule,  and  are 
FAA  approved. 

The  first  technique  generally  involves 
the  execution  of  the  following  three 
stages: 

Stage  1— Data  Collection 

This  stage  specifies  what  structure 
should  be  assessed  for  repairs  and 
collects  data  for  further  analysis.  If  a 
repair  is  on  a  structure  in  an  area  of 
concern,  the  analysis  continues, 
otherwise  the  repair  does  not  require 
classification  per  this  program. 

Repair  assessment  guidelines  for  each 
model  will  provide  a  list  of  structiu*  for 
which  repair  assessments  are  required. 


UMI 


Federal  Register  /  Vol.  63.  No.  1  /  Friday.  January  2.  1998  /  Proposed  Rules 


131 


Some  inanu|(i  icturers  have  reduced  this 
list  by  deter^  lining  the  inspection 
requirement^  for  critical  details.  If  the 
requirements  are  equal  to  normal 
maintenance  checks  (e.g.,  BZI  checks), 
those  detaililwere  excluded  horn  this 
list. 

Repair  deiails  are  collected  for  further 
analysis  in  Stage  2.  Repairs  that  do  not 
meet  the  sta|Jc  strength  requirements  or 
are  in  a  bad  oondition  are  immediately 
identified,  aWd  corrective  actions  must 
be  taken  befite  further  flight. 

Stage  2— Re^feir  Categorization 

The  repaiij  fcategorization  is 
accomplishejd  by  using  the  data 
gathered  in  Stage  1  to  answrer  simple 
questions  reg»rding  structural 
characteristic^. 

If  the  maintenance  program  is  at  least 
as  rigorous  aklthe  BZI  identified  in  the 
manufacturers  model  specific  repair 
assessment  guidelines,  well  designed 
repairs  in  goid  condition  meeting  size 
and  proximit)|  requirements  are 
Category  A.  Simple  condition  and 
design  criteria  questions  are  provided  in 
Stage  2  to  defoe  the  lower  bounds  of 
Category  B  aAi  Category  C  repairs.  The 
process  contit  ues  for  Category  B  and  C 
repairs. 

Stage  3— Detjihnination  of  Structural 
Maintenance  jl  Requirements 

The  supple^iental  inspection  and/or 
replacement  ^uirements  for  Category 
B  and  C  repail?  are  determined  in  this 
stage.  Inspection  requirements  for  the 
repair  are  detfehnined  by  calculation  or 
by  using  predjekermined  values  provided 
by  the  manufikurer,  or  other  values 
obtained  using  an  FAA-approved 
method.         M 

In  evaluati4^  the  first  supplemental 
inspection.  Stiage  3  will  define  the 
inspection  threshold  in  flight  cycles 
measured  from  the  time  of  repair 
installation.  If  the  time  of  installation  of 
the  repair  is  unknown  and  the  airplane 
has  exceeded  the  assessment 
implementation  times  or  has  exceeded 
the  time  for  firit  inspection,  the  first 
inspection  sh^jild  occur  by  the  next  "C- 
check"  interval,  or  equivalent  cycle 
limit  after  the  rppair  data  is  gathered 
(Stage  1). 

An  operator  may  choose  to 
accomplish  all  three  stages  at  once,  or 
just  Stage  1.  In  the  latter  case,  the 
operator  would  be  required  to  adhere  to 
the  schedule  spiecified  in  the  FAA- 
approved  modjefl  specific  repair 
assessment  guidelines  for  completion  of 
Stages  2  and  3j  ^ 

Incorporating  the  maintenance 
requirements  fpr  Category  B  and  C 
repairs  into  an  j Operator's  individual 
airplane  maintenance  or  inspection 


program  completes  the  repair 
assessment  process  for  the  first 
technique 

The  second  technique  would  involve 
setting  up  a  repair  maintenance  program 
to  evaluate  all  fuselage  pressure 
boundary  repairs  at  each  predetermined 
maintenance  visit  to  confirm  that  they 
are  permanent.  This  technique  would 
require  the  operator  to  choose  an 
inspection  method  and  interval  in 
accordance  with  the  FAA-approved 
repair  assessment  guidelines.  The 
repairs  whose  inspection  requirements 
are  fulfilled  by  the  chosen  inspection 
method  and  interval  would  be  inspected 
in  accordance  with  the  regular  FAA- 
approved  maintenance  program.  Any 
repair  that  is  not  permanent,  or  whose 
inspection  requirements  are  not  fulfilled 
by  the  chosen  inspection  method  and 
interval,  would  either  be:  (1)  Upgraded 
to  allow  utilization  of  the  chosen 
inspection  method  and  interval,  or  (2) 
individually  tracked  toaccount  for  the 
repair's  unique  inspection  method  and 
interval  requirements.  This  process  is 
then  repeated  at  the  chosen  inspection 
interval. 

Repairs  added  between  the 
predetermined  maintenance  visits, 
including  interim  repairs  installed  at 
remote  locations,  would  be  required 
either  to  have  a  threshold  greater  than 
the  length  of  the  predetermined 
maintenance  visit  or  to  be  tracked 
individually  to  account  for  the  repair's 
unique  inspection  method  and  interval 
requirements.  This  would  ensure  the 
airworthiness  of  the  structure  until  the 
next  predetermined  maintenance  visit, 
at  which  time  the  repair  would  be 
evaluated  as  part  of  the  repair 
maintenance  program. 

Whichever  tec&ique  is  used,  there 
may  be  some  repairs  that  cannot  easily 
be  upgraded  to  Category  A  for  cost, 
downtime,  or  technical  reasons.  Such 
repaurs  will  require  supplemental 
inspections,  and  each  operator  should 
make  provisions  for  this  when 
incorporating  the  repair  assessment 
guidelines  into  its  maintenance 
program. 

Repair  Assessment  Implementation 
Time 

The  implementation  time  for  the 
assessment  of  existing  repairs  is  based 
on  the  findings  of  the  repair  surveys  and 
fatigue  damage  considerations.  The 
repair  survey  findings  indicated  that  all 
repairs  reviewed  appeared  to  be  in  good 
structural  condition.  This  tended  to 
validate  the  manufacturer's  assumptions 
in  designing  both  the  repair  and  the 
basic  structure.  Since  the  manufacturer 
had  based  the  design  stress  levels  on  a 
chosen  Design  Service  Goal  (DSC),  it 


was  concluded  that  the  repair 
assessment  needed  to  be  implemented 
sometime  before  a  specific  '.:cdcl 
reached  its  DSC.  Based  on  this  logic,  the 
manufacturers  and  operators  established 
an  upper  bound  for  an  assessment  to  be 
completed  and  then  reduced  it  to 
establish  an  "implementation  time," 
defined  as  75  percent  of  DSG  in  terms 
of  flight  cycles. 

Therefore,  under  this  approach, 
incorporation  of  the  repairs  assessment 
guidelines  into  an  airplane's 
maintenance  or  inspection  program 
ideally  should  be  accomplished  before 
an  airplane  accumulates  75  percent  of 
pSG.  After  the  guidelines  are 
incorporated  into  the  maintenance  or 
inspection  program,  operators  should 
begin  the  assessment  process  for 
existing  fuselage  repairs  within  the 
flight  cycle  limit  specified  in  the  FAA- 
approved  model  specific  repair 
assessment  guidelines.  There  are  three 
deadlines  for  beginning  the  repair 
assessment  process,  depending  on  the 
cycle  age  of  the  airplane  on  the  effective 
date  of  the  rule. 

1.  Airplane  Cycle  Age  Equal  to  or  less 
than  Implementation  Time  on  the  Rule 
Effective  Date 

The  operator  would  be  required  to 
incorporate  the  guidelines  in  its 
maintenance  or  inspection  program  by 
the  flight  cycle  implementation  time,  or 
one  year  after  the  effective  date  of  the 
rule,  whichever  occurs  later.  The 
assessment  process  would  begin  (e.g., 
accomplishment  of  Stage  1)  on  or  before 
the  cycle  Umit  specified  in  the  repair 
assessment  guidelines  (generally 
equivalent  to  a  "D"  check)  after 
incorporation  of  the  guidelines. 

2.  Airplane  Cycle  Age  greater  than  the 
Implementation  Time  but  less  than  the 
DSG  on  the  Rule  Effective  Date 

The  operator  would  be  required  to 
incorporate  the  guidelines  in  its 
maintenance  or  inspection  program 
within  one  year  of  the  rule  effective 
date.  The  assessment  process  would 
begin  (e.g.,  accomplishment  of  Stage  1) 
on  or  before  the  cycle  limit  in  the  repair 
assessment  guidelines  (generally 
equivalent  to  a  "D"  check),  not  to 
exceed  the  cycle  limit  computed  by 
adding  the  DSG  to  the  cycle  limit 
equivalent  of  a  "C"  check  (also  specified 
in  the  repair  assessment  guidelines) 
after  incorporation  of  the  guidelines. 

3.  Airplane  Cycle  Age  greater  than  the 
DSG  on  the  Rule  Effective  Date 


The  operator  would  be  required  to 
incorporate  the  guidelines  in  its 
maintenance  or  inspection  program 
within  one  year  of  the  rule  effective 
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date.  The  assessment  process  would 
begin  (e.g.,  accomplishment  of  Stage  1) 
on  or  before  the  cycle  limit  specified  in 
the  repair  assessment  guidelines 
(equivalent  to  a  "C"  check)  after 
incorporation  of  the  guidelines. 

In  each  of  these  three  cases,  the 
assessment  process  would  have  to  be 
completed,  the  inspections  conducted, 
and  any  necessary  corrective  action 
taken,  all  in  accordance  with  the 
schedule  specified  in  the  FAA-approved 
repair  assessment  guidelines. 

Discussion  of  the  Proposed  Rule 

This  proposed  rule  is  intended  to 
ensure  that  a  comprehensive  repairs 
assessment  for  damage-tolerance  be 
completed  for  fuselage  pressure 
boundary  repairs,  and  that  the  resulting 
inspections,  modifications  and 
corrective  actions  (if  any)  be 
accomplished  in  accordance  with  the 
model  specific  repair  assessment 
guidelines.  To  comply  with  this,  the 
operator  would  need  to  consider  the 
following: 

1.  The  means  by  which-the  FAA- 
approved  repair  assessment  guidelines 
are  incorporated  into  a  certificate 
holder's  FAA-approved  maintenance  or 
inspection  program,  as  would  be 
required  by  the  proposed  rule,  is  subject 
to  approval  by  the  certificate  holder's 
principal  maintenance  inspector  (PMl) 
or  other  cognizant  airworthiness 
inspector. 

2.  The  repair  assessment  guidelines 
must  be  approved  by  the  FAA  Aircraft 
Certification  Office  (AGO)  having 
cognizance  over  the  type  certificate  of 
the  airplane. 

3.  This  rule  would  not  impose  any 
new  reporting  requirements;  however, 
normal  reporting  required  under  14  CFR 
121.703  would  still  apply. 

4.  This  rule  would  not  impose  any 
new  FAA  recordkeeping  requirements. 
However,  as  with  all  maintenance,  the 
current  operating  regulations  (e.g.,  14 
CFR  121.380)  already  impose 
recordkeeping  requirements  that  would 
apply  to  the  actions  required  by  this 
proposed  rule.  When  incorporating  the 
repair  assessment  guidelines  into  its 
approved  maintenance  program,  each 
operator  should  address  the  means  by 
which  it  will  comply  with  these 
recordkeeping  requirements.  That 
means  of  compliance,  along  with  the 
remainder  of  the  program,  would  be 
subject  to  approval  by  the  cognizant 
FMI  or  other  cognizant  airworthiness 
inspector. 

5.  The  scope  of  the  assessment  is 
limited  to  repairs  on  the  fuselage 
pressiu«  boundary  (fuselage  skins  and 
pressure  webs). 


a.  A  list  of  Service  Bulletins  that  are 
the  subject  of  AD's  will  be  contained  in 
the  model  specific  repair  assessment 
guidelines  with  required  post 
modification/repair  inspection 
programs,  as  required. 

b.  A  list  of  other  structural  Service 
Bulletins  will  be  provided  in  the  model 
specific  repair  assessment  guidelines 
with  associated  inspection  threshold 
and  repeat  intervals. 

6.  The  repair  assessment  guidelines 
provided  by  the  manufacturer  do  not 
generally  apply  to  structure  modified  by 
a  Supplemental  Type  Certificate  (STC). 
■  The  operator,  however,  would  still  be 
responsible,  under  this  proposed  rule,  to 
provide  repair  assessment  guidelines 
applicable  to  the  entire  fuselage  external 
pressiu^  boundary  that  meets  the 
program  objectives  specified  in 
Advisory  Circular  121-XX.  This  means 
that  the  operator  should  develop, 
submit,  and  gain  FAA  approval  of 
guidelines  to  evaluate  repairs  to  such 
structure. 

It  is  recognized  that  operators  do  not 
usually  have  the  resources  to  determine 
a  DSG  or  to  develop  repair  assessment 
guidelines,  even  for  a  very  simple  piece 
of  structure.  The  FAA  expects  the  STC 
holder  to  assist  the  operators  in 
preparing  the  required  docujnents.  If  the 
STC  holder  is  out  of  business,  or  is 
otherwise  unable  to  provide  assistance, 
the  operator  would  have  to  acquire  the 
FAA-approved  guidelines 
independently.  To  keep  the  airplanes  in 
service,  it  is  always  possible  for 
operators,  individually  or  as  a  group,  to 
hire  the  necessary  expertise  to  develop 
and  gain  approval  of  repair  assessment 
guidelines  and  the  associated  DSG. 
Ultimately,  the  operator  remains 
responsible  for  the  continued  safe 
operation  of  the  aiiplane. 

The  cost  and  difficulty  of  developing 
guidelines  for  modified  structure  may 
be  less  than  that  for  the  basic  airplane 
structure  for  three  reasons.  First,  the 
only  modifications  made  by  persons 
other  than  the  manufacturer  that  are  of 
concern  in  complying  with  this 
proposed  rule  are  those  that  affect  the 
fuselage  pressure  boundary.  Of  those 
that  do  affect  this  structure,  many  are 
small  enough  to  qualify  as  Category  A 
repairs  under  the  repair  assessment 
guidelines,  based  solely  on  their  size. 
Second,  if  the  modified  structure  is 
identical,  or  very  similar,  to  the 
manufacturer's  original  structure,  then 
only  a  cursory  investigation  may  be 
necessary.  In  such  cases,  the 
manufacturer's  repair  assessment 
guidelines  may  be  shown  to  be 
applicable  with  few,  if  any,  changes.  If 
the  operator  determines  that  a  repair  to 
modified  structure  can  be  evaluated 


using  the  manufacturer's  model  specific 
repair  assessment  guidelines,  that 
determination  should  be  documented 
and  submitted  to  the  operator's  FMI  or 
other  cognizant  airworthiness  inspector 
for  approval.  For  all  other  repairs,  a 
separate  program  would  need  to  be 
developed.  Third,  the  modification  may 
have  been  made  so  recently  that  no 
repair  assessment  guidelines  would  be 
neieded  for  many  years.  Compliance 
with  this  proposed  rule  could  be  shown 
by  establishing  the  DSG  for  the  new 
modified  structure,  calculating  an 
implementation  time  that  is  equal  to 
three  quarters  of  that  DSG,  and  then 
adding  a  statement  to  the  operations 
specifications  that  repair  assessment 
gmdelines  would  be  incorporated  into 
the  maintenance  program  by  that  time. 
If  the  modified  structiu*  is  very  similar 
to  the  original,  then  the  DSG  for  the 
modified  structure  may  also  be  very 
similar.  No  repair  assessment  guidelines 
would  be  needed  imtil  75  percent  of 
that  goal  is  reached.  For  example,  in  the 
case  of  a  large  cargo  door,  such 
installations  are  often  made  after  the 
airplane  has  reached  the  end  of  its 
useful  life  as  a  passenger-carrying 
airplane.  For  new  structure,  the  clock 
would  start  on  repair  assessment  at  the 
time  of  installation.  Fiuther,  since  the 
DSG  is  measured  in  cycles,  and  cargo 
operation  usually  entails  fewer 
operational  cycles  than  passenger 
operations,  the  due  date  for 
incorporation  of  the  repair  assessment 
guidelines  for  that  structure  could  be 
many  years  away. 

Compliance  with  this  proposed  rule 
would  require  that  conditions  such  as 
those  described  above  be  properly 
documented  in  each  operator's  FAA- 
approved  maintenance  program; 
however,  the  cost  of  doing  so  should  not 
be  significant.  There  should  be  very  few 
examples  where  the  STC  holder  is 
unavailable,  and  the  operators  must  bear 
the  cost  of  developing  a  complete  repair 
assessment  guidelines  document. 
Guidance  on  how  to  comply  with  this 
aspect  of  the  proposed  rule  is  also 
discussed  in  the  accompanying 
Advisory  Circular  120-XX. 

7.  An  operator's  repair  assessment 
program  would  have  to  include  damage- 
tolerance  assessments  for  new  repairs. 
Repairs  made  in  accordance  with  the 
revised  version  of  the  SRM  would 
already  have  a  damage-tolerance 
assessment  performed;  otherwise,  the 
manufacturer's  repair  assessment 
guidelines  could  be  used  for  this 
purpose,  or  operators  may  develop  other 
methods  as  long  as  they  achieve  the 
same  objectives. 

8.  Once  the  airworthiness  inspector 
having  oversight  responsibilities  is 
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satisfied  that  I  he  operator's  continued 
airworthinesi  t  maintenance  or 
inspection  picigram  contains  all  of  the 
elements  of  the  FAA-approved  repair 
assessment  gtudelines,  the 
airworthiness  inspector  would  approve 
an  operation  ispecification(s)  or 
inspection  pi  Ingram  revision.  This 
would  have  the  effect  of  requiring  use 
of  the  approvJBjd  repair  assessment 
guidelines.     I 

In  summary  based  on  discussions 
with  represeijlatives  of  the  aflfected 
industry,  recoiimendations  from  ARAC. 
and  a  review  of  current  rules  and 
regulations  affecting  repair  of  primary 
structure,  the|if  AA  recognizes  the  need 
sessment  program  to  be 
ito  the  maintenance 
:ain  transport  category 


for  a  repairs 
incorporated 
program  for  c 
airplanes. 

The  proposi 
operation  of  c 
airplanes  ope 


I  rule  would  prohibit  the 
tain  transport  category 
,     ^ted  under  14  CFR  parts 
91, 121, 125,  ihd  129  beyond  a  specified 
compliance  ti^e,  unless  the  operator  of 
those  airplan^  had  incorporated  FAA- 
approved  repair  assessment  guidelines 
applicable  to  the  fuselage  pressure 
boundary  in  iJ3  operation 
specification(ij  or  approved  inspection 
program,  as  aiilicable. 

FAA  Advisorr  Material 

In  addition  ip  the  amendments 
proposed  in  thfc  notice,  the  ARAC  has 
developed  AdUsory  Circular  120-XX, 
"Repair  Asses^^ent  of  Pressurized 
Fuselages."  Tl[|s  AC  would  provide 
guidance  for  operators'  of  the  affected 
transport  category  airplanes  on  how  to 
incorporate  F^-A-approved  repair 
assessment  guidelines  into  their  FAA- 
approved  maintenance  or  inspection 
program.  Publjo  comments  concerning 
the  proposed  AC  are  invited  by  separate 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Itegister. 

Regulatory  Evaluation 

Changes  to  f^eral  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
Federal  agenci^^  to  promulgate  new 
regulations  or  irjodify  existing 
regulations  oniy  if  the  potential  benefits 
to  society  justihj  its  costs.  Second,  the 
Regulatory  Fleilbility  Act  of  1980 
requires  agenciys  to  analyze  the 
economic  imp^(|t  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  ass^is  the  effects  of 
regulatory  char  j  es  on  international 
trade.  In  conducting  these  assessments, 
the  FAA  has  det  jrmined  that  this 
proposed  rule:    .)  Would  generate 
benefits  exceed  i  ig  its  costs  and  is  not 


"significant"  as 


defined  in  Executive 


Order  12866;  (2)  is  not  "significant"  as 
defined  in  DOT's  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  amilable  in  the 
docket,  are  summarizecRelow. 

Regulatory  Evaluation  Summary 

Costs  and  Benefits 

The  proposed  rule  would  result  in 
costs  to  the  manufacturers  and  operators 
of  the  affected  airplanes  and  to  the  FAA. 
Costs  to  manufacturers  would  include 
revising  the  Structural  Repair  Manuals, 
developing  repair  assessment 
guidehnes,  and  developing  and 
conducting  training  programs  for 
Original  Equipment  Manufacturers' 
Engineers,  airplane  operators' 
inspectors,  and  the  FAA's  PMIs  or  other 
cognizant  airworthiness  inspector.  Costs 
to  operators  would  include  inspector 
training,  integrating  the  assessment 
program  into  the  maintenance  program 
for  each  airplane  model,  assessing  and 
subsequently  inspecting  repairs,  and 
maintaining  records.  Cost  to  the  FAA 
would  include  PMI/other  cognizant 
airworthiness  inspector  training  and 
review/approval  of  assessment 
programs. 

The  FAA  estimates  that  the  total  cost 
to  all  affected  manufacturers  would  be 
$43.3  million  over  the  years  1995 
through  2020,  or  $26.9  miUion 
discounted  to  present  value.  The 
equivalent  annualized  cost  would  be 
$2.3  milUon.  Although  this  proposed 
rule  would  no^  directly  impose  any 
costs  on  manufacturers,  the  FAA 
recognizes  that  manufacturers  have 
inciured,  and  will  continue  to  incur, 
costs  in  order  to  develop  and  provide 
data  to  operators  that  will  enable  them 
to  comply  with  the  proposal.  The  FAA 
has  chosen  to  attribute  these  costs  to  the 
proposed  rule,  beginning  in  1995.  The 
total  cost  to  airplane  operators  would  be 
$25.5  million  over  the  years  1997 
through  2020,  or  $10.2  million 
discounted  to  present  value.  The 
equivalent  annualized  cost  would  be 
$893,622.  The  total  costs  to  the  FAA 
would  be  $516,000,  or  $324,358 
discounted  to  present  value.  The 
equivalent  annualized  cost  would  be 
$28,280.  The  total  cost  of  the  proposed 
rule  to  all  affected  entities  would  be 
$69.3  million,  or  $37.5  million 
discounted  to  present  value.  The 
equivalent  annualized  cost  would  be 
$3.2  million. 

The  cause  of  an  airplane  accident  has 
never  been  attributed  to  a  properly 
applied  repair  to  the  airplane  models 
that  would  be  affected  by  the  proposed 


rule.  Nevertheless,  airplanes  designed 
and  certificated  to  older  technology  are 
operated  beyond  their  original  design 
service  objectives,  and  the  FAA  has 
determined  that  the  repair  assessment 
program  to  ensure  the  continued 
airworthiness  of  these  aging  airplanes 
could  prevent  structural  failure  and 
resulting  accidents.  The  benefits  of  the 
proposed  rule,  therefore,  are  based  on 
the  avoidance  of  such  accidents. 

The  FAA  estimates  that  the 
prevention  of  an  accident  resulting  in 
the  loss  of  an  average  affected  airplane 
and  half  its  passengers  and  crew  would 
result  in  present  value  benefits  of  $46.8 
million,  assuming  that  the  accident 
would  otherwise  have  occurred  midway 
through  the  analysis  period.  The  FAA 
cannot  predict  the  number  of  accidents 
that  would  be  prevented  by  this 
proposed  rule.  Based  on  one  such 
prevented  loss,  however,  the  FAA  has 
determined  that  the  proposed  rule 
would  be  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibihty  Analysis  if  the  proposed  or 
final  rule  would  have  significant 
economic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  number  of 
small  entities.  FAA  Order  2100.14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  prescribes  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  thresholds, 
"significant  economic  impact"  in  terms 
of  annualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

The  proposed  rule  would  affect 
Boeing  Commercial  Airplane  Group, 
Douglas  Aircraft  Company,  Lockheed 
Aeronautical  Systems  Company,  Airbus, 
British  Aerospace,  and  Fokker  Aircraft 
B.V.  Order  2100.14A  specifies  a  size 
threshold  for  classification  as  a  small 
manufacturer  as  75  or  fewer  employees. 
Since  none  of  these  manufacturers  has 
75  or  fewer  employees,  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  manufacturers. 

The  proposed  rule  would  also  affect 
operators  of  certain  U.S.-registered 
B707/720,  B727.  B737,  B747,  DC-8.  DC- 
9/MD80.  DC-10,  L-1011,  A300,  BAC  1- 
11  and  F28  airplanes.  Order  2100.14A 
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specifies  a  size  threshold  for 
classification  as  a  small  operator  as 
ownership  of  9  or  fewer  aircraft.  The 
annualized  cost  thresholds  for 
significant  impact,  expressed  in  1995 
dollars,  are  $119,900  for  a  scheduled  air 
carrier  whose  fleet  of  airplanes  have 
seating  capacities  of  over  60,  $67,000  for 
other  scheduled  air  carriers,  and  $4,700 
for  an  unscheduled  operator.  The  FAA 
examined  the  annualized  costs  of  the 
proposed  rule  to  "small"  operators  of 
the  current  fleet  of  affected  airplanes 
and  determined  that  no  small  operator's 
annualized  cost  would  exceed  the 
threshold  of  $4,700.  Therefore,  the 
proposed  rule  would  not  have  a 
signiflcant  impact  on  a  substantial 
number  of  small  operators. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
airplanes  to  foreign  countries  and  the 
import  of  foreign  airplanes  into  the 
United  States. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibility  among  the  various  levels 
of  the  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  proposed  rule 
would  not  conflict  with  any 
international  agreement  of  the  United 
States. 

Paperwork  Reduction  Act 

There  are  no  new  requirements  for 
information  collection  associated  with 
this  proposed  rule  that  would  require 
approval  from  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)). 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 


3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distr#6tions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
operation  of  certain  transport  category 
airplanes  under  parts  91, 121, 125,  and 
129  of  Title  14,  if  could,  if  adopted, 
affect  intrastate  aviation  in  Alaska.  The 
FAA  therefore  specifically  requests 
comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Conclusion 

Because  the  proposed  repair 
assessment  programs  are  not  expected  to 
result  in  substantial  economic  cost,  the 
FAA  has  determined  that  this  proposed 
regulations  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  FAA  has  also  determined 
that  this  proposal  is  not  significant 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  25, 
1979).  In  addition,  the  FAA  certifies  that 
this  proposal,  if  adopted,  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  since  none 
are  affected.  An  initial  evaluation  of  this 
proposal,  including  a  Regulatory 
Flexibility  Determination  and  an 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subiects 

14  CFR  Part  91 

Aircraft,  Aviation  safety, 
Maintenance,  Rebuilding,  Pressurized 
fuselage  repair  and  alteration. 

14  CFR  Parts  121,  125,  and  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Pressurized  fuselage  repair  assessment. 
Safety,  Transportation. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  91, 
121, 125,  and  129  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read: 


Authority:  49  U.S.C.  106(g}.  40103,  40113, 
40120.  44101.  44111,  44701.  44709.  44711, 
44712.  44715.  44716,  44717,  44722,  46306. 
46315,  46316.  46502.  46504,  46506-46507. 
.  47122,47508.47528-47531. 

2.  A  new  §  91.410  is  added  to  read  as 
follows: 

§  91 .41 0    Repair  assessment  for 
pressurized  fuselages. 

No  certificate  holder  may  operate  an 
Airbus  Model  A300,  British  Aerospace 
Model  BAC  1-11,  Boeing  Model  707, 
720,  727,  737  or  747.  McDonnell 
Douglas  Model  DC-8.  DC-9/MI>-80  or 
DC-10,  Fokker  Model  F28.  or  Lockheed 
Model  L-1011  airplane  beyond  the 
applicable  flight  cycle  implementation 
time  specified  in  the  following 
paragraphs,  or  [a  date  one  year  after  the 
effective  date  of  the  amendment], 
whichever  occurs  later,  unless  repair 
assessment  guidelines  applicable  to  the 
fuselage  pressure  boundary  (fuselage 
skin  and  bulkhead  webs)  that  have  been 
approved  by  the  FAA  Aircraft 
Oertification  Office  (ACO)  having 
cognizance  over  the  type  certificate  for 
the  affected  airplane  are  incorporated 
vdthin  its  inspection  program: 

(a)  For  the  A300,  the  flight  cycle 
implementation  time  is: 

(1)  Model  B2,  36,000  flights. 

(2)  Model  B4-100,  30.000  flights 
above  the  window  line,  and  36,000 
flights  below  the  window  line. 

(3)  Model  B4-200,  25.500  flights 
above  the  window  line,  and  34,000 
flights  below  the  window  line. 

(b)  For  all  models  of  the  BAC  J-1 1, 
the  flight  cycle.implementation  time  is 
60,000  flights. 

(c)  For  all  models  of  the  Boeing  707, 
the  flight  cycle  implementation  time  is 
15,000  flights. 

(d)  For  all  models  of  the  Boeing  720, 
the  flight  cycle  implementation  time  is 
23,000  flights. 

(e)  For  all  models  of  the  Boeing  727, 
the  flight  cycle  implementation  time  is 
45,000  flights. 

(f)  For  all  models  of  the  Boeing  737, 
the  flight  cycle  implementation  time  is 
60,000  flights. 

(g)  For  all  models  of  the  Boeing  747, 
the  flight  cycle  implementation  time  is 
15,000  flights. 

(h)  For  all  models  of  the  Douglas  DC- 
8,  the  flight  cycle  implementation  time 
is  30,000  flights. 

(i)  For  all  models  of  the  Douglas  DC- 
9/MD-80,  the  flight  cycle 
•  implementation  time  is  60,000  flights. 

(j)  For  all  models  of  the  Douglas  DC- 
10,  the  flight  cycle  implementation  time 
is  30,000  flights. 

(k)  For  all  models  of  the  Lockheed  L- 
1011,  the  flight  c>'cle  implementation 
time  is  27.000  flights. 


UMI 


Federal  Register  /  Vol.  63.  No.  1  /  Friday,  January  2.  1998  /Proposed  Rules 


135 


(1)  For  the  Flokker  F-28  Mark  1000. 
lOOOC,  2000.  ^000,  3000C,  and  4000.  the 
flight  cycle  implementation  time  is 
60.000  flight^] 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC.  FLAG, 
AND  SUPPL^ENTAL  OPERATIONS 

1.  The  autH(»rity  citation  for  part  121 
continues  to  n  lad: 

Authority:  4ilU.S.C.  106(g),  40113, 40119, 
44101,  44701-44702,  44705,  44709-44711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,  46105. 

2.  A  new  §  jl  21.370  is  added  to  read 
as  follows: 

S 1 21 .370    ReiUir  assessment  for 
pressurized  fuaeiages. 

No  certificate  holder  may  operate  an 
Airbus  Modej  A300.  British  Aerospace 
Model  BAG  lUll.  Boeing  Model  707, 
720,  727.  737  or  747,  McDonald  Douglas 
Model  DC-a,  0C-9/MD-80  or  DC-10, 
Fokker  Model  F28,  or  Lockheed  Model 
L-lOll  airplane  beyond  the  applicable 
flight  cycle  in^plementation  time 
specified  in  th^  following  paragraphs,  or 
(a  date  one  yelalr  after  the  effective  date 
of  the  amendiiient].  whichever  occurs 
later,  unless  its  operation  specifications 
have  been  rev^$ed  to  reference  repair 
assessment  gitijdelines  applicable  to  the 
fuselage  presskire  boundary  (fuselage 
skin  and  bulkhiead  webs),  and  those 
guidelines  are  incorporated  in  its 
maintenance  program.  The  repair 
assessment  guidelines  must  be  approved 
by  the  FAA  Aircraft  Certification  Office 
(AGO)  having  cognizance  over  the  type 
certificate  for  the  affected  airplane. 

(a)  For  the  A300.  the  flight  cycle 
impelementat^i^n  time  is: 

(1)  Model  B2>  36.000  flights. 

(2)  Model  B*-100,  30.000  flights 
above  the  window  line,  and  36.000 
flights  below  tile  window  Une. 

(3)  Model  B4+-200.  25.500  flights 
above  the  wintfow  line,  and  34,000 
flights  below  the  window  line. 

(b)  For  all  miOdels  of  the  BAG  1-11. 
the  flight  cycle  implementation  time  is 
60.000  flights.  I 

(c)  For  all  mcidels  of  the  Boeing  707, 
the  flight  cycle  implementation  time  is 
15,000  flights. 

(d)  For  all  models  of  the  Boeing  720. 
the  flight  cycle  implementation  time  is 
23.000  flights,  j 

(e)  For  all  mddels  of  the  Boeing  727. 
the  flight  cycle  Implementation  time  is 
45.000  flights.  1 1 

(f)  For  all  mcidels  of  the  Boeing  737. 
the  flight  cycle!  implementation  time  is 
60.000  flights.  1 1 

(g)  For  all  midels  of  the  Boeing  747, 
the  flight  cyclel  Implementation  time  is 
15,000  flights. 


(h)  For  all  models  of  the  Douglas  DC- 
8.  the  flight  cycle  implementation  time 
is  30,000  flights. 

(i)  For  all  models  of  the  Douglas  DC- 
9/MD-80,  the  flight  cycle 
implementation  time  is  60,000  flights. 

(j)  For  all  models  of  the  Douglas  DC- 
10,  the  flight  cycle  implementation  time 
is  30,000  flights. 

(k)  For  all  models  of  the  Lockheed  L- 
1011.  the  flight  cycle  implementation 
time  is  27.000  flights. 

(1)  For  the  Fokker  F-28  Mark  1000. 
lOOOC,  2000.  3000.  3000C.  and  4000.  the 
flight  cycle  implementation  time  is 
60,000  flights. 

PART  125-CERTIHCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6.000 
POUNDS  OR  MORE 

1.  The  authority  citation  for  part  125 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44705.  44710-44711,  44713,  44*6- 
44717,  44722. 

.2.  A  new  §  125.248  is  added  to  read 
as  follows: 

§  1 25.248    Repair  assessmeirt  for 
pressurized  fuselages. 

No  certificate  holder  may  operate  an 
Airbus  Model  A300.  British  Aerospace 
Model  BAG  1-11.  Boeing  Model  707, 
720,  727,  737  or  747.  McDonnell 
Douglas  Model  DG-8.  DC-9/MD-80  or 
DC-10.  Fokker  Model  F28.  or  Lockheed 
Model  L-lOll  beyond  the  applicable 
flight  cycle  implementation  time 
specified  in  the  following  paragraphs  or 
(a  date  one  year  after  the  effective  date 
of  the  amendment),  whichever  occiu^ 
later,  unless  its  operation  specifications 
have  been  revised  to  reference  repair 
assessment  guidelines  applicable  to  the 
fuselage  pressure  boundary  (fuselage 
skin  and  bulkhead  webs),  and  those 
guidelines  are  incorporated  in  its 
maintenance  program.  The  repair 
assessment  guidelines  must  be  approved 
by  the  FAA  Aircraft  Certification  Office 
(AGO)  having  cognizance  over  the  type 
certificate  for  the  affected  airplane. 

(a)  For  the  A300.  the  flight  cycle 
implementation  time  is: 

(1)  Model  B2,  36,000  flights. 

(2)  Model  B4-100,  30.000  flights 
above  the  window  line,  and  36.000 
flights  below  the  window  Hue. 

(3)  Model  B4-200,  25,500  flights 
above  the  window  fine,  and  34.000 
flights  below  the  window  fine. 

(b)  For  all  models  of  the  BAG  1-11. 
the  flight  cycle  implementation  time  is 
60,000  times. 


(c)  For  all  models  of  the  Boeing  707, 
the  flight  cycle  implementation  time  is 
15,000  times. 

(d)  For  all  models  of  the  Boeing  720. 
the  flight  cycle  implementation  time  is 
23.000  times. 

(e)  For  all  models  of  the  Boeing  727. 
the  flight  cycle  implementation  time  is 
45.000  flights. 

(f)  For  all  models  of  the  Boeing  737. 
the  flight  cycle  implementation  time  is 
60.000  flights. 

(g)  For  all  models  of  the  Boeing  747, 
the  flight  cycle  implementation  time  is 
15.000  flights. 

(h)  For  all  models  of  the  Douglas  DG- 
8,  the  flight  cycle  implementation  time 
is  30.000  flights. 

(i)  For  all  models  of  the  Douglas  DC- 
9/MEV-80,  the  flight  cycle 
implementation  time  is  60,000  flights. 

0)  For  all  models  of  the  Douglas  DC- 
10,  the  flight  cycle  implementation  time 
is  30.000  flights. 

(j)  For  all  models  of  the  Lockheed  L- 
1011,  the  flight  cycle  implementation 
time  is  27,000  flights. 

(1)  For  the  Fokker  F-28  Mark  1000. 
lOOOC.  2000,  3000,  3000C,  and  4000,  the 
flight  cycle  implementation  time  is 
60,000  flights. 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

1.  The  authority  citation  for  part  129 
continues  to  read: 

Authority:  49  U.S.C.  106(g).  40104-40105, 
40113,  40119,  44701-44702,  44712,  44716- 
44717,  44722.  44901-44904,  44906. 

2.  A  new  §  129.32  is  added  to  read  as 
follows: 

§  1 29.32    Repair  assessment  for 
pressurized  fuselages. 

No  certificate  holder  may  operate  an 
Airbus  Model  A300,  British  Aerospace 
Model  BAG  1-11.  Boeing  Model  707, 
720,  727,  737  or  747.  McDonnell 
Douglas  Model  DC-8.  DC-9/MD-80  or 
DG-10,  Fokker  Model  F28.  or  Lockheed 
Model  L-1011  beyond  the  applicable 
flight  cycle  implementation  time 
specified  in  the  following  paragraphs,  or 
[a  date  one  year  after  the  effective  date 
of  the  amendment],  whichever  occurs 
later,  unless  its  operation  specifications 
have  been  revised  to  reference  repair 
assessment  guidelines  applicable  to  the 
fuselage  pressure  boundary  (fuselage 
skin  and  bulkhead  webs),  and  those 
guidelines  are  incorporated  in  its 
maintenance  program.  The  repair 
assessment  guidelines  must  be  approved 
by  the  FAA  Aircraft  Certification  Office 
(AGO)  having  cognizance  over  the  type 
certificate  for  the  affected  airplane. 
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(a)  For  the  A300,  the  flight  cycle 
implementation  time  is: 

(1)  Model  B2,  36.000  flights. 

(2)  Model  B4-100,  30.000  flights 
above  the  window  line,  and  36.000 
flights  below  the  window  line. 

(3)  Model  B4-200.  25,500  flights 
above  the  window  line,  and  34.000 
flights  below  the  window  line. 

(b)  For  all  models  of  the  BAG  1-11. 
the  flight  cycle  implementation  time  is 
60,000  flights. 

(c)  For  all  models  of  the  Boeing  707. 
the  flight  cycle  implementation  time  is 
15.000  flights. 

(d)  For  all  models  of  the  Boeing  720. 
the  flight  cycle  implementation  time  is 
23.000  flights. 


(e)  For  all  models  of  the  Boeing  727. 
the  flight  cycle  implementation  time  is 
45,000  flights. 

(f)  For  all  models  of  the  Boeing  737, 
the  flight  cycle  implementation  time  is 
60,000  flights. 

(g)  For  all  models  of  the  Boeing  747, 
the  flight  cycle  implementation  time  is 
15,000  flights. 

(h)  For  all  models  of  the  Douglas  DC- 
8,  the  flight  cycle  implementation  time 
is  30,000  flights. 

(i)  For  all  models  of  the  Douglas  DC- 
9/MD-80,  the  flight  cycle 
implementation  time  is  60.000  flights. 

[])  For  all  models  of  the  Douglas  DC- 
10.  the  flight  cycle  implementation  time 
is  30,000  flights. 


(k)  For  all  models  of  the  Lockheed  L- 
1011,  the  flight  cycle  implementation 
time  is  27,000  flights. 

(1)  For  the  Fokker  F-28  Mark  1000, 
lOOOC,  2000,  3000,  3000C,  and  4000,  the 
flight  cycle  implementation  time  is 
60,000  flights. 

Issued  in  Washington,  D.C.  on  December 
22, 1997. 

Thomas  E.  McSweeney, 

Director,  Aircraft  Certification  Service. 

(FR  Doc.  97-34166  Filed  12-31-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatibn  Administration 

Proposed  Advisory  Circular  (AC)  120- 
XX,  Repair  Aitessment  of  Pressurized 
Fuselages 

agency:  Fede^l  Aviation 
Administratioi^  (FAA),  DOT. 
ACTION:  Notic^ 
circular. 


of  proposed  advisory 


summary:  Thijsi  notice  invites  pubic 
comment  on  a  proposed  Advisory  » 
Circular  (AC)  which  provides  guidance 
as  to  acceptabfle  means  of  accomplishing 
the  requirements  of  a  proposed  rule  on 
the  subject  of  repair  assessment  of 
pressurized  fuselages  published 
elsewhere  in  the  issue  of  the  Federal 
Register 

DATES:  Comments  must  be  received  on 
or  before  Apri  2, 1998. 
ADDRESSES:  Sd<jd  all  comments  on  the 
proposed  AC  tjcj:  Dorenda  Baker, 
Manager,  Agiij*  Aircraft  Program, 
ANM-109,  FAA  Transport  Airplane 
Directorate,  Aiilcraft  Certification 
Service,  1601  tind  Ave  SW..  Renton, 
WA  98055-40^6.  Comments  may  be 
examined  at  th^  above  address  between 
7:30  a.m.  and  4  00  p.m.  weekdays, 
except  Federa  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Siegrist,  Regulations  Branch,  ANM- 
114,  FAA  Transport  Airplane 
Directorate,  Aittraft  Certification 
Service,  1601  llnd  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-2126 

SUPPLEMENTARY  INFORMATION: 

Coimnents  Invited 

A  copy  of  thfesubject  AC  may  be 
obtained  by  copjtacting  the  person 
named  above  linder  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 


proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  must  identify  the 
title  of  the  AC  and  submit  comments  in 
•    duplicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Transport  Airplane 
Directorate  before  issuing  the  final  AC. 

Discussion 

Advisory  Circular  (AC)  120-xx, 
Repair  Assessment  of  Pressurized 
Fuselages,  has  been  written  to  provide 
guidance  on  how  to  incorporate  FAA- 
approved  repair  assessment  guidelines 
into  an  operator's  FAA-approved 
maintenance  or  inspection  program  as 
proposed  in  [insert  notice  number], 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  draft  AC  provides 
proposed  guidance  as  to  acceptable 
means  of  accomplishing  the 
requirements  of  the  rule.  The  following 
is  a  summary  of  the  contents  of  the  AC: 

1.  Bepair  Assessment  Process. 
Assessment  of  existing  repairs  installed 
on  the  fuselage  pressure  boundary  of 
affected  airplanes  will  establish  a 
damage-tolerance  based  structural 
inspection  program  and  replacement 
times,  where  needed.  Utilizing  the 
repair  assessment  guidelines  developed 
by  the  manufacturers  of  the  affected 
airplanes,  two  principle  techniques 
have  been  identified  that  can  be  used  to 
accomplish  the  repair  assessment. 

2.  Implementation.  The  proposed  rule 
would  require  the  repair  assessment 
guidelines  to  be  approved  by  the 
Aircraft  Certification  Office  having 
cognizance  over  the  type  certificate  for 
the  affected  airplane.  The  means  by 
which  the  repair  assessment  guidelines 
would  be  incorporated  into  the  FAA- 
approved  maintenance  or  inspection 
program  would  be  subject  to  the 
approval  of  the  certificate  holder's 
principle  maintenance  inspector  (PMI) 


or  other  cognizant  airworthiness 
inspector. 

3.  Recommended  schedule  for 
accomplishing  the  repair  assessment. 
The  repair  assessment  activity  should  be 
completed  in  accordance  with  the 
schedule  in  the  FAA  Approved  Repair 
Assessment  Guidelines  for  each  of  the 
affected  airplanes.  Any  necessary 
corrective  actions  to  be  taken  as  a  result 
of  the  evaluation  would  be  incorporated 
into  the  FAA-approved  maintenance  or 
inspection  program. 

4.  New  Repairs.  The  operator  would 
have  to  assess  new  repairs  using  the 
assessment  guidelines,  unless  the  new 
repairs  are  accomplished  according  to 
structural  repair  manuals,  or  any  other 
equivalent  method  that  incorporates 
damage  tolerance  methods  of  design  and 
evaluation.  The  aircraft  manufacturers 
of  the  affected  models  are  updating  their 
structural  repair  manuals  to  address 
damage  tolerance  methodology.  FAA 
Advisory  Circular  25.1529-1, 
"Instructions  for  Continued 
Airworthiness  of  Structural  Repairs  on 
transport  Airplanes,"  provides  guidance 
for  installing  new  damage  tolerance 
based  repairs. 

5.  Sale  and  Transfer  of  Airplanes. 
Before  an  airplane  is  added  to  an 
operator's  operations  specifications,  a 
program  for  accomplishment  of  the 
repair  assessment  should  be  established. 

6.  Repairs  to  Structural  Modification 
Certified  by  a  Supplemental  Type 
Certificate  (STQ.  The  operator  would 
need  to  establish  a  repair  assessment 
program  for  structure  modified  by  an 
STC. 

Issued  in  Washington,  D.C.  on  December 
22,  1997. 

Thomas  E.  McSweeny, 

Directof,  Aircraft  Certification  Service. 

IFR  Doc.  97-34159  Filed  12-31-97;  8:45  am) 

BILUN6  CODE  4910-1»-M 


VOL 
6  3 


ISS 


1998 


UMI 


1-138. 


Reader  Aids 


Federal  Register 

Vol.  63.  No.  1 

Friday,  January  2,  1998 


CUSTOMER  ^ERVICE  AND  INFORMATION 

Federal  Registar/Code  of  Federal  Regulations 

General  Informjaltion,  indexes  and  other  finding 
aids  i ' 

E-mail  iiift9fedreg.nara.gav 

Laws  I 

For  additional  leformation 

Presidential  Documents 

Executive  orders  and  proclamations 

The  United  Statfts  Government  Manual 

Other  Serviceal  i 

Electronic  and  on-line  services  (voice) 

I^ivacy  Act  Compilation 

TDD  for  the  he^^ing  impaired 


CFR  PARTS  AFFECTED  DURING  JANUARY 


202-623-6227 


523-5227 

523-5227 
523-6227 


523-4534 
523-3187 
523-6229 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic i$uiletiii  Board  service  for  Public  Law  numbers. 
Federal  Register  (finding  aids,  and  list  of  documents  on  public 
mspection.        i ;  202-275-0920 

FAX-ON-DEMA^^ 

I 

You  may  access  bur  Fax-On-Demand  service  with  a  fax  machine. 
There  is  no  chaste  for  the  service  except  for  long  distance 
telephone  chargj^  the  user  may  incur.  The  list  of  documents  on 
public  inspecUOrt  and  the  daily  Federal  Register's  table  of 
contents  are  available.  The  dociunent  numbers  are  7050-Public 
Inspection  list  and  7051 -Table  of  Contents  list.  The  public 
inspection  list  is  updated  immediately  for  documents  filed  on  an 
emergency  basiii 

NOTE:  YOU  WIlJL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE.  Dociunenbi  on  public  inspection  may  be  viewed  and  copied 
in  our  office  located  at  800  North  Capitol  Street,  NW.,  Suite  700. 
The  Fax-On-Demand  telephone  number  is:  301-713-6905 


FEDERAL  REt^lSTER  PAGES  AND  DATES,  JANUARY 

1-138 1.J 2 


u 


Federal  Register  /  Vol.  63,  No.  1  /  Friday,  January  2.  1998  /  Reader  Aids 


REMINDERS 

The  items  in  Uiis  list  were 
edrtoriaNy  compiled  as  an  aid 
to  Fedeial  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  2, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  11-3-97 
Hazardous  waste: 
Project  XL  program;  site: 
specific  projects— 
Molex,  Inc.,  facility, 
Lincoln,  NE;  published 
11-3-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Satellite  communications — 
Noft-voice,  non- 
geostationary  mobile 
satellite  service; 
published  11-3-97 
FEDERAL  RESERVE 
SYSTEM 

CoHection  of  checks  and  other 
items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
published  9-15-97 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
Kcensing: 

Radkiactive  drugs  containing 
one  microcurie  of  cartwn- 
14  urea;  distribution  to 
persons  for  >in  vivo> 
diagnostic  use;  published 
12-2-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Agusta  S.p.A.;  published  12- 

17-97 
British  Aerospace:  published 

11-28-97 
Eurocopter  France; 

published  12-19-97 
Fokker;  published  11-28-97 
General  Electric  Co.; 
published  12-8-97 
Saab;  published  11-28-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Occupant  crash  protection- 
Head  impact  protectk>n; 
correction;  published  1- 
2-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Gasoline  and  diesel  fuel; 
special  mies  for  Alaska; 
published  1-2-98 
Income  taxes: 
Foreign  investment — 
Pctssive  foreign 
investment  company 
preferred  shares; 
special  income 
exclusion;  published  1- 
-     2-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocatkxial  rehabilitatk>n  and 
education: 
Veterans  education — 

Educational  assistance; 
correspondence 
programs  or  courses; 
published  12-3-971 

RULES  GOING  INTO 
EFFECT  JANUARY  3, 
1998 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 

Island  groundfish; 

published  12-3-971 

RULES  GOING  INTO 
EFFECT  JANUARY  4, 
1998 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Dairy  products;  grading, 
inspiectk>n,  and  standards: 

Fee  increases;  published 
12-18-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
published  12-24-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Bulk  parcel  return  service 
and  shipper  paid 
forwarding;  classifications 
and  fees;  published  10- 
15-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Chilling  processes;  retained 
water  in  poultry  products; 
protocols  for  obtaining 
data;  comments  due  by  1- 
8-98;  published  12-9-97 

AGRICULTURE 

DEPARTMENT 

Natural  Resources 

Cortservatlon  Service 

Technk:ai  assistance: 
State  Technical  Committees; 
memliership  and  roie 
rexpanskxi;  commerrts 
due  by  1-5-98;  published 
12-4-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospherk:  Administration 

Fishery  conservatk>n  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pelagk:  shelf  rockfish; 
comments  due  by  1-5- 
98;  published  11-5-97 
Atlantic  highly  migratory 
species — 
Scoping  document; 
availability  and 
comment  request; 
comments  due  by  1-9- 
98;  published  11-28-97 
Northeastern  IJnited  States 
fisheries — 
Experimental  fishing 
pennit  applicattons; 
comments  due  by  1-6- 
98;  published  12-^-97 

EDUCATION  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  1-8-98; 
published  11-24-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Perchloroethylene;  dry 
cleaning  facilities; 
comments  due  by  1-9-98; 
published  12-10-97 
.  Pesticide  active  ingredient 
production;  comments  due 
by  1-9-98;  published  11- 
10-97 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Inspection/maintenance 
program  requirements;  on- 
board diagnostic  checks; 
comments  due  by  1-6-98; 
published  '2-22-97 


Air  pollutk>n;  standards  of 
performance  for  new 
statx>nary  sources: 
Test  methods  and 
performance 
spedfreatkms;  editorial 
changes  and  technical 
correcttons;  comments 
due  by  1-5-98;  published 
11-18-97 
Air  quality  implementatkm 
plans;  approval  and 
promulgatkx);  various 
States: 

Arizona;  comments  due  by 
1-5-98;  published  12-9-97 
Califomitu  comments  due  by 
1-5-98;  published  12-5-97 
Wisconsin:  comments  due 
by  1-9-98;  published  12- 
10-97 
Clean  Air  Act: 
Compliance  assurance 
monitoring;  comments  due 
by  1-5-98;  published  12-2- 
97 
Toxic  substances: 
Stgnifwarrt  new  uses—  ' 

Methylenebistrisubstituted 
aniline-,  etc.;  comments 
due  by  1-8-98; 
published  12-9-97 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  1-9-98; 
published  11-28-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radk)  statk>ns;  table  of 
assignments: 

Montana;  comments  due  by 
1-5-98;  published  11-20- 
97 
Television  broadcasting: 
Two-way  transmissk>ns; 
multipoint  distributk>n    ^ 
sen/ice  and  instructk>nal 
televisk>n  fixed  servce 
licensees  partk:ipatk>n; 
comments  due  by  1-8-98; 
published  12-16-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 
Applk:ation,  notice  and 
request  procedures,  and 
authority  delegations; 
technk:al  amendments;   ' 
comments  due  by  1-7-98; 
published  10-9-97 
FEDERAL  RESERVE 
SYSTEM 

Bank  hokJing  companies  and 
change  in  bank  control 
(Regulation  Y): 
Real  estate  appraisals; 
comments  due  by  1-8-98; 
published  12-9-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Communicable  diseases 
control: 


UMI 
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Lather  brushes:  treatment, 
sterilization,  handling, 
storage,  marking,  and 
inspection;  rtvocation; 
comments  (toe  by  1-5-98; 
published  l|>20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Riiancing 
Administration 

Medicare: 
Home  health 
physician  certification 
regulations;  qomments 
due  by  1-5-W;  published 
11-5-97       J! 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Range  management: 
Wild  horse  and' burro 

adoptions;  power  of 

attorney  use  disallowed; 

comments  due  by  1-9-98; 

published  11-10-97 

INTERIOR  DEPARTMENT 

Hah  and  WlldlHIa  Service 

Endangered  and  threatened 
species: 

Arkansas  River  shiner; 
comments  due  by  1-5-98; 
pubUshed  12-5-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforeemei^  Office 

Permanent  program  and 
abandoned  mirie  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  1- 

7-98;  publishM  12-23-97 

Kentucky;  comrrients  due  by 

1-9-98;  publi^Hed  12-10- 

POSTAL  SERVldf 

Freedom  of  Information  Act; 
implementation:  comments 


due  by  1-5-98;  published 
12-5-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Equity  index  insurance 
products;  structure, 
marketing,  etc.;  comments 
due  by  1-5-98;  published 
11-21-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Disability  benefits  reductkm 
on  account  of  workers' 
compensation  and  public 
disability  benefits  and 
payments;  proratk>n 
methods;  comments  due 
by  1-5-98;  published  11- 
12-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
U.S.  Natk>naJ  Waterski 
Racing  Championship; 
comments  due  by  1-9-98; 
published  11-25-97 
Tank  vessels: 
Towing  vessel  safety; 
comments  due  by  1-5-98; 
published  10-6-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Aerospatiale;  comments  due 
by  1-8-98;  published  12-9- 
97 

American  Champion  Aircraft 
Corp.;  comments  due  by 
1-8-98;  published  11-3-97 

Boeing;  comments  due  by 
1-5-98;  published  11-25- 
97 


Domien  comments  due  by 

1-8-98;  published  12-9-97 
Fokker;  comments  due  by 

1-8-98;  published  12-9-97 
Grumman;  comments  due 

by  1-8-98;  published  12-9- 

97 

Lockheed;  comments  due 
by  1-5-98;  published  11- 
25-97 

SAAB;  comments  due  by  1- 
8-98;  published  12-9-97 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
1-6-98;  published  10-31- 
97 

Class  D  and  E  airspace; 

comments  due  by  1-8-98; 

published  11-24-97 
Class  E  airspace;  comments 

due  by  1-5-98;  published 

11-19-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Sales  of  obligations  between 

interest  payment  dates; 

witholding  on  interest; 

comments  due  by  1-5-98; 

published  10-14-97 
Source  of  income  from 

sales  of  inventory  partly 

from  sources  within 

possesswn  of  United 

States,  etc.;  comments 

due  by  1-8-98;  published 

10-10-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  fehabilitatk>n  and 
education: 

Veterans  education — 
Service  Members 
Occupational 
Conversion  and  Training 
Act;  certification 
deadlines;  comments 


due  by  1-9-98; 
published  11-10-97 


UST  OF  PUBUC  LAWS 


The  List  of  Public  Laws  for 
the  105th  Congress,  First 
Session,  has  been  completed. 
It  will  resume  when  bills  are 
enacted  into  Publk:  Law 
during  the  second  session  of 
the  105th  Congress,  which 
convenes  on  January  27 
1998. 

Note:  A  Cumulative  List  of 
Public  Laws  was  published  in 
the  Federal  Register  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


Note:  In  order  to  provide 
better  and  faster  service, 
PENS  will  begin  using  a  new 
mailing-list  management 
software.  Effective  January  5, 
1998,  it  you  wish  to  continue 
or  l)egin  receiving  notification 
of  newty  enacted  PuWk:  Laws, 
you  will  need  to  resubscribe 
or  subscribe  to  PENS  by 
sending  E-mail  to 
LISTPROC@ETC.FED.QOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 

The  text  of  laws  is  not 
available  through  this  sendee 
and  we  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  ISSUANCES  1998 

Complete  Listing  of  1997  Editions  and  Projected 

January,  1998  Editions 

This  list  sets  out  the  CFR  issuances  for  the  1997  editions  and 
projects  the  put>lication  plans  for  the  January,  1998  quarter.  A 
projected  schedule  that  will  include  the  April,  1998  quarter  will 
appear  in  the  first  Federal  Register  issue  of  April. 

For  pricing  Information  on  available  1997-1998  volumes 
consult  ttie  CFR  checklist  which  appears  every  Monday  In 
ttte  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  foltowing 
schedule: 

Titles  1-16— January  1 
Titles  17-27— April  1 
Titles  28-41— July  1 
Titles  42-5(>-October  1 

All  volumes  listed  t>ek>w  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  Indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1997: 


Title 

CFR  Index 

1-199 

200-End 

1-2  (Revised  as  of  Feb.  1, 

1997) 

10  Parts: 

0-50 

3  (Compilation) 

51-199 

200-^99 

4 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

1-199 

200-219 

6[Fteserved] 

220-299 

300-499 

7  Parts: 

500-599 

0-26 

60(>-End 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1199 

200-1199 

12CO-1499 

1200-End 

1500-1899 

' 

1900-1939 

15  Parts: 

1940-1949 

0-299 

1950-1999 

300-799 

2000-End 

800-End 

8 

16  Parts: 

0-999 

9  Parts: 

1000-End 

Titles  revised  as  of  April  1, 1997: 
Title 


17  Parts: 
1-199 
200-239 
240-End 


18  Parts: 

1-399 
400-End 

19  Parts: 


1-140 

700-1699 

141-199 

1 700-End 

20O-End 

25 

20  Parts: 

1-399 

26  Parts: 

400-499 

1(§§1.M- 

1.60) 

500-End 

1  (§§1.61-1 

.169) 

1  (§§1.170-1.300) 

21  Parts: 

1  (§§1.301- 

-1.400) 

1-99 

1  (§§1.401- 

-1.440) 

100-169 

1(§§1.441- 

-1.500) 

,  170-199 

1  (§§1.501- 

■1.640) 

200-299 

1  (§§1.641- 

■1.850) 

300^99 

1  (§§1.851- 

■1.907) 

500-599 

1  (§§1.908-1.1000) 

600-799 

1  (§§1.1001 

-1.1400) 

800-1299 

1(§1.1401-End) 

1300-End 

2-29 
30-39 

- 

22  Parts: 

40-49 

1-299 

50-299 

300-End 

300-499 

500-599  (Cover  only) 

23 

600-End 

24  Parts: 

27  Parts: 

0-199 

1-199 

200-499 

200-End 

500-€99 

- 

Titles  revised  as  of  July  1, 

1997: 

Title 

28  Parts:                      "^ 

36 

0-42 

43-End 

36  Parts: 
1-199 

29  Parts: 

200-299 

-. 

0-99 

300-End 

100^99 

500-899 

37 

900-1899 

1900-1910.999 

38  Parts: 

1910. 1000-End 

0-17 

1911-1925 
1926 

18-End 

1927-End 

39 

30  Parts: 

1-199 

40  Parts: 

200-699 

1^9 

700-End 

50-51 

♦ 

52.01-52.1018 

31  Parts: 

52.1019-End 

0-199 

53-59 

200-End 

60 
.   61-62 

32  Parts: 

63-71 

1-190 

72-80 

191-399 

81-85 

400-629 

86 

630-699 

87-135 

700-799 

136-149 

800-End 

150-189 
190-259 

33  Parts: 

260-265 

1-124 

266-299 

125-199 

300-399 

200-End 

400-424  (Cover  only) 

425-699 

34  Parts: 

700-789 

1-299 

790-End 

300-399 

400-End 

41  Parts: 
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Chs.  1-tOO 
Ch.  101 

Titles  revised 
Title 

42  Parts: 
1-399 
400-429    , 
430-End 

43  Parts: 

1-999 
1000-End 


45  Parts: 

1-199 
20(M99 
500-1199 
120(>-End 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 

156-165 

166-199 

200-499 

500-End 

47  Parts: 
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Chs.  102-200 
Ch. 201-End 


Projected  Jani^ry  1, 1998  issuances: 


«s  of  Octot)er  1, 1997: 


0-19 

20-39 

40-69 

70-79 

80-End 


48  Parts: 

Ch.  1  (1-51) 
Ch.  1  (52-99) 
Ch.  2  (201-299) 
Chs.  3-6 
Chs.  7-14 
Ch.  15-28 
Ch.29-End 

49  Parts: 
1-99 
100-185 
186-199 
200-399 
400-999 
1000-1199 
1200-End 

50  Parts: 

1-199 

200-599 

600-End 


CFR  Index 

200-End 

1-2  (Cover  only) 

10  Parts: 

1-50 

3  (Compilation) 

51-199 

200-499 

4  (Cover  only) 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

1-199 

200-219 

6  [Reserved] 

220-299 

300-499 

7  Parts: 

500-599 

1-26 

600-End 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1199 
1200-1599 

200-1199 
1200-End 

1600-1899 
1900-1939 
1940-1949 
1950-1999 
2000-End 

15  Parts: 
0-299 
300-799 
800-End 

8 

16  Parts: 

0-999 

1000-End 

9  Parts: 

1-199 

VI 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  1998 


This  table  is  used  by  the  Office  of  the  dates,  the  day  after  publication  is 

Federal  Register  to  compute  certain  counted  as  the  first  day. 
dates,  such  as  eH^ective  dates  and  When  a  date  falls  on  a  weekend  or 

comment  deadlines,  which  appear  in  holiday,  the  next  Federal  business  day 

agency  docimients.  In  computing  these  is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


1998 


Date  of  FR 
publication 

15  DAYS  AFTER 
PUBUCATION 

30  DAYS  AFTER 
PUBUCATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBUCATION 

January  2 

January  20 

February  2 

February  17 

March  3 

April  2 

January  5 

January  20 

February  4 

February  19 

March  6 

April  6 

January  6 

January  21 

February  5 

February  20 

March  9 

April  6 

January  7 

January  22 

February  6 

February  23 

March  9 

April  7 

Januarys 

January  23 

February  9 

February.  23 

March  9 

April  8 

January  9 

January  26 

February  9 

February  23 

March  10 

April  9 

January  12 

January  27 

February  1 1 

February  26 

March  13 

April  13 

January  13 

January  28 

February  12 

February  27 

March  16 

April  13 

January  14 

January  29 

February  13 

March  2 

March  16 

April14 

January  15 

January  30 

February  17 

March  2 

March  16 

April  15         " 

Jantjary  16 

February  2 

February  17 

March  2 

March  17 

April  16 

January  20 

February  4 

February  19 

March  6 

March  23 

April  20 

January  21 

Februarys 

February  20 

March  9 

March  23 

April  21 

January  22 

Febrvjary  6 

February  23 

March  9 

March  23 

April  22 

January  23 

February  9 

February  23 

March  9 

March  24 

April23 

January  26 

February  10 

February  25 

March  12 

March  27 

April27 

January  27 

February  11 

February  26 

March  13 

March  30 

April  27 

January  28 

February  12 

February  27 

March  16 

March  30 

April  28 

January  29 

February  13 

March  2 

March  16 

March  30 

April  29 

January  30 

February  17 

March  2 

March  16 

March  31 

April  30 

_- 
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Public  Pdpers 
ofthe 

Presidents 
ofthe 
United  States 

William  J.  CUnton 

1993 

(Book  I) $51.00 

1993 

(Book  II)   161.00 

1994 

(»»«k  O $56.00 

1994 

(Book  n) $62.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $06.00 

1996 

(Book  I) $66.00 
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BriifiBSi  on  how  to  om  the  Fodenl  Rogtetor 

Fot  infonnation  on  briefings  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Onlfaie 

Code  of  Federal  Regulations 

via 

GPO  Access 

(SeUcted  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
CMfice  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  beccMne  available. 

http://www.access.gpo.gov/nara/cA- 

Fbr  additional  information  on  GPO  Access  prxxlucts. 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccess@gpo.gov 
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applicabilrty  and  Ntgal  effect,  most  of  which 
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DEPARTMENT  ^F  AGRICULTURE 

Agricultural  Mafketing  Service 

7  CFR  Parts  966  and  980 
[Doclwt  No.  FV«lf-tMft-1  FR] 

Tomatoes  Omm*  in  Florida  and 
Imported  Tomaibes;  Rnal  Rule  to 
Change  Minimum  Size  and  Size 
Designation  Ri|quirements 

agency:  Agricu 
USDA. 
ACTKM:  Final  n 


I 


1  Mariieting  Service. 


SUMMARY;  This  n^al  rule  increases 
minimiun  diameter  size  requirements 
for  Florida  and  {^ported  tomatoes.  For 
Florida  tomatoe|si  alone,  the  rule  also 
changes  size  de$)gnations  from  Medium, 
Large,  and  Extra  Large  to  numeric  size 
designations  of  6e><7,  6x6.  and  5x6.  Also, 
the  rule  slightly  increases' the  diameter 
size  ranges  for  the  designated  sizes.  The 
marketing  order  regulates  the  handling 
of  tomatoes  gro\ivtn  in  Florida,  and  is 
administered  lotnlly  by  the  Florida 
Tomato  Committ^  (Committee).  This 
final  rule  will  help  the  Florida  tomato 
industry  and  imj|)orters  meet  domestic 
market  and  indu$try  demands.  Also, 
this  rule  will  hefp  provide  handlers 
more  marketing  |nexibility  and  increase 
returns  to  prodiicers.  as  well  as  provide 
consumers  with  slightly  larger,  more 
mature  tomatoes.  Application  of  the  size 
requirement  increase  to  imported 
tomatoes  is  reqiii^  under  section  8e  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937. 

EFFECTIVE  DATE:  ^his  final  rule  becomes 
effective  February  4, 1998. 
FOR  FURTHER  INFOfUIATION  CONTACT: 
Christian  Nissen.i  Southeast  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  301 
Third  Street,  NW  ,  Suite  206,  Winter 
Haven,  Florida  3^881;  telephone:  (941) 
299-4770.  Fax:  (941)  299-5169;  or 


George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  Room 
2525-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  Room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  205-6632. 
SUPPLEMB4TARV  INFORMATKM:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  125  and  Marketing 
Order  No.  966.  both  as  amended  (7  CFR 
part  966).  regulating  the  handling  of 
tomatoes  grown  in  certain  designated 
counties  in  Florida,  hereinafter  referred 
to  as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultiual  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  beferred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  be&i  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


Section  8e  of  the  Act  specifies  that 
whenever  certain  specified 
commodities,  including  tomatoes,  are 
regulated  imder  a  Federal  marketing 
order,  imports  of  those  conmiodities 
must  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
import  regulations  issued  imder  section 
8e  of  the  Act. 

Under  the  order,  tomatoes  produced 
in  the  production  area  and  shipped  to 
fnsh  market  channels  outside  the 
regulated  area  are  required  to  meet 
grade,  size,  inspection,  and  container 
requirements.  These  requirements  are 
specified  in  §  966.323  of  the  handling 
regulations  issued  under  the  order. 
These  requirements  apply  during  the 
period  October  10  through  June  15  each 
year.  The  regulated  area  is  the  entire 
State  of  Florida,  except  the  panhandle. 
The  production  area  is  part  of  the 
regulated  area.  Specialty  packed  red 
ripe  tomatoes,  yellow  meated  tomatoes, 
and  single  and  double-layer  place- 
packed  tomatoes  are  exempt  from 
container  net  weight  requirements. 

Under  §  966.323,  all  tomatoes,  except 
for  pear  shaped,  paste,  cherry, 
hydroponic.  and  greenhouse  tomatoes, 
must  be  inspected  as  specified  in  the 
United  States  Standards  for  Grades  of 
Fresh  Tomatoes  (7  CFR  part  51.1855 
through  51.1877;  standards).  Such 
tomatoes  also  must  be  at  least  2*^2 
inches  in  diameter,  and  sized  with 
proper  equipment  in  one  or  more  of  the 
following  ranges  of  diameters.  In  the 
proposal,  the  reference  to  the  number 
2%2  was  incorrectly  published  in  the 
Federal  Register  as  2^32  (62  FR  52047; 
October  6. 1997;  column  three; 
paragraph  three;  line  eight). 


Size  designation 

Inches 
mini- 
mum di- 
ameter 

Inches 
maxi- 
mum di- 
ameter 

Medium  

2%8 
2'%2 

2*M« 

2'%2 

Large 

Extra  Large  

22%2 

These  size  designations  and  diameter 
ranges  are  the  same  as  those  specified  in 
§  51.1859  of  the  standards.  All  tomatoes 
in  the  Medium  size  designation  are 
required  to  grade  at  least  a  U.S.  No.  2, 
while  tomatoes  in  the  larger  size 
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designations  are  required  to  grade  at 
least  a  U.S.  No.  3.  Section  966.52  of  the 
order  provides  authority  for  the 
establishment  and  modiHcation  of 
regulations  applicable  to  the  handling  of 
particular  sizes  and  size  designations  of 
tomatoes. 

This  rule  increases  the  minimum 
diameter  size  requirement  for  Florida 
tomatoes  from  I'^hj.  inches  to  2%2 
inches  and  makes  conforming  changes 
to  container  marking  requirements  and 
the  regulation  for  special  packed 
tomatoes.  This  rule  also  changes  the  size 
designations  Medium,  Large,  and  Extra 
Large  to  numeric  size  designations  of 
6x7,  6x6,  and  5x6  (respectively),  and 
increases  the  diameter  size  ranges  for 
the  designated  sizes.  These  size  ranges 
are  different  from  those  specified  in 
§  51.1859  of  the  standards.  On 
September  5, 1997,  the  Committee  met 
and  unanimously  recommended  these 
changes.  At  the  same  meeting,  the 
Committee  recommended  by  a  vote  of 
10  to  2  to  eliminate  shipments  of  U.S. 
No.  3  grade  tomatoes  from  the  regulated 
area.  That  recommendation  is  being 
addressed  in  a  separate  rulemaking 
action. 

Based  on  an  analysis  of  markets  and 
demands  of  buyers,  the  Committee 
believes  that  the  increase  in  the 
minimum  size  will  improve  the 
marketing  of  Florida  tomatoes.  By 
increasing  the  minimum  size,  the 
tomatoes- will  be  slightly  larger  and, 
thus,  more  mature  when  packed.  This 
follows  recent  industry  trends  to  ship 
larger  and  more  mature  tomatoes.  New 
commercial  tomato  varieties  also  have 
resulted  in  larger  sized  tomatoes  being 
shipped  in  response  to  a  strong 
consumer  demand.  Because  of  this 
demand,  production  of  larger  tomatoes 
has  been  a  popular  method  of  improving 
returns  among  producers  as  it  also 
increases  total  yields. 

Also,  the  Committee  recommended 
the  increase  in  minimum  size 
requirements  to  improve  the  uniformity 
and  appearance  of  tomato  packs.  The 
slightly  smaller  tomatoes  in  the  Medium 
packs  increase  the  size  variability  of  the 
pack,  and  are  more  likely  to  be 
immature  and  have  less  taste.  The 
current  minimum  size  of  2'V'32  inches 
allows  these  smaller  tomatoes  to  be 
combined  with  more  mature  tomatoes, 
which  lowers  the  overall  quality  and. 
subsequently,  the  price  of  the  pack.  This 
has  resulted  in  complaints  from  buyers 
throughout  the  market. 

In  the  mid-1980's.  Dr.  Jeffrey  K. 
Brecht,  at  the  University  of  Florida,  did 
a  study  of  smaller  tomatoes.  According 
to  his  findings,  fully  mature  green 
tomatoes  begin  coloring  within  a  few 
days  of  harvesting.  Since  tomatoes  are 


not  easily  identified  by  a  surface 
indicator  (color)  of  full  maturity  in 
green  fruit,  pickers  are  forced  to  rely  on 
size  rather  than  matiuity  when 
harvesting  tomatoes.  The  result  is  that 
tomatoes  at  the  2%2  of  an  inch 
minimum  diameter  may  require  two 
weeks  or  more  to  begin  ripening. 
Attainment  of  the  full  ripe  stage  requires 
on  average  a  week  to  10  days  additional 
time.  Hence,  the  full  ripening  process 
can  take  as  long  as  four  weeks. 
Tomatoes  that  take  this  long  to  ripen 
after  harvest  have  been  shown  to  have 
poor  taste.  Increasing  the  minimum  size 
to  2%2  inches  for  Medium  tomatoes  is 
expected  to  help  reduce  this  problem. 
Also,  consumers  are  demanding  a 
slightly  larger  tomato.  Smaller  tomatoes 
with  a  less  uniform  pack  have  poor 
consumer  acceptance,  especially  in 
chain  stores. 

The  increase  in  the  minimum  size 
from  2"/32  inches  to  2%2  inches  is  not 
expected  to  significantly  affect  the  total 
number  of  containers  shipped.  During 
the  1996-1997  season,  of  the  47,879,084 
containers  of  25  pound-equivalent- 
shlpments,  approximately  15  percent  or 
about  7,023,239  shipments  of  25-pound- 
equivalents  from  Florida  were  of  the 
Medium  size  designation.  The  Medium 
size  currently  covers  a  range  of  2'V32  to 
2"/32  inches  or  a  range  of  about  %2  of 
an  inch.  Increasing  the  minimum  size  to 
2%2  inch  removes  all  tomatoes  that 
would  have  met  the  2%2  minimum  size 
designation.  The  Medium  size 
designation  currently  covers  a  range  of 
2'V32  to  2*'/32  inches  or  a  range  of  about 
''/32  of  an  inch.  Removing  V32  inch  from 
the  %2  size  range  would  eliminate  about 
10  percent  of  the  size  range.  Thus,  if  the 
size  increase  had  been  applied  during 
the  previous  season,  about  700,000  25- 
pound  equivalents  would  have  been 
eliminated.  Thus,  the  size  increase  is 
expected  to  reduce  total  shipments  by 
about  1.5  percent  (700.000  25-pound 
equivalents  divided  by  47,879,084  25- 
pound  equivalents).  Any  of  the  tomatoes 
failing  to  meet  the  minimum  size 
requirements  may  be  sold  within  the 
production  area  or  shipped  for 
processing.  In  the  proposed  rule,  the 
references  in  this  paragraph  to  25-pound 
equivalents  were  incorrectly  printed  in 
the  Federal  Register  as  25,000  pound 
equivalents  (62  FR  52048;  October  6, 
1997;  column  two;  paragraph  two;  lines 
six  and  eight). 

The  Committee  also  recommended 
the  following  new  designations  and 
tomato  diameter  size  ranges: 


Size  designation 


6x7  (Currently  Me- 
dium)   

6x6  (Cun-ently  Large) 
5x6  (Currently  Extra 
Large)  


Inches 
maxi- 
mum di- 
ameter 


2'»A2 


Prior  to  1991,  numeric  size 
designations  were  used  by  Florida 
handlers  and  marketers  from  other 
growing  areas,  both  domestic  and 
foreign.  The  current  standards  and 
nomenclature  size  designations  were 
implemented  in  1991,  and  were 
designed  to  provide  a  uniform  basis  for 
marketing  tomatoes.  However,  numeric 
size  designation  terminology  has 
continued  to  be  used  by  Florida 
handlers  and  sellers  from  other 
domestic  and  foreign  growing  areas  in 
negotiating  price  and  other  terms  of 
trade,  and  buyers  in  the  marketplace 
still  routinely  refer  to  the  siae  of 
tomatoes  in  a  25-pound  bulk  (loose 
pack)  box  by  using  the  6  x  7,  6  x  6,  and 
5x6  size  designations,  even  though  the 
box  may  be  marked  Medium,  Large,  or 
Extra  Large.  Florida  tomato  handlers 
have  found  that  the  difference  in 
terminology  has  hindered  their 
negotiations  with  buyers,  and  adversely 
affected  handler  and  producer  returns. 
Handlers  believe  that  buyers  tend  to 
discount  Florida  tomatoes  because  the 
buyers  do  not  have  confidence  that  the 
Medium,  Large,  and  Extra  Large 
designations  correctly  correspond  with 
the  size  designations  of  6  x  7,  6  x  6,  and 
5x6  currently  used  by  other  tomato 
growing  areas. 

Florida  handlers  compete  directly    • 
with  tomatoes  from  Mexico.  Mexican 
packers  generally  market  their  smaller 
sized  tomatoes  in  3-layer  place-packs 
marked  6  x  6  or  6  x  7  (each  box  weighs 
about  30  pounds],  and  bulk  (loose  pack) 
boxes  with  the  same  numeric  size 
designations  (each  box  weighs  about  25 
pounds).  The  larger  sizes  of  tomatoes 
from  Mexico  are  generally  marketed  in 
2-Iayer  place-packs  marked  as  5  x  6,  5 
X  5,  4  X  5,  or  4  X  4,  each  weighing 
between  21  and  24  pounds. 

Many  buyers  in  the  marketplace 
purchase  tomatoes  from  both  Florida 
and  Mexico,  depending  on  size 
availability  and  price,  and  the  preferred 
language  in  discussing  price  and  other 
terms  of  sale  and  delivery  is  numeric 
size  or  count,  not  nomenclature  size 
designations.  Reverting  back  to  a 
previously  used  numeric  system  will 
allow  Florida  handlers  to  use  numeric 
size  designations  that  are  familiar  to 
both  handlers  and  buyers  of  Florida 
tomatoes,  facilitate  buyer  negotiations. 


UMI 
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and  allow  Flonda  handlers  to  more 
effectively  maHcet  their  crop. 

In  spite  of  tlii^  hannonized  marketing 
goals  of  1991,  l^ch  of  the  growing  areas 
have  continued  to  market  their  tomatoes 
a  bit  differentlkj.  The  size  designation 
change  will  eq9ble  the  Florida  tomato 
industry  to  bettjer  meet  marketplace 
needs.  | 

This  rule  also  increases  the  minimum 
and  maximum  diameter  ranges  of  the 
three  size  designations.  Tlie  net  increase 
for  the  maxim^ihi  diameters  for  the 
Medium  (6  X  7|)i  and  Large  (6  X  6)  size  ' 
desi^ations  wKll  be  1/32  indi. 

Tus  will  rwjult  in  a  2/3x's  overlap  in 
the  maximum  diameters  in  these  size 
designations  tpjthe  next  larger  size. 
According  to  this  Committee,  this  will 
provide  a  mor^  ieven  distribution  of 
tomato  shipmcjiits  throughout  the  three 
size  designatiokis.  which  will  enable 
handlers  to  nullie  better  decisions  on 
which  size  of  tdmatoes  to  pack.  For 
instance.  t(Hnatees  that  measure  at  the 
very  top  end  ottba  Medium  (6  x  7)  size 
can  either  be  pecked  with  Medium  (6  x 
7)  size  tomatoes  or  as  a  smaller  tomato 
with  Large  (6  x  6)  size  tomatoes.  The 
same  increased  flexibility  will  exist  for 
Large  (6  x  6)  site  tomatoes  packed  with 
Extra  Large  (5  xfi)  size  tomatoes.  Such 
packing  decisions  could  depend  on 
specific  buyer  pt  market  demands,  on 
general  crop  aitk,  and  on  condition  of 
the  tomatoes  ai^o  prices  on  each  day  of 
packing,  \\ 

Currently,  Florida  producers  are 
growing  tcnnato  varieties  which  tend  to 
size  larger  and  {t0nd  to  be  oblong.  The 
new  diametw  site  ranges  for  the  three 
size  designations  also  are  intended  to 
accommodate  t^  sizing  of  these 
varieties  of  tomjatoes  and  foster  the 
shipment  of  lar^isr  tomatoes,  which  the 
marketplace  d^res. 

Due  to  strong  consumer  demand 
during  the  1996^1997  season, 
approximately  &D  percent  of  the  Florida 
tomatoes  sold  were  in  the  Extra  Lar^  (5 
X  6)  size  designation.  This  rule  will 
increase  the  minimum  diameter  of  the 
Extra  Large  (5  x|6)  size  designation  to  2- 
25/32  indies  frdnn  2'^^  inches  with  no 
maximum  size  unit.  Increasing  the 
minimum  diamater  size  of  this 
designation  by  iju  inch  for  Extra  Large 
(5  X  6)  size  pacl^  will  reduce  the 
niunber  of  smaller  sized  tomatoes 
packed  in  that  site  designation.  Hence, 
this  is  expectedito  decrease  size 
variability  and  iiiiprove  luiiformity  of 
this  premium  pwk.  Thus, 
improvements  iiijthis  size  category  are 
expected  to  further  enhance  consumer 
demand,  resultihjg  in  increased  returns 
to  producers. 

Also,  a  study  conducted  by  Dr.  John 
J.  VanSickle  at  tb|e  University  of  Florida 


estimates  that  increases  in  the  minimum 
diameters  for  each  size  category  would 
result  in  an  increase  in  the  overall 
prices  received  for  Florida  tomatoes. 
The  study  indicates  that  if  increasing 
the  size  minimums  shifted  1  percent  of 
the  smallest  Extra  Large  (5  x  6)  size 
tomatoes  into  the  smaller  size 
categories,  then  prices  for  Extra  Large  (5 
X  6)  size  would  increase  by  .25  percent, 
the  price  of  Large  (6  x  6)  size  tomatoes 
by  .15  percent,  and  the  price  of  Medium 
(6  X  7)  size  tomatoes  by  .07  percent.  The 
increase  in  price  would  occur  because 
of  the  redistribution  of  larger  sized 
tomatoes  into  the  smaller  size 
designations,  whidi  is  a  response  to 
consumer  demand  for  a  more  consistent 
pack  and  slightly  largm  tomatoes. 
These  changes  are  expectml  to 
increase  returns  to  producers  by 
improving  size  consistency,  quality,  and 
maturity:  and,  thus,  encourage  repeat 
purchases  from  consumers.  The  new 
size  designations  will  allow  handlers  to 
respond  better  to  market  preferences, 
which  is  expected  to  benefit  producers 
and  handlers  of  Florida  tomatoes. 

This  rule  also  makes  conforming 
changes  to  two  paragraphs  in  §  966.323. 
The  first  change  in  §  966.323  (a)(2)(iii) 
concerns  container  marking 
requirements.  The  references  to  the 
nomenclature  (Medium.  Large,  and 
Extra  Large)  size  designations  are 
replaced  with  the  new  numeric  size 
designations.  The  second  change  is  in 
§  966.323  (d)(3)  fat  special  packed 
tomatoes.  The  reference  to  the  2-6/32 
inch  minimum  size  is  replaced  with  the 
new  2-9/32  inch  minimnni  size. 

Mexico  is  the  largest  exporter  of 
tomatoes  into  the  United  States.  Small 
quantities  are  imported  from  the 
CariUiean  Basin.  On  average,  Mexico 
represents  over  99  percent  of  all  tomato 
imports  during  the  period  (October  10 
through  Jiuie  15)  when  Florida  and 
import  requirements  apply. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  The  current  import 
regulations  are  specified  in  7  CFR 
980.212.  Similar  to  the  order,  the 
regulations  apply  during  the  period 
October  10  through  June  15  when  the 
Florida  handling  requirements  are  in 
effect  Because  this  rule  increases  the 
minimiun  size  for  domestic  tomato 
shipments,  this  increase  will  be 
applicable  to  imported  tomatoes 
begiiming  with  the  effective  date  of  this 
rule. 


Florida  tomatoes  must  be  packed  in 
accordance  with  three  specified  size 
designations,  and  tomatoes  falling  into 
different  size  designations  may  not  be 
commingled  in  a  single  container.  These 
pack  restrictions  do  not  apply  to 
imported  tomatoes.  Because  pack 
requirements  do  not  apply,  different 
sizes  of  imported  tomatoes  may  be 
commingled  in  the  same  container. 

However,  the  Florida  handling 
requiremrats  also  specify  that  tomatoes 
that  are  designated  as  Medium  (6  X  7) 
size  must  meet  a  U.S.  No.  2  grade,  while 
the  larger  sizes  are  required  to  meet  a 
U.S.  No.  3  grade.  The  more  stringent 
grade  requirements  are  applied  to  the 
Medium  (6  X  7)  size  designation 
because  of  quality  problems  with 
smaller  tomatoes. 

Similarly,  oirrent  import 
requirements  specify  that  all  lots  with  a 
minimum  diameter  of  2-17/32  inches 
and  larger  shall  meet  at  least  a  U.S.  No. 
3  grade.  All  other  tomatoes  shall  meet 
at  least  a  U.S.  No.  2  grade.  Any  lot  with 
more  than  10  percent  of  its  tomatoes 
less  than  2-17/32  inches  in  diameter  is 
required  to  grade  at  least  U.S.  No.  2. 
This  rule  will  change  these 
requirements  to  reflect  the  changes  to 
the  Florida  handling  requirements  by 
requiring  that  all  lots  with  a  minimum 
diameter  of  2-19/32  inches  and  larger 
meet  at  least  a  U.S.  No.  3  grade.  All 
other  tomatoes  will  need  to  meet  at  least 
a  U.S.  No.  2  grade.  Any  lot  with  more 
than  10  percent  of  its  tomatoes  less  than 
2-19/32  inches  in  diameter  will  have  to 
grade  at  least  U.S.  Na  2. 

These  changes  are  expected  to  benefit 
the  mariceters  of  both  Florida  and 
imported  tomatoes  by  providing 
consiuners  with  better  qiiality,  higher 
maturity,  and  slightly  larger  tomatoes. 
Prior  to  the  issuance  of  the  proposed 
rule,  the  Department  had  contacted  a 
few  tomato  importera  concerning 
imports.  The  importers  indicated  that 
they  are  imparting  larger  sizes  of 
tomatoes.  TTie  Department  believes  that 
the  increase  in  minimum  size  would  not 
limit  the  quantity  of  imported  tomatoes 
or  place  an  undue  burden  on  importen 
of  Mexican  tomatoes.  The  expected 
increase  in  customer  satisfection  is 
expected  to  benefit  all  tomato  importers 
regardless  of  the  size  of  their  operation 
or  business.  The  size  increase  is  the 
only  requiremeiit  implemented  for 
Florida  which  applies  to  imported 
tomatoes.  The  exporters  and  importere 
of  foreign  produced  tomatoes  will  be 
able  to  continue  marketing  their 
tomatoes  as  they  have  in  all  other 
respects,  and  in  meeting  buyer  needs. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
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has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders  which  regulate 
the  handling  of  domestically  produced 
products. 

There  are  approximately  65  handlers 
of  Florida  tomatoes  who  are  subject  to 
regulation  under  the  order  and 
approximately  75  tomato  producers  in 
the  regulated  area.  In  addition,  at  least 
170  importers  of  tomatoes  are  subject  to 
import  regulations  and  will  be  affected 
by  this  rule.  Small  agricultural  service 
firms  have  been  defined  by  the  Small 
Business  Administration  (SBA)(13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Committee  data  indicates  that 
approximately  30  percent  of  the  Florida 
handlers  handle  over  90  percent  of  the 
total  volume  of  Florida  fresh  tomatoes 
marketed.  Based  oil  this  information, 
shipment  information  for  the  1996-97 
season,  and  the  1996-97  season  average 
price  of  $7.97  per  25-pound  equivalent 
carton,  the  majority  of  handlers  would 
be  classified  as  small  entities  as  defined 
by  the  SEA.  The  majority  of  producers 
•of  Florida  tomatoes  may  be  classified  as 
small  entities.  The  Department  also 
believes  that  most  importers  may  be 
classified  as  small  entities.  In  the 
proposed  rule,  the  reference  to  25- 
pound  equivalent  carton  referred  to  in 
this  paragraph  was  incorrectly  printed 
in  the  Federal  Register  as  25,000  pound 
equivalent  carton  (62  PR  52049;  October 
6, 1997;  column  three;  paragraph  two; 
line  seven). 

Under  §966.52  of  the  Florida  tomato 
marketing  order,  the  Committee  has 
authority  to  recommend  increases  in  the 
minimum  size  requirement  and  changes 
in  the  size  designations  for  Florida 
tomatoes  grown  in  the  defined 
production  area  and  handled  under  the 
order.  This  rule,  unanimously 
recommended  by  the  Committee  at  its 
September  5, 1997,  meeting,  will 
increase  the  minimum  size,  change  size 


designations  and  corresponding 
diameter  size  ranges.  As  provided  under 
section  8e  of  the  Act,  the  increase  in  the 
minimum  size  diam.eter  requirement 
applies  to  imported  tomatoes. 

Based  on  analysis  of  markets  and 
demands  of  buyers,  the  Committee 
recommended  increasing  the  minimum 
size  from  1-^hi  inches  to  2-%2  inches  in 
diameter  and  the  corresponding 
minimum  sizes  for  the  other  two  size 
designations.  The  Committee  believes 
these  size  increases  will  improve  the 
marketing  of  Florida  tomatoes.  By 
increasing  the  minimum  sizes,  the 
tomatoes  in  each  size  range  will  be 
slightly  larger  and,  thus,  more  mature 
when  packed.  This  follows  recent 
industry  trends  to  ship  larger  and  more 
mature  tomatoes.  Current  trends  in 
cultural  practices  and  new  commercial 
tomato  varieties  also  have  resulted  in 
larger  sized  tomatoes  being  shipped  in 
response  to  consumer  demand  for  such 
tomatoes.  Because  of  this  demand, 
production  of  larger  tomatoes  has  been 
a  popular  method  of  improving  returns 
among  producers  as  it  also  increases 
total  yields  and  total  pounds.  While 
yields  increase  with  larger  fruit,  the 
labor  costs  associated  with  picking  these 
tomatoes  remains  fairly  constant 
because  producers  pipk  relatively  the 
same  number  of  fruit. 

The  change  in  the  minimum  size  was 
recommended  because  demand  for 
larger  tomatoes  has  increased  over  the 
last  five  years.  This  in  part  is  due  to  the 
fact  that  size  continues  to  be  a  major 
influence  on  price.  According  to  Dr. 
John  J.  VanSickle  of  the  University  of 
Florida,  the  percent  of  Extra  Large  (5x6) 
size  tomatoes  shipped  frt)m  Florida  has 
increased  steadily  frtjm  43.2  percent  of 
total  shipments  since  1992-93  to  50 
percent  of  total  shipments  in  1996-1997 
for  mature  green  tomatoes.  Mature  green 
tomatoes  are  green  but  are  fully 
developed  and  will  continue  to  ripen 
fully.  Meanwhile,  the  percent  of 
tomatoes  from  Florida  marketed  in  the 
Extra  Large  (5x6)  size  for  vine  ripe 
tomatoes  has  increased  from  66.6 
percent  to  79.2  percent  of  total 
shipments.  Vine  ripe  tomatoes  have 
started  to  break  in  color  from  green  to 
tannish-yellow,  pink,  or  red. 

The  increase  in  the  minimum  size 
from  2-'*/32  inches  to  2-%2  inches  is  not 
expected  to  affect  significantly  the  total 
number  of  Florida  shipments.  During 
the  1996-1997  season,  of  the  47,879,084 
shipments  of  25-pound  equivalents, 
approximately  15  percent  or  about 
7,023,239  shipments  of  25-pound 
equivalents  from  Florida  were  in  the 
minimum  size  designation  of  Medium. 
The  Medium  size  currently  covers  a 
range  of  2-%2  to  2-*''/32  inches  or  a  range 


of  about  %2  inch.  Increasing  the 
minimum  size  to  2-%2  inch  removes 
tomatoes  that  would  have  met  the  2-^/32 
inch  minimum  size  designation. 
Removing  V32  inch  from  the  %2  inch 
size  range  decreases  the  size  range  by 
about  10  percent.  If  the  size  increase 
had  applied  during  the  previous  season, 
shipments  from  that  range  would  have 
been  reduced  by  about  700,000  25- 
pound  equivalents.  Thus,  the  size 
increase  is  expected  to  reduce  total 
shipments  by  approximately  1.5  percent 
(700,000  25-pound  equivalents  divided 
by  47,879,084  25-pound  equivalents). 
Because  Florida  tomatoes  are  sizing 
larger  than  in  the  past,  the  increase  in 
size  requirements  is  expected  to  have  a 
minimal  impact  on  total  shipments. 
Also,  any  of  these  smaller  tomatoes  may 
be  sold  within  the  production  area  or 
shipped  for  processing.  In  the  proposed 
rule,  the  references  to  25-pound 
equivalents  in  this  paragraph  were 
incorrectly  printed  as  25,000  poimd 
equivalents  (62  FR  52050;  October  6, 
1997;  column  one;  paragraph  two;  lines 
six  and  eight). 

Also,  this  rule  changes  the  size 
designations  from  Medium,  Large,  and 
Extra  Large  to  numeric  size  designations 
of  6x7,  6x6,  and  5x6.  In  addition,  the 
rule  slightly  increases  the  diameter  size 
ranges  for  Uiese  designated  sizes. 

The  Committee  stated  that,  absent  a 
change  in  the  regulations,  an  erosion  of 
market  confidence  could  occur  from  not 
meeting  buyer  needs.  This  could  result 
in  reduced  shipments  and  reduced 
producer  income. 

Direct  costs  associated  with  this  rule 
will  be  the  purchase  of  new  sizing  belts. 
Sizing  belts  convey  and  size  fruit  during 
the  packing  process.  Depending  on  the 
amount  of  use,  sizing  belts  can  last  a 
season  or  may  need  to  be  replaced  two 
to  three  times  a  season.  Estimated  prices 
associated  with  these  purchases  could 
range  from  $450.00  for  a  small  handler 
to  $19,000  for  very  large  handlers. 
While  there  are  short-term  costs 
associated  with  the  new  sizing 
designations,  the  benefits  are  expected 
to  outweigh  the  costs.  Moreover, 
changing  sizing  belts  is  a  routine  action 
since  they  have  to  be  regularly  replaced 
depending  on  use. 

A  study  conducted  by  Dr.  John  J. 
VanSickle  at  the  University  of  Florida 
estimates  that  size  increases  in  the 
minimum  diameters  for  each  size 
category  would  result  in  an  increase  in 
the  overall  prices  received  for  Florida 
tomatoes  and  better  returns  to 
producers.  The  study  indicates  that 
increasing  the  size  minimums  would 
shift  some  of  the  smallest  Extra  Large 
(5x6)  size  tomatoes  into  the  smaller  size 
categories.  A  shift  of  1  percent  into  the 
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gories  would  increase 
ra  Large  (5x6)  size 
percent,  the  price  of 
Large  (6x6)  size  tomatoes  by  .15  percent, 
and  the  price  of  Medium  (6x7)  size 
tomatoes  by  .OtI  Mrcent.  The  increase  in 
price  would  occur  in  response  to 
consumer  demand  for  packs  with 
slightly  larger  ti^atoes.  The  costs  to  the 
industry  associated  with  the  minimum 
size  and  size  deisignation  changes  would 
include  purchases  of  new  equipment 
and  adjustmentpto  operate  under  the 
new  requiremeikts.  These  costs  are 
expected  to  be  ininimal  relative  to  the 
benefits  expected,  and  in  relation  to 
normal  operating  costs  and  procedures. 

The  new  nunlAric  size  designations 
should  not  hav^  ja  negative  impact  on 
any  handler  regbrdless  of  size.  This  is 
expected  to  helo  Florida  handlers 
respond  to  mariet  and  consumer 
demand  for  lar^  sized  tomatoes.  The 
Committee  believes  that  these 
designations  are  khe  only  practical 
means  availably  io  the  Florida  industry 
for  identifying  i^s  larger  sized  tomatoes. 
The  standards  specify  dimensions  for 
each  of  the  nomanclature  designations 
currently  used,  tjut  they  are  smaller  than 
the  Committee  desires.  Hence,  the 
nomenclature  designations  are  not  afi 
useful  to  Florida  handlers  as  the  new 
size  designation^  The  new  size 
designations  sh^iild  benefit  both  small 
and  large  businwses  in  the  industry  by 
helping  the  Florida  industry  more 
effectively  satisfy  buyer  needs  for  larger 
tomatoes. 

This  rule  may  Impose  some  additional 
costs  on  handlers,  and  producers. 
However,  these  posts  are  expected  to  be 
minimal,  and  wduld  be  offset  by  the 
benefits  of  the  fiWal  rule.  This  rule  is 
expected  to  impapt  similarly  importers 
of  tomatoes,  as  f^ir  as  the  slight  increase 
in  minimum  siz^iis  concerned.  The 
Committee  believes  that  these 
modifications  v«ll  benefit  consumers, 
producers,  handlers,  and  importers.  The 
benefits  of  this  rji^le  are  not  expected  to 
be  disproportioilately  greater  or  lesser 
for  small  entities  than  for  large  entities. 

The  Committee  discussed  alternatives 
to  this  recommendation,  including 
leaving  the  regulations  as  currently 
issued.  All  Committee  members  agreed 
that  some  change  to  the  size 
designations  wai  [necessary  to  improve 
pack  appearancel  and  compete  in  the 
present  market.  The  amount  of  change 
became  the  maii^  concern,  with  a 
portion  of  the  Cdinmittee  favoring  a 
larger  size  increase  and  another  portion 
favoring  small  incremental  moves  over 
a  period  of  time.  The  Committee 
recommended  a  [Compromise  to  allow 
individual  pack!  n  g  houses  leeway  to 


implement  the  amount  of  change 
through  a  V32  inch  overlap  in  sizes. 

The  information  on  imports  and 
shipments  contained  in  the  following 
two  paragraphs  is  from  AMS  Market 
New  Branch  data. 

Mexico  is  the  largest  exporter  of 
tomatoes  to  the  United  States.  Over  the 
last  10  years,  Mexican  exports  to  the 
United  States  averaged  32,527 
containers  of  25,000-pound  equivalents 
per  season  (October  5-July  5)  and 
comprised  about  99  percent  of  all 
imported  tomatoes  to  the  United  States 
during  that  time.  Total  imports  during 
that  period  averaged  32,752  containers 
of  25,000-pound  equivalents  (October 
5-July  5).  Some  of  the  imports  from 
Mexico  may  have  been  transhipped  to 
Canada. 

Domestic  shipments  for  the  past  10 
years  averaged  108,577  containers  of 
25,000-pound  equivalents  (October  5- 
July  5).  Florida  shipments  averaged 
52,977  containers  of  25,000-pound 
equivalents  or  approximately  48  percent 
of  the  total  shipments  for  the  same 
period.  In  the  proposed  rule,  the 
reference  to  25,000  pound  equivalents 
in  this  paragraph  was  incorrectly 
printed  as  25  pound  equivalents  (62  FR 
52050;  October  6. 1997;  column  three; 
paragraph  one;  line  nineteen). 

These  changes  are  expected  to  benefit 
the  marketers  of  both  Florida  and 
imported  tomatoes  by  providing 
consumers  with  better  quality,  higher 
maturity,  and  slightly  larger  tomatoes. 
Prior  to  the  issuance  of  the  proposed 
rule,  the  Department  had  contacted  a 
few  tomato  importers  concerning 
imports.  The  importers  indicated  that 
they  were  importing  larger  sizes  of 
tomatoes.  The  Department  believes  that 
the  size  increase  would  not  limit  the 
quantity  of  imported  tomatoes  or  place 
an  undue  burden  on  importers  of 
Mexican  tomatoes.  The  improvement  in 
customer  satisfaction  is  expected  to 
benefit  all  tomato  importers  regardless 
of  size. 

This  action  will  not  impose  any 
additional  reporting  or  record  keeping 
requirements  on  either  small  or  large 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
reviewed  periodically  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  final  rule.  * 

In  addition,  the  Committee's 
September  5, 1997,  meeting  was 
publicized  widely  throughout  the 
Florida  tomato  industry  and  all 


interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
The  Committee  also  discussed  these 
issues  in  May  of  1997  and  buyers  and 
sellers  of  Florida  tomatoes  were  in 
attendance.  Like  all  Committee 
meetings,  the  May  and  September  5, 
1997,  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses.  No  such  comments 
were  received. 

The  proposed  rule  regarding  this 
action  was  published  in  the  Federal 
Register  on  October  6, 1997  (62  FR 
52047).  Interested  persons  were  invited 
to  submit  written  comments  until 
October  16, 1997.  Copies  of  the 
proposed  rule  were  faxed  and  mailed  to 
all  known  interested  parties.  Also,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register. 

A  notice  reopening  the  comment 
period  until  November  5, 1997,  was 
published  in  the  October  22,  1997,  issue 
of  the  Federal  Register  (62  FR  54809). 

A  total  of  24  comments  were  received. 
Of  this  total,  two  comments  requested 
that  the  original  comment  period  for  the 
proposed  rule  be  reopened. 

Seven  favorable  comments  were 
received.  Two  of  these  comments  were 
from  a  voluntary  agricultural 
cooperative  association  of  Florida 
tomato  producers  representing  about  90 
percent  of  the  total  volume  of  tomatoes 
produced  under  the  marketing  order 
each  year.  Individual  comments  also 
were  received  from  an  agricultural  trade 
organization  representing  growers  and 
handlers  of  commercial  varieties  of 
tomatoes  throughout  the  State;  and  an 
association  representing  about  220 
tomato  and  other  winter  vegetable 
growers  and  agricultural  suppliers  in 
the  State  of  Florida.  Two  favorable 
comments  were  submitted  by  the 
Committee.  One  of  the  two  Committee 
comments  reaffirmed  the  need  for  the 
proposed  changes,  and  pointed  out 
several  typographical  errors  in  the 
supplementary  information  section  of 
the  proposed  rule  that  needed 
correction.  The  corrections  have  been 
made  in  the  final  rule.  The  second 
Committee  comment,  in  addition  to 
reaffirming  the  need  for  the  proposed 
changes,  commented  on  assertions  made 
by  two  opponents  and  a  comment 
requesting  more  time  to  comment.  In  its 
second  comment,  the  Committee 
contended  that  the  claims  of  the 
opponents  and  the  request  for  more  time 
to  comment  did  not  have  merit.  A 
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comment  was  received  from  The 
Commissioner  of  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  which  supported  the 
proposed  changes  and  requested  that 
the  typographical  errors  pointed  out  by 
the  Committee  be  corrected. 

Fifteen  opposition  comments  were 
received.  These  comments  were  from  a 
trade  association  representing  over  100 
distributors,  shippers,  brokers  and 
affiliated  companies  which  are  directly 
involved  with  the  receipt,  handling,  and 
sale  of  perishable  agricultural 
commodities  grown  in  Mexico;  growers 
and  shipp>ers  of  Mexican  tomatoes;  firms 
involved  in  the  distribution  and 
shipment  of  Mexican  tomatoes;  and  a 
customs  broker.  Other  opposition 
commenters  included  a  grower,  handler, 
and  shipper  of  domestic  and  imported 
tomatoes,  a  national  confederation  of 
Mexican  vegetable  growers,  and  a  law 
firm  representing  a  confederation  of 
Mexican  producers  and  packers  (its 
members  account  for  the  majority  of 
tomatoes  imported  into  the  United 
States  from  Mexico). 

Most  of  the  opposition  comments 
expressed  support  for  the  efforts  of  the 
Florida  Tomato  Committee  to  improve 
quality  in  U.S.  markets.  These 
commenters  indicated  that  they 
opposed  the  proposed  rule  unless 
certain  modifications  were  made.  While 
they  were  opposed  to  those  pjirts  of  the 
proposal  concerning  size  designations, 
they  requested  inclusion  of  a  60-day 
period  from  publication  of  the  final  rule 
to  its  effective  date  for  the  changes  to 
the  minimum  size  requirements. 

All  of  the  negative  comments  opposed 
the  use  of  the  proposed  new  numeric 
size  designations.  The  commenters 
indicated  that  the  new  size  designations 
are  different  than  size  designations  used 
in  the  industry.  Several  commenters 
stated  that  Mexico  generally  ships  its 
larger  tomatoes  in  place  packs  and  that 
the  boxes  are  marked  with  5x5,  5x4, 
4x4.  or  3x4  size  designations,  while  the 
largest  size  designation  proposed  for 
Florida  tomatoes  was  5x6  with  a 
minimum  diameter  of  2  =^V32  inch  and 
no  maximum  diameter.  The  commenters 
believed  this  would  lead  to  confusion  in 
the  marketplace. 

A  comment  from  a  grower,  handler, 
and  shipper  of  domestic  and  imported 
tomatoes  objected  to  the  use  of  numeric 
size  designations  in  shipping  tomatoes 
in  25-pound  bulk  packs.  The  commenter 
believed  that  nomenclature  designations 
(i.e..  Medium,  Large,  and  Extra  Large), 
should  be  used  for  bulk  packages  as 
defined  in  the  current  standards.  The 
commenter  indicated  that  numeric 
designations  were  more  appropriate  for 
place-packed  tomatoes. 


Several  of  the  opposing  commenters 
explained  that  handlers  and  repackers 
of  imported  tomatoes  use  numeric  terms 
like  6x7,  6x6,  5x6,  5x5,  4x5,  4x4,  and 
3x4  to  describe  the  configuration  (rows) 
of  place-packed  tomatoes  in  the  boxes 
used.  A  box  of  6x6  tomatoes  includes  36 
tomatoes  in  each  layer,  while  a  box  of 
4x  's  includes  16  tomatoes  in  each  layer. 
There  are  slight  size  variations  to  assure 
a  tight  fit. 

According  to  two  of  the  opposing 
commenters,  about  62.4  percent  of 
Mexican  place-packed  tomatoes  shipped 
this  past  season  were  larger  than  the 
largest  Florida  proposed  size  diameter; 
i.e.,  larger  thtm  2  ^Vsz  inch  minimum 
diameter.  The  commenters  further 
contended  that  if  the  proposal  is 
implemented,  Mexican  growers  will  be 
forced  to  label  their  larger  tomato  packs 
with  a  5  6  size  designation  in  addition 
to  their  own  designations;  i.e.,  3x4,  4x4, 
4x5,  and  5x5. 

The  commenters  stated  that  such  dual 
markings  would  be  needed  to 
distinguish  Mexico's  premium  packs 
from  Florida's  proposed  5x6  pack.  The 
commenters  contended  that  these 
markings  will  confuse  customers  and 
will  dilute  the  value  Mexican  growers 
receive  currently  for  their  largest  sizes. 

The  Department  has  thoroughly 
analyzed  all  of  these  comments  in  the 
context  of  how  tomatoes  are  marketed  in 
the  United  States.  Most  tomatoes  from 
Florida  are  marketed  as  mature  greens 
in  25-pound-bulk  (loose  pack)  boxes. 
Florida  handlers  negotiate  price  and 
other  terms  of  sale  and  delivery  using 
both  nomenclature  size  designations 
(Medium,  Large,  and  Extra  Large)  and 
numeric  size  designations.  Many  buyers 
in  the  marketplace  still  routinely  refer  to 
the  size  in  a  25-pound  bulk  (loose  pack) 
box  of  tomatoes  by  using  5x6,  6x6.  and 
6x7  designations.  Even  when  the  boxes 
are  marked  with  the  Medium,  Large,  or 
Extra  Large  size  designations,  buyers 
frequently  use  the  numeric  size 
information  in  negotiating  the  purchase 
of  tomatoes.  The  proposed  numeric  size 
designations  vfill  allow  the  Florida 
industry  to  adopt  trading  terminology 
that  is  in  general  use  by  handlers  and 
buyers  of  Florida  tomatoes. 

Some  mature  green  tomatoes  are 
shipped  out  of  Mexico,  but  most  of  the 
shipments  are  vine  ripe  tomatoes. 
Mexican  packers  generally  market 
smaller  sized  tomatoes  in  3-layer  place- 
packs  marked  6x6  or  6x7  in  boxes 
weighing  about  30  pounds.  The  larger 
sizes  of  tomatoes  from  Mexico  generally 
are  marketed  in  2-layer  place-packs 
marked  as  5x6,  5x5,  4x5,  and  4x4, 
weighing  between  21  and  24  pounds. 
Some  Mexican  packers  use  the  Medium, 
Large,  and  Extra  Large  size  designations 


in  describing  the  size  of  the  tomatoes  in 
bulk  boxes,  while  others  use  numeric 
size  designations  for  both  packs.  Buyers 
in  the  marketplace  understand  these 
marketing  practices,  and  use  this 
information  in  making  their  purchase 
decisions. 

Many  buyers  in  the  marketplace 
purchase  tomatoes  from  both  Florida 
and  Mexico  to  meet  their  needs 
depending  on  size  availability  and 
price.  These  buyers  customarily  use 
numeric  size  designations  in  making 
their  purchase  decisions. 

Thus,  the  Department  believes  that 
the  buyers  of  Florida  and  Mexican 
tomatoes  understand  the  differences  in 
tomato  size  designations  between 
shipments  from  Florida  and  Mexico, 
and  that  the  proposed  designations 
should  not  result  in  marketplace 
confusion  or  problems  with  market 
pricing. 

The  different  tomato  growing  areas 
have  been  marketing  their  tomatoes  in 
the  way  they  believe  helps  them  best 
market  their  product.  These  difliering 
marketing  schemes  are  not  harmonized 
even  within  a  particular  growing  area. 
The  proposed  numeric  size  designations 
are  defined  in  terms  of  specific 
minimum  and  maximum  diameter 
ranges  and  should  not  result  in 
marketplace  confusion.  Further,  the  new 
numeric  size  designations  do  not  have 
to  be  adopted  by  importers  of  Mexican 
tomatoes.  These  importers  can  continue 
to  use  whatever  size  designation 
markings  they  believe  are  needed  to 
help  them  more  effectively  compete  in 
the  marketplace.  Any  such  markings 
should  be  consistent  with  applicable 
laws  or  regulations  including  those  that 
apply  to  accuracy  in  description  of 
product. 

Also,  the  proposed  numeric  size 
designations  do  not  affect  packers  or 
repackers  of  imported  tomatoes.  Packers 
and  repackers  of  imported  tomatoes  are 
bee  to  market  their  tomatoes  as  they 
may  believe  appropriate,  to  segregate 
their  larger-sized  tomatoes  into  as  many 
subsizes  as  they  desire  to  satisfy  their 
customers,  and  to  differentiate  their 
sizes  frt)m  Florida  packs  as  they  do  now. 
Again,  such  markings  of  tomatoes 
should  be  consistent  with  applicable  • 
laws  and  regulations. 

Commenters  also  stated  that,  if 
packers  in  Mexico  or  packers  in 
wholesale  markets  wished  to  place-pack 
tomatoes  according  to  the  traditional 
place-pack-count  designations  using  the 
proposed  size  ranges,  the  tomatoes 
would  be  too  large  to  fit  into  the  boxes 
currently  used.  The  commenters 
asserted  that  as  a  result,  new  boxes 
would  need  to  be  designed  for  place- 
packed  tomatoes  if  other  segments  of  the 
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industry  wished  to  harmonize  with  the 
new  Florida  sizes. 

This  action  increases  the  minimum 
diameter  for  each  of  the  size 
designations  by  only  Vm  of  an  inch  and 
continues  the  ID  percent  tolerance  for 
undersize  and  (iVersize  tomatoes.  Given 
the  diameter  range  of  sizes  allowable  in 
each  specific  siee  designation  (i.e.,  6x7, 
6x6,  5x6).  packers  and  repackers  of 
tomatoes  should  not  have  any  problems 
packing  tomato^  in  the  box  sizes 
currently  used. ' 

Some  commeiiters  also  contended 
that  the  proposed  %2  inch  overlap 
between  sizes  (currently  ^^2  inch)  will 
allow  Florida  hi^dlers  to  pack  smaller- 
sized  tomatoes  m  the  next  bigger  size 
designation  in  sJEiarch  of  a  better  maricet 
price.  The  Committee  recommended 
increases  in  thej  minimum  and 
maximum  diamj^ers  for  each  of  the 
three  recommended  size  designations. 
For  the  6  X  7  (currently  Medium)  size, 
the  minimum  diameter  was  increased 
from  2  %2  to  2  %2  inches,  and  the 
maximiun  diamner  was  increased  from 
2  «Vm  to  2  »%2  uiches;  for  the  6x6 
(currently  Large!  jsize.  the  minimum 
diameter  was  ina«ased  from  2  >%2  to 
2  »'/32  inches,  aiid  the  maximum 
diameter  was  increased  from  2  *  V32  to 
2  "hz  inches;  and  for  the  5x6  (currently 
Extra  Large)  size,,  the  minimum 
diameter  was  in^r^sed  from  2  **/32  to 
2  '*/32  inches,  wiih  no  maximum 
diameter  specified.  These  changes  and 
the  %2*s  inch  overlap  are  intended  to 
facilitate  the  pla^ment  of  slightly  larger 
tomatoes  into  th^next  smaller-size 
designation,  and  the  placement  of 
slightly  larger  sizes  into  the  next  bigger- 
size  designation. 

As  indicated  eiak-lier,  the  Committee 
believes  that  the  -  ^-32  inch  overlap  will 
provide  a  more  e|ven  distribution  of 
tomato  shipmen^  throughout  the  three 
size  designations,  and  that  this  will 
enable  handlers  (0  make  better  decisions 
on  which  size  ofjtomatoes  to  pack.  For 
instance,  tomatoes  at  the  high  end  of  the 
Medium  (6x7)  si?©  can  either  be  packed 
with  Medium  (6)|t)  sized  tomatoes  or 
with  Large  (6x6)  sized  tomatoes.  The 
same  increased  flexibility  would  exist 
for  tomatoes  packed  at  the  high  end  of 
the  Large  (6x6)  sif^e.  Such  tomatoes 
could  be  packed  61s  Large  (6x6)  sized  or 
packed  as  Extra  Large  (5x6)  sized 
tomatoes.  The  end  result,  however, 
should  be  slightly  larger  tomatoes  in 
each  of  the  size  categories. 

Another  comm^bter  contended  that  a 
proposed  numeric  size  designation 
means  nothing  wben  tomatoes  are 
"loose  packed;"  i L 1.,  in  25-pound  bulk 
boxes.  This  is  hot  torrect.  Under  the 
proposal,  minimum  and  maximum 
diameters  for  eac^  numeric  size 


designation  are  specified  and  thus, 
apply  to  volume  filled  or  "loose 
packed"  tomatoes.  The  diameter  ranges 
provide  handlers  with  flexibility  to  meet 
the  needs  of  each  of  their  buyers. 

One  of  the  opposing  commenters 
suggested  that  if  Florida  wished  to  use 
non-standard  size  designations  and  size 
dimensions  (i.e.,  designations  and 
dimensions  different  than  those 
specified  in  the  U.S.  standards)  for 
tomatoes,  it  should  use  other  descriptive 
terms  like  Regular,  Jumbo,  and  Colossal 
to  replace  Medium.  Large,  and  Extra 
Large.  While  alternative  size 
designations  were  considered,  the 
Committee's  best  possible 
recommendation  was  to  adopt  the 
proposed  numeric  system.  In  discussing 
this  issue,  the  Committee  was  of  the 
view  that  this  change  to  the  size 
designations  was  necessary  to  improve 
pack  appearance  and  compete  in  the 
present  marketplace. 

Two  opposition  commenters 
complained  about  the  lack  of  time 
provided  to  the  Mexican  industry  to 
examine  the  packing  and  marketing 
efiiects  of  the  proposed  size  increase. 
They  indicated  that  if  the  new  sizes  no 
longer  fit  in  the  boxes  used  for  place      , 
packing  tomatoes,  Mexican  growers  will 
be  forced  to  incur  very  large  expenses. 
These  expenses  will  be  both  from  the 
loss  of  existing  inventory  of  boxes  and 
from  having  to  invest  in  all  new  boxes. 
The  commenters  further  stated  that, 
over  the  past  several  years,  the  industry 
largely  has  succeeded  in  standardizing 
the  size  of  boxes  to  best  fit  them  on 
pallets.  According  to  the  commenters, 
increasing  the  size  of  the  boxes  would 
undermine  this  effort,  resulting  in  lost 
space  on  every  pallet  and  increased 
transportation  costs  for  every  grower.  As 
explained  earlier,  Mexican  packers 
market  a  vast  array  of  pack  sizes  in 
several  different  boxes  with  different  net 
weights.  Hence,  the  V32  inch  increase  in 
the  minimum  size  requirement  is  not 
expected  to  require  new  boxes  for  place 
packing. 

Although  the  changes  to  the  size 
designations  for  Florida  tomatoes  will 
not  apply  to  imported  tomatoes,  the 
following  is  intended  to  clarify  how  the 
new  requirements  might  be  used  by 
Florida  handlers.  Under  the  proposal, 
each  of  the  minimum  diameters  for  each 
size  designation  are  increased  by  only 
V32  inch  and  the  maximum  diameters 
for  each  size  designation  are  increased 
by  only  y^z  inch.  Thus,  it  appears  that 
there  is  enough  flexibility  within  each 
size  designation  to  avoid  the  need  for 
changing  boxes.  For  example,  if  a  buyer 
desires  a  certain  number  of  tomatoes  in 
each  25-pound  box,  the  diameter  size 
ranges  within  each  ef  the  numeric  sizes 


are  broad  enough  so  that  the  handler 
could  meet  that  buyer's  needs. 
Moreover,  the  current  tolerance  of  10 
percent  for  offsize  within  each  size 
designation  will  continue  in  effect  and 
provide  handlers  additional  flexibility 
in  meeting  buyer  needs,  and  in  avoiding 
the  need  for  new  boxes. 

Two  commenters  objected  to  the  '/^2 
inch  size  increase  because  Mexican 
growers  and  handlers  will  have  to 
change  their  sizing  belts  and  incur  an 
unanticipated  expense  for  new  belts. 
Florida  growers  and  handlers  also  will 
incur  such  costs.  However,  the  Florida 
industry  believes  that  the  expected 
improvement  in  quality  in  the 
marketplace  will  result  in  benefits  far  in 
excess  of  the  costs  for  new  sizing  belts. 
Moreover,  changing  sizing  belts  is  a 
routine  action  since  they  have  to  be 
replaced  on  a  regular  basis  depending 
on  the  amount  of  usage.  Obviously,  the 
sizino  belts  last  longer  with  limited  use. 
Only  the  minimum  size  requirement 
will  apply  to  importers  of  Mexican 
tomatoes.  Thus,  the  packers  of  imported 
tomatoes  only  will  need  to  buy  enough 
sizing  belts  to  ensure  that  their  tomatoes 
meet  the  minimum  size  and  not  the 
ranges  specified  in  the  Florida  size 
designations.  The  Department 
imderstands  that,  in  most  cases,  this 
will  require  only  one  belt  per  packing 
line  to  be  purchased. 

One  commenter  also  requested  that  an 
additional  60  days  be  added  to  the 
comment  period  to  allow  the  parties 
most  affiected  by  the  rule  to  comment 
completely  on  the  impact  it  will  have, 
A  total  of  30  days  has  been  provided. 
The  Department  believes  that  there  has 
been  sufficient  time  to  comment, 
especially  in  view  of  the  positions  and 
views  discussed  in  the  comments 
received,  whether  in  favor  or  opposed  to 
the  proposed  rule. 

Tne  Committee  made  its 
recommendations  for  change  at  a 
meeting  held  on  September  5. 1997. 
These  changes  were  unanimously 
recommended.  As  stated  earlier,  the 
proposed  size  rule  appeared  in  the 
Federal  Register  on  October  6. 1997, 
with  a  comment  period  ending  on 
October  16. 1997.  Two  comments  were 
received  requesting  that  the  original 
comment  period  for  the  proposed  rule 
be  reopened.  They  were  of  the  view  that 
more  time  was  needed  to  review  and 
analyze  the  proposed  changes  and  also 
raised  NAFTA  concerns.  The 
Department  did  extend  the  comment 
period  to  November  5. 1997.  in 
accordance  with  NAFTA  and  to  allow 
more  time  for  review  and  evaluation. 
Many  commenters  also  requested  a 
60-day  delay  in  the  efiiective  date  of  the 
import  regulation  change  to  allow 
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adequate  time  for  all  foreign  producers 
and  handlers  of  foreign  tomatoes  to 
comply  with  the  minimum  size 
increase.  One  commenter  requested  that 
Mexican  growers  be  given  until  the 
beginning  of  the  1998-99  season  to 
comply  if  the  minimum  sizes  are 
changed.  The  Department  ha^  carefully 
reviewed  this  issue.^ 

While  both  Florida  tomato  handlers 
and  importers  will  need  time  to  order 
new  sizing  belts  and  adjust  their 
equipment  to  meet  the  increased 
minimum  size  requirements,  we 
understand  that  many  of  the  Florida 
handlers  are  or  will  be  ready  to  comply 
with  the  increased  minimum  size 
requirement.  However,  we  further 
understand  that  many  of  the  packers  of 
Mexican  tomatoes  may  need  more  time 
to  comply  with  the  size  requirement. 
Most  of  the  opposition  comments 
requested  an  additional  60  days  after  the 
publication  of  the  final  rule  to  comply 
with  the  minimum  size  requirement. 

The  Department  has  decided  to 
provide  sufficient  time  for  the  Florida 
and  import  tomato  industries  to  comply 
with  the  minimum  size  requirements. 
While  a  60-day  period  would  not  be 
reasonable  for  the  domestic  industry 
especially  since  the  Florida  shipping 
season  is  already  underway,  a  30-day 
effiactive  date  from  publication  of  the 
final  rule  is  reasonable  and  consistent 
with  the  provisions  of  the  Act.  A  30-day 
period  will  allow  both  the  domestic  and 
imported  tomato  industries  sufficient 
time  to  purchase  sizing  belts  and  also 
ship  commodity  that  is  already  picked 
and  packed. 

The  Department  has  contacted  the 
three  belt  manufacturers  to  determine 
belt  availability  and  delivery  schedules. 
Based  on  this  information,  the 
Department  has  decided  to  postpone  the 
effective  date  of  this  action  to  give 
Florida  tomato  handlers  and  Mexican 
tomato  packers  additional  time  to  obtain 
sizing  belts.  The  effective  date  is 
February  4, 1998. 

In  view  of  all  the  foregoing,  the 
Department  has  concluded  Aat  the 
changes  as  proposed  will  advance  the 
interests  of  the  Florida,  other  domestic, 
and  foreign  tomato  industries  and 
should  be  implemented. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  conciured  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Conunittee  and  other 
available  information,  the  comments 
received,  it  is  hereby  foiuid  that  this 
rule,  as  hereinafter  set  forth,  will  tend 


to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subjects  in  7  CFR  Parts  966  and 
980 

Marketing  agreements.  Reporting  and 
record  keeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  966  and  980  are 
amended  as  follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  966.323  is  amended  by 
revising  paragraphs  (a)(l),(a)(2)(i)  and 
the  table  immediately  following  it. 
(a)(2)(iii),  and  (d)(3)  to  read  as  follows: 

$966,323    Handling  ragulatkm. 

*        *        •        •        • 

(a)  Grade,  size,  container,  and 
inspection  requirements.  (1)  Grade. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1. 
U.S.  Combination,  U.S.  No.  2,  or  U.S. 
No.  3,  of  the  U.S.  Standards  for  Grades 
of  Fresh  Tomatoes,  except  that  all 
shipments  of  6  x  7  size  tomatoes  must 
grade  U.S.  No.  2  or  better.  When  not 
more  than  15  percent  of  the  tomatoes  in 
any  lot  fail  to  meet  the  requirements  of 
U.S.  No.  1  grade  and  not  more  than  one- 
third  of  this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serioi^  damage  including  not  more  than 
1  percent  of  tomatoes  which  are  soft  or 
affected  by  decay,  such  tomatoes  may  be 
shipped  and  designated  as  at  least  85 
percent  U.S.  No.  1  grade. 

(2)  Size,  (i)  All  tomatoes  packed  by  a 
registered  handler  shall  be  at  least  2»/32 
inches  in  diameter  and  shall  be  sized 
with  proper  equipment  in  one  or  more 
of  the  following  ranges  of  diameters. 
Tomatoes  shipped  outside  the  regulated 
area  shall  also  be  sized  with  proper 
equipment  in  one  or  more  of  the 
following  ranges  of  diameters. 
Measurements  of  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  §  51.1859  of  the  U.S.  Standards  for 
Grades  of  Fresh  Tomatoes. 


Size  designation 

Inches 
mini- 
mum di- 
ameter 

Inches 
maxi- 
mum di- 
ameter 

6X7  

2%2 

2'%a 
2a%2 

2'«/b2 

6X6 

2»%» 

5X6  

(iii)  Only  6  x  7,  6  x  6,  or  5  x  6,  may 
be  used  to  indicate  the  above  listed  size 
designations  or  containers  of  tomatoes. 

»        •        *        •        * 

(d)  •  •  •  . 

(3)  For  special  packed  tomatoes. 
Tomatoes  which  met  the  inspection 
requirements  of  paragraph  (a)(4)  of  this 
section  which  are  resorted,  regraded, 
and  repacked  by  a  handler  who  has 
been  designated  as  a  "Certified  Tomato 
Repackier"  by  the  committee  are  exempt 
from: 

(i)  The  tomato  grade  classifications  of 
paragraph  (a)(1)  of  this  section; 

(ii)  The  size  £:lassifications  of 
paragraph  (a)(2)  of  this  section,  except 
that  the  tomatoes  shall  be  at  least  2-9/ 
32  inches  in  diameter;  and 

(iii)  The  container  weight 
requirements  of  paragraph  (a)(3)  of  this 
section. 


PART  980— VEGETABLES;  IMPORT 
REGULATIONS 

3.  Section  980.212  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

$980,212    Import  regulations;  tomatoes. 


(b)*  •  • 

(1)  From  October  10  through  June  15 
of  each  season,  tomatoes  offered  for 
importation  shall  be  at  least  2-9/32 
inches  in  diameter.  Not  more  than  10 
percent,  by  count,  in  any  lot  may  be 
smaller  than  the  minimum  specified 
diameter.  All  lots  vnth  a  minimum 
diameter  of  2*%2  inches  and  larger  shall 
be  at  least  U.S.  No.  3  grade.  All  other 
tomatoes  shall  be  at  least  U.S.  No.  2 
grade.  Any  lot  with  more  than  10 
percent  of  its  tomatoes  less  than  2'%z 
inches  in  diameter  shall  grade  at  least 
U.S.  No.  2. 
•        •        •        •        • 

Dated:  December  30. 1997.  ' 

Sharon  Bonier  Lauritsen, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programi. 

(PR  Doc.  97-34231  Filed  12-31-97;  8:45  am) 
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DEPARTMENT  Of:  AQRiCULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart319  '| 
[DoclMt  Na  96-O40F] 
RIN0S8d-AC29       I 

Use  Of  Binders  in  "Ham  Witti  Natural 
Juices"  Products 

AQBCY:  Food  Saiftty  and  Inspection 
Service.  USDA.    [ 
ACTKM:  Final  ruiei 

summary:  The  F(^d  Safety  and 
Inspection  Servit^  (FSIS)  is  amending 
the  Federal  meatihspection  regulations 
to  permit  the  use  of  binders  in  "Ham 
with  Natural  JuidQs"  products.  FSIS 
currently  permit^  JLhe  use  of  certain 
binders  in  cured  poric  products  labeled 
d"  and  "Ham  and 

,  of  Weight  is  Added 

Ingredients."  FSIS  is  taking  this  action 
in  response  to  a  petition  submitted  by 
Hormel  Foods  Coiporation.  requesting 
the  Agency  to  allOMr  modified  food 
starch  (or  "food  slt^ch.  modified")  to  be 
used  as  a  binder  iik  "Ham  with  Natural 
Juices"  products,  in  an  amount  not 
exceeding  2  percent  of  product 
formulation,  to  prevent  purging  of  the 
brine  solution,  thereby  retaining 
product  moisture|4nd  enhancing 
texture. 

EFFECTIVE  DATE:  Mprch  6.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Post.  Director,  Labeling  and 
Compoimds  Review  Division,  Office  of 
Policy.  Program  Development,  and 
Evaluation;  (202)  205-0279. 

SUPPI^MBTTARY  iHlfORMATION: 
Background   ■        '■ 

On  April  25, 1^7.  FSIS  published  a 
proposed  rule  in  the  Federal  Register 
(62  FR  20130)  to  permit  the  use  of 
modified  food  staKJi  in  "Ham  with 
Natural  Juices"  pif6ducts.  in  an  amount 
not  exceeding  2  percent  of  product 
formulation,  to  piiervent  purging  of  the 
brine  solution.  As  noted  in  the  proposal, 
FSIS  does  not  pertiit  the  use  of  binders 
in  "Ham  with  Natkiral  Juices"  products. 
FSIS  has  prohibit^  their  use  in  "Ham 
with  Natural  Juicei"  products  to  prevent 
economic  adulteration.  FSIS  believes 
that  consumers  consider  ham  products 
labeled  "Ham  with  Natural  Juices"  to  be 
premium  products  because  they  do  not 
contain  "fillers."  $i(ich  as  binders,  and 
thus,  are  typicallyl  priced  higher  than 
the  "binders  and  water  added"  ham 
products.  Furthenktore.  in  accordance 
with  9  CFR  319.104.  "Ham  with  Natural 
Juices"  products  must  meet  a  higher 
protein  ht-bee  (PfF)  value  than  other 


cured  pork  products,  such  as  "Ham 
Water  Added"  and  "Ham  and  Water 
Product-X%  of  Weight  is  Added 
Ingredients,"  which  reflects  less  added 
substances,  including  water. 

The  petitioner  has  developed  a  new 
process  for  producing  its  "Ham  with 
Natural  Juices"  product  in  response  to 
what  they  view  as  consiuner  demand  for 
an  improved  ham  product.  The  new 
process  includes  the  use  of  modified 
food  starch,  which  is  currently 
prohibited  in  a  "Ham  with  Natural 
Juices"  product.  According  to  the 
petitioner,  its  new  "Ham  with  Natural 
Juices"  process  requires  the  use  of 
modified  food  starch  in  order  to 
enhance  the  characteristics  of  texture 
and.  more  importantly,  moisture 
retention  that  consumers  associate  with 
the  product. 

Comments 

FSIS  received  9  comments  during  the 
pubhc  comment  period  that  ended  June 
9. 1997.  Six  were  from  food  companies 
and  three  were  from  trade  associations. 
Six  commenters  expressed  support  for 
the  proposal  while  three  commenters 
opposed  it. 

Commenters  in  Cavor  of  the  proposal 
generally  stated  that  they  believe  it  will 
allow  the  manufacture  of  products  that 
meet  the  needs  of  consumers  and 
enhance  their  satisfaction  with  "Ham 
with  Natural  Juices"  products.  They 
agreed  with  the  petitioner  that  a  "Ham 
with  Natural  Juices"  product  which 
contains  a  binder  can  be  made  to  meet 
the  PFF  requirements  for  "Ham  with 
Natural  Juices"  products  without 
significantly  changing  the  nutrient 
content  of  the  product. 

Commenters  opposed  to  the  proposal, 
however,  felt  strongly  that,  if 
implemented,  it  will  compromise  the 
quality  of  "Ham  with  Natural  Juices" 
products  and  that  the  addition  of 
modified  food  starch  into  the  product 
vjrill  significantly  change  its  expected 
characteristics.  One  commenter  stated 
that  the  modified  food  starch  will 
artificially  retain  moisture.  As  a  result, 
the  juices  in  the  product  will  no  longer 
be  "natural  juices."  The  commenter 
pointed  out  that  the  product  thus 
created  is  altered  from  the  traditional 
product.  Further,  because  the  new  brine 
binding  technology  as  described  in  the 
proposal  does  not  indicate  whether  the 
product  is  minimally  processed  or 
maintained  in  a  natural  state,  the 
product  does  not  meet  the  criteria  for 
the  term  "natural."  In  this  commenter's 
opinion,  the  new  product  deviates  from 
the  ciurent  product  identity  expectation 
and  does  not.  in  fact,  meet  the 
consumer's  expectations. 


Another  commenter  expressed  similar 
views.  This  commenter  stated  that, 
under  natural  conditions,  a  muscle  will 
hold  only  a  certain  amount  of  moisture. 
The  commenter  further  stated  that,  if 
this  level  is  not  acceptable  to  the 
petitioner  and  it  feels  it  needs  to  alter 
the  natural  process  by  adding  a  binder, 
then  the  product  should  be  labeled 
accordingly:  however,  the  entire 
category  of  "Ham  with  Natural  Juices" 
products  should  not  be  modified  to 
permit  the  use  of  binders. 

One  commenter  felt  that  the 
justification  supplied  for  the  addition  of 
binders  to  "Ham  with  Natvual  Juices  ' 
products  (to  prevent  purging  of  the 
brine  solution)  is  weak.  This  commenter 
stated  that  properly  processed  "Ham 
with  Natural  Juices"  products  will  have 
little,  if  any,  purge. 

The  Final  Rule 

After  reviewing  the  comments 
received,  the  Agency  has  concluded  that 
"Ham  with  Natural  Juices"  remains  an 
acceptable  product  identity.  FSIS  agrees 
with  the  petitioners  and  comments  in 
flavor  of  the  proposal  that  "Ham  with 
Natural  Juices"  products,  which  contain 
a  binder  can.  and  must,  meet  the  PFF 
requirements  for  "Ham  with  Natural 
Juices"  products  without  significantly 
changing  the  nutrient  content  of  the 
product.  As  indicated  in  the  proposal, 
the  petitioner  hd^ submitted  technical 
data  and  other  information 
demonstrating  that  the  finished  product 
does  not  fall  below  the  minimum 
regulated  PFF  value  with  an  acceptable 
yield  loss,  as  illustrated  by  purged  value 
differences  over  time.  Because  the 
product  adheres  to  the  minimum  PFF 
value,  even  with  the  addition  of 
modified  food  starch  and  other 
permitted  binders,  consumers  will  be 
receiving  a  "Ham  with  Natural  Juices" 
product  with  essentially  the  same 
protein  content  and  other  nutrients  as 
they  do  with  a  "Ham  with  Natural 
Juices"  without  binders.  The  concern  of 
the  commenters  that  the  product  no 
longer  contains  "natural"  juices  is 
diminished  because  of  the  adherence  to 
the  PFF  value  and  the  fact  that  no 
solutions  are  added  that  resuh  in  a 
cooked  product  that  weighs  more  than 
its  uncooked,  cured  green  weight. 

If  a  manufactiuer  decides  to  make  a 
"Ham  with  Natural  Juices"  product  that 
includes  a  binder,  but  which  adheres  to 
the  PFF  value  for  a  "Ham  with  Natural 
Jtiices"  product,  it  will  have  to  be 
labeled  accordingly.  Modified  food 
starch  and  the  other  permitted  binders 
will  have  to  appear  in  the  ingredients 
statement  to  inform  consumers  of  their 
presence.  Because  the  PFF  value  for  a 
"Ham  with  Natural  Juices"  product  is 
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unchanged.  FSIS  will  not  require  the 
binder  name  to  appear  in  the  name  of 
the  product;  its  appearance  in  the 
ingredients  statement  should  be 
sufficient  to  inform  consumers  of  its 
presence.  For  these  reasons,  FSIS  is 
permitting  the  use  of  binders  in  "Ham 
with  Natural  Juices"  products  in  an 
amount  not  exceeding  2  percent  of 
product  formulation,  to  prevent  purging 
of  the  brine  solution. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  final  rule:  (1) 
Preempts  all  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  .does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  coiut  challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  and  therefore  has  not 
been  reviewed  by  OMB  under  Executive 
Order  12866. 

The  Administrator  has  made  an  initial 
determination  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
flexibility  Act  (5  U.S.C.  601).  The  final 
rule  permits  the  use  of  any  one  of  the 
approved  binders  listed  in  9  CFIT 
318.7(c)(4)  in  "Ham  with  Natural 
Juices"  products.  Manufacturers  opting 
to  use  the  approved  binders  in  "Ham 
with  Natural  Juices"  products  will  incur 
labeling  expenses  in  revising  the 
ingredients  statements  of  their  labels  to 
show  the  presence  of  the  approved 
binders.  E)ecisions  by  individual 
manufacturers  whether  to  use  any  one 
of  the  approved  binders  in  "Ham  with 
Natural  Juices"  products  will  be  based 
on  their  conclusion  that  the  benefits 
outweigh  the  implementation  costs. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  rule  requires 
manufacturers  opting  to  use  one  of  the 
approved  binders  in  "Ham  with  Natural 
Juices"  products  to  revise  their  product 
labels.  The  labels  will  not  be  submitted 
to  FSIS  for  approval  because  they  are 
generically  approved  in  accordance 
with  9  CFR  317.5.  This  information 
collection  is  approved  under  OMB 
number  0583-0094. 


List  of  Subjects  in  9  CFR  Part  319 

Food  grades  and  standards.  Food 
labeling. 

For  the  reasons  set  out  in  the  - 
preamble,  9  CFR  part  319  is  amended  as 
follows: 

PART  319— DEFINITIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.18,  2.53. 

2.  The  first  sentence  of  paragraph  (d) 
of  section  319.104  is  revised  to  read  as 
follows: 

$319,104    Cured  pork  products. 

*        •        •        »        * 

(d)  The  binders  provided  in 
§  318.7(c)(4)  of  this  subchapter  for  use 
in  cured  pork  products  may  be  used 
singly  in  those  cured  pork  products 
labeled  as  "Ham  Water  Added,"  "Ham 
and  Water  Product-X%  of  Weight  is 
Added  Ing?-edients,"  and  "Ham  with 
Natural  Juices."  •  •  • 

Done  at  Washington,  DC,  on  December  22, 
1997. 

Thomas  J.  Billy. 

Administrator. 

(PR  Doc.  98-064  Filed  1-2-98;  8:45  am] 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Prednisolone  Tablets 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Lloyd, 
Inc.  The  supplemental  NADA  provides 
for  an  additional  strength  prednisolone 
tablet  for  dogs  for  use  as  an  anti- 
inflammatory agent. 
EFFECTIVE  DATE:  January  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Bensley,  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1705. 


SUPPLEMENTARY  INFORMATION:  Lloyd, 
Inc.,  604  West  Thomas  Ave.. 
Shenandoah,  lA  51601,  is  the  sponsor  of 
NADA  140-921  that  provides  for  use  of 
prednisolone  tablets  for  dogs  as  an  anti- 
inflammatory agent.  Lloyd.  Inc.,  filed  a 
supplemental  NADA  that  provides  for 
use  of  a  20  milligram  (mg)  prednisolone 
tablet  in  addition  to  the  ciurently 
approved  5  mg  tablet.  The  supplemental 
NADA  is  approved  as  of  November  20, 
1997.  and  the  regulations  are  amended 
in  §  520.1880(a)  (21  CFR  520.1880(a))  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  addition,  the  drug's  name  in 
§  520.1880(a)  is  amended  to  read 
"prednisolone." 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefort, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.1880    [Amended] 

2.  Section  520.1880  Prednisolone 
tablets  is  amended  in  paragraph  (a)  by 
removing  "5  milligrams  prednisolone" 
and  adding  in  its  place  "5  or  20 
milligrams  prednisolone." 

Dated:  December  17, 1997. 
Robert  C.  Livingston, 
Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  98-74  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


23  CFR  Part  1321 

[Docket  No.  NHTS|U7-3280] 

RIN2127-AQ21 


^f  rticipating  in  and 
the  National 
Driver  Pointer 


Fiom 


Procedures  for 
Receivir>g  Data 
Driver  Raster  f^^blem 
System 

agency:  National  Highway  Traffic 
Safety  Administrition  (NHTSA),  DOT. 
ACTION:  Final  rui^.i 

SUMMARY:  This  fioal  rule  announces  that 
the  changes  that  ^re  made  in  an 
interim  final  ruleltjo  the  agency's 
National  Driver  Ragister  regulation  to 
implement  the  Pi  jot  Records 
Improvement  Act  if  1996.  will  remain 
in  effect.  The  Pilolt' Records 
Improvement  Act  authorized  air  carriers 
to  receive  information  from  the  National 
Driver  Register  (NDR)  regarding  the 
motor  vehicle  driVing  records  of 
individuals  who  are  seeking 
employment  with  tn  air  carrier  as  a 
pilot.  The  interimj  final  rule  established 
the  procedures  for  those  pilots  to 
request,  and  for  those  air  carriers  to 
receive,  NDR  information.  In  addition, 
this  final  rule  furtjier  amends  the 
regulation  by  extending  until  December 
31, 1997.  the  date  until  which  air  carrier 
file  checks  can  be  submitted  directly  to 
the  NDR  for  procej^sing. 
DATES:  This  final  ih^le  becomes  effective 
on  January  5, 1998; 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Holden.  Chief.  Driver  Register 
and  Traffic  Records  Division,  NTS-32. 
National  Highway  traffic  Safety 
Administration.  40p  Seventh  Street  SW.. 
Washington.  DC  20(590;  telephone  (202) 
366-4800  or  Ms.  Heidi  L.  Coleman, 
Assistant  Chief  Counsel  for  General 
Law.  Office  of  Chief  Counsel,  NCC-30. 
National  HighwayjTraffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  26590;  telephone  (202) 
366-1834. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Drji  er  Register  (NDR)  is 
a  central  file  of  information  on 
individuals  whose  licenses  to  operate  a 
motor  vehicle  have  been  denied, 
revoked,  suspended,  or  canceled,  for 
cause,  or  who  havd  peen  convicted  of 
certain  serious  traffic-related  violations, 
such  as  racing  on  the  highways  or 
driving  while  impe  ired  by  alcohol  or 
other  drugs. 


As  provided  in  the  NDR  Act  of  1982, 
as  amended,  49  U.S.C.  30301  et  seq.. 
State  chief  driver  Hcensing  officials  are 
authorized  to  request  and  receive 
information  from  the  NDR  for  driver 
licensing  and  driver  improvement 
purposes.  When  an  individual  applies 
for  a  driver's  license,  for  example,  these 
State  officials  are  authorized  to  request 
and  receive  NDR  information  to 
determine  whether  the  applicant's 
driver's  license  has  been  withdrawn  for 
cause  in  any  other  State.  Because  the 
NDR  is  a  nationwide  index,*  chief  driver 
licensing  officials  need  to  submit  only  a 
single  inquiry  to  obtain  this 
information. 

State  chief  driver  licensing  officials 
are  also  authorized  under  the  NDR  Act 
to  request  NDR  information  on  behalf  of 
other  authorized  NDR  users  for 
transportation  safety  purposes.  The  NDR 
Act  authorizes  the  following 
transportation  entities  to  receive  NDR 
information  for  limited  transportation 
safety  piuposes:  the  National 
Transportation  Safety  Board  and  the 
Federal  Highway  Administration  for 
accident  investigation  purposes; 
employers  and  prospective  employers  of 
motor  vehicle  operators;  the  Federal 
Aviation  Administration  (FAA) 
regarding  any  individual  who  has 
received  or  applied  for  an  airman's 
certificate;  the  Federal  Railroad 
Administration  (FRA)  and  employers  or 
prospective  employers  of  railroad 
locomotive  operators;  and  the  U.S.  Coast 
Guard  regarding  any  individual  who 
holds  or  who  has  applied  for  a  license, 
certificate  of  regist^,  or  a  merchant 
mariner's  document.  (The  Coast  Guard 
has  been  authorized  in  recent 
legislation,  section  207  of  Pub.  L.  104- 
324.  to  request  and  receive  NDR 
information  also  regarding  any  officer, 
chief  warrant  officer,  or  enlisted 
member  of  the  Coast  Guard  or  Coast 
Guard  Reserve.)  The  Act  also  provides 
that  individuals  can  learn  whether 
information  about  themselves  is  on  the 
NDR  file  and  can  receive  any  such 
information. 

On  October  9. 1996,  the  Pilot  Records 
Improvement  Act  of  1996,  Pub.  L.  104- 
264,  was  enacted  into  law.  Section  502 
of  that  Act  contained  an  amendment  to 
the  NDR  Act  of  1982,  as  amended,  49 
U.S.C.  30305,  authorizing  air  carriers  to 
receive  NDR  information  regarding 
individuals  who  are  seeking 
employment  as  a  pilot  with  an  air 
carrier. 

Interim  Final  Rule 

On  May  19, 1997.  NHTSA  published 
an  interim  final  rule  in  the  Federal 
Register.  62  FR  27193.  amending  the 
regulations  that  implement  the  National 


Driver  Register  Act.  The  interim  final 
rule  established  the  procedures  for 
individuals  who  are  seeking 
employment  with  an  air  carrier  as  a 
pilot  to  request,  and  for  those  air 
carriers  to  receive,  NDR  information. 
In  particular,  the  interim  final  rule 
explained  that  the  procedures  that  air 
carriers  would  use  to  receive  NDR 
information  would  be  similar  to  those 
used  by  the  employers  of  motor  vehicle 
and  railroad  locomotive  operators,  the 
FAA.  the  FRA.  and  the  U.  S.  Coast 
Guard  in  checking  their  applicants  for 
employment  or  certification. 

Air  carriers  may  not  initiate  a  request 
for  NDR  information.  Rather,  the 
individual  seeking  employment  as  a 
pilot  must  do  so.  To  initiate  a  request, 
the  individual  must  either  complete, 
sign  and  submit  a  request  for  an  NDR 
file  search,  or  authorize  the  air  carrier  to 
request  the  NDR  file  search  by 
completing  and  signing  a  written 
consent.  The  request  or  written  consent 
must  state  that  NDR  records  are  being 
requested;  state  specifically  who  is 
authorized  to  receive  the  records;  be 
dated  and  signed  by  the  individual  (the 
pilot);  and  state  specifically  that  the 
authorization  is  valid  for  only  one 
search  of  the  NDR.  It  must  also  state 
specifically  that  the  NDR  identifies 
"probable"  matches  that  require  further 
inquiry  for  verification,  that  it  is 
recommended  (but  not  required)  that 
the  air  carrier  verify  matches  with  the 
state  of  record,  and  state  that 
individuals  have  the  right  to  request 
NDR  records  regarding  themselves  to 
verify  the  accuracy  of  any  information 
on  the  file  pertaining  to  Uiem. 

The  interim  final  rule  explained  that 
the  Pilot  Records  Improvement  Act 
provides  that  an  individual,  about 
whom  a  request  has  been  made,  is 
entitled  to  receive  written  notice  about 
the  request  for  records  and  of  the 
individual's  right  to  receive  a  copy  of 
any  records  provided  to  the  prospective 
employer.  Accordingly,  the  request  or 
written  consent  that  the  individual 
completes  must  also  include  this  notice. 

The  interim  final  rule  explained  that 
the  Pilot  Records  Improvement  Act 
provides  that  requests  for  NDR 
information  are  to  be  submitted  through 
State  chief  driver  licensing  officials. 
Such  requests  may  be  submitted 
through  the  chief  driver  licensing 
official  of  any  State  that  participates  in 
the  NDR's  Problem  Driver  Pointer 
System  (POPS).  The  interim  rule 
indicated  that,  at  the  time  of 
publication,  49  States  (all  States,  except 
for  the  State  of  Oregon  and  the  District 
of  Columbia)  were  participating  in  the 
NDR  PDPS.  Since  that  time,  Oregon  has 
completed  its  transition  to  the  PDPS. 
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Accordingly,  all  50  States  are  now 
participating  in  the  new  NDR  system. 

The  agency  recognized  in  the  interim 
final  rule,  however,  that  even 
participating  States  will  require  some 
time  to  develop  procedures  for 
processing  these  air  carrier  requests  and 
to  train  their  personnel  in  the  new 
procedures.  Accordingly,  to  provide  tl^ 
States  with  sufficient  preparation  time, 
the  agency  indicated  in  the  interim  final 
rule  that  the  NDR  would  accept  air 
carrier  requests  for  NDR  information 
directly  for  a  limited  period  of  time.  The 
interim  regulation  provided  that  such 
requests  may  be  submitted  directly  to 
the  NDR  for  processing  until  September 
30, 1997.  After  that  date,  the  agency 
stated  that  air  carriers  would  be 
required  to  submit  requests  through  a 
State  chief  driver  licensing  official.  The 
agency  expressed  in  the  interim  final 
rule  its  belief  that  this  period  (until 
September  30. 1997)  would  provide 
sufficient  planning  time  for 
participating  States.  As  explained  more 
fully  later  in  this  notice,  the  agency  has 
since  notified  air  carriers  that  this 
deadline  was  being  extended. 

The  interim  regulation  provided  that 
requests  submitted  through  State  chief 
driver  licensing  officials  must  follow 
procedures  established  by  the  State  and 
requests  submitted  directly  to  the  NDR 
must  follow  NDR  procedures.  For 
example,  individuals  must  verify  their 
identity  in  accordance  with  State 
procedures  when  they  submit  requests 
through  a  State.  When  individuals 
submit  requests  directly  to  the  NDR, 
their  requests  must  be  notarized. 

Under  the  interim  regulation,  if  a 
request  has  been  submitted  directly  to 
the  NDR,  the  response  will  be  provided 
firom  the  NDR  directly  to  the  air  carrier. 
If  a  request  has  been  submitted  through 
a  State  chief  driver  licensing  official,  the 
response  will  be  provided  ft-om  the  NDR 
to  the  chief  driver  licensing  official, 
who  in  txuTi  will  provide  it  to  the  air 
carrier. 

The  NDR  response  will  indicate 
whether  a  match  (probable 
identification)  was  found  and,  if  so,  the 
response  will  also  identify  the  State  in 
which  the  full  substantive  record  can  be 
found  (the  State  of  record).  In  the 
interim  final  rule,  the  agency 
encouraged  air  carriers  that  receive 
matches  to  obtain  the  substantive  data 
relating  to  the  match  ft-om  the  State  of 
record  to  determine  whether  the  person 
described  in  the  record  is  in  fact  the 
subject  individual  before  taking  further 
action.  The  agency  explained  that  air 
carriers  would  not  receive  information 
that  was  entered  in  the  NDR  if  the 
information  concerned  a  licensing 
action  that  took  place  more  than  five 


years  before  the  date  of  the  request, 
unless  the  information  concerned  a 
revocation  or  suspension  still  in  effect 
on  the  date  of  the  request. 

The  agency  also  explained  in  the 
interim  final  rule  that  the  Pilot  Records 
Improvement  Act  of  1996  provided  that 
air  carriers  that  maintain,  or  request  and 
receive  NDR  information  about  an 
individual  must  provide  the  individual 
a  reasonable  opportunity  to  submit 
written  comments  to  correct  any 
inaccuracies  contained  in  the  records 
before  making  a  final  hiring  decision 
with  respect  to  the  individual. 

For  additional  information  regarding 
requests  authorized  under  the  Pilot 
Records  Improvement  Act  of  1996. 
including  sample  forms,  the  agency 
cited  FAA  Advisory  Circular  120-68. 
Finally,  the  agency  explained  that 
part  1327  currently  provides  that  a  third 
party  may  be  used  by  a  person 
authorized  to  receive  NDR  information 
(an  authorized  user)  to  forward  requests 
for  NDR  file  searches  (through  a  chief 
driver  licensing  official)  to  the  NDR; 
however,  the  third  party  requester  may 
not  receive  the  NDR  response  since  the 
third  party  is  not  authorized  by  the  NDR 
Act  to  receive  NDR  information.  The 
agency  indicated  that  part  1327 
provides  that  both  the  authorized  user 
and  the  individual  concerned  must  sign 
a  written  consent  authorizing  the  third 
party  to  forward  requests  for  NDR  file 
searches  (through  a  chief  driver 
licensing  official)  to  the  NDR,  and  that 
this  portion  of  part  1327  has  not  been 
changed  by  this  interim  final  rule. 

Request  for  Comments 

NHTSA  requested  comments  from' 
interested  persons  on  the  procedures 
put  in  place  by  the  interim  final  rule 
published  in  May.  Comments  were  due 
no  later  than  July  18, 1997.  NHTSA 
stated  in  the  interim  final  rule  that  all 
comments  submitted  in  response  to  the 
rule  would  be  considered  and  that  the 
agency  would  publish  a  notice 
responding  to  the  comments  and,  if 
appropriate,  further  amendments  would 
be  made  to  the  provisions  of  part  1327. 

Comments  Received 

NHTSA  received  submissions  from 
five  commenters  in  response  to  the 
interim  final  rule.  The  commenters 
included  the  National  Air 
Transportation  Association  (NATA);  the 
International  Brotherhood  of  Teamsters 
(IBT),  Airline  Division;  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA).  which 
represents  Motor  Vehicle 
Administrators  in  all  the  States;  and  the 
Division  of  Motor  Vehicles  in  two 


individual  States — New  Jersey  and 
Wisconsin. 

The  comments  raised  in  these 
submissions  and  the  agency's  response 
thereto  are  discussed  below: 

1 .  Initiating  an  NDB  File  Check 

Subparagraph  1327.6(f)(1)  of  the 
interim  rule  provided  that,  to  initiate  a 
file  check  of  the  NDR,  the  individual 
seeking  employment  as  a  pilot  with  an 
air  carrier  shall  either  complete,  sign 
and  submit  a  request  directly  to  the 
chief  driver  licensing  official  of  a 
participating  State  (in  accordance  with 
procedures  established  by  the  State)  or 
authorize  the  air  carrier  with  whom  the 
individual  is  seeking  employment  to 
request  a  file  check  Sirough  the  State  (in 
accordance  with  State  procedures),  by 
signing  a  written  consent. 

In  its  comments  regarding  the  interim 
rule,  AAMVA  asserted  that,  "The  rule 
requires  individuals  submitting  a 
request  for  an  NDR  check  to  verify 
[their]  identity  in  accordance  with  State 
procedures."  AAMVA  expressed 
concern  that  such  a  requirement  could 
require  a  personal  visit  to  a  driver 
licensing  office,  and  AAMVA 
recommended  that  individuals  should 
be  permitted  instead  to  submit 
applications  through  the  mail,  perhaps 
with  a  notarized  signature  to  permit 
verification  of  identity. 

The  interim  regulation  provided  that 
NDR  file  checks  must  be  submitted  in 
accordance  with  procedures  established 
by  the  States.  It  did  not  prescribe  what 
those  procedures  must  provide.  The 
regulation  did  not  require,  for  example, 
that  States  establish  procedures  that 
require  individuals  to  visit  a  driver 
licensing  office  in  person.  In  accordance 
with  the  interim  NDR  procedures,  when 
individuals  submitted  requests  directly 
to  the  NDR,  these  individuals  were 
required  to  verify  their  identity  using  a 
notarized  signature.  The  interim 
regulation  did  not  prevent  a  State  from 
establishing  a  similar  procedure.  These 
portions  of  the  interim  regulation  have 
not  been  changed. 

AAMVA  recommended  also  in  its 
comments  that  NHTSA  include  in  its 
final  rule  a  model  form  that  individuals 
and  air  carriers  can  use  when  requesting 
the  NDR  check.  The  purpose  of 
NHTSA's  part  1327  regulation  is  to 
establish  the  conditions  for  States  to 
participate  in  the  NDR  and  to  establish 
the  conditions  and  procedures  for  others 
to  use  the  NDR.  As  explained  in  the 
interim  final  rule,  detailed  information 
regarding  the  manner  in  which  requests 
authorized  under  the  Pilot  Records 
Improvement  Act  of  1996  are  to  be 
submitted,  was  included  in  Federal 
Aviation  Administration  (FAA) 
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Advisory  Circulaj  120-r68.  The  Circular 
included  sample  [ornis.  Individuals  or 
air  carriers  that  aw  interested  in 
obtaining  copies  of  these  forms,  are 
encouraged  to  contact  a  State 
Department  of  Mc^^or  Vehicles  or  the 
National  Driver  Register. 

The  National  Air  Transportation 
Association  (NATA)  suggested  that, 
since  "NDR  searches  can  be  initiated  by 
third  parties,"  NllTSA  should  develop  a 
standard  form,  similar  to  the  form  in 
FAA  Advisory  Circular  120-68,  to 
facilitate  the  submission  of  third  party 
requests.  It  is  impiortant  to  note  that 
while  third  partie$>may  be  used  by  a 
person  authorized  to  receive  NDR 
information  to  forward  requests  for 
searches  of  the  Nlt>^.  the  third  party 
requester  may  not  teceive  the  NDR 
response,  since  the  third  party  is  not 
itself  authorized  under  the  NDR  Act  to 
receive  NDR  information.  Accordingly, 
it  has  been  detem^kied  that  a  separate 
form  need  not  be  developed  when 
requests  are  submmed  by  third  parties. 

2.  File  Checks  Diiittly  to  the  NDR 

Subparagraph  1327.6(0(2)  of  the 
interim  rule  provided  that  NDR  file 
checks  may  be  submitted  directly  to  the 
NDR,  rather  than  ^rough  a  State  chief 
driver  licensing  o^cial,  until  September 
30, 1997.  After  th^tl  date,  according  to 
the  interim  final  rule,  requests  would 
have  to  be  submitted  through  a 
participating  State. 

AAMVA  and  two  individual  Motor 
Vehicle  Divisions  l&om  the  States  of 
New  Jersey  and  Wiiconsin)  all  urged  the 
agency  to  extend  this  deadline  beyond 
September  1997.  AAMVA  stated  that 
one  of  its  members  had  indicated  that  it 
would  not  be  able  p  make  the  necessary 
modifications  until  December  1, 1997. 
The  New  Jersey  Division  of  Motor 
Vehicles  comment^  d  that  it  would  have 
difficulty  making  ^^parations  to 
process  these  typei  lof  requests  until 
January  1, 1998. 

The  agency  recognized,  in  its  interim 
final  rule,  that  Statos  would  require 
some  time  to  develop  procedures  for 
processing  air  carr|8r  requests  and  to 
train  their  personnrf  in  the  new 
procedures.  In  September  1997,  NHTSA 
determined  that  nq  State  was  ready  yet 
to  process  these  air  carrier  complaints. 
Accordingly,  the  agency  made  a 
determination  that|^n  extension  of  time 
was  warranted  and'  jt  notified  NATA 
and  air  carriers  that  the  NDR  would 
continue  to  proces^  air  carrier  requests 
through  December  31, 1997.  Other 
interested  parties,  including  AAMVA 
and  State  Departments  of  Motor 
Vehicles,  were  also  notified. 


Although  NHTSA 


to  complete  their  p i  >parations  and  to 


encourages  States 


begin  processing  these  requests  prior  to 
December  31, 1997,  if  possible,  the 
regulation  has  been  amended  to  provide 
for  the  submission  of  requests  directly 
to  the  NDR  until  December  31, 1997. 

NATA  asserted  that  some  air  carriers 
are  likely  to  send  requests  directly  to  the 
NDR  after  the  deadline  has  passed,  and 
recommended  that  NHTSA  allow  a 
transitional  "grace  period"  during 
which  time  any  request  received  by  the 
Washington,  D.C.  offices  Will  still  be 
processed.  The  agency  has  decided  not 
to  adopt  this  recommendation.  As  stated 
in  the  interim  final  rule,  the  NDR  will 
not  process  air  carrier  requests 
postmarked  after  the  established 
deadline.  Accordingly,  any  request 
received  directly  from  an  air  carrier  after 
December  31, 1997,  will  be  returned  to 
the  air  carrier  for  submission  through  a 
participating  State. 

NHTSA  agrees,  however,  with  NATA 
that  steps  should  be  taken  to  provide  for 
a  smooth  transitional  period.  Diuing  the 
month  of  December,  the  agency 
reminded  State  Departments  of  Motor 
Vehicles  (DMV's),  air  carriers  and  their 
membership  organizations  (AAMVA, 
NATA  and  the  AIR  Conference),  of  the 
changes  that  were  due  to  take  place  to 
the  submission  procedures  after 
December  31, 1997.  The  agency  plans 
also  to  provide  periodically  to  NATA,  a 
list  for  distribution  to  air  carriers,  of  the 
States  that  have  become  ready  to  accept 
and  process  air  carrier  requests. 

AAMVA  noted  in  its  comments  that 
when  the  NDR  ceases  to  accept  directly- 
submitted  air  carrier  requests,  the 
requests  must  all  be  processed  by 
"participating  States."  AAMVA  asks 
how  requests  will  be  handled  for 
individuals  in  jurisdictions  that  are  not 
participating  in  PDPS  and  recommends 
that  the  rule  address  this  issue. 

The  agency  finds  that  this  issue  does 
not  warrant  that  any  adjustments  be 
made  to  the  rule.  All  50  States 
participate  in  the  NDR  PDPS.  The 
District  of  Columbia  is  the  only 
jurisdiction  that  is  not  yet  a 
"participating  State,"  and  it  is  taking 
steps  to  complete  its  conversion  process 
to  PDPS.  Thirty  States  are  currently 
ready  to  process  air  carrier  requests,  and 
the  other  States  are  taking  steps  to 
become  ready.  More  importantly, 
however,  the  interim  regulation  did  not 
require  that  requests  regarding  an 
individual  seeking  employment  as  a 
pilot  with  an  air  carrier  be  submitted  to 
any  particular  State  chief  driver 
licensing  official  (such  as  in  the  State  in 
which  the  air  carrier  is  incorporated  or 
does  business,  or  in  which  the 
individual  resides  or  is  licensed). 
Requests  regarding  such  individuals  can 
be  submitted  to  a  participating  State. 


Accordingly,  no  changes  have  been 
made  to  the  interim  final  rule  as  a  result 
of  this  comment. 

5.  Request  for  an  NDR  File  Check  or 
Written  Consent 

Subparagraph  1327.6(0(3)  of  the 
interim  rule  listed  the  information  that 
must  be  included  in  requests  for  NDR 
file  checks  and  written  consent  forms. 

Section  502  of  the  Pilot  Records 
Improvement  Act  of  1996  provides  that, 
if  records  have  been  requested  and 
provided  about  an  individual,  the 
individual  who  is  the  subject  of  the 
records  is  entitled  to  receive  written 
notice  of  the  request  and  of  the 
individual's  right  to  receive  a  copy  of 
such  records.  AAMVA  asserts  in  its 
comments  that  this  requirement  appears 
to  be  contradictory.  Since  an  air  carrier 
is  not  authorized  to  initiate  an  NDR 
check  without  prior  authorization  from 
the  individual,  AAMVA  states  that  it 
seems  a  contradiction  to  say  that  the 
individual  must  be  notified  about  any 
request  made. 

NHTSA  agrees  that  the  strict 
application  of  this  statutory  requirement 
to  NDR  requests  would  result  in 
redundancy.  For  this  reason,  the 
agency's  interim  final  rule  provided  (in 
section  23  CFR  1327.6(0(3)(vi))  that  any 
request  for  an  NDR  file  check  or  written 
consent  for  such  a  check  must 
specifically  state  that,  "pursuant  to 
Sertion  502  of  the  Pilot  Records 
Improvement  Act  of  1996.  the  request 
(or  written  consent)  serves  as  notice  of 
a  request  for  NDR  information 
concerning  the  individual's  motor 
vehicle  driving  record  and  of  the 
individual's  right  to  receive  a  copy  of 
such  information."  No  additional  notice 
must  be  provided.  This  portion  of  the 
regulation  has  not  been  changed. 

4.  Air  CdfUers  Must  Provide  Reasonable 
Opportunity  To  Submit  Written 
Comments 

Subparagraph  1327.6(0(4)  of  the 
interim  rule  stated  that  air  carriers  that 
maintain,  or  request  and  receive.  NDR 
information  about  an  individual  must 
provide  the  individual  a  reasonable 
opportunity  to  submit  written 
comments  to  correct  any  inaccuracies 
contained  in  the  records  bofore  making 
a  final  hiring  decision  with  respect  to 
the  individual. 

In  its  comment,  the  International 
Brotherhood  of  Teamsters  (IBT),  Airline 
Division,  asked.  "What  is  reasonable 
opportunity?"  This  term  was  used,  but 
was  not  defined,  in  the  Pilot  Records 
Improvement  Act  bf  1996. 

Air  carriers  are  reminded  that  NDR 
responses  will  indicate  whether  there 
has  been  "probable."  not  "positive" 
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identifications.  The  agency  encourages 
air  carriers  that  receive  matches  to 
obtain  the  substantive  data  relating  to 
the  match  from  the  State  of  record  to 
determine  whether  the  person  described 
in  the  record  is  in  fact  the  subject 
individual  before  taking  further  action. 
In  fiact.  subparagraph  1327.6(f)(5)  of 
the  interim  rule  specifically  stated  that 
in  the  case  of  a  match,  "the  air  carrier 
should  obtain  the  substantive  data 
relating  to  the  record  from  the  State  of 
record  and  verify  that  the  person  named 
on  the  probable  identification  is  in  fact 
the  individual  concerned  before  using 
the  information  as  a  basis  for  any  action 
against  the  individual." 

Providing  an  individual  with  a 
"reasonable  opportunity  to  submit 
written  comments  to  correct  any 
inaccuracies  contained  in  the  records 
before  making  a  final  hiring  decision 
wdth  respect  to  the  individual" 
necessarily  would  require  that  the 
individual  has  had  sufficient  time  to 
obtain  and  review  the  record  received 
by  the  air  carrier,  to  determine  whether 
there  are  any  inaccuracies  in  the  record 
and  to  prepare  written  comments 
should  corrections  be  necessary.  The 
agency  does  not  have  sufficient 
information  upon  which  to  establish  a 
precise  definition  of  the  term 
"reasonable  opportimity"  in  its 
regulation.  Air  carriers  will  need  to 
determine  what  is  reasonable  based  on 
the  procediues  they  choose  to  put  in 
place. 

5.  Applicability  of  Rule 

The  IBT  notes  that  the  interim  final 
rule  Specifically  refers  to  "pilots"  only 
and  not  to  any  other  aircraft 
crewmembers  and  sought  confirmation 
that  the  interim  final  rule  applies  only 
to  pilots. 

The  IBT  is  correct.  The  provisions  in 
the  interim  final  rule  providing 
authority  to  air  carriers  to  receive  NDR 
information  about  individuals,  apply 
only  to  individuals  seeking  employment 
as  pilots. 

6.  General  Comments 

The  IBT  expressed  opposition  to  the 
agency's  interim  final  rule  for  three 
reasons.  First,  according  to  the  IBT, 
there  has  been  no  justification  provided 
demonstrating  any  measurable  degree  of 
improved  safety  for  the  rule.  Second, 
the  IBT  believes  that,  while  the  rule  may 
be  well  intended,  it  may  in  effect  end 
pilot  employment  for  a  measurable 
number  of  ciurent  and  future  aviators. 
Third,  the  IBT  asserts  that  the  rule 
appears  to  be  an  unwarranted  invasion 
of  individual  privacy.  For  these  reasons, 
the  IBT  urg^  the  agency  to  withdraw 
the  interim  final  rule.  TTie  agency  does 


not  share  the  concerns  that  the  IBT 
expresses  in  support  of  its  opposition 
and,  for  the  reasons  cited  below,  it  will 
not  withdraw  the  rule. 

With  regard  to  the  IBT's  assertion  that 
there  has  been  no  justification  provided 
demonstrating  a  measurable  degree  of 
improved  safety  for  the  rule,  similar 
objections  were  raised  in  1990  when  the 
FAA  issued  a  final  rule,  implementing 
a  legislative  change  that  provided  access 
to  NDR  information  to  the  FAA.  55  FR 
31300.  In  the  preamble  to  tiiat  final  rule. 
FAA  acknowledged  that  there  was  a 
lack  of  statistical  data  to  support  the 
expanded  access.  FAA  not^,  however, 
"that  bam  1978  to  1987,  6.0  percent  of 
general  aviation  pilots  killed  in  aviation 
accidents  had  a  blood  alcohol  level  of 
0.04  percent  or  more.  During  that  same 
period,  11,213  people  died  in  general 
aviation  accidents.  If  the  rule  were  to 
result  in  the  saving  of  a  few  lives,  the 
potential  benefits  of  the  rule  wouJd 
exceed  its  potential  cost."  FAA  stated 
further  that  it  "believes,  in  fact,  that  the 
rule  will  be  significantly  more  effective 
than  one  percent  so  that  potential 
benefits  are  Ukely  to  significantly 
exceed  costs." 

A  recent  study  (using  data  from  the 
years  1986-1992)  reported  that,  while 
the  vast  majority  of  airline  pilots  have 
never  been  convicted  of  a  driving  while 
intoxicated  (DWI)  offense,  1.96  percent 
have  been  convicted  of  such  an  offense. 
"When  it  comes  to  air  travel  there's 
Safety  in  Numbors,"  Kathleen  L. 
McFadden,  OR/MS  Today.  August  1997. 
p.30.  The  study  found  also  that  "the 
presence  of  even  one  DWI  conviction 
was  associated  with  a  doubling  of  the 
risk  of  pilot-error  accidents.  The 
presence  of  two  or  more  DWI's  ahnost 
quadrupled  that  likelihood."  The  study 
noted  that  the  cost  of  verifying  DWI 
information  with  the  NDR  is  "quite 
inexpensive,  only  about  $2.50  per 
pilot."  Since  the  risks  associated  with 
having  a  DWI  conviction  are  so  high  and 
the  costs  of  identifying  pilots  who  have 
been  convicted  of  such  an  offense  is  so 
low.  the  agency  believes  the  continued 
use  of  this  informaticHi  is  indeed  " 

justified. 

Secondly,  the  IBT  asserts  that  the  rule 
"in  effect  may  end  pilot  employment  for 
a  measmable  number  of  current  and 
future  aviators."  According  to  the  IBT. 
some  carriers  have  well  planned  and 
lengthy  hiring  processes  that  may 
permit  implementation  of  the  interim 
final  rule  with  little  impact  Certain 
smaller  carriers,  however,  often  expand 
their  work  force  based  on  current  need. 
The  BT  concludes  that,  as  a  result  of 
the  interim  final  rule,  carriers  will  hire 
applicants  without  any  record  and 
"individuals  with  any  type  of  driving 


record"  will  be  "permanently  bar[red]" 
frt>m  employment. 

The  agency  disagrees  that  this  will 
necessarily  be  the  outcome.  Congress 
anticipated  this  concern  and.  therefore, 
required  in  the  legislation  that  air 
carriers  that  receive  NDR  information 
about  an  individual  must  provide  the 
individual  a  reasonable  opporttmity  to 
submit  written  comments  to  correct  any 
inaccuracies  contained  in  the  records 
before  making  a  final  hiring  decision 
Mdth  respect  to  the  individual. 
Accordingly,  it  is  Mely  that  some 
carriers  will  extend  their  hiring 
processes,  but  individual  pilots  that  are 
incorrecUy  identified  in  a  probable 
match  should  not  be  barred  from 
emplovment. 

"to  illustrate  its  concern  about 
"ending  [or  preventing)  employment." 
the  IBT  stated  that.  fcR-  example,  an 
applicant  could  be  tiimed  down  for  a 
pilot  position  when  the  pilot  was 
"guilty  of  immature  judgment  when 
yotmg  that  does  not  now  reflect  his 
mental  and  psychological  state."  Steps 
have  been  taken  to  prevent  such  an 
occurrence,  as  well.  Air  carriers  will  not 
receive  information  concerning 
licensing  actions  if  the  acticms  took 
place  more  than  five  years  before  the 
date  of  a  request,  unless  the  information 
concerned  revocations  or  suspensions 
still  in  effiact  on  the  date  of  the  request. 
Finally,  the  IBT  asserts  that  the  rule 
will  result  in  an  unwarranted  invasion 
of  individual  privacy.  Again,  NHTSA 
does  not  agree.  The  agency  recognizes 
that  the  NDR  does  contain  personal 
information  about  individuals,  because 
it  identifies  individuals  who  have  been 
convicted  of  certain  serious  traffic 
offienses  or  who  have  lost  or  been 
denied  their  driving  privileges  for  cause. 
Moreover.  Congress  recognized  that  the 
NDR  contains  sensitive  informaticm. 
Therefore,  precautions  have  been  taken, 
in  both  the  NEMl  Act  and  in  its 
implementation  by  the  agency,  to 
protect  the  rights  of  individual. 

The  NDR  Act  provides,  in  subsection 
30305(c).  that  requests  for  NDR 
information  shall  be  subject  to  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended.  5  U.S.C  552a.  The  NDR  is 
a  Privacy  Act  system  of  records  and.  as 
such,  is  subject  to  all  restrictions  and 
security  measures  required  under  that 
Act.  Moreover,  additional  restrictions 
and  seciuity  measures  are  imposed  by 
the  NDR  Act. 

For  example,  notwithstanding  the 
provisions  of  the  Privacy  Act  (which 
permits  access  to  information  in  a 
Privacy  Act  system  of  records  under 
certain  conditions),  the  NDR  Act 
provides  that  NDR  information  will  be 
relayed  only  to  persons  specifically 
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authorized  to  rec^|ve  such  information 
under  the  Act.  Tb9se  persons  include 
States  (for  driver  licensing,  driver 
improvement  anc|  transportation  safety 
purposes),  emploi^rs  of  motor  vehicle 
and  locomotive  operators,  certain 
Federal  agencies  involved  in 
transportation  safety,  the  individuals 
about  whom  the  nEJcords  relate  and, 
now,  air  carriers  regarding  individuals 
who  are  seeking  amplayment  with  the 
air  carrier  as  a  pih  L 

In  addition,  anj  request  for  NDR 
information  by  an  employer,  a 
prospective  empl<)^er  or  any  Federal 
agency,  other  thanthe  National 
Transportation  Safffety  Board  or  the 
Federal  Highway  jfidministration  during 
the  course  of  an  investigation,  must  be 
initiated  by  the  inidividual  about  whom 
records  are  being  j^uested.  Further,  the 
NDR  has  nearly  cdtnpleted  its 
conversion  to  the  Problem  Driver 
Pointer  System  (PRPS),  a  system  under 
which  the  NDR  will  nojonger  contain 
substantive  recorq$  about  traffic 
offenses,  but  will  iistead  contain  only 
pointer  records.  The  pointer  records 
include  identifying  information  about 
individuals  that  hfeve  been  the  subject  of 
driver  licensing  aqtions  and  the  name  of 
the  State  that  tookjUie  action.  The  actual 
substantive  information  about  these 
on^enses  must  be  requested  from  the 
States  of  record. 

Congress  has  determined,  and  the 
agency  maintains,  jthat  the  public 
interest  that  is  served  by  using  NDR 
information  to  prottiote  transportation 
safety  outweighs  the  privacy  concerns 
that  are  raised  by  ii\e  limited  disclosure 
that  is  made  of  NC(R  information  to  the 
select  group  of  per$Dns  authorized  to 
receive  such  infonUation,  under  Federal 


lawi. 

More  importantly ,  the  agency  is  not  at 
liberty  simply  to  w  ithdraw  the  interim 
final  rule.  Federal  egislation  was 
enacted  by  Congress  and  signed  into  law 
by  the  President,  ritouiring  air  carriers  to 
check  and  authori^iing  them  to  receive 
information  from  tjije  NDR  regarding  the 
motor  vehicle  drivmg  records  of 
individuals  who  ariq  seeking 
employment  with  ijr  carriers  as  pilots. 
This  agency  has  an  obligation  to  amend 
its  regulations  to  i      ' 
amendment  to  the 

Accordingly,  the  i 
not  been  withdrav 


jlement  this 
3R  Act. 

iterim  final  rule  has 
The  interim  final 


rule,  as  amended  herein,  becomes 
effective  upon  publication  of  this  final 
rule  in  the  Federal  itegister. 


Regulatory  Analsrses  and  Notice 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  will  not  have  any 
preemptive  or  retroactive  effect.  The 
enabling  legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agency  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  changes  in  this  final 
rule  merely  reflect  amendments 
contained  in  Public  Law  104-264. 
Accordingly,  a  full  regulatory  evaluation 
is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  action  on  small  entities. 
Based  on  the  evaluation,  we  certify  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  preparation  of 
a  Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act. 

There  are  reporting  requirements 
contained  in  the  regulation  that  this  rule 
is  amending  that  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted 
previously  to  and  approved  by  OMB, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  These  requirements  have 
been  approved  through  the  year  2000 
under  OMB  No.  2127-0001. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  it  will  not  have  any  significant 
impact  on  the  quaUty  of  the  human 
environment. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Accordingly,  the  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  23  CFR  Part  1327 

Highway  safety,  Litergovemmental 
relations.  National  Driver  Register,    ■ 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
interim  final  rule  pubUshed  in  the 
Federal  Register  of  May  19, 1997.  62  FR 
27193,  amending  23  CFR  part  1327,  is 
adopted  as  final,  with  the  following 
changes: 

PART  1327— PROCEDURES  FOR 
PARTICIPATING  IN  AND  RECEIVING 
INFORMATION  FROM  THE  NATIONAL 
DRIVER  REGISTER  PROBLEM  DRIVER 
POINTER  SYSTEM 

1.  The  authority  citation  for  Part  1327 
continues  to  read  as  follows: 

Authority:  Pub.L.  97-364.  96  Stat.  1740,  as 
amenjded  (49  U.S.C.  30301  etseq.];  delegation 
of  authority  at  49  CFR  1.50. 

§1327.6    [Amended] 

2.  Section  1327.6  is  amended  by 
changing  the  date  "September  30,  1997" 
in  paragraph  (f)(2)  to  "December  31. 
1997". 

Issued  on:  December  30. 1997. 
John  Womack, 

Acting  Chief  Counsel,  National  Highway 

Traffic  Safety  Administration. 

[FR  Doc.  97-34228  Filed  12-30-97;  1:56  pml 
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POSTAL  SERVICE 
39  CFR  Part  111 


Presort  Requirements  for  Periodicals 
Mail 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
revised  Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  a  sectional  center  facility 
(SCF)  level  of  sack  for  Periodicals 
automation  and  nonautomation 
mailings  of  nonletter-size  pieces.  An 
SCF  level  of  package  will  not  be  added. 
Only  5-digit  and  3-digit  packages  will  be 
permitted  in  the  SCF  sack.  SCF  sacks 
will  be  prepared  after  5-digit  and  3-digit 
sacJcs,  and  prior  to  preparing  ADC  sacks. 
EFFECTIVE  DATES:  Optional  preparation 
effective  January  5, 1998.  Preparation  of 


154  Federal  Register  /  Vol.  63,  No.  2  /  Monday,  January  5,  1998  /  Rules  and  Regulations 


the  SCF  level  of  sack  will  become 
required  with  implementation  of  the  R- 
97  rate  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Martin,  (202)  268-6351. 
SUPPI^IBITARY  INFORMATION:  As  part  of 
the  streamlining  of  presort  requirements 
under  Classification  Reform,  the  Postal 
Service  eliminated  SCF  packages  and 
sacks  on  July  1,  1996.  Some  Periodicals 
mailers  have  indicated  that  they  believe 
the  inability  to  sack  mail  to  the  SCF 
level  has  affected  the  service  of  their 
publications.  Many  mailers  of 
Periodicals  publications  prepare  5-digit 
and  3-digit  packages  that  contain  fewer 
than  six  pieces,  and  5-digit  and  3-digit 
sacks  that  contain  fewer  than  the 
required  24  pieces,  to  ensure  good  levels 
of  service.  This  results  in  increased  sack 
usage  by  mailers  and  increased  sack 
handlings  by  the  Postal  Service.  Re- 
instituting  SCF  sacks  would  allow 
Periodicals  mailers  to  consolidate  5- 
digit  and  3-digit  packages,  including 
"skin"  packages  containing  fewer  than 
six  pieces,  to  the  applicable  processing 
plant  for  service  reasons  without  having 
to  prepare  "skin"  3-digit  sacks. 
Preparing  SCF  sacks  also  will  provide 
the  opportunity  for  the  Postal  Service  to 
receive  many  5-digit  and  3-digit 
packages  sorted  to  a  finer  level  than  an 
area  distribution  center  (ADC)  sack. 
On  September  15. 1997,  the  Postal 
Service  published  for  public  comment 
in  the  Federal  Register  (62  FR  48191- 
48192)  a  proposed  rule  to  re-institute  an 
SCF  level  of  sack  for  Periodicals 
automation  and  nonautomation 
mailings  of  nonletter-size  pieces.  The 
proposed  rule  did  not  provide  for 
preparing  SCF  packages.  The  rule 
proposed  that  preparing  the  SCF  sack 
would  be  optional  for  the  period 
beginning  on  the  date  the  final  rule  was 
published  and  ending  on  the  effective 
date  of  the  preparation  rules  that  will  be 
placed  into  effect  as  a  result  of  the 
Docket  No.  R97-1  rate  case  proceedings, 
and  that  when  the  preparation  rules 
resulting  fttjm  the  rate  case  proceedings 
are  implemented,  preparing  the  SCF 
sack  would  become  mandatory. 

Comments  were  received  from  eight 
commenters,  including  three  mailer 
associations.  Three  commenters 
supported  the  proposal  to  prepare  only 
SCF  sacks. 

Four  commenters  requested  that 
Periodicals  mailers  be  permitted  to 
prepare  SCF  packages  as  well  as  SCF 
sacks.  Allowing  an  SCF  package  would 
add  another  level  of  piece  distribution 
for  many  of  the  larger  Postal  Service 
plants.  Mail  processing  plants  can  sort 
the  pieces  prepared  in  3-digit  packages 
to  5-digit  ZIP  Codes  in  one  handling. 


Mail  received  in  an  SCF  package  would 
in  most  cases  require  two  handlings  to 
sort  the  mail  to  the  5-digit  ZIP  Code 
level.  This  extra  handling  equates  to 
higher  costs  and  possible  delay  in 
delivery  of  the  pieces  in  these  packages. 
The  Postal  Service  believes  that  the  SCF 
sack  by  itself  should  help  improve 
servicd  for  Periodicals  publications, 
since  it  will  capture  volumes  fiom  ADC 
sacks  that  ciurently  are  not  being 
prepared  in  3-digit  "skin"  sacks.  Also, 
the  SCF  sack  should  help  to  reduce 
some  of  the  workload  for  mailers  that 
are  preparing  3-digit  "skin"  sacks  since 
they  will  be  able  to  prepare  a  single  SCF 
sack  instead  of  multiple  3-digit  sacks  for 
those  SCFs  that  process  mail  for  more 
than  one  3-digit  ZIP  Code  area. 
Accordingly,  the  Postal  Service  has 
determined  to  implement  only  an  SCF 
sack  at  this  time,  and  not  an  SCF 
package.  The  Postal  Service  will 
monitor  the  effiects  of  the  SCF  sack  on 
service  to  detennine  if  it  will  give  future 
consideration  to  implementing  an  SCF 
package. 

Two  commenters  stated  that 
preparing  the  SCF  sack  should  remain 
optional  and  not  become  a  required 
level  of  presort  with  implementation  of 
the  rules  for  the  Docket  No.  R97-1  rate 
case  proceedings.  One  of  these 
commenters  did  not  provide  a  reason  for 
this  comment.  The  other  commenter 
erroneously  believed  that  the  Postal 
Service  planned  to  require  preparing 
SCF  sacks  whenever  there  were  24 
pieces  for  the  SCF  area,  rather  than 
whenever  there  were  24  pieces  prepared 
in  5-digit  and  3-digit  packages 
remaining  for  the  SCF  area  after 
preparing  5-digit  and  3-digit  sacks.  This 
commenter  was  concerned  that  such  a 
revised  24-piece  rule  would  have 
required  mailers  to  prepare  5-digit  and 
3-digit  packages  containing  fewer  than 
six  pieces  ("skin"  packages)  in  certain 
instances  for  inclusion  in  SCF  sacks, 
which  would  have  had  an  adverse  affect 
on  some  bindery  operations.  The  Postal 
Service  is  not  revising  the  current 
process  for  preparing  packages  and 
sacks  for  Periodicals  mail.  Accordingly, 
mailers  will  still  have  the  option  of 
preparing  5-digit  and  3-digit  packages  of 
fewer  than  six  pieces  for  service  reasons 
under  the  provisions  of  revised  DMM 
M200.1.5  and  Ma20.1.7  in  this  final 
rule,  but  will  not  be  required  to  prepare 
such  packages.  The  Postal  Service 
believes  a  required  SCF  sack  level  will 
result  in  many  5-digit  and  3-digit 
packages  being  prepared  to  the  SCF 
level,  rather  than  being  placed  in  ADC 
sacks,  which  should  improve  service. 
Accordingly,  the  Postal  Service  has 
determined  to  make  an  SCF  sack  a 


required  level  of  sack  preparation  on  the 
effective  date  of  the  preparation  rules 
that  will  be  placed  into  effect  as  a  result 
of  the  Docket  No.  R97-1  rate  case 
proceedings,  and  to  make  the  SCF  sack 
optional  prior  to  that  time.- 

One  commenter  requested  that,  for 
ccmsistency,  an  SCF  level  of  sack  also  be 
added  to  Standard  Mail  (A)  preparation 
requirements.  The  SCF  level  of  sack  is 
being  added  to  Periodicals  mail 
preparation  standards  to  improve 
service  for  Periodicals  mail  and  to 
mitigate  some  of  the  need  for  mailers  to 
prepare  skin  sacks.  Standard  Mail  (A) 
mailers  are  not  permitted  to  prepare 
sacks  that  contain  less  than  me 
minimum  sacking  quantity  of  125  pieces 
or  15  pounds  of  mail.  The  Postal  Service 
therefore  has  determined  not  to  add  an 
SCF  level  of  sack  to  the  preparation 
standards  for  Standard  Mail  (A)  at  this 
time. 

Accordingly,  the  Postal  Service  has 
determined  to  reinstitute,  for  only 
nonletter-size  Periodicals  publications, 
an  SCF  sack  that  would  be  prepared 
after  all  required  5-digit  and  3-digit 
sacks,  and  prior  to  preparing  required 
ADC  sacks.  Effactive  immecuately, 
preparing  SCF  sacks  wrill  be  optional. 
Be^nning  on  the  effective  date  of  the 
preparation  rules  that  are  placed  in 
effect  as  a  result  of  the  Docket  No.  R97- 
1  rate  case  proceedings,  preparing  SCF 
sacks  will  become  mandatoiv. 

During  the  period  in  whicn 
preparation  of  the  SCF  sack  is  optional, 
mail  in  SCF  sacks  in  nonautomation  rate 
mailings  will  be  eligible  for  the  basic 
per-piece  rates.  For  mail  in  SCF  sacks  in 
automation  rate  mailings,  5-digit  and 
unique  3-digit  packages  of  six  or  more 
pieces  will  qualify  for  the  3/5 
automation  rate,  and  nonunique  3-digit 
packages  as  well  as  5-digit  and  3-digit 
packages  of  fewer  than  six  pieces  will 
qualify  for  the  basic  automation  per- 
piece  rates. 

For  the  interim  period  when 
preparing  SCF  sadcs  is  optional,  mailers 
who  choose  to  prepare  SCF  sacks  must 
prepare  them  for  each  SCF  in  the 
mailing  for  which  there  are  24  or  more 
pieces  of  mail  prepared  in  5-digit  and/ 
or  3-digit  packages  remaining  after 
preparing  5-digit  and  3-digit  sacks.  At 
the  mailer's  option,  SCF  sacks  also  may 
be  prepared  that  contain  fewer  pieces  (a 
minimum  of  one  package). 

The  standard  to  prepare  required 
origin/optional  entry  3-digit  sacks  will 
not  apply  to  Periodicals  publications  for 
which  SCF  sacks  are  prepared.  Instead, 
mailers  opting  to  prepare  SCF  sacks 
must  prepare  required  origin/optional 
entry  SCF  sacks.  At  the  time  SCF  sacks 
become  a  required  level  of  sortation,  the 
standard  to  prepare  required  origin/ 
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optional  entry  3-tiigit  sacks  will  be 
deleted  and  preparation  of  required 
origin/optional  entry  SCT  sacks  will 
become  the  new  standard. 

For  the  reasons  jdiscussed  above,  the 
Postal  Service  he^by  adopts  the 
following  amendtiients  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  3p  CFR  part  111). 

List  of  Subjects  iiii39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.G  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001^^011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Miiiual  as  set  forth 
below: 

M    Mail  Preparajtion  and  Sortation 

MOOO    General  Preparation  Standards 
MOW    Mailpiecek 
MOll    Basic  StaMards 
1.0    Terms  and  Qdnditions 


1.2    Presort  Level 


(Redesignate  c^jent  1.2j  through 
1.2m  as  1.2k  through  l.2n  respectively; 
insert  new  l.2j  to  read  as  follows:] 

j.  Origin/option^t  entry  SCF:  the 
separation  includes  packages  for  one  or 
more  3-digit  areas  served  by  the  same 
sectional  center  facility  (SCF)  (see  L002. 
Coliunn  C  or  LOOS)  in  whose  service 
area  the  mail  is  verified/entered.  Subject 
to  standard,  this  separation  ii  required 
regardless  of  the  volume  of  mail. 

*  •  •  *  !  '      • 

1.3    Preparation  I^tructions 

[Redesignate  ciutiient  1.3j  through  1.3p 
as  1.3k  through  1.3Q  respectively;  insert 
new  1.3j  to  read  as  follows:] 

j.  An  origin/optional  entry  SCF  sack 
contains  all  5-digit!  and  3-digit  packages 
(regardless  of  quanit|ty)  for  the  SCF  in 
whose  service  area  the  mail  is  verified. 
At  the  mailer's  option,  such  a  sack  may 
be  prepared  for  the  feCF  area  of  each 
entty  post  office.  T^is  presort  level 
applies  only  to  nohletter-size 
Periodicals  prepare^  in  sacks. 


A4030    Containers 


M032    BarcodM  Labels 

1.0    Basic  Standards— Tray  and  Sack 
Labels 


1.3    Content  Line  (Line  2) 

[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  PER  Flats— Automation 
to  read  as  follows:) 


Qass  and  maiNng 


,  Human  readable 
CIN         Content  line 


PER  Flats^-Automation 

*  *  *  *  • 

SCF  sacks  377    PER  FLTS  SCF 

BC 


[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  PER  Flats— 3/5  and  Basic 
to  read  as  follows:] 

PER  Flats— 3/5  and  Basic 


Class  and  maJing 


Human  readable 


CIN 


Content  line 


SCF  sacks 384 


PER  FLTS  SCF 
NONBC 


[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  NEWS  Flats- 
Automation  to  read  as  follows:] 


Class  and  mailing 


Human  readable 


CIN 


Content  tine 


1.5  Low-Volume  Packages  and  Sacks 
[Amend  1.5  to  read  as  follows:]  size 

Periodicals  may  be  prepared  in  packages 
containing  fiawer  than  six  pieces,  and  in 
sacks  containing  as  few  as  one  such 
package,  when  the  publisher  determines 
that  such  preparation  improves  service. 
These  low-volume  packages  may  be 
placed  on  5-digit.  3-digit,  and  SCF 
pallets  under  M045. 
[Add  new  1.6  to  read  as  follows:] 

1.6  Optional  SCF  Sack 

Mailers  of  nonletter-size  Periodicals 
have  the  option  to  prepare  an  SCF  sack 
level.  If  mailers  choose  to  prepare  SCF 
sacks,  they  must  prepare  them  for  all 
SCF  destinations  in  the  mailing  for 
which  there  are  24  or  more  pieces 
prepared  in  5-digit  or  3-digit  packages, 
under  3.1.  When  SCF  sacks  are 
prepared,  required  origin/optional  entry 
3-digit  sacks  must  not  be  prepared  and 
required  origin/optional  entry  SCF  sacks 
must  be  prepared. 

3.0  Sack  Preparation  (Flat-Size  Pieces 
and  Irregular  Parcels) 

3.1  Sack  Preparation 

[Redesignate  current  3.1e  and  3. If  as 
3.1f  and  3.1g  respectively;  insert  new 
3.1e  to  read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 
•        •        •        *        • 

e.  Optional  SCF:  required  at  24  pieces 
(no  minimum  for  required  origin/ 
optional  entry  SCF),  optional  with  one 
six-piece  package  minimum  except 
under  1.5;  for  Line  1.  use  L002.  Column 
C. 


EWS  Flats— Automation 


hd820    Flat-Size  Mail 


SCF  sacks 477    NEWS  FLTS  SCF    1.0    Basic  Standards 

^  ^         *        •        .        .        , 


[Amend  Exhibit  1.3a  by  inserting  the 
following  between  3-digit  sacks  and 
ADC  sacks  for  NEWS  Flats— 3/5  and 
Basic  to  read  as  follows:] 

NEWS  Flats— 3/5  and  Basic 


Class  and  mailing 


Human  readable 


CIN 


Content  line 


SCF  sacks  484 


NEWS  FLTS  SCF 
NONBC 


M200    Periodicals  (Nonautomation) 
1.0    BASIC  STANDARDS 


1.7    Exception— Periodicals 

[Amend  1.7  to  read  as  follows:] 
As  a  general  exception  to  3.1a,  3.1b. 
and  3.2a  through  3.2c,  Periodicals  may 
be  prepared  in  packages  containing 
fewer  than  six  pieces,  and  in  sacks 
containing  as  few  as  one  such  package, 
when  the  publisher  determines  that 
such  preparation  improves  service. 
These  low-volume  packages  may  be 
placed  on  5-digit,  3-digit,  and  SCF 
pallets  under  M045. 
[Add  new  1.8  to  read  as  follows:] 
1.8    Optional  SCF  Sack— Periodicals 
Mailers  of  Periodicals  have  the  option 
to  prepare  an  SCF  sack  level.  If  mailers 
choose  to  prepare  SCF  sacks,  they  must 
prepare  them  for  all  SCF  destinations  in 
the  mailing  for  which  there  are  24  or 
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more  pieces  prepared  in  5-digit  or  3- 
digit  packages,  under  3.2.  When  SCF 
sacks  are  prepared,  required  origin/ 
optional  entry  3-digit  sacks  must  not  be 
prepared  and  required  origin/optional 
entry  SCF  sacks  must  be  prepared. 
***** 

3.0    Periodicals 


3.2    Sack  Preparation    . 

(Redesignate  current  3.2c  and  3. 2d  as 
3. 2d  and  3.2e  respectively;  add  new  3.2c 
to  read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 
***** 

c.  Optional  SCF:  required  at  24  pieces 
(no  minimum  for  required  origin/ 
optional  entry  SCF),  optional  with  one 
six-piece  package  minimum  except 
under  1.7;  for  Line  1,  use  L002,  Column 
C. 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  to  reflect  these 
changes. 
Neva  R.  Watson, 

Alternative  Liaison. 

[FR  Doc.  98-8  Filed  1-2-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300596;  FRL-6762-4] 
RIN  2070-AB78 

Dicloran;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
dicloran,  2,6-dichloro-4-nitroaniline  in 
or  on  peanuts.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  peanuts.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  dicloran  in  this 
food  commodity  pursuant  to  section 
.  408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
October  31,  1999. 

DATES:  This  regulation  is  effective 
January  5, 1998.  Objections  and  requests 


for  hearings  must  be  received  by  EPA  on 
or  before  March  6, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005961, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
3005961,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  EIC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3005961.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich.  Registration 
Division  {7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  (703)  308-9359,  e-mail: 
dietrich.virginia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  fungicide, 
dicloran,  2,6-dichloro-4-nitroaniline,  in 
or  on  peanuts  at  3  part  per  million 
(ppm)  for  peanuts  and  6  ppm  for  {)eanut 


oil.  This  tolerance  will  expire  and  is 
revoked  on  October  31, 1999.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(HFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  grater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRI^5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  frt>m  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
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an  emergency  exerjiption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  at  period  for  public 
comment.  '  i 

Because  decisicir^s  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  irtterpretation  and 
implementation  of  jthe  FQPA,  EPA  does 
not  intend  for  its  aj:tions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standaird  to  other  tolerances 
and  exemptions,    j 

II.  Emei^ency  Exemption  for  dicloran 
on  peanuts  and  FFpCA  Tolerances 

The  Oklahoma  Department  of 
Agriculture  requej.led  a  specific 
exemption  for  the  vise  of  dicloran  on 
peanuts  due  to  the  pigh  rainfall  and 
corresponding  higr  fungal  disease 
incidence  in  Oklah  ama  this  year.  After 
having  reviewed  t|iB  submission,  EPA 
has  authorized  undier  FIFRA  section  18 
the  use  of  dicloran  Dn  peanuts  for 
control  of  Sclerotima  blight  in 
Oklahoma.  j 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  pre$^nted  by  residues  of 


inuts.  In  doing  so, 
new  safety  standard 


dicloran  in  or  on 
EPA  considered  tj 

in  FFDCA  section  i4b8(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  th^  new  safety  standard 
and  with  FIFRA  sejdtion  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  libn-routine  situation 
and  to  ensure  thaUhe  resulting  food  is 
safe  and  lawful.  EI^^  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  ihis  tolerance  will 
expire  and  is  revoked  on  October  31. 
1999,  under  FFCJCAi  section  408(1)(5). 
residues  of  the  pestijcide  not  in  excess 
of  the  amounts  specified  in  the 
tolwance  remaining  in  or  on  peanuts 
after  that  date  will  not  be  unlawful, 
provided  the  pestiaide  is  applied  in  a 
manner  that  was  laUful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  wy  experience  with, 
scientific  data  on,  6t  other  relevant 
information  on  thisi  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  erridrgency  conditions 
EPA  has  not  made  any  decisions  about 
whether  dicloran  nj^ts  EPA's 
registration  requirements  for  use  on 
peanuts  or  whether  a  permanent 
tolerance  for  this  us  a  would  be 
appropriate.  Under  tnese  circumstances. 


EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
dicloran  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Oklahoma  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  dicloran,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Risk  Assessment  and  Statutory 
Findings 

.  EPA  performs  a  number  of  analyses  lo 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  H'A  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 


below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  fttjm  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
hundredfold  MOE  is  based  on  the  same 
rationale  as  the  hundredfold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
ftx)m  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "jchronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalatiori 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
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will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  Exposure,  are  aggregated. 
High-end  exposures  from  all  t^ee 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assiunptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built'into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods*for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 


residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  expKJsed  population  subgroup 
(non-nursing  infants  less  than  1  year 
old)  was  not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  dicloran  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
2,6-dichloro-4-nitroaniline  on  peanuts 
at  3  ppm  for  peanuts  and  6  ppm  for 
peanut  oil.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information     .. 
concerning  the  variability  of  the 


sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  dicloran  are 
discussed  below. 

1.  Acute  toxicity.  No  acute  dietary 
toxicity  (risk)  endpoints  have  been 
identified  at  this  time  for  Dicloran 
(dichloronitroaniline;  DCNA). 
Therefore,  this  assessment  is  not 
required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  No  short-  or  intermediate-term 
toxicity  end  points  were  found  to  be 
appropriate  by  the  Agency's  Ad  Hoc 
Toxcity  Endpoint  Selection  Committee 
(AHTESC). 

3.  Chronic  toxicity.  For  dietary  risk, 
EPA  has  established  the  Reference  dose 
(RfD)  for  dicloran  at  0.025  milligrams/ 
kilogram/day  (mg/kg/day).  This  RfD  is 
based  on  a  2-year  feeding  study  in  dogs 
with  a  NOEL  of  2.5  mg/kg/day  and  an 
uncertainty  factor  of  100.  The  lowest 
observed  effect  level  (LOEL)  is  based  on 
increased  liver  weights  and  histological 
changes  at  75.0  mg/kg/day.  The  Agency 
also  determined  that  a  chronic  toxicity 
endpoint  and  risk  assessment  for 
dicloran  is  not  required  since  the  use  of 
dicloran  on  a  short-term  basis  for  this 
emergency  exemption  does  not  present 
a  chronic  occupational  exposure 
scenario. 

4.  Carcinogenicity.  Dicloran  has  not 
been  classified  by  the  Cancer  Peer 
Review  Committee.  However,  no  cancer 
risks  have  been  identified  in  either  the 
mouse  or  the  rat  study  by  the  Agency's 
Ad  Hoc  Toxicity  Endpoint  Selection 
Committee. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.200)  for  the  residues  of  2,6- 
dichloro-4-nitroaniline,  in  or  on  a 
variety  of  raw  agricultural  commodities 
at  levels  ranging  bom  0.1  ppm  in 
cottonseed  to  20  ppm  in  several  fruits. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposiu«s  and 
risks  from  dicloran  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  fOod-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect- otconcem  occurring  as  a  result  of 
a  one  day  or  single  exposure.  After 
reviewing  data  available  on  the  acute 
toxicity  of  dicloran.  the  Agency 
concluded  that  no  such  toxicological 
endpoint  of  concern  was  demonstrated. 
The  Agency  further  concluded  that  a 
risk  assessment  for  this  endpoint  was 
not  necessary. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  the  Agency  has  made 
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conservative  assui^tion»  -  100%  of  the 
peanuts  treated.  F6t  most  other 
commodities  having  Dicloran 
tolerances,  anticip^ed  residues  from 
monitoring  data  ware  utilized.  For 
several  crops  wheiJQ  it  appears  that  no 
registrations  exist,  tolerance  levels  were 
used  even  though  zero  may  have  been 
more  appropriate.  Even  though 
monitoring  data  were  used  for  a  number 
of  commodities,  the  risk  assessment  still 
results  in  an  overesiimation  of  human 
dietary  exposure.  Thus,  in  making  a 
safety  determinatiti^  for  this  tolerance, 
the  Agency  is  takih^  into  account  this 
conservative  exposure  assessment. 
The  existing  Dicloran  tolerances 
(published,  pendicjg,  and  including  the 
necessary  section  19  tolerance(s))  result 
in  an  Anticipated  Residue  Contribution 
(ARC)  that  is  equivalent  to  the  following 
percentages  of  the  RfD: 


Subgroups 



Percentage 
ofRFD 

U.S.  Population  (48  Stlrtes) 

Nursing  Inlants  (<  1  year  old)  .. 
Non-Nursing  Infants  {<  1  year 

oW)  L 

Children  (1-6  years  oi<0 

Children  (7-12  years  0)d) 

2.6 
7.1 

11.3 
5.6 
3.7 

2.  Fmm  drinking  Water.  Based  on 
information  in  the  Agency's  files. 
Dicloran  is  persistent  and  somewhat 
mobile.  There  are  nlc^  established 
Maximiun  Contaminant  Levels  for 
residues  of  Diclorait|in  drinking  water. 
No  health  advisory  Ijsvels  for  Dicloran  in 
drinking  water  have  been  estabUshed. 

Because  the  Agency  lacks  sufficient 
water-related  exposhkre  data  to  complete 
a  comprehensive  diinking  water  risk 
assessment  for  manki  pesticides,  EPA 
has  commenced  anoj  nearly  completed  a 
process  to  identify  tireasonable  yet 
conservative  boundli^g  figure  for  the 
potential  contributiUi  of  water  related 
exposure  to  the  aggUgate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimat^  residue  levels  in 
water  for  a  number  laf  specific  pesticides 
using  various  data  sJQurces.  The  Agency 
then  applied  the  estjibated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpojints  (Rfl3s  or  acute 
dietary  NOELs)  andjissumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  com^inated  water,  the 
ranges  the  Agency  iijcontinuing  to 
examine  are  all  well  below  the  level  that 
would  cause  Diclor4i^  to  exceed  the  RfD 
if  the  tolerance  beingj  considered  in  this 
document  were  gran]  ad.  The  Agency 


has  therefore  concluded  that  the 
potential  exposures  associated  with 
Dicloran  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  bom  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Dicloran  currently  has  no  registered 
uses  on  residential  non-food  sites. 
Therefore,  there  is  no  residential  non- 
food exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  requires  tha. 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposing  data,  but  also  scientific 
pohcies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
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Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechainism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  detennine  whether 
dicloran  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
dicloran  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  dicloran  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  Agency's  Ad  Hoc 
Toxicity  Selection  Committee  (TESC) 
did  not  identify  an  acute  dietary  end 
point  for  dicloran  and  determined  that 
this  risk  assessment  is  not  appropriate. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  dicloran  from  food  will 
utilize  2.6%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  which 
is  discussed  below.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  dicloran  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
dicloran  residues. 

3.  Short-  and  intermediate-term  risk. 
The  ad  hoc  TESC  determined  that  there 
are  no  short  term  or  intermediate  term 
toxicological  endpoints.  Additionally, 
the  ad  hoc  TESC  has  determined  that 
there  are  no  non-dietary,  non- 
occupational, i.e.  residential  uses 
registered  for  Dicloran.  Therefore  no 
short  term  or  intermediate  term 
aggregate  exposure  assessments  were 
conducted. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  Cancer  Peer  Review  Committee 
has  not  reviewed  or  classified  Dicloran 
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as  to  its  cancer  potential.  However,  no 
carcinogenicity  potential  has  been 
identified  in  either  the  long  term  mouse 
or  rat  studies. 

E.  Aggregate  Risks  and  Detemtination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
dicloran,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to-evaluate  adverse  efliects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provic^ 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  efiiBcts  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  diffierent  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  throtigh  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-sf>ecies 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  imder 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regardiUg  the  adequacy  of  the 
standard  MOE/safetv  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOEL  was  100  mg/ 
kg/day.  based  on  CNS  depression  at  the 
LOEL  of  200  mg/kg/day.  The 
developmental  (fetal)  NOEL  was  100 
mg/kg/day.  based  on  decreased  body 
weight,  skeletal  variations  and  visceral 
variations  at  the  LOEL  of  200  mg/kg/ 
day.  In  the  developmental  (feeding) 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOEL  was  1.000  ppm  which 
was  equivalent  to  30  mg/kg/day.  the 
highest  dose  tested.  The  developmental 
(pup)  NOEL  was  30  mg/kg/day.  The 
reproductive  (pup)  NOEL  was  30  mg/kg/ 
day.  the  highest  dose  tested. 


iii.  Reproductive  toxicity  study.  In  the 
3  generation  (single  dose)  reproductive 
toxicity  study  in  rats,  the  maternal 
(systemic)  NOEL  was  100  ppm  which 
was  equivalent  to  5.0  mg/kg/day.  The 
developmental  (pup)  NOEL  was  5.0  mg/ 
kg/day.  The  reproductive  (pup)  NOEL 
was  5.0  mg/kg/day. 

iv.  Pre-  ana  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  DCNA  is 
not  complete  with  respect  to  the  current 
data  requirements.  However,  there  are 
no  pre-  or  post-natal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  available  rat  and  rabbit 
developmraital  toxicity  studies  and  the 
three  generation  rat  reproductive  study. 
The  NOEL  for  maternal  and 
developmental  toxicity  are  at  the  same 
dose  level  in  rat  and  rabbit.  This 
indicates  no  extra  pre-natal  sensitivity 
for  infants  and  children.  The  request  for 
a  rabbit  gavage  study  to  replace  the 
dietary  developmental  study  does  not 
suggest  any  extra  pre-natal  sensitivity  is 
present  in  the  current  study  but  is 
required  to  fuIBll  current  guideline 
requirements.  The  current  three 
generation  rat  reproduction  study 
demonstrated  no  additional  pre-  or  post- 
natal extra  sensitivity  for  infants  and 
children  since  the  maternal 
reproductive  and  developmental  NOELs 
occurred  at  the  same  dose  levels.  The 
replacement  study  is  being  requested  to 
fulfill  ciurent  guideline  requirements 
(e.g.  for  the  reproduction  study,  a  study 
testing  two  generations  and  three  doses 
is  being  conducted).  Based  on  the 
developmental  and  reproductive  studies 
discussed  above  for  DCNA  there  does 
not  appear  to  be  an  extra  sensitivity  for 
pre-  and  post-natal  effects. 

V.  Conclusion.  Based  on  the  above 
EPA  concludes  that  the  available  data 
support  use  of  die  standard  hundredfold 
margin  of  exposure/uncertainty  factor 
and  that  an  additional  factor/margin  of 
safety  is  not  needed  to  protect  infants 
and  children. 

2.  Acute  risk.  The  ad  lioc  TESC  did 
not  identify  an  acute  dietary  end  point 
for  DCNA  and  determined  that  this  risk 
assessment  is  not  required.  Therefore  no 
Aggfegate  acute  risk  assessment  was 
performed. 

The  Agency  acknowledges  the 
potential  for  exposure  to  Dicloran  in 
drinking  water,  but  does  not  expect  that 
exposiue  would  resiilt  in  aggregate 
MOEs  (food  plus  water)  that  woiUd 
exceed  the  Agency's  level  of  concern  for 
acute  dietary  exposure. 

3.  Chronic  risK.  Using  the 
conservative  exposure  assiunptions 
described  above.  EPA  has  concluded 
that  aggregate  exposiue  to  dicloran  from 
food  will  utilize  from  11.3%  for  non- 


nursing  infants  less  than  1  year  old.  to 
5.6%  for  children  1-6  years  old  of  die 
RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  Uie  RfD 
represents  the  level  at  or  below  which 
'^^y  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  dicloran  in  drinking 
water  and  frtim  non-dietttry.  non- 
occupational exposiue.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  tiiat 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infonts  and  children 
frtmi  aggregate  exposure  to  dicloran 
residues. 

4.  Short-  or  intermediate-term  risk. 
The  Agency's  ad  hoc  TESC  determined 
that  there  are  no  short  term  or 
intermediate  term  toxicological 
endpoints.  Additionally,  the  ad  hoc 
TESC  has  determined  that  there  are  no 
non-dietary,  non-occupational,  i.e. 
residential,  uses  registered  for  Dicloran. 
Therefore  no  short  term  or  intermediate 
term  aggregate  exposure  assessments 
were  conducted. 

V.  Other  Consideralioiis 

A.  Metabolism  In  Plants  and  Aidmals 

For  this  section  18  request  only,  the 
nature  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  the  parmt  compoiud  2,6- 
dichloro-4-nitroanaline  as  specified  in 
40  CFR  180^00. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  avaikble  in  PAM II  to  enforce  the 
tolerance  expression. 

C.  Magnitude  cf  Residues 

Residues  of  Dicloran  are  not  expected 
to  exceed  3.0  ppm  in/on  peanuts  or  6.0 
ppm  in  its  proosssed  byproducts 
peanuts,  oil  as  a  result  of  this  section  18 
use.  A  time-limited  tolerance  should  be 
estriilished  at  this  level.  Secondary 
residues  are  not  expected  in  animal 
commodities  as  no  feed  items  are 
associated  with  this  section  18  use. 

D.  International  Residue  Limits 

niere  are  no  COIKX,  Canadian  or 
Mexican  limits  for  Dicloran  on  peanuts. 

E.  Rotational  Crop  Restrictions. 

The  planting  of  spinach  is  restricted 
as  a  follow-up  crop  to  onions,  garlic  and 
shallots,  and  the  planting  of  tomatoes  is 
restricted  as  a  follow-up  crop  to  sweet 
potatoes. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  2,6-dichloro-4- 
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pe^^uts  at  3  ppm  for 
for  peanut  oil. 


>r  exposures 
ausetheRfD 
ilow  which 


nitroaniline  in 
peanuts  and  6  ppi^ 

Vn.  Objections  aii4  Hearing  Requests 

The  new  FFDCAj  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  W  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the]  neriod  for  filing 
objections  is  60  d^ts,  rather  than  30 
days.  EPA  current|y  has  procedural 
regulations  whichigovem  the 
submission  of  obj4<ttions  and  hearing 
requests.  These  re^iilations  will  require 
some  modification  to  reflect  the  new 
law.  However,  untii|  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  maj|,lby  March  6, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  Piay  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  4t  the  address  given 
above  (40  CFR  178i.fc0).  A  copy  of  the 
objections  and/or  jjiearing  requests  filed 
with  the  Hearing  Qlprk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  Objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  th^  fee  prescribed  by 
40  CFR  180.33(i).  ilda  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  sucil  issues,  and  a 
summary  of  any  evji  dence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  heariiji;  will  be  granted  if 
the  Administrator  jietermines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  am  i  substantial  issue 
of  fact;  there  is  a  repsonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  i^ Established,  resolve 
one  or  more  of  sucliij  issues  in  favor  of 
the  requestor,  takir|g  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  mann^  •  sought  by  the 
requestor  would  bej  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  con  idential  by  marking 
any  part  or  all  of  th^t  information  as 
Confidential  Busing  is  Information  (CBI). 
Information  so  marfced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forthlin  40  CFR  part  2. 
A  copy  of  the  inforoiation  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005961  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  action  finalizes  a  tolerance  under 
FFDCA  section  408(e).  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatorv  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 


Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1 7, 1 997. 

James  lones 

Acting  Director.  Office  of  Pesticide  Programs. 

therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.200,  by  revising  the  section 
heading,  designating  the  existing  text  as 
paragraph  (a),  adding  a  paragraph 
heading,  designating  the  text  following 
the  heading  as  paragraph  (a)(1). 
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designating  the  text  followring  the  table 
as  paragraph  (a)(2),  and  by  adding 
paragraph  (b),  and  by  adding  and 
reserving  paragraphs  (c)  and  (d)  with 
headings  to  read  as  follows: 

fiaazoo    Didoran:  tolerances  for 
resMuea. 

(a)  General.  (1)  *        •        • 
(2)*        *        • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  fungicide, 
dicloran,  2,6-dichloro-4-nitroaniline  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


Conunod- 

ity 

Parts  per 
miHion 

Expiration/Rev- 
ocation Date 

Peanut,  oil 
Peanuts  ... 

6.0 
3.0 

10/31/99 
10^1/99 

(c)  Tolerances  with  regional 
registrations.  Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc  9»-73  Filed  1-2-98;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart54 
[FCC97-419] 

Procadura  for  Designation  of  Eligible 
Talaconvnunications  Carriers  Pursuant 
to  Section  214<eM6)  of  the 
Communications  Act 

AQBCY:  Federal  Communications 
Commission. 

ACTION:  Rules  of  agency  procedure  and 
practice. 


SUMMARY:  This  action  establishes  the 
procedures  the  Commission  will  use  in 
implementing  Public  Law  105-125 
(enacted  December  1. 1997),  which 
added  subsection  (e)(6)  to  section  214(e) 
of  the  Communications  Act  of  1934,  as 
amended  (the  Act).  New  section 
214(e)(6)  provides  for  the  designation  of 
eligible  telecommunications  carriers  by 
the  Federal  Communications 
Commission  (Commission)  in  certain 
limited  circiunstances  for  common 
carriers  that  are  not  subject  to  the 
jurisdiction  of  a  state  commission. 
DATES:  Effective  January  5, 1998. 
AOOAESSES:  One  original  and  five  copies 
of  all  petitions  and  comments  must  be 


sent  to  Magalie  Roman  Sales,  Secretary, 
Federal  Commimicadons  Commission. 
1919  M  Street.  N.W..  Washington.  D.C. 
20554.  Three  copies  also  should  be  sent 
to  Sheryl  Todd.  Universal  Service 
Branch,  Accoimting  and  Audits 
Division.  Common  Carrier  Bureau.  2100 
M  Street.  N.W..  8th  Floor.  Washington, 
D.C.  20554.  One  copy  must  be  sent  to 
the  Commission's  contractor. 
International  Transcription  Service, 
1231  20th  Street.  N.W..  Washington. 
D.C.  20037.  (202)  857-3800.  In  addition 
to  filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  234. 1919  M  Street. 
N.W..  Washington.  DC  20554.  See  the 
Siff>PLBKCNrARY  INFORMATION  section  for 
electronic  filing  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Yates.  Legal  Coimsel,  Common 
Carrier  Bureau.  (202)  418-1500,  or 
Cheryl  Leanza.  Common  Carrier  Bureau. 
(202)  418-7400.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Public 
Notice  contact  Judy  Boley  at  202-418- 
0214,  or  via  the  Internet  at 
jboleyQfcc.gov. 

SUPPLEMBTTARY  MFORMATKM:  This 
information  collection  has  been 
approved  by  OMB  3060-0810, 
expiraticHi  date  of  May  31, 1998.  This 
Public  Notice  establishes  the  procedures 
the  Commissi(»i  will  use  in 
implementing  Public  Law  105-125 
(enacted  December  1, 1997),  which 
added  subsection  (e)(6)  to  section  214(e) 
of  the  Communications  Act  of  1934,  as 
amended  (the  Act).  Public  Law  105-125, 
111  Stat.  2540  (1997).  Section  214(e)(1) 
of  the  Act  provides  that  common 
carriers  designated  as  "eligible 
telecommunications  carriers"  are 
eligible  to  receive  universal  service 
support  in  accordance  with  section  254 
of  the  Act.  47  U.S.C.  sees.  214(e)(1)  and 
254;  see  Federal-State  Joint  Board  on 
Universal  Service,  CC  Docket  No.  96-45, 
Report  and  Order.  62  FR  32862.  June  17, 
1997  [Universal  Service  Order).  Section 
214(e)(2)  of  the  Act  provides  that  state 
commissions  shall  designate  eligible 
telecommimications  carriers.  See  47 
U.S.C.  sec.  214(e)(2).  For  purposes  of  the 
designation  requirement,  "state 
commission"  is  defined  in  section  3(47) 
of  the  Act  as  a  "commission,  board,  or 
official  (by  whatever  name  designated) 
which  under  the  laws  of  any  State  has 
regulatory  jurisdiction  with  respect  to 
intrastate  operations  of  carriers."  47 
U.S.C.  sec.  3(47).  Until  its  recent 
amendment,  section  214(e)  did  not 
address  how  common  carriers  not 


subject  to  the  jurisdiction  of  a  state 
commission  would  be  designated.  New 
section  214(e)(6)  provides  !m  the 
designation  of  eligible 
telecommunications  carriers  by  the 
Federal  Communications  Commission 
(Commission)  in  certain  limited 
circumstances  for  common  carriera  that 
are  not  subject  to  the  jiuisdiction  of  a 
state  commission.  See  143  Cong.  Rec. 
S12,568  (daily  ed.  Nov.  13, 1997) 
(stating  that  the  amendment  was 
intended  to  correct  an  "oversight"  in  the 
statute  regarding  certain  carries,  such 
as  tribally  owned  common  carriera,  that 
may  fall  outside  the  jurisdiction  of  a 
state  commission  and  that  the 
amendment  "does  nothing  to  alter  the 
existing  jurisdiction  that  state 
commissions  have  over  local  exchange 
carriera  or  providers  of  commercial 
mobile  radio  services.").  We  set  forth 
herein  the  procedures  that  carriera  must 
use  in  requesting  such  designation  from 
the  Commission.  Any  carrier  that  is  able 
to  be  or  has  already  been  designated  as 
an  eligible  telecommunications  carrier 
by  a  state  commission  is  not  required  to 
receive  such  designation  from  the 
Commission.  We  delegate  to  the  Chief, 
Common  Carrier  Bureau,  the  authority 
to  designate  carriera  as  eligible 
telecommunications  carriera.  pursuant 
to  section  214(e)(6). 

Carriera  seeking  designation  from  the 
Commission  purauant  to  section 
214(e)(6)  must  dranonstrate  that  they 
fulfill  the  requirements  of  section 
214(e)(1).  Accordingly,  carriera  seeking 
designation  from  the  Commission  are 
instructed  to  file  a  petition  that  sets 
forth  the  following  information: 

1.  A  ceitification  and  brief  statement  of 
supporting  facts  demonstrating  that  the 
p^tioner  is  "not  subject  to  the  jurisdiction 
of  a  state  commission". 

2.  A  certification  that  the  petitioner 

Erovides  all  services  designated  for  support 
y  the  Commission  pursuant  to  section 
254(c).  To  meet  the  requirements  of  section 
214(e)(1)  of  the  Act,  a  carrier  must  offer  all 
of  the  services  designated  for  support  by  the 
Commission  pursuant  to  section  254(c).  47 
U.S.C  sec.  214(e)(1)(A).  The  Commission  has 
designated  the  following  services  for  support: 
single-party  service;  voice  grade  access  to  the 
public  switched  network;  Dual  Tone 
Multifrequency  (DTMF)  signalling  or  its 
functional  equivalent;  access  to  emergency 
services  including,  in  some  circimistances, 
access  to  911  and  Enhanced  911  (E911); 
access  to  operator  services;  access  to 
interexchange  service;  access  to  directory 
assistance;  and  toll  limitation  services  for 
qualifying  low-income  consimiers.  See 
Universal  Service  Order.  62  FR  32862,  )une 
17, 1997. 

a.  If  the  petitioner  seeks  an  extension  of 
time  in  order  to  implement  the  Commission's 
requirements  to  offer  single-party  service, 
access  to  E911,  or  toll-limitation  services  for 
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Lifeline  consumers,  the  ^itioner  must 
demonstrate  that  it  has;  net  the  criteria  set 
forth  by  the  Commissiqii  to  receive  such  an 
extension  of  time.  See  Universal  Service 
Order.  62  FR  32862.  JupB  17, 1997. 

b.  If  the  petitioner  sefelcs  a  waiver  of  the 
prohibition  against  disconnecting  Lifeline 
service  for  non-payment  of  toll  chai^ges,  the 
petitioner  must  demonstrate  that  it  meets  the 
requirements  of  §  54.401(b)(1)  of  the 
Commission's  rules;  Section  54.401(b)(1)  of 
the  Commission's  rules  provides  that  a 
carrier  may  receive  a  wiaiver  of  the  no- 
disconnect  rule  if  it  deplonstrates  that:  (1)  it 
would  incur  substantial  costs  in  complying 
with  this  requirement;  [])  it  offers  toll 
limitation  to  its  qualifying  low-income 
consumers  without  ch^e;  and  (3)  telephone 
subscribership  among  kiw- income  consumers 
in  the  carrier's  service  area  is  greater  than  or 
equal  to  the  national  subscribership  rate  for 
low-income  consumersj.  j47  CFR  54.401(b)(i)- 
(iii).  ] 

3.  A  certification  that  the  petitioner  offers 
the  supported  services  ''either  using  its  own 
fecilities  or  a  combinatic^n  of  its  own 
fecilities  and  resale  of  qiiother  carrier's 
services".  47  U.S.C  sec.  214(e)(1)(A). 

4.  A  description  of  htiw  the  petitioner 
"advertise(s)  the  availability  of  the 
(supported)  services  and  the  charges  therefor 
using  media  of  general  distribution";  47 
U.S.C.  sec.  214(e)(1)(B). 

5.  If  the  petitioner  meAts  the  definition  of 
a  "rural  telephone  company"  pursuant  to 
section  3(37)  of  the  Actljhe  petitioner  must 
identify  its  study  area.  ^  47  U.S.C  sec. 
214(e)(5)  (defining  the  service  area  of  nual 
telephone  companies  as  "such  company's 
'study  area' . . .  ");  47  U.S.C.  sec.  153(37).  If 
the  petitioner  is  not  a  niral  telephone 
company,  the  petitioner  must  include  a 
detailed  description  of  ^he  geographic  service 
area  that  it  requests  the|(|k>nunission 
designate.  [ 

In  addition,  in  ord^r  to  be  eligible  for 
any  new,  modified  or  renewed 
instrument  of  authoritation  from  the 
Commission,  includiiig  authorizations 
issued  pursuant  to  section  214  of  the 
Act,  all  petitioners  mttst  certify  that 
neither  the  petitionei  nor  any  part3rto 
the  application  is  sultject  to  a  dmial  of 
federal  beneHts,  incluping  Commission 
benefits,  pursuant  to  aectidn  5301  of  the 
Anti-Drug  Abuse  Act  pf  1988.  47  CFR 
1.2002(a);  21  U.S.C.  ^c.  862.  We  note 
that  this  provision  does  not  apply  to, 
inter  alia,  "Federal,  State,  or  local 
govertunental  entities  jor  subdivisions 
thereof."  47  CFR  1.2Q<)2(c).  This 
certification  must  also  include  the 
names  of  individuals  specified  by 
section  1.2002(b)  of  t^e  Commission's 
rules.  Section  1.2002n>)  provides  that  a 
certification  pursuaniko  that  section 
shall  include:  "(1)  If  jie  applicant  is  an 
individual,  that  indiyidual:  (2)  If  the 
applicant  is  a  corpor^on  ot 
unincorporated  assoqiBtion,all  officers, 
directors,  or  persons  folding  5  percent 
or  more  of  the  outsta|i0ing  stock  or 
shares  (voting  and/or  non-voting)  of  the 


petitioner  and  (3)  If  the  applicant  is  a 
partnership,  all  non-limited  partners 
and  any  limited  partners  holding  a  5 
percent  or  more  interest  in  the 
partnership."  47  CFR  1.2002(b). 

Pursuant  to  section  2S4(e),  after  the 
date  on  which  the  Commission's 
regulations  implementing  section  254 
take  effect,  "only  an  eligible 
telecommunications  carrier  designated 
under  section  214(e)  shall  be  eligible  to 
receive  specific  Federal  universal 
service  support."  The  Commission's 
regulations  implementing  section  254 
will  take  effect  January  1, 1998. 
Accordingly,  starting  January  1, 1998, 
carriers  must  be  designated  as  eligible 
telecommunications  carriers  to  receive 
support  under  federal  universal  service 
support  mechanisms.  Under  certain 
circiunstances,  a  petitioner  that  is 
designated  as  an  eligible 
telecommunications  carrier  by  the 
Commission  after  January  1, 1998,  may 
seek  imiversal  service  support 
retroactive  to  January  1, 1998.  Such  a 
petitioner  must:  (1)  include  a  request  for 
retroactive  support  in  its  petition;  (2) 
demonstrate  that,  as  of  January  1, 1998, 
it  met  the  requirements  set  forth  in 
section  214(e)(1);  and  (3)  set  forth«ttie 
steps  it  has  taken  to  receive  designation 
as  an  eligible  telecommimications 
carrier  in  a  timely  manner.  Carriers  that 
do  not  seek  retroactive  support,  or  do 
not  qualify  for  retroactive  support  imder 
the  criteria  set  forth  in  this  paragraph, 
shall  be  eligible  to  receive  compensation 
after  the  date  of  designation  by  the 
Commission. 

These  procedures  will  be  effective 
upon  publication  in  the  Federal 
Register.  We  conclude  that  compliance 
with  the  notice  and  public  comment 
provisions  of  the  Achninistrative 
Procediu«  Act  (APA)  is  not  required 
with  respect  to  the  procedures  adopted 
in  this  Public  Notice  because  this  Public 
Notice  establishes  rules  of  agency 
procediue  and  practice.  5  U.S.C.  sec. 
553(b)(3)(A)  (stating  that  notice  and 
comment  requirements  are  inapplicable 
to  rules  for  "agency  organization, 
procedure,  or  practice").  To  the  extent 
that  these  rules  may  be  deemed  to  be 
substantive  rather  than  procediual,  we 
find  that  good  cause  exists  to  adopt 
these  requirements  without  notice  and 
comment  because  compliance  with  the 
notice  and  public  comment  would  be 
impracticable  and  contrary  to  the  public 
interest.  5  U.S.C.  sec.  553(b)(3)(B) 
(stating  that  notice  and  comment 
requirements  are  inapplicable  "when 
the  agency  for  good  cause 
finds  *  •  •  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest").  As  noted  above,  section 


214(e)(6)  became  law  on  December  1, 
1997,  only  one  month  before  our  rules 
implementing  section  254  take  effect. 
Our  prompt  action  establishing  these 
procedures  is  designed  to  ensure  that 
eligible  telecommunications  carriers 
receive  imiversal  service  support 
without  interruption  (or  with  minimal 
interruption).  See  47  U.S.C.  sec.  254(e). 
This  is  consistent  with  Congress'  desire 
to  correct  the  "oversight"  in  section 
214(e)  and  to  provide  imiversal  service 
support  for  those  carriers  not  subject  to 
the  jurisdiction  of  a  state  commission. 
This  good  cause  finding  also  supports 
making  these  rules  effective  upon 
publication  in  the  Federal  Remoter.  5 
U.S.C.  sec.  553(d). 

Pleading  Cycle.  Upon  receipt  of  a 
petition  filed  pursuant  to  section 
'  214(e)(6),  the  Commission  will  issue  a 
public  notice  establishing  a  pleading 
cycle  and  assigning  a  Bureau  file 
number  to  the  petition.  Oppositions  or 
comments  regarding  the  petition  will  be 
due  approximately  10  days  after  the 
Commission  releases  the  public  notice. 
Reply  comments  will  be  oue 
approximately  7  days  after  comments 
are  due. 

Filing  Requirements.  All  filings 
should  reference:  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  Pursuant  to 
Section  214(e)(6)  of  the 
Communications  Act,  FCC  97-419. 
Comments  and  reply  comments  should 
reference  the  name  of  the  petitioner 
filing  a  petition  for  designation  and  the 
Bureau  file  number  of  the  petition.  All 
interested  parties  should  include  the 
name  of  the  filing  party  and  the  date  of 
the  filing  on  each  page  of  their  petitions 
and  comments.  Parties  should  include  a 
table  of  contents  in  all  documents 
regardless  of  length  and  should  indicate 
whether  they  are  filing  an  electronic 
copy  of  a  submission  via  the  Internet  or 
via  diskette.  Pleadings  must  comply 
with  Commission  rules.  See,  e.g.,  47 
CFR  1.49, 1.415, 1.419. 

Parties  may  also  file  informal 
comments  or  an  exact  copy  of  a  petition 
or  formal  comments  electronically  via 
the  Internet  at:  <http://gullfoss.fcc.gov/ 
cgi-bin/websql/cgi-bin/comment/ 
comment.hts>.  Chily  one  copy  of  an 
electronic  submission  must  be 
submitted.  A  party  must  note  whether 
an  electronic  submission  is  an  exact 
copy  of  a  petition  or  formal  comments 
on  the  subject  line  and  should  note  in 
its  paper  submission  that  an  electronic 
copy  of  its  comments  is  being  submitted 
via  the  Internet.  A  commenter  also  must 
include  its  full  name  and  Postal  Service 
mailing  address  in  its  submission. 
Parties  not  submitting  an  exact  copy  of 
their  formal  comments  via  the  Internet 
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are  also  asked  to  submit  their  petitions 
and  comments  on  diskette.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd  of  the  Universal 
Service  Branch,  2100  M  Street,  N.W., 
Room  8606,  Washington,  D.C.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  fn  an  IBM 
compatible  fonnat  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  only"  mode.  The  diskette 
should  be  clearly  labelled  with  the 
party's  name,  proceeding,  type  of 
pleading  (petition  or  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  Each 
diskette  should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  Electronic  submissions 
are  in  addition  to  and  not  a  substitute 
for  the  formal  filing  requirements 
addressed  above. 

Ex  parte  contact.  Fof  the  purposes  of 
ex  parte  contact,  each  petition 
submitted  pursuant  to  section  214(e)(6) 
will  be  treated  as  initiating  a  permit-but- 
disclose  proceeding  under  the 
Commission's  rules.  See  47  CFR  1.1206. 
-    Paperwork  Reduction  Act 
Requirement.  In  the  Report  and  Order 
on  Universal  Service  (released  May  8, 
1997),  the  Commission  adopted  rules 
that  are  designed  to  implement  the 
universal  service  provision  of  section 
254  of  the  Act.  In  accord  with  the 
Paperwork  Reduction  Act.  we 
previously  received  OMB  approval  for 
the  information  collections  that  carriers 
must  comply  with  in  order  to  apply  to 
their  state  commissions  for  designation 
as  carriers  ehgible  to  receive  universal 
support  pursuant  to  section  254.  Section 
214(e)  directs  the  Commission  to 
designate  telecommunications  carriers 
that  meet  specified  requirements  as 
eligible  in  situations  where  the 
telecommunications  carrier  is  not 
subject  to  the  jurisdiction  of  a  state 
commission.  To  implement  this  new 
statute,  we  will  require 
telecommunications  carriers  that  seek  to 
be  classified  as  eligible  by  the 
Commission  and  are  not  subject  to  the 
jurisdiction  of  a  state  commission  to 
send  to  the  Commission  information 
demonstrating  that  they  meet  the 
eligibility  criteria  set  forth  in  the 
Telecommunications  Act  of  1996  and 
described  in  the  Commission's  rules. 
This  information  must  be  submitted 
accordi^  to  the  procedural 
requirements  described  above.  These 
reporting  requirements  are  necessary  to 
verify  that  particular  carriers  are  eligible 
to  receive  universal  service  support. 

We  have  estimated  that  each  response 
to  this  collection  of  information  will 


take,  on  average.  58  hours  for 
•  respondants  filing  petitions  and  20 
hours  for  respondents  filing  written 
comments.  Our  estimate  includes  the 
time  to  comply  with  the  statutory 
requirements,  read  this  Public  Notice, 
review  existing  records,  gather  and 
maintain  required  data,  and  complete 
and  review  the  response.  If  you  have 
any  comments  on  this  estimate,  or  on 
how  we  can  improve  the  collection  and 
reduce  the  burden  it  causes  you,  please 
write  the  Federal  Communications 
Commission,  AMD-PERM,  Washington, 
D.C.  20554,  Paperwork  Reduction 
Project  (3060-0793).  We  will  also  accept 
your  comments  on  the  burden  estimate 
via  the  Internet  if  you  send  them  to 
jboley@fcc.gov.  Please  Do  Not  Send 
petitions  requesting  Commission 
designation  as  an  eligible 
telecommunications  carrier  to  this  e- 
mail  address. 

You  are  not  required  to  respond  to  a 
collection  of  information  sponsored  by 
the  Federal  government,  and  the 
government  may  not  conduct  or  sponsor 
this  collection,  unless  it  displays  a 
currently  valid  OMB  control  number  or 
if  we  fail  to  provide  you  with  this 
notice.  This  collection  has  been 
assigned  an  OMB  control  number  of 
3060-0810,  which  expires  on  May  31, 
1998. 

This  notice  is  required  by  the  Privacy 
Act  of  1974.  Public  Law  93-579. 
December  31. 1974,  5  U.S.C.  section 
552a(e)(3)  and  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13, 
October  1. 1995,  44  U.S.C.  3507. 

Federal  Communications  Commission. 

M  agalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-138  Filed  1-2-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-197;  RM-9154] 

Radio  Broadcasting  Services; 
Goldsmith,  TX 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Wild  West  Broadcasting 
Company,  Inc.,  allots  Channel  234A  to 
Goldsmith,  TX.  as  the  community's  first 
local  aural  transmission  service.  See  62 
FR  47786.  August  11. 1997.  Channel 
234A  can  be  allotted  to  Goldsmith  in 
compliance  with  the  Commission's 


minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.9  kilometers  (7.4  miles)  southwest. 
The  coordinates  for  Channel  234A  at 
Goldsmith  are  31-54-26  NL  and  102- 
42-14  WL.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  February  2, 1998.  A 
filing  window  for  Channel  234A  at 
Goldsmith,  TX,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.97-197, 
adopted  December  10, 1997,  and 
released  December  19. 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  puirchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Goldsmith,  Channel  234A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

(FR  Doc.  98-37  Filed  1-2-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-173;  RM-9134] 

Radio  Broadcasting  Services; 
Lexington,  TX 

A<jENCY:  Federal  Communications 
Commission. 


action:  Final 
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FEDERAL  CG 
COMMISSIOK 

47  CFR  Part  7 
[MM  Docket  No 

Radio  Broadc 
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agency:  Fedei 
Commission. 
ACTION:  Final 

SUMMARY:  The 
petition  for  ru 
Waelder  Broa( 
proposing  the 
242A  to  Wael( 
community's  I 
62  FR  04228. ) 
response  to  a  ( 
Gonzales  Com 
Commission  a 
Yorktown,  Te: 
242A  can  be  a 
compliance  w 
minimum  dist 
requirements  i 


UMI 


contact:  Pam 
Bureau,  (202) 


1  for  Part  73 
vs: 

03,  334,  336. 


!  Table  of  FM 
s  amended  by 
el  234A. 

omission. 


ACTION:  Final  rule;  dismissal 
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summary:  This  actidi  dismisses  a 
petition  for  rule  malting  Tiled  by  Lee 
County  Broadcasters  requesting  the 
allotment  of  Channel  286A  to 
Lexington,  TX.  SeeB2  FR  43302,  August 
13, 1997.  Petitioner  tequested 
withdrawal  of  its  petition  for  rule 
making.  It  is  Conmii$sion  policy  to 
refrain  from  allotting  a  channel  absent 
an  expression  of  intjarest. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 


Blumenthal,  Mass '. 
418-2180. 


edia  Bureau,  (202) 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Doaket  No.  97-173, 
adopted  December  10, 1997  and 
released  December  ip.  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspectijon  and  copying 
during  normal  busii^0ss  hours  in  the 
FCC  Reference  Centiar  (Room  239),  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  IT^.  Inc..  (202)  857- 
3800, 1231  20th  Striit,  NW, 
Washington,  DC  20M6. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting . 
Federal  Communicaticiis  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Rolicy  and  Rules 
Division.  Mass  Media  B$reau. 


(FR  Doc.  98-36  Filed  1 

BILUNG  CODE  S712-01-P 


2-98:  8:45  am] 


FEDERAL  COMMUN  CATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-22;  RM-S953,  RM-0075] 

Radio  Broadcasting  Services;  Waelder 
and  Yorktown,  TX 

agency:  Federal  Coi):i|munications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  denies  the 
petition  for  rule  making  filed  by 
Waelder  Broadcasting  Company 
proposing  the  allotnrj^nt  of  Channel 
242A  to  Waelder,  TeUas,  as  the 
community's  first  \otkl  FM  service.  See 
62  FR  04228,  Januarjr  29, 1997.  In 
response  to  a  counterproposal  filed  by 
Gonzales  Communications,  the 
Commission  allots  (Jiannel  242A  to 
Yorktown,  Texas  (RJ4-9075).  Channel 
242A  can  be  allotted!  to  Yorktown  in 
compliance  with  the  Commission's 
minimum  distance  separation 


8.6  kilometers  (5.4  miles)  northeast  in 
order  to  avoid  short-spacing  conflicts 
with  the  licensed  operation  of  Station 
KSJL-FM,  Channel  24lCl,  San  Antonio, 
TX,  and  with  the  construction  permit 
for  Station  KHMC-FM,  Channel  240C3, 
Goliad,  Texas.  The  coordinates  for 
Channel  242A  at  Yorktown  are  29-02- 
30  NL  and  97-26-30  WL.  Since 
Yorktown  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  government  has  been  obtained 
for  this  allotment.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  February  2, 1998.  A 
filing  window  for  Channel  242A  at 
Yorktown,  TX,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-22, 
adopted  December  10. 1997,  and 
released  December  19, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800. 1231  20th  Street.  NW. 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


requirements  with  a 


site  restriction  of 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Yorktown,  Channel  242A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Bales 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-035  Filed  1-2-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-120;  RM-«054] 

Radio  Broadcasting  Services;  Gideon, 
MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Channel  280A  to  Gideon, 
Missouri,  as  that  community's  first  local 
service  in  response  to  a  petition  filed  by 
Gideon  Radio  Company.  See  62-FR 
22901,  April  28, 1997.  The  coordinates 
for  Channel  280A  at  Gideon  are  36-32- 
10  and  89-49-18.  There  is  a  site 
restriction  12.9  kilometers  (8  miles) 
northeast  of  the  community.  With  this 
action,  this  proceeding  is  terminated.  A 
filing  window  for  Channel  280A  at 
Gideon,  Missouri,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATE:  Effective  January  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.97-120, 
adopted  December  3, 1997,  and  released 
December  12, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036. 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in*47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Gideon,  Chaimel  280A. 
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Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
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This  secUon  of  the  F^I>ERAL  REGISTER 


contains  notices  to  th^ 


put>lic  of  the  proposed 


issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tf^  adoption  of  the  final 
rules. 


m. 


DEPARTMENT  OFJTRANSPORtATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docltet  No.  95-ANE-^9] 
RIN  2120-AA64         I 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turljofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  d6t. 
ACTION:  Supplemeri1|al  notice  of 
proposed  rulemakiti|g;  reopening  of 
comment  period.    ! 

-4- 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Pratt  ^  Whitney  JT9D 
series  turbofan  engjies,  that  would  have 
required  initial  anq  Repetitive  eddy 
current  inspections  (ECI)  of  14th  and 
15th  stage  high  pre^^ure  compressor 
(HPC)  disks  for  cra<|:ks,  and  removal  of 
cracked  disks  and  ijaplacement  with 
serviceable  parts,  ithat  proposal  was 
prompted  by  reports  of  disk  bore  cracks 
found  during  shop  ihspections  on  both 
the  14th  and  15th  stftge  HPC  disks.  This 
action  revises  the  proposed  rule  by 
extending  the  repetjitive  inspection 
interval  and  changip^^g  the  defmition  of 
a  shop  visit.  The  acjlions  specified  by 
this  proposed  AD  a^fe  intended  to 
prevent  14th  and  l$ih  stage  HPC  disk 
rupture,  which  coul^  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  riijust  be  received  by 
March  6, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAJA),  New  England 
Region,  Office  of  thel  Assistant  Chief 
Counsel,  Attention:!  Rules  Docket  No. 
95-ANE-69, 12  Ne>\i  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 


Internet  using  the  fo 


ad-engineprop@faa.,dot.gov".  Comments 
sent  via  the  Internet  ^ust  contain  the 
docket  number  in  tli  3  subject  line. 
Comments  may  be  irspected  at  this 


lowing  address:  "9- 


location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Coodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-69."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-69, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  (PW)  Model  JT9D-59A.  -70A. 
-7Q,  -7Q3,  and  JT9D-7R4  series 
turbofan  engines,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  May  6, 1996 
(61  FR  20192).  That  NPRM  would  have 
required  initial  and  repetitive  eddy 
current  inspections  (ECI)  of  14th  and 
15th  high  pressure  compressor  (HPC) 
disks  for  cracks  in  accordance  with 
Non-Destructive  Inspection  Procedure 
No.  858  (NDIP-858),  dated  November  7. 

1995,  attached  to  PW  Alert  Seryce 
Bulletin  (ASB)  No.  JT9D-7R4-A72-524. 
dated  December  13, 1995.  and  ASB  No. 
A6232.  Revision  1.  dated  January  11, 

1996.  That  action  also  proposed  to 
require  the  removal  of  cracked  disks  and 
replacement  with  serviceable  parts.  That 
NPRM  was  prompted  by  reports  of  disk 
bore  cracks  found  during  shop 
inspections  on  both  the  14th  and  15th 
stage  HPC  disks.  That  condition,  if  not 
corrected,  could  result  in  14th  and  15th 
stage  HPC  disk  rupture,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 

Since  the  issuance  of  that  NPRM,  the 
FAA  received  several  comments  that 
required  changing  the  compliance 
section. 

Several  commenters  state  that  the 
proposed  rule's  definition  for  shop  visit 
(separation  of  "N"  flange)  would  cause 
hardship,  since  operators  have  no 
records  for  tracking  "N"  flange 
separation.  The  commenters  propose  to 
change  the  definition  of  shop  visit  to 
occur  when  the  low  pressure  turbine 
(LPT)  is  inspected  as  a  module.  One  of 
the  commenters  further  states  that  this 
inspection  is  done  whenever  the  LPT 
module  is  separated  from  the  engine  at 
the  "N"  flange.  The  FAA  concurs  with 
this  change,  since  the  proposed 
definition  facilitates  the  FAA's  intent. 
Therefore,  the  "Shop  Visit*'  definition 
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in  this  final  rule  has  been  changed 
accordingly. 

Another  commenter  disagrees  with 
the  FAA's  statement  that  the  required 
action  would  take  place  during  regularly 
scheduled  maintenance.  The  FAA 
agrees  with  the  commenter  that  this 
inspection  may  not  always  coincide 
with  scheduled  maintenance  activity, 
since  the  shop  visit  rates  can  vary 
between  operators.  However,  the  FAA's 
intent  is  to  facilitate  this  required 
inspection  during  a  shop  visit  to  the 
extent  possible,  while  maintaining  the 
required  level  of  safety. 

The  same  commenter  proposes  that 
the  inspections  be  required  at  next  shop 
visit,  instead  of  using  cycles  since  last 
shop  visit.  The  FAA  disagrees.  Shop 
visit  intervals  vary  among  different 
operators  and  may  exceed  the 
inspection  intervals  established  to 
maintain  an  acceptable  level  of  safety. 

Another  commenter  states  that  the 
cyclic  drawdown  should  be  extended 
from  1,000  cycles  to  1.500  cycles  in 
order  to  prevent  possible  premature 
engine  removals.  The  commenter  does 
not  provide  any  additional  data/actions 
that  would  assure  an  equivalent  level  of 
safety.  The  FAA  disagrees,  since  the 
proposed  additional  cycles  of  operation 
without  inspections  would  resuh  in  a 
reduced  Iftvel  of  safety.  Therefore,  the 
1.000  cycle  in  service  (CIS)  inspection 
interval  remains  as  proposed. 

The  FAA  conducted  an  additional 
review  of  the  proposed  inspection 
intervals  and  concluded  that  the 
inspection  requirements  of  paragraph 
(c)(l)(iv)  as  published  are  unnecessarily 
restrictive.  Therefore,  the  inspection 
interval  of  3,000  cycles  since  new  is 
extended  to  5,000  cycles  since  new.  in 
order  to  make  it  consistent  with  the 
inspection  requirement  of  the  preceding 
paragraph. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  1,100 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
170  engines  would  be  affected  by  this 
proposed  AD.  The  FAA  anticipates  that 
the  majority  of  the  required  initial  and 
repetitive  eddy  current  inspections 
would  take  place  during  regularly 
scheduled  maintenance  visits,  but  it 
would  take  3  work  hours  per  engine  per 
inspection,  and  the  average  labor  rate  is 
$60  j)er  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  per  engine  is  estimated  to 
be  $30,600.  Based  on  these  estimates. 


the  total  cost  of  the  proposed  AD  would 
be  $5,202,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  95-ANE-69. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
)T9D-59A,  -70A.  -7Q,  -7Q3.  and  JT9D-7R4 
series  turbofan  engines,  with  the  following 
14th  and  15th  stage  high  pressure  compres&or 
(HPC)  disks  installed:  Part  Numbers  (P/N's) 
5000814-01,  790014.  789914,  790114. 
5000815-01,  5000815-021.  704315.  704315- 
001.  786215,  786215-001,  704314,  789814, 
and  790214.  These  engines  are  installed  on 
but  not  limited  to  Airbus  A300  and  A310 
series  aircraft,  Boeing  747  and  767  series 
aircraft,  and  McDonnell  Douglas  DC-10 
series  aircraft. 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Inspect  14th  stage  HPC  disks,  P/N 
5000814-01,  in  accordance  with  Non- 
Destructive  Inspection  Procedure  No.  858 
(NDIP-858),  dated  November  7, 1995. 
attached  to  PW  Alert  Service  Bulletin  (ASB) 
No.  JT9D-7R4-A72-524,  dated  December  13, 
1995,  as  follows: 

(1)  Perform  an  initial  eddy  current 
inspection  (ECI)  for  cracks  as  follows: 

(i)  For  disks  with  7,000  or  more  cycles 
since  new  (CSN),  and  3.000  or  more  cycles 
in  service  (CIS)  since  last  shop  visit,  on  the 
effective  date  of  this  AD,  inspect  within  the 
next  1,000  CIS  after  the  effective  date  of  this 
AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  7,000  or  more  CSN,  and 
less  than  3,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
4,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  less  than  7,000  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  QS  since  last 
shop  visit,  or  8,000  CSN,  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  4,000  CIS  since  last 
ECI. 

(3)  Prior  to  further  flight,  removecracked 
disks  and  replace  with  serviceable  parts. 

(b)  Inspect  14fh  stage  HPC  disks,  P/N's 
790014,  789914,  790114,  and  15th  stage  HPC 
disks,  P/N's  5000815-01,  5000815-021, 
704315,  704315-001,  786215,  and  786215- 
001,  in  accordance  with  NDIP-858,  dated 
November  7, 1995,  attached  to  PW  ASB  No. 
)T9D-7R4-A72-524,  dated  December  13, 
1995.  or  PW  ASB  No.  A6232,  Re\-ision  1, 
dated  lanuary  11, 1996,  as  applicable,  as 
follows: 

(1)  Perform  an  initial  EQ  for  cracks  as 
follows: 

(i)  For  disks  with  6,500  or  more  CSN,  and 
3,000  or  more  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  CIS  after  the  effective  date  of 
this  AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 


(ii)  For  disk 
less  than  3,00 
the  effective  c 
4,000  CIS  sine 
next  shop  vis 

(iii)  Fordis 
the  effective  c 
next  shop  visi 
AD,  but  befor 
shop  visit,  or 
later. 

(iv)  For  uni 
effective  date 
installation. 

(2)  Thereaft 
intervals  not  t 
ECI. 

(3)  Prior  to : 
disks  and  repi 

(c)  Inspect  1 
704314,  7898: 
with  NDIP-85 
attached  to  PV 
dated  lanuary 

(1)  Perform 
follows: 

(i)  For  disks 
2.000  or  more 
the  effective  d 
the  next  1,000 
this  AD,  or  at 
occurs  first. 

(ii)  For  disk 
less  than  2,00( 
the  effective  d 
3.000  CIS  sine 
next  shop  visi 

(iii)  FordisI 
no  previous  si 
CIS  after  the  e 
the  next  shop 

(iv)  For  disk 
the  effective  d 
next  shop  visi 
AD,  but  before 

(iv)  For  unir 
effective  date  ( 
installation. 

(2)  Thereaft( 
intervals  not  t( 
ECI. 

(3)  Prior  to  f 
disks  and  repI 

(d)  Within  3 
inspection  resi 
and  15th  Stage 
to  Pratt  &  Whil 
Support.  The  f 
form  which  is 
7R4-A72-524, 
Reporting  reqii 
by  the  Office  o 
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(e)  For  the  p 
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(f)  An  alterni 
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Certification  O 
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icated,  unless 


(ii)  For  disks  with  6.500  or  more  CSN,  and 
less  than  3,000  CIS  jince  last  shop  visit,  on 
the  effective  date  ofjtnis  AD,  inspect  within 
4,000  CIS  since  the  |4st  shop  visit,  or  at  the 
ever  occurs  first, 
less  than  6,500  CSN  on 
is  AD,  inspect  at  the 
e  effective  date  of  this 
ing  4,000  CIS  since  last 
N,  whichever  occurs 


next  shop  visit,  whii 
(iii)  For  disks  wit 
the  effective  date  of 
next  shop  visit  after 
AD,  but  before  exce 
shop  visit,  or  7,500 
later. 

(iv)  For  uninstall 
effective  date  of  thi; 
installation. 

(2)  Thereafter,  pei 
intervals  not  to  exci 
ECI 

(3)  Prior  to  furthei 
disks  and  replace  wit 


disks  on  or  after  the 
lD,  inspect  prior  to 

irm  ECI  for  cracks  at 
4,000  CIS  since  last 


2,000  or  more  CIS  si 
the  effective  date  of  : 
the  next  1,000  CIS  a 


ight,  remove  cracked 
serviceable  parts, 
(c)  Inspect  14th  stige  HPC  disks.  P/N's 
704314,  789814,  and  790214,  in  accordance 
with  NDIP-858,  dat^d  November  7, 1995, 
attached  to  PW  ASB  No.  A6232.  Revision  1, 
dated  January  11, 1996.  as  follows: 

(1)  Perform  an  ini^ifil  ECI  for  cracks  as 
follows: 
(i)  For  disks  with  ^JOOO  or  more  CSN,  and 
:e  last  shop  visit,  on 
is  AD,  inspect  within 
r  the  effective  date  of 
this  AD.  or  at  the  ne  c|  shop  visit,  whichever 
occurs  first. 

000  or  more  CSN,  and 
less  than  2,000  CIS  sli|ice  last  shop  visit,  on 
the  effective  date  of  tl^is  AD,  inspect  within 
3,000  CIS  since  the  ikfet  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  witlj  2,000  or  more  CSN,  and 
no  previous  shop  vi<  iks,  inspect  within  3,000 
CIS  after  the  effectiv ;  date  of  this  AD.  or  at 
the  next  shop  visit,  v  michever  occurs  first. 

(iv)  For  disks  with  jess  than  2.000  CSN  on 
the  effective  date  of  i  His  AD,  inspect  at  the 
next  shop  visit  after  ite  effective  date  of  this 
AD,  but  before  exceeding  5,000  CSN. 

(iv)  For  uninstalledidisks  on  or  after  the 
effective  date  of  this  lAD.  inspect  prior  to 
installation.  [ 

rm  ECI  for  cracks  at 
3,000  CIS  since  last 


(2)  Thereafter,  perl 
intervals  not  to  exce^ 
ECI 

(3)  Prior  to  further 
disks  and  replace  wi| 

(d)  Within  30  days 


ight,  remove  cracked 
serviceable  parts, 
f  inspection,  report 
inspection  resuhs  ori  {he  form  labeled  "14th 
and  15th  Stage  HPC  DSsk  Inspection  Report," 
to  Pratt  &  Whitney  Customer  Technical 
Support.  The  fax  number  is  listed  on  that 
form  which  is  attached  to  PW  ASB  No.  JT9D- 
7R4-A72-524,  datedj  December  13. 1995. 
Reporting  requirements  have  been  approved . 
by  the  Office  of  ManMement  and  Budget  and 
assigned  OMB  contrdf  number  2120-0056. 

(el  For  the  purpose  pf  this  AD,  a  shop  visit 
is  defined  as  a  low  pMssure  turbine  module 
removal  from  an  uninitalled  engine. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tiHe  Manager,  Engine 
Certification  Office.  Oberators  shall  submit 
their  requests  througiiian  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  tlj^n  send  it  to  the 


Manager.  Engine  Cer^: 

Note  2:  Informatioi 

existence  of  approvei  I 


Rcation  Office, 
concerning  the 
alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  23, 1997. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-69  Filed  1-2-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock*!  No.  97-NM-78-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes  Equipped 
With  Pratt  &  Whitney  Engines  and 
Used  in  Extended  Range  Twin-Engine 
Operations  (ETOPS) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777  series 
airplanes  equipped  with  Pratt  & 
Whitney  engines.  This  proposal  would 
require  replacement  of  the  integrated 
drive  generator  (IDG)  and  the  backup 
generator  with  a  new  IDG  and  a  new 
backup  generator.  This  proposal  is 
prompted  by  reports  of  IDG  shaft  failure 
resulting  from  design  problems  in  the 
hydraulic  and  mechanical  systems  of 
the  generator,  and  by  reports  of  backup 
generator  failure  resulting  from  the 
failure  of  the  oil  pressure  switch.  The 
actions  speciHed  by  the  proposed  AD 
are  intended  to  prevent  continued 
degradation  of  the  power  system,  which 
could  result  in  loss  of  electrical  power. 
DATES:  Comments  must  be  received  by 
February  19, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
78-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hartonas,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office:  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2864:  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-NM-78-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-78-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  been  monitoring  the 
reliability  of  the  electrical  power  system 
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of  the  do  ung  Model  m  series  airplane 
since  its  introduction  into  service. 
Design  modifications  that  have 
improved  the  reUability  of  the  electrical 
power  system  have  been  incorporated 
on  Model  777  series  airplanes  equipped 
with  Rolls-Royce  and  General  Electric 
engines;  these  modifications  are 
proposed  to  be  incorporated  on  Model 
777  series  airplanes  equipped  with  Pratt 
&  Whitney  engines  and  used  in 
extended  range  twin-engine  operations 
(ETOPS)  to  bring  systems  reliability 
within  acceptable  levels. 

The  FAA  nas  received  reports 
indicating  that  the  backup  generator  and 
the  shaft  of  the  integrated  drive 
generator  (IDG)  failed  on  certain  Boeing 
Model  777  series  airplanes.  Specifically, 
the  FAA  received  five  reports  of  IDG 
shaft  failures.  Investigation  revealed 
problems  with  the  generator's  hydraulic 
and  mechanical  systems. 

Further,  numerous  failures  of  the 
backup  generator  have  been  reported  l)y 
operators.  Investigation  revealed  that 
the  pressure  relief  valve  in  the  backup 
generator  may  cause  excessive 
fluctuation  of  the  oil-in  pressure.  This 
fluctuation  may  result  in  failure  of  the 
low  oil  pressure  switch,  and  consequent 
failure  of  the  backup  generator. 

These  conditions,  if  not  corrected, 
could  result  in  continued  degradation  of 
the  power  system  and  consequent  loss 
of  electrical  power. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  777-24-0012, 
dated  August  1, 1996,  which  describes 
procedures  for  replacing  the  IDG  with  a 
unit  having  a  different  part  number. 
Replacement  of  the  existing  IDG  with  an 
IDG  of  improved  design  will  reduce 
torque  on  the  IDG  shaft  and  wear  on  the 
IDG  fixed  blocks. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  777- 
24-0017.  Revision  1,  dated  April  10, 
1997.  which  describes  procedures  for 
replacing  the  backup  generator  with  a 
new  backup  generator. 

Accomplisnment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  IDG  and  the 
backup  generator  with  a  new  IDG  and  a 
new  backup  generator.  The  actions 
would  be  required  to  be  accomplished 


in  accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  38  Boeing 
Model  777  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  22  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  18  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  j>er  work  hour.  Required  parts 
would  cost  approximately  $50,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,123,760, 
or  $5 1 ,080  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-7a-AD. 

Applicability:  Model  777  series  airplanes 
equipped  with  Pratt  &  Whitney  engines  and 
used  in  Extended  Range  Twin-Engine 
Operations  (ETOPS);  as  listed  in  Boeing 
Service  Bulletins  777-24-0017,  Revision  1, 
dated  April  10. 1997,  and  777-24-0012, 
dated  August  1, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ^ilure  of  the  integrated  drive 
generator  (IDG)  shaft  and  the  backup 
generator,  which  could  result  in  continued 
degradation  of  the  power  system  and 
consequent  loss  of  electrical  power, 
accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  identified  in  Boeing 
Service  Bulletin  777-24-0012,  dated  August 
1, 1996:  Replace  the  IDG  with  a  new  IDG  in 
accordance  with  Figure  1  or  Figure  2  of  the 
service  bulletin,  as  applicable. 

(2)  For  airplanes  identified  in  Boeing 
Service  Bulletin  777-24-0017,  Revision  1, 
dated  April  10, 1997:  Replace  the  backup 
generator  and  its  engine  wiring  harness  with 
new  components  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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if  any,  may  be 
AGO. 
(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reqbirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Wc  s  hington,  on 
December  29, 1997. 
Darreil  M.  Pederaon. 
Acting  Manager,  Trans^rt  Airplane 
Directorate,  Aircraft  Ceriification  Service. 
(FR  Doc.  98-118  Filed  ^-2-98;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-19Qi-AD] 
RIN2120-AA84 

Airworthiness  Directives;  Dassault 
Model  Mystere  Falcon  900  Series 
Airplanes 

agency:  Federal  Aviii|ion 
Administration,  DOT.f 


action:  Notice  of  pn 
(NPRM). 


|osed  rulemaking 


SlMMARY:  This  docuirjent  proposes  the 
adoption  of  a  new  aiihArorthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Aviation  Model 
Mystere  Falcon  900  sjEtries  airplanes. 
This  proposal  would  require 
replacement  of  the  water  heater  control 
relays  with  improved  relays  having 
high-power  contactors;  the  addition  of  a 
testing  and  monitoriii^  circuit  for  each 
contactor;  and  installiaiion  of  improved 
electrical  bonding  of  the  potable  water 
tank.  This  proposal  is  prompted  by 
issuance  of  mandatory^  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  preveHt  overheating  of 
the  water  heaters  for  toe  galley  or  the 
washbasin,  which  could  result  in 
damage  to  the  water  heater  and  nearby 
electrical  wiring,  and,  Consequent  smoke 
in  the  cabin. 


DATES:  Comments  mu^  be  received  by 
February  4, 1998.       i 

ADDRESSES:  Submit  cppiments  in 
triplicate  to  the  Fedeital  Aviation 
Administration  (FAAli  Transport 
Airplane  Directorate,  [/INM-1 14, 
Attention:  Rules  Docket  No.  97-NM- 
193-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  in^^cted  at  this 
location  between  9:00  b.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Dassault  Falcon  Jet  Corporation, 
Teterboro  Airport,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPt-EMENTARY  information: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  diesire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-193-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

,  The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 


notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Aviation  Model  Mystere  Falcon  900 
series  airplanes.  The  DGAC  advises  that 
three  occurrences  have  been  reported  in 
which  the  ground  crew  detected  a 
burning  smell  coming  from  the 
washbasin  in  the  rear  toilet.  The  water 
heater  was  found  to  be  very  hot  and  the 
electrical  wires  beside  the  water  heater 
were  smoldering.  Investigation  revealed 
that  the  power  contacts  of  the  control 
relay  to  the  water  heater  for  the  galley 
or  the  washbasin  can  remain  closed, 
which  can  allow  the  water  to  overheat. 
This  condition,  if  not  corrected,  could 
result  in  damage  to  the  water  heater  and 
nearby  electrical  wiring,  and  consequent 
smoke  in  the  cabin. 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletin 
F900-181  (F900-38-12),  dated 
December  4. 1996,  which  describes 
procedures  for  replacement  of  the  water 
heater  control  relays  with  improved 
relays  having  high-power  contactors;  the 
addition  of  a  testing  and  monitoring 
circuit  for  each  contactor;  and 
installation  of  improved  electrical 
bonding  of  the  potable  water  tank. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  96-279-018(8), 
dated  December  4, 1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
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in  the  service  bulletin  described 
'   previously. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  24  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $6,300  per 
airplane.  Based  on  these  Hgures,  the  cost 
impact  of  the  proposed  AD  on  the  single 
U.S.  operator  is  estimated  to  be  $7,740. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  -106(g),  40113,  44701. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  97-NM-193-AD 

Applicability:  Model  Mystere  Falcon  900 
airplanes;  equipped  with  I'HOTELLIER  water 
system  gauges  having  part  nuint)er  (P/N) 
5250,  5251.  5250-1  or  5251-1;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  water  heaters 
for  the  galley  or  the  washbasin,  which  could 
result  in  damage  to  the  water  heater  and 
nearby  electrical  wiring,  and  consequent 
smoke  in  the  cabin,  accomplish  the 
following: 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Replace  the  water  heater  control 
relays  with  improved  relays:  add  a  testing 
and  monitoring  circuit  for  each  contactor; 
and  install  improved  electrical  bonding  of 
the  potable  water  tank;  in  accordance  with 
Dassault  Service  Bulletin  F900-181  (F900- 
38-12).  dated  December  4, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  tie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-279- 
018(B),  dated  December  4, 1996. 

Issued  in  Renton,  Washington,  on 
December  29, 1997. 
Darrell  M.  Pederson, 
Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-117  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-269-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
series  airplanes.  This  proposal  would 
require  a  one-time  visual  inspection  to 
determine  the  presence  of  block  seals  on 
the  upper  portions  of  the  cabin/baggage 
compartment  bulkheads,  and 
installation  of  a  new  or  serviceable 
block  seal  for  any  missing  block  seal. 
This  proposal  is  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  smoke 
contamination  of  the  passenger  and 
crew  cabins,  in  the  event  of  fire  or 
smoke  in  the  baggage  compartment,  due 
to  a  direct  smoke  path  between  the 
baggage  compartment  and  the  cabins. 
DATES:  Comments  must  be  received  by 
February  4. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
269-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc.,  Bombardier  Regional 
Aircraft  Division.  Garratt  Boulevard, 
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Downsview,  Ontaiilo,  Canada  M3K  1Y5. 
This  tnformation  r-^ay  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  lUnd  Avenue,  SW., 
Renton,  Washingtiji;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  10 
Fifth  Street,  Third  floor.  Valley  Stream, 
New  York.  ' ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Gallo,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172.  FAA.  Engine  lihd  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  jStream,  New  York 
11581;  Telephone  (S16)  256-7510;  fax 
(516)568-2716.      f 

SUPPLEMENTARY  INf  ORMATION: 
Comments  Invited 

Interested  person^  are  invited  to 
participate  in  the  mbking  of  the 
proposed  rule  by  sjibmitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  tipcket  number  and 
be  submitted  in  trimicate  to  the  address 
specified  above.  A]ll  communications 
received  on  or  befare  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The!  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulato(i^,  economic, 
environmental,  and  fenergy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dockeffor  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  thej  Substance  of  this 
proposal  will  be  fil^  1  in  the  Rules 
Docket.  J 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respo^^e  to  this  notice 
must  submit- a  self4ddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  ''Comments  to 
Docket  Number  974NM-269-AD."  The 
postcard  will  be  dat0  stamped  and 
returned  to  the  comjijienter. 

Availability  of  NPRJi^ 

Any  person  may  t)btain  a  copy  of  this 
NPRM  by  submittinjg  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 


ANM-103.  Attenti 
97-NM-269-AD,  1 
SW.,  Renton.  Wash 

Discussion 

Transport  Canad 
which  is  the  airworikiness 


Rules  Docket  No. 
<^1  Lind  Avenue, 
igton  98055-4056. 


Aviation  (TCA), 

authority  for 


Canada,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-6-lOO  series 
airplanes.  TCA  advise's  that  it  received 
a  report  indicating  that  block  seals  on 
the  upper  portions  of  the  cabin/baggage 
compartment  bulkheads  had  not  been 
installed  during  manufacture.  The 
absence  of  such  block  seals  would 
.  create  a  direct  smoke  path  between  the 
baggage  compartment  and  the  passenger 
and  crew  cabins.  In  the  event  of  fire  or 
smoke  in  the  baggage  compartment, 
such  a  direct  smoke  path,  if  not 
corrected,  could  result  in  smoke 
contamination  of  the  passenger  and 
crew  cabins. 

Explanation  of  Relevant  Service 
Information 

De  Havilland  has  issued  Service 
Bulletin  S.B.  8-25-80,  Revision  'A.' 
dated  July  5, 1993,  which  describes 
procedures  for  a  one-time  visual 
inspection  for  the  presence  of  block 
seals  on  the  upper  portions  of  the  right- 
and  left-hand  cabin/baggage 
compartment  bulkheads,  and 
installation  of  a  new  or  serviceable 
block  seal  for  any  missing  block  seal. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-92-16.  dated 
June  26. 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  20  de 
Havilland  Model  DHC-ft-100  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,200.  or  $60  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (21  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a' substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
'  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland  Inc.:  Docket  97-^4M- 
269-AD. 

Applicability:  Model  DHC-6-100  series 
airplanes;  serial  numbers  191.  and  225 
through  307  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
-provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
.    requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  contamination  in  the 
passenger  and  crew  cabins,  in  the  event  of 
fire  or  smoke  in  the  baggage  compartment, 
due  to  a  direct  smoke  path  between  the 
baggage  compartment  and  the  cabins, 
accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  presence  of  block 
seals  on  the  upper  portions  of  the  right-and 
left-hand  cabin/baggage  compartment 
bulkheads;  and,  prior  to  further  flight,  for  any 
missing  block  seal,  install  a  new  or 
serviceable  block  seal;  in  accordance  with  de 
Havilland  Service  Bulletin  S.B.  8-25-80, 
Revision  'A,'  dated  July  5, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive 
CF-92-16,  dated  June  26, 1992. 


Issued  in  Renton,  Washington,  on 
December  29, 1997. 
Danell  M.  Pedowm, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-116  Filed  1-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Poclcet  No.  ST-NM^IOS-AO] 

RIN  2120-AA64 

Ainworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9,  DC-9- 
80,  and  C-9  (military)  series  airplanes, 
and  Model  MD-88  airplanes,  that 
currently  requires  an  inspection  to 
detect  chafing  on  the  FTF&X  pipe 
assembly  of  the  number  one  engine;  and 
either  repair  of  chafed  pipe  assemblies 
or  replacement  of  the  chafed  pipe 
assemblies  with  new  pipe  assemblies; 
and  modification  of  the  FKEX  and  the 
pneumatic  sense  pipe  assembly  clamp 
marriage.  That  AD  was  prompted  by 
reports  of  incidents  in  which  the 
pneumatic  sense  pipe  chafed  against  the 
FIREX  supply  pipe  of  the  number  one 
engine.  This  action  would  revise  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes  and  remove 
others.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
chafing  of  the  FIREX  supply  pipe, 
which  could  result  in  a  hole  in  the  pipe 
and  consequently  prevent  the  proper 
distribution  of  the  fire  extinguishing 
agent  within  the  nacelle  in  the  event  of 
a  fire. 

DATES:  Conmients  must  be  received  by 
February  19, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
105-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1^<S1 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  0£Bce,  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(562)  627-5245;  fax  (562)  627-5210. 

SUPPLEMBITARY  INFORMATION:    , 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nvunber  97-NM-105-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-105-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

On  June  9, 199!  J  the  FAA  issued  AD 
95-12-25,  amend  njjent  39-9278  (60  FR 
32579,  June  23.  1995),  applicable  to 
certain  McDonnelJj Douglas  Model  DC- 
9,  DC-9-80,  and  (tU  (military)  series 
airplanes,  and  Mci<Jel  MD-88  airplanes, 
to  require  an  inspection  to  detect 
chafing  on  the  FI^EX  pipe  assembly  of 
the  number  one  eiigine;  and  either 
repair  of  chafed  pipe  assemblies  or 
replacement  of  the  chafed  pipe 
assemblies  with  new  pipe  assemblies: 
and  modification  j]jf  the  FIREX  and  the 
pneumatic  sense  Mpe  assembly  clamp 
marriage.  That  actipn  was  prompted  by 
reports  of  incidents  in  which  the 
pneumatic  sense  pipe  chafed  against  the 
FIREX  supply  pip^jof  the  number  one 
engine.  The  requiifdments  of  that  AD  are 
intended  to  prevent  chafing  of  the 
FIREX  supply  pipfej  which  could  resuU 
in  a  hole  in  the  pipe  and  consequently 
prevent  the  propej  distribution  of  the 
fire  extinguishing  iagent  within  the 
nacelle  in  the  event  of  a  fire. 

Actions  Since  Isstj^nce  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  reviewed  ftnd  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  26-25,  datfed  May  25.  1994; 
McDonnell  Dougk  i  Service  Bulletin 
DC9-26-025,  Revi^fon  03,  dated  July  25. 
1996;  and  McDoniiill  Douglas  Service 
Bulletin  DC9-26-di5,  Revision  04, 
dated  April  30, 19W.  The  inspection 
procedures  described  in  the  original 
version,  Revision  03,  and  Revision  04 
are  identical  to  those  described  in 
Revision  1  and  Revision  2  of  the  service 
bulletin  (which  w^i|e  referenced  in  AD 
95-12-25  as  the  apbropriate  sources  of 
service  information).  Revision  04  of  the 
service  bulletin  ex  inds  the  effectivity 
listing  to  include  additional  airplanes 
that  are  subject  to  1  lie  addressed  unsafe 
condition  and  removes  other  airplanes 
from  the  effectivitj  listing. 

Explanation  of  Re(  [i  lirements  of 
Proposed  Rule 

Since  an  unsafe  ( :  )ndition  has  been 
identified  that  is  li  ;sly  to  exist  or 
develop  on  other  praducts  of  this  same 
type  design,  the  prpposed  AD  would 
supersede  AD  95-12-25  to  continue  to 
require  an  inspectijiii  to  detect  chafing 
on  the  FIREX  pipe  assembly  of  the 
number  one  enginei;iand  either  repair  of 
chafed  pipe  asseml|lies  or  replacement 
of  the  chafed  pipe  iisemblies  with  new 
pipe  assemblies;  arj(^  modification  of  the 
FIREX  and  the  pneiunatic  sense  pipe 
assembly  clamp  marriage.  The  proposed 
AD  would  revise  tlid  applicability  of  the 
existing  AD  to  include  additional 
airplanes  and  remo  i  e  others.  The 


actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  1,691 
McDonnell  Douglas  Model  DC-9,  DC-9- 
80,  and  C-9  (military)  series  airplanes, 
and  Model  MD-88  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  834  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  actions  that  are  currently 
required  by  AD  95-12-25,  and  retained 
in  this  proposed  AD,  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  cost  of  required  parts  will  be 
nominal.  Based  on  these  figures,  the 
cost  impact  of  the  currently  required 
actions  on  U.S.  operators  is  estimated  to 
be  $50,040,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  \  >  obtained  by 
contacting  the  Rults  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9278  (60  FR 
32579,  June  23, 1995).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McOonnell  Douglas:  Docket  97-NM-105- 
AD.  Supersedes  AD  95-12-25, 
Amendment  39-9278. 

Applicability:  Model  DC-9-30.  -40.  and  -50 
series  airplanes;  Model  IX:-9-81  (MD-81). 
DC-9-82  (MD-82),  DC-9-83  (MD-83).  and 
DC-»-«7  (MD-87)  series  airplanes;  Model 
MD-88  airplanes;  and  C-9  (military)  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  DC9-26-025.  Revision  04. 
dated  April  30, 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  arid,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  FIREX  supply 
pipe,  which  could  result  in  a  hole  in  the  pipe 
and  consequently  prevent  the  proper 
distribution  of  the  fire  extinguishing  agent 
within  the  nacelle  in  the  event  of  a  fire, 
accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  defect 
chafing  of  the  FIREX  pipe  assembly  of  the 
number  one  engine,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
26-25,  dated  May  25. 1994;  McDonnell 
Douglas  DC-9  Service  Bulletin  26-25. 
Revision  1.  dated  September  30, 1994: 
McDonnelL Douglas  DC-9  Service  Bulletin 
26-25.  Revision  2,  dated  Apri'  18. 1995: 
McDonnell  Douglas  Service  bulletin  DC9- 
26-025,  Revision  03.  dated  )uly  25. 1996;  or 
McDonnell  Douglas  Service  Bulletin  DC9- 
26-025.  Revision  04.  dated  April  30. 1997. 

(1)  If  any  chafing  is  detected,  prior  to 
further  flight,  accomplish  paragraphs  (a)(l)(i) 
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and  (a)(l)(ii)  of  this  AD  in  accordance  with 
the  service  bulletin.  Where  there  are 
differences  between  the  requirements  of  this 
AD  and  the  procedures  specified  in  the 
service  bulletin,  the  AD  prevails. 

(i)  Either  repair  chafed  pipe  assemblies  or 
replace  chafed  pipe  assemblies  with  new  or 
serviceable  pipe  assemblies.  And 

(ii)  Modify  the  FIREX  and  the  pneumatic 
sense  pipe  assembly  clamp  marriage. 

(2)  If  no  chafing  is  detected,  prior  to  further 
flight,  modify  the  FIREX  and  the  pneumatic 
sense  pipe  assembly  clamp  marriage  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  29.  1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-124  Filed  1-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  201 
[Docltet  No.  90N-00S6] 

Aluminum  in  Large  and  Small  Volume 
Parenterals  Used  in  Total  Parenteral 
Nutrition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  add  certain 
labeling  requirements  concerning 
aluminum  iii  large  volume  parenterals 
(LVP's)  and  small  volume  parenterals 
(SVP's)  used  in  total  f»arenteral  nutrition 
(TPN).  FDA  is  also  proposing  to  specify 
an  upper  limit  of  aluminum  permitted 
in  LVP's  and  to  require  applicants  to 
develop  and  to  submit  to  FDA  for 
approval  validated  assay  methods  for 


determining  aluminum  content  in 
parenteral  drug  products.  The  agency  is 
proposing  these  requirements  because  of 
evidence  linking  the  use  of  parenteral 
drug  products  containing  aluminum  to 
morbidity  and  mortality  among  patients 
on  TPN  therapy,  especially  premature 
infants  and  patients  with  impaired 
kidney  function. 

DATES:  Submit  written  comments  by 
April  6, 1998.  Submit  written  comments 
on  the  information  collection 
requirements  by  February  4,  1998. 
AODRESSEb:  Submit  written  comments 
on  this  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (0MB),  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503.  ATTN:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leanne  Cusumano,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Aluminum  in  ionic  form  is  naturally 
present  in  all  plant  and  animal  tissues 
and  in  natural  bodies  of  water,  although 
it  has  no  known  biologicaj  function. 
Human  exposure  to  aluminum  also 
occurs  through  aluminiun-containing 
medications,  aluminum  cans  and 
cooking  utensils,  drinking  water,  baking 
powder,  and  deodorants  (Ref.  1). 
Aluminum  is  found  in  public  water 
supplies  treated  with  various  clarifiers 
and  in  food  and  drink,  including  infant 
formulas  (Refs.  2,  3.  and  4). 

Aluminum  is  commonly  found  in  dye 
lakes  (coloring  agents)  and  sometimes 
found  as  an  excipient  in  certain  dixig 
products.  It  is  usually  found  in 
parenteral  drugs  as  a  contaminant  in  the 
protein  source,  calcium  and  phosphate 
salts,  albumin,  and  heparin  (Refs.  5  and 
6).  Aluminum  also  leaches  from  glass 
containers  and  closures  during 
autoclaving  and  storage. 

Changes  in  the  processing  and 
screening  of  raw  materials  may  reduce 
aluminum  contamination  of  drug 
products.  Aluminum  toxicity  in  adults 
has  been  reduced  by  replacing  casein 
hydrolysate  with  crystalline  amino 
acids  in  TPN  solutions  (Ref.  7).  In 
addition,  the  use  of  deionized  water  in 
dialysis  and  the  substitution  of  calcium 
for  aluminum-containing  oral  phosphate 


binders  have  reduced  dialysis 
osteomalacia  and  encephalopathy. 

FDA  has  become  increasingly 
concerned  about  the  aluminum  content 
in  parenteral  drug  products,  which 
could  result  in  a  toxic  accumulation  of 
aluminum  in  the  tissues  of  individuals 
receiving  TPN  therapy.  Research 
indicates  that  neonates  and  patient 
populations  with  impaired  kidney 
function  may  be  at  high  risk  of  exposure 
to  unsafe  amounts  of  aliuninum  (Refs.  2, 
5.  6.  and  8  through  13).  Studies  show 
that  aluminum  may  accumulate  in  the 
bone,  urine,  and  plasma  of  infants 
receiving  TPN  (Refs.  5.  8.  and  9).  Many 
drug  products  used  routinely  in 
parenteral  therapy  may  contain  levels  of 
aluminum  sufficiently  high  to  cause 
clinical  manifestations.  Generally,  when 
medication  and  nutrition  are 
administered  orally,  the  gastrointestinal 
tract  acts  as  an  efficient  barrier  to  the 
absorption  of  aluminum,  and  relatively 
little  ingested  aluminum  actually 
reaches  body  tissues.  However, 
parenterally  administered  drug  products 
containing  aluminum  bypass  the 
protective  mechanism  of  the 
gastrointestinal  tract  and  aluminum 
circulates  and  is  deposited  in  human 
tissues  (Refs.  1.  3, 14.  and  15). 

Aluminum  toxicity  is  difficult  to 
identify  in  infants  because  few  reliable 
techniques  are  available  to  evaluate 
bone  metabolism  in  premature  infants. 
Techniques  used  to  evaluate  the  effects 
of  aluminum  on  bone  in  adults  cannot 
be  used  in  premature  infants.  Although 
aluminum  toxicity  is  not  commonly 
detected  clinically,  it  can  be  serious  in 
selected  patient  populations,  such  as 
neonates,  and  may  be  more  common 
than  is  recognized.  One  study  indicated 
that  premature  infants  who  received 
parenteral  therapy  had  higher  than 
normal  plasma  and  urinary  aluminum 
concentrations.  The  study  also  indicated 
that  aluminum  concentration  in  bone 
marrow  was  10  times  higher  in  infants 
who  had  received  at  least  3  weeks  of 
parenteral  therapy  than  in  those  who 
had  received  limited  parenteral  therapy: 
20.16±13.4  milligrams  (mg)  versus 
1.9811.44  mg  per  kilogram  (kg)  of  dry 
weight  (p  <  0.0001)  (Ref.  2). 
Furthermore,  there  has  been  at  least  one 
credible  report  of  measurable  aluminum 
in  the  brain  of  a  premature  infant  (Ref. 
16). 

Classic  manifestations  of  aluminiun 
intoxication  in  patients  with  impaired 
kidney  function  include  fracturing 
osteomalacia,  encephalopathy,  and 
microcytic  hypochromic  anemia. 
Aluminimi  may  prevent  calciiun 
absorption  in  premature  infants 
receiving  TPN  therapy  (Ref.  9).  In 
addition,  aluminum  loading  may  be  a 
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factor  in  the  bon(}  disease  of  very  ill 
neonates  with  reduced  kidney  function 
who  have  received  long-term  parenteral 
therapy  with  aluminum-contaminated 
fluids  (Ref.  2).     1 1 

FDA  has  held  Mveral  meetings  to 
discuss  the  risks  ^osed  by  aluminum  in 
parenteral  drug  piroducts.  On  March  3, 
1986.  the  agency's  Advisory  Committee 
on  Endocrinologkj  and  Metabolic  Drug 
Products  met  to  discuss  the  problems 
posed  by  aluminmn  in  parenteral  drug 
products  (Ref.  22).  The  committee 
recommended  thfi^  parenteral  drug 
products  intended  for  repeated  use  or 
given  in  large  volumes  over  a  short 
period  of  time  be  tested  for  aluminum 
levels.  The  committee  also 
recommended  that  the  agency  establish 
an  aluminum-conjtkmination  limit.  On 
November  6. 198$]  the  agency  held  a 
public  workshop  to  discuss  aluminum 
toxicity  in  clinical  jmedicine,  existing 
aluminum  monit^fing.  clinical  effects  of 
aluminum  loadinkj  and  methodology  for 
quantitative  alumlhum  determination  in 
parenteral  products  (Ref.  23).  On  June 
25  and  26. 1987,  the  Allergenic  Products 
>e  of  FDA's  Center  for 
in  and  Reseaiph  met 

of  the  aluminum 
i-precipitated 
[Ref.  24). 

comments  received 
at  these  meetings  ipd  because  of  the 
overall  concern  about  the  risks  posed  by 
aluminum  content  in  parenteral  drug 
products,  FDA  published  a  notice  of 
intent  in  the  Fedei-#l  Register  of  May  21. 
1990  (55  FR  20799^  The  notice 
announced  the  re^latory  options  the 
agency  is  considei1i|]g  and  requested 
comments  and  dat^  on  the  following 
issues:  (1)  Safe  and  Unsafe  levels  of 
aluminum  in  LVF'p,  SVP's,  and 
pharmacy  bulk  pa<|;kages;  (2)  assay 
methodology;  (3)  i^iiits  of  measurement; 
(4)  which  drug  products  should  be 
included  in  any  aljiininum  content 
disclosure  requireiHent;  (5)  suggestions 
for  any  warning  st4<ement  required  on 
parenteral  drug  product  labeling;  and  (6) 
information  concerning  the  economic 
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II.  Description  of  t^t  Proposed  Rule 

FDA  is  proposing  ;to:  (1)  Establish  a 
maximum  permissiHle  level  of 
aluminum  in  LVP's  Used  in  TPN 
therapy;  (2)  require  ^hat  the  maximum 
level  of  aluminum  Permitted  in  LVP's 
used  in  TPN  theraply  be  stated  on  the 
package  insert  of  aULVP's  used  in  TPN 


and  pharmacy  bulk  packages  used  in  the 
preparaUon  of  TPN  soluUons;  (4)  require 
that  the  package  insert  of  all  LVP's  and 
SVP's,  including  pharmacy  bulk 
packages,  contain  a  warning  statement 
about  aluminum  toxicity  in  patients 
with  impaired  kidneys  and  neonates 
receiving  TPN  therapy;  and  (5)  require 
that  applicants  and  manufacturers 
develop  validated  assay  methods  for 
determining  the  aluminum  content  in 
parenteral  drug  products  and  that 
applicants  submit  the  validated  assay 
methods  to  FDA  for  approval. 

Proposed  §  201.323(a)  would  limit  the 
aluminum  content  for  all  LVP's  used  in 
TPN  therapy  to  25  micrograms  per  liter 
(>;^L)  for  liquids.  This  requirement 
would  apply  to  all  LVP's  used  in  TPN 
therapy,  including,  but  not  limited  to, 
parenteral  amino  acid  solutions,  highly 
concentrated  dextrose  solutions, 
parenteral  lipid  emulsions,  saline  and 
electrolyte  soluUons,  and  sterile  water 
for  injection.  1 

Proposed  §  201.323(b)  would  require 
that  the  package  insert  for  all  LVP's 
used  in  TPN  therapy  state  that  the  drug 
product  contains  no  more  than  25  (ig/L. 
This  statement  would  be  included  in  the 
"Precautions"  secUon  of  the  labeling. 

For  SVP's  and  pharmacy  bulk 
packages  used  in  the  preparation  of  TPN 
solutions,  proposed  §  201.323(c)  would 
require  that  the  product's  maximum 
level  of  aluminum  at  expiry  be  stated  on 
the  immediate  container  label  of  the 
SVP's  and  pharmacy  bulk  packages. 
FDA  is  proposing  that  the  statement  on 
the  immediate  container  label  read  as 
follows:  "Contains  no  more  than  _  ng/ 
L."  For  those  SVP's  and  pharmacy  bulk 
packages  that  are  lyophilized'powders 
used  in  the  preparaUon  of  TPN 
solutions,  the  maximum  level  of 
aluminum  at  expiry  must  be  printed  on 
the  immediate  container  label  as 
follows:  "When  reconstituted  in 
accordance  with  the  package  insert 
instructions,  the  concentration  of 

aluminum  will  be  no  more  than fig/ 

L."  The  maximum  level  of  aluminum 
may  be  expressed  as  the  highest  of:  (1) 
The  highest  level  for  the  batches 
produced  during  Uie  last  3  years;  (2)  the 
highest  level  for  the  latest  five  batches, 
or  (3)  the  maximum  historical  level,  but 


therapy;  (3)  require 


level  of  aliuninum  a  expiry  be  stated  on 
the  immediate  cont  jjiner  label  of  SVP's 


1  hat  the  maximum 


'  The  agency  has  determined  that  most  currently 
marketed  LVP  drug  products  contain  less  than  25 
Mg/L  of  aluminum  (Ref.  17).  Although  aluminum 
content  varied  widely  among  different  components 
and  the  same  chemicals  could  have  a  different 
aluminum  content  depending  on  the  manufacturer, 
lot  to  lot  similarity  for  a  specific  chemical  from  a 
given  supplier  was  found.  LVP  and  SVP  products 
from  several  manufacturers  were  tested.  All  LVP's 
tested,  except  one  product,  were  less  than  25  ng/ 
L.  FDA  also  bases  this  level  on  a  considerable 
amount  of  stability  data  submitted  to  the  agency 
over  several  years  for  LVP  drug  products. 


only  until  completion  of  production  of 
the  first  five  batches  after  the  rule  takes 
effect.  The  labeling  requirement  would 
apply  to  all  SVP's  used  in  die 
preparation  of  TPN  solutions,  including, 
but  not  limited  to:  Parenteral  elecUolyte 
solutions,  such  as  calcium  chloride, 
calcium  gluceptate.  calcium  gluconate, 
magnesium  sulfate,  potassium  acetate, 
potassium  chloride,  potassium 
phosphate,  sodium  acetate,  sodium 
lactate,  and  sodium  phosphate;  multiple 
electrolyte  additive  solutions;  parenteral 
multivitamin  solutions;  single-entity 
parenteral  vitamin  solutions,  such  as 
vitamin  K  injection,  folic  acid, 
cyanocobalamin.  and  thiamine;  and 
trace  mineral  solutions,  such  as 
chromium,  copper,  iron,  manganese, 
selenium,  and  zinc. 

Proposed  §  201.323(d)  would  require 
that  the  package  insert  for  all  LVP's  and 
SVP's,  including  pharmacy  bulk 
packages,  contain  a  warning  statement 
about  aluminum  toxicity  in  patients 
with  impaired  kidney  function  and  in 
neonates  receiving  TPN  therapy.  The 
warning  statement  would  be  included  in 
the  warning  section  of  the  labeling  and 
would  contain  the  following  language: 

WARNING:  This  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  levels  with  prolonged  parenteral 
administration  if  kidney  function  is 
impaired.  Premature  neonates  are 
particularly  at  risk  because  their  kidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum. 

FDA  is  also  concerned  about  the  daily 
amount  of  aluminum  received  by 
patients  with  impaired  kidney  function. 
One  study  found  that  patients  should 
not  receive  more  than  4  to  5  ng/kg/day 
of  aluminum  (Ref.  20).  FDA  is 
considering  whether  to  include  in  the 
previous  warning  a  statement  regarding 
the  maximum  daily  aluminum  intake 
recommended  for  patients.  FDA 
believes  such  a  recommendation  would 
assist  health  care  professionals  in 
determining  whether  patients  are 
receiving  toxic  levels  of  aluminum.  For 
example,  a  health  care  professional  . 
administering  per  day  150  mL  of  an  LVP 
solution  containing  25  pg/L  of 
aluminum  to  a  patient  also  receiving  20 
mL  of  drug  A  containing  2  ng/L  of 
aluminum.  2  mL  of  drug  B  containing 
100  pg/L  of  aluminum,  and  10  mL  of 
drug  C  containing  400  pg/L  of 
aluminiun.  would  be  able  to  determine 
that  the  patient  was  receiving  a  total  of 
7.99  pg/day  of  aluminum  (calculated 
(0.150x25)  +  (0.020x2)  +  (0.002x100) 
+  (0.010x400)).  The  healUi  care 
professional  could  then  calculate  the 
patient's  intake  level  based  on  the 
patient's  weight.  If  the  patient  weighed 
2  kg,  the  patient  would  be  receiving 
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approximately  4  fig/kg/day  of  aluminum 
(calculated  7.99  jig/2  kg). 

FDA  is  specifically  seeking  comment 
on  whether  adding  the  language 
"Patients  should  receive  no  more  thatn 
4  to  5  Mg/kg/day  of  aluminum"  to  the 
warning  statement  is  appropriate.  In 
addition,  FDA  is  seeking  comment  on 
whether  a  4  to  5  ng/kg/day  level  is 
reasonable  and  whether  the  proposed 
level  is  adequate  to  protect  the  public 
health. 

Proposed  §  201.323(e)  would  require 
that  applicants  and  manufacturers 
develop  validated  assay  methods  to 
determine  the  aluminum  content  in 
parenteral  drug  products.  The  assay 
methods  would  be  required  to  comply 
with  current  good  manufacturing 
practice  (CGMP)  regulations  under  part 
211  (21  CFR  part  211)  (see  §  211.194(a)). 
Holders  of  approved  applications  for 
LVP's  used  in  TPN  therapy  and  SVP's 
used  as  additives  in  TPN  solutions 
would  be  required  to  submit  a 
supplement  to  FDA  under  §  314.70(c) 
(21  CFR  314.70(c))  describing  the  assay 
method  used  for  determining  the 
aluminum  content.  Under  the  proposed 
rule,  applicants  would  submit  the 
validation  method  used  and  the  release 
data  for  several  batches.  Manufacturers 
of  parenteral  drug  products  not  subject 
to  an  approved  application  would  be 
expected  to  make  assay  methodology 
available  to  FDA  during  inspections. 

Proposed  §  201.323  would  apply  to  all 
human  drug  LVP's,  SVP's,  and 
pharmacy  bulk  packages  used  in  TPN. 
Licensed  biological  products  are  not 
covered  by  the  proposal. 

FDA  is  also  considering  codifying  the 
language  now  proposed  for  §201. 323(a) 
and  (e);  however,  when  this  language 
becomes  final  it  may  be  in  subpart  E  of 
part  310.  These  sections  would  limit  the 
aluminum  content  for  all  LVP's  used  in 
TPN  therapy  to  25  ng/L  for  liquids  and 
would  require  that  applicants  and 
manufacturers  develop  validated  assay 
methods  to  determine  the  aluminum 
content  in  parenteral  drug  products. 

III.  Conunents  on  the  Notice  of  Intent 

FDA  received  11  comments  on  the 
notice  of  intent  from  professional 
associations,  prescription  drug 
manufacturers,  a  hospital,  and  a 
university.  Most  comments  supported 
the  proposed  limit  for  aluminum 
content  in  LVP's  and  the  labeling 
requirement  for  SVP's  and  pharmacy 
bulk  packages.  Four  comments 
suggested  changes  to  the  proposed 
warning  statement.  A  summary  of  the 
comments  received  and  the  agency's 
response  follows. 


A.  Drug  Products  Susceptible  to 
Aluminum  Contamination 

1.  The  notice  of  intent  applied  to  all 
human  drug  LVP's  and  SVP's  and 
pharmacy  bulk  packages  used  in  TPN 
therapy.  One  comment  contended  that 
nutritional  LVP's  and  nutritional  LVP 
pharmacy  bulk  packages  should  be 
considered  separate  from  SVP's  and 
SVP  pharmacy  bulk  packages.  The 
comment  stated  that  manufacturers  of 
nutritional  LVP  products,  which 
include  amino  acids,  dextrose 
concentrations,  and  lipid  emulsions, 
have  already  taken  steps  to  contain 
aluminum  levels  through  manufacturing 
processes  and  testing.  Another  comment 
suggested  that  any  proposed  regulation 
should  apply  only  to  nutritional 
parenterals  and  not  other  drug  products. 

The  agency  has  concluded  that,  based 
on  the  available  data  and  information 
concerning  toxicity  resulting  from  the 
presence  of  aluminum  in  parenteral 
drug  products,  it  is  necessary  to  regulate 
nutritional  LVP's  and  LVP  pharmacy 
bulk  packages  as  well  as  nutritional 
SVP's  and  SVP  pharmacy  bulk 
packages.  The  proposal  would  establish 
a  25  ng/L  limit  for  LVP's  used  in  TPN 
therapy,  and  would  require  that  the  25 
Hg/L  limit  be  stated  in  the  package  insert 
of  all  LVP's  used  in  TPN  therapy.  The 
proposal  would  also  require  that  the 
maximum  level  of  aluminum  at  expiry 
be  stated  on  the  immediate  container 
label  of  SVP's  and  pharmacy  bulk 
packages  used  in  the  preparation  of  TPN 
solutions. 

The  agency  agrees  that  aluminum 
toxicity  is  a  concern  only  for  parenterals 
used  in  TPN  therapy,  and  advises  that 
the  proposed  limit  for  LVP's  and  the 
labeling  requirement  for  LVP's,  SVP's, 
and  pharmacy  bulk  packages  would 
only  apply  to  LVP's  used  in  TPN 
therapy  and  SVP's  and  pharmacy  bulk 
packages  used  in  the  preparation  of  TPN 
solutions.  The  proposed  rule  would  not 
apply  to  LVP's.  SVP's.  or  pharmacy  bulk 
packages  not  used  in  TPN  therapy. 

B.  Patient  Populations  at  Risk 

In  the  notice  of  intent,  the  agency 
stated  that  it  was  especially  concerned 
about  three  groups  of  patients  at  risk  for 
aluminum  toxicity:  (1)  Patients  with 
kidney  failure  on  chronic  hemodialysis 
or  continuous  ambulatory  peritoneal 
dialysis;  (2)  patients  of  any  age  receiving 
long-term  TPN  therapy,  especially  those 
with  compromised  kidney  function;  and 
(3)  premature  and  full-term  neonates 
who  require  TPN  therapy. 

2.  One  comment  agreed  with  FDA's 
selection  of  the  three  groups  most  at 
risk,  while  another  comment  preferred 
to  limit  the  regulation  to  premature 


infants  and  uremic  patients  receiving 
parenteral  nutrition.  Another  comment 
suggested  that  the  agency  should  first 
conduct  indepth  studies  on  aluminum 
toxicity  in  TPN  patients,  as  well  as 
studies  of  other  populations  at  risk, 
such  as  the  elderly,  before  proposing 
which  groups  to  regulate. 

The  agency  has  considered  these 
comments  and  the  literature  concerning 
the  patient  populations  at  risk  and 
proposes  to  apply  the  regulation  to 
products  used  for  patients  on  TPN 
therapy  who  have  impaired  kidney 
function.  Aluminum  may  accumulate  to 
toxic  levels  after  prolonged 
administration  if  kidney  function  is 
impaired,  particularly  if  patients  are 
exposed  to  other  sources  of  alurpinum, 
such  as  antacids,  or  if  there  is  a  greater 
than  usual  requirement  for  certain 
parenteral  nutrition  solutions  that  have 
a  relatively  high  aluminum  content, 
such  as  calcium  and  phosphate 
solutions.  This  includes  patients  with 
impaired  kidney  function  receiving 
long-term  parenteral  nutrition  and 
neonates  receiving  total  parenteral 
nutrition.  Premature  neonates  would  be 
included  because  of  their  immature 
kidneys,  their  higher  intake  of  fluids  per 
unit  body  weight,  and  their  greater  need 
for  calcium  and  phosphate  solutions, 
which  may  be  heavily  contaminated 
with  aluminum. 

3.  One  comment  stated  that  only  long- 
term  therapy  with  TPN  solutions 
containing  a  high  level  of  aluminum  has 
led  to  clinically  significant  toxicity. 
Another  comment  stated  that  aluminum 
in  TPN  solutions  is  a  problem  for 
premature  infants  but  not  for  patients 
receiving  continuous  ambulatory 
peritoneal  dialysis,  except  fi-om 
aluminum-containing  phosphate  gels. 
The  comment  added  that  patients  with 
kidney  disease  who  are  not  undergoing 
dialysis,  but  who  are  receiving  TPN 
therapy,  accumulate  aluminum  even 
when  using  crystalline  amino  acids. 
Another  comment  stated  that  5-year 
followup  studies  of  infants  on  TTN 
therapy  revealed  no  aluminum  loading, 
and  short-term  therapy  had  no  long- 
term  effects. 

The  agency  disagrees  that  the  only 
patients  at  risk  are  those  on  long-term 
therapy  with  TPN  solutions  that  contain 
high  levels  of  aluminum.  The  agency 
advises  that  the  available  research  has 
shown  that  all  patients  with  impaired 
kidney  function  on  short-term  or  long- 
term  TPN  therapy  are  at  risk.  The 
agency  also  disagrees  that  5-year  studies 
have  revealed  no  aluminum  loading  in 
infants.  Again,  the  available  literature 
provides  sufficient  evidence  of  toxic 
aluminum  loading  in  infants  who 


UMI 


Federal  Register  /  Vol.  63.  No.  2  /  Monday,  January  5,  1998  /  Proposed  Rules 


179 


receive  TPN  tHt  rapy  (Refs.  2.  5,  6,  and 
8  through  13). 


uminum  Contamination 
of  intent,  the  agency 


C.  Sources  of/ , 

In  the  notice 
stated  that  aluir  inum  is  usually  found 
in  parenteral  drug  products  as  a 
contaminant  aik|l  is  not  added 
deliberately  to  k  fie  drug  product.  The 
notice  also  stated  that  although  the  drug 
substance  is  the  main  source  of 
aluminum  conji  mination  in  parenteral 
drug  products,  it  is  also  leached  from 
glass  containers  and  closures  during 
autoclaving  an^  storage.  The  notice 
stated  that  additives  are  the  major 
contributor  of  aluminum  in  TPN. 
solutions,  and  jl^at  requiring  the 
disclosure  of  aluminum  levels  in 
commonly  used  additives  would  permit 
the  preparation  bf  parenteral  solutions 
lower  in  alumiitim  for  high-risk 
patients. 

4.  One  comment  agreed  that  the 
sources  of  aluminum  in  parenteral  drug 
.   products  inclu(|i  raw  materials  and  the 
glass  final  container.  The  comment 
stated  that  appropriate  changes  in 
specifications  oif  raw  materials  would 
alleviate  the  problem. 

Another  comment  stated  that 
aluminum  contktnination  results  from 
three  main  souijcjes:  (1)  Pharmaceutical 
ingredients  (ph<)$phates,  gluceptates, 
gluconates,  andisome  amino  acids);  (2) 
the  container/ckisure  system  (aluminum 
content  leached  from  glass  container 
and  rubber  closiires  increases  with  shelf 
life);  and  (3)  the  inanufacturing  process 
(autoclave  sterilisation  and  membranes). 
The  comment  stated  that  technology 
does  not  exist  tc  lessen  the  presence  of 
aluminum. 

The  agency  at  kses  that  changes  in 
processing  and  screening  of  raw 
materials  would!  $ignificantly  reduce 
aluminum  contamination  of  parenteral 
drug  products.  T  le  agency  is  proposing 
to  require  that  tlfu  aluminum  content  be 
stated  on  the  imkijiediate  container  label 
of  SVP's  and  phahnacy  bulk  packages  so 
that  the  health  prjofessional  preparing 
the  TPN  solution  would  be  able  to 
determine  the  aldminum  content  of  the 
final  solution.  In  Addition,  under  the 
proposed  rule,  tk^  package  insert  for  all 
LVP's  used  in  T1»N  therapy  would  state 
that  the  drug  pre  ^uct  contains  no  more 
than  25  \i%lh.  Thjife  would  assist  the 
practitioner  whet  calculating  the  total 
amount  of  aluminum  being 
administered  to  ^  patient  with  impaired 
kidney  function  receiving  TPN  therapy. 
5.  One  comment  suggested  that  FDA 
designate  orphan Jdrug  status  for 
parenterals  used*i  infants  to  account 
for  costs  by  manMacturers  in  complying 
with  the  aluminum  content  limits 
discussed  in  the  hotice  of  intent. 


The  Orphan  Drug  Act  requires  that 
Orphan  Drug  Designation  be  requested 
for  individual  drugs;  therefore,  the  law 
would  not  permit  designation  of  an 
entire  class  of  drugs.  However,  new 
products  intended  for  parenteral  use  in 
infants  may  fit  the  eligibility  criteria  for 
Orphan  Designation  and  individual 
manufactures  would  be  encouraged  to 
apply.  The  Office  of  Orphan  Products 
Development  has  a  long  history  of 
encouraging  manufacturers  to  apply  for 
pediatric  indications  and  would 
welcome  applications  for  neonatal 
indications. 

6.  One  comment  suggested  that  FDA 
require  parenterals  to  be  packaged  in 
plastic  containers  in  order  to  lessen  the 
aluminum  leaching  associated  with 
glass  containers. 

The  agency  has  decided  not  to  require 
parenterals  to  be  packaged  only  in 
plastic  because  not  all  products  used  for 
TPN  therapy  are  available  in  plastic. 
Under  the  proposed  regulation,  health 
care  professionals  may  choose  an 
additive  available  in  a  plastic  container 
for  patients  on  TPN  therapy.  It  is 
beyond  the  intent  of  this  proposed  rule 
to  require  that  all  drug  products  used  in 
TPN  therapy  be  packaged  in  plastic 
containers. 

7.  Three  comments  stated  that 
deionized  water  has  reduced  the 
incidence  of  aluminum  in  parenteral 
solutions.  One  comment  stated  that 
following  the  U.S.  Pharmacopeia 
proposed  monograph  for  sterile  water 
for  dilution  of  hemodialysis  concentrate 
would  minimize  aluminum  toxicity 
problems.  Aluminum  toxicity  would 
occur  only  in  those  patients  where  the 
aluminum  loading  exceeded  dialysis 
capacity. 

The  agency  advises  that  aluminum 
toxicity  is  not  limited  to  patients 
undergoing  dialysis  treatment. 
Furthermore,  although  deionized  water 
may  reduce  incidence  of  aluminum 
toxicity,  the  use  of  deionized  water  does 
not  efiminate  other  sources  of 
aluminum  in  TPN  solutions. 

8.  Five  comments  argued  that  long- 
term  TPN  therapy  using  products 
containing  crystalline  amino  acids, 
rather  than  casein  hydrolysates,  lessens 
toxic  aluminum  accumulation. 

Although  the  agency  agrees  that 
replacement  of  casein  hydrolysates  with 
crystalline  amino  acids  has  reduced  the 
levels  of  aluminum  in  LVP's,  the  agency 
believes  that  establishing  a  maximum 
level  of  aluminum  in  LVP's  used  for 
TPN  therapy  will  contribute  to 
decreasing  the  total  amount  of 
aluminum  in  these  solutions.  In 
addition,  the  proposed  labeling 
requirement  will  permit  calculation  of 


total  daily  aluminum  intake  from  all 
sources. 

D.  Units  of  Measure  of  Aluminum 
Content 

In  the  notice  of  intent,  the  agency 
stated  that  a  standard  unit  of 
measurement  (i.e.,  parts  per  billion 
(ppb),  parts  per  million,  milligrams,  or 
micrograms)  should  be  specified  to 
avoid  confusion  and  errors,  and  that  the 
same  unit  of  measure  be  used  to  specify 
the  drug  being  administered,  the 
amount  of  aluminum  present,  and  the 
maximum  exposure  permitted  each  day. 
The  agency  recommended  that  both 
mass  and  molar  concentrations  be  stated 
in  the  labeling. 

9.  Three  of  the  eight  comments 
addressing  this  issue  supported  the  \ig/ 
L  unit,  and  two  suggested  either  micro 
moles  per  liter  (jiM/L)  or  ppb.  Two 
comments  recommended  that  the  unit  of 
measurement  be  expressed  as  ppb. 
Other  suggestions  included:  "ppb  {  ng/ 
L),"  "nM/L  (Mg/L),"  and  "(g/mL)" 
(grams  per  milliliter).  One  comment 
specifically  recommended  "junoles/L" 
as  a  primary  unit  and  "Mg/L"  in 
parentheses. 

The  agency  has  considered  these 
comments  and  is  proposing  >^L  as  the 
unit  of  measure.  The  agency  telieves 
that  a  standard  unit  of  measurement 
will  allow  heahh  care  professionals  to 
tailor  the  parenteral  solution  to  the 
needs  of  certain  patients.  In  addition, 
the  agency  has  chosen  a  unit  of 
measurement  by  which  the  levels  of 
aluminum  administered  to  patients  can 
be  easily  calculated. 

E.  Levels  of  Aluminum  Content  in  LVP's 

The  agency  stated  in  the  notice  of 
intent  that  it  was  considering  setting  an 
upper  limit  of  25  jig/L  or  25  ppb  for 
LVP's  used  in  TPN  therapy.  This  limit 
is  based  primarily  on  a  calculation  that 
an  intake  of  3  liters  per  day  would  result 
in  a  total  exposure  of  under  100  fig  per 
day.  which  was  recommended  at  the 
1986  FDA  workshop  as  a  safe  daily 
burden  for  healthy  individuals.  This 
limit  is  also  based  on  a  study  in  which 
patients  were  treated  with  long-term 
TPN  solutions  (Ref.  18).  In  addition, 
information  provided  to  the  agency 
indicates  that  most  currently  marketed 
LVP  drug  products  will  meet  this 
specification  (Ref  17).  The  notice 
solicited  comments  regarding  acceptable 
levels  for  parenteral  drug  products  that 
are  not  required  to  meet  this 
specification,  including  continuous 
ambulatory  peritoneal  dialysis  drug 
products,  hemodialysis  drug  products, 
antibiotics,  and  other  drug  products 
marketed  as  LVP's.  The  notice  also 
sought  additional  data  and  information 
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regarding  both  safe  levels  and  unsafe 
levels  of  aluminum  in  LVP's. 

10.  Four  comments  supported  this 
limit.  One  comment  recommended 
using  the  following  deHnitions  of  safe, 
unsafe,  and  toxic: 

"Safe" — the  amount  of  aluminum  which 
when  administered  parenterally  that  will 
result  in  neither  body  or  tissue  loading  nor 
tissue  disease  or  dysfunction;  "unsafe" — the 
amount  of  aluminum  which  when 
administered  parenterally  will  result  in 
tissue  loading  but  which  cannot  be 
definitively  determined  to  produce  tissue 
disease  or  dysfunction;  and  "toxic" — the 
amount  of  aluminum  which  when 
administered  parenterally  will  result  in 
tissue  loading  and  that  can  be  directly 
associated  with  tissue  disease  or  dysfunction. 
The  comment  recommended  that  these 
terms  be  made  known  to  physicians  and 
pharmacists  who  prescribe  or  prepare 
TPN  solutions  to  better  estimate  the  risk 
of  aluminum  toxicity  to  the  patient. 

Proposed  §  201.323(a)  would  place  an 
upper  limit  of  25  ng/L  for  liquid  LVP's 
used  in  TPN  therapy.  The  agency  is  also 
proposing  that  the  package  insert  for  all 
LVP's  used  in  TPN  therapy  state  that  the 
drug  product  contains  no  more  than  25 
Hg/L.  The  agency  has  determined  that  it 
is  uimecessary  for  the  proposed 
regulation  to  prescribe  levels  that  are 
"safe,"  "unsafe,"  and  "toxic."  The 
agency  believes  that  the  proposed  limit 
on  aluminum  content  foj  LVP's,  the 
package  insert  requirement  for  LVP's, 
and  the  immediate  container  label 
statement  for  SVP's  and  pharmacy  bulk 
packages  would  enable  the  health  care 
professional  to  determine  which  drug 
products  are  safe  for  each  patient. 

11.  One  comment  stated  that 
proposing  a  limit  for  only  LVP's 
disregards  the  fact  that  SVP's  and 
pharmacy  bulk  packages  contribute  a 
large  amount  of  aluminum  to  TPN 
solutions.  Another  comment  objected  to 
the  agency's  proposal  to  require  a  25 
ppb  limit  on  LVP's  but  only  a  label 
statement  for  SVP's  because  LVP's 
provide  less  than  100  ppb  of  aluminum 
whereas  SVP's  can  provide  over  100,000 
ppb  of  alimiinum. 

The  agency  recognizes  that  SVP's  and 
pharmacy  bulk  package  additives,  such 
as  phosphate  and  calcium  solutions,  are 
a  major  source  of  alimiinum  toxicity  in 
TPN  therapy.  However,  although  the 
risks  associated  with  aluminum  toxicity 
in  patients  receiving  TPN  therapy  are 
known,  an  acceptable  level  of  alimiinum 
in  SVP's  and  pharmacy  bulk  package 
additives  has  not  yet  been  established. 

FDA  is  proposing  the  labeling 
requirement  for  SVP's  and  pharmacy 
bulk  packages  to  permit  the  health  care 
professional  administering  the  drug  to 
calculate  the  total  aluminum  exposure 
the  patient  receives  from  multiple 


parenteral  sources.  This  calculation  is 
especially  important  because  additives 
appear  to  be  the  major  contributor  of 
aluminum  to  TPN  solutions.  Requiring 
the  disclosure  of  the  maximum  level  of 
aluminum  present  at  expiry  in  SVP's 
and  pharmacy  bulk  packages  would  also 
allow  the  user  to  make  appropriate 
substitutions  to  prepare  "low 
aluminum"  parenteral  solutions  for  use 
in  patients  who  are  in  high-risk  groups. 
The  user  would  be  unable  to  make 
accurate  calculations  of  total  aluminum 
exposure  if  the  labeling  of  SVP's  stated 
only  a  safe  upper  limit  for  alimiinum 
rather  than  stating  the  exact  or 
maximum  amount  of  aluminum  actually 
present. 

12.  One  comment  stated  that  proper 
methodology  and  test  procedures 
should  be  established  before  an  upper 
limit  for  the  level  of  aluminum  in  LVP's 
can  be  set.  Several  comments  stated  that 
the  proposed  limit  was  not  feasible  for 
the  following  reasons:  (1)  It  would  be 
very  difficult  to  get  accuracy  and 
reproducibility  at  such  a  low  level;  (2) 
suppliers  of  raw  materials  cannot 
readily  reduce  the  level  of  aluminum  in 
raw  materials  and  no  simple  analytical 
method  or  technology  for  aluminum 
determination  exists  that  could  be 
performed  outside  of  a  research 
laboratory  at  detection  levels  below  100 
ppb;  (3)  aluminum  is  a  universal 
ingredient  in  essentially  all  materials, 
including  those  compounds  where  there 
is  no  practical  technique  to  remove  the 
aluminum;  (4)  some  ingredients  may 
leach  significant  amounts  of  aluminum 
from  the  glass  containers  and/or 
stoppers  used  for  packaging,  processing, 
and  storage;  (5)  technology  does  not 
currently  exist  to  prevent  parenterals 
with  electrolytes  or  a  high  pH  from 
accumulating  a  higher  aluminum  level 
after  autoclaving  or  to  prevent  filter 
membranes  from  introducing  aluminum 
into  a  parenteral  solution;  (6)  the  limit 
appears  too  low  for  currently  available 
methodology  to  measure  with  a 
consistent  result  in  a  manufacturing 
quality  controlled  environment;  and  (7) 
environmental  contamination,  such  as 
dust  particles  that  may  contain  over 
2,000  ppb  of  aluminum,  low  levels  of 
aluminum  in  the  purest  laboratory 
reagents,  and  leaching  from  laboratory 
supplies,  can  be  a  significant  source  of 
test  variation. 

Two  comments  recommended  that 
FDA  should  alternatively  require  a  limit 
of  100  ppb  or  100  Mg/L.  One  comment 
stated  that  there  is  essentially  no 
practical  risk  of  adverse  health  effects  at 
100  ppb.  The  comment  suggested  that, 
as  an  alternative  to  a  proposed  limit. 
LVP's  used  for  nutritional  support 
should  include  a  labeling  statement  as 


follows:  "Use  of  this  product  typically 
provides  not  more  than  100  ppb  (^g/L) 
of  aluminum.  Use  of  this  product,  and 
any  other  additives,  should  be  carefully 
undertaken  if  aluminum  levels  are  of 
concern  with  the  patient." 

One  comment  stated  that  because 
LVP's  usually  contain  less  than  100  ppb 
at  expiration,  FDA  should  not  require 
release  testing  of  every  lot  or  establish 
an  upper  Umit. 

OnQ  comment  stated  that  the  25  ppb 
limit  would  severely  restrict  availability 
of  products  in  the  LVP  market,  on 
which  critically  ill  patients  depend  and 
for  which  no  other  acceptable 
nutritional  alternative  exists. 

The  agency  disagrees  with  thesie 
comments.  Technology  exists  to  detect 
aluminum  levels  below  100  ppb  and 
there  is  a  risk  of  adverse  health  effects 
with  aluminum  levels  at  100  ppb.  The 
agency  has  determined  that  a 
specification  of  100  ng/L  could 
unnecessarily  increase  the  aluminum 
content  of  TPN  solutions.  Increased 
levels  of  aluminum  contamination  may 
result  in  toxic  accumulation  of 
aluminum  in  human  tissues.  Aluminum 
intoxication  may  lead  to  fracturing 
osteomalacia,  encephalopathy, 
microcytic  hypochromic  anemia,  bone 
disease,  and  other  serious  illnesses  (Ref. 
8).  The  agency  believes  that  the 
proposed  limit  of  25  (ig/L  is  feasible  and 
is  necessary  for  the  safe  and  effective 
use  of  LVP's  in  TPN  therapy  (Refs.  18 
and  19).  The  agency  emphasizes  that  the 
proposed  limit  is  only  applicable  to 
LVP's  involved  in  TPN  therapy. 

Although  the  proposed  limit  of  25  ng/ 
L  applies  to  all  LVP's  used  in  TPN 
therapy,  the  agency  is  identifying  the 
following  LVP's  that  are  commonly  used 
for  prolonged  TPN  therapy,  as  those 
where  high  concentrations  of  aluminum 
toxicity  are  most  likely  to  occur: 
Parenteral  amino  acid  solutions, 
concentrated  dextrose  solutions, 
parenteral  lipid  emulsions,  saline  and 
electrolyte  solutions,  and  sterile  water 
for  injection. 

F.  Aluminum  Content  Labeling  for  ■ 
SVP's  and  Pharmacy  Bulk  Packages 

In  the  notice  of  intent,  FDA  stated  that 
it  was  considering  requiring  the 
immediate  container  labels  for  each  lot 
of  certain  SVP's  and  pharmacy  bulk 
packages  to  state  the  exact  amount  of 
aluminum  present  at  the  time  of  release, 
or  alternately,  the  maximum  amount  of 
aluminum  present.  The  notice  stated 
that  this  labeling  requirement  would 
only  apply  to  solutions  intended  for  use 
and  identified  by  the  agency  as  being 
commonly  used  in  the  preparation  of 
TPN  solutions,  and  to  all  regularly  used 
additives  (e.g.,  vitamins,  minerals,  and 
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trace  elements);  regardless  of  aluminum 
levels  detected.  jThe  notice  stated  that 
the  agency  is  cdijsidering  this  approach 
for  SVP's  and  pjharmacy  bulk  packages 
to  permit  the  person  administering  the 
drug  to  calculate  the  total  aluminum 
exposure  the  patient  receives  from 
multiple  parentK  ral  sources. 

13.  Several  cptnments  supported  a 
limit  on  the  aluminum  content  of  SVP's. 
One  comment  re  commended  that  the 
agency  should  Establish  upper  limits  of 
allowable  aluminum  content  in  the  near 
future  on  the  bajdis  of  lowest  aluminum 
concentrations  measured  in  recently 
published  literattlxre.  The  comment 
suggested  that  sUch  limits  should 
reduce  overall  aluminum  intake  and 
should  be  achiei/able.  In  addition,  the 
comment  claimi;  i  that  the  regulation 
should  encourag }  manufacturers  to 
reduce  the  aluminum  content  of  this 
class  of  productkl even  further  than  a 
proposed  upper  limit  and  encourage 
hospital  pharmaiists  to  use  additives 
lowest  in  aluminium  concentration. 

The  agency  hai  considered  the 
comments  and  His  decided  not  to    " 
propose  a  limit  Mr  the  aluminum 
content  of  SVP'S  because,  among  other 
reasons,  an  acceptable  level  of 
aluminum  in  SVP  and  pharmacy  bulk 
package  additiv^i  has  not  yet  been 
established.  Thej  proposed  rule  would 
require  that  the  ii^aximum  level  of 
aluminum  present  at  expiry  be  stated  on 
the  immediate  cj)Wainer  label  of  all 
SVP's  and  pharrtibcy  bulk  packages  used 
in  the  preparatiort  of  TPN  solutions. 
This  maximum  l^el  of  aluminum  must 
be  expressed  as:  (p)  The  highest  level  for 
the  batches  prodijced  during  the  last  3 
years;  (2)  the  highest  level  for  the  latest 
five  batches;  or  (3j)  the  maximum 
historical  level,  b  jt  only  until 
completion  of  pijcduction  of  the  first 
five  batches  afteij  ;he  rule  takes  effect. 
Although  techni^  Jes  for  the  analysis  of 
aluminum  at  the  ;  15  fig/L  level  exist,  the 
proposed  rule  w6i\d  not  require  that  a 
specification  for  fc  VP's  or  pharmacy 
bulk  packages  be^  net  at  this  time. 

14.  One  commfeit  noted  that  if  no 
alternatives  are  akiailable,  it  may  be 
necessary  to  keeji  certain  SVP's  on  the 
market  even  if  thby  exceed  the  proposed 
limit.  Another  coihment  suggested  that 
manufacturers  of  SVP's  should  have  the 
opportunity  to  su  ilvey  the  aluminum 
content  of  their  pUjducts  before  the 
agency  determin^i  the  amount  of 
aluminum  in  SVP  s  and  the  economic 
impact  of  this  recji^irement. 

The  agency  is  T\t)t  proposing  a  limit 
for  SVP's  in  this  Rulemaking.  Therefore, 
it  will  not  be  necoiisary  to  remove  any 
SVP's  from  the  market  due  to  this 
proposed  rule,  ncji  will  it  be  necessary 


for  manufacturers  of  SVP's  to  survey  the 
alunfinum  content  of  their  products. 

15.  Several  comments  suggested  that 
a  list  of  drug  products  or  components 
that  are  commonly  used  in  the 
preparation  of  TPN  solutions  should 
include  the  sahs  of  calcium,  phosphate, 
and  magnesium:  trace  element 
solutions;  multivitamin  preparations; 
and  heparin  solutions.  One  comment 
suggested  that  the  products  involved 
include  parenteral  trace  minerals, 
parenteral  multivitamins,  and  parenteral 
electrolyte  supplements. 

Another  comment  stated  that  the 
agency  should  determine  what  products 
would  require  aluminum  content 
labeling  from  the  product's  use.  The 
comment  stated  that  many  publications 
specify  the  aluminum  level  in  products 
used  for  TPN  therapy  and  for 
administration  to  the  patient 
populations  at  risk  cited  by  the  agency. 
Based  on  these  comments,  the  agency 
has  decided  to  broaden  the  labeling 
requirement  stated  in  the  notice  of 
intent  to  apply  to  all  SVP's  used  in  TPN 
therapy.  In  an  effort  to  assist 
manufacturers,  the  agency  is  identifying 
the  following  SVP's  as  those  commonly 
used  in  the  preparation  of  TPN 
solutions  (this  list  may  not  be 
inclusive):  Parenteral  electrolyte 
solutions  such  as  calcium  chloride, 
calcium  gluceptate,  calcium  gluconate, 
magnesium  sulfate,  potassium  acetate, 
potassium  chloride,  potassium 
phosphate,  sodium  acetate,  sodium 
lactate,  and  sodium,  phosphate;  multiple 
electrolyte  additive  solutions;  parenteral 
multivitamin  solutions;  single-entity 
parenteral  vitamin  solutions  such  as 
vitamin  K  injection,  folic  acid, 
cyanocobalamin.  and  thiamine;  and 
trace  mineral  solutions  such  as 
chromium,  copper,  iron,  manganese, 
selenium,  and  zinc. 

16.  Five  comments  agreed  with  the 
statement  in  the  notice  of  intent  that  the 
immediate  container  labels  of  each  lot  of 
certain  SVP's  and  pharmacy  bulk 
packages  must  state  the  exact  amount  of 
aluminum  present  at  the  time  of  release. 
One  comment  stated  that  the 
requirement  should  apply  to  each  of  the 
SVP's  listed  in  the  response  to  comment 
16  and  in  all  additive  solutions  that  may 
contribute  to  the  total  aluminum 
content  of  large  volume  solutions. 

One  comment,  which  opposed  the 
labeling  requirement  for  SVP's,  stated 
that  the  requirement  would  not  reduce 
aluminum  toxicity  and  that  compliance 
would  be  difficult.  The  comment 
asserted  that  stating  the  aluminum 
content  at  release  does  not  accurately 
measure  aluminum  intake  by  the  patient 
because  some  additives  scavenge 
additional  aluminum  from  glass 


packaging  during  shelf  life.  The 
comment  also  stated  that  the  required 
labels  could  not  be  printed  until  the 
product  is  manufactured  and  testing  is 
completed,  and  that  this  would  be 
inconsistent  with  the  agency's 
encouragement  of  straight-line  filling 
and  labeling  of  injectable  products  to 
prevent  label  mixups.  The  comment 
stated  that  the  analytical  technology  is 
not  practical  for  routine  release  testing 
in  the  laboratory  because  stringent 
control  of  aluminum  contamination 
would  be  necessary,  which  would 
require  well-trained,  experienced 
personnel  in  a  research  setting.  As  an 
alternative,  the  comment  suggested  that 
the  package  insert  state  the  potential  for 
aluminum  toxicity  in  certain  patient 
populations  and  provide  a  range  of 
aluminum  content  in  the  product  that 
would  allow  the  pharmacist  or  the 
physician  to  calculate  patient  risk  based 
on  approximate  aluminum  content  in 
TPN  solutions. 

Although  it  is  true  that  some  additives 
scavenge  additional  aluminum  from 
glass  packaging  during  shelf  life,  the 
amount  scavenged  from  various  sources 
is  generally  very  small  compared  with 
the  aluminum  contamination  present  in 
SVP's.  In  addition,  many  SVP's  are 
available  in  plastic  containers,  for 
which  scavenging  is  nominal.  In  regard 
to  labeling,  the  agency  is  not  suggesting 
a  change  from  straight-line  filling.  The 
proposed  rule  would  not  require  any 
change  to  the  procedures  now 
employed,  since  applicants  and 
manufacturers  may  use  historical  levels 
of  aluminum  in  their  labeling.  The  use 
of  historical  data  precludes  the  need  for 
routine  release  testing.  It  is  true  that 
conducting  the  analytical  test  will 
require  trained,  experienced  analysts, 
since  all  reagents,  solvents,  and 
apparatus  need  to  be  free  of  aluminum 
contamination.  However,  the  technology 
exists  and  has  been  adapted  by  a 
number  of  manufacturers  from  which 
FDA  has  received  data  for  LVP's  over 
the  years.  Small  manufacturers  without 
the  facility,  equipment,  or  personnel  can 
contract  the  testing  out. 

Accordingly,  the  agency  has 
determined  that  proposed  §  201.323(c) 
should  require  that  the  immediate 
container  label  of  all  marketed  SVP's 
used  as  additives  in  TPN  therapy  state 
the  maximum  level  of  aluminum  at 
expiry,  rather  than  a  range. 

G.  Aluminum  Content/Assay  Methods 
and  Validation 

In  the  notice  of  intent,  the  agency 
asked  for  comments  on  whether 
applicants  should  develop  their  own 
validated  assay  methods  and  submit 
them  to  FDA  for  approval.  The  notice 
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stated  that  the  criteria  to  be  considered 
in  the  selection  of  an  aluminum  release 
assay  method  would  include  accuracy, 
sensitivity,  specificity,  and 
reproducibility  when  applied  to  each  of 
the  tested  drug  products.  In  addition, 
the  notice  stated  that  an  aluminum 
assay  method  should  be  validated  by 
normal  scientific  procedures.  For 
parenteral  drugs  that  are  the  subject  of 
an  approved  application,  supplements 
must  be  submitted  to  provide  the  assay 
methodology  to  FDA  for  approval.  The 
notice  also  recommended  consultation 
of  the  agency's  "Guideline  for 
Submitting  Samples  and  Analytical  Data 
for  Methods  Validation"  for  assistance. 

17.  Two  comments  suggested  that 
FDA  provide  the  appropriate 
methodology  to  measure  aluminum 
content.  One  comment  stated  that  assay 
methodology  only  has  a  precision  of 
about  ±10  percent.  One  comment  was 
concerned  with  the  accuracy  in 
measurement  if  25  ppb  is  the  upper 
limit,  and  suggested  that  FDA  wait  for 
methodology  to  be  established  before 
setting  a  limit.  Another  comment  stated 
that  the  method  of  analysis  should  not 
be  specified  in  the  regulation,  but  that 
each  applicant  or  manufacturer 
demonstrate  under  CGMP's  that  the 
method  employed  is  precise  and 
accurate.  The  comment  noted  that 
equipment  essential  for  compliance 
with  an  assay  methodology  for  periodic 
analytical  testing  would  be  feasible 
within  a  research  laboratory  but  could 
not  be  operated  within  a  manufacturing 
quality  assurance  laboratory. 

Two  comments  recommended  an 
assay  methodology  consisting  of 
flameless  or  electrothermal  atomic 
absorption  spectroscopy  or  inductively 
coupled  plasma  emission  spectroscopy. 
Manufacturers  would  establish  either  an 
in-house  method  or  would  contract  with 
a  laboratory.  The  comments  also 
recommended  that  FDA  issue  specific 
procedures  to  ensure  that  manufacturers 
use  appropriate  control  procedures. 

FDA  has  considered  the  comments 
and  has  concluded  that,  under  proposed 
§  201.323(e),  applicants  would  have  the 
discretion  and  flexibility  to  develop 
their  own  validated  assay  methods,  but 
wouldl)e  required  to  submit  them  to 
FDA  for  approval.  As  required  under  21 
CFR  314.50(e)(2)(i),  the  method  of 
analysis  must  include  a  description  of 
each  sample;  the  proposed  regulatory 
specifications  for  the  drug;  a  detailed 
description  of  the  methods  of  analysis; 
supporting  validation  data  for  accuracy, 
specificity,  precision,  and  ruggedness; 
and  complete  results  of  the  applicant's 
tests  on  each  sample.  Manufacturers 
must  maintain  records  for  examination 
by  FDA  during  inspections. 


Approved  application  holders  for 
LVP's  and  SVP's  used  in  TPN  therapy 
must  submit  a  supplement  under 
§  314.70(c)  that  describes  the  method 
used  for  determining  aluminum  content. 
Validation  methods,  release  data,  and 
historical  data  at  expiry  for  several 
batches  should  be  submitted.  For  SVP's 
not  subject  to  approved  applications, 
manufacturers  are  expected  to  maintain 
records  for  examination  by  FDA  during 
inspections. 

18.  One  comment  recommended  that 
the  graphite  furnace  atomic  absorption 
method  that  is  used  for  a  quantitative 
determination  of  aluminum  in 
piarenteral  products  should  be  adopted 
by  FDA  as  an  industry  standard  assay 
method.  Another  comment 
recommended  graphite  furnace  atomic 
absorption  spectrophotometry  with 
Zeeman  background  correction  as  an 
industry  standard. 

The  agency  declines  to  accept  the 
comments'  suggestions.  As  stated,  the 
choice  is  left  to  applicants  and 
manufacturers  to  select  and  properly 
validate  an  appropriate  methodology. 

19.  One  comment  recommended  in 
determining  a  limit  for  aluminum  in 
parenteral  drugs  that  the  analytical 
methodology  should  be  capable  of 
determining  aluminum  content  in 
complex  matrices,  that  adherence  to 
CGMP's  and  appropriate  documentation 
should  be  sufficient  for  compliance,  and 
that  routine  batch  testing  should  not  be 
required. 

The  agency  disagrees.  Strict 
adherence  to  CGMP's,  instead  of  routine 
batch  testing,  will  not  fully  address  the 
issue  of  aluminum  contamination. 
Routine  batch  testing  is  important  under 
the  proposed  rule  because  the 
applicants  and  manufacturers  of  SVP's 
and  pharmacy  bulk  packages  will  be 
expected  to  assay  sufficient  lots  of 
products  to  establish  the  maximum 
historical  level  of  aluminum  present  at 
the  expiry.  The  applicant  or 
manufacturer  would  be  expected  to 
monitor  the  aluminum  level  of  their 
product  at  the  time  of  release  and 
through  the  expiry  of  their  product. 

20.  Another  comment  stated  that  an 
engineering  study  for  an  assessment  of 
40  to  60  raw  material  aluminum 
analyses  would  cost  approximately 
$150,000  and  require  700  man-hours  for 
each  plant,  and  a  second  study  for 
sampling  and  testing  of  25  to  30  unit 
operations  for  all  24  individual  amino 
acid  processes  would  require  a  $1.5 
million  commitment.  The  comment 
stated  further  that  the  cost  of 
implementation  of  aluminum  control 
measures  could  easily  exceed  $20 
million,  and  continuing  costs  of  * 


analyses  and  process  control  could  be 
$1  million  per  year. 

FDA  disagrees  with  the  comment's 
cost  estimates.  FDA  estimates  that  the 
annualized  cost  to  amino  acid  suppliers 
would  be  $1,416,622.  This  figure 
includes  the  first  year  or  one-time  costs 
that  the  comment  estimates  at  $20 
million.  In  addition,  FDA  notes  that  the 
cost  of  compliance  represents  a  small 
percentage  of  amino  acid  revenue. 
Amino  acid  sales  were  $1.6  billion  in 
1996  and  are  projected  to  grow  at  an 
annual  rate  of  9  percent.  "Commercial 
Amino  Acids,"  Chemical  Business 
Newsbase  (May  23, 1997).  The 
annualized  cost  of  compHance  for 
amino  acid  suppliers  represents  just  .09 
percent  of  the  1996  annual  amino  acid 
sales.  FDA  considers  this  an  acceptable 
cost. 

H.  Warning  Statement  for  LVP's  and 
SVP's 

In  the  notice  of  intent,  FDA  stated  that 
it  is  considering  requiring  the  package 
insert  for  LVP's  to  contain  a  warning 
statement  about  the  potential  aluminum 
toxicity  of  TPN  mixtures. 

21.  One  comment  suggested  that  LVP 
products  bear  a  warning  statement  as 
follows:  "Use  of  this  product  typically 
provides  not  more  than  100  ppb  (jig/L) 
of  aluminum.  Use  of  this  product,  and 
any  other  additives,  should  be  carefully 
undertaken  if  aluminum  levels  are  of 
concern  with  the  patient  *  *  *." 
Another  comment  recommended  that 
the  package  insert  for  LVP's  used  in 
TPN  state:  "Typically  may  contain  up  to 
100  ppb  (mcg/L)  of  aluminum."  In 
addition,  the  comment  stated  that  the 
package  insert  for  SVP's  should  state 
that  the  potential  for  aluminum  toxicity 
exists  in  certain  patient  populations, 
and  that  a  range  of  aluminum  content 
should  be  provided. 

Another  comment  recommended  that 
the  package  insert  of  LVP's  and  SVP's 
state  that  the  product: 

"contains  aluminum  of  a  given  quantity 
which,  when  given  in  conjunction  with  other 
additives  as  part  of  a  parenteral  nutrition 
solution,  may  result  in  accumulation  of 
aluminum  in  bone  and  other  tissues  and  may 
contribute  to  the  pathogenesis  of  bone 
disease." 

The  cgmment  also  suggested  that  a 
special  warning  be  given  to  uremic  . 
patients  receiving  these  additives.  The 
warning  would  state:  "The  cumulative 
amount  of  aluminum  administered  from 
this  and  other  intravenous  additives 
may  cause  encephalopathy  as  well  as 
bone  disease.  Safe  amounts  of 
aluminum  intake  have  not  been 
established  for  uremic  patients." 

FDA  has  determined  that,  under 
proposed  §  201.323(d),  the  package 
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insert  for  LVF'i  and  SVP's  must  contain 
the  following  vn  iming  statement  about 
aluminum  toxicity  in  patients  receiving 
TPN  therapy:    I 

WARNING:  Thit  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  level^  with  prolonged  parenteral 
administration  ifll  ;idney  function  is 
impaired.  Premar  re  neonates  are 
particularly  at  risk  because  their  Icidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum- 

The  agency  has  considered  the  data 
submitted  in  response  to  the  notice  of 
intent  and  otheHavailable  data,  and  has 
concluded  that  a  specification  of  100  pg/ 
L  is  unnecessarily  high  for  LVP's.  In 
addition,  the  agency  believes  that 
indicating  a  range  for  aluminum  content 
of  SVP's  wouldji^ot  provide  health  caie 
professionals  with  enough  information 
to  calculate  the  aluminum  content  of  the 
Hnal  TPN  solutl<kn. 

In  response  tijthe  comment  that  the 
proposed  rule  should  include  a  warning 
statement  to  uremic  patients  receiving 
additives  in  TPN  solutions,  the  agency 
advises  that  it  eNamined  aluminum 
toxicity  in  diffietent  patient  populations 
and  has  concluded  that  the  warning 
statement  shoulit)  apply  not  only  to 
uremic  patients!  jbut  also  to  all  patients 
with  impaired  kiUney  function  and 
neonates  receiviig  TPN  therapy. 

22.  Oneromment  suggested  that  the 
effects  of  aluminum  on  individuals 
should  be  examined  in  terms  of 
aluminum  intake  per  kg  of  body  weight 
rather  than  absoltite  aluminum  intake 
since  an  adult  and  infant  receiving 
identical  quantities  of  aluminum  would 
have  a  vastly  diflerent  body  burden  of 
aluminum. 

The  agency  has  considered  the  option 
of  examining  the  effects  of  aluminum  on 
individuals  in  te^s  of  aluminum  intake 
per  kg  of  body  weight,  but  has    , 
tentatively  concliided  that  setting  a  limit 
for  LVP's  and  requiring  the  labeling 
statement  for  SVp's  would  be  the  best 
method  to  measu^  alinninum  intake. 
However,  as  discussed  previously,  FDA 
is  seeking  commant  on  including 
language  in  the  iyaming  statement 
concerning  maxiihum  aluminum  intake 
per  kg  of  body  wjdight. 

IV.  Legal  Autho^ 

FDA's  proposal  to  regulate  the 
aluminum  content  of  certain  parenteral 
drug  products  and  to  require  aluminum 
content  to  be  statW  in  the  labeling  of 
certain  drug  products  is  authorized  by 
the  Federal  FoocljDrug,  and  Cosmetic 
Act  (the  act).  Se<|f  on  502(a)  of  the  act 
(21  U.S.C.  352(a))|  prohibits  false  or 
misleading  labeling  of  drugs,  including, 
under  section  20li;(n)  o£the  act  (21 
U.S.C.  321(n)),  failure  to  reveal  material 


facts  relating  to  potential  consequences 
under  customary  conditions  of  use. 
Section  502(fl  of  the  act  requires  drug 
labeling  to  have  adequate  directions  for 
use,  adequate  warnings  against  use  by 
patients  where  its  use  may  be  dangerous 
to  health,  as  well  as  adequate  warnings 
against  unsafe  dosage  or  methods  or 
duration  of  administration,  as  necessary 
to  protect  users.  In  addition,  section 
502(j)  of  the  act  prohibits  the  use  of 
drugs  that  are  dangerous  to  health  when 
used  in  the  manner  suggested  in  their 
labeling.  Drug  products  that  do  not  meet 
the  requirements  of  section  502  of  the 
act  are  deemed  to  be  misbranded. 

In  addition  to  the  misbranding 
provisions,  the  premarket  approval 
provisions  of  the  act  authorize  FDA  to 
require  that  prescription  drug  labeling 
provide  the  practitioner  with  adequate 
information  to  permit  safe  and  effective 
use  of  the  drug  product.  Under  section 
505  of  the  act  (21  U.S.C.  355),  FDA  will 
approve  a  new  drug  application  (NDA) 
only  if  the  drug  is  shown  to  be  both  safe 
and  effective  for  its  intended  use  imder 
the  conditions  set  forth  in  the  drug's 
labeling.  Section  701(a)  of  the  act  (21 
U.S.C.  371(a))  authorizes  FDA  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act. 

Under  part  201  (21  CFR  part  201)  in 
§  201.100(d)  of  FDA's  labeling 
regulations,  prescription  drug  products 
must  bear  labeling  Oiat  contains 
adequate  information  under  which 
licensed  practitioners  can  use  the  drugs 
safely  and  for  their  intended  purposes. 
Section  201.57  describes  specific 
categories  of  information,  including 
information  for  drug  use  in  selected 
subgroups  of  the  general  population  and 
warnings  on  adverse  reactions  and 
potential  safety  hazards  that  must  be 
present  to  meet  the  requirements  of 
§^01.100.  In  addition,  under  21  CFR 
314.125,  an  NDA  will  not  be  approved 
unless  there  is  adequate  safety  and 
effectiveness  information  for  the  labeled 
uses  and  the  product  complies  with  the 
requirements  of  part  201. 

If  the  proposed  rule  is  finalized,  any 
drug  product  not  in  compliance  with 
§  201.323  would  be  considered  to  be 
misbranded  under  section  502  of  the  act 
and  an  unapproved  new  drug  under 
section  505  of  the  act. 

V.  Proposed  Implementation  Plan 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  1  year  after  its  date  of 
publication  in  the  Federal  Register. 
After  that  date,  NDA's  submitted  under 
§  314.50  and  abbreviated  new  drug 
applications  (ANDA's)  submitted  under 
21  CFR  314.94  would  have  to  comply 
with  the  labeling  requirements  under 


proposed  §  201.323.  Holders  of 
approved  NDA's  or  ANDA's  would  meet 
the  requirements  of  proposed  §  201.323 
by  submitting  supplements  under 
§  314.70  or  §  314.97  (21  CFR  314.97). 
Applicants  for  LVP's  used  in  TPN 
therapy  and  SVP's  used  as  additives  in 
TPN  solutions  would  also  be  required  to 
submit  a  supplement  under  §  314.70(c) 
that  describes  the  assay  method  for 
determining  the  aluminum  content. 
Applicants  must  submit  both  validation 
of  the  method  used  and  release  data  for 
several  batches.  Manufacturers  of 
parenteral  drug  products  not  subject  to 
an  approved  application  must  make 
assay  methodology  available  to  FDA 
during  inspections.  Holders  of  pending 
applications  would  submit  an 
amendment  under  21  CFR  314.60  or 
314.96. 

VI.  Request  for  Gomments 

Interested  persons  may,  on  or  before 
April  6,  1998,  submit  to  the  Dockets 
Management  Branch  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  is  specifically  seeking  comments 
on  whether  adding  the  language 
"Patients  should  receive  no  more  than 
4  to  5  pg/kg/day  of  aluminum"  to  the 
warning  statement  is  appropriate,  and 
whether  a  4  to  5  pg/kg/day  level  is 
reasonable  and  adequate  to  protect  the 
public  health. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onier. 

Based  on  a  study  conducted  for  the 
agency  by  the  Eastern  Research  Group 
(ERG),  a  private  consulting  firm,  FDA 
has  determined  the  annual  costs  of  the. 
proposed  regulation  to  the  affected 
industries.  FT>A  estimates  total 
annualized  compliance  costs  at  S20.1 
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million.  This  estimate  is  composed  of 
one-time  costs  annualized  to  $9.8 
million  at  a  7  percent  discount  rate  and 
recurring  annual  costs  of  $10.3  million.  - 
Over  50  percent  of  the  total  costs  are 
due  to  actions  undertaken  to 
manufacture  LVP  solutions  and  their 
inputs  that  comply  with  the  aluminum 
requirements.  One  alternative  that 
would  have  required  SVP's  to  be  labeled 
with  the  actual  aluminum  content  of 
each  batch  would  have  raised  these 
costs  (Ref.  21). 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  ERG  report  presents 
estimated  compliance  costs  by  type  of 
establishment.  The  report  demonstrates 
that  the  largest  compliance  costs  will  be 
incurred  by  amino  acid  suppliers  at 
about  $1.4  million  per  establishment, 
followed  by  manufacturers  of  LVP's  at 
about  $320,000  per  establishment,  and 
other  suppliers  to  TPN  manufacturers  at 
$134,000  per  establishment.  The  data 
used  in  this  analysis  further  show, 
however,  that  very  few  of  the  companies 
involved  in  these  manufacturing 
activities  are  considered  small  by  the 
standards  of  the  Small  Business 


Administration.  Therefore,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and,  under  the  Regulatory  Flexibility 
Act,  no  further  analysis  is  required. 

VIII.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  Therefore,  in 
accordance  with  44  U.S.C.  3506(c)(2)(B) 
and  5  CFR  part  1320.  FDA  is  providing 
the  following  title,  description,  and 
respondent  description  of  the 
information  collection  contained  in  this 
proposal,  along  with  an  estimate  of  the 
resulting  annual  collection  of 
information  burden.  This  estimate 
includes  the  time  needed  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
fot  proper  performance  of  FDA's 


functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Aluminum  in  Large  and  Small 
Volume  Parenterals  Used  in  Total 
Parenteral  Nutrition 

Description:  FDA  is  proposing  to 
amend  its  regulations  to  add  certain  • 
labeling  requirements  concerning 
aluminum  in  LVP's  and  SVP's  used  in 
TPN.  FDA.is  also  proposing  to  specify 
an  upper  limit  of  aluminum  permitted 
in  LVP's  and  to  require  applicants  and 
manufacturers  to  develop  and  to  submit 
to  FDA  for  approval  validated  assay 
methods  for  determining  aluminum 
content  in  parenteral  drug  products. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufacturers. 


Table  l  .- 

-Estimated  Annual  Reporting  Burden 

' 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

201.323(b),(c),(d) 

201.323(e) 

Total 

200 
65 

1 
1 

200 
65 

14 
14 

2,800 

910 

3,710 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agency  has  submitted  a  copy  of 
the  proposed  rule  to  OMB  for  its  review 
and  approval  of  this  information 
collection.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs. 
OMB  (address  above). 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subject:  n  21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  A,ct,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is,  proposed  that  21  CFR 
part  201  be  amended  as  follows: 

PART  201— LABELING 


citation  for  21  CFR 
:  to  read  as  follows: 

S.C.  321,331.351,352, 
358,  360,  360b,  360gg- 
3|9e:42U.S.C.  216,  241, 


1.  The  authoiiky  ( 
part  201  continijesl 

Authority:  21  U 
353,  355,  356,  35f 
360SS,  371,  374, ; 
262,  264. 

2.  New  §  2Q1J323  is  added  to  subpart 
G  to  read  as  fol  bws: 

§  201 .323    Aluminum  in  large  and  small 
volume  parenterals  used  in  total  parenteral 
nutrition. 

(a)  The  aluminum  content  of  all  large 
volume  parenteral  (LVP)  drug  products 
used  in  total  parenteral  nutrition  (TPN) 
therapy  shall  npj  exceed  25  micrograms 
per  liter  (jig/L). !  I 

(b)  The  package  insert  of  all  LVP's 
used  in  TPN  therapy  shall  state  that  the 
drug  product  ccnitains  no  more  than  25 
Mg/L.  This  infor  nation  shall  be 


contained  in  the  "Precautions"  section 
of  the  labeling  of  all  LVP's  used  in  TPN 
therapy. 

(cj  The  maximum  level  of  aluminum 
present  at  expiry  shall  be  stated  on  the 
immediate  container  label  of  all  small 
volume  parenteral  (SVP)  drug  products 
and  pharmacy  bulk  packages  used  in  the 
preparation  of  TPN  solutions.  The 
.aluminum  content  shall  be  stated  as 

follows:  "Contains  no  more  than 

Mg/L."  The  immediate  container  label  of 
all  SVP  drug  products  and  pharmacy 
bulk  packages  that  are  lyophilized 
powders  used  in  the  preparation  of  TPN 
solutions  shall  contain  the  following 
statement:  "When  reconstituted  in 
accordance  with  the  package  insert 
instructions,  the  concentration  of 

aluminiun  will  be  no  more  than' 

Hg/L."  This  maximum  level  of 
aluminum  shall  be  stated  as  the  highest 
of: 

(1)  The  highest  level  for  the  batches 
produced  during  the  last  3  years; 

(2)  The  highest  level  for  the  latest  five 
batches;  or 

(3)  The  maximum  historical  level,  but 
only  until  completion  of  production  of 
the  first  five  batches  after  this  rule  takes 
effect. 

(d)  The  package  insert  for  all  LVP's, 
SVP's,  and  pharmacy  bulk  packages 
shall  contain  the  following  warning 
statement,  intended  for  patients  with 
impaired  kidney  function  and  for 
neonates  receiving  TPN  therapy.  This 
information  shall  be  contained  in  the 
"Warnings"  section  of  the  labeling  of  all 
SVP's  and  LVP's  as  follows: 

WARNING:  This  product  contains 
aluminum  that  may  be  toxic.  Aluminum  may 
reach  toxic  levels  with  prolonged  parenteral 
administration  if  kidney  fujiction  is 
impaired.  Premature  neonates  are 
particularly  at  risk  because  their  kidneys  are 
immature,  and  they  require  large  amounts  of 
calcium  and  phosphate  solutions,  which 
contain  aluminum. 

(e)  Applicants  and  manufacturers 
shall  develop  validated  assay  methods 
to  determine  the  aluminum  content  in 
parenteral  drug  products.  The  assay    . 
methods  shall  comply  with  current  good 
manufacturing  practice  requirements. 

■  Applicants  shall  submit  to  the  Food  and 
Drug  Administration  (FDA)  both 
validation  of  the  method  used  and 
release  data  for  several  batches. 
Manufactarers  of  parenteral  drug 
products  not  subject  to  an  approved 
apphcation  shall  make  assay 
methodology  available  to  FDA  during 
inspections.  Holders  of  pending 
applications  shall  submit  an 
amendment  under  §  314.60  or  §  314.96 
of  this  chapter. 


Dated:  December  5. 1997. 

Wiiliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-76  Filed  1-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managenwnt  Service 

30  CFR  Chapter  II 

Workshops  on  The  Federal  Oil  ar>d  Gas 
Royalty  Simplification  and  Fairness 
Actof1996(RSFA) 

agency:  Minerals  K4anagement  Service, 
Interior. 

ACTION:  Notice  of  workshop. 


summary:  The  Minerals  Management 
Service  (MMS),  Royalty  Management 
Program,  is  implementing  the 
requirements  of  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996.  The  purpose  of  this  notice  is  to 
inform  the  pubUc  of  a  public  workshop 
session  on  assessing  for  chronic 
erroneous  reporting. 
DATES:  The  workshop  will  be  held  on 
Tuesday,  January  27, 1998,  from  2  p.m. 
until  4  p.m..  Mountain  time. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Embassy  Suites  Denver  Southeast, 
7525  East  Hampden  Avenue,  Denver, 
Colorado  80231,  telephone  (303)  696- 
6644.  Mail  comments  to:  David  S.  Guzy, 
Chief,  Rules  and  Publications  Staff, 
Royalty  Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165;  courier  delivery  to  building  85, 
Denver  Federal  Center,  Denver. 
Colorado  80225;  or  e-mail 

David Guzy@mms.gov. 

FOR  FURTHER  INFORINATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  telephone  (303)  231- 
3432;  Fax  (303)  231-3385;  e-mail: 

David Guzy€toms.gov. 

SUPPLEMENTARY  INFORMATION:  President 
Clinton  signed  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
(RSFA)  on  August  13, 1996,  to  improve 
the  management  of  royalties  from 
Federal  oil  and  gas  leases.  This  is  the 
first  major  legislation  affecting  royalty 
management  since  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA)  was  passed  in  January  1983. 

In  our  Federal  Register  Notice  dated 
October  30, 1996  (61  FR  55941).  MMS 
listed  key  issues  involved  in 
implementing  RSFA.  This  workshop 
will  focus  on  assessing  for  chronic 
erroneous  reporting  and  will  follow  and 
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be  held  at  the  same  location  as  the 
appeals  workshop. 

In  order  to  accomplish  a  broad  based 
fact  finding  on  how  the  requirements  of 
RSFA  affect  our  customers  and 
stakeholders,  comments  from  the  public 
are  encouraged.  In  addition  to 
attendance  at  this  meeting,  comments 
can  be  made  in  writing  and  sent  directly 
to  MMS  using  instructions  in  the 
ADDRESSES  part  of  this  notice. 

Dated:  December  29. 1997. 
Lucy  Querques  Denett, 
Associate  Director  for  Royalty  Management. 
|FR  Doc.  98-121  Filed  1-2-98;  8:45  am] 

BILUNO  CODE  431(MMR-P 


PANAMA  CANAL  COMMISSION 
35  CFR  Parts  133  and  135 

RIN  3207-AA45 

Tolls  for  Use  of  Canal;  Rules  for 
Measurement  of  Vessels 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments;  notice  of  hearing. 

SUMMARY:  The  Panama  Canal 
Commission  (Commission)  proposes  to 
set  a  fixed,  minimum  toll  rate  for  certain 
small  vessels  transiting  the  Panama 
Canal.  The  Commission  has  determined 
an  efficient  use  of  existing  Canal 
capacity  and  resources  requires  a 
change  in  the  method  of  calculating 
tolls  used  to  meet  the  transit  needs  of 
certain  small  vessels.  A  minimum  toll 
for  small  vessels  will  ensure  the 
Commission  can  recover  at  least  part  of 
the  resources  it  expends  on  this  type  of 
transits. 

The  proposed  increase  complies  with 
the  statutory  requirement  tolls  be  set  at 
rates  which  produce  revenues  sufficient 
to  cover  Canal  costs  of  operation  and 
maintenance,  including  capital  for  plant 
replacement,  expansion  and 
improvements,  and  working  capital. 

This  notice  of  proposed  rulemaking 
also  announces  the  availability  from  the 
Commission  of  an  analysis  showing  the 
basis  and  justification  for  the  proposed 
change,  solicits  written  data,  views  or 
arguments  from  interested  parties,  and 
sets  the  time  and  place  for  a  public 
hearing. 

DATES:  The  agency  must  receive  written 
comments  and  requests  to  present  oral 
testimony  on  or  before  February  6,  1998. 
A  public  hearing  will  be  held  at  9  a.m., 
February  13, 1998,  in  the  Republic  of 
Panama. 

ADDRESSES:  Mail  comments  and 
requests  to  testify  at  the  hearing  to:  John 
A.  Mills,  Secretary,  Panama  Canal 


Commission,  1825  I  Street  NW.,  Suite 
1050,  Washington.  DC  20006-5402;  or 
Department  of  Financial  Management, 
Panama  Canal  Commission,  Balboa, 
Ancon,  Republic  of  Panama. 

The  hearing  location  is  at  the 
Miraflores  Visitors  Pavilion  Theater, 
Building  6-A,  Miraflores  Locks, 
Republic  of  Panama  (accessible  from 
Gaillard  Highway). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills,  Telephone:  (202)  634-6441, 
Facsimile:  (202)  634-6439,  E-mail: 
pancanalwo@aol.com;  or  Department  of 
Financial  Management,  Telephone:  Oil 
(507)  272-3137,  Facsimile:  Oil  (507) 
272-3040,  E-mail:  fmfp@pancanal.com. 
SUPPLEMENTARY  INFORMATION:  Section 
1604  of  the  Panama  Canal  Act  of  1979, 
as  amended,  22  U.S.C.  3794,  establishes 
procedures  for  proposing  toll  rate 
increases  and  changes  in  the  rules  for 
measurement  of  vessels.  Those 
procedures  have  been  supplemented  by 
regulations  in  35  CFR  part  70,  which 
also  provides  interested  parties  with 
instructions  for  participating  in  the 
process  governing  changes  in  toll  rates 
and  measurement  rules.  The 
Commission  strongly  encourages  all 
interested  parties  to  present  in  writing, 
or  orally  at  the  hearing,  pertinent  data, 
views  or  arguments,  along  with  other 
relevant  information.  Oral  presentations 
should  be  hmited  to  20  minutes.  Further 
information  governing  the  content  of  the 
notice  of  appearance  or  intention  to 
present  supplementary  data  at  the 
hearing  appear  at  35  CFR  70.8  and 
70.10. 

Section  1602(b)  of  the  Panama  Canal 
Act  of  1979,  as  amended,  22  U.S.C. 
3792(b),  requires  Canal  tolls  be 
prescribed  at  rates  calculated  to  produce 
revenues  to  cover  as  nearly  as 
practicable  all  costs  of  maintaining  and 
operating  the  Panama  Canal  and  the 
facilities  and  appurtenances  related 
thereto.  In  analyzing  the  issue  of  tolls 
for  certain  small  vessels,  it  is  recognized 
the  primary  purpose  of  the  Commission 
is  to  provide  a  safe  and  efficient  transit 
service  to  the  oceangoing  vessels  of  the 
world,  primarily  those  engaged  in 
commerce.  The  waterway,  however,  also 
attracts  a  considerable  number  of  small 
vessels,  such  as  yachts,  fishing  craft, 
and  tugboats.  Such  small  vessel  transits 
are  incidental  to  the  primary  mission  of 
the  Canal.  They  also  consume  a 
disproportionately  large  share  of 
available  Canal  capacity  and  resources, 
creating  costly  inefficiencies  in  Canal 
operations.  In  addition,  and  perhaps 
more  importantly,  small  vessels 
(especially  yachts),  impose 
administrative  costs  and  logistical 
problems  which  currently  are  not  offset 


by  the  tolls  they  pay.  Consequently,  last 
November,  Congress  amended  section 
1602(a)  of  the  Panama  Canal  Act  of 
1979,  22  U.S.C.  3792(a)  by  Pub.  L.  105- 
85  to  allow  the  Commission  to  set  tolls 
for  yachts  and  other  small  vessels 
transiting  the  Canal  based  on  other  than 
net  vessel  tons  of  earning  capacity. 

The  Commission  is  attempting  to 
reduce  the  administrative  costs  and 
logistical  requirements  of  small  vessel 
transits.  It  is  also  trying  to  improve  the 
scheduling  options  available  for  these 
vessels  with  the  goal  of  minimizing  the 
negative  impact  on  the  Commission's 
resources  and  capacity,  and,  wherever 
possible,  reduce  the  expenses  associated 
with  the  transit  of  these  small  vessels. 
All  of  these  steps  are  taken  in  order  to 
Maintain  the  transit  service  offered  to 
these  vessels.  Even  with  these  measures, 
however,  the  Commission's  analysis  of 
small  vessel  transits  indicates  the  cost  of 
providing  the  service  far  exceeds  the  toll 
charged  for  the  service.  To  address  this 
issue,  the  Commission's  Board  of 
Directors  approved  a  recommendation 
to  set  a  fixed,  minimum  toll  for  certain 
small  vessels  to  recover  these  expenses 
in  a  proportionate  manner. 

The  Commission  vtrill  consider  all 
submissions  before  publishing  the  final 
rule  in  the  Federal  Register.  The  final 
rule,  as  approved  and  published  by  the 
Commission,  will  be  effective  no  earlier 
than  30  days  after  the  date  of  its 
publication  as  final  in  the  Federal 
Register. 

The  Commission  is  exempt  from 
Executive  Order  12866.  Accordingly, 
provisions  of  that  directive  do  not  apply 
to  this  rule.  Even  if  the  Order  were 
applicable,  this  change  would  not 
constitute  a  "rule"  as  that  term  is 
defined  in  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601(2))  because  it  concerns 
"rates"  and  "practices  relating"  thereto. 

Furthermore,  the  Commission  has 
determined  implementation  of  this  rule 
will  have  no  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  the  Commission 
certifies  these  proposed  regulatory 
changes  meet  the  applicable  standards 
of  sections  3(a)  and  3(b)(2)  of  Executive 
Order  No.  12988  of  February  7, 1996. 

List  of  Subjects 

35  CFR  Part  133 

Navigation,  Panama  Canal.  Tolls. 
Vessels. 

35  CFR  Part  135 
Measurement.  Vessels. 


UMI 


reasciis 


For  the 
preamble,  the 
Commission 
parts  133  and 


stated  in  the 
I'^nama  Canal 
pT<^poses  to  amend  35  CFR 
135  as  follows: 


read 


l.The 
is  revised  to 

Authority:  22 

2.  Section  1301.1 
follows: 


§133.1    Rates  o' toll 


The  foUowin; » 
paid  by  vessels 
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PART  133— T0<.LS  FOR  USE  OF 
CANAL 


authority  citation  for  part  133 
as  follows: 


U 


S.C.  3791-3792. 
is  revised  to  read  as 


[rates  of  toll  shall  be 
ifiksing  the  Panama  Canal: 
(a)  On  vessels 'over  38.10  meters 
(125.00  feet)  in  length  overall: 

(1)  On  merchaht  vessels,  yachts,  army 
and  navy  transbbrts,  colliers,  hospital 
ships,  and  supdljy  ships,  when  carrying 
passengers  or  cAi^o  (laden),  $2.57  per 
PC/UMS  Net  Toi— that  is,  the  Net 
Tonnage  detem  Ined  in  accordance  with 
part  135  of  this  :|iapter. 

(2)  On  vessel^n  ballast  without 
passengers  or  caigo.  $2.04  per  PC/UMS 
Net  Ton.  jT 

(3)  On  other  f  iating  craft  including 
warships,  other  |t|ian  transports,  colliers, 
hospital  ships,  dad  supply  ships,  $1.43 
per  ton  of  displacement. 

(4)  All  vessels  whose  PC/UMS  Net 
Tonnage  (laden  cto-  ballast)  or 
displacement  totmage  would  result  in  a 
toll  of  less  than  &1,500  shall  pay  the 
fixed,  minimum  (oil  provided  in 
paragraph  (b)  of  [this  section. 

(b)  On  vessels! less  than  or  equal  to 
38.10  meters  (12^.00  feet)  in  length 
overall: 

(1)  Vessels  wit!)  or  without  passengers 
or  cargo  shall  paV  a  fixed,  minimum  toll 
of  $1,500.  1 1 

(2)  Vessels  whtise  constructional 
features  are  suchi  ^s  to  render  the 
application  of  this  provision 
unreasonable  or  Impractical,  as 
determined  by  tlji  Panama  Canal 
Commission,  shrill  have  a  PC/UMS  Net 
or  displacement  tbnnage  determined 
and  shall  have  thi  toll  assessed  in 
accordance  with  jjiaragraph  (a)  of  this 
section;  howeveiliin  no  case  shall  the 
toll  be  less  than  $^,500. 

■  I     ' 
PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

1.  The  authority  citation  for  part  135 
is  revised  to  readjis  follows: 

Authority:  22  U.sjc.  3791-3792. 
1.  Section  135.liis  amended  by 
adding  at  the  en4  thereof  two  new 


sentences  to  read 


§135.1    Scope. 

*  Vessels  lie  ss  than  or  equal  to 


38.10  meters  (125 


is  follows: 


overall  are  not  required  to  be  measured, 
except  as  provided  for  in  §  133.1(b)(2)  of 
this  chapter.  Vessels  greater  than  38.10 
meters  (125.00  feet)  in  length  overall 
may  not  be  assigned  a  PC/UMS  Net 
Tonnage  if  it  is  determined  by  the 
Panama  Canal  Commission  the  fixed, 
minimum  toll  provided  for  in 
§  133.1(b)(1)  will  apply. 

Dated:  December  29, 1997. 
John  A.  Mills, 

Secretary,  Panama  Canal  Commission. 
[FR  Doc.  98-099  Filed  1-2-98;  8:45  am) 

BH.UNO  CODE  3640-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Negotiated  Rulemaking  Committee  on 
U\9  Shared  Risk  Exception;  Meetings 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 

ACTION:  Meeting  of  Negotiated 
Rulemaking  Committee. 


)0  feet)  in  length 


SUMMARY:  This  document  announces  the 
revised  dates  for  the  seventh  set  of 
meetings  of  the  Negotiated  Rulemaking 
Committee  on  the  Shared  Risk 
Exception.  The  purpose  of  this 
Committee  is  to  negotiate  the 
development  of  an  interim  final  rule 
addressing  the  shared  risk  exception  to 
the  Federal  health  care  programs'  anti- 
kickback  provisions,  as  statutorily- 
mandated  by  section  216  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  The  next  series  of  meetings  will 
be  held  on  January  21  and  22.  1998  from 
9:00  a.m.  to  5:00  p.m. 

ADDRESSES:  The  January  sessions  will  be 
held  at  the  Holiday  Inn  Capitol.  550  C 
Street.  SW..  Washington,  DC  20024.  as 
previously  announced. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  regarding  these  sessions 
should  be  addressed  to  Joel  Schaer.  OIG 
Regulations  Officer.  Office  of  Counsel  to 
the  Inspector  General.  Room  5518, 
Cohen  Building.  330  Independence 
Avenue,  SW.,  Washington,  DC  20201;  or 
call  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION:  The  dates 
for  the  next  series  of  meetings  for  the 
Negotiated  Rulemaking  Committee  on 
the  Shared  Risk  Exception,  originally 
scheduled  for  January  20  through  22, 
1998  (62  FR  63689,  December  2, 1997), 
have  been  revised.  The  Committee  will 
now  plan  to  meet  only  on  January  21 
and  22, 1998. 


The  Negotiated  Rulemaking 
Committee  on  the  Shared  Risk 
Exception  been  established  to  provide 
advice  and  make  recommendations  to 
the  Secretary  of  Health  and  Human 
Services  with  respect  to  the  text  or 
content  of  an  interim  final  rule  that  will 
establish  standards  relating  to  the 
exception  to  the  anti-kickback  statute 
for  risk-sharing  arrangements,  set  forth 
in  section  1128B(b)(3)(F)  of  the  Social 
Security  Act.  The  exception  was 
enacted  by  section  216  of  Public  Law 
104-191,  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996.  Section  216  of  HIPAA 
provides  that  the  Secretary  will 
promulgate  regulations  that  establish 
standards  for  the  exception  using  an 
expedited  negotiated  rulemaking 
process.  In  the  January  meeting,  the 
Committee  will  conclude  discussion  of 
issues  relating  to  the  development  of  the 
interim  final  rule  and  the  options  for 
resolving  those  issues. 

Both  the  January  21  and  22,  1998 
meetings  will  be  open  to  the  public 
without  advanced  registration.  A 
summary  of  all  proceedings  of  these 
meetings  and  relevant  matters  and  other 
material  will  also  be  available  for  public 
inspection  at  the  address  listed  above 
from  the  hours  of  8:30  a.m.  to  5:00  p.m., 
or  can  be  accessed  through  the  OIG  web 
site  located  at  http://www.dhhs.gov/ 
progorg/oig.  Notice  of  this  meeting  is 
given  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2). 

Dated  December  19, 1997. 
D.  McCarty  Thornton, 
Chief  Counsel  to  the  Inspector  General. 
[FR  Doc.  98-30  Filed  1-2-98;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  302,  303,  and  304 
RIN  0970-^869 

Child  Support  Enforcement  Program; 
State  Plan  Requirements,  Standards 
for  Program  Operations,  and  Federal 
Financial  Participation 

AGENCY:  Office  of  Child  Support 

Enforcement  (OCSE),  HHS. 

ACTION:  Notice  of  proposed  rulemaking 


SUMMARY:  This  proposed  rule  would 
implement  part  of  the  paternity 
establishment  provisions  contained  in 
section  331  of  the  Personal 
Responsibility  and  Work  Opportunity 
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Reconciliation  Act  of  1996  (PRWORA) 
and  amended  by  section  5539  of  Pub.  L. 
105-33,  which  impose  new  statutory 
requirements  for  a  State's  voluntary 
paternity  acknowledgement  process  and 
require  the  Secretary  to  promulgate 
regulations  governing  voluntary 
paternity  establishment  services  and 
identifying  the  types  of  entities  other 
than  hospitals  and  birth  record  agencies 
that  may  be  allowed  to  offer  voluntary 
paternity  establishment  services.  States 
will  be  required  to  adopt  laws  and 
procedures  that  are  in  accordance  with 
the  statutory  and  regulatory  provisions. 
These  proposed  regulations  will  address 
these  procedures  and  related  provisions. 
DATES:  Consideration  will  be  given  to 
written  comments  received  by  March  6, 
1998. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Office  of 
Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade,  SW., 
4th  Floor,  Washington,  DC  20447, 
Attention:  Director  of  Policy  and 
Planning  Division,  Mail  Stop:  OCSE/ 
DPP.  Comments  may  also  be  submitted 
by  sending  electronic  mail  (e-mail)  to 
"jrothstein@acf.dhhs.gov.",  or  by 
telefaxing  to  202-401-3444.  This  is  not 
a  toll-free  number.  Comments  sent 
electronically  must  be  in  ASCII  format. 
Comments  will  be  available  for  public 
inspection  Monday  through  Friday,  8:30 
a.m.  to  5:00  p.m.  on  the  4th  floor  of  the 
Department's  offices  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Rothstein,  OCSE  Division  of  Policy  and 
Planning,  (202)  401-5073.  Hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  800- 
877-8339  between  8:00  a.m.  and  7:00 
p.m.  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Section  466(a)(5)(C)  of  the  Social 
Security  Act  (the  Act)  as  added  by 
section  331  of  Pub.  L.  104-193  and 
amended  by  section  5539  of  Pub.  L. 
105-33  contains  a  requirement  that 
information  be  disclosed  to  a  third 
party.  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Administration  for 
Children  and  Families  has  submitted  a 
copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Section  466(a)(5)(C)  of  the  Act  as 
added  by  section  331  of  Pub.  L.  104-193 
and  amended  by  section  5539  of  Pub.  L. 
105-33  requires  States  to  pass  laws 
ensuring  a  simple  civil  process  for 
voluntarily  acknowledging  paternity 


under  which  the  State  must  provide 
that,  before  a  mother  and  putative  father 
can  sign  a  voluntary  acknowledgement 
of  paternity,  the  mother  and  putative 
father  must  be  given  notice,  orally  or 
through  the  use  of  video  or  audio 
equipment  and  in  writing  of  the 
altemadves  to,  the  legal  consequences 
of,  and  the  rights  (including  any  rights, 
if  a  parent  is  a  minor,  due  to  minority 
status)  and  responsibilities  of 
acknowledging  paternity.  To  comply 
with  this  requirement  States  must 
disclose  information  about  these  rights 
in  written  and  oral  formats  or  through 
the  use  of  video  or  audio  equipment  to 
mothers  and  putative  fathers.  We 
estimate  the  time  needed  to  disclose  the 
information  to  mothers  and  putative 
fathers  to  be  approximately  10  minutes. 
In  order  to  ensure  effective  disclosure  of 
this  information.  States  will  need  to 
provide  training  to  other  State 
employees  and  the  employees  of  local 
governments,  non-profits  and  for  profit 
businesses.  We  estimate  this  training 
will  take  an  additional  1,600  hours 
yearly  for  all  entities.  We  have  added 
these  hours  to  the  time  estimated  to  be 
necessary  for  the  third  party  disclosure 
in  order  to  establish  the  total  estimated 
burden  hours  for  this  requirement. 

Likely  respondents  to  the  third  party 
disclosure  include  hospitals,  TANF 
agencies.  Food  Stamp  agencies,  WIC    " 
centers.  Maternal  and  Child  Heahh 
centers,  doctors,  lawyers,  and  secondary 
schools.  While  the  total  number  of 
potential  respondents  is  approximately 
2,000,000,  we  expect  the  actual  number 
of  respondents  will  be  closer  to  100,000. 
We  estimate  that  448,600  paternities 
will  be  voluntarily  established  in  1998 
and  of  that  number  half  will  be 
established  in  hospitals.  The  total 
burden  hours  estimated  for  the  third 
party  disclosure  are  76,059. 

To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  ACF  urges  that  persons 
wishing  to  comment  clearly  identify  the 
specific  section  or  sections  of  the 
regulations  that  the  comment  addresses 
and  that  comments  be  in  the  same  order 
as  the  regulations. 

ACF  will  consider  comments  by  the 
public  on  these  proposed  collections  of 
information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utility; 

•  Evaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  regulation 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of  - 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project,  725  17th 
Street,  NW.,  Washington  DC  20503, 
Attn:  Ms.  Wendy  Taylor. 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of  section 
466(a)(5)(C)  of  the  Act,  as  amended  by 
section  331  of  Pub.L.  104-193.  Section 
466(a)(5)(C)(iii)  of  the  Act  requires  the 
Secretary  to  promulgate  regulations 
governing  voluntary  paternity 
establishment  services  and  identifying 
the  types  cf  entities  other  than  hospitals 
and  birth  record  agencies  that  may  be 
allowed  to  offer  voluntary  paternity 
establishment  services.  States  will  be 
required  to  adopt  laws  and  procedures 
that  are  in  accordance  with  the  statutory 
and  regulatory  provisions. 

Background 

Paternity  establishment  is  a  necessary 
first  step  for  obtaining  child  support  in 
cases  where  a  child  is  bom  out-of- 
wedlock.  In  addition  to  child  support, 
there  are  other  potential  financial 
benefits  to  establishing  paternity, 
including  establishing  a  child's  rights  to 
the  father's  Social  Security  benefits, 
veterans'  benefits,  pension  benefits,  and 
other  rights  of  inheritance.  Paternity 
establishment  could  also  be  the  first 
step  in  developing  a  psychological  and 
social  bond  between  the  father  and 
child,  in  giving  the  child  social  and 
psychological  advantages  and  a  sense  of 
family  heritage,  and  in  providing  access 
to  important  medical  history 
information. 

Congress  and  the  Federal  government 
have  long  recognized  the  importance  of 
paternity  establishment.  In  1975,  Title' 
IV-D  of  the  Social  Security  Act  was 


UMI 


Federal  Register  /  Vol.  63,  No.  2  /  Monday.  January  5.  1998  /  Proposed  Rules 


189 


enacted  to  require  States  to  establish 
public  child  su^^ort  agencies.  These 
IV-D  agencies  provide  child  support 
enforcement  services,  including 
paternity  establiihment  services.  The 
Child  Support  siforcement 
Amendments  o^  fl984  required  States  to 
permit  paternity  to  be  established  until 
a  child's  18th  birthday. 

The  Family  S^port  Act  of  1988 
contained  severd  provisions  designed 
to  improve  paternity  establishment, 
including  performance  standards, 
timeframes  for  case  processing, 
enhanced  fundih|g  (90%  Federal 
financial  participation)  for  genetic 
testing,  a  requirement  that  States 
compel  all  parties  in  a  contested 
paternity  case  to  submit  to  genetic 
testing  upon  theji'equest  of  a  party,  a 
requirement  thai  States  compel  each 
parent  to  providp  his  or  her  social 
security  numbeil  ^s  part  of  the  birth 
certificate  issuahte  process,  and  a 
clarification  of  thb  earlier  expansion  of  - 
the  requirement  permitting  paternity 
establishment  toJB  years  of  age. 

The  Omnibus  Reconciliation  Act  of 
1993  (OBRA  'galfurther  reformed  the 
child  support  emprcement  program  to 
increase  the  performance  standards  for 
both  the  number  pf  paternities 
established  for  chSldren  bom  out-of- 
wedlock  jind  the'  timeliness  with  which 
paternity  establishment  is 
accomplished.  One  major  provision  of 
OBRA  '93  was  thd  requirement  that 
States  have  lawsjproviding  for  voluntary 
paternity  establishment  services  at 
birthing  hospitals  statewide. 

Partly  as  a  resiik  of  these  Federal  and 
State  statutory  picivisions  and  their 
implementation,  tne  number  of 
paternities  established  each  year  by  the 
IV-D  Child  Suppiqrt  Enforcement 
program  has  increased  substantially 
from  about  270,000  in  fiscal  year  (FY) 
1987  to  over  553fl00  in  FY  1993.  an 
increase  of  over  ICIO  percent  in  just  six 
years.  Nearly  a  mallion  paternities  were 
established  in  FY)  J1996,  an  increase  of 
over  80  percent  ibithe  three  years  since 
enactment  of  OBRA  '93. 

Finally,  in  sectj^n  101  of  PRWORA, 
Congress  cited  a  number  of  social  and 
statistical  findings  relating  to  the  need 
for  paternity  estab  ishment.  In  1992, 
only  54  percent  o|f  single-parent  families 
with  children  had^  child  support  order 
established  and,  dlthat  number,  only 
about  one-half  recj^ived  the  fiill  amount 
due.  Of  the  cases  enforced  through  the 


public  child  sup_ 
system,  only  18  p 
has  a  collection. 


rt  enforcement 
;ent  of  the  caseload 
1  »e  number  of 


individuals  recei\  ing  IV-D  services 


more  than  tripled 
than  two-thirds  ol 


children,  with  eigity-nine  percent  of 


since  1965,  and  more 
Jiese  recipients  are 


children  receiving  Aid  to  Families  with 
Dependent  Children  benefits  living  in 
homes  in  which  no  father  is  present. 
The  increase  in  the  number  of  children 
receiving  public  assistance  is  closely 
related  to  the  increase  in  births  to 
unmarried  women.  Congress  further 
cited  that  between  1970  and  1991,  the 
percentage  of  live  births  to  unmarried 
women  increased  nearly  threefold,  from 
10.7  percent  to  29.5  percent,  and  if  the 
current  trend  continues,  50  percent  of 
all  births  by  the  year  2015  will  be  out- 
of-wedlock.  The  estimated  rate  of 
nonmarital  teen  pregnancy  rose  23 
percent  from  54  pregnancies  per  1.000 
unmarried  teenagers  in  1976  to  66.7 
pregnancies  in  1991.  while  the  overall 
rate  of  nonmarital  pregnancy  rose  14 
percent  from  90.8  pregnancies  per  1.000 
unmarried  women  in  1980  to  103  in 
both  1991  and  1992. 

Description  of  Statutory  Provisions 

Section  466(a)(5)(C){iii)(U)(aa)  of  the 
Act  as  amended  by  Pub.  L.  104-193 
requires  that  "(T)he  SecreUry  shall 
prescribe  regulations  governing 
voluntary  paternity  establishment 
services  offered  by  hospitals  and  birth 
record  agencies."  Section 
466(a)(5)(C)(iii)(n)(bb)  of  the  Act  as 
amended  by  Pub.  L.  104-193  requires 
that  "(T)he  Secretary  shall  prescribe 
regulations  specifying  the  types  of  other 
entities  that  may  offer  voluntary 
paternity  establishment  services,  and 
governing  the  provision  of  such 
services,  which  shall  include  a 
requirement  that  such  an  entity  must 
use  the  same  notice  provisions  used  by, 
use  the  same  materials  used  by.  provide 
the  personnel  providing  such  services 
with  the  same  training  provided  by.  and 
evaluate  the  provision  of  such  services 
in  the  same  manner  as  the  provision  of 
such  services  is  evaluated  by.  voluntary 
paternity  establishment  programs  of 
hospitals  and  birth  record  agencies." 
The  statute  also  requires  that  States 
develop  procedures  for  a  simple  civil 
process  for  voluntarily  acknowledging 
paternity.  This  process  must  ensure  that 
a  mother  and  a  putative  father  do  not 
sign  an  acknowledgement  of  paternity 
before  they  are  both  given  notice  orally 
or  through  the  use  of  video  or  audio 
equipment  and  in  writing  of  the 
altiematives  to.  the  legal  consequences 
of.  and  the  rights  (including  those  rights 
due  to  minority  status)  and 
responsibilities  of  acknowledging 
paternity.  In  addition,  section 
466(a)(5)(M)  of  the  Act  requires  that 
States  develop  procedures  under  which 
voluntary  acknowledgements  and 
adjudications  of  paternity  by  judicial  or 
administrative  processes  are  filed  with 
the  State  registry  of  birth  records  for 


comparison  with  information  in  the 
State  case  registry.  These  changes 
required  by  PRWORA  are  largely 
expansions  on  requirements  previously 
established  under  OBRA  '93.  However, 
as  noted  above,  the  Act  now  requires  the 
Secretary  to  prescribe  by  regulations  the 
types  of  other  entities  that  may  offer 
voluntary  paternity  establishment 
services  and  to  write  regulations 
governing  the  voluntary  paternity 
establishment  services  offered  by 
hospitals,  birth  record  agencies,  and 
other  entities  participating  in  the  State's 
voluntary  paternity  establishment 
program. 

We  propose  to  implement  the 
requirements  of  amended  section 
466(a)(5)(C)  by  amending  §  302.70. 
addressing  State  laws.  §  303.5, 
addressing  establishment  of  paternity 
and  §  304.20.  addressing  availability 
and  rate  of  Federal  financial 
participation. 

Regulatory  Philosophy 

Historically  in  the  child  support 
enforcement  program,  the  Federal 
government  had  specified  in  detailed 
regulations  how  things  must  be  done  by 
States.  The  Federal  Office  of  Child 
Support  Enforcement  (OCSE)  has 
entered  an  era  which  necessitates  a  new 
philosophy  with  respect  to  Federal 
mandates  through  regulation.  Because 
the  President  is  committed  to  reducing 
the  burden  on  States  and  streamlining 
regulations,  OCSE's  new  watchwords 
are  partnership,  results,  flexibility,  and 
accountability. 

Since  OCSE's  partnership  with  States 
is  built  on  shared  trust  and  the  primary 
Federal  concern  is  results,  we  believe 
our  partners  in  State  and  local 
government  should  have  a  significantly 
greater  degree  of  flexibility,  within  the 
constraints  of  the  Federal  statute,  than 
previously  permitted.  Striking  the 
appropriate  balance  between  flexibility 
and  standardization  will  be  a  continuing 
challenge  as  OCSE  strives  for  an 
environment  that  encourages  and 
rewards  rather  than  stifles  creativity 
throughout  the  child  support 
community. 

These  proposed  regulations  reflect 
OCSE's  consultation  with  our  partners 
and  stakeholders  on  how  detailed  the 
required  procedures  should  be  and  what 
other  sources  of  voluntary  paternity 
establishment  services  should  be 
included  in  the  list  of  entities.  OCSE 
took  into  careful  consideration  the  fact 
that  so  many  of  the  Federal 
requirements  in  the  new  law  will 
necessitate  State  legislation.  In  the  past, 
there  occasionally  have  been  concerns 
when  State  legislatures  enacted 
legislation  in  response  to  Federal 
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statutory  and  regulatory  requirements, 
but  had  to  return  in  a  later  session  to 
enact  State  laws  in  response  to  new  or 
additional  Federal  regulations.  We  were 
concerned  to  avoid  that  situation  here, 
if  at  all  possible. 

Because  the  Federal  statute  and 
regulations  are  fairly  explicit  with 
respect  to  State  requirements  governing 
paternity  establishments,  we  believe  it 
prudent  to  merely  extend  existing 
regulatory  requirements  which  govern 
voluntary  paternity  acknowledgement 
in  hospitals  to  govern  birth  record 
agencies  and  other  entities  participating 
in  the  State's  voluntary  paternity 
establishment  program  as  well. 

Other  paternity  establishment 
provisions  contained  in  section  331  of 
Pub.  L.  104-193,  as  well  as  other 
portions  of  Pub.  L.  104-193  that  address 
paternity  issues,  are  not  addressed  in 
this  proposed  rulemaking.  Necessary 
changes  to  existing  regulations  which 
are  inconsistent  with  new  Federal 
mandates  will  be  addressed  in  a 
separate  omnibus  rule-making.  While 
we  do  not  intend  at  this  time  to  restate 
Federal  statutory  requirements  in 
regulations,  should  the  need  arise  based 
on  unforeseen  circumstances,  we  will 
work  with  our  partners  and  stakeholders 
to  determine  if  further  regulation  and 
guidance  is  needed  to  ensure  consistent 
and  effective  compliance  with  Federal 
statutory  requirements  and 
expectations. 

In  considering  how  best  to  implement 
the  statutory  requirement  that  the 
Secretary  promulgate  regulations  for 
expanding  voluntary  paternity 
establishment  services  to  include  not 
only  birthing  hospitals,  but  also  birth 
record  agencies  and  other  entities,  OCSE 
has  looked  for  guidance  from  the 
President's  National  Performance 
Review  guidelines  for  reinventing 
regulations.  The  guiding  principles  are 
to:  cut  obsolete  regulations;  reward 
results,  not  red  tape;  get  out  of 
Washington  to  create  grass  roots 
partnerships;  and  negotiate,  not  dictate. 

Consultation  Process 

With  these  guidelines  and  OCSE's 
watchwords  of  partnership,  results, 
flexibility,  and  accountability,  we 
elicited  input  from  our  partners, 
including  State  and  local  IV-D 
administrators.  State  and  Federal  birth 
record  agencies,  and  others  with 
empirical  and  applied  knowledge  of 
voluntary  paternity  establishment 
services.  OCSE  has  consulted  with  the 
National  Governors'  Association,  the 
American  Public  Welfare  Association, 
the  National  Conference  of  State 
Legislatures,  the  National  Association  of 
Counties,  the  AFL-CIO,  the  Center  for 


Law  and  Social  Policy,  the  Children's 
Defense  Fund,  the  Center  for  Budget  and 
Policy  Priorities,  the  United  States 
Conference  of  Mayors,  the  National 
League  of  Cities,  Child  Trends,  the 
Manpower  Development  Research 
Corporation,  the  Urban  Institute,  the 
Coalition  on  Human  Needs,  the  National 
Association  of  Social  Workers,  the 
National  Organization  for  Women's 
Legal  Defense  Fund,  the  American 
Association  of  University  Women,  and 
others.  Some  of  our  partners  have  long- 
term  experience  in  the  in-hospital 
program  for  voluntary  paternity 
establishment  services,  others  have  a 
wider  breadth  of  experience  from  a  vital 
records  perspective,  and  still  others 
have  come  from  a  child  support 
enforcement  background  with  varied 
experience  in  working  with  and  through 
their  partners,  and  in  achieving 
legislative  enactments  and 
implementation  successes.  With  their 
help,  we  developed  the  list  of  entities 
where  States  may  make  voluntary 
paternity  establishment  services 
available. 

Description  of  Regulatory  Provisions — 
Section  302.70(a)(5)(iii) 

Current  Regulations 

Current  §  302.70(a)(5)(iii)  requires 
States  to  have  in  effect  laws  requiring 
the  use  of  procedures  for  a  simple  civil 
process  for  voluntarily  acknowledging 
paternity  under  which  the  State  must 
provide  that  the  rights  and 
responsibilities  of  acknowledging 
paternity  are  explained,  and  ensure  that 
due  process  safeguards  are  afforded. 
Such  procedures  must  include  a 
hospital-based  program  for  the 
voluntary  acknowledgement  of  paternity 
in  the  period  immediately  before  or  after 
the  birth  of  a  child  to  an  unmarried 
woman,  and  a  requirement  that  all 
public  and  private  birthing  hospitals 
participate  in  the  program.  Such 
procedures  must  also  include  a  process 
for  voluntarily  acknowledging  paternity 
outside  of  hospitals. 

Proposed  Regulations 

We  propose  that  section 
302.70(a)(5)(iii)  be  revised  to  require  a 
State  to  have  in  effect  laws  requiring 
procedures  for  a  simple  civil  process  for 
voluntarily  acknowledging  paternity. 
Under  these  procedures,  before  a  mother 
and  putative  father  can  sign  a  voluntary 
acknowledgement  of  paternity,  the 
mother  and  the  putative  father  must  be 
given  notice,  orally  or  through  the  use 
of  video  or  audio  equipment  and  in 
writing,  of  the  alternatives  to,  the  legal    . 
consequences  of,  and  the  rights 
(including  any  rights,  if  a  parent  is  a 


minor,  due  to  minority  status)  and 
responsibilities  of  ackiiowledging 
paternity,  and  ensure  that  due  process 
safeguards  are  afforded.  This  section 
would  be  further  revised  to  specify  that 
both  parents  are  to  sign  the  volimtary 
acknowledgement. 

We  propose  to  revise  paragraph 
(a)(5)(iii)(B)  to  require  that  State 
procedures  must  include  a  program  for 
voluntary  acknowledgement  of  paternity 
in  birth  record  agencies  and  in  other 
entities  participating  in  the  State's 
voluntary  paternity  establishment 
program.  We  propose  to  add  a  new 
paragraph  (a)(5)(iii)(C)  to  require  that 
State  procedures  governing  hospital- 
based  programs  and  birth  record 
agencies  must  also  apply  to  other 
entities  participating  in  the  State's 
voluntary  paternity  establishment 
program,  including  the  use  of  the  same 
notice  provisions,  the  same  materials, 
the  same  evaluation  methods,  and  the 
same  training  for  the  personnel  of  these  , 
other  entities  providing  voluntary 
paternity  establishment  services. 

Description  of  Regulatory  Provisions — 
Section  303.5(g) 

Current  Regulations 

Current  §  303.5(g)  requires  States  to 
establish,  in  cooperation  with  hospitals, 
a  hospital-based  program  in  every 
public  and  private  birthing  hospital,  by 
January  1, 1995,  for  voluntary  paternity 
acknowledgement  during  the  period 
immediately  before  or  after  the  birth  of 
a  child  to  an  unmarried  woman. 

The  hospital-based  program: 

(1)  Must  provide  to  both  the  mother 
and  alleged  father,  if  he  is  present  in  the 
hospital,  written  materials  about 
paternity  establishment,  the  forms 
necessary  to  voluntarily  acknowledge 
paternity,  a  written  description  of  the 
rights  and  responsibilities  of 
acknowledging  paternity,  and  the 
opportunity  to  speak  with  staff,  either 
by  telephone  or  in  person,  who  are 
trained  to  clarify  information  and 
answer  questions  about  paternity 
establishment; 

(2)  Must  also  provide  the  mother  and 
alleged  father,  if  he  is  present,  the 
opportunity  to  voluntarily  acknowledge 
paternity  in  the  hospital,  afford  due 
process  safeguards,  and  forward  the 
completed  acknowledgments  or  copies 
to  the  entity  designated  by  the  State; 
and 

(3)  Need  not  provide  the  voluntary 
paternity  acknowledgement  services  in 
cases  where  the  mother  or  alleged  father 
is  a  minor  or  a  legal  action  is  already 
pending,  if  the  provision  of  such 
services  is  precluded  by  State  law. 

The  State  must: 
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(1)  Require  tliiit  a  voluntary 
acknowledgment  obtained  through  a 
hospital-based  program  be  signed  by 
both  parents,  apd  that  the  parents' 
signatures  be  a^ihenticated  by  a  notary 
or  witness(es); 

(2)  Provide  to  all  public  and  private 
birthing  hospitals  in  the  State  written 
materials  about  paternity  establishment, 
forms  necessarV  fto  voluntarily 
acknowledge  paternity,  and  copies  of  a 
written  description  of  the  rights  and 
responsibilities!  ^f  acknowledging 
paternity;  I  [ 

(3)  Provide  trkinhig,  guidance,  and 
written  instructipns  regarding  voluntary 
acknowledgment  of  paternity,  as 
necessary  to  op^te  the  hospital-based 
pro«-am: 

(4)  Assess  eadl^  birthing  hospital's 
program  on  at  least  an  annual  basis;  and 

(5)  Designate  an  entity  to  which 
hospital-based  programs  must  forward 
completed  voluntary  acknowledgments 
or  copies.  Under  the  State  procedures, 
this  entity  mustjbe  responsible  for 
promptly  recorc  kg  identifying 
information  aboi^t  the  acknowledgments 
with  a  statewide  database,  and  the  IV- 
D  agency  must  have  timely  access  to 
whatever  identi^ing  information  and 
documentation  it  needs  to  determine  if 
an  acknowledgment  has  been  recorded 
and  to  seek  a  support  order  on  the  basis 
of  a  recorded  acknowledgment. 

Proposed  Regumtions 

We  propose  td  |«vise  45  CFR 
303.5(g)(1)  to  require  that  the  State 
voluntary  paternity  establishment 
program  also  be  bjvailable  at  the  State 
birth  record  ageii^y,  local  birth  record 
agencies  designa|tfed  by  the  State  and  at 
other  entities  designated  by  the  State. 
The  designation  qf  the  particular 
entities  that  may  ^er  voluntary 
paternity  establishment  services  would 
be  the  responsibility  of  the  State. 

These  entities  to  be  identified  by  the 
State  could  include  the  following  and 
similar  entities:  ^jiblic  health  clinics 
(including  Supplementary  Feeding 
Program  for  Women,  Infants,  and 
Children  (WIC)  and  Maternal  and  Child 
Health  (MCH)  clijijics):  private  health 
care  providers  (iiicluding  obstetricians, 
gynecologists,  pediatricians,  and 
midwives);  agencies  providing 
assistance  or  serVijces  imder  title  IV-A 
of  the  Act;  agencies  providing  food 
stamp  eligibility  services;  agencies 
providing  child  support  enforcement 
(IV-D)  services;  I^fcad  Start  and  child 
care  agencies  (inctuding  child  care 
information  and  referral  providers); 
individual  child  c$re  providers; 
Community  Actib^  Agencies  and 
Community  Actiti  Programs;  secondary 
education  schools  (particularly  those 


that  have  parenthood  education 
curricula);  Legal  Aid  agencies;  and 
private  attorneys;  and  any  similar  public 
or  private  health,  welfare,  or  social 
services  organization. 

Although  the  Secretary  is  required  to 
prescribe  in  regulations  the  "types  of 
entities"  which  States  may  designate  to 
provide  voluntary  paternity  services,  we 
wish  to  allow  States  the  broadest 
possible  discretion  to  determine  which 
entities  within  their  jurisdiction  should 
be  designated,  trained  and  empowered 
to  provided  this  important  service. 

We  also  propose  to  revise  §  303.5(g), 
to  replace  the  reference  to  the 
requirement  that  the  State  designate  an 
entity  to  which  the  voluntary 
acknowledgement  program  must 
forward  completed  voluntary 
acknowledgement  forms  or  copies  with 
a  requirement  that  the  State  designate 
the  State  registry  of  birth  records  as  the 
entity  to  which  the  voluntary 
acknowledgement  program  must 
forward  completed  volimtary 
acknowledgment  forms  or  copies.  We 
also  propose  to  replace  references  to  the 
hospital-based  voluntary  paternity 
establishment  program  with  references 
to  hospitals,  birth  record  agencies,  and 
other  entities  participating  in  the  State's 
voluntary  paternity  establishment 
program. 

By  making  these  changes,  we  propose 
to  expand  the  applicability  of  all 
existing  provisions  in  §  303.5(g)(2)-(8) 
to  birth  record  agencies  and  other 
entities  participating  in  the  State's 
voluntary  paternity  establishment 
program.  This  is  consistent  with  the 
statutory  requirement  that  the  Secretary 
prescribe  regulations  governing  the 
provision  of  services  by  the  other 
entities.  The  statute  specifies  that  the 
other  entities  participating  in  the  State's 
voluntary  paternity  establishment 
program  must  use  the  same  materials 
and  be  trained  and  evaluated  in  the 
same  manner  as  the  voluntary  paternity 
establishment  programs  of  hospitals  and 
birth  record  agencies.  We  believe  this 
consistency  will  greatly  facilitate  the 
establishment  of  paternities  by  entities 
other  than  hospitals  and  birth  record 
agencies. 

Additionally,  to  reflect  other  new 
statutory  requirements,  we  propose  to 
revise  §303.5(g)(2)(i){C)  and 
§  303.5(g)(5)(iii),  to  require  that 
hospitals,  birth  record  agencies,  and 
other  entities  participating  in  the 
voluntary  paternity  establishment 
program  provide  to  the  mother,  and  the 
father  if  present,  an  oral  as  well  as 
written  description  of  the  consequences 
of  voluntarily  acknowledging  paternity. 
The  information  about  consequences 


may  also  be  provided  through  the  use  of 
video  or  audio  equipment. 

The  description  must  address  not 
only  the  rights  and  responsibilities  of 
acknowledging  paternity,  but  also  the 
alternatives  to,  and  the  legal 
consequences  of,  acknowledging 
paternity.  In  addition,  the  description 
must  ensure  that  due  process  safeguards 
are  afforded  and  that  any  rights  due  to 
minority  status  be  described  to  the 
parents  if  a  parent  is  a  minor. 

Description  of  Regulatory  Provisions- 
Section  304.20(b)(2) 

Current  Regulations 

Under  current  §  304.20(b)(2)(vi), 
Federal  financial  participation  is 
available  for  State  administrative  costs 
for  paternity  establishment  services, 
including  payments  up  to  $20  to 
birthing  hospitals  and  other  entities  that 
provide  prenatal  or  birthing  services  for 
each  voluntary  acknowledgment 
obtained  pursuant  to  an  agreement  with 
the  IV-D  agency.  Under  current 
§304.20(b)(2)(vii).  Federal  financial 
participation  is  available  for  developing 
and  prowding  to  birthing  hospitals  and 
other  entities  that  provide  prenatal  or 
birthing  services  written  and 
audiovisual  materials  about  paternity 
establishment  and  forms  necessary  to 
voluntarily  acknowledge  paternity. 
Under  current  §  304.20(b)(2)(viii), 
Federal  financial  participation  is 
available  for  reasonable  and  essential 
short-term  training  regarding  voluntary 
acknowledgment  of  paternity  associated 
with  a  State's  hospital-based  program. 

Proposed  Regulations 

We  propose  to  revise  these  paragraphs 
to  allow  Federal  financial  participation 
in  these  allowable  costs  with  respect  to 
birth  record  agencies  and  other  entities 
participating  in  the  voluntary  paternity 
establishment  program.  This  is 
consistent  with  our  proposal  to  expand 
the  applicability  of  all  existing 
provisions  in  §  303.5(g)  (2)-(8)  to  birth 
record  agencies  and  other  entities 
participating  in  the  State's  voluntary 
paternity  establishment  program. 

Regulatory  Flexibility  Analysis 

The  primary  impact  of  these 
regulations  is  on  State  governments  and 
individuals,  which  are  not  considered 
small  entities  under  the  Regulatory 
Flexibility  Act.  Most  of  the 
requirements  being  imposed  on  entities 
are  required  by  statute.  The  regulations 
require  hospitals,  birth  record  agencies 
and  the  other  entities  participating  in 
the  State's  voluntary  paternity 
establishment  program  to  be  subject 
only  to  certain  minimal  requirements. 
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These  requirements  include:  undergoing 
training,  being  evaluated  annually, 
providing  oral  and  written  information 
to  mothers  and  putative  fathers,  and 
transmitting  the  acknowledgements  to 
the  State  registry  of  birth  records.  The 
information  about  consequences  may 
also  be  provided  through  the  use  of 
video  or  audio  equipment.  The  Federal 
regulations  do  not  specify  the  nature  or 
extent  of  the  training,  evaluation  or 
materials  to  be  provided.  The  States  will 
furnish  the  training,  conduct  the 
evaluation,  and  provide  the  materials 
and  forms  to  be  used.  The  requirements 
imposed  by  the  regulations  do  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  that 
these  proposed  regulations  will  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  The  proposed 
regulations  are  required  by  PRWORA 
and  represent  expansion  of  the  existing 
regulations  to  cover  birth  record 
agencies  and  other  entities. 

Unfunded  Mandates  Act 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects  in  45  CFR  Parts  302, 
303,  and  304 

Accounting,  Child  support.  Grant 
programs — social  programs,  and 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.563.  Child  Support 
Enforcement  Program) 
Dated:  July  30, 1997. 
Olivia  A.  Golden, 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 

Approved;  September  25, 1997. 

Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  stated  in  the 
preamble,  we  propose  to  amend  title  45 
CFR  chapter  III  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  302— STATE  PLAN 
REQUIREMENTS 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  664, 
666,  667,  1302, 1396a(a)(25).  1396b(d)(2), 
1396b(o),  1396b(p)  and  1396(k). 

2.  Section  302.70  is  amended  by 
revising  paragraph  (a)(5)(iii) 
introductory  by  revising  paragraph 
(a)(5)(iii)(B),  and  by  adding  paragraph 
(a)(5)(iii](C)  to  read  as  follows: 

§  302.70    Required  State  laws. 

(a)  •  *  * 

(5)*   *   * 

(iii)  Procedures  for  a  simple  civil 
process  for  voluntarily  acknowledging 
paternity  under  which  the  State  must 
provide  that,  before  a  mother  and 
putative  father  can  sign  a  voluntary 
acknowledgement  of  paternity,  the 
mother  and  the  putative  father  must  be 
giveq  notice,  orally  or  through  video  or 
audio  equipment,  and  in  writing,  of  the 
alternatives  to,  the  legal  consequences 
of,  and  the  rights  (including  any  rights, 
if  a  parent  is  a  minor,  due  to  minority 
status)  and  responsibilities  of 
acknowledging  paternity,  and  ensure 
that  due  process  safeguards  are  afforded. 
Such  procedures  must  include: 

(A)*   *   * 

(B)  A  process  for  voluntary 
acknowledgement  of  paternity  in  birth 
record  agencies,  and  in  other  entities 
participating  in  the  State's  voluntary 
paternity  establishment  program;  and 

(C)  A  requirement  that  the  procedures 
governing  hospital-based  programs  and 
birth  record  agencies  must  also  apply  to 
other  entities  participating  in  the  State's 
voluntary  paternity  establishment 
program,  including  the  use  of  the  same 
notice  provisions,  the  same  materials, 
the  same  evaluation  methods,  and  the 
same  training  for  the  personnel  of  these 
other  entities  providing  voluntary 
paternity  establishment  services. 


PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

3.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658.  660, 
663,  664,  666,  667,  1302,  1396a(a)(25). 
1396b(d)(2),  1396b(o).  1396b(p)  and  1396(k). 

4.  Section  303.5  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  303.5    Establishment  of  paternity. 

***** 

(g)  Voluntary  paternity  establishment 
programs.  (1)  The  State  must  establish, 
in  cooperation  with  every  hospital  and 
birth  record  agency  and  with  all  other 


entities  participating  in  the  State's 
voluntary  paternity  establishment 
program,  a  program  for  voluntary 
paternity  establishment  services. 

(i)  The  hospital-based  portion  of  the 
voluntary  paternity  establishment 
services  program  must  be  operational  in 
private  and  public  birthing  hospitals 
statewide  and  must  provide  voluntary 
paternity  establishment  services 
focusing  on  the  period  immediately 
before  and  after  the  birth  of  a  child  bom 
out-of-wedlock. 

(ii)  The  voluntary  paternity 
establishment  services  program  must 
also  be  available  at  the  State  birth  record 
agency,  every  local  birth  record  agency 
within  the  State,  and  at  all  other  entities 
participating  in  the  State's  voluntary 
paternity  establishment  program.  These 
entities  may  include  the  following  types 
of  entities: 

(A)  Public  health  clinics  (including 
Supplementary  Feeding  Program  for 
Women,  Infants,  and  Children  (WIC) 
and  Maternal  and  Child  Heahh  (MCH) 
clinics),  and  private  health  care 
providers  (including  obstetricians, 
gynecologists,  pediatricians,  and 
midwives); 

(B)  Agencies  providing  assistance  or 
services  under  title  IV-A  of  the  Act, 
agencies  providing  food  stamp 
eligibility  service,  and  agencies 
providing  child  support  enforcement 
(IV-D)  services: 

(C)  Head  Start  and  child  care  agencies 
(including  child  care  information  and 
referral  providers),  and  individual  child 
care  providers; 

(D)  Community  Action  Agencies  and 
Community  Action  Programs; 

(E)  Secondary  education  schools 
(particularly  those  that  have  parenthood 
education  curricula); 

(F)  Legal  Aid  agencies,  and  private 
attorneys;  and 

(G)  Any  similar  public  or  private 
health,  welfare  or  social  services 
organization. 

(2)  The  hospitals,  birth  record 
agencies,  and  other  entities  participating 
in  the  State's  voluntary  paternity 
establishment  program  must,  at  a 
minimum: 

(i)  Provide  to  both  the  mother  and 
alleged  father,  if  he  is  present: 

(A)  Written  materials  about  paternity 
establishment, 

(B)  The  forms  necessary  to  voluntarily 
acknowledge  paternity, 

(C)  A  written  and  oral  or  through  the 
use  of  video  or  audio  equipment 
description  of  the  alternatives  to,  the 
legal  consequences  of,  and  the  rights 
(including  any  rights,  if  a  parent  is  a 
minor,  due  to  minority  status)  and 
responsibilities  of  acknowledging 
paternity,  and 
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(D)  The  oppciitunity  to  speak  with 
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'  telephone  or  in  person, 
Jil  to  clarify  information 
and  answer  questions  about  paternity 
establishment;!  I 

(ii)  Provide  trie  mother  and  alleged 
father,  if  he  is  present,  the  opportunity 
to  voluntarily  acknowledge  paternity; 

(iii)  Afford  dqe  process  safeguards; 
and 

(iv)  Forward  iQompleted 
acknowledgements  or  copies  to  the  State 
registry  of  birtH  records. 

(3)  The  hospitals,  birth  record 
agencies,  and  cjther  entities  participating 
in  the  State's  vbluntary  paternity 
establishment  pi'ogram  need  not  provide 
services  specified  in  paragraph  (g)(2)  of 
this  section  in  C6ses  where  the  mother 
or  alleged  fathe  r  is  a  minor  or  a  legal 
action  is  alreadj  pending,  if  the 
provision  of  su:fi  services  is  precluded 
by  State  law. 

(4)  The  State  i  iiust  require  that  a 
voluntary  ackn  iwledgement  be  signed 
by  both  parents,  and  that  the  parents' 
signatures  be  authenticated  by  a  notary 
or  witness(es).  i  [ 

(5)  The  State  must  provide  to  all 
hospitals,  birth  lecord  agencies,  and 
other  entities  p  irticipating  in  the  State's 
voluntary  paterr  ity  establishment 
program:  ! 

(i)  Written  mi  ;erials  about  paternity 
establishment,  ti)  forms  necessary  to 
voluntarily  acknowledge  paternity,  and 

(ii)  Form  necessary  to  voluntarily 
acknowledge  piiemity,  and 

(iii)  Copies  oi  i  written  description  of 
the  alternatives  lo,  the  legal 
consequences  df;  and  the  rights 
(including  any  rights,  if  a  parent  is  a 
minor,  due  to  n|i  nority  status)  and 
responsibilities  <  if  acknowledging 
paternity. 

(6)  The  State  iiust  provide  training, 
guidance,  and  v written  instructions 
regarding  volunt  jry  acknowledgment  of 
paternity,  as  nei:essary  to  operate  the 
voluntary  paternity  establishment 
services  in  the  h^pitals,  birth  record 
agencies,  and  outer  entities  participating 
in  the  State's  vql^ntary  paternity 
establishment  program. 

(7)  The  State  must  assess  each 
hospital,  birth  rk:ord  agency,  and  other 
entity  participatihg  in  the  State's 
voluntary  paternity  establishment 
program  that  ar^  [providing  voluntary 
paternity  establishment  services  on  at 
least  an  annual  nsis. 

(8)  The  State  iijust  designate  the  State 
registry  of  birth  Records  as  the  entity  to 
which  hospitals,  jbirth  record  agencies, 
and  other  entitid^  that  are  participating 
in  the  State's  vo  Itintary  paternity 
establishment  program  must  forward 
completed  voluntary  acknowledgements 
or  copies  in  acc^tdance  with 


§  303.5(g)(2)(iv).  Under  State 
procedures,  the  State  registry  of  birth 
records  must  be,responsible  for 
promptly  recording  identifying 
information  about  the 
acknowledgements  with  a  statewide 
database,  and  the  IV-D  agency  must 
have  timely  access  to  whatever 
identifying  information  and 
documentation  it  needs  to  determine  in 
accordance  with  §  303.5(h)  if  an 
acknowledgement  has  been  recorded 
and  to  seek  a  support  order  on  the  basis 
of  a  recorded  acknowledgement  in 
accordance  with  §  303.4(f).  • 


PART  304— FEDERAL  RNANCIAL 
PARTICIPATION 

5.  The  authority  citation  for  Part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655,  657. 
1302. 1396a(a)(25),  1396b(d)(2).  1396b(o), 
1396b(p)andl396(k). 

6.  Section  304.20  is  amended  by 
revising  paragraph  (b)(2)(vi)  through 
paragraph  (6)(2)(viii)  to  read  as  follows: 

§  304.20    Availability  and  rate  of  Federal 
financial  participation. 

(b)*  *  • 

(2)*  *  * 

(vi)  Payments  up  to  $20  to  hospitals, 
birth  record  agencies,  and  other  entities 
participating  in  the  State's  voluntary 
paternity  establishment  program,  under 
§  303.5(g)  of  this  chapter,  for  each 
voluntary  acknowledgement  obtained 
pursuant  to  an  agreement  with  the  IV- 
D  agency; 

(vii)  Developing  and  providing  to 
hospitals,  birth  record  agencies,  and 
other  entities  participating  in  the  State's 
voluntary  paternity  establishment 
program,  under  §  303.5(g)  of  this 
chapter,  written  and  audiovisuaT 
materials  about  paternity  establishment 
and  forms  necessary  to  voluntarily 
acknowledge  paternity;  and 

(viii)  Reasonable  and  essential  short- 
term  training  associated  with  the  State's 
program  of  voluntary  paternity 
establishment  services  under  §  303.5(g). 

*        •        *        *        » 

(FR  Doc.  98-088  Filed  1-2-98;  8:45  am) 

BILUNG  CODE  4184-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-244,  RM-9200] 

Radio  Broadcasting  Services; 
Kerrville.  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  The 
Stronghold  Foundation,  Inc.,  requesting 
the  allotment  of  Channel  291 A  to 
Kerrville,  TX,  as  the  community's  third 
local  FM  station.  Channel  291A  can  be 
allotted  to  Kerrville  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  291 A  at 
Kerrville  are  30-02-48  NL  and  99-08- 
24  WL.  Since  Kerrville  is  located  within 
320  kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  February  9,  1998,  and  reply 
comments  on  or  before  February  24, 
1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bradford  D.  Carey,  Hardy 
and  Carey,  LLP.,  Ill  Veterans 
Boulevard,  Suite  255,  Metairie, 
Louisiana,  70005  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-244,  adopted  December  10. 1997, 
and  released  December  19, 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
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is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  fo5.comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

IFR  Doc.  98-034  Filed  1-2-98;  8:45  amj 

BIUMQ  CODE  (712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-246;  RM-S202] 

Radio  Broadcasting  Services;  St 
Marys,  WV 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  Bled  by  Seven 
Ranges  Radio  Company,  Inc.,  proposing 
the  allotment  of  Channel  287A  St. 
Marys,  West  Virginia,  as  the  community 
second  local  FM  transmission  service. 
Channel  287A  can  be  allotted  to  St. 
Marys  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.8  kilometers  (6.7  miles) 
southeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WZNW(FM), 
Channel  288B1,  Bethlehem,  West 
Virginia.  The  coordinates  for  Channel 
387A  at  St.  Marys  are  North  Latitude 
39-18-03  and  West  Longitude  81-15- 
19.  Since  St.  Marys  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  ec 
before  February  9,  1998,  and  reply 
comments  on  or  before  February  24, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Thomas  P.  Taggart,  Esq.,  P.O. 
Box  374,  St.  Marys,  West  Virginia  26170 
(Counsel  for  Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  [)ocket  No. 
97-245,  adopted  December  10, 1997, 
and  released  December  19, 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  p|p-chased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-84  Filed  1-2-98;  8:45  am) 

BILUNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-246;  RM-«205] 

Radio  Broadcasting  Services;  Walla 
Walla,  WA.  and  Hermiston,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Mark 
Jacky  Broadcasting  proposing  the 
substitution  of  Channel  256C2  for 
Channel  256C3  at  Walla  Walla, 
Washington,  and  the  modification  of 
Station  KUJ-FM's  construction  permit 
accordingly.  To  accommodate  the 
upgrade,  petitioner  also  requests  the 


substitution  of  Channel  258A  for 
Channel  257A  at  Hermiston,  Oregon, 
and  the  modification  of  Station 
KQFM(FM)s  license  accordingly. 
Channel  256C2  can  be  substituted  at 
Walla  Walla  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  256C2  at  Walla 
Walla  are  North  Latitude  45-59-38  and 
West  Longitude  118-10-47. 
Additionally,  Channel  258A  can  be 
substituted  at  Hermiston  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
Station  KQFM(FM)'s  presently 
authorized  site.  The  coordinates  for 
Channel  258A  at  Hermiston  are  North 
Latitude  45-51-57  and  West  Longitude 
119-18-45. 

DATES:  Comments  must  be  filed  on  or 
before  February  9, 1998,  and  reply 
comments  on  or  before  February  24, 
1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  coimsel,  or  consultant,  as 
follows:  Robert  Lewis  Thompson,  Esq., 
Taylor.  Thiemann  &  Aitken,  L.C..  908 
King  Street,  Suite  300,  Alexandria, 
Virginia  22314  (Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-246,  adopted  December  10, 1997. 
and  released  December  19, 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  informatiqik  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  itt  47  CFR  Part  73 

Radio  broadcas  ing. 
Federal  Communicu  itions  Commission. 
Jolin  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Meqia  Bureau. 
(FR  Doc.  9a-139  FJIW  1-2-98;  8:45  ami 
mujm  cooE  tni-n^ 


DEPARTMENT  OP  TRANSPORTATION 


Federal  Railroad  Administration 

49  CFR  Part  2321   ' 

{FRA  Ooetot  Na  P|^,  Node*  Na  q 
RIN  2130^AB22     1 1 


Two-Way  End^train  Telemetry 
Devices  and  Certain  Passenger  Train 
Operations 

AQBICY:  Federal  '^  ailroad 

Administration  ffKAl,  DOT. 

ACnow:  Notice  of  }>roposed  rulemaking. 


SUMMARY:  FRA  pn  iposes  to  revise  the 
regulations  regard  jig  the  use  and  design 
of  two-way  end-di  train  telemetry 
devices  (two-wayj  ^OTs)  to  specifically 
address  certain  passenger  train 
operations  where  multiple  units  of 
fi«ight-type  equipment,  material 
handling  cars,  or  express  cars  are  part  of 
a  passenger  train  "^consist.  Trains  of  this 
nature  are  currently  being  operated  by 
the  National  Railitiiad  Passenger 
Corporation  (Amtilak),  and  swift  action 
is  necessary  to  clarify  and  address  the 
applicability  of  t^A  two-way  EOT 
requirements  to  th^e  types  of 
operations.  i  i 

DATES:  Written  cojmments  regarding  this 
proposal  must  be  ^led  no  later  than 
January  20, 1998.  Comments  received 
after  that  date  willlbe  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 
ADDRESSES:  Written  comments  should 
identify  the  docket  number  and  the 
notice  niunber  and  must  be  submitted  in 
triplicate  to  the  I^tckei  Clerk,  Office  of 
Chief  Counsel,  FRA.  400  Seventh  Street, 
SW..  Stop  10,  Wa^^ington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Wilson,  Mojtfye  Power  and 
Equipment  Divisi^h.  Office  of  Safety. 
RRS-14.  FRA.  400  Seventh  Street,  SW., 
Stop  25,  Washington,  DC  20590 
(telephone  202-632-3367),  or  Thomas 
Herrmann.  Trial  i^Uomey.  Office  of  the 
Chief  Counsel.  RC[;-12,  FRA.  400 
Seventh  Street.  SVL,  Stop  10. 


Washington,  DC  20590  (telephone  202- 
632-3178). 

SUPPlfMENTARY  INFORMATION: 

Background 

On  January  2, 1997,  FRA  published  a 
final  rule  amending  the  regulations 
governing  train  and  locomotive  power 
braking  systems  at  49  CFR  part  232  to 
add  provisions  pertaining  to  the  use  and 
design  of  two-way  end-of-train 
telemetry  devices  (two-way  EOTs).  See 
,    62  FR  278.  The  purpose  of  the  revisions 
was  to  improve  the  safety  of  raihtrad 
operations  by  requiring  the  use  of  two- 
way  EOTs  on  a  variety  of  freight  trains 
pursuant  to  1992  legislation,  and  by 
establishing  minimum  performance  and 
operational  standards  related  to  the  use 
and  design  of  the  devices.  See  Pub.  L. 
No.  102-365  (September  3. 1992);  49 
U.S.C  20141.  In  this  document.  FRA 
proposes  to  revise  the  regulations  on 
two-way  EOTs  to  specifically  address 
certain  passenger  train  operations  where 
numerous  frei^t-type  cars,  material 
handling  cars,  or  express  cars  are  part  of 
a  train's  consist.  Trains  of  this  nature 
are  currently  being  operated  by  the 
National  Railroad  Passenger  Corporation 
(Amtrak).  and  prompt  action  is 
necessarylo  clarify  and  address  the 
applicability  of  two-way  EOT 
requirements  to  these  types  of 
operations. 

The  current  regulations  regarding 
two-way  EOTs  provide  an  exception 
from  the  requirements  for  "passenger 
trains  with  emergency  brakes."  See  49 
CFR  232.23(e)(9).  The  language  used  in 
this  exception  was  extracted  in  total 
from  the  statutory  exception  contained 
in  the  statutory  provisions  mandating 
that  FRA  develop  regulations  addressing 
the  use  and  operation  of  two-way  EOTs 
or  similar  technology.  See  49  U.S.C. 
20141(c)(2).  A  review  of  the  legislative 
history  reveals  that  there  was  no 
discussion  by  Congress  as  to  the  precise 
meaning  of  the  phrase  "passenger  trains 
with  emergency  brakes."  Consequently, 
FRA  is  required  to  effectuate  Congress' 
intent  based  on  the  precise  language 
used  in  that  and  the  other  express 
exceptions  and  based  on  the  overall 
intent  of  the  statutory  mandate.  See  49 
U.S.C.  20141(c)(l)-(c)(5).  Furthermore, 
any  exception  contained  in  a  specific 
statutory  mandate  should  be  narrowly 
construed.  See  Chesapeake  &■  Ohio  Ry. 
v.  United  States.  248  F.  85  (6th  Cir. 
1918)  cerf.  den.,  248  U.S.  580;  DBG  R.R. 
V.  United  States,  249  F.  822  (8th  Cir. 
1918);  United  States  v.  ATSFRy..  156 
F.2d  457  (9th  Cir.  1946). 

The  intent  of  the  statutory  provisions 
related  to  two-way  EOTs  was  to  ensure 
that  trains  operating  at  a  speed  over  30 


mph  or  in  heavy  grade  territory  were 
equipped  with  the  technology  to 
effectuate  an  emergency  application  of 
the  train's  brakes  starting  firom  both  the 
front  and  rear  of  the  train.  The  specific 
exceptions  contained  in  the  statute  were 
aimed  at  trains  (i)  that  do  not  operate 
within  the  express  parameters  or  (ii) 
that  are  equipped  or  operated  in  a 
fashion  that  provides  ibe  ability  to 
effiectuate  an  emergency  brake 
application  that  commences  at  the  rear 
of  the  train  without  the  use  of  a  two-way 
EOT.  See  49  U.S.C.  20141(c)(l)-(c)(5). 
Based  on  the  intent  of  the  statute  and 
based  upon  a  consistent  and  narrow 
construction  of  the  specific  language 
used  by  Congress  in  the  express 
exceptions,  FRA  believes  it  is  clear  that 
Congress  did  not  intend  the  phrase 
"passenger  trains  with  emergency 
brakes"  to  constitute  a  blanl^ 
exception  for  all  passenger  trains.  If  that 
was  Congress'  intent,  it  would  not  have 
added  the  qualifying  phrase  "with 
emergency  brakes."  In  FRA's  view,  this 
language  limits  the  specific  statutory 
exception  to  passenger  trains  equipped 
with  a  separate  emergency  brake  valve 
in  each  car  throughout  the  train  and. 
thus,  to  passenger  trains  possessing  the 
ability  to  effectuate  an  emergency 
application  of  the  train's  Inakes  from  the 
rear  of  the  train.  Therefore,  passenger 
trains  that  include  RoadRailers"".  auto 
racks,  express  care,  or  other  similar 
vehicles  that  are  designed  to  carry 
freight  that  are  placed  at  the  rear  of  the 
train,  that  are  not  equipped  with 
emergency  brake  valves,  would  not  fall 
within  the  specific  statutory  or 
regulatory  exception  as  they  are 
incapable  of  effectuating  an  emergency 
brake  application  that  commences  at  the 
rear  of  the  train.  Further,  FRA  does  not 
believe  that  Congress  envisioned  freight- 
type  equipment  being  hauled  at  the  rear 
of  passenger  trains  when  the  specific 
exception  was  included  in  the  statute. 
FRA  believes  that  Congress  intended 
to  except  only  those  trains  traditionally 
considered  to  be  passenger  trains,  which 
would  include  passenger  trains 
containing  baggage  and  mail  cars  as 
these  have  consistently  been  considered 
passenger  equipment  with  emergency 
brakes.  However,  passenger  trains 
which  operate  with  numerous 
inaccessible  baggage  or  mail  cars 
attached  to  the  rear  of  the  train  that  lack 
any  ability  to  effectuate  an  emergency 
brake  application  from  the  rear  of  the 
train  and  would,  in  FRA's  view,  fall 
outside  the  specific  statutory  and 
regulatory  exception  for  "passenger 
trains  with  emergency  brakes." 

Subsequent  to  the  issuance  of  the 
final  rule  and  the  period  permitted  for 
the  submission  of  petitions  for 
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reconsideration  of  the  rule,  Amtrak 
raised  concerns  regarding  the 
applicability  of  the  final  rule  \o  some  of 
its  passenger  train  operations, 
particularly  those  which  recently  began 
to  operate  with  numerous  express, 
material  handling  cars,  or  RoadRailers'^* 
entrained  in  the  consist.  These  concerns 
focused  on  FRA's  enforcement  guidance 
^  provided  to  its  field  inspectors,  which 
stated  that  the  exception  for  "passenger 
trains  with  emergency  brakes"  was 
intended  to  apply  only  to  trains 
traditionally  considered  to  be  passenger 
trains,  a  category  that  would  include 
passenger  trains  containing  a  limited 
number  of  baggage  and  mail  cars  at  the 
rear  of  the  train.  This  guidance  was 
based  on  the  reasoning  provided  in  the 
preceding  discussion.  Amtrak 
contended  that  FRAs  interpretive 
guidance  was  an  improper  reading  of 
the  statutory  and  regulatory  exception 
and  did  not  adequately  consider  the 
superior  braking  capabilities  of 
passenger  equipment.  Although  FRA 
disagrees  that  its  guidance  was 
improper,  FRA  does  agree  that  a  closer 
examination  of  the  applicability  of  the 
two-way  EOT  requirements  to  passenger 
trains  needed  to  be  performed  in  light 
of  the  superior  braking  ratios  of 
passenger  cars  and  the  presence  of 
emergency  brake  valves  on  the 
passenger  cars  in  mixed  train  consists 
which  provide  certain  safety  assurances 
that  are  not  present  in  traditional  freight 
operations.  Consequently.  FRA  agrees 
that  the  mixed  passenger  and  "express" 
service  currently  being  operated  by 
Amtrak  is  unique  and  needs  to  be 
handled  separately  from  traditional 
freight  operations. 

None  of  the  consists  proposed  to  be 
excepted  raises  any  issue  with  respect  to 
the  ability  to  stop  on  grade  using  the 
rearmost  available  conductor's  valve. 
The  issue  is  the  ability  to  stop  within 
norma!  signal  spacing  after  determining 
that  there  is  a  blockage  in  the  train  line. 
To  gain  a  perspective  on  the  stopping 
characteristics  and  safety  implications 
of  the  "mixed"  passenger  train 
operations.  FRA  requested  the  Volpe 
National  Transportation  Systems  Center 
(Volpe)  to  review  the  information  and 
procedures  used  by  Amtrak  in 
developing  various  stopping  distance 
calculations  submitted  to  FRA.  In 
addition.  FRA  requested  that  Volpe 
develop  and  analyze  its  own  data 
regarding  these  types  of  "mixed", 
passenger  trains.  In  making  their 
calculations,  both  Volpe  and  Amtrak 
used  variables  of  grade;  train 
configuration;  and  the  number,  weight, 
and  types  of  cars  and  locomotives 
expected  to  be  used  in  these  types  of 


operations.  Although  all  of  the 
calculations  were  based  on  worse-case 
scenarios  (e.g.,  the  angle  cock  was 
assumed  to  be  closed  just  behind  the 
last  car  with  an  accessible  emergency 
brake  valve,  and  only  friction  braking- 
tread  or  disc  brakes  of  locomotives  and 
cars — was  considered  available  to  stop 
the  train),  all  stops  were  achieved  on  the 
specified  grade  used  in  the  calculation. 
In  making  its  calculations  Volpe  used 
a  MathCad  program  to  compute 
stopping  distances.  Volpe  used  the 
results  of  its  calculations  as  a  check 
against  the  results  Amtrak  had  produced 
and  submitted  to  FRA.  Volpe  concluded 
that  Amtrak's  procedures  predicted 
longer  (more  conservative)  stopping 
distances  than  the  approach  taken  by 
Volpe.  Amtrak's  results  were  also 
compared  to  the  requirements  of  the 
Amtrak  Communication  and  Signal 
Department,  Specification  S-603.  Curve 
8.  which  is  used  to  determine  stopping 
distances  for  passenger  equipment  for 
signal  block  spacing.  Curve  8  values  for 
stopping  distances  are  augmented  by  a 
factor  of  25  percent  to  account  for 
conditions  which  may  impair  brake 
performance.  The  absolute  (actual) 
signal  block  spacing  on  the  Northeast 
Corridor  is  actually  greater  than  any  of 
the  stopping  distances  produced  by 
either  Volpe  or  Amtrak  in  their 
calculations.  Therefore,  stopping 
distances  within  established  signal 
blocks  should  not  be  a  problem.  The 
process  Amtrak  used  was  sufficiently 
conservative  so  that  predicted  stopping 
distances  were  greater  than  would  be 
experienced  in  reality.  Nevertheless. 
FRA  has  worked  with  Amtrak  to  define 
fyrther  limitations  adequate  to  ensure 
safety  under  identified  worst-case 
conditions,  and  these  limitations  are  set 
forth  in  this  proposal. 

Need  for  15-Oay  Coounent  Period 

As  previously  discussed.  Amtrak 
currently  operates  a  number  of  trains 
that  include  numerous  material 
handling  cars,  express  cars,  auto  racks, 
mail  cars,  and/or  RoadRailer** 
equipment.  These  types  of  rolling    ' 
equipment  are  either  not  equipped  with 
emergency  brake  valves  or.  if  equipped 
with  such  valves,  they  are  not  accessible 
to  any  member  of  the  train  crew.  Amtrak 
expects  that  the  operation  of  this  type  of 
rolling  equipment  will  continue  to  grow 
and  that  many  of  its  trains  will 
eventually  have  a  number  of  these 
vehicles  in  their  consists.  As  explained 
earlier.  FRA  believes  that  a  passenger 
train  operated  with  this  rolling 
equipment  falls  outside  the  statutory 
and  regulatory  exception  to  the  two-way 
EOT  requirement  for  "passenger  trains 
with  emergency  brakes."  and  thus. 


would  be  required  under  the  existing 
rules  to  be  equipped  with  an  operative 
two-way  EOT  or  alternative  technology. 
However.  FRA  also  recognizes  the 
unique  nature  of  these  types  of  "mixed" 
operations  and  realizes  that  the  safety 
assurances  provided  by  the  braking 
ratios  and  the  presence  of  emergency 
brake  valves  at  various  locations 
through  much  of  the  consist  oh  certain 
mixed  passenger  trains  make  requiring 
the  use  of  a  two-way  EOT  unnecessary. 

As  will  be  further  clarified,  FRA 
believes  that  swift  action  must  be  taken 
with  regard  to  the  provisions  proposed 
in  this  document  and  that  a  lengthy 
comment  period  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest.  A 
number  of  freight  railroads  are  currently 
expressing  concern  and  apprehension 
over  permitting  these  "mixed" 
passenger  trains  to  operate  over  their 
rails  in  light  of  FRA's  above-mentioned 
interpretive  guidance.  In  fact,  at  least 
one  instance  has  occurred  in  which  a 
"mixed"  Amtrak  train  was  detained  for 
six  hours  by  a  height  railroad  imtil  a 
two-way  EOT  was  applied  because  the 
freight  railroad  refused  to  permit  the     - 
train  to  operate  without  the  device.  In 
addition,  requiring  Amtrak  to  acquire  a 
number  of  two-way  EOTs  and  operate 
under  the  provisions  of  the  current 
regulatory  scheme  during  a  lengthy 
comment  period  would  impose  a 
substantial  and  unwarranted  financial 
and  operational  burden  without 
improving  the  safety  of  AmtraJ: 
operations.  Furthei-more,  the  proposals 
contained  in  this  document  include 
certain  restrictions  on  the  operation  and 
make-up  of  certain  passenger  trains  that 
are  proposed  for  exception  from  the 
two-way  EOT  requirements,  restrictions 
that  FRA  believes  enhance  tke  safety  of 
those  operations  and  that  are  noT 
currently  mandated. 

The  current  situation  mandates  swift 
action  to  address  both  safety  concerns 
and  practical  operating  concerns.  On  the 
one  hand,  Amtrak  is  continuing  to  take 
delivery  of  express  and  other  equipment 
and  to  build  this  line  of  business  in 
order  to  close  its  operating  deficit  and 
to  support  continued  intercity  rail 
passenger  service  in  a  time  of  declining 
support  from  the  public  treasury.  The 
public's  interest  in  continued  rail 
passenger  service  warrants  reasonable 
flexibility  to  achieve  this  business 
objective.  This  development  has 
corresponded  with  the  implementation 
of  two-way  EOT  requirements,  rapidly 
complicating  what  appeared  at  the. 
outset  to  be  a  relatively  straightforvvard 
issue.  Prior  to  the  effective  date  of  the 
rule,  Amtrak  had  implemented  a  two- 
way  EOT  system  on  its  AutoTrain, 
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previously  the  o^|y  Amtrak  train 
operated  with  any  significant  niunber  of 
unoccupied  carsj^t  the  rear  of  the  train. 
Anticipating  the|ileed  to  equip  other 
trains  as  the  express  business  grows, 
Amtrak  is  equipping  over  100 
locomotives  andideploying  rear-end 
units  at  appropripjte  points  along  its 
hues  where  trains  are  built.  Meanwhile. 
Amtrak  has  comv  itted  to  FRA  to 
operate  cars  with  ;»bles  for  head-end 
power  transmission  (such  as  mail  and 
baggage  cars)  at  the  front  of  trains  where 
practicable  given  constraints  on  loading 
and  unloading,  in  order  limit  the 
number  of  cars  to  ^e  rear  of  the  train 
that  are  beyond  the  last  car  with  an 
accessible  emerg^^icy  valve.  As  noted 
above,  passengeritkrains  have  historically 
operated  with  sn:|411  numbers  of 
unoccupied  cars  at  the  rear  and  without 
difficulty  from  thjq  point  of  view  of 
effective  braking,  flowever,  as  express 
service  grows  an<i! Amtrak  builds  trains 
responsive  to  thai  growth  (a 
phenomenon  that  is  well  underway),  the 
danger  increases  that  Amtrak 's  own 
internal  poUcies  for  use  of  available 
two-way  EOT  syslfems  may  not  be 
honored  in  the  fi^jd  through  oversight. 
That  is.  having  clebr  and  certain  Federal 
requirements  becomes  essential  to 
public  safety.  FRA  recognizes  that 
previous  interpreUve  guidance  has  been 
excessively  narroif  in  relation  to  the 
safety  issues  pres^^ted  by  mixed 
consists.  Accordingly,  FRA  will  employ 
the  criteria  contained  in  this  proposed 
rule  in  exercising  enforcement 
discretion  during  {the  period  of  this 
rulemaking.         ji 

In  conclusion,  fllA  believes  that 
prompt  action  is  necessary  in  order  to 
alleviate  and  avoid  the  concerns  noted 
above.  Consequen^y,  FRA  is  issuing 
this  NPRM  with  a  comment  period  of 
only  15  days  in  order  to  quickly  address 
the  applicability  (^^the  two-way  EOT 
requirements  to  "tiixed"  passenger 
train  operations.  I 

FRA  wishes  to  make  clear  that  if  no 
substantive  adver$«  comments  are 
received  on  this  p^posal  within  the  15- 
day  comment  periiod,  it  will 
immediately  issue  a  final  rule 
containing  the  provisions  of  this 
proposal.  Any  coiifiments  received 
during  this  15-day|  Comment  period  will 
be  fully  considered  prior  to  the  issuance 
of  a  final  rule.  FRA  intends  for  any  final 
rule  issued  to  tak^  effect  immediately 
upon  publication.  FRA  is  now  soliciting 
comments  on  this  [proposal  and  will 
consider  those  comments  in 
determining  whether  there  is  a  need  to 
amend  the  proposal  at  the  final  rule 
stage.  FRA  also  intends  to  exercise  its 
enforcement  discretion  and  will  not 
strictly  enforce  the!  Current  two-way 


EOT  requirements  against  passenger 
train  operations  during  the  pendency  of 
this  proposal,  provided  that  the 
passenger  train  is  operated  in 
accordance  with  the  proposed 
provisions  contained  in  this  NPRM. 

Sectiim-by-Section  Analysis 

FRA  proposes  to  amend  §  232.23  by 
revising  paragraphs  (e)  and  (g)  and  by    . 
adding  a  new  paragraph  (h)  to 
specifically  address  passenger  train 
operations  that  include  using  cars  that 
do  not  have  readily  accessible 
emergency  brake  valves. 

Paragraph  (e)  of  §  232.23  contains  a 
listing  of  the  trains  that  are  excepted 
fit)m  the  two-way  EOT  requirements. 
FRA  proposes  conforming  changes  to 
paragraphs  (e)(8)  and  (e)(9).  In 
paragraph  (e)(9)  FRA  proposes  to  retain 
the  exception  for  passenger  trains  in 
which  all  of  the  cars  in  the  train  are 
equipped  with  a  readily  accessible 
emergency  brake  valve,  as  discussed  in 
detail  above. 

In  paragraph  (e)(10)  FRA  proposes  an 
exception  to  the  requirements  regarding 
two-way  EOTs  for  passenger  trains  that 
operate  with  a  car  placed  at  the  rear  of 
the  train  that  is  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member  in  radio 
communication  with  the  locomotive 
engineer  of  the  train.  FRA  intends  for 
this  proposed  exception  to  be  applicable 
to  passenger  trains  containing  cars  that 
do  have  a  readily  accessible  emergency 
brake  valve  at  the  rear  of  the  train.  FRA 
believes  this  proposed  exception  is 
justified  as  it  is  virtually  identical  to  the 
exception  granted  to  freight  trains  with 
an  occupied  caboose  (contained  in 
paragraph  (e)(3))  since  it  would  permit 
an  emergency  application  of  brakes  to 
be  initiated  from  the  occupied  car  at  the 
rear  of  the  passenger  train. 

In  paragraph  (e)(ll)  FRA  proposes  to 
except  certain  passenger  trains  that  have 
cars  placed  at  the  rear  of  the  train  that 
do  not  have  readily  accessible 
emergency  brake  valves.  This  proposed 
exception  is  intended  to  recognize  the 
safety  of  these  types  of  trains  if 
configured  and  operated  in  accordance 
with  the  provisions  of  this  exception. 
The  proposed  exception  contained  in 
this  subparagraph  applies  only  to  trains 
of  twenty-four  (24)  cars  or  fewer. 
Therefore,  passenger  trains  that  have 
more  than  24  cars  in  the  consist  and  that 
do  not  fall  within  the  exceptions 
contained  in  subparagraphs  (e)(9)  or 
(e)(10)  would  be  required  to  be 
equipped  with  an  operative  two-way 
EOT  device  or  alternative  technology.  It 
should  be  noted  that  FRA  intends  that 
each  bogie  used  in  RoadRailer® 
operation  be  counted  as  a  car  for 


purposes  of  calculating  the  number  of 
cars  in  a  passenger  train  consist. 
Furthermore,  FRA  proposes  that  a 
locomotive  that  is  not  designed  to  carry 
passengers  should  not  be  considered  a 
car  for  purposes  of  these  calculations. 

Based  on  data  and  information 
submitted  by  Amtrak  and  reviewed  by 
Volpe  and  based  upon  Volpe's 
independent  analysis  regarding 
passenger  train  braking  ratios  and  the 
response  of  passenger  train  brakes,  FRA 
believes  that  certain  "mixed"  passenger 
trains  can  be  safely  operated  without 
being  required  to  be  equipped  with  a 
two-way  EOT  or  alternative  technology 
provided  certain  operational  and  train 
'  configuration  restrictions  are 
maintained.  Paragraph  (e)(ll)(i) 
proposes  that  if  the  total  number  of  cars 
in  a  passenger  train  consist  is  twelve 
(12)  or  fewer,  a  car  located  no  less  than 
halfway  through  the  consist  must  be 
equipped  with  an  emergency  brake 
valve  readily  accessible  to  a  crew 
member.  For  example,  in  a  consist 
containing  twelve  (12)  cars,  the  sixth 
(6th)  car  (or  a  car  closer  to  the  rear)  in 
the  consist  must  have  a  readily 
accessible  emergency  brake  valve; 
likewise,  in  an  eleven  (11)  car  consist, 
the  sixth  (6th)  car  (or  a  car  closer  to  the 
rear)  must  have  a  readily  accessible 
emergency  brake  valve,  since  all  half 
numbers  will  be  rounded  up.  Paragraph 
(e)(ll)(ii)  proposes  that  if  the  total 
number  of  cars  in  a  passenger  train 
consist  is  from  thirteen  (13)  to  twenty- 
four  (24),  a  car  located  no  less  than  two- 
thirds  (2/3)  of  the  way  through  the 
consist  (counting  from  the  first  car  in 
the  train)  must  be  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member.  For 
example,  in  a  twenty-one  (21)  car 
consist,  the  fourteenth  (14th)  car  (or  a 
car  closer  to  the  rear)  must  have  a 
readily  accessible  emergency  brake 
valve. 

In  addition  to  these  train- 
configuration  requirements,  paragraphs 
(e)(ll)(iii)  and  (iv)  contain  certain 
proposed  operating  requirements  that 
must  be  followed  by  any  passenger  train 
operating  pursuant  to  this  specific 
exception.  Such  trains  would  be 
required  to  have  a  train  crew  member 
occupy  the  rearmost  car  equipped  with 
a  readily  accessible  emergency  brake 
valve  and  remain  in  constant  radio 
communication  with  the  locomotive 
engineer  whenever  the  train  is  operating 
over  a  section  of  track  with  an  average 
grade  of  two  percent  or  hi^er  over  two 
continuous  miles.  FRA  recommends 
that  the  engineer  alert  the  train  crew 
member  approximately  ten  (10)  minutes 
prior  to  descending  the  heavy  grade,  so 
the  crew  member  will  be  in  place  at  the 
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crest  of  the  grade.  Furthermore,  FRA 
proposes  that  the  crew  member  not 
leave  his  or  her  position  until  the 
locomotive  engineer  advises  that  the 
train  has  traversed  the  grade.  FRA 
believes  that  these  proposed  operational 
requirements  will  ensure  that 
immediate  action  can  be  taken  by  a 
member  of  the  train  crew  to  effectuate 
an  emergency  brake  application 
whenever  the  train  is  descending  a 
heavy  grade. 

FRA  proposes  to  amend  paragraph  (g) 
to  indicate  that  the  operating  limitations 
that  will  be  imposed  on  a  passenger 
train  required  to  be  equipped  with  a 
two-way  EOT  that  experiences  an  en 
route  failure  of  the  device  will  be 
contained  in  paragraph  (h).  It  should  be 
noted  that  FRA  intends  that  the  criteria 
contained  paragraph  (g)  to  determine 
when  a  loss  of  communication  between 
the  front  and  rear  units  will  be 
considered  an  en  route  failure  will  be 
applicable  to  passenger  train  operations. 

Paragraph  (n)  contains  the  operational 
limitations  and  restrictions  that  are 
proposed  to  be  placed  on  passenger 
trains  that  experience  en  route  failures 
of  two-way  EOTs.  Due  to  the  time- 
sensitive  nature  of  passenger  operations, 
FRA  believes  that  placing  a  speed 
restriction  on  these  trains  would  not  be 
the  most  effective  method  of  handling 
en  route  failures  of  a  device.  Rather, 
FRA  believes  that  other  operating 
restrictions  can  be  imposed  to  ensure 
the  safety  of  these  trains.  FRA  believes 
that  in  order  to  realize  the  beneHts  of  a 
two-way  EOT  as  contemplated  by 
Congress,  the  device  must  be  operative 
when  the  train  descends  a  heavy  grade. 
Therefore,  FRA  proposes  that  if  a 
passenger  train  is  required  to  be 
equipped  with  an  operable  device,  it 
shall  not  be  permitted  to  descend  an 
average  grade  of  two  percent  or  more  for 
two  continuous  miles  until  an  operable 
deviqe  is  installed  or  an  alternative 
methbd  of  initiating  an  emergency  brake 
application  from  the  rear  of  the  train  is 
achieved.  However,  FRA  further 
proposes  that  passenger  trains  that 
develop  an  en  route  failure  of  the  two- 
way  EOT  may  continue  to  operate  over 
track  that  is  not  in  heavy  grade  territory 
as  long  as  a  crew  member  occupies  the 
rearmost  car  with  a  readily  accessible 
emergency  brake  valve  and  remains  in 
constant  radio  communication  with  the 
locomotive  engineer.  FRA  also  believes 
that  since  the  train  no  longer  has  the 
safety  assurances  provided  by  a  two- 
way  EOT,  the  engineer  must 
periodically  test  the  braking 
characteristics  of  the  train  by  making 
running  brake  tests.  If  the  engineer 
suspects  the  brakes  are  not  functioning 
properly,  immediate  action  shall  be 


taken  to  bring  the  train  to  a  stop  until 
corrections  can  be  made.  FRA  also 
proposes  that  all  en  route  failures  of  the 
devices  must  be  corrected  either  at  the 
next  location  where  the  necessary 
repairs  can  be  made  or  at  the  next 
location  where  a  required  brake  test  of 
the  train  is  to  be  conducted,  whichever 
point  the  train  arrives  at  first. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and.  Procedures 

This  proposal  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  Because  the  requirements 
contained  in  this  proposal  clarify  the 
applicability  of  the  two-way  EOT 
regulations  to  a  specific  segment  of  the 
industry  and  generally  reduce  the 
regulatory  burden  on  these  operators, 
FRA  has  concluded  that  this  NPRM 
does  not  constitute  a  significant  rule 
under  either  Executive  Order  12866  or 
DOT'S  policies  and  procedures. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  proposal 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

This  proposal  does  not  change  any 
information  collection  requirements. 

Environmental  Impact 

FRA  has  evaluated  this  proposal  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  proposal  does  not  have  any     ' 
effect  on  the  quality  of  the  environment. 

Federalism  Implications 

This  proposal  does  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Request  for  Public  Comments 

FRA  proposes  to  revise  part  232 
regarding  two-way  EOTs  as  set  forth 


below.  FRA  is  contemplating  eventually 
moving  the  two-way  EOT  requirements 
related  to  passenger  train  operations  to 
proposed  part  238  containing  the 
Passenger  Equipment  Safety  Standards 
and  would  potentially  seek  the 
consultation  of  the  working  group 
currently  involved  with  finalizing  those 
standards  on  the  issues  addressed  in 
this  proposal.  Consequently,  FRA 
solicits  comments  on  all  aspects  of  this 
proposal  whether  through  written 
submissions,  participation  in  the 
passenger  equipment  working  group,  or 
both. 

List  of  Subjects  in  49  CFR  Part  232 

Railroad  power  brakes.  Railroad 
safety.  Two-way  end-of-train  devices. 

The  Proposal 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  part  232,  title  49, 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  232— RAILROAD  POWER 
BRAKES  AND  DRAWBARS 

1.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102,  20103,  20107, 
20108,  20110-20112.  20114,  20133,  20141, 
20301-20304.  20701-20703.  21301, 21302, 
21304,  and  21311;  and  49  CFR  1.49(c),  (g), 
and  (m).  , 

2.  Section  232.23  is  amended  by 
revising  paragraphs  (e)  introductory 
text,  (e)(8).  and  (e)(9):and  adding  a  new 
sentence  to  the  beginning  of  the 
introductory  text  of  paragraph  (g)  and 
adding  new  paragraphs  (e)(10),  (e)(ll) 
and  (h)  to  read  as  follows: 

§  232.23    Operations  requiring  use  of  two- 
way  end-of-train  devices;  prohibition  on 
purchase  of  nonconforming  devices. 

***** 

(e)  The  following  types  of  trains  are 
excepted  from  the  requirement  for  the 
use  of  a  two-way  end-of-train  device: 

***** 

(8)  Trains  that  operate  exclusively  on 
track  that  is  not  part  of  the  general 
railroad  system; 

(9)  Passenger  trains  in  which  all  of  the 
cars  in  the  train  are  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(10)  Passenger  trains  that  have  a  car 

at  the  rear  of  the  train,  readily  accessible 
to  one  or  more  crew  members  in  radio 
contact  with  the  engineer,  that  is 
equipped  with  an  emergency  brake 
valve  readily  accessible  to  such  a  crew 
member;  and 

(11)  Passenger  trains  that  have 
twenty-four  (24)  or  fewer  cars  (not 
including  locomotives)  in  the  consist 
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and  that  are  equ^bped  and  operated  in 
accordance  withi  the  following: 

(i)  If  the  total  number  of  cars  in  a 
passenger  train  ijiinsist  is  twelve  (12)  or 
fewer,  a  car  localfed  no  less  than  halfway 
through  the  consist  (counting  from  the 
first  car  in  the  trwn)  must  be  equipped 
with  an  emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(ii)  If  the  total  iriumber  of  cars  in  a 
passenger  train  consist  is  thirteen  (13)  to 
twenty-four  (24)1  la  car  located  no  less 
than  two-thirds  lys)  of  the  way  through 
the  consist  (couiijing  from  the  first  car 
in  the  train)  must  be  equipped  with  an 
emergency  brakd  valve  readily 
accessible  to  a  ci|^w  member; 

(iii)  Prior  to  descending  a  section  of 
track  with  an  average  grade  of  two 
percent  or  greater  over  a  distance  of  two 
continuous  miles^  the  engineer  of  the 
train  shall  comn^i^nicate  with  the 
conductor,  to  ensure  that  a  member  of 
the  crew  with  a  working  two-way  radio 
is  stationed  in  thjej  car  with  the  rearmost 
readily  accessible  emergency  brake 
valve  on  the  train  when  the  train  begins 
its  descent;  and    : 

(iv)  While  the  tain  is  (descending  a    ' 
section  of  track  vrth  an  average  grade  of 


two  percent  or  greater  over  a  distance  of 
two  continuous  miles,  a  member  of  the 
train  crew  shall  occupy  the  car  that 
contains  the  rearmost  readily  accessible 
emergency  brake  valve  on  the  train  and 
be  in  constant  radio  communication 
with  the  locomotive  engineer.  The  crew 
member  shall  remain  in  this  car  until 
the  train  has  completely  traversed  the 
heavy  grade. 
*        •        •        •        * 

(g)  Except  on  passenger  trains 
required  to  be  equipped  with  a  two-way 
end-of-train  device  (which  are  provided 
for  in  paragraph  (h)  of  this  section),  en 
route  failures  of  a  two-way  end-of-train 
device  shall  be  handled  in  accordance 
with  this  paragraph. 


(h)  A  passenger  train  required  to  be 
equipped  with  a  two-way  end-of-train 
device  that  develops  an  en  route  failure 
of  the  device  (as  explained  in  paragraph 
(g)  of  this  section)  shall  be  operated  in 
accordance  with  the  following: 

(1)  The  train  shall  not  operate  over  a 
section  of  track  with  an  average  grade  of 
two  percent  or  greater  over  a  distance  of 
two  continuous  miles  until  an  operable 


two-way  end-of-train  device  is  installed 
on  the  train; 

(2)  A  member  of  the  train  crew  will 
be  immediately  positioned  in  the  car 
which  contains  the  rearmost  readily 
accessible  emergency  brake  valve  on  the 
train  and  shall  be  equipped  with  an 
operable  two-way  radio  that 
communicates  with  the  locomotive 
engineer; 

(3)  The  locomotive  engineer  shaH 
periodically  make  running  tests  of  the 
train's  air  brakes  until  the  failure  is 
corrected;  and 

(4)  Each  en  route  failure  shall  be 
corrected  at  the  next  location  where  the 
necessary  repairs  can  he  conducted  or  at 
the  next  location  where  a  required  brake 
test  is  to  be  performed,  whichever  is 
reached  first. 

3.  Appendix  A  to  Part  232,  "Schedule 
of  Civil  Penalties,"  is  amended  by 
revising  the  heading  of  the  entry  for 
§  232.23  and  revising  the  entry  for 
§  232.23(g)  and  adding  an  entry  for 
§  232.23(h).  to  read  as  follows: 

Appendix  A  to  Pairt  232— Schedule  of 
Civil  Penalties 


Section 


Violation 


Willful 
violation 


n  I  ton,  D.C,  on  December 


Issued  in  VVashii 
29, 1997. 

DMiald  M.  Itzkoff, 

Deputy  Federal  Bai  i  oad  Administrator. 
[FR  Doc.  98-134  Fi  (d  1-2-98;  8:4?  am| 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
.  [Docket  No.  97-077N] 

Availability  of  Survey  Results  From  a 
Nutritional  Analysis  of  Meat  and 
Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availabihty  of  results  from  the 
"Nutritional  Analysis  of  Meat  and 
Poultry  Products,"  a  survey  conducted 
to  determine  the  accuracy  of  the 
nutrition  labeling  of  meat  and  poultry 
products.  The  products,  which  were 
statistically  representative  of  nationally 
available  products  under  the  mandatory 
nutrition  labeling  program,  were 
analyzed  under  contract  for  specific 
nutrients.  The  survey  found  that 
approximately  92  percent  of  all  tested 
nutrients  had  values  consistent  with 
labehng  claims. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  summary  or  the  full 
report  to  the  FSIS  Docket  Room,  Docket 
#97-077N,  Attn:  Ms.  Diane  Moore, 
Room  102,  Cotton  Annex  Building,  300 
12th  Street,  SW.  Washington,  DC 
20250-3700. 

SUPPLEMENTARY  INFORMATION:  On 

January  6,  1993,  FSIS  published  a  final 
rule  entitled  "Nutrition  Labeling  of 
Meat  and  Pouhry  Products"  (58  FR  632J 
with  corrections  on  August  18,  1993,  (58 
FR  43787)  and  technical  amendments 
on  September  10, 1993,  (58  FR  47624J. 
The  final  rule  permits  voluntary 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry  products  and 
establishes  mandatory  nutrition  labeling 


for  all  other  meat  and  poultry  products, 
with  certain  exemptions. 

In  1996,  Covance  (formerly  Coming 
Hazelton)  Laboratories  was  awarded  a 
contract  to  analyze  samples  of  meat  and 
poultry  products  for  specified  nutrients 
in  order  to  provide  an  overall 
assessment  of  the  accuracy  of  nutrition 
labeling.  The  survey  was  conducted  as 
part  of  FSIS'  effort  to  verify  that 
nutrition  information,  which  is 
provided  by  food  manufacturers,  is 
accurate  and  consistent  with  the 
Agency's  regulatory  requirements.  In 
addition,  the  survey  responds  to  the 
General  Accounting  Office  (GAO) 
recommendation  that  FSIS  and  the  Food 
and  Drug  Administration  (FDA)  develop 
a  coordinated  strategy  to  evaluate  the 
overall  effectiveness  of  Federal  food 
labeling  r^ulations. 

Three  hundred  products  were 
analyzed  in  the  survey.  The  sampling 
design  was  developed  using  A.C. 
Nielsen's  Scantrack  Tapes.  Covance 
analyzed  all  samples  for  protein,  total 
fat,  saturated  fat,  cholesterol,  sodium, 
moisture,  and  ash.  Calories,  calories 
fi-om  fat,  and  carbohydrate  values  were 
calculated  for  all  products.  Covance  also 
analyzed  products  with  label  nutrient 
values  greater  than  6  percent  of  the 
Daily  Value  for  fiber,  vitamins  A  and  C, 
calcium,  and  iron. 

FSIS  evaluated  the  data  to  determine 
whether  the  label  values  were  within 
the  regulatory  specifications  for 
compliance,  and  92  percent  were 
consistent  with  labeling  values.  These 
results  are  comparable  to  those  obtained 
by  FDA  in  a  similar  study  conducted  in 
December  1996. 

Done  in  Washington,  DC,  on:  December  16, 
1997. 

Thomas }.  Billy, 

Administrator. 

[FR  Doc.  98-63  Filed  1-2-98;  8:45  am) 

nUlNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Whiskey  Campo  Resource 
Management  Project,  Boise  National 
Forest,  Elmore  County,  ID 

AGENCY:  Forest  Service.  USDA. 


ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Mountain  Home  Ranger 
District  of  the  Boise  National  Forest  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  resource 
management  project  in  the  Whi&key 
Campo  project  area,  located      * 
approximately  5  miles  west  of 
Featherville,  Idaho,  in  the  middle  to 
upper  elevation  of  the  Trinity  Creek 
watershed.  The  project  area 
encompasses  about  12.870  acres  of 
National  Forest  System  land. 
Approximately  5.550  acres  of  the  project 
area  are  located  within  the  Whiskey  Jack 
Inventoried  Roadless  Area  (RARE  No. 
02009)  and  about  900  acres  of  the 
project  area  are  located  within  the 
Rainbow  Inventoried  Roadless  Area 
(RARE  No.  02008).  Access  is  via  Forest 
Development  Road  (FDR)  172.  The 
project  area  is  located  about  130  road 
miles  east  of  Boise,  Idaho. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  hereby  gives 
notice  of  the  environmental  analysis 
and  decisionmaking  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

Proposed  Action 

Timber  Stand  Management 
Activities — Approximately  2.000  acres 
of  forested  land  would  be  commercially 
thinned  and  imderbumed  with  low 
severity  prescribed  fire.  Some  salvage 
harvest  of  large  diameter,  beetle-infested 
Douglas-fir  would  occur  in  these  stands. 
On  approximately  5.000  acres  of 
forested  land,  bark  beetle  infested  and 
severely  dwarf  mistletoe  infected  trees 
would  be  salvage  harvested. 

Helicopter  yarding  would  be  done  on 
approximately  6,000  acres.  Skyline 
yarding  would  be  done  on 
approximately  200  acres.  A  combination 
of  tractor  and  offroad  jammer 
(excavator)  yarding  would  be  done  on 
approximately  800  acres. 


UMI 


Approximately  2 


Federal  Register  /  Vol.  63.  No.  2  /  Monday,  January  5,  1998  /  Notices 


201 


I  liles  of  road  would  be 


constructed  to  actfess  timber  stands 
proposed  for  treateient.  The  newly 
constructed  roadi  jwould  be  closed  to  all 
motorized  use  anci  revegetated  following 
the  project.  Two  helicopter  landings 
would  be  construjdled  and  revegetated. 
Six  existing  helicfabter  landings  would 
be  used  and  revegetated. 

Aspen  Stand  Rejuvenation — On 
approximately  400  acres  of  aspen  stands 
dispersed  throughout  the  project  area, 
prescribed  fire  and/or  harvest  of 
invading  conifer  tWees  would  be  used  to 
rejuvenate  decadeiiit  stands  or  maintain 
vigorous,  yoimg  stands.  These  activities 
would  promote  rei^neration  of  aspen 
suckers  and  saplings  and  prevent 
conversion  to  conifer  stands. 

Elk  Habitat  Improvement — 
Approximately  7  miles  of  the  roads  in 
the  Spring  Creek  dfainage  would  be 
obliterated  and/oi*  closed  to  all 
motorized  vehicles  with  earthen 
barricades.  Such  closures  would  bring 
the  elk  habitat  effectiveness  of  the 
Spring  Creek  drai^ge  into  compliance 
with  the  Forest  Plah. 

Fish  Habitat  Improvements — Five 
existing  culverts  currently  posing  a 
barrier  to  upstream  fish  passage  would 
be  replaced  with  bottomless  culverts  or 
other  suitable  strudtures  to  allow  fish 
passage  upst^am.  Bottomless  culverts 
provide  for  slower  Water  velocity  and 
more  pools,  whiplj  Ifacilitate  upstream 
fish  passage.  i ! 

Approximately  13.7  miles  of  FDR  172 
would  be  graveled.  Graveling  of  the  road 
surface  would  hel|)i  retain  the  fine 
sediment  particles  On  the  road  surface. 

Travel  Safety  Modifications  to  FDR 
172— Approximately  25  "blind"  curves 
and  narrow  road  sections  would  be 
modified  to  impro  /b  sight  distance  and 
provide  sufficient  >ife  passing 
opportunities. 

Preliminary  Issues 

The  potential  deijelopment  of  the 
Whiskey  Jack  and  Rainbow  Inventoried 
Roadless  Areas  is  ^  anticipated 
concern.  Under  the  Proposed  Action, 
approximately  1.9  miles  of  road 
construction,  150  acres  of  ground-based 
yarding  methods,  aiid  1,750  of 
helicopter  yarding  -would  occur  in  the 
Whiskey  Jack  IRA.  Approximately  250 
acres  of  helicopter  Warding  would  occur 
in  the  Rainbow  IRAI 

The  effects  of  road  construction  and 
timber  stand  management  activities  on 
wildlife  and  fisherfes  are  also 
anticipated  concenjis.  Trinity  Creek  is 
designated  a  high  pitiority  watershed 
(Forest  Plan— Inland  Native  Fish 
Strategy)  because  of  ;its  potential  bull 
trout  habitat.  Habitat  for  some 
threatened,  endangb^ed  or  sensitive 


species  exists  in  the  project  area. 
Proposed  activities  have  the  potential  to 
have  both  beneficial  and  adverse  effects 
to  wildlife  and  fisheries  habitat. 

Possible  Alternative  to  the  Proposed 
Action 

One  alternative  to  the  Proposed 
Action  has  been  identified.  It  is  the  No 
Action  Alternative.  06ier  alternatives 
may  be  developed  as  issues  are  raised 
and  information  is  received 

Decisions  To  Be  Made 

The  Boise  National  Forest  Super\'isor 
will  decide  whether  or  not  to  implement 
the  project.  If  the  project  is  to  be 
implemented,  the  Forest  Supervisor  will 
decide  which  activities  to  include  in  the 
project,  when  the  project  should  occur, 
and  what  mitigation  and  monitoring  is 
needed  to  ensure  the  project  is 
environmentally  acceptable. 

Schedule 

Draft  EIS,  May  1998.  Final,  July  1998. 

Public  Involvement 

Scoping  is  being  initiated  with  this 
notice,  a  legal  notice  in  the  Idaho 
Statesman,  and  a  letter  to  individuals, 
groups,  organizations,  and  agencies  who 
have  expressed  an  interest  in  this  type 
of  project.  Comments  received  from 
these  public  involvement  efforts  will  be 
incorporated  into  the  analysis  process. 

Comments 

Written  comments  concerning  the 
proposed  project  and  analysis  are 
encouraged  and  should  be  postmarked 
within  30  days  following  publication  of 
this  announcement  in  the  Federal 
Register.  Comments  received  in 
response  to  this  notice  will  be  released 
in  their  entirety  if  requested  pursuant  to 
the  Freedom  of  Information  Act.  Mail 
comments  to  Frank  Marsh,  Mountain 
Home  Ranger  District,  2180  American 
Legion  Boulevard,  Mountain  Home,  ID 
83647;  telephone  208-587-7961  or  208- 
373-4310.  Further  information  can  be 
obtained  at  the  same  location. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  fi-om  the  date  the 
Environmental  Protection  Agency      » 
publishes  the  notice  availability  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 


NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  CityofAngoon  v.  Model,  803 
F.2d  1016, 1002  {9th  Cir.,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  ruUngs.  it  is  very 
important  for  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.  Comments  received  on  the 
draft  EIS  will  be  released  in  their 
entirety  if  requested  pursuant  to  the 
Freedom  of  Information  Act. 

Responsible  Official 

David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest,  1249 
South  Vinnell  Way,  Suite  200.  Boise,  ID 
83709. 

Dated:  December  22, 1997. 
David  D.  Rittenhouse, 
Forest  Supervisor. 
tFR  Doc.  98-039  Filed  1-2-98;  8:45  ami 

BILLING  fX>OE  3410-11-M 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Blacltstone  River  Valley  National 
Heritage  Corridor;  Sunshine  Act 
Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 


Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
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Heritage  Corridor  Commission  will  be 
held  on  Thursday,  January  29, 1998. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  th»  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  PM 
in  the  ITU  Union  Hall,  Museum  of  Work 
and  Culture,  42  South  Main  St., 
Woonsocket,  RI  for  the  following 
reasons: 

1.  Status  of  Ten  Year  Plan 

2.  Nominations  of  Commissioners 

3.  Budget 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 

Susan  K.  Moore,  Executive  Director 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895, 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Susan  K. 
Moore,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Susan  K.  Moore, 
Executive  Director BRVNHCC. 

(FR  Doc.  97-34240  Filed  12-31-97;  10:42 
am) 

WLUNG  CODE  43ia-70-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are  - 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Febniary  4,  1998. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310, 
1215  Je.fferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed:  Laundry  Service,  Naval 
Hospital,  San  Diego,  California,  NPA: 
Job  Options,  Inc.,  San  Diego,  California. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  98-127  Filed  1-2-98;  8:45  am] 

BILUNG  CODE  6353-01 -f> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  list  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 


employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  2,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  fi-om  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

l.The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Hurlburt  Field  Air  Force 
Base,  Florida) 
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NPA:  Lions  Gub  Industries,  Inc.,  Durham, 

North  CuoU^ 
Pen,  R«tractablel  Cushion  Grip,  Executive 
"Aristociaf  : 
7520-01-«46->4500 
7520-01-446-4503 
7520-01-446^504 
7S20-01-446-[4505 
NPA:  Industries  df  the  Blind,  Inc. 

Greensboro,  Nioirth  Carolina  ' 

Shirt,  Sleeping 
841S-00-8«H«)99 
6415-00-890-^100 
8415-00-690-^101 
8415-00-890-21102 
8415-00-690-^03 
6415-00-935^8855 
(Additiraial  10%|  ^  the  Government's 

requiiemmt)  I 
NPA:  BOST  Huittio  Development  Services 

Port  Smith.  Arkansas 
Janitorial/Custooial 
Administrative  Wreas,  Tinker  Air  Poice 
Base,(%lah<^ 
NPA:  (Mdahama  Goodwill  Industries,  Inc. 

Oklahoma  Qfy.  Odahoma 
Janitorial/CustodlU 
U.S.  Army  Reserve  Center,  Buildings  3270 
A  ft  B,  Chari^ton.  South  CaroHiu 
NPA:  Dorchesterjftounty  Board  of  Disabilities 
and  Special  Needs 
Summerville.  S^uth  Carolina 
MailinfServica  : '  , 

Department  of  Housing  and  Urban 
Development;  Albany,  New  York 
NPA:  Northeastam  Association  of  the        • 
Blind  at  Albany,  Inc.,  Albany,  New  Ycrt 
Bmrarly  L.  Milka^B. 
£xecutrve  Dinctdiii 
[PR  Doc.  96-129  |Ved  1-2-96;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Mft  Additions  end 
Deletions 


AGENCY:  Comm:  Uee 
People  Who  Ar^^lind 
EMsabled 


for  Purchase  From 
or  Severely 


ACTION:  Additioiiis  to  and  deletions  from 
the  Procurement  ■  ■ 


lentjList. 

isitction 
Liii^com 


SUMMARY:  This  khiaa  adds  to  the 
Procurement  Lii  i^  commodities  and 
services  to  be  futtiished  by  nonprofit 
agencies  employing  persons  who  are 
bhnd  or  have  other  severe  disabihties, 
and  deletes  from  the  Procurement  List 
commodities  previously  ftimished  by 
such  agencies, 

EFFECTIVE  DATE:  I?ebruary  9, 1998. 
ADDRESSES:  Comtnittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystai; Gateway  3,  Suite  310, 
1215  Jefferson  DJalvis  Highway, 
Arlington.  Virgiiiia  22202-4302. 
FOR  FURTHER  INFOfmiATION  CONTACT: 
Beverly  Milkma^  (703)  603-7740. 


8UPPl£MEMTARY  MFORMATION:  On  July"  7. 
August  15.  September  26,  October  24. 
31,  November  7  and  14, 1997,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  m  Severely  Disabled 
published  notices  (62  FR  36256, 43698, 
50555,  55391.  58939,  60218  and  61081) 
of  proposed  additions  to  and  deletions 
bom  ue  Pioaiiement  List. 

Additions 

The  following  comments  pertain  to 
Cap.  Camouflage.  Desert  (8415-01-326- 
1570  thru  -1581).  Comments  were 
received  from  the  currmt  contractor  for 
the  caps.  The  contractor  indicated  that 
the  caps  represent  a  relatively  nnall  part 
of  its  sales,  so  it  will  not  be  severely 
impacted  by  the  decision  to  add  them  to 
the  Procurement  List  However,  the 
contractor  questioned  the 
appropriateness  of  adding  the  caps  to 
the  Javits-Wagner-ODay  (JWOD) 
Program  because  it  claimeid  that  two 
JWOD  nonprofit  agencies  had  &iled  to 
produce  them  successfully  in  the  past 
two  years.  Consemientiy,  the  contractor 
stated  that  the  addition  would  do  Uttle 
to  help  people  with  severe  disabilities 
while  taking  business  away  from 
commncial  hat  manu&ctiuers. 

The  previous  contractor  has  been 
authorized  to  produce  under  the  JWOD 
Program,  but  has  not  yet  done  so. 
Moreover,  the  contract  it  deCatilted  on 
was  acquired  through  competitive 
bidding.  The  oAer  JWOD  nonprofit 
agency  the  contractor  mentioned  is  the 
one  which  will  be  producing  these  caps, 
which  differ  only  in  color  from  caps  this 
nonprofit  agency  has  successfully 
prt>duced  firnr  the  Government.  The 
second  nonprofit  agency's  only  role  in 
the  previous  contract  was  to  help  the 
first  nonprofit  agency  aftra-  that  agency 
had  &llen  far  behind  in  production.  The 
second  nonprofit  agency  bore  no 
responsibihty  in  the  contract  default. 
The  Government  contracting  activity 
which  purchases  the  caps  has  informed 
the  Committee  that  it  considers  the 
nonprofit  agency  designated  by  the 
Committee  capable  of  producing  the 
caps,  and  it  confirmed  this  assessment 
when  asked  to  react  to  the  commenting 
contractor's  assertions  on  this  point. 
Consequently,  the  Committee  believes 
that  this  addition  to  the  Procurement 
Iflst  will  successfully  create 
considerable  employment  for  people 
with  severe  disabilities. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 


are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41 CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Tlie  major  factors  considned  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  reccndkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oiganizatians  that  will  furnish  the 
commodities  and  services  to  the* 
Goretnment. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  currant  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service^  the 
Government 

4.  Tliere  are  no  known  regulatory 
alternatives  which  would  accomphsh 
the  objectives  of  the  Javits- Wagner- 
ODey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Ofllce  and  Kfiscellaneous  Supplies 

(Kequirements  for  the  Naval  Construction 
BattaUon  Center,  Gul^pcrt,  MS) 
Office  and  Miscellaneous  Supplies 

(Requirements  for  the  Naval 
Ocaanographic  Office,  Stennis.  MS) 
Office  and  Miscellaneous  Supplies 

(Requirements  for  Altus  Air  Force  Base, 
CUdahoma) 
Tape,  Electronic  Data  ftooessing 

7045-00-377-9235 

7045-01-123-0367 

704S-O1-293-4609 

7045-01-33»-6542 

7045-01-372-8269 

7045-^1-364-2466 

7045-01-269-8115 

704S-01-115-0502 

7045-01-193-4994 
lUuminator/Coirector  Stx  and  Refills 

7520-01-386-2407 

7520-01-386-2441 

7510-01-390-0704 

7510-01-390-0705 

7510-01-390-0708 

7510-01-390-0709 
Cap,  Camouflage,  Desert 

8415-01-326-1570  thru-1581 

Services 

Food  Service  Attendant  for  the  following 
locations: 
Schofield  Barracks,  Building  3004,  Fort  * 

Shafter,  Hawaii 
Building  300,  Helemano  Military 
Reservation,  Hawaii 
Food  Service  Attendant 
U.S.  Coast  Guard,  Integrated  Support 
Command,  Seattle,  Washington 
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HVAC  System  Filter  Maintenance 
Basewide  (less  Family  Quarteis),  Fort 
Sam  Houston,  Texas 
Kennel  Caretaker,  U.S.  Customs  Service, 

JFK  Airport,  Jamaica,  New  York 
Janitorial/Custodial,  Albany  Research 
Center,  Albany,  Oregon 
Janitorial/Custodial 
Mount  Weather  Emergency  Assistance 
Center,  Bldgs.  400, 401,  403;  405, 409, 
411  (ofBces  and  restrooms  only),  413, 
431  and  Walkway  (between  411  ft  413), 
Bluemont,  Virginia    -.; 
Janitorial/Custodial 
U.S.  Marine  Corps  Base,  Buildings  2042, 
2048,  2082,  3078,  3092,  3093  ft  3094, 
Quantico,  Virginia 
Janitorial/Custodial 
U.S.  Forest  Service  Building,  Elkins.tVest 
Virginia 
JanitoriaiyCroimds  Maintenance 
VA  Outpatient  Clmic,  Griffiss  Air  Base, 
Rome,  New  York 
Laundry  Service 
Naval  Amphibious  Base,  Buildings  302, 
303  and  505,  Coronado,  California 

This  action  does  not  afiisct  oirrmit 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqtiirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  conmiodities 
deleted  from  the  Procurement  List 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  conunodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Goverament 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

C^ganizar,  Day  Planner,  Travel  Size 


7530-01-366-5856 
Bag,  Currency 
8105-0&-NIB-0006 

Bevariy  L.  Milkman, 

Executive  Director. 

(FR  Doc.  98-130  Filed  1-2-98;  8:45  am] 

■ajjNQ  cooe  tso-oi-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  Ust;  Correction 

In  the  document  appearing  on  page 
51827,  FR  Doc.  97-26327,  in  the  issue 
of  October  3, 1997,  in  the  first  column, 
the  following  NSN  shown  as  7340-00- 
197-1274  should  read  7340-0O-48&- 
7939. 

Beverly  L.  Milinwan, 

Executive  Director. 

(FR  Doc.  98-131  FUed  1-2-98;  8:45am] 

MJJNQ  CODE  OSS-OI-r 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docl«t83-97] 

Forslgn-Trade  Zone  21»-Yiiina.  AZ; 
Application  for  Subzone  Status; 
Meaduwciafl.  Inc.  (Wrought  iron  Patto 
Furniture),  Yuma  County,  Arizona 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Yuma  County  Airport 
Authority,  Inc.  grantee  of  FTZ  219, 
requesting  subzone  status  for  the 
finishing  and  distribution  (non- 
manu&cturing)  facility  of  Meadowcraft, 
Inc.  (Meadowcraft),  locatted  in  Ytmia 
County,  Arizona.  The  application  was 
submitted  pursuant  to  me  provisions  of 
the  Fweign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  December 
16, 1997. 

The  facility  (600.000  sq.  ft.  on  75 
acres;  100  employees)  is  located  at  the 
intersection  of  H^way  95  and  County 
21st  Street,  Yuma  County, 
approximately  three  miles  north  of  the 
U.S.-Mexico  border.  It  will  be  used  to 
finish  and  distribute  wrought  iron  patio 
furniture,  which  is  imported  bom 
Meadowcraft's  maquiladora  facility  in 


San  Luis,  Mexico.  The  finishing 
primarily  involves  priming  and  painting 
the  imported  furniture.  Glass  table  tops, 
some  of  which  are  sourced  from  abroad, 
will  be  added  to  certain  furniture 
pieces.  No  manufacturing  or  processing 
authority  is  being  sought.  The  Yuma 
County  facility  will  be  used  to  distribute 
products  in  the  Western  U.S.  and 
abroad. 

It  appears  that  the  main  purpose  for 
FTZ  procedures  is  to  help  Meadowcraft 
to  implement  a  more  cost-efiective 
system  for  handling  Customs 
requirements  (including  reduced 
brokerage  fees  and  Customs 
merchandise  processing  fees).  In 
addition,  Meadowcraft  intends  to  apply 
to  Customs  for  direct  delivery  of 
merchandise,  which  will  improve  the 
company's  efficiency.  FTZ  status  may 
also  make  a  site  eligible  for  benefits 
provided  under  state/local  programs. 

The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FT^staff 
has  been  appointed  examiner  to 
investigate  die  application  and  report  to 
the  Board. 

Public  comment  is  invited  fittm 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  6, 1998.  Rebuttal 
comments  iii' response  to  material 
submitted  durii^  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  23, 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  avaiUble 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  k  Pennsylvania  Avenue,  NW. 
Washii^on,  DC  20230. 

U.S.  Customs  Port  of  Entry— San  Luis, 
Highway  95  and  International  B<Hder, 
San  Luis,  Arizona  85364. 

Dated:  December  19, 1997. 
JohB  J.  Da  Ponle.  Jr.. 
Executive  Secretary. 
[FR  Doc  98-29  Filed  1-2-98;  8:45  am] 
I  oooe  »i«-oe-p 
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Board 


15— KanMisCity, 
licationfbr 


Foreign-Trede 
[Dodwt  82-97] 

Foraign-Trade 
MiaaouriAraa 
Expanaion 

An  applicatii^ii  has  been  submitted  to 
the  Foreign-Tiade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  15,  requesting 
authority  to  expand  its  zone  at  sites  in 
Chillicothe,  MLuouri,  adjacent  to  the 
Kansas  Qty,  Missouri,  Customs  port  of 
entry.  The  appl^^tion  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-91u),  and  the  regulations 
of  the  Board  (IS  CFR  part  400).  It  was 
formally  filed  oo  Decembor  15, 1997. 
FTZ 15  was  atQ>roved  on  March  23, 
1973  (Board  Ordfer  93,  38  FR  8622,  4/4/ 
73)  and  expand^  on  October  25, 1974 
(Board  Order  102,  39  FR  39487, 11/7/ 
74);  February  28. 1996  (Board  Order 
804, 61  FR  967Q,  1 3/11/96);  and.  May  31, 
1996  (Board  Ord*r  824,  61  FR  29529, 6/ 
11/96).  The  zone  project  includes  4 
general-purposei  idtes  in  the  Kansas  City, 
Missouri,  port  ofientry  area:  Site  1 
(250,000  sq.  ft.KMidland  Intematianal 
Corp.  warehous#i  1690  North  Topping. 
Kansas  Qty;  SH^^  (2,815,000  sq.  ft,)— 
Hunt  Midwest  surfece/imderground 
warehouse  complex,  8300  N.E. 
Underground  DuiVe,  Kansas  Qty;  She  3 
(10,000  acres)— Kansas  Qty 
International  Airport  complex,  Kansas 
aty;  Site  4  (416  Seres)— surface/ 
underground  business  park  (Carefree 
Industrial  Parii),  1600  N.  M-291 
Highway,  Sugar  Creek;  and.  Site  5  (5.75 
million  sq.  ft.)— GARMAR  Undeiground 
Business  Park  and  Surface  Industrial 
Park  (1000  acres)  located  at  No.  1  Qvil 
War  Road,  Carthfige.  An  application  is 
currently  pendiujg  with  the  Board  for  an 
additional  site inHermann, Missouri 
(Doc.  44-97). 

The  applicant  is  now  requesting 
authority  to  furthar  expand  the  general- 
piupose  zone  to  include  eight  additional 
sites  (380  acres.  110.000  sq.  ft.)  in 
Chillicothe,  Missouri:  Site7a\4  acres, 
60,000  sq.  ft.)— warehouse  facility  of 
Midwest  Quality  Clove,  Inc.,  835 


Industrial  Road,  Chillicothe;  Site  7b  (11 
acres) — Chillicothe-Brunswick  Rail 
Yard,  Washington  Street,  Chillicothe; 
Site  7c  (154  acres.  50.000  sq.  ft.)— 
Chillicothe  Industrial  Parit.  Cmporate 
Road,  Chillicothe;  Site  7d  (22  acres)— 
QDC  Industrial  Park,  Brunswick 
International  and  Ryan  Streets, 
Chillicothe;  Site  7e  (50  acres)— Beetsma 
Industrial  Park  No.  1,  Highway  36. 
Chillicothe;  Site  7/(111  acres)— Beetsma 
Industrial  Paric  No.  2,  Highway  36. 
Chillicothe;  Site  7g  (22  acres)— West 
Side  Industrial  Park,  Gilbert  and  Green 
Streets,  Chillicothe;  and.  Site  7h  (6 
acres) — an  industrial  development  site 
(adjacent  to  the  John  (kaves  Food 
Service  facility),  725  Industrial  Road, 
Chillicothe.  The  Chillicothe 
Development,  Inc.  (a  not-for-profit 
organization),  in  cooperatimi  with  the 
City  of  Chillicothe,  will  be  the  FTZ 
operator  of  the  sites  and  will  coordinate 
development  of  the  facilities  for  general- 
purpose  zone  activity.  No  specific 
manufactmring  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
bfuis. 

In  accordance  with  the  Board's 
regufations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  rqrart  to 
the  Board. 

Public  commmt  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  6, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  March  23. 1998. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the  • 
following  locations: 

Farmers  Electric  Cooperative.  105 
Harvester  Road,  Chillicothe,  MO 
64601. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 


Dated:  Decnnber  18, 1997. 
JohiiJ.DaPoiite,jr., 
Executive  Secretary. 
IFR  Doc  9«-28  FUed  1-2-98;  8:45  am] 
■uan  cooe  asie-os-p 


DEPARTMENT  OF  COMMERCE 
Foreign  Trwie  Zonae  Board 
[OrdM^Na945] 

Expanaion  Of  Foreign-Trade  Zone  185 
Culpeper  County,  Virginia 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Culpeper  County  Chamber  of 
Commerce,  grantee  of  FTZ  185, 
requesting  authority  to  expand  FTZ  185 
to  include  an  additional  site  in  Culpeper 
County,  Virginia,  was  filed  by  the  Board 
on  April  26, 1996  (FTZ  Docket  35-96, 
61  FR  21157,  5/9/96); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
■agister  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regiUations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  therefore,  the  Board  hereby 
orders: 

The  q}plication  to  expand  FTZ  185  to 
include  an  additional  site  is  approved, 
subject  to  the  Act  and  the  Board's 
regiilations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  22nd  day 
of  December  1997. 

lobert  S.  LaKiMa. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
Joim;.DaPante,Jr.. 

Executive  Secretary. 

[FR  Doc  98-^26  FUed  1-2-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-806] 

Steel  Wire  Rope  From  Mexico: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  administrative  review. 

EFFECTIVE  DATE:  January  5,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leah  Schwartz  or  Maureen  Flannery, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-3782  or  (202)  482- 
3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  of  Commerce  (the 
Department)  has  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  Steel  Wire 
Rope  from  Mexico.  On  May  21,  1997, 
the  Department  initiated  this 
administrative  review  covering  the 
period  March  1, 1996  through  February 
28,  1997. 

Because  of  the  complexity  of  certain 
issues  in  this  case,  it  is  not  practicable 
to  complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act.  See  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
Extension  of  Time  Limit  for  the 
Administrative  Review  of  Steel  Wire 
Rope  from  Mexico,  dated  December  24. 
1997.  Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
March  31, 1998.  and  for  the  final  results 
to  120  days  after  the  publication  of  the 
preliminary  results. 

These  extensions  of  time  limits  are  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 


Dated:  December  24, 1997. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 

[FR  Doc.  98-025  Filed  1-2-98;  8:45  am] 

BILUNQ  CODE  3S10-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  122997A] 

Magnuson-Stevens  Act  Provisions; 
Overfished  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  overfished  fisheries. 

SUMfKARY:  NMFS  has  identified 
overfished  stocks  or  stocks  that  are 
approaching  a  condition  of  being 
overfished,  as  required  by  the 
Magnuson-Stevens  Fishery  ** 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA).  The 
purpose  of  this  notice  is  to  notify  the 
public  that  the  Regional  Fishery 
Management  Councils  (Councils)  have 
been  informed  of  those  fisheries  that  are 
overfished  and  directed  to  initiate 
action  to  end  overfishing  and  rebuild 
stocks,  in  the  case  of  overfished 
fisheries,  and  to  prevent  overfishing  in 
fisheries  that  are  approaching  an 
overfished  condition. 

ADDRESSES:  Copies  of  the  Report  on  the 
Status  of  Fisheries  of  the  United  States 
may  be  obtained  from  George  H.  Darcy, 
Domestic  Fisheries  Division,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910.  A  copy  of  the  report  is  also 
available  through  the  internet  at 
<<http://kingfish.ssp.NMFS.gov/SFA>>. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  Darcy,  NMFS,  301/713-2341. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  action  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
et  seq.)  as  amended  by  the  SFA,  which 
was  signed  into  law  on  October  11, 
1996.  Section  304(e)  of  the  Magnuson- 
Stevens  Act  requires  that  the  Secretary 
of  Commerce  (Secretary)  report  annually 
to  the  Congress  and  the  Councils  on  the 
status  of  fisheries  within  each  Council's 
geographical  area  of  authority  and 
identify  those  fisheries  that  are 
overfished  or  are  approaching  a 
condition  of  being  overfished.  For  those 
fisheries  managed  under  a  Fishery 


Management  Plan  (FMP)  or   . 
intemationail  agreement,  the  status  is  to 
be  determined  using  the  criteria  for 
overfishing  specified  in  such  FMP  or 
agreement.  A  fishery  is  classified  as 
approaching  a  condition  of  being 
overfished  if,  based  on  trends  in  fishing 
effort,  fishery  resource  size,  and  other 
appropriate  factors,  the  Secretary 
estimates  that  the  fishery  will  become 
overfished  within  2  years.  Pursuant  to 
section  304  of  the  Magnuson-Stevens 
Act,  the  Councils  were  notified  by  letter 
on  September  30, 1997,  of  the  species 
that  were  overfished  or  approacfahig  an 
overfished  condition,  as  follows: 

Dear  Council  Chairman: 

Enclosed  is  the  Report  on  the  Status 
of  Fisheries  of  the  United  States, 
prepaivd  pursuant  to  section  304  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  on 
October  11, 1996.  This  report  identifies 
76  overfished  stocks  and  10  stocks  that 
are  approaching  an  overfished  condition 
that  are  covered  by  fishery  management 
plans  (FMPs).  By  September  30,  1998, 
each  Council  is  required  to  develop 
measures  to  end  overfishing  and  rebuild 
stocks  that  are  overfished,  and  to 
prevent  overfishing  from  occurring  for 
stocks  that  are  approaching  an 
overfished  condition,  for  those  species 
covered  by  FMPs  under  its  management 
authority.  There  are  also  10  stocks 
identified  in  this  report  as  overfished 
that  are  not  covered  by  an  FMP.  Each 
Council  is  also  required  to  develop 
measures  to  end  overfishing  and  rebuild 
those  stocks  within  its  geographical  area 
of  authority,  in  the  same  timefirame. 
Rebuilding  programs  must  be  as  short  as 
possible,  but  not  exceed  10  years,  except 
in  cases  where  the  biology  of  the  stock 
of  fish,  other  environmental  conditions, 
or  management  measures  under  an 
international  agreement  in  which  the 
United  States  participates  dictate 
otherwise. 

The  proposed  national  standard 
guidelines  were  published  pn  August  4, 
1997,  and  final  guidelines  are  imminent. 
The  revisions  to  the  national  standard  1 
guidelines  will  require  that  the 
overfishing  definitions  contained  in 
each  FMP  be  examined  on  the  basis  of 
their  ability  to  ensure  stock  levels  that 
can  produce  maximum  sustainable  yield 
(MSY)  on  a  continuing  basis.  Most 
existing  overfishing  definitions  will 
require  an  amendment  tq  bring  them 
into  conformance  with  the  Magnuson- 
Stevens  Act  and  the  national  standard 
guidelines.  It  is  likely  that,  as  the 
overfishing  definitions  contained  in  the 
FMPs  are  amended  to  comply  with  the 
new  guidelines,  many  of  the  species  that 
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are  now  classified  as  "not  overfished" 
on  the  basis  of  (listing  overfishing 
definitions  wrill  idtimately  be  reassessed 
as  "overfished."  Consequently,  this  list 
represents  a  minimum  number  of 
overfished  fisheries  of  the  United  States 
and  probably  uhderstates  the  number  of 
fisheries  that  wm  eventually  be 
determined  to  bp  overfished. 

If  you  have  aiiy  questions,  please  do 
not  hesitate  to  cjcintact  me. 

Sincerely.       j  [ 

Rolland  A.  Sdlmitten.  Assistant 
Administrator  for  Fisheries 

Dated:  Decembqri29. 1997. 
Bruce  C  Moreheaid, 
Acting  Director.  dfjSce  oj Sustainable 
Fisheries,  Nation&(warine  Fisheries  Service. 
IFR  Doc.  98-141  railed  1-2-98:  8:45  am] 

BILUNQ  CODE  3610-avf 

DEPARTMENT  OF  COMMERCE 

National  Ocaenid  and  Atmospheric 
Administration 


P.D.  122497A] 

Gulf  of  Mexico  (fishery  Management 
Council;  Public  pHeetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  flational  Oceanic  and 
Atmospheric  Adttiinistration  (NOAA}. 
Commerce. 

ACTION:  Notice  of  [public  meeting. 


summary:  The  Gjjilf  of  Mexico  Fishery 

Management  Coijihcil  (Council)  will 

convene  public  it^eetings. 

DATES:  The  meethigs  will  be  held  on 

January  19-23,  IJEJOS. 

ADDRESSES:  Thesfl  meetings  will  be  held 

at  the  Marriott's  Rrand  Hotel.  One . 

Grand  Boulevard,!  Point  Clear.  AL; 

telephone:  334-9^8-9201. 

Council  addreSi:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619.  1 1 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPR-EMENTARY  INFORMATION: 

Council 


January  21 

1 :30  p.m. — Cor  |ene 
1:45  p.m.  -5:31 
testimony  on:  (1) 


Council  (SAFMC 


South  Atlantic  Fip  lery  Management 


p.m. — Receive  public 
t  ie  request  from  the 


for  resubmission  of  a 


management  meagre  detailed  in 
Amejidment  8  to  ^he  Coastal  Migratory 
Pelagics  (Mackerel)  Fishery 
Management  Plan  (FMP)  which  would 
allow  the  use  of  sink  nets  in  waters 


north  of  Cape  Lookout,  NC;  (2)  the  areal 
extent  of  the  cooperative  closure  of 
Federal  waters  to  shrimping  with  the 
state  of  Texas  during  the  1998  fishing 
season;  (3)  Amendment  6  to  the  Stone 
Crab  FMP  which  contains  a  provision 
for  extending  the  moratorium  on  the 
registration  of  stone  crab  vessels  by  the 
Regional  Administrator  of  NMFS;  and. 
(4)  the  total  allowable  catch  (TAC)  and 
other  fi-amework  measures  for  red 
snapper  for  the  1998  fishing  year. 

January  22 

8:00  a.m.  - 12:00  p.m. — Receive  a 
report  of  the  Reef  Fish  Management 
Committee. 

1:30  p.m.  -  4:30  p./n.— Receive  a 
report  of  the  Mackerel  Management   ' 
Committee 

4:30  p.m.  -  5:15  p.m. — Receive  a 
report  of  the  Ad  Hoc  Sustainable 
Fisheries  Committee. 

5:15  p.m.  -  5:30  p.m.— {CLOSED 
SESSION)  Receive  reports  of  the 
Advisory  Panel  (AP)/Scientific  and 
Statistical  Committee  (SSC)  Selection 
Committees. 

January  23,  1998 

8:00  a.m.  -  8:15  a.m. — Receive  a 
report  of  the  Stone  Crab  Management 
Committee. 

8:15  a.m.  -  8:30  a.m.— Receive  a 
report  of  the  Habitat  Protection 
Committee. 

8:30  a.m.  -  8:45  a.m. — Receive  a 
report  of  the  Deep  Water  Crab 
Committee. 

8:45  a.m.  -  9:00  a.m.— Receive  a 
report  of  the  Ad  Hoc  Vessel  Monitoring 
Committee. 

9:00  a.m.  -  9:30  a.m. — Receive  a 
report  of  the  Ad  Hoc  Marine  Reserves 
Committee. 

9:30  a.m.  -  9:45  a.m.— Receive  a 
report  of  the  Shrimp  Management 
Committee. 

9:45  a.m.  - 10:00  a.m.— Receive  a 
report  of  the  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
Advisory  Committee. 

10.00  a.m.  - 10:15  a.m.— Receive  a 
report  fitjm  the  SAFMC  Liaison. 

10:15  a.m.  - 10:45  a.m. — Receive 
Enforcement  Reports. 

10:45  a.m.  -11:00  a.m.—  Receive  a 
report  of  the  Ecosystem  AP. 

11:00  a.m.  - 11:30  a.m.— Receive 
reports  of  the  Highly  Migratory  Species 
(HMS)  Longline  Advisory  Panel.  HMS 
AP.  and  Billfish  AP. 

11:30  a.m.  - 12:00  p.m.— Receive 
Directors'  Reports. 

12:00  p.m.  - 12:15  p.m.— Other 
business  to  be  discussed.  Under  Other 
Business,  the  Gulf  Council  may  also 
consider  recommendations  to  NMFS 
regarding  National  Standard  1  to  the 


Magnuson-Stevens  Fishery 
Conservation  Act  based  on  the  pending 
reopening  of  the  comment  period 
through  January  28, 1998. 

January  19 

9:00  a.m.  - 10:00  a.m.— (CLOSED 
SESSION)  Convene  the  AP/SSC 
Selection  Conmiittees  to  consider 
appointments  to  the  Billfish  AP,  the 
Standing  SSC,  and  the  consolidated 
Shark,  Swordfish,  and  Tuna  AP  to  be 
more  consistent  with  the  direction  being 
taken  by  NMFS  with  regard  to 
management  of  the  HMS  Complex. 

10:00  a.m.  - 12:00  p.m.— Convene  the 
Ad  Hoc  Vessel  Monitoring  Committee  to 
review  the  results  of  a  NMFS/state  of 
Florida  pilot  study  on  the  use  of 
transponders  to  monitor  fishing  vessels. 
The  Committee  will  also  review  a  policy 
with  regard  to  a  Vessel  Monitoring 
System  (VMS). 

1 .00  p.m.  -  5:30  p.m.— Convene  the 
Reef  Fish  Management  Committee  to 
consider  the  status  of  the  stocks  of  red 
snapper  and  a  TAC  for  1998.  The 
Committee  will  consider  the  previously 
completed  stock  assessment  by  NMFS 
and  a  peer-group  review  of  management 
of  the  red  snapper  fishery.  This  review 
was  mandated  by  Congress  through 
passage  of  the  Sustainable  Fisheries  Act 
(SFA).  In  complying  with  this  mandate, 
NMFS  empaneled  three  groups  of 
scientists  from  outside  the  Gulf  region 
to  conduct  the  peer-group  review  during 
July  and  August.  The  panels  reviewed 
information  provided  by  NMFS  and  by 
the  commercial  fishing  industry  related 
to:  (1)  the  statistical  information  and 
analyses,  (2)  the  economic  information 
and  analyses,  and  (3)  management  and 
science  procedures  and  data.  The 
Committee  will  also  consider  a  separate 
stock  assessment  developed  by  Dr.  Brian 
Rothschild  of  the  University  of 
Massachusetts.  Based  on  these  data  and 
the  recommendations  of  the  Reef  Fish 
Stock  Assessment  Panel  (RFSAP)  and 
SSC.  the  Committee  will  develop 
recommendations  to  the  Council  on 
TAC  and  possibly  other  associated 
framework  measures  for  red  snapper  in 
1998.  The  Committee  will  also  review 
an  Options  Paper  for  Amendment  17 
which  includes  alternatives  for  a 
commercial  license  limitation  system 
for  reef  fish  resources  in  the  Gulf,  other 
than  red  snapper. 

January  20 

8:00  a.m.  -  9:00  a.m.— Convene  the 
Shrimp  Management  Committee  to 
review  an  analysis  of  the  1997 
cooperative  shrimp  closure  with  the 
state  of  Texas  and  recommendations  of 
the  Shrimp  AP  with  regard  to  possible 
changes  in  1998.  The  Committee  may 
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also  discuss  Amendment  9  to  the 
Shrimp  FMP  and  make 
recommendations  to  the  Council 
regarding  its  approval. 

9:00  a.m.  -  10:30  a.m.— Convene  the 
Deep  Water  Crab  Management 
Committee  to  review  provisions  of  the 
SAFMC's  FMP  and  a  recommendation 
of  the  Gulf  States  Marine  ^sheries 
Commission  that  the  Gulf  Council 
consider  development  of  a  Deep  Water 
Crab  FMP  for  the  Gulf  of  Mexico. 

10:30  a.m.  -  12:00  p.m.— Convene  the 
Habitat  Protection  Committee  to  review 
recommendations  of  the  Texas  and 
Florida/Alabama  Habitat  APs,  as  well  as 
a  repiart  of  the  Technical  Review  Panel 
regarding  the  development  of  the 
Essential  Fish  Habitat  (EFH)  Generic 
Amendment.  The  Committee  will  also 
review  the  Interim  Final  Guidelines  for 
EFH  from  NMFS. 

1:00  p.m.  -  3:00  p.m. — Convene  the 
Ad  Hoc  Marine  Reserves  Committee  to 
consider  management  measures  for 
marine  reserves  previously  included  in 
an  options  paper  for  Amendment  16  to 
the  Reef  Fish  FMP  (but  later  removed) 
and  recommendations  of  the  RFSAP  and 
SSC.  The  Committee  will  also  initiate 
the  development  of  an  action  plan  for 
study  of  marine  reserves. 

3:00  p.m.  -  5:30  p.m.— Convene  the 
Ad  Hoc  Sustainable  Fisheries 
Committee  to  discuss  provisions  of  a 
Generic  SFA  Amendment.  The 
Committee  will  also  consider  a  schedule 
of  actions  for  the  development  and 
submission  of  the  amendment  to  NMFS 
in  accordance  with  the  SFA. 

January  21 

8:00  a.m.  -  11:00  a.m. — Convene  the 
Mackerel  Management  Committee  to 
review  comments  and  recommendations 
from  the  SAFMC  with  regard  to 
Amendment  9  to  the  Coastal  Migratory 
Pelagics  FMP  and  a  revised  draft  (public 
hearing  draft)  of  Amendment  9  that 
incorporates  changes  from  the 
November  1997  Council  meeting.  The 
Committee  will  also  review  an  Options 
Paper  for  Amendment  10  that  includes 
provisions  for  a  commercial  license 
limitation  system  for  king  mackerel  and 
resubmission  of  a  sink  net  provision  of 
Amendment  8,  as  previously  discussed. 
The  Committee  may  also  consider  a 
control  date  for  the  dolphin  and  wahoo 
fisheries  in  the  Gulf. 

11:00  a.m.  - 12:00  p.m. — Convene  the 
Stone  Crab  Management  Committee  to 
consider  recommendations  to  the 
Council  regarding  final  action  on 
Amendment  6  (extending  the 
moratorium  on  fishing  permits).  In 
deliberations,  the  Committee  will 
consider  public  hearing  comments, 
written  comments,  AP/SSC 


recommendations,  NMFS  comments, 
and  minutes  from  workshops  held  by 
the  Florida  Marine  Fisheries 
Commission. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  12, 
1998. 

Dated:  December  29, 1997. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[PR  Doc.  98-145  Filed  1-2-98;  8:45  am] 

BILUNQ  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  National  Security  Education 
Program  (Service  Agreement  Report  for 
Scholarship  and  Fellowship  Awards); 
DD  Forms  2752  and  2753;  OMB  Number 
0704-0368. 

Type  of  Bequest:  Reinstatement. 

Number  of  Bespondents:  300. 

Besponses  Per  Bespondent:  2. 

Annual  Besponses:  600. 

Average  Burden  Per  Besponse:  10 
minutes. 

Annual  Burden  Hours:  100. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  obtain 
verification  that  applicable  scholarship 
and  fellowship  recipients  are  fulfilling 
the  service  obligation  mandated  by  the 
National  Security  Education  Act  of 
1991,  Title  VIII  of  P.L.  102-183,  as 
amended.  Respondents  are  recipients  of 
undergraduate  scholarship  and  graduate 
fellowship  assistance  from  the  National 
Security  Education  Program  (NSEP), 
established  by  the  National  Security 


Education  Act  of  1991.  DD  Form  2752 
is  the  Service  Agreement  that  award 
recipients  sign  in  order  to  acknowledge 
their  understanding  of  their  service 
obligation,  and  agree  to  the  obligation. 
DD  Form  2753  is  the  Service  Agreement 
Report  Form  on  which  the  student 
provides  an  account  of  his  or  her  work 
toward  fulfilling  the  service  obligation, 
or  justifies  a  request  for  deferment.  The 
forms  supporting  this  information 
collection  requirement  represent  the 
sole  means  of  establishing  a  written 
agreement  of  the  service  obligation  and 
progress  reports  toward  fulfilling  this 
obligation  between  students  who 
receive  NSEP  undergraduate 
scholarship  and  graduate  fellowship 
awards,  the  program  office,  and  the 
Department. 

Affected  Public:  Individuals. 

Frequency:  Semi-Annually. 

Bespondents's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposals  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  24. 1997. 
L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  98-12  Filed  1-2-98;  8:45  ami 

BILUNG  CODE  SOMMM-M 


DEPARTMENT  OF  DEFENSE 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  National  Security  Education 
Program  (NSEP  Grants  to  Institutions  of 
Higher  Education);  DD  Forms  2729  and 
2730;  OMB  Number  0704-0366. 

Type  o/fieguesf;  Reinstatement. 

Number  of  Bespondents:  185. 

Besponses  per  Bespondent:  1 . 

Annual  Besponse:  185. 


L.M .  Bynum, 

Alternate  OSl 
Officer,  Depot 
(PR  Doc.  98-1 

BILUNG  CODE  S 


UMI 
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Average  Burdeat  Per  Response:  8.75 
hours. 

AnnualBurdei  ( Hours:  1,619. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  obtain  and 
record  the  qualification  and  budget 
information  of  universities  submitting 
'  proposal  for  Natidnal  Security 
Education  Program  funding. 
Respondents  are  ^representatives  of  U.S. 
colleges  and  uni^i^rsities  wrho  choose  to 
submit  a  proposal  in  competition  for  a 
National  Security  pducation  Program 
(NSEP)  InstituUoj^l  Grant.  The  NSEP 
was  established  b;^  the  National  Security 
Education  Act  of  1991.  DD  Form  2729, 
"National  Security  Education  Program 
Proposal  Budget  Estimate  Worksheet." 
is  a  single-page  document  in  which  the 
applicant  indicates  the  cost  associated 
with  the  proposal  by  four  major 
categories.  Without  this  form  there 
would  be  no  precipe,  standard  manner 
for  applicant  to  pprtray  their  budget 
requests.  FurtherJ  yiere  would  be  no 
consistent  measure  by  which  the  merit- 
review  panelists  could  judge  these 
proposals.  DD  Fojii  2730,  "National 
Security  Educatidrt  Program  Proposal 
Cover  Sheet,"  is  a  concise  vehicle  for 
transmitting  propc^sals.  This  form 
eliminates  the  nenk  for  lengthy, 
nonstandard  lette  i  of  transmittal. 

Affected  Public  Business  or  Other 
For-Profit. 

Frequency:  On  ( >  :casion. 

Respondent's  C  t  ligation:  Required  to 
obtain  or  retain  tx  i  lefits. 

OMB  Desk  Offic  t  r:  Mr.  Edward  C. 
Springer. 

Written  commeits  and 
recommendations!  On  the  proposed 
information  colle<|t|ion  should  be  sent  to 
Mr.  Springer  at  the  i  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

EHDD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  CushSng.  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Ariington,  V[A  22202-4302. 

Dated:  December  2 1 .  1997. 
LM.  Bynum. 

Alternate  OSD  Federbt  Register  Liaison 

Officer,  Department  o^  Defense. 

IFR  Doc.  98-16  Filed|i-2-98;  8:45  am] 


BILLING  CODE  S000-04-*  I 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Nuclear  Deterrence 

ACTION:  Notice  of  Advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Nuclear  Deterrence  will 
meet  in  closed  session  on  January  26. 
1998  at  Lawrence  Livermore  National 
Laboratory,  Livermore,  California;  and 
on  February  17, 1998  at  the  Institute  for 
Defense  Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
the  U.S.  ability  to  deter  and  prevent  the 
effective  use  of  weapons  of  mass 
destruction  against  U.S.  territory,  forces, 
and  allies. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.G.  App.  II,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.G.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  December  24, 1997. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-13  Filed  1-2-98;  8:45  am) 

BtLLMG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Control  of  Military  Excess/Surplus 
Materiel 

AGENCY:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Control  of  Military 
Excess/Surplus  will  meet  in  closed 
session  on  January  7-9, 1998  at  Kelly 
Air  Force  Base,  San  Antonio,  Texas. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  existing 


regulatory  and  statutory  guidance  in 
support  of  controls,  DoD 
Demilitarization  policy,  and  private 
sector  possession  of  DoD  surplus 
materiel.  Investigate  the  framework 
which  defines  MLI/SLI  and  SME  and 
evaluate  the  capabilities  and  shortfalls 
for  identifying  and  controlling  them. 
Investigate  concepts  for  analysis  and 
execution  of  the  control  of  DoD  surplus 
materiel  in  a  post  cold-war  environment 
focusing  on  trade-off  analysis  of 
different  levels  of  control. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.G.  App.  II,  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.G.  552b®  (1)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  24, 1997. 
L^.  Bjmum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-14  Filed  1-2-98;  8:45  ami 

BimWQ  0006  S000-O4  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Coalition  Warfare 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Coalition  Warfare  will 
meet  in  closed  session  on  January  26- 
27  and  February  12-13. 1998  at 
Strategic  Analysis,  Inc..  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
how  best  to  make  future  U.S.  military 
capabilities,  embodied  by  JV2010, 
coalition  compatible 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.G.  App.  U  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.G.  552b©  (1)  (1991),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
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Dated:  December  24, 1997. 
LM'.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-15  Filed  1-2-98;  8:45  am) 
BtLUNG  CODE  5000-04-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act. 
DATES:  January  21  and  22,  1998. 

Time:  January  21,  Executive 
committee.  5:00-6:00  p.m.,  (open), 
6:00-7:00  p.m.,  (closed);  Full  Board, 
7:00-«:30  p.m.,  (open).  January  22,  Full 
Board,  8:00  a.m.-10:15,  a.m.,  (open); 
10:15  a.m.-ll:15  a.m.,  (closed);  11:15 
a.m.— 4:30  p.m.,  (Open). 

Location:  Capital  Hilton  Hotel,  1001 
16th  Street,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  VVilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPtEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  P.L.  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  Voluntary  National  Tests 
pursuant  to  contract  number 
RJ97153001  and  is  required  to  review 
within  90  days  (i.e.,  by  February  11, 
1998)  and  modify  the  contract  to  the 
extent  the  Board  determines  necessary. 


if  the  contract  cannot  be  modiHed  to  the 
extent  the  Board  determines  necessary, 
the  contract  shall  be  terminated,  and  a 
new  contract  negotiated. 

On  January  21,  in  open  session,  5:00- 
6:00  p.m.,  the  Executive  Committee  will 
hear  a  proposal  to  use  the  NAEP  12th 
grade  sample  in  future  longitudinal 
studies  related  to  student  educational 
patterns  beyond  high  school.  Then,  the 
Executive  Committee  will  meet  in 
closed  session  from  6:00-7:00  p.m.,  to 
discuss  cost  estimates  for  the  FY  1998 
NAEP  contract  and  cost  estimates  for 
the  Request  for  Proposals  for  the  2000- 
2002  NAEP  contract.  Public  disclosure 
of  this  information  would  likely  have  an 
adverse  financial  affect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  (9)(B)  of  Section 
552b(c)ofTitle5U.S.C. 

Also,  on  January  21,  from  7:00-8:30 
p.m.,  the  full  Board  will  hear  a 
presentation  on  the  TIMSS  project  and 
view  a  video  on  the  same  subject. 

On  January  22,  the  full  Board  will 
convene.  In  open  session,  8:00  to  10:15 
a.m.,  the  Board  will  approve  the  agenda, 
hear  the  Executive  Director's  report,  and 
receive  a  report  from  the  Special 
Committee  to  Review  the  Voluntary 
National  Tests  Contract.  From  10:15  to 
11:15  a.m.,  the  Board  will  meet  in 
closed  session  to  discuss  the  Special 
Committee's  recommendations 
concerning  cost  estimates  for 
development  of  the  Voluntary  National 
Tests,  and  proposed  staffing  patterns  for 
implementation  of  the  requirements  of 
the  Voluntary  National  Tests  contract. 
This  information  relates  to  the  source 
selection  criteria  by  which  government 
contracts  may  be  modified  or  awarded. 
Not  only  would  the  disclosure  of  such 
data  implicate  proscriptions  set  forth  in 
the  Federal  Acquisition  Regulations,  but 
also  such  disclosure  would  significantly 
frustrate  a  proposed  agency  action. 
Specifically,  disclosure  of  the  Board's 
discussion  prematurely,  including 
contract  specifications  and  government 
cost  estimates,  could  affect  private 
decisions  made  by  the  contractor  which 
might  damage  the  financial  interests  of 
the  government  as  a  whole,  by,  for 
example,  increasing  the  costs  to  the 
government,  and  might  make  it 
impossible  for  the  two  sides  to  reach 
agreement.  Such  matters  are  protected 
by  exemption  9B  of  Section  552b(c)  of 
Title  5  U.S.C. 

Beginning  at  11:15  a.m.,  until 
adjournment,  approximately  4:30  p.m., 
the  Board  will  convene  in  open  session. 
Agenda  items  for  this  open  portion 


include  Board  discussion  and  action  on 
other  Special  Committee 
recommendations.  Also,  the  Board  will 
hear  an  update  on  the  reviews  of  the 
reading  and  math  Voluntary  National 
Tests  specifications  that  were  conducted 
by  Subject  Area  Committees  #1  and  #2. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  Section  5 
U.S.C.  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capito!  Street,  N.W.,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  December  30, 1997. 

Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  98-137  Filed  1-2-98;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health;  Continuation  of  Solicitation  for 
Epidemiology  and  Other  Health 
Studies  Financial  Assistance  Program 
(Notice  98-01) 

AGENCY:  Department  of  Energy. 
ACTION:  Annual  notice  of  continuation 
of  potential  availability  of  grants  and 
cooperative  agreements. 

SUMMARY:  The  Office  of  Health  Studies 
within  the  Office  of  Environment,  Safety 
and  Health  of  the  Department  of  Energy 
(DOE)  announces  its  continuing  interest 
in  receiving  applications  or  pre- 
applications  for  grants  and  cooperative 
agreements  for  occupational  and 
environmental  health  studies  of  EKDE 
employees  and  DOE  contractors,  as  well 
as  related  DOE  international  health 
programs,  concerning  nuclear  weapons 
research,  development,  production,  use, 
storage,  and  dismantling. 
DATES:  Deadlines  for  applications  or 
pre-applications  will  be  contained  in 
separate  notices  of  Availability  to  be 
published  at  a  later  time  in  the  Federal 
Register  that  will  address  specific 
program  areas  to  be  funded  by  the  Office 
of  Health  Studies  in  fiscal  year  1998.  All 
applications  accepted  under  the.se 
subsequent  notices  must  be  received  by 
the  Office  of  Health  Studies  on  or  before 
September  30, 1998. 

ADDRESSES:  After  the  issuance  of  a 
Notice  of  Availability,  applicants  may 
obtain  additional  information  from  Dr. . 


UMI 
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1  Studies 
[ent,  Safety 


Paul  Seligman,  Deputy  Assistant 
Secretary,  Offic  ^  of  Health  Studies  (EH- 
6),  U.S.  Departnient  of  Energy,  19901 
Germantown  RpBd,  Germantown,  MD 
20874-1290;  fat^imile:  301-903-3445; 
telephone:  3014603-5926. 
SUPPLEMENTARy  jNTORMATION:  The 
policies  and  procedures  governing  the 
purpose  and  sc^pe,  program  areas, 
eligibility,  application  requirements, 
evaluation  critena,  and  selection 
procedures  for  the  Office  of  Health 
Studies  Financiial  Assistance  Program, 
were  published^  the  Federal  Register 
(60  FR  5838)  on  fanuary  31, 1995.  and 
codified  at  10  CJpR  part  602.  Proposed 
research  applications  and  pre- 
applications  mu^  comply  with  the 
requirements  set  forth  in  part  602. 

The  three  offioesVithin  the  Office  of 
Health  Studies  (the  Office  of 
International  Hdilth  Programs,  the 
Office  of  Occupjational  Medicine  and 
Medical  Surveillance,  and  the  Office  of 
Epidemiologic  Studies)  promote  studies 
to  identify  and  ^isess  the  health  risks 
associated  with  Occupational  or 
environmental  s:lcposures  to  ionizing 
radiation  or  toxjc  chemicals  in  the 
following  popuUtions:  employees  of 
DOE  and  DOE  cbjntractors  (particularly 
those  at  high  risk  for  exposure  to 
ionizing  radiation  or  toxic  chemicals), 
residents  of  confiiunities  near  DOE 
facilities,  and  pdtpulations  throughout 
the  world  at  hig|^risk  for  exposure  to 
ionizing  radiation  or  toxic  chemicals 
resulting  from  accidental  exposures  or 
proximity  to  nuc  ear  or  other  energy- 
related  facilities.  Access  to  and  use  of 
information  for  i ;  inducting  studies 
under  this  notioj  will  comply  with  the 
Privacy  Act  of  H74  and  DOE  policies  60 
FR  33510  regardkng  existing  systems  of 
records  published  June  28, 1995. 

For  fiscal  year  1998,  the  Office  of 
Health  Studies  ei$timates  that 
approximately  $B00,000  will  be 
available  for  grajits  or  cooperative 
agreements  from  the  Office  of 
International  Health  Programs.  The 
number  of  awards  made  will  depend  on 
the  number  of  applications  received  for 
which  the  results  of  competitive  merit 
review  are  favorable. 

The  Office  of  Occupational  Medicine 
and  Medical  Sui|v|eillance  and  the  Office 
of  Epidemiologic  iStudies  do  not 
anticipate  having, funds  available  to 
support  either  cooperative  agreements 
or  grants  during  fiscal  year  1998  for 
epidemiologic  studies  of  the  DOE 
workforce  or  coiii^unities  near  DOE 
facilities.  1 1 

.    Pursuant  to  a  I^emorandum  of 
Understanding  between  DOE  and  the 
Department  of  Health  and  Human 
Services,  publish  id  March  7, 1991  (56 


FR  9701)  and  extended  through  fiscal 
year  2000,  additional  funds  for 
occupational  health  studies  may  be 
available  through  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC).  See  62 
FR  24657,  published  May  6, 1997.  or 
contact  Mr  Larry  Elliott,  Chief,  Health- 
Related  Energy  Research  Branch, 
NIOSH,  Mail  Stop  R-44. 4676  Columbia 
Parkway,  Cincinnati,  OH  45226; 
telephone:  513-841-4400;  fax:  513- 
841-4470;  or  e-mail:  ljel@cdc.gov;  or 
Dr.  Roy  M.  Fleming,  Associate  Director 
for  Grants,  CDC,  NIOSH,  1600  Clifton 
Road.  N.E.,  Building  1.  Room  3053,  Mail 
Stop:  D-30,  Atlanta,  Georgia  30333; 
telephone:  404-639-3343;  fax:  404-639- 
2196;  or  e-mail:  rmf2@cdc.gov. 
Information  on  NIOSH  grants  is  also 
available  through  the  Internet.  The 
NIOSH  homepage  address  is:  http:// 
wrww.cdc.gov/niosh/homepage.html. 
Once  on  the  homepage,  take  the 
following  steps  to  find  information  on 
grant  funding  opportunities:  (1)  Scroll 
down  to,  and  click  on.  Funding 
Opportunities/Extramural  Programs;  (2) 
click  again  on  Current  Funding 
Opportunities;  (3)  click  on  Research 
Grants;  (4)  scroll  down  to  Past  Funding 
Opportunities;  and  (5)  click  on 
Announcement  No.  740.  This  is  a 
general  announcement  that  is  reissued 
annually. 

The  National  Center  for 
Environmental  Health  of  CDC  funds 
radiation-related  research  in  the 
community  setting,  including  dose 
reconstruction  studies,  and  anticipates 
making  available  additional  funding  in 
fiscal  year  1998  for  research  grants.  For 
current  information,  contact  Mr.  Paul 
Renard,  Radiation  Studies  Branch. 
NCEH,  4770  Buford  Highway,  N.E., 
Atlanta,  GA  30341;  telephone:  404-488- 
7040. 

DOE  is  under  no  obligation  to  pay  for 
any  cost  associated  with  the  preparation 
or  submission  of  any  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  notice.  Results  of  studies  carried 
out  as  grants  or  cooperative  agreements 
with  the  Office  of  Health  Studies  will  be 
made  available  to  DOE  workers,  to  the 
public,  and  to  managers  responsible  for 
protecting  worker  health  and  safety. 
Data  will  be  made  available  through 
DOE'S  Comprehensive  Epidemiologic 
Data  Resource. 


Issued  in  Washington.  DC,  on  December 
22, 1997. 

Paul  J.  Seligman, 

Deputy  Assistant  Secretary  for  Health  Studies. 
[FR  Doc.  98-107  Filed  1-2-98;  8:45am| 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research  and  Office 
of  Environmentai  Management 

Energy  Research  Financial  Assistance 
Program  Notice  98-08;  Environmental 
Management  Science  Program: 
Research  Related  to  High  Level 
Radioactive  Waste 

AGENCY:  Office  of  Energy  Research  and 
Office  of  Environmental  Management. 
U.S.  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Offices  of  Energy 
Research  (ER)  and  Environmental 
Management  (EM).  U.S.  Department  of 
Energy,  hereby  announce  their  interest 
in  receiving  grant  applications  for 
performance  of  innovative,  fundamental 
research  to  support  specific  activities  for 
high  level  radioactive  waste;  which 
include,  but  are  not  limited  to, 
characterization  and  safety,  retrieval  of 
tank  waste  and  tank  closure, 
pretreatment,  and  waste  immobilization 
and  disposal. 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  98-08, 
should  be  received  by  DOE  by  4:30  P.M. 
E.S.T.,  January  27,  1998.  A  response 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  to  the  applicant  within 
three  weeks  of  receipt.  The  deadline  for 
receipt  of  formal  applications  is  4:30 
P.M..  E.D.T.,  April  16,  1998,  in  order  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1998. 
ADDRESSES:  All  preapplications, 
referencing  Program  Notice  98-08, 
should  be  sent  to  Dr.  Roland  F.  Hirsch, 
ER-73,  Mail  Stop  F-240,  Office  of 
Biological  and  Environmental  Research. 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 

Preapplications  will  be  accepted  if 
submitted  by  U.  S.  Postal  Service, 
including  Express  Mail,  commercial 
mail  delivery  service,  or  hand  delivery, 
but  will  not  be  accepted  by  fax, 
electronic  mail,  or  other  means. 

After  receiving  notification  from  DOE 
concerning  successful  preapplications. 
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applicants  may  prepare  and  submit 
formal  applications.  Applications  must 
be  sent  to:  U.S.  Department  of  Energy, 
Office  of  Energy  Research,  Grants  and 
Contracts  Division,  ER-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  Attn:  Program  Notice  98- 
08.  The  above  address  for  formal 
applications  must  also  be  used  when 
submitting  formal  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roland  F.  Hirsch,  ER-73,  Mail  Stop  F- 
240,  Office  of  Biological  and 
Environmental  Research,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-5349,  fax:  (301) 
903-0567,  E-mail: 

roland.hirsch@oer.doe.gov,  or  Mr.  Mark 
Gilbertson,  Office  of  Science  and  Risk 
Policy.  Office  of  Science  and 
Technology,  Office  of  Environmental 
Management,  1000  Independence 
Avenue.  SW,  Washington.  D.C.  20585, 
telephone:  (202)  586-7150,  E-mail: 
mark.gilbertson@em.doe.gov.  This 
Notice  is  also  available  on  the  World 
Wide  Web  at  http://www.er.doe.gov/ 
production/graots/fr98_08.html. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Environmental  Management,  in 
partnership  with  the  Office  of  Energy 
Research,  sponsors  the  Environmental 
Management  Science  Program  (EMSP) 
to  fulfill  EHDE's  continuing  commitment 
to  the  cleanup  of  DOE's  environmental 
legacy.  The  program  was  initiated  in 
Fiscal  Year  1996.  We  are  soliciting  ideas 
for  basic  scientific  research  which 
promotes  the  broad  national  interest  of 
a  better  understanding  of  the 
fundamental  characteristics  of  highly 
radioactive  chemical  wastes  and  their 
effects  on  the  environment. 

The  DOE  Environmental  Management 
program  currently  has  ongoing  applied 
research  and  engineering  efforts  under 
its  Technology  Development  Program. 
These  efforts  must  be  supplemented 
with  basic  research  to  address  long-term 
technical  issues  crucial  to  the  EM 
mission.  Basic  research  can  also  provide 
EM  with  near-term  fundamental  data 
that  may  be  critical  to  the  advancement 
of  technologies  that  are  under 
development  but  not  yet  at  full  scale  nor 
implemented.  Proposed  basic  research 
under  this  Notice  should  contribute  to 
environmental  management  activities 
that  would  decrease  risk  for  the  public 
and  workers,  provide  opportunities  for 
major  cost  reductions,  reduce  time 
required  to  achieve  EM's  mission  goals, 
and,  in  general,  should  address 


problems  that  are  considered  intractable 
without  new  knowledge.  This  program 
is  designed  to  inspire  "breakthroughs" 
in  areas  critical  to  the  EM  mission 
through  basic  research  and  will  be 
managed  in  partnership  with  ER.  ER's 
well-established  procedures,  as  set  forth 
in  the  Energy  Research  Merit  Review 
System,  as  published  in  the  Federal 
Register,  March  11, 1991,  Vol.  56,  No. 
47,  pages  10244-10246.  will  be  used  for 
merit  review  of  applications  submitted 
in  response  to  this  Notice.  This 
information  is  also  available  on  the 
World  Wide  Web  at  http:// 
www.er.doe.gov/production/grants/ 
merit.html.  Subsequent  to  the  formal 
scientific  merit  review,  applications  that 
are  judged  to  be  scientifically 
meritorious  will  be  evaluated  by  DOE 
for  relevance  to  the  objectives  of  the 
Environmental  Management  Science 
Program.  Additional  information  can  be 
obtained  at  http://www.em.doe.gov/ 
science. 

Additional  Notices  for  the 
Environmental  Management  Science 
Program  may  be  issued  during  Fiscal 
Year  1998  covering  other  areas  within 
the  scope  of  the  EM  program. 

Purpose 

The  need  to  build  a  stronger  scientific 
basis  for  the  Environmental 
Management  effort  has  been  established 
in  a  number  of  recent  studies  and 
reports.  The  FY  1998  Conference  Report 
for  Appropriations  for  Energy  and  Water 
Development,  Report  105-271,  dated 
September  26, 1997,  on  page  92  states 
the  following: 

"The  conferees  are  pleased  with  the 
progress  to  date  in  implementing  the 
environmental  science  program  *   •   •" 

The  Environmental  Management 
Advisory  Board  Science  Committee 
(Resolution  on  the  Environmental 
Management  Science  Program,  May  2, 
1997)  made  the  following  observations: 

"EMSP  results  are  likely  to  be  of  significant 
value  to  EM"  *  *  •  '-Early  program  benefits 
include:  improved  understanding  of  EM 
science  needs,  linkage  with  technology 
needs,  and  expansion  of  the  cadre  of 
scientific  personnel  working  on  EM 
problems"  •   •   •  "Science  program  has  the 
potential  to  lead  to  significant  improvement 
in  future  risk  reduction  and  cost  and  time 
savings." 

The  objectives  of  the  Environmental 
Management  Science  Program  are  to: 

•  Provide  scientific  knowledge  that 
will  revolutionize  technologies  and 
clean-up  approaches  to  significantly 
reduce  future  costs,  schedules,  and 
risks; 

•  "Bridge  the  gap"  between  broad 
fundamental  research  that  has  wide- 
ranging  applicability  such  as  that 


performed  in  DOE's  Office  of  Energy 
Research  and  needs-driven  applied 
technology  development  that  is 
conducted  in  EM's  Office  of  Science  and 
Technology;  and 

•  Focus  the  Nation's  science 
infrastructure  on  critical  DOE 
environmental  management  problems. 

Representative  Research  Areas 

Basic  research  is  solicited  in  areas  of 
science  with  the  potential  for  addressing 
problems  in  the  cleanup  of  high  level 
radioactive  waste.  Relevant  scientific 
disciplines  include,  but  are  not  limited 
to,  chemistry  (including  actinide 
chemistry,  analytical  chemistry  and 
instrumentation,  interfacial  chemistry, 
and  separation  science),  computer  and 
mathematical  sciences,  engineering 
science  (chemical  and  process 
engineering),  materials  science 
(degradation  mechanisms,  modeling, 
corrosion,  non-destructive  evaluation, 
sensing  of  waste  hosts,  canisters),  and 
physics  (fluid  flow,  aqueous-ionic  solid 
interfacial  properties  underlying 
Theological  processes). 

Program  Funding 

Up  to  a  total  of  $4,000,000  of  Fiscal 
Year  1998  Federal  fiinds  is  expected  to 
be  available  for  new  Environmental 
Management  Science  Program  awards 
resulting  from  this  Notice.  Multiple-year 
funding  of  grant  awards  is  anticipated, 
contingent  upon  the  availability  of 
funds.  Award  sizes  are  expected  to  be 
on  the  order  of  $100,000-$300,000  per 
year  for  total  project  costs  for  a  typical 
three-year  grant.  Collaborative  projects 
involving  several  research  groups  or 
more  than  one  institution  may  receive 
larger  awards  if  merited.  The  program 
will  be  competitive  and  offered  to 
investigators  in  universities  or  other 
institutions  of  higher  education,  other 
non-profit  or  for-profit  organizations, 
non-Federal  agencies  or  entities,  or 
unaffiliated  individuals.  DOE  reserves 
the  right  to  fund  in  whole  or  part  any 
or  none  of  the  applications  received  in 
response  to  this  Notice.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications.  A  parallel 
announcement  with  a  similar  potential 
total  amount  of  funds  will  be  issued  to 
DOE  Federally  Funded  Research  and 
Development  Centers  (FFRDCs).  All 
projects  will  be  evaluated  using  the 
same  criteria,  regardless  of  the 
submitting  institution. 

Collaboration  and  Training 

Applicants  to  the  EMSP  are  strongly 
encouraged  to  collaborate  with 
researchers  in  other  institutions,  such  as 
universities,  industry,  non-profit 
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organizations,  feieral  laboratories  and 
FFRDCs.  includihg  the  DOE  National 
Laboratories,  whpre  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible. 

Applicants  are]  ilso  encouraged  to 
provide  training  opportunities, 
including  studenit"  involvement,  in 
applications  subirtitted  to  the  program. 

Collaborative  reisearch  applications 
may  be  submittediin  several  ways: 

(1)  When  multiple  private  sector  or 
academic  organi3ations  intend  to 
propose  collaborative  or  joint  research 
projects,  the  lead;  organization  may 
submit  a  single  aj^lication  which 
includes  another  organization  as  a 
lower-tier  participant  (subaward)  who 
will  be  responsibly  for  a  smaller  portion 
of  the  overall  project.  If  approved  for 
funding.  DOE  may  provide  the  total 
project  funds  to  t|iie  lead  organization 
who  will  provide!  funding  to  thepther 
participant  via  a  $ubcontract 
arrangement.  The  application  should 
clearly  describe  the  role  to  be  played  by 
each  organizatior^,j  specify  the 
managerial  arrangements  and  explain 
the  advantages  oflljhe  multi- 
organizational  effort. 

(2)  Altemativelji!,  multiple  private 
sector  or  academijc^  organizations  who 
intend  to  proposer  Collaborative  or  joint 
research  projects  may  each  prepare  a 
portion  of  the  application,  then  combine 
each  portion  intoja  single,  integrated 
scientific  applicajibn.  A  separate  Face 
Page  and  Budget  Pkges  must  be 
included  for  each  organization 
participating  in  th*  collaborative 
project.  The  joint  ypplication  must  be 
submitted  to  DOE  is  one  package.  If 
approved  for  fund&ig,  DOE  will  award 

a  separate  grant  to  each  collaborating 
organization.        |  j 

(3)  Private  sector  or  academic 
applicants  who  vnkh  to  form  a 
collaborative  project  with  a  DOE  FFRDC 
may  not  include  the  DOE  FFRDC  in 
their  application  A^  a  lower-tier 
participant  (subcdrttract).  Rather,  each 
collaborator  may  prepare  a  portion  of 
the  proposal,  then  combine  each  portion 
into  a  single,  integrated  scientific 
proposal.  The  private  sector  or  academic 
organization  musti  include  a  Face  Page 
and  Budget  Pages  for  its  portion  of  the 
project.  The  FFRDkt  must  include 
separate  Budget  Pates  for  its  portion  of 
the  project.  The  jolht  proposal  must  be 
submitted  to  DOE  :as  one  package.  If 
approved  for  fundjlig,  DOE  will  award 

ie  sector  or  academic 
='RDC  will  be 


a  grant  to  the  privi  i 
organization.  The 


funded,  through  ecisting  DOE  contracts. 


from  funds  specifi 


lly  designated  for 


new  FFRDC  proje(|tjs.  DOE  FFRDCs  wil 
not  compete  for  fur  ding  already 
designated  for  pri\^te  sector  or 


academic  organizations.  Other  Federal 
laboratories  who  wish  to  form 
collaborative  projects  may  also  follow 
guidelines  outlined  in  this  section. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  original  and  five  copies 
must  be  received  by  January  27. 1998, 
to  be  considered.  The  preapplication 
should  identify  on  the  cover  sheet  the 
institution.  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research  (using  the  list  in 
the  Application  Categories  section).  The 
preapplication  should  consist  of  up  to 
three  pages  of  narrative  describing  the 
research  objectives  and  the  plan  for 
accomplishing  them,  and  should  also 
include  a  paragraph  describing  the 
research  background  of  the  principal 
investigator  and  key  collaborators  if  any. 

Preapplications  will  be  evaluated 
relative  to  the  scope  and  research  needs 
of  the  DOE's  Environmental 
Management  Science  Program  by 
qualified  DOE  program  managers  from 
both  ER  and  EM.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 
Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Application  Format 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Energy  Research  Application  Guide. 
Applications  must  be  written  in  English, 
with  all  budgets  in  U.S.  dollars. 

•  ER  Face  Page  (DOE  F  4650.2  (10- 
91)) 

•  Application  classification  sheet  (a 
plain  sheet  of  paper  with  one  selection 
from  the  list  of  scientific  fields  listed  in 
the  Application  Categories  Section) 

•  Table  of  Contents 

•  Project  Abstract  (no  more  than  one 
page) 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  Explanation 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any 

•  Project  Narrative  (recommended 
length  is  no  more  than  20  pages;  multi- 
investigator  collaborative  projects  may 
use  more  pages  if  necessary  up  to  a  total 
of  40  pages): 

Goals 

Significance  of  Project  to  the  EMSP 

Background 

Research  Plan 

Preliminary  Studies  (if  applicable) 

Research  Design  and  Methodologies 


•  Literature  Cited 

•  Collaborative  Arrangements  (if 
applicable) 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  of  Facilities  and 
Resources 

•  Current  and  Pending  Support  for 
each  senior  investigator 

Application  Categories 

In  order  to  properly  classify  eacK 
preapplication  and  application  for 
evaluation  and  review,  the  documents 
must  indicate  the  applicant's  preferred 
scientific  research  field,  (please  use  only 
the  designation  on  this  list  and  please 
select  only  one  field  of  scientific 
research)  from  the  following  list  of  Field 
of  Scientific  Research: 

1.  Actinide  Chemistry 

2.  Analytical  Chemistry  and  instrumentation 

3.  Interfacial  Chemistry 

4.  Separations  Science 

5.  Computer  and  Mathematical  Sciences 

6.  Engineering  Sciences 

7.  Materials  Science 

8.  Physics 

9.  Other 

Application  Evaluation  and  Selection 

Scientific  Merit.  The  program  will 
support  the  most  scientifically 
meritorious  and  relevant  work, 
regardless  of  the  institution.  Formal 
applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of  the 

Project 

2.  Appropriateness  of  the  Proposed  Method 

or  Approach 

3.  Competency  of  Applicant's  Personnel  and 

Adequacy  of  Proposed  Resources 

4.  Reasonableness  and  Appropriateness  of 

the  Proposed  Budget. 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

Relevance  to  Mission.  Subsequent  to 
the  formal  scientific  merit  review, 
applications  which  are  judged  to  be 
scientifically  meritorious  will  be 
evaluated  by  DOE  for  relevance  to  the 
objectives  of  the  Environmental 
Management  Science  Program.  These 
objectives  were  established  in  the 
Conference  Report  for  the  Fiscal  Year 
1996  Energy  and  Water  Development 
Appropriations  Act.  and  are  published 
in  the  Congressional  Record — House. 
October  26, 1995,  page  H10956. 
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DOE  shall  also  consider,  as  part  of  the 
evaluation,  program  policy  factors  such 
as  an  appropriate  balance  among  the 
program  areas,  including  research 
already  in  progress.  Research  funded  in 
the  Environmental  Management  Science 
Program  in  Fiscal  Year  1996  and  Fiscal 
Year  1997  can  be  viewed  at  http:// 
WMrw.doe.gov/em52/science- 
grants-html. 

Applhcation  Guide  and  Forms 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Fart 
605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
http://www.er.doe.gov/production/ 
grants/grants.html. 

Maior  Environmental  Management 
Challenges 

This  research  announcement  has  been 
developed  for  Fiscal  Year  1998,  along 
with  a  development  process  for  a  long-    - 
term  program  within  Environmental 
Management,  with  the  objective  of 
providing  continuity  in  scientific 
knowledge  that  will  revolutionize 
technologies  and  clean-up  approaches 
ioT  solving  DOE's  most  complex 
environmental  problems.  The  following 
is  an  overview  of  the  technical 
challenge  facing  the  Environmental 
Management  Program  in  the  area  of 
High  Level  Radioactive  Waste  which  is 
the  focus  of  this  announcement.  More 
detailed  descriptions  of  the  specific 
technical  needs  and  areas  of  emphasis 
associated  with  this  problem  area  can  be 
found  in  the  Background  section  of  this 
Notice. 

High-level  Radioactive  Waste  Tanks. 
The  Department  is  the  guardian  of  over 
300  large  storage  tanks  containing  over 
90  million  gallons  of  highly  radioactive 
wastes,  which  include  organic  and 
inorganic  chemical  compounds,  in 
solid,  colloidal,  slurry,  and  liquid 
phases.  The  environment  within  the 
tanks  is  highly  radioactive  and 
chemically  harsh.  A  few  of  the  tanks 
have  leaked  to  the  environment  while 
others  are  corroding. 

Specific  areas  of  emphasis  in 
technology  needs  and  research 
challenges  related  to  high  level  waste 
(HLW)  tank  problems  include,  but  are 
not  limited  to: 

•  Characterization  and  Safety 

•  Retrieval  of  Tank  Waste  and  Tank 
Closure 

•  Pretreatment  and  Separation 
Processes  for  Tank  Waste 


•  Waste  Immobilization  and  Disposal 

Historically,  characterization  of  tank 
waste  has  been  very  expensive,  has 
failed  to  obtain  representative  data  for 
many  tanks,  and  has  generated  safety 
concerns  from  worker  exposure  to 
radioactive  waste.  Within  the 
Characterization  and  Safety  area  there  is 
the  need  to  develop  systems  to  identify 
chemical  and  physical  characteristics  of 
the  waste  in  situ,  improve  data  quality 
and  timeliness,  and  reduce  safety 
concerns. 

In  the  Retrieval  of  Tank  Waste  and 
Tank  Closure  area,  there  is  the  need  to 
develop  cost-efficient  methods  to 
remove  saltcake,  sludge,  and  waste 
heels  and  close  a  high-level  waste  tank 
that  may  contain  a  flammable  gas 
environment.  Some  sites  have  numerous 
tanks  that  contain  saltcake  so  that  the 
potential  cost  savings  of  less  expensive 
saltcake  retrieval  methods  is  very  large. 

Pretreatment  and  Separation 
Processes  for  Tank  Waste  will  separate 
tank  wastes  into  low-and  high-level 
fractions,  thereby  significantly  reducing 
the  volumes  of  high-level  waste 
requiring  disposal.  These  separations 
include  not  only  chemical  separations, 
but  also  physical  separations. 

Low  level  waste  (LLW) 
immobilization  will  reduce  waste 
volumes  and  produce  waste  forms  that 
are  chemically  and  physically  durable. 
EM  is  applying  two  technologies  (grout 
and  glass)  to  the  same  waste  stream  to 
allow  an  unbiased  appraisal  of  the  true 
costs  and  risks  associated  with 
implementing  each  technology  for  full- 
scale  tank  waste  remediation.  Both 
technologies  must  be  robust  enough  to 
handle  the  range  of  constituents  found 
in  the  tank  wastes. 

The  aforementioned  areas  of  emphasis 
do  not  preclude,  and  DOE  strongly 
encourages,  any  innovative  or  creative 
ideas  contributing  to  solving  EM  HLW 
challenges  mentioned  throughout  this 
Notice. 

Background 

Environmental  Management  (EM)  is 
responsible  for  the  development, 
testing,  evaluation,  and  deployment  of 
remediation  technologies  within  a 
system  architecture  to  characterize, 
retrieve,  treat,  concentrate,  and  dispose- 
of  radioactive  waste  stored  in  the 
underground  storage  tanks  at  DOE 
facilities  and  ultimately  stabilize  and 
close  the  tanks.  The  goal  is  to  provide 
safe  and  cost-effective  solutions  that  are 
acceptable  to  both  the  public  and 
regulators. 

Within  the  DOE  complex,  335 
underground  storage  tanks  have  been 
used  to  process  and  store  radioactive 
and  chemical  mixed  waste  generated 


from  weapon  materials  production  and 
manufacturing.  Collectively,  these  tanks 
hold  over  90  million  gallons  of  high- 
level  and  low-level  radioactive  liquid 
waste  in  sludge,  saltcake,  and  as 
supemate  and  vapor.  Very  little  has 
been  treated  and/or  disposed  of  in  final 
form. 

Tanks  vary  in  design  fit)m  carbon  or 
stainless  steel  to  concrete,  and  concrete 
with  carbon  steel  liners.  Two  types  of 
storage  tanks  are  most  prevalent:  the 
single-shell  and  double-shell  concrete 
tanks  with  carbon  steel  liners. 
Capacities  vary  from  5,000  gallons 
(19m3)  to  1,300,000  gallons  (4920m3). 
The  tanks  are  covered  with  a  layer  of 
soil  ranging  from  a  few  feet  to  tens  of 
feet  thick. 

Most  of  the  waste  is  alkaline  and 
contains  a  diverse  portfolio  of  chemical 
constituents  including  nitrate  and 
nitrite  salts  (approximately  half  of  the   - 
total  waste),  hydrated  metal  oxides, 
phosphate  precipitates,  and 
ferrocyanides.  The  784  MCi  of 
radionuclides  are  distributed  primarily 
among  the  transuranic  (TRU)  elements 
and  fission  products,  specifically 
strontium-90,  cesium-137,  and  their 
decay  products  yttrium-90  and  barium- 
137.  In-tank  atmospheric  conditions 
vary  in  severity  from  near  ambient  to 
temperatures  over  93''C.  Tank  void- 
space  radiation  fields  can  be  as  high  as 
10,000  rad/h. 

EM  is  focusing  attention  on  four  DOE 
locations: 

•  Hanford  Site  near  Richland, 
Washington. 

•  Idaho  National  Engineering  and 
Environmental  Laboratory  near  Idaho 
Falls,  Idaho. 

•  Oak  Ridge  Reservation  near  Oak 
Ridge,  Tennessee. 

•  Savannah  River  Site  near  Aiken, 
South  Carolina. 

Hanford  has  177  tanks  that  contain 
approximately  55  million  gallons  of 
hazardous  and  radioactive  waste.  There 
are  149  single-shell  tanks  that  have 
exceeded  their  life  expectancy.  Sixty- 
seven  of  these  tanks  have  known  or 
suspected  leaks.  Due  to  several  changes 
in  the  production  processes  since  the 
early  1940s,  some  of  the  tanks  contain 
incompatible  waste  components, 
generating  hydrogen  gas  and  excess  heat 
that  further  compromise  tank  integrity. 

The  11  stainless  steel  tanks  at  Idaho 
store  approximately  2  million  gallons  of 
acidic  radioactive  liquids.  Additionally, 
approximately  4000  m^  of  calcined 
waste  solids  are  stored  in  seven 
stainless  steel  bins  enclosed  in  massive 
underground  concrete  vaults. 

Dilute  low-level  waste  (LLW) 
supernatants  and  associated  sludge  at 
Oak  Ridge  are  stored  in  the  inactive 


containmei 
detectable 


Charactem 


UMI 


Gunite  and  associated  tanks,  the  old 
hydrofracture  tar  is.  and  other  tanks. 
The  wastes  from  Underground  collection 
systems  are  cum  btly  being  retrieved 
and  consolidated  tn  the  stainless  steel 
central  treatment 'fctorage  tanks, 
including  eight  Mfelton  Valley  Storage 
Tanks. 

Tank  waste  at !  lavannah  River 
consists  of  33  mi  lion  gallons  of  salt,  salt 
solution,  and  sludfee  containing  waste 
stored  in  51  underground  storage  tanks, 
two  of  which  have  been  closed  (emptied 
of  all  waste  and  fijled  with  grout). 
Twenty-three  tanks  are  being  retired, 
because  they  do  not  have  full  secondary 
containment.  Nina  tanks  have  leaked 
detectable  quantities  of  waste  from  the 
primary  tank  to  sitondary  containment. 

Most  of  the  participant  sites  share 
four  problem  areas.  These  areas  are: 

•  Characterization  and  Safety. 

•  Retrieval  of  Tank  Waste  and  Tank 
Closure.  | 

•  Pretreatxnentland  Separation 
Processes  for  Tank  Waste.     ' 

•  Waste  Immobilization  and  Disposal. 

Characterization  p  nd  Safety 

DOE,  contractor,  and  stakeholders 
have  committed  t|)ia  safe  and  eflRcient 
remediation  of  HLVv.  mixed  waste,  and 
hazardous  waste  stored  in  underground 
tanks  across  the  DOE  complex. 

Currently,  there!  iire  only  limited  fully 
developed  or  deployed  in  situ 
techniques  to  chaiicterize  tank  waste.  In 
situ  characterization  can  eliminate  the 
time  delay  between  sample  removal  and 
sample  analysis  afd  aid  in  guiding  the 
sampling  process  While  decreasing  the 
cost  (approximatelV  $1  million  is  spent 
for  one  tank  core  extrusion)  of  waste 
analysis.  Most  imj>brtantly,  remote 
analysis  eliminateis)  sample  handling 
and  safety  conceni$  due  to  worker 
exposure.  Howevejii  analysis  of  extruded 
tank  samples  alloU*  a  more  complete 
chemical  and  phy^jcal  characterization 
of  the  waste  when  Qeeded.  Knowledge 
of  the  chemical  and  radioactive 
compositiftn  and  p  iysical  parameters  of 
the  waste  is  essential  to  safe  and 
effective  tank  remediation. 

There  are  three  primary  drivers  for  the 
development  of  neW  chemical  analysis 
methods  to  suppoit  tank  waste 
remediation:  (1)  pilovide  analyses  for 
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and  remediation  functions.  Proper  waste 
characterization  enables:  safe  operation 
of  the  tank  farms;  resolution  of  tank 
safety  questions;  and  development  of 
processes  and  equipment  for  retrieval, 
pretreatment.  and  immobilization  of 
tank  waste.  All  of  these  operations  are 
dependent  on  the  chemical  analysis  of 
taiik  waste. 

Moisture  is  one  of  the  key  elements 
influencing  the  safety  status  of  some  of 
Hanford's  HLW  tanks.  Ferrocyanides 
were  added  to  tank  wastes  to  increase 
the  available  storage  space  when 
production  outstripped  the  ability  to 
provide  adequate  storage  space. 
Organics  from  some  of  the  extraction 
processes  used  at  Hanford  ended  up  in 
tanks  because  of  inefHcient  reagent 
recovery  processes.  Moisture  provides  a 
thermal  buffer  for  the  prevention  of 
ignition  and  propagation  of  thermal 
reactions  in  waste  containing 
ferrocyanides  or  organics.  Insufficient 
moisture  level  raises  the  possibility  of 
explosion.  The  conditions  for  a  thermal 
event  are  reduced  by  the  presence  of 
water  in  the  wastes.  A  method  is  needed 
to  measure  and  quantify  tank  waste 
water  concentrations  in  situ. 

The  need  for  chemical 
characterization  of  the  tank  wastes  is 
driven  by  both  safety  and  operational 
considerations.  Safety  drivers  include 
the  monitoring  of  organic  chemicals  and 
oxidizers  to  address  flammability  and 
energetics,  nitrate  and  nitrite  levels  to 
address  corrosion  concerns,  plutonium 
levels  to  address  criticality  prevention 
considerations,  and  detection  of  organic 
and  inorganic  species  to  identify 
chemical  incompatibility  hazards 
associated  with  ferrocyanides,  nitrates, 
sulfates,  carbonates,  phosphates,  and 
other  oxyanions.  Operational  concerns 
include  the  monitoring  of  phosphate 
levels  driven  by  the  potential  formation 
of  sodium  phosphate  crystals,  thereby 
increasing  the  viscosity  of  the  waste  by 
formation  of  a  gelatinous  matrix  which 
will  reduce  the  ability  of  pumps  to 
transfer  and  retrieve  waste. 

Current  techniques  of  tank  waste 
analysis  involve  the  removal  of  core 
samples  from  tanks,  followed  by  costly 
and  time  consuming  wet  analytical 
laboratory  testing.  Savings  in  both  cost 
and  time  could  be  realized  in 
techniques  that  involve  in  situ  probes 
for  direct  analysis  of  tank  materials. 

Single-shell  and  double-shell  waste 
tank  construction  is  common  across  the 
DOE  complex.  The  single-shell  tanks 
present  potential  environmental  hazards 
because  only  a  single  barrier  contains 
the  liquids  and  any  breach  in  the  barrier 
will  cause  contaminant  spillage.  A 
sluicing  method  being  considered  to 
retrieve  the  waste  requires  thousands  of 


gallons  of  water,  raising  the  possibility 
of  HLW  leakage  into  the  surrounding 
environment.  In  other  tanks,  water  is 
added  to  prevent  the  waste  matrix  from 
drying  and  provides  a  deterrent  from 
possible  ignition  due  to  flammable 
gases.  There  is  a  need  to  develop 
instrumentation  to  determine  the 
location  of  a  leak,  the  amounts  of 
materials  that  were  exposed,  and  the 
quantity  of  the  contaminant  material. 

Assessments  of  the  long-term 
performance  of  waste  forms  is  rare; 
performance  assessments  of 
radionuclide  containment  rely  primarily 
on  the  geologic  barriers  (e.g..  long  travel 
times  in  hydrologic  systems  or  sorption 
on  mineral  surfaces).  The  physical  and 
chemical  durability  of  the  waste  forrh, 
however,  can  contribute  greatly  to  the 
successful  isolation  of  radionuclides: 
thus  the  effects  of  radiation  on  physical 
properties  and  chemical  durability  of 
waste  forms  are  of  great  importance.  The 
changes  in  chemical  and  physical 
properties  occur  over  relatively  long 
periods  of  storage,  up  to  a  million  years, 
and  at  temperatures  that  range  from  100 
to  300  degrees  Celsius,  depending  on 
waste  loading,  age  of  the  waste,  depth 
of  burial,  and  the  repository-specific 
geothfermal  agent.  Thus,  a  major 
challenge  is  to  effectively  simulate  high- 
dose  radiation  effects  that  will  occur 
over  relatively  low-dose  rates  over  long 
periods  of  time  at  elevated 
temperatures.  Thus  there  is  a  paramount 
need  for  improved  understanding  and 
modeling  of  the  degradation 
mechanisms  and  behavior  of  primary 
radioactive  waste  hosts  and/or  their 
containment  canisters,  corrosion 
mechanisms  and  prevention  in  aqueous 
and/or  alkali  halide  containing 
environments,  arid  remote  sensing  and 
non-destructive  evaluation. 

Examples  of  specific  science  research 
challenges  include  but  are  not  limited 
to:  basic  measurement  science  and 
sensor  development  required  for  remote 
detection  of  low  concentrations  of 
hydrogen  inside  tanks  and  in 
containers;  basic  analytical  studies 
needed  to  develop  new  methods  for 
chemical  and  physical  characterization 
of  solid  and  liquids  in  slurries  and  for 
development  of  advanced  processing 
methodologies;  basic  instrument 
development  needed  to  perform  in  situ 
radiological  measurements  and  collect 
spatially  resolved  species  and 
concentration  data;  basic  materials  and 
engineering  science  needed  to  develop 
radiation  hardened  instrumentation. 

Retrieval  of  Tank  Waste  and  Tank 
Closure 

Underground  tanks  throughout  the 
DOE  in  Hanford.  Savannah  River,  Oak 
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Ridge,  and  Idaho  have  stored  a  diverse 
accumulation  of  wastes  during  the  past 
fifty  years  of  weapons  and  fuel 
production.  If  these  tanks  were 
entrapped  in  a  manner  that  would 
preclude  the  escape  into  the 
environment  for  hundreds  qf  years, 
there  would  be  no  reason  to  disturb 
them.  llowever.  a  number  of  the  storage 
tanks  are  approaching  the  end  of  their 
design  life.  At  the  four  sites,  90  tanks 
have  either  leaked  or  are  assumed  to 
have  leaked  waste  into  the  soil  and 
sediments  near  the  tanks. 

Recently,  dewatering  processes  have 
removed  much  of  the  free  liquid  from 
the  alkaline  waste  tanks.  The  tanks  now 
contain  wastes  ranging  in  consistency 
from  remaining  supemate  and  soft 
sludge  to  concrete-like  saltcake.  Tanks 
also  contain  miscellaneous  foreign 
objects  such  as  Portland  cement, 
measuring  tapes,  samarium  balls,  and 
in-tank  hardware  such  as  cooling  coils 
and  piping.  Unlimited  sluicing,  adding 
large  quantities  of  water  to  suspend 
solids,  is  the  baseline  method  for  sludge 
removal  from  tanks.  This  process  is  not 
capable  of  retrieving  all  of  the  material 
from  tanks.  Besides  dealing  with  aging 
tanks  and  difficult  wastes,  retrieval  also 
faces  the  problem  of  the  tank  design 
itself.  Retrieval  tools  must  be  able  to 
enter  the  tanks,  which  are  under  an 
average  of  10  feet  of  soil,  through  small 
openings  called  risers  in  the  tops  of  the 
tanks. 

Retrieval  of  tank  waste  and  tank 
closure  requires  tooling  and  process 
alternative  enhancements  to  mixing  and 
mobilizing  bulk  waste  as  well  as 
dislodging  and  conveying  heels.  Heel 
removal  is  linked  to  tank  closure.  The 
working  tools  and  removal  devices 
being  developed  include  suction 
devices,  nibblizing  devices,  water  and 
air  jets,  waste  conditioning  devices,  grit 
blasting  devices,  transport  and 
conveyance  devices,  cutting  and 
extraction  tools,  monitoring  devices, 
and  various  mechanical  devices  for 
recovery  or  repair  of  waste  dislodging 
and  conveyance  tools. 

The  areas  directly  below  the  access 
risers  are  often  disturbed  or  contain  a 
significant  amount  of  discarded  debris. 
Therefore,  evaluation  of  tank  waste 
characteristics  by  measurements  taken 
at  these  locations  may  not  be 
representative  of  the  properties  of  the 
waste  in  other  areas  of  the  tanks. 

To  monitor  current  conditions  and 
plan  for  tank  remediation,  more 
information  on  the  tank  conditions  and 
their  contents  is  required.  Current 
methods  used  at  DOE  tank  sites  are 
limited  to  positioning  sensors, 
instruments,  and  devices  to  locations 
directly  below  access  penetrations  or 


attached  to  a  robotic  arm  for  off-riser 
positioning.  These  systems  can  only 
deploy  one  type  of  sensor,  requiring 
multiple  systems  to  perform  more  than 
one  function  in  the  tank. 

Currently,  decisions  regarding 
necessary  retrieval  technologies, 
retrieval  efficiencies,  retrieval  durations, 
and  costs  are  highly  uncertain. 
Although  tank  closure  has  been 
completed  on  only  two  HLW  tanks  (at 
Savaimah  River),  the  tank  contents 
proved  amenable  to  waste  retrieval 
using  current  technology.  DOE  has  just 
begun  to  address  the  issue  of  how  clean 
a  tank  must  become  before  it  is  closed. 
Continued  demonstration  that  tank 
closure  criteria  can  be  developed  and 
implemented  will  provide  substantial 
benefit  to  DOE. 

A  related  problem  that  retrieval 
process  development  is  examining,  is 
the  current  lack  of  a  retrieval  decision 
support  tool  for  the  end  users.  As 
development  activities  move  forward 
toward  collection  of  retrieval 
performance  and  cost  data,  it  has 
become  very  evident  that  the  various 
sites  across  the  complex  need  to  have  a 
decision  tool  to  assist  end  users  with 
respect  to  waste  retrieval  and  tank 
closure.  Tank  closure  is  intimately  tied 
to  retrieval,  and  the  sensitivity  of 
closure  criteria  to  waste  retrieval  is 
expected  to  be  very  large. 

All  the  existing  processes  and 
technologies  that  could  be  used  as  a 
baseline  for  tank  remediation  have  not 
yet  been  identified.  Identifying  these 
processes  is  one  of  EM's  major  issues  in 
addressing  the  tank  problems.  The 
overall  purpose  of  retrieval 
enhancements  is  to  continue  to  lead  the 
efforts  in  the  basic  imderstanding  and 
development  of  retrieval  processes  in 
which  waste  is  mobilized  sufficiently  to 
be  transferred  out  of  tanks  in  a  cost- 
effective  and  safe  manner.  From  that 
basic  understanding,  data  are  provided 
to  end  users  to  assist  them  in  the 
retrieval  decisionmaking  process.  The 
overall  purpose  of  retrieval 
enhancements  is  to  identify  processes 
that  can  be  used  to  reduce  cost,  improve 
efficiency,  and  reduce  programmatic 
risk. 

The  hermetic  sealing  and  closure  of 
containment  vessels  and  the  long  term 
resistance  to  corrosion  and  stress 
corrosion  cracking  and  failure  of  such 
seals  and  closures  warrants  attention. 
Routine  or  conventional  welding  and 
joining  procedures,  while  adequate  to 
form  hermetic  seals  in  a  non-hostile 
environment,  may  result  in  local 
composition  gradients  across  weld  or 
join  interfaces  and  heat-affected-zones 
that  create  local  electrochemical  cells 
that  are  vulnerable  to  galvanic 


degradation  and/or  corrosion  related 
cracking.  Research  is  needed  to 
establish  reliable  welding  or  joining 
procedures  that  wrill  not  result  in  either- 
the  establishment  of  local  gradients  in 
chemical  composition  or  in  grain- 
boundary  depletion  of  passivating 
chemical  elements  at  welding  or  joining 
closures. 

Basic  engineering  and  separation 
science  studies  are  needed  to  support 
tank  remediation  of  liquids  which 
contain  high  conceiitrations  of  solids. 

Pretreatment  and  Separation  Processes 
for  Tank  Waste 

DOE  has  about  90  million  gallons  of 
HLW  and  LLW  stored  in  tanks  at  four 
primary  sites  within  the  DOE  complex. 
It  is  neither  cost-effective  nor  practical 
to  treat  and  dispose  of  all  of  the  tank 
waste  to  meet  the  requirements  of  the 
HLW  repository  program  and  the 
Nuclear  Waste  Policy  Act. 

The  current  baseline  technology 
systems  for  waste  pretreatment  at  DOE's 
tank  waste  sites  are  expensive. 
Technology  gaps  exist.  Large  volumes  of 
HLW  will  be  generated,  while  there  is 
limited  space  in  the  planned  Nuclear 
Waste  Repository  for  HLW  from  DOE. 
Even  if  adequate  space  were  made 
available,  treatment  and  disposal  of 
HLW  is  still  very  expensive,  estimated 
to  be  about  $1  million  for  each  canister 
of  vitrified  HLW. 

Only  a  small  fraction  of  the  waste,  by 
weight,  is  made  up  of  radionuclides. 
The  bulk  of  the  waste  is  chemical 
constituents  intermingled  with,  and 
sometimes  chemically  bonded  to,  the 
radionuclides.  However,  the  chemicals 
and  radionuclides  can  be  separated  into 
HLW  and  LLW  fractions  for  easier 
treatment  and  disposal. 

Most  of  the  waste  stored  in  tanks  was 
put  there  as  a  result  of  nuclear  fuel 
processing  for  weapons  production.  In 
that  process,  irradiated  friel  and  its 
cladding  were  first  dissolved,  uranium 
and  plutonium  were  recovered  as 
products,  and  the  highly  radioactive 
fission  product  wastes  were 
concentrated  and  sent  to  tanks  for  long- 
term  storage. 

Fuel  processing  at  Savannah  River  did 
not  change  substantially  fit>m  the 
beginning  of  operations  in  about  1955  to 
the  present.  While  these  wastes  are 
fairly  uniform,  they  still  require 
pretreatment  to  separate  the  LLW  from 
HLW  prior  to  immobilization.  Waste  at 
Idaho  is  stored  at  acidic  pH  in  stainless 
steel  tanks.  Much  of  it  has  already  been 
calcined  at  high  temperature  to  a  dry 
powder.  Tank  wastes  at  Oak  Ridge  are 
small  in  volume  (less  than  1  million 
gallons)  and  radionuclide  inventory 
(0.16  MCi)  compared  to  other  sites  (33 
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million  gallons  ani  1  534  MCi  at 
Savannah  River  and  55  million  gallons 
and  198  MCi  at  Hanford). 

At  Hanford,  seVQral  processes  were 
used  over  the  year^  (b^inning  in  1944), 
each  with  a  differfebt  chemical  process. 
This  resulted  in  cKRerent  waste  volumes 
and  compositions.  Wastes  at  Hanford 
and  Savannah  RiV^r  are  stored  as  highly 
alkaline  material  s|>  as  not  to  corrode  the 
carbon  steel  tanks.  The  process  of 
converting  the  waste  from  acid  to 
alkaline  resulted  in  the  formation  of 
different  physical  lorms  within  the 
waste. 

The  primary  foiips  of  waste  in  tanks 
are  sludge,  saltcake.  and  liquid.  The 
bulk  of  the  radioatkivity  is  known  to  be 
in  the  sludge  whidili  m^es  it  the  largest 
source  of  HLW.  Sdltcake  is 
characteristic  of  the  liquid  waste  with 
most  of  the  water  removed.  Saltcake  is 
found  primarily  ii|  older  single-shell 
tanks  at  Hanforid.  1 1 

Saltcake  and  liqjuid  waste  contain 
mostly  sodium  nitrate  and  sodium 
hydroxide  salts.  They  also  contain 
soluble  radionuclides  such  as  cesium. 
Strontium,  technequm,  and  transuranics 
are  also  present  in'  Varying 
concentrations.  The  radionuclides  must 
be  removed,  leaving  a  large  portion  of 
waste  to  be  treated  and  disposed  of  as 
LLW  and  a  very  sifiall  portion  that  is 
combined  with  HLW  from  sludge  for 
subsequent  treatmoit  and  disposition. 
Waste  in  tanks  hds  been  blended  and 
evaporated  to  conserve  space.  Although 
sludge  contains  mwt  of  the 
radionuclides,  thelamount  of  HLW  glass 
produced  (vitrification  is  the  preferred 
treatment  of  HLWJ  pould  be  very  high 
without  pretreatment  of  the  sludge. 
Pretreatment  of  the  sludge  by  washing 
with  alkaline  solution  can  remove 
certain  nonradioactive  constituents  and 
reduce  the  volum^bf  HLW. 
Pretreatment  can  al^  remove 
constituents  that  cpjuld  degrade  the 
stability  of  HLW  glass.  If  the  alkaline 
sludge  washing  is  not  effective,  some 
sludge  may  need  to  be  dissolveid  in  acid 
and  treated  by  extr^on  techniques  to 
make  a  suitable  feekl  to  HLW 
vitrification.  This  ^^tion  is  currently 
outside  the  sites  badeline. 

The  pretreatment  functional  area 
seeks  to  address  mjiltiple  needs  across 
the  DOE  complex,  tube  primary 
objectives  are  to  reduce  the  volume  of 
HLW,  reduce  hazai^s  associated  with 
treating  LLW,  and  ntinimize  the 
generation  of  secondary  waste. 

The  concentration  of  certain  chemical 
constituents  such  aj^  phosphorus,  sulfur, 
and  chromium  in  s  ^dge  can  greatly 
increase  the  volum  >{  of  HLW  glass 
produced  upon  vitiification  of  the 
sludge.  These  comjMnents  have  limited 


solubility  in  the  molten  glass  at  very 
low  concentrations.  Some  sludge  has 
high  concentrations  of  aluminum 
compounds  which  can  also  be  a    ° 
controlling  factor  in  determining  the 
volume  of  HLW  glass  produced. 
Aluminum  above  a  threshold 
concentration  in  the  glass  must  be 
balanced  with  proportional  amounts  of 
other  glass-forming  constituents  such  as 
silica.  There  are  estimated  to  be  25 
different  types  of  sludge  at  Hanford 
distributed  among  more  than  100  tanks. 
Samples  from  49  tanks  would  represent 
approximately  93  percent  sludge  in 
Hanford  tanks.  Testing  of  enhanced 
sludge  washing,  the  combination  of 
caustic  leaching  and  water  washing  of 
sludge,  on  all  of  these  samples  is  needed 
to  determine  whether  enhanced  sludge 
washing  will  result  in  an  acceptable 
volume  of  HLW  glass  destined  for  the  . 
repository  and  will  allow  processing  in 
existing  carbon  steel  tanks  at  Hanford 
and  Savannah  River. 

The  efficiency  of  enhanced  sludge 
washing  is  not  completely  understood. 
Inadequate  removal  of  key  sludge 
components  could  result  in  production 
of  an  unacceptably  large  volume  of 
HLW  glass.  Improvements  are  needed  to 
increase  the  separation  of  key  sludge 
constituents  from  the  HLW. 

Enhanced  sludge  washing  is  planned 
to  be  performed  batchwise  in  lai^ge 
double-shell  tanks  of  nominal  one 
million  gallon  capacity.  This  will 
generate  substantial  volumes  of  waste 
solutions  which  require  treatment  and 
disposal  as  LLW.  Settling  times  for 
suspended  solids  may  be  excessive  and 
the  possibility  of  colloid  or  gel 
formation  could  prohibit  lai^e-scale 
processing.  Alternatives  are  needed  that 
will  reduce  the  amount  of  chemical 
addition  required  and  prevent  the 
possibility  of  colloid  formation.  Sludge 
at  Savannah  River,  Hanford,  and  Oak 
Ridge  will  be  washed  to  remove  soluble 
components  prior  to  HLW  vitrification. 
Removing  suspended  solids  from  the 
wash  solutions  is  inherently  inefficient 
due  to  long  intervals  required  for  the 
solids  to  settle  out  The  baseline  process 
for  sludge  washing  at  Savannah  River 
and  Hanford  is  done  batchwise  in  lai^e, 
one-million  gallon  underground  storage 
tanks.  This  requires  large  volumes  of 
wash  solution,  powerful  mixing  pumps, 
and  long  settling  times.  Retrieval  of 
waste  using  large  volumes  of  dilution 
water  is  planned  at  Hanford.  To 
consider  the  benefits  of  flocculent 
addition  and  the  possibility  of  using 
countercurrent  decantation  to  help 
optimize  sludge  washing,  the  settling 
characteristics  of  the  solids  need  to  be 
determined. 


Baseline  sludge  washing  processes  at 
both  Hanford  and  Savannah  River  call 
for  large  volumes  of  caustic  (sodium 
hydroxide)  solution.  The  supernatant 
from  sludge  washing  then  becomes  feed 
to  LLW  treatment.  The  added  caustic 
can  be  recovered  after  washing  and 
recycled  to  subsequent  sludge  washing 
steps.  In  addition,  the  HLW  sludge  at 
Hanford  and  Savannah  River  contains 
large  quantities  of  sodium  salts  that  can, 
in  principle,  be  recovered  as  sodium 
hydroxide  and  also  be  recycled. 

Approximately  1.8  million  gallons  of 
acidic  liquid  waste  are  stored  in  single- 
shell,  stainless  steel,  imderground 
storage  tanks  at  Idaho.  In  1992  a  Notice 
of  Noncompliance  was  filed  stating  that 
the  tanks  did  not  meet  secondary 
containment  requirements  of  the 
Resource  Conservation  and  Recovery 
Act.  Subsequently,  an  agreement  was 
reached  between  DOE,  the 
Environmental  Protection  Agency,  and 
the  Idaho  Department  of  Health  and 
Welfare  that  commits  DOE  to  remove 
the  liquid  waste  from  all  underground 
tanks  by  the  yiear  2015.  Recent 
discussions  with  the  state  of  Idaho  have 
accelerated  this  date  to  2012. 

The  baseline  treatment  for  Idaho 
liquid  wastes  produced  after  2012  is  the 
fiill  treatment  option,  wherein  actinides 
and  fission  products  will  be  removed 
from  the  Uquid  waste  and  HLW  calcine. 
The  depleted  stream  will  be  processed 
to  Class  A  LLW  standards  and  the 
radionuclides  will  be  immobilized  in  an 
HLW  fraction. 

The  transuranic  extraction  process  for 
removal  of  actinides,  or  transuranics, 
from  acidic  wastes  has  been  tested  on 
actual  Idaho  waste  in  continuous 
countercurrent  process  equipment.  The 
strontium  extraction  process  shows 
promise  for  co-extraction  of  strontium 
and  technetium  and  also  has  been 
demonstrated  on  Idaho  waste  in 
continuous  countercurrent  operation. 

DOE'S  underground  storage  tanks 
contain  liquid  wastes  with  high 
concentrations  of  radioactive  cesium. 
The  various  processes  for  retrieving  and 
redissolution  of  HLW  calcine  for 
pretreatment  are  not  fully  demonstrated. 

DOE'S  undei:ground  storage  tanks  at 
Hanford,  Savannah  River,  Oak  Ridge, 
and  Idaho  contain  liquid  wastes  with 
high  concentrations  of  radioactive 
cesium.  Cesium  is  the  primary 
radioactive  constituent  found  in 
alkaline  supernatant  wastes.  Since  the 
primary  chemical  components  of 
alkaline  supematants  are  sodium  nitrate 
and  sodium  hydroxide,  the  majority  of 
the  waste  could  be  disposed  of  as  LLW 
if  the  radioactivity  could  be  reduced 
below  Nuclear  Regulatory  Commission 
limits.  Processes  have  been 
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demonstrated  that  removed  cesium  from 
alkaline  su(>ematants  and  concentrate  it 
for  eventual  treatment  and  disposal  as 
HLW. 

At  Hanford,  cesium  must  be  removed 
to  a  very  low  level  (3  Ci/m3)  to  allow 
supernatant  waste  to  be  treated  as  LLW 
and  disposed  of  in  a  near-surface 
disposal  facility.  The  revised  Hanford 
Federal  Facility  Agreement  and  Consent 
Oder,  or  Tri-Party  Agreement  (between 
DOE,  Environmental  Protection  Agency 
and  the  Washington  State  Department  of 
Ecology)  also  recommends  treatment  of 
LLW  in  a  contact-maintained  or 
minimally  shielded  vitrification  facility 
to  speed  remediation  and  reduce  costs. 
Cesium  removal  performance  data  are 
needed  to  estimate  dose  rates  for  this 
process  and  provide  input  to  the  design 
of  an  LLW  pretreatment  facility  for 
Hanford  supematants. 

At  Savannah  River,  cesium  removal 
by  ion  exchange  may  be  needed  as  an 
alternative  to  the  current  in-tank 
precipitation  process.  Cesium  ion 
exchange  may  also  be  needed  to 
separate  cesium  from  Defense  Waste 
Processing  Facility  recycle,  or  offgas 
condensate,  to  greatly  reduce  the 
amount  of  cesium  that  is  routed  back  to 
the  waste  storage  tanks. 

Technetium  (Tc)-99  has  a  long  half- 
life  (210,000  years)  and  is  very  mobile 
in  the  environment  when  in  the  form  of 
the  pertechnetate  ion.  Removal  of  Tc 
from  alkaline  supematants  and  sludge 
washing  liquids  is  expected  to  be 
required  at  Hanford  to  permit  treatment 
and  disposal  of  these  wastes  as  LLW. 
The  disposal  requirements  are  being 
determined  by  the  long-term 
performance  assessment  of  the  LLW 
waste  form  in  the  disposal  site 
environment.  It  is  also  expected  that  Tc 
removal  will  be  required  for  at  least 
some  wastes  to  meet  Nuclear  Regulatory 
Commission  LLW  criteria  for 
radioactive  content.  To  meet  these 
expected  requirements,  there  is  a  need 
to  develop  technology  that  will  separate 
this  extremely  long-lived  radionuclide 
from  the  LLW  stream  and  concentrate  it 
for  feed  to  HLW  vitrification. 
A  number  of  liquid  streams 
encountered  in  tank  waste  pretreatment 
contain  fine  particulate  suspended 
solids.  These  streams  may  include  tank 
waste  supernatant,  waste  retrieval 
sluicing  water,  and  sludge  wash 
solutions.  Other  process  streams  with 
potential  for  suspended  solids  include 
evaporator  products  and  ion  exchange 
feed  and  product  streams.  Suspended 
solids  will  foul  process  equipment  such 
as  ion  exchangers.  Radioactive  solids 
will  carry  over  into  liquid  streams 
destined  for  LLW  treatment,  increasing 
waste  volume  for  disposal  and 


increasing  the  need  for  shielding  of 
process  equipment.  Streams  with  solid/ 
liquid  separation  needs  exist  at  all  of  the 
DOE  tank  waste  sites. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to:  fundamental  analytical 
chemical  studies  needed  for 
improvement  of  separation  processes; 
materials  science  of  waste  forms 
germane  to  their  performance; 
elucidation  of  technetium  chemistry; 
basic  engineering  and  separation 
science  studies  required  to  support 
pretreatment  activities  and  the 
development  of  solid/liquid  separations; 
fundamental  separations  chemistry  of 
precipitating  agent  and  ion  exchange 
media  needed  to  supp>ort  the 
development  of  improved  methods  for 
decontamination  of  HLW;  fundamental 
physical  chemistry  studies  of  sodium 
nitrate/nitrite  needed  for  HLW 
processing;  basic  materials  science 
studies  concerned  with  the  dissolution 
of  mixed  oxide  materials  characteristic 
of  calcine  waste  needed  to  design 
improved  pretreatment  processes;  basic 
chemistry  of  sodium  when  mixed  with 
rare  earth  oxides  needed  for  the 
development  of  alternative  HLW  forms; 
fundamental  chemical  studies 
associated  with  high  temperature 
(SOCC)  calcination  of  nitrate  solutions 
using  agents  others  than  sugar  needed 
for  advanced  HLW  calcination 
processing. 

Waste  Immobilization  and  Disposal 

Waste  immobilization  technology 
converts  radioactive  waste  into  solid 
waste  forms  which  will  last  in  natural 
environments  for  thousands  of  years. 
Wastes  requiring  immobilization  at  DOE 
sites  include  LLW  such  as  the  pretreated 
liquid  waste  fit)m  waste  tanks  and  HLW 
such  as  the  tank  sludge.  There  are  also 
a  number  of  secondary  wastes  requiring 
immobilization  that  result  from  tank 
waste  remediation  operations,  such  as 
resins  from  cesium  and  technetium 
removal  operations. 

The  baseline  technologies  to 
immobilize  radioactive  wastes  from 
underground  storage  tanks  at  DOE  sites 
include  converting  LLW  to  either  grout 
or  glass  and  converting  HLW  to 
borosilicate  glass.  Grout  is  a  cement- 
based  waste  form  that  is  produced  in  a 
mixer  tank  and  then  poured  into 
canisters  or  pumped  into  vaults.  Glass 
waste  forms  are  created  in  a  ceramic- 
lined  metal  furnace  called  a  melter. 
Tank  waste  and  dry  materials  used  to 
form  glass  are  mixed  and  heated  in  the 
melter  to  temperatures  ranging  from 
LBOCF  to  2,700°?.  The  molten  mixture 
is  then  poured  into  teg-shaped  canisters 
for  storage  and  disposal.  The  working 


assumption  is  that  the  LLW  will  be 
disposed  of  on  site,  or  at  the  Waste 
Isolation  Pilot  Plant  if  transuranic 
elements  are  present.  The  HLW  will  be 
shipped  for  off-site  disposal  in  a 
licensed  HLW  repository,  such  as  the 
one  proposed  at  Yucca  Mountain. 
Nevada. 

Methods  are  needed  to  immobilize  the 
LLW  fraction  resulting  from  the 
separation  of  radionuclides  from  the 
liquid  and  high-level  calcine  wastes  at 
Idaho.  LLW  is  to  be  mixed  with  grout, 
poured  into  steel  drums,  and  transfiarred 
to  an  interim  storage  facility,  but 
alternatives  are  being  considered.  Tests 
must  be  conducted  with  surrogate  and 
actual  wastes  to  support  selection  of  a 
final  waste  form.  Savannah  River  has 
selected  saltstone  grout  (pump>ed  to 
above  ground  concrete  vaults  and 
solidified)  as  the  final  waste  form. 
Savannah  River  would  like  to  evaluate 
LLW  glass  as  an  alternative  to  saltstone 
disposal. 

DOE  sites  at  Hanford.  Savannah  River. 
Idaho  and  Oak  Ridge  will  remove 
cesium  frx)m  the  hazardous  radioactive 
liquid  waste  in  the  underground  storage 
tanks.  If  cesium  is  removed,  it  costs  less 
to  treat  the  rest  of  the  waste.  However, 
cesium  removal  from  tank  waste,  while 
cost-effective,  creates  a  significant 
volume  of  solid  waste  that  must  be 
turned  into  a  final  waste  form  for 
ultimate  disposal.  The  plan  is  to 
separate  cesium  from  the  liquid  waste 
using  ion  exchange  or  other  separations 
media,  treat  the  cesium-loaded 
separations  media  to  prepare  it  for 
vitrification,  and  convert  the  cesium 
product  into  a  glass  waste  form  suitable 
for  final  disposal.  Personnel  exposures 
during  processing  and  the  amount  of 
hazardous  species  in  the  offjgases  must 
be  kept  within  safe  limits  at  all  times. 

The  eniectiveness  of  advanced 
oxidation  technology  for  treating 
organic  cesium-loaded  separations 
media  prior  to  vitrification  is  not 
proven.  After  a  suitable  melter  feed  is 
obtained,  vitrification  of  the  cesium- 
loaded  media  must  be  demonstrated. 
Technology  development  is  needed 
because:  (1)  Compounds  are  in  the 
separation  media  that  must  be  destroyed 
or  they  will  cause  flammability 
problems  in  the  melter  and  decrease  the 
durability  and  waste  loading  of  the  final 
waste  form,  (2)  high  beta/gamma  dose 
rates  are  associated  with  handling 
cesium-containing  waste,  and  (3) 
cesium  volatizes  in  the  melter  and 
becomes  a  highly  radioactive  offgas 
problem. 

Confidence  and  assurance  that  long- 
term  immobilization  will  be  successful 
in  borosilicate  glass  warrants  research 
and  improved  understanding  of  the 
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structural  and  tihermodynanuc 
properties  of  glass  (including  the 
structure  and  energetics  of  stable  and 
metastable  pha^^),  systematic 
irradiation  studiies  that  will  simulate 
long-term  self-irradiation  doses  and 
spectra  (includli^g  archived  glasses 
containing  Pu  or  Cm,  and  over  the 
widest  range  of  (Jose,  dose  rate  and  ■ 
temperature)  ai^d  predictive  theory  and 
modeling  based  bn  computer 
simulations  (including  ab  initio,  Monte 
Carlo,  and  other  methods). 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
hmited  to:  fundamental  chemical 
studies  needed  to  determine  species 
concentrations  above  molten  glass 
solutions  containing  heavy  metals, 
cesium,  strontii^n,  lanthanides, 
actinides,  with  and  without  a  cold  cap 
composed  of  unmelted  material; 
materials  science  studies  of  molten 
materials  that  simulate  conditions 
anticipated  dur^g  vitrification  and 
storage  in  vitrifijad  form  of  HLW  needed 
to  develop  impinved  processes  and 
formulations;  fimdamental  physical 
chemistry  studies  of  sodium  nitrate/ 
nitrite  mixtures  .needed  for  HLW 
stabilization.       I 
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BN^JNQ  CODE  S4S(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dodwt  No.  RP97-69-007] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Rling 

December  29, 1997. 

Take  notice  that  on  December  22, 
1997,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Substitute  Third  Revised 
Sheet  No.  230A  to  be  effective 
November  1, 1997. 

CIG  states  that  the  purpose  of  this 
compliance  fiUng  is  to  comply  with  the 
order  issued  October  31. 1997  in  Docket 
No.  RP97-63-O06.  to  reflect  the 
language  in  GISB  Standard  1.3.30 
regarding  zones. 

Any  person  desiring  to  protest  this 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cuhell. 
Secretary. 

[PR  Doc.  98-57  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-94-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

December  29, 1997. 

Take  notice  that  on  December  22, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  January  1,  1998: 

Twenty-third  Revised  Sheet  No.  25 
Twenty-third  Revised  Sheet  No.  26 
Twenty-third  Revised  Sheet  No  27 
Ninth  Revised  Sheet  No.  30A 

Columbia  states  that  the  instant  filing 
is  being  submitted  pursuant  to 
Stipulation  I,  Article  I,  Section  E.  True- 
up  Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408  et 
al..  approved  by  the  Commission  on 
April  17,  1997,  (79  FERC  §61.044 
(1997)).  Under  the  approved  section  of 
the  Settlement,  Columbia  is  required  to 
true-up  its  collections  from  the 
Settlement  Component  for  12-month 
periods  commencing  November  1, 1996. 
The  initial  12-month  period  ended 
October  31, 1997.  Columbia  is  making 
this  true-up  filing  in  compliance  with 
the  Settlement  to  return  an  over- 
recovered  amount  of  $680,404, 
including  interest,  for  the  initial  12- 
month  period  through  an  adjustment  to 
the  Settlement  Component  of  the  base 
rates  for  the  period  January  1, 1998 
through  October  31, 1998. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  98-61  Filed  1-2-98;  8:45  amj 

BILUNG  CODE  «717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-a-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Tariff  Filing 

December  29,  1997. 

Take  notice  that  on  Etecember  15, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  two 
Transportation  Service  Agreements 
(TSAs)  between  El  Paso  and  Pemex  Gas 
y  Petroquimica  Basica  (Pemex)  and 
Sixth  Revised  Sheet  No.  1  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A. 

El  Paso  states  that  it  is  submitting  the 
TSAs  for  Commission  approval  since 
the  TSAs  contain  payment  provisions 
which  differ  from  El  Paso's  Volume  No. 
1-A  Form  of  Transportation  Service 
Agreements  and  General  Terms  and 
Conditions.  The  TSAs  and  the  tariff 
sheet,  which  references  the  TSAs,  are 
proposed  to  become  effective  on  January 
14.  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this>filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  98-50  Filed  1-2-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT98-10-000] 

Equitrans,  LP.  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  29, 1997. 

Take  notice  that  on  December  22, 
1997,  Equitrans.  LP.  (Equitrans). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  become 
effective  January  1. 1998: 

Seventh  Revised  Sheet  No.  400 
Ninth  Revised  Sheet  No.  401 

Equitrans  states  that  this  filing  is 
made  to  update  Equitrans'  index  of 
customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Customers  to  be 
included  in  the  tariffs  of  interstate 
pipelines  and  required  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
reflect  changes  in  contract  activity. 
Equitrans  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  tariff  sheets  to  take  effect  on 
January  1. 1998.  the  first  calendar 
quarter,  in  accordance  with  Order  No. 
581. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Sheet,  N.E.,  Washington,  D.C.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qspies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretory. 
(PR  Doc.  98-52  Filed  1-2-98;  8:45  am] 

BILUNG  COOE  6717-«1-M 


DEPARTMI 

Federal  En 
Commissic 


UMI 


DEPARTMENT  0=  ENERGY 


Federal  Energy 
Commission 


Federal  Register  /  Vol.  63.  No.  2  /  Monday,  January  5.  1998  /  Notices 


221 


•gulatory 
43- 


[Docket  No.  CP98-  43-000] 

Great  Lal(es  Gas  transmission  Limited 
Partnership;  Notice  of  Application 

December  29, 1997. 

Take  notice  that  pn  December  17, 
1997,  Great  Lakesj^as  Transmission 
Limited  Partnershjif)  (Great  Lakes),  One 
Woodward  Avenii0,  Suite  1600,  Detroit, 
MI  48226,  filed  an  abbreviated 
application  pursu  iiit  to  Section  7(c)  of 
the  Natural  Gas  Afci  and  Sections  157.7 
of  the  Commission's  Regulations  for  a 
certificate  of  publk  convenience  and 
necessity  authorizing  the  construction 
of  mainline  pipeline  looping  in 
Mackinac  County,  Michigan,  all  as  more 
fully  set  forth- in  the  application  that  is 
on  file  with  the  Fat  eral  Energy 
Regulatory  Comml!  sion  and  open  to 
public  inspection.[^ 

Specifically,  Great  Lakes  seeks 
authorization  to  construct  and  operate 
14.1  miles  of  12. 7i  inch  diameter 
pipeline  looping  v^  lich  would  complete 
the  looping  of  the  list  remaining  single- 
line  portion  of  its  ^ult  Mainline 
Extension  in  Mackinac  County  in 
Michigan's  Upper  Feninsula.  This 
project,  which  Greblt  lakes  refers  to  as 
the  Sauh  Looping  Project,  is  estimated 
to  cost  $11,100,004 

Great  lakes  states  that  the  purpose  of 
the  looping  is  to  pnivide  system 
flexibility  and  reliability,  and  will 
confer  benefits  to  existing  system 
customers.  For  this  ^ason.  Great  Lakes 
request  that  the  CoUimission  pre- 
determine that  the  qosts  associated  with 
the  proposed  faciliMes  qualify  for  rolled 
in  rate  treatment. 

Any  person  desiHng  to  participate  in 
the  hearing  processor  to  make  any 
protest  with  reference  to  said 
application  should  i)n  or  before  January 
12,  1998,  file  with  the  Federal  Energy 
Regulatory  Commiition,  888  First 
Street,  N.E.,  Washih^ton,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  thjei  requirements  of  the 


Commission's  Ruleis 
Procedure  (18  CFR 
and  the  Regulation^ 
GasAct  (18CFRl5i> 


filed  with  the  Comi  Mission  will  be 


considered  by  it  in 


of  Practice  and 
i85.214  or  385.211) 
under  the  Natural 
.10).  All  protests 


c  etermining  the 


appropriate  action  o  be  taken  but  will 
not  serve  to  make  tli  i  protestants  parties 
to  the  proceeding,  f  le  Commission's 
rules  require  that  pr  >testors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  invo 


wishing  to  become  3 


proceeding  or  to  par  icipate  as  a  party 


ved.  Any  person 
party  to  a 


in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Great  Lakes  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Ca«heU, 

Secretary. 

IFR  Doc.  98-49  Filed  1-2-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-»-000] 

Kentucky  West  Virginia  Gas  Company, 
L.LC.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  29, 1997. 

Take  notice  that  on  December  22, 
1997.  Kentucky  West  Virginia  Gas 
Company,  L.LC,  (Kentucky  West), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheet,  to  become 
effective  January  1,  1998: 

Second  Revised  Sheet  No.  320 

Kentucky  West  states  that  this  filing  is 
made  to  update  Kentucky  West's  index 
of  customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Customers  to  be 
included  in  the  tariffs  of  interstate 
pipelines  and  required  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
reflect  changes  in  contract  activity. 
Kentucky  West  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  tariff  sheet  to  take  effect  on 
January  1, 1998,  the  first  calendar 
quarter,  in  accordance  with  Order  No. 
581. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Casheii, 
Secretary. 
[PR  Doc.  98-51  Filed  l-,2-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-342-004] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

December  29, 1997. 

Take  notice  that  on  December  19, 
1997,  Kern  River  Gas  Transmission 
Company  (Kem  River),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  July  1, 
1998: 

Fourth  Revised  Sheet  No.  70 
Original  Sheet  No.  140 
Original  Sheet  No.  141 
Original  Sheet  No.  142 
Sheet  Nos.  143-199 
Fourth  Revised  Sheet  No.  500-A 
Fourth  Revised  Sheet  No.  60O-A 
Fourth  Revised  Sheet  No.  700-A 
First  Revised  Sheet  No.  891 

Kem  River  states  that  the  piu-pose  of 
this  filing  is  to  comply  with  the 
Commission's  November  19, 1997, 
Order  on  Rehearing  in  this  proceeding, 
which  directed  Kem  River  to  submit  a 
pooling  proposal  consistent  with  the 
GISB  standards. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP97-342. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  98-59  Filed  1-2-98;  8:45  ami 
BILUNG  CODE  S717-01-M 


[Docket  No.  RP98-«5-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Tariff  Sheets 

December  29, 1997. 

Take  notice  that  on  December  23, 
1997,  Koch  Gateway  Pi|}eline  company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  January  23, 1998: 

Second  Revised  Sheet  No.  1404 
First  Revised  Sheet  No.  1405 
Second  Revised  Sheet  No.  1407 

Koch  states  that  the  above  referenced 
tariff  sheets  are  being  submitted  to 
reflect  the  removal  of  Section  7.3(b) 
bom  Koch's  currently  effective  tariff. 
This  section  was  originally  filed  to 
disclose  assets  that  were  shared  under 
the  United  Gas  umbrella  between 
United  Gas  Pipe  Line  Company  and  the 
affiliated  companies  of  Gulf  South.  As 
part  of  the  industry  restmcturing  and 
the  Koch  acquisition  these  assets  were 
consolidated  into  United  Gas  Pipeline 
Company  and  the  affiliated  companies 
were  dissolved  in  December,  1993.  All 
of  these  operating  assets  are  now  owned 
and  operated  by  Koch  Gateway  Pipeline 
Company. 

Koch  also  states  that  it  has  served 
copies  of  the  instant  filing  upon  each 
affected  customer,  interested  state 
commissions,  and  other  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  th^ 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
hot  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  98-62  Filed  1-2-98;  8:45  am] 

BiLLINQ  CODE  «717-01-M 


[Docket  Nos.  RP95-326-014  and  RP95-242- 
013] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

December  29, 1997. 

Take  notice  that  on  December  22, 
1997,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Substitute 
Seventeenth  Revised  Sheet  No.  14  and 
Fifth  Revised  Sheet  No.  21,  to  be 
effective  December  1, 1997  and  January 
1, 1998,  respectively. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  two  elements  of 
the  Stipulation  and  Agreenuent 
(Settlement)  filed  by  Natural  on  May  31, 
1996,  and  approved  by  the  Commission 
in  a  letter  order  issued  on  November  3, 
1997  in  Docket  Nos.  RP95-326-010  and 
RP95-242-O10.  The  revised  tariff  sheets 
correct  a  minor  clerical  error  in  the  ITS 
rate  matrix  and  institute  certain 
increased  Settlement  rates  under  Rate 
Schedule  FSS. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
December  1, 1997  and  January  1, 1998. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  in  Docket  Nos.  RP95- 
325  and  RP95-242. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section         ' 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  CommissiiHi 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  98-055  Filed  1-2-98;  8:45  am) 

BH.UN6  CODE  •717-01-M 
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DEPARTMENT  dif  ENERGY 

Federal  Energy  Ijl^ulatory 
Commission 


[Docket  Nos.  RP95fa26-015  and  RP95-242- 
014] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  pf  Compliance  Filing 

December  29, 1997. 

Take  notice  thai 
1997.  Natural  Gad 


on  December  22, 
ipeline  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  das  Tariff.  Sixth 
Revised  Voliune  n)d.  1.  Substitute 
Fourth  Revised  Steet  No.  21.  to  be 
effective  December  1. 1997. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  Ivvith  the 
Commission's  lettidr  order  issued 
December  15. 199|7J  in  Docket  Nos. 
RP95-326-000,  ettl..  and  RP95-242- 
000.  et  al.,  which  required  Natural  to 
reflect  certain  rediijced  rates  under  Rate 
Schedule  ESS.  The  filing  also  includes 
an  explanation  of  the  rate  applicable  to 
the  LN  option  und*r  Rate  Schedules 
FTS  and  FTS-G.  as  required  by  the 
letter  order. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheet  to  become  effective  on 
December  1. 1997] 

Natural  states  that  copies  of  the  filing 
have  been  mailed  ^6  Natural's 
customers,  interested  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  in  Docket  Nos.  RP95- 
325  and  RP95-242J. 

Any  person  desiring  to  protest  said 
filing  should  file  aiprotest  with  the 
Federal  Energy  Re^latory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordaqpe  with  Section 
385.211  of  the  Con|i|nission's  Rules  and 
Regulations.  All  siich  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  fejegulations.  Protests 
will  be  considered  iby  the  Commission 
in  determining  the  Appropriate  action  to 
be  taken,  but  will  npt  serve  to  make 
protestants  parties  it^  the  proceeding. 
Copies  of  this  filin^|are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PUblic  Reference 
Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  98-56  Filed  ^2-98;  8:45  am| 

BILUNG  COO€  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-167-008] 

Sea  Robin  Pipeline  Company;  Notice 
of  Refund  Report 

December  29, 1997. 

Take  notice  that  on  December  22. 
1997,  Sea  Robin  Pipeline  Company  (Sea 
Robin),  tendered  for  filing  a  report 
reflecting  billing  adjustments  made  to 
its  shippers  on  December  19,  1997. 

Sea  Robin  states  that  the  report  sets 
forth  the  amount  refunded,  to  all  non- 
contesting  shippers  for  the  period 
January  1. 1997  through  April  30, 1997. 
and  the  amount  billed  to  all  shippers 
(contesting  and  non-contesting)  for  the 
period  fi-om  May  1. 1997.  through 
September  30. 1997.  Sea  Robin  states 
that  the  amounts  refunded  and  adjusted 
have  been  netted  for  each  shipper. 

Such  adjustments  reflect 
implementation  of  the  rates  approved  by 
the  Commission's  November  3,  1997 
Order  in  this  docket  and  as  filed  by  Sea 
Robin  in  the  Stipulation  and  Agreement 
dated  December  31, 1996.  Sea  Robin 
requests  a  waiver  from  the  Commission 
to  charge  no  interest  on  the  amounts 
refunded  and  rebilled  since  almost  all 
shippers  owe  to  Sea  Robin  more  than 
the  amount  refunded  and  the  net  effect 
of  such  interest  charges  would  be 
immaterial.  Sea  Robin  also  requests  a 
waiver  of  Section  6.4  of  the  General 
Terms  and  Conditions  of  its  tariff  to  not 
adjust  shippers'  imbalance  cash-out 
invoices  to  reflect  the  revised  rates  for 
the  affected  period  January-September, 
1997.  Such  waiver  is  appropriate  since 
the  effect  of  the  rate  adjustment  on  the 
Index  Price  calculated  under  Section  6.4 
for  the  cash-out  of  imbalances  is  de 
minimus. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  should  be 
filed  on  or  before  January  6, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  98-54  Filed  1-2-98;  8:45  am] 
BtLUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-«1  a-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

December  29, 1997. 

Take  notice  that  on  December  23. 
1997.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  which 
tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing,  with 
an  effective  date  of  January  22, 1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  modify  Transco's 
September  5, 1997.  filing  in  Docket  No. 
RP97-518-000  (September  5  Filing)  in 
order  to  more  accurately  reflect  the 
Storage  Buyers'  withdrawal  entitlements 
under  Transco's  Rate  Schedule  S-2 
storage  service.  In  the  September  5 
Filing,  Transco  modified  the  provisions 
of  Transco's  Rate  Schedule  S-2  storage 
service  to  conform  to  the  service 
currently  provided  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  to  Transco  under  "Texas 
Eastern's  Rate  Schedule  X-28. 

Transco  states  that  it  has  since 
discovered  that,  while  the  quantity 
limitations  listed  in  Section  B.3  of  Rate 
Schedule  S-2  accurately  reflect  the  total 
withdrawal  entitlements  for  all  of 
Transco's  S-2  customers  in  aggregate, 
applying  the  stated  percentages  to 
individual  customer  withdrawal 
entitlements  results  in  a  quantity  that 
varies  slightly  from  the  daily 
withdrawal  entitlements  stated  in  each 
customer's,  service  agreement  due  to 
small  rounding  differences.  In  order  to 
remedy  this  discrepancy,  Transco  is 
proposing  herein  to  eliminate  the 
percentages  stated  in  Section  6.3  of  Rate 
Schedule  S-2  and  insert,  in  lieu  thereof, 
a  reference  to  the  executed  S-2  service 
agreement  which  sets  forth  the  daily 
withdrawal  quantity  limitations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
-   [FR  Doc.  98-60  Filed  1-2-98;  8:45  ami 

aiLLMG  CODE  •717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ComiTMSslon 

[Docket  No.  RP92-236-010] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

December  29. 1997. 

Take  notice  that  on  December  22, 
1997,  Williston  Basin  Interstate  Pipeline 
Com|}any  (Williston  Basin),  tendered  for 
filing  certain  revised  tariff  sheets  to  First 
and  Second  Revised  Volume  Nos.  1  and 
Original  Volume  Nos.  1-A.  1-B  and  2  of 
its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  Letter  Order 
issued  December  10,  1997  in  Docket 
Nos.  RP92-236-O00.  et  al.,  as  more  fiiUy 
described  in  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretory. 
[FR  Doc.  98-53  Filed  1-2-98;  8:45  ami 

■LUNG  COCC  •717-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-148-007] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

December  29. 1997. 

Take  notice  that  on  December  19. 
1997.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 


Second  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  Appendix  A  and  B  to 
the  filing. 

Williston  Basin  states  that  it  is 
submitting  the  instant  filing  solely  to 
comply  with  the  Commission's  Order  on 
Rehearing  issued  November  19. 1997  in 
Docket  RP97-148-001  which  directed 
Williston  Basin  to  remove  language 
added  to  the  capacity  release  section  of 
its  tariff  and  to  include  the  language  of 
the  GISB  standards  relating  to  capacity 
release  verbatim. 

Williston  Basin  also  states  that  on  July 
1. 1997,  it  filed  tariff  sheets  in  Docket 
No.  RP97-4ia-000  to  make  certain  tariff 
modifications  necessary  to  simplify  and 
enhance  its  current  services  to  its 
customers.  In  its  July  31. 1997.  Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions  in  Docket  No.  RP94-410- 
000,  the  Commission  accepted  the 
proposed  tariff  sheets  effective  August 
1, 1997.  Therefore,  Williston  Basin 
states  that  it  is  also  including  tariff 
sheets  proposed  to  be  effective  August 
1, 1997,  reflecting  the  changes  proposed 
in  the  instant  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulation  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and. 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  filed 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  98-58  Filed  1-2-98;  8:45  am] 

BILUNQ  CODE  trir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5947-3] 

Agency  Information  Collection 
Activities:  Sut>mission  for  OMB 
Review;  Comment  Request;  National 
Health  Protection  Survey  of  Beacttes 

agency:  Envirormiental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  for-warded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
National  Health  Protection  Survey  of 
Beaches.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  4, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
al  (202)  260-2740.  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1814.01. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Health  Protection 
Survey  of  Beaches  (EPA  ICR  No.  ^ 

1814.01).  This  is  a  new  collection.       '^ 

Abstract:  Bagterial  and  other 
microbiological  contaminants  continue 
to  pose  potentially  serious  human 
health  problems  for  the  Nation's 
recreational  waters,  including  bathing 
beaches.  These  adverse  effects  have 
been  one  of  EPA's  long-standing 
concerns.  They  are  directly  related  to 
such  Clean  Water  Act  responsibilities  as 
water  quality  standards  and  surface 
water  quality,  and  to  the  Agency's 
efforts  to  ensiire  that  the  waters  of  the 
United  States  are  "fishable"  and 
"swimmable."  In  1986.  EPA  formally 
issued  a  revision  to  its  bacteriological 
ambient  water  quality  criteria  -- 
recommendations  to  protect  persons 
participating  in  body  contact  recreation. 
Since  that  time,  few  states  have  adopted 
ihe  revised  criteria  and  the  use  of  the 
criteria-has  varied  greatly  from  one 
location  to  the  next.  In  addition,  recent 
studies  have  confirmed  the  adverse 
health  effects  resulting  from  bathing  in  . 
contaminated  waters.  Therefore,  water 
quality  in  bathing  beach  areas  is  a 
critical  concern  to  EPA. 

EPA  believes  there  is  a  need  to 
improve  the  overall  quality  and 
availability  of  public  information  about 
health  protection  activities  at  beaches, 
which  include,  but  are  not  limited  to, 
water  quality  standards,  monitoring  and 
assessment  activities,  and  beach 
closures.  Many  organizations  share 
responsibility  for  these  activities. 
Consequently,  EPA's  OfBce  of  Water 
will  conduct  an  annual  "beach"  survey. 
The  survey  will  be  sent  to 
environmental  health  officials  from 
State,  tribal,  county,  and  city  agencies, 
as  well  as  representatives  from  various 
interest  groups.  It  will  obtain  and  verify 


information 
condition  o: 


UMI 


ubmitted  on 


information  on  tho 
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location  and 


condition  of  swimiming  beaches  and  the 
agencies  and  persons  responsible  for 
maintaining  and  ii$uing  advisories  or 
closings  for  those  bjeaches  at  freshwater 
sites  (the  Great  Lakfes  and  others)  and 
saltwater  (estuarine  and  coastal)  sites 
around  the  Nation.  Responses  to  the 
questionnaire  (either  on  paper  or 
electronically  via  me  Internet)  are 
required  to  detennibe  compliance  with 
water  quality  standards,  to  assess  public 
health  risks,  and  tO|determine  what 
steps  EPA  should  iike  next,  if  any. 
Ckjmpletion  of  the  jquestionnaire  and 
map  marking  will  (je  voluntary. 

EPA  will  assemble  the  information 
(maps  and  questionnaire  responses)  into 
electronic  database  and  graphic  formats 
that  can  be  readily;  analyzed  and  shared 
with  responsible  pieces  (e.g.,  EPA 
program  and  regional  offices,  other 
federal,  state,  tribal*  county,  and  city 
agencies),  as  well  ^  the  public.  The 
nationwide  collection  of  information  is 
being  phased  in,  bf^ning  with  a  pilot 
survey  of  Great  Lakts  and  other  selected 
beaches  in  1998.  When  the  survey  is 
fully  implemented!  ^t  is  estimated  that 
2,000  respondents  Mrill  be  involved  each 
year.  The  estimate^  annual  cost  for  the 
survey  per  respondent  is  anticipated  to 
decrease  each  year,  since  respondents 
will  only  be  requested  to  provide 
information  that  ha^  changed  during  the 
year.  | 

An  agency  may  n^t  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  colle(|tion  of  information 
unless  it  displays  a  currently  valid  ONdB 
control  number.  T]^$  OMB  control 
numbers  for  EPA's  inegulations  are  listed 
in  40  CFR  part  9  aiid  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  5/5/97 
(Fedn-al  Register  vbl.  62,  no.  86,  pp. 
24442-24443):  no  comments  were 
received.  1 1 

Burden  Statemeiit  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  in^rmation  is 
estimated  to  averag^  2.33  hours  per 
response.  Burden  mtans  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire.  iiMall.  and  utilize 
technology  and  sysrams  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  procesjsing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicahilfe  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
County  or  other  entity  public  health  and 
environmental  protection  agencies. 

Estimated  Number  of  Respondents: 
2000. 

Frequency  of  Response:  One  time  per 
year. 

Estimated  Total  Annual  Hour  Burden: 
4160  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $160,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses.  ' 
Please  refer  to  EPA  ICR  No.  1814.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  OPPE  Regulatory 

tnformation  Division  (2137).  401  M 

Street.  SW.  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  December  30. 1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc  98-108  Filed  1-2-98;  8:45ani| 

BILUNQ  OOOE  ««-S»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6M7-2I 

Local  GoveriMTMnt  Advisory 
Commmae;  Notice  of  Charter  Rene«val 

agbicy:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Charter  Renewal. 

SUMMARY:  The  Oiarter  for  the 
Envirorunental  Protection  Agency's 
(EPA)  Local  Government  Advisory 
Committee  (LGAC)  will  be  renewed  for 
an  additional  two>year  period,  as  a 
necessary  committee  in  the  public 
interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C  appl.2  section 
9(c).  The  purpose  of  LGAC  is  to  provide 
advice  and  counsel  to  the  Administrator 
of  EPA  on  issues  associated  with 
enhancing  the  Agency's  partnership 
with  local  governments  in  order  to 
provide  more  efficient  and  effiective 


environmental  protection.  It  is 
determined  that  LGAC  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Zabinski  Ney,  Designated 
Federal  Officer.  LGAC,  U.S.  EPA,  401  M 
Street.  SW  (1502).  Washington.  DC 
20460  or  via  electronic  mail  at 
<ney.denise@epamail.epa.gov>. 

Dated;  December  29. 1997.  ^ 

Denise  Zabiuld  Ney, 
Designated  Federal  Officer. 
[FR  Doc.  98-112  Filed  1-2-98;  8:45  am) 

8ILUNO  CODE  tSM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S946-2] 

EPA'S  National  Drinking  Water 
Contaminant  Occurrence  Data  Basa 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  a  Joint 
Requirements  Planning  Meeting  on  the 
National  Drinking  Water  Contaminant 
Occurrence  Data  Base. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  scheduled 
a  three-day  Joint  Rciquirements  Planning 
(JRP)  meeting  on  EPA's  development  of 
a  National  Drinking  Water  Contaminant 
Occurrence  Data  Base  (NCOD).  The  JRP 
is  a  structured  meeting  designed  to 
gather  requirements  on  a  new 
information  system  from  a  varied  body 
of  stakeholders  with  an  interest  in  the 
system.  At  the  upcoming  meeting,  EPA 
is  seeking  review  and  comment  from 
key  national,  state,  individual 
stfikeholders.  and  other  interested 
parties  concerning  the  data  elements  to 
be  included  in  the  development  of  the 
NCOD. 

DATES:  The  Joint  Requirements  Planning 
Meeting  on  the  National  Drinking  Water 
Contaminant  Occurrence  Data  Base  will 
be  held  on  January  2&-28, 1998  from 
9:00  a.m.  to  5:00  p.m.  EST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  EPA  Systems  Development  Center 
(SDC),  Suite  300^ conference  rooms  1- 
3.  The  SDC  is  located  at  200  N.  Glebe 
Road.  Arlington,  VA.  For  additional 
information,  please  contact  Harriet 
Colbert,  at  phone:  (202)  260-2302.  fax: 
(202)  260-3762,  or  by  e-mail  at 
colbert.harriet@epamail.epa.gov. 
Members  of  the  public  wishing  to  attend 
the  meeting  may  register  by  phone  by 
contacting  Harriet  Colbert  by  January 
16.1998. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
infonnation  and  logistics  for  the 
meeting,  please  contact  Harriet  Colbert, 
at  phone:  (202)  260-2302,  fax:  (202) 
260-3762,  or  by  e-mail  at 
coIbert.harriet@epamail.epa.gov. 

SUPPLEMBfTARY  INFORMATION: 

A.  Background  on  the  National 
Drinking  Water  Contaminant 
Occurrence  Data  Base 

Section  126(g)(1)  of  the  Safe  Drinking 
Water  Act  Amendments  of  1996 
(SDWA)  requires  the  Administrator  to 
assemble  and  maintain  a  National 
Drinking.Water  Contaminant 
Occurrence  Database  (NCOD)  by  using 
information  on  the  occurrence  of  both 
regulated  and  imregulated  contaminants 
in  public  water  systems  and  reliable 
information  from  other  public  and 
private  sources.  This  NCOD  will  bee 
collection  of  data  of  documented  quality 
on  imregulated  and  regulated  chemical 
or  micrcinal  contaminants  likely  to 
occur  in  drinking  water  systems.  The 
purpose  of  the  data  system  is  to  support 
the  identification  and  selection  of 
contaminants  for  future  regulation  w 
other  appropriate  actions  and  to  support 
the  review  of  existing  regulations  for 
possible  modification.  The  database 
must  be  developed  no  later  than  three 
years  after  the  date  of  enactment  of  the 
SDWA  Amendments.  Therefore,  SDWA 
requires  the  Office  of  Ground  Water  and 
Drinking  Water  (OGWDW)  to  develop 
the  NCOD  by  August  6, 1999. 

B.  Request  for  Stakeholder  Involvemnit 

At  the  May  1997  NCOD  Stakeholders 
meeting,  there  was  general  concurrence 
that  the  primary  user  of  the  database 
will  be  EPA.  Stakeholders  such  as 
industry,  environmental  groups,  states, 
and  the  general  public  are  secondary 
users.  As  a  result  of  the  meeting,  the 
NCOD  Team  established  a  system 
development  strategy.  The  strategy  will 
serve  as  a  "road  map"  over  the  next  two 
years  for  developing  the  first  release  of 
the  data  base  to  meet  the  statutory 
requirements.  One  of  the  major  steps  in 
implementing  the  development  strategy 
is  to  determine  what  the  needs  are  and 
specify  what  types  of  data  are  required 
to  meet  those  needs.  User  requirements 
will  serve  as  the  foundation  upon  which 
the  database  will  be  developed. 

Discussion  materials  will  be  available 
at  the  meeting.  The  main  issue  for 
discussion  at  the  meeting  will  be  the 
review  and  comment  on  data  elements 
that  are  needed  to  allow  sound  scientific 
analysis  to  support  contaminant 
identification,  contaminant  selection, 
regulatory  development,  and  regulatory 
re-examination.  The  data  elements  were 


identified  at  two  previous  JRP  meetings 
held  in  October  and  November,  1997. 
The  first  was  for  EPA  staff  interested  in 
the  NCOD.  The  draft  baseline  set  of  data 
elements  were  identified  at  that 
meeting.  The  second  meeting  was  with 
EPA  stak^olders  to  review  and 
comment  on  the  draft  baseline  data 
elements.  The  third  and  final  JRP  will 
combine  the  attendees  of  both  previous 
meetings  and  additional  interested 
parties. 

The  public  is  invited  to  provide 
comments  on  the  issue  listed  above  or 
other  issues  related  to  the  National 
Drinking  Water  Contaminant 
Occurrence  Data  Base  diiring  the 
January  26-28  meeting. 

Dated:  December  29. 1997. 

WilliaiB  R.  Diamond. 

Acting  Orector,  Office  of  Ground  Water  and 
Drinking  Water. 

(FR  Doc.  98-111  Filed  1-2-98:  «;45  am] 

BiUJNQCOOe 


ENVIRONMENTAL  PROTECTK)N 
AGENCY 

[OPP-30413B;  FRL-67e3^ 

U.M.i.  Agrochemicals  Ltd.;  Approval  of 
a  Pesticifto  Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  Foli-R-Fos 
400,  containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Biopesticides  and 
Pollution  Prevention  Division  (751 IW), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  CS51B6,  Westfield  Building  North 
Tower.  2800  Crystal  Drive.  Arlington, 
VA  22202,  (703)  308-8291;  e-mail: 
kumar.rita@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  June  19, 1996  (61  FR 


31104;  FRL-5376-2).  which  announced 
that  U.I.M.  Agrochemicals  (Aust.)  Pty. 
Ltd.,  30-42  Railway  Terrace.  Rocklea. 
Brisbane  Market,  Qld.  4106  Australia, 
had  submitted  an  application  to  register 
the  product  Foli-R-Fos  400  (69579-R), 
containing  the  new  active  ingredient 
Mono-and  di-potassiiun  salts  of 
phosphorous  acid  at  45.5  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
November  5, 1997,  as  Foli-R-Fos  400  as 
a  systemic  fungicide  for  the  suppression 
of  Phytophthora  and  Pythiiun  in 
ornamentals  and  bedding  plants  and  for 
Phytophthora  in  conifsrs  and  Pythiiim 
in  turf  (EPA  Registration  Number 
69579-1). 

The  Agency  has  ctmsidered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Mono-and  di- 
potassium  salts  of  phosphorous  acid, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able  - 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
Mono-and  di'potassium  salts  of 
phosphorous  acid  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  informaticm  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  Mono-and  di- 
potassium  salts  of  phosphorous  acid. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  infonnation  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information    ' 
and, Records  Intregrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 


Janet  L.Aiidf 

Director,  Biof 
Prevention  Di 
Proffams. 

|FR  Doc.  98-1 
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to  the  Fre^om  of  ^formation  Office  (A- 
101),  401  M  St.,  SW.,  Washington.  D.C. 
20460.  Such  requa^s  should:  (1) 
Identify  the  produdt  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired 

Authority:  7  U.S.4  136. 

List  of  Subjects 

Environmental  ]•:  titection,  Pesticides 
and  pests,  Product  registration. 
Dated:  December  2,^,  1997. 

Janet  L.  Andersen, 

Director,  Biopesticid  it  and  Pollution 
Prevention  Division,  t  ^ce  of  Pesticide 
Programs. 

|FR  Doc.  98-109  FilcU  1-2-98:  8:45  am] 

MLUNG  CODE  •SW-«t-l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Notice  of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
ttie  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 


AGENCY: 
Agency. 
ACTION:  Notice: 
comment. 


Environni4ntal  Protection 
retli^est  for  public 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and:  Liability  Act,  as 
amended  ("CERCllA").  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Daly  Drum  Service  site  in  Rockford,  IL, 
which  was  signed  bjy  the  Superfiind 
Division  Director,  Region  5.  The 
settlement  resolveian  EPA  claim  under 
Section  107(a)  of  q$RCLA  against 
Barber-Colman  Co.,'Chrysler  Corp., 
Commonwealth  Edison  Co.,  Dayton 
Superior  Corp.,  Deere  &  Co.,  Del  Monte 
Foods,  Illinois  Oil  Products,  Inc.,  Iowa 
Oil  Co.,  Kelly  Springfield  Tire  Co.,  Lenz 
Oil  Co.,  Madison-Kipp  Corp.,  Milport 
Chemical  Co.,  Nevt^H  Window 
Furnishings  Co.,  P  iter  Form  &  Tie  Co., 
Rock  Valley  Oil  &  i  jhemical  Co., 
Sundstrand  Corp.,  Viking  Chemical  Co., 
and  Witco  Corp.  Tije  settlement  requires 
the  settling  parties  to  pay  $242,450  to 
the  Hazardous  Suo^ances  Superfund. 

For  thirty  (30)  d^ys  following  the  date 
of  publication  of  this  notice,  the  Agency 


will  receive  writte^ 
to  the  settlement.  T 


consider  all  coi^m  )hts  received  and 
may  modify  or  wit  i  draw  its  consent  to 


comments  relating 
le  Agency  will 


the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Records  Center  (7th 
floor),  77  West  Jackson  Blvd.,  Chicago, 
IL  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  February  4, 1998. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  Records 
Center  (7th  floor),  77  West  Jackson 
Blvd.,  Chicago,  IL  60604.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Alan  Walts,  Assistant  Regional 
Coimsel,  77  West  Jackson  Blvd., 
Chicago,  IL  60604.  Comments  should 
reference  the  Daly  Drum  Service  site  in 
Rockford,  Illinois  and  should  be 
addressed  to  Alan  Weilts,  Assistant 
Regional  Counsel,  77  West  Jackson 
Blvd.  (Mail  Code  C-14J),  Chicago,  IL 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Walts,  Assistant  Regional  Counsel, 
at  (312)  353-8894. 

Dated:  December  23, 1997. 
Wendy  Cuney, 

Acting  Director,  Superfund  Division,  U.S. 
Enviroiimental  Protection  Agency,  Region  S. 
(PR  Doc.  98-113  Filed  1-2-98;  8:45  am] 

BM.UNQ  OOOE  ISM  M  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Sidimitted  to  OMB  for 
Review  and  Approval 

December  24. 1997 

SUMMARY;  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  p>erson  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 


information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
■burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  shoiild  be 
submitted  on  or  before  February  4, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234. 1919  M  St., 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley®fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPt.EMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0411. 

Title:  Procediu«s  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Fonn  Mb.;  FCC  Form  485. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  businesses  or  other  for 
profit:  not-for-profit  institutions;  federal 
government;  state,  local,  or  tribal 
government. 

Number  of  Respondents:  5^45. 

Estimated  Time  Per  Response:  Ranges 
from  .50  to  5.0  hours. 

Frequency  of  Response: 
Recordkeeping  requirement:  on 
occasion  reporting  requirement;  and 
third  party  disclosure. 

Cost  to  Respondents:  $57,000. 

Total  Annual  Burden:  11,026  hours. 

Needs  and  Uses:  The  Report  and 
Order,  CC  Docket  96-238,  addresses 
provisions  in  the  Telecommunications 
Act  of  1996  that  necessitates  changes  to 
the  rules  for  formal  complaints  filed 
against  common  carriers.  Information 
filed  pursuant  to  47  CFR  1.720  et  seq. 
is  provided  either  with  or  in  response  to 
a  formal  complaint  to  determine 
whether  or  not  there  has  been  a 
violation  of  the  Communications  Act  of 
1934,  as  amended,  or  the  Commission's 
Rules  or  Orders.  Affected  respondents 
are  complainants  and  potential 
defendant  common  carriers. 
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Federal  Communications  Commission. 

Magalie  Romui  Salas, 

Secretary. 

(FR  Doc.  98-33  Filed  1-2-98;  8:45  am] 

BRUNG  COOE  CriZ-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notic«  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  December  30, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  a 
matter  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Ms.  Julie  Williams,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
concurred  in  by  Director  Ellen  S. 
Seidman  (Director,  Office  oMTirift 
Supervision),  and  Acting  Chairman 
Andrew  C.  Hove,  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matter  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(4),  (c)(6).  (c)(8),  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW..  Washington,  DC. 

Dated:  December  30, 1997. 

Federal  Deposit  Insurance  Corporation. 

Valerie  J.  Best, 

Assistant  Executive  Secretary. 

(PR  Doc.  97-34237  Filed  12-31-97;  10:44 
am] 

BMJJNQ  COOe  •T14-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 


holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
-    including  the  companies  listed  below. 
The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  26, 
199a. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.-  New  York. 
New  York  10045-0001: 

1.  Niagara  Bancorp,  MHC,  Lockport. 
New  York  and  Niagara  Bancorp.  Inc., 
Lockport.  New  York;  to  become  bank 
holding  companies'by  acquiring  voting 
shares  of  Lockport  Savings  Bank. 
Lockport,  New  York. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  First  Financial  Corporation,  Terre 
Haute,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  The  Morris  Plan 
Company  of  Terre  Haute,  Inc.,  Terre 
Haute.  Indiana,  and  industrial  loan 
company. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Bolivar  Banking  Corporation, 
Shelby,  Mississippi;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank, 
of  Bolivar  County,  Shelby,  Mississippi.  * 

D.  Federal  Reserve  Bank  of  DaHas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Diboll  State  Bancshares,  Inc., 
Diboll,  Texas,  and  Diboll  State 
Bancshares  of  Delaware,  Inc., 
Wilmington,  Delaware;  to  acquire  100 


percent  of  the  voting  shares  of  Pineland 
State  Bank,  Pineland,  Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Capital  Community 
Bancorporation,  Inc.,  Orem,  Utah;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Orem  Community  Bank.  Orem, 
Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  29. 1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-32  Filed  1-2-98;  8:45  am] 

BILUNG  COOE  «21(M>1-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  29, 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III. 
Assistant  Vice  President)  7i)l  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 
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1.  MainStreet  BaiikGwup 
Incorporated,  Maninsville,  Virginia:  to 
acquire  100  percei^t  of  the  voting  shares 
of  Tysons  Financial  Coiporation, 
McLsan,  Virginia,  md  thereby 
indirectly  acquire  fTjrsons  National 
Bank,  McLean,  Vii^Liia. 

B.  Federal  RoMita  Bank  of  Ghkago 
(Philip  Jackson,  Apblicatians  Officer) 
230  South  LaSallelStreet.  Chicago, 
Illinois  60600-141% 

1.  Fidelity  Company,  Dyersville,  Iowa; 
to  acquire  100  percent  of  the  voting 
shares  of  Iowa  Bank  (in  oi^ganization), 
Bellevue,  Iowa.     1 1 

2.  Indiana  Unitea  Bancorp, 
Greensburg,  Indiana;  to  merge  with 
P.T.C.  Bancorp,  Bi!9okville,  Indiana,  and 
thereby  indirmrtly  i^qiiire  People's 
Trust  Company,  B^bokville,  Indiana. 

Board  of  Govemoi$>  of  the  Federal  Reserve 
System,  December  30^  1997. 
Jennifigr  J.  JoIiiimmii,    ; 
Deputy  Secretary  of  ^  Board. 
(FR  Doc  98-142  Fil^  1-2-98;  8:45  am] 
MUMQ  COM  ttlMI-Ti 


FEDERAL  RE8ER\ «  SYSTEM 

Notice  of  Propoeato  to  Engage  in 
Permisallrie  NonbMtldng  Activities  or 
to  Acquire  Comp^fies  ttMt  are 
Engaged  in  PermHaiMe  NonlMnldng 
Activitlee 

Dresdner  Bank  /^,  Frankfurt, 
Germany  ("Notificant"),  has  provided 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(e))  (BHCAct)  and  section 
225.24  of  the  Board's  Regulation  Y  (12 
CFR  225.24).  to  engage  de  novo  through 
its  nonbanldng  subsidiaries,  Oechsle 
International  Advisors,  L.P..  Boston, 
Massachusetts  ("OIA").  and  RCM 
Capital  Managemetbt,  L.L.C.,  San 
Francisco,  Cahfomla  ("RCM"),  in  acting 
as  a  conunodity  pool  operator  for 
limited  partnershids  organized  as 
commodity  pools  mvesting  in  assets  in 
which  a  bank  holding  company  is 
permitted  to  invest.  See  The  Bessemer 
Group,  Inc.,  82  Fe^  Res.  Bull.  569 
(1996).  Notificant  ifoiild  engage  in  these 
activities  in  accor^^ce  with  certain 
limitations  and  comitions  previously 
estabUshed.by  the  Board  by  order,  with 
a  number  of  exceptions  that  are 
discussed  in  the  notice.  Notificant 
currently  propose^  ro  engage  in 
commodity  pool  omrator  activities 
through  OIA  and  RCM.  but  seeks 
authority  to  engag^iin  commodity  pool 
operator  activities  ^thout  geographic 
limitation  through:  any  of  its  existing  or 
future  subsidiaries.; 

Any  comments  o^  requests  for  hearing 
should  be  submittod  in  writing  and 


received  by  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the  * 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  16, 
1998.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rtiles  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  29, 1997. 
Jannifar  J.  JwlmwHi, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  98-31  Piled  1-2-98;  8:45  am] 
I  cooe  aie-oi-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposala  to  Engage  in 
Permieeiliie  NonlMmldng  Activitiee  or 
to  Acquire  Companiee  ttiat  are 
Engaged  in  Permiseiisle  NonlMwUdng 
Aetivltias 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  20, 1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Unwood  Gill  m. 


Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Mason-Dixon  Bancshares,  Inc., 
Westminster,  Maryland;  to  acquire  Bay 
Finance,  LLC  and  Bay  Insiuance,  LLC, 
both  of  Westminster,  Maryland,  which 
would  acquire  certain  assets  and  assume 
certain  liaibilities  of  the  following 
Maryland  companies:  Rose  Shanis  k  < 
Co.,  Inc.,  Rose  Shanis  Sons,  Inc.,  Rose 
Shanis  ft  Co.,  and  Stephen  Corp.,  all  of 
Baltimore,  Maryland,  and  ther^y 
engage  in  consumer  finance  activites 
and  to  act  as  an  agent  in  the  sale  of 
credit  related  insurance,  pursuant  to  §§ 
225.28(b)(1),  (b)(ll)(i),  and  (b)(ll)(ii)  of  ' 
the  Board's  Regulation  Y. 

B.  Federal  Raserre  Bank  of 
Rkkmond  (A.  Unwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528; 
Federal  Reserve  Bank  of  Cleveland 
(Jefbry  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101-2566,  and  FedM«l  Reserve  Bank 
of  St  Louis  (Randall  C.  Sumner,  Vice 
President)  411  Locust  Street,  St  Louis. 
Missouri  63102-2034: 

1.  Huntington  Bancshares 
Incorporated,  Columbus.  Ohio,  Area 
Bancshares  Corporation,  Owensboro. 
Kentucky,  and  Wachovia  Corporation, 
Winston-Salem,  North  Carlina;  to 
engage  through  SecureWare.  Inc.. 
Atlanta.  Georgia,  in  data  processing 
activities,  pursuant  to  §  225.28(b)(14)  of 
the  Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  December  30, 1997. 
jennifar  J.  fefaaseB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  98-143  Filed  1-2-98;  8:45  am) 
aaiJNQ  oooc  ni»«i-f 


FEDERAL  RESERVE  SYSTEM 

SuneMne  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

•nm  AND  date:  10:00  a.m.,  Wednesday, 
January  7. 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
—approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  31, 1997. 
Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-34239  Filed  12-31-97;  10:42  am] 

MLUNG  CODE  tTKMII-P, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

.  Centers  for  Disease  Control  and 
Prevention 

Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  workshop. 

Name:  Workshop  on  Pubhc  and 
Occupational  Health  Concerns  at  Rocky 
Flats,  Colorado. 

Tilne  and  Date:  3  p.m.-9  p.m., 
January  7, 1998. 

Place:  Doubletree  Hotel,  8773  Yates 
Drive.  Westminster.  Colorado  80030- 
3678.  telephone  303/427-4000. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  The  purpose  of  this 
workshop  is  to  provide  guidance  to 
public  health  researchers  on  the 
inclusion  of  communities  in  the 
planning,  conduct,  and  appUcation  of 
research. 

History  has  demonstrated,  when 
medical  and  public  health  science  is 
planned  and  conducted  in  the  absence 
of  considering  the  social  context  of  its 
work,  people  have  been  harmed.  As  a 
result,  society  has  responded  with  laws 
and  regulations  to  protect  human 
subjects  who  participate  in  research. 
Lacking  in  this  discussion  has  been  the 
issue  of  planning  and  conducting 
research  that  involves  and  impacts 
communities.  This  workshop  will 
provide  a  unique  opportunity  to  open 
dialogue  between  government. 


communities,  and  researchers.  This 
dialogue  should  result  in  a  proposed 
framework  through  which  CDC 
promotes  public  health,  advances 
democratic  principles,  establishes  an 
ethical  basis  for  community-based 
research,  enhances  scientific  credibility, 
and  provides  mechanisms  for  building 
public  trust  while  advancing  the  science 
of  public  health. 

Matters  to  be  Discussed:  Agenda  items 
will  include  presentations  on  the  Dose 
Reconstruction  Project,  the  National 
Institute  for  Occupational  Safety  and 
Health  studies,  and  the  Workers 
Medical  Surveillance  project.  Time  will 
be  set  aside  for  public  comments  and 
discussions,  with  Agency  staff,  followed 
by  the  workshop  being  divided  into 
breakout  sessions:  (1)  Environmental 
Health  Issues  and  (2)  Occupational 
Health  Issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Michael  J.  Sage.  Deputy  Chief.  Radiation 
Studies  Branch  (RSB),  or  Carolyn  M. 
Hart,  RSB,  Division  of  Environmental 
Hazards  and  Health  Effects.  NCEH.  CDC. 
4770  Buford  Highway.  NE.  (F-35). 
Atlanta,  Georgia  30341-3724.  telephone 
770/488-7040.  FAX  770/488-7044. 

Dated:  December  30. 1997. 
Julia  M.  Fuller. 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  97-34238  Filed  12-31-97;  12:53  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0513] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENQY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 


notice.  This  notice  solicits  comments  on 
provisions  concerning  orphan  drugs. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  6, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:* 

Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  firom  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  repmts.  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Orphan  Drugs— <il  CFR  Part  316)— 
(OMB  Control  Number  0910-4)167— 
Reinstatement) 


i 


Sections  525  thrpugh  528  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(the  act)  (21  U.S.G.  360aa  through 
360dd)  give  the  FDA  statutory  authority 
to:  (1)  Provide  recommendations  on 
investigations  required  for  approval  of 
marketing  applications  for  orphan 
drugs,  (2)  designate  eligible  drugs  as 
orphan  drugs,  (3)  set  forth  conditions 
under  which  a  sp^|fisor  of  an  approved 
orphan  drug  obtains  exclusive  approval, 
and  (4)  encourage  sponsors  to  make 
orphan  drugs  available  for  treatment  on 
an  "open  protocol"  basis  before  the  drug 
has  been  approved  for  general 
marketing.  The  implementing 
regulations  for  the$e  statutory 
requirements  hav^lbeen  codiBed  under 
part  316  (21  CFR  {art  316)  and  specify 
procedures  that  sponsors  of  orphan 
drugs  use  in  avail  itig  themselves  of  the 


incentives  provided  for  orphan  drugs  in 
the  act  and  sets  forth  procedures  FT)A 
will  use  in  administering  the  act  with 
regard  to  orphan  drugs.  Section  316.10 
specifies  the  content  and  format  of  a 
request  for  written  recommendations 
concerning  the  nonclinical  laboratory 
studies  and  clinical  investigations 
necessary  for  approval  of  marketing 
applications.  Section  316.12  provides 
that,  before  providing  such 
recommendations,  FDA  may  require 
results  of  studies  to  be  submitted  for 
review.  Section  316.14  contains 
provisions  permitting  FDA  to  refuse  to 
provide  written  recommendations  under 
certain  circumstances.  Within  90  days 
of  any  refusal,  a  sponsor  may  submit 
additional  information  specified  by 
FDA.  Section  316.20  specifies  the 
content  and  format  of  an  orphan  drug 
application  which  includes 
requirements  that  an  applicant 
document  that  the  disease  is  rare  (affects 
fewer  than  200,000  persons  in  the 


United  States  annually)  or  that  the 
sponsor  of  the  drug  has  no  reasonable 
expectation  of  recovering  costs  of 
research  and  development  of  the  drug. 
Section  316.26  allows  an  applicant  to 
amend  the  application  under  certain 
circumstances.  Section  316.30  requires 
submission  of  annual  reports,  including 
progress  reports  on  studies,  a 
description  of  the  investigational  plan, 
and  a  discussion  of  changes  that  may 
affect  orphan  status.  The  information 
requested  will  provide  the  basis  for  an 
FDA  determination  that  the  drug  is  for 
a  rare  disease  or  condition  and  satisfies 
the  requirements  for  obtaining  orphan 
drug  status.  Secondly,  the  information 
will  describe  the  medical  and  regulatory 
history  of  the  drug.  The  respondents  to 
this  collection  of  information  are 
biotechnology  firms,  drug  companies, 
and  academic  clinical  researchers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


2 


CFR  Section 


No.  ot 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


316.10,  316.12,  and 

31620,  316.21,  and 

316.22 

316.27 

316.30 

316.36 

Total 


;i16.14 
;  116.26 


0 

90 

5 

5 

450 


0 

1.78 

1* 

1 

'1 

3 


0 
160.20 

5 

5 
450 
.6 


0 

125 

2 

4 

2 

15 


0 

20.025 

10 

20 

900 

9 

20,964 


There  are  no  cait  tal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  information  requested  from 
respondents  represents,  for  the  most 
part,  an  accounting  of  information 
already  in  possession  of  the  applicant. 
It  is  estimated,  bajsied  on  the  frequency 
of  requests  over  the  past  5  years,  that  90 
persons  or  organizations  per  year  will 
request  orphan  drug  designation  and 
that  no  requests  fpt  recommendations 
on  design  of  preclinical  or  clinical 
studies  will  be  revived.  Based  upon 
FDA  experience  over  the  last  decade, 
FDA  estimates  th$t  the  effort  required  to 
prepare  applicatiohs  to  receive 
consideration  for  sections  525  and  526 
of  the  act  (21  CFR  316.10,  316.12, 
316.20,  and  316.2|i)  is  generally  similar 
and  is  estimated  tjp  require  an  average  of 
95  hours  of  professional  staff  time  and 
30  hours  of  support  staff  time  per 
application.  Estirnfites  of  annual  activity 
and  burden  for  foreign  sponsor 
nomination  of  a  resident,  agent,  change 
in  ownership  or  designation,  and 
inadequate  supplies  of  drug  in 
exclusivity,  are  b^^ed  on  total 
experience  by  FD^  with  such  requests 
since  1983. 


Dated:  December  23, 1997. 
William  K.  Hubbard, 

Associate  Commissioner forPolicy 

Coordination. 

[FR  Doc.  98-10  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 
[Docket  Na  97N-0512] 

Agency  Information  Collection 
Activities;  Sut>mlssion  for  OMB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  ;siotice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  4, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17fh  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

Use  of  Impact-Resistant  Lenses  in 
Eyeglasses  and  Sunglasses — 21  CFR 
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801.410(c).  (e),  and  (f)— (0MB  Control 
Number  0910-0182}— Reinstatement 

FDA  has  the  statutory  authority  under 
section  501,  502.  and  371(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351.  352,  and  371(a))  to 
regulate  medical  devices.  Section 
801.410  (21  CFR  801.410)  requires  that 
lenses  be  rendered  impact-resistant  and 
capable  of  withstanding  the  impact  test 
referred  to  as  the  "referee  test"  in  the 
regulation.  Under  §801. 410(c)(1), 
eyeglasses  and  sunglasses  must  be  fitted 
with  impact-resistant  lenses  except  in 
cases  where  an  optometrist  or  physician 
finds  that  such  lenses  will  not  fulfill  a 
patient's  visual  requirements.  In  such 
cases,  the  optometrist  or  physician  must 
notify  the  patient  in  writing  and  specify 
in  a  written  prescription  that  nonimpact 
lenses  be  used  in  the  patient's  eyewear. 

Under  §  801.410(e)  and  (f).     — 
manufacturers  and  distributors  of 
impact-resistant  lenses,  both  eyeglasses 
and  sunglasses,  are  required  to  maintain 
certain  records.  Under  §  801.410(e) 
manufacturers,  distributors,  retailers, 
and  importers  are  required  to  maintain 
records  such  as  invoice(s).  shipping 
documents,  and  records  of  sale  or 
distribution  of  all  impact-resistant 
lenses,  including  finished  prescription 
eyeglasses  and  sunglasses,  which  shall 
be  kept  and  maintained  for  a  period  of 


3  years.  However,  the  names  and      , 
addresses  of  individuals  purchasing 
nonprescription  eyeglasses  and 
sunglasses  at  the  retail  level  need  not  be 
kept  and  maintained  by  the  retailer. 
Under  §  801.410(f)  any  persons 
conducting  "refei-ee"  (lens  impact)  tests 
in  accordance  with  §  801.410(d)  shall 
maintain  the  results  thereof  and  a 
description  of  the  test  method  and  of  the 
test  apparatus  for  a  period  of  3  years. 
These  records  are  valuable  to  FDA 
when  investigating  complaints  (i.e.,  eye 
injiuy  complaints).  If  records  were  not 
maintained,  FDA  investigations  would 
be  made  more  difficult  to  conduct  and 
ultimately  the  public  would  not  have 
the  necessary  protection  fi'om 
substandard  eyeglasses.  The  regulation 
is  designed  to  protect  the  eyeglass 
wearer  fi-om  potential  eye  injury 
resulting  from  shattering  of  ordinary 
eyeglass  lenses.  Examination  of  data 
available  on  the  fi'equency  of  eye 
injuries  resulting  fi'om  the  shattering  of 
ordinary  crown  glass  lenses  indicates 
that  the  use  of  such  lenses  constitutes 
an  avoidable  hazard  to  the  eye  of  the 
wearer.  Between  50  and  60  percent  of 
the  American  public  wear  prescription 
eye  wear. 

Firms  subject  to  this  regulation  are 
not  required  to  submit  the  written 
records  to  FDA.  FDA  normally  reviews 


and  may  copy  records  during  an 
inspection  of  the  manufacturer.  The 
manufacturers  are  required  to  make  the 
records  available  to  FDA  on  an  "as 
needed"  basis. 

Respondents  to  this  collection  of 
information  are  manufacturers, 
importers,  distributors,  and  retailers  of 
impact-resistant  sunglasses  and 
eyeglasses. 

The  burden  of  maintaining  sale  and/ 
or  distribution  records,  as  required  by 
§  801.41(J(e),  is  estimated  at  0  hours 
because  firms  are  routinely  retaining  the 
records  beyond  the  3-year  period  for 
reasons  of  routine  business  practice. 
Under  5  CFR  1320.3(b)(2).  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  are  excluded  from  the 
burden  estimate  if  the  recordkeeping 
needed  to  comply  is  usual  and 
customary  because  it  would  occur  in  the 
normal  coiu-se  of  activities.  Based  on 
conversations  with  eye  care 
professionals.  FDA  also  estimates  that 
the  burden  imder  §  801.410  is  virtually 
nil  because  very  few  prescriptions  for 
nonimpact  lenses  are  written.  Therefore, 
no  estimate  for  this  section  has  been 
included  in  the  chart. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows  : 


Table  l.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 


801.410(f) 


No.  of 
Recordkeepers 


30 


Annual 

Frequency  of 

Recordkeeping 


590.000 


Total  Annual 
Records 


17.700.000 


Hours  per 
Recordkeeper 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectk)n  of  information. 


492 


Total  Hours 


14.760 


There  are  approximately  30 
manufacturers  of  eyeglasses  in  the  U.S. 
Optical  Manufacturers  Association, 
which  represents  98  percent  of  the 
domestic  industry  involved  in  lens 
manufacturing,  and  the  association  has 
stated  to  FDA  that  the  regulaUon  does 


not  impose  a  burden  on  their  members. 
This  position  is  based  on  the  fact  that 
the  recordkeeping  and  testing 
requirements  of  the  regulation  represent 
minimum  requirements  for  a 
conscientious  manufacturer. 


Dated:  December  23. 1997. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy  - 
Coordination. 

(FR  Doc.  9a-72  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICE' 

Food  and  Drug  Administration 

[Docket  No.  96N-0433] 

Agency  Infonnatidn  Coll«ctlon 
Activities;  SulNniMion  for  0MB 
Review;  Commenit  Request 

AGENCY:  Food  and  Prug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FfjlA)  is  announcing 
that  the  proposed  lOollection  of 
information  listed  below  has  been 
submitted  to  the  Opce  of  Management 
and  Budget  (OMBl)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  lp95  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  February  4, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Bldg.,  725  17th  StiNW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schloisburg,  Office  of 
Information  Reso^i^es  Management 
(HFA-250),  Foodgnd  Drug 
Administration,  9600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INI^ORMATION:  In 

compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  folk  wing  proposed 


collection  of  information  to  0MB  for 
review  and  clearance. 

Threshold  of  Regulations  for 
Substances  Used  in  Food-Contact 
Articles— 21  CFR  170.3&— (0MB 
Control  Number  0910-0298)— 
Extension 

Under  section  409(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  348(a)),  the  use  of  a  food 
additive  is  deemed  unsafe  imless  it 
either  conforms  to  the  terms  of  a 
regulation  prescribing  its  tise  or  to  an 
exemption  for  investigational  use. 
Consequently,  the  safety  of  the 
substance  imder  its  intended  conditions 
of  use  must  be  established,  and  a  food 
additive  regulation  issued,  before  the 
substance  can  be  used  in  food.  In 
accordance  with  section  409  of  the  act, 
manufactxirers  of  all  components  of  a 
food-contact  article  (e.g.,  food  packaging 
or  food  processing  equipment)  whose 
use  meets  the  food  additive  definition  in 
sections  201(s)  of  the  act  (21  U.S.C.  321) 
must  submit  a  petition  establishing  the 
safe  conditions  of  use  before  such  food- 
contact  articles  may  be  marketed,  unless 
they  are  the  subject  of  an  exemption  for 
investigational  use  under  section  409(i) 
of  the  act. 

Section  170.39  (21  CFR  170.39) 
establishes  a  process  that  provides  a 
manufacturer  with  an  opportimity  to 
demonstrate  that  the  likelihood  or 
extent  of  migration  to  food  of  a 
substance  used  in  a  food-contact  article 
is  so  trivial  that  the  use  need  not  be  the 
subject  of  a  food  additive  listing 
regulation  (60  FR  36582,  July  17, 1995). 
The  agency  has  established  two 
thresholds  for  the  regulation  of 


substances  used  in  food-contact  articles. 
The  first  exempts  those  substances  used 
in  food-contact  articles  where  the 
resulting  dietary  concentration  is  at  or 
below  0.5  parts  per  billion.  The  second 
exempts  regulated  direct  food  additives 
for  use  in  food-contact  articles  where 
the  resulting  dietary  exposure  is  1 
percent  or  less  of  the  acceptable  daily 
intake  for  these  substances. 

In  order  to  determine  whether  the 
intended  use  of  a  substance  in  a  food- 
contact  article  meets  the  threshold 
criteria,  certain  information  specified  in 
§  170.39(c)  must  be  submitted  to  FDA. 
This  information  includes:  (1)  The 
chemical  composition  of  the  substance 
for  which  the  request  is  made,  (2) 
detailed  information  on  the  conditions 
of  use  of  the  substance,  (3)  a  clear 
statement  of  the  basis  for  the  request  for 
exemption  from  regulation  as  a  food 
additive,  (4)  data  that  will  enable  FDA 
to  estimate  the  daily  dietary 
concentration  resulting  from  the 
proposed  use  of  the  substance,  (5) 
results  of  a  literature  search  for 
toxicological  data  on  the  substance  and 
its  impurities,  and  (6)  information  on 
the  environmental  impact  that  would 
result  from  the  proposed  use. 

FDA  uses  this  information  to 
determine  whether  the  food-contact 
article  meets  the  threshold  criteria. 
Respondents  to  this  information 
collection  are  individual  manufacturers 
and  suppliers  of  substances  used  in 
food-contact  articles  (i.e.,  food 
packaging  and  food  processing 
equipment)  or  of  the  articles  themselves. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burdeni 


2 


CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


170.39 


60 


1 


60 


88 


5,280 


^  There  are  no  cai  ital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  previous  ai  i  lual  reporting 
estimate  is  based  on  information 
received  from  repmesentatives  of  the 
food  packaging  ai^ji  processing 
industries  and  oii  agency  records.  FDA 
typically  receivesi  60  threshold  of 
regulation  exempjtjon  requests  per  year. 
These  requests  reqfuire  between  28  to 
108  hours  (h)  to  poepare. 


The  agency  received  two  comments  to 
the  Federal  Register  of  December  10; 
1996  (61  FR  65067),  from  two  trade 
associations;  one  that  represents  the 
plastic  food-packaging  industry  and  one 
that  represents  companies  that  market 
packaged  food.  The  issues  raised  by 
these  comments,  and  the  agency's 
response  to  them,  are  set  forth  as 
follows. 


1.  One  cofnment  fully  supported  and 
endorsed  the  threshold  of  regulation 
process  established  by  §  170.39  but 
expressed  the  opinion  that  the  current 
requirement  that  an  environmental 
assessment  (EA)  accompany  each 
exemption  request  is  an  undue 
paperwork  burden.  The  comment 
expressed  the  view  that  the  considerable 
effort  involved  in  preparing  an  EA  for 
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every  exemption  request  is  grossly  out 
of  proportion  to  the  minimal  increment 
in  protection  of  the  environment  that 
may  be  gained.  The  comment  proposed 
an  alternative  approach  whereby  an  EA 
would  be  required  only  in  extraordinary 
circumstances  (i.e.,  where  significant 
adverse  environmental  impacts  may 
occur  that  are  not  subject  to  regulation 
by  other  authorities). 

The  comment  did  note  that  FDA  had 
published  a  proposed  rule  (National 
Environmental  Policy  Act  (NEPA): 
Proposed  Revision  of  Pohcies  and 
Procedures;  in  the  Federal  Register  of 
April  3, 1996  (61  FR  14922); 
repubhshed  May  1, 1996  (61  FR  19476), 
that  would  eliminate  the  requirement 
for  EA's  for  certain  types  of  actions 
resulting  from  requests  for  exemption 
from  regulation  as  a  food  additive  imder 
§  170.39  and  that  would  also  eliminate 
the  requirement  for  information  on 
possible  environmental  effects  at  the 
sites  of  manufacture  of  all  FDA- 
regulated  substances.  This  comment, 
submitted  by  a  trade  association,  noted 
that  the  association  also  submitted  a 
comment  to  the  agency  on  the  proposed 
NEPA  rule.  The  association's  comment 
on  the  proposed  NEPA  rule  is 
essentially  identical  to  the  present 
comment  outlined  in  the  preceding 
paragraph. 

In  the  Federal  Register  of  July  29, 
1997  (62  FR  40570),  the  agency 
published  a  final  rule  revising  its  NEPA 
pohcies  and  procedures  ("the  final 
NEPA  rule").  The  final  NEPA  rule  was 
issued  after  the  agency  reviewed  and 
addressed  the  comments  received  on  its 
April  3, 1996.  proposed  rule,  including 
the  comment  submitted  by  the  trade 
association,  summarized  previously 

As  discussed  in  detail  in  the  preamble 
to  the  final  NEPA  rule  (62  FR  40579 
through  40581).  the  agency  agreed  in 
part  writh  the  comment  and  expanded 
the  scope  of  actions  included  in  two 
categorical  exclusions  §  25.32(i)  and  (j) 
(21  CFR  25.32(i)  and  (j)).  including 
actions  on  requests  for  exemption  from 
regulation  under  §  170.39.  However,  as 
nirther  discussed  in  the  preamble  to  the 
final  NEPA  rule,  the  agency  did  not 
agree  completely  with  this  comment. 
Specifically.  FDA  concluded  that 
certain  classes  of  actions  on  food- 
contact  materials  should  continue  to 
require  EA's  and  that  the  preparation  of 
EA's  for  requests  for  these  actions  is  not 
unduly  burdensome  for  the  industry. 
The  §  170.39  exemption  requests  that 
continue  to  require  an  EA  are,  for  the 
most  part,  for  actions  on  substances 
present  at  greater  than  5  percent  of 
finished  food-packaging  materials  that 
are  not  components  of  coatings  and  for 
actions  on  substances  present  at  5 
percent  or  less  of  finished  food- 


packaging  materials  that  are  not 
expected  to  remain  with  finished  food- 
packaging  materials  through  use  by 
consumers.  As  the  agency  explained  in 
the  preamble  to  the  final  NEPA  rule, 
actions  on  these  types  of  substances 
have  the  potential  for  significant 
environmental  impact,  and  such 
potential  can  be  evaluated  only  by  the 
agency's  review  of  EA's  prepared  by 
requesters.  In  accordance  with  21  CFR 
25.21,  EA's  are  also  required  for  those 
actions  where  extraordinary 
circumstances  indicate  that  there  may 
be  significant  environmental  effects, 
even  though  the  actioift  belong  to  a 
class  that  ordinarily  would  warrant 
exclusion  bom  the  requirement  to 
prepare  an  EA.  Guidance  on  preparing 
EA's  is  available  from  the  Food  and 
Drug  Administration's  Office  of 
Premarket  Approval  (HFS-200),  200  C 
St.  SW.,  Washington.  DC  20204. 

In  addition  to  the  review  summarized 
previously  that  resulted  in  the  agency 
expanding  the  scope  of  two  categorical 
exclusions  (§  25.32{i)  and  (j)).  the 
agency  has  also  reviewed  the  types  of 
uses  of  food-contact  articles  that  have 
been  the  subject  of  exemption  requests 
received  since  the  threshold  of 
regulation  process  was  implemented  on 
August  16, 1995.  The  agency  estimates 
that  the  percentage  of  uses  that  will 
qualify  for  categorical  exclusion  under 
the  agency's  revised  NEPA  regulations 
may  be  as  high  as  8  percent.  It  is  ftuther 
estimated  that  those  exemption  requests 
that  qualify  for  categorical  exclusions 
vdll  require,  on  average.  48  h  to  prepare 
as  opposed  to  the  88  h  typically 
required  to  prepare  exemption  requests 
that  include  an  EA.  This  would 
represent  a  45  percent  reduction  in 
paperwork  burden  for  such  requests. 
The  overall  paperwork  burden 
associated  with  the  threshold  of 
regulation  process  would  also  decrease 
dramatically.  Prior  to  implementation  of 
the  amended  NEPA  regulations,  the 
annual  industry  burden  associated  with 
threshold  of  regulation  exemption 
requests  was  estimated  to  be  5,280  h 
based  on  the  assumption  that  the  agency 
receives  60  requests  per  year  and  that 
each  request  requires  on  average  88  h  to 
prepare.  If,  as  projected,  87  percent  of 
threshold  of  regulation  exemption 
requests  qualify  for  the  categorical 
exclusions  discussed  previously,  it  is 
estimated  that  the  overall  paperwork 
burden  would  decrease  to  3.200  h  (52 
requests  x  48  h  +  8  requests  x  88  h).  This 
would  represent  a  39  percent  overall 
reduction  in  paperwork  burden.        ' 

2.  One  comment  asserted  that  the 
requirement  that  a  manufacturer  of  a 
substance  submit  an  exemption  from 
regulation  request  to  FDA  is  not 


necessary  for  the  proper  performance  of 
FDA's  functions.  Instead,  the  comment 
argued  that  manufacturers  should  be 
able  to  make  their  own  determination  as 
to  whether  the  use  of  a  substance  in  a 
food  contact  article  meets  the  criteria  for 
exemption  set  out  in  §  170.39.  The 
comment  further  asserted  that  allowing 
self-determinations  of  exemption  status 
would  substantially  reduce  the  burden 
on  industry. 

FDA  disagrees  vdth  this  comment  for 
several  reasons.  In  the  preamble  to  the 
final  rule  issuing  §  170.39.  the  agency 
responded  in  detail  to  comments 
recommending  that  manufacturers  be 
permitted  to  determine  themselves 
whether  use  of  a  substance  is  entitled  to 
an  exemption  from  the  food  additive 
listing  regulation  requirement  (60  FR 
36582  at  36586  through  36587.  In  that 
response,  the  agency  explained  that 
under  Monsanto  v.  Kennedy,  613  F.  2d 
947  (D.C.  Cir.  1979),  only  the 
Commissioner  of  Food  and  Drugs  has 
the  authority  to  exempt  a  substance 
from  regulation  as  a  food  additive.  The 
agency's  response  also  discussed  in 
detail  the  pohcy  rationale  underlying 
the  procedure  in  §  170.39  (i.e.,  that  a 
process  wherein  the  agency  determines 
which  substances  will  be  exempt  from 
regulation  as  food  additives  will  be 
binding  on  the  agency  and  will  enstire 
more  consistent  exemption  decisions). 
For  the  same  reasons  discussed  in  the 
preamble  to  the  final  rule.  FDA 
concludes  that  this  comment  does  not 
provide  a  basis  for  altering  the 
information  collection  requirements  of 
§170.39. 

Dated:  December  24. 1997. 

William  K.HubtMFd, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-086  Filed  1-2-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95N-0374] 

Agency  Information  Coiieetion 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


DEPARTMI 
HUMAN  SE 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Latex  Condoms;  User  Labeling; 
Expiration  Dating"  has  been  approved 
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by  the  Office  of  I^anagement  and 
Budget  (OMB)  u^er  the  Paperwork 
Reduction  Act  o^  il995  (the  PRA). 
FOR  FURTHER  MFO^TION  CONTACT: 
Margaret  R.  Schlbsburg,  Office  of 
Information  Resp^ut^s  Management 
(HFA-250).  Foo4iand  Drug 
Administration.  9600  Fishers  Lane, 
Rockville.  MD  26857,  301-827-1223. 
SUPPLEyENTARY  MFORMATWN:  In  the 

Federal  Register  ^f  September  26, 1997 
(62  FR  50497),  thf  agency  announced 
that  the  propose^jinfonnation  collection 
had  been  subraittM  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3307).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  r«tpond  to,  a  collection 
of  information  uiUess  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  hat  assigned  OMB 
control  number  Q$10-0352.  The 
approval  expiresj^n  November  30,  2000. 

Dated:  December  ^3, 1997. 

William  ICHabbw^ 

Associate  Commisthner  for  Policy 
Coordination. 

(FR  Doc  98-075  F^lU  1-2-98;  8:45  am] 

■UJNQ  cooe  4t«o-eii-f 


DEPARTMENT  df  HEALTH  AND 
HUMAN  SERViqiS 

Food  aod  Drag  Administration 
[DeekatNo.97IMri06]    - 

ComnMTclaliiatian  of  In  Vitro 
DIagnostie  DmricM  (iVD**)  labeled  for 
Reaeerch  tJee  OMy  or  InvMtlgatlonal 
Uee  Only;  Draft  Oompilanca  Policy 
Guide;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Fo^  and  Drug 
Administration  (WA)  is  announcing  the 
availability  of  a  (mft  Compliance  Policy 
Guide  (CPG)  entiped 
"Commendahzatibn  of  In  Vitro 
Diagnostic  Devic^  (IVD's)  Labeled  for 
Research  Use  Onl^  or  Investigational 
Use  Only."  The  ^vrpose  of  the  CPG  is 
to  provide  guidaabe  on  FDA's 
enforcement  prionties  concerning 
investigational  o^  research  IVD's  that  are 
being  commerciaUzed  for  diagnostic  or 
prognostic  purposes. 
DATES:  Written  c^^nments  on  the  draft 
CPG  may  be  subiQitted  by  April  6, 1998. 
ADDRESSES:  SubiUt  written  coounents 
on  the  draft  CPG  |t|)  the  Dockets 
Management  Bra  Kb  (HFA-305),  Food 
and  Drug  Admin  itration,  12420 
Parklawn  Dr..  rml  1-23,  Rockville,  MD 


20857.  Submit  written  requests  for 
single  copies  of  the  draft  CPG  to  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA),  Center  for  Devices 
and  Radiological  Health  (CDRH)  {HFZ- 
220),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850 
(301-443-6597  or  outside  MD  1-800- 
638-2041).  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests,  or  FAX  your 
request  to  301-443-8818.  Facsimiles  of 
the  draft  CPG  are  available  from  the 
Division  of  Small  Manufacturers 
Assistance,  CDRH.  To  receive  the  draft 
CPG  on  your  fax  machine,  call  the 
CDBH  Facts-On-Demand  system  at  1- 
800-899-0381  or  301-827-0111  from  a 
touch  tone  telephone.  At  the  first  voice 
prompt  press  "1"  to  access  DSMA  Facts, 
at  the  sficond  voice  prompt  press  "2," 
and  then  enter  the  document  number. 
"671."  followed  by  the  pound  sign.  "•". 
Follow  the  remaining  voice  prompts  to 
complete  the  request.  Copies  of  the  draft 
CPG  may  also  be  downloaded  to  a 
personal  computer  with  access  to  the 
World  Wide  Web  (www).  The  Office  of 
Regulatory  AfEairs  (ORA)  and  CDRH 
Home  Pages  include  the  draft  CPG  and 
may  be  accessed  at  "http:// 
www.fda.gov/ora"  or  "http:// 
www.fda.gov/cdrh"  respectively.  The 
draft  CPG  will  be  available  on  the 
Compliance  RefiBrences  or  Compliance 
Inf(vmation  pages  for  ORA  and  CDRH 
respectively. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  W.  Collins,  Office  of  Compliance 
(HFZ-300),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville.  MD  20850.  301-594-4588, 
ext.  165. 

SUPPLEMENTARY  MFORMATWN:  FDA  has 
developed  a  draft  CPG  to  provide 
guidance  on  FDA's  enft)rcement 
priorities  concerning  investigational  or 
research  IVD's  that  are  being 
commercialized  for  diagnostic  or 
prognostic  purposes.  This  draft  CPG 
applies  to  IVD's  sold  or  distributed  as 
test  kits.  Many  manufacturers  of  IVD's 
have  not  followed  the  requirements  set 
forth  in  parts  809  and  812  (21  CFR  parts 
809  and  812).  As  a  result,  numerous 
IVD's  labeled  for  research  or 
investigational  purposes  are  being 
promoted,  distributed,  and  used  for 
commercial  purposes.  This  has  resulted 
in  the  widespread  use  of  laboratory  tests 
with  unproven  performance 
characteristics.  Unless  exempted  from 
the  leqiiirement  to  submit  premarket 
notification  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(k)).  IVD's  that 
are  commercially  distributed  for 


diagnostic  use  prior  to  FDA  approval  or 
clearance  are  adulterated  and 
misbranded  under  sections  501(f)(1)(B) 
and  S02(o)  of  the  act  (21  U.S.C. 
351(f)(l)CB)  and  352(o)).  Such 
distribution  subjects  the  devices  and 
responsible  firms  to  regulatory  action. 

However,  FDA  recognizes  that  certain 
improperly  commerdaUzed  IVD's  have 
been  in  extensive  Hinir^l  use  for  a 
significant  period  of  time.  FDA  further 
recognizes  that  immediate  regulatory 
action  against  certain  IVD's  might  result 
in  adverse  consequences  to  individual 
patients  and  the  public  health. 
Therefore,  FDA  has  prepared  a  draft 
CPG  in  order  to  describe  its  enforcement 
poUcy.  Except  in  specified  instances, 
FDA  does  not  intend  to  initiate 
enforcement  action,  for  18  to  30  months 
bom  the  Federal  Registar  publication 
date  of  the  notice  of  availability  (NOA) 
for  the  final  CPG  on  commercialization 
of  IVD's  labeled  for  research  use  only  or 
investigational  \ise  only,  against  IVD's 
that  have  not  been  approved  or  cleared, 
provided  the  IVD  manufacturers, 
importers,  and  distributors  take  steps 
and  obtain  FDA  approval  of  a  premarket 
approval  application,  product  license 
application,  or  clearance  of  a  premarket 
notification  submission  under  section 
(510(k))  of  the  act  during  that  time 
period.  Those  steps  include 
undertaking,  by  6  months  from  the 
Federal  Roister  publication  date  of  the 
NOA  for  the  final  CPG,  any  necessary 
clinical  investigations  or  other  studies 
under  a  protocol  sufficient  to  allow 
determination  of  the  IVD's  safety  and 
efiiectiveness.  FDA  beUeves  that  the  18- 
to  30-month  time  period  is  a  reasonable 
period  for  gathering  safety  and 
effectiveness  data  and  obtaining  FDA 
approval  or  clearance.  This  draft  CPG 
applies  to  IVD's  that  are  regulated  by 
FDA's  CDRH  and  Center  for  Biologies 
Evaluation  and  Research,  and 
suDOTsedes  FDA's  earlier  draft  made 
piulic  in  June  1996. 

This  draft  CPG  does  not  cover  analyte 
specific  reagents  (ASR's)  that,  as 
speofied  under  §§  809.10(e),  809.30, 
and  864.4020  (21  CFR  864.4020),  are  not 
labeled  or  promoted  with  performance 
claims,  and  are  sold  to:  (1)  In  vitro 
diagnostic  manufacturers;  (2)  clinical 
laboratories  regulated  under  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  as  qualified  to  perform  high 
complexity  testing  under  42  CFR  part 
493  or  clinical  laboratories  regulated 
under  the  Veterans  Health 
Administration  Directive  1106;  and  (3) 
organizations  that  use  the  ASR  to  make 
tests  for  purposes  other  than  providing    . 
diagnostic  information  to  patients  and 
practitioners.  ASR's  are  defined  as 
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antibodies,  both  polyclonal  and 
monoclonal,  specific  receptor  proteins, 
ligands,  nucleic  acid  sequences,  and 
similar  reagents  which,  through  specific 
binding  or  chemical  reaction  with 
substances  in  a  specimen,  are  intended 
for  use  in  a  diagnostic  application  for 
identification  and  quantification  of  an 
individual  chemical  substance  or  ligand 
in  biological  specimens.  FDA's  final 
rule  on  ASR's  was  published  in  the 
Federal  Register  of  November  21.  1997 
(62  PR  62243). 

Additionally,  this  draft  CPG  does  not 
pertain  to  in  vitro  products  whose  use 
is  limited  to  laboratory  research  that  is 
entirely  unrelated  to  the  development  of 
IVDs. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  commercialization  of  in  vitro 
diagnostic  devices  labeled  for  research 
use  only  or  investigational  use  only.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
CPG  entitled  "Commercialization  of  In 
Vitro  Diagnostic  Devices  (IVD's)  Labeled 
for  Research  Use  Only  or  Investigational 
Use  Only."  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  agency 
will  review  all  comments,  but  in  issuing 
a  final  CPG,  need  not  specifically 
address  every  comment.  The  agency 
will  make  changes  to  the  CPG  in 
response  to  comments,  as  appropriate.  A 
copy  of  the  draft  CPG  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  22. 1997. 
Gaiy  Dykstra, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  98-011  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-0525] 

Draft  Guidance  for  Industry: 
"Promoting  Medical  Products  in  a 
Changing  Healthcare  Environment;  I. 
Medical  Product  Pronation  by 
Healthcare  Organizations  or  Pharmacy 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Promoting  Medical 
Products  in  a  Changing  Healthcare 
Environment;  I.  Medical  Product 
Promotion  by  Healthcare  Organizations 
or  Pharmacy  Benefits  Management 
Companies  (PBMs)."  This  document 
provides  guidance  to  sponsors  of 
regulated  medical  products  (human 
drugs,  biologies,  and  medical  devices) 
by  describing  circumstances  in  which 
sponsors  may  be  held  responsible  for 
promotional  activities  performed  by 
healthcare  organizations  or  PBM's  that 
violate  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  and  regulations 
issued  thereunder.  The  intent  of  this 
draft  guidance  is  to  provide  clarification 
and  consistency  in  the  agency's 
regulation  of  medical  product 
promotion  in  light  of  changes  in  the 
healthcare  environment. 
DATES:  Written  comments  may  be 
submitted  on  the  draft  guidance 
document  by  April  6, 1998.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  An  electronic  version  of  this 
draft  guidance  is  available  on  the 
Internet  using  the  World  Wide  Web 
(WWW)  at  http://www.fda.gov/cder/ 
guidance.htm.  Submit  written 
comments  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr..  rm 
1-23.  Rockville,  MD  20857.  Submit 
written  requests  for  single  copies  of  the 
draft  guidance  for  industry  entitled 
"Promoting  Medical  Products  in  a 
Changing  Heafthcare  Environment;  I. 
Medical  Product  Promotion  by 
Healthcare  Organizations  or  Pharmacy 
Benefits  Management  Companies 
(PBMs)"  to  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Send  one  self- 


addressed  adhesive  label'to  assist  that 
office  in  processing  your  request. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  prescription  drugs:  Laurie 
B.  Burke,  Center  for  Drug 
Evaluation  and  Research  (HFEMO), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-«27-2828,  or  via 
Internet  at  burkel@cder.fda.gov; 
Regarding  prescription  biological 
products:  Toni  M.  Stifano.  Center 
for  Biologies  Evaluation  and 
Research  (HFM-200),  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD 
20852-1448,  301-827-3028,  or  via 
Internet  at  stifano@cber.fda.gov; 
Regarding  restricted  medical  devices: 
Byron  L.  Tart,  Center  for  Devices 
and  Radiological  Health  (HFZ-302), 
Food  and  Drug  Administration, 
2098  Gaither  Rd..  Rockville,  MD 
20850,  301-594-4639,  or  via 
Internet  at  bxt@cdrh.fda.gov. 
SUPPLEMBfTARY  INFORMATION: 

L  BackgrouBd 

A.  FDA's  Guidance  Document 
Development  Process 

On  March  28, 1997,  as  part  of  the 
agency's  ongoing  efforts  to  ensure 
meaningful  public  participation  in  the 
guidance  document  development 
process,  FDA's  Division  of  Drug 
Marketing,  Advertising,  and 
Communications  (DDMAC)  requested 
public  comment  on  guidance 
documents  relating  to  prescription  drug 
advertising  and  labeling  (Ref.  1). 
'Included  in  the  list  of  currently 
proposed  guidance  documents  was 
"Promotion  to  Managed  Care 
Organizations."  The  draft  guidance 
document  now  being  made  available  is 
the  first  draft  document  to  be  issued  on 
this  topic  and  addresses  only  one  aspect 
of  promotion  to  managed  care,  i.e., 
promotion  by  healthcare  organizations 
or  PBM's.  Other  related  draft  guidance 
documents  will  be  issued  separately 
under  the  general  heading  "Promoting 
Medical  Products  in  a  Changing 
Healthcare  Environment." 

B.  Statutory  and  Regulatory 
Requirements 

Under  the  act,  FDA  has  responsibility 
for  regulating  the  labeling  and.  In  many 
cases,  the  advertising  of  medical 
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products  (human  t  rugs,  biologies,  and 
medical  devices).  \i  lection  301  of  the  act 
(21  U.S.C.  331)  prohibits  the 
introduction  or  d^l  ivery  for  introduction 
into  interstate  commerce  of  an 
adulterated  or  misbranded  drug  or 
device  and  of  an  i^iiapproved  new  drug; 
the  adulteration  ot-  misbranding  of  a 
drug  or  device  in  ioterstate  commerce; 
and  the  doing  of  any  act  that  results  in 
the  adulteration  orimisbranding  of  a 
drug  or  device  wfaji^e  such  article  is  held 
for  sale  after  shipiinent  in  interstate 
commerce.  The  injtroductory  phrase  of 


section  301  provid 
of  any  prohibited  | 
itself,  is  prohibite 
A  drug  or  devic 
labeling  is  false  oil  | 


i  that  the  "causing" 
t,  as  well  as  the  act 


is  misbranded  if  its 
isleading  (section 
502(a)  of  the  act  (^1  UAC.  352(a))  or  if 
its  labeling  fails  td  pear  adequate 
directions  for  use  (Section  502(f)  of  the 
act).  A  change  or  modification  in  the 
intended  use  of  a  apvice  may  cause  the 
device  to  be  adultwated  (section 
501(f)(1)(B)  of  the  act  (21  U.S.C. 
351(f)(1)(B))  and  misbranded  (section 
502(o)  of  the  act).  Labeling  and 
advertising  include  promotional 
information  that  iildisseminated  by  a 
sponsor  or  by  othet  persons  on  behalf  of 
the  sponsor  (see  21 CFR  202.1(1)(1)  and 
(1)(2)).  I  j 

C.  FDA 's  lnformat$\m-Gathering 
Activities  \] 

;  1 

In  August  1994,  FDA  invited  four 
product  sponsors  to  meet  with  the 
agency  individually  to  discuss 
regulatory  issues  in  light  of  their  newly 
established  relationships  with  PBM's. 
Since  that  time,  FDA  has  continued  to 
gather  information  about  changes  in  the 
process  of  healthcare  delivery.  In  so 
doing,  the  agency  has  participated  in 
programs,  meetings,  and  workshops 
with  managed  care  experts  and  other 
parties,  including  medical  product 
sponsors.  manage<^|care  organizations, 
academia,  consuni^r  advocacy  groups, 
and  health  professional  organiza'ions. 
FDA  has  also  participated  in  the  design 
and  review  of  studSes  and  reports 
funded  and/or  peitprmed  by  other 
Federal  organizatiphs  to  address  various 
^nefits 
^  organizations 
li  Care  Financing 
[JFA),  the  Office  of 
the  Inspector  General  of  Health  and 
Human  Services  (MG-HHS),  and  the 
Federal  Trade  Con^mission  (FTC)  staff. 
FDA  has  also  reviewed  documents 
pertaining  to  the  General  Accounting 
OfGce  (GAO)  and  ilke  National 
Association  of  Att( )  mays  General 
(NAAG)  investigat  i  }ns,  as  well  as  court 
proceedings  that  examined  contractual 


aspects  of  medica 
management.  Thi 
included  the  Heal 
Administration  { 


arrangements  between  medical  product 
sponsors  and  other  healthcare  entities. 

On  October  19  and  20, 1995,  FDA 
held  a  public  hearing  on 
"Pharmaceutical  Marketing  and 
Information  Exchange  in  Managed  Care 
Environments"  (Ref.  2).  The  purpose  of 
this  hearing  was  to  solicit  information 
and  views  concerning  the  potential 
impact  of  changing  organizational 
structures  and  information 
dissemination  channels  in  the  managed 
care  setting  on  the  agency's 
responsibilities  to  regulate  drug 
marketing  and  promotion.  FDA  heard 
testimony  from  26  individuals 
representing  sponsors,  PBM's,  managed 
care  organizations,  national  pharmacy 
organizations,  advertising  agencies, 
academia.  law  firms.  State  and  Federal 
agencies,  and  consumer  advocacy 
groups.  The  agency  reviewed  an 
additional  38  comments  from  similar 
organizations  that  were  submitted  to  the 
hearing  docket.  Since  the  public 
hearing,  the  agency  has  held  individual 
discussions  about  the  changing 
healthcare  environment  wiUi 
representatives  from  the  pharmaceutical 
industry,  a  State  attorney  general's 
office,  retail  and  institutional 
pharmacists,  representatives  from 
several  professional  organizations, 
representatives  from  several  consumer 
advocacy  organizations,  and 
representatives  from  medical  insurer 
organizations  who  provide  pharmacy 
benefits.  FDA  continues  to  participate  in 
several  interagency  work  groups  that 
address  policy  development  issues 
relevant  to  the  influence  of  managed 
care. 

n.  FDA's  Findings  Regarding  Changes 
in  the  Healthcare  Environment  That 
A£fiect  FDA's  Regulation  of  Medical 
Product  Promotion 

As  a  result  of  the  activities  outlined 
in  section  I.C  of  this  document,  several 
important  changes  in  the  healthcare 
marketplace  were  identified  that  affect 
FDA's  regulatory  approach  with  respect 
to  promotional  labeling  and  advertising. 
One  such  change  is  the  acquisition  of 
healthcare  provider  organizations  and 
PBMs  by  medical  product  sponsors. 
Because  of  public  concern  about  the 
effects  of  the  merger  of  pharmaceutical 
sponsors  with  PBM's,  GAO  investigated, 
among  other  things,  the  objectives  of 
these  mergers.  GAO  reported  that  "drug 
manufacturers  have  merged  or  allied 
with  PBMs  because  they  believe  that  the 
PBMs'  market  power  will  help  maintain 
the  manufacturers'  profits  at  a  time 
when  their  drugs  face  increased 
competition."  GAO  also  reported  that, 
in  order  "to  bolster  profits, 
manufacturers  are  relying  on  their  PBM 


partners  to  help  them  increase  market 
share  for  their  drugs  and  develop  new 
programs  for  treating  specific  diseases 
(Ref.  3)."  This  type  of  environment 
fosters  medical  product  promotion  by 
sponsor-controlled  PBM's  on  behalf  of 
the  sponsor. 

In  1995,  FTC  issued  a  consent  order 
to  address  the  antitrust  implications  of 
Eli  Lilly's  (the  Lilly  Order)  acquisition 
of  the  PCS  Health  System  (PCS),  a  large 
PBM.  The  FTC's  Order  was  intended  to 
minimize  anticompetitive  foreclosure  by 
ensuring  that  PCS  customers  have  an 
ahemative  to  sponsor-controlled 
formularies.  The  Lilly  Order  therefore 
requires,  among  other  things,  that  PCS 
offer  an  "open"  formulary  that  is 
compiled  by  an  independent  pharmacy 
and  therapeutics  (P&T)  committee 
utilizing  only  objective  criteria. 
However,  the  Order  does  not  restrict  or 
ensure  independence  in  the 
promotional  practices  of  sponsor- 
controlled  PBM's.  Furthermore,  FTC's 
Order  explicitly  permits  Lilly-PCS  to 
offer  other  more  restrictive  formularies 
to  its  customers  and  places  no 
restrictions  on  the  selection  of  drug 
products  for  those  formularies. 

In  addition  to  corporate  ownership, 
many  sponsors  are  pursuing  marketing 
affiliations  and  pricing  agreements  with 
PBM's  and  other  healthcare  provider 
organizations.  Some  of  these  agreements 
provide  product-specific  incentives  for 
the  provider  organizations  to  influence  . 
prescribing  decisions.  In  some  cases, 
patients  on  chronic  drug  therapy  are 
switched  trom  one  product  to  another  as 
a  result  of  these  incentives.  Some 
agreements  include  variable  pricing  (via 
rebates)  according  to  market  share 
growth  attained  (Ref.  4).  In  an  effort  to 
affect  the  market  share  of  specific 
products,  a  healthcare  provider 
organization  may  enforce  restrictions  on 
prescribing  decisions  or  disseminate 
promotional  materials  designed  to 
influence  prescribing  decisions  toward 
particular  products  and  away  fitim  their 
competitors  (Ref.  5). 

Aaditionally.  PBM's  are  expanding 
their  role  beyond  claims  processing  and 
mail-order  pharmacy  to  other  activities, 
such  as  treatment  intervention  and 
disease  management  programs.  These 
activities  include  compiling  and 
furnishing  a  wide  range  of  materials 
about  medical  products  to  their  clients 
(healthcare  plans  and  providers)  with 
the  intent  of  providing  information  and 
services  that  will  influence  clinical 
outcomes  and  control  healthcare  costs 
(Ref.  6). 

As  a  result,  promotional  activities  of 
medical  product  sponsors  are  often 
focused  on  managed  care's  demand  for 
product-specific  information. 
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Increasingly,  promotional  activities  are 
being  directed  to,  and  channeled 
through,  providers  who  make  coverage 
poHcies  and  treatment 
recoinmendations  for  groups  of  insured 
individuals  in  managed  healthcare 
organizations.  Coverage  policies  may 
include  the  use  of  specified  drug 
formularies »  or  preferred  product  lists.  ^ 
Treatment  recommendations  or 
decisions  may  be  enforced  by  a  number 
of  interventions.  (Ref.  7)  such  as  the 
dissemination  of  materials  to  healthcare 
providers  and  patients,  implementation 
of  disease  management  ^  programs,  prior 
authorization  requirements,  * 
interchange  programs,  ^  and  drug 
utilization  reviews. «  The  incentive  to 
promote  medical  products  is  extended 
by  product  sponsors  to  other  persons  in 
cases  where  contracts  include  sliding 
rebate  scales  based  on  the  proportion  of 
claims  processed  that  conform  to  the 
formulary  or  declared  product 
preferences  (Ref.  8). 

FDA  was  told  at  the  October  1995 
public  hearing  that  promotional  efforts 
are  now  being  directed  toward  P&T 
committee  members  in  hopes  of 
influencing  decisions  about  formulary 
inclusion  of  particular  product(s)  (Ref. 
9).  FDA  is  also  aware  that  some  benefits 
management  companies  who  have 
business  relationships  with  medical 
product  sponsors  are  distributing 
product-specific  information  to  P&T 
committees  (as  well  as  to  managed  care 
professionals  and  patients)  that  is  false 
or  misleading  and  would  be  considered 
violative  if  distributed  directly  by  the 
product  sponsor  (Ref  10). 
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>  A  formulary  is  a  list  of  drug  products.  An  open 
formulary  includes  all  (or  nearly  all)  available 
products  yielding  a  minimal  amount  of  formulary 
restricfiveness.  A  closed  formulary  is  a  limited  list 
of  drugs  approved  for  use  or  covered  under  the  drug 
plan. 

^  A  preferred  product  list  is  sometimes  called  a 
"managed"  formulary  because,  even  though 
product  use  is  unrestricted,  incentives  exist  to 
increase  utilization  of  the  "preferred"  products. 
Insurers  and  their  clients  often  benefit  financially 
from  the  use  of  preferred  products  through  rebates 
from  manufacturers  and  reduced  drug  costs. 

'Disease  management  directs  product  use  and 
patient  behaviors  to  minimize  the  total  cost  of 
illness  and  improve  medical  and  pharmaceutical 
care. 

*  Prior  authorization  is  a  mechanism  to  restrict 
the  use  of  services  by  requiring  advance  approval 
before  coverage  is  granted. 

'Interchange  programs  direct  treatment  choices 
to  preferred  products  at  the  point  of  dispensing  or 
product  use. 

■Utilization  review  interventions  change  patterns 
of  product  use  by  contacting  the  clinician  who 
ordered  the  product.  Utilization  review  may  be 
retrospective  or  prospective  at  the  point  of 
dispensing  or  product  use.  Educational  tools  may 
be  included. 


A  survey  of  368  health  maintenance 
organization  (HMO)  decisionmakers  "  in 
the  United  States  (Ref.  11)  found  that 
the  biggest  concern  of  HMO's  about 
PBM's  is  the  potential  for  bias  resulting 
from  alliances  of  the  PBM's  with  drug 
manufacturers.  Preferred  or  restricted 
product  lists  or  formularies  are 
sometimes  established  without  objective 
criteria  and  without  review  by 
independent  bodies  who  utilize 
deliberative  scientific  decisionmaking 
processes  (Ref.  12).  In  some  situations, 
formulary  decisions  are  made  to  serve 
the  economic  needs  of  the  healthcare 
organization  or  of  the  sponsors  whoSe 
drugs  are  found  on  those  formularieis 
(Ref.  13).  Despite  the  concerns  of 
HMO's,  however,  HMO's  rely  primarily 
on  PBM-supplied  data  and  reports  for 
overseeing  performance  of  their  PBM's. 
They  rely  less  on  independent 
assessments  &x)m  their  own  clinicians 
and  patients  (Ref.  14). 

III.  Conclusions 

During  the  past  several  years,  there 
have  been  many  changes  in  the  way 
healthcare  is  delivered  and  in  the  role 
medical  product  sponsors  play  in  that 
marketplace.  For  example,  some 
product  sponsors  have  acquired  or 
entered  into  agreements  with  healthcare 
organizations  or  PBM's.  Medical 
product  sponsors  often  cause 
subsidiaries  and  other  persons  acting  on 
their  behalf  to  participate  in 
promotional  activities,  including  the 
dissemination  of  promotional  labeling 
and  advertising,  and,  in  some  instances, 
such  arrangements  are  utilized  as  a 
means  to  avoid  regulatory  oversight  of 
these  activities. 

FDA  is  particularly  concerned  about 
promotional  activities  that  may  create  a 
public  health  risk.  For  exampl^ 
promotional  materials  dissemiiated  to 
healthcare  providers  and  patients  may 
result  in  inappropriate  medical 
decisions  if  the  information  is  false, 
misleading,  or  promotes  an  unapproved 
use.  FDA  is  also  concerned  that 
sponsors  are  not  submitting  all  such 
materials  to  the  agency  under  the 
existing  postmarketing  reporting 
requirements.  Furthermore.  FDA  seeks 
to  maintain  "a  level  playing  field"  for 
all  medical  product  sponsors  with 
respect  to  the  regulation  of  their 
promotional  activities.  In  public 
testimony,  a  pharmaceutical  industry 
representative  suggested  to  FDA  that 
sponsors  should  be  held  accountable  for 
promotional  material  related  to  their 
product(s)  even  when  such  material  is 
prepared  by  or  disseminated  through  a 


'An  HMO  decisionmaker  represented  either  the 
chief  executive  or  head  pharmacy  services. 


PBM  or  other  healthcare  provider  (Ref. 
15). 

Therefore,  this  draft  guidance 
document  clarifies  circumstances  in 
which  FDA  may  hold  a  medical  product 
sponsor  responsible  for  promotional 
activities  performed  by  a  healthcare 
organization/PBM  subsidiary  of  the 
sponsor,  and  by  a  nonsubsidiary 
healthcare  organization/PBM  on  behalf 
of  the  sponsor  that  violate  the  act  and 
regulations.  The  draft  guidance  lists 
several  factors  that  the  agency  will  use 
to  determine  sponsor  responsibility  for 
medical  product  promotion  performed 
by  a  nonsubsidiary  healthcare 
organization/PBM  on  behalf  of  the 
sponsor. 

The  draft  guidance  for  industry  also 
reminds  medical  product  sponsors  of 
their  responsibility  to  submit  or,  in  the 
case  of  some  devices  maintain  historical 
files  of,  promotional  labeling  and 
advertising.  This  responsibility  includes 
those  activities  performed  by 
subsidiaries  or,  in  certain  cases,  by 
healthcare  organizations/PBM's. 
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11.  Brown,  J.  G.,  ["^periences  of  Health 
Maintenance  Organizations  with  Pharmacy 
Benefit  Management  Companies," 
Department  of  Health  and  Human  Services 
Office  of  Inspector  General,  Office  of 
Evaluation  and  Inspbctions,  Boston  Regional 
Office;  OEI-01-954<|oilO;  April  1997. 

12.  See  Pfizer.  Iih  v.  PCS  Health  Sys..  Inc., 
No.  126154/95  (N.Y.  Sup.  Ct.  October  27. 
1995)  (Pfizer  Complaint). 

13.  See  Pfizer,  /net  v.  PCS  Health  Sys..  Inc., 
No  126154/95,  at  5^11  (N.Y.  Sup.  Ct. 
November  21, 1995)  (Pfizer's  supplemental 
memorandum). 

14.  Brown,  J.  G.,  rExperiences  of  Health 
Maintenance  Organbations  with  Pharmacy 
Benefit  Managemeai  Companies," 
Department  of  Health  and  Human  Services 
Office  of  Inspector  General,  Office  of 
Evaluation  and  Inspections,  Boston  Regional 
Office;  OEI-01-95400110;  April  1997. 

15.  Testimony  by  Stephen  Stefano,  Vice 
President  and  Genenal  Manager,  Health 
Management  Division,  Glaxo  Wellcome,  at 
FDA  public  hearing*  October  19, 1995.  p.  21- 
22;  and  a  complainit  directed  to  DDMAC  by 
another  pharmaceutical  sponsor. 

V.  Comments 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Managei^nt  Branch  (address 
above).Two  copii$  of  any  comments  are 
to  be  submitted,  ^Kcept  that  individuals 
may  submit  one  ^6py.  Comments  are  to 
be  identified  withjthe  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  d^ft  guidance  and 
received  commei^is  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  l^riday. 

Dated:  Decemberlig,  1997. 
William  B.  Schuhz^ 

Deputy  CommissioMr  for  Policy. 

(FR  Doc.  98-85  Fildi  1-2-98;  8:45  am] 

BILUNG  CODE  4iaO-01j^  ■ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-66] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  6, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  S.W.. 
Room  4238.  Washington.  DC  20420- 
5000.  ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
MildredJVl.  Hamman.  (202)  708-3642, 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  PaperwoA 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
firom  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Demolition/ 
Disposition  Application. 

OMB  Control  Number:  2577-0075. 

Description  of  the  need  for  the 
information  and  proposed  use:  Housing 
Agencies  (HAs)  are  required  to  submit 
this  information  to  HUD  to  request 
permission  to  demolish  or  sell  all  or  a 
portion  of  a  development  (i.e.,  dwelling 
units,  non-dwelling  property  or  vacant 
land)  owned  and  operated  by  a  HA.  The 
specific  information  requested  in  the 
application  is  based  on  requirements  of 
the  statute.  Section  18  of  the  United 
States  Housing  Act  of  1937,  as  amended, 
and  specifically  identified  in  24  CFR 
Part  970  of  the  regulation.  The 
Department  uses  the  information 
submitted  to  determine  whether,  and 
under  what  circumstances,  to  permit  a 
HA  to  demolish  or  sell  all  or  a  portion 
of  a  public  housing  development.  Since 
there  is  no  handbook  on  demolition/ 
disposition  of  public  housing,  in  the 
past,  the  only  resource  available  to  HAs 
for  guidance  on  preparation  of  the 
application  has  been  the  regulation. 

Agency  form  numbers,  if  applicable: 
HUD-52860. 

Members  of  affected  public:  State. 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  120  respondents,  on 
occasion,  16  hours  average  per  response, 
1.920  total  reporting  burden  hours. 

Status  of  the  proposed  information 
collection:  Revision,  new  format. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  December  24. 1997. 
Elinor  Bacon, 

Deputy  Assistant  Secretary  for  Public  Housing 
Investments. 
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U.S.  Oapartnwnt  of  Housing 
and  Urtwn  Dovotopmont 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2577- YYYY  («xp.  mm/dd/yy) 


^^^S^iT'Z*'  ""^•""O  »~1  n«|ntamin9  «»  data  nMd<Mj.  and  compteting  and  rsv-ewina  the  coll«:tio;  of  Infomiation.  This  agency  may  noSS 
mis  infooTiation.  and  you  are  not  reqwfwl  to  complete  ItMS  form,  unless  tt  displays  a  currently  vJidOMB  control  number.  -jrno.co.wci 

Do  not  aend  this  form  to  the  above  addraee. 
(NB:  The  new  Paperwork  Reduction  Act  requiree  additional  infot^^oliftduded  Ime.  Pleaee  aee  Gloria  Digga  or  Kay  Weaver  for  detaila.) 


Soction  1:  Qonrat  Information 

1.  NamaofPtM:  ' 


3.  Address  of  PH  A 
Na  a  Streal: 


4.  Ptioo«Nao(PHA: 


5.  Exacutiva  Diractar's  Nania: 


PtwnaNo: 


6.  Primary  Contact's  Nama; 


Phone  No: 


Fax  No: 


Fax  No: 


Fax  No: 


I  City: 


E:mait  Address: 


E:mail  Address: 


E:mail  Address: 


2.  OatsolApplicalion:(mnVdd/yyyyj 


I  Stale: 


Zpoode: 


Saction  2:  LonQ-Tann  Powiblo  Impact  of  Propoaod  Action 

Performance  Funding  Subsidy  (PFS) 

'"  FY ,  this  HA  received  $ per  unit  in  PFS  funds. 

The  HA  realizes  that  after  this  activity  takes  place,  PFS  will  decrease  by  $_ 


/year,  (number  of  units  proposed  X  subskiy  per  unitj 


Comprehensiva  Grant  Program  (CGP) 
In  FY ,  this  HA  received  $ 


per  unit  in  CGP  funds. 


The  HA  realizes  that  after  this  activity  takes  place.  CGP  funding  will  decrease  approximately  by  $_ 


/year. 


Saction  3:  Board  Raaokition  and  Envlronmantal  Raviaw  24  CFR 


970 


1.  Has  the  tward  approved  the  submission  of  this  application?    Q  Vfes     Q  ^o  » 'no; ett«*  explanation  and  re«ec«.ce  Ha.  Sectton  2.  line  1. 

2.  It  "yes.' the  board  resokition  number 


3.    Date  of  the  board  resolution 


4.  Has  the  HA  contacted  the  HUD  FieW  Office  to  initiate  the  environmental  review?  Q  Yes    f"]  No  If  "no."  why  not? 


5.  I  certify  that  all  inlonnation  contained  in  the  application  is  tnje  as  for  the  tbte  of  this  application. 

Name  of  Executiwa  Director 

Signature  x 


Dale 


Provkle  attachments  as  needed  All  attachments  must  reference 

the  Section  and  line  number  to  which  they  apply  Page  1  of  6 


fomi  HU0-52860(  1(V2 1/97) 
ret.  24  CFR  970 


Oewelopmant  No. 
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SummTy  of  I  ijits  to  b»  D«moli«hdd/Dt8po»«d  of  whara  mor>  than  on*  davolopmont  is  indudad  in  tha  application. 


».{Name 


Totals 


0-Bdmn 
Units 


l-Bdrm 
Units 


DRift 


2-Bdnn 
Units 


3  •  Bdrm 
Units 


4  A  4* 

Units 


Total 
Units 


Rasicfnl. 


NonRasid. 
BMg. 


Total 
BIdgs. 


ACTM 

Oisposad 


Provide  attachmams  as  needed  All  attachments  must  reference 
the  Section  and  lipa  number  to  which  they  apply. 


Page  2  of  6 


form  HU0-S2860(  10/21/97) 
(«t.24CFR970 
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S«:tion  4  thru  9  must  b«  complat«d  lor  each  davalopmant  in  tha  application.  If  mora  than  ona  davalopmant  ia  includad  in  tha 
application,  raproduca  thaaa  pagaa  ter  aach  davalopmant  and  provlda  a  aummary  in  tha  tabia  providad  on  paga  2. 
0*v«lpein«nl  Number:  [  ———^——^—^—^—^■^-^—^^—^ 


Saction  4:  Daacription  of  Property  24  CFR  970.8 

1    Name  of  th«  Davalopmeni 

2.  Oavetopment  Number, 

3.  [)also<FuHAvailabilily(mm/dd^^) 

4.  No.  ot  Rasidenaal  rfcwrffj  1 

SUolt  Ncn-ResKlaniial  Buiktngs 

6.  Oavetopment  Typo 

1     1  Scattered      |     ]  Contiguous 
'-'  Site               •— '  Site 

7    NumtWf  of  Rii*1ing 
Singi*  FamlyHoutM 

Typ«s 
OuplUM 

3-PIWM 

4.PIMW 

Othw  (nplain) 

B.Nutnbw  ot  Types  o(  Sirumires 
Row  House  Units        MWk-Up  Units 

High  Rise  Units 

Bon 

FamilyUmis 

EUarlyUnls 

Toiai  Units  Being  Usad 

tor  Non-Owefing 

PurposM 

Total  Units  in 
Oavekipmsni 

10.  Total  Acres  otttteOevetapmant 

0  Bdrm 

1  Bdrm 

2Bdfms 

3  Bdrms 

4  Of  more  Bdrms 

Total  * 

*  Enter  in  Section  6 

Iine4c 

Section  5:  Description  of  Proposed  Action  by  Project  24  CFR  970.8 

1.  Check  one 

□  Complete  Demolition  Q  Partial  Demolition       Q  Disposition  Only         Q  Demolition  and  Disposition 


2  By  Ural  Type 

Units 

to  be 

Demolished 

Only 

Units 

to  be 

Disposed  of 

Only 

OBdrm                    Ektorty 

OBdrm                     F«nity 

IBdrm                    Elderly 

IBdmi                    Family 

2  Bdrms                  Ekterty 

2  Bdrms                  Family 

3  Bdmts                  F«mily 

4  or  more  Bdrms  Family 

Totals  • 

•  Enter  in  Section  6.  line  4a  orb 

3.  By  Building  Type 

Buildings 

to  be 

Demolished 

Only 

Buildings 

to  be 

Disposed  of 

Only 

Residential  Buildinas 

Non-Residential  Buildinas 

Total  Buildings 

4.  Acres  included  in  Proposed  Disposition 

5  Site  Map  (provide  an  attachment  and  ralerenee  H  ae  Section  S,  line  5) 

6.  II  this  Is  a  Disposition  Application,  estimate  of  Project  Debt 


'   II!^"!')  t!!!^  '^'^"^^f^^ «"  *^  d^relopment.  provide  the  address,  building  numbers,  and  name  of  each  building  lo  be  demolisNKl  c 
disposed  of  (provide  an  eltaehment  and  relerwtoe  it  ea  Section  5.  line  7).  ««ni«iwi«ic 

8    '"'*»«*«o'*»po«'*onot>^ntland.prov.dethelegaldescnptionofeachparcelofland(p,ov«eenallachment«^ 

9.  Kdiepoeition.  what  is  the  appraised  value  determined  by  an  independent  Mpraisal' 
(include  e  copy  of  the  appraiaal  and  reference  H  ae  SecNon  5,  line  9) 

10.  Which  of  the  following  describe  the  proposed  disposition?  (check  all  that  apply) 
A.  n  Disposrtion  at  Fair  Market  Value  via  Public  Sale  B  Q  NegoiatedSale  C  Q  Sale  at  Less  than  Fair  Market  Value 
If  B  and/or  C  are  checked,  provide  a  justification  and  reference  it  as  Section  5.  Nne  10  (see  instructions). 

11.  Cateuiation  of  Net  Proceeds: 
Estimated  Sales  Price  minus        Debt 

«  1$ 


minus        Cost  S  Fees 
$ 


equals       Estimate  Net  Proceeds 


12.  How  will  the  Net  Proceeds  be  used?  (provide  an  attachment  and  reference  H  ee  Section  5,  line  11 ) 

13  When  will  a  contract  for  Disposrt»n  be  e»H:uted?       By (mm^yyy)  Or (number  of  months)  after  HUD  approval 


Provide  attachments  as  needed  All  attechments  must  reference 

the  Section  and  line  number  to  which  they  apply.  Page  3  of  6 


lormHUD-«28eO<1(V21/97) 
ref.24CFR970 
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14.  If  Dem^llion.  what  is  the  esfimatad  cost  of  (temolilion'' 

and  so<Mng  of  land.  Do  not  nduda  ralocanon  costs  or  site  JmorovMiant*  >ueh  ..  ia«*«.^n.n„  „■«-, _? 

retainirig  walls,  streets,  sidewalks,  etc.) 


I  costs  Of  site  improvements  such  as  Iwidscaping.  playgraound. 


_(mm/yyyy)  Or. 


15.  When  wi  a  contract  tor  Demolition  be  executed?       By_ 

16.  Calendar  year  of  DemoHtion/Disposition  if  doing  in  one  year: 

17.  If  Demollion/Disposition  is  phased;  complete  a  TimeTable  for  each  tSk  f*"*  ft 
If  more  Ulan  four  years  are  proposed,  provide  an  anachment  and  imnt'fjWiiii  li 


.  (number  of  months)  after  HUD  ^>praval 


PhasB 

c 

alendarYiar  ol  Contraa 

Ytar    of   Yavs 

Elderly  Unit 

No. 

Family  Units               No. 

Tolab 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2Bdrms 

ZBdrms 

3Bdrms 

4  or  more  Bdrms 

Phase 

Calendar  Year  ol  Contraa 

Vlnr    ( 

1   Ytars 

Elderly  Unit 

No. 

family  Units               No. 

Totals 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2Bdrms 

2  Bdrms 

3  Bdrms 

1 

4  or  more  Bdrms 

. 

ion  S,  line  17. 


Phase 

CalendarYearolConlraa 

y-i    cf   Years 

Elderly  Units 

No. 

Family  Units            No. 

-RmA 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2  Bdrms 

2  Bdrms 

3  Bdrms 

4  or  more  Bdrms 

Phase 


Calendar  Year  of  Conraci  >kw    of  Itmt 


Elderly  Units       No. 


OBdrm 


IBdrm 


2  Bdrms 


Family  Units 


No 


OBdrm 


IBdrm 


2  Bdrms 


3  Bdrms 


4  or  more  Bdrms 


of  Years 


Tot^ 


Sactlon  Si  jJustification  tor  Dinolltion  and/or  Disposition  24  CFR  970     

1 .     Check  All  that  apply  and  provide  an  anachment  and  reteranoe  It  ae  Section  C.  line  1  to  support  all  applicable  condition*. 
Damolhton 


n  970.6(s)1) 

□  970.6(3)2) 

□  970.6(a(|3) 

□  970.6(b| 

OispQe^on 

□  970.7(a 

□  970.7(a(jl) 


□  970. 7(a 

□  970. 7(a 

□  970.7(bl 


o"th'^Sm«'  I^^J" "' '"  Z  *£^\!^"  "'  P"''*^  **  P'*^*- "'  f"""^  »'  «'•  P^i^- '»  obsolete  as  to  physical  condition  location  or 
other  factors,  making  it  unusable  lor  housing  purposes  and  no  reasonable  program  of  modificabons  is  fMswTto  reSm  ^rSS^i  Z 
porton  of  the  project  to  u«hil  life  The  Department  g^teralty  shall  not  consSeTa  progremof  moSinT St!  rewS^^  if  ttS^JL^ 
of  such  program  exceed  90  percwit  of  total  development  cost  (TDC).  Major  problem  indicalive^lSS'^nce^ 

t^^^i^'H^^^^'?,  deficiencies  (e.r .  settlement  of  earth  below  the  building  caused  by  inadequate  structural  Mis  hultv 
^^^^i^  seWement  of  floo«).  substantial  deterioration  (e.g..  severe  termite  dai^age  or  damage  c2u»adbyw^e  weaker 
conditions),  or  other  design  or  site  problems  (eg,  severe  erosion  or  flooding):  -»•  "w»«i  oy  extreme  weather 

m  JlLl?^^^/."*l?'*^'2!i.''"Jl'.?'  neighborhood;  change  from  residential  to  industrial  or  commercial  development  or  environ- 
T^  «  n^n  „f!S«  ?""  H*?  ^^  ^^°  •nv.ronmental  review  in  accord  with  part  50  of  this  ttle,  which  ,eop«rd«e  the  u^ttMiN  ofTe 
site  or  a  portion  of  the  site  and  its  housing  structures  tor  residential  use;  jw«/i«iuii»  uw  suiiaDwiy  or  me 

Other  factors  which  have  seriously  affected  the  marketability,  usefulness,  or  management  of  the  property. 

t^^ff^n  "',  *^'^*°"  *'  •'"'y  »  Po^"  »' »  P^oj'ct.  Ih"  <tef»>olition  will  help  to  assure  the  useful  lite  of  the  remaining  porbon  of  the 
project  (e.g. ,  to  reduce  project  density  to  permit  better  access  by  emergency,  fire,  or  rescue  services).  «^ai"'"9  Poroon  or  the 

the  bast  interests  of  the  tenants  and  the  PHA  because  at  least  one  to  me  following  criteria  is  met: 


(2) 


(P) 


Retention  is  not  in 

fjl^liTriet !!]  *TtL:«t%T2f/.!l'°"K?'*"'  *•  P"»if  ♦  (•  9  ,d«n.ity,  or  industrial  or  commercial  devetopment)  adversely  affect  the 
neann  or  saisty  ol  the  tenants  or  the  feasible  operation  of  the  project  by  the  PHA ; 

Js'l^Jtncrl'^olt^l!^'**!*""'^'?^ "),'"'■  "'  '«*«"'*'*»«*°"  <" '"»'«'  prep-rties  that  wiH  be  more  efficienby  or  effectively  operated 
PHa!!  ,,  h-Thi»  ^TS  ^^r^'  ''^  ^'^'T"  P'*"*"^  ^  ""*■  »^°""' "'  'o**'  *""'"•  ►»"**"9  stock  available  to  the  community  A 
Ke  d^op^f        ctemonstrate  to  the  sabstacbon  of  HUD  that  the  additional  units  are  being  provide!  in  connection  with  l^e^iition 

mere  are  other  factors  justifying  disposition  that  HUD  determines  are  consistent  with  the  best  interests  of  the  tenants  and  the  PHA  and 
«n  r,"°'  '"S""'**"'  '**»'  °*«^  provision,  of  the  Act  As  and  example,  rf  me  property  meets  any  of  meVritona  f^  Z,ol'ion  urS^r 
J^J^t  "J^r"^  "'  "IT*-'  *''  "]*!""  (970.7(a)(3)),  subject  to  condition^  mat  HUD  may  impA^  (e.g^Sn  tS  foT^r 
disposition  in  order  to  ensure  abatement  of  a  mreat  to  safety  or  heaim)  \    a  •  -"  ■ »»"»"  w  'oiww 

*^^^Jt^p1'np',1tT,^'i'''T'^^'^''\'^  dwelling  units  (1)  me  property  is  determined  by  HUD  to  be  excess  to  me  needs  of  m. 
K^  of  m^  p  °Ji;t  ^'P"'"""  »'  «^  P~P«"y '»  "«=«l»ntal  to,  or  does  not  interfere  wim.  continued  operation  of  me  remaining 


Provide  attacHnents  as  needed  All  attachments  must  reference 
me  Secbpn  and  line  number  to  which  mey  apply. 
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ref .  24  CFR  970 
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2    Total  O*valopm«nt  Coat  (TDC)  Calculation 

Basad  on  HUD  Notice    


ForLocattty 


It  jusbiication  Is  basad  upon  obsolesencs  of  the  units^uildings.  completa  the  applicable  calculationbelow  for  the  unit  proposed  lor  demolilion  for  each  project. 

No  of  Units  limes  TOO  per  Unit  equals  TDC 


O-Bdrm  Detached  &  SemiOetached 

X 

0  -  Bdrtn  Row  DeMng 

X 

O-Bdrm  WM-Up 

rN[-rr-.#f 

O-Bdrm  Elevator 

Draft 

1  -  Bdrm  Detached  &  SemiOetached 

X 

1  -  Bdrm  Row  Delling 

1  -  Bdrm  Wak-Up 

1-Bdrm  Elevator 

2  -  Bdrms  Detached  &  SemiDetached 

2 -Bdnns  Row  Dwelling 

2 -Bdrms  Wak-Up 

t                 a 

2 -Bdrms  Elevator 

3  -  Bdrms  Detached  &  SemiDetached 

3  -  Bdrms  Row  DelKng 

3  -  Bdrms  WA-Up 

3  -  Bdrms  Elevator 

4  -  Bdrms  Detached  «  SemiOetached 

4  -  Bdrms  Wak-Up 

4 -Bdrms  Elevator 

5  -  Bdrms  Detached  ft  SemiDetached 

X 

S- Bdrms  Row  OeMng 

X 

5  r  Bdrms  Wak-Up 

X 

5-BdrmsElevatar 

X 

6  -  Bdrms  Detached  ft  SemiDetached 

X 

6  -  Bdrms  Row  OeMng 

X 

6  -  Bdrms  Wak-Up 

X 

6 -Bdrms  Elevator 

X 

Total 

-  $ 

Estimated  Cost  of  Rah^ilitation. 

Provide  an  attachment  ahewing  cost  breakdown  and  reference  it  ae  Section  6,  line  3.  $ 

How  many  of  the  following  units  are  occupied  at  lite  time  of  application  submission? 

a.  Units  proposed  for  demoKtien     {No.)olthe      units  (copy  numberfrom  Section  5.  line  2)  designated  for  demolilion  are  occupied. 

b.  Units  proposed  for  diapoaition    (No.)  of  the      units  (copy  number  from  Section  5.  line  2)  designated  for  disposition  are  occupied. 

c.  Units  remaining  after  demoliliorvdisposition 

(total  existing  units;  copy  from  Section  4.  line  9)  minus    (from  4a.)  minus    (from  4b.)  >   remaining  units. 

How  many  of  the  remainirtg  unist  are  occupied?       


It  any  occupied  units  are  isted  in  a  or  b,  complete  Section  7,  line  1 . 
Occupancy 
S.  Occupancy  Information  as  of  the  data  of  the  application. 


Occupied 
Units 

Unitt  Vacant 

for  less  than 

12  months 

Units  Vacant 

for  12  or 
more  months 

Total 
Vac»tt 
Units 

Total  Units 
Occupied 
and  Vacant 

0-Bdnn 

1-Bdrm 

3  •  Dunns 

4-Bdnns 

5-Bdmis 

6-Bdnns 

lufais 

- 

Provide  attachments  as  needed.  All  attachments  must  reference 

the  Section  and  line  number  to  which  they  apply.  Page5of6 
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ref.24CFR970 


UMI 


Federal  Regisfter  /  Vol.  63,  No.  2  /  Monday.  January  5.  1998  /  Notices 


245 


S«;tion  7:  IHaioeatlon  24  CFR  970 


1.  How  many  lhdividu«hw«l  be  ertBctod  by  this  action? 

2.  '^°;»'*'*''=««nse«ng  and  adv.sorysemc«  be  provided?  P»yW.««uehm«,i,xpl*rf^ 
3    What  housiig  resources  are  expected  to  use<l  far  reloeation?  ' 

□  Other Bubllc Housing  □SecbonS  □other  (?«»•«.«. .n«*m«.. «.p..i„i„g «h. rlerenc. H - S*:«on 7. Une 3  ) 


*.  E*limatedt::b«t  of  counseBng  and  advisory  services    $ 


Estimated  Cbst  of  movinfl  expenses 
6.  Total  cost  OffBlocation  expenses 


Per  Unit  Cost  y 

Draft 


No.  of  Units 


Total 


7.  What  sour««s  of  funding  willbe  used  to  pay  relocabon  purposes? 

□  Oper^^gFunds   nCompGrant    Q  CIAP    Q  «^E  VI  Q  Other (P,«v«e «.««*««., «ptaW„g«areh««e Ha. See^ 
8    Has  me  HA  ^vided  residents  with  a  g«M,.|  inforniaHon  fM>lie.  advi«ng  them  of  the  possible  affects  of  proposed  action' 

Provide  an  Machment  explaining  and  reference  H«e  Section  7,  line  8 

!n  UT  "^^  ^Z*^"**  "'  *^^'  ™'°«»''°"  •'"»««*  *""•  •  "Otiee  of  eHgiWIity  to  each  family  to  be  altectod  by  the  relocation? 

10.  Does  the  1^ -nsure  that  no  demolition  will  take  place  before  residents  are  relocated  from  those  unit,  being  demolished? 
Provide  ai^  ^tlachment  explaining  and  reference  M  aa  Section  7,  line  10 

1 1 .  Has  the  ex4<tulive  director  provided  a  certification  of  compliance  with  Uniform  Relocation  Act? 
Provide  an  attachment  explaining  and  reference  H  ae  Section  7,  lino  11 . 


a 


□  Vbs 

□  Y.S 


□  No 

□  No 


Saction  8:  Rbsidant  Consultation  24  CFR  970 

1    Is  there  a  resident  organization  at  the  development? 

Provide  anj  4ttacltmenl  explaining  and  reference  it  a«  Section  S,  line  1 
2.  Is  there  a  PHA-wide  resident  organization? 

Provide  an  attachment  explaining  and  reference  it  aa  Section  8,  line  2 . 

3    Were  wntten«omments  received  from  any  resident  or  resident  organization'  □Vbs        Fl  No 

Provide  an  att^shment  explaining  ttm  HA'a  r-ponae/evrturtlon  to  •«*  ^refef«H:e  iTa.  Section  8.  line  3 . 


Section  9: 


li^ 


lion  412  Offw  of  Salo  24  CFR  970 


□  No 

□  No 


1.  Did  the  HA  provide  an  offer  of  sale  to  the  resident  organization(s)  at  the  developments?  i  r- ,  y 

2.  If  no  organU^bon  existed,  did  the  HA  provide  opportunity  to  form  a  resident  organization'  i— .  w. 
If  "no,"  provide  an  explainatien  and  reference  it  ae  Section  9,  Une  2  LJ  '** 

3.  lsth6HAexBrds.nganyoftheexceptionstotheofterofsatere<^rementpermittedby24CFR970  13(a)(2)'  I" I  V«        m  k. 
lf>es;whK*,ofthefolfowingexceptonsappV?  Chec* -I*.,  apply  «,d  provide  an  ..,«*n^,exp«nlng  and  reference  itaebL^,  ,S 

U  970. 1  m(^  (.)      The  PHA  has-detennined  that  the  property  proposed  tor  demolition  is  an  imminent  tfireat  to  the  health  and  safety  of  residents. 
The  local  government'has  condemned  the  property  proposed  iordemoHbon. 

A  local  government  agency  has  determined  and  notified  the  PHA  that  units  must  be  demolished  to  allow  acc«s  to  lire  and  emeroencv 
equipment  —~».iiw<j«mi,-)r 

long  term  vability  of  the  development  or  the  PHA  (but  in  no  case  should  this  be  used  cumulati^«ly  to  avoid  Section  4 1 2  requirements) 
A  public  body  has  re<^ested  to  acquire  vacant  land  that  is  less  than  two  acres  in  order  to  build  or  expand  its  services  (e  g    a  local 
government  wishes  to  use  the  land  to  build  or  establish  a  police  substation). 

□  970.13(a)(ij(vi)     PHAseel«dispos.tK>nou,sidethepublichousingprogramtopnvatelyfinanceoromen^edevetopafedlitytobenefitlow.ncom^ 
(e.g..  day  care  center,  administrative  building,  other  types  of  low-ncome  housing). 


□  970  13(a)(|2 

□  970.13(a)(> 

□  97013(a)(> 

□  970.13(a)(> 


|FR  Doc.  98-067 

BILUNG  CODE  4210-33^ 


(") 
(Hi) 

(iv) 

(V) 


Provide  attachmlaints  as  needed.  All  attachments  must  reference 
the  Section  and  Ihe  number  to  which  they  apply. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  ^to.  FR-4263-N-«7] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February  4, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fit)m  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 


telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  follov^ng 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
ofiice  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  &«quency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  December  15, 1997. 

David  S.  Cristy, 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Community 
Renaissance  Fellows  Program:  Budget, 
Payment  Voucher,  Reporting. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0219. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Community  Renaissance  Fellows 
Program  initiative  provides  funding  to 
the  Public  Housing  Authorities  (PHAs) 
to  support  21  Fellows.  Participating 
PHAs  will  submit  budget  information, 
drawdown  funds  electronically,  and 
report  on  the  expenditure  of  Federal 
funds,  work  activities,  goals  and 
progress  in  implementing  the  program. 
HUD  will  use  the  information  to 
monitor  the  program  and  to  ensure  that 
grant  funds  are  spent  efficiently. 

Form  Number:  HUD-52810,  HUD- 
52811,  and  HUD-5008O-CRFP. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission :  Quarterly. 
Semi-annually,  and  Aimually. 

Reporting  Burden: 


Numt>er  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

Burden 
hours 

HUD-52810  ..: „ 1 

HUD-5281 1  

"           21 

21 

1 
2 
4 

.15 

1 

.25 

4 
42 

HUD-50080-CRFP 

"             21 

21 

Total  Estimated  Burden  Hours:  67. 

Status:  Reinstatement,  with  changes. 

Contact:  Kartika  Hammond,  HUD, 
(202)  401-8812;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

IFR  Doc.  98-65  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR^263-H-68] 

SutMDission  lor,  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February  4, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Etesk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
ft^quently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
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information  siibmission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  propjasal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Settion  3507  of  the  Paperwork 
Reduction  Act  <ff  1995. 44  U.S.C.  35.  as 
amended. 


Dated:  December  IS.  1997. 
•David  S.  Crictjr, 

Director.  Information  Resources,  Management 
Policy  and  h4anagement  Division. 

Notice  of  Submiarion  of  Pn^iosed 
Infoniiation  Collection  to  0MB 

Titie  of  Proposal:  American  Housing 
Survey  (AHS)— 1998  MetropoUtan 
Sample. 

Pi^ce:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0016. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
1998  AHS  is  a  longitudhial  study  that 


collects  current  information  on  the 
quality,  availabiUty,  and  cost  of  housing 
in  fifteen  selected  metropoUtan  areas. 
The  study  also  provides  information  on 
demographic  and  other  characteristics 
of  the  occupants.  Federal  and  local 
government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Fonn  Number:  AHS-66(L),  AHS- 
66(SP).  AHS-68(L).  and  AHS-68(SP). 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Information  Colli 


i&. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


70,793 


1 


.58 


41.010 


Total  Estimated  Burden  Hours: 
41,010. 

Status:  Reinstatement,  with  changes. 

Contort:  Ro^^d  Sepanik.  HUD.  (202) 
708-1060  x334i  Joseph  F.  Uckey.  Jr., 
OMB.  (202)  395-7316. 

Dated:  December  15. 1997. 
(PR  Doc.  98-66  Filed  1-2-98;  8:45  am] 
BUJNO  COOE  4210f^-M 
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DEPARTMENT  DF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-a9ia-N-15] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

agency:  Departi^ent  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notice  of  a  Computer  Matching 
Program  betweMi  HUD  and  the 
Department  of  Biucation. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1^74  (5  U.S.C.  552a).  as 
amended.  (Pub,  L.  100-503).  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1989)),  and  OMB  Bulletin  89-22, 
"Instructions  oo  Reporting  Computer 
Matching  Progriins  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  th«  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intejiit  to  conduct  a 
computer  matchihg  program  with  the 
Department  of  Education  to  utilize  a 
computer  infornkktion  system  of  HUD, 
the  Credit  Alert  Ihteractive  Voice 
Response  Systei^i  (CAIVRS),  with  the 
Department  of  Education's  debtor  files. 
This  match  will  allow  prescreening  of 
appUcants  for  lobbs  or  loans  guaranteed 


by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insurad  by  the  Federal 
Government  for  HUD  or  the  Department 
of  Education  for  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
.    CAIVRS'  debtor  file  which  contains 
delinquent  debt  information  from  the 
Departments  of  Agriculture,  Education. 
Veterans  Affairs,  the  Small  Business 
Administration  and  judgment  lien  data 
torn  the  Department  of  Justice,  and 
verify  that  the  loan  is  not  in  default  on 
a  Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs.  This 
match  will  allow  prescreening  of 
appUcants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  appUcant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government. 

Authorized  users  do  a  prescreening  of 
CAIVRS  to  determine  a  loan  appUcant's 
credit  status  with  the  Federal 
Government.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
apphcant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 

DATES:  Effective  date:  Computer 
matching  is  expected  to  begin  February 
4, 1998  unless  comments  are  received 
which  will  result  in  a  contrary 
determination,  or  40  daysjfrom  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is  later. 
Comments  due  by:  February  4,  1998. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washington.  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  avaifable  for  pubUc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address.  - 
FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St..  SW. 
Room  4178,  Washington,  DC  20410, 
telephone  number  (202)  708-2374.  [This 
is  not  a  toll-fr«e  number.] 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Adara  Walton,  Branch 
Chief,  Student  Receivables  Division, 
Department  of  Education,  Regional 
Office  Building.  7th  &  D  Streets,  SW. 
Washington.  DC  20202,  telephone 
number  (202)  708-4766.  (This  is  not  a 
toll-fi«e  number.] 

Reporting 

In  accordance  with  Pub.  L.  100-503. 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988.  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22.  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  PubUc;" 
copies  of  this  Notice  and  report  are 
being  provided  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 
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Authority:  The  matching  program  will  be 
conducted  pursuant  to  Pub.  L.  100-503,  "The 
Computer  Matching  and  Privacy  Protection 
Act  of  1988,"  as  amended,  and  Office  of 
Management  and  Budget  (OMB)  Circulars  A- 
129  (Managing  Federal  Credit  Programs)  and 
A-70  (Policies  and  Guidelines  for  Federal 
Credit  Programs).  One  of  the  purposes  of  all 
Executive  departments  and  agencies — 
including  HUD — is  to  implement  efBcient 
management  practices  for  Federal  credit 
programs.  OMB  Circulars  A-129  and  A-70 
were  issued  under  the  authority  of  the 
Budget  and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting  Act  of 
1950,  as  amended;  the  Debt  Collection  Act  of 
1982,  as  amended;  and,  the  Deficit  Reduction 
Act  of  1984,  as  amended. 

Obiectives  To  Be  Met  by  the  Matching 
Program 

The  matching  program  will  allow  the 
Department  of  Education  access  to  a 
system  which  permits  prescreening  of 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insured  by  the 
Government.  In  addition,  HUD  will  be 
provided  access  to  the  Department  of 
Education's  debtor  data  for  prescreening 
purposes. 

Records  To  Be  Matched 

HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2.  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  lofms;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  fi-om  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans — Default;  HUD/ 
DEPT-32.  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans — 
Delinquent/Default. 

The  Department  of  Education  will 
provide  HUD  with  debtor  files 
contained  in  its  system  of  records  (Title 
IVjProgram  File,  18-40-0024).  HUD  is 
maintaining  the  Department  of 
Education's- records  only  as  a  ministerial 
action  on  behalf  of  the  Department  of 
Education,  not  as  part  of  HUD's  HUD/ 
DEPT-2  system  of  records.  The 
Department  of  Education's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  The 
Department  of  Education  will  retain 


ownership  and  responsibility  for  their 
system  of  records  that  they  place  with 
HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
the  Department  of  Education's  data. 

Notice  Procedures 

HUD  and  the  Department  of 
Education  have  separate  notification 
procedures.  When  the  Federal  credit 
being  sought  is  a  HUD/FHA  mortgage, 
HUD  will  notify  individuals  at  the  time 
of  application  (ensuring  that  routine  use 
appears  on  the  application  form).  The 
Department  of  Education  will  notify 
individuals  at  the  time  of  application  for 
Federal  student  loan  programs  that  their 
records  will  be  matched  to  determine 
whether  they  are  delinquent  or  in 
defauh  on  a  Federal  debt.  HUD  and  the 
Department  of  Education  vnll  also 
publish  notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individaals 
InTolved 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  the 
Department  of  Education's  Regional 
Office  Code,  Collection  Agency  Code, 
program  code,  and  indication  of 
indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repa)rment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include  former  mortgagors  and 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
deUnquent  or  in  default  on  their  loans. 

Period  of  the  Match 

Matching  will  begin  at  least  40  days 
fivm  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
fi'om  the  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Issued  at  Washington,  DC,  December  29, 
1997. 

Leslie  H.  Graham,  Jr., 

Deputy  Director.  Office  of  Information 
Technology. 

(FR  Doc.  98-68  Filed  1-2-98;  8:45  am] 

aiLLMQ  COOE  4210-S2-M 


DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  Receipt  of 
Applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  No.  PRT-836329 

Applicant:  Don  Blanton,  Blanton  & 
Associates,  Inc.,  Austin,  Texas. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  following  species  within  the  state  of 
Texas: 

Birds 

northern  aplomado  fialcon  [FaJco 

femomlis  septentrionalis) 
black-capped  vireo  [Vireo  atricapillus) 
golden-cneeked  wart)ler  {Dendroica 

chrysoparia) 
red-cockaded  woodpecker  {Picoides 

borecdis) 
bald  eagle  [Haliaeetus  leucocephalus) 
Attwater's  greater  prairie  chicken 

[Tywpanuchus  cupido  attwateri) 

Amphibian 

Houston  toad  IBufo  houstonensis) 

Mammals 

ocelots  (Felis  pardalis) 
jaguanmdi  (Fe^j's  yagouaroundi 
cacomitli) 

Plants 

Texas  prairie  dawn  [Hymenoxys  texana) 
large-fruited  sand  verbena  [Abronia 

macrocarpa) 
Navasota  ladies'-tresses  {Spiraothes 

parksii) 
Texas  trailing  phlox  [Phlox  nivalis  ssp. 

texensis) 
South  Texas  ragweed  [Ambrosia 

cheiranthifolia) 
Texas  ayenia  [Ayenis  Umitaris) 
Walker's  Manioc  [Manihot  walkerae) 
ashy  dogwood  [Thymophylla 

tephroleuca) 
Johnston's  frankenia  [Frankenia 

johnstoniii 
Star  cactus  [Astrophytum  asterius) 
white  bladderpod  [Lesquerella  pallida) 

Permit  No.  PRT-836371 

Applicant:  Robert  X.  Barry,  Barry  M. 
Goldwater  Air  Force  Range,  Luke  AFB, 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 


vinaceu 
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the  cactus  femjiginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum)  on 
the  Barry  M.  Goldwater  Air  Force  Range 
in  Yuma,  Mari(f:ppa.  and  Pima  Counties. 
Arizona. 

Permit  No.  PRTf-819538 

Applicant:  Paul  Sawyer,  Bureau  of 
Land  Managen^^nt.  Phoenix.  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  siu^reys  for 
cactus  ferruginous  pygmy-owls 
{Glaucidium  bnjsilianum  cactorum)  in 
Arizona. 

Permit  No.  PRt-h8029S6 

Applicant:  John  O.  Mills.  Walcoff  & 
Associates,  White  Sands  Missile  Range. 
New  Mexico. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
the  following  ei^dangered/threatened 
species: 

Mexican  gray  widlves  {Canis  Jupus) 
whooping  cranes  [Grus  americana) 
Arctic  peregrin^  falcons  {Falco 

oeregrinus  tuiidrius) 
bald  eagles  [Halitieetus  leucocephaJus) 
black-footed  ferrets  \Mustela  nigripes) 
peregrine  falcon  [Falco  peregrinus] 
interior  least  terns  {Sterna  antiUanim) 
aplomado  falcoiii  (Fa/co/emora/is) 
southwestern  willow  flycatcher 

{Empidonax  traiUii  extimus) 
Mexican  spotted  owls  {Strix 

occidentalis  lucida) 
piping  plovers  {Charadrius  melodus) 
Kuenzler  hedgehog  {Echinocereus 

fendleri  var.  kuenzeri] 
Sneed  pincushi0»  cactus  {Coryphantha 

sneedii  var.  srti^edii) 
Todsen's  pennyijoyal  {Hedeoma    • 

todsenii]         < ', 
Sacramento  Mountains  thistle  {Cirsium 

vinaceum) 

Permit  No.  PRT-  i  37577 

Applicant:  Lauia  R.  Duncan.  SEC. 
Sedona,  Arizona, 

Applicant  reqi^^sts  authorization  to 
conduct  presehci/absence  surveys  for 
southwestern  wiliow  flycatchers 
{Empidonax  traiUU  extimus)  and 
peregrine  falcon  (falco  peregrinus)  in 
Arizona  and  New  Mexico. 

Permit  No.  PRT-GIB9914 

Applicant:  Donna  J.  Shaver.  Padre 
Island  National  Sieiashore.  Corpus 
Christi.  Texas.     1 1 

Applicant  requBsis  authorization  to 
take  necessary  measures  to  protect 
naturally  occurring  sea  turtle  nests  on 
all  Texas  beaches^  tnot  limited  to'  but 
including  the  following  species  for 
scientific  research  jand  recovery 
purposes: 

Kemp's  ridley  {Letiidochelys  kempii) 
hawksbill  {Eretm^chelys  imbricata) 


leatherback  {Dermochelys  coriacea) 
loggerhead  {Caretta  caretta) 
green  {Chelonia  mydas) 
Pennit  No.  PRT-835115 

Applicant:  Loretta  A.  Pressly.  Corpus 
Christi,  Texas. 

Applicant  requests  authorization  to 
conduct  activities  for  scientific  research 
and  recovery  purposes  for  the  slender 
rush-pea  {Hoffmannseggia  tenella)  in 
Corpus  Christi.  Texas. 

Permit  No.  PRT-799099 

Applicant:  Dale  W.  Stahlecker,  Santa 
Fe,  New  Mexico. 

Applicant  request  authorization  to 
conduct  presence/absence  surveys  for, 
measure,  weigh  and  band  for  bald  eagles 
(Haliaeetus  leucocephalus)  in  New 
Mexico. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  February  4. 1998. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner.  Division  of 
Endangered  Species/Permits,  Ecological 
Services.  P.O.  Box  1306.  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  pennit  nimiber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 

Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Renee  Lohoefener, 

Regional  Director,  Region  2,  Albuquerque. 
New  Mexico. 

(PR  Doc.  9ft-77  Filed  1-2-98:  8:45  am] 
BILUNQ  COOE  aiO-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment/HalMtat  Conservation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for  Ranching 
and  Related  Activities  on  El  Coronado 
Ranch  (1,920  Acres)  and  Associated 
Grazing  Allotments  (13,284 
Acres)(PRT-637858).  on  West  Turkey 
Creek.  Cochise  County,  Arizona 

ACTION:  Notice. 


SUMMARY:  The  El  Coronado  Ranch 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
also  requested  unlisted-species 
provisions  in  an  Implementing 
Agreement  (Agreement)  to  cover  species 
of  concern  found  in  the  planning  area. 
The  Applicant  has  been  assigned  permit 
number  PRT-837858.  The  requested 
permit,  which  is  for  a  period  of  25  years, 
would  authorize  incidental  take  of  the 
endangered  Yaqui  chub  {Gila  purpurea) 
and  the  threatened  Yaqui  catfish 
{Ictalurus  pricei).  The  unlisted  species 
provision  provides  for  the  issuance  of 
further  permits  for  the  incidental  take  of 
species  not  presently  listed  under  the 
Act.  but  which  might  become  listed 
during  the  term  of  the  proposed  permit. 
The  unlisted  species  covered  by  the 
Habitat  Conservation  Plan  is  the  Yaqui 
form  of  longfin  dace  {Agosia 
chrysogaster).  The  proposed  take  is  on 
the  1.920  acres  of  private  land  and 
would  occur  from  ranching  and  related 
activities  on  the  El  Coronado  Ranch. 
Cochise  County.  Arizona.  The  Service 
has  prepared  the  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  for  the  incidental  take 
application. 

A  determination  of  jeopardy  to  the 
species  or  a  Finding  of  No  Significant 
Impact  (FONSI)  will  not  be  made  before 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  lO®  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  February  4. 1998. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Doug 
Duncan,  Tucson  Suboffice.  Arizona 
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Ecological  Services  Field  Office,  300 
West  Congress,  Room  4D,  Tucson, 
Arizona  85701  (520-670-4860),  or 
Angle  Brooks,  Arizona  Ecological 
Services  Field  Office,  2321  West  Royal 
Palm  Road,  Suite  103,  Phoenix,' Arizona 
85021,  (602-640-2720;  Fax  602-640- 
2730).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (7:30  to  4:30),  U.S.  Fish 
and  Wildlife  Service,  Tucson  or 
Phoenix,  Arizona.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor,  Ecological  Services 
Field  Office,  Phoenix,  Arizona  (see 
address  above).  Please  refer  to  permit 
number  PRT-837858  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Dimcan  at  the  above  Tucson 
Suboffice. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
threatened  and  endangered  species  such 
as  the  Yaqui  catfish  and  Yaqui  chub. 
However,  the  Service,  under  limited 
circumstances,  may  issue  permits  to 
take  threatened  or  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives, 
including  the  proposed  action.  Three 
other  alternatives  were  explored,  but 
.  were  rejected  as  unworkable.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit  and 
implementation  of  the  HCP  as  submitted 
by  the  Applicant.  The  HCP  provides  for 
a  strategy  to  conserve  the  listed  and 
unlisted  Plan  Species  and  to  restore 
watershed  health  in  the  West  Turkey 
Creek  drainage.  The  HCP  is  designed  to 
provide  a  net  benefit  to  the  Plan 
Species.  The  HCP  has  stipulations  for 
monitoring  of  species  populations  and 
habitats  and  functioning  of  the  HCP. 
The  HCP  also  provides  for  funding  the 
mitigation  measures  and  monitoring. 
The  Service  specifically  requests 
comment  on  the  appropriateness  of  the 
"No  Surprises"  assurances  contained  in 
this  application. 

Applicant:  El  Coronado  Ranch  plans 
to  pursue  ranching  and  related  activities 
on  1,920  aa^of  private  land  and 
13,284  acres  of  leased  grazing 
allotments.  The  anticipated  incidental 
take  will  occiu*  on  ponds,  ditches,  and 
associated  structures  on  private  land.  El 
Coronado  Ranch  is  located  in  the  West 
Turkey  Creek  watershed  of  the 


Chiricahua  Mountains,  Cochise  County, 

Arizona. 

Renne  Lohoefiener. 

Acting  Regional  Director,  Fegion  2, 

Albuquerque,  New  Mexico. 

|FR  Doc.  98-078  Filed  1-2-98;  8:45  ami 

BILLING  CODE  4510-66-P 

DEPARTMENT  OF  THE  INTERIOR 

(aeologicai  Survey 

Request  for  Public  Comments  on 
Information  Collection  Sutmiitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papenwork 
Reduction  Act 

A  request  revising  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  DC  20503  and  to  the  Bureau 
Clearance  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Reston,  VA 
20192.  As  required  by  OMB  regulations 
at  5  CFR  1320.8(d)(1),  the  U.S. 
Geological  Survey  solicits  specific 
public  comments  regarding  the 
proposed  information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Industrial  Minerals  Surveys. 

Current  OMB  approval  number:  1032- 
0038. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  as  Annual 
Reports,  Mineral  Industry  Surveys,  and 


in  Mineral  Commodity  Summaries  for 
use  by  Government  agencies,  industry, 
and  the  general  public. 

Bureau  form  numbers:  Pending  OMB 
information  collection  approval.  (37 
forms) 

Frequency:  Monthly,  Quarterly, 
Semiannual,  and  Annual. 

Description  of  respondents:  Producers 
and  consumers  of  Industrial  Minerals. 

Annual  Responses:  15,162. 

Annual  burden  hours:  10,203. 

Bureau  clearance  officer:  John  E. 
Cordyack,  Jr.,  703-648-7313. 
K.W.  Mlynanki. 

Acting  Chief  Scientist,  Mineralslnformation 
Team. 

|FR  Doc.  98-22  Filed  1-2-98;  8:45  am) 
BH.UNQ  CODE  4910-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  to  be  Submitted 
to  the  Office  of  Management  and 
Budget  for  Review  Under  the 
Paperwork  ReductkMi  Act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
belowr  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503  and  to  the 
Bureau  Clearance  Officer,  U.S. 
Geological  Survey,  807  National  Center, 
Reston,  VA  20192.  As  required  by  OMB 
regulations  at  5  CFR  1320.8(d)(1),  the 
U.S.  Geological  Survey  solicits  specific 
public  comments  regarding  the 
proposed  information  collection  as  to: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
infmrnation  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 


UMI 


on  as  to: 


Federal  Register  /  Vol.  63.  No.  2  /  Monday,  January  5,  1998  /  Notices 


251 


appropriate  ai  ijomated  electronic, 
mechanical,  or  other  fonns  of 
information  technology. 

Title:  Compwhensive  Test  Ban  Treaty. 

OMB  approval  number:  1028-0059. 

Abstract:  The  information,  required 
by  the  Comprehensive  Test  Ban  Treaty 
(CTBT),  will  pti)vide  the  CTBT 
Technical  Secij^tariat  with  geographic 
locations  of  sitlets  where  chemical 
explosions  greater  than  300  tons  TNT- 
equivalent  havjei  occurred.  Respondents 
to  the  information  collection  request  are 
U.S.  nonfuel  minerals  producers. 

Bureau  fonri]  number  9-3078. 

Frequency:  Annual. 

Description  ^f  respondents: 
Companies  that  have  conducted  in  the 
last  calendar  ye«r.  or  that  will  conduct 
in  the  next  cal^iidar  year,  explosions 
with  a  total  change  size  of  300  tons  of 
TNT-equivalenll»  or  greater. 

Annual  responses:  12,370. 

Annual  burd&n  hours:  3,092.5. 

Bureau  cleartmce  officer:  John  E. 
Cordyack,  Jr..  7D3-648-7313. 
John  H.  DeYoun(|,  Jr., 
Chief  Scientist,  Af/hera/s  Information  Team. 
[FR  Doc.  98-23  Ftled  1-2-98;  8:45  am] 

BILUNG  CODE  4310-ki-M 


DEPARTMENT 


t 


THE  INTERIOR 


Bureau  of  Land  I  Management 

[ID-035-111(MK)i 

Seasonal  Closure  of  Public  Lands, 
Medicine  LQdg«: Resource  Area 


)f  Land  Management, 


AGENCY:  Bureau! 

Interior. 

ACTION:  Notice  c  I  seasonal  closure  of 

public  land  in  Fremont,  Jefferson, 

Madison,  and  C  irk  Counties  in  Idaho. 


SUMMARY:  This  ( losure  is  made  pursuant 
to  the  December'  16, 1997,  amendment 
of  the  Medicine  j^odge  Resource 
Management  Pl^i.  In  addition  to 
amending  existitijg  rights-of-way  to 
Fremont  and  Jefferson  Counties  for  the 
Egin-Hamer  Roaj:^,  the  amendment 
establishes  a  pertjianent.  seasonal 
closure  to  all-hurtian-entry  of  certain 
public  lands  in  f^emont,  Jefferson, 
Madison,  and  Clprk  Counties.  The 
closures  do  not  i  iply  to  permittees 
controlling  their  livestock  during 
periods  of  autho  -jzed  use  or  while 
maintaining  rang^  improvements. 
Further,  the  clos  ik^s  do  not  apply  to 
persons  needing  ihgress  and  egress 
across  public  lanjd  while  legally 
accessing  their  p^jvate  lands.  The  usual, 
annual  closure  pfe^-iods  will  be  from 
January  1  througij April  30  and  January 
1  through  March  k  1.  respectively,  north 
and  south  of  the  -gin-Hamer  Road.  The 


lands  affected  are  showm  on  Map  2  and 
Map  4  of  the  proposed  amendment/EA 
distributed  on  October  10. 1997.  and  on 
the  map  attached  to  the  Decision 
Record.  These  maps  are  hereby 
incorporated  by  reference.  Generally, 
the  closure  boundaries  follow  existing 
roads. 

DATES:  Effective  date:  January  1. 1998. 
ADDRESSES:  Bureau  of  Land 
Management.  Upper  Snake  River 
Districts.  Medicine  Lodge  Resource 
Area.  1405  HoUipark  Drive.  Idaho  Falls. 
Idaho  83401. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardetto  at  the  above  address  or  at  (208) 
524-7545. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  found  in 
title  43  of  the  Code  of  Federal 
Regulations  at  8364.1.  Approximately 
10  years  ago.  the  Egin-Hamer  Road, 
which  runs  through  crucial,  winter 
wildlife  habitat,  was  closed  in  the 
winter  to  avoid  disturbance  to  the 
wildlife'especially  elk.  The  land  use 
plan  amendment  process  recently 
concluded  was  begun  upon  request  by 
the  Counties  for  BLM  to  consider 
removing  the  mandatory  road  closure 
and  analyze  alternative  methods  of 
protecting  the  elk  and  other  big  game 
while  in  their  crucial  winter  habitat. 
The  proposed  amendment/ 
environmental  assessment  contained  the 
selected  alternative  which  allows 
conditional  removal  of  the  automatic 
annual  road  closure.  The  conditions  are 
that,  (a)  portions  of  the  crucial  habitat 
adjacent  to  the  road  are  seasonally 
closed  to  all-human-entry  and,  (b) 
certain  climate  and  elk  occupancy 
limitations  are  met.  The  proposed 
amendment/EA  was  not  protested;  it 
was  subjected  to  a  planning  consistency 
review  by  Idaho's  Office  of  the 
Governor;  and  it  is  supported  by  the 
IDF&G. 

Dated:  December  16. 1997. 
Joe  Kraayenbrink, 
Area  Manager. 

[FR  Doc.  98-105  Filed  1-2-98;  8:45  am) 
BH.UNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV  910  0777  30] 

Northeastern  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Resource  Advisory  Council's 
Meeting  Location  and  Tinie. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  approval  of  minutes 
of  the  previous  meetings.  Election  of 
Resource  Advisory  Council  Officers, 
update  on  land  sales-exchanges-trades. 
Standards  and  Guidelines.  Columbia 
River  Basin  Draft  Environmental  Impact 
Statement.  Battle  Mountain  Field  Office 
Fire  Management  Plan  Amendment, 
Bureau  of  Land  Management  water 
rights  and  policy  in  Nevada,  Off 
Highway  Vehicle  Use.  Wild  Horse 
Relocation  Proposal.  Military  Airspace, 
Road  Standards,  Bureau  of  Land 
Management  Appraisal  Process  and 
determination  of  the  subject  matter  for 
future  meetings 

All  meetings  are  open  the  public.  The 
public  may  present  written  comments  to 
the  Council.  Each  formal  Council 
meeting  will  also  have  time  allocated  for 
hearing  public  comments.  The  public 
comment  period  for  the  Council  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  District  manager  at  the  Elko 
District  Office.  3900  East  Idaho  Stneet, 
Elko.  Nevada,  89801,  telephone  (702) 
753-0200. 

DATES,  TIMES:  The  time  and  location  Df 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council, 
BLM  Office,  3900  East  Idaho  Street, 
Elko.  Nevada.  89801;  January  23.  1998. 
starting  at  9:00  a.m.;  public  comments 
will  be  at  11:00  a.m.  and  3:00  p.m.; 
tentative  adjournment  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  G.  Tucker.  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office,  702  North 
Industrial  Way,  HC  33  Box  33500,  Ely, 
NV  89301-9408,  telephone  702-289- 
1841. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 
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Dated:  December  22.  1997. 
Helen  Hankins, 
District  Manager.  Elko. 
(FR  Doc.  93-48  Filed  1-2-98;  8:45  am) 
BILLING  COOe  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[1^-922-08-1 31 0-00-P;  WTM  81595] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97- 
451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  MTM  81595,  Beaverhead 
County,  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
l&-^/3%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sec.  31  (d)  and  (e)  of  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  December  24, 1997. 
Karen  L.  Johnson, 
Chief,  Fluids  Adjudication  Section. 
|FR  Doc.  98-104  Filed  1-2-98;  8:45  ami 
BILUNG  COOE  4310-OH-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-842-6700-00] 

Filing  of  Plats  of  Survey;  California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 

to  inform  the  public  and  interested  state 

and  local  government  officials  of  the 

latest  filing  of  Plats  of  Survey  in 

California. 

EFFECTIVE  DATE:  Unlfess  otherwise  noted, 

filing  was  effective  at  10:00  a.m.  on  the 

next  federal  work  day  following  the  plat 

acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lance  J.  Bishop,  Chief,  Branch  of 


Cadastral  Survey.  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451,  (916)  978-4310. 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  Diablo  Meridian,  California 

T.  3  N..  R.  26  E., — Dependent  resurvey  and 
subdivision  of  section  33,  (Group  1238) 
accepted  November  5, 1997.  to  meet 
certain  administrative  needs  of  the  BLM, 
Bakersfield  District,  Bishop  Resource 
Area. 

T.  37  N.,  R.  5  W..— Supplemental  plat  of  the 
SE'A  of  section  13  and  the  WV2  of 
section  24,  accepted  Novemt)er  13. 1997, 
to  meet  certain  administrative  needs  of 
the  BLM,  Redding  Resource  Area. 

San  Bernardino  Meridian,  California 

T.  1  N.,  R.  20  W., — Dependent  resurvey  and 
metes-and-bounds  survey,  (Group  1111) 
accepted  Noveml)er  17, 1997,  to  meet 
certain  administrative  needs  of  the 
National  Park  Service,  Santa  Monica 
Mountains  National  Recreation  Area. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
survey  plats  have  been  placed  in  the 
open  file  in  the  BLM,  California  State 
Office,  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  December  23, 1997. 
Lance  J.  Bishop, 

Chief,  Branch  of  Cadastral  Survey. 

[FR  Doc.  98-038  Filed  1-2-98;  8:45  am) 

BILUNG  COOE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service,  Interior 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service, 

DOI. 

ACTION:  Notice  of  Information  Collection 

Solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Report  of  Sales  and  Royalty  Remittance 
(OMB  Control  Number  1010-0022, 
Form  MMS-2014),  which  expires  on 
May  31, 1998. 

FORM:  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance. 


DATES:  Written  comments  should  be 
received  on  or  before  March  6, 1998. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:mail  address  is 

David Guzy@mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-mail 

Dennis C Jones@mms.gov.  ^ 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information,  including 
Form  MMS-2014,  which  expires  May 
31, 1998.  We  are  requesting  OMB 
approval  for  a  three  year  extension  of 
this  existing  collection  authority.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 
royalties  from  lessees  producing 
minerals  from  leased  Federal  and  Indian 
lands.  The  Secretary  is  required  by 
various  laws  to  manage  the  production 
of  mineral  resources  on  Indian  lands 
and  Federal  onshore  and  offshore  leases, 
to  collect  the  royalties  due,  and  to 
distribute  the  funds  in  accordance  with 
those  laws. 

MMS  performs  the  royalty 
management  functions  for  the  Secretary. 
When  a  company  or  individual  enters 
into  a  contract  to  develop,  produce,  and 
dispose  of  minerals  from  Federal  or 
Indian  lands,  that  company  or 
individual  agrees  to  pay  the  United 
States  or  Indian  tribe  or  allottee  a  share 
(royalty)  of  the  full  value  received  for 
the  minerals  taken  from  leased  lands. 
We  use  an  automated  fiscal  accounting 
system,  the  Auditing  and  Financial 
System  (AFS),  to  account  for  revenues 
collected  from  Federal  and  Indian 
leases.  The  Report  of  Sales  and  Royalty 
Remittance,  Form  MMS-2014.  is  the 
only  document  used  for  reporting 
royalties  and  other  lease-related 
transactions  to  MMS.  AFS  relies  on  data 


UMI 


for  the  majority 


reported  by  payors  on  Form  MMS-2014 
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pf  its  processing.  In 


addition  to  accOiinting  for  royalties 
reported  by  payjirs,  AFS.  using  Form 
MMS-2014  infOitnation,  performs 
numerous  otherifunctions.  These 
functions  includ^  monthly  distribution 
of  mineral  reveriiies  to  State.  Indian,  and 
General  Treasury:  accounts;  providing 
royalty  accountirlg  and  statistical 
information  to  Stktes.  Indians,  and 
others  who  havei  a  need  for  such 
information;  anc  [identifying  under 
reporting  and  ncifreporting  so  MMS  can 
promptly  collect  J^venues.  Sales  and 
royalty  informatJ6n  gathered  through 
AFS  is  compare<J|With  production  data 
collected  by  an  if^MS  automated 
production  accounting  system,  the 
Production  Accounting  and  Auditing 
System  (PAAS).  Whis  AFS/PAAS 
comparison  of  reported  sales  with 
reported  production  provides  MMS 
with  the  ability  t\i  verify  that  the  proper 
royalties  are  beirig  collected. 

MMS  counts  njinthly  payor  responses 
by  line  item.  Eachj  line  represents  one 
reporting  transaction.  Approximately 
274,000  lines  are  Submitted  each  month 
by  about  2,000  payors.  Payors  include 
about  1.750  oil  aiid  gas  companies  plus 
about  250  solid  mineral  companies.  The 
total  number  of  p^ors  changes  monthly 
as  old  wells  ceas0  [production,  new 
wells  are  brought  into  production, 
mines  cease  or  in|:rease  production,  or 
selling  arrangements  change.  We 
estimate  that  on  the  average  7  minutes 
is  needed  to  mamk  illy  complete  each 
line.  Average  timi  includes  data 
assembly,  value  an  d  royalty 
calculations,  entering  data  on  the  form, 
and  mailing.  The  (otal  time  involved 
varies  considerabjjf  from  a  small 
company  reporting  only  one  or  two 
leases  to  a  large  company  with  a 
multipage  report,  ffor  those  companies 
with  equipment  enabling  them  to  report 
using  electronic  nj^dia,  including 
electronic  data  interchange,  diskettes 
and  tape,  the  time  Ijo  generate  and 
submit  the  data  is  estimated  to  be  less 
than  3  minutes  perUine.  About  20 
percent  of  total  lirJ^s  urill  be  prepared 
and  submitted  maUially,  an  estimated 
67.000  lines  per  mjdnth  in  FY  1997.  The 
remaining  80  percfeiit  of  total  lines  will 
be  submitted  via  ehictronic  media,  about 
208,000  lines  per  iii)nth.  We  also 
estimate  that  each  t:  ayor  will  spend  10 
hours  on  related  ret  ordkeeping  for  this 
collection.  We  esti  i^ate  that  the  total 
annual  burden  for  his  information 
collection  is  155,4(li )  hours. 


Dated:  December  29, 1997. 
Lucy  Querques  Oenett. 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  98-120  Filed  1-2-98;  8:45  am) 

BILUNG  CODE  4310-Mn-P 


DEPARTMENT  OF  THE  rNTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 


Title:  Designation  of  Royalty  Payment 
Responsibility. 
OMB  Control  Number:  1010-0107. 
Comments:  This  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995, 
Section  3506  (c)(2)(A),  we  are  notifying 
you,  members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
public's  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Comments  should  be  made  directly  to 
the  Attention:  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503;  telephone 
(202)  395-7340.  Copies  of  these 
comments  should  also  be  sent  to  us.  The 
U.S.  Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021,  Denver,  Colorado  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  and  the  e-Mail  address  • 
is  David — Guzy@mms.gov.  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days;  therefore,  public 
comments  should  be  submitted  to  OMB 
within  30  days  in  order  to  assure  their 
maximum  consideration. 

Copies  of  the  proposed  information 
collection  and  related  explanatory 
material  may  be  dbtained  by  contacting 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385,  e-Mail 
Dennis C Jones@mms.gov. 


DATES:  Written  comments  should  be 
received  on  or  before  February  4,  1998. 
SUMMARY:  The  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  (RSFA),  Pub.  L.  104-185,  as 
.    corrected  by  Pub.  L.  104-200, 
establishes  the  owners  of  operating 
rights  and/or  lease  record  title  (who  are 
jointly  defined  as  "lessees"  under 
RSFA)  as  responsible  for  making  royalty 
and  related  payments  on  a  Federal  lease. 
Currently,  it  is  common  for  a  payor 
rather  than  a  lessee  to  make  royalty  and 
related  payments  on  a  Federal  lease. 
When  a  payor  pays  royalties  on  a 
Federal  lease  on  behalf  of  a  lessee, 
KSFA  requires  that  the  lessee  certify  to 
MMS  in  writing  that  a  particular  payor 
has  been  designated  by  the  lessee  to 
make  such  royalty  and  related  payments 
to  MMS  on  behalf  of  the  lessee.  RSFA 
made  this  payor  designation 
requirement  effective  for  lease 
production  beginning  September  1, 
1996.  We  may  require  some  payors  to 
provide  us  information  regarding  the 
lessees  on  whose  behalf  they  are  paying 
if  we  need  to  inform  those  lessees  that 
they  must  certify  to  MMS  in  writing 
their  respective  payors  as  their 
designees.  We  are  asking  payors  and 
lessees  to  provide  data  required  under 
RSFA  so  that  we  can  fully  implement 
the  Act. 

Description  of  Respondents:  Federal 
lessees  and  payors. 
Frequency  of  Response:  As  necessary. 
Bureau  Form  Number:  MMS-4425. 
Estimated  Reporting  and 
Recordkeeping  Burden:  1  hour. 
Annual  Responses:  24,000. 
Annual  Burden  Hours:  24,000  hours. 
Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach,  (202)  208-7744. 

Dated:  December  9, 1997. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[PR  Doc.  98-122  Filed  1-2-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

Title:  Training  and  Outreach 
Evaluation  Questionnaires 

Comments:  This  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Section  3506(c)(2)(A),  we  are  notifying 
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you,  members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
public's  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Comments  should  be  made  directly  to 
the  Attention:  Desk  Officer  for  the 
Interior  Department.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503;  telephone  (202) 
395-7340.  Copies  of  these  comments 
should  also  be  sent  to  us.  The  U.S. 
Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021,  Denver.  Colorado.  80225-0165; 
the  courier  address  is  Building  85, 
Room  A-613,  Denver  Federal  Center, 
Denver,  Colorado  80225;  and  the  e-Mail 

address  is  David Guzy@mms.gov. 

0MB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

Copies  of  the  proposed  information 
collection  and  related  explanatory 
material  may  be  obtained  by  contacting 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  telephone  (303)  231-3046.  FAX 
(303)  23a-3385.  e-Mail 

Dennis C Jones@mms.gov. 

DATES:  Written  comments  should  be 
received  on  or  before  February  4,  1998. 
summary:  The  Royalty  Management 
Program  (RMP)  provides  training  and 
outreach  sessions  to  its  constituents  to 
facilitate  their  compliance  with  laws 
and  regulations  and  to  ensure  that 
constituents  are  well  informed.  During 
the  last  few  minutes  of  each  training  or 
outreach  session,  RMP  asks  participants 
to  complete  and  return  evaluation 
questionnaires.  Participant  response  is 
voluntary.  We  use  the  feedback  from 
these  questionnaires  to  enhance  future 
training  and  outreach  sessions  and  to 
improve  RMP's  overall  service. 

Description  of  Respondents:  Oil  and 
gas  and  solid  minerals  reporters, 
individual  Indian  minerals  owners. 
Indian  tribes.  State  and  tribal  auditors. 
Federal  Government  financial  and 
systems  contractors,  and  Federal 
Government  employees. 


Frequency  of  Response:  At  the  end  of 
training/outreach  sessions. 

Estimated  Reporting  and 
Recordkeeping  Burden:  6  minutes. 

Annua]  Responses:  1,260  responses. 

Annual  Burden  Hours:  126  hours. 

Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach,  (202)  208-7744. 

Dated:  November  19. 1997. 
Joan  Killgore, 

Acting  Associate  Director  for  Royalty 
Management 
IFR  Doc.  98-123  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review, 
Connnent  Request 

Title:  Application  for  the  Purchase  of 
Royalty  Oil. 

Comments:  This  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995, 
Section  3506  (c)(2)(A),  we  are  notifying 
you,  members  of  the  public,  and 
affected  agencies  of  this  collection  of 
information  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
public's  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Comments  should  be  made  directly  to 
the  Attention:  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone  (202) 
^95-73^10.  Copies  of  these  comments 
should  also  be  sent  to  us.  The  U.S. 
Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  and  the  e-Mail  address 

is  David Guzy@mms.gov.  OMB  has  up 

to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days;  therefore,  public 
comments  should  be  submitted  to  OMB 


within  30  days  in  order  to  assure  their 
maximum  consideration. 

Copies  of  the  proposed  information 
collection  and  related  explanatory 
material  may  be  obtained  by  contacting 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385,  e-Mail 

Dennis C Jones@mms.gov. 

DATES:  Written  comments  should  be 
received  on  or  before  February  4, 1998. 

summary:  The  Secretary  of  the  Interior 
is  authorized  to  sell  royalty  oil  accruing 
to  the  United  States  from  Federal  oil 
and  gas  leases.  "Royalty  oil"  is  crude  oil 
produced  from  leased  Federal  lands, 
both  onshore  and  offshore,  in  instances 
in  which  the  Secretary  exercises  the 
option  to  accept  a  lessee's  royalty 
payment  in  oil  rather  than  in  money. 
When  the  Secretary  determines  that 
small  refiners  do  not  have  access  to 
adequate  supplies  of  oil,  the  Secretary 
may  dispose  of  any  oil  taken  as  royalty 
by  conducting  a  sale  of  such  oil,  or  by 
allocating  it  to  eligible  refiners.  The 
Application  for  the  Purchase  of  Royalty 
Oil,  Form  MMS-4070,  must  be 
submitted  by  interested  purchasers 
whenever  a  sale  is  held.  Information 
collected  is  used  to  determine  the 
applicant's  eligibility  to  purchase 
royalty  oil  and  also  provides  a  basis  for 
the  allocation  of  available  oil  among 
qualified  refiners. 

Description  of  Respondents:  Eligible 
refiners  interested  in  purchasing  royalty 
oil. 

Frequency  of  Response:  When  a 
royalty  oil  sale  is  conducted. 

Estimated  Reporting  and 
Recordkeeping  Burden:  1.25  hours. 

Annual  Responses:  20. 

Annual  Burden  Hours:  25  hours. 

Bureau  Clearance  Officer:  Jo  Ann 
Lauterbach,  (202)  20»-7744. 

Date:  December  1, 1997. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
IFR  Doc.  98-125  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  revision  of  a  currently 
approved  collection  of  information 
(OMB  Control  Number  1010-0006). 
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summary:  As  r^uired  by  the  Paperwork 
Reduction  Act  of  1995  (Act),  the 
Department  of  the  Interior  has 
submitted  the  4<^llection  of  information 
discussed  beloW  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  The  Aict  provides  that  an 
agency  may  noi  (conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  ijriformation  unless  it 
displays  a  cumiitly  valid  OMB  control 
number. 

DATES:  Submit '  written  comments  by 
February  4, 199H. 

ADDRESSES:  Subiiit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  tHe  Interior  (1010-0006). 
725  17th  Street.!^.  Washington.  D.C. 
20503.  1 1 

Send  a  copy  ti^your  comments  to  the 
Minerals  Management  Service. 
Attention:  Rules  Processing  Team.  Mail 
Stop  4020.  381  ^Iden  Street,  Hemdon. 
Virginia  20170-^17. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  EJngineering  and 
Operations  Divi$|on,  Minerals 
Management  Se^ice,  telephone  (703) 
787-1600.  You  T\[iay  obtain  copies  of  the 
supporting  stateiilent  and  collection  of 
information  by  contacting  MMS's 
Information  Colllaction  Clearance  Officer 
at  (202)  208-7 74k. 


Citation  30  CFR, 


Sut)parts  A,  E,  H, 
Sut>parts  B,  D,  F  ... . 


£56 


Subpart  C  

Various  Sut>parts:  ^^ 
256.53;  256.68;  236 
256.71;  256.72;  296 

Subpart  G:  256.41; 

256.46 

256.47(c)  

256.47(e)(1).  (e)(3) 
256.47;  256.50  


Subpart  I 

Form  MMS-2028 


Form  MMS-2028A 


256.53(c).  (d).  (f) 


SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  256.  I^easing  of 
Sulphur  or  Oil  and  Gas  in  the  Outer 
Continental  Shelf. 

Form  Numbers:  MMS-2028.  OCS 
Mineral  Lessee's  and  Operator's  Bond 
and  Act  of  Suretyship;  MMS-2028A, 
OCS  Mineral  Lessee's  and  Operator's 
Supplemental  Plugging  &  Abandonment 
Bond  and  Act  of  Suretyship. 

Abstract:  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  as  amended.  43 
U.S.C.  1331  et  seq.,  requires  the 
Secretary  of  the  Interior  (Secretary)  to 
preserve,  protect,  and  develop  offshore 
oil  and  gas  resources:  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments;  to  ensure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS;  and  to  preserve  and  maintain 
free  enterprise  competition.  The  Energy 
Policy  and  Conservation  Act  of  1975 
(EPCA)  prohibits  certain  lease  bidding 
arrangements  (42  U.S.C.  6213  (c)). 
The  MMS  uses  the  information 
collected  under  Part  256  to  determine  if 
applicants  are  qualified  to  hold  leases  in 
the  OCS.  For  example,  MMS  uses  the 
information  to:  (a)  verify  the 
qualifications  of  a  bidder  on  an  OCS 
lease  sale;  (b)  develop  the  semiannual 
List  of  Restricted  Joint  Bidders  that 
identifies  parties  which  are  ineligible  to 

Burden  Breakdown 


bid  jointly  with  each  other  on  OCS  lease 
sales,  under  limitations  established  by 
the  EPCA;  (c)  ensure  the  qualification  of 
assignees;  (d)  document  that  a  leasehold 
or  geographical  subdivision  has  been 
surrendered  by  the  record  title  holder, 
and  (e)  verify  that  lessees  have  adequate 
bonding  coverage.  If  MMS  did  not 
collect  the  information,  we  would  be 
unable  to  comply  with  the  mandates  of 
the  OCSLA  and  the  EPCA. 

The  individual  responses  to  Calls  for 
Information  are  the  only  information 
collected  involving  the  protection  of 
confidentiality.  The  MMS  will  protect 
specific  individual  replies  from 
disclosure  as  proprietary  information  in 
accordance  with  section  26  of  the 
OCSLA  and  30  CFR  256.10(d).  No  items 
of  a  sensitive  nature  are  collected. 
Responses  are  required  to  obtain  or 
retain  a  benefit. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  sulphur  or  oil  and  gas 
lessees. 

Frequency:  The  frequency  of  reporting 
and  number  of  responses  vary  for  each 
section  and  are  mostly  on  occasion  or 
annual  (see  chart  below).  There  are  no 
recordkeeping  requirements  in  30  CFR 
part  256. 

Estimated  Annual  Reporting  and 
Recordkeeping  Hour  Burden:  1 7.856 
total  burden  hours,  averaging 
approximately  137  hours  per 
respondent  (see  chart  below). 


Part  256 


Reporting  requirement 


M 


37; 

.70; 

73. 

43 


None 

Put)lic  notice  and  comment  process  through 

the  Federal  Register. 

Reports  from  Federal  agencies 

Request  approval  for  various  operations  or 

sutjmit  plans  or  applications. 

Submit  qualification  of  bidders  for  joint  bids 
and  statement  of  production. 

Submit  bids 

File  agreement  to  accept  joint  lease  on  tie 
bids. 

Request  for  reconsideration  of  bid  rejection  .. 

Execute  lease  (includes  submission  of  evi- 
dence of  authorized  agent  and  request  for 
dating  of  leases). 

Provide  bonding  document  certifications,  etc. 

OCS  Mineral  Lessee's  and  Operator  Bond 
and  Act  of  Suretyship. 

OCS  Mineral  Lessee's  and  Operator's  Sup- 
plemental Plugging  &  Abandonment  Bond 
and  Act  of  Suretyship. 

Demonstrate  ability  to  carry  out  present  and 
future  financial  obligations  and/or  request 
reduction  in  amount  of  supplemental  bond 
required. 


Annual  No.  of  re- 
sponses 


Burden  per 
response 


Not  applicable 

Exempt  as  defined  in  5  CFR  1320.3(h)(4) 

Exempt  as  defined  in  5  CFR  1320.3(c)(4) 
Burden  induded  with  other  approved  collections 
in  30  CFR  Part  250 


Annual 
burden 
hours 


200  responses 


2.000  bids  ... 
1  agreement 


4.5  hours 


1  hour  .. 
4  hours 


Exempt  as  defined  in  5  CFR  1320.3(h)(9) 


629  leases 


1  hour 


Exempt  as  defined  In  5  CFR  1320.3(h)(1) 
205  forms 25  hour 

120  forms 


150  submissions 


.25  hour 


.25  hour 


0 
0 

0 

0 


900 

2.000 
4 

0 
629 


0 
'51 

30 


37JS 
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Burden  Breakdown — Continued 


Citation  30  CFR,  Part  256 


Reporting  requirement 


Annual  No.  of  re- 
sponses 


Burden  per 
response 


Annual 
burden 
hours 


256.55(b)  

266.56 

256.57 

256.58(a)  

Subpart  J  256.62:  256.64; 

256.67. 
256.64(a)(7)  

256.64(a)(8)  

Subpart  K  256.76  

Total  Reporting  .... 

'  Rounded. 


Notify  MMS  of  action  filed  alleging  lessee, 
surety,  or  guarantor  are  insolvent  or  bank- 
rupt. 

Provide  plan  to  fund  lease-specific  abandon- 
ment account  and  related  Information. 

Provide  third-party  guarantee,  related  no- 
tices, and  annual  update. 

Request  termination  of  period  of  liability  and 
cancellation  of  bond. 

File  application  for  assignment  or  transfer 

File  required  Instruments  creating  or  transfer- 
ring working  intrest,  etc,  for  record  pur- 
poses. 

SiJt>mlt  non-required  documents  for  record 
purposes. 

Fife  written  request  for  relinquishment 


1  notice  

3  submissions 

10  sutxnissions  ... 

50  requests  

2,275  appfications 
500  filings 


.5  hour 

8  hours 
.5  hour 
.5  hour 
5  hours 
.5  hour 


24 

5 

25 

11.375 

250 


Voluntary,  non-required  submissions  of  docu- 
ments the  lessee  warrts  MMS  to  file  with  the 
lease. 


505  relinquishments 
6,649  


5  hours 


2^5 
17.856 


Estimated  Annual  Eeporting  and 
Recordkeeping  Cost  Burden:  $420,875 
for  transfer  application  fees 
(approximately  2,275  applications  x 
$185  fee)  and  $50,000  for  non-required 
documents  filing  fees  (approximately 
2,000  requests  x  $25  fee). 

Comments:  Section  3506  (c)(2)(A)  of 
the  Pa{>erwork  Reduction  Act  requires 
each  agency  "*  *  *  to  provide  notice 
*  •  *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected,  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  cofhments  directly  to  the 
ofHces  listed  under  the  addresses 
section  of  this  notice.  0MB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  0MB  should 
receive  public  comments  February  4, 
1998. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202)  208-7744. 


Dated  October  30, 1997. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
IFR  Doc.  98-126  Filed  1-2-98;  8:45  am) 

BILUNG  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Memorandum  of  Understanding  (MOU) 
Between  the  Minerals  Management 
Service  and  the  United  States  Coast 
Guard 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Minerals  Management  Service 
(MMS)  and  the  United  States  Coast 
Guard  (USCG)  are  updating  their  MOU 
concerning  responsibilities  for  offshore 
facilities.  The  update  is  necessary  to  add 
responsibilities  associated  with  floating 
facilities,  the  Oil  Pollution  Act  (OPA),    . 
and  civil  penalties. 

DATES:  MMS  and  USCG  will  consider  all 
comments  received  by  March  6, 1998. 
We  will  begin  reviewing  comments  at 
that  time  and  may  not  fully  consider 
comments  we  receive  after  March  6, 
1998. 

ADDRESSES:  Mail  or  hand-carry  ^^ 

comments  to  the  Department  of  Interior; 
Minerals  Management  Service;  Mail 
Stop  4700;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817;  Attention:  Rules 
Processing  Team. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Buffington.  MMS  at  (703)  787- 


1147  or  LCDR  Stephen  Kantz,  USCG  at 
(202) 267-0505. 

SUPPLEMENTARY  INFORMATION:  In  August, 
1989  the  MMS  and  the  USCG  signed  an 
MOU  that  outlined  responsibilities 
associated  with  facilities  located  on  the 
Outer  Continental  Shelf  (OCS).  The 
purpose  was  to  minimize  duplication, 
and  to  promote  consistent  regulation  of 
these  facilities.  The  use  of  floating 
facilities,  and  responsibilities  assigned 
by  OPA  created  by  need  to  update  the 
MOU.  Therefore,  the  MMS  and  USCG 
are  coordinating  an  update  of  the  1989 
MOU  to  add  responsibilities  for: 

•  Floating  facilities: 

•  OPA;  and 

•  Civil  penalities. 

For  floating  facilities,  we  plan  to  use 
jointly  approved  third  party  verification 
agents  to  conduct  the  joint  reviews 
specified  in  Table  C  of  the  MOU. 

We  are  working  to  ensure  that  the 
MOU  is  a  workable  document  that  we 
will  update  whenever  necessary.  MMS_ 
is  publishing  this  request  for  comment 
on  behalf  of  both  MMS  and  the  USCG. 
Please  send  comments  on  the  MOU 
(Appendix  A)  to  the  address  listed  in 
the  addresses  section  of  this  notice. 

Also,  please  comment  on  whether  you 
believe  that  the  MMS  and  USCG  should 
exchange  other  responsibilities  to 
improve  efficiency.  For  example,  would 
it  be  more  efficient  if  MMS  assumed  the 
remaining  USCG  responsibilities  for 
fixed  facilities?  We  are  considering  all 
options  to  improve  customer  service 
under  the  guidelines  of  the  National 
Performance  Review. 


n.  Definitio 
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Dated:  Decemb;  -  29, 1997. 

CaroIitaU.KaUajir, 

Associate  Directo^for  Offshore  Minerals 
Management. 

Appendix  A — Menorandum  of 
Understanding  betMreen  the  Minerals 
Management  Servjce  and  the  United  States 
Coast  Guard         1 1 

I.  Purpose 

This  Memorandum  of  Understanding 
(MOU)  defines  th0  responsibilities  of  the 
Minerals  Management  Service  (MMS)  and 
the  United  States  Cbast  Guard  (USCG).  The 
jurisdictional  area  (overed  by  this  MOU  is 
the  Outer  Continehkal  Shelf  (OCS)  except  for 
oil-spill  preparedrt«ss  and  response  functions 
that  are  seaward  of  the  coast  line.  An  MOU, 
dated  February  3, 1994,  among  the 
Departments  of  Transportation  and  the 
Interior,  and  the  Environmental  Protection 
Agency  established.jurisdictional 
responsibilities  for  bcilities  located  both 
seaward  and  landiyferd  of  the  coast  line. 

This  MOU  will  ininimize  duplication  and 
promote  consistent  regulation  of  facilities  in 
the  offshore.  This  MOU  does  not  apply  to 
deepwater  ports  as  licensed  by  the  Secretary 
of  Transportation  under  the  Deepwater  Port 
Act  of  1974.  as  amended. 

n.  Definition 

For  purposes  of  iHs  MOU,  the  following 
definitions  apply: 

Act— The  OCS  lihds  Act  (OCSLA)  of  1953 
(43  U.S.C.  133Vef  4(iq.),  as  amended  by  the 
OCSLA  amendmenki  of  1978  (Pub.  L.  95- 

Coast  Line— The  ttjne  of  ordinary  low  water 
along  that  portion  M  the  coast  which  is  in 
direct  contact  with  |the  open  sea  and  the  line 
marking  the  seawaiid  limit  of  inland  waters, 
as  defined  by  the  Submerged  Lands  Act  (43 
U.S.C.  1301  (c)).      1 1 

Mobile  Offshore  filling  Unit  (MODU)—A 
vessel  capable  of  ei^ging  in  drilling 


operations  for  exploring  or  exploiting  subsea 
resources  of  oil,  gas,  or  minerals.  An  MODU 
is  also  classified  as  a  facility  when  engaged 
in  drilling  or  downhole  operations. 

OCS — ^The  submerged  lands  which  are 
subject  to  the  Act. 

OSC  Activity— Any  activity  in  the  OCS 
associated  with  exploration,  development, 
production,  transporting,  or  processing  of 
OCS  mineral  resources  including  but  not 
limited  to  oil  and  gas. 

OCS  Facility— Any  artificial  island,  and 
installation  or  other  device  permanently  or 
temporarily  attached  to  the  sea  bed.  erected 
for  the  purpose  of  exploring  for,  developing, 
or  producing  resources  bom  the  OCS.  This 
term  does  not  include  ships  or  vessels  on  the 
waters  above  the  OCS  used  for  construction 
or  conveyance  in  support  of  OCS  activities, 
or  in  uses  of  these  waters  unrelated  to  OCS 
activities.  The  following  are  types  of  OCS 
facilities: 

1.  Fixed  OCS  Facility— A  bottom  founded 
OCS  facility  permanently  attached  to  the 
seabed  or  subsoil  of  the  OCS,  including 
platforms,  guyed  towers,  articulated  gravity 
platforms,  and  other  structures.  This 
definition  also  includes  gravel  and  ice 
islands  and  caisson  retained  islands  engaged 
in  OCS  activities  used  for  drilling, 
production,  or  both. 

2.  Floating  OCS  Facility— A  buoyant  OCS 
facility  securely  and  substantially  moored  so 
that  it  cannot  be  moved  without  a  special 
effort.  This  term  includes  tension  leg 
platforms,  spars,  and  permanently  moored 
semisubmersibles  or  shipshape  hulls  but 
does  not  include  MODUs  solely  engaged  in 
drilling  activities. 

3.  OCS  Terminal— Any  facility  or  vessel 
located  on  the  OCS  which  is  designated  for 
use  as  a  port  or  terminal  for  transferring  OCS 
mineral  resources  or  hydrocarbons  firom 
other  sources  to  or  from  a  vessel.  This 
includes  OCS  facilities  and  their  associated 
pipelines  licensed  by  the  Secretary  of 


Transportation  under  the  Deepwater  Port  Act 
of  1974. 

OPA— The  Oil  Pollution  Act  of  1990  (Pub 
L.  101-380). 

Person — A  natural  person,  an  association, 
a  State,  a  political  subdivision  of  a  State,  or 
a  private,  public,  or  municipal  corporation. 

Production  Facility— Any  OCS  facility 
designated  by  the  lessee  of  an  OCS  lease  for 
the  purpose  of  producing,  transporting, 
processing,  or  supporting  the  production  of 
the  mineral  resources.  This  definition  also 
includes  gravel  and  caisson  retained  islands 
engaged  in  any  OCS  activities  even  though 
they  may  be  used  for  purposes  other  than 
producing,  transporting,  processing,  or 
supporting  the  production  of  OCS  mineral 
resources. 

Regional  Director  (RD}— The  MMS  officer 
delegated  the  responsibility  and  authority  for 
a  region  within  MMS.  The  USCG  refenals  for 
violations  occurring  in  a  particular  MMS 
Region  would  be  made  to  that  MMS  Region's 
RD. 

Regional  Supervisor  (RSh-The  MMS 
officer  (or  the  authorized  represenutive)  in 
charge  of  operations  with  a  region. 

Vesse/— Every  description  of  watercraft  or 
other  artificial  contrivance  used,  or  capable 
of  being  used,  as  a  means  of  transportation 
on  the  water.  This  term  does  not  include 
atmospheric  or  pressure  vessels  used  for 
containing  liquids  or  gases. 

Vio/o(io/j— Failure  to  comply  with  the 
OCSLA,  with  any  regulations,  or  the  terms  or 
provisions  of  leases,  licenses,  permits,  or 
rights-of-way  issued  under  the  OCSLA. 

in.  Responsibilities. 

The  responsibilities  in  section  III  are 
organized  as  follows: 

•  Table  A  lists  MODUs; 

•  Table  B  lists  fixed  facilities:  and 

•  Table  C  lists  floating  systems. 


gqnstr 


A.  MODUs: 

1.  Design  and  (instruction 

2.  Structural  integrity  &  modification  &  repair  requirements 

3.  Stability  &  buoyancy  In  transit  and  operation "'Z       

4.  General  arrangement 

5.  Cranes.  boom$.  elevators,  handling  equipment  (Includes  BOP  handilrvg) 

6.  Electncal  system  design  and  equipment  &  classified  area  designations 

7.  Permanently  iristalled  boilers,  pressure  vessels,  piping.  &  machinery  not  cov^'by  MMS 

8.  Moonng  systems  design,  rating.  &  compatibility— not  site-specific  . 

9.  Helicopter  deck  InstaMatlons.  Including  refueling  facilities  and  operations 

10.  Pollution  praviention  systems  (33  CFR  151-156)  

11.  Firefighting  lor  systems  under  USCG  autfwrity  !."."."......". 

12.  Structural  Inspection ■"" 

13.  Safe  welding  and  burning  procedures  on  structural  members  "!. 

14.  Transferring  materials  and  personnel  by  crane  or  other— on  or  off  facility "" """ 

15.  Well-control  ieiquipment- surface  and  subsurface 

16.  Safety  systerrts  required  by  MfWIS  ...1.".". "    

17.  Emergency  shutdown  systems """[ 

18.  H2S  equipment  and  control,  gas  detection  systems"  worker  prot^ion(nrt  

19.  Subsea  completions  ^c^^i 

20.  Gas  detectlofH  systems ;.. ..'."!."...".... '      " 

21.  Containment  Systems  for  overflow  '""" 

22.  Well  or  production  related  pressure  vessels  and  piping  ".".1"!...."."..."."] 

23.  Pollution  prevention  and  equipment  (not  vessel  transfers)  ....!!!!!... 

24.  Administrates  a  shut  down  of  a  facility 


MMS 


USCG 


15 
16 
17 
18 
19 
20 
21 
22 
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Rxed  facilities: 

1.  Rre  protection — structural  (quarters,  bulkheads,  decics,  escape  routes,  testing  &  material  classification;  fire 
detection,  control  &  extinguishing  systems;  equipment  &  helicopter  dedc  &  refueling  facilities.  Rre  fighting  for 
structural  systems  not  in  #2  below  .! 

2.  Rre  protection  systems  (deluge  &  sprinkler  in  well  bay  areas,  detectors,  and  fire  toop  In  wellhead  productton 
area  and  quarters) 

3.  Oehydratkyi  equipnr>ent  and  gas  compressor  units  used  in  production 

4.  Occupattonal  health  and  workplace  safety 

5.  Evacuation  procedures  and  escape  routes „ — 

6.  Lifesaving  systems  and  equipment , ~ 

7.  Ventilation  system  requirements  

8.  General  alarms - 

9.  Personnel  protectk>n  equipment  (not  H2S) , 

10.  Living  quarters  

11.  Comnxinwatkxis 

12.  Navigatton  &  obstruction  lights  an  sound  signals  

13.  Review  design,  fabrication,  and  installation  

14.  Verify  site  specific  consideratkxis  .* 

15.  Well-control  equipment — surface  and  subsurface 

16.  Safety  systems  

17.  Emergency  shutdown  system 

18.  Wellhead,  flowline,  pipeline,  &  weN  test  equipment  includes  safety  valves  &  pressure  sensors  :. 

19.  H2S  equipment  and  control,  gas  detection  systems,  worker  proteclk)n  (not  fire-related) 

20.  Piping  systems  (production  and  related)  includes  incoming  and  departing  

21.  Pumps  used  to  transfer  lk)utds  within  the  production  systems  &  into  pipes 

22.  OdonuTt  treatment  of  gas  piped  into  enck^sures 

23.  Subsea  completkxis  

24.  Gas-detectkxi  systenra  (drilling,  production,  gas-transmission  or  equipment)  

25.  Sale  arxj  metering  equipment  for  productkxi  of  oil,  gas  &  sulphur  

26.  Containment  systems  for  overflow  from  drilling  and  production  equipment » 

27.  Vessels  (pressure,  atmospheric,  &  fired)  and  piping-driHing  arKl  production- 

28.  WeN-head  and  platform  removal 

29.  Drilling,  wortcover,  completk>n,  weil-servKing  (inckides  weV-control) 

30.  f^)flution  preventk)n  arxJ  equipment  (not  vessel  transfers) 

31.  Safe  wekling,  burning  and  hot  tapping „ 

32.  Pipeline  operatkx^s— associated  with  the  facility 

33.  Emergency  egress  procedures  Ondudes  lifesaving  &  emergency  equipment) 

34.  Exptosive,  radioactive  &  flammable  (not  hydrocart>on)  material  handling,  transfaning  &  stowage  (&  other 
HAZMATS)  

35.  Petroleum  and  other  product  transfer  (to  &  from  a  vessel) 

36.  Vehkde  and  vessel  operatk)ns „ 

37.  Diving  operatkyis  arxl  equipment 

38.  Administrates  a  shut  down  of  a  facility 

39.  Investigatk>n  lead  for  colliskxis,  deaths,  injuries „ 

40.  Structural  integrity,  modificatkm,  and  repair  requirements „ 

41.  Electrical  system  design  and  equipment .'. 

42.  Engine  exhaust  insulation  and  spark  ancestors 

43.  Material  handling  equipment  Onduding  cranes  and  booms) 


13 
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31 
32 
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40 
41 
42 
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C  Floating  OCS  Systems 

Table  C  lists  the  responsibilities  for  floating  OCS  systems: 


MMS 

MMSAJSCQ 

USCG 

Productkxi  equipment  (inckjding  risers  &  tur- 

Design of  turret  hull  interface  &  fabricatkxi  of 

ret). 

turret  &  turret  hull  interface. 

Rre  detectkxi — production  &  drilling  areas  

System  interfaces  for  non-independent  fire  de- 

Rre Protection  &  Response  For  All  Other 

Rre  extinguishing— well  bay  gas  &/or  H2S  de- 

tection and  fire  extinguishing  systems. 

Areas 

tectkxi  in  aU  areas. 

► 

Rre  Detectkx*— Remainder  of  Vessel/Facility. 

Site      specific      conskleratkxis      (including 

TLP  tendons  &  mooring  systems  of  other  float- 

geotechracs. 

ing  production  systems. 

TLP  foundations 

Hull  stnjcture  for  TLP,  SPAR,  &  hybrid 

Hull   structure-shipshape    FPS   Acconrnnoda- 
tions-all  types  Stnxrtural  fire  protectkxi  for 

all  types. 

Hazardous  areas  &  general  arrangement. 

"^ 

Design  Environmental  Conditions  (DEC)  Sta- 

Stability  for  all  types.                     ^ 

tkxi  keeping — DP  vessels. 

Design  operating  corxlitkxis 

Non-productk>n  machinery/electrical  systems.. 

Lifesaving  equipment  [MODU  or  tankship  re- 
quirements]. 
Helicopter  facilities  (MODU  regulatx)ns). 

TLP— Tenston  leg  platform. 


DP — Dynamk:alty  Positioned. 


UMI 


Federal  Ragjater  /  Vol  ^3,  No.  2  /  Monday.  January  5,  1998  /  Notices 


259 


\ccommocla- 
fotection  for 


IV.  awi  Penalties 

A.  The  USOG  ij]  lorts  violations  of  OCSLA 
statutes  or  regulsticma  which  may  result  in 
civil  penalty  action  to  MMS  by  using  the 
Compliance  Review  Form,  MMS-129.  The 
USOG  will  investigate  and  document  OCSLA 
based  violation  cades  according  to  the 
procedures  in  33  CFR  140.40  with  the 
following  clarification: 

1.  The  cognizaqt  Officer  in  Charge,  Marine 
Inspection  (OCMQ  provides  the  violator 
written  notice  of  tite  violation  and  establishes 
a  reasonable  time|ft)r  the  violator  to  correct 
the  violation.  Howtover,  a  violation  that 
constitutes  a  thre^i  of  serious,  irreparable,  or 
immediate  harm  ^pm  not  need  a  time  for 
correction  before  ^e  OCMI  proceeds  with  a 
civil  penalty  recoti^endation.  For  violations 
which  do  not  con|titute  a  threat  of  serious, 
irreparable,  or  immediate  harm,  the  OCMI 
may  consult  the  mMS  RD  to  establish 
reasonable  corrective  times,  {larticularly  on 
matters  in  which  MMS  has  expertise  or 
knowledge  of  indii$try  practice. 

2.  If  the  appropriate  time  to  file  an  appeal 
has  past,  and  the  violator  has  not  filed  an 
appeal  with  the  a^uopriate  USGG  official, 
pursuant  to  43  USS^1248(a),  the  OCMI 
provides  the  MM^  Regional  Civil  Penalty 
Coordinator  with  ^e  following  information: 

I.  The  case  file,  vrhich  consists  of  a 
simunary  of  the  iinfestigation  and  a  USOG 
determination  of  ttie  regulations  violated. 

ii.  A  descriptioit  bf  the  seriousness  of 
violation  and  any  iticidents  actually 
associated  with  the  violation. 

iii.  If  requested,  additional  information 
concerning  the  modts  of  a  civil  penalty 
action.  All  physical  evidence  remains  with 
the  USOG,  but  avaiilable  to  X4MS  upon 
request 

3.  If  the  violator!  files  an  appeal,  the  USOG 
will  forward  the  ca»e  to  MMS  after  the  USOG 
Hearing  Officer  issues  a  final  decision  on  the 
appeal. 

4.  Upon  receipt  qf  the  violation  report,  the 
MMS  Regional  Qvil  Penalty  Coordinator  wiU 
appoint  a  Reviewing  Officer  (RO)  who  will 
process  the  report  jiH  accordance  with  the 
MMS  OCS  Criminki/Qvil  Penalties  Pro-am 
GuidebooL  I 

5.  Notification  of  the  MMS  RO's  decision 
regarding  the  civil  penalty  assessment, 
collection,  compromise,  or  dismissal  shall  be 
provided  to  the  OCMI  originating  the 
violation  report. 

V.  Pollution  recponibilitiefl 

A.  Certificates  ofKhancial  Responsibility 
(COFR)  :  ■ 

1.  The  MMS  issues  Certificates  of  Financial 
Responsibility  (COFR)  for  all  facilities 
seaward  of  the  coast  line.  The  MMS  COFR 
ensures  that  lessees^  possess  adequate  oil  spill 
financial  responsibility  for  the  clean  up  and 
damages  from  oil  diischarges  resulting  from 
oil  exploration  and  production  facilities  and 
the  associated  pipelines. 

2.  The  USCG  Usues  COFR  for  vessels  and 
floating  OCS  facilities  which  store  oil.  This 
COFR  is  in  additioh  to  the  MMS  COFR  and 
addresses  the  operators  financial 
responsibility  fbr  tpb  clean  up  and  damages 
from  oil  discharged  insulting  from  non-well 


related  sources  and  produced  oil  store  on 
board  the  floaty  OCS  facility. 

B.  Oil  Spill  Preparedness  and  Response 
Planning 

1.  The  MMS,  for  all  facilities  seaward  of 
the  coast  line,  requires  that  responsible 
parties  maintain  approved  Oil  Spill  Response 
Plan  (OSRP)  consistent  with  the  area 
contingency  plan  (ACP);  ensures  that 
response  personnel  receive  training;  and  that 
response  equipment  is  inspected.  The  MMS 
may  require  unannounced  oil  spill  response 
drills.  The  MMS  RS  will  notify  the  Federal 
On  Scene  Coordinator  (FOSC)  of  drills  to 
coordinate  participation,  and  avoid  conflict 
or  duplication. 

2.  The  USCG  Captain  of  the  Port  serves  as 
the  pre-designated  FOSC  in  accordance  with 
the  national  Contingency  Plan.  The  cognizant 
FOCS  will  also  jointly  approve  OSRPs  for 
floating  OCS  facilities  which  store  oil. 
Participation  in  MMS  drills  will  be  at  the 
discretion  of  the  FOSC.  The  FOSC  will 
advise  the  MMS  RS  of  spill  response  drills 
and  activities  occurring  offshore. 

C.  SpQl  Response 

1.  All  spills  are  required  to  be  reported  to 
the  NRC  The  NRC  provides  notification  to 
the  appropriate  agencies  and  state  offices. 
Additionally,  offshore  facility  owners  or 
operators  are  required  to  report  spills  over 
one  barrel  to  the  MMS  RS. 

2.  The  FOSC  will  direct  and  monitor 
federal,  state,  and  private  actions,  consult 
with  affected  trustees,  and  determine 
removal  completion.  The  MMS  RS  will  direct 
measures  to  abate  soiirces  of  pollution  from 
an  offshore  fecility. 

VI.  Fxrhanging  Services  and  Peraonnel 

To  the  extent  its  own  operations  and 
resources  permit,  each  Agency  will  provide 
the  other  Agency  with  assistance,  technical 
advice,  and  support,  including 
transportation,  lif  requested.  Exchange  of 
services  and  personnel  is  non-reimbursable 
(except  for  pollution  removal  funding 
authorizations  for  incident  specific  fund 
access).  The  assistance  may  extend  to  areas 
beyond  the  OCS  where  one  Agency's 
expertise  will  benefit  the  other  Agency  in 
applying  and  enforcing  its  safety  regulations. 

Vn.  Other  Cooperative  Functioiis 

A.  Both  agencies  will  exchange  data  and 
study  results,  participate  in  research  and 
development  projects  and  exchange  early 
drafts  of  rulemaking  notices  to  avoid 
duplicative  or  conflicting  requirements. 

B.  Both  Agencies  will  review  current 
standards,  r^ulations,  and  directives  and 
will  propose  revisions  to  them  necessary  in 
keeping  with  the  provision  of  this  MOU. 

C  Both  Agencies  will  review  reporting  and 
data  collection  requirements  imposed  on 
operators  of  OCS  facilities  and,  where 
feasible,  eliminate  ot  minimize  duplicate 
reporting  and  data  collection  requirements. 

Vm.  Implementiiig  this  MOU 

A.  Each  Agency  will  review  its  internal 
procedures,  and  where  appropriate,  will 
revise  them  to  accomlSodate  the  provisions 


of  this  MOU.  Each  Agency  will  also  designate 
in  writing  one  senior  official  who  will  be 
responsible  for  coordinating  and 
implementing  the  provisions  of  this  MOU. 

B.  Each  agency  will  designate  regional 
officials  to  be  responsible  for  coordinating 
and  implementing  the  provisions  of  this 
MOU  in  their  respective  regions. 

C.  The  USOG— MMS  MOU  concerning 
regulation  of  activities  and  facilities  in  the 
OSC,  dated  August  29, 1990.  is  canceled  on 
the  effective  date  of  this  agreement 

D.  The  MOU  between  the  Department  of 
the  Interior  and  the  Department  of 
Transportation  regarding  re8f>onsibilities 
under  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan, 
dated  August  16, 1971,  is  canceled  on  the 
effective  date  of  this  agreement 

E.  If  new  technology  (or  new  uses  of 
current  technology)  require  a  change  to  this 
MOU,  the  MMS  regional  office  and 
appropriate  USCG  district  will  work  together 
to  solve  the  situation.  The  MMS  regional 
office  and  the  ySCG  district  will  notify  their 
respective  headquarters  office  of  the  change. 
If  the  MMS  regional  office  and  the  USOG 
district  office  can't  solve  the  situation,  it  will 
be  elevated  to  MMS  and  USOG  headquarters. 
The  new  policy  will  become  part  of  a  revised 
MOU  the  next  time  the  MOU  is  revised. 

DL  Seviogi  Provision 

Nothing  in  this  MOU  alters,  amends,  or 
affects  in  any  way  the  statutory  authority  of 
MMS  or  the  USCG. 

X.  EStctive  Date 

This  MOS  is  effective  upon  signature.  Both 
parties  may  amend  it  by  mutual  agreement 
and  either  agency  may  terminate  it  with  a  30- 
day  written  notice. 

Signed  at  Washington,  D.C.  this 

Commandant.  U.S.  Coast  Guard,  Department 
of  Transportation. 

Director,  Minerals  Management  Service, 

Department  of  the  Interior. 

(FR  Doc.  98-9  Filed  1-2-98;  8:45  am] 

MUMG  CODE  4>1IMM-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Aasiatant  Attorney 
General  for  avil  Righta;  Certification 
of  the  State  of  Maine  Acceaaibllity 
Regulationa  Under  the  Americana  with 
Dlaablimea  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Justice  has 
certified  that  the  Maine  Human  Rights 
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Act.  5  MRSA  §  4553  et  seq..  as 
implemented  by  the  Maine  Accessibility 
Regulations,  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  of  tiffe  III  of  the 
Americans  with  Disabilities  Act  (ADA). 
DATE:  January  5, 1998. 
AOORESSES:  Inquiries  may  be  addressed 
to:  John  L.  Wodatch.  Chief,  Disability 
Rights  Section,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  P.O.  Box 
66738,  Washington,  DC  20035-6738. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Wodatch,  Chief.  Disability 
Rights  Section,  Civil  Rights  Divrston, 
U.S.  Department  of  Justice.  P.O.  Box 
66738,  Washington,  DC  20035-6738. 
Telephone  number  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

•  > 

SUPPLEMB<TARY  INFORMATION: 

Background 

The  ADA  authorizes  the  Department 
of  Justice,  upon  application  by  a  State 
or  local  government,  to  certify  that  a 
State  or  local  law  that  establishes 
accessibility  requirements  meets  or 
exceeds  the  minimum  requirements  of 
title  III  of  the  ADA  for  new  construction 
and  alterations.  42  U.S.C. 
12188(b)(l)(A)(ii);  28  CFR  36.601  et  seq. 
Certification  constitutes  rebuttable 
evidence,  in  any  ADA  enforcement 
action,  that  a  building  constructed  or 
altered  in  accordance  with  the  certified 
code  complies  with  the  new 
construction  and  alterations 
requirements  of  title  III  of  the  ADA. 
By  letter  dated  July  21, 1995,  the 
Maine  Human  Rights  Commission 
requested  that  the  Department  of  Justice 
(Department)  certify  that  the  Maine 
Human  Rights  Act,  5  MRSA  section 
4553  et  seq.,  as  implemented  by  the 
Maine  Accessibility  Regulations 
(together,  the  Maine  law),  meets  or 
exceeds  the  new  construction  and 
alterations  requirements  of  title  III  of  the 
ADA. 
~    The  Department  analyzed  the  Maine 
law,  and  made  a  preliminary 
determination  that  it  meets  or  exceeds 
the  new  construction  and  alterations 
requirements  of  title  III  of  the  ADA.  By 
letter,  dated  September  23,  1997,  the 
Department  notified  the  Maine  Human 
Rights  Commission  of  its  preliminary 
determination  of  equivalency. 

On  October  2, 1997,  the  Department 
published  notices  in  the  Federal 
Register  announcing  its  preliminary 
determination  of  equivalency  and 
requesting  public  comments  thereon.. 


The  period  for  submission  of  written 
comments  ended  on  December  1, 1997. 
In  addition,  the  Department  held  public 
hearings  in  Augusta,  Maine  on  October 
17,  1997,  and  in  Washington,  DC  on 
December  2,  1997. 

Three  individuals  submitted 
comments.  Commenters  were  disability- 
rights  advocates  and  an  architect.  The 
Department  has  analyzed  all  of  the 
submitted  comments  and  has  consulted 
with  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

Two  of  the  comments  supported 
certification  of  the  Maine  law.  One 
comment,  while  not  opposing 
certification  of  the  Maine  law.  inquired 
whether  the  Maine  law's  coverage  of 
churches  (if  the  building  or  facility  is 
open  to  the  public  for  any  reason)  is 
different  from  the  ADA.  Because 
coverage  of  churches  is  neither  required 
nor  prohibited  by  the  ADA.  such 
coverage  does  not  preclude  certification. 

Based  on  these  comments,  the 
Department  has  determined  that  the 
Maine  law  is  equivalent  to  the  new 
construction  and  alterations 
requirements  of  title  III  of  the  ADA. 
Therefore,  the  Department  has  informed 
the  submitting  official  of  its  decision  to 
certify  the  Maine  law. 

Effect  of  Certification 

The  certification  determination  is 
limited  to  the  version  of  the  Maine  law 
that  has  been  submitted  to  the 
Department.  The  certification  will  not 
apply  to  amendments  or  interpretations 
that  have  not  been  submitted  and 
reviewed  by  the  Department. 

Certification  will  not  apply  to 
buildings  constructed  by  or  for  State  or 
local  government  entities,  which  are 
subject  to  title  II  of  the  ADA.  Nor  does 
certification  apply  to  accessibility 
requirements  that  are  addressed  by  the 
Maine  law  that  are  not  addressed  by  the 
ADA  Standards  for  Accessible  Design. 

Finally,  certification  does  not  apply  to 
variances  or  waivers  granted  under  the 
Maine  law.  Therefore,  if  a  builder 
receives  a  variance,  \^aiver, 
modification,  or  other  exemption  firom 
the  requirements  of  the  Maine  law  for 
any  element  of  construction  or 
alterations,  the  certificatiqn 
determination  will  not  constitute 
evidence  of  ADA  compliance  with 
respect  to  that  element.  __ 

Dated:  Decemt)er  12,  1997. 

Isabelle  Katz  Pinzler, 

Acting  Assistant  Attorney  General  for  Civil 
Rights. 

|FR  Doc.  98-149  Filed  1-2-98:  8:45  ami 

BILUNG  CODE  4410-1»-M» 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  97-27] 

Hemp  Products  Research  Company; 
Denial  of  Applications 

On  June  17, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  two 
Orders  to  Show  Cause  to  Hemp 
Products  Research  Company 
(Respondent),  oif  Bellevue,  Nebraska, 
notifying  it  of  an  opportimity  to  show 
cause  as  to  why  DEA  should  not  deny 
its  applications  for  DEA  Certificates  of 
Registration  as  a  manufacturer  of 
marijuana  under  21  U.S.C.  823(a),  and 
as  a  researcher  in  the  cultivation  of 
marijuana  under  21  U.S.C.  823(f).  for 
reason  that  its  registration  would  be 
inconsistent  with  the  public  interest. 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Orders  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Gail  A. 
Randall. 

On  August  26,  1997,  the  Government 
filed  a  Motion  for  Summary  Disposition 
seeking  a  recommendation  from  the 
Administrative  Law  Judge  that  the 
applications  be  denied  without 
convening  a  hearing.  Thereafter,  on 
September  17, 1997,  Respondent 
submitted  a  prehearing  statement  which 
included  its  response  to  the 
Government's  motion.  On  October  8, 
1997,  Judge  Randall  issued  her  Opinion 
and  Recommended  Ruling,  concluding 
that  summary  disposition  is  appropriate 
in  this  matter,  and  therefore  granting  the 
Government's  motion  and 
recommending  that  Respondent's 
applications  for  registration  be  denied. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  November  21, 1997, 
Judge  Randall  transmitted  the  record  of 
these  proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  Rill, 
the  Opinion  and  Recommended  Ruling 
of  the  Administrative  Law  Judge,  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  has  two  pending 
applications  for  registration  with  DEA. 
Respondent  submitted  an  application 
dated  March  14. 1995,  for  registration 
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with  DEA  as  a  i«  searcher  in  Schedule  I. 
listing  the  Administrative  Drug  Code 
Number  for  maijuana.  In  addition, 
Respondent  list  dd  on  its  application  an 
address  in  Bellojrue,  Nebraska.  In 
Respondent's  Wlter  transmitting  its 
prehearing  statement,  the  President  of 
Respondent  indicated  that  this  was  his 
home  address,  but  that  he  was  moving 
to  a  new  home  m  O'Neill,  Nebraska. 
Respondent  adinitted  in  its  prehearing 
statement  that  the  address  listed  on  its 
application  is  «qt  the  location  where  it 
intends  to  conduct  research  in  the 
cultivation  of  rairijuana.  Further,  in  its 
research  protocol,  required  pursuant  to 
21  U.S.C.  823(f)  ^d  21  CFR  1301.18, 
under  the  heading  "Location  Where  The 
Research  Will  m  Conducted," 
Respondent  states  that  "[t]his  study  is 
based  on  farms  "  in  20  states,  and  that 
"(b]iochemical  and  textile  analysis  will 
be  performed  bVilRespondent]  in 
contractual  industrial  laboratories." 
However,  Respd^ident  fails  to 
specifically  identify  the  location(s) 
where  it  intend$  to  conduct  its  research. 

In  its  second  Application,  dated  May 
18, 1995.  Respondent  seeks  registration 
as  a  Schedule  I  manufacturer,  also 
listing  on  this  application  the 
Administrative  Code  Number  for  ■ 
marijuana.  Respjdndent  indicated  on  its 
application  that  h  wants  to  manufacture 
marijuana  for  industrial  purposes.  Like 
with  the  researcher  application. 
Respondent  adi^|tted  that  the  address 
listed  on  the  majrtufacturer  application 
is  not  the  location  where  Respondent 
intends  to  manufacture  marijuana. 
Instead,  Respondent  has  stated  that  it 
"is  seeking  approval  of  approximately 
360,000  acres  for  industrial  hemp 
production  in  18  states  at  this  time." 
Respondent  "intends  to  cultivate  itself, 
and  to  subcontract  out,  the  cultivation, 
harvest  and  processing  of  low  THC 
industrial  varieties  of  Cannabis  hemp 
stalk,  seed,  and  Waste  materials  *  *  *." 
Respondent  intends,  at  harvest,  to 
separate  the  leaft  Iflower,  and  other 
waste  from  the  sitalk  and  seed  of  the 
Cannabis  sativa  I,,  plant,  and  to  use  the 
hemp  stalk  for  t^itile  analysis. 
Respondent  furtner  intends  to  then  use 
the  hemp  seeds  \q  grow  new  Cannabis 
sativa  L.  plants,  i 

Correspondenfcp  between  DEA  and 
Respondent  pricji|to  the  issuance  of  the 
Orders  to  Show  Cause  indicate  that 
Respondent  wasj^dvised  that  a  separate 
registration  is  required  for  each  location 
where  marijuan^Vill  be  manufactured 
and  that  there  are  certain  security 
requirements  for  manufacturing 
locations  which  inust  be  inspected  prior 
to  the  issuance  oft  any  registration. 

The  Govemmc  1  it.  in  its  Motion  for 
Summary  Dispoi;:  tion.  argues  that 


summary  disposition  is  appropriate  in 
this  proceeding  since  there  is  no  dispute 
that  Respondent  has  failed  to  comply 
with  the  application  requirements  for 
registration  with  DEA  as  a  manufacturer 
and  as  a  researcher  of  a  controlled 
substance.  First,  the  Government  argues 
that  Respondent  has  failed  to  submit 
separate  applications  for  each  location 
where  it  intends  to  manufacturer 
marijuana  as  required  by  21  U.S.C.  822 
and  21  CFR  1301.12.  In  its  response. 
Respondent  contends  that  feral 
industrial  hemp  is  a  "non-drug"  with  no 
potential  for  abuse  and  therefore  it  is 
unreasonable  to  require  a  separate 
registration  for  each  location  where  it 
intends  to  manufacture.  Next,  the 
Government  argues  that  Respondent  has 
failed  to  disclose  the  location(s)  where 
it  intends  to  conduct  research  on 
marijuana  and  to  submit  separate 
applications  for  those  locations  as 
required  by  21  U.S.C.  822  and  21  CFR 
1301.12  and  1301.18(a)(2)(v). 
Respondent  argues  that  it  has  not  yet 
acquired  a  research  facility,  and  that  it 
would  be  "economically  foolish"  to 
obtain  laboratory  space  without  first 
receiving  a  DEA  registration.  Finally, 
the  Government  asserts  that  Respondent 
has  failed,  or  refused,  to  allow  DEA  to 
conduct  on-site  inspections  of  any 
location  where  it  intends  to 
manufacture  or  conduct  research, 
thereby  precluding  DEA  horn 
determining  whether  Respondent  is  in 
compliance  with  security  requirements. 
Respondent  contends  that  it  has 
provided  DEA  with  a  list  of  a  number 
of  manufacturing  locations,  but  that 
DEA  has  never  asked  to  conduct  on-site 
inspections  at  any  of  these  locations. 

The  first  question  is  whether 
Respondent  intends  to  manufacture  or 
conduct  research  on  marijuana. 
Respondent  states  that  it  does  not  want 
"anything  whatsoever  to  do  with 
'marijuana'  or  'marihuana'.  As  stated  in 
applications  and  communications, 
interest  is  based  solely  on  the  use  of 
industrial  hemp  for  the  production  of 
bioplastics,  biofuels.  cloth  and  paper." 
In  addition.  Respondent  asserts  that  it  is 
intending  to  deal  with  a  "non-drug" 
since  it  has  a  very  low  concentration  of 
delta-9-tetrahydrocannabinol  (THC).  As 
Judge  Randall  noted,  marijuana  is 
defined  in  21  U.S.C.  802(16)  as: 

(Ajll  parts  of  the  plant  Cannabis  sativa  L. 
whether  growing  or  not;  the  seeds  thereof; 
the  resin  extracted  from  any  part  of  such 
plant;  and  every  compound,  manufacture, 
salt,  derivative,  mixture,  or  preparation  of 
such  plant,  its  seeds  or  resin.  Such  term  does 
not  include  the  mature  stalks  of  such  plant, 
fiber  produced  from  such  stalks,  oil  and  cake 
made  from  the  seeds  of  such  plant,  any  other 
compound,  manufocture,  salt,  derivative. 


mixture,  or  preparation  of  such  mature  stalks 
(except  the  resin  extracted  therefrom),  fiber, 
oil,  or  cake,  or  the  sterilized  seed  of  such 
plant  which  is  incapable  of  germination. 

Further.  21  U.S.C.  802(15)  defines 
manufacture  as  "the  production, 
preparation,  propagation,  compounding, 
or  processing  of  a  drug  or  other 
substance,  either  directly  or  indirectly 
or  by  extraction  from  substances  of 
natural  origin  *  *  *." 

As  noted  previously.  Respondent 
intends  to  process  a  substance  that 
originates  fitjm  the  Caimabis  sativa  L. 
plant,  by  separating  at  harvest,  the  stalk 
and  seed  materials  from  the  leaf,  flower 
and  other  waste  material,  and  then 
using  the  seeds  to  grow  new  Cannabis 
sativa  L.  plants.  The  Acting  Deputy 
Administrator  agrees  with  Judge  Randall 
that  "[sjince  the  definition  of  marihuana 
specifically  includes  all  parts  of  the 
plant,  except  the  mature  stalks,  the 
Respondent  proposes  to  'process'  the 
Cannabis  sativa  L.  plant  to  reach  the 
hemp  component  of  that  plant."  In 
addition.  Respondent's  use  of  the  seeds 
to  grow  new  Cannabis  sativa  L  plants 
also  falls  within  the  statutory 
definitions  of  the  manufacture  of 
marijuana.  Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent  is  proposing  to  engage  in 
the  manufacture  and  research  of 
marijuana.  As  to  Respondent's  assertion 
that  th»  substance  that  it  intends  to  be 
involved  with  is  a  "non-drug"  due  to  its 
low  concentration  of  THC.  the  Acting 
Deputy  Administrator  concludes  that 
the  statutory  definition  of  marijuana 
does  not  address  the  degree  of  THC 
concentration.  Therefore,  regardless  of 
the  level  of  THC  concentration  of  the 
plants.  Respondent's  proposed  activities 
fall  within  the  statutory  definitions  of 
the  manufacture  of  marijuana. 

Pursuant  to  21  U.S.C.  822(a),  "(elvery 
person  who  manufactures  or  distributes 
any  controlled  substance  \  *  *  or  who 
proposes  to  engage  in  the  manufacture 
or  distribution  of  any  controlled 
substance  •  •  *  shall  obtain  annually  a 
registration  issued  by  the  Attorney 
General*  *  *." 

Since  Respondent  intends  to 
manufacture  marijuana,  a  Schedule  I 
controlled  substance,  it  is  required  to 
obtain  a  DEA  registration.  Further.  21 
U.S.C.  822(e)  states  that  "[a]  separate 
registration  shall  be  required  at  each 
principal  place  of  business  or 
professional  practice  where  the 
applicant  manufactures,  distributes,  or 
dispenses  controlled  substances.  .  .  ." 
Respondent  has  submitted  only  one 
application  for  registration  to 
manufacture  marijuana,  and  Respondent 
has  admitted  that  it  does  not  intend  to 
manufacture  marijuana  at  the  address 
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listed  on  the  application.  Instead, 
Respondent  has  indicated  that  it  intends 
to  manufacture  marijuana  on  farms  in  a 
number  of  different  states,  however  it 
has  not  submitted  applications  for 
registration  for  these  locations. 
Therefore,  since  Respondent's 
manufacturer  application  fails  to 
identify  the  principal  place(s)  of 
business  where  it  intends  to 
manufacture  marijuana,  it  does  not 
comply  with  21  U.S.C.  822. 

Regarding  Respondent's  application 
to  Conduct  research,  pursuant  to  21 
U.S.C.  823(f).  DEA  is  authorized  to 
register  "practitioners"  to  conduct 
research  with  controlled  substances. 
"Practitioner"  is  defined  in  21  U.S.C. 
802(21)  as: 

(Al  physician,  dentist,  veterinarian, 
scientific  investigator,  pharmacy,  hospital,  or 
other  person  licensed,  registered,  or 
otherwise  permitted,  by  the  United  States  or 
the  jurisdiction  in  which  he  practices  or  does 
research,  to  distribute,  dispense,  conduct 
research  with  respect  to,  administer,  or  use 
in  teaching  or  chemical  analysis,  a  controlled 
substance  in  the  course  of  professional 
practice  or  research. 

Therefore,  state  authorization  to 
conduct  research  is  a  prerequisite  to 
DEA  registration.  See  also  21  U.S.C. 
823(0.  Like  with  its  manufacturer 
application.  Respondent's  researcher 
application  lists  an  address  where 
Respondent  has  conceded  that  it  has  no 
intention  of  conducting  research. 
Instead,  in  its  research  protocol. 
Respondent  merely  lists  20  states  from 
which  it  intends  to  obtain  hemp,  and 
acknowledges  that  it  has  not  yet 
obtained  laboratory  space.  Because 
Respondent  has  not  identified  the 
specific  location(s)  where  it  intends  to 
conduct  its  research  on  marijuana,  DEA 
cannot  determine  whether  Respondent 
is  authorized  to  do  so  in  the 
jurisdiction(s)  where  the  proposed 
research  will  take  place.  Therefore,  the 
Acting  Deputy  Administrator  concurs 
with  Judge  Randall's  conclusion  that 
"DEA  lacks  the  authority  under  21 
U.S.C.  823(f)  to  register  the  Respondent 
as  a  researcher." 

It  is  well  settled  that  where  there  is  no 
material  question  of  fact  involved,  or 
when  the  facts  are  agreed  upon,  there  is 
no  need  for  a  plenary,  administrative 
hearing.  Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  Gilbert  Ross,  M.D.,  61 
FR  8664  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  51,104  (1993);  Philip  E. 
Kirk,  M.D.,  48  FR  32,887  (1983),  aff'd 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984). 

In  this  case,  there  does  appear  to  be 
some  dispute  as  to  whether  or  not 
Respondent  refused  to  allow  DEA  to- 


conduct  on-site  inspections  of  the 
locations  where  it  is  proposing  to 
manufacture  or  conduct  research  on 
marijuana.  However,  the  Acting  Deputy 
Administrator  finds  it  unnecessary  to 
reach  this  issue,  since  as  Judge  Randall 
found,  it  is  undisputed  that  "(1)  the 
Respondent  has  failed  to  submit 
separate  manufacturing  [applications) 
for  each  proposed  manufacturing  site; 
(2)  the  address  on  the  pending 
manufacturing  application  is  not  a 
proposed  manufacturing  site;  and  (3)  the 
Respondent  has  failed  to  identify  the 
location  where  it  intends  to  do  research 
with  a  controlled  substance."  Therefore, 
Judge  Randall  concluded  that 
Respondent  "has  not  complied  with  the 
statutory  and  regulatory  requirements 
pertaining  to  the  content  of  its 
applications!. I  *   *  *  that  there  are  no 
relevant  factual  matters  in  dispute 
concerning  the  information  lacking  in 
the  Respondent's  applications!,]  *  *  * 
[and]  that  the  DEA  lacks  the  authority 
to  grant  the  Respondent's  currently 
pending,  incomplete  applications  for 
DEA  Certificates  of  Registration." 

As  a  result.  Judge  Randall  granted  the 
Government's  Motion  for  Summary 
Disposition  and  recommended  that 
Respondent's  applications  for 
registration  be  denied.  The  Acting 
Deputy  Administrator  concurs  with 
Judge  Randall's  conclusions.  DEA  is 
precluded  by  statute  to  issue 
Respondent  a  manufacturer  registration 
at  a  location  where  Respondent  does  not 
intend  to  manufacture  a  controlled 
substance  which  would  authorize 
Respondent  to  manufacture  marijuana  at 
different  locations  in  a  number  of  states. 
Further,  since  Respondent  has  failed  to 
specifically  identify  the  state(s)  where  it 
intends  to  conduct  its  research  on 
marijuana,  DEA  cannot  determine 
whether  Respondent  is  properly 
authorized  by  the  state(s)  to  conduct 
such  research,  and  therefore,  DEA  is 
precluded  by  statute  ft-om  issuing 
Respondent  a  researcher  registration. 

Consequently,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent's  applications  for 
registration  cannot  be  granted.  The 
Acting  Deputy  Administrator  agrees 
with  Judge  Randall  that  since  "the 
current  applications  [are]  so  defective 
that  the  DEA  lack[s]  authority  to  grant 
them  in  their  current  state  ...  it  [is] 
unnecessary  to  make  any  further 
findings  or  conclusions  concerning  any 
of  the  other  issues  raised  by  the  parties 
about  the  propriety  of  granting  or 
denying  the  Respondent's  applications." 

In  her  November  21,  1997  letter 
transmitting  the  record  to  the  Acting 
Deputy  Administrator,  Judge  Randall 
noted  that  Respondent  had  filed  with 


her  office  several  exhibits  including 
"hemp  paper,  fiber,  hurds  and  stalks 
(whole  and  chipped)."  Judge  Randall 
asked  to  be  advised  whether  the  Acting 
Deputy  Administrator  "would  like  for 
these  items  to  be  destroyed  or  retrieved 
for  [his]  viewing."  In  light  of  the 
conclusions  made  in  this  matter,  the 
Acting  Deputy  Administrator  finds  it 
unnecessary  to  view  these  exhibits. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  applications 
dated  March  14. 1995,  and  May  18, 
1995.  submitted  by  Hemp  Products 
Research  Company,  for  DEA  Certificates 
of  Registration  as  a  researcher  and  as  a 
manufacturer,  be.  and  they  hereby  are, 
denied.  This  order  is  effective  February 
4. 1998. 

Dated:  December  22. 1997. 
James  S.  Milford, 
Acting  Deputy  Administrator. 
[PR  Doc.  98-024  Filed  1-2-98;  8:45  amj 

BILLING  CODE  4410-0»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Docket  97-170] 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Automated  Analysis  Corporation. 
2805  South  Industrial.  Suite  100.  Ann 
Arbor.  Michigan  48104-6767.  has 
applied  for  an  exclusive  copyright 
license  for  computer  software  entitled 
"Structural  Acoustics  Optimization 
(SAOpt)  Software."  NASA  received 
assignment  of  the  copyright  on 
September  18, 1997,  from  Lockheed 
Martin  Aeronautical  Systems  Company. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Ms. 
Robin  W.  Edwards.  Patent  Attorney, 
NASA  Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  March  6. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Robin  W.  Edwards.  Patent  Attorney, 
NASA  Langley  Research  Center.  Mail 
Code  212.  Hampton.  VA  23681-0001, 
telephone  (757)  864-3230. 


Dated:  De 
Edward  A.: 

General  Cot 
[FR  Doc.  98 

BNJJNOCOOE 


Dated:  Dec 
Edward  A.  Fi 

General  Coui 
[FR  Doc.  98- 

WLLJNGCOOE  1 


NATIONAL 
SPACE  ADI 


UMI 


Dated:  Decembei  !2, 1997. 
Edward  A.  Frankli 

General  Counsel. 

IFR  Doc.  98-133  Filid  1-2-98;  8:45  am) 
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NATIONAL  AEROJAUnCS  AND 
SPACE  AOMINISff  RATION 

[Dociwt  97-172]     I 

Notice  of  Prospejdtive  Patent  License 

AGENCY:  Nationajj  Aeronautics  and 
Space  Adininistr«|ion. 
ACTION:  Notice  of  prospective  patent 
license.  '  i 

summary:  NASA  llereby  gives  notice 
that  Dataforce  Development  Corporation 
of  Scotts  Valley,  California  95067-7425, 
has  applied  for  a  bjartially  exclusive 
patent  license  to  OTactice  the  inventions 
described  and  claimed  in  U.S.  Patent 
Numbers  5,426,512  and  5,629,780,  both 
entitled  "Image  Data  Compression 
Having  Minimum  Perceptual  Error^"  for 
which  United  Sta^^s  Patents  were  issued 
on  June  20, 1995  atid  May  13,  1997, 
respectively,  to  the  United  States  of 
America  as  represjeinted  by  the 
Administrator  of  <he  National 
Aeronautics  and  ${)ace  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  C^^ter. 
DATES:  Responses  tb  this  notice  must  be 
received  by  March  6, 1998. 
FOR  FURTHER  INFORfHATION  CONTACT: 
Mr.  William  Shee^iian,  Patent  Attorney, 
Ames  Research  Ctjiter,  Mail  Stop  202A- 
3,  Moffett  Field,  q\  94035,  telephone 
(650) 604-5104. 

Dated:  December  i^,  1997. 
Edward  A.  Frankle. 
General  Counsel. 
[FR  Doc.  98-136  Fil^(|  1-2-98;  8:45  am] 

MLUNG  CODE  7S10-01-II 


NATIONAL  AERO  ^JAUTICS  AND 
SPACE  ADMINISljlliATION 

[Notice  97-171] 

Prospective  Patent  License 

AGENCY:  National  Ajeronautics  and 

Space  Administratibn. 

ACTION:  Notice  of  p  ijospective  patent 

license. 


summary:  NASA  hereby  gives  notice 
that  Vacuum  Arc  Technologies,  Inc.  of 
Scottsboro,  Alabanifi,  has  applied  for  an 
exclusive  license  tol practice  the 
invention  described  arTd  claimed  in  U.S. 
Patent  No.  5,380.415.  entitled  "Vacuum 
Vapor  Deposition.'  and  the  invention 


described  in  NASA  Case  No.  MFS- 
30,119-1,  for  "Enhanced  Vacuum  Arc 
Vapor  Deposition  Electrode,"  which  are 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Marshall  Space  Flight  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  March  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Broad,  Jr.,  Patent  Counsel, 
Marshall  Space  Flight  Center,  Mail  Code 
CCOl,  Huntsville,  Alabama  35812, 
telephone  (205)  544-0021,  fax  (205) 
544-0258. 

Dated:  December  22. 1997. 
Edward  A.  Frankle. 
General  Counsel. 
[FR  Doc.  98-135  Filed  1-2-98;  8:45  am] 

BILUNQ  COOE  7S10-01-M 


NATIONAL  GAIMBUNG  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 


DATES:  Wednesday,  January  21, 1998, 
9:00  a.m.  to  9:00  p.m.  and  Thursday, 
January  22,  1998,  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  site  will  be: 
The  Atlantic  City  Convention  Center, 
Room  302.  2001  Kirkman  Blvd.,  Atlantic 
City,  NJ  08401.  Written  comments  can 
be  sent  to  the  Commission  at  800  North 
Capitol  Street,  N.W.,  Suite  450, 
Washington,  D.C.  20002. 
STATUS:  The  meeting  will  be  open  to  the 
public  both  days.  However,  the  meeting 
will  adjourn  in  the  afternoon  for 
approximately  six  hours  on  January  21" 
while  the  Commission  conducts  its  first 
two  site  visits.  Additionally,  the 
meeting  will  adjourn  on  January  22'*' 
before  the  Commission  conducts  the 
meeting's  final  site  visit. 
summary:  At  its  first  on-site  meeting  the 
National  Gambling  Impact  Study 
Commission,  established  under  Pub.  L. 
104-169,  dated  August  3, 1996,  will 
hear  presentations  from  invited  panels 
of  speakers,  conduct  site  visits,  receive 
public  comment,  and  conduct  its 
normal  meeting  business. 
CONTACT  persons:  For  further 
information  contact  Amy  Ricketts  at 
(202)  523-8217  or  write  to  800  North 
Capitol  St.,  N.W.,  Suite  450, 
Washington,  D.C.  20002. 
supplementary  information:  The 
meeting  agenda  will  include 


presentations  firom  Federal,  State,  and 
local  officials;  testimony  from  invited 
panels  of  speakers  on  the  social  and 
economic  impact  of  gambling;  testimony 
from  an  expert  panel  on  pathological 
gambling;  site  visits  to  the  Atlantic  Qty 
Rescue  Mission,  Trump  Taj  Mahal 
Casino,  and  boardwalk  area;  normal 
meeting  business;  and  an  open  forum 
period  for  public  comment. 

An  open  forum  for  public 
participation  will  be  held  from  7:00 
p.m.  to  9:00  p.m.  on  January  21  on 
issues  relevant  to  the  Commission's 
work.  Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  must  contact 
Mr.  Tim  Bidwill  by  telephone  only  at 
(202)  523-8217  no  later  than  5:00  p.m., 
January  16, 1998.  No  requests  will  be 
accepted  before  9:00  a.m.  (EST)  the  day 
this  notice  appears  in  the  Federal 
Register. 

Open  fonmi  participants  will  be  asked 
to  provide  name,  organization  (if 
applicable),  address,  and  telephone 
number.  No  requests  will  be  accepted 
via  mail,  facsimile,  e-mail,  or  voice 
mail.  A  waiting  list  will  be  compiled 
once  the  allotted  number  of  slots 
becomes  filled.  Oral  presentations  will 
be  limited  to  three  (3)  minutes  per 
speaker.  If  this  is  not  enough  time  to 
complete  comments,  please  restrict  to 
three  minutes  a  summary  of  your 
comments  and  bring  a  typed  copy  of  full 
comments  to  file  with  the  Commission. 
Persons  speaking  at  the  forum  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
statements  to  the  registration  desk  prior 
to  the  evening  session  on  January  21. 
Members  of  the  public,  on  the  waiting 
list  or  otherwise,  are  always  invited  to 
send  written  comments  to  the 
Commission  at  any  time.  However,  if 
individuals  wish  to  have  their  written 
comments  placed  into  the  official  record 
of  the  meeting,  the  Commission  must 
receive  them  by  February  11, 1998.  Each 
speaker  is  kindly  asked  to  be  prepared 
prior  to  their  presentation;  to  refrain 
from  any  use  of  profanity^  vulgar 
language,  or  obscene  signage;  to  refrain 
fttsm  making  any  comments  or 
disrupting  sounds  during  the 
presentation  of  another  speaker;  and  to 
remain  seated.  If  visual  aids  are 
necessary  during  the  course  of  a 
speaker's  presentation,  each  speaker  is 
responsible  for  providing  the  equipment 
to  run  the  visual  aid. 
Nancy  Mohr  Kennedy, 
Executive  Director. 
[FR  Doc.  98-89  Filed  1-2-98;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974:  Revisions  to 
Systems  of  Records;  New  Systems 

AQENCY:  National  Science  Foundation. 
ACTION:  Notice  of  four  revised  systems  of 
records  and  three  new  systems. 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  {5  U.S.C.  522a),  the  National 
Science  Foundation  is  providing  notice 
of  revisions  to  seven  existing  systems  of 
records,  the  planned  creation  of  four 
new  systems  of  records,  and  the 
deletion  of  one  system  of  records.  These 
changes  reflect  the  additional 
information  to  be  gathered  via  project 
reporting  on  projects  funded  by  NSF. 
The  primary  purpose  of  this  additional 
information  is  to  enable  NSF  to  identify 
outcomes  of  projects  funded  under  NSF 
awards  for  use  in  management 
evaluation  and  for  reporting  to  the 
Administration  and  Congress,  especially 
under  the  Government  Performance  and 
Results  Act,  5  U.S.C.  306  and  39  U.S.C. 
2801-2805.  NSF  also  revised  the  system 
notice  to  make  them  consistent  among 
these  related  systems.  All  revised 
system  notices  are  reprinted  in  their 
entirety. 

The  seven  revised  systems  are — NSF- 
8,  "Employee  Grievance  Files";  NSF-12, 
"Fellowship  and  Other  Awards";  NSF- 
18.  "Integrated  Personnel  System 
(IPERS)";  NSF-26,  "Personnel 
Security";  NSF-50,  "Principal 
Investigator/Proposal  File  and 
Associated  Records";  NSF-51, 
"Reviewer/Proposal  File  and  Associated 
Records";  and  NSF-54.  "Reviewer/ 
Fellowship  and  Other  Awards  File  and 
Associated  Records."  Both  NSF-12  and 
NSF-50  systems  include  records 
maintained  by  NSF  as  a  result  of 
applications  for  financial  support  and 
subsequent  evaluation  of  applicants  and 
their  proposals.  Systems  12  contains 
records  on  fellowship  applicants  and  on 
nominees  for  fellowships  by  an 
institution  on  behalf  of  the  nominee, 
and  on  noiyinees  for  other  awards. 
Fellowship  awards  are  usually 
administered  by  the  applicant  or 
nominee's  home  institution.  System  50 
contains  records  on  research  and  other 
proposals  jointly  submitted  by 
individual  applicants  (principal 
investigators)  and  their  home  academic 
or  other  institutions.  NSF  makes  awards 
to  these  institutions  under  which  the 
individual  applicants  serve  as  principal 
investigators.  Systems  8,  18,  and  26 
have  been  revised  to  more  adequately 
describe  the  systems  and  update  the 
"routine  uses." 

The  new  systems  and  NSF-64, 
"Project  Participant  File",  which  will 


contain  information  on  participants  who 
do  work  under  NSF-funded  projects, 
other  than  principal  investigators  or 
project  directors  covered  by  the  existing 
NSF-50;  NSF-60.  "NSF  Photo 
Identification  Card  Systems"  which  will 
contain  information  on  employees  and 
contractors  who  work  in  the  building 
and  have  a  need  for  access;  NSF-68, 
"Project  Results  Information  Base", 
which  will  contain  responses  to  the 
expanded  project  reporting  system  to  be 
implemented  by  the  Foundation;  and 
NSF-69,  "Education  and  Training 
Records  Files",  which  will  consolidate 
records  on  NSF  education  and  training 
programs  into  an  evaluation  and 
research  database. 

NSF-9,  "Employee  Locator  Record 
Card"  is  being  deleted.  The  records 
described  therein  are  covered  by  0PM/ 
Govt-1. 

In  accordance  with  the  requirements 
of  the  Privacy  Act,  NSF  has  provided  a 
report  on  the  proposed  systems  of 
records  to  the  Office  of  Management  and 
Budget;  the  Chairman,  Senate 
Committee  on  Governmental  Affairs; 
and  the  Chairman,  House  Com'mittee  on 
Government  Reform  and  Oversight. 
EFFECTIVE  DATE:  Sections  552a(e)(4)  and 
(11)  of  Title  5  of  the  U.S.  Code  provide 
the  public  thirty  days  to  comment  on 
the  routine  uses  of  systems  of  records. 
The  altered  routine  uses  in  this  notice 
will  take  effect  on  February  4, 1998, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  NSF  Privacy  Act 
Officer,  National  Science  Foundation, 
Division  of  Contracts.  Policy  and 
Oversight,  4201  Wilson  Boulevard, 
Room  485,  Arlington.  Virginia  22230. 

Dated:  December  30. 1997. 
Herman  G.  Fleming, 
NSF  Privacy  Act  Officer. 

NSF-8 

NSF  SYSTEM  NAME: 

Employee  Grievance  Files. 

SYSTEM  LOCATION: 

National  Science  Foundation, 
Division  of  Human  Resource 
Management,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

CATEGOflrES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


NSF  Employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  files  contain  all  records 
pertaining  to  the  administrative 
grievance  system  for  non-bargaining 
unit  employees  and  the  negotiated 


grievance  and  arbitration  procedures  for 
employees  in  the  bargaining  unit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  Part  771— Agency 
Administrative  Grievance  System,  5 
U.S.C.  1302,  3301,  3302,  and  7301. 

PURPOSE  OF  THE  SYSTEM: 

Records  are  used  in  the  processing 
and  documentation  of  grievance  actions 
taken  either  by  the  Office  or  by  agencies 
against  employees  in  accord  with  5  CFR 
parts  315  (subparts  H  and  I),  432,  752, 
or  754  of  the  Office's  regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 

1.  The  Office  of  Personnel 
Management  for  routine  examination's 
and  audits  conducted. 

2.  A  member  of  Congress  regarding 
the  status  of  an  appeal,  complaint,  or 
grievance  if  the  Congressman  is  acting 
on  the  basis  of  a  request  from  the 
individual  involved. 

3.  EEOC  investigators  and  EEO 
counselors  and  investigators  have  access 
during  the  conduct  of  investigations. 

4.  Another  Federal  agency,  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

5.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the"  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

6.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders. 

RETRIEV  ABILITY: 

Alphabetically  by  the  last  name  of 
employee. 


UMI 
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safeguards: 

Building  empll^ys  security  guards. 
Building  is  locked  during  non-business 
hours  when  gu^ijd  is  not  on  duty.  Room 
in  which  records  are  kept  is  locked 
during  non-busiikess  hours. 

RETENTKm  AND  DISPOSAL: 
Four  years  aftar  close  of  case. 

SYSTEM  MANAaER(^|  AND  ADDRESS: 

Director,  Division  of  Human  Resource- 
Management,  National  Science 
Foundation,  42Q1  Wilson  Boulevard, 
ArUngton,  VA  22230. 

NOTFICATION  PROdOMMtE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  pccc»xlance  with 
procedures  fourid  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "NotificatSbn"  above. 

COflTESTINQ  RECOflll^  PROCEDURES: 

See  "NotificatSbn"  above. 

RECORD  SOURCE  Ci|tEQ0RIES: 

Information  ftibm  the  employee, 
supervisor  hearing  examiner,  witnesses, 
and  others  providing  input  to  the 
particular  case.  \  \ 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
NSF-12 
SYSTEM  NAME: 

Fellowships  a^l  Other  Awards. 

SYSTEM  location: 

Numerous  files  are  maintained  in 
paper,  microfichet.  or  electronic  form  by 
individual  officeis  and  programs  at  the 
National  Science  t"oundation,  4201 
Wilson  Boulevarjd,  Arlington,  VA  22230. 
Others  are  maintained  by  NSF 
contractors,  currently  Oak  Ridge 
Associated  Univfe^ities,  PO  Box  3010, 
Oak  Ridge,  Tennessee  37831-2010. 


CATEGORIES  OF  INDI 

system: 


Persons  applyi 
and/or  receiving 
individually  or 


>UALS  COVERED  BY  THE 


ig  or  nominated  for 

JSF  support,  either 

}ugh  an  academic 

institution,  including  fellowships  or 

awards  of  various  types. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  varies  depending  on  type 
of  fellowship  or  award.  Normally  the 
information  inclmies  personal 
information  supdlied  with  the 
application  or  nonination;  reference 
reports;  transcript  5  and  Graduate  Record 
Examination  scoms  to  the  extent 
required  during  tie  application  process; 
abstracts;  evaluat  ii  ms  and 


recommendations,  review  records  and 
selection  process  results;  administrative 
data  and  correspondence  accumulating 
during  fellows'  tenure;  and  other  related 
materials.  There  is  a  cumulative  index 
of  all  persons  applying  for  or  receiving 
NSF  Graduate  and  NATO  fellowships. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101;  42  U.S.C.  1869, 1870. 
1880, 1881a  and  20  U.S.C.  3915. 

PURPOSE  OF  THE  SYSTEM: 

This  system  enables  program  offices 
to  maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  or  nominations  for 
fellowships  or  other  awards.  NSF 
employees  may  access  the  system  to 
make  decisions  regarding  which 
proposals  to  fund  or  awards  to  make, 
and  to  carry  out  other  authorized 
internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  from  the  system  may 
be  merged  with  other  computer  files  in 
order  to  carry  out  statistical  studies. 
Disclosure  may  be  made  for  this 
purpose  to  NSF  contractors  and         •-I  ; 
collaborating  researchers,  other 
Government  agencies,  and  qualified 
research  institutions  and  their  staffs. 
The  contractors  are  subject  to  the 
provisions  of  the  Privacy  Act.  The 
results  of  such  studies  are  statistical  in 
nature  and  do  not  identify  individuals. 

2.  Disclosure  of  information  from  the 
system  may  be  made  to  qualified 
reviewers  for  their  opinion  and 
evaluation  of  applicants  or  nominees  as 
part  of  the  application  review  process; 
and  to  other  Government  agencies 
needing  data  regarding  applicants  or 
nominees  as  part  of  the  application 
review  process,  or  in  order  to  coordinate 
programs. 

3.  Information  (such  as  name.  Social 
Security  Number,  field  of  study,  and 
other  information  directly  relating  to  the 
fellowship,  review  status  including  the 
agency's  decision,  year  of  first  awaud, 
tenure  pattern,  start  time,  whether 
receiving  international  travel  allowance 
or  a  mentoring  assistantship)  is  given  to 
the  applicant,  nominating,  or  grantee 
institution,  or  an  institution  the 
applicant,  nominee,  or  fellow  or 
awardee  is  attending  or  planning  to 
attend  or  employed  by  for  purposes  of 
facilitating  review  or  award  decisions  or 
administering  fellowships  or  awards. 
Notice  of  the  agency's  decision  may  be 
given  to  nominators. 

4.  In  the  case  of  fellows  or  awardees 
receiving  stipends  directly  fi-om  the 
Government,  information  is  transmitted 


to  the  Department  of  Treasiuy  for 
preparation  of  checks  or  electronic  fund 
transfer  authorizations. 

5.  Fellows'  or  awardees'  name,  home 
institution,  and  field  of  study  may  be 
released  for  public  information/aifairs 
purptoses  including  press  releases. 

6.  Disclosure  may  oe  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
fit)m  the  congressional  office  made  at 
•the  request  of  that  individual. 

7.  Information  bom  the  system  may 
be  given  to  contractors,  grantees, 
volunteers,  experts,  advisors,  and  other 
individuals  who  perform  a  service  to  or 
work  on  or  under  a  contract,  grant, 
cooperative  agreement,  advisory 
committee,  committee  of  visitors,  or 
other  arrangement  with  or  for  the 
Federal  government,  as  necessary  to 
carry  out  their  duties.  The  contractors 
are  subject  to  the  provisions  of  the 
Privacy  Act. 

8.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice  or 
the  Office  of  Management  and  Budget 
for  the  purpose  of  obtaining  advice  on 
the  application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

9.  Information  from  the  system  may 
be  given  to  another  Federal  agency,  a 
court,  or  a  party  in  litigation  before  a 
court  or  in  an  administrative  proceeding 
being  conducted  by  a  Federal  agency 
when  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding. 

10.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice,  to 
the  extent  disclosure  is  compatible  with 
the  purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

11.  Records  from  tnis  system  may  be 
disclosed  to  representatives  of  the 
General  Services  Administration  and 
the- National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSMQ,  RETAIMNQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  are  kept  in  file  folders. 
Some  records  are  maintained 
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electronically  or  on  microfiche, 
including  records  kept  by  NSF 
contractors.  Original  application 
materials  are  kept  at  NSF. 

retrievabiuty: 

Alphabetically  by  applicant  or 
nominee  name. 

SAFEGUARDS: 

Building  is  locked  during  nonr 
business  hours.  Records  at  NSF  are  kept 
in  rooms  that  are  locked  during  non- 
business hours.  Records  maintained  by 
NSF  contractors  are  kept  in  similar 
rooms  and  some  records  are  locked  in 
cabinets.  Records  maintained  in 
electronic  form  are  password  protected. 

RETBfTIOM  AND  DISPOSAL: 

Files  are  maintained  in  accordance 
with  approved  record  retention 
schedules.  For  example,  fellowship 
application  files  for  awardees  are  kept 
for  10  years  after  completion  of 
fellowship  or  award,  then  destroyed, 
.  while  unsuccessful  fellowship 
application  files  are  destroyed  after 
three  years;  files  of  recipients  of  the 
Waterman  Award  and  National  Medal  of 
Science  are  permanent  and  eventually 
retired  to  the  National  Archives;  those 
of  non-recipients  are  destroyed  after  five 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

NOTIFICATION  PROCEDURE: 

Contact  the  NSF  Privacy  Act  Officer 
in  accordance  with  procedures  found  at 
45  CFR  Part  613.  You  can  expedite  your 
request  if  you  identify  the  fellowship  or 
award  program  about  which  you  are 
interested.  For  example,  indicate 
whether  you  applied  for  or  received  a 
"Graduate  Fellowship"  or  a  "Faculty 
Fellowship  in  Science"  as  opposed  to 
merely  saying  you  want  a  copy  of  your 
fellowship. 

RECORD  ACCESS  PROCEDURE: 
See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURE: 
See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  supplied  by  or  for 
individuals  applying  for,  nominated  for, 
or  receiving  support;  references;  the 
Education  Testing  Service;  educational 
institutions  supplying  transcripts; 
review  records  and  administrative  data 
developed  during  selection  process  and 
award  tenure. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  portions  of  this  system  consisting 
of  investigatory  material  that  would 
identify  references,  reviewers,  or  other 
persons  supplying  evaluations  of 
applicants  or  nominees  for  fellowships 
or  other  awards  (and  where  applicable, 
their  proposals)  have  been  exempted  at 
5  CFR  613  pursuant  to  5  U.S.C. 
552a(k)(5). 

NSF-18 

SYSTEM  NAME: 

Integrated  Personnel  System  (IPERS). 

SYSTEM  LOCATION: 

National  Science  Foundation, 
Division  of  Human  Resource 
Management,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NSF  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individuals  personal  particular 
including  such  items  as  appointment 
and  position  information,  organization 
and  job  identification  information, 
education,  and  salary  data.  Personal 
information  such  as  name,  home 
address  and  phone  number  of  employee 
and  of  the  employee's  designated 
emergency  contact  person  is 
maintained. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  5  U.S.C.  1302, 
2951,  3301.  3372.  4118,  8347  and  other 
Executive  Orders. 

PURPOSE  OF  THE  SYSTEM: 

Creates  documentation  for  the  Official 
Personnel  Folder  (OPF). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  listed  in  OPM's 
System,  OPM/Govt-1.  "General 
Personnel  Records."  are  applicable  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically 
on  the  agency's  internal  LAN. 

RETRIEVABILrrY: 

Employee's  LAN  ID  or  last  name. 

SAFEGUARDS: 

A  LAN  and  IPERS'  password  are 
necessary  to  access  the  computer. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely 
as  part  of  the  history  file  of  employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Human  Resource 
Management.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  for  this  system  of  records 
is  extracted  from  the  employee  Official 
Personnel  Records. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
NSF-26 
SYSTEM  NAME: 

Personnel  Security. 

SYSTEM  location: 

National  Science  Foundation, 
Division  of  Human  Resource 
Management,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NSF  employees.  IPA's,  Visiting       ^ 
Scientists,  and  NSF  Contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  in  the  system 
include:  adjudication  files,  databases, 
card  files  and  file  folders.  Information  in 
these  records  include  employee  name, 
clearance  level,  date  of  clearance, 
investigative  report,  investigation  and 
security  clearance  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Foundation's  Personnel  Security 
Program  was  established  pursuant  to 
Executive  Orders  10450. 123656.  and 
12968,  Title  5  U.S.C.  sections  3301, 
7312, 7531, and  7532. 

PURPOSE  OF  SYSTEM: 

The  information  is  used  track 
information  on  personnel  security 
clearances,  and  investigations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 
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collected  and  is 
to  litigation  or  i 
which  one  of  1 
has  an  interest: 


1.  Security  O  Beers  of  other  Federal 
agencies.  I 

2.  Another  Fcaeral  agency,  a  court,  or 
a  party  in  litigaiion  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  lis  a  party  to  the  judicial 
or  administrative  proceeding. 

3.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  whj(|h  the  record  was 

ilevant  and  necessary 
iticipated  litigation,  in 

following  is  a  party  or 
i)  NSF  or  any  of  its 
components;  (bj  Bn  NSF  employee  in 
his/her  official  capacity:  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Depaitnient  of  Justice  is 
representing  or  donsidering  representing 
the  employee;  o|r|(d)  the  United  States, 
when  NSF  detertiines  that  litigation  is 
likely  to  affect  t^iie  Agency. 

4.  Contractors,  grantees,  volunteers, 
experts,  advisors,  and  other  individuals 
who  perform  a  service  to  or  work  on  or 
under  a  contract,  grant,  cooperative 
agreement,  or  other  arrangement  with  or 
for  the  Federal  government,  as  necessary 
to  carry  out  their  duties. 

5.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 


records  manage 
the  authority  of 
2906 


lent  inspections  under 
U.S.C.  2904  and 


POLICIES  AND  PfUOnCES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSMQ  RETAININQ,  AND 
DBPOSMQ  OF  RECOUDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  miaintained  in  file  folders, 
in  a  computerized  electronic  database 


(NSF  LAN),  in  a 
file. 


RETRIEVABIunr: 

Records  are  retrieved 
by  last  name  of  ^i 


VORD  file  and  Cardex 


alphabetically 
^ployee. 


SAFEGUARDS: 

Building  emp  oyes  security  guards. 
Building  is  locked  during  non-business 
hours  when  guard  is  not  on  duty.  Room 
in  which  record$are  kept  is  locked 
during  non-busihjess  hours. 

RETENTION  AND  DISPOSAL: 

Destroyed  2  yd^  after  separation  of 
employee.  1 1 

SYSTEM  MANAQER(s|)IaND  ADDRESS: 

Personnel  Sec^ity  Officer,  NSF, 
t)ivision  of  Humjatn  Resource 
Management,  National  Science 


Foundation,  42011 


Arlington,  VA  2:; '30 


Wilson  Boulevard. 


NOTFiCATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  shoyld 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification"  above.     i 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  0PM 
investigations. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT. 

None. 
NSF-60 

SYSTEM  name:  ' 

Principal  Investigator/Proposal  File 
and  Associated  Records. 

SYSTEM  location: 

Numerous  files  are  maintained  by 
individual  NSF  offices  and  programs  at 
the  National  Science  Foimdation.  4201 
Wilson  Boulevard.  Arlington.  Virginia 
22230.  Some  records  are  kept 
electronically. 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  or  have 
previously  requested  and/or  received 
support  from  the  National  Science 
Foundation,  either  individually  or 
through  an  academic  or  other 
institution. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  names  of  principal  investigators 
and  other  identifying  information, 
addresses  of  principal  investigators, 
demographic  data,  the  proposal  and  its 
identifying  number,  supporting  data 
from  the  academic  institution  or  other 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
material.  Other  related  material 
includes,  for  example,  committee  or 
panel  discussion  summaries  and 
comments  on  the  proposal  or  the 
proposers  from  peer  reviewers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1870. 

PURPOSE  OF  THE  SYSTBI: 

This  system  enables  program  offices 
to  maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  for  grants  or  other  support. 
NSF  employees  may  access  the  system 
to  make  decisions  regarding  which 
proposal  to  fund,  and  to  carry  out  other 
authorized  internal  duties.  Information 
on  principal  investigators  is  also  entered 


in  System  51,  "Reviewer/Proposal  File 
and  Associated  Records",  a  subsystem 
of  this  system,  to  be  used  as  a  source  of 
potential  candidates  to  serve  as 
reviewers  as  part  of  the  merit  review 
process,  or  for  inclusion  on  a  panel  of 
advisory  committee. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  of  information  from  the 
system  may  be  made  to  qualified 
reviewers  for  their  opinion  and 
evaluation  of  applicants  and  their 
proposals  as  part  oT  the  application 
review  process;  and  to  other 
Government  agencies  needing 
information  regarding  applicants  or 
nominees  as  part  of  the  application 
review  process,  or  in  order  to  coordinate 
programs. 

2.  Information  fix>m  the  system  may 
be  provided  to  the  applicant  or  grantee 
institution  to  provide  or  obtain  data 
regarding  the  application  review  process 
or  award  decisions,  or  administering 
grant  awards. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Information  from  the  system  may 
be  disclosed  to  contractors,  grantees, 
volunteers,  experts,  advisors,  and  other 
individuals  who  perform  a  service  to  or 
work  on  or  under  a  contract,  grant, 
cooperative  agreement,  advisory 
committee,  committee  of  visitors,  or 
other  arrangement  with  or  for  the 
Federal  government,  as  necessary  to 
carry  out  their  duties  in  pursuit  of  the 
purposes  described  above. 

5.  The  contractors  are  subject  to  the 
provisions  of  the  Privacy  Act. 
Information  from  the  system  may  be 
merged  with  other  computer  files  in 
order  to  carry  out  statistical  studies  or 
otherwise  assist  NSF  with  program 
management,  evaluation,  and  reporting. 
Disclosure  may  be  made  for  this 
purpose  to  NSF  contractors  and 
collaborating  researchers,  other 
Government  agencies,  and  qualified 
research  institutions  and  their  staffs. 
Disclosures  are  made  only  after  scrutiny 
of  research  protocols  and  with 
appropriate  controls.  The  results  of  such 
studies  are  statistical  in  nature  and  do 
not  identify  individuals. 

6.  Information  from  the  system  may 
be  disclosed  to  the  Department  of 
Justice  or  the  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining 
advice  on  the  application  of  the 
Freedom  of  Information  Act  or  Privacy 
Act  to  the  records. 
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7.  Information  from  the  system  may 
be  given  to  another  Federal  agency,  a 
court,  or  a  party  in  litigation  before  a 
court  or  in  an  administrative  proceeding 
being  conducted  by  a  Federal  agency 
when  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding. 

8.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice,  to 
the  extent  disclosure  is  compatible  with 
the  purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

9.  Records  from  this  system  may  be 
disclosed  to  representatives  of  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVtNQ,  ACCESSING,  RETAINMO,  AND 
DSPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  system  are 
maintained  electronically  or  in  paper 
files,  depending  on  the  individual 
program  office. 

RETRIEVABiUTY: 

Information  can  be  retrieved 
electronically  using  an  applicant's  name 
or  identifying  number.  An  individual's 
name  may  be  used  to  manually  access 
material  in  alphabetized  paper  files. 

SAFEQUAROS: 

Building  is  locked  during  non- 
business hours.  Records  are  kept  in 
rooms  that  are  locked  during  non- 
business hours.  Records  maintained  in 
electronic  form  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  in  accordance 
with  approved  record  retention 
schedules.  Awarded  proposals  are 
transferred  to  the  Federal  Records 
Center  for  permanent  retention. 
Declined  proposals  are  destroyed  five 
years  after  they  are  closed  out. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230. 


NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES; 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
principal  investigator,  academic 
institution  or  other  applicant,  peer 
reviewers,  and  others. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

•  The  portions  of  this  system  consisting 
of  investigatory  material  that  would 
identi^  reviewers  or  other  persons 
supplying  evaluations  of  NSF  applicants 
and  their  proposals  have  been  exempted 
at  5  CFR  613  pursuant  to  5  U.S.C. 
552a(k)(5). 

NSF-51 

SYSTEM  NAME: 

Reviewer/Proposal  File  and 
Associated  Records. 

SYSTEM  LOCATION: 

Numerous  files  are  maintained  by 
individual  NSF  offices  and  programs  at 
the  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  Virginia 
22230.  Records  are  also  kept 
electronically. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Reviewers  v/ho  evaluate  Foundation 
applicants  and  their  proposals,  either  by 
submitting  comments  through  the  mail 
or  serving  on  review  panels  or  site  visit 
teams. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
The  "Reviewer/Proposal  File  and 
Associated  Records"  system  is  a 
subsystem  of  the  "Principal 
Investigator/Proposal  File  and 
Associated-Records"  system  (NSF-50), 
and  contains  the  reviewer's  name, 
proposal  title  and  its  identifying 
number,  and  other  related  material. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101:  42  U.S.C.  1870. 

PURPOSE  OF  THE  SYSTBI: 

This  system  enables  program  offices 
to  reference  specific  reviewers  and 
maintain  appropriate  files  for  use  in 
evaluating  applications  for  grants  or 
other  support.  NSF  employees  may 
access  the  system  to  help  select 
reviewers  as  part  of  the  merit  review 
process,  and  to  carry  out  other 
authorized  internal  duties. ' 


ROUTINE  USES  OF  RECORD  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  of  information  in  this 
system  may  be  made  to: 

1.  Federal  government  agencies 
needing  names  of  potential  reviewers 
and  specialists  in  particular  fields. 

2.  Contractors,  grantees,  volunteers, 
experts,  advisors,  and  other  individuals 
who  perform  a  service  to  or  work  on  a 
contract,  grant,  cooperative  agreement, 
advisory  committee,  committee  of 
visitors,  or  other  arrangement  with  or 
for  the  Federal  government,  as  necessary 
to  carry  out  their  duties.  The  contractors 
are  subject  to  the  provisions  of  the 
Privacy  Act. 

3.  Tne  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
the  purpose  of  obtaining  advice  on  the 
application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

4.  Another  Federal  agencies,  a  court, 
or  a  party  in  litigation  before  a  court  or 
in  an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

5.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

6.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  system  are 
maintained  electronically  or  in  paper 
files,  depending  on  the  individual 
program  office. 

RETRIEVABILn^: 

Information  can  be  accessed  from  the 
electronic  database  by  addressing  data  • 
contained  in  the  database,  including 
individual  reviewer  names.  An 
individual's  name  may  be  used  to 
manually  access  material  in 
alphabetized  paper  files. 


UMI 
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SAFEGUARDS: 

Building  is  litkisd  during  non- 
business hours*  Records  are  kept  in 
rooms  that  are  locked  during  non- 
business hours,  Records  maintained  in 
electronic  form  are  password  protected. 

RETENTION  AND  DKI>OSAL: 

File  is  cumuktive  and  is  maintained 
indeHnitely.     ' 

SYSTEM  MANAQER(^)  AND  ADDRESS: 

Division  Dir^Qtor  of  particular  office 
or  program  mailiitaining  such  records. 
National  ScienC^  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230. 

NOmCATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  ini  Accordance  with 
procedures  set  firth  at  45  CFR  Part  613. 

i  i 

RECORD  ACCESS  PftX^EDURES: 

See  "Notificallon  Procedure"  above. 

CONTESTINQ  RECORb  PROCEDURES: 

See  "Notifica)t|on  Procedure"  above. 

RECORD  SOURCE  C^EQORIES: 

Information  is  obtained  from  the 
individual  reviewers,  suggestions  from 
other  reviewers!  |the  "Principal 
Investigator/Proposal  File"  (NSF-50). 
other  applicants  for  NSF  funding  or 
other  members  df  the  research 
community,  an(3|from  NSF  program 
officers.  i  I 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT:  [  | 

The  portions  of  this  system  consisting 
of  investigatory  |i|iaterial  which  would 
identify  reviewers  or  other  persons 
supplying  evaluations  of  NSF  applicants 
and  their  propolis  have  been  exempted 
at  5  CFR  613.6  biirsuant  to  5  U.S.C, 
552a(k)(5). 

NSF-S4 


SYSTEM  NAME: 

Reviewer/Fel 
Awards  File  an( 


( wships  and  Other 
Associated  Records. 


SYSTEM  LOCATION: 

Records  are  ni{  intained  by  individual 
NSF  offices  and  [irograms  at  the 
National  Sciencui Foundation,  4201 
Wilson  Bouleva  d,  Arlington.  Virginia 
22230.  Some  Fe  (owship  reviewer 
records  are  mairiliained  by  contractor, 
currently:  Oak  Rijdge  Associated 
Universities,  POi  Box  3010,  Oak  Ridge. 
Tennessee  3783ij-2010. 

CATEGORIES  OF  IND  yiDUALS  COVERED  BY  THE 
SYSTEM: 


Reviewers  wh  3 
fellowship  or  otl  i  jr 
nominations,  either 


evaluate  Foundation 
applications  or 
by  submitting 


comments  through  the  mail  or  serving 
on  review  panels. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Th  "Reviewer/Fellowships,  and  Other 
Awards  File  and  Associated  Records" 
system  is  a  subsystem  of  the 
"Fellowships  and  Other  Awards"    ' 
system  (NSF-12),  and  contains  the 
reviewer's  name,  nominator  or 
applicant's  name  and  identifying 
number,  and  other  related  material. 
Information  supplied  by  potential 
reviewers  includes  their  affiliation, 
contact  information,  educational 
degrees,  and  research  experiences. 

AUTNORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1869, 1870, 
1880, 1881a  and  20  U.S.C.  3915. 

PURPOSE  OF  THE  SYSTEM: 

This  system  enables  the  NSF  program 
offices  and  contractors  to  reference 
specific  reviewers  and  maintain 
appropriate  files  for  use  in  evaluating 
applications  for  fellowships,  awards  and 
other  support.  NSF  employees  and 
contractors  may  access  the  system  to 
help  select  reviews  as  part  of  the  merit 
process  and  to  carry  out  other 
authorized  internal  duties. 

ROUTINE  USED  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  information  in  this 
system  may  be  made  to: 

1 .  Federal  government  agencies 
needing  names  of  potential  reviewers 
and  specialities  in  particular  fields. 

2.  Contractors,  grantees,  volunteers, 
experts,  advisors,  and  other  individuals 
who  perform  a  service  to  or  work  on  or 
under  a  contract,  grant,  cooperative 
agreement,  advisory  committee, 
committee  of  visitors,  or  other 
arrangement  with  or  for  the  Federal 
government,  as  necessary  to  carry  out 
their  duties.  The  contractors  are  subject 
to  the  provisions  of  the  Privacy  Act. 

3.  Department  of  Justice  or  the  Office 
of  Management  and  Budget  for  the 
purpose  of  obtaining  advice  on  the 
application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

4.  Another  Federal  Agency,  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

5.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  as 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation  in 
which  one  of  the  following  is  a  party  or 
has  an  interest;  (a)  NSF  or  any  of  its 


components;  (b)  an  NSF  employee  his/ 
her  official  capacity;  (c)  as  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  and  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

6.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVMQ,  ACCESSING,  RETAIMNQ,  AND 
D6POSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  systems  are 
maintained  electronically  or  in  paper 
files.  Certain  Fellowship  records  are 
maintained  electronically  by  the 
contractor,  currently:  Oak  Ridge 
Associated  Universities,  Oak  Ridge, 
Tennessee.  Some  information  may  be 
maintained  in  paper  copy. 

RETRIEVABILiTY: 

Information  can  be  accessed  from  the 
electronic  database  by  addressing  data 
contained  in  the  database,  including 
individual  reviewer  names.  An 
individual's  name  may  be  used 
manually  access  material  alphabetized 
paper  files. 

safeguards: 

Records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  in  password  protected 
electronic  files. 

RETENTION  AND  DISPOSAL: 

File  is  cumulative  and  is  maintained 
indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230. 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURE:      ' 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Informaiton  is  obtained  fiiam  the 
individual  reviewers,  suggestions  from 
other  reviewers,  applicants  for  NSF 
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funding  or  other  members  of  the 
research  commimity,  pubHc  documents 
such  as  American  Men  and  Women  in 
Science,  and  from  NSF  program  officers. 

SVSTEIMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OP  THE  ACT: 

The  portions  of  this  system  consisting 
of  investigatory  material  that  would 
identify  references,  reviewers,  or  other 
persons  supplying  evaluations  of 
applicants  or  nominees  for  fellowships 
or  other  awards  (and  where  applicable, 
their  proposals)  have  been  exempted  at 
5  CFR  613  pursuant  to  5  U.S.C. 
552a(k)(5). 

NSF-64 

SYSTEM  name: 

Project  Participant  File. 

SYSTEM  location: 

Central  electronic  data  system  of  the 
National  Science  Foundation.  Excerpts 
may  be  extracted  or  printed  and  held  in 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230. 

CATEGORIES  OF  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  participants  who  do  work 
under  NSF-supported  projects,  other 
than  principal  investigators  or  project 
directors.  Includes,  for  example,  other 
investigators,  post-doctoral  associates, 
graduate  and  undergraduate  assistants. 

CATEGORIES  OF  RECORDS  IN  THE  SYS  i-EM: 

Information  gathered  primarily 
through  reporting  on  funded  projects 
about  those  who  are  supported  by  NSF 
awards  or  otherwise  involved  in 
projects  supported  by  NSF  awards.  The 
information  is  electronic  and  retrievable 
by  various  forms  of  search,  most  likely 
by  name  of  individual  and  award 
number.  The  information  includes: 
name;  project  identity  or  identities; 
involvement  in  project — nature  and 
description  of  involvement,  level  of 
effort,  whether  financially  supported  by 
NSF;  tracking  data — social  security 
number  and  date  of  birth;  and 
demographic  data — information  on 
gender,  race/ethnicity,  disability  status, 
and  citizenship.  Submission  of  tracking 
and  demographic  data  is  voluntary.  The 
individual  participant  may  report  "Do 
not  wish  to  provide". 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1870. 

PURPOSE  OF  THE  SYSTEM: 

Supplements  other  information 
gathered  via  project  reporting  on 
projects  funded  by  NSF.  The  primary 
purpose  is  to  enable  NSF  to  identify 


outcomes  of  projects  funded  under  NSF 
awards  for  management  evaluation  and 
for  reporting  to  the  Administration  and 
Congress,  especially  under  the 
Government  Performance  and  Results 
Act,  5  U.S.C.  306  and  39  U.S.C.  2801- 
2805.  Information  on  participants  will 
normally  be  aggregated,  usually 
statistically,  to  identify  outcomes  of 
NSF  programs.  On  occasion  non- 
sensitive  information  might  be  used  to 
identify  persons  who  have  achieved 
distinction  in  science,  engineering, 
education,  or  the  like  (for  example,  by 
award  of  a  prize)  as  beneficiaries  of  NSF 
support. 

The  information  in  the  system  may 
also  be  used  secondarily  for  compatible 
purposes  including  to: 

•  Identify  and  contact  scientists, 
engineers,  or  educators  who  may  be 
interested  in  applying  for  support,  in 
attending  a  scientific  or  similar  meeting, 
in  applying  for  a  position,  or  in  taking 
advantage  of  some  similar  opportunity; 

•  Identify  and  contact  possible 
candidates  to  serve  as  reviewers  in  the 
peer  review  system  or  for  inclusion  on 
a  panel  or  advisory  committee 
(information  from  this  system  may  be 
entered  in  the  NSF's  reviewer  databases, 
NSF-51  and  NSF-54,  for  this  purpose); 

•  Supply  the  same  information  in 
connection  with  a  later  interaction 
between  the  individual  and  NSF — as, 
for  example,  when  a  former  graduate 
student  who  worked  on  an  NSF- 
supported  project  now  applies  for  an 
NSF  award  directly.  (NSF  supplies  the 
information  electronically  so  that  the 
individual  need  not  reenter  the  same 
information.  The  individual  can  correct 
or  update  the  information  supplies.) 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

An  individual  participant's  name;  the 
identify  of  any  project  on  which  the 
participant  worked;  and  information  on 
the  nature  and  extent  of  the  individual's 
involvement,  level  of  effort,  and  NSF 
support  may  be  publicly  released. 

Tracking  and  demographic  data 
pertaining  to  any  individual  may  be 
released  only  to: 

1.  Contractors  who  perform  a  service 
to  or  work  on  or  under  a  contract  with 
the  Federal  government  in  pursuit  of  a 
purpose  described  above.  Individuals 
will  be  given  access  only  if  needed  for 
their  specific  job.  The  contractors  are 
subject  to  the  provisions  of  the  Privacy 
Act. 

2.  A  Federal  agency  so  that  it  can 
identify  and  contract  persons  who  might 
be  interested  in  a  scientific,  technical,  or 
educational  program,  meeting,  vacancy, 
or  similar  opportunity. 


3.  A  Federal  agency,  or  a  researcher 
with  appropriate  scholarly  credentials, 
to  use  the  data  for  scholarly  studies  or 
for  Federal  program  management, 
evaluation,  or  reporting  only  after 
scrutiny  of  research  protocols  and  with 
appropriate  controls.  Information  from 
this  system  may  be  merged  with  other 
computer  files  to  complete  such  studies 
or  evaluations.  The  results  of  such 
studies  or  evaluations  are  statistical  in 
nature  and  do  not  identify  individuals. 

4.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

5.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POUaES  AND  PRACTICES  FOR  STOftINQ, 
RETRIEVING.  ACCESSING,  RETAIMNG,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary  storage  is  in  centralized 
electronic  data  tables.  Extracts  or  paper 
printouts  may  be  maintained  in 
computers  or  paper  files  in  individual 
program  offices. 

RETRtEVABIUTY: 

Information  can  be  retrieved 
electronically  using  participant  names 
or  social  security  numbers. 

SAFEGUARDS: 

NSF  employees,  contractors,  advisers, 
and  so  on  will  have  access  only  after 
entering  the  NSF  data  system  using  « 
personal  identifier  and  password  only 
as  needed  for  their  specific  assignments. 
Principal  investigators  will  have  access 
only  to  information  about  their  own 
awards,  and  only  after  identifying 
themselves  using  a  personal  identifier 
and  personal  identification  number. 
Even  then,  they  will  not  have  access 
through  this  system  to  tracking  and 
demographic  data  on  individual 
participants  other  than  themselves. 

Persons  covered  by  the  system  will  - 
have  access  only  to  information  about 
themselves.  Normally  they  will  get  such 
access  after  identifying  themselves 


using  a  per 
identificati 
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using  a  personal  identifier  and  personal 
identification  number. 

RETENTION  AND  disposal: 

The  file  is  cunl^lative  aiid  is 
maintained  indefinitely. 

SYSTEM  MANAOER(S)  AND  AOOfiESS: 

Chief  Information  Officer,  National 
Science  Foundatjipn,  4201  Wilson 
Boulevard,  Arlinjgton,  Virginia  22230. 

NOTnCATKM  PROCiOURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  fc(i|th  at  45  CFR  Part  613. 

RECORD  ACCESS  PR^)te0URES: 

Persons  covered  by  the  system  may 
obtain  electronic  access  to  information 
about  themselvesj  Normally  they  will 
get  such  access  ajner  identifying 
themselves  using  a  personal  identifier 
and  personal  identification  number.  Or 
see  "Notification  Procedure"  above. 

CONTESTINQ  RECORQ  p>ROCEOURES: 

Persons  covere|4  by  the  system,  having 
obtained  electror^ic  access  as  described 
above,  may  update  or  correct  certain 
information  directly,  using  the 
electronic  system.  They  may  notify  NSF 
if  they  believe  any  other  information  is 
incorrect  or  inao^urate,  using  the 
electronic  systen|j  Or  see  "Notification 
Procedure"  abov^j 

RECORD  SOURCE  CATtQORIES: 

Information  otlibr  than  tracking  and 
demographic  dat^!  is  entered  by  the 
principal  investigator  on  the  relevant 
award.  Tracking  and  demographic  data 
is  obtained  either  by  having  the 
individual  participant  enter  it  directly 
(preferred)  or  by  having  the  principal 


mvestigator  entei 
behalf. 


SYSTEM  NAME: 

NSF  Photo  Idei 
System. 


it  on  the  participant's 


SYSTEMS  EXEMPTED  f  HOM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
NSF-66 


ification  Card 


SYSTEM  LOCATKM: 

National  Scien^  Foundation, 
Division  of  Human  Resource 
Management,  4201  Wilson  Boulevard, 
ArUngton,  VA  22230. 

CATEGORIES  OF  INDlVl6uALS  COVERED  BY  THE 
SYSTEM: 

NSF  Employees  land  NSF  Contractors 


who  work  in  the 
need  for  an  ID  pa^k 


)Uilding  and  have  a 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Digital  photograph,  LAN  ID,  name, 
social  security  number,  proximity  card 
number,  signature,  date  of  birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  Photo  Id 
cards  is  44  U.S.C.  3101  and  42  U.S.C. 
1870.  Other  authorities  include: 
Presidential  Order  dated  June  28, 1995, 
subject:  "Upgrading  Security  at  Federal 
Facilities."  The  report  establishes 
"agency  photo  ID  for  all  personnel 
displayed  at  all  times"  as  a  minimum 
standard  for  Level  IV  facilities.  NSF  has 
been  designated  as  a  Level  IV  facility. 

PURPOSE  OF  SYSTEM: 

The  information  is  used  for  producing 
identification  cards  used  for  access  to 
the  building  as  well  as  for  building 
security,  to  identify  the  bearer  of  the 
card  as  a  Federal  employee,  and  for 
tracking  stolen  or  lost  cards. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  M  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  fitim  this  system  may  be 
disclosed  to: 

1.  Security  guards  for  verifying 
building  access  in  cases  of  lost 
identification  cards. 

2.  Individuals,  as  necessary,  for 
tracking  stolen  or  lost  identification 
cards. 

3.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

4.  Contractors,  grantees,  volunteers, 
experts,  advisors,  and  other  individuals 
who  perform  a  service  to  or  work  on  or 
under  a  contract,  grant,  cooperative 
agreement,  or  other  arrangement  with  or 
for  the  Federal  govenunent,  as  necessary 
to  carry  out  their  duties. 

POLiaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  locally  on  a  stand-alone 
Personal  Computer. 

RETRIEVABIUTY: 

Records  may  be  retrieved  by  LAN  ID, 
name,  social  security  number,  proximity 


card  number,  date  of  birth  and  digital 
photograph. 

SAFEGUARDS: 

Information  is  controlled  by  password 
and  in  an  area  that  is  locked  during  non- 
business hours. 

RETENTION  AND  DISPOSAL: 

information  is  retained  on  all  current 
employees  and  contractors.  Employees 
and  contractors  separating  return  their 
Identification  cards  when  they  are  no 
longer  employed  by  the  agency.  Their 
records  will  be  deleted  in  the  IVIS  2000 
System  and  the  ID  card,  with  photo, 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Division  Director,  Human  Resource 
Management,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

NOTnCATION  procedure: 

The  Privacy  Act  Officer  should  be 
contacted  in  accordance  with 
procedures  found  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

'  See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Notification"  above. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVWONS 
OF  THE  PRIVACY  ACT  OF  1974: 

None. 
NSf-68 
SYSTBiNAME: 

Project  Results  Information  Base. 

SYSTEM  LOCATION: 

Central  electronic  data  system  of  the 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  Virginia 
22230.  Excerpts  may  be  extracted  or 
printed  and  held  in  separate  files 
maintained  by  individual  NSF  offices 
and  programs. 

CATEGORCS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTBH: 

Persons  who  have  received  support 
from  the  National  Science  Foundation, 
either  individually  or  through  an 
academic  or  other  institution. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  "Project  Results  Information 
Base"  system  contains  reports  on  results 
of  projects  funded  by  NSF.  Project 
reports  may  include  information  on 
participants,  major  research  activities 
and  findings,  research  training,  or 
educational  and  outreach  activities, 
products  such  as  publications  produced. 


272 


Federal  Register  /  Vol.  63,  No.  2  /  Monday,  January  5,  1998  /  Notices 


contributions  resulting  from  the 
research,  and  other  related  material. 
Most  project  reporting  information  will 
be  available  to  the  public  under  the 
Freedom  of  Information  Act. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1870. 

PURPOSE  OF  THE  SYSTEM: 

The  primary  purpose  of  project 
reporting  information  is  to  enable  NSF 
to  identify  outcomes  of  projects  funded 
under  NSF  awards  for  program 
management,  evaluation,  and  for 
reporting  to  the  Administration  and 
Congress,  especially  under  the 
Government  Performance  and  Results 
Act,  5  U.S.C.  306  and  39  U.S.C.  2801- 
2805. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  from  the  system  may 
be  provided  to  the  applicant  or  grantee 
institution. 

2.  Disclosure  may  be  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Information  from  the  system  may 
be  disclosed  to  contractors,  grantees, 
volunteers,  experts,  advisors,  and  other 
individuals  who  perform  a  service  to  or 
work  on  or  under  a  contract,  grant, 
cooperative  agreement,  advisory 
committee,  committee  of  visitors,  or 
other  arrangement  with  or  for  the 
Federal  government  as  necessary  to 
carry  out  their  duties  in  pursuit  of  the 
purposes  described  above.  The 
contractors  are  subject  to  the  provisions 
of  the  Privacy  Act. 

4.  Information  from  the  system  may 
be  merged  with  other  computer  files  in 
order  to  carry  out  statistical  studies  or 
assist  with  program  management, 
evaluation,  and  reporting.  Disclosure 
may  be  made  for  this  purpose  to  NSF 
contractors  and  collaborating 
researchers,  other  Government  agencies, 
and  qualified  research  institutions  and 
their  staffs. 

5.  Information  from  the  system  may 
be  disclosed  to  the  Department  of 
Justice  or  the  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining  on 
the  application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

6.  Information  from  the  system  may 
be  given  to  another  Federal  agency,  a 

.  court,  or  a  party  in  litigation  before  a 
court  or  in  an  administrative  proceeding 
being  conducted  by  a  Federal  agency 
when  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding. 


7.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice,  to 
the  extent  disclosure  is  compatible  with 
the  purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

8.  Records  from  this  system  may  be 
disclosed  to  representatives  of  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary  storage  is  in  centralized 
electronic  data  tables  or  boxes.  Extracts 
or  paper  printouts  may  be  maintained  in 
computers  or  paper  files  in  individual 
program  offices. 

retrievabiuty: 

Information  can  be  retrieved 
electronically  using  an  awardee's  name 
or  identifying  number. 

SAFEGUARDS: 

Building  is  locked  during  non- 
business hours.  Records  are  kept  in 
rooms  that  are  locked  during  non- 
business hours.  Records  maintained  in 
electronic  form  are  password  protected. 

RETENTION  AND  DISPOSAL: 

The  file  is  cumulative  and  is 
maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  Virginia 
22230. 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

Persons  covered  by  the  system  may 
obtain  electronic  access  to  information 
about  themselves.  Normally  they  will 
get  such  access  after  identifying 
themselves  using  a  personal  identifier 
and  personal  identification  number.  Or 
see  "Notification  Procedure"  above. 


CONTESTING  RECORD  PROCEDURES: 

Persons  covered  by  the  system,  having 
obtained  electronic  access  as  described 
above,  may  update  or  correct  certain 
information  directly,  using  the 
electronic  system.  They  may  notify  NSF 
if  they  believe  any  other  information  is 
incorrect  or  inaccurate,  using  the 
electronic  system.  Or  see  "Notification 
Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  voluntarily  from 
individual. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
NSF-68 
SYSTEM  NAME: 

Education  and  Training  Records. 

SYSTEM  LOCATION: 

National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230 
and  NSF-contractors  who  participate  in 
collecting  and  cleaning  data  records 
(currently  includes  but  not  limited  to), 
Abt  Associates,  Inc.,  55  Wheeler  Street, 
Cambridge,  MA  20850-3129;  COSMOS 
Corporation,  7475  Wisconsin  Avenue, 
Suite  900,  Bethesda,  MD  20814;  SRI 
International,  1611  North  Kent  Street, 
Arlington.  VA,  22209;  Quantum 
Research  Corporation,  7315  Wisconsin 
Avenue.  Suite  400W,  Bethesda.  MD 
20814-3202;  Urban  Institute.  2100  M 
Street.  NW.  Washington.  DC  20037; 
Westat.  Inc..  1650  Research  Boulevard, 
Rockville.  MD  20850-3129. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  includes  individuals  who 
have  studied  or  taught  in  the  United 
States  in  a  variety  of  pre-kindergarten 
through. post-doctoral  level  educational 
or  educational  related  institutions  or 
participated  in  science,  mathematics,  or 
technology  education  projects  funded 
by  the  National  Science  Foundation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  vary  by  program  and  may 
include  name,  mailing  address,  e-mail 
address,  personal  web  url.  Social 
Security  Number,  gender,  disability 
status,  birth  date,  citizenship,  ethnicity/ 
race,  education  history,  education  plans, 
grade  point  average,  courses  studied, 
standardized  test  scores,  degree  status, 
years  of  study,  sources  of  financial 
support  during  study  or  participation  in 
NSF-funded  project,  post-graduation 
plans,  parents*  education  level,  parents' 
occupation,  post-project  plans, 
discipline  of  major,  degree  year, 
matriculation  year,  graduation  date. 


UMI 
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academic  accoir  j  >lishments,  mentoring 
activities,  outreach  activities,  discipline 
of  practice,  teaching  load,  teaching 
history,  military  service  history/status, 
media  exposure;  awards,  honorary 
degrees,  employtment  category. 

AUTHORITY  FOR  MAt<rENANCE  OF  THE  SYSTEM: 
42  U.S.C.  186^;  1870.  and  1885d;  20 
U.S.C.  5422;  Seii^te  Reports  101-474. 
102-107.  and  10^-356. 

I 
PURPOSE  OF  THE  SYSTEM: 

Information  ffltim  this  system  may  be 
used:  [ I 

1.  To  provide  a  source  of  information 
on  demographic  tnd  educational 
characteristics  and  employment  plans  of 
participants  in  NSF-funded  educational 
projects,  in  compjliance  with 
Foundation  responsibilities  to  monitor 
scientific  and  technical  resources.. 

2.  To  provide  indicators  of  the  state  of 
science  and  engineering  education  in 
the  United  State^ 

3.  To  report  periodically  on  the 
participation  of  men  and  women  by 
ethnicity,  disability,  educational  level, 
and  discipline.  1 1 

4.  To  enable  N$F  to  monitor  the 
effectiveness  of  MSF-sponsored  projects 
and  identify  outcomes  of  projects 
funded  under  NJf  awards  for 
management  evaljuation  and  for 
reporting  to  the  Administration  and 
Congress,  especiially  under  the 
Government  Performance  and  Results 
Act.  5  U.S.C.  30^  ^nd  39  U.S.C.  2801- 
2805.  [  I 

5.  To  create  public  use  files  (which 
contain  no  pers^i^ally  identifiable 
information)  for  blBsearch  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMQ  QATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  of 
records  may  be  lieileased  to: 

1.  Contractors^  ^ntees.  volunteers, 
advisers,  and  otli^r  individuals  who 
perform  a  servic^jto  or  work  on  or  under 
a  contract,  grantJ  |:ooi>erative  agreement, 
advisory  committee,  committee  of 
visitors,  or  other  assignment  for  the 
Federal  Government  in  pursuit  of  a 
purpose  described  above.  Such 
individuals  will  ^  given  access  only  if 
needed  for  their  Isbecific  job.  The 
contractors  are  subject  to  the  provisions 
of  the  Privacy  Aq^. 

2.  A  Federal  amncy  or  grantee  so  that 
it  can  identify  artd  contact  persons  who 
might  be  interestad  in  a  scientific, 
technical,  or  eduk^tional  program, 
meeting,  vacancyJ  or  similar 
opportunity.       1 1 

3.  A  Federal  agency,  or  a  researcher 
with  appropriate  scholarly  credentials. 
to  use  the  data  fci|  scholarly  studies  or 


for  Federal  program  management, 
"  evaluation,  or  reporting  only  after 
scrutiny  of  research  protocols  and  with 
appropriate  controls.  Information  firom 
this  system  may  be  merged  with  other 
computer  files  to  complete  such  studies 
or  evaluations.  The  results  of  such 
studies  or  evaluations  are  statistical  in 
nature  and  do  not  identify  individuals. 

4.  The  Department  of  Justice  or  the 
Ofiice  of  Management  and  Budget  for 
the  purpose  of  obtaining  advice  on 
application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

5.  Another  Federal  agency,  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

6.  Individuals  selected  by  NSF  to  act 
as  beta  testers  for  preliminary  versions 
of  public  use  files. 

7.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee;  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

8.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSINQ,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Some  of  the  records  are  stored 
electronically,  some  are  stored  in  paper 
format  in  file  folders;  and  some  are 
stored  on  microfiche. 

retrievabiuty: 

Alphabetically  by  last  name  of 
individual  or  other  personal  identifiers. 

SAFEGUARDS: 

Data  are  kept  in  secured  areas  with 
access  limited  to  authorized  personnel. 
Questionnaires,  in  paper  copy  or  in 
microfiche,  are  kept  in  locked  cabinets. 
Records  in  electronic  format  are 
password  protected.  Published  findings 
are  in  formats  that  preclude  individual 
identification. 


RETENTION  AND  DISPOSAL: 

Records  are  cumulative  and 
maintained  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Division  Director,  Research, 
Evaluation,  and  Communication. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

NOTFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with  the 
procedures  found  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
individuals  and  from  grant  recipients. 

SYSTBN  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
[FR  Doc.  98-090  Filed  1-2-98;  8:45  am) 

BILLING  COOE  755S-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Company; 
Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  178  to  Facility 
Operating  License  No.  DPR-39  and 
Amendment  No.  165  to  Facility 
Operating  License  No.  DPR-48,  issued 
to  Commonwealth  Edison  Company 
(ComEd,  the  licensee),  which  revised 
the  operating  licenses  and  the  Technical 
Specifications  (TS)  for  operation  of  the 
Zion  Nuclear  Power  Station.  Units  1  and 
2.  located  in  Lake  County,  Illinois.  The 
amendments  are  effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
prior  to  Unit  2  entering  Mode  4. 

The  amendments  replace,  in  their 
entirety,  the  Zion  Technical 
Specifications  with  a  set  based  on 
NUREG-1431,  Revision  1,  "Standard 
Technical  Specifications — 
Westinghouse  Plants"  issued  in  April 
1995,  and  on  guidance  provided  in  the 
Commission's  "Final  Policy  Statement 
on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors,"  published  on  July  22,  1993 
(58  FR  39132).  The  amendments  also 
modify  the  licenses  by  relocating 
requirements  from  four  license 


274 


Federal  Register  /  Vol.  63,  No.  2  /  Monday,  January  5,  1998  /  Notices 


conditions  to  the  Technical 
Specifications  and  one  license  condition 
to  the  Updated  Final  Safety  Analysis 
Report.  Further,  the  amendments  add  a 
new  hcense  condition  2.C.(12)  reflecting 
the  licensee's  commitments  regarding 
relocation  of  Technical  Specification 
and  license  condition  requirements  to 
Ucensee-controUed  documents  and  add 
an  Appendix  D  to  the  Facility  Operating 
Licenses  describing  those  commitments. 
In  addition,  the  amendments  revise 
Technical  Specification  4.3.1.B.4.A.10 
by  identifying  enhancements  to  the 
Combustion  Engineering  welded  steam 
generator  tube  sleeve  process  described 
in  Topical  Report  CEN-331-P,  Revision 
1-P. 

The  appUcation  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  as  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  as  it 
applies  to  the  Improved  Technical 
Specifications  was  published  in  the 
Federal  Register  on  December  29, 1995 
(60  FR  67366).  No  request  for  a  hearing 
or  petition  for  leave  to  intervene  was 
filed  following  this  notice.  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  himian  environment. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  OppcHtimity  for  a  Hearing  in 
connection  with  this  action  as  it  applies 
to  enhancements  to  the  Combustion 
Engineering  welded  steam  generator 
tube  sleeve  process  described  in  Topical 
Report  CEN-331-P,  Revision  1-P  was 
published  in  the  Federal  Register  on 
November  6, 1996  (61  FR  57483).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice  and  no  significant  hazards 
consideration  comments  were  received. 
The  February  3, 1997,  supplement 
provided  Technical  Specification  pages 
reformatted  in  the  Improved  Technical 
Specification  format.  This  supplement 
was  within  the  scope  of  the  original 


application  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  consideration  determination. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  3,1995,  as 
supplemented  by  letters  dated 
November  22, 1995,  March  15, 1996, 
April  30, 1996,  May  8, 1996,  May  17. 
1996,  May  21, 1996,  June  6, 1996,  July 
5. 1996,  July  17, 1996.  September  13. 
1996,  September  20, 1996.  November  1. 

1996,  December  11, 1996.  January  2, 

1997,  February  3, 1997.  two  letters 
dated  May  8, 1997,  June  6,  1997, 
September  19, 1997.  October  20. 1997. 
November  10. 1997.  and  November  28. 
1997,  (2)  Amendment  No.  178  to 
License  No.  DPR-39  and  Amendment 
No.l65  to  License  No.  DPR-^8,  and  (3) 
the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Conunission's  Pubhc  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Waukegan  Pubfic  Library,  128  N. 
County  Street.  Waukegan,  Illinois 
60085.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addresses  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washkigton,  D.C.  20555, 
Attention:  Director,  Division  of  Reactor 
Projects— in/IV. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Ck)mmission. 
Qyde  Y.  Shirald, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects— 111/ IV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-98  Filed  1-2-98;  8:45  am] 

MUMG  CODE  7SW-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  Receipt  of  Amendment 
Application  to  Certificate  of 
Compliance  GDP-2  for  the  U.S. 
Enrichment  Corporation  Portsmouth 
Gaseous  Diffusion  Plant  Portsmouth, 
Ohio;  Notice  of  Comment  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  received  an  amendment  application 
fi'om  the  United  States  Enrichment 
Corporation  (USEC)  that  may  be 
significant  pursuant  to  10  CFR  76.45. 
Any  interested  party  may  submit 
written  comments  on  the  appUcation  for 
amendment  for  consideration  by  the 
staff.  To  be  certain  of  consideration, 


comments  must  be  received  by  the  NRC 
within  thirty  (30)  days  of  appearance  of 
this  notice  in  the  Federal  Register. 
Comments  received  after  that  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  the  due  date. 

Written  comments  on  the  amendment 
application  should  be  mailed  to  the 
Qiief,  Rules  Review  and  Directives 
Branch.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  or  may  be  hand 
delivered  to  11545  Rockville  Pike. 
Rockville,  MD  20852  between  7:45  am 
and  4:15  pm  on  Federal  workdays. 
Comments  should  be  legible  and 
reproducible,  and  include  the  name, 
affiliation  (if  any),  and  address  of  the 
commenter.  All  comments  received  by 
the  Commission  will  be  made  available 
for  pubhc  inspection  at  the 
Commission's  Public  Document  Room 
and  the  Local  Public  Document  Room. 
In  accordance  with  10  CFR  76.62  and 
76.64,  a  member  of  the  pubUc  must 
submit  written  comments  to  petition  the 
Commission  requesting  review  of  the 
Director's  Decision  on  the  amendment 
request. 

For  further  details  with  respect  to  the 
action  see  the  appUcation  for 
amendment  The  application  is 
available  for  pubUc  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  at  the  Local 
PubUc  Document  Room. 

Date  of  amendment  request:  February 
25, 1997. 

Brief  description  of  amendment:  Oa 
February  25, 1997,  USEC  submitted  a 
request  to  provide  for  an  additional 
identified  criticality  accident  case  for 
the  X-333  cascade  building  related  to 
the  previously  approved  increase  in 
assay  Umit  to  3  percent.  The  operation 
at  increased  assay  creates  conditions 
where  the  location  of  an  inadvertent 
nuclear  criticaUty  event  might  be  closer 
to  the  X-333  Area  Control  Room  (ACR- 
1).  thus  producing  higher  potential 
doses  to  personnel  at  that  location.  It 
should  be  noted  that  this  hypothetical 
accident  case  was  identified  by  USEC 
after  the  NRC  approved  USEC's  initial 
certificate  application  in  November 
1996.  It  should  also  be  noted  that  the 
increase  in  the  X-333  assay  Umit  was 
approved  by  the  NRC  as  part  of  initial 
certification  of  PORTS.  For  this 
hypothetical  accident  case,  an  estimate 
is  made  that  personnel  in  ACR-1  could, 
imder  the  consenrative  assumption  that 
they  remained  in  ACR-1  for  50  minutes 
despite  the  likely  criticaUty  alarm, 
receive  a  dose  of  49  rem  and  not  0.005 
rem  as  is  currently  indicated  in  the 
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Accident  Anal] ':  ;is  section  of  the  PORTS 
Safety  Analysi^  Report  (SAR).  Based  on 
an  initial  revieW  of  the  amendment 
request,  the  NRC  staff  feels  that 
sufficiently  adequate  safety  controls  are 
currently  in  plaije  at  PORTS  to  prevent 
and  mitigate  thli  accident.  Therefore, 
other  than  the  proposed  modification  to 
the  PORTS  SAR,  this  amendment  would 
likely  not  requirb  any  other  changes  to 
plant  operationisj, 

Certificate  of\ConipIiance  No.  GDP-2: 
Amendment  wijl|  revise  the  Accident 
Analysis  sectiohj  of  the  SAR. 

Uxal  Public  Oocument  Room 
7ocafJon .Portsnjibuth  Public  Library, 
1220  Gallia  Str^t.  Portsmouth.  Ohio 
45662.  [  I 

Dated  at  Rockvme.  Maryland,  this  22nd 
day  of  December  i  997. 

For  the  Nucleai^  jtegulatory  Commission. 
William  Kane, 

Acting  Director.  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

IFR  Doc.  98-97  FiJed  1-2-98;  8:45am| 

BILUNG  CODE  TSWMIli-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-2^] 

Office  of  Nucledi*  Reactor  Regulation; 
Yankee  Atomic  Electric  Company; 
Yankee  Nuclear  power  Station;  Notice 
of  Public  Inforniational  Meeting  on  the 
Facility  License)  Termination  Plan 

An  informational  meeting  on  the 
Yankee  Atomic  felectric  Company 
(YAEC)  License  TCermination  Plan  (LTP) 
for  the  Yankee  Ni^clear  Power  Station 
will  be  held  on  Tuesday.  January  13. 
1998.  starting  at  7:00  p.m..  in  the 
Mohawk  Valley  Regional  High  School 
Auditorium.  Thq  $chool  is  located  in 
Buckland.  Massa|<|husetts. 

At  the  meetingj.lYAEC  representatives 
will  describe  the|LTP  and  site  release 
criteria  for  the  vi^kee  Nuclear  Power 
Station.  Then  NRC  staff  will  discuss  the 
license  termination  process  as 
prescribed  by  NI^C  regulations. 
Following  this,  the  public  will  have  an 
opportunity  to  qij^fstion  both  the  YAEC 
"    and  to  make 
reporter  will 
jting. 

lation  contact 
lailStopOll-B20. 
„  latory  Commission. 
Washington,  DC  20555-0001.  Internet 
e-mail  mbf@nrc.gnv. 

Maryland,  this  29th  day 


For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Masnik, 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-95  Filed  1-2-98;  8:45  ami 

BtLUNG  CODE  7S9»^<P 


and  the  NRC  staf 
comments.  A  con 
transcribe  the  m 

For  further  infp 
Morton  Fairtile 
U.S.  Nuclear  Reg 


Dated  at  Rockvill0 
of  December. 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-5008 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  a  proposed  Revision  2  to 
Regulatory  Guide  5.62,  "Reporting  of 
Safeguards  Events."  The  guide  is  in 
Division  5,  "Materials  and  Plant 
Protection."  This  proposed  revision  is 
being  developed  to  provide  updated 
guidance  for  use  by  licensees  in 
determining  when  and  how  safeguards 
events  should  be  reported. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 
Public  comments  are  being  solicited 
on  Draft  Regulatory  Guide  DG-5008. 
Comments  may  be  accompanied  by 
additional  relevant  information  or 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  and  Directives 
Branch,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.,  Washington,  DC. 
Comments  will  be  most  helpful  if 
received  by  February  28,  1998. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG@nrc.gov. 


Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  dfaft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Printing,  Graphics  and 
Distribution  Branch;  or  by  fax  at  (301) 
415-5272.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  A.  Murphy, 

Director,  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  98-96  Filed  1-2-98;  8:45  am] 

WLUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Rule  llAa3-2        OMB  Control  No. 
3235-new        SEC  File  No.  270-439 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3401  etseq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  approval. 

•  Rule  llAa3-2Fihng  and 
Amendment  of  National  Market  System 
Plans 

Rule  llAa3-2  provides  that  self- 
regulatory  organizations  ("SROs")  may. 
acting  jointly,  file  a  national  market 
system  plan  or  may  propose  an 
amendment  to  an  effective  national 
market  system  plan  by  submitting  the 
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text  of  the  plan  or  amendment  to  the 
Secretary  of  the  Commission,  together 
with  a  statement  of  the  purpose  of  such 
plan  or  amendment  and.  to  the  extent 
applicable,  the  documents  and 
information  required  by  Rule  llAa3- 
2(b)(4)  and  (5).  These  record  keeping 
requirements.assist  in  Commission  with 
monitoring  SROs,  national  market 
system  plans,  and  ensuring  compliance 
with  the  rule. 

There  are  nine  SROs  which  are 
members  of  the  Intermarket  Trading 
System  ("ITS"),  the  Consolidated  Tape 
Association  ("CTA"),  the  Consolidated 
Quote  System. ("CQS"),  the  Nasdaq 
Stock  Market,  Inc.,  ("Nasdaq"),  or  the 
Options  Price  Reporting  Association 
("OPRA").  Only  ITS,  CTA,  CQS, 
Nasdaq,  or  OPRA  submit  filings 
pursuant  to  Rule  llAa3-2  and  only  after 
an  agreement  is  reached  among  member 
SROs.  The  staff  estimates  that  there  will 
be  approximately  six  Hlings  pursuant  to 
Rule  llAa3-2  is  33  annually.  The  total 
burden  is  approximately  20  hours 
annually,  based  upon  past  submissions. 
The  average  cost  per  hour  is 
approximately  $50.  Therefore,  the  total 
cost  of  compliance  for  SROs  is  $10,000. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Assocaited 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 

Dated:  December  7, 1997. 
Margaret  H.  McFarland. 

Depu  ty  Secretary- 

[FR  Doc.  98-42  Filed  1-2-98;  8:45  am] 

BILUNQ  CODE  W1»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Extension: 
Form  SE,  SEC  File  No.  270-289.  0MB 

Control  No.  3235-0327 
Form  ID,  SEC  File  No.  270-291,  0MB 

Control  No.  3235-0328 
Form  ET,  SEC  File  No.  270-290,  0MB 

Control  No.  3235-0329 
Form  TH,  SEC  File  No.  270-377,  0MB 

Control  No.  3235-0425 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Form  SE  is  used  by  registrants  filing 
electronically  on  EDGAR  to  submit 
paper  copies  of  exhibits  to  the 
Commission  in  order  to  identify  them. 
Form  SE  results  in  an  estimated  total 
annual  reporting  burden  of  200  hours. 

Form  ID  is  used  by  electronic  filers  to 
obtain  or  change  an  identification 
number.  For  ID  results  in  an  estimated 
total  annual  reporting  burden  of  1,050 
hours. 

Form  ET  is  used  by  electronic  filers  to 
submit  a  filing  to  the  Commission  on 
magnetic  tape  or  diskette.  Form  ET 
results  in  an  estimated  total  annual 
reporting  burden  of  30  hours. 

Form  TH  is  used  by  electronic  filers 
to  file  electronic  documents  in  paper 
pursuant  to  a  temporary  hardship 
exemption.  Form  TH  results  in  an 
estimated  total  annual  reporting  burden 
of  66  hours. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 


to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  December  23. 1997. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  98-47  Filed  1-2-98;  8:45  ami 
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Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1, 2, 3,  and  4  to 
Proposed  Rule  Change  To  Increase 
OEX  Position  and  Exercise  Limits,  To 
Increase  OEX  Firm  Facilitation 
Exemption,  and  To  Increase  OEX  Index 
Hedge  Exemption 

December74, 1997. 
I.  Introduction 

On  February  26. 1997,  the  Chicago 
Board  Options  Exchange,  Inc. 
("CBOE"or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunde'r,2  a  proposed  rule 
change  to  amend  Exchange  Rule  24.4  to 
increase  the  position  and  exercise  limits 
for  options  on  the  Standard  &  Poor's 
("S&P")  100  Stock  Index  ("OEX"),  to 
increase  the  OEX  firm  facilitation 
exemption,  and  to  increase  the  OEX 
index  hedge  exemption. 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  April  24. 1997.^ 
No  comments  were  received  on  the 
proposal.  On  August  13. 1997,  the  CBOE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.*  Amendment  No. 


'15U.S.C.  78s(b)(l). 

'17CFR240.19b-4.    . 

^  See  Securities  Exchange  Act  Release  No.  38525 
(April  18.  1997)  62  FR  20046. 

*  See  Letter  from  Timothy  Thompson.  Senior 
Attorney.  CBOE.  to  Sharon  Lawson,  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
August  7,  1997  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  CBOE  proposes  to:  (l)  clarify 
several  aspects  of  the  proposal:  (2)  amend 
Interpretation  .03  to  Rule  24.4  to  provide  the 
Exchange  with  greater  flexibility  in  collecting 
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2  was  submittac  I  by  the  CBOE  on 
November  18,  {1997.*  On  November  25, 
1997,  the  CBOE  submitted  Amendment 
No.  3  to  the  proposed  rule  change.^ 
Amendment  No.  4  was  submitted  by  the 
CBOE  on  December  23, 1997.^  This 
order  approve^  the  CBOE's  proposal. 
Also,  Amendment  Nos.  1,  2,  3,  and  4  are 
approved  on  an  accelerated  basis. 

n.  Description  l^f  the  Proposal 

The  CBOE  proposes  a  number  of 
revisions  to  Exchange  Rule  24.4,  the 
position  limit  rule  for  broad-based  index 
options.  Memb|Bb-  firms  have  expressed 
to  the  CBOE  thUr  need  for  relief  from 
the  current  OEX)  position  and  exercise 
limits,  which.  j)Hor  to  the  split  of  the 
underlying  hidtetc,"  had  not  increased 
since  1987.9  At)  |hat  time,  position  limits 
were  increased  to  25,000  contracts  with 
no  more  than  15,000  contracts  in  the 
near  term  seriesj  As  a  result  of  the  split 
of  the  underlyi|]|g  Index,  position  and 
exercise  limits  Were  doubled  to  50,000 
and  30,000  contracts,  respectively,  to 
permit  market  pfuticipants  to  maintain 
their  existing  Idiel  of  investment  in 
OEX  options.  io|  For  the  reasons 
discussed  belowi,  the  Exchange  is 
proposing  that  il  le  OEX  position  limits 
be  raised  to  150,000  contracts  with  no 
more  that  100,d(i0  contracts  in  the  near 


Although  OEX  volume  is  less  now 
than  it  was  in  1987,  according  to  the 
CBOE,  OEX  still  enjoys  larger  average 
daily  trading  volume  than  any  other 
index  option  and  open  interest  has 
remained  consistently  high."  in 
addition,  the  Exchange  believes  that  a 
significant  reason  why  volume  has 
declined  in  OEX  in  the  last  couple  of 
years  is  because  large  customers  and 
member  firms  have  been  unable  to 
complete  large  volume  transactions  in 
OEX  due  to  position  limit  constraints. 

Table  1.— Average  Daily  Volume 
During  Expiration  Week  and 
Open  Interest  on  Expiration  Fri- 
day 


term  series.*' 


15,000  c»ntracts 
25,000  contracts 
50,000  contracts 
75,000  contracts 


Month/year 

OEX  (Volume/open  interest) 

September 
1992. 

377,554  contracts/I  million. 

September 
1993. 

332.467  oontracts/1  million. 

September 
1994. 

423,589  contracts/1.3  million. 

March 
1995. 

521,891  contracts/1.4  million. 

December 
1995. 

301.1 18  contracts/1.23  million. 

July  1996 

December 

1996. 

479.577  contracts/1.08  million. 
314,949  contracts/12  million. 

Institutions  often  use  index-related 
derivative  products  to  hedge  the  risks 
associated  with  holding  diversified  • 
equity  portfolios.  Because  of  position 
limit  concerns,  the  Exchange  believes 
that  many  of  these  customers  and  firms 
use  financially-equivalent  index  futures 
products  to  the  competitive 
disadvantage  of  the  options  exchanges. 
The  Exchange  believes  that  restrictive 
position  limits  have  hampered  the 
ability  of  customers  to  utilize  these 
options  to  their  potential.  The  Exchange 
also  believes  the  increase  will  afford  the 
investing  public,  as  well  as  CBOE 
members  and  member  firms,  a  greater 
opportunity  and  more  flexibility  to  use 
OEX  options  for  their  hedging  needs. 

At  the  same  time,  the  CBOE  does  not 
believe  that  the  higher  limit  will 
increase  any  potential  for  market 
disruption.  Even  with  the  increase,  the 
at  limit  position  as  a  percentage  of  the 
capitalization  of  the  OEX  will  remain 
small. »3  In  addition,  the  Exchange  notes 
that  a  number  of  equity  options  have  a 
position  limit  of  25,000  contracts  but 
have  significantly  less  average  trading 
volume  than  the  OEX. 


Table  2.— Percentage  of  Capitalization  Represented  by  an  At  Limit  Position 


Position  limit 


Market  value  (650 
index  level) 


8975,000,000 
1.625,000,000 
3,250,000,000 
4,875,000,000 


OEX  Capitalization 
(as  of  July  1996) 


2.1  trillion 
2.1  trillion 
2.1  trillion 
2.1  trillion 


At'limit  position  as 

a  percentage  of 

capitalization 


0.046 
0.077 
0.15 
0.23 


hedging  information!  (elating  to  OEX.  S&P  500  Index 
Option  C'SPX")  or  a(i  i'  current  or  future  index 
products;  and  (3)  de  e  te  Interpretation  .04  to  Rule 
24.4  relating  to  addiponal  margin  requirements. 

'  See  Letter  from  ti  mothy  Thompson.  Senior 
Attorney.  CBOE.  to  ^karon  Lawson,  Division, 
Commission,  dated  Npvember  14, 1997 
("Amendment  No.  2'i.  In  Amendment  No.  2,  the 
CBOE  proposes  to  acid  a  new  Interpretation  .04  to 
Rule  24.4.  which  coi>iists  of  a  slightly  revised 
version  of  Interpretation  .04  that  the  Exchange  has 
proposed  to  delete  in  Amendment  No.  1. 
Amendment  No.  2  ai  s[)  revises  the  OEX  reporting 
requirement  procedi  *s  to  reflect  the  requested 
increase  in  the  stand  atd  OEX  position  limit  to 
150,000  contracts.  SMFile  Nos.  SR-CBOE-97-1 1 
and  SR-CBOE-97-4kJ 

"  See  Letter  from  Phlricia  L.  Cerny,  Director. 
Department  of  Market  Regulation,  CBOE.  to  Sharon 
Lawson.  Division.  Cojmiission,  dated  November 
21, 1997  ("Amendmi^t  No.  3").  In  Amendment  No. 


3.  the  CBOE  proposes  to  double  the  requested 
increases  in  OEX  position  and  exercise  limits  to 
150.000  and  100.000  contracts,  respectively,  to 
reflect  the  Commission's  recent  approval  of  the 
CBOE's  request  to  double  the  OEX  position  and 
exercise  limits  in  connection  with  the  split  of  the 
underlying  Index.  See  Securities  Exchange  Act 
Release  No.  39338  (November  19, 1997)  (order 
approving  File  No.  SR-CBOE-97-48). 

'  See  Letter  from  Timothy  H.  Thompson,  Senior 
Attorney,  CBOE.  to  Debbie  Flynn.  Division. 
Commission,  dated  December  17. 1997 
("Amendment  No.  4").  In  Amendment  No.  4,  the 
CBOE  proposes  to  amend  Interpretation  .03  to  Rule 
24.4  by  increasing  to  65.000  contracts  the  "trigger" 
for  OEX  reporting  requirements  to  correspond  to  the 
65,000  trigger  for  margin  requirements  of 
Interpretation  .04  to  Rule  24.4  proposed  in 
Amendment  No.  2.  The  CBOE  also  proposes  to  add 
a  sentence  to  Interpretation  .03  to  clarify  that  the 
Exchange  may  specify  other  index  options  subject 


to  the  reporting  requirements  set  forth  in 
Interpretation  .03  to  Rule  24.4. 

"  See  supra  note  6. 

»See  Securities  Exchange  Act  Release  No.  24556 
(June  5,  1987)  52  FR  22695  (June  15.  1987) 
(approval  order  increasing  the  position  limits  on  the 
OEX  from  15.000  contracts  to  25,000  contracts)  (File 
Nos.  SR-CBOE-85-25  and  SR-CBOE-87-26). 

'"See  supra  note  6. 

"The  Exchange's  original  filing  requested 
increases  in  position  and  exercise  limits  to  75,000 
and  50.000  contracts,  respectively.  In  Amendment 
No.  3,  the  CBOE  amended  its  earlier  proposal  to 
reflect  the  Commission's  recent  approval  of  the 
CBOE's  request  to  double  OEX  exercise  and 
position  limits  in  connection  with  the  splitting  of 
the  Index  underlying  OEX  options.  See  supra  note 
6. 

"  See  Table  1. 

'JSeeTableZ. 
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As  a  result  of  changing  the  base  limit, 
the  OEX  firm  facilitation  exemption 
amount  will  change  as  well.'*  Currently, 
according  to  Interpretation  .06  of 
Exchange  Rule  4.11,  the  firm  facilitation 
exemption  for  a  broad-based  index 
(other  than  SPX)  is  two  times  the 
standard  limit.  Therefore,  the  OEX  firm 
facilitation  exemption  will  be  300,000 
contracts  if  the  OEX  base  limit  proposal 
is  approved. 

The  Exchange  also  proposes  to 
increase  the  OEX  index  hedge 
exemption  from  150,000  contracts  "  to 
300.000  contracts.  The  index  hedge 
exemption  is  in  addition  to  the  standard 
limit  and  other  exemptions  available 
under  Exchange  rules,  interpretations, 
and  policies.  The  index  hedge 
exemption  is  applicable  to  the 
unhedged  value  of  the  qualified 
portfolio  as  determined  by  the 
calculation  set  forth  in  Interpretation  .01 
of  Exchange  Rule  24.4.  The  Exchange 
believes  that,  as  with  the  increase  in  the 
base  limit,  the  increase  in  the  index 
hedge  exemption  will  make  OEX  a  more 
valuable  tool  for  investors  to  hedge  their 
portfolios. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)  of  the 
Act  '^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'^  Specifically, 
because  the  increased  OEX  index.option 
standard  limit  and  exemptions  will 
enhance  the  depth  and  liquidity  of  the 
market  for  both  members  and  investors 
in  general,  the  Commission  believes  that 
this  rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  >*  in  that  it  would  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  the  protection 
of  investors  and  the  public  interest. 


'■•Under  the  firm  facilitation  exemption,  a 
member  firm  may  apply  to  the  CBOE  to  receive  and 
maintain  for  its  proprietary  account  an  exemption 
from  the  applicable  standard  position  limit  in  non- 
multiply-listed  Exchange  options  for  the  purpose  of 
facilitating,  pursuant  to  the  provisions  of  Exchange 
Rule  6.74(b).  (a)  orders  for  its  own  customer  (one 
that  will  have  the  resulting  position  carried  with 
the  firm)  or  (b)  orders  received  from  or  on  behalf 
of  a  customer  for  execution  only  against  the 
member  firm's  proprietary  account. 

"The  index  hedge  exemption  for  OEX  options 
were  doubled  from  75.000  contracts  to  150.000 
contracts  in  connection  with  the  recent  reduction 
in  value  of  the  underlying  Index.  See  supra  note  6.   . 

"*15U.S.C78f(b). 

"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"•15U.S.C78f(b)(5). 


A.  Increase  OEX  Position  and  Exercise 
Limits 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  member  or  customer  couM  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  options 
positions  that  can  be  used  or  might 
create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulations '»  and  for 
corners  or  squeezes  of  the  underlying 
market.  In  addition,  such  limits  serve  to 
reduce  the  possibility  for  disruption  of 
the  options  market  itself,  especially  in 
illiquid  options  classes. 

The  Commission  has  been  careful  to 
balance  two  competing  concerns  when 
considering  an  Exchange's  position  and 
exercise  limits.  First,  the  Commission 
has  recognized  that  the  limits  must  be 
sufficiently  low  to  prevent  investors 
from  disrupting  the  underlying  cash 
market.  Second,  at  the  same  time,  the 
Commission  has  realized  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market-makers  fi"om  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.^" 

The  Commission  believes  that  the 
proposed  increase  in  OEX  position 
limits  to  150,000  contracts  will  expand 
the  depth  and  liquidity  of  the  OEX 
market  without  significantly  increasing 
concerns  regarding  intermarket 
manipulations  or  disruptions  of  the 
options  or  the  underlying  securities.  As 
previously  noted  by  the  Commission, 
markets  with  active  and  deep  trading 
interest,  as  well  as  with  broad  public 
ownership,  are  more  difficult  to 
manipulate  or  disrupt  than  less  active 
and  deep  markets  with  smaller  public 
floats.  In  this  regard,  the  OEX  is  a  broad- 
based,  capitalization-weighted  index 
consisting  of  100  actively-traded  and 
liquid  stocks. 

Moreover,  the  CBOE  has  adopted 
important  safeguards  that  will  allow  it 
to  monitor  large  unhedged  positions 
(those  in  excess  of  65,000  contracts)  in 
order  to  identify  instances  of  potential 


risk  21  and  to  assess  additional  margin  or 
capital  charges  against  the  clearing  firm, 
if  necessary.22  in  this  regard,  the  CBOE 
states  that  in  the  event  of  a  large 
unhedged,  potentially  risky  position, 
the  Exchange  will  notify  the  clearing 
firm  and  assess  the  circumstances  of  the 
transactions,  along  with  the  firm's  view 
of  the  exposure  of  the  account,  whether 
the  account  is  approved  and  suitable  for 
the  strategies  used,  and  whether 
additional  margin  has  been  collected. 
The  monitoring  of  unhedged  or 
underhedged  accounts  in  excess  of 
65,000  contracts  in  this  manner  should 
provide  the  CBOE  with  the  information 
necessary  to  determine  whether 
additional  margin  or  capital  charges 
should  be  imposed  in  light  of  the  risks 
associated  with  a  large  underhedged 
OEX  option  position  in  accordance  with 
Interpretation  .04  to  Exchange  Rule 
24.4. 

Accordingly,  given  the  size  and 
breadth  of  the  OEX,  along  with  the  new 
reporting  requirement  set  forth  in 
Interpretation  .03  to  Exchange  Rule  24.4 
and  the  new  margin  and  clearing  firm 
requirements  set  forth  in  Interpretation 
.04  to  Exchange  Rule  24.4,  the 
Commission  believes  that  increasing  the 


'"Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously-established 
derivatives  position. 

■"'SeeH.R.  Rep.  No.  IFC-3.  96th  Cong..  1st  Sess. 
at  189-91  (Comm.  Print  1978). 


'"  Pursuant  to  Interpretation  .03  to  Exchange  Rule 
24.4.  each  member  or  member  organi2ation,  other 
than  an  Exchange  market-maker,  that  maintains  a 
position  in  excess  of  65.000  option  contracts  in 
OEX  on  the  same-side  of  the  market  on  behalf  of 
its  own  account  or  for  the  account  of  a  customer 
will  report  information  as  to  whether  those 
positions  are  hedged  and  provide  documentation  as 
to  how  such  contracts  are  hedged,  in  the  manner 
and  form  required  by  the  Exchange's  Department  of 
Market  Regulation.  See  Amendment  No.  4,  supra 
note  7. 

The  Commission  notes  that  Amendment  No.  4 
also  proposes  to  clarify  that  the  Exchange  may 
specify  other  index  options  that  my  be  subject  to 
the  reporting  requirements  of  Interpretation  .03  to 
Rule  24.4.  as  well  as'the  limit  at  which  the  reporting 
requirements  may  be  triggered.  The  proposed 
language  refers  to  those  index  options  previously 
approved  by  the  Commission  for  which  no  specific 
reporting  requirements  have  been  established  and 
required  by  the  Commission.  See  Telephone 
conversation  between  Timothy  Thompson.  Senior 
Attorney.  CBOE.  and  Deborah  Flynn.  Attorney, 
Division.  Commission,  on  December  23, 1997.  The 
Commission  notes  that  proposed  reporting 
requirements  for  any  new  or  existing  index  options 
for  which  the  Exchange  desires  large  position  limits 
would  be  submitted  for  Conunission  approval 
pursuant  to  the  requirements  of  Rule  19(b). 

*^  Under  Interpretation  0.04  to  Exchange  Rule 
24.4.  whenever  the  Exchange  determines  that 
additional  margin  is  warranted  in  light  of  the  risks 
associated  with  an  under-hedged  SPX  option 
position  in  excess  of  45.000  contracts,  or  an  under- 
hedged  OEX  option  position  in  excess  of  65,000 
contracts,  the  Exchange  may  consider  imposing 
additional  margin  upon  the  account  maintaining 
such  under-hedged  position,  or  the  clearing  firm 
carrying  the  account  will  be  subject  to  capital 
charges  to  the  extent  of  any  margin  deficiency 
resulting  from  the  higher  margin  requirement.  The 
Commission  notes  that  Amendment  No.  1  proposed 
to  delete  Interpretation  .04,  which  was  revised  and 
reinstated  in  Amendment  No.  2.  See  Amendment 
Nos.  1  and  2.  supra  notes  4-5. 


*^  Pursuant  to 

facilitation  exen 

(other  than  SPX! 

See  Interpretatio 

^*  The  Commi 

facilitation  exerr 

limit  and  other  e 

Exchange  rules. 

"  See  Interpre 

■"'Seelnterpre 

^' See  Interpre 

4.11. 
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OEX  position  linii|ts  to  150,000  contracts 
should  not  incred$e  any  manipulative 
concerns.  Finally^,  the  Exchange's 
surveillance  progjijam  will  continue  to  be 
applicable  to  the  trading  of  OEX  options 
and  should  detect  and  deter  potential 
trading  abuses  arising  from  the 
increased  positioiil  and  exercise  limits. 

B.  Increase  OEXfrm  Facilitation 
Exemption 

The  Comraissiqi  believes  that  the 
proposed  increasijof  the  OEX  finn 
facilitation  exemj^iion  from  100,000 
'  contracts  to  300,0id0  contracts  ^3  will 
accommmodate  thp  needs  of  investors 
.as  well  as  market  participants  without 
substantially  increesing  concerns 
.  regarding  the  potential  for  manipulation 
and  other  trading  abuses. ^^  The 
Commission  also  believes  that  the 
proposed  rule  change  will  further 
enhance  the  poteiitial  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  markets  by  providing 
Exchange  members  greater  flexibility  in 
executing  large  customer  orders. 

The  CBOE's  existing  safeguards  that 
apply  to  the  current  facilitation 
exemption  will  ccnitinue  to  serve  to 
minimize  any  potential  disruption  or 
manipulation  cone  jms.  First,  the 
facilitation  firm  maist  receive  approval 
from  the  Exchange  js  Exemption 
Committee  prior  t^iexecuting  facilitating 
trades.*'  Second,  ijfacilitation  firm 
must,  within  five  biisiness  days  after  the 
execution  of  a  facilitation  exemption 
order,  hedge  all  exempt  options 

Positions  that  have  not  previously  been 
quidated,  and  furtiish  to  the 
Exchange's  Department  of  Market 
Regulation  documentation  reflecting  the 
resulting  hedging  ppsitions.^^  i^ 
meeting  this  requirtment,  the 
facilitation  firm  mulst  liquidate  and 
establish  its  custoitier's  and  its  own 
options  and  stock  positions  or  their 
equivalent  in  an  owlerly  fashion,  and 
not  in  a  manner  calculated  to  cause 
unreasonable  price  fluctuations  or 
unwarranted  price  Changes.^^  in 
addition,  a  facilitatjibn  firm  is  not 
permitted  to  use  tMa  facilitation 
exemption  for  the  piirpose  of  engaging 
in  index  arbitrage.2^  The  Commission 
believes  that  these  requirements  will 


"Pursuant  to  the  CBq^'s  rules,  the  firm 
facilitation  exemption  fotia  broad-based  index 
(other  than  SPX)  is  two  tl^es  the  standard  limit. 
See  Interpretation  .06(a)  10  Exchange  Rule  4.11. 

^<The  Commission  no^s  that  the  OEX  firm 
facilitation  exemption  isjih  addition  to  the  standard 
limit  and  other  exempticjhs  available  under 
Exchange  rules,  interpre^tions.  and  policies. 

^»  See  Interpretation  .Ob(a)  to  Exchange  Rule  4.11. 

"■See  Interpretation  .Ofe|d)  to  Exchange  Rule  4.11 

•"  See  Interpretation  .0  itajd )  to  Exchange  Rule 
4.11. 


help  to  ensure  that  the  facilitation 
exemption  will  not  have  an  undue 
market  impact  on  the  OEX  options  or  on 
any  underlying  stock  positions.  Third, 
the  facilitation  firm  is  required  to 
promptly  provide  to  the  Exchange  any 
information  or  documents  requested 
concerning  the  exempted  options 
positions  and  the  positions  hedging 
them,  as  well  as  to  notify  promptly  the 
Exchange  of  any  material  change  in  the 
exempted  options  position  or  the 
hedge.29  Fourth,  neither  the  member's 
nor  the  customer's  order  may  be 
contingent  on  "all  or  none"  or  "fill  or 
kill"  instructions,  and  the  orders  may 
not  be  executed  until  Exchange  Rule 
6.74(b)  (crossing  order)  procedures  have 
been  satisfied  and  crowd  members  have 
been  given  a  reasonable  time  to 
participate  in  the  trade.'o  Fifth,  the 
facilitation  firm  may  not  increase  the 
exempted  option  position  once  it  is 
closed,  unless  approval  from  the  CBOE 
is  again  received  pursuant  to  a 
reapplication.3>  Lastly,  violation  of  any 
of  these  provisions,  absent  reasonable 
justification  or  excuse,  will  result  in  the 
withdrawal  of  the  facilitation  exemption 
and  may  form  the  basis  for  subsequent 
denial  of  an  application  for  a  facilitation 
exemption. 32 

In  summary,  the  Commission 
continues  to  believe  that  the  safeguards 
built  into  the  facilitation  exemptive 
process  will  serve  to  minimize  the 
potential  for  disruption  and 
manipulation  concerns,  while  at  the 
same  time  benefiting  market 
participants  by  allowing  member  firms 
greater  flexibility  to  facilitate  large 
customer  orders.  The  Commission  also 
believes  that  the  CBOE  has  adequate 
surveillance  procedures  to  surveil  for 
compliance  with  the  rule's 
requirements.  Based  on  these  reasons, 
the  Commission  believes  that  it  is 
appropriate  to  increase  the  OEX  firm 
facilitation  exemption  to  300,000 
contracts. 

C.  Increase  OEX  Index  Hedge 
Exemption 

The  Commission  believes  that  the 
proposed  increase  of  the  OEX  index 
hedge  exemption  from  150,000  contracts 
to  300,000  contracts  in  consistent  with 
the  Commission's  approach  to  position 
and  exercise  limits  and  adequately 
balances  the  benefits  derived  from 
increased  limits  against  concerns 
regarding  the  potential  for  market 


''■"See  Interpretations  .06(b)  and  .06(e)(2)  to 
Exchange  Rule  4.11. 

''"See  Interpretations  .06(c)(1)  and  .06(c)(2)  to 
Exchange  Rule  4.11. 

''  See  Interpretation  .06(b)(3)  to  Exchange  Rule 
4.11. 

"See  Interpretation  .06(0  to  Exchange  Rule  4.11. 


disruptions  and  manipulations.'^  - 
Specifically,  because  any  OEX  options 
position  in  excess  of  the  outstanding 
OEX  position  limit  must  be  fully  hedged 
in  conformity  with  one  of  the 
enumerated  hedge  positions,'*  market 
disruption  concerns  are  reduced. 
Moreover,  to  the  extent  that  an  OEX 
options  position  is  hedged  with  a 
qualified  stock  portfolio,  it  should  be 
more  difficult  to  profit  from  any 
intermarket  manipulation.  The 
Commission  also  notes  that  the  rule  will 
continue  to  require  that  the  underlying 
options  positions  cannot  exceed  the 
unhedged  value  of  the  qualified 
portfolio.  Accordingly,  the  Commission 
does  not  believe  that  the  proposed 
increase  of  the  index  hedge  exemption 
for  OEX  options  will  disrupt  the  options 
or  equity  markets  or  materially  increase 
the  possibility  of  manipulation  in  the 
underlying  securities  or  options. 

The  CBOE's  existing  safeguards  that 
apply  to  the  current  OEX  index  hedge 
exemption  will  continue  to  serve  to 
minimize  any  potential  disruption  or 
manipulation  concerns.  The 
Commission  notes  that  these  safeguards 
and  procedures  will  apply  to  the  OEX 
index  hedge  exemption  as  well  as  to  all 
other  broad-based  index  hedge 
exemptions  permitted  under  CBOE 
rules.  First,  the  account  in  which 
exempted  option  positions  are  held 
must  receive  prior  Exchange  approval 
for  the  hedge  exemption  as  well  as 
specify  the  maximum  number  of 
contracts  which  may  be  exempt.'*  In 
addition,  the  hedge  exemption  account 
must  promptly  provide  to  the  CBOE  any 
information  requested  concerning  the 
qualified  portfolio,  as  well  as  promptly 
notify  the  Exchange  of  any  material 
change  in  the  qualified  portfolio  which 
materially  affects  the  unhedged  value  of 
the  qualified  portfolio.'^ 

Second,  positions  included  in  a 
qualified  portfolio  which  serve  to  secure 
an  index  hedge  exemption  may  not  also 
be  used  to  secure  any  other  position 
limit  exemption  granted  by  the 
Exchange,  any  other  SRO,  or  any  futures 
contract  market." 

Third,  any  member  or  member 
organization  that  maintains  a  broad- 
based  index  option  position  in  such 
member's  or  member  organization's  own 
account  or  in  a  customer  account,  and 
has  reason  to  believe  that  such  position 
is  in  excess  of  the  applicable  limit,  must 
promptly  take  the  action  necessary  to 


"  See  Interpretation  .01  to  Exchange  Rule  24.4. 
"  See  Interpretation  .01(f)  to  Exchange  Rule  24.4. 
"See  Interpretation  .01(a)  to  Exchange  Rule  24.4. 
"  See  Interpretations  .02(a)  and  .01(g)(3)  to 
Exchange  Rule  24.4. 
"  See  Interpretation  .02(b)  to  Exchange  Rule  24.4. 
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bring  the  position  into  compliance.'* 
Failure  to  abide  by  this  provision  will 
be  deemed  to  be  a  violation  of  Exchange 
Rules  4.11  and  24.4.39 

Lastly,  violation  of  any  of  the 
provisions  of  Exchange  Rule  24.4  and 
the  interpretations  and  policies 
thereunder,  absent  reasonable 
justification  or  excuse,  will  result  in  the 
withdrawal  of  the  index  hedge 
exemption  and  may  form  the  basis  for 
subsequent  denial  of  an  application  for 
an  index  hedge  exemption.** 

Accordingly,  the  Commission 
continues  to  believe  that  the  safeguards 
built  into  the  index  hedge  exemptive 
process  will  serve  to  minimize  the 
potential  for  disruption  and 
manipulation,  while  at  the  same  time 
benefiting  market  participants.  The 
Commission  also  believes  that  the 
CBOE's  surveillance  procedures  are 
sufficient  to  detect  and  deter  trading 
abuses  arising  h-om  the  increased 
position  and  exercise  limits  associated 
with  the  increased  index  hedge 
exemption.  Based  on  these  reasons,  the 
Commission  believes  that  it  is 
appropriate  to  increase  OEX  index 
hedge  exemption  to  300,000  contracts.*^ 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  1, 
2,  3,  and  4  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  F«deral  Register.  The 
Commission  notes  that  Amendment  No. 
1  further  clarifies  the  rationale 
underlying  the  Exchange's  filing  seeking 
increases  in  the  OEX  position  and 
exercise  limits.  Amendment  No.  1  also 
provides  updated  reporting 
requirements  submitted  at  the  request  of 
Commission  staff.  With  the  exception  of 
the  proposed  deletion  of  Interpretation 
.04  to  Exchange  Rule  24.4.  the 
Commission  believes  that  Amendment 
No.  1  raises  no  new  regulatory  issues. 
Regarding  Interpretation.  04  to 


"*  See  Interpretation  .02(c)  to  Exchange  Rule  24.4. 

♦"See  Interpretation  .02(d)  to  Exchange  Rule  24.4. 
The  hedge  exemption  account  also  must:  (i) 
liquidate  and  establish  options,  stock  positions  or 
their  equivalent,  or  other  qualified  portfolio 
products  in  an  orderly  fashion:  (ii)  not  initiate  or 
liquidate  positions  in  a  manner  calculated  to  cause 
unreasonable  price  fluctuations  or  unwarranted 
price  changes;  (iii)  not  initiate  or  liquidate  a  stock 
position  or  its  equivalent  with  an  equivalent  index 
option  position  with  a  view  toward  taking 
advantage  of  any  differential  in  price  between  a 
group  of  securities  and  an  overlying  stock  index; 
and  (iv)  liquidate  any  options  prior  to.  or 
contemporaneously  with,  a  decrease  in  the  hedge 
value  of  the  qualified  portfolio,  which  options 
would  thereby  be  rendered  excessive.  See 
Interpretations  .01(g)(1)  and  .01(g)(2)  to  Exchange 
Rule  24.4. 

■*'  The  Commission  notes  that  the  OEX  index 
hedge  exemption  is  in  addition  to  the  standard  limit 
and  other  exemptions  available  under  Exchange 
rules,  interpretations,  and  policies. 


Exchange  Rule  24.4,  the  Commission 
notes  that  Amendment  No.  2  restores 
this  provision,  in  a  slightly  revised 
form,  to  the  CBOE's  rules.  As 
Amendment  No.  2  merely  reinstates  this 
provision  and  updates  the  CBOE's 
reporting  requirements  to  reflect  the 
CBOE's  request  to  double  the  OEX 
position  and  exercise  limits  in 
connection  with  the  "split"  of  the 
underlying  Index,  the  Commission 
believes  that  Amendment  No.  2  raises 
no  issues  of  regulatory  concern.  The 
Commission  notes  that  Amendment  No. 
3  simply  modifies  the  OEX  position  and 
exercise  limits  sought  by  the  CBOE  to 
reflect  the  Commission's  recent 
approval  of  the  Exchange's  "split"  of  the 
underlying  Index.*^  The  Commission 
further  notes  that  by  increasing  the 
"trigger"  for  reporting  requirements 
fi-om  45,000  contracts  to  65,000 
contracts.  Amendment  No.  4  merely 
provides  consistency  with  the  reporting 
requirement  procedures  and  the  margin 
requirement  trigger  level  proposed  in 
Amendment  No.  2.  Finally,  the 
Commission  notes  that  no  comments 
were  received  on  the  publication  of  the 
original  proposal  and  the  increases 
being  approved  herein  are  equivalent  on 
a  dollar  basis  to  those  originally 
proposed.  Accordingly,  the  Commission 
believes  that  there  is  good  cause, 
consistent  with  Section  6(b)(5)  of  the 
Act,'''  to  approve  Amendment  Nos.  1,  2, 
3,  and  4  to  CBOE's  proposed  rule  • 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1,  2,  3,  and  4.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 


should  refer  to  File  No.  SR-CBOE-97- 
11  and  should  be  submitted  by  January 
26,  1998. 

V.  Conclusion 

*■ 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  CBOE's 
proposal,  as  amended,  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder.      * 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."*  that  the 
proposed  rule  change  (SR-CBOE-97- 
11),  including  Amendment  Nos.  1,  2,  3, 
and  4,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''* 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-45  Filed  1-2-98;  8:45  am) 
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[Release  Na  34-39488;  File  NcSR-MSRB- 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  SecurltiM  Rulemaiting 
Board  Relating  To  Fee  for  Copies  of 
Form  Q-37/G-38  in  Computer  CD- 
ROM  Format 

December  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16.  1997, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-97-11).  to  establish  fees  for 
copies  of  Form  G-37/G-38  in  computer 
CD-ROM  format.  The  proposed  rule 
change  is  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
form  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  to  establish  a  fee 
relating  to  the  public  dissemination,  in 
computer  CD-ROM  format,  of  copies  of 
Form  G-37/G-38  submitted  to  the  Board 
in  each  calendar  quarter  pursuant  to 


**  See  note  6,  supra. 
"IS  U.S.C.  78f(b)(5). 


**  15  U.S.C.  78s(b)(2). 
"17  CFR  200.3O-3(a)(12). 


UMI 


I  i 

rule  G-37,  on  political  contributions 
and  prohibitions  on  municipal 
securities  business,  and  rule  G-38,  on 
consultants.  The  Board  is  establishing  a 
price  of  $10.00  (plus  delivery  or  postage 
charges  and  any  applicable  sales  tax)  for 
each  CD-ROM  containing  copies  of 
Form  G-37/G-3B  and  a  price  of  $11.50) 
plus  delivery  or  postage  charges  and  any 
applicable  sales  itjax)  for  each  such  CD- 
ROM  that  is  buri<Led  with  a  CD-ROM 
containing  the  sjxtware  necessary  to 
access  and  read  jtbe  forms. 

n.  Self-Regulati^  Organization's  - 
Statement  of  thd  Purpose  of,  and 
Statutory  Basis  f^r,  the  Proposed  Rule 
Change  ' 

In  its  filing  wi^i  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  ali|d  basis  for  the 
proposed  rule  cnAnge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  jin  Item  IV  below.  The 
Board  has  prepa^id  siunmaries.  set  forth 
in  Section  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 
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k  the  Proposed  Rule 


A.  Self -Regulatoty  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  f 
Change 

1.  Purpose 

Rule  G-37,  on 
and  prohibitions 
securities  businei 
consultants,  req 
municipal  sec 


lohtical  contributions 
i^n  municipal 
B,  and  rule  G-38,  on 
I  brokers,  dealers  and 

i.      ies  dealers  ("dealers") 
SofFormG-37/G~38 
^ch  calendar  quarter. 
The  Board  currently  maintains  one  copy 
of  each  Form  G-37/G-38  at  its  Public 
Access  Facility  ii|i  [Alexandria, 
Virginia »,  where  it  is  available  to  the 
public  for  review  and  photocopying.^ 
The  Board  has  prefviously  stated  its 
intention  to  seek  tp  expand  the  access 
and  services  avaiUble  to  the  public  with 
respect  to  these  forms.  ^  The  Board  has 
begun  posting  copies  of  Form  G-37/G- 
38  sent  to  the  Boaid  in  recent  quarters 
on  the  Boards  Int^bet  Web  site  (http:/ 
/www.msrb.org),  where  members  of  the 
public  may  download  such  forms  to 
their  computers  for  review  and  printing. 
The  Board  does  njtit  currently  charge  a 
fee  for  such  access. 

In  furtherance  of  the  Board's  stated 
intention  of  expai  ling  access  to  Forms 

'  The  Board's  PubliclAccess  Facility  is  located  at 
1640  King  Street,  Suitd  >00,  Alexandria.  Virginia 
22314.  Documents  ma^  ^  viewed  from  9:00  a.m. 
to  4:30  p.m. 

*  The  second  copy  at  1  ^tonn  G-37/G-38  is 
maintained  off-site  for  p  sck-up  purposes. 

'File  No.  SR-MSRB4-it-4  at  page  2. 


G-37/G-38,  the  Board  will  make  Forms 
G-37/G-38  available  to  the  public  in 
computer  CD-ROM  format  The  Board 
has  successfully  conducted  testing  with 
the  writing  of  all  second  quarter  1997 
and  third  quarter  1997  Forms  G-37/G- 
38  received  by  the  Board  to  computer 
CD-ROM  in  a  format  that  will  permit 
reading  and  printing  using  a 
commercially  available  document 
reader  software  program.*  The  Board 
expects  to  produce  one  or  more  CD- 
ROMs  each  quarter  containing  all  Forms 
G-37/G-38  received  from  defers  for  the 
preceding  quarter. 

The  Board  is  establishing  a  price  of 
$10.00  (plus  delivery  or  postage  charges 
and  any  applicable  sales  tax)  for  each 
CD-ROM  containing  copies  of  Form  G- 
37/G-38  and  a  price  of  $11.50  (plus 
delivery  or  postage  charges  and  any 
applicable  sales  tax)  for  each  CD-ROM 
that  is  bundled  with  a  CD-ROM 
containing  the  software  necessary  to 
access  and  read  the  forms  on  a 
computer.^  The  Board  proposes  to 
establish  these  CD-ROM  fees  to  defi^y 
its  cost  of  producing  and  disseminating 
the  materials.  This  is  consistent  with  the 
Commission's  policy  that  self-regulatory 
organizations'  fees  be  based  on  expenses 
incidred  in  providing  information  to  the 
public.  The  Board  believes  that 
employing  cost-based  prices  is  in  the 
public  interest  since  it  will  ensure  that 
a  complete  collection  of  vital 
information  will  be  available  at  fair  and 
reasonable  prices,  in  furtherance  of  the 
objectives  of  rules  G-37  and  G-38. 

2.  Basis 

The  Board  beheves  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act.  which  requires, 
in  pertinent  part,  that  the  Board's  rules 
shall: 

*  •  *  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
p>ersons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 


*  The  Board  will  be  using  Adobe  Acrobat  Reader, 
which  currently  is  available  free  of  charge  on  the 
Internet  and  available  at  a  nominal  cost  on  CD- 
ROM.  The  Board  reserves  the  right  to  format  its  CD- 
ROM  Form  G-37/G-38  files  for  use  with  other 
sofhvare  programs  in  the  future. 

'  Once  a  user  acquires  a  copy  of  the  document 
reader  software  program,  either  in  a  one-time 
purchase  from  the  Board  bundled  with  a  Form  G- 
37/G-38  CD-ROM  or  from  other  commercially 
available  sources,  such  user  would  not  need  to 
make  future  purchases  from  the  Board  of  the  higher- 
priced  bundled  package. 


The  Board  believes  that  making  Forms 
G-37/G-38  more  widely  available  to  the 
public  on  computer  CD-ROM  format 
will  further  the  purpose  and  intent  of 
rules  G-37  and  G-38  to  ensure  that  the 
high  standards  and  integrity  of  the 
municipal  securities  industry  are 
maintained,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  a  friee  and  open  market 
and  to  protect  investors  and  the  public 
interest.  The  Board  believes  that  the  fees 
established  for  the  CD-ROM  materials 
are  fair  and  reasonable  in  light  of  the 
costs  associated  with  disseminating  the 
information,  and  such  materials  will  be 
available  on  reasonable  and 
nondiscriminatory  terms  to  any 
interested  person. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  the  fees  will 
apply  equally  to  all  persons. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  rule  change  is  effective  upon 
filing  pursuant  to  Section  91(b)(3)(A)  of 
the  Act  because  the  proposal  is 
"estabhshing  or  changing  a  due,  fee  or 
other  charge."  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  h-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-11  and  should  be 
submitted  by  January  26. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  98-46  Filed  1-2-98;  8:45  am] 

BILUNG  COOE  MIO-OI-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Tariff-Rate  Quota  for 
Imports  of  Beef 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice.  ; 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative,  (USTR)  is 
providing  notice  that  USTR  has 
determined  that  New  Zealand,  pursuant 
ot  its  request,  is  a  participating  country 
for  purposes  of  the  export  certification 
program  for  imports  of  beef  under  the 
tariff-rate  quota. 

DATES:  The  action  is  effective  January  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Early,  Senior  Policy  Advisory 
for  Agricultural  Affairs,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street  NW,  Washington,  DC  20508; 
telephone:  (202)  395-9615. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  maintains  a  tariff-rate 
quota  on  imports  of  beef  as  part  of  its 
implementation  of  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization.  The  in-quota 
quantity  of  that  tariff-rate  quota  is 
allocated  in  part  among  a  number  of 
countries.  As  part  of  the  administration 
of  that  tariff-rate  quota,  USTR  provided, 
in  15  CFR  part  2012,  for  the  use  of 
export  certificates  with  respect  to 
imports  of  beef  fi-om  countries  that  have 
an  allocation  of  the  in-quota  quantity. 
The  export  certificates  apply  only  to 
those  countries  that  USTR  determines 
are  participating  countries  for  purposes 
of  15  CFR  part  2012. 

On  December  19,  1997,  USTR 
received  a  request  and  the  necessary 


supporting  information  from  the 
government  of  New  Zealand  to  be 
considered  as  a  participating  country  for 
purposes  of  the  export  certification 
program.  Accordingly,  USTR  has 
determined  that,  effective  January  1, 
1998,  New  Zealand  is  a  participating 
country  for  purposes  of  15  CFR  part 
2012.  As  a  result,  effective  on  or  after 
January  1, 1998,  imports  of  beef  from 
New  Zealand  will  need  td  be 
accompanied  by  an  export  certificate  in 
order  to  qualify  for  the  in-quota  tariff 
rate.  Imports  exported  prior  to  January 
1, 1998,. including  exports  currently 
warehoused,  will  not  require  a 
certificate.  In  order  for  the  export 
certificate  to  be  validt  it  has  to  be  used 
in  the  calendar  year  for  which  it  is  in 
effect. 

Charlene  BarsheEsky, 
United  States  Trade  Representative. 
(FR  Doc.  97-34235  Filed  12-31-97;  9:11  am] 

BILUNG  COOE  31tO-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Funds  Availability  for  High 
Speed  NorvElectric  Passenger 
Locomotive  Demonstration  Program 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  funds  availability.    ' 

SUMMARY:  FRA  announces  the 
availability  of  $3,000,000  in  fiscal  year 
1998  to  initiate  the  development  and 
demonstration  of  a  prototype,  high- 
speed, non-electric  passenger 
locomotive.  Thereafter,  depending  upon 
appropriations  in  future  years,  up  to  an 
additional  $17,000,000  may  be  available 
for  this  program. 

Authority 

The  authority  for  this  program  is 
contained  in  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  fiscal  year  1998 
(Pub.L.  105-66),  dated  October  27, 1997. 

Eligible  Participants 

Only  existing  locomotive     . 
manufacturers  with  experience 
producing  locomotives  in  revenue 
service  in  North  America  shall  be 
considered  as  eligible  applicants  for  this 
Federal  assistance  program.  It  is 
expected  that  this  project  will  be 
awarded  as  a  cooperative  agreement. 
Other  entities  wishing  to  participate 
may  subcontract  with  a  qualified 
locomotive  manufacturer/applicant. 


Submission  of  Applications 

Five  (5)  copies  of  each  application 
should  be  submitted  by  February  27, 
1998  to  the  following  address:  Robert  L. 
Carpenter,  Office  of  Acquisition  & 
Grants  Services,  Federal  Railroad 
Administration,  Mail  Stop  50,  400  7th 
St.  S.W.,  Washington,  DC  20590. 

Points  of  Contact 

Technical  questions  regarding  this 
solicitation  may  be  directed  to:  Robert  J. 
McCown,  Director,  Technology 
Development,  Federal  Railroad 
Administration,  Mail  Stop  20,  400  7th 
St.  S.W.,  Washington,  DC  20590,  TEL 
202-632-3250.  FAX  202^32-3854. 

Requests  for  forms  and  administrative 
questions  regarding  this  solicitation  may 
be  directed  to:  Robert  L.  Carpenter, 
Office  of  Acquisition  &  Grants  Services, 
Federal  Railroad  Administration,  Mail 
Stop  50,  400  7th  St.  S.W..  Washington. 
DC  20590,  TEL  202-632-3236,  FAX 
202-632-3846. 

Purpose 

FRA  is  seeking  a  qualified  locomotive 
manufacturer  to  demonstrate  an 
advanced  technology  high-speed  non- 
electric locomotive  capable  of  125  mph 
sustained  operations  with  the  goal  of 
uhimately  being  capable  of  150  mph 
operations  with  acceleration 
characteristics  approaching  or  equal  to 
current  high-speed  electric  locomotives. 
The  locomotive  shall  also  be  capable  of 
demonstrating  enhanced  performance 
using  the  energy  storage  element  of  the 
flywheel  devg^ped  by  the  Advanced 
Locomotive  Propulsion  System  (ALPS) 
project.  As  part  of  the  Next  Generation 
High  Speed  Rail  Proigram,  FRA  has 
identified  three  critical  technology  areas 
where  improved  performance  or 
reduced  cost  could  enhance  the  viability 
of  high-speed  passenger  rail  service 
based  on  incremental  improvements  to 
existing  rail  infrastructure.  These  are 
non-electric  locomotives,  grade  crossing 
risk  mitigation,  and  advanced  train 
control  systems. 

The  development  of  lightweight,  high 
power,  non-electric  motive  power  is 
critical  to  the  introduction  of  passenger 
service  at  speeds  above  90  mph  in  the 
United  States.  The  cost  of  electrification 
is  relatively  expensive  in  all  but  the 
most  densely  utilized  corridors.  Fiuther, 
locomotives  based  primarily  on  designs 
appropriate  for  freight  applications  are 
not  practical  for  speeds  above  100  mph, 
due  to  poor  acceleration  capability  and 
weight,  particularly  unsprung  mass, 
which  is  incompatible  with  sustained 
use  on  typical  track  structures  because 
of  the  large  forces  generated  at  high 
speeds.  For  operations  in  territories 
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locomotives  are  esiential  to  the 
introduction  of  hieli-speed  passenger 
operations. 

The  manufacturer/applicant  selected 
as  a  result  of  this  notice  will  provide  a 
locomotive  platfoJAi  to  demonstrate  the 
prime  mover  and  will  be  capable  of 
demonstrating  thej  prime  mover  and 
stored  energy  syst^  acting  in  concert. 
The  platform  will  lihclude  the  basic 
locomotive  structure  and  systems  such 
as  brakes,  operatiijg  cab  compartment, 
DC  bus,  power  coqditioning  equipment, 
and  the  traction  motors  capable  of 
delivering  the  povjir  to  the  rail.  The 
locomotive  builderwill  work  with  the 
team  currently  working  on  the  ALPS 
project  to  integrate  the  systems 
(supplied  as  Goverament  Furnished 
Equipment)  and  provide  the  power 
management  contrals  necessary  to 
demonstrate  apprqariate  acceleration 
and  energy  storagei| 

FRA  is  seeking  ai  tnanufacturer  with 
the  experience  and  facilities  needed  to 
build  a  locomotive!  capable  of  high 
performance  without  the  flywheel 
energy  storage  systiam  and  to  later 
integrate  the  flywheel  energy  storage 
system  onto  this  Iqdomotive  to  permit 
even  higher  performance.  Although  the 
flywheel  energy  storage  system  will  be 
provided  as  Goverihient  Furnished 
Equipment,  close  cooperation  will  be 
required  between  tt^e  locomotive 
manufacturer  and  ike  ALPS  project 
team  to  assure  smooth  integration  and 
successful  demonsHation  of  the 
flywheel  energy  storage  system. 

FRA  recognizes  tJHat  the  current    • 
market  conditions  ji^ay  not  justify  the 
development  of  high  speed  non-electric 
locomotives  using  splely  private  sector 
funds.  However,  F^  believes  that  if  a 
successful  prototype  is  developed 
which  leads  to  a  production  high-speed 
non-electric  locomotive,  there  is  a  high 
likelihood  that  a  m  i|-ket  will  exist  for  a 
reasonable  number  of  units.  Based  on 
the  expected  beneRtlof  this  market  to 
the  manufacturer  selected  under  this 
solicitation,  FRA  e)ii>ects  that  the 
manufacturer  will  bd  willing  to  share  in 
a  substantial  propoil  ion  of  the  cost  of 
this  project.  While  He  target  cost 
sharing  from  the  manufacturer  is  50%  of 
the  overall  project  t  ( ists,  the  level  of  cost 
sharing  is  one  of  th^  criteria  on  which 
proposals  will  be  evaluated.  The 
application  should  describe  the 
intended  source(s)  and  commitment 
status  of  the  applicant's  cost  sharing 
level.  Cost  sharing  4$timates  should 
reflect  the  value  of  ftfiuipment  to  be 
furnished  by  the  ap  jlicant. 


Project  Description 

The  manufacturer  will  develop  and 
demonstrate  a  locomotive  suitable  for 
high  speed  passenger  rail  service  on 
existing  infrastructure.  This 
development  and  demonstration  will  be 
conducted  in  two  phases,  which  may  be 
consecutive  or  concurrent  as  specified 
in  the  applicant's  proposed  project 
description. 

Under  the  expected  cooperative 
agreement  arrangement  FRA  anticipates 
furnishing  technical  guidance  and 
assistance  as  appropriate  throughout  the 
project. 

Phase  I 

Develop  and  demonstrate  a  high 
speed  non-electric  locomotive  capable 
of  rapid  acceleration  and  cruising 
speeds  of  125  mph.  The  locomotive  may 
utilize  the  Government  furnished  gas 
turbine  engine  and  high  speed  generator 
or  it  may  utiUze  alternate  components 
supplied  by  the  manufacturer.  The 
traction  power  system  of  this 
locomotive  should  be  capable  of 
receiving  both  the  power  produced  by 
the  prime  mover  and  the  power 
expected  from  the  ALPS  developed 
flywheel  energy  storage  system 
simultaneously  for  a  period  of  several 
minutes,  which  will  total  approximately 
8,000  hp. 

The  locomotive  must  supply  standard 
480-volt,  3-phase,  head-end  power  to 
support  train  electrical  requirements.  If 
necessary,  an  auxiliary  power 
generating  system  aboard  the 
locomotive  may  be  used  to  provide 
head-end  power  to  permit  all  prime 
mover  power  to  be  used  for  traction. 

The  manufacturer  will  be  responsible 
for  all  engineering,  systems  integration, 
program  management,  liaison  with 
suppliers  of  furnished  equipment  and 
manufacturing/fabrication  activities 
required  to  complete  the  project, 
including  the  design  and  development 
of  a  control  system  to  manage  the 
combined  locomotive-flywheel 
demonstration  in  Phase  II. 

The  Phase  I  locomotive  will  then  be 
tested  and  demonstrated  in  service. 
Testing  may  be  conducted  at  the 
Transportation  Technology  Center  in 
Pueblo,  Colorado  or  other  locations. 
Service  demonstrations  may  be 
conducted  on  one  or  more  of  the  high 
speed  rail  corridors  designated  in 
section  1010  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991  or 
on  the  Northeast  or  Empire  Corridors. 
These  service  demonstrations  may 
involve  one  or  more  types  of  passenger 
cars,  some  of  which  may  be  equipped 
with  non-standard  coupling  systems 
associated  with  new  high  speed 


equipment  becoming  available  in  the 
United  States.  The  manufacturer  should 
indicate  how  this  issue  will  be 
addressed.  The  manufacturer  will  be 
expected  to  prepare  and  conduct  a  test 
and  demonstration  plan  and  to  conduct 
testing  activities  to  evaluate  the 
performance  and  revenue  service 
suitability  of  the  locomotive. 

Phase  II 

The  ALPS  team  is  in  the  third  year  of 
a  multi-year  development  effort  to 
demonstrate  a  hybrid  propulsion 
system.  Ohe  component  of  ALPS  is  a 
lightweight,  small  4,000  hp  gas  turbine 
engine  which  is  already  proven  in 
service.  Two  new  critical  components 
are  being  pursued  in  the  project:  a  high 
rotating  speed,  compact,  high  power 
motor/generator  and  a  high  energy 
flywheel.  The  FRA  believes  these 
technologies  together  with  an 
innovative  locomotive  design  can 
provide  a  marketable  passenger 
locomotive  to  serve  operations  with 
speeds  over  100  mph. 

The  first  new  tecnnology  to  be 
demonstrated  by  the  ALPS  team  is  the 
high  rotational  speed,  high  power 
motor/generator  which  can  be  directly 
coupled  to  prime  movers  operating  at 
up  to  15,000  rpm,  as  well  as  to 
flywheels  operating  in  the  same  speed 
range.  At  least  two  units  of  this  type  of 
motor/generator  will  be  needed  for  a 
consist  employing  the  full  ALPS 
propulsion  system:  one  for  the  prime 
mover  and  one  for  the  flywheel  portion 
of  the  system.  The  Allied  Signal  concept 
under  development  will  be  capable  of 
producing  up  to  4000  hp  of  direct 
current  electrical  power  with  very  high 
efficiencies. 

The  other  enabling  technology  is  a 
flywheel  energy  storage  unit  capable  of 
storing  500  to  600  mega  joules  of  energy, 
equivalent  to  up  to  4000  hp  for  several 
minutes.  The  flywheel  will  rotate  on  the 
same  sl;3ft  as  the  generator  at  7500  to 
15,000  rpm.  The  intent  is  to  use  the 
flywheel  to  double  total  maximum 
propulsion  system  power;  reduce  the 
size  of  the  primary  power  plant  required 
for  reasonable  acceleration;  provide 
greater  operating  efficiency  by  using 
regenerated  stored  braking  energy,  and 
aid  in  leveling  the  turbine  operating 
conditions  which  is  expected  to 
significantly  improve  overall  turbine 
life,  maintenance,  and  operating  costs. 
Final  designs  for  the  ALPS  systems  are 
currently  being  developed. 

Building  on  the  efforts  in  Phase  I,  the 
manufacturer  will  integrate  the  energy 
storage  flywheel  system,  and  test  and 
demonstrate  the  locomotive  using  the 
combination  of  prime  mover  and 
flywheel  propulsion.  The  flywheel 
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system  may  be  mounted  in  the 
locomotive  carbody  itself,  or  it  may  be 
located  in  a  suitable  trailing  car. 
Regardless  of  the  location  of  the 
flywheel  system,  the  locomotive 
manufacturer  will  be  responsible  for 
system  integration  and  installation.  As 
part  of  this  effort,  the  locomotive 
manufacturer  will  design  and  develop  a 
power  conversion  and  control  system  to 
manage  the  operation  of  the  flywheel 
energy  storage  system  and  prime  mover 
during  idling,  acceleration,  cruising  and 
braking  and  provide  this  system  to  the 
ALPS  team  for  testing  in  advance  of  the 
installation  of  the  flywheel  energy 
storage  system. 

The  manufacturer  will  be  responsible 
for  all  engineering,  systems  integration, 
program  management,  liaison  with 
suppliers  of  furnished  equipment  and 
manufacturing/fabrication  activities 
required  to  complete  the  project. 

The  Phase  II  locomotive  will  then  be 
tested  and  demonstrated.  Testing  may 
be  conducted  at  the  Transportation 
Technology  Center  in  Pueblo,  Colorado 
or  other  locations.  The  service 
demonstrations  may  be  conducted  on 
one  or  more  high  speed  rail  corridors 
designated  in  Section  1010  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  These  service 
demonstrations  may  involve  one  or 
more  types  of  passenger  cars,  some  of 
which  may  be  equipped  with  non- 
standard coupling  systems  associated 
with  new  high  speed  equipment 
becoming  available  in  the  United  States. 
.The  manufacturer  should  indicate  how 
this  issue  will  be  addressed.  The 
manufacturer  will  be  expected  to 
prepare  a  test  and  demonstration  plan 
and  to  conduct  testing  activities  to 
evaluate  the  performance  and  revenue 
service  suitability  of  the  locomotive. 

It  is  expected  that  the  testing  and 
demonstration  period  for  Phases  I  and  II 
will  be  approximately  one  year.  After 
testing  and  demonstration  under  this 
project  is  complete,  it  is  expected  that 
any  Government  Furnished  Equipment 
aboard  the  locomotive  will  remain 
aboard  for  further  cooperative  testing, 
demonstrations,  and  possible  revenue 
service  demonstrations. 

Furnished  Equipment  and  Information 

Equipment  directly  purchased  with 
Government  funds  will  remain 
Government  property  at  the  completion 
of  the  project.  Equipment  furnished  by 
the  manufacturer/applicant  or 
purchased  at  the  expense  of  the 
manufacturer/applicant  will  remain  the 
property  of  the  applicant  at  the 
completion  of  the  project. 

The  Government  will  make  available 
at  no  cost  for  this  project  one  Allied- 


Signal  TF-40  or  TF-50  (depending 
upon  availability)  gas  turbine  engine 
capable  of  delivering  approximately 
4000  hp  using  Number  2  Diesel  Fuel. 

On  behalf  of  the  Government,  the 
ALPS  team  will  make  available  at  no 
cost  for  this  project  one  high  speed 
generator  for  use  with  the  gas  turbine 
engine  and  one  energy  storage  flywheel 
coupled  to  a  second  high  speed 
generator. 

The  use  of  the  Government  furnished 
gas  turbine  engine  and  associated  high 
speed  generator  for  the  Phase  I 
locomotive  is  at  the  option  of  the 
proposer.  Ahernative  propulsion 
equipment  may  be  proposed. 

Note:  A  specifications  package  on  all  of 
these  components  is  available  from  the  FRA 
administrative  contact  at  the  address  shown 
above  under  "Points  of  Contact. " 

The  ALPS  team  is  currently 
conducting  a  market  needs  survey  for 
high  speed  non-electric  locomotives. 
The  results  of  this  survey  will  be  made 
available  to  the  selected  applicant. 

Pro)ect  Schedule 

FRA  desires  to  have  the 
demonstration  locomotive  available  as 
soon  as  possible,  considering  the 
availability  schedule  for  the  Furnished 
Equipment. 

The  Allied-Signal  TF-40  gas  turbine 
is  currently  a  production  item,  an  Allied 
Signal  TF-50  gas  turbine  with  enhanced 
performance  is  expected  to  become 
available  by  September,  1999. 
Depending  on  availability,  either  a  TF- 
40  or  TF-50  could  be  initially  installed 
in  the  locomotive.  The  TF-50  is 
designed  as  an  exact-fit  replacement  for 
the  TF-40  and  could  be  easily 
substituted  when  it  becomes  available. 
The  first  high  speed  generator  is 
expected  to  be  available  for  testing  by 
the  ALPS  team  September,  1998.  The 
ALPS  team  will  conduct  extensive 
testing  on  a  combination  of  the  gas 
turbine  and  generator  in  cooperation 
with  the  locomotive  manufacturer.  The 
tested  turbine-generator  combination  is 
expected  to  be  available  for  installation 
by  September,  1999. 

For  Phase  II,  the  second  high  speed 
generator  and  the  flywheel  energy 
storage  system  are  expected  to  available 
by  for  installation  by  October,  1999.  The 
locomotive  manufacturer  must  provide 
an  inverter  and  control  system  linking 
the  DC  bus  to  the  high  speed  generator 
to  the  ALPS  team  for  testing  by  March, 
1999. 

The  manufacturer  shall  use  these 
expected  availability  dates  in 
preparation  of  their  proposed  schedule, 
which  will  be  considered  in  the 
evaluation  of  the  proposal. 


Performance  and  Design  Issues 

To  be  successful,  the  locomotive 
system  must  be  able  to  meet  the  broad 
range  of  high-speed  passenger 
locomotive  requirements,  such  as  high 
acceleration,  high  top  speed,  high 
availability,  high  reliability  and 
maintainability,  while  remaining 
economical  to  purchase  and  operate. 

Perhaps  the  most  challenging  goal  is 
the  ability  of  the  non-electric 
locomotive  to  provide  accelerating 
capabilities  similar  to  those  of  existing 
electric  locomotives.  This  correspHinds 
to  an  acceleration  from  0  to  125  MPH  in 
approximately  5  minutes  pulling  a  four 
car  train.  In  addition,  the  weight  and 
particularly  the  forces  induced  into  the 
track  structure  at  high  speeds  must  be 
minimized,  especially  under  conditions 
of  high  cant  deficiency.  These 
locomotives  will  routinely  operate  on 
track  shared  with  freight  trains  and  the 
ability  to  tolerate  track  irregularities  at 
high  speeds  without  causing  significant 
track  damage  is  critical.  In  order  to 
accomplish  these  goals  the  locomotiv'^ 
integrator  needs  to  show  particular 
capability  in  the  design  of  axles,  trucks, 
and  car  bodies  appropriate  for  high 
speed  operations.  Of  particular  interest 
will  be  the  methods  of  supporting  the 
high  power  traction  motors  and  braking 
systems. 

In  addition,  the  locomotive  must  be 
aerodynamically  designed  to  reduce  air 
resistance  and  to  minimize  noise.  The 
cabs  should  be  compatible  with  the  state 
of  the  art  in  terms  of  train  control 
technology  and  working  environment. 
Finally,  the  locomotive  must  comply  or 
at  a  minimum  must  be  adaptable  to 
comply  with  the  most  recent  crash 
energy  management  strategies  as  called 
for  under  the  proposed  FRA  Tier  II 
passenger  equipment  standards. 

Specific  Performance  Targets 

These  specific  performance  targets 
outline  the  desirable  characteristics  of 
the  prototype  locomotive.  They  are  not 
absolutes;  the  degree  to  which  these 
performance  targets  are  met  or  exceeded 
will  be  an  evaluation  factor  for 
proposals. 

General:  The  locomotive  shall  be 
suitable  for  revenue  service 
demonstration.  It  shall  comply  with  all 
FRA,  Environmental  Protection  Agency, 
Association  of  American  Railroads 
(AAR)  and  other  relevant  industry  and 
government  requirements  regarding 
safety  and  performance  for  all 
locomotives  operating  in  the  United 
States,  including  but  not  limited  to 
those  for  occupant  protection,  braking, 
noise  and  exhaust  emissions.  The 
locomotive  shall  be  equipped  with 
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standard  radio  aid  train  control 
equipment  suita  )  le  for  high  speed 
operation  along  be  intended 
demonstration  ci  )fridors. 

The  following  targets  apply  to  both 
Phase  I  and  Phase  II  vehicles: 

Consist:  For  panning  purposes, 
performance  tar^ts  assume  a  single 
locomotive  pullirig  ^om  passenger  cars 
each  weighing  55  tons.  The  locomotive 
may  also  be  used  y/ith  a  streamlined  cab 
car  or  with  one  l^omotive  at  each  end 
and  eight  cars  (1-i^-l)  or  in  other 
configurations.  Recognizing  that 
characteristics  other  than  coach  weight, 
such  as  aerodynamics  and  braking 
capability,  will  aUect  the  performance  of 
the  train,  the  projwser  may  assume  that 
the  four  cars  are  pf  the  Amfleet  Type  II 
for  performance  eitimation  purposes. 
Weight:  The  target  maximum  weight 
for  the  fully-fiielM  locomotive  is 
200,000  pounds.  The  target  maximum 
unsprung  weight  ip  6,000  pounds  per 
axle.  I  i 

Clearance:  The{  locomotive  shall  be 
sized  such  that  itl(^omplies  with  the         > 
clearance  diagram  for  the  Northeast 
Corridor  at  all  expected  speeds  and 
operating  conditions. 

Cmsh-worthineiis:  The  locomotive 
should  meet  or  itj^hould  be  possible  to 
modify  it  at  reasonable  expense  to  meet 
FRA  Tier  II  passenger  equipment  crash- 
worthiness  requiiUments  (as  published 
in  FRA  PCSS-1,  Notice  #2  in  Volume 
62,  Number  184  q£the  Federal  Register 
dated  Tuesday,  Sibtember  23. 1997.) 
These  requiremeijtts  call  for  a  total  train 
crash  energy  management  design.  Tier  II 
calls  for  specific  energy  absorption 
levels  in  the  powef  car  and  anti-climb 
devices.  In  additi^h.  all  vehicles  in  the 
train  must  be  designed  to  stay  upright 
and  in-line  as  a  gd^l  in  any  accident. 
Range:  The  locomotive  should  be 
capable  of  a  1000  mile  round  trip  over 
average  trackage  \4r|th  an  average 
number  of  stops  (lil^e  Northeast  Corridor 
between  Washington.  DC  and  New  York 
may  be  used  for  reference)  un-refueled 
with  a  15%  fuel  reierve  remaining. 

Cant  DeficiencyifThe  locomotive  must 
be  capable  of  safe  Operation  at  cant 
deficiencies  up  to  9  inches,  and 
preferably  up  to  I2j inches. 

Track  Conditioiii:  The  locomotive 
shall  be  capable  oi  kafely  operating  at 
track  speed  on  all  classes  of  track, 
including  proposeci  Class  7  and  8  high- 
speed tracks  as  wejll  as  Class  1  yard 
track.  The  locomotilve  shall  be  capable 
of  safely  negotiatiii^  curves  up  to  20 
degrees  for  operations  in  yards. 
Coupling  to  Othia-  Trains:  It  must  be 


possible  to  couple 


t  [lis  locomotive  to 


other  trains  in  ord(  sr  to  move  it 


throughout  the  rai 
configuration,  the 


system.  In  this 
ocomotives  air 


(friction)  brakes  should  be  fully 
functional  and  be  controllable  by  the 
lead  locomotive.     •' 

The  following  performance  targets 
apply  to  the  Phase  I  locomotive  using 
the  four  car  consist  described  above: 

Acceleration:  From  a  standing  start  to 
125  mph  in  five  minutes  or  less  at  sea- 
level  and  105  degrees  Fahrenheit 
ambient  air  temperature. 

Maximum  Speed:  125  mph  with  a  10 
mph  headwind  on  a  0.1%  ascending 
grade  at  sea-level  and  105  degrees 
Fahrenheit  ambient  air  temperature. 

The  following  performance  targets 
apply  to  the  Phase  II  locomotive  using 
the  four  car  consist  described  above: 

Acceleration:  From  a  standing  start  to 
150  mph  in  four  minutes  or  less  at  sea- 
level  and  105  degrees  Fahrenheit 
ambient  air  temperature. 

Maximum  Speed:  150  mph  with  a  10 
mph  headwind  on  a  0.1%  ascending 
grade  at  sea-level  and  105  degrees 
Fahrenheit  ambient  air  temperature. 

Design  Issues 

The  following  issues  must  be 
considered  in  the  design  of  the 
locomotive.  Rather  than  setting  specific 
targets,  proposers  should  address  the 
features  and  capabilities  of  their 
locomotive  platform  as  it  is  proposed  for 
this  project. 

Braking  System:  In  addition  to 
complying  with  FRA  minimum 
regulatory  requirements,  the  braking 
system  should  be  adequate  to  permit 
safe  operation  in  normal  revenue  service 
at  the  intended  Phase  I  and  Phase  II 
speeds  without  resulting  in 
unreasonably  high  brake  wear  rates, 
temperatures  or  maintenance 
requirements.  The  proposer  should 
address  how  adequate  fail-safe  braking 
performance  will  be  assured  using  only 
four  cars  attached  to  a  single  locomotive 
at  intended  Phase  I  and  Phase  II  speeds. 
The  braking  capability  of  fully  loaded 
Amfleet  Type  II  cars  may  be  assumed 
for  determining  braking  performance. 

Environment:  The  locomotive  should 
be  capable  of  being  started  and  operated 
with  minimal  degradation  in 
performance  over  the  entire  range  of 
temperatures  and  weather  conditions 
reasonably  expected  to  be  encountered 
in  the  continental  United  States. 

Crosswinds:  The  locomotive  should 
be  capable  of  operating  at  high  cant 
deficiency  in  strong  crosswinds  from 
the  worst  case  direction  without  risk  of 
rollover  and  without  exceeding  the 
Northeast  Corridor  clearance  envelope. 

Multiple  Unit  Operation:  The  design 
of  the  locomotive's  control  system 
should  not  preclude  future  modification 
to  permit  powered  multiple  unit 
operation  under  single-point  control  in 


combination  with  other  conventional  or 
high-speed  locomotives,  or  with 
additional  units  of  the  same  make  and 
model.  The  manufacturer  should 
indicate  the  multiple  unit  operational 
capabilities  of  the  proposed  prototype 
and  the  general  suitability  of  the 
prototype  for  modification  to  be  fully 
capable  of  multiple  unit  operation. 

Cab  Configuration:  The  cab  should 
include  seating  for  two  engine  men  and 
at  least  one  additional  seat  for  observers. 
All  controls  and  displays  should  be 
designed  for  easy  access  and  visibility. 
Seat  comfort,  noise  level,  vibration 
level,  and  climate  control  should  be 
suitable  for  comfortable  operation  for 
long  periods  of  time  without  the  need 
for  ear  protection. 

Coupling  Issues:  The  testing  and 
service  demonstration  may  involve  one 
or  more  types  of  passenger  cars,  some  of 
which  may  have  non-standard  coupling 
systems.  The  manufacturer  should 
indicate  how  this  issue  will  be 
addressed. 

External  Power:  In  certain  areas,  it  is 
desirable  that  a  locomotive  be  capable  of 
operating  on  standard  third-rail  DC  (650 
Volts)  power  at  lower  speeds  (up  to  SO- 
SO  mph).  The  proposer  should  indicate 
the  feasibility  of  adding  this  capability 
to  the  prototype  locomotive. 

Evaluation  Criteria 

Applications  will  be  evaluated  by  the 
FRA  technical  staff  on  the  following 
criteria  which  may  not  be  weighted 
equally: 

•  Ability  of  the  locomotive 
manufactiu^r  to  successfully  complete 
project.  It  is  expected  that  the 
manufacturer  has  available  or  will 
expect  to  have  available  in  the  near 
future  a  locomotive  platform  on  which 
to  base  the  high  speed  demonstrator 
design.  Further,  the  manufacturer  must 
have  the  capability  to  manage  the 
technical  and  programmatic  aspects  of 
the  project  and  the  resources  to  share  in 
the  cost  of  the  project.  Specifically,  the 
manufacturer's  organizational 
capabilities  will  be  evaluated  in  terms  of 
technical  capability,  administrative 
capability,  management  capability, 
available  facilities,  personnel 
capabilities,  financial  resources, 
relationships  and  experience  with  the 
railroad  industry  and  experience  as  a 
supplier  of  locomotives. 

In  order  for  an  application  to  be 
considered  further,  the  applicant  must 
demonstrate  adequate  capabilities  set 
forth  in  the  preceding  paragraph. 
Applicants  failing  to  meet  these 
requirements  will  not  be  considered 
further. 

•  Suitability  of  the  proposed 
locomotive  for  revenue  service 
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demonstration  and  eventual 
development  into  a  marketable  product: 
FRA  intends  that  this  project  will  lay 
the  groundwork  which  will  eventually 
lead  to  the  marketable  production  high 
speed  non-electric  passenger 
locomotive.  The  degree  to  which  the 
proposed  work  effort  will  lead  to  the  a 
marketable  locomotive  and  this  unit's 
expected  suitability  for  the  target  market 
will  be  evaluated,  including  the 
expected  performance  and  expected 
initial  and  life-cycle  cost. 

•  Meeting  of  performance  targets:  The 
degree  to  which  the  proposed 
locomotive  is  capable  of  meeting  the 
performance  targets  outlined  herein  will 
be  evaluated. 

•  Design  issues:  The  adequacy  with 
which  the  applicant  addresses  the 
design  issues  outlined  herein  will  be 
evaluated. 

•  Test  and  Demonstration:  The 
applicant's  demonstrated  experience  in 
conducting  locomotive  test  and 
demonstration  programs  along  with  a 
brief  outline  of  a  potential  test  and 
demonstration  program,  especially  with 
regard  to  issues  of  in-service 
demonstration  on  the  railroad  system 
and  potential  liability,  and  the  outlined 
test  program's  likelihood  of  accurately 
characterizing  the  performance, 
reliability,  maintainability,  and 
operating  cost  of  the  prototype 
locomotive  will  be  evaluated. 

•  Schedule:  FRA  desires  to  have  the 
locomotive  available  as  soon  as  possible 
while  considering  the  expected 
availability  dates  for  any  Government 
Furnished  Equipment  to  be  used. 

•  Overall  project  cost  and  proportion 
of  cost  the  locomotive  manufacturer/ 
applicant  is  willing  to  share  with  the 
Government. 

Content  of  Applications 

In  general,  an  application  should 
address  all  of  the  evaluation  criteria 
outlined  herein.  Further,  the  cost  and 
technical  portions  of  the  application 
should  be  separated  such  that  the 
technical  and  cost  merits  of  the 
application  can  be  evaluated  separately. 

Technical 

The  technical  portion  of  the 
application  should  be  50  pages  or  less 
and  shall  contain  the  following 
information: 

1.  Standard  Form  (SF)  424  (Rev.  4/ 
92) — Application  for  Federal  Assistance. 

2.  An  executive  summary  of  the 
proposed  project  not  exceeding  two 
pages  in  length. 

3.  A  description  of  the  applicant's 
qualiHcations  to  complete  the  project, 
including  a  description  of  the  proposed 


organizational  team  members  and  their 
individual  qualifications. 

4.  Description  of  the  locomotive 
platform  on  which  the  high-speed 
demonstration  locomotive  is  to  be  based 
and  a  description  of  its  suitability  for 
high-speed  use  with  regard  to  the 
requirements  outlined  in  this 
solicitation. 

5.  Description  of  the  proposed  work  to 
design  and  fabricate  the  high-speed 
demonstration  locomotive  and  the 
expected  performance  of  the  locomotive 
for  both  Phase  I  and  Phase  11. 
Description  of  how  the  design  issues 
herein  will  be  addressed. 

6.  Brief  outline  of  a  potential  test  and 
demonstration  program,  including 
duration  and  provisions  for  maintaining 
and  repairing  the  locomotive  during 
testing  and  demonstration.  The 
applicant  should  describe  its  own  test 
facilities  as  well  as  its  experience 
working  with  and  ability  to  coordinate 
and  cooperate  with  Amtrak,  the 
Transportation  Technology  Center, 
railroads  and  other  relevant  parties,  as 
well  as  the  means  by  which  liability 
issues  will  be  addressed  during  the  test 
and  demonstration  phase. 

7.  A  proposed  schedule  for  the  entire 
project. 

8.  A  description  of  hew  the  project 
will  comply  with  the  Buy  American  Act 
(41  U.S.C.  lOa-lOc)  and  the  domestic 
content  restrictions  set  forth  in  Section 
331  of  the  1998  DOT  Appropriations 
Act. 

Cost 

The  cost  portion  of  the  application 
shall  contain  a  cost  estimate  for  the 
proposed  effort  sufficiently  detailed  by 
element  of  cost  for  a  meaningful 
evaluation.  The  estimate  shall  be 
summarized  in  an  easily  readable  format 
and  broken  down  for  each  year  of  the 
proposed  work,  and  shall  include-the 
following  information: 

1.  A  breakdown  of  estimated  labor 
costs  by  category  and  quantity  (to  the 
person-year  level  is  sufficient),  materials 
costs,  significant  special  tooling  costs  (if 
any),  travel  expenses  and  other  costs 
sufficient  to  evaluate  the  expected  level 
of  effort  in  project.  Technical 
alternatives  must  be  separately  priced. 

2.  Complete  breakdown  of  any  major 
subcontracts. 

3.  The  description  of  the  nature  and 
magnitude  of  costs  the  applicant  is 
willing  to  bear  (cost  sharing),  including 
a  certification  that  the  applicant  has 
secured  the  appropriate  cost  share 
funding  levels  and  identifying  the 
source(s)  of  funding. 

4.  An  estimate  ofthe  cost  of  a 
production  version  of  both  Phase  I  and 
Phase  II  locomotives  expressed  in  1998 


dollars,  assuming  an  initial  order  for  25 
units.  This  estimate  should  separately 
state  the  locomotive  manufacturer's  un- 
reimbursed development  costs 
associated  with  this  project  and  an 
explanation  of  how  this  estimate  was 
derived. 

5.  Standard  Form  (SF)  424A  (Rev. 
4/92) — Budget  Information — Non-  . 
Construction  Programs. 

6.  Certifications  and  Assurances — 
Packet  includes  certifications  for — 

(a)  Debarment/Suspension/ 
Ineligibility 

(b)  Drug-free  Work  Place 

(c)  Lobbying 

(d)  Indirect  Costs 

(e)  SF  424B  (Rev.  4/92)  Assurances— 
Non-Construction 

7.  Submission  of  a  Minority  Business 
Enterprise/Disadvantaged  Business 
Enterprise  program  description  in 
compliance  with  49  CFR  Part  23. 

8.  Identification  of  cognizant  (Federal 
or  non-Federal)  audit  agency  and  date  of 
last  audit,  or  advise  if  never  audited. 
Include  name,  address,  telephone  and 
point  of  contact. 

9.  Identification  of  (a)  authorized 
negotiators  for  your  organization  and  (b) 
the  official(s)  with  authority  to  legally 
bind  your  organization  to  the  terms  of 
the  Cooperative  Agreement.  Include 
name(s).  address,  and  telephone 
numbers. 

Dated:  E)ecember  26. 1997. 
Jolene  M.  Molitoris, 

Administrator. 

IFR  Doc.  98-82  Filed  1-2-98;  8:45  am] 

BILUNQ  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  9513 

AGENCY:  Internal  Revenue  Service  (ERS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  ofthe 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9513,  Self  Assessment— SES  Candidate 
Development  Program. 
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Title:  Self 

Candidate  D 

0MB  Nun 

Form  Nun 

Abstract:  1 

information 

Senior  Execi 

Developmen 

provides  adc 

used  by  exec 

rank  applica 

(leadership  c 

into  the  prog 

Current  Ai 

being  made  t 

Type  of  Re 

currently  ap] 

Affected  P 

Federal  gove 

Estimated 

Estimated 

hours. 

Estimated 
Hours:  2,000 
The  follow 
ofthe  collect 
by  this  notic( 
An  agency 
sponsor,  and 
respond  to,  a 
unless  the  co 
displays  a  va 
Books  or  recc 
of  infortnatio 
as  their  conte 
in  the  admini 
revenue  law. 
tax  return  inf 
as  required  b; 


UMI 


isurances — 
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DATES:  Written  cooiments  should  be 
received  on  or  bef0re  March  6, 1998  to 
be  assured  of  consideration. 
addresses:  Direct  ill  written  comments 
to  Garrick  R.  Shear]  Internal  Revenue 
Service,  room  557\i  1111  Constitution 
Avenue  NW.,  Wasl^ington,  DC  20224. 
FOR  FURTHER  INFONNIATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  inforrttation  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Int^al  Revenue 
Service,  room  556! li  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Self  Assesiinent — SES 
Candidate  Developlihent  Program. 
0MB  Number:  l^i45-1368. 
Form  Number:  Fqrm  9513. 
Abstract:  Form  9(^13  is  used  to  collect 
information  from  applicants  for  the 
Senior  Executive  Service  Candidate 
Development  ProgMm.  The  form 
provides  additional  |  information  to  be 
used  by  executive  panels  to  rate  and 
rank  applicants  against  the  criteria 
(leadership  competencies)  for  selection 
into  the  program.     I 

Cu/TenMctiOi7S.There  are  no  changes 
being  made  to  the  farm  at  this  time. 

Type  of  Review:  pension  of  a 
currently  approved  fcoUection. 

Affected  Public:  Wdividuals  and  the 
Federal  govemmenitl 
Estimated  Number  of  Responses:  500. 
Estimated  Time  Pir  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  parigraph  applies  to  all 
of  the  collections  o:  information  covered 
by  this  notice: 

An  agency  may  net  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collect  on  of  information 
unless  the  coUectio  i  of  information 
displays  a  valid  OMfe  control  number. 
Books  or  records  re  ating  to  a  collection 
of  infortnation  musi  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administratign  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  return  informati 
as  required  by  26  U 


|n  are  confidential, 
.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siimmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  commiants  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whet  ler  the  collection  of 
information  is  nece;  sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  he  \  e  practical  utility: 
(b)  the  accuracy  of  t  ib  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  22, 1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  9S-2  Filed  1-2-98;  8:45aml 

BILUNG  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  9514 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
.  collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9514,  Supervisor  Assessment — SES 
Candidate  Development  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  March  6, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Supervisor  Assessment — SES 
Candidate  Development  Program. 

OMB  Number:  1545-1369. 

Form  Number:  Form  9514. 

Abstract:  Form  9514  is  used  to  collect 
information  from  supervisors  of 
applicants  for  the  Senior  Executive 
Service  Candidate  Development 


Program.  The  form  provides  additional 
information  to  be  used  by  executive 
panels  to  rate  and  rank  applicants 
against  the  criteria  (leadership 
competencies)  for  selection  into  the 
program. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and  the 
Federal  government. 

Estimated  Number  of  Responses:  500. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  December  22. 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  98-3  Filed  1-2-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  (Comment  ' 
Request  for  Form  9452 

agency:  Internal  Revenue  Service  (IRS), 
Treasury.  ^ 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  9452,  FiUng 
Assistance  Program  (Do  you  have  to  file 
a  tax  return?). 

DATES:  Written  comments  should  be 
received  on  or  before  March  6, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Filing  Assistance  Program  (Do 
you  have  to  file  a  tax  return?). 

OMB  Number:  1545-1316. 

Form  Number:  Form  9452. 

Abstract:  Form  9452  aids  individuals 
in  determining  whether  it  is  necessary 
to  file  a  Federal  tax  return.  Form  9452 
will  not  be  collected  by  the  IRS;  it  is  to 
be  used  by  individuals  at  their 
discretion.  Form  9452  is  used  by  the 
Service's  taxpayer  assistance  programs. 
It  is  also  available  on  the  Internet,  and 
it  is  distributed  in  an  annual  mailout  to 
taxpayers. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses: 
1,650,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  825,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Conunents: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informatipn  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  23, 1997. 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

|FR  Doc.  98-006  Filed  1-2-98;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Publication  1075 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information  ■ 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Publication  1075,  Tax  Information 
Security  Guidelines  for  Federal,  State 
and  Local  Agencies. 
DATES:  Written  comments  should  be 
received  on  or  before  March  6, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Information  Security 
Guidelines  for  Federal,  State  and  Local 
Agencies. 

OMB  Number:  1545-0962. 

Form  Number:  Publication  1075. 

Abstract:  Section  6103(p)  of  the 
Internal  Revenue  Code  requires  the 
Internal  Revenue  Service  to  provide 
periodic  reports  to  Congress  describing 
safeguard  procedures  utilized  by 
agencies  which  receive  information 
from  the  IRS  to  protect  the 
confidentiality  of  the  information.  This 
Code  section  also  requires  that  these 
agencies  furnish  reports  to  the  IRS 
describing  their  safeguards. 

Current  Actions:  Tne  following 
changes  were  made. 

The  new  publication  went  to  a  two 
column  format  rather  than  three.  This 
has  increased  the  number  of  pages  but 
has  made  it  easier  to  read. 
Organizationally,  chapters  have  been 
rearranged  to  give  a  consistent  flow  of 
the  information  being  imparted.  A 
section  was  included  under  "reporting 
requirements"  that  asks  the  receiving 
agencies  to  give  a  more  detailed 
description  of  their  computer  security 
and  to  require  their  employees  to  go 
through  a  certification/recertification 
process  to  ensure  that  they  understand 
the  confidentiality  of  tax  return 
information  prior  to  having  contact.  The 
number  of  exhibits  has  been  increased 
to  assist  the  agency  with  its  safeguard 
program. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local,  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
5,100. 

Estimated  Time  Per  Respondent:  5 
hours.  '" 


tax  return  in 
as  required  I 


UMI 


Estimated  Total  Annual  Burden 
Hours:  25,500. 

The  following  paragraph  applies  to  all 
of  the  collections  if  information  covered 
by  this  notice:       | 

An  agency  may  ftot  conduct  or 
sponsor,  and  a  pension  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  colIectiOki  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  ni^y  become  material 
in  the  administrat^n  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  IJiS.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  22. 1997. 
Garrick  R.  Shear, 
ins  Reports  Clearance  Officer 
[FR  Doc.  98-7  Filed  1-2-98;  8:45  am) 
BILUNG  CODE  4S3IH)1-U 
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This  section  of  me  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register,  ^ency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

15  CFR  Part  902 
50  CFR  Part  622 

[Docket  No.  971009242-7308-02;  i.D. 
091997B] 

mN  064S-AJ14 

RaheritfB  of  ttM  Caribbean,  Gulf  of 
Mexico,  and  Soutti  Atlantic;  Reef  Flah 
Fiahery  of  the  Gulf  of  Mexico; 
Amendment  15;  0MB  Control  Numbera 

Correction 

In  rule  dociunent  97-33887  beginning 
on  page  67714.  in  the  issue  of  Tuesday, 
December  30, 1997,  make  the  following 
coTrections: 

On  page  67715,  in  the  first  column,  in 
the  DATES  setion: 


a.  In  the  fifth  line,  "1998"  should 
read  "1997". 

b.  In  the  sixth  Une,  "1997"  should 
read  "1998". 

BtUMQCOOE  1S06-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP9S-92-000] 

ANR  Pipeline  Company;  Notice  of 
Propoaed  Changea  in  FERC  Gaa  Tariff 

Correction 

In  notice  document  97-33658. 
beginning  on  page  67634,  in  the  issue  of 
Monday,  December  29, 1997,  the  docket 
number  should  read  as  set  forth  above. 

BIUJNQCOOE  1S06-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  ER98-80fr4)00.  et  •!.] 

Louiavllie  Gaa  and  Electric  Company, 
et  ai.;  Electric  Rate  and  Corporate 
Regulation  Rlinga 

Correction 

In  notice  docimient  97-33832, 
beginning  on  page  67855,  in  the  issue  of 


Tuesday,  December  30, 1997,  make  the 
following  correction: 

On  page  67859,  in  the  third  colimui, 
in  the  fifth  line  bom  the  bottom, 
"[Docket  No.  ER98-2774-000r'  should 
read  "[Docket  No.  ER96-2774-0001". 

BILUNQCOOE  ISOS-OI-O 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminiatration 

30  CFR  Parte  56, 57, 62. 70.  and  71 

RIN  1219-AA53 

Health  Standards  for  Occupational 
Noise  Exposure 

Correction 

In  proposed  rule  document  97-33935 
beginning  on  page  68468,  in  the  issue  of 
Wednesday,  December  31, 1997,  make 
the  following  correction: 

On  page  68468,  in  first  coliunn,  in  the 
DATES  section,  in  the  second  paragraph, 
in  the  second  line,  "January  21, 1998" 
should  read  "March  10, 1998"  and,  in 
the  tenth  line,  "January  30, 1998" 
should  read  "April  9, 1998". 

MJJNQ  COOE  1SOS-01-0 


UMI 
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Part  II 

Department  of 
Health  and  Human 
Services 

Health  Card  Financing  Administration 

42  CFR  Parts  413,  440,  441,  and  489 
Medicare  and  Medicaid  Programs,  Surety 
Bond  and  Capitalization  Reqirements  for 
Home  Health  Agencies;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  413. 440,  441,  and  489 

(HCFA-1152-FC] 

RIN  0938-AI31 

Medicare  and  Medicaid  Programs; 
Surety  Bond  and  Capitalization 
Requirements  for  Home  Health 
Agencies 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACnON:  Final  rule  with  comment  period. 

SUMMARY:  The  Balanced  Budget  Act  of 
1997  (BBA  '97)  requires  each  home 
health  agency  (HHA)  to  secure  a  surety 
bond  in  order  to  participate  in  the  • 
Medicare  and  Medicaid  programs.  This 
requirement  applies  to  all  participating 
Medicare  and  Medicaid  HHAs, 
regardless  of  the  date  their  participation 
b^an.  This  final  rule  with  comment 
period  requires  that  each  HHA 
participating  in  Medicare  must  obtain 
from  an  acceptable  authorized  Surety  a 
surety  bond  that  is  the  greater  of 
SSO.OOO  or  15  percent  of  the  annual 
amount  paid  to  the  HHA  by  the 
Medicare  program,  as  reflected  in  the 
HHA's  most  recently  accepted  cost 
report.  The  BBA  "97  also  requires  that 
provider  agreements  be  amended  to 
incorporate  the  surety  bond 
requirement;  this  rule  deems  such 
agreements  to  be  amended  accordingly. 
The  BBA  '97  prohibits  payment  to  a 
State  for  home  health  services  under 
Medicaid  unless  the  HHA  has  furnished 
the  State  with  a  surety  bond  that  meets 
Medicare  requirements.  This  final  rule 
with  comment  period  requires  that,  in 
order  to  participate  in  Medicaid,  each 
HHA  must  obtain  from  an  acceptable 
authorized  Surety,  a  surety  bond  that  is 
the  greater  of  $50,000  or  15  percent  of 
the  annual  Medicaid  payments  made  to 
the  HHA  by  the  Medicaid  agency  for 
home  health  services  for  which  Federal 
Financial  Participation  (FFP)  is 
available. 

In  addition  to  the  surety  bond 
requirement,  an  HHA  entering  the 
Medicare  or  Medicaid  program  on  or 
after  January  1, 1998  must  demonstrate 
that  it  actually  has  available  sufficient 
capital  to  start  and  operate  the  HHA  for 
the  first  3  months.  Undercapitalized 
providers  represent  a  threat  to  the 
quality  of  patient  care. 
DATES:  Effective  Date:  January  1, 1998. 
Comment  Period:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  6,  1998. 


ADDRESSES:  Mail  vvritten  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1152-FC,  P.O.  Box 
26688,  Baltimore,  MD  21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  00  Independence  Avenue, 

SW,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

In  commenting,  please  refer  to  file 
code  HCFA-1152-FC.  Comments 
received  timely  will  be  available  for    - 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Goldberg  (410)  786-4870 
(Medicare  Surety  Bond  Provision);  John 
Eppinger  (410)  786-4518  (Medicare 
Capitalization  Provision);  Mary  Linda 
Morgan  (410)  786-2011  (Medicaid 
Provisions). 

SUPPLEMENTARY  INFORMATION:  On 
September  15, 1997,  the  Department  of 
Health  and  Human  Services  (HHS) 
issued  a  press  release  announcing  that 
HHS  was  halting  Medicare  certification 
of  new  home  health  agencies  (HHAs)   » 
and,  during  the  interim,  would  be 
developing  new  regulations  to  fight 
home  health  fi^ud  and  abuse.  In  this 
final  rule  with  comment  period  we 
implement  the  statutory  requirement  in 
the  Balanced  Budget  Act  of  1997  (BBA 
'97),  (Public  Law  105-33),  enacted 
August  5, 1997,  that  requires  an  HHA  to 
post  a  surety  bond  as  a  condition  of  its 
approval  as  a  Medicare  provider  or 
Medicaid  provider  of  home  health 
services.  Also,  on  the  basis  of  authority 
found  in  sections  1861(o)(8),  1866(b)(2), 
and  1891(b),  of  the  Social  Security  Act 
(the  Act),  we  institute  a  requirement 
that  a  new  HHA,  under  the  terms  of  its 
provider  agreement,  must  have  enough 
funds  on  hand  to  operate  for  the  first  3 
months.  The  purpose  of  both 
requirements  is  to  establish  the  financial 
stability  of  home  health  providers.  The 
discussion  below  deals  with  both 
provisions. 

I.  Background:  Surety  Bonds 

Home  health  agencies  (HHAs)  that 
meet  certain  requirements  are  approved 


to  be  paid  for  medical  and  other  services 
furnished  to  Medicare  and  Medicaid 
beneficiaries.  Section  1861(o)  of  the 
Social  Security  Act  (Act)  defines  the 
term  "home  health  agency"  under  the 
Medicare  program  and  thereby 
establishes  certain  conditions  and 
requirements  that  an  HHA  must  meet  in 
order  to  participate  in  Medicare.  As  a 
Medicare  participating  provider  of 
services,  HHAs  also  must  corAply  with 
applicable  requirements  for  provider 
agreements  and  supplier  approval 
located  in  our  regulations  at  42  CFR  part 
489. 

Sections  1902(a)(10)(D)  and  1905(a)(7) 
of  the  Act  provide  for  the  coverage  of 
home  health  services  as  medical 
assistance  under  an  approved  State 
Medicaid  plan.  Implementing 
regulations  for  these  statutory 
provisions  are  located  at  42  CFR  440.70 
and  441.15.  Section  440.70(d)  specifies 
that  a  home  health  agency  under 
Medicaid  is  an  agency  that  meets  the 
requirements  for  participating  in 
Medicare.  Section  441.15  specifies  State 
plan  requirements  for  home  health 
services. 

Section  4312(b)(1)  of  BBA  '97 
amended  section  1861(o)  of  the  Act  to 
require  each  HHA,  on  a  continuing 
basis,  to  furnish  us  with  a  surety  bond 
in  a  form  we  have  specified  and  in  an 
amount  that  is  not  less  than  $50,000. 
The  BBA  '97  provides  for  a  waiver  of 
this  requirement,  which  we  discuss 
below.  This  provision  is  to  be 
implemented  effective  for  services 
furnished  to  Medicare  beneficiaries  on 
or  after  January  1, 1998.  However,  our 
regulations  do  not  currently  contain 
such  a  requirement.  This  change  affects 
our  regulations  at  42  CFR  part  489. 
Section  4312(b)(2)  of  BBA  '97  amended 
the  definition  of  "reasonable  cost"  in 
section  1861(v)(l)(H)  of  the  Act  to 
provide  that  the  cost  of  a  surety  bond  is 
not  included  as  an  allowable  Medicare 
cost.  This  change  affects  our  regulations 
at  42  CFR  part  413,  subpart  F,  which 
concern  specific  categories  of  Medicare 
costs. 

Section  4724(b)  of  BBA  '97  also 
amended  section  1903(i)  of  the  Act  by 
adding  a  new  paragraph  (18)  to  prohibit 
Federal  financial  participation  (FFP)  in 
payments  under  Medicaid  for  home 
health  services  unless  the  HHA  provides 
the  State  Medicaid  agency,  on  a 
continuing  basis,  a  surety  bond  in  a 
form  that  we  have  specified  for 
Medicare  participation  and  in  an 
amount  that  is  not  less  than  $50,000  or 
some  other  comparable  surety  bond 
under  State  law.  This  change  affects  our 
regulation  at  42  CFR  Part  441. 
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n.  Surety  Bond  ]{|equirements  for  HHAs 
Under  Medicare 

A .  Scope  of  Reqi  n  rement 

In  general,  every  HHA  that 
participates  or  tl^^t  seeks  to  participate 
in  the  Medicare  |)kt)gram  must  obtain  a 
surety  bond.  The  surety  bond  must 
name  the  HHA  as  Principal,  HCFA  as 
Obligee,  and  the  surety  company  as 
Siu^ty.  The  statutje  permits  us  to  waive 
the  requirement  pjf  a  surety  bond  in  the 
case  of  an  agency  or  organization  that 
provides  a  comparable  surety  bond 
under  State  law.  |We  are  not,  as  a  general 
matter,  implemehling  the  full  scope  of 
this  waiver  authority  at  this  time, 
because  we  are  still  considering  what 
standards  and  criteria  would  be 
appropriate  to  iniblement  such  a  waiver. 
If  a  State  has  a  comparable  bond 
requirement,  we  ban  waive  the  Medicare 
bond  requirement  with  respect  to  those 
HHAs  that  furnish  us  with  a  bond  in 
compliance  vdthjthat  State's  law.  At  the 
moment,  we  are  only  aware  that  Florida 
has  a  bond  requirement  which  is  for 
$50,000,  whereas  our  requirement 
begins  at  $50,000  and  is  higher  under 
certain  circumsti  sees.  We  believe  that 
this  is  consistent  With  the  intent  of  the 
Congress  that  established  $50,000  as  the 
minimum  amount  of  the  bond. 
Although  we  havja  been  apprised  that 
other  States  are  considering  legislation, 
we  are  not  aware  tiiat  any  of  this 
legislation  has  been  enacted  into  law. 
As  a  result,  we  ane  seeking  public 
comment  on  whajt}  States  currently 
require  in  order  fhr  HHAs  to  be  in 
compliance  withi>tate  law.  We  are  also 
seeking  public  comment  with  respect  to 
comparable  expeHences  in  the  private 
sector  on  the  establishment  of  surety 
bond  requiremenitfc  for  HHAs.  In 
addition,  we  are  seeking  public 
comment  on  the  ^mpact  of  our  not 
choosing  to  waivfeithe  Medicaid  bond 
required  in  the  case  of  an  agency  or 
organization  that  iprovides  a  comparable 
surety  bond  under  State  law.  We  are, 
however,  waiving  the  requirement  for 
an  HHA  operated  hy  a  Federal.  State, 
local,  or  tribal  government  agency  if, 
during  the  preceding  5  years,  the  HHA 
has  not  incurred  long-term  unpaid  debts 
owed  to  us  based  I  pn  unrecovered 
Medicare  overpa)^ents  or  on  unpaid 
civil  money  penalties  or  assessments, 
and  none  of  its  clafms  have  had  to  be 
referred  by  us  to  tjl|e  Department  of 
Justice  or  the  Geniaral  Accounting  Office 
because  of  nonpayment.  A  government- 
operated  HHA  tha^  does  not  qualify  for 
waiver  must  subn|»|t  a  surety  bond. 
We  are  waiving  me  surety  bond 
requirement  for  government-operated 
HHAs  only  to  the  extent  such  HHAs 
have  a  good  histoi^  of  paying  their 


Medicare  debts.  Our  anecdotal 
experience  suggests  that  such  HHAs 
timely  pay  their  Medicare  debts.  The 
basis  for  this  waiver  is  principally  that 
because  government-operated  HHAs  are 
a  component  of  government,  and 
because  a  government  has  the  power  to 
tax,  it  is  unlikely  such  HHAs  will  be 
unable  to  pay  their  Medicare  debts. 
Thus,  government-operated  HHAs,  by 
their  public  nature,  furnish  a 
comparable  or  greater  guarantee  of 
payment  as  would  be  afforded  us  by  a 
surety  bond  issued  by  a  private  surety 
company.  Nevertheless,  government- 
operated  HHAs  with  a  poor  history  of 
paying  their  Medicare  debts,  if  there  are 
any  such  HHAs,  are  subject  to  the  surety 
bond  requirement.  We  solicit  comments 
on  appropriate  criteria  we  may  use  for 
waiving  other  HHAs  from  the 
requirement  to  purchase  a  surety  bond. 

B.  Relationship  to  Provider  Agreements 

Section  4312(fl(2)  of  BBA  '97  specifies 
that  the  surety  bond  requirement  must 
be  incorporated  into  existing  Medicare 
provider  agreements  by  January  1, 1998. 
Inasmuch  as  this  mandate  would 
require  the  modification  of  over  10,000 
HHA  provider  agreements  by  the 
January  1, 1998  deadline,  we  are 
implementing  these  modifications  by 
this  rule.  Therefore,  this  rule  deems 
such  agreements  to  be  modified  so  as  to 
incorporate  the  surety  bond  requirement 
effective  January  1, 1998. 

We  will  verify  that  each  HHA  has 
obtained  a  bond  in  the  correct  amount 
and  that  the  bond  otherwise  conforms  to 
the  specifications  we  establish.  If  an 
HHA  fails  to  timely  file  a  surety  bond 
that  meets  the  requirements  of  our  rules, 
we  may  terminate  a  participating  HHA's 
existing  provider  agreement  or  refuse  to 
enter  into  a  provider  agreement  with  an 
HHA  that  seeks  to  participate  in 
Medicare.  The  surety  bond  requirement 
will  be  incorporated  into  participating 
HHAs'  existing  provider  agreements  and 
all  new  HHA  provider  agreements 
effective  January  1, 1998. 

C.  What  Constitutes  a  Surety  Bond 

The  "surety  bond"  in  this  final  rule 
with  comment  period  is  an  instrument 
obtained  by  an  HHA  from  a  surety 
company  in  which  the  surety  company, 
acting  as  Surety,  guarantees  that  it  wall 
be  responsible  for  unrecovered  debts 
owed  to  us  by  an  HHA. 

We  are  requiring  that  the  bond  be 
obtained  from  a  company  that  has  been 
issued  a  Certificate  of  Authority  by  the 
U.  S.  Department  of  Treasury  (which 
has  issued  generally  applicable 
regulations  governing  the  surety  bond 
industry  with  respect  to  Federal 
agencies,  thereby  creating  a  well- 


regulated  market).  Such  companies  are 
listed  in  the  Department  of  Treasury's 
Circular  Number  570  "Companies 
Holding  Certificates  of  Authority  as 
Acceptable  Sureties  on  Federal  Bonds 
and  as  Acceptable  Reinsuring 
Companies."  We  limit  the  purchase  of  a 
bond  from  a  company  listed  on  the 
Department  of  Treasury's  list  of 
approved  companies  that  have  been 
issued  a  "Certificate  of  Authority"  to 
ensure  that  a  Surety  we  rely  on  meets 
certain  minimum  ste^idards.  Also,  the 
company  must  not  have  been 
determined  by  us  to  be  an  uinauthorized 
surety  for  the  Medicare  program. 

We  will  determine  a  surety  company 
to  be  unauthorized  if: 

•  The  surety  company  fails  to  furnish 
us,  upon  request,  timely  confirmation  of 
the  issuance  of,  and  the  validity  and 
accuracy  of  information  appearing  on,  a 
surety  bond. 

•  "The  surety  company  fails  to  pay  us 
timely  after  we  have  presented  to  the 
surety  a  proper  claim  for  payment  and 
sufficient  evidence  to  establish  the 

"'Surety  company's  liabiUty  on  the  bond. 

•  "The  surety  company,  by  other 
similar  action,  furnishes  us  with  good 
cause,  to  determine  that  the  company  is 
not  acceptable  as  a  surety  for  the 
Medicare  program. 

A  determination  that  a  surety 
company  is  not  an  authorized  source  for 
surety  bond  for  Medicare  will  be 
effective  immediately  upon  publishing  a 
notice  of  the  determination  in  the 
Federal  Register  and  remains  in  effect 
until  we  publish  a  notice  of 
reinstatement  in  the  Federal  Register.  ■ 
However,  any  such  determination  does 
not  affect  any  surety  bond  issued  by  the 
surety  company  to  an  HHA  before  die 
effective  date  of  the  determination. 

If  a  Surety  is  determined  to  be  an 
imauthorized  surety  company,  we  will 
also  determine  whether  and  how  such  a 
determination  will  affect  HHAs  that 
have  obtained  a  current  bond  from  the 
now  unauthorized  company.  We  may 
require  that  HHAs  obtain  replacement 
bonds.  A  determination  by  us  that  a 
surety  company  is  an  unauthorized 
surety  company  for  the  purposes  of  this 
rule  is  not  a  debarment,  suspension,  or 
exclusion  for  the  purposes  of  Executive 
Order  12549. 

D.  Surety  Company  Obligations 

The  surety  company  must  guarantee 
to  pay  us,  up  to  the  face  amount  of  the 
bond,  the  full  amount  of  any  unpaid 
Medicare  overpayment,  plus  accrued 
interest,  based  on  payments  we  made  to 
the  HHA  during  the  term  of  the  bond. 
Also,  the  surety  company  must 
guarantee  to  pay  us,  up  to  the  face 
amount  of  the  bond,  the  full  amount  of 
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any  unpaid  civil  money  penalty  or 
assessment  we  have  imposed  on  the 
HHA  during  the  term  of  the  bond  based 
on  an  authority  under  Title  XI,  Title 
XVin,  or  Title  XXI  of  the  Act,  plus  any 
accrued  interest.  When  the  term  of  the 
surety  bond  expires,  the  Surety  remains 
liable  for  any  claims  that  are  not  timely 
paid  that  have  been  or  w^ill  be  identified 
■  based  on  Medicare  payments  made 
during  the  term  of  the  bond  and  for  civil 
money  penalties  or  assessments  that 
were  determined  during  the  term  of  the 
bond  and  are  not  timely  paid.  We  will 
demand  payment  from  a  Surety  when 
the  Surety  becomes  liable  under  a  bond 
even  if  we  have  available  to  us 
alternative  legal  means  to  pursue 
collection  of  the  monies  due  us. 

Additional  requirements  for  obtaining 
a  surety  bond  are  addressed  in  order  to 
specify  the  conditions  under  which  the 
surety  company  becomes  liable  to  us. 

E.  HHA  Surety  Bond  Purchase 
Requirements 

Except  for  an  HHA  operated  by  a 
Federal,  State,  local,  or  tribal 
government  agency  determined  by  us  to 
meet  the  waiver  criteria  for  this 
requirement,  every  other  participating 
HHA  must  submit  to  us  by  February  27, 
1998  a  surety  bond  that  is  effective 
beginning  January  1, 1998  through  the 
end  of  the  HHA's  current  fiscal  year. 
Thereafter,  a  participating  HHA  must 
submit  to  us,  on  an  annual  basis,  a  new 
surety  bond  to  be  effective  for  the 
HHA's  fiscal  year.  The  HHA  must 
submit  the  bond  to  us  not  later  than  30 
days  before  the  start  of  the  fiscal  year. 
(For  an  HHA  whose  fiscal  year  begins 
February  1, 1998  or  March  1, 1998  the 
submission  of  the  second  bond  would 
not  be  due  until  March  31, 1998.)  We 
require  each  HHA  to  obtain  a  new 
■  surety  bond  each  year  in  lieu  of  a 
multiple-year  bond  or  continuous  bond. 
We  believe  neither  a  multi-year  bond 
nor  a  continuous  bond  gives  the 
Medicare  Trust  Funds  the  level  of 
protection  of  a  one-year  bond.  In 
addition,  a  one-year  bond  makes  it 
easier  to  administratively  lie  a  particular 
bond  with  a  particular  year's  Medicare 
payments.  Also,  if  the  Surety's  liability 
is  renewed  each  year  up  to  the  limit  of 
the  surety  bond,  any  penalties  and 
assessments  have  a  greater  opportunity 
of  being  repaid  by  the  HHA.  If  a  one- 
year  bond  is  required,  it  is  easier  to  link 
the  Surety's  liability  with  a  particular 
term  of  the  bond  and  the  fiscal  year. 

An  HHA  that  seeks  to  participate  in 
Medicare  for  the  first  time  must  submit 
a  surety  bond  to  us  with  its  enrollment 
application  (form  HCFA-855,  OMB 
approval  number  0938-0685)  but  no 
later  than  the  completion  date  of  its 


certification  survey.  An  HHA  that  seeks 
to  become  a  participating  HHA  through 
the  purchase  or  other  transfer  of  the 
ownership  interest  of  a  participating 
HHA  must  also  ensure  that  the  surety 
bond  is  effective  from  the  date  of  the 
purchase  or  transfer  of  the  ownership 
interest. 

For  an  HHA  that  undergoes  a  change 
of  owmership,  the  15  percent  is 
computed  on  the  basis  of  Medicare 
payments  made  by  us  to  the  HHA  for 
the  most  recently  accepted  cost  report. 

F.  Amount  of  Surety'Bond 

We  are  establishing  a  flat  rate  to 
determine  the  amount  of  the  bond  that 
vrill  be  used  in  combination  with  a 
$50,000  minimum  bond.  The  flat  rate  is 
related  to  the  volume  of  business  a  HHA 
does  with  Medicare.  The  bond  amount 
is  the  maximum  amount  for  which  a 
surety  company  would  be  liable  to 
HCFA.  The  flat  rate  is  generally  15 
percent  of  the  annual  amount  paid  to 
the  HHA  by  the  Medicare  program  as 
reflected  in  the  HHA's  most  recently 
accepted  cost  report.  However,  if  an 
HHA's  payments  have  increased  or 
decreased  by  25  percent  for  the  first  6 
months  of  the  HHA's  current  fiscal  year, 
we  will  determine  the  amount  of  the 
bond  required  for  the  next  fiscal  year 
based  on  such  payments  and  notify  the 
HHA  of  the  required  bond  amount  based 
on  the  annualized  amount  of  such 
payments.  In  either  case,  the  amount  of 
the  surety  bond  and  the  premium  paid 
by  the  HHA  for  the  surety  bond  are 
directly  tied  to  the  amount  of  Medicare 
payments  received  by  the  HHA. 

We  believe  a  bond  amount  tied  to  15 
percent  of  an  HHA's  Medicare  payments 
is  needed  to  ensure  that  we  will  recover 
on  most  uncollectible  overpayments.  In 
1993,  Medicare  overpayments  were  4 
percent  of  total  Medicare  payments 
made  to  all  HHAs.  In  1996,  Medicare 
overpayments  had  grown  to  7  percent  of 
total  Medicare  payments  made  to  all 
HHAs.  Thus,  the  industry-wide  ratio  of 
overpayments  to  payments  has  risen 
dramatically  (nearly  doubling).  Also, 
although  the  industry  percentage  was 
only  7  percent  in  1996,  the 
overpayments  of  a  particular  HHA,  as  a 
percentage  of  that  HHA's  Medicare 
payments  could  greatly  exceed  the 
percentage  of  overpayments  of  all 
HHAs. 

We  also  believe  that  generally  the  15 
percent  is  a  reasonable  percentage  on 
which  to  base  the  amount  of  the  bond, 
since  it  would  not  be  too  high  as  to  be 
a  barrier  fgr  small  companies,  yet  high 
enough  to  provide  the  Trust  Funds  with 
a  reasonable  ability  to  recover  debts 
owed  to  the  program.  In  determining 


this  percentage  amount,  we  consulted 
with  an  insurance  industry  trade  group. 

For  HHAs  currently  participating  in 
Medicare,  the  amount  of  the  initial 
surety  bond  (i.e..  the  bond  effective  from 
January  1, 1998)  is  to  be  based  on  the 
HHA's  most  recently  accepted  cost 
report.  For  an  HHA  that  seeks  to 
participate  in  the  Medicare  program  on 
or  after  January  1, 1998  and  purchases 
the  assets  or  ownership  interest  of  a 
participating  (or  formerly  participating) 
HHA,  the  amount  of  the  initial  surety 
bond  will  be  based  on  the  total  amount 
of  Medicare  payments  to  the 
participating  (or  formerly  participating) 
HHA  in  the  most  recently  accepted  cost 
report.  For  an  HHA  that  seeks  to 
participate  in  the  Medicare  program  on 
or  after  January  1. 1998  and  has  not 
purchased  the  assets  or  ownership 
interest  of  a  participating  (or  formerly 
participating)  HHA,  the  amount  of  the 
initial  surety  bond  will  be  $50,000.  The 
amount  of  each  subsequent  surety  bond 
will  be  based  on  the  annual  total 
amount  of  Medicare  payments  made  to 
the  HHA  in  the  most  recently  accepted 
cost  report. 

If  an  HHA's  overpayment  for  the  most 
recently  accepted  cost  report  exceeds  15 
percent  of  annual  payments,  Medicare 
may  require  the  HHA  to  secure  a  bond 
up  to  or  equal  to  the  amount  of  the 
overpayment,  provided  the  amount  of 
the  bond  is  not  less  than  $50,000. 

G.  Cost  of  Surety  Bonds'  -^ 

We  have  been  advised  by  surety 
industry  sources  that  well-operated  and 
sufficiently  capitalized  companies  can 
expect  to  incur  costs,  on  average,  of 
approximately  $10  per  thousand  dollars 
of  the  face  amount  of  the  bond.  Thus, 
on  average,  a  $50,000  bond  will  cost  an 
HHA  approximately  $500.  As  noted 
earlier,  under  section  4312(b)(2)  of 
BBA§'97  the  cost  of  surety  bonds  is  not 
to  be  reimbursed  by  Medicare.  The  costs 
associated  with  obtaining  surety  bonds 
is  further  discussed  in  the  regulatory 
impact  analysis  section  of  this 
preamble. 

III.  Surety  Bond  Requirements  Under 
Medicaid 

Section  4724(b)  of  BBA  '97  amended 
section  1903(i)  of  the  Act  to  prohibit 
Federal  Financial  Participation  (FFP)  to 
a  State  for  home  health  services  under 
Medicaid  unless  the  hom*e  health 
agency  furnishing  the  services  provides 
the  State  with  a  surety  bond  that  meets 
the  requirement  established  by  section 
1861(o)(7)  of  the  Act.  This  provision  is 
effective  for  services  furnished  on  or 
after  January  1, 1998.  This  change 
affects  our  regulations  at  42  CFR  part 
441. 
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In  general,  every  HHA  that 
paiticipates  or  tha|t  seeks  to  participate 
in  the  Medicaid  j^togram  must  obtain  a 
surety  bond.  The  statute  requires  that 
the  Medicaid  surety  bond  must  be  in  the 
form  specified  by  the  Secretary  for 
surety  bonds  under  the  Medicare 
program.  Therefcjije,  in  general,  the 
requirements  for  surety  bonds  for  HHAs 
in  the  Medicare  program,  discussed  in 
section  n  of  this  p^mble,  also  apply  to 
HHAs  participatit^g  in  the  Medicaid 
program.  However,  certain  differences 
between  the  Medicare  and  Medicaid 
programs  require;  that  the  surety  bond 
requirement  be  t4i|lored  to  fit  the 
Medicaid  prograiti.  Medicare 
reimbursement  for  services  furnished  by 
participating  HHAs  is  provided  through 
fiscal  intermediafjes  based  on  claims 
submitted  directljyt  to  HCFA.  Payment 
for  home  health  services  under 
Medicaid  is  m^de  to  the  HHA  by  the 
State  Medicaid  agency.  The  State 
Medicaid  agency  submits  a  quarterly 
expenditure  report  to  HCFA  in  order  to 
claim  Federal  matching  funds,  usually 
at  the  50  percent  rate,  for  home  health 
services  provided  Under  Medicaid  by 
participating  HHAis. 

In  general,  we  are  adopting  for  the 
Medicaid  prograihs  the  surety  bond 
requirements  set  JFOrth  in  the  Medicare 
program,  as  provided  for  under  the  BBA 
'97.  Appropriate  uianges  are  made  to 
establish  that  thejHHA  participating  in 
the  Medicaid  pro-am  must  submit  the 
surety  bond  to  th$  State  Medicaid 
agency,  rather  th^i^  HCFA,  and  that  the 
State  Medicaid  agdncy  must  take  the 
applicable  actions  with  regard  to 
compliance  with  {the  statutory  and 
regulatoiyrequiretients  in  order  to 
receive  FFP  for  hto^e  health  services. 
For  these  reasons,  we  are  allowing  the 
State  Medicaid  agency  to  specify  any 
other  requirement^  for  the  HHA  that  it 
deems  necessary  it  enstue  that  it 
receives  a  siuety  bond  from  an 
authorized  surety  company.  Surety 
bonds  must  be  submitted  to  the 
Medicaid  agency  Jiy  February  27. 1998, 
and  carry  an  efiedtlve  date  of  January  1. 
1998.  The  term  of  the  bond  must  be  1 
year  and  the  amount  of  the  bond  must    • 
be  $50,000  or  15  percent  of  the  amount 
paid  to  the  HHA  t^jf  the  State  Medicaid 
program  for  the  most  recent  annual 
period  for  which  data  are  available, 
whichever  is  greatir.  As  in  Medicare, 
the  Medicaid  ageiii:y  may  require  a  bond 
greater  than  15  pejrcent  of  annual 
payments  if  the  HHA's  overpayments 
exceed  that  percentage  of  payments. 
The  Medicaid  agency,  rather  than 
HCFA,  is  the  obligee  for  surety  bonds 
required  under  the  Medicaid  program. 
We  are  specifying  that  each  State  will 
make  the  determiiiBtion  that  a  surety 


company  has  met  a  condition  to  cause 
it  to  be  unauthorized  for  Medicaid 
purposes  in  its  State.  Since  each  State 
will  be  making  this  determination,  we 
are  allowing  the  State  to  establish  its 
own  requirements  for  notifying  the 
HHAs  and  the  public  that  a  surety 
company  is  not  authorized  for  Medicaid 
purposes  in  the  State.  Each  State  is 
provided  the  flexibiUty  to  set  the  aimual 
period  for  which  bonds  in  their  State 
will  apply. 

The  surety  bond  under  Medicaid  is 
for  unpaid  overpayments  only,  not  for 
civil  money  penalties  or  assessments,  as 
is  the  case  under  Medicare.  Civil  money 
penalties  against  HHAs  are  not 
authorized  under  the  Medicaid  statute 
and  neither  HCFA  nor  the  States  can 
impose  assessments  to  HHA6  similar  to 
those  assessments  imposed  by  HCFA 
imder  Medicare. 

IV.  Capitalization  Requiiemmts  for 
HHAs 

A.  Background 

One  potential  difficulty  with  many 
small  businesses  is  that  they  are  often 
undercapitalized.  That  is,  they  do  not 
have  adequate  capital,  or  up-front  funds, 
with  which  to  operate  the  business 
pending  development  of  an  adequate 
and  reliable  stream  of  revenue. 

Even  under  ideal  conditions,  a 
business  must  incur  costs  before  any 
revenues  are  realized.  Costs  of  planning 
and  organizing  the  business  are  incurred 
before  any  services  can  be  rendered  or 
goods  can  be  sold.  Afterwards,  once  the 
business  has  beg\m  to  operate,  there  is 
a  period  of  time  when  services  are 
rendered  or  goods  are  sold  before  any 
revenues  firom  these  activities  actually 
Mdll  begin  to  flow  into  the  business. 
Until  that  happens,  the  business  must 
have  other  funds  available  to  operate  in 
order  to  pay  employee  salaries,  to  pay 
rent,  to  pay  costs  of  heat,  Ught  and 
power,  and  so  forth. 

Under  less  than  ideal  conditions,  the 
need  for  adequate  up-front  operating 
funds  is  even  more  critical.  For 
example,  the  demand  for  the  services  or 
goods  may  not  be  as  great  as  anticipated; 
a  temporary  (or  longer)  downturn  in  the 
market  may  depress  sales;  the  normal 
turn-around  in  billing  and  receiving 
payment  may  be  longer  than  • 
anticipated;  or  particular  customers  may 
lag  in  paying  for  goods  and  services. 

New  ffilAs  generally  are  small 
businesses  and  have  the  same  need  for 
adequate  capitalization  as  have  other 
small  businesses  which  are  just  starting. 
As  with  other  small  businesses,  a  lack 
of  funds  in  reserve  to  operate  the 
business  until  a  stream  of  revenues  can 
be  established  can  seriously  threaten  the 


viability  of  the  business.  In  addition,  for 
new  HHAs,  which  are  in  business  to 
render  patient  care  services,  any 
condition  threatening  the  viability  of  the 
new  business  can  adversely  afiiect  the 
quality  of  care  to  their  patients  and,  in 
turn,  ^e  health  and  safiety  of  those 
patients.  That  is,  if  lade  of  funds  forces 
an  HHA  to  close  its  business,  to  reduce 
staff,  or  to  skimp  on  patient  care 
services  because  it  lacks  sufficient 
capital  to  pay  for  the  services,  the 
overall  well-being  of  the  HHA's  patients 
could  be  compromised.  In  fiact,  there 
could  be  the  risk  of  serious  ill  efiiacts  as 
a  result  of  patients  not  receiving 
adequate  services. 

The  level  of  services  provided  to  an 
HHA's  patients  is  of  serious  concern  to  ■ 
us  for  the  following  reason.  The  process 
by  which  an  HHA  participates  in  the 
Medicare  program  is  one  that  involves 
a  survey  by  HHS  or  an  accrediting 
organization.  This  survey  is  essentially 
a  snapshot  of  the  agency's  activities.  For 
a  new  agency  that  is  undercapitalized, 
it  may  be  unable  to  sustain  the  level  of 
services  it  is  able  to  provide  at  the  time 
of  the  survey  over  the  period  of  time 
necessary  for  it  to  begin  receiving  a 
steady  stream  of  revenue  from  Medicare. 
The  period  in  question  could  last  as 
long  as  two  or  even  three  months.  Since 
a  survey  has  already  been  conducted, 
the  new  HHA's  services  are  not 
routinely  inspected  during  this  period 
and  so  there  is  increased  danger  that 
lack  of  operating  funds  could  result  in . 
inadequate  care  that  is  not  discovered. 

B.  Effects  of  Threatened  Financial 
Viability 

To  assure  quality  of  care  to  patients 
who  receive  care  from  a  new  HHA,  we 
are  establishing  initial  capitalization 
requirements  for  new  HHAs  in  order  to 
increase  the  likelihood  of  their  viability 
and  to  minimize  situations  that  could 
adversely  affect  the  health  and  safety  of 
their  patients.  These  requirements  will 
be  effective  January  1, 1998. 

We  believe  that  these  requirements 
are  urgently  needed,  particularly  in  light 
of  the  findings  of  the  Office  of  Inspector 
General  (OIG)  regarding 
undercapitalized  or  bankrupt  HHAs  and 
the  adverse  impact  such  HHAs  have  on 
the  Medicare  program  and  public 
monies.  In  its  July  1997  report,  "Home 
Health:  Problem  Providers  and  Their 
Impact  on  Medicare"  (OEI-09-96- 
00110),  the  OIG  stated,  in  part: 

If  it  were  not  for  Medicare  accounts 
receivable,  problem  agencies  would  have 
almost  nothing  to  report  as  assets.  Agencies 
tend  to  lease  their  office  space,  equipment, 
and  vehicles.  They  are  not  required  by 
Medicare  to  own  anything,  and  they  are 
almost  always  undercapitalized.  On  average. 
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cash  on  hand  and  fixed  assets  amount  to  only 
one-fourth  of  total  assets  for  HHAs,  while 
Medicare  accounts  receivable  frequently 
equal  100  percent  of  total  assets.  These 
.    agencies  are  almost  totally  dependent  on 
Medicare  to  pay  their  salaries  and  other 
operating  expenses.  For  a  home  health 
agency,  there  are  virtually  no  startup  or 
capitalization  requirements.  In  many 
instances,  the  problem  agencies  lease 
everything  without  collateral.  They  *  *  •  do 
not  even  have  enough  cash  on  hand  to  meet 
their  first  payroll. 

We  agree  that  it  is  unacceptable  that 
an  HHA  can  enter  the  Medicare  program 
in  many  cases  with  little  or  no  reserves 
with  which  to  operate  pending  receipt 
of  reimbursement  from  Medicare  (and 
other  payers).  To  do  business  in  this 
manner  sets  a  new  HHA  up  for  potential 
problems  from  the  beginning  and 
exposes  Medicare  to  unnecessary  risk. 
Accordingly,  we  believe  it  is  imperative 
that  Medicare  set  capitalization 
reouirements  for  new  HHAs  promptly. 

Section  1891(b)  of  the  Act  states  that 
it  is  "the  duty  and  responsibility  of  the 
Secretary  to  assure  that  the  conditions 
of  participation  and  requirements 
specified  in  or  pursuant  to  section 
1861(o)  and  subsection  (a)  of  this 
section  and  the  enforcement  of  such 
conditions  and  requirements  are 
adequate  to  protect  the  health  and  safety 
of  individuals  under  the  care  of  a  home 
health  agency  and  to  promote  the 
effective  and  efficient  use  of  public 
moneys."  Section  1861(o)(8)  itself 
authorizes  the  Secretary  to  establish 
"such  additional  requirements  *  *  *  as 
the  Secretary  finds  necessary  for  the 
effiactive  and  efficient  operation  of  the 
program." 

Section  1866(b)(2)  provides  that  the 
Secretary  may  refuse  to  enter  into  an 
agreement  under  section  1866  after 
determining  "that  the  provider  fails  to 
comply  substantially  with  the 
provisions  of  the  agreement"  or  "with 
the  provisions  of  [Title  18]  and 
regulations  thereunder"  or  "that  the 
provider  fails  substantially  to  meet  the 
apolicable  provisions  of  section  1861." 
It  is  on  the  basis  of  these  authorities 
that  we  are,  by  regulation,  establishing 
this  new  requirement  that  an  HHA  must 
have  a  certain  minimum  amount  of 
capital  necessary  to  assure  the  financial 
success  of  the  business  and,  thus,  to 
minimize  the  possibility  of  quality 
problems  or  financial  loss  to  the 
Medicare  program  as  a  result  of 
shortfalls  in  business  revenue. 

C.  Capitalization  Requirements 

For  an  HHA  that  seeks  to  participate 
in  the  Medicare  or  Medicaid  program 
beginning  on  or  after  January  1, 1998, 
we  will  determine  whether  the  HHA  has 
sufficient  capitalization,  that  is,  the 


initial  reserve  operating  funds  that  the 
HHA  will  need  to  operate  for  the  first 
three  months  as  a  participating 
Medicare  or  Medicaid  provider. 
Capitalization  is  required  for  all  HHAs 
that  are  seeking,  for  the  first  time,  to 
participate  in  Medicare,  including  new 
HHAs  as  a  result  of  a  change  of 
ownership  if  the  change  of  ownership 
results  in  a  new  provider  number  being 
issued. 

These  capitalization  requirements 
apply  to  Medicaid  HHAs  as  well  as 
Medicare  HHAs.  As  provided  in  42  CFR 
440.70(d).  a  home  health  agency  for  the 
Medicaid  program  means  a  public  or 
private  agency  or  organization,  or  part  of 
an  agency  or  organization,  that  meets 
requirements  for  participating  in 
Medicare.  Most  HHAs  participate  in 
both  the  Medicare  and  Medicaid 
programs.  However,  even  those  HHAs 
that  participate  solely  in  Medicaid  but 
not  in  Medicare  must  meet  the  Medicare 
requirements.  Therefore,  the  following 
discussion,  which  is  directed  to 
Medicare  HHAs,  must  be  read  to  apply 
also  to  HHAs  that  seek  participation  in 
both  programs  or  only  in  the  Medicaid 
program.  However,  in  the  case  of 
Medicaid-only  HHAs,  the  Medicaid 
State  agency  is  responsible  for 
determining  whether  the  capitalization 
requirements  set  forth  in  42  CFR  489.28 
are  met  in  the  same  manner  that 
Medicare  intermediaries  make  the 
determination  for  HHAs  requesting  to 
enter  the  Medicare  program  only  or  both 
the  Medicare  and  Medicaid  programs. 

As  discussed  further  below,  through 
our  Medicare  intermediaries  we  will 
determine  the  amount  of  capital  that 
each  new  HHA  is  required  to  have 
before  becoming  certified  in  the 
Medicare  program.  This  amount  is  to 
enable  the  HHA  to  operate  for  three 
months  after  becoming  certified  to 
participate  as  a  Medicare  provider  of 
services.  That  is,  as  of  the  date  that  the 
HHA  becomes  certified  in  the  Medicare 
program,  which  sometimes  could  be 
retroactive  back  to  the  date  the  HHA 
met  all  condition  level  requirements,  it 
must  have  available  the  amount  of 
capital  determined  by  us  as  sufficient 
under  criteria  established  by  this  rule. 
After  the  date  of  certification,  it  is 
expected  that  the  HHA  will  expend 
some,  or  in  some  cases  all,  of  the  fiinds 
in  providing  care  to  its  patients, 
including  Medicare  beneficiaries, 
pending  developing  a  stream  of  patient 
care  revenue  from  Medicare  and  other 
payers. 

There  may  be  several  ways  to 
structure  a  capitalization  requirement 
for  new  HHAs.  but  we  believe  the 
method  discussed  below  is  reasonable 
and  likely  to  meet  the  objectives  of 


enhancing  the  financial  viability  of  the 
Medicare  program.  We  will  determine 
the  sufficiency  of  the  capitalization  of 
an  HHA  that  seeks  to  participate  in  the 
program  based  on  the  first-year 
experience  of  other  HHAs.  i.e..  on  cost 
data  fitjm  submitted  cost  reports  for  the 
first  full  year  of  operation  from  at  least 
three  other  comparable  HHAs.  Although 
a  number  of  factors  could  be  relevant  in 
determining  an  adequate  capitaUzation 
amount,  we  believe  the  following  core- 
approach  serves  to  tailor  the 
capitalization  needed  by  an  HHA  which 
is  seeking  to  participate  in  the  Medicare 
program. 

First,  the  intermediary  determines  an 
average  cost  per  visit  based  on  first-year 
cost  report  data  from  the  as-filed  cost 
reports  for  at  least  three  HHAs  that  it 
serves  that  are  comparable  to  the  HHA 
that  is  seeking  to  enter  the  Medicare 
program,  considering  such  factors  as 
geographic  location  and  urban/rural 
status,  niunber  of  visits,  provider-based 
vs.  fiBe-standing,  and  proprietary  vs. 
non-proprietary  status.  The  average  cost 
per  visit  is  determined  by  dividing  the 
sum  of  the  total  reported  costs  of  care 
for  all  patients  of  the  HHAs  by  the  sum 
of  their  total  visits.  Then,  the 
intermediary  multiplies  the  average  cost 
per  visit  by  the  projected  number  of 
visits  for  all  patients  (Medicare. 
Medicaid,  and  all  other  patients)  for  the 
first  three  months  of  operation  of  the 
HHA  that  is  seeking  to  enter  the 
program.  By  developing  an  average  cost 
per  visit  using  first  year  cost  data  from 
at  least  three  comparable  HHAs  in  the 
same  area,  then  applying  this  cost  per 
visit  to  the  new  HHA's  own  projected 
visits,  the  initial  reserve  operating  funds 
so  determined  should  closely 
approximate  the  needs  of  the  new  HHA. 
Finally,  if  the  number  of  annual  visits 
projected  by  the  HHA  seeking  to  enter 
the  program  is  less  than  90  percent  of 
the  average  number  of  annual  visits 
reported  by  the  HHAs  fiom  which  the 
average  cost  per  visit  was  developed 
(that  is,  total  reported  visits  divided  by 
the  total  number  of  HHAs  used),  the 
intermediary  will  substitute  for  the 
HHA's  projected  visits  90  percent  of  one 
calendar  quarter  of  the  average  reported 
visits  (that  is,  the  average  number  of 
visits  for  three  months)  for  the  new 
HHAs  already  in  the  program.  This  step 
serves  to  set  a  reserve  amoimt  for  the 
new  HHA  in  line  with  the  experience  of 
comparable  HHAs  in  the  same  area  and 
prevents  the  new  HHA  from  being 
undercapitalized,  and  putting  the  HHA 
and  the  Medicare  program  at  risk. 

The  intermediai7  also  will  submit  the 
average  cost  per  visit  that  it  has 
developed  to  the  HCFA  regional  office 
that  is  involved  in  certifying  the  HHA. 
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We  will  collect  His  infonnation  and 
analyze  it  to  deti;  -mine  the  feasibility  of 
establishing  averige  per  visit  costs 
regionally  or  centrally  or  developing 
some  other  mea$ure  of  initial 
capitalization.  Fpillowing  publication  of 
these  new  regul^tjions,  we  will  develop 
program  instructions  that  will  describe 
this  process  more  fully. 

The  process  w)ej  have  laid  out  here 
will  work  accepli^bly,  we  believe, 
because  regional  home  health 
intermediaries  (IflHHIs)  serving  HHAs 
are  limited  in  number  and  have  both  the 
expertise  and  req^nt  cost  reporting  files 
to  estimate  the  c^t}ital  requirements  laid 
out  in  this  rule.  We  recognize,  however, 
tha^  the  process  relies  to  some  extent  on 
the  recent  cost  reports  available  to  the 
RtiHIs  and  that  itfcould  be  improved  if 
the  capitalizationiamounts  required 
could  be  derived!  trom  a  larger  data  base 
and  could  be  coitifputed  to  a  greater 
degree  by  provider  type.  We  nave 
recently  begun  t(^  Ireceive  HHA  cost 
reports  in  an  autp|nated  system; 
however,  the  avajilable  reports  are 
limited  and  addiuonal  information  from 
survey  and  certiftfcation  files  and  HHA 
claims  data  would  be  necessary  to  help 
develop  the  data  we  need.  We  have 
begun  to  look  at  these  data  to  determine 
if  it  is  feasible  to  dompute  capitalization 
amounts  from  \hii\n.  If  so,  we  will  use 
this  data  in  furth^  developing  in  the 
future,  the  capitalization  requirements 
established  in  thj^  final  rule. 

The  HHA  must  provide  us  sufficient 
evidence  to  prove  that  the  initial  reserve 
operating  funds  are  available  to  it  and 
that  at  least  50  pAifcent  of  the  amount 
comprises  the  HHA's  own,  non- 
borrowed  funds  wuiich  are  not  in  any 
way  encumberedl  If  an  owner  uses  his/ 
her  own  funds  in^he  business,  whether 
loaned  or  contribjiited  to  the  business, 
the  funds  are  considered  the  owner's 
investment  in  the  business  and, 
therefore,  those  fuhds  are  part  of  the 
HHA's  own  fundSj  (However,  if  the 
owner  lends  funq^  to  the  business,  any 
interest  the  HHA  ^ays  the  owner  would 
not  be  allowable  as  interest  under  the 
Medicare  prograrji,  (42  CFR 
413.153(c)(1)).      ,1 

If  an  organizatijiki  plans  to  do  business 
with  the  Medicare  program  as  a  new 
HHA,  we  believe  it  is  reasonable  that  it 
would  have  50  pdilcent  of  the 
capitalization  requirement  as  non- 
borrowed  funds.  f}hy  percent  of  the 
requirement  in  non-borrowed  funds 
demonstrates  that  ^he  organization  is 
earnest  in  its  attempt  to  become  a 
financially  sound  provider  of  home 
health  services  under  the  Medicare 
program.  And  fron^  Medicare's 
perspective,  50  pi  a  cent  of  the 
capitalization  miii:  mizes  Medicare's  risk 


that  the  HHA  will  become  financially 
insolvent  in  the  beginning  stages  of 
starting  its  business.  At  least  one  State, 
(the  State  of  New  York),  which  imposes 
operating  capital  requirements  as  part  of 
its  certificate-of-need  process  for  HHAs. 
requires  the  applying  HHA  to  document 
that  it  has  contributed  at  least  50 
percent  of  its  own  (non-borrowed)  fuhds 
in  meeting  the  capital  requirement. 

To  support  that  the  HHA  has  met  the 
requirement,  it  must  provide  the 
intermediary  with  a  copy  of  the 
statement(s)  of  the  HHA's  savings, 
checking,  or  other  account(s)  which 
contain(s)  the  funds,  accompanied  by  an 
attestation  from  an  officer  of  the  bank  or 
other  financial  institution  that  the  funds 
are  in  the  account(s)  and  are 
immediately  available. 

Although  Medicare  generally  expects 
the  funds  available  to  be  cash  funds,  in 
some  cases  an  HHA  may  have  all  or  part 
of  the  initial  reserve  operating  funds  in 
cash  equivalents.  For  the  purposes  of 
this  section,  cash  equivalents  are  short- 
term,  highly  liquid  investments  that  are 
readily  convertible  to  known  amounts  of 
cash  and  that  present  insignificant  risk 
of  changes  in  value.  If  a  cash  equivalent 
is  not  readily  convertible  to  a  known 
amoxmt  of  cash  as  needed  during  the 
initial  three  month  period  for  which  the 
initial  reserve  operating  funds  are 
required,  the  cash  equivalent  does  not 
qualify  in  meeting  the  initial  reserve 
operating  funds  requirement.  Examples 
of  items  commonly  considered  to  be 
cash  equivalents  are  Treasury  bills, 
commercial  paper,  and  money  market 
funds.  As  with  funds  in  a  checking-, 
savings,  or  other  account,  the  HHA  also 
must  be  able  to  document  the 
availability  of  any  cash  equivalents. 

Dependmg  on  the  elapsed  time 
between  the  time  the  HHA  originally 
establishes  that  it  has  the  funds 
available  and  the  time  needed  for  us  to 
determine  that  the  HHA  has  met  all 
other  requirements  necessary  for 
certification,  we  later  may  require  the 
HHA  to  furnish  us  with  another 
attestation  from  the  financial  institution 
that  the  funds  remain  available  upon  the 
HHA's  certification  into  the  Medicare 
program  or,  if  applicable, 
documentation  from  the  HHA  that  any 
cash  equivalents  remain  available. 

Also,  the  officer  at  the  HHA  who  will 
be  certifying  to  the  accuracy  of  the 
information  on  the  HHA's  cost  report 
must  certify  as  to  the  portion  of  the 
required  initial  reserve  operating  funds 
that  constitutes  non-borrowed  funds,  an 
amount  which  must  be  at  least  50 
percent  of  the  total  required  funds. 

The  remainder  of  the  initial  reserve 
operating  funds  may  be  secured  through 
borrowing  or  line  of  credit  from  an 


unrelated  lender.  An  uruelated  lender  is 
defined  in  the  regulations  providing  for 
the  reimbursement  of  allowable  interest 
expense  under  the  Medicare  program.  In 
determining  whether  interest  is  proper 
under  the  Medicare  program,  42  CFR 
413.153(b)(3)  provides  that  "interest 
be — (ii)  Paid  to  a  lender  not  related 
through  control  or  ownership,  or 
personal  relationship  to  the  borrowing 
organization."  Funds  borrowed  from  a 
person  or  entity  contrary  to  the 
provisions  in  §  413.153(b)(3)(ii)  do  not 
qualify  as  funds  to  meet  the  initial 
reserve  operating  funds  requirement. 

If  borrowed  funds  are  not  in  the  same 
account(s)  as  the  provider's  own  funds, 
the  HHA  also  must  provide  proof  that 
the  borrowed  funds  are  available  for  use 
in  operating  the  HHA,  by  providing  to 
the  intermediary  a  copy  of  the 
statement(s)  of  the  HHA's  savings, 
checking,  or  other  account(s)  containing 
the  borrowed  funds,  accompanied  by  an 
attestation  from  an  officer  of  the  bank  or 
other  financial  institution  that  the  funds 
are  in  the  account{s)  and  are 
immediately  available.  As  with  the 
provider's  own  funds,  we  later  may 
require  the  HHA  to  furnish  another 
attestation  by  the  financial  institution 
that  the  funds  remain  available  upon  the 
HHA's  certification  into  the  Medicare 
program. 

If  the  HHA  chooses  to  establish  the 
availability  of  a  portion  of  the  initial 
reserve  operating  funds  with  a  line  of 
credit,  it  must  provide  the  intermediary 
with  a  letter  of  credit  from  the  lender. 
As  with  funds  in  a  bank  or  other 
financial  institution,  as  discussed  above, 
we  later  may  require  the  HHA  to  furnish 
us  with  an  attestation  from  the  lender 
that  the  HHA,  upon  its  certification  into 
the  Medicare  program,  continues  to  be 
approved  to  borrow  the  amount 
specified  in  the  letter  of  credit. 

We  will  not  enter  into  a  provider 
agreement  with  an  HHA  until  we  are 
satisfied,  through  the  intermediary,  that 
the  capitalization  requirement  has  been 
met,  that  is,  that  the  HHA  has  the  initial 
reserve  operating  funds  available  as 
discussed  above. 

V.  Provisions  of  the  Final  Rule  With 
Comment  Period 

A.  Surety  Bond  Requirements  Under 
Medicare 

We  are  adding  a  new  Subpart  F  to  42 
CFR  part  489,  consisting  of  §§  489.60 
through  489.73,  to  establish  the  surety 
bond  requirements  that  pertain  to  HHAs 
under  Medicare. 

hi  §  489.60  ("Definitions")  we  specify 
the  meaning  of  the  terms  "assessment", 
"assets",  "civil  money  penalty", 
"participating  home  health  agency", 
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"surety  bond",  "unpaid  civil  money 
penalty  or  assessment",  and  "unpaid 
claim"  to  clarify  the  meaning  of  these 
terms  in  the  context  of  the  surety  bond 
requirements. 
We  define  the  terms  as  follows: 
Assessment  means  a  sum  certain  that 
HCFA  may  assess  against  an  HHA  in 
lieu  of  damages  under  Titles  XI,  XVIII, 
or  XXI  of  the  Social  Security  Act  or 
under  regulations  in  this  chapter. 

Assets  includes  but  is  not  limited  to 
any  listing  that  identifies  Medicare 
beneficiaries  to  whom  home  health 
services  were  furnished  by  a 
participating  or  formerly  participating 
^  HHA. 

Civil  money  penalty  means  a  sum 
certain  that  HCFA  has  the  authority  to 
impose  on  an  HHA  as  a  penalty  under 
Titles  XI,  XVIII,  or  XXI  of  the  Social 
Security  Act  or  under  regulations  in  this 
chapter. 

Participating  home  health  agency 
means  a  "home  health  agency"  (HHA), 
as  that  term  is  defined  by  section 
1861(o)  of  the  Social  Security  Act,  that 
also  meets  the  definition  of  a  "provider" 
as  set  forth  at  §400.202  of  this  chapter. 

Surety  bond  means  one  or  more  Donds 
issued  by  one  or  more  surety  companies 
under  31  U.S.C.  9304  to  9308  and  31 
CFR  parts  223.  224,  and  225.  provided 
the  bond  otherwise  meets  the 
requirements  of  this  section. 

unpaid  civil  money  penalty  or 
assessment  means  a  civil  money  penalty 
or  assessment  imposed  by  HCFA  on  an 
HHA  under  Titles  XI.  XVIII,  or  XXI  of 
the  Social  Security  Act,  plus  accrued 
interest,  that,  90  days  after  the  HHA  has 
exhausted  all  administrative  appeals, 
remains  unpaid  (because  the  civil 
money  penalty  or  assessment  has  not 
been  paid  to,  or  offset  or  compromised 
by.  HCFA)  and  is  not  the  subject  of  a 
written  arrangement,  acceptable  to 
HCFA,  for  payment  by  the  HHA.  In  the 
event  a  written  arrangement  for 
payment,  acceptable  to  HCFA,  is  made, 
an  unpaid  civil  money  penalty  or 
assessment  also  means  such  civil  money 
penalty  or  assessment,  plus  accrued 
interest,  that  remains  due  60  days  after 
the  HHAs  default  on  such  arrangement. 

Unpaid  claim  means  a  Medicare 
overpayment  for  which  the  HHA  is 
responsible,  plus  accrued  interest,  that, 
90  days  after  the  date  of  the  agency's 
notice  to  the  HHA  of  the  overpayment, 
remains  due  (because  the  overpayment 
has  not  been  paid  to,  or  recouped  or 
compromised  by.  HCFA)  and  is  not  the 
subject  of  a  written  arrangement, 
acceptable  to  HCFA,  for  payment  by  the 
HHA.  In  the  event  a  written 
arrangement  for  payment,  acceptable  to 
HCFA,  is  made,  an  unpaid  claim  also 
means  a  Medicare  overpayment  for 


which  the  HHA  is  responsible,  plus 
accrued  interest,  that  remains  due  60 
days  after  the  HHA's  default  on  such 
arrangement. 

In  §489.61  ("Basic  requirement  for 
surety  bonds")  we  stipulate  that,  in 
geneiral.  each  Medicare  participating 
HHA  or  HHA  that  seeks  to  become  a 
Medicare  participating  HHA  must 
obtain  and  furnish  us  with  a  copy  of  a 
surety  bond.  The  BBA  '97  requires  that 
HHAs  must  obtain  a  surety  bond 
effective  January  1. 1998.  In  addition, 
we  believe  that  requiring  a  HHA  to 
purchase  a  surety  bond  will  help  ensure 
that  we  are  able  to  recover 
overpayments  we  cannot  collect  using 
other  methods. 

In  §  489.62  ("Requirement  waived  for 
Government-operated  HHAs")  we 
stipulate  that,  under  certain  conditions, 
government-operated  HHAs  are  deemed 
to  have  furnished  a  comparable  surety 
bond  under  State  law.  When  the 
necessary  conditions  are  met,  we  waive 
the  bond  requirement.  We  believe  that 
government-operated  HHAs  tend  not  to 
use  fraudulent  or  abusive  Medicare 
billing  practices  and  when  overpaid 
almost  invariably  honor  their  debts.  Our 
anecdotal  experience  suggests  that  such 
HHAs  timely  pay  their  Medicare  debts. 
More  importantly,  given  the  taxing 
authority  of  the  government  of  which 
the  HHA  is  a  part,  such  government  will 
generally  be  able  to  raise  funds  to  meet 
its  just  debts.  As  such,  we  believe  such 
taxing  power  affords  us  a  comparable  if 
not  greater  level  of  protection  as  would 
a  surety  bond  issued  by  a  private  surety 
company  and  that  any  Medicare  debt  a 
government-operated  HHA  might 
inadvertently  incur  would  be  easily 
collectible.  Therefore,  we  believe  that 
government-operated  HHAs  represent  a 
minimum  risk  to  Medicare. 
Consequently,  we  have  waived  the 
surety  bond  requirement  for 
government-operated  HHAs  to  the 
extent  such  HHAs  have  a  good  history 
of  paying  their  Medicare  debts.     ^ 
Government-operated  HHAs  with  a  poor 
history  of  paying  their  Medicare  debts, 
if  there  are  any  such  HHAs,  will  not 
meet  the  standard  necessary  for  waiver 
of  the  surety  bond  requirement.. 

In  §489.63  ("Parties  to  the  bond")  we 
specify  the  format  of  the  names  of  the 
three  entities  on  the  bond.  This  provides 
guidance  to  the  HHA  as  to  how  to  name 
the  three  parties  to  the  bond.  By 
specifically  naming  the  parties  to  the 
bond  in  this  manner,  clarity  is  provided 
as  to  the  rights  and  obligations  of  each 
party  of  this  three-party  instrument. 

In  §  489.64  ("Authorized  Surety  and 
exclusion  of  surety  companies")  we 
stipulate  that  the  surety  bond  must  be 
obtained  from  an  Authorized  Surety  and 


define  what  conditions  must  be  met  for 
a  surety  company  to  be  considered  an 
Authorized  Surety  under  this  section. 
We  believe  that  allowing  HHAs  to 
obtain  bonds  only  firom  surety 
companies  that  have  been  issued  a 
Certificate  of  Authority  by  the  U.S. 
Department  of  the  Treasury  helps 
ensure  that  the  HHA  is  obtaining  a  bond 
fitDm  a  company  that  meets  certain 
minimum  standards.  To  ensure  that  the 
HHA  has  properly  fulfilled  the  surety 
bond  requirement  as  specified  in  this 
rule,  we  will  ask  the  Surety  to  furnish 
timely  confirmation  of  the  issuance  of, 
and  the  validity  and  accuracy  of 
information  appearing  on.  a  bond  the 
HHA  has  furnished  to  us.  If  the  Surety 
fails  to  comply  with  our  request  for  such 
information,  we  will  determine  the 
Surety  to  be  unauthorized  as  a  source  of 
bonds  for  Medicare  purposes,  since 
without  such  confirmation  from  the 
Surety  we  can  not  determine  if  the  HHA 
has  properly  complied  with  the  surety 
bond  requirements.  Similarly,  if  we 
demand  payment  according  to  the  terms 
of  the  bond,  and  the  Surety  fails  without 
justification  to  pay  us,  we  may 
determine  that  such  surety  company 
cannot  be  relied  upon  to  fiilfill  fts 
commitments  and  may  then  determine 
the  surety  company  to  be  unauthorized 
for  future  use  by  any  HHA.  If  a  Surety 
is  determined  to  be  an  unauthorized    ^ 
surety  company,  we  also  determine 
whether  and  how  such  a  determination 
will  affect  HHAs  that  have  obtained  a 
current  bond  fi-om  the  now 
unauthorized  company.  We  may  require 
that  HHAs  obtain  replacement  bonds.  A 
determination  by  us  that  a  surety 
company  is  an  unauthorized  surety 
company  for  the  purposes  of  this  rule  is 
not  a  debarment,  suspension,  or 
exclusion  for  the  purposes  of  Executive 
Order  12549. 

Section  489.65  ("Amount  of  the 
bond")  covers  the  methods  of  how  to 
calculate  the  surety  bond  amount  for 
participating  HHAs  and  HHAs  that  seek 
to  participate  in  Medicare.  We  Believe 
that  15  percent  of  the  annual  Medicare 
payments  received  by  the  HHA  during 
its  fiscal  year  is  generally  a  reasonable 
percentage  on  which  to  base  the  amount 
of  the  bond,  subject  to  the  statutory 
minimum  of  $50,000.  By  using  15 
percent  of  the  amount  of  annual 
Medicare  payments,  the  amount  of  the 
surety  bond  and  the  premium  for  the 
surety  bond  are  directly  tied  to  the 
amount  of  Medicare  payments  received 
by  the  HHA.  As  stated  earlier,  in  1993 
overpayments  were  4  percent  of  total 
Medicare  payments  made  to  all  HHAs. 
In  1996,  overpayments  were  7  percent  of 
total  Medicare  payments  made  to  all 
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owed  to  the  pre 
this  percentage  i 
with  an  insurant 
However,  we ; 
percent  standar 


HHAs.  Of  coursH,  the  percentage  of 
overpayments  t^ltotal  payments  for  a 
particular  HHA  Could  be  significantly 
higher.  Howeveh  we  believe  that  the  15 
percent  standard  is  a  generally 
reasonable  level  and  will  usually  ensure 
that  we  recover  Hiost  uncollectible 
overpayments.  A4so.  we  believe  that  the 
15  percent  is  a  ijejasonable  percentage  on 
which  to  base  ini  amount  of  the  bond, 
since  it  would  not  be  too  high  as  to  be 
a  barrier  for  small  companies,  yet  high 
enough  to  provide  the  Trust  Funds  with 
a  reasonable  ability  to  recover  debts 
■am.  In  determining 
lount,  we  consulted 
_  industry  trade  group. 
:|ignize  that  the  15 
llmay  be  insufficient  for 
HHAs  that  incur  large  overpayments. 
Therefore,  instead  of  applying  the  15 
percent  standard  to  such  HHAs,  we  may 
require  a  bond  grater  than  15  percent 
of  annual  payments  if  the  HHA's 
overpayments  exceed  that  percentage  of 
payments. 

Section  489.66  j(" Additional 
requirements  of  jthe  surety  bond") 
specifies  the  baseis  under  which  the 
Surety  becomes  liable  to  pay  HCFA 
imder  the  bond.  land  the  conditions 
under  which  the  Surety's  guarantee  to 
HCFA  under  the  pond  is  not 
extinguished.  Although  a  surety  bond 
requirement  has  been  implemented  in 
other  Federal  government  agencies,  it  is 
new  to  us  as  an  element  of  program 
administration.  Tnerefore,  we  believe 
that  in  order  to  provide  maximum 
protection  to  Meciicare,  it  is  our 
obligation  to  prbvjide  specific  guidance 
to  the  HHAs  as  tbjthe  terms  that  must 
be  included  in  th^  bond. 

In  §  489.67  ("SJiibmission  date  and 
term  of  the  bond n)  we  specify  when 
HHAs  must  submit  their  initial  and 
subsequent  sureW  bonds.  We  believe 
neither  a  multi-yp|ar  bond  nor  a 
continuous  bond  gives  Medicare  the 
level  of  protection  of  a  one-year  bond. 
The  Medicare  paUnents  received  by 
HHAs  change  yearly,  usually  increasing. 
Thus,  a  one-year 'bond  makes  it  easier  to 
administratively  Ije  the  required  bond 
amount  with  a  p^icular  year's 
Medicare  payments,  helping  to 
eliminate  confusion  for  the  HHA,  the 
Surety,  and  us  if  we  denjand  payment 
from  the  Surety,  ^e  chose  for  an  initial 
term  of  the  bond  a  period  from  January 
1, 1998  to  the  clo^  of  each  HHA's 
current  fiscal  yean  ("Current"  means  as 
of  January  1, 199^,  and  not  as  the  date 
of  the  publicatiortlof  the  rule.) 

In  §  489.68  ("Eflect  of  failure  to 
obtain,  maintain, [jind  timely  file  a 
surety  bond")  we|itate  that  failure  to 
obtain  a  surety  b(itid  in  accordance  with 
this  rule  is  a  suffidient  basis  for  us  to 


terminate  an  HHA's  provider  agreement 
or  for  us  to  refuse  to  enter  into  such  an 
agreement.  Such  a  policy  is  an 
administratively  efficient  means  of 
enforcing  the  surety  bond  requirement 
while  affording  participating  HHAs  and 
HHAs  that  wish  to  participate  in 
Medicare  appropriate  rights  of  due 
process  as  specified  in  42  CFR  part  498. 

In  §489.69  ("Evidence  of 
compliance")  we  specify  that  we  may,  at 
any  time  and  in  a  manner  we  choose, 
require  an  HHA  to  demonstrate  that  the 
HHA  is  in  compliance  with  the  surety 
bond  requirements.  We  also  provide 
that  the  failure  of  the  HHA  to 
demonstrate  such  compliance  is 
sufficient  reason  to  terminate  the  HHA's 
provider  agreement  or  refuse  to  enter 
into  such  an  agreement.  We  believe  that 
in  order  to  ensiu«  that  an  HHA  not  only 
obtains  a  surety  bond  but  also  that  it 
does  not  terminate  the  bond  during  the 
bond's  one-year  term,  it  is  necessary 
that  we  have  the  abiUty  to  make  sure  the 
bond  is  still  in  effect.  In  addition, 
conditions  may  arise,  such  as  the  Surety 
terminating  its  business  operations, 
where  the  bond  may  become 
unenforceable.  Therefore,  in  order  to 
safeguard  our  ability  to  recover  on 
unpaid  debts  from  HHAs,  a  method  is 
needed  to  ascertain  the  continuing 
validity  of  the  financial  security 
represented  by  the  bond  we  have  been 
furnished. 

Also,  if  the  Surety's  liability  is 
renewed  each  year  up  to  the  limit  of  the 
surety  bond,  any  penalties  and 
assessments  have  a  greater  opportunity 
of  being  repaid  by  the  HHA.  If  a  one- 
year  bond  is  required,  it  is  easier  to  link 
the  Surety's  liability  with  a  particular 
term  of  the  bond  and  the  fiscal  year. 

In  §  489.70  ("Effect  of  payment  by  the 
Surety")  the  payment  by  the  Surety  to 
HCFA  on  the  bond  constitutes 
collection  of  the  unpaid  claim  or  unpaid 
civil  money  penalty  or  assessment  owed 
by  the  HHA  and  is  a  sufficient  basis  for 
termination  of  the  HHA's  provider 
agreement.  We  believe  that  having  to 
resort  to  the  Surety  for  payment  of  a 
Medicare  debt  owed  by  the  HHA,  and 
having  the  Surety  acknowledge  our 
demand  for  payment  as  valid,  is  a 
sufficient  basis  to  conclude  that  the 
HHA  is  not  complying  with  the 
provisions  of  Title  XVIII  and  our 
implementing  regulations. 

In  §489.71  ("Surety's  standing  to 
appeal  Medicare  determinations")  we 
specify  that  a  Surety  has  the  same 
appeal  rights  of  the  HHA,  provided  the 
Surety  has  paid  us  under  the  surety 
bond,  the  HHA  has  assigned  its  right  of 
appeal  to  the  Surety,  and  the  Surety 
satisfies  all  jurisdictional  and 
procedural  requirements  that  applied  to 


the  HHA.  By  extending  appeal  rights  to 
the  Siu^ty  in  this  manner,  we  are 
further  protecting  it  from  improper 
financial  loss  in  those  cases  where  the 
HHA  did  not  exercise  the  HHA's  appeal 
rights  and  our  demand  for  and  receipt 
of  payment  under  the  bond  was 
erroneously  determined. 

In  §  489.72  ("Effect  of  review 
reversing  HCFA's  determination")  we 
specify  that  if  a  Surety  has  paid  HCFA 
on  the  basis  of  a  Medicare  debt  incurred 
by  an  HHA  and  the  HHA  (or  the  Surety) 
successfully  appeals  HCFA's 
determination  that  was  the  basis  of  the 
debt  (and  the  Surety's  payment),  then 
HCFA  will  refund  to  the  Surety  the 
amount  that  the  Surety  paid  to  HCFA  to 
the  extent  such  amouint  relates  to  the 
successful  appeal,  provided  all  review, 
including  judicial  review,  has  been 
completed  on  the  matter.  We  believe 
this  provision  protects  the  Surety  fit)m 
undue  financial  loss  due  to  error  on  our 
part. 

In  §  489.73  ("Incorporation  into 
existing  provider  agreements")  we 
specify  that  the  requirements  of  Subpart 
F  of  Fart  489  are  deemed  incorporated 
into  existing  HHA  provider  agreements 
effective  January  1, 1998.  Due  to  the 
BBA  '97,  we  must  incorporate  the  HHA 
surety  bond  requirement  into  all  HHA 
provider  agreements  by  January  1, 1998. 
Given  that  the  BBA  '97  was  enacted  in 
August  1997,  we  find  that  the  only 
practicable  means  to  accomplish  this 
task  in  timely  fashion  is  by  our 
regulatory  authority. 

In  new  §  413.92  we  specify  that  the 
costs  incurred  by  a  HHA  to  obtain  a 
surety  bond  are  not  included  as 
allowable  Medicare  costs.  This 
provision  implements  section  4312(b)(2) 
of  the  BBA  '97  which  amended  section 
1861(v)(l)(H)  of  the  Act  to  exclude  the 
cost  of  these  surety  bonds  as  a 
reimbursable  cost  imder  Medicare. 

B.  Surety  Bonds  Requirements  Under 
Medicaid 

We  have  established  a  new  §441.16 
(the  previous  §  441.16  is  redesignated  as 
§441.17)  to  specify-  the  prohibition  on 
FFP  in  expenditures  for  home  health 
services  unless  the  HHA  meets  the 
surety  bond  requirements.  In  this 
section,  we  also  include  the  surety  bond 
requirements  specific  to  Medicaid. 

As  discussed  earlier,  generally,  we  are 
adopting  the  surety  bond  requirements 
under  Medicare  for  the  requirements 
under  Medicaid.  However,  there  are 
program  differences  that  require 
changes  to  the  Medicare  program 
requirements  and  are  reflected  in  the 
discussion  below  of  the  changes  to  the 
Medicaid  regulations. 
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In  §  441.16(a)  we  define  the  terms 
"assets",  "participating  home  health 
agency",  "surety  bond",  and 
"uncollected  overpayment"  as  these 
terms  apply  to  Medicaid.  Section 
441.16(b)  contains  the  prohibition  on 
FFP  provision.  Section  441.16(c) 
includes  the  basic  requirement  for  the 
HHA  to  obtain  a  surety  bond  and 
furnish  a  copy  of  the  bond  to  the 
Medicaid  agency. 

Section  441.16(d)  allows  government- 
operated  HHAs,  under  certain 
conditions,  to  be  exempt  from  the  surety 
bond  requirements  under  Medicaid  as 
we  have  allowed  them  under  Medicare 
except  that  we  have  not  included 
provisions  for  unpaid  civil  money 
penalties  or  assessments  and  having 
claims  referred  to  the  Department  of 
Justice  or  the  General  Accounting  Office 
(which  are  not  applicable  under 
Medicaid).  In  §  441.16(e),  we  define  the 
parties  to  the  bond. 

Under  paragraph  (f)(1)  of  §  441.16.  we 
stipulate  that  an  HHA  may  obtain  a 
surety  bond  only  from  an  authorized 
surety.  We  have  expanded  the  Medicare 
provision  on  the  definition  of  an 
authorized  surety  for  Medicaid  purposes 
to  allow  the  Medicaid  agency  to  include 
any  other  conditions  that  the  Medicaid 
agency  considers  necessary  for  the 
proper  and  efficient  administration  of 
the  program.  We  also  have  included  the 
Medicare  criteria  for  determining  an 
unauthorized  surety  under  paragraph 
(f)(2). 

Under  paragraph  (f)(3)  of  §441.16,  we 
have  allowed  the  Medicaid  agency  to 
specify  the  manner  by  which  public 
notification  of  a  determination  of  an 
unauthorized  Surety  is  given  and  the 
effective  date  of  the  determination 
instead  of  the  determination  being 
published  in  the  Federal  Register. 

In  §441. 16(g),  we  stipulate  that  the 
amount  of  the  bond  must  be  $50,000  or 
15  percent  of  the  annual  Medicaid 
payments  made  to  the  HHA  by  the  State 
Medicaid  agency  for  home  health 
services  furnished  for  which  FFP  is 
available,  whichever  is  greater.  The 
computation  of  the  15  percent  for 
participating  HHAs  is  to  be  done  by  the 
State  Medicaid  agency  on  the  basis  of 
Medicaid  payments  made  to  the  HHA 
for  the  most  recent  annual  period  for 
which  information  is  available  as 
specified  by  the  State  Medicaid  agency. 
Likewise,  the  computation  of  15  percent 
for  an  HHA  that  seeks  to  become  a 
participating  HHA  by  obtaining  assets  or 
ownership  interest  is  computed  using 
the  most  recent  annual  period  as 
specified  by  the  State  Medicaid  agency. 
The  15  percent  computation  does  not 
apply  to  an  HHA  that  seeks  to  Ijecome 
a  participating  HHA  without  obtaining 


assets  or  ownership  interest.  However. 
we  recognize  that  the  15  percent 
standard  may  be  insufficient  for  HHAs 
that  incur  large  overpayments. 
Therefore,  instead  of  applying  the  15 
percent  standard  to  these  HHAs,  we  are 
providing  that  the  State  Medicaid 
agency  may  require  a  bond  greater  than 
15  percent  of  annual  payments  if  the 
HHA's  overpayments  exceed  that 
percentage  of  payments. 

In  paragraph  (n)  of  §  441.16  we 
include  the  same  Medicare  provisions 
on  the  surety's  liability  for  hill  and 
timely  payment  of  the  HHA's  unpaid 
overpayments,  up  to  the  stated  amount 
of  the  bond,  plus  accrued  interest,  as 
applicable,  for  which  the  HHA  is 
responsible.  However,  we  do  not 
include  provisions  relating  to  unpaid 
civil  money  peiialties  or  assessments, 
which  are  not  imposed  by  us  or  the 
States  with  respect  to  Medicaid.  This 
section  also  includes  the  conditions 
under  which  the  Surety's  liability  is  not 
extinguished. 

In  paragraph  (h)(1)  we  have  specified 
the  submission  dates  and  terms  of  the 
bond.  For  all  participating  HHAs,  we 
have  made  the  initial  term  of  the  bond 
to  be  effective  from  January  1, 1998 
through  a  date  specified  by  the  State 
Medicaid  agency.  For  subsequent  terms, 
we  have  provided  that  the  State  may 
specify  the  date  by  which  a  bond  must 
be  submitted,  and  that  the  term  will  be 
effective  for  an  annual  period  as 
specified  by  the  Medicaid  agency.  We 
require  that  an  HHA  that  seeks  to 
become  a  participating  HHA  must 
submit  a  surety  bond  before  a  provider 
agreement  under  §431.107  of  the 
Medicaid  regulations  can  be  entered 
into.  An  HHA  that  experiences  a  change 
of  ownership  (as  "change  of  ownership" 
is  defined  by  the  State  Medicaid  agency) 
must  submit  a  surety  bond  effective  the 
date  of  the  change  of  ownership  for  a 
term  through  a  date  specified  by  the 
State  Medicaid  agency.  We  also  require 
that  a  government-operated  HHA  that 
does  not  qualify  for  waiver  submit  a 
surety  bond.  In  addition,  we  require  that 
an  HHA  that  obtains  a  replacement 
surety  bond  froni..a  different  surety  to 
cover  the  remainiftg  term  of  a  previously 
obtained  bond  must  submit  the  new 
surety  bond  to  the  State  Medicaid 
agency  within  60  days  (or  s^^ch  earlier 
date  as  the  State  Medicaid  agency  may 
specify)  of  obtaining  it  from  the  new 
Surety  for  an  annual  term  specified  by 
the  State  Medicaid  agency. 

Section  441.16(j)  specifies  the  effect  of 
an  HHA's  failure  to  obtain,  maintain, 
and  timely  file  a  surety  bond.  Section 
441.16(k)  specifies  that  the  State 
Medicaid  agency  may  require  an  HHA 
to  furnish  further  evidence  of 


compliance  with  the  surety  bond 
requirement  and  also  specifies  actions 
the  Medicaid  agency  may  take  if  the 
HHA  fails  to  furnish  it  with  such 
evidence  of  compliance.  Section 
441.16(1)  allows  the  Medicaid  agency  to 
establish  procedures  for  granting  or 
denying  appeal  rights  to  sureties  since 
the  Medicare  appeal  procedures  would 
not  be  applicable  for  State  agencies. 

C.  Capitalization 

We  are  adding  new  §  489.28  to 
establish  an  initial  reserve  operating 
fund  requirement  for  HHAs  that  are 
seeking,  for  the  first  time,  to  participate 
in  the  Medicare  program  on  or  after 
January  1. 1998.  Under  this 
requirement.  HCFA.  through  its 
intermediaries,  will  determine  the 
amount  of  reserve  funds  that  each  new 
HHA  is  required  to  have  before 
becoming  certified  in  the  Medicare 
program.  We  are  also  revising  the 
Medicaid  regulations  at  §  44D.70(d). 
which  already  apply  the  Medicare  HHA 
requirements  for  participation  to 
Mediceiid.  to  reference  the  Medicare 
capitalization  requirement  jn  §  489.28. 
This  initial  reserve  operating  fund 
requirement  is  to  ensure  that  the  HHA 
will  be  able  to  operate  for  three  months 
after  becoming  certified  to  participate  as 
a  Medicare  provider  of  services.  The 
required  amount  is  based  on  the  average 
cost  per  visit  of  comparable  new  HHAs. 
using  data  from  submitted  cost  reports   . 
from  those  HHAs  for  the  first  full  year 
of  operation.  The  HHA  must  provide 
proof  that  it  has  the  funds  to  meet  the 
requirement,  with  no  more  than  50 
percent  of  the  funds  being  borrowed 
funds,  and  that  the  funds  are 
immediately  available. 

The  purpose  of  this  requirement  is  to 
establish  the  financial  stability  of  HHAs 
newly  entering  the  Medicare  program 
and  thus  to  assure  quality  of  care  to  the 
HHA's  patients,  including  Medicare 
beneficiaries.  The  requirement  is  being 
established  in  order  to  increase  the 
likelihood  of  the  viability  of  an  HHA 
entering  the  program  and  to  minimize 
situations  that  could  adversely  affect  the 
health  and  safety  of  its  patients.  Lack  of 
adequate  initial  reserve  operating  funds, 
that  is.  undercapitalization,  sets  up  a 
new  HHA  for  potential  problems  from 
the  beginning,  exposes  Medicare  ta 
unnecessary  risk,  and  can  adversely 
affect  the  quality  of  care  to  the  HHA's 
patients.  We  are  establishing  the 
requirement  now  because  we  believe  it 
is  urgently  needed,  particularly  in  light 
of  the  findings  of  the  Office  of  Inspector 
General  that  problem  HHAs  entering  the 
Medicare  program  are  ahnost  always 
undercapitalized — often  with  not  even 
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enough  cash  on  fajand  to  meet  the  first 
payroll.  i 

VI.  Collection  oflnfonnatioii 
Requirements   1 

Under  the  Paperwork  Reduction  Act 
of  1995.  agendei  fare  required  to  provide 
a  60-day  notice  i^  the  Federal  Rioter 
and  solicit  publib  comment  before  a 
collection  of  infohnation  requirement  is 
submitted  to  thelpffice  of  Management 
and  Budget  (OMp)  for  review  and 
approval.  In  ordf^  to  fairly  evaluate 
whether  an  infoi^iiation  collection 
should  be  approied  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we  - 
solicit  coEfunent  on  the  followins  issues: 

•  Whether  thei  information  collection 
is  necessary  and  ^Iseful  to  cany  out  the 
proper  functions  of  the  agency; 

•  The  accuiracy  of  the  agency's 
estimate  of  the  informaticm  collection 
burdoi:  \  | 

•  Hie  quality.  Iittility.  and  clarity  of 
the  information  t)Q  be  collected:  and 

•  RecommendMions  to  minimize  the 
information  collection  burden  on  the 
affected  public,  if^luding  automated 
collection  techni^es. 

We  are.  howevelr.  requesting  an 
emergency  review  of  this  final  rule  with 
comment  period.l  In  compliance  with 
section  3506(c)(^|A)  of  the  Paperwork 
Reduction  Act  off  1995.  we  are 
submitting  to  the  dffice  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  lelmergency  review.  We 
are  requesting  anlfmergency  review 
because  the  collep^ion  of  this 
information  is  nejeided  before  the 
expiration  of  the  dormal  time  limits 
under  OMB's  regiOations  at  5  CFR  part 
1320.  to  ensure  compliance  with  section 
4312(b)  and  4724(b)  of  DBA  '97  which 
requires  Medicare  and  Medicaid 
participating  HHAis  to  secure  a  surety 
bond,  as  of  Januan  1, 1998.  in  order  to 
continue  patticipmion  in  the  Medicare 
and  Medicaid  prcMprams.  We  cannot 
reasonably  corap^  with  normal 
clearance  procedures  because  public 
harm  is  likely  to  result  if  the  agency 
cannot  enforce  th^  capitalization 
requirement  to  prevent  undercapitalized 
HHAs  frcMn  entermg  the  Medicare 
program  or  cannot  |  enforce  the  surety 
bond  requirements  of  the  BBA  '97  in 
order  to  protect  the  Federal  government 
(especially  the  Medicare  Trust  Funds) ' 
fix>m  losses  due  t(|  uncollectible  debts 
incurred  by  HHAs] 

HCFA  is  requesting  OMB  review  and 
approval  of  this  c^lection  within  3 
working  days  from  the  date  of 
publication  of  thi$  {regulation,  with  a 
180-day  approval  [period.  Written 
comments  and  recikmmendations  will  be 
accepted  from  thet  public  if  received  by 


the  individuals  designated  below  within 
2  working  days  from  the  date  of 
publication  of  this  regulation. 

Ehiring  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these      ' 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emetsency  approval. 
We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  praviaons 
summarized  below  that  contain 
information  collection  requirements: 

Section 441.16    Homenealth agency 
requirements  for  surety  bonds.  Section 
441.16(h)(3)(i)  requires  that  a  Surety 
must  furnish  the  Medicaid  agency  with 
notice  of  any  action  by  the  HHA  or  the 
Surety  to  terminate  or  limit  the  scope  or 
term  of  the  bond  and  that  such  notice 
must  be  furnished  not  later  than  10  days 
after  the  date  of  notice  of  such  action  by 
the  HHA,  or  not  later  than  60  days 
before  the  effective  date  of  the  action  by 
the  Surety. 

The  burden  associated  with  this 
requirement  is  the  time  required  for  a 
Surety  to  provide  ■  State  Medicaid 
agency  with  a  notice  no  later  than  10 
dkys  after  any  action  by  the  HHA  or  the 
Surety  to  terminate  or  linut  the  scope  or 
term  of  the  Ixmd.  HCFA  met  with  surety 
bond  industry  representatives  to  discuss 
the  time  and  effort  associated  with 
furnishing  a  notice  to  terminate  or  limit 
the  scope  or  term  of  a  bond.  It  is 
estimated  that  less  than  1  percent  (80 
entities)  of  all  8.062  participating  HHAs 
will  terminate  or  limit  the  scope  or  term 
of  a  bond.  It  is  also  estimated  that  it  will 
take  a  surety  company  5  minutes  to 
generate  and  furnish  a  notice  of  such 
action  (80  entities  *  5  minutes  =  400 
minutes  or  7  hours). 

Section  441.16(i)  requires  each 
participating  HHA  that  is  not  exempted 
by  paragraph  (d)  of  this  section  to 
submit  to  the  Medicaid  agency  an  initial 
surety  bond  by  February  27. 1998. 
effective  for  the  term  January  1. 1998. 
through  a  date  specified  by  the  State 
Medicaid  agency  and  for  subsequent 
terms  annually  thereafter  by  a  date  as 
the  Medicaid  agency  may  specify, 
effective  for  an  annual  period  specified 
by  the  Medicaid  agency. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  participating  HHA  to  furnish  ihe 
Medicaid  agency  a  copy  of  a  surety 
bond  with  original  signatures  on  an 
annual  basis.  It  is  estimated  that  it  will 
take  8,062  providers  5  minutes  for  an 
annual  burden  of  40.310  minutes  =  672 
hours. 

Section  441.16(i)(2)(i)  requires  that 
HHAs  seeking  to  become  a  Medicaid 


participating  HHA  must  submit  a  surety 
bond  bisfore  a  provider  agreement 
described  imder  8  431.107  of  this 
subchapter  can  be  entered  into. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  HHA  seeking  Medicaid 
participation  to  furnish  the  State  agency 
with  a  copy  of  a  surety  bond  with 
original  signatures.  It  is  estimated  that  it 
will  take  900  new  providers  5  minutes 
for  an  anmul  burden  of  4,500  minutes 
that  is  75  hours. 

Section  441.16(iX3)  requires  an  HHA 
that  undergoes  a  change  of  ownership  to 
furnish  the  State  agency  with  a  copy  of 
a  surety  bond  with  original  signatures 
effective  ttom  the  date  of  the  change  of 
ownership. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  participating  HHA  that  undergoes 
a  change  in  ownership  to  furnish  the 
Medicaid  agency  a  copy  of  a  surety 
bond  with  original  signatures.  It  is 
estimated  that  it  will  take  287  providers 
5  minutes  for  an  annual  burden  of  1.435 
minutes^hat  is  24  hours. 

Section  441.16(i)(4)  requires  that  a 
government-operated  HHA,  that  as  of 
January  1, 1998  meets  the  criteria  for 
waiver  of  the  requirements  of  this 
section  but  thereafter  is  detennined  by 
the  Medicaid  agency  to  not  meet  such 
criteria,  must  submit  a  surety  bond 
within  60  days  after  it  receives  notice 
from  the  Medicaid  agency  that  it  no 
longer  meets  the  criteria  for  waiver. 

Tne  burden  associated  with  this 
requirement  is  the  time  required  for 
each  government-operated  HHA  that  no 
longer  meets  the  criteria  for  waiver  to 
furnish  the  State  agency  a  copy  of  a 
surety  bond  with  original  signatures.  It 
is  estimated  that  on  an  annual  basis  less 
then  10  entities  will  be  required  to 
comply  with  this  information  collection. 

Section  441.16(i)(5)  requires  that  an 
HHA  that  obtains  a  replacement  surety 
bond  from  a  different  Surety  to  cover 
the  remaining  term  of  a  previously 
obtained  bond  must  submit  the  new 
surety  bond  to  the  Medicaid  agency 
within  60  days  (or  such  earUer  date  as 
the  Medicaid  agency  may  specify)  of 
obtaining  it  from  the  new  Surety  for  a 
term  specified  by  the  Medicaid  agency. 

The  Durden  associated  with  this 
requirement  is  the  time  required  for 
each  HHA  that  obtains  a  replacement 
surety  bond  to  furnish  the  State  agency 
with  a  copy  of  a  surety  bond  with 
original  signatures.  It  is  estimated  that  it 
will  take  80  providers  5  minutes  for  an 
annual  biutien  of  400  minutes,  that  is, 
7  hours. 

Section  489.28    Required  proof  of 
availability  of  initial  reserve  operating 
funds.  In  summary,  the  information 
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collection  requirements  for 
capitalization  referenced  in  §489.28 
requires  that  an  HHA  seeking  to 
participate  in  the  Medictire  and/ot 
Medicaid  program  on  or  after  January  1, 
1998,  must  demonstrate  that  it  has 
sufficient  capital,  that  is,  "initial  reserve 
operating  funds,"  to  operate  for  the 
initial  three  months  of  its  participation 
in  the  program.  In  particular,  the  HHA 
must  provide  HCFA  or  the  State 
Medicaid  agency  a  copy  of  the 
statement(s)  of  the  HHAs  savings, 
checking,  or  other  account(s)  which 
contain  the  funds,  (e.g.  cash,  cash 
equivalents,  borrowed  funds  or  line  of 
credit)  accompanied  by  an  attestation 
from  an  officer  of  the  bank  or  other 
financial  institution  that  the  funds  are 
in  the  account(s)  and  are  immediately 
available. 

We  estimate  that  the  annual  number 
of  HHAs  submitting  this  information  to 
be  900,  based  on  the  average  number  of 
new  HHAs  entering  the  Medicare  and/ 
or  Medicaid  program  from  1994  through 
1996.  An  HHA,  whether  it  requests 
participation  in  both  Medicare  ^d 
Medicaid,  or  in  one  program  only,  will 
have  to  submit  this  information  only 
once.  We  estimate  this  activity  to  take 
approximately  900  entities  30  minutes 
for  an  annual  burden  of  450  hours. 

Section  489.66    Additional 
requirements  of  the  surety  bond.  Section 
489.66  (cXD  provides  that  the  Surety's 
liability  on  the  bond  is  not  extingui^ed 
unless,  in  the  event  the  HHA  or  the 
Surety  takes  any  action  to  terminate  or 
limit  the  scope  or  term  of  the  bond,  the 
Surety  furnishes  us  with  notice  of  such 
action  not  later  than  10  days  after 
receiving  notice  of  such  action  by  the 
HHA,  or  not  later  than  60  days  before 
the  effective  date  of  such  action  by  the 
Surety. 

The  burden  associated  with  this 
requirement  is  the  time  required  for  a 
Surety  to  provide  Medicare  with  a 
notice  no  later  than  10  days  after  any 
action  by  the  HHA  or  the  Surety  to 
terminate  or  limit  the  scope  or  term  of 
the  bond.  It  is  estimated  that  less  than 
1  percent  (80  entities]  of  all  8,062 
participating  HHAs  will  terminate  or 
limit  the  scope  or  term  of  a  bond.  It  is 
also  estimated  that  it  will  take  a  surety 
company  5  minutes  to  generate  and 
furnish  a  notice  of  such  action  (80 
entities  at  5  minutes  =  400  minutes  or 
7  hours). 


Section  489.67    Submission  date  and 
term  of  the  bond.  Section  489.67(a) 
requires  each  participating  HHA  that 
does  not  meet  the  criteria  for  waiver 
under  §489.62  must  submit  to  HCFA.  in 
such  a  form  as  HCFA  may  specify,  a 
surety  bond  by  February  27, 1998, 
effiective  for  the  term  beginning  January 
1, 1998,  throu^  the  end  of  the  HHA's 
fiscal  year  and  far  subsequent  terms  not 
later  than  30  days  before  the  HHA's 
fiscal  year,  effective  for  a  term 
concurrent  with  the  HHA's  fiscal  year. 

The  burden  associated  with  this 
requixement  is  the  time  required  for 
each  Medicare  participating  HHA  to 
furnish  HCFA  a  copy  of  a  siuety  bond 
with  original  signatures  on  an  annual 
basis,  h  is  estimated  that  it  will  take 
8,062  providers  5  minutes  for  an  annual 
burden  of  40,310  minutes  =  672  hours. 

Section  489.67(b)(1)  requires  that  an 
HHA  seeking  to  become  a  participating 
HHA  must  submit  a  surety  bond  with  its 
enrollment  application  (Form  HCFA- 
855,  OMB  number  0938-0685). 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  HHA  seeking  Medicare 
participation  to  furnish  us  a  copy  of  a 
surety  bond  with  original  signatures.  It 
is  estimated  that  it  will  take  900  new 
providers  5  minutes  for  an  annual 
burden  of  4,500  minutes  that  is  75 
hours. 

Section  489.67(c)  requires  an  HHA 
that  undergoes  a  change  of  ownership  to 
furnish  HQ^A  a  copy  of  a  surety  bond 
with  original  signatures  effective  from 
the  date  of  the  change  of  ownership. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  participating  HHA  that  experiences 
a  change  of  ownership  to  furnish  HCFA 
a  copy  of  a  surety  bond  with  original 
signatures.  It  is  estimated  that  it  will 
take  287  providers  5  minutes  for  an 
annual  burden  of  1,435  minutes,  that  is, 
24  hours. 

Section  489.67(d)  requires  that  a 
government-operated  HHA,  that  as  of 
January  1, 1998  meets  the  criteria  for 
waiver  under  §  489.62  but  thereafter  is 
determined  by  HCFA  to  not  meet  such 
criteria,  must  submit  a  surety  bond 
within  60  days  after  it  receives  notice 
from  HCFA  that  it  no  longer  meets  the 
criteria  for  waiver. 

The  burden  associated  with  this 
requirement  is  the  time  required  for 
each  government-operated  HHA  that  no 

Estimated  Annual  Burden 


longer  meets  the  criteria  for  waiver  to 
furnish  HCFA  a  copy  of  a  surety  bond 
with  original  signatiues.  It  is  estimated 
that  on  an  annual  basis  less  then  10 
entities  will  be  required  to  comply  with 
this  information  collection. 

Section  489.67(e)  requires  that  ai) 
HHA  that  obtains  a  replacement  surety 
bond  frtHn  a  different  Surety  to  cover 
the  remaining  term  of  a  previously 
obtained  bond  must  submit  the  new 
surety  bond  to  HCFA  within  30  days  of 
obtaining  it  from  the  new  Surety. 

The  burden  associated  with  this 
reqiiirement  is  the  time  required  for 
each  HHA  that  obtains  a  replacement 
surety  bond  to  furnish  HCFA  a  copy  of 
a  surety  bond  with  original  signatiires. 
It  is  estimated  that  it  will  take  80 
providers  5  minutes  for  an  annual 
burden  of  400  minutes,  that  is,  7  hours. 

As  a  note,  the  provider/supplier 
enroUment  forms  HCFA-655.  HCFA- 
855C.  HCFA-855R.  and  related 
instructions,'which  are  currently 
approved  under  OMB  Approval  No. 
0938-0685.  are  in  the  process  of  being 
revised  to  incorpwate  the  relevant  HHA 
siirety  bond  requirements  reflected  in 
this  r^julation.  In  particular,  an 
emergency  clearance  of  these 
informati(Hi  collection  requirements  was 
also  requested  by  HCFA.  A  notice  was 
published  in  the  Federal  Register  on 
December  18, 1997.  requesting  that 
OMB  approve  the  revised  collection  by 
December  31, 1997.  In  that  notice  the 
public  was  given  bom  the  date  of  the 
notice's  publication,  imtil  December  29. 
1997  to  comment  on  the  proposed 
collection.  It  should  be  noted  that  these 
emergency  clearances  sought  by  HCFA 
would  have  a  maximum  approval 
period  of  6  months  from  the  date  of 
OMB  approval.  Also,  the  addendum  to 
this  regulation  displays  the  revised 
HCFA-855,  HCFA-855R,  HCFA-855C, 
and  related  instructions  diat  will 
implement  the  surety  bond 
requirements,  which  were  submitted  to 
OMB  for  emergency  approval.  We 
continue  to  solicit  comment  on  these 
forms  and  instructions. 

The  table  below  indicates  the  annual 
number  of  responses  for  each  regulation 
section  in  this  proposed  rule  containing 
information  collection  requirements,  the 
average  burden  per  response  in  minutes 
or  hours,  and  the  total  aimual  burden 
hours. 


CFR  section 


441.16(h)(3){i) 


Responses 


80 


Average 

burden  per 

response 

(minutes) 


Annual  bur- 
den hours 


UMI 
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441.16(0  •.•• 
441.16(0(2)0) 
441.16(0(3)  .. 
441.16(0(5)  .. 

489.28 

489.66(c)(1)  . 

489.67(a)  

488.67(b)(1)  . 
488.67(c)  ..... 
489.67(e)  .... 

Total  


Estimated  Annual  Burden— Continued 


CFR  section 


Responses 


8.062 

900 

287 

80 

900 

80 

8.062 

900 

287 

80 


Average 

burden  per 

response 

(Rinules) 


5 
30 
5 
5 
5 
5 
5 
5 
5 
5 


Annual  bur- 
den hours 


672 
75 
24 

7 

450 

7 

672 

75 

24 

7 


2.020 


We  have  sul»|itted  a  copy  of  this  final 
rule  with  crann^nt  to  OMB  for  its 
review  of  the  iq^ofrmatifHi  collection 
requiremeDt.  These  requirements  are  not 
effective  until  tfaiey  have  been  approved 
by  OMB.  A  notice  will  be  published  in 
the  Federal  Register  when  approval  is 
obtained. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  t0  the  following: 

Health  Care  RUiandng 
Administration^  Office  of  Information 
Services,  Infoniii#tion  Technology 
Investment  Management  Ckoup. 
Division  of  HC7A  Enterprise  Standards, 
Room  C2-26-17.  7500  Security 
Boulevard.  Baltiiiore.  MD  21244-1850. 
Attn:  John  Burke  HCrA-1152-FC  Fax 
number:  (410)  7B6-1415 

and,  I 

Office  of  Informjation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Room  10235,  New  Executive 
Office  Building  Washington,  D.C. 
20503,  Attn.:  Alison  Herron  Eydt. 
HCTA  Desk  OiflBcer  Fax  numbers: 
(202)  395-6974  or  (202)  395-5167. 


Vn.  Impact  Analyses 

A.  Regulatory  Iihbact  Analyses 

We  have  examined  the  impacts  of  this 
final  rule  with  copounent  period  under 
Executive  Order  (E.  O.)  12866,  the 
Unfunded  Manc^te  Reform  Act  of  1995, 
and  the  Regulatory  Flexibility  Act.  E.O. 
12866  directs  agiencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and«  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits. 
In  addition,  a  Regulatory  Impact 
Analysis  (RIA)  mUst  be  prepared  for 
major  rules  with!  economically 
significant  effects  ($100  million  or  more 
annually). 


The  Unfunded  Mandate  Reform  Act  of 
1995  requires  (in  section  202)  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
annual  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggrq^ate.  or 
by  the  private  sector,  of  $1(X)  million, 
llie  rule  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  The 
impact  on  the  private  sector  is  well 
below  the  $100  miUion  threshold. 

Consistent  with  the  Regulatory 
FlexibiUty  Act.  we  prepare  a  Regulatory 
Flexibili^  Analysis  (RFA)  unless  we 
certify  that  a  rule  wmild  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  RFA  is  to  include  a  justification  of 
why  action  is  being  taken,  die  kinds  and 
number  of  small  entities  which  the 
proposed  rule  will  affect,  and  an 
explanation  of  any  considered 
meaningful  options  that  achieve  the 
objectives  and  would  lessen  any 
significant  adverse  economic  impact  on 
the  small  entities.  For  purposes  of  the 
RFA,  HHAs  with  annual  revenues  of  $5 
million  or  less  and  non-profit 
organizations  are  considered  to  be  small 
entities.  Because  of  the  scope  of  this 
rule,  all  HHAs  will  be  affected,  but  we 
do  not  expect  that  effect  to  be 
significant.  Nonetheless,  we  have 
prepared  the  following  analysis,  which 
in  conjunction  with  other  material 
provided  in  this  preamble,  constitutes 
an  analysis  imder  the  Regulatory 
Flexibility  Act. 

The  following  regulatory  impact 
analysis  is  divided  into  three  parts  to 
discuss  separately  the  Medicare  siu«ty 
bond  requirement,  the  Medicaid  surety 
bond  requirement,  and  the 
capitalization  requirement. 


1.  Medicare  Surety  Bond  Regiilatory 
Impact  Analysis 

Section  4312(b)  of  BBA§'97  contains 
a  requirement  that  HHAs  obtain  a  surety 
bond  in  an  amount  not  less  than 
$50,000.  In  addition  to  using  the 
statutory  minimum  amount  of  the  bond 
as  a  floor,  we  link  the  required  amoimt 
of  the  surety  bond  to  the  amount  of 
Medicare  payments  we  make  to  the 
HHA  each  year  by  estabfishing  that  the 
bond  amount  equal  15  percent  of  such 
pa3rments.  However,  if  that  amoimt  is 
not  sufficient,  we  may  link  the  required 
amount  of  the  bond  to  Medicare 
overpayments.  We  believe  that  tying  the 
amoimt  of  the  bond  to  the  amoimt  of 
annual  payments  or.  when  necessary, 
the  amount  of  Medicare  overpayments 
will  better  protect  the  Trust  Funds  from 
losses  due  to  uncollectible  debts 
incurred  by  HHAs.  Although  we 
generally  require  a  bond  in  an  amount 
that  equals  15  percent  of  annual 
Medicare  payments,  we  recognize  the  15 
percent  standard  may  be  insufficient  for 
HHAs  that  incur  very  large 
overpayments.  Therefore,  instead  of 
applying  the  15  percent  standard  to 
such  HHAs,  we  may  require  a  bond 
greater  than  15  percent  of  annual 
pa)anents  if  the  HHA's  overpayments 
exceed  that  percentage  of  payments. 

We  believe  one  effect  ofour  rule  will 
be  to  encourage  inefficient  or  poorly 
managed  HHAs  to  reform  their  billing 
practices.  Also,  to  the  extent  some 
HHAs  are  intent  on  providing  excessive 
or  inappropriate  services  or  defrauding 
the  Medicare  program,  this  rule  may 
discourage  such  HHAs  from  continuing 
to  participate  in  the  Medicare  program. 
We  expect  to  have  a  "significant 
impact"  on  an  unknown  number  of  such 
entities,  effectively  preventing  some  of 
them  bom  repeating  their  past  aberrant 
billing  activities.  The  majority  of  HHAs 
will  not  be  significantly  affected  by  this 
rule.  In  addition,  we  believe  this  rule 
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reinforces  the  behavior  of  HHAs  that  are 
not  currently  billing  inappropriately,  by 
encouraging  them  to  continue  billing 
only  for  appropriate  Medicare  services. 
We  expect  reduction  in  unrecovered 
program  overpayments  as  a  result  of  this 
rule  either  by  having  debts  guaranteed 
by  a  surety  company,  or  by  high  risk 
businesses  being  unable  to  obtain  surety 
bonds  and,  thus,  being  unable  to  comply 
with  their  provider  agreements. 

Because  of  the  large  influx  of  HHAs 
(nearly  450  additional  HHAs  come  into 
the  Medicare  program  each  year)  and 
because  HHAs  will  be  able  to  furnish 
services  to  additional  beneficiaries,  we 
do  not  expect  an  adverse  effect  on 
Medicare  beneficiaries.  However,  we  do 
not  know  precisely  how  many  HHAs 
will  not  enter  the  Medicare  program 
because  of  these  requirements.  As  a 
result,  we  are  soliciting  comments  on 
these  foregoing  assertions  and 
assumptions. 


a.  Rationale  and  purposes.  We  believe 
an  HHA  is  an  essential  link  in  the  chain 
of  health  care  providers  needed  by 
Medicare  beneficiaries  to  achieve 
optimum  health.  However,  some  HHAs 
consistently  bill  Medicare 
inappropriately  and  incur  significant 
Medicare  overpayments.  Some  of  these 
overpayments,  amounting  to  hundreds 
of  millions  of  dollars,  are  never 
recovered.  This  rule  will  provide  better 
protection  of  Medicare  funds  by 
establishing  a  mechanism,  the  surety 
bond,  to  replenish  the  Medicare  Trust 
Funds  fi-om  the  losses  incurred  by 
unpaid  debts.  In  addition,  an  HHA's 
failure  to  comply  with  the  surety  bond 
requirement  will  provide  a  basis  for  us 
to  refuse  to  enter  into  or  to  terminate  a 
Medicare  provider  agreement.  We 
believe  that  such  HHAs  as  are  unable  or 
imwilling  to  obtain  a  surety  bond  are 
the  most  likely  HHAs  to  be  unable  or 


unwilling  to  repay  their  Medicare  debts. 
We  expect  this  rule  to  deter  HHAs  from 
abusive  billing  practices  and  from 
defrauding  the  Medicare  program  and, 
to  the  extent  certain  HHAs  are  not 
deterred,  the  surety  bond  required  by 
this  rule  furnishes  us  with  greater 
assurance  that  we  may  recover  on 
Medicare  debts.  Fraudulent  practices 
include  billing  the  Medicare  program 
for  services  that  were  not  furnished,  not 
furnishing  services  as  billed,  or  not  * 
furnishing  services  in  accordance  with 
Medicare  policies. 

Table  1  illustrates  the  total  claims 
paid  to  HHAs  from  1993  through  1996 
and  associated  overpayment 
information  for  those  years.  This  table 
illustrates  that  uncollected 
overpayments  have  been  rising 
significantly  both  in  absolute  dollar 
amounts  and  as  a  percentage  of  the 
original  amount  of  overpayment. 


' 

Table  1  .—Overpayments 

Year 

Annual  HHA 

claims  paid  to 

date 

Originai  amount  of 
overpayments 

Overpay- 
ment per- 
centage of 
claims  paid 

Current  uncol- 
lected overpay- 
ments 

Percent  of 
overpay- 
ments urv 
coflected 

1993  „ 

1994  

S9.710.473.021 
12,683,597,818 
15.430,623.631 
14.357.504.894 

S360.987.031 
567.570,313 
794.637.131 

1.061.157.961 

4 

4 
5 

7 

$17,976,042 
25.827.042 
98,646,416 

153.628.056 

5 

1995 : 

5 

1996 

12 

14 

b.  Costs.  According  to  a  home  health 
industry  source.  Medicare  accounts  for 
approximately  49  percent  of  the  average 
HHA's  revenue.  (The  approximate 
f>ercentage  amounts  for  other  revenue 
sources  are:  private  insurance — 4 
percent,  Medicaid— 24  percent,  and 
consumer's  out-of-pocket — 22  percent.) 

Table  2  shows  the  number  of 
participating  HHAs  by  Medicare 
reimbursement  ranges  and  demonstrates 
that  approximately  94  percent  of  all 
HHAs  were  paid  $5  million  or  less  by 
Medicare  in  1996.  Because  Medicare 
accounts  for  approximately  only  49 
percent  of  the  average  HHA's  total 
revenue,  we  estimate  that  approximately 
84  percent  of  these  HHAs  would  qualify 
as  small  eiltities  under  the  Regulatory 
Flexibility  Act.  We  estimate  that  these 
HHAs  would  have  a  total  annual  bond 
cost  of  approximately  $9.5  million  and 
an  average  annual  cost  per  HHA  of 
approximately  $1200. 


Table  2.— Total  Number  of  HHAs 
Arranged  by  Medicare  Payment 

[Dates  of  Service— January  to  December 
1996} 


Dollars  reimbursed 

Number 
of  HHAs 

>50.000 

744 

50.001-100.000 

452 

1 00,001-200.000 

735 

200.001-334.000  

767 

334.001-1 .000.000 _ 

1 .000.001-2.499,000 

2854 
2406 

2.500,000-5.000,000 

939 

5.000.001-10,000,000 

415 

10,000,001-20.000.000 

103 

20.000.001-30,000.000 _ 

30.000,001-40.000,000 

40.000.001-50.000.000  ..._ 

50,000.001-150.000.000  ._ 

20 
6 
2 
0 

>1 50.000.001  „ 

1 

Totals „ 

9444 

There  were  approximately  2800  non- 
profit HHAs  during  the  time  period 
specified  in  Table  2.  We  estimate  that 
all  but  150  of  them  were  reimbursed  less 
than  $5  million  and  are  already  part  of 
the  cost  estimate  developed  for  smeill 
businesses.  By  including  these  150  in 
the  small  business  category  there  would 


not  be  any  significant  change  to.the  cost 
estimates  already  developed. 

This  rule  will  require  an  HHA  to  have 
a  surety  bond  in  an  amoimt  that  is  the 
greater  of  $50,000  or  1 5  percent  of 
Medicare  payments  made  to  the  HHA  in 
the  most  recent  fiscal  year  for  which  a 
cost  report  is  accepted,  or  if  payments 
in  the  first  six  months  of  the  current 
fiscal  year  differ  from  such  an  amount 
by  more  than  25  percent,  then  the 
amoimt  of  the  bond  is  15  percent  of 
such  payments  projected  on  an 
annualized  basis.  However,  if  an  HHA's 
overpayment  in  the  most  recently 
accepted  annual  cost  report  exceeds  15 
percent.  Medicare  may  require  the  HHA 
to  secure  a  bond  up  to  or  equal  to  the 
amount  of  the  overpayment,  provided 
the  amount  of  the  bond  is  not  less  than 
$50,000.  We  believe  that  any  additional 
cost  attributable  to  the  percentage  of  the 
Medicare  reimbursement  calculation 
does  not  represent  a  significant 
economic  impact  on  most  HHAs  that 
will  be  required  to  purchase  a  surety 
bond  in  an  amount  greater  than  $50,000. 
Moreover,  those  HHAs  that  will  incur  a 
substantial  cost  for  obtaining  a  surety 
bond  are  those  few  HHAs  tl^t  generate 
Medicare  biUings  in  the  tens  of  milHons 
of  dollars  or  more.  In  order  to  have  some 
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reasonable  assur 
recover  a  signifit 
otherwise  unrecc 
debts,  we  believi 
percentage  of  toi 
payments  to  deti 


^nce  of.being  able  to 
ant  portion  of 
verable  Medicare 
{that  using  a 
jl  annual  Medicare 
line  surety  bond 
amounts  above  $^0,000  is  both 
reasonable  and  necessary.  Thus,  we 
have  chosen  alternatives  that  we  believe 
are  cost  effectiv^  Bnd  will  ensure  that 
HHAs  have  bondi  in  appropriate 
amounts.  Moreoiier,  we  believe  that  for 
most  HHAs  the  cpst  of  obtaining  a 
surety  bond  willj^e  outweighed  by  the 
benefits  gained  by  participating  in  the 
Medicare  prograni.  Thus,  the  surety 
bond  requirement  should  not  result  in 
substantial  changps  in  the  number  of 
well-managed  ait«[  appropriately-billing 
HHAs.  Nonetheleiss,  we  are  soliciting 
comments  on  sur$ty  bond  amounts  that 
would  strengthet' protection  to  the 
Medicare  progra^i^  and  be  cost  effective. 

We  believe  th$6 15  percent  is  a 
reasonable  percentage  on  which  to  base 
the  amount  of  th^  bond  since  it  would 
not  be  too  high  a  st  to  be  a  barrier  to  entry 


Dollan 


reimbursed 


«50,000  

50.001-100,001  .. 

100.001-200,000 

200,001-334,000 

334,001-1.000,000' 

1,000.001-2,499,00( 

2,500,000-5,000,00( 

5,000,001-10.000,000 

1 0,000,001 -20,OOOJOOO 

20.000,00 1-30,000jd00 

30,000,001-40,000)000 

40,000.001-50,000i^00 

50,000,001-150,000000 

>1 50,000.001  .... 


for  small  entities,  yet  high  enough  to 
provide  the  Medicare  Trust  Fund  with^ 
some  recourse  for  compensation  for 
debts  owed  to  the  program.  We  are 
interested  in  comments  about  the 
reasonableness  of  the  15  percent 
amount.  However,  if  an  HHA's 
overpayments  in  the  most  recently 
accepted  annual  cost  report  exceeds  15 
percent  of  payments.  Medicare  may 
require  the  HHA  to  secure  a  bond  up  to 
or  equal  to  the  amount  of  the 
overpayment,  provided  the  amount  of 
the  bond  is  not  less  than  $50,000.  We 
solicit  comments  on  this  approach. 

A  surety  company  charges  its 
underwriting  fee  based  on  the  amount  of 
the  bond.  We  have  been  advised  by  the 
Surety  Association  of  America  that  for 
this  type  of  surety  bond  the  surety 
industry  usually  has  an  underwriting 
charge  that  ranges  between  $2  to  $30  per 
thousand  dollars  of  the  face  amount  of 
the  bond.  However,  we  have  also  been 
advised  by  the  Surety  Association  of 
America  that,  for  such  a  bond  as  is 
required  by  this  rule,  the  average  cost  is 

Table  3.— Cost  of  Surety  Bond 


likely  to  be  approximately  $10  per 
thousand.  Based  on  this  average  cost. 
Table  3  indicates  the  average  cost  of  a 
surety  bond  in  relation  to  the  HHA's 
annual  Medicare  revenue. 

Table  3  also  indicates  that  the  total 
costs  of  bonds  would  be  approximately 
$22.5  million  if  all  Medicare 
participating  HHAs  in  1996,  including 
government-operated  HHAs,  purchased 
surety  bonds.  However,  as  stated  earlier, 
the  requirement  is  waived  for  an  HHA 
operated  by  a  Federal,  State,  local,  or 
tribal  government  agency  if,  during  the 
preceding  5  years,  the  HHA  has  not  had 
any  unrecovered  Medicare 
overpayments  or  unpaid  civil  money 
penalties  or  assessments,  and  has  not 
had  any  HCFA  claims  referred  to  the 
Department  of  Justice  or  the  General 
Accounting  Office  because  of 
nonpayment.  Therefore  the  total  cost  of 
the  surety  bond  requirement  based  on 
the  number  of  HHAs  in  calendar  year 
1996  is  approximately  $18.4  million  as 
illustrated  in  Table  4. 


Totals 


Numt)er 
of  HHAs 


744 

452 

735 

767 

2854 

2406 

939 

415 

103 

20 

6 

2 

0 

1 


Reimbursement 
t>y  range 


14,801,083 

33,825,800 

107,909,794 

202,035,624 

1,827,498.253 

3,810.798,797 

3,256,036,561 

2,827,979,666 

1,356,573,414 

462,520,233 

207,852,076 

95,830,624 

0 

153,842,969 
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Average  reim- 
bursement per 
HHA 


19.894 

74,836 

146,816 

263,410 

640,329 

1.583.873 

3,467,558 

6,814,409 

13.170.616 

23,126,012 

34,642,013 

95,830,624 

0 

153.842,969 


14,357,504,894 


1,520,278 


These  costs  reposent  the  cost  of  the  minimum  bond  required  by  BBA  '97,  section  4312(b). 


Average  amount 
of  bond 


50,000 

50.000 

50,000 

50,000 

96,049 

237.581 

520,134 

1.022,161 

1,975.592 

3,468,902 

5,196.302 

14,374.594 

0 

23,076.445 


228,042 


Average 

cost  of 

bond 


'500 

'500 

1500 

'500 

960 

2,376 

5,201 

10.222 

19,756 

34,689 

51.963 

143,746 

0 

230,764 


Total  cost  of 
bonds 


372,000 

226,000 

367,500 

383.500 

2.741,247 

5,716,198 

4.884,055 

4.241.969 

2,034.860 

693,780 

311,778 

287.492 

0 

230.764 


2,280 


22,491,145 


Table  4  illustrates  that  there  are 
approximately  1382  government- 
operated  HHAs.  IF  a  government- 
operated  HHA  dee  s  not  qualify  for  a 
waiver,  it  must  ob  ain  a  surety  bond  and 


submit  it  to  us.  It 


i^  estimated 


Tabi.  E  4.— Surety  Bond  Cost  by  Waiving  Requirefvient  for  Government-Operated  HHAs 


Total  nunter  of  HHAs 
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government-operated  HHAs  would 
account  for  approximately  $4  million  of 
the  Medicare  surety  bond  program  cost. 
If  government-operated  HHAs  are 
waived  then  their  surety  bond  costs  are 
removed.  The  net  cost  to  the  industry  is 


then  approximately  $18.4  million  as 
illustrated  in  Table  4.  We  request 
comment  on  the  accuracy  of  these 
estimates.  ' 


Num- 
ber of 
Govt. 
HHAs 


1382 


Num- 
ber of 
HHAs 
subject 

to 
bond 


8062 


Total  reimburse- 
ment of  HHAs 
subject  to  bond 


512,256.481,236 


Average  reim- 
bursement per 
HHA 


SI. 520,278 


Average 

amount  of 

bond 


S228,042 


Aver- 
age 
cost  of 
bond 


S2,280 


Total  cost  of 
bonds 


518.384,722 
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We  realize  that  surety  bonds  represent 
a  new  cost  of  approximately  S18.4 
million  to  HHAs  that  furnish  ser\'ices  to 
Medicare  beneficiaries.  In  addition,  we 
note  that  the  use  of  a  percentage  of  the 
Medicare  reimbursement  method  adds 
approximately  S13.7  million  more  to  thfe 
cost  of  bonds  as  compared  to  the  cost 
that  would  be  incurred  by  HHAs  if  they 
were  subject  only  to  the  550,000 
minimum  amount  required  under  the 
law.  However,  we  believe  that  the 
benefits  to  the  Medicare  program  and 
Medicare  beneficiaries  outweigh  these 
additional  costs.  Our  fiscal 
intermediaries  report  that,  currently, 
uncollected  overpayments  total  over 
$150  million  (based  on  1996  data  per 
Table  1).  These  funds  are  at  risk  of  not 
being  recovered  because  the  HHAs 
responsible  for  these  uncollected 
overpayments  may  be  unwilling  to 
repay  these  debts  or  may  go  (or  may 
have  already  gone)  out  of  business.  We 
believe  that  if  each  HHA  obtains  a 
siu-ety  bond  in  an  amount  proportional 
to  the  amount  of  Medicare  payments  it 
receives,  the  Medicare  program  will 
increase  its  recoveries  of  uncollected 
overpayments,  thereby  reducing  losses 
to  the  Trust  Fimds. 

We  project  that  there  will  notie  any 
savings  to  the  Trust  Funds  in  fiscal  year 
1998  or  1999  because  of  the  lengthy 
process  of  determining  overpayments. 
In  fiscal  years  2000,  2001.  and  2002,  we 
estimate  direct  savings  of  $10  million, 
$20  million,  and  $20  million, 
respectively.  Uncollected  overpayments 
represented  about  .185  percent  of  total 
HHA  payments  in  fiscal  year  1993.  We 
consider  .185  percent  the  most  reliable 
estimate  because  of  the  time  lag 
discussed  in  collecting  overpayments. 
We  are  estimating  that  the  savings  for 
each  year  is  only  half  of  this  percentage 
because  we  do  not  know  whether  or  not 
15  percent  of  an  agency's  payments 
would  cover  all  of  their  uncollectable 
overpayments.  In  addition, -we  believe 
that  the  sentinel  effect  of  the  surety 
bond,  although  indeterminable  with  any 
specificity,  is  likely  to  result  in  much 
higher  savings  to  the  Medicare  Trust 
Funds  beginning  in  fiscal  ySar  1998. 

c.  Discussion  of  alternatives.  We 
believe  it  was  the  Congress'  intent  to 
strengthen  HHA  standards  to  protect 
beneficiaries  and  the  Medicare  program 
from  fraudulent  and  abusive  billing 
practices,  and  to  protect  the  Trust  Funds 
from  growing  losses  due  to 
unrecoverable  Medicare  debts  incurred 
by  HHAs.  Therefore,  we  did  not  choose 
the  alternative  of  requiring,  across-the- 
board,  a  surety  bond  in  the  minimum 
statutory  amount  of  $50,000.  Instead  of 
relying  on  this  amount  for  all  HHAs,  we 
have  tied  the  bond  amount  to  a 


percentage  of  each  HHA's  annual 
Medicare  payments.  We  realize  this 
policy'  choice  increases  the  cost  of 
obtaining  a  bond  for  all  HHAs  that 
receive  more  than  $334,000  in  Medicare 
payments  annually.  However,  this 
policy  choice  also  increases  the 
protection  the  surety  bond  requirement 
gives  to  the  Medicare  Trust  Funds.  We 
solicit  comments  on  this  approach. 

Although  we  are  authorized  to  waive 
the  surety  bond  requirement  if  an  HHA 
provides  a  comparable  surety  bond 
under  State  law.  with  the  exception  of 
government-operated  HHAs,  we  have 
not  implemented  that  waiver  authority 
in  this  rule.  The  limited  amount  of  time 
available  to  us  between  the  enactment  of 
BBA  '97  and  the  effective  date  of  the 
surety  bond  requirement  did  not  permit 
us  sufficient  time  to  effectively  analyze 
the  potential  specifications  of  a  general 
waiver  provision.  However,  we  are 
mindful  that  some  States  may  already 
have,  or  may  be  considering 
implementing,  surety  bond 
requirements  that  could  affect  HHAs. 
Moreover,  section. 4724  of  BBA  '97  " 
establishes  a  Medicaid  surety  bond 
requirement  that  the  States  will  be 
implementing.  We  do  not  want  to  add 
unnecessary  costs  to  HHAs  that  may  be 
required  to  obtain  multiple  surety 
bonds.  However,  our  principal  concern 
is  to  safeguard  the  Medicare  Trust 
Funds  from  the  losses  resulting  from 
dramatically  increasing  unrecovered 
Medicare  debts  for  which  a  growing 
number  of  HHAs  are  responsible.  We 
solicit  comments  on  useful  standards 
and  criteria  for  implementing  a  waiver 
of  our  surety  bond  requirements  that 
would,  nonetheless,  maintain  the  same 
or  a  greater  level  of  protection  of  the 
Medicare  Trust  Funds  achieved  by  this 
rule. 

Because  of  the  short  duration  between 
when  BBA  '97  became  law  and  the 
effective  date  of  its  surety  bond 
provision,  we  had  little  time  available  to 
develop  a  surety  bond  rule.  As  such,  we 
did  not  attempt  to  also  develop  and 
secure  ap|)roval  for  a  surety  bond  form 
to  accompany  this  rule.  Instead,  as 
described  previously,  we  have  specified 
certain  minimum  requirements  of  an 
acceptable  surety  bond.  However,  our 
present  intention  is  to  develop  such  a 
form  and  to  seek  approval  from  the 
Office  of  Management  and  Budget  for  its 
use.  The  development  of  such  a  fdtm 
may  eliminate  the  need  to  state  in 
regulation  some  of  the  various 
requirements  of  a  surety  bond  for 
Medicare  purposes  and  would  furnish 
to  HHAs,  the  surety  industry,  and  our 
own  fiscal  intermediaries  an 
unambiguous  standard  with  respect  to 
the  required  format  of  a  Medicare  surety 


bond.  We  solicit  comments  on  the 
advisability  of  mandating  the  use  of  a 
HCFA-designed  surety  bond  form.  In 
addition,  we  solicit  recommendations 
regarding  the  format  and  other  features 
of  a  HCFA-designed  surety  bond  form. 
We  have  established  that  the  Surety 
would  be  liable  for  unpaid  civil  money 
penalties,  assessments  imposed  by  us 
and  for  Medicare  overpayments.  We 
also  considered  including  within  the 
scope  of  the  Surety's  potential  liability 
a  guarantee  of  payment  for  unpaid  civil 
money  penalties  and  assessments  that 
were  imposed  by  the  Office  of  the 
Inspector  General.  However,  because  of 
the  short  time  period  between  when  the 
BBA  '97  was  enacted  and  the  effective 
date  of  the  Surety  bond  provision,  we 
were  unable  to  fully  consider  this 
option.  In  addition,  because  of  our 
unfamiliarity  with  surety  bonds  as  a 
component  of  program  administration, 
we  believed  that  we  did  not  fully 
understand  how  best  to  implement  this 
option.  We  solicit  comments  on  the 
advisability  of  including  within  the 
scope  of  the  Surety's  potential  liability 
unpaid  Office  of  Inspector  General- 
imposed  civil  money  penalties  and 
assessments. 

2.  Medicaid  Surety  Bond  Regulatory 
Impact  Analysis 

Section  4724(b)  of  the  BBA  '97 
contains  a  requirement  that  HHAs 
obtain  a  surety  bond  in  a  minimum 
amount  of  $50,000.  In  addition  to  using 
the  statutory  minimum  amount  of  the 
bond  as  a  floor,  we  link  the  required 
amount  of  the  surety  bond  to  the 
amount  of  estimated  Medicaid  ** 

payments  made  to  the  HHA  each  year. 
We  follow  the  same  rationale  used  for 
tying  the  amount  of  the  bond  to 
Medicaid  payments  as  Medicare  uses  for 
tying  the  amount  of  the  bond  to 
Medicare  payments.  Likewise,  we 
believe  that  the  effect  of  our  rule  will 
mirror  the  justification  used  for 
imposition  of  the  bond  requirement  on 
participating  Medicare  HHAs. 

This  rule  requires  an  HHA 
participating  in  Medicaid  to  have  a 
surety  bond  in  an  amount  that  is  the 
greater  of  $50,000  or  15  percent  of 
annual  Medicaid  payments  made  to  the 
HHA.  However,  we  recognize  the  15 
percent  standard  may  be  insufficient  for 
HHAs  that  incur  largfe  overpayments. 
Therefore,  instead  of  applying  the  15 
percent  standard  to  such  HHAs,  we  may 
require  a  bond  in  a  greater  amount  if  the 
HHA's  overpayments  exceed  that 
percentage  of  payments.  In  examining 
the  impact  that  this  final  rule  with 
comment  period  will  have  on  Medicaid 
participating  HHAs,  we  followed  the 
same  rationale  and  methodology  that 
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was  used  for  thej  determination  of  the 
impact  of  the  surety  bond  requirement 
on  Medicare  paijtfcipating  HHAs. 
ct  this  rule  to 
efficient  HHAs  to 
g  practices  and  to 
from  abusive  billing 


Likewise,  we  ex 
encourage  some 
reform  their  bill 
deter  other  HHA 


practices  and  froi^  defrauding  the 
Medicaid  prograiti.  Our  analysis  is 
based  on  the  information  that  there  are 
virtually  the  sa 
participating  in 
Medicare  and  th 
Medicaid  paym 
ser\'ices  amount 
S1.9  billion. 

We  have  estinji  ted  the  average 
amount  of  Medi(f^id  payment  per  HHA 
and  on  this  amo^it  have  based  the  total 
cost  of  surety  bo  ids  for  Medicaid 
participating  HHAs.  After  excluding 


number  of  HHAs 
edicaid  as  there  are  in 

in  1995  total 
ts  for  home  health 

to  approximately 


Oollari 


>50,000  ,. 

50,001-100,000 

100,001-150,000 

150,001-200,000 

200,001-334,000 

334,001-1,000,000 

1,000,001-2,500,0M 

2,500,001-5,000,000 

5,000,001-10,000,000 

10,000,001-20,000 


Totals 


Table  3.— ■ 


Total  nur  i  >er  of  HHAs 
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In  our  discussipfi 
surety  bond  requ 
and  invited  comihlents 
alternative  course? 
alternatives  also  a 
we  solicit xiommeiits 
application  in  thj  I 


3.  Capitalization 
Analysis 


The  effect  of  th  3 
requirement  in  this 
prevent  HHAs  thii' 
from  participatini 
program.  Also,  as 
440-,70(d),  a  hom« 
Medicaid  program 
private  agency  or 
an  agency  or  orgafijization 
requirements  for 


$00 


FFECT  ON  Total  Cost  of  Bonds  by  Waiving  Requirement  for  Government-Operated  HHAs 


costs  associated  with  government- 
operated  HHAs  that  meet  our  waiver 
requirements,  we  estimate  the  total  cost 
of  surety  bonds  for  Medicaid- 
participating  HHAs  to  be  approximately 
S4.8  million.  Unlike  the  Medicare 
program,  the  Medicaid  program  savings 
are  indeterminable  because  there  is  no 
data  comparable  to  the  overpayment 
data  used  to  produce  the  Medicare 
estimates.  However,  combined  with  the 
sentinel  effect,  we  believe  the  Medicaid 
savings  will  equal  or  exceed  the  modest 
cost  estimated  for  the  bonds. 

Using  the  latest  data  available,  the 
following  tables  show  the  total  number 
of  HHAs  arranged  by  Medicaid 
payment,  the  total  cost  of  surety  bonds 
if  all  HHAs  in  the  Medicaid  program 
obtain  a  surety  bond,  and  the  cost  of 
surety  bonds  if  only  non-govemment- 

Table  2.— Cost  of  Surety  Bond 


operated  HHAs  io  the  Medicaid 
program  had  obtained  a  suretv  bond. 

Table  i  .—Total  Number  of  hhas 
Arranged  by  Medicaid  Payment 


Dollars  paid 

Number  of 
HHAs 

<50,000 

2964 

50,001-100,000  

1750 

100,001-150,000  

1244 

150,001-200.000  ♦. 

834 

200,001-334,000  

1217 

334,001-1,000,000 

1190 

1 ,000,001-2,500,000  

214 

2,500,001-5,000.000  

27 

5,000,001-10,000,000  

3 

10,000,001-20,000,000  

1 

Totals  
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reimbursed 


Number 
of  HHAs 


2964 

1750 

1244 

834 

1217 

1190 

214 

'27 

3 

1 


9444 


Reimbursement 
by  range 


Average  reim- 
bursement 


Average  bond 


I  Average 
'     cost 


Total  cost  of 
Irands 


358,990,371 
129.314,787 
152,441,149 
144,767,688 
310,906,680 
647,061,386 
298,295,160 

87.119.660 
4  17,578,870 

20,000.000 


319,902  : 
73,894 
122,541 
173.582  I 
255,470  ( 
543,749  I 
1.393.903  I 
3.226.654  l 
5.859.623 
20.000.000  I 


350.000 

8500: 

50.000 

500' 

50.000 

500  ! 

50.000 

500  ! 

50.000 

500 

81.562 

816 

209.085 

2.'091  1 

483.998 

4.840 

878.944 

8.789  ■ 

3.000.000 

30,000  ' 

31.482.000 
875.000 
622,000 
417.000 
608,500 
970.592 
447.443 
130.679 
26,368 
30,000 


1,866,475,751 


197,636 


59,400 


594 


5,609,582 


Num- 
ber of 
Govt 
HHAs 


1382 


HHAs 
sut>ject 

to 
bond 


8062 


HHAs  subject  to 
bond  reimburse- 
ment 


31,593,341.432 


Average  reim- 
bursement per 
HHA 


SI  97.636 


Average 

amount  of 

bond 


Aver- 
age 
cost  of 
bond 


359.400        S594 


Total  cost  of 
bonds 


34,788,697 


of  the  Medicare 
lement.  we  identified 
on  several 
of  action.  These 
jply  to  Medicaid,  and 

on  their 
context. 


Regulatory  Impact 


capitalization 
rule  will  be  to 
are  undercapitalized 
in  the  Medicare 
)rovided  in  42  CFR 
bealth  agency  for  the 
means  a  public  or 

(|rganization,  or  part  of 
that  meets 

])brticipation  in 


Medicare.  Most  HHAs  participate  in 
both  the  Medicare  and  Medicaid 
programs.  However,  even  those  HHAs 
that  participate  in  Medicaid  but  not 
Medicare  must  meet  the  Medicare 
requirements.  Therefore,  the  following 
discussion,  which  is  directed  to 
Medicare  HHAs,  must  be  read  to  apply 
to  HHAs  that  seek  participation  in  both 
programs  or  only  in  the  Medicaid 
program. 

We  do  not  know  if  the  capitalization 
requirement  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  we 
believe  that  it  will  not  adversely  affect 
an  HHA  that  is  properly  capitalized, 
that  is,  has  sufficient  operating  funds  to 
see  it  through  the  early  months  of 
operation  until  it  develops  a  stream  of 


revenue  from  Medicare.  Med'caid.  and 
other  payers.  An  organization  that  is 
earnest  in  its  attempt  to  be  a  financially 
sound  provider  of  home  health  sen'ices 
under  the  Medicare  program  will 
already  be  properly  capitalized  without 
the  need  for  Medicare  to  require  such 
capitalization.  Furthermore,  the 
capitalization  requirement  is  structured 
to  minimize  significant  economic 
impact  on  new  HHAs.  Amounts  that 
will  be  required  for  capitalization  will 
be  derived  from  actual  experiences  of 
new  HHAs  under  Medicare,  so  we  are 
confident  that  HHAs  coming  into  the 
program  should  be  incurring  the  same 
level  of  expenditures  independently  of 
our  requirement.  Therefore,  the 
regulation  simply  captures  as  an  entry 
requirement  the  amount  of  capital  that 
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actual  HHAs  need  to  operate. 
Accordingly,  its  impact  on  an  HHA  that 
plans  to  succeed  with  due  regard  for 
appropriate  quaUty  of  patient  care  and 
without  resorting  to  fraudulent  or 
abusive  billing  practices  is  negligible 
because  the  HHA  would  need  to  raise 
this  much  capital  despite  Medicare's 
requirement. 

To  the  extent  that  any  of  the  funds  are 
not  needed  in  operating  the  business 
during  the  first  three  months,  the  funds 
simply  remain  with  the  HHA. 
Furthermore,  any  possible  impact  that 
this  requirement  may  have  on  HHAs 
entering  the  Medicare  program  is  more 
than  offset  by  savings  to  the  Trust  Funds 
in  situations  in  which  HHAs  go  out  of 
business  due  to  undercapitahzation, 
leaving  the  program  unable  to  recover 
overpayments. 

Second,  the  requirement  should  not 
disproportionally  affect  small  HHAs 
because  the  amount  of  capitalization  is 
based  on  the  new  HHAs  projected 
number  of  visits.  Therefore,  in 
determining  the  capitalization  for  three 
months,  HCFA  will  expect  that  an  HHA 
that  projects  25.000  visits  in  the  first 
year  will  need  only  one  quarter  of  the 
capitalization  of  an  HHA  projecting 
100,000  visits.  Of  course,  if  HCFA 
determines  that  a  new  HHA  has  under- 
projected  its  visits,  HCFA  will  base  the 
capitalization  on  the  number  of  visits  of 
other  new  HHAs  in  the  program  that  are 
of  comparable  size  to  the  HHA  seeking 
to  enter  the  program. 

Finally,  it  is  important  to  be  clear  that 
the  need  for  this  requirement  is  not 
solely  related  to  financial  concerns. 
Paramount  to  Medicare's  concerns  is  the 
need  for  an  HHA  to  provide  quality  care 
to  its  patients,  including  its  Medicare 
patients.  A  lack  of  funds  in  reserve  to 
operate  the  business  until  a  stream  of 
revenues  can  be  established  can 
seriously  threaten  the  viability  of  the 
business.  For  a  new  HHA,  any  condition 
threatening  the  viability  of  the  new 
business  can  adversely  affect  the  quality 
of  care  to  its  patients  and,  in  turn,  the 
health  and  safety  of  those  patients.  That 
is.  if  lack  of  funds  forces  an  HHA  to 
close  its  business,  to  reduce  staff,  or  to 
skimp  on  patient  care  services  because 
»  it  lacks  sufficient  capital  to  pay  for  the 
services,  the  overall  well-being  of  the 
HHA's  patients  could  be  compromised. 
In  fact,  there  could  be  the  risk  of  serious 
ill  effects  as  a  result  of  patients  not 
receiving  adequate  ser\'ices.  This 
capitalization  requirement  serves  to 
greatly  minimize  that  possibility. 

If  a  new  HHA  for  some  reason  cannot 
raise  the  capital  necessary'  to  meet 
Medicare's  requirement  and.  therefore, 
is  not  permitted  to  enter  the  Medicare 
program,  that  clearly  has  an  economic 


impact  on  the  HHA.  However,  we 
believe  that  such  an  economic  impact  is 
necessary.  If  the  HHA  cannot  raise  the 
capital,  the  HHA  is  not  beginning  its 
business  on  a  sound  financial  footing.  In 
such  a  case,  we  find  the  likelihood  of 
the  HHA's  being  forced  to  reduce  its 
patient  care  due  to  reduced  patient  care 
staff  or  even  to  go  out  of  business  too 
great  for  the  Medicare  program,  and  a 
risk  that  Medicare  does  not  want  to  take. 
Quality  care  is  too  important  to  risk  on 
an  HHA  that  may  perform  poorly  or  go 
out  of  business  due  to 
undercapitalization. 

We  believe  that  many  HHAs  have 
recently  entered  the  Medicare  program 
undercapitalized  and  that,  absent  this 
rule,  more  would  do  so.  As  discussed 
above,  this  requirement  will  prevent 
that  situation. 

We  believe  that  there  is  no  reasonable 
alternative  to  this  requirement.  If  an 
HHA  is  to  provide  quality  care,  it  must 
be  properly  capitalized  to  do  so. 

B.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  We  are  not 
preparing  a  rural  impact  statement  since 
we  have  determined,  and  certify,  that 
this  rule  would  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  rule  was 
review  ed  by  the  Office  of  Management 
and  Budget. 

VIII.  Waiver  of  Proposed  Rulemaking 

A.  Surety  Bond  Rules 

We  ordinarily  j)ublish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  can  be  waived, 
however,  if  an  agency  finds  good  cause 
that  a  notice-and-comment  procedure  is 
impracticable,  unnecessary,  or  contrarv 
to  the  public  interest  and  it  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  issued.  We  find  good 
cause  to  waive  the  notice-and-comment 
procedure  with  respect  to  this  rule 
because  it  is  impracticable  to  employ 
such  a  procedure  in  this  instance  with 
respect  to  both  the  Medicare  and 
Medicaid  regulations,  because  it  is 


unnecessary'  with  respect  to  the 
Medicare  regulations,  and  because  the 
delay  in  promulgating  both  the 
Medicare  and  the  Medicaid  regulations 
would  be  contrary  to  the  public  interest. 

Issuing  a  proposed  rule  with  a 
comment  period  before  issuing  a  final 
rule  would  be  impracticable  because  the 
Congress  has  established  a  statutory' 
deadline  of  January  1,  1998  for  the' 
implementation  of  the  surety  bond 
requirement  (BBA  '97,  sections 
4312(f)(2)  and  4724(b)(2)).  We  cannot 
publish  a  proposed  rule,  followed  by  a 
final  rule,  and  meet  this  statutory 
deadline.  The  urgency  of  the  Congress 
to  have  us  implement  this  requirement 
was  underscored  by  its  further  mandate 
that  HHA  Medicare  participation 
agreements  must  be  amended  by 
January  1. 1998.  Further,  becatfse 
Federal  Financial  Participation  (FFP) 
will  not  be  available  to  States  after 
January  1, 1998  for  Medicaid  home 
health  services  unless  the  surety  bond 
requirement  is  met  by  Medicaid  HHAs. 
and  because  it  is  necessary  to  tailor  the 
requirement  to  the  Medicaid  program  to 
address  the  differences  between 
Medicare  and  Medicaid,  it  is  necessary 
to  issue  a  Medicaid  rule  by  the  statutory 
deadline.  However,  it  would  be 
impracticable  to  employ  notice-and- 
comment  procedures  and  accomplish 
these  results.  The  only  practical  means 
of  amending  the  Medicare  participation 
agreements  by  the  statutory  deadline  is 
by  issuing  this  rule  now  as  a  final  rule 
with  comment  period  and  deeming  such 
agreements  to  be  amended  as  of  January 
1,  1998  to  incorporate  the  surety  bond 
requirement.  Similarly,  the  only 
practical  means  of  tailoring  the  surety 
bond  requirement  to  the  Medicaid 
program  so  as  to  make  FFP  available  for 
home  health  services  by  January  1, 1998 
is  by  issuing  this  rule  now  as  a  final  rule 
with  comment  period.  Therefore,  notice- 
and-comment  procedures  are 
impracticable  for  this  rule  with  respect 
to  both  the  Medicare  and  Medicaid 
surety  bond  regulations. 

Issuing  a  proposed  rule  prior  to 
issuing  a  final  rule  is  also  unnecessary 
with  respect  to  the  Medicare  surety 
bond  regulation  because  the  Congress 
has  provided  that  a  Medicare  rule  need 
not  be  issued  as  a  proposed  rule  before 
issuing  a  final  rule  if,  as  here,  a  statute 
establishes  a  specific  deadline  for  the 
implementation  of  a  provision  and  the 
deadline  is  less  than  150  days  after  the 
enactment  of  the  statute  in  which  the 
deadline  is  contained  (42  U.S.C. 
1395hh(b)(2)(B),  section  1871(b)(2)(B)  of 
the  Social  Security  Act).  BBA  *97  was 
enacted  on  August  5, 1997,  less  than 
150  days  from  the  statute's  effective  date 
for  the  surety  bond  requirement  of 
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'  "herefore,  notice-and- 


comment  proceqi^res  are  not  necessary 
for  the  Medicare  tule. 

Issuing  a  notidej  of  proposed  rule 
before  issuing  a  fijnal  rule  would  also  be 
contran.-  to  the  pkiblic  interest  with 
respect  to  both  the  Medicare  and 
Medicaid  surety  Ipond  regulations 
because  it  would  brevent  us  from 
complying  with  rhe  statutor>-  deadline 
imposed  by  the  Congress,  would  delay 
significantly  thejipipleraentation  of  an 
effective  gatekeecang  device  to  deter 
undercapitalizec^  and  unscrupulous 
home  health  ope^tors  from 
participating  in  the  Medicare  or 
Medicaid  program,  would  delay 
significantly  the  jitnplementation  of 
fiscal  guarantees idn  potentially 
hundreds  of  millions  of  dollars  of 
Medicare  and  Medicaid  overpavments, 
and  would  delay  significantly  the 
issuance  of  esseri^al  guidance  to  the 
home  health  indii5tr>'.  the  surety 
industn.',  and  the  State  Medicaid 
agencies.  Conver^ly.  if  notice-and- 
comment  proced  Jres  were  emploved  in 
issuing  this  final  ijule  with  comment, 
the  delay  would  eave  the  Medicare 
Trust  Funds  and  other  Federal 
Government  fundi  vulnerable  to  a 
variety  of  fraudulent  and  abusive 
activities  at  a  timj^  when  certain 
unscrupulous  operators  appear  to  have 
targeted  the  horn?  health  industr\'  as  a 
means  to  improptHy  obtain  Medicare 
and  Medicaid  pament.  (See,  e.g.. 
Department  of  H^^lth  and  Human 
Sen'ices,  Office  of  Inspector  General 
report— Home  Health:  Problem 
Providers  and  TheSr  Impact  on 
Medicare.  OEI-Oa^-ge-OOllO.) 
Therefore,  for  the  foregoing  reasons  we 
find  that,  with  reitect  to  both  the 
Medicare  and  Medicaid  suretv  bond 
regulations,  emplm'ing  notice-and- 
comment  procediji^s  would  be  contrary 
to  the  public  interest. 

For  these  reasons,  we  find  good  cause 
to  waive  publishi  is  a  proposed  rule  and 
to  issue  this  final  ijule  with  comment 
period.  We  invite  ivTitten  comments  on 
this  final  rule  and  ivill  consider 
comments  we  rec  jjve  by  the  date  and 
time  specified  in  l^e  DATES  section  of 
this  preamble.  All  l^ough  we  cannot 
respond  to  comm0hts  individually,  if 
we  change  this  ru  e  as  a  result  of  our 
consideration  of  1 1  nely  comments,  we 
will  respond  to  st(  h  comments  in  the 
preamble  of  the  air  ended  rule. 

B.  Capitalization 

We  ordinarily  pi  blish  a  notice  of 
proposed  rulemakiig  in  the  Federal 
Register  and  invits  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulen  eking  can  be  waived, 
however,  if  an  ager  cy  finds  good  cause 


that  a  notice-and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary- 
to  the  public  interest  and  it  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  issued.  We  find  good 
cause  to  waive  the  notice-and-comment 
procedure  with  respect  to  the 
capitalization  requirements  of  this  rule 
because  the  delay  in  promulgating  this 
rule  would  be  contrar\-  to  the  public 
interest.  . 

Issuing  a  notice  of  proposed 
rulemaking  before  issuing  a  final  rule 
would  be  contrar\'  to  the  public  interest 
because  to  do  so  would  permit  HHAs 
that  are  undercapitalized,  and  therefore 
not  adequately  financially  prepared  to 
do  business,  to  continue  to  enter  into 
the  Medicare  and  Medicaid  programs. 
Preventing  the  participation  in  Medicare 
and  Medicaid  of  undercapitalized  HHAs 
will  have  an  immediate  positive  effect 
in  ensuring  that  a  lack  of  capital  will  not 
affect  care  and  will  have  an  immediate 
sentinel  effect  on  preventing  further 
losses  to  the  Medicare  Trust  Funds  and 
other  Federal  funds  due  to  the 
undercapitalization.  The  immediacy  of 
this  problem  and  the  urgent  need  to 
correct  it  has  been  well  documented. 

In  its  July  1997  report,  "Home  Health: 
Problem  Providers  and  Their  Impact  on 
Medicare"  (OEI-09-96-00110),  the  OIG 
found  that  entrepreneurs  are  able  to 
open  and  operate  HHAs  without  fixed 
assets  or  startup  costs,  relying  almost 
exclusively  on  Medicare  for  income  and 
assets.  It  stated,  in  part: 

If  it  were  not  for  Medicare  accounts 
receivable,  problem  agencies  would  have 
alniost  nothing  to  report  as  assets.  Agencies 
tend  to  lease  their  office  space,  equipment, 
and  vehicles.  They  are  not  required  by 
Medicare  to  own  anything,  and  they  are 
almost  always  undercapitalized.  On  average, 
cash  on  hand  and  fi.xed  assets  amount  to  only 
one-fourth  of  total  assets  for  HHAs.  while 
Medicare  accounts  receivable  frequentlv 
equal  100  percent  of  total  assets.  These 
agencies  are  almost  totally  dependent  on 
Medicare  to  pay  their  salaries  and  other 
operating  expenses.  For  a  home  health    . 
agency,  there  are  virtually  no  startup  or 
capitalization  requirements.  In  many 
instances,  the  problem  agencies  lease 
ever\-thing  without  collateral.  They  * 
not  even  have  enough  cash  on  hand  to  meet 
their  first  payroll. 

It  is  unacceptable  that  an  HHA 
currently  can  enter  the  Medicare  or 
Medicaid  program  with  little  or  no 
reserves  with  which  to  operate.  An  HHA 
inadequately  prepared  to  do  business 
runs  the  risk  of  having  to  reduce  staff  or 
of  going  out  of  business  pending  receipt 
of  a  regular  and  continuous  stream  of 
patient  care  revenues.  With  this  comes 
the  risk  of  the  HHA's  providing 
inadequate  care  to  its  patients  due  to 
lack  of  staff  or  being  forced  to  stop 


do 


rendering  patient  care  altogether. 
Equally  importantly,  a  cash  poor  HHA 
limping  along  to  provide  patient  care  or 
an  HHA  that  has  gone  out  of  business 
exposes  Medicare  and  Medicaid  to  the 
risk  of  being  unable  to  recover  pavments 
to  the  HHA  which  are  later  determined 
to  be  overpayments,  resulting  in  a  drain 
on  the  Medicare  Trust  Funds  and  other 
Federal  funds. 

Publishing  this  final  rule  with 
comment  period  requiring  adequate 
capitalization  for  new  HHAs  prevents 
HHAs  which  are  not  financially 
prepared  to  do  business  from  entering 
the  Medicare  or  Medicaid  program, 
thereby  greatly  reducing  the  attendant 
risk  of  inadequate  care  to  patients  and 
misuse  of  the  Medicare  Trust  Funds  and 
other  Federal  Government  funds. 
Employing  notice  of  proposed 
rulemaking  procedures,  on  the  other 
hand,  would  continue  to  permit 
financially  ill-prepared  HHAs  to  enter 
these  programs.  Permitting  a  situation  to 
continue  that  can  resuh  in  inadequate 
health  care  to  an  HHA's  patients,  thus 
potentially  threatening  the  health  and 
safety  of  those  patients,  as  well  as  a 
situation  that  can  result  in  the  improper 
disbursement  of  monies  from  the 
Medicare  Trust  Funds  and  other  Federal 
funds,  is  contrar>'  to  the  public  interest. 
Moreover,  although  there  is  currently  a 
moratorium  in  efiiect  on  the  entry-  of  new 
HHAs  into  the  Medicare  program,  a 
prolonged  moratorium  could,  itself, 
eventually  create  a  threat  of  reduced 
access  to  home  health  ser\'ices  in  some 
markets.  Therefore,  ending  the 
moratorium  timely  is  also  in  the  public 
interest.  However,  ending  the 
moratorium  before  the  capitalization 
requirement  is  established  would  be 
counterproductive.  Therefore,  the 
capitalization  requirement  should  be 
implemented  without  significant  delav. 
an  objective  not  achievable  if  notice  and 
comment  procedures  are  employed. 
Therefore,  HCFA  believes  that  it  would 
be  contrary  to  the  public  interest  to 
employ  notice  and  comment  procedures 
to  implement  the  capitalization 
requirement. 

For  these  reasons,  we  find  good  cause 
to  waive  notice  and  comment 
procedures  and  to  issue  this  final  rule 
with  comment  period.  We  invite  written 
comments  on  this  final  rule  and  will 
consider  comments  we  receive  by  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble. 

IX.  Waiver  of  30-Day  Interim  Period 
Before  Rule  Is  Effective 

We  ordinarily  make  the  effective  date 
of  a  final  rule  at  least  30  days  after  the 
publication  of  the  rule  in  the  Federal 
Register.  However,  the  30-day  interim 
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period  can  be  waived  if  an  agency  finds 
good  cause  for  making  the  effective  date 
of  the  rule  earlier  than  30  days  after  the 
publication  of  the  rule  and  the  agency 
publisher  a  brief  statement  with  the  rule 
of  its  findings  and  the  reasons  therefore. 

We  find  good  cause  to  make  both  the 
surety  bond  and  the  capitalization 
provisions  of  this  rule  effective  January 
1, 1998.  For  the  reasons  discussed  above 
in  VIII  of  this  preamble  "Waiver  Si 
Proposed  Rulemaking,"  i.e.,  because  we 
find  that  making  the  rule  effective  after 
January  1, 1998  would  be  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest,  we  find  good  cause  to  waive 
the  30-day  interim  period  lor  this  rule. 
Therefore,  we  have  made  the  effective 
date  of  this  rule  January  1, 1998. 

Although  we  have  waived  the  30-day 
interim  period,  we  invite  written 
comments  on  this  final  rule  with 
comment  period.  We  will  consider 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble. 

X.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  received  by  the  date  and  time 
specified  in  the  DATES  section  of  this 
preamble,  and,  if  we  proceed  with  a 
subsequent  document,  we  will  respond 
to  the  comments  in  the  preamble  to  that 
document. 

List  of  Subjects 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid 

42  CFR  Part  441 

Family  planning,  Grant  programs- 
health.  Infants  and  children,  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 


PART  413— PRINaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

A.  Part  413  is  amended  as  follows: 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v),  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302. 
1395x(v),  and  1395hh). 

2.  Section  413.92  is  added  to  read  as 
follows: 

§  41 3.92    Costs  of  surety  bonds. 

Costs  incurred  by  a  provider  to  obtain 
a  surety  bond  required  by  part  489, 
subpart  F  of  this  chapter  are  not 
included  as  allowable  costs. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

B.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  llOjZ  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  440.70,  paragraph  (d)  is  revised 
as  follows: 

%  440.70    Home  health  services. 


(d)  "Home  health  agency"  means  a 
public  or  private  agency  or  organization, 
or  part  of  an  agency  or  organization,  that 
meets  requirements  for  participation  in 
Medicare,  including  the  capitalization 
requirements  under  §489.28  of  this 
chapter. 


PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIRC  SERVICES 

C.  Part  441  is  amended  as  follows: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  441.10  is  amended  by 
redesignating  paragraphs  (h)  through  (k) 
as  paragraphs  (i)  through  (1), 
respectively  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

$441.10    Basis. 

•         •         •         •        • 

(h)  Section  1903(i)(18)  for  the 
requirement  that  each  home  health 
agency  provide  the  Medicaid  agency 
with  a  surety  bond  (§  441.16). 

3.  In  §441.15  a  new  paragraph  (d)  is 
added  to  read  as  follows: 


§441.15    Home  health  services 

***** 

(d)  The  agency  providing  home  health 
services  meets  the  capitalization 
requirements  included  in  §  489.28  of 
this  chapter. 

§441.16    [Redesignatedas §441.17] 

4.  Section  441.16  is  redesignated  as 
§441.17. 

5.  A  new  §  441.16  is  added  to  read  as 
follows: 

§441.16    Home  health  agency 
requirements  for  surety  bonds;  Prohibition 
on  FFP. 

(a)  Definitions.  As  used  in  this 
section,  unless  the  context  indicates 
otherwise — 

Assets  includes  but  is  not  limited  to 
any  listing  that  identifies  Medicaid 
recipients  to  whom  home  health 
services  were  furnished  by  a 
participating  or  formerly  participating 
HHA. 

Participating  home  health  agency 
means  a  "home  health  agency"  (HHA) 
as  that  term  is  defined  at  §  440.70(d)  of 
this  subchapter. 

Surety  bond  means  one  or  more  bonds 
issued  by  one  or  more  surety  companies 
under  31  U.S.C.  9304  to  9308  and  31 
CFR  parts  223,  224,  and  225,  provided 
the  bond  otherwise  meets  the 
requirements  of  this  section. 

Uncollected  overpayment  means  an 
"■©verpayment,"  as  that  term  is  defined 
imder  §433.304  of  this  subchapter,  plus 
accrued  interest,  for  which  the  HHA  is 
responsible,  that  has  not  been  recouped 
by  the  Medicaid  agency  within  a  time 
period  determined  by  Uie  Medicaid 
agency. 

(b)  Prohibition.  FFP  is  not  available  in 
expenditures  for  home  health  services 
under  §  440.70  of  this  subchapter  unless 
the  home  health  agency  furnishing  these 
services  meets  the  surety  bond 
requirements  of  paragraphs  (c)  through 
(1)  of  this  section. 

(c)  Basic  requirement.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  each  HHA  that  is  a  Medicaid 
participating  HHA  or  that  seeks  to 
become  a  Medicaid  participating  HHA 
must — 

(1)  Obtain  a  surety  bond  that  meets 
the  requirements  of  this  section  and 
instructions  issued  by  the  Medicaid 
agency;  and 

(2)  Furnish  a  copy  of  the  surety  bond 
to  the  Medicaid  agency. 

(d)  Requirement  waived  for 
Government-operated  HHAs.  An  HHA 
operated  by  a  Federal,  State,  local,  or 
tribal  government,  agency  is  deemed  to 
have  provided  the  Medicaid  agency 
with  a  comparable  surety  bond  under 
State  law,  and  is  therefore  exempt  from 
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this  section  if, 
ig  5  years,  the  HHA 
icollectec^ 


the  requirements 
during  the  prece 
has  not  had  any 
overpayments. 

(e)  Parties  to  th^lbond.  The  surety 
bond  must  name  we  HHA  as  Principal, 
the  Medicaid  ageiity  as  Obligee,  and  the 
surety  company  (and  its  heirs, 
executors,  administrators,  successors 
and  assignees,  joiiihy  and  severally)  as 
Surety.  ; 

(f)  Authorized  Surety  and  exclusion  of 
surety  companies.  An  HHA  may  obtain 

a  surety  bond  required  under  this 
section  only  from  i^n  authorized  Surety. 

(1)  An  authorized  Surety  is  a  surety 
company  that — 

(i)  Has  been  issued  a  Certificate  of 
Authority  by  the  I^IS.  Department  of  the 
Treasury  in  accord^ce  with  31  U.S.C. 
9304  to  9308  and  31  CFR  parts  223,  224. 
and  225  as  an  acceptable  surety  on 
Federal  bonds  anc^^he  Certificate  has 
neither  expired  ndr  been  revoked; 

(ii)  Has  not  been  determined  by  the 
Medicaid  agency  to  be  an  unauthorized 
Surety  for  the  purpose  of  an  HHA 
obtaining  a  surety  fl^nd  under  this 
section;  and 

(iii)  Meets  other  Conditions,  as 
specified  by  the  Medicaid  agency. 

(2)  The  Medicaid  agency  may 
determine  that  a  surety  company  is  an 
unauthorized  Siu^tyr  under  diis 
section —  ' ; 

(i)  If.  upon  requ^it  by  the  Medicaid 
agency,  the  surety  wmpany  fails  to 
furnish  timely  conifirmation  of  the 
issuance  of,  and  the  validity  and 
accuracy  of  infom^tion  appearing  on,  a 
surety  bond  that  aAlHHA  presents  to  the 
Medicaid  agency  that  shows  the  surety 
company  as  Suretjf  |on  the  bond;      ' 

(ii)  If,  upon  presfentation  by  the 
Medicaid  agency  tOjthe  surety  company 
of  a  request  for  payiient  on  a  surety 
bond  and  of  sufficient  evidence  to 
establish  the  surety  company's  liability 
on  the  bond,  the  siiiety  company  fails  to 
timely  pay  the  Medjcaid  agency  in  full 
the  amount  reques^d  up  to  the  face 
amount  of  the  bond  i  or 

(iii)  For  other  good  cause. 

(3)  The  Medicaid  agency  must  specify 
the  manner  by  whijcii  public  notification 
of  a  determination  under  paragraph 
(f)(2)  of  this  sectioii  js  given  and  the 
effective  date  of  th^  determination. 

(4)  A  determinatidn  by  the  Medicaid 
agency  that  a  surety  company  is  an 
unauthorized  Siuetj-  under  paragraph 
(f)(2)  of  this  section-- 

(i)  Has  effect  onlj  within  the  State; 
and  I 

(ii)  Is  not  a  debarment,  suspension,  or 
exclusion  for  the  purposes  of  Executive 
Order  No.  12549  (3  ^FR  1986  Comp.,  p. 
189). 

(g)  Amount  of  th  f  bond. 


(1)  Basic  rule.  The  amount  of  the 
surety  bond  must  be  $50,000  or  15 
percent  of  the  annual  Medicaid 
payments  made  to  the  HHA  by  the 
Medicaid  agency  for  home  health 
services  furnished  under  this 
subchapter  for  which  FFP  is  available, 
whichever  is  greater. 

(2)  Computation  of  the  15  percent: 
Participating  HHA.  The  15  percent  is 
computed  by  the  Medicaid  agency  on 
the  basis  of  Medicaid  payments  made  to 
the  HHA  for  the  most  recent  annual 
period  for  which  information  is 
available  as  specified  by  the  Medicaid 
agency. 

(3)  Computation  of  15  percent:  An 
HHA  that  seeks  to  become  a 
participating  HHA  by  obtaining  assets 
or  ownership  interest.  For  an  HHA  that 
seeks  to  become  a  participating  HHA  by 
purchasing  the  assets  or  the  ownership 
interest  of  a  participating  or  formerly 
participating  HHA,  the  15  percent  is 
computed  on  the  basis  of  Medicaid 
payments  made  by  the  Medicaid  agency 
to  the  participating  or  formerly 
participating  HHA  for  the  most  recent 
annual  period  as  specified  by  the 
Medicaid  agency. 

(4)  Computation  of  15  percent: 
Change  of  ownership.  For  an  HHA  that 
undergoes  a  change  of  ownership  (as 
"change  of  ownership"  is  defined  by  the 
State  Medicaid  agency)  the  15  percent  is 
computed  on  the  basis  of  Medicaid 
payments  made  by  the  Medicaid  agency 
to  the  HHA  for  the  most  recent  annual 
period  as  specified  by  the  Medicaid 
agency. 

(5)  An  HHA  that  seeks  to  become  a 
participating  HHA  without  obtaining 
assets  or  ownership  interest.  For  an 
HHA  that  seeks  to  become  a 
participating  HHA  without  purchasing 
the  assets  or  the  ownership  interest  of 

a  participating  or  formerly  participating 
HHA,  the  15  percent  computation  does 
not  apply. 

(6)  Exception  to  the  basic  rule.  If  an 
HHA's  overpayment  in  the  most  recent 
annual  period  exceeds  15  percent,  the 
State  Medicaid  agency  may  require  the 
HHA  to  secure  a  bond  in  an  amount  up 
to  or  equal  to  the  amount  of  the 
overpayment,  provided  the  amount  of 
the  bond  is  not  less  than  $50,000. 

(h)  Additional  requirements  of  the 
surety  bond.  The  surety  bond  that  an 
HHA  obtains  under  this  section  must 
meet  the  following  additional 
requirements: 

u)  The  bond  must  guarantee  that, 
upon  written  demand  by  the  Medicaid 
agency  to  the  Surety  for  payment  under 
the  bond  and  the  Medicaid  agency 
furnishing  to  the  Surety  sufficient 
evidence  to  establish  the  Surety's 
liability  under  the  bond,  the  Surety  will 


timely  pay  the  Medicaid  agency  the 
amount  so  demanded,  up  to  the  stated 
amount  of  the  bond. 

(2)  The  bond  must  provide  that  the 
Surety's  liability  for  uncollected 
overpayments  is  based  on  overpayments 
that  arise  from  Medicaid  payments  that 
are  made  by  the  Medicaid  agency  to  the 
HHA  during  the  term  of  the  bond, 
regardless  of  when  the  overpayments 
are  determined  by  the  Medicaid  agency 
or  when  the  overpayments  become 
uncollected  overpayments. 

(3)  The  bond  must  provide  that  the 
Surety's  liability  to  the  Medicaid  agency 
is  not  extinguished  by  any  of  the 
following: 

(i)  Any  action  by  the  HHA  or  the 
Surety  to  terminate  or  limit  the  scope  or 
term  of  the  bond  unless  the  Surety 
furnishes  the  Medicaid  agency  with 
notice  of  such  action  not  later  than  10 
days  after  the  date  of  notice  of  such 
action  by  the  HHA  to  the  Surety,  or  not 
later  than  60  days  before  the  effective 
date  of  the  action  by  the  Surety. 

(ii)  The  Surety's  failure  to  continue  to 
meet  the  requirements  of  paragraph 
(f)(1)  of  this  section  or  the  Medicaid 
agency's  determination  that  the  surety 
company  is  an  unauthorized  surety 
under  para^ph  (0(2)  of  this  section. 

(iii)  Termination  of  the  HHA's 
provider  agreement  described  under 
§431.107  of  this  subchapter. 

(iv)  Any  action  by  the  Medicaid 
agency  to  suspend,  offset,  or  otherwise 
recover  payments  to  the  HHA. 

(v)  Any  action  by  the  HHA  to — 

(A)  Cease  operation; 

(B)  Sell  or  transfer  any  assets  or 
ownership  interest; 

(C)  File  for  bankruptcy;  or 

(D)  Fail  to  pay  the  Surety. 

(vi)  Any  fraud,  misrepresentation,  or 
negligence  by  the  HHA  in  obtaining  the 
surety  bond  or  by  the  Surety  (or  by  the 
Surety's  agent,  if  any)  in  issuing  the 
surety  bond,  except  that  any  fraud, 
misrepresentation,  or  negligence  by  the 
HHA  in  identifying  to  the  Surety  (or  to 
the  Surety's  agent)  the  amount  of 
Medicaid  payments  upon  which  the 
amount  of  the  surety  bond  is 
determined  shall  not  cause  the  Surety's 
liability  to  the  Medicaid  agency  to 
exceed  the  amount  of  the  bond. 

(vii)  The  HHA's  failure  to  exercise 
available  appeal  rights  under  Medicaid 
or  to  assign  such  rights  to  the  Surety 
(provided  the  Medicaid  agency  permits 
such  rights  to  be  assigned). 

(4)  The  bond  must  provide  that 
actions  under  the  bond  may  be  brought 
by  the  Medicaid  agency  or  by  an  agent 
that  the  Medicaid  agency  designates. 

(i)  Submission  date  and  term  of  the 
bond. 

(1)  Each  participating  HHA  that  is  not 
exempted  by  paragraph  (d)  of  this 
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section  must  submit  to  the  Medicaid 
agency  a  surety  bond  as  follows: 

(i)  Initial  term.  By  February  27, 1998,, 
effective  for  the  term  January  1, 1998, 
through  a  date  specified  by  the  State 
Medicaid  agency. 

(ii)  Subsequent  terms:  By  a  date  as  the 
Medicaid  agency  may  specify,  effective 
for  an  annual  period  specifled  by  the 
Medicaid  agency. 

(2)  HHA  that  seeks  to  become  a 
participating  HHA. 

(i)  An  HHA  that  seeks  to  become  a 
participating  HHA  must  submit  a  surety 
bond  before  a  provider  agreement 
described  under  §431.107  of  this 
subchapter  can  be  entered  into. 

(ii)  An  HHA  that  seeks  to  become  a 
participating  HHA  through  the  purchase 
or  transfer  of  assets  or  ownership 
interest  of  a  participating  or  formerly 
participating  HHA  must  also  ensure  that 
the  surety  bond  is  effective  from  the 
date  of  such  purchase  or  transfer. 

(3)  Change  of  ownership.  An  HHA 
that  undergoes  a  change  of  ownership 
(as  "change  of  ownership"  is  defined  by 
the  State  Medicaid  agency)  must  submit 
the  surety  bond  to  the  State  Medicaid 
agency  by  such  time  and  for  such  term 
as  is  specified  in  the  instructions  of  the 
State  Medicaid  agency. 

(4)  Government-operated  HHA  that 
loses  its  waiver.  A  government-operated 
HHA  that,  as  of  January  1,  1998,  meets 
the  criteria  for  waiver  of  the 
requirements  of  this  section  but 
thereafter  is  determined  by  the 
Medicaid  agency  to  not  meet  such 
criteria,  must  submit  a  surety  bond  to 
the  Medicaid  agency  within  60  days 
after  it  receives  notice  from  the 
Medicaid  agency  that  it  does  not  meet 
the  criteria  for  waiver. 

(5)  Change  of  Surety.  An  HHA  that 
obtains  a  replacement  surety  bond  from 
a  different  Surety  to  cover  the  remaining 
term  of  a  previously  obtained  bond  must 
submit  the  new  surety  bond  to  the 
Medicaid  agency  within  60  days  (or 
such  earlier  date  as  the  Medicaid  agency 
may  specify)  of  obtaining  the  bond  from 
the  new  Surety  for  a  term  specified  by 
the  Medicaid  agency. 

(j)  Effect  of  failure  to  obtain,  maintain, 
and  timely  file  a  surety  bond. 

(1)  The  Medicaid  agency  must 
terminate  the  HHA's  provider  agreement 
if  the  HHA  fails  to  obtain,  file  timely, 
and  maintain  a  surety  bond  in 
accordance  with  this  section  and  the 
Medicaid  agency's  instructions. 

(2)  The  Medicaid  agency  must  refuse 
to  enter  into  a  provider  agreement  with 
an  HHA  if  an  HHA  seeking  to  become 
a  paijicipating  HHA  fails  to  obtain  and 
file  timely  a  surety  bond  in  accordance 
with  this  section  and  instructions  issued 
by  the  State  Medicaid  agency. 


(k)  Evidence  of  compliance. 

(1)  The  Medicaid  agency  may  at  any 
time  require  an  HHA  to  make  a  specific 
showing  of  being  in  compliance  with 
the  requirements  of  this  section  and 
may  require  the  HHA  to  submit  such 
additional  evidence  as  the  Medicaid 
agency  considers  sufficient  to 
demonstrate  the  HHA's  compliance. 

(2)  The  Medicaid  agency  may 
terminate  the  HHA's  provider  agreement 
or  refuse  to  enter  into  a  provider 
agreement  if  an  HHA  fails  to  timely 
furnish  sufficient  evidence  at  the 
Medicaid  agency's  request  to 
demonstrate  compUance  with  the 
requirements  of  this  section. 

(1)  Surety's  standing  to  appeal 
Medicaid  determinations.  "The  Medicaid 
agency  may  establish  procedures  for 
granting  or  denying  appeal  rights  to 
sureties. 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

D.  Part  489  is  amended  as  follows: 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  489.1  is  amended  by . 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§489.1    Statutory  basis. 

*  •        *        *        » 

(e)  Section  1861(o)(7)  of  the  Act 
requires  each  HHA  to  provide  HCFA 
with  a  surety  bond. 

3.  In  §  489.10,  new  paragraphs  (e)  and 
(f)  are  added  to  read  as  follows: 

§489.10    Basic  requirements. 

*  •        *         •        • 

(e)  In  order  for  a  home  health  agency 
to  be  accepted,  it  must  also  meet  the 
surety  bond  requirements  specified  in 
subpart  F  of  this  part. 

(fj  In  order  for  a  home  health  agency 
to  be  accepted  as  a  new  provider,  it 
must  also  meet  the  capitalization 
requirements  specified  in  subpart  B  of 
this  part. 

4.  A  new  §  489.28  is  added  to  read  as 
follows: 

§489.28    Special  capitalization 
requirements  for  HHAs 

(a)  Basic  rule.  An  HHA  entering  the 
Medicare  program  on  or  after  January  1, 
1998,  including  a  new  HHA  as  a  result 
of  a  change  of  ownership,  if  the  change 
of  ownership  results  in  a  new  provider 
number  being  issued,  must  have 
available  sufficient  funds,  which  we 
term  "initial  reserve  operating  funds," 
to  operate  the  HHA  for  the  three  month 


period  after  its  Medicare  provider 
agreement  becomes  effective,  exclusive 
of  actual  or  projected  accounts 
receivable  from  Medicare  or  other 
health  care  insurers. 

(b)  Standard.  Initial  reserve  operating 
funds  are  sufficient  to  meet  the 
requirement  of  this  section  if  the  total 
amount  of  such  funds  is  equal  to  or 
greater  than  the  product  of  the  actual 
average  cost  per  visit  of  three  or  more 
similarly  situated  HHAs  in  their  first 
year  of  operation  (selected  by  HCFA  for 
comparative  purposes)  multiplied  by 
the  number  of  visits  projected  by  the 
HHA  for  its  first  three  months  of 
operation — or  22.5  percent  (one  fourth 
of  90  percent)  of  the  average  number  of 
visits  reported  by  the  comparison 
HHAs — whichever  is  greater.  - 

(c)  Method.  HCFA.  flirough  the 
intermediary,  will  determine  the 
amount  of  the  initial  reserve  operating 
funds  using  reported  cost  and  visit  data 
from  submitted  cost  reports  for  the  first 
full  year  of  operation  from  at  least  three 
HHAs  that  the  intermediary  serves  that 
are  comparable  to  the  HHA  that  is 
seeking  to  enter  the  Medicare  program, 
considering  such  factors  as  geographic 
location  and  urban/rural  status,  number 
of  visits,  provider-based  versus  free- 
standing, and  proprietary  versus  non- 
proprietary status.  The  determination  of 
the  adequacy  of  the  required  initial 
reserve  operating  funds  is  based  on  the 
average  cost  per  visit  of  the  comparable 
HHAs,  by  dividing  the  sum  of  total 
reported  costs  of  the  HHAs  in  their  first 
year  of  operation  by  the  sum  of  the 
HHAs'  total  reported  visits.  The 
resulting  average  cost  per  visit  is  then 
multiplied  by  the  projected  visits  for  the 
first  three  months  of  operation  of  the 
HHA  seeking  to  enter  the  program,  but 
not  less  than  90  percent  of  average  visits 
for  a  three  month  period  for  the  HHAs 
used  in  determining  the  average  cost  per 
visit. 

(d)  Required  proof  of  availability  of 
initial  reserve  operating  funds.  The 
HHA  must  provide  HCFA  with  adequate 
proof  of  the  availability  of  initial  reserve 
operating  funds.  Such  proof,  at  a 
minimum,  will  include  a  copy  of  the 
statement(s)  of  the  HHA's  savings, 
checking,  or  other  account(s)  that 
contains  the  funds,  accompanied  by  an 
attestation  from  an  officer  of  the  bank  or 
other  financial  institution  that  the  funds 
are  in  the  account(s)  and  that  the  funds 
are  immediately  available  to  the  HHA. 
In  some  cases,  an  HHA  may  have  all  or 
part  of  the  initial  reserve  operating 
funds  in  cash  equivalents.  For  the 
purpose  of  this  section,  cash  equivalents 
are  short-term,  highly  liquid 
investments  that  are  readily  convertible 
to  known  amounts  of  cash  and  that 
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present  insignificant  risk  of  changes  in 
value.  A  cash  equivalent  that  is  not 
readily  convertibld  to  a  knovwi  amount 
of  cash  as  needed  during  the  initial 
three  month  period  for  which  the  initial 
reserve  operating. funds  are  required 
does  not  qualify  iH  meeting  the  initial 
reserve  operating  funds  requirement. 
Examples  of  cash  equivalents  for  the 
purpose  of  this  se(qtion  are  Treasury 
bills,  commercial  ^per,  and  money 
market  funds.  As  with  funds  in  a 
checking,  savings^or  other  account,  the 
HHA  also  must  b^  able  to  document  the 
availability  of  anV  jcash  equivalents. 
HCFA  later  may  r^juire  the  HHA  to 
furnish  another  aljtbstation  from  the 
financial  institution  that  the  fands 
remain  available,  or,  if  applicable, 
documentation  bita  the  HHA  that  any 
cash  equivalents  iWmain  available,  until 
a  date  when  the  HHA  will  have  been 
surveyed  by  the  St«te  agency  or  by  an 
approved  accreditihg  organization.  The 
officer  of  the  HHA  Who  will  be 
certifying  the  accu^cy  of  the 
information  on  thejHHA's  cost  report 
must  certify  what  jdortion  of  the 
required  initial  rei^rve  operating  funds 
is  non-borrowed  fiikids,  including  funds 
invested  in  the  business  by  the  owner. 
That  amount  must  be  at  least  50  percent 
of  the  required  initial  reserve  operating 
funds.  The  remainjder  of  the  reserve 
operating  funds  mja^  be  secured  through 
borrowing  or  line  6f  credit  ft-om  an 
unrelated  lender. 

(e)  Borrowed /u/ids.  If  borrowed  funds 
are  not  in  the  same  laccount(s)  as  the 
HHA's  own  non-bOtrowed  funds,  the 
HHA  also  must  provide  proof  that  the 
borrowed  funds  are  available  for  use  in 
operating  the  HHA,lby  providing,  at  a 
minimum,  a  copy  Wthe  statement(s)  of 
the  HHA's  savings,  checking,  or  other 
account(s)  containing  the  borrowed 
funds,  accompanied  by  an  attestation 
from  an  officer  of  the  bank  or  other 
financial  institution  that  the  funds  are 
in  the  account(s)  and  are  immediately 
available  to  the  HriA.  As  with  the 
HHA's  own  (that  is ,  non-borrowed) 
funds,  HCFA  later  lijjay  require  the  HHIA 
to  establish  the  cuitrfent  availability  of 
such  borrowed  funds,  including 
furnishing  an  attesjs  tion  from  a 
financial  institutio^  or  other  source,  as 
may  be  appropriate,  and  to  establish 
that  such  funds  wi|l  remain  available 
until  a  date  when  thje  HHA  will  have 
been  surveyed  by  th  s  State  agency  or  by 
an  approved  accredfting  organization, 
(f)  Line  of  credit.  If  the  HHA  chooses 
to  support  the  availability  of  a  portion 
of  the  initial  reservfe  operating  funds 
with  a  line  of  credij,  it  must  provide 
HCTA  with  a  letter  df  credit  from  the 
lender.  HCFA  later  may  require  the 
HHA  to  furnish  an  ^itestation  from  the 


lender  that  the  HHA,  upon  its 
certification  into  the  Medicare  program, 
continues  to  be  approved  to  borrow  the 
amount  specified  in  the  letter  of  credit. 

(g)  Provider  agreement.  HCFA  does 
not  enter  into  a  provider  agreement  with 
an  HHA  unless  the  HHA  meets  the 
initial  reserve  operating  funds 
requirement  of  this  section. 

5.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Surety  Bond  Requirements  for 
HHAs 

Sec. 

489.60  Definitions. 

489.61  Basic  requirement  for  surety  bonds. 

489.62  Requirement  waived  for 
Government-operated  HHAs. 

489.63  Parties  to  the  bond. 

489.64  Authorized  Surety  and  exclusion  of 
surety  companies. 

489.65  Amount  of  the  bond. 

489.66  Additional  requirements  of  the 
surety  t>ond. 

489.67  Submission  date  and  term  of  the 
bond. 

489.68  Effect  of  failure  to  obtain,  maintain, 
and  timefy  file  a  surety  bond. 

489.69  Evidence  of  compliance. 

489.70  Effect  of  payment  by  the  Surety. 
:^9. 71    Surety 's  standing  to  appeal 

Medicare  determinations. 

489.72  Effect  of  review  reversing  HCFA's 
determination. 

489.73  Incorporation  into  existing  provider 
agreements. 

Subpart  F— Surety  Bond  Requirements 
for  HHAs 

§489.60    Definitions. 

As  used  in  this  subpart  unless  the 
context  indicates  otherwise — 

Assessment  means  a  sum  certain  that 
HCFA  may  assess  against  an  HHA  in 
lieu  of  damages  under  Titles  XI.  XVUI. 
or  XXI  of  the  Social  Security  Act  or 
under  regulations  in  this  chapter. 

Assets  includes  but  is  not  limited  to 
any  listing  that  identifies  Medicare 
beneficiaries  to  whom  home  health 
services  were  furnished  by  a 
participating  or  formerly  participating 
HHA. 

Civil  money  penalty  means  a  sum 
certain  that  HCFA  has  the  authority  to 
impose  on  an  HHA  as  a  penalty  under 
Titles  XI,  XVIII,  or  XXI  of  the  Social 
Security  Act  or  under  regulations  in  this 
chapter. 

Participating  home  health  agency 
means  a  "home  health  agency"  (HHA). 
as  that  term  is  defined  by  section 
1861(o)  of  the  Social  Security  Act,  that 
also  meets  the  definition  of  a  "provider" 
set  forth  at  §  400.202  of  this  chapter. 

Surety  bond  means  one  or  more  bonds 
issued  by  one  or  more  surety  companies 
under  31  U.S.C.  9304  to  9308  and  31 
CFR  parts  223.  224.  and  225.  provided 


the  bond  otherwise  meets  the 
requirements  of  this  section. 

Unpaid  civi]  money  penalty  or 
assessment  means  a  civil  money  penalty 
or  assessment  imposed  by  HCFA  on  an 
HHA  under  Titles  XI,  XVffl,  or  XXI  of 
the  Social  Security  Act,  plus  accrued 
interest,  that.  90  days  after  the  HHA  has 
exhausted  all  administrative  appeals, 
remains  unpaid  (because  the  civil 
money  penalty  or  assessment  has  not 
been  paid  to.  or  offset  or  compromised 
by,  HCFA)  and  is  not  the  subject  of  a 
written  arrangement,  acceptable  to 
HCFA,  for  payment  by  the  HHA.  In  the 
event  a  written  arrangement  for 
payment,  acceptable  to  HCFA,  is  made, 
an  unpaid  civil  money  penalty  or 
assessment  also  means  such  civil  money 
penalty  or  assessment,  plus  accrued 
interest,  that  remains  due  60  days  after 
the  HHA's  default  on  such  arrangement. 

Unpaid  claim  means  a  Medicare 
overpayment  for  which  the  HHA  is 
responsible,  plus  accrued  interest,  that, 
90  days  after  the  date  of  the  agency's 
notice  to  the  HHA  of  the  overpayment, 
remains  due  (because  the  overpayment 
has  not  been  paid  to,  or  recouped  or 
compromised  by,  HCFA)  and  is  not  the 
subject  of  a  written  arrangement, 
acceptable  to  HCFA.  for  payment  by  the 
HHA.  In  the  event  a  written 
arrangement  for  payment,  acceptable  to 
HCFA.  is  made,  an  unpaid  claim  also 
means  a  Medicare  overpayment  for 
which  the  HHA  is  responsible,  plus 
accrued  interest,  that  remains  due  60 
days  after  the  HHA's  default  on  such 
arrangement. 

§  489.61    Basic  requirement  for  surety 
bonds. 

Except  as  provided  in  §  489.62.  each 
HHA  that  is  a  Medicare  pirticipating 
HHA.  or  that  seeks  to  become  a 
Medicare  participating  HHA.  must 
obtain  a  surety  bond  (and  furnish  to 
HCFA  a  copy  of  such  surety  bond)  that 
meets  the  requirements  of  this  subpart 
F  and  HCFA's  instructions. 

§  489.62    Requirement  waived  for 
Government-operated  HHAs. 

An  HHA  operated  by  a  Federal.  State, 
local,  or  tribal  government  agency  is 
deemed  to  have  provided  HCFA  with  a 
comparable  surety  bond  under  State 
law,  and  HCFA  therefore  waives  the 
requirements  of  this  section  with 
respect  to  such  an  HHA  if,  during  the 
preceding  5  years  the  HHA  has — 

(a)  Not  had  any  unpaid  claims  or 
unpaid  civil  money  penalties  or 
assessments;  and 

(b)  Not  had  any  of  its  claims  referred 
by  HCFA  to  the  Department  of  Justice  or 
the  General  Accounting  Office  in 
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accordance  with  part  401  of  this 
chapter. 

$489.63    Parties  to  the  bond. 

The  surety  bond  must  name  the  HHA 
as  Principal,  HCFA  as  Obligee,  and  the 
surety  company  (and  its  heirs, 
executors,  administrators,  successors 
and  assignees,  jointly  and  severally)  as 
Surety. 

§  489.64    Authorized  Surety  and  exclusion 
of  surety  companies. 

(a)  An  HHA  may  obtain  a  surety  bond 
required  under  §  489.61  only  from  an 
authorized  Surety. 

(b)  An  authorized  Surety  is  a  surety 
company  that — 

(1)  Has  been  issued  a  Certificate  of 
Authority  by  the  U.S.  Department  of  the 
Treasury  in  accordance  with  31  U.S.C. 
9304  to  9308  and  31  CFR  parts  223,  224, 
and  225  as  an  acceptable  surety  on 
Federal  bonds  and  the  Certificate  has 
neither  expired  nor  been  revoked;  and 

(2)  Has  not  been  determined  by  HCFA 
to  be  an  unauthorized  Surety  for  the 
purpose  of  an  HHA  obtaining  a  surety 
bond  imder  this  section. 

(c)  HCFA  determines  that  a  surety 
company  is  an  unauthorized  Surety 
under  this  section — 

(1)  If,  upon  request  by  HCFA,  the 
surety  company  fails  to  furnish  timely 
confirmation  of  the  issuance  of,  and  the 
validity  and  accuracy  of  information 
appearing  on,  a  surety  bond  an  HHA 
presents  to  HCFA  that  shows  the  surety 
company  as  Surety  on  the  bond; 

(2)  If,  upon  presentation  by  HCFA  to 
the  surety  company  of  a  request  for 
payment  on  a  surety  bond  and  of 
sufficient  evidence  to  establish  the 
surety  company's  liability  on  the  bond, 
the  surety  company  fails  to  timely  pay 
HCFA  in  full  the  amount  requested,  up 
to  the  face  amount  of  the  bond;  or 

(3)  For  other  good  cause. 

(d)  Any  determination  HCFA  makes 
under  paragraph  (c)  of  this  section  is 
effective  immediately  when  notice  of 
the  determination  is  published  in  the 
Federal  Register  and  remains  in  effect 
until  a  notice  of  reinstatement  is 
pubUshed  in  the  Federal  Register. 

(e)  Any  determination  HCFA  makes 
under  paragraph  (c)  of  this  section  does 
not  afiect  the  Surety's  liability  under 
any  surety  bond  issued  by  a  surety 
company  to  an  HHA  before  notice  of 
such  determination  is  published  in 
accordance  with  paragraph  (d)  of  this 
section. 

(f)  A  determination  by  HCFA  that  a 
surety  company  is  an  unauthorized 
Surety  under  this  section  is  not  a 
debarment,  suspension,  or  exclusion  for 
the  purposes  of  Executive  Order  No. 
12549  (3  CFR,  1986  coihp..  p.  189). 


§489.65    Amount  of  the  bond. 

(a)  Basic  rule.  The  amount  of  the 
surety  bond  must  be  $50,000  or  15 
percent  of  the  Medicare  payments  made 
by  HCFA  to  the  HHA  in  the  HHA's  most 
recent  fiscal  year  for  which  a  cost  report 
has  been  accepted  by  HCFA,  whichever 
is  greater. 

(b)  Computation  of  the  1'5  percent: 
Participating  HHA. 

The  15. percent  is  computed  as 
follows: 

(1)  For  the  initial  bond — on  the  basis 
of  Medicare  payments  made  by  HCFA  to 
the  HHA  in  the  HHA's  most  recent  fiscal 
year  as  showm  in  the  HHA's  most  recent 
cost  report  that  has  been  accepted  by 
HCFA.  If  the  initial  bond  will  cover  less 
than  a  full  fiscal  year,  the  computation 
of  the  15  percent  will  be  based  on  the 
number  of  months  of  the  fiscal  year  that 
the  bond  will  cover. 

(2)  For  subsequent  bonds — on  the 
basis  of  Medicare  payments  made  by 
HCFA  in  the  most  recent  fiscal  year  for 
which  a  cost  report  has  been  accepted. 
However,  if  payments  in  the  first  six 
months  of  the  current  fiscal  year  differ 
from  such  an  amount  by  more  than  25 
percent,  then  the  amount  of  the  bond  is 
15  percent  of  such  payments  projected 
on  an  annualized  basis. 

(c)  Computation  of  15  percent:  An 
HHA  that  seeks  to  become  a 
participating  HHA  by  obtaining  assets 
or  ownership  interest.  For  an  IfflA  that 
seeks  to  become  a  participating  HHA  by 
purchasing  the  assets  or  (he  ownership 
interest  of  a  participating  or  formerly 
participating  HHA,  the  15  percent  is 
computed  on  the  basis  of  Medicare 
payments  made  by  HCFA  to  the 
participating  or  formerly  participating 
HHA  in  the  most  recent  fiscal  year  that 
a  cost  report  has  been  accepted. 

(d)  Change  of  ownership.  For  an  HHA 
that  undergoes  a  change  of  ownership 
the  15  percent  is  computed  on  the  basis 
of  Medicare  payments  made  by  HCFA  to 
the  HHA  for  the  most  recently  accepted 
cost  report. 

(e)  An  HHA  that  seeks  to  become  a 
participating  HHA  without  obtaining 
assets  or  ownership  interest.  For  an 
HHA  that  seeks  to  become  a 
participating  HHA  without  purchasing 
the  assets  or  the  ownership  interest  of 

a  participating  or  formerly  participating 
HHA,  the  15  percent  computation  does 
not  apply. 

(f)  Exception  to  the  basic  rule.  If  an 
HHA's  overpayment  in  the  most 
recently  accepted  cost  report  exceeds  15 
percent  of  annual  payments,  HCFA  may 
require  the  HHA  to  secure  a  bond  in  an 
amount  up  to  or  equal  to  the  amount  of 
overpayment,  provided  the  amount  of 
the  bond  is  not  less  than  $50,000. 


§489.66    Additional  requirements  of  the 
surety  bond. 

The  surety  bond  that  an  HHA  obtains 
under  this  subpart  must  meet  the 
following  additional  requirements: 

(a)  The  bond  must  guarantee  that 
within  30  days  of  receiving  written 
notice  bom  HCFA  of  an  unpaid  claim  or 
unpaid  civil  money  penalty  or 
assessment,  which  notice  contains 
sufficient  evidence  to  establish  the 
Surety's  liability  under  the  bond,  the 

"Surety  will  pay  HCFA,  up  to  the  stated 
amount  of  the  bond — 

(1)  The  full  amount  of  any  unpaid 
claim,  plus  accrued  interest,  for  which 
the  HHA  is  responsible;  and 

(2)  The  full  amount  of  any  unpaid 
civil  money  penalty  or  assessment 
imposed  by  HCFA  on  the  HHA,  plus 
accrued  interest. 

(b)  The  bond  must  provide  that  the 
Surety's  liability  for  impaid  claims  and 
unpaid  civil  money  penalties  and 
assessments  is  based  on — 

(1)  Medicare  overpayments  that  arise 
from  Medicare  payments  that  are  made 
by  HCFA  to  the  HHA  during  the  term 
of  the  bond,  regardless  of  when  the 
overpayments  are  determined  by  HCFA 
or  when  the  overpayments  become 
unpaid  claims;  and 

(2)  Civil  money  penalties  and 
assessments  that  HCFA  imposes  on  the 
HHA  during  the  term  of  the  bond 
regardless  of  when  it  is  determined  that 
the  civil  money  penalties  or  assessments 
are  unpaid. 

(c)  The  bond  must  provide  that  the 
Surety's  liability  to  HCFA  under  the 
bond  is  not  extinguished  by  anyaction 
of  the  HHA,  the  Surety,  or  HCFA, 
including  but  not  necessarily  limited  to 
any  of  the  following  actions: 

(1)  Any  action  by  the  HHA  or  the 
Surety  to  terminate  or  limit  the  scope  or 
term  of  the  bond  imless  the  Surety 
furnishes  HCFA  with  notice  of  such 
action  not  later  than  10  days  after 
receiving  notice  of  such  action  by  the 
HHA,  or  not  later  than  60  days  before 
the  effective  date  of  such  action  by  the 
Surety. 

(2)  The  Surety's  failure  to  continue  to 
meet  the  requirements  of  §  489.64(a)  or 
HCFA's  determination  that  the  surety 
company  is  an  unauthorized  Surety 
under  §  489.64(b). 

(3)  Termination  of  the  HHA's  provider 
agreement. 

(4)  Any  action  by  HCFA  to  suspend, 
offset,  or  otherwise  recover  payments  to 
the  HHA. 

(5)  Any  action  by  the  HHA  to — 
(i)  Cease  operation; 

(ii)  Sell  or  transfer  any  asset  or 
owmership  interest; 
(iii)  File  for  bankruptcy;  or 
(iv)  Fail  to  pay  the  Surety. 
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(6)  Any  fraud,  fnisrepresentation,  or 
negligence  by  th^  HHA  in  obtaining  the 
surety  bond  or  by  the  Surety  (or  by  the 
Surety's  agent,  if  any)  in  issuing  the 
surety  bond,  except  that  any  fraud, 
misrepresentatiiii^.  or  negligence  by  the 
HHA  in  identilyiing  to  the  Surety  (or  to 
the  Surety's  agent)  the  amount  of 
Medicare  paymeots  upon  which  the 
amount  of  the  surety  bond  is 
determined  will  not  cause  the  Surety's 
liability  to  HCFA  to  exceed  the  amount 
of  the  bond. 

(7)  The  HHA's  failure  to  exercise 
available  appeal;  tights  under  Medicare 
or  to  assign  such  Hghts  to  the  Siuety. 

(d)  The  bond  must  provide  that 
actions  under  the  bond  may  be  brought 
by  HCFA  or  by  ^ipFA's  fiscal 
intermediaries. 

S4W.67   SiibmisUon  dale  and  lannodlw 
bond. 

(a)  Each  participating  HHA  that  does 
not  meet  the  criteria  for  waiver  under 
§489.62  must  submit  to  HCTA,  in  such 
a  form  as  HCFA  may  specify,  a  surety 
bond  as  follows: 

(1)  InitJal  term  By  February  27. 1998. 
efiisctive  for  the  term  beginning  January 
1. 1998  through  ike  end  of  the  HHA's 
fiscal  year.  | 

(2)  Subsequent  terms:  Not  later  than 
30  days  before  th^  HHA's  fiscal  year, 
effective  for  a  teitp  concurrent  with  the 
HHA's  fiscal  year. 

(b)  HHA  that  seeks  to  become  a 
participating  HHA. 

(1)  An  HHA  that  seeks  to  become  a 
participating  HH^  must  submit  a  surety 
IxMid  with  its  ennollment  appUcation 
(Form  HCFA-855;  OMB  number  0938- 
0685).  The  term  9^  the  initial  surety 
bond  must  be  effiH^tive  from  the 
effective  date  of  provider  agreement  as 
specified  in  §4891 3  of  this  part. 
However,  if  the  effective  date  of  the 
provider  agreemdilt  is  less  than  30  days 
before  the  end  of  the  HHA's  current 
fiscal  year,  the  HHA  may  obtain  a  bond 
effective  through  the  end  of  the  next 
fiscal  year,  provided  the  amount  of  the 
bond  is  the  greater  of  $75,000  or  20 
percent  of  the  amount  determined  bom 
the  computation  specified  in  §  489.65(c) 
as  applicable. 

(2)  An  HHA  that  seeks  to  become  a 
participating  HHA!  through  the  purchase 
or  transfer  of  assets  or  ownership 
interest  of  a  partidpating  or  formerly 
participating  HhA  must  also  ensure  that 
the  surety  bond  is  effective  from  the 
date  of  such  purchase  or  transfer. 

(c)  Change  of  ownership.  An  HHA 
that  undergoes  a  change  of  ownership 
must  submit  the  sMrety  bond  to  HCFA 
not  later  than  the  effective  date  of  the 
change  of  owners;  1  p  and  the  bond  must 
be  effective  from  ll  m  effective  date  of  the 


change  of  ownership  through  the 
remainder  of  the  HHA's  fiscal  year. 

(d)  Government-operated  HHA  that 
loses  its  waiver.  A  government-operated 
HHA  that,  as  of  January  1, 1998.  meets 
the  criteria  for  waiver  under  §  489.62 
but  thereafter  is  determined  by  HCFA  to 
not  meet  such  criteria,  must  submit  a 
surety  bond  to  HCFA  within  60  days 
alter  it  receives  notice  6t>m  HCFA  that 
it  no  longer  meets  the  criteria  for 
waiver. 

(e)  Change  of  Surety.  An  HHA  that 
obtains  a  replacement  siuety  bond  from 
a  different  Surety  to  cover  the  remaining 
term  of  a  previously  obtained  bond  must 
submit  the  new  surety  bond  to  HCFA 
within  30  days  of  obtaining  the  bond 
from  the  new  Surety. 

f4W.6B    enaetoftaHuretoototam. 
maMam,  and  tlnwiy  fNa  a  aureiy  bond. 

(a)  The  failure  of  a  participating  HHA 
to  obtain,  file  timely,  and  maintain  a 
surety  bond  in  accordance  with  this 
subpart  F  and  HCFA's  instructions  is 
sufficient  under  §  489.53(a)(1)  fcjr  HCFA 
to  terminate  the  HHA's  provider 
agreement. 

(b)  The  failure  of  an  HHA  seeking  to 
become  a  participating  HHA  to  obtain 
and  file  timely  a  surety  bond  in 
accordance  with  this  Subpart  F  and 
HCFA's  instructions  is  sufficient  under 
§  489.12(a)(3)  for  HCFA  to  refuse  to 
enter  into  a  provider  agreement  with  the 
HHA. 

f48».69    Evtdancaofcompllanca. 

(a)  HCFA  may  at  any  time  require  an 
HHA  to  make  a  specific  showing  of 
being  in  compliance  with  the 
requirements  of  this  Subpart  F  and  may 
require  the  HHA  to  submit  such 
additional  evidence  as  HCFA  considers 
sufficient  to  demonstrate  the  HHA's 
compliance. 

(b)  If  requested  by  HCFA  to  do  so.  the 
failure  of  an  HHA  to  timely  furnish 
sufficient  evidence  to  HCFA  to 
demonstrate  compliance  with  the 
requirements  of  this  Subpart  F  is 
sufficient  for  HCFA  to  terminate  the 
HHA's  provider  agreement  under 

§  489.53(a)(1)  or  to  refuse  to  enter  into 
a  provider  agreement  with  the  HHA 
under  §  489.12(a)(3),  as  applicable. 

S488.70    Effect  of  payment  by  ttM  Surety. 

A  Surety's  payment  to  HCFA  under  a 
bond  for  an  ujipaid  claim  or  an  unpaid 
civil  money  penalty  or  assessment, 
constitutes — 

(a)  Collection  of  the  unpaid  claim  or 
unpaid  civil  money  penalty  or 
assessment  (to  the  extent  the  Surety's 
pa)rment  on  the  bond  covers  such 
unpaid  claim,  civil  money  penalty,  or 
assessment)j  and 


(b)  A  basis  for  t9imination  of  the 
HHA's  provider  agreement  under 
§  489.53(a)(1). 

f  4M.71    Surety  a  aianding  to  appeal 
Madlcare  drterminatlona. 

(a)  A  Surety  shall  have  standing  to 
appeal  any  matter  that  the  HHA  could 
appeal  provided  that: 

(1)  The  Surety  has  made  payment  of 
all  amounts  owed  to  HCFA  by  the  HHA. 
up  to  the  amount  of  the  bond. 

(2)  The  HHA  has  assigned  its  right  of 
appeal  to  the  Siuety. 

(3)  The  Surety  satisfies  all 
jurisdictional  and  procedural 
requirements  that  woiUd  otherwise  have 
applied  to  the  HHA. 

(b)  Any  assignment  of  appeal  rights  by 
the  HHA  to  the  Surety  must  be  in 
writing  and  must  include  the  right  to 
appeal  all  issues  contested  with  respect 
to  the  specified  cost  reporting  period. 

f48t.72    Eflaetofraviawrevaralng 


In  the  event  a  Surety  has  paid  HCFA 
on  the  basis  of  UabiUty  incurred  imder 
a  bond  obtained  by  an  HHA  under  this 
subpart  F.  and  to  the  extent  the  HHA 
that  obtained  such  bond  (or  the  Surety 
under  §489.71)  is  subsequently 
successful  in  appealing  the 
determination  that  vras  the  basis  of  the 
unpaid  claim  or  unpaid  civil  money 
penalty  or  assessment  that  caused  the 
Surety  to  pay  HCFA  under  the  bond. 
HCFA  wiU  refund  to  the  Surety  the 
amount  the  Surety  paid  to  HCFA  to  the 
extent  such  amount  relates  to  the  matter 
that  was  successfully  appealed  by  the 
HHA  (or  by  the  Surety),  provided  all 
review,  including  judicial  review,  has 
been  completed  on  such  matter.  Any 
additional  amotmts  owing  as  a  result  of 
the  appeal  vtrill  be  paid  to  the  HHA. 

f  480.73    IncoqwraMonlntoaKlaMng 


The  requirements  of  this  subpart  F  are 
deemed  to  be  incorporated  into  existing 
HHA  provider  agreements  effective 
January  1, 1998. 

(Catalog  of  Federal  Oomestic  Assistance 
Program  No.  93.774,  Medicare— Hospital 
Insurance  Program,  and  Program  No.  93.778. 
Medical  Assistance  Program) 

Dated:  Deconber  1, 1997. 
Nancy-Am  Min  DeParie. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  24. 1997. 
Dnina  E.  ShalaU. 

Secretary. 

Note:  The  attached  addendum  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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iHwappoMsdoMcMwfwhatthe 

aulioii^to«wallh*««ir  in  Mwfcara  or  o0Mr  fMtoii  hMlti  car* 
progranw  «  wal  «  to  malw  change*  andtor  updataa  to  the 
appfcanrktfriua,  and  to  comml  th«  pitMidar/Hippiar  to  Madtoare 
MM  and  faguabona. 

CMn  Otgantaalion:  MuMpia  providara  amVoraupplara  (eh**) 
ara  ownad,  laaaad  or  through  any  olhar  dawcaa.  contrelad  by  a 
■ni^buanaaaanMy.  The  chain  organizaKonmuatoooMt  of  two 
or  mora  haalh  care  tacKlea.  The  controing  bu^ieaa  anMy  ia 
cAdtwchain'HomaOfflca.*  Each  antty  In  the  chain  may  hava 
a  dHeranl  owner  (generaly  chaina  are  not  owned  tw  the  'Home 
Offce'). 

Typicaly,  the  chain  'Home  Office:' 


( uniorm  procaduraa  In  each  fiadiily  tor  handbig 
•■UlfclonwMaw.  preparation  and  pmcaartng 
admiaiton  noicaa  and  liflK 


cenlraly.  imMdual 
providartepplar  coat  rapoiti  and  «acal  reconli  and  a 
m«ior  part  or  tie  Madcan  audi  for  a«i)  component  on 
be  parformed  oentaly. 

Exampiaa  of  prwMar  lypaa  fiat  would  typicaly  be  chwi 
orgaiiMiuna  ara:  CerMad  Quiplent  RahaUMalon  FacWea 
(CORFa):  sued  Nuning  FadHaa  (SNFa);  wd  Home  Haritti 
KHHAa). 


(CUA) 

:  TNinumbar  ia  anignad  to  laboratoiiaa  wtw  are  cartHed 
by  the  HaM)  Care  Fmandng  AdminiHralion  (HCFA)  under  the 
CWcal  Laboratory  Improvement  Amendmenti. 

Nola:  Any  laboratory  aoiding  or  acoaping  apadmena 
for  Wxwatory  taaing  ia  raquirad  to  hold  a  viid  cartfcato 
iMiad  ly  tie  Secretary  or  the  Unftad  Statoa  Department 
of  Healh  and  Human  Servioea  or  hold  a  icenae  from  a 
CIJAmamptStato. 

ConsoMalad  Coat  Report  A  ooet  report  compied  for  muMpto 
joined  together  and  «ad  under  the  parent  ted^a 
I  Number. 


Contractor  Any  IndMidual.  en%.  focMy,  organizalion,  buwwaa, 
group  pfadioe.  eto..  raoaiMng  an  Intomal  Revenue  Senice  (IRS) 
Form  1099  for  aervioee  proMdad  to  thia  appfcant  (e.g., 
independent  conteadur.  aubcontractof). 

Oiatinct  Part  Unit  loT  a  fadWy]:  A  eeparato  peychiatric. 
fahabHalon.  or  aldtod  nuning  unit  that  Is  attached  to  a  hoapiW 
paid  under  the  Proepedive  Payment  System  (PPS)  but  which  is 
paidonacoatraimburaementorothernon-PPSbaaiB.  Itmuatbe 
i  clearly  idertliiable  unit,  such  as  an  entire  ward,  wing,  floor,  or 
buUngi  iwludhg  al  the  beda  and  reialed  services  In  the  unit,  that 
meets  al  the  requirementB  for  a  type  of  tadRy  other  than  the  one 
in  «Mch  it  is  locatod.  §bA  houaea  si  the  beneHdariea  and 
redpiento  for  whom  peyment  is  made  under  Medicare  for  services 
in  the  other  ^pe  of  focillty. 

Food  and  Drug  Admtaiistnlton  Number  (FDA):  This  is  the 
certHcalion  number  aaaigned  by  the  FDA  for  equipment  used  in 
mammography  screening  and  dagnoalic  servicee 


II 


Group  Mambar  A  phyaioian  or  norvpt^aicton  praeWonar  who 
renders  aeiviDaa  b)  a  group  pracica  and  who  leaH^na  banelito  to 
thegroupi 

Indepwident  DIagnoalie  Taating  FacMy  (DTF)  (tefmarly 
Independent  Phyatatooieal  Labonioriaa  (Tt'a)):  An  enHy 
indapandent  or  a  hoapM  or  phyaidan'a  otioe  in  which  dtagnoalc 
tHis  am  performed  by  iceneed,  certMed  non-phyaidan  peiBonnel 
undsr  appropriate  piqnidan  eupanMon  (e.g,  free  atandtog  caidtoc 
calhartaiort  (iacity.  Imaging  center,  etc). 

Legal  BuafeMsa  Name:  The  legal  name  or  the  mdMdual  or  enlily 
applying  for  enrolment  Thia  name  ahould  be  the  aame  name  the 
eppicant  uaee  in  reporting  to  the  Intemai  Revenue  Service. 

Medicaid  Number  Thia  number  uniquely  identWea  the  epplcwit 
ae  a  Medtoaid  pRMidar  andfor  aupplar  m  a  gtvan  State. 


:Thte  number  uniquely  Identiee 
the  appicant  ae  a  MedBare  provider  endfor  euppier  end  is  the 
number  uead  on  oWm  fiMma.  The  Medtoara  Manllcalion  Number 
ia  atao  known  as  Madhwe  Providar  Number  and  Provider 
IdenlMcalion  Number  (PW).  Examptea  or  Medtoare  IdenlMcalion 
Nufflbara  are  the  UPlNa.  OSCAR  numbers,  and  NSC  numbaia 

NelKf  itaapplcantiaennlng  in  the  Madtoare  or  other 
federal  haalh  cars  programa  for  the  that  ttne.  the 
appfcant  wireeatea  a  Maacare  or  other  fedam  haalh 
prognm  idenWcaion  number  upon  enrolment 

r^Vf:  TMa  number  Is  aaaignad  ualna 
the  Nalonal  Provider  Syatom  to  idanay  haalh  care  previdecs 
andter  aupplars.  In  He  future.  I  wl  replaoa  the  Medhsaia 
kMiiMcfllion  Nufnbw. 


Tniinuinbcr 

uniquely  idenlMea  the  appfcant  as  a  aupplar  or  durabto  madM 
aqdpmantpra8lMlca,oitiolcaandaupplw(DMEPOS).  Riathe 
number  ueed  by  DMEPOS  auppfcrs  on  daim  fonna. 


OnUna  Swvay  CariMalon  and  Rapoittig  Syatani  (OSCAIQ: 

Nalonal  databaaa  uaad  for  maintaining  and  raMaving  awvay  and 
eeiMcafcn  date  for  oortHad  pRMidera  andfor  auppleis  iMt  are 
approved  to  partMpate  in  the  Medteara.  Madcaid  and  CUA 
pr^grama.    OSCAR  numbers  ara  aedgned  by  the  Regfond 

Other  AfMMad  UnMs:  EnHiea  that  are  elher  a  Providar  Baaed 
Facily.  a  Oieinct  Part  Unl,  or  He  a  conaoidalad  coet  report. 

Providar  Baaad  FacH^  EnHiea  operalng  under  the  control  or 
a  parent  organizalon  (e.g,  hoepM  baaed  End  Stage  Rend 
Diaeaae  Unl.  SUtod  Nurung  FadMy,  eto). 

Reasslgnee:  An  indMdud  or  organizalion  that  alowa  another 
organizalion  to  bl  Medcare  or  other  federd  heelh  care  programa 
on  their  behaV  for  eeivicee  rendered. 

Unique  Physician  MantWcKloii  Number  (UPM):  Thia  number 
ia  aadgned  to  phyddana.  non-phyddan  pradboners  and  groupa 
to  identify  the  referring  or  ordering  physician  on  MedKara  ddma. 


Mcmi 


MIM) 


UMI 
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APPIJCATIOtiiCOMPLgnOW  WSTRUCnOMg 


Furnish aliWiMMtidinfoniMlion In IliMMraly.  VaftaMis 
not  appNceMfy  wiHs  NM  in  (fie  ItaM.  ff  enflra  MoHon  is  not 

■MMBiBigawMHVSocBonBnocappncnRiSL  MtysocDonor 
the  sppnoMen  tket  oow  j)9{  Imws  ■  clMci(  box  si  Hm 
bs0innin0  of  ilio  ssetion  IndtcslliiQ  IIm  onlira  soelion  is  not 
sppthi  sills  must  bo  comptalsd  by  sppUcsnL 

Choefc  TVds  of  Buin— :  (For  adrnMslrabv*  purposss  only) 

Chodc  appropffcte  box  IndcsMng  how  sppmnTs  buHnssi  b 
sinictursd.  ThMsnoMwr  to  this  Msmwl  not  sflbctttw  amount  of 
fsknoufBomsnt  sr  snrolnMnt  I 


WolKiyspplcsnfsbusinossstructuf  iii 

applkknt  must  praMds  a  copy  of  M  partnwihlp 
agraaMant  signad  by  al  partiss  and  idanHVina  tha 
ganaiial  partnar  (V  any)  and  altMt  that  tha  partnmhjp 
maati  M  stats  rsQuiiamai'iti.  PattnatsliiDa  saa  group 
inalnKfon. 


Chaeii 


AnnHignt  FnmMnn  Aa"  Tvao:  fFor  mkt*M,tl^ 
twtifi  Tha  anawwr  to  this  ism  ¥>■  not  alisct  tha  amount 


pufposMonl)^ 

of  rslmfawssmant  or  afMUlinant  ststus. 

Saeftainsficl|>Ubslow  that  Msnliy  which  sadions  tha  sppicant 
is  rasponsMafot  complaling. 

IndMduai:  An  indMdual  paiaon  anreing  as  a  physician,  aupplsr 
or  nonigiiyKisn  piaciilionor  (a.g.,  physician,  nuiaa,  midwWB,  ale.). 

Nola:  An  indMdual  who  is  ragistarad  as  a  businsss  is 
consid#sd  a  solo  propristor  for  tha  purpoaa  of 
oomplsing  this  spplcalon  and  siKNM  not  chock  this  txK. 

indiviaiiais  oompisis  sadiona  1a,  Id,  2, 3, 4, 5, 6, 7, 8, 

9, 12.jtt.  14, 15. 17.  and  18. 

SOW  rropnaiof:  mi  navnusi  paraon  regMsrao  as  a  Duanaas 
and  iHuad  a  tB(!  itfanlllcalion  numbar  from  tha  IRS  and  randsring 
sarvicas  undsr  Ma  businaas  nama. 

Sola  Moprfalofs  compMs  sacHons  la,  lb.  Id,  2, 3, 4, 

5, 6, 7j  B,  9. 12. 13. 14, 15, 17  and  18. 

OfgantaaHofi:  \k  company,  not^or-prolt  sni^,  gowsmmarrtal 

agsncy  (Fadmlj  fMa,  or  Ljocal)  or  a  qusM 

sysisin  wMch  rsMars  madtoai  caia  (a.g., 

mamrfbctuiar,  |iaapM,  PuMc  HaaWi  Cinic,  iaboratoiy,  sMtod 

nursing  (sdi^ :  Ambulanoa  Sanica  Supjriar,   mdspandant 

Dngnosbc  Taal|)tg  FacHy,  ale). 

I  Ibt  Id,  2.  5, 8,7. 8, 9. 
10, 1ini2. 13. 14, 15, 18, 17,  and  18. 


HCFAI 


(liSS) 


III 


Group:  Two  or  mora  physicians,  non-phyaidan  practiionsrs  or 
otMT  haMi  cars  proMdsrsMupplsra  who  forni  a  prscHoa  togsttisr 
(as  authoitaad  by  SMs  law)  and  Ui  Madteaia  or  ethar  fbdsrri 
haaNh  cars  programs  as  a  ain^unt.  This  SMCiudss  oonbadsd 
physidsns,  conbadsd  non-physician  praclWonsis  and  olhsr 
conlrartK<hsi»csiapfD<H1sra<biipplsia  AgrouphaslndMdusI 
pracWonais.  Tha  indMdual  mambara  must  baanumaraMand 
anrolad  m  tha  Madtean  or  othar  fsdaral  hsalh  cara  prpgrsm  as 
iniMduals  in  ordsr  to  snrol  as  mambaia  of  tha  group. 

Only  ttwaa  haaflh  oars  piadllonara  who  ara  aMhoitad  to  bl 
Madcara  or  ottwr  «idarai  haaMi  cars  progrsms  dbady  in  Ihair 
MMdualeapadtasarsrtowadtofonnagroup.  Agroupcanon^ 
ba  anrolad  ff  I  can  mast  its  condHons  tor  rsassignmsnt  (saa 
inabucbona  for  tha  Raaaaignmant  or  Banaflto  aadion). 

Tha  sbms  dilnlion  or  a  group  is  to  ba  uaad  for  Madteara  or  olhar 
fodaralhaalh can progranWanrolmartpurpoaas only.  Rlsnot 
tha  group  drtnlton  dsaofoad  In  aadion  1877(h)  of  tha  Sbdri 
SacurityAcL 

GraupalPHtasraMlps  compMs  aadons  Ic,  Id,  2, 5,  6, 
7, 8, 9, 10, 11, 12. 13, 14, 15. 17  and  18. 

Al  group  aMNbacipartaais  BMiat  oompMs  HCF  A  Fenn  888R. 


Nola:  PARTWERWyS;  For  purpoaaa  of  tt* 
appicalon,  partnaiahipa  ahouM  chock  that  ttiay  ara 
arwoang  as  a  group. 

Notoc  RURAL  HEALTH  CUMC8:  Run!  HaaMi  dnics 
that  meat  tha  dslnlton  or  a  group.  ahouM  also  aubmt 
nvTM  roini  osok  (siwiDua  itaassignmsni  or  Bsriaato 
App8ca8on)  for  aaeh  mambar  of  8ia  group.  TMsisnot 
I  to  thoaa  Rural  Haaih  OHca  that  ars  pRMidsr 


Msf  Only!  AhaaNhcara  proMdairaupplar 
who  roatar  bto  Madtearaor  ottiar  fsdarri  hasMh  cars  progrHns 
soislyfor  man  immuntaalions. 

Masa  baawiiiiialloiiinBalai  BMara  complito  aactions 
la,  lb.  Id.  2. 5, 8. 7, 8. 9, 12. 13. 14. 15, 17  and  18. 

Nols:  Applcanli  anroing  in  tha  Madk«a  or  olhar 


I  or  ooiar  laoais  nasm  osrs 
program  for  any  olhar  aanrtoaa.  Thaapplcantagrsssto 
accapt  aaalgnmant  of  tha  Mhianza^MMumoooocus 
iMnaR  as  pamwnt  In  fol  and  cannot 


Fortooaawho  ars  onto  SBBMno  to  anml  bi  ItM  Maifcafa 
orolisrfoBMlliBHncarapragrBMto  raator  MIfor  naas 
immuninlon.  aniv  *RoalBr*  undsr  piimaiy  apadril^  in 
Sadon  1 A  V  applaant  is  an  IndMdual  or  anlar  'Raator' 
undartypa  offoo^in  Sadon  16  f  applcani  is  an 


na 


f  appicant  is  aniaing 
Movcarat  cnaoR  V 


Chack  only  ona  boK  For 
n  wMoh  tna  applcant  awMB  to 

a 


K  to  that  fodaral  hadh  caraprogrHn. 
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Ch«ckAi>i»lie«tionFor 

biWal  EnroNiiMnt:  Appicant  •  enrofng  in  the  KtodKara  or  otfwr 
federal  heatth  care  programs  for  the  flrat  time,  or  r»4ciivaling  a 
prior  Medkare  bSng  number. 

EnroHmant  of  AddNtonal  LoeaOoiKs):  Curren||y  enroled 
provider/Mippfer  it  applying  to  enrol  a  new  practice  iS^ifon. 


:  Curranly  enroled  provider^uppier  i*  completing 
appfcaion  to  comply  wihmandaloiy  pariodKre-euivey  andforre- 
oartMcaion  ttwough  the  State  agency  or  Regional  Mednare  Office. 

Chaoge  of  Ownaiship  (CHOW):  Thi*  taim  appiea  to  certrin 

imitod  dreumatanoea  as  defined  in  42  CFR  §  489.18  aa  deacfibed 
balcw. 

A  new  or  preapedkw  new  owner  muat  compiata  this  applealon  to 
report  new  or  proepective  new  owneiahip.  In  wOOMon,  the 
appicant  muat  aiw  aubmit  an  IndMdual  Reaaaignment  of  Beneflti 
Appicalion  (HCFA  Fonn  855R)  identi^ng  al  indwiduala  who  wi 
reaaaign  their  benetHa  to  the  appicant 

A  change  of  ownership  ia  defined  aa: 

.  In  the  caae  of  a  oartnerahiD.  the  removal.  addKon.  or 
subaiilution  of  a  partner,  unleaa  the  paitnera  aKpreaaly 
-  agree  othenMiae,  aa  permiltad  by  appicable  State  law; 

-  In  the  case  of  an  unincorporated  aole  proorietorshiD. 

tranafar  of  tide  and  property  to  another  party: 

In  the  case  of  a  corporation,  the  merger  of  the  ptaMmr 
cofpofaion  into  another  corporation,  or  the  coneoidabon 
oftwo  or  mora  corporabona,  reauMng  in  the  creation  of  a 
new  corporation  (tranafer  of  corporate  stock  or  the 
merger  of  another  corporalwn  into  the  provider 
cotporabon  doea  not  conatitute  a  change  of  owneiahip); 
and 

In  the  caae  of  leaaina  the  leaae  of  al  or  part  of  a 
OMEPOS  suppler  tecity  conalilutaa  a  change  of 
ownership  of  the  leased  portion. 

Note:  A  currently  enroled  providerMuppier  who  is 
reporting  new  infbimaSon  on  the  current  owners  (i.e., 
addlion(a)  or  detelion(a)  of  ownerfa))  which  ia  not 
eaqsectad  to  reeuK  in  a  CHOW  aa  defined  above,  muet 
make  the  appropriate  changea  using  the  owneiship 
Infonnatton  aedion  of  this  appicabon.  Thia  acbon  is 
conskisred  a  change  of  informabon  (see  bekiw). 

Chans*  of  InforiMlfcNi:  Currently  enroled  provMer/njppler  is 
compldng  applcaUe  sedona  of  the  appicabon  to  report  a  dwnge 
in  informabon  other  than  a  CHOW  aa  defined  above.  Curreriby 
enrdad  proMde^upplera  can  uee  HCFA  Form  855C  (Change  of 
Informabon  Fomn)  to  report  changea  in  name,  apedalfy.  e-mtf 
addreaa,  pracbce  kxrabon  addrsaa,  bOng  agency  addraaa,  pay  to 
addreaa.  aurety  bond  changaa/tenawals.  iTMAig  addreas.  prkang 
kxaity.  tatophone  number(a),  tat  number(a),  deacbvabon  of 
Medkare  or  other  federal  healh  care  bOng  number(a).  addion  or 

daMkm  of  authorized  repreeentabvea.  and  potonbal  temnnaboa  of 
currant  ownerahip. 

Changes  not  teted  above  must  be  reported  usmg  this  appicabon. 


•V 

Whan  using  INS  appicabon  to  nobly  the  Medcara  or  other  IMeral 
haalh  cam  program  that  a  pradce  k)cabon(a).  ownarta),  or  varioua 
personnel  are  no  kMiger  associated  w4lh  thia  enbty.  check  the 
appropriate  delaion  box  in  the  appicaUe  aaclk>n(a)  and  ktonbiy  the 
pracbce  kwabon  andfor  personnel. 

Al  changea  must  be  reported  in  witdng  and  have  an  origlml 
signature.  For  indMduala,  the  appicant  muat  sign  and  for 
oigaiiiuiuiis  and  group  pracboaa,  an  'Amhortzad  Rapraaantativa' 
muat  sign  to  confinn  the  raqueated  changa(a).  Fnad  or 
photocopied  sionatursawi  not  be  aecaoted. 

Check  Whafe  AimMeant  WM  Be  SubmlBhiQ  BIMa: 

MEDICARE  APPLICANTS  ONLY 


toUitheflaeal 
known  aa  the 
Mil  ganeraly  be  a 


Fiaeai  bitermadiary:  Appicant  wl  be 
intetmedsiyonhf.  ThefiKSlintermedMryis 
Part  A  Medteara  ContFactor.    The  appicant 
hoapital  or  other  healh  care  (MMy. 

Carrtor  Appicant  wl  be  anralad  to  bi  the  carrier  only.  The 
carrier  is  ganaraiy  known  as  the  Part  BMedtoara  Contractor.  The 
appicantwAgeneialybeaphyaBivior  non-physwian  pracbboner. 

Botti:  Applcanrsappicalonwiautomabcaly  be  forwarded  tobi 
both  the  fiscal  intarmediaiy  and  the  carrier  for  enrolment 
oonaklerabon. 


r^^iirmai  noma  naaiin 

to  bi  ttie  regkwwl  home 


Appicant  vi«  be  enroled 
ntermedafy. 


te  cunantly  aniolad: 


If  appicant  ia  currsnfly 
progianKa),  check  al 


in  any  ether  fadarai  heallh  car* 


.WMHicaniwniwcaiiow 
A.lndlvMuatoOniy 


Complete  al  Itema  in  this  section  V  appicant  plans  to  bi  the 
Mednare  or  other  fMeral  heelth  care  program  aa  an  indMdual 
pracbboner. 

V  an  indMdual  or  sols  propristonhip;  oomptate  applcanra  ftjl  name 
(this  is  the  name  payment  wl  be  made  in),  date  and  piaoa  or  birth 
(county  andfor  d^.  If  appicant  has  pravioualy  pracbcad  or 
operated  a  buaineee  under  another  name,  inckxSng  appicanTa 
maiden  name,  aupply  that  name  under  Other  Name. 

If  appicant  ia  a  raakterrt  or  intern  at  a  hoapial,  check  appropriate 
box. 

If  appicant  is  enroing  as  an  indMdual  or  aoto  proprietor,  fumiah 
the  appicanTa  primary  apedalty  (e.g.  cardwtoglat.  palhotogiat, 
nurse  pracbboner.  ete).  Deaignabon  of  a  aacondaiy  apedalty  is 
opbonaL 

Gender  and Rac*/EthnKifyinfonnaboniaopbonal.  Thiadatewl 
only  be  ueed  to  assist  HCFA  in  uraquaiy  ktenliiyinglh*  appicant 


HCMSiSd/BS) 


UMI 
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A.  IndlvkHirti  brtv  «eontlnii«dl 

If  applleant  t$  Mnploywl  by  an  wHIty  ttiat  w« 

ptytMftttt  tar  Urn  •pplcanf's  swvtoM,  appiCMt  must 
compMa  and  sign  Om  HCFA  Form  8SSR  (Individual 
Raassignmairt  of  BanalMs  AppHcaHon). 

B.  OfganteaOotis  Only 

Complflte  m  Mclion  if  appicant  is  a  aoie  prepristor  of  ths 
burinew  or  f  apficant  ■  a  puUdy  or  privatsly  h«td  businsss  sntty. 

CompMs  al  if4ms  In  this  ssction.  For  Lagal  Buainsss  Nama. 
suppl)rlhenamplltwtthabuains8s,  organization  or  group  praciiea 
rapoititothalR8(ttMsisttwnsiTMpaymant«Mibamadain).  For 
Typa  of  Facily  givs  ihs  riasiUlLsliuii  that  dsslgnatas  tha  antty 
(e.g.  hoapHal,  SUM  nursing  l!sc%,  homa  haaRh  Disney, 
ambulanca  cortipany.  ate.),  and  chack  whatttar  this  fadty  is 
accrsdtod  or  non-accredKad. 

Nolai  awcai  laboratoriaB  and  indspendant  di^nosHc 
tasting    tadHss    should    annotsts    this    sacOon 
KTORT(LAB). 


Al  oiganizadoM  must  idsnUiy  irihsy  ara  eonaidsrad  a  ProMsr 
Bsssd  FacSy,  a  Diriinct  Part  Unl^  or  tia  a  consofdalad  cost  raport 
undw  ano«Mr  prpvidsr/Mipplsr  Madtoara  IdanMcaHon  numtwr.  IT 
an  organizalioa  is  a  Distinct  Part  Unit,  than  tha  orgarazaion  atao 
Ms  undar  tha  ^^oadar  catsgory  or  Providsr  Basad  FadMy. 

irtheorganizalia^iBa: 

•Providbr  BaMd  Fadty: 

•Oistlr^  Part  Unit: 

-or  fltajil  a  conaoidatad  coat  rapoft 

then  the  orgahtzalion  must  provida  tha  nsma  and  Madfcara 
idantilicalion  niimtMr  oTthsir  paiant  providsr. 

Nota:!  The  linal  datanninabon  as  to  whathar  an  entity  is 
tuly  a  f^Dvidsr  BaMd  FacSy  wl  be  made  by  HCFA  prior 
to  conlfMion  ofthe  enralmant  procaas 

In  addfcn  to  ttJ  parent  provider  rsMtonahip  deaolbad  above,  the 
oiganizalion  m(Mt  idenMy  how  many  Providar  Baaed  Facttiaa, 
Diatinct  Part  Units,  Branchea,  or  IMh*«ampua  sitoa  the 
organization  is  responaUe  for.  For  each  of  thooe  locations 
idenHied.  the  PMdice  Locabon(s)  secOon  oTthis  appicaHon  muat 
t)ecompMed.  ; 

ir  appNeant  latcjsUai  payment  from  Madlcaia  or  any  otiiar 
fMaral  hoaMij  ^ara  agency  for  any  saivtoes  randarad  by  a 
contiactor.  wb«n  patmMad  by  Madlcaia  or  ottiar  fsdeial 
health  car*  prDgiam  requbaments,  tha  eontiaetor  muat 
complete  and  aign  tha  HCFA  Form  155R  (IndMdual 
Reassignment  «r  BenelNs  ApptaMon). 

C.  Physician  and  Non-Physidan  Practitioner  Groups  Only 

Complete  al  itMis  in  this  section.  Furnish  the  group's  legii 
business  name.  This  should  be  the  legal  name  uaed  in  reporting 
to  the  IRS.  Furhish  the  groupie  primary  spedaily  (tha  primary 
spedsNy  of  the  i^V^jority  of  the  group'e  members).  Pesignslion  of 
a  seoondeiy  spMaRy  is  optional.  Al  group  members  who  the 
group  wi  be  bpng  the  Medicare  or  other  toderri  heaHh  care 
program  In  their  behair.  muat  be  IndMdualy  enroled  m  the  given 
MedKere  or  othe<  federal  health  care  program. 


HCFA  I 


i^m 


85SRI 


NolBirha  groupie  members  must  be  enroled  within  the 
Mme  iisderd  hesNh  cara  program  as  the  youp 
enrolment  OthenMse.  the  group  member  must  enrol 
seperMriy  as  an  IndMdual  in  the  group's  tadsrai  hsstti' 
oiapfogram  prior  to  becoming  a  rneniber  of  that  group 

lalonthaHCFAFtorRi 


Note:  RARTNERSHM:  When  complsling  this  secKon, 
prmMs  Isgri  buiiness  neme  of  pertnerMp,  date 
pertnership  was  incorporated,  and  the  State  where  the 
pwlnerMp  is  incorporated  Pteos 'nV  in  the  spedsi^ 
btodc 


ProwidsappicanramalngaddrMa.  TNsiswhsfetha^iplcant 
can  weaiweconespondSHue  and  buWms  Item  idedtewe  or  other 
fidMiihaiai  e— program  conbactors.  TNsaddraaamaybathe 
■PPlcanrahomaaddrMaoraPoatOllcaBaic   Appicantmust 

•"fTV * ' —  Tiif  T  mil  aiitMi  t aiislsliH   V^iplcabte 

provide  appfcanTa  praifeuily  anigned  Madcare  Mamilcaliori 
Number(e)  and  the  nama(a)  of  the  Canter  an«br  FMcri 
murmsdary  to  wWch  appicant  moat  rscamyeubmittedfafc  using 
this  numbsr.  IT  applcabte.  provide  applcanTa  moat  recant 
Medkaid  number  and  tha  State  in  which  it  waalMued.  Appicant 
muat  proMds  hii«Mr  Social  Sacuri^  Number  and  whaniVipicabte. 
hiiAier  Emptoyir  IdenHlcalon  Numbar^a). 

Nda:  Al  tpplcente  Bi^  provide  ether  their  Sodri 
Seculy  Numbsr  andfer.  whan  applcabte,  their  Employar 
IdenlHoalon  Number  (EM).  Vappdeant  uaas  mora 
than  one  EM,  Ist  al,  startbig  wNh  the  EM(s) 
cunantly  uaad  or  to  ba  need  for  tax  reporting 

pwrp teaig loMria appdutfun.  AHachacopy 

or  NIS  Form  CP  STB  to  voriiy  the  appdeanra  ON. 


Appicant  muat  anawer  al  qussione  rriatsd  to  criminii  actM^. 
Anawering 'yea' to  any  of  theae  quaalona  wl  not  aulomaicaly 
deny  enrolment  into  Medcars  or  other  federal  heaRh  care 
programa.  For  purpoaea  of  theee  qusaions  rsteted  to  criminal 
ecMly,  an  Immedtete  fsmly  member"  of  the  appicant  is  dslned 

-ahuabandorwMs: 

-  the  natural  or  adoptiva  parsnt.  chid  or  aifaing; 

-  the  at^)parMit,  stipchid.  stspbrolhsr  or  sl^i 

•  the  felher,  mother,  daughtw.  eon,  bradier  or 

-  parent-Maw,  brotttar-IMaw  or  airtar-Maw. 

•  the  grMidparsnt  or  grandehU;  and 

-  the  spouss  of  a  grvdparant  or  graidchld. 

For  purpoeee  of  Iheee  quaationa  rdated  to  criminal  activity, 
'mambsr  of  household' wRh  respect  to  the  appicant  is  dsHned  as 
any  MMduai  aharing  a  common  abode  as  part  of  a  ain^  ftenly 
unit  wdh  the  appicant  indudbig  domeaie  amployeea  and  odieis 
who  iva  together  as  a  flsmly  unft.  but  not  inciting  a  roomer  or 
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2.  ProtosiotMt  Mid  Busln«s«  Ueen— .  CwMltetlon.  and 
R«Qistr«tion  Intenmtlon 

/in  appicantB  are  required  to  turmh  infbrmaten  on  al  Federal, 
State  and  local  (dly/county)  profaaaional  and  bueineea  icenaea, 
oeflicaljoris  andtor  regiatrations  required  to  practice  aa  appKcant's 
provtderMuppier  fype  in  appicanfa  State  (e.g  State  medKai 
license  for  phyaictan,  State  certiHcaBon  andtor  regiatration  for 
Nuiaea.  Federal  DEA  numtwr,  Buanaaa  Occupancy  Licenae,  local 
buaineaaicense,  etc.).  Ttte  local  Medfcare  or  other  federal  heaitt) 
care  contractor  vmI  supply  spedfic  credentiaing  requirements  for 
appicanTs  provktor/iuppier  type  upon  requeat 

Notaited  or -certMled  true"  copies  orttM  atwve  Infonnalion 
are  opMonai,  but  wH  spaed  Mm  prooeaaing  of  this  appHcaUon. 

Notartsad:  A  notarized  copy  of  an  origirtal  document  ttwt 
will  have  a  stamp  which  atalea  'Oflidal  SeaT  along  Mth 
the  name  and  signature  of  the  notary  pubic.  Stale, 
County,  and  the  dale  the  notaiya  commiaaion  expiree. 

CertMad  True:  Thia  ia  a  copy  of  tt)e  original  document 
obtained  from  wtiere  it  origirialed  or  is  stored,  and  it  has 
a  raiaed  seal  which  identttea  the  Stale  and  County  in 
which  it  originated  or  is  stored. 

In  Hau  of  oopiaa  of  the  «bova  raquailad  docuaianta,  ttw 
appieant  may  submK  a  noloriiad  or  "creMlad  tnia" 
CaftlUcala  of  Good  Standing  from  tna  appiicani  a  Stala 
licenslngtoertificalkNi  board  or  othac  medical  association. 
Tliis  oaflMlcala  cannot  be  mot*  than  30  days  old. 

Non-physidan  practitionefs  who  must  meet  Mednare  or  other 
federal  health  care  program  requirements  fbr  profeaaional 
experience  shoidd  submit  evidence  of  practice  and  the  dalea  of 
employment 

If  appicanf  aeniolment  requirea'a  State  aurvey  and/br  cartHcation. 
the  appieant  ia  required  to  forward  copiee  of  State  auivey  and/br 
oeilicaion  documents  to  ttwMedcare  or  oltier  federal  health  care 
contractor  once  they  are  recewed  from  the  State  agency  or 
Regional  Mednare  OfRce. 

Note:  Temporary  icenaea  are  acceptable  aubmiaaiona 
v«lh  this  appication.  However,  once  received,  a  copy  of 
the  appicanTs  permanent  ioenee  muat  be  forwarded  to 
the  Medcare  or  other  federal  health  care  program 
contractor  within  30  days  of  receipt 

if  appicanTs  State  icansure  is  dependent  upon  State  survey  andfor 
certilicabon,  chedc  appicabie  box  and  fumiah  information  on  al 
other  required  icenaing  infbnnalion. 


A  bueineea  icenae  ia  required  fbr  each  practice 
location. 

If  appieant  had  a  previoualy  rtwoked  or  suspended  icenea, 
certication,  or  regiMralion  reinatalad,  attach  a  copy  of  the 
reinatatement  notiM(a)  vMlh  thia  appication,  if  appicaUe. 

3.  Proiessional  School  Intorwiation  flndhriduais  OnM 

If  appicabie.  supply  information  about  the  educational  inalitution 
from  wtiich  appieant  recawed  medical,  profaeaional.  or  related 
degree  or  training  as  raquimd  by  appicanTa  State.  Enctoae  copiaa- 
of  diploma,  degree  or  evidence  of  quaHVing  course  work. 


Non^ihyaician  practitioners  who  must  meet  HCFA  or  other  federal 
health  care  program  requiremento  fbr  education  muat  provide 
documentation  of  couiaea  or  degreea  taken  that  aattrfy  Medtoare 
or  other  federal  heaRh  can  program  requirementa.  Contact  the 
local  Me<fcara  or  <Mm  federal  health  care  program  repreaentallve 
for  requiremente  needed  fbr  appicanTs  providerMuppier  type. 

4.BoafdCf1ifteatton 

If  appieant  ia  Board  Certified,  fumiah  requeated  information  for 
each  Board  Certiffcatton  obtained  by  the  appieant 


S.  EjtduskMiBancaon  Intbrmatton 

Supply  ai  raqueated  infbrmabon,  and,  if  appicabie,  attach  a 
copy  of  ttM  appicanTa  reinatatement  lettBf<a). 


6.  Piactlca  Locattonfst 

ProtMa  ai  inlbrmaHon  raqueated  for  each  location  wttere  appieant 
wM  render  aarvicas  to  Madteare  or  other  federal  health  care 
program  beneflciariea. 

Indivklual  practHionai*  ahouU  include  ai  hoapitais  andfor  other 
I  where  thay  render  aerviee  or  ham  piNiegea  to 
IndNidual  pracMionerB  who  only  reixler  aanioae  in 
the  patianTs  home  (houaa  eais)  ahouM  aupply  hie/her  home 
addreea  in  thia  aecflon.  If  VKMdual  piactiliuneia  render  eaivioea  in 
retirement  or  aaaialad  ivkig  oonununiliea,  complato  thia  aacHon 
uaing  the  nanwa  and  addraaaaa  of  theae  communMea. 

Ho^jMb  muat  iatal^ilMto  einica,  dMnct  part  unite,  and  providar 
baaed  fBdMee  (e.g.,  eUtod  nursing  faeity,  rural  health  dMc,  etc) 
and  muN^^ampua  aMaa. 

Home  health  agenciee  and  hoapicee  muat  lat  al  branchea. 

Note:  LiaingthofacMaa,  dnica,  untta,  and  muM-campua 
eites  conlralad  by  a  hospital  or  other  enMy  doaa  not 
automaicily  enrol  them  in  the  Medfcaia  or  other  federal 
heaMh  program.  The  HCFA  Form  855  (General 
Eiwolmanl  Appication)  muat  also  be  complalad  fbr  each 
oftheeei 


Poet  OWoe  txawee  artddrop  boxee  are  ogt  aitieptabte  aa  prautiue 
tdroaaaa.  The  phone  nufflt)er  muat  be  a  number  wtiere 
t  andtor  cuatomais  can  raach  the  appieant  to  aak  quaaHons 


or 


Fumiah  the 'Pay  To*  addraaa  for  payment  of  aaivicea  rendered  at 
tlvs  oracica  lociliQn  Pawnente  wi  bu  made  in  the  leoal  twaineea 
name  that  the  in<ividual.organtealon.  or  group/bartnaiahip  usee 
to  report  to  the  i%S,  aa  reported  in  Section  1  of  Ihiaappicaion.  In 
moat  drcumatanoas,  payment  wA  ba  made  in  ttia  name  of  the 
indviduai  virho  fumiahad  the  eeivica  unleaa  a  vaU  Re 
of  BenaAsStMamenthastwan  oompletad.  The 'Pay  To* 
may  be  a  Poet  OfRce  box. 

Fumiah  the  name  and  aodal  aecurly  number  of  the  primafy 
managing/dvecting  employee  of  ttM  practice  locabon. 

y  appicabie,  prowde  the  CLIAnumt>er  or  FDA  certification  numt)er 
aaaodatedwMi  each  piece  of  equipment  at  each  practea  locabon 
and  autNTiN  a  copy  of  the  moat  current  certMcalon. 


HCMaas(iaa) 
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«■  Praetlea  UeHfrnftj  fBTnttlllrtl 


pilicnt raoonliira ln|)t on ttM pramiMB.  Ifno^ 
oi  uw  HDrapB  laoBqiiiocaKin  wmi  ■••  pnywcH 


drop  boxwi 

pMont  rwonM  w  imMmmq. 

rft-lii  -  tt%m  atlii  ■  faa«  iMM  ■llii  ■ 
.  pnorpiffoeBwaimMnn 

FOR  MEOICiMtE  ENROLLMENT  ONLY 


If  Mfrlnwit  Mi  iwmIiiihIii  takd  Itadcaa  or 
reQUMMMJaniMlDn  about  ttwptiorpraclos.  imitiii  wlwini 

in  Vm  pftof  intUhNt. 


CoimMi  Mi  adtan  tor  H  MMAmIi  MdKor 
ownvran^i «  umhoi  nnraii  n  no  ^i|iii  wira 
ownof  ii  an  ihoMdUH^  oonipMli  owwiv  nanw^ 
nuniliiraidMiBlBMiridaflMeiABfiiiiiHtiar  If 


inanM(«). 

A  pvian  or  i^f^  wAi  an  ownaiMp  Of  contal  intMHt  ii  one  Ihat 

I  ownoraNp  inlwHt  taMnQ  5  piioartf  or  nwra  in 


I  nonc^  or  oomnnann  or  saei  ana  nana 
OQual  Id  5  pvcant  or  mora  in  tha 

...  vNMia  tha  amount  of.  an  ndkact 
owiMis^i  nnraii  ■  oHHinnaa  Hf  mii^qaiB  aw 
partMnlaBM  of  owMMfiMp  in  anch  ani^  0bmanfiik  V 
A  oMia  10  paroaitt  of  #ia  itoofc  in  a  ooiponlon  ftat 
cwmW pareantflfiha pwiiMMiaMpplar. i^a  intaraat 

pnnf^actaipplaf  and  muat  ba  lapoflidk 

I  aitoraat  of  5  paroantor  morain  any  aiof|pa0i^ 

rtruat,  noli  or  otiar  oMpalfan  aaaaadbyWia 

t  intoiaat  aQMli  ailaart  5  paicant 

of  tia  wahM  of  ttw  propar^  or  anato  of  Iha 

DRMidKiauDolar 

ii  an  oMoar  or  dfcacini  of  a  nirwiiliifciMMiii  Itut  ii 

>a« 


in  a  proMdarAupplar  that  ii  Ofgannd  aa  a 


Supply  al  la^yaalMl  Intennaiuii  about  tha  oynar%  pai 
piaiiit  bRnQ  MMonahipa  wMi  Madtoara.  Funiirii  paat  Maloty  for 
tiaiartlOyaaik  irdataiinotkno««norlainoompiala,ehack1ha 

-|ab^ 


SunoitfilniaMaKiiandkininlDniMaon  mmII 
a  daar  copy  cjf  !tha  owmar'a  tainalalaiiniit  lattiwta). 

Mtoch  a  copy  (4«M  apficanra  RS  Form  CP  575  partaining  to  thia 
buainaaa.  Tha  IRS  Form  CP  575  wl  ba  uaad  to  varfy  tw 
amployar  idatilBLaliun  nurobar  (BN).  InlauoflhaRSFormCP 
575.  tha  appHeant  may  uao  any  oflidri  oorraapondanoa,  Mich  aa 
the  quarMytwip^fmant  coupon,  *omlhall?S8hoiMngthanama 
of  tha  antly  a^  bhown  on  thii  appfcabon  and  tha  EIN. 


VII 


•iVtoyadtaythaapplcanL  ThiaaaclonahouUinciuda.butiinat 
Iwitod  to.  ganani  managar(^  buinwi  manaoM^a), 
adnMMatof(a),  dbactoi(a),  or  olhar  bidMduili  a^  mvoIm 
oparateniiorronagwWcBnbBlewlha  preiMadbupplir.  or  who 
dirac%  or  Indbady  conduct  tha  daytod^f  oparaltona  of  tha 


Nolai  TNa  aacaon  1l_ISI  ^  ^ 
inhrmalon  about  bMng  agancy  or 


or  Mi 


or 


on  tha  Board 


anvlayMa  and  aubR*  a  oepy  or  tha  501(C)(3)  I 

,  lUfniih  only  tha 


iForlaigal 
top  20  _-. 


■JrbniW  or  il 


Supp^di 


caw|miMiai»    FumWipaathMHyforthatoatlOyMa.  ffdato 

•  not  knoain  or  Ii  inoDiniaila.  I 


HMd  or  aw  praaaany  bBng  tha  I 

cawtwjjpaiia.    FumlihpMthlrtBiytofthala<iq»aaw.  Vdato 

ianctloMiMi  oriinooniptoto^  chaoklhaappiapnatobotL 


I  MonaaHon,  and  a 
oopy  or  tha  manapinQ  andta  tfcacHm  amptoyaa^ 


If  aoolcant  ii  a  autaidtonr  fiahalv  or  nartWhr  oumad  taw  anoatar 
orgntaalton  or  burinaaa),  or  a  joint  WMMura  (aiiualy  mawd  by 
—«<*»•>  itM***i-M«* '«'— ■'■■""nfttnrhiBlnaaafatt  vamMmiik 

^T^l? '"''jij'il'' 'iji^?'*'"  *^i5'y!35s'**s5 

JgJDtJEBttlEt'  Attach  a  oopy  of  ttia  paiant  compan)^  or  olhar 
OMnar'a  RS  Forni  CP  575  parlMiiiV  to  thii  I 


I  to  ba  eeoiptolad  by  I 
WIAbiiMidlnnal  pwaidaiOiipplari  OIM.Y.  TNaincludaadi 
•rmBMorai  cvwn  pipwiiBDiupimre  vim  oh  iscb  ■MvnmnOT 
(a.a,  Noma  Haalh  Agandaa  and  Sidtod  Nurring  FacHaa). 


NCMiii(im) 
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Vtll 


11.  Chain  Orcwnlzation  Infonwrtton  (conltnu«cn 

If  applicant  is  in  a  ctiain  organization,  ctwcfc  appropriate  action 

blodc  fbr  tfw  chain,  then  supply  al  information  requaated  afeSS&itlfi 
chain  home  office. 

1Z  ContractOflnfonnattontBusfaiaaaOraanteatkMirt 

This  section  is  to  t)e  compMad  vMlh  intbnnation  about  any 
businaas  organizabon  that  the  appfcant  contracts  vMth  that 

providaa  medcal  or  (fagnoaOc  seivicaa  or  madnal 
supples  for  which  the  coot  or  value  is  $10,000  or  mora  in 
a  12  month  pefKxt  OR 


will  reassign  beneltts  to  the  appfcant,  ragandeas  of 
annual  coat  or  value  of  madfcal  or  diagnoalic  saivicaa  or 
supplias  provided. 


IndMdual  contractors  with  whom  the  appicant 
does  business  and  who  vmI  reassign  benaflts  to  the 
appicant  must  complete  the  HCFA  Fonn  855R 
(IndMdual  Reaaaignment  of  Benefits  Appicabon). 

Provide  al  requested  information  about  the  contractor's  past  and 
present  biing  reladonshipe  with  Medttare  or  Medk:aid. 

Fumiah  0  rsqueatad  sanction  infomMtfon  about  tha  con1ractor(s), 
and,  IT  appinable,  attach  a  dear  copy  of  the  contractor's 
reinstatement  letterfs). 

If  a  business  or  group  contractor  wl  be  reassigning  Madtoaf* 
benefits  to  the  applicant,  an  authorized  representative  must 
complete  and  sign  the  Ronasignmant  of  Beneflts  section.  For 
additional  "Ofonnalion  concerning  Federal  requirements  for 
reassignment  see  instructions  below. 

♦ 

If  a  currently  enroled  provider^ppier  Is  obtaining  the  sendees  of 
a  new  contractor  that  wl  be  reassigning  their  benelilB.  compMa 
only  the  Appicafion  *  Identificalion  saeiion.  tha  Contractor 
Infomiation  section  and  the  Reassignment  of  Benefits  Statement 

13.  ReaastanmantofBenafWaStrtamant 

In  general,  Medcars  and  other  federal  health  care  programa  make 
payment  only  to  the  benefidaiy  or  the  indMdual  or  entily  that 
dvecily  provides  the  service. 

V  the  appicant  iMwives  pivnwnt  on  bahair  or  otiMr  businaaa 
organizaliona  for  sarvteaa  providad.  that  odiar  buainaaa 
organization  must  eomplata  and  sign  Itw  Raaasienmanl  of 
BanaMs  Statement  Failure  to  do  so  wfl  cauaa  a  delay  in 
procasaing  tha  appicalion  and  imtt  tha  MedKare  or  other  federal 
health  care  program  contractor's  ablty  to  make  payment 

Note:  The  reassignee  la  penniltad  by  Federal  law  to 
reassign  MedKare  benefits  to  an  employer,  the  fadHy  in 
whwh  the  reassignaa  provMea  saoAcas.  or  to  altaaMi 
cam  defvery  system.  For  further  inlbrmalion  on  Federal 
requirements  on  reaaaignmant  of  benefits  the  appicant 
should  contact  the  tocal  Medkwe  or  other  federal  health 
care  program  contractor  before  signing  the  appicalion. 

Any  indhrUiial  praetltionar,  including  individual  oontFM:lors 
and  group  mamban,  wtw  raaasign  Medicare  or  othar  «Bd(Mal 
liaalli  care  prognm  banaftt*  to  ttta  applicant  must  oomplela 
dw  HCFA  Fonn  B55R. 


Individual  pnKtMionafs  wim  are  contractad  liy  tha  applicant, 
but  do  not  reaaaign  Itiair  banafits  to  ttia  applicant  do  not 
naad  to  oomplala  tha  HCFA  Fonn  855R. 

14.  BJHno  AaancvfManaoamant  Sanrtea  Oraanteatlon 
Addreaa 

A  BMng  Agency  is  a  company  contractad  by  tha  appicant  to 
fUmish  al  daima  processing  functions  for  tha  applcanfa  ptadioe. 

A  Management  Saivica  Organizabon  is  a  company  contractad  by 
the  appicant  to  fumiah  some  or  al  adminiabalive,  clerical  and 
claims  procasaing  functions  of  tha  appicanfa  pracSca. 

If  tha  appicant  cunanlly  uaas  or  wM  ba  using  a  bOng  agan^ 
andtor  management  sanm^a  organization  to  aubmit  bAs,  compMi  ' 
al  raqueatsd  information  and  attach  a  currant  copy  of  tha  signed 
contract  between  tha  appicant  and  tha  bmng  agency  or 
management  sarvicaorgatiizaCon. 


If  appicant  uaea  a  biing  agency  and^  or 
managamart  aanioa  organization  but  no  wriltan  oontiact 
exiats  between  appioMit  and  bling  agency  and/or 
management  aaivica  organization,  a  contract  must  be 
written  and  fUmiahad  VMlh  this  appication. 

Any  change  in  the  contrad  between  the  appicant  and  the  bttng 
agency  andtermanapementaenaca  organization  muat  be  raooflad 
to  the  Medicare  or  othar  federal  health  care  program  contractor 
wAhIn  30  calendar  days  of  said  change. 

18.  ElactTonte  Claims  Submiaakwi  Information 

If  appicant  plans  to  submit  bis  alectroncaiy.  or  wouM  ika 
mfbnnation  about  alactronic  bSng,  supply  a  contad  name  and 
phonanumbsr.  Tha  Medfcaw  or  other  tsdarai  healthcare  program 
contractor  wA  be  in  contad  vMi  further  inalnictiona  about 
quaMying  for  aladrorac  bang  subrmsaiona. 

Note:  Electronic  Funds  TranatardSi  only  ba  made  into 
an  account  oontroled  SKduaively  by  the  appicant 


16.  SuretvBondlnlomiation 


If  SppQ^HIQ  Id  OM  < 

this  section  for  submiaaion  of  Medicaid 
■imiuiauon. 

Complete  al  requested  information. 


do  notcomplala 
surety  bond 


Annual  surety  bond  renewala  muat  be  reported  to  the  MadKare  or 
other  federal  haaRh  care  program  contractor -using  HCFA  Forni 
855C  (Change  of  Infonnation  Fonn). 

An  Ofioinal  copy  or  the  aunty  bond  muat  be  aubmUad  wUh 
MaapplcaHon.  Failure  to  submit  a  copy  d  the  auraly  bond 
win  prevent  the  proeeaalna  or  this  appNcaMon.  maddHien, 
the  appicant  must  obtain  and  aubmit  aeertMedoopyoTthe 
aganrsPowerofAHwneywHBi  this  application,  iflhe  bond  la 
issued  t>y  an  agent 

17P9fm9tPtTKn 

Prcwide  the  ftjl  name  and  telephone  number  of  an  indMdual  who 
can  be  reached  to  anawar  queationa  regardng  the  information 
furnished  in  this  appication. 


HCFA  SM  (IMS) 
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iX 


TMs  iMmimhI  Indudw  th*  mMRNifn 
ippicini  wwm  <qnw  to  Manrewan 


to  wMoh  tlM 


By  slgnlnQ  owoMtMcsHon 
loadlMratoalllM 
appHoMil  Rtiy  b*  daaM 
piogran  ff  iMy 


Is  MMra  UmIIIm 

TlM( 


Miinf  to  Of  Mwotod  ftoni  IIm 


Notoc  IT  appicvit  is  applying  at  «i  indMAMl  or  Mto 
pro0l^tor.MatartnM■ti^Bn^nddrt»»^C^^ 
8M|iMni  if  ipplcant  Is  ippiylnfl  m  m  otjwialon  or 
wabwuppwdlcfctalfcoiiMdi— I— iHiiiMMirf 

V  ipBlcint  hM  mora  ttwn  ono 
kw,  wmiah  Iho  Mmw  and 

(feM^irwokwd  «i«i  ttw  Modhara  or  otMT  fKlaral  ha«) 
tentractoia 


HCmMi(«M| 
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m§tmmmmtm^  gWIVlO  SHKIIWWH 


IB  to  be  oomptotod  by  ItM  appNeant  for  MKh 
SMVlM  ooniiMny  baing  wiioImI  in  llw  I 


Attadmifitl 
TMi 

or 

It  Snw  Uoeiio  Infoi  wiaMoii 


gipplartiicufwnlyStrtilMiwdandcartltod  toop«ratoa»an 
ambulwiM  Mnic*  aupptar.  compM*  this  Mctton  and  attach 
copy(s)  or  i«  State  icanaaa  and  documanli. 


Aoopyof  appicanrscunanticanae  or  cadMcala  muat  ba  allBcftad 
toMafarm.  ThaalfoclMa  data  and  aipiralion  data  muatbaMaM 
onlbaicanaaoreaflilcala.  CWma  wl  ba  paid  baaad  on  ttiaaa 
data.  Tha  appicant  iiHNt  pfovida  ttw  oAca  wltti  a  copy  oflha 
ranawal  loanaa  in  ordar  to  raoaiva  paymant  altar  Iba  wpiralion 


Z  PMcrlplion  of  Vahicla(a) 

Appicant  muat  idanny  ffw  Mm  (a.a.  aulomobia,  aircraH.  boat)  or 
MdivaMda.  and  fUmiah  yaar.  matca,  modri.  Md  vahida 
idanHcalion  nunitMr. 

Tba  apiieanft  vaHdaM  muit  ba  apadrty  daaionad  md  aqi4>pad 
fortan^oMngttaaicicorinjurad.  ItmuathawcuatomaiypaiHt 

caia  aquipinant  indudbia  but  not  feniad  to.  a  abatohar.  daw 
btan^  lN«aidaupf«nandaovgan  aquipmant,  and  R  imiat  hawa  al 
otbar  aafi^  and  MMaMing  aquipmant  aa  laquirad  by  State  and 
iocal  auftoiWaa.  V  tha  ambulanca  wl  auppiy  Advancad  LM 
Support  aanioaa,  lat  al  tha  nacaaaary  aquipinant  and  pnwida 
documantolon  or  oaMlcalon  from  ttw  autoortzad  ioanaing  Md 
ragutaion  agancy  for  appicanra  araa  or  oparalon. 

Vabidaa  muat  ba  ragutaity  inapadad  and  racartlted  accordhg  to 
appicatfo  State  and  locai  fcanaura  liMa.  E^Manea  or  raoartfcalon 
muat  ba  aubmiltad  to  tha  Madkaia  or  olhar  fodarri  haath  cam 
program  conbactor  on  an  ongoing  baaia.  aa  raquirad  by  State  or 
local  law. 

Nofo:AirAinbuianca 

To  quaMy  for  air  ambutenca.  tha  fUtewing  la  raquirad: 

-  •  aMffltenaialBmantAatgiMathanamaandaddraaa 
cf  toafodi^  wtMiaViaairenft  ia  hangwad  wgnad  by 
tha  Praaidant.  Chiar  Exacudva  Officar.  or  CMar 
Oparaing  Ofllcar  ortha  akport:  and 

-  proof  that  tha  air  ambulancaapplcant  or  Ki  tearing 
company  poaaaaa  a  vaid  chartar  light  ioanaa  (FAA 
135  CarWcato)  for  tha  aircraft  baing  uaad  aa  an  * 
ambutanca.  If  tha  air  madkal  iranaportalion 
company  owna  tha  rirenit  tha  ownar'a  nama  on  tha 
FAA  135  CartMcato  muat  ba  tha  aama  aa  tha 
appHcanfa  nama  on  thia  anrdmant  appicalion.  If 
tha  air  madk»l  tranaportalion  company  laaaaa  tha 
aircraft,  a  copy  of  the  leaae  agraamant  muat 
accompany  thiB  enrolment  appicalion.  The  name  of 
tha  company  leaaing  the  aircraft  muat  be  the  aame 
aa  the  appicanfa  name  on  this  enrolment 
appicalion. 


3.  QuaWleallon  of  Ciafw 

Tha  ambutanca  ciaw  muat  conMt  or  at  toast  two  mambaiaw  Thoaa 
craw  mambaia  charged  Mtti  tha  cara  or  handbig  ortha  piiant 
muat  mduda  one  hdMdual  wNh  adequate  frat  aid  trainina  (La., 
baining  at  toast  aquivatont  to  that  provided  by  tha  basic  atd 
acMnoadRadOoasftataidoowaaa).  V the ambutenoa craw wl 
provide  ALS  aaraioaa,  thay  muat  iat  thair  ALS  taming « 


TiaMig -aqiAatanr  to  the  basic  and  advanced  Red  Cfoaa  «rat  aid 
coursaa  Induda  ambutanca  aaraioa  baining  and  aapartance 
•ctMrad  m  mlteiy  aarvioa  andfor  auooaaalU  con^Mlon  by  tha 
incMdud  or  a  compaiatata  Imt  aid  course  fomtahad  by  or  under  tha 
•ponanahip  of  Steto  or  local  aulhoiiltoa.  an  aducalonal  inaMulon. 
afba  departoiani  a  hoaptsl.  a  profsaaionai  organnion.  orolhar 
auch  quaMad  organizaHon. 

Appicart  must  smtoaaacar«cata(a)  ahowing  Ihst  craw  mambera 
hatva  aucoaaaMy  comptated  tha  raquirad  fM  aid  b*iia  or  ^ 
a  daacfipion  of  tha  equivriant  mttaiy  bainirtbL  where  Md  when  it 
waa  racahwd.  Craw  muat  oominua  to  puiaua  wd  oomptate 
continuing  affocaion  rsquirsmanto  In  accordance  wlh  Stale  and 
tocHkanauwlMM.  Evidence  or  raoerflcaion  must  be  aubnMad 
to  the  Medfcara  or  fltwrfodaralheafthcara  program  conbactor  on 
an  ongoing  baste,  aa  raquirad  by  State  and  local  taw. 


FOR  MEDICARE  EfMOtXMENT  ONLY 

AnwMriianicabtequealioneragardtogbangmathoda.  Supp^ 
the  name  or  the  MedKal  Obador  and  the  geoirM*:  araa  the 
appicantaeraicee. 

DIola:  Paramedto  Intercept  Servioee: 


A  baaic  Ha  support  (BLS)  ambutenca  auppier  may 
ananffi  w»  a  paramedQCmatgsncy  Madteal  TechnidM 
(EMT)  organmiuii  or  another  advwwad  Ms  aupport 
(ALS)  ambutanca  euppier  to  proMde  tha  advMoad  Mb 
aupport  aenioaa  wMe  It  pnwidaa  for  the  bansportalon 
component  The  BLS  would  H  for  the  ALSaaivicaa  and 
mahe  arrangement  to  pay  tha  oigantealonpiovidtag  tha 
ALSaenioaa.  Aa  an  altamalva.  the  BLS  cotM  ananga 
for  the  organizallon  providtog  the  ALS  to  be  ita  bOng 
agent 

If  this  arrangement  asdsts,  applcant  muat  compiato  the 
BOng  AgancyManagament  Seraice  Organizalion.and 
Reasaignment  or  Beneflte  eecion  and  aubml  a  copy  or 
the  signed  conbact 

Check  the  appropriMa  box  IndteaOng  If  applcant  bis  for  nautictf 
miee  or  statute  miea. 

If  appicant  is  not  enroing  in  the  Medicare  program  aldp  thia 
section. 

5.  ExclusionySanction  bitbrmalton 

If  applcabto.  auppiy  al  requeeted  information  for  the  company  or 
any  owner  or  empioyee  of  the  company  and  attach  a  dear  copy  of 
the  reinatatement  fbrm(s). 


HCrASHdMS) 


UMI 
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Attechmitf  2 


T««MnaF«eimte«<IDTF«^ 


TMk  ilMBlNnpnt  is  to 

■nlliiHonoi 


Iw  Hm  MMlcaiil  for  aaBh 
IntiM 


Diaenostic  TMling  FadWy  (inF):  An  •ntty 
ndip8nd6iit  9^  a  iwwiiKb  or  ptiyiiciin'8  odes  in  wnch  dHiQnosfec 
tnii  m  pMfokliMd  by  lonxd,  owMwt  non-phyridsn  pcraonnd 
undBf  ^)piopiMto  phyridin  supflnWon  (6.g.,  frMttmdkigcvdtoc 
cattMrizaBon  f^dMy,  Mnaging  cantor). 

Notoi  A  cardac  cattwrtoMon  lacHy  which  is  a 
phyafBian's  offioa  ia  not  an  lulr.  TTia  ttnii  ftaa 
tianiiHg  maana  mai  ma  caiuiiL  cananzaDon  iacaQr> 
whfltaar  oflica  or  IDTF,  ia  indopondtnt  of  a  ***Tr^iif 

.  nannncappii  ct  riauuua  Locauun 

ln(1r<iwhtlt^thii|ifar<raloralinnitn|Wtf«linoasaiTwfc*tun<t 
If  so,  pravida  whida  idanMicabon  nunibar  and  so^i^alion  dats  of 
vahicto  iosnsa-  If  opaialiiiy  tnotila  unili,  ttw  vshictsa  imMt  ba 
regularty  inspactod  and  facartHad  aooordbto  to  Stato  and  locsl 
■oHWaawMK  {tMosnoo oi  laoanHcason  mustoasuoinnsamna 
Madksafa  or  Miaf  fsdsral  haalh  cvs  progran  contactof  on  an 
ongoing  basif,.as  raquirad  by  Ststo  and  local  law. 

IdtnHy  ptacfcailocalion  of  DTF  fof  which  thia  attschmant  is  boing 
compMsd.  Iffris  is  a  mobila  unit,  fumish  tha  addrssa  whara  tha 
vahidaisstorM. 

if  applcabte,i  pomplato  al  infomtaBon  concaming  appicanfa 
2.  hfairtJlpattm  flf  gMPtfYtthmlPifatttng  Ptwsjrfanft  1 


Tfift  bvbinMliBn  in  Ihls  ssclioii  to  i 

State  ffMUlPp^  tluil  B  MMMvMno  bIimIoIm  to  i 

wittiflNK)TF#*  Supwiiino phyiicins imnt pMfonn thiir diiiit 

physician  is  la^iwad  to  ba  anrelsd  as  an  InAiidiMl  pracWonaf  in 
Madtoara  or  loihar  fsdaral  haaMi  cars  program  tar  viMch  tha 

applcantisapilying. 

J>  9WIBV  rWnonHmmim 

List  il  CunaiM  Procadural  Tsrminctogy,  Vaiwn  4  (CPT-^  and 
HCFA  Comnton  dooadura  Codhig  Syaism  (HCPC8)  codsa  INs 
IDTF  oris  ccytractoiainlsnd  to  psiftairm,  aupsrvisa,  inlwpat  ar 
bM.  DMCwSJlpa  saHng  whaia  wia  asrvica  vmI  ba  raadaiad,  and 
idvtoyaach  pfi|aiciBn  affio  aal  ba  paitornwig,  supaMsiitg,  andtar 


^n     ^V^^^^MvflW 


cxpMm  now  ppMns  recorai, 
nania  oi  sw  iscnniaBn  wno 

IT  Ttonatiin  Hf 


^V^^RHPI  w  W^^BSfl 


Eachsui 
attachmant 


ipaivisMtgMracbng 
ant  mLpt  complflts 


and  sign  this 


idandladin  Saction  2  of  INs 
attachmant 


Xi 


Attechinitt3 


Thto 


fHHAat 


iatoba 


byal 

or 


Cacn  ownar  Hno  n  vm  uwnaramp  waonnason  aacaon  wno  nas 
an  ownaiaNp  intoiast  in  or  oonkols  oVtar  ralatsd  businaaaaa  (as 
aamaa  oaaiwi  muai  oonipMiB  avs  anacnmanL 

This  attochmant  muat  also  ba  oompiatod  aMh  othar  ralalad 
DuaHiaaB  siisiaBB  n  wracn  uw  nnA  asas  nas  an  ownararap  or 

11  11  MJB  II  I  ta^^ka^^A 

oonvoi  maraaL 

Copy  and  aubmtt  a  aaparato  Attachmant  3  for  tha  HHA  and  aach 


IrVtHHlMUU 


nw  riDvioan  itaHao  n  uia  pravnar  innAi  maana 
tttittha  pro^idar  (HHA).  to  a  signfcant  aiasnt,  is  iHccialia  or 
I  wRh  or  haaoonlrol  of  oriaconlralad  by  an  organtaalon 


Coaaaon  OMnafsMpc  Common  ownaiahipaHatos  an  indvidusl 
or  ndviduals  poaaaaa  signilcant  ownaiahip  or  oquI^  In  tha 
providar  (HHA)  and  ttia  naltoiion  or  oiganizaBon  aansng  tha 
proMdar  (HHA). 


Contool  intoaaati  Conbd sdsls  Van  ownar of  ttia HHA haa ttia 
powar,  daaciy  or  irMftad^,  to  signMcanly  influanoa  or  diract  tha 
acHoos  or  polciaa  of  an  organtaalon  or  inaMutton  fkimishmg 
~     ,orsupplsatotiaprovidar(HHA). 


1.  OHiar 


Al  ownara  of  tha  anialbig  Homa  Haalh  Agancy  ara  raQuiiad  to 
luman  RHrvyaig  normason  aDow  ■  oaiar  laHno  DussiaaBaan 
which  thay  hawa  an  ownaraliipandtaroonaoli 


ingsnan^  burifisasssttianikimiah  aaivicaa,  facMaak  andauppBas 
to  tha  pnwtdar  (HHA)  that  ara  ralstod  to  tha  providar  (HHA)  by 
common  ownaiahip  or  conaol  inlsraat  ara  to  ba  latod  in  Ms 


Supply  al  raquastod  informaion  about  toarstalsd 


HCMiSHCiaS) 
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PLEASE  CHECK  APPLICABLE  BSX" 

□  CwpenMBn  □  I 


Typ«otl 


H 


n«»w(«mdiy) 


PLEASE  CHECK  APPUCABLE  BOX 


EiironnQMK 


u 


mdMduii 


□  So<»  Proprtilor  nOrtfrtiiBon       tZlQwup  □  Mw  immuHtaBpn  BMir  Orty 


(Clwck  only  oiw  proorani  bodL) 

nMnm  nVBranMnl  oOWQ 


to 

□  SMi 

□  PuMc 


In  Alkdtral 

□  CHAMPUS 

□  CHAMPVA 


AppNcilioii  Forz  LJ  hiiiil  EnralkiMnt 

□Enrolnwntof 


PLEASE  CHECK  APPUCABLE  BOX 

□ 
loa<len(«) 


□  CtMnotarOwmraNpCCHOW) 
I   I  CtwHQB  of  IniotnwiiOH 


MEOCARE  APPLICANTS  ONLY: 
waapplcMtbai 


DFJKHmiOTWdhiy         aCwrtir      □    Bcti    (OR) 


D 


tottwippHcflnl  cuiiMrtly 

IF  YE8»  ctMck  il  ItM  ippropciite 

n 
□ 


□ 

n  Pubic 


□      YE8 

□  CHAMPUS 

□  CHAMPVA 


□     NO 


n 

□  OMwr(ipWW 


A.  bidividiials  ONLY 


CtMCklMra       n 

only  if  tills  Mitira  section  does  not  up 

plylotl 

19  wHp^ll^Cmntm 

Nmw:              Firat 

IMlt 

LMt 

Jr..Sr.,ilc. 

MJ)..0.0..«c 

OUmHirm:     FM 

MhMt 

LMl 

Jr..  St..  Me. 

M.0..0.0..tlc. 

RMidtncySMM  (VapplcMt) 

Of  rWOmf  WnWv  nWKNnC  Or  InHni. 


□ 


CD    Mm 


Are  twIOM  TWKlwl  In  tht  itoowi  MWnQ  put  of  tfw  ippJcowTi  fOQulraRNnlftforgraduitton  from  %  tannri  fnMwKy  prapram? 

□  YES       □  NO 

Pfvnofy  SpooMiy  (O.Q.  piBnoQy,  cordWooy.  nurao  pCKBborar,  otcX'^'Qund) 

Saoondiiy  SpacMy  Of  ipplcMs) 

G««lv(o|ilioml)                            O  mali                          O  tanla 

Ran/EMiiciy  (apaenN)      O  AHmiw                   O  Hhparic 
AMMtAnMflcanor 
PmIHc  WsnosT 

□  BiKkOWtHiKMiC) 

fir  Afkk^t  Aai^w^^ 

ONotViAmrican 
Mtanor 

aWMi(netHhpMic) 

«■  AIIHJSirnllMilbHI 

OrttofBMt 
(MMTODOrVYY) 

County  of  BMi 

SMoofBMh 

Country  of  BMi 

B.  Organizations  ONLY 

ChMkhere       □       only  If  this  wrtira  Mctlon  does  not  apply  to  tlw  appUcant 

FlKKYovEndMo 
(MMJO) 

InowporaHon  Dote(lf  ipplciM 
(MMDOOTYYY) 

») 

Type  of  Facaiy  (•S.  rmpM.  nurak«  harm.  cartcH  liboraleiy.  rMtv  bMir,  lie.) 

a  Aca.«.d 
a   NonAocrMMad 

StmtV^tmm 

0«t  BuHnooo  EalaUitwd  «  Tlw  Loctfon 
(MfcWXVYYYY) 

AlolhwiMMlnwtiicli 

isaii*aoq^niallan«Pi«M«BM«lFae«y7               D   Yos              No      |lstMBoigMialianaOMnctPMtUnl7 

n   Y«        □   No 

Doo«W»wuM<Mlto''fc«cenMMiirtcoitrN)crtiwlir«noSMrMiacwipro>»Mirinuwtor7 

D   Yos        □   No 

lFYESlo«nyoflli>ifeowttw>qiiiiaBno.lUB<ihn««>ofp«w<pre>My. 

Ooooa* 

If  Yob,  howf  mtny  of  oocffi 7 
Conapll»S<cBon7liQfooct>un>.cllnlc.oa».ona»6wnchopo>ilid. 


unSi.  ofMto  ckiics,  or  hMi  muH^impuiiaM  or  brandMB? 


jnuM  tinyuo  i 


Hcm«t(iiW) 


UMI 
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CPIiyticiifit and Non-PtiyaicianPractitkMMrOfoups ONLY  (ForMehi 
Clwcfc  h&n  I  i   LJ       only  If  thto  willw  wcMoh  dow  not  <pply  to  tlw  < 


mMnbafi  conipleia  fomi  HCFA  W6R.) 


(IIIWXVYYVy) 


Qreup%  Prtiary  SpacMy  (raquirad) 


M- 


QiBup%8«oondwySpielity(»Hiplcibli) 


unur 


County 


DOMMplCMl80WlHWBOrlHS 


ZIPCoda*4 


FacNumbv 
i L 


SeoW  SMuty  Numbw  or  ^*loMa) 


E-fflil 


Nunibif(t) 


9mitKatm 


iMda 


rlRMtori 


□  Y»     0  110     rYe».«wHf«ac«wK«<wtor 


Ctfranl  Cifriir  Ntom  (tf  ipplcitote) 


Cunvnt  MMinHlvy  Nirw  ^  ippScifals) 


Ctanni 


or 


Prior  Ctfriv  Nflfns  (If  ifipAcBblB) 


or^vtaM.) 


Cumni  CLUV,N#bv  OT  iwtabto) 


rtaMMT  OTi 


PrtorCUANuRtar  oripploiUi) 


tp.r'"*!^"" 


□y*«  □ 


t;^^*  n 


iiHiteti^hHi   llfl*Mf**^nr"r«lin«Utriia"rinnlaaftfrirttnnrt  InitwWI 

CiMcil  hwB      LJ       if  ■ppHcwifs  ttste  IIOMMtiiw  Is  pMidinQ  upon  ooniptatlon  of 

Has  woBUttMt  t  ■vor  had  anv  FodofaL  Slala.  andtof  local  cllwdLuuiitii  buainaaa  andtar  Drafaaaioiial 
or  raoistraUon  rtvotod  or  sua^ondod?  Q    Ym     O    No 

Ir  YES|  oxplwn  dmow  mm  Btt^cn  copy  ov  rwMtfllMnont  tattor  Iff  flppUcoblo* 


Chocfchfo  M  D       oniyWIhteontlfo 


AttMtiaeopy 


yfoctt 


OGnDOl  nBnV 


tvmL 


My 


Cowky 


Hcmi 


M1M) 


UMI 
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Ctwcfchw       □       onlytfthtowiMwcttondo— ita>  apply  to  ttwappMcant 


If  tppHcMit  to  Bowd  C<rtHtod  hi  hto/twf  prtHwy  >p<ctolty  ooiiiptoto  tin  toMowHih  tntofiiMtton. 

If  appllcaiit  to  Boafd  Cfflttod  in  mow  than  ow  ipactoMy,  copy  thto  — cMow  and  comptoto  Vhm  loltowrtng  JntermaBon  for  — ct>. 


EnKUMMi 
(MWOCVYYYY) 


EipMionDili 
(MWDCVYVYY) 


A.  Hat  the  applieant  avw  baan 
othar  Fadaral  agancy  or  ptogram? 


I  fltMit  tha  Madieara/Madieaid  program,  or  dabanwl,  auapandad.  or  amctudad  ftom  any 
□  Yaa      □  No    IF  YES,  aupply  ttia  folloiwtng  InlormaMon. 


(Mi<«)  or  Saneden.  OibniMnt.  Me. 


IMKs)a( 

(MM<DiyyYYY) 


(Aaachoopy(*)o't>» 


MM*)) 


B.  Haw  dvWmonatarypanaltlaaavarbaanlavtodagalnat  tha  applicant  by  tha  Madlcara  or  Madlcald 
program  or  any  Fadaral  agancy  or  program?  I    I   Yaa    O  No 

IFYE8.haapawaHybaanpafcl7       □  Yaa      □  No 


Dito(»)«rPan«iy 
(MMAXVYYYY) 


Chack  hara 


If  dalating  thto  practioa  location. 


A.  How  many  practica  locationa  doaa  applicant  uWga?_ 


For  aachaddlttonalpfactlea  location,  copy  and  comptotathitaactton. 


B.  "Doing  Business  As'  name  for  this  location 


(» 


StaalAddniMUnal 


BwinMS  SIrMt  Addrwe  Una  2 


My 

Couniy 

StMi 

ZiPCod>*4 

Tskptant  Number 
<              1 

FwNumbv 
(               > 

E-fflrilAddraas 

Is  Ms 


O  offsAieMc?  n  dMfeidpaitunr? 

1  lOCJOOn  PWI  nw>  1  OOnBOlMWQ  COW  wpowf 


□ 

□  pro»Msr 


aM7 


wcwty? 


□  branch? 

I I  Of  none  of  tfww? 


oK  this  locfllion? 


(MMCCVYYYY) 


pracignQ  »  w  ncmonr 


(MWDIVYYVY) 


DOOO  wlO  OPpOOOni  OIMH  Of 


□  Yaa 


£15*0. 


C.  TayTCaddfass  for  this  pracBca  location.  If  same  as  practica  locatton  in  section  6  a.  chack  hara  [~land«MDtoaacBoneD. 
Checkhere       □        if  applfcant  twants  aH  practica  location  paymento  Bstod  in  this  application  sent  to  addrees  famished  in  Section  6  C. 


MianoAddraasLkw2 


at, 


ZPCods«4 


TitirhamHurribm 


D.  tiani  of  nanagkigMraelino 


Fnl 


Sodri  Sacurf^  Number 


E.  CUA  Number  for  this  location  (tfappHcabto) 


F.  Ara  all  paUant  raooida  stored  at  thto  prafctica  lucaMonT 


riin  MHisnopi|my  i^nmoason  NumD8i\S} 

qtifffcsMs) 


"cr 


Yaa      Dno        rNO.aupBlyatoraoalecaMon 


FseayOjocalian 


FacNumtar 

L 


^     StastAddrassUnsI 


Une2 


an, 


County 


ZIPCods«4 


HCMMi(iW| 
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If  appMciit  ho  pwvtowty  bMW  ttw  li>dlc  w  or  Mtdlcald  piogf  am*,  fumteli 
Fof  Mch  wIdlpoHMl  prior  pracUOi  copy  wid  oompl<l>  thte  wctloti. 


prior  pracDM  NilMiiMltoii  talow. 


TypaorPradiM 


□ 


IF  INACTIVE.  MprtrdtfB  or  tMinlMlan  (|«M)0/WVY) 


(Mno 


SIrMtAfdnMaUnal 


HMinMsSkMt 


Una2 


Cly 


County 


aPCad>«4 


noi>iM<lc<pdlngpwi*ki<mpplir  In  Wi  prior  pwcMMf? 


CiMckhww       O       if  datating  this  owiMrs'aMOcMionwtth  this  wittty. 
Effwtlvodata^datation? nmmmorrrrn 


HowfnMwy* 


I  Imwx  o  poioiit  or  woio  owmrwilp  iwlwoot  Iw  thl>  oiilMyT 


(iMKimumofflO) 


Foroachaddl 


I  ownori  copy  snd  ooinptate  this  ssction. 


AppHcsntsmyubmlf  oopyofthssnMyslRSfanwCPSTS. 


A.  UtUUIj/titffWlonnttlon 


OmwtHMm-n^ 

MKtt. 

LMt 

Jr..Sr..*B. 

no.,  oio .  m. 

Othf  Nmiw:    Fk4 

Mddto 

Lnt 

Jr,  St..  olc 

M.O..OO.MC. 

DrtaorBMh 
(MMrtXVYYYY) 

County  or  BWi 

SMaorBMi 

Country  or  Birth 

Ugol  Duimoio  Witno 


W' 


tMng  BuakwM  Mr  Nmm 


(MtorOiMHraMp 
(MMfOCVYVYY) 


SocWSocurlyNtMor 


Numbvor 


B.  Do9s  this  ovffiMT  now  liAVtt  or  Ium  tliio  owmof  ovor  iMd  s  ImoIom  or  Modlcoid  pcovMor  iHURbw  tn  tlite  or  Miy  otfior  Ststo? 
[^    Y—    □    Wo JF  YES,  suppty  all  cumnt  and  prior  information  i 


CuTTint  CafTlir  N|$M  (If 


CufTwit  FIksI  Intaffiwdtafy  Nmis(V 


Cunwt 


Piior  Canlv  NMi^(lf  applcablo) 


e*ff,Clf^^f^ff,y,ff^Hfpf^^ffmfffl^fflfjl(^fff^ 


)- 


C.Hasthist 


Copy 


soMPSorovsf 
t]   Yss 


svsr  mwMQsd  or  dirsclsd  utiisi  orjsnlrsHoiis  thK  Imwb  biHsd  or  srs  dNTsnUy  MMng 
□    No  iF  YES.  how  many?    


ttffoliowHiiqitarsschorBiiitstion  this  owwsrmiMiasd  or  dirsclsd  In  thslsst  10  yssrs. 


for  ssnncss  r 


If  this  list  is  ii 


cfiaciinara 


In^cattofl  that  soma  infomiation  fof  ttia  laat  iO  yaara  ia  nwaainfl* 


OfQintailmrs 


EmptoywMvMci 

tanNumtar 

Midtoor*  JdMMcallen  fhmbv 

DKiAoODCMSd         TO          - 

MMonrvw) 

FROM 

CumntCanlvN 

[ 

lUorappfctfo) 

Cunont  FlMri  Mmnodtoy  Nm»  (V  ^vIoiMi) 

Cunant  ModtaM  NuntaefSMo  (V  opptaM) 

Prtor  Carriw  N«4  Ir' appacabia) 

Prtor  Fiscal  Infewmscfwy  NMna(V  ipploiHs) 

Prtor  ModtaM  Nuntai'SISli  (V  ippl 

am 

(1M) 
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0.  Hat  this  owmar  Mw  had  o«mw«Mp  in  oliMr  ofganizaUofW  that  IMV*  MIM  or  «•  eurr^^ 

n   Y««  □    Mo  IF  YES.  how  many? 

CopyandcomplaiathatbttowingtefwchofgawliationthiaowmarhaahadowwaraWplndurinQtha 


IfthlalMis 


Madicai*  tor  aarvioaa? 


10 


indicating  ttiat  aoma  Intermatlon  tor  ttw  laat  10  yaarm  la  mtoateQ. 


EmptByv  UmMnlion  NiantMr 

Midfcire  hlMMMNon  Nmbv 

tmfmocMmd        TO         -       FROM 
««M»VVYO 

Current  Catrtv  Nam  or  ^VlcMa) 

Omni  FIkH  MmMdhry  Nmm  (V  ap 

picabia) 

Cumnt  IMtaid  NumbwOMB  (V  applcaH^ 

Prtor  Canlv  Nmiw  (V  ^iplcMi) 

Prtof  Ftocii  MMmtdhHy  NHMdf  ipptt 

abi» 

Prtor  IMWd  NumbKfSMa  (V  ipptaHB) 

E.  HaathlaoKMiaravorbaanaanetionadfromthaMadlcarMtadleaidDreara 

m  or  dalMrrad.  81 

Fadaralaganeyorprooram?  □   Yaa    □    No  IF  YES,  aupply  tha  faHowing  intorwatlon 


Dil^i)  of  Svicllan.  OilMniMnl.  ale. 


0«^s)ef 
(>dyW)0/VYYY) 


(AttMliacapy(>)afttM 


!«»(•)) 


F.  HavaeMlmonatarypanattiaaavarbaaolaviadagainatthiaownarbythaMadiearaor 
Madicatd  program  or  any  Fadaral  agancy  or  program?  □   Yaa      f~1   »lo 

IF.YE8.haapanaltybaanpaid7  □  Yaa    □  Me 


O.  HaathiaownarowarbaanconvieladofanyhaaNhcararalaladerima? 
HaathiaofwnaravarbaanoonvictadoC  a  talonyundar  Fadaral  or  Stata  law? 


OM^s)orP«raBy 
(MMMXyWYY) 


□  Yaa    n    No 

□  Yaa    □    No 


A.  MOTtlfyifio  IfifoffiMuon 

MOL               FM 

Mktta 

UHt 

Jr..Sr..ilc 

u.a,aa.tiB. 

TMt/Poilton 

SocMSKUtyNumiMr 

Envtoyv  IdwMmion  NuRibv  (Vapplcil 

*) 

IMtorBWi 
(MMXVYYYV) 

CountyafBMi 

SMtorBHh 

CounttyorBMh 

UsriNvMor 


-Doino 


Aa-N«iM 


vviMiv  111* rwtwon 


B.  Haa  tMa  ManaglngOiracting  amployaa  avor  had  a  Madleara  or  MoAeaid  provMar  mimbar  in  thia  or  any  othar  state? 


□    Yaa    □    No 


IF  YES.  aupply  ail  currant  and  prior  intormation  raquaatod  balow. 


CunwtCanlvNMMOr 


copy  and  oomptete 


Prior  C«TlwNww(lf 


Cunwil  FlKil  MmiMdtoiy  Ninw  (V 


Prior  FiKil  MHinadtaiy  Nimo  (|f 


Cumnl  iMfcUd  Numb««tili  ( 


C.  Haa  Ihto  managlngMiracthig  amptoyia  a»w  managad  or  diraelad  othar  organiiationa  that  hava  bHIad  or  ara  cwranliy  bUHng 


□    Yaa      □     No 

oiganliatlun  ttita 


IF  YES,  hew  many? 


or  diraotod  in  tha  laat  10  ] 


II  thta  Hat  la  mcompiaia.  ehacft  han       j 

Micattag  that  aoma  informatien  tor  tha  laat  10  yaaraiamlaahig.                        ' 

Modkaro  MvtMcalanNuntar 

""^  ""***" '*^ 

Cumni  Cwrtw  N«iw  (VappfcatHa) 

Cunani  FiKit  tnlHiradily  NvM  (V  apf 

«eabia) 

Currant  Madfcaid  Numtaiystala  (V  apf 

Hcabla) 

Prior  Cmtim  Nmt  Of  aofAciUe) 

HC»A  ■■■  nam 

Prior  Haeal  Inlannadwy  Namo  (V  applet 

ri*) 

Prior  Madeaid  Numbtr/Siale  (IT  ^ipin 

Ma) 

UMI 


Federal  Register  /  Vol.  63,  No.  2  /  Monday.  January  5,  1998  /  Rules  and  Regulations  333 


O.HMthto 
M«dlear»«or 
Copy  and 


n    Yw     □     No  FYE8.liewiMmyT 


tiMl  iMww  MUad  or  «•  currmay  bHHng 


IT  this  list  toll 


tiK  fOHowwiij  ppf  <BCh  ofpwiiMPOH  iiiis  numBJnpwHwcptifl  wiiploy»  wmMj^d  < 


intlMlMtIO 


b^bt^y^  M|^ 


10 


Currant  Cintir 


N»St 


Of 


Prtpf  CTttf  ^vm^  ff  ipptrrtlt) ' 


(If 


E.  Hss  thto  RMnsQlnQMifOCtino 
mdudod  ftom^njf 


Nunter 


Cunwt  IMMd  NumtaKSM*  (ir^vtaU^ 


Of 


f  SmoHon^ 


ofptoQfii?     D  Yos      □  No     IF YE8. supply ttwtBllewliigtoloniitton. 


or 


F.Havodvii 
IF  YES,  has 


(MiWMVYYYY) 


(AlKlieanC^erVi* 


')) 


ponattiss  ovar  boon  Isvisd  aoainst  thto  manaoingMifBellng  amployso  by  tiw 
piogramoranyFadoralaganeyorpragramT         Q  Yao     O   No 
paid? D  Yaa     D  No 


CMi(a)orPaniRy 
(lillMXyYYYY) 


-OohgBiakMMA 

I'Nsnw 

EffHllMntoarAfflMon 
(MMDCVYYYY) 

EiTifAiyir  MindHci 

ftmNumlMr 

""" •-'"■"*^ 

CunwtCanHrNMi 

1 

rtoorapplcibto) 

CiVfwt  Ftonl  bilvmadtavy  Nviw  0^  ifipta 

M«) 

Ctarart  MKicaid  Numbon[SMi  (VOM 

Aaliio) 

Prior  Cntv  Nam 

r^vMMi) 

Prior  FlKal  MMMdtoy  Nmm  or  applobli 

I) 

Prior  MidteiMWuntwtramo  (If  ippte 

M» 

BwtoMtSkwtA^ 

1 

ishUmI 

[ 

%• 

BuhMsSirMlA^ 

iiMSUm2 

My 

SM. 

ZIPCo(to«4 

TApharaNumta 
(              ) 

• 

FacNumbor 
(              ) 

E-fflrtAd*iH 

IFYES.chacfci 


Hcmi 


IMS) 


I    I  Applicant  in  chain  for  first  iMns 

0  Applicant  in  a  diftarsnt  chain  sinoa  last 

1  I  Applicant  droppod  out  of  an  chains 

□  Applicant  in  sams  chain  undar  now  chain 
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Nsnw  of  HofM  OfflM 

EflMiMCMaarUnkigi 
(MtMXVnrYY) 

Nww  Of  Honw  OfnM 
AdmmMralorarCEO: 

nm 

MMdto 

IjmI 

' 

Jr..  St..  ale. 

M.0..0.O..MB. 

Tito  9f  Honw  OfliM  AdntnMralof 


Home  Offin  BuMWM  StTMt  AddraM  Lin*  1 


BiMfeMM  SkMi  AddraM  Unt  2 


CDf 

County 

SHI. 

ZlPCoda«4 

Tilofshono  Numbor 

(        ) 

FaxNumtar 
<              ) 

E-nnl  AddraM 

OmnHuntm 

Nmwof  Homo  OfAc#  InlHii 

■dtary 

AppicvTs  AfMWion  to  Clwint 


I    I  joM  VtoiuiWPMtoMraNp 
□  Optri«idff?t 


□ 


OMNd 


□ 

gotw 


Facal  Ymt  End  Oito  ofttw  Own 
(MfcWX)) 


Oo  al  liw  prmUm  ortM  cMkt  UM  ttw  Mm*  Pvt  A 


A.  DoMtiM  applicant  contract  wWt  a  bustoiMsorgMtsitiaii  to  any  iMdleal  or  cliaonoMetwvieM  or  wipp^ 
orvaliMto$10,000ornMM«ina12monthpwiod7  O    Yaa  □   No 

IF  YES.  how  ipany  or  tho  abovo  btwinoaa  ofBanitations  doa*  ttw  applicant  contract  wltli7 


For  oach  of  ttMaabusinoss  organizations.  compMothlaaoction.  If  rnor*  than  on*  contractor,  copy  and  comptata  tills  section. 


B.  VMM  the  applicant  bsbillina  and  rscalving  payment  (rMsslansdbanonts)  for  niodieai  or  diagnostic  ssrvioss  or  msdlealSMpplios 
rsndarsd  by  any  o«hor  business  organization,  (excluding  indlvldiials),rogardloss  of  cost  or  vaius?  [^   Yes    O   No 

tF  YES,  how  many  of  the  above  business  organizations  rsaasignbsnems  to  the  appNeant?    

For  each  businsss  organization  (ewdudlng  Individuals)  that  wil  reassign  bsneWs  to  the  applicant,  completo  this  section  and  the 
t  of  Benefits  Stalemsnt  ssction.  If  more  than  one  leasiignss.  copy  and 


Chadthere       □       if  deleting  (no  longer  using)  this  contractor. 


(Mno  BtataM  As  Nmw 


EnKOMlMtaff 
(MMCCVYYYY) 


BuainMS  Straal  AddraM  Lint  1 


Un*2 


Cty 


ZIPCo*«4 


FwNumtMr 

i L 


E-fflU 


C.  Osee  this  semrsetor  now  have 
atato?          LJ    Yee    n    No 

or 

haa  IMS  eentaetor  ever 
VYES.aup»lyaBw 

ler 

Cwiwl  C»mr  Nmm  <V  iMcMa) 

CtmnlFiMriMM 

Cynwl  Motfnid  NumlMf/aMi  (V  m 

•oakto) 

PMw  C«iiv  Nmw  (V  ipplafeto) 

Prior  nMnmiMMi 

aotyNowqti^picitU) 

Prior  Modtoaid  Numtof/SMo  Ofipploi 

M») 

NcrAHanMI 


UMI 
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D.  Hm  Into  oontnMtor  cwsf  towi  MMctloiMd  ftan  tke  U 

eaid  program  or  4atam 

nrmavoMMHng  HMmanon. 

my  oMwr  f •ff"»  ■Qwcy  of  program?          fl    Ym 

n    No 

IFYES.aMppl 

(MMOorryw)  i 

CMi(i)arMni 
(MMAXyVYYV) 

Mtodlcflid  |NU|pwn  or  any  FMcral  igwiey  or  prograinT 
FYE8.liWR«MllylMMpirid7        CH  Y«a     G    No 

It  liito  contra 

derbythaMadicaraor 

□  Yaa       UNO 

tM^s)erPmay 
(MHMXVYYYY) 

ISi 'prohibits  pq^nmit  for  swvicw  to  wilitiMOttiM'thM  the  provUw^^ 
unlsss  llw  ^ilBvidsii^supplisr  spwillcMy  Mrthorfas  anoMiar  MMy  (Moployw.  fK^ 
agmt)toi)ilioritsssrviCM,psrFSdsnlRsgulalion42CFil4aMt.  This  ItoassionnMnt  of  I 
iMithorizss  an  entity  to  racsivs  Msdicart  psymsnls  on  your  bsliaV. 
TMscontraeimustlMinconiplMCSwNhHCFAragulalions.  Ths  Rssiiignmsnt  of  Bsnslits  i 
signsdby  a|  provMsrs^t^^ 
peymsntfordo  providsifsuppHs^  i 


/  icAiiOM^sf^o  Ms(  iKidtf  Mo  Iwns  of  my  tonlHKt, 
(L0oalBu9in»9sNmmofEniar) 

li  «M»sff  ta  OMM  or  foeoMo  any  MSB  or  cftsnss  liar  My  sarvfM& 

IHMi||piii|iBliif|iili<iil)Rml                                                ilMOa 

Urt 

Jr..Sr..ile. 

I10..0.0.,«e. 

nmi|ynii8»#w         (FM.  Md*.  Lart.  Jr..  Sr.  HO.  OC  At.) 

(PMMfDO/YYW) 

iSkwt  A4dnM  LJm  1 


BMkMMSkMl/ 

(•MlJn.2 

OHf 

« 

SMb 

ZIPCgda«4 

TAptanaNumbi 

m 

FwNumbw 
(                ) 

E-iMlAddraM 

1 

Furatoh  a  coni^  paraon  hi  thto  aactlon  If  tha  applicant  would  Hlia  to  aubwiW  dahna  alaetrenically. 


^jba^MdA  B^^^^^  b^^^^K.  C^M* 

wOTOCI  riraon  JspnH*  rWm 


Jr..  St.,  ilc 


IMIinQ  Addms  UiM  1 


M.D..0.O..*;. 


liMb«AddraMlJrta2 


Ciy 


U- 


Numb^ 
) 


HCPAa(4(1'M) 


FwNumbw 
( ) 


ZIPCada«4 


E^ni  AddfVM 
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Notw  flf  SiMty  Bond  Compmif 


AgvTiNnK 

FM 

MM. 

UK 

- 

Jr..  St..  Mb. 

Tiliphofw  Nufnnr 

{        ) 

FaiNunMr 
(              ) 

Amount  or  Sumy  Bond 

ERKSMlMiarSuilyBend 

Bend  for  TwYwr 
onrvY) 

AnnuriBandRmi 

tmuootrrrf) 

miom 

S 

Fumirtittwiwnw  and  t<>dphon«  number  of  sp<t»owvi>hoc«n»n»w>w-quwapnii^ 

qIQP               Fnl 

Md* 

IMI 

Jr..  St..  Mb. 

I10..0.0..MB. 

(    •      ) 

F«Nun*v 
(              ) 

Srimthidnm 

P»niWt»I^FiitiMiwlnfofiiwtionontheMedte«wHMMiC«i»Pr^^ 


LIS  U.S.C.  S 1001  MlwtoM  ortntal 
liMNfe^  Md  vMUly  MMh 


fln  IndMduil  who  ki  viy  v 


«V< 


or  ooMTB  1^  bf  aiy  kick, 
or  dOGURMra  HnoMnQ  sw  I 


■  nMoiW  koi.  or  iMhos  ony  Mm^ 
wy  Mo«,  ScMdw  or  taudi*rt  M 


kri^toflw 


oTSwUriM 


r  tauditet  MMMWto  or 


of  IV  to  Mc*  OM  troH  griR 


1iaBeW(1)  of  *»  SOGM  SMWiy  AM 
oTa 


r«RiB 


itoteiMMoaqr 


hhi 


3l  7)wCMFMMCWnBAM.31U.S.C.i372S 


tfptjffotnt  undvs 


^■vvyMfs* 


undv  •  FWHri  iMiVi  cim 


n  pvta  M  viy  pwMnvihoc 


TIM  AM 


ttobo 


toaioMoororan 


■10  OMornraoM  bjf  QoHnpoMooor 


togMoMMor 


OMMI 


lordHMII 


■  MM  or 

MMn  poHflr 


M* 


1 1 2BA<aK1 )  Of  no  SocM  SoMrily  AM  tnpeooo  gM  MbMy,  kt  port,  on  ay  ponon  ^Klu*«  Ml 


Of  CVMf  OTH^WIC 


»l»bo 


toai 


or«gw<Mt»mnHMIii>orM«ydOportwoMoriSM>ytwour.orMonr 


liotDro 


a.)tnonM 


kMMor 


TMopiniiilno  iMfciiilm  oMwS 


nytottSJSStDriirSSMior 


&  Tlwguwiwwitwoyaooorl  common  IwrMMnooMdi  00  •cownomwrSaM.' 


IpiaMtoodoaot* 


mwpui 


IVJMMOWfcllMWf 


NCmMi(tM| 


UMI 
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I,  the  underrigned,  certify  to  the  ffbllowing: 
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1.)  I ».«.««— «itk« >..■«,— «.^H.^«ppii>.«i«. .^«4^i..«..~-«i^ ..-».i-r^ i^^^n  tttnn  rnmrt.  mwI mmplito,  Kli 

**'—*'«**^Y '"*""■*'"''"*'''•  fT^'**~''-'^*"^  """^  '^  "—•[•***•- '"ITTttfffrnltfy th«Mwl>cira  or  trttiwtrtfrf 
hMlth  cartiprogram  oontraelor of  this  fKt  ImiiMdiaMy. 

iMUfy  tiM  M^dleim  or  othw  fadwal  hMMh  cam  progrm  oonlraeior  of  any  ciMngM  in  t^ 

dataofthaciianaa.  I  undaratand  tiiat  a  chang*  in  tlw  inoorporalien  of  my  organiialion  or  my  alaliis  as  an  individual  or  group 
billar  may  r^uira  a  new  application. 

3.)  lamfamiii^wHhandagraatoabldabythaMadtearaoroMiartrtaralhaallhcaiopioQrOTlaiwandfagidaH^^ 
providarfsuppliar  typa.  Tha  Madieara  lawa  and  ragulaliona  ara  avaHaMa  throtigli  tlia  Modicara  Contractor. 

4.)  NaWiarthaiadividMaipractilionar,  nor  tha  company,  nor  any  o«imar,dliw:tar,offlc«r.amployoa  or  tha  company,  or  any 
contractor  nrtainad  by  tha  company  or  any  or  tho  aforamantlonad  paraona.  currantly  ia  atililoet  to  sanction  undar  tlw  M«d^ 
or  Madicaid  program  or  dabwrad.  suspondad.  or  axdudsd  undar  any  otiwr  Fadaral  ^aney  or  program,  or  otharwisa  is 
proMlinad  fV«m  providing  sarvicas  to  Madieara  or  oOiar  fadaral  haaMi  CM*  program  banafldariaa. 

S.)  IsgraathatteyaxiatlngerfUturaovarpaymanttomabythaMadiearaorotharlWarallMallhearapro^^ 
liy  Madiear4  pr  tha  oMiar  tidaral  haaMi  ears  program(a)  through  withholding  fMura  paymanta. 

e.)  I  understand  ^hM  only  tha  Madieara  or  olhartsdaralhoalthikaraprogram(s)bilHngnumlMr  for  thaprovidar^ppliar  who 
parformad  ttia  aarvica  or  to  whom  banaflts  wars  rsaasignad  undar  currant  Madieara  or  otfiar  IMsral  haaNh  car*  progrMn(s) 
rsgulstions  may  ba  usad  whan  billing  Madieara  or  other  fodarai  haaNh  eara  progranKs)  for  services. 

7.)  i  understand  that  any  omission,  mlsrspresentMon  or  MsMlealion  of  any  information  contained  In  thie  application  or  contained 
in  any  communication  supplying  Information  to  Madieara  or  other  foderal  health  care  program(8)  to  eomplato  or  dartty  this 
appliciAion  Way  be  punishable  by  criminal,  chrti,  or  other  admhilstrathw  actiona  including  revocation  of  Medicare  or  other 
foderal  healtl  ears  program(s)  billing  numbsr(s),  tines,  pensMes,  damagee,  andtor  impriaonment  under  Federal  law. 

8.)  I  forthercertly  that  I  am  the  individual  practitioner  who  is  applying  for  the  billing  number,  or  in  the  caae  of  a  buaineaa 
OTBanization,  I  am  an  officer,  chief  executive  officer,  or  generaipartner  of  the  bualness  organization  thSt  Is  spplying  for  the 
Medicare  or  other  foderal  health  care  program(s)  billing  number. 


tuSsKLHinBJB 


tsvpfi 


FM 


Appicant  Slgnahm 


(FM.  lyUdto.  LmI.  Jr..  Sr.. M.O..  DO., ale.) 


Jr..  St..  itc. 


M.O..  DO., 


(fmnxyrrrf) 


FOR  GROUPS  AND  ORGANIZATIONS:        (Ptoaaa  list  ail -Authoritad 


for  thia  grouptorganiiation) 


U. 

Check  here       (Tp       if  deleting  this  rsprsssntative  from  thia  entity. 

Aulhortzad  RvnafdMiyf  NUt               ^'f^ 

Mdd. 

Lnt 

Jr..Sr.,ile. 

M.a.Da.«it 

'ntifPv¥lt»n 

(prMMO 

SocM  Stcurlly  Numi  1^ 

Midfeim  ktafMcaaen  Nunbw  (V  applcabia) 

.- 

AulhwiadRipiBMOipw    (FM. MhMs. LMt, Jr., Sr. M.O.. DO. ale.) 
Sjgrahn 

D* 
(MMrtXVYYYY) 

Cheek  here 


□ 


If  deleting  thia  rapreaantaMve  ftom  thia  entity. 


A>ihertadRanwMrtativN«H» 


FM 


SocM  Sacurty  Numf<  r 


Mancara  uanancsnon  Nunoar  (> 


Auttwrizad RapraaarlSbM   (FM. MkMa. Laat. Jr.. Sr. MO. O.O.. ale.) 
Signatoa  ;  . 


Jr..Sr..alB. 


U0..00.. 


(MWDCVYYYY) 


HCrAH((liM) 
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ATTACHMENT  1 


Does  this  vehicle  have  the  following: 
first  aid  sufiplies?  QYes  GNo 
oRygen equipment?  -QYes  DNo 
«MminglioMs?  DYw      DNo 

sifens?  QYes      QNo 

List  other  medical  equipment  tMs  vehicle  has. 


other  saMy/We  saving  equipment? 
tiwo  MMHf  falemmmiinif  alinnii  ndto? 
mohNe  communication? 


QYa 
DYe 
DYe 


DNo 
DNo 
DNo 


Does  this  vehide  provide: 
basic  Me  support  (BLS)7 
advanced  We  support  (ALS)? 
emergency  nms? 
non  omeigoncy  runs? 


QYes  DNo 

DYes  DNo 

DYes  DNo 

DYes  DNo 


larMf  amiiuianoe? 
air  ambulance? 
marine  ambulance? 


DYes  DNo 
DYes  DNo 
DYes     DNo 


How  many  crew  memtwrs  accompany  tiiis  vehicle  on  mm? 

4. 

2.  Type  (automobile,  aircraft,  boat,  etc.) 

w^i^pvM^  n^^M ^HvevfVNMve ■  VwHesia^vi 

Mal(e 

Model 

Year(YYYY) 

Does  this  veMde  have  the  following: 

first  aid  supplies? 

DYes 

DNo 

ottwr  safety/life  saving  equipment? 

DYes 

DNo 

oxygen  equipment? 

DYes 

DNo 

DYes 

DNo 

DYes 

DNo 

mobile  comn^unication? 

DYes 

DNo 

sirens? 

DYes 

DNo 

• 

List  other  medical  equipment  this  vehicle  has. 


Does  this  vehide  provide: 
basic  life  support  (Bl£)? 
advanced  life  support  (ALS)? 
emergency  runs? 
non-emergency  runs? 


How  many  crew  members  accompany  this  vehicle  on  runs? 


DYes 

DNo 

land  ambulance? 

DYes 

DNo 

DYes 

DNo 

air  ambulance? 

DYes 

DNo 

DYes 

DNo 

marine  ambulance? 

DYes 

DNo 

DYes 

DNo 

HcmaH(iiM) 


n 
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List  training  cpntpletad  t>y  this  crew  member  (ie.,  First  Aid.  CPR.  ACl^,  etc.)  and  attach  copy(s)  of  training  oeftificale(s) 


Jr..Sr.,ilB. 


M.O.,O.O..i 


SocWSmrtrNuntar 


Ust  training  ddmpleted  by  this  crew  member  (l.e..  Rrst  Aid.  CPR,  ACLS.  etc.)  and  attach  copy(s)  of  training  ceftificate(s). 


-   "" 

ttmL        ni 

i| 

MM* 

tMt 

Jr..Sr..«lc. 

M.0..0.O.,alc. 

SocW  Stcurily  Nunter 

Ust  training  completed  by  this  crew  member  (i.e..  Rrst  Aid.  CPR.  ACLS.  etc.)  and  attach  oopy(s)  of  training  oeftificate(s). 

A,  Certified  Baaic  Life  Support  (BLS)  comDaniee  comoila  the  UMoi^Ana: 

Contact  the  l<W«IMertlraf»miitrartof  tor  InfcntiJikin  an  th«b>«iiam«lhadih^ 

il 
Does  company  bili  Method  1  (an  all-inciusive  base  rate)? 

Does  company  bill  Method  2  (base  rate  plus  a  separate  charge  for  mHeage)? 

Does  company  bW  Method  3  (base  rale  plus  a  separate  charge  for  supplies)? 

Does  company  bill  Method  4  (separate  charges  for  services,  mileage,  and  supplies)? 

Is  company  certified  to  perform  defibrfMation?  (IF  YES,  attach  certification.) 

Does  company  provide  Advanced  Life  Support  (ALS)  Services  under  contract  wNh  a 
paramedic  or  Emergency  IMedical  Technician  (EMT)  organization  or  an 
Advanced  Life  Support  (AL^  ambulance  supplier? 

IF  YES,  submit  a  copy(s)  of  the  signed  oontrachial  agreement(s). 


IntheStilewhewDolleirtwMloBfiay. 

DYes  DNo 

•     DYes  DNo 

DYes  DNo 

DYes  DNo 

DYes  DNo 


DYes     DNo 


If  the  company  provides  Paramecfic  Intercept  Service,  does  the  contract  allow  the  suppHer 
of  the  life  support  service  to  submit  the  Medicare  daim  for  the  paramedic  service  and  the 
transport  oni  lie  company's  behalf  under  the  company's  provider  number?  OYes 


DNo 


AIR  AMBULaLIcE  ONLY: 

Do  you  bin  nautical  mileage  U 

or  statute  mileage  D 

? 

Madleainnekirll^n.          FM 

MMdM 

Lart 

Jr..  St..  He 

M.D.,OX>..ilB. 

SocW  Saeufty  Numbv 

What  geographic  area  does  com 

pany  serve 

? 
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9.  Q^rmvi  Advioc^d  Ufa  Supooft  (AL8)  comoani—  comptete  ttw  followina: 
C9nt<ctth»twilM<dteOTComrirtPflt»rlntofm«ttononth«MWiwm«UiodthM«^^ 


Does  company  bill  Method  1  (an  all-inciusive  tMse  rate)? 

Does  company  bill  Mettiod  2  (base  rate  plus  a  separate  diaige  for  ntileage)? 

Does  company  bill  Method  3  (base  rate  plus  a  separate  cttarge  for  supplies)? 

Does  company  bill  Method  4  (separate  charges  for  services,  mileage,  and  supplies)? 

Does  company  have  a  contract  with  any  municipality? 

If  Yes,  submit  copy(s)  of  the  signed  contractual  agreement(s). 

Is  company  certified  to  perform  defibrillation?  OF  YES.  attach  certification.) 


DYes 
DYes 
DYes 


DNo 
DNo 
DNo 


DYes     DNo 
DYes     DNo 

DYes     DNo 


AIR  AMBULANCE  ONLY:         Do  you  bill  nautical  miieaoe  D  or  statute  rr 

irieage  D 

? 

Madictf  OiTKtV  NVDt.        ^^^ 

llddb 

Latt 

Jr..  St..  ale. 

M.O..D.O..ale. 

What  geographic  area  does  com 

pany  serve 

? 

« 

Copy  and  complet*  this  SMrtJon  as  needMl  for  additional  ownara  andtor  empk^Ms. 


A.  Has  ttM  company,  any  ownw,  or  amploywavM^  been  sanctionwi  from  the  M«dleai«AII«dlcatd  program,  or  d«ban«d.sus^^ 
ofKchidad  from  any  other  FedfH  agency  or  pfopram     □  Yea     □    No    IF  YES,  aupply  the  Inltonntlon  blew. 

■Jama-  C-»rf^^^^^^^^^^^^^^"^^""^T«^S?^^^^^"^^^""T^^^^^^^^'^^^^^"^"^^^'^^^^^^T"^"^^^^~^^ 


rm 


Sodri  Sacuiiy  NumtMT 


Oile(»)  of  Sanctan,  Dabannenl.  etc. 


Jr.,  St.,  iie. 


Employv  Idanttflcstton  NuRibar 


M.D..0.O..alc. 


[M^»)  or  RalraMwMni  (AttKh  a  eopyla)  of  tto  RtbMialMMnt  Mtar(s)) 
auuioorrrrf) 


B.  Have  chfil  monetary  penalties  avw  been  leviwt  against  the  oompwiy.  any  owner,  or  amployee  by 
the  Medlcaf*  or  Medicaid  program  or  any  Federal  agency  or  program?  [Zl   Yes        O    No 

IF  YES,  who  was  the  civil  monetary  penalty  levied  against? 


Fnt 


Social  Saeurty  Numbar 


Has  penalty  been  paid? 


U    Yes     LJ   No' 


w^mfm  wMnnotBon  nurnout 


Oala(s)orPinaay 
(MMmVYVYY) 


Jr.,! 


M.0..0.O.,alc. 


HCPAaH(IM) 


1> 
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ATTACHMENT  2 


11iis  attachinent  must  bo  completod  for  each  IDTF  ovwMd  and /or  operatsd  by  ttM  a^ 


A.  totHtopnMOMloealionainoMtoiinK?        □  YES     |_J    NO 

IF  YES,  piMM  iM  tiw  vMcMs)  IdMitNlealien  iiumbw(«)  and  tiw  M^lritfon  date  oC  ttM 

coptoa  Of  ail  valNGla(a)  fagiatralloii(a). 


Vahida  Idaniilic^  Numtoar 


for  an  moWto  unNs  and  aubmlt 
Bqiiration  Data  of  Uoansa  (MM/DCVYYYY) 


ir  flila  Biacin  looa  Ml  la  a 


& -Doing  BuiinH  ijAr  Nnm 
Durtw3lrM>Ac^n»Lln«1 


,    — HWBia  UHK,  cBwipMli  pficMoa  locaMcH 
Nnw  of  TMi  PracUoa  Loortlan 


wAijrajhp  moMi  unl  is  ilBrad. 


BMkNM  StiMl  AditaM  Una  2 


CDr 


County 


ZIPCoda-»4 


C.  AraaHtfiaUiosttotMts/MrvicMpMfoniMdattlMbusinest/lpiacticeiMat^        □  YES    n    no 
"  NO^comgMa -^ u_i  i_j 

Is  the  practrae 


IF  NO,  compld^ the  Contractor— ction  with  infonnaBon  on  wtiwttie  dl 
D.  Is  tiwpractMe  location  used  for  any  other  purpose? 
IF  YES,  please  ansDver  the  fblknving  questions: 

Is  the  practice  location  used  for  another  type  of  business? 

IF  YttS,  what  type? 


YES        □    NO 

□  yes      □  no 


Is  ttw  practice  location  used  for  residential  purposes?  Q  YES       G  NO 

IF  YfiS.  explain  reason  for  dual  use  as  residence. 

If  abdve  two  questions  are  both  answered  "no",  please  explain  the  other  uses  for  the  practica  location. 


List  aN  8uperifiBinfA>ifecting  Phyaicians  aflUialad  wMi  thia  facility. 

For  each  additional  SupwrviaingOiractina  Pfiysician  or  Contractor,  copy  and 

coinpiew  IMS  aacDon. 

Ham        Ffeai  1 

MM* 

Laal 

Jr..  St..  ale. 

M.O. 

o.o. 

ale 

SocMSaeurtyNumtiar 

a^^rfbk^fl^  It^^lMMm^M^^  til    ait    II 

rKmmemW  wamrnKtOmMBn  nUmOm 

CunartMadcaU  NumbacfaMe 

Vmacm 

Hmm        FM 

uum 

Lai 

Jr..Sr..alc 

M.O. 

0.0. 

ale. 

iL 

Mtdcsrt  MwMlcifion  Nuvnbv 

Curiani  MadUd  Numbamstala 
Of  Wit  mil) 

(Vapptaata) 
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List'aH  Currant  Procadurai  Terminology,  Vwiion  4  (CPT-4)  oodw  or  HCFA  Common  Prooodura  Coding  Systwn  oodM  (HCPC8), 
oquipmont,  and  modol  number  vi^teti  thl»  fMiWy  or  K*  oonti«ctor»  intend  to  perlbrm.  tuporvwe,  lnterpr«t.  or  bW. 


CFT-4arHCPCSCeda 


E^l^nHra 


ModilNumbv 


I  these  sarvicee  be  rendered?  (Check  an  that  apply.)         D  PKyaloiMniOffloa 


D  SMMNuampFacay  QHoepM 


WHI  this  tactiity  be  billing  fbr  both  the  technical  and  professionai  components?              D  YES         G  NO 

liJKK                                 FM 

Md* 

Leu 

Jr..8r..*e. 

iiu>..ac..fiB. 

THi 

SocWSmrtyNumbv 

M-l-,IJ-mJL..M«*» 

MUE                                 FM 

mM 

laM 

Jr..8r..elc 

MJ)..D.O..olo. 

TM 

SocMSecurtyNumbv 

Will  tests  be  taken  b>f  employees  or  contractors  who  are  licensed  or  approved  by  the  State  in: 

X-RayTschnotoay.  G  YES       G  NO  NurShg.*  □  YES  G  NO 

OVMr  G  YES       G  NO     (IF  YES  to  •QfT.  m^tm  ani  ^  quiWcrtlein  iMlow.) 


IF  YES  to  any  of  the  above,  provide  the  foHowin 

3  information  for  eech  emptoyeefeontractor  licensed 

fitalK                                 FM 

Mddto 

Last 

Jr.Sr..«lc 

Mi)..D.O..alB. 

SocMSMiayNumfaw 

Uo«MNuni»r 

Uoinse  Issue  Dato 
(MMXyYYYY) 

Hue                            FM 

MkMs 

LM 

Jr..Sr..«lB. 

110.0.0.,  ale. 

SoeMSaoal^NuMbsr 

UcwssNuwNr 

UoaneelsawDato 

"^ 

HUMDiyVYYY) 

Does  applicant  maintain  records  of: 

Mwnamao>lt>eattsn(»nooroonsMlMnopl»ysician<i)tK>oidsfsdthate3t(s)? 
a  copy  of  the  physician^  wvMen  ORler(s)  for  the  test(s)? 
ttw  name^)  of  the  technician(s)  who  lenderad  the  sefvics(^? 


F  YES  to  any  of  Hie 

ec  Dy  pMysiclaM 


□  YES     □     NO 

□  YES     □     MO 

□  YES     □     MO 

.fey 


etc). 


HcmHi|iiSi| 
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Eldl  SupavvMng/Dlracting  PhysiciMi  mutt  sign 
For  addWonai  Supsfvising/Diractino  Physician 


coyy  and  coHiplslstliis  section. 


lor 


'.  Wl 


KiTF,lyHKnportth9dataef 


to  Mo  Msdtears  CoaftKtor  MdMin  JO  dkys  of  lwm*islton. 


Jr..ar.,*.      iiA.aa. 


8lgniluwofttupfiiiWnBrDlwellnaPh|i*lw  (nrat.MMt.lM.Jr..Sr..MJ)..ao..«o.) 


(MMPOWYYY) 


I 

a 

InoafofOfiMOlkMiotf  IDT)^  Iwtl  nportHiudttt 


tor  Mni  psMBnnso  fl|f  1Mb  4kM^« 


to  too 


FM 


Jr..8r.,flle.       nouaa. 


SloMhnarSivOMOngrOtaelnoPivMK  (nnl.MMOB.L«l,J»..ar^  110^0.0..  tie.) 


^MtoOOOTYW) 


UMI 
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ATTACHMENTS 


For  each  ow»wer,eii«»or<»lieii«<Mlllonel8|>ic>l»iwed>0,  copy 


CtaeklMra      O       WtWimwHtwhiw 

anyofNfse 

MMMT*. 

QatHUEFM 

MMa 

tart 

Jr^8r..tlo. 

ML0..D.O..*. 

Enoloyv  Un«Mhnl*Mtar 

•OctoBBMtoMAirNnw 

EflbelwlMBorc«mral# 

- 

PMOorrrYY) 

Um2 


(ay 

•H. 

ZIPCadi«4 

(         ) 

(            ) 

EH«IAdO«. 

a  UgHBuitaMNMfMariMMidBurinMB 

EimImv  IdHMfctftan  NuMbv 

-Doing  BMtaHAarNma 

pMfDtyyYYY) 

UmI 


Uit2 


Mr 

"* 

ZIPCada*4 

(           ) 

FoKfiumbor 
(              ) 

EHMlAd*OM 

&  lag0  Bitiiii  Hmim  of  RUrtid  DifM 

&i^Am^  ^totffe^toi  I^B^^r 

tMrpBuolnoHAorNom 

(MMDOrrWY) 

UMl 


U«2 


<% 

■* 

».0-.*4 

<        >                                 .-,__„. 

Fmnmbm 
(              ) 

&«rtAM«o 

■°****~**''*~ 

EMhIm  IMi  or  OwMral# 
MMHmVY) 

Urwl 


Um2 


a* 

"* 

ZIPCa*«4 

<„     .    >          _       

t           > 

E4Ml/M*M 

NCMHi(1M| 
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Medicare 

And  Other  Federd  Healh  Care  Programs 

Indiviilual  Reas^^ 


d«la.ortodt>;ctft»udor«buM>;         __ 
ctoM  in(|uiiy  Rom  IM  oongrawoml  oHm 

n  COniMCaOn  VMD)  tllKMBOf  OOMrraWMf  WSMMI^  OOfMIUCIM 


iforaraMoreh,  tMtkMon,  or  dpidamioiooiccl  proj6ct  raMad  to  ttM  piBvwilion  of  (lMMoor( 
I  who  ■JHMMtBr  ■  Fsdsrri  hsiUi  cm  bwMlIti  program  to  WMiwwrilB^tnrol  prawidira  of  iMdtoil  t 


iifor  ttfAtfN  of,uiiMtfiicii  BracticM . 
I  ofw|niinWiMBoii  Qf  h6Mh,cwB  pre 


*diSiSft'JSSlSS^^ 


^■fijl  prDcwjjr^Shwi  ■  iro  to  MirfteS  S^eacaa  diimli  wiaHiiftid.  Mtd  (Ma  «•  UMd  wWy  to  procan 
naaNn  carecUnia. 

pw  aixtait  4tfi!<M  te  avvaraJM  the  CkHnputar  Mg^ 
ActD.S.C,i^^topafinitthagcvarnimMtov«iy^ 

fiwaoooii  <w  t*repnaB»y  wwin— wii 

w  rarMarilial  <»fnnMrctal  or  financW^M^^ 

Prolaclion  of  ConfManiial  Coimwaiclal  andtor  SansWva  Parsonal  Infomwlion 


5U 


Ifaiy  irfwiiMftoo  withir)  thjaappfcatkio  (or 


vnonnaiioniMi  oaprc 


ra  MarpratoduMar  TO  Frai 
jrajMrnw  coiiaMa  a 
protactad  iroin  rwaaaa 


ttiaiato)  txmalfcitaa  a  toda  lacrat  or  piw^eoad  or  conldanttal  iitoiiiituo  (< 


«t  ar^apcieBbla  caaajMrL  or  jidra  highly  aaiwa^ 
n^MPQiflnfrparaQiMrpnyaey  of  oim  pr  mora  paiaona,  than  auch 


tm^^Afsss^imKss^: 


:(1M) 
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MEDICARE  AND  OTHER  FEDERAL 

HEALTH  CARE  PROGRAMS 

PROVIDER/SUPPLIER  ENROLLMENT 

APPLICATION  INSTRUCTIONS 

IfMlMifitl  f>Mniionm>nt  of  PnnBli  /NppiciWon 
HCFA856R 


Mtufn  Vito 


TNb  fofiR  Bto  ba  comdiiMl  for  anv  iiKMduil  wtio  wS  rasMian 
itoan( 


THE  REASSIGNMENT  OF  BENEFITS  APPUCATIONMUST  BE 
COMPLETED  FOR  THE  FOLLOWMNG  SITUATIONS: 


wta>wBiwrawiigningthtif  MMlcmoro0MrfMlcnihMlh  cm 
I  to  Ihs  wMYMnQ  wrtttf. 


NOTE:  M  «nnn  and  MMdiMli  mM  to  cun«nl|r 
ifwolMl  or  ooncuTHiijf  wwoInQ  in  ttM  Msdfeera  or  oltor 


1 9  NoessipMiwirt:  An  ndMdiMrt  pracMionor  is  cuneniy 
woIhI  in  Mtdcm  or  MottMr  ftdinl  hMNh  cm  pregramfi)  Mtd 
Ml  iwHign  bamMi  to  an  flntty  ttiat  is  curranly  in  lh«  Modcare  or 
Iha  nnw  olhor  tedanl  haaMi  car*  pngftindt). 


An  iniiiiifluil  tttal  haa  toan 
tonaltotoanani^iitonninainglhamawlgnnunt 
wi  to  paid  to  ttta  ani^  for  datoa  of  aaivica 
ar( 


No 


Ctiangino  Statoia  of  an  InrtMduai:  An  MMdual  rapofino  a 
ctonga  in  tto  typa  of  incoma  tn  wihholdng  or  tto  pndioa 
locaiona  with  which  tooratoiai 


of  Oamorship  (CHOM):  TNa  appicaBon  ia  to  to 

oompMKl  by  tl  ndMckial  contiactora,  phywiana,  and  dhar  noi>- 
Bhmician  DfacMonan  who  wfl  to  raaHunina  Ihair  MMlcara  or 
olhar  fMlani  haattt  care  tonafito  to  a  naw  or  a  proapaciwa  naw 
OKWwr  due  to  Mia  occurrence  or  potantaioccutTanca  of  a  CHOW. 


(CHOWQ!  TNa  tvni  ippiaa  to  caiWii 
drtnad  m  42  CFRf  489.16  as  daacited 


cnanga  01  ownaianp  ■  imnaa  I 


In  tto  caaa  of  a  BHdmljj^  tto  lanwMi^  addMon,  or 
aiAilkaton  flf  a  aailnar  untaaa  toa  naitoaia  flamaalv 

Ibyi 


In  the  ceaa  of  an  saJUUBSP'^J^  Bnajsja^jB, 
tanafw  of  IHa  and  praparV  ^  "toMiar  par^ 

In  tto  caaa  of  a  oBiDuniiton.  tfwmaiBar  of  ttoprowidar 
ooipoialon  Mto  anottar  ooiporalon,  erdaoonaoidahM 
oftMoormowooiparalonak  laauHnQlnttocvaalanof  a 
nut  oofporaion  (Iranafv  of  ooiporito  alack  or  fta 
marQar  of  anolhar  ooipoialon  into  tto  pnwidar 
onpoiallon  doaa  not  oonaMMa  a  chanQa  of  owmaiaMp); 


of  al  or  part  of  a 
a   chanQa   of 


Eiill^  A  iMflinaaa  orBanitalon  (aig.,  qrmjp  pradca^  hoapML 
cMc,  haalHi  cara  diftMiy  ayatom)  that  ia  alQMa  to  lacaiva 
t  aa  pamiitod  under  42  CFR  424.80. 


In  tto  caaa  of 
prcMideifhupplta 
ownanMp  of  tna 


■niivmubk  a  pnyanan  or  oaiar  mawouB  piacaaonar  ai0Bia  v 
lacaive  Madteaia  or  other  fadant  haalh  pragrant  iMnaMawhoiB 
Dermltod  to  reaarion  their  toftaMa  to  an  afoUa  eiAr 


TNanunitor  unii)ualjf  idenWea 
indMduila  and  aiMie  aa  Madteara  prawidaialteipplera  and  ia  tto 
nunitor  uMdonoWRitomia.  Tto  Madteare  IdanlHcalion  Nmntar 
ia  alio  known  aa  Madfeare  Pnwidar  NumlMr  and  Pnwider 
ItJunllLBliun  riuiiibai  (ntQ.  CjiamtJiae  uf  Medcata  HinWtFBtlnn 
Numtoraaralto  UPM.  OSCAR  numtor.  NSC  numtor.  efc. 

pvMDDnM  rrowsr  nMimsr  {ivn|.  ira*  numMf  w  MMQnMi 
uaing  tto  Nalonal  Provider  Syatom  to  identity  heeHh  caia 
prawdattauppierB.  In  tto  futuia,  it  w4l  raplaoa  tto  Madfcafa 
idenMcedon  Numtor. 


MCM 


(1M) 


UMI 
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II 


AceUSfillfilLSfiMELCnfillMIBUSIlfiia 


'^' «>-M>.  u  t.«i»«  in9MMral.MMfcai«  and  oMwrMtnilMilhovspragraim  only 


LfnUbL 


CompM*  inferinplion  idM«iiing  ttw  may  to  wiMNn 
ottMrMmi  hMi^  ewe  program  b«M«i  are  bdng 
■td  ItM  typo  or  Mlon  boing  rapoitod. 


or 
to 


Nolo:    Thi*  fom  nwy  bo  uood  to  add  or  d*to  an 
ImMAMI  wtw  fMHignod  Mi  or  hor  b«wlii  to  ttw  onihr. 


Tht  IMI  buinoi^  namo  or  tho  «!%  imat  bo  «)o  aamo  namo  «w 
•nlity  uooo  hi  rapOfUng  tolho  MHMl  ftaNonuo  Sor\4co  (IRS). 


CompMo  ttM  aadon  for  each  Mvidual  who  is  raaMigning 
Medk»ooro(»^fodiri>hoy_taiobor»afctothoow%ahow« 
in  iho  Entty  MoMHcaHon  aoctton. 

a.PfetteoLocaMoiila> 

CempMa  al  MOriMion  raquoatod  for  oach  loealon  wrtiora  «m 
HtoMKlemorottMrfodanlhaalh 
on  bahtf  ortho  ani^  idnaad  ki  ttio 
aacion.  Tha  an%  must  have  onralod,  or  bo  in 
Iho  proeaaa  or^nrolng,  al  or  tooaa  pradoa  loealona  Ming  too 
HCFA  855  Goi^  EnrolnMnt  Applcalion. 


JMdOtt 


■BHI         11 


A  Manigamanl  Soivioo  Organioion  ia  a  company  oonlnGM  by 
tlM  appicant  to  fomWi  aomo  or  il  admMabalMa,  dMial  and 
cWma  prooaoi4ig  fondone  or  Iho  appfcanfa  pradea 

Con<<<athl»a^^f»aanl>yih«(wlnthoEnli»idanMMl^ 
a  bflng  agortcyftnanagomant  aanfca 


Mdion  cunoiay 
ofganindon  to  MjubmR 


ifcaU»pio»>daBll>aaaMlw.lloawwar.an>i*«uiiorai<»w»ay 
I  banato  to  «  aW*  ««y  «  Mbwd  m  42  CFR  424.80. 


F  Am  to  oompMa  too  i 
cauaa  a  deli»<n"prociBaing  toa  niyHalnn  and  Iml  toa  Hadh 
Cara  Financing  Admini*alonia  or  olhar  fodorai  haMh  can 
piogram'a  abify  to  maica  paymarH 

Nela:  ForforthorlntonnalononFadaraltoquiiawanto 
on  laaaiignmart  or  bonaMi,  too  appleant  ahotM 
eonlact  hMiar  Madoara  or  olhar  fodani  iMolh  cara 
eonbaetor  babra  iigning  too  appicalon. 


Provida  too  fol  noma  and  toiaphona  numbar  or  an  InAMMl  who 
can  ba  laachad  to  anwa 
fomirtiad  in  tola  appicalon. 


Tha  Aulhoitaad  Itaproaantolvo  or  too  onMy  toat  «« 
paymanto  muat  aign  and  dato  tola  tonn.  attMtng  to  toa  accuracy 
or toatafcimalon  pMNidad  and  cartiying  toat  toa  anMy  applying  to 
lacoiM  paymanlili  ai^Ua  to  raoo^  I 


SEE  PAGE  ONE  OF  THESE  MSTRUCTIONS 
FOR  THE  ADDRESS  TO  RETURN  THIS 
COMPLETED  APPLICATION. 


t^fmHtmmikmttttmimil 


■onvif  a»a 
»iKHcm,Fjai 


O.C. 


UMI 
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THIS  FORM  IS  TO  BE  COMPLETED  FOR  ANY  INDIVIDUAL  WHO  WILL  REASSIGN  THEIR 
BENEFITS  TO  AN  ELIGIBLE  ENTITY. 


CliwAbmindieitingtfwrMKmthtoanilieaUonlslMingeomptotod.  (Note:  (tennWoiwortlMfolkMfinatonm 
tn  tbund  in  tti*  instnictioM.) 

□  MUal  EnroHmMt  O     Addtog  ■  RwwilgnmwH 

O      OaMtng  ■  RMMigiNiMOt  O     Changing  SMiw  of  an  IikNvMimI 

□  CtMngMorO«WMnMp(CHOW) 


"DofctpliilwiiiAr 


List  aH  MUty  localions  wham  imflvMiiai  win  I 

At  how  wawyantHy  locations  doas  this  indMduaiwndaraaiylct? 


■  woiaspaca  is  naadad.coi»y  papa  and  attach  to  lypication. 

I  Nnw  For  TMb  Looian 


(Mno 


Aa  Nam  For  TMb  Looalan 


Unal 


Una2 


Mir 


Courty 


ZiPCodi^4 


HCMMM(1M| 
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^^'T^^r  •*»  "-Stt-l-iaL- «!!S. 

1  j 

^miWUpiXWii               FM 

MM. 

*** 

Jr..ar,«D. 

HO^OjO^flle. 

— — -*• 

M*Um2 

our 

8M. 

imcat»*4 

<            ) 

(              > 

MA«^ 

TMscontfaetpiHntlMincoMplMcawllhHCFAraguMiofM.  Th* 
«ign«dl»yaB»>wvl<ai»,iuppHari,«ndin«iMdual»whoalow«n«Hily 
or  10"^  to  iwsiwa  psyniMilforllM  indMdwrs 


i9elmowhdaflhM,widarlh»tmimcfmymnp§oyinmitorGontmet, 

kLtga/SMWM«sMtm0o/£nfil(y^     


fo  wiCMtocf  totmlm  or  rvcWM  «fiy  <lM«  or  cAwBMmrfflyMrMMft 


SlgMliit 


FM 


M.0^D.O..tlB. 


CFM.  MM*.  IMH.  Jr..  Sr..  M.O..  D.O..  Me.) 


(MMiDomrrr) 


I  certify  that  I  hfve  examined  ttwatx>v»infbrnialion  and  that  It  is  true,  accurate  ai^  I  understand  ttiat  any 

misrepresentatian  or  oonceatanem  of  material  inforrnatkmrnaysiAied  me  to  Kabnty  under  dvi^^  loertify 

that  the  entity  alM'lying  to  receive  payments  is  eiif^tile  to  receive  reassigned  tMneflts. 


^iMltaM 

FM 

MM* 

LMI 

IRai    ^n>t  ^^^fc 

M.D..D.O..Me. 

(P*Md) 

AuVwftoid  Ripfwi 

MMBwTMt 

DMi 

._ 

(FM,  MMdto,  LM,  Jr.,  Sr.,  MJ>.,  D.O..  Mb.) 


SIgnMuw 


HCMHM  1M) 
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•  iVpra««iiiB.i 


Medicare 

■KM«>uc  imnirui.       And  Other  Federal  Heal)  Gate  PiDyams 

SSSfsl;L|||ill     Change  of  Information 

Health  Care  ProviMupplier  Form 


Privacy  Act  SiBlMiMnI 


^SBseftOT  t||i|  r^^  to  anVKiinlTOm^  obngrawiorai  offic* 

tiMiit  orJutliM  or  an  •SmoIm  body  w^wn  th*  t 

-i^^!3^S,^^sirs«i 

mb«r  Raf^toy  ■  ufwbl*  to  atabiih  idsntliy  iter  matching  0^^ 


giyggggog  fetj*  ffffSS^-  ■^^I'J'Mo".  w  epidamiologicil  prpjact  filatwi  to  tha  pw>>anBon  of  Jieaae  or  dhabWy. 

t  wlK)  administar  a  ^adaral  haa«i  care  banailB  pregram  to  anumaratatoniol  protMara  or  madteil  aani^ 

I  licaniing  BcMrdi  for  r^^  oradicaa  or  nonprofawionat  conduct; 

a  rorftajkirpoaa  of  y^tMnifeabonyhaafr  care  program^;  andter 

SfB^l^^to'^'^?^^  100^)  am-Kladtha  Prtv«:y 

Prelaction  of  Piopflataiy  bifonnalion 

Pretaellon  of  Confldantial  ComflMicial  andtor  SanaWva  Paraonal  biforinatioii 

sgiiSftn^i^'g^^  p«ssr«irsg 


HCM«K(1M) 
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1 

MEDICARE  AND  OTHER  FEDERAL 

HEALTH  CARE  PROGRAMS 

PROVIDER/SUPPLIER  FORM 

CHANGE  OF  INFORMATION 

INSTRUCTIONS 

Chang*  of  bifDriMtfcNi  Fomi-HCFA  866C 


TNi  tennis  for 
forth* 

ChWMM  IMMt  M 

ttorMhm.  F«i#]or 
CImiiqm  on 


HCFAFomwl 


_chflngMin  pnwUttMuppltrintanMlon 

or  cny  otfMT  tedvri  liMih  CM  pragran.  Al 

n  wnviB  ■no  iimv  ■•  wi^^ih 


forin  wvlhow  insdi  mootwBQMniy  mmi  nioy 
tiUnQ   HCFA  Form  856.  a85R.  or  6658.  w 
not  on  Mi  term  misl  to  roportMl  uMiQ 
855R.or8568. 


Thitfonn  •  ncMto  to  uMd  to  raport  a  ctango  of  ownonNp 
(CHOW) Mdrtf^d  in 42  CFRf  488.18.  AchangtoTaMmwiNp 
roquiroo  Ito  noMl  ownor  to  submt  a  oomtMtd  HCFA  Fonn  855 
(Oonaral  Enroli|nnt  Applcaion).  HowMwr.  tto  cunant  ownar 
•houid  compMi  ttw  PotonM  Tamrinalon  or  Cunant  Ownarahip 
aaclion  ofttiia  tarto  to  lapoit  that  a  potortW  changa  of  ownarahjp 
may  occur. 

Chock  il  chanop  that  apply. 

Compiato  proMartmiptatn'*  tel  nama  and  SocM  Sacuri^ 
Mi«ih.r«idCmfU«rMMaeiaQnMuH<i»aa»laciitfana>»onila 
at  iha  Madcaff  or  oBiar  tedafU  haalh  caia  contactor  Tha 
cufiant  Madcani  or  olhir  tedarri  haatt)  car*  program  idanMlcalion 
numtw  muat  to  providad  (*.»  UPIN,  NSC.  OSCAR,  PIN.  NPO. 

For  l*gilburtn«*  nam*.  *upplytto  nama  that  thaindMduii  or 
antily  uaaa  In  raigorting  to  thrMHnal  Ravanua-Swvioa  (V^),  ai 
wal  aa  tto  indM4uars  or  anM/s  Emptoyar  idanHicalion  Numtor 
rEMMikcuni^on<laitfe*Matinar»nrn«hartedyilhaa»h 
car*  contracted.  >f  th*  EIN  has  chanoad.  a  nm  Enrdmant 
AppiaSon(HCFA  Fonn  855  or  855S)  muat  to  comptatod. 


2.  Kama  Chantia  Into  matton 

If  tha  pro¥idar/ptippi«r  ■  rapoiling  a  nama  changa,  compiato 
apptcabl*  changw  to  tto  IndMdual.  organizalon  or  group  nam*, 
andbrtte 'doing  buainaaaaa' nama  in  tto  appropriate  aedioa  If 
an  organization  or  group  ia  raquaaUng  a  nama  changa,  an  IRS 
form  W-9  or  o8iar  offictel  corraapondanoa  muat  to  aubmMad 
•hoMing  Ito  naMi  lama  and  tto  tK  idanMcaHon  numtor  ralated  te 
tton«wnam*. 


IhanaMt  aama  ar 
nam*. 

acwAtaaccum 


TMiliwhafa 
■QUI  ttia  Harth  Can 
rwianong  MCRVHBaaon  or  oaNr  MOiiB  naaai  I 


Complate  Iha  "Pay  ToT  addraaa  aadon  ff  pnxMaiteupplar  would 
ttegoteanrttaaiBlwr— nthawpeitodTayTo' 
toumnlyonaaL  TWaadrtriaiiiMytoaPoatOllcaBcx 


n  ON  pRMOBoauppMr  ■  laponng  a  OBng  I 


■miiMnn  lor  aw  aganoiRiiganBBRin  ana  wmnn  aw  naw 
if  tha  proiMHtaippIv  la  laporfng  a  HBM  Mng 
t  aanloa  organtailon,  do  not  uaa  tNafoim. 
Provldaiteupplar  muat  oompMa  HCFA  Form  856 
(Pioiiidai^Bupplar  ManMtealon  and  BHng  AganQMianagamant 
Sanioa  OigaiAalon  AddnMa  aaelena)  and  aubmR  a  copy  of  ito 


t  piCMldKfhupplar  ia  ctianging  tha  loealon  of  tto  currant  pradoa^ 
compiato  il  IntemMhin  raquaatod  ter  tto  ntut  iocalon  wAiaro 
prowdaQauppaar  VM  landaraaMoaavRaaiacanorfMiar  lauaiB 
haaRh  can  pragram  lianaHolaiin.  If  aatotaMing  a  ooncunant 
iocalon  (In  addkntotiaounanttoCilonX  a  MMT  HCFA  Fotm  855 
muattooomplatodterlha  i 


A  poat  ofltoa  IMK  or  drop  toot  la  oal  aooaptefato  a*  a  pracioa 
lociion  addraaa.  Ttopltonanumbarmuattoanumtora^Mn 
iiiiiaiia  miiftii  I  iMtiinaii  tan  laaih  tha  nfonMaiAMJDclai  to  i 
lori 


Indteato  whalhar  padant  noorda  an  taptatVianawr  pracloa 
iocalon.  tf  laoonli  an  not  taptatteanaMfpradca  Iocalon,  aupply 
tto phyalcai addraaa wtian tto ncorda an mainWnad.  Apoat 
oAlc*  IXK  or  drop  IMK  ii  J 


Comptete  tNa  ydten  If  prcwidamfcuppi*''*  pXmaiy  andter 


gadfi  Haaih  Can 


If  prowldatteupplar  wiahaa  te  daadvate  hiaAiar  Madtean  or  olhar 
fadaral  haalh  can  program  Mng  numtor,  idanCy  tto  ^^  of 
Madoan  V  oVtar  tedaitf  haalh  can  program  bOng  numtor  (a.a 
UPM,  NSC.  OSCAR.  CHAMPUS,CHAMPVA.ato.)  and  provida 
ltoUir«numtor.  tto  affadva  date  of  daadMlon  for  that  Mktg 
numtor.  and  tto  raaaon  ter  daac8raloa  Pra^Marteuppior  may 
daadivato  any  and  al  Madkan  or  olhar  fadanl  haaRh  c»a 
program  Ufeig  numtora  a*  naoaaMiy  by  Mkig  ii  applcabto 
numtaia,  lh*4fP8a,  SKl  iiMln  dataa  of  daadvalon  aa  oufnad 
abova  in  thia  aadon.  Howrawr,  appicant  muat  noMy  aaeh 
indMdual  fidirri  agancy  ragardbig  tto  daactl»alon  of  tto 
numtoi(a)  undar  that  aganey^  conlroL 
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6.  AddWon/D«l»Bot>ofA>rtt>odMdR«yw8«ntotl»> 

Complete  this  section  if  providei/Bupfsier  wishee  to  dsMs  a 
cuTTWitly  isted  authorized  rapraaentalive,  or  the  providar/suppler 
would  like  to  report  a  new  authorized  representative. 

The  ortgktal  signature  of  tiM  iMMT  auUiorind  representalive 
Is  rapuiwd  to  titii  a  new  authoiteed  fapraientaHwe. 

7.  Surety  Bond  information 

t  This  section  to  be  compiatod  by  ai  providers/suppliers  for 
which  a  surety  bond  is  required. 

Annual  renewalB  must  t>e  reported  to  the  Medfcare  contractor 
using  this  Change  of  Infbrmation  fbrm  -  HCFA  Form  8550. 

An  orlgiiwi  copy  or  the  surety  bond  must  be  submHtod  wWi 
this  form.  Failure  to  submtt  an  original  copy  of  the  surety 
bondwflpnventlhepioeeselngoriMsfonn.  lnaddMon,lhe 
surety  bond  company  must  subml  a  certNled  eopy  of  the 
agenfs  Power  of  Attorney  wmi  this  form. 

8.  Potential  Termination  of  Current  Ownershto 

When  the  t>usiness/brganizalion  is  changing  ownership,  in 
accordance  v««h  the  proMrions  for  Change  of  Ovmership  (CHOW) 
es  deNned  in  42  CFR  §  489.18.  the  current  owner  should  himish 
name  of  the  potential  nswjgwgs  end  the  projected  ellective  dais 
of  the  potential  change  of  ownership. 


ii 


Neto:  This  section  is  not  to  be  complalsd  when  the 
mMna  hmniwfciiuMtoiun  Is  addhg  or  dalelinB  a  new 
OMMT.  Changsa  of  indMdual  ownen  should  be  reported 
using  the  approprils  sections  of  HCFA  Form  855 
(General  Appicabon). 


8.  Effective  Dale  of  Channefst 

Report  the  date  al  Med  changes  are  effeedve. 


Sign  and  date  this  form  ttaating  to  the  accuiacy  of  the  rsquested 
changes.  If  changes  are  being  repoitod  by  the  indMdual 
providerAMpplsr.  the  providec^Hippier  must  sign  this  form,  ifthe 
changes  are  being  reported  for  an  organzaion  or  group  praoboe, 
an  amhorized  rspreseiiti*«  of  the  oqjanizMion  or  group  practice 
must  sign  this  fbrm  to  conflrm  the  requested  change(s). 


THIS  FORM  SHOULD  BE  RETURNED  TO  YOUR 
LOCAL  MB3ICARE  OR  OTHER  FEDERAL  HEALTH 
CARE  PROGRAM  CONTRACTOR.  SEE  THE 
RETURN  ADDRESS  AT  THE  BEGINNING  OF 
THESE  INSTRUCTIONS. 


According  to  Vw  Papmimfc  Radudton  Ad  oT  ISSS.  iw  | 
iMpend  toaeoliESMarMannaHon  uniM*  •  dtoptayi  a  wriW  CMS  canM  I 
'n*<"MaMcaitaliMi*vferMiMbnMlienealadleniBaB3S«aH.  -nwlbiw 
—p.— II.,. -pi...  >.-...      |,.|  II  rTittftllnTitnlmalidlnaiiaimaMii 
par  raaponaa.  kieludbit  lia  lima  to  imtow  bahuoltoiia.  i 

laaourcaa.  gaSur  Oia  dMa  ntadad,  and ^itoto  a 

eafladton.  >  yeu  haw  any  commanto  oonoamfeig  «w  aecuraey  of  Aa  Inw 
arikMl^i)  or  tUBBMtona  tor  impraHng  Sda  Ibrm.  ptoaaa  «NSa  to:  HCFA.  P.O.  Bm 
28684.  BaHnma.  MinflMd  21207  and  to  aw  OMoa  arinlDnMliM  Md  Ragutotaiy 
ANrir«.OMeaarMMaBanianlandBudBai.  WadwOwi.  D.C.  20B0». 


IiCFAtS5C(l/N) 
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TyptorCMinge         D 
(CtMckaHtt^  apply.)  Qi^To 

D 


D 
D 
D 


D  tfumi  Z2FmHmttm{%) 

D  Piif  Win  oTMrtte—aatg  MumfW 


IndivlduiteO 


■^ 


nirtmi 


SeeW  Saeurly  Nifnbv  (V  applcaUt) 


Jr..  St..  tic 


B.  OTB«niai|^Dn»  or  Qrouiw  ONLY 


Jr..  St.,  ale. 


M.O..D.O.,tlc 


110..  O.O.. 


NumbaMff 


Nm»  Ugri  Bwin|ito  Nmw 


C.  "Doing 


BasiflMS 
v  fipnwdoyoi 


EmploKW 


As"  Nam* 


wM  mw  hpma  do  you  conduct 


A.  MaHinfl  Ajt^drw 


Nmv  MWkig  AddMM  Um  1 


.  J  !    

Nmv  ftMbiQ  Add^oo  uno2 


u- 


MmOV 


NMrCowty 


) 


B.  "Pay  To' 


Ntw  MrtkiQ  Addl^M  Unt  1 


NMiyMk«AddnMLim2 


NMvCly 


Hcm 


NowZIPCodi-»4 


NowFnNumtNT 


) 


NMf  E^IMI  AdOfMS 


NMfZIPCodo«4 


nMr  IV^Omw  wmMnBm 


(«M) 


UM! 
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MUPh  a  Ttnpy  nf  Ww  mrtit  nimiit  tignart  nontrart  wWti  prnvWwVgMpfrtlM*»  Mmng  aowiry  or  mMiiQtiiwnt  wfvlrw  mginlittton. 

MTM  of  BHng  AoHoMm 

0MVMnt  Ssntos  OfQMtariton 

EfflfNoyif  IdnMcsdon  Mmbif 

ConlMlParaanNm: 

FM 

MhMt 

LMi 

Jr..Sr..«lB. 

Tlla 

NawTakptamNumbw 
(                ) 

HmFmtHunbm 
(              ) 

NMvE-inriAddraM 

Nm  BuHmw  8bwi  Ad*Ma  Um  1 


Nmt  BwirMM  SlrMt  Addm*  Um  2 


NiwCly 


D.  PractJCT  Loc«tion(») 


New  SbMi  Addraw  Urn  1 


Maw  ZIP  Coda  >  4 


(ForMch«ddWoiMilloctlow.copyiidcoinpl«l>tl>to— ctlon.) 


Hmt  SkMt  AddraM  Lira  2 


NwCly 


Haw  Tahphona  Numbar 
i i 


NiMT  County 


NiMF  fwt  Nunibv 

i I 


NawZiPCoda«4 


NawE-flial 


Ai»«Mp«B<ntracof>to«teT»d«tttton«wpr«ctte>lociflon7  D   Y—     □   Wo         IF  NO.  wipply  «tofi— locaBon  b»lo»r 


Nma  of  Naw  SknQa  FacHy/Locadon 
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SUIMIARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  issues  this 
notice  describing  the  conditions  under 
which  applications  will  be  received 
under  the  Telecommunications  and 
Information  Infrastructure  Assistance 
Program  (TIIAP)  and  how  NTIA  will 
determine  which  applications  it  will 
fund.  TIIAP  assists  eligible 
oi^anizations  by  promoting  the 
widespread  use  and  availability  of 
advanced  telecommimications  and 
information  technologies  in  the  pubUc 
and  non-profit  sectors.  By  providing 
matching  grants  for  information 
infrastructure  projects,  this  program  will 
help  develop  a  nationwide,  interactive, 
multimedia  information  infrastructure 
that  is  accessible  to  all  Americans,  in 
rural  as  well  as  urban  areas. 
DATES:  Complete  applications  for  the 
Fiscal  Year  1998  TIIAP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  no  later  than  9:00  p.m.  EST, 
March  12,  1998. 

ADDRESSES:  Applications  must  be 

mailed  to: 

Telecommunications  and  Information 
Infrastructure  Assistance  Program, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  HCHB. 
Room  4092,  Washington,  D.C.  20230. 

or  hand-delivered  to: 

Telecommunications  and  Information 
Infrastructure  Assistance  Program, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  Room 
1874,  Herbert  Clark  Hoover  Building, 
1401  Constitution  Avenue,  NW, 
Washington,  D.C.  20230. 
Room  1874  is  located  at  entrance  #10 

on  15th  Street  NW,  between 

Pennsylvania  and  Constitution 

Avenues. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Stephen  J.  Downs.  Director  of  the 


Telecommunications  and  Information 
Infrastructure  Assistance  Program, 
Telephone:  202/482-2048.  Fax:  202/ 
501-5136.  E-mail:  tiiap@ntia.dQc.gav. 

SUPPLEMENTARY  INFORMATION: 

Program  Pwposes 

NTIA  aimounces  the  fifth  annual 
round  of  a  competitive  matching  grant 
program,  the  Telecommunications  and 
Information  Infrastructure  Assistance 
Program  (TIIAP).  TIIAP  was  created  to 
promote  the  development,  widespread 
availability,  and  use  of  advanced 
telecommunications  and  information 
technologies  to  serve  the  public  interest. 

To  accomplish  this  objective.  TIIAP 
will  provide  matching  grants  to  state, 
local,  and  tribal '  governments;  non- 
profit health  care  providers  and  public 
health  institutions:  schools;  libraries; 
museums;  colleges;  universities;  public 
safety  providers;  non-profit  community- 
based  organizations;  and  other  non- 
profit entities.  TIIAP  will  support 
projects  that  improve  the  quality  of.  and 
the  public's  access  to,  cultural, 
education,  and  training  resources; 
reduce  the  cost,  improve  the  quality, 
and/or  increase  the  accessibility  of 
health  care  and  public  health  services; 
promote  responsive  public  safety 
services;  improve  the  effectiveness  and 
efficiency  of  government  services;  and 
foster  communication,  resoiirce-sharing, 
and  economic  development  within 
communities,  both  rural  and  iut>an. 

Authority 

Title  II  of  the  Department  of 
Commerce,  Justice  and  State,  the 
Judiciary  and  Related  Agencies 
Appropriations  Act  of  1998  (set  out  in 
Pub  L.  105-119,  111  Stat  2440). 

Funding  Availability 

Approximately  $1 7  million  is 
available  for  federal  assistance.  A  small 
amount  of  additional  funds  that  has 
been  deobligated  from  grants  awarded 
in  previous  fiscal  years  may  also  be 
available  for  Fiscal  Year  1998  grants. 
Based  on  past  experience,  NTIA  expects 
this  year's  grant  round  to  be  highly 
competitive.  In  Fiscal  Year  1997,  NTIA 
received  more  than  900  applications 
collectively  requesting  $354  million  in 
grant  funds.  From  these  applications, 
the  Department  of  Commerce 
announced  55  TIIAP  awards  totaling 
$20.9  million  in  federal  funds. 

Based  on  previous  grant  rounds, 
TIIAP  anticipates  that  the  average  size 
of  a  grant  award  will  be  approximately 
$350,000.  An  applicant  may  request  up 


'  American  Indian  Tribes  and  Alaska  Native 
Villages. 


to  $750,000  in  total  federal  support  over 
a  period  of  up  to  three  years. 

Eligible  Organizations 

State,  local,  and  tribal  governments; 
colleges  and  imiversities;  and  non-profit 
entities  are  eligible  to  apply.  Although 
individuals  and  for-profit  organizations 
are  not  eligible  to  apply,  they  may 
participate  as  project  partners. 

Matching  Funds  Requirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  document  their 
capacity  to  provide  matching  funds.  ^ 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions.  Grant 
funds  under  this  program  are  usually 
released  in  direct  proportion  to  local 
matching  funds  utilized  and 
documented  as  having  been  expended. 
NTIA  will  provide  up  to  50  percent  of 
the  total  project  cost,  unless  the 
applicant  can  docimient  extraordinary 
circumstances  warranting  a  grant  of  up 
to  75  percent.  Federal  funds  (such  as 
grants)  generally  may  not  be  used  as 
matching  funds,  except  as  provided  by 
federal  statute.  If  funds  from  a  federal 
agency  are  to  be  used,  the  applicant 
should  contact  the  federal  agency  that 
administers  the  funds  in  question  and 
obtain  documentation  from  that 
agency's  Office  of  General  Counsel  to 
support  the  use  of  federal  funds  for 
matching  purposes. 

Universal  Service  Discounts 

On  May  8, 1997,  the  Federal 
Communications  Commission  (FCC) 
released  a  Report  and  Order  on 
Universal  Service.  Section  254(h)  of  the 
Communications  Act  of  1934  (the  Act), 
also  known  as  the  Snowe-Rockefeller- 
Exon-Kerrey  Amendment,  requires  that 
schools,  libraries,  and  public  and  non- 
profit rural  health  care  providers  receive 
access  to  telecommimications  services 
at  discounted  rates.  NTIA  requires  that 
all  TIIAP  awardees  eligible  for  the 
discounts  under  section  254(h)  of  the 
Act  apply  for  all  available  discoimts 
prior  to  purchasing  telecommunications 
services  with  grant  funds.  Neither 
federal  funds  nor  matching  funds  may 
be  used  to  cover  costs  that  could  be 
avoided  through  the  use  ofavailable 
discounts.  In  addition,  the  discounts 
received  through  the  Universal  Service 
Fimd  may  not  be  used  as  matching 
contributions. 

Use  of  Program  Income 

Applicants  are  advised  that  any 
program  income  generated  by  a 
proposed  project  is  subject  to  special 
conditions.  Anticipated  program  income 
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must  be  documeiil|ed  appropriately  in 
the  project  budget]  In  addition,  should 
an  appUcation  bel^ded.  unanticipated 
program  income  must  be  reported  to 
lUAP  and  the  buj%et  fm  the  project 
must  be  renegotiate  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  sutiported  activity,  or 
earned  as  a  result  of  the  award,  in 
addition,  federal  regulations  prohibit 
any  recipient  or  subrecipient  receiving 
federal  funds  from  using  equipment 
acquired  with  theae  funds  to  provide 
services  to  non-fe|c|eral  outside 
organizations  for  ^  fee  that  is  less  than 
private  companie|»  charge  for  equivalent 
services.  This  prcjl^bition  does  not 
apply  to  services  provided  to  outside 
organizations  at  no  cost. 

Policy  on  Sectariiu  Activities 

Applicants  are  advised  that  on 
December  22, 1999,  NTIA  issued  a 
notice  in  the  Fedaf  al  Register  on  its 
policy  with  regard;  to  sectarian 
activities.  Under  NTIA's  policy,  while 
religious  activitieU  cannot  be  the 
essential  thrust  of  ^  grant,  an 
application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
piupose  for  which  funding  is  requested. 
Applicants  for  whi>m  this  policy  may  be 
relevant  should  rrad  the  policy  that  was 
pubUshed  in  the  FfdM'al  Register  at  60 
FR  66491,  Dec  22,|  1995. 

Cranpleteness  of  Ajiplication 

TIIAP  will  initially  review  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  The  required 
elements  are  listed  and  described  in  the 
Guidelines  for  Prraaring  Applications — 
Fiscal  Year  1998.  jqach  of  the  required 
elements  must  be  present  and  clearly 
identified.  Failure  to  do  so  may  result  in 
rejection  of  the  application. 

Application  Deadline 

As  noted  above]  Complete 
appUcations  for  thi  Fiscal  Year  1998 
TILAP  grant  progrun  must  be  received 
by  NTIA  no  later  than  9:00  P.M.  EST, 
March  12, 1998.  Ftostmark  date  is  not 
sufficient.  Applicf tions  which  have 
been  provided  to  ^  delivery  service  on 
or  before  March  11, 1998,  with 
"deUvery  guarant^d"  before  9:00  P.M. 
on  March  12. 199$^  will  be  accepted  for 
review  if  the  applicant  can  document 
that  the  applicatidii  was  provided  to  the 
delivery  service  Wi|h  delivery  to  the 
address  hsted  abovje  guaranteed  prior  to 
the  closing  date  aikd  time.  AppUcations 
will  not  be  accept^  via  facsimile 


mail.  NTIA  anticipates  that  it  will  take 
between  four  and  six  months  to 
complete  the  review  of  applications  and 
make  final  funding  decisions. 

Scope  of  Propoaed  Project 

Projects  fimded  by  TIIAP  must  meet 
the  Program  Funding  Priorities 
described  in  this  notice.  Projects  must 
involve  iimovative  approaches  to  the 
delivery  of  usefid.  practical  services  in 
real-world  environments  within  the 
grant  award  period.  In  Fiscal  Year  1998, 
THAP  will  not  support  the  following 
kinds  of  projects: 

One-Way  Networks 

THAP  will  not  support  construction 
or  augmentation  of  one-way  networks, 
that  is.  netwOTks  which  deliver 
information  to  a  passive  audience;  all 
networks  and  sendees  proposed  lot 
TIIAP  support  must  be  interactive.^  For 
example,  THAP  will  not  fund  one-way 
broadcast  systems,  tape  duplication 
and/or  delivery  projects,  or  any  project 
which  does  not  permit  the  end  user  in 
some  fashion  to  select  the  information 
he  or  she  will  receive. 

Single-Organization  Projects 

TIIAP  will  not  support  projects  whose 
primary  emphasis  is  on  the  internal 
communications  needs  of  a  single 
organization,  even  if  the  organization 
may  have  a  considerable  number  of 
offices  in  different  cities  or  regions  of 
the  country.  For  example,  THAP  will 
not  consider  projects  that  create  or 
expand  Local  Area  Networks  or  internal 
e-mail  systems  whose  end  users  are 
principally,  or  exclusively,  staff 
members  of  a  single  organization. 
However,  TIIAP  will  support 
apphcations  that  extend 
commiuiications  among  multiple 
organizations  and  agencies  within  a 
governmental  jurisdiction.  Projects 
should,  to  the  maximum  degree  feasible, 
include  appropriate  partnerships,^  with 
plans  for  inter-organizational 
communications  among  the  partners. 

Replacement  or  Upgjrade  of  Existing 
Facilities 

TIIAP  will  not  support  any  projects 
whose  purpose  is  to  upgrade  or  replace 
existing  systems,  add  workstations  or 


un  mcome 


machine  transmis^ 


on  or  electronic 


'"Interactivity"  is  defined  as  the  capacity  of  a 
communications  system  to  allow  end  users  to 
communicate  directly  with  other  users,  either  in 
real  time  (as  in  a  video  teleconference)  or  on  a  store- 
and-forward  basis  (as  with  electronic  mail),  or  to 
seek  and  gain  access  to  information  on  an  on- 
demand  basis,  as  opposed  to  a  broadcast  basis. 

'A  "partner"  is  defined  as  an  organization  that 
supplies  cash  or  in  kind  resources  and/or  plays  an 
active  role  in  the  planning  and  implementation  of 
the  project 


servers  to  existing  netwoiks.  or 
complete  the  installation  of  a  network. 

In  addition.  NTIA  will  not  support 
projects  whose  primary  purpose  is  to 
develop  content,  hardware,  or  software, 
or  to  provide  training  on  the  use  of  the 
information  infrastructure.*  THAP  will, 
however,  support  projects  that  include 
elements  of  content  development,' 
training,  and  hardware  and  software 
development,  as  long  as  they  are 
integral  to  a  broader  project  that  will 
deploy  and  use  information 
infrastructure  to  address  community 
problems. 

Content  Development  Projects 

Many  projects  necessarily  involve 
some  modification  or  development  of 
content  Therefore,  THAP  will  support 
projects  in  which  the  creation  or 
conversion  of  content  is  part  of  a  larger 
effort  to  utilize  information 
infiastructtue  tet^mologies  to  address 
real-world  problems.  However,  THAP 
will  not  support  projects  whose  primary 
activity  is  to  develop  data  resources,  or 
in  any  other  way  produce  information 
content.  For  example,  THAP  will  not 
consider  projects  which  are  designed 
only  to  develop  curriculum,  create 
databases,  convert  existing  paper-based 
information  to  a  digital  format,  digitize 
existing  graphics  collections,  or 
estabhsh  Worid  Wide  Web  sites. 

Hardware  or  Software  Development 
Projects 

Some  projects  may  require  limited 
software  development  or  the 
customization  or  modification  of 
existing  software  or  hardware  in  order 
to  meet  particular  end-user 
requirements  or  to  enable  the  exchange 
of  information  across  networks. 
However,  the  creation  of  a  software  or 
hardware  product  cannot  be  a  project's 
primary  activity. 

Training  Projects 

THAP  will  not  support  projects  whose 
primary  activity  is  to  provide  training  in 
the  use  of  information  infr^structtue 
technology.  THAP  does  consider 
training  to  be  an  essential  aspect  of  most 
implementation  projects;  therefore,  a 
training  component  is,  in  most  cases,  a 
necessity.  However,  THAP  will  not 
support  projects  which  propose  nothing 
more  than  instruction  on  software 


'"Information  Infrastructure"  includes, 
telecommunication  networks,  computers,  other 
end-user  devices,  software,  standards,  and  skills 
that  collectively  enable  p>eople  to  connect  to  each 
other  and  to  a  vast  array  of  services  and  infonnation 
resources. 

'  "Content  development"  refers  to  the  creation  of 
information  resources,  such  as  databeses  or  World 
Wide  Web  sites,  for  the  purpose  of  dissemination 
through  one  or  more  on-line  services. 
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applications,  Internet  use,  or  other  use 
of  information  infrastructure. 

Program  Funding  Priorities 

-  ^f^A  is  committed  to  supporting 
innovative  and  exemplary  projects  that 
can  serve  as  models  for  using 
information  infrastructure  in  the  pubhc 
and  non-profit  sectors  and  thereby 
contribute  to  the  development  of  an 
advanced  National  Information 
Infrastructure  (NIT).*  NTIA  believes  that 
every  project  supported  under  TIIAP 
should  be  a  nationally  significant 
demonstration  of  how 
telecommunications  and  information 
technologies  can  be  used  to  extend 
valuable  services  and  opportimities  to 
all  Americans,  especially  the 
underserved.  Underserved  refers  to 
individuals  and  communities  that  are 
subject  to  barriers  that  limit  or  prevent 
their  access  to  the  benefits  of 
information  infrastructiu^  technologies 
and  services.  In  terms  of  information 
infrastructure,  these  barriers  may  be 
technological,  geographic,  economic, 
physical,  linguistic,  or  cuhiu^.  For 
example,  a  rural  community  may  be 
physically  isolated  from  circuits 
adequate  to  allow  for  data  access:  inner 
dty  neighborhoods  may  contain  large 
numbers  of  potential  end  users  for 
whom  ownership  of  computer  hardware 
is  unlikely;  or  individuals  with 
disabilities  may  have  the  need  for 
different  types  of  interfaces  when 
manipulating  hardware  and  software. 

Each  project  should  identify  specific 
problems  or  needs  in  a  community,  use 
information  infiastructiue  services  and 
technologies  to  offer  concrete  solutions, 
and  target  measurable  outcomes. 
TIIAP's  emphasis  is  on  the  application 
of  technology  to  meet  the  needs  of  end 
users,  and  not  simply  on  the  technology 
as  an  end  in  itself.  In  addition,  the 
development  of  the  Nil  depends  upon 
the  contribution  of  a  wide  variety  of 
skills,  ideas,  and  perspectives. 
Therefore,  TUAP-supported  projects 
should,  to  the  greatest  degree  possible, 
reach  out  to  all  members  of  a 
community  and  catalyze  partnerships  to 
help  erase  the  distinction  between 
information  "haves"  and  "have-nots." 

NTTA  realizes  that  not  every  model 
will  work  equally  well  in  every 


*The  National  Information  Infrastructure  (Nil)  is 
a  federal  policy  initiative  to  facilitate  and  accelerate 
the  development  and  utilization  of  the  nation's 
information  infrastructure.  The  Administration 
envisions  the  NH  as  a  seamless  web  of 
communications  networks,  computers,  databases, 
and  coiuumer  electronics  that  will  put  vast 
amounts  of  information  at  users'  fingertips.  For 
more  information  on  various  aspects  of  the  Nil 
initiative,  see  The  National  Information 
Infrastructure:  Agenda  for  Action,  M  FR  49,025 
(September  21. 1993). 


situation  or  region;  therefore,  THAP  will 
continue  to  support  a  variety  of  model 
projects  among  diffisrent  appUcation 
areas,  geographic  regions,  and 
underserved  populations.  However,  as 
already  noted,  each  appUcation  must  be 
innovative  in  its  application  of 
technology.  Innovation  can  be 
conceived  broadly:  it  can  involve  the 
use  of  new  or  untested  network 
technologies  that  extend  end-user 
capabilities  or  enhance  service  delivery; 
an  imaginative  partnership  or 
organizational  model;  a  new  appUcation 
of  proven  technologies;  a  creative 
strategy  for  overcoming  traditional 
barriers  to  access;  or  a  new 
configuration  of  existing  information 
resources.  As  a  program  with  a  national 
focus,  TIIAP  expects  each  project  to 
offer  potentiaUy  new  and  usefril  insights 
into  the  use  of  network  technologies. 

Projects  must  also  be  exemplary  in  the 
sense  that  they  serve  as  genuine  models 
that  can  be  emulated,  replicated,  or 
adapted  to  local  conditions  by  other 
organizations  and  communities  facing 
similar  challenges.  For  this  reason, 
many  excellent  projects  proposed  to 
TIIAP  may  not  be  considered 
competitive  either  because  they  (1) 
focus  on  a  problem  or  issue  that 
confrtints  only  a  single  applicant 
organization;  (2)  can  only  be  repUcated 
at  a  prohibitively  high  cost;  or  (3) 
propose  a  conventional  approach  that, 
while  new  to  the  appUcant,  has  been 
demonstrated  or  attempted  in  similar 
drcimistances.  Moreover,  in  order  to 
add  to  the  national  understanding  of 
how  the  Nil  can  be  used  to  benefit  the 
pubUc  and  faciUtate  widespread 
diffusion  of  lessons  learned  from  THAP 
projects,  each  appUcation  must  include 
a  rigorous  evaluation  plan  and  effective 
documentation  and  dissemination 
strategies. 

In  some  previous  fiscal  years,  THAP 
has  supported  planning  projects  whose 
primary  goal  was  to  develop  strategies 
for  the  enhanced  application  of  existing 
Nil  technologies,  rather  than  for  the 
actual  deployment  or  use  of  information 
infrastructure.  Due  to  the  Umited 
amount  of  funds  available  to  the 
program,  the  emphasis  for  Fiscal  Year 
1998  is  on  projects  that  deploy,  use,  and 
evaluate  the  use  of  information 
infrastructure  applications.  NTIA  will, 
however,  also  consider  allocating  a 
Umited  amount  of  funds  to  support 
outstanding  planning  projects  that 
explore  potential  uses  of  next  generation 
network  technologies  in  an  appUcation 
area.  AppUcations  for  such  projects  will 
be  evaluated  against  the  same  criteria 
appUed  to  all  other  applications, 
hi  Fiscal  Year  1998,  TDAP  will 
support  projects  in  five  appUcation 


areas:  Community  Networking; 
Education,  Culture,  and  Lifelong 
Learning;  Health;  PubUc  Safety;  and 
Public  Services.  Each  appUcation  will 
be  reviewed  with -other  appUcations  in 
the  same  area.  NTIA  recognizes  that 
many  innovative  projects  cross  the 
boundaries  defined  by  these  appUcation 
areas  and  involve  services  and 
partnerships  that  combine  different 
appUcation  areas.  NTIA  encourages  the 
formation  of  such  cross-cutting  linkages. 

Community  Networking 

This  area  focuses  on  multi-purpose 
projects  that  enable  a  broad  range  of 
community  residents  and  organizations 
to  communicate,  share  information, 
promote  community  economic 
development,  and  participate  in  civic 
activities.  Commimity  Networking 
projects  typically  involve  multiple 
stakeholder  organizations  that  wish  to 
Unk  services,  reduce  dupUcative  record- 
keeping, simpUfy  and/or  expand  end- 
user  access  to  a  variety  of  information 
resources,  engage  in  initiatives  that 
would  not  have  been  possible  without 
networking  technologies,  or  provide 
information  across  various  appUcation 
areas  within  a  specific  geographic 
re^on. 

Examples  of  Community  Networking 
projects  may  include,  but  would  not  be 
limited  to:  community-wide  information 
and  communication  services  available 
to  residents  of  a  local  community; 
projects  enabling  a  diverse  array  of 
organizations  to  share  information 
infrastructtue  and  resources;  and 
networks  or  information  services  that 
promote  community  or  regional 
economic  development. 

Education,  Culture,  and  Lifelong 
Learning 

Projects  in  this  area  seek  to  improve 
education  and  training  for  learners  of  all 
ages  and  provide  cultural  enrichment 
through  the  use  of  information 
infrastructure  in  both  traditional  and 
non-traditional  settings. 

Examples  of  Education.  Culture,  and 
Lifelong  Learning  projects  may  include, 
but  would  not  be  limited  to:  projects 
that  explore  creative  approadies  to 
integrating  computer-based  learning  and 
network  resources  in  the  classroom; 
projects  that  forge  stronger  links  among 
educators,  students,  parents,  and  others 
in  the  community;  projects  linking 
workplaces  and  job-training  sites  to 
educational  institutions;  innovative 
distance  learning  networks  providing 
educational,  training,  and  Uteracy 
opportunities  in  remote  areas;  projects 
that  enrich  communities  by  delivering 
on-line  informational,  educational,  and 
cidttiral  services  fitim  pubUc  Ubraries, 


envuonme 
offer  new  < 
medical  e> 
underservi 
traditional 
projects  de 
commimic 
providers  i 
consumers 
in  their  hei 
treatment  < 
situations  i 
services  be 
and  netwo 
aimed  at  d 
promotion 


increase  th 
enforcemei 
rescue,  anc 
entities  in^ 
services  th 


UMI 


Federal  Register  /  Vol.  63.  No.  2  /  Monday.  January  5.  1998  /  Notices 


361 


4' 


er  cultural  centers; 
^ow  users  to 

creation  of  artistic 
>^te  actively  in 
It  cultiual  exchanges. 


museums,  and  ol 
and  projects  that 
collaborate  in  tho 
works  or  partidf  I 
meaningful  onlii  n 

Heahh 

Projects  in  this  area  involve  the  uise  of 
information  infirutructure  in  the 
delivery  of  health' and  home  health  care 
services  and  the  performance  of  core 
public  health  functions. 

Examples  of  Health  projects  may 
include,  but  woujld  not  be  limited  to: 
systems  that  imp^)ve  the  care  and 
treatment  of  patiehts  in  the  home 
environment;  telemedidne  systems  that 
offer  new  approaches  to  extending 
medical  expertis^lto  rural  or 
imderserved  urban  areas  or  non- 
traditional  settings  such  as  schoob; 
projects  designed  to  improve 
communication  between  health  care 
providers  and  patients  and  enable 
consumers  to  participate  more  actively 
in  their  health  care;  projects  to  improve 
treatment  of  patif  |its  in  emergency 
situations  and  expend  trauma  care 
services  beyond  the  emergency  room; 
and  networks  or  mformation  services 
aimed  at  disease  prevention  and  health 
promotion. 

Public  Safety 

Projects  in  this  area  will  seek  to 
increase  the  effectiveness  of  law 
enforcement  agencies,  emergency, 
rescue,  and  fire  departments,  or  other 
entities  involved  m  providing  safety 
services  that  effectively  respond  to, 
prevent,  or  intervene  in  crises. 

Examples  of  Public  Safety  projects 
may  include,  but  would  not  be  limited 
to:  projects  that  facilitate  information 
exchange  among  public  safety  agencies 
located  in  a  single  or  multiple 
geographic  area  to  increase  efficiency 
and  share  resources;  projects  that 
provide  informatibn  in  a  timely  manner 
to  "first-response  Officials,"  such  as 
police  officers,  emergency  medical 
technicians,  and  firefighters;  projects 
that  help  public  safety  agencies  provide 
community  outreach  services;  projects 
that  develop  innovative  ways  to  shtire 
scarce  spectrum  liosources;  and  projects 
that  aim  to  increajsje  the  safety  and 
security  of  childr^  and  reduce 
domestic  violenc^j 

Public  Services 

Projects  in  this  |^a  aim  to  improve 
the  deUvery  of  se|f  ices  to  people  or 
organizations  with  a  range  of  social 
service  needs.  Thi*  area  includes,  for 
example,  housing,  child  welfare,  food 
assistance,  employment  counsding,  and 
other  services  typit:ally  delivered  by 
state,  tribal,  and  local  governments  or  by 


commimity-based  non-profit 
or^inizations. 

Examples  of  Public  Services  projects 
may  include,  but  would  not  be  limited 
to:  projects  that  use  information 
technology  creatively  to  promote  self- 
sufficiency  among  individuals  and 
families;  networks  that  facilitate 
coordination  and  collaboration^among 
pubhc  and/or  community-based 
agencies;  electronic  information  and 
referral  services  that  provide 
information  on  a  variety  of  community- 
based  or  government  services;  projects 
that  make  public  agencies  more 
accessible  and  responsive  to  commuinity 
residents;  electronic  benefits  transfer 
projects;  projects  that  employ 
geographic  information  systems  to  study 
demographic  or  environmental  trends 
and  target  commimity  strategies;  and 
projects  that  focus  on  the  needs  of 
special  communities,  such  as 
individuals  with  disabilities. 

Review  Criteria 

Reviewers  will  review  and  rate  each 
application  using  the  following  equally 
weighted  criteria; 

1.  Project  Purpose 

Each  application  will  be  judged  on 
the  overdl  purpose  of  the  proposed 
project  and  its  potential  impact  on  a 
community.  In  defining  the  purpose  of 
the  project,  applicants  must  (1)  identify 
a  specific  problem(s)  or  need(s)  within 
the  community  to  be  served;  (2)  propose 
a  workable  and  achievable  means  of 
addressing  the  community's  problem(s) 
employing  information  infrastructure 
services  and  technologies;  and  (3) 
identify  anticipated  outcomes  that  are 
both  realistic  and  measurable.  The 
project  purpose  must  convincingly  Unk 
the  three  major  elements — problem, 
solution,  and  outcomes — so  that 
reviewers  understand  not  only  what  the 
applicant  proposes  to  do,  but  also  (1) 
why  the  project  needs  to  be  done,  (2) 
how  the  application  will  respond  to  the 
needs  of  targeted  end  users,  and  (3)  how 
the  community  might  be  changed  as  a 
result  of  successful  implementation  of 
.the  project. 

2.  Significance 

Each  application  will  be  rated  on  the 
degree  to  which  the  proposed  project 
demonstrates  innovation  and  is 
exemplary. 

When  rating  the  degree  to  which  an 
application  demonstrates  innovation, 
reviewers  will  use  their  experience  as 
experts  in  their  respective  fields  to 
determine  whether  a  proposed  project 
introduces  a  imique  or  novel  approach 
and  extends  the  state-of-the-art  in  a 
given  application  area.  As  noted  in  the 


section  on  "Program  Funding 
Priorities,"  reviewers  will  assess 
innovation  broadly,  examining  both  the 
technology  to  be  used  and  the 
application  of  technology  in  a  particular 
setting,  to  serve  a  particular  population, 
or  to  solve  a  particular  problem. 
Reviewers  will  examine  each  project  in 
a  national  context  and  ask  what  insight 
a  proposed  project  will  add  to  what  is 
known  about  using  network 
technologies  in  a  given  appUcation  area 
and  how  a  project  complements  and/or 
improves  upon  other  activities  in  their 
field. 

With  respect  to  identifying  exemplary 
projects,  reviewers  will  assess  the 
degree  to  which  a  project  has  the 
potential  for  widespread  replication. 
Applicants  should  describe  how  the 
needs  or  problems  they  propose  to 
address  are  common  or  of  interest  to 
other  organizations  and  communities. 
Reviewers  will  also  assess  the  degree  to 
which  a  project  can  be  easily  duplicated 
by  or  adapted  to  other  organizations  and 
communities.  AppUcants  should 
discuss  why  a  project  would  be  easy  to 
repUcate  and  what  types  of 
organizations  would  be  interested  in 
copying  the  project. 

3.  Project  Feasibility 

Each  application  will  be  rated  on  the 
overall  feasibiUty  of  the  proposed 
project  and  its  plan  of  implementation. 
In  assessing  project  feasibility, 
reviewers  will  focus  on  the  following 
issues:  the  technical  approach;  the 
qualifications  of  the  applicant  team;  the 
proposed  budget  and  implementation 
schedule;  and  the  appficant's  plan  for 
sustaining  the  project  beyond  the  grant 
period. 

The  technical  approach  should  be 
consistent  with  the  vision  of  a 
nationwide,  seamless,  interactive 
network  of  networks  and  must  therefore 
address  issues  of  interoperability'  and 
scalability. 8  Applications  must  specify 
in  detail  how  the  proposed  system 
would  work,  how  it  would  operate  with 
other  systems,  the  technological 
alternatives  that  have  been  examined, 
and  the  plans  for  the  maintenance  and/ 
or  upgrading  of  the  system.  Appficants 
are  expected  to  make  use  of  existing 
infrastructure  and  commercially 


■'"Interoperability"  refers  to  the  condition 
achieved  among  information  and  communication 
systems  when  infoimation  (i.e..  data,  voice,  image, 
audio,  or  video)  can  be  easily  and  cost-effectively 
shared  across  acquisition,  transmission,  and 
presentation  technologies,  equipment,  and  services. 

""Scalability"  refers  to  the  ability  of  a  system  to 
accommodate  a  significant  growth  in  the  size  of  the 
system  (i.e.,  services  provided,  end  users  served) 
without  the  need  for  substantial  redesign.  A 
scalable  approach  that  is  demonstrated  on  a  small 
scale  can.al>o  be  applied  on  a  larger  scale. 
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available  telecommunications  services, 
unless  extraordinary  circimistances 
require  the  construction  of  new  network 
facilities. 

Applicants  must  describe  the 
qualifications  of  the  project  team, 
including  the  applicant  and  its  partners, 
to  show  that  they  have  the  resources, 
expertise,  and  experience  necessary  to 
undertake  the  project  and  complete  it 
■    within  the  proposed  period. 

Reviewers  will  analyze  the  budget  in 
terms  of  clarity  and  cost-effectiveness. 
The  proposed  budget  must  be 
appropriate  to  the  tasks  proposed  and 
sufficiently  detailed  so  that  reviewers 
can  easily  imderstand  the  relationship 
of  items  in  the  budget  to  the  project 
narrative.  In  addition  to  a  clear  and 
well-justified  budget  proposal,  each 
application  should  contain  a  proposed 
implementation  schedule  that  identifies 
major  project  tasks  and  milestones. 
Reviewers  will  also  examine  the 
potential  viability  of  the  proposed 
project  beyond  the  grant  period. 
Apphcants  should  therefore  present  a 
credible  plan,  including  a  discussion  of 
anticipated  ongoing  expenses  and 
potential  sources  of  non- federal  funds, 
to  sustain  the  project  after  completion  of 
the  grant.  In  evaluating  the  plan, 
reviewers  will  consider  the  economic 
circimistances  of  the  community  or 
communities  to  be  served  by  the 
proposed  project. 

4.  Community  Involvement 

Each  appfication  will  be  rated  on  the 
overall  level  of  community  involvement 
in  the  development  of  the  project  and 
the  implementation  of  the  proposed 
project.  Reviewers  will  pay  particular 
attention  to  the  partnerships  involved, 
the  strength  and  diversity  of  support  for 
the  project  writhin  the  community,  and 
the  support  for  the  project's  end  users.' 

Community  involvement  must 
include  the  development  of 
partnerships  among  unafilUated 
organizations,  fi-om  the  public,  non- 
profit, or  private  sectors,  as  an  integral 
part  of  each  project.  Partnerships  must 
be  clearly  defined,  mutually  beneficial, 
and  the  commitments  (including  both 
cash  and  in-kind  contributions)  well 
documented  in  the  application.  Partners 
are  defined  as  organizations  that  supply 
cash  or  in-kind  resources  and/or  play  an 
active  role  in  the  planning  and 
-implementation  of  the  project. 


Federal  Register  /  Vol.  63.  No.  2  /  Monday,  January  5,  1998  /  Notices 


•An  "end  user"  is  one  who  customarily  employs 
or  seeks  access  to,  rather  than  provides,  information 
infrastructure.  An  end  user  may  be  a  consumer  of 
information  (e.g..  a  member  of  the  public  employing 
a  touch-acreen  public  access  terminal):  may  be 
involved  in  an  interactive  communication  with 
other  end  users:  or  may  use  information 
infrastructure  to  provide  services  to  the  public 


Reviewers  will  examine  the  steps  the 
applicant  has  taken  to  involve  a  wide 
variety  of  community  stakeholders  in 
the  planning  of  the  project  and  the  plans 
for  ongoing  community  involvement  in 
the  project.  Each  application  should 
contain  evidence  of  demand,  fi-om  the 
community,  the  end  users,  and  the 
potential  beneficiaries,  for  the  services 
proposed  by  the  project. 

Reviewers  will  consider  the  degree  of 
attention  paid  to  the  needs,  skills, 
working  conditions,  and  living 
environments  of  the  targeted  end  users. 
Reviewers  will  also  consider  the  extent 
to  which  applicants  involve 
representatives  fitjm  a  broad  range  of 
potential  users  and  consider  the  varying 
degrees  of  abilities  of  all  end  users, 
including  individuals  with  disabilities. 

Plans  for  training  end  users, 
upgrading  their  skills,  and  building 
community  awareness  and  knowledge 
of  the  project  must  be  clearly 
delineated.  The  application  should  also 
include  evidence  of  a  significant  degree 
of  end-user  involvement  in  the  design 
and  planning  of  projects.  NTIA  expects 
applicants  to  safeguard  the  privacy  of 
the  end  users  and  beneficiaries  ">  of  the 
project.  Where  relevant,  applications 
must  address  the  privacy  and 
confidentiality  of  user  data.  For 
example,  an  applicant  proposing  a 
project  dealing  with  individually 
identifiable  information  (e.g..  student 
grades,  medical  records,  etc.)  will  be 
required  to  describe  the  technical  and 
poUcy  mechanisms  to  be  used  for 
protecting  the  confidentiafity  of  such 
information  and  the  privacy  of  the 
individuals  involved. 

5.  Reducing  Disparities 

Every  project  proposed  to  TIIAP 
should  target  underserved  communities 
specifically  and/or  reach  out  to 
underserved  groups  within  a  broader 
community.  Underserved  refers  to 
individuals  and  communities  that  are 
subject  to  barriers  that  limit  or  prevent 
their  access  to  the  benefits  of 
information  infiastructure  and  services. 
In  terms  of  information  infrastructure, 
these  barriers  may  be  technological, 
geographic,  economic,  physical, 
linguistic,  or  cultural.  For  example,  a 
rural  community  may  be  geographically 
isolated  from  information  resources  and 
lack  local  technical  expertise  to  help 
install  and  manage  the  network 
infrastructure;  inner  city  neighborhoods 
may  contain  large  numbers  of  potential 
end  users  who  lack  the  financial 


'"Project  beneficiaries  are  those  individuals  or 
organizations  deriving  benefits  from  a  project's 
outcome(s).  A  project  beneficiary  may  also,  but  not 
necessarily,  be  a  project  end  user. 


resources  to  access  the  information 
infrastructure;  or  people  with 
disabilities  may  need  a  variety  of  special 
hardware  or  software  interfaces  to 
facilitate  their  use  of  the  information 
infrBStructiue. 

Each  appfication  will  be  rated 
according  to  the  degree  to  which  the 
proposed  project  will  serve  to  reduce 
disparities  in  access  to  information 
in&Bstructure.  Reviewers  will  assess' 
each  appfication  by  examining  evidence 
of  community  need  and  the  applicant's 
proposed  strategies  for  overcoming 
traditional  barriers  to  access.  Disparities 
in  access  rnust  be  clearly  described  and 
supported  by  specific  quantitative  data. 
Beyond  providing  service  to 
underserved  communities,  each 
appfication  should  also  propose 
strategies  for  reaching  out  to  targeted 
groups  and  for  tailoring  any  services  to 
their  specific  needs  and  circimistances. 
These  strategies  should  refiect  an 
understanding  of  why  the  barriers 
currently  exist  and  a  sensitivity  to  the 
learning  mechanisms,  attitudes, 
abifities.  and  customs  of  the 
commimity. 

6.  Evaluation.  Documentation,  and 
Dissemination 

Each  appfication  will  be  rated  on  the 
quafity  of  its  plans  for  evaluation, 
documentation,  and  dissemination  and    - 
their  potential  to  measure  both  the 
effectiveness  and  efficiency  of  the 
proposed  solution(s)  and  the  anticipated 
outcomes  of  the  project.  Appfications 
must  include  the  quafifications  of  any 
proposed  evaluators  and  provide 
sufficient  funds  and  resoim»s  to 
evaluate  the  project,  document  project 
activities,  and  disseminate  project 
findings  and  lessons  learned. 

First,  each  evaluation  plan  must 
include  an  evaluation  design,  an 
implementation  plan  for  the  evaluation, 
and  a  discussion  of  how  resources  will 
be  allocated  for  evaluation  (i.e..  budget, 
staffing,  and  management).  The 
evaluation  design  should  address  the 
evaluation  questions;  the 
methodological  approach  for  answering 
the  evaluation  questions;  how  data  will 
be  collected;  how  the  data  will  be 
analyzed:  and  how  the  evaluation 
findings  will  be  reported  and 
disseminated.  The  evaluation  should  be 
linked  to  the  overall  formulation  of 
project  goals  and  objectives;  it  should 
relate  directly  to  the  problem,  solution, 
and  anticipated  outcomes  identified  in 
the  "Project  Purpose"  section.  Finally, 
the  research  questions  and  data 
collection  plan  should  take  into  account 
each  of  the  "Review  Criteria"  treated 
above. 
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Documentat  ipn  includes  the  basic 
record  keeping  for  a  project  that  will  be 
required  for  analysis  of  the  data  and  for 
meaningful  re^rting  about  the  project. 
However,  documentation  goes  beyond 
data  collection  to  include  information 
relevant  to  profi^ct  history.  The 
documentation  ^lan  should  enhance 
evaluation  and  aid  in  information 
dissemination  about  the  project.  This 
plan  should  detjail  the  methods  and 
procedures  of  dlocumentation.  Although 
relevant  documentation  will  vary  v»rith 
program  type  and  application  area, 
documentatior^  phould  include,  for 
example,  demographic  and  background 
information  on  the  population(s)  to  be 
served,  implementation  barriers, 
characteristics  dnd  descriptions  of 
project  partner^!  external  databases, 
activity  logs,  and  outreach  efforts. 
Dociunentation  will  be  very  useful  in 
the  preparation  pf  quarterly  and  final 
reports.  1 1 

Applicants  aii  also  required  to  submit 
a  plan  for  disseminating  the  knowledge 
gained  as  a  result  of  implementing  their 
projects.  Such  plans  may  include 
presentations  at  professional 
conferences,  workshops,  and  s)rmposia; 
hosting  site  visits  and  conferences; 
publications  of  landings  in  professional 
journals  and  Wdrld  Wide  Web  sites;  and 
other  dissemin4Uon  methods. 

Selection  Process 

NTIA  will  pi^lilish  a  notice  in  the 
Federal  Regist(ii|  listing  all  applications 
received  by  TIIAP.  Listing  an 
application  in  such  a  notice  merely 
acknowledges  i^BJceipt  of  an  application 
that  will  compdtie  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  or 
disapproval  of  tp^e  application,  nor  does 
it  ensure  that  thj^  application  will  be 
funded.  The  seliecting  process  will  last 
four  to  six  months  and  involves  four 
stages:  1 1 

(1)  During  th^  first  stage,  each  eligible 
application  wall  be  reviewed  by  a  panel 
of  outside  readexB,  who  have 
demonstrated  expertise  in  both  the 
programmatic  aii|d  technological  aspects 
of  the  applicatioi.  The  review  panels 
will  evaluate  applications  according  to 
the  review  criteria  provided  in  this 
notice  and  mak^  tion-binding  written 
recommendatio^  to  the  program. 

(2)  Upon  completion  of  the  external 
review  process,  program  staff  may 
analyze  applicat^bns  as  necessary. 
Program  staff  an^ysis  will  be  based  on 
the  degree  to  which  a  proposed  project 
meets  the  program's  funding  scope  as 
described  in  the  Section  entitled  "Scope 
of  Proposed  Projieicts";  the  eligibiHty  of 
costs  and  matchMg  funds  included  in 


an  application's  budget;  ■■  andthe 
extent  to  which  an  application 
complements  or  duplicates  projects 
previously  funded  or  under 
consideration  by  NTIA  or  other  federal 
programs.  The  analysis  of  program  staff 
will  be  provided  to  the  TIIAP  Director 
in  writing. 

The  THAP  Director  then  prepares  and 
presents  a  slate  of  recommended  grant 
awards  to  the  Office,  of 
Telecommunications  and  Information 
Applications'  (OTIA)  '^  Associate 
Administrator  for  review  and  approval. 
The  Director's  recommendations  and 
.the  Associate  Administrator's  review 
and  approval  will  take  into  account  the 
following  selection  factors: 

1.  The  evaluations  of  the  outside 
reviewers; 

2.  The  analysis  of  pnwram  staff; 

3.  The  degree  to  which  a  proposed 
project  meets  the  program's  priorities  as 
described  in  the  section  entitled 
"Program  Funding  Priorities'; 

4.  The  geographic  distribution  of  the 
proposed  grant  awards; 

5.  The  variety  of  technologies  and 
strategies  employed  by  the  proposed 
grant  awards; 

6.  The  extent  to  which  the  proposed 
grant  awards  represent  a  reasonable 
distribution  of  funds  across  application 
areas; 

7.  The  promotion  of  access  to  and  use 
of  the  information  infrastructure  by 
rural  communities  and  other 
underserved  groups; 

8.  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

9.  The  availability  of  funds. 

(3)  Upon  approval  by  the  OTL\ 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  selection  factors 
described  above  and  the  program's 
stated  purposes  as  set  forth  in  the 
section  entitled  "Program  Purposes." 

(4)  After  applications  have  been 
selected  in  this  manner,  negotiations 
will  take  place  between  THAP  staff  and 
the  applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  apphcant's  original 


' '  See  discussion  of  "Eligible  Costs"  and 
"Matching  Funds  Requirements"  in  this  notica. 

'^  The  Office  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  NTIA's  grant  awards 
programs. 


request  and  what  THAP  proposes  to 
fund  and,  if  necessary,  to  clarify  items 
in  the  application.  Not  all  applicants 
who  are  contacted  for  negotiation  will 
necessarily  receive  a  THAP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  as  set 
forth  in  the  section  entitled  "Program 
Purposes,"  upon  the  conclusion  of 
negotiations. 

Eligible  Costs 

Eligible  Costs.  Allowable  costs 
incurred  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  federal  cost  principles,  i.e., 
0MB  Circular  A-21,  A-87.  A-122,  or 
Appendix  E  of  45  CFR  part  74.  If 
included  in  the  approved  project 
budget,  TIIAP  will  allow  costs  for 
personnel,  fiinge  benefits,  computer 
hardware  and  software,  other  end-user 
equipment,  telecommunication  services 
and  related  equipment,  consultants  and 
other  contractual  services,  travel,  rental 
of  office  equipment,  fiuniture  and 
space,  supplies,  etc.  that  are  reasonable 
and  directly  related  to  the  project.  Costs 
associated  with  the  construction  or 
major  renovation  of  buildings  are  not 
eligible.  While  costs  for  the  construction 
of  new  network  facihties  are  eligible 
costs,  applicants  are  expected  to  make 
use  of  existing  infi-astructure  and 
commercially  available 
telecommunications  services.  Only 
under  extraordinary  circimistances  will 
the  construction  of  new  network 
facilities  be  approved.  Costs  of  the 
professional  services,  such  as 
instruction,  coimseling,  or  medical  care, 
provided  via  a  network  supported 
through  this  program  are  not  eligible. 

Note  that  costs  that  are  ineligible  for 
THAP  support  may  not  be  included  as 
part  of  the  applicant's  matching  fund 
contribution.  NTIA  also  requires  that  all 
TIIAP  awardees  eUgible  for  the 
discounts  under  section  254(h)  of  the 
Communications  Act  of  1934  (the  Act) 
apply  for  all  available  discounts  prior  to 
purchasing  telecommimications  services 
with  grant  funds.  In  addition,  the 
discounts  received  through  the 
Universal  Service  Fund  may  not  be  used 
as  matching  contributions. 

Indirect  Costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
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amount  in  the  application,  whichever  is 
less. 

Award  Period 

Successful  applicants  will  have 
between  12  and  36  months  to  complete 
their  projects.  While  the  completicm 
time  will  vary  depending  on  the 
•  complexity  of  the  project,  NTIA  has 
foimd  that  most  applicants  require  at 
least  two  years  to  complete  and  fully 
evaluate  their  projects.  Accordingly, 
NTIA  encourages  applicants  to  propose 
projects  lasting  between  two  to  three 
years. 

Waiver  Authority 

It  is  the  general  intent  of  NTLA  not  to 
waive  any  of  the  provisions  set  forth  in 
this  notice.  However,  under 
extraordinary  circiunstances  and  when 
it  is  in  the  best  interest  of  the  federal 
government,  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
circumstances  for  the  request  and  be 
included  in  the  application  or  sent  to 
the  address  provided  in  the  ADDRESSES 
section  above.  NTIA  will  not  consider  a 
request  to  waive  the  application 
deadline  for  an  appUcation  until  the 
application  has  been  received. 

Other  Information 

Electronic  Information 

Information  about  NTIA  and  THAP, 
including  this  document  and  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  1998,  can  be  retrieved 
electronically  via  the  Internet  using  the 
World  Wide  Web. 

Use  http://www.ntia.doc.gov  to  reach 
the  NTIA  home  page  and  follow 
directions  to  locating  information  about 
TIIAP.  TIIAP  can  also  be  reached  via 
electronic  mail  at  tiiap@ntia.doc.gov. 

Application  Forms 

Standard  Forms  424  (0MB  Approval 
Number  0348-0044),  Application  for 
Federal  Assistance;  424A  (OMB 
Approval  Number  0348-0043),  Budget 
Information — Non-Construction 
Programs;  and  424B  (OMB  Approval 
Number  0348-0040),  Assurances — Non- 
Construction  Programs,  (Rev  4-92),  and 
other  Department  of  Commerce  forms 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  are  included  in 
the  Guidelines  for  Preparing 
Applications— Fiscal  Year  1998,  which 
can  be  obtained  by  contacting  NTIA  by 
telephone,  fax,  or  electronic  mail,  as 
described  in  the  ADDRESSES  section 
above.  THAP  requests  one  original  and 


five  copies  of  the  application. 
Applicants  for  whom  the  submission  of 
five  copies  presents  financial  hardship 
may  submit  one  original  and  two  copies 
of  the  application.  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number.  In 
addition,  all  applicants  are  required  to 
submit  a  copy  of  their  application  to 
their  state  Single  Point  of  Contact 
(SPOC)  offices,  if  they  have  one.  For 
information  on  contacting  state  SPOC 
offices,  refer  to  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
1998. 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by  THAP, 
the  program  anticipates  receiving 
requests  for  copies  of  successful 
applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  are  subject  to  the  Freedom  of 
Information  Act.  To  assist  NTIA  in 
making  disclosure  determinations, 
applicants  may  identify  sensitive 
information  and  label  it  "confidential." 

Type  of  Funding  Instrument 

The  funding  instrument  for  awards 
under  this  program  shall  be  a  grant. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  applicable  federal  laws 
and  federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  federal 
financial  assistance  awards. 

Pre- A  ward  Activities 

If  an  applicant  incurs  any  project 
costs  prior  to  the  project  start  date 
negotiated  at  the  time  the  award  is 
made,  it  does  so  solely  at  its  own  risk 
of  not  being  reimbursed  by  the 
government.  Applicants  are  hereby 
notified  that,  notwithstanding  any  oral 
or  written  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  the  Department  of  Commerce  to 
cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 


Past  Performance 

Unsatisfactory  performance  of  an 
appUcant  under  prior  federal  financial 
assistance  awards  may  result  in  that 
applicant's  proposal  not  being 
considered  for  funding. 

Delinquent  Federal  Debts 

No  award  of  federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
until: 

1.  The  delinquent  accoimt  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisiiactory  to 
the  Department  of  Commerce  are  made. 

Purchase  of  American-Made  Products 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

Name  Check  Review 

vVll  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  firaud,  theft,  perjiuy,  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

Primary  Applicant  Certifications 

All  primary  appUcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  E)ebarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
apphes; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
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transactions,"  t  nd  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximimi 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  collection  with  a  covered 
federal  action,  siuch  as  the  awarding  of 
any  federal  contract,  the  making  of  any 
federal  grant,  the  making  of  any  federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  federal  contract, 
grant,  loan,  or  G(t>operative  agreement 
using  any  funds  must  submit  an  SF- 
LLL,  "Disclosure  of  Lobbying 


Activities"  (OMB  Control  Number 
0348-0046),  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "CerUfications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion— Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DCX^.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 


the  instructions  contained  in  the  award 
document. 

False  Statements 

A  false  statement  on  an  appUcation  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Intergovernmental  Review 

AppUcations  imder  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  "not  significant"  rule 
imder  Executive  Order  1 2866. 
Lairy  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 

[PR  Doc  98-41  Filed  1-2-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infonnalion  Administration 

[Doom  Na  960205021 -7302-Oq 

nmoeoo-ZAOi 

PubHc  Telecommunications  Facilities 
Program;  dosing  Bats 

AQENCY:  National  Telecommunications 

and  Infonnation  Administration  (NTIA). 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S. 
Department  of  Commerce,  aimoimces 
the  solicitation  of  applications  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
imder  the  Public  Telecommunications 
Facilities  Program  (PTFP). 

Applicants  for  matching  grants  imder 
the  PTFP  must  file  their  applications  on 
or  before  February  12, 1998.  NTIA 
anticipates  making  grant  awards  by 
September  30, 1998.  NTIA  shall  not  be 
li^le  for  any  proposal  preparation 
costs. 

Approximately  $21  million  is 
available  for  FY  1998  for  PTFP  grants 
pursuant  to  Pub.  L.  105-119,  the 
Departments  of  Commerce,  Justice,  and 
State,  and  Related  Agencies 
Appropriations  Act.  1998.  The  amoimt 
of  a  grant  award  by  NTIA  will  vary, 
depending  on  the  approved  project.  For 
fiscal  year  1997,  NTIA  awarded  $14.2 
million  in  funds  to  97  projects.  The 
awards  ranged  from  $8,067  to  $650,000. 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8, 1996. 
These  rules.  15  CFR  part  2301  et  seq. 
will  be  in  effect  for  FY  1998  PTFP 
applications.  Certain  requirements  of 
the  PTFP  at  15  CFR  part  2301  are 
modified  in  this  Notice.  Copies  of  the 
1996  Rules  will  be  distributed  as  part  of 
the  PTFP  Application  Kit  and 
applicants  are  cautioned  not  to  use 
older  versions  of  the  PTFP  Rules  which 
were  published  in  1991. 

Parties  interested  in  applying  for 
financial  assistance  should  refer  to  these 
rules  and  to  the  authorizing  legislation 
(47  U.S.C  390-393,  397-399b)  for 
additional  infonnation  on  the  program's 
goals  and  objectives,  eligibility  criteria, 
evaluation  criteria,  and  other 
reqiiirements. 

dates:  Pursuant  to  15  CFR  2301.8(b). 
the  Administrator  of  NTIA  hereby 
establishes  the  closing  date  for  the  filing 
of  applications  for  grants  under  the 
PTFP.  The  closing  date  selected  for  the 
submission  of  applications  for  1998  is 


February  12, 1998.  Applications  must  be 
received  prior  to  8  p.m.  on  or  before 
February  12, 1998.  Applicants  sending 
an  application  should  submit  an 
original  and  five  copies  to  the  place 
indicated  in  the  AOOMESS  section  below. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensiue  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  applicaticm  by 
the  Closing  Date  and  Time.  NTIA  will 
not  accept  mail  delivwy  of  applications 
posted  on  the  Closing  Date  or  later  and 
received  after  the  above  deadline. 
However,  if  an  application  is  received 
after  the  Qosing  Date  due  to  (1)  carrier 
error,  when  the  carrier  accepted  the 
package  with  a  guarantee  for  delivery  by 
the  Closing  Date,  or  (2)  significant 
weather  delays  or  natural  disasters, 
NTIA  will,  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 
Applicants  submitting  applications  by 
hand  delivery  are  notiiBed  that,  due  to 
security  procedures  in  the  Department 
of  Commerce,  all  packages  must  be 
cleared  by  the  Department's  security 
office.  Entrance  to  the  Department  of 
Commerce  Building  for  security 
clearance  is  on  the  15th  St  side  of  the 
building.  Applicants  whose  applications 
are  not  received  by  the  deadline  are 
hereby  notified  that  their  applications 
will  not  be  considered  in  the  current 
grant  cycle  and  will  be  returned  to  the 
applicant.  See  15  CFR  2301.8(c);  but  see 
also  15  CFR  2301.26.  NTIA  will  also 
retiim  any  application  which  is 
substantially  incomplete,  or  when  the 
Agency  &ads  that  either  the  applicant  or 
project  is  ineligible  for  funding  imder  15 
CFR  2301.3  or  2301.4.  The  Agency  will 
inform  the  applicant  of  the  reason  for 
the  return  of  any  application. 
ADDRESSES:  To  obtain  an  application 
package,  submit  completed 
applications,  or  send  any  other 
correspondence,  write  to:  NTIA/PTFP, 
Room  H-4625,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
IDennis  R.  Connors,  Director,  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax:  (202)  482-2156. 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  Internet 
(http://www.ntia.doc.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Application  Fonns  and  Regulations 

To  apply  for  a  PTFP  grant,  an 
applicant  must  file  an  original  and  five 
copies  of  a  timely  and  complete 
application  on  a  current  form  approved 
by  the  Agency.  The  current  application 


fdtan  will  be  provided  to  applicants  as 
part  of  the  application  package.  This 
form  expires  on  November  30,  2000,  and 
no  previous  versions  of  the  f<»m  may  be 
used.  (In  accordance  with  the 
Paperwork  Reduction  Act,  the  current 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003.) 
Applications  submitted  by  facsimile  or 
electronic  means  are  not  acceptable. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  will  be  sent  a  copy 
of  the  current  application  form  md  the 
Final  Rules.  Those  not  on  the  mailing 
list  may  obtain  copies  by  contacting  the 
PTFP  at  the  address  or  telephcme,  bx  or 
Internet  numbers  noted  above. 
Prospective  applicants  should  read  the 
Final  Rules  carefully  before  submitting 
applications.  Applicants  whose 
applications  were  deferred  in  FY  1997 
will  be  mailed  pertinent  PTFP  materials 
and  instructions  for  requesting 
reactivation  of  their  applications. 

Based  upon  NTIA's  experience  in 
implementing  the  PTFP  during  the  1997 
grant  round,  NTIA  has  determined  that 
it  is  in  the  best  interests  of  NTIA  and 
applicants  to  modify  or  waive  certain 
requirements  contained  in  the  PTFP 
regulations  at  15  CFR  part  2301.  These 
changes,  which  are  applicable  to  the  FY 
1998  PTFP  applications  and  resulting 
awards  only,  are  indicated  in  italics 
below.  Dependent  upon  the 
effectiveness  of  these  changes, 
amendments  may  be  made  to  the  PTFP 
regulations  to  implement  these  changes. 

Section  2301.11  Service  of  Applications 

Section  2301.11  provides  that:  'On  or 
before  the  closing  date,  all  new  or 
deferred  applicants  must  serve  a 
sununary  copy  of  the  application  on  the 
followine  Agencies: 

(a)  In  tne  case  of  an  application  for  a 
construction  grant  for  which  FCC 
authorization  is  necessary,  the 
Secretary,  Federal  Communications 
Commission  *  *  *. 

(b)  The  state  telecommunications 
agency(-ies)  if  any,  having  jurisdiction 
over  the  development  of  broadcast  and/ 
or  non  broadcast  telecommunications  in 
the  state(s)  and  community(-ies)  to  be 
served  by  the  proposed  project  *  *  *. 

(c)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372.' 

Section  2301. ll(a^— For  the  FY  1998 
PTFP,  applicants  are  not  required  to 
submit  copies  of  their  PTFP 
applications  to  the  FCC,  nor  will  they  be 
required  to  submit  copies  of  the  FCC 
transmittal  cover  letters  as  part  of  their 
PTFP  applications.  NTIA  routinely 
notifies  the  FCC  of  applications 
submitted  for  funding  which  require 
FCC  authorizations. 
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Section  230:  \ll(bh-For  the  FY  1998 
PTFP,  applica  rfs  for  distance  learning 
projects  are  nc  irequired  to  notify  every 
state  telecommunications  agency  in  a 
potential  serri^  area.  NTIA  has  found 
that  state  telecommunication  agency 
input  has  been  useful  with  regard  to 
broadcast  projk:^.  but  has  received 
little  input  froth  state  agencies  with 
regard  to  distajftce  learning  projects. 
Since  many  diilance  learning 
applications  pi^pose  projects  which  are 
nationwide  in  nature,  NTIA  believes 
that  the  requirement  to  provide  a 
summary  copyWthe  application  in 
every  state  tele^iianmunications  agency 
in  a  potential  sOrvice  area  is  unduly 
burdensome  tol^pplicants.  NTIA. 
however,  does  ^pect  that  distance 
learning  applicmts  will  submit 
documentatioti\  that  they  have 
"coordinated  th^k  project  with 
appropriate  state  telecommunications 
a^ncies  in  theh]  service  area. 

Section  2301.12    Federal 
Communications  Commission 


Authorizations 

Section  2301.112(a)  provides,  in  part, 
that  'Eadi  appliont  whose  project 
requires  FCC  authorization  must  file  an 
application  for  l^at  authorization  on  or 
before  the  closiiu  date.  NTIA 
racraunends  thif  its  applicants  submit 
PTFP-related  FCC  appUcations  to  the 
POC  at  least  60  days  prior  to  the  PTFP 
closing  date.' 

For  the  FY  1998  PTFP,  applicants 
may  submit  appUcations  to  the  FCC 
after  the  closing  date,  but  do  so  at  their 
own  risk.  Applicants  are  urged  to 
submit  their  FO^  applications  with  as 
much  time  befo^  the  PTFP  closing  date 
as  possible.  No  ikuit  will  be  awarded 
for  a  project  req^Lring  FCC 
authorization  uiitH  confirmation  has 
been  received  by  NTIA  from  the  FCC 
that  the  necessary  authorizaUon  will  be 
issued.  r 

Section  2301.1i2(b)  provides  diat  'In 
the  case  of  FCC  ^thorizations  where  it 
is  not  possible  or  practical  to  submit  the 
FCC  application  Mrith  the  PTFP 
application,  such  as  C-band  satellite 
uplinks*  *  •  a  ^py  of  the  FCC 
application  as  it  ^U  be  submitted  to  the 
FCC,  or  the  equivalent  engineering  data, 
must  be  included  b  the  PTFP 
application.'       1 1 

For  the  FY  199k  PTFP  applications, 
since  there  is  no  potential  for  terrestrial 
interference  withlfu-band satellite 
uplinks,  grant  applicants  for  Ku-band 
satellite  uplinks  may  submit  FCC 
applications  aftet  a  PTFP  award  is 
made.  Grant  reciy  )\ents  for  Ku-band 
satellite  uplinks  \fllbe  required  to 


document  receipt 


i  )fFCC  authorizations 


to  operate  the  uplink  prior  to  the  release 
of  Federal  funds. 

Section2301.12(d)  provides  that  "Any 
FCC  authorization  required  for  the 
project  must  be  in  the  name  of  the 
applicant  for  the  PTFP  grant." 

For  the  FY  1998  PTFP  applications. 
NTIA  may  accept  FCC  authorizations 
that  are  in  the  name  of  an  organization 
other  than  the  PTFP  applicant  in  certain 
circumstances.  Applicants  requiring  the 
use  of  FCC  authorizations  issued  to 
another  organization  should  discuss  in 
the  application  Program  Narrative  why 
the  FCC  authorization  must  be  in  the 
other  organization's  name.  NTIA 
believes  that  such  circumstances  will  be 
rare  and,  in  our  experience,  are  usually 
limited  to  authorizations  such  as  those 
for  microwave  interconnections  or 
satellite  uplinks. 

Section  2301.12(g)  provides  that  "If 
the  appUcant  £ub  to  file  the  required 
FCC  application(s)  by  the  closing  date 
•  •  *  the  Agency  may  reject  or  return 
the  application." 

As  noted  above,  for  the  FY  1998  PTFP 
applications,  NTIA  does  not  require  that 
the  FCC  applications  must  be  filed  by 
the  closing  date.  While  NTIA  is 
permittirtg  submission  of  FCC 
applications  after  the  closing  date, 
applicants  are  reminded  thai  they  must 
continue  to  provide  copies  of  FCC 
applications,  as  they  were  filed  or  will 
b^  filed^orequivalent  engineering  data, 
in  the  PTFP  application  so  NTIA  can 
properiy  evaluate  the  equifmtent 
request.  These  include  applications  fitr 
permits,  construction  permits  and 
licenses  already  received  fm  (i) 
construction  of  broadcast  station  or 
translator,  (2)  microwave  facilities,  (3) 
nrs  authorizations,  (4)  SCA 
authorizations,  and  (5)  requests  fir 
extensions  of  time. " 

Applicants  should  note  that  they  must 
continue  to  comply  with  the  provisions 
of  Executive  Order  12372, 
"Inteigovenunental  Review  of  Federal 
Programs."  The  Executive  Order 
requires  applicants  for  financial 
assistance  under  this  program  to  file  a 
copy  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  provide  a  copy  of  their 
completed  application  to  the 
appropriate  SPOC  on  or  before  February 
12, 1998.  Applicants  are  racouraged  to 
contact  the  appropriate  SPOC  well 
before  the  PTFP  closing  date. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  plaiming 
applicaticm  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 


agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

You  are  not  required  to  respond  to  a 
collection  of  information  sponsored  by 
the  Federal  government,  and  the 
government  may  not  condilct  or  sponsor 
this  collection,  unless  it  displays  a 
currently  valid  OMB  control  number  or 
if  we  fail  to  provide  you  with  this 
notice. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprociuement  Debarment  and 
Suspoision"  and  the  related  section  of 
the  certification  form  prescribed  above 
apt>lie8: 

(2)  Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.  "Government-wide  "Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Antf-/o66ying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  fimds  to  influence  certain 
Federal  contracting  and  firmnnil 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  apphes  to  applicants/bidders  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  Si  00.000,  and     • 
loans  and  loan  giiarantees  for  more  than 
$150,000.  orlhe  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  ereater;  and 

(4)  Anti-lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  (OMB  Control  Number 
0348-0046)  as  required  under  15  CFR 
part  28.  Appendix  B. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  grant 
award  to  submit,  if  applicable,  a 
completed  Form  0-5127 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL,  "Disclosure  of 
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Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  he 
submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  hiture  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  IXXi  policies,  regulations,  and 
procedures  applicable  to  Federal 
assistance  awards.  In  addition, 
unsatisfactory  performance  by  the 
appUcant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
considered  for  funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  they  have  received,  there 
is  no  obligation  on  the  part  of  the 
Department  to  cover  preaward  costs. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  deUnquent  account 
is  paid  in  full;  (2)  a  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or  (3) 
other  arrangements  satisfactory  to  the 
Department  are  made. 

Applicants  are  reminded  that  a  false 
statement  on  the  application  may  be 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Special  Note:  NTIA  has  established  a 
policy  which  is  intended  to  encourage 
stations  to  increase  from  25  percent  to 
50  percent  the  matching  percentage  for 
those  proposals  that  call  for  equipment 
replacement,  improvement,  or 
augmentation  (PTFP  Pohcy  Statement, 
(56  FR  59168  (1991)).  The  presumption 
of  50  percent  funding  will  be  the  general 
rule  for  the  replacement,  improvement 
or  augmentation  of  equipment. 
Exceptions  to  this  general  policy 
direction  are  as  follows:  sinall  « 

community-licensee  stations  will  not  be 
subjected  to  this  policy.  The  same  is 
true  of  a  statiovthat  is  licensed  to  a 
large  institution  (e.g.,  a  college  or 
imiversity)  dociunenting  that  it  does  not 
receive  direct  or  in-kind  support  from 
the  larger  institution.  Also,  a  showing  of 
extraordinary  need  or  an  emergency 


situation  will  be  taken  into 
consideration  as  justification  for  grants 
of  up  to  75%  of  the  project  cost  for  such 
proposals. 

A  point  of  clarification  is  in  order: 
NTIA  expects  to  continue  funding 
projects  to  activate  stations  or  to  extend 
service  at  up  to  75  percent  of  the  total 
project  cost.  NTIA  will  do  this  because 
apphcants  proposing  to  provide  first 
service  to  a  geographic  area  ordinarily 
incur  considerable  costs  that  are  not 
eligible  for  NTIA  funding.  The  applicant 
must  cover  the  ineUgible  costs  including 
those  for  construction  or  renovation  of 
buildings  and  other  similar  expenses. 

Since  NTIA  has  fimited  funds  for  the 
PTFP  program,  the  PTFP  Final  Rules 
pubUshed  November  8, 1996  modified 
NTIA's  policy  regarding  the  fimding  of 
planning  applications.  Our  policy  now 
includes  the  general  presumption  to 
fund  planning  projects  at  no  more  than 
75  percent  of  the  project  costs.  NTIA 
notes  that  most  of  the  planning  grants 
awarded  by  PTFP  in  recent  years 
include  matching  in-kind  services  and 
funds  contributed  by  the  grantee.  The 
new  NTIA  policy  therefore  codifies 
what  already  has  become  PTFP  practice. 
NTIA,  however,  is  mindful  that 
planning  grants  are  sometimes  the  only 
resource  that  emerging  commimity 
groups  have  with  which  to  initiate  the 
planning  of  new  facilities  in  unserved 
areas.  We  therefore  will  continue  to 
award  up  to  100  percent  of  total  project 
costs  in  cases  of  extraordiiury  need  (e.g. 
small  commimity  group  proposing  to 
initiate  new  public  teleconununication 
service). 

We  wish  to  take  this  opportunity  to 
restate  the  policy  published  in  the 
November  22, 1991,  PTFP  Policy 
Statement  (56  FR  59168  (1991)), 
regarding  applicants'  use  of  funds  from 
the  Corpmation  for  Public  Broadcasting 
(CPB)  to  meet  the  local  match 
requirements  of  the  PTFP  grant.  NTIA 
continues  to  believe  that  the  policies 
and  piuposes  underlying  the  PTFP 
requirements  could  be  significantly 
frwstrated  if  applicants  routinely  relied 
upon  another  Federally  supported  grant 
program  for  local  matching  funds. 
Accordingly,  NTIA  has  limited  the  use 
of  CPB  funds  for  the  non-Federal  share 
of  PTFP  projects  to  circumstances  of 
"clear  and  compelling  need"  (15  CFR 
2301.6(c)(2)).  NTIA  intends  to  maintain 
that  standard  and  to  apply  it  on  a  case- 
by-case  basis. 

The  November  22, 1991,  PTFP  Policy 
Statement  (56  FR  59168  (1991))  also 
discussed  a  number  of  issues  of 
particular  relevance  to  applicants 
proposing  nonbroadcast  educational 
and  instructional  projects  and  potential 
improvement  of  nonbroadcast  facilities. 


These  policies  remain  in  effect  and  will 
be  distributed  to  all  PTFP  applicants  as 
part  of  the  Guidelines  for  preparing  FY 
1998  PTFP  applications. 

n.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  1998  grant 
round  includes  apparatus  necessary  for 
the  production,  interconnection, 
captioning,  broadcast,  or  other 
distribution  of  programming,  including 
but  not  limited  to  studio  equipment; 
audio  and  video  storage,  processing,  and 
switching  equipment;  terminal 
equipment;  towers;  anteimas; 
transmitters;  remote  control  equipment; 
transmission  line;  translators; 
microwave  equipment;  mobile 
equipment;  satellite  communications 
equipment;  instructional  television 
fixed  service  equipment;  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment; 
cable  television  equipment;  and  optical 
fiber  communications  equipment. 

The  FCC's  adoption  of  the  Fifth 
Report  and  Order  in  April  1997  requires 
that  all  public  television  stations  begin 
the  broadcast  of  a  digital  signal  by  May 
1,  2003.  NTIA  believes  that  it  is  critical 
that  all  public  television  applicants 
fully  consider  digital  technology  in  any 
request  for  equipment  replacement 
submitted  to  PTFP.  Any  public 
television  applicant  must  describe 
whether  it  has  a  plan  far  digital 
conversion  to  meet  the  FCC's  mandate 
and  whether  the  requested  equipment  is 
consistent  with  that  plan.  If  the 
applicant  is  developing  a  plan  for  digital 
conversion,  the  application  should 
address  how  the  requested  equipment 
will  be  consistent  with  the  overall 
objective  of  converting  the  facility  for 
digital  broadcasting. 

NTIA  recognizes  that  digital 
technology  will  be  an  impmtant  means 
for  the  more  efficient  creation  and 
distribution  of  programming  in  the 
future.  Consequently,  public 
broadcasters  seeking  to  replace, 
upgrade,  and  buy  new  equipment  that 
employs  digital  technology  will  be 
permitted,  when  appropriate,  to  use 
PTFP  funds  for  such  purposes. 

The  following  list  provides 
clarification  regarding  several 
eqmpment  and  other  cost  areas  that  will 
be  helpfiil  in  preparing  applications. 
NTIA  also  reserves  the  right  to  eliminate 
any  costs,  whether  specified  here  or  not, 
that  it  determines  are  not  appropriate 
prior  to  the  awarding  of  a  grant. 

A.  Equipment  and  Supplies 

(1)  Buildings  and  Modifications  to 
Buildings,  (a)  Eligible:  Small  equipment 
shelters  that  are  part  of  satellite  earth 
stations,  translators,  microwave 
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interconnection  facilities,  and  similar 
facilities,  (b)  Iij^ligible:  Purchase  or 
lease  of  buildi^  and  modifications  to 
buildings,  inclWding  the  renovation  of 
space  for  studibs  intended  to  house 
eligible  equipctiBnt;  costs  associated 
with  removing  old  equipment 

(2)  Land  ana  Land  Improvements,  (a) 
Eligible:  Site  preparation  necessary  to 
construct  towe^  and  guy  anchors  for 
transmission'anjd  interconnection 
equipment,  (b)  ftieligible:  Purchase  or 
lease  of  land.     ' 

(3)  Moving  Qtists.  (a)  Eligible: 
Shipping  and  c  elivery  chs^es  for 
equipment  acq  Jired  within  the  award, 
(b)  Ineligible:  Mbving  costs  required  by 
relocation  of  any  facilities. 

(4)  Reception  Equipment,  (a)  Eligible: 
Fixed  frequencvj  demodulator,  as 
required  by  good  engineering  practice 
for  monitoring  ihe  off-air  .transmission 
of  signals;  subcwrier  demodulator; 
telemetry  transmitters  and  receivers; 
satellite  receivans;  and  subcarrier 
decoders  for  the  handicapped,  (b) 
Ineligible:  Conkuner-type  TV  sets  and 
FM  receivers,    j , 

(5)  Tower  MoldilScations.  (a)  Eligibl 
Strengthening  or  modifying  a 
commercial  entity's  tower  to 
acconunodate  a; public  broadcasting 
entity  (structural  modifications  on 
towers  and/or  ahjteima  changes  must 
meet  ELA  (Electronic  Industries 
Association)  andlany  required  local 
standards),  (b)  Iniehgible:  Modifying  or 
strengthening  the  applicant's  tower  to 
accommodate  a  commercial  entity. 

(6)  Productioi)  jand  Control  Room 
Equipment,  (a)  Eligible:  Standard 
production  studio  and  control  room 
equipment  for  TV  or  radio  program 
production,  (b)  Ineligible;  Consumer- 
type  mixers,  tape;  recorders,  turntables, 
CD  players,  etc;  ancillary  production 
devices  such  as  stopwatches  and  stop- 
clocks,  building  lights,  sound  effects, 
scenery  and  props,  cycloramas,  sound 
insulation  devic(^^  and  materials, 
draperies  and  related  equipment  for    . 
production  use,  film  and  still 
photography  prodessing,  fihn  sound 
synchronization  editing. 

(7)  Video  Equi^ent.  (a)  Eligible: 
Videotape  editing  and  processing 
equipment  that  conforms  to  broadcast- 
standard  quality  feiquipment  for  field 
recording  and  production  editing,  (b) 
Ineligible:  ConsuE^er  level  videotape 
recording  format^  ^ot  accepted  in  the 
indiistry  as  broaddast-standard  quality. 

(8)  Fumitiue  and  Office  Equipment, 
(a)  Eligible:  Consj>  es  required  to  mount 
equipment  such  4:  audio  consoles  and 
video  switchers,  ft )  Ineligible:  Such 
items  as  office  fti^dture,  office 


equipment,  studio 
blackboards,  office 


clocks  and  systems, 
intercoms. 


equipment  inventory  labels  and  label- 
makers,  word  processors,  telephone 
systems,  and  printing  and  dupUcation 
equipment. 

(9)  Expendable  Items  and  Spare  Parts, 
(a)  Ehgible:  A  transmitter  spare  parts  kit 
and  one  set  of  final  and  driver  tubes  for 
a  transmitter  awarded  in  the  grant;  a 
spare  parts  kit  for  video  tape  recorders 
awarded  in  the  grant  (b)  Ineligible: 
Spare  lenses,  spare  circuit  components, 
spare  parts  kits  for  studio  equipment. 
.  except  as  noted  above;  recoitling  tape, 
fihn.  reels,  cartridge  tapes,  records, 
compact  discs,  and  record  or  tape 
cleaning  equipment;  art  and  graphics 
supplies;  maintenance  supplies, 
including  replacement  final  and  driver 
tubes  normally  considered  in  the 
industry  as  normal  maintenance-budget- 
provided  items  and  similar  items. 

(10)  Backup  Equipment,  (a)  Eligible: 
Hot  standby  or  backup  microwave  for 
the  main  studio-to-transmitter  link  only; 
a  backup  or  spare  exciter  for  a  televisiori 
transmitter,  as  required  by  good 
engineering  practice,  (b)  Ineligible: 
Redundant  equipment,  si>ch  as  ^>are 
transmitters,  or  costs  associated  with 
them,  as  well  as  backup  microwave 
equipment  (except  as  noted  above). 

(11)  Electric  Power,  (a)  Eligible: 
Generally,  all  primary  power  costs  from 
the  output  of  the  main  power  meter 
panel;  regulators  and  surge  protectors, 
as  required  by  good  engineering 
practice,  to  stabilize  transmitter  RF 
output.  Where  primary  power  is  not 
available  or  is  unusable  for  broadcast, 
then  PTFP  may  provide  funding  for 
those  devices  needed  to  power  the 
facility  if  the  need  for  that  equipment  is 
fully  documented  in  the  application,  (b) 
Ineligible:  Costs  of  installing  primary 
power  to  the  facility,  including 
transformers,  power  lines,  gasoline  or 
diesel  powered  generators,  and  related 
equipment. 

(12)  Test  and  Maintenance 
Equipment,  (a)  Ehgible:  Required  test 
equipment,  as  indicated  by  good 
engineering  practice  for  the 
maintenance  of  the  project  equipment, 
(b)  Inehgible:  Maintenance  equipment 
such  as  hand  and  power  tools,  storage 
cabinets,  and  maintenance  services. 

(13)  Air  Conditioning  and  Ventilation, 
(a)  Eligible:  The  costs  to  provide 
ventilation  of  eUgible  project 
equipment,  such  as  dueling  for 
transmitters,  as  required  by  good 
engineering  practice.  Transmitter  air 
conditioning  can  be  applied  for  and  will 
be  supported  if  the  need  is  well- 
docmnented  in  the  application,  (b) 
Ineligible:  Unless  exceptionally  well- 
documented,  air  conditioning  for 
transmitters,  control  rooms,  or 


equipment  rooms,  studios,  mobile  units, 
and  other  operational  rooms  and  offices 

(14)  Remote  Vans,  (a)  EUgible:  Items 
to  equip  a  remote  van  for  audio/video 
production,  (b)  hieligible:  All  vehicles. 

B.  Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salary  expenses, 
including  staff  installation  costs,  and 
pre-application  legal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 
2301.2.)  Despite  this  provision,  NTIA 
regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  funding  of 
salaries.  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary 
Expenses  in  the  introductory  section  of 
the  dociunent. 

(2)  Planning  Applications,  (a)  EUgible: 
Salaries  are  eUgible  expenses  for  all 
plarming  grant  applications,  but  should 
be  fully  described  and  justified  within 
the  appUcation.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
Section  392(c)  of  the  Act.  (b)  Ineligible: 
Plarming  grant  appUcations  carmot 
include  the  cost  of  constructing  or 
operating  a  telecommunications  faciUty 

(3)  Audit  Costs.  Audits  shall  be 
performed  in  accordance  with  audit    ' 
requirements  contained  in  Office  of 
Management  and  Budget  Circular  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations,  revised  June  30, 1997. 
OMB  Circular  A-133  requires  that  non- 
profit organizations,  govenmient 
ageiicies.  Indian  tribes  and  educational 
institutions  expending  more  than 
S300.000  in  federal  funds  during  a  one- 
year  period  conduct  a  single  audit  in 
accordance  with  guidelines  outlined  in 
the  circular.  AppUcants  are  reminded 
that  other  audits  may  be  conducted  by 
the  Office  of  Inspector  General. 

Federal  guidelines  allow  NTL\  to 
include  an  amount  for  audit  costs  as 
part  of  a  grant  award.  NTIA  policy 
permits  non-profit  organizations  to 
include  up  to  $5,000  for  audit  costs  in 
an  application.  Because  audit  costs  may 
vary  depending  on  the  size  and  scope  of 
an  organ  ization's  operations,  NTL\ 
recorrunends  that  appUcants  obtain 
estimates  from  auditors  to  determine  the 
appropriate  amount  to  include  in  their 
appUcations.  Construction  Grant 
AppUcants  should  Ust  the  amount 
requested  for  audit  costs  in  Part  0. 
Section  B— Other  Project  Costs,  p.3  of 
the  PTFP  AppUcation  Form.  Planning 
Grant  Applicants  should  include  the 
amount  on  line  7,  Other,  in  Part  II — 
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Budget  Infonnation  for  Planning  Grant 
Applicants,  p.  4  of  the  PTFP 
Application  Fonn. 

in.  Notice  of  Applications  Received 

In  accordance  with  15  CFR  2301.13, 
NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  the  Agency.  Listing  an 
application  in  such  a  notice  merely 
acknowledges  receipt  of  an  application 
to  compete  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  of  the 
application  for  the  reasons  discussed 
under  the  Dates  section  above,  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  The  notice  will  also  include  a 
request  for  comments  on  the 
applications  from  any  interested  party. 

IV.  Evaluation  Process 

See  15  CFR  2301.16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
2301.17  for  the  Evaluation  Criteria. 

V.  Selection  Process 

Based  upon  the  above  cited 
evaluation  criteria,  the  PTFP  program 
staff  prepares  summary 
recommendations  for  the  PTFP  Director. 
These  reconunendations  incorporate 
outside  reviewers  rankings  and 
recommendations,  engineering 
assessments,  and  input  from  the 
National  Advisory  Panel,  State  Single 
Point  of  Contacts  and  state 
telecommunications  agencies.  Staff 
recommendations  also  consider  project 
impact,  the  cost/benefit  of  a  project  and 
whether  review  panels  have 
consistently  applied  the  evaluation 


criteria.  The  PTTP  Director  will 
consider  the  summary 
recommendations  prepared  by  program 
staff,  will  recommend  the  funding  order 
of  the  apphcations,  and  will  present 
recommendations  to  the  OTIA  (Office  of 
Telecommimications  and  Information 
Applications)  Associate  Administrator 
for  review  and  approval.  The  PTFP 
Director  recommends  the  funding  order 
for  apphcations  in  three  categories: 
"Recommended  for  Funding," 
"Reconunended  for  Funding  if  Funds 
Available."  and  "Not  Recommended  for 
Funding."  See  15  CFR  2301.18  for  a 
description  of  the  selection  factors 
retained  by  the  Director,  OTIA  Associate 
Administrator,  and  the  Assistant 
Secretary  for  Telecommunications  and 
Information. 

Upon  review  and  approval  by  the 
OTIA  Associate  Administrator,  the 
Director's  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTIA  Administrator.  The  NTIA 
Administrator  selects  the  apphcations  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  CFR  2301.1(a) 
and  (c).  These  apphcations  are 
negotiated  between  PTFP  staff  and  the 
applicant.  The  negotiations  are  intended 
to  resolve  whatever  differences  might 
exist  between  the  applicant's  original 
request  and  what  PTFP  proposes  to 
fund.  During  negotiations,  some 
apphcations  may  be  dropped  from  the 
proposed  slate,  due  to  lack  of  Federal 
Communications  Commission  ficensing 


authority,  an  applicant's  inabiUty  to 
make  adequate  assurances  or 
certifications,  or  other  reasons. 
Negotiation  of  an  appUcation  does  not 
ensure  that  a  final  award  will  be  made. 
When  the  negotiations  are  completed, 
the  PTFP  Director  recommends  final 
selections  to  the  NTIA  Administrator 
applying  the  same  factors  as  Usted  in  15 
CFR  2301.18.  The  Administrator  then 
makes  the  final  award  selections  from 
the  negotiated  apphcations  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,''taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  2301.1(a)  and  (c). 

VI.  Project  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  commonly  range  from  one  to 
two  years.  Although  these  time  frames 
are  generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

Authority:  The  Public 
Telecommunications  Financing  Act  of  1978. 
as  amended,  47  U.S.C  §§  390-393, 397- 
399(b)  (Act). 

(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Bemadette  McGuire-Rivera, 

Associate  Administrator.  Office  of 
Telecommunications  and  Information 
Applications. 

[FR  Doc.  98-40  Filed  1-2-98;  8:45am] 
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DEPARTMENT  OF  ENERGY 

10CFRPart708 
[RIN  1S01-AA781 

Crttarta  and  Procedures  for  DOE 
Contractor  Employee  Protection 
Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  proposes  amendments  for  its 
contractor  employee  protection  program 
which  provides  recourse  to  DOE 
contractor  employees  who  believe  they 
have  been  retaliated  against  for 
activities  such  as  a  disclosure  of 
information  regarding  management  of 
environmental,  safety,  health,  and  other 
matters,  for  participating  in 
Congressional  proceedings,  or  for 
refusing  to  engage  in  illegal  or 
dangerous  activities. 
DATES:  Written  comments  should  be 
forwarded  not  later  than  March  6, 1998. 
ADDRESSES:  Comments  (3  copies)  may 
be  submitted  to  William  A.  Lewis,  Jr., 
Director,  Office  of  Employee  Concerns, 
Department  of  Energy,  1000 
bidependence  Avenue,  SW, 
Washington.  D.C  20585,  202-586-^034. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Fein,  Office  of  Employee 
Concerns,  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  202-586-4043. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

In  the  control  and  management  of  its 
nuclear  weapon  maintenance  and 
environmental  cleanup  sites,  research 
and  development  laboratories,  test  sites, 
and  other  Government-owned  or  -leased 
facilities,  the  DOE  is  responsible  for 
safeguarding  public  and  employee 
health  and  safety;  ensuring  compliance 
with  applicable  laws,  rules,  and 
regulations;  and  preventing  fraud, 
mismanagement,  waste,  and  abuse.  To 
this  end,  the  Secretary  of  Energy  has 
taken  vigorous  action  to  assure  that  all 
such  [XDE  facilities  are  well-managed 
and  efficient,  while  at  the  same  time 
operated  in  a  maimer  that  does  not 
expose  the  workers  or  the  public  to 
needless  risks  or  threats  to  health  and 
safety.  The  DOE  is  endeavoring  to' 
involve  both  DOE  and  contractor 
employees  in  an  aggressive  partnership 
to  identify  problems  and  seek  their 
resolution.  In  that  regard,  employees  of 
DOE  contractors  are  encouraged  to  come 
forward  with  information  that 
reasonably  and  in  good  faith  they 
believe  evidences  unsafe,  unlawful. 


firaudulent,  or  wasteful  practices. 
Employees  providing  such  information 
are  entitled  to  protection  from 
consequent  discrimination  by  their 
employers  with  respect  to 
compensation,  terms,  conditions,  or 
privileges  of  employment 

The  original  rule  was  published  in  the 
Federal  Registo-  on  March  3, 1992  (57 
FR  7533).  In  order  to  assure  workplace 
conditions  at  EXDE  facilities  that  are 
harmonious  with  safety  and  good 
management,  the  rule  was  intended  to 
improve  the  procedures  for  resolving 
complaints  of  reprisal  by  establishing 
procedures  for  independent  fact-finding 
and  hearing  before  a  Hearing  Officer  at 
the  affected  DOE  field  installation, 
followed  by  an  opportunity  for  review 
by  the  Secretary  or  designee.  These  new 
procedures  were  made  available  to  those 
contractor  employees  who  allege  health 
and  safety  violations,  but  are  not 
covered  by  the  Department  of  Labor 
(DOL)  procedures.  In  addition, 
contractor  employees  who  alleged 
employment  reprisal  resultii^  from  the 
disclosure  of  information  relating  to 
waste,  fraud,  or  mismanagement,  or 
from  the  participation  in  proceedings 
conducted  before  Congress  or  pursuant 
to  the  rule,  or  from  the  refusal  to  engage 
in  illegal  or  dangerous  activities,  could 
also  utilize  the  procedures  regardless  of 
whether  they  are  covered  by  the  health 
and  safety  protection  procediues  of 
DOL.  This  rule  was  not  intended  to 
cover  complaints  of  reprisal  stemming 
from  or  relating  to  other  types  of 
discrimination  by  contractors,  such  as 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  age,  national  origin, 
or  other  similar  basis. 

After  the  operation  of  the  rule  for 
more  than  four  years,  the  Department 
took  steps  to  obtain  the  views  of 
interested  parties  on  the  operation  of  the 
rule.  A  Notice  of  Inquiry  was  published 
on  October  25. 1996  (61  FR  55230).  in 
which  DOE  invited  members  of  the 
public,  particularly  those  persons  with 
experience  under  the  DOE  contractor 
employee  protection  program  (e.g., 
contractors,  claimants  and  attorneys),  to 
recommend  regulatory  changes  that 
might  help  to  streamline  the  process 
and  make  it  more  responsive  to  the 
needs  of  both  claimants  and  contractors. 
Comments  were  received  from  28 
individuals  or  oiganizations  in  response 
to  the  Department  of  Energy's  Notice  of 
Inquiry.  These  comments  are 
siunmarized  in  m.  below. 

The  procediues  set  forth  in  part  708 
are  designed  specifically  to  deal  with 
allegations  of  reprisals  against 
contractor  employees  and  to  provide 
relief  where  appropriate.  Reprisals 
against  contractor  employees  may  also 


lead  to  the  imposition  of  penalties 
under  the  Price  Anderson  Amendments 
Act  of  1988  (Pub.  L.  100-49,  August  20. 
1988),  implemented  by  DOE  imder  10 
CFR  part  820  (part  820).  Pursuant  to  Part 
820.  to  the  extent  a  reprisal  by  a  DOE 
contractor  results  from  an  employee's 
involvement  in  matters  of  nuclear  safety 
in  connection  with  a  DOE  nuclear 
activity,  the  reprisal  could  constitute  a 
violation  of  a  DOE  Nuclear  Safety 
Requirement.  The  reprisal  could 
therefore  be  subject  to  the  investigatory 
and  adjudicatory  procedures  of  both 
part  820  and  part  708.  and  could  result 
in  relief  to  the  employee  under  part  708 
and  the  imposition  of  civil  pen^ties  on 
the  DOE  contractor  under  part  820.  A 
full  discussion  of  the  relationship 
between  this  part  and  10  CFR  part  820 
and  the  procedures  that  would  be 
followed  in  situations  where  an  alleged 
reprisal  action  fell  under  both  this  part 
and  part  820  can  be  foimd  in  Federal 
Register  Volume  57,  No.  95.  Friday. 
May  15. 1992,  at  20796-20798. 

n.  Summary  of  Qianges 

A.  The  employee  coverage  would  be 
modified  in  §§  708.1.  708.2(b).  708.3 
and  708.4  by  eliminating  the 
requirement  that  persons  need  to  be 
employed  by  contractora  performing 
their  work  on  sites  owned  or  leased  by 
DOE.  The  proposed  new  language 
would  instead  cover  employees  of 
contractors  performing  work  directly 
related  to  the  operation  of  programs  and 
activities  at  DC^-OMmed  or  -leased  sites, 
even  if  the  contractor  is  located,  or  the 
work  is  performed,  off-site.  An  example 
would  be  involvement  in  the  . 
preparation  of  enviromnental  impact 
statements  related  to  programs  and 
activities  on  DOE-owned  and  -leased 
sites.  The  definition  of  "work  performed 
on-site,"  currently  found  in  §  708.4. 
would  be  deleted  since  it  would  no 
longer  be  used  as  a  basis  for  determining 
jiuisdiction  imder  the  rule. 

B.  In  order  to  fully  meet  the  intent  of 
the  current  rule  not  to  duplicate 
protections  available  imder  other 
Federal  statutory  provisions,  the 
proposed  rule,  in  §§  708.2(b)  and 
708.6(a)(i).  would  continue  to  exclude 
from  coverage  employee  complaints  for 
which  protection  is  provided  imder  29 
CFR  part  24.  "Procedures  for  the 
Handling  of  Discrimination  Under 
Federal  Employee  Protection  Statutes." 
This  exclusion  would  also  reflect 
coverage  of  E)OE  employees  contained 
in  the  Energy  Policy  Act  of  1992,  (Public 
Law  102-486)  whidi  amended  section 
210(a),  now  211(a),  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5851(a).  That  Act  added  protection  for 
employees  of  "a  contractor  or 
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subcontractor  6f  the  Depaitment  of 
Eneigy  that  is  liidemnified  by  the   ^ 
Department  of  ^ergy  iinder  section  170 
d.  of  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2210(d)|.  but  such  term  shall  not 
include  any  contractor  or  subcontractor 
covered  by  Executive  Order  12344." 

Additional  p^tections  were  afibrded 
to  contractor  ei^ployees  imder  section 
6006  of  the  Federal  Acquisition 
Streamlining  Aft  of  1994  (Pubhc  Law 
103-355)  againJBt  reprisals  for  engaging 
in  certain  protcJQted  activities.  Section 
6006  (implementing  regulations  found 
in  48  CFR  part  3.  Subpart  3.9)  assigns 
responsibiUties  to  Inspectors  General 
(including  the  Inspector  General  for  the 
Department  of  Eneigy),  to  implement 
these  protectioik#.  The  proposed 
regulaticm  would  also  exclude  from 
coverage  complaints  that  fall  within  the 
scope  of  Sectio^|6006,  and  its 
implementing  rjajjulations  found  in  48 
CFR  part  3,  Suhjbart  3.9. 

C.  The  OCBce^f  Contractor  Employee 
Protection,  and  we  position  of  Director 
of  the  Office  of  Contractor  Employee 
Protection,  no  longer  exist  within  DOE. 
Under  the  proposed  rule,  therefore, 
references  to  the  Office  of  Contractor 
Employee  Protection  or  the  Director  of 
the  Office  of  Co^itractor  Employee 
Protection  woulid  be  removed. 

Responsibilitiias  for  certain  functions 
currently  assigned  to  the  Director  of  the 
Office  of  Contractor  Employee 
Protection  would  be  the  responsibilities 
of  other  officials  under  the  proposed 
rule.  The  responsibility  for  making 
determinations  of  jurisdictional 
coverage  of  complaints  where  the 
jurisdictional  coMerage  is  questioned, 
currently  contained  in  §  708.7(a),  would 
be  the  responsibility  of  the  Director  of 
the  Office  of  Employee  Concerns. 
Responsibility  for  conducting  inquiries 
under  the  proposed  §  708.8  (formerly 
designated  as  in^^gations)  would  be 
the  responsibility  of  the  Deputy 
Inspector  General  for  Inspections.  The 
Deputy  Inspector  General  for 
Inspections,  under  proposed  §  708.8(f), 
wrould  have  the  reisponsibility  for 
serving  copies  of  Reports  of  Inquiry  on 
the  parties.  The  relsponsibilities  of  the 
Director  of  the  Office  of  Contractor 
Employee  Protection  to  serve  copies  of 
initial  and  final  decisions  on  the  parties 
would  be  the  responsibility  of  the 
Director  of  the  Office  of  Hearings  and 
Appeals  under  %i  ^08. 10(a)  and  (b)  of 
the  proposed  rule^.l 

D.  The  proposed  language  in  §§  708.3 
and  708.5(a)(i)  woiild  cover  protections 
for  disclosures  of  "substantial" 


violations  of  laws,  rule  or  regulations 
and  "gross"  misn  ^agement.  The 
criteria  of  "substat  tial"  violations  of 
law  is  consistent  i  \  ith  Section  6006  of 


the  Federal  Acquisition  Streamlining 
Act  of  1994.  (Public  Law  103-355). 
Similarly,  the  criterion  of  "gross" 
mismanagfflnent  is  consistent  with  the 
provisions  of  the  WhistleUower 
Protection  Act  of  1989  (5  U.S.C 
2302(b)(8)).  (See  also  Sen.  Rep.  No.  413. 
100th  Cong.,  2nd  Sess..  13. 26. 34.) 

E.  Section  708.5(a)(1)  of  the  proposed 
rule  would  expand  coverage  of 
disclosures  to  include  those  made  to 
other  government  officials,  such  as 
those  from  other  Federal  or  state 
agencies  who  have  responsibility  for 
oversight  of  activities  on  DOE-owned  or 
-leased  sites. 

F.  Section  708.5(a)(1)  would  further 
define  the  nature  of  the  disclosure, 
requiring  that  the  employee's  disclosure 
involves  infonnation  he  or  she 
"reasonably  and  in  good  faith  believes" 
is  true.  The  current  rule  in  §  708.5(a)(1) 
only  requires  that  the  complainant  "in 
good  faith  believes"  the  information  he 
or  she  discloses.  The  additional 
criterion,  that  the  complainant 
"reasonably"  believes  the  information, 
is  consistent  with  the  Whistleblower 
Protection  Act  of  1989  and  many  State 
statutes  which  afford  protection  to  both 
public  and  private  sector  employees 
against  reprisal  for  whistleblowing 
activities. 

G.  Section  708.6(c)  of  the  proposed 
rule  would  increase  the  time  limit  for 
filing  a  complaint  from  60  to  90  days. 
The  time  liroit  for  filing  a  complaint 
would  still  be  tolled  during  the  time  a 
complainant  is  seeking  remedial  action 
through  internal  contractor  procedures. 
The  use  of  internal  grievance 
procedures  would  still  be  required 
under  the  rule,  but  the  proposed  rule 
would  permit  individuals  to  file  a 
complaint  if  they  have  not  received  a 
response  on  a  grievance  relating  to  the 
subject  of  the  complaint  within  120 
days  of  the  filing  of  the  grievance. 

H.  Under  §  708.6(d),  the  proposed  rule 
would  not  cover  allegations  of  reprisal 
for  having  engaged  in  protected 
activities  if  those  issues  had  been  ruled 
upon  in  binding  arbitration  pursuant  to 
a  collective  bargaining  agreement.  Such 
binding  arbitration  would  be  considered 
the  pursiut  of  a  remedy  under  "other 
appUcable  law."  This  approach  respects 
the  labor-management  relationship  that 
appUes  to  many  DOE  contractor 
employees,  and  is  consistent  with  the 
deference  given  to  binding  arbitration 
decisions  issued  pursuant  to  collective 
bargaining  agreements. 

I.  SecUon  708.7(a)  would  continue  to 
encourage  informal  resolution,  and 
language  has  been  added  to  specify  the 
use  of  mediation  as  a  means  for 
resolving  disputes.  Settlement 
agreements  under  the  rule  would  be 


between  the  parties;  the  language  in  the 
current  rule  that  "the  Head  of  the  Field 
Elemmts  or  designee  shall  enter  into  a 
settlement  agreement  which  terminates 
the  complaint"  has  been  deleted 

J.  Section  708.7(b)(3)  and  (c)  of  the 
proposed  rule  would  ^ve  complainants 
the  right,  if  informal  resolution  is 
unsuccessful,  to  elect  to  have  the 
complaint  submitted  directly  to  the 
Office  of  Hearings  and  Appeals  for  a 
hearing,  thereby  bypassing  the  inquiry 
phase.  Under  the  current  rule,  all 
complaints  that  are  accepted  for 
procsssing  and  which  have  not  been 
informally  resolved  are  investigated 
prior  to  the  parties  having  the  right  to 

Testa  hMiing. 
Section  708.8(a)  of  the  proposed 
rule  would  grant  discretion  to  the 
Deputy  Inspector  General  for 
Inspections  whether  or  not  to  direct  the 
conduct  of  an  inquiry  into  a  complaint 
L.  Section  708.8(c)  would  provide  for 
complainants  to  be  advised  of  their  right 
to  request  a  hearing  on  their  complaint 
in  cases  where  the  Deputy  Inspector 
General  for  Inspections  decides  not  to 
conduct  an  inquiry  into  the  complaint 
M.  Under  §  708.8(g)  of  the  proposed 
rule,  complainants  would  have  a  right  to 
reqflest  a  hearing  if  a  Report  of  Inquiry 
has  not  been  issued  vtrithin  240  days  of 
the  date  the  Deputy  Inspector  General 
for  Inspections  was  advised  that 
informal  resolution  of  the  complaint 
was  not  reached. 

N.  Language  would  be  added  to 
§  708.8(d)  that  would  provide  for  the 
taking  of  sworn  statements  as  part  of 
inquiries  conducted  at  the  direction  of 
the  Deputy  Inspector  General  for 
Inspections,  when  deemed  appropriate 
by  the  inspector. 

O.  Language  would  be  added  in 
§  708.9(c)(2)  authorizing  the  Hearing 
Officer  to  provide  for  reasonable 
discovery  by  the  parties  as  part  of 
hearing  proceedings. 

P.  Section  708.9(b)  would  extend  the 
time  for  holding  a  hearing  from  60  to  90 
days  after  the  complaint  file  is  received 
by  the  Office  of  Hearings  and  Appeals. 

Q.  Section  708.10(b)  would  extend  the 
time  for  the  issuance  of  a  decision  by 
the  Office  of  Hearings  and  Appeals  from 
30  to  60  days  after  the  receipt  of  the 
transcript  of  the  hearing  or  after  post- 
hearing  briefs  or  other  evidence 
permitted  under  §  708.9(h),  whichever 
is  later. 

No  changes  are  being  proposed  with 
respect  to  §§  708.13.  708.14  or  708.15. 
and  those  sections  are  therefore  not 
included  in  this  notice. 

Consideration  is  being  given  to 
publishing  the  final  rule  in  a  different 
format,  which  might  make  the 
requirements  and  procedures  of  the 
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program  more  easily  understood  by 
users  of  the  program.  One  possible 
alternative  is  to  use  a  question  and 
answer  format.  An  example  of  this 
format  might  be  as  follows: 

WUc^Coniractor  EnployM*  Are  Covend? 

This  part  applies  to  any  contractor 
employee  if  the  employee  works  for  a 
contractor  responsible  for  the  conduct  of 
DOE  programs  or  the  operation  of  DOE- 
o%«med  or  leased  facilities,  regardless  of  the 
employee's  work  location. 

m.  Summary  (rfPoblic  Comments 
ReoeiTed  PumunI  to  the  October  25, 
1996,  Notice  of  Inquiry 

Substantive  comments  were  received 
from  28  individuals  or  organizations  in 
response  to  the  Etepartment  of  Energy's 
Notice  of  biquiry,  published  in  the 
Federal  Regirter  on  October  25. 1996. 
For  purposes  of  summarizing  the 
comments,  references  made  to  the  Office 
of  Contractor  Employee  Protection 
(OCEP)  by  the  commenters  have  been 
retained,  even  though  that  office  was 
abolished  and  its  functions  were 
absorbed  into  existing  Office  of 
Inspector  General  functions  as  of 
October  1.1996. 

Comments  1-11 

One  commenter,  a  public  interest 
group  that  represents  whistleblowers, 
submitted  eleven  comments  regarding 
possible  modifications  to  the  contractor 
employee  protection  program.  Twenty- 
four  other  commenters  specifically 
endorsed  four  of  these 
recommendations  (comments  1.  3,  5  and 
9  below).  The  rationales  for  the 
comments  of  these  24  other  commenters 
parallel  those  contained  in  the 
comments  submitted  by  the  public 
interest  organization.  The  eleven 
comments  submitted  by  the  public 
interest  organization  were: 

Comment  1:  Reconstitute  the  Office  of 
Contractor  Employee  Protection  under 
the  newly  created  Office  of  Employee 
Concerns,  and  have  it  ensure 
"independent  investigations:  performed 
in  a  timely  maimer;  supported  by  a 
verifiable  report  of  investigation,  with 
supporting  evidence  in  the  way  of 
relevant  records  and  sworn  statements 
attached;"  and  "aggressively  pursue  its 
mandate  to  attempt  to  mediate  and 
resolve  concerns  at  an  early  stage." 

Response:  Since  the  Office  of 
Contractor  Employee  Protection  became 
a  part  of  the  Office  of  Inspector  General 
on  October  1. 1996,  the  Office  of 
Inspector  General  has  provided  a 
significant  amount  of  training  to  its 
inspection  staff  on  the  review  of 
complaints  under  the  DOE  Contractor 
Employee  Protection  Program.  The 
proposed  revisions  to  the  regulations 


institutionalize  the  responsibility  for 
conducting  inquiries  (formerly  referred 
to  as  investigations)  imder  the  Deputy 
Inspector  General  for  Inspections.  The 
Department  believes  the  continuation  of 
this  responsibility  in  the  Office  of 
Inspector  General  will  meet  the  needs  of 
the  parties  to  a  complaint  in  an  effective 
and  efficient  manner.  This  includes  the 
specific  goals  cited  by  the  commenter, 
i.e.,  the  availability  of  independent, 
timely  investigations,  with  reports  of 
investigation  containing  supporting 
evidence. 

Attempts  at  informal  resolution 
remain  a  crucial  aspect  of  the  rule.  DOE 


is  proposing  amendments  to  section 
708.7(a)  to  further  encourage  the  use  of 
various  Alternative  Dispute  Resolution 
mechanisms,  primarily  mediation. 

Comment  2:  Expand  the  coverage  of 
the  OCEP  to  include  DOE  employees, 
not  just  contractor  employees,  change 
the  definition  of  a  protected  disclosure 
to  include  reports  to  any  governmental 
agency,  hot  just  to  Congress  or  the  DOE, 
clarify  the  protections  under  Part  708  to 
be  extended  to  employees  of  contractors 
performing  work  at  or  related  to  DOE- 
OMmed  or  leased  facilities,  and  clarify 
that  the  "disclosure  of  a  'substantial  and 
specific  danger  to  employee  or  public 
health  and  safety'  includes  current 
dangers  as  well  as  dangers  arising  in  the 
future  as  a  result  of  action  or  inaction 
at  DOE  sites." 

Response:  The  Department  does  not 
believe  that  it  is  either  necessary  or 
appropriate  to  duplicate  protections  of 
Federal  employees  beyond  those 
specifically  provided  to  Federal 
employees  by  the  Whistleblower 
Protection  Act  of  1989,  implemented  by 
the  Merit  Systems  Protection  Board  and 
the  Office  of  Special  Coimsel. 

The  coverage  of  the  scope  of 
disclosures  would  be  modified  in 
section  708.5(a)  to  include  disclosures 
to  other  governmental  officials  who 
have  responsibility  for  the  oversight  of 
activities  at  DOE  sites. 

The  scope  of  the  rule  would  be 
modified  to  cover  employees  engaged  in 
work  related  to  activities  on  DOE-owned 
or  -leased  sites,  and  would  not  require 
that  the  employee  or  the  contractor 
actually  be  located  at  the  DOE  site.  The 
tests  for  employee  coverage  would  be 
the  nature  of  the  work  being  performed 
and  the  substance  of  the  disclosure. 

With  respect  to  the  issue  of  the 
required  specificity  of  disclosures 
related  to  the  environment,  safety  or 
health,  the  proposed  rule  would  retain 
the  ciirrent  language.  The  language  is 
consistent  with  the  provisions  of  the 
whistleblower  protections  available  to 
Federal  employees.  The  Senate  Report 
accompanying  the  Civil  Service  Reform 


Act  of  1978  explained  that  general 
criticisms  or  complaints,  or  those  of  a 
non-substantial  nature,  were  not 
intended  to  be  covered.  The  Report 
stated  that  "the  Committee  intends  that 
only  disclosures  of  public  health  and 
safety  dangers  which  are  both 
substantial  and  specific  are  to  be 
protected.  Thus,  for  example,  gmieral 
criticism  by  an  employee  of  the 
Environmental  Protection  Agency  that 
the  Agency  is  not  doing  enough  to 
protect  the  environment  woiild  not  be 
protected  imder  this  subsection."  ( S. 
Rep.  No  969, 9Sth  Cong..  2nd  Sess.  21 
(1978)  reprinted  in  1978  U.S.  Code 
Cong.  &  Ad.  News  2730.) 

Comment  3:  Guarantee  employees  a 
right  to  a  timely  investigation,  and 
provide  employees  the  right  to  request 
a  full  hearing  if  a  report  has  not  been 
issued  on  a  compla^t  within  180  days 
of  its  having  been  filed. 

Response:  One  of  the  primary  goals  of 
the  proposed  rule  is  to  streamline  the 
process  in  ordw  to  provide  a  timely 
review  of  complaints.  A  proposed 
provision  would  permit  a  complainant 
to  request  a  hearing  if  a  report  of  inquiry 
has  not  been  issued  within  240  days  of 
the  complaint  being  referred  to  the 
Deputy  Inspector  General  for 
Inspections.  While  this  time  frame  is 
sli^tly  longer  than  recommended  by 
the  commenter,  the  Dq)artment  believes 
it  provides  a  more  realistic  time  frame 
for  the  issuance  of  a  report  of  inquiry. 
In  addition,  complainants  would  have 
the  option  under  the  proposed  rule  to 
elect  to  bypass  the  inquiry  phase  and  go 
directly  to  a  hearing  if  informal 
resolution  is  imsuccessful. 

Comment  4:  Require  DOE 
investigators  to  take  sworn  testimony 
fit>m  all  witnesses  interviewed,  or,  in 
the  alternative,  produce  an  affidavit 
frt>m  the  investigator  certifying  that  the 
notes  reflect  the  substance  of  &e 
witness  interview. 

Response:  The  Department  believes 
that  inspectore  of  the  Office  of  Inspector 
General  must  retain  the  discretion  to 
determine  when  sworn  statements  will 
be  taken.  Language  has  been  added  to 
the  rule  s{>ecifyi^  that  sworn 
statements  may  be  part  of  the  record  of 
inspection  when  deemed  appropriate. 

Comment  5:  Guarantee  the  ri^t  of 
employees  to  engage  in  reasonable 
discovery  at  the  hearing  stage,  including 
the  right  for  parties  at  the  hearing  stage 
to  obtain  docimientary  and  other 
physical  evidence  through 
interrogatories  and  requests  for 
production,  to  take  depositions  of 
necessary  witnesses,  enter  and  examine 
prehiises  of  contractors  where  necessary 
and  relevant,  and  the  right  to  obtain 
continuances  in  order  to  engage  in 
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reasonable  disdc^eiy.  The  commenter 
noted  that  discovery  is  permitted  under 
whistleblower  hearings  before 
Department  of  Labor  Administrative 
Law  Judges,  reflected  in  29  CFR  18.13 
through  18.24.  j 

Response:  Discovery  has  been 
available  as  part  of  the  hearing  process 
before  the  C^cb  of  Hearings  and 
Appeals,  and  additional,  clarifying 
language  has  hetfa  added  to  the  rule 
recognizing  theiavailability  of  discovery 
at  the  hearing  stage. 

Comment  6:  ^uire  that  DOE  Office 
of  Hearings  andj  Appeals  Hearing 
Officers  have  a  j^^tis  Doctorate  from  an 
accredited  law  stihool  and/or  relevant 
and  significant  itnounts  of  legal  training 
in  order  to  prot^  the  procedural  and 
substantive  due|]^roces8  rights  of  the 
parties. 

R^ponse:  The  Department  believes 
that  the  part  708  heving  process  must 
be  conducted  wilih  profnaionalism.  the 
highest  integrity  and  demonstrated* 
competence.  Th^j  expressed  concern  that 
hearing  officers  ^  not  now  requiied  to 
possess  law  degMes  might  be  a  valid 
concern  if  evideU»  indicated  that  an 
unMr.  inadequajt^  or  unprofessional 
adjudications  hsi\^  occurred  as  a 
consequence  of  this  fact  This  has  not 
been  the  case.  In  addition,  there  is  no 
such  positive  edjicational  requirement 
for  Federal  emploiyees  serving  in  the 
capacity  of  Hearutg  Officer. 

Comment  7:  ^Diidi  the  requirement 
that  employees  C^st  exhaust  available 
corporate  ^evai^^  processes  or  certify 
the  futility  of  dolog  so.  This  is  an 
uimeoessary.  and  usually  fruitless  and 
often  cotmterproductive  step  that 
fecilitates  coveruj^. 

Response:  11ieX)epartment  continues 
to  believe  that  allegations  of 
whistleblower  reprisal  should  be 
resolved  at  the  lowest  possible  levels, 
and  that  this  includes  seeking  remedies 
through  procedu^  made  available  by 
contractors  to  its  ^pbyees.  The 
current  and  prop<iSed  rules  require  the 
use  of  internal  prdcedures  first,  but 
provide  for  bypasjttng  such  procedures 
if  they  are.  as  the  oommenter  argues, 
futile.  The  Department  believes  that  the 
complainant  who;  does  not  wish  to 
utilize  available  internal  procedures 
must  establish  that  available  procedures 
are  not  operated  in  good  faith.  The 
proposed  rule  woidd,  however,  allow  an 
employee  to  file  a  complaint  under  the 
rule  where  internal  grievance 
procedures  exist,  hiit  where  the 
employee  has  notUaceived  a  final 
decision  on  the  grievance  within  120 
days  of  having  fil^^  the  griewance  with 
the  contractor. 

Comment  8:  Expand  the  period  for 
filing  a  complaint  ,from  the  present  60- 


day  requirement  to  180  days,  with  a 
provision  that  if  the  contractor  has 
failed  to  adequately  notify  employees  of 
provisions  of  part  708.  the  limitation 
period  would  be  waived.  The    - 
commenter  cited  Congress'  extension  of 
the  period  for  filing  whistleblower 
complaints  imder  die  Energy 
Reorganization  Act  to  180  days  (42 
U.S.C.  2000e-5(e)(l)). 

Response:  The  time  for  filiiig  would 
be  increased  from  60  to  90  days  under 
the  proposed  rule.  Because  the  rxde  tolls 
the  period  for  filing  while  a 
complainant  seeks  remedial  action 
through  internal  contractor  procedures, 
the  time  frame  for  filing  in  essence 
would  extend  the  90-day  filing 
requirement.  In  addition,  since  the 
implementation  of  the  Contractor 
Employee  Protection  Program  in  April 
1992.  the  60-day  filing  requirement  has 
not  been  applied  wheire  good  cause  was 
shown  for  extending  the  filing  deadlfrie. 
Comment  9:  Include,  in  the  definition 
of  discrimination,  the  abuse  of  the 
security  clearance  process  against  an 
employee  who  falls  within  the  category 
of  a  protected  employee  under  the  rule, 
and  permit  the  inveatigatian  of 
personnel  security  ^uaes  to  be 
investigated  and  remedied  under  part 
708.  *^ 

Response:  Allegations  that  the 
security  clearance  procedure  has  been 
abused  may  be  raised  in  the  regulatory 
process,  found  in  10  CFR  Part  710. 
provided  to  employees  for  rtmllonging 
adverse  security  determinations.  There 
is  no  need  to  duplicate  that  process 
under  this  rule,  especially  since 
remedial  action  undo-  this  rule  caimot 
include  determinations  that  an  adverse 
seciuity  clearance  determination  should 
be  changed.  In  addition,  personnel 
security  actions  are  taken  by  DOE 
officials,  not  contractor  management, 
and  neither  the  current  nor  this 
proposed  rule  includes  the  review  of 
actions  taken  by  DOE  officials. 

Comment  10:  Specify  that  the  rule  is 
additive,  rather  than  substitutive  or  a 
precondition  for  the  exercise  of  other 
rights  and  remedies. 

Response:  The  current  rule  was 
intended  to  provide  whistlebloWlr 
protection  for  contractor  employees  who 
lacked  standing  to  raise  allegations  of 
reprisal  under  statute,  specifically. 
Department  of  Labor  procedures.  The 
current  rule  excludes  from  coverage 
employees  who  have  the  ability  to  raise 
allegations  of  whistleblower  reprisal  to 
the  Department  of  Labor.  The  proposed 
rule  would  continue  that  policy,  and 
also  exclude  from  coverage  complaints 
that  fall  within  the  statutory  jurisdiction 
of  the  Office  of  Inspector  General  under 
section  6006  of  the  Federal  Acquisition 


Streamlining  Act  of  1994.  The 
Department  believes  that  it  should  not 
duplicate  remedies  available  to 
contractor  employees  under  statute. 

Comment  11:  Expand  available 
remedies  to  allow  for  the  award  of 
compensatory  damages,  including 
damages  for  mental  anguish,  pain  and 
suffering,  and  emotional  distress 
resulting  from  an  contractor's  wrongful 
actions. 

Response:  The  current  rule  provides 
make  whole  remedies,  primarily  in  die 
area  of  unwarranted  personnel  actions, 
and  to  prevent  the  continuation  of 
discrimination  against  employees  in 
reprisal  for  their  having  engaged  in 
protected  activities.  DOE  piesentiy  is 
unaware  of  substantial  policy  reasons  or 
other  justifications  for  revising  and 
expanding  the  remedies  available  under 
part  708.  The  proposed  rule  would 
therefore  continue  the  make  whole 
damages  available  under  the  rule. 

Recommendations  received  fix>m 
other  commenters  were: 

Comment:  A  commenter 
recommended  that  complainants  should 
be  required  to  document  their 
certifications  that  internal  procedures 
have  been  exhausted  or  that  such 
procedures  are  nonexistent,  ineffectual 
or  e^qxMe  the  employee  to  reprisal. 

Response:  This  comment  has  been 
addrmsed  in  response  to  Comment  7 
above. 

Comment:  A  oommenter 
recommended  that  final  orders  on 
wdiistleblowrer  complaints  should  be 
subject  to  judicial  review,  either  imder 
a  provisi(Mi  of  the  Wunderlich  Act 
found  at  41  U.S.C.  321.  due  to  the 
contractual  basis  for  part  708,  or  under 
the  Administrative  Procedure  Act 
provisions  found  at  5  U.S.C.  701-706.  if 
part  708  was  promulgated  undm  statute, 
i.e..  the  Atomic  Energy  Act. 

Response:  The  Department  believes 
that  the  determination  as  to  the 
availability  of  judicial  review  few 
complaints  processed  imder  this  rule  is 
a  subject  for  courts  to  rule  upon,  and 
therefore  the  nde  is  silent  on  the  issue. 

Comment:  A  commenter 
recommended  that  DOE  streamline  the 
intake  process  by  assigning  an 
individual  to  determine  whether  the 
claimant  has  stated  a  prima  facie  case. 
Response:  Initial  determinations  of 
jurisdiction,  including  the 
establishment  of  a  prima  fade  case,  is  a 
basic  part  of  the  processing  of 
complaints.  This  function,  under  the 
proposed  rule,  would  rest  initially  with 
the  Director  of  the  Office  of  Employee 
Concerns,  the  Heads  of  Field  Elements, 
or  their  designees,  with  complainants 
having  the  right  to  seek  a  review  of 
adverse  jurisdictional  determinations 
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from  the  Secretary  or  designee.  The 
assignment  of  particular  individuals  or 
staffing  levels  to  this  function  would  not 
be  appropriate  under  the  rule. 

Comment:  A  commenter 
recommended  that  bargaining  unit 
employees  be  required  to  make  use  of 
grievance  provisions,  including  binding 
arbitration.  Where  there  is  a  finding  for 
the  employee,  or  the  employee  does  not 
believe  he  or  she  has  not  been  made 
whole,  the  employee  should  be  able  to 
file  with  DOE;  if  the  ruling  is  in  favor 
of  the  company,  the  employee  should 
not  be  permitted  to  file  a  complaint  with 
DOE. 

Response:  The  proposed  rule  would 
continue  the  policy  that  the  use  of 
negotiated  grievance  procedures  is 
required  as  an  available  internal 
grievance  process.  The  proposed  rule 
would  also  provide  that  determinations 
under  binding  arbitration,  pursuant  to  a 
bargaining  unit  agreement,  will  be 
considered  dispositive  of  the  issues 
under  appropriate  statute,  to  the  extent 
the  arbitration  included  the  allegation 
that  an  action  was  taken  against  the 
employee  in  reprisal  for  activities 
protected  under  this  rule. 

Comment:  A  commmter 
recommended  that  a  contractor  be 
allowed  30  days  to  respond  to  a 
complaint,  or  an  extension  of  30  days 
upon  request  of  both  parties.  Following 
that  period,  investigations  should  be 
completed  within  60  days  and  a 
preliminary  decision  issued. 

Response:  The  proposed  rule  would 
continue  to  provide  a  30-day  period 
during  which  the  parties  are  encouraged 
to  seek  infcnmal  resolution  of  the  issues 
presented  in  a  complaint.  The  rule 
would  not  preclude  these  efforts  from 
extending  beyond  the  30-day  period, 
and  extensions  can  be  sought  for  these 
efforts  where  it  appears  progress  on 
resolution  is  possible.  The  proposed 
nde  would  eliminate  some  of  the 
timeframes  for  processing  specified  in 
the  original  rule  because  they  created 
unrealistic  expectations,  and  therefcne  a 
60-day  time  frame  for  the  completion  of 
inquiries  is  not  included  in  the 
proposed  rule. 

Comment:  A  commenter 
recommended  that  settlements  should 
not  be  encouraged  immediately,  but 
should  be  addressed  after  a  preliminary 
decision  has  been  issued. 

Response:  Experience  had  shown  that 
complaints  are  often  settled  successfully 
when  the  parties  mgage  in  informal 
resolution,  especially  mediation,  early 
in  the  process.  The  President  has  also 
directed  the  use  of  alternative  dispute 
resolution  when  appropriate  in 
Executive  Order  12988.  Mediation 
provides  an  excellent  means  for  the 


parties  to  address  the  issues  raised  and 
their  interests.  Where  cases  are  not 
resolved  early  in  the  process,  further 
attempts  at  resolution  are  always 
available,  including  after  the  issuance  of 
an  initial  decision. 

Comment:  A  commenter 
recommended  that  from  the  time  a 
complaint  is  filed  until  there  is  a 
preliminary  decision,  complainants  or 
their  representatives  should  not  be 
permitted  to  have  access  to  OCEP  or 
other  DOE  offices  without  advance 
notice  to  the  other  party,  and  an 
opportimity  for  the  opposing  counsel  to 
participate  and  rebut  either  in  person  or 
by  telephone  conference  allegations 
raised  by  a  complainant.  The 
commenter  also  stated  that  remedies 
should  be  reinstatement  for  wrongful 
discharge;  badiL  pay  for  the  discharged 
employee  to  the  date  of  reinstatement  or 
the  offer  of  reinstatement;  or  transfer 
preference.  It  was  also  recommended 
that  there  be  a  $10,000  cap  on 
ounplainant  attorney  fees  and  that  no 
front  end  or  extended  benefits  should  be 
permitted  as  remedies. 

Response:  h  is  often  necessary  to 
follow-up  with  complainants  in  order  to 
clarify  the  issues  presented  to  make 
jurisdictional  determination,  or  to 
determine  appropriate  parties  who  need 
to  be  contacted  in  order  to  pursue 
informal  resolution.  The  Department 
believes  these  initial  contacts  are 
necessary  for  the  effiactive 
implementation  of  the  rule,  but 
recognizes  that  they  must  be  carried  out 
in  a  manner  that  does  not  unfairly 
prejudice  either  party. 

The  remedies  in  the  rule  are  intended 
to  be  make  whole  remedies,  and  the 
Department  therefore  is  not  proposing  to 
set  arbitrary  limits  on  possible  remedies. 

Comment:  A  commenter 
recommended  that  if  DC^  will  be 
disallowing  costs  to  contractors  found  to 
have  violated  the  rule,  complainants 
who  lose  should  be  required  to 
reimburse  the  contractor  or  DOE. 

Response:  The  rule  has  been 
established  to  provide  a  mechanism  ba 
employees  who  believed  they  have  been 
subject^  to  wrongful  discriminatory 
acts  to  obtain  appropriate  remedies.  The 
Department  believes  the  adoption  of  the 
recommendation  would  discoiuBge 
employees  from  coming  forward  with 
allegations  of  wrongdoing,  and  therefore 
has  not  included  it  in  the  proposed  rule. 

Comment:  A  commenter 
recommended  that  regulatory  revisions 
to  the  Contractor  Employee  Protection 
Program  should  become  fully  effective 
an  publication,  and  not  be  dependent 
on  the  inclusion  of  the  rule  in 
contractual  agreements. 


Response:  The  Department  believes 
that  the  provisions  of  the  proposed  rule 
would  not  create  an  undue  burden  on 
DOE  contractors  whose  contracts 
include  a  clause  requiring  compliance 
with  Part  708.  The  proposed  rule  would 
thwefore  not  require  renegotiation  of  the 
contract  clause  in  order  to  become 
effective  with  respect  to  contractors 
currently  subject  to  the  rule. 

Comment:  A  commenter 
recommended  that  DOE  make  the 
punishment  of  the  contractors  severe  by 
permitting  compensatory  damages  and 
require  action  against  managers  found  to 
have  discriminated  against 
whistleblowers. 

Response:  The  comment  regarding 
compensatory  damages  has  been 
addressed  in  response  to  Comment  11 
above.  The  focus  of  the  rule  is 
corrective,  and  not  punitive.  With 
respect  to  requiring  action  against 
manag«nent  officials,  as  noted  in  the 
comments  that  accompanied  the 
publication  of  the  current  rule,  the 
Department  believes  it  is  within  the 
contractor's  managerial  responsibility 
and  discreticm  to  address  mattere 
associated  with  employees  found  to 
have  participated  in  discriminatory 
conduct.  The  propcned  rule  therefore 
does  not  contain  provisions  for  the 
Department  to  require  disciplinary 
action  against  contractor  omployees. 

Comment:  A  commenter 
recommended  that  employees  should  be 
kept  informed  as  to  the  status  of  their 
cases. 

Response:  The  recommendation  of  the 
commenter  is  an  operational  suggestion 
that  does  not  rise  to  the  level  of  an  issue 
that  needs  to  be  included  in  the  rule, 
but  is  a  suggestion  that  will  be  fully 
considered  by  the  various  offices 
responsible  for  the  implemmitation  of 
the  rule. 

Conune/it;  A  commenter 
recommended  that  time  frames 
contained  in  Part  708  should  be 
followed. 

Response:  The  original  rule  contained 
time  fiwnes  for  complaint  processing 
that  were  not  realistic,  and  therefore  led 
to  dissatisfaction  with  the  process.  One 
primary  goal  of  the  proposed  rule  is  to 
streamline,  and  therefore  speed  up.  the 
complaint  process.  The  proposed  rule 
therefore  has  mwe  realistic  time  frames, 
and  in  some  cases,  processing  time 
frames  have  been  removed  where  they 
cannot  be  estimated. 

Comment:  A  commenter 
recommended  that  attorneys  should  be 
assigned  to  assist  whistleblowers  whose 
cases  go  to  ike  Office  of  Hearings  and 
Appeals  for  a  hearing  due  to  the  limited 
fimds  available  to  whisUeblowers. 
Another  commenter  recommended  that 
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OCEP  receive  additional  staffing  and 
resources  in  ordw  to  improve  the 
timeliness  of  wniistleblower  complaint 
processing.  | 

Response:  Th4  Department  may  not 
assist  whistleblcWers  in  processing  their 
cases  since  this  ^ould  constitute 
providing  Goveiklment  attorneys  to 
private  citizens,  it  would  also  be 
impermissible  with  respect  to  the 
requirement  that  the  Department  remain 
neutral  in  these  matters.  The  staffing 
requirements  wijthin  the  Department  are 
dependent  on  a  ilumber  of  bctors,  and 
it  is  neither  possiple  nor  appropriate  to 
reflect  staffing  d^sions  as  part  of  the 
rule.  ' 

Comment:  A  oommenter 
recommended  that  outcomes  of 
investigations  under  Part  708  should  be 
made  public  simiilar  to  the  publication 
of  Office  of  Heaiiitig  and  Appeals 
decisions  on  the  World  Wide  Web. 

Response:  The  processing  of 
complaints  und^t  this  rule  almost 
always  involves  jhighly  personal 
information  aboi4  ^^  complainant  and 
other  individualism  including  witnesses 
and  co-woiiiers.  lA*  a  result, 
consideration  must  be  given  to  the 
protection  of  personal  privacy'of 
individuals  involved  in  the  complaints. 
This  comment  is  not  being  adopted,  but 
comments  on  thi^  issue  may  be 
submitted  undei  this  Notice  of  Proposed 
Rulemaking. 

Comment:  A  c  ommenter 
recommended  tl^^t  contractors  should 
be  required  to  adhere  to  agreements 
made  in  settlemeht  of  whistleblower 
complaints. 

Response:  Und^r  the  proposed  rule, 
settlement  agreefients,  as  well  as  their 
enforcement,  wdt^ld  be  between  the 
parties.  The  lan^age  in  the  current  rule 
that  "the  Head  ofthe  Field  Elements  or 
designee  shall  enter  into  a  settlement 
agreement  which  terminates  the 
complaint"  has  b^n  deleted. 

Comment:  A  oqnunenter 
recommended  tli^t  DOE  cease  paying 
litigation  costs  tojcontractors  in 
whistleblower  ci^s. 

Response:  Thik  issue  has  been 
considered  by  the  Department  and  is  the 
subject  of  a  separate  Notice  of  Proposed 
Rulemaking.       }  | 

Comment:  A  cbfmmenter 
recommended  th^t  any  disclosure  of 
official  or  incidental  misconduct 
anywhere  in  the  coiu-se  of  DOE 
contractor  business  by  any  person 
should  be  protected  under  Part  708, 
including  disclosures  of  business  or 
scientific  fraud,  yfaste  of  government 
resources,  abuse  or  misuse  of  staH  or 
resources,  and  fsjlise  claims  in  the  course 
of  program  prop )  sals. 


Response:  The  coverage  of  protected 
disclosiues  in  the  proposed  rule  is 
consistent  with  those  found  in  almost 
all  whistleblower  protection  statutes, 
including  the  Whistleblower  Protection 
Act  of  1989,  as  amended,  which 
provides  protections  for  Federal 
employee  whistleblowers.  In  Senate 
Report  No.  413, 100th  Congress,  2nd 
Session,  page  12,  it  was  stated  that 

While  the  Committee  is  conceraed  about 
improving  the  protection  of  whistleblowers, 
it  is  also  concerned  about  the  exhaustive 
administntive  and  judicial  remedies .  .  . 
that  could  be  used  by  employees  who  have 
made  discloeures  of  trivial  matters.  CSRA 
(Civil  Service  Reform  Act  of  1978] 
specifically  established  a  de  minimus 
standard  ht  disdostues  aSscting  the  waste  of 
funds  by  defining  such  disclosures  as 
protected  only  if  they  involved  "a  gross 
«iraste  of  funds."  Under  S.508,  the  Committee 
establishes  a  similar  de  minimus  standard  for 
disclosures  of  mismanagement  only  if  they 
involve  "gross  mismanagement" 

Comment:  A  commenter 
recommended  that  whistleblowers 
should  be  granted  (wotection  against 
reprisal  after  bringing  charges  of  reprisal 
under  part  708,  and  investigations 
should  be  reopened,  regardless  of  initial 
findings,  if  a  negative  personnel  action 
is  taken  against  an  employee  who  had 
filed  a  complaint  imder  part  708. 

Response:  Both  the  current  and 
propoised  rule  would  protect  employees 
bom  discriminatmy  acts,  including 
retaliation  for  having  previously  filed  a 
complaint. 

Comment:  A  commenter 
recommended  tEat  complainants  be 
required  only  to  show  that  retaliatory 
consequences  followed  a  protected 
disclosure,  and  not  be  required  to  prove, 
by  a  preponderance  ofthe  evidence,  a 
linkage  between  the  disclosiue  and  the 
negative  action. 

Response:  Whistleblower  protection 
programs  consistently  require  a  prima 
facie  showing  by  a  complainant  that  his 
or  her  protected  activity  was  a 
consideration  in  the  alleged 
discriminatory  act  taken  against  them. 
This  usually  consists  of  proving,  by  a 
preponderance  ofthe  evidence,  that  the 
complainant  had  engaged  in  a  protected 
activity;  that  they  were  subjected  to  a 
discriminatory  act;  that  the  person 
taking  the  discrinunatory  act  was  aware 
of  the  protected  activity;  and  that  from 
the  circumstances,  a  reasonable 
inference  can  be  drawn  that  the 
protected  activity  was  a  consideration  in 
taking  the  alleged  discriminatory  act. 
Once  a  prima  facie  case  is  established, 
the  contractor  must  provide  by  a  more 
difficult  burden  of  proof,  i.e..  clear  and 
convincing  evidence,  that  it  would  have 
taken  the  same  action  absent  the 


protected  activity.  The  proposed  rule 
would  not  change  the  burdens  of  proof 
currently  applicable  to  the  parties. 

Comment:  A  commenter 
recommended  that  in  order  to  avoid  the 
need  for  employees  to  "blow  the 
whistle."  a  procedioe  could  be  followed 
that  provides  a  "due  process"  for 
resolving  ethical  conflict  and  dissent. 
The  procedure,  which  was  to  be 
submitted,  was  published  in  the 
Professional  Ethics  Report  ofthe 
American  Association  for  the 
Advancement  of  Science  and  in  the 
Ethics  Update  by  the  National  Institute 
of  Engineering  Ethics. 

Response:  In  some  situations, 
differences  of  professional  opinion  may 
not  in  fact  constitute  disclosures 
protected  under  the  rule,  but  are  issues 
that  require  consideration  and 
resolution  between  employees  and 
contractors.  The  availability  of  these 
and  similar  procedures  aimed  at 
resolving  difierences  of  professional 
opinions  are  encouraged  by  the 
Department  both  to  deal  with  important 
issues  that  are  raised  and  as  a  means  for 
informally  resolving  differences. 

IV.  Public  Conunents 

A.  Consideration  and  Availability  of 
Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
modifications  to  the  provisions  ofthe 
IX%  Contractor  Employee  Protection 
Program.  10  CFR  Part  708,  set  forth  in 
this  notice.  Three  copies  of  written 
comments  shoxild  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  ofthe  final  rule.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  Room  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585.  between 
the  hours  of  9  am  and  4  pm,  Monday 
through  Friday,  except  Federal  holidays. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  ri^t  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  1004.11). 

B.  Public  Hearing  Determination 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
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the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  PubUc  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  the  proposed 
rule.  However,  should  a  sufficient 
number  of  people  request  a  pubhc 
hearing,  the  Department  will  reconsider 
its  determination. 

V.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regidatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Qvil  Justice 
Reform."  (61  FR  4729,  February  7, 
1996),  imposes  on  Federal  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  Utigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  nuke  every  reasonable^effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Ord*r  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 


regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  that  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that  is 
likely  to  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities.  The  contracts  and  employees  to 
which  this  rulemaking  would  apply  are 
for  the  most  part  covered  by  the  current 
DOE  Contractor  Employee  Protection 
Program,  which  prohibits 
discrimination  against  employees  who 
engage  in  protected  activities  relating  to 
the  disclosure  of  certain  types  of 
information  or  for  refusing  to  engage  in 
unsafe  or  illegal  practices.  Many  of  the 
proposed  changes  are  procedural  in 
nature  aimed  at  streamlining  the 
process,  and  the  nature  of  available 
remedies  has  not  changed.  The 
emphasis  on  the  use  of  early  resolution 
through  Alternative  Dispute  Resolution, 
primarily  mediation,  may  in  fact  lessen 
adverse  economic  impacts. 

Similarly,  the  expected  shortening  of 
the  overall  processing  time  of 
complaints  may  well  result  in  remedies 
to  be  less  than  under  the  current  rule 
where  violations  are  found. 
Accordingly,  DOE  certifies  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or  record 
keeping  requirements  are  proposed  to  be 
imposed  by  this  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  fallis  into  a  class  of 
actions  which  would  not  individually  or 
ciunulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  part  1021, 
Subpart  D)  implementing  the  National 
Enviroiunental  Poficy  Act  (NEPA)  of 
1969  (42  U.S.Q  4321  et  seq.). 
Specifically,  this  proposed  rule  is  an 
employee-relations  mechanism  and 
deals  only  with  administrative 
procedures  regarding  reprisal  protection 
for  employees  of  DOE  contractors  and 
subcontractors.  Accordingly,  DOE  has 


determined  that  this  is  not  a  major 
Federal  action  with  significant  impact 
on  the  quality  of  the  human 
environment  and,  therefore,  the 
preparation  of  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685. 
October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
govenunent  and  the  States.^or  in.  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule,  when 
finalized,  would  only  affect  employee- 
contractor  relations  with  respect  to  the 
operation  of  the  DOE  Contractor 
Employee  Protection  Program.  States 
which  contract  with  DOE  will  be  subject 
to  this  rule.  However,  DOE  has 
determined  that  this  rule  will  not  have 
a  substantial  direct  impact  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

List  of  Sub|ect8  in  10  CFR  Part  708 

Administrative  Practice  and 
Procedure,  Energy.  Fraud,  Government 
contracts.  Health  and  safety. 
Whistleblowing. 

Issued  in  Washington,  on  December  22, 
1997. 

Fadarics  Pena. 

Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  HI  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  706-DOE  CONTRACTOR 
EMPLOYEE  PROTECTION  PROGRAM 

1.  The  authority  citation  for  part  708 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2201(b).  2201(c), 
2201(i),  and  2201(p);  42  U.S.C.  5814  and 
5815;  42  U.S.C.  7251,  7254  7255,  and  7256; 
and  5  U.S.C.  Appendix  3. 

Subpart  A— General  Provisions 

2.  Section  708.1,  Purpose,  is  revised 
to  read  as  follows: 

S  706.1    Purpose. 

This  part  estabUshes  procedures  for 
timely  and  effective  processing  of 
complaints  by  employees  of  contractors 
performing  work  on  behalf  of  the 
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Department  of  Energy  (DOE), 
concerning  alleg^  discriminatory 
actions  taken  by  tJ^eir  employers  in 
retaliation  for  the  idisclosure  of 
information  involving  danger  to  health 
and  safety,  gross  mismanagement,  and 
other  matters  as  provided  in  §  708.5(a). 
for  the  partidpa^on  in  proceedings 
before  Congress  dr  pursuant  to  this  part, 
or  for  the  refusal  to  engage  in  illegal  or 
dangerous  activities. 

3.  Section  708.^,  Scope,  is  revised  to 
read  as  follows: 

S708J    Scope. 

(a)  This  part  is  Applicable  to 
complaints  of  reprisal  filed  after  (the 
effective  date  of  tUe  final  rule]  that  stem 
from  disclosiues^  participations,  or 
refusals involvinghealth and  safety 
matters,  if  the  underlying  procurement 
contract  described  in  §  708.4  contains  a 
clause  requiring  compliance  with  all 
applicable  safety  land  health  regulations 
and  requirementi  bf  48  CFR  (DEAR) 
970.5204-2.  For  i  ill  other  complaints, 
this  part  is  applic  able  to  acts  of  reprisal 
when,  after  [the  eSiective  date  of  the 
final  rule],  a  clau$6  requiring 
compliance  with  (this  part  is  included  in 
the  underlying  procurement  contract. 

(b)  This  part  is  applicable  to 
employees  of  contractors  performing 
work  on  behalf  oi  DOE,  directly  related 
to  activities  at  DOE-owned  or  -leased 
sites,  unless  the  procedures  contained 
in  29  CFR  part  24,  "Procedures  for  the 
Handling  of  Discrimination  Complaints 
under  Federal  Employee  Protection 
Statutes,"  or  48  OFR  part  3,  "Federal 
Acquisition  Regulation;  Whistleblower 
Protection  for  Contractor  Employees 
(Ethics),"  are  applicable.  The 
procedures  of  tius  part  do  not  apply  to 
complaints  of  repitisal  stemming  from, 
or  relating  to,  disoimination  by 
contractors  on  a  p^sis  such  as  race, 
color,  religion,  s^,  age,  national  origin, 
or  other  similar  basis  not  specifically 
discussed  in  this  part.  The  protections 
afforded  by  this  part  are  not  applicable 
to  any  employee  Who,  acting  without 
direction  from  his  or  her  employer, 
deliberately  causes,  or  knowingly 
participates  in  th^jcommission  of,  any 
misconduct  set  forth  in  §  708.5  that  is 
the  subject  of  the  disclosure. 

(c)  For  complaints  not  covered  by 

§  708.5(a),  the  Dii^ctor,  for  good  cause 
shown,  may  accept  a  complaint  for 
processing  imder  this  part.  However,  in 
no  event  will  coverage  under  this  part 
be  extended  to  ei^bloyees  of  contractors 
over  whom  DOE  does  not  exercise 
enforcement  authority  with  respect  tp 
the  requirements  of  this  part.  A 
determination  by  the  Director  not  to 
accept  a  complaint  pursuant  to  this 


section  may  be  appealed  to  the 
Secretary. 

4.  Section  708.3,  Policy,  is  revised  to 
read  as  follows: 

S70e.3    Policy. 

(a)  It  is  the  policy  of  DOE  that 
employees  of  contractors  performing 
work  on  behalf  of  DOE  related  to 
activities  at  DOE-owned  or  -leased  sites 
should  be  able  to: 

(1)  Provide  infonnation  to  DOE,  to 
Congress,  to  other  governmental 
officials  who  have  responsibility  for  the 
oversight  of  the  conduct  of  operations  at 
DOE  sites,  or  to  their  contractors, 
concerning  substantial  violations  of  law, 
danger  to  health  and  safety,  or  matters 
involving  gross  mismanagement,  gross 
waste  of  funds,  or  abuse  of  authority; 

(2)  Participate  in  proceedings 
conducted  before  Congress  or  pursuant 
to  this  part;  and 

(3>Refuse  to  engage  in  illegal  or 
dangerous  activities,  without  fear  of 
contractor  reprisal. 

(b)  Contractor  employees  who  believe 
they  have  been  subject  to  such  reprisal 
may  sulnnit  their  complaints  to  DOE  for 
review  and  appropriate  administrative 
remedy  as  provided  in  §§  708.6  through 
708.11  of  this  part. 

5.  Section  708.4,  Definitions,  is 
amended  by  revising  the  definitions  for 
Contractor,  Director,  Employee  or 
employees,  and  Head  of  field  element; 
by  revising  the  definition  heading 
Discrimination  or  discriminatory  acts  to 
read  Discriminatory  acts  and  revising 
the  definition;  by  removing  the 
definition  for  Work  performed  on  site;  . 
and  by  adding  definitions  for  Deputy 
Inspector  General  for  Inspections,  and 
Secretary,  in  alphabetical  order  to  read 
as  follows: 

§708.4    DefinitkMis. 

*        •        •        •        * 

Contractor  means  a  seller  of  goods  or 
services  who  is  a  party  to  a  prociuement 
contract  as  follows: 

(1)  A  Management  and  Operating 
Contract  or  other  types  of  contracts  with 
DOE  involving  responsibility  for  the 
conduct  of  DOE  programs  or  the 
operation  of  DOE-owned  or  -leased 
facilities,  or 

(2)  Subcontracts  under  paragraph  (1) 
of  this  definition;  but  this  part  shall 
apply  to  such  subcontracts  only  with 
respect  to  work  involving  responsibility 
for  the  conduct  of  DOE  programs  or  the 
operation  of  DOE-owned  or  -leased 
facilities. 
***** 

Deputy  Inspector  General  for 
Inspections  means,  imless  otherwise 
indicated,  the  Deputy  Inspector  General 
for  Inspections.  Office  of  Inspector 


General,  or  any  official  to  whom  the 
Inspector  General  delegates  the 
functions  of  the  Deputy  Inspector 
General  for  Inspection  tmder  this  part. 

Director,  unless  otherwise  specified, 
means  the  Director  of  the  Office  of 
Employee  Concerns,  or  any  official  to 
whom  the  Director  of  the  Office  of 
Employee  Concerns  delegates  his  or  her 
functions  under  this  part. 

Discriminatory  act(s)  means  action(s) 
taken  by  a  contractor  with  respect  to 
employment,  e.g.,  discharge,  demotion, 
or  other  actions  with  respect  to  the 
employee's  compensation,  terms, 
conditions  or  privileges  of  employment, 
or  intimidation,  threats,  restraining, 
coercing  or  other  similar  negative  action 
taken  against  a  contractor  employee  by 
a  contractor,  as  a  result  of  the 
employee's  disclosure  of  information, 
participation  in  proceedings,  or  refusal 
to  engage  in  illegal  or  dangerous 
activities,  as  set  forth  in  §  708.S(a)  of 
this  part. 

Employee  or  employees  mean(s)  any 
per8on(s)  employed  by  a  contractor 
having  responsibility  for  the  conduct  of 
DOE  programs  or  the  operation  of  DOE- 
owned  or  -leased  facilities,  and  any 
pereon(s)  previously  employed  by  a 
contractor  if  such  prior  employee's 
complaint  alleges  that  employment  was 
terminated  in  violation  of  §  708.5. 

Head  of  Field  Element  means  an 
individual  who  is  the  manager  or  head 
of  a  DOE  operations  office  or  field  office 
or  any  offidal  to  whom  the  Head  of  the 
Field  Element  delegates  his  or  her 
functions  under  this  part. 
***** 

Secretary  means  the  Secretary  of 
Energy  or  any  official  to  whom  the 
Secretary  delegates  his  or  her  functions 
under  this  part. 

Subpart  B — Procedures 

6.  In  §  708.5.  Prohibition  against 
reprisals,  paragraphs  (a)  introductory 
text,  (a)(1)  and  (a)(3)(iii)  are  revised  to 
read  as  follows: 

§706.5    Prohibition  against  reprisals. 

(a)  A  E)OE  contractor  covered  by  this 
part  may  not  engage  in  discriminatory 
acts  as  defined  in  §  708.4  because  the 
employee  has — 

(1)  Disclosed  to  an  official  of  EKDE,  to 
a  member  of  Congress,  to  other 
governmental  officials  who  have 
responsibility  for  the  oversight  of  the 
conduct  of  operations  at  DOE  sites,  or  to 
the  contractor  (including  any  higher  tier 
contractor),  infonnation  that  the 
employee  reasonably  and  in  good  faith 
believes  evidences — 
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(i)  A  substantial  violation  of  any  law, 
rule,  or  resulation; 

(ii)  A  suostantial  and  specific  danger 
to  employees  or  public  health  or  safety: 
or 

(iii)  Fraud,  gross  mismanagement, 
gross  waste  of  funds,  or  abuse  of 
authority; 

^    (3)*** 

(iii)  The  employee,  within  30  days 
following  such  refusal,  discloses  to  an 
official  of  DOE,  a  member  of  Congress, 
a  government  official  who  has 
responsibility  for  the  oversight  of  the 
conduct  of  operati(His  at  the  DOE  site, 
or  the  contractor,  infonnation  regarding 
the  violation  or  dangerous  activity, 
policy,  or  practice,  and  explaining  why 
he  has  refused  to  participate  in  the 
activity. 
*        •        *        •        • 

7.  Section  708.6,  Filing  a  complaint, 
is  revised  to  read  as  follows: 

1708.6    Fling  a  complaint 

(a)  Who  may  file  a  complaint.  An 
employee  who  believes  that  he  or  she 
has  been  discriminated  against  in 
violation  of  this  part,  and  who  does  not 
have  a  statutory  right  to  raise  the  issue 
under  29  CFR  part  24,  "Procedures  for 
the  Handling  of  Discrimination 
Complaints  under  Federal  Employee 
Protection  Statutes,"  or  48  CFR  part  3, 
"Federal  Acquisition  Regulation: 
Whistleblower  Protection  for  Contractor 
Employees  (Ethics),"  or  has  not,  with 
respect  to  the  same  facts,  pursued  a 
remedy  available  under  State  or  other 
applicable  law,  including  binding 
arbitration  pursuant  to  a  collective 
bargaining  agreement,  may  file  a 
complaint  with  DOE  through  the  Head 
of  the  Field  Element  at  the  field 
organization  with  jurisdiction  over  the 
contract  under  which  the  complainant 
was  employed  or  with  the  Director  of 
the  Office  of  Employee  Concerns  with 
respect  to  a  contract  that  is  the 
responsibility  of  a  contracting  officer 
located  in  DOE  Headquarters.  The 
identity  of  an  employee  who  files  a 
complaint  under  this  part  cannot  be 
kept  confidential.  Two  copies  of  the 
complaint,  with  all  attachments,  must 
be  filed.  Within  15  days  of  receipt  of  a 
complaint,  the  Director  or  the  Head  of 
a  Field  Element,  shall  provide 
notification  of  the  filing  of  the 
complaint  and  a  statement  of  the  issues 
raised  in  the  complaint,  to  the 
contractor  or  person  named  in  the      ^ 
complaint. 

(b)  Content  of  complaint.  A  complaint 
filed  under  paragraph  (a)  of  this  section 
need  not  be  in  any  specific  form 
provided  it  is  signed  by  the  complainant 


and  contains  the  following:  a  statement 
setting  forth  specifically  the  nature  of 
the  alleged  discriminatory  act,  and  the 
disclosure,  participation  or  refusal 
giving  rise  to  such  act;  a  statement  that 
the  complainant  has  not,  as  described  in 
paragraph  (f)  of  this  section,  pursued  a 
remedy  available  under  State  or  other 
applicable  law;  and  an  affirmation  that 
all  tacts  contained  in  the  complaint  are 
true  and  correct  to  the  best  of  the 
complainant's  knowledge  and  belief. 

[c]  Affirmations  required.  The 
complaint  must  contain  a  statement 
affirming  that: 

(1)  All  attempts  at  resolution  through 
an  internal  company  grievance 
procedure  have  been  exhausted;  or 

(2)  The  company  grievance  procedure 
is  ineffectual  or  exposes  the 
complainant  to  contractor  reprisals;  or 

(3)  An»intemal  grievance  was  filed, 
but  a  final  decision  on  the  grievance  has 
not  been  issued  within  120  days  of  its 
filii^;  or 

(4rThe  company  has  no  such 
procedure. 

(d)  Factual  basis  for  affirmation.  The 
complaint  must  state  the  factual  basis 
for  such  affirmation;  and,  if  applicable, 
the  date  on  which  internal  company 
grievance  procedures  were  terminated 
and  the  reasons  for  termination.  A 
failure  to  provide  this  information  is  a 
basis  to  dismiss  the  complaint  for  lack 
of  jurisdiction  under  708.8(a)(5). 

(e)  Time  frame  for  fHing  a  complaint. 
A  complaint  filed  pursuant  to  paragraph 
(a)  of  this  section  must  be  filed  within 
90  days  alter  the  alleged  discriminatory 
act  occurred  or  within  90  days  after  the 
complainant  knew,  or  reasonably 
should  have  known,  of  the  alleged 
discriminatory  act,  whichever  is  later.  If 
a  complaint  is  not  filed  within  the  90- 
day  time  limit,  the  complainant  will  be 
provided  an  opportunity  to  show  a  good 
reason  for  the  delay.  In  cases  where  the 
employee  has  attempted  resolution 
through  internal  company  grievance 
procedures,  the  90-day  period  for  filing 
a  complaint  shall  be  tolled  during  such 
resolution  period  and  shall  not  again 
begin  to  run  until  the  day  following 
termination  of  such  dispute-resolution 
efforts,  or  120  days  after  the  filing  of  an 
internal  grievance  where  a  final 
decision  on  the  grievance  has  not  been 
issued,  whichever  is  sooner. 

(f)  Tolling  of  filing  deadline.  The 
limitations  period  specified  in 
paragraph  (e)  of  this  section  is 
suspended  upon  the  filing  of  a 
complaint  pursuant  to  State  or  other 
apphcable  law.  and  (he  mere  filing  of  a 
complaint  pursuant  to  State  or  other 
applicable  law  does  not  bar  the 
employee  fi-om  re-instituting  or  filing  a 
complaint  with  DOE  if  the  matter 


cannot  be  resolved  under  State  or  other 
applicable  law  due  to  a  lack  of 
jurisdiction.  For  purposes  of  this  part,  a 
complaint  is  deemed  to  have  been 
pursued  under  State  or  other  applicable 
law  if  the  employee  has,  pursuant  to 
proceedings  established  or  mandated  by 
State  or  other  applicable  law.  at  any 
time  prior  to,  or  concurrently  with,  the 
filing  of  a  complaint  with  DOE,  or  at  any 
time  during  the  processing  of  a 
complaint  filed  with  DOE.  filed  or 
submitted  a  timely  complaint,  or  other 
pleading  with  respect  to  that  same 
matter.  The  pursuit  of  a  remedy  under 
a  negotiated  collective  bargaining 
agreement  is  considered  to  be  the 
pursuit  of  a  remedy  through  internal 
company  grievance  procedures  and  not 
the  pursuit  of  a  remedy  under  State  or 
other  applicable  law.  However,  to  the 
extent  a  decision  is  rendered  in  binding 
arbitration,  pursuant  to  a  collective 
bargaining  agreement,  on  issues  related 
to  allied  reprisal  for  having  made 
disclosures  or  engaging  in  protected 
activities  covered  by  this  part,  such 
arbitration  decision  is  considered  to  be 
a  resolution  of  the  matter  under 
applicable  law. 

8.  Section  708.7  is  revised  to  read  as 
follows: 


1706.7   Acceptance  of  a  compWfit  and 
infofmai  reeoliition. 

(a)  Jurisdictional  detenninations.H)  If 
the  Head  of  Field  Element  has  cause  to 
believe  the  complaint  does  not  meet  the 
requirements  of  this  part,  or  for  other 
good  cause  does  not  merit  further 
review,  the  jurisdictional  detomination 
will  be  made  by  the  Director  in 
accordance  with  paragraphs  (a)(2) 
through  (5)  of  this  section.  Reasons  for 
dismissing  complaints  for  good  cause 
would  include  determinations  that  the 
facts,  as  allied  by  the  complainant,  do 
not  present  issues  for  which  relief  can 
be  granted  under  this  part;  the 
complaint  or  disclosure  is  frivolous,  on 
its  face  without  merit;  the  issues 
presented  have  been  rendered  moot;  or 
the  contractor  has  made  a  formal  offer 
to  provide  remedial  action  that  the 
complainant  has  requested  or  that  is 
equivalent  to  what  could  be  provided  as 
a  remedy  under  §  708.10(c)  as  an 
appropriate  resolution  of  the  complaint. 
The  Director  shall  have  the  authority  to 
issue  determinations  of  jurisdiction 
with  respect  to  complaints  filed  with 
the  Office  of  Employee  Concerns. 

(2)  The  Head  of  Field  Element,  within 
15  days  from  the  date  of  receipt  of  the 
complaint,  shall  request  a  determination 
from  the  Director  as  to  whether  attempts 
at  intormal  resolution  should  be 
undertaken  pursuant  to  this  part,  or  the 
complaint  should  be  dismissed  The 
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request  should  ioi:lude  a  statement  as  to 
the  basis  for  questioning  the 
jurisdictional  coveraee  of  the  complaint. 

(3)  If  the  Director  determines  to 
dismiss  the  comjplaint  summarily,  the 
complaint  shall  m  dismissed  and  the 
parties  notified  m  certified  mail  of  the 
specific  reasons  ror  such  dismissal.  If 
the  Director  determines  preliminarily 
that  there  is  juriaidiction,  he  or  she  shall, 
within  15  days  fijbm  the  date  he  or  she 
received  the  request  for  a  jurisdictional 
determination,  ^ladvise  the  Head  of  the 
Field  Element  aqq  return  the  complaint 
to  the  Head  of  the!  Field  Element  who 
shall  thereupon  have  30  days  to  attempt 
informal  resolution  of  the  complaint. 

(4)  Request  for  |  Review  of  dismissal  of 
complaint.  If  theiOirector  dismisses  a 
complaint  pursuant  to  paragraph  (a)(3) 
of  this  section,  th«  administrative 
process  is  terminated  unless  within  10 

*  calendar  days  of  receipt  of  the  notice  of 
dismissal  the  coi|iplainant  files  a 
written  request  fbf  review  by  the 
Secretary.  Copied  bf  any  request  for 
review  shall  be  served  by  the 
complainant  on  4]1  parties  by  certified 
mail,  and  the  Dinsictor  shall  promptly 
send  a  copy  to  thia  Secretary. 

(5)  If  the  Secretary  determines  that  the 
complaint  should  be  considered  further, 
the  Secretary  shajU  order  the  Director  or 
Head  of  the  Field  ^lement  to  reinstate 
the  complaint  and  resume  the 
administrative  process. 

(b)  Informal  resplution.  (1)  If  the 
complaint  is  witltln  the  jurisdiction  of 
this  part,  the  Dir^tor  or  the  Head  of 
Field  Element  shul  have  30  days  bom 
the  date  of  receipt!  of  a  complaint  in 
which  to  attempt  ftn  informal  resolution 
of  the  complaint.  To  this  end,  the 
Director  or  Head  of  Field  Element  may 
attempt  to  resolv^jthe  complaint 
through  various  Ajltemative  Dispute 
Resolution  technidues,  primarily  by 
encouraging  the  parties  to  engage  in 
mediation. 

(2)  If  informal  I'^olution  is  reached, 
the  Director  or  the  Head  of  Field 
Elemmt  shall  obtain  a  copy  of  the 
settlement  agreei^ilent  which  terminates 
the  complaint,  oi^  k  written  statement 
fi-om  the  complainant  withdrawing  the 
complaint.  The  agreement  or 
withdrawal  of  the  complaint  shall  be 
made  part  of  the  complaint  file,  with  a 
copy  provided  to  411  parties. 

(3)  If  informal  resolution  caimot  be 
reached,  the  Director  or  Head  of  Field 
Element  shall  advise  the  complainant  of 
his  or  her  right  tcj  ^ect  to  either  have 

a  copy  of  the  conjplaint  forwarded  to 
the  Deputy  Inspeaor  General  for 
Inspections  for  fi^ther  processing  in 
accordance  with  §708.8;  have  a  copy  of 
the  complaint  forwarded  to  the  E)irector 
of  the  Office  of  Heerings  and  Appeals 


for  processing  in  accordance  with 
§  708.9;  or  withdraw  his  or  her 
complaint. 

(4)  The  complainant,  within  10  days 
of  receipt  of  the  notice  of  a  right  to  make 
an  election  under  paragraph  {b)(3)  of 
this  section,  shall  indicate  his  or  her 
election  to  the  Director  or  the  Head  of 
the  Field  Element. 

(c)  The  Director  or  the  Head  of  the 
Field  Element  shall  advise  the  Deputy 
Inspector  General  for  Inspections  or  die 
Director  of  the  Office  of  Hearings  and 
Appeals,  of  the  election  within  5  days 
of  receipt  of  the  complainant's  response, 
and  shall  provide  a  copy  of  the 
complaint  to  the  appropriate  official  for 
further  processing.  A  copy  of  this 
notification  shall  also  be  provided  to  the 
complainant  and  the  contractor  named 
in  the  complaint. 

9.  Section  708.8  is  revised  to  read  as 
follows: 

I70BJ   AccaptMte*  o(  complaint  for 

(a)(1)  Following  receipt  of  notification 
from  the  Director  or  Head  of  Field 
Element  that  attempts  at  informal 
resolution  under  §  708.7  have  been 
unsuccessful,  and  that  the  complainant 
has  elected  to  have  the  complahit 
referred  in  accordance  with  this  section, 
the  Deputy  Inspector  General  for 
Inspections,  unless  he  or  she  declines  to 
conduct  an  inquiry,  may  direct  the 
conduct  of  an  inquiry  of  the  complaint. 

(2)  If  informal  resolution  is  reached 
while  an  inquiry  is  being  conducted  by 
the  Deputy  Inspector  General  for 
Inspections,  the  Director  or  the  Head  of 
Field  Element  shall  obtain  a  copy  of  the 
settlement  agreement  which  terminates 
the  complaint,  or  a  written  document 
from  the  complainant  referencing  a  final 
settlement  and  requesting  withdrawal  of 
the  complaint.  This  dociunent  shall  be 
made  part  of  the  file.  The  Deputy 
Inspector  General  for  Inspections  shall 
be  advised  in  writing  of  the  withdrawal 
of  the  complaint. 

0))[1)  Determination  not  to  conduct 
an  inquiry.  If  the  Deputy  Inspector 
General  for  Inspections  declhies  to 
process  a  complaint  for  inquiry,  either 
after  an  initial  review  of  the  complaint 
or  based  upon  information  acquired 
during  the  inquiry  of  a  complaint,  the 
Deputy  Inspector  General  of  Inspections 
shall  notify  the  complainant  and 
contractor,  by  certified  mail  or  by 
personal  service,  that  an  inquiry  into  the 
complaint  will  no  longer  be  pursued  by 
that  office  and  that  the  complainant  has 
the  right  to  request  a  hearing  on  the 
complaint  in  accordance  with  the 
provisions  of  §  708.9.  A  copy  of  such 
notice  declining  to  pursue  an  inquiry 
shall  be  sent  to  the  Director  of  the  Office 


of  Hearings  and  Appeals,  and  the 
Director  of  the  Office  of  Employee 
Concerns  or  the  Head  of  Field  Element, 
as  appropriate.  Requests  for  a  hearing 
under  this  paragraph  must  be  filed  with 
the  Director  of  the  Office  of  Hearings 
and  Appeals  within  15  days  of  the 
receipt  of  the  determination  of  the 
Deputy  Inspector  General  for 
Inspections  that  an  inquiry  will  not  be 
conducted  or  continued.  Copies  of  any 
request  for  a  hearing  shall  be  served  by 
the  complainant  on  all  parties  by 
certified  mail. 

(2)  The  authority  of  the  Deputy 
Inspector  General  for  Inspections  to 
make  the  determination  not  to  pursue 
an  inquiry  is  wholly  independent  from 
jurisdictional  determinations  made  by 
the  Director,  Heads  of  Field  Elements,  or 
the  Secretary.  Such  a  determination  by 
the  Deputy  inspector  General  for 
Inspections  is  not  subject  to  review  by 
the  Office  of  Hearings  and  Appeals  or 
appealable  to  the  Secretaiy. 

fc)  Conducting  an  inquiry — obtaining 
information.  In  conducting  an  inquiry 
under  this  part,  the  inspector,  for  the 
purpose  of  determining  whether  a 
violation  of  §  708.5  has  occurred,  may 
enter  and  inspect  places  and  records 
(and  make  copies  thereof),  may  question 
perscms  alleged  to  have  been  involved 
in  discriminatory  acts  and  other 
employees  of  the  charged  contractor, 
may  taike  sworn  statements,  as  deemed 
necessary,  and  may  require  the 
production  of  any  documentary  or  other 
evidence  deemed  necessary.  At 
interviews  conducted  on  behalf  of  the 
Deputy  Inspector  General  for 
Inspections  under  this  part,  the  person 
being  interviewed  shall  have  the  right  to 
be  represented  by  a  person  of  his  or  her 
own  choosing.  Parties  to  the  complaint 
do  not  have  an  independent  right  to  be 
present  at  such  interviews.  The 
contractor  shall  cooperate  fully  with  the 
inspector  in  making  available 
employees  and  all  pertinent  evidence. 

(d)  Confidentiality.  The  identity  of  a 
person,  other  than  the  complainant, 
requesting  confidentiality  shall  not  be 
released  by  the  Office  of  Inspector 
General  unless  the  Inspector  General 
determines  that  it  is  unavoidable.  The 
inspector  shall  advise  the  person  to 
whom  confidentiality  is  granted  that 
such  a  grant  of  confidentiality  is  limited 
to  mean  that  the  Office  of  Inspector 
General  will  not  disclose  his  or  her 
identity  as  the  source  of  information  to 
anyone  outside  the  Office  of  Inspector 
General,  as  required  by  statute,  or  as 
determined  by  the  Inspector  General  to 
be  unavoidable. 

(e)  Reports  of  inquiry.  Upon 
completion  of  an  inquiry,  the  Deputy 
Inspector  General  for  Inspections  shall 
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issue  a  Report  of  Inquiry  that  shall 
present  the  findings  reached  by  the 
Deputy  Inspector  General  for 
Inspections  resulting  from  the  conduct 
of  the  inquiry.  The  Report  of  Inquiry 
may  also  contain  recommendations  for 
remedial  action,  where  appropriate, 
consistent  with  the  remedies  available 
under  §§  708.10(c)  and  708.11(c).  The 
Deputy  Inspector  General  for 
Inspections  shall  provide  the  Report  of 
Inquiry  to  the  parties  involved  by 
certified  mail,  or  by  personal  service, 
and  provide  a  copy  to  the  Director  of  the 
Office  of  Hearings  and  Appeals. 

(f)  If  a  Report  of  Inquiry  nas  not  been 
issued  within  240  days  of  the  date  the 
Deputy  Inspector  General  for 
Inspections  was  advised  by  the  Director 
or  Head  of  the  Field  Element  that 
attempts  at  informal  resolution  were 
unsuccessful,  the  complainant  may 
request  a  hearing  in  accordance  with 
§  708.9.  When  a  complainant  exercises 
his  or  her  right  to  request  a  hearing 
under  this  section,  the  Deputy  Inspector 
General  for  Inspections  vwU  usually 
terminate  any  activities  related  to  the 
inquiry  being  conducted  on  that 
complaint. 

10.  Section  708.9,  Hearing,  is  revised 
to  read  as  follows: 

S  706.9    HMring. 

(a)  Request  for  a  hearing.  (1)  Within 
15  days  of  receipt  of  notification  of  his 
or  her  right  to  elect  to  proceed  to  a 
hearing  if  informal  resolution  efforts  are 
not  successful,  pursuant  to  §  708. 7(b)(3), 
a  complainant  may,  in  writing  to  the 
director  of  the  Office  of  Hearings  and 
Appeals,  request  a  hearing. 

(2)  Within  15  days  of  receipt  of  the 
Report  of  Inquiry,  a  party  may,  in 
writing  to  the  Director  of  the  Office  of 
Hearings  and  Appeals,  request  a  hearing 
on  the  complaint.  If  a  request  for  a 
hearing  is  not  submitted  by  either  party 
after  the  Deputy  Inspector  General  for 
Inspections  has  completed  an  inquiry, 
the  Director  of  the  Office  of  Hearings 
and  Appeals  shall  issue  an  initial 
agency  decision  pursuant  to  §708.10. 

(3)  A  complainant  may,  in  writing  to 
the  Director  of  the  Office  of  Hearings 
and  Appeals,  request  a  hearing  on  the 
complaint  within  15  days  of  receipt  of 
a  notification  of  a  decision  by  the 
Deputy  Inspector  General  for 
Inspections  not  to  open  or  continue  an 
inquiry.  If  a  hearing  is  not  requested,  the 
Director  of  the  Office  of  Hearings  and 
Appeals  shall  dismiss  the  complaint. 

(4)  A  complainant  may,  in  writing  to 
the  Director  of  the  Office  of  Hearings 
and  Appeals,  request  a  hearing  if  a 
Report  of  Inquiry  has  not  been  issued 
within  240  days  of  the  date  the  Deputy 
Inspector  General  for  Inspections  was 


advised  by  the  Director  or  Head  of  the 
Field  Element  of  the  complainant's 
election  to  request  an  inquiry,  pursuant 
to  §  708.7(b)(3),  after  attempts  at 
informal  resolution  were  unsuccessful. 

(b)  If  a  request  for  a  hearing  is  filed, 
the  Director  of  the  Office  of  Hearings 
and  Appeals  shall  appoint,  as  soon  as 
practicable,  a  Hearing  Officer  to  conduct 
a  hearing.  Hearings  will  normally  be 
held  at  or  near  the  appropriate  DOE 
field  organization,  within  90  days  bx)m. 
the  date  the  complaint  file  is  received 
by  the  Hearing  Officer  unless  the 
Hearing  Officer  determines  that  another 
location  would  be  more  appropriate,  or 
unless  the  complaint  is  earher  settled  by 
the  parties.  The  Hearing  Officer  may,  at 
his  or  her  discretion,  recommend  to  the 
parties  that  they  attempt  informal 
resolution  of  the  complaint,  through 
various  Alternative  Dispute  Resolution 
techniques,  including  mediation,  prior 
to  the  conduct  of  the  hearing. 

(c)(1)  Requests  for  discovery.  Upon 
the  request  of  a  party,  the  Hearing 
Officer  may  order  discovery  based  upon 
a  showing  that  the  requested  discovery 
is  designed  to  produce  evidence  that 
will  materially  advance  the  proceeding. 
The  parties  may  engage  in  reasonable 
discovery  regarding  any  matter,  not 
privileged,  that  is  relevant  to  the  subject 
matter  of  the  complaint.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  things  or  permission  to 
enter  upon  land  or  other  property,  for 
inspection  and  other  purposes;  and 
requests  for  admission. 

(2)  Hearing  procedures.  In  all 
proceedings  under  this  part,  the  parties 
shall  have  the  right  to  be  represented  by 
a  person  of  their  own  choosing.  Formal 
rules  of  evidence  shall  not  apply,  but 
shall  be  used  as  a  guide  for  application 
of  procedures  designed  to  assure 
production  of  the  most  probative 
evidence  available.  The  Hearing  Officer 
may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitious.  The  Hearing  Officer  is 
specifically  prohibited  fi-om  initiating  or 
otherwise  engaging  in  ex  parte 
discussions  on  a  complaint  matter  at 
any  time  during  the  pendency  of  the 
complaint  proceeding  under  this  part. 

(d)  Burdens  of  proof  The  complainant 
shall  have  the  burden  of  establishing  by 
a  preponderance  of  the  evidence  that 
there  was  a  disclosure,  participation,  or 
refusal  described  imder  §  708.5.  and  that 
such  act  was  a  contributing  factor  in  the 
alleged  discriminatory  action(s)  taken  or 
intended  to  be  taken  against  the 
complainant.  Once  the  complainant  has 
met  this  burden,  the  burden  shall  shift 


to  the  contractor  to  prove  by  clear  and 
convincing  evidence  that  it  would  have 
taken  the  same  action(s)  absent  the 
complainant's  disclosure,  participation, 
or  refusal. 

(e)  Testimony.  Testimony  of  witnesses 
shall  be  given  under  oath  or  affirmation, 
and  the  witnesses  shall  be  subject  to 
cross-examination.  Witnesses  shall  be 
advised  of  the  applicability  of  18  U.S.C. 
1001  and  1621.  dealing  with  the 
criminal  penalties  associated  with  false 
statements  and  perjury. 

(f)  Subpoenas.  The  Hearing  Officer 
may  subpoena  witnesses  to  attend  the 
Hearing  on  behalf  of  either  party,  or  for 
the  production  of  specific  documents  or 
other  physical  evidence,  provided  a 
showing  of  the  necessity  for  such 
witness  or  evidence  has  been  made  to 
the  satisfaction  of  the  Hearing  Officer. 

(g)  Recording  of  hearings.  All  hearings 
shall  be  mechanically  or 
stenographically  reported.  All  evidence 
upon  which  the  Hearing  Officer  relies 
for  the  recommended  decision  under 

§  708.10(b)  shall  be  contained  in  the 
transcript  of  testimony,  either  directly 
or  by  appropriate  reference.  All  exhibits 
and  other  pertinent  documents  or 
records,  either  in  whole  or  in  material 
part,  introduced  as  evidence,  shall  be 
marked  to  identification  and 
incorporated  into  the  record. 

(h)  Post-hearing  submissions.  Any 
party,  upon  request,  may  be  allowed  a 
reasonable  time  to  file  with  the  Hearing 
Officer  a  brief  or  statement  of  fact  or 
law.  A  copy  of  any  such  brief  or 
statement  shall  be  filed  with  the  Hearing 
Officer  and  shall  be  served  by  the 
submitting  party  upon  each  other  party. 
The  parties  may  make  oral  closing 
arguments,  but  post-hearing  briefs  will 
only  be  permitted  at  the  direction  of  the 
Hearing  Officer.  When  permitted,  any 
such  brief  shall  be  hmited  to  the  issue 
or  issues  specified  by  the  Hearing 
Officer  and  shall  be  due  within  the  time 
prescribed  by  the  Hearing  Officer. 

(i)  At  the  request  of  any  party,  the 
Hearing  Officer  may,  at  his  or  her 
discretion,  extend  the  time  for  any 
hearing  held  pursuant  to  this  §  708.9. 
Additionally,  the  Hearing  Officer  may, 
at  the  request  of  any  party,  or  on  his  or 
her  own  motion,  dismiss  a  claim, 
defense,  or  party  and  make  adverse 
findings — 

(1)  Upon  the  failure  without  good 
cause  of  any  party  or  his  or  her 
representative  to  attend  a  hearing;  or 

(2)  Upon  the  failure  of  any  party  to 
comply  with  a  lawful  order  of  the 
Hearing  Officer. 

(j)  In  any  case  where  a  dismissal  of  a 
claim,  defense,  or  party  is  sought,  the 
Hearing  Officer  shall  take  such  action  as 
is  appropriate  to  rule  on  the  dismissal, 
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which  may  incluqe  an  order  dismissing 
the  claim,  defensiei,  or  party.  An  order 
dismissing  a  clain),  defense,  or  party 
may  be  appealed  tb  the  Secretary  for 
reconsideration  \  f  ithin  15  days  of  the 
dismissal  order. 

11.  Section  70(  .10  is  revised  to  read 
as  follows: 

706.10  InitM  and  fl  r  el  agency  dedsioii. 

(a)  If  a  hearing  1 1  not  requested,  the 
Director  of  the  Oi  See  of  Hearings  and 
Appeals,  within  ^  days  of  expiration  of 
the  time  set  forth!  ^  §  708.9(a)  for 
request  of  a  hearing,  shall  issue  an 
initial  agency  decision  based  upon  the 
record,  whidi  decision  shall  be  served 
upon  the  parties  \*f  certified  mail.  The 
initial  agency  de<^sion  shall  contain 
appropriate  findings,  conclusions,  and 
an  order,  and  shaiu  set  forth  the  factual 
basis  for  each  and  every  finding  with 
respect  to  each  alleged  discriminatory 
act.  In  making  such  findings,  the 
Director  of  the  Office  of  Hearings  and 
Appeals,  may  rely  upon,  but  shall  not  be 
bound  by,  the  findings  contained  in  the 
Report  of  Inquiry,  The  burdens  of  proof 
set  forth  in  §  708.9(d)  are  applicable  to 
decisions  made  uUder  this  paragraph. 

(b)  If  a  hearing  has  been  held,  the 
Hearing  Officer  shbll  issue  an  initial 
agency  decision  within  60  days  after  the 
receipt  of  the  transcript  of  the  hearing 
or  within  60  days  after  receipt  of  any 
post-hearing  briefs  or  other  information 
permitted  under  ||708.9(h),  whichever 
is  later.  The  initial  agency  decision  shall 
contain  appropri^^  findings, 
conclusions,  and  «n  order,  and  shall  set 
forth  the  factual  iMsis  for  each  and  every 
finding  with  respptt  to  each  alleged 
discriminatory  act.  In  making  such 
findings,  the  Hearing  Officer  may  rely 
upon,  but  shall  nra  be  bound  by,  the 
findings  containeid  in  the  Report  of 
Inquiry.  The  Hearing  Officer  shall 
promptly  serve  th9  initial  agency 
decision  upon  all!  parties  to  the 
proceeding  by  cemfied  mail,  and  send 

a  copy  of  the  initial  agency  decision  to 
the  Deputy  Inspector  General  for 
Inspections.         1 1 

(c)  The  initial  oBJency  decision  shall 
award  such  reliefj^s  is  necessary  to 
abate  the  violatioh;  including,  but  not 
limited  to,  an  awa^  of  reinstatement, 
transfer  preferencje,  back  pay,  and 
reimbursement  to  ihe  (fomplainant  up  to 
the  aggregate  amcjiint  of  all  reasonable 
costs  and  expenses  (including  attorney 
and  expert-witneS$  fees)  reasonably 
incurred  by  the  co  nplainant  in  bringing 
the  complaint  upo  i  which  the  decision 
was  issued. 

(1)  If  the  initial 
contains  a  determiihation  that  the 
complaint  is  withUut  merit,  it  shall  also 
include  a  notice  s  t  iting  that  the  decision 
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shall  become  the  final  decision  of  DOE 
denying  the  complaint  unless,  within  15 
days  of  its  receipt,  a  vtrritten  request  for 
review  by  the  Secretary  is  filed  with  the 
Director  of  the  Office  of  Hearings  and 
Appeals.  Copies  of  any  request  for 
review  shall  be  served  by  die  requesting 
party  upon  all  parties. 

(2)  If  the  initial  agency  decision 
contains  a  determination  that  a  violation 
of  §  708.5  has  occurred,  it  shall  also 
include  an  appropriate  order  to  the 
contractor  to  abate  the  violation  and  to 
provide  the  complainant  with  relief,  as 
well  as  notice  to  the  parties  that  the 
decision  shall  become  the  final  decision 
of  DOE  unless,  within  15  days  of  its 
receipt,  a  written  request  for  review  by 
the  Secretary  is  filed  with  the  Director 
of  the  Office  of  Hearings  and  Appeals. 
Copies  of  any  request  for  review  shall  be 
served  by  the  requesting  party  upon  all 
parties  by  certified  mail. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  section,  if  the 
agency  decision  contains  a 
determination  that  a  violation  of  §  708.5 
has  occurred,  it  may  contain  an  order 
requiring  the  contractor  to  provide  the 
complainant  with  interim  relief, 
including  but  not  limited  to 
reinstatement,  pending  the  outcome  of 
any  request  for  review.  This  paragraph 
shall  not  be  construed  to  require  the 
payment  of  any  monetary  award  before 
the  DOE  decision  is  final. 

(d)  If  a  request  for  review  of  the  initial 
agency  decision  is  not  filed  pursuant  to 
paragraphs  (c)(1)  or  (2)  of  this  section, 
the  Director  of  the  Office  of  Hearings 
and  Appeals,  shall  notify  the  parties  by 
certified  mail  that  the  initial  agency 
decision  is  the  final  agency  decision.  A 
copy  of  the  notification  shall  be  sent  to 
the  Director  or  the  Head  of  the  Field 
Element,  as  appropriate. 

12.  Section  708.11  is  revised  to  read 
as  follows: 

S  706.1 1    Secretarial  review  and  final 
decision.  . 

(a)  Upon  receipt  of  a  request  for 
review  of  an  initial  agency  decision  by 
the  Secretary,  the  Director  of  the  Office 
of  Hearings  and  Appeals  shall  forward 
the  request,  along  with  the  entire  record, 
to  the  Secretary. 

(b)  Within  60  days  after  the  Director 
of  the  Office  of  Hearings  and  Appeals 
has  sent  the  record  in  a  case  to  the 
Secretary,  the  Secretary  shall  either 
direct  further  processing  of  the 
complaint  or,  pursuant  to  paragraph  (c) 
or  (d)  of  this  section,  issue  a  final 
decision,  based  on  the  record,  including 
the  Report  of  Inquiry.  The  final  decision 
shall  be  forwarded  by  the  Secretary  to 
the  Director  of  the  Office  of  Hearings 


and  Appeals  who  shall  serve  it  upon  all 
parties  by  certified  mail. 

(1)  If  the  Secretary  determines  that 
further  processing  of  the  complaint  is 
necessary,  the  Secretary  will  return  the 
case  to  the  Director  of  the  Office  of 
Hearings  and  Appeals  for  appropriate 
action. 

(2)  Except  to  the  extent  prohibited  by 
law,  regulation,  or  Executive  Order,  all 
parties  wrill  be  provided  copies  of  any 
information  compiled  as  a  residt  of 
actions  taken  under  paragraph  (b)(1)  of 
this  section. 

(c)  If  the  Secretary  determines  that  a 
violation  of  §  708.5  has  occurred,  the 
Secretary  shall  issue  a  final  decision 
and  shall  instruct  the  Director  of  the 
Office  of  Hearings  and  Appeals  to  take 
appropriate  action  to  implement  that 
decision  in  accordance  with  §  708.12. 
The  Secretary  may  provide  such  relief 
as  is  necessary  to  abate  the  violation, 
including,  but  not  limited  to,  an  award 
of  reinstatement,  transfer  preference, 
back  pay,  and  reimbursement  to  the 
complahiant  up  to  the  aggregate  amount 
of  all  reasonable  costs  and  expenses 
(including  attorney  and  expert-witness 
fees)  reasonably  incurred  by  the 
complainant  in  bringing  the  complaint 
upon  which  the  decision  was  issued  or 
such  other  reUef  as  is  deemed  necessary 
to  abate  the  violation  and  provide  the 
complainant  with  relief. 

(d)  If  the  Secretary  determines  that  the 
party  charged  has  not  committed  a 
discriminatory  act  in  violation  of 

§  708.5,  the  Secretary  shall  so  notify  the 
Director  of  the  Office  of  Hearings  and 
Appeals  and  issue  a  final  decision 
dismissing  the  complaint.  If  the 
Secretary  determines  that  there  has  been 
no  discrimination,  the  complainant 
shall  not  receive  reimbursement  for  the 
costs  and  expenses  provided  in 
paragraph  (c)  of  this  section. 

13.  Section  708.12,  Implementation  of 
decision,  is  revised  to  read  as  follows: 

§  706.12    Implementation  of  decision. 

(a)  Upon  receipt  of  the  final  decision 
of  the  Secretary  under  §  708.11,  or  if  the 
initial  agency  decision  becomes  the 
final  decision  pursuant  to  §  708.10(c)  (1) 
or  (2),  the  Director  of  the  Office  of 
Hearings  and  Appeals  shall  serve  the 
final  decision  upon  all  parties  by 
certified  mail,  and  upon  the  head  of  the 
program  or  field  office  with  jurisdiction 
over  the  contract  imder  which  the 
complainant  was  employed.  The  DOE 
official  so  served  shall  take  all  necessary 
steps  to  implement  the  final  decision. 

(b)  For  purposes  of  sections  6  and  7 
of  the  Contract  Disputes  Act  (41  U.S.Q 
605  and  606),  a  decision  implemented 
by  DOE  pursuant  to  this  part  shall  not 
be  considered  a  "claim  by  the 
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government  against  a  contractor"  or  "a 
decision  by  the  contracting  officer." 
However,  a  contractor's  disagreement, 
and  refusal  to  comply,  with  a  final 
decision  under  this  part  could  result  in 
the  contracting  officer's  decision  to 
disallow  certain  costs  or  terminate  the 
contract  for  default.  In  such  case,  the 
contractor  could  file  a  claim  under  the 
disputes  procedures  of  the  contract. 

(FR  Doc.  98-80  Filed  1-2-98;  8:45  am) 
BlUmO  COOE  MS0-01-P 


DEPARTMENT  OF  ENERGY 
48  CFR  Parts  922, 952,  and  970 

RIN  1991-AB36 

Acquisition  regulaflon;  Department  of 
Energy  Management  and  Operating 
Contracts 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  PEAR)  to  implement  a 
recommendation  of  its  Department-wide 
contract  reform  initiative  concerning 
costs  in  whistleblower  actions.  The 
effect  of  the  rule,  when  finalized,  will  be 
to  clarify  those  costs  that  are  allowable 
and  those  that  are  unallowable  in 
processing  whistleblower  cases. 
DATES:  Written  comments  should  be 
forwarded  no  later  than  March  6. 1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  P.  Devers  Weaver,  Office  of 
Policy  (HR-51).  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0705, 
facsimile  202-586-0545. 
FOR  FURTHER  INFORMATKM  CONTACT. 
P.  Devers  Weaver.  Office  of  Policy  (HR- 
51),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0705,  telephone 
202-586-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Section-by-Section  Analysis 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12612 

B.  Review  Under  Executive  Order  12866 
C  Review  Under  Executive  Order  12988 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  the  Regulatory  Flexibility 
Act 

G.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 


H.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

IV.  Opportimities  for  Public  Comment 

V.  Opportunity  for  Public  Hearing 

I.  Background 

An  action  item  under  the 
Department's  ConU-act  Reform  Team 
Report  was  the  development  of  an 
explicit  policy  concerning  the 
allowability  of  defense  costs  in 
"whistleblower"  cases.  On  October  17, 
1994,  the  Secretary  of  Energy  publicly 
released  and  solicited  comments  on  a 
set  of  proposals  concerning 
whistleblower  reforms.  These  proposals 
were  designed  to  strengthen  the  ability 
of  the  Department's  federal  and 
contractor  employees  to  raise  concerns 
relating  to  waste,  fraud  and  abuse; 
environment,  safety  and  health;  and 
other  matters.  One  of  these  proposals 
called  for  the  development  of  provisions 
to  limit  the  Department's 
reimbursement  of  contractor  litigation 
costs  in  whistleblower  cases.  This 
rulemaking  contains  a  new  clause.  Costs 
Associated  with  Whistleblower  Actions, 
which  is  a  proposal  for  implementation 
of  the  contractor  employee 
whistleblower  reform  initiative  in  the 
Department's  contracting  activities. 

II.  Section-by-Section  Analysis 

Section  922.7101  and  subsection 
952.222-70  are  amended  to  add  a  new 
clause  prescription. 

Section  970.3103,  Contract  clauses,  is 
amended  to  add  a  new  paragraph  (e)  to 
prescribe  the  use  of  the  new  clause. 

Section  970.5204-13.  Allowable  costs 
and  fixed-fee  (management  and 
operating  contracts),  is  amended  to  add 
a  new  paragraph  (e)(3 ). 

Section  970.5204-14.  Allowable  costs 
and  fixed-fee  (support  contracts),  is 
amended  to  add  a  new  paraKraoh 
(e)(3_).  f      ^  i' 

Section  970.5204-XX,  Costs 
Associated  with  Whistleblower  Actions, 
is  added. 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,". 52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 


policy  action.  The  Department  has 
determined  that  this  proposed  rule  will 
not  have  a  substantial  direct  effect  on 
the  institutional  interests  or  traditional 
functions  of  States. 

B.  Review  Under  Executive  Order  12866 
This  regulatory  action  has  been 

determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (0MB). 

C.  Review  Under  Executive  Order  12988 
With  respect  to  the  review  of  existing 

regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Qvil  Justice 
Refonn."  61  FR  4729  (February  7. 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  Uie  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
urueasonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  the  proposed  regulations  meet 
the  relevant  standards  of  Executive 
Order  12988. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Departinent  has 
established  guideUnes  for  its 
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compliance  witU  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321.  et  seq.]. 
Pursuant  to  Appiendix  A  of  subpart  0  of 
10  CFR  part  102i»  National 
Environmental  Policy  Act  Implementing 
Procedures  (Categorical  Exclusion  A6), 
the  Department  has  determined  that  this 
proposed  rule  is  categorically  excluded 
firom  the  need  to  prepare  an 
environmental  impact  statement  or 
environmental  assessment. 

E.  Review  Unde/i  Uie  Paperwork 
Reduction  Act     I 

No  new  infonaation  collection  or 
recordkeeping  rdqiurements  are 
imposed  by  this  proposed  rule. 
Accordii^y,  no  pffice  of  Management 
and  Budget  cleaiWn  is  required  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501,^  seq.). 

F.  Review  Under  ute  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  60i,  et  seq.,  which 
requires  preparation  of  a  regulatory 
flexibility  analysii^  for  any  mle  that  is 
likely  to  have  a  Significant  economic  . 
impact  on  a  subaittintial  number  of  small 
raitities.  This  prq^osed  nde  is  int«ided 
to  provide  poUcitalB  for  the  Department 
of  Energy's  management  and  operating 
contractors,  whatenerally  have  been 
large  businesses.!  While  this  requirement 
will  flowdown  to  isubcontractors,  it  is 
anticipated  that  they  generally  will  be 
cost-reimbiusement  type  subcontracts. 
Based  on  this  review  the  Department 
certifies  that  thisj  proposed  mle  will  not 
have  a  significant  ieconomic  impact  on 
a  substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibiUty 
analysis  has  been  prepared. 

G.  Review  Undei\  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  \\ 

As  required  byl  i  U.S.C  801,  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  5  U.S.C. 
801.  The  report  wfU  state  that  it  has 
been  determinedjtbat  the  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(3).  II 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  i^*-i)  generally 
requires  a  Federal 'agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  only  ajRects  private  sector 


entities,  and  the  impact  is  less  than 
$100  million. 

IV.  Opportunities  for  Public  Comment 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  DEAR 
amendments  set  forth  in  this  proposed 
rule.  Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section,  bi 
addition,  it  is  requested  that  you 
provide  a  copy  of  your  comments  on  a 
WordPerfect  6.1  or  ASCII  diskette.  All 
comments  received  will  be  available  for 
public  inspection  upon  request.  All 
written  comments  received  on  or  before 
the  date  specified  in  the  beginning  of 
this  proposed  rule  and  all  other  relevant 
informaticm  will  be  considered  by  the 
Department  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  whidi  may  be 
exempt  from  pubhc  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  whidi  the 
information  claimed  to  be  confidential 
has  been  deleted.  The  Department 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination.  The  Department's 
generally  applicable  procediues  for 
handling  information  which  has  been 
submitted  in  a  document  and  may  be 
exempt  from  public  disclosure  are  set 
forth  in  10  CFR  1004.11. 

V.  Opportunity  far  Public  Hearing 

The  Department  has  concluded  that 
this  rule  does  not  involve  any 
significant  issues  of  law  or  fact. 
Therefore,  consistent  with  42  U.S.C. 
7191  and  5  U.S.C.  553,  the  Department 
has  not  scheduled  a  pubhc  hearing. 
However,  upon  the  receipt  of  a  written 
request  received  at  the  address  in  the 
ADDRESSES  section  near  the  beginning 
of  this  rule  on  or  before  January  20, 
1998  a  pubhc  hearing  on  the  proposed 
rule  will  be  scheduled  in  the  Forrestal 
Building,  Washington,  DC.  The  date, 
time,  and  exact  place  of  the  hearing  and 
procedures  governing  the  conduct  of  the 
hearing  will  be  published  in  advance  in 
the  Federal  Register. 

List  of  Subjects  in  48  CFR  Parts  922, 
952,  and  970 

Government  procurement. 

Issued  in  Washington,  D.C,  on  December 
22, 1997. 

Federioo  Fsna, 

Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  9  of  Title  48  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  The  authority  citation  for  Parts  922 
and  952  continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

2.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

AntbarMy:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act. 
Public  Law  95-91  (42  U.S.C  7254). 

PART  922-APPUCATK)N  OF  LABOR 
LAWS  TO  QOVERNMENT 
ACQUISmON 

{•22.7101    [Amwided] 

3.  The  heading  of  Section  922.7101  is 
revised  to  read  "Clauses,"  the  existing 
text  is  designated  "(a)"  and  a  paragraph 
(b)  is  added  as  follows: 


922.7101 

(b)  The  contracting  ofiicer  shall  insert 
the  clause  at  970.5204-XX,  Costs 
Associated  with  Whistleblower  Actions, 
in  cost  reimbursement  type  contracts 
that  involve  wori(  to  be  performed  on- 
site  at  a  DOE-owned  or  -leased  faciUty. 
The  contracting  officer  may  amend  the 
■clause  by  deleting  references  to  clauses 
appUcable  only  to  management  and 
operating  contracts. 

PART  952— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

962.222-70    [Amended] 

4.  Subsection  952.222-70  is  amended 
by  designating  the  existing  text  as  "(a)" 
and  adding  a  paragraph  (b)  as  follows: 

962^-70   WhMtobkMwer  protection  for 
Gonhaciot  wnployaas. 

(b)  As  prescribed  in  922.7101,  insert 
the  clause  at  970.5204-XX,  Costs 
Associated  with  Whisdeblower  Actions, 
in  cost  reimbursement  type  contracts  for 
work  to  be  performed  on-site  at  a  DOE- 
owned  or  -leased  facility.  The 
contracting  officer  may  amend  the 
clause  by  deleting  references  to  clauses 
applicable  only  to  management  and 
operating  contracts. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

•70.3103    [AmendMl] 

5.  Section  970.3103,  Contract  clauses, 
is  amended  to  add  the  following 
paragraph  (e): 

•70.3103    ContTMt  clauses. 

*        •        *        •        • 

(e)  The  contracting  officer  shall  insert 
the  clause  at  970.5204-XX,  Costs 
Associated  with  Whistleblower  Actions, 
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in  cost  reimbursement  type  contracts  for 
the  management  and  operation  of  a  DOE 
facility  or  for  work  to  be  performed  on- 
site  at  a  EHDE-owned  or  -leased  facility. 

9705204-13    [Amended] 

6.  In  subsection  970.5204-13, 
Allowable  costs  and  fixed-fee 
(management  and  operating  contracts), 
the  parenthetical  date  following  the 
clause  title  is  revised  and  a  paragraph 
(e){3 — )  is  added  as  follows: 

970.5204-13    A  liowabte  costs  and  fixed-fee 
(management  and  operating  contracts). 

*        •        •        *        • 

ALLOWABLE  COSTS  AND  HXED-FEE 
(MANAGEMENT  AND  OPERATING 
CONTRACTS)  (XXX  and  XXXX) 
»        •        *        *        * 

(e)  *   •   • 

(3 )  Costs  incurred  in  connection 

with  any  employee  action,  as  provided 
in  the  clause  entitled  "Costs  Associated 
with  Whistleblower  Actions." 

970.5204-14    [Amended]      - 

7.  In  subsection  970.5204-14, 
Allowable  costs  and  fixed-fee  (support 
contracts),  the  parenthetical  date 
following  the  clause  title  is  revised  and 
a  paragraph  (e)(3_J  is  added  as  follows: 

970.5204-14    Allowable  costs  and  fixed-fee 
(support  contracts). 

•  •        •        •        • 

ALLOWABLE  COSTS  AND  FTXED-FEE 
(SUPPORT  CONTRACTS)  (XXX  and 
XXXX) 

*  •        *        •        » 

(e)  •  *  • 

(3 )  Costs  incurred  in  connection 

with  any  employee  action,  as  provided 
in  the  clause  entitled  "Costs  Associated 
with  Whistleblower  Actions." 

970.52    [Amended] 

8.  970.5204-XX,  Costs  Associated 
with  Whistleblower  Actions,  is  added  to 
read  as  follows: 

970.5204-XX    Costs  Associated  witt) 
WhisttobkMwer  Actions 

As  prescribed  in  970.3103(e),  insert 
the  following  clause. 


CX)STS  ASSOCIATED  WITH 
WHISTLEBLOWER  ACTIONS  (XXX  and 
XXXX) 

(a)  Definitions. 

(1)  "Adverse  determination"  means 

(i)  A  recommended  decision  under  29  CFR 
part  24  by  an  administrative  law  judge  that 
the  Contractor  has  violated  the  employee 
protection  provisions  of  the  statutes  for 
which  the  Secretary  of  Labor  has  been 
assigned  responsibility; 

(ii)  An  initial  agency  decision  under  10 
CFR  708.10  that  the  Contractor  has  engaged 
in  conduct  prohibited  by  10  C.F.R.  708.5;  or 

(iii)  A  decision  against  the  Contractor  by 
the  Secretary  under  41  U.S.C  265(c)(1). 

Note:  In  contracts  with  a  non-standard 
paragraph  (h)  in  the  Insurance-Litigation  and' 
Claims  clause,  add  the  following 
subparagraph  (iv): 

(iv)  A  judgment  or  other  determination  of 
liability  against  the  Contractor  and  in  favor 
of  the  employee  in  an  action  in  a  judicial 
forum. 

(2)  "Costs"  include  any  costs  or  expenses 
relating  to  an  employee  action,  as  defmed 
below,  including  but  not  limited  to  back  pay, 
damages  or  other  award  in  the  form  of  relief 
•  to  the  employee;  administrative  and  clerical 
expenses;  the  cost  of  legal  services,  including 
litigation  costs,  whether  provided  by  the 
Contractor  or  procured  firom  outside  sources; 
the  costs  of  services  of  accountants, 
consultants  or  other  experts  retained  by  the 
Contractor;  all  elements  of  related 
compensation,  costs  and  expenses  of 
employees,  officers  and  directors;  and  any 
similar  costs  incurred  after  the 
commencement  of  the  employee  action. 

(3)  "Employee  action"  means  an  action 
brought  by  an  employee  of  the  Contractor 
under  29  CFR  part  24, 10  CFR  part  708,  or 
41  U.S.C.  265.  or  an  action  filed  in  federal 
or  state  court  for  redress  of  discrimination  or 
discriminatory  action  by  a  Contractor  based 
on  activities  that  would  be  actionable  under 
29  CFR  part  24, 10  CFR  part  708.  or  41  U.S.C 
265. 

(4)  "Litigation  costs"  include  attorney, 
consultant  and  expert  witness  fees  associated 
with  the  defense  of  an  employee  action,  but 
exclude  the  costs  of  implementing  a 
settlement,  judgment,  or  Secretarial  Order. 

(b)  Segregation  of  costs.  All  litigation  costs 
incurred  in  the  investigation  and  defense  of 
an  employee  action  under  this  clause  shall  be 
differentiated  and  accounted  for  by  the 
Contractor  so  as  to  be  separately  identifiable. 
If  the  contracting  officer  provisionally 
disallows  such  cosU,  then  the  contractor  may 


not  use  funds  advanced  by  DOE  under  the 
contract  to  finance  the  litigation. 

(c)  Allowability  of  litigation  and  other 
costs.  (1)  Litigation  costs,  including  the  use 
of  alternative  dispute  resolution,  and 
settlement  costs  incurred  in  connection  with 
an  employee  action  under  this  clause  are 
allowable  if  the  employee  action  is  resolved 
prior  to  an  adverse  determination,  provided 
such  costs  are  otherwise  allowable  under  the 
clauses  entitled  "Insurance-Litigation  and 
Claims,"  "Cost  Prohibitions  Related  to  Legal 
and  Other  Proceedings."  and  other  relevant 
provisions  of  this  contract. 

(2)  In  actions  in  which  an  adverse 
determination  is  issued,  litigation, 
settlement,  and  judgment  costs,  as  well  as  the 
cost  of  complying  with  any  Secretarial  Order, 
are  not  allowable,  unless: 

(i)  The  Contractor  prevails  in  a  proceeding 
subsequent  to  the  adverse  determination  at 
which  a  final  decision  is  rendered  in  the 
action;  or 

(ii)  The  Contracting  Officer  has,  on  the 
basis  that  it  is  in  the  best  interest  of  the 
Government,  approved  the  Contractor's 
request  to  proceed  with  defense  of  an  action 
rather  than  entering  into  a  settlement  with 
the  employee  or  accepting  an  adverse 
determination  or  other  interim  decision  prior 
to  a  final  decision. 

(3)  Subsequent  to  an  adverse 
determination,  litigation  costs,  as  well  as 
costs  associated  with  any  interim  relief 
granted,  may  not  be  paid  from  contract  fimds; 
provided,  however,  Uiat  the  Contracting 
Officer  may,  in  appropriate  circimistances,  "♦ 
provide  for  conditional  payment  from 
contract  funds  upon  provision  of  adequate 
security,  or  other  adequate  assurance,  and 
agreements  by  the  Contractor  to  repay  all 
litigation  costs,  plus  interest,  if  they  are 
subsequently  determined  to  be  unallowable. 

(4)  Litigation  costs  incurred  to  defend  an 
appeal  by  the  employee  from  an  interim  or 
final  decision  in  the  Contractor's  favor  are 
allowable  provided  they  are  otherwise 
allowable  under  the  clauses  entitled 
"Insurance  Litigation  and  Claims"  and  "Cost 
Prohibitions  Related  to  Legal  and  Other 
Proceedings,"  and  other  relevant  provisions 
of  the  contract 

(d)  The  provisions  of  this  clause  shall  not 
apply  to  the  defense  of  suits  by  employees  or 
ex-employees  of  the  Contractor  under  section 
2  of  the  Major  Fraud  Act  of  1988  as  amended. 
(See  the  clause  entitled  "Cost  Prohibitions 
Related  to  Legal  and  Other  Proceedings.") 

[FR  Doc.  98-81  Filed  1-2-98;  8:45  am] 
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AGENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice. 


SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  announces  the  availabiUty  of 
grant  funds  and  requests  proposals  for 
the  Special  Research  Grants  Program. 
Potato  Research  for  fiscal  year  (FY) 
1998.  Subject  to  the  availability  of 
funds,  the  anticipated  amount  available 
for  support  of  this  program  in  FY  1999 
is  $1,134,814. 

This  notice  sets  out  the  objectives  for 
these  projects,  the  eligibility  criteria  for 
projects  and  applicants,  the  application 
procedures,  and  the  set  of  instructions 
needed  to  apply  for  a  Potato  Research 
Project  grant.  To  obtain  application 
forms,  please  contact  the  Proposal 
Services  Unit,  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
USDA/CSREES  at  (202)  401-5048. 
When  calling  the  Proposal  Services 
Unit,  please  indicate  that  you  are 
requesting  forms  for  the  Special 
Research  Grants  Program,  Potato 
Research. 

DATES:  Applications  must  be  received 
on  or  before  February  19, 1998. 
Proposals  received  after  February  19, 
1998,  will  not  be  considered  for 
funding. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  Parochetti,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2220.  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
2220;  telephone  (202)  401-4354; 
Internet:  jparochetti@reeusda.gov. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 
-Pan  I— General  Information 

A.  Legislative  Authority 

B.  Definitions 
C  Eligibility 

Part  II— Program  Description 

A.  Purpose  of  the  Program 

B.  Available  Funds  and  Award  Limitations 

Part  m— How  to  Obtain  Application 
Materials 

Part  IV— Content  of  a  Proposal 

A.  "Application  for  Funding"  (Forai 

CSREES-661) 

B.  Table  of  Contents 


C  Objectives 

D.  Progress  Report 

E.  Procisdurafl 
P.  Justification 

G.  Cooperation  and  Institutional  Units 

Involved 
H.  Literature  Review 
I.  Current  Work 
J.  Facilities  and  Equipment 
K.  Project  Timetable 
L.  Personnel  Support 
M.  Collaborative  and/or  Subcontractual 

Airangements 
.    N.  "Budget"  (Farm  CSREES-5S) 

O.  "Cunent  and  Pending  Support"  (Form 

CSREES-663) 
P.  "Assurance  Statement(s)"  (Form  CSREES- 

662) 
Q.  Certifications 
R.  Compliance  with  the  National 

Environmental  Policy  Act 
S.  Additions  to  Project  Oescriptioa 

Part  V— Sutrntission  of  •  Proposal 

A.  What  to  Submit 

B.  Where  and  When  to  Submit 
C  Acknowledgment  of  Proposals 

Part  Vl-Salection  Process  and  Evaluation 
CritaHa 

A.  Selection  Process 

B.  Evaluation  Criteria 

Part  VH-Supptomentary  Information 

A.  Access  to  Peer  Review  Information 

B.  Grant  Awards 

C  Use  of  Funds;  Changes 

D.  Other  Federal  Statutes  and  Regulations 

that  Apply 

E.  Confidential  Aspects  of  Proposals  and 

Awards 

F.  Regulatory  Information 

Part  I — General  Information 

A.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(B)  of  the  Act 
of  August  4, 1965,  Pub.  L.  No.  89-106, 
as  amended  (7  U.S.C.  450i(c)(l)(B)).  The 
administrative  regulations  at  7  CFR  part 
3400  for  Special  Granta  Programs 
awarded  under  the  authority  of  section 
2(c)(1)(A)  of  this  Act  (7  U.S.C. 
450i(c)(l)(A))  do  not  apply  to  granta 
solicited  and  awarded  under  this  RFP. 

In  accordance  with  the  statutory 
authority,  grants  awarded  under  this 
program  virill  be  for  the  purpose  of 
facilitating  or  expanding  ongoing  State- 
Federal  food  and  agricultiu-al  research 
programs  that— (i)  promote  excellence 
in  research  on  a  regional  and  national 
level;  (ii)  promote  the  development  of 
regional  research  centers;  (iii)  promote 
the  research  partnership  between  the 
Department  of  Agriculture,  colleges  and 
universities,  research  foundations,  and 
State  agricultural  experiment  stations 
for  regional  research  efforts;  and  (iv) 
facilitate  coordination  and  cooperation 
of  research  amoi^g  States  through 
regional  research  granta. 


B.  Definitions 

For  the  purpose  of  awarding  granta 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 


(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instnmienta  on 
behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  means  the  president, 
chief  executive  officer  or  functicmal 
equivalent  of  the  applicant  organization 
or  the  official,  designated  by  the 
president,  chief  executive  officer  or 
functional  equivalent  of  the  applicant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
buc^etaiy  and  reporting  purposes. 

(5)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(6)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(7)  Peer  review  panel  means  a  group 
of  experta  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  scientific  and 
technical  merit  of  grant  applications  in 
such  fields,  who  evaluate  eligible 
proposals  submitted  to  this  program  in 
their  personal  area(s)  of  expertise. 

(8)  Principal  Investigator/Project 
Director  means  the  single  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project.  Note  that  a  proposal  may  have 
multiple  secondary  co-principal 
investigators/project  directors  but  only 
one  principal  investigator/project 
director. 

(9)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(10)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(11)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project,  as  stated  in  the  award 
document  and  modifications  thereto,  if 


UMI 


Federal  Register  /  Vol.  63.  No.  2  /  Monday.  January  5,  1998  /  Notices 


391 


any,  during  whic  1 1  Federal  sponsorship 
begins  and  ends. 

(12)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Oepartment  to  whom 
the  authority  inv  iflved  may  be 
delegated. 

CEligibiUty 

Proposals  mayil(e  submitted  by  State 
agrioiltural  experiment  stations,  land- 
grant  colleges  and  imiversities,  research 
foundations  established  by  land-grant 
colleges  and  unitersities,  colleges  and 
universities  receiving  funds  under  the 
Act  of  October  10, 1962,  as  amended  (16 
U.S.C  582a  et  seq.).  and  accredited 
schools  or  colleglB^  of  veterinary 
medicine.  The  proposals  must  be 
directly  related  tOi  potato  varietal 
development/testing.  Although  an 
applicant  may  b^  eligible  based  on  its 
status  as  one  of  these  entities,  other 
factors  may  exclude  an  applicant  from 
receiving  Federal  assistance  imder  this 
program  (e.g.,  defaarment  or  suspension, 
a  determination  of  non-responsfbility 
based  on  submitted  organizational 
management  infofmation). 

Part  II— Progran^  jDesaiption 

A.  Purpose  of  tha  Program 

Proposals  are  invited  for  competitive 
grant  awards  imder  the  Special  Research 
Grants  Program,  Potato  Research  for 
fiscal  year  (FY)  IjdSS.  The  purpose  of 
this  grant  program  is  to  support  potato 
research  that  focuses  on  varietal 
development/testing.  As  used  herein, 
varietal  development/testing  is  research 
using  traditional  1 9nd  biotechnological 
genetics  to  develop  improved  potato 
variety(ies).  Aspects  of  evaluation, 
screening  and  testing  must  support  or 
compliment  the  djavelopment  of 
improved  varieties.  This  program  is 
administered  by  the  Cooperative  State 
Research,  Educatibn,  and  Extension 
Service  (CSREESi):of  USDA. 

B.  Available  Fun  xandA  ward 
Limitations 

Funds  will  be  wvarded  on  a 
competitive  basif  |to  support  regional 
research  projects!  that  are  composed  of 
potato  research  thjat  focuses  on  varietal 
development/testing.  For  purposes  of 
this  program,  regional  research  means 
research  having  application  beyond  the 
immediate  State  in  which  the  awardee 
resides  and  perfoons  the  project.  The 
total  amount  of  funds  available  in  FY 
1998  for  support  of  this  program  is 
approximately  $t,134,814.  Each 
proposal  submitde  d  in  FY  1998  shall 
request  funding  fc  r  a  period  not  to 
exceed  one  year,  funding  for  additional 
years  will  dependl  upon  the  availabiUty 


of  funds  and  progress  toward  objectives. 
FY  1998  awardees  would  need  to 
recompete  in  future  years  for  additional 
fimding. 

Under  this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
make  grant  awards  for  the  support  of 
research  projects  available  for  up  to  five 
years  to  further  the  program. 

In  addition,  section  716  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1998, 
Pirt).  L.  No.  105-86,  encourages  entities 
receiving  Federal  financial  assistance  to 
use  grant  funds  to  purchase  only 
American-made  equipment  or  products 
in  the  case  of  any  equipment  or  product 
authorized  to  be  purchased  with  funds 
provided  under  this  program. 

Part  m— How  to  Obtain  Application 
Materials 

Copies  of  this  solicitation  and  the 
Application  Kit  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agricultiire; 
STOP  2245;  1400  Independence  Ave., 
S.W.;  Washington  D.C  20250-2245; 
Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
forms  for  the  Special  Research  Grants 
Pr^ram.  Potato  Research. 

Inese  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number  to  p^)@reeusda.gov 
which  states  that  you  want  a  copy  of  the 
application  materials  for  the  FY  1998 
Special  Research  Grants  Program,  Potato 
Research.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

Part  IV— Content  of  a  Proposal 

All  appUcations  should  be  typed  on 
8V2  X 11  white  paper,  single-spaced,  and 
on  one  side  of  the  page  only.  It  would 
be  helpful  if  the  name  of  the  submitting 
institution  were  typed  at  the  top  of  each 
page  for  easy  identification  In  the  event 
the  proposal  becomes  disassembled 
while  bising  reviewed.  All  proposals 
must  contain  the  following  forms  and 
narrative  information  to  assist  CSREES 
personnel  diuing  the  review  and  award 
processes: 

A.  "Application  for  Funding"  (Form 
CSREES-661) 

Each  copy  of  each  grant  proposal 
must  contain  an  "Application  for 
'  Funding."  One  copy  of  the  application. 


preferably  the  origiiud,  must  contain  the 
pen-and-ink  signature(s)  of  the 
proposing  principal  investigator(s)/ 
project  director(s)  and  the  authorized 
organizational  representative  who 
possesses  the  necessary  authority  to 
commit  the  organization's  time  and 
other  relevant  resources  to  the  project. 
Any  proposed  principal  invest^ator  or 
co-principal  investigator  whose 
signature  does  not  appear  on  Form 
CSREES-661  will  not  be  listed  on  any 
resulting  grant  award.  Complete  both 
signature  blocks  located  at  the  bottom  of 
the  "Application  for  Funding"  form. 

Form  CSREES-661  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  completed  accurately.  The  following 
items  are  highlighted  as  having  a  high 
[>otential  for  errors  or 
misinterpretations: 

1.  Title  of  Project  (Block  6).  The  title 
of  the  project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  effort  being  proposed. 
Project  titles  are  read  by  a  variety  of 
nonscientific  people;  therefore,  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 

2.  Program  to  Which  You  Are 
Applying  (Block  7).  "Special  Research 
Gruits  Program.  Potato  Research" 
should  be  inserted  in  this  block.  You 
may  ignore  the  reference  to  a  Federal 
Registw  armotmcement. 

3.  Program  Area  and  Number  (Block 
8).  The  name  of  the  program  area, 
"Potato  Research,"  should  be  inserted  in 
this  block.  You  should  ignore  references 
to  the  program  number  and  the  Federal 
Register  announcement. 

4.  Type  of  Award  Request  (Block  13). 
If  the  project  being  proposed  is  a 
renewal  of  a  grant  that  has  been 
supported  under  the  same  program  at 
any  time  during  the  previous  five  fiscal 
years,  it  is  important  that  you  show  the 
latest  grant  number  assigned  to  the 
project  by  CSREES. 

5.  Principal  Investigator(s)  (Block  15). 
The  designation  of  excessive  numbers  of 
co-principal  investigators  creates 
problems  during  final  review  and  award 
processes.  Listing  multiple  co-principal 
investigators,  beyond  those  required  for 
genuine  collaboration^  is  therefore 
discouraged. 

6.  Type  of  Performing  Organization 
(Block  18).  A  check  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  will  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  1862  Land-Grant 
institution  but  the  work  will  be 
performed  in  a  department,  laboratory. 


392 


Federal  Regirter  /  Vol.  63.  No.  2  /  Monday.  January  5.  1998  /  Notices 


or  other  organizational  unit  of  an 
agricultural  experiment  station,  box 
"03"  should  be  checked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  check  the  box  that  applies 
to  the  individual  Usted  as  PI/PD  #1  in 
Block  15.a. 

7.  Other  Possible  Sponsors  (Block  22). 
List  the  names  or  acronyms  of  all  other 
public  or  private  sponsors  including 
other  agencies  within  USDA  and  other 
programs  funded  by  CSREES  to  whom 
your  application  has  been  or  might  be 
sent,  hi  the  event  you  decide  to  send 
your  application  to  another  organization 
or  agency  at  a  later  date,  you  must 
inform  the  identified  CSREES  program 
manager  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duplicate 
support  for  the  same  project  will  not  be 
provided. 

B.  Table  of  Contents 

For  consistency  and  ease  of  locating 
information,  each  proposal  submitted 
should  contain  a  Table  of  Contents. 

C.  Objectives 

Clear,  concise,  complete,  and  logically 
arranged  statement(s)  of  the  specific 
aims  of  the  proposed  effort  must  be 
included  in  all  proposals.  For  renewal 
applications,  a  restatement  of  the 
objectives  outlined  in  the  active  grant 
also  should  be  provided. 

D.  /Yogress  Report 

If  the  proposal  is  a  renewal  of  an 
existing  project  supported  under  the 
same  program,  include  a  clearly 
identified  simunary  progress  report 
describing  the  results  to  date.  The 
progress  report  should  contain  the 
following  information: 

1.  A  comparison  of  actual 
accomplishments  with  the  goals 
estabhshed  for  the  active  grant; 

2.  The  reasons  for  slippage  if 
estabhshed  goals  were  not  met; 

3.  Other  pertinent  information, 
including,  when  appropriate,  cost 
analysis  and  explanation  of  cost 
overruns  or  unexpectedly  high  unit 
costs. 


3.  Kinds  of  results  expected; 

4.  Means  by  which  data  will  be 
analjrzed  or  interpreted: 

5.  Pitfialls  which  might  be 
encountered;  and 

6.  Limitations  to  proposed 
procedures. 

F.  Justification 

This  section  should  include  in-depth 
information  on  the  following,  when 
applicable: 

1.  Estimates  of  the  magnitude  of  the 
problem  and  its  relevance  to  ongoing 
State-Federal  food  and  agricultural 
research  programs; 

2.  Importance  of  starting  the  work 
during  the  current  fiscal  year,  and 

3.  Reasons  for  having  the  work 
performed  by  the  proposing  institution. 

G.  Cooperation  and  Institutional  Units 
Involved 

Cooperative  and  multi-state 
applications  are  encouraged.  Identify 
each  institutional  unit  contributing  to 
the  project.  Identify  each  state  in  a 
multiple-state  proposal  and  designate 
the  lead  state.  When  appropriate,  the 
project  should  be  coordinated  with  the 
efforts  of  other  state  and/or  national 
programs.  Clearly  define  the  roles  and 
responsibilities  of  each  institutional 
unit  of  the  project  team,  if  appficable. 

H.  Literature  Review 

A  siunmary  of  pertinent  publications 
with  emphasis  on  their  relationship  to 
the  effort  being  proposed  should  be 
provided  and  should  include  all 
important  and  recent  pubhcations  fi-om 
other  institutions,  as  well  as  those  from 
the  appUcant  institution.  The  citations 
themselves  should  be  acciu-ate, 
complete,  and  written  in  an  acceptable 
journal  format. 

/.  Current  Work 

Current  unpublished  institutional 
activities  to  date  in  the  program  area 
under  which  the  proposal  is  being 
submitted  should  be  described. 


E.  Procedures 

The  procediuBs  or  methodology  to  be 
applied  to  the  proposed  effort  should  be 
explicitly  stated.  This  section  should 
include  but  not  necessarily  be  limited 
to: 

1.  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

2.  Techniques  to  be  employed, 
including  their  feasibihty; 


/.  Facilities  and  Equipment 

All  facilities  which  are  available  for 
use  or  assignment  to  the  project  during 
the  requested  period  of  support  should 
be  reported  and  described  briefly.  Any 
potentially  hazardous  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a  ' 
particular  phase  of  the  effort,  must  be 
explained  fully,  along  with  an  outline  of 
precautions  to  be  exercised.  Examples 
include  work  with  toxic  chemicals  and 
experiments  that  may  put  human 
subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 


proposed  project  also  should  be 
itemized.  In  addition,  items  ot, 
nonexpendable  equipment  needed  to 
conduct  and  bring  the  project  to  a 
successful  conclusion  should  be  listed, 
including  dollar  amounts  and,  if  funds' 
are  requested  for  their  acquisition, 
justified. 

.  K.  Project  Timetable 

The  proposal  should  outline  all 
important  phases  as  a  function  of  time, 
year  by  year,  for  the  entire  project, 
including  periods  beyond  the  grant 
funding  period. 


L.  Personnel  Support 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  each 
person,  the  following  should  be 
included: 

1.  An  estimate  of  the  time 
commitment  involved; 

2.  Vitae  of  the  principal 
investigator(s),  senior  associate(s),  and 
other  professional  personnel.  TTiis 
section  should  include  vitae  of  all  key 
persons  who  are  expected  to  work  on 
the  project,  whether  or  not  CSREES 
funds  are  sought  for  their  support.  The 
vitae  should  be  limited  to  two  (2)  pages 
each  in  length,  excluding  pubhcations 
listings;  and 

3.  A  chronological  listing  of  the  most 
representative  pubUcations  diuing  the 
past  five  years.  This  listing  must  be 
provided  for  each  professional  project 
member  for  whom  a  vita  appears. 
Authors  should  be  Usted  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

M  Collaborative  and/or  Subcontractual 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  other  individuals  or 
organizations,  such  arrangements 
should  be  fully  explained  and  justified. 
In  addition,  evidence  should  be 
provided  that  the  collaborators  involved 
have  agreed  to  render  these  services.  A 
letter  of  intent  from  the  individual  or 
organization  will  satisfy  this 
requirement.  For  purposes  of  proposal 
development,  informal  day-to-day 
contacts  between  key  project  personnel 
and  outside  experts  are  not  considered 
to  be  collaborative  arrangements  and 
thus  do  not  need  to  be  detailed. 
All  anticipated  subcontractual 
arrangements  also  should  be  explained 
and  justified  in  this  section.  A  proposed 
statement  of  work  and  a  budget  for  each 
arrangement  involving  the  transfer  of 
substantive  programmatic  work  or  the 
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providing  of  finabcial  assistance  to  a 
third  party  must  be  provided. 
Agreements  betWi  len  departments  or 
other  units  of  yoi  i  r  own  institution  and 
minor  arrangema^ts  with  entities 
outside  of  your  institution  (e.g..  requests 
for  outside  labor^i(»y  analyses)  are 
excluded  from  this  requirement. 

If  you  expect  to  enter  into 
subcontractual  aiitengements.  please 
note  that  the  provisions  contained  in  7 
CFR  Part  3019.  as  amended  by  62  FR 
45934,  USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  withj  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
Profit  Organizati^tis.  and  the  genwal 
provisions  contaji^ed  in  7  CFR  Part 
3015.205.  USDA  lOniform  Federal 
Assistance  Regulations,  flow  down  to 
subrecipients.  In  addition,  required 
clauses  from  7  O^  Part  3019  Sections 
40-48  ("Procureitient  Standards")  and 
Appendix  A  ("Oiitract  Provisions") 
should  be  included  in  final  contractual 
documents,  and  it:  is  necessary  for  the 
subawardee  to  mfike  a  certification 
relating  to  deban|i|ent/suspension.  This 
latter  requiremenk  is  explained  further 
under  subsectioni  ^'Q"  of  theise 
guidelines.  j  j 

N.  "Budget"  fFoiji  CSREES-55) 

Each  proposal  tbust  contain  a  detailed 
budget  for  up  to  it  months  of  support. 
Funds  may  be  requested  imder  any  of 
the  categories  listed  on  the  budget  form, 
provided  that  the  item  or  service  for 
which  support  is  iSought  is  allowable 
under  the  enabling  legislation  and  the 
applicable  Federal  cost  principles  and 
can  be  identified  as  necessary  and 
reasonable  for  tha  Successful  conduct  of 
theproject.  i 

The  following  ntidelines  should  be 
used  in  developing  your  proposal 
budget(s):  f  [ 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  perii^imel  who  will  be 
working  on  the  pitkject  in  proportion  to 
the  time  such  perk>nnel  will  devote  to 
the  project.  If  salaikr  funds  are  requested, 
the  number  of  Se^or  and  Other 
Personnel  and  thd  humber  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  anient  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  fuU-tiOte  salary  covering  the 
same  general  peritxl  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and,  with  0MB  Circular 
No.  A-21,  Cost  Pi^^ciples  for 
Educational  Institutions.  Administrative 
and  Clerical  salaries  are  normally 
classified  as  indirk:t  costs.  (See  Item  9. 


below.)  However,  if  requested  imder 
A.2.e.,  they  must  be  fully  justified. 

Note:  In  accordance  with  Section  1473  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of  1977, 
as  amended,  7  U.S.C  3319,  tuition  remission 
is  not  an  allowable  cost  under  Section 
2(c)(l  )(B)  projects,  and  no  funds  tvUl  be 
approved  for  this  purpose. 

2.  Fringe  Benefits.  Funds  may  be 
requested  for  binge  benefit  costs  if  the 
usual  accounting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
perscmnel  whosesalaries  are  charged  as 
a  direct  cost  to  the  project.  See  OMB 
Circular  No.  A-21,  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  in  this  area. 

3.  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  awanl  having  a 

,  useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost.  This 
appUes  to  revised  budgets  as  well,  as  the 
equipment  item(s)  and  amount(s)  may 
change. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(B)  of  Pub.  L  Na  89- 
106,  no  funds  will  be  awarded  for  the 
renovation  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  If  foreign  travel  is 
proposed,  the  country  to  be  visited,  the 
specific  purpose  of  the  travel,  a  brief 
itinerary,  inclusive  dates  of  travel,  and 
estimated  cost  must  be  provided  for 
each  trip.  Airfare  allowances  normally 
will  not  exceed  round-trip  jet  economy 
air  accommodations.  U.S.  flag  carriers 
must  be  used  when  available.  See  7  CFR 
Part  3015.205(b)(4)  for  further  guidance. 

6.  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 


may  be  estimated  and  charged'against 
the  grant 

7.  Computer  (ADPE)  Costs. 
Reimbiusement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainfraine  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

8.  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itmnized  with  estimated  costs  and 
jiistified  on  a  separate  sheet  of  paper 
attached  to  Form  CSREES-55.  This 
appUes  to  revised  budgets  as  well,  as  the 
item(s)  and  dollar  amount(s)  may 
diange.  Examples  may  include  space 
jrental  at  remote  locations, 
subcontractual  costs,  charges  for 
consiilting  services,  telephone, 
facsimile,  e-mail,  shipping  costs,  and 
fees  for  necessary  laboratory  analyses. 
You  are  encouraged  to  consult  the 
"Instructions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category. 

9.  Indirect  Costs.  Pursuant  to  Section 
1473  of  the  National  Agriculture  " 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended,  7 
U.S.C.  3319,  indirect  costs  are  not 
allowable  costs  imder  Section  2(c)(1)(B) 
projects,  and  no  funds  will  be  approved 
for  this  purpose.  Further,  costs  that  are 

a  part  of  an  institution's  indirect  cost 
pool  (e.g.,  administrative  or  clerical 
salaries)  may  not  be  reclassified  as 
direct  costs  for  the  purpose  of  making 
them  allowable. 

10.  Cost-sharing.  Cost-sharing  is 
encouraged;  however,  cost-sharing  is 
not  required  nor  will  it  be  a  direct  factor 
in  the  awarding  of  any  grant. 

O.  "Current  and  Pending  Support" 
(Form  CSREES-663) 

All  proposals  must  contain  Form 
CSREES-663  listing  this  proposal  and 
any  other  current  or  pending  support  to 
which  key  project  personnel  have 
committed  or  are  expected  to  conunit 
portions  of  their  time,  whether  or  not 
salary  support  for  the  person(s)  involved 
is  included  in  the  budget.  This  proposal 
should  be  identified  in  the  pending 
section  of  this  form. 

P.  "Assurance  Statement(s)"  (Form 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurance,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
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expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  include  the  following: 

1.  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR  Part 
3015.205(b)(3).  all  key  personnel 
identified  in  the  proposal  and  all 
signatory  offlcials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  ("Application  for 
Funding")  and  by  completing  Section  A 
of  Form  CSREES-662.  For  applicable 
proposals  reconmiended  for  funding. 
Institutional  Biosafety  Committee 
approval  is  required  before  CSREES 
funds  will  be  released. 

2.  Animal  Care.  Responsibility  for  the 
humane  care  and  treatment  of  Uve 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
*the  use  of  Uving  vertebrate  animals  for 
experimental  purposes,  all  key  project 
personnel  and  all  signatory  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  apphcable 
provisions  of  the  Animal  Welfare  Act  of 
1996,  as  amended  (7  U.S.C.  2131  et  seq.) 
and  the  regulations  promulgated 
thereunder  by  the  Secretary  in  9  CFR 
Parts  1,  as  amended  by  62  Federal 
Register  43272  and  50244,  2.  3,  as 
amended  by  62  Federal  Register  43272 
and  50244.  and  4  pertaining  to  the  care, 
handling,  and  treatment  of  these 
animals.  If  your  project  will  involve 
these  animals  or  activities,  you  must 
check  the  "yes"  box  in  Block  20  of  Form 
CSREES-661  and  complete  Section  B  of 
Form  CSREES-662.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 

3.  Protection  of  Human  Subjects. 
ResponsibiUty  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act.  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  established  by  the 
Department  imder  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
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complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

Q.  Certifications 

Note  that  by  signing  the  Application 
for  Funding  form  the  applicant  is 
providing  the  required  certifications  set 
forth  in  7  CFR  Part  3017,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  this  application 
package  for  informational  purposes 
only.  These  forms  should  not  be 
submitted  with  your  proposal  since  by 
signing  the  Form  CSREES-€61  your 
organization  is  providing  the  required 
certifications. 

If  the  project  will  involve  a 
subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  Form  AD-1048  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

R.  Compliance  With  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  Part  3407 
(CSREES's  implementing  regulations  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.)),  environmental  data  or 
documentation  for  the  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA,  which 
includes  determining  whether  the 
project  requires  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  or  whether  it  can  be  excluded 
ft-om  this  requirement  on  the  basis  of 
several  categorical  exclusions.  To  assist 
CSREES  in  this  determination,  the 
appUcant  should  review  the  categories 
defined  for  exclusion  to  ascertain 
whether  the  proposed  project  may  fall 
within  one  of  the  exclusions. 

Form  CSREES-1234,  "NEPA 
Exclusions  Form"  (copy  in  Application 
Kit),  indicating  the  applicants  opinion 
of  whether  or  not  the  project  falls  within 
one  or  more  categorical  exclusions, 
along  with  supporting  dociunentation. 
must  be  included  in  the  proposal.  The 
information  submitted  in  association 
with  NEPA  comphance  should  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES-1234  and  supporting 
documentation  should  be  placed  after 
the  Form  CSREES-661.  "Application  for 
Fimding."  in  the  proposal. 

The  following  Categorical  Exclusions 
apply: 


(1)  USDA  Categorical  Exclusions  (7  CFR 
lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and' 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  Categorical  Exclusions  (7 
CFR  3407.6(a)(2)) 

Based  on  previous  experience,  the 
follovdng  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quahty  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

Even  though  the  applicant  considers 
that  a  proposed  project  may  fall  within 
a  categorical  exclusion,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  a  proposed 
project  if  substantial  controversy  on 
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environmentall  ^unds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  ( (fleet. 

S.  Additions  tc  Project  Description 

Each  project  (description  is  expected 
to  be  complete  ia  itself.  However,  in, 
those  instance:  in  which  the  inclusion 
of  additional  information  is  necessary, 
the  number  of  topics  submitted  shoiUd 
match  the  numiier  of  copies  of  the 
application  requested  in  Part  V{A) 
below.  Each  set  of  such  materials  must 
be  identified  wfth  the  title  of  the  project 
and  the  name(s^|  of  the  principal 
investigator(s)/broject  director(s)  as  they 
appear  on  the  'fApplication  for 
Funding."  Exaihples  of  additional 
materials  include  photographs  that  do 
not  reproduce  wtell,  reprints,  and  other 
pertinent  materials  which  are  deemed  to 
be  unsuitable  fd|  inclusion  in  the  body 
of  the  proposal]  i 

Part  V— Submil^ion  of  a  Proposal 

A.WhattoSubMt 

An  original  and  three  copies  of  each 
grant  proposal  must  be  submitted. 
Proposals  should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  8'/i  x  11 
white  paper,  siqjle-spaced,  and  on  one 
side  of  the  page  Only.  Please  note  that 
the  text  of  the  proposal  should  be 
prepared  using  nlo  type  smaller  than  12 
point  font  size  adld  one-inch  margins. 
Staple  each  copy)  of  the  proposal  in  the 
upper  left-hand  learner.  Please  do  not 
bind  copies  of  th^  proposal. 

B.  Where  and  W/ien  To  Submit 

Proposals  mu^<  be  received  on  or 
before  February  19, 1998,  and  submitted 
to  the  following  imailing  address: 
Special  Researdl  Grants  Program,  Potato 
Research;  c/o  Proposal  Services  Unit, 
Grants  Management  Branch,  Office  of 
Extramural  Progrtans,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2245, 1400  Independence  Ave., 
SW.,  Washingto^j  DC  20250-2245. 
Telephone  (202)  401-5048. 

Note:  Hand-delitired  proposals  or  those 
delivered  by  ovemji^t  express  service 
should  be  brought  to  the  following  address: 
Special  Research  Gmnts  Program.  Potato 
Research;  c/o  Propoeal  Services  Unit,  Grants 
Management  Branch;  Office  of  Extramural 
Programs;  CSREES/USDA;  Room  303, 
Aerospace  Center;  901  D  Street,  SW., 
Washington,  DC  20024.  The  telephone 
number  is  (202)  40i|-5048. 

C.  Acknowledgml^t  of  Proposals 

The  receipt  of  ill  proposals  will  be 
acknowledged  in  writing  and  this 


acknowledgment  will  contain  a 
proposal  identification  number.  Once 
your  proposal  has  been  assigned  an 
identification  number,  please  cite  that 
number  in  fiittire  correspondence. 

Part  VI— Sele(!lion  Process  and 
Evaluation  Criteria 


A.  Selection  Process 

Applicants  should  submit  fully 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  request  for 
proposab. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  that  it  meets 
the  requirements  as  set  forth  in  this 
request  for  proposals.  Second,  proposals 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  review  panel. 

The  individual  panel  members  will  be 
selected  fiom  among  those  persons 
recognized  as  specialists  who  are 
imiquely  quaUfied  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of  the 
proposals  being  reviewed.  The 
individual  views  of  the  panel  members 
will  be  used  to  determine  which 
proposals  should  be  recommended  to 
the  Administrator  (or  his  designee)  for 
final  funding  decisions. 

There  is  no  commitmrait  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  will 
be  taken  to  avoid  actual  and  potential 
conflicts  of  interest  among  reviewers. 
Evaluations  will  be  confidential  to 
USDA  staff  members,  peer  reviewers, 
and  the  proposed  principal 
investigatoi<s),  to  the  extent  permitted 
by  law. 

B.  Evaluation  Criteria 

1.  Overall  scientific  and  technical 
quality  of  the  proposal-^10  points. 

2.  Scientific  and  technical  quahty  of 
the  approach — 10  points. 

3.  Relevance  and  importance  of 
proposed  research  to  solution  of  specific 
areas  of  inquiry,  and  application  of 

'  expected  results  for  States  beyond  the 
State  in  which  the  grantee  resides  and 
will  perform  the  work— 30  points. 

4.  Feasibility  of  attaining  objectives; 
adequacy  of  professional  training  and 
experience,  facilities  and  equipment; 
the  cooperation  and  involvement  of 
midtiple  institutions  or  states— 50 
points. 

Part  VII— Supplementary  Infonnation 

A.  Access  to  Peer  Review  Infonnation 

After  final  decisions  have  been 
announced,  CSREES  v«ll,  upon  request, 
inform  the  principal  investigator  of  the 
reasons  for  its  decision  on  a  proposal. 


B.  Grant  Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  of  CSREES  shall  make  grants  to 
those  responsible,  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  annoimced  program 
area  and  procedures  set  forth  in  this 
request  for  proposals.  The  date  specified 
by  the  Administrator  as  the  effective 
date  of  the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  hmds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
appUcaUon  and  budget,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  assistance  regulations 
(Parts  3015,  as  amended  by  62  FR 
45947,  and  3019.  as  amended  by  62  FR 
45934.of7CFR). 

2.  Organizational  Management 
Information:  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
as  part  of  the  responsibiUty 
determination  prior  to  the  award  of  a 
grant  if  such  information  has  not  been 
provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency.  CSREES.  is 
responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  CSREES  as  part  of 
the  pre-award  process. 

3.  Grant  Award  Document:  The  grant 
award  document  shall  include  at  a 
minimum  the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  this  program; 

b.  Title  of  Project; 

c.  Name(s)  and  address(es)  of 
principal  investigators)  chosen  to  direct 
and  control  approved  activities; 

d.  Grant  identification  number 
assigned  by  the  Department; 

e.  Project  period,  specifying  the 
amount  of  time  the  Etepartment  intends 
to  support  the  project  without  requiring 
recompetition  for  fimds; 

f.  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

g.  Legal  authority(ies)  under  which 
the  grant  is  awarded; 
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h.  Approved  budget  plan  for 
categorizing  project  fiinds  to  accomplish 
the  stated  purpose  of  the  grant  award; 
and 

i.  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  piupose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award:  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  doclmient. 

5.  CSREES  will  award  standard  grants 
to  carry  out  this  program.  A  standard 
grant  is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  any  guarantee  of 
additional  support  at  a  future  date. 

C.  Use  of  Funds;  Changes 

Unless  otherwise  stipulated  in  the 
terms  and  conditions  of  the  grant  award, 
the  following  provisions  apply: 

1.  Delegation  of  Fiscal  ResponsibiUty: 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditiue  of 
grant  funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
grantee,  principal  investigator(s),  or 
other  key  project  personnel  in  the 
approved  research  project  grant  shall  be 
limited  to  changes  in  methodology, 
techniques,  or  other  aspects  of  the 
project  to  expedite  achievement  of  the 
project's  approved  goals.  If  the  grantee 
and/or  the  prindped  investigators)  are 
uncertain  as  to  whether  a  change 
comphes  with  this  provision,  the 
question  must  be  referred  to  the 
Authorized  Departmental  Officer  for  a 
final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Authorized  Etepartmental  Officer  prior 
to  effecting  such  changes.  In  no  event 
shall  requests  for  such  changes  be 
approved  which  are  outside  the  scope  of 
the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 


in  writing  by  the  Authorized 
Departmental  Officer  prior  to  efiiecting 
such  transfers. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  Authorized  Departmental  Officer 
determines  may  be  necessary  to 
complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Authorized  Departmental  Officer, 
imless  prescribed  otherwise  in  the  terms 
and  conditions  of  a  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  instituting 
such  changes  if  the  revision  will  involve 
transfers  or  expenditures  of  amounts 
requiring  prior  approval  as  set  forth  in 
the  applicable  Federal  costs  principles. 
Departmental  regulations,  or  in  the  grant 
award  document.  * 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  imder  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  I.l— USDA  implementation  of 
the  Freedom  of  Information  Act. 

7  CFR  Parts,  as  amended  by  62  FR 
40924  and  60451— USDA 
implementation  of  OMB  Circular  No.  A- 
129  regarding  debt  collection. 

7  CFR  Part  15.  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015.  as  amended  by  62 
FR  45947— USDA  Uniform  Federal 
Assistance  Regulations,  implementing 
OMB  directives  (i.e..  Circular  Nos.  A- 
21,  and  A-122)  and  incorporating 
provisions  of  31  U.S.C.  6301-6308 
(formerly  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977, 
Pub.  L.  No.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  301 7— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  301 8— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 


7  CFR  Part  3019.  as  amended  by  62 
FR  45934— USDA  implementation  of 
OMB  Circular  A-110,  Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  With  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 

7  CFR  Part  3052.  62  FR  45947-tUSDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Nonprofit 
Organizations. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended. 

29  U.S.C.  794.  section  504  of  the 
Rehabilitation  Act  of  1973,  and  7  CFfl 
Pait  158  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act. 
controlling  allocation  of  ri^ts  to 
inventions  made  by  employees  of  small 
biisiness  firms  and  domestic  nonprofit 
organizations,  including  imiversities.  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of 
CSREES's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Set^tary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by 
CSREES  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
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approved  undeitpMB  Document  No. 
0524-0022. 

Done  at  Washingion.  D.C.,  this  24th  day  of 
December  1997. 

Colien  HefifiBran. 

Associate  Adminiitrator.  Cooperative  State 
Research,  Education,  and  Extension  Service. 
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169. 171 

91 

121 

125 : 

172.174 

126 

126 

126 

129 

12fi 

15  CFR 

902 

.990 

20  CFR 

Propoead  RtitaK 

200 

34 

21  CFR 

520 

14fi 

Prapoaad  RulaK 
201 

176 

23  CFR 

1327 

149 

26  CFR 

1 

g 

40 

.24 

48 

602 

.24 

6 
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as 
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54 
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.193, 
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REMINDERS 

The  items  in  this  list  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Nst  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  5, 
1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

CatHe  imported  irvbond  for 
feeding  arxl  return  to 
Mexico:  published  12-5-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  arxJ  engines: 
Heavy-duty  engines  and 
light-duty  vehicles  and 
trucks — 

Emission  standard 
provisions  for  gaseous 
fueled  vehicles  and 
engines:  test 
procedures:  put)lished 
9-5-97 

Air  quality  implenientation 
plans;  approval  and 
promulgation:  various 
States: 

Pennsylvania:  published  12- 
9-97 

Pennsylvania:  correction; 
published  11-6-97  ' 

Air  quality  implementation 
plans;  VAVapproval  arxJ 
promulgation:  various 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

Ixxjisiana;  correction; 
published  12-5-97 

Pesticides:  emergency 
exemptions,  etc.: 
Oicloran;  published  1-5-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 
Telecommunications  Act  of 
1996;  implementation- 
Universal  service  support; 
eligible 

telecommunications 
carriers;  designation 
procedures:  put)lished 
1-5-98 
Radio  stations;  table  of 
assignments: 

IIKnois  et  al.;  published  12- 
2-97 


Wyoming:  published  12-2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Prednisolone  tablets; 
published  1-5-98 

SOCIAL  SECURITY 
ADMINISTRATION 

Federal  claims  collection: 
Information  disclosure  to 
consumer  reporting 
agencies  and 
overpayment  recovery 
through  administrative 
offset  against  Federal 
payments:  pul)lished  12-5- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Burkhart  Grob;  published 
11-26-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Pitots  Records  Improvement 
Act  of  1996;  implenwntation: 
National  Driver  Register 
infonnation;  procedures 
for  piots  to  request  and 
air  carriers  to  receive; 
put)iished  1-5-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in  California; 
comments  due  by  1-12-98; 
published  11-13-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 

Exclusive  Economk: 

Zone — 

Bering  Sea  and  Aleutian 
Islarxjs  and  Gulf  of 
Alaska  grourxlfish; 
comments  due  by  1-12- 
98;  published  11-12-97 

Bering  Sea  and  Aleutian 
Islands  groundfish;   . 
comments  due  by  1-14- 
98;  published  12-15-97 

Bering  Sea  and  Aleutian 
Islands  groundTish; 


correction;  comnients 

due  by  1-14-98; 

published  12-23-97 
Gulf  of  Alaska  grouxlfish; 

corrvnents  due  by  1-14- 

98;  pd)lished  12-15-97 
Pacific  halitxit;  comments 

due  by  1-14-98; 

published  12-15-97 
West  States  and  Western 
PacifK  fisheries— 
Northem  anchovy; 

comments  due  by  1-16- 

98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizations — 
Take  reduction  plan  and 

emergency  regulations; 

hearings;  comments 

due  by  1-14-98; 

published  12-12-97 

DEFENSE  DEPARTMENT 

Civilian  hlklth  and  medial 
program  of  uniformed 
servk^s  (CHAMPUS): 
TRICARE  program; 
reirrtxjrsement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
North  Dakota:  comments 

due  by  1-14-98;  published 

12-15-97 
Air  quality  implementation 
plans;  approval  arxl 
promulgation:  various 
States: 
Arizona;  comments  due  by 

1-16-98;  published  12-17- 

97 
Cok>rado:  correction; 

comments  due  by  1-16- 

98;  published  12-17-97 
Montana:  comments  due  by 

1-14-98:  published  12-15- 

97 

Texas;  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radn  stations:  table  of 
assignments: 

Alat)ama  et  al.;  comments 
due  by  1-12-98;  published 
12-2-97 
Televiskm  broadcasting: 
Cable  television  systems — 
Inside  wiring;  comments 
due  by  1-13-98; 
published  11-14-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 


Federal  Home  Loan  Bank 
bylaws;  approval  authority; 
comments  due  by  1-12- 
98:  published  12-11-97 
FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D): 
Weekly  reporters 
requirements;  move  to 
lagged  reserve 
maintenance  system; 
comments  due  by  1-12- 
98;  published  11-12-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Gray  Wolf;  comments  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulatiorts: 
Delaware  Water  Gap 
National  Recreation  Area; 
designation  of  tMcycle 
routes:  comments  due  t>y< 
1-12-98;  pubfished  11-13- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxjoned  mine  \and 
reclamation  plan 
submissk)ns: 

Oklahoma;  comments  due 
by  1-14-98;  published  12- 
15-97 
Surface  coal  mining  arxJ 
reclamation  operations: 
Ownership  and  conti-ol, 
permit  appNcation  process, 
and  improvkJently  issued 
permits:  comments  due  by 
1-16-98;  published  11-26- 
'     97 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Program  poficy  letters: 
Occupatior^  illnesses  of 
miners,  including  retired 
or  inactive  miners; 
reporting  requirements; 
comments  due  by  1-12- 
98;  published  11-12-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION     _ 
Freedom  of  Information  Act 

and  Privacy  Act; 

implementation;  comments 

due  by  1-12-98;  published 

11-13-97 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Indian  gaming  operations; 
annual  fees;  comments 


UMI 


due  by  1-15-^;  published 
12-16-97 

NUCLEAR  REGUUTORY 
COMMISSION 

Production  and  utWzation 
facilities;  domestic  licensing: 
Nuclear  power  plants- 
Nuclear  power  reactors; 
pennanent  $butdown 
financial  protection 
requirements;  comments 
due  by  1-1S«8; 
published  10i3O-97 
Rulemaking  petitiohs: 
Crane,  Peter  G.;  pomments 
due  by  1-16-9ht  published 
12-17-97         U 

TRANSPORTATIoK 
DEPARTMENT        [ 
Coast  Guard        || 
Ports  and  jivaterways  safety: 
Vessels  bound  fof  ports  and 

places;  international  safety 

management  ddde 

verification  sta^s; 

comments  due  by  1-12- 

98;  published  12-11-97 
TRANSPORTATION 
DEPARTMENT 
Fedaral  AvtatkM 
Administration 
Ainworthiness  dvedi^es: 
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Airtxjs;  comments  due  by  1- 
12-98;  published  12-11-97 

Dassault;  comments  due  t>y 
1-12-98;  published  12-11- 
97 

Domien  comments  due  by 
1-12-98;  published  12-11- 
97 

McDonnell  Douglas; 
comments  due  by  1-16- 
98;  published  11-17-97 

Saab;  comments  cfcje  by  1- 
12-98;  published  12-11-97 
Class  E  airspace;  comments 

due  by  1-12-98;  published 

12-10-97 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  relations  with 
Canada  and  Mexico: 
«      Designation  of  land  border 
crossing  locations  for 
certain  conveyances; 
comments  due  by  1-16- 
98;  published  11-17-97 
Trademartcs,  trade  names,  and 
copyrights: 

Anticounterfeiting  Consumer 
Protection  Act;  disposition 
of  merchandise  tjearing 
counterfeit  American 
frademarits;  civil  penalties; 


comments  due  by  1-16- 

98;  published  11-17-97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Internal  revenue  law 

violations;  rewards  for 

information;  cross 

reference;  comments  due 

by  1-12-98;  published  10- 

14-97 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
imptementatkyv- 
Exemptkxis  from  currency 
transacttons  reporting; 
comments  due  by  1-16- 
98;  published  11-28-97 


UST  OF  PUBUC  LAWS 


The  List  of  Pubifc  Laws  for 
the  105th  Congress,  First 
Sessron.  has  been  completed. 
It  will  resume  when  bHis  are 
enacted  into  Pubic  Law 
during  the  second  sesskm  of 
the  105th  Congress,  whnh 


convenes  on  January  27 
1998. 

Note:  A  Cumulative  List  of 
Publk;  Laws  was  pubished  in 
the  Federal  Register  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
rxjtiffcation  servk»  for  newly 
enacted  publk:  laws  signed  by 
the  Presktent  To  subscnbe. 
send  E-mail  to 
LJSTPR0C9ETC.FED.GOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
HRSTNAME  LASTNAME 

Note:  This  sendee  is  strictly 
for  E-n«il  notifcatmn  of  new 
publk:  laws  only.  The  text  of 
laws  is  not  available  through 
this  servk».  We  canrK>t 
respond  to  specifk;  inquiries 
sent  to  this  address. 


IV 
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CFR  CHECKLIST 


TW* 


Slock  Ntmbar 


This  checklist,  prepared  by  the  Office  o(  the  federal  Registef,  is 

pul)li8hed  weekly.  It  rs  arranged  in  ttie  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk^h  is  now  avaiiabte  (or  sale  at  the  Government  Printing 

Office. 

A  "•"  prafdea  each  entry  that  is  now  availabia  on-line  through 
the  Gowamment  Printing  Office's  GPO  Access  service  at  http-J/ 
www.acoesa.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
can  1-888-293^498  (toll  fraa). 

A  checkist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  nxxithly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additional  for  foreign  maiNng. 
Mail  orders  to  the  Superintendent  of  Docunents,  Attn:  l^ew  Orders. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AN  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51 2-22S0. 


TWe 


•1. 2  (2  Resented) (869-032-0000 1-8) ... 

•3  (1996  Compaofion 
and  Ports  100  and 
101) (869-032-00002^) 20.00 

•4  „ (869-O32-O00O3-4) 7.00 


Price       iTMlihwi  Dtt^ 
$5.00       Fflb.  1,  1997 


5  Parts: 

•1-699  (869-032-00004-2) ... 

•700-1199 (869-032-00005-1) ... 

•1200-End,  6  (6 
Rejswsd) _ (869-O32-00096-9) 33.00 

TParts: 

•0-26 (869-032-00007-7) ... 

•27-42  (869-032-00008-5) ... 

•53-209  _ (86W>32-00009^3) ... 

•210-299 (869-032-00010-7) ... 

•300-399 (869-03M001 1-5) 22J0O 

•400-699 „ _....  (869^)32-00012-3) UJOO 


•700-899 (869-032-00013-1) 

•900-999 (869-03M0014-0) 

•100O-1199  (869-03M0015-8) 

•1200-1499  (869^)32-00016-6) 

•1500-1899  (86»-032<0017-4) 

•1900-1939  (869-032-O001*-2) 

•1940-1949  (869-032-00019^1) 

•1950-1999  .„ (869-O32-0002«M) 42.00 

•200(Knd (869-O32-00021-2) 20.00 


•8  (869-03M0022-1) ... 

ft  9^fftS* 

•1-199  (869^)3M0023-9) 39.00 

•200-€nd (869-032^)0024-7) 33.00 

10  Parts: 

•0-50  (869-032-00025-5)  „....  39.00 

•51-199 (86W)32-00026-3) 31.00 

•200-499 (869^)32-00027-1) 30.00 

•500-&KJ (869-032^)0028-0) 42.00 

•11  (869-O32-O0O29-8) 20.00 

12  Parts: 

•1-199  (869-032-00030-1) 16.00 

20.00 
34.00 
27.00 
24.00 
40.00 


'Jon.  1,1997 
Jon.  1,  1997 

Jon.  1. 1997 
Jon.  1, 1997 

Jon.  1, 1997 

Joa  1,  1997 
Joa  1,  1997 
Jan.  1. 1997 
Jaa  1. 1997 
Joa  1, 1997 
Jaa  1,  1997 
Joa  1.  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jaa  1, 1997 
Joa  1,  1997 
Jaa  1, 1997 
Jon.  1, 1997 
Jaa  1. 1997 
Jaa  1, 1997 

30.00       Joa  1, 1997 


34.00 
26.00 


26.00 
30.00 
22J00 
44.00 


3\J0O 
40.00 
45.00 
33.00 
53.00 
19.00 
40J)0 


Jan.  1, 1997 
Jan.  1,  1997 

Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 

Jan.  1. 1997 

Jon.  1, 1997 
Jan.  1. 1997 
Jon.  1.  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1. 1997 


14  Pans: 

•1-59  „ (869-032-00037-9) 

•60-139 (869-032-O0038-7) 

•140-199 (869-032-00039-5) 

•200-1199 (869-03M0040-9) 

•1200-€nd (86W)32-O0041-7) 

15  Parts: 

•0-299  (869-032-00042-5) 

•30O-799 (869-032-00043-3) 

•80(Wnd (869-032O0044-1) 

18  Parts: 

•0-999  (869-O32-O0045-0) 30.00 

•1000-End (869-032^)0046-8) 34.00 

17  Parts: 

•1-199  (869^)32-00048-4) 

•200-239 (869-032-00049-2) 

•240-£nd (869-032-00050-6) 

18  Parte: 

•1-399  (869-032-00051-4) 

•400-End (869-032-00052-2) 

19  Parts: 

•1-140  (869-03M0053-1) 

•141-199 (869-O32-00054-9) 

•200-€nd (869-032-00055-7) 

20Parls: 

•1-399 (869-O32-00056-5) 26X10 

•400-499 (869-032-00057-3) 46J0O 

•500-€nd „„ (869-032-00058-1) 42J)0 

21 


44.00 
38J)0 
)6M 
XJOO 
21A) 

21.00 
32i)0 
22JDO 


21.00 
32J)0 
40JOO 

46.00 
\4J0O 

33.00 
XM 
16A) 


•1-99 „ (86W)32-00059m) 21  JO 

•100-169 (869-O32H)006O-3) 27  JO 

•170-199 (869-032-00061-1) 28X10 

•200-299 (869-032-00062^)) 9J0O 

•300-499 (869-032-00063-O SUM 

•500-599 (869-O32-00064-6) 28A) 

•600-799  .„„.. (869-032-00066-4) 9J0O 

•800-1299  .„. (869-032-00066-2) 31  JO 

•1300^nd (869-O32-00067-1) 13J0 

22  Parts: 

•1-299  (869-032-00068-9) .. 

•300-End (869-032-00069-7) .. 


42.00 
31  JO 

26J0 


32J0 
29  JO 
18J0 
42J0 
18J0 

42J0 


•200-219 (869-032-00031-0) 

•220-299 (86W)32-00032-«) 

•300-499 _.  (869-032^)0033-6) 

•500-599 (869-032-00034^) 

•600-Cnd (869-032-00035-2) 

•13  (869-032-00036-1) 23.00       Jan.  1.  1997        •l-W (869^)32K)0096-4) 48.00       Apr.  1.  1997 


•23  (869^)32-00070-1) .. 

24  Parts: 

•0-199 (869-032^)0071-9) .. 

•200-499 (869-O32-00072-7) .. 

•500-699 (869-032-00073-5) .. 

•700-1699 _ (869-032-00074-3) .. 

•170(Knd (869-032^)0075-1) .. 

•25 „ (869-03»)0076-0) .. 

•§§  1  J-1-1.60  (869-03W)0077-8) ......     21.00 

•§§  1.61-1.169 (869-0324)0078-6) 44  JO 

•§§  1.170-1  JOO (869-032-00079-4) 31  JO 

•§§  1  J01-1>I00 „.  (86»K)3»)0080-6) 22J0 

•§§  1.401-1.440 (869-O32-00081-6) 39J0 

•§§1.441-li00  (869-032-00062-4)  22J0 

•§§  liOI-1.640 (869-032-00063-2) 28  JO 

•§§  1.641-1.850 (869-032-00084-1) 33  JO 

•§§  1.851-1.907 (869-0324)0085-^ 34J0 

•§§  1.908-1.1000 (869-032-00086-7) 34J0 

•§§  1.1001-1.1400  (8694)32-00067-5) 35J0 

45J0 
36.00 
25.00 
17.00 
18J0 
33J0 
6J0 
9i0 


•§§  1.1401-€nd (869-0324)0066-3) 

•2-29  (8694)324)0069-1) 

30-39  (8694)3^00090-5) 

•4049  (86W)324)0091-3) 

•50-299 (8694)324)0092-1) 

•300-499 (8694)324)00934)) 

500-599 (8694)324)0094-8) 

•600-ind (8694)324)0095-3) 

27 


Jan.  1,  1997 
Jan.  1. 1997 
Jon.  1, 1997 
Jon.  1. 1997 
Jon.  1,  1997 

Joa  1, 1997 
Jon.  1,  1997 
Jon.  1, 1997 

Jon.  1, 1997 
Jon.  1, 1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1, 1997 
Apr.  1. 1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  I,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1. 1997 
Apr.  1,  1997 
Apr.  1, 1997 
Apr.  1. 1997 

Apr.  1, 1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.1,1997 
Apr.  1, 1997 

Apr.  1, 1997 

Apr.  1,  1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1. 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1, 1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1, 1997 
Apr.  1, 1997 
«Apr.  1, 1990 
Apr.  1. 1997 


UMI 


ftovistonCM* 

Jan.  1 

1997 

Jan.1 

1997 

Jan.  1 

1997 

Jan.1 

1997 

Jan.  1 

1997 

Jan.1 

1997 

Jan.1 

1997 

Jan.1 

1997 

Jan.] 

1997 

Jan.1 

1997 

Apr.l 

1997 

Apf.l, 

1997 

Apr.l, 

1997 

Apf.  1 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l. 

1997 

Apr.l. 

1997 

'Apr.l. 

1990 

Apr.l. 

1997 

Apr.l. 

1997 

TNto 

•200-€nd 

28  PartK 

•1-42 

•43-end  _ 

29PaiiK 

•0-99 

•10(M99 

•500-899 

•900-1899 

•1900-1910  (§§1^  to 

1910.999) 

•1910  (§§  1910.10|]D  to 

end) 

•1911-1925  .... 

•1926 

•1927-€nd 

30  Parts: 

•1-199  

•200-^99 

•700-&KJ 


31 

•0-199  ... 
•200-End 


321 
1-39.  Vol.  I .. 
1-39.  Vol.  11 . 
1-39.  Vol.  IN 

•1-190  

•191-399  ;.. 
•400^29... 
•630-499... 
•700-799  ... 
•800-End .... 

33  Parts: 

•1-124  

•12S-199  .... 
•200-€nd .... 

34  Parts: 

•1-299  

•300-399  .... 
•40O-€nd.... 

•35  


361 
•1-199  ... 
•200-299 
•30O-€nd 

•37 

38  Parts: 

•0-17  

•18-€nd  .. 

•39  


40  Parts: 

•1-49  

•5(W1  

52  (52.01-52.1018) . 
•52  (52.1019-€nd) 

•53-59  

•60 

•61-62  

•63-71  

•7^80  

•81-85  

86  

•87-135 , 

•136-149 

•150-189 

•190-259 

•260-265 

•266-299 
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Slock  NumtMr 


TNto 


{869-K)3W)0097-2) UJOO       Apr.  1.  1997 


Stock  Numtar 


.{86W)3W)0098-1) 36.00  July  1.  1997 

(869-032-00099-9)  2OJ0O  July  1.  1997 

(869-032-00100-5) 27.00  July  1.  1997 

(869-032-0010M) 12a»  July  1.  1997 

(86WI32^J0102-2) ......  41JI0  July  1.  1997 

(86W)32-00103.1) 21.00  July  1.  1997 

.(869-032^)0104-9) 43«)  July  1.  1997 


(869-032-00105-7) 29.00 

..  (869-03W)0106-5) ]9m 

..  (869-032-00107-3) 31 .00 

..  (869-032K)010fr-l) 40.00 

..(869-032-00109-0) 33X10 

..  (869-032-001 10-3) 28.00 

..(869-032-00111-1) 32J0 

..  (869-032-001 12-0) 20.00 

.(869-032-00113-8) 42J0O 

•••■••••«•«••••■■••••■••*•«•■••■•••■.•  lOtUU 

■ 19J)0 

18.00 

.  (869-032-001 14-6) 42.00 

.(869-O32-00115-4) 51«) 

.  (869-032-001 16-2) 33.00 

.(869-032-00117-1) 22J0D 

.(869-032-00118-9) 28«) 

.  (869K)32-001 19-7) ZJJOO 


..  (869-032-00120-1) 27.00 

..  (869-032-00121-^ 36J)0 

..  (86W»32-«)122-7) yiM 

..  (869-O32-O0123-5) 28.00 

..(869-032^)0124-3) 27M 

..  (869^)32-0012&-l) 44A) 

.  (869-032-00126-0) ISA) 

.  (869-032-00127-8) 20.00 

.(869-032-00128-6) 21.00 

.(869-032-00129-4) MJOO 

.  (869-032-00130-8) 27W 

.  (869-032-00131-6) 34.00 

.  (869-032-00132-4) 38.00 

.  (869-032-00133-2) 23O0 


..(869-032-00134-1) 31.00 

..  (869-032-0013fr-9) 23.00 

..(869-O32-00136-7) 27.00 

..(869-O32-O0137-5) 32.00 

..  (869-032-00138-3) 14.00 

.(869-032-00139-1) 52.00 

.  (869-032-0014O-5) 19.00 

.(869-032-O0141-3) 57.00 

.  (869-032-00142-1) 35.00 

.(869-OM-00143-0) 32.00 

.  (869-032-O0144-8) 50O0 

.  (869-O32-O0145-6) 40O0 

.  (869-032-00146-4) 35.00 

.  (869-032-00147-2) 32i)0 

.  (869-032-00148-1) 2200 

.  (869-032-00149-9) 29.00 

(869-032-00150-2) 24.00 


July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1, 1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1,  1997 

2July  1,  1984 
2July  1. 1984 
2July  1.  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 

July  1,  1997 
July  1.  1997 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 


•300-399 (869-032-00151-1) .. 

•«^f2U (869-032-00152-9) .. 

f^r^ (869^)32-00153-7)  _ 

•2?-'» (869-03M0154-5) .. 

•TW-tnd (86WO2-00155-3) .. 

4lCtiaplers: 

1. 1-1  to  1-10 ^^^ 

U-1 1  to  Appendix,  2  (2  Reserved)  ZZZZ"".    13O0 

8  ^'^zzzzzz 

9 

10-17 ' " 


27O0 
33O0 
40O0 
38O0 
19O0 

13J)0 


14O0 
6O0 
4J0 
1300 
9.50 


18.  Vol. I.  Ports  1-5  „  ■    nno 

18.  Vol.  II,  Ports  6-19 3  m 

18,  Vol.  III.  Ports  20-52 „." ,3  nn 

'^'00 .Z."    13O0 

•1-100  . (869-032^)0156-1) 14O0 

10' •• (869-032-00157-0) 36.00 

•'02-200 (869-032^)0158-8) 17O0 

•201-tnd (869-032-00159^) 15O0 

42  Parts: 

•1-399  — (869-028^)0163-7) . 

•«»-«9 «.  (869-032-00165-8) . 

•«0-€nd (86^028-00165-3)  ., 

43  Parts: 

•'-W (869-028-00166-1) .. 

•1000-end  (869-O2*-00 167-0) .. 


32J00 
35O0 
44O0 

30O0 
45O0 

(869-028-00168-8) 31 OO 


45  Parts: 

•1-199  (869-032-00166-9) 

•200-499 (8694)32-00167-7) 

•500-1199 (869-O32-0016*-5) 

•1200-End (869-028-00172-6)  . 

46  Parts: 

•'-*>  (869-028-00173^) . 

•*l-69  ,. (8694)28-00174-2) . 

•70-W  (8694)32-00172-3)  . 

•W-139 (869-0284)0176-9) . 

•'«>-'55 _ (8694)28410177-7)  . 

•15^'« (8694)2W0178-5) . 

•'*6-lW (8694)284)0179-3)  . 

•200-499 (8694)324)0177-4) . 

•500-€nd (8694)324)0178-2) . 

47  Parts: 

•0-19  (8694)284)0182-3) ., 

•20-39  (8694)324)01804) .. 

*^0-W  (8694)284)01844)) .. 

•70-79  (86W)284)0185-8)  .. 

•«>-€n<l  (86W)284)0186-6) .. 


30.00 
18O0 
29.00 
36O0 

26O0 
2100 
1100 
2600 
15O0 
2000 
2200 
21.00 
I7O0 

35O0 
27.00 
18O0 
33.00 
39.00 

48  Chapters: 

•1  (Ports  1-51)  (8694)284)0187-4) 45.00 

•1  (Ports  52-99)  (8694)284)0188-2) 29O0 

•2  (Ports  201-251) (8694)2*4)0189-1) 22O0 

•2  (Ports  252-299) (8694)284)019(M) 16O0 

•3-6 (86941284)0191-2) 30O0 

•7-1* (86W»284)0192-1) 29.00 

•l*-f«^ (8694)2»4)0193-9) 38O0 

•2»-€nd  (8694)284)0194-7) 25O0 

49  Parts: 

•1-99  ...(8694)324)01914)) 31.00 

•100-185 (8694)284)0196-3) 50O0 

1 W-199 (8694)324)0193-6) 1 1 .00 


•200-399 (8694)2«)019W)) 

•^00-999 (8694)284)0199^) 

•1000-1199  (8694)2«)0200-5) 

•1200-End (8694)28-00201-3) 

50  Parts: 

•1-199  (8694)284)0202-1) 

•200-599 (8694)284)02034») 

•600-End (8694)284)0204-8) 


39O0 
49O0 
23.00 
15O0 

34.00 
22.00 
26O0 


July  1.  1997 
sjuly  1.  1996 
July  1,  1997 
July  1.  1997 
July  1.  1997 

sjuly  1.1984 

3Juty  1,  1984 

JJuly  1,  1984 

>July  1.  1984 

'July  1,  1984 

sjuly  1.1984 

>July  1,  1984 

'July  1.  1984 

'July  1.1984 

'July  1.1984 

'July  1.1984 

July  1.  1997 

July  1,  1997 

July  I,  1997 

July  1.  1997 

Oct.  1.  1996 
Oct.  1,  1997 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1996 

Oct.  1.  1997 
«©Ct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1997 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  I,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,1996 
Oct.  1.  1996 
Oct.  1,  1996 

Oct.  1.  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  I.  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


VI 
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Tllto                                 StockNumiMr  Pries  RevlsionDato 

CFR  Index  and  Findings 

Aids (M9-032-00047-6) 45.00  Jan.  1,  1997 

Comptete  1998  CFB  set 951.00  1998 

Mk:ro(iche  CFR  Edition: 

Subscription  (moiied  OS  issued) 247.00  1998 

Indwidual  copies 1.00  1998 


Complete  set  (one-time  moiiing) 2471X) 

Comptete  set  (one-time  maUngH _ 264JX) 


1997 
1996 


'  Became  rrite  3  it  on  annual  coinplalion,  Itis  volume  and  ol  previous  volumes 
should  be  retained  as  a  permcnent  reference  source. 

'The  July  1.  1985  edWon  o(  32  CFR  Ports  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  the  f\J  text  of  the  Defense  Acquisilion  Begukitons 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 

ntCMO  pCVTS> 

>The  July  1,  1985  ecttion  of  41  CFR  Chapters  1-100  contains  a  note  only 
tor  Chapters  I  to  49  inclusive.  For  the  fii  text  of  procurement  regulalions 
in  Chapters  1  ta  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*Ho  omendmenls  to  this  volume  were  promulgaled  during  the  period  Apr. 
1.  1990  to  Mar.  31,  1997.  The  CFR  volume  issued  Apr!  1,  199a  should  be 
retained. 

»No  amendments  to  this  volume  were  promulgaled  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996.  should  be  retained. 


ISS 


1998 


UMI 


Public  Papers 
of  the 

Presidents 
of  tile 
United  States 

William  J.  Clinton 

1993 

[^^^^ $51.00 

1993 

<^>^H)  $61.00 

J^Jjkl) 15600 

(Book  II)  152.00 

1995 

(5««kl) 160.00 

1995 

(S?«kU)  166.00 

1996 

(Book  I) 166.00 


PuMitlMd  by  the  OfTict  of  the  Faderal  fUgialtr.  NatioMi 
Ardiivti  and  Rccordt  Admiiutiralion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  US.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


[Keeping  America 
Informed 


.electronically! 


^=^ 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of  " 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
•^  *"'  Internet  E-Mail:  gpoaccess@gpo.gov 


UMI 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Com])ilation  of 

Presidential 
Documente 


WmUj 


Presidenti&l 
Documents 


MomMlon  on 
snd  wmoMnosni^nli. 
fullMtafthe 


Congws,  nwwi 
While  HouM. 


KoontaimthB 

■MOM  to 

oonfaranoM,  and  olhar 
released  by  tfw 


The  WeeMy  CompjiMion  carriM  • 
Monday  dateline  and  covere  materials 
relooMd  during  the  preceding  week. 
Each  issue  indudM  a  Table  of 
Contents,  lists  of  ads  approved  by 
the  President,  nominatens  submitted 
to  the  Senate,  a  checklist  of  White 


*5420 


LJ  YES,  (ricjise  alter 


HouM  pren  reteasM,  and  a  driest 
of  other  Preeidential  activitiM  and 
White  HouM  announcements. 
IndexM  are  published  quartarty. 

PiAliahed  by  the  Office  of  the  Federal 
n^Mer.  Nathmal  AfcMvM  and 


Superintendent  of  Documents  Subscription  Order  Fonn 


Charge  your  order. 

H'eEaey! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


ooc  year  subscriptions  for  the  Weekly  rm^flBliiia  of  riiriiirtial 

Q  $80.00  Regular  Mail 


can  keq)  fip  to  date  on  Presidential  Ktivities 

□  $137.00  First  Class  Mail 


(PD)soI 


The  total  cost  df  my  ordw  is  $ ..  Price  includes 

regular  domestJQ  postage  and  handling  and  is  subject  to 
change.  Intenuttional  customers  please  add  25%. 


Q  Do  not  make  my  name  available  to  odier  nuilen 


(Company  or  penoMl  name) 
(Addilioaal  addrenTtttentioo  line) 


(Fleaie  type  or  print) 


(Street  addrem) 


a  Check  payable  to  Superiatoident  of  Docwnents 

□  GPO  Deposit  Account       M    I    I    I    I    |~]  - □ 

□  VISA  g  MasterCard  [HZQII  (expiratkm) 

I    I    I    II    i    I    I    I    I    I    I    I    I    I    I    I    I    ITl 


(aty,Sute.ZipcDdpi 


(Daytime  phone 


code) 


(Purchaie  order  no.] 


(Autiioriziog  signature) 

Tktmkyeu  for  yomr  order! 

Mail  to:    Siq)erintendent  of  Documents 

P.O.  Box  371954,  Pltt^^uigh.  PA  15250-7954 


\m 


Rcvned 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


t 


Annoimdiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  Ae  User  of  flie  Federal  Registar — 
Code  of  Federal  Regulatknis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubhcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


tr^'-' 


Order  processing  code: 

*6173 


Si'perintendent  of  Documents  Publications  Order  Form 


I I  l£S,  please  send  me  the  following: 


Charge  your  order. 
irtEatyl 
lb  tax  your  orders  (202)-5]2-2250 


L.  ^  J, 


copies  d  TIM  FMleral  ftogMar-WlMt  It  Is  and  How  %  Um  It,  at  $7jOO  per  copy.. Stock  Na  069-000-00044-4 


UMI 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         _ 
I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


-D 


(Purchase  Order  No.) 

YES    NO 

May  we  maiw  ]ro«r  wune/addrcaB  availabk  to  other  mailers?  I I    I I 


IL 

(Credit  card  expiration  dale)              Tluutk  you  for 

your  order! 

(Authorizing  Signature) 


(Rev.  1-93) 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  change$  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  haMe  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
l=ederel  f^istet  Index,  or  both. 

LSA  •  List  of  CFK  SMtiOfW  AffKted 

The  LSA  (List  Of  CFR  Sections  Affeetsd) 
is  designed  (Q  lead  users  of  the  Code  of 
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Briefings  on  how  to  use  the  Federal  Register 

For  informaUon  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  onhne  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  primed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  productSv 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toil-free:  1-888-293-6498 
•k    Email:  gpoaccess@gpo.gov 
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HOW  TO  USE  IT 
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Regulations. 
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DEPARTMENT  QF  AGRICULTURE 

Agricuitiinil  Marketing  Service 

7CFRPart930 

[Dociwt  No.  FV974«30-«  IFR] 

Tart  Cherries  Qr^wn  in  tlie  Statee  Of 
Michigan,  et  al.;  Temporary 
Suspension  of  Proviso  fbr  Exporting 
Juice  andJuice  Concentrate; 
Establishment  of  Regulations  fbr 
Handler  Dl%      ' 


agency:  AgriculUral  Marketing  Service. 
USDA.  11 

action:  Interim  fihal  rule  and  temporary 
suspension  of  order  provisions  with 
request  for  conuQtots. 

U— 

SUMMARY:  This  interim  final  rule 
implements  provjisions  of  the  Federal 
tart  cheny  markdtfng  order  (order)  by 
establishing  regu^^ons  concerning 
handler  diversioiji^  including  diversion 
credit  for  exempt  uses,  and  by  defining 
certain  terms  relating  to  exemptions.  In 
addition,  this  rule  temporarily  suspends 
language  in  a  proiidsion  of  the  order 
which  would  resMt  in  allowing 
handlers  to  receit^  diversion  credit  for 
exporting  juice  and  juice  concentrate  to 
eligible  countries  for  the  1997-98  crop 
year  only.  Handlers  handling  cherries 
harvested  in  a  regulated  district  may 
fulfill  any  restrid^  percentage 
requirement  whe^l  volume  regulation  is 
in  effect  by  divertihg  cherries  or  cherry 
products  rather  th$n  by  placing  them  in 
an  inventory  reserve. 
DATES:  Effective  January  7. 1998; 
comments  received  by  February  5, 1998 
will  be  considered  prior  to  issuance  of 
a  final  rule.  I ' 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  nilJB.  Comments  must  be 
sent  in  triplicate  tbi  the  Docket  Clerk. 
Fruit  and  VegetabU  Division,  AMS. 
USDA.  room  2525^8.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  Fax  # 


(202)  720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Qerk  diuing  regular 
business  hours. 

FOR  FIMTHER  INFORMATION  CONTACT: 
Patricia  A.  Peb«lla  or  Kenneth  G. 
Johnson,  Marketing  Order 
:    Administration  Branch.  FAV,  AMS, 
USDA,  room  2530-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456,  telephone: 
(202)  720-5053.  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this  ' 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698. 

SUPPLBKENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930) 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York,  Pennsylvania,  Oregon.  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultxire 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
oftheruUng. 

The  tart  cherry  marketing  order  was 
recently  promulgated  and  Uie  Cherry 
industiy  Administrative  Board  (Board) 
met  March  12-13,  June  26-27.  and 
September  11-12. 1997.  to  establish, 
and  recommend  to  the  Secretary,  rules 
and  regulations  to  implement  the  order 
authorities,  and  to  consider  volume 
regulation  for  this  crop  year.  On  or 
about  July  1  of  each  crop  year  the  Board 
is  required  to  review  safes  data, 
inventory  data,  crop  forecasts  and 
market  conditions  in  order  to  estabUsh 
an  optimum  supply  volume  which  is 
then  used  in  calculating  a  preliminary 
free  market  tonnage  percentage.  In  the 
event  that  a  restricted  percentage  is 
recommended  and  imposed,  handler 
diversion  is  one  method  imder  the  order 
that  handlers  can  utilize  to  meet 
restricted  percentage  requirements.  The 
Board  estabUshed  and  annoimced  the 
optimum  supply  level  and  preliminary 
firee  and  restricted  percentages  for  the 
1997-98  crop  year  as  required  by  the 
order.  On  September  11-12, 1997,  the 
Board  reviewed  its  marketing  policy  and 
previous  recommendations,  and 
recommended  a  55  percent  final  free 
market  tonnage  and  a  restricted 
percentage  of  45  percent  for  this  crop 
year. 

All  handlers  were  notified  of  this 
recommendation  pursuant  to  section 
930.50(h)  of  the  order.  Pursuant  to 
§  930.50,  final  percentages  for  volume 
regulation  are  required  to  be 
recommended  to  the  Secretary  by 
September  15.  Whenever  it  is  found  by 
the  Secretary  that  it  would  be 
appropriate  to  set  free  market  tonnage 
and  restricted  percentages  for  cherries 
acquired  by  handlers,  volume 
regulations  would  be  issued  through 
informal  rulemaking. 

This  rule  estabfishes  procedures  for 
handler  diversion.  Handler  diversion  is 
authorized  under  §  930.59  of  the  order 
and,  when  volume  regulation  is  in 
effect,  handlers  may  ftilfiU  restricted 
percentage  requirements  by  diverting 
cherries  or  cherry  products.  Volume 
regulation  is  intended  to  help  the  tart 
cherry  industry  stabilize  supplies  and 
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prices  in  years  of  excess  production. 
The  volume  regulation  provisions  of  the 
order  provide  for  a  combination  of 
processor  owned  inventory  reserves  and 
grower  or  handler  diversion  of  excess 
tart  cherries.  Reserve  cherries  may  be 
released  for  sale  into  commercial  outlets 
when  the  current  crop  is  not  expected 
to  fill  demand.  Under  certain 
circumstances,  such  cherries  may  also 
be  used  for  charity,  experimental 
purposes,  nonhuman  use,  and  other 
approved  purposes. 

Section  930.59(b)  of  the  order 
provides  for  the  designation  of 
allowable  forms  of  handler  diversion. 
These  include:  uses  exempt  under 
§930.62;  contribution  to  a  Board 
approved  food  bank  or  other  approved 
charitable  organization;  acquisition  of 
grower  diversion  certificates  that  have 
been  issued  in  accordance  with 
§  930.58;  or  other  uses,  including 
diversion  by  destruction  of  the  cherries 
at  the  handler's  facilities. 

A  new  §  930.159  is  added  to  the  rules 
and  regulations  concerning  handler 
diversion.  One  method  of  diversion 
available  to  handlers  is  by  destruction  of 
cherries  at  the  handler's  facility. 
Disposal  at  the  handler's  facility  will 
take  place  prior  to  placing  the  product 
into  the  processing  line.  This  is  to 
ensure  that  the  product  diverted  is  not 
simply  an  undesirable  by-product  of 
processing.  Handlers  electing  to  divert 
cherries  or  cherry  products  must  first 
notify  the  Board  and  submit  a  plan  for 
approval.  Such  notification  and  plan 
shall  include  an  agreement  that 
diversion  will  take  place  under  the 
supervision  of  the  USDA  Processed 
Products  Inspection  Service  or  Board 
employee  inspectors,  and  that  the  costs 
of  such  supervision  is  to  be  paid  by  the 
handler.  USDA  inspectors  will 
supervise  diversion  of  cherry  products 
at  the  current  hourly  rate  of  $41.00 
under  USDA's  inspection  fee  schedule 
(7  CFR  §  54.42).  Board  employees  will 
supervise  diversion  at  the  same  rate. 
Diversion  may  also  be  accomplished  by 
handlers  donating  cherries  to  charitable 
organizations,  utilizing  cherries  in 
exempt  outlets,  or  redeeming  grower 
diversion  certificates  obtained  from 
growers  who  have  diverted  cherries  by 
non-harvest,  and  who  have  been  issued 
diversion  certificates  by  the  Board  in 
accordance  with  rules  and  regulations 
governing  the  issuance  of  grower 
diversion  certificates  (§930.100,  62  FR 
44881,  August  25, 1997).  Diversion  by 
means  other  than  destruction  of  cherries 
at  handlers'  facilities  would  also  be 
subject  to  supervision  as  found 
necessary  by  the  Board.  Fees  would  be 
charged  as  discussed  above. 


Once  diversion  is  satisfactorily 
accomplished,  handlers  will  receive 
diversion  certificates  stating  the  weight 
of  cherries  diverted.  Such  diversion 
certificates  can  be  used  to  satisfy 
handlers'  restricted  percentage 
obligations.  Cherries  and  cherry 
products  which  have  been  diverted 
shall  not  be  subject  to  assessment. 

A  handler  will  have  one  crop  yeeu-  to 
fulfill  the  diversion  plan  which  was 
submitted  and  approved  by  the  Board. 
The  details  of  the  plan  shall  show, 
among  other  things,  the  name  and 
address  of  the  handler,  the  total  product 
processed  at-plant,  cherries  diverted  at- 
plant,  in-orchard  diversion  certificates 
redeemed,  and  anticipated  donations  to 
charitable  outlets.  A  handler  will  also 
have  one  crop  year  to  dispose  of 
cherries  or  cherry  product*  for  exempt 
uses  approved  by  the  Board,  unless 
granted  a  renewal.  By  February  5, 1998 
for  the  1997  crop  year  only,  and 
November  1  for  subsequent  crop  years, 
each  handler  must  submit  on  Board 
Form  No.  4  the  details  of  how  such 
handler  will  satisfy  the  restricted 
percentage  obligation.  The  Board  may 
extend  this  date  in  individual  cases 
pursuant  to  a  written  request  showing 
good  cause  why  the  plan  cannot  be 
provided  by  the  due  date.  The 
November  1  date  corresponds  with  the 
date  that  grower  diversion  certificates 
are  no  longer  valid  (this  date  is 
extended  by  this  action  to  February  5, 
1998  for  the  1997-98  crop  year).  Other 
reports  detailing  the  inventory  reserve 
summary  are  also  due  by  February  5, 
1998  for  the  1997  crop  year  only,  and 
November  1  for  subsequent  crop  years. 
Any  information  obtained  by  the  Board 
which  is  of  a  confidential  and/or 
proprietary  nature  would  be  protected 
from  disclosure  pursuant  to  §  930.73  of 
the  order. 

Section  930.59(b)  which  specifies  the 
diversion  options  for  handlers,  includes 
uses  exempt  under  §  930.62.  Section 
930.62  provides  that  the  Board,  with  the 
approval  of  the  Secretary,  may  exempt 
from  the  provisions  of  §§  930.41,  930.44. 
930.51,  930.53,  and  930.55  through 
930.57  cherries  which  are  diverted  in 
accordance  with  section  930.59,  which 
are  used  for  new  product  and  new 
market  development,  which  are  used  for 
experimental  purposes,  or  which  are 
used  for  any  other  purpose  designated 
by  the  Board,  including  cherries 
processed  into  products  for  markets  for 
which  less  than  5  percent  otthe 
preceding  5-year  average  production  of 
cherries  were-utilized.  One  such  use 
which  may  be  designated  as  an  exempt 
use  and  granted  diversion  credit  is  the 
exportation  of  cherries.  Tart  cherries 
used  for  exempt  purposes  are  not 


subject  to  certain  marketing  order 
provisions.  These  provisions  include 
assessment,  quality  control,  volume 
regulation,  and  reserve  provisions. 

For  the  purposes  of  the  regulation 
concerning  exempt  uses,  the  Board  has 
recommended  that  certain  terms  be 
defined.  Also,  the  Board  recomipended 
that  handlers  who  use  cherries  or  cherry 
products  for  approved  exempt  purposes 
receive  diversion  credit  pxu^uant  to 
section  930.59(b). 

Thus,  a  new  section  930.162  is  added 
to  the  rules  and  regulations  defining 
exempt  use  terms  and  authorizing 
exemptions  under  the  marketing  order. 
Terms  defined  include  new  product 
development,  new  market  development, 
development  of  export  markets,  and 
e)cperimental  purposes. 

The  first  term  defined  is  "new 
product  development."  New  product 
development  includes  the  production  or 
processing  of  a  tart  cherry  product  using 
a  technique  not  presently  being  utilized 
commercially  in  the  tart  cherry 
industry.  For  example,  a  handler  may 
ask  for  an  exemption  for  product  such 
as  ground  meat  in  combination  with  raw 
tart  cherries  to  form  a  leaner  meat 
product.  The  Board  determined  that 
when  a  new  product  is  commercially 
viable,  which  is  defined  as  the  time 
when  total  industry  utilization  for  the 
product  exceeds  2  percent  of  the  five 
year  average  production  of  tart  cherries, 
the  exemption  shall  terminate. 
Therefore,  the  Board  has  recommended 
that  when  the  utilization  of  the  product 
exceeds  2  percent  of  the  five  year 
average  production,  the  product  has 
received  consumer  acceptance  and 
should  no  longer  be  eligible  for  a  new 
product  development  exemption. 

The  second  term  which  is  defined  is 
"new  market  development."  Under  the 
definition,  new  market  development    ' 
means  the  development  of  markets  for 
cherry  products  which  are  not 
commercially  established  markets  and 
which  are  not  competitive  with 
commercial  outlets  presently  utilized  by 
the  tart  cherry  industry.  For  example,  a 
handler  may  seek  to  establish  sales  of 
cherry  preserves  to  India  or  China, 
currently  undeveloped  markets.  The 
Board  determined  that  a  new  market 
becomes  commercially  established 
when  the  total  industry  utilization  in 
that  market  exceeds  2  percent  of  the  five 
year  average  production  of  tart  cherries. 

The  third  term  which  is  defined  is 
"development  of  export  markets."  This 
is  defined  as  exports  to  countries  other 
than  Canada,  Mexico  and  Japan, 
including  the  development  of  sales  for 
new  or  different  tart  cherry  products  or 
the  expansion  of  sales  for  existing  tart 
cherry  products.  An  example  of 
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development  of  kales  for  new  or 
different  tart  chttrry  products  could  be  a 
handler  seekin]^  |to  establish  sales  of 
dried  cherries  in  Germany,  which  is 
primarily  a  hot  pack  market.  Board 
members  and  n|4eting  participants 
discussed  the  favorable  export  market 
this  season.  Handlers  have  exports  to 
many  countries*  including  Italy,  France, 
Belgium.  Germany  and  The  Netherlands 
and  have  enjoyM  a  significant  increase 
in  voliune  of  extiorts  into  these 
countries.  Han(Uers  have  indicated  that 
exports  of  tart  chjerry  products  have 
increased  significantly  over  previous 
years*  exports.  Board  members  indicated 
that  last  year's  exports  totaled  about  10 
million  pounds,  fhis  year,  handlers  are 
expected  to  exp^Kence  the  largest 
volimie  of  expo]|t|s  on  record,  estimated 
at  up  to  50  millibin  pounds.  Handlers 
have  been  able  to  expand  existing 
export  markets  9Qd  establish  new 
markets  for  the  liiture.  Board  members 
also  commented  that  hot  pack  product 
(canned  tart  chemes)  have  been  shipped 
to  export  marketkj  that  have  never 
received  such  piioduct  before. 
Contributing  to  liheir  success  is  the 
excellent  quality  of  this  year's  crop. 
Growers  and  handlers  have  experienced 
high  quality  fruit  |due  to  favorable 
growing  conditions  for  tart  cherries  this 
season.  This  high  quality  fruit  has 
resulted  in  high  quality  products  which 
are  very  competijdye  in  export  markets. 
The  availability  pf  such  high  quality 
cherry  products  Increases  the  likelihood 
of  maintaining  sijifch  markets  in  future 
seasons.  Handlei;^  also  have  experienced 
a  growth  in  IQF  (ilhdividually  Quick 
Frozen)  sales  in  flie  export  market  this 
season.  If  handler*  are  not  able  to  use 
this  option,  more  product  might  be 
1  the  possibility  of 
irage  costs  associated 
*ies  into  an  inventory 
I  Mexico,  Canada,  and 
Japan  are  not  included  in  this 
exemption  becau^,  according  to  the 
Board,  tart  cherry  markets  are  well 
established  in  thp^  countries. 

The  fourth  tern^lwhich  is  defined  is 
"experimental  purposes."  Uses  for 
experimental  purposes  include 
preliminary  and/^j-  developmental 
activities,  such  as  a  handler  working 
with  cereal  companies  to  develop  a 
cereal  using  dried  cherries.  Such 
experimental  purttoses  should  be 
intended  to  result  in  new  products,  new 
applications  and/bir  new  markets  for 
existing  tart  cherry  products.  Any 
exemption  for  experimental  purposes 
shall  be  limited  irt  scope,  duration,  and 
volume  which  the  applicant  shall 
specify  at  the  tim^  a  request  for 
exemption  is  madjBL  In  no  case  shall  an 


destroyed  to  avoj 
processing  and  si 
with  placing  che^ 
reserve.  Exports 


exemption  for  experimental  purposes 
last  longer  than  five  years  or  exceed 
100,000  pounds  raw  product  equivalent 
per  handler  of  tart  cherries  during  the 
duration  of  the  experiment.  The  Board 
has  recommended  that  the  five  year  or 
100,000  pound  raw  product  equivalent 
per  handler  limits  are  sufficient  to 
det^hnine  whether  such  cherries  for 
experimental  purposes  can  be 
developed  into  new  products  or  uses. 
To  qualify  for  an  exemption  under 
section  930.62,  a  handler  must  apply  to 
the  Board  for  a  new  exemption  or  for 
renewal  of  an  existing  exemption  by 
November  1  for  the  next  succeeding 
year.  Handlers  may  apply  for  an 
exemption  through  February  5. 1998  for 
the  1997  year  only,  and  by  November  1 
for  subsequent  crop  years.  These  dates 
were  changed  from  the  Board's 
recommendation  of  June  1  in  order  to 
provide  handlers  ample  time  to  harvest 
and  assess  their  crop  each  year.  When 
applying  to  the  Board  for  an  exemption, 
the  handler  must  detail  the  natme  of  the 
product  or  market,  how  it  differs  from 
current,  existing  products  and/or 
markets  and  the  estimated  short  and 
long  term  sales  volume  for  the  j 

exemption.  In  addition,  in  order  to 
obtain  diversion  credit  for  cherries  used 
for  exempt  purposes,  the  application 
must  also  contain  an  agreement  that  the 
proposed  exempt  use  diversion  is  to  be 
carried  out  under  the  supervision  of  the 
Board,  and  that  the  cost  of  any  such 
supervision  that  is  needed  is  to  be  paid 
by  the  applicant.  The  fees  for  such 
USDA  or  Board  sufwrvision,  as 
previously  stated,  will  be  the  current 
hourly  rate  of  $41.00  under  USDA's 
inspection  fee  schedule  (7  CFR  54.42). 
The  information  which  is  provided  will 
allow  Board  staff  to  assess  the  request 
for  exemption  and  render  a 
determination  concerning  its  approval. 
Any  information  received  by  the  Board 
which  is  of  a  confidential  and/or 
proprietary  nature  would  be  protected 
from  disclosure  pursuant  to  section 
930.73  of  the  order. 

The  Board  discussed  providing 
assistance  to  its  staff  with  reviewing 
applications  pertaining  to  exemptions. 
The  Board  recommended  that  a 
subcommittee  be  formed  to  assist  staff 
members  to  ensure  that  exemptions  are 
properly  reviewed  and  granted.  The 
Board  suggested  that  a  subcommittee  of 
three  persons,  which  could  include  the 
manager,  a  public  member  and  one 
industry  member  who  is  not  on  the 
Board,  He  established.  Handlers  whose 
requests  for  exemption  or  renewal  of 
exemption  are  denied  would  be  able  to 
appeal  such  denial  to  the  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs. 


Each  handler  that  is  granted  an 
exemption  must  submit  to  the  Board  an 
annual  progress  report,  due  May  1  of 
each  year.  The  progress  report  shall 
include  the  results  of  the  exemption 
activity  (comparison  of  intended 
activity  with  actual  activity)  for  the  year 
in  its  entirety,  the  volume  of  exempted 
fruit,  an  analysis  of  the  success  of  the 
exemption  program,  and  such  other 
information  the  Board  may  request. 

As  previously  discussed,  the  Board 
has  recommended  that  exports  to 
countries  other  than  Canada.  Mexico 
and  Japan  be  exempted  pursuant  to 
§  930.62.  The  Board  has  also 
recommended  that  diversion  credit  be 
granted  for  such  exports.  Handlers 
wishing  to  receive  diversion  credit  for 
exports  must  provide  to  the  Board  on- 
board bill  of  lading  documentation  or 
other  documentation  to  verify  export 
before  the  Board  will  issue  diversion 
credit. 

The  Board  will  grant  diversion  credit 
for  exempted  products  after  it  has 
received  the  necessary  information 
concerning  the  particular  exemption 
and  when  it  is  satisfied  that  the  handler 
requesting  the  diversion  credit  has 
satisfied  all  the  requirements  relevant  to 
the  exemption.  The  Board 
recommended  for  the  1997  season  (July 
1, 1997  through  June  30, 1998)  only, 
that  handlers  receive  diversion  credit 
for  up  to  one  million  pounds  of 
exempted  products  per  handler  for  new 
market  development  and  new  product 
development.  The  Board  believes  this 
will  provide  adequate  flexibility  for 
incUvidual  handlers  to  obtain  diversion 
creflit  for  exempt  uses  this  season,  but 
recommended  providing  some 
restriction  on  the  absolute  volume  of 
such  allowable  diversions  until  more 
experience  with  the  program  has  been 
obtained.  However,  the  one  million 
pound  hmit  for  exempted  products  per 
handler  does  not  apply  to  handlers 
desiring  to  receive  diversion  credit  for 
exports.  As  stated  previously,  this  is  the 
first  season  this  program  is  in  effect  and 
handlers  have  exported  or  contracted  to 
export  tart  cherry  products.  Some  of 
these  handlers  may  have  shipped  in 
excess  of  the  one  million  pound  fimit. 
Allowing  full  diversion  credit  for  the 
amount  of  product  shipped  abroad,  will 
prevent  both  growers  and  handlers  from 
incurring  financial  losses.  The  Board  is 
continuing  to  review  the  issue  of  what 
limits  to  impose  on  exempted  products. 
Handlers  desiring  to  receive  diversion 
credit  for  donations  to  charitable 
organizations  should  follow  the 
requirements  specified  in  the 
regulations.  For  contributions  to  qualify 
for  diversion  credit,  the  contributed 
product  should  be  marked  clearly  "NOT 
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FOR  RESALE".  The  receiving 
organization  must  be  approved  by  the 
Board  as  a  qualified  recipient  of 
contributions  of  tart  cherry  products. 
Such  organizations  must  be  tax-exempt, 
must  not  sell  the  donated  products  and 
must  be  noncompetitive  with  other  tart 
cherry  industry  sales  outlets.  Once 
products  are  donated  to  an  organization, 
the  Board  must  receive  satisfactory 
documentation  of  the  transaction. 
Handlers  should  provide  the  Board  with 
information  on  how  the  product  was 
used  and  the  volume  of  product  used. 

Handlers  desiring  to  receive  diversion 
credit  for  cherries  diverted  under 
§  930.59,  including  uses  exempt  under 
§930.62,  but  who  fail  to  meet  the  terms 
and  conditions  in  the  regulation  for 
such  diversion  would  not  receive 
diversion  credit  for  the  cherries  or 
cherry  products.  Any  cherries  not 
properly  diverted  in  accordance  with 
Board  Form  No.  4  must  be  placed  into 
the  handler's  secondary  reserve  if  one 
has  been  established  or  the  primary 
reserve  if  a  secondary  reserve  has  not 
been  established.  The  primary  reserve  is 
the  first  reserve  where  handlers  in 
volume  regulated  districts  can  place  tart 
cherries  or  tart  cherry  products  to  hold 
from  primary  markets  in  order  to  meet 
restricted  percentage  obligations.  The 
primary  reserve  is  limited  to  a  capacity 
of  50  million  pounds.  A  secondary 
reserve  is  established  only  after  the 
primary  reserve  has  been  filled  to  the  50 
million  pound  capacity.  The  secondary 
reserve  is  where  the  balance  of  reserve 
cherries  or  cherry  products  are  held. 
There  is  no  maximum  capacity  for  the 
secondary  reserve.  Both  primary  and 
secondary  reserves  are  operated  at  the 
handler's  expense  and  no  cherries  can 
be  removed  from  the  secondary  reserve 
until  the  primary  reserve  has  been 
depleted.  Upon  termination  of  an 
exemption,  any  volume  of  tart  cherry 
products  that  were  exempted  from  order 
requirements  but  which  were  not 
utilized  should  be  placed  into  the 
secondary  inventory  reserve  if  one  has 
been  established,  or  into  the  primary 
reserve.  It  is  the  handler's  responsibility 
to  fulfill  the  restricted  percentage 
obligations  established  by  volume 
regulation.  A  handler  may  fulfill  the 
restricted  percentage  obligation  by 
either  transferring  cherries  from  his/her 
own  inventory,  purchasing  additional 
cherries  or  cherry  products  or  obtaining 
diversion  certificates  from  other 
handlers  to  meet  such  obligation. 

In  addition  to  the  recommendation 
already  discussed,  the  Board,  at  its 
March  meeting,  also  recommended  that 
the  Department  modify  the  qptimum 
supply  formula  by  deducting  exports 
from  the  calculation.  The  Department  is 


not  proceeding  with  this 
recommendation  since  the  order 
promulgation  record  indicates  that 
average  sales  should  include  sales  to  all 
markets,  including  exports. 

At  its  meeting  in  March,  when 
discussing  exports,  the  Board  also 
recommended  that  juice  and  juice 
concentrate,  to  countries  other  than  * 
Canada,  Mexico,  and  Japan,  receive 
diversion  credit.  During  the  production 
and  processing  of  the  crop,  handlers 
have  exported,  or  have  contracted  to 
export,  tart  cherry  juice  or  juice 
concentrate  for  this  season.  Many  of 
these  exports  were  for  the  purpose  of 
expanding  existing  markets  or 
developing  new  markets.  According  to 
the  Board,  if  diversion  credit  is  not 
allowed  for  export  juice  or  juice 
concentrate,  some  of  these  handlers 
could  suffer  substantial  financial  losses 
since  they  would  have  to  pack  or 
purchase  additional  cherries  to  place  in 
their  inventory  reserves  or  default  on 
contracts.  These  costs  would  likely  be 
passed  on  to  growers.  Therefore,  the 
Board  recommended  at  its  September 
11-12,  1997,  meeting  that  the  proviso  in 
§  930.59(b)  of  the  order  be  suspended 
for  this  year  only  and  that  diversion 
credit  for  exports  of  juice  and  juice 
concentrate  be  allowed  for  the  1997- 
1998  crop  year.  The  temporary 
suspension  of  the  proviso  for  the  1997- 
98  crop  year  would  allow  handlers  to 
receive  diversion  credit  for  juice  and 
juice  concentrate  exported  to  countries 
other  than  Canada,  Mexico  and  Japan. 

New  export  sales  of  juice  and  juice 
concentrate  this  crop  year  are  estimated 
to  be  in  the  range  of  4-7  million 
poimds.  While  significant  to  the 
handlers  making  such  sales,  traditional 
sellers  of  juice  and  juice  concentrate 
products  in  established  domestic  and 
export  markets  have  not  indicated  any 
undue  increase  in  competition.  This  is 
because  the  bulk  of  the  new  export  sales 
of  juice  and  juice  concentrate  probably 
represent  sales  to  new  markets  or 
expansion  of  existing  markets. 
Therefore,  the  Board  has  recommended 
that  diversion  credit  be  granted  this 
crop  year  only  to  those  handlers 
exporting  juice  and  juice  concentrate  to 
eligible  countries.  This  action  is  not 
intended  to  establish  a  precedent  for 
future  seasons.  It  will  be  used  to  correct 
any  misunderstandings  that  have 
occurred  in  the  industry  about  order 
operations  concerning  juice  and  juice 
concentrate,  to  prevent  disorderly 
marketing  conditions  and  unnecessary 
financial  losses  by  handlers.  Not 
proceeding  with  the  suspension  this 
season  could  result  in  disorderly 
marketing  in  the  domestic  market,  since, 
in  addition  to  the  problems  already 


mentioned,  juice  and  juice  concentrate 
intended  for  export  would  likely  have  to 
be  sold  domestically.  This  situation  will 
be  avoided  in  subsequent  seasons  since 
handlers  should  be  hilly  aware  of  the 
order's  restrictions. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  would  allow  AMS 
to  certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy. 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  fit>m  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic 
impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  imder  the  order  and 
approximately  1,220  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  tart  cherries  may  be 
classified  as  small  entities. 

Section  930.59  of  the  tart  cherry 
marketing  order  provides  authority  for 
handler  diversion.  Handlers  handling 
cherries  harvested  in  a  regulated  district 
may  fulfill  any  restricted  percentage 
requirements  which  may  be  in  effect  in 
full  or  in  part  through  diversion  of 
cherries  or  cherry  products  in  a  program 
approved  by  the  Board,  rather  than 
placing  cherries  in  an  inventory  reserve. 
Handlers  can  divert  by  destruction  of 
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the  cherries  at  the  handler's  facility, 
making  charitable  donations,  and  using 
cherries  or  chelty  products  for  exempt 
purposes,  or  by  redeeming  grower 
diversion  certi^tes  obtained  from 
growers  who  hkye  diverted  cherries  by 
non-harvest,  ai^^  who  have  been  issued 
diversion  certifcates  by  the  Board.  Once 
diversion  is  satjiifactorily  accomplished, 
handlers  will  receive  a  diversion 
certificate  stating  the  weight  of  cherries 
diverted.  Such  diversion  certificates  can 
be  used  to  satisfy  the  handler's 
restricted  percentage  obligation.  This 
enables  handleri  to  either  place  cherries 
into  an  inventory  reserve  or  select  the 
diversion  option  most  advantageous  to 
their  particular  business  operation. 
Costs  for  supervision  of  such  actions 
will  take  place  uhder  the  supervision  of 
the  USDA  Processed  Products 
Inspection  Service  or  Board  employee 
inspectors,  and  .that  the  costs  ofsuch 
supervision  is  t|>lbe  paid  by  the  handler. 
USDA  inspector^  will  supervise 
diversion  of  cheoy  products  at  the 
current  hourly  liate  of  $41 .00  under 
USDA's  inspect|i>n  fee  schedule  (7  CFR 
54.42).  Board  em{ployees  will  supervise 
diversion  at  the  same  rate.  Diversion 
may  also  be  accopiplished  by  handlers 
donating  cherried  to  charitable 
organizations,  utilizing  cherries  in 
exempt  outlets,  qt  redeeming  grower 
diversion  certificates  obtained  from 
growers  who  have  diverted  cherries  by 
non-harvest,  an^lwho  have  been  issued 
diversion  certifitbtes  by  the  Board  in 
accordance  with  rules  and  regulations 
governing  the  issuance  of  grower 
diversion  certificates  (§  930.100,  62  FR 
44881,  August  2fei,  1997).  Diversion  by 
means  other  than!  destruction  of  cherries 
at  handlers'  facifc^es  would  also  be 
subject  to  supervision  as  found 
necessary  by  the  Board.  Fees  would  be 
charged  as  discussed  above.  Providing 
such  options  allows  handlers  to 
minimize  procesising  and  storage  costs 
associated  with  meeting  restricted 
percentage  obUgitions.  Such  cost 
savings  may  also  be  passed  on  to 
growers  and  consumers.  Thus, 
providing  these  0btions  accomplishes 
thepurposes  of  toe  order  and  the  Act. 

The  Board  alsd  recommended 
granting  handler^  diversion  credit  for 
cherries  used  for  exempt  purposes 
under  section  930»62.  Those  purposes 
include  cherries  |i|sed  for  new  product 
development,  for  the  development  of 
export  markets,  for  experimental 
purposes,  and  th^  export  of  cherries  and 
cherry  products,  including  juice  or  juice 
concentrate,  to  approved  countries. 

In  order  to  pro^de  for  juice  and  juice 
concentrate  as  a  diversion  outlet,  the 
Board  recommended  that  the  proviso 
under  §  930.59  (b  of  the  order  be 


suspended.  Therefore,  this  rule 
temporarily  suspends  language  in  the 
proviso  under  §  930.59  (b)  of  the  order. 
The  suspension  would  temporarily 
remove  a  pfihibition  against  allowing 
diversion  credit  for  juice  and  juice 
concentrate  for  this  crop  year  only. 
However,  the  Board  would  only  grant 
diversion  credit  for  juice  or  juice 
concentrate  exported  to  eligible 
countries.  The  Board  recommended  this 
suspension  be  used  to  correct  any 
misimderstandings  that  have  occurred 
in  the  industry  about  order  operations 
concerning  juice  and  juice  concentrate, 
to  prevent  disorderly  marketing 
conditions  and  unnecessary  financial 
losses  by  handlers. 

The  temporary  suspension  of  the  juice 
and  juice  concentrate  proviso  was 
discussed  at  the  most  recent  Board 
meeting.  It  was  the  Board's  view  that  if 
the  proviso  is  not  suspended,  affected 
handlers  will  have  to  expend  additional 
funds  to  meet  their  restricted  obligations 
by  placing  products  that  they  could 
have  sold  in  export  markets  into  an 
inventory  reserve  or  at-plant  divert.  The 
costs  of  these  actions  would  likely  be 
passed  on  to  growers. 

New  export  sales  of  juice  and  juice 
concentrate  this  crop  year  are  estimated 
to  be  in  the  range  of  4-7  million 
pounds.  While  significant  to  the 
handlers  making  such  sales,  traditional 
sellers  of  juice  and  juice  concentrate 
products  in  established  domestic  and 
export  markets  have  not  indicated  any 
imdue  increase  in  competition  this 
season.  This  is  because  the  bulk  of  the 
new  export  sales  of  juice  and  juice 
concentrate  probably  represent  sales  to 
new  markets  or  expansion  of  existing 
markets,  rather  than  an  increase  in 
competition  among  sellers  for 
previously  developed  markets.  As 
previously  stated  .'handlers  have 
indicated  that  exports  of  tart  cherry 
products  have  increased  significantly 
over  previous  years'  exports.  Board 
members  indicated  that  last  year's 
exports  totaled  about  10  million 
pounds.  This  year,  handlers  are 
expected  to  experience  the  largest 
volume  of  exports  on  record,  estimated 
at  up  to  50  million  pounds.  Handlers 
have  been  able  to  expand  existing 
export  markets  and  establish  new 
markets  for  the  future.  Board  members 
also  commented  that  hot  pack  product 
(canned  tart  cherries)  have  been  shipped 
to  export  markets  that  have  never 
received  such  product  bef<M«. 
Contributing  to  their  success  is  the 
excellent  quality  of  this  year's  crop. 
Growers  and  handlers  have  experienced 
high  quality  fruit  due  to  favorable 
growing  conditions  for  tart  cherries  this 
season.  This  high  quality  fruit  has 


resulted  in  high  quaUty  products  which 
are  very  competitive  in  export  markets. 
The  availability  of  such  high  quality 
cherry  products  increases  the  likelihood 
of  maintaining  such  markets  in  future 
seasons.  Not  proceeding  with  the 
suspension  this  season  could  result  in 
disorderly  marketing  in  the  domestic 
market. 

The  impact  of  this  rule  would  be 
beneficial  to  growers  and  handlers. 
Authorizing  various  diversion  outlets 
and  allowing  diversion  credit  for 
exempt  uses  means  handlers  will  not  be 
required  to  divert  excess  cherries  at 
their  plants.  Instead,  fiiiit  can  be 
processed  into  a  usable  form,  thereby 
promoting  the  development  of  new 
products  and  the  expansion  of  new 
markets  for  tart  cherries.  Authorizing 
exemptions  for  various  uses  of  tart 
cherries  should  also  promote  such 
market  development  and  expansion,  as 
well  as  making  cherries  available  for 
charitable  purposes.  Suspending  an 
order  provision  for  this  season  only  will 
allow  handlers  to  take  advantage  of 
export  markets  and  obtain  diversion 
credit  for  such  exports,  increasing  the 
utilization  of  this  season's  crop  and 
grower  and  handler  returns. 

The  Board  considered  alternatives  to 
these  recommendations.  With  respect  to 
handler  diversion  and  diversion  credit 
for  exempt  uses,  if  volume  regulation  is 
imposed  this  season  and  diversion 
credits  are  not  granted,  handlers  would 
have  to  divert  cherries  by  other  means 
or  place  cherries  in  an  inventory 
reserve,  which  may  not  be  desirable  for 
some  handlers  since  storage  costs  of  the 
reserve  are  borne  by  the  handler.  For 
example,  the  Board  discussed  not 
granting  handlers  diversion  credit  for  at- 
plant  diversion.  However,  the  Board  felt 
that  providing  such  a  diversion  option 
increased  handler  flexibiUty  to  process 
and  pack  the  best  cherries  available 
during  a  year  when  volume  regulation  is 
in  effect  and  to  reduce  the  costs  of 
processing  and  storing  reserve  cherries. 
The  Board  also  discussed  not  granting 
exemptions,  and  diversion  credit  for 
such  exemptions,  for  exports  to  eligible 
countries  (including  juice  and  juice 
concentrate),  other  exempt  uses,  and 
charitable  donations.  However,  the 
Board  felt  this  would  not  be  in  the  best 
interest  of  the  industry  or  the  public.  As 
previously  discussed,  the  Board 
expressed  that  not  allowing  the  export 
and  other  exemptions  would  have  a 
detrimental  effect  on  the  market  this 
season  if  fi^e  and  restricted  percentages 
are  imposed.  Without  such  exemptions 
and  diversion  credits  for  export  sales, 
new  market  development  and  other 
specified  uses,  about  50  million  pounds 
of  cherries  would  not  be  removed  fit>m 
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the  domestic  market  this  season, 
depressing  grower  returns  for  all 
cherries.  The  marketing  order  was 
designed  to  increase  grower  returns  by 
stabilizing  supplies  with  demand  as 
well  as  stabilizing  prices  and  creating  a 
more  orderly  and  predictable  marketing 
environment.  Expanding  markets  and 
developing  new  products  is  key  to 
meeting  this  marketing  order's  goals. 

Not  granting  exemptions  and 
diversion  credit  for  exports  to  countries 
other  than  Canada,  Mexico,  and  Japan 
was  also  discussed  at  Board  meetings. 
However,  the  Board  expressed  that  this 
recommendation  is  very  important  to 
creating  stable  conditions  in  the  export 
marketplace  this  season  and  would 
encourage  futiue  market  growth.  The 
Board  further  stated  that  such  action 
will  improve  retiu'ns  to  growers  because 
of  the  tremendous  grovtrth  in  the  export 
market  this  season. 

This  rule  imposes  certain  reporting 
and  recordkeeping  requirements  on  tart 
cherry  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  IDepartment  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 

Paperwork  Reduction  ' 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
the  order  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Number  0581-0177.  This  includes  the 
requirements  contained  in  this 
regulation  (i.e.  progress  reports, 
applications).  The  components  of  the 
Handler  Reserve  Plan  and  Final  Pack 
Report  which  handlers  must  submit  to 
utilize  at-plant  and  exempt  use 
diversion  and  the  requirements  for  other 
reports  related  to  handler  diversion  and 
handlers  meeting  their  restricted 
percentage  obligations  (i.e..  Inventory 
Reserve  Summary,  Cherries  Acquired 
fit)m  Producers,  Handler  Reserve  Plan 
and  Final  Pack  Report,  and  Inventory 
Location  Report)  have  received  approval 
by  OMB.  It  was  anticipated  that  as  many 
as  45  handlers  might  be  regulated  if 
voliune  regulations  are  established. 
Many  reports  are  submitted  a  single 
time  each  season,  while  some  are 
submitted  more  frequently.  In  addition, 
the  bulk  of  the  information  handlers 
must  report  is  obtained  during  the 
normal  course  of  their  business 


operations.  It  would  take  handlers 
approximately  15  minutes  per  report  to 
complete  for  a  total  of  60  minutes  per 
handler  and  approximately  2,700 
minutes  annually  for  the  estimated  45 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Board's  meetings  were  v^rldely 
publicized  throughout  the  tart  cherry 
industry  and  all  interested  persons  were 
invited  to  attend  them  and  participate  in 
Board  deliberations.  Like  all  Board 
meetings,  the  March,  June,  and 
September  1997,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  their  views 
on  these  issues.  The  Board  itself  is 
composed  of  18  members,  of  which  17 
members  are  growers  and  handlers  and 
one  represents  the  public.  Also,  the 
Board  has  a  number  of  appointed 
committees  to  review  certain  issues  and 
make  recommendations.  The  Board's 
Diversion  Subcommittee  met  on  March 
12, 1997,  and  discussed  handler 
diversion  in  detail.  That  meeting  was 
also  a  public  meeting  and  both  large  and 
small  entities  were  able  to  participate 
and  express  their  views.  A  majority  of 
these  entities  expressed  that,  in  their 
opinion,  the  recommendations  made  by 
the  Board  would  have  a  positive  impact 
on  both  small  and  large  entities.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Pursuant  to  section  930.50  of  the 
order,  the  Board  met  on  June  26-27, 
1997,  to  formulate  a  1997-98  marketing 
policy  using  a  USDA  crop  estimate  of 
242  million  pounds.  The  Board  met  on 
September  11-12, 1997,  and  revised  its 
marketing  policy  based  on  actual  1997- 
98  tart  cherry  production  of  284  million 
poimds. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  foimd  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  also  foimd  that,  for  the  1997-98 
crop  year  only,  the  proviso  under 
§  930.59(b),  which  prohibits  handlers 
fr^m  receiving  diversion  credit  for  juice 
and  juice  concentrate,  should  be 
suspended  since  such  proviso  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act.         t 

This  rule  invites  comments  on  the 
establishment  of  rules  and  regulations 
for  handler  diversion  and  granting 
exemptions  from  certain  order 


provisions,  allowing  diversion  credit  for 
exempt  uses  and  charitable  donations, 
the  suspension  of  an  order  provision  in 
section  930.59(b),  and  the  possible 
impacts  of  these  actions  on  both  small 
and  large  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  is  the  first  season  the 
marketing  order  has  been  in  effect  and 
regulations  are  needed  to  implement  its 
authorities;  (2)  these  rules  need  to  be  in 
place  this  season  since  the  industry  is 
marketing  its  crop  currently  and  that  the 
crop  year  began  on  July  1, 1997;  (3)  the 
Board  unanimously  recommended  these 
changes  at  public  meetings  and 
interested  parties  had  an  opportiuiity  to 
provide  input;  (4)  handlers  need  to 
know  the  procedures  in  order  to  operate 
their  plants  this  season;  and  (5)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Tart  cherries. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§930.59    [Amended] 

2.  In  §  930.59,  paragraph  (b)  the 
words,  "Provided,  That  diversion  may 
not  be  accomplished  by  converting 
cherries  into  juice  or  juice  concentrate" 
are  suspended  through  June  30, 1998. 

3.  A  new  §  930.159  is  added  to  read 
as  follows: 

§930.159    Handler  diversion. 

(a)  Methods  of  diversion.  Handlers 
may  divert  cherries  by  redeeming 
grower  diversion  certificates,  by 
destroying  cherries  at  handlers'  facilities 
(at-plant),  by  donating  cherries  or  cherry 
products  to  Board  approved  charitable 
organizations,  or  by  using  cherries  or 
cherry  products  for  exempt  purposes 
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under  §  QSO.ielzl.  including  export  to 
countries  other  than  Canada,  Mexico 
and  Japan.  Onqe  diversion  is 
satisfactorily  accomplished,  handlers 
will  receive  diversion  certificates  stating 
the  weight  of  cherries  diverted. 
Diversion  credit  may  be  used  to  fulfill 
any  restricted  percentage  requirement  in 
full  or  in  part.  Ajny  information  received 
of  a  confidential  and/or  proprietary 
nature  pursuant  to  this  section  will  be 
protected  from  jdisclosure  pursuant  to 
§930.73  of  the  tWer. 

(b)  Board  noUfication  and  handler 
plan.  Any  handler  intending  to  divert 
cherries  or  cheiUr  products  pursuant  to 
§  930.59  of  the  ttrder  (except  through 
exempt  uses  uni4er  §  930.62  of  the  order) 
must  notify  thejBoard  of  such  intent  and 
provide  a  plan  by  November  1  which 
shows  how  the  nandler  intends  to  meet 
the  restricted  percentage  obligation, 
except  that,  for  the  1997-98  season 
only,  the  deadline  is  February  5. 1998. 
The  Board  may  ^end  this  date  in 
individual  caseu  [pursuant  to  a  written 
request  showing  [good  cause  why  the 
plan  cannot  be  provided  by  the  due 
date.  A  handler  iijinll  have  one  year  to 
fulfill  such  planj.jThe  details  of  the  plan 
shall  include,  bill  not  be  limited  to,  the 
name  and  addrej^s  of  the  handler,  .the 
total  product  prb|;:essed  at-plant. 
product  diverted  at-plant.  in-orchard 
diversion  certifioates  redeemed, 
anticipated  donations  to  charitable 
outlets,  disposition  to  exempt  outlets  or 
uses  and  detailed  plans  for  how  and 
where  such  disposition  will  be  made, 
and  inventory  reserve  amount.  It  shall 
also  contain  an  agreement  that  the 
proposed  divers|0n  is  to  be  carried  out 
imder  the  supervision  of  the  Board  and 
that  the  cost  of  sbch  supervision  is  to  be 
paid  by  the  handler.  Supervision  of 
diversion  by  me||is  other  than 
destruction  of  the  cherries  at  a  handler's 
facility  will  be  subject  to  supervision  as 
found  necessary  by  the  Board.  USDA 
inspectors  or  BoArd  employees  will 
supervise  diversion  of  cherry  products 
at  the  current  hok^ly  rate  under  USDA's 
inspection  fee  schedule  (7  CFR  52.42). 
Any  cherries  not]  diverted  in  accordance 
with  the  handler'i  plan  will  be  placed 
into  the  secondary  inventory  reserve  or 
the  primary  inventory  reserve  if  a 
secondary  inventory  reserve  has  not 
been  established  i 

(c)  At-plant  ditfrsion.  Diversion  by 
disposal  at-plant  [irill  take  place  prior  to 
placing  the  cherrfos  into  the  processing 
line.  Such  diversiim  will  take  place 
under  the  supervi$ion  of  USDA 
Inspection  Serviqe  or  Board  employee 
inspectors.  USDA  inspectors  or  Board 
employees  will  s^i^rvise  diversion  of 
cherry  products  dt^plant  at  the  current 


hourly  rate  under  USDA's  inspection  fee 
schedule  (7  CFR  52.42). 

(d)  Contributions  to  approved 
charitable  organizations.  When 
diverting  by  donating  cherries  or  cherry 
products  to  charitable  organizations, 
handlers  should  follow  the 
requirements  specified  herein.  For 
contributions  to  qualify  for  diversion 
credit,  the  contributed  product  should 
be  marked  clearly  "NOT  FOR  RESALE". 
The  receiving  organization  must  be 
approved  by  the  Board  as  a  qualified 
recipient  of  contributions  of  tart  cherry 
products.  Such  organizations  must  be 
tax-exempt,  must  not  sell  the  donated 
products  and  must  be  noncompetitive 
with  other  tart  cherry  industry  sales 
outlets.  Once  products  are  donated  to  an 
organization,  the  Board  must  receive 
satisfactory  documentation  of  the 
transaction.  Handlers  should  provide 
the  Board  with  information  on  how  the 
product  was  used  and  the  volume  of 
product  used. 

(e)  Gmwer  diversion  certificates.  To 
satisfy  restricted  percentage  obligations 
by  redeeming  grower  diversion 
certificates  handlers  must  present  to  the 
Board  grower  diversion  certificates 
obtained  from  growers  who  have 
diverted  cherries  by  non-harvest,  and 
who  have  been  issued  diversion 
certificates  by  the  Board  in  accordance 
with  the  applicable  rules  and 
regulations  governing  the  issuance  of 
grower  diversion  certificates.  For  this 
crop  year  July  1. 1997.  through  June  30. 
1998.  grower  diversion  certificates  will 
be  valid  until  February  5, 1998. 

[{j  Exempt  uses.  To  receive  diversion 
credit  for  cherries  used  for  exempt 
purposes,  handlers  must  meet  the  terms 
and  conditions  specified  in  §  930.162. 
Each  handler  may  receive  diversion 
credit  for  up  to  one  million  pounds  of 
exeinpted  products  each  crop  year, 
except  that,  for  the  1997  season  only, 
the  one  million  pound  exemption 
limitation  for  diversion  credit  does  not 
apply  to  handlers  exporting  juice  or 
juice  concentrate. 

4.  A  new  §  930.162  is  added  to  read 
as  follows: 


$930,182    Exemptions. 

(a)  General.  Tart  cherries  which  are 
used  for  the  purpose  of  new  product 
develo{Hnent,  for  new  market 
development,  for  development  of  export 
markets,  for  experimental  purposes,  for 
export  (including  juice,  juice 
concentrate  or  puree,  for  the  1997-98 
crop  year  only)  to  countries  other  than 
Canada.  Mexico  and  Japan,  or  which  are 
donated  to  charitable  organizations  may 
be  granted  an  exemption  by  the  Board 
and  will  be  exempt  bom  §§  930.41. 
930.44.  930.51.  930.53.  and  §§930.55 


through  930.57.  subject  to  the  following 
terms  and  conditions.  Any  information 
received  of  a  confidential  and/or 
proprietary  nature  included  in  this 
application  will  be  protected  from 
disclosure  pursuant  to  §  930.73  of  the 
order. 

(b)  Definitions.  The  terms  in 
paragraph  (a)  of  this  section  shall  have 
the  following  meaning: 

(1)  New  product  development.  The 
development  of  new  tart  cherry 
products  or  of  foods  or  other  products 
in  which  tart  cherries  or  tart  cherry 
products  are  incorporated  which  are  not 
presently  being  produced  on  a 
commercial  basis.  New  product 
development  can  also  include  the 
production  or  processing  of  a  tart  cherry 
product  using  a  technique  not  presently 
being  utilized  commercially  in  the  tart 
cherry  industry.  Once  total  industry 
utilization  for  a  new  product  exceeds  2 
percent  of  the  five  year  average 
production  of  tart  cherries,  the  product 
shall  no  longer  be  considered  under 
development  and  not  eligible  for  a  new 
product  development  exemption. 

(2)  Newmarket  development.  The 
development  of  markets  for  tart  cherry 
products  which  are  not  commercially 
established  markets  and  which  are  not 
competitive  with  commercial  outlets 
presently  utilized  by  the  tart  cherry 
industry  (including  the  development  of 
new  export  markets).  A  new  market 
becomes  commercially  established, 
when  total  industry  utilization  in  the 
market  exceeds  2  percent  of  the  five 
year  average  production  of  tart  cherries. 

(3)  Development  of  export  markets. 
The  sale  of  dierries  or  cherry  products, 
including  the  development  of  sales  for 
new  or  different  tart  cherry  products  or 
the  expansion  of  sales  for  existing  tart 
cherry  products,  to  countries  other  than 
Canada.  Mexico,  and  Japan:  Provided. 
That  such  cherry  products  cannot 
include  juice  or  juice  concentrate: 
Provided  further.  That  the  exclusion  of 
juice  or  juice  concentrate  shall  not 
apply  for  the  1997  season  only  (through 
June  30, 1998). 

(4)  Experimental  purposes.  The  use  of 
cherries  or  cherry  products  in 
preliminary  and/or  developmental 
activities  intended  to  result  in  new 
products,  new  applications  and/or  new 
markets  for  tart  cherry  products.  Any 
exemption  for  experimental  work  shall 
be  limited  in  scope,  duration  and 
volume  based  on  information  supplied 
by  the  appUcant  at  the  time  a  request  for 
exemption  is  made.  In  no  case  shall  an 
individual  exemption  for  experimental 
purposes  last  longer  than  five  years  or 
exceed  100.000  pounds  raw  product 
equivalent  of  tart  cherries. 
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(c)  Obtaining  approval  for  exempt 
uses.  In  order  to  receive  exemptions  for 
cherries  or  cherry  products  utiHzed  for 
exempt  purposes,  handlers  must  apply 
to  the  Board  for  a  new  exemption  or  for 
renewal  of  an  existing  exemption  by 
November  1  for  the  next  succeeding 
year,  except  for  the  1997  year  only, 
handlers  may  apply  through  February  5, 
1998.  A  handler  shall  have  one  crop 
year  to  dispose  of  cherries  or  cherry 
products  to  exempt  outlets  approved  by 
the  Board,  unless  granted  a  renewal.' 
Handlers  applying  to  the  Board  for  a 
new  exemption  or  for  renewal  of  an 
existing  exemption  are  subject  to  the 
following  conditions: 

(1)  When  applying  to  the  Board  for  an 
exemption  for  new  product 
development,  handlers  must  detail  the 
nature  of  their  new  product,  how  it 
differs  from  current,  existing  products 
and  the  anticipated  short  and  long  term 
sales  volume  for  the  exemption.  It  will 
be  the  Board  staffs  responsibility  to 
analyze  and  investigate  any  request  and 
upon  completion  5f  that  analysis 
authorize  or  deny  the  exemption. 

(2)  When  applying  to  the  Board  for  an 
exemption  for  new  market  development, 
handlers  must  detail  the  nature  of  their 
new  market,  how  it  differs  from  current, 
existing  markets  and  the  anticipated 
short  and  long  term  sales  volume  for  the 
exemption.  It  will  be  the  Board  staffs 
responsibility  to  analyze  and  investigate 
any  request  and  upon  completion  of  that 
analysis  authorize  or  deny  the 
exemption. 

(3)  When  applying  to  the  Board  for  an 
exemption  for  the  development  of 
export  markets  for  tart  cherries  or  cherry 
products  (including  juice  and  juice 
concentrate  through  June  30, 1998  only) 
in  countries  other  than  Canada,  Mexico 
and  Japan,  including  the  expansion  of 
sales  in  existing  export  markets, 
handlers  must  detail  the  nature  of  their 
product,  specify  whether  such  product 
differs  from  current  products  being  sold 
in  export  markets,  and  estimate  the 
anticipated  short  and  long  term  sales 
volumes  for  the  requested  exemption. 

(4)  When  applying  to  the  Board  for  an 
exemption  for  experimental  purposes, 
handlers  must  indicate  the  preliminary 
and/or  developmental  experimental 
activity.  Such  experimental  purposes 
should  be  intended  to  result  in  new 
products,  new  applications  and/ or  new 
markets  for  existing  tart  cherry 
products.  Any  exemption  for 
experimental  work  shall  be  limited  in 
scope,  duration  and  volume  which  the 
proposing  party  shall  specify  at  the  time 
a  request  for  exemption  is  made.  In  no 
case  shall  an  exemption  for 
experimental  purposes  last  longer  than 
five  years  or  exceed  100,000  pounds  raw 


product  equivalent  per  handler  of  tart 
cherries  during  the  duration  of  the 
experiment. 

(d)  Review  of  applications.  A  Board 
appointed  subcommittee  of  three 
persons  which  shall  include  the 
manager  (or  a  Board  member  acting  in 
the  Manager's  stead),  the  public  member 
and  one  industry  person  who  is  not  on 
the  Board,  shall  review  applications  for 
exemption  or  renewal  of  exemption  and 
either  approve  or  deny  the  exemption. 
Any  denial  of  an  application  for 
exemption  or  renewal  of  an  existing 
exemption  shall  be  served  on  the 
applicant  by  certified  mail  and  shall 
state  the  reasons  for  the  denial.  Within 
10  days  after  the  receipt  of  a  denial,  the 
applicant  may  file  an  appeal,  in  writing, 
with  the  Deputy  Administrator,  Fruit 
and  Vegetable  Programs,  supported  by 
any  arguments  and  evidence  the 
applicant  may  wish  to  offer  as  to  why 
the  application  for  exemption  or 
renewal  of  exemption  should  have  been 
approved.  The  Deputy  Administrator 
upon  consideration  of  such  appeal  will 
take  such  action  as  deemed  appropriate 
with  respect  to  the  appfication  for 
exemption  or  renewal  of  exemption. 

(e)  Prog^ss  report.  Each  handler  that 
is  granted  an  exemption  must  submit  to 
the  Board  an  annual  progress  report, 
due  May  1  of  each  crop  year.  The 
progress  report  shall  include  the  results 
of  the  exemption  activity  (comparison  of 
intended  activity  with  actual  activity) 
for  the  year  in  its  entirety,  the  volume 
of  exempted  fruit,  an  analysis  of  the 
success  of  the  exemption  program,  and 
such  other  information  as  the  Board 
may  request. 

(f)  Diversion  credit;  failure  to  meet 
terms  and  conditions  of  exemption. 
Handler  diversion  certificates  for 
exempt  uses  shall  be  issued  to  handlers 
provided  that  terms  and  conditions 
applicable  to  exempt  uses  are  satisfied. 
Diversion  certificates  will  not  be  issued 
to  handlers  for  any  voliune  of  tart  cherry 
products  for  which  such  terms  and 
conditions  are  not  satisfied  and  such 
cherries  would  be  subject  to  all  of  the 
terms  and  conditions  of  §§  930.41, 
930.44,  930.51,  930.53,  and  §§930.55 
through  930.57. 

(g)  Failure  to  meet  terms  and 
conditions  for  exemption.  Upon 
termination  of  an  exemption,  any 
volume  of  tart  cherry  products  that  were 
granted  an  exemption  but  were  not 
utilized  for  the  authorized  exempt 
purpose  would  be  subject  to  all  of  the 
terms  and  conditions  of  §§  930.41, 
930.44,  930.51,  930.53.  and  §§930.55 
through  930.57. 


Dated:  December  30, 1997. 
Enrique  E.  Figueroa, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  98-283  Filed  1-5-98;  8:45  am) 

BILUNG  CODE  3410-02-U 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  94  and  96 
[Docket  No.  97-127-1] 

Restrictions  on  the  importation  of 
Ruminants,  Meat  and  Meat  Products 
From  Ruminants,  and  Certain  Other 
Ruminant  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation 
into  the  United  States  of  ruminants, 
meat  and  meat  products  from 
ruminants,  and  other  ruminant  products 
to  restrict  the  importation  of  live 
ruminants,  meat  and  meat  products 
from  ruminants,  and  certain  other 
ruminant  products  from  countries  in 
which  bovine  spongiform 
encephalopathy  (BSE)  may  exist  This 
action  is  necessary  to  ensure  that 
animals  and  animal  products  affected 
with  BSE  are  not  imported  into  the 
United  States. 

DATES:  Interim  rule  effective  December 
12, 1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
March  9, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-127-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-127-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Julia  Sturm,  Supervisory  Staff 
Veterinarian,  Products  Program, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  USDA  Center,  Unit  40,  4700 
River  Road,  Riverdale,  MD  20737-1231. 
(301)  734-3399. 
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SUPPLEMENTAflt  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  92,  93. 
94.  95.  and  96  (Jreferred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animalp.  birds,  poultry,  meat, 
other  animal  pioducts  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  ani'ma)  [diseases,  including 
bovine  spongif(|rm  encephalopathy 
(BSE).  1 1 

BSE  is  a  neurological  disease  of 
bovine  animal^  and  other  ruminants  and 
is  not  known  td  exist  in  the  United 
States. 

It  appears  thjajt  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore.  BSB  bould  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat  and  other  animal 
products  and  hjyproducts  from 
ruminants  infedled  with  BSE,  are 
imported  into  ^e  United  States  and  are 
fed  to  ruminanik  in  the  United  States. 
BSE  could  alsa  become  established  in 
the  United  Statics  if  ruminants  from 

Br  regions  in  which  BSE 

^.95.4.  and  96.2  of  the 
:iibit  or  restrict  the  ' 
,  .Brtain  meat  and  other 
animal  products  and  byproducts  from 
ruminants  that;have  been  in  regions  in 
which  BSE  exijjls.  These  regions,  which 
currently  consist  only  of  countries,  are 
listed  in  §  94.18  of  the  regulations. 
Furthermore.  §|^.404(a)(3)  states  that 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)!  may  deny  the 
importation  of  ruminants  from  regions 
where  a  commmiicable  disease  such  as 
BSE  exists.  The!  Current  regulations  at 
§  94.18(a)  list  mk  following  countries  as 
regions  in  which  BSE  exists:  Belgium. 
France.  Great  Britain.  Northern  Ireland, 
the  Republic  oflreland.  Luxembourg. 
The  Netherlands,  Oman,  Portugal,  and 
Switzerland.      | 

ier  it  necessary  to 
)klation  of  ruminants, 
iroducts  from 
liertain  ruminant 
products  and  byproducts  not  only  from 
countries  and  other  regions  in  which 
BSE  is  known  tijexist.  but  also  torn 
countries  and  oiter  regions  which, 
because  of  import  requirements  less 
restrictive  than  those  that  would  be 
acceptable  for  import  into  the  United 
States  and/or  beoause  of  inadequate 
surveillance,  present  a  significant  risk  of 
introducing  BS^.  Specifically,  we 
consider  it  nece  *ary  to  apply  these 

countries  of  Europe.  In 


countries  or  ot 
exists  are  impc 
Sections  94. 
regulations  pre 
importation  of| 


We  now  consji 
restrict  the  imp 
meat  and  meat 
ruminants,  and 


restrictions  to  a 


addition  to  the  countries  listed  above, 
we  are  applying  such  restrictions  to 
Albania.  Austria.  Bosnia-Herzegovina. 
Bulgaria.  Croatia,  the  Czech  Republic. 
Denmark,  the  Federal  Republic  of 
Yugoslavia.  Finland.  Germany.  Greece. 
Hungary.  Italy,  the  former  Yugoslav 
Republic  of  Macedonia,  Norway, 
Poland,  Romania,  the  Slovak  Republic, 
Slovenia,  Spain,  and  Sweden. 

Additionally,  in  this  rule,  in  the  list 
of  regions  in  which  BSE  exists,  we  are 
including  Great  Britain  and  Northern 
Ireland  under  "United  Kingdom." 
which  also  encompass  The  Falklands. 

Reasons  for  New  Restrictions 

Our  decision  to  establish  the 
restrictions  set  forth  in  this  interim  rule 
is  based  on  recent  developments  in 
Europe  that  lead  us  to  befieve  that  the 
BSE  agent  may  be  present,  but  as  yet 
undetected,  throughout  Europe.  The 
Netherlands.  Belgium,  and  Luxembourg 
have  recently  reported  their  first  cases 
of  BSE  in  native-bom  cattle. 
Additionally.  Belgium  and  Luxembourg 
have  reported  that  cattle  diagnosed  with 
BSE  were  inadvertently  processed  into 
the  animal  food  chain.  Because  of  the 
movement  of  ruminants  and  ruminant 
products  within  Europe,  the  possibility 
exists  that  this  potentially  contaminated 
animal  feed  may  have  been  moved  from 
Belgium  and  Luxembourg  to  other 
European  countries. 

We  consider  the  risk  posed  by  this 
potential  movement  to  be  especially 
great  in  light  of  new  scientific  research 
that  has  identified  BSE  infectivity  in 
bone  marrow,  dorsal  root  ganglion,  and 
trigeminal  ganglion.  This  new  research 
expands  the  list  of  specific  bovine 
tissues  and  organs  of  concern  for  BSE 
infectively.  Previously,  the  list  included 
only  terminal  (distal)  ileum,  brain,  eye 
(retina),  and  spinal  cord.  Based  on 
ongoing  research,  it  appears  likely  that 
other  tissues  may  contain  the  BSE 
infectious  agent. 

Therefore,  we  are  amending  the  list  in 
§  94.18(a)  to  include  the  countries 
discussed  above.  Due  to  the  research 
findings  that  additional  tissues  may 
contain  the  BSE  infectious  agent,  we  are 
also  amending  §  94.18(b)  to  remove  an 
exception  that  allowed  fresh,  frozen, 
and  chilled  meat  and  meat  products  to 
be  imported  into  the  United  States  from 
countries  listed  in  §94. 18(a)  if  the  meat 
was  deboned,  free  of  visually 
identifiable  lymphatic  and  nerve  tissue, 
and  met  certain  other  requirements. 

In  part  96  of  the  regulations,  §  96.2(b) 
prohibits  the  importation  of  bovine 
casing,  except  stomachs,  that  originated 
in  or  were  processed  in  any  country 
where  BSE  exists,  as  listed  in  existing 
§  94.18(a).  In  this  interim  rule,  we  are 


rewording  that  reference  in  §  96.2(b)  so 
that  it  also  encompasses  the  countries 
we  are  adding  to  §  94.18(a)  in  this 
interim  rule,  and  are  changing  the 
heading  to  the  section  accordingly. 
Additionally,  we  are  expanding  the 
prohibition  on  casings  to  include  those 
from  both  bovines  and  other  riiminants. 

Because  the  following  products 
present  a  minimal  risk  of  BSE 
transmission,  we  have  not  been 
prohibiting  their  importation  from  BSE- 
affected  countries  under  the  existing 
regulations,  and  we  are  excluding  them 
from  the  restrictions  established  by  this 
interim  rule:  semen,  milk  and  milk 
products,  hides  and  skins,  tallow  and 
tallow  derivatives,  and  certain  blood 
products  used  in  microbiologic  media. 

Procedures  for  Requesting  Removal  of 
Restrictions 

.      In§94.18(a)(3)ofthisrule.  we 
provide  that  countries  or  other  regions 
that  wish  to  request  removal  from  the 
list  of  regions  considered  high  risk  for 
BSE  must  submit  to  APHIS  certain 
information  described  in  §  92.2  of  the 
regulations.  This  information  is  as 
follows: 

1.  The  authority,  organization,  and 
infrastructure  of  the  veterinary  services 
organization  in  the  region  (country). 

2.  Disease  status — i.e.,  is  the  BSE 
agent  known  to  exist  in  the  region?  If 
"yes."  at  what  prevalence?  If  "no," 
"when  was  the  most  recent  diagnosis? 

3.  The  status  of  adjacent  regions  with 
respect  to  the  agent. 

4.  The  extent  of  an  active  disease 
control  program,  if  any,  if  the  agent  is 
known  to  exist  in  the  region. 

5.  The  degree  to  which  the  region  is 
separated  fiiom  regions  of  higher  risk 
through  physical  or  other  barriers. 

6.  The  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecurity  regarding 
such  movements. 

7.  Livestock  demographics  and 
marketing  practices  in  the  region. 

8.  The  type  and  extent  of  disease 
surveillance  in  the  region — e.g.,  is  it 
passive  and/or  active;  what  if  the 
quantity  and  quality  of  sampling  and 
testing? 

9.  Diagnostic  laboratory  capabilities. 

10.  Policies  and  infrastructure  for 
animal  disease  control  in  the  region — 
i.e..  emergency  response  capacity. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  We  are  making  this 
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action  effective  retroactively  to 
December  12, 1997,  which  is  the  date 
APHIS  issued  a  policy  stating  it  had 
stopped  issuing  import  permits  for  the 
live  ruminants  and  ruminant  products 
and  byproducts  covered  by  this  interim 
rule.  This  effective  date  is  necessary  to 
ensure  that  nuninant  and  ruminant 
products  and  byproducts  infected  with 
BSE  are  not  imported  into  the  United 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  533 
to  make  the  rule  effective  December  12, 
1997.  We  will  consider  comments  that 
are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  December  12, 1997; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  nil    '-"ave  been  approved  by  the 
Office  01  Management  and  Budget 
(OMB).  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-004Q. 


List  of  Subjects  • 

9CFRPart94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  96 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR, 
chapter  I,  subchapter  D,  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY; 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161. 162, 
and  450;  19  U.S.C  1306,  21  U.S.C  111,  114a, 
134a.  134b.  134c,  134f,  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22,  2.80.  and  371.2(d). 

§94.18    [Amended] 

2.  Section  94.18  is  amended  by 
revising  the  heading  to  the  section  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  94.1 8    Restrictions  on  importation  of 
meat  and  edible  products  from  ruminants 
due  to  boviiM  spongiform  encephalopattiy. 

(a)(1)  Bovine  spongiform 
encephalopathy  exists  in  the  following 
regions:  Belgium,  France,  the  Republic 
of  Ireland,  Luxemboiug.  Oman,  The 
Netherlands,  Portugal,  Switzerland,  and 
the  United  Kingdom. 

(2)  The  following  regions,  because  of 
import  requirements  less  restrictive  than 
those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  of  inadequate  surveillance, 
present  and  undue  risk  of  introducing 
bovine  spongiform  encephalopathy  into 
the  United  States:  Albania,  Austria, 
Bosnia-Herzegovina,  Bulgaria,  Croatia, 
the  Czech  Republic,  IDenmark,  the 
Federal  Republic  of  Yugoslavia, 
Finland.  Germany,  Greece,  Hungary, 
Italy,  the  Former  Yugoslav  Republic  of 
Macedonia,  Norway,  Poland,  Romania, 
the  Slovak  Republic,  Slovenia,  Spain, 
and  Sweden. 

(3)  A  region  may  request  at  any  time 
that  the  Administrator  considers  its 
removal  from  a  list  set  forth  in 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
by  following  the  procedures  set  forth 
§§  92.2(b)  (1)  through  (4).  92.2(b)  (5) 
through  (11),  and  92.2(c)  of  this  chapter. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  importation  of 


fresh,  frozen,  and  chilled  meat,  meat 
products,  and  edible  products  other 
than  meat  (excluding  gelatin,  milk,  and 
milk  products),  from  nuninant  that  have 
been  in  any  of  the  countries  listed  in 
paragraph  (a)  of  this  section  is 
prohibited. 


PART  9e-RESTRICTI0N  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

3.  The  authority  citation  for  part  96 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  136, 136a;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§96.2    [Amended] 

4.  Section  96.2  is  amended  by  revising 
the  heading  to  the  section  and 
paragraph  (b)  to  read  as  follows: 

§96.2    Prohibiten  of  casings  due  to 
African  swine  fever  and  bovine  spongiform 
enceplialopathy. 

*        *        *        *        • 

(b)  The  importation  of  casings,  except 
stoinachs,  from  bovines  and  oUier 
ruminants  that  orginated  in  or  were 
processed  in  any  region  listed  in 
§  94.18(a)  of  this  subchapter  is 
prohibited. 

Done  in  Washington,  DC,  this  31st  day  of 
December  1997. 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  98-266  Filed  1-5-98;  8:45  am) 

BIUMQ  CODE  3410-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  and  558 

New  Animal  Drugs  and  Related 
Products;  Change  of  Sponsor; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  appeared  in  the  Federal 
Register  of  October  23, 1997  (62  FR 
55159).  The  document  amended  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  new  animal 
drug  applications  (NADA's)  andlhree 
abbreviated  new  animal  drug 
applications  (ANADA's)  from  Wade- 
Jones  Co.,  Inc.,  and  its  manufacturing 
subsidiary  Arkansas  Micro  Specialties, 
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Inc.,  to  Alpharma  Inc.  The  document 
was  published  With  two  inadvertent 
errors.  This  document  corrects  those 
errors.  1 1 

EFFECTIVE  DATES  January  6.  1998. 
FOR  FURTHER  INfpRMATlON  CONTACT: 
Judith  O'Haro,  |(^nter  for  Veterinary 
Medicine  (HFV-i6),  Food  and  Drug 
Administration,! 7500  Standish  PI., 
Rockville,  MD  ^|0855,  301-827-3664. 
SUPPLEMENTARY  INFORMATION:  In  PR  Doc. 
97-28011,  appearing  on  page  55159.  in 
the  Federal  Register  of  Thursday, 
October  23, 199/,  the  following 
corrections  are  niade: 

On  page  551M,  in  the  third  column, 
in.the  SUMMARY  paragraph,  in  lines 
five  and  six,  th^  jphr^e  "three 
abbreviated  new  animal  drug 
applications  (ANADA's)"  is  corrected  to 
read  "two  abbreviated  new  animal  drug 
applications  (ANADA's)"  and  on  the 
same  page,  the  Uble  is  corrected  by 
removing  the  last  entry. 

Dated:  December  22, 1997. 
William  K.  Hubb^. 

Associate  Commi$$ionerfor  Policy 
Coordination. 

IFR  Doc.  98-152  fjled  1-5-98;  8:45  am] 

BtLUNG  CODE  4iaO-^1-F 


■^^ 


DEPARTMENT  pP  THE  TREASURY 

Internal  Revenue  Service 

26  CPR  Part  1 

[TD  87521 

RIN  1545-AU67 

Reorganization^  Treatment  of 
Warrants  as  Securities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  retaliations. 

SUMMARY:  This  d|)cument  contains  final 
regulations  that  in  certain  instances 
provide  for  nonrecognition  of  gain  or 
loss  on  the  receipt,  in  pursuance  of  a 
reorganization,  of  rights  to  acquire  stock 
of  a  corporation  that  is  a  party  to  the 
reorganization.  These  regulations 
change  the  existing  rules  for  such  rights 
under  sections  3^4,  355,  and  356  of  the 
Internal  Revenue  Code.  These 
regulations  will  affect  holders  of  these 
rights  who  are  iiifolved  in  corporate 
reorganizations  ijihder  sections  355  and 
368. 

DATES:  These  regulations  are  effective 
March  9, 1998.   ' ! 

FOR  FURTHER  INFOhMATION  CONTACT: 
Michael  J.  Danbuiy,  (202)  622-7750  (not 
a  toll-free  niunb<  i ). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  December  23. 1996,  the  IRS  and 
Treasury  Department  published  a  notice 
of  proposed  rulemaking  (REG-2498ll* 
96)  in  the  Federal  Register  (61  PR 
67508)  containing  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CPR  part  1)  under 
sections  354,  355,  and  356,  relating  to 
exchanges  of  stock  and  securities  in 
certain  reorganizations  and  corporate 
divisions.  Written  and  oral  comments 
inesponding  to  this  notice  were  received. 
There  were  no  requests  to  attend  a 
public  hearing  and  none  was  held.  After 
consideration  of  all  comments  received, 
the  proposed  amendments  are  adopted 
as  revised  by  this  Treasury  decision. 
The  principal  changes  to  the 
regulations,  as  well  as  the  major 
comments  and  suggestions,  are 
discussed  below. 

Explanation  of  Provisions 

A.  The  Proposed  Regulations 

In  general,  sections  354,  355,  and  356 
provide  for  nonrecognition  of  gain  or 
loss,  in  whole  or  in  part,  to  a 
stockholder  or  security  holder  on  the 
exchange  of  stock  or  securities  of  parties 
to  a  reorganization  and  in  pursuance  of 
a  ^an  of  reorganization. 

The  proposed  regulations  would 
extend  the  nonrecognition  rule  of 
sections  354,  355,  and  356  to  certain 
rights  to  acquire  stock.  Thus,  for 
purposes  of  sections  354,  355,  and  356, 
the  proposed  regulations  would  treat 
rights  to  acquire  stock  issued  by  a 
corporation  that  is  a  party  to  a 
reorganization  as  securities  of  the 
corporation  with  no  principal  amount. 
The  preamble  to  the  proposed 
regulations  provided  that,  for  this 
purpose,  the  term  rights  to  acquire  stock 
issued  by  that  corporation  would  have 
the  same  meaning  as  the  term  has  in 
sections  305(d)(1)  and  317(a).  In 
addition,  the  preamble  stated  that  the 
proposed  regulations  would  have  no 
effect  on  other  Internal  Revenue  Code 
rules  that  pertain  to  securities, 
including  sections  83  and  421  through 
424  and  the  regulations  thereunder. 

B.  Comments  on  the  Proposed 
Regulations 

1.  Elaboration  on  the  Definition  of 
"Rights  To  Acquire  Stock" 

Commentators  recommended  that  the 
final  regulations  include  an  explicit 
definition  of  rights  to  acquire  stock. 
They  submitted  particular  examples  for 
inclusion  in  the  definition. 

The  final  regulations  add  a  cross- 
reference  to  sections  305  and  317(a)  in 


defining  rights  to  acquire  stock.  This 
cross-reference  should  provide 
sufficient  guidance  in  most  cases  for 
taxpayers  to  determine  the 
consequences  on  a  receipt  of  rights.  The 
IRS  and  Treasiu7  believe  that 
illustrating  the  terms  of  sections  305 
and  317  is  outside  the  scope  of  these 
regulations.  Accordingly,  the  final 
regulations  provide  no  definition  other 
than  the  cross-reference. 

2.  Treatment  of  Stock-for- Warrant 
Exchanges 

Section  1.354-l(d),  Example  3.  states 
that  section  354  does  not  apply  to  a 
shareholder's  receipt  of  solely  debt 
securities  in  exchange  for  stock. 
Commentators  requested  confirmation 
that  section  354  also  does  not  apply  to 
a  shareholder's  receipt  of  solely 
securities  that  are  rights  to  acquire  stock 
in  exchange  for  stock.  The  final 
regulations  confirm  this  result  in 
Example  4  to  §  1.354-l(d). 

3.  Effective  Date 

These  final  regulations  are  effective 
March  9, 1998.  This  accords  with  the 
delayed  effective  date  in  the  proposed 
regulations.  Commentators  requested 
more  immediate  effectiveness. 

The  IRS  and  Treasury  are  concerned 
that  taxpayers  who  have  planned 
transactions  based  on  the  proposed 
regulations'  delayed  effective  date  could 
be  disadvantaged  by  a  change  in  the 
effective  date.  Accordingly,  the  final 
regulations  retain  the  delayed  effective 
date. 

4.  Interrelationship  With  Section  83 

The  preamble  to  the  proposed 
regulations  noted  that  the  rules  would 
apply  to  rights  to  acquire  stock  only  for 
purposes  of  sections  354  through  356, 
and  that  such  rights  may  remain  subject 
to  other  special  rules  under  the  Internal 
Revenue  Code  and  the  regulations 
including  sections  83  and  421  through 
424. 

Commentators  recommended  an 
explicit  statement  to  that  effect  in  the 
final  regulations.  The  regulations  adopt 
this  recommendation. 

5.  Effect  in  "B"  Reorganizations 

Commentators  requested  a  review  of 
published  guidance  that  concerns 
exchanges  of  rights  to  acquire  stock  as 
part  of  a  larger  transaction  that  includes 
a  stock-for-stock  reorganization  under 
section  368(a)(1)(B).  The  IRS  intends  to 
address  this  issue  in  the  near  future. 

6.  No  Principal  Amount 

Commentators  sought  clarification  of 
the  proposed  rule  that  rights  to  acquire 
stock  would  have  no  principal  amount. 
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The  IRS  and  Treasiiry  add  Examples 
7.  a.  and  9  to  §  1.356-3(b)  to  illustrate 
the  effect  of  a  right  to  acquire  stock 
having  no  principal  amount. 

7.  Comments  Not  Addressed  in  the 
Final  Regulations 

Comments  were  received  with  regard 
to  the  tax  issues  of  rights  to  acquire 
stock  under  sections  302,  305,  306,  and 
351.  Resolution  of  these  issues  is 
beyond  the  scope  of  this  project  and 
they  are  not  addressed  herein. 

8.  Interrelationship  With  Nonqualified 
Preferred  Stock  Provisions 

In  connection  with  the  finalization  of 
these  regulations,  the  IRS  and  Treasury 
became  aware  that  additional  rules  were 
needed  to  coordinate  these  regulations 
with  the  treatment  of  rights  to  acquire 
nonqualified  preferred  stock  and  new 
sections  354(a)(2)(C),  355(a)(3)(D).  and 
356(e).  See  §  1.356-6T  (TD  8753) 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.Q  chapter  6)  does  not  apply. 
Piusuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Michael  ]. 
Danbury  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoptioa  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— mCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 


Authority:  26  U.S.C.  7805  *  *  * 

Par  2.  Section  1.354-1  is  amended  by: 

1.  In  paragraph  (d),  redesignating 
Example  (1)  through  Example  (3)  as 
EStkmple  1  through  Example  3. 

2.  Adding  Example  4  to  paragraph  (d). 

3.  Revising  paragraph  (e). 

The  addition  and  revision  read  as 
follows: 

$1,354-1    Exchanges  of  stock  and 
securRies  in  certain  raorganizattons. 

(d)  •  *  • 

Example  4.  The  fects  are  the  same  as  in 
Example  3  of  this  paragraph  (d),  except  that 
C  receives  solely  rights  to  acquire  stock  in 
Corporation  Z.  Section  354  does  not  apply. 

(e)  Except  as  provided  in  §  1.356-6T, 
for  purposes  of  section  354,  the  term 
securities  includes  rights  issued  by  a 
party  to  the  reorganization  to  acquire  its 
stock.  For  purposes  of  this  section  and 
section  356(d)(2)(B),  a  right  to  acquire 
stock  has  no  principal  amount.  For  this 
purpose,  rights  to  acquire  stock  has  the 
same  meaning  as  it  does  under  sections 
305  and  317(a).  Other  Internal  Revenue 
Code  provisions  governing  the  treatment 
of  rights  to  acquire  stock  may  also  apply 
to  certain  exchanges  occurring  in 
connection  with  a  reorganization.  See, 
for  example,  sections  83  and  421 
through  424  and  the  regulations 
thereimder.  This  paragraph  (e)  applies 
to  exchanges  occurring  on  or  after 
March  9, 1998. 

Par  3.  Section  1.355-1  is  amended  by 
removing  the  last  sentence  of  paragraph 
(b)  and  adding  paragraph  (c)  to  read  as 
follows: 

S  1.355-1    Distrtouflon  of  stock  and 
securities  of  a  controlled  corporattoa 

•        •        *        •        • 

(c)  Stock  rights.  Except  as  provided  in 
§  1.356-6T,  for  purposes  of  section  355, 
the  term  securities  includes  rights 
issued  by  the  distributing  corporation  or 
the  controlled  corporation  to  acquire  the 
stock  of  that  corporation.  For  purposes 
of  this  section  and  section  356(d)(2)(B), 
a  right  to  acquire  stock  has  no  principal 
amount.  For  this  purpose,  rights  to 
acquire  stock  has  th^  same  meaning  as 
it  does  under  sections  305  and  317(a). 
Other  Internal  Revenue  Code  provisions 
governing  the  treatment  of  rights  to 
acquire  stock  may  also  apply  to  certain 
distributions  occiuring  in  connection 
with  a  transaction  described  in  section 
355.  See,  for  example,  sections  83  and 
421  through  424  and  the  regulations 
thereunder.  This  paragraph  (c)  applies 
to  distributions  occurring  on  or  after 
March  9,  1998. 
Par  4.  Section  1.356-3  is  amended  by: 
1.  Redesignating  paragraph  (b)  as 
paragraph  (c). 


2.  Adding  a  new  paragraph  (b). 

3.  In  newly  designated  paragraph  (c), 
redesignating  Example  (1)  throu^ 
Example  (6)  as  Example  1  throu^ 
Example  6. 

4.  Revising  paragraph  (c)  introductory 
text. 

5.  Adding  Example  7  through 
Example  9  to  paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

$1,356-3    Rules  for  treatment  of  securities 
as  "other  property." 

*        •        *        »        * 

(b)  Except  as  provided  in  §  1.356-6T, 
for  purposes  of  this  section,  a  right  to 
acquire  stock  that  is  treated  as  a  security 
for  purposes  of  section  354  or  355  has 
no  principal  amount.  Thus,  such  right  is 
not  other  property  when  received  in  a 
transaction  to  which  section  356  applies 
(regardless  of  whether  seciuities  are 
surrendered  in  the  exchange).  This 
paragraph  (b)  applies  to  transactions 
occurring  on  or  after  March  9, 1998. 

(c)  In  the  examples  in  this  paragraph 
(c),  stock  means  common  stock  and 
warrants  means  rights  to  acquire 
common  stock.  The  following  examples 
illustrate  the  rules  of  paragraph  (a)  of 
this  section: 

»        *        «        •        * 

Example  7.  G,  an  individual,  exchanged 
stock  for  stock  and  a  wanant.  The  %varrant 
had  no  principal  amount.  Thus,  G  received 
no  excess  principal  amount  within  the 
meaning  of  section  356(d). 

Example  8.  H,  an  individual,  exchanged  a 
warrant  for  stock  and  a  warrant.  The  warrant* 
had  no  principal  amoimt.  Thus,  H  received 
no  excess  principal  amount  within  the 
meaning  of  section  356(d). 

Example  9. 1,  an  individual,  exchanged  a 
warrant  for  stock  and  a  debt  security.  The 
warrant  had  no  principal  amount.  The  debt 
security  had  a  $100  principal  amount.  I 
received  $100  of  excess  principal  amount 
within  the  meaning  of  section  356(d). 
Michael  P.  Dolan, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  17, 1997. 
Donald  C.  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-5  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Reven^  Service 

26  CFR  Part  1 

[TDSTSS] 

RIN  1545-AV85 

Reorganizatior^^;  Nonqualified 
Preferred  Stc 


AGENCY:  Intemej] 

Treasury. 

ACTION:  Tempoiiary 


Revenue  Service  (IRS), 
regulations. 


SUMMARY:  This  d|ocument  contains  a 
temporary  regulation  providing 
guidance  underj  section  356(e)  of  the 


Internal  Reven 
nonqualifled  p 
in  section  35 1(^ 
as  stock  or  secu 
sections  354,  3 
The  guidance  a 


I  Code  (Code)  on  when 
ferred  stock  (as  defined 
12))  will  not  be  treated 
jties  for  purposes  of 
1,  and  356  of  the  Code. 
t  addresses  the 
treatment  of  the  receipt  of  a  right  to 
acquire  nonqualified  preferred  stock. 
The  temporary  ifagulation  provides  that 
in  some  circumstances  the  terms  stock 
and  securities  will^ot  include 
nonqualified  preferred  stock,  or  a  right 
to  acquire  such  stock,  when  received  in 
exchange  for  stojcik  or  rights  to  acquire 
stock.  The  text  of  this  temporary 
regulation  also  serves  as  the  text  of  the 
proposed  regulation  set  forth  in  the 
notice  of  proposjeid  nilemaloing  on  this 
subject  in  the  Prtiposed  Rules  section  of 
this  issue  of  the  t^ederal  Register. 

DATES:  This  regulation  is  effective 
March  9, 1998.  1 1 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  temporary  regulation, 
Michael  J.  Danbility,  (202)  622-7750  (not 
a  toll-free  numb^t). 

SUPPLEMENTARY  INFORMATION: 

Bacl^round  and  Explanation  of 
Provisions 

A.  In  General 

This  documen  t  contains  a  temporary 
regulation  undeij  fection  356(e)  of  the 
Internal  Revenud  Code  as  added  by 
section  1014  of  the  Taxpayer  Relief  Act 
of  1997  (TRA  of  J997),  Public  Law  105- 
34.  Section  1014[6f  theTRA  of  1997, 
enacted  on  Auguj^  5, 1997,  amended 
sections  351,  35^4  355,  356,  and  1036  of 
the  Code.  As  amended,  sections  354, 
355,  and  356,  in  general,  provide  that 
nonqualified  preftrred  stock  (as  defined 
in  section  351(g)(i))  received  in 
exchange  for  stool  other  than 
nonqualified  preferred  stock  will  not  be 
treated  as  stock  c(r(  seciu-ities  but, 
instead,  will  be  treated  as  "other 
property"  or  "bo)^."  As  a  result,  imless 
the  transition  ml  a  of  section  1014(f)(2) 


of  TRA  of  1997  or  another  exception 
applies,  the  receipt  of  nonqualified 
preferred  stock  will  result  in  gain 
recognition. 

Section  351(g)(4)  provides  authority 
to  issue  regulations  coordinating  the 
rules  for  nonqualified  preferred  stock 
with  other  provisions  of  the  Code.  In 
connection  with  the  issuance  of  final 
regulations  treating  certain  rights  to 
acquire  stock  as  securities  which  can  be 
received  tax-free  under  sections  354, 
355,  and  356  (see  §§  1.354-l(e),  1.355- 
1(c),  and  1.356-3(b)  (TD  8752)  also 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register),  the  IRS  and  Treasury  became 
aware  that  additional  rules  were  needed 
to  address  the  treatment  of  rights  to 
acquire  nonqualified  preferred  stock  to 
coordinate  with  new  sections 
354(a)(2)(C),  355(a)(3)(D).  and  356(e). 
Accordingly,  this  temporary  regulation 
provides  that,  notwithstanding 
§§1.354-l(e),  1.355-l(c).  and  1.356- 
3(b),  a  right  to  acquire  nonqualified 
preferred  stock  received  in  exchange  for 
stock  other  than  nonqualified  preferred 
stock  (or  for  a  right  to  acquire  stock 
other  than  nonqualified  preferred  stock) 
will  not  be  treated  as  a  security,  and  that 
nonqualified  preferred  stock  received  in 
exchange  for  stock  other  than 
nonqualified  preferred  stock  (or  for  a 
right  to  acquire  stock  other  than 
nonqualified  preferred  stock)  will  not  be 
treated  as  stock  or  a  security. 

This  regulation  does  not  attempt  to 
address  all  questions  and  issues  that 
may  arise  regarding  the  exchange  or 
receipt  of  nonqualified  preferred  stock. 
The  IRS  and  Treasury  recognize  that 
further  guidance  is  necessary  on  these 
matters  and  intend  to  provide  it  in  the 
future.  Accordingly,  comments  are 
requested  not  only  on  these  temporary 
and  proposed  regulations,  but  also  with 
regard  to  the  types  of  guidance  needed 
and  other  issues  under  section  351(g) 
and  the  related  provisions. 

B.  Effective  Date 

Except  as  provided  in  section 
1014(f)(2)  of  TRA  of  1997,  this 
temporary  regulation  applies  to 
nonqualified  preferred  stock  (or  a  right 
to  acquire  such  stock)  received  in 
connection  with  a  transaction  occurring 
on  or  after  March  9, 1998. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  this 


regulation.  Because  the  regulation  does 
not  impose  a  collection  of  information 
on  small  entities,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  accompanying 
this  regulation  is  being  sent  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  this  regulation  is  Michael  J. 
Danbury  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  • 

Par.  2.  Section  1.356-6T  is  added  to 
read  as  follows: 

§1.3S6-6T    Rules  for  treatment  of 
nonqualifled  preferred  stock  as  "ottter 
property"  (temporary). 

(a)  In.general.  For  purposes  of 
§§1.354-l(e),  1.355-l(c),  and  1.356- 
3(b),  the  terms  stock  and  securities  do 
not  include — 

(1)  Nonqualified  preferred  stock,  as 
defined  in  section  351(g)(2).  received  in 
exchange  for  (or  in  a  distribution  with 
respect  to)  stock,  or  a  right  to  acquire 
stock,  other  than  nonqualified  preferred 
stock;  or 

(2)  A  right  to  acquire  such 
nonqualified  preferred  stock,  received 
in  exchange  for  (or  in  a  distribution 
with  respect  to)  stock,  or  a  right  to 
acquire  stock,  other  than  nonqualified 
preferred  stock. 

(b)  Exceptions.  The  following 
exceptions  apply: 

(1)  Certain  recapitalizations. 
Paragraph  (a)  of  this  section  does  not 
apply  in  the  case  of  a  recapitalization 
under  section  368(a)(1)(E)  of  a  family- 
owned  corporation  as  described  in 
section  354(a)(2)(C)(ii)(II). 

(2)  Transition  rule.  Paragraph  (a)  of 
this  section  does  not  apply  to  a 
transaction  described  in  section 
1014(0(2)  of  the  Taxpayer  Relief  Act  of 
1997  (111  Stat.  921). 

(c)  Effective  date.  This  section  applies 
to  nonqualified  preferred  stock,  or  a 
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right  to  acquire  such  stock,  received  in 

connection  with  a  transaction  occurring 

on  or  after  March  9, 1998. 

Michael  f .  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  17, 1997. 
Donald  C.  Lubick. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-4  Filed  1-5-98;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AI83 

Minimum  Income  Annuity 

AQQICY:  Department  of  Veterans  Affairs. 


ACTKM:  Final  rule. 


SUMMARY;  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  provide  for 
payment  of  the  minimum  income 
annuity,  authorized  by  Public  Law  92- 
425  as  amended,  to  certain  surviving 
spouses.  This  amendment  is  necessary 
to  reflect  statutory  revisions  contained 
in  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  that  transfers 
the  responsibility  for  paying  this  benefit 
from  the  Department  of  Defense  (DoD) 
toVA. 

EFFECTIVE  DATE:  January  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  92-425,  section  4,  86  Stat.  706,  712 
(1972)  (10  U.S.C.  1448  note),  provides 
for  payment  of  a  guaranteed  minimum 
annual  income  (the  so-called  minimum- 
income-widow  annuity,  hereinafter 
referred  to  as  the  minimum  income 
annuity)  to  certain  surviving  spouses  of 
persons  entitled  to  military  retired  or 
retainer  pay  at  the  time  of  their  death. 
To  be  eligible,  a  person  must:  (1)  Be  the 
surviving  spouse  of  a  military  retiree 
who  died  on  or  before  March  20, 1974; 
(2)  be  ehgible  for  VA  nonservice- 
connected  death  pension;  (3)  have 
annual  income  that  is  less  than  the 
maximum  annual  rate  of  pension  under 
38  U.S.C.  1541(b):  and  (4)  be  ineligible 
to  receive  an  aimuity  under  the  Survivor 
Benefit  Plan  (10  U.S.C.  1447-1455). 

Section  638  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997, 
Public  Law  104-201,  section  638,  110 
Stat.  2422,  2581,  transfers  responsibility 


for  the  payment  of  the  minimum  income 
annuity  to  the  Secretary  of  Veterans 
Affairs  from  DoD.  However,  DoD 
remains  responsible  for  funding  this 
benefit  and  determining  basic  eligibility. 
This  transfer  was  effective  on  July  1, 
1997,  and  applies  with  respect  to 
payments  of  benefits  for  any  month  after 
Jime  1997. 

VA  published  an  interim  rule  with  a 
request  for  comments  to  implement 
section  638  of  Pubic  Law  104-201  in  the 
Federal  Register  of  July  3, 1997  (62  FR 
35970-72).  Interested  persons  were 
invited  to  submit  written  comments  on 
or  before  September  2, 1997.  No 
comments  were  received.  The  interim 
rule  is  now  adopted  with  a  technical 
change  noting  that,  as  required  by 
statute,  in  certain  instances,  the 
Department  of  Transportation  will 
determine  whether  an  individual  meets 
the  criteria  of  section  4(a)  of  Pub.  L.  92- 
425  as  amended. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.105. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  December  23, 1997. 
Hershel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  amendment  to  38  CFR 
part  3  pubhshed  July  3,  1997  (62  FR 
35970)  is  adopted  as  final  with  the 
following  changes: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  3.811  is  revised  to  read  as 
follows: 


§  3.81 1    Minimum  income  annuity. 

(a)  Eligibility.  The  minimum  income 
annuity  authorized  by  Public  Law  92- 
425  as  amended  is  payable  to  a  person: 

(1)  Whom  the  Department  of  Defense 
or  the  Department  of  Transportation  has 
determined  meets  the  eligibility  criteria 
of  section  4(a)  of  Pub.  L.  92-425  as 
amended  other  than  section  4(a)(1)  and 
(2);  and 

(2)  Who  is  eUgible  for  pension  tmder 
subchapter  m  of  chapter  15  of  title  38, 
United  States  Code,  or  section  306  of  the 
Veterans'  and  Survivors'  Pension 
Improvement  Act  of  1978;  and 

(3)  Whose  annual  income,  as 
determined  in  establishing  pension 
eligibility,  is  less  than  the  maximum 
annual  rate  of  pension  in  effect  under  38 
U.S.C.  1541(b). 

(b)  Computation  of  the  minimum 
income  annuity  payment — (1)  Annual 
income.  VA  will  determine  a 
beneficiary's  aimual  income  for 
minimum  income  annuity  purposes 
under  the  provisions  of  §§  3.271  and 
3.272  of  this  part  for  beneficiaries 
receiving  improved  pension,  or  under 
§§  3.260  through  3.262  of  this  part  for 
beneficiaries  receiving  old  law  or 
section  306  pensions,  except  that  the 
amoimt  of  the  minimum  income 
annuity  will  be  excluded  from  the 
calculation. 

(2)  VA  will  determine  the  minimum 
income  annuity  payment  for 
beneficiaries  entitled  to  improved 
pension  by  subtracting  the  annual 
income  for  minimum  income  annuity 
purposes  from  the  maximum  annual 
pension  rate  under  38  U.S.C.  1541(b). 

(3)  VA  will  determine  the  minimum 
income  annuity  payment  for 
beneficiaries  receiving  old  law  and 
section  306  pensions  by  reducing  the 
maximum  annual  pension  rate  under  38 
U.S.C.  1541(b)  by  the  amount  of  the 
Retired  Servicemen's  Family  Protection 
Plan  benefit,  if  any,  that  the  beneficiary 
receives  and  subtracdng  from  that 
amoimt  the  annual  income  for 
minimum  income  annuity  purposes. 

(4)  VA  will  recompute  the  monthly 
minimum  income  annuity  payment 
whenever  there  is  a  change  to  the 
maximiun  annual  rate  of  pension  in 
effect  under  38  U.S.C.  1541(b),  and 
whenever  there  is  a  change  in  the 
beneficiary's  income. 

(c)  An  individual  otherwise  eligible 
for  pension  under  subchapter  III  of 
chapter  15  of  title  38,  United  States 
Code,  or  section  306  of  the  Veterans' 
and  Survivors'  Pension  Improvement 
Act  of  1978  shall  be  considered  eligible 
for  pension  for  purposes  of  determining 
eligibility  for  the  minimum  income 
annuity  even  though  as  a  result  of 
adding  the  amount  of  the  minimum 
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income  annuityl  Authorized  under  Public 
Law  92-425  as  a^nended  to  any  other 
countable  incoite,  no  amount  of 
pension  is  due. 

(d)  Terminatipfi.  Other  than  as 
provided  in  paragraph  (c)  of  this 
section,  if  a  benfeficiary  receiving  the 
minimum  income  annuity  becomes 
ineligible  for  pension,  VA  will  terminate 
the  minimum  income  annuity  effective 
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the  same  date. 

(Authority:  Pub.  L.  92-425  as  amended  (10 


ilec.  638,  Pub.  L.  104-201, 


U.S.C.  1448  note); 
110  Stat.  2581) 

(FR  Doc.  98-179  Riled  1-5-98;  8:45  am) 
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DEPARTMENT  QF  VETERANS 
AFFAIRS 

38CFRPart3 

RIN  2900-AI91 

Active  Military  Service  Certified  Under 
Section  401  of  Pi^blic  Law  95-202 

agency:  Departrtient  of  Veterans  Affairs. 
ACTION:  Final  rule. 

■  ' 

SUMMARY:  This  dk^ment  amends  the 
Department  of  V^erans  Affairs  (VA) 
adjudication  regulations  concerning 
persons  who  are  lihcluded  as  having 
served  on  active  duty.  This  action  is 
necessary  because  the  Secretary  of  the 
Air  Force  has  determined  that  the 
service  of  two  groups  known  as  "U.S. 
Flight  Crew  and  Aviation  Ground 
Support  Employees  of  Northeast 
Airlines  Atlantic  pi  vision.  Who  Served 
Overseas  as  a  Reiiilt  of  Northeast 
Airlines'  Contradti  With  the  Air 
Transport  Command  Ehiring  the  Period 
December  7, 194il  Through  August  14, 
1945"  and  "U.S.  Civilian  Flight  Crew 
and  Aviation  Crcmnd  Support 
Employees  of  Braaiff  Airways,  Who 
Served  Overseas  in  the  North  Atlantic  or 
Under  the  Jurisdildtion  of  the  North 
Atlantic  Wing,  Air  Transport  Command 
(ATC),  as  a  Result  of  a  Contract  With  the 
ATC  During  the  Ifiriod  February  26, 
1942.  Through  Aligust  14,  1945" 
constitutes  active!  tnilitary  service  in  the 
Armed  Forces  of  tie  United  States.  The 
intended  effect  of  this  amendment  is  to 
reflect  eligibility  jjjf  members  of  these 
groups  for  VA  benefits. 
EFFECTIVE  DATE:  June  2,  1997. 
FOR  FURTHER  INFOffMATION  CONTACT:  John 
Bisset,  Jr.,  Consul|t|mt,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  BenefitslXdministration,  810 
Vermont  AvenueJ  NW,  Washington,  DC 
20420,  telephone  tB02)  273-7230. 
SUPPLEMENTARY  irMoRMATION:  Section 
401  of  Pub.  L.  95-f202  states  that  under 


certain  circumstances  the  service  of 
certain  groups  that  had  rendered  service 
to  the  Armed  Forces  of  the  United  States 
in  the  capacity  of  civilian  employment 
or  contractual  service  shall  be 
considered  active  duty  for  the  purposes 
of  all  laws  administered  by  VA.  In  order 
for  members  of  such  a  group  to  be 
eligible  for  VA  benefits,  the  Secretary  of 
Defense,  or  his  or  her  designee,  must 
determine  that  the  service  of  the  group 
constituted  active  military  service  and 
issue  discharges  to  members  of  the 
group. 

In  the  Federal  Register  of  July  7, 1997 
(62  FR  36263-64),  the  Secretary  of  the 
Air  Force  published  a  notice  that  she 
had  determined  that  for  VA  purposes 
the  service  of  two  groups  constituted 
active  military  service:  the  U.S.  Flight 
Crew  and  Aviation  Ground  Support 
Employees  of  Northeast  Airlines 
Atlantic  Division,  Who  Served  Overseas 
as  a  Result  of  Northeast  Airlines' 
Contract  With  the  Air  Transport 
Command  During  the  Period  December 
7, 1941,  Through  August  14, 1945.  and 
U.S.  Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of  Braniff 
Airways.  Who  Served  Overseas  in  the 
North  Atlantic  or  Under  the  Jurisdiction 
of  the  North  Atlantic  Wing,  Air 
Transport  Command  (ATC).  as  a  Result 
of  a  Contract  With  the  ATC  During  the 
Period  February  26, 1942,  Through 
August  14, 1945.  Under  these 
circumstances,  members  of  these  groups 
are  eligible  for  VA  benefits.  The 
effective  date  of  the  determination  by 
the  Secretary  of  the  Air  Force  was  June 
2, 1997.  Accordingly,  this  document 
amends  38  CFR  3.7(x)  to  recognize  that 
the  service  of  these  groups  constitutes 
active  miUtary  service  for  the  purposes 
of  laws  administered  by  VA. 

Additionally,  we  have  amended  the 
heading  and  introductory  text  of  38  CFR 
3.7  to  make  it  easier  for  interested 
individuals  to  clearly  identify  the  topic 
of  the  regulations.  These  are  not 
substantive  changes. 

This  document  reflects 
determinations  totally  within  the 
purview  of  the  Secretary  of  the  Air 
Force  and  also  reflects  statutory 
determinations.  In  addition,  this 
document  contains  other  changes  which 
are  nonsubstantive.  Under  these 
circumstances,  the  changes  made  by  this 
'  document  are  exempt  from  the  notice- 
and-comment  and  from  the  delayed- 
effective-date  provisions  of  5  U.S.C.  553. 
Since  a  notice  of  proposed  rulemaking 
is  unnecessary,  this  amendment  is  not  a 
"rule"  as  defined  in  and  made  subject 
to  the  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601(2).  Nonetheless,  the 
Secretary  certifies  that  this  final  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the  RFA, 
5  U.S.C.  601-612.  This  final  rule  will 
not  affect  any  small  entity. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  December  23, 1997. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Sut)part  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  Part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.7.  the  section  heading  and 
introductory  text  are  revised  and  new 
paragraphs  (x)(29)  and  (x)(30)  are  added 
to  read  as  follows: 

§  3.7  individuals  and  groups  considefad  to 
have  performed  active  military,  naval,  or  air 
service. 

The  following  individuals  and  groups 
are  considered  to  have  performed  active 
military,  naval,  or  air  service: 

•        •        •        •        • 

(x)'   *  ' 

(29)  U.S.  Flight  Crew  and  Aviation 
Ground  Support  Employees  of  Northeast 
AirHnes  Atlantic  Division,  Who  Served 
Overseas  as  a  Result  of  Northeast 
Airlines'  Contract  With  the  Air 
Transport  Command  During  the  Period 
December  7, 1941,  Through  August  14. 
1945. 

(30)  U.S.  Civilian  Flight  Crew  and 
Aviation  Ground  Support  Employees  of 
Braniff  Airways,  Who  Served  Overseas 
in  the  North  Atlantic  or  Under  the 
Jurisdiction  of  the  North  Atlantic  Wing, 
Air  Transport  Command  (ATC),  as  a 
Result  of  a  Contract  With  the  ATC 
During  the  Period  February  26, 1942, 
Through  August  14, 1945. 

(Authority:  Sec.  401.  Pub.  L.  95-202,  91  Stat. 
1449) 

(FR  Doc.  98-176  Filed  1-5-98;  8:45  ara| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  60  and  61 

(FRL-6943-4] 

Technical  Amendments  to  Credible 
Evidence  Revisions;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA.    . 

SUI«iIARY:  On  February  24,  1997  (62  FR 
8314),  the  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  a  final  rule  concerning  credible 
evidence  to  clarify  that  non-reference 
test  data  can  be  used  in  enforcement 
actions,  and  to  remove  any  potential 
ambiguity  regarding  this  data's  use  for 
compUance  certifications  under  Section 
114  and  Title  V  of  the  Clean  Air  Act. 
This  rule  established  an  effective  date  of 
April  25,  1997.  This  document  corrects 
the  effective  date  of  the  rule  to 
December  30, 1997  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801,  808. 

EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jon 
Silberman  at  (202)  564-2429. 

SUPPLEMENTARY  INFORMATION! 
A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  February  24. 1997, 
by  operation  of  law,  the  rule  did  not 
take  effect  on  April  25,  1997  as  stated. 
After  EPA  discovered  its  error,  the  rule 
was  submitted  to  both  Houses  of 
Congress  and  the  GAO  on  December  11, 
1997.  This  notice  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Pursuant  to  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b),  when  EPA  finds  for  good  cause 
that  notice  and  public  procedure  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  the  Agency  may 
issue  a  rule  without  providing  notice 
and  an  opportunity  for  public  comment. 


^A  has  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  EPA  merely  is 
correcting  the  effective  date  of  the 
promulgated  rule  to  be  consistent  with 
the  congressional  review  requirements 
of  the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  February  24, 1997, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  553(d)(3)  and 
808(2). 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
,  February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procediue  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  R^latory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  February  24, 1997 
Federal  Register  notice. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
wdll  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
changes  no"  other  aspects  of  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act, 


challenges  to  this  amendment  must  be 
brought  by  March  9, 1998. 

Dated:  December  30, 1997. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

[FR  Doc.  98-255  Filed  1-2-98;  10K)1  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[FRL-S94S-2] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Air  Quality 
Implementation  Plans:  Utah;  Improved 
Motor  Vehicle  Inspection  and 
Maintenance  Program:  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  imder  CRA. 

SUMMARY:  On  Jvme  9. 1997  (62  FR 
31349),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  an  interim  final  rule  under  the 
Clean  Air  Act  concerning  an  interim 
approval  of  a  revision  to  the  state 
implementation  plan  in  Utah  County 
relating  to  an  improved  basic  inspection 
and  maintenance  program.  The  rule 
established  an  effective  date  of  July  9, 
1997.  This  document  corrects  the 
effective  date  of  the  rule  to  December 
30, 1997  to  be  consistent  with  sections 
801  and  808  of  the  Congressional 
Review  Act  (CRA),  enacted  as  part  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act. 

EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagles  at  (202)  260-9766. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  imtil  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  Hpuse  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  June  9, 1997,  by 
operation  of  law,  the  rule  did  not  take 
effect  on  July  9, 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11, 1997. 
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This  document  ja^ends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  oflthe  Administrative 
Procedure  Act,  ^iU.S.C.  553(b),  provides 
that,  when  an  anncy  for  good  cause 
finds  that  notice  Bnd  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an 
agency  may  issu^  a  rule  without 
providing  notice  and  an  opportunity  for 
public  commentEPA  has  determined 
that  th'-e  is  good  cause  for  making 
today's  rule  nna|l| without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  |he-congressional 
review  requiren^^nts  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  ThleTAgency  finds  that  this 
constitutes  good  Cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  sjiiy  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  June 
9. 1997,  EPA  findis  that  good  cause 
exists  to  provide!  for  an  immediate 
effective  date  puktuant  to  5  U.S.C. 
553(d)(3)  and  80pj(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPlA's  inadvertent  failiue 
to  submit  the  ruiy  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  on  the 
effective  date  sta^^d  in  the  July  9, 1997 
Federal  Registerihould  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated.      [ 

B.  Administrativlq  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4^  il9«3),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  dvty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  dil  require  prior 
consultation  with  iState  officials  as 
specified  by  ExedUtive  Order  12875  (58 
FR  58093,  Octob0if  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  njqtice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  pjny  other  statute,  it  is 
not  subject  to  thejitegulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  at  seq.].  EPA's 
compliance  with  these  statutes  and 


Executive  Orders  if  ar  the  underlying  rule 


is  discussed  in  the  June  9, 1997  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underljring  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act. 
challenges  to  this  amendment  must  be 
brought  by  March  9, 1998. 

Dated:  December  30, 1997. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  98-252  Filed  1-2-98;  10:01  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 

PA  099-4063;  FRL-S945-4] 

Technical  Amendments  to  Approval 
and  Promulgation  of  Air  Quality 
Implementation  Plans;  Pennsylvania: 
15  Percent  Plan  and  1990  VOC 
Emission  Inventory  for  ttie 
Philadelphia  Area:  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 


summary:  On  June  9, 1997  (62  FR 
31343),  the  Environmental  I»rotection   . 
Agency  published  in  the  Federal 
Register  a  final  rule  under  the  Clean  Air 
Act  concerning  conditional  interim 
approval  of  the  state  implementation 
plan  revision  for  the  Philadelphia  ozone 
nonattainment  area,  which  established 
an  effective  date  of  July  9, 1997.  This 
document  corrects  the  effective  date  of 
the  rule  to  December  30, 1997  to  be 
consistent  with  sections  801  and  808  of 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagles  at  (202)  260-9766. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  ft-om  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required:  thu5*although  the  rule 
was  promulgated  June  9, 1997,  by 
operation  of  law,  the  rule  did  not  take 
effect  on  July  9, 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11, 1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b),  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an 
agency  may  issue  a  rule  wdthout 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  June 
9, 1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C, 
553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  on  the 
effective  date  stated  in  the  June  9, 1997 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 


416 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6,  1998  /  Rules  and  Regulations 


Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  .104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-conunent 
requirements  und^the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  Jime  9, 1997  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
wU  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  became  effective 
on  December  30. 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amMided  effective  date.  Pursuant  to 
section  307(b)(1)  of  the  Clean  Au  Act, 
challenges  to  this  amendment  must  be 
brought  by  March  9, 1998. 

Dated:  December  30, 1997. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  98-259  Filed  1-2-98;  10:01  am) 
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ENVIRONMENTAL  PROTECTIGN 
AGENCY 

40  CFR  Part  180 

[FRL-6944-4] 

Technical  Amendments  to  Zinc 
PItosphkle;  Pesticide  Tolerances  for 
Emergency  Exemptions:  Correction  of 
Eftoctive  Date  Under  Congressional 
Review  Act  (CRA) 

AGB4CY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  February  20, 1997  at  (62 
FR  7679)  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  that 
established  time-limited  tolerances  and 
maximiun  permissible  levels  for 
residues  for  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  or  on  certain  raw 
agricultural  commodities.  The  rule 
established  an  effective  date  of  February 
20. 1997.  This  dociunent  corrects  the 
effective  date  of  the  rule  to  January  6. 
1998.  to  be  consistent  with  sections  801 
and  808  of  the  Congressional  Review 
Act  (CRA),  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

DATES:  This  rule  is  effective  January  6, 
1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  March  9. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3004531, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Room  M3708,  401  M  Street. 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann,  Director,  Regulatory 
Coordination  Staff,  Office  of  Prevention, 
Pesticides,  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW. 
Washington,  DC  20460.  Telephone: 
(202)  260-2922. 

SUPPI.EMENTARY  INFORMATION: 
A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accoimting  Office  (GAO).  The 
EPA  recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  February  20. 1997, 
by  bi>eration  of  law,  the  rule  did  not 
take  effect  on  February  20, 1997  as 
stated.  After  EPA  discovered  its  error, 
the  rule  was  submitted  to  both  Houses 
of  Congress  and  the  GAO  on  December 
11, 1997.  This  document  amends  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CRA. 

Under  section  408(1)(6)  of  FFDCA,  21 
U.S.C.  346a(l)(6)rif  the  Administrator 
grants  an  exemption  under  section  18  of 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  the 
Administrator  must  establish  a  tolerance 


or  exemption  from  the  requirement  of  a 
tolerance  for  the  pesticide  chemical 
residue.  The  Administrator  may 
establish  such  a  tolerance  or  exemption 
without  providing  notice  or  a  period  for 
^public  comment  on  the  tolerance  or 
exemption.  In  the  underlying 
rulemaking  here,  EPA  granted  a  time- 
limited  tolerance  imder  section  408(1)(6) 
on  February  20, 1997,  without  notice 
and  an  opportunity  for  public  comment. 
In  addition,  the  tolerance  was  made 
effective  upon  publication  on  February 
20. 1997.  Because  EPA  made  the 
original  rule  final  without  prior 
proposal  and  opportunity  for  comment 
and  because  EPA  merely  is  correcting 
the  effective  date  of  the  promulgated 
rule  to  be  consistent  with  the 
congressional  review  requirements  of 
the  Congressional  Review  Act  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter  EPA  has  determined  that 
there  is  good  cause  for  making  today's 
amendment  final  without  notice  and 
public  comment  opportunity.  Moreover, 
since  today's  action  does  not  create  any 
new  regulatory  requirements  and 
affected  parties  have  known  of  the 
underlying  rule  since  February  20. 1997, 
EPA  finds  that  good  cause  exists  to 
provide  for  an  immediate  effective  date 
pursuant  to  5  U.S.C.  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  imder  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  February  20, 
1997  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  *i«gnificant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issued  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
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is  discussed  in  tie  February  20, 1997 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Snjill  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  itid  the  Comptroller 
General  of  the  Gojieral  Accounting 
Office;  however,^  accordance  with  5 
U.S.C.  808(2),  thU  rule  became  effective 
on  January  6, 199B.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  l  lie  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  cor  jained  in  the  rule.  Nor 
does  it  change  the  April  15, 1998 
revocation  date.  J^  ccordingly,  ' 
objections,  heari^ ;  requests  and  judicial 
review  are  limitetf  to  the  amended 
effective  date.  Procedures  for  filing 
objections  to  andj  Requests  for  hearings 
on  this  amendme|rit  are  described  in  the 
February  20, 1997  Federal  Register 
document. 

Dated:  December  ;  0, 1997. 
Carol  M.  Bro%vner, 
Administrator. 
[FR  Doc.  98-257  FiWd  1-2-98;  12:20  pm) 
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ENVIRONMENTAI4  PROTECTION 
AGENCY 

40  CFR  Part  180 
[FRL-5943-8] 

Technical  Amenaments  to  Sodium 
Bicartxjnate  and  Potassium 
Bicarbonate;  Tolerance  Exemptions: 
Correction  of  Eff^tive  Date  Under 
Congressional  Review  Act  (CRA) 

AGENCY:  Environnkfental  Protection 
Agency  (EPA). 

ACTION:  Final  rule|  Correction  of 
effective  date  under  CRA. 


SUMMARY:  On  Dec0inber  23, 1996  (61  FR 
67472),  the  Environmental  Protection 
Agency  published]  In  the  Federal 
Register  a  final  rul^  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
that  exempted  from  the  requirement  of 
a  tolerance  residu^j  of  the  biochemical 
pesticides  sodium  'brcarbonate  and 
potassium  bicarboniate  in  or  on  all  raw 
agricultural  commodities,  when  applied 
as  fungicides  or  pd*t-harvest  fungicides. 
The  rule  established  an  effective  date  of 
December  23,  1996J.  This  document 
corrects  the  effective  date  of  that  rule  to 


January  6,  1998,  to 


sections  801  and  81  )B  of  the 


>e  consistent  with 


Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
DATES:  This  rule  is  effective  Januvy  6, 
1998.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  March  9. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  (OPP-300440A),  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency, 
Room  M3708.  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann.  Director.  Regulatory 
Coordination  Staff,  Office  of  Prevention, 
Pesticides,  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone: 
(202)  260-2922. 

SUPPLEMENTARY  INFORMATION^ 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking'effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  December  23, 1996, 
by  operation  of  law,  the  rule  did  not 
take  effect  on  December  23, 1996  as 
stated.  After  EPA  discovered  its  error, 
the  rule  was  submitted  to  both  Houses 
of  Congress  and  the  GAO  on  December 
11,  1997.  This  document  amends  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CRA. 

Section  408(e)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e)(2),  provides  that  the 
Administrator,  before  issuing  a  final 
rule  under  subsection  408(e)(1),  shall 
issue  a  proposed  rule  and  allow  60  days 
for  public  comment  unless  the 
Administrator  for  good  cause  finds  that 
it  would  be  in  the  public  interest  to 
provide  a  shorter  period.  EPA  has 
determined  that  there  is  good  cause  for 
making  today's  rule  final  without  prior 
proposal  and  opportunity  for  comment 
because  EPA  merely  is  correcting  the 
effective  date  of  the  promulgated  rule  to 
be  consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under 
section408(e)(2).  Moreover,  since 
today's  action  does  not  create  any  new 
regulatory  requirements  and  affected 


parties  have  known  of  the  underiying 
rule  since  December  23. 1996,  EPA  finds 
that  good  cause  exists  to  provide  for  an 
immediate  effective  date  pursuant  to  5 
U.S.C.  553(d)(3)  and  808(2).  Under 
secUon  408(g)(1)  of  FFDCA.  today's  rule 
is  effective  upon  publication. 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA.  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  December  23. 
1996  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  December  23. 1996. 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effective  on 
January  6, 1998.  This  rule  is  not  a 
"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  objections,  hearing 
requests,  and  judicial  review  are  limited 
to  the  amended  effective  date. 
Procedures  for  filing  objections  to  and 
requests  for  hearings  on  this  amendment 
are  described  in  the  December  23,  1996, 
Federal  Register  document. 
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Dated:  December  30, 1997. 
Carol  M.  Bronraer, 
Administrator. 

|FR  Doc.  98-258  Filed  1-2-98;  12:20  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY- 

48  CFR  Parta  1535  and  1562 

[FRL-6944-3] 

Technical  Amendments  to  Acquisition 
Regulation:  Removal  of  Certification 
Requirements  Regarding  Collection, 
Use,  Access,  Treatment,  and 
Disclosure  of  Confidential  Business 
Information  (CBI):  Correction  of 
Effective  Date  Under  the 
Congressional  Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  the  CRA. 

SUMMARY:  On  July  18, 1997  (62  FR 
38476),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the  EPA 
Acquisition  Regulation  (EPAAR)  to 
remove  certiHcation  requirements 
regarding  the  collection,  use.  access, 
treatment,  and  disclosure  of  confidential 
business  information  (CBI)  which  are 
not  specifically  imposed  by  statute,  and 
to  amend  CBI  clauses  to  remove  such 
certification  requirements,  which 
established  an  effective  date  of  August 
18. 1997.  This  dociunent  is  to  correct 
the  effiective  date  of  the  rule  to 
December  30. 1997  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Koontz  at  (202)  260-8608. 

SUPPLEMBTTARY  INFORMATION: 

A.Backgnni]Ml 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  The 
EPA  recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  July  18, 1997  by 
operation  of  law,  the  rule  did  not  take 
effect  on  August  18, 1997  as  stated. 
After  EPA  discovered  its  error,  the  rule 
was  submitted  to  both  Houses  of 


Congress  and  the  GAO  on  December  n, 
1997.  This  document  is  to  amend  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b).  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  pubUc  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Cpngressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  July 
18,  1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Reigulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  18. 1997  Fedo-al 
RKister  dociunent. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 


General  of  the  General  Accoimting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

48  CFR  Parts  1535  and  1552 

Environmental  protection, 
Government  procurement.  -" 

Dated:  Deceraljer  30, 1997. 
Carol  M.  Browmor, 
Administrator. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

PARTS  1535  and  1552— {AMENDED] 

1.  The  authority  citations  for  Parts 
1535  and  1552  continue  to  read  as 
follows: 

Autliority:  Sec.  205(c),  63  stat  390,  as 
amended,  40  U.S.Q  486(c). 

2.  Section  1552.235-77  is  amended  by 
revising  the  clause  heading  dates  to  read 
"December  1997"  and  revising  the 
section  heading  to  read  as  follows: 

S1562.235-77    Data  Sacurtty  for  Federal 
insecticide.  Fungicide  and  Rodanticide  Act 
Confidential  Buelnesa  Information 
(December  1997). 

***** 

3.  Section  1552.235-78  is  amended  by 
revising  the  clause  heading  dates  to  read 
"December  1997"  and  revising  the 
section  heading  to  read  as  follows: 

$1552.235-78    Data  Security  for  ToxIc 
Substanoee  Control  Act  Confldenllal 
Buainees  informetion  (Deoemlier  1997). 

***** 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transtt  Administration 

49  CFR  Parts  653  and  654 

Prevention  of  PFohH)ttsd  Drug  Use  in 
Transit  Operations;  Prevention  of 
Alcohol  Misuse  in  Transit  Operattons 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  random  drug  and 

alcohol  testing  rate. 

SUMMARY:  This  notice  announces  the 
random  testing  rates  for  employers 
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linistration. 


subject  to  the  Fedbral  Transit 
Administration's  jFTA)  drug  and 
alcohol  rules.       [ 
EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFOftMATION  CONTACT: 
Judy  Meade,  Dire<^tor  of  the  Office  of 
Safety  and  Security  (202)  366-2896 
(telephone)  and  ({202)  366-7951  (fax). 
Electronic  accessi  io  this  and  other 
documents  conc^ining  FTA's  drug  and 
alcohol  testing  n||es  may  be  obtained 
through  FTA's  Transit  Safety  and 
Security  Bulletin  Board  at  1-800-231- 
2061  or  through  lAe  FTA  World  Wide 
Web  home  page  it  http:// 
www.fta.dot.gov;  both  services  are 
available  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Transit  i^ejministration  (FTA) 
required  large  transit  employers  to  begin 
drug  and  alcohol  testing  "safety- 
sensitive"  employees  on  January  1, 

1995,  and  to  report,  annually  by  March 
15  of  each  year  be$inning  in  1996,  the 
number  of  "safety-fsensitive"  employees 
who  had  a  verifieic|  positive  for  the  use 
of  prohibited  dru^s.  and  the  number  of 
safety-sensitive  employees  who  tested 
positive  for  the  mipuse  of  alcohol.  Small 
employers  startecj  testing  their  "safety- 
sensitive"  employees  on  January  1, 

1996,  and  began  reporting  the  same 
information  as  the  large  employers 
beginning  on  Maiiqh  15, 1997. 
Employers  are  re(^i^ired  armually  to 
submit  other  data;  Inot  relevant  here,  in 
the  same  report;  these  data  are  available 
from  the  FTA  as  discussed  below. 

The  rules  estab|ijshed  a  random 
testing  rate  for  pr()^iibited  drugs  and  the 
misuse  of  alcohol;  ispecifically,  the  rules 
require  that  employers  conduct  random 
drug  tests  at  a  rata  Univalent  to  at  least 
50  percent  of  thei|  total  number  of 
safety-sensitive  eihjployees  for 
prohibited  drug  use  and  at  least  25 
percent  for  the  mippse  of  alcohol.  The 
rules  provide  thatjt^e  drug  random 
testing  rate  may  bi  lowered  to  25 
percent  if  the  "positive  rate"  for  the 
entire  transit  induiskry  is  less  than  one 
percent  for  two  consecutive  years.  Once 
lowered,  it  may  b4  raised  to  50  percent 
if  the  positive  rate  equals  or  exceeds  one 
percent  for  any  one  year.  ("Positive 
rate"  means  the  mktnber  of  positive 
results  for  random)  drug  tests  conducted 
under  part  653  plus  the  number  of 
refusals  of  random  tests  required  by  part 
653,  divided  by  the  total  number  of 
random  drug  tests,  plus  the  number  of 
refusals  of  random  tests  required  by  part 
653.)  I  ^ 

Likewise,  the  alcohol  rule  provides 
that  the  random  rat^  may  be  lowered  to 
10  percent  if  the  "y|olation  rate"  for  the. 
entire  transit  industry  is  less  than  .5 
percent  for  two  consecutive  years.  It 


will  remain  at  25  percent  if  the 
"violation  rate"  is  equal  to  or  greater 
than  .5  percent  but  less  than  one 
percent,  and  it  will  be  raised  to  50 
percent  if  the  "violation  rate"  is  one 
percent  or  greater  for  any  one  year. 
("Violation  rate"  means  the  number  of 
covered  employees  found  during 
random  tests  given  under  part  654  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
part  654,  divided  by  the  total  reported 
number  of  random  alcohol  tests 
conducted  under  part  654,  plus  the  total 
number  of  refusals  of  random  tests, 
required  by  part  654.) 

FTA  has  received  and  analyzed  the 
1996  data  from  large  and  small  transit 
employers.  The  "positive  rate"  for 
random  drug  tests  was  1.5  percent  and 
the  "violation  rate"  for  random  alcohol 
tests  was  0.21  percent;  therefore,  for 
1998,  transit  employers  will  continue  to 
be  required  to  conduct  random  drug 
tests  at  a  rate  equivalent  to  at  least  50 
percent  of  the  total  number  of  their 
"safety-sensitive"  employees  for 
prohibited  drugs.  Because  the  random 
alcohol  violation  rate  was  lower  than  .5 
percent  for  two  consecutive  years  (0.24 
percent  for  1995  and  0.21  percent  for 
1996),  the  random  alcohol  testing  rate 
will  lowered  to  10  percent  for  1998. 

FTA  will  be  publishing  in  December 
a  detailed  report  on  the  1996  data 
collected  from  large  and  small 
employers.  This  report  may  be  obtained 
from  the  Office  of  Safety  and  Security. 
Federal  Transit  Administration,  400 
Seventh  Street,  SW,  Room  9301, 
Washington,  DC  20590,  (202)  366-2896. 

Issued:  December  31, 1997. 
Gordon  J.  Linton, 
Administrator. 
[PR  Doc.  98-217  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  QF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  " 

50  CFR  Parts  600  and  660 

[Docket  No.  971229312-7312-01;  i.D. 
12167q 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast 
States  and  in  the  Westem  Pacific; 
Pacific  Coast  Groundfish  Fishery; 
Annuai  Specifications  and 
Management  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

action:  1998  groundfish  fishery 

specifications  and  management 

measures;  tribal  whiting  allocation; 

announcement  of  exempted  fishing 

permits:  request  for  comments. 


SIMMARY:  NMFS  announces  the  1998 
fishery  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California,  as 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  The  specifications  include  the 
levels  of  the  acceptable  biological  catch 
(ABC)  and  harvest  guidelines  (HGs), 
including  the  distribution  between 
domestic  and  foreign  fishing  operations. 
The  HGs  are  allocated  between  the 
limited  entry  and  open  access  fisheries. 
The  management  measures  for  1998  are. 
designed  to  keep  landings  within  the 
HGs.  for  those  species  for  which  there 
are  HGs,  and  to  achieve  the  goals  and 
objectives  of  the  FMP  and  its 
implementing  regulations.  The  intended 
effect  of  these  actions  is  to  establish 
allowable  harvest  levels  of  Pacific  Coast 
groundfish  and  to  implement 
management  measures  designed  to 
achieve  but  not  exceed  those  harvest 
levels,  while  extending  fishing  and 
processing  opportunities  as  long  as 
possible  during  the  year.  This  action 
also  announces  the  approval  of 
applications  to  renew  two  exempted 
fishing  permits  (EFPs)in  1998. 
DATES:  Effective  0001  hours  (local  time) 
January  1. 1998,  until  the  1999  annual 
specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded.  The  1999 
annual  specifications  and  management 
measures  will  be  published  in  the 
Federal  Register.  Comments  on  the 
1998  annual  specifications  and 
management  measures,  tribal  whiting 
allocation,  and  EFPs  will  be  accepted 
until  February  5. 1998. 
ADDRESSES:  Comments  on  these 
specifications  and  management 
measures,  tribal  whiting  allocation,  and 
EFPs  should  be  sent  to  Mr.  William 
Stelle.  Jr.,  Administrator,  Northwest 
Region  (Regional  Administrator). 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  N.E..  BIN  C15700.  Bldg. 
1.  Seattle,  WA  98115-0070;  or  Mr. 
William  Hogarth.  Acting  Administrator, 
Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach. 
CA  90802-4213.  Information  relevant  to 
these  specifications  and  management 
measures,  including  an  environmental 
assessment  (EA)  and  the  stock 
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assessment  and  Bshery  evaluation 
(SAFE)  report,  has  been  compiled  in 
aggregate  foim  and  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  Regional  NMFS 
(Regional  Administrator),  or  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council  (Council),  by 
writing  to  the  Council  at  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region, 
NMFS)  206-526-6140;  or  Svein  Fougner 
(Southwest  Region.  NMFS)  562-980- 
4034. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  HGs  or  quotas  be  specified  for 


species  or  species  groups  in  need  of 
additional  protection,  and  that 
management  measures  designed  to 
achieve  the  HGs  or  quotas  be  published 
in  the  Federal  Register  and  made 
effective  by  January  1,  the  beginning  of 
the  fishing  year.  This  action  announces 
and  makes  effective  the  final  1998 
fishery  specifications  and  the 
management  measures  designed  to 
achieve  them.  These  specifications  and 
measures  were  considered  by  the 
Council  at  two  meetings  and  were 
recommended  to  NMFS  by  the  Council 
at  its  November  1997  meeting  in 
Portland,  OR. 

I.  Final  Specifications 

The  fishery  specifications  include 
ABCs,  the  designation  of  HGs  or  quotas 


for  species  that  need  individual 
management,  the  apportionment  of  the 
HGs  or  quotas  between  domestic  and 
foreign  fisheries,  and  allocation  between 
the  open  access  and  limited  entry 
segments  of  the  domestic  fishery.  As  in 
the  past,  the  specifications  include  fish 
caught  in  state  ocean  water  (0-3 
nautical  miles  (nm)  offshore)  as  well  as 
fish  caught  in  the  EEZ  (3-200  nm 
offshore).  Only  changes  to  the 
specifications  between  1997  and  1998 
are  discussed  herein,  otherwise  they  are 
the  same  as  announced  in  1997  (62  FR 
700,  January  6, 1997). 

BIUMG  COOE  3610-22-P 


1998 


UMI 


Fe<l;ral  Register  /  Vol.  63,  No.  3  /  Tdesday.  January  6.  1998  /  Rules  and  Regulations  421 


-  u 

<)'-  0) 
0  S  -H 


422  Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6,  1998  /  Rules  and  Regulations 


1998 


3" 

■  e 

lis 

a 

: 
1 

J 

« 

8 

• 

M 

m 

•         •         • 

J         •         •         '                I         •         1         • 

»^    •     •    •     •     1     •     1        •     • 

t 

e 
e 
o 

r4 

M 
• 

e 

ft 

a 

e 

• 

o 

Pt      1      tfh      •          1      ■      ■      • 

DIM*             •        1        •        • 

a                         a 

0              O 

•  •     •     I     1     •     •     1        It 

•  ■     t     •     •     1     •     t        II 

1? 

i 

1 

a 

# 

9 
S 

3 

i  '•  i  '•     '  '•  '  ' 

•     •     •     1     •     •     I     •        I     • 

l« 

• 

H 

• 

la 

I" 
• 

• 

n        1 

e        ) 

10              M 

ft      •       S       •            till 
,       •         ,       •            1       •       1       • 

1     1     1     •     •     1     1     •        I     • 
1     I     •     •     •     >     •     •        II 

ago    - 

• 
la 

at 

« 

at 

• 

O            1 
r4            < 
O            I 

A             • 

s  •  d 

^     1     "^     1         1      I     I      1 
-•          n 

J    U    u 

•     I     1     I     ■     •     •     1        It 
1     1     1     1     1     I     I     I        II 

*|5 

«     315 

o 

• 

O            1 

n         < 
r«         < 

• 

O 

;  ;  s  :     :  ;  :  : 

i           m 

1     I     I     1     I     I     I     1        II 

1 

8 

o 

OO 

HO 

■  o 

MiH 
«  M 

■ 

• 
• 

• 

•t 
•I 

m 

O            « 

n         « 
>o 

«    e    Ml            •   «   M   ^ 
r    o    <a     ,       S   *•   •   M 

4mm             «»    o    o    • 

••         I    1^ 

eoooHoe^ 

n 
1- 

m 
• 

« 

o          > 

S      ' 

o 

a           •       S         S  S 

o     ^      H           »«    ^    t«     »• 

?  I  -  5     S  >S  S 

e 

M 

s       \      s           S     ,  — 

'     •     '            • « 

e         e         e                       m 

^^             H 

e 

1" 

i^ 

1^ 

• 

<• 

• 

• 

• 

!S    r«             e         e 

m 

e 
• 

SSSNSS             •'■ 

■     •••••               • 

eeooeo             h^ 

M 

• 

1^ 

: 

u 
1 

0 
"^ 

a 

1 

i     1 
1     i 
1    1 

>    -       ^         "?         « 
*<-.__            0    •    ») 

a   >H    R  H        o   It  A 

•H      >4       S 

.il  —I 

a    a    fe    a    a  1  ^      S  ^ 
^^    1  3    ?  1   i       "    * 

h     V     b    9       1     i    1         0 

'     m    u    >  -^   r*   r*   w^            m 

•■«aHHHH«4           MH 

°  i 

1 

UMI 


FjJ«ri  Rq^rt.r  /  Vol.  63,  No.  3  /  Tuesday.  January  6.  1998  /  Rules  and  Regulations 


^/  O.S.  Vancouver  only,  even  if  stock  assesaments  included 
parta  of  canadi«,  watera.  Further  explanationa  in  footnotea  for 
Pacif  Lc  whiting,  lingcod,  yellowtail  rockfiah,  and  the  Ssfcafllaa 
complix  north  of  Cape  Mendocino. 

1./  "L  or  C"  indicates  whether  a  HG  or  commercial  HG  is 
based  on  landed  catch  (L,  for  landings  only,  without  an  estimate 
of  dijcards)  or  total  catch  (C,  landed  catch  plus  estimated 
discards) . 

:/  Lingcod.  The  1997  assessment  addresses  the  entire 
VancojJver  area,  including  Canada,  and  the  Columbia  area.  The 
the  U.S.  portion  of  the  Vancouver-Columbia  area  is  450 
>ed  on  the  P3S*  harvest  rate  and  biomass  distribution 
deter|ined  by  the  NMFS  surveys  (44  percent  in  US  waters)  .   The 
coast,|de  ABC,  including  Canada,  would  be  1,532  mt,  of  which  960 
.  mt  represents  total  catch  for  U.S.  only.   The  e3«-mt  HG  (U.S. 
only)  jor  total  catch  is  more  conservatively  set  at  the  sum  of 
ividual  F40*  values  for  each  area.  An  estimated  438  mt 


the 


ind 


of  recreational  harvest  in  1998  is  subtracted  from  the  HG  to 


derive 
dH 


rockfiji 


the  400 -rat  commercial  HG. 

Other.   These  species  are  not  common  nor  important  in 
the  arjas  footnoted.   Accordingly,  for  convenience.  Pacific  cod 
is  inc;Luded  in  the  -other  fish-  category  for  the  areas 
footnojed,  and  rockfish  species  are  included  in  the  -other 
1"  category  for  the  areas  footnoted  only. 
Pacific  whiting.   The  U.S. -Canada  ABC  of  290,000  mt  is 
prorated  80  percent  for  the  U.S.,  or  232,000  mt  in  1998,  the 
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same  as  in  1997  (except  in  1997  the  ABC  in  the  table  included 
Canadian  waters) .  Allocations  to  catcher/processor,  mothership, 
euid  shore-based  operations  are  based  on  the  207,000-mt 
commercial  HG  (the  U.S.  HG  minus  the  tribal  allocation  of  25,000 
mt  for  1998) . 

f/  DTS  complex.   Dover  sole,  thomyheads,  and  trawl -caught 
sablefish  are  managed  together  as  the  "DTS  complex."  There  is 
no  HG  for  the  DTS  complex.  ■      ^ 

g/  Sablefish.  The  total  catch  ABC  for  sablefish  is  5,200 
mt  north  of  36°  N.  lat.  (the  Monterey-Conception  area  border), 
lat.).   The  4,680-mt  landed  catch  HG  for  that  area  is  the  5,200 
mt  ABC  reduced  by  10  percent  (520  mt)  for  estimated  discards. 
Ten  percent  (4*68  mt)  of  the  HG  is  set  aside  for  the  treaty 
tribes.   The  remaining  4,212  mt  is  the  "commercial  HG, "  which  is 
divided  between  the  limited  entry  (3,934  mt)  and  open-access 
(278  mt)  fisheries.   The  limited  entry  allocation  is  further 
allocated  58  percent  (2,282  mt)  to  the  trawl  fishery,  and  42 
percent  (1,652  mt)  to  the  nontrawl  fishery.   The  allocations  are 
HGs. 

The  ABC  and  HG  for  the  Conception  area  are  425  mt,  and  are 
based  on  estimated  landings  in  that  area.   There  are  no  limited 
entry  and  open  access  allocations  for  the  Conception  area  at 
this  time. 

h/  Jack  mackerel.   Only  jack  mackerel  north  of  39°00'  N. 
latitude  are  managed  by  the  FMP.   The  ABC  and  HG  include  waters- 
beyond  200  nm.  ^ 
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zero. 


i/  Dover  sole.   The  1997  assessment  evaluated  the  resource 
north  Of  360  n.  lat.  as  a  unit,  and  provided  an  ABC  for  landed 
catc:  based  on  the  P35%  harvest  rate.  The  Conception  area  ABC 
is  a:  the  level  established  in  the  original  FMP.   The  ABCs  are 
conv.fted  to  total  catch  in  Table  1,  for  consistency  with  other 
ABCs ,  by  estimating  that  5  percent  of  the  total  catch  is 
disa.rded.   The  coastwide  9,426  mt  total  catch  ABC  corresponds 
to  tliB  8,955  mt  landed  catch  HG. 

j/  Pacific  ocean  perch.  The  total  catch  ABC  remains  at 
The  landed  catch  HG  applies  to  the  Vancouver/Columbia 
subar^as  combined,  and  is  set  near  the  level  of  1997  landings. 
The  K(5  is  intended  to  represent  only  incidental  catches. 

i/     Widow  rockfish.   The  5, 750-mt  total  catch  ABC  is  based 
on  thi  F40%  harvest  rate,  which  is  the  current  MSY  proxy  for 
rockfish  species.  The  landed  catch  HG  of  4,276  mt  is  based  on 
the  m.re  precautionary  P45%.   The  total  catch  expected  with  this 
HG  is  5,090  mt,  estimating  that  16  percent  of  the  catch  is 
discaiided. 

|/  Thomyheads.  The  treaty  tribes  estimate  that  8,000- 
,000 


10 


under 
is  not 
time. 


lb  (about  3-4  mt  )  of  thomyheads  will  be  taken  in  1998 


a  tribal  trip  limit  of  300  lb  per  trip.   This  small  amount 
subtracted  from  either  of  the  thomyhead  HGs  at  this 
There  is  no  combined  HG  for  both  species  in  1998. 
4K  Shortspine  thomyheads.  The  1,000  mt  shortspine 
thomyiiead  ABC  extends  to  Ft.  Conception  (34<»  27'  N.  lat.).  The 
landed  catch  HG  is  1,082  mt  (revised  from  the  Council's 
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recommendation  of  1,177  mt)  north  of  36®  N.  lat.  (the  Vancouver- ^ 
Columbia -Eureka -Monterey  area) ,  and  113  mt  for  the  Conception 
area  north  of  Pt.  Conception  (the  north  Conception  area) 
(revised  from  the  Council's  recommendation  of  123  mt) .   This  is 
equivalent  to  a  HG  of  1,195  mt  north  of  Pt.  Conception  (revised 
from  the  Council's  recommendation  of  1,300  mt) .  Both  HGs  assume 
that  30  percent  of  the  total  catch  is  discarded.   Therefore, 
1,707  mt  is  expected  to  be  caught  north  of  Pt.  Conception  (1,546 
mt  north  of  36®  N.  lat.,  and  161  mt  from  the  northern  Conception 
area) .   For  an  explanation  of  the  revisions  to  the  Council's 
recommendations,  see  the  section  in  the  preamble  regarding 
setting  HGs  greater  theui  ABC. 

n/  Longspine  thomyheads.   The  4,102  mt  longspine 
thomyhead  ABC  extends  only  to  36®  N.  lat.  (the  northern 
boundary  of  the  Conception  area),  not  to  Pt.  Conception,  and 
therefore  is  smaller  than  the  area  covered  by  the  ABC  for 
short  spine  thomyheads.   However,  the  HGs  apply  to  the  same 
areas  for  both  species.   The  landed  catch  HG  of  3,733  mt  for  the 
Vancouver-Columbia-Eureka-Monterey  area  assumes  9  percent  of  the 
4,102  mt  ABC  is  discarded  north  of  the  36®  N.  lat.   The  390-mt 
lauided  catch  HG  for  the  northern  Conception  area  is  the  average 
1995-1996  landings;  the  total  catch  associated  with  this  HG  is 
428  mt,  also  assuming  9  percent  is  discarded. 

o/  Sebastes  complex.   The  Sebastes-north  ABC  of  8,647  mt 
is  the  sum  of- the  ABCs  for  canary,  yellowtail,  "remaining 
rockf ish, "  and  "other  rockfish"  in  the 'U.S.  Vancouver  and 
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Colun|bia  areas  (marked  with  *) .   All  Ssteaatfis  HGs  are  for  total 
catcl .   Species  in  "remaining  rockfish"  are  marked  with  /. 
"he  Sfibafitfia-north  HG  of  7,057  mt  (for  the  Vancouver- 
Coluirhia  area)  is  the  sum  of  the  HGs  for  canary  and  yellowtail 
rockf:.sh;  plus  the  sum  of  the  ABCs  or  recent  catch,  whichever  is 
less,  for  the  species  in  "remaining  rockfish"  and  -other 
rockfish."  The  assessment  for  yellowtail  rockfish  includes 
Canadian  waters  and  the  Eureka  area,  but  Table  1  lists  only  the 
U.S.  jjortion  of  the  yellowtail  rockfish  ABC,  and  74  mt  is 
proratjed  for  the  Eureka  area.   (For  further  derivation,  see  GMT 
Repon:  B.3.(2),  November  1997.)    ' 

llithin  the  Sfifeaatsa-north  HG  are  two  small  HGs  for 
commercial  harvest  of  black  rockfish  by  the  Makah,  Quileute, 
Hoh,  Slid  Quinault  Indian  tribes:  20,000  lb  (9,072  kg)  for  the 
EEZ  nc.|:th  of  Cape  Alava  (48O09'30"  N.  lat.)  and  10,000  lb  (4,536 
kg)  between  Destruction  Island  (47<>40'00"  N.  lat.)  and 
LeadbJtter  Point  (46O38'10"  N.  lat.),  which  totals  13.6  mt.   The 
northe:m  HG  for  the  SfifeaatfiS  complex  is  reduced  by  13.6  mt  for 
tribal  fisheries  and  265  mt  for  estimated  recreational  harvest 
to  der:.ve  the  6,778  mt  commercial  HG. 

T^ie  Sfibaataa-south  ABC  is  the  sum  of  the  ABCs  for  bocaccio, 
chilipbpper,  "remaining  rockfish, "  and  "other  rockfish"  in  the 
,  Monterey,  and  Conception  areas  (marked  with  *) . 
:e  Ssbaatjaa- south  HG,  which  applies  to  the 
Eurekajklonterey/Conception  area,  is  the  HG  for  bocaccio  plus  the 
sum  of  jthe  ABCs  or  recent  catch,  whichever  is  less,  for 


Eureka 
T 


427 


428 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday,  January  6,  1998  /  Rules  and  Regulations 


"remaining  rockfish"  and  "other  rockfish."   (For  further     " 
derivation,  see  GMT  Report  B.3.(2),  NovenOser  1997.) 

The  southern  HG  is  reduced  by  1,500  mt  for  estimated 
recreational  harvest  of  remaining  rockfish  and  bocaccio  to 
derive  the  6,939-mt  commercial  HG  for  the  Eureka-Monterey- 
Conception  area. 

Because  the  HGs  for  the  Sebaates  complex,  bocaccio,  canary 
rockfish,  and  yellowtail  rockfish  are  for  total  catch,  estimates 
of  discards  will  be  added  to  landings  during  the  season  as  data 
become  available. 

p/  Bocaccio.   For  bocaccio  in  the  Eureka-Monterey- 
Conception  area,  the  230-mt  ABC  and  HG  for  total  catch  are  based 
on  the  estimated  F40%  level.  Anticipated  1998  recreational 
landings  are  40  mt,  resulting  in  a  commercial  HG  of  190  mt. 

q/  Canary  rockfish.   The  1,045-mt  ABC  for  the  Vancouver- 
Columbia  area  is  based  on  the  F40%  level.  The  total  catch  HG 
equals  ABC  and  estimates  16  percent  discards.   The  landed  catch 
equivalent  would  be  878  mt. 

r/  Chilipepper.   The  ABC  has  been  reduced  to  approximate 
the  F40%  level  in  1998;  F35%  was  used  in  1997. 

s/  Yellowtail  rockfish.   The  yellowtail  rockfish 
assessment  provided  a  yield  of  4,657  mt  for  the  Vancouver- 
Columbia-Eureka  area,  including  Canada.   The  U.S.  portion  is 
estimated  to  be  3,539  mt,  76  percent  of  the  U.S. -Canada  yield, 
based  on  the  survey  biomass  estimate  for  the  portion  of  the 
assessment  area  in  U.S.  waters.  The  3,465-mt  ABC  for  the 
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Vancjjuver/Columbia  area  in  the  table  was  derived  by  subtracting 
74  ml:  for  the  Eureka  area.   The  3,ll8-mt  HG  for  the  U.S. 
Vanctmver-Columbia  area  represents  total  catch  and  is  set  at  90 
perctsit  of  the  ABC  as  a  precautionary  measure. 

:/  Remaining  roclcfish.   Prior  to  1997,  this  category 
inclKied  aU  species  in  the  Sgfeastgfi  complex  that  did  not  have 
an  irj^ividual  ABC,  and  therefore  included  species  that,  starting 
in  1997,  are  designated  as  "other  rockfish."  Since  1997, 
•remaining  rockfish*  includes  only  those  species  and  areas 
listei  in  Table  1.  Species  included  in  -remaining  rockfish-  are 
markeki  with  /. 

/  There  is  a  separate  ABC  for  this  species  and  area  which 

included  in  -remaining  rockfish-  or  -other  rockfish. - 

|/  Other  rockfish.   "Other  rockfish"  includes  offshore  ' 

mss  species  not  identified  in  Table  1.   it  is  based  on  the 
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SS  complex  assessment  of  commercial  landings  and  includes 
tes  of  recreational  landings  for  those  species  without 
individual  ABCs. 

^     Other  fish.   Includes  sharks,  skates,  rays,  ratfish, 
grenadiers,  and  other  groundfish  species  noted  above  in 
:e  d/. 
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Changes  to  the  ABCs  and  HGs 

The  ABCs,  which  are  based  on  the 
best  available  scientific  information, 
represent  the  total  catch,  including 
amounts  that  are  discarded  as  well  as 
retained.  Stock  assessment  information 
considered  in  determining  the  ABCs  is 
available  from  the  Coimcil  and  was 
made  available  to  the  public  before  the 
Council's  November  1997  meeting  in 
the  Council's  SAFE  document  (see 
ADDRESSES).  Additional  infonnation  is 
found  in  the  EA  prepared  by  the  council 
for  this  action,  the  footnotes  to  Table  1. 
the  SAFE  document  for  the  1998 
specifications,  and  documents  available 
at  the  November  1997  Council  meeting. 

ABCs 

The  ABCs  are  changed  from  1997  to 
1998  as  follows:  lingcod  (from  2,400  mt 
to  960  mt,  excluding  Canadian  waters), 
sablefish  (from  8,700  mt  to  5,200  north 
of  36"  N.  lat.,  with  no  change  to  the  425 
mt  ABC  south  of  36°  N.  lat.),  Dover  sole 
(from  a  range  of  10,880-12,830  mt  to 
9,426  mt  coastwide),  widow  rockfisb 
(from  7,700  mt  to  5,740  mt),  longspine 
thomyheads  (from  7,000  mt  north  of  Pt. 
Conception  to  4,102  mt  in  the  smaller 
area  north  of  36''N.  lat.),  the  Sebastes 
complex  (from  7,130  mt  to  8,647  mt  in 
the  Vancouver-Columbia  area,  and  from 
9,664  mt  to  8,999  mt  in  the  Eureka- 
Monterey-Conception  area),  bocaccio 
(from  265  mt  to  230  mt  in  the  Eureka- 
Monterey-Conception  Area),  canary 
rockfish  (from  1,200  mt  to  1,045  mt), 
chihpepper  (from  4,000  mt  to  3,400  mt 
in  the  Eureka-Monterey-Conception 
area),  yellov^ail  rockfish  (from  1,773  mt 
to  3,465  mt  in  the  Vancouver-Columbia 
area,  excluding  Canadian  waters,  and 
from  259  mt  to  229  mt  in  the  Eureka- 
Monterey-Conception  area),  and  for 
"remaining  rockfish"  (from  1,431  mt  to 
1,401  mt,  reflecting  the  change  to 
yellowtail  rockfish,  in  the  Eureka- 
Monterey-Conception  area).  The 
Sebastes  complex  consists  of  all 
rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  (POP),  widow 
rockfish,  shortbelly  rockfish,  and 
thomyheads.  The  whiting  ABC  is 
changed  only  to  reflect  the  amount  in 
U.S.  waters  rather  than  the  amount  for 
the  United  States  and  Canada  combined. 

The  sablefish  ABC  deserves 
additional  discussion  as  the  Council 
departed  from  the  values  recommended 
by  its  scientific  and  industry  advisory 
bodies.  In  1997,  the  assessment  model 
was  modified  to  include,  for  the  first 
time,  an  index  of  abundance  from 
fishery  logbook  data  and  to  closely 
examine  the  slope  trawl  survey  data,  per 
the  recommendations  of  an  external 
review  panel.  Assessment  results  ranged 


irom  a  bibmass  of  40,000  mt  with  an 
ABC  of  2,500  mt  if  all  survey  and 
logbook  indexes  are  included,  to  a 
biomass  of  117,000  mt  with  an  ABC  of 
7,300  mt  if  the  pot  survey  and  slope 
trawl  survey  data  are  excluded.  The 
stock  assessment  review  (STAR)  panel 
commissioned  by  the  Council's 
Scientific  and  Statistical  Committee 
(SSC)  to  provide  a  technical  review  of 
the  assessment  "endorses  the  model 
using  both  pot  and  slope  surveys  as 
being  preferable  to  a  sablefish  model 
that  excludes  both  of  these  sources  of 
information,"  but  also  includes  strong 
reservations  regarding  use  of  the  early 
slope  trawl  data.  The  Council's 
Groujidfish  Management  Team  (GMT) 
accepted  the  STAR  panel  report  and 
recommended  an  ABC  of  2,500  to  3,400 
mt.  The  NMFS  assessment  document 
identifies  potential  weaknesses  and 
biases  with  each  of  the  indices,  but  it 
was  not  possible  for  either  the 
assessment  document  or  the  report  of 
the  STAR  panel  to  quantity  fully  the 
uncertainty  in  the  assessment  results. 
With  the  STAR  panel's  rejection  of  the 
7,300-mt  scenario,  the  Council  was 
faced  with  only  the  most  conservative 
possible  recommendation,  and  had  no 
information  on  the  degree  to  which 
intermediate  options  may  be  sufficiently 
conservative. 

The  Council's  recommended  ABC  of 
5,200  mt  was  based  on  a  model  scenario 
that  discounted  the  1988  slope  survey 
observation  and  on  the  entire  pot  survey 
that  had  been  discounted  in  previous 
years.  The  1988  survey  results  were 
unusually  high  and  not  consistent  with 
the  slow  decline  observed  in  subsequent 
surveys.  The  results  represents 
continuation  of  the  Council's  historical 
approach,  which  is  to  set  a  compromise 
harvest  level  for  sablefish  until  greater 
assessment  certainty  can  be  achieved.  A 
greater  reduction  would  have 
established  the  1998  harvest  at  a  level 
that  has  been  exceeded  every  year  since 
1972  and  would  have  caused  severe  and 
unexpected  economic  dislocation. 
However,  the  Council's 
recommendation  is  not  strictly   > 
precautionary,  nor  is  it  in  accord  with 
the  technical  process  designed  to 
produce  and  review  stock  assessments 
in  1997.  The  model  scenario  used  by  the 
Council  was  not  endorsed  by  either  the 
STAR  panel  or  the  GMT.  It  was 
presented  as  background  material  to  the 
GMT  to  assist  in  understanding,  the 
uncertainty  in  the  assessment  results.  It 
can  be  accepted  and  approved  as  a 
significant  step  towards  a  more 
precautionary  approach  to  sablefish 
management  for  1  year,  while  NMFS 


works  to  improve  the  assessment 
information  for  the  longer  term. 

NMFS  concurs  with  tne  Councils' 
recommendation  that  the  assessment 
should  be  updated  in  1998  to  include 
new  data.  Exceeding  a  more 
precautionary  harvest  level  in  1998  will 
slightly  increase  the  current  decline  in 
sablefish  abundance,  but  a  1-year 
harvest  of  5,200  mt  would  not  exceed 
the  currently  defined  F20%  overfishing 
level  unless  the  current  biomass  is 
actually  at  the  most  conservative 
estimate  of  approximately  40,000  mt 
reported  in  the  SAFE  Decision  Table  for 
model  scenario  1.  A  catch  of  5,200  mt 
is  not  overfishing  for  any  of  the  other 
model  scenarios  considered.  (F20% 
means  a  fishing  mortality  rate  that 
would,  in  the  long-term,  reduce  the 
spawning  biomass  per  recruit  to  20 
percent  of  what  it  would  have  been  if 
the  stock  had  never  been  exploited.) 

The  ABC  for  shortspine  thomyheads 
remains  the  samQ  as  in  1997,  but  was 
also  the  subject  of  much  discussion  at 
the  November  1997  Coimcil  meeting.  In 
1997,  a  new  stock  assessment  was 
prepared  for  shortspine  thomyheads 
and  reviewed  by  the  STAR  panel.  The 
STAR  panel  concluded  that  the 
assessment  was  the  best  that  could  be 
done  with  the  stock  synthesis  approach. 
However,  the  new  assessment  was 
imable  to  sufficiently  narrow  the  range 
of  plausible  ABC  estimates.  After  the 
STAR  panel  had  disbanded,  the 
Council's  GMT  requested  additional 
guidance,  which  was  provided  by  three 
of  the  file  original  STAR  panel  members 
and  an  industry  representative  to  the 
panel.  This  "reduced"  STAR  panel 
recommended  a  simpler  analysis, 
consisting  of  a  biomass  estimated  from 
the  most  recent  slope  surveys  and  using 
the  F=M  (fishing  mortality  equals 
natural  mortality)  model.  This  model 
requires  many  fewer  assumptions  and  is 
based  on  direct  measurement  of  stock 
abundance,  although  with  some 
uncertainty  in  the  catchability 
coefficient  of  trawl  gear.  This  model  has 
a  documented  basis  and  history  of  use; 
it  was  used  extensively  in  the  early 
1980's  when  other  data  were  not 
available  to  conduct  a  more  rigorous 
assessment.  Even  with  the  "reduced" 
STAR  panel's  consensus  regarding  the 
model  to  be  used,  there  are  major 
concems  with  the  data,  as  it  is  very 
limited  and  is  a  major  factor  in  the 
uncertainties  arising  from  the 
assessment.  Given  these  imcertainties, 
the  Council  recommended  maintaining 
the  ABC  at  its  current  level  of  1,000  mt. 

HGs 

Those  species  or  species  groups 
managed  with  HGs  in  1997  will 
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continue  to  be  iflanaged  with  HGs  in 
1998.  However^  fome  of  the  areas 
managed  with  Hps  have  changed.  The 
sablefish  ABC  df!425  mt  south  of  36"  N. 
lat.  (the  Monterey-Conception  border)  is 
set  as  an  HG  to  be  able  to  respond 
inseason  to  pot^iitial  effort  shifts  into 
that  area:  separate  HGs  for  longspine 
and  shortspine  fiomyheads  are  set 
north  of  36°  N.  lat.  and  from  36-  N.  lat. 
to  Pt.  Concepticp  (34»  27'  N.  lat.), 
whereas  in  199:|  khe  single  HG  for  each 
thomyhead  spedes  extended  to  Pt. 
Conception;  and  the  separate  HG  for 
Dover  sole  in  the-Colunibia  area  is 
removed.  The  HCSs  are  changed  from 
1997  to  1998.  as|  follows:  lingcod  (from 
2,400  mt  to  838  tit.  excluding  Canadian 
waters),  sablefish)  (from  7,800  mt  to 
4,680  mt  north  of  36"  N.  lat.).  Dover  sole 
(from  11,050  mti  df  which  2,850  mt  was 
in  the  Columbia  jirea.  to  8.955  mt 
coastwide),  POP' (from  750  mt  and  650 
mt),  widow  rockflsh  (from  6,500  mt  to 
4,276  mt),  shortsmine  thomyheads  (from 
1.380  mt  north  oflpt.  Conception  to 
1,082  mt  north  of!26''  N.  lat.  and  113  mt 
from  36"  N.  lat  to  Pt.  Conception), 
longspine  thomjjheads  (from  6.000  mt 
north  of  PT.  Conception  to  3.733  mt 
north  of  36-  N.  Idti.  and  390  mt  for  36° 
N.  lat.  to  Pt.  Conception),  the  Sebastes 
complex  (from  6J856  mt  to  7,057  mt  in 
the  Vancouver-Cp|umbia  area,  and  from 
9.284  to  8,439  mi  \n  the  Eureka- 
Monterey-Conception  area),  bocaccio 
(from  387  mt  to  230  mt  in  the  Eureka- 
Monterey-Conce^jion  area),  canary 
rockfish  (from  l.pQO  mt  to  1,045  mt  in 
the  Vancouver-Ccilumbia  area),  and 
yellowtail  rockfish  (from  2,762  mt  to 
3,118  mt  in  the  Vancouver-Columbia 
area). 

The  Council's  rltjcommended  HG  for 
shortspine  thomyheads  has  been 
changed  to  correct  an  arithmetic  error, 
and  conforms  with  the  Council's  intent 
to  keep  harvest  of!  Shortspine 
thomyheads  beloW  the  overfishing 
threshold.  This  is  explained  in  the  next 
section  regarding  pbtting  HGs  above 
ABC.  [T 

Stock  assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  from  fish  discarded  at  sea. 
Discards  of  rockfish  and  sablefish  in  the 
fishery  for  whitini  jare  well  monitored 
and  are  accounted  for  inseason  as  they 
occur.  In  the  otheij  fisheries,  discards 
caused  by  trip  limUs  have  not  been 
monitored  consisttotly.  so  discard 
estimates  have  beeil  developed  to 
account  for  this  exitfa  catch.  A  discard 
level  of  about  16  percent  of  the  total 
catch,  previously  ifleasured  for  widow 
rockfish  in  a  scientffic  study,  is  assumed 
to  be  appropriate  for  the  commercial 
fisheries  for  widovt  rockfish,  yellowtail 


rockfish,  canary  rockfish.  and  POP.  A 
discard  estimate  of  9  percent  is  used  for 
longspine  thomyheads.  30  percent  for 
shortspine  thomyheads.  5  percent  for 
Dover  sole,  and  10  percent  for  sablefish. 

hi  some  cases  (e.g.,  sablefish,  widow 
rockfish,  thomyheads,  Dover  sole),  an 
estimated  amount  of  discards  has  been 
subtracted  from  the  ABC  to  determine 
the  HG  for  the  landed  catch.  In  other 
cases  (e.g..  whiting,  Sebastes  complex, 
lingcod).  a  HG  representing  total  catch 
is  more  appropriate.  Discards  in  the 
whiting  fishery  have  been  well 
doc\unented  and.  therefore,  the  HG  for 
whiting  represents  total  catch,  and 
discards  are  accounted  for  during  the 
season.  In  1997.  the  HG  for  the  Sebastes 
complex  and  its  components  was 
changed  from  laqjled  to  total  catch  for 
greater  management  flexibility  during 
the  season;  estimates  of  discards  are 
added  to  the  landings  during  the  season 
as  data  become  available. 

Setting  HGs  Greater  than  ABC 

In  most  cases,  HGs  are  less  than  or 
equal  to  the  ABCs.  However,  the 
Council  recommended  HGs  that  exceed 
the  ABCs  for  POP  and  shortspine 
thomyheads,  as  in  1996  and  1997.  The 
FMP  requires  that  the  Council  consider 
certain  factors  when  setting  and  HG 
above  an  ABC.  These  factors  were 
analyzed  by  the  Council's  GMT  and  are 
summarized  in  the  Council's  EA  for  the 
1998  specifications. 

Both  species  are  caught  in  association 
with  other  species,  and,  although  they 
can  be  targeted  on  to  some  degree,  they 
also  are  caught  imavoidably  while 
fishing  for  other  species  in  a  mixed- 
stock  complex.  The  Council  believes 
that  requiring  closure,  or  severe 
cutbacks,  of  the  fishery  for  the  entire 
complex  (the  Sebastes  fishery  for  POP, 
and  the  DTS  complex  for  shortspine 
thomyheads)  in  order  to  protect  these 
two  stocks  would  not  provide  the 
overall  maximum  benefit  to  the  Nation. 


POP 


POP  was  depleted  off  Washington. 
Oregon,  and  California  by  foreign 
fishing  during  the  1960's  and  early 
1970's.  hi  1981.  a  rebuilding  program 
was  established  for  POP  in  the 
Vancouver  and  Columbia  areas.  POP  are 
not  common  in  the  more  southern  areas. 
POP  are  part  of  multi-species  groimdfish 
catches  and  cannot  be  completely 
avoided  when  harvesting  other 
groundfish  species.  POP  are  taken  as 
bycatch  in  fisheries  for  other  rockfish. 
arrowtooth  flounder,  and  Dover  sole. 
The  ABC  for  POP  has  been  set  at  "zero" 
for  many  years.  Each  year,  however,  a 
low  level  of  landings  has  been  allowed 
to  avoid  the  waste  of  fish  that  would 


otherwise  be  discarded.  The  annual  HGs 
are  intended  only  to  accommodate  the 
catch  of  fish  that  would  be  discarded, 
and  are  not  intended  to  encourage 
targeting.  Even  if  retention  of  POP  were 
prohibited,  it  would  not  substantially 
reduce  fishing  mortality  because  POP 
are  caught  in  small  amounts  in  other 
fisheries,  particularly  in  fisheries  for 
other  rockfish  species.  The  stock  is 
estimated  to  be  at  about  50  percent  of 
its  maximum  sustainable  yield  (MSY) 
level,  and  recent  harvests  have  been 
near  the  overfishing  threshold.  Because 
strong  year  classes,  which  are  necessary 
to  rebuild  the  stock,  occur  infrequently, 
the  lack  of  rebuilding  to  date  is  not 
unexpected.  The  Council  has 
recommended  annual  trip  limits  that  are 
intended  to  discourage  targeting  while 
allowing  unavoidable  incidental  catches 
to  be  landed.  Consequently,  the  HG 
exceeds  the  "zero"  ABC. 

The  HG  of  650  mt  for  POP  is  not 
intended  to  be  a  target  but  rather  is 
intended  to  accommodate  incidental 
catches  that  would  otherwise  be  taken 
while  fishing  for  other  species  and 
discarded.  As  in  past  years,  trip  limits 
will  not  be  relaxed  to  enable  the  HG  to 
be  reached. 

Shortspine  Thomyheads 

Shortspine  thomyheads  are  part  of  the 
mutispecies  DTC  complex  (consisting  of 
Dover  sole,  shortspine  and  longspine 
thomyheads,  and  trawl-caught 
sablefish).  hi  1997.  the  HG  for 
shortspine  thomyheads  was  reduced  to 
1.380  mt  to  be  consistent  with  the 
policy  of  using  a  landed-catch  HG.  The 
total  catch  associated  with  the  1997  HG 
was  expected  to  be  about  1,500  mt,  of 
which  120  mt  (8  percent)  was  estimated 
to  be  discarded.  Therefore,  the  total 
catch  expected  to  occur  in  1997  was  500 
mt  higher  than  the  1.000-mt  ABC.  but 
well  below  the  overfishing  threshold  of 
1,757  mt.  The  HG  was  set  above  ABC  in 
1996-97  largely  because  of  the 
uncertainty  in  the  stock  assessment.  The 
HG  was  intended  to  result  in  catch  at  a 
level  similar  to  the  ABC  level  that 
would  result  from  various  stock 
assessment  scenarios  with  higher  levels 
of  natural  mortafity  or  lower  levels  of 
survey  catchability.  Shortspine 
thomyheads  are  unavoidable  in  a 
number  of  fishing  strategies,  as 
discussed  later.  Retention  above  ABC 
was  allowed  to  reduce  discards  of 
unavoidably  caught  thomyheads  and  to 
realize  the  benefits  of  harvesting  the 
other  species  in  the  complex, 
hi  1998,  the  Council  again 
recommended  setting  the  HG  above 
ABC  to  allow  harvest  of  the  more 
abundant  species  in  the  complex  and  to 
reduce  discard  of  shortspine 
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thomyheads.  The  Council  adopted  one 
major  change,  however,  that  would 
affect  the  HG  for  landed  catch  and  the 
estimate  of  total  catch  associated  with 
that  HG:  The  estimated  discard  rate  in 
the  fishery  was  increased  from  8  percent 
to  30  percent.  The  Council  thought  their 
1998  recommendation  was  slightly  more 
conservative  than  the  status  quo:  An 
ABC  of  1,000  mt,  and  a  landed  catch  HG 
of  1.300  mt  (divided  into  1,177  mt  north 
of  36'  N.  lat.  and  123  mt  for  the 
Conception  area  north  of  Pt. 
Conception;  80  mt  lower  than  in  1997). 
The  Council  clearly  stated  its  intent  to 
keep  catch  below  the  overfishing  level 
(1,757  mt  at  F20%).  However,  after  the 
Council  meeting,  it  was  discovered  that 
the  wrong  assumptions  had  been  used 
in  calculating  the  recommended  HG, 
and  that,  althou(;h  landings  of  1,300  mt 
would  not  have  resulted  in  overfishing 
based  on  the  assumptions  used  in  1997, 
it  would  irt  1998,  due  to  the  new 
estimate  that  30  p)ercent  of  the  total 
catch  is  discarded,  rather  than  8 
percent.  In  short,  the  total  catch  of  1,857 
mt  associated  with  the  1,300  mt  landed 
catch  HG  recommended  by  the  Council 
for  1998  would  exceed  the  overfishing 
level  in  the  current  FMP  by  100  mt, 
rather  than  being  50  mt  below,  as  the 
Council  had  expected. 

NMFS,  Northwest  Region,  consulted 
with  the  Council  Chairman  and 
Executive  Director,  and  the  states  of 
Washington,  Oregon,  and  California  to 
confirm  the  Council's  intent  to  stay 
below  the  current  overfishing  level  for 
shortspine  thomyheads — all  agreed. 
Therefore,  the  1998  landed  catch  HG  for 
shortspine  thomyheads  is  set  at  1,195 
mt,  which  would  result  in  total  catch  of 
1,707  mt  (prorated  to  1,082  mt  north  of 
36°  N.  lat.  and  113  mt  for  the 
Conception  area  north  of  Pt. 
Conception),  50  mt  below  the  1,757-mt 
overfishing  level.  It  should  be  noted  that 
the  same  uncertainty  that  involves  the 
data  and  estimates  of  ABC  also  applies 
to  the  estimated  overfishing  level. 

Generally,  the  species  in  this  complex 
are  caught  together  as  fishers  target  the 
entire  DTS  complex.  In  examining 
1995-97  landings  greater  than  3,000  lb 
that  are  more  than  95  percent  DTS:  7- 
9  percent  are  shortspine  thomyheads, 
30-35  percent  are  longspine 
thomyheads,  16-19  percent  are 
sablefish,  and  40-44  percent  are  Dover 
sole  (section  2.1.1  of  the  EA).  These 
ratios  are  heavily  influenced  by  the  trip 
limits  and  other  management  measures 
in  effect.  The  nearshore  rockfish  fishery 
also  can  have  significant  bycatch  of 
shortspine  thomyheads,  Dover  sole,  and 
sablefish.  The  nearshore  fiatfish  fishery 
consisting  largely  of  petrale  sole, 
sanddabs,  and  rex  sole  also  encounters 


bycatch  of  the  DTS  species,  although 
they  can  be  avoided  in  certain  areas. 
There  also  are  nearshore  Dover  sole  and 
sablefish  target  fisheries  in  which  it  is 
difficult  to  avoid  shortspine 
thomyheads.  Each  ex-vessel  dollar  of 
shortspine  thornyhead  revenue  in  the 
DTS  complex  is  associated  with  $7.82  of 
other  DTS  species  (section  2.2.1  of  the 
EA).  Clearly,  shortspine  thomyheads 
make  up  a  small  proportion  of  a  much 
larger  and  more  valuable  multispecies 
complex.  Prohibiting  retention  of 
shortspine  thomyheads  does  not 
prevent  their  harvest  in  the  DTS 
complex.  The  value  of  the  fishery  for  the 
entire  complex  justifies  fishing 
shortspine  thomyheads  above  the  ABC 
because  more  harvest  cannot  be  avoided 
without  drastic  reductions  in  the  catch 
of  the  overall  DTS  complex  as  well  as 
other  trawl  fisheries. 

Foreign  and  Joint  Venture  Fisheries 

For  those  species  that  will  not  be  fiilly 
utilized  by  domestic  processors  or 
harvesters,  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  venture 
operations  may  occur.  A  joint  venture 
occurs  when  U.S.  vessels  deliver  their 
catch  to  foreign  processing  vessels  in 
the  EEZ.  A  portion  of  the  HGs  or  quotas 
for  these  species  may  be  apportioned  to 
domestic  annual  han^st  (DAH),  which 
in  tum  may  be  apportroned  between 
domestic  annual  processing  (DAP)  and 
joint  venture  processiiig  (JVP).  The 
portion  of  a  HG  or  quota  not 
apportioned  to  DAH  may  be  set  aside  as 
the  total  allowable  level  of  foreign 
fishing  (TALFF).  In  January  1998,  no 
surplus  groundfish  are  available  for 
joint  venture  or  foreign  fishing 
operations.  Consequently,  all  the  HGs  in 
1998  are  designed  entirely  for  DAH  and 
DAP  (which  are  the  same  in  this  case); 
JVP  and  TALFF  are  set  at  zero. 

II.  The  Limited  Entry  Program 

The  FMP  established  a  limited  entry 
program  that,  on  January  1, 1994, 
divided  the  commercial  groundfish 
fishery  into  two  components:  The 
limited  entry  fishery  and  the  open 
access  fishery,  each  of  which  has  its 
own  allocations  and  management 
measures.  The  limited  entry  and  open 
access  allocations  are  calculated 
according  to  a  formula  specified  in  the 
FMP,  which  takes  into  account  the 
relative  amounts  of  a  species  taken  by 
each  component  of  the  fishery  during 
the  1984-88  limited  entry  window 
period.  At  its  November  1997  meeting, 
the  Council  recommended  no  new 
species  and  areas  to  be  allocated 
between  open  access  and  limited  entry 


fisheries  in  1998,  and  the  Regional 
Administrator  calculated  the  amounts  of 
the  allocations  that  are  presented  in 
Table  1.  Unless  otherwise  specified,  the 
limited  entry  and  open  access 
allocations  are  treated  as  HGs  in  1998. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operate  under  the  HGs, 
quotas,  and  other  management  measures 
goveming  the  open  access  fishery,  using 
(1)  exempt  gear,  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  permits  endorsed  for  use  of 
that  gear.  Exempt  gear  means  all  types 
of  legal  groundfish  fishing  gear  except 
groimdfish  trawl,  longline,  and  pots. 
(Exempt  gear  includes  trawls  used  to 
harvest  pink  shrimp  or  spot  or  ridgeback 
prawns  (shrimp  trawls),  and,  south  of 
Point  Arena.  CA  (38''57'30"  N.  lat.), 
California  halibut  or  sea  cucumbers.) 

The  open  access  allocation  is  derived 
by  applying  the  open  access  allocation 
percentage  to  the  HG,  or  if  there  is  a  set- 
aside  for  recreational  or  tribal  fishing, 
this  is  first  deducted  and  the  percentage 
is  applied  to  the  commercial  HG.  (The 
commercial  HG  or  quota  is  the  aimual 
HG  or  quota  after  subtracting  any  set- 
asides  for  recreational  or  tribal  fishing.) 
For  those  species  in  which  the  open 
access  share  would  have  been  less  than 
1  percent,  no  open  access  allocation  is 
specified  unless  significant  open  access 
effort  is  expected. 

Limited  Entry  Allocations 

The  limited  entry  fishery  means  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
HGs,  quotas,  and  other  management 
measures  goveming  the  limited  entry 
fishery.  Limited  entry  gear  means 
longline,  pot,  or  groundfish  trawl  gear 
used  under  the  authority  of  a  valid   . 
limited  entry  permit  issued  under  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  (Groundfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  prawns,  or  ridgeback 
prawns,  and  other  trawls  used  to  fish  for 
Califomia  halibut  or  sea  cuciunbers 
south  of  Point  Area,  CA.)  Beginning  in 
1997,  a  sablefish  endorsement  also  is 
required  to  operate  in  the  limited  entry 
regular  or  mop-up  seasons  for  sablefish. 

The  limited  entry  allocation  is  the 
allowable  catch  (HG  or  quota)  reduced 
by:  (1)  Set-asides,  if  any,  for  treaty 
Indian  fisheries  or  recreational  fisheries 
(which  results  in  the  commercial  HG  or 
quota);  and  (2)  the  open  access 
allocation.  Allocations  for  Washington 
coastal  tribal  fisheries  are  discussed  in 
paragraph  V. 
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m.  1998  Management  Measures 

Projections  of  landings  in  1997  are 
based  on  the  information  available  to 
the  Coimcil  at  its  November  1997 
meeting  (Supplemental  GMT  Report 


B.6.,  Novembei 
noted. 


1997),  unless  otherwise 


Umited  Entry  Fishery 

The  managei^iibnt  measures  for  vessels 
operating  in  thd  ^998  limited  entry 
fishery  are  desibied  to  keep  landings 
within  the  HGsUr  limited  entry 
allocations.  Cuittulative  trip  limits 
continue  to  be  lUed  for  most  of  the 
limited  entry  fishery,  which  allows 
fishers  to  accxm^jdate  fish  over  a  period 
of  time  vidthout  a  limit  on  the  number 
of  landings.  Twomonth  cumulative 
limits  will  cont^ue  to  be  used  for  most 
of  the  lirnited  ei^^Jy  fishery  in  1998.  As 
in  1997,  no  morel  than  60  percent  of  a 
2-month  limit  may  be  taken  in  either 
calendar  month,  resulting  in  a  variable 
monthly  trip  lin^t  within  the  2-month 
limit.  This  enables  the  limited  entry 
fleet  to  maintain  Its  current  monthly 
fishing  pattern,  i^et  on  50  percent  of 
the  2-month  aui|tUlative  limit  in  a      ^ 
month,  and  have  |he  protection  of  a 
buffer  equivalent  to  10  percent  of  the  2- 
month  cimiulative  limit  to  account  for 
inaccuracies  in  weighing  fish  at  sea  or 
for  small  amoimts  caught  above  the 
target  level.  Unl^^s  otherwise 
announced  later  in  the  year,  the  2- 
month  periods  ai^:  January-February, 
March-April.  May-June,  July-August. 
September-Octobbr,  and  November- 
December.  One-month  periods  may  be 
used  later  in  the  yiear. 

[Note:  NMFS  has  pi;i)lished  a  proposed 
r^ulation  in  the  Federal  Register  {62  FR 
67610,  December  29, 1997),  with  a  request  for 
pubhc  conunents,  in  which  limited  entry 
permit  transfers  would  take  effect  on  the  Brst 
day  of  a  major  cumulative  landings  limit 
period,  which  are  the  periods  described  in 
this  paragraph.) 

Platooning 

An  optional  plei  ooning  system  was 
initiated  in  1997  |4hich  enables  the 
limited  «ntry  travifl  fleet  to  provide  a 
more  consistent  simply  of  fish  to 
processors.  Whereas  the  cumulaUve 
hmits  normally  betin  on  the  first  of  a 
month  (diis  is  thei^A"  platoon),  a  vessel 
in  the  "B"  platooi^  loperates  Under  limits 
out  of  phase  by  2  Weeks,  fit)m  the  16th 
of  a  month  to  the  15th  of  a  month.  All 
limited  entry  trawj  vessels  are 
automatically  in  M^  "A"  platoon,  unless 
the  permit  owner  indicated  in  the 
annual  permit  renewal  that  the 
permitted  vessel  will  participate  in  the 


15, 1998.  The  effective  date  of  changes 
to  the  cumulative  trip  limits  for  the  "B" 
platoon  will  occur  on  the  16th  of  the 
month  imless  otherwise  specified. 
Special  provisions  will  be  made  to 
accommodate  "B"  vessels  at  the  end  of 
the  year  so  that  the  same  amount  of  fish 
is  made  available  to  both  "A"  and  "B" 
vessels.  For  example,  a  vessel  in  the  "B" 
platoon  could  have  the  same  amiulative 
trip  limit  for  the  final  period  as  vessels 
in  the  "A"  platoon,  but  the  final  period 
may  be  2  weeks  shorter,  so  that  both  the 
"A"  and  "B"  fishing  periods  end  on 
December  31, 1998.  AltemaUvely.  if  the 
fishery  is  operating  under  1-month 
cumulative  trip  limits,  the  "B"  platoon 
may  have  6  weeks  to  take  the  final  two 
ciunulaUve  limits.  The  choice  of  platoon 
applies  to  the  permit  for  the  entire 
calendar  year,  even  if  the  permit  is  sold, 
leased,  or  otherwise  transferred.  The 
platoon  system  is  experimental  and  may 
not  be  continued  in  the  futiue  if  the 
Council  decides  the  benefit  does  not 
outweigh  technical  and  administrative 
burdens. 


trip  limits  for  sablefish  (300  lb  (136  kg) 
coastwide)  and  thomyheads  (the  same 
as  for  the  other  open  access  gear,  which 
may  not  be  multiplied  by  the  number  of 
days  in  a  trip. 

As  in  past  years,  a  vessel  operating  in 
the  open  access  fishery,  besides  being 
constrained  by  specific  open  access 
limits,  must  not  exceed  in  any  calendar 
month  50  percent  of  any  2-month 
cumulative  trip  limit  for  the  same  area 
in  the  limited  entry  fishery,  called  the 
"50-percent  monthly  limit."  In  some 
cases,  the  50-percent  monthly  limit  is 
larger  than  the  open  access  limit,  and  so 
is  not  an  additional  constraint  The 
management  measures  in  paragraph  IV. 
have  been  reorganized  so  that  the  50- 
percent  monthly  limits  now  appear  in 
one  place  with  all  other  open  access 
limits. 

Background  and  Council 
Recommendations 

The  following  discussions  apply  to 
the  limited  entry  fishery  unless 
otherwise  stated. 


"B"  platoon.  Vesse 


"B"  platoon  will  rbt  be  able  to  land  any 
species  of  groundf  ^  from  January  1- 


s  operating  in  the 


Open  Access  Fishery 

The  trip  limits  for  the  open  access 
fishery  are  designed  to  keep  landings 
within  the  open  access  allocation,  while 
allowing  the  fisheries  to  operate  for  as 
long  as  possible  during  the  year.  The 
overall  open  access  limits  for  rockfish. 
sablefish.  and  "all  groundfish"  in  1998 
are  the  same  as  at  the  end  of  1997,  with 
several  exceptions:  (1)  1998  limits  for 
bocaccio  are  set  at  half  the  1997  levels: 
(2)  a  new,  open  access  trip  limit  is 
added  for  lingcod  of  1,000  lb  (454  kg) 
cumulative  per  2-month  period;  and  (3) 
the  cimiulative  trip  limit  is  reduced  to 
600  lb  (272  kg)  per  2-month  period  for 
sablefish  taken  under  the  daily  trip  limit 
north  of  36°  N.  let.  with  open  access  net 
or  line  gear  (but  not  exempt  trawl  gear). 
The  lingcod  and  bocaccio  (set/trammel 
net)  2-month  cimiulative  trip  limits  are 
unusual  because  cumulative  trip  limits 
in  the  open  access  fishery  generally 
apply  to  1-month  periods.  Also,  the  60- 
percent  monthly  limits  that  apply 
within  the  2-month  cumulative  trip 
limits  for  the  limited  entry  fishery  (see 
paragraph  IV.A.(l)(c)(i))  do  not  apply  to 
the  open  access  fishery:  the  open  access 
cumulative  limits  for  lingcod  and 
sablefish  may  be  taken  at  any  time 
during  the  2-month  period. 

The  thomyhead  fishery  remains 
closed  to  all  open  access  gear  north  of 
36°  N.  lat..  and  under  a  50  lb  (23  kg) 
daily  trip  limit  south  of  36°  N.  lat. 

The  groundfish  trip  limit  for 
exempted  trawl  gear  remains  at  500  lb 
(227  mt)  (which  for  pink  shrimp  trawls 
only  may  be  multipUed  by  the  number 
of  days  in  a  trip),  and  includes  the  daily 


Widow  Rockfish 

Umited  Entry.  In  1997.  the  limited 
entry  2-month  cumulative  limit  of 
70.000  lb  (31,742  kg)  was  in  effect  until 
May  1.  at  which  time  it  was  reduced  to 
60,000  lb  (27,216  kg),  where  it  remained 
to  the  end  of  the  year.  Landings  were 
projected  to  be  6.155  mt  in  1997,  l 
percent  below  the  HG.  The  HG  is 
reduced  substantially.  fit)m  6,500  mt  in 
1997  to  4,276  mt  in  1998,  and  therefore 
the  2-month  cumulative  trip  limit  also 
is  reduced  substantially  at  the  beginning 
of  1998.  to  25,000  lb  (11,340  kg).  Even 
at  this  lower  level,  there  is  some 
concern  that  further  reductions  may  be 
needed  later  in  the  year. 

Open  access.  TTiere  is  no  open  access 
allocation  specifically  for  widow 
rockfish.  Landings  in  the  open  access 
fishery  are  constrained  by  the  50- 
percent  monthly  limit,  which  applies 
toward  the  open  access  limit  for 
rockfish. 

The  Sebastes  Complex  (Including 
Yellovkrtail  Rockfish,  Canary  Rockfish, 
and  Bocaccio) 

Limited  entry.  On  January  1, 1997  (62 
FR  700.  January  6. 1997),  the  limited 
entry  fishery  for  the  Sebastes  complex 
was  managed  under  a  2-month 
cumulative  trip  limit  of  30,000  lb 
(13.608  kg)  north  of  Cape  Mendocino 
(40°30'  N.  lat.)  and  150.000  lb  (68,039 
kg)  south  of  Cape  Mendocino.  Within 
these  2-month  cumulative  limits  for  the 
Sebastes  complex,  no  more  than  6.000 
lb  (2,722  kg)  could  be  yellowfish 
rockfish  north  of  Cape  Mendocino,  no 
more  than  12.000  lb  (5.443  kg)  could  be 
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bocaccio  south  of  Cape  Mendocino,  and 
no  more  than  14,000  lb  (6,350  kg)  could 
be  canary  rockfish  coastwide.  On  May  1, 
1997  (62  FR  24845,  May  7, 1997).  the  2- 
month  cumulative  trip  limit  for 
bocaccio  was  reduced  to  10,000  lb 
(4.536  kg),  so  that  its  HG  would  not  be 
exceeded.  However,  landings  of 
yellowtail  rockfish  and  canary  rockfish 
were  lower  than  expected,  and  on 
October  1. 1997  (62  FR  51814,  October 
3. 1997),  the  2-month  cumulative  trip 
limits  were  converted  to  1-month  limits 
and  increased  to  5,000  lb  (2,268  kg)  per 
month  for  yellowrtail  rockfish  and 
10,000  lb  (4,534  kg)  per  month  for 
c^ary  rockfish.  This  increased  the 
Sebastes  complex  limits  to  20,000  lb 
(9,072  kg)  per  month  north  of  Cape 
Mendocino  and  75,000  lb  (34,020  kg) 
per  month  south  of  Cape  Mendocino. 
Poor  October  weather  and  low  limits 
contributed  to  reduced  effort  in  the 
fishery,  such  that,  at  the  Council's 
November  1997  meeting,  landings  were 
projected  to  be  14  and  20  percent  below 
the  HGs  for  canary  and  yellowtail 
rockfish,  respectively.  On  November  16, 
1997  (62  FR  61700,  November  19, 1997), 
•^in  the  middle  of  a  cumulative  trip  limit 
period,  the  limits  were  increased  for 
these  two.  species,  resulting  in  increases 
to  the  total  Sebastes  complex 
cumulative  limits  as  well.  The 
November  and  December  1997  1-month 
cumulative  trip  limits  for  the  Sebastes 
complex  were:  40,000  lb  (18,144  kg) 
north  of  Cape  Mendocino  and  80,000  lb 
(36,287  kg)  south  of  Cape  Mendocino. 
Within  these  1-month  cumulative 
limits,  no  more  than  20,000  lb  (9,072  kg) 
could  be  yellowtail  rockfish  north  of 
Cap>e  Mendocino,  no  more  than  5,000  lb 
(2,268  kg)  could  be  bocaccio  south  of 
Cape  Mendocino,  and  no  more  than 
15,000  lb  (6,804  kg)  could  be  canary 
rockfish  coastwide. 

The  yellowtail  rockfish  HG  increased 
from  2,762  mt  in  1997  to  3,118  mt  in 
1998,  and  the  canary  HG  increased 
slightly,  from  1,000  mt  in  1997  to  1,045 
mt  in  1998.  The  bocaccio  HG  declined, 
from  387  mt  to  230  mt.  As  a  result,  the 
following  changes  to  the  management 
measures  are  taken  in  January  1998, 
compared  to  the  level  in  January  1997. 
The  2-month  cumulative  trip  limit  for 
yellowtail  rockfish  (north  of  Cape 
Mendocino)  is  increased  from  6,000  lb 
(2,711  kg)  to  11.000  lb  (4,990  kg),  canary 
rockfish  is  increased  from  14.000  lb 
(6.350  kg)  to  15,000  lb  (6,804  kg),  and 
bocaccio  (south  of  Cape  Mendocino)  is 
reduced  from  12,000  lb  (5,443  kg)  to 
2,000  lb  (907  kg).  The  overall  2-month 
cumulative  trip  limit  for  the  Sebastes 
complex  north  of  Cape  Mendocino  is 
increased  from  30,000  lb  (13,608  kg)  to 


40,000  lb  (18,144  kg),  but  is  larger  than 
the  increases  to  the  cumulative  limits 
for  yellowtail  and  canary  rockfish.  If 
landings  of  other  Sebastes  species 
become  too  high,  the  trip  limit  for  the 
complex  may  be  reduced  later  in  the 
year.  South  of  Cape  Mendocino,  the 
Sebastes  complex  2-month  cumulative 
trip  limit  is  the  same  as  in  January  1997, 
at  150,000  lb  (68.039  kg). 

Open  access.  Landings  in  the  open 
access  fishery  of  yellowtail,  canary 
rockfish,  bocaccio,  and  the  Sebastes 
complex  as  a  whole  are  constrained  by 
the  50-percent  monthly  limit;  which 
applies  toward  the  open  access  limit  for 
rockfish.  However,  restrictions,  some  of 
them  new,  are  described  below  for  the 
open  access  bocaccio  fishery. 

Both  yellowtail  rockfish  and  bocaccio 
are  particularly  difficult  to  manage 
because  of  the  number  of  gear  types  and 
fishing  strategies  involved.  A  substantial 
portion  of  the  yellowtail  HG  is  taken  as 
bycatch  in  the  whiting  and  shrimp 
fisheries.  The  at-sea  processing  sector  of 
the  whiting  fishery  reduced  its  bycatch 
of  yellowtail  rockfish  approximately  in 
half  in  1997  by  fishing  deeper  and  more 
cautiously  and  using  daily  satellite 
transmissions  to  alert  fishers  of  areas  of 
high  bycatch,  as  has  been  done  to 
monitor  salmon  bycatch  since  1996. 
Bycatch  of  rockfish  in  the  shrimp  and 
prawn  trawl  fisheries  was  addressed  in 
1997  by  reducing  the  groundfish  trip 
limits  from  a  third  to  a  half  of  their 
former  levels.  Management  of  bocaccio 
is  further  complicated  by  significant 
recreational  and  open  access  harvest.  In 
1998,  a  new  recreational  bag  limit  (3 
fish)  is  established  for  bocaccio  off 
CaUfomia,  and  the  open  access  1-month 
ciunulative  trip  limits  for  bocaccio 
south  of  Cape  Mendocino  are  reduced 
by  half:  for  hook-and-line  gear,  frt>m 
2,000  lb  (907  kg)  in  1997  to  1,000  lb 
(454  kg)  in  1998;  and  for  set  and 
trammel  nets,  from  4.000  lb  (1.814  kg) 
to  2,000  lb  (907  kg),  of  which  no  more 
than  250  lb  (13  kg)  may  be  taken  per 
trip.  The  set/trammel  net  limit  is  higher 
than  that  which  may  be  taken  by  the 
limited  entry  fishery.  This  limit 
maintains  the  historical  proportions 
landed  by  open  access  net  and  hook- 
and-line  gears  while  enabling  the  open 
access  allocation  for  bocaccio  to  be 
achieved. 

POP 

Limited  entry.  The  limited  entry  2- 
month  cumulative  trip  limit  for  FOP 
remained  the  same  throughout  1997,  at 
8,000  lb  (3,629  kg)  per  2-month  period; 
it  has  been  at  this  level  since  July  1. 
1996.  Landings  of  POP  in  1997  were 
projected  to  be  fit)m  563  mt  to  over  600 
mt,  below  its  750-mt  HG.  The  1998  HG 


is  set  at  650  mt  to  accommodate 
incidental  catches  without  encouraging 
a  target  fishery  on  POP;  interceptions  of 
POP  may  increase  as  the  HG  for 
yellowtail  rockfish  increases  in  1998. 
The  2-month  cumulative  trip  limit 
remains  the  same  as  in  1997,  and  also 
is  intended  to  accommodate  only 
unavoidable  incidental  catches.  POP  is 
managed  to  achieve  a  rebuilding 
schedule,  so  trip  limits  will  not  be 
increased  to  achieve  the  HG. 

Open  access.  Landings  of  POP  in  the 
open  access  fishery  are  constrained  by 
the  50-percent  monthly  limit,  which 
coimts  toward  the  open  access 
aunulative  limit  for  rockfish. 

Sablefish.  The  sablefish  HG  is 
subdivided  among  several  fisheries.  The 
tribal  fishery  allocation  is  set  aside  prior 
to  dividing  the  balance  of  the  HG 
between  the  commercial  limited  entry 
and  open  access  fisheries.  These  three 
fisheries  are  managed  differently.  The 
limited  entry  allocation  is  further 
subdivided  into  trawl  (58  percent)  and 
nontrawl  (42  percent)  allocations. 
Trawl-caught  sablefish  are  managed 
together  with  Dover  sole  and 
thomyheads  as  the  DTS  complex 
because  they  often  are  caught  together. 

DTS  Complex  (Dover  Sole, 
Thomyheads,  and  Trawl-Caught 
Sablefish) 

Limited  entry.  In  January  1997  (62  FR 
700,  January  6, 1997),  the  2-month 
cumulative  trip  limit  for  the  DTS 
complex  was  70,000  lb  (31,752  kg]  liorth 
of  Cape  Mendocino  and  100,000  lb 
(45,359  kg)  south  of  Cape  Mendocino. 
Within  this  2-month  cumulative  limit, 
no  more  than  38,000  lb  (17,236  kg) 
could  be  Dover  sole  north  of  Cape 
Mendocino,  and  coastwide.  no  more 
than  12,000  lb  (5,443  kg)  could  be  trawl- 
caught  sablefish  and  no  more  than 
20,000  lb  (9.072  kg)  could  be 
thomyheads.  No  more  than  4,000  lb 
(1,814  kg)  of  the  thomyheads  could  be 
shortspine  thomyheads.  Throughout  the 
year,  no  more  than  500  lb  (227  kg)  per 
trip  could  be  sablefish  smaller  than  22 
inches  (56  cm). 

On  May  1, 1997  (62  FR  24845.  May 
7, 1997),  the  2-month  cumulative  trip 
limits  were  reduced  for  Dover  sole  north 
of  Cape  Mendocino  to  30,000  lb  (13,608 
kg),  and  for  thomyheads  coastwide  to 
15.000  lb  (6.804  kg),  of  which  only 
3,000  lb  (1,361  kg)  could  be  shortspine 
thomyheads.  The  2-month  cumulative 
limit  for  the  DTS  complex  north  of  Cape 
Mendocino  decreased  by  the  same 
amount,  to  57.000  lb  (25.855  kg),  while 
remaining  at  100,000  lb  (45.359  kg) 
south  of  Cape  Mendocino.  The 
coastwide  2-month  cumulative  trip  limit 
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for  sablefish  remadned  at  12.000  lb 
(5.443  kg). 


(62  FR  36228.  July  7. 


1997),  the  2-month  cumulative  trip 
limits  for  the  DTS  complex  and  its 
components  werejconverted  to  1-month 
cumulative  limitk  for  the  DTS  complex, 
28.500  lb  (12.92^  kg)  north  of  Cape 
Mendocino  and  30,000  lb  (22,680  kg) 
south  of  Cape  Mendocino;  for  sablefish 
coastwide.  6,000  lb  (2.722  kg);  for  Dover 
sole  north  of  Capjgj  Mendocino.  15.000  lb 
(6,804  kg);  and  fOr  thomyheads 
coastwide,  7.500  lb  (3.402  kg),  of  which 
no  more  than  1.5t)iD  lb  (680  kg)  could  be 
shortspine  thomypeads. 

On  October  1. 1697  (62  FR  51814, 
October  3. 1997).  Ithe  1-month 
cumulative  trip  limits  were  reduced  for 
sablefish  QoastwidB  (to  2,000  lb  (907  kg)) 
and  Dover  sole  n<^rth  of  Cape 
Mendocino  (to  l.^bo  lb  (680  kg)),  and 
established  for  Dover  sole  south  of  Cape 
Mendocino  (at  30,000  lb  (13,608  kg)). 
Previously  Dover  isjole  could  comprise 
the  amount  of  DTS  limit  that  was  left 
over  after  taking  siablefish  and 
thomyheads.  As  a  result,  the  1-month 
cumulative  trip  limits  for  the  DTS 
complex  became  l|lie  sum  of  the 
cumulative  limits  6f  its  components,  at 
11.000  lb  (4.990  kg)  north  of  Cape 
Mendocino  and  39,500  lb  (17.917  kg) 
south  of  Cape  Mei^docino.  Thd  limits  for 
thomyheads  did  not  change  in  October. 
Reduced  effort  in  October,  likely  due 
to  bad  weather  and  extremely  low 
cumulative  trip  hirtits,  resulted  in  much 
lower  landings  thai  expected.  On 
November  16, 1997  (62  FR  61700, 
November  19, 199|'D,  the  1-month 
cvunulative  trip  liittits  for  all  three 
species  in  the  com||[jlex  were  increased 
to  keep  landings  vyilhin  the  1997  HGs 
and  allocations  without  increasing 
discards.  These  increases  were  intended 
to  enable  fishers  to  land  fisl;  that 
otherwise  would  b^  caught  and 
discarded.  Therefofr^,  on  November  16, 
1997  (62  FR  November  19, 1997).  the 
monthly  limits  for  the  DTS  complex 
were  raised  to  16.0po  lb  (7.257  kg)  north 
of  Cape  Mendocin<ii  and  43.000  lb 
(19.504  kg)  south  of  Cape  Mendocino. 
Within  these  limits,  3,000  lb  (1,361 
kg)  could  be  Dover  sole  north  of  Cape 
Mendocino  and  30]qO0  lb  (13,608  kg) 
south  of  Cape  Mendocino  (no  change  to 
southem  Dover  sole);  3.000  lb  (1.361  kg) 
coastwide  could  1»  trawl-caught 
sablefish;  and  lO.OM  lb  (4.536  kg) 
coastwide  could  be' thomyheads.  No 
more  than  3,000  lb  (1,361  kg)  of  the 
thomyheads  could  be  shortspine 
thomyheads.  Landings  are  intended  to 
be  close  to  the  HGs  Ifbr  these  species  in 
1997,  although  some  changes  were 
made  so  late  in  the  year,  final  data  will 
not  be  available  untf  1998! 


The  HG  for  sablefish  north  of  36°  N. 
lat.  is  reduced  fipom  7,800  mt  1997  to 
4,680  mt  in  1998,_with  proportional 
reductions  in  the'allocations  (see 
footnote  g/  of  Table  1).  The  1998  trawl 
allocation  was  therefore  reduced  fi-om 
3,803  mt  in  1997  to  2.282  mt  in  1998, 
and  the  2-month  cumulative  limit  for 
trawl-caught  sablefish  in  January  1998  is 
5,000  lb  (2.268  kg),  less  than  half  the 
12.000  lb  (5.443  kg)  limit  in  January 
1997.  The  500-lb  (227  kg)  trip  limit  for 
sablefish  smaller  than  22  inches  (56  cm) 
remains  in  effect.  A  new  HG  was  set  at 
425  mt  for  sablefish  south  of  36"  N.  lat.. 
equal  to  the  ABC.  which  is  based  on 
historical  landings  in  that  area.  The  DTS 
limits  apply  coastwide,  including 
waters  softth  of  36°  N.  lat. 

hi  1998.  the  HG  for  Dover  sole  is 
applied  coastwide  only,  without 
separate  consideration  of  the  Columbia 
area.  The  HG  is  reduced  from  11,050  mt 
in  1997  to  8.995  mt  in  1998.  At  certain 
times  of  year,  particularly  in  winter 
months,  it  is  possible  to  catch  Dover 
sole  in  deep  water  more  selectively, 
without  large  associations  of  sablefish 
and  shortspine  thomyheads.  Therefore, 
in  January-Febmary  1998,  the  2-month 
cumulative  trip  Umit  for  Dover  sole  is 
49,000  lb  (18,144  kg).  The  2-month 
cumulative  trip  limit  is  reduced  to 
18,000  lb  (8,165  kg)  beginning  in  March 
1998.  If  adequate  amounts  remain,  the 
limit  may  be  raised  for  the  more 
selective  fishery  at  the  end  of  the  year. 
This  is  done  to  achieve  full  utilization 
of  all  four  species  in  the  complex, 
without  exceeding  any  HG  or  allocation, 
while  reducing  the  need  to  discard  fish 
in  excess  of  legal  limits. 

In  1998,  the  HG  for  longspine 
thomyheads  is  reduced  from  6,000  mt 
north  of  Pt.  Conception  (34'27'  N.  lat.) 
to  3.733  mt  north  of  36'  N.  lat..  based     ' 
on  a  new  stock  assessment,  and  390  mt 
for  that  portion  of  the  Conception  area 
north  of  Pt.  Conception  (which  is 
equivalent  to  4,123  rat  north  of  Pt. 
Conception,  although  there  no  longer  is 
a  single  HG  for  these  two  areas 
combined).  The  2-month  cumulative 
limit  in  January  1998  is  10,000  lb  (4,536 
kg),  which  for  the  first  time  applies  only 
to  longspine  thomyheads.  separate  from 
shortspine  thomyheads.  In  1997,  the 
trip  limit  of  20.000  lb  (9,072  kg)  applied 
to  both  species  of  thomyheads 
combined,  and  could  consist  entirely  of 
longspine  thomyheads  if  no  shortspine 
thomyheads  were  taken.  The  trip  limits 
are  not  linked  in  1998  in  order  to 
encourage  a  more  selective  harvest  of 
each  species. 

In  1998,  the  HG  for  shortspine 
thomyheads  is  reduced  from  1,500  mt 
north  of  36-  N.  lat.  to  1.082  mt  north  of 
the  Conception  area,  and  113  mt  for  that 


portion  of  the  Conception  area  north  of 
Pt.  Conception  (which  is  equivalent  to 
1.195  mt  north  of  Pt.  Conception, 
although  there  is  not  a  single  HG  for  the 
two  areas  combined).  There  is  no  HG 
south  of  Pt.  Conception.  The  2-month 
cumulative  trip  limit  for  shortspine 
thomyheads  in  January  1998  is  4,000  lb 
(1,814  kg),  the  same  as  in  January  1997. 
Open  access.  The  open  access  limits 
for  thomyheads  are  the  same  as  in  1997: 
the  fishery  is  closed  north  of  Pt. 
Conception,  and  a  50-lb  (23  kg)  daily 
trip  limit  applies  south  of  Pt. 
Conception.  Open  access  landings  of 
Dover  sole  are  constrained  by  the  50- 
percent  monthly  limit  of  9,000  lb  (4,082 
kg)  starting  in  March  1998.  but  not  in 
January-Febmary  1998  when  the  open 
access  limits  for  exempted  trawl  gear  are 
more  restrictive.  The  300-lb  (136  kg) 
coastwide  daily  trip  limit  for  exempted 
trawl  gear  remains  in  effect  in  1998. 

Nontrawl  Sablefish 

Limited  entry  north  of  36°  N.  lat.  A 
number  of  significant  changes  were 
made  to  management  of  the  limited 
entry  fishery  in  1997:  (1)  A  vessel  was 
required  to  have  an  endorsement  on  its 
limited  entiy  permit  in  order  to 
participate  in  the  regular  or  mop-up 
sablefish  seasons  (62  FR  34670,  August 
27. 1997);  (2)  the  regular  season  was 
changed  from  a  derby  to  an  equal 
cumulative  trip  limit  for  all  participants, 
which  in  1997.  was  34.100  lb  (15,468 
kg):  (3)  the  cumulative  trip  limit  diuing 
the  regular  season  was  attached  to  the 
limited  entry  permit  as  well  as  to  the 
vessel  to  prevent  multiple  vessels  from 
taking  multiple  cumulative  trip  limits 
within  the  same  cumulative-limit  period 
by  transferring  a  permit;  (4)  the  fishery 
during  the  regtilar  season  ended  at  sea 
rather  than  dockside;  (5)  the  preseason 
closure  was  shortened  from  72  to  48 
hours,  and  advance  setting  of  pot  gear 
was  no  loner  allowed;  and  (6)  the  post- 
season closure  also  was  shortened  bom 
72  to  48  hours. 

However,  a  number  of  provisions 
remained  the  same  as  in  1996.  The  trip 
limit  for  sablefish  smaller  than  22 
inches  (56  cm)  of  1,500  lb  (680  kg)  or 
3  percent  of  all  legal  sablefish  on  board, 
whichever  is  greater,  remained  in  effect 
during  the  regular  and  mop-up  seasons. 
Small  daily  trip  limits  were  applied  to 
the  nontrawl  fishery  before  and  after  the 
"regular"  and  "mop-up"  seasons.  A 
300-lb  (136-kg)  daily  trip  limit  was 
applied  only  north  of  36''00'  N.  lat. .  the 
same  area  covered  by  the  HG.  On  May 
1.  a  5.100-lb  (2,313  kg)  per  month  cap 
was  placed  on  the  amount  of  sablefish 
that  could  be  taken  under  the  daily  trip 
limit  north  of  36"  N.  lat.  (62  FR  24845. 
May  7, 1997).  This  cap  was  lowered  to 
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600  lb  (272  kg)  on  July  1  (62  FR  36228. 
July  7, 1997).  and  increased  tol.SOO  lb 
(680  kg)  on  October  22  after  the  end  of 
the  mop-up  season  (62  FR  53577, 
October  15. 1997).  The  1997  daily  trip 
limit  was  intended  to  result  in  landings 
of  about  915,000  lb  (425  mt)  but  it 
appeared  they  would  be  as  high  as  1.1 
million  lb  (499  mt).  Overall,  limited 
entry  landings  of  sablefish  in  1997  are  . 
projected  to  be  about  160  mt  below  the 
limited  entry  nontrawl  allocation  of 
2,754  mt  (based  on  information  updated 
after  the  November  Council  meeting). 

Ehie  to  the  decline  in  the  HG  in  1998, 
the  limited  entry  nontrawl  allocation  for 
sablefish  north  of  36°  N.  lat.  is  reduced 
from  2.754  mt  in  1997  to  1,652  mt  in 
1998.  In  1998,  the  same  daily  trip  limits 
for  the  limited  entry  fishery  will  apply 
outside  the  regular  and  mop-up  seasons 
and  any  closures,  but  the  cumulative 
limit  is  reduced  fit>m  1,500  lb  (680  kg) 
per  month  to  1,500  lb  (680  kg)  per  2- 
month  period  (excluding  any  harvest  in 
the  regular  or  mop-up  seasons).  The  60- 
percent  monthly  limits  described  in 
paragraph  rV.A(l)(c)(i)  do  not  apply 
here  for  the  nontrawl  sablefish  fishery. 
The  "per  trip"  limit  for  nontrawl 
sablefish  smaller  than  22  inches  (56  cm) 
remains  in  effect  during  the  regular  and 
mop-up  fisheries.  The  Coimcil 
recommended  a  number  of  management 
changes  for  1998,  including  a  3-tier 
system  of  assigning  ciunulative  trip 
limits  during  the  regular  season,  that 
has  not  yet  been  published  for  public 
comment  or  approved  by  NMFS. 

1998  Regular  Season.  The  Council 
recommended  that  the  limited  entry 
regular  season  begin  on  August  1, 1998. 
to  reduce  the  probability  of  poor 
weather  (as  encoimtered  in  the  1997 
mop-up  season),  to  take  advantage  of 
favorable  tidal  conditions,  to  decrease 
competition  with  Alaska  sablefish 
fisheries,  and  to  accommodate  alternate 
fishing  opportujiities.  The  regular 
season  applies  only  north  of  36°  N.  lat. 

Limited  entry  south  of  36°  N.  lat.  In 
the  Conception  area,  where  there  was  no 
HG  in  1997,  and  landings  had  been 
below  the  425-mt  ABC  in  1996,  the 
limited  entry  daily  trip  limit  was  set  at 
350  lb  (159  kg)  to  accommodate  most 
landings  without  encouraging  excessive 
efl^ort  shifts  into  that  area.  There  was  no 
cap  on  the  amount  that  could  be  landed, 
under  the  daily  trip  limit  in  the 
Conception  area.  In  September  1997,  an 
option  was  provided  that  enabled  a 
vessel  to  make  one  landing  a  week 
above  350  lb  (159  kg)  but  less  than  1,050 
lb  (476  kg)  (62  FR  46920,  September  6. 
1997).  The  same  daily  trip  limit  remains 
in  effiect  in  1998.  but  the  option  to  make 
one  landing  above  350  lb  (159  kg)  is  not 


available  in  January  1998.  This  option 
may  be  reconsidered  later  in  the  year. 

Open  access.  Landings  appear  to  be 
close  to  the  open  access  sablefish 
allocation  in  1997.  Therefore,  for  the 
open  access  fishery,  the  same  daily  trip 
limits  for  sablefish  apply  in  1998  as  in 
1997:  300  lb  (136  kg)  north  of  36°  N.  lat.; 
350  lb  (159  kg)  south  of  36°  N.  lat.. 
except  a  2-month  cumulative  limit  of 
600  lb  (272  kg)  also  applies  north  of  36* 
N.  lat. 

Whiting.  The  entire  whiting  HG  of 
232,000  mt  was  harvested  in  1997: 
87,069  mt  by  the  shore-based  fleet; 
69,947  mt  by  the  catcher/processing 
sector;  50,395  mt  by  the  motherships 
sector,  and  about  25,000  mt  by  the 
Makah  tribal  fishery.  The  10,0(f0-lb 
(4,536-kg)  trip  limit  for  whiting  taken 
before  and  after  the  regular  whiting 
season  and  inside  the  100-fathom  (183- 
m)  contour  in  the  Eureka  subarea 
(40°30'-43»00'  N.  lat.)  continues  in 
effect  in  1998.  Additional  regulations, 
including  the  percentages  used  to 
allocate  whiting  among  non-tribal 
sectors,  are  found  at  50  CFR 
660.323(a)(4). 

Whiting  seasons.  The  opening  dates  of 
the  primary  seasons  for  whiting  also  are 
announced  herein  (see  paragraph 
IV.B.(5)(b)).  They  remain  the  same  as  in 
1997,  except  for  the  shore-based  fishery 
in  the  Eureka  area  (42°-40°30'  N.  lat.  oflf 
California),  which  will  begin  on  April  1, 
1998. 

Nontribal  whiting  allocation.  Because 
the  U.S.  HG  and  tribal  allocation  did  not 
change,  the  1998  allocations  for  the 
nontribal  whiting  fishery  are  the  same 
as  in  1997,  and  are  listed  at  paragraph 
IV.B.  (5)(a). 

Lingcod, 

The  2-month  cumulative  trip  limit  for 
lingcod  in  1997  was  40,000  lb  (18,144 
kg)  until  July  1.  when  it  was  reduced  to 
30,000  lb  (13,608  kg)  (62  FR  36228,  July 
7, 1997).  Lingcod  smaller  than  22  inches 
(56  cm)  could  not  be  landed  in  the 
commercial  or  recreational  fisheries 
except  for  100-lb  (45-kg)  per  trip  for 
trawl-caught  lingcod.  Landings  of 
lingcod  in  1997  are  projected  at  2,162 
mt  (1,462  mt  from  the  conunercial 
fishery  and  700  mt  from  the  recreational 
fishery),  238  mt  below  the  2,400  mt  HG. 
The  trip  limit  was  not  increased 
however,  in  recognition  of  the  reduced 
ABC  in  1998,  and  the  fear  that  an 
increase  to  trip  limits  in  1997  would 
attract  additional  target  opportunities 
and  excessive  effort. 

Lingcod  involves  two  difficult 
management  issues  in  1998:  Its 
transboundary  occurrence  in  U.S.  and 
Canadian  waters,  and  within  U.S. 


waters,  relative  harvest  levels  by 
commercial  and  recreational  fishers. 

The  1998  HG  for  lingcod  is  35  percent 
of  its  1997  level,  reduced  from  2,400  mt 
in  1997  to  838  mt  in  1998,  due  primarily 
to  the  results  of  a  new  stock  assessment. 
(The  ABC  is  set  at  F35%  but  the  HG  is 
set  at  a  more  precautionary  F40%) 
There  is  no  agreement  between  U.S.. 
and  Canadian  scientists  regarding  the 
appropriate  stock  structure  and 
distribution.  U.S.  scientists  believe  the 
lingcod  population  of  the  Columbia  and 
Vancouver  areas  (including  Canada)  to 
be  a  single  stock,  but  Canadian 
scientists  believe  the  Canadian  portion 
of  this  range  is  not  part  of  the  same 
stock  as  that  found  in  northern  U.S. 
waters.  Landings  in  the  Canadian 
portion  of  the  Vancouver  area  were 
about  900  mt  in  1996.  If  this  level  of 
landings  were  to  continue  in  1998, 
Canadian  landings  alone  would  exceed 
the  F40%  yield  calculated  {by  U.S. 
scientists)  for  the  entire  assessment  area 
(the  Columbia  and  Vancouver  areas, 
including  Canadian  waters). 

The  U.S.  industry  disagrees  as  to 
whether  the  reduction  should  or  could 
fall  equally  on  both  commercial  and 
recreational  sectors.  The  838-mt  HG  is 
for  total  U.S.  catch,  including  the 
recreational  sector.  Coastwide 
recreational  landings  of  lingcod  in  1997 
were  estimated  at  about  700  mt.  If  that 
level  continued  in  1998,  recreational 
harvest  would  comprise  over  80  percent 
of  the  U.S.  HG,  leaving  only  138  mt  for 
the  commercial  fishery.  If  recreational 
catch  were  reduced  by  65  percent,  the 
same  reduction  in  the  U.S.  ABC  frt>m 
1997  to  1996,  the  recreational  sector 
would  be  limited  to  245  mt  in  1998, 
leaving  593  mt  for  the  commercial 
sector. 

The  Council  considered  the 
management  options  available  and 
decided,  after  hearing  considerable 
public  testimony,  to  reduce  both  the 
commercial  and  recreational  fisheries  to 
absorb  the  impact  of  the  reduced  HG  in 
1998.  The  management  measures 
recommended  by  the  Council  are 
intended  to  divide  the  HG  almost 
equally  between  the  conunercial  and 
recreational  sectors,  but  this  results  in  a 
proportionately  larger  decrease  for  the 
commercial  fishery.  The  Council 
recommended  increasing  the  size  limit 
for  all  fisheries  coastwide  (commercial 
limited  entry  and  open  access,  and 
recreational)  from  22  inches  (56  cm)  to 
24  inches  (61  cm)  and  reducing  the 
recreational  bag  limit  off  California  froni 
5  to  3  lingcod.  consistent  with  ciurent 
bag  limits  o^  Washington  and  Oregon. 
This  would  lower  the  recreational 
harvest  by  about  153  mt,  resulting  in 
expected  recreational  harvest  of  about 
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430  mt  of  the  836  mt  total  in  1998.  even 
with  the  recomirtended  size  and  bag 
limit  reductions.  Approximately  408  mt 
would  remain  fpr  the  commercial 
fishery,  a  72  per^nt  decrease  since 
1997.  The  Couiidil  also  recommended 
reducing  the  limited  entry,  2-month 
amiulative  tripilamit  to  1,000  lb  (454  kg> 
in  January  1998i  (compared  to  40,000  lb 
(18.144  kg)  in  January  1997).  and 
established  a  new.  1,000-lb  (454  kg) 
2-month  cumuUtive  trip  limit  forUie 
open  access  fishjery.  The  new  open 
access  cumulatiji'U  limit  is  the  same  as 
for  the  limited  efttry  fishery,  except  the 
60-percent  monthly  limits  described  in 
paragraph  IV.A.(l)(c)(i)  do  not  apply, 
and  the  entire  oppn  access  ciunulatiye 
limit  may  be  takJB^  at  any  time  during 
the  2-month  peribd  The  commercial 
fishery  absorbed  a  greater  proportion  of 
the  harvest  reduction  in  1998  because 
the  Coimcil  has  not  yet  developed  a 
plan  ftff  allocating  lingcod  between  the 
two  fisheries.  The  Council  is  expected 
to  initiate  discu^ons  in  the  near  future 
to  address  more  formally  the 
commercial  and  recreational  allocation 


of  lingcod. 

Black  Rockfish 

Black  rockfish  (iff  the  State  of 
Washington  continue  to  be  managed 
under  the  regulaiiions  at  50  CFR 
660.323(a)(1)  foraontribal  limited  entry 
and  open  access  flsheries.  The  State  of 
Oregon  implements  trip  limits  for  black 
rockfish  off  the  CMegon  coast. 

Operating  in  Bot^\  Limited  Entry  and 
Open  Access  Fisn^ries 

Vessels  using  cj^en  access  gear  we 
subject  to  the  ma^ement  measiues  for 
the  open  access  f^ihery.  regardless  of 
whether  the  vessel  has  a  vafid  limited 
entry  permit  end(^rsed  for  any  other 
gear.  In  addition.  |4  vessel  operating  in 
the  open  access  finery  must  not 
exceeds  any  trip  limit,  frequency  Umit, 
and/or  size  Hmit  (for  the  same  area)  in 
the  limited  entry  fishery,  unless 
otherwise  authoriyed. 

A  vessel  that  o^rates  in  both  the 
open  access  and  limited  entry  fisheries 
is  not  entitled  to  ttVo  separate  trip  limits 
for  the  same  specMs.  Fish  caught  with 
open  access  gear  ^Mill  also  be  counted 
toward  the  limited  entry  trip  limit.  For 
'  example:  In  January,  a  trawl  vessel 
catches  2.700  lb  (ips  kg)  of  sablefish 
in  the  limited  entry  fishery,  and  in  the 
same  month  catches  500  lb  (227  kg)  of 
sablefish  with  shrjmp  trawl  (open 
access)  gear,  for  a  total  of  3.200  lb  (1.451 
kg)  of  sablefish.  Because  the  open  access 
landings  are  counted  toward  the  limited 
entry  limit,  the  vessel  would  have 
exceeded  its  limits  x  1  entry,  cumulative 
limit  of  3.000  lb  (1,}61  kg)  (60  percent 


of  the  5.000-lb  (2,268-kg)  2-month 
cumulative  limit  for  the  limited  entry 
fishery). 

Operating  in  Areas  with  Different  Trip 
Limits. 

Trip  limits  may  differ  for  a  species  or 
species  complex  at  different  locations 
on  the  coast.  Unless  otherwise  stated  (as 
for  black  rockfish  or  for  species  with 
daily  trip  limits),  the  cross-over 
provisions  at  paragraph  IV.A.(12)  apply. 
In  general,  a  vessel  fishing  for 
groundfish  in  a  more  restrictive  area  is 
subject  to  the  more  restrictive  limit  for 
the  duration  of  that  trip  limit  period. 

Changes  to  Trip  Limits;  Closures 

Unless  othenvise  stated  (as  for  the 
nontrawl  sablefish  regular  season;  see 
50  CFR  660.323(a)(2)).  a  vessel  must 
have  initiated  offloading  its  catch  before 
the  fishery  is  closed  or  before  a  more 
restrictive  trip  limit  becomes  effective. 
As  in  the  past,  all  fish  on  board  the 
vessel  when  offloading  begins  are 
counted  toward  the  landing  limits  (See 
50  CFR  660.302  for  the  definiUon  of 
"landing"). 

Designated  Species  B  Permits 

Desginated  Species  B  permits  may  be 
issued  if  the  limited  entry  fleet  will  not 
fully  utilize  the  HG  for  Pacific  whiting, 
shorbelly  rockfish.  or  jack  mackerel 
north  of  39°  N.  lat.  The  limited  entry 
fleet  has  requested  the  full  use  of  these 
species  in  1998.  In  addition,  since  ntf 
applications  were  received  before  the 
November  1  deadline.  NMFS  does  not 
expect  to  issue  Designated  Species  B 
permits  in  1998. 


Recreational  Fishing 

Bag  limits  for  rockfish  remain  the 
same  in  1998  as  in  1997,  with  one 
exception;  a  new  3-fish  bag  hmit  is 
added  for  bocaccio  off  California.  The 
bag  and  size  limits  for  lingcod  also  are 
changed  in  1998:  the  size  limit  is 
increased  from  22  inches  (56  cm)  to  24 
inches  (61  cm)  total  length,  and  the  bag 
limit  is  reduced  from  5  to  3  fish  off 
California,  which  is  consistent  with  the 
3-fish  bag  limits  off  Washington  and 
Oregon. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  1998. 
including  those  that  are  the  same  as  in 
1997. 


A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1998 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  imit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  explained 
below. 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight,  or  by 
percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  &t)m  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips. 

(i)  Limited  entry  fishery.  Unless 
otherwise  specified,  cumulative  trip 
limits  in  the  limited  entry  fishery  apply 
to  2-month  periods,  and  no  more  than 
60  percent  of  the  applicable  2-month 
amiulative  limit  may  be  taken  and 
retained,  possessed  or  landed  in  either 
month  of  a  2-month  period  (the  "60- 
percent  monthly  limit").  The  2-month 
periods  are:  January-February,  March- 
April,  May-June.  July-August. 
September-October,  and  November- 
December.  Different  cumulative  periods 
may  be  announced  later  in  the  year. 

(Note:  NMFS  has  published  a  proposed 
regulation  in  the  Federal  Register  (62  PR 
67010,  December  29, 1997),  with  a  request  for 
public  comments,  in  which  limited  entry 
permit  transfers  would  take  effect  on  the  first 
day  of  a  cumulative  landings  limit  period, 
which  are  the  periods  described  in  this 
paragraph  IV.A.(l)(c)(i).l 

(ii)  Open  access  fishery.  Unless 
otherwise  specified  (as  for  sablefish 
north  of  36"  N.  Lat.  and  lingcod). 
cumulative  trip  limits  in  the  open 
access  fishery  apply  to  1 -month  periods. 
Within  these  1-month  cimiulative  trip 
limits,  in  any  calendar  month,  no  more 
than  50  percent  of  the  applicable  2- 
month  cumulative  limit  for  the  limited 
entry  fishery  may  be  taken  and  retained, 
possessed,  or  landed  from  a  vessel  in 
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the  open  access  fishery;  this  is  called 
the  "50-percent  monthly  limit." 

(iii)  pfatooning — limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  permit  owner  indicated  in  the 
annual  limited  entry  permit  renewal 
that  the  permitted  vessel  will  participate 
in  the  "B"  platoon.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(A)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  and  end  on  the 
15th  of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1, 
1998,  for  the  "A"  platoon  will  be 
effective  on  January  16,  1998,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon. 

(B)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1, 1998,  through  January  15, 1998. 

(C)  Special  provisions  will  be  made 
for  "B"  platoon  vessels  later  in  the  year 
so  that  the  amount  of  fish  made 
available  in  1998  to  both  "A"  and  "B" 
vessels  is  the  same.  (For  example,  a 
vessel  in  the  "B"  platoon  could  have  the 
same  cumulative  trip  limit  for  the  final 
period  as  a  vessel  in  the  "A"  platoon, 
but  the  final  period  may  be  2  weeks 
shorter  so  that  both  fishing  periods  end 
on  the  same  date.) 

(2)  Unless  the  fishery  is  closed,  a 
vessel  that  has  landed  its  cumulative  or 
daily  limit  may  continue  to  fish  on  the 
limit  for  the  next  legal  period,  so  long 
as  no  fish  (including,  but  not  limited  to, 
groundfish  with  no  trip  limits,  shrimp, 
prawns,  or  other  nongroundfish  species 
or  shellfish)  are  landed  (offloaded)  until 
the  next  legal  period.  As  stated  at  50 
CFR  660.302  (in  the  definition  of 
"landing"),  once  offloading  of  any 
species  begins,  all  fish  aboard  the  vessel 
are  counted  as  part  of  the  landing. 

(3)  All  weights  are  round  weights  or 
round-weight  equivalents  unless 
otherwise  specified. 

(4)  Percentages  are  based  on  round 
weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  "Legal  fish"  means  fish  legally 
taken  and  retained,  possessed,  or  landed 
in  accordance  with  the  provisions  of  50 
CFR  part  660,  the  Magnuson-Stevens 


Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  any  notice 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  longest  measurement  of  the 
fish  without  mutilation  of  the  fish  or  the 
use  of  force  to  extend  the  length  of  the 
fish.  No  fish  with  a  size  limit  may  be 
retained  if  it  is  in  such  condition  that  its 
length  has  been  extended  or  cannot  be 
determined  by  these  methods. 

(a)  For  a  whole  fish,  total  length  is 
measured  from  the  tip  of  the  snout 
(mouth  closed)  to  the  tip  of  the  tail  in 
a  natural,  relaxed  position. 

(b)  For  a  fish  with  the  head  removed 
("headed"),  the  length  is  measured  from 
the  origin  of  the  first  dorsal  fin  (where 
the  fi-ont  dorsal  fin  meets  the  dorsal 
surface  of  the  body  closest  to  the  head) 
to  the  tip  of  the  upper  lobe  of  the  tail: 
the  dorsal  fin  and  tail  must  be  left 
intact. 

(7)  "Closure,"  when  referring  to 
closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  announced  in  the 
Federal  Register,  offioading  must  begin 
before  the  time  the  fishery  closes. 

[Note:  Special  provisions  are  made  for  cin  at- 
sea  closure  at  the  end  of  the  regular  season 
for  the  sablefish  limited  entry  fishery.  See  50 
CFR  660.323(a)(2).) 

(8)  The  fishery  management  area  for 
these  species  is  the  EEZ  off  the  coasts 
of  Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore,  or  landed    . 
in,  Washington,  Oregon,  or  California 
are  presumed  to  have  been  taken  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  In  season  changes  to  trip  limits  are 
announced  in  the  Federal  Register. 
Most  trip  and  bag  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  Information  concerning 
changes  to  trip  limits  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 


Once  a  change  is  effective,  it  is  illegal 
to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means,  unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  It  is  unlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 
for  the  open  access  fishery  without 
having  a  valid  limited  entry  permit  for 
the  vessel  affixed  with  a  ^ear 
endorsement  for  the  gear  Used  to  catch 
the  fish  (50  CFR  660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries. 

The  open  access  trip  limit  applies  to 
any  fishmg  conducted  with  open  access 
gear,  even  if  the  vessel  has  a  valid 
limited  entry  permit  with  an 
endorsement  for  another  type  of  gear.  A 
vessel  that  operates  in  both  the  open 
access  and  limited  entry  fisheries  is  not 
entitled  to  two  separate  trip  limits  for 
the  same  species.  Fish  caught  Mdth  open 
access  gear  will  also  be  counted  toward 
the  limited  entry  trip  limit. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  complex. 
They  do  not  apply  to  sptecies  that  are 
only  subject  to  daily  trip  limits,  or  to  the 
trip  limits  for  black  rockfish  off  the  State 
of  Washington  (see  50  CFR 
660.323(a)(1)).  In  1998.  the  trip  limit 
period  for  cumulative  trip  limits  is  2 
months  for  the  limited  entry  fishery  and 
1  month  for  the  open  access  fishery, 
unless  otherwise  specified. 

(a)  Going  From  A  More  Restrictive  To 
A  More  Liberal  Area:  If  a  vessel  takes 
and  retains  any  species  of  groundfish  in 
an  area  where  a  more  restrictive  trip 
limit  applies,  before  fishing  in  an  area 
where  a  more  liberal  trip  limit  (or  no 
trip  limit)  applies,  then  that  vessel  is 
subject  to  the  more  restrictive  trip  limit 
for  the  entire  period  to  which  that  trip 
limit  applies,  no  matter  where  the  fish 
are  taken  and  retained,  possessed,  or 
landed. 

(b)  Going  From  A  More  Liberal  To  A 
More  Restrictive  Area:  If  a  vessel  takes 
and  retains  a  species  (or  species 
complex)  in  an  area  where  a  higher  trip 
limit  (or  no  trip  limit)  applies,  and  takes 
and  retains,  possesses  or  lands  the  same 
species  (or  special  complex)  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  then  that  vessel  is  subject  to  the 
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more  restrictive  tHp  limit  for  that  trip 
limit  period.        | 

(13)  Sorting.  5(1  CFR  660.306(h)  make 
it  unlawful  for  a  inr  person  to  "fail  to 
sort,  prior  to  the  prst  weighing  after  off 
loading,  those  groundfish  species  or 
species  groups  for  which  there  is  a  trip 
limit,  if  the  weight  of  the  total  delivery 
exceeds  3,000  lb  (1.361  kg)  (round 
weight  or  round  weight  equivalent)." 
This  provision  applies  to  both  the 
limited  entry  andj  open  access  fisheries. 
A  proposed  rulelfras  published  in  the 
Federal  Regtsteij  fit  62  FR  67610, 
December  29, 19(97,  with  a  request  for 
public  comment^!  that  would  require  all 
species'or  species  groups  with  a  trip 
limit,  size  limit,  HG,  or  quota  to  be 
sorted.  There  would  be  no  exception  for 
landings  under  3^)00  lb  (1,361  kg).  The 
States  of  Washington  and  Oregon 
already  have  thefiame  or  similar 
reouirements. 

(14)  Exempted  fisheries.  U.S.  vessels 
operating  imder  ah  exempted  (formerly 
experimental)  Hshing  permit  issued 
under  50  CFR  part  600  also  are  subject 
to  these  restrictions,  unless  otherwise 
provided  in  the  permit. 

(15)  Paragraphs,  IV.B.  through  IV.C. 
pertain  to  the  commercial  groundfish 
fishery,  but  not  to  Washington  coastal 
tribal  fisheries  which  are  described  in 
paragraph  V.  Thdjprovisions  in 
paragraphs  IV.B  through  IV.e.  that  are 
not  covered  under  the  headings  "limited 
entry"  or  "open  access"  apply  to  all 
vessels  in  the  conimercial  fishery  that 
take  and  retain  gUundfish,  unless 
otherwise  stated.  Paragraph  IV.D. 
pertains  to  the  reqreational  fishery. 

(16)  Commonlylused  geographical 
coordinates.       1 

(a)  Cape  Falcoii  OR— 45046'  N.  lat. 

(b)  Cape  Lookout,  OR— 45''20'15"  N. 
lat. 

(c)  Cape  Mendbtino,  CA— 40''30'  N. 
lat.  I 

(d)  Point  Aren^.  CA— 38«'57'30"  N.  lat. 

(e)  Point  Conception,  CA— 34'27'  N. 
lat.  I 

(f)  International  North  Pacific 
Fisheries  Commi^ision  (INPFC)  subareas 
(for  more  precise  iooordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304):  ' 

(i)  Vancouver— jJ.S.-Canada  border  to 
47«30'  N.  lat. 

(ii)  Columbia— 147''30'  to  43''00'  N.  lat. 

(iii)  Eureka— 43*00'  to  40''30'  N.  lat. 

(iv)  Monterey-T40°30'  to  36''00'  N.  lat. 

(v)  Conception-W-36''00'  N.  lat.  to  the 
U.S.-Mexico  bordieir. 

B.  Limited  Entry  Fishery 

(1)  Widow  RocMsh  (commonly  called 
brownies).  The  ojiinulative  trip  limit  for 
widow  rockfish  is  25,000  lb  (11,340  kg) 
per  vessel  per  2-mpnth  period.  The  60- 


percent  monthly  limit  is  15,000  lb 
(6,804  kg). 

(2)  Seoastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish). 

(a)  General.  Sebastes  complex  means 
all  rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  {Sebastes  alutus], 
widow  rockfish  (S.  entomelas), 
shortbelly  rockfish  (S.  jordani,  and 
Sebastolobus  spp.  (also  called 
thomyheads,  idiots,  or  channel 
rockfish).  Yellowtail  rockfish  (S. 
flavidus)  are  commonly  called  greenies. 
Bocaccio  (S.  paucispinis)  are  commonly 
called  rock  sahnon.  Canary  rockfish  (S. 
pinniger)  are  commonly  called  orange 
rockfish.  This  definition  also  applies  the 
open  access  fishery. 

(b)  Cumulative  trip  limits.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  is  40.000  lb  (18,144  1^)  north 
of  Cape  Mendocino  or  150,000  lb 
(68,039  kg)  south  of  Cape  Mendocino, 
per  vessel  per  2-month  period.  Within 
the  ciunulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  11,000 
lb  (4,990  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Mendocino,  no  more  than  2,000  lb  (907 
kg)  may  be  bocaccio  taken  and  retained 
south  of  Cape  Mendocino,  and  no  more 
than  15,000  lb  (6,804  kg)  may  be  canary 
rockfish. 

(c)  The  60-percent  monthly  limits  are: 
For  the  Sebastes  complex,  24,000  lb 
(10,886  kg)  north  of  Cape  Mendocino, 
and  90.000  lb  (40,823  1^)  south  of  Cape 
Mendocino;  for  yellowtail  rockfish, 
6,600  lb  (2,994  kg)  north  of  Cape 
Mendocino;  for  bocaccio.  1.200  lb  (5,443 
kg)  south  of  Cape  Mendocino;  and  for 
canary  rockfish  coastwide,  9,000  lb 
(4.082  kg). 

(d)  For  operating  in  areas  with 
diflierent  trip  limits  for  the  same  species, 
see  paragraph  IV.A.  (12)  above. 

(3)  POP.  The  cumulative  trip  limit  for 
POP  is  8,000  lb  (3.629  kg)  per  vessel  per 
2-month  period.  The  60-percent 
monthly  limit  is  4.800  lb  (2.177  kg). 

(4)  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads.  and  Trawl- 
Caught  Sablefish. 

[a]  1998  Sablefish  Management  goal. 
The  limited  entry  sablefish  fishery  will 
be  managed  to  achieve  the  1998 
commercial  HGs  of  4,680  mt  north  of 
36"  N.  lat.  and  425  mt  south  of  36°  N. 
lat. 

(b)  Gear  allocations.  After  subtracting 
the  tribal-imposed  catch  limit  and  the 
open  access  allocation  ft'om  the  HG  for 
sablefish  north  of  36°  N.  lat.  the 
remainder  is  allocated  58  percent  to  the 
trawl  fishery  and  42  percent  to  the 
nontrawl  fishery. 

(Note:  The  1998  ABC  for  sablefish  north  of 
36°  N.  lat.  is  5,200  mt.  The  trawl  allocation 


is  2,282  mt  and  the  nontrawl  allocation  is 
1.652  mt.  See  footnote  g/  of  Table  l.j 

(c)  Limited  entry  trip  and  size  limits 
for  the  DTS  complex.  "DTS  complex" 
means  Dover  sole  [Microstomus 
pacificus).  thomyheads  [Sebastolobus 
spp.),  and  trawl-caught  sablefish 
[Anoplopoma  fimbria).  Sablefish  are 
also  called  hiackcod.  Thomyheads,  also 
called  idiots,  channel  rockfish,  or 
hardheads,  include  two  species: 
Shortspine  thomyheads  (S.  alascanus) 
and  iQngspine  thomyheads  (S.  altivelis). 
These  provisions  apply  to  Dover  sole 
and  thomyheads  caught  with  any 
limited  entry  gear  and  to  sablefish 
caught  with  limited  trawl  gear.  This 
definition  aslo  applies  for  the  open 
access  fishery. 

(i)  January-February  1998.  In 
January-February  1998,  the  2-month 
cumulative  trip  limit  for  the  DTS 
complex  is  59,000  lb  (26,762  kg)  per 
vessel.  Within  this  cumulative  trip 
limit,  no  more  than  5.000  lb  (2,268  kg) 
may  be  sablefish,  no  more  than  40,000 
lb  (18,144  kg)  may  be  E)over  sole,  no 
more  than  10,000  lb  (4,536  kg)  may  be 
longspine  thronyheads,  and  no  more 
than  4.000  lb  (1.814  kg)  may  be 
shortspine  thomyheads. 

(ii)  March  1988.  Beginning  in  March 
1998,  the  2-month  cumulative  trip  limit 
for  the  DTS  complex  is  37,999  lb 
(16.783  kg)  per  vessel.  Within  this 
cumulative  trip  limit,  no  more  than 
5,000  lb  (2,268  kg)  may  be  sablefish,  no 
more  than  18,000  lb  (8.165  kg)  may  be 
Dover  sole,  no  more  than  10,000  lb 
(4,536  kg)  may  be  longspine 
thomyheads,  and  no  more  than  4,000  lb 
(1,814  kg)  may  be  shortspine 
thomyheads. 

(iii)  The  60-percent  monthly  limits 
are:  For  the  DTS  complex,  35,400  lb 
(16,057)  in  January-Febmary  and 
22,200  lb  (10,070  kg)  per  2-month 
period  starting  in  March;  for  trawl- 
caught  sablefish,  3,000  lb  (1.361  kg)  for 
each  2-month  period;  for  Dover  sale, 
24,000  lb  (10,886  kg)  in  January- 
Febmary.  and  10,800  lb  (4,899  kg)  per 
2-month  period  starting  in  March;  for 
longspine  thomyheads,  6,000  lb  (2.722 
kg)  for  each  2-month  period;  and  for 
shortspine  thomyheads,  2,400  lb  (1,089 
kg)  for  each  2-month  period,  (iii)  In  any 
trip,  no  more  than  500  lb  (227  kg)  may 
be  trawl-caught  sablefish  smaller  than 
22  inches  (56  cm)  total  length.  (See 
paragraph  IV.A.(6)  regarding  length 
measurement.) 

(d)  Nontrawl  trip  and  size  limits.  To 
participate  in  the  regular,  or  mop-up 
season  for  the  ndntrawl  limited  entry 
sablefish  fishery,  the  owner  of  a  vessel 
must  hold  a  hmited  entry  permit  for  that 
vessel,  affixed  with  both  a  gear 


440 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday.  January  6,  1998  /  Rules  and  Regulations 


endorsement  for  longline  or  trap  (or  pot) 
gear,  and  a  sablefish  endorsement.  See 
50  CFR  663.23(a)(2){i).  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  hmited  entry  daily 
trip  fishery. 

fi)  Regular  season.  The  regular  season 
will  begin  at  12  noon  (local  time)  on 
August  1. 1998.  The  management 
structure  of  the  regular  season, 
including  season  duration,  closed 
periods,  and  trip  limits  will  be 
announced  with  the  1998  limited  entry 
nontrawl  sablefish  season  regulations. 

(ii)  Daily  trip  limit.  The  daily  trip 
limit,  which  applies  to  sablefish  of  any 
size,  is  in  effect  north  of  36°  N.  lat.  until 
the  closed  periods  before  or  after  the 
regular  season  as  specified  at  50  CFR 
660.323(a)(2).  between  the  end  of  the 
regular  season  and  the  beginning  of  the 
mop-up  season,  and  after  the  mop-up 
season.  The  daily  trip  limit  is  expected 
to  be  in  effect  throughout  the  year  in 
Federal  waters  south  of  36°  N.  lat. 

(A)  The  daily  trip  hmit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
north  of  36°  N.  lat.  is  300  lb  (136  kg), 
which  counts  toward  a  cumulative  trip 
limit  of  1,500  lb  (680  kg)  per  2-month 
period.  (Landings  from  the  regular  or 
mop-up  seasons  do  not  count  toward 
this  cumulative  limit,  and  the  60- 

-  percent  monthly  limits  described  at 
paragraph  (V.A.(l)(c)(i)  do  not  apply.) 

(B)  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
south  of  36°  N.  lat  is  350  lb  (159  kg) 
with  no  cumulative  limit  on  the  amount 
of  sablefish  that  may  be  retained  in  a 
month. 

(iii)  Limit  on  small  fish.  During  the 
"regular"  or  "mop-up"  season,  there  is 
a  trip  limit  in  effect  for  sablefish  smaller 
than  22  inches  (56  cm)  total  length, 
which  may  comprise  no  more  than 
1.500  lb  (680  kg)  or  3  percent  of  all  legal 
sablefish  22  inches  (56  cm)  (total  length) 
or  larger,  whichever  is  greater.  (See 
paragraph  IV.A.(6)  regarding  length 
measurement.)  This  trip  limit  counts 
toward  any  other  cumulative  trip  limit 
that  may  be  in  effect. 

(e)  Conversions.  The  following 
conversions  apply  to  both  the  limited 
entry  and  open  access  fisheries.  For 
headed  and  gutted  (eviscerated) 
sablefish: 

(i)  The  minimum  size  limit  for  headed 
sablefish,  which  corresponds  to  22 
inches  (56  cm)  total  length  for  whole 
fish,  is  15.5  inches  (39  cm). 

(ii)  The  conversion  factor  established 
by  the  state  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 


However,  the  state  conversion  factors 
may  differ;  fisherman  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.) 

(5)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  50  CFR 
660.323(a)  (3)  and  (4). 

(a)  Allocations.  The  nontribal 
allocations  are  HGs,  based  on 
percentages  that  are  applied  to  the 
commercial  HG  (see  50  CFR 
660.323(a)(4)),  as  follows: 

(i)  Catcher/processor  sector— 70,400 
mt  (34  percent); 

(ii)  Mothership  sector — 49.700  mt  (24 
percent); 

(iii)  Shore-based  sector— 86.900  mt 
(42  percent).  No  more  than  5  percent 
(4.345  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  ndrth  of  42° 
N.  lat. 

(iv)  Tribal  allocation — See  paragraph 
V. 

(b)  Seasons.  The  1998  primary 
seasons  for  the  whiting  fishery  are  as 
follows  (see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sector— May  15; 

(ii)  Mothership  sector— May  15; 

(iii)  Shore-based  sector — ^Jime  15 
north  of  42°  N.  lat.;  April  1  between 
42°^0°30'  N.  lat.  (the  Eureka  area); 
April  15  south  of  40°30'  N.  lat. 

(c)  Trip  limits. 

(i)  Before  and  after  the  regular  season. 
No  more  than  10,000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  before  and  after  the  regular 
season  for  whiting,  as  specified  at  50 
CFR  660.323(a)  (3)  and  (4).  This  trip 
limit  includes  any  whiting  caught 
shoreward  of  100  fathoms  (183  m)  in  the 
Eureka  subarea. 

(ii)  Inside  the  Eureka  100-fm  contour. 
No  more  than  10.000  lb  (4,536  kg)  of 
whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183-m)  contour  (as 
shown  on  NOAA  Charts  18580. 18600. 
and  18620)  in  the  Eureka  subarea. 

(6)  Lingcod. 

(a)  Trip  limits.  The  cumulative  trip 
limit  for  lingcod  is  1,000  lb  (454  kg)  per 
vessel  per  2-month  period.  The  60- 
percent  monthly  limit  is  600  lb  (272  kg). 
No  lingcod  may  be  smaller  than  24 
inches  (61  cm)  total  length,  except  for  a 
100-lb  (45-kg)  trip  limit  for  trawl-caught 
lingcod  smaller  than  24  inches  (61  cm). 
Length  measurement  is  explained  at 
paragraph  IV.A.(6). 

(b)  Conversions.  The  following 
conversions  apply  in  both  limited  entry 
and  open  access  fisheries. 


(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit,  which  corresponds  to  24  inches 
(61  cm)  total  length  for  whole  fish,  is 
19.5  inches  (49.5  cm). 

(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  differ  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  lingcod  that  is  headed  and  gutted,  or 
only  gutted,  the  following  conversion 
factors  will  be  used.  To  determine  the 
round  weight,  multiply  the  processed 
weight  times  the  conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5.  (The  State  of  Washington 
currently  uses  a  conversion  factor  of 
1.5.) 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 
limit  for  black  rockfish  [Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S.-Canada  bonier  and 
Cape  Alava  (48°09'30"  N.  lat.).  and 
between  Destruction  Island  (47°40'00" 
N.  lat.)  and  Leadbetter  Point  (46°38'10" 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  limits  apply  to 
limited  entry  and  open  access  fisheries. 
The  crossover  provisions  at  paragraphs 
IV.A.(12)  do  not  apply. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

Open  access  gear  is  gear  used  to  take 
and  retain  groundfish  fi-om  a  vessel  that 
does  not  have  a  valid  limited  entry 
permit  for  the  Pacific  coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groundfish.  This 
includes  longline.  trap.  pot.  hook-and- 
line  (fixed  or  mobile),  set  net  (south  of 
38°  N.  lat.  only),  and  exempted  trawl 
gear  (trawls  used  to  target  non- 
groundfish  species:  pink  shrimp  or 
prawns,  and.  south  of  Pt.  Arena.  CA 
(38°57'30"  N.  lat.).  California  halibut  or 
sea  cucimibers).  Unless  otherwise 
specified,  a  vessel  operating  in  the  open 
access  fishery  is  subject  to,  and  must  not 
exceed  the  lesser  of:  Any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery;  or,  in  any  calendar 
month,  50  percent  of  any  2-month 


UMI 


F^^eral  Regirter  /  Vol.  63,  No.  3  /  Tttesday,  January  6.  1998  /  Rules  and  ReguUtions  441 


cumulative  trip  limit  for  the  same  area 
in  the  limited  eidtry  fishery,  called  the 
"50-percent  monthly  limit."  Fish 
harvested  under  the  50-percent  monthly 
limits  also  count  toward  the  open  access 
limits  for  rockf^^h  or  groundfish,  as 
applicable.  For'jiurposes  of  this 
paragraph,  exempted  trawl  gear  (trawl 
gear  that  is  used  to  harvest  shrimp, 
prawns,  California  halibut  or  sea 
cucumbers  as  provided  in  this 
paragraph  C.)  njiy  not  exceed  any  limit 
for  the  Limited  dttry  trawl  fishery,  or  50 
percent  of  any  i-imonth  cumulative  limit 
that  applies  to  Utnited  entry  trawl  gear, 
unless  otherwisja  specified.  The 
crossover  provi^ons  at  paragraph 
IV.A.(12)  that  af  ply  to  the  limited  entry 
fishery  apply  tq  ^^e  open  access  fishery 
as  well.  The  conversions  at  paragraphs 
rV.B.(4){e)  for  sdblefish  and  IV.B.(6)(b) 
4pply  to  the  open  access 


:fish  means  all 
at  50  CFR  660.302, 
le  Sebastes  complex 
:ail  rockfish,  bocaccio, 
ish),  shortbelly 
rockfish,  POP,  and 


for  lingcod  also 
fisheiy. 

(1)  Rockfish 
rockfish  as  defi 
which  includes 
(including  yell 
and  canary  roc! 
rockfish,  widowj 
thomyheads.     |  j 

(a)  All  open  aapess  gear  (includes, 
exempted  trawl  ^ar). 

(i)  ThomyheacU.  Thomyheads 
(shortspine  and  longspine)  may  not  be 
taken  and  retained,  possessed,  or  landed 
north  of  Pt.  Conception.  South  of  Pt. 
Conception,  thei^aily  trip  limit  for 
thomyheads  is  s6  lb  (23  kg).  (The  50- 
percent  monthly  limit  is  not  relevant  for 
thomyheads  soiith  of  Pt.  Conception 
because  it  is  mubb  larger  than  the 
amount  that  couj^  be  taken  under  the 
daily  trip  limits.) 

(ii)  Widow  rockfish.  The  50-percent 
monthly  limit  for  widow  rockfish  is 
12.500  lb  (5,670  Mg). 

(iii)  POP.  The  SO-percent  monthly 
limit  for  POP  is  4,000  lb  (1.814  kg). 

(iv)  Sebastes  complex.  The  50-percent 
monthly  limit  for  the  Sebastes  complex 
north  of  Cape  Mendocino  is  20,000  lb 
(9,072  kg).  (The  5D-percent  monthly 
limit  is  not  relev$>3t  for  exempted  trawl 
gear  north  of  CaiU  Mendocino,  or  for 
any  open  access  gear  south  of  Cape 
Mendocino  because  it  would  be  larger 
than  the  open  access  limits.)  The  50- 
percent  monthly  fimits  for  yellowtail 
rockfish.  bocacciiq.  and  canary  rockfish 
are  counted  tow^  the  50-percent 
monthly  limit  for  the  Sebastes  complex. 

(A)  Yellowtail  rockfish.  The  50- 
percent  monthly  lllimit  for  yellowtail 
rockfish  is  5.500  jib  (2,495  kg)  north  of 
Cape  Mendocino;  I 

(B)  Bocaccio.  The  50-percent  monthly 
limit  for  bocaccio  is  1,000  lb  (454  kg) 
south  of  Cape  Mc  i  idocino.  (The  50- 
percent  monthly  1  mit  does  not  apply  to 


setnets  and  trammel  nets  which  have  a 
higher  limit — see  paragraph 
IV.C.(l)(b)(ii)); 

(C)  Canary  rockfish.  The  50-percent 
monthly  limit  for  canary  rockfish  is 
7,500  lb  (3,402  kg). 

(b)  Hook-and-fine,  pot,  setnet, 
trammel  net.  The  ciunulative  monthly 
trip  limit  for  rockfish  is  40,000  lb 
(18,144  kg)  per  vessel  per  month,  and 
includes  the  daily  trip  limit  for  thomy- 
heads and  the  other  limits  in  paragraph 
IV.C.  (l)(a)  above.  The  following  trip 
limits  also  apply,  which  count  towutl 
the  ciunulative  monthly  limit: 

(i)  Hook-and-line  or  pot  gear:  10,000 
lb  (4,536  kg)  of  rockfish  per  vessel  per 
fishing  trip,  of  which  no  more  than  250 
lb  (113  kg)  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino.  As 
stated  in  paragraph  IV.C.(l)(iv)(B) 
above,  no  more  than  1,000  lb  (454  kg) 
amiulative  per  month  may  be  bocaccio 
taken  and  retained  south  of  Cape 
Mendocino.  The  trip  limit  at  50  CFR 
660.323(a)(i)  for  black  rockfish  caught 
with  hook-and-line  gear  also  applies 
and  is  counted  toward  the  cumulative 
Sebastes  and  rockfish  limits  (The  black 
rockfish  limit  is  also  stated  in  paragraph 
IV.B.(7).) 

(ii)  Setnet  or  trammel  net  gear  (legal 
only  south  of  38"  N.  lat.):  2,000  lb  (907 
kg)  cumulative  per  month  of  bocaccio 
taken  and  retained  south  of  Cape 
Mendocino.  (Note:  The  open-access 
limit  is  intentionally  larger  than  the 
limited  entry  limit  of  1,000  lb  (454  kg) 
per  2-month  period.) 

(2)  Sablefish. 

(a)  Hook-and-line,  pot,  setnet, 
trammel  net. 

(Note:  There  is  no  5t)-percent  monthly  limit 
for  open  access  sablefish  taken  with  nontrawl 
gear  because  the  limited  entry  nontrawl 
fishery  is  not  managed  with  2-month 
cumulative  trip  limits.) 

(i)  North  of  setoff  N.  lat.  North  of 
se-OO'  N.  lat.,  the  daily  trip  limit  for 
sablefish  is  300  lb  (136  kg),  which 
counts  toward  a  ounulative  trip  limit  of 
600  lb  (272  kg)  per  2-month  period. 

(Note:  In  1997,  the  open  access  cimiulative 
trip  limit  applied  to  1 -month  period.) 

The  2-month  cumulative  limit  may  be 
taken  at  any  time  during  the  2-month 
period;  there  is  no  60-percent  monthly 
limit  for  the  open  access  fishery. 

(ii)  South  of3(yoa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  south  of  36°00'  N.  lat.  is  350  lb 
(159  kg). 

(b)  Exempted  trawl  gear.  The  50- 
percent  monthly  limit  of  2,500  lb  (1,134 
kg)  applies  to  sablefish  taken  and 
retained  with  exempted  trawl  gear. 

(3)  Lingcod.  The  2-month  ciunulative 
trip  limit  for  lingcod  is  1,000  lb  (454  kg) 


and  applies  to  all  open  access  gear, 
including  exempted  trawl  gear.  The  2- 
month  ciunulative  limit  may  be  taken  at 
any  time  during  that  2-month  period; 
there  is  no  60-percent  monthly  limit  for 
the  open  access  fishery.  The  50-percent 
monthly  limit  does  not  apply. 

(4)  Dover  sole.  The  50-percent 
monthly  trip  limit  for  Dover  sole  is 
20.000  lb  (9,072  kg)  in  January-February 
1998  and  9,000  lb  (4.082  kg)  starting  in 
March  1998.  It  applies  to  all  open  access 
gear,  except  it  is  not  relevant  for 
exempted  trawl  gear  in  January- 
Febmary  1998  because  then  it  is  larger 
than  the  amount  of  groimdfish  that  any 
legally  be  taken  with  exempted  trawl 
gear. 

(5)  Groundfish  taken  by  shrimp  or 
prawn  trawl.  The  daily  trip  limits, 
which  count  toward  the  trip  limit  for 
groundfish.  are:  for  sablefish  coastwide. 
300  lb  (136  kg);  and  for  thomyheads 
south  of  Pt.  Conception,  50  lb  (23  kg). 
The  limits  in  paragraphs  IV.C.(l)(a), 
(2)(b),  (3),  and  (4)  also  apply. 

(a)  Pink  shrimp.  The  tnp  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  500  lb  (227  kg)  of  groundfish, 
multiplied  by  the  number  of  days  of  the 
fishing  trip.  The  daily  trip  limits  for 
sablefish  and  thomyheads  may  not  be 
multiplied  by  the  number  of  days  of  the 
fishing  trip. 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  500  lb 
(227  kg)  of  groundfish  species  per 
fishing  trip. 

(c)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(6)  Groundfish  taken  by  California 
halibut  or  sea  cucumber  trawl.  The  trip 
limit  for  a  vessel  participating  in  the 
California  halibut  fishery  or  in  the  sea 
cuciunber  fishery  south  of  Point  Arena. 
CA  (38'57'30"  N.  lat.)  is  500  lb  (227  kg) 
of  groundfish  per  vessel  per  fishing  trip. 
The  daily  trip  limits,  which  count 
toward  the  trip  limit  for  groundfish,  are: 
for  sablefish,  300  lb  (136  kg);  and  for 
thomyheads  south  of  Pt.  Conception,  50 
lb  (23  kg).  The  limits  in  paragraphs 
IV.C.(l)(a).  (2)(b),  (3),  and  (4)  also  apply. 

(a)  A  trawl  vessel  will  be  considered 
participating  in  the  Califomia  halibut 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Point  Arena;  and 

(iii)  The  landing  includes  Califomia 
halibut  of  a  size  required  by  Cahfomia 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  Califomia  halibut 
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may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  in  total 
length,  unless  it  weighs  four  pounds  or 
more  in  the  round,  three  and  one-half 
pounds  or  more  dressed  with  the  head 
on,  or  three  pounds  or  more  dressed 
with  the  head  off.  Total  length  means 
the  shortest  distance  between  the  tip  of 
the  jaw  or  snout,  whichever  extends 
farthest  while  the  mouth  is  closed,  and 
the  tip  of  the  longest  lobe  of  the  tail, 
measured  while  the  halibut  is  lying  flat 
in  natural  repose,  without  resort  to  any 
force  other  than  the  swinging  or  fanning 
of  the  tail." 

(b)  A  trawl  vessel  will  be  considered 
to  be  participating  in  the  sea  cucumber 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Point  Arena;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  section 
■  8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

D.  Recreational  Fishery 

(1)  California.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Cafifomia  are:  3 
lingcod  per  day,  which  may  be  no 
smaller  than  24  inches  (61  cm)  total 
length;  and  15  rockfish  per  day,  of 
which  no  more  than  may  be  bocaccio. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  the  State  of 
California  and  must  not  exceed  the  daily 
hmit  multipUed  by  the  number  of  days 
in  the  fishing  trip. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Oregon  are:  3 
lingcod  per  day.  which  may  be  no 
smaller  than  24  inches  (61  cm)  total 
length;  and  15  rockfish  per  day,  of 
which  no  more  than  10  may  be  black 
rockfish  (Sebastes  melanops). 

(3)  Washington.  The  bag  limits  for 
each  person  engaged  in  recreational 
fishing  seaward  of  the  State  of 
Washington  are:  3  lingcod  per  day  no 
smaller  than  24  inches  (61  cm)  total 
length;  and  10  rockfish  p»  day. 

V.  Washington  Coastal  Tribal  Fisheries 

In  late  1994,  the  U.S.  government 
formally  recognized  the  treaty  right  to 
fish  for  groundfish  of  the  four 
Washington  Coastal  Treaty  tribes  (the 
Makah,  Quileute.  Hoh,  and  Quinault). 
and  concluded  that  in  general  terms  the 
quantification  of  the  right  is  50  percent 
of  the  harvestable  surplus  of  groundfish 
available  in  the  tribes'  usual  and 
accustomed  fishing  areas  (described  at 
50  CFR  660.324). 


A  tribal  allocation  is  subtracted  ft-om 
the  species  HG  before  limited  entry  and 
open  access  allocations  are  derived.  The 
treaty  Indian  fisheries  for  sablefish, 
black  rockfish.  and  whiting  are  separate 
fisheries,  not  governed  by  the  limited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  their 
fisheries  so  as  not  to  exceed  their 
allocations.  Tribal  fishing  for  rockfish 
with  fixed  gear  will  operate  under  the 
same  rules  as  the  open  access  fishery, 
with  one  exception.  The  coastal  tribes 
intend  to  implement  a  300-lb  (136-kg) 
trip  limit  for  thomyheads  taken  with 
longline  gear,  which  is  expected  to 
result  in  landiings  of  8,000-10,000  lb 
(3,629-4,536  kg).  For  other  groundfish 
species,  Makah  tribal  members  may  use 
midwater  trawl  gear  to  take  and  retain 
groimdfish  for  which  there  is  no  tribal 
allocation;  those  who  do  so  will  be 
subject  to  the  trip  landing  and  fi^quency 
and  size  limits  applicable  to  the  limited 
entry  fishery  (50  CFR  660.324(k)). 
Additional  background  regarding  the 
tribal  allocations  appears  at  61  FR 
28786,  June  6, 1996  and  62  FR  700, 
January  7, 1997  and  the  EA  and  upidated 
analysis  for  those  actions. 

The  tribal  allocations  for  black 
rockfish  and  whiting  are  the  same  in 
1998  as  in  1997,  and  are  based  on  the 
same  rationale.  Tlie  whiting  allocation 
remains  in  eflect  as  discussions  on 
quantification  of  the  treaty  right 
continue  in  1998.  The  tribal  allocation 
for  salbefish  remains  at  10  percent  of  the 
HG.  and  therefore  is  reduced  fi'om  780 
mt  in  1997  to  468  mt  in  1998.  to  reflect 
the  reduction  in  the  HG. 

The  tribal  longline  fishery  has 
of>erated  imder  the  same  restrictions  as 
the  open  access  fishery;  therefore,  no 
special  provisions  have  been  needed  for 
this  fishery.  However,  with  the 
prohibition  of  retention  of  thomyheads 
in  the  open  access  fishery  north  of  36'N. 
lat.,  (while  thoryheads  are  retained  in 
the  limited  entry  fishery),  the  tribal 
fishery  operating  under  open  access 
rules  had  no  opportunity  to  retain  even 
incidental  amounts  of  thomyheads. 
Therefore,  in  order  to  allow  tribal 
fishers  at  least  an  opportunity  for  the 
incidental  harvest  of  species  harvested 
by  non-treaty  fishers,  a  300-lb  (136  kg) 
"per  trip"  limit  is  established  for  the 
tribal  longline  fishery.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  (AA) 
announces  the  following  tribal 
allocations  for  1998.  including  those 
that  are  the  same  as  in  1997: 

Sablefish:  468  rat,  10  percent  of  the 
HG. 

Rockfish:  For  the  commercial  harvest 
of  black  rockfish  off  Washington  State 
an  HG  of:  20,000  lb  (9,072  kg)  north  of 


Cape  Alava  (48''09'30"  N.  lat.)  and 
10,000  lb  (4,536  kg)  between 
Destruction  Island  (47''40'00"N.  lat.) 
and  Leadbetter  Point  (46''38'10"  N.  lat.). 
this  30,000  lb  (13.6  mt)  is  subtracted 
fi'om  the  HG  for  the  northem  Sebastes 
complex.  Thomyheads  taken  and 
retained  with  longline  gear  are  subject 
to  a  300  lb  (136  kg)  trip  limit,  which  is 
expected  to  result  in  landings  of  8,000- 
10.000  lb  (3.629-4.536  kg). 

Whiting:  25.000  mt  for  the  Makah 
tribe  in  1998. 10.8  percent  of  the  HG. 


VI.  Issuance  of  Exempted  Fishing 
Permits  (EFPs)  In  1997 

In  1996.  renewals  were  requested  and 
approved  for  three  different  types  of 
EFPs  (formerly  called  "experimental 
fishing  permits"):  (1)  The  first  was  bom 
the  State  of  Oregon  (representing 
Washington  and  California  as  well)  for 
the  purpose  of  renewing  the  1996  EFP 
to  monitor  the  bycatch  of  salmon  in  the 
shore-based  whiting  fishery.  Under  this 
permit,  45  vessels  were  issued  EFPs  that 
required  all  salmon  caught  incidentally 
in  the  whiting  fishery  to  be  landed 
shore-side.  A  variation  of  the  whiting 
EFP  also  was  requested  by  the  State  of 
Califomia  so  that  a  small  number  of 
fishers  could  be  allowed  to  fish  for 
whiting  inside  of  the  100-fathom  (183- 
m)  contour  in  the  Eureka  Management 
Area,  which  currently  is  prohibited.  The 
purpose  was  to  see  if  the  bycatch  rate  of 
salmon  could  be  kept  at  acceptable 
levels  by  this  small,  shore-based  se^or 
of  the  fleet  delivering  to  Eureka  and 
Crescent  City,  CA.  At-sea  observers 
would  be  abroad  all  whiting  trips.  Even 
though  this  variation  to  the  whiting  EFP 
was  approved,  the  industry  declined  to 
participate. 

(2)  Tne  second  EFP  was  for  a  new, 
enhanced  data  collection  program  that 
applied  to  the  other  groundfish 
fisheries.  The  application  was  submitted 
by  the  State  of  Oregon,  but  could 
include  involvement  by  the  States  of 
Washington  and  Califomia  as  well.  This 
is  a  multi-year  cooperative  data 
collection  program  with  the  industry 
and  state  and  Federal  governments. 
Twenty-five  EFPs  were  issued  in  1997. 
The  purpose  of  the  experiment  was  to 
monitor  trip-limit-induced  discards  and 
the  bycatch  of  salmon  and  other  non- 
target  species  in  the  groundfish  trawl 
fishery.  All  participating  vessels  were 
required  to  land  salmon  caught 
incidentally  in  groundfish  trawl  gear 
and  to  keep  enhanced  logbooks  required 
by  the  States.  Some  vessels  were    • 
required  to  carry  at-sea  observers  to 
monitor  trip-limit  induced  discards,  and 
some  vessels  could  have  been  required 
to  bring  virtually  their  entire  catch  to 
shore  for  additional  monitoring 
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although  this  occtbrred  infrequently  in 
1997. 

(3)  The  purposj^  of  the  third  EFP  was 
to  collect  reprodiictive  samples  for 
sablefish  to  test  assumptions  in  the 
stock  assessment  for  that  species.  An 
EFP  was  requested  because  a  vessel 
would  have  been  authorized  to  land  500 
lb  (227  kg)  in  exddss  of  the  cumulative 
trip  limit  for  travfl-caught  sablefish  (for 
a  total  of  5  mt  in  1996),  and  would  have 
been  able  to  sell  the  scientific  samples. 
A  state  or  Federaj  scientist  would  have 
been  aboard  evei^  trip  to  gather  the 
biological  data.  Although  this  permit 
was  approved  and  issued,  it  had  not 
been  used  at  the  time  this  notice  was 
prepared  in  late  1997— fish  were 
obtained  directlyj  from  processors  and 
the  EFP  was  not  ^peded. 

Vn.  EFPS  Requested  for  1998 

NMFS  has  approved  requests  to 
renew  the  whiting  and  enhanced  data 
collection  EFPs  fw  1998.  The  whiting 
EFP  described  in  [paragraph  VI.  will  be 
continued,  pending  development  and 
implementation  pf  a  regulation  that 
would  authorize  Salmon  to  be  retained 
and  landed  in  api)h)priate 
circumstances.  Fiis^ers  are  concerned 
that  their  practice  pf  dumping  codends 
directly  into  the  b^d  would  make 
monitoring  of  trip  limits  difficult,  if  not 
impossible,  and  wanted  the  EFP 
continued  because  it  resuhs  in  the 
forfeiture  of  overages  but  does  not 
impose  penalties  fbr  overages.  The 
scope  of  the  experiment  and  level  of 
participation  will  be  the  same  as  in 
1997.  .i 

Continuation  o^  pe  enhanced  data 
collection  program  described  in 
paragraph  VI.  will  also  include  several 
minor  changes.  Tbb  major  change  will 
enable  data  to  be  ijibtained  on  a  vessel 
throughout  its  fishing  activities  in  a 
month,  even  if  th^  Vessel  is  not  fishing 
for  groimdfish.  This  will  provide 
information  on  groimdfish  bycatch  in 
other  fisheries  (particularly  shrimp 
fisheries)  and  on  a  fisher's  choice  to 
pursue  alternative  fisheries  or  fishing 
strategies.  The  program  also  could  be 
expanded  to  incluqe  whiting  fisheries 
when  the  whiting  fiFP  no  longer  is  in 
effect.  ! 

Requests  for  these  EFPs  were 
presented  at  the  Cduncil's  November 
1997  meeting.  Coitibents  on  the  EFP 
programs  were  invited  at  the  November 
1997  Council  meeting  and  the  Council 
recommended  appjiioval.  Now  that 
NMFS  has  approved  the  renewal,  the 
whiting  EFPs  could  be  issued  as  early  as 
March  1  for  vessels  delivering  in  the 
State  of  California,  and  in  the  spring  for 
vessels  operating  Under  the  enhanced 
data  collection  EF^ 


Classification 

The  final  specifications  and 
management  measures  for  1998  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act  and  50  CFR  parts  600  and  660 
subpart  G  (the  regulations  implementing 
the  FMP). 

Much  of  the  data  necessary  for  these 
specifications  and  management 
measures  came  firom  the  current  fishing 
year.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  1998  fishing  year,  the  AA  has 
determined  that  there  is  good  cause 
under  5  U.S.C.  553(b)(B)  to  waive  prior 
notice  and  opportunity  for  public 
comment  for  the  specifications  and 
management  measures.  Amendment  4  to 
the  FMP,  implemented  on  January  1, 
1991,  recognized  these  timeliness 
considerations  and  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Coimcil  mailings,  of  meetings  and 
of  the  development  of  these  measures 
and  is  provided  the  opportunity  to 
comment  during  the  Council  process. 
The  public  participated  in  GMT, 
(koundfish  Advisory  Subpanel. 
Scientific  and  Statistical  Committee, 
and  Council  meetings  in  September  and 
November  1997  where  these 
recommendations  were  formulated. 
Additional  public  comments  on  the 
specifications  and  management 
measures  will  be  accepted  for  30  days 
after  publication  of  this  document  in  the 
Federal  Register.  The  Assistant 
Administrator  (AA)  will  consider  all 
comments  made  during  the  public 
period  and  may  make  modifications  as 
appropriate. 

The  harvest  specifications  and  the 
management  measures  designed  to 
achieve  those  specifications  annoimced 
by  this  rule  do  not  require  any  time  to 
come  into  compliance  with.  As 
described  above,  the  interested  pubUc 
has  participated  in  the  Council  process 
where  these  regulations  were 
formulated.  The  Council  has  provided 
information  to  the  industry  on  the  above 
management  measures  and 
specifications  through 'the  U.S.  Coast 
Guard  Notice  to  Mariners  and  the  States 
of  Washington,  Oregon,  and  California 
will  also  deciminate  information. 
Therefore,  the  AA  finds,  under  5  U.S.C. 
553(d)(3),  as  applicable,  that  it  would  be 
unnecessary  or  contrary  to  the  public 
interest  to  delay  the  effective  date  of  the 


specifications  and  management 
measures. 

NEPA:  For  the  Annual  Specifications 
and  Management  Measures  and 
Exempted  Fishing  Permits — An 
Environmental  Impact  Statement  (EIS) 
was  prepared  for  the  FMP  in  1982  and 
Supplemental  EISs  was  prepared  for 
Amendments  4  and  6  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  The  alternatives  considered 
and  environmental  impacts  of  the 
actions  in  this  notice  are  not 
significantly  different  thin  those 
considered  in  either  the  EIS  or  SEISs  for 
the  FMP,  and  the  actions  fall  within  the 
scope  of  these  analyses.  The  Council 
prepared  an  environmental  assessment 
(EA)  which  was  the  basis  for  this 
conclusion. 

For  the  Makah  Whiting  Allocation:  An 
EA  also  was  prepared  for  the  tribal 
groundfish  rule  at  61  FR  28786  which 
concluded  that  the  proposed  1996 
Makah  allocation  would  have  no 
significant  impact  on  the  human 
environment.  NMFS  updated  the  EA  for 
1997  and  concluded,  as  it  did  in  1996, 
that  the  1997  Makah  allocation  would 
have  no  significant  impact  on  the 
human  environment.  The  1998  whiting 
HG  and  allocation  are  the  same  as  in 
1997  and  are  widiin  the  scope 
previously  analyzed;  therefore  an 
additional  EA  was  not  prepared. 
Therefore  this  action  is  categorically 
excluded  bom  the  NEPA  requirements 
to  prepare  an  environmental  assessment 
in  accordance  with  paragraph  6.02b3(a) 
of  the  NOAA  Administrative  Order  216- 
6. 

Dated:  December  30. 1997. 

Hilda  Diaz-Sohero, 

Acting  Assistant  Administrator,  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-34234  Filed  12-31-97;  10:15 
ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminlatration 

50  CFR  Part  622 

[DocicM  Na  971205289-7313-02;  I.D. 
120497C] 

RIN  0648-AK28 

Fiaheriea  of  ttie  Caribbean,  Quit  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Red 
Snapper  Minimum  Size  Limit 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  provisions  of  a 
regulatory  amendment  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  in  accordance  with 
framework  procedures  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  regulatory  amendment  and  this 
final  rule  maintain  the  current 
minimum  size  limit  for  red  snapper  of 
15  inches  (38.1  cm),  total  length  (TL). 
The  minimum  size  limit  had  been 
scheduled  to  increase  to  16  inches  (40.6 
cm),  TL,  on  January  1, 1998.  The 
intended  effect  of  this  action  is  to 
maximize  the  economic  benefits  from 
the  red  snapper  resource  within  the 
constraints  of  the  rebuilding  program  for 
this  overfished  resource. 
DATES:  This  rule  is  effective  January  1, 
1998. 

FOB  FURTHER  INFORMATraW  CONTACT: 
Robert  A.  Sadler,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  in  the  exclusive  economic 
zone  of  the  Gulf  of  Mexico  is  managed 
under  the  FMP.  The  FMP  was  prepared 
by  the  Council  and  is  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  by  regulations  at  50 
CFR  part  622.  ^ 

The  Coimcil  proposed  an  adjusted 
management  measure  (a  regulatory 
amendment)  for  the  Gulf  red  snapper 
fishery  for  NMFS'  review,  approval,  and 
implementation.  This  measure  was 
developed  and  submitted  to  NMFS 
under  the  terms  of  the  FMP's  framework 
procedure  for  annual  adjustments  in 
total  allowable  catch  and  related 
measures  for  the  red  snapper  fishery 
(framework  procedure).  Additional 
background  for  this  measure  was 
published  in  the  proposed  rule  (62  FR 
65056,  December  10, 1997)  and  is  not 
repeated  here. 

Coounents  and  Responses 

One  comment  was  received  that 
supported  leaving  the  minimum  size 
limit  for  Gulf  red  snapper  at  15  inches 
(38.1  cm),  TL,  and  one  comment  was 
received  that  supported  increasing  the 
minimum  size  limit  to  16  inches  (40.6 
cm),  TL. 

Comment  1:  A  common ter  stated  that 
it  was  difficult  for  fishermen  with  small 
vessels  to  go  far  enough  offshore  to 
catch  legal-sized  15-inch  (38.1-cm)  red 
snapper.  A  size  increase  to  16  inches 
(40.6  cm)  would  pose  even  a  greater 


burden  on  such  fishermen  to  find  legal- 
sized  fish.  He  also  stated  that  a  size 
limit  change  to  16  inches  (40.6  cm) 
would  increase  the  number  of  released 
undersized  fish  killed  by  dolphins  and 
sharks.  Thus,  he  supported  leaving  the 
size  limit  at  15  inches  (38.1  cm). 

Response:  NMFS  concurs. 

Comment  2:  A  commenter  stated  that 
the  minimum  size  length  should  be 
increased  to  16  inches  (40.6  cm).  He  did 
not  offer  any  reason  for  his  conclusion. 

Response:  The  rationale  for 
maintaining  the  red  snapper  minimum 
size  limit  at  15  inches  (38.1  cm)  is 
contained  in  the  proposed  rule  and  is 
not  repeated  here. 

The  final  rule  is  being  issued  to 
implement  the  regulatory  amendment  as 
proposed  and  submitted  by  the  Coimcil. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  piuposes  of  E.O. 
12866. 

When  the  proposed  rule  was 
published,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that,  if  adopted,  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  was  not  prepared.  No 
comments  were  received  regarding  this 
certification. 

This  final  rule  maintains  the 
minimum  size  limit  for  red  snapper  at 
15  inches  (38.1  cm),  TL,  in  lieu  of 
allowing  the  scheduled  regulatory 
increase  to  16  inches  (40.6  cm),  TL. 
Thus,  this  final  rule  relieves  a 
restriction  and,  pursuant  to  5  U.S.C. 
553(d)(1),  is  not  subject  to  a  30-day 
delay  in  the  effective  date. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping    ■ 
requirements.  Virgin  Islands. 

Dated:  December  30, 1997. 
Hilda  Diaz-Soltero, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1801  etseq. 

2.  In  §  622.37,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 


§622.37    Minimum  sizes. 

•         *         *         •         • 

(d)  *  *  * 

(3)  Red  snapper— 15  inches  (38.1  cm), 
TL. 


[FR  Doc.  97-34233  Filed  12-30-97;  4:12  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.122M7B] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries:  Summer 
Flounder  Commercial  Quota  Transfer 
from  New  Jersey  to  Connecticut 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration,  (NOAA), 
Commerce. 

ACTION:  Commercial  quota  transfer. 

SUMMARY:  NMFS  annoimces  that  the 
State  of  New  Jersey  is  transferring 
24.1 18  lb  (10.940  kg)  of  summer 
flounder  commercial  quota  to  the  State 
of  Connecticut.  NMFS  adjusted  the 
quotas  and  announces  the  revised 
commercial  quota  for  each  state 
involved. 

DATES:  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Spallone  (978)  281-9221. 
SUPPLEMBfTARY  INFORMATION: 
Regulations  for  the  summer  flounder 
fishery  are  found  at  50  CFR  part  648, 
subparts  A  and  G.  The  regulations 
require  annual  specification  of  a 
commerciai  quota  that  is  apportioned 
among  the  coastal  states  from  Maine 
through  North  Carolina.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648. 1 00. 

Final  specifications  for  the  1997 
summer  flounder  fishery  and 
adjustments  to  state  commercial  quotas 
were  published  March  7, 1997  (62  FR  . 
10473).  At  that  time,  the  State  of  New 
Jersey  was  allocated  a  1997  quota  of 
1,371.266  lb  (621,996  kg)  and  the  State 
of  Connecticut  was  allocated  a  1997 
quota  of  222,806  lb  (101,063  kg).  These 
annual  quotas  for  New  Jersey  and 
Connecticut  were  set  after  deducting  for 
1996  overages. 

A  readjustment  to  the  1997  quotas, 
based  upon  additional  1996  landing's 
information  contained  in  late  and/or 
additional  reports  was  published  July 
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15. 1997  (62  FR  ^1741).  As  a  result  of 
this  action,  the  qtijota  for  the  State  of 
New  Jersey  was  sMt  equal  to  1,347,592 
lb  (611,257  kg),  tie  quota  for  the  State 
of  Connecticut  was  unchanged. 

The  final  rule  implementing 
Amendment  5  toithe  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP)  published  on 
December  17,  1993  (58  FR  65936), 
allows  two  or  mesne  states,  under  mutual 
agreement  and  with  the  concvurence  of 
the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator),  to 
transfer  or  combine  summer  flounder 
commercial  quot^i  The  Regional 
Administrator  is  inquired  to  consider 
the  criteria  set  forth  in  §648. 100(e)(1)  in 
the  evaluation  of  requests  for  quota 
transfers  or  compilations. 

The  State  of  Neivir  Jersey  has  agreed  to 
transfer  24,118  lb  (l0,940  kg)  of 
commercial  quota  to  the  State  of 
Connecticut.  The  Regional 
Administrator  haying  determined  that 
the  criteria  set  foijtli  in  §  648.100(e)(1) 


have  been  met,  publishes  this 
notification  of  quota  transfers.  The 
revised  quotas  for  the  calendar  year 
1997  are  as  follows:  New  Jersey, 
1,323,474  lb  (600,318  kg);  and 
Connecticut,  246,924  lb  (112,003  kg). 

This  action  does  not  affect  a 
notification  concerning  the  commercial 
quota  harvest  that  prohibited  further 
landings  of  summer  flounder  by 
federally  permitted  vessels  in 
Connecticut  made  effective  September 
11, 1997  (62  FR  47767). 

This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the  FMP 
regarding  the  effects  of  summer  flounder 
fishing  activity  on  the  human 
environment.  Amendment  2  established 
procediu^s  for  setting  an  annual 
coastwide  commercial  quota  for  summer 
flounder  and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  was  established 
by  Amendment  5  to  the  FMP  and  the 


environmental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(i)(aa)  of  NOAA 
Administrative  Order  216-6,  this  action 
is  categorically  excluded  fitim  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classification 

This  action  is  taken  under 
50  CFR  part  648  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  30, 1997.  ■ 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  97-34241  Filed  12-31-97;  1:00  pm) 
BILUNQ  CODE  3610-22-F 


446 


Proposed  Rules 


Federal  Register 

Vol.  63,  No.  3 

Tuesday,  January  6.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
mies. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3206-AI05 

Federal  Employees  Health  Benefits 
Program:  Removal  of  Minimum  Salary 
Requirement 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a 
proposed  rule.  This  rule  removes  an 
obsolete  provision  that  prohibits  an 
employee  whose  annual  salary  is  $350 
or  less  from  enrolling  in  the  Federal 
Employees  Health  Benefits  (FEHB) 
Program. 

DATES:  Conmients  must  be  received  on 
or  before  February  5, 1998. 
ADDRESSES:  Send  comments  to  Abby  L. 
Block,  Chief,  Insurance  Policy  and 
Information  Division,  Office  of 
Insurance  Programsi,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  P.O.  Box  707, 
Washington,  DC  20044;  or  deliver  to 
0PM,  Room  3425, 1900  E  Street,  NW, 
Washington,  DC  20415;  or  FAX  to  202- 
606-0633.     * 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Lease,  202-606-0004. 
SUPPI.EMENTARY  INFORMATION:  Since  the 
FEHB  Program  began  in  1960,  FEHB 
regulations  have  prohibited  an 
employee  earning  $350  or  less  p)er  year 
from  enrolling  in  the  Program.  This 
provision  was  based  on  the  fact  that 
employee  contributions  to  premiums 
could  only  be  made  by  salary 
withholding  while  an  employee  was  in 
a  pay  status.  ($350  is  the  amount  which 
in  1960  was  sufficient  to  cover  the 
appropriate  employee  contributions  for 
the  least  costly  FEHB  plan.)  As 
amended  in  August  1982,  however,  the 
regulations  now  require  enrollee 
contributions,  by  direct  payment  if 
necessary,  for  all  periods  during  which 
coverage  continues,  even  periods  during 
which  an  employee  does  not  receive  pay 


(such  as  a  leave  without  pay  situation). 
Since  the  previous  rationale  for  the 
minimum  earnings  level  for  FEHB 
enrollment  no  longer  exists,  0PM  is 
proposing  to  remove  this  obsolete 
requirement. 

We  also  propose  to  amend  the 
reference  in  the  definition  of  letter  of 
credit  under  §  890.101  to  conform  to  a 
recent  reference  change  in  Chapter  16  of 
title  48,  Code  of  Federal  Regulations 
(FEHBAR). 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance, 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  890  as  follows: 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENERTS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8913;  §890.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1;  subpart  L  also  issued  under  sec. 
599C  of  Pub.  L.  101-513, 104  Stat.  2064,  as 
amended,  §890.102  also  issued  under 
sections  11202(f),  11232(e),  and  11 246(b)  and 
(c)  of  Pub.  L.  105-33,  111  Stat.  251. 

2.  In  §  890.101,  paragraph  (a),  the 
definition  of  Letter  of  Credit  is  revised 
to  read  as  follows: 

§  890. 101    Definitions;  time  computations. 

(a)  *  *  * 

Letter  of  credit  is  defined  in  48  CFR 
subpart  1602.1. 


§890.102    [Amended] 

3.  In  §  890.102,  paragraph  (c)(4)  is 
removed  and  paragraphs  (c)(5),  (c)(6), 
(c)(7),  and  (c)(8)  are  redesignated  as 
paragraphs  (c)(4),  (c)(5),  (c)(6),  and  (c)(7) 
respectively. 

4.  In  §890.303,  paragraph  (b)  is 
revised  to  read  as  follows: 


S  890.303    Continuation  of  enrollment 

♦  *        *        »        • 

(b)  Change  of  enrolled  employees  to 
certain  excluded  positions.  Employees 
and  annuitants  enrolled  under  this  part 
who  move,  without  a  break  in  service  or 
after  a  separation  of  3  days  or  less,  to  an 
employment  in  which  they  are  excluded 
by  §  890.102(c),  continue  to  be  enrolled 
unless  excluded  by  paragraphs  (c)  (4), 
(5),  (6),  or  (7)  of  §890.102. 

•  •        •        •        • 

(PR  Doc.  98-102  Filed  1-5-98;  8:45  am) 

BILUNQ  CODE  S32S-01-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service  — 

7  CFR  Part  610 

RIN  0578-.AA22 

Technical  Assistance 

agency:  Natural  Resources 
Conservation  Service. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
comment  period  of  a  proposed  rule 
published  in  the  Federal  Register  on 
December  4, 1997.  This  rule  sets  forth 
policies  and  procedures  for  the  use  of 
State  Technical  Committees  by  the 
USDA,  and  also  the  responsibilities 
assigned  to  the  Natural  Resources 
Conservation  Service  (NRCS)  beyond 
that  of  soil  conservation.  This  proposed 
rule  is  located  at  62  FR  64174-64177. 
DATES:  Comments  must  be  received  by 
January  23, 1997. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to:  Gary  Nordstrom,  Director, 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  D.C.  20013- 
2890;  Attention:  State  Technical 
Committee.  Fax  (202)  720-1838.  This 
rule  may  also  be  accessed,  and 
comments  submitted,  via  Internet.  Users 
can  access  the  NRCS  Federal  Register 
homepage  and  submit  comments  at: 
http://astro.itc.nrcs.usda.gov:6500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Coleman,  Conservation 
Operations  Division,  Natural  Resources 
Conservation  Service;  phone:  (202)  720- 
9476;  Fax:  (202)  720-4265;  E-mail: 


AGENCY:  Fe 
ACTION:  No 


FORFURTHE 
James  G.  Mi 
Enforcemer 
Commissioi 
(202)  326-3 


UMI 
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denise c.coleman@usda.gov, 

Attention:  State  Technical  Committee. 

Signed  in  Washington,  D.C.  on  December 
30, 1997. 

Thomas  A.  Weber, 

Acting  Chief.  Natui  n  I  Resources  Conservation 
Service. 

IFR  Doc.  98-222'Fi|id  1-5-98;  8:45  am) 

BILUNG  COOE  3410-16  ^4  > 


FEDERAL  TRADB  COMMISSION 

16  CFR  Part  303 1 1 

Rule  and  Regulations  Under  ttte  Textile 
Fit)er  Products  Identification  Act 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  ofiaroposed  rulemaking. 


SUMMARY:  The  Fetleral  Trade 
Commission  ("Commission")  solicits 
comments  as  to  whether  to  amend  Rule 
7  of  the  Rules  and  Regulations  Under 
the  Textile  Fiber  ftoducts  Identification 
Act  (16  CFR  303.7)  to  designate  a  new 
generic  fiber  name  and  establish  a  new 
generic  fiber  definition  for  a  fiber 
manufactured  by  duPont  Advanced 
■  Fiber  Systems  ("DuFont"),  of      . 
Wilmington,  Dela-vyare.  The  Commission 
is  proposing  the  name  "fluoropolymer" 
for  the  fiber,  whidh  DuPont  designates 
by  the  registered  iiAme  "Teflon." 

DATES:  Comments  Will  be  accepted 
through  March  23i,  11998. 

ADDRESSES:  Comments  should  be 
submitted  to:  Office  of  the  Secretary, 
Federal  Trade  Commission,  Room  159, 
Sixth  St.  &  Pennsylvania  Ave.,  NW.. 
Washington,  DC,  20580.  Comments 
should  be  identifibd  as  "16  CFR  Part 
303— Textile  Rulei  f  Comment— 
P974227."  I ! 

roR  FURTHER  INFORMATION  CONTACT: 
James  G.  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  WasJ^ington,  DC,  20580; 
(202)  326-3035,  F^X:  (202)  326-3259. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Rule  6  of  the  Rules  and  Regulations 
under  the  Textile  Fiber  Products 
Identification  Act  ("Textile  Rules,"  16 
CFR  303.6)  requires  manufacturers  to 
use  the  generic  names  of  the  fibers 
contained  in  their  textile  fiber  products 
in  making  disclosures  of  the  fiber 
content  of  the  products.  Rule  7  (16  CFR 
303.7)  sets  forth  the  generic  names  and 
definitions  that  the  Commission  has 
established  for  synthetic  fibers.  Rule  8 
(16  CFR  303.8)  sets  forth  the  procedures 
for  establishing  new  generic  names. 

DuPont  submitted  its  application  in 
this  matter  to  the  Commission  on  March 
22, 1996,  and  has  provided  the 
Commission  with  additional 
information,  which  has  been  placed  on 
the  rulemaking  record.  DuPont  stated 
that  it  has  manufactured  a  fiber  known 
as  "Teflon  PTFE  fluorocarbon  fiber"  or 
"Teflon  fiber"  since  the  1950's  for 
industrial  applications,  but  that  it 
expected  to  begin  commercial  sales  of 
the  fiber  in  socks  beginning  in  late 
April,  1996.  DuPont  explained  that  it 
was  petitioning  the  Commission  to 
establish  a  new  name  and  definition  for 
its  fiber  in  its  new  use  because  none  of 
the  current  generic  fiber  definitions  in 
Rule  7  of  the  Textile  Rules  is 
appropriate  for  Teflon  fiber. 

After  an  initial  analysis,  on  Jime  25, 
1996,  the  Commission  announced  that  it 
has  issued  DuPont  the  designation  "DP 
0001"  for  temporary  use  in  identifying 
Teflon  PTFE  fluorocarbon  fiber  pending 
a  finql  determinations  as  to  the  merits 
of  the  application  for  a  new  generic 
name  and  definition. 

n.  Chonical  Composition  and  Ph3r8ical 
and  Chemical  Properties  of  Teflon 
PTFE  Fluorocaibon  Fiber 

DuPont  states  that  the  name  Teflon 
PTFE  fluorocarbon  fiber  can  be  used  to 
describe  fibers  made  from  the  following 
materials: 


PTFE    (CF2-CF2)n    where  "n"  is  the 
degree  of  polymerization,  usually 
around  50.000 
FEP    (CF2-CF2)n(CF{CF3}-CF2)m 
PFA    (CF2-CF2)n(CF{ORf}-CF2)m    in 
this  case,  Rf  represents  a 
perfluorinated  alkyl  group  bonded 
to  an  ether  oxygen,  which  hangs  off 
the  chain. 

DuPont  described  Teflon  PTFE 
fluorocarbon  fiber  generally  as 
inherently  low  friction,  water-resistant, 
flame-resistant,  and  low  modulus  (i.e., 
highly  resistant  to  deformation).  DuPont 
expects  the  initial  market  for  the  fiber  to 
be  sports  apparel  where  fabrics  from 
Teflon  fiber  and  blends  containing  it 
may  reduce  the  chance  of  skin  irritation 
and  may  have  other  desirable 
characteristics,  such  as  permanent 
water-  and  stain-resistance,  softer  hand, 
and  improved  comfort. 

DuPont  described  the  chemical 
characteristics  of  Teflon  PTFE 
fluorocarbon  fibers  and  the  base  resins 
used  to  make  the  fibers  as  follows: 

Teflon  PTFE  fluorocarbon  resins  and  fibers 
developed  by  DuPont  have  unusually  high 
thenno-chemical  resistance  and  display 
exceptionally  low  coefficients  of  friction.  The 
molecular  structure  of  Teflon  PTFE 
fluorocartran  consists  of  long  chains  of 
cartxjn  atoms  fully  saturated  by  fluorine 
atoms.  The  carbon-fluorine  bonds  are 
extremely  strong  and  the  carl)on-carl>on 
bonds  are  well-shielded  by  the  fluorine 
atoms  *  •  *.  Molecules  of  Teflon  PTFE 
fluorocarlx>n  are  electrically  neutral  and 
therefore  lack  the  strong  polar  forces  that 
bind  together  the  molecules  of  other  fibers 
such  as  nylon  or  cellulose.  However,  the 
extreme  reguianty  of  the  molecules  permits 
very  close  packing. 

Fibers  of  Teflon  are  processed  to  a  higher 
degree  of  molecular  orientation  than  their 
resin  counterpart.  Thus  the  stress-strain 
properties  and  resistance  to  cold  flow  of  the 
fiber  are  markedly  different  from  those  of  the 
resin  "  •  *.  Other  properties  of  the  fibers 
and  resins  are  essentially  identical. 

DuPont  summarized  the  stress-strain 
and  gross  properties  for  unbleached  ' 
Teflon  PTFE  fluorocarbon  fiber  as 
follows: 


Yam  denier  filaments  (dtex:  filaments) 


Stress-Strain  Properties* 


400-60  (440-60) 


Straight  Test: 

Tensile  strength,  psi  (MPa) 

Breaking  strength^  lbs  (N)  

Breaking  tenacity;  g/den.  (ct^l/tex) 

Elongation  at  br$$k,  % 

Initial  modulus,  ^en.  (cN/tex)  .... 
Loop  Test: 

Tensile  strength.:  psi  (Mpa)  

Breaking  strengthl  lbs  (N)  

Elongation  at  brdik,  % 


52,500  (359). 
1.7(7.6), 
2.0  (18). 
19. 
13.0(115). 

31.000(214). 

1.8(8.0). 

8.5. 
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Yam  denier  filaments  (dtex:  filaments) 


Thennal  Properties 


Shrinkage  after  30  minutes,  %: 

In  water  at  212'F  (lOCC) 

In  air  at  350'F  (IT/'C) _ 

Specific  heat,  caUg.'C{J/kg.K) 

Thermal  conductivity.  BTiiJh.tl.'.f  for  V 

Zero  strength  temperature",  °F  ("C)  

Gel  temperature,  °F  (°C)  _ 

Sublimation  rate,  %  weight  loss/hour: 
At  SM-F  (290'C) 

At  aoe'F  (43(rc) 


of  thickness  (W/m2.K  tor  1  cm  of  thickness) 


QerMral  Propertiw 


Specific  gravity  

Moisture  regain,  % 


•Stress-strain  properties  were  determined  on  an  "Instron"  tensile  tester  at  /CF  (21  "C),  65%  R.H. 
"Temperature  at  which  the  yam  breaks  under  a  toad  of  0.1  ^den.  (0.883  dM/tex). 


400-60  (440-60) 


2.5. 

6.0. 

025  (1.050). 

1.7  (3.8). 

590  (310). 

621  (327). 

0.0002. 
1.5. 


2.1 
0.0 


EhiPont  stated  that  the  coefficient  of 
friction  of  Teflon  PTFE  fluorocarbon 
fiber  is  the  lowest  of  all  known  fibers, 
and  that,  because  the  static  coefficient  of 
•friction  is  only  slightly  higher  than  the 
dynamic  value,  the  fiber  does  not 
exhibit  "stick-slip"  behavior,  which 
means  that  the  fiber  feels  very  smooth 
and  slippery  when  rubbed  between  the 
fingers,  rather  than  periodically 
catching  and  slipping.  DuPont  also 
asserted  that  its  fiber  is  the  most 
chemically  resistant  fiber  known,  being 
inert  to  such  reagents  as  boiling  sulfuric 
acid,  fuming  nitric  acid,  boiUng  aqua 
regie  (mixed  sulfuric  and  nitric  acids), 
and  boiling  (saturated)  sodium 
hydroxide.  In  this  connection,  DuPont 
added  that  the  only  known  solvents  for 
Teflon  fiber  or  resin  are  selected 
perfluorinated  organic  liquids  at 
temperatiu^s  above  570°F  (299°C). 

DuPont  also  stated  that  the  maximum 
temperature  to  which  Teflon  PTFE 
fluorocarbon  fiber  can  be  exposed  for 
long  periods  is  550"?  (aSB'C),  but  that 
the  fiber  can  tolerate  brief  exposures  to 
temperatures  as  high  as  600°F  (Sie'C). 
DuPont  asserted  that  continuous 
exposure  to  temperatures  below  400''F 
(204''C)  ordinarily  does  not  degrade  the 
fiber,  and  that  the  fiber  is  stable  over  a 
wide  range  of  temperatures.  According 
to  DuPont,  the  fiber  becomes  less 
ductile  at  extremely  low  temperatures 
and  softens  at  extremely  high 
temperatures,  and  that  adequate 
toughness  and  strength  are  available  for 
selected  uses  at  temperatures  as  low  as 
-  450^  ( -  268''C)  and  as  high  as  SSOT 

(zes^C). 

DuPont  asserted  that  Teflon  PTFE 
fluorocarbon  fiber  has  significant 
sunlight  and  weather  resistance, 
reporting  that  continuous  exposure  of 
the  fiber  to  direct  sunlight  and  weather 
for  three  years  in  Florida  resulted  in 


only  a  2%  measured  loss  in  yam- 
breaking  strength. 

m.  Invitation  To  Comment 

The  Conunission  is  soliciting 
comment  on  DuPont's  application 
generally,  and  on  whether  the 
application  meets  the  criteria  first 
announced  by  the  Commission  as  ^ 
grounds  for  granting  applications  for 
new  generic  names  on  Dec.  11, 1973,  at 
38  FR  34112,  and  later  clarified  and 
reaffirmed  on  Dec.  6, 1995,  60  FR  62353, 
and  again  on  May  23, 1997. 62  FR 
28343: 

First  Criterion:  The  fiber  for  which  a 
generic  name  is  requested  must  have  a 
chemical  composition  radically  different 
from  other  fibers,  and  that  distinctive 
chemical  composition  must  result  in 
distinctive  physical  properties  of  significance 
to  the  general  public. 

Second  Criterion:  The  fiber  must  be  in 
active  commercial  use  or  such  use  must  be 
immediately  foreseen. 

Third  Criterion:  The  granting  of  the  generic 
name  must  be  of  importance  to  the 
consuming  public  at  large,  rather  than  to  a 
small  group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
Government  agencies. 

The  Commission  also  requests 
comments  on  the  appropriateness  of  the 
fiber  name  and  definition  proposed 
below.  The  Commission  is  proposing 
the  generic  name  "fluoropolymer"  for 
EhiPont's  fiber.  DuPont  suggested 
"fluoropolymer"  so  the  fiber's  name 
would  be  consistent  with  all  other 
products  it  sells  under  the  brand  name 
"Teflon,"  and  because  the  name 
"fluoropol)mier"  is  already  well- 
established  in  association  with  its 
Teflon  PTFE  fluorocarbon  fiber. 

The  Commission  notes,  however,  that 
a  name  has  already  been  established  for 
this  type  of  fiber  by  the  International 
Organization  for  Standardization 


("ISO").  The  name— "fluorofibre"— is 
for  fibers  composed  of  linear 
macromolecules  made  from  aliphatic 
fluorocarbon  monomers.  The 
Commission  solicits  comment, 
therefore,  on  whether,  in  the  interests  of 
international  standardization  of  fiber 
terminology,  the  ISO  generic  name 
would  be  more  appropriate  than 
EhiPont's  suggested  name 
("fluoropolymer")  to  describe  fibers 
similar  to  EhiPont's  Teflon  PTFE 
fluorocarbon  fiber.  Because  the  ISO 
name — "fluorofibre" — is  spelled  with 
the  European  spelling  ("-fibre"),  rather 
than  the  U.S.  spelling  ("-fiber"),  the 
Commission  solicits  comment 
specifically  on  the  appropriateness  of  a 
generic  fiber  name  in  Rule  7  that  would 
allow  for  the  use  of  both  versions: 
"fluorofiber  or  fluorofibre." 

The  Commission  also  is  proposing  the 
following  definition  for  the  fiber,  with 
which  DuPont  is  in  agreement: 

A  manufactured  fiber  containing  at  least 
95%  of  a  long-chain  polymer  synthesized 
from  aliphatic  fluorocarbon  monomers. 

Before  deciding  whether  to  amend 
Rule  7,  the  Commission  will  consider 
any  comments  submitted  to  the 
Secretary  of  the  Commission  within  the 
above-mentioned  comment  period. 
Comments  that  are  submitted  will  be 
available  for  public  inspection,  in 
accordance  with  the  Freedom  of 
Information  Act.  5  U.S.C.  552,  and 
Commission  regulations,  16  CFR  4,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  at  the  Public 
Reference  Room,  Room  130,  Federal 
Trade  Commission,  6th  St.  & 
Pennsylvania  Ave.  NW,  Washington. 
D.C.  20580. 

IV.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 


amended  a: 
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regulatory  analysis  (5  U.S.C.  603-604) 
are  not  applicablia  to  this  proposal 
because  the  Comimission  believes  that 
the  amendment,  it  promulgated,  will  not 
have  a  significanjtjeconomic  impact  on 
a  substantial  nuitiber  of  small  entities. 
The  Commission  has  tentatively  reached 
this  conclusion  with  respect  to  the 
proposed  amendment  because  the 
amendment  would  impose  no 
additional  obligations,  penalties  or 
costs.  The  amendment  simply  would 
allow  covered  cohipanies  to  use  a  new 
generic  name  for!a  new  fiber  that  may 
not  appropriately  fit  within  ciurent 
generic  names  and  definitions.  The 
amendment  wouf^  impose  no 
additional  labeliiig  requirements. 

To  ensure  that  no  substantial 
economic  impact  is  being  overlooked, 
however,  the  Cornmission  requests 
public  comment  jcjn  the  effect  of  the 
proposed  amendinent  on  costs,  profits, 
and  competitiveness  of,  and 
employment  in,  4ikiall  entities.  After 
receiving  pubUc  cpmment,  the 
Commission  will  decide  whether 
preparation  of  a  final  regulatory 
flexibility  analysis  is  warranted. 
Accordingly,  based  on  available 
information,  the  Qommission  certifies, 
pursuant  to  the  Bagulatory  Flexibility 
Act  (5  U.S.C.  605ftl)),  diat  the  proposed 
amendment,  if  piiqmulgated,  would  not 
have  a  significant  {economic  impact  on 
a  substantial  num^r  of  small  entities. 

V.  Paperwork  Reiduction  Act 

This  proposed  cttnendment  does  not 
constitute  a  "collaction  of  information" 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  1041413, 109  Stat.  163)  and 
its  implementing, ifegulations.  (5  CFR 
1320  et  seq.)  The  collection  of 
information  imposed  by  the  procedures 
for  establishing  g^fieric  names  (16  CFR 
303.8)  has  been  submitted  to  OMB  and 
has  been  assigned  bontrol  number  3084- 
0101.  I 

List  of  Subjects  iii  ^6  CFR  Part  303 

Labehng,  Textile,  Trade  practices. 

VI.  Proposed  Amendments 

Accordingly,  th^  Commission 
proposes  that  16  CFR  Part  303  be 
amended  as  follows: 

PART  303— RULE8  AND 
REGULATIONS  M^OER  THE  TEXTILE 
FIBER  PRODUCTS  IDENTIFICATION 
ACT 

1.  The  authority  Icitation  for  part  303 
continues  to  readl^  follows: 


Authority:  15  U.S-C-  70  et  seq. 

2.  It  is  propose<^  that  a  new  paragraph 
(x)  be  added  to  §  ^03.7,  to  read  as 
follows: 


S  303.7    Qeneric  name*  and  definitions  for 
manufactured  fibers. 

(x)  Fluoropolymer.  A  manufactured 
fiber  containing  at  least  95%  of  a  long- 
chain  polymer  synthesized  from 
aliphatic  fluorocarbon  monomers. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 

[FR  Dor.  98-101  Filed  1-5-98;  8:45  am] 
BILLINQ  OOOE  tTSO-OI-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  303 

Rules  and  Ragulations  Under  the 
Textile  Fiber  Products  Identification 
Act 

agency:  Federal  Trade  Commission. 
ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  ("Commission")  solicits 
comments  as  to  whether  to  amend  Rule 
7  of  the  Rules  and  Regulations  Under 
Ae  Textile  Fiber  Products  Identification 
Act  (16  CFR  303.7)  to  designate  a  new 
generic  fiber  name  and  establish  a  new 
generic  fiber  definition  for  a  fiber 
manufactured  by  BASF  Corporation 
("BASF"),  of  Mt.  Olive,  New  Jersey. 
BASF  requested  that  the  Commission 
establish  the  name  "melamine"  for  the 
fiber,  which  it  designates  by  the 
registered  name  "Easofil." 

DATES:  Comments  will  be  accepted 
through  March  23, 1998. 

ADDRESSES:  Comments  should  be 
submitted  to:  Office  of  the  Secretary, 
Federal  Trade  Commission,  Rocun  159, 
Sixth  St.  &  Pennsylvania  Ave.,  NW, 
Washington  DC,  20580.  Comments 
should  be  identified  as  "16  CFR  Part 
303— Textile  Rule  7  Comment— 
P974228." 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC.  20580; 
(202)  326-3035.  FAX:  (202)  326-3259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Rule  6  of  the  Rules  and  Regulations 
imder  the  Textile  Fiber  Products 
Identification  Act  ("Textile  Rules."  16 
CFR  303.6)  requires  manufacturers  to 
use  the  generic  names  of  the  fibers 
contained  in  their  textile  fiber  products 
in  making  required  disclosures  of  the 
fiber  content  of  the  products.  Rule  7  (16 
CFR  303.7)  sets  forth  the  generic  names 
and  definitions  that  the  Commission  has 
established  for  s)mthetic  fibers.  Rule  8 


(16  CFR  303.8)  sets  forth  the  procedures 
for  establishing  new  generic  names. 

BASF  submitted  its  application  in  this 
matter  to  the  Commission  on  March  22, 
1996.  Since  then,  BASF  has  submitted 
additional  information  at  the  request  of 
the  Commission's  staff.  The  application 
and  related  materials  have  been  placed 
on  the  rulemaking  record.  BASF  stated 
that  Basofil  fiber,  which  is  mostly  used 
in  combination  with  other  heat-  and 
flame-resistant  fibers,  is  intended  for 
use  in  applications  where  heat  and 
flame  resistance  and  low  flammabiUty 
are  vital,  including  fire-blocking  fabrics, 
protective  apparel  and  heat-insulating 
fabrics.  BASF  stated  that,  because  the 
unique  chemistry  of  Basofil  fiber  is 
inadequately  described  under  the 
existing  generic  names  listed  in  the 
Textile  Rules,  a  new  generic  name  and 
definition  should  be  established. 

After  an  initial  analysis,  on  Jime  25, 
1996,  the  Commission  issued  BASF  the  .. 
designation  "BC  0001"  for  temporary 
use  in  identifying  Basofil,  pending  a 
final  determination  as  to  the  merits  of 
the  application  for  a  new  generic  name. 

n.  Cberaical  compo«tion  and  Physical 
and  Chemical  Properties  of  BASFs 
Fiber 

In  its  petition  and  other  materials, 
BASF  described  Basofil  as  a  fiber  that, 
because  of  its  unique  melamine- 
formaldehyde  chemistry,  is  especially 
suited  for  applications  in  which  heat 
and  flame  resistance  are  needed.  BASF 
intends  the  fiber  to  be  used  in  the 
manufacture  of  heat-  and  flame-resistant 
textile  products,  like  fire-blocking 
fabrics,  gloves  and  aprons  and  other 
protective  apparel,  and  filters  for  use  in 
high-temperature  applications.  BASF 
described  Basofil  chemically  as  follows: 

The  product  is  a  fiber  made  &om  a 
condensation  polymer  of  melamine 
derivatives  and  formaldehyde  •  *  *.  In  the 
condensation  reaction,  raethylol  compounds 
are  formed  which  then  react  with  one 
another  to  form  a  three-dimensional  structure 
of  methylene  ether  and  methylene  bridges. 

The  chemical  composition  of  Basofil  fiber 
is  based  upon  a  three-dimensional  cross 
linked  structure  containing  methylene  links, 
such  as  (Melamine-NH-CHz-NH-Melamine) 
and  dimethylene  ether  links  such  as 
(Melamine-NH-CHr-O-CHzNH-Melamine). 
The  melamine  can  also  be  modified  to 
contain  hydroxy!  groups. 

The  network  structure  of  Basofil  fiber 
provides  the  characteristics  found  in 
melamine-based  resins — heat  stability, 
solvent  resistance,  and  low  flammabiUty. 

BASF  stated  that  Basofil  combines  fire 
protection  and  heat  stabiUty  with  good 
chemical,  hydrolysis  and  ultraviolet 
resistance,  and  that  the  fiber,  which  is 
white  and  dyeable,  can  be  processed  on 
standard  textile  manufacturing 
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equipment  for  the  production  of  woven, 
knitted,  and  nonwoven  fabrics. 

BASF  asserted  that  BasoHl's  most 
outstanding  physical  properties  are  its 
high  Limiting  c5xygen  Index  (LOI),  low 
thermal  conductivity,  heat  dimensional 
stability,  and  the  fact  that  it  does  not 
shrink,  melt  or  drip  when  exposed  to  a 
flame.  BASFprovided  the  following 
table  to  describe  the  most  important 
physical  properties  of  Basofil: 


Fiber  Denief .  nominal 

2.5,  variable. 

Staple  Length,  nom»- 

2  inch,  variable. 

nai. 

Density  

1.4g/cm3. 
1.8  ^denier. 

Tenacity,  nominal 

Elongation  at  Break, 

12%. 

nominal. 

Moisture  Regain, 

5%. 

@23''C  &  65%  RH. 

Limiting  Oxygen 

32. 

Index  (LOI). 

Continuous  Use  Tem- 

200'C (392»F) 

perature. 

Maximum  Use  Tem- 

260»0-37a'C 

perature. 

(500''F-698»F). 

Hot  Air  Shrinkage,  1 

<1%. 

hr  @  200«C(392«F). 

BASF  tested  an  18  oz/yd*  woven 
Basofil  fabric  sample  for  tensile  strength 
and  elongation  at  break,  after  a  12-hour 
exposure  in  water  at  room  temperature 
and  reconditioned  in  dry  air,  in 
accordance  with  European  test  method 
DIN  53  857  using  samples  50  mm  wride 
ard  an  extension  rate  of  100  mm/min. 
The  results  indicated  that  there  was 
little  effect  on  tensile  properties 
(breaking  strength  @  225  lbs.  dry  and 
214  lbs.  after  immersion:  breaking 
elongation  @  20%  for  both). 

BASF  evaluated  the  chemical 
resistance  of  the  same  Basofil  fabric  in 
various  solvents,  acides  and  basis.  The 
fabric  was  exposed  to  the  test  medium 
for  28  days  at  room  temperature  and 
then  washed  and  tested  wet  to  measure 
tensile  strength  loss  after  exposure.  The 
results  showed  that  Basofil  fiber  is 
resistant  to  many  solvents  and  to 
hydrolysis,  is  extremely  resistant  to 
alkalis  and  has  some  resistance  to  acids. 

BASF  exposed  fabric  samples  to 
elevated  temperatures  and  then  tested 
them  at  room  temperature  for  breaking 
strength.  The  results  indicated  minimal 
change  in  tensile  properties.  BASF  also 
directly  measured  the  tensile  strength  at 
temperatiues  up  to  200''C.  The  fabric 
was  treated  for  one  hour  at  the  test 
temperature  and  measured  for  tensile 
strength.  Again,  the  results  showed  little 
change  in  tensile  strength. 

BASF  conducted  several  tests  of 
Basofil  fabric  samples  to  evaluate 
flammability.  ignitability,  flame  spread, 
the  secondary  effects  of  fire  and  heat 


release,  and  smoke  toxicity.  BASF  tested 
a  sample  of  18  oz/yd^  woven  Basofil 
fabric  in  accordance  with  ASTM  E662- 
79/BSS  7239  and  analyzed  smoke  and 
gas  samples  taken  four  minutes  after  the 
onset  of  smoldering.  The  results  showed 
that  Basofil  fiber  was  well  under  Federal 
Aviation  Administration  requirements 
(important  because  an  early  use  of 
Basofil  was  as  a  fire-retardant  material 
in  airplanes).  The  specific  optical 
density  of  the  smoke,  according  to  the 
test,  was  25  (Ds)  after  4  ipinutes  flaming. 
A  Ds  value  less  than  200  is  required  to 
pass  FAA  standards.  BASF's  results  of 
a  12-second  vertical  flam»test 
(according  to  Federal  Aviation 
Regulation  25.853/FTM  191-5903) 
showed  that  Basofil  fabric  also  meets 
FAA  requirements  in  this  regard.  gASF 
measured  the  Thermal  Protective 
Performance  (TPP)  of  the  same  BasofiU 
fabric,  according  to  NFPA  1971.  The 
results  were  a  single  fabric  layer  TPP  of 
27  at  a  heat  flux  of  2  cal/cm^-sec. 
In  additional  materials,  BASF 
provided  the  Commission  with  infrared 
spectrum  information,  x-ray  diffraction 
results,  and  fiber  and  fabric  samples. 

ni.  Invitation  To  Comment 

The  Commission  is  soliciting 
comment  on  BASF's  application 
generally,  and  on  whether  the 
application  meets  the  criteria  (discussed 
below)  that  the  Commission  first 
announced  at  38  FR  34112  (Dec.  11, 
1973)  as  grounds  for  the  granting  of 
petitions  for  new  generic  names,  and 
later  clarified  and  reaffirmed  on 
December  6, 1995.  60  FR  62353.  and 
again  on  May  23, 1997.  62  FR  28343. 
BASF  has  contended  that  its  petition 
meets  these  criteria. 

First  Criterion:  The  fiber  for  which  a 
generic  name  is  requested  must  have  a 
chemical  composition  radically  different 
from  other  fibers,  and  that  distinctive 
chemical  composition  must  result  in 
distinctive  physical  properties  of  significance 
to  the  general  public. 

According  to  BASF,  the  Basofil  fiber 
is  based  upon  unique  melamine 
chemistry  that  tresults  in  a  fiber  wdth 
significant  heat  and  flame  resistance. 
BASF  asserted  that  the  granting  of  a 
generic  name  and  definition  for  Basofil 
is  necessary  to  enable  consumers 
seeking  ^gh  heat  and  flame  resistance 
to  identify  those  textile  fiber  products 
containing  Basofil. 

Second  Criterion:  The  fiber  must  be  in 
active  commr  .cial  use  or  such  use  must  be 
immediately  foreseen. 

BASF  stated  that  it  has  begun  to 
import  Basofil  fiber  and  to  market  the 
fiber  to  potential  end  users.  At  the  time 
of  its  petition.  BASF  was  in  the  process 


of  building  a  plant  in  Enka,  North 
Carolina,  capable  of  producing 
approximately  3.6  million  pounds  of 
Basofil.  Counsel  for  BASF  has  informed 
the  Commission  that  the  plant  is 
currently  operational. 

Third  Criterion:  The  granting  of  the  generic 
name  must  be  of  importance  to  the 
consuming  public  at  large,  rather  than  a 
small  group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
Government  agencies. 

BASF  ai^ed  that,  because  of  the 
importance  of  heat  and  flame  resistance 
to  many  fiber  products,  both  industrial 
and  consiuner,  the  Commission's 
granting  of  the  generic  name  is  of 
importance  to  the  general  public. 

The  Commission  also  requests 
comments  on  the  appropriateness  of  the 
fiber  name  definition  proposed  by 
BASF.  Maintaining  that  the  key  to 
Basofil  chemistry  is  the  melamine- 
aldehyde  cross-linkage,  BASF  proposed 
the  generic  name  "melamine,"  with  the 
following  corresponding  definition: 

A  manufactured  fiber  in  which  the  fitwr 
forming  substance  is  a  synthetic  polymer 
composed  of  at  least  50%  by  weight  of  a 
cross-linked  melamine  polymer. 

BASF  explained  that  the  unusually 
low  (50%)  threshold  for  the  principal 
element  of  the  fiber  (the  cross- linked 
melamine  polymer)  in  the  definition  is 
based  on  the  possibility  that  Basofil  may 
be  modified  in  the  future  to  contain 
other  components  typically  foimd  in 
fiber  formulations,  such  as  dispersing 
aids,  fillers,  flame  retardants.  heat  or 
light  stabilizers,  optical  modifiers,  etc. 
BASF  provided  an  example  of  such  a 
formulation: 
50%  melamine  fiber 
5%  pigment 

5%  pigment  dispersing  aid 
15%  flame  retardant 
5%  light  or  heat  stabilizer 
20%  organic  filler 

BASF  continued: 

Original  fiber  properties  could  change  in 
some  cases.  For  example,  initial  tenacity  and 
elongation  may  drop.  In  other  cases,  original 
properties  may  not  change,  but  fastness 
properties  may  improve,  as,  for  example, 
with  the  addition  of  a  stabilizer.  In  other 
instances,  the  change  may  only  be  in 
appearance,  as  with  the  addition  of  a 
pigment. 

Before  deciding  whether  to  amend 
Rule  7.  the  Commission  will  consider 
any  comments  submitted  to  the 
Secretary  of  the  Commission  within  the 
above-mentioned  comment  period. 
Comments  that  are  submitted  will  be 
available  for  public  inspection,  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and 
Commission  regulations,  16  CTR  4,  on 
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normal  business  ^ys  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  at  the  Public 
Reference  Room,  Room  130,  Federal 
Trade  Ck>mmissio]k;  6th  St.  & 
Pennsylvania  Aval.  NW.  Washington, 
D.C.  20580. 

IV.  Regulatory  Fl^sibiUty  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  (5  U.S.C.  663-604) 
are  not  applicable  to  this  proposal 
because  the  Comnflssion  believes  that 
the  amendment,  ifj  promulgated,  will  not 
have  a  significaiU  M^onomic  impact  rai 
a  substantial  niunber  of  small  entities. 
The  Commission  has  tentatively  reached 
this  conclusion  wiih  respect  to  the 
proposed  amendment  because  the 
amendment  would  Impose  no 
additional  obligations,  penalties  or 
costs.  The  amendcfi^nt  simply  would 
allow  covered  comi^anies  to  use  a  new 
generic  name  for  a  ikew  fiber  that  may 
not  appropriately  fit  within  current 
generic  names  andj  definitions.  The 
amendment  would  impose  no 
additional  labeling  |equirements. 

To  ensure  that  not  substantial 
economic  impact  iiibeing  overlooked, 
however,  the  Coimnission  requests 
public  comment  oi^jthe  effect  of  the 
proposed  amendmept  on  costs,  profits, 
and  competitivene^  of,  and 
employment  in,  small  entities.  After 
receiving  pubUc  comment,  the 
Commission  will  decide  whether 
preparation  of  a  filial' regulatory 
flexibility  analysis  ji^  warranted. 
Accordingly,  based  On  available 
information,  the  Cdtunission  certifies, 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  that  the  proposed 
amendment,  if  promulgated,  would  not 
have  a  significant  eponomic  impact  on 
a  substantial  number  of  small  entities. 

V.  Paperwork  Red«Ction  Act 

This  proposed  amendment  does  not 
constitute  a  "collection  of  information" 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-:^|,  109  Stat.  163)  and 
its  implementing  rejgulations.  (5  CFR 
1320  et  seq.)  The  collection  of 
information  imposaci  by  the  procedures 
for  establishing  genjeric  names  (16  CFR 
303.8)  has  been  subinitted  to  OMB  and 
has  been  assigned  control  number  3084- 
0101.  I 

[IB  I 


PART  303— RULES  AND 
REGULATIONS  UNDER  THE  TEXTILE 
RBER  PRODUCTS  IDENTIFICATION 
ACT 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  70e(c)  et  seq. 

2.  It  is  proi}osed  that  a  new  paragraph 
(w)  be  added  to  §  303.7,  to  read  as 
follows: 

{303.7    Qanerie  name*  and  definitions  for 
manufactured  fibers. 


(w)  Melamine.  A  manufactiued  fiber 
in  which  the  fiber-forming  substance  is 
a  synthetic  polymer  composed  of  at 
least  50%  by  weight  of  a  cross-linked 
melamine  polymer. 

By  direction  of  the  Conunission. 
Benjamin  L  Bemun, 
Acting  Secretary. 
(PR  Doc.  98-100  Filed  2-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

ITCFRCtiapterll 

[fMeaae  Nos.  33-7491, 34-39496. 35-26806, 
39-2360. 10-22978,  IA-1090;  RIe  Na  S7- 
34-97] 

List  Of  Rui08  To  B«  R«vlew«d  Pursuant 
to  the  Regulatory  Flexibility  Act 

aqbicy:  Securities  and  Exchange 

Commission. 

ACnON:  Publication  of  list  of  rules 

scheduled  for  review. 


List  of  Subjects  in 

Labeling,  Textile, 
VI.  Proposed  Amei 


I  CFR  Part  303 

I 

I'rade  practices. 
ents 


Accordingly,  the  Commission 
proposed  that  16  CFR  Part  303  be 
amended  as  follows^ 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  today  pubUshing  a  list  of 
rules  to  be  reviewed  pursuant  to  Section 
610  of  the  Regulatory  Flexibility  Act. 
The  list  is  published  to  provide  the 
public  with  notice  that  tiiese  rules  are 
scheduled  for  review  by  the  agency  and 
to  invite  public  comment  on  them. 
DATES:  Public  cranments  are  due  by 
January  31, 1998. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Room  6184,  Stop 
6-9,  Washington.  D.C.  20549.  All 
submissions  should  refer  to  File  No.  S7- 
34-97.  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Inference  Room. 
Room  1026.  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  H.  Sullivan,  Offi(^  of  the  General 
Counselr^Seciuities  and  Exchange 
Commission  202-942-0954. 


SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  ("RFA") 
codified  at  5  U.S.C.  600-611  requires 
agencies  to  review  rules  which  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
every  ten  years.  The  purpose  of  the 
review  is  "to  determine  whether  such 
rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded  *  *  •  to  minimize  any 
significant  economic  impact  of  the  rules 
upon  a  substantial  niunber  of  such  small 
entities"  (5  U.S.C.  610(a)). 

The  RFA  sets  forth  specific 
considerations  that  must  be  addressed 
in  the  review  of  each  rule: 

•  the  continued  need  for  the  rule; 

•  the  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public; 

•  the  complexity  of  the  rule; 

•  the  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

•  the  length  of  time  since  the  rule  has   ' 
been  evaluated  or  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  rule  (5  U.S.C.  610(c)). 

The  Securities  and  Exchange 
Commission,  as  a  matter  of  policy, 
reviews  all  rules  which  it  publishes 
notice  and  comment  for  compliance 
with  the  RFA.  Piusuant  to  the  RFA,  the 
rules  and  forms  listed  below  are 
scheduled  for  review  by  staff  of  the 
Commission  during  the  next  twelve 
months.  The  rules  are  grouped 
according  to  which  Division  or  Office  of 
the  Commission  will  review  each  rule: 

Rule  To  Be  Reviewed  by  the  Office  of 
the  Chirf  Accountant 

Title:  Article  10  of  Regulation  S-X 
(Interim  Financial  Statements). 

Citation:  1 7  CFR  210.10. 

Authority:  15  U.S.C.  77f,  77g,  77s(a). 
77aa(25),  77a(26).  78/,  78m,  78o(d), 
78w(a),  79e(b),  79n,  79t(a),  80a-8.  and 
8pa-29. 

Rule  To  Be  Reviewed  by  the  Division  of 
Corporation  Finance 

Title:  Rule  701  (Exemption  for  ofiiars 
and  sales  of  securities  pursuant  to 
certain  compensatory  benefit  plans  and 
contracts  relating  to  compensation). 

Qtotion;  17  CFR  230.701. 

Authority:  15  U.S.C.  77a  et  seq. 

Rule  To  Be  Reviewed  by  the  Division  of 
Market  Regulation 

Title:  Rule  10b-21(T)  (Short  sales  in 
connection  with  a  public  offering). 

Citation:  17  CFR  240.10b-2irT]i. 

Authority:  15  U.S.C.  77c,  77d,  77g, 
77j,  77s,  77eee,  77ggg,  77nnn,  77888, 
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77tt.  78c,  78d.  78i,  787,  78in,  78n.  78o. 
78p.  78s,  78w.  78x.  78/(d),  79q,  80e-20, 
80e-23.  80e-29,  80b-3,  80b-4  and  80b- 
11. 

Rules  and  Forms  to  be  Reviewed  by  the 
Division  of  Investment  Management 

Title:  Rule  482  (Advertising  by  an 
investment  company  as  satisfying 
requirements  of  section  10). 

Citation:  17  CFR  2^.482. 

Authority:  15  U.S.C.  77j{b)  and  77s(a). 

Title:  Rule  601  (Definitions  of  terms 
used  in  §§  230.601  to  230.610a). 

Citation:  17  CFR  230.601. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  602  (Securities  exempted). 

Citation:  17  CFR  230.602. 

Authority:  15  U.SX:.  77c(c)  and  77s(a). 

Title:  Rule  603  (Amount  of  securities 
exempted). 

Citofion:  17  CFR  230.603. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  604  (Filing  of  notification 
on  Fonn  1-E). 

Citation:  17  CFR  230.604. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  605  (Filing  and  use  of  the 
offering  circular).     * 

QYafJon.- 17  CFR  230.605. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  606  (Offering  not  in  excess 
of  $100,000). 

Citation:  17  CFR  230.606. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  607  (Sales  material  to  be 
filed). 

Citation:  17  CFR  230.607. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  608  (Prohibition  of  certain 
statements). 

Citation:  17  CFR  230.608. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  609  (Reports  of  sales 
hereunder). 

Citation:  17  CFR  230.609. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  610  (Suspension  of 
exemption). 

Citation:  17  CFR  230.610. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  610a  (Schedule  A: 
Contents  of  offering  circular  for  small 
business  investment  companies; 
Schedule  B:  Contents  of  offering  circular 
for  business  development  companies). 

Citation:  17  CFR  230.610a. 

Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Form  1-E  (Notification  under 
Regulation  E). 

Citation:  17  CFR  239.200. 

Authority:  15  U.S.C.  77c(b)  and  77c(c) 
and  15  U.S.C.  80a-37. 

Title:  Form  2-E  (Report  of  sales 
pursuant  to  rule  609  of  Regulation  E). 

Cjta^on;  17  CFR  239.201. 


Authority:  15  U.S.C.  77c(c)  and  77s(a). 

Title:  Rule  34b-l  (Sales  literature 
deemed  to  be  misleading). 

Citation:  17  CFR  270.34b-l. 

Authority:  15  U.S.C.  80a-24(b). 

Title:  Rule  0-5  (Procedure  with 
respect  to  applications  and  other 
matters)  Formeriy  designated  rule  M-5; 
renamed  rule  0-5  on  August  29,  1973. 
-     Citation:  1 7  CFR  270.0-5. 

Authority:  15  U.S.C.  80a-6(c)  and 
80a-37(a). 

Title:  Rule  2a41-l  (Valuation  of 
standby  commitments  by  registered 
investment  companies). 

Citation:  1 7  CFR  270.2a41-l . 

Authority:  15  U.S.C.  80a-6(c),  80a- 
22(c),  and  80a-37(a). 

Title:  Form  N-23C-1  (Statement  by 
registered  closed-end  investment 
company  with  respect  to  purchases  of 
its  own  seciuities  pursuant  to  Rule  23c- 
1  during  the  last  calendar  month). 

Citation:  17  CFR  274.201. 

Authority:  15  U.S.C.  80a-23(c)(3)  and 
80a-37(a). 

Title:  Form  N-18F-1  (Notification  of 
election  pursuant  to  Rule  18f-l  under 
the  Investment  Company  Act). 

Citation:  17  CFR  274.51. 
Authority:  15  U.S.C.  80a-6(c)  and 
80a-37(a). 

Title:  Form  N-17D-1  (Report  filed  by 
small  business  investment  company 
(SBIC)  registered  under  the  Investment 
Company  Act  of  1940  and  an  affiliated 
bank,  with  respect  to  investments  by  the 
SBIC  and  the  bank,  submitted  pursuant 
to  paragraph  (d)(3)  of  §270.17d-l  of  this 
chapter). 

Citation:  17  CFR  274.200. 

Authority:  15  U.S.C.  80a-17(d)  and 
80a-37(a). 

Title:  Form  N-27D-1  (Accounting  of 
segregated  trust  account). 

Citation:  17  CFR  274.127d-l. 

Authority:  15  U.S.C.  80a-27(d),  80a- 
27(f).  80a-38(a)  and  15  U.S.C.  6(c). 

Title:  U-3A-2  (Annual  reports 
pursuant  to  Rule  2  for  exempt  holding 
companies  which  are  intrastate  or 
predominantly  operating  companies). 

Citation:  17  CFR  259.402. 

Authority:  15  U.S.C.  79e,  79f,  79g.  79j. 
791,  79m,  79n  and  79t. 

Title:  U-5-S  (Annual  reports  filed 
under  section  5(c)  of  the  Act). 

Citation:  17  CFR  259.5s. 

Authority:  15  U.S.C.  79e.  79f,  79g,  79j, 
791.  79m,  79n  and  79t. 

Title:  U-5-A  (Notification  or 
registration  filed  under  section  5(a)  of 
the  Act). 

Citation:  17  CFR  259.5a. 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j, 
791.  79m.  79n  and  79t. 

Title:  U-5-B  (Registration  statement 
filed  under  section  5(b)  of  the  Act). 


Citation:  17  CFR  259.5b. 
Authority:  15  U.S.C.  79e.  79f.  79g,  79j, 
791,  79m.  79n  and  79t. 

Title:  U-1  (Application  or  declaration 
under  the  Public  Utility  Holding 
Company  Act  of  1935). 

Citatfo/i;  17  CFR  259.101. 

Authority:  15  U.S.C.  79f  and  79g. 

Title:  Rule  1  (Registration). 

Citation:  1 7  CFR  250. 1 . 

Authority:  15  U.S.C.  79c.  79f(b), 
79i(c)(3)  and  79t. 

Title:  Rule  2  (Exemption  of  holding 
companies  which  are  intrastate  or 
predominantly  operating  companies). 

Citation:  17  CFR  250.2. 

Authority:  15  U.S.C.  79i. 

Title:  Rule  3  (Exemption  of  certain 
banks). 

Citation:  1 7  CFR  250.3. 

Authority:  15  U.S.C.  79i. 

Title:  Rule  4  (Exemption  of  certain 
brokers,  dealers  and  imderwriters). 

Citation:  17  CFR  250.4. 

Authority:  15  l)!S.C.  79i. 

Title:  Rule  5  (Exemption  of  certain 
foreign  holding  companies). 

Citation:  17  CFR  250.5 

Authority:  15  U.S.C.  79c. 

Title:  Rule  6  (Termination  of 
exemptions). 

Citat/on;  17  CFR  250.6. 

Authority:  15  U.S.C.  79c. 

Title:  Rule  8  (Exemption  of 
subsidiaries  subject  to  jurisdiction  of 
Interstate  Commerce  Commission). 

Citation:  17  CFR  250.8. 

Authority:  15  U.S.C.  79i. 

Title:  Rule  10  (Effect  of  certain 
exemptions). 

Citation:  17  CFR  250.10. 

Authority:  15  U.S.C.  79b,  79d,  79e  and 
79c. 

Title:  Rule  11  (Certain  acquisitions  by 
affiliates  exempted  from  section  9(a)(2j). 

Citation:  17  CFR  250.11. 

Authority:  15  U.S.C.  79d.  79e.  79i  and 
77b. 

Title:  Rale  12  (Exemption  of  certain 
public  utility  cwnpanies  from  the 
definition  of  subsidiary  companies  of 
holding  companies). 

Citation:  17  CFR  250.12. 

Authority:  15  U.S.C.  79i. 

Title:  Rule  23  (Procedure  applicable  to 
certain  applications  and  declarations). 

Citation:  17  CFR  250.23. 

Authority:  15  U.S.C.  79f.  79i.  79j.  79g 
and  791. 

Title:  Rule  24  (Terms  and  conditions 
applicable  to  declaration  and  orders 
granting  applications).  _ 

Citation:  1 7  CFR  250.24. 

Authority:  15  U.S.C.  79f  and  79i, 

Title:  Rule  25  (Answers). 

Citation:  17  CFR  250.25. 
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Authority:  15  U^.C.  79t 

Title:  Rule  26  (Fli^ancial  statement 
and  recordkeeping  requirements  for 
registered  holding  companies  and 
subsidiaries).  i 

Citation:  17  CFR  250.26. 

Authority:  15  U.$.C.  79e,  79f,  79j,  791, 
79m,  79n.  79q  and  p9t. 

Title:  Rule  27  (atssification  accounts 
prescribed  for  utility  companies  not 
already  subject  thereto). 

Citation:  17  CFR  250.27. 

Authority:  15  U.8.C.  79e.  79f,  79j.  791, 
79m,  79n,  79q  and  79t. 

Title:  Rule  28  (Inconsistent  financial 
statements). 

Citation:  17  CFR^50.28. 

Authority:  15  U.iS.C.  79n. 

Title:  Rule  47  (EJoemption  of  public 
utility  subsidiaries  as  to  certain 
seciuities  issued  to  the  Rural 
Electrification  Administration). 

Citation:  17  CFR  250.47. 

Authority:  15  U.fiLC.  79m. 

Title:  Rule  48  (Certain  exemptions  in 
connection  with  appliance  sales  and 
loans  to  officers  or  employees). 

Citation:  17  CFR250.48. 

Authority:  15  U.S.C.  79i,  79f,  79e(b), 
79i(c)  and  79m. 

Title:  Rule  49  (C?rtain  exemptions 
granted  to  non-utiUiy  subsidiaries). 

Citation:  17  CFR[250.49. 

Authority:  15  U.SlC.  79f.  79b  and  79i. 

Title:  Rule  51  (Acquisitions  pursuant 
to  preliminary  agreements  and 
invitation  for  tenders). 

Citation:  17  CFR'i50.51. 

Authority:  15  U.$|C.  79i. 

Title:  Rule  60  (Kfeaning  of  word 
"authorization"),   j  I 

Citation:  17  CFR|i50.60. 

Authority:  15  U.SJC.  79k  and  791. 

Title:  Rule  61  (Sdjicitations  other  than 
in  connection  withj  k  reorganization  or 
transaction  which  is  the  subject  of  an 
application  or  declu-ation). 

Citation:  17  CFRi^50.61. 

Authority:  15  U.ix:.  78n." 

Title:  Rule  62  (Stjficitations  in 
connection  with  reorganization  of 
transaction  which  ii  the  subject  of  an 
application  or  declaration). 

Citation:  17  CFRja50.62. 

Authority:  15  U.SJC.  79b. 

Title:  Rule  70  (Exemptions  from . 
section  17(c)  of  the  Public  Utility 
Holding  Company  ^ct). 

Citation:  17  CFR  250.70. 

Authority:  15  U.^.C.  79q(c),  79t(a), 
79f(c),  79g,  79d  and  79t. 

Title:  Rule  0-2  (C  consent  to  service  of 
process  to  be  furnisSted  by  non-resident 
investment  adviseri  land  by  non-resident 
investment  general  partners  or 
managing  agents  of  investment 
advisers). 


Citation:  17  CFR  275.0-2. 

Authority:  15  U.S.C.  80b-ll. 

Title:  Form  4-R  (Irrevocable 
appointment  of  agent  for  service  of 
process,  pleadings  and  other  papers  by 
individual  non-resident  investment 
adviser). 

Citation:  17  CFR  279.4. 

Authority:  15  U.S.C.  80b-ll. 

Title:  Form  5-R  (Irrevocable 
appointment  of  agent  for  service  of 
process,  pleadings  and  other  papers  by 
corporation  non-resident  investment 
adviser). 

Citation:  17  CFR  279.5. 

Authority:  15  U.S.C.  80b-ll. 

Title: Form-&-R  (Irrevocable 
appointment  of  agent  for  service  of 
process,  pleadings  and  other  papers  by 
partnership  non-resident  investment 
adviser). 

Citation:  17  CFR  279.6. 

Authority:  15  U.S.C.  80b-ll. 

Title:  Form  7-R  (Irrevocable 
appointment  of  agent  for  service  of 
process,  pleadings  and  other  papers  by 
non-resident  general  partner  of  an 
investment  adviser). 

Citation  17  CFR  279.7. 

Authority:  15  U.S.C.  80b-ll. 

The  Commission  invites  public 
comment  on  both  the  list  and  the  rules 
to  be  reviewed. 

Dated:  December  29, 1997. 

By  the  Commission. 
Margaret  H.  McFarland,  r 

Depu  ty  Secretary. 

(FR  Doc.  98-157  Filed  1-5-98;  8:45  am) 
BILUNG  COOE  W10-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 21 755-07] 
RIN  1545^V86 

Reorganizations;  Nonqualified 
Preferred  Stock 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  and  Treasury 
Department  are  issuing  a  temporary 
regulation  under  section  356(e)  of  the 
Internal  Revenue  Code  (Code)  relating  to 
the  receipt  of  nonqualified  preferred 
stock  in  certain  exchanges.  The 
temporary  regulation  provides  guidance 


on  when  nonqualified  preferred  stock 
(as  defined  in  section  351(g)(2))  will  not 
be  treated  as  stock  or  securities  for 
purposes  of  sections  354,  355,  and  356. 
The  guidance  also  addresses  the 
treatment  of  the  receipt  of  a  right  to 
acquire  nonqualified  preferred  stock. 
The  temporary  regulation  provides  that 
in  certain  circumstances  the  terms  stock 
and  securities  will  not  include 
nonqualified  preferred  stock,  or  a  right 
to  acquire  such  stock,  when  received  in 
exchange  for  stock  or  rights  to  acquire 
stock.  The  text  of  the  temporary 
regulation  also  serves  as  the  text  of  this 
proposed  regulation.  This  dociunent 
also  provides  notice  of  a  public  hearing 
on  this  proposed  regulation. 

DATES:  Written  comments  must  be 
received  by  April  6, 1998.  Requests  to 
appear  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  May  5. 1998,  at  10  a.m. 
must  be  received  by  April  14, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  |REG-121755-97l, 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  [REG-121755-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  Alternatively, 
taxapayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulation, 
Michael  J.  Danbury,  (202)  622-7750: 
concerning  submissions  and  the  public 
hearing,  LaNita  Van  Dyke,  (202)  622- 
7180  (not  toll-fi«e  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  temporary  regulation  in  the  Rules 
and  Regulations  section  of  this  issue  of 
tbe  Federal  Register  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  356  by  adding  §  1.356-6T. 
The  text  of  that  temporary  regulation 
also  serves  as  the  text  of  this  proposed 
regulation.  The  preamble  to  the 
temporary  regulation  explains  the 
reason  for  the  addition. 
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Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
signiflcant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  kJias  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  this 
regulation.  Because  the  regulation  does 
not  impose  a  collection  of  information 
on  small  entities,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  Pursuant  to  section  7805(f)  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  this  proposed  regulation  is 
adopted  as  a  final  regulation, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  5, 1998.  at  10  a.m.  in  room 
2615,  internal  Revenue  Building,  1111 
Constitution  Ave.,  NW,  Washington, 
E)C.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  6, 1998  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  April  14, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  this  regulation  is  Michael  J. 
Danbiuy  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  p>articipated  in  its 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par  2.  Section  1.356-6  is  added  to 
read  as  follows: 

§  1 .356-6    Rules  for  treatment  of 
nonqualified  preferred  stocic  as  "ottiar 
property." 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.356-6T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 
Michael  P.  Dolan, 

Depu  ty  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-18  Filed  1-5-98;  8:45  am) 

BIUINQ  CODE  4B30-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  No.  OK-024-FOR] 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  and/or  additions  of 
regulations  pertaining  to  definitions; 
reclamation  plan:  siltation  structures, 
impoundments,  banks,  dams,  and 
embankments;  permit  variances  from 
approximate  original  contour  restoration 
requirements;  small  operator  assistance; 
bond  release  applications;  hydrologic 
balance:  siltation  structures;  disposal  of 
excess  spoil:  preexisting  benches;  coal 
mine  waste:  general  requirements;  state 
inspections  and  monitoring;  and  request 
for  hearing.  The  amendment  is  intended 
to  revise  the  Oklahoma  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  document  set  forth  the  times  and 
locations  that  the  Oklahoma  program 


and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.L,  February  5, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  February  2, 1998.  Requests  to  speck 
at  the  hearing  must  be  received  by  4:00 
p.m.,  c.s.t.,  on  January  21, 1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolftt)m,  Director,  Tulsa  Field  Office, 
at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive.  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 
Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd.,  Suite  107, 
Oklahoma  City.  Oklahoma  73105, 
Telephone:  (405)  521-3859. 
FOR  FURTHER  INFORMATIO^CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  January  19, 1981,  Federal  Register 
(46  FR  4902).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  936.15  and  936.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  18, 1997 
(Administrative  Record  No.  OK-981), 
Oklahoma  submitted  a  proposed 
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amendment  to  its  program  pursuant  to 
SMCRA.  Oklahoma  submitted  the 
proposed  amendment  in  response'  to  a 
June  17, 1997.  lett^^  (Administrative 
Record  No.  979)  that  OSM  sent  to 
Oklahoma  in  accoMance  with  30  CFR 
732.17(c).  OklahoniB  proposes  to  amend 
the  Oklahoma  rulebi  The  full  text  of  the 
proposed  program  amendment 
submitted  by  Oklahoma  is  available  for 
public  inspection  ^\  the  locations  listed 
above  under  ADDRBSSES.  A  brief 
discussion  of  the  proposed  amendment 
is  presented  belowl  I 

A.  460:20-3-5.  Defihitions 

1.  Oklahoma  proposes  to  add  a 
definition  for  "oth(  i:  ■  treatment 
facilities." 

2.  Oklahoma  proposes  to  revise  its 
deHnition  for  "previously  mined  area." 

3.  Oklahoma  protioses  to  add  a 
definition  for  "siltaqon  structure." 


i^d  460:20-31-9. 
^onds, 

■;  Dams,  and 


B.  460:20-27-14.  a 
Reclamation  Plan; 
Impoundments.  Bdfiks 
Embankments 

1.  In  the  titles  to  these  sections, 
Oklahoma  propose^  to  replace  the  word 
"ponds"  with  the  wbrds  "siltation 
structure."  I ! 

2.  At  paragraphs  (k),  Oklahoma 
proposes  to  replace!  the  words 
"sedimentation  poids"  with  the  words 
"siltation  stnicturej'f 

3.  At  paragraphs  j[^)(2),  Oklahoma 
proposes  to  add  lanj^age  that  makes 
specific  references  \t  the  U.S. 
Department  of  Agritiilture,  Soil 
Conservation  Service  Technical  Release 
No.  60  criteria  for  dam  classification 
and  requires  compliance  with  this 
technical  release  if  structures  meet  or 
exceed  the  size  or  ot|ier  criteria  of  the 
Mine  Safety  and  Heisllth  Administration. 

4.  At  paragraphs  (b),  Oklahoma 
proposes  to  change  *iie  term 
"Sedimentation  poilds"  to  "Siltation 
structures"  throughput  these 
paragraphs.  The  Staitfe  also  proposes  to 
make  a  minor  wordliig  changes  to  these 
paragraphs. 

C.  460:20-27-14.  B^lamation  Plan: 
Ponds,  Impoundments,  Banks.  Dams, 
and  Embankments 

Oklahoma  proposes  to  revise 
paragraph  (f)  by  delking  the  phrase.  "If 
the  structure  is  20  fe^t  or  higher  or 
impounds  more  thahi'  20  acre-feet,"  and 
replacing  it  wdth  the  phrase.  "If  the 
structure  meets  the  CUass  B  or  C  criteria 
for  dams  in  TR-60  d^  meets  the  size  or 
other  criteria  of  7  7.^^  6(a)  of  this 
Chapter." 


D.  460:20-31-9.  Reclamation  Plan: 
Ponds.  Impoundments,  Banks,  Dams, 
and  Embankments 

Oklahoma  proposes  to  revise 
paragraph  (f)  by  deledng  the  phrase,  "If 
the  structure  is  20  feet  or  higher  or 
impounds  more  than  20  acre-feet.." 

E.  460:20-33-6.  Permits  Incorporating 
Variances  from  Approximate  Original 
Contour  Restoration  Requirements 

Oklahoma  proposes  to  revise 
paragraph  (a)  to  clearly  define  that  the 
State  may  issue  a  permit  for 
nonmountaintop  removal  "steep  slope" 
mining  and  that  this  type  of  permit 
-  includes  a  variance  from  the 
requirements  of  certain  sections  in  its 
regulations. 

F.  460:20-35-6.  Program  Seivices  and 
Data  Requirements 

Oklahoma  proposes  to  revise 
paragraph  (a)  to  read  as  follows: 

(a)  To  the  extent  possible  with 
available  funds,  the  program 
administrator  shall  select  and  pay  a 

Qualified  laboratory  to  make  the 
etermination  and  statement  and 
provide  other  services  referenced  in 
Subsection  (b)  of  this  Section  for  eligible 
operators  who  request  assistance. 

G.  460:20-37-15.  Requirement  to 
Release  Performance  Bonds 

Oklahoma  proposes  to  add  paragraph 
(a)(3]  to  read  as  follows: 

(3)  The  permittee  shall  include  in  the 
application  for  bond  release  a  notarized 
statement  which  certifies  that  all 
applicable  reclamation  activities  have 
been  accomplished  in  accordance  vtrith 
the  requirements  of  the  Act.  the 
Department,  and  the  approved 
reclamation  plan.  Such  certification 
shall  be  submitted  for  each  application 
or  phase  of  bond  release. 

H.  460:20-43-1 2.  and  460:20-45-12. 
Hydrologic  Balance:  Siltation  Structures 

Oklahoma  proposes  to  delete 
paragraphs  (a)(1)  which  are  definitions 
of  "siltation  structiu*"  and  to 
redesignate  paragraphs  (a)(2)  as 
paragraphs  (a)(1).  Oklahoma  also 
proposes  to  delete  paragraphs  (a)(3) 
which  are  definitions  of  "other 
treatment  facilities." 

/.  460:20-43-27.  and  460:20-45-27. 
Disposal  of  Excess  Spoil:  Preexisting 
Benches 

Oklahoma  proposes  to  revise 
paragraphs  (c)  to  require  the  designs  to 
be  certified  by  a  registered  professional 
engineer.  The  spoil  shall  also  be  placed 
on  the  solid  portion  of  the  bench  in  a 
controlled  manner  and  concurrently 
compacted  as  necessary  to  attain  a  long- 


term  static  safety  factor  of  1.3  for  all 
portions  of  the  fill.  Any  spoil  deposited 
on  any  fill  of  the  bench  will  be  treated 
as  excess  spoil  fill  under  20:43-24. 

/.  460:20-43-29.  and  460:20-45-29. 
Coal  Mine  Waste:  General  Requirements 

Oklahoma  proposes  to  revise 
paragraphs  (a)  by  adding  the  phrase 
"disposed  of  in  an  area  other  than  the 
mine  workings  or  excavations." 

K.  460:20-57-2.  State  Inspections  and 
Monitoring 

1.  Oklahoma  proposes  to  revise 
paragraph  (g)(2)  by  deleting  the  words, 
"or  the  Office." 

2.  Oklahoma  proposes  to  revise 
paragraph  (g)(4)  by  deleting  the  phrase, 
"or  permit  revocation  proceedings  have 
been  initiated  and  are  being  pursued 
diligently;." 

3.  Oklahoma  proposes  to  revise 
paragraph  (h)(1)  to  require  that  the  State 
inspect  each  abandoned  coal  mine  site 
on  a  set  fiwjuency  commensurate  with 
the  public  health  and  safety  and 
environmental  considerations  present  at 
each  specific  site. 

In  no  case  shall  the  inspection 
frequency  be  set  at  less  than  one 
complete  inspection  per  calendar  year. 
Oklahoma  also  proposes  procedures  for 
selecting  the  inspection  frequency  for 
each  site. 

L.  460:20-61-11.  Request  for  Hearing 

Oklahoma  proposes  to  revise 
paragraph  (a)  by  changing  from  15  days 
to  30  days  the  amoimt  of  time  a  person 
has  to  submit  a  petition  for  requesting 
a  hearing  after  the  date  of  service  of  the 
conference  officer's  action. 

Af.  Regulations  With  Editorial  Changes 

Oklahoma  proposes  to  make  citation 
corrections  at  460:20-27-7  and  460:20- 
31-16.  Operation  plan:  Maps  and  plans. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  to  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
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final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  TOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.s.t.  on  January 
21,  1998.  The  location  and  time  of  the 
hearing  will  be  arranged  will  be 
arranged  with  those  persons  requesting 
the  hearing.  Any  disabled  individual 
who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  information 
CONTACT.  If  no  one  requests  an 
opportimity  to  speak  at  the  public 
hearing  the  hearing,  the  hearing  will  not 
be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting  ' 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATK)N  CONTACT.  All  such  meeUngs 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  location  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  p^rt  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  emd  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 


by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic   ^ 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 


million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  29. 1997. 
Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 

Coordinating  Center. 

[PR  Doc.  98-177  Filed  1-05-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[IN76-1;FRL-5945-8] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Envirorunental  Protection 
Agency  (EPA)  proposes  to  approve 
Indiana's  request  to  grant  an  exemption 
for  the  northwest  Indiana  (Lake  and 
Porter  Counties)  severe  ozone 
nonattainment  area  from  the  otherwise 
applicable  Oxides  of  Nitrogen  (NOx) 
transportation  conformity  requirements. 
On  May  24, 1996,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  to  the 
EPA  a  State  Implementation  Plan  (SIP) 
revision  request  for  an  exemption  under 
section  182(b)(1)  of  the  Clean  Air  Act 
(Act)  frtjm  the  transportation  conformity 
requirements  for  NOx  for  the  northwest 
Indiana  (Lake  and  Porter  Counties) 
severe  ozone  nonattainment  area.  On 
November  26. 1996,  IDEM  submitted 
additional  materials,  including  Public 
Hearing  documentation  to  complete  the 
submittal.  The  request  is  based  on  the 
urban  airshed  modeling  (UAM) 
conducted  for  the  attainment 
demonstration  for  the  Lake  Michigan 
Ozone  Study  (LMOS)  modeling  domain. 
The  rationale  for  this  proposed  approval 
is  set  forth  below;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Written  comments  on  this 
proposed  action  must  be  received  by 
February  5,  1998. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA,  Region 
5.  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  Copies  of  the  SIP 
revision  and  supporting  documentation. 


L  Backgroun 

Clean  Air  i 
requires,  in  g 
conformity  w 
transportatio 
Improvement 
contribute  to 
ozone  and  ca 
nonattainmei 
motor  vehicli 
requirement  i 
§  93.119,  whi 
"build/no-bu 
a  demonstrat 
scenario  (repi 
implementati 
transportatioi 
lower  motor  i 
"Baseline"  sc 
implementati 
transportatioi 
the  "Action" 
emissions  lov 

The  Novem 
transportatioi 
August  15,  IS 
conformity  rvj 
and  Streamlii 
build/no-buil< 
test  for  NOx  a 
ozone  nonattc 
Administratoi 
additional  rec 
contribute  to ; 
Ambient  Air  ( 
for  ozone. 

Clean  Air  A 
which  is  the  c 
requiring  coni 
reductions  beJ 

'  "Criteria  and  I 
Conformity  to  Stai 
Plans  of  Transpon 
Projects  Funded  o 
of  the  Federal  Tra 
PR  62188). 

^  "Transportatio 
FlexibiliBty  and  S 
15.  1997  (62  FR  42 


UMI 


FWeral  Register  /  Vol.  63.  No.  3  /  Tuesday.  January  6.  1998  /  Proposed  Rules 


457 


tal  Protection 


are  available  for  inspection  at  the 
following  address:  l|Fnited  States 
Environmental  Projection  Agency, 
Region  5.  Air  and  Radiation  Division,  n 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  (It  i^  Commended  that 
you  telephone  Patricia  Morris  at  (312) 
353-8656  before  visiting  the  Region  5 
Office.)  I  ^ 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Patricia  A.  Morris.  Regulation 
Development  Sectipp  (AR-18J),  Air 
Programs  Branch,  ^r  and  Radiation 
Division.  United  SUBites  Environmental 
Protection  Agency.'Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Nkunber  (312)  353- 
6680.  I ' 


SUPPLEMENTARY  INF< 


.TION: 


I.  Background 

Clean  Air  Act  secjtkon  176(c)(3)(A)(iii) 
requires,  in  order  to  demonstrate 
conformity  with  th^  japplicable  SIP.  that 
transportation  plans  and  Transportation 
Improvement  Programs  (TIPs) 
contribute  to  emissions  reductions  in 
ozone  and  carbon  mpnoxide 
nonattainment  areasjthat  do  not  have 
motor  vehicle  emissions  budgets.  TTiis 
requirement  is  implemented  in  40  CFR 
§  93.119,  which  establishes  the  so-called 
"build/no-build  test."  This  test  requires 
a  demonstration  that  the  "Action" 
scenario  (representing  the 
implementation  of  toe  proposed 
transportation  plan/TiP)  will  result  in 
lower  motor  vehicle  emissions  than  the 
"Baseline"  scenario  (representing  the 
implementation  oftjjecmrent 
transportation  planmP).  In  addition, 
the  "Action"  scenarib  must  result  in 
emissions  lower  than  1990  levels. 

The  November  24,  1993 
transportation  confd^ity  rule »  and  the 
August  15, 1997.  filial  transportation 
conformity  rule  amendments:  Flexibility 
and  Streamlining,^  dp  not  require  the 
build/no-build  test  ^^d  less-than-1990 
test  for  NOx  as  an  oz^ne  preciusor  in 
ozone  nonattainment  areas,  where  the 
Administrator  determines  \h&\ 
additional  reductioii^of  NOx  would  not 
contribute  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  i  | 

Clean  Air  Act  sectfibn  176(c)(3)(A)(iii), 
which  is  the  confonnty  provision 
requiring  contributions  to  emission 
reductions  before  SIPs  with  emissions 

•  "Criteria  and  Proceduin  for  Determining 
Conformity  to  State  or  Fed«al  Implementation 
Plans  of  Transportation  Pl^tis.  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act,"l November  24. 1993  (58 
PR  62188). 

2  "Transportation  Confo  4iity  Rule  Amendments: 
FlexibiliSty  and  Streamlin>(»g;  Final  Rule"  August 
IS.  1997  (62  PR  43780). 


budgets  have  been  submitted, 
specifically  references  Clean  Air  Act 
section  182(b)(1).  That  section  requires 
submission  of  State  plans  that,  among 
other  things,  provide  for  specific  annual 
reductions  of  volatile  organic 
compoimds  (VOCs)  and  NOx  emissions 
"as  necessary"  to  attain  the  ozone 
standard  by  the  applicable  attainment 
date.  Section  182(b)(1)  further  states  that 
its  requirements  do  not  apply  in  the 
case  of  NOx  for  those  ozone 
nonattainment  areas  for  which  EPA 
determines  that  additional  reductions  of 
NOx  would  not  contribute  to  ozone 
attainment. 

For  ozone  nonattainment  areas,  the 
process  for  submitting  waiver  requests 
and  the  criteria  used  to  evaluate  them 
are  explained  in  the  December  1993 
EPA  document  "Guidelines  for 
Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(f),"  and  the  May  27. 1994, 
and  February  8,  1995.  memoranda  from 
John  S.  Seitz.  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors,  titled 
"Section  182(f)  NOx  Exemptions- 
Revised  Process  and  Criteria." 

On  July  13, 1994.  the  States  of  Illinois. 
Indiana.  Michigan,  and  Wisconsin  (the 
States)  submitted  to  the  EPA  a  petition 
for  an  exemption  from  the  requirements 
of  section  182(f)  of  the  Clean  Air  Act 
(Act).  The  States,  acting  through  the 
Lake  Michigan  Air  Directors  Consortium 
(LADCo),  petitioned  for  an  exemption 
from  the  Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  requirements  for  major 
stationary  sources  of  NOx.  The  petition 
also  asked  for  an  exemption  from  the 
transportation  and  general  conformity 
requirements  for  NOx  in  all  ozone 
nonattainment  areas  in  the  Region. 

On  March  6. 1995,  the  EPA  published 
a  rulemaking  proposing  approval  of  the 
NOx  exemption  petition  for  the  RACT, 
NSR  and  transportation  and  general 
conformity  requirements.  A  number  of 
comments  were  received  on  the 
proposal.  Several  commenters  argued 
that  NOx  exemptions  are  provided  for  in 
two  separate  parts  of  the  Act,  in  sections 
182(b)(1)  and  182(f),  but  that  the  Act's 
transportation  conformity  provisions  in 
section  176(c)(3)  explicitly  reference 
section  182(b)(1).  In  April  1995,  the  EPA 
entered  into  an  agreement  to  change  the 
procedural  mechanism  through  which  a 
NOx  exemption  from  transportation 
conformity  would  be  granted  {ED¥  et  al. 
V.  EPA.  No.  94-1044,  U.S.  Court  of 
Appeals,  D.C.  Circuit).  As  a  resuU, 
instead  of  a  petition  under  182(f), 
transpcHtation  conformity  NOx 
exemptions  for  ozone  nonattaixmient 
areas  that  are  subject  to  section  182(b)(1) 


are  to  be  submitted  as  a  SIP  revision 
request.  The  northwest  Indiana  (Lake 
and  Porter  Counties)  ozone 
nonattainment  area  is  classified  as 
severe  (part  of  the  Chicago  severe 
nonattainment  area)  and,  thus,  is  subject 
to  section  182(b)(1).  The  EPA  approved 
the  NOx  exemption  for  the  States  of 
Illinois.  Indiana,  Wisconsin  and 
Michigan  for  RACT,  NSR  and  general 
conformity  on  January  26, 1996.  (61  FR 
2428). 

The  transportation  conformity 
requirements  are  found  at  sections 
176(c)(2).  (3),  and  (4)  of  the  Act.  The 
conformity  requirements  apply  on  an 
area-wide  basis  in  all  nonattainment 
and  maintenance  areas.  The  EPA's 
transportation  conformity  rule  was 
amended  on  August  29,  1995  (60  FR 
44762)  to  reference  section  182(b)(1) 
rather  than  182(f)  as  the  means  for 
exempting  areas  subject  to  section 
182(b)(1)  from  the  transportation 
conformity  NOx  requirements. 

The  May  24, 1996.  SIP  revision 
request  from  Indiana  was  submitted  to 
meet  the  requirements  of  182(b)(1).  A 
public  hearing  on  this  SIP  revision 
request  was  held  on  June  11, 1996. 

m  evaluating  the  182(b)  SIP  revision 
request,  the  EPA  considered  whether 
additional  NOx  reductions  would 
contribute  to  attainment  of  the  standard 
in  the  Lake  and  Porter  Counties  ozone 
nonattainment  area  and  also  in  the 
downwind  areas  of  (he  LMOS  modeling 
domain. 

The  role  that  NOx  emissions  play  in 
producing  ozone  at  any  given  place  and 
lime  is  complex.  In  the  presence  of 
sunlight,  nitrogen  dioxide  (NO2)  photo- 
dissociates  into  nitrogen  oxide  (NO)  and 
a  single  oxygen  atom.  The  oxygen  atom 
reacts  with  molecular  oxygen  (O2)  to 
form  ozone  (O3).  NO.  on  the  other  hand, 
near  its  soiut:e  area  readily  reacts  with 
ozone  to  form  O2  and  NO2.  The 
generated  NO2  is  then  free  to  photo- 
dissociate  and  lead  to  ozone  formation 
further  downwind.  The  reaction  of  NO 
with  ozone,  which  locally  reduces 
ozone  concentrations,  is  referred  to  as 
ozone  scavenging  and  is  one  of  the 
primary  local  sinks  for  ozone  in  the 
lower  atmosphere  in  and  near  NO 
source  areas.  Since  emissions  of  NOx 
from  fuel  combustion  sources,  whether 
internal  combustion  engines  or 
stationary  combustion  sources,  such  as 
industrial  boilers,  contain  significant 
amounts  of  NO,  it  is  expected  that  ozone 
concentrations  immediately  downwind 
of  such  NOx  sources  will  be  reduced 
through  ozone  scavenging.  Therefore, 
reducing  NOx  emissions  can  lead  to 
increased  ozone  concentrations  in  the 
vicinity  of  the  controlled  NOx  emission 
sources,  whereas  reducing  NOx 
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emissions  may  lead  to  reduction  in 
ozone  concentrations  further 
downwind.  Reducing  NOx  emissions  in 
V(X)-limited  areas  (areas  with  low  VOC 
emissions  relative  to  NOx  emissions) 
may  produce  minimal  ozone  reductions 
or  even  ozone  increases. 

As  outlined  in  relevant  EPA  guidance, 
the  use  of  photochemical  grid  modeling 
is  the  recommended  approach  for 
testing  the  contribution  of  NOx 
emission  reductions  to  attainment  of  the 
ozone  standard.  This  approach 
simulates  conditions  over  the  modeling 
domain  that  may  be  expected  at  the 
attainment  deadline  for  three  emission 
reduction  scenarios:  (1)  Substantial  VOC 
reductions,  (2)  substantial  NOx 
reductions,  and  (3)  both  VOC  and  NOx 
reductions.  If  the  area  wide  predicted 
maximum  one-hour  ozone 
concentration  for  each  day  modeled 
under  scenario  (1)  is  less  than  or  equal 
to  those  from  scenarios  (2)  and  (3)  for 
the  corresponding  days,  the  test  is 
passed  and  the  section  182(f)  NOx 
emissions  reduction  requirements 
would  not  apply. 

In  making  tnis  determination  under 
section  182(b)(1)  that  the  NOx 
requirements  do  not  apply,  or  may  be 
limited  in  the  Lake  Michigan  area,  the 
EPA  has  considered  the  national  study 
of  ozone  precursors  completed  pursuant 
to  section  185B  of  the  Act.  The  EPA  has 
based  its  decision  on  the  demonstration 
and  the  supporting  information 
provided  in  the  SEP  revision  request. 

n.  Summary  of  Submittal 

On  May  24, 1996.  the  State  of  Indiana 
submitted  as  a  revision  to  the  SIP,  a 
request  for  a  waiver  from  the 
transportation  conformity  NOx 
requirements  for  northwest  Indiana 
(Lake  and  Porter  Counties).  The 
submittal  included  the  LMOS  UAM 
modeling  for  the  attainment 
demonstration  for  3  ozone  episodes 
diuing  1991.  The  modeling  supported 
the  request  by  documenting  that  NOx 
reductions  in  the  LMOS  modeling 
domain  would  not  contribute  to 
attainment  and,  in  fact,  would  be 
detrimental  to  the  goal  of  reaching 
attainment.  The  IDEM  held  a  public 
hearing  on  the  submittal  on  June  11, 
1996. 

Pursuant  to  40  CFR  Part  93,  Subpart 
A.  40  CFR  Part  5i,  Subpart  T.  the  SIP 
revision  request  seeks  an  exemption 
from  the  transportation  conformity 
requirements  for  NOx  in  the  northwest 
Indiana  (Lake  and  Porter  Counties) 
severe  ozone  nonattainment  area.  The 
States  have  utilized  the  UAM  to 
demonstrate  that«reductions  in  NOx  in 
the  LMOS  modeling  domain  v«rill  not 
contribute  to  attainment  of  the  ozone 


standard.  To  conduct  the  modeling 
analysis,  the  following  steps  were 
followed:  (a)  emissions  were  projected 
to  1996  (the  deadline  for 
implementation  of  the  15  percent 
reasonable  further  progress  reduction) 
and  2007  (the  attainment  deadline  for 
the  severe  nonattainment  areas)  from 
the  1990  base  year,  (b)  it  was  assumed 
that  a  40  percent  VOC  emission 
reduction  beyond  that  achieved  as  a 
result  of  emission  controls  mandated  by 
the  Act  would  be  necessary  to  attain  the 
ozone  standard  in  the  LMOS  modeling 
domain,  (c)  a  40  percent  NOx  emission 
reduction  in  grid  B  (that  portion  of  the 
LMOS  modeling  domain  that  is 
essentially  composed  of  the  ozone 
.nonattainment  areas  within  the 
modeling  domain).beyond  the  projected 
emission  levels  was  assumed  for  all 
anthropogenic  NOx  emissions,  (d)  a  40 
percent  VOC  emission  reduction  and  a 
40  percent  NOx  reduction  in  grid  B 
beyond  projected  emission  levels  were 
assumed  for  all  anthropogenic  VOC  and 
NOx  emissions  and  (e)  the  ozone 
modeling  results  for  (b),  (c),  and  (d) 
were  compared  considering  the 
modeled  domain-wide  peak  ozone 
concentrations  and  temporal  and  spatial 
extent  of  modeled  ozone  concentrations 
above  120  parts  per  billion  (ppb). 

For  all  modeled  days  using  1996  and 
2007  conditions,  domain-wide  peak 
ozone  concentrations  for  "VOC-only" 
controls  were  foimd  to  be  lower  than  or 
equal  to  those  for  "NOx-only"  controls 
or  those  for  "VOC  plus  NOx"  controls. 
In  addition,  consideration  of  daily  peak 
ozone  isopleth  maps  (these  maps  are 
included  in  the  documentation  of  the 
section  182(b)  SIP  revision  request) 
shows  that  the  "VOC-only"  control 
scenario  leads  to  the  smallest  areas  with 
predicted  peak  ozone  concentrations 
exceeding  120  ppb. 

Additional  sensitivity  tests  were 
conducted  for  a  40  percent  NOx 
emission  reduction  that  was  applied 
only  to  point  soim:es  in  Grid  B  for 
episode  2  and  1996  conditions  for  both 
an  assumed  NOx  reduction  alone  and  a 
40  percent  reduction  in  both  VOCs  and 
NOx-  These  sensitivity  tests  compared 
to  the  scenarios  with  across  the  board 
anthropogenic  NOx  reductions 
demonstrated  that  control  of  ground 
level  NOx  sources  (such  as 
transportation  sources)  did  not 
contribute  to  attainment  of  the  standard 
and  in  fact  increased  the  domain  wide 
peak  ozone  concentrations  exceeding 
120  ppb  and  the  number  of  hours  that 
exceeded  120  ppb.  This  result  was  more 
pronounced  than  with  the  point  source 
only  NOx  control. 


m.  Analysis  of  the  Submittal 

Review  of  the  modeling  results  shows 
a  very  definite  directional  signal 
indicating  that  application  of  NOx 
controls  in  the  northwest  Indiana  (Lake 
and  Porter  Counties)  severe  ozone 
nonattainment  area  would  exacerbate 
peak  ozone  concentrations  in  the  LMOS 
modeling  domain.  The  LMOS  modeling 
domain  includes  Chicago,  Northwest 
Indiana,  Western  Michigan  and  Eastern 
Wisconsin.  The  States  and  LADCo  have 
completed  the  validation  process  for  the 
UAM  modeling  system  used  in  the 
demonstration  of  attainment  for  the 
LMOS  modeling  domain  and  EPA  has 
approved  the  validation.  Documentation 
of  the  modeling  validation  is  included 
in  the  SIP  revision  request  materials. 

Although  ozone  concentrations 
modeled  further  downwind  from  the 
urban  source  areas  increase  as  a  result 
of  increased  NOx  point  soiux» 
emissions,  this  is  not  the  case  with  the 
ground  level  NOx  sources.  Modeling 
results  with  low  level  NOx  source 
reductions  are  included  in  the 
documentation  and  show  a  disbenefit 
when  NOx  emissions  are  reduced. 
LADCo  and  the  States  view  the  potential 
increase  in  outflow  ozone 
concentrations  with  increasing  NOx 
point  source  emissions  to  be  marginal. 
More  importantly,  the  SIP  revision 
request  demonstrates  that  additional 
reductions  in  NOx  would  not  contribute 
to  attainment  of  the  ozone  standard  in 
the  LMOS  domain.  These  results  are 
believed  to  be  consistent  with  EPA's 
section  185B  report  to  Congress. 
Therefore,  based  on  the  report's 
conformance  with  EPA  guidance,  the 
EPA  believes  the  State  of  Indiana's 
demonstration  is  adequate,  and  thus  is 
proposing  to  approve  the  transportation 
conformity  waiver  request.  It  is  noted  by 
LADCo,  however,  that  subsequent 
modeling  analyses  may  lead  to  an  ozone 
attainment  plan  which  includes,  for 
specified  portions  of  the  LMOS  domain 
only,  both  NOx  and  VOC  emission 
controls.  Indiana  and  the  other  LADCO 
states  have  indicated  their  intent  to 
review  the  need  for  NOx  reduction  in 
the  Uonattainment  area. 

Monitoring  data,  such  as 
concentrations  of  non-methane 
hydrocarbons  and  NOx  and  derived/ 
monitored  ozone  production  potentials 
of  air  parcels,  collected  for  the  uirban 
source  areas  during  the  1991  field  study, 
generally  support  the  approval  of  the 
NOx  waiver.  However,  the  primary  basis 
for  approval  of  the  NOx  waiver  is  the 
modeling  results  submitted  in  support 
of  the  waiver.  The  1991  field  data  by 
themselves  do  not  provide  adequate 
support  for  the  waiver,  since  these  data 
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are  limited  in  natiire  and  do  not  assess 
the  impacts  of  pAtt-1991  NOx  controls 
on  LMOS  modeliiig  domain  peak  ozone 
concentrations,  i  | 

VOC  and  NOx 'amission  reductions 
were  foimd  to  produce  different  impacts 
spatially.  In  and  downwind  of  major 
urban  areas,  within  the  ozone 
nonattainment  a^^s,  VOC  eductions 
were  effective  in 'liowering  peak  ozone 
concentrations,  while  NOx  emission 
reductions  resultjeid  in  increased  peak 
ozone  concentratipns.  Farther 
downwind,  withi^  attainment  areas, 
VOC  emissions  reductions  became  less 
effective  for  reduning  ozone 
concentrations,  while  NOx  emission 
reductions  were  effective  in  lowering 
ozone  concentrations.  The  magnitude  of 
ozone  decreases  farther  downwind  due 
to  NOx  emission  ineductions  was  less 
than  the  magnitujje  of  ozone  increases 
in  the  ozone  non^hainment  areas  as  a 
result  of  the  sam4  NOx  emission 
reductions.  [ 

Analyses  of  amoient  data  by  LMOS 
contractors  providied  results  which 
corroborated  the  Uodeling  results. 
These  analyses  identified  areas  of  VOC 
NOx  limited  conditions  (VOC-limited 
conditions  would  imply  a  greater 
sensitivity  of  ozone  concentrations  to 
changes  to  VOC  emissions;  the  reverse 
would  be  true  for  NOx  limited 
conditions)  and  tl^cked  the  ozone  and 
ozone  precursor  doncmtrations  in  the 
urban  plumes  as  lihey  moved 
dovtmwind.  The  analyses  indicated 
VOC-limited  conditions  in  the  Chicago/ 
Northwest  Indiana,  and  Milwaukee  areas 
and  NOx-limited  cJDnditions  further 
downwind.  These  ^sults  imply  that 
VOC  controls  in  thje  Chicago/Northwest 
Indiana,  Milwaukiaie,  and  Western 
Michigan  areas  would  be  more  effective 
at  reducing  peak  ozone  concentrations 
within  the  Lake  Michigan  ozone 
nonattainment  are^s. 

The  consistency  ^tween  the 
modeling  results  ^d  the  ambient  data 
analysis  results  fo^iall  episodes  with 
joint  data  support^! the  view  that  the 
UAM  modeling  system  developed  in  the 
LMOS  may  be  use  d  to  investigate  the 
relative  merits  of  V  [X  versus  NOx 
emission  controls.  The  UAM-V  results 
for  all  modeled  episodes  point  to  the 
benefits  of  VOC  controls  versus  NOx 
controls  in  reduci^  the  modeled 
domain  peak  ozonle  concentrations. 

For  a  more  detailied  analysis  of  the 
modeling  analysis  results,  please  see  the 
August  22, 1994  memorandum  entitled 
"Technical  RevieWjof  a  Four  State 
Request  for  a  Sectiin  182(f)  Exemption 
irom  Oxides  of  Nifaiogen  (NOx) 
Reasonably  Availajble  Control 
Technology  (RAC^|  and  New  Source 


Review  (NSR)  Requirements",  which  is 
contained  in  the  docket  for  this  action. 

The  EPA  believes  LADCo's  UAM 
application  has  adequately  met  the 
requirement  to  demonstrate  that  NOx 
controls  within  the  Northwest  Indiana 
(Lake  and  Porter  Counties)  severe  ozone 
nonattainment  area  and  through  out  the 
LMOS  domain  will  not  contribute,  but 
instead  v«ll  interfere  with  attainment  of 
the  ozone  standard.  The  modeling 
demonstration  has  been  used  to  support 
the  approval  of  a  NOx  exemption  for  the 
States  of  Illinois,  Indiana,  Wisconsin 
and  Michigan  for  Ract,  NSR  and  general 
conformity  (see  61  FR  5291).  The 
modeling  has  also  been  used  to  support 
transportation  conformity  NOx  waivers 
under  182(b)  for  the  Chicago  ozone 
nonattainment  area  in  Illinois  (see  6tFR 
5291),  and,  Muskegon  County  in 
Michigan  (see  62  FR  50512). 

In  considering  the  importance  of  the 
Ozone  Transport  Assessment  Group 
(OTAG)  process  and  attainment  plan 
modeling  efforts,  the  results  of  OTAG 
technical  work  are  now  available.  The 
EPA  published  on  November  7, 1997,  a 
notice  of  proposed  rulemaking  which 
proposes  to  set  State  wide  NCbc  budgets 
for  22  states  including  the  State  of 
Indiana.  The  proposed  rulemaking   ' 
would  require  appropriate  States 
(including  Indiana)  to  submit  SEP 
measures  to  ensure  emissions 
reductions  of  NOx  needed  to  prevent 
significant  transport  of  ozone.  The 
States  have  the  flexibility  to  determine 
which  sources  are  the  most  appropriate 
fit>m  which  to  require  reductions  of 
NOx.  The  EPA,  however,  has  based  the 
proposed  NOx  budgets  primarily  on 
reductions  fiom  stationary  soiuces  such 
as  utilities  and  industrial  boilers.  The 
EPA  explains  in  the  notice  of  proposed 
rulemaking  the  basis  for  the  proposal 
and  rationale. 

IV.  EPA  Action 

The  EPA  is  proposing  approval  of  the 
transportation  conformity  NOx  waiver 
SIP  revision  for  the  State  of  Indiana. 

The  EPA  reserves  the  right  to  require 
NOx  emission  controls  for 
transportation  sources  under  section 
110(a)(2)(D)  of  the  Act  if  future  ozone 
modeling  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas. 

V.  Administrative  Requiremmts 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
firom  Executive  Order  12866  review. 


B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but  ' 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that         , 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone,  Oxides  of 
Nitrogen,  Transportation  conformity. 
Transportation-air  quahty  planning. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  19, 1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
(FR  Doc  98-241  Filed  1-5-98;  8:45  am) 
BHJJNQ  OOOE  MM-Sfr-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MM  Docket  No.  97-247;  FCC  97-414] 

Fees  for  Ancillary  or  Supplementary 
Use  of  Digital  Television  Spectrum 
Pursuant  to  Section  336<e)(1)  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  implements  Section  336  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  which  requires  the  Commission  to 
establish  a  program  to  assess  and  collect 
fees  for  digital  television  (DTV) 
licensees'  use  of  DTV  capacity  for  the 
provision  of  ancillary  or  supplementary 
services.  The  statute  requires  the 
imposition  of  a  fee  where  DTV  licensees 
use  their  capacity  for  services  for  which 
the  payment  of  a  subscription  fee  is 
required  or  where  the  licensee  receives 
revenues  firom  a  third  party  other  than 
advertising  revenues  in  return  for 
transmitting  material  furnished  by  the 
third  party.  With  this  Notice  of 
Proposed  Rule  Making,  the  Commission 
seeks  comment  on  various  methods  by 
which  such  fees  might  be  assessed 
including  a  fee  assessed  as  a  percentage 
of  gross  revenues  received  from  the 
ancillary  or  supplementary  use  of  DTV 
capacity,  a  fee  based  on  net  revenues  or 
incremental  profits  received  from  the 
ancillary  or  supplementary  services 
provided,  or  a  fee  based  upon  a 
combination  of  a  flat  rate  and  a 
percentage  of  revenues. 
DATES:  Comments  are  due  on  or  before    ' 
March  3, 1998  and  Reply  Comments  are 
due  on  or  before  April  2, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Secretary,  Federal 
Communications  Commission,  1919  M 
St.,  N.W..  suite  222,  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Duvall,  Chief  Economist,  Mass  Media 
Bureau  (202)  418-2600,  Susanna 
Zwerling,  Policy  and  Rules  Division, 
Mass  Media  Bureau  (202)  418-2140,  or 
Jonathan  Levy,  Office  of  Plans  and 
Policy  (202)  418-2030. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  FCC  97-414 
adopted  December  18,  1997  and 
released  December  19, 1997.  The  full 
text  of  this  Commission  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  239),  1919 


M  Street  N.W..  Washington.  D.C.  The 
complete  text  of  this  Notice  may  also  be 
purchased  fit)m  the  Commission's  copy 
contractor,  International  Transcription 
Services  (202)  857-3800  2100  M  Street. 
N.W..  Suite  140.  Washington.  D.C. 
20037. 

S)mopsis  of  Notice 

I.  Introduction 

In  April,  1997,  the  Federal 
Communications  Commission 
("Commission")  adopted  rules 
implementing  a  transition  to  digital 
television  ("DTV")  for  all  existing 
television  broadcasters.  In  accordance 
with  1996  Act,  established  standards  for 
license  eligibility,  a  transition  and 
construction  schedule,  and  a 
requirement  that  broadcasters  continue 
to  provide  one  free,  over-the-air 
television  service.  As  required  by  the 
1996  Act,  the  Commission  adopted  rules 
permitting  DTV  licensees  to  use  this 
spectrum  to  provide  ancillary  or 
supplementary  services,  provided  such 
services  do  not  derogate  the  fi-ee 
television  service.  The  1996  Act  further 
requires  the  Commission  to  assess  and 
collect  a  fee  for  the  ancillary  or 
supplementary  use  of  the  spectrum 
when  the  licensee  receives  for  these 
services  either  subscription  fees  or  other 
compensation  from  third  parties.  With 
this  Notice  of  Proposed  Rule  Making, 
the  Commission  identifies  various 
programs  by  which  such  fees  may  be 
assessed. 

II.  Background 

The  1996  Act  set  up  the  fi-amework 
for  licensing  DTV  spectrum  to  existing 
broadcasters  and,  in  an  earlier 
proceeding,  the  Commission  established 
rules  by  which  those  licenses  are 
assigned  and  adopted  regulations 
regarding  DTV  licensees'  provision  of 
ancillary  or  supplementary  services. 
Specifically,  Congress  directed  the 
Commission  to  require  that  the 
broadcast  of  any  ancillary  or 
supplementary  services  on  fi«quencies 
designated  for  advanced  television 
services:  (1)  Must  be  consistent  with  the 
advanced  television  technology 
designated  by  the  Commission;  (2)  must 
not  derogate  any  advanced  television 
services  (inducing  high  definition 
television  ("HDTV"))  that  the 
Commission  may  require;  and  (3)  may 
be  subject  to  Commission  regulations 
applicable  to  analogous  services. 
Moreover,  Congress  directed  the 
Commission  to  establish  a  fee  program 
for  any  ancillary  or  supplementary 
services  for  which  a  licensee  receives 
any  compensation  other  than 


commercial  advertisements  used  to 
support  non-subscription  broadcasting. 

Tne  Commission  adopted  a  technical 
standard  that  supports  die  transmission 
of  HDTV  as  wpU  as  the  transmission  of 
multiple  programs  of  standard 
definition  television  ("SDTV")  and  non- 
video  services.  This  standard  pennits 
the  provision  of  other  services  including 
the  transmission  of  CD  quality  audio 
signals  or  large  amounts  of  data.  The 
standard  allows  broadcasters  to  send 
video,  voice  and  data  simultaneously 
and  to  provide  a  range  of  services, 
switching  easily  and  quickly  from  one 
type  of  service  to  another. 

The  Commission's  rules  permit 
broadcasters  to  use  their  DTV  capacity 
to  provide  ancillary  and  supplementary 
services  which  do  not  interfere  with  the 
required  free  service.  Broadcasters 
ability  to  provide  ancillary  or 
supplementary  services  will  allow  the 
broadcasters  flexibility  to  respond  to  the 
demands  of  their  audience  for  such 
services. 

The  1996  Act  required  DTV  licensees 
receiving  fees  or  certain  other 
compensation  for  ancillary  or 
supplementary  services  provided  on  the 
D'TV  spectrum  to  return  a  portion  of  that 
revenue  to  the  public.  The  Commission 
was  charged  with  establishing  a  means 
of  assessing  and  collecting  fees  for  those 
ancillary  or  supplementary  services 
specified  in  the  statute  ("feeable 
ancillary  or  supplementary  services"). 
These  services  are  described  more  fully 
below. 

To  implement  this  provision  of  the 
1996  Act,  the  Commission  seeks 
comment  on  various  methods  of 
assessing  a  fee.  The  Commission  sets 
forth  possible  fee  assessment  programs, 
including  a  fee  related  to  the  amount 
that  would  have  been  realized  at 
auction,  a  fee  based  upon  net  revenues 
or  incremental  profits  received  from  the 
provision  of  feeable  ancillary  or 
supplementary  services,  a  fee  assessed 
as  a  percentage  of  gross  revenues,  and 
a  fee  based  upon  a  hybrid  of  a  flat  rate 
and  a  percentage  of  revenues.  The 
Commission  invites  public  comment  on 
these  fee  assessment  programs. 

III.  Discussion 

Goals  and  General  Criteria  for  Assessing 
Fees 

The  1996  Act  first  directs  that  any  fee 
established  should  "recover  for  the 
public  a  portion  of  the  value  of  the 
public  spectrum"  made  available  for 
ancillary  or  supplementary  use  by  DTV 
licensees.  This  requirement  echoes  the 
competitive  bidding  provisions  of  the 
Communications  Act  of  1934 
("Communications  Act").  Second,  the 
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1996  Act  require^  {that  the  fee  be 
designed  "to  avoid  unjust  enrichment" 
of  broadcast  licensees  by  their  use  of  the 
spectrum  for  ancillary  or  supplementary 
services  for  which  they  collect  fees  or 
certain  other  compensation.  DTV 
licensees  could  be{  placed  at  an  imfair 
advantage  if  theyl^d  no  fee  when 
using  their  DTV  capacity  to  provide 
certain  ancillary  or  supplementary 
services,  given  that  nonbroadcast 
licensees  providiim  analogous  services 
may  have  acquiradtheir  spectrum 
through  an  aucticm  process.  Third,  the 
1996  Act  requires  uat  the  fee  recover 
"for  the  public  an  amoimt  that,  to  the 
extent  feasible,  eqaals  but  does  not 
exceed  (over  the  term  of  the  license)  the 
amount  that  would  have  been 
recovered"  in  an  auction. 

Section  336(e)(irof  the  1996  Act 
reqiiires  a  fee  to  be  assessed  upon  any 
services  "for  which  the  payment  of  a 
subscription  fee  it  required  in  order  to 
receive  such  services"  or  "for  which  the 
licensee  directly  or  indirectly  receives 
compensation  fron  a  third  party  in 
return  for  transmitting  materials 
furnished  by  such  third  party."  The  Act 
specifically  exempts  firom  the  fee  any 
service  which  Te]Mi  upon  "commercial 
advertisements  used  to  support 
broadcasting  for  Which  a  subscription 
fee  is  not  required."  Fiuther,  the 
Conference  Report  states  that  the 
Commission  must  "establish  a  fee 
program  for  any  ancillary  or 
supplementary  services  if  subscription 
fees  or  any  other  (Compensation  apart 
from  commercial  advertisements  are 
required  in  order  t()  receive  such 
services."  Thus,  ajfee  must  be  assessed 
on  any  ancillary  or  supplementary 
services  that  are  not  supported  entirely 
by  commercial  ad|rbrtisements.  The 
Commission  recomizes  that  feeable 
ancillary  or  suppl^fnentary  services  may 
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m  establishing  a  fee  for  the  feeable 
ancillary  or  supplementary  use  of  DTV 
capacity,  the  Comitriission  is  cognizant 
of  the  administratiue  burden  which 
such  a  fee  could  entail.  In  order  to 
minimize  this  bun^^n  both  for 
broadcasters  and  f^i'  the  Commission, 
the  fee  should  be  simple  to  understand 
and  be  calculable  with  readily  available 
information.  An  o>Urly  complex' fee 
program  could  be  <  I  fficult  to  calculate 


and  enforce  and  could  create 
uncertainty  that  might  imdermine  a 
DTV  licensee's  business  planning. 

The  Commission  intends  to  establish 
a  fee  program  consistent  with  the 
criteria  set  forth  in  the  1996  Act.  The 
1996  Act  evidences  the  intent  of 
Congress  that  broadcasters  be  allowed 
the  flexibility  to  provide  such  services. 
In  implementing  the  statutorily 
mandated  fee  program,  it  is  not  the 
Commission's  intention  to  dissuade 
broadcasters  from  using  the  DTV 
capacity  to  provide  feeable  ancillary  or 
supplementary  services. 

Tne  Commission  recognizes  that  there 
may  be  some  tension  among  our  goals. 
The  means  of  assessing  the  fee  may 
afiiBct  whether  andllary  or 
supplementary  services  are  offered  at  all 
and  which  services  are  offered.  A  fee  set 
too  high  would  serve  as  a  disincentive 
for  broadcasters  to  provide  feeable 
ancillary  or  supplementary  services.  It 
could  reduce  the  benefits  that 
consumers  receive  frx)m  services 
provided  cm  the  DTV  capacity.  On  the 
other  hand,  a  fee  that  is  set  too  low 
might  not  prevent  the  unjust  enrichment 
of  DTV  licensees  as  required  by  the 
1996  Act  and  might  not  recover  an 
amount  approximating  the  amount  that 
would  have  been  recovered  at  auction, 
although  it  could  recover  for  the  public 
a  "portion  of  the  value"  of  the  spectrum. 
Commenters  are  asked  to  address  how 
the  proposals  and  options  set  forth 
below  strike  the  appropriate  balance 
among  the  goals  outlined. 

Proposals  for  Establishing  Fees  for 
Feeable  Ancillary  or  Supplementary 
Services 

Among  the  fee  options  consistent 
with  the  guidelines  of  the  1996  Act  are 
first,  a  fee  akin  to  the  amount  that 
would  have  been  received  in  an  auction 
of  the  spectrum;  second,  a  fee  based 
upon  the  net  revenues  or  incremental 
profits  from  the  ancillary  or 
supplementary  use  of  a  licensee's  DTV 
capacity;  third,  a  fee  assessed  as  a 
percentage  of  the  gross  revenues 
received  for  the  ancillary  or 
supplementary  use  of  this -capacity;  and 
fourth,  a  fee  based  upon  a  hybrid  of  a 
flat  rate  and  a  percentage  of  revenues. 

Revenue-based  fises  can  affect  the  mix 
of  ancillary  or  supplementary  services 
provided,  and  also  raise  issues  of 
accounting,  auditing,  and  cost 
allocation.  The  choice  of  a  fee  structure 
may  affect  the  choices  made  by 
consumers  of  feeable  ancillary  and 
supplementary  services.  A  fee  based  on 
gross  revenues  does  not  require  any  cost 
allocation,  but  does  require  auditing  of 
revenues  to  ensure  that  licensees  do  not 
attribute  revenues  from  feeable  ancillary 


or  supplementary  services  to  non- 
feeable  services  in  order  to  reduce  their 
fee  liability.  Because  a  fee  based  upon 
gross  revenues  ignores  variations  in  the 
cost  of  providing  different  feeable 
ancillai^  or  supplementary  services,  it 
will  affect  consumer  choices  among 
feeable  ancillary  or  supplementary 
services.  The  magnitude  of  this  effiect 
depends  on  how  much  variation  there  is 
in  the  unit  cost  of  different  feeable 
ancillary  or  supplementary  services.  If 
the  costs  are  quite  similar,  the  effects 
will  be  minor.  Notwithstanding  any 
differences  in  cost,  a  smaller  fee  on 
gross  revenues  will  reduce  the  impact 
on  consumer  choice.  A  variant  on  the      ^ 
gross  revenue  fee  is  a  hybrid  fee, 
consisting  of  a  flat  fee  combined  with  a 
percentage  of  gross  revenues.  This 
structure  would  not  further  affect 
consiuners'  choices  among  feeable 
ancillary  or  supplementary  services  and 
would  place  a  fixed  floor  under  the 
amount  recovered  in  return  for  use  of 
the  public  spectrum.  A  fee  based  on  net 
revenues  or  incremental  profits  presents 
additional  accoimting  challenges, 
because  it  requires  assigning  costs  to 
each  feeable  ancillary  or  supplementary 
service.  Apportioning  common  costs 
among  services  may  be  quite  difficult, 
but  determining  service-specific 
incremental  costs  could  be  less  difficult. 
A  fee  based  on  net  revenues  or 
incremental  profits  could  make 
consumers'  choices  among  feeable 
ancillary  or  supplementary  services 
more  efficient.  The  paragraphs  below 
describe  each  of  these  options,  and 
explain  the  Commission's  inclination  to 
fevor  a  formula  that  incorporates  gross 
revenues  as  an  element. 

Auction-Related  Fee 

The  statute  requires  that  the  fee  "to 
the  extent  feasible"  equal  but  not 
exceed,  over  the  term  of  the  license,  the 
amount  that  would  have  been  realized 
at  auction.  There  are  significant 
obstacles,  however,  to  basing  the  fee 
directly  on  such  a  spectrum-auction 
model.  Were  it  possible  to  construct,  an 
auction  model  would  provide  some 
guidance  in  valuing  the  DTV  spectrum. 
However,  spectrum  auctions  that  have 
been  held  to  date,  such  as  those 
conducted  for  licenses  to  provide 
personal  communications  services,  took 
place  in  circumstances  so  different  from 
those  in  which  a  fee  is  to  be  assessed  for 
the  ancillary  or  supplementary  use  of 
DTV  capacity  that  they  are  not 
necessarily  applicable.  Depending  upon 
a  variety  of  tedmological  and  regulatory 
factors  including  what  services  are 
authorized,  auctioned  spectrum  may  be 
usable  either  for  more  or  fewer  kinds  of 
services  than  those  authorized  on  the 
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DTV  spectrum.  Moreover,  the  process  of 
assessing  a  fee  for  feeable  ancillary  or 
supplementary  use  of  DTV  capacity 
involves  setting  a  fee  for  the  use  of  the 
assigned  spectrum  for  any  number  of 
services  at  different  times.  The  relative 
market  demand  among  services  may 
change  month-to-month,  day-to-day,  or 
hour-by-hour,  in  addition,  different 
types  of  services  may  require  different 
amounts  of  capacity.  For  example,  at 
any  given  instant  HDTV  may  require  the 
entire  20  Mbps  payload  capacity  while 
standard  definition  television 
programming  requires  far  less  capacity. 
Moreover,  a  licensee  providing  free, 
advertiser-supported  programming  on 
its  DTV  channel,  whether  in  the  form  of 
HDTV  or  multiple  SDTV  streams,  is 
exempt  from  the  statute's  fee 
requirement.  Thus,  it  is  difficult  to 
identify  market  transactions  that  involve 
the  transfer  of  spectrum  usage  rights 
equivalent  to  that  capacity  which  DTV 
licensees  may  use  to  provide  feeable 
ancillary  or  supplementary  services.  A 
fee  directly  tied  to  the  auction-model 
estimate  of  the  value  of  the  capacity 
used  for  particular  feeable  ancillary  or 
supplementary  services  would 
necessarily  be  a  moving  target,  would 
invqlye  innumerable  unknown 
variables,  and  would  be  difficult  if  not 
impossible  to  assess.  Given  these 
problems,  the  Commission  is  initially 
disinclined  to  base  the  fees  on  a  model 
that  would  seek  to  simulate  the  revenue 
that  would  be  generated  from  an 
auction.  The  language  of  the  1996  Act 
provides  flexibility  in  this  regard, 
stating  that  the  Commission  should  use 
the  auction  value  "to  the  extent 
feasible." 

Relationship  Between  the  Value  of  the 
DTV  Spectrum  and  Revenues 

The  Commission  believes  that  a  fee 
program  can  be  constructed  that 
satisfies  the  statutory  directive  through 
the  imposition  of  a  fee  based  upon 
revenues  received  from  the  feeable 
ancillary  or  supplementary  use  of  the 
DTV  capacity.  The  relationship  between 
the  value  of  the  DTV  capacity  used  in 
the  provision  of  feeable  ancillary  or 
supplementary  services  aad  the  revenue 
produced  from  the  provision  of  those 
services  can  be  demonstrated  using 
microeconomic  theory.  It  may, 
therefore,  be  possible  to  establish  a  fee 
program  as  required  by  the  1996  Act 
based  upon  some  measure  of  revenues 
received  from  these  services. 

More  specifically,  where  DTV 
capacity  is  viewed  in  economic  terms  as 
an  input  of  production  used  to  produce 
a  given  ancillary  or  supplementary 
service,  and  the  capacity  can  be 
combined  with  other  inputs  of 


production,  such  as  equipment, 
programming,  and  labor  in  variable 
proportions  to  produce  the  service,  it  is 
possible  to  postulate  a  relationship 
between  variable  quantities  of  DTV 
capacity  and  the  quantity  of  the  service 
actually  produced,  holding  constant  all 
other  inputs  of  production.  Whatever 
the  nature  of  the  actual  empirical  input- 
output  relationship,  it  will  reflect  the 
economic  principle  of  diminishing 
returns  to  DTV  capacity  as  a  variable 
input  of  production,  if  the  other  inputs 
of  production  are  held  constant.  In  other 
words,  all  other  things  remaining  the 
same,  an  increase  in  the  quantity  of 
digital  capacity  used  to  produce  a  given 
feeable  ancillary  or  supplementary 
service  will  result  in  the  production  of 
increasing  quantities  of  the  ancillary  or 
supplementary  service  although  the  rate 
of  increase  will  diminish  as  the 
increasing  quantity  of  capacity  is  forced 
to  work  with  fixed  quantities  of  all  other 
inputs  of  production.  The  relationship 
between  the  quantity  of  DTV  capacity 
used  in  production  and  the  diminishing 
rate  of  increase  in  total  output  is  called, 
in  graphical  terms,  a  marginal  product 
curve. 

Microeconomic  theory  demonstrates 
that  the  marginal  product  curve 
represents  a  firm's  demand  curve  for  a 
single  variable  input  of  production,  or, 
here,  a  broadcaster's  demand  for  digital 
capacity  for  producing  feeable  ancillary 
or  supplementary  services.  Theory  also 
shows  that  a  profit-maximizing  firm  will 
use  an  amount  of  the  variable  input  of 
production  (DTV  capacity)  that  equates 
the  marginal  product  (or  incremental 
change  in  total  output  produced 
resulting  fit)m  an  incremental  change  in 
the  amount  of  DTV  capacity  used  in 
production)  of  the  variable  input  or  DTV 
capacity,  multiplied  by  the  unit  market 
price  of  the  specific  ancillary  or 
supplementary  service,  with  the  unit 
price  of  the  input  (DTV  capacity)  itself. 
In  the  case  of  DTV  capacity  as  a  variable 
input  of  production,  diere  is'no  market- 
determined  price  established  by  auction 
which  can  be  equated  with  the  value  of 
marginal  product  ("VMP"),  i.e., 
marginal  product  multiplied  by  the  unit 
market  price  of  a  specific  ancillary  or 
supplementary  service.  Within  the  range 
of  efficient  production  described  by  the 
empirical  input-output  relationship,  the 
value  of  marginal  product  curve 
represents  the  implicit  value  to  the 
broadcaster  of  DTV  capacity  used  to 
produce  feeable  ancillary  or 
supplementary  services.  Moreover,  it 
can  be  shown  that  VMP  may  be 
interpreted  as  a  measure  of  incremental 
revenue  attributable  to  a  one  unit 
increase  in  the  quantity  of  DTV  capacity 


used  to  produce  a  given  ancillary  or 
supplementary  service.  Multiplying  the 
implicit  unit  value  of  DTV  capacity  by 
the  corresponding  quantity  of  capacity 
actually  used  in  providing  a  given 
service  provides  an  estimate  of  the 
implicit  market  value  of  that  particular 
quantity  of  capacity  for  that  particular 
broadcaster  providing  that  specific 
service.  The  ratio  of  this  implicit  value 
of  DTV  capacity  to  some  measure  of 
revenues  generated  by  the  sale  of  the 
specific  feeable  ancillary  or 
supplementary  service  provides  a 
conceptual  basis  for  relating  the  value  of 
the  capacity  to  service  revenues. 

This  conceptual  approach  can  only 
approximate  the  implicit  value  of  DTV 
spectrum  over  a  range  of  possible 
quantities  of  the  DTV  capacity  actually 
used  to  produce  specific  ancillary  or 
supplementary  services,  since  market- 
determined  unit  prices  of  DTV  spiectrmn 
are  unavailable.  The  Commission 
believes  that  the  VMP  curve  provides 
some  evidence  of  the  implicit  value  of 
DTV  capacity  used  to  provide  each 
specific  feeable  ancillary  or 
supplementary  service  and,  therefore, 
provides  a  conceptual  basis  for 
estimating  the  market  value  of  such 
spectrum  within  the  range  of  efficient 
production  of  feeable  ancillary  or 
supplementary  services. 

Fee  Based  Upon  Net  Revenues 

The  value  of  the  DTV  capacity  used 
for  feeable  ancillary  or  supplementary 
services  may  be  estimated  through  the 
net  revenues  from  each  such  service 
provided.  Net  revenue  is  defined  as 
revenue  from  a  service  less  incremental 
costs  and  a  portion  of  joint  and  common 
costs.  The  Commission  believes  that  this 
revenue  proxy  for  the  auction  value  is 
one  means  of  satisfying  the  criteria  of 
the  1996  Act.  A  fee  could  be  computed 
as  a  percentage  of  net  revenues  derived 
from  each  feeable  ancillary  or 
supplementary  service.  Such  fee  has  the 
additional  effect  of  allowing 
broadcasters  to  build  their  feeable 
ancillary  or  supplementary  services  to 
the  break-even  point  without  the 
assessment  of  a  fee,  fostering  the 
development  of  these  new  services. 
Ascertaining  the  costs  involved  in* 
calculation  of  net  revenues  may, 
however,  be  problematic.  Such  a 
determination  would  necessitate  the 
apportionment  of  common  expenses 
between  and  among  bee  television 
services  offered  on  a  licensee's  DTV 
capacity  and  each  feeable  ancillary  or 
supplementary  use  of  its  DTV  capacity. 
The  Commission  has  concerns  as  to 
whether  this  information  will  be  readily 
and  rehably  available.  The  Commission 
seeks  comment  on  the  burden  such  a  fee 
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program  would  impose  on  broadcasters 
and  on  Commissian  staff  in  the  audit 
and  review  proces^i 

Fee  Based  Upon  Irj^remental  Profits 
From  Specific  Services 

An  alternative  to  such  a  cost 
accounting  approadh  that  would  avoid 
the  problem  of  the  allocation  of  costs 
shared  by  multiple  broadcasting  and 
ancillary  or  supplei^entary  services  is 
assessing  the  fee  oft  the  difference 
between  the  incremental  gross  revenues 
for  a  given  feeable  ancillary  or 
supplementary  service  and  the 
incremental  econoiiic  costs  associated 
with  the  production  of  the  service.  The 
service-specific  incremental  cost  would 
include  the  costs  o{r|all  directly- 
attributable  inputs  iof  production,  such 
as  labor  and  equipment,  and  the 
economic  deprecia{t(on  and  rate  of 
return  on  any  specific  capital  assets  that 
are  used  exclusiveljjl  in  the  production 
of  a  given  feeable  ahcillary  or 
supplementary  service.  Any  costs,  either 
variable  or  fixed,  that  are  shared  in  the 
production  of  the  advertiser-supported 
television  service  aUd  an  ancillary  or 
supplementary  senrice  would  be 
omitted  in  the  calci4ation  of  profit.  This 
approach  has  an  adjvantage  over  the  net 
revenue  approach  of  reduced  auditing 
requirements  sinceljjoint  and  common 
costs  do  not  have  to  be  allocated. 
Nevertheless,  due  tp  the  accounting  and 
enforcement  difficulties,  especially  the 
potential  need  to  conduct  audits,  the 
Commission  remains  concerned  about 
the  feasibility  of  the  incremental  profits 
fee.  The  Commission  seeks  comment  on 
the  costs  to  broadcti^ers  and  the 
Commission  of  the  specific  proposal 
that  DTV  spectruni  fees  be  based  on  the 
calculated  profit  for  each  feeable 
ancillary  or  supplementary  service.  In 
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profit?  Will  the  costkj  to  broadcasters 
and  the  Commission'of  calculating  and 
auditing  the  computation  of  service- 
specific  profit  exceed  the  benefit  of 
avoiding  whatever  inefficiency  in 
consumption  may  bej  induced  by  a  fee 
based  on  gross  reveniies? 

Fee  Based  Upon  Grtks  Revenues 

A  fee  assessed  as  a  percentage  of  a 
licensee's  gross  revenues  irom  the 
provision  of  feeable  ancillary  or 
supplementary  serviges  would  be 
consistent  with  the  1B96  Act  and  would 
avoid  some  of  the  inf  rmities  of  the  fee 


based  upon  net  revenues  described 
above.  Moreover,  the  Commission 
believes  a  fee  based  upon  a  percentage 
of  gross  revenues  could  foster  our  goal 
of  creating  a  fee  structure  which  does 
not  dissuade  broadcasters  from  offering 
feeable  ancillary  and  supplementary 
services.  Such  a  fee  would  be 
straightforward  to  assess  and  calculate; 
the  Licensee  would  be  required  to  report 
its  gross  revenues  bom  feeable  ancillary 
or  supplementary  services  and  to 
calculate  a  fee  based  upon  a  percentage 
of  these  revenues,  hi  addition,  a  fee  set 
at  a  percentage  of  gross  revenues 
provides  broadcasters  a  more  certain  fee 
amount  to  use  in  their  long  term 
planning  and  decisions. 

Hybrid  Fees 

Another  possible  fee  structure  is  a 
two-part,  tariff-Uke  fee,  in  which  the  fee 
is  comprised  of  a  combination  of  a  flat 
dollar  amount  and  a  percentage  of  gross 
revenues.  Compared  to  a  fee  based 
purely  on  a  percentage  of  gross 
revenues,  a  hybrid  fee  would  include  an 
element — ^the  flat  fee — ^that  would 
provide  a  uniform  means  of  preventing 
unjust  enrichment  and  recover  a  portion 
of  the  value  of  the  spectrum  consistent 
with  the  statute.  Moreover,  a  flat  fee 
component  would  permit  us  to  set  the 
percentage  rate  of  gross  revenues  at  a 
lower  level,  thus  avoiding  a  fee  program 
that  dissuades  broadcasters  from 
offering  feeable  ancillary  and 
supplementary  services.  A  flat  amoimt. 
however,  would  bean  up-front  cost, 
which  could  serve  as  a  disincentive  to 
broadcasters  to  provide  ancillary  or 
supplementary  services.  Given  the 
statutory  requirement  that  a  fee  be 
imposed  on  feeable  ancillary  and 
supplementary  uses,  a  flat  fee  may  be 
appropriate  even  if  it  does  discourage 
some  such  uses.  The  addition  of  a 
percentage  of  gross  revenues  to  the  flat 
rate  could  prevent  the  uniust 
enrichment  that  might  result  from  a  flat 
fee,  by  recovering  some  percentage  of 
gross  revenues  in  excess  of  the  up-front 
payment.  The  Commission  invites 
comment  on  the  two-part  fee  proposal. 
The  Commission  is  especially  interested 
in  comments  that  recommend  what  the 
initial  flat  rate  should  be  and  explain 
the  basis  of  the  recommendation.  Would 
the  initial  flat  rate  discourage 
broadcasters'  institution  of  feeable 
ancillary  or  supplementary  services  or 
serve  as  an  incentive  to  broadcasters  to 
further  develop  feeable  ancillary  or 
supplementary  services  once 
established? 

Percentage  Rate  of  Fee 

If  the  fee  is  assessed  as  a  percentage 
of  revenues  or  incremental  profits,  the 


percentage  rate  of  the  fee,  more  than  the 
process  by  which  it  is  derived  will 
determine  the  degree  to  which  the  fee 
affects  broadcasters'  decisions.  The  1996 
Act  exempts  free  broadcasting  services 
from  any  such  fees,  thus  to  some  extent 
creating  an  incentive  for  DTV  licensees 
to  use  this  capacity  for  free  broadcasting 
services  in  addition  to  the  one  FCC- 
mandated  free  television  service.  This  is 
consistent  with  the  Commission's 
previous  statement  that  "the 
fundamental  use  of  the  6  MHz  DTV 
license  will  be  for  the  provision  of  free 
over-the-air  television  service."  The 
greater  the  fee.  the  greater  the  incentive 
created  by  the  fee  for  a  broadcaster  to 
use  its  assigned  spectrum  to  provide 
free,  over-the-air  broadcast 
programming  instead  of  subscription 
programming  or  other  feeable  ancillary 
or  supplementary  services.  The  lower 
the  fee,  the  more  flexible  the  broadcaster 
may  be  in  serving  audience  demand  for 
services  and  in  choosing  the  mix  of 
services  it  provides.  The  Commission 
seeks  comment  as  to  the  types  of 
services  broadcasters  may  provide  using 
DTV  capacity.  The  Commission  is 
particularly  interested  in  DTV  licensees' 
plans  for  the  provision  of  feeable 
ancillary  or  supplementary  services.  To 
the  extent  that  commenters  can  estimate 
revenues  at  this  time,  the  Commission 
seeks  information  as  to  the  revenues 
anticipated  from  the  use  of  the  DTV 
capacity  for  feeable  ancillary  or 
supplementary  services. 

The  percentage  rate  of  the  fee  must 
reflect  the  statutory  requirements  that 
the  fee  recover  a  portion  of  the  value  of 
the  spectrum  used  for  these  service's, 
avoid  unjust  enrichment,  and 
approximate  the  revenue  that  would  - 
have  been  achieved  had  these  services 
been  hcensed  through  an  auction.  The 
Commission  asks  commenters  to  take 
the  statutory  requirements  and  policy 
goals  into  account  in  proposing 
particular  percentage  rates.  The 
Commission  seeks  comment  on  how  to 
factor  in  permitting  broadcasters 
flexibility  to  provide  feeable  ancillary  or 
supplementary  services  in  establishing 
an  appropriate  percentage  rate  for  the 
fee.  The  Commission  is  reluctant  to  set 
the  percentage  rate  so  high  that  it  would 
dissuade  broadcasters  from  providing 
feeable  ancillary  or  supplementary 
services.  The  Commission  asks 
commenters  to  explain  how  the 
percentages  they  propose  implicate  this 
consideration.  The  Commission  seeks 
comment  on  what  percentage  would  be 
appropriate  for  the  fee,  taking  into 
accoimt  the  various  proposals  for 
assessing  a  fee.  Clearly,  a  fee  based  upon 
gross  revenues  will  be  set  at  a  lower 
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percentage  rate  than  a  fee  based  upon 
net  revenues  or  incremental  profits. 
Similarly,  the  percentage  rate  of  a  fee 
incorporated  into  a  hybrid  approach 
will  be  lower  than  the  percentage  rate  of 
a  fee  that  is  not  additional  to  an  up-front 
payment.  Commenters  are  encouraged 
to  make  specific  recommendations  as  to 
the  level  of  the  fee  and  type  of  fee 
assessment  program  to  which  the  fee  is 
to  be  tied  and  to  provide  evidence  to 
build  a  record  supporting  those 
recommendations.  For  example,  should 
the  fee  be  set  at  one  percent  or  less  of 
gross  revenues  generated  from  feeable 
ancillary  and  supplementary  services,  or 
up  to  a  more  substantial  ten  percent  of 
gross  revenues? 

An  additional  consideration  is 
whether  different  feeable  ancillary  or 
supplementary  services  should  be 
subject  to  fees  set  at  different  percentage 
rates.  A  varying  percentage  rate  could 
have  a  number  of  disparate  effects. 
Different  rates  for  different  services 
might  create  incentives  for  broadcasters 
to  offer  services  with  lower  fees  over 
services  with  higher  fees  and  could 
affect  broadcasters'  choice  from  among 
alternative  feeable  ancillary  or 
supplementary  uses.  On  the  other  hand, 
a  varying  percentage  rate  fee  could  be 
used  to  adjust  the  costs  to  broadcasters 
of  providing  feeable  ancillary  or 
supplementary  services  to  reflect  the 
different  costs  to  competitors  offering 
analogous  services  on  spectrum 
purchased  at  auction  or  on  spectrum  not 
obtained  at  auction  or  through 
technologies  that  are  not  spectrum- 
based.  Another  consideration  is  whether 
the  percentage  rate  of  the  fee  should 
vary  based  upon  the  time  of  day  during 
which  the  service  is  being  provided  or 
other  factors.  The  Commission  seeks 
comment  on  the  imposition  of  a  varying 
percentage  rate  fee. 

The  statute  provides  for  the  periodic 
adjustment  of  the  fee.  requiring  that  the 
fee  "be  adjusted  by  the  Commission 
from  time  to  time  in  order  to  continue 
to  comply"  with  the  1996  Act.  While 
this  provision  generally  gives  us  the 
authority  to  recalculate  the  fee  once 
DTV  is  established  and  feeable  ancillary 
or  supplementary  services  are  being 
offered,  it  also  raises  the  possibility  that 
the  fee  be  set  at  a  lower  percentage  rate 
at  the  outset.  The  assessment  of  a  lower 
initial  percentage  rate  would  allow 
broadcasters  a  greater  percentage  of 
gross  revenues  during  the  build-out  of 
DTV  service  and  would  also  provide  the 
Commission  the  opportunity  to  adjust 
the  percentage  rate  after  gaining  more 
information  concerning  the  nature  of  the 
services  offered  by  licensees.  The 
periodic  adjustment  of  the  fee  allows 
the  Commission  to  ensure  that  the  fee 


program  continues  to  meet  the 
requirements  of  the  statute,  including 
the  prevention  of  unjust  enrichment  and 
the  recovery  of  a  portion  of  the  value  of 
the  spectrum.  For  example,  the  fee 
program  could  be  adjusted  where  it  is 
shown  that  it  has  given  DTV4icensees 
an  unfair  advantage  in  the  provision  of 
their  feeable  ancillary  or  supplementary 
services  as  compared  with  their 
nonbroadcast  competitors  providing 
analogous  services  on  spectrum  licensed 
through  a  competitive  bidding  process. 

Noncommercial  Television  Licensees 

In  their  Petition  for  Reconsideration 
of  the  Fifth  Report  and  Order,  the 
Association  of  America's  Public 
Television  Stations  and  the  Public 
Broadcasting  Service  ("APTS/PBS") 
requested  that  the  Commission  exempt 
public  television  licensees  from  any 
obligation  to  pay  fees  when  they  offer 
feeable  ancillary  or  supplementary 
services  on  their  DTV  capacity  as  a 
source  of  funding  for  their  public 
television  operation.  APTS/PBS  argue 
that  the  revenues  from  the  remunerative 
provision  of  feeable  ancillary  or 
supplementary  services  on  their  DTV 
capacity  may  provide  a  revenue  stream 
to  support  their  noncommercial 
broadcasting  activities. 

To  the  extent  public  television 
licensees  ultimately  offer  feeable 
ancillary  and  supplementary  services, 
the  Commission  must  determine 
whether  and  in  what  circumstances  they 
are  subject  to  fees  for  these  services.  The 
Commission  seeks  comment  on  the 
argument  that  noncommercial  television 
licensees  should  be  exempt  from  fees  or 
subject  to  lower  fees.  Is  such  relief 
consistent  with  the  1996  Act's 
requirement  that  a  fee  be  collected 
where  the  DTV  spectrum  is  used  for 
feeable  ancillary  or  supplementary 
services  for  which  a  subscription  fee  is 
charged  or  compensation  is  received 
other  than  advertising  revenues?  If  so, 
what  form  should  such  an  exemption 
take?  Should  noncommercial  D'TV 
licensees  be  exempt  from  the  fee  where 
they  offer  revenue  producing  feeable 
ancillary  or  supplementary  services  as  a 
source  of  funding  for  public  television? 
If  noncommercial  licensees  are  subject 
to  a  fee  for  the  feeable  ancillary  or 
supplementary  use  of  the  DTV  capacity, 
should  the  fee  be  assessed  at  the  same 
percentage  as  the  fee  for  commercial 
licensees  or  at  a.  lower  rate?  If 
noncommercial  broadcasters  are  exempt 
from  the  fee,  or  assessed  a  reduced  fee 
what  effect  would  this  have  on 
competing  providers  of  these  services? 


Implementation 

The  Commission  proposes  to  employ 
similar  procedures  to  those  it  currently 
uses  for  the  administration  of  its  filing 
fees,  regulatory  fees,  and  auction 
revenue  programs.  Further,  it  proposes 
to  generally  follow  the  same  reporting 
and  filing  requirements  as  currently 
exist  for  otherjjrograms.  The 
Commission  seeks  comment  on  the 
proposed  means  of  implementing  and 
collecting  the  fee  and  on  any  special 
circumstances  that  merit  an  exception  to 
current  processes. 

IV.  Conclusion 

The  1996  Act  required  the 
Commission  to  assess  fees  on  the 
provision  of  feeable  ancillary  or 
supplementary  services  over  the  DTV 
spectrum.  The  Commission  issues  this 
Notice  of  Proposed  Rule  Making  to  seek 
comment  on  the  fee  assessment    ' 
programs  proposed  herein. 

V.  Administrative  Matters 

Initial  Paperwork  Reduction  Act  of  1995 

This  Notice  proposes  a  new  fee 
assessment  program  which  may  contain 
an  information  collection  requirement. 
As  part  of  our  continuing  effort  to 
reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and  — 
Budget  ("0MB")  to  take  this 
opportunity  to  conunent  on  the 
information  collection  contained  in  this 
Notice,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13.  Public  and  agency  comments 
are  due  at  the  same  time  as  other 
comments  on  this  Notice;  OMB 
comments  are  due  60  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciTracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W.,  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
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NEOB.  725— 17th  Street,  N.W.. 
Washington,  DC  20503  or  via  the 
Internet  to  fain__tfiai.eop.gov. 

Ex  Parte  Rules      1 1 

This  proceeding!  W^^  ^  treated  as  a 
"permit-but-disclose"  proceeding 
subject  to  the  "pei^it-but-disclose" 
requirements  imde^  section  1.1206(b)  of 
the  rules.  47  CFR  1.1206(b),  as  revised. 
£x  parte  presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  /)4rte  or  otherwise,  aie 
generally  prohibit^^.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memoranduni  summarizing  a 
presentation  must  contain  a  siunmary  of 
the  substance  of  tha  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  titan  a  one  or  two 
sentence  descriptiob  of  the  views  and 
arguments  presooted  is  generally 
required.  See  47  CTO  1.1206(b)(2).  as 
revised.  Additional  rules  pertaining  to' 
oral  and  %vritten  presentations  are  set 
forth  in  section  1.1206(b). 

Initial  Regulatory  Flexibility  Analysis 

With  respect  to  this  Notice,  an  Initial 
Regulatory  Flexibi^hr  Analysis 
("IRFA")  is  contained  in  Appendix  A 
and  summarized  i>f  iow.  As  required  by 
the  Regulatory  Fle^dbility  Act,  the 
Commission  lias  pi)^pared  an  IRFA  of 
the  expected  significant  economic 
impact  on  small  enjtities  by  the  policies 
and  rules  proposed  in  tliis  Notice. 
Written  public  conjments  are  requested 
on  the  IRFA.  In  orA  r  to  fulfill  the 
mandate  of  the  Contract  with  America 
Advancement  Act  ^^  1996  regarding  the 
Final  Regulatory  Flnxibility  Analysis, 
the  Commission  asu  a  number  of 
questions  in  our  IRfiA  regarding  the 
prevalence  of  small  businesses  in  the 
industries  covered  by  this  Notice. 
Comments  on  the  IRFA  must  be  filed  in 
accordance  with  thelsame  filing 
deadlines  as  commehts  on  the  Notice, 
but  they  must  have  a  distinct  heading 
designating  them  as  k^sponses  to  the 
IRFA.  1 1 

VI.  Initial  Regulate^  Flexibility 
Analysis 

As  required  by  tlie  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  significant  economic 
impact  on  small  entji^es  by  the  policies 
and  rules  proposed  in  this  Notice. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responsjes  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Notice  provided 


above.  The  Commission  will  send  a 
copy  of  the  Notice,  including  this  IRFA, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Reasons  Why  Agency  Action  Is  Being 
Considered 

The  1996  Act  directed  the 
Commission  to  adopt  regulations 
allowing  licensees  to  use  a  portion  of 
the  OTV  spectrum  to  provide  feeable 
ancillary  or  supplementary  services  and 
to  establish  a  program  to  assess  and 
collect  a  fee  for  these  services.  In  the 
Fifth  Report  and  Order  the  Commission 
established  rules  permitting 
broadcasters  to  oUet  feeable  ancillary  or 
supplementary  services  on  the  DTV 
spectrum.  As  directed  by  Congress,  in 
this  proceeding  the  Commission 
proposes  a  means  of  assessing  and 
collecting  a  fee  for  the  feeable  ancillary 
or  supplementary  use  of  the  DTV 
spectrum. 

Need  For  and  Objectives  of  the 
Proposed  Rule  Changes 

The  1996  Act  specified  that  the 
Commission  shall  establish  a  program  to 
assess  and  collect  fees  for  the  fseable 
ancillary  or  supplementary  use  of  the 
DTV  capacity.  Congress  set  forth  the 
following  objectives  to  be  achieved  by 
the  assessment  of  the  fee:  First,  that  the 
fee  recover  a  portion  of  the  value  of  the 
DTV  capacity;  second,  that  the  fee 
prevent  the  unjust  enrichment  of 
broadcast  licensees  using  the  DTV 
capacity  to  provide  services  for  which 
they  receive  revenues  other  than 
advertising  revenues;  third,  that  the  fee 
recover  "for  the  public  an  amount  that, 
to  the  extent  feasible,  equals  but  does 
not  exceed  (over  the  term  of  the  license) 
the  amoimt  that  would  have  been 
recovered"  in  an  auction  of  the 
spectrum;  and  finally,  that  any  fi^e 
broadcasting  service  which  relies  upon 
commercial  advertisements  rather  than 
subscription  fees  or  other  compensation 
for  its  revenues  be  exempt  fi'om  the  fee 
requirement.  In  the  Fifth  Report  and 
Order  the  Commission  expressed  its 
objective  that  broadcasters  develop 
innovative  uses  of  the  DTV  spectrum 
and  be  fi-ee  to  respond  to  market 
demand  for  feeable  ancillary  or 
supplementary  services  provided  over 
this  spectrum.  This  proceeding  should 
achieve  the  objectives  set  forth  in  the 
1996  Act  and  in  the  Fifth  Report  and 
Order. 

Legal  Basis 

Authority  for  the  actions  proposed  in 
this  Notice  may  be  found  in  sections 
4(i),  303(r),  336  and  403  of  the 
Conmumications  Act  of  1934,  as 


amended,  47  U.S.C.  154(i),  303(r),  336 
and  403. 

Recording.  Recordkeeping,  and  Other 
Compliance  Requirements 

The  Notice  proposes  a  new  fee 
assessment  program  which  may  contain 
an  information  collection  requirement. 
In  general,  the  proposed  fee  assessment 

!>rograms  which  would  assess  a  fiae  for 
iaeable  ancillary  or  supplementary 
services  based  upon  revenues  derived 
from  these  services  would  require 
broadcasters  to  report  their  revenues 
derived  from  these  services.  Certain 
alternative  fiae  assessment  proposals 
may  require  more  information  from 
broadcasters  tlian  would  other 
proposals.  In  the  Notice,  the 
Commission  has  proposed  a  fee 
assessment  program  that  seeks  to 
minimize  the  administrative  and 
reporting  burdens  on  broadcast 
licensees. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

Under  the  RFA.  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  The  RFA  generally  defines 
the  term  "small  organization"  to  mean 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  In 
addition,  the  RFA,  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "imless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Rmster." 

Ine  proposed  rules  and  policies  will 
apply  to  television  broadcasting 
licensees.  The  Small  Business 
Administration  defines  a  television 
broadcasting  station  that  has  no  more 
than  $10.5  million  in  annual  receipts  as 
a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
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Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,563  operating 
television  broadcasting  stations  ih  the 
nation  as  of  October  31, 1997.  For  1992 
the  number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments. 

Thus,  the  proposed  rules  will  affect 
many  of  the  approximately  1,563 
television  stations:  approximately  1,200 
of  those  stations  are  considered  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-television  or  non- 
radio  affiliated  companies. 

In  addition  to  owners  of  operating 
television  stations,  any  entity  who  seeks 
or  desires  to  obtain  a  television 
broadcast  license  may  be  affected  by  the 
proposals  contained  in  this  item.  The 
niunber  of  entities  that  may  seek  to 
obtain  a  television  broadcast  license  is 
unknown. 

Federal  Rules  That  Overlap.  Duplicate, 
or  Conflict  With  the  Proposed  Rules 
The  initiatives  and  proposed  rules 
raised  in  this  proceeding  do  not  overlap, 
dupUcate  or  conflict  with  any  other 
rules. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  and 
Consistent  with  the  Stated  Objectives 
This  Notice  solicits  comment  on  a 
variety  of  alternatives  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered.  The 
proposed  rules  and  policies  are  required 
to  implement  provisions  of  the  1996 
Act.  These  proposed  rules  and  poficies 
may  affect  broadcast  television 
licensees,  some  of  which  are  small 
businesses.  The  Commission  believes 
that  the  proposed  rules  and  policies 
may  be  necessary  to  the  recovery  of  a 
portion  of  the  value  of  the  public 
spectrum  and  to  promote  the 
development  of  innovative  uses  of  the 
DTV  capacity.  The  Commission  seeks 
comment  on  the  alternatives  proposed 
in  the  Notice  and  on  whether  there  is  a 
significant  economic  impact  on  any 
class  of  small  licensee  or  permittee  as  a 
result  of  any  of  the  proposed 
approaches. 

List  of  Subjects  in  47  CFR  Part  1 

Television,  Television  broadcasting. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-144  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.O.  122397D] 

New  England  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on  January 
14  and  15, 1998,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone. 
DATES:  The  meeting  is  scheduled  for 
Wednesday,  January  14, 1998,  at  10 
a.m.,  and  Thiu«day,  January  15, 1998,  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Colonial  Hilton  Resort,  427  Wahiut 
Street,  Wakefield,  MA;  telephone  (617) 
245-9300.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097:  telephone:  (781)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(781)  231-0422. 
SUPP1.EMENTARY  INFORMATION: 

Wednesday,  January  14, 1998 

After  introductions  the  Council 
meeting  will  begin  with  a  Stock 
Assessment  Workshop  advisory  report 
on  the  status  of  spiny  dogfish,  surf 
clams,  weakfish,  and  striped  bass. 
Following  the  report,  the  Monkfish 
Committee  will  provide  information  on 
recent  changes  to  the  management 
measures  proposed  for  inclusion  in 
Amendment  9  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(Multispecies  FMP)  and  review  the 
concerns  of  the  Mid- Atlantic  Fishery 
Management  Coimcil. 

Ehuing  the  afternoon  session,  the 
Interspecies  Committee  will  outline  its 
priorities  for  the  upcoming  year:  Long- 
term  objectives  and  a  Council  strategic 
plan:  approaches  to  easing  management 
restrictions:  consistency  of  Multispecies 
FMP  objectives:  the  Multispecies  FMP 


exempted  fisheries  program:  concerns 
over  latent  effort  in  some  fisheries; 
inconsistencies  in  vessel  upgrading, 
replacement,  and  permit-splitting 
restrictions:  policy  statement  on  the 
introduction  of  harvesting  iimovetions, 
and  new  fisheries  technology:  NMFS's 
proposed  list  of  authorized  gear/ 
fisheries:  area  management  of  fisheries: 
and  the  Atlantic  Coastal  Cooperative 
Statistics  Program  fishing  vessel  logbook 
form. 

The  Overfishing  Definition  Review 
Panel  will  discuss  new  overfishing 
definitions  developed  to  comply  with 
the  Sustainable  Fisheries  Act  (SFA); 
species  will  include  Atlantic  sea 
scallops,  sea  herring,  silver  hake,  and 
possibly  other  grovmdfish  species.  The 
Sea  Scallop  Committee  will  review  its 
discussions  on  alternatives  to  reach  the 
new  SFA-mandated  overfishing  targets, 
mechanisms  for  opening  and  closing 
management  areas,  and  the  inclusion  of 
days-at-sea  (DAS)  leasing  as  a  measure 
to  be  implemented  through  a  framework 
adjustment  to  the  Atlantic  Sea  Scallop 
Fishery  Management  Plan  (Scallop 
FMP).  The  Council  also  will  discuss 
further  the  recommendation  to  close 
mid-Atlantic  areas  to  protect  small 
scallops  and  the  development  of  a 
framework  adjustment  to  allow 
scalloping  in  areas  where  it  is  oirrently 
prohibited  because  of  groimdfish 
conservation  concerns.  Finally,  the 
Council  will  consider  additional 
management  measures  for 
implementation  in  1998,  such  as  other 
reductions  in  DAS  to  meet  the  Scallop 
FMP  fishing  mortality  objectives. 

Thursday.  January  15, 1998 

Thursday's  meeting  will  begin  with 
reports  from  the  Council  Chairman, 
Executive  Director,  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Council  liaisons, 
and  representatives  of  the  Coast  Guard 
and  the  Atlantic  States  Marine  Fisheries 
Commission.  The  Council  will  discuss 
and  seek  approval  of  final  action  on 
Framework  Adjustment  25  to  the 
Multispecies  FMP.  The  adjustment  will 
include  the  following  measiues  to  meet 
the  1998  fishing  year  rebuilding  plan 
objectives:  One  or  a  combination  of 
three  options  for  area  closures  in  the 
Gulf  of  Maine  (sequential  one  or  two 
month  closures  that  progress  from  the 
Cape  Cod  16  Penobscot  Bay  areas  during 
March  through  September,  with 
additional  areas  closed  seasonally  or,  in 
one  option,  year-round):  400-1,000  lb/ 
day  (181.4-453.6  kg/day)  trip  limit  for 
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Gulf  of  Maine  ccq;  an  increase  in  the 
haddock  trip  lin  k;  a  raised  footrope 
trawl  requiremeul  in  the  Small  Mesh 
Areas  1  and  2;  ai  id  a  one-year 
postponement  o;  ^he  mandatory  use  of 
vessel  monitorinn  systems  on  vessels 
fishing  under  individual  DAS  in  the 
Gulf  of  Maine  (north  of  the  cod  trip 
limit  exemption  Jlne).  Following  the 
groundfish  discussions,  the  Whiting 
Committee  will  provide  an  update  on  its 
scoping  process  and  review  the  issues 
discussed  at  the  joint  oversight 
committee/advispry  panel  meeting  held 
to  discuss  and  identify  issues  to  be 


considered  during  development  of  a 
fishery  management  plan.  The  Council 
meeting  will  adjourn  after  the 
conclusion  of  any  other  outstanding 
Council  business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  December  30, 1997. 
Bruce  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-175  Filed  1-5-98;  8:45  am) 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Ntotices  of  hearings  and  investigations, 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  Housing  Service  (RHS), 
USDA. 

ACTION:  Proposed  collection:  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperworlc  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  Management  and 
Supervision  of  Multiple  Family  Housing 
Borrowers  and  Grant  Recipients. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  9. 1998  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  R.  Anderson,  Senior  Loan 
Specialist.  Muhi-Family  Housing 
Portfolio  Management  Division,  RHS, 
United  States  Department  of 
Agriculture,  Mail  Stop  0782, 1400 
Independence  Ave.,  SW.  Washington. 
DC  20250-0782,  Telephone  (202)  720- 
1611. 

SUPPLEMENTARY  INFORMATION: 

Title:  Management  and  Supervision  of 
Muhiple  Family  Housing  Borrowers  and 
Grant  Recipients. 

OMB  Number:  0575-0033. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  is  authorized  under  Section  514. 
515.  516.  and  521  of  Title  V  of  the 
Housing  Act  of  1949,  as  amended,  to 
provide  loans  and  grants  to  eligible 
recipients  for  the  development  of  rental 
housing  in  rural  areas.  Such  multi- 


family  housing  (MFH)  projects  are 
intended  to  meet  the  housing  needs  of 
persons  or  families  having  very  low  to 
moderate  incomes,  senior  citizens,  the 
handicapped  or  disabled,  and  domestic 
farm  laborers. 

RHS  has  the  responsibility  of  assuring 
the  public  that  MFH  projects  fmanced 
are  managed  and  operated  as  mandated 
by  Congress.  7  CFR  Part  1930,  Subpart 
C  was  first  issued  October  27, 1980,  to 
insure  consistent  and  proper 
management  and  operation  of  projects 
financed  with  MFH  loan  and  grant 
funds.  Minimal  requirements  have  been 
established  as  deemed  necessary  to 
assure  that  applicable  laws  and 
authorities  are  carried  out  as  intended. 

With  the  provisions  of  this  regulation. 
RHS  will  be  able  to  provide  the 
necessary  guidance  and  supervision  to 
new  and  existing  borrowers  to  assist  in 
the  economical  operation  of  their 
projects.  RHS  must  be  able  to  assure 
Congress  and  the  general  public  that  all 
MFH  projects  will  be  operated  as 
economically  as  possible,  for  the 
purposes  for  which  they  are  intended, 
and  for  the  benefit  of  those  they  are 
mandated  to  serve. 

The  required  information  is  collected 
on  a  project-by-project  basis  and  is  done 
so  in  accordance  with  the  amended 
Housing  Act  of  1949,  so  that  RHS  can 
provide  guidance  and  be  assured  of 
compliance  with  the  terms  and 
conditions  of  loan,  grant,  and/or  subsidy 
agreements. 

RHS  vrill  use  the  information         ' 
collected  to  identify  financially 
detrimental  trends,  poor  management 
practices,  and  potential  problems  before 
they  manifest  themselves  in  the  form  of 
loan  delinquencies,  unpaid  operation 
expenses,  improper  discriminatory 
practices,  or  high  vacancy  rates.  With 
this  information,  RHS  can  assist  the 
borrower  through  consultation 
(supervision)  to  improve  the  efficiency 
of  the  project  and  its  operation.  RHS 
supervision  is  especially  critical  during 
the  first  year  of  operation.  In  addition, 
the  information  provided  is  intended  to 
verify  whether  or  not  the  borrower  is 
complying  with  the  terms  and 
conditions  of  loan,  grant,  or  subsidy 
agreements.  After  the  first  year  of 
operation,  the  information  is  requested 
of  the  borrower  to  assure  continuied 
compliance  with  the  loan  and  grant 
agreements. 


Failure  by  RHS  to  monitor  progress  of 
borrower  operation  through  review  of 
collected  information  and  consultation 
would  reasonably  lead  to 
noncompliance  with  statutory  intent  in 
some  instances  and  financial  default  in 
others.  Corrective  action  to  remove  such 
noncompliance  or  default  would  be 
costly  to  RHS  and  the  public  in  terms 
of  program  integrity,  public  confidence, 
dollars,  and  staff  time. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .64  hours  per 
response. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
538.200. 

Estimated  Number  of  Responses  per 
Respondent:  4.61. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,218.740  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division,  at  (202)  720-9734. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division,  U.S. 
Department  of  AgricuUure.  Rural 
Development,  Ag  Box  0743, 1400 
Independence  Ave..  SW.  Washington. 
DC  20250-0743.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 


Submissio 
ConMiMfrtl 
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Dated:  December  ^9, 1997. 
Jan  E.  Shadbuni, 

Administrator,  Rural  Housing  Service 
IFR  Doc.  98-174  Filid  1-5-98;  8:45  am) 
■ILUNO  CODE  M1»gCV  il 


DEPARTMENT 


o^ 


COMMERCE 


Submission  For  ^B  Revisw; 
Conmisnt  Raqus^ 

EKX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foll0]Mring  proposal  for 
collection  of  infomiation  imder  the 
provisions  of  the  Hiperwork  Reduction 
Act  (44  U.S.a  ch<J>ter  35). 

ii^ency;  Bureai^  of  the  Census. 

Title:  United  States  Census  2000  Dress 
Rehearsal  Larae  H()usehold  Follow-up. 

Form  Numfce/fsiA  DX-1(HF),  -2(HFJ, 
19A(L).  -19B(L).  4t9C(L),  and  Spanish 
translations. 

Agency  Appmnif  Number:  None. 

Type  of  RequesiiNew  collection. 

Burden:  3,629  hours. 

Number  of  Respondents:  23.500. 

Avg  Hours  Per  $^pon&e:  Short 
form — 6  minutes;  liong  form — 25 
minutes.  ' 

Needs  and  Use$:\jhe  Census  Bureau 
has  made  the  development  of  user- 
friendly  forms  a  key  strategy  to  reduce 
respondent  burden.  The  Census  2000 
Dress  Rehearsal  questionnaire  (a  five- 
person  questionneii^  with  a 
continuation  roster  to  list  up  to  seven 
additional  individuals)  is  shorter  than  a 
comparable  seven->person  detailed 
version.  This  strategy  is  expected  to 
lessen  the  public  perception  that 
responding  to  the  census  is  an  arduous 
task.  The  objective  of  the  Census  2000 
Dress  Rehearsal  L^e  Household 
Follow-up  is  to  ac^iiire  detailed 
characteristic  data  for  households  with 
more  than  five  members. 

We  will  mail  a  customized 
questionnaire  package  to  those  specific 
households  whichi  jisted  six  or  more 
individuals  on  thej  Original  dress 
rehearsal  census  qjijestionnaire.  The 
customized  mailinjg  package  will  consist 
of  the  following  items:  (1)  An  outgoing 
envelope  addressed  to  eiUier  the 
respondent  name  iiE|ported  on  the 
original  returned  qjiiestionnaire  or  the 
Person  1  name;  (2)  A  letter  listing  the 
names  of  all  persons  on  the  original 
questionnaire  for  whom  detailed 
diaracteristics  werei  provided  and  the 
names  of  all  persoitt  listed  on  the  roster. 
The  letter  will  request  the  respondent 
provide  detailed  characteristics  for  the 
additional  individi|i^ls  listed  on  the 
roster;  (3)  A  continuation 
questionnaire(s)  deisjigned  for  Person  6 
through  Person  12;i^d  (4)  a  Business 


Reply  Mail  return  envelope  for  the 
respondent  to  return  the  continuation 
questionnaire. 

Only  one  follow-up  mailing  will  be 
conducted  for  each  identified  large 
household.  No  personal  visit  or 
telephone  follow-up  is  planned. 

Affected  Public:  bidividuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC. 
Sections  141  and  193. 

OMB  Desk  Officer:  Nancy  Kirkendall. 
(202)395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5327. 14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  725  17th  Street,  NW. 
Washington,  DC  20503. 

Dated:  December  30, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Orgpnization. 
IFR  Doc.  98-220  Filed  1-5-98;  8:45  am] 
BILLMQ  CODE  SSIO-OT-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

P)oclwt  No.  971230316-731»-01] 

Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  Extermination. 

summary:  In  accordance  with  Title  13. 
United  States  Code.  Sections  182.  224. 
and  225, 1  have  determined  that  the 
Census  Bureau  needs  to  collect  data 
covering  annual  sales,  purchases,  year- 
end  inventories,  and  accounts 
receivables  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  Government  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  survey 
is  a  continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  It  provides  on  a 
comparable  classification  basis  annual 
sales,  purchases,  and  accounts 
receivables  for  1997  and  year-end 
inventories  for  1996  and  1997.  These 
data  are  not  available  publicly  on  a 


timely  basis  fit)m  nongovernmental  or 
other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Piencykoski  or  Dorothy 
Engleking  on  (301)  457-2713. 
SUPPLEMOITARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13. 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
data  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1997  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  wiH  require 
their  submissions  within  thirty  days 
after  receipt.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  subjects  specified  above. 

This  survey  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96—511,  as  amended,  and  approved 
under  OMB  Control  No.  0607-0013.  We 
will  provide  copies  of  the  form  upon 
written  request  to  the  Director,  Biuvau 
of  the  Census,  Washington,  DC  20233- 
0001. 

Based  upon  the  foregoing.  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  23, 1997. 
Martha  Famsworth  Riche, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  98-215  Filed  1-5-98;  8:45  am) 

BMJJNQ  CODE  3S1»-«r-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 
[Docket  No.  971230314-7314-01] 

Annual  Trade  Survey 

agency:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  determination. 

summary:  In  accordance  with  Title  13, 
United  States  Code.  Sections  182.  224. 
and  225. 1  have  determined  that  the 
Census  Bureau  needs  to  collect  data 
covering  year-end  inventories,  annual 
sales,  and  purchases  to  provide  a  sound 
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statistical  basis  for  the  formation  of 
policy  by  various  Government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs.  This  annual 
survey  is  a  continuation  of  similar 
wholesale  trade  surveys  conducted  each 
year  since  1978.  It  provides  on  a 
comparable  classification  basis  annual 
sales  and  purchases  for  1997  and  year- 
end  inventories  for  1996  and  1997. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
"  Ronald  Piencykoski  or  Dorothy 
Engleking  on  (301)  457-2713. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13, 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  wholesale  trade  for 
the  period  between  economic  censuses. 
The  data  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating 
merchant  wholesale  establishments  in 
the  United  States  (with  sales  size 
determining  the  probability  of  selection) 
to  report  in  the  1997  Annual  Trade 
Survey.  We  will  furnish  report  forms  to 
the  firms  covered  by  this  survey  and 
will  require  their  submissions  within 
thirty  days  after  receipt.  The  sample 
will  provide,  with  measurable 
reliability,  statistics  on  the  subjects 
specified  above. 

This  survey  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended,  and  approved 
under  0MB  Control  No.  0607-0195.  We 
will  provide  copies  of  the  form  upon 
written  request  to  the  Director,  Bureau 
of  the  Census,  Washington,  DC  20233- 
0001. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  28. 1997. 
Martha  Famsworth  Riche, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  98-216  Filed  1-5-98;  8:45  ami 

nUJNQ  CODE  3S10-17-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Atlantic  Bluefin  Tuna  Mandatory  Catch 
Reporting;  Proposed  Collection; 
Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  9, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers,  F/ 
SFl,  Station  14709, 1315  East-west 
Highway,  Silver  Spring,  MD  20910- 
3282  (301-713-2347). 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  National  Marine  and  Fisheries 
Service  in  cooperation  with  the  North 
Carolina  Division  of  Marine  Fisheries  is 
implementing  a  pilot  mandatory 
reporting  program  to  conduct  a  census 
of  the  Recreational  Winter  Bluefin  Tuna 
Harvest  in  North  Carolina.  Information 
on  catch  levels  will  be  reported  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  and  will 
be  used  for  stock  assessment  and  in 
developing  international  catch  sharing 
agreements.  Anglers  that  currently 
report  through  an  automated  phone 
system  will  be  exempted  from  this 
requirement  during  this  pilot  program. 
This  collection  was  initially  approved 
under  emergency  clearance  procedures; 
this  notice  invites  comments  on  plans  to 
submit  a  regular  clearance  request  to 
extend  that  approval  for  three  years. 

II.  Method  of  Collection 

Anglers  will  fill  out  catch  cards  and 
be  given  harvest  tags  that  allow  the 
angler  to  remove  the  fish  from  the 
vessel. 

m.  Data 

OMB  Number:  0648-0339. 


Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  117. 

Estimated  Total  Annual  Cost  to 
Public:  None. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functioiis  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  31, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  98-221  Filed  1-5-98;  8:45  am) 

BUJJNG  COOE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

NOAA  Generic  Customer  Surveys 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  9, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
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Forms  Clearer  ce  Officer,  Department  of 
Commerce,  Rdom  5327, 14th  and 
Constitution  Avenue.  NW,  Washincton 
DC  20230. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Requests  for  4^ditional  infonnation  or 
copies  of  the  Information  collection 
lnstrument(s)!ind  instructions  should 
be  directed  toj  Richard  Roberts,  OFAlxl, 
Station  8118,  NOAA,  1305  East-West 
Highway.  Silyer  Spring.  MD  20910 
(301-713-35^$.  ext.  115). 

SUPPLEIIENTAIIIV  INFORMATION: 

I.  Abstract       I 

NOAA  intends  to  conduct  a  number 
of  voluntary  surveys  of  users  of  selected 
NOAA  produces,  services,  or  programs 
in  order  to  determine  customer 
satisfaction  arid  to  solicit  suggestions  for 
improving  those  NOAA  products, 
services,  and  programs.  The  information 
obtained  vdllpB used  in  NOAA's 
program  plan4)ng  efforts. 

II.  Method  of  Cbllection 

Individual  NOAA  offices  will  develop 
questionnaires  based  upon  the  generic 
forms  to  be  approved  by  OMB.  The 
generic  questions  will  be  edited  by 
those  offices  to  Solicit  information 
specific  to  the  program  involved.  These 
adaptations  wHl  be  submitted  to  OMB 
for  informal  review  prior  to  their  use  to 
ensure  that  thej|  conform  with 
objectives  and  Iriature  of  the  generic 
questions  that  have  been  approved. 
Distribution  of  the  questionnaires  may 
be  by  mailings  to  customers,  as 
attachments  toibroducts  sent  to 
customers,  and  bn  the  World  Wide  Web 
(usually  associUed  with  order  forms). 

m.  Data 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarired  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  3 1 , 1 997. 
Linda  Engelmeier, 

■Departmental  Forms  Qearance  Officer.  Office 
of  Management  and  Organization. 
(PR  Doc.  98-223  Filed  1-5-98;  8:45  am] 
BIUJNQ  CODE  3610-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  122397q 

Marine  Mammals;  Pemiit  No.  974.  RIe 
No.  P368F 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment. 


OMB  Numba^  None. 

Form  Numbd!/:^  None. 

Type  ofRevi^iy:  Regular  Submission. 

Affected  Pub^k:  Individuals; 
businesses  or  otljier  for-profit;  not-for- 
profit  institutiot:^s;  and  State,  Local,  or 
Tribal  Govenurients. 

Estimated  Niiinber  of  Respondents: 
13,739. 

Estimated  TiJf\e  Per  Response:  Varies 
firom  1-20  minutes  (depending  upon  the 
questionnaire  used). 

Estimated  Toiifl  Annual  Burden 
Hours:  705  houn. 

Estimated  To^ifl  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Comments 

Comments  ard  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  iof  the  agency,  including 
whether  the  infoBmation  shall  have 
practical  utility;  (jb)  the  accuracy  of  the 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
James  T.  Harvey,  Moss  Landing  Marine 
Laboratories,  P.O.  Box  450.  Moss 
Landing,  CA  95039.  has  requested  an 
amendment  to  Permit  No.  974. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
5, 1998. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

William  Hogarth,  Regional  Director. 
Southwest  Region  (SW),  National 
Marine  Fisheries  Service,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl.  Office 
of  Protected  Resources.  NMFS,  1315 


East-West  Highway,  Room  13130,  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  email 
or  other  electronic  media. 

Conourent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

SUPPLEMBITARY  INFORMATION:  The 
subject  amendment  to  permit  no.  974, 
■    issued  on  September  7, 1995  (60  FR 
46577),  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  ^d  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.],  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  222.23),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16  U.S.C.  1151  efseg.). 

Permit  no.  974  authorizes  the  permit 
holder  to  conduct  research  on  low 
ft«quency  sound  and  its  effect  on  the 
physiology  and  diving  behavior  of 
harbor  seals  [Phoca  vitulina).  provide 
local  and  regional  movement  data, 
hematological  variabiUty  of  the  stock, 
and  harbor  seal  feeding  habits.  The 
permit  holder  requests  authorization  to: 
determine  body  fat;  handle  20  harbor 
seal  pups  up  to  eight  times  annually  to 
track  changes  in  health,  physiological 
condition,  and  diving  behavior;  handle 
20  adults  and  20  juveniles  annually  to 
determine  seasonal  shifts  in  health, 
physiological  condition,  and  diving 
behavior;  and  harass  200  additional 
harbor  seals  as  a  result  of  the  above 
activities. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  iniUal 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 
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Dated:  December  23, 1997. 
Ann  D.  Terbush, 

Chief,  Permils  and  Documentation  Division, 
Office  of  Protected  Hesources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  98-154  Filed  1-5-98;  8:45  am) 
BHJJNG  COOE  3610-a-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatrstion 

P.D.  121897A] 

Marina  Mamntala;  Sciantific  Raaaarch 
Permit  No.  875-1401 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUMMARY;  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientiRc 
research  permit  no.  875-1401  submitted 
by  Dr.  Christopher  W.  Clark,  Cornell 
University.  Ithaca,  New  York  14850,  has 
been  granted  . 

ADDRESSES:  The  amendment  and^celated 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway.  Room  13705,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Long  Beach,  CA 
90802-4213  (562/980-4001). 
SUPPLEMENTARY  INFORMATION:  On 
November  14, 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  61093)  that  an  amendment  of  permit 
no.  875-1401,  issued  September  8. 1997 
(62  FR  48611)  had  been  requested  by  the 
above-name  individual.  The  requested 
amended  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216);  the 
Endangered  Species  Act  (ESA)  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.),  the 
Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222);  and 
the  Fur  Seal  Act  of  1966  (16  U.S.C. 
1151-1175).  Issuance  of  this  permit,  as 
required  by  the  ESA,  was  based  on  a 
Hnding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 


section  2  of  the  ESA.  The  requested 
amendment  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  875-1401  currently 
authorizes  the  harassment  of  several 
species  of  marine  mammals  dining  the 
conduct  of  research  to  study  the  effects 
of  low-frequency  soimd  produced  by  the 
Navy's  Surface  Towed  Array 
Surveillance  System  Low  Frequency 
Active  (SURTASS  LFA)  system  on  the 
behavior  of  blue  whales  [Balaenoptera 
musculus)  and  fin  whales  [Balaenoptera 
physalus)  feeding  in  the  Southern 
California  Bight  during  September/ 
October  of  1997  and/or  1998.  The 
permit  has  been  amended  to  provide  for: 
1)  the  conduct  of  playback  experiments 
using  a  SURTASS  LFA  sound  source  to 
study  behavioral  responses  of  gray 
whales  [Eschrichtius  robustus)  to 
SURTASS  LFA  signals  and  related 
stimuli;  and  2)  radio  tagging  via  suction 
cup  attachment  of  up  to  14  gray  whales. 
Individuals  of  several  other  species  of 
cetaceans,  pinnipeds,  and  possibly  sea 
turtles,  may  be  taken  [i.e.,  by 
harassment  or  auditory  temporary 
threshold  shift)  during  during  the 
proposed  experiments. 

In  compliance  with  the  National 
Environmental  PoUcy  Act -of  1969  (42 
U.S.C.  4321  et  seq.),  an  EA  examining 
the  environmental  consequences  of 
issuing  the  requested  amended  permit 
has  been  prepared.  Based  upon  this  EA, 
NMFS  has  concluded  that  issuance  of 
the  requested  permit  will  not  have  a 
significant  effect  on  the  hiunan 
environment. 

Dated:  December  30, 1997. 
Ann  D.  Terfoush 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-214  Filed  1-5-98:45  am) 

BILUNQ  COOE  361»-22-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-01 34] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Environmentally  Sound  Products 

AGENQES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  aurently  approved 
information  collection  requirement 
concerning  Environmentally  Sound 
Products.  A  request  for  public 
comments  was  published  at  62  FR 
55788,  October  28. 1997.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  February  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102.  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0134, 
Environmentally  Sound  Products,  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  information  collection  complies 
with  Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  6962).  RCRA  requires  the 
Environmental  Protection  Agency  (EPA) 
to  designate  items  which  are  or  can  be 
produced  with  recovered  materials. 
RCRA  further  requires  agencies  to 
develop  affirmative  procurement 
programs  to  ensure  that  items  composed 
of  recovered  materials  will  be  purchased 
to  the  maximum  extent  practicable. 
Affirmative  procurement  programs 
required  imder  RCRA  must  contain,  as 
a  minimum  (1)  a  recovered  materials 
preference  program  and  an  agency 
promotion  program  for  the  preference 
program;  (2)  a  program  for  requiring 
estimates  of  the  total  percentage  of 
recovered  materials  used  in  the 
performance  of  a  contract,  certification 
of  minimum  recovered  material  content 
actually  used,  where  appropriate,  and 
reasonable  verification  procedures  for 
estimates  and  certifications;  and  (3) 
annual  review  and  monitoring  of  the 
effectiveness  of  an  agency's  affirmative 
procurement  program. 
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In  accordan<^4  with  RCRA,  the 
information  collection  applies  to 
acquisitions  requiring  minimum 
percentages  of  recovered  materials, 
when  the  price  of  the  item  exceeds 
$10,000  or  wheh  the  aggregate  amount 
paid  for  the  itetn  or  functionally 
equivalent  items  in  the  preceding  fiscal 
year  was  SlO.oioo  or  more. 

Contracting  efficers  use  the 
information  toJVerify  offerer/contractor 
compliance  with  solicitation  and 
contract  requirements  regarding  the  use 
of  recovered  materials.  Additionally, 
agencies  use  the  information  in  the 
annual  review  and  monitoring  of  the 
effectiveness  of  the  affirmative 
procurement  programs  required  by 
RCRA. 

B.  Annual  Rep  i  rting  Burden 

Public  report  ihg  burden  for  this 
collection  of  information  is  estimated  to 
average  30  mini^es  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  arid  completing  and 
reviewing  the  cbillection  of  information. 

The  annual  r^^orting  burden  is 
estimated  as  folilbws:  Respondents, 
64,350;  responses  per  respondent,  1; 
total  armual  responses,  64,^50; 
preparation  hoi)ts  per  response.  .5;  and 
total  response  bUrden  hours.  32,175. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  jof  the 
justification  fit)in  the  General  Services 
Administration.!  FAR  Secretariat 
(MVRS),  Room  ^037, 1800  F  Street.  NW. 
Washington,  DC  120405.  telephone  (202) 
501-4755.  Pleasd  cite  OMB  control  No. 
9000-0134.  Envl|t)nmentally  Sound 
Products,  in  all  :[)rrespondence. 

Dated:  Deceinbe|r|31, 1997. 
Sharon  A.  Kis», 
FAF  Secretariat. 
[FR  Doc.  98-187  FJi 


BILUNG  CODC  6820-3  M> 


ed  1-5-98;  8:45  am] 


DEPARTMENT  C^  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0014] 

Proposed  Collection;  Comment 
Request  Entitled  Statement  and 
Acknowledgment  (Standard  Form 
1413)  I 

AGENCIES:  Deparftlient  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeitdnautics  and  Space 
Administration  (h  ASA). 


action:  Notice  of  request  for  public 
comments  regarding  an  extension  of  an 
existing  OMB  clearance  (9000-0014). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Statement  and 
Acknowledgment  (Standard  Form 
1413).  The  clearance  currently  expires 
on  April  30. 1998. 

DATES:  Comments  may  be  submitted  on 
or  before  March  9.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat.  1800  F  Street.  NW. 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0014, 
Statement  and  Acknowledgment 
(Standard  Form  1413),  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  1413.  Statement  and 
Acknowledgment,  is  used  by  all 
Executive  Agencies,  including  the 
Department  of  Defense,  to  obtain  a 
statement  fi-om  contractors  that  the 
proper  clauses  have  been  included  in 
subcontracts.  The  form  includes  a 
signed  contractor  acknowledgment  of 
the  inclusion  of  those  clause  in  the 
subcontract. 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .15  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
14,000;  responses  per  respondent,  1.5; 
total  annual  responses,  21,000;    ' 
preparation  hours  per  response.  .15;  and 
total  response  burden  hours,  3,150. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 


Administration,  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW.  Room  4037. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No 
9000-0014.  Statement  and 
Acknowledgment,  Standard  Form  1413, 
in  ail  correspondence. 

Dated:  December  31, 1997. 
Sharon  A.  Kiser. 
FAR  Secretariat. 
[FR  Doc.  98-188  Filed  1-5-98;  8:45  am) 

BiLUNQ  CODE  at20-94-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  ED. 
ACTION:  Nodce  of  meeting  of  executive 
board. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Board  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans  (Commission). 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportunity  to  attend. 
Less  than  fifteen-day  notice  is  given 
because  of  administrative 
misunderstandings  regarding  the 
Executive  Board's  meeting  guidelines. 
DATES  AND  TIMES:  Friday.  January  9. 
1997,  9:00  a.m.-5:45  p.m.  (est)  and 
Saturday.  January  10. 1997.  9:00  a.m.- 
4:00  p.m.  (est). 

ADDRESSES:  U.S.  Department  of 
Education.  600  Independence  Ave.. 
SW.,  Room  2145,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmundo  DeLeon.  Special  Assistant. 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans 
(Initiative)  at  202-401-1411 
(telephone).  202-401-8377  (FAX)." 
ed_DeLeon@ed.gov  (e-mail)  or  mail: 
U.S.  Department  of  Education.  600 
Independence  Ave.  SW.,  room  2115; 
Washington.  DC  20202-3601. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  under 
Executive  Order  12900  (February  22, 
1994)  to  provide  the  President  and  the 
Secretary  of  Education  with  advice  on: 
(1)  The  progress  of  Hispanic  Americans 
toward  achievement  of  the  National 
Goals  and  other  standards  of 
educational  accomplishment;  (2)  the 
development,  monitoring,  and 
education  for  Hispanic  Americans;  (3) 
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ways  to  increase.  State,  county,  private 
sector  and  community  involvement  in 
improving  education;  and  (4)  ways  to 
expand  and  complement  Federal 
education  initiatives. 

The  meeting  is  not  a  full  Commission 
session.  As  an  open  meeting  to  the 
public,  the  two-day  session  will  explore 
finalizing  the  Initiative  workplan;  begin 
to  develop  the  agenda  for  the  Spring 
Commission  meeting;  discuss  the  Inter- 
Departmental  Council  for  Hispanic 
Educational  Improvement;  and  develop 
the  strategy  for  the  Hispanic-Serving 
Institution  Information  Campaign  for 
the  Federal  Arena. 

RecOTds  are  kept  of  all  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  Initiative,  room  2115, 
600  Independence  Ave.,  SW.,  from  9:00 
a.m.  to  5:00  p.m.  (est). 

Dated:  December  30, 1997. 
W.  Wikmi  Goode, 

Acting  Assistant  Secretary. 

IFR  Doc.  98-210  Filed  l-S-98;  8:45  am] 

BILIJNO  CODE  4«MM>1-M 


DEPARTMENT  OF  ENERGY 

[Doctot  NOS.  EA-167,  EA-168.  EA-169,  EA- 
170  and  EA-171] 

Applications  to  Export  Electric  Energy; 
USGen  Power  Services, 
Commonwealth  Edison  Company, 
Energedx,  and  British  Columbia  Power 
Exchange  Corporation 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  applications. 

summary:  USGen,  a  power  marketer,  has 
submitted  applications  to  export  electric 
energy  to  Mexico  and  Canada  pursuant 
to  section  202(e)  of  the  Federal  Power 
Act.  Commonwealth  Edison,  a  FERC 
regulated  public  utility,  Energetix,  a 
power  marketer,  and  British  Columbia 
Power  Exchange,  a  power  marketer, 
have  submitted  applications  to  export 
electric  energy  to  Canada. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  5, 1998. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  bom  the  United  States  to  a 


foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  an  application  from  the 
following  company  for  authorization  to 
export  electric  energy  to  Mexico, 
pursuant  to  section  202(eXof  the  FPA: 


Applicant 

Applica- 
tion date 

Docket 
No. 

USGen  Power  Serv- 
ices, L.P.  (USGen). 

12/15/97 

EA-167 

FE  has  also  received  applications 
from  the  following  companies  for 
authorization  to  export  electric  energy 
to  Canada,  pursuant  to  section  202(e)  of 
the  FPA: 


Applicant 

Applica- 
tion date 

Docket 
No. 

USGen  

12/15«7 

EA-168 

Commonwealth  Edison 

12/18/97 

EA-169 

Company  (ComEd). 

Energetix,  Inc. 

12/19«7 

EA-170 

(Energetix). 

British  Columt>ia 

12/23«7 

EA-171 

Power  Exchange 

Corporation 

(Powerex). 

In  Docket  EA-167,  USGen,  a  power 
marketer  that  does  not  own,  operate  or 
control  any  electric  power  generation, 
transmission  or  distribution  facilities, 
proposes  to  transmit  to  Mexico  electric 
energy  that  is  surplus  to  the  needs  of  the 
entity  selling  the  power.  USGen  would 
arrange  for  the  exported  energy  to  be 
transmitted  to  Mexico  over  the 
international  facilities  owned  by  the  San 
Diego  Gas  and  Electric  Company,  El 
Paso  Electric  Company,  Central  Power 
and  Light  Company,  and  Comision 
Federal  de  Electricidad,  the  national 
electric  utility  of  Mexico. 

In  Dockets  EA-168,1J\-169,  EA-170, 
and  EA-171,  USGen,  ComEd,  Energetix, 
and  Powerex,  each  propose  to  transmit 
to  Canada  electric  energy  that  is  surplus 
to  its  system  or  the  entity  selling  the 
power. 

Each  of  the  exporters  would  arrange 
for  the  exported  energy  to  be 
transmitted  to  Canada  over  the 
international  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Qtizens 
Utilities,  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power  and  Light  Company,  Minnkota 
Power  Cooperative,  New  York  Power 
Authority,  Niagara  Mohawk  Power 


Corporation,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company.  Each  of  the  transmission 
facilities,  as  more  fully  described  in  the 
applications,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  ptirsuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procediires 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  USGen 's  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  EA-167.  Comments 
on  USGen 's  request  to  export  to  Canada 
should  be  clearly  marked  with  Docket 
EA-168.  Additional  copies  are  to  be 
filed  directly  with  Sanford  L.  Hartman. 
Esq.,  Assistant  General  Coimsel,  U.S. 
Generating  Company,  7500  Old 
Georgetown  Road,  Suite  1300,  Bethesda, 
MD  20814-6161. 

Comments  on  ComEd's  request  to 
export  to  Canada  should  be  clearly 
mariced  with  Docket  EA-169. 
Additional  copies  are  to  be  filed  with 
Peter  Thornton,  Esq.,  Senior  Coimsel, 
Commonwealth  Edison  Company.  125 
South  Clark  Street,  Room  1535,  Chicago, 
IL  60603  and  Thomas  L  Blackburn. 
Esq.,  Bruder,  Gentile  &  Marcoux,  L.L.P., 
1100  New  York  Avenue,  NW,  Suite  510 
East,  Washington,  DC  20005-3934. 

Comments  on  Energetix's  application 
to  export  to  Canada  should  be  clearly 
marked  with  Docket  EA-170. 
Additional  copies  are  to  be  filed  directly 
with  Karen  E.  Georgenson,  Esq.,  Nixon, 
Hargrave,  Devans  &  Doyle  LLP,  Suite 
700,  One  Thomas  Qrcle,  Washington, 
DC  20005-5802  and  Byron  Fransworth. 
Jr.,  Director  of  Electric  Operations, 
Energetix,  Inc.,  89  East  Avenue. 
Rochester,  NY  14649. 

Comments  on  Powerex's  application 
to  export  to  Canada  should  be  clearly 
marked  with  Docket  EA-171. 
Additional  copies  are  to  be  filed  directly 
with  Douglas  Little,  Manager,  Trade 
PoUcy  &  Regulation,  British  Columbia 
Power  Exchange  Corporation,  666 
Burrard  Street,  Suite  2210,  Vancouver, 
British  Columbia,  Canada  V6C  2X8  and 
Paul  W.  Fox,  Esq.,  Bracewell  & 
Patterson,  L.L.P.,  111  Congress  Avenue, 
Suite  2300,  Austin,  TX  78701. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
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impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NpPA).  and  a 
determinatioii  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  poweij  jsupply  system. 

Copies  of  these  applications  will  be 
made  availablet  upon  request,  for  public 
inspection  an^  copying  at  the  address 
provided  abom. 

Issued  in  Wa^Hington,  DC  on  December  31. 
1997.  1 

Anthony  J.  G>mn, 

Manager.  Electria  Power  Regulation,  Office 
of  Coal  and  Power  Im/Ex.  Office  of  Coal  and 
Power  Systems.  Office  of  Fossil  Energy. 
IFR  Doc.  98-23t  jpiied  1-5-98;  8:45  ami 

aiLUNQ  C00€  •4fiO-»1-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  FE4(II-79-43B] 

Electric  And  QM»  Utilities  Covered  In 
1998  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
And  Requirements  for  State 
Regulatory  Authorities  to  Notify  tlie 
Department  ofj  Energy 

agency:  Officei  of  Fossil  Energy,  DOE. 
ACTION:  Noticei 


SUMMARY:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA)  require  the 
Secretary  of  Energy  (Secretary)  to 
publish  a  list,  before  the  beginning  of 
each  calendar  y^ar,  identifying  each 
electric  utility  ind  gas  utility  to  which 
Titles  I  and  III  of  PURPA  apply  during 
such  calendar  year.  In  addition,  sections 
102(c)  and  301  dij)  of  PURPA  require 
each  State  regulitory  authority  to  notify 
the  Secretary  of  each  electric  utility  and 
gas  utility  on  tha  list  for  which  such 
State  regulatory  authority  has 
ratemaking  autbbrity.  This  Notice  is  to 
announce  the  availability  of  the  1998 
list  of  electric  an|d  gas  utilities  and  to 
request  written  domments  on  the 
accuracy  of  the  list. 

The  list  is  available  both  in  hard  copy 
and  electronicalfy.  The  hard  copy 
version  of  the  1998  list  is  being 
provided  by  ma{|  to  all  state  regulatory 
authorities.  Othei-  parties  interested  in 
receiving  the  hard  copy  of  the  list  may 
contact  the  FOR  FURTHER  INFORMATION 
CONTACT  identified  below.  In  addition, 
the  Office  of  Co^l  &  Power  Import  and 
Export  operates  a  web  site  as  a  service 
to  commercial  and  government  users,  as 
well  as  the  gene^l  public.  The  1998  list 
is  available  by  a^ssing  the  web  site  at: 
http://www.fe.dde.gov/coal_power/ 
elec_reg/elec_r^.htm 


DATES:  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  no  later  than  4:30  p.m.  on 
February  16,  1998. 

AODRESStS:  Notifications  and  written 
comments  should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Coal  & 
Power  Import  and  Export,  FE-27, 1000 
Independence  Avenue,  SW,  Room  3F- 
070,  Docket  No.  FE-R-79-43B, 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz,  (202)  586-9506. 

SUPPLBIBITARY  INFORMATION: 


I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA,  Public  Uw  95-617,  92  Stat. 
3117  et  seq.  (16  U.S.C.  2601  et  seq., 
hereinafter  referred  to  as  the  Act)  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  HI  of  PURPA  apply  in  1998. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretary  as  to  their  ratemaking 
authority  over  the  listed  utilities.  The 
inclusion  or  exclusion  of  any  utility  on 
or  from  the  list  does  not  affect  the  legal 
obligations  of  such  utility  or  the 
responsible  authority  under  the  Act. 

The  term  "State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentality,  which  hds 
authority  to  fix,  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utility  for  which  the 
Tennessee  Valley  Authority  (TVA)  has 
ratemaking  authority,  the  term  "State 
regulatory  authority"  means  the  TVA. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  of  Title  I  requires  the  Secretary  to 
publish  a  list,  before  the  begirming  of 
each  calendar  year,  identifying  each 
electric  utility  to  which  Title  I  applies 
during  such  calendar  year.  An  electric 
utility  is  defined  as  any  person.  State 
agency,  or  Federal  agency  that  sells 
electric  energy.  An  electric  utility  is 
covered  by  Title  I  for  any  calendar  year 
if  it  had  total  sales  of  electric  energy,  for 
purposes  other  than  resale,  in  excess  of 
500  million  kilowatt-hours  during  any 
calendar  year  beginning  after  December 
31, 1975,  and  before  the  immediately 
preceding  calendar  year.  An  electric 
utility  is  covered  in  1998  if  it  exceeded 
the  threshold  in  any  year  from  1976 
through  1996. 

Title  in  of  PURPA  addresses 
ratemaldng  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 


utilities.  Section  301(d)  of  Title  III 
requires  the  Secretary  to  publish  a  list, 
before  the  beginning  of  each  calendar 
year,  identifying  each  gas  utility  to 
which  Title  III  applies  during  such 
calendar  year.  A  gas  utility  is  defined  as 
any  person.  State  agency,  or  Federal 
agency,  engaged  in  the  local  distribution 
of  natural  gas  and  the  sale  of  natural  gas 
to  any  ultimate  consumer  of  natural  gas. 
A  gas  utility  is  covered  by  Title  HI  if  it 
had  total  sales  of  natural  gas,  for 
purposes  other  than  resale,  in  excess  of 
10  billion  cubic  feet  during  any  calendar 
year  beginning  after  December  31, 1975, 
and  before  the  immediately  preceding 
calendar  year.  A  gas  utility  is  covered  in 
1998  if  it  exceeded  the  threshold  in  any 
year  fi-om  1976  through  1996. 

In  compiling  the  list  published  today, 
the  DOE  revised  the  1997  list  (62  FR 
12625,  March  17, 1997)  upon  the 
assumption  that  all  entities  included  on 
the  1997  list  are  properly  included  on 
the  1998  list  unless  the  DOE  has 
information  to  the  contrary.  In  doing 
this,  the  DOE  took  into  account 
information  included  in  public 
documents  regarding  entities  which 
exceeded  the  PURPA  thresholds  for  the 
first  time  in  1996.  The  DOE  believes  that 
it  will  become  aware  of  any  errors  or 
omissions  in  the  list  published  today  by 
means  of  the  comment  process  called 
for  by  this  Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE. 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 

n.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  February 
16. 1998.  each  State  regulatory  authority 
must  notify  the  DOE  in  writing  of  each 
udlity  on  the  list  over  which  it  has 
ratemaking  authority.  Two  copies  of 
such  notification  should  be  submitted  to 
the  address  indicated  in  the  ADDRESSES 
section  of  this  Notice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  document  with  the 
designation  "Docket  No.  FE-R-79- 
43B."  Such  notification  should  include: 

1.  A  complete  list  of  electric  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  Legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority;  and 

3.  For  any  listed  utility  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of  the 
portion  to  which  such  notification 
applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
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comment  in  writing,  no  later  than  4:30 
p.m.  on  February  16, 1998,  on  any  errors 
or  omissions  with  respect  to  the  list. 
Two  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  the 
ADDRESSES  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  FE-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address,  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  and  copying  in  the  Freedom 
of  Information  Reading  Room,  Room 
lE-190,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

m.  List  of  Electric  Utilities  and  Gas 
Utilities 

The  1998  list  consists  of  two  parts 
(Appendices  A  and  B).  Each  displays  a 
different  tabulation  of  the  utilities  that 
meet  PURPA  coverage  requirements.  As 
stated  above,  the  inclusion  or  exclusion 
of  any  utiUty  on  or  firom  the  lists  does 
not  affect  that  utihty's  legal  obligations 
or  those  of  the  responsible  State 
regulatory  authority  under  PURPA. 

Appendix  A  contains  a  list  of  utilities 
which  are  covered  by  PURPA.  These 
utilities  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  list  are  utilities 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 
to  the  March  17. 1997  Federal  Register 
notice  (62  FR 12625)  requiring  each 
State  regulatory  authority  to  notify  the 
DOE  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority, 
public  comments  received  with  respect 
to  that  notice,  and  information 
subsequently  made  available  to  the 
DOE. 

The  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulatory 
authority,  in  fact,  may  be  regulated  by 
local  municipal  authorities.  These 
mimicipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibilities  imder  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipality  is  to  notify  the  DOE  of 
each  utility  on  the  list  over  which  it  has 
ratemaking  authority. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 


subdivided  by  type  of  ownership: 
investor-owned  utilities,  publicly- 
owned  utilities,  and  rural  cooperatives. 
Those  parties  interested  in  accessing 
the  list  electronically  through  our  web 
site  may  do  so  by  contacting  http:// 

www.fe.doe.gov/coal power/elec__reg/ 

elec^reg.htm.  Once  you  have  accessed 
our  web  site  just  follow  the  directions 
to  the  1998  list. 

The  changes  to  the  1997  list  of  electric 
and  gas  utilities  are  as  follows: 
Additions: 

Caney  Fork  Electric  Cooperative  (TN) 
,  Central  Electric  Power  Association 
(MS) 
Deep  East  Texas  Electric  Cooperative, 

Inc.  (TX) 
Denton  County  Electric  Cooperative, 

Inc.  (TX) 
Johnson  County  Electric  Cooperative, 

Inc.  (TX) 
Lea  County  Electric  Cooperative,  Inc. 

(TX) 
Magic  Valley  Electric  Cooi}erative, 

Inc.  (TX) 
Maine  Public  Service  Company  (ME) 
Northern  Utilities,  Inc.  (ME) 
Raybum  Coimty  Electric  Cooperative, 

Inc.  (TX) 
Shenandoah  Valley  Electric 

Cooperative  (VA) 
Southside  Electric  Cooperative  (VA) 
United  Cities  Gas  Company  (TN) 
Upshur-Rural  Electric  Cooperative, 

Inc.  (TX) 
West  Texas  Gas,  Inc.  (TX) 
(Public  Utility  Regulatory  Policies  Act  of 
1978,  Pub.  L.  95-617, 92  Stat.  3117  et  seq. 
(16U.S.C.  2601)etseq.)) 

Issued  in  Washington,  D.C  on  December 
31, 1997. 

Anthony  J.  Como, 

Manager,  Electric  Power  Begulation,  Office 
of  Coal  and  Power  Iw/Ex,  Office  of  Coal  and 
Power  Systems  Office  of  Fossil  Energy. 
[FR  Doc.  98-224  Filed  1-5-98;  8:45  am] 

BILUNQCOOE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-153-000] 

High  Island  Offshore  System;  Notice  of 
Application  for  a  Blanket  Certificate 

December  30. 1997. 

Take  notice  that  on  December  22, 
1997,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center,  Detroit, 
MI  48243,  filed  in  Docket  No.  CP98- 
153-000  an  application  for  a  Blanket 
Certificate  of  Public  Convenience  and 
Necessity  under  Subpart  F  Part  157  of 
the  Commission's  Regulations 
requesting  authority  to  engage  in  the 


activity  described  in  Section  157.203  of 
the  Commission's  Regulations,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
motion  should  on  or  before  January  20, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  pMirties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  98-168  Filed  1-5-98: 8:45  am] 
MLLMQ  OOOE  a717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP98-142-O00] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

December  30, 1997. 

Take  notice  that  on  December  17, 
1997,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  in  Docket  No.  CP98-142- 
000  an  application  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  replacement  of 
a  portion  of  an  existing  pipeline  and 
permission  and  approval  to  abandon 
certain  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
pubUc  inspection. 

National  Fuel  proposes  to  replace  and 
relocate  2,735  feet  of  its  existing  20-inch 
Line  K  in  the  Town  of  Orchard  Park. 
Erie  County,  New  York,  with  3.210  feet 
of  20-inch  pipeline  located  in  a  new 
right-of-way.  In  its  application.  National 
Fuel  states  that  leak  history  and 
development  that  has  encroached  upon 
the  pipeline  right-of-way  necessitates 
the  relocation  and  replacement  of  Line 
K.  National  Fuel  states  that  the  peak 
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capacity  of  Liiiie  K  is  approximately 
45.000  Mcf  p^it  day.  NaUonal  Fuel 
estimates  the  Cbst  of  the  project  to  be 
$784,800.  hi  Obmiection  with  this 
replacement  project.  National  Fuel 
proposes  to  abandon  approximately 
2,735  feet  of  th^  existing  pipeline. 
National  Fuel  l^xplains  that  1,529  feet  of 
pipe  will  be  removed  with  an  additional 
1,206  feet  of  pipe  being  abandoned  in 
place.  National  Fuel  states  that  removal 
of  these  facilities  will  not  affect  service 
to  existing  mai-kets.  National  Fuel 
estimates  the  cdst  of  abandoning  the 
line  to  be  $10,000.  National  Fuel  states 
that  the  facilities  will  be  financed  with 
internally-generated  funds  and/or 
interim  short-term  bank  loans. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  rejference  to  sard 
application  shobld  on  or  before  January 
20, 1998.  file  with  the  Federal  Energy 
Regulatory  Con^mission.  888  First 
Street.  NE.,  Wa$hington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  became  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  interf^ne  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  antt  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  Uie  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  ord^r  and  can  petition  for 
court  review  of  aiiy  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenorl  in  the  proceeding,  as 
well  as  14  copie^lwith  the  Commission. 
A  person  doe^  ^t  have  to  intervene, 
however,  in  ord*|  to  have  comments 
considered.  A  prison,  instead,  may 
submit  two  copifej  of  comments  to  the 
Secretary  of  the  CJommission. 
Commenters  will  be  placed  on  the 
Commission's  enyironmental  mailing 
list,  will  receive  jtjopies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 


environmental  review  process. 
Conunenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  ccmferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
I^actice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  vkrithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  98-165  Filed  1-5-98;  8:45  am] 
BNJJNQ  CODE  VTir-OI-M 


Practice  and  Procedure  (18  CFR  385  211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  9,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Etoc.  98-169  Piled  1-5-98;  8:45  am) 

BiLUNG  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER98-901-000] 

Sierra  Pacific  Power  Company;  Notice 
of  Filing 


December  30, 1997. 

Take  notice  that  on  November  26, 
1997,  Sierra  Pacific  Power  Company 
(Sierra),  filed  an  amendment  to  the 
unexecuted  Network  Service  Agreement 
with  the  Truckee  Donner  Public  Utility 
District  that  Sierra  Pacific  previously 
filed  in  the  above-referenced  docket  on 
July  2, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervence  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Project  No.  2017-011] 

Southern  California  Edison  Company; 
Notice  of  Extension  of  Time 

December  30, 1997. 

At  the  scoping  meeting  for  the  Big 
Creek  No.  4  Project.  P-2017.  held  on 
December  16.  1997.  the  U.S.  Forest 
Service  (USPS)  requested  an  extension 
of  time  to  file  written  comments 
regarding  Scoping  Document  1  (SDl). 
issued  November  13. 1997.  in  the  above- 
docketed  proceeding.  Several  other 
parties  at  the  meeting,  including  the 
California  Department  of  Fish  and  Game 
(CDFG),  concurred  that  additional  time 
is  required  to  complete  their  review  of 
SDl  and  prepare  their  written 

comments. 
Upon  consideration,  notice  is  hereby 

given  that  all  interested  parties. 

including  the  USPS  and  the  CDFG.  are 

granted  an  extension  of  time  to  February 

20. 1998.  to  file  comments. 

Lois  0.  Cashell, 

Secretary. 

(PR  Doc.  98-170  Piled  1-5-98;  8:45  ami 

BHXINO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-1 52-000] 

U-T  Offshore  System;  Notice  of 
Application  for  a  Blanket  Certificate 

December  30, 1997. 

Take  notice  that  on  December  22, 
1997,  U-T  Offshore  System  (UTOS),  500 
Renaissance  Center,  Detroit,  MI  48243, 
filed  in  Docket  No.  CP98-1 52-000  an 
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application  for  a  Blanket  Certificate  of 
Public  Convenience  and  Necessity 
under  Subpart  F  Part  157  of  the 
Commission's  Regulations  requesting 
authority  to  engage  in  the  activity 
described  in  Section  157.203  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
motion  should  on  or  before  January  20, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  98-167  Filed  1-5-98;  8:45  am) 

BU.LINQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-1 48-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

December  30, 1997. 

Take  notice  that  on  December  19. 
1997,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP98-148- 
000  a  request  pursuant  to  Sections 
157.205. 157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212  and  157.216)  for  authorization 
to  abandon  in  place  by  sale  to  Western 
Resources,  Inc.  (WRI),  approximately 
3,246  feet  of  2-inch  lateral  pipeline  and 
to  relocate  and  replace  the  WRI 
Richmond  town  border  meter  setting 
and  appurtenant  facilities,  located  in 
Franklin  County,  Kansas,  under  WNG's 
blanket  certificate  issued  in  Docket  Nos. 
CP82-479-000.  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Specifically,  WNG  seeks  authorization 
to:  (1)  Abandon  in  place  by  sale  to  WRI 
approximately  3,246  feet  of  the 
Richmond  2-inch  lateral  pipeline 
beginning  in  Section  7.  Township  19 
South,  Range  20  East,  Franklin  County, 
Kansas  and  ending  in  Section  13, 
Township  19  South.  Range  19  East. 
Franklin  County,  Kansas.  (2)  reclaim  the 
WRI  Richmond  town  border  meter 
setting  and  appurtenant  facilities  from 
Section  13.  Township  19  South.  Range 
19  East.  Franklin  County.  Kansas,  and 
(3)  install  a  new  rotary  meter  setting  and 
high  pressure  regulator  setting  at  the  site 
of  the  existing  regulator  setting  in 
Section  7.  Township  19  South,  Range  20 
East,  Franklin  County,  Kansas. 

WNG  states  that  selling  the  pipeline, 
replacing  and  relocating  the  town 
border  meter  setting  will  allow  WRI  to 
receive  gas  that  this  location  at  a  higher 
delivery  pf«ssiue  in  order  to 
accommodate  a  proposed  housing 
subdivision  in  the  area.  WNG  states  that 
the  most  recent  annual  volume  through 
the  Richmond  town  border  setting  was 
27,222  Dth  with  a  peak  day  volume  of 
259  Dth  and  that  no  significant  change 
in  volume  is  expected  immediately. 
WNG  states  that  the  cost  to  replace  and 
relocate  the  Richmond  town  border 
meter  setting  is  estimated  to  be 
$127,435. 

.  WNG  states  that  the  four  domestic 
customers  located  on  the  pipeline  to  be 
sold  to  WRI  that  are  currently  billed  and 
served  by  WRI  will  continue  to  served 
by  WRI  after  the  abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  98-166  Filed  1-5-98;  8:45  am) 

BIUJNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy^Regulatory 
Commission 

[Project  No.  21 0^-083] 

California  Department  of  Water 
Resources;  Notice  of  Availability  of 
Environmental  Assessment 

Decemlier  30, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  Part  380  (Order 
486.  52  F.R.  47897),  the  Commission's 
Office  of  Hydropower  Licensing  has 
reviewed  an  application  for  a  temporary 
modification  in  the  minimum  flow 
requirement  at  the  Themalito  Afterbay 
Outlet  (Outlet)  of  the  Feather  River 
Hydroelectric  Project.  Project  No.  2100- 
083.  The  project  is  located  on  the 
Feather  River.  Butte  County,  California. 
Based  on  an  agreement  with  state  and 
federal  resource  agencies,  the  licensee 
wishes  to  temporarily  reduce  flows  at 
the  Outlet  to  1,500  cfs  for  a  maximum 
of  75  days,  from  January  1  through 
March  15, 1998,  to  help  recover  water 
supply  lost  due  to  actions  taken  in 
spring  1997  to  help  fish.  The  agreement 
also  calls  for  the  licensee  to  increase 
flows  to  the  low  flow  channel  of  the 
Feather  River  from  600  to  900  cfs  from 
October  15, 1997  through  February  28, 
1998.  An  Environmental  Assessment 
(EA)  was  prepared  for  the  application. 
The  EA  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E..  Washington. 
D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  98-195  Filed  1-5-98;  8:45  am) 

BILLING  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  New  Docket  Prefrx  IC 

December  30, 1997. 

Notice  is  hereby  given  that  a  new 
docket  prefix  IC  has  been  established  for 
notices  issued  by  the  Commission  on  its 
information  collection  requirements. 
These  notices  announce  the 
Commission's  efforts  to  have  public 
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involvement  or  the  development  of  its 
information  collation  requirements 
prior  to  obtainihjg  approval  with  the 
Office  of  Management  and  Budget 
(0MB).  i'  ^ 

On  October  1l|1995,  the  Paperwork 
Reduction  Act  (j44  U.S.C.  Chapter  35) 
went  into  effect  iind  expanded  the 
provisions  of  thj0  Paperwork  Reduction 
Act  of  1980.  An^png  the  additional 
agency  responsibilities  enumerated  in 
the  Act  were  th^jrequirements  to  plan 
for  the  developi^ent  of  new  collections 
of  information  $ad  the  extension  of 
existing  collections  of  information  far  in 
advance  of  sending  them  forward  to 
0MB  for  appro\|il.  This  additional 
advanced  planning  is  necessary  because 
agencies  must  develop  greater  public 
participation  in  rt^e  development  of 
information  collection  requirements 
imposed  on  the  public.  To  achieve  this 
public  participation,  the  Commission 
must  "provide  ekJ-day  notice  in  the 
Federal  Registetj  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies"  [44  UJ^.C.  3506(c)(2)(A)l.  In 
these  notices,  the  Commission  must 
solicit  comments  on  the  need  for  the 
information,  its  tak-actical  utility,  the 
accuracy  of  the  Commission's  burden 
estimate,  and  on  Ways  to  minimize  the 
burden,  including  through  "the  use  of 
automated  collection  techniques  or 
other  forms  of  inflormation  technology." 

In  addition,  the  Act  continued  the 
requirement  that  agencies  publish  a 
notice  in  the  Federal  Register  stating 
that  the  proposed  collection  of 


information  has  been  submitted  for 
OMB  review.  This  is  the  second  notice 
to  appear  in  the  Federal  Register  and 
provides  the  public  with  a  second 
opportunity  to  comment.  OMB  must 
provide  at  least  30  days  for  public 
comment  after  receipt  of  the 
Commission's  submission  and  prior  to 
making  a  decision.  In  order  for  the 
Commission  to  obtain  public  comment 
and  routine  OMB  review  and  approval, 
for  both  new  collections  of  information 
and  also  to  extend  ongoing  collections 
of  information,  it  has  to  allow  an 
additional  90  days  in  the  approval 
process. 

In  order  to  prop)erly  account  for  any 
comments  it  receives  in  response  to  a 
Federal  Register  notice,  it  is  necessary 
to  establish  a  new  docket  prefix  for 
notices  concerning  the  Commission's 
collections  of  information.  The  new 
docket  prefix  will  help  the  Commission 
to  manage  this  type  of  work  and  assess 
its  resources  apphcable  to  it.  The  new 
docket  prefix  will  be  ICFY-NNN-NNN, 
where  the  FY  stands  for  the  fiscal  year 
in  which  the  notice  was  issued,  the  first 
NNN  is  an  identifier  for  the 
Commission's  collection  of  information 
requirement  and  the  second  NNN 
represents  either  the  first  or  second 
notice,  with  000  to  designate  a  60  day 
notice  and  001  to  designate  a  30-day 
notice.  For  example,  IC98-592-000 
would  represent  the  60-day  notice  for 
the  Commission  information  collection 
FERC-592  during  fiscal  year  1998. 


When  an  information  collection 
requirement  is  also  the  subject  of  a 
proposed  or  final  rule,  the  RM  docket 
number  would  be  used  instead  of  an  IC 
docket  number. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  98-194  Filed  1-5-98;  8:45  am) 
aiLUNQ  CODE  mr-oi-M 


Submission 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  ttte  Week 
of  November  24  Through  Novefnt)er  28. 
1997 

During  the  Week  of  November  24 
through  November  28, 1997,  the 
appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  December  23, 1997. 
George  B.  Bmnay. 

Director.  Office  of  Hearings  and  Appeals. 


Date 


November  25, 
1997. 


Novemt)er  26, 
1997. 


November  25, 
1^7. 


Rural  Alliance  for  Military  Accountability,  Questa 
NM. 


)ykema  Gossett,  Washington.  D.C. 


i;&M  Plastics.  Elk  Grove  Village,  IL 


OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals.  Department  of  Energy 

[Week  of  Nmewber  24  through  November  28,  1997) 


Name  and  location  of  applicant 


Case  No. 


VFA-0357 


VFA-0358 


Type  of  submisskin 


VFA-0356 


Appeal  of  an  Informatnn  Request  Denial.  If 
Granted:  The  Freedom  of  Information  Request 
Denial  issued  by  Rocky  Flats  FieW  Offk»  wouW 
be  rescinded,  and  the  Rural  Alliance  lor  Military 
Accountability  wouW  receive  access  to  certain 
DOE  information. 

Appeal  of  an  Informaton  Request  Denial.  If 
Granted:  The  November  3,  1997  Freedom  of 
Information  Request  Denial  issued  by  the  Oak 
Ridge  Operatkjns  Office  wouW  be  rescinded, 
and  Dykema  Gossett  wouM  receive  access  to 
certain  DOE  information. 

Appeal  of  an  Information  Request  Denial.  If 
Granted:  The  Freedom  of  lnformatk>n  Request 
Denial  issued  by  Rocky  Flats  FieW  Office  would 
be  rescinded,  and  K&M  Plastics  would  receive 
access  to  certain  DOE  information. 


480 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday,  January  6,  1998  /  Notices 


(FR  Doc.  98-225  Filed  1-5-98;  8:45  am] 

■LUNG  CODE  a450-«1-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  nied  During  ttte  Week 
of  OctotMT  20  Througli  Octot>er  24, 
1997 

During  the  Week  of  October  20 
through  October  24, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appe^s  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington.  D.C.  20585-0107. 

Dated:  December  23, 1997. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  October  20  through  October  24.  1997] 


Date 

Name  and  Lxxation  of  applicant 

Case  No. 

Type  of  Submission 

1(y21/97  

1(V21/97  

10«1/97  

10/21/97  

Glen  M.  Jameson,  Lakewood,  CO  

Kona  (LDM,  Inc.),  Coppell.  TX 

Los  Alamos  Study  Group,  Santa  Fe,  NM 

Personnel  Security  Review 

VFA-0345 
RR350-1 

VFA-0346 
VSA-0154 

Appeal  of  an  Informatkxi  Request  Denial.  IF 
GRANTED:  The  September  17,  1997  Freedom 
of  Information  Request  Denial  issued  by  the 
Rocky  Flats  FieU  Offtee  wouM  be  rescinded, 
and  Glen  M.  Jameson  wouW  receive  access  to 
certain  DOE  informatnn. 

Request  for  Modificatkxi/  Resdssfon  in  the  Per- 
mian Refund  Proceeding  IF  GRANIED:  The 
August  13,  1997  Dedskm  and  Order  (Case  No. 
RF360-1)  issued  to  Kona  (LDIWI,  Inc.)  wouM  be 
mo(fified  regarding  the  firm's  Applkatfon  tor  Re- 
fund submitted  in  the  Permian  refund  proceed- 
ing. 

Appeal  of  an  Infomiatkxi  Request  Denial  IF 
GRANIbD:  The  October  7.  1997  Freedom  of 
Informatkxi  Request  Denial  issued  by  the  Albu- 
querque Operatkxn  Office  wouW  be  rescinded, 
and  Los  Alamos  Study  Group  wouW  receive  ac- 
cess to  certain  DOE  infc)rmatk>n. 

Request  for  Review  of  Opinton  Under  10  CFR 
Part  710  IF  GRANTED:  The  September  22, 
1997  Opinfon  of  an  Offwe  of  Hearings  and  Ap- 
peals Hearing  Offwer,  Case  No  VSO-0154, 
wouW  be  reviewed  at  the  request  of  an  incfivkl- 
ual  emptoyed  by  the  Department  of  Energy. 

[FR  Doc.  98 

BILLING  COOC 


[FR  Doc.  98-226  Filed  1-5-98;  8:45  am] 

MUJNQCOOE  MS0-01-P 

DEPARTMENT  OF  ENERGY 

Office  Of  Hearings  and  Appeals 

Notice  of  Cases  RIed  During  tiie  Weeit 
of  October  13  Through  October  17, 
1997 

During  the  Week  of  October  13 
through  October  17, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  emy  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  December  23, 1997  -- 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  Of  October  13  through  October  17.  1997] 


Date 

f^me  and  locatkm  of  applk^ant 

Case  No. 

Type  of  submission 

10/14/97  

ChemData,  Inc,  Littleton,  CO 

VFA-0342 

Appeal  of  an   Information   Request   Denial.   IF 
GRANTED:  The  September  9,  1997  Freedom 
of  Information  Request  Denial  issued  by  the 
Rocky  Flats  Field  Office  would  be  rescinded 
and  ChemData,  Inc.  woukl  receive  access  to 
certain  DOE  informatkHi. 

UMI 


Date 


10/14/97 


10/15/97 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Continued 

■     [Week  of  October  13  through  October  17,  1997] 


Name  and  location  of  applicant 


James  R.  Hutton,  Kingston,  TN 


Patricia  L.  Baade,  Charlottesville,  VA 


Case  No. 


VFA-0341 


VFA-0344 


Type  of  submission 


Appeal  of  an  Information  Request  Denial  IF 
GRANTED:  The  September  23,  1997  Freedom 
of  Information  Request  Denial  issued  by  the 
Oak  Ridge  Operatk>ns  Office  vwxjW  be  re- 
scinded, and  James  R.  Hutton  would  receive 
access  to  certain  DOE  information. 

Appeal  of  an  Information  Request  Denial  IF 
GRANTED:  The  August  5,  1997  Freedom  of  In- 
formation Request  Denial  issued  by  the  Office 
of  General  Counsel  would  be  rescinded,  and 
Patricia  L.  Baade  would  receive  access  to  cer- 
tain DOE  information. 


[FR  Doc.  98-227  l|ied  1-5-98;  8:45  ami 

BILLING  CODE  MS<M>li-P 


DEPARTMENT  qP  ENERGY 

Office  of  Hearings  and  Appeais 

Notice  of  Cases  Filed  During  the  Week 
of  October  6  Through  October  10, 1997 

During  the  We«k  of  October  6  through 
October  10. 1997J  the  appeals. 


Appeals,  Department  of  Energy. 
Washington,  DC  20585-0107. 

Dated:  December  23. 1997. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 

SUBMI^ION  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS.  DEPARTMENT  OF  ENERGY 

{Week  of  October  6  through  October  1 0.  1 997] 


Date 


Octobers. 
1997. 


Octot)er  9. 
1997. 

10/10/97  .. 


Cjhvergence  Research  Seattle,  Washing- 


t>n 


Pi  h  sonnel  Security  Hearing 


F.  VC.T.S..  Buffalo.  New  York 


Name  and  location  of  applicant 


Case  No. 


VFA-0340 


VSO-0181 


VFA-.0343 


Type  of  sut)mission 


Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
August  18.  1997  Freedom  of  Information  Request  Denial 
issued  by  Bonneville  Power  Administration  would  be  re- 
scinded, and  Convergence  Research  would  receive  ac- 
cess to  certain  DOE  information. 

Request  for  Hearing  under  10  CFR  Part  710.  If  Granted- 
An  individual  emptoyed  by  the  Department  of  Energy 
wouW  receive  a  hearing  under  10  CFR  Part  710. 

Appeal  of  an  Infonnation  Request  Denial.  If  Granted:  The 
September  9.  1997  Freedom  of  Information  Request  De- 
nial issued  by  Oak  Ridge  Operations  Office  wouW  be  re- 
scinded, and  F.A.C.T.S.  wouW  receive  access  to  certain 
DOE  information. 
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(FR  Doc.  98-228  Filed  1-5-98;  8:45  amj 
BILLING  COOe  6450-01-^ 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  RIed  During  Vteek  of 
September  29  Tlirough  October  3, 1997 

Ehiring  the  Week  of  September  29 
through  October  3, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  December  23^1997. 
George  B.  Breznay,      '\ 
Director,  Office  of  Hearings  and  Appeals. 


Submission  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  September  29  through  October  3, 1997] 


Date 


Sept.  29.  1997 


Sept.  29,  1997 


Oct.  1,  1997 


Oct.  2.  1997 


Do 


Oct  3.  1997 


Do 


Name  and  Location  of  Applicant 


Rural  Alliance  for  Military  Accountability,  Questa, 
New  Mexico. 


The  Oregonian,  Portland,  Oregon 


f^tricta  C.  McCracken,  Augusta,  Georgia 


FJ^.C.T.S.,  Buffato,  New  York 


Natural  Resources  Defense  Council,  Washington, 
D.C. 


Personnel  Security  Hearing 


Personnel  Security  Hearing 


Case  No. 


VFA-0335 


VFA-0336 


VFA-0337 


VFA-0339 


VFA-0338 


VSO-0179 


VSO-0180 


Type  of  Submisskm 


Appeal  of  an  Information  Request  Denial.  If  Grant- 
ed: The  September  3,  1997  Freedom  of  Informa- 
tkxi  Request  Denial  issued  by  Abuquerque  Op- 
erations OffKe  would  t>e  rescinded,  and  Rural 
Alliance  for  Military  Accountability  wouki  receive 
access  to  certain  DOE  infcxmatkxi. 

Appeal  of  an  Informatkxi  Request  D^ial.  If  Grant- 
ed: The  September  10,  1997  Freedom  of  Infor- 
matk>n  Request  Denial  issued  by  Bonneville 
Power  Administratnn  woukJ  be  rescinded,  and 
The  Oregonian  wouki  receive  access  to  certain 
DOE  information. 

Appeal  of  an  Informatkxi  Request  Denial.  H  Grant- 
ed: The  September  17,  1997  Freedom  of  Infor- 
matkm  Request  Denial  issued  by  Savannah 
River  Operatkxts  woukJ  be  rescinded,  emd  Patri- 
cia C.  McCracken  woukl  receive  access  to  cer- 
tain DOE  informatren. 

Appeal  of  an  Informatkm  Request  Denial.  If  Grant- 
ed: The  Septemt>er  2,  1997  Freedom  of  Informa- 
tkHi  Request  Denial  issued  by  the  Offwe  of  the 
Executive  Seaetariat  woukJ  be  rescinded,  and 
F.A.C.T.S.  woukj  recewe  access  to  certain  DOE 
intormatk>n. 

Appeal  of  an  Information  Request  Denial.  If  Grant- 
ed: The  September  4,  1997  Freedom  of  Informa- 
tkxi Request  Denial  Issued  by  Atxjquerque  Op- 
eratkxis  Office  wouk)  be  rescinded,  and  Natural 
Resources  Defense  Council  woukl  receive  ac- 
cess to  certain  DOE  informatkm. 

Request  for  Hesmng  under  10  CFR  Part  710.  If 
Granted:  An  indivkJual  empk>yed  by  the  Depart- 
ment of  Energy  would  receive  a  hearing  under 
10  CFR  Part  710. 

Request  for  Hearing  under  10  CFR  Part  710.  If 
Granted:  An  indivkJual  empieyed  by  the  Depart- 
ment of  Energy  would  receive  a  hearing  under 
10  CFR  Part  710. 


(FR  Doc.  91 

BIUJNQCOD 


(FR  Doc.  98-229  Filed  1-5-98;  8:45  am] 
BILLING  COOE  MSO-OI-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Fiied  During  tlie  Week 
of  September  22  Through  September 
26.1997 

During  the  Week  of  September  22 
through  September  26, 1997,  the 


appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  vmtten  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  DC  20585-0107. 

Dated:  December  23, 1997. 
George  B.  Bieznayr 

Director,  Office  of  Hearings  and  Appeals. 


I.  Procedur 


UMI 


Date 


Sept.  24,  1997  .. 


Do 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

IWeek  of  September  22  Through  September  26,  1997] 


Name  and  Location  of  Applicant 


Ciysen  Corporation 


Personnel  Security  Hearing 


(PR  Doc.  98-230  Piled  1-5-98;  .8:45  am] 

BILLINQ  CODE  $48»^-P 


DEPARTMENT  6f  ENERGY 

Southwestern  Ptower  Administration 

Open  Access  Tijansmission  Service 
Tariff 

agency:  SouthvUstem  Power 
Administration]  bOE. 


ACTION:  Notice  df  final  tariff. 


II  fini 


SUMMARY:  The  sUuthwestem  Power 
Administration  (Southwestern)  is 
adopting  this  fii^tl  Open  Access 
Transmission  Service  Tariff  (Final 
Tariff)  in  accordiance  with  the  Federal 
Energy  Regulatoiy  Commission  (FERC) 
Orders  888  and  888-A,  to  the  extent 
consistent  with  l$ws  and  regulations 
applicable  to  Southwestern 's  activities. 

DATES:  The  Final  Tariff  will  become 
effective  Februa|^  5, 1998.  The  Final 
Tariff  will  remain  in  effect  until 
superseded. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

^1.  Procedures      >-. 
II.  Background 

HI.  Comments  Raised  During  the 
Development  of  this  Final  Tariff 

IV.  Summary  of  Significant  Changes  from  the 

Southwestera's  Proposed  Tariff 

V.  Coordination  wijth  Adoption  of  Open 

Access  Transm  ibsion  Rates 

I.  Procedures 

Southwestern  ^11  submit  the  Final 
Tariff  to  the  FERC  under  a  non- 
jurisdictional  doclet  and  will  request  a 
declaratory  order  that  this  Final  Tariff 
meets  FERC  comparability  standards  as 
forth  in  FERC  Order  Nos.  888  and  888- 
A.  Southwestern  will  make  necessary 
changes,  if  any,  inxesponse  to  the  FERC 
declaratory  orderand  will  publish  the 
revised  Final  Tar^f  in  the  Federal 
Register. 


Case  No. 


VFX-0013 


VSO-0178 


Type  of  sut)mission 


Supplemental  order.  If  Granted:  The  crude  oil  over- 
charge funds  remaining  in  the  Crysen  Corpora- 
tion consent  order  account  will  be  distributed 
under  the  terms  of  the  Stripper  We«  Settlement 
Agreement. 

Request  for  Hearing  under  10  CFR.  Part  710.  If 
granted:  An  individual  employed  by  the  Depart- 
ment of  Energy  would  receive  a  hearing  under 
10  CFR  Part  710. 


n.  Background 

Southwestern  Power  Administration 
-    (Southwestern)  was  created  by 
Secretarial  Order  No.  1865,  dated 
August  31, 1943,  as  an  agency  of  the 
Department  of  the  Interior,  to  carry  out 
the  power  marketing  responsibilities 
assigned  to  the  Secretary  of  the  Interior 
by  Executive  Order  9366,  dated  July  30, 
1943,  and  Executive  Order  9373,  dated 
August  30, 1943.  Section  5  of  the  Flood 
Control  Act  of  December  22, 1944  (58 
Stat.  887,  890;  16  U.S.C.  825s) 
broadened  the  power  marketing 
responsibi  lities  of  the  Secretary  of  the 
Interior  by  placing  in  him  the 
responsibility  for  marketing  the  electric 
power  and  energy  generated  at  reservoir 
projects  built  by  and  luider  the  control 
of  the  Department  of  the  Army.  The  U.S. 
Department  of  Energy  was  created  by  an 
Act  of  the  U.S.  Congress  under  the 
Department  of  Energy  Oi^ganization  Act, 
Public  Law  95-91,  dated  August  4, 
1977.  Pursuant  to  Sections  302(a)  and 
301(b)  of  such  Act,  the  functions  of  the 
Secretary  of  the  Interior  and  the  Federal 
Power  Commission  under  Section  5  of 
the  Flood  Control  Act  of  1944  which 
relate  to  Southwestern  were  transferred 
to  and  vested  in  the  Secretary  of  Energy 
effective  October  1, 1977. 

Under  the  said  Section  5, 
Southwestern  is  enjoined  to  market 
power  and  energy  generated  at  U.S. 
Army  Corps  of  Engineers  dams  with 
preference  to  public  bodies  and 
cooperatives,  in  such  manner  as  to 
encourage  the  most  widespread  use  of 
the  resoivce,  at  the  lowest  possible  rates 
to  consumers  consistent  with  sound 
business  principles.  The  hydroelectric 
projects  from  which  Southwestern 
currently  markets  power  and  energy  are 
located  in  the  States  of  Arkansas. 
Missouri,  Oklahoma,  and  Texas. 
Southwestern  is  a  partial  requirements 
supplier  by  the  nature  of  its 
hydroelectric  power  resource  to  93 
municipal,  cooperative,  and  military 
electric  systems  in  the  States  of 
Arkansas,  Kansas,  Louisiana,  Missouri, 
Oklahoma,  and  Texas.  Southwestern  is 


not  a  public  utility  under  Sections  205 
and  206  of  the  Federal  Power  Act. 
Southwestern  is  a  transmitting  utility 
subject  to  Section  211  of  the  Federal 
Power  Act  as  amended  by  the  Energy 
Policy  Act  of  1992. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  for  Open 
Access  Transmission  Service,  published 
at  60  FR  17662,  on  April  7, 1995.  On 
October  4, 1995,  the  Secretary, 
Department  of  Enei>gy  (DOE),  adopted  a 
"Power  Marketing  Administration  Open 
Transmission  Access  Policy"  (DOE 
Policy)  in  which  the  Secretarj'  states 
that  DOE  supports  the  spirit  and  intent 
of  the  NOPR  arid  directs  the  Power 
Marketing  Administrations  to  prepare 
tariffs  which  conform  to  the  principles 
set  forth  in  the  FERC's  final  rule.  FERC 
issued  its  final  rule.  Order  No.  888. 
published  at  61  FR  21540,  on  May  10, 
1996,  and  followed  with  supplementary 
Order  No.  888-A,  published  at  62  FR 
12273,  on  March  14, 1997. 

Southwestern  began  its  formal  process 
of  developing  this  Final  Tariff  when  it 
issued  a  Notice  of  Proposed  Tariff 
published  at  62  FR  50307  on  September 
25, 1997  (proposed  Tariff). 
Southwestern 's  Final  Tariff  is  based  on 
the  suggested  open  access  transmission 
tariff  pubhshed  as  Appendix  B  to  FERC 
Order  No.  888-A  [pro  forma  tariff).  On 
October  9, 1997,  Southwestern  held  a 
public  information  meeting  at  its  Tulsa. 
Oklahoma  offices.  The  formal  comment 
period  for  the  proposed  Tariff  lasted  45 
days.  Comments  received  during  this 
formal  period  were  considered  in  the 
development  of  the  Final  Tariff. 
Southwestern  will  submit  the  Final 
Tariff  to  FERC  under  a  non- 
jurisdictional  docket  and  request  a 
declaratory  order  from  FERC  that  the 
Final  Tariff  meets  or  exceeds  the  FERC 
comparability  standards  set  forth  in 
FERC  Orders  No.  888  and  888-A. 

The  transmission  facilities  which 
Southwestern  ovms  and  operates  ar« 
committed  to  the  delivery  of  Federal 
hydroelectric  capacity  and  energy  under 
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the  terms  and  conditions  of  electric 
service  contracts  which  implement 
Southwestem's  statutory  obligations  to 
market  Federal  power.  Fulfillment  of 
such  obligations  is  complementary  with 
the  provisions  of  the  Final  Tariff. 
Transmission  service  provided  by 
Southwestern  under  the  Final  Tariff  is 
available  for  the  transmission  capacity 
in  Southwestem's  system  in  excess  of 
that  required  by  Southwestern  for  the 
integration  of  its  resources  for  the  long- 
term  reliable  delivery  of  Federal  power 
allocated  to  customers  under  contract  to 
Southwestern.  Nothing  in  the  Final 
Tariff  ahers,  amends,  or  abridges  the 
statutory  or  contractual  obligations  of     , 
Southwestern  to  market  and  deliver 
Federal  power  resources  and  to  repay 
the  Nation's  investment  in  the 
generation  and  transmission  facilities 
from  which  Southwestern  markets 
hydropower  and  energy. 

Southwestern  has  prepared  this  Final 
Tariff  and  service  agreements  to  provide 
transmission  service  comparable  to  that 
required  of  public  utilities  by  FERC 
Orders  No.  888  and  88&-A,  and  to 
implement  those  Orders  consistent  with 
DOE  Policy.  Southwestern  intends  to 
provide  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  and 
Network  Integration  Transmission 
Service  under  the  terms  and  conditions 
of  the  Final  Tariff.  The  Final  Tariff  does 
not  include  any  rates  or  charges  for 
services,  as  Southwestem's  rates  are 
developed  under  a  separate  public 
process  pursuant  to  applicable  Federal 
law  and  regulations.  However, 
Southwestem's  rate  schedule  for  non- 
Federal  transmission  service  has  been 
developed  in  coordination  with  the 
provisions  of  the  pro  forma  Tariff  and 
conforms  in  all  respects  to  the  Final 
Tariff.  Service  agreements  which 
incorporate  the  Final  Tariff  will  also 
include  Southwestem's  rate  schedule 

for  non-Federal  transmission  service. 
« 
Based  on  a  reasonable  level  of  risk, 

Southwestem  has  historically  marketed 

the  maximum  practical  power  from  its 

resources,  leaving  little  or  no  flexibility 

for  provision  of  additional  power 

services.  Changes  in  water  conditions 

frequently  affect  the  ability  of 

hydroelectric  projects  to  meet 

obligations  on  a  short-term  basis.  The 

unique  characteristics  of  the  hydro 

resource  and  its  inherent  limitations 

due  to  changing  water  conditions  may 

limit  Southwestem's  ability  to  provide 

generation-related  services  such  as 

ancillary  services  and  redispatching 

under  the  Final  Tariff. 


III.  Comments  Raised  During  the 
Development  of  This  Final  Tariff 

The  formal  public  comment  period 
produced  a  number  of  comments  about 
the  proposed  Tariff.  The  following 
discussion  highlights  the  more 
significant  comments  and 
Southwestem's  responses. 

Comment.  Commentors  expressed 
concern  that  Southwestem  did  not 
specify  power  loss  factors  and  rates  in 
the  proposed  Tariff. 

Response.  Southwestem  chose  not  to 
duplicate  matters  in  the  Tariff  which  are 
covered  in  its  rate  schedules.  The  rate 
schedules  are  developed  under  a 
separate  process  dictated  by  Federal 
regulations  which  includes  a  significant 
public  participation  process.  Four 
percent  losses,  based  on  a  recent  loss 
study,  are  included  in  the  proposed  rate 
schedules  which  are  expected  to  go  into 
effect  January  1, 1998. 

Comment.  Commentors  were 
concemed  about  Southwestem's 
statement  in  the  proposed  Tariff  that 
Network  Service  may  not  be  provided. 
A  commentor  finds  Attachments  F,  G, 
and  H,  having  to  do  with  Network 
Service,  inadequate. 

Response.  Southwestem  has 
determined  that  Network  Integration 
Transmission  Service  will  be  provided, 
and  is  addressed  in  its  proposed  rate 
schedule  for  non-Federal  transmission 
service.  Southwestem  is  publishing  a 
network  service  agreement  in 
Attachment  F  to  the  Final  Tariff. 
Attachment  G,  on  the  Network 
Operating  Agreement,  has  not  been 
changed  from  the  proposed  Tariff 
because  Southwestem  expects  that,  in 
the  event  that  network  service  is 
requested,  the  operating  agreements  will 
be  unique  to  each  arrangement  and  will 
be  individually  negotiated.  Attachment 
H  does  not  specify  Southwestem's 
annual  revenue  requirement,  but  refers 
to  Southwestem's  rate  schedule  for  non- 
Federal  transmission  service  which  has 
that  information.  This  reference  is 
consistent  with  Southwestem's  decision 
to  place  all  matters  related  directly  to 
rates  in  the  rate  schedules  rather  than  in 
the  Final  Tariff. 

Comment.  Commentors  objected  to 
the  changes  Southwestem  proposes  to 
make  in  the  pro  forma  tariff  provisions 
related  to  stranded  costs  (Sections  26 
and  34.5]  and  related  to  payment  for 
direct  assignment  facilities,  ancillary 
services,  and  study  costs  (Section  34). 
The  objection  was  that  citing  applicable 
Federal  law  and  regulations  as  the 
guidance  for  such  actions  is  more  vague 
than  the  original  language  which  cites 
FERC  Order  No.  888  and  FERC  policy, 


respectively,  as  the  guidance  for  such 
recovery. 

Response.  Southwestem  originally 
made  the  changes  to  the  proposed  Tariff 
because  Southwestem  is  not  under  the 
jurisdiction  of  the  FERC.  However,  upon 
a  closer  reading  of  these  sections, 
Southwestem  has  determined  that 
acknowledging  the  guidance  of  the 
FERC  in  these  matters  does  not  impair 
Southwestem's  non-jurisdictional 
status.  Accordingly,  Southwestem  has 
retumed,  in  part,  to  the  pro  forma  tariff 
language  in  Sections  26  and  34.5.  In 
Section  34,  Southwestem  changed  the 
phrase  "Federal  policy"  in  the  proposed 
Tariff  to  "Federal  practice"  in  tne  Final 
Tariff,  which  effectively  makes  the  cited 
guideline  more  limited  and  specific. 

Comment.  A  commentor  was 
concemed  that  Southwestem  has  not 
deleted  language  in  some  sections,  such 
as  20.2  and  21.2,  which  may  suggest 
that  the  FERC  has  jurisdiction  over 
Southwestem  greater  than  it  does 
indeed  have.  The  commentor  requested 
additional  deletions  in  these  and  other 
sections  or  recommended  that 
references  to  FERC  policy  or  rules  be 
amended  to  refer  instead  to  Federal 
laws,  regulations,  and  policies. 

Response.  The  DOE  Policy  issued 
Octobier  4, 1995,  directs  Southwestem  to 
offer  transmission  service  in  a  manner 
comparable  to  the  FERC's  final  rule  on 
open  access  transmission  service  "to  the 
extent  not  otherwise  prohibited  by  law." 
Upon  ejcamination,  Southwestern  judges 
that  the  specific  recommended  changes 
are  not  necessary  to  preserve 
Southwestem's  non-jurisdictional 
status,  so  the  suggested  changes  were 
not  incorporated  into  the  Final  Tariff. 

Comment.  A  commentor  objects  to 
any  provisions  which  would  permit 
Southwestem  to  provide  service 
vrithout  an  executed  agreement. 

Response.  Southwestem  prefers  to 
provide  service  only  when  an  executed 
Service  Agreement  exists,  and  intends 
to  avoid  providing  service  without  the 
protection  of  an  executed  agreement  if 
at  all  possible.  However,  in  the  present 
utility  environment,  Southwestem 
believes  it  must  be  able  to  initiate 
transmission  service  without  an 
executed  agreement,  if  necessary. 
Accordingly,  Southwestem  did  not 
change  the  provisions  of  its  proposed 
Tariff  which  address  this  matter. 

Comment.  A  commentor  made  several 
suggestions  for  additions  to  the  pro 
forma  tariff  language  which  would  state, 
in  various  forms,  that  Southwestem  is 
limited  to  actions  which  are  consistent 
with  its  authorities  granted  under 
Federal  law,  regulations,  or  policies. 

Response.  Southwestem  is  indeed 
limited  in  its  actions  due  to  its  status  as 
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a  Federal  agency.  However,  in  all  but 
one  of  the  casek'  where  such  additions 
were  suggested,.  Southwestern 
determined  thall  necessary  limitations 
were  implicit  iW  the  pro  forma  tariff 
language  and  <M  not  require  an  explicit 
statement.  While  such  additions  could 
be  proper.  Soutjiwestem  has  adhered  to 
the  principle  o  Avoiding  making 
changes,  either  if  omission  or  addition, 
to  the  profomif^  tariff  language  unless 
such  changes  are  necessary  to  preserve 
Southwestern 'a  authorities  and 
obligations  unddr  Federal  law, 
regulations,  and  policies.  Except  for  an 
addition  to  Section  13.5.  the  proposed 
changes  were  njdt  considered  necessary 
for  such  preserj  jtion. 

Comment.  Commentors  found  the 
language  in  Attachment  J  stating  that 
Federal  Customiars  are  considered  to  be 
the  equivalent  tcj  Native  Load  Customer^ 
insufficient  to  {iifotect  the  rights  of 
Federal  power  customers.  One 
commentor  recommended  that 
Southwestern  iotert  a  "binding 
provision"  in  tlj^  body  of  the  Final 
Tariff  to  the  eff^  that  the  Tariff  applies 
only  to  transmii3ion  capacity  in  excess 
of  the  requiremejits  of  Southwestern 's 
primary  missioiij  Others  suggested  that 
the  pro  forma  tartff  definition  of  Native 
Load  Customer  p^  amended  to  reflect 
Southwestern 's  ^atutdry  obligations  to 
market  and  deliVpr  Federal  power  and 
energy,  or  recon|inended  other  changes 
to  Attachment  JJ 

Response.  Soiiihwestem  edited 
Attachment  J  to  Strengthen  and  clarify 
its  authority  and  obligations  and 
inserted  the  new  language  as  a  Preamble 
to  the  Final  Tariff.  Southwestern 
removed  the  language  which  stated  that 
its  Federal  powelri  customers  are  the 
equivalent  of  Native  Load  Customers, 
and  did  not  alter  the  pro  forma  tariff 
definition  the  Finlal  Tariff.  Placing  this 
dyofthe  Final  Tariff 
e  concerns  of  the 


language  in  the 
should  alleviate 
commentor 

Comment.  On 
the  process  in  Si 


commentor  objects  to 
tion  7.3  for  customers 
who  are  in  default  due  to  non-payment 
of  bills.  The  commentor  believes  that 
Southwestern 's  pioposed  language  is 
inferior  to  the  pr^  forma  tariff  language 
because  it  does  nlbt  provide  the  same 
level  of  recourse  a^  the  pro  forma  tariff. 
Response.  Southwestern  believes  that 
its  provision  for  h&ndling  customer 
defauhs  is  appropriate,  as  referring 
disputes  to  the  FTOC  [pro  forma  tariff 
provision)  is  not  tbnsistent  with 
Southwestem's  n|:V-jurisdictional 
status.  Southwestern  believes  that  a 
specific  reference  to  the  disputes 
resolution  procecli^res  of  the  Final  Tariff 
is  unnecessary  injllhis  Section. 


Comment.  A  commentor  requests  that 
Southwestern  amend  Section  9  of  the 
proposed  Tariff  to  preserve  customers' 
rights  to  participate  in  any  public  * 
process  to  amend  the  Tariff. 

Response.  Southwestern  is  committed 
to  providing  a  public  process  for  any 
future  changes  it  may  make  to  the  Final 
Tariff  in  accordance  with  the 
Administrative  Procedures  Act. 
However,  Southwestern  does  not 
consider  the  Tariff  itself  as  an 
appropriate  place  to  state  this 
commitment.  In  addition,  FERC's 
normal  filing  processes  provide  for 
intervention  by  any  interested  party, 
which  gives  Customers  an  additional 
opportunity  for  input  into  the  process. 

Comment.  A  commentor  made 
extensive  comments  on  Southwestem's 
intent  to  require  in  advance  any  funds 
needed  for  studies  or  construction.  The 
concerns  were  two-fold.  First  was  a 
recommendation  that  Southwestern 
include  language  in  construction 
contracts  to  delineate  ownership  rights 
for  any  facilities  which  use  a  customer's 
advance  funds,  including  circumstances 
where  such  facilities  are  not  completed. 
Secondly,  the  customer  objected  to 
Southwestem's  deleting  all  references  in 
the  pro  forma  tariff  language  to  the 
return  of  deposits  with  interest. 

Response.  Under  the  pro  forma  tariff, 
all  studies  and  construction  are 
provided  for  under  separately 
negotiated  agreements  between  the 
Transmission  Provider  and  the 
Transmission  Customer.  Southwestern 
has  long  had  a  practice  of  addressing 
ownership  of  facilities  in  its 
construction  agreements,  and  will 
continue  to  do  so.  While  this  matter  is 
not  directly  related  to  the  tariff,  per  se, 
Southwestern  will  endeavor  to  take 
these  conmients  into  account  during  any 
future  negotiations  for  study  and 
construction  agreements. 

It  has  never  Been  Southwestem's 
practice  to  pay  interest  on  funds 
deposited  in  advance  for  facilities 
studies  or  construction,  principally 
because  Southwestem  has  no  way  of 
accruing  interest  on  such  funds,  which 
are  directly  deposited  into  the  U.S. 
Treasury.  If  interest  were  to  be  paid  on 
refunded  amounts,  the  expense  would 
necessarily  become  part  of  the  rate  base 
and  would  therefore  be  borne  by  all 
customers.  Therefore,  Southwestem  will 
continue  to  delete  language  in  the  pro 
forma  tariff  which  would  require 
Southwestem  to  pay  interest  on 
refunded  amounts. 

Comment.  Commentors  objected  to 
Southwestem's  proposal  to  replace  the 
pro  forma  tariff's  provisions  for  a 
deposit  which  could  be  retumed  with 
interest  with  a  nonrefundable 


processing  fee.  The  primary  concem 
seemed  to  be  that  the  fee.  which  was  not 
specified  in  the  proposed  Tariff,  might 
be  unduly  burdensome. 

Response.  Southwestern  specifies  the 
amounts  of  such  fees  in  its  Final  Tariff, 
based  on  estimated  staff  costs  for 
evaluating  a  customer  request. 
Southwestem  believes  that  the  specified 
fees  are  reasonable  and  should  not  be 
imduly  burdensome  to  potential 
customers  of  these  services. 

Comment.  One  commentor  is 
concemed  that  Southwestem  may  wish 
to  charge  an  agency  fee  if  Southwestem 
has  to  purchase  some  ancillary  services. 
Another  commentor  was  concemed  that 
Southwestem's  hydroelectric  resources 
might  be  compromised  by  providing 
generation-related  ancillary  services  at 
all.  and  suggests  that  Southwesterti 
confine  itself  to  brokering  such  ancillary 
services,  rather  than  to  providing  them 
directly.  Still  another  suggested  that 
further  limitations  on  the  provision  of 
ancillary  service  be  inserted  into  the 
Final  Tariff,  and  objects  to  an 
implication  that  Southwestem  would  ' 
set  the  level  of  some  ancillary  services 
unilaterally  in  service  agreements. 

Response.  The  Final  Tariff  provides 
that,  in  the  event  that  Southwestem 
purchases  ancillary  services  on  behalf  of 
a  customer,  the  costs  are  passed  through 
to  the  customer.  Southwestem  has  no 
intent  to  charge  an  agency  fee  or  other 
markup.  Southwestem  believes  that  the 
limitations  on  its  abihty  to  use  Federal 
power  resources  to  provide  ancillary 
services  are  sufficiently  set  forth  in  its 
revisions  to  Section  3.  Language  in 
Schedules  1  through  6  which  previously 
indicated  that  the  level  of  some 
ancillary  services  would  be  set  in  the 
service  agreement  has  been  removed. 
Southwestem  believes  that  brokering 
ancillary  services,  except  when 
hydropower  resources  are  severely 
limited,  is  not  a  practical  way  to  provide 
such  services. 

Comment.  A  commentor  pointed  out 
that  the  provision  in  Section  13.8  for 
submitting  schedules  for  firm 
transmission  service  by  10:00  a.m.  of  the 
previous  day  is  not  consistent  with 
regional  practice. 

Response.  Southwestem  agrees,  and 
has  changed  the  references  to  10:00  a.m. 
to  2:00  p.m. 

Comment.  A  commentor  was 
concemed  about  the  requirement  that 
Energy  Imbalances  be  corrected  within 
30  days  and  recommended  a  longer 
period  before  the  Transmission 
Customer  is  assessed  a  charge  for  such 
service. 

Response.  Southwestem  does  not 
foresee  this  issue  being  a  problem  based 
on  historical  interactions  with  those  of 
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its  customers  which  are  located  within 
Southwestem's  Control  Area,  which  are 
the  only  customers  to  whom  this 
ancillary  service  would  apply.  Again, 
Southwestern  desires  to  avoid  making 
changes  to  the  pro  forma  tariff  where 
possible. 

Comment.  A  commentor  requests  that 
Southwestern  state  for  the  record  that  it 
"intends  to  abide  by  its  existing 
contracts,  including  rates  set  forth  in 
those  contracts." 

Response.  Southwestern  will  indeed 
abide  by  its  existing  contracts.  However, 
all  such  contracts  provide  that  rates  may 
be  changed,  as  needed,  in  conformity 
with  Southwestem's  rate  process,  which 
is  subject  to  Federal  regulations  and 
which  is  driven  by  Southwestem's  legal 
requirement  to  recover  its  costs  and  to 
repay  the  Nation  for  its  investment  in 
the  generation  and  transmission 
facilities  from  which  Southwestem 
markets  Federal  power  and  energy. 
Existing  contracts  provide  for  terms  and 
conditions  of  service,  but  specify  that 
rates  for  services  under  such  contracts 
change  when  Southwestem's  rates 
change.  Such  customers  have  the  right 
to  terminate  these  contracts  if  they  find 
changed  rates  unsatisfactory. 

Comment.  A  commentor  expressed 
concern  that  Southwestem's  decision  to 
not  publish  its  standard  contracts  as 
part  of  the  proposed  Tariff  could  lead  to 
inequity  for  future  transmission 
customers. 

Response.  Southwestem  is  publishing 
its  standard  Service  Agreements  in  the 
Final  Tariff. 

Comment.  Commentors  found 
Attachments  C  and  D  to  the  Tariff,  on 
Southwestem's  methodology  for 
assessing  Available  Transfer  Capability 
(ATC)  or  for  doing  System  hnpact 
Studies,  respectively,  inadeouate. 

Response.  Southwestem  changed  its 
Attachment  C  to  cite  the  specific 
Southwest  Power  Pool  (SPP) 
methodology  for  assessing  ATC. 
Southwestem's  ATC  is  computed  as 
part  of  the  SPP,  from  data  supplied  by 
Southwestem,  and  is  not  an 
independent  Southwestem  process.  As 
this  methodology  is  lengthy  and  is 
publicly  available,  Southwestem  sees 
no  reason  to  include  it  in  greater  detail 
in  the  Final  Tariff.  Southwestem 
amends  Attachment  D  to  indicate  that 
Southwestem  is  in  the  process  of 
developing  and  standardizing  its  criteria 
for  evaluating  facilities.  The  new 
standards,  when  available,  may  be 
requested  by  any  current  or  potential 
customer. 

Comment.  Commentors  expressed  a 
concern  about  the  rate  calculation 
process,  and  expressed  a  desire  for 
Southwestem  to  develop  an 


"adjustment  method"  for  correcting 
over-  or  under-collection  of  revenues  for 
transmission  services. 

Response  The  process  of  rate  design 
and  calculation  is  not  pertinent  to  the 
Tariff.  All  rates  for  non-Federal 
transmission  service,  and  the  process  of 
their  development,  are  handled  under  a 
separate  regulatory  process. 
Southwestem's  annual  Power 
Repayment  Study  automatically  factors 
in  any  over-  or  under-collection  of 
revenues  and  makes  necessary 
adjustments  to  the  rates  as  warranted. 

IV.  Sununary  of  Significant  Changes 
from  the  Southwestern's  Proposed 
Tariff 

Attachment  J,  "Authorities  and 
Obligations,"  of  the  proposed  Tariff  was 
deleted  in  the  Final  Tariff,  and  an  edited 
portion  of  the  original  text  was  inserted 
as  the  Preamble  to  the  Final  Tariff. 

The  language  added  by  Southwestem 
to  the  pro  forma  tariff  in  Section  3, 
"Ancillary  Services"  was  edited  for 
clarity. 

Southwestem  amended  Section  7, 
"Billing  and  Payment,"  of  the  proposed 
Tariff  by  changing  the  due  date  for 
invoices  (7.1),  by  clarifying  the  section 
(7.3)  on  customer  default,  and  by  adding 
two  new  sections  (7.4  and  7.5)  on  billing 
to  the  body  of  the  Final  Tariff,  from 
these  provisions'  previous  position  in 
the  proposed  service  agreements.  These 
changes  place  all  language  on  billing  in 
one  section  and  change  the  due  date 
provision  to  conform  to  Southwestem's 
invoicing  practice. 

Southwestem  restored  Section  10.1, 
"Force  Majeure,"  to  the  language  of  the 
pro /onna  tariff. 

Southwestem  amended  Section  12, 
"Dispute  Resolution  Procedures,  by     '^' 
restoring  most  of  the  last  sentence  in 
12.1  of  Uie  pro  forma  tariff  language, 
adding  a  new  subsection,  "Extemal 
Dispute  Resolution  Procedures,"  and 
renumbering  the  old  Section  12.2  to 
12.3. 

Southwestem  added  the  phrase,  "and 
subject  to  the  Transmission  Provider's 
authority  imder  Federal  law  to  complete 
the  expansion  or  upgrade"  to  the  end  of 
the  first  sentence  in  Section  13.5, 
"Transmission  Customer  Obligations  for 
Facility  Additions  or  Redispatch  Costs." 

SouUiwestem  changed  the  scheduling 
deadline  in  Section  13.8,  "Scheduling  of 
Firm  Point-to-Point  Transmission 
Service."  from  10:00  a.m.  to  2:00  p.m. 

Southwestem  changed  the  language 
in  Sections  15.7  and  28.5,  "Real  Power 
Losses,"  from  referring  to  service 
agreements  for  loss  factors  and  rates,  to 
referring  to  Southwestem's  rate 
schedules. 


Southwestem  changed  the  mailing 
address  given  in  Section  17.1, 
"Application,"  from  Southwestem's 
post  ofBce  box  address  to  its  street 
address,  to  reflect  a  decision  to  phase 
out  the  post  office  box  address  in  the 
future. 

Sections  17.3,  "Processing  Fee,"  and 
29.2,  "Application  Procedures,"  were 
amended  to  insert  specific  application 
processing  fees. 

Sections  19.4  and  32.4,  "Facilities 
Study  Procedures,"  were  edited  to 
correct  minor  inconsistencies  in 
language  related  to  payment  of  funds. 

Section  24.3,  "Power  Factor."  was 
edited  to  reflect  the  fact  that 
Southwestem's  power  factor 
requirements  are  stated  in  its  rate 
schedules  rather  than  in  service 
agreements. 

Section  25,  "Compensation  for 
Transmission  Service,"  was  edited  to 
reflect  the  fact  that  the  rates  for  service 
under  the  Final  Tariff  are  in 
Southwestem's  rate  schedule  rather 
than  in  the  Schedules  7  and  8  attached 
to  the  Final  Tariff. 

Sections  26  and  34.5,  "Stranded  Cost 
Recovery,"  were  changed  by  restoring 
part  of  the  original  pro  forma  tariff 
language. 

Section  34,  "Rates  and  Charges,"  was 
edited  to  change  the  phrase  "Federal 
policy"  to  "Federal  practice." 

Schedules  1  through  8  were 
simplified  and  restored  more  nearly  to 
the  pro  forma  tariff. 

Southwestem  deleted  its  Attachments 
A,  B,  and  F  of  the  proposed  Tariff,  and 
replaced  them  with  standard  service 
agreements  for  long-term  firm 
transmission  service,  for  short-term  firm 
and  non-firm  transmission  service,  and 
for  network  integration  transmission 
service,  respectively. 

Minor  editing  in  Attachments  C  and 
D  provide  additional  clarity  and 
specificity. 

A  list  of  transmission  customers  was 
added  to  Attachment  E. 

Attachment  H  was  edited  to  remove 
language  in  the  proposed  Tariff  and  to 
refer  to  Southwestem's  rate  schedule  for 
transmission  service  as  the  source  for 
Southwestem's  annual  revenue 
requirement  in  regard  to  network 
integration  transmission  service. 

V.  Coordination  With  Adoption  of  Open 
Access  Transmission  Rates 

Southwestem's  rate  process,  which  is 
distinct  from  the  rate  process  used  by 
public  utilities,  includes  mandatory 
public  participation  procedures,  as 
described  in  10  CFR  903.  Additionally, 
Southwestem's  rates  are  reviewed  by 
the  FERC  under  different  parameters 
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than  those  used  jfor  review  of  public 
utility  rates. 

Southwestern  is  presently  in  the 
process  of  filing  new  rates  and  rate 
schedules,  and  ^pects  to  implement 
such  new  rates  pn  January  1, 1998.  The 
proposed  rates  for  transmission  service 
are  structured  in  accordance  with  the 
Final  Tariff.  Thp  new  rate  schedules 
will  be  attached  to  service  agreements 
executed  under  the  Tariff. 

Review  Under  CkecutiVe  Order  12866 

Southwestern  has  an  exemption  from 
centralized  reguletory  review  imder 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 


Management  anlc 
required 


Budget  (0MB)  is 


Review  Under  tli|e  Regulatory 
Flexibility  Act  Ij 

The  Regulatoijy  Flexibility  Act.  5 
U.S.C.  601  et  se£  requires  Federal 
agencies  to  perf^hn  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  Uki^ly  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
the  execution  of  diis  Federal  Register 
notice,  the  Administrator. 
Southwestern,  certifies  that  no 
significant  econoinic  impact  on  a 
substantial  number  of  small  entities  will 
occur.  i ; 

A  redline/striMout  comparison  of 
Southwestern 's  jfinal  Tariff  to  the  FERC 
pro  forma  tariff  isi  available  on  the 
Internet  at  http://ivww.swpa.gov. 

Dated:  Decembet  t8, 1997. 
Michael  A.  Deihl. 
Administrator. 
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Tariff 
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Preamble:  Authorities  and  Obligations 

Southwestern  Power  Administration 
(Southwestern)  was  created  by 
Secretarial  Order  No.  1865,  dated 
August  31, 1943,  as  an  agency  of  the 
Department  of  the  Interior,  to  carry  out 
the  power  marketing  responsibilities 
assigned  to  the  Secretary  of  the  Interior 
by  Executive  Orders  9366,  dated  July  30, 

1943,  and  9373,  dated  August  30, 1943. 
Section  5  of  the  Flood  Control  Act  of 
December  22, 1944  (58  Stat.  887,  890;  16 
U.S.C.  825s)  broadened  the  power 
marketing  responsibilities  of  the 
Secretary  of  the  Interior  by  placing  in 
him  the  responsibility  for  marketing  the 
electric  power  and  energy  generated  at 
reservoir  projects  built  by  and  imder  the 
control  of  the  Department  of  the  Army. 
Under  Public  Law  95-456  (92  Stat. 
1230;  16  U.S.C.  825s-3),  Southwestern 
became  part  of  the  Department  of 
Energy  pursuant  to  Section  302  of  the 
Department  of  Energy  Organization  Act 
(91  Stat.  578;  42  U.S.C.  7152)  in  1977. 

Pursuant  to  the  Flood  Control  Act  of 

1944,  Southwestern  markets 


resources. 
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hydroelectric  po  ver  and  energy  which 
is  generated  at  US.  Army  Corps  of 
Engineers  (Corps)  Dams  in, excess  of 
project  needs  "t  a  encourage  the  most 
widespread  use  ttiereof  at  the  lowest 
possible  rates  to|  ^nsumers  consistoit 
with  sound  busjiiess  principles  *  •  *. 
Preference  in  the!  sale  of  such  power  and 
energy  shall  be  $)ven  to  public  bodies 
and  cooperative^"  Further,  "only  such 
transmission  lineis  and  related  facilities 
as  may  be  necesMry  in  order  to  make 
the  power  and  energy  generated  at  such 
projects  available  in  wholesale 
quantities  for  sale  •  *  *"  may  be 
constructed  or  acduired  to  fulfill  this 
mission. 

Southwestern  inarkets  power  and 
associated  energy  from  Corps 
hydroelectric  generation  projects  in  the 
States  of  Arkans^,  Missouri.  Oklahoma, 
and  Texas,  primarily  to  customers 
which  have  received  formal  allocations 
of  specified  quaiiiities  of  Federal  power 
and  associated  energy  (Federal  Power 
Customers)  in  those  states  as  well  as  in 
the  States  of  Kansas  and  Louisiana.  By 
statute,  Southwejs^em's  Transmission 
System  was  consithicted  to  enable  the 
integration  of  Southwestern 's 
hydroelectric  poWer  resources  to  satisfy 
Southwestem's  dOntractual  obligations 
to  its  Federal  PoiMer  customers. 
Southwestern  sejlk  transmission  service 
from  federally  ovjr^ed  or  controlled 
facilities  only  to  the  extent  that 
transmission  capacity  is  available  in 
excess  of  that  necessary  to  reliably 
deliver  Federal  power. 

Southwestern  isi  not  a  jurisdictional 
public  utility  under  Sections  205  and 
206  of  the  Federal  Power  Act  and  is  not 
specifically  subject  to  the  requirements 
of  the  Federal  Energy  Regulatory 
Commission's  (FH?C)  Final  Orders  Nos. 
888  and  ff88-A.  Hbwever.  Southwestern 
is  a  transmitting  utility  subject  to 
Section  211  of  the  Federal  Power  Act  as 
amended  by  the  Energy  Policy  Act  of 
1992.  Sduthwestem  is  also  subject  to  the 
reciprocity  provi^ibns  of  FERC  Order 
Nos.  888  and  888f|A.  Additionally,  the 
Department  of  Eni*gy  has  issued  a 
Power  Marketing  JAdministration  Open 
Access  Transmisslibn  Policy  that 
supports  the  intent  of  the  FERC  Final 
Rule  in  Order  No.  888.  Southwestern 
submits  this  versitii  of  the  FERC's  Open 
Access  Transmissf  bn  Tariff  (Tariff)  as 
comparable  to  the,  pro  forma  tariff 
published  in  FERC  Order  No.  888-A 
with  the  proviso  that  nothing  in  this 
Tariff  alters,  amenjc^s,  or  abridges  the 
statutory  or  contractual  obligations  of 
Southwestern  to  napket  and  deliver 
Federal  power  resources  and  to  repay 
the  Federal  investment  in  the  facilities 
from  which  Southn^estem  markets  such 
resources. 


Part  I.  Common  Service  Provisions 

1    Definitions 

1.1  Anci7/a/y  Services;  Those 
services  that  are  necessary  to  support 
the  transmission  of  capacity  and  energy 
from  resources  to  loads  while 
maintaining  reliable  operation  of  the 
Transmission  Provider's  Transmission 
System  in  accordance  with  Good  Utility 

.    Practice. 

1.2  Annual  Transmission  Costs:  The 
total  annual  cost  of  the  Transmission 
System  for  purposes  of  Network 
Integration  Transmission  Service  shall 
be  the  amount  specified  in  Attachment 
H  until  amended  by  the  Transmission 
Provider  or  modified  by  the 
Commission,  pursuant  to  Federal  law. 

1.3  Application:  A  request  by  an 
Eligible  Customer  for  transmission 
service  pursuant  to  the  provisions  of  the 
Tariff. 

1.4  Commission:  The  Federal  Energy 
Regulatory  Commission. 

1 . 5  Completed  Application :  An 
Application  that  satisfies  all  of  the 
information  and  other  requirements  of 
the  Tariff,  including  any  required 
application  processing  fee. 

1.6  Control  Area:  An  electric  power 
system  or  combination  of  electric  power 
systems  to  which  a  common  automatic 
generation  control  scheme  is  applied  in 
order  to: 

(1)  Match,  at  all  times,  the  power 
output  of  the  generators  within  the 
electric  power  system(s)  and  capacity 
and  energy  purchased  from  entities 
outside  the  electric  power  system(s), 
with  the  load  within  the  electric  power 
system(s); 

(2)  Maintain  scheduled  interchange 
with  other  Contit)l  Areas,  within  the 
limits  of  Good  Utility  Practice; 

(3)  Maintain  the  frequency  of  the 
electric  power  system(s)  within 
reasonable  limits  in  accordance  with 
Good  Utility  Practice;  and 

(4)  Provide  sufficient  generating 
capacity  to  maintain  operating  reserves 
in  accordance  with  Good  Utility 
Practice. 

1.7  Curtailment:  A  reduction  in  firm 
or  non-firm  transmission  service  in 
response  to  a  transmission  capacity 
shortage  as  a  result  of  system  reliability 
conditions. 

1 . 8  Delivering  Party:  The  entity 
supplying  capacity  and  energy  to  be 
transmitted  at  Point(s)  of  Receipt. 

1.9  Des/gnafed  Agent;  Any  entity 
that  performs  actions  or  functions  on 
behalf  of  the  Transmission  Provider,  an 
Eligible  Customer,  or  the  Transmission 
Customer  required  under  the  Tariff. 

1.10  Direct  Assignment  Facilities: 
Facilities  or  portions  of  facilities  that  are 
constructed  by  the  Transmission 


Provider  for  Uie  sole  use/benefit  of  a 
particular  Transmission  Customer 
requesting  service  under  the  Tariff. 
Direct  Assignment  Facilities  shall  be 
specified  in  the  Service  Agreemrtit  that 
governs  service  to  the  Transmission 
Customer. 

1.11    Eligible  Customer:  (i)  Any 
electric  utility  (including  the 
Transmission  Provider  and  any  power 
marketer).  Federal  power  marketing 
agency,  or  any  person  generating 
electric  energy  for  sale  for  resale  is  an 
Eligible  Customer  under  the  Tariff. 
Electric  energy  sold  or  produced  by 
such  entity  may  be  electric  energy 
produced  in  the  United  States,  Canada 
or  Mexico.  However,  with  respect  to 
transmission  service  that  the 
Commission  is  prohibited  fi-om  ordering 
by  Section  212(h)  of  the  Federal  Power 
Act.  such  entity  is  eligible  only  if  the 
service  is  provided  pursuant  to  a  state 
requirement  that  the  Transmission 
Provider  offer  the  unbundled 
transmission  service,  or  pursuant  to  a 
voluntary  offer  of  such  service  by  the 
Transmission  Provider,  (ii)  Any  retail 
customer  taking  unbundled 
transmission  service  pursuant  to  a  state 
requirement  that  the  Transmission 
Provider  offer  the  transmission  service, 
or  pursuant  to  a  volimtary  offer  of  such 
service  by  the  Transmission  Provider  is 
an  Eligible  Customer  under  the  Tarifif.  ^ 

1.12  Facilities  Study:  An 
engineering  study  conducted  by  the 
Transmission  Provider  to  determine  the 
required  modifications  to  the 
Transmission  Provider's  Transmission 
System,  including  the  cost  and 
scheduled  completion  date  for  such 
modifications,  that  will  be  required  to 
provide  the  requested  transmission 
service. 

1.13  Firm  Point-To-Point 
Transmission  Service:  Transmission 
Service  under  this  Tariff  that  is  reserved 
and/or  scheduled  between  specified 
Points  of  Receipt  and  Delivery  pursuant 
to  Part  II  of  this  Tariff. 

1.14  Good  Utility  Practice:  Any  of 
the  practices,  methods  and  acts  engaged 
in  or  approved  by  a  significant  portion 
of  the  electric  utility  industry  during  the 
relevant  time  period,  or  any  of  the 
practices,  methods  and  acts  which,  in 
the  exercise  of  reasonable  judgment  in 
light  of  the  facts  known  at  the  time  the 
decision  was  made,  could  have  been 
expected  to  accomplish  the  desired 
result  at  a  reasonable  cost  consistent 
with  good  business  practices,  reliability, 
safety  and  expedition.  Good  Utility 
Practice  is  not  intended  to  be  limited  to 
the  optimum  practice,  method,  or  act  to 
the  exclusion  of  all  others,  but  rather  to 
be  acceptable  practices,  methods,  or  acts 
generally  accepted  in  the  region. 
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1.15  Interruption:  A  reduction  in 
non-flrm  transmission  service  due  to 
economic  reasons  pursuant  to  Section 
14.7. 

1.16  Load  Ratio  Share:  Ratio  of  a 
Transmission  Customer's  Network  Load 
to  the  Transmission  Provider's  total  load 
computed  in  accordance  with  Sections 
34.2  and  34.3  of  the  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff  and  calculated  on  a  rolling 
twelve  month  basis. 

1.17  Load  Shedding:  The  systematic 
reduction  of  system  demand  by 
temporarily  decreasing  load  in  response 
to  transmission  system  or  area  capacity 
shortages,  system  instability,  or  voltage 
control  considerations  under  Part  III  of 
the  Tariff. 

1.18  Long-Term  Firm  Point-To-Point 
Transmission  Service:  Firm  Point-To- 
Point  Transmission  Service  under  Part  II 
of  the  Tariff  with  a  term  of  one  year  or 
more. 

1.19  Native  Load  Customers:  The 
wholesale  and  retail  power  customers  of 
the  Transmission  Provider  on  whose 
behalf  the  Transmission  Provider,  by 
statute,  franchise,  regulatory 
requirement,  or  contract,  has 
undertaken  an  obligation  to  construct 
and  oi}erate  the  Transmission  Provider's 
system  to  meet  the  reliable  electric 
needs  of  such  customers. 

1.20  Network  Customer:  An  entity 
receiving  transmission  service  pursuant 
to  the  terms  of  the  Transmission 
Provider's  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff. 

1.21  Network  Integration 
Transmission  Service:  The  transmission 
service  provided  under  Part  III  of  the 
Tariff. 

1.22  Network  Load:  The  load  that  a 
Network  Customer  designates  for 
Network  Integration  Transmission 
Service  under  Part  in  of  the  Tariff.  The 
Network  Customer's  Network  Load  shall 
include  all  load  served  by  the  output  of 
any  Network  Resources  designated  by 
the  Network  Customer.  A  Network 
Customer  may  elect  to  designate  less 
than  its  total  load  as  Network  Load  but 
may  not  designate  only  part  of  the  load 
at  a  discrete  Point  of  Delivery.  Where  an 
Eligible  Customer  has  elected  not^ 
designate  a  particular  load  at  discrete 
points  of  delivery  as  Network  Load,  the 
Eligible  Customer  is  responsible  for 
making  separate  arrangements  under 
Part  n  of  the  Tariff  for  any  Point-To- 
Point  Transmission  Service  that  may  be 
necessary  for  such  non-designated  load. 

1.23  Network  Operating  Agreement: 
An  executed  agreement  that  contains 
the  terms  and  conditions  under  which 
the  Network  Customer  shall  operate  its 
fiacilities  and  the  technical  and 


operational  matters  associated  with  the 
implementation  of  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff. 

1.24  Network  Operating  Committee: 
A  group  made  up  of  representatives 
from  the  Network  Customer(s)  and  the 
Transmission  Provider  established  to 
coordinate  operating  criteria  and  other 
technical  considerations  required  for 
implementation  of  Network  Integration 
Transmission  Service  under  Part  III  of 
this  Tariff. 

1.25  Network  Resource:  Any 
designated  generating  resource  owned, 
purchased,  or  leased  by  a  Network 
Customer  under  the  Network  Integration 
Transmission  Service  Tariff.  Network 
Resources  do  not  include  any  resource, 
or  any  portion  thereof,  that  is  committed 
for  sale  to  third  parties  or  otherwise 
cannot  be  called  upon  to  meet  the 
Network  Customer's  Network  Load  on  a 
non-interruptible  basis. 

1.26  Network  Upgrades: 
ModiBcations  or  additions  to 
transmission-related  facilities  that  are 
integrated  with  and  support  the 
Transmission  Provider's  overall 
Transmission  System  for  the  general 
benefit  of  all  users  of  such  Transmission 
System. 

1.27  Non-Firm  Point-To-Point 
Transmission  Service:  Point-To-Point 
Transmission  Service  under  the  Tariff 
that  is  reserved  and  scheduled  on  an  as- 
available  basis  and  is  subject  to 
Curtailment  or  Interruption  as  set  forth 
in  Section  14.7  under  Part  II  of  the 
Tariff.  Non-Firm  Point-To-Point 
Transmission  Service  is  available  on  a 
stand-alone  basis  for  periods  ranging 
bom  one  hour  to  one  month. 

1.28  Open  Access  Same-Time 
Information  System  (OASIS):  The 
information  system  and  standards  of 
conduct  contained  in  Part  37  of  the 
Commission's  regulations  and  all 
additional  requirements  implemented 
by  subsequent  Commission  orders 
deaUng  with  OASIS. 

1 .29  Part  I:  Tariff  Definitions  and 
Common  Service  Provisions  contained 
in  Sections  2  through  12. 

1 .30  Part  II:  Tariff  Sections  13 
through  27  pertaining  to  Point-To-Point 
Transmission  Service  in  conjunction 
with  the  applicable  Common  Service 
Provisions  of  Part  I  and  appropriate 
Schedules  and  Attachments. 

1.31  Part  ni:  Tariff  Sections  28 
through  35  pertaining  to  Network 
Integration  Transmission  Service  in 
conjunction  with  the  applicable 
Common  Service  Provisions  of  Part  I 
and  appropriate  Schedules  and 
Attachments. 

1.32  Parties;  The  Transmission 
Provider  and  the  Transmission 


Customer  receiving  service  under  the 
Tariff. 

1.33  Point(s)  of  Delivery:  Point(s)  on 
the  Transmission  Provider's 
Transmission  System  where  capacity 
and  energy  transmitted  by  the 
Transinission  Provider  will  be  made 
available  to  the  Receiving  Party  under 
Part  II  of  the  Tariff.  The  Point(s)  of 
Delivery  shall  be  specified  in  the 
Service  Agreement  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 

1 .34  Pointls)  of  Receipt:  Point(s)  of 
interconnection  on  the  Transmission 
Provider's  Transmission  System  where 
capacity  and  energy  will  be  made 
available  to  the  Transmission  Provider 
by  the  Delivering  Party  under  Part  U  of 
the  Tariff.  The  Point(s)  of  Receipt  shall 
be  specified  in  the  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Service. 

1.35  Point-To-Point  Transmission 
Service:  The  reservation  and 
transmission  of  capacity  and  energy  on 
either  a  firm  or  non-firm  basis  fix)m  the 
Point(s)  qf  Receipt  to  the  Point(s)  of 
Delivery  under  Part  II  of  the  Tariff. 

1.36  Power  Purchaser:  The  entity 
that  is  purchasing  the  capacity  and 
energy  to  be  transmitted  under  the 
Tariff. 

1.37  Receiving  Party:  The  entity 
receiving  the  capacity  and  energy 
transmitted  by  the  Transmission 
Provider  to  Point(s)  of  Delivery. 

1.38  Regional  Transmission  Group 
(RTG):  A  voluntary  organization  of 
transmission  owners,  transmission  users 
and  other  entities  approved  by  the 
Commission  to  efficiently  coordinate 
transmission  planning  (and  expansion), 
operation  and  use  on  a  regional  (and 
interregional)  basis. 

1 .39  Reserved  Capacity:  The- 
maximum  amount  of  capacity  and 
energy  that  the  Transmission  Provider 
agrees  to  transmit  for  the  Transmission 
Customer  over  the  Transmission 
Provider's  Transmission  System 
between  the  Point(s)  of  Receipt  and  the 
Point(s)  of  Delivery  under  Part  II  pf  the 
Tariff.  Reserved  Capacity  shall  be 
expressed  in  terms  of  whole  megawatts 
on  a  sixty  (60)  minute  interval 
(commencing  on  the  clock  hour)  basis. 

1 .40  Service  Agreement:  The  initial 
agreement  and  any  amendments  or 
supplements  thereto  entered  into  by  the 
Transmission  Customer  and  the 
Transmission  Provider  for  service  under 
the  Tariff. 

1 .41  Service  Commencement  Date: 
The  date  the  Transmission  Provider 
begins  to  provide  service  pursuant  to 
the  terms  of  an  executed  Service 
Agreement,  or  the  date  the  Transmission 
Provider  begins  to  provide  service  in 


UMI 


accordance  with.Section  15.3  or  Section 
29.1  under  the  Tariff. 

1 .42  Short-'^rm  Firm  Point-To- 
Point  Transmis^on  Service:  Firm  Point- 
To-Point  Transmission  Service  under 
Part  n  of  the  Tajitff  with  a  term  of  less 

'    than  one  year. 

1.43  Systeni  Impact  Study:  An 
assessment  by  the  Transmission 
Provider  of  (i)  t^  adequacy  of  the 
Transmission  Sjjstem  to  accommodate  a 
request  for  eith^f  Firm  Point-To-Point 
Transmission  Seirvice  or  Network 
Integration  Transmission  Service  and 
(ii)  whether  any  additional  costs  may  be 
incurred  in  order  to  provide 
transmission  service. 

1.44  rijird-Jf<tftySa7e:  Any  sale  for 
resale  in  interstate  commerce  to  a  Power 
Purchaser  that  is  not  designated  as  part 
of  Network  Load  under  the  Network 
Integration  Transmission  Service. 

1.45  Tra/is/nissjon  Custoiner;  Any 
Eligible  Customjair  (or  its  Designated 
Agent)  that  (i)  executes  a  Service 
Agreement  or  (ii)  requests  in  writing 
that  the  Transmission  Provider  provide 
transmission  se^ce  without  a  Service 
Agreement,  pur^^ant  to  Section  15.3  or 
29.1  of  the  Tarifjj  This  term  is  used  in 
the  Part  I  Commidn  Service  Provisions  to 
include  customers  receiving 
transmission  service  under  Part  II  and 
Part  m  of  this  Tariff. 

1.46  TransmiBsion  Provider: 
Southwestern  Power  Administration, 
which  owns,  controls,  or  operates  the 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce 
and  provides  transmission  service  under 
the  Tariff.  1 1 

1.47  Transm!$sion  Provider's 
Monthly  Transmission  System  Peak: 
The  maximum  finn  usage  of  the 
Transmission  Prbyider's  Transmissibn 
System  in  a  calendar  month. 

1 .48  Transmission  Service:  Point- 
To-Point  Transmission  Service  provided 
under  Part  II  of  the  Tariff  on  a  firm  and 
non-firm  basis.    I 

1.49  Transmk  sion  System:  The 
facilities  owned,  kjontroUed  or  operated 
by  the  Transmissibn  Provider  that  are 
used  to  provide  ttinsmission  service 
under  Part  II  and  Part  m  of  the  Tariff. 

2    Initial  Allocai  ibn  and  Renewal 
Procedures 

2.1    Initial  Allocation  of  Available 
Transmission  Capability:  For  purposes 
Tier  existing 
Transmission 
ission  System  is 
— ^inodate  a  request  for 
firm  service  imdeklthis  Tariff,  all 
Completed  Applications  for  new  firm 
transmission  service  received  during  the 
initial  sixty  (60)  day  period 
commencing  with  the  effective  date  of 
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of  determining  wt 
capability  on  the  [ 
Provider's  Trans 
adequate  to  accc 


the  Tariff  will  be  deemed  to  have  been 
filed  simultaneously.  A  lottery  system 
conducted  by  an  independent  party 
shall  be  used  to  assign  priorities  for 
Completed  Apphcations  filed 
simultaneously.  All  Completed 
Applications  for  firm  transmission 
service  received  after  the  initial  sixty 
(60)  day  period  shall  be  assigned  a 
priority  pursuant  to  Section  13.2. 

2.2    Reservation  Priority  For  Existing 
Firm  Service  Customers:  Existing  firm 
service  customers  (wholesale 
requirements  and  transmission-only, 
with  a  contract  term  of  one-year  or 
more),  have  the  right  to  continue  to  take 
transmission  service  from  the 
Transmission  Provider  when  the 
contract  entires,  rolls  over  or  is 
renewed.  This  transmission  reservation 
priority  is  independent  of  whether  the 
existing  customer  continues  to  purchase 
capacity  and  energy  from  the 
Transmission  Provider  or  elects  to 
purchase  capacity  and  energy  fit>m 
another  supplier.  If  at  the  end  of  the 
contract  term,  the  Transmission 
Provider's  Transmission  System  cannot 
accommodate  all  of  the  requests  for 
transmission  service,  the  existing  firm 
service  customer  must  agree  to  accept  a 
contract  term  at  least  equal  to  a 
competing  request  by  any  new  Eligible 
Customer  and  to  pay  the  current  rate  for 
such  service.  This  transmission 
reservation  priority  for  existing  firm 
service  customers  is  an  ongoing  right 
that  may  be  exercised  at  the  end  of  all    « 
firm  contract  terms  of  one-year  or 
longer. 

3    Ancillary  Services 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain 
reliability  within  and  among  the  Control 
Areas  affected  by  the  transmission 
service.  The  Transmission  Provider  is 
required  to  provide  (or  offer  to  arrange 
with  the  local  Control  Area  operator  as 
discussed  below),  and  the  Transmission 
Customer  is  required  to  purchase,  the 
following  Ancillary  Services  (i) 
Scheduling,  System  Control  and 
Dispatch,  and  (ii)  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources. 

The  Transmission  Provider  is 
required  to  offer  to  provide  (or  offer  to 
arrange  with  the  local  Control  Area 
operator  as  discussed  below)  the 
following  Ancillary  Services  only  to  the 
Transmission  Customer  serving  load 
within  the  Transmission  Provider's 
Control  Area  (i)  Regulation  and 
Frequency  Response,  (ii)  Energy 
Imbalance,  (iii)  Operating  Reserve— 
Spiiming,  and  (iv)  Operating  Reserve — 
Supplemental.  The  Transmission 
Customer  serving  load  within  the 


Transmission  Provider's  Control  Aim  is 
required  to  acauire  these  Andlla^ 
Services,  whether  bom  the 
Transmission  Provider,  from  a  third 
party,  or  by  self-supply.  The 
Transmission  Customer  may  not  decline 
the  Transmission  Provider's  offer  of 
Ancillary  Services  unless  it 
demonstrates  that  it  has  aoquiied  the 
Ancillary  Services  from  another  source. 
However,  wdien  sufficient  Federal 
generation  is  not  available  to  provide 
the  required  Ancillary  Services,  the 
Transmission  Provider  will  oBer  to 
make  every  effort  to  purchase  Andllaiy 
Services  fit)m  others,  as  available.  The 
costs  of  such  purchases  on  behalf  of  a 
Transmission  Customer  will  be  passed 
directly  through  to  that  Transmission 
Customer.  The  Transmission  Customer 
must  list  in  its  Application  which 
Ancillary  Services  it  will  purchase  from 
the  Transmission  Provider. 

U  the  Transmission  Provider  is  a 
utility  providing  transmission  service, 
but  is  not  a  Control  Area  operator,  it 
may  be  unable  to  provide  some  or  all  of 
the  Ancillary  Services.  In  this  case,  the 
Transmission  Provider  can  fulfill  its 
obligation  to  provide  Ancillary  Services 
by  acting  as  the  Transmission 
Qistomer's  agent  to  secure  these 
Ancillary  Services  from  the  Control 
Area  curator.  The  Transmission 
Customer  may  elect  to  (i)  have  the 
Transmission  Provider  act  as  its  agent, 
(ii)  secure  the  Ancillary  Services 
^  directly  from  the  Control  Area  operator, 
or  (iii)  secure  the  Ancillary  Services 
(discussed  in  Schedules  3, 4.  5.  and  6) 
from  a  third  party  or  by  self-supply 
when  technically  fiaasible. 

The  Transmission  Provider  shall 
specify  the  rate  treatment  and  all  related 
tenns.and  conditions  in  the  event  of  an 
unauthorized  use  of  Ancillary  Services 
by  the  Transmission  Customer. 

The  specific  Ancillary  Services,  prices 
and/or  compensation  methods  are 
described  on  the  Schedules  that  are 
attached  to  and  made  a  part  of  the 
Tariff.  Three  principal  requirements 
apply  to  discounts  for  Ancillary 
Services  provided  by  the  Transmission 
Provider  in  conjunction  with  its 
provision  of  transmission  service  as 
follows:  (1)  Any  offer  of  a  discount 
made  by  the  Transmission  Provider 
must  be  aimoimced  to  all  Eligible 
Customera  solely  by  posting  on  the 
OASIS.  (2)  any  customer-initiated 
requests  for  discoimts  (including 
requests  for  use  by  one's  wholesale 
merchant  or  an  affiliate's  use)  must 
occur  solely  by  posting  on  the  OASIS. 
and  (3)  once  a  discount  is  negotiated, 
details  must  be  immediately  posted  on 
the  OASIS.  A  discoimt  agreed  upon  for 
an  Ancillary  Service  must  be  offered  for 
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the  same  period  to  all  Eligible 
Customers  on  the  Transmission 
Provider's  system.  Sections  3.1  through 
3.6  below  list  the  six  Ancillary  Services. 

3.1  Scheduling,  System  Control  and 
Dispatch  Service:  The  rates  and/or 
methodology  are  described  in  Schedule 
1. 

3.2  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service:  The  rates  and/or  methodology 
are  described  in  Schedule  2. 

3.3  Regulation  and  Frequency 
Response  Service:  Where  applicable  the 
rates  and/or  methodology  are  described 
in  Schedule  3. 

3 .4  Energy  Imbalance  Service: 
Where  applicable  the  rates  and/or 
methodology  are  described  in  Schedule 
4. 

3.5  Operating  Reserve — Spinning 
Reserve  Service:  Where  applicable  the 
rates  and/or  methodology  are  described 
in  Schedule  5. 

3.6  Operating  Reserve — 
Supplemental  Reserve  Service:  Where 
applicable  the  rates  and/or  methodology 
are  described  in  Schedule  6. 

4  Open  Access  Same-Time 
Information  System  (OASIS) 

Terms  and  conditions  regarding  Open 
Access  Same-Time  Information  System 
and  standards  of  conduct  are  set  forth  in 
18  CFR  37  of  the  Commission's 
regulations  (Open  Access  Same-Time 
Information  System  and  Standards  of 
Conduct  for  Public  Utilities).  In  the 
event  available  transmission  capability 
as  posted  on  the  OASIS  is  insufficient 
to  accommodate  a  request  for  firm 
transmission  service,  additional  studies 
may  be  required  as  provided  by  this 
Tariff  pursuant  to  Sections  19  and  32. 

5  Local  Furnishing  Bonds 

5.1  Transmission  Providers  That 
Own  Facilities  Financed  by  Local 
Furnishing  Bonds:  This  provision  is 
appUcable  only  to  Transmission 
Providers  that  have  financed  facilities 
for  the  local  furnishing  of  electric 
energy  with  tax-exempt  bonds,  as 
described  in  Section  142(f]  of  the 
Internal  Revenue  Code  ("local 
furnishing  bonds").  Notwithstanding 
any  other  provision  of  this  Tariff,  the 
Transmission  Provider  shall  not  be 
required  to  provide  transmission  service 
to  any  Eligible  Customer  pursuant  to 
this  Tariff  if  the  provision  of  such 
transmission  service  would  jeopardize 
the  tax-exempt  status  of  any  local 
furnishing  bond(s)  used  to  finance  the 
Transmission  Provider's  facilities  that 
would  be  used  in  providing  such 
transmission  service. 

5.2  Alternative  Procedures  for 
Requesting  Transmission  Service: 


(i)  If  the  Transmission  Provider 
determines  that  the  provision  of 
transmission  service  requested  by  an 
EUgible  Customer  would  jeopardize  the 
tax-exempt  status  of  any  local 
furnishing  bond(s)  used  to  finance  its 
facilities  that  would  be  used  in 
providing  such  transmission  service,  it 
shall  advise  the  Eligible  Customer 
within  thirty  (30)  days  of  receipt  of  the 
Completed  Application. 

(iij  If  the  Eligible  Customer  thereafter 
renews  its  request  for  the  same 
transmission  service  referred  to  in  (I)  by 
tendering  an  application  imder  Section 
211  of  the  Federal  Powir  Act,  the 
Transmission  Provider,  within  ten  (10) 
days  of  receiving  a  copy  of  the  Section 
211  application,  will  waive  its  rights  to 
a  request  for  service  under  Section 
213(a)  of  the  Federal  Power  Act  and  to 
the  issuance  of  a  proposed  order  under 
Section  212(c)  of  the  Federal  Power  Act. 
The  Commission,  upon  receipt  of  the 
Transmission  Provider's  waiver  of  its 
rights  to  a  request  for  service  imder 
Section  213(a)  of  the  Federal  Power  Act 
and  to  the  issuance  of  a  proposed  order 
under  Section  212(c)  of  the  Federal 
Power  Act,  shall  issue  an  order  under 
Section  211  of  the  Federal  Power  Act. 
Upon  issuance  of  the  order  under 
Section  211  of  the  Federal  Power  Act, 
the  Transmission  Provider  shall  be 
required  to  provide  the  requested 
transmission  service  in  accordance  with 
the  terms  and  conditions  of  this  Tariff. 

^  Reciprocity 

A  Transmission  Customer  receiving 
transmission  service  under  this  Tariff 
agrees  to  provide  comparable 
transmission  service  that  it  is  capable  of 
providing  to  the  Transmission  Provider 
on  similar  terms  and  conditions  over 
facilities  used  for  the  transmission  of 
electric  energy  owned,  controlled  or 
operated  by  the  Transmission  Customer 
and  over  facilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the 
Transmission  Customer's  corporate 
affiliates.  A  Transmission  Customer  that 
is  a  member  of  a  power  pool  or  Regional 
Transmission  Group  also  agrees  to 
provide  comparable  transmission 
service  to  the  members  of  such  power 
pool  and  Regional  Transmission  Group 
on  similar  terms  and  conditions  over 
facilities  used  for  the  transmission  of 
electric  energy  owned,  controlled  or 
operated  by  the  Transmission  Customer 
and  over  facilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the 
Transmission  Customer's  corporate 
affiliates. 

This  reciprocity  requirement  applies 
not  only  to  the  Transmission  Customer 


that  obtains  transmission  service  imder 
the  Tariff,  but  also  to  all  parties  to  a 
transaction  that  involves  the  use  of 
transmission  service  under  the  Tariff, 
including  the  power  seller,  buyer  and 
any  intermediary,  such  as  a  power 
marketer.  This  reciprocity  requirement 
also  applies  to  any  Eligible  Customer 
that  owns,  controls  or  operates 
transmission  facilities  that  uses  an 
intermediary,  such  as  a  power  marketer, 
to  request  transmission  service  under 
the  Tariff.  If  the  Transmission  Customer 
does  not  own,  control  or  operate 
transmission  facilities,  it  must  include 
in  its  Application  a  sworn  statement  of 
one  of  its  duly  authorized  officers  or 
other  representatives  that  the  purpose  of 
its  Application  is  not  to  assist  an 
Eligible  Customer  to  avoid  the 
requirements  of  this  provision. 

7    Billing  and  Payment 

7.1 .  Billing  Procedure:  Within  a 
reasonable  time  after  the  first  day  of 
each  month,  the  Transmission  Provider 
shall  submit  an  invoice  to  the 
Transmission  Customer  for  the  charges 
for  all  services  furnished  under  the 
Tariff  during  the  preceding  month.  The 
invoice  shall  be  paid  by  the 
Transmission  Customer  within  twenty 
(20)  days  of  receipt.  All  payments  shall 
be  made  in  immediately  available  funds 
payable  to  the  Transmission  Provider,  or 
by  wire  transfer  to  a  bank  named  by  the 
Transmission  Provider. 

7.2  Interest  on  Unpaid  Balances: 
Interest  on  any  unpaid  amounts 
(including  amoimts  placed  in  escrow) 
shall  be  calculated  in  accordance  with 
the  methodology  specified  for  interest 
on  refunds  in  the  Commission's 
regulations  at  18  CFR  35.19a(a)(2)(iii). 
Interest  on  delinquent  amounts  shall  be 
calculated  from  the  due  date  of  the  bill 
to  the  date  of  payment.  When  payments 
are  made  by  mail,  bills  shall  be 
considered  as  having  been  paid  on  the 
date  of  receipt  by  the  Transmission 
Provider. 

7.3  Customer  Default:  In  the  event 
the  Transmission  Customer  fails,  for  any 
reason  other  than  a  billing  dispute  as 
described  below,  to  make  payment  to 
the  Transmission  Provider  on  or  before 
the  due  date  as  described  above,  and 
such  failure  of  payment  is  not  corrected 
within  thirty  (30)  calendar  days  after  the 
Transmission  Provider  notifies  the 
Transmission  Customer  to  cure  such 
failiue,  a  default  by  the  Transmission 
Customer  shall  be  deemed  to  exist. 
Within  the  same  30  calendar  days  after 
notice  of  failiue  to  make  payment,  the 
Transmission  Customer  shall  have  the 
right  of  appeal  to  the  Administrator. 
Southwestern  Power  Administration. 
The  Transmission  Provider  shall 


UMI 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday,  January  6.  1998  /  Notices 


493 


continue  service  until  the  Administrator 
makes  a  detennination  on  the 
Transmission  Customer's  appeal. 
Service  may  be  terminated  without 
further  notice  if;  Transmission 
Customer's  appeal  is  denied.  In  the 
event  of  a  billings  dispute  betweoi  the 
Transmission  Ptevider  and  the 
Transmission  Ctiptomer,  the 
Transmission  F^vider  will  continue  to 
provide  service  kinder  the  Service 
Agreement  as  loUg  as  the  Transmission 
Customer  (i)  coiitinues  to  make  all 
payments  not  in  dispute,  and  (ii)  pays 
into  an  independent  escrow  account  the 
portion  of  the  invoice  in  dispute, 
pending  resolution  of  such  dispute.  If 
the  Transmission  Customer  fails  to  meet 
these  two  requirJBfments  for  continuation 
of  service,  then  tike  Transmission 
Provider  may  prioivide  notice  to  the 
Transmission  Customer  of  its  intention 
to  suspend  servijciB  in  sixty  (60)  days,  in 
accordance  withj  Commission  policy. 
7.4    Payment\Proce5s:  Payment  of 
amounts  due  to  ^|e  Transmission 
Provider  may  be'^nade  through 
electronic  fmids  transfer  (EFT)  or  may 
be  submitted  as  checks  and  mailed  to: 

Southwestern  Po^er  Administration 
P.O.  Box  84S994|  [ 
Dallas,  Texas  75284-5994 

EFT  payments!  ^all  conform  to  the 
Transmission  Pr<>Vider's  protocols  for 
electronic  transfi^j  of  fimds  in  effect  at 
the  time  of  the  payment,  llie 
designation  of  thtei  address  where 
payment  is  to  be  submitted  may  be 
changed  by  the  Transmission  Provider 
upon  30  days'  written  notice  to  the 
Transmission  Cunomer.-The  Parties 
shall  exchange  s\i  ±i  reports  and 
information  as  ei  L  ler  Party  requires  for 
billing  purposes. 

7.5    Net  Billing  By  agreement  of  the 
Parties,  payments  due  the  Transmission 
Provider  by  the  ijnansmission  Customer 
may  be  ofbet  aga^^ist  payments  due  the 
Transmission  Cu^omer  by  the 
Transmission  Provider  for  the  sale  or 
exchange  of  electric  power,  energy,  and 
other  services.  For  services  included  in 
net  billing  procedures,  payments  due 
the  Transmission  Customer  in  any 
month  shall  be  offi^t  against  payments 
due  the  Transmisston  Provider  in  such 
month,  and  the  resulting  net  balance 
shall  be  paid  by  the  Transmission 
Customer  when  the  balance  exists  in 
favor  of  the  Transmission  Provider,  and 
shall  be  applied  against  future  payments 
due  the  TransmisMon  Provider  when 
the  balance  exists  in  favor  of  the 
Transmission  Customer.  Net  billing 
procedures  shall  oot  be  used  for  any 
amounts  which  th^  Transmission 
Provider  determiiios.  in  its  sole 
judgment,  to  be  iii|  dispute. 


8    Accounting  for  the  Transmission 
Provider's  Use  of  the  Tariff 

The  Transmission  Provider  shall 
record  the  following  amounts,  as 
outlined  below. 

8.1  Transmission  Revenues:  Include 
in  a  separate  operating  revenue  account 
or  subaccount  the  revenues  it  receives 
from  Transmission  Service  when 
making  Third-Party  Sales  under  Part  n 
of  the  Tariff. 

8.2  Study  Costs  and  Revenues: 
Include  in  a  separate  transmission 
operating  expense  account  or 
subaccount,  costs  properly  chargeable  to 
expense  that  are  incurred  to  perform 
any  System  Impact  Studies  or  Facilities 
Studies  which  the  Transmission 
Provider  conducts  to  determine  if  it 
must  construct  new  transmission 
facilities  or  upgrades  necessary  for  its 
own  uses,  including  making  TTiird-Party 
Sales  under  the  Tariff;  and  include  in  a 
separate  operating  revenue  accoimt  or 
subaccount  the  revenues  received  for 
System  Impact  Studies  or  Facilities 
Studies  performed  when  such  amounts 
are  separately  stated  and  identified  in 
the  Transmission  Customer's  billing 
under  the  Tariff. 

9  Regulatory  Filings 

Nothing  contained  in  the  Tariff  or  any 
Service  /^reement  shall  be  construed  as 
affecting  in  any  way  the  ability  of  any 
Party  receiving  service  imder  the  Tariff 
to  exercise  its  rights  under  the  Federal 
Power  Act  and  piusuant  to  the 
Commission's  rules  and  regulations 
promulgated  thereunder. 

10  Force  Majeure  and  Indemnification 

10.1    Force  Majeure:  An  event  of 
Force  Majeure  means  any  act  of  God, 
labor  disturbance,  act  of  the  public 
enemy,  war,  insurrection,  riot,  fire, 
storm  or  flood,  explosion,  breakage  or 
accident  to  machinery  or  equipment, 
any  Curtailment,  order,  regulaticm  or 
restriction  imposed  by  governmental 
military  or  lawfully  established  civiUan 
authorities,  or  any  other  cause  beyond  a 
Party's  control.  A  Force  Majeure  event 
does  not  include  an  act  of  negligence  or 
intentional  wrongdoing.  Neither  the 
Transmission  Provider  nor  the 
Transmission  Customer  will  be 
considered  in  default  as  to  any 
obligation  imder  this  Tariff  if  prevented 
fit)m  fulfilling  the  obligation  due  to  an 
event  of  Force  Majeure.  However,  a 
Party  whose  performance  imder  this 
Tariff  is  hindered  by  an  event  of  Force 
Majeure  shall  make  all  reasonable 
efforts  to  perform  its  obligations  under 
this  Tariff. 

10.2    Indemnification:  The 
Transmission  Customer  shall  at  all 


times  indemnify,  defend,  and  save  the 
Transmission  Provider  hannless  bom, 
any  and  all  damages,  losses,  claims, 
including  claims  and  actions  relating  to 
injury  to  or  death  of  any  person  or 
damage  to  property,  demands,  suits, 
recoveries,  costs  and  expenses,  court 
costs,  attorney  fees,  and  all  other 
obligations  by  or  to  third  parties,  arising 
out  of  or  resisting  from  the 
Transmission  Provider's  performance  of 
its  obligations  under  this  Tariff  on 
behalf  of  the  Transmission  Customer, 
except  in  cases  of  negligence  or 
intentional  wrongdoing  by  the 
Transmission  Provider.  The  liability  of 
the  Transmission  Provider  shall  be 
determined  in  accordance  with  the 
provisions  of  the  Federal  Tort  Claims 
Act,  as  amended. 

11    Creditworthiness 

For  the  purpose  of  determining  the 
ability  of  the  Transmission  Customer  to 
meet  its  obligations  related  to  service 
hereunder,  the  Transmission  Provider 
may  require  reasonable  credit  review 
procedures.  This  review  shall  be  made 
in  accordance  with  standard 
commercial  practices.  In  addition,  the 
Transmission  Provider  may  require  the 
Transmission  Customer  to  provide  and 
maintain  in  effiect  during  the  term  of  the 
Service  Agreement,  an  unconditional 
and  irrevocable  letter  of  credit  as 
security  to  meet  its  responsibilities  and 
obligations  under  the  Tariff,  or  an 
alternative  form  of  security  proposed  by 
the  Transmission  Customer  and 
acceptable  to  the  Transmission  Provider 
and  consistent  with  commercial 
practices  established  by  the  Unifonn 
Commercial  Code  that  protects  the 
Transmission  Provider  against  the  risk 
of  non-payment. 

12    Dispute  Resolution  Procedures 

12. 1    Internal  Dispute  Resolution 
Procedures:  Any  dispute  between  a 
Transmission  Customer  and  the 
Transmission  Provider  involving 
transmission  service  imder  the  Tariff 
shall  be  referred  to  a  designated  senior 
representative  of  the  Transmission 
Provider  and  a  senior  representative  of 
the  Transmission  Customer  for 
resolution  on  an  informal  basis  as 
promptly  as  practicable.  In  the  event  the 
designated  representatives  are  unable  to 
resolve  the  dispute  within  thirty  (30) 
days  (or  such  other  period  as  the  Parties 
may  agree  upon)  by  mutual  agreement, 
such  dispute  may  be  resolved  in 
accordance  with  the  procedures  set 
forth  below. 

12.2    External  Dispute  Resolution 
Procedures:  Any  complaint  arising 
concerning  implementation  of  this 
Tariff  shall  be  resolved  as  follows: 
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(A)  Through  a  dispute  resolution 
process,  pursuant  to  the  terms  of  a 
regional  transmission  association 
governing  agreement  of  which  both 
Parties  are  members;  or 

(B)  If  both  Parties  are  not  members  of 
the  same  regional  transmission 
association,  through  a  dispute 
resolution  process  agreed  to  by  the 
Parties,  or  through  a  transmission 
complaint  filed  with  the  Commission,  to 
the  extent  the  Commission  has 
jujrisdiction  over  such  dispute. 

12.3  Alternative  Disputes  Resolution 
Act:  Any  dispute  regarding  service 
provided  under  the  Service  Agreement 
will  be  resolved  in  a  manner  consistent 
with  the  Administrative  Disputes 
Resolution  Act.  as  amended,  subject  to 
statutory  and  regulatory  limits  on  the 
Transmission  Provider's  authority  to 
submit  disputes  to  arbitration. 

1 2.4  Rights  Under  The  Federal 
Power  Act:  Nothing  in  this  section  shall 
restrict  the  rights  of  any  party  to  file  a 
Complaint  with  the  Commission  under 
relevant  provisions  of  the  Federal  Power 
Act. 

Part  n.  Point-to-Point  Transmission 
Service 

Preamble 

The  Transmission  Provider  will 
provide  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  pursuant  to 
the  applicable  terms  and  conditions  of 
this  Tariff.  Point-To-Point  Transmission 
Service  is  for  the  receipt  of  capacity  and 
energy  at  designated  Point(s)  of  Receipt 
and  the  transmission  of  such  capacity 
and  energy  to  designated  Point(s)  of 
Delivery. 

13    Nature  of  Firm  Point-To-Point 
Tmnsmission  Service 

13.1  Term:  The  minimum  term  of 
Finn  Point-To-Point  Transmission 
Service  shall  be  one  day  and  the 
maximum  term  shall  be  specified  in  the 
Service  Agreement. 

13.2  Reservation  Priority:  Long-Term 
Firm  Point-To-Point  Transmission 
Service  shall  be  available  on  a  first- 
come,  first-served  basis  i.e.,  in  the 
chronological  sequence  in  which  each 
Transmission  Customer  reserved 
service.  Reservations  for  Short-Term 
Firm  Point-To-Point  Transmission 
Service  will  be  conditional  based  upon 
the  length  of  the  requested  transaction. 
If  the  Transmission  System  becomes 
oversubscribed,  requests  for  longer  term 
service  may  preempt  requests  for  shorter 
term  service  up  to  the  following 
deadlines;  one  day  before  the 
commencement  of  daily  service,  one 
week  before  the  commencement  of 
weekly  service,  and  one  month  before 


the  commencement  of  monthly  service. 
Before  the  conditional  reservation 
deadline,  if  available  transmission 
capability  is  insufficient  to  satisfy  all 
Applications,  an  Eligible  Customer  with 
a  reservation  for  shorter  term  service  has 
the  right  of  first  refusal  to  match  any 
longer  term  reservation  before  losing  its 
reservation  priority.  A  longer  term 
competing  request  for  Short-Term  Firm 
Point-To-Point  Transmission  Service 
will  be  granted  if  the  Eligible  Customer 
with  the  right  of  first  refusal  does  not 
agree  to  match  the  competing  request 
within  24  hours  (or  earner  if  necessary 
to  comply  with  the  scheduling 
deadlines  provided  in  Section  13.8) 
from  being  notified  by  the  Transmission 
Provider  of  a  longer-term  competing 
request  for  Short-Term  Firm  Point-To- 
Point  Transmission  Service.  After  the 
conditional  reservation  deadline, 
service  will  commence  pursuant  to  the 
terms  of  Part  II  of  the  Tariff.  Firm  Point- 
To-Point  Transmission  Service  will 
always  have  a  reservation  priority  over 
Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  All  Long-Term 
Firm  Point-To-Point  Transmission 
Service  will  have  equal  reservation 
priority  with  Native  Load  Customers 
and  Network  Customers.  Reservation 
priorities  for  existing  firm  service 
customers  are  provided  in  Section  2.2. 

13.3  Use  of  Firm  Transmission 
Service  by  the  Transmission  Provider: 
The  Transmission  Provider  will  be 
subject  to  the  rates,  terms  and 
conditionsof  Part  D  of  the  Tariff  when 
making  Third-Party  Sales  under 
agreements  executed  on  or  after  March 
9, 1998.  The  Transmission  Provider  will 
maintain  separate  accounting,  pursuant 
to  Section  8,  for  any  use  of  the  Point- 
To-Point  Transmission  Service  to  make 
Third-Party  Sales. 

1 3.4  Service  Agreements:  The 
Transmission  Provider  shall  offer  a 
standard  form  Firm  Point-To-Point 
Transmission  Service  Agreement 
(Attachment  A)  to  an  Eligible  Customer 
when  it  submits  a  Completed  . 
Application  for  Long-Term  Firm  Point- 
To-Point  Transmission  Service.  The 
Transmission  Provider  shall  offer  & 
standard  form  Firm  Point-to-Point 
Transmission  Service  Agreement 
(Attachment  B)  to  an  Eligible  Customer 
when  it  first  submits  a  Completed 
Application  for  Short-Term  Firm  Point- 
To-Point  Transmission  Service  pursuant 
to  the  Tariff. 

13.5  Transmission  Customer 
Obligations  for  Facility  Additions  or 
Redispatch  Costs:  In  cases  where  the 
Transmission  Provider  determines  that 
the  Transmission  System  is  not  capable 
of  providing  Firm  Point-To-Point 
Transmission  Service  without  (1) 


degrading  or  impairing  the  reliability  of 
service  to  Native  Load  Customera. 
Network  Customers,  and  other 
Transmission  Customers  taking  Firm 
Point-To-Point  Transmission  Service,  or 
(2)  interfering  with  the  Transmission 
Provider's  ability  to  meet  prior  firm 
contractual  commitments  to  othera,  the 
Transmission  Provider  will  be  obligated 
to  expand  or  upgrade  its  Transmission 
System  pursuant  to  the  terms  of  Section 
15.4,  and  subject  to  the  Transmission 
Provider's  authority  under  Federal  law 
to  complete  the  expansion  or  upgrade. 
The  Transmission  Customer  must  agree 
to  compensate  the  Transmission 
Provider  in  advance  for  any  necessary 
transmission  facility  additions  pursuant 
to  the  terms  of  Section  27.  To  the  extent 
the  Transmission  Provider  can  relieve 
any  system  constraint  more 
economically  by  redispatching  the 
Transmission  Provider's  resources  than 
through  constructing  Network 
Upgrades,  it  shall  do  so,  provided  that 
the  Eligible  Customer  agrees  to 
compensate  the  Transmission  Provider 
pursuant  to  the  terms  of  Section  27.  Any 
redispatch.  Network  Upgrade  or  Direct 
Assignment  Facilities  costs  to  be 
charged  to  the  Transmission  Customer 
on  an  incremental  basis  under  the  Tariff 
will  be  specified  in  the  Service 
Agreement  or  a  separate  agreement,  as 
appropriate,  prior  to  initiating  service. 

13.6    Curtailment  of  Firm 
Transmission  Service:  In  the  event  that 
a  Curtailment  on  the  Transmission 
Provider's  Transmission  System,  or  a 
portion  thereof,  is  required  to  maintain 
reliable  operation  of  such  system. 
Curtailments  will  be  made  on  a  non- 
discriminatory basis  to  the 
transaction(s)  that  effectively  relieve  the 
constraint  If  multiple  transactions 
require  Curtailment,  to  the  extent 
practicable  and  consistent  with  Good 
Utility  Practice,  the  Transmission 
Provider  will  curtail  service  to  Network 
Customers  and  Transmission  Customers 
taking  Finn  Point-To-Point 
Transmission  Service  on  a  basis 
comparable  to  the  curtailment  of  service 
to  the  Transmission  Provider's  Native 
Load  Customers.  All  Curtaihnents  will 
be  made  on  a  non-discriminatory  basis; 
however,  Non-Firm  Point-To-Point 
Transmission  Service  shall  be 
subordinate  to  Firm  Transmission 
Service.  When  the  Transmission 
Provider  determines  that  em  electrical 
emergency  exists  on  its  Transmission 
System  and  implements  emergency 
procedures  to  Curtail  Firm 
Transmission  Service,  the  Transmission 
Customer  shall  make  the  required 
reductions  upon  request  of  the 
Transmission  Provider.  However,  the 
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Transmission  Piovider  reserves  the  right 
to  Curtail,  in  whole  or  in  part,  any  Firm 
Transmission  Sdsvice  provided  imder 
the  Tariff  when.jli  the  Transmission 
Provider's  sole  diiscretion,  an  emergency 
or  other  imfores«en  condition  impairs  or 
degrades  the  reliability  of  its 
Transmission  System.  The  Transmission 
Provider  will  noUfy  all  affected 
Transmission  Customers  in  a  timely 
manner  of  any  scheduled  Curtailments. 

13.7    ClassifiaMion  of  Firm 
Tmnsmission  Se  tyice:  (a)  The 
Transmission  Cu  ^omer  taking  Firm 
Point-To-Point  Transmission  Service 
may  (1)  change  iU  Receipt  and  Delivery 
Points  to  obtain  service  on  a  non-firm 
basis  consistent  ^th  the  terms  of 
Section  22.1  or  (2)  request  a 
modification  of  tw  Points  of  Receipt  or 
Delivery  on  a  firmi  basis  pursuant  to  the 
terms  of  Section  22.2. 

(b)  The  Transmission  Customer  may 
purchase  transmission  service  to  make 
sales  of  capacity  Mid  energy  from 
multiple  generati^  units  that  are  on  the 
Transmission  Provider's  Transmission 
System.  For  such;i  purchase  of 
transmission  service,  the  resources  will 
be  designated  as  multiple  Points  of 
Receipt,  unless  tl^^  multiple  generating 
units  are  at  the  sathe  generating  plant  in 
which  case  the  units  would  be  treated 
as  a  single  Point  Of  Receipt. 

(c)  The  Transmission  Provider  shall 
provide  firm  deliveries  of  capacity  and 
energy  from  the  PWint(s)  of  Receipt  to 
the  Point(s)  of  Delivery.  Each  Point  of 
Receipt  at  which  firm  transmission 
capacity  is  reserved  by  the  Transmission 
Customer  shall  bei  $et  forth  in  the  Firm 
Point-To-Point  SefVice  Agreement  for 
Long-Term  Firm  "T^smission  Service 
along  with  a  corre|s|ponding  capacity 
reservation  associated  with  each  Point 
of  Receipt.  Points  ^f  Receipt  and 
corresponding  capacity  reservations 
shall  be  as  mutuaf^  agreed  upon  by  the 
Parties  for  Short-'li0rm  Firm 
Tr^smission.  Eac^  Point  of  Delivery  at 
which  firm  transmission  capacity  is 
reserved  by  the  Transmission  Customer 
shall  be  set  forth  in  the  Firm  Point-To- 
Point  Service  Agreement  for  Long-Term 
Firm  Transmission  {Service  along  with  a 
corresponding  capiacity  reservation 
associated  with  eafch  Point  of  Delivery. 
Points  of  Delivery  Und  corresponding 
capacity  reservations  shall  be  as 
mutually  agreed  upon  by  the  Parties  for 
Short-Term  Firm -Transmission.  The 
greater  of  either  (1)  the  sum  of  the 
capacity  •^servatioWs  at  the  Point(s)  of 
Receipt,  or  (2)  the  iiim  of  the  capacity 
reservations  at  the  Point(s)  of  Delivery 
shall  be  the  Transmission  Customer's 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6,  1998  /  Notices 


495 


The  Transmission  Customer  may  not 
exceed  its  firm  capacity  reserved  at  each 
Point  of  Receipt  and  each  Point  of 
Delivery  except  as  otherwise  specified 
in  Section  22.  The  Transmission 
Provider  shall  specify  the  rate  treatment 
and  all  related  teirns  and  conditions 
applicable  in  the  event  that  a 
Transmission  Customer,  (including 
Third-Party  Sales  by  the  Transmission 
Provider)  exceeds  its  firm  reserved 
capacity  at  any  Point  of  Receipt  or  Point 
of  Delivery. 

13.8    Scheduling  of  Firm  Point-To- 
Point  Trdnsmission  Service:  Schedules 
for  the  Transmission  Customer's  Firm 
Point-To-Point  Transmission  Service 
must  be  submitted  to  the  Transmission 
Provider  no  later  than  2:00  p.m.  of  the 
day  prior  to  commencement  of  such 
service.  Schedules  submitted  after  2:00 
p.m.  will  be  accommodated,  if 
practicable.  Hour-to-hour  schedules  of 
any  capacity  and  energy  that  is  to  be 
delivered  must  be  stated  in  increments 
of  1,000  kW  per  hour.  Transmission 
Customers  within  the  Transmission 
Provider's  service  area  with  multiple 
requests  for  Transmission  Service  at  a 
Point  of  Receipt,  each  of  which  is  under 
1,000  kW  per  hour,  may  consolidate 
their  service  requests  at  a  common  point 
of  receipt  into  units  of  1,000  kW  per 
hour  for  scheduUng  and  billing 
purposes. 

Scheduling  changes  will  be  permitted 
up  to  twenty  (20)  minutes  before  the 
start  of  the  next  clock  hour  provided 
that  the  Delivering  Party  and  Receiving 
Party  also  agree  to  the  schedule 
modification.  The  Transmission 
Provider  will  furnish  to  the  Delivering 
Party's  system  operator,  hour-to-hour 
schedules  equal  to  those  furnished  by 
the  Receiving  Party  (imless  reduced  for 
losses)  and  shall  deliver  the  capacity 
and  energy  provided  by  such  schedules. 
Should  the  Transmission  Customer. 
Delivering  Party  or  Receiving  Party 
revise  or  terminate  any  schedule,  such 
party  shall  immediately  notify  the 
Transmission  Provider,  and  the 
'Transmission  Provider  shall  have  the 
right  to  adjust  accordingly  the  schedule 
for  capacity  and  energy  to  be  received 
and  to  be  delivered. 


1 4    Nature  of  Non-Firm  Point-To-Point 
Transmission  Service 


Reserved  Capacity. 
Customer  will  be  b  i 
Capacity  under  the 


t'he  Transmission 
led  for  its  Reserved 
ierms  of  Schedule  7. 


14.1    Term:  Non-Firm  Point-To-Point 
Transmission  Service  will  be  available 
for  periods  ranging  from  one  (1)  hour  to 
one  (1)  month.  However,  a  Purchaser  of 
Non-Firm  Point-To-Point  Transmission 
Service  will  be  entitled  to  reserve  a 
sequential  term  of  service  (such  as  a 
sequential  monthly  term  without  having 
to  wait  for  the  initial  term  to  expire 
before  requesting  another  monthly  term) 


so  that  the  total  time  period  for  which 
the  reservation  applies  is  greater  than  " 
one  month,  subject  to  the  requirements 
of  Section  18.3. 

14.2    Reservation  Priority:  Non-Firm 
Point-To-Point  Transmission  Service 
shall  be  available  from  transmission 
capability  in  excess  of  that  needed  for 
reliable  service  to  Native  Load 
Customers,  Network  Customers,  and 
other  Transmission  Customers  taking 
Long-Term  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service.  A 
higher  priority  will  be  assigned  to 
reservations  with  a  longer  duration  of 
service.  In  the  event  the  Transmission 
System  is  constrained,  competing 
requests  of  equal  duration  will  be 
prioritized  based  on  the  highest  price 
offered  by  the  Eligible  Customer  for  the 
Transmission  Service.  Eligible 
Customers  that  have  afready  reserved 
shorter  term  service  have  the  right  of 
first  refiisal  to  match  any  longer  term 
reservation  before  being  preempted.  A 
longer  term  competing  request  for  Non- 
Firm  Point-To-Point  Transmission 
Service  will  be  granted  if  the  Eligible 
Customer  with  the  right  of  first  refusal 
does  not  agree  to  match  the  competing 
request:  (a)  hnmediately  for  hourly  Non- 
Firm  Point-To-Point  Transmission 
Service  after  notification  by  the 
Transmission  Provider;  and,  (b)  within 
24  hours  (or  earlier  if  necessary  to 
comply  with  the  scheduling  deadlines 
provided  in  Section  14.6)  for  Non-Firm 
Point-To-Point  Transmission  Service 
other  than  hourly  transactions  after 
notification  by  the  Transmission 
Provider.  Transmission  service  for 
Network  Customers  from  resources 
other  than  designated  Network 
Resources  will  have  a  higher  priority 
than  any  Non-Firm  Point-To-Point 
Transmission  Service.  Non-Firm  Point- 
To-Point  Transmission  Service  over 
secondary  Point(s)  of  Receipt  and 
Point(s)  of  Delivery  will  have  the  lowest 
reservation  priority  under  the  Tariff. 

14.3  Use  of  Non-Firm  Point-To-Point 
Transmission  Senrice  by  the 
Transmission  Provider:  The 
Transmission  Provider  will  be  subject  to 
the  rates,  terms  and  conditions  of  Part 
n  of  the  Tariff  when  making  Third-Party 
Sales  under  agreements  executed  on  or 
after  March  9, 1998.  The  Transmission 
Provider  will  maintain  separate 
accounting,  pursuant  to  Section  8,  for 
any  use  of  Non-Firm  Point-To-Point 
Transmission  Service  to  make  Third- 
Party  Sales. 

14.4  Service  Agreements:  The 
Transmission  Provider  shall  offer  a 
standard  form  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
(Attachment  B)  to  an  Eligible  Customer 
when  it  first  submits  a  Completed 
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Application  for  Non-Firm  Point-To- 
Point  Transmission  Service  pursuant  to 
the  Tariff. 

14.5  Classification  of  Non-Firm 
Point-To-Point  Transmission  Service: 
Non-Firm  Point-To-Point  Transmission 
Service  shall  be  offered  under  terms  and 
conditions  contained  in  Part  II  of  the 
Tariff.  The  Transmission  Provider 
undertakes  no  obligation  under  the 
Tariff  to  plan  its  Transmission  System 
in  order  to  have  sufficient  capacity  for 
Non-Firm  Point-To-Point  Transmission 
Service.  Parties  requesting  Non-Firm 
Point-To-Point  Transmission  Service  for 
the  transmission  of  firm  power  do  so 
with  the  full  realization  that  such 
service  is  subject  to  availability  and  to 
Curtailment  or  Interruption  imder  the 
terms  of  the  Tariff.  The  Transmission 
Provider  shall  specify  the  rate  treatment 
and  aU  related  terms  and  conditions 
applicable  in  the  event  that  a 
Transmission  Customer  (including 
Third-Party  Sales  by  the  Transmission 
Provider)  exceeds  its  non-firm  capacity 
reservation.  Non-Firm  Point-To-Point 
Transmission  Service  shall  include 
transmission  of  energy  on  an  hourly 
basis  and  transmission  of  scheduled 
short-term  capacity  and  energy  on  a 
daily,  weekly  or  monthly  basis,  but  not 
to  exceed  one  month's  reservation  for 
any  one  Application  under  Schedule  8. 

14.6  Scheduling  of  Non-Firm  Point- 
To-Point  Tmnsmission  Service: 
Schedules  for  Non-Firm  Point-To-Point 
Transmission  Service  must  be  submitted 
to  the  Transmission  Provider  no  later 
than  2:00  p.m.  of  the  day  prior  to 
commencement  pf  such  service. 
Schedules  submitted  after  2:00  p.m.  will 
be  accommodated,  if  practicable.  Hour- 
to-hour  schedules  of  energy  that  are  to 
be  delivered  must  be  stated  in 
increments  of  1,000  kW  per  hour. 
Transmission  Customers  within  the 
Transmission  Provider's  service  area 
with  multiple  requests  for  Transmission 
Service  at  a  Point  of  Receipt,  each  of 
which  is  under  1,000  kW  per  hour,  may 
consolidate  their  schedules  at  a 
common  Point  of  Receipt  into  units  of 
1,000  kW  per  hour.  Scheduling  changes 
will  be  permitted  up  to  twenty  (20) 
minutes  before  the  start  of  the  next 
clock  hour  provided  that  the  Delivering 
Party  and  Receiving  Party  also  agree  to 
the  schedule  modiBcation.  The 
Transmission  Provider  will  furnish  to 
the  Delivering  Party's  system  operator, 
hour-to-hour  schedules  equal  to  those 
furnished  by  the  Receiving  Party  (unless 
reduced  for  losses)  and  shall  deliver  the 
capacity  and  energy  provided  by  such 
schedules.  Should  the  Transmission 
Customer,  £)elivering  Party  or  Receiving 
Party  revise  or  terminate  any  schedule, 
such  party  shall  immediately  notify  the 


Transmission  Provider,  and  the 
Transmission  Provider  shall  have  the 
right  to  adjust  accordingly  the  schedule 
for  capacity  and  energy  to  be  received 
and  to  be  delivered. 

14.7    Curtailment  or  Interruption  of 
Service:  The  Transmission  Provider 
reserves  the  right  to  Curtail,  in  whole  or 
in  part.  Non-Firm  Point-To-Point 
Transmission  Service  provided  under 
the  Tariff  for  reliability  reasons  when  an 
emergency  or  other  unforeseen 
condition  threatens  to  impair  or  degrade 
the  reliability  of  its  Transmission 
System.  The  Transmission  Provider 
reserves  the  right  to  Interrupt,  in  whole 
or  in  part,  Non-Firm  Point-To-Point     > 
Transmission  Service  provided  under 
the  Tariff  for  economic  reasons  in  order 
to  accommodate  (1)  a  request  for  Finn 
Transmission  Service,  (2)  a  request  for 
Non-Firm  Point-To-Point  Transmission 
Service  of  greater  duration,  (3)  a  request 
for  Non-Firm  Point-To-Point 
Transmission  Service  of  equal  duration 
with  a  higher  price,  or  (4)  transmission 
service  for  Network  Customers  from 
non-designated  resources.  The 
Transmission  Provider  also  will 
discontinue  or  reduce  service  to  the 
Transmission  Customer  to  the  extent 
that  deliveries  for  transmission  are 
discontinued  or  reduced  at  the  Point(s) 
of  Receipt.  Where  required. 
Curtailments  or  Interruptions  will  be 
made  on  a  non-discriminatory  basis  to 
the  transaction(s)  that  effectively  relieve 
the  constraint;  however,  Non-Firm 
Point-To-Point  Transmission  Service 
shall  be  subordinate  to  Firm 
Transmission  Service.  If  multiple 
transactions  require  Curtailment  or 
Interruption,  to  the  extent  practicable 
and  consistent  with  Good  Utility 
Practice,  Curtailments  or  Interruptions 
will  be  made  to  transactions  of  the 
shortest  term  (e.g.,  hourly  non-firm 
transactions  will  be  Curtailed  or 
Interrupted  before  daily  non-firm 
transactions  and  daily  non-firm 
transactions  will  be  Curtailed  or 
Interrupted  before  weekly  non-firm 
transactions).  Transmission  service  for 
Network  Customers  from  resources 
other  than  designated  Network 
Resources  will  have  a  higher  priority 
than  any  Non-Firm  Point-To-Point 
Transmission  Service  under  the  Tariff. 
Non-Firm  Point-To-Point  Transmission 
Service  over  secondary  Point(s)  of 
Receipt  and  Point(s)  of  Delivery  will 
have  a  lower  priority  than  any  Non-Firm 
Point-To-Point  Transmission  Service 
under  the  Tariff.  The  Transmission 
Provider  will  provide  advance  notice  of 
Curtailment  or  Interruption  where  such 
notice  can  be  provided  consistent  with 
Good  Utility  Practice. 


15    Service  Availability 

15.1  General  Conditions:  The 
Transmission  Provider  will  provide 
Firm  and  Non-Firm  Point-To-Point 
Transmission  Service  over,  on  or  across 
its  Transmission  System  to  any 
Transmission  Customer  that  has  met  the 
requirements  of  Section  16. 

13.2  Determination  of  Available 
Transmission  Capability:  A  description 
of  the  Transmission  Provider's  specific 
methodology  for  assessing  available 
transmission  capability  posted  on  the 
Transmission  Provider's  OASIS  (Section 
4)  is  contained  in  Attachment  C  of  the 
Tariff.  In  the  event  sufficient 
transmission  capability  may  not  exist  to 
accommodate  a  service  request,  the 
Transmission  Provider  will  respond  by 
performing  a  System  Impact  Study.. 

15.3  Initiating  Service  in  the 
Absence  of  an  Executed  Service 
Agreement:  If  the  Transmission  Provider 
and  the  Transmission  Customer 
requesting  Firm  or  Non-Firm  Point-To- 
Point  Transmission  Service  cannot  agree 
on  all  the  terms  and  conditions  of  the 
Point-To-Point  Service  Agreement,  the 
Transmission  Provider  shall  commence 
providing  Transmission  Service  subject 
to  the  Transmission  Customer  agreeing 
to  (i)  compensate  the  Transmission 
Provider  at  the  existing  rate  placed  in 
effect  pursuant  to  Federal  law, 
regulations,  and  policies,  and  (ii) 
comply  with  the  terms  and  conditions 
of  the  Tariff  including  paying  the 
appropriate  processing  fees  in 
accordance  with  the  terms  of  Section 
17.3.  If  the  Transmission  Customer 
caimot  accept  all  of  the  terms  and 
conditions  of  the  offered  Service 
Agreement,  the  Transmission  Customer 
may  request  resolution  of  the 
unacceptable  terms  and  conditions 
imder  Section  12,  Dispute  Resolution 
Procedures,  of  the  Tariff.  Any  changes 
resulting  from  the  dispute  resolution 
procedures  will  be  effective  upon  the 
date  of  initial  service. 

15.4  Obligation  to  Provide 
Transmission  Service  that  Requires 
Expansion  or  Modification  of  the 
Transmission  System:  If  the 
Transmission  Provider  determines  that 
it  cannot  accommodate  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service  because  of 
insufficient  capability  on  its 
Transmission  System,  the  Transmission 
Provider  will  use  due  diligence  to 
expand  or  modify  its  Transmission 
System  to  provide  the  requested  Firm 
Transmission  Service,  provided  the 
Transmission  Customer  agrees  to 
compensate  the  Transmission  Provider 
in  advance  for  such  costs  pursuant  to 
the  terms  of  Section  27.  The 
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Transmission  P  r  ovider  will  conform  to 
Good  Utility  Pr^btice  in  determining  the 
need  for  new  Sapilities  and  in  the  design 
and  construction  of  such  facilities.  The 
obligation  applies  only  to  those  facilities 
that  the  Transmission  Provider  has  the 
right  to  expand  Idr  modify. 

15.5  Defemii  of  Service:  The 
Transmission  Provider  may  defer 
providing  service  until  it  completes 
construction  of  new  transmission 
facilities  or  upgrades  needed  to  provide 
Firm  Point-To-Point  Transmission 
Service  whenevie^  the  Transmission 
Provider  detemiihes  that  providing  the 
lequested  service  would,  without  such 
new  facilities  or  upgrades,  impair  or 
degrade  reliability  to  any  existing  firm 
services.  I  [ 

15.6  Other  tionsmission  Serrice 
Schedules:  Eligible  Customers  receiving 
transmission  service  under  other 
agreements  on  fills  with  the  Commission 
may  continue  to(  receive  transmission 
service  ynder  thjdse  agreements  until 
such  time  as  thofeie  agreements  may  be 
modified'by  the  Commission. 

15.7  Real  Power  Losses:  Real  Power 
Losses  are  associated  with  all 
transmission  serUce.  The  Transmission 
Provider  is  not  obligated  to  provide  Real 
Power  Losses.  T^  Transmission 
Customer  is  respibnsible  for  replacing 
losses  associated  with  all  transmission 
service  as  calculWed  by  the 
Transmission  Provider.  The  applicable 
Real  Power  Loss  Actors  are  specified  in 
the  Transmission  jProvider's  rate 
schedule  for  transmission  service,  and 
may  be  adjusted,  from  time  to  time,  in 
accordance  with  jthe  results  of  periodic 
studies.  ! 


16    Transmissidn  Customer 
Responsibilities 

16.1    Conditions  Required  of 
Transmission  Customers:  Point-To- 
Point  Transmissiiita  Service  shall  be 
provided  by  the  Tjansmission  Provider 
only  if  the  follow^g  conditions  are 
satisfied  by  the  liansmission  Customer: 

a.  The  Transmission  Customer  has 
pending  a  Completed  Apphcation  for 
service;  j 

b.  The  TFansmijsBion  Customer  meets 
the  creditworthiniElss  criteria  set  forth  in 
Section  11; 

c.  The  Transmi^on  Customer  will 
have  arrangements  in  place  for  any 
other  transmission  service  necessary  to 
efiiact  the  delivery  from  the  generating 
source  to  the  Trar  i  mission  Provider 
prior  to  the  time  s  e  ndce  under  Part  n  of 


the  Tariff  conunei  n  »s; 

d.  The  TransmL  s  lion  Customer  agrees 
to  pay  for  any  flacil  ties  constructed  and 


chargeable  to  sucl  I 


Customer  under  P  a  rt  II  of  the  Tariff, 
whether  or  not  th<  i  Transmission 


Transmission 


Customer  takes  service  for  the  full  term 
of  its  reservation:  and 

e.  The  Transmission  Customer  has 
executed  a  Point-To-Point  Service 
Agreement  or  has  agreed  to  receive 
service  pursuant  to  Section  15.3. 

16.2    Transmission  Customer 
Responsibility  for  Third-Party 
Arrangements:  Any  scheduling 
arrangements  that  may  be  required  by 
other  electric  systems  shall  be  the 
responsibility  of  the  Transmission 
Customer  requesting  service.  The 
Transmission  Customer  shall  provide, 
unless  waived  by  the  Transmission 
Provider,  notification  to  the 
Transmission  Provider  identifying  such 
systems  and  authorizing  them  to 
schedule  the  capacity  and  energy  to  be 
transmitted  by  the  Transmission 
Provider  pursuant  to  Part  II  of  the  Tariff 
on  behalf  of  the  Receiving  Party  at  the 
Point  of  Delivery  or  the  OeUvering  Party 
at  the  Point  of  Receipt.  However,  the 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the         * 
Transmission  Customer  in  making  such 
arrangements,  including,  without 
limitation,  providing  any  information  or 
data  required  by  such  other  electric 
system  pursuant  to  Good  Utility 
Practice. 

17   Procedures  for  Arranging  Firm- 
Point-To-Point  Transmission  Service 

17.1    Application:  A  request  for  Firm 
Point-To-Point  Transmission  Service  for 
periods  of  one  year  or  longer  must 
contain  a  written  Application  to 
Administrator,  Southwestern  Power 
Administration,  One  West  Third  Street, 
Suite  1400.  Tulsa.  Oklahoma  74103.  at 
least  sixty  (60)  days  in  advance  of  the 
calendar  month  in  which  service  is  to 
commence.  The  Transmission  Provider 
will  consider  requests  for  such  firm 
service  on  shorter  notice  when  feasible. 
Requests  for  firm  service  for  periods  of 
less  than  one  year  shall  be  subject  to 
expedited  procedures  that  shall  be 
negotiated  between  the  Parties  within 
the  time  constraints  provided  in  Section 
17.5.  All  Finn  Point-To-Point 
Transmission  Service  requests  should 
be  submitted  by  entering  the 
information  listed  below  on  the 
Transmission  Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed 
Application  may  be  submitted  by  (i) 
transmitting  the  required  information  to 
the  Transmission  Provider  by  telefax,  or 
(ii)  providing  the  information  by 
telephone  over  the  Transmission 
Provider's  time-recorded  telephone  line. 
Each  of  these  methods  will  provide  a 
time-stamped  record  for  establishing  the 
priority  of  the  Application. 


17.2Completed  Application:  A 
Completed  Application  shall  provide  all 
of  the  information  included  in  18  CFR 
2.20  including  but  not  limited  to  the 
following: 

(ij  The  identity,  address,  telephone 
number  and  facsimile  number  of  the 
entity  requesting  service; 

(iij  A  statement  that  the  entity 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  the  Tariff: 

(iii)  The  location  of  the  Point(s)  of 
Receipt  and  Point(s)  of  Delivery  and  the 
identities  of  the  Delivering  Parties  and 
the  Receiving  Parties; 

(iv)  The  location  of  the  generating 
facility(ies)  supplying  the  capacity  and 
energy  and  the  location  of  the  load 
ultimately  served  by  the  capacity  and 
enei^  transmitted.  The  Transmission 
Provider  will  treat  this  information  as 
confidential  except  to  the  extent  that 
disclosure  of  this  information  is 
required  by  the  Tariff,  by  Federal  law. 
by  regulatory  or  judicial  order,  for 
reliability  purposes  pursuant  to  Good 
Utility  Practice  or  pursuant  to  RTG 
transmission  information  sharing 
agreements.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standards  of  conduct  contained 
in  Part  37  of  the  Commission's 
reffulations; 

(v)  A  description  of  the  supply 
characteristics  of  the  capacity  and 
energy  to  be  delivered; 

(vi)  An  estimate  of  the  capacity  and 
energy  expected  to  be  delivered  to  the 
Receiving  Party; 

(vii)  The  Service  Commencement  Date 
and  the  term  of  the  requested 
Transmission  Service;  and 

(viii)  The  transmission  capacity 
requested  for  each  Point  of  Receipt  and 
each  Point  of  Delivery  on  the 
Transmission  Provider's  Transmission 
System;  customers  may  combine  their 
requests  for  service  in  order  to  satisfy 
the  minimum  transmission  capacity 
requirement. 

The  Transmission  Provider  shall  treat 
this  information  consistent  with  the 
standards  of  conduct  contained  in  Part 
37  of  the  Commission's  regulations. 

1 7.3  Processing  Fee:  A  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service  also  shall  include 
a  nonrefundable  processing  fee  of  $300 
for  all  requests  for  Firm  Transmission 
Service  of  one  year  or  longer.  This  fee 
does  not  apply  to  costs  to  complete 
System  Impact  Studies  or  FaciUty 
Studies  or  to  add  new  facilities. 

1 7.4  Notice  of  Deficient  Application: 
If  an  Application  fails  to  meet  the 
requirements  of  the  Tariff,  the 
Transmission  Provider  shall  notify  the 
entity  requesting  service  within  fifteen 
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(15)  days  of  receipt  of  the  reasons  for 
such  failure.  The  Transmission  Provider 
will  attempt  to  remedy  minor 
deHciencies  in  the  Application  through 
informal  conununications  with  the 
EUgible  Customer.  If  such  eHbrts  are  - 
unsuccessful,  the  Transmission  Provider 
shall  return  the  Application.  Upon 
receipt  of  a  new  or  revised  Application 
that  hilly  complies  with  the 
requirements  of  Part  n  of  the  Tariff,  the 
Eligible  Customer  shall  be  assigned  a 
new  priority  consistent  With  the  date  of 
the  new  or  revised  Application. 

17.5  Response  to  a  Completed 
Application:  Following  receipt  of  a 
Completed  AppUcation  for  Firm  Point- 
To-Point  Transmission  Service,  the 
Transmission  Provider  shall  make  a 
determination  of  available  transmission 
capability  as  required  in  Section  15.2. 
The  Transmission  Provider  shall  notify 
the  Eligible  Customer  as  soon  as 
practicable,  but  not  later  than  thirty  (30) 
days  after  the  date  of  receipt  of  a 
Completed  Application  either  (i)  if  it 
will  be  able  to  provide  service  without 
performing  a  System  Impact  Study  or 
(iij  if  such  a  study  is  needed  to  evaluate 
the  impact  of  the  Application  pursuant 
to  Section  19.1.  Responses  by  the 
Transmission  Provider  must  be  made  as 
soon  as  practicable  to  aH  completed 
applications  (including  applications  by 
its  own  merchant  function)  and  the 
timing  of  such  responses  must  be  made 
on  a.non-discriminatory  basis. 

17.6  Execution  of  a  Service 
Agreement:  Whenever  the  Transmission 
Provider  determines  that  a  System 
Impact  Study  is  not  required  and  that 
the  service  can  be  provided,  it  shall 
notify  the  Eligible  Customer  as  soon  as 
practicable  but  no  later  than  thirty  (30)    ■ 
days  after  receipt  of  the  Completed 
Application.  Where  a  System  Impact 
Study  is  required,  the  provisions  of 
Section  19  will  govern  the  execution  of 

a  Service  Agreement.  Failure  of  an 
EUgible  Customer  to  execute  and  return 
the  Service  Agreement  or  request 
service  without  an  executed  service 
agreement  pursuant  to  Section  15.3 
within  fifteen  (15)  days  after  it  is 
tendered  by  the  Transmission  Provider 
will  be  deemed  a  withdrawal  and 
termination  of  the  Application.  Nothing 
herein  limits  the  right  of  an  Eligible 
Customer  to  file  another  Application 
after  such  withdrawal  and  termination. 

1 7. 7  Extensions  for  Commencement 
of  Service:  The  Transmission  Customer 
can  obtain  up  to  five  (5)  one-year 
extensions  for  the  commencement  of 
service.  The  Transmission  Customer 
may  postpone  service  by  paying  a  non- 
refundable annual  reservation  fee  equal 
to  one-month's  charge  for  Firm 
Transmission  Service  for  each  year  or 


firaction  thereof.  If  during  any  extension 
for  the  commencement  of  service  an 
Eligible  Customer  submits  a  Completed 
Application  for  Firm  Transmission 
Service,  and  such  request  can  be 
satisfied  only  by  releasing  all  or  part  of 
the  Transmission  Customer's  Reserved 
Capacity,  the  original  Reserved  Capacity 
will  be  released  unless  the  following 
condition  is  satisfied.  Within  thirty  (30) 
days,  the  original  Transmission 
Customer  agrees  to  pay  the  Firm  Point- 
To-Point  transmission  rate  for  its 
Reserved  Capacity  concurrent  with  the 
new  Service  Commencement  Date.  In 
the  event  the  Transmission  Customer 
elects  to  release  the  Reserved  Capacity, 
the  reservation  fees  or  portions  thereof 
previously  paid  will  be  forfeited. 

1 8    Procedures  for  Arranging  Non-Firm 
Point-To-Point  Transmission  Service 

18.1  Application :  Eligible  Customers 
seeking  Non-Firm  Point-To-Point 
Transmission  Service  must  submit  a 
Completed  AppUcation  to  the 
Transmission  Provider.  Applications 
should  be  submitted  by  entering  the 
information  listed  below  on  the 
Transmission  Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed 
Application  may  be  submitted  by  (i) 
transmitting  the  required  information  to 
the  Transmission  Provider  by  telefax,  or 
(ii)  providing  the  information  by 
telephone  over  the  Transmission 
Provider's  time-recorded  telephone  line. 
Each  of  these  methods  will  provide  a 
time-stamped  record  for  establishing  the 
service  priority  of  the  Application. 

18.2  Completed  Application:  A 
Completed  AppUcation  shall  provide  all 
of  the  information  included  in  18  CFR 
2.20  including  but  not  Umited  to  the 
following: 

(i)  The  identity,  address,  telephone 
number  and  facsimile  number  of  the 
entity  requesting  service; 

(ii)  A  statement  that  the  entity 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  the  Tariff; 

(iii)  The  Point(s)  of  Receipt  and  the 
Point(s)  of  DeUvery; 

(iv)  "The  maximum  amount  of  capacity 
requested  at  each  Point  of  Receipt  and 
Point  of  DeUvery;  and 

(v)  The  proposed  dates  and  hours  for 
initiating  and  terminating  transmission 
service  hereunder. 

In  addition  to  the  information 
specified  above,  when  required  to 
properly  evaluate  system  conditions,  the 
Transmission  Provider  also  may  ask  the 
Transmission  Customer  to  provide  the 
following: 

(vi)  The  electrical  location  of  the 
initial  source  of  the  power  to  be 


transmitted  pursuant  to  the 
Transmission  Customer's  request  for 
service; 

(vii)  'The  electrical  location  of  the 
ultimate  load. 

The  Transmission  Provider  vdll  treat 
this  information  in  (vi)  and  (vii)  as 
confidential  at  the  request  of  the 
Transmission  Customer  except  to  the 
extent  that  disclosure  of  this 
information  is  required  by  this  Tariff,  by 
Federal  law,  by  regulatory  or  judicial 
order,  for  reUability  purposes  pursuant 
to  Good  UtiUty  Practice,  or  pursuant  to 
RTG  transmission  information  sharing 
agreements.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standards  of  conduct  c(Mitained 
in  Part  37  of  the  Commission's 
regulations. 

18.3  Reservation  of  Non-Firm  Point- 
To-Point  Transmission  Service: 
Requests  for  monthly  service  shall  be 
submitted  no  earUer  than  sixty  (60)  days 
before  service  is  to  commence;  requests 
for  weekly  service  shall  be  submitted  no 
earUer  than  fourteen  (14)  days  before 
service  is  to  commence;  requests  for 
daily  service  shall  be  submitted  no 
earlier  than  two  (2)  days  before  service 
is  to  commence;  and  requests  for  hourly 
service  shall  be  submitted  no  earlier 
than  noon  the  day  before  service  is  to 
commence.  Requests  for  service 
received  later  than  2:00  p.m.  prior  to  the 
day  service  is  scheduled  to  commence 
will  be  accommodated  if  practicable. 

18.4  Determination  of  Available 
Transmission  Capability:  Following 
receipt  of  a  tendered  schedule  the 
Transmission  Provider  will  make  a 
determination  on  a  non-discriminatory 
basis  of  available  transmission 
capability  pursuant  to  Section  15.2. 
Such  determination  shall  be  made  as 
soon  as  reasonably  practicable  after 
receipt,  but  not  later  than  the  foUowing 
time  periods  for  the  following  terms  of 
service:  (i)  thirty  (30)  minutes  for  hourly 
service,  (ii)  thirty  (30)  minutes  for  daily 
service,  (iii)  four  (4)  hours  for  weekly 
service,  and  (iv)  two  (2)  days  for    . 
monthly  service. 

1 9    Additional  Study  Procedures  for 
Firm  Point-to-Point  Transmission 
Service  Requests 

19.1    Notice  of  Need  for  Systein 
Impact  Study:  After  receiving  a  request 
for  service,  the  Transmission  Provider 
shall  determine  on  a  non-discriminatory 
basis  whether  a  System  Impact  Study  is 
needed.  A  description  of  the 
Transmission  .Provider's  methodology 
for  completing  A  System  Impact  Study  is 
provided  in  Attachment  D.  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Study  is  necessary  to 
accommodate  the  requested  service,  it 
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shall  so  inform  thf  Eligible  Customer,  as 
soon  as  practicalw0.  In  such  cases,  the 
Transmission  Prbjider  shall  within 
thirty  (30)  days  oflreceipt  of  a 
Completed  Application ,  tender  a  System 
Impact  Study  Agtiement  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds^to  the^Transmission 
Provider  for  perfb^ing  the  required 
System  Impact  Stiidy.  For  a  service 
request  to  remain  a  Completed 
Application,  the  Eligible  Customer  shall 
execute  the  Systeni  Impact  Study 
Agreement  and  return  it  to  the 
Transmission  Prch  ider  within  fifteen 
(15)  days.  If  the  EJl  igible  Customer  elects 
not  to  execute  the  jSystem  Impact  Study 
lication  shall  be 


Agreement,  its  a_ 
deemed  withdraw 
19.2    System 
Agreement  and 


fpact  Study 
npensation:  (i)  The 
System  Impact  Stk^dy  Agreement  will 
clearly  specify  thfe'Transmission 
Provider's  estimate  of  the  actual  cost, 
and  time  for  completion  of  the  System 
Impact  Study.  Thb^  charge  will  not 
exceed  the  actual  cost  of  the  study.  In 
performing  the  SVftem  Impact  Study, 
the  Transmissionlprovider  shall  rely,  to 
the  extent  reasonably  practicable,  on 
existing  transmission  planning  studies. 
The  Eligible  Custoiner  will  not  be 
assessed  a  charge  (pt  such  existing 
studies;  however,  |he  Eligible  Customer 
will  be  responsible  for  charges 
associated  with  any  modifications  to 
existing  planning; studies  that  are 
reasonably  necessary  to  evaluate  the 
impact  of  the  Eligi|>le  Customer's 
request  for  servic^  bn  the  Transmission 
System.  1 1 

(ii)  If,  in  responjse  to  muhiple  Eligible 
Customers  requesting  service  in  relation 
to  the  same  competitive  solicitation,  a 
single  System  Imjl^ct  Study  is  sufficient 
for  the  Transmissidn  Provider  to 
accommodate  the  requests  for  service, 
the  costs  of  that  study  shall  be  pro-rated 
among  the  Eligible  Customers. 

(iii)  For  System  Impact  Studies  that 
the  Transmission  Provider  conducts  on 
its  own  behalf,  the  Transmission 
Provider  shall  record  the  cost  of  the 
System  Impact  Studies  pursuant  to 
Section  8. 

19.3    System  Irhpact  Study 
Procedures:  Upon  receipt  of  an  executed 
System  Impact  Study  Agreement,  the 
Transmission  Provider  will  use  due 
diligence  to  complete  the  required 
System  Impact  Study  within  a  sixty  (60) 
day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints 
and  redispatch  options,  additional 
Direct  Assignment  Facilities  or  Network 
Upgrades  required  to  provide  the 
requested  service.  In  the  event  that  the 
Transmission  Pro^  ider  is  unable  to 
complete  the  requ  i(ed  System  Impact 


Study  within  such  time  period,  it  shall 
so  notify  the  Eligible  Customer  and 
provide  aii  estimated  completion  date 
along  with  an  explanation  of  the  reasons 
why  additional  time  is  required  to 
complete  the  required  studies.  A  copy  of 
the  completed  System  Impact  Study  and 
related  work  papers  shall  be  made 
available  to  the  EUgible  Customer.  The 
Transmission  Provider  will  use  the 
same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing 
studies  for  itself.  The  Transmi&pion 
Provider  shall  notify  the  Eligible 
Customer  immediately  upon  completion 
of  the  System  Impact  Study  if  the 
Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request 
for  service  or  that  no  costs  are  likely  to 
be  incurred  for  new  transmission 
facilities  or  upgrades.  In  order  for  a 
request  to  remain  a  Completed 
Application,  writhin  fifteen  (15)  days  of 
completion  of  the  System  Iinpact  Study 
the  Eligible  Customer  must  execute  a 
Service  Agreement  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  15.3,  or  the 
Application  shall  be  deemed  terminated 
and  withdrawn. 

19.4    Facilities  Study  Procedures.  If  a 
System  Impact  Study  indicates  that 
additions  or  upgrades  to  the 
Transmission  System  are  needed  to 
supply  the  Eligible  Customer's  service 
request,  the  Transmission  Provider, 
within  thirty  (30)  days  of  the 
completion  of  the  System  hnpact  Study, 
shall  tender  to  the  Eligible  Customer  a 
Facilities  Study  Agreement  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  performing  the  required 
Facilities  Study.  For  a  service  request  to 
remain  a  Completed  Application,  the 
Eligible  Customer  shall  execute  the 
Facilities  Study  Agreement  and  return  it 
to  the  Transmission  Provider  vnthin 
fifteen  (15)  days.  If  the  Eligible 
Customer  elects  not  to  execute  the 
Facilities  Study  Agreement,  its 
application  shall  be  deemed  withdrawn. 
Upon  receipt  of  an  executed  Facilities 
Study  Agreement,  the  Transmission 
Provider  will  use  due  diligence  to 
complete  the  required  Facilities  Study 
within  a  sixty  (60)  day  period.  If  the 
Transmission  Provider  is  unable  to 
complete  the  Facilities  Study  in  the 
allotted  time  period,  the  Transmission 
Provider  shall  notify  the  Transmission 
Customer  and  provide  an  estimate  of  the 
time  needed  to  reach  a  final 
determination  along  with  an 
explanation  of  the  reasons  that 
additional  time  is  required  to  complete 
the  study.  When  completed,  the 


FaciUties  Study  will  include  a  good 
faith  estimate  of  (i)  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to 
the  Transmission  Customer,  (ii)  the 
Transmission  Customer's  appropriate 
share  of  the  cost  of  any  required 
Network  Upgrades  as  determined 
pursuant  to  the  provisions  of  Part  11  of 
the  Tariff,  and  (iii)  the  time  required  to 
complete  such  construction  and  initiate 
the  requested  service.  The  Transmission 
Customer  shall  pay  the  Transmission 
Provider,  in  advance,  the  Transmission 
Customer's  share  of  the  costs  of  new 
facilities  or  upgrades.  The  Transmission 
Customer  shall  have  thirty  (30)  days  to 
execute  a  construction  agreement  and  a 
Service  Agreement  and  to  provide  the 
advance  payment  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  15.3,  and  pay  the 
Transmission  Customer's  share  of  the 
costs,  or  the  request  will  no  longer  be 
a  Completed  Application  and  shall  be 
deemed  terminated  and  withdrawn. 
Any  advance  payment  made  by  the 
Transmission  Customer  which  is  in 
excess  of  the  costs  incurred  by  the 
Transmission  Provider  shall  be 
refunded. 

19.5  Facilities  Study  Modifications. 
Any  change  in  design  arising  from 
inability  to  site  or  construct  facihties  as 
proposed  will  require  development  of  a 
revised  good  faith  estimate.  New  good 
faith  estimates  also  will  be  required  in 
the  event  of  new  statutory  or  regulatory 
requirements  that  are  effective  before 
the  completion  of  construction  or  other 
circumstances  beyond  the  control  of  the 
Transmission  Provider  that  significantly 
affect  the  final  cost  of  new  facilities  or 
upgrades  to  be  charged  to  the 
Transmission  Customer  pursuant  to  the 
provisions  of  Part  n  of  the  Tariff. 

19.6  Due  Diligence  in  Completing 
New  Facilities.  The  Transmission 
Provider  shall  use  due  diligence  to  add 
necessary  facilities  or  upgrade  its 
Transmission  System  within  a 
reasonable  time.  The  Transmission 
Provider  will  not  upgrade  its  existing  or 
planned  Transmission  System  in  order 
to  provide  the  requested  Firm  Point-To- 
Point  Transmission  Service  if  doing  so 
would  impair  system  reliability  or 
otherwise  impair  or  degrade  existing 
firm  service. 

19.7  Partial  Interim  Service.  If  the 
Transmission  Provider  determines  that 
it  will  not  have  adequate  transmission 
capability  to  satisfy  the  full  amount  of 

a  Completed  Application  for  Firm  Point- 
To-Point  Transmission  Service,  the 
Transmission  Provider  nonetheless  shall 
be  obligated  to  offer  and  provide  the 
portion  of  the  requested  Firm  Point-To- 
Point  Transmission  Service  that  can  be 
accommodated  without  addition  of  any 
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facilities  and  through  redispatch. 
However,  the  Transmission  Provider 
shall  not  be  obligated  to  provide  the 
incremental  amount  of  requested  Finn 
Point-To-Point  Transmission  Service 
that  requires  the  addition  of  facilities  or 
upgrades  to  the  Transmission  System 
until  such  facilities  or  upgrades  have 
been  placed  in  service. 

1 9.8    Expedited  Procedures  for  New 
Facilities.  In  lieu  of  the  procedures  set 
forth  above,  the  Eligible  Customer  shall 
have  the  option  to  expedite  the  process 
by  requesting  the  Transmission  Provider 
to  tender  at  one  time,  together  with  the 
results  of  required  studies,  an 
"Expedited  Service  Agreement" 
pursuant  to  which  the  Eligible  Customer 
would  agree  to  compensate  the ' 
Transmission  Provider  in  advance  for 
all  costs  incvirred  pursuant  to  the  terms 
of  the  Tariff.  In  order  to  exercise  this 
option,  the  Eligible  Customer  shall 
request  in  writing  an  expedited  Service 
Agreement  covering  all  of  the  aboTe- 
spediied  items  within  thirty  (30)  days 
of  receiving  the  results  of  the  System 
Impact  Study  identifying  needed  facility 
additions  or  upgrades  or  costs  incurred 
in  providing  the  requested  service. 
While  the  Transmission  Provider  agrees 
to  provide  the  Eligible  Customer  with  its 
best  estimate  of  the  new  facility  costs 
and  other  charges  that  may  be  incurred, 
such  estimate  shall  not  be  binding  and 
the  Eligible  Customer  must  agree  in 
writing  to  compensate  the  Transmission 
Provider  in  advance  for  all  costs 
incurred  pursuant  to  the  provisions  of 
the  Tariff.  The  Eligible  Customer  shall 
execute  and  return  such  an  Expedited 
Service  Agreement  within  fifteen  (15) 
days  of  its  receipt  or  the  Eligible 
Customer's  request  for  service  will  cease 
to  be  a  Completed  Apphcation  and  will 
be  deemed  terminated  and  withdrawn. 

20    Procedures  if  the  Transmission 
Provider  is  Unable  to  Complete  New 
Transmission  Facilities  for  Firm  Point- 
To-Point  Transmission  Service 

20.1    Delays  in  Construction  of  New 
Facilities:  If  any  event  occurs  that  will 
materially  affect  the  time  for  completion 
of  new  facilities,  or  the  ability  to 
complete  them,  the  Transmission 
Provider  shall  promptly  notify  the 
Transmission  Customer.  In  such 
circumstances,  the  Transmission" 
Provider  shall,  within  thirty  (30)  days  of 
notifying  the  Transmission  Customer  of 
such  delays,  convene  a  technical 
meeting  with  the  Transmission 
Customer  to  evaluate  the  alternatives 
available  to  the  Transmission  Customer. 
The  Transmission  Provider  also  shall 
make  available  to  the  Transmission 
Customer  studies  and  work  papers 
related  to  the  delay,  including  all 


information  that  is  in  the  possession  of 
the  Transmission  Provider  that  is 
reasonably  needed  by  the  Transmission 
Customer  to  evaluate  any  alternatives. 

20.2  Ahematives  to  the  Original 
Facility  Additions:  When  the  review 
process  of  Section  20.1  determines  that 
one  or  more  ahematives  exist  to  the 
originally  planned  construction  project, 
the  Transmission  Provider  shall  present 
such  alternatives  for  consideration  by 
the  Transmission  Customer.  If,  upon 
review  of  any  alternatives,  the 
Transmission  Customer  desires  to 
maintain  its  Completed  Application 
subject  to  construction  of  the  alternative 
facilities,  it  may  request  the 
Transmission  Provider  to  submit  a 
revised  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service.  If 
the  alternative  approach  solely  involves 
Non-Firm  Point-To-Point  Transmission 
Service,  the  Transmission  Provider  shall 
promptly  tender  a  Service  Agreement 
for  Non-Firm  Point-To-Point 
Transmission  Service  providing  for  the 
service.  In  the  event  the  Transmission 
Provider  concludes  that  no  reasonable 
alternative  exists  and  the  Transmission 
Customer  disagrees,  the  Transmission 
Customer  may  seek  relief  under  the 
dispute  resolution  procedures  pursuant 
to  Section  12  or  it  may  refer  the  dispute 
to  the  Commission  for  resolution. 

20.3  Refund  Obhgation  for 
Unfinished  Facility  Additions:  If  the 
Transmission  Provider  and  the 
Transmission  Customer  mutually  agree 
that  no  other  reasonable  alternatives 
exist  and  the  requested  service  cannot 
be  provided  out  of  existing  capabiHty 
under  the  conditions  of  Part  II  of  the 
Tariff,  the  obligation  to  provide  the 
requested  Firm  Point-To-Point 
Transmission  Service  shall  terminate 
and  any  advance  payment  made  by  the 
Transmission  Customer  that  is  in  excess 
of  the  costs  incurred  by  the 
Transmission  Provider  through  the  time 
construction  was  suspended  shall  be 
retiuned.  However,  the  Transmission 
Customer  shall  be  responsible  for  all 
prudently  incurred  costs  by  the 
Transmission  Provider  through  the  time 
construction  was  suspended.  * 

21    Provisions  Relating  to  Transmission 
Construction  and  Services  on  the 
Systems  of  Other  Utilities 

21.1    Responsibility  for  Third-Party 
System  Additions:  The  Transmission 
Provider  shall  not  be  responsible  for 
making  arrangements  for  any  necessary 
engineering,  permitting,  and 
construction  of  transmission  or 
distribution  facilities  on  the  system(s)  of 
any  other  entity  or  for  obtaining  any 
regulatory  approval  for  such  facilities. 
The  Transmission  Provider  will 


undertake  reasonable  efforts  to  assist  the 
Transmission  Customer  in  obtaining 
such  arrangements,  including,  without 
limitation,  providing  any  information  or 
data  required  by  such  other  electric 
system  pursuant  to  Good  Utility  ^ 
•  Practice. 

21.2    Coordination  of  Third-Party 
System  Additions:ia  drciunstances 
where  the  need  for  transmission 
facilities  or  upgrades  is  identified 
pursuant  to  the  provisions  of  Part  II  of 
the  Tariff,  and  if  such  upgrades  further 
require  the  addition  of  trsmsmission 
facilities  on  other  systems,  the 
Transmission  Provider  shall  have  the 
right  to  coordinate  construction  on  its 
own  system  with  the  construction 
required  by  others.  The  Transmission 
Provider,  after  consultation  with  the 
Transmission  Customer  and 
representatives  cf  such  other  systems, 
may  defer  construction  of  its  new 
transmission  facilities  if  the  new 
transmission  facilities  on  another 
system  cannot  be  completed  in  a  timely 
manner.  The  Transmission  Provider 
shall  notify  the  Transmission  Customer 
in  writing  of  the  basis  for  any  decision 
to  defer  construction  and  the  specific 
problems  which  must  be  resolved  before 
it  will  initiate  or  resiune  construction  of 
new  facilities. 

Within  sixty  (60)  days  of  receiving 
written  notification  by  the  Transmission 
Provider  of  its  intent  to  defer 
construction  pursuant  to  this  section, 
the  Transmission  Customer  may 
challenge  the  decision  in  accordance 
with  the  dispute  resolution  procediures 
piursuant  to  Section  12  or  it  may  refer 
the  plispute  to  the  Commission  for 
resolution. 

22    Changes  in  Service  Specifications 

22.1    Modifications  On  a  Non-Firm 
Basis:  The  Transmission  Customer 
taking  Firm  Point-To-Point 
Transmission  Service  may  request  the 
Transmission  Provider  to  provide 
transmission  service  on  a  non-firm  basis 
over  Receipt  and  Delivery  Points  other 
than  those  specified  in  the  Service 
Agreement  ("Secondary  Receipt  and 
Delivery  Points"),  in  amoimts  not  to 
exceed  its  firm  capacity  reservation, 
without  incurring  an  additional  Non- 
Firm  Point-To-Point  Transmission 
Service  charge  or  executing  a  new 
Service  Agreement,  subject  to  the 
following  conditions. 

(a)  Service  provided  over  Secondary 
Receipt  and  Delivery  Points  will  be  non- 
firm  only,  on  an  as-available  basis,  and 
will  not  displace  any  firm  or  non-firm 
service  reserved  or  scheduled  by  third- 
parties  under  the  Tariff  or  by  the 
Transmission  Provider  on  behalf  of  its 
Native  Load  Customers. 
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(b)  The  sum  ofjall  Finn  and  non-finn 
Point-To-Point  Tiransmission  Service 
provided  to  the  Transmission  Customer 
at  any  time  pursuant  to  this  section 
shall  not  exceed  the  Reserved  Capacity 
in  the  relevant  ^irvice  Agreement  under 
which  such  sehfices  are  provided. 

(c)  The  Trans^nission  Customer  shall 
retain  its  right  to  schedule  Firm  Point- 
To-Point  Transmission  Service  at  the 
Receipt  and  DeHVery  Points  specified  in 
the  relevant  Sernce  Agreement  in  the 
amount  of  its  oricinal  capacity 
reservation.         T 

(d)  Service  ov^  Secondary  Receipt 
and  Delivery  Pomts  on  a  non-firm  basis 
shall  not  require  me  filing  of  an 
Application  for  Non-Firm  Point-To- 
Point  Transmission  Service  under  the 
Tariff.  However;  all  other  requirements 
of  Part  n  of  the  Tariff  (except  as  to 
transmission  rat6^)  shall  apply  to 
transmission  seijyice  on  a  non-firm  basis 
over  Secondary  Receipt  and  Delivery 
Points.  j 

22.2    Modifications  on  a  Firm  Basis: 
Any  request  by  a  [Transmission 
Customer  to  mo^fy  Receipt  and 
Delivery  Points  op  a  firm  basis  shall  be 
treated  as  a  new  liequest  for  service  in 
accordance  with  Section  17  hereof 
except  that  such  Transmission  Customer 
shall  not  be  obligated  to  pay  any 
additional  applitation  processing  fee  if 
the  capacity  resejitvation  does  not  exceed 
the  amount  reseifved  in  the  existing 
Service  Agreement.  While  such  new 
request  is  pendii^g,  the  Transmission 
tain  its  priority  for 
ting  firm  Receipt  and 
|]>ecified  in  its  Service 
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Customer  shall 
service  at  the  e 
Delivery  Points 
Agreement. 

23    SaleorAssii 
Service 


tent  of  Transmission 


23.1    Pmcedik  es  for  Assignment  or 
Transfer  ofServit  e:  Subject  to 
Commission  appr  sval  of  any  necessary 
filings,  a  Transmission  Customer  may 
sell,  assign,  or  tr^iisfer  all  or  a  portion 
of  its  rights  imde^  its  Service 
Agreement,  but  d^ly  to  another  Eligible 
Customer  (the  Assignee).  The 
Transmission  Customer  that  sells, 
assigns  or  transfers  its  rights  under  its 
Service  Agreement  is  hereafter  referred 
to  as  the  Reseller.  Compensation  to  the 
Reseller  shall  not  exceed  the  higher  of 
(i)  the  original  rat^  paid  by  the  Reseller, 
(ii)  the  Transmission  Provider's 
maximum  rate  on  Ifile  at  the  time  of  the 
assignment,  or  (iiS)  the  Reseller's 
opportunity  cost  capped  at  the 
Transmission  Provider's  cost  of 
expansion.  If  the  j/issignee  does  not 
request  any  change  in  the  Point(s)  of 
Receipt  or  the  PoiBt(s)  of  Delivery,  or  a 
change  in  any  oth  ^r  term  or  condition 
set  forth  in  the  or  final  Service 


Agreement,  the  Assignee  will  receive 
the  same  services  as  did  the  Reseller 
and  the  priority  of  service  for  the 
Assignee  will  be  the  same  as  that  of  the 
Reseller.  A  Reseller  should  notify  the 
Transmission  Provider  as  soon  as 
possible  after  any  assignment  or  transfer 
of  service  occurs  but  in  any  event, 
notification  must  be  provided  prior  to 
any  provision  of  service  to  the  Assignee. 
The  Assignee  will  be  subject  to  all  terms 
and  conditions  of  the  Tariff.  If  the 
Assignee  requests  a  change  in  service, 
the  reservation  priority  of  service  will 
be  determined  by  the  Transmission 
Provider  pursuant  to  Section  13.2. 

23.2  Limitations  on  Assignment  or 
Transfer  of  Service:  If  the  Assignee 
requests  a  change  in  the  Point(s)  of 
Receipt  or  Point(s)  of  Delivery,  or  a 
change  in  any  other  specifications  set 
forth  in  the  original  Service  Agreement, 
the  Transmission  Provider  will  consent 
to  such  change  subject  to  the  provisions 
of  the  Tariff,  provided  that  the  change 
will  not  impair  the  operation  and 
reliability  of  the  Transmission 
Provider's  generation,  transmission,  or 
distribution  systems.  The  Assignee  shall 
compensate  the  Transmission  Provider 
in  advance  for  performing  any  System 
Impact  Study  needed  to  evaluate  the 
capability  of  the  Transmission  System 
to  accommodate  the  proposed  change 
and  any  additional  costs  resulting  from 
such  change.  The  Reseller  shall  remain 
liable  for  the  performance  of  aU 
obligations  under  the  Service 
Agreement,  except  as  specifically  agreed 
to  by  the  Parties  through  an  amendment 
to  the  Service  Agreement. 

23.3  Information  on  Assignment  or 
Transfer  of  Service:  In  accordance  with 
Section  4,  Resellers  may  use  the 
Transmission  Provider's  OASIS  to  post 
transmission  capacity  available  for 
resale. 

24    Metering  and  Power  Factor 
Correction  at  Receipt  and  Delivery 
Point(s) 

24.1  Transmission  Customer 
Obligations:  Unless  otherwise  agreed, 
the  Transmission  Customer  shall  be 
responsible  for  installing  and 
maintaining  compatible  metering  and 
communications  equipment  to 
accurately  account  for  the  capacity  and 
energy  being  transmitted  under  Part  II  of 
the  Tariff  and  to  communicate  the 
information  to  the  Transmission 
Provider.  Such  equipment  shall  remain 
the  property  of  the  Transmission 
Customer. 

24.2  Transmission  Provider  Access 
to  Metering  Data:  The  Transmission 
Provider  shall  have  access  to  metering 
data,  which  may  reasonably  be  required 


to  facilitate  measurements  and  billing 
under  the  Service  Agreement. 

24.3    Power  Factor:  Unless  otherwise 
agreed,  the  Transmission  Customer  is 
required  to  maintain  a  power  factor 
within  the  same  ranee  as  the 
Transmission  Provider  pursuant  to 
Good  Utility  Practices.  The  power  factor 
requirements  are  specified  in  the 
Transmission  Provider's  rate  schedule 
for  transmission  service. 

25  Compensation  for  Transmission 
Service 

Rates  for  Firm  and  Non-Firm  Point- 
To-Point  Transmission  Service  are 
provided  in  the  Transmission  Provider's 
rate  schedule  for  transmission  service 
which  is  promulgated,  and  may  be 
modified,  pursuant  to  applicable 
Federal  law,  regulations,  and  policies. 
The  Transmission  Provider  sl^U  use 
Part  n  of  the  Tariff  to  make  its  Third- 
Party  Sales.  The  Transmission  Provider 
shall  account  for  such  use  at  the 
applicable  rates. 

26  Stranded  Cost  Recovery 

The  Transmission  Provider  may  seek 
to  recover  stranded  costs  from  the 
Transmission  Customer  pursuant  to  this 
Tariff  in  accordance  with  the  terms, 
conditions,  and  procedures  set  forth  in 
FERC  Order  No.  888.  in  a  manner 
consistent  with  applicable  Federal  law 
and  regulations. 

27  Compensation  for  New  Facilities 
and  Redispatch  Costs 

Whenever  a  System  Impact  Study 
performed  by  the  Transmission  Provider 
in  connection  vftAi  the  provision  of 
Firm  Point-To-Point  Transmission 
Service  identifies  the  need  for  new 
facilities,  the  Transmission  Customer 
shall  be  responsible  for  such  costs  to  the 
extent  consistent  with  Commission 
policy.  Whenever  a  System  Impact 
Study  performed  by  the  Transmission 
Provider  identifies  capacity  constraints 
that  may  be  relieved  more  economically 
by  redispatching  the  Transmission 
Provider's  resources  than  by  building 
new  facilities  or  upgrading  existing 
facilities  to  eliminate  such  constraints,  • 
the  Transmission  Customer  shall  be 
responsible  for  the  redispatch  costs  to 
the  extent  consistent  with  Commission 
policy. 

Part  m.  Network  Integration 
Transmission  Service 

Preamble 

The  Transmission  Provider  will 
provide  Network  Integration 
Transmission  Service  pursuant  to  the 
applicable  terms  and  conditions 
contained  in  the  Tariff  and  Service 
Agreement.  Network  Integration 
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Transmission  Service  allows  the 
Network  Customer  to  integrate, 
economically  dispatch  and  regulate  its 
current  and  planned  Network  Resources 
to  serve  its  Network  Load  in  a  manner 
comparable  to  that  in  which  the 
Transmission  Provider  utilizes  its 
Transmission  System  to  serve  its  Native 
Load  Customers.  Network  Integration 
Transmission  Service  also  may  be  used 
by  the  Network  Customer  to  deliver 
economy  energy  purchases  to  its 
Network  Load  from  non-designated 
resources  on  an  as-available  basis 
without  additional  charge.  Transmission 
service  for  sales  to  non-designated  loads 
will  be  provided  pursuant  to  the 
applicable  terms  and  conditions  of  Part 
n  of  the  Tariff. 

28    Nature  of  Network  Integration 
Transmission  Service 

28. 1  Scope  of  Service:  Network 
Integration  Transmission  Service  is  a 
transmission  service  that  allows 
Network  Customers  to  efficiently  and 
economically  utilize  their  Network 
Resources  (as  well  as  other  non- 
designated  generation  resources)  to 
serve  their  Network  Load  located  in  the 
Transmission  Provider's  Control  Area 
and  any  additional  load  that  may  be 
designated  pursuant  to  Section  31.3  of 
the  Tariff.  The  Network  Customer  taking 
Network  Integration  Transmission 
Service  must  obtain  or  provide 
Ancillary  Services  pursuant  to  Section 
3. 

28.2  Transmission  Provider 
Responsibilities:  The  Transmission 
Provider  will  plan,  construct,  operate 
and  maintain  its  Transmission  System 
in  accordance  with  Good  Utility 
Practice  in  order  to  provide  the  Network 
Customer  with  Network  Integration 
Transmission  Service  over  the 
Transmission  Provider's  Transmission 
System.  The  Transmission  Provider,  on 
behalf  of  its  Native  Load  Customers, 
shall  be  required  to  designate  resources 
and  loads  in  the  same  manner  as  any 
Network  Customer  under  Part  III  of  the 
Tariff.  This  information  must  be 
consistent  with  the  information  used  by 
the  Transmission  Provider  to  calculate 
available  transmission  capability.  The 
Transmission  Provider  shall  include  the 
Network  Customer's  Network  Load  in 
its  Transmission  System  planning  and 
shall,  consistent  with  Good  UtiUty 
Practice,  endeavor  to  construct  and 
place  into  service  sufficient 
transmission  capacity  to  deliver  the 
Network  Customer's  Network  Resources 
to  serve  its  Network  Load  on  a  basis 
comparable  to  the  Transmission 
Provider's  delivery  of  its  own  generating 
and  purchased  resources  to  its  Native 
Load  Customers.  This  obligation  to 


construct  and  place  into  service  - 
sufficient  transmission  capacity  to 
deliver  the  Network  Customer's 
Network  Resources  to  serve  its  Network 
Load  is  contingent  upon  the  availability 
to  the  Transmission  Provider  of 
sufficient  appropriations,  when  needed, 
and  the  Transmission  Customer's 
advanced  funds. 

28.3  Network  Integration 
Transmission  Service:  The 
Transmission  Provider  will  provide  firm 
transmission  service  over  its 
Transmission  System  to  the  Network 
Customer  for  the  delivery  of  capacity 
and  energy  from  its  designated  Network 
Resources  to  service  its  Network  Loads 
on  a  basis  that  is  comparable  to  the 
Transmission  Provider's  use  of  the 
Transmission  System  to  reliably  serve 
its  Native  Load  Customers. 

28.4  Secondary  Service:  The 
Network  Customer  may  use  the 
Transmission  Provider's  Transmission 
System  to  deliver  energy  to  its  Network 
Loads  from  resources  that  have  not  been 
designated  as  Network  Resources.  Such 
energy  shall  be  transmitted,  oh  an  as- 
available  basis,  at  no  additional  charge. 
Eteliveries  from  resources  other  than 
Network  Resources  will  have  a  higher 
priority  than  any  Non-Firm  Point-To- 
Point  Transmission  Service  under  Part  II 
of  the  Tariff. 

28. 5  Real  Power  Losses:  Real  Power 
Losses  are  associated  with  all 
transmission  service.  The  Transmission 
Provider  is  not  obligated  to  provide  Real 
Power  Losses.  The  Network  Customer  is 
responsible  for  replacing  losses 
associated  with  all  transmission  service 
as  calculated  by  the  Transmission 
Provider.  The  applicable  Real  Power 
Loss  factors  are  specified  in  the 
Transmission  Provider's  rate  schedule 
for  transmission  service,  and  may  be 
adjusted,  from  time  to  time,  in 
accordance  with  the  results  of  periodic 
studies. 

28.6  Restrictions  on  Use  of  Service: 
The  Network  Customer  shall  not  use 
Network  Integration  Transmission 
Service  for  (i)  sales  of  capacity  and 
energy  to  non-designated  loads,  or  (ii) 
direct  or  indirect  provision  of 
transmission  service  by  the  Network 
Customer  to  third  parties.  All  Network 
Customers  taking  Network  Integration 
Transmission  Service  shall  use  Point- 
To-Point  Transmission  Service  under 
Part  II  of  the  Tariff  for  any  Third-Party 
Sale  which  requires  use  of  the 
Transmission  Provider's  Transmission 
System. 

29    Initiating  Service 

29.1     Condition  Precedent  for 
Receiving  Service:  Subject  to  the  terms 
and  conditions  of  Part  III  of  the  Tariff, 


the  Transmission  Provider  will  provide 
Network  Integration  Transmission 
Service  to  any  Eligible  Customer 
provided  that  (i)  the  Eligible  Customer 
completes  an  Application  for  service  as 
provided  under  Part  III  of  the  Tariff,  (ii) 
the  Eligible  Customer  and  the 
Transmission  Provider  complete  the  . 
technical  arrangements  set  forth  in 
Sections  29.3  and  29.4,  (iii)  the  Eligible 
Customer  executes  a  Service  Agreement 
pursuant  to  Attachment  F  for  SOTvice 
under  Part  in  of  the  Tariff  or  requests  in 
writing  that  the  Transmission  Provider 
provide  service  without  an  executed 
Service  Agreement,  and  (iv)  the  Eligible 
Customer  executes  a  Network  Operating 
Agreement  with  the  Transmission 
Provider  pursuant  to  Attachment  G.  If 
the  Transmission  Provider  and  the 
Network  Customer  cannot  agree  on  all 
the  terms  and  conditions  of  the  Network 
Service  Agreement,  the  Transmission 
Provider  shall  commence  providing 
Network  Integration  Transmission 
Service  subject  to  the  Network 
Customer's  agreeing  to  (i)  compensate 
the  Transmission  Ftovider  at  the 
existing  rate  placed  in  effect  pursuant  to 
applicable  Federal  law,  regulations,  and 
policies,  and  (ii)  comply  with  the  terms 
and  conditions  of  the  Tariff,  including 
paying  the  appropriate  processing  fees 
in  accordance  with  the  terms  of  Section 
29.2.  If  the  Network  Customer  cannot 
accept  all  of  the  terms  and  conditions  of 
the  offered  Service  Agreement,  the 
Network  Customer  may  request 
resolution  of  the  unacceptable  terms 
and  conditions  under  Section  12, 
Dispute  Resolution  Procedures,  of  the 
Tariff.  Any  changes  resulting  from  the 
dispute  resolution  procedures  will  be 
effective  upon  the  date  of  initial  service. 

29.2    Application  Procedures:  An 
Eligible  Customer  requesting  service 
under  Part  III  of  the  Tariff  must  submit 
an  Application  to  the  Transmission 
Provider  as  far  as  possible  in  advance  of 
the  month  in  which  service  is  to 
commence.  Unless  subject  to  the 
procedures  in  Section  2,  Completed 
Applications  for  Network  Integration 
Transmission  Service  will  be  assigned  a 
priority  according  to  the  date  and  time 
the  Application  is  received,  with  the 
earliest  Application  receiving  the 
highest  priority.  Applications  should  be 
submitted  by  entering  the  information 
listed  below  on  the  Transmission 
Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed 
Application  may  be  submitted  by  (i) 
transmitting  the  required  information  to 
the  Transmission  Provider  by  telefax,  or 
(ii)  providing  the  information  by 
telephone  over  the  Transmission 
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Provider's  timejijecorded  telephone  line. 
Each  of  these  methods  will  provide  a 
time-stamped  nK»rd  for  establishing  the 
service  priority  c  f  the  Application.  A 
Completed  Application  for  Network 
Integration  Trai|$mission  Service  shall 
include  a  non-refundable  application 
processing  fee  of  $1,200.  This  fee  does 
not  apply  to  cosb  to  complete  System 
Impact  Studies  w  Facility  Studies  or  to 
add  new  faciliti^.  A  Completed 
Application  shall  provide  all  of  the 
information  included  in  18  CFR  2.20 
including  but  not  limited  to  the 
following: 

(i)  The  identitjy,  address,  telephone 
number  and  facsimile  number  of  the 
party  requesting  service; 

(ii)  A  statement  that  the  party 
requesting  servic^  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  imderl  ^he  Tariff; 

(iii)  A  description  of  the  Network 
Load  at  each  deKVery  point.  This 
description  shoiild  separately  identify 
and  provide  theBligible  Customer's  best 
estimate  of  the  tmal  loads  to  be  served 
at  each  transmisnon  voltage  level,  and 
the  loads  to  be  served  from  each 
Transmission  Provider  substation  at  the 
same  transmission  voltage  level.  The 
description  should  include  a  ten  (10) 
year  forecast  of  ^mmer  and  winter  load 
and  resource  reduirements  beginning 
with  the  first  yeM  after  the  service  is 
scheduled  to  coi|:i|mence: 

(iv)  The  amouhit  and  location  of  any 
intemiptible  loacks  included  in  the 
Network  Load.  This  shall  include  the 
summer  and  wintlar  capacity 

ich  intemiptible  load 
been  intemiptible). 
load  subject  to 
,  onditions  under 
which  an  interruption  can  be 
implemented  and  any  limitations  on  the 
amount  and  frequency  of  interruptions. 
An  Eligible  Custofner  should  identify 
the  amount  of  in^rruptible  customer 
load  (if  any),  inc^ded  inthe  10  year 
load  forecast  provided  in  response  to 
(iii)  above; 

(v)  A  descriptiih  of  Network 
Resources  (curreM  and  10-year 
projection),  whidj  shall  include,  for 
each  Network  Resource: 

— Unit  size  and  amount  of  capacity 
from  that  unit  to  ble  designated  as 
Network  Resource 

— VAR  capabiljikr  (both  leading  and 
lagging)  of  all  geii^rators; 
— Operating  restrictions; 
—Any  periods  b|f  restricted  operations 
throughout  the  y^ar; 
— Maintenance  schedules; 
— Minimum  lo<iding  level  of  unit; 
— Normal  openiiing  level  of  unit; 


requirements  forj 
(had  such  load 
that  portion  of  til 
interruption,  the 


— Any  mUst-run  unit  designations 
required  for  system  reliability  or 
contract  reasons; 

— ^Approximate  variable  generating 
cost  ($/MWH)  for  redispatch 
computations; 

— Arrangements  governing  sale  and 
delivery  of  power  to  third  parties  from 
generating  facilities  located  in  the 
Transmission  Provider  Cpntrol  Area, 
where  only  a  portion  of  unit  output  is 
desigaated  as  a  Network  Resource; 

—Description  of  purchased  power 
designated  as  a  Network  Resource 
including  source  of  supply.  Control 
Area  location,  transmission 
arrangements  and  delivery  point(s)  to 
the  Transmission  Provider's 
Transmission  System; 

(vi)  Description  of  Eligible  Customer's 
transmission  system: 

— Load  flow  and  stability  data,  such 
as  real  and  reactive  parts  of  the  load, 
lines,  transformers,  reactive  devices  and 
load  type,  including  normal  and 
emergency  ratings  of  all  transmission 
equipment  in  a  load  flow  format 
compatible  with  that  used  by  the 
Transmission  Provider, 

—Operating  restrictions  needed  for 
reliability; 

—Operating  guides  employed  by 
system  operators: 

— Contractual  restrictions  or 
committed  uses  of  the  Eligible 
Customer's  transmission  system,  other 
than  the  Eligible  Customer's  Network 
Loads  and  Resources; 

— Location  of  Network  Resources 
described  in  subsection  (v)  above; 

—10-year  projection  of  system 
expansions  or  upgrades; 

— ^Transmission  System  maps  that 
include  any  proposed  expansions  or 
upgrades; 

— Thermal  ratings  of  Eligible 
Customer's  Control  Area  ties  with  other 
^  Control  Areas;  and 

(vii)  Service  Commencement  Date  and 
the  term  of  the  requested  Network 
Integration  Transmission  Service.  The 
minimum  term  for  Network  Integration 
Transmission  Service  is  one  year. 

Unless  the  Parties  agree  to  a  different 
time  frame,  the  Transmission  Provider 
must  acknowledge  the  request  within 
ten  (10)  days  of  receipt.  The 
acknowledgment  must  include  a  date  by 
which  a  response,  including  a  Service 
Agreement,  will  be  sent  to  Qie  Eligible 
Customer.  If  an  Application  fails  to  meet 
the  requirements  of  this  section,  the 
Transmission  Provider  shall  notify  the 
Eligible  Customer  requesting  service 
within  fifteen  (15)  days  of  receipt  and 
specify  the  reasons  for  such  failure. 
Wherever  possible,  the  Transmission 
Provider  will  attempt  to  remedy 
deficiencies  in  the  Application  through 


informal  communications  with  the 
Eligible  Customer.  If  such  efforts  are 
unsuccessful,  the  Transmission  Provider 
shall  return  the  AppUcation  without 
prejudice  to  the  Eligible  Customer  filing 
a  new  or  revised  Application  that  fully 
complies  with  the  requirements  of  this 
section.  The  Eligible  Customer  will  be 
assigned  a  new  priority  consistent  with 
the  date  of  the  new  or  revised 
Application.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standards  of  conduct  contained 
in  Part  37  of  the  Commission's 
regulations. 

29.3  Technical  Arrangements  to  be 
Completed  Prior  to  Commencement  of 
Service:  Network  Integration 
Transmission  Service  shall  not 
commence  until  the  Transmission 
Provider  and  the  Network  Customer,  or 
a  third  party,  have  completed 
installation  of  all  equipment  specified 
under  the  Network  Operating 
Agreement  consistent  with  &3od  Utility 
Practice  and  any  additional 
requirements  reasonably  and 
consistently  imposed  to  ensure  the 
reliable  operation  of  the  Transmission 
System.  "The  Transmission  Provider 
shall  exercise  reasonable  efforts,  in 
coordination  with  the  Network 
Customer,  to  complete  such 

-  arrangements  as  soon  as  practicable 
taking  into  consideration  the  Service 
Commencement  Date. 

29.4  Network  Customer  Facilities: 
The  provision  of  Network  Integration 
Transmission  Service  shall  be 
conditioned  upon  the  Networic 
Customer's  constructing,  maintaining 
and  operating  the  facilities  on  its  side  of 
each  delivery  point  or  interconnection 
necessary  to  reliably  deliver  capacity 
and  energy  from  the  Transmission 
Provider's  Transmission  System  to  the 
Networic  Customer.  The  Network 
Customer  shall  be  solely  responsible  for 
constructing  or  installing  all  facilities  on 
the  Network  Customer's  side  of  each 
such  delivery  point  or  interconnection. 

30    Network  Resources 

30.1    Designation  of  Network 
Resources:  Network  Resources  shall 
include  all  generation  owned, 
purchased  or  leased  by  the  Network 
Customer  designated  to  serve  Network 
Load  under  the  Tariff  Network 
Resources  may  not  include  resources,  or 
any  portion  thereof,  that  are  committed 
for  sale  to  non-designated  third  party 
load  or  otherwise  cannot  be  called  upon 
to  meet  the  Network  Customer's 
Network  Load  on  a  nonintemiptible 
basis.  Any  owned  or  purchased 
resources  that  were  serving  the  Network 
Customer's  loads  under  firm  agreements 
entered  into  on  or  before  the  Service 
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Conunencement  Date  shall  initially  be 
designated  as  Network  Resoiirces  until 
the  Network  Customer  terminates  the 
designation  of  such  resources. 

30.2  Designation  of  New  Network 
Resources:  The  Network  Customer  may 
designate  a  new  Network  Resource  by 
providing  the  Transmission  Provider 
with  as  much  advance  notice  as 
practicable.  A  designation  of  a  new 
Network  Resoiuce  must  be  made  by  a 
request  for  modification  of  service 
pursuant  to  an  Application  under 
Section  29. 

30.3  Termination  of  Network 
Resources:  The  Network  Customer  may 
terminate  the  designation  of  all  or  part 
of  a  generating  resource  as  a  Network 
Resource  at  any  time  but  should  provide 
notification  to  the  Transmission 
Provider  as  soon  as  reasonably 
practicable. 

30.4  Operation  of  Network 
Resources:  The  Network  Customer  shall 
not  operate  its  designated  Networic 
Resources  located  in  the  Network 
Customer's  or  Transmission  Provider's 
Control  Area  such  that  the  output  of 
those  facilities  exceeds  its  designated 
Network  Load,  plus  non-firm  sales 
delivered  pursuant  to  Part  n  of  the 
Tariff,  plus  losses.  This  limitation  shall 
not  apply  to  changes  in  the  o{>eration  of 
a  Transmission  Customer's  Network 
Resoiuces  at  the  request  of  the 
Transmission  Provider  to  respond  to  an 
emergency  or  other  unforeseen 
condition  which  may  impair  or  degrade 
the  reliability  of  the  Transmission 
System. 

30.5  Network  Customer  Redispatch 
Obligation:  As  a  condition  to  receiving 
Network  Integration  Transmission 
Service,  the  Network  Customer  agrees  to 
redispatch  its  Network  Resources  as 
requested  by  the  Transmission  Provider 
pursuant  to  Section  33.2.  To  the  extent 
practical,  the  redispatch  of  resources 
pursuant  to  this  section  shall  be  on  a 
least  cost,  nondiscriminatory  basis 
between  all  Network  Customers,  and  the 
Transmission  Provider. 

30.6  Transmission  Arrangements  for 
Network  Resources  Not  Physically 
Interconnected  With  The  Transmission 
Provider:  The  Network  Customer  shall 
be  responsible  for  any  arrangements 
necessary  to  deliver  capacity  and  energy 
from  a  Network  Resource  not  physically 
interconnected  with  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the  Network 
Customer  in  obtaining  such 
arrangements,  including  without 
limitation,  providing  any  information  or 
data  required  by  such  other  entity 
piu^uant  to  Good  Utility  Practice. 


30.7  Limitation  on  Designation  of 
Network  Resources:  The  Network 
Customer  must  demonstrate  that  it  owns 
or  has  committed  to  purchase 
generation  piusUant  to  an  executed 
contract  in  order  to  designate  a 
generating  resource  as  a  Network 
Resource.  Alternatively,  the  Network 
Customer  may  establish  that  execution 
of  a  contract  is  contingent  upon  the 
availability  of  transmission. service 
under  Part  III  of  the  Tariff. 

30.8  Use  of  Interface  Capacity  by  the 
Network  Customer:  There  is  no 
limitation  upon  a  Network  Customer's 
use  of  the  Transmission  Provider's 
Transmission  System  at  any  particular 
interface  to  integrate  the  Network 
Customer's  Network  Resoiux»s  (or 
substitute  economy  purchases)  with  its 
Network  Loads.  However,  a  Network 
Customer's  use  of  the  Transmission 
Provider's  total  interface  capacity  with 
other  transmission  systems  may  not 
exceed  the  Network  Customer's  Load. 

30.9  Network  Customer  Owned 
Transmission  Facilities:  The  Networic 
Customer  that  owns  existing 
transmission  facilities  that  are 
integrated  with  the  Transmission 
Provider's  Transmission  System  may  be 
eligible  to  receive  consideration  either 
through  a  billing  credit  or  some  other 
mechanism.  In  order  to  receive  such 
consideration  the  Network  Customer 
must  demonstrate  that  its  transmission 
facilities  are  integrated  into  the  plans  or 
operations  of  the  Transmission  Provider 
to  serve  its  power  and  transmission 
customers.  For  facilities  constructed  by 
the  Network  Customer  subsequent  to  the 
Service  Commencement  Date  imder  Part 
in  of  the  Tariff,  the  Network  Customer 
shall  receive  credit  where  such  facilities 
are  jointly  plaimed  and  installed  in 
coordination  with  the  Transmission 
Provider.  Calculation  of  the  credit  shall 
be  addressed  in  either  the  Networi: 
Customev's  Service  Agreement  or  any 
other  agreement  between  the  Parties. 

31    Designation  of  Network  Load 

31.1  Network  Load:  The  Network 
Customer  must  designate  the  individual 
Network  Loads  on  whose  behalf  the 
Transmission  Provider  will  provide 
Network  Integration  Transmission 
Service.  The  Network  Loads  shall  be 
specified  in  the  Service  Agreement. 

31.2  New  Network  Loads  Connected 
With  the  Transmission  Provider:  The 
Network  Customer  shall  provide  the 
Transmission  Provider  with  as  much 
advance  notice  as  reasonably  practicable 
of  the  designation  of  new  Network  Load 
that  will  be  added  to  its  Transmission 
System.  A  designation  of  new  Network 
Load  must  be  made  through  a 
modification  of  service  pursuant  to  a 


new  Application.  The  Transmission 
Provider  will  use  due  diligence  to 
install  any  transmission  facilities 
required  to  interconnect  a  new  Network 
Load  designated  by  the  Network 
Customer.  The  costs  of  new  facilities 
required  to  interconnect  a  new  Network 
Load  shall  be  determined  in  accordance 
with  the  procedures  provided  in  Section 
32.4  and  shall  be  charged  to  the 
Network  Customer  in  accordance  with 
Commission  policies. 

31.3  Network  Load  Not  Physically 
Interconnected  with  the  Transmission 
Provider:  This  section  applies  to  both 
initial  designation  pursuant  to  Section 
31.1  and  the  subsequent  addition  of  new 
Network  Load  not  physically 
intercoimected  with  the  Transmission 
Provider.  To  the  extent  that  the  Network 
Customer  desires  to  obtain  transmission 
service  for  a  load  outside  the 
Transmission  Provider's  Transmission 
System,  the  Network  Customer  shall 
have  the  option  of  (l)  electing  to  include 
the  entire  load  as  Network  Load  for  all 
purposes  under  Part  m  of  the  Tariff  and 
designating  Network  Resources  in 
connection  with  such  additional 
Network  Load,  or  (2)  excluding  that 
entire  load  from  its  Network  Load  and 
purchasing  Point-To-Point  Transmission 
Service  under  Part  II  of  the  Tariff.  To  the 
extent  that  the  Networic  Customer  gives 
notice  of  its  intent  to  add  a  new 
Network  Load  as  part  of  its  Niatwork 
Load  piu^uant  to  this  section  the 
request  must  be  made  through  a 
modification  of  service  pursuant  to  a 
new  Application. 

31.4  New  Interconnection  Points:  To 
the  extent  the  Network  Customer  desires 
to  add  a  new  Delivery  Point  or 
interconnection  point  between  the 
Transmission  Provider's  Transmission 
System  and  a  Network  Load,  the 
Network  Customer  shall  provide  the 
Transmission  Provider  with  as  much 
advance  notice  as  reasonably 
practicable. 

31.5  Changes  in  Service  Requests: 
Under  no  circumstances  shall  the 
Network  Customer's  decision  to  cancel 
or  delay  a  requested  change  in  Network 
Integration  Transmission  Service  [e.g. 
the  addition  of  a  new  Network  Resource 
or  designation  of  a  new  Network  Load) 
in  any  way  relieve  the  Network 
Customer  of  its  obligation  to  pay  the 
costs  of  transmission  facilities 
constructed  by  the  Transmission 
Provider  and  charged  to  the  Network 
Customer  as  reflected  in  the  Service 
Agreement.  However,  the  Transmission 
Provider  must  treat  any  requested 
change  in  Network  Integration 
Transmission  Service  in  a  non- 
discriminatory manner.  The 
Transmission  Provider  will  have  no 
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obligation  to  refu^ild  any  advance  of 
funds  expended  fbr  purposes  of 
providing  facilities  for  a  Network 
Customer.  However,  upon  receipt  of  a 
Network  Customer's  written  notice  of 
such  a  cancellatid^  or  delay,  the    ' 
Transmission  Prontider  will  use  the 
same  reasonable  (iforts  to  mitigate  the 
costs  and  charges  owed  to  the 
Transmission  Pro  wder  as  it  would  to 
reduce  its  own  cojsjls  and  charges. 

31.6    Annual  L^ad  and  Resource 
Information  Updates:  The  Network 
Customer  shall  pipvide  the 
Transmission  Provider  with  annual 
updates  of  Network  Load  and  Network 
Resource  forecasts  consistent  with  those 
included  in  its  Application  for  Network 
Integration  Transmission  Service  under 
Part  in  of  the  Tariff.  The  Network 
Customer  also  shall  provide  the 
Transmission  Provider  with  timely 
written  notice  of  material  changes  in 
any  other  information  provided  in  its 
Application  relati|)^  to  the  Network 
Customer's  Netwcjifc  Load,  Network 
Resources,  its  tranisanission  system  or 
other  aspects  of  its  facilities  or 
operations  aHiectii^g  the  Transmission 
Provider's  ability  ^(^  provide  reliable 
service. 


iy  Procedures  for 
Transmission 


32    Additional  Sti 
Network  Integratic 
Service  Requests 

32.1    Notice  of  jieed  for  System 
Impact  Study:  Ami  receiving  a  request 
for  service,  the  Transmission  Provider 
shall  determine  onj  k  non-discriminatory 
basis  whether  a  System  Impact  Study  is 
needed.  A  description  of  the 
Transmission  Provider's  methodology 
for  completing  a  System  Impact  Study  is 
provided  in  Attachment  D.  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Stujdy  is  necessary  to 
accommodate  the  ijequested  service,  it 
shall  so  inform  the[  Eligible  Customer,  as 
soon  as  practicable.  In  such  cases,  the 
Transmission  Provider  shall  within 
thirty  (30)  days  of  receipt  of  a 
Completed  Applica^on,  tender  a  System 
Impact  Study  Agre^tnent  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  perfoniiing  the  required 
System  Impact  Study.  For  a  service 
request  to  remain  a  Completed 
Application,  the  Eligible  Customer  shall 
execute  the  SystemlLnpact  Study 
Agreement  and  retilm  it  to  the 
Transmission  Prov&ier  within  fifteen 
(15)  days.  If  the  Eligible  Customer  elects 
not  to  execute  the  System  Impact  Study 
Agreement,  its  Application  shall  be 
deemed  withdrawnl, 

32.2     System  Impact  Study 
Agreement  and  Compensation:  (i)  The 
System  Impact  Stu(  r  Agreement  will 


clearly  specify  the  Transmission 
Provider's  estimate  of  the  actual  cost, 
and  time  for  completion  of  the  System 
Impact  Study.  The  charge  shall  not 
exceed  the  actual  cost  of  the  study.  In 
performing  the  System  Impact  Study, 
the  Transmission  Provider  shall  rely,.to 
the  extent  reasonably  practicable,  on 
existing  transmission  planning  studies. 
The  Eligible  Customer  will  not  be 
assessed  a  chavge  for  such  existing 
studies;  however,  the  Eligible  Customer 
will  be  responsible  for  charges 
associated  with  any  modifications  to 
existing  planning  studies  that  are 
reasonably  necessary  to  evaluate  the 
impact  of  the  Eligible  Customer's 
request  for  service  on  the  Transmission 
System. 

(ii)  If  in  response  to  multiple  EUgible 
Customers  requesting  service  in  relation 
to  the  same  competitive  solicitation,  a 
single  System  Impact  Study  is  sufficient 
for  the  Transmission  Provider  to 
accommodate  the  service  requests,  the 
costs  of  that  study  shall  be  pro-rated 
among  the  Eligible  Customers. 

(iii)  For  System  hnpact  Studies  that 
the  Transmission  Provider  conducts  on 
its  own  behalf,  the  Transmission 
Provider  shall  record  the  cost  of  the 
System  Impact  Studies  pursuant  to 
Section  8. 

32.3    System  Impact  Study 
Procedures:  Upon  receipt  of  an  executed 
System  Impact  Study  Agreement,  the 
Transmission  Provider  will  use  due 
diligence  to  complete  the  required 
System  Impact  Study  within  a  sixty  (60) 
day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints 
and  redispatch  options,  additional 
Direct  Assignment  Facilities  or  Network 
Upgrades  required  to  provide  the 
requested  service.  In  the  event  that  the 
Transmission  Provider  is  unable  to 
complete  the  required  System  Impact 
Study  within  such  time  period,  it  shall 
so  notify  the  Eligible  Customer  and 
provide  an  estimated  completion  date 
along  with  an  explanation  of  the  reasons 
why  additional  time  is  required  to 
complete  the  required  studies.  A  copy  of 
the  completed  System  Impact  Study  and 
related  work  papers  shall  be  made 
available  to  the  Eligible  Customer.  The 
Transmission  Provider  will  use  the 
same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing 
studies  for  itself  The  Transmission 
Provider  shall  notify  the  Eligible 
Customer  immediately  upon  completion 
of  the  System  Impact  Study  if  the 
Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request 
for  service  or  that  no  costs  are  likely  to 
be  incurred  for  new  transmission 
facilities  or  upgrades.  In  order  for  a 


request  to  remain  a  Completed 
Application,  within  fifteen  (15)  days  of 
completion  of  the  System  Impact  Study 
the  Eligible  Customer  must  execute  a 
Service  Agreement  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Seiction  29.1,  or  the 
Application  shall  be  deemed  terminated 
and  withdrawn. 

32.4    Facilities  Study  Procedures:  If  a 
System  Impact  Study  indicates  that 
additions  or  upgrades  to  the 
Transmission  System  are  needed  to 
supply  the  EUgible  Customer's  service 
request,  the  Transmission  Provider, 
within  thirty  (30)  days  of  the 
completion  of  the  System  Impact  Study, 
shall  tender  to  the  Eligible  Customer  a 
Facilities  Study  Agreement  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  performing  the  required 
Facilities  Study.  For  a  service  request  to 
remain  a  Completed  Application,  the 
Eligible  Customer  shall  execute  the 
FaciUties  Study  Agreement  and  return  it 
to  the  Transmission  Provider  within 
fifteen  (15)  days.  If  the  Eligible 
Customer  elects  not  to  execute  the 
Facilities  Study  Agreement,  its 
Application  shall  be  deemed  withdrawn 
and  its  deposit  shall  be  returned.  Upon 
receipt  of  an  executed  Facilities  Study 
Agreement,  the  Transmission  Provider 
will  use  due  diligence  to  complete  the 
required  Facilities  Study  within  a  sixty 
(60)  day  period.  If  the  Transmission 
Provider  is  unable  to  complete  the 
Facilities  Study  in  the  allotted  time 
period,  the  Transmission  Provider  shall 
notify  the  Eligible  Customer  and 
provide  an  estimate  of  the  time  needed 
to  reach  a  final  determination  along 
with  an  explanation  of  the  reasons  that 
additional  time  is  required  to  complete 
the  study.  When  completed,  the 
Facilities  Study  will  include  a  good 
faith  estimate  of  (i)  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to 
the  Eligible  Customer,  (ii)  the  Eligible 
Customer's  appropriate  share  of  Ae  cost 
of  any  required  Network  Upgrades,  and 
(iii)  the  time  required  to  complete  such 
construction  and  initiate  the  requested 
service.  The  Eligible  Customer  shall 
advance  funds  to  the  Transmission 
Provider  for  the  construction  of  new 
facilities,  and  such  advance  and 
construction  shall  be  provided  for  in  a 
separate  agreement.  If  the  construction 
of  new  facilities  requires  the 
expenditure  of  Transmission  Provider 
funds,  such  construction  shall  be 
contingent  upon  the  availabihty  of 
appropriated  funds.  The  Eligible 
Customer  shall  have  thirty  (30)  days  to 
execute  a  construction  agreement  and  a 
Service  Agreement  or  request  service 
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without  an  executed  Service  Agreement 
pursuant  to  Section  29.1,  and  pay  the 
Transmission  Customer's  share  of  the 
costs,  or  the  request  no  longer  will  be 
a  Completed  Application  and  shall  be 
deemed  terminated  and  withdrawn. 
Any  advance  payment  made  by  the 
Transmission  Customer  which  is  in 
excess  of  the  costs  incurred  by  the 
Transmission  Provider  shall  be 
refunded. 

33    Load  Shedding  and  Curtailments 

33.1  Procedures:  Prior  to  the  Service 
Commencement  Date,  the  Transmission 
Provider  and  the  Network  Customer 
shaU  establish  Load  Shedding  and 
Curtailment  procedures  pursuant  to  the 
Network  Operating  Agreement  with  the 
objective  of  responding  to  contingencies 
on  the  Transmission  System.  The 
Parties  will  implement  such  programs 
during  any  period  when  the 
Transmission  Provider  determines  that  a 
system  contingency  exists  and  such 
procedures  are  necessary  to  alleviate 
such  contingency.  The  Transmission 
Provider  will  notify  all  affected  Network 
Customers  in  a  timely  manner  of  any 
scheduled  Ciulailment. 

33.2  Tmnsmission  Constraints: 
During  any  period  when  the 
Transmission  Provider  determines  that  a 
transmission  constraint  exists  on  the 
Transmission  System,  and  such 
constraint  may  impair  the  reliability  of 
the  Transmission  Provider's  system,  the 
Transmission  Provider  will  take 
whatever  actions,  consistent  with  Good 
Utility  Practice,  that  are  reasonably 
necessary  to  maintain  the  reliability  of 
the  Transmission  Provider's  system.  To 
the  extent  the  Transmission  Provider 
determines  that  the  reliability  of  the 
Transmission  System  can  be  maintained 
by  redispatching  resources,  the 
Transmission  Provider  will  initiate 
procediu«s  pursuant  to  the  Network 
Operating  Agreement  to  redispatch  all 
Network  Resources  and  the 
Transmission  Provider's  own  resources 
on  a  least-cost  basis  without. regard  to 
the  ownership  of  such  resources.  Any 
redispatch  under  this  section  may  not 
unduly  discriminate  between  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its 
Native  Load  Customers  and  any 
Network  Customer's  use  of  the 
Transmission  System  to  serve  its 
designated  Network  Lo^d. 

33.3    Cost  Responsibility  for 
Relieving  Transmission  Constraints: 
Whenever  the  Transmission  Provider 
implements  least-cost  redispatch 
procedures  in  response  to  a 
transmission  constraint,  the 
Transmission  Provider  and  Network 
Customers  will  each  bear  a 


proportionate  share  of  the  total 
redispatch  cost  based  on  their  respective 
Load  Ratio  Shares. 

33.4  Curtailments  of  Scheduled 
Deliveries:  If  a  transmission  constraint 
on  the  Transmission  Provider's 
Transmission  System  cannot  be  relieved 
through  the  implementation  of  least-cost 
redispatch  procedures  and  the 
Transmission  Provider  determines  that 
it  is  necessfiry  to  Curtail  scheduled 
deliveries,  the  Parties  shall  Cintail  such 
schedules  in  accordance  with  the 
Network  Operating  Agreement. 

33.5  Allocation  of  Curtailments:  Tbo 
Transmission  Provider  shall,  on  a 
non-discriminatory  basis.  Curtail  the 
transaction(s)  that  effectively  relieve  the 
constraint.  However,  to  the  extent 
practicable  and  consistent  with  Good 
Utility  I^ctice,  any  Curtailment  will  be 
shared  by  the  Transmission  Provider 
and  Network  Customer  in  proportion  to 
their  respective  Load  Ratio  Shares.  The 
Transmission  Provider  shall  not  direct 
the  Network  Customer  to  Ciutail 
schedules  to  an  extent  greater  than  the 
Transmission  Provider  would  Curtail 
the  Transmission  Provider's  schedules 
under  similar  circumstances. 

33.6  Load  Shedding:  To  the  extent 
that  a  system  contingency  exists  on  the 
Transmission  Provider's  Transmission 
System  and  the  Transmission  Provider 
determines  that  it  is  necessary  for  the 
Transmission  Provider  and  the  Network 
Customer  to  shed  load,  the  Parties  shall 
shed  load  in  accordance  with  previously 
established  procedures  under  the 
Network  Operating  Agreement. 

33.7  System  Reliability: 
Notwithstanding  any  other  provisions  of 
this  Tariff,  the  Transmission  Provider 
reserves  the  right,  consistent  with  Good 
Utility  Practice  and  on  a  not  imduly 
discriminatory  basis,  to  Curtail  Network 
Integration  Transmission  Service 
without  liability  on  the  Transmission 
Provider's  part  for  the  purpose  of 
making  necessary  adjustments  to, 
changes  in,  or  repairs  on  its  lines, 
substations  and  facilities,  and  in  cases 
where  the  continuance  of  Network 
Integration  Transmission  Service  would 
endanger  persons  or  property.  In  the 
event  of  any  adverse  condition(s)  or 
disturbance(s)  on  the  Transmission 
Provider's  Transmission  System  or  on 
any  other  system(s)  directly  or 
indirectly  interconnected  with  the 
Transmission  Provider's  Transmission 
System,  the  Transmission  Provider, 
consistent  with  Good  Utility  Practice, 
also  may  Curtail  Network  Integration 
Transmission  Service  in  order  to  (i) 
limit  the  extent  or  damage  of  the 
adverse  condition(s)  or  disturbance(s), 
(ii)  prevent  damage  to  generating  or 
transmission  facilities,  or  (iii)  expedite 


restoration  of  service.  The  Transmission 
Provider  will  give  the  Network 
Customer  as  much  advance  notice  as  is 
practicable  in  the  event  of  such 
Curtailment.  Any  Curtailment  of 
Network  Integration  Transmission 
Service  will  be  not  unduly 
discriminatory  relative  to  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its 
Native  Load  Customers.  The 
Transmission  Provider  shall  specify  the 
rate  treatment  and  all  related  terms  and 
conditions  applicable  in  the  event  that 
the  Network  Customer  fails  to  respond 
to  established  I.,oad  Shedding  and 
Curtailment  procedures. 

34    Rates  and  Charges 

The  Network  Customer  shall  pay  the 
Transmission  Provider  for  any  Direct 
Assignment  Facilities,  Ancillary 
Services,  and  applicable  study  costs, 
consistent  with  Federal  practice,  along 
with  the  following: 

34. 1    Monthly  Demand  Chargfi:  The  Network 
Customer  shall  pay  a  monthly  Demand 
Qiaige.  which  shall  be  detennined  by 
multiplying  its  Load  Ratio  Share  times  one 
twelfth  (V12)  of  the  Transmission  Provider's 
Annual  Transmission  Revenue  Requirement 
specified  in  Schedule  H. 

34.2  Determination  of  Network 
Customer's  Monthly  Network  Load:  The 
Network  Customer's  Monthly  Network 
Load  is  its  hourly  load  (including  its 
designated  Network  Load  not  physically 
interconnected  with  the  Transmission 
Provider  under  Section  31.3)  coincident 
with  the  Transmission  Provider's 
Monthly  Transmission  System  Peak. 

34.3  Determination  of  Tmnsmission 
Provider's  Monthly  Transmission 
System  Load:  The  Transmission 
Provider's  Monthly  Transmission 
System  Load  is  the  Transmission 
Provider's  Monthly  Transmission 
System  Peak  minus  the  coincident  peak 
usage  of  all  Firm  Point-To-Point 
Transmission  Service  customers 
pursuant  to  Part  II  of  this  Tariff  plus  the 
Reserved  Capacity  of  all  Firm  Point-To- 
Point  Transmission  Service  customers. 

34.4  Redispatch  Charge:  The 
Network  Customer  shall  pay  a  Load 
Ratio  Share  of  any  redispatch  costs 
allocated  between  the  Network 
Customer  and  the  Transmission 
Provider  pursuant  to  Section  33.  To  the 
extent  that  the  Transmission  Provider 
incurs  an  obligation  to  the  Network 
Customer  for  redispatch  costs  in 
accoidance  with  Section  33.  such 
amounts  shall  be  credited  against  the 
Network  Customer's  bill  for  the 
applicable  month. 

34.5  Stranded  Cost  Recovery:  The 
Transmission  Provider  may  seek  to 
recover  stranded  costs  from  the  Network 
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Customer  pursuai  ^  to  this  Tariff  in 
accordance  with  the  terms,  conditions 
and  procedures  set;  forth  in  FERC  Order 
No.  888,  in  a  mantijer  consistent  with 
applicable  Federal  Jaw  and  regulations. 

35  Operating  Amv^gements 

35.1  OperatiohWnder  The  Network 
Operating  Agreent$nt:  The  Network 
Customer  shall  plui,  construct,  operate 
and  maintain  its  fftilities  in  accordance 
with  Good  Utility  ilfractice  and  in 
conformance  with!  the  Nefwork 
Operating  Agreement. 

35.2  Network  Operating  Agreement: 
The  terms  and  conditions  under  which 
the  Network  Custd«ier  shall  operate  its 
facilities  and  the  technical  and 
operational  matteisassociated  with  the 
implementation  o^  Part  ni  of  the  Tariff 
shall  be  specified  ia  the  Network 
Operating  Agreement.  The  Network 
Operating  Agreemimt  shall  provide  for 
the  Parties  to  (i)  o^rate  and  maintain 
equipment  necess^  for  integrating  the 
Network  Customer  within  the 
Transmission  Provider's  Transmission 
System  (including,  but  not  limited  to, 
remote  terminal  umts,  metering, 
commimications  equipment  and 
relaying  equipmerj^,  (ii)  transfer  data 
between  the  Transtiission  Provider  and 
the  Network  Custoitier  (including,  but 
not  limited  to,  hea^  irates  and 
operational  characteristics  of  Network 
Resources,  generatti>n  schedules  for 
units  outside  the  Itijansmission 
Provider's  Transm|$sion  System, 
interchange  schedules,  imit  outputs  for 
redispatch  require^l  under  Section  33, 
voltage  schedules,  ^ss  factors  and  other 
real  time  data),  (iiij  |use  software 
programs  required  for  data  links  and 
constraint  dispatching,  (iv)  exchange 
data  on  forecasted  loads  and  resources 
necessary  for  long-term  planning,  and 
(v)  address  any  othj^r  technical  and 
operational  consid^hitions  required  for 
implementation  of  Part  III  of  the  Tariff, 
including  scheduling  protocols.  The 
Network  Operating  Agreement  will 
recognize  that  the  fretwork  Customer 
shall  either  (i)  opeijcite  as  a  Control  Area 
under  applicable  guidelines  of  the  North 
American  Electric  Rieliability  Council 
(NERC)  and  the  (applicable  regional 
reliability  councillf  (ii)  satisfy  its 
Control  Area  requiMments,  including  all 
necessaiy  Andllary  [Services,  by 
contracting  with  th^  Transmission 
Provider,  or  (iii)  satisfy  its  Control  Area 
requirements,  including  all  necessary 
Ancillary  Services.by  contracting  with 
another  entity,  coniistent  with  Good 
Utility  Practice,  which  satisfies  NERC 
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legional  reliability 


and  the  [applicable : 
council]  requiremei  ts.  The 
Transmission  Provit  er  shall  not 
unreasonably  refus( » to  accept 


contractual  arrangements  with  another 
entity  for  Ancillary  Services.  The 
Network  Operating  Agreement  is 
included  in  Attachment  G. 

35.3    Network  Operating  Committee 
A  Network  Operating  Committee 
'  (Committee)  shall  be  established  to 
coordinate  operating  criteria  for  the 
Parties'  respiective  responsibilities  under 
the  Network  Operating  Agreement.  Each 
Network  Customer  shall  be  entitled  to 
have  at  least  one  representative  on  the 
Committee.  The  Committee  shall  meet 
from  time  to  time  as  need  requires,  but 
no  less  than  once  each  calendar  year. 

Schedule  1 

Scheduling,  System  Control  and 
Dispatch  Service 

This  service  is  required  to  schedule 
the  movement  of  power  through,  out  of, 
within,  or  into  a  Control  Area.  This 
service  can  be  provided  only  by  the 
operator  of  the  Control  Area  in  which 
the  transmission  facilities  used  for 
transmission  service  are  located. 
Scheduling.  System  Control  and 
Dispatch  Service  is  provided  directly  by 
the  Transmission  Provider  (if  the 
Transmission  Provider  is  the  Control 
Area  Operator)  or  indirectly  by  the 
Transmission  Provider  making 
arrangements  writh  the  Control  Area 
operator  that  performs  this  service  for 
the  Transmission  Provider's 
Transmission  System.  The  Transmission 
Customer  must  purchase  this  service 
from  the  Transmission  Provider  or  the 
Control  Area  operator.  The  charges  for 
Scheduling,  System  Control  and 
Dispatch  Service  are  to  be  based  on  the 
rates  referred  to  below.  To  the  extent  the 
Control  Area  operator  performs  this 
service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer 
are  to  reflect  only  a  pass-through  of  the 
costs  charged  to  the  Transmission 
Provider  by  that  Control  Area  operator. 

The  charges  for  Scheduling,  System 
Control  and  Dispatch  Service  are  set 
forth  in  the  appropriate  rate  schedule 
attached  to  and  made  part  of  the 
applicable  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  service  under  this 
schedule  were  promulgated  and  may  be 
modified  pursuant  to  appficable  Federal 
laws,  regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Scheduling, 
System  Control  and  Dispatch  Service 
upon  written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 
Scheduling,  System  Control  and 
Dispatch  Service  shall  be  as  set  forth  in 
a  subsequent  rate  schedule  promulgated 


pursuant  to  applicable  Federal  laws, 
regulations,  and  policies,  and  attached 
to  and  made  part  of  the  applicable 
Service  Agreement.  The  Transmission 
Provider  shall  charge  the  Transmission 
Customer  in  accordance  with  the  rate 
then  in  effect. 

Schedule  2 

Reactive  Supply  and  Voltage  Control 
From  Generation  Sources  Service 

In  order  to  maintain  transmission 
voltages  on  the  Transmission  Provider's 
transmission  facilities  within  acceptable 
limits,  generation  facilities  under  the 
control  of  the  Control  Area  operator  are 
operated  to  produce  (or  absort))  reactive 
power.  Thus,  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  must  be  provided  for 
each  transaction  on  the  Transmission 
Provider's  transmission  facilities.  The 
amount  of  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  that  must  be  supplied  with 
respect  to  the  Transmission  Customer's 
transaction  will  be  determined  based  oiT 
the  reactive  power  support  necessary  to 
maintain  transmission  voltages  within 
Umits  that  are  generally  accepted  in  the 
region  and  consistently  adhered  to  by 
the  Transmission  Provider. 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  is  to  be 
provided  directly  by  the  Transmission 
Provider  (if  the  Transmission  Provider 
is  the  Control  Area  operator)  or 
indirectly  by  the  Transmission  Provider 
making  arrangements  with  the  Control 
Area  operator  that  performs  this  service 
for  the  Transmission  Provider's 
Transmission  System.  The  Transmission 
Customer  must  purchase  this  service 
from  the  Transmission  Provider  or  the 
Control  Area  operator.  The  charges  for 
such  service  will  be  based  upon  the 
rates  referred  to  below.  To  the  extent  the 
Control  Area  operator  performs  this 
service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer 
are  to  reflect  only  a  pass-through  of  the 
costs  charged  to  the  Transmission 
Provider  by  the  Control  Area  Operator. 

The  charges  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  are  set  forth  in  the 
appropriate  rate  schedule  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources  Service  upon  written  notice  to 
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the  Transmission  Customer.  Any  change 
to  the  charges  to  the  Transmission 
Customer  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  shall  be  as  set  forth  in 
a  subsequent  rate  schedule  promulgated 
pursuant  to  the  above  procedures  and 
attached  to  and  made  part  of  the 
applicable  Service  Agreement.  The 
Transmission  Provider  shall  charge  the 
Transmission  Customer  in  accordance 
With  the  rate  then  in  effect. 

Schedule  3 

Regulation  and  Frequency  Response 
Service 

Regulation  and  Frequency  Response 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources 
(generation  and  interchange)  with  load 
and  for  maintaining  scheduled 
interconnection  frequency  at  sixty 
cycles  per  second  (60  Hz).  Regulation 
and  Frequency  Response  Service  is 
accomplished  by  committing  on-line 
generation  whose  output  is  raised  or 
Ifiwered  (predominantly  through  the  use 
of  aiitomatic  generating  control 
equipment)  as  necessary  to  follow  the 
moment-by-moment  changes  in  load. 
The  obligation  to  maintain  this  balance 
between  resources  and  load  lies  with 
the  Transmission  Provider  (or  the 
Control  Area  operator  that  performs  this 
function  for  the  Transmission  Provider). 
The  Transmission  Provider  must  offer 
this  service  when  the  transmission 
service  is  used  to  serve  load  within  its 
Control  Area.  The  Transmission 
Customer  must  either  purchase  this 
service  from  the  Transmission  Provider 
or  make  alternative  comparable 
arrangements  to  satisfy  its  Regulation 
and  Frequency  Response  Service 
obligation.  The  charges  for  Regulation 
and  Frequency  Response  Service  are 
referred  to  below.  The  amount  of 
Regulation  and  Frequency  Response 
Service  may  be  set  forth  in  the  Service 
Agreement.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  charges  for  ReguJation  and 
Frequency  Response  Service  are  set 
forth  in  the  appropriate  rate  schedule 
attached  to  and  made  part  of  the 
applicable  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  service  under  this 
schedule  were  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Regulation  and 


Frequency  Response  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 
Regulation  and  Frequency  Response 
Service  shall  be  as  set  forth  in  a 
subsequent  rate  schedule  promulgated 
pursuant  to  the  above  procedures  and 
attached  to  and  made  part  of  the 
applicable  Service  Agreement.  The 
Transmission  Provider  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Sckedule4 

Energy  Imbalance  Service  ^ 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  to  a  load  located  within  a 
Control  Area  over  a  single  hour.  The 
Transmission  Provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  Transmission  Customer  must 
either  obtain  this  service  from  the 
Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Energy  Imbalance  Service 
obligation.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission- Provider  by  that 
Control  Area  operator. 

The  Transmission  Provider  shall 
establish  a  deviation  band  of  +/  - 1.5 
percent  (with  a  minimum  of  2  MW)  of 
the  scheduled  transaction  to  be  applied 
hoiu-ly  to  any  energy  imbalance  that 
occiu"s  as  a  result  of  the  Transmission 
Customer's  scheduled  transaction(s). 
Parties  should  attempt  to  eliminate 
energy  imbalances  within  the  limits  of 
the  deviation  band  within  thirty  (30) 
days  or  within  such  other  reasonable 
period  of  time  as  is  generally  accepted 
in  the  region  and  consistently  adhered 
to  by  the  Transmission  Provider.  If  an 
energy  imbalance  is  not  corrected 
within  thirty  (30)  days  or  a  reasonable 
period  of  time  that  is  generally  accepted 
in  the  region  and  consistently  adhered 
to  by  the  Transmission  Provider,  the 
Transmission  Customer  will 
compensate  the  Transmission  Provider 
for  such  service.  Energy  imbalances 
outside  the  deviation  band  will  be 
subject  to  charges  to  be  specified  by  the 
Transmission  Provider.  Compensation 
for  Energy  Imbalance  Service  will  be  as 
set  forth  below. 

The  compensation  for  Energy 
Imbalance  Service  is  set  forth  in  the 
appropriate  rate  schedule  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  rates  or  rate 


methodology  used  to  calculate  the 
charges  for  service  imder  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  compensation  for  Energy 
Imbalance  Service  upon  written  notice 
to  the  Transmission  Customer.  Any 
change  to  the  compensation  to  the 
Transmission  Customer  for  Energy 
Imbalance  Service  shall  be  as  set  forth 
in  a  subsequent  rate  schedule 
promulgated  pursuant  to  the  above 
procedures  and  attached  to  and  made 
part  of  the  applicable  Service 
Agreement,  llie  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Schedule  5 

Operating  Reserve— Spinning  Reserve 
Service 

Spinning  Reserve  Service  is  needed  to 
serve  load  immediately  in  the  event  of 
a  sjrstem  contingency.  Spinning  Reserve 
Service  may  be  provided  by  generating 
units  that  are  on-line  and  loaded  at  less 
than  maximum  output.  The 
Transmission  Provider  must  offier  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  Transmission  Customer  must 
either  purchase  this  service  from  the 
Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Spinning  Reserve  Service 
obligation.  The  charges  for  Spinning 
Reserve  Service  are  refeired  to  below. 
The  amount  of  Spinning  Reserve 
Service  may  be  set  forth  in  the  Service 
Agreement.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  charges  for  Operating  Reserve- 
Spinning  Reserve  Service  are  set  forth  in 
the  appropriate  rate  schedule  attached 
to  and  made  part  of  the  applicable 
Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 
were  promulgated  aind  may  be  itiodifred 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Operating 
Reserve — Spinning  Reserve  Service 
upon  written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 
Operating  Reserve — Spinning  Reserve 
Service  shall  be  as  set  forth  in  a 
subsequent  rate  schedule  promulgated 
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pursuant  to  the  above  procedures  and 
attached  to  and  made  part  of  the 
applicable  Serviq^  Agreement.  The 
Transmission  Pn^Vider  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  the^.in  effect. 

Schedules 


Operating  Reset 
Reserve  Service 


Supplemental 


Supplemental  ti|eserve  Service  is 
needed  to  serve  Iwd  in  the  event  of  a 
system  contingenicy;  however,  it  is  not 
available  immedijejtely  to  serve  load  but 
rather  within  a  sliirt  period  of  time. 
Supplemental  Reserve  Service  may  be 
provided  by  generating  units  that  are 
on-line  but  unloaded,  by  quick-start 
generation  or  by  nlterruptible  load.  The 
Transmission  Provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  loajiwithin  its  Control 
Area.  The  Transmission  Customer  must 
either  purchase  tl^|s  service  from  the 
Transmission  PrdVider  or  make 
alternative  comp^ble  arrangements  to 
satisfy  its  Supplemental  Reserve  Service 
obligation.  The  cl^^rges  for 
Supplemental  Reserve  Service  are 
refened  to  below.  The  amount  of 
Supplemental  ReMrve  Service  maybe 
set  forth  in  the  SeirVice  Agreement.  To 
the  extent  the  Coiitrol  Area  operator 
performs  this  service  for  the 
Transmission  Provider,  charges  to  the 
Transmission  Cummer  are  to  reflect 
only  a  pass-through  of  the  costs  chained 
to  the  Transmissi^^  Provider  by  that 
Control  Area  opeijajtor. 

The  charges  for  Operating  Reserve — 
Supplemental  Reserve  Service  are  set 
forth  in  the  approb^ate  rate  schedule 
attached  to  and  meide  part  of  the 
applicable  Servic^  {Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  servlice  under  this 
schedule  were  prdihulgated  and  may  be 
modified  pursuant  |to  applicable  Federal 
laws,  regulations,  iaind  policies. 

The  Transmission  Provider  may 
modify  the  chai^e^ifor  Operating 
Reserve — Suppleiiental  Reserve  Service 
upon  written  notiiie  to  the  Transmission 
Customer.  Any  ch^ge  to  the  charges  to 
the  Transmission  Customer  for 
Operating  Reserve— -Supplemental 
Reserve  Service  sl^4ll  be  as  set  forth  in 
a  subsequent  rate  i<iiedule  promulgated 
pursuant  to  the  above  procedures  and 
attached  to  and  made  part  of  the 
applicable  Servicej  Agreement.  The 
Transmission  Provider  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 


Schedule  7 

Long-Term  Firm  and  Short-Term  Firm 
Point-to-Foint  Transmission  Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider 
each  month  for  Reserved  Capacity 
pursuant  to  its  rate  schedule  for  Firm 
Point-to-Point  Transmission  Service 
attached  to  and  made  a  part  of  the 
applicable  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  service  under  this 
schedule  were  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Firm  Point-to- 
Point  Transmission  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for  Firm 
Point-to-Point  Transmission  Service 
shall  be  as  set  forth  in  a  subsequent  rate 
schedule  promulgated  pursuant  to  the 
above  procedures  and  attached  to  and 
made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows:  (1)  Any 
offer  of  a  discoimt  made  by  the 
Transmission  Provider  must  be 
■  announced  to  all  Eligible  Customers 
solely  by  posting  on  the  OASIS,  (2)  any 
customer-initiated  requests  for 
discounts  (including  requests  for  use  by 
one's  wholesale  merchant  or  an 
affiliate's  use)  must  occur  solely  by 
posting  on  the  OASIS,  and  (3)  once  a 
discount  is  negotiated,  details  must  be 
immediately  posted  on  the  OASIS.  For 
any  discount  agreed  upon  for  service  on 
a  path,  from  point(s)  of  receipt  to 
point(s)  of  delivery,  the  Transmission 
Provider  must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  Eligible  Customers  on 
all  unconstrained  transmission  paths 
that  go  to  the  same  point(s)  of  delivery 
on  the  Transmission  System. 

Schedules 

Non-Firm  Point-To-Point  Transmission 
Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider 
for  Non-Firm  Point-to-Point 
Transmission  Service  pursuant  to  its 
rate  schedule  for  Non-Firm  Point-to- 
Point  Transmission  Service  attached  to 
and  made  a  part  of  the  applicable 
Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 


were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Firm  Point-to- 
Point  Transmission  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  chai^ges  to 
the  Transmission  Customer  for  Firm 
Point-to-Point  Transmission  Service 
shall  be  as  set  forth  in  a  subsequent  rate 
schedule  promulgated  pursuant  to  the 
above  procedures  and  attached  to  and 
made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows:  (1)  Any 
offer  of  a  discount  made  by  the 
Transmission  Provider  must  be 
announced  to  all  Eligible  Customers 
solely  by  posting  on  the  OASIS,  (2)  any 
customer-initiated  requests  for 
discounts  (including  requests  for  u^  by 
one's  wholesale  merchant  or  an 
affiliate's  use)  must  occur  solely  by 
posting  on  the  OASIS,  and  (3)  once  a 
discount  is  negotiated,  details  must  be 
immediately  posted  on  the  OASIS.  For 
any  discount  agreed  upon  for  service  on 
a  path,  from  point(s)  of  receipt  to 
point(s)  of  delivery,  the  Transmission 
Provider  must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  Eligible  Customers  on 
all  unconstrained  transmission  paths 
that  go  to  the  same  point(s)  of  delivery 
on  the  Transmission  System. 


Atti 


It  A 


Form  of  Service  Agreement  for  Firm  Point- 
To-Point  Transmission  Service 

Note:  The  form  of  the  agreement  for  short- 
term  firm  transmission  service  is  Attachment 
B,  which  is  an  enabUng  agreement  for  short- 
term  arrangements,  both  firm  and  non-firm.  - 

Part  A:  Service  Agreement  for  Long-Tenn, 
Firm  Point-To-Point  Transmission  Service 

1    This  Service  Agreement  (Agreement), 

dated  as  of .  is  entered  into,  by 

and  between  Southwestern  Power 
Administration  (Transmission  Provider  or 

Southwestern),  and 

(Transmission  Customer). 

1.1  The  Transmission  Provider  may 
revise  rates  for  Firm  Point-to-Point 
Transmission  Service  provided  under  this 
Service  Agreement  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies  upon 
written  notice  to  the  Transmission  Customer. 

1.2  The  Transmission  Provider  may 
change  the  General  Provisions  of  this 
Agreement  (Part  C)  upon  written  notice  to  the 
Transmission  Customer. 

1 .3  The  Transmission  Provider  may  recall 
all  or  part  of  the  capacity  reserved  under  this 
Service  Agreement,  with  no  less' than  36 
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months'  notice,  if  such  capacity  is  required 
to  fulfill  the  Transmission  Provider's 
obligations  under  Section  5  of  the  Flood 
Control  Act  of  1944. 

2  The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
have  a  Completed  Application  for  Long- 
Term,  Firm  Point-To-Point  Transmission 
Service  under  the  Transmission  Provider's 
Open  Access  Transmission  Tariff  (Tariff). 

3  The  Transmission  Customer  has 
provided  to  the  Transmission  Provider  a 
processing  fee  in  accordance  with  Section 
17.3  of  the  Tariff. 

4  The  Tariff  as  presently  constituted  or  as 
it  may  be  revised  or  superseded  is 
incorporated  herein  and  made  a  part  hereof. 

5  Southwestem's  rate  schedule 
applicable  to  Firm  Point-to-Point 
Transmission  Service  (Rate  Schedule)  as 
presently  constituted  or  as  it  may  be  revised 
or  superseded  is  incorporated  herein  and 
made  a  part  hereof. 

6  Service  under  this  Agreement  shall 
commence  on  the  latest  of: 

(1) ,  (2)  the  date  on  which 

construction  of  any  Direct  Assignment 
Facilities  and/or  Network  Upgrades  are 
completed,  or  (3)  on  the  first  day  of  the 
month  following  execution  by  both  Parties. 
Service  under  this  Agreement  shall  terminate 
on . 

7  The  Transmission  Provider  agrees  to 
provide,  and  the  Transmission  Customer 
agrees  to  take  and  pay  for,  Firm  Point-To- 
Point  Transmission  Service  in  accordance 
with  the  provisions  of  Part  II  of  the  Tariff  and 
this  Agreement. 

8  All  schedules  for  service  under  this 
.Agreement  which  cross  Control  Area 
boundaries  between  the  Transmission 
Provider  and  interconnected  utilities  shall 
confiarm  to  the  standards  for  scheduled 
interchange  of  the  North  American  Electric 
Reliability  Council  and  the  applicable 
regional  reliability  council. 

9  The  Transmission  Provider  is  not 
obligated  under  this  Agreement  to  satisfy  any 
deficiencies  that  may  occur  for  the 
Transmission  Customer  as  a  result  of 
suspension  or  reduction  of  schedules  by  a 
Third  Party,  nor  is  the  Transmission  Provider 
obliged  to  notify  any  party  if  such  schedules 
are  suspended  or  reduced  due  to  the  action 
of  a  Third  Party. 

10  Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Agreement  shall 
be  made  to  the  representative  of  the  other 
Party  as  indicated  below. 

Transmission  Provider:  Administrator, 
Southwestern  Power  Administration,  One 
West  Third  Street,  Suite  1400,  Tulsa,  OK 
74103. 

Transmission  Customer: 


IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Agreement  to  be  executed  by 
their  respective  authorized  officials. 
SOUTHWESTERN  POWER 

ADMINISTRATION 

By: 


Tulsa.  Oklahoma.  74101-1619 
Date: 


Reviewed  by  Southwestem's  General 
Counsel: 


By:  

(TRANSMISSION  CUSTOMER) 

By:  

Title: 

Address:    


Date: 


Put  B:  Specifications  for  Long-Term  Finn 
Point-To-Point  Transmission  Service 

1    Term  of  Transaction:  • 

Start  Date: 


Termination  Date:  

2    Description  of  capacity  to  be  transmitted 


by  Transmission  Provider,  including  the 
electric  Control  Area  in  which  the 
transaction  originates. 


3  Point(s)  of  Receipt: 
Delivering  Parfy: 

4  Point(s)  of  Delivery: . 

5  Receiving  Party: 


ADMINISTRATOR 
P.O.  Box  1619 


Maximum  amount  of  capacity  to  be 
transmitted  (Reserved  Capacity): 

6    Designation  of  party(ies)  subject  to 
reciprocal  service  obligation: 


7    Name  of  the  Control  Area  from  which 
capacity  and  energy  will  be  delivered  to  the 
Transmission  Provider  for  Transmission 
Service: 

Name  of  the  Control  Area  to  which  capacity 
and  energy  will  be  delivered  by  the 
Transmission  Provider: 

Name(s]  of  any  intervening  Systems 
providing  Transmission  Service: 


8    Service  under  this  Agreement  may  be 
subject  to  some  combination  of  the  charges 
detailed  below.  The  appropriate  charges  for 
individual  transactions  will  be  determined  in 
accordance  with  the  terms  and  conditions  of 
the  Tariff  and  the  Rate  Schedule. 

8.1  Transmission  Charges  are  set  forth  in 
the  Rate  Schedule. 

8.2  Real  Power  Losses  will  be  applied 
and  charged  in  accordance  with  the  Rate 
Schedule. 

8.3  Ancillary  Services  Charges  are  set 
forth  in  the  Rate  Schedule.  The  specific 
Ancillary  Services  to  be  charged  initially 
under  this  Agreement  are  listed  below. 
Changes  in  Ancillary  Services,  if  applicable, 
are  made  in  accordance  with  the  Rate 
Schedule. 


8.4    System  Impact  and/or  Facilities  Study 
Charge(s]:  (to  be  filled  in  if  applicable) 


8.5    Direct  Assignment  Facilities  Charge: 
(to  be  filled  in  if  applicable) 


8.5    Other  Charges,  including 
transformation  services  and  penalties,  if 
applicable,  will  be  determined  by  the  Rate 
Schedule  or  set  forth  below: 

Part  C:  General  Pnnrisions  ApplicaUe  to 
Transmission  Service 

1  Propriety  of  Rates.  The  Transmission 
Provider  shall  bill  the  Transmission 
Customer  for  the  Transmission  Customer's 
purchases  of  power,  energy,  and  other 
services  in  accordance  with  the  Rate 
Schedule,  which  is  placed  in  efiisct  pursuant 
to  statute. 

1.1  The  Transmission  Customer  hereby 
agrees  to  promptly  pay  the  Transmission 
Provider  under  such  Rate  Schedule,  whether 
or  hot  the  Transmission  Customer  agrees 
with  the  propriety  or  the  levels  of  the  rates 
placed  into  effect  pursuant  to  law,  regulation, 
or  the  order  of  an  appropriate  authority, 
subject  to  the  Transmission  Customer's  rights 
to  terminate  service. 

1.2  In  the  event  that  the  U.S.  Congress 
amends  the  maimer  in  which  the 
Transmission  Provider  calculates  or  charges 
for  its  products  and  services,  the 
Transmission  Customer  hereby  agrees  to 
promptly  pay  in  such  an  amended  manner, 
subject  to  the  Transmission  Customer's  right 
to  terminate. 

2  Otanges  in  Rates:  The  rates  and/or 
terms  and  conditions  set  fotth  in  the  Rate 
Schedule  may  change  upon  confirmation 
and/or  approval  by  the  appropriate  authority 
having  responsibility  to  so  confirm  and/or 
approve  rate  schedules,  and,  whether  on  an 
interim  basis  or  as  finally  confirmed  and/or 
approved,  such  rates  may  be  increased, 
decreased,  modified,  or  superseded  at  any 
time  and  from  time  to  time. 

2.1  If  such  rates  are  so  increased, 
decreased,  modified,  or  superseded,  the  rates 
and  terms  and  conditions  shall  thereupon 
become  effective  and  applicable  to  the 
Transmission  Service  fiirnished  by  the 
Transmission  Provider  under  this  Agreement, 
in  accordance  with  and  on  the  effective  date 
specified  in  the  order  of  the  appropriate 
authority. 

2.2  The  Transmission  Provider  shall 
promptly  notify  the  Transmission  Customer 
in  writing  of  the  redetermination  and/or 
changes  and  modifications  made  in  the  then- 
effective  Transmission  Provider's  rate 
schedules  for  Transmission  Service. 

2.3  If  such  notice  advises  that  the  rates  to 
be  paid  by  the  Transmission  Customer  for  the 
Transmission  Service  furnished  by  the 
Transmission  Provider  under  this  Agreement 
are  greater  than  the  then-effective  rate  for 
such  service,  The  Transmission  Customer 
may,  by  written  notice  to  the  Transnussion 
Provider  at  any  time  within  90  days 
following  the  date  of  receipt  of  such  notice 
from  the  Transmission  Provider,  terminate 
this  Agreement  in  its  entirety,  such 
termination  to  become  effiective  as  of  the  last 
day  of  any  month  following  no  less  than  6 
months  after  the  date  of  receipt  by  the 
Transmission  Provider  of  such  notice  of 
termination  from  the  Transmission  Customer. 

2.4  In  the  event  that  the  Transmission 
Customer  elects  to  terminate  this  Agreement 
pursuant  to  this  Section  2,  the  Tragsmission 
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Customer  shall  p^  for  services  under  this 
Agreement  at  the  uen-e%ctive  rates  during 
the  interim  between  the  date  of  such  notice 
and  the  effective  tBrmination  date  specified 
in  such  notice.      | ' 

3    Availability  of  Funds  to  the 
Transmission  Provider:  This  Agreement  and 
all  rights  and  obligations  hereunder,  and  the 
expenditure  of  fui^ds  by  the  Transmission 
Provider  under  its  provisions,  are  expressly 
conditioned  and  cUntingent  upon  the  U.S. 
Congress's  making  available  (through  direct 
appropriation,  auutorization  of  a  revolving 
fund,  the  authority  to  borrow  funds,  or 
through  such  othefr'means  as  it  may  provide) 
the  necessary  fundi  to  enable  the 
Transmission  Provider  to  carry  out  the 
provisions  of  this  Agreement,  and  if  such 
funds  are  not  available,  this  Agreement  shall 
terminate  and  hava  no  further  force  or  effect 
as  of  the  last  day  for  which  funds  were 
available,  and  the  Transmission  Customer 
hereby  releases  the  Transmission  Provider 
from  any  and  all  liability  for  Culure  to 
perform  and  fulfil)  its  obligations  under  this 
Agreement  for  that  reason. 

3.1  No  obligation  contained  herein  for  the 
future  payment  of  liQoney  by  the 
Transmission  Provider,  or  liability  on  the 
part  of  the  Transniitsion  Provider  for  breach 
of  any  of  the  provijsions  contained  herein, 
shall  be  bindingupon  or  enforceable  against 
the  Transmission  Provider  unless  and  until 
funds,  as  provided  In  this  Section  3,  are 
available  out  of  which  such  obligations  or 
liability  can  be  legplly  paid. 

3.2  Nothing  in  this  Agreement  may  be 
considered  as  implting  that  the  U.S. 
Congress  will,  at  ajiater  date,  appropriate 
fiinds  sufficient  to  meet  any  deficiencies  or 
obligations  incurred  under  this  Agreement. 

4  Covenant  Against  Contingent  Fees:  The 
Transmission  Customer  warrants  that  no 
person  or  selling  a^ncy  has  been  employed 
or  retained  to  solicn^  or  secure  this  Agreement 
upon  an  agreemen|  0r  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee,  except  bona  fide  employees  or 
bona  fide  establishfttl  commercial  or  selling 
agencies  maintained  by  the  Transmission 
Customer  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this 
warranty,  the  Transmission  Provider  shall 
have  the  right  to  aaiiul  this  Agreement 
without  liability,  ok-,  at  its  discretion,  to  add 
to  the  Agreement  pifice  or  consideration  the 
full  amount  of  sudb;commission,  percentage, 
brokerage,  or  continent  fee. 

5  Termination  f^r  Breach :  If  either  Party 
breaches  a  material  provision  of  this 
Agreement,  the  other  Party,  at  its  option,  may 
terminate  this  Agreement  upon  30  days'  prior 
wnritten  notice  of  its  intention  to  do  so,  and 
this  Agreement  ipsa  facto  shall  terminate  at 
the  end  of  such  30iaay  period  unless  such 
violation  is  corrected  within  that  period. 
Neither  Party  shall  be  considered  to  be  in 
defeult  or  breach  with  respect  to  any 
obligation  under  this  Agreement  if  prevented 
from  fulfilling  such  obligation  by  reason  of 
an  Uncontrollable  Force. 

6  Convict  Labon  In  connection  with  the 
performance  of  wofl^  under  this  Agreement, 
the  Transmission  dustomer  agrees  not  to 
employ  any  person  under  going  sentence  of 
imprisonment  excejpt  as  provided  by  Pub.  L. 


89-176,  September  10, 1965  (18  U.S.C  4062 
(c)(2)),  and  Executive  Order  11755,  December 
29, 1973. 

7  Equal  Employment  Opportunity:  During 
the  performance  of  this  Agreement,  the 
Transmission  Customer  agrees  to  abide  by 
and  to  fulfill  the  nondiscrimination 
requirements  of  the  "equal  opportunity 
clause"  contained  in  Section  202  of 
Executive  Order  11246  dated  September  24, 
1965  (30  FR  12319),  any  Executive  Order 
amending  such  order,  and  any  other 
Executive  Order  superseding  such  order. 

8  Affirmative  Action  for  Disabled 
Veterans  and  Veterans  of  the  Vietnam  Era: 
During  the  performance  of  this  Agreement, 
the  Transmission  Customer  agrees  to  comply 
with  Section  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974,  Pub.  L. 
93-508  as  it  amends  Pub.  L.  92-540.  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era,  and  to  folfill  the 
requirements  of  the  "affirmative  action 
clause,"  38  USCA  Sections  2011  and  2012 
(1979);  41  CFR  60-250  et  seq. 

9  Affirmative  Action  for  Handicapped 
Workers:  During  the  performance  of  this 
Agreement,  the  Transmission  Customer 
agrees  to  comply  with  Section  503  of  the 
Rehabilitation  Act  of  1973,  Pub.  L  93-516, 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals,  and  to  otherwise 
fulfill  the  requirements  of  the  "affirmative 
action  clause,"  29  USCA  Section  793  (1979); 
41  CFR  60-741  et  seq. 

10  Contract  Work  Hours  and  Safety 
Standards:  This  Agreement,  to  the  extent  that 
it  is  of  a  character  specified  in  Section  103 

of  the  Contract  Work  Hours  and  Safety 
Standards  Act,  40  U.S.C.  327-333  (1986),  is 
subject  to  the  provisions  of  the  said  Act  and 
to  regulations  promulgated  by  the  Secretary 
of  Labor  pursuant  to  the  said  Act. 

The  following  provisions  are  applicable 
only  to  Transmission  Customers  which 
receive  service  through  facilities  which  are 
(1)  jointly  used  by  the  Transmission  Provider 
and  the  Transmission  Customer,  (2)  where 
the  Transmission  Customer  would  have 
occasion  to  enter  the  facilities  of  the 
Transmission  Provider,  (3)  where  the 
Transmission  Customer  owns  facilities 
installed  on  the  property  of  the  Transmission 
Provider,  and/or  (4)  when  the  Transmission 
Customer  takes  service  directly  from  facilities 
owned  and  maintained  by  the  Transmission 
Provider. 

1 1  Meter  Tests  and  Adjustments:  Any 
metering  equipment  which  may  be  used  in 
power  aqcounting  for  Transmission  Service 
under  this  Agreement  shall  be  inspected  and 
tested  at  least  once  each  year  by  the  Party 
responsible,  and  at  any  reasonable  time  upon 
request  by  either  Party.  Metering  equipment 
found  to  be  defective  or  inaccurate  shall  be 
repaired  and  readjusted  or  replaced  by  the 
owner. 

11.1  A  meter  shall  be  considered 
inaccurate  if  it  is  found  to  deviate  from  an 
accurate  standard  meter  in  excess  of  0.5 
percent  when  tested  at  100  percent  of  load 
or  1.0  percent  when  tested  at  10  percent  of 
load. 

11.2  If  any  meter  inspection  or  test 
discloses  an  error  exceeding  2  percent,  a 


correction  based  upon  the  inaccuracy  found 
shall  be  made  on  the  records  of  electric 
service  furnished  since  the  beginning  of  the 
monthly  billing  period  immediately 
preceding  the  billing  period  during  which 
the  test  was  made,  and  such  correction,  when 
made,  shall  constitute  foil  adjustment  of  any 
claim  between  the  parties  hereto  arising  out 
of  such  inaccuracy  of  metering  equipment 

12    Reliability,  Safety.  Health,  and 
Environmental  Requirements  in  Regard  to 
Construction,  Operation,  and  Maintenance 
on  U.S.  Government  Property:  The  provisions 
of  this  Section  12  shall  apply  only  if  the 
Transmission  Customer,  its  agents  or 
contractors,  or  its  member  entities  perform 
maintenance,  operations,  or  construction  on 
the  property  of  the  U.S.  Government 
(Govenunent),  or  on  easements  shared  by  the 
Government  and  the  Transmission  Customer. 

12.1  Such  construction,  maintenance, 
and  operation  shall  be  performed  in 
accordance  with  standards  at  least  equal  to 
those  provided  by  the  National  Electrical 
Safety  Code  and  shall  conform  to  safety, 
environmental,  and  security  procedures 
identified  by  Transmission  Provider  as 
appropriate  to  each  fecility  in  which  such 
work  is  performed.  The  Transmission 
Provider  provides  such  written  procedures  in 
each  of  the  facilities  it  maintains  and  to 
affiected  Transmission  Customers. 

12.2  The  Transmission  Customer  and/or 
its  member  entities  shall  take  all  reasonable 
precautions  in  the  performance  of  such  wort: 
to  protect  the  public  and  the  environment 
The  Transmission  Customer  and/or  its 
member  entities  shall  comply  with  all 
applicable  local,  state,  and  Federal 
regulations  and  requirements  in  the 
performance  of  such  work,  including,  but  not 
limited  to,  the  National  Environmental  Policy 
Act,  the  Clean  Air  Act;  the  Clean  Water  Act; 
the  Comprehensive  Environmental 
Responsibility,  Compensation,  and  Liability 
Act;  the  Toxic  Substances  Control  Act;  the 
Resource  Conservation  and  Recovery  Act;  the 
Superfund  Amendments  and  Reauthorization 
Act  (SARA);  SARA  Title  III  (Emergency 
Planning  and  Community  Right-to-Know  Act 
of  1986);  and  the  Occupational  Safety  and 
Health  Act. 

12.3  In  the  event  that  the  Transmission 
Provider,  at  its  sole  option  and  in  its  sole 
judgment,  determines  that  construction, 
maintenance,  or  operation  of  facilities  which 
are  performed  under  this  Agreement  by  the 
Transmission  Customer,  and/or  one  of  its 
member  entities,  do  not  meet  the  standards 
and/or  regulations  and  requirements 
specified  in  this  Section  12,  or  if  the 
Transmission  Provider  determines,  in  its  sole 
judgment,  that  a  condition  exists  which 
provides  a  potentially  adverse  impact  (1)  on 
the  reliability  of  services  provided  by 
Transmission  Provider  to  its  customers,  (2) 
on  the  safety  and/or  health  of  the  public  or 
employees  and  agents  of  the  parties  hereto, 
and/or  (3)  on  the  environment,  then 
Transmission  Provider  may  provide  written 
notice  to  the  Transmission  Customer  and/or 
its  member  entity  of  the  deficient  condition; 
Provided,  That,  if  such  condition,  in 
Transmission  Provider's  sole  judgment  and  at 
Transmission  Provider's  sole  option,  requires 
immediate  attention  and  does  not  allow  time 
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for  such  notice.  Transmission  Provider  will 
remedy  the  condition  and,  where 
appropriate,  bill  the  Transmission  Customer. 

12.4  Where,  in  the  Transmission 
Provider's  sole  judgment,  remedy  of  the  said 
deHcient  condition  is  not  time  critical,  the 
Transmission  Customer  and/or  its  member 
entity  shall  provide  a  written  plan  and 
schedule  to  Transmission  Provider  within  30 
days  of  receipt  of  the  said  written  notice. 
Such  plan  and  schedule  shall  provide  for 
correction  of  the  said  deficiency  at  the 
earliest  possible  time  available  to  the 
Transmission  Customer  and/or  its  member 
entity;  Provided,  That,  the  maximum  time 
allowed  for  the  Transmission  Customer  and/ 
or  its  member  entity  to  correct  any  such 
deficiency  shall  not  exceed  18  months  from 
receipt  of  the  said  written  notice.  The 
Transmission  Customer  shall  coordinate  or,  if 
applicable,  cause  its  member  entity  to 
coordinate,  any  work  and  outages  which  may 
involve  Transmission  Provider's  facilities 
with  Transmission  Provider's  Disp>atch 
Center  (Dispatch  Center)  in  Springfield, 
Missouri. 

12.5  Unless  otherwise  agreed  in  writing, 
correction  of  deficiencies  pursuant  to  this 
Section  12  shall  be  at  the  expense  of  the 
Transmission  Customer. 

12.6  If  the  Transmission  Customer  and/or 
its  member  entity  fails  to  correct  the 
deficiency  within  the  time  provided  pursuant 
to  this  Section  12,  the  Transmission  Provider 
shall  have  the  right,  at  its  sole  option  and  in 
its  sole  discretion,  to  terminate  service 
through  the  affected  fiacilities  until  such 
deficiencies  are  corrected  to  the  satisfaction 
of  Transmission  Provider. 

12.7  If.  within  the  time  period  provided 
pursuant  to  this  Section  12,  an  emergency 
condition  occurs  which,  in  the  sole  judgment 
of  Transmission  Provider,  may  cause  an 
adverse  impact  on  the  reliability  of  the 
Transmission  System  of  Transmission 
Provider  and/or  on  the  environment,  or 
which  poses  a  hazard  to  the  safety  and/or 
health  of  the  public  or  employees  and  agents 
of  the  parties  hereto,  then  Transmission 
Provider  may.  at  its  sole  option,  remedy  or 
repair  such  condition  or  equipment  and  bill 
the  Transmission  Customer,  and  the 
Transmission  Customer  agrees  to  render  the 
Transmission  Provider  reimbursement. 

13    Bight  of  Installation  and  Access 

Each  Party  grants  to  the  other  permission, 
or  will  obtain  such  permission  for  the  other 
Party,  to  install,  maintain,  and  operate,  or 
cause  to  be  installed,  maintained,  and 
operated,  on  the  System  of  Transmission 
Provider  and  on  the  System  of  the 
Transmission  Customer,  at  the  Point(s)  of 
Delivery  between  the  System  of  Transmission 
Provider  and  the  System  of  the  Transmission 
Customer  utilized  under  this  Agreement,  any 
and  all  terminal  equipment  and  associated 
electrical  apparatus  and  devices  necessary  in 
the  performance  of  this  Agreement. 

13.1    Each  party  shall  permit,  or  shall 
obtain  permission  for,  duly  authorized 
representatives  and  employees  of  the  other 
Party  to  enter  upon  the  System  of  the 
Transmission  Provider  and  the  System  of  the 
Transmission  Customer  at  the  said  Point(s)  of 
Delivery  for  the  purpose  of  reading  or 


checking  meters;  for  inspecting,  testing, 
repairing,  renewing,  or  exchanging  any  or  all 
of  the  equipment  owned  by  the  other  party 
located  on  such  premises;  or  for  the  purpose 
of  performing  any  other  work  necessary  in 
the  performance  of  this  Agreement. 

13.2  Access  for  any  work  performed  by 
one  party  under  this  Section  13  which  may 
affect  the  other  Party's  equipment  shall 
normally  be  preceded  by  at  least  one  day's 
notice  to  the  afiected  Party,  except  in  the 
event  of  an  emergency,  in  which  case  such 
notice  shall  be  made  as  soon  as  possible  after 
such  emergency  occurrence.  Notice  to 
Transmission  Provider  pursuant  to  this 
Section  13  shall  be  made  to  the  Dispatch 
Center. 

13.3  Any  access  to  property  controlled  by 
the  Transmission  Provider  shall  include 
notification  to  Transmission  Provider  at  the 
time  of  entry.  Any  employee  or  agent  of  the 
Transmission  Customer,  or  of  its  member 
entities,  who  enters  a  Transmission  Provider 
facility  is  expected  to  call  the  Dispatch 
Center  from  a  telephone  located  in  the 
control  building  in  that  focility  and  to 
identify  himself  or  herself.  Security  devices 
located  in  the  control  buildings  at 
Transmission  Provider  facilities  sound  an 
alarm  in  the  Dispatch  Center  when  the 
building  is  entered.  Local  law  enforcement 
officers  may  be  asked  to  investigate  any 
unidentified  entry. 

13.4  Any  equipment,  apparatus,  or 
devices  installed  on  the  System  of  the 
Transmission  Provider  by  the  Transmission 
Customer,  as  provided  under  this  Section  13, 
shall  be  clearly  and  permanently  marked  to 
indicate  ownership,  and,  in  addition,  a 
detailed  description  of  each  itemfo  installed 
(including,  if  applicable,  manufacturer's 
name,  serial  number,  model  number,  etc.) 
shall  be  communicated  to  Transmission 
Provider  to  aid  in  maintenance  of  plant 
accounts. 

13.5  In  the  event  the  equipment, 
apparatus,  or  devices  are  not  marked  in 
accordance  with  Section  13.4,  ownership  of 
said  equipment,  apparatus,  br  devices  shall 
be  presumed  to  be  vested  in  Transmission 
Provider. 

13.6  The  Transmission  Customer  agrees 
that,  if  requested  by  Transmission  Provider, 
the  description  required  under  Section  13.4 
shall  include  a  detailed  analysis  of  all 
dielectrical  oil,  including,  but  not  limited  to, 
tests  for  polychlorinated  biphenyls  (PCBs).  If 
such  analysis  indicates  the  presence  of  a 
known  hazardous  substance,  which,  in  the 
Transmission  Provider's  sole  judgment, 
presents  a  significant  hazard  to  the 
environment  or  to  the  health  and  safety  of 
employees  of  the  parties  hereto,  the 
Transmission  Provider  may  require,  at  its 
sole  option,  by  written  request,  removal  of 
any  equipment  containing  such  substance, 
and  the  "Transmission  Customer  agrees  to 
comply  with  such  request  for  removal  at  no 
cost  to  Transmission  Provider. 

14    Right  of  Removal 

Any  and  all  equipment,  apparatus,  or 
devices  placed  or  installed  or  caused  to  be 
placed  or  installed  by  the  Parties  on  or  in  the 
System  of  the  Transmission  Provider  or  the 
System  of  the  Transmission  Customer  shall 


be  and  shall  remain  the  property  of  the  Party 
owning  and  installing  such  equipment, 
apparatus,  devices,  or  fecilities,  regardless  of 
the  mode  or  manner  of  annexation  or 
attachment  to  real  property,  and,  upon  the 
termination  of  this  Agreement,  the  owner 
thereof  shall  have  the  right  to  enter  upon  the 
premises  or  system  of  the  other  and  shall, 
within  a  reasonable  time,  remove  such 
equipment,  apparatus,  devices,  or  focilities, 
subject  to  the  provisions  of  Section  13.5. 

15    Right  to  Vpg^de  Facilities 

The  Transmission  Provider  reserves  the 
right  to  modify  or  upgrade  its  Transmission 
System  and  any  of  the  elements  which 
support  such  Transmission  System, 
including,  but  not  limited  to,  changes  in:  (1) 
The  Transmission  Provider's  transmission 
voltages,  (2)  The  Transmission  Provider's 
transmission  system  components,  (3)  The 
Transmission  Provider's  communications 
system,  (4)  The  Transmission  Provider's 
Supervisory  Control  and  Data  Acquisition 
(SCADA)  System,  and  (5)  other  modifications 
necessary  to  comply  with  the  standards  and/ 
or  regulations  and  requirements  mentioned 
in  Section  16. 

15.1  If,  during  the  term  of  this 
Agreement,  the  Transmission  Provider 
determines,  in  its  sole  judgment  and  at  its 
sole  option,  that  modifications  or  upgrades  to 
its  Transmission  System  and  associated 
facilities  are  required,  then,  in  that  event,  the 
Transmission  Customer  shall  be  responsible 
for  any  and  all  costs  and  expenses  incumd 
by  the  Transmission  Customer  in  order  to 
continue  to  receive  services  provided  under 
this  Agreement. 

15.2  If  the  Transmission  Customer  elects 
not  to  make  changes  in  its  facilities  which, 

in  The  Transmission  Provider's  judgment,  are 
required  for  the  Transmission  Customer  to 
continue  to  receive  reliable  service  firom  the 
Transmission  Provider's  modified  or 
upgraded  facilities,  then  the  Transmission 
Customer  will  discontinue  receipt  of  the 
services  provided  under  this  Agreement 
which  are  dependent  on  such  modified  or 
upgraded  facilities,  and  the  provisions  of  this 
Agreement  which  describe  such  services 
shall  be  terminated  or,  at  the  Transmission 
Provider's  sole  option,  suspended,  until  the 
Transmission  Customer  completes  the 
changes  in  its  facilities  which  the 
Transmission  Provider,  in  its  sole  judgment, 
deems  necessary  for  safe  and  reliable  service 
to  the  Transmission  Customer. 

15.3  The  Transmission  Provider  shall 
notify  the  Transmission  Customer  of  the 
specific  sections  or  articles  of  the  Agreement 
which  are  to  be  terminated  or  suspended 
pursuant  to  this  Section  15. 

15.4  Any  provisions  of  this  Agreement 
which  are  not  specifically  terminated  or 
suspended  pursuant  to  Section  15.3  shall  not 
in  any  way  be  affected  and  shall  remain  in 
full  force  and  effect  except  insofar  as  the 
services  provided  pursuant  to  the  terminated 
or  suspended  provisions  which  are  reflected 
in  other  provisions  of  this  Agreement  will 
also  be  terminated  or  suspended. 

15.5  Termination  or  suspension  of 
specific  provisions  of  this  Agreement 
pursuant  to  this  Section  17  shall  be  without 
penalty  to  either  of  the  Parties,  except  that 
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the  rights  of  the  P^es,  if  any,  which 
accrued  prior  to  the  date  of  such  termination 
or  suspension  shall  be  and  hereby  are 
preserved. 

16  Limitation  eh  fti^ts  of  Entry:  The 
Transmission  Provider  reserves  the  right, 
upon  notice  to  the  Transmission  Customer,  to 
revoke  or  cancel  tht  rights  of  entry  granted 
under  this  Agreement  with  regard  to  any 
particular  representative  of  the  Transmission 
Customer,  if,  in  the  sole  judgment  of  the 
Transmission  Provider,  such  revocation  or 
cancellation  is  required  in  the  interest  of 
national  security. 

1 7  Assistance  by  Contracting  Parties:  If 
assistance  in  maintenance  and  utilization  of 
tbeii  respective  sy^ems  is  rendered  by  the 
Transmission  Provider  and/or  the 
Transmissicm  Customer,  the  following  terms 
and  conditions  shaB  apply: 

17.1  If,  in  the  maintenance  or  utilization 
of  their  respective  transmission  systems  and 
related  facilities  for  the  purpose  of  this 
Agreement,  it  beccnies  necessary  by  reason  of 
any  emergency  or  Extraordinary  conditicm  for 
the  Transmission  p^vider  or  the 
Transmission  Custiainer  to  request  the  other 
to  furnish  personnel,  materials,  tools,  and 
equipment  for  the  maintenance  or 
modification  of,  «■  other  work  on,  such 
transmission  systems  and  related  facilities  to 
insure  continuity  of  power  and  energy 
deliveries,  the  Part!y|  requested  shall 
cooperate  with  thei  lather  and  render  such 
assistance  as  the  Pvty  requested  may 
determine  to  be  available. 

17.2  The  Party  making  such  request, 
upon  receipt  of  properly  itemized  bills,  shall 
reimburse  the  Party  rendering  such  , 
assistance,  including  overhead  and 
administrative  and  general  expenses.  The 
Transmission  CustMner  and  the 
Transmission  Provider  agree  to  account  fcH' 
any  incurred  costs  \uider  a  Wcwk  Order 
accounting  procedure  and  in  accordance 
with  the  Uniform  Ststem  of  Accounts 
prescribed  for  public  utilities  by  the 
Commission.            [ 

17.3  Billing  statements  rendered  by  the 
Transmission  Customer  and  the 
Transmission  Provider  for  such 
reimbursement  shall  be  due  20  days  from  the 
date  thereof 
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point  Transmission 


Attachment  B 

Fonn  of  Service  A, 
Non-Firm  Point-To 
Service 

Note:  The  form  oflthis  agreement 
incorporates  short-term  firm  transmission 
service  with  non-firm  transmission  service, 
and  is  an  enabling  fi|reement  for  all 
Southwestern  shorilerm  transmission 
arrangements,  bothj^rm  and  non-firm. 

Part  A:  Service  Agi|4ement  for  FnaKKwg 
Short-Term  Poiiit-T*-Point  Transmission 


Service 

1    This  Service 
dated  as  of 


ment  (Agreement), 

„,  is  entered  into,  by, 

and  between  the  Southwestern  Power 
Administration  (Trf  tismission  Provider  or 
Southwestern),  andl  | 
(Transmission  Custbtner). 

1.1    The  Transmiision  Provider  may 
revise  rates  for  Firm  Point-to-Point 


Transmission  Service  provided  under  this 
Service  Agreement  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies  upon 
written  notice  to  the  Transmission  Customer. 

1.2    The  Transmission  Provider  may 
change  the  General  Provisions  of  this 
Agreement  (Part  C)  upon  written  notice  to  the 
Transmission  Ciistraner. 

2  The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
have  a  Completed  Application  for  receiving 
Short-Term  Point-To-Point  Transmission 
Service  imder  the  Transmission  Provider's 
Open  Access  Transmission  Tariff  (Tariff). 

3  The  Tariff  as  presently  constituted  or  as 
it  may  be  revised  or  superseded  is 
incorporated  herein  and  made  a  part  hereof. 

4  Southwestern 's  rate  schedule 
applicable  to  Point-to-Point  Transmission 
Service  (Rate  Schedule)  as  presently 
constituted  or  as  it  may  be  revised  or 
superseded  is  incorporated  herein  and  made 
aparthereot 

5  Service  under  this  agreement  shall 

commence  on  the  latest  ofc  (1) ,  (2) 

the  date  on  which  construction  of  any  Direct 
Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  on  the  first 
day  of  the  month  following  execution  by  both 
parties.  Service  under  this  Agreement  shall 
terminate  on . 

6  The  Transmission  Provider  agrees  to 
provide,  and  the  Transmission  Customer 
agrees  to  take  and  pay  for,  Short-Term  Point- 
To-Point  Transmission  Service  in  accordance 
with  the  provisions  of  Part  II  of  the  Tariff  and 
this  Agreement 

7  All  schedules  for  service  under  this 
Agreement  which  cross  Control  Area 
boundaries  between  the  Transmission 
Provider  and  interconnected  utilities  shall 
conform  to  the  standards  for  scheduled 
interchange  of  the  North  American  Electric 
Reliability  Council  and  the  applicable 
regional  reliability  council. 

8  The  Transmission  Provider  is  not 
obligated  under  this  Agreement  to  satisfy  any 
deficiencies  that  may  occur  for  the 
Transmission  Qustomer  as  a  result  of 
suspension  or  reduction  of  schedules  by  a 
Third  Party,  nor  is  the  Transmission  Provider 
obliged  to  notify  any  party  if  such  schedules 
are  suspended  or  reduced  due  to  the  action 
of  a  Third  Party. 

9  Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Agreement  shall 
be  made  to  the  representative  of  the  other 
Party  as  indicated  below. 

Transmission  Provider:  Administrator, 
Southwestern  Power  Administration.  One 
West  Third  Street,  Suite  1400,  Tulsa,  OK 
74103. 

Transmission  Customer: 


IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Agreement  to  be  executed  by 
their  respective  authorized  officials. 
SOUTHWESTERN  POWER 

ADMINISTRATION 


Tulsa.  Oklahoma.  74101-1619 
Date:  ' 


Reviewed  by  Southwestern 's  General 
Counsel: 

By:_ 

(TRANSMISSION  CUSTOMER) 
By: 


Title:  _ 
Address: 


By:  

ADMINISTRATOR 
P.O.  Box  1619 


Date: 

Put  B:  Gcoeral  Tenns  and  Conditions  fisr 
Shoit-Term  Fim  and  Non-Finn  Point-To- 
Point  Transmission  Sonrice 

1  This  Agreement  is  intended  to  enable  a 
variety  of  individual  Short-Term  Firm  and 
Non-Firm  Transmission  Service  Transactions 
(Transactions).  For  the  purposes  of  this 
Agreement,  the  Transmission  Customer  has 
designated  the  following  information  in  its 
Completed  Application  as  "various:" 

(I)  Points  of  Receipt  and  Delivery, 
including  supply  and  delivery  characteristics 
and  voltages; 

(ii)  the  Reserved  Transmission  Capacity 
desired; 

(iii)  the  type  of  service  (firm  or  non-fiim, 
hourly,  daily,  weekly,  monthly)  desired: 

(iv)  the  date(s)  and,  if  applicable,  houi(s) 
for  the  service  which  is  desired. 

(v)  the  identities  of  the  DeUvering  and 
Receiving  Parties;  and 

(vi)  the  location(s)  of  the  resource  from 
which  power  and  energy  are  to  be  supplied 
and  the  location  of  the  load  or  Control 
Area(s)  to  which  it  is  to  be  transmitted. 

2  Individual  Transactions  for  Short-Term, 
Firm  or  Non-Firm,  Transmission  Service 
under  this  Agreement  may  be  requested  by 
the  Transmission  Customer  in  increments  of 
a  day,  a  week,  or  a  month  for  Firm 
Transmission  Service,  or  in  increments  of  an 
hour,  a  day,  a  week,  or  a  month  for  Non-Firm 
Transmission  Service,  and  the  Transmission 
Provider  will  grant  such  requests  on  an 
as-available  basis. 

2.1  For  each  specific  Transaction 
requested,  the  Transmission  Customer  shall 
supply  to  the  Transmission  Provider  the 
specific  information  listed  in  Section  1 
pertinent  to  such  Transaction,  via 
Southwestern 's  OASIS  and/or  by  telephone 
or  facsimile,  in  accordance  with  the  Tariff 
and  with  specific  procedures  which  are 
mutually  agreeable  to  the  Parties. 

2.2  The  Transmission  Customer  shall 
request  a  separate  Transaction  for  each  type 
of  service  (firm  or  non-firm,  and  by  rate  types 
related  to  increments  of  hourly,  d^ly. 
weekly,  or  monthly  reservations). 

2.3  The  Transmission  Provider  shall 
review  each  Transaction  request  and 
determine  whether  a  reservation  for  such 
Transaction  is  available.  The  Transmission 
Provider  shall  communicate,  also  via  OASIS 
and/or  other  means  as  agreed,  the  results  of 
such  determination. 

2.4  In  the  event  that  a  capacify 
reservation  is  recorded  for  such  Transaction, 
the  Transmission  Customer  will  submit 
actual  schedules  under  such  reservation  in 
accordance  with  established  procedures, 
subject  to  the  priority  provisions  of  the  Tariff 
and  of  Section  7  of  Part  A  of  this  Agreement 
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3  Capacity  reservations  for  any  particular 
Transaction  for  Short-Tenn  Firm 
Transmission  Service  will  conform  to  the 
foUotving  minimum  and  maximum  periods 
for  making  such  reservation  prior  to  actual 
service  under  such  Transaction: 

(a)  For  reservations  in  increments  of  one 
day  (daily):  No  later  than  2  days,  no  earlier 
than  60  days  prior  to  service 

(b)  For  reservations  in  increments  of  one 
week  (weekly):  No  later  than  2  days,  no 
earlier  than  60  days  prior  to  service 

(c)  For  reservations  in  increments  of  one 
month:  No  later  than  14  days,  no  earlier  than 
120  days  prior  to  service 

4  Capacity  reservations  for  any  particular 
Transaction  for  Non-Firm  Transmission 
Service  %vill  conform  to  the  following 
minimum  and  maximum  periods  for  making 
such  reservation  prior  to  actual  service  under 
such  Transaction: 

(a)  For  reservations  in  increments  of  one 
hour  (hourly):  No  later  than  20  minutes  prior 
to  the  first  hour  requested,  no  earlier  thain 
2:00  p.m.  the  day  before 

(b)  For  reservations  in  increments  of  one 
day  (daily):  No  later  than  10:00  a.m.  the  day 
before,  no  earlier  than  30  days  prior  to 
service 

(c)  For  reservations  of  one  %veek  to  one 
month  (weekly):  No  later  than  2:00  p.m.  the 
day  befbre.  no  earlier  than  60  days  prior  to 
service 

(d)  For  reservations  of  one  month:  No  later 
than  2:00  p.m.  the  day  before,  no  earlier  than 
120  days  prior  to  service 

5  Reservations  for  any  given  one-week 
increment  shall  not  cross  the  end  of  a 
calendar  month,  and  reservations  for  any 
month  shall  be  requested  from  the  first  day 
to  the  last  day  of  a  particular  calendar  month. 

6  Service  under  this  Agreement  may  be 
subject  to  some  combination  of  the  charges 
detailed  below.  The  appropriate  charges  for 
individual  transactions  will  be  determined  in 
accordance  with  the  terms  and  conditions  of 
the  Tariff  and  the  Rate  Schedule. 

6.1  Transmission  Charges  are  set  forth  in 
the  Rate  Schedule. 

6.2  Real  Power  Losses  will  be  applied 
and  charged  in  accordance  with  the  Rate 
Schedule. 

6.3  Ancillary  Services  Charges  are  set 
forth  in  the  Rate  Schedule.  The  specific 
Ancillary  Services  to  be  charged  for  any 
particular  Transaction  will  be  determined  in 
accordance  with  the  Rate  Schedule. 

6.4  Other  Charges,  including 
transformation  services  and  penalties,  if 
applicable,  will  be  determined  by  the  Rate 
Schedule  or  set  forth  below: 

Part  C  Geoeral  Provkioiu  Applicable  to 
ThmamiaciMi  Service 

1    P>Topiwfyo/i?ates:  The  Transmission 
Provider  shall  bill  the  Transmission 
Customer  for  the  Transmission  Customer's 
purchases  of  power,  energy,  and  other 
services  in  accordance  with  the  Rate 
Schedule,  which  is  placed  in  efiiect  pursuant 
to  statute. 

1.1    The  Transmission  Customer  hereby 
agrees  to  promptly  pay  the  Transmission 
Provider  under  such  Rate  Schedule,  whether 
or  not  the  Transmission  Customer  agrees 
with  the  propriety  or  the  levels  of  the  rates 


placed  into  effect  purstiant  to  law.  regulation, 
or  the  order  of  an  appropriate  authority, 
subject  to  the  Transmission  Customer's  rights 
to  terminate  service. 

1.2    In  the  event  that  the  U.S.  Congress 
amends  the  manner  in  which  the 
Transmission  Provider  calculates  or  charges 
for  its  products  and  services,  the 
Transmission  Customer  hereby  agrees  to 
promptly  pay  in  such  an  amended  manner, 
subject  to  the  Transmission  Customer's  right 
to  terminate. 

2    Changes  in  Rates:  The  rates  and/or 
terms  and  conditions  set  forth  in  the  Rate 
Schedule  may  change  upon  confumation 
and/or  approval  by  the  appropriate  authority 
having  responsibility  to  so  confirm  and/or 
approve  rate  schedules,  and,  whether  on  an 
interim  basis  or  as  finally  confirmed  and/or 
approved,  such  rates  may  be  increased, 
decreased,  modified,  or  superseded  at  any 
time  and  from  time  to  time. 

2.1  If  such  rates  are  so  increased, 
decreased,  modified,  or  superseded,  the  rates 
and  terms  and  conditions  shall  thereupon 
become  effective  and  applicable  to  the 
Transmission  Service  fiirnished  by  the 
Transmission  Provider  under  this  Agreement, 
in  accordance  with  and  on  the  effective  date 
specified  in  the  order  of  the  appropriate 
authority. 

2.2  The  Transmission  Provider  shall 
promptly  notify  the  Transmission  Customer 
in  writing  of  the  redetermination  and/or 
changes  and  modifications  made  in  the  then- 
effJBctive  Transmission  Provider's  rate 
schedules  for  Transmission  Service. 

2.3  If  such  notice  advises  that  the  rates  to 
be  paid  by  the  Transmission  Customer  for  the 
Transmission  Service  furnished  by  the 
Transmission  Provider  undefr  this  Agreement 
are  greater  than  the  then-effiective  rate  for 
such  service.  The  Transmission  Customer 
may,  by  written  notice  to  the  Transmission 
Provider  at  any  time  within  90  days 
following  the  date  of  receipt  of  such  notice 
from  the  Transmission  Provider,  terminate 
this  Agreement  in  its  entirety,  such 
termination  to  become  effective  as  of  the  last 
day  of  any  month  following  no  less  than  6 
months  after  the  date  of  receipt  by  the 
Transmission  Provider  of  such  notice  of 
termination  frtjm  the  Transmission  Customer. 

2.4  In  the  event  that  the  Transmission 
Customer  elects  to  terminate  this  Agreement 
pursuant  to  this  Section  2,  the  Transmission 
Customer  shall  pay  for  services  under  this 
Agreement  at  the  then-effective  rates  during 
the  interim  between  the  date  of  such  notice 
and  the  effective  termination  date  specified 
in  such  notice. 


3    Availability  of  Funds  to  the  Transmission 
Provider:  This  Agreement  and  all  rights  and 
obligations  hereunder,  and  the  expenditure 
of  funds  by  the  Transmission  Provider  under 
its  provisions,  are  expressly  conditioned  and 
contingent  upon  the  U.S.  Congress's  making 
available  (through  direct  appropriation, 
authorization  of  a  revolving  fiind.  the 
authority  to  borrow  funds,  or  through  such 
other  means  as  it  may  provide)  the  necessary 
funds  to  enable  the  Transmission  Provider  to 
carry  out  the  provisions  of  this  Agreement, 
and  if  such  funds  are  not  available,  this 
Agreement  shall  terminate  and  have  no 
further  force  or  effiect  as  of  the  last  day  for 
which  funds  were  available,  and  the 
Transmission  Customer  hereby  releases  the 
Transmission  Provider  frtHn  any  and  all 
liability  for  feiiure  to  perform  and  fulfill  its 
obligations  under  this  Agreement  for  that 
reason. 

3.1  No  obligation  contained  herein  for  the 
future  payment  of  money  t^  the 
Transmission  Provider,  or  liability  on  the 
part  of  the  Transmission  Provider  for  breach 
of  any  of  the  provisions  contained  herein, 
shall  be  binding  upon  or  enforceable  against 
the  Transmission  Provider  unless  and  until 
fiinds.  as  provided  in  this  Section  3,  are 
available  out  of  which  such  obligations  or 
liability  can  be  legally  paid. 

3.2  Nothing  in  this  Agreement  may  be 
considered  as  implying  that  the  U.S. 
Congress  will,  at  a  later  date,  appropriate 
funds  sufficient  to  meet  any  deficiencies  or 
obligations  incurred  under  this  Agreement 

4  Covenant  Against  Contingent  Fees:  The 
Transmission  Customer  warrants  that  no 
person  or  selling  agency  has  been  employed 
or  retained  to  solicit  or  seciire  this  A^eement 
upon  an  agreement  or  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee,  except  bona  fide  employees  or 
bona  fide  established  commercial  or  selling 
agencies  maintained  by  the  Transmission 
Customer  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this 
warranty,  the  Transmission  Provider  shall 
have  the  right  to  annul  this  Agreement 
without  liability,  or,  at  its  discretion,  to  add 
to  the  Agreement  price  or  consideration  the 
fiill  amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 

5  Termination  for  Breach :  If  either  Party 
breaches  a  material  provision  of  this 
Agreement,  the  other  Party,  at  its  option,  may 
terminate  this  Agreement  upon  30  days'  prior 
written  notice  of  its  intention  to  do  so,  and 
this  Agreement  ipso  facto  shall  terminate  at 
the  end  of  such  30-day  period  unless  such 
violation  is  corrected  within  that  period. 
Neither  Party  shall  be  considered  to  be  in 
default  or  breach  with  respect  to  any 
obligation  under  this  Agreement  if  prevented 
bom  fulfilling  such  obligation  by  reason  of 
an  Uncontrollable  Force. 

6  Convict  Labor:  In  connection  with  the 
performance  of  work  under  this  Agreement, 
the  Transmission  Customer  agrees  not  to 
employ  any  person  iindergoing  sentence  of 
imprisonment  except  as  provided  by  Public 
Law  89-176.  September  10. 1965  (18  U.S.C 
4062(c)(2)),  and  Executive  Order  11755, 
December  29, 1973. 

7  Equal  Employment  Opportunity:  During 
the  performance  of  this  Agreement,  the 
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Transmission  Customer  agrees  to  abide  by 
and  to  fulfill  the  lic^ndiscrimination 
requirements  of  tHo  "equal  opportunity 
clause"  contained  in  Section  202  of 
Executive  Order  11246  dated  September  24, 
1965  (30  FR  12319).  any  Executive  Order 
amending  such  ordier,  and  any  other 
Executive  Order  superseding  such  order. 

8  Affirmative  J^cUo^  for  Disabled 
Veterans  aitd  Vetetflpns  of  the  Vietnam  Era: 
During  the  performfance  of  this  Agreement, 
the  Transmission  Customer  agrees  to  comply 
with  Section  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974.  Public 
Law  93-508  as  it  amends  Public  Law  92-540, 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  disabled 
veterans  and  veterans  of  the  Vietnam  era,  and 
to  fulfill  the  requirements  of  the  "affirmative 
action  clause,"  38  USCA  Sections  2011  and 
2012  (1979);  41  C3ft  60-250  et  seq. 

9  Affirmative  Action  for  Handicapped 
Workers:  During  th»  performance  of  this 
Agreement,  the  Transmission  Customer 
agrees  to  comply  with  Section  503  of  the 
Rehabilitation  Act  of  1973,  Public  Law  93- 
516,  to  take  affirmftive  action  to  employ  and 
advance  in  emplo3^ent  qualified 
handicapped  individuals,  and  to  otherwise 
fulfill  the  requiremtnts  of  the  "affirmative 
action  clause,"  29  iJSCA  Section  793  (1979); 
41 CFR  60-741  et^. 

10  Contract  Wbrk  Hours  and  Safety 


Standards:  This 
it  is  of  a  character 
of  the  Contract  Wi 
Standards  Act,  40 
subject  to  the  pro 


aent,  to  the  extent  that 
cified  in  Section  103 
c  Hours  and  Saiiety 
|.S.C  327-333  (1906),  is 
'ttions  of  the  said  Act  and 
to  regulations  promulgated  by  the  Secretary 
of  Labor  pursuant  to  the  said  Act. 

The  following  provisions  are  applicable 
only  to  TransmissiMi  Customers  which 
receive  service  thropgh  bcilities  which  are 
(1)  jointly  used  by  the  Transmission  Provider 
and  the  Transmission  Customer.  (2)  where 
the  Transmission  Cttstomer  would  have 
occasion  to  enter  thf  fecilities  of  the 
Transmission  Provider,  (3)  where  the 
Transmission  Custotner  owns  facilities 
installed  on  the  property  of  the  Transmission 
Provider,  and/or  (4)  when  the  Transmission 
Customer  takes  service  directly  firom  facilities 
owned  and  maintaiiied  by  the  Transmission 
Provider. 

1 1    Meter  Tests  iwd  Adjustments:  Any 
metering  equipmerit  which  may  be  used  in 
power  accounting  for  Transmission  Service 
imder  this  Agreemeat  shall  be  inspected  and 
tested  at  least  once  each  year  by  the  Party 
responsible,  and  atiany  reasonable  time  upon 
request  by  either  Puty.  Metisring  equipment 
found  to  be  defective  or  inacciuate  shall  be 
repaired  and  readjtj^ted  or  replaced  by  the 
owner.  |  i 

11.1  A  meter  shiajll  be  considered 
inaccurate  if  it  is  foMnd  to  deviate  firom  an 
accurate  standard  n>«ter  in  excess  of  0.5 
percent  when  tested  at  100  percent  of  load 
or  1.0  percent  wfaeQ  tested  at  10  percent  of 
load. 

11.2  If  any  meter  inspection  or  test 
discloses  an  error  exceeding  2  percent,  a 
correction  based  upon  the  inaccuracy  found 
shall  be  made  on  the  records  of  electric 
service  furnished  since  the  beginning  of  the 
monthly  billing  period  immediately 


preceding  the  billing  period  during  which 
the  test  was  made,  and  such  correction,  when 
made,  shall  constitute  fiill  adjustment  of  any 
claim  between  the  parties  hereto  arising  out 
of  such  inaccuracy  of  metering  equipment. 

12    Reliability,  Safety.  Health,  and 
Environmental  Requirements  in  Regard  to 
Construction.  Operation,  and  Maintenance 
on  U.S.Govemment  Property:  The  provisions 
of  this  Section  12  shall  apply  only  if  the 
Transmission  Customer,  its  agents  or 
contractors,  or  its  member  entities  {>erforTn 
maintenance,  operations,  or  construction  on 
the  property  of  the  U.S.  Government 
(Government),  or  on  easements  shared  by  the 
Government  and  the  Transmission  Customer. 

12.1  Such  construction,  maintenance, 
and  operation  shall  be  performed  in 
accordance  with  standards  at  least  equal  to 
those  provided  by  the  National  Electrical 
Safety  Code  and  shall  conform  to  safety, 
environmental,  and  security  procedures 
identified  by  Transmission  F^ovider  as 
appropriate  to  each  facility  in  which  such 
work  is  performed.  The  Transmission 
Provider  provides  such  written  procedures  in 
each  of  the  facilities  it  maintains  and  to 
afiiected  Transmission  Customers. 

12.2  The  Transmission  Customer  and/or 
its  member  entities  shall  take  all  reasonable 
precautions  in  the  performance  of  such  work 
to  protect  the  public  and  the  environment. 
The  Transmission  Customer  and/or  its 
member  entities  shall  comply  with  all 
applicable  local,  state,  and  Federal 
regulations  and  requirements  in  the 
performance  of  such  work,  including,  but  not 
limited  to,  the  National  Envirormiental  Policy 
Act,  the  Qean  Air  Act;  the  Clean  Water  Act; 
the  Comprehensive  Environmental 
Responsibility,  Compensation,  and  Liability 
Act;  the  Toxic  Substances  Control  Act;  the 
Resource  Conservation  and  Recovery  Act;  the 
Superfund  Amendments  and  Reauthraization 
Act  (SARA);  SARA  Title  ffl  (Emergency 
Planning  and  Commtuity  Right-to-Know  Act 
of  1986);  and  the  Occupational  Safety  and 
Health  Act 

12.3  In  the  event  that  the  Transmission 
Provider,  at  its  sole  option  and  in  its  sole 
judgment,  determines  that  construction, 
maintenance,  or  operation  of  facilities  which 
are  performed  under  this  Agreement  by  the 
Transmission  Customer,  and/or  one  of  its 
member  entities,  do  not  meet  the  standards 
and/or  regulations  and  requirements 
specified  in  this  Section  12,  or  if  the 
Transmission  Provider  determines,  in  its  sole 
judgment,  that  a  condition  exists  which 
provides  a  potentially  adverse  impact  (1)  on 
the  reliability  of  services  provided  by 
Transmission  Provider  to  its  customers,  (2) 
on  the  safety  and/or  health  of  the  public  or 
employees  and  agents  of  the  parties  hereto, 
and/or  (3)  on  the  environment,  then 
Transmission  Provider  may  provide  written 
notice  to  the  Transmission  Customer  and/or 
its  member  entity  of  the  deficient  condition; 
Provided,  That,  if  such  condition,  in 
Transmission  Provider's  sole  judgment  and  at 
Transmission  Provider's  sole  option,  requires 
inmiediate  attention  and  does  not  allow  time 
for  such  notice.  Transmission  Provider  will 
remedy  the  condition  and,  where 
appropriate,  bill  the  Transmission  Customer. 

12.4    Where,  in  the  Transmission 
Provider's  sole  judgment,  remedy  of  the  said 


deficient  condition  is  not  time  critical,  the 
Transmission  Customer  and/or  its  member 
entity  shall  provide  a  written  plan  and 
schedule  to  Transmission  Provider  within  30 
days  of  receipt  of  the  said  written  notice. 
Such  plan  and  schedule  shall  provide  for 
correction  of  the  said  deficiency  at  the 
earliest  possible  time  available  to  the 
Transmission  Customer  and/or  its  member 
entity;  Provided,  That,  the  maximum  time 
allowed  for  the  Transmission  Customer  and/ 
or  its  member  entity  to  correct  any  such 
deficiency  shall  not  exceed  IB  months  from 
receipt  of  the  said  written  notice.  The 
Transmission  Customer  shall  coordinate  or,  if 
applicable,  cause  its  member  entity  to 
coordinate,  any  work  and  outages  which  may 
involve  Transmission  Provider's  fitcilitiee 
with  Transmission  Provider's  Dispatch 
Center  (Dispatch  Center)  in  Sprii^field. 
Missouri. 

12.5  Unless  otherwise  agreed  in  «niting, 
correction  of  deficiencies  pursuant  to  this 
Section  12  shall  be  at  the  expense  of  the 
Transmission  Customer. 

12.6  If  the  Transmission  Customer  and/or 
its  member  entity  fails  to  correct  the 
deficiency  within  the  time  provided  pursuant 
to  this  Section  12,  the  Transmission  Provider 
shall  have  the  right,  at  its  sole  option  and  in 
its  sole  discretion,  to  terminate  service 
through  the  affected  fiM:ilities  until  such 
deficiencies  are  corrected  to  the  satisbction 
of  Transmission  Provider. 

12.7  If,  within  the  time  period  provided 
pursuant  to  this  Section  12,  an  emergency 
condition  occurs  which,  in  the  sole  judgment 
of  Transmission  Provider,  may  cause  an 
adverse  impact  on  the  reliability  of  the 
Transmission  System  of  Transmission 
Provider  and/or  on  the  environnent,  or 
which  poses  a  hazard  to  the  safety  and/or 
health  (rf  the  public  or  employees  and  ^ants 
of  the  parties  hereto,  then  Transmission 
Provider  may,  at  its  sole  option,  remedy  or 
re{wir  such  condition  or  equipment  and  bill 
the  Transmission  Customer,  and  the 
Transmissicm  Customer  agrees  to  render  the 
Transmission  Provider  reimbuitement 

1 3    Ri^t  of  Installation  and  Access:  Each 
Party  grants  to  the  other  pennission,  or  will 
obtain  such  permission  for  the  othar  Party,  to 
install,  maintain,  and  operate,  or  cnise  tab* 
installed,  maintained,  and  operated,  on  the 
System  of  Ttaitsmission  Provider  and  on  the 
System  of  the  Transmission  Customer,  at  the 
Point(s)  of  Delivery  between  the  System  of 
Transmission  Provider  and  the  System  of  the 
Transmission  Customer  utiliaed  under  this 
Agreement,  any  and  all  terminal  equipment 
and  associated  electrical  apparatus  and 
devices  necessary  in  the  performance  of  this 
Agreement 

13.1    Each  party  shall  permit,  or  shall 
obtain  pennission  for,  duly  authorized 
reinesentatives  and  empk^ees  of  the  other 
Party  to  enter  upon  the  System  of  the 
Transmission  Provider  and  the  System  of  the 
Transmission  Customer  at  the  sakl  Point(s)  of 
Delivery  for  the  purpose  of  readii^  or 
checking  meters:  for  inspecting,  testing, 
repairing,  renewing,  or  w^rhnnging  my  or  all 
of  the  equipment  o«vned  by  the  other  party 
located  on  such  premises;  or  for  the  purpoee 
of  performing  any  other  wfork  necessary  in 
the  performance  of  this  Agreement 
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13.2  Access  for  any  work  performed  by 
one  party  under  this  Section  13  which  may 
afiiect  the  other  Party's  equipment  shall 
normally  be  preceded  by  at  least  one  day's 
notice  to  the  affected  Party,  except  in  the 
event  of  an  emergency,  in  which  case  such 
notice  shall  be  made  as  soon  as  possible  after 
such  emergency  occurrence.  Notice  to 
Transmission  Provider  pursuant  to  this 
Section  13  shall  be  made  to  the  Dispatch 
Center. 

13.3  Any  access  to  property  controlled  by 
the  Transmission  Provider  shall  include 
notification  to  Transmission  Provider  at  the 
time  of  entry.  Any  employee  or  agent  of  the 
Transmission  Customer,  or  of  its  member 
entities,  who  enters  a  Transmission  Provider 
facility  is  expected  to  call  the  Dispatch 
Center  from  a  telephone  located  in  the 
control  building  in  that  facility  and  to 
identify  himself  or  herself.  Security  devices 
located  in  the  control  buildings  at 
Transmission  Provider  facilities  sound  an 
alann  in  the  Dispatch  Center  when  the 
building  is  entered.  Local  law  enforcement 
officers  may  be  asked  to  investigate  any 
unidentified  entry. 

13.4  Any  equipment,  apparatus,  or 
devices  iosUlled  on  the  System  of  the 
Transmission  Provider  by  the  Transmission 
Customer,  as  provided  under  this  Section  13, 
shall  be  clearly  and  permanently  marked  to 
indicate  ownership,  and,  in  addition,  a 
detailed  description  of  each  item  so  installed 
(including,  if  applicable,  manufacturer's 
name,  serial  number,  model  number,  etc.) 
shall  be  communicated  to  Transmission 
Provider  to  aid  in  maintenance  of  plant 
accounts. 

13.5  In  the  event  the  equipment, 
apparatus,  or  devices  are  not  marked  in 
accordance  with  Section  13.4,  ownership  of 
said  equipment,  apparatus,  or  devices  shall 
be  presumed  to  be  vested  in  Transmission 
Prtwider. 

13.6  The  Transmission  Customer  agrees 
that,  if  requested  by  Transmission  Provider, 
the  description  required  imder  Section  13.4 
shall  include  a  detailed  analysis  of  all 
dielectrical  oil,  including,  but  not  limited  to, 
tests  for  polychlorinated  biphenyls  (PCBs).  If 
such  analysis  indicates  the  presence  of  a 
known  hazardous  substance,  which,  in  the 
Transmission  Provider's  sole  judgment, 
presents  a  significant  hazard  to  the 
environment  or  to  the  health  and  safety  of 
employees  of  the  parties  hereto,  the 
Transmission  Provider  may  require,  at  its 
sole  option,  by  written  request,  removal  of 
any  equipment  containing  such  substance, 
and  the  Transmission  Customer  agrees  to 
comply  with  such  request  for  removal  at  no 
cost  to  Transmission  Provider. 

14    H/g/it  of  Removal:  Any  and  all 
equipment,  apparatus,  or  devices  placed  or 
installed  or  caused  to  be  placed  or  installed 
by  the  Parties  on  or  in  the  System  of  the 
Transmission  Provider  or  the  System  of  the 
Transmission  Customer  shall  be  and  shall 
remain  the  property  of  the  Party  owning  and 
installing  such  equipment,  apparatus, 
devices,  or  focilities,  regardless  of  the  mode 
or  maimer  of  annexation  or  attachment  to 
real  property,  and,  upon  the  termination  of 
this  Agreement,  the  owner  thereof  shall  have 
the  right  to  enter  upon  the  premises  or 


system  of  the  other  and  shall,  within  a 
reasonable  time,  remove  such  equipment, 
apparatus,  devices,  or  facilities,  subject  to  the 
provisions  of  Section  13.5. 

15    Right  to  Upgmde  Facilities:  The 
Transmission  Provider  reserves  the  right  to 
modify  or  upgrade  its  Transmission  System 
and  any  of  the  elements  which  support  such 
Transmission  System,  including,  but  not 
limited  to,  changes  in:  (1)  The  Transmission 
Provider's  transmission  voltages,  (2)  The 
Transmission  Provider's  transmission  system 
components,  (3)  The  Transmission  Provider's 
communications  system,  (4)  The 
Transmission  Provider's  Supervisory  Control 
and  Data  Acquisition  (SCADA)  System,  and 
(5)  other  modifications  necessary  to  comply 
with  the  standards  and/or  regulations  and 
requirements  mentioned  in  Section  16. 

15.1  If,  during  the  term  of  this 
Agreement,  the  Transmission  Provider 
determines,  in  its  sole  judgment  and  at  its 
sole  option,  that  modifications  or  upgrades  to 
its  Transmission  System  and  associated 
facilities  are  required,  then,  in  that  event,  the 
Transmission  Customer  shall  be  responsible 
for  any  and  all  costs  and  expenses  incurred 
by  the  Transmission  Customer  in  order  to 
continue  to  receive  services  provided  under 
this  Agreement. 

15.2  If  the  Transmission  Customer  elects 
not  to  make  changes  in  its  facilities  which, 

in  The  Transmission  Provider's  judgment,  are 
required  for  the  Transmission  Customer  to 
continue  to  receive  reliable  service  from  the 
Transmission  Provider's  modified  or 
upgraded  facilities,  then  the  Transmission 
Customer  will  discontinue  receipt  of  the 
services  provided  under  this  Agreement 
which  are  dependent  on  such  modified  or 
upgraded  facilities,  and  the  provisions  of  this 
Agreement  which  describe  such  services 
shall  be  terminated  or,  at  the  Transmission 
Provider's  sole  option,  suspended,  until  the 
Transmission  Customer  completes  the 
changes  in  its  facilities  which  the 
Transmission  Provider,  in  its  sole  judgment, 
deems  necessary  for  safe  and  reliable  service 
to  the  Transmission  Customer. 

15.3  The  Transmission  Provider  shall 
notify  the  Transmission  Customer  of  the 
specific  sections  or  articles  of  the  Agreement 
which  are  to  be  terminated  or  suspended 
pursuant  to  this  Section  IS. 

15.4  Any  provisions  of  this  Agreement 
which  are  not  specifically  terminated  or 
suspended  pursuant  to  Section  15.3  shall  not 
in  any  way  be  affected  and  shall  remain  in 
full  force  and  effect  except  insofar  as  the 
services  provided  pursuant  to  the  terminated 
or  suspended  provisions  which  are  reflected 
in  other  provisions  of  this  Agreement  will 
also  be  terminated  or  suspended. 

15.5  Termination  or  suspension  of 
specific  provisions  of  this  Agreement 
pursuant  to  this  Section  17  shall  be  without 
penalty  to  either  of  the  Parties,  except  that 
the  rights  of  the  Parties,  if  any.  which 
accrued  prior  to  the  date  of  such  termination 
or  suspension  shall  be  and  hereby  are 
preserved. 

16    Limitation  on  Rigjtits  of  Entry:  The 
Transmission  Provider  reserves  the  right, 
upon  notice  to  the  Transmission  Customer,  to 
revoke  or  cancel  the  rights  of  entry  granted 
under  this  Agreement  with  regard  to  any 


particular  representative  of  the  Transmission 
Customer,  if,  in  the  sole  judgment  of  the 
Transmission  Provider,  such  revocation  or 
cancellation  is  required  in  the  interest  of 
national  security. 

1 7    Assistance  by  Contracting  Parties:  If 
assistance  in  maintenance  and  utilization  of 
their  respective  systems  is  rendered  by  the 
Transmission  Provider  and/or  the 
Transmission  Customer,  the  following  terms 
and  conditions  shall  apply: 

17.1  If,  in  the  maintenance  or  utilization 
of  their  respective  transmission  systems  and 
related  facilities  for  the  purpose  of  this 
Agreement,  it  becomes  necessary  by  reason  of 
any  emergency  or  extraordinary  condition  for 
the  Transmission  Provider  or  the 
Transmission  Customer  to  request  the  other 
to  furnish  personnel,  materials,  tools,  and 
equipment  for  the  maintenance  or 
modification  of,  or  other  work  on,  such 
transmission  systems  and  related  facilities  to 
insure  continuity  of  power  and  energy 
deliveries,  the  Party  requested  shall 
cooperate  with  the  other  and  render  such 
assistance  as  the  Party  requested  may 
determine  to  be  available. 

17.2  The  Party  making  such  request, 
upon  receipt  of  properly  itemized  bills,  shall 
reimburse  the  Party  rendering  such 
assistance,  including  overiiead  and 
administrative  and  general  expenses.  The 
Transmission  Customer  and  the 
Transmission  Provider  agree  to  account  fat 
any  incurred  costs  under  a  Work  Order 
accounting  procedure  and  in  accordance 
with  the  Uniform  System  of  Accounts 
prescribed  for  public  utilities  by  the 
Commission. 

1 7.3  Billing  statements  rendered  by  the 
Transmission  Customer  and  the 
Transmission  Provider  for  such 
reimbursement  shall  be  due  20  days  bom  the  ' 
date  thereof. 

Attachment  C 

Methodology  To  Assess  Available 
Tmnsmission  Capability 

The  Transmission  Provider  is  a  member  of 
the  Southwest  Power  Pool  (SPP),  and 
participates  in  the  SPP's  process  for  the 
determination  of  Available  Transfer 
Capability  (ATC)  and  Total  Transfer 
Capability.  The  SPP  does  seasonal  transfer 
studies  to  determine  the  inter-area  transfer 
capabilities.  The  methodology  uses  standard 
incremental  transfer  capability  techniques 
that  recognize  thermal,  voltage,  and  stability 
limitations  as  well  as  contractual  limitations. 
This  methodology  is  based  on  MERC  Criteria, 
Operating  Policies,  and  Reference  Documents 
related  to  interchange  and  transfer  capability 
estimates.  The  specifics  for  this  methodology 
are  avaifable  in  Section  4  of  SPP's 
publication  titled  "Criteria." 

The  Transmission  Provider  will  post  on  the 
OASIS  the  values  calculated  by  the  SPP. 
When  ATC  approaches  zero  for  any  interface, 
the  Transmission  Provider  may  do  dedicated, 
off-line  studies  in  accordance  with  SPP 
methodology  to  update  the  seasonal  values  of 
ATC  calculated  by  the  SPP. 
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Attachiaent  D 

Methodology  for  C  t  mpleting  a  System  Impact 
Study 

The  Transmissu  ii  i  Provider  may  require 
System  Impact  Stii(  [ies  to  determine  the 
feasibility  of  provijc  ing  Transmission  Service 
under  this  Tariff.  The  System  Impact  Studies 
will  follow  the  general  criteria  and 
procedures  as  described  below.  In  addition, 
the  Transmission  Provider  is  in  the  process 
of  developing  a  written  guideline  for 
facilities  evaluations,  and  such  standards, 
when  they  are  complete,  will  be  available  to 
an  interested  party.  In  determining  the  level 
of  capacity  available  for  new  Transmission 
Service  requests,  the  Transmission  Provider 
may  exclude  the  capacity  needed  to  meet 
current  and  reasonably  forecasted  load  of 
Native  Load  Custodiers  and  Network 
Customers,  existinkPirm  Point-to-Point 
Transmission  Service  customers,  previously 
pending  applications  for  firm  Point-to-Point 
Transmission  Service,  and  the  capacity 
needed  to  meet  existing  contractual 
obligations.  1 1 

Point-to-Point  Serilpe 

The  Ttansmissidii  Provider  will  do  a 
System  Impact  Sttidy  fw  a  Point-to-Point 
Transmission  Service  request  by  simulating 
the  proposed  transaction  along  with  all  other 
contracted  and  peq^ing  uses  of  the 
transmission  systenf  of  equal  or  greater 
priority.  Criteria  wi  1  be  the  same  as  those 
used  to  determine  t^e  ATC  limits  posted  on 
the  OASIS. 

Network  Integmtim  Service 

The  Transmission  Provider  will  do  a 
System  Impact  Stui^  for  a  Network 
Integration  Transn^sion  Service  request 
using  the  criteria  afUd  assessment  practices  as 
detailed  in  Parts  4  BQd  5  of  the  Transmission 
Provider's  annual  ^RC  Form  715  submittal. 

Attachment  E 

Index  of  Point-To- f^int  Transmission  Service 
Customers 


Customer 


AES  Power,  Inc  . 

Aquila  Power  Corpoiiation 

Arkansas  Electric  CSooper- 
atjve  Corp. 

Arkansas  Power  &  Ugbt 
Company. 

Associated  Electric  Coop- 
erative, Inc.         ! 

Calpine  Power  Sen/ites 
Company. 

Carthage,  Missouri 


ClarksviHe,  Arkansa !  ........ 

CNG  Power  Senric^  Cor- 
poration. 

Coral  Power,  LLC 

Delhi  Energy  Servksas,  Inc 

Duke/Louis  Dreyfus,  Ll.C 

Eastex  Power  Markating, 
Inc.  l! 

Electric  Clearinghou^,  Inc 


Date  of  servk» 
agreement 


5-1S-94 
10-^1-96 
7-15-93  and  5- 

23-97 
6-1-88 

6-26-92  &  10- 

9-92 
8-21-96 

10-25-60  &  10- 

26-92 
3-25-86 
3-20-97 

12-31-96 
11-16-95 
6-19-96 
5-24-96 

9-7-95 


Customer 


Enron  Power  Marketing, 
Inc. 

Entergy  Power  Marketing 
Corp. 

Entergy  Servk»s,  Inc 

Federal  Energy  Sales,  Inc 

Grand  Rrver  Dam  Author- 
ity. 

Illinois  Power  Company .... 

Industrial  Energy  Applica- 
tions, Inc. 

Jackson,  Missouri 

Jonesboro,  Arkansas 

Kennett,  Missouri 

KN  Maiketing,  Inc 

LG&E  Power  Marketing  .... 
Maklen.  Missouri  

MkJCon  Power  Servees 

Corp. 
Minnesota  Power  &  Light 

Company. 
Missouri  Joint  Municipal 

Electric  Utility  Commis- 

s»n. 
Morgan  Stanley  Capital 

Group. 
Natkmal  Gas  &  Electric, 

LP. 

New  Madrid,  Missouri 

Nixa,  Missouri 

NorAm  Energy  Services, 

Inc. 
Oklahoma  Municipal 

Power  Authority. 
Pacifkxxp  Power  Mari<et- 

ing.  Inc. 
PanEnergy  Trading  & 

Mariteting  Services, 

LLC. 
ParagouM,  Artcansas 

People's  Electric  Coopera- 
tive. 
Piggott,  Arkansas  

Poplar  Bluff,  Missouri  

Pubik:  Servne  Company 

of  Oklahoma. 
Rainbow  Energy  Maricet- 

ing  Corporatk>n. 

Sikeston,  Missouri  

Sonat  Power  Martteting, 

LP. 
Southern  Energy  Trading 

and  Marketing,  Inc. 

SpringfieW,  Missouri 

Tennessee  Power  Com- 
pany. 
Unk>n  Electric  Company  ... 

UtiliCorp  United,  Inc  

Valero  Power  Services 

Company. 
Western  Farmers  Electric 

Cooperative. 
Williams  Energy  Sendees 

Company. 


Date  of  servKe 
agreement 


6-23-94 

10-24-96 

8-7-96 
4-29-96 
9-9-76  &  4-27- 

95 
2-11-97 
8-7-96 

6-19-92  &  12- 

8-95 
6-23-92,  5-31- 

94,  &  2-18-97 
5-22-92  &  3- 

31-95 
7-12-96 
1-27-95 
8-31-93  &  10- 

14-93 
9-18-95 

2-18-97 

7-29-81 


10-7-96 

11-26-96 

2-18-96 
5-21-92 
11-30-94 

11-24-92 

5-15-97 

9-13-96 


5-23-91  &  6-2- 

93 
12-28-90  &  2- 

3-94 
11-19-92  &  4- 

12-95 
3-23-92  &  5- 

13-93 
6-26-92 

7-6-94 

9-15-92 
11-29-96 

3-31-97 

7-29-93 
8-25-95 

6-10-94 

6-^i-96 

4-4-96 

11-2-92,5-28- 
93,  &  8-24-94 
7-12-96 


Customer 

Date  of  sendee 
agreement 

WPS  Energy  Servfces.  Inc 

6-4-97 

Attachment  F 

Form  of  Service  Agreement  for  Network 
Integration  Transmission  Service 

Put  A:  Service  Agreement  for  Network 
Integration  Tranamiasion  Sorice 

1  This  Service  Agreement,  dated  as  of 

.  is  entered  into,  by  and  between 

Southwestern  Power  Administration 
(Transmission  Provider  or  Southwestern], 
and (Transmission  Customer). 

11  The  Transmission  Provider  may  revise 
rates  for  Network  Integration  Transmission 
Service  provided  under  this  Service 
Agreement  pursuant  to  applicable  Federal 
laws,  regulations,  and  policies  upon  written 
notice  to  the  Transmission  Customer. 

12  The  Transmission  Provider  may 
change  the  General  Provisions  of  this 
Agreement  (Part  C)  upon  written  notice  to  the 
Transmission  Customer. 

13  The  Transmission  Provider  may  recall 
all  or  part  of  the  capacity  reserved  under  this 
Service  Agreement,  with  no  less  than  36 
months'  notice,  if  such  capacity  is  required 
to  fulfill  the  Transmission  Provider's 
obligations  under  Section  5  of  the  Flood 
Control  Act  of  1944. 

2  The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
have  a  Completed  Application  for  Network 
Integration  Transmission  Service  under  the 
Transmission  Provider's  Open  Access 
Transmission  Tariff  (Tariff). 

3  The  Transmission  Customer  has 
provided  to  the  Transmission  Provider  a 
processing  fee  in  accordance  with  Section 
29.2  of  the  Tariff. 

4  A  Network  Operating  Agreement 
(Operating  Agreement)  has  been  executed 
between  the  Parties  and  is  incorporated 
herein  and  made  a  part  hereof. 

5  The  Tariff  as  presently  constituted  or  as 
it  may  be  revised  or  superseded  is 
incorporated  herein  and  made  a  part  hereof. 

6  Southwestern 's  rate  schedule 
applicable  to  Network  Integration 
Transmission  Service  (Rate  Schedule)  as 
presently  constituted  or  as  it  may  be  revised 
or  superseded  is  incorporated  herein  and 
made  a  part  hereof 

7  Service  under  this  Service  Agreement 

shall  conunence  on  the  latest  of  (1) . 

or  (2)  the  date  on  which  construction  of  any 
Direct  Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  on  the  Hrst 
day  of  the  month  following  execution  by  both 
Parties.  Service  under  this  Service  Agreement 
shall  terminate  on . 

8  The  Transmission  Provider  agrees  to 
provide,  and  the  Transmission  Customer 
agrees  to  take  and  pay  for.  Network 
Integration  Transmission  Service  in 
accordance  with  the  provisions  of  Part  UI  of 
the  Tariff  and  this  Service  Agreement. 

9  All  schedules  for  service  under  this 
Agreement  which  cross  Control  Area 
boundaries  between  the  Transmission 
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Provider  and  interconnected  utilities  shall 
conform  to  standards  for  scheduled 
interchange  of  the  North  American  Electric 
Reliability  Council  and  the  applicable 
regional  reliability  council. 

10  The  Transmission  Provider  is  not 
obligated  under  this  Agreement  to  satisfy  any 
deficiencies  that  may  occur  for  the 
Transmission  Customer  as  a  result  of 
suspension  or  reduction  of  schedules  by  a  ' 
Third  Party,  nor  is  the  Transmission  Provider 
obliged  to  notify  any  party  if  such  schedules 
are  susp)ended  or  reduced  due  to  the  action 
of  a  Third  Party. 

11  The  Parties  specifically  recognize  that 
the  Transmission  Provider's  ability  to 
construct  new  or  upgraded  facilities  to  meet 
the  Designated  Network  Loads  of  the 
Transmission  Customer  are  contingent  upon 
the  availability  of  funds  by  the  U.S.  Congress 
to  the  Transmission  Provider  for  such 
purpose,  as  set  forth  in  Section  3  of  Part  C, 
"General  Provisions  Applicable  to 
Transmission  Service,"  appended  to  this 
Service  Agreement. 

11.1  The  Transmission  Provider's 
responsibilities  to  the  Transmission 
Customer  pursuant  to  Section  28.2  of  the 
Tariff,  or  under  other  provisions  of  the  Tariff 
which  may  require  construction  of  additional 
transmission  facilities  in  the  system  of  the 
Transmission  Provider  to  meet  Designated 
Network  Loads,  are  specifically  limited  to  the 
extent  that  funds  are  available  to  the 
Transmission  Provider  for  such  purposes. 

11.2  In  the  event  that  such  facilities  may 
be  needed  to  meet  Designated  Network 
Loads,  the  Transmission  Customer  may  elect 
to  provide,  in  advance,  the  necessary  hinds 
for  such  construction  by  the  Transmission 
Provider,  in  accordance  with  a  separate 
construction  agreement  between  the  Parties. 
The  Transmission  Provider's  ability  to  accept 
such  funds  is  subject  to  the  authority  granted 
to  the  Transmission  F^vider  by  the  U.S. 
Congress. 

12  Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below. 

Transmission  Provider:  Administrator, 
Southwestern  Power  Administration,  One 
West  Third  Street,  Suite  1400,  Tulsa.  OK 
74103. 

Transmission  Customer: 


IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 

SOUTHWESTERN  POWER 
ADMINISTRATION 


Title:  

Address: 


By:  

ADMINISTRATOR    . 

One  West  Third  Street,  Suite  1400 

Tulsa,  OK  74103 

Date:  ^_ 

Reviewed  by  Southwestern  s  General 
Counsel: 

By:  

(TRANSMISSION  CUSTOMER) 

By: 


Date: 


Part  B:  Specifications  for  Network 
Integration  Trajumission  Service 

1  The  Transmission  Provider  will  provide 
Network  Integration  Transmission  Service 
over  the  Transmission  Provider's 
Transmission  System  for  the  delivery  of 
capacity  and  energy  from  the  Transmission 
Customer's  designated  Network  Resources,  as 
set  forth  in  Section  3  of  this  Part  B,  to  the 
Transmission  Customer's  Designated 
Network  Loads  which  are  located  in  the 
Transmission  Provider's  Control  Area,  as  set 
forth  in  Section  4  of  this  Part  B. 

2  The  Transmission  Provider  will  provide 
non-firm  transmission  service  (Secondary 
Transmission  Service)  from  non-designated 
Network  Resources  to  meet  Designated 
Network  Loads,  on  an  as-available  basis, 
under  the  terms  of  this  Service  Agreement 
and  in  accordance  Section  28.4  and  other 
applicable  Sections  of  the  Tariff. 

3  Designated  Network  Resources  to  he 
delivered  into  (or  from)  the  Transmission 
Provider's  Control  Area  on  behalf  of  the 
Network  Customer: 

3.1  (To  be  specified  in  each  Agreement, 
using  information  provided  in  the 
Transmission  Customer's  application  for 
Network  Integration  Transmission  Service.) 

3.2  Any  change  in  Network  Resources 
shall  be  effected  in  accordance  with 
procedures  set  forth  in  the  Tariff. 

4  Designated  Network  Loads  to  be  served 
under  this  Service  Agreement: 

4.1  (To  be  specified  in  each  Agreement, 
using  information  provided  in  the 
Transmission  Customer's  application  for 
Network  Integration  Transmission  Service.) 

4.2  Any  change  in  Designated  Network 
Loads  shall  be  effected  in  accordance  with 
procedures  set  forth  in  the  Tariff. 

5  Specific  operations  under  this  Service 
Agreement  are  set  forth  in  the  Operating 
Agreement 

6  Service  under  this  Agreement  may  be 
subject  to  some  combination  of  the  charges 
detailed  below. 

6.1  The  Network  Transmission  Capacity 
Charge  is  set  forth  in  the  Rate  Schedule.  The 
speciRc  capacity  which  the  Transmission 
Customer  will  be  invoiced  for  is  computed  in 
accordance  with  procedures  set  forth  in  the 
Tariff  and  updated  in  conformity  to  such 
procedures.  The  initial  charges  and  the 
specific  basis  for  such  charges  for  Network 
Integration  Transmission  Service  applicable 
to  this  Service  Agreement  are  included  in  the 
Operating  Agreement. 

6.2  Real  Power  Losses  will  be  applied 
and  charged  in  accordance  with  the  Rate 
Schedule. 

6.3  Ancillary  Services  Charges  are  set 
forth  in  the  Rate  Schedule.  The  specific 
Ancillary  Services  to  be  charged  initially 
under  this  Agreement  are  listed  below. 
Changes  in  Ancillary  Services,  if  applicable, 
are  made  in  accordance  with  the  Rate 
Schedule. 


6.4  System  Impact  and/or  Facilities  Study 
Charge(s):  (to  be  filled  in  if  applicable) 

6.5  DireS  Assignment  Facilities  Charge: 
(to  be  filled  in  if  applicable) 

6.5    Penalties  Associated  with 
unauthorized  use  of  the  Transmissioq 
Provider's  Transmission  System  and 
associated  facilities,  as  provided  in  the 
Operating  Agreement  or  the  Rate  Schedule: 


6.6    Other  Charges:  To  be  filled  in  and 
defined  if  applicable. 

Part  C:  General  Provisions  Applicable  to 
Transmission  Service 

1  Propriety  of  Fates:  The  Transmission 
Provider  shall  bill  the  Transmission 
Customer  for  the  Transmission  Customer's 
purchases  of  power,  energy,  and  other 
services  in  accordance  with  the  Rate 
Schedule,  which  is  placed  in  effect  pursuant 
to  statute. 

1 . 1  The  Transmission  Customer  hereby 
agrees  to  promptly  pay  the  Transmfssion 
Provider  under  such  Rate  Schedule,  whether 
or  not  the  Transmission  Customer  agrees 
with  the  propriety  or  the  levels  of  the  rates 
placed  into  effect  pursuant  to  law,  regulation, 
or  the  order  of  an  appropriate  authority, 
subject  to  the  Transmission  Customer's  rights 
to  terminate  service. 

1.2  In  the  event  that  the  U.S.  Congress 
amends  the  manner  in  which  the 
Transmission  Provider  calculates  or  charges 
for  its  products  and  services,  the 
Transmission  Customer  hereby  agrees  to 
promptly  pay  in  such  an  amended  manner, 
subject  to  the  Transmission  Customer's  right 
to  terminate. 

2  Changes  in  Rates:  The  rates  and/or 
terms  and  conditions  set  forth  in  the  Rate 
Schedule  may  change  upon  confirmation 
and/or  approval  by  the  appropriate  authority 
having  responsibility  to  so  confirm  and/or 
approve  rate  schedules,  and,  whether  on  an 
interim  basis  or  as  finally  confirmed  and/or 
approved,  such  rates  may  be  increased, 
decreased,  modified,  or  superseded  at  any 
time  and  from  time  to  time. 

2.1  If  such  rates  are  so  increased, 
decreased,  modified,  or  superseded,  the  rates 
and  terms  and  conditions  shall  thereupon 
become  effective  and  applicable  to  the 
Transmission  Service  furnished  by  the 
Transmission  Provider  under  this  Agreement, 
in  accordance  with  and  on  the  effective  date 
specified  in  the  order  of  the  appropriate 
authority. 

2.2  The  Transmission  Provider  shall 
promptly  notify  the  Transmission  Customer 
in  writing  of  the  redetermination  and/or 
changes  and  modifications  made  in  the  then- 
effective  Transmission  Provider's  rate 
schedules  for  Transmission  Service. 

2.3  If  such  notice  advises  that  the  rates  to 
be  paid  by  the  Transmission  Customer  for  the 
Transmission  Service  furnished  by  the 
Transmission  Provider  under  this  Agreement 
are  greater  than  the  then-effective  rate  for 
such  service,  The  Transmission  Customer 
may,  by  written  notice  to  the  Transmission 
Provider  at  any  time  within  90  days 
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following  the  date  bf  receipt  of  such  notice 
from  the  Transmission  Provider,  terminate 
this  Agreement  in  its  entirety,  such 
termination  to  become  effective  as  of  the  last 
day  of  any  month  following  no  less  than  6 
months  after  the  date  of  receipt  by  the 
Transmission  Provider  of  such  notice  of 
termination  from  t^  Transmission  Customer. 

2.4    In  the  event  that  the.Transmission 
Customer  elects  to  terminate  this  Agreement 
pursuant  to  this  Settion  2,  the  Transmission 
Customer  shall  pay  (or  services  under  this 
Agreement  at  the  tl  i4n-efiiBCtive  rates  during 
the  interim  betwee  u  the  date  of  such  notice 
and  the  effective  terfnination  date  specified 
in  such  notice.         ' 

3    Availability  of  Funds  to  the 
Transmission  Provider:  This  Agreement  and 
all  rights  and  obligations  hereuiuler,  and  the 
expenditure  of  funds  by  the  Transmission 
Provider  under  its  provisions,  are  expressly 
conditioned  and  cdqtingent  upon  the  U.S. 
Congress's  making  available  (through  direct 
appropriation,  autlrarization  of  a  revolving 
fund,  the^uthorityltb  borrow  funds,  or 
through  such  other  means  as  it  may  provide) 
the  necessary  fondt  to  enable  the 
Transmission  Provider  to  carry  out  the 
provisions  of  this  Agreement,  and  if  such 
funds  are  not  availalle,  this  Agreement  shall 
telrminate  and  hava  ^o  further  force  or  effect 
as  of  the  last  day  fof  [which  fonds  were 
available,  and  the  Tnansmission  Customer 
hereby  releases  thentransmission  Provider 
frtxn  any  and  all  liability  for  failure  to 
perform  and  folfill  its  obligations  under  this 
Agreement  for  that  reason. 

3.1  No  obligation  contained  herein  for  the 
foture  payment  of  money  by  the 
Transmission  Provider,  or  liability  on  the 
part  of  the  Transmission  Provider  for  breach 
of  any  of  the  provisions  contained  herein, 
shall  be  binding  upUi  or  enforceable  against 
the  Transmission  Provider  unless  and  until 
funds,  as  provided  ia  this  Secticm  3,  are 
available  out  of  wh)dh  such  obligations  or 
liability  can  be  legally  paid. 

3.2  Nothing  in  tpiis  Agreement  may  be 
considered  as  implyiog  that  the  U.S. 
Congress  will,  at  a  later  date,  appropriate 
funds  sufficient  to  meet  any  deficiencies  or 
obligations  incurred  under  this  Agreement. 

4  Covenant  Agaitist  Contingent  Fees.  The 
Transmission  Custciriier  warrants  that  no 
person  or  selling  agfeticy  has  been  employed 
or  retained  to  solici^  br  secure  this  Agreement 
upon  an  agreement  t*  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee,  except  bona  fide  employees  or 
bona  fide  established  commercial  or  selling 
agencies  maintained  by  the  Transmission 
Customer  for  the  pukpose  of  securing 
business.  For  breacl^  pr  violation  of  this 
warranty,  the  Transmission  Provider  shall 
have^he  right  to  anniil  this  Agreement 
without  liability,  orj  ^t  its  discretion,  to  add 
to  the  Agreement  price  or  consideration  the 
full  amount  of  such  ic»mmission,  percentage, 
brokerage,  or  contingjent  fee. 

5  Termination  f^t  Breach.  If  either  Party 
breaches  a  material  provision  of  this 
Agreement,  the  othetjParty,  at  its  option,  may 
terminate  this  Agreement  upon  30  days'  prior 
written  notice  of  its  intention  to  do  so,  and 
this  Agreement  ipso  facto  shall  terminate  at 
the  end  of  such  SO-d^y  period  unless  such 


violation  is  corrected  within  that  period. 
Neither  Party  shall  be  considered  to  be  in 
default  or  breach  with  respect  to  any 
obligation  under  this  Agreement  if  prevented 
from  fulfilling  such  obligation  by  reason  of 
an  Uncontrollable  Force. 

6  Convict  Labor.  In  connection  with  the 
performance  of  work  imder  this  A^^ement, 
the  Transmission  Customer  agrees  not  to 
employ  any  person  undergoing  sentence  of 
imprisoimieat  except  as  provided  by  Public 
Law  89-176,  September  10, 1965  (18  U.S.C. 
4062  (c)(2)),  and  Executive  Order  11755. 
December  29, 1973. 

7  £9110/  Employment  Opportunity.  During 
the  performance  of  this  Agreement,  die 
Transmission  Customer  agrees  to  abide  by 
and  to  folfill  the  nondiscrimination 
requirements  of  the  "equal  opportunity 
clause"  contained  in  Section  202  of 
Executive  Order  11246  dated  September  24. 
1965  (30  FR 12319).  any  Executive  Order 
amending  such  order,  and  ady  other 
Executive  Order  superseding  such  order. 

8  Affirmative  Action  for  Disabled 
Veterans  and  Veterans  of  the  Vietnam  En. 
During  the  {Mrformance  of  this  Agreement, 
the  Transmission  Customer  agrees  to  comply 
with  Section  402  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974,  Public 
Law  93-508  as  it  amends  Public  Law  92-540, 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  disabled 
veterans  and  veterans  of  the  Vietnam  era,  and 
to  folfill  the  requirements  of  the  "affirmative 
action  clause,"  38  USCA  Sections  2011  and 
2012  (1979);  41  CFR  60-250  et  seq. 

9  Affirmative  Action  for  Handicapped 
Workers.  During  the  performance  of  this 
Agreement,  the  Transmission  Customer 
agrees  to  comply  with  Section  503  of  the 
Rehabilitation  Act  of  1973,  Public  Law  93- 
516,  to  take  affinnative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals,  and  to  otherwise 
folfill  the  requirements  of  the  "affirmative 
action  clause."  29  USCA  Section  793  (1979); 
41  CFR  60-741  et  seq. 

10  Contract  Work  Hours  and  Safety 
Standards.  This  Agreement,  to  the  extent  that 
it  is  of  a  character  specified  in  Section  103 

of  the  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  327-333  (1986).  is 
subject  to  the  provisions  of  the  said  Act  and 
to  regulations  promulgated  by  the  Secretary 
of  Labor  pursuant  to  the  said  Act.  The 
following  provisions  are  applicable  only  to 
Transmission  Customers  which  receive 
service  through  facilities  which  are  (1)  jointly 
used  by  the  Transmission  Provider  and  the 
Transmission  Customer,  (2)  where  the 
Transmission  Customer  would  have  occasion 
to  enter  the  facilities  of  the  Transmission 
Provider,  (3)  where  the  Transmission 
Customer  owns  facilities  installed  on  the 
property  of  the  Transmission  Provider,  and/ 
or  (4)  when  the  Transmission  Customer  takes 
service  directiy  from  facilities  owned  and 
maintained  by  the  Transmission  Provider. 

11  Meter  Tests  and  Adjustments.  Any 
metering  equipment  which  may  be  used  in 
power  accounting  for  Transmission  Service 
under  this  Agreement  shall  be  inspected  and 
tested  at  least  once  each  year  by  the  Party 
responsible,  and  at  any  reasonable  time  upon 
request  by  either  Party.  Metering  equipment 


found  to  be  defective  or  inaccurate  shall  be 
repaired  and  readjusted  or  replaced  by  the 
owner. 

11.1  A  meter  shall  be  considered 
inaccurate  if  it  is  found  to  deviate  from  an 
accurate  standard  meter  in  excess  of  0.5 
percent  when  tested  at  100  percent  of  load 
or  1.0  percent  when  tested  at  10  percent  of 
load. 

11.2  If  any  meter  inspection  or  test 
discloses  an  error  exceeding  2  percent,  a 
correction  based  upon  the  inaccuracy  found 
shall  be  made  on  the  records  of  electric 
service  fornished  since  the  beginning  of  the 
monthly  billing  period  immediately 
preceding  the  bilUng  period  during  which 
the  test  was  made,  and  such  correction,  when 
made,  shall  constitute  foil  adjustment  of  any 
claim  between  the  parties  hereto  arising  out 
of  such  inaccuracy  of  meterins  equipment 

12    Reliability.  Safety.  He^th.  and 
Environmental  Requirements  in  Regard  to 
Construction,  Opmation,  and  Maintenance 
on  U.S.  Government  Property.  The  provisions 
of  this  Section  12  shall  apply  only  if-the 
Transmission  Customer,  its  agents  or 
contractors,  or  its  member  entities  perform 
maintenance,  operations,  or  construction  on 
the  property  of  the  U.S.  Government 
(Government),  or  on  easements  shared  by  the 
Government  and  the  Transmission  Customer. 

12.1  Such  construction,  maintenance, 
and  operation  shall  be  performed  in 
accOTdance  with  standards  at  least  equal  to 
those  provided  by  the  National  Electrical 
Safety  Code  and  shall  conform  to  safety, 
environmental,  and  security  procedures 
identified  by  Transmission  Provider  as 
appropriate  to  each  facility  in  which  such 
work  is  performed.  The  Transmission 
Provider  provides  such  written  procedures  in 
each  of  the  facilities  it  maintains  and  to 
afiiscted  Transmission  Customers. 

12.2  The  Transmission  Customer  and/or 
its  member  entities  shall  take  all  reasonable 
precautions  in  the  performance  of  such  work 
to  protect  the  public  and  the  environment. 
The  Transmission  Customer  and/or  its 
member  entities  shall  comply  with  all 
applicable  local,  state,  and  Federal 
regulations  and  requirements  in  the 
performance  of  such  work,  including,  but  not 
limited  to,  the  National  Environmental  Policy 
Act,  the  Clean  Air  Act;  the  Gean  Water  Act; 
the  Comprehensive  Environmental 
Responsibility,  Compensation,  and  Liability 
Act;  the  Toxic  Substances  Control  Act;  the 
Resource  Conservation  and  Recovery  Act;  the 
Superfund  Amendments  and  Reauthorization 
Act  (SARA);  SARA  Titie  III  (Emergency 
Planning  and  Community  Right-to-Know  Act 
of  1986);  and  the  Occupational  Safety  and 
Health  Act. 

12.3  In  the  event  that  the  Transmission 
Provider,  at  its  sole  option  and  in  its  sole 
judgment,  determines  that  construction, 
maintenance,  or  operation  of  facilities  which 
are  performed  under  this  Agreement  by  the 
Transmission  Customer,  and/or  one  of  its 
member  entities,  do  not  meet  the  standards 
and/or  regulations  and  requirements 
specified  in  this  Section  12,  or  if  the 
Transmission  Provider  determines,  in  its  sole 
judgment,  that  a  condition  exists  which 
provides  a  potentially  adverse  imf>act  (1)  on 
the  reliability  of  services  provided  by 
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JTransmission  Provider  to  its  customers,  (2) 
on  the  safety  and/or  health  of  the  public  or 
employees  and  agents  of  the  parties  hereto, 
and^or  (3)  on  the  environment,  then 
Transmission  Provider  may  provide  written 
notice  to  the  Transmission  Customer  and/or 
its  member  entity  of  the  deficient  condition: 
Provided,  That,  if  such  condition,  in 
Transmission  Provider's  sole  judgment  and  at 
Transmission  Provider's  sole  option,  requires 
immediate  attention  and  does  not  allow  time 
for  such  notice.  Transmission  Provider  will 
remedy  the  condition  and,  where 
appropriate,  bill  the  Transmission  Customer. 

12.4  Where,  in  the  Transmission 
Provider's  sole  judgment,  remedy  of  the  said 
deficient  condition  is  not  time  critical,  the 
Transmission  Customer  and/or  its  member 
entity  shall  provide  a  written  plan  and 
schedule  to  Transmission  Provider  within  30 
days  of  receipt  of  the  said  written  notice. 
Such  plan  and  schedule  shall  provide  for 
correction  of  the  said  deficiency  at  the 
earliest  possible  time  available  to  the 
Transmission  Customer  and/or  its  member 
entity;  Provided,  That,  the  maximum  time 
allowed  for  the  Transmission  Customer  and/ 
or  its  member  entity  to  correct  any  such 
deficiency  shall  not  exceed  18  months  from 
receipt  of  the  said  written  notice.  The 
Transmission  Customer  shall  coordinate  or,  if 
applicable,  cause  its  member  entity  to 
coordinate,  any  work  and  outages  which  may 
involve  Transmission  Provider's  facilities 
with  Transmission  Provider's  Dispatch 
Center  (Dispatch  Center)  in  Springfield, 
Missouri. 

12.5  Unless  otherwise  agreed  in  writing, 
correction  of  deficiencies  piirsuant  to  this 
Section  12  shall  be  at  the  expense  of  the 
Transmission  Customer. 

12.6  If  the  Transmission  Customer  and/or 
its  member  entity/  fails  to  correct  the 
deficiency  within  the  time  provided  pursuant 
to  this  Section  12,  the  Transmission  Provider 
shall  have  the  right,  at  its  sole  option  and  in 
its  sole  discretion,  to  terminate  service 
through  the  afiiected  facilities  until  such 
deficiencies  are  corrected  to  the  satisfaction 
of  Transmission  Provider. 

12.7  If,  within  the  time  period  provided 
pursuant  to  this  Section  12,  an  emergency 
condition  occurs  which,  in  the  sole  judgment 
of  Transmission  Provider,  may  cause  an 
adverse  impact  on  the  reliability  of  the 
Transmission  System  of  Transmission 
Provider  and/or  on  the  environment,  or 
which  poses  a  hazard  to  the  safety  and/or 
health  of  the  public  or  employees  and  agents 
of  the  parties  hereto,  then  Transmission 
Provider  may,  at  its  sole  option,  remedy  or 
repair  such  condition  or  equipment  and  bill 
the  Transmission  Customer,  and  the 
Transmission  Customer  agrees  to  render  the 
Transmission  Provider  reimbursement. 

1 3    Bight  of  Installation  and  Access:  Each 
Party  grants  to  the  other  permission,  or  will 
obtain  such  permission  for  the  other  Party,  to 
install,  maintain,  and  operate,  or  cause  to  be 
installed,  maintained,  and  operated,  on  the 
System  of  Transmission  Provider  and  on  the 
System  of  the  Transmission  Customer,  at  the 
Point(s)  of  Delivery  between  the  System  of 
Transmission  Provider  and  the  System  of  the 
Transmission  Customer  utilized  under  this 
Agreement,  any  and  all  terminal  equipment 


and  associated  electrical  apparatus  and 
devices  necessary  in  the  performance  of  this 
Agreement 

13.1  Each  party  shall  permit,  or  shall 
obtain  permission  for,  duly  authorized 
representatives  and  employees  of  the  other 
Party  to  enter  upon  the  System  of  the 
Transmission  Provider  and  the  System  of  the 
Transmission  Customer  at  the  said  Point(s)  of 
Delivery  for  the  purpose  of  reading  or 
checking  meters;  for  inspecting,  testing, 
repairing,  renewing,  or  exchanging  any  or  all 
of  the  equipment  owned  by  the  other  party 
located  on  such  premises;  or  for  the  purpose 
of  performing  any  other  work  necessary  in 
the  performance  of  this  Agreement 

13.2  Access  for  any  work  performed  by 
one  party  under  this  Section  13  which  may 
affect  the  other  Party's  equipment  shall 
normally  be  preceded  by  at  least  one  day's 
notice  to  the  affacted  Party,  except  in  the 
event  of  an  emergency,  in  which  case  such 
notice  shall  be  made  as  soon  as  possible  after 
such  emergency  occurrence.  Notice  to 
Transmission  Provider  pursuant  to  this 
Section  13  shall  be  made  to  the  Dispatch 
Center. 

13.3  Any  access  to  property  controlled  by 
the  Transmission  Provider  shall  include 
notification  to  Transmission  Provider  at  the 
time  of  entry.  Any  employee  or  agent  of  the 
Transmission  Customer,  or  of  its  member 
entities,  who  enters  a  Transmission  Provider 
facility  is  expected  to  call  the  Dispatch 
Center  from  a  telephone  located  in  the 
control  building  in  that  facility  and  to 
identify  himself  or  herself.  Security  devices 
located  in  the  control  buildings  at 
Transmission  Provider  facilities  sound  an 
alarm  in  the  Dispatch  Center  when  the 
building  is  entered.  Local  law  enforcement 
officers  may  be  asked  to  investigate  any 
unidentified  entry. 

13.4  Any  equipment  apparatus,  or 
devices  installed  on  the  System  of  the 
Transmission  Provider  by  the  Transmission 
Customer,  as  provided  under  this  Section  13. 
shall  be  clearly  and  permanently  marked  to 
indicate  ownership,  and,  in  addition,  a 
detailed  description  of  each  item  so  installed 
(including,  if  applicable,  manufacturer's 
name,  serial  number,  model  number,  etc.) 
shall  be  conmiunicated  to  Transmission 
Provider  to  aid  in  maintenance  of  plant 
accounts. 

13.5  In  the  event  the  equipment, 
apparatus,  or  devices  are  not  marked  in 
accordance  with  Section  13.4,  ownership  of 
said  equipment,  apparatus,  or  devices  shall 
be  presumed  to  be  vested  in  Transmission 
Provider. 

13.6  The  Transmission  Customer  agrees 
that,  if  requested  by  Transmission  Provider, 
the  description  required  under  Section  13.4 
shall  include  a  detailed  analysis  of  all 
dielectrical  oil,  including,  but  not  limited  to, 
tests  for  polychlorinated  biphenyls  (PCBs).  If 
such  analysis  indicates  the  presence  of  a 
known  hazardous  substance,  which,  in  the 
Transmission  Provider's  sole  judgment, 
presents  a  significant  hazard  to  the 
environment  or  to  the  health  and  safety  of 
employees  of  the  parties  hereto,  the 
Transmission  Provider  may  require,  at  its 
sole  option,  by  written  request,  removal  of 
any  equipment  containing  such  substance. 


and  the  Transmission  Customer  agrees  to 
comply  with  such  request  for  removal  at  no 
cost  to  Transmission  Provider. 

14  Right  of  Removal:  Any  and  all 
equipment,  apparatus,  or  devices  placed  or 
installed  or  caused  to  be  placed  or  installed 
by  the  Parties  on  or  in  the  System  of  the 
Transmission  Provider  or  the  System  of  the 
Transmission  Customer  shall  be  and  shall 
remain  the  property  of  the  Party  owning  and 
installing  such  equipment  apparatus, 
devices,  or  facilities,  regardless  of  the  mode 
or  manner  of  annexation  or  attachment  to 
real  property,  and.  upon  the  termination  of 
this  Agreement  the  owner  thereof  shall  have 
the  right  to  enter  upon  the  premises  or 
system  of  the  other  and  shdl,  within  a 
reasonable  time,  remove  such  equipment 
apparatus,  devices,  or  facilities,  subject  to  the 
provisions  of  Section  13.5. 

1 5  Hig/it  to  Upgrade  Facilities:  The 
Transmission  Provider  reserves  the  right  to 
modify  or  upgrade  its  Transmission  System    , 
and  any  of  the  elements  which  support  such 
Transmission  System,  including,  but  not 
limited  to,  changes  in:  (1)  The  Transmission 
Provider's  transmission  voltages,  (2)  The 
Transmission  Provider's  transmission  system 
components.  (3)  The  Transmission  Provider's 
conmiunications  system,  (4)  The 
Transmission  Provider's  Supervisory  Control 
and  Data  Acquisition  (SCADA)  System,  and 
(5)  other  modifications  necessary  to  comply 
with  the  standards  and/or  regulations  and 
requirements  mentioned  in  Section  16. 

15.1  If,  during  the  term  of  this 
Agreement,  the  Transmission  Provider 
determines,  in  its  sole  judgment  and  at  its 
sole  option,  that  modifications  or  upgrades  to 
its  Transmission  System  and  associated 
facilities  are  required,  then,  in  that  event,  the 
Transmission  Customer  shall  be  responsible 
for  any  and  all  costs  and  expenses  incurred 
by  the  Transmission  Customer  in  order  to 
continue  to  receive  services  provided  under 
this  Agreement. 

15.2  If  the  Transmission  Customer  elects 
not  to  make  changes  in  its  facilities  which. 

in  The  Transmission  Provider's  judgment,  are 
required  for  the  Transmission  Customer  to 
continue  to  receive  reliable  service  from  the 
Transmission  Provider's  modified  or 
upgraded  facilities,  then  the  Transmission 
Customer  will  discontinue  receipt  of  the 
services  provided  under  this  Agreement 
which  are  dependent  on  such  modified  or 
upgraded  facilities,  and  the  provisions  of  this 
Agreement  which  describe  such  services 
shall  be  terminated  or,  at  the  Transmission 
Provider's  sole  option,  suspended,  until  the 
Transmission  Customer  completes  the 
changes  in  its  facilities  which  the 
Transmission  Provider,  in  its  sole  judgment, 
deems  necessary  for  safe  and  reliable  service 
to  the  Transmission  Customer. 

15.3  The  Transmission  Provider  shall 
notify  the  Transmission  Customer  of  the 
specific  sections  or  articles  of  the  Agreement 
which  are  to  be  terminated  or  suspended 
pursuant  to  this  Section  15. 

15.4  Any  provisions  of  this  Agreement 
which  are  not  specifically  terminated  or 
suspended  pursuant  to  Section  15.3  shall  not 
in  any  way  be  affected  and  shall  remain  in 
full  force  and  effect  except  insofar  as  the 
services  provided  pursuant  to  the  terminated 
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or  suspended  prov|<|ions  which  are  reflected 
in  other  provisions  if  this  Agreement  will 
also  be  terminated  a  suspended. 

15.5    Terminatioii  or  suspension  of 
specific  provisionslbf  this  Agreement 
pursuant  to  this  Set:non  17  shall  be  without 
penalty  to  either  ofiipe  Parties,  except  that 
the  rights  of  the  Parties,  if  any,  which 
accrued  prior  to  the  (date  of  such  termination 
or  suspension  shal^  be  and  hereby  are 
preserved.  1  i 

16  Limitation  on(  Bights  of  Entry:  The 
Transmission  Provider  reserves  the  right, 
upon  notice  to  the  Transmission  Customer,  to 
revoke  or  cancel  therights  of  entry  granted 
under  this  Agreem^ttt  with  regard  to  any 
particular  representative  of  the  Transmission 
Customer,  if,  in  thc^tole  jud^ent  of  the 
Transmission  Provwer,  such  revocation  or 
cancellation  is  reqi^ired  in  the  interest  of 
national  security. 

1 7  Assistance  by  Contracting  Parties:  If 
assistance  in  maintenance  and  utilization  of 
their  respective  systems  is  rendered  by  the 
Transmission  Provider  and/or  the 
Transmission  Custpiier,  the  following  tenns 
and  conditions  shalli  apply: 

17.1  If,  in  the  nuintenance  or  utilization 
of  their  respective  trensmission  systems  and 
related  focilities  for  the  purpose  of  this 
Agreement,  it  becoines  necessary  by  reason  of 
any  emergency  or  e»dtraordinary  condition  for 
the  Transmission  Provider  or  the 
Transmission  Customer  to  request  the  other 
to  furnish  personnel,  materials,  tools,  and 
equipment  for  the  maintenance  or 
modification  of,  or  cfher  work  on,  such 
transmission  systems  and  related  facilities  to 
insure  continuity  of  power  and  energy 
deliveries,  the  Party  requested  shall 
cooperate  with  the  other  and  render  such 
assistance  as  the  Party  requested  may 
determine  to  be  available. 

17.2  The  Party  making  such  request, 
upon  receipt  of  properly  itemized  bills,  shall 
reimburse  the  Party  rendering  such 
assistance,  including  overiiead  and 
administrative  and  general  expenses.  The 
Transmission  Customer  and  the 
Transmission  Provider  agree  to  account  for 
any  incurred  costs  under  a  Work  Order 
accounting  procedure  and  in  accordance 
with  the  Ucdform  System  of  Accounts 
prescribed  for  puhlic  utilities  by  the 
Commission. 

1 7.3  Billing  statements  rendered  by  the 
Transmission  Customer  and  the 
Transmission  Provider  for  such 
reimbursement  shaO  bedue  20  days  from  the 
date  thereof. 

Attachment  G 

Network  Operating  ^^greement 

To  be  provided  by  jthe  Transmission 
Provider  at  such  time  as  the  Transmission 
Provider  has  negotiated  or  offered  a  Network 
Integration  Transmission  Service  Agreement. 
The  terms  and  conditions  under  which  the 
Network  Customer  will  be  required  to 
operate  its  £acilities«tnd  the  technical  and 
operational  matters  BBsociated  with  the 
implementation  of  Network  Integration 
Transmission  Service  will  be  specified  in  a 
separate  Network  Operating  Agreement  and 
appended  to  the  applicable  Service 


The  Network  Operating  Agreement  may 
include,  but  is  not  limited  to,  provisions 
addressing  the  following  matters: 

Authorized  Representatives  of  the  Parties 

Network  Operating  Committee 

Load  Following 

System  Protection 

Redispatch  to  Manage  Transmission 
Constraints 

Maintenance  of  Facilities 

Load  Shedding 

Operation  Impacts 

Service  Conditions 

Data.  Information  and  Reports 

Metering 

Communications 

System  Regulation  and  Operating  Reserves 

Assignment 

Notices 

Accounting  for  Transmission  Losses 

Ancillary  Services 

Penalties  for  Unauthorized  Use  of 
Transmission  Provider's  System 

Attachment  H 

Annual  Transmission  Revenue  Requirement 
For  AjetworJc  Integration  Transmission 
Service 

1.0    The  Annual  Transmission  Revenue 
Requirement  for  purposes  of  the  Network 
•Integration  Transmission  Service  is  set  forth 
in  the  Transmission  Provider's  rate  schedule 
for  transmission  services. 

Attachment  I 

Index  of  Network  Integration  Transmission 
Service  Customers 

Customer   Date  of  Service  Agreement. 
Transmission  Provider  has  no  Network 
Customers  at  this  time. 

(FR  Doc  98-132  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Open  Access  Transmission  Service 
Tariff 

AGBICY:  Western  Area  Power 
Administration,  £)OE. 

action:  Notice  of  final  Tariff. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  adopting 
this  final  Open  Access  Transmission 
Service  Tariff  (TarifO  in  order  to  be 
consistent  with  the  Federal  Energy 
Regulatory  Commission  (FERC)  Order 
Nos.  888  and  888-A  to  the  extent 
consistent  with  laws  applicable  to 
Western's  activities. 

DATES:  The  Tariff  will  become  effective 
February  5. 1998.  The  Tariff  will  remain 
in  effect  imtil  superseded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  J.  Harris,  Power  Marketing 
Manager,  Upper  Great  Plains  Region, 
Western  Area  Power  Administration, 


P.O.  Box  35800,  Billings,  MT  59107- 
5800;  (406)  247-7394 

Mr.  Dave  Sabo.  CRSP  Manager,  CRSP 
Customer  Service  Center,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Salt  Lake  City.  UT  84147- 
0606;  (801)  524-5493 

Mr.  Anthony  H.  Montoya,  Power 
Marketing  Manager.  Desert  Southwest 
Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457;  (602)  352- 
2789 

Mr.  James  D.  Keselburg,  Power 
Marketing  Manager,  Rocky  Moimtain 
Region,  Western  Area  Power 
Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003;  (970)  490- 
7370 

Ms.  Zola  Jackson,  Power  Marketing 
Manager,  Sierra  Nevada  Region, 
Western  Area  Power  Administration, 
114  Parkshore  Drive,  Folsom,  CA 
95630-4710;  (916)  353-4421 

Mr.  Robert  Fullerton,  Corporate 
Commimications  Office,  Western  Area 
Power  Administration,  Post  Office 
Box  3402,  Golden,  CO  80401-0098; 
(303)  275-2700. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Procedures 

II.  Background 

m.  Comments  Raised  During  the 
Development  of  this  Final  Tariff 

IV.  Summary  of  Significant  Changes  from 

Western's  Proposed  Tariff 

V.  Coordination  with  Adoption  of  Open 

Access  Transmission  Rates 

VI.  Regulatory  Requirements 

L  Procedures 

Western  will  submit  the  final  Tariff  to 
FERC  under  a  non-jurisdictional  docket 
and  will  request  a  declaratory  order  that 
the  Tariff  meets  FERC  comparabiUty 
standards  as  set  forth  in  FERC  Order 
Nos.  888  and  888-A.  Western  will  make 
the  necessary  changes  in  response  to  the 
FERC  declaratory  order  and  will  publish 
the  revised  final  Tariff  in  the  Federal 
Re^ster. 

n.  Backgroond 

Use  of  transmission  facilities  that 
Western  owns,  operates,  or  to  which  it 
has  contract  rights  for  defivery  of 
Federal  long-term  firm  capacity  and 
energy  to  project  use  and  electric  service 
customers  is  a  Western  responsibility 
under  the  terms  and  conditions  of 
marketing  criteria  and  electric  service 
contracts  implementing  statutory 
obhgations  to  market  Federal  power. 
This  is  complementary  with  the 
provisions  of  the  Tariff.  Transinission 
service  provided  by  Western  under  the 
Tariff  is  solely  for  the  use  of  available 
transmission  capability  in  excess  of  the 
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amount  Western  requires  for  the 
delivery  of  long-term  firm  capacity  and 
energy  to  project  use  and  electric  service 
customers  of  the  Federal  government. 
Western  will  offer  to  provide  others 
transmission  service  equivalent  to  the 
service  Western  provides  itself. 

Western  was  established  on  December 
21, 1977,  pursuant  to  Section  302  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  Public  Law  95-91, 
dated  August  4, 1977.  Western's 
primary  and  long-standing  mission  is  to 
market  Federal  power  resources  with 
emphasis  on  maintaining  an  efficient 
and  reliable  power  system.  Western  is  a 
power  supplier  that  markets  and 
transmits  Federal  power  resources  in  15 
Central  and  Western  States 
encompassing  a  geographic  area  of  3.38 
million-square-kilometers  (1.3  million- 
square-miles).  Western  has  foiu- 
Customer  Service  Regional  Offices  and 
the  Colorado  River  Storage  Project 
Customer  Service  Center  (CRSP  CSC), 
each  referred  to  in  the  Tariff  as  a 
Regional  Office.  Western  markets  power 
and  provides  transmission  service  from 
various  multi-purpose  hydroelectric 
projects. 

Western  is  not  a  public  utility  under 
Sections  205  and  206  of  the  Federal 
Power  Act  and  is  not  specifically  subject 
to  the  requirements  of  the  FERC  Order 
Nos.  888  and  888-A.  Western  is  a 
transmitting  utility  subject  to  Section 
211  of  the  Federal  Power  Act  as 
amended  by  the  Energy  Policy  Act  of 
1992. 

FERC  issued  a  Notice  of  Proposed 
Rulemaking  (NOPR)  for  Open  Access 
Transmission  Service,  published  at  60 
FR  17662,  on  April  7, 1995.  On  October 
4, 1995,  the  Secretary  of  DOE  adopted 
a  Power  Marketing  Administration 
Open  Access  Transmission  Policy 
which  stated  that  DOE  supported  the 
spirit  and  interi!  of  the  NOPR.  The 
Secretary  of  DOE  stated  that  the  Power 
Marketing  Administrations  would 
comply  with  the  principles  set  forth  in 
the  FERC's  final  rule  to  the  extent 
consistent  with  appUcable  law.  FERC 
issued  its  final  rule.  Order  No.  888, 
published  at  61  FR  21540  on  May  10, 
1996,  and  followed  with  Order  No.  888- 
A,  published  at  62  FR  12273,  on  March 
14, 1997. 

In  early  1996,  Western  began 
developing  a  Tariff  Equivalent  Package 
(TEP)  to  comply  with  the  Secretary's 
directive.  A  draft  TEP,  which  was 
designed  as  a  Western-wide  document 
that  would  contain  Region-specific  rates 
and  charges,  was  completed  in  July 
1996  and  sent  to  Western's  electric 
service  customers,  transmission-service 
customers,  and  other  interested  parties 
for  review  and  comment.  Western 


accepted  comments  on  the  TEP  through 
November  1996. 

After  evaluating  comments.  Western 
modified  its  original  concept  of 
preparing  a  Western-wide  TEP  and 
began  developing  Regional  Open  Access 
Transmission  Service  Guidelines 
(Regional  Guidelines).  These  Regional 
Guidelines  contained  service 
agreements  consistent  with  the  specific 
conditions  applicable  to  each  Region. 
The  resulting  dociiments  were  ^nt  to 
electric  service  customers,  transmission 
customers,  and  other  interested  parties 
for  review  and  comment  in  April  1997. 
The  review  period  for  those  documents 
ended  in  early  June  1997.  Customer  and 
interested  party  participation  was 
conducted  informally. 

Western  began  its  formal  process  of 
developing  this  Tariff  when  it  issued  a 
Notice  of  Proposed  Tariff  published  at 
62  FR  50572  on  September  26, 1997.  A 
formal  comment  period  lasted  for  31 
days.  On  October  7, 1997.  Western  held 
a  combined  public  information  and 
public  comment  forum.  The  comments 
received  during  the  comment  period 
were  considered  in  developing  this  final 
Tariff. 

Western  will  submit  the  Tariff 
document  to  FERC  under  a  non- 
jurisdictional  docket  and  request  a 
declaratory  order  from  FERC  that  this 
Tariff  meets  the  FERC  comparability 
standards  as  set  forth  in  FERC  Order 
Nos.  888  and  888-A.  Consistent  with  a 
single  FERC  filing.  Western  has 
developed  and  will  file  this  Tariff  with 
appended  schedules  and  attachments. 
Western's  Tariff  includes  Attachment  J, 
Provisions  Specific  to  the  Transmission 
Provider,  and  Attachment  K,  Authorities 
and  Obligations,  which  are  specific  to 
Western  and  are  not  found  in  FERC's 
pro  forma  tariff. 

By  law,  the  Bureau  of  Reclamation 
(Reclamation)  provides  Federal  power 
resources  to  its  project  use  customers. 
By  law,  Western  markets  Federal  power 
resources  to  its  electric  service 
customers.  Western's  transmission 
system  was  built  primarily  to  enable  the 
delivery  of  Federal  power  to  satisfy 
these  contractual  obligations.  Western's 
Regional  Offices  reserved  transmission 
capacity  shall,  therefore,  include 
capacity  sufficient  to  deliver  Federal 
power  resources  to  customers  of  the 
Federal  government.  Nothing  in  this 
Tariff  shall  alter,  amend,  or  abridge  the 
statutory  or  contractual  obligation^of 
Western  to  market  and  deliver  Federal 
power  resources  and  to  repay  the 
Federal  investment  in  such  projects. 
This  Tariff  provides  for  transmission, 
including  each  Regional  Office's  use  of 
those  facilities  for  third  party  sales,  on 
the  unused  capacity  of  transmission 


facilities  imder  the  jurisdiction  or 
control  of  each  of  Western's  Regional 
Offices  not  required  for  the  delivery  of 
long-term  firm  capacity  and  energy  to 
customers  of  the  Federal  government  in 
a  manner  consistent  with  the  spirit  and 
intent  of  FERC  Order  Nos.  888  and  888- 
A. 

Western  has  prepared  this  Tariff  and 
service  agreements  to  provide 
transmission  service  comparable  to  that 
required  of  public  utilities  by  FERC 
Order  Nos.  888  and  888-A,  and  to 
implement  those  Orders  consistent  with 
the  EKDE  Policy.  An  entity  desiring 
transmission  service  from  Western  must 
comply  with  the  application  procedures 
outlined  herein.  The  review  and 
approval  requirements  detailed  herein 
will  apply  to  all  requesting  parties. 
Western  will  perform  the  necessary 
studies  or  assessments  for  evaluating 
requests  for  transmission  service  as  set 
forth  in  this  Tariff.  Any  faciUty 
construction  or  interconnection 
necessary  to  provide  transmission 
service  will  be  subject  to  Western's 
General  Requirements  for 
Interconnection  which  are  available 
upon  request. 

Western  will  provi(^e  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  and  Network  Integration 
Transmission  Service  consistent  with 
the  Tariff.  The  specific  terms  and 
conditions  for  providing  transmission 
service  specific  to  a  particular  customer 
will  be  included  in  a  Service 
Agreement.  Operating  Procedures, 
Available  Transmission  Capability 
(ATC).  and  System  Impact  Methodology 
are  defined  in  the  Attachments. 
Western's  Regional  Offices  develop  rates 
imder  separate  public  process  piirsuant 
to  applicable  Federal  law  and 
regulations.  Therefore,  rates  and  charges 
for  specific  services  will  be  set  forth  in 
the  appropriate  Regional  rates  schedules 
attached  to  each  Service  Agreement. 

Western  has  marketed  the  maximum 
practical  amount  of  power  fit)m  each  of 
its  projects,  leaving  little  or  no 
flexibility  for  provision  of  additional 
electric  services  from  the  projects. 
Changes  in  water  conditions  frequently 
affect  the  ability  of  hydroelectric 
projects  to  meet  obligations  on  a  short- 
term  basis.  The  imique  characteristics  of 
the  hydro  resource.  Western's  marketing 
plans,  and  the  limitations  of  the 
resource  due  to  changing  water 
conditions  limit  Western's  ability  to 
provide  generation-related  services 
including  ancillary  services  and 
redispatching.  using  Federal  hydro 
resources. 
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m.  Comments  [laised  During  the 
Development  df  this  Final  Tariff 

Participants  in  the  formal  review 
process  raised  numerous  comments 
about  the  proposed  tariff.  The  following 
highlights  the  more  sigiiificant 
comments  and  I  Western's  responses. 

Comment:  A[<iommentor  stated  that 
the  "Annual  Tij^nsmission  Costs" 
definition  (Secijpn  1.2)  does  not  appear 
to  include  the  cbsts  of  the  power 
produced  at  Reclamation's  hydroelectric 
power  &cilities.The  transmission  rates 
do.  however,  indicate  the  need  for 
ancillary  generation  service  support. 
The  definition  ^ould  then  also  include 
costs  associated  (with  Reclamation's 
support  of  Ancillary  Services. 

Response:  It  m  correct  that  the 
definition  for  "Annual  Transmission 
Costs"  does  notj  include  the  costs  of  the 
power  producediat  the  hydroelectric 
facilities.  FERClprder  Nos.  888  and 
888-A  provide  mat  only  transmission 
costs  may  be  included  in  the  definition 
of  "Annual  Transmission  Costs." 

Comment:  A  conunentor  asked  if.  in 
Section  1.2.  it  is  torrect  that  the  Annual 
Transmission  C^ts  can  be  modified  by 
the  FEKC.  ii 

Response:  FEKC  decisions  may  affect 
what  fecility  costs  will  be  included  in 
Western's  Annujajl  Transmission  Costs. 
Comment:  A  Qonunentor  asked  why 
Western  deleted!  the  reference  to  FERC? 
approval  in  Sectipn  1.10. 

Response:  Wenem  is  not  a  public 
utility  and,  therefore,  is  not  subject  to 
FERC's  jurisdiction  under  Sections  205 
and  206  of  the  Fbjderal  Power  Act. 
Western  is  not,  tnerefore.  required  to 
submit  Service  ^^reements  to  FERC  for 
approval.  [ 

Comment:  A  cUnmentor  stated  that. 
Western,  as  a  Trahsmission  Provider, 
does  not  have  reiiil  customers,  and, 
therefore,  the  wc|i|d  "retail"  should  be 
deleted  bam  Sedtlon  1.19. 

Response:  Inclusion  of  this  language 
does  not  establish  the  type  of  customer 
Western  serves.  This  change  is  not 
necessary.  [ 

Comment:  A  cetnmentor  asked  if  the 
definition  of  "Tnihsmission  Provider" 
in  Section  1.46  includes  the  CRSP  CSC 
in  the  context  of  die  Regional  Office 
reference.  i 

Response:  The  jdefinition  of 
"Transmission  P^vider"  does  include 
the  CRSP  CSC  in  jthe  context  of  the 
Regional  Office  reference.  As  specified 
in  Attachment  K,|the  CRSP  CSC  is  a 
Transmission  Prdvider  as  are  Western's 
other  Regional  Oifices. 

Comment:  A  commentor  requested 
clarification  on  whether  Section  2.1 
indicates  that  exi^  ing  project  use  loads 
will  be  included  m  the  initial  allocaticm 


of  available  transmission  capacity 
calculations. 

Response:  Section  2.1  addresses 
applications  for  transmission  service 
received  during  the  first  60  days 
commencing  with  the  effective  date  of 
the  Tariff.  Section  2.1  does  not  address 
existing  commitments  for  transmission. 
However,  in  response  to  the  comment, 
existing  project  use  loads  are 
components  in  the  Regional  Office's 
calculations  of  ATC. 

Comment:  Several  commentors 
requested  that  Western  delete  "to  the 
extent  possible"  in  the  second 
paragraph  of  Section  3.0,  and  delete  the 
requirement  for  a  separate  agreement  to 
purchase  Ancillary  Services  on  behalf  of 
the  transmission  customer. 

Response:  Western  agrees  and  has 
modified  Section  3.0. 

Comment:  A  commentor  suggested 
that,  in  Section  3.0.  Western  should 
insert  the  word  "uncommitted"  before 
the  word  "siuplus." 

Response:  Western  has  removed  the 
referenced  sentence. 

Conunen^  A  commentor  suggested 
that  in  Section  3.0  after  the  phrase, 
"Services  it  will  purchase  firom  the 
Transmission  Provider"  that  Western 
insert  this  sentence:  "Ancillary  Services 
are  included  as  part  of  Federal  customer 
transmission  servfce." 

Response:  This  section  applies  only  to 
transmission  service  provided  under  the 
Tariff  and  does  not  refer  to  existing 
transmission  commitments  of  Western. 

Comment:  A  commentor  suggested 
that  within  the  title  of  Section  5.1, 
replace  the  words  "Local  Furnishing" 
with  the  words  "Tax  Exempt"  so  that 
the  subtitle  reads  "Transmission 
Providers  That  Own  Facihties  Financed 
by  Tax  Exempt  Bonds''  and  make  this 
change  throughout  the  section.  The 
commentor  also  suggested  that  in 
Section  5.2(i),  Western  delete  the  words 
"local  furnishing." 

Response:  "This  issue  was  raised  in 
comments  to  FERC  as  it  developed  its 
pro  forma  tariff.  The  result  is  the 
language  in  Section  5.0  of  the  pro  forma 
tariff,  which  Western  has  adopted. 

Comment:  A  commentor  stated  that 
the  proposed  Tariff  does  not  comply 
with  FERC  Order  Nos.  888  and  888-A. 
Western's  Tariff  does  not  recognize  an 
exception  to  comparability  and 
reciprocal  service  if  each  or  both  would 
jeopardize  a  public  power  utility's  tax 
exempt  financing.  Another  commentor 
stated  that  there  has  not  been  a  genuine 
and  good  faith  effort  to  include  the 
specific  treatment  and  special 
requirements  of  the  non-jurisdictional/ 
non-public  utilities  that  are  expressly 
recognized  and  available  under  FERC 
Order  Nos.  888  and  888-A. 


i?esponse.-  Western  has  complied  with 
FERC  Order  No.  888-A  by  adopting  the 
pro  forma  language  insofar  as  Western 
can  and  still  comply  with  Federal  law. 
Nothing  in  Western's  Tariff  abrogates 
■  any  specific  treatment  and  special 
requirements  of  the  non-jurisdictional/ 
non-public  utilities  that  are  expressly 
recognized  and  available  under  FERC 
Order  Nos.  888  and  888-A.  Non-public 
utilities  seeking  relief  firom  this  and 
other  provisions  should  seek  a  waiver  of 
reciprocity  from  FERC  pursuant  to  18 
CFR  35.28(e). 

Comment:  A  commentor  asked  how 
the  cost  of  System  Impact  Studies 
conducted  on  behalf  of  Western  or  its 
Federal  customers  will  be  shared 
between  Federal  customers  and 
customers  served  under  the  Tariff. 

Response:  Western  will  assign  System 
Impact  Study  costs  for  Western's  benefit 
in  accordance  with  Section  8.0  of  the 
Tariff. 

Comment:  A  few  comments  were 
made  that,  in  Section  10.1,  the  last  part 
ofthe  added  sentence  states,  "*  *  • 
and  shall  exercise  due  diligence  to 
remove  such  inability  with  all 
reasonable  dispatch."  This  language 
appears  to  either  duplicate  or  modify 
the  "all  reasonable  efforts"  language  in 
the  previous  sentence.  In  eithercase,  it 
should  be  removed. 

Response:  Western  agrees  and  has 
deleted  the  added  sentence  in  Section 
10.1. 

Comment:  A  commentor  stated  that 
Western  should  add  the  following 
language  to  Section  12.1,  "In  the  event 
the  designated  representatives  are 
unable  to  resolve  the  dispute  within  45 
days  (or  such  other  period  as  the  Parties 
may  agree  upon)  the  dispute  may  be 
resolved  through  the  procedures 
specified  in  Section  12.2." 

Response:  Western  agrees  with  the 
suggested  concept  and  has  modified 
Section  12.1  to  allow  external  dispute 
resolution  under  Section  12.2  if 
disputes  can  not  be  resolved  in  30  days. 
Comment:  Several  commentors  stated 
that  Western  should  modify  the  final 
Tariff  to  provide  that  the  Transmission 
Provider;  i.e.,  the  appropriate  Regional 
Office  of  Western,  agrees  to  apply  the 
dispute  resolution  process  adhered  to  by 
the  regional  transmission  group  to 
which  the  Transmission  Provider 
belongs. 

Response:  Western  agrees  and  has 
modified  Section  12.2  to  incorporate  the 
suggested  concept. 

Comment:  A  commentor  stated  that 
Western  must  include  a  Dispute 
Resolution  Procedure  in  Section  12  that 
is  binding  on  Basin  Electric  Power 
Cooperative,  Inc.  (BEPC)  and  Heartland 
Consumers  Power  District  (HCPD). 
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Response:  Western's  Upper  Great 
Plains  Region  (UGPR)  is  the 
Transmission  Provider  and  all  disputes 
between  the  Transmission  Provider  and 
the  transmission  customer  will  be 
subject  to  the  dispute  resolution 
procedures  of  the  Tariff,  thus  no 
modifications  are  warranted.  Disputes 
that  involve  only  a  transmission 
customer  and  either  BEPC  or  HCPD 
could  still  be  resolved  under 
appropriate  Mid-Area  Continent  Power 
Pool  (MAPP)  procedures  whenever  it 
involves  an  issue  discrete  to  either  and 
is  not  a  part  of  the  general  Tariff 
provisions. 

Comment:  A  comment  was  made  that 
Western  should  incorporate  the  word 
"uncommitted"  in  various  sections  of 
the  Tariff,  including  Sections  13.5,  27.0, 
and  33.2. 

Response:  The  addition  of  this  term 
could  jeopardize  Western's  ability  to 
meet  FERC's  test  for  comparability. 
Therefore,  Western  has  not  made  the 
su^ested  changes. 

Comment:  A  commentor  requested 
that  in  Sections  13.8  and  14.6  the 
reference  to  10  a.m.  should  include  a 
time  zone;  e.g..  MST  or  PST  for  each 
operating  area,  and  delete  the  language 
in  the  brackets. 

Response:  Western  adopted  the 
language  of  the  pro  forma  tariff.  Since 
this  is  a  Western-wide  document. 
Western  is  unable  to  assign  a  time  zone. 
Western's  scheduling  ofHces  are  located 
in  three  different  time  zones.  Thp  10 
a.m.  reference  applies  to  the  time  of  the 
appropriate  scheduling  office  from 
which  transmission  service  is  being 
requested. 

Comment:  A  commentor  requested 
that  the  phrase,  "This  does  not  apply  to 
the  Colorado  River  Front  Work  and 
Levee  System  or  the  Salinity 
transmission  system",  be  inserted  at  the 
end  of  Section  15.4. 

Response:  The  last  sentence  in 
Section  15.4  addresses  this  comment. 
The  facilities  identiHed  in  the  comment 
are  considered  distribution  facilities  and 
are  not  subject  to  the  Tariff.  Request  for 
service  on  these  facilities  will  be 
handled  on  a  case-by-case  basis. 

Comment:  Several  commentors 
strongly  encouraged  the  inclusion  of 
transmission  losses  in  Sections  15.7  and 
28.5  of  the  Tariff  and  that  the  associated 
section  in  the  applicable  Service 
Agreements  be  removed,  thus  providing 
them  with  some  reasonable  assurance 
that  these  factors  will  be  applied  in  a 
non-discriminatory  and  comparable 
manner. 

Response:  Since  this  is  a  Western- 
wide  docimient  and  transmission  loss 
factors  are  calculated  separately  for  each 
Transmission  System.  Sections  15.7  and 


28.5  of  the  pro  forma  tariff  were 
modified  to  allow  the  applicable 
transmission  loss  percentages  to  be 
included  in  the  Regional  Office  specific 
Service  Agreements.  Each  of  Western's 
Regional  Offices  periodically  modifies 
its  Transmission  System  loss  factors 
based  on  system  losses  and  all  of  its 
Regional  Office(s)  s  are  subject  to  these 
loss  factors. 

Comment:  A  commentor  requested 
that  Western,  in  Sections  17.2(iv)  and 
18.2,  insert  "or  other"  after  "Regional 
Transmission  Group  (RTG)." 

Response:  The  commentor's  proposed 
language  is  too  broad  and  might 
adversely  affect  the  rights  of  entities  that 
are  not  parties  to  the  agreement. 
Therefore,  this  change  was  not  made. 

Comment:  Severalcommentors  made 
the  comment  that  Western's  proposed 
application  processing  fees  in  Sections 
17.3  and  29.2  are  inconsistent  with  the 
pro  forma  provisions,  and  that  the 
processing  fee  or  at  least  some  portion 
should  be  refunded  if  the  request'for 
transmission  service  is  denied  by 
Western.  It  is  the  opinion  of  the 
commentors  that,  as  written,  Western's 
processing  fee  procedures  do  not 
provide  reciprocal  service,  and  Western 
provides  no  numerical  justification  for 
the  processing  fees  included  in 
Attachment  K. 

Response:  The  processing  fee  is  being 
collected  to  offset  those  costs  incurred 
by  Western  in  processing  applications 
for  transmission  service.  These  costs 
will  be  incurred  irrespective  of  whether 
transmission  service  is  taken,  so  no 
refunds  will  be  made.  In  developing  the 
processing  fee,  each  Regional  Office 
used  the  same  method,  which  reflects 
an  average  of  staff  wages  and  benefits 
multiplied  by  the  average  time  it  takes 
to  analyze  and  respond  to  requests  for 
service.  Western  plans  to  periodically 
review  these  costs.  FHIC  has  previously 
accepted  this  methodology. 

Comment:  A  comment  was  made  that 
Western  should  incorporate  the  phrase 
"and  applicable  Federal  law  and 
regulations"  in  Section  27.0.  Comments 
were  also  made  that  Western  should 
incorporate  the  phrase  "and  permitted 
by  Federal  law  and  regulations"  in 
Section  30.5.  Both  sections  address 
redispatch  procedures. 

Response:  There  are  no  Federal  laws 
governing  redispatch;  however.  Western 
does  have  certain  limitations  on  this 
matter  based  on  specific  power 
marketing  plans. 

Comment:  A  commentor 
recommended  that  Western  insert 
"transmission"  in  its  clarifying 
statement  at  the  end  of  Section  28.2.  so 
that  there  is  no  misinterpretation  of  the 
meaning  of  capacity. 


Response:  Western  agrees  and  has 
made  the  change. 

Comment:  A  commentor  stated 
FERC's  Pricing  Policy  provides  that 
Western  can  only  charge  the  higher  of 
embedded  costs  or  opportunity  costs, 
but  not  the  sum  of  the  two.  This  FERC 
Pricing  Policy  should  be  applicable  to 
Western,  since  Western  agreed  to  abide 
by  FERC's  rate-making  policies  as  a 
condition  of  its  membership  in 
Southwest  Regional  Transmission 
Association  (SWRTA). 

Response:  This  comment  is  outside 
the  scope  of  this  process.  Western  i» 
meeting  the  rate-making  policies  of 
FERC  for  Federal  Power  Marketing 
Administrations  as  agreed  in  the 
SWRTA  agreement. 

Comment:  A  commentor  suggested 
that,  in  Section  30.8  in  the  second  line 
after  the  word  "the"  and  before 
"Transmission  Provider",  Western        ^ 
insert  "available  capability  of  the". 
Response:  Western  has  stated  in 
Attachment  K  to  its  Tariff  that  only 
excess  transmission  capability  will  be 
available  and  has  found  this  change 
imnecessary.  This  excess  transmission 
capability  will  be  determined  as 
provided  in  Attachment  C  to  the  Tariff. 
Comment:  A  commentor  asked  what 
is  Federal  policy  as  mentioned  in 
Section  34.0.  Is  it  published  and  who 
has  oversight— FERC?  What  if  it 
conflicts  with  FERC?  The  same 
commentor  also  asked  what  is  meant  by 
applicable  Federal  law  and  regulations, 
and  is  it  different  region-by-region  or  is 
it  consistent  region-by-region?  The 
commentor  further  asked  what  are 
Western's  current  applicable  laws  and 
regulations  relating  to  stranded  costs? 
Response:  Federal  policy  as  used  in 
Section  34.0  includes  FHlC's  policies, 
regulations  and  rulings  pertaining  to 
open  access  transmission  service  to  tile 
extent  consistent  with  the  body  of 
Federal  laws  governing  Western's 
activities.  Applicable  Federal  law  and 
regulations  are  the  body  of  statutes  and 
regulations  governing  thelictivities  of 
Western  as  a  Federal  Power  Marketing 
Administration.  Treatment  of  stranded 
costs  by  Western  will  be  governed  by 
the  principles  contained  in  FERCOBdan 
No.  888  and  888-A,  related  rulings  aad 
orders  promulgated  by  FERC,  and 
Western's  statutory  obligations  ax  a      . 
Federal  Power  Marketing 
Administration. 

Comment:  Several  commmtors  made 
comments  regarding  Western's  decisioa 
to  change  certain  pro  forma  tariff 
sections  to  require  advance  payment  km 
the  cost  of  any  necessary  transmission 
facility  additions  and  the  associated 
studies,  and  provide  no  interest  on 
those  advances.  There  is  also  a  coqoera 
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that  public  agencies  may  not  be  able  to 
meet  the  deadlihes  for  providing 
advances  of  funkjs  for  Facilities  Studies 
and  New  Construction,  and  that  there 
may  be  improper  cost  shifting  of  Direct 
Assignment  Facilities  to  other  non- 
benefiting  transcaission  customers. 

Response:  The)  Anti-Deficiency  Act, 
31  U.S.C.  1341(^).  and  other 
appropriations  Idws  allow  Federal 
agencies  to  incur  obligations  and  make 
expenditures  onilv  in  amoimts  available 
in  an  appropriafiDn  or  fund  and' 
available  to  the  ^vemment  fw  the 
purpose  for  whibh  the  appropriation  or 
fund  is  budgeted!  Therefore,  Western 
will  request  an  advance  of  fimds  for 
construction  of  Direct  Assignmmt 
Facilities  in  the  cnnstruction  agreement 
for  such  fedlitiels  as  described  in 
Sections  19.4  and  32.4.  Recurring 
operation  and  mnintenance  costs  related 
to  Direct  Assignment  Facilities  will  be 
assessed  on  a  peHodic  basis  as  set  forth 
in  the  Service  Ailment.  This  process 
will  assure  thepSit)per  allocation  of  costs 
among  customers  taking  transmission. 
Western  will  retiihi  the  unexpended 
portion  of  any  fu|4ds  advanced  for 
studies  or  constr^:tion.  Western  is  not 
able  to  pay  interest  on  advances  without 
shifting  costs  to  other  customers. ' 

As  for  certain  bbblic  agencies  imable 
to  meet  the  deadlines  for  providing 
advances  of  fun(^^  Western  will  follow 
the  deadlines  required  in  the  Tariff 
which,  in  turn,  atti  the  same  as  those  in 
the  pro  forma  tariff.  To  do  otherwise 
could  impair  Western's  ability  to  meet 
FERC's  requirement  that  all  requestors 
be  treated  in  a  non-discriminatory 
manner. 

Comment:  A  oifunentor  stated  that 
Schedules  2  throUbh  6  of  the  Tariff 
outline  Western'^  offer  to  provide 
certain  Ancillary  Services  as  both  the 
Transmission  Provider  and  the  Control 
Area  operator.  The  commentor  has  no 
objection  to  these!  Schedules  if  Western 
has  available  Ancillary  Services  to 
provide.  Howeve^^  the  commentor  is 
concerned  that  its  generating  resoiuces 
and  those  of  other  parties  may  be  used 
by  the  Control  Area  operator,  Western, 
to  provide  Ancillanr  Services  without 
compensation  to  me  owning  utilities.  Of 
course,  the  opposite  outcome  could 
occur  also.  The  cqaimentor  encourages 
Western  to  take  th^  lead  in  estabUshing 
effective  and  practical  operating 
measures  to  assure  proper  accounting 
for  Ancillary  Servi^.  Western  should 
also  consider  joim  participation  by  all 
Control  Area  gene^tors  in  supplying 
these  services.      i 

Response:  Westehi  appreciates  the 
comment  and  will  take  the  lead  in 
establishing  effective  and  practical 


operating  measures  to  assure  proper 
accoimting  for  these  Ancillary  Services. 

Comment:  A  few  commentors  stated 
their  concern  about  the  narrow 
bandwidth  allowed  for  deviation  from 
scheduled  transactions  contained  in 
Schedule  4.  One  commentor  believes 
that  it  will  be  extremely  difficult  to  stay 
within  this  bandwidth  because  of 
limitations  and  errora  in  metering, 
scheduling  practices,  and  unit  control, 
and  urges  Western  to  adopt  a  broader 
deviation  bandwidth.  ±3.0  percent  at  a 
minimum,  in  order  to  mitigate  these 
control  and  scheduling  problems. 
Another  commentor  stated  that  some  of 
Western's  rate  proposals  include 
penalties  of  monetary  charges  for 
deviations  beyond  the  scheduling  band. 
This  commentor  does  not  agree  that  a 
"one  size  fits  all"  band  is  necessary  and 
believes  that  any  monetary  charges 
should  be  cost  based. 

Response:  Western  is  consistent  %vith 
FERC  Order  Nos.  888  and  888-A  on  this 
service.  The  mcmetaiy  charge  is  a  rate 
issue  and  is  outside  the  scope  of  this 
process. 

Comment:  A  commentor  stated  that 
the  accurate  measurement  of  energy 
imbalances  (Schedule  4)  may  not  be 
possible  in  the  UGPR.  This  is  because 
there  may  be  more  than  one  supplier  at 
a  single  point  of  measiuemmit. 
Determining  who  was  the  cause  of  the 
imbalance  may  only  be  possible  during 
after-the-bct  analysis,  llie  power 
supplier  may  not  be  responsible  for 
being  a  Control  Area  operatw  and  it 
may  be  the  operator  who  causes  the 
problem.  The  commentor  states  that 
they  do  not  have  accounting  that  would 
allow  them  to  do  this  on  an  hourly  basis 
and  the  imbalance  may  change  from 
supplier  to  supplier  within  that  period. 

Response:  Western  recognizes  that 
there  are  limitations  to  the  capability  of 
existing  metering.  However.  FERC  did 
not  mandate  next  hour  settlement  of 
energy  imbalances.  This  is  a  matter  that 
will  need  to  be  further  refiined  in 
development  of  Regional  Tariff 
implementation  procedures. 

Comment:  A  commentor  stated  that 
there  seems  to  be  a  redimdancy  in  the 
information  being  requested  in  Sections 
3.0,  4.0,  and  5.0  of  the  Specifications  for 
Long-Term  Firm  Point-to-Point 
Transmission  Service  in  Attachment  A. 
The  commentor  is  questioning  whether 
the  bill  to  the  customer  will  be  based  on 
the  Capacity  Reservation  in  Section  3.0, 
the  Capacity  Reservation  in  Section  4.0, 
or  on  the  Reserved  Capacity  in  Section 
5.0. 

Response:  The  information  requested 
in  these  sections  is  necessary  for 
multiple  point-to-point  transactions. 
The  bill  to  the  customer  will  be  based 


on  the  Reserved  Capacity  m  Section  5.0. 
In  accordance  with  Section  13.7(c)  of 
the  Tariff,  the  amount  in  Section  5.0 
will  be  the  greater  of  the  sum  of  the 
Point(s)  of  Receipt  in  Section  3.0  or  the 
sum  of  the  Point(s)  of  Delivery  in 
Section  4.0. 

Comment:  A  commentor  stated  that 
the  control  area  infomiation  requested 
in  Section  2.0  of  the  Specifications  for 
Long-Term  Firm  Point-to-Point 
Transmission  Service  in  Attachment  A 
is  considerably  different  than  the 
Control  Area  information  obtained  from 
Sections  1.0  or  4.0.  The  Control  Area  to 
be  referenced  in  Section  2.0  could  be 
hundreds,  or  thousands,  of  miles  from 
the  Control  Area  of  the  Point  of  Receipt/ 
Point  of  Delivery. 

Response:  Section  2.0  is  intended  to 
define  the  Control  Area  in  which  the 
transacticm  originates,  while  Sections 
3.0  and  4.0  define  the  Point(s)  of 
Receipt/Delivery  into  and  out  of  the 
Transmission  Provider's  Transmission 
System.  Western  has  followed  the  FERC 
pro  forma  tariff  wording  in  these 
sections,  and  has  found  no  reason  to 
change  the  pro  forma  lansxiage. 

Comment:  A  number  of  commentors 
made  comments  regarding  Western's 
ATC,  including  suggestions  that  the 
methodology  for  determination  of  ATC 
must  be  set  out  in  Attachment  C  and  it 
must  be  reasonable,  auditable,  and 
supportable,  and  it  should  involve 
customer  groups.  Another  commentor 
similarly  requested  that  Western 
reference  criteria  specified  within  the 
SWRTA  and/or  Western  Regional 
Transmission  Association,  Inc.  (WRTA) 
agreements. 

Response:  Western  has  stated  in 
Attachment  C  that  it  will  use  "Good 
Utility  Practice  and  the  engineering  and 
operating  principles,  standards, 
guidelines,  and  criteria  of  the  *  •  * 
applicable  Regional  ReUability  Council, 
and  any  entity  of  which  the 
Transmission  Provider  is  a  member 
*  •  •  such  as  a  regional  transmission 
group."  Many  customers  are  also 
members  of  these  regional  transmission 
groups.  The  methodology  outlined  in 
the  specific  regional  transmission  group 
criteria  provides  a  clear  set  of  guidelines 
for  both  Western  and  the  transmission 
custcHner  to  evaluate  Western's 
determination  of  ATC.  This  approach  is 
consistent  with  filings  approved  by 
FERC  for  public  and  non-public 
utilities. 

Comment:  A  commentor  had  concerns 
with  the  last  sentence  of  Attachment  C 
which  refers  to  reserving  transmission 
capability  for  "forecasted  power  service 
obligations."  It  is  improper  for  Western 
to  withhold  transmission  capability  in 
order  to  enhance  future  power 
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marketing  activities,  and  the  inclusion 
of  this  phrase  violates  both  the  letter 
and  intent  of  FERC  Order  Nos.  888  and 
888-A. 

Response:  In  FERC  Order  Nos.  888 
and  888-A,  Section  IV.C(5),  FERC  stated 
that,  "utilities  may  reserve  existing 
transmission  capacity  needed  for  Native 
Load  growth  and  Network  load  growth 
reasonably  forecasted  within  the 
utility's  current  planning  horizon."  The 
Transmission  Provider  may  market  this 
capacity  on  a  firm  or  non-firm  basis 
until  such  time  as  the  capacity  is 
required  by  Native  Load  and  Network 
Customers.  Western  has  the  same  right 
to  obtain  transmission  service  for  its 
own  mariceting  activities  as  others  have 
to  obtain  transmission  service  from 
Western  for  their  marketing  activities. 

Comment:  Western  received  a 
comment  that  Attachment  F  and 
Attachment  G  require  overlapping 
information. 

Response:  The  information  required 
in  Attachment  F  and  Attachment  G  is 
not  overlapping.  Attachment  G 
addresses  technical  and  operational 
matters  associated  with  the 
implementation  of  Attachment  F. 

Comment:  Western  received  several 
comments  regarding  its  proposed  10 
times  penalty  included  in  Attachment  H 
to  the  Tariff,  and  requesting  Western  to 
delete  the  10  times  penalty. 

Response:  Western  believes  the 
penalty  is  more  appropriately  addressed 
in  Regional  Office  specific  rate 
processes,  and.  therefore,  has  deleted 
the  10  times  penalty  from  Section  3.0  of 
Attachment  H. 

Comment:  A  commentor  asked  if  the 
general  contract  provisions:  Contingent 
Upon  Appropriations — Section  2.0, 
Contract  Work  Hours  and  Safety 
Standards — Section  4.0,  Equal 
Employment  Opportunity  Practices — 
Section  5.0.  and  Use  of  Convict  Labor — 
Section  6.0,  of  Attachment  J  are 
necessary  in  these  types  of  contractual 
relation^ips. 

Response:  These  provisions  are 
required  by  law  to  be  included  in 
Federal  contracts. 

Comment:  Several  commentors  stated 
that  Section  7.0  of  Attachment  J  gives 
Western  the  unilateral  right  to  terminate 
service  if  it  joins  or  is  required  to 
conform  to  the  protocols  of  an 
independent  system  operator  (ISO).  By 
itself,  the  fact  that  Western  joins  an  ISO 
does  not  automatically  relieve  Western 
of  its  obligation  to  provide  comparable 
transmission  service.  The  language 
referring  to  Western's  unilateral  right  to 
terminate  service  is  improper  and 
should  be  removed. 

Response:  This  language  is  required 
in  the  Sierra  Nevada  Region  (SNR) 


Service  Agreements  consistent  with  the 
findings  of  FERC  in  Pacific  Gas  and 
Electric  Company,  et  al.,  81  FERC  1 61, 
122  (1997).  Western  has  moved  this 
provision  fi-om  Section  J  to  the  Service 
Agreements  and  this  language  shall  be 
included  by  SNR  in  any  Service 
Agreements  entered  into  imder  this 
Tariff.  Similar  language  may  be  required 
in  the  future  by  other  Western  Regional 
Offices  which  join  ISO's  to  conform  to 
the  terms  and  conditions  of  the  ISO 
agreement  approved  by  FERC. 

Comment:  A  commentor  stated  that 
Section  8.0  of  Attachment  J  could  be 
interpreted  to  bar  the  resale  of 
'transmission  rights  when  such  resale  is 
provided  for  under  FERC  Order  Nos. 
888  and  88»-A. 

Response:  The  original  Section  8.0  of 
Attachment  J,  "Third  Party  Rights",  has 
been  deleted. 

Comment:  A  commentor  asked  what 
third  party  rights  BEPC  and  HCPD  have 
under  Section  8.0  of  Attachment  J. 

Response:  The  original  Section  8.0  of 
Attachment  J,  "Third  Party  Rights",  has 
been  deleted. 

Comment:  A  commentor  asked  why 
Western  includes  the  phrase 
"emergency  power"  in  Section  10.0  of 
Attachment  J  since  the  Tariff  is  for 
transmission  service  only  and  it  does 
not  provide  for  Western  to  supply 
capacity  and  energy.  The  same 
commentor  asked  how  does  Western 
define  emergency  power  and  under 
what  circumstances  will  it  be  provided? 

Response:  Western  has  modified 
Section  10.0  of  Attachment  J  to  remove 
the  reference  to  emergency  power. 

Comment:  A  conunentor  stated  that 
the  billing  adjustments  contemplated  in 
Sections  13.0  and  14.0  of  Attachment  J 
need  to  include  refunds  of  advances. 

Response:  Sections  13.0  and  14.0  are 
not  the  mechanism  for  Western  'to 
provide  refunds  for  funds  advanced  to 
Western.  Western  added  language  to 
Sections  19.4  and  32.4  to  clarify  that 
amounts  advanced  in  excess  of  costs 
incurred  will  be  refunded. 

Comment:  Several  commentors  have 
raised  issues  regarding  the  bill  crediting 
and  net  billing  language  in  Sections  13.0 
and  14.0  of  Attachment  J  to  the  Tariff. 
There  is  a  concern  that  the  language  is 
too  broad  and  creates  the  potential  for 
abuse.  The  provisions  in  Attachment  J 
and  the  associated  language  in  the 
proposed  Service  Agreements  use  the 
leverage  of  access  to  Western's 
Transmission  System  to  require  the 
transmission  customer  to  agree  to 
Western's  Net  Billing  and  Bill  Crediting 
procedures  as  a  condition  for  service 
and  as  means  to  provide  alternative 
financing  for  Western.  These  provisions 
appear  to  be  in  conflict  with  the 


functional  unbimdling  requirements  of 
FERC  Order  Nos.  888  and  888-A  and 
may,  in  feet,  require  the  transmission 
customer  to  violate  its  own  Standards  of 
Conduct  implementing  FERC  Order  Np. 
889  and  18  CFR  part  37.  All  provisions 
requiring  the  transmission  customer  to 
agree  to  Net  Billing  and  Bill  Crediting 
procedures  as  a  condition  for  service 
imder  the  Tariff  must  be  removed. 

Response:  Western  has  modified  these 
sections  to  clarify  that  the  "Net  Billing 
and  Bill  Crediting"  provisions  are 
optional.  The  induaion  of  these 
provisions  in  the  Tariff  is  non- 
discriminatory because  they  are  not- a 
condition  for  receiving  service. 

Comment:  Western  received  several 
commmits  regarding  proposed  changes 
to  Attachment  K.  A  comment  was 
received  requesting  that  the  phrase 
"*  •  *  from  the  Navajo  Project  for  the 
Central  Arizona  Project.  Boulder 
Canyon  Project  and  the  *  *  '"be 
deleted  from  the  Desert  Southwest 
Region's  (DSR)  section  of  Attachment  K. 
Another  commentor  requested  that  the 
phrase"*  *  *  of  the  Parker  Davis- 
Project  in  DSR  *  *  •"  be  inserted.  The 
same  commentor  also  requested  that  in 
the  first  paragraph  of  Attachment  K,  that 
Western  delete  Uie  phrase  "*  •  *  and 
one  coal  fired  poww  plant  in  Arizona 
•  *  *,"  and  replace  the  word 
"integrated"  with  "interconnect."  A 
commentor  requested  that  in  the  >■ 

seventh  paragraph  of  Attachment  K  that 
Western  change  "little  flexibility"  to 
"little  or  no  flexibility." 

Response:  Western  concurs  with  the 
comments  and  has  made  the  changes  to 
Attachment  K.         t 

Comment:  A  commentor  proposed  the 
following  language  for  inclusion  in  the 
fourth  paragraph  of  Attachment  K, 
which  would  read  as  follows: 

*  *  *  treat  its  Federal  Customers  in  a 
manner  analogous  to  the  treatment  of  Native 
Load  Customers  by  public  utilities.  The 
enabling  legislation  for  the  various  projects 
authorizes  both  transmission  and  generation 
project  expenses  and  contemplates  recovery 
of  these  through  power  rates.  For  these 
reasons,  Western  will  continue  to  recover 
transmission  and  generation  related  costs 
from  Federal  Customers  through  a  bundled 
power  sales  rate.  Western  is  committed  to 
providing  •  *  * 

Response:  Western  does  not  believe 
that  it  is  necessary  to  add  the  proposed 
text  to  Attachment  K.  The  issue  of  cost 
recovery  will  be  addressed  on  a  case-by- 
case  basis  in  the  appropriate  rate 
process. 

Comment:  A  commentor  stttted  that 
Sections  17.1  and  29.2  require  that  a 
written  application-for  long-term,  firm 
service  be  submitted  to  the  "appropriate 
Regional  Office,  as  identified  in 
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Attachment  K.'  Nowever,  Attachment  K 
provides  no  add^ss,  title,  or  even  a 
phone  number,  to  which  such  an 
application  can  fee  submitted.  Western 
should  correct  A,ttachment  K  to  include 
this  informatioAifor  each  Reeional 
Office. 

Response:  W^Jtem  has  noted  the 
omission  and  has  included  the' 
appropriate  infprmation  in  Attachment 
K  to  the  Tariff.  I[ 

Comment:  Twp  commentors  stated 
that  there  is  no  ^jpplicable  definition  for 
Federal  project  use  loads. 

Response:  Western  has  modified 
Attachment  K  to  jthe  Tariff  to  clarify  that 
Reclamation  is  responsible  for  providing 
Federal  power  resources  to  its  project 
use  customers.  Western  believes  that 
this  modification  is  sufficient  to  address 
this  comment.     { 

Comment:  A  rammentor  stated  that 
Attachment  K  sbOuld  include  language 
stating  that  there  will  be  no  on-going 
transmission  reservation  maintained  for 
incremental  sale^  and  that  when 
Western  does  re^rve  transmission 
capacity  for  incitimental  sales,  it  will  do 
so  through  its  oUen  Access  Same-Time 
Information  System  (OASIS)  and 
account  for  suchj  k«servation  as  a  Third 
Party  Sale  pursujdnt  to  Section  8.0  of  the 
Tariff.  I , 

Response:  The)  jTariff  provides  for  the 
required  treatment  and  Western  has 
found  no  reason  to  include  additional 
language  as  proposed  by  the 
commentor.        , . 

Comment:  Western  received  many 
comments  that  r»sed  issues  concerning 
its  obligations  to  $erve  Federal  loads 
and  the  relationship  of  this  obligation  to 
Western's  ability,  to  comply  with  open 
access  comparabitity  standards  set  forth 
by  FERC  in  Ordeb  No.  888  and  888-A. 
The  following  summarizes  the 
comments. 

Western  should  be  consistent  between 
all  of  its  Regional  Offices  in  treating  its 
existing  transmispSon  obligation  to 
Federal  custome^  as  existing  Point-to- 
Point  Service.  Aijy  new  sales  Western 
makes  to  Federal  customers  should  be 
unbundled  and  accounted  for  under  the 
Tariff  as  Point-to-Point  Service. 
Transmission  for,ijncremental  sales  to 
Federal  customeik  should  be  reserved, 
provided,  and  acibunted  for  as  Point-to- 
Point  Transmission  Service  imder  the 
Tariff.  I 

It  may  be  appnipriate  for  Western  to 
identify  existing  Federal  customers  as 
Native  Load,  but  such  partial 
requirements  service  at  a  discrete  Point 
of  Delivery  clearly|does  not  meet  the 
definition  of  Netw^jrk  Load  as  set  forth 
in  Section  1.22. 

To  the  extent  Western  has  firm  service 
obligations  to  Federal  customers. 


reserving  firm  transmission  capacity  is 
appropriate.  To  the  extent  that  Western 
intends  to  reserve  firm  transmission  on 
its  system  in  order  to  maintain  the 
opportunity  to  make  incremental  sales 
.  to  Federal  customers  above  and  beyond 
Western's  firm  obligations  under  certain 
favorable  hydrologic  conditions,  such 
transmission  reservations  for  generation 
merchant  activities  appear  to  be  in 
direct  conflict  with  the  functional 
unbundling  requirements  of  FERC  Order 
No.  888. 

Western  has  not  clearly  distinguished 
the  jurisdictional  separation  of  its 
statutory  service  from  its  proposed 
service  under  Western's  Tariff.  Western 
needs  further  revisions  to  its  Tariff  to 
clearly  delineate  the  jurisdictional 
difference. 

Western  should  perform  two  separate, 
parallel  functions:  statutory 
transmission  service  and  third  party 
transmission  service. 

Include  the  term  "Federal  Customer" 
in  various  places  of  the  Tariff  other  than 
Attachment  K. 

In  Attachment  K,  include  the  word 
"retail"  before  the  word  "NaUve"  in  the 
sentence  which  describes  Western's 
treatment  of  its  Federal  customers. 

The  use  of  the  term  "Native  Load" 
appears  as  an  intention  to  unbundle 
firm  electric  service  arrangements. 
Several  commentors  disputed  Western's 
claim  that  its  deliveries  of  power  to 
Federal  customers,  defined  by  Western 
as  "the  statutory  and  firm  electric 
service  and  project  use  power  users  of 
the  Federal  Government"  are  analogous 
to  a  public  utility's  deliveries  to  its  own 
native  load  customers.  Other  comments 
included  suggestions  on  how  to  redefine 
Federal  customers  and  Federal 
generation  and  a  suggestion  that 
Western's  deliveries  were  more 
precisely  analogous  to  a  public  utility's 
retail  Native  Load. 

The  reservation  provisions  (2.2. 13.6 
and  33.2)  will  not  work.  First,  carried  to 
its  extreme,  all  current  firm  electric 
service  contractors  could  cancel  their 
contracts  and  be  left  with  the  ability  to 
transfer  other  resources  across  Western's 
system,  leaving  Western  no  system  to 
deliver  hydropower. 

The  curtailment  of  contractors'  firm 
electric  service  deliveries 
simultaneously  with  third  party  use  of 
the  system  violates  Western's  statutory 
mandate.  Another  commentor  stated 
that  pro  rata  curtailments  put  Western's 
preference  customers  in  the  position  of 
subsidizing  third  party  transmission 
contractors. 

A  qualifier  statement  should  be 
included  in  Section  33.0  to  explain  the 
process  of  load  shedding  and 
curtailment  to  be  used,  such  as"*  •  • 


that  only  load  shedding  and 
curtailments  covered  in  this  section  are 
for  new  contracts  entered  into  on  the 
OASIS.  They  do  not  include  existing 
contracts*  *  *"  Other  commentors 
stated  that  there  is  no  indication  of  how 
Reclamation's  project  use  loads  are 
served  with  Federal  transmission 
capacity  and  expressed  concern  as  to 
the  applicability  of  curtailment. 
How  will  load  shedding  and 
curtailment  provisions  of  Section  33.0 
work? 

Response:  Individual  project 
authorization  acts  have  provided 
Western  the  obligation  and  authority  to 
market  capacity  and  energy  surplus  to 
the  needs  of  these  multi-purpose 
projects.  Western  manages  its 
transmission  systems  to  meet  these 
needs  as  well  as  to  ensure  the  reliable 
operation  of  the  overall  transmission 
systems  for  which  it  is  responsible. 
Section  211  of  the  Federal  Power  Act 
also  requires  Western  to  provide  open 
transmission  access.  Western  will  meet 
all  of  these  obfigations  in  the  following 
manner.  Use  of  transmission  facilities 
that  Western  owns,  operates,  or  to 
which  it  has  contract  rights  for  delivery 
of  Federal  long-term  firm  capacity  and 
energy  to  project  use  and  electric  service 
customers  is  a  Western  responsibility 
under  the  terms  and  conditions  of 
marketing  criteria  and  electric  service 
contracts  implementing  statutory 
obligations  to  market  Federal  power. 
This  is  complementary  with  the 
provisions  of  the  Tariff.  Transmission 
service  provided  by  Western  under  the 
Tariff  is  solely  for  the  use  of  ATC  in 
excess  of  the  capability  Western 
requires  for  deliveries  of  long-term  firm 
capacity  and  energy  to  project  use  and 
electric  service  customers  of  the  Federal 
government.  Western  has  also  stated 
that  nothing  in  the  Tariff  shall  alter, 
amend,  or  abridge  the  statutory  or 
contractual  obligations  of  Western  to 
market  and  deliver  Federal  power 
resources  and  to  repay  the  Federal 
investment  in  its  projects. 

Western  has  found  it  is  no  longer 
necessary  to  state  that  service  to 
customers  of  the  Federal  government  is 
analogous  to  service  provided  to  Native 
Load  Customers  by  public  utilities.  The 
term  "Federal  Customers"  has  been 
deleted  from  the  Tariff.  Further. 
Western  clarifies  that  deliveries  to 
discrete  points  of  delivery  can  be  made 
under  existing  authorities  and  contracts 
and  deliveries  of  additional  power  at  the 
same  point  may  be  made  under  the 
Tariff  without  violating  the  provisions 
of  Section  1.22  of  the  Tariff.  Western 
will  use  the  Tariff  for  all  Third  Party 
Sales. 
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Western  will  operate  its  system 
according  to  Good  Utility  Practices,  and 
unless  otherwise  provided  for  in 
existing  contracts  or  regulations,  will 
perform  curtailments  and  other 
emergency  procedures  in  a  non- 
discriminatory manner  in  accordance 
with  the  terms  of  the  Tariff  and  the 
governance  of  the  National  Electric 
Reliability  Council,  an  RTG,  or  ISO  as 
appropriate. 

Western  has  modified  the  Tariff  to  be 
consistent  with  the  above  statements. 

Comment:  A  commentor  asked  what 
does  the  term  "unused  capacity"  in 
Attachment  K  mean  and  how  does  it 
apply  to  UGPR?  Do«s  Western  have  the 
right  to  terminate  service  if  it      ^ 
determines  the  lumsed  capacity  no 
longer  exists? 

Response:  Attachment  K  has  been 
modi^ed  by  deleting  the  term  "unused 
capacity".  Once  committed  to 
contractually,  transmission  capacity 
will  be  available  to  a  transmission 
customer  for  the  duration  of  the  contract 
term  in  conformance  with  the 
provisions  of  the  Tariff. 

Comment:  A  commentor  stated  that 
preference  should  apply  to  rights  to 
excess  capacity  on  the  Federal 
Transmission  System. 

Response:  Neither  Section  9(c)  of  the 
Reclamation  Project  Act  of  1939  nor 
Section  5  of  the  Flood  Control  Act  of 
1944  require  Western  to  give  preference 
in  the  sale  of  excess  transmission 
capacity  to  any  particular  type  of  entity. 

Comment:  A  commentor  stated  that 
Western  must  jurisdictionally  separate 
statutory  service  and  tariff  service 
because  Western  does  not  have  new 
Environmental  Impact  Statements  or 
Endangered  Species  Act  determinations 
which  indicate  Western  can  provide 
Network  Integration  Transmission 
Service  or  Ancillary  Services  firom  its 
generation.  Western's  power  contracts 
should  not  require  future  unbundling  of 
transmission  service  because  the 
unbundling  of  contracts  and  power 
deliveries  may  in  fact  be  in 
contradiction  of  the  enviroiunental 
analysis  performed  for  each  of  the 
power  contract  extensions.  Another 
comment  was  made  that  Ancillary 
Services  are  generation-related  but  were 
not  included  in  any  environmental 
~^analyses  for  river  ecosystem,  hydrodam 
operations,  or  power  marketing. 

Response:  Western  has  not  committed 
or  proposed  any  construction  of  specific 
new  transmission  or  generation  fecilities 
in  the  Tariff.  The  establishment  of 
contract  language  and  transmission 
arrangements  that  do  not  involve:  (1) 
The  integration  of  a  new  generation 
resource.  (2)  physical  changes  in  the 
transmission  system  beyond  the 


previously  developed  facility  area,  or  (3) 
changes  in  the  normal  operating  limits 
of  generation  resources  is  categorically 
excluded  by  DOE  regulations  from  the 
preparation  of  an  environmental 
assessment  (£A)  or  environmental 
impact  statement  (EIS).  Nothing  in  this 
generic  contract  language  requires  or 
causes  such  events  to  occur.  If  and 
when  Western  proposes  to  enter  into  a 
contract  or  transmission  agreement 
which  it  reasonably  would  expect  to 
require  or  cause  such  events  to  occur. 
Western  will  prepare  appropriate 
documentation  for  its  actions  in 
compliance  with  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended,  42  U.S.C.  4321-4347,  Council 
of  Environmental  Quality  regulations, 
40  CFR 1500-1508  and  DOE  regulations 
at  10  CFR  part  1021. 

Western's  power  contracts  do  not 
require  future  unbundling  of 
transmission  service.  Decisions  related 
to  unbimdiing  will  be  determined 
through  a  separate  process. 

Comment:  Several  commentors  stated 
that  they  do  not  see  how  Western  can 
maintain  its  statutory  obligations  to 
generate  and  deliver  the  maximum 
amount  of  firm  capacity  and  energy  to 
preference  customers  while  unbundling, 
unless  Western  offers  other  services. 

Response:  This  comment  does  not 
acciirately  describe  Western's  statutory 
obligations.  The  creation  of  the  Tariff 
does  not  affect  Western's  obligations 
under  existing  contracts. 

Comment:  A  commentor  stated  that 
imbundling  will  produce  cost-shifts  in 
the  projects  that  are  statutorily  cost- 
recovery  based. 

Response:  Western  is  complying  with 
FERC  Order  Nos.  888  and  888-A.  This 
requires  the  unbimdling  of  Ancillary 
Services  from  transmission  service  for 
service  under  the  Tariff.  The  rates  for 
these  services  are  based  on  the  costs 
incurred  to  provide  these  service^.  Any 
revenues  received  from  these  services 
will  be  appUed  to  project  repayment. 

Comment:  A  commentor  stated  that 
unbundling  of  firm  electric  service 
leaves  no  recourse  but  to  file  under 
Section  211  of  the  Federal  Power  Act. 
Customers  may  need  more  up-front 
oversight  of  Western's  actions,  such  as 
Sections  205  and  206  require  of  FERC 
jurisdictional  utilities. 

Response:  Oversight  of  Western's 
activities  is  outside  the  scope  of  this 
process. 

Comment:  Two  comments  were* 
received  stating  that  the  reference  to 
"Western's  hydroelectric  power 
facilities"  is  incorrect.  The  facilities 
referred  to  are  Reclamation's 
hydroelectric  power  focilities. 


Response:  Western  agrees  with  this 
comment. 

Comment:  A  conunentor  noted  that  in 
FERC  Order  No.  888-A,  FERC  decided 
to  implement  Service  Agreement 
procedures  for  firm  point-to-point 
transactions  of  less  than  a  year  in 
duration  (short-term  finn)  that  are 
similar  to  those  for  non-fiim  point-to- 
point  service.  In  other  words,  only  one 
umbrella  service  agreement  needs  to  be 
executed.  Subsequent  short-term  firm 
transactions  need  only  be  requested  and 
reserved  via  the  OASIS.  The  conunentor 
encourages  Western  to  include  in  its 
Tariff  a  form  of  umbrella  service 
agreement  for  Short-term  Firm  Point-to- 
Point  Transmission  Service  that  will 
operate  in  a  similar  manner  to  the 
Service  Agreement  for  Non-Firm 
Service. 

Response:  Western  agrees  that 
Attachment  A  may  be  used  as  an 
umbrella  service  agreement  for  Short- 
term  Firm  Point-to-Point  Transmission 
Service. 

Comment:  A  commentor  stated  that 
the  Tariff  includes  modifications  to 
recognize  Western's  distinction  as  a 
Federal  entity,  and  this  seems  to  include 
non-Federal  entities  under  the  cloak  of 
Federal  law. 

Response:  These  modifications  apply 
to  UGPR  as  the  operator/manager  of  the 
Integrated  System  (IS).  These 
modifications  do  not  bring  BEPC  or 
HCPD  under  the  cloak  of  Federal  law. 

Comment:  Several  commentors 
commended  Western  for  its  efforts  in 
developing  its  proposed  open  access 
transmission  service  Tariff.  With  the 
understanding  that  Western  is 
committed  to  working  to  modify  its 
Tariff  when  it  is  found  to  be  warranted, 
these  commentors  also  support  both  the 
Tariff  and  Western's  filing  of  the  Tariff 
with  FERC. 

Response:  Western  appreciates  these 
comments. 

Comment:  A  commentor  stated  that 
all  references  to  stranded  costs  should 
be  deleted  from  the  Tariff. 

Response:  The  right  to  collect 
stranded  costs  is  recognized  in  FERC 
Order  Nos.  888  and  888-A.  The 
stranded  cost  language  in  Western's 
Tariff  is  modeled  upon  the  language  in 
FERC's  pro  forma  tariff.  Recovery  of 
stranded  costs  is  neither  incorporated  in 
any  of  the  Regional  Office's  proposed 
rates  nor  in  the  Open  Access 
Transmission  Rate  formula  for  the 
UGPR. 

Comment:  A  commentor  asked 
Western  what  is  its  authority  to  collect 
stranded  costs  for  BEPC  and  HCPD. 

Response:  Attachment  K  recognizes 
the  right  of  UGPR,  BEPC,  and  HCPD  to 
collect  stranded  costs  in  accordance 
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with  the  principlles  established  in  FERC 
Order  Nos.  888  And  888-A.  Attachment 
K  states  that  the  collection  of  stranded 
costs  by  BEPC  and  HCPD-will  be  subject 
to  contracts  sepeiiate  from  the  Tariff. 

Comment:  Two  commentors 
requested  that  Western's  DSR  and  SNR 
implement  the  Ancillary  Services. 
Schedules  1  through  6  under  the  Tariff, 
as  a  seoarate  tariifF  on  an  interim  basis 
to  resolve  areas  dl  concern. 

Response:  The!  provision  of  Ancillary 
Services  is  an  injegral  part  of  FERC's 
pro  forma  tariff  md  cannot  be  separated 
from  Western's  tariff.  Westerfl  is 
concerned  that  atty  further  qualifiers  on 
the  provision  of  .^dllary  Services 
could  impair  We  stem's  ability  to  pass 
FERC's  standard^  Ifor  comparability. 
This,  in  turn,  would  impair  Western's 
ability  to  obtain  teciprocal  transmission 
'  service  from  public  utilities.  Therefore, 
Western  will  not 'Consider  implementing 
the  Ancillary  Services  portion  of  the 
Tariff  on  an  interim  basis. 

Comment:  Two  commentors  stated 
that  the  language,  in  each  of  the  service 
schedules  concerning  pass-through 
costs  from  the  Cocitiol  Area  operator 
does  not  apply  inj  those  cases  when 
Western  is  not  th^iControl  Area 
operator.  Reclamf  tion  does  not  pass  the 
costs  for  generation-through  the  Control 
Area  operator  in  ti^ose  cases,  but 
allocates  the  costs  to  Western,  who 
passes  the  costs  t^ugh  to  the 
transmission  cust|qmer. 

Aespo/ise:  ThesH  provisions  provide 
Western  the  abililj]^  to  purchase  capacity 
and  energy  from  d^ers  when  it  is 
necessary  and  pass  those  costs  on 
directly  to  the  beii#ficiary.  This  is  a 
transaction  involving  only  the  Control 
Area  operator,  the  transmission 
customer,  and  Western. 

Comment:  A  coifmentor  suggested 
that  Western's  staii^tory  obligations 
prevent  it  from  e^dctively  providing 
those  Ancillary  Services  which  involve 
the  dedication  of  generation  resources 
or  output  to  non-Federal  customers. 
Western  should  S|^cifically  limit  itself 
to  brokering  these  jttypes  of  Ancillary 
Services  to  its  trai^amission  customers. 

Response:  Westf  m  does  recognize 
resource  limitatioiki  of  the  hy<koelectric 
generation.  Sectio^l  3  of  the  proposed 
Tariff  was  modifiejd  to  include  the 
option  for  Western  lo  purchase 
Ancillary  Services  and  pass  through 
such  costs  to  the  transmission  customer. 
Comment:  A  commentor  stated  that  it 
understands  that  Western  will  honor 
existing  transmissi|0n  service  contracts 
without  compelhn^  existing  customers 
to  sign  a  Service  Agreement  imder  the 
Tariff.  The  commentor  recommended 
that  this  commitm^:  it  be  described  in 


Attachment }. 


Response:  Western  will  honor  existing 
transmission  service  contracts  without 
compelling  existing  customers  to  sign  a 
Service  Agreement  under  the  Tariff. 
Western  does  not  believe  this  needs  to 
be  specified  in  Attachment  J.  The  Tariff 
provides  for  any  new  requests  for 
transmission  service. 

Comment:  A  commentor  stated  that 
Western's  power  factor  requirement 
should  be  clearly  stated  in  the  Tariff. 

Response:  There  is  no  single  Western 
power  factor  requirement.  Western  will 
include  the  applicable  power  factor 
requirement  for  each  R^onal  Office  in 
the  offered  Service  Agreements. 

Comment:  A  commentor  asked  that  if 
the  Tariff  is  binding  upon  Western,  by 
what  means  would  the  Tariff  be  made 
binding  on  BEPC  and  HCPD? 

i?esponse;  ff  the  IS  rate  is  approved  in 
the  rate  setting  public  process,  then  the 
UGPR  will  enter  into  the  contracts  with 
BEPC  and  HCPD  for  the  management 
and  operation  of  the  IS.  Such 
contractual  arrangements  will  make  the 
terms  of  the  Tariff  binding  upon  BEPC 
and  HCPD.  This  would  preclude  either 
BEPC  or  HCPD  from  making  separate 
arrangements  to  sell  transmission 
service  over  the  IS. 

Comment:  A  commentor  is  very 
supportive  of  Attachment  F  having 
provisions  for  a  credit  for  integrated 
facilities  and  looks  forward  to 
negotiations  to  recognize  and  equitably 
credit  customer  facilities  that  have 
augmented  the  Federal  system. 

Response:  Western  appreciates  the 
comment. 

Comment:  Western  received  a 
comment  that  Attachment  K  states  that, 
"Western  will  sell  transmission  service 
using  Federally  owned  or  controlled 
facilities  only  to  the  extent  that 
transmission  capacity  is  available  in 
excess  of  that  needed  to  deliver  Federal 
power."  This  is  inconsistent  with  the 
inclusion  of  non-Federal  facilities  in  the 
definition  of  Transmission  System. 

Response:  This  comment  is  outside  of 
the  scope  of  this  process.  The 
determination  of  the  facilities  to  be 
included  in  the  Transmission  System 
will  be  developed  in  the  rate  process. 
Comment:  A  commentor  stated  that 
Attachment  K  to  the  Tariff  describes  the 
UGPR's  intent  to  include  the  faciUties  of 
BEPC  and  HCPD  in  the  UGPR 
transmission  facilities.  UGPR  also 
includes  provisions  for  recovery  of 
stranded  costs.  The  commentor 
recommends  that  the  other  Regional 
Offices'  plans  for  their  respective  rate- 
making  activities  remain  open  to  the 
possibility  of  incorporating  this  or 
similar  joint  rates. 


Response:  This  issue  is  better 
addressed  on  a  case-by-case  basis  in  the 
appropriate  rate  process. 

Comment:  Several  commentors  have 
raised  concerns  regarding  Western's 
provisions  in  the  Tariff  for  changing 
rates.  It  appears  to  certain  commentors 
that  Western  may  change  a  rate  only  to 
an  individual  customer. 

Response:  The  language  is  not 
intended  to  imply  that  Western  will 
unilaterally  change  rates  to  one 
customer.  Western's  Regional  Offices 
change  rates  through  rate  adjustment 
processes  pursuant  to  Federal  law  and 
apply  the  rates  uniformly  to  their 
respective  customers. 

Comment:  Commentors  raised  a 
number  of  issues  that  related  to 
Western's  rate  setting  processes, 
including  among  others,  inclusion  of 
specific  rates  and  charges  with  the 
Tariff,  allocation  of  costs  between 
transmission  and  ancillary  services, 
inclusion  of  various  costs  and  facilities 
in  transmission  rates,  and  rate  setting 
methodology. 

Response:  These  comments  are 
outside  the  scope  of  this  process.  Each 
of  Western's  Regional  Offices  is  at  a 
different  point  in  the  process  of 
developing  open  access  transmission 
rates.  Western's  Regional  Offices  follow 
a  separate  and  distinct  process  for  the 
approval  of  their  rates,  which  involves 
considerable  public  involvement  and 
filing  of  the  final  rates  with  FERC.  DOE 
approval  of  Western's  rates  is  addressed 
in  DOE  Delegation  Order  No.  0204-108. 
Western's  procedures  for  pubUc 
involvement  ferrate  procedures  are 
covered  in  10  CFR  part  903.  Filing 
requirements  and  procedures  for  FERC 
review  of  Federal  Power  Marketing 
Administration  rates  are  detailed  in  18 
CFR  part  300.  Since  Western's  rate 
procedures  are  handled  through  so 
many  separate  processes.  Western  will 
not  include  specific  rates  and  charees  in 
the  Tariff. 

Comment:  A  commentor  stated  that 
the  distinction  between  the 
transmission  system  used  to  deliver 
Federal  power  to  UGPR's  customers  and 
the  larger,  more  expensive  system 
proffered  for  service  to  third  parties 
does  not  comport  with  comparability. 
Response:  Transmission  service  to 
existing  UGPR  firm  power  customers  is 
provided  for  under  the  provisions  of 
existing  contracts.  This  is  consistent 
with  FERC's  treatment  of  such  existing 
contracts  under  FERC  Order  Nos.  888 
and  888-A. 

Comment:  A  UGPR  customer 
commented  that  in  Section  2.2,  existing 
firm  electric  service  customers  should 
not  be  subject  to  paying  a  transmission 
service  rate  that  is  different  than  all 
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other  preference  power  customers 
simply  due  to  the  timing  of  a  contract 
expiration  or  renewal. 

Response:  UGPR  intends  to  have  a 
single  firm  power  rate  for  all  preference 
customers  who  execute  service 
agreements  for  implementation  of  the 
Post-85  Marketing  Plan. 

Comment:  The  statutory  obligations 
referred  to  in  Section  II  of  the  Federal 
Register  are  signiHcant  and  important 
enough  to  be  contained  in  the  Tariff 
possibly  at  Section  11.0  of  Attachment 
J. 

Response:  Western  agrees  that  the 
various  statutes  governing  Western's 
actions  are  significant,  but  does  not 
agree  that  it  would  be  appropriate  to 
include  a  listing  in  the  Tariff. 

Comment:  Existing  preference 
customers  should  not  be  impacted  by 
Western's  commitment  to  meet  the  load 
growth  of  Network  Integration 
Transmission  Service  Customers. 

iiesponse:  This  comment  is  a  rate 
issue  and  is  outside  of  the  scope  of  this 
process. 

Comment:  One  commentor  stated  that 
Western  must  carefully  weigh  the 
requirements  of  compliance  with  FERC 
Order  No.  889  Standards  of  Conduct. 

Response:  Western  will  comply  with 
FERC  Order  No.  889. 

rV.  Summary  of  Significant  Changes 
From  Western's  Proposed  TariiF 

In  Section  1.46,  Western  deleted 
portions  of  the  additional  language  that 
were  not  necessary.  In  Section  1.49, 
Western  reverted  to  the  pro  forma 
language.  In  Section  3,  Western 
modified  the  proposed  additional 
language  to  clarify  Western's 
commitment  to  make  every  effort  to 
provide  Ancillary  Services  from 
purchased  generation  when  Western's 
own  resources  are  unavailable.  In 
Section  10.1,  Western  removed  the 
proposed  additional  language. 

Western  reinstated  the  last  sentence 
in  Section  12.1  except  for  "submitted  to 
arbitration  and",  and  "arbitration." 
Those  two  phrases  remained  stricken.  In 
Section  12.2,  Western  replaced  the 
proposed  language  with  language  that 
refers  to  RTG  dispute  resolution 
processes. 

In  Sections  19.4  and  32.4.  Western 
replaced  "provide  the  required  letter  of 
credit"  with  "pay  the  transmission 
customer's  share  of  the  costs"  and 
added  language  that  Western  will 
refund  amounts  advanced  in  excess  of 
costs  incurred. 

A  minor  change  was  made  to  Section 
29.1  consistent  with  the  minor  change 
in  FERC  Order  888-B,  81  FERC 
161,248,  issued  November  25, 1997. 


In  Attachment  H,  Western  removed 
references  to  the  10  times  penalty 
provision.  Western  moved  the 
provisions  relating  to  the  establishment 
of  an  ISO  in  Attachment  J  to  Attachment 
A.  Attachment  B,  and  Attachment  F. 
These  terms  initially  will  apply  only  to 
SNR.  Western  deleted  provisions 
relating  to  third  party  rights  in 
Attachment  J.  Western  clarified  that  Net 
Billing  and  Bill  Crediting  provisions  are 
applicable  only  when  mutually  agreed. 

In  Attachment  K,  Western  made 
editorial  changes  including  the  insertion 
of  the  address,  title,  and  telephone 
numbers  of  the  Regional  Office  contacts. 
Western  modified  its  language  in 
Attachment  K  to  clarify  its  statutory 
obligation  to  market  Federal  power.  The 
modified  language  further  clarifies  that 
this  Tariff  does  not  affect  existing 
contractual  obligations. 

V.  Coordination  with  Adoption  of  Open 
Access  Transmission  Rates 

Each  of  Western's  Regional  Offices  is 
at  a  different  point  in  the  process  of 
developing  Open  Access  Transmission 
Rates.  DOE  approval  of  Western's  rates 
is  addressed  in  DOE  Delegation  Order 
No.  0204-108.  Western's  procedures  for 
public  involvement  for  rate  procedures 
are  covered  in  10  CFR  part  903.  Filing 
requirements  and  procedures  for  FERC 
review  of  Power  Marketing 
Administration  rates  are  detailed  in  18 
CFR  part  300.  Until  the  Regional  Offices 
complete  the  processes  of  placing  rates 
in  effect  for  the  services  to  be  provided 
under  the  open-access  tariff,  they  will 
use  existing  rates  when  applicable. 
Rates  for  short-term  sales  may  be  placed 
in  effect  by  Western's  Administrator  and 
used  when  no  rates  exist  for  such 
services. 

The  new  SNR  rates  for  ancillary 
services  and  transmission  became 
effective  October  1, 1997,  and  will  be 
effective  for  a  5-year  period  ending 
September  30.  2002. 

the  CRSP  CSC  is  currently 
conducting  a  public  process  to  develop 
transmission  and  ancillary  service  rates 
consistent  with  FERC  Order  Nos.  888 
and  88S-A  to  be  used  with  the  Tariff. 
The  public  comment  period  concluded 
September  23, 1997.  The  proposed 
effective  date  of  the  rates  will  be  April 
1. 1998. 

The  DSR  began  a  public  involvement 
process  to  develop  transmission  and 
ancillary  service  rates  consistent  with 
FERC  Order  Nos.  888  and  888-A 
through  a  series  of  informational 
meetings  with  its  customers  held  on 
March  5. 1997,  July  23,  1997,  and 
September  3, 1997.  At  the  September  3. 
1997.  meeting,  it  was  determined  that 
the  formal  process  to  develop  new  rates 


will  not  begin  until  after  publication  of 
Western's  Open  Access  Tariff.  As  a 
result,  the  proposed  effective  date  for 
the  new  rates  will  be  no  later  than 
October  1, 1998.  DSR  will  implement 
this  Tariff  using  rates  for  short-jprm 
sales  approved  by  Western's 
Administrator  in  December  1997. 

The  UGPR  has  implemented  Open 
Access  Transmission  Rates  approved  by 
Western's  Administrator.  These 
transmission  rates  and  ancillary  service 
rates  became  effective  December  20, 
1997, 6md  will  expire  December  19, 
1998.  On  March  28. 1997,  by  the 
mailing  of  an  Advance  Aiuiouncement 
of  the  transmission  rate  adjustment  for 
the  Pick-Sloan  Missouri  Basin  Program, 
Eastern  Division,  a  public  process  was 
initiated  to  establish  long-term  Open 
Access  Transmission  Rates  for  the 
UGPR  UGPR  has  received  comments 
from  that  announcement  and  published 
its  proposal  in  September  1997.  The 
proposed  effective  date  is  February  1, 
1998. 

The  Rocky  Mountain  Region  (RMR) 
began  a  fonnal  public  involvement 
process  on  September  19. 1997,  to 
develop  transmission  and  ancillary 
service  rates  consistent  with  FERC 
Order  Nos.  888  and  888-A  to  be  used 
with  the  Tariff.  The  proposed  effective 
date  of  the  rates  will  be  April  1. 1998. 
The  RMR  will  have  rates  for  short-term 
sales  in  effect  between  the  effective  date 
of  the  Tariff  and  April  1. 1998. 

Subsequent  changes  to  Regional 
Office  Open  Access  Transmission  Rates  , 
will  be  completed  on  a  prc^ect-by- 
project  basis  using  the  public 
involvement  and  FERC  review  processes 
outlined  above. 

VI.  Regulatory  Requirements 

Review  Under  Executive  Order  12866 

Western  has  an  exemption  bom 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  (OMB)  is 
required. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980.  5  IJS.C.  601-612.  requfres  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed  rule  is 
likely  to  have  a  significant  economit 
impact  on  a  substantial  number  of  small 
entities.  The  Acting  Administrator  for 
Western  certifies  that  Western's 
providing  open  transmission  access 
would  not  cause  an  adverse  economic 
impact  on  a  substantial  number  of  such 
entities.  Since  the  proposed  open-access 
Tariff  is  of  limited  applicability,  no 
flexibility  analysis  is  required. 


Review  Und 
Environmen 
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Review  Under  thi  f  Paperwork  Reduction 
Act: 

In  accordance  Mth  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501- 
3520.  Western  has  received  approval 
from  0MB  for  the  collection  of  customer 
information  in  this  rule,  under  0MB 
control  number  19110-0100. 

Review  Under  the  f^ational 
Environmental  PdUcy  Act 

In  compliance  With  the  National 
Environmental  PolcyAct  (NEPA)  of 
1969. 42  U.S.C.  Aiil  et.  seq.;  the 
Council  on  Environmental  Quality 
regulations.  40  CI?t  parts  1500-1508: 
DOE  NEPA  regulations.  10  CFR  part 
1021.  Western  has  determined  that  this 
action  is  categorically  excluded  from  the 
preparation  of  an  BIS  or  an  EA. 

Availability  of  Information 

Western's  final  Tariff  and  a  redline/ 
strikeout  comparison  of  Western's  final 
Tariff  to  the  FERC!  pro  forma  will  be 
available  from  the  informational 
contacts  listed  aboVe  or  on  the  Internet 
at  http://www.wai>B.gov. 

Dated:  December  15. 1997. 
MichMlS.Hocskay^i 
Acting  Administratof. 

Open  Access  Tranisbiissjon  Service 
Tariff 
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20  Procedures  if  The  Transmission  Provider 

is  Unable  to  Complete  New 
Transmission  Facilities  for  Firm  Point- 
To-Point  Transmission  Service 

20.1  Delays  in  Construction  of  New 
Facilities 

20.2  Alternatives  to  the  Original  Facility 
Additions 

20.3  Refund  Obligation  for  Unfinished 
Facility  Additions 

21  Provisions  Relating  to  Transmission 
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28.4  Secondary  Service 
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Service 
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30.9  Network  Customer  Owned 
Transmission  Facilities 

31  Designation  of  Network  Load 

31.1  Network  Load 

31.2  New  Network  Loads  Connected  With 
the  Transmission  Provider 

31.3  Network  Load  Not  Physically 
Interconnected  with  the  Transmission 
I^rovider 

31.4  New  Interconnection  Points 

31.5  Changes  in  Service  Requests 

31.6  Annual  Load  and  Resource 
Information  Updates 

32  Additional  Study  Procedures  For 

Network  Integration  Transmission 
Service  Requests 

32.1  Notice  ofNeed  for  System  Impact 
Study 

32.2  System  Impact  Study  Agreement  and 
Compensation 

32.3  System  Impact  Study  Procedures 

32.4  Facilities  Study  Procedures 

33  Load  Shedding  and  Curtailments 

33.1  Procedures 

33.2  Transmission  Constraints 

33.3  Cost  Responsibility  for  Relieving 
Transmission  Constraints 

33.4  Curtailments  of  Scheduled  Deliveries 

33.5  Allocation  of  Curtailments 

33.6  Load  Shedding 

33.7  System  Reliability 

34  Rates  and  Charges 

34.1  Monthly  Demand  Charge 

34.2  Determination  of  Network  Customer's 
o     Monthly  Network  Load 

34.3  Determination  of  Transmission 
Provider's  Monthly  Transmission  System 
Load 

34.4  Redispatch  Chai;ge 

34.5  Stranded  Cost  Recovery 

35  Operating  Arrangements 

35.1  Operation  under  The  Network 
Operating  Agreement 

35.2  Network  Operating  Agreement 

35.3  Network  Opei^ting  Committee 
Schedule  1  Scheduling,  System  Control  and 

Dispatch  Service 
Schedule  2  Reactive  Supply  and  Voltage 

Control  from  Generation  Sources  Service 
Schedule  3  Regulation  and  Frequency 

Response  Service 
Schedule  4  Energy  Imbalance  Service 
Schedule  5  Operating  Reserve — Spinning 

Reserve  Service 
Schedule  6    Operating  Reserve- 
Supplemental  Reserve  Service 
Sc|)edule  7  long-Term  Firm  and  Short-Term 

Firm  Point-to-Point  Transmission 

Service 
Schedule  8  Non-Firm  Point-to-Point 

Transmission  Service 
Attachment  A  Form  of  Service  Agreement 

For  Firm  Point-to-Point  Transmission 

Service 
Attachment  B  Form  of  Service  Agreement 

For  Non-Firm  Point-to-Point 

Transmission  Service 
Attachment  C  Methodology  to  Assess 

Available  Transmission  Capability 
Attachment  D  Methodology  for  Completing  a 

System  Impact  Study 
Attachment  E  Index  of  Point-to-Point 

Transmission  Service  Customers 
Attachment  F  Service  Agreement  For 

Network  Integration  Transmission 

Service 


Attachment  G  Network  Operating  Agreement 
Attachment  H  Annual  Transmission 

Revenue  Requirement  For  Network 

Integration  Transmission  Service 
Attachment  I  Index  of  Network  Integration 

Transmission  Service  Customers 
Attachment )  Provisions  Specific  to  the 

Transmission  Provider 
Attachment  K  Transmission  Provider 

Authorities  and  Obligations 

Open  Access  Transmission  Service 
Tariff 

I.  Part  I.  Common  Service  Provisions 

1  Definitions 

1 . 1  Ancillary  Services:  Those 
services  that  are  necessary  to  support 
the  transmission  of  capacity  and  energy 
from  resources  to  loads  while 
maintaining  reliable  operation  of  the 
Transmission  Provider's  Transmission 
System  in  accordance  with  Good  Utility 
Practice. 

1.2  Annual  Transmission  Costs:  The 
total  annual  cost  of  the  Transmission 
System  for  purposes  of  Network 
Integration  Transmission  Service  shall 
be  the  amount  specified  in  Attachment 
H  until  amended  by  the  Transmission 
Provider  or  modified  by  the 
Commission,  pursuant  to  Federal  Law. 

1.3  Application:  A  request  by  an 
Eligible  Customer  for  transmission 
service  pursuant  to  the  provisions  of  the 
Tariff. 

1.4  Commission:  The  Federal  Energy 
Regulatory  Commission. 

1 . 5  Completed  Application :  An 
AppUcation  that  satisfies  all  of  the 
information  and  other  requirements  of 
the  Tariff,  including  any  required 
application  processing  fee. 

1.6  Control  Area:  An  electric  power 
system  or  combination  of  electric  power 
systems  to  which  a  common  automatic 
generation  control  scheme  is  applied  in 
order  to: 

(1)  Match,  at  all  times,  the  power 
output  of  the  generators  within  the 
electric  power  system(s)  and  capacity 
and  energy  purchased  from  entities 
outside  the  electric  power  system(s), 
with  the  load  within  the  electric  power 
system(s); 

(2)  Maintain  scheduled  interchange 
with  other  Control  Areas,  within  the 
limits  of  Good  Utility  Practice; 

(3)  Maintain  the  firequency  of  the 
electric  power  system(s)  within 
reasonable  limits  in  accordance  with 
Good  Utility  Practice;  and 

(4)  Provide  sufficient  generating 
capacity  to  maintain  operating  reserves 
in  accordance  with  Good  Utility 
Practice. 

1.7  Curtailment:  A  reduction  in  firm 
or  non-firm  transmission  service  in 
response  to  a  transmission  capacity 


UMI 


shortage  as  a  resu 
conditions. 
1.8  Delivering 
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F  system  reliability 

J  mrty:  The  entity 
supplying  capacity  and  energy  to  be 
transmitted  at  PoJBt(s)  of  Receipt. 

1.9  Designated  Agent:  Any  entity  that 
performs  actions  pr  functions  on  behalf 
of  the  Transmission  Provider,  an 
Eligible  Customer.:  or  the  Transmission 
Customer  requiredl  under  the  Tariff. 

1.10  Direct  As^i^nment  Facilities: 
Facilities  or  portions  of  facilities  that  are 
constructed  by  the  Transmission 
Provider  for  the  s^le  use/benefit  of  a 
particular  Transn^ilssion  Customer 
requesting  servic^  ^nder  the  Tariff. 
Direct  AssignmenjtiFacilities  shall  be 
specified  in  the  Service  Agreement  that 
governs  service  to(  the  Transmission 
Customer.  j 

1.11  Eligible  Qistomerii)  Any 
electric  utility  (in^uding  the 
Transmission  Provider  and  any  power 
marketer),  Federa)  power  marketing 
agency,  or  any  peMon  generating  ~" 
electric  energy  for  sale  for  resale  is  an 
Eligible  Customer!  under  the  Tariff. 
Electric  energy  so^  or  produced  by 
such  entity  may  b^j  electric  energy 
produced  in  the  United  States,  Canada 
or  Mexico.  Howeviar,  with  respect  to 
transmission  service  that  the 
Commission  is  prohibited  from  ordering 
by  Section  212(h)  b|f  the  Federal  Power 
Act,  such  entity  is  eligible  only  if  the 
service  is  provided  pursuant  to  a  state 
requirement  that  the  Transmission 
Provider  offer  the  ti^bundled 
transmission  servip,  or  pursuant  to  a 
voluntary  offer  of  such  service  by  the 
Transmission  Provider,  (ii)  Any  retail 
customer  taking  ui^|)undled 
transmission  service  pursuant  to  a  state 
requirement  that  the  Transmission 
Provider  offer  the  tmnsmission  service, 
or  pursuant  to  a  vqUintary  offer  of  such 
service  by  the  Traiiimission  Provider,  is 
an  Eligible  Customer  under  the  Tariff. 

1.12  Facilities  Study:  An 
engineering  study  conducted  by  the 
Transmission  Provider  to  determine  the 
required  modifications  to  the 
Transmission  Provider's  Transmission 
System,  including  the  cost  and 
scheduled  completSon  date  for  such 
modifications,  that  will  be  required  to 
provide  the  requesjod  transmission 
service.  | 

1.13  Firm  Poini-To-Point 
Transmission  Servii  e:  Transmission 
Service  under  this  Tariff  that  is  reserved 
and/or  scheduled  between  specified 
Points  of  Receipt  and  Delivery  pursuant 
to  Part  n  of  this  Tariff. 

1.14  Good  Utility  Practice:  Any  of 
the  practices,  methfads  and  acts  engaged 
in  or  approved  by  a  significant  portion 


of  the  electric  utility 


relevant  time  periodL  or  any  of  the 


industry  during  the 


practices,  methods  and  acts  which,  in 
the  exercise  of  reasonable  judgment  in 
light  of  the  facts  known  at  the  time  the 
decision  was  made,  could  have  been 
expected  to  accomplish  the  desired 
result  at  a  reasonable  cost  consistent 
with  good  business  practices,  reliabiUty, 
safety  and  expedition.  Good  Utility 
Practice  is  not  intended  to  be  limited  to 
the  optimum  practice,  method,  or  act  to 
the  exclusion  of  all  others,  but  rather  to 
be  acceptable  practices,  methods,  or  acts 
generally  accepted  in  the  region. 

1.15  Interruption:  A  reduction  in 
non-firm  transmission  service  due  to 
economic  reasons  pursuant  to  Section 
14.7. 

1.16  Load  Ratio  Share:  Ratio  of  a     - 
Transmission  Customer's  Network  Load 
to  the  Transmission  Provider's  total  load 
computed  in  accordance  with  Sections 
34.2  and  34.3  of  the  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff  and  calculated  on  a  rolling 
twelve  month  basis. 

1.17  Load  Shedding:  The  systematic 
reduction  of  system  demand  by 
temporarily  decreasing  load  in  response 
to  transmission  system  or  area  capacity 
shortages,  system  instability,  or  voltage 
control  considerations  under  Part  HI  of 
the  Tariff. 

1.18  Long-Term  Firm  Point-To-Point 
Transmission  Service:  Firm  Point-To- 
Point  Transmission  Service  under  Part  II 
of  the  Tariff  with  a  term  of  one  year  or 
more. 

1 .  19    Native  Load  Customers:  The 
wholesale  and  retail  power  customers  of 
the  Transmission  Provider  on  whose 
behalf  the  Transmission  Provider,  by 
statute,  franchise,  regulatory 
requirement,  or  contract,  has 
undertaken  an  obligation  to  construct 
and  operate  the  Transmission  Provider's 
system  to  meet  the  reliable  electric 
needs  of  such  customers. 

1.20  Network  Customer:  An  entity 
receiving  transmission  service  pursuant 
to  the  terms  of  the  Transmission 
Provider's  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff. 

1.21  Network  Integration 
Transmission  Service:  The  transmission 
service  provided  under  Part  III  of  the 
Tariff. 

1.22  Network  Load:  The  load  that  a 
Network  Customer  designates  for 
Network  Integration  Transmission 
Service  under  Part  HI  of  the  Tariff.  The 
Network  Customer's  Network  Load  shall 
include  all  load  served  by  the  output  of 
any  Network  Resources  designated  by 
the  Network  Customer.  A  Network 
Customer  may  elect  to  designate  less 
than  its  total  load  as  Network  Load  but 
may  not  designate  only  part  of  the  load 
at  a  discrete  Point  of  Delivery.  Where  an 


Eligible  Customer  has  elected  not  to 
designate  a  particular  load  at  discrete 
points  of  delivery  as  Network  Load,  the 
Eligible  Customer  is  responsible  for 
making  separate  arrangements  under    • 
Part  II  of  the  Tariff  for  any  Point-To- 
Point  Transmission  Service  that  may  be 
necessary  for  such  non-designated  load. 

1 .23  Network  Operating  Agreement: 
An  executed  agreement  that  contains 
the  terms  and  conditions  under  which 
the  Network  Customer  shall  operate  its 
facilities  and  the  technical  and 
operational  matters  associated  with  the 
implementation  of  Network  Integration 
Transmission  Service  under  Part  III  of 
the  Tariff. 

1.24  Network  Operating  Committee: 
A  group  made  up  of  representatives 
from  the  Network  Customer(s)  and  the 
Transmission  Provider  established  to 
coordinate  operating  criteria  and  other 
technical  considerations  required  for 
implementation  of  Network  Integration 
Transmission  Service  under  Part  ID  of 
this  Tariff. 

1 .25  Network  Resource:  Any 
designated  generating  resource  owned, 
purchased,  or  leased  by  a  Network 
Customer  under  the  Network  Integration 
Transmission  Service  Tariff.  Network 
Resources  do  not  include  any  resource, 
or  any  portion  thereof,  that  is  committed 
for  sale  to  third  parties  or  otherwise 
cannot  be  called  upon  to  meet  the 
Network  Customer's  Network  Load  on  a 
non-interruptible  basis. 

1.26  Network  Upgrades: 
Modifications  or  additions  to 
transmission-related  facilities  that  are 
integrated  with  and  support  the 
Transmission  Provider's  overall 
Transmission  System  for  the  general 
benefit  of  all  users  of  such  Transmission 
System. 

1.27  Non-Firm  Point-To-Point 
Transmission  Service:  Point-To-Point 
Transmission  Service  under  the  Tariff 
that  is  reserved  and  scheduled  on  an  as- 
available  basis  and  is  subject  to 
Curtailment  or  Interruption  as  set  forth 
in  Section  14.7  under  Part  n  of  the 
Tariff.  Non-Firm  Point-To-Point 
Transmission  Service  is  available  on  a     - 
stand-alone  basis  for  periods  ranging 
from  one  hour  to  one  month. 

1 .  28    Open  Access  Same-  Time 
Information  System  (OASIS):  The 
information  system  and  standards  of 
conduct  contained  in  Part  37  of  the 
Commission's  regulations  and  all 
additional  requirements  implemented 
by  subsequent  Commission  orders 
dealing  with  OASIS. 

1 .29  Part  I:  Tariff  Definitions  and 
Common  Service  Provisions  contained 
in  Sections  2  through  12. 

1.30  Part  U:  Tariff  Sections  13 
through  27  pertaining  to  Point-To-Point 
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Transmission  Service  in  conjunction 
with  the  applicable  Common  Service 
Provisions  of  Part  I  and  appropriate 
Schedules  and  Attachments. 

1.31  Part  ni:  Tariff  Sections  28 
through  35  pertaining  to  Network 
Integration  Transmission  Service  in 
conjunction  with  the  applicable 
Common  Service  Provisions  of  Part  I 
and  appropriate  Schedules  and 
Attachments. 

1 .32  Parties:  The  Transmission 
Provider  and  the  Transmission 
Customer  receiving  service  under  the 
Tariff. 

1.33  Pointls)  of  Delivery:  Point(s)  on 
the  Transmission  Provider's 
Transmission  System  where  capacity 
and  energy  transmitted  by  the 
Transmission  Provider  will  be  made 
available  to  the  Receiving  Party  under 
Part  n  of  the  Tariff.  The  Point(s)  of 
Delivery  shall  be  specified  in  the 
Service  Agreement  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 

1.34  Pointls)  of  Receipt:  Point(s)  of 
interconnection  on  the  Transmission 
Provider's  Transmission  System  where 
capacity  and  energy  will  be  made 
available  to  the  Transmission  Provider 
by  the  Delivering  Party  under  Part  II  of 
the  Tariff.  The  Point(s)  of  Receipt  shall 
be  specified  in  the  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Service. 

1.35  Point-To-Point  Transmission 
Service:  The  reservation  and 
transmission  of  capacity  and  energy  on 
either  a  firm  or  non-firm  basis  from  the 
Point(s)  of  Receipt  to  the  Point(s)  of 
Delivery  under  Part  11  of  the  Tariff. 

1.36  Power  Purchaser:  The  entity 
that  is  purchasing  the  capacity  and 
energy  to  be  transmitted  under  the 
Tariff. 

1.37  Receiving  Party:  The  entity 
receiving  the  capacity  and  energy 
transmitted  by  the  Transmission 
Provider  to  Point(s)  of  Delivery. 

1.38  Regional  Transmission  Group 
(RTG):  A  voluntary  organization  of 
transmission  owners,  transmission  users 
and  other  entities  approved  by  the 
Commission  to  efficiently  coordinate 
transmission  planning  (and  expansion), 
operation  and  use  on  a  regional  (and 
interregional)  basis. 

1.39  Reserved  Capacity:  The 
maximum  amount  of  capacity  and 
energy  that  the  Transmission  Provider 
agrees  to  transmit  for  the  Transmission 
Customer  over  the  Transmission 
Provider's  Transmission  System 
between  the  Point(s)  of  Receipt  and  the 
Point(s)  of  Delivery  under  Part  II  of  the 
Tariff.  Reserved  Capacity  shall  be 
expressed  in  terms  of  whole  megawatts 
on  a  sixty  (60)  minute  interval 
(commencing  on  the  clock  hour)  basis. 


1.40  Service  Agreement:  The  initial 
agreement  and  any  amendments  or 
supplements  thereto  entered  into  by  the 
Transmission  Customer  and  the 
Transmission  Provider  for  service  under 
the  Tariff. 

1.41  Service  Commencement  Date: 
The  date  the  Transmission  Provider 
begins  to  provide  service  pursuant  to 
the  terms  of  an  executed  Service 
Agreement,  or  the  date  the  Transmission 
Provider  begins  to  provide  service  in 
accordance  with  Section  15.3  or  Section 
29.1  under  the  Tariff. 

1.42  Short-Term  Firm  Point-To- 
Point  Transmission  Service:  Firm  Point- 
To-Point  Transmission  Service  under 
Part  n  of  the  Tariff  with  a  term  of  less 
th^  one  year. 

1 .43  System  Impact  Study:  An 
assessment  by  the  Transmission 
Provider  of  (i)  the  adequacy  of  the 
Transmission  System  to  accommodate  a 
request  for  either  Firm  Point-To-Point 
Transmission  Service  or  Network 
Integration  Transmission  Service  and 
(ii)  whether  any  additional  costs  may  be 
incurred  in  order  to  provide 
transmission  service. 

1.44  Third-Party  Sale:  Any  sale  ioT 
resale  in  interstate  commerce  to  a  Power 
Purchaser  that  is  not  designated  as  part 
of  Network  Load  under  the  Network 
Integration  Transmission  Service. 

1.45  Transmission  Customer:  Any 
Eligible  Customer  (or  its  Designated 
Agent)  that  (i)  executes  a  Service 
Agreement,  or  (ii)  requests  in  writing 
that  the  Transmission  Provider  provide 
transmission  service  without  a  Service 
Agreement,  pursuant  to  section  15.3  of- 
the  Tariff.  This  term  is  used  in  the  Part 

I  Common  Service  Provisions  to  include 
customers  receiving  transmission 
service  under  Part  II  and  Part  III  of  this 
Tariff. 

1.46  Transmission  Provider:  The 
Regional  Office  of  the  Western  Area 
Power  Administration  (Western)  which 
owns,  controls,  or  operates  the  facilities 
used  for  the  transmission  of  electric 
energy  in  interstate  commerce  and 
provides  transmission  service  under  the 
Tariff. 

1.47  Transmission  Provider's 
Monthly  Transmission  System  Peak: 
The  maximum  firm  usage  of  the 
Transmission  Provider's  Transmission 
System  in  a  calendar  month. 

1.48  Transmission  Service:  Point- 
To-Point  Transmission  Service  provided 
under  Part  II  of  the  Tariff  on  a  &in  and 
non-firm  basis. 

1.49  rransmissjo/i  System;  The 
facilities  owned,  controlled  or  operated 
by  the  Transmission  Provider  that  are 
used  to  provide  transmission  service 
under  Part  II  and  Part  III  of  the  Tariff. 


2  Initial  Allocation  and  Renewal 
Procedures 

2.1  Initial  Allocation  of  Available 
Transmission  Capability 

For  purposes  of  determining  whether 
existing  capability  on  the  Transmission 
Provider's  Transmission  System  is 
adequate  to  accommodate  a  request  for 
firm  service  under  this  Tariff,  all 
Completed  Applications  for  new  firm 
transmission  service  received  during  the 
initial  sixty  (60)  day  period 
commencing  with  the  effective  date  of 
the  Tariff  will  be  deemed  to  have  been 
filed  simultaneously.  A  lottery  system 
conducted  by  an  independent  party 
shall  be  used  to  assign  priorities  for 
Completed  Applications  filed 
simultaneously.  All  Completed 
Applications  for  firm  transmission 
service  received  after  the  initial  sixty 
(60)  day  period  shall  be  assigned  a 
priority  piu^uant  to  Section  13.2. 

2.2  Reservation  Priority  For  Existing 
Firm  Service  Customers 

Existing  firm  service  ciistomers 
(wholesale  requirements  and 
transmission-only,  with  a  contract  term 
of  one-year  or  more),  have  the  right  to 
continue  to  take  transmission  service 
from  the  Transmission  Provider  when 
the  contract  expires,  rolls  over  or  is 
renewed.  This  transmission  reservation 
priority  is  independent  of  whether  the 
existing  customer  continues  to  purchase 
capacity  and  energy  from  the 
Transmission  Provider  or  elects  to 
purchase  capacity  and  energy  from 
another  supplier.  If  at  the  end  of  the 
contract  term,  the  Transmission 
Provider's  Transmission  System  cannot 
accommodate  all  of  the  requests  for 
transmission  service,  the  existing  firm 
service  customer  must  agree  to  accept  a 
contract  term  at  least  equal  to  a 
competing  request  by  any  new  Eligible 
Customer  and  to  pay  the  current  rate  for 
such  service.  This  transmission 
reservation  priority  for  existing  firm 
service  customers  is  an  ongoing  right 
that  may  be  exercised  at  the  end  of  all 
firm  contract  terms  of  one-year  or 
longer. 

3  Ancillary  Services 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain 
reliability  within  and  among  the  Control 
Areas  affected  by  the  transmission 
service.  The  Transmission  Provider  is 
required  to  provide  (or  offer  to  arrange 
with  the  local  Control  Area  operator  as 
discussed  below),  and  the  Transmission 
Customer  is  required  to  purchase,  the 
following  Ancillary  Services  (i) 
Scheduling,  System  Control  and 
Dispatch,  and  (ii)  Reactive  Supply  and 


UMI 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6.  1998  /  Notices 


535 


Voltage  Control  irom  Generation 
Sources. 

The  Transmii ;!  ion  Provider  is 
required  to  offe  -[to  provide  (or  offer  to 
arrange  with  tho  local  Control  Area 
operator  as  disci  ssed  below)  the 
following  Anciljl^ry  Services  only  to  the 
Transmission  Customer  serving  load 
within  the  Transmission  Provider's 
Control  Area  (i)  Regulation  and 
Frequency  Response,  (ii)  Energy 
Imbalance,  (iii)  Operating  Reserve — 
Spinning,  and  (Jv)  Operating  Reserve- 
Supplemental.  The  Transmission 
Customer  serving  load  within  the 
Transmission  Provider's  Control  Area,  is 
required  to  acqiiitre  these  Ancillary 
Services,  whether  from  the 
Transmission  Provider,  from  a  third 
party,  or  by  self-i$upply.  TTie 
Transmission  Customer  may  not  decline 
the  Transmissioh  Provider's  offer  of 
Ancillary  Servit^  unless  it 
demonstrates  th^t  it  has  acquired  the 
Ancillary  Serviq^  from  another  source. 
However,  when  Sufficient  Federal 
generation  is  not  available  to  provide 
the  required  Ancillary  Services,  the 
Transmission  Provider  will  offer  to 
make  every  effoijtjto  piuchase  Ancillary 
Services  from  others,  as  available.  The 
costs  of  such  purchases  on  behalf  of  a 
Transmission  Customer  will  be  passed 
directly  through  tp  that  Transmission 
Customer.  The  IjiWismission  Customer 
must  list  in  its  Application  which 
Ancillary  Services  it  will  purchase  from 
the  Transmission  Provider. 

If  the  Transmission  Provider  is  a 
utility  providing!  transmission  service, 
but  is  not  a  Control  Area  operator,  it 
may  be  unable  to  provide  some  or  all  of 
the  Ancillary  Sei^Vices.  In  this  case,  the 
Transmission  Pnttinder  can  fulfill  its 
obligation  to  proUde  Ancillary  Services 
by  acting  as  the  Transmission 
Customer's  agent  to  secure  these 
Ancillary  Services  from  the  Control 
Area  operator.  The  Transmission 
Customer  may  elect  to  (i)  have  the 
Transmission  Provider  act  as  its  agent, 
(ii)  secure  the  Anqillary  Services 
directly  from  the|(|k)ntrol  Area  operator, 
or  (iii)  secure  the'Ancillary  Services 
(discussed  in  Schedules  3,  4.  5,  and  6) 
from  a  third  part^f  lor  by  self-supply 
when  technicallyi  leasible. 

The  Transmission  Provider  shall 
specify  the  rate  trtatment  and  all  related 
terms  and  conditipns  in  the  event  of  an 
unauthorized  usej^f  Ancillary  Services 
by  the  Transmissidn  Customer. 

The  specific  Ancillary  Services,  prices 
and/or  comjjensation  methods  for  each 
are  described  on  the  Schedules  that  are 
attached  to  and  nni4de  a  part  of  the 
Tariff.  Three  principal  requirements 
apply  to  discounts  for  Ancillary 
Services  provide^  by  the  Transmission 


179-005  97- 


Provider  in  conjumction  with  its 
provision  of  transmission  service  as 
follows:  (1)  Any  offer  of  a  discount 
made  by  the  Transmission  Provider 
must  be  aimounced  to  all  Eligible 
Customers  solely  by  posting  on  the 
OASIS.  (2)  any  customer-initiated 
requests  for  discounts  (including 
requests  for  use  by  one's  wholesale 
merchant  or  an  affiliate's  use)  must 
occur  solely  by  posting  on  the  OASIS, 
and  (3)  once  a  discount  is  negotiated, 
details  must  be  immediately  posted  on 
the  OASIS.  A  discount  agreed  upon  for 
an  Ancillary  Service  must  be  offered  for 
the  same  period  to  all  Eligible 
Customers  on  the  Transmission 
Provider's  system.  Sections  3.1  through 
3.6  below  list  the  six  Ancillary  Services. 

3.1  Scheduling,  System  Control  and 
Dispatch  Service:  The  rates  and/or 
methodology  are  described  in  Schedule 
1. 

3.2  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service:  The  rates  and/or  methodology 
are  described  in  Schedule  2. 

3.3  Regulation  and  Frequency 
Response  Service:  Where  applicable  the 
rates  and/or  methodology  are  described 
in  Schedule  3. 

3.4  Energy  Imbalance  Service: 
Where  applicable  the  rates  and/or 
methodology  are  described  in  Schedule 
4. 

3 . 5  Operating  Reserve — Spinning 
Reserve  Service:  Where  applicable  the 
rates  and/or  methodology  are  described 
in  Schedule  5. 

3.6  Operating  Reserved- 
Supplemental  Reserve  Service:  Where 
applicable  the  rates  and/or  methodology 
are  described  in  Schedule  6. 

4    Open  Access  Same-Time 
Information  System  (OASIS) 

Terms  and  conditions  regarding  Open 
Access  Same-Time  Information  System 
and  standards  of  conduct  are  set  forth  in 
18  CFR  37  of  the  Commission's 
regulations  (Open  Access  Same-Time 
Information  System  and  Standards  of 
Conduct  for  Public  Utilities).  In  the 
event  available  transmission  capability 
as  posted  on  the  OASIS  is  insufficient 
to  accommodate  a  request  for  firm 
transmission  service,  additional  studies 
may  be  required  as  provided  by  this 
Tariff  pursuant  to  Sections  19  and  32. 

5    Local  Furnishing  Bonds 

5.1  Transmission  Providers  That  Own 
Facilities  Financed  by  Local  Furnishing 
Bonds 

This  provision  is  apphcable  only  to 
Transmission  Providers  that  have 
financed  facilities  for  the  local 
furnishing  of  electric  energy  with  tax- 


exempt  bonds,  as  described  in  Section 
142(f)  of  the  Internal  Revenue  Code 
("local  furnishing  bonds"). 
Notwithstanding  any  other  provision  of 
this  Tariff,  the  Transmission  Provider 
shall  not  be  required  to  provide 
transmission  service  to  any  Eligible 
Customer  pursuant  to  this  Tariff  if  the 
provision  of  such  transmission  service 
would  jeopardize  the  tax-exempt  status 
of  any  local  furnishing  bond(s)  used  to 
finance  the  Transmission  Provider's 
facilities  that  would  be  used  in 
providing  such  transmission  service. 

5.2    Alternative  Procedures  for 
Requesting  Transmission  Service 

(i)  If  the  Transmission  Provider 
determines  that  the  provision  of 
transmission  service  requested  by  an 
Eligible  Customer  would  jeopardize  the 
tax-exempt  status  of  any  local 
furnishing  bond(s)  used  to  finance  its 
facilities  that  would  be  used  in 
providing  such  transmission  service,  it 
shall  advise  the  Eligible  Customer 
within  thirty  (30)  days  of  receipt  of  the 
Completed  Application. 

(iij  If  the  Efigible  Customer  thereafter 
renews  its  request  for  the  same 
transmission  service  referred  to  in  (i)  by 
tendering  an  application  under  Section 
211  of  the  Federal  Power  Act,  the 
Transmission  Provider,  within  ten  (10) 
days  of  receiving  a  copy  of  the  Section 
211  application,  will  waive  its  rights  to 
a  request  for  service  under  Section 
213(a)  of  the  Federal  Power  Act  and  to 
the  issuance  of  a  proposed  order  under 
Section  212(c)  of  the  Federal  Power  Act. 
The  Commission,  upon  receipt  of  the 
Transmission  Provider's  waiver  of  its 
rights  to  a  request  for  service  under 
Section  213(a)  of  the  Federal  Power  Act 
and  to  the  issuance  of  a  proposed  order 
under  Section  212(c)  of  the  Federal 
Power  Act,  shall  issue  an  order  under 
Section  211  of  the  Federal  Power  Act. 
Upon  issuance  of  the  order  under 
Section  211  of  the  Federal  Power  Act, 
the  Transmission  Provider  shall  be 
required  to  provide  the  requested 
transmission  service  in  accordance  with 
the  terms  and  conditions  of  this  Tariff. 


6    Reciprocity 

A  Transmission  Customer  receiving 
transmission  service  under  this  Tariff 
agrees  to  provide  comparable 
transmission  service  that  it  is  capable  of 
providing  to  the  Transmission  Provider 
on  similar  terms  and  conditions  over 
facilities  used  for  the  transmission  of 
electric  energy  owned,  controlled  or 
operated  by  the  Transmission  Customer 
and  over  facilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the 
Transmission  Customer's  corporate 
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affiliates.  A  Transmission  Customer  that 
is  a  member  of  a  power  pool  or  Regional 
Transmission  Group  also  agrees  to 
provide  comparable  transmission 
service  to  the  members  of  such  power 
pool  and  Regional  Transmission  Group 
on  similar  terms  and  conditions  over 
facilities  used  for  the  transmission  of 
electric  energy  owned,  controlled  or 
operated  by  the  Transmission  Customer 
and  over  facilities  used  for  the 
transmission  of  electric  energy  owned, 
controlled  or  operated  by  the 
Transmission  Customer's  corporate 
affiliates. 

This  reciprocity  requirement  applies 
not  only  to  the  Transmission  Customer 
that  obtains  transmission  service  under 
the  Tariff,  but  also  to  all  parties  to  a 
transaction  that  involves  the  use  of 
transmission  service  under  the  Tariff, 
including  the  power  seller,  buyer  and 
any  intermediary,  such  as  a  power 
marketer.  This  reciprocity  requirement 
also  applies  to  any  Eligible  Customer 
that  owns,  controls  or  operates 
transmission  facilities  that  uses  an 
intermediary,  such  as  a  power  marketer, 
to  request  transmission  service  under 
the  Tariff.  If  the  Transmission  Customer 
does  not  own,  control  or  operate 
transmission  facilities,  it  must  include 
in  its  Application  a  sworn  statement  of 
one  of  its  duly  authorized  officers  or 
other  representatives  that  the  purpose  of 
its  Application  is  not  to  assist  an 
Eligible  Customer  to  avoid  the 
requirements  of  this  provision.     ' 

7    Billing  and  Payment 

7.1  Billing  Procedures 

Within  a  reasonable  time  after  the  first 
day  of  each  month,  the  Transmission 
Provider  shall  submit  an  invoice  to  the 
Transmission  Customer  for  the  charges 
for  all  services  furnished  imder  the 
Tariff  during  the  preceding  month.  The 
invoice  shall  be  paid  by  the 
Transmission  Customer  within  twenty 
(20)  days  of  receipt.  All  payments  shall 
be  made  in  immediately  available  funds 
payable  to  the  Transmission  Provider,  or 
by  wire  transfer  to  a  bank  named  by  the 
Transmission  Provider. 

7.2  Interest  on  Unpaid  Balances 

Interest  on  any  unpaid  amounts 
(including  amounts  placed  in  escrow) 
shall  be  calculated  in  accordance  with 
the  methodology  specified  for  interest 
on  refunds  in  the  Commission's 
regulations  at  18  CFR  35.19a(a)(2)(iii). 
Interest  on  delinquent  amounts  shall  be 
calculated  from  the  due  date  of  the  bill 
to  the  date  of  payment.  When  payments 
are  made  by  mail,  bills  shall  be 
considered  as  having  been  paid  on  the 


date  of  receipt  by  the  Transmission 
Provider. 

7.3    Customer  Default 

In  the  event  the  Transmission 
Customer  fails,  for  any  reason  other  than 
a  billing  dispute  as  described  below,  to 
make  payment  to  the  Transmission 
Provider  on  or  before  the  due  date  as 
described  above,  and  such  failure  of 
payment  is  not  corrected  within  thirty 
(30)  calendar  days  after  the 
Transmission  Provider  notifies  the 
Transmission  Customer  to  cure  such 
failure,  a  default  by  the  Transmission 
Customer  shall  be  deemed  to  exist. 
Within  the  same  30  calendar  days  after 
notice  of  failure  to  make  payment,  the 
Transmission  Customer  shall  have  the 
right  of  appeal  to  the  Administrator  of 
Western.  The  Transmission  Provider 
shall  submit  its  recommendation  to  the 
Administrator  for  review  and  approval, 
but  shall  not  terminate  service  until  the 
Administrator  makes  a  determination  on 
the  Transmission  Customer's  appeal.  In 
the  event  of  a  billing  dispute  between 
the  Transmission  Provider  and  the 
Transmission  Customer,  the 
Transmission  Provider  will  continue  to 
provide  service  imder  the  Service 
Agreement  as  long  as  the  Transmission 
Customer  (i)  continues  to  make  all 
payments  not  in  dispute,  and  (ii)  pays 
into  an  independent  escrow  account  the 
portion  of  the  invoice  in  dispute, 
pending  resolution  of  such  dispute.  If 
the  Transmission  Customer  fails  to  meet 
these  two  requirements  for  continuation 
of  service,  then  the  Transmission 
Provider  may  provide  notice  to  the 
Transmission  Customer  of  its  intention 
to  suspend  service  in  sixty  (60)  days,  in 
accordance  with  Commission  policy. 

8    Accounting  for  the  Transmission 
Provider's  Use  of  the  Tariff 

The  Transmission  Provider  shall 
record  the  following  amounts,  as 
outlined  below. 

8.1  Transmission  Revenues 

Include  in  a  separate  operating 
revenue  account  or  subaccount  the 
revenues  it  receives  from  Transmission 
Service  when  making  Third-Party  Sales 
under  Part  n  of  the  Tariff. 

8.2  Study  Costs  and  Revenues 

Include  in  a  separate  transmission 
operating  expense  account  or 
subaccount,  costs  properly  chargeable  to 
expense  that  are  incurred  to  f>erform 
any  System  Impact  Studies  or  FaciUties 
Studies  which  the  Transmission 
Provider  conducts  to  determine  if  it 
must  construct  new  transmission 
facilities  or  upgrades  necessary  for  its 
own  uses,  including  making  Third-Party 


Sales  under  the  Tariff;  and  include  in  a 
separate  operating  revenue  account  or 
subaccount  the  revenues  received  for 
System  Impact  Studies  or  Facilities 
Studies  performed  when  such  amounts 
are  separately  stated  and  identified  in 
the  Transmission  Customer's  billing 
under  the  Tariff. 

9  Regulatory  Filings 

Nothing  contained  in  the  Tariff  or  any 
Service  Agreement  shall  be  construed  as 
affecting  in  any  way  the  ability  of  any 
Party  receiving  service  under  the  Tariff 
to  exercise  its  rights  under  the  Federal 
Power  Act  and  pursuant  to  the 
Commission's  rules  and  regulations 
promulgated  thereunder. 

1 0  Force  Majeure  and  Indemnification 

10.1  Force  Majeure 

An  event  of  Force  Majeure  means  any 
act  of  God,  labor  distiuiiance,  act  of  the 
public  enemy,  war,  insurrection,  riot, 
fire,  storm  or  flood,  explosion,  breakage 
or  accident  to  machinery  or  equipment, 
any  Curtailment,  order,  regulation  or 
restriction  imposed  by  governmental 
military  or  lawfully  established  civilian 
authorities,  or  any  other  cause  beyond  a 
Party's  control.  A  Force  Majeure  event 
does  not  include  an  act  of  negligence  or 
intentional  wrongdoing.  Nei&er  the 
Transmission  Provider  nor  the 
Transmission  Customer  will  be 
considered  in  default  as  to  any 
obligation  under  this  Tariff  if  prevented 
trom  fulfilling  the  obligation  due  to  an 
event  of  Force  Majeure.  However,  a 
Party  whose  performance  under  this 
Tariff  is  hindered  by  an  event  of  Force 
Majeure  shall  make  all  reasonable 
efforts  to  perform  its  obligations  under 
this  Tariff. 

10.2  Indemnification       " 

The  Transmission  Customer  shall  at 
all  times  indemnify,  defend,  and  save 
the  Transmission  Provider  harmless 
from,  any  and  all  damages,  losses, 
claims,  including  claims  and  actions 
relating  to  injury  to  or  death  of  any 
person  or  damage  to  property,  demands, 
suits,  recoveries,  costs  and  expenses, 
court  costs,  attorney  fees,  and  all  other 
obligations  by  or  to  third  parties,  arising 
out  of  or  resulting  from  the 
Transmission  Provider's  performance  of 
its  obligations  under  this  Tariff  on 
behaff  of  the  Transmission  Customer, 
except  in  cases  of  negligence  or 
intentional  wrongdoing  by  the 
Transmission  Provider.  The  liability  of 
the  Transmission  Provider  shall  be 
determined  in  accordance  with  the 
provisions  of  the  Federal  Tort  Claims 
Act,  as  amended. 
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1 1     Creditworthiness 

For  the  purp(i^e  of  determining  the 
ability  of  the  Transmission  Customer  to 
meet  its  obligations  related  to  service 
hereunder,  the  transmission  Provider 
may  require  reap^nable  credit  review 
procedures.  Thijs  rfeview  shall  be  made 
in  accordance  with  standard 
commercial  praptices.  In  addition,  the 
Transmission  PJ^vider  may  require  the 
Transmission  Ciistomer  to  provide  and 
maintain  in  effect  during  the  term  of  the 
Service  Agreement,  an  unconditional 
and  irrevocable  iptter  of  credit  as 
security  to  meet!  |ts  responsibilities  and 
obligations  und^r  the  Tariff,  or  an 
alternative  formj  cf  security  proposed  by 
the  Transmission  Customer  and 
acceptable  to  th^JTransmission  Provider 
and  consistent  w(th  commercial 
practices  established  by  the  Uniform 
Commercial  Co(|e  that  protects  the 
Transmission  Pile  vider  against  the  risk 
of  non-payment, 

1 2    Dispute  Res  t  lution  Procedures 

12.1    Internal  D  i  spute  Resolution 
Procedures 

Any  dispute  bptween  a  Transmission 
Customer  and  thle  Transmission 
Provider  involviji  g  transmission  service 
under  the  Tariff  snail  be  referred  to  a 
designated  senioir  representative  of  the 
Transmission  Provider  and  a  senior 
representative  of  the  Transmission 
Customer  for  resolution  on  an  informal 
basis  as  promptly:  as  practicable.  In  the 
event  the  designi(ed  representatives  are 
unable  to  resolv^  Ihe  dispute  within 
thirty  (30)  days  (or  such  other  period  as 
the  Parties  may  agree  upon)  by  mutual 
agreement,  such  aispute  may  be 
resolved  in  accoiqance  with  the 
procedures  set  foith  below. 

12.2    External  D  impute  Resolution 
Procedures 

Any  complaint  prising  concerning 
implementation  df  this  Tariff  shall  be 
resolved  as  follows: 

(a)  Through  a  t^ispute  resolution 
process,  pursuant  io  the  terms  of  a 
Regional  Transmission  Group  governing 
agreement  of  which  both  Parties  are  ' 
members;  or 

(b)  If  both  Partipis  are  not  members  of 
the  same  Regionaili Transmission  Group, 
through  a  dispute  resolution  process 
agreed  to  by  the  Parties,  or  through  a 
transmission  comolaint  filed  with  the 
Commission  to  the|  extent  the 
Commission  has  ji|risdiction  over  such 
dispute. 

12.3    Rights  Undlelr  The  Federal  Power 
Act 
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Nothing  in  this  section  shall  restrict 
the  rights  of  any  i:  <  irty  to  fi  le  a 


Complaint  with  the  Commission  under 
relevant  provisions  of  the  Federal  Power 
Act. 

Part  n.  Point-to-Point  Transmission 
Service 


Preamble 

The  Transmission  Provider  will 
provide  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  pursuant  to 
the  applicable  terms  and  conditions  of 
this  Tariff.  Point-To-Point  Transmission 
Service  is  for  the  receipt  of  capacity  and 
energy  at  designated  Point(s)  of  Receipt 
and  the  transmission  of  such  capacity 
and  energy  to  designated  Point(s)  of 
Delivery. 

13    Nature  of  Firm  Point-To-Point 
Transmission  Service 

13.1  Term 

The  minimum  term  of  Firm  Point-To- 
Point  Transmission  Service  shall  be  one 
day  and  the  maximum  term  shall  be 
specified  in  the  Service  Agreement. 

13.2  Reservation  Priority 

Long-Term  Firm  Point-To-Point 
Transmission  Service  shall  be  available 
on  a  first-come,  first-served  basis  i.e.,  in 
the  chronological  sequence  in  which 
each  Transmission  Customer  reserved 
service.  Reservations  for  Short-Term 
Firm  Point-To-Point  Transmission 
Service  will  be  conditional  based  upon 
the  length  of  the  requested  transaction. 
If  the  Transmission  System  becomes 
oversubscribed,  requests  for  longer  term 
service  may  preempt  requests  for  shorter 
term  service  up  to  the  following 
deadlines;  one  day  before  the 
commencement  of  daily  service,  one 
week  before  the  commencement  of 
weekly  service,  and  one  month  before 
the  commencement  of  monthly  service. 
Before  the  conditional  reservation 
deadline,  if  available  transmission 
capability  is  insufficient  to  satisfy  all 
Applications,  an  Eligible  Customer  with 
a  reservation  for  shorter  term  service  has 
the  right  of  first  refusal  to  match  any 
longer  term  reservation  before  losing  its 
reservation  priority.  A  longer  term 
competing  request  for  Short-Term  Firm 
Point-To-Point  Transmission  Service 
will  be  granted  if  the  Eligible  Customer 
with  the  right  of  first  refusal  does  not 
agree  to  match  the  competing  request 
within  24  hours  (or  earlier  if  necessary 
to  comply  with  the  scheduling 
deadlines  provided  in  Section  13.8) 
from  being  notified  by  the  Transmission 
Provider  of  a  longer-term  competing 
request  for  Short-Term  Firm  Point-To- 
Point  Transmission  Service.  After  the 
conditional  reservation  deadline, 
service  will  commence  pursuant  to  the 
terms  of  Part  II  of  the  Tariff.  Firm  Point- 


To-Point  Transmission  Service  will 
always  have  a  reservation  priority  over 
Non-Firm  Point-To-Point  Transmission 
Service  under  the  Tariff.  All  Long-Term 
#'irm  Point-To-Point  Transmission 
Service  will  have  equal  reservation 
priority  with  Native  Load  Customers 
and  Network  Customers.  Reservation 
priorities  for  existing  firm  service 
customers  are  provided  in  Section  2.2. 

13.3  Use  of  Firm  Transmission  Service 
by  the  Transmission  Provider 

The  Transmission  Provider  will  be 
subject  to  the  rates,  terms  and 
conditions  of  Part  II  of  the  Tariff  when 
making  Third-Party  Sales  under 
agreements  executed  on  or  after  March 
9, 1998.  The  Transmission  Provider  will 
maintain  separate  accounting,  pursuant 
to  Section  8,  for  any  use  of  the  Point- 
To-Point  Transmission  Service  to  make 
Third-Party  Sales. 

13.4  Service  Agreements 

The  Transmission  Provider  shall  offer 
a  standard  form  Firm  Point-To-Point 
Transmission  Service  Agreement 
(Attachment  A)  to  an  Eligible  Customer 
when  it  submits  a  Completed 
Application  for  Long-Term  Firm  Point- 
To-Point  Transmission  Service.  The 
Transmission  Provider  shall  offer  a 
standard  form  Firm  Point-to-Point 
Transmission  Service  Agreement 
(Attachment  A)  to  an  Eligible  Customer 
when  it  first  submits  a  Completed 
Application  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  pursuant 
to  the  Tariff. 

13.5  Transmission  Customer 
Obligations  for  Facility  Additions  or 
Redispatch  Costs 

In  cases  where  the  Transmission 
Provider  determines  that  the 
Transmission  System  is  not  capable  of 
providing  Firm  Point-To-Point 
Transmission  Service  without  (1) 
degrading  or  impairing  the  reliability  of 
service  to  Native  Load  Customers, 
Network  Customers  and  other 
Transmission  Customers  taking  Firm 
Point-To-Point  Transmission  Service,  or 
(2)  interfering  with  the  Transmission 
Provider's  ability  to  meet  prior  firm 
contractual  commitments  to  others,  the 
Transmission  Provider  will  be  obligated 
to  expand  or  upgrade  its  Transmission 
System  pursuant  to  the  terms  of  Section 
15.4.  The  Transmission  Customer  must 
agree  to  compensate  the  Transmission 
Provider  in  advance  for  any  necessary 
transmission  facility  additions  pursuant 
to  the  terms  of  Section  27.  To  the  extent 
the  Transmission  Provider  can  relieve 
any  system  constraint  more 
economically  by  redispatching  the 
Transmission  Provider's  resources  than 
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through  constructing  Network 
Upgrades,  it  shall  do  so,  provided  that 
the  Eligible  Customer  agrees  to 
compensate  the  Transmission  Provider 
pursuant  to  the  terms  of  Section  27.  An^ 
redispatch,  Network  Upgrade  or  Direct 
Assignment  Facilities  costs  to  be 
charged  to  the  Transmission  Customer 
on  an  incremental  basis  under  the  Tariff 
will  be  specified  in  the  Service 
Agreement  or  a  separate  agreement,  as 
appropriate,  prior  to  initiating  service. 

13.6  Curtailment  of  Firm  Transmission 
Service 

In  the  event  that  a  Curtailment  on  the 
Transmission  Provider's  Transmission 
System,  or  a  portion  thereof,  is  required 
to  maintain  reliable  operation  of  such 
system.  Curtailments  will  be  made  on  a 
non-discriminatory  basis  to  the 
transaction(s)  that  effectively  relieve  the 
constraint.  If  multiple  transactions 
require  Curtailment,  to  the  extent 
practicable  and  consistent  with  Gdod 
Utility  Practice,  the  Transmission 
Provider  will  curtail  service  to  Network 
Customers  and  Transmission  Customers 
taking  Firm  Point-To-Point 
Transmission  Service  on  a  basis 
comparable  to  the  curtailment  of  service 
to  the  Transmission  Provider's  Native 
Load  Customers.  All  Curtailments  will 
be  made  on  a  non-discriminatory  basis, 
however,  Non-Firm  Point-To-Point 
Transmission  Service  shall  be 
subordinate  to  Firm  Transmission 
Service.  When  the  Transmission 
Provider  determines  that  an  electrical 
emergency  exists  on  its  Transmission 
System  and  implements  emergency 
procedures  to  Curtail  Firm 
Transmission  Service,  the  Transmission 
Customer  shall  make  the  required 
reductions  upon  request  of  the 
Transmission  Provider.  However,  the 
Transmission  Provider  reserves  the  right 
to  Curtail,  in  whole  or  in  part,  any  Firm 
Transmission  Service  provided  under 
the  Tariff  when,  in  the  Transmission 
Provider's  sole  discretion,  an  emergency 
or  other  unforeseen  condition  impairs  or 
degrades  the  reliability  of  its 
Transmission  System.  The  Transmission 
Provider  will  notify  all  affected 
Transmission  Customers  in  a  timely 
manner  of  any  scheduled  Curtailments. 

13.7  Classification  of  Firm 
Transmission  Service 

(a)  The  Transmission  Customer  taking 
Firm  Point-To-Point  Transmission 
Service  may  (1)  change  its  Receipt  and 
Delivery  Points  to  obtain  service  on  a 
non-firm  basis  consistent  with  the  terms 
of  Section  22.1  or  (2)  request  a 
modification  of  the  Points  of  Receipt  or 
Delivery  on  a  firm  basis  pursuant  to  the 
terms  of  Section  22.2. 


(b)  The  Transmission  Customer  may 
purchase  transmission  service  to  make 
sales  of  capacity  and  energy  from 
multiple  generating  units  that  are  on  the 
Transmission  Provider's  Transmission 
System.  For  such  a  purchase  of 
transmission  service,  the  resources  will 
be  designated  as  multiple  Points  of 
Receipt,  unless  the  multiple  generating 
units  atre  at  the  same  generating  plant  in 
which  case  the  units  would  be  treated 
as  a  single  Point  of  Receipt. 

(c)  The  Transmission  Provider  shall 
provide  firm  deliveries  of  capacity  and 
energy  horn  the  Point(s)  of  Receipt  to 
the  Point(s)  of  Delivery.  Each  Point  of  • 
Receipt  at  which  firm  transmission 
capacity  is  reserved  by  the  Transmission 
Customer  shall  be  set  forth  in  the  Firm 
Point-To-Point  Service  Agreement  for 
Long-Term  Firm  Transmission  Service 
along  with  a  corresponding  capacity 
reservation  associated  with  each  Point 
of  Receipt.  Points  of  Receipt  and 
corresponding  capacity  reservations 
shall  be  as  mutually  agreed  upon  by  the 
Parties  for  Short-Term  Firm 
Transmission.  Each  Point  of  Delivery  at 
which  firm  transmission  capacity  is 
reserved  by  the  Transmission  Customer 
shall  be  set  forth  in  the  Firm  Point-To- 
Point  Service  Agreement  for  Long-Term 
Firm  Transmission  Service  along  with  a 
corresponding  capacity  reservation 
associated  with  each  Point  of  Delivery. 
Points  of  Delivery  and  corresponding 
capacity  reservations  shall  be  as 
mutually  agreed  upon  by  the  Parties  for 
Short-Term  Firm  Transmission.  The 
greater  of  either  (1)  the  sum  of  the 
capacity  reservations  at  the  Point{s)  of 
Receipt,  or  (2)  the  sum  of  the  capacity 
reservations  at  the  Point(s)  of  Delivery 
shall  be  the  Transmission  Customer's 
Reserved  Capacity.  The  Transmission 
Customer  will  be  billed  for  its  Reserved 
Capacity  under  the  terms  of  Schedule  7. 
The  Transmission  Customer  may  not 
exceed  its  firm  capacity  reserved  at  each 
Point  of  Receipt  and  each  Point  of 
Delivery  except  as  otherwise  specified 
in  Section  22.  The  Transmission 
Provider  shall  specify  the  rate  treatment 
and  all  related  terms  and  conditions 
applicable  in  the  event  that  a 
Transmission  Customer,  (including 
Third-Party  Sales  by  the  Transmission 
Provider)  exceeds  its  firm  reserved 
capacity  at  any  Point  of  Receipt  or  Point 
of  Delivery. 

13.8  Scheduling  of  Firm  Point-To-Point 
Transmission  Service 

Schedules  for  the  Transmission 
Customer's  Firm  Point-To-Point 
Transmission  Service  must  be  submitted 
to  the  Transmission  Provider  no  later 
than  10:00  a.m.  (or  a  reasonable  time 
that  is  generally  accepted  in  the  region 


and  is  consistently  adhered  to  by  the 
Transmission  Provider)  of  the  day  prior 
to  commencement  of  such  service. 
Schedules  submitted  after  10:00  ajn. 
will  be  accommodated,  if  practicable. 
Hour-to-hour  schedules  of  any  capacity 
and  energy  that  is  to  be  delivered  must 
be  stated  in  increments  of  1,000  kW  per 
hour  (or  a  reasonable  increment  that  is 
generally  accepted  in  the  region  and  is 
consistently  adhered  to  by  the 
Transmission  Provider).  'Transmission 
Customers  within  the  Transmission 
Provider's  service  area  with  multiple 
requests  for  Transmission  Service  at  a 
Point  of  Receipt,  each  of  which  is  imder 
1,000  kW  per  hour,  may  consolidate 
their  service  requests  at  a  conunon  point 
of  receipt  into  units  of  1,000  kW  per 
hour  for  scheduling  and  billing 
purposes.  Scheduling  changes  will  be 
permitted  up  to  twenty  (20)  minutes  (or 
a  reasonable  time  that  is  generally 
accepted  in  the  region  and  is 
consistently  adhered  to  by  the 
Transmission  Provider)  before  the  start 
of  the  next  clock  hour  provided  that  the 
Delivering  Party  and  Receiving  Party 
also  agree  to  the  schedule  modification. 
The  Transmission  Provider  will  furnish 
to  the  Delivering  Party's  system 
operator,  hour-to-hour  schedules  equal 
to  those  furnished  by  the  Receiving 
Party  (imless  reduced  for  losses)  and 
shall  deliver  the  capacity  and  energy 
provided  by  such  schedules.  Should  the 
Transmission  Customer,  Delivering 
Party  or  Receiving  Party  revise  or 
terminate  any  schedule,  such  party  shall 
immediately  notify  the  Transmission 
Provider,  and  the  Transmission  Provider 
shall  have  the  right  to  adjust 
accordingly  the  schedule  for  capacity 
and  energy  to  be  received  and  to  be 
delivered. 

14  Nature  of  Non-Firm  Point-To-Point 
Transmission  Service 

14.1  Term 

Non-Firm  Point-To-Point 
Transmission  Service  will  be  available 
for  periods  ranging  fi-om  one  (1)  hour  to 
one  (1)  month.  However,  a  Purchaser  of 
Non-Firm  Point-To-Point  Transmission 
Service  will  be  entitled  to  reserve  a 
sequential  term  of  service  (such  as  a 
sequential  monthly  term  without  having 
to  wait  for  the  initial  term  to  expire 
before  requesting  another  monthly  term) 
so  that  the  total  time  period  for  which 
the  reservation  applies  is  greater  than 
one  month,  subject  to  the  requirements 
of  Section  18.3. 

14.2  Reservation  Priority 

Non-Firm  Point-To-Point 
Transmission  Service  shall  be  available 
from  transmission  capability  in  excess 
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duration  of  se 
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Service.  A  higher  priority  will  be 

arvations  with  a  longer 
ijipe.  In  the  event  the 
stem  is  constrained, 
competing  requ$|5ts  of  equal  duration 
will  be  prioritized  based  on  the  highest 
price  offered  by  ihe  Eligible  Customer 
for  the  TransmiMion  Service.  Eligible 
Customers  that  nave  already  reserved 
shorter  term  serwice  have  the  right  of 
first  refusal  to  nf^tch  any  longer  term 
reservation  befare  being  preempted.  A 
longer  term  competing  request  for  Non- 
Firm  Point-To-Pbint  Transmission 
Sprvice  will  be  ^^anted  if  the  Eligible 
Customer  writh  flte  right  of  first  refusal 
does  not  agree  t<)|  match  the  competing 
request:  (a)  Immediately  for  hourly  Non- 
lint  Transmission 
tication  by  the 
^vider;  and.  (b)  within 
er  if  necessaiy  to 
comply  with  the  scheduling  deadlines 
provided  in  Section  14.6)  for  Non-Firm 
Point-To-Point  1  ransmission  Service 
other  than  hourljj  transactions  after 
notification  by  t  lie  Transmission 
Provider.  Transr  i  ission  service  for 
Network  Custon:((rs  from  resources 
other  than  designated  Network 
Resources  will  he  ve  a  higher  priority 
than  any  Non-Fir n  Point-To-Point 
Transmission  Service.  Non-Firm  Point- 
To-Point  Transn  ission  Service  over 

I  i )  of  Receipt  and 
Point(s)  of  Delivu  -y  will  have  the  lowest 
reservation  prioiity  under  the  Tariff. 
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The  Transmiss  ion  Provider  will  be 
subject  to  the  rat  3  5.  terms  and 
conditions  of  Pait  II  of  the  Tariff  when 
making  Third-Party  Sales  under 
agreements  executed  on  or  after  March 
9,  1998.  The  Tran  smission  Provider  will 
maintain  separate  accounting,  pursuant 
to  Section  8,  for  any  use  of  Non-Firm 
Point-To-Point  T^knsmission  Service  to 
make  Third-Party  Isales. 

i  I 
14.4    Service  Agijeements 

The  Transmission  Provider  shall  offer 
a  standard  form  Nbn-Firm  Point-To- 
Point  TransmissiUi  Service  Agreement 
(Attachment  B)  tijan  Eligible  Customer 
when  it  first  subi  lits  a  Completed 
Application  Tor  ^  (m-Firm  Point-To- 
Point  Transmission  Service  pursuant  to 
the  Tariff. 


14.5    Classification  of  Non-Firm  Point- 
To-Point  Transmission  Service 

Non-Firm  Point-To-Point 
Transmission  Service  shall  be  offered 
under  terms  and  conditions  contained 
in  Part  II  of  the  Tariff.  The  Transmission 
Provider  undertakes  no  obligation  under 
the  Tariff  to  plan  its  Transmission 
System  in  order  to  have  sufficient 
capacity  for  Non-Firm  Point-To-Point 
Transmission  Service.  Parties  requesting 
Non-Firm  Point-To-Point  Transmission 
Service  for  the  transmission  of  firm 
power  do  so  with  the  full  realization 
that  such  service  is  subject  to 
availability  and  to  Curtailment  or 
Interruption  under  the  terms  of  the 
Tariff.  The  Transmission  Provider  shall 
specify  the  rate  treatment  and  all  related 
terms  and  conditions  applicable  in  the 
event  that  a  Transmission  Customer 
(including  Third-Party  Sales  by  the 
Transmission  Provider)  exceeds  its  non- 
firm  capacity  reservation.  Non-Firm 
Point-To-Point  Transmission  Service 
shall  include  transmission  of  energy  on 
an  hourly  basis  and  transmission  of 
scheduled  short-term  capacity  and 
energy  on  a  daily,  weekly  or  monthly 
basis,  but  not  to  exceed  one  month's 
reservation  for  any  one  Application 
under  Schedule  8. 

14.6    Scheduling  of  Non-Firm  Point- 
To-Point  Transmission  Service 

Schedules  for  Non-Firm  Point-To- 
Point  Transmission  Service  must  be 
submitted  to  the  Transmission  Provider 
no  later  than  2:00  p.m.  (or  a  reasonable 
time  that  is  generally  accepted  in  the 
region  and  is  consistently  adhered  to  by 
the  Transmission  Provider)  of  the  day 
prior  to  commencement  of  such  service. 
Schedules  submitted  after  2:00  p.m.  will 
be  accommodated,  if  practicable.  Hour- 
to-hour  schedules  of  energy  that  are  to 
be  delivered  must  be  stated  in 
increments  of  1,000  kW  per  hour  (or  a 
reasonable  increment  that  is  generally 
accepted  in  the  region  and  is 
consistently  adhered  to  by  the 
Transmission  Provider).  Transmission 
Customers  within  the  Transmission 
Provider's  service  area  with  multiple 
requests  for  Transmission  Service  at  a 
Point  of  Receipt,  each  of  which  is  under 
1.000  kW  per  hour,  may  consolidate 
their  schedules  at  a  common  Point  of 
Receipt  into  units  of  1,000  kW  per  hour. 
Scheduling  changes  will  be  permitted 
up  to  twenty  (20)  minutes  (or  a 
reasonable  time  that  is  generally 
accepted  in  the  region  and  is 
consistently  adhered  to  by  the 
Transmission  Provider)  before  the  start 
of  the  next  clock  hour  provided  that  the 
Delivering  Party  and  Receiving  Party 
also  agree  to  the  schedule  modification. 


The  Transmission  Provider  will  furnish 
to  the  Delivering  Party's  system 
operator,  hour-to-hour  schedules  equal 
to  those  furnished  by  the  Receiving 
Party  (unless  reduced  for  losses)  and 
shall  deliver  the  capacity  and  energy 
provided  by  such  schedules.  Should  the 
Transmission  Customer,  Delivering 
Party  or  Receiving  Party  revise  or 
terminate  any  schedule,  such  party  shall 
immediately  notify  the  Transmission 
Provider,  and  the  Transmission  Provider 
shall  have  the  right  to  adjust 
accordingly  the  schedule  for  capacity 
and  energy  to  be  received  and  to  be 
delivered. 

14.7    Curtailment  or  Interruption  of 
Service 

The  Transmission  Provider  reserves 
the  right  to  Curtail,  in  whole  or  in  part. 
Non-Firm  Point-To-Point  Transmission 
Service  provided  under  the  Tariff  for 
reliability  reasons  when,  an  emergency 
or  other  unforeseen  condition  threatens 
to  impair  or  degrade  the  reliability  of  its 
Transmission  System.  The  Transmission 
Provider  reserves  the  right  to  Interrupt, 
in  whole  or  in  part,  Non-Firm  Point-To- 
Point  Transmission  Service  provided 
under  the  Tariff  for  economic  reasons  in 
order  to  accommodate  (1)  a  request  for 
Firm  Transmission  Service,  (2)  a  request 
for  Non-Firm  Point-To-Point 
Transmission  Service  of  greater 
duration,  (3)  a  request  for  Non-Firm 
Point-To-Point  Transmission  Service  of 
equal  duration  with  a  higher  price,  or 
(4)  transmission  service  for  Network 
Customers  fi-om  non-designated 
resources.  The  Transmission  Provider 
also  will  discontinue  or  reduce  service 
to  the  Transmission  Customer  to  the 
extent  that  deliveries  for  transmission 
are  discontinued  or  reduced  at  the 
Point(s)  of  Receipt.  Where  required. 
Curtailments  or  Interruptions  will  be 
made  on  a  non-discriminatory  basis  to 
the  transaction(s)  that  effectively  relieve 
the  constraint,  however,  Non-Firm 
Point-To-Point  Transmission  Service 
shall  be  subordinate  to  Firm 
Transmission  Service.  If  multiple 
transactions  require  Curtailment  or 
Interruption,  to  the  extent  practicable 
and  consistent  with  Good  Utility 
Practice,  Curtailments  or  Interruptions 
will  be  made  to  transactions  of  the 
shortest  term  (e.g.,  hourly  non-firm 
transactions  will  be  Curtailed  or 
Interrupted  before  daily  non-firm 
transactions  and  daily  non-firm 
transactions  will  be  Curtailed  or 
Interrupted  before  weekly  non-firm 
transactions).  Transmission  service  for 
Network  Customers  ft-om  resources 
other  than  designated  Network 
Resources  will  have  a  higher  priority 
than  any  Non-Firm  Point-To-Point 
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Transmission  Service  under  the  Tariff. 
Non-Firm  Point-To-Point  Transmission 
Service  over  secondary  Point(s)  of 
Receipt  and  Point(s)  of  Delivery  will 
have  a  lower  priority  than  any  Non-Firm 
Point-To-Point  Transmission  Service 
under  the  Tariff.  The  Transmission 
Provider  will  provide  advance  notice  of 
Curtailment  or  Interruption  where  such 
notice  can  be  provided  consistent  with 
Good  Utility  Practice. 

15    Service  Availability 

15.1  General  Conditions 

The  Transmission  Provider  will 
provide  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  over,  on  or 
across  its  Transmission  System  to  any 
Transmission  Customer  that  has  met  the 
requirements  of  Section  16. 

15.2  Determination  of  Available 
Transmission  Capability 

A  description  of  the  Transmission 
Provider's  specific  methodology  for 
assessing  available  transmission 
capability  posted  on  the  Transmission 
Provider's  OASIS  (Section  4)  is 
contained  in  Attachment  C  of  the  Tariff. 
In  the  event  sufficient  transmission 
capability  may  not  exist  to 
accommodate  a  service  request,  the 
Transmission  Provider  will  respond  by 
performing  a  System  Impact  Study. 

15.3  Initiating  Service  in  the  Absence 
of  an  Executed  Service  Agreemept 

If  the  Transmission  Provider  and  the 
Transmission  Customer  requesting  Firm 
or  Non-Firm  Point-To-Point 
Transmission  Service  cannot  agree  on 
all  the  terms  and  conditions  of  the 
Point-To-Point  Service  Agreement,  the 
Transmission  Provider  shall  commence 
providing  Transmission  Service  subject 
to  the  Transmission  Customer  agreeing 
to  (i)  compensate  the  Transmission 
Provider  at  the  existing  rate  placed  in 
effect  pursuant  to  applicable  Federal 
law  and  regulations,  and  (ii)  comply 
with  the  terms  and  conditions  of  the 
Tariff  including  paying  the  appropriate 
processing  fees  in  accordance  with  the 
terms  of  Section  17.3.  If  the 
Transmission  Customer  cannot  accept 
all  of  the  terms  and  conditions  of  the 
offered  Service  Agreement,  the 
Transmission  Customer  may  request 
resolution  of  the  unacceptable  terms 
and  conditions  imder  Section  12, 
Dispute  Resolution  Procedures,  of  the 
Tariff.  Any  changes  resulting  from  the 
Dispute  Resolution  Procedures  will  be 
effective  upon  the  date  of  initial  service. 


15.4  Obligation  to  Provide 
Transmission  Service  that  Requires 
Expansion  or  Modification  of  the 
Transmission  System 

If  the  Transmission  Provider 
determines  that  it  cannot  accommodate 
a  Completed  Application  for  Firm  Point- 
To-Point  Transmission  Service  because 
of  insufficient  capability  on  its 
Transmission  System,  the  Transmission 
Provider  will  use  due  diligence  to 
expand  or  modify  its  Transmission 
System  to  provide  the  requested  Firm 
Transmission  Service,  provided  the 
Transmission  Customer  agrees  to 
compensate  the  Transmission  Provider 
in  advance  for  such  costs  pursuant  to 
the  terms  of  Section  27.  The 
Transmission  Provider  will  conform  to 
Good  Utility  Practice  in  determining  the 
need  for  new  facilities  and  in  the  design 
and  construction  of  such  facilities.  The 
obligation  applies  only  to  those  facilities 
that  the  Transmission  Provider  has  the 
right  to  expand  or  modify. 

15.5  Deferral  of  Service 

The  Transmission  Provider  may  defer 
providing  service  until  it  completes 
construction  of  new  transmission 
facilities  or  upgrades  needed  to  provide 
Firm  Point-To-Point  Transmission 
Service  whenever  the  Transmission 
Provider  determines  that  providing  the 
requested  service  would,  without  such 
new  facilities  or  upgrades,  impair  or 
degrade  reliability  to  any  existing  firm 
services. 

15.6  Other  Transmission  Service 
Schedules 

Eligible  Customers  receiving 
transmission  service  under  other 
agreements  on  file  with  the  Commission 
may  continue  to  receive  transmission 
service  under  those  agreements  until 
such  time  as  those  agreements  may  be 
modified  by  the  Commission. 

15.7  Real  Power  Losses 

Real  Power  Losses  are  associated  with 
all  transmission  service.  The 
Transmission  Provider  is  not  obligated 
to  provide  Real  Power  Losses.  The 
Transmission  Customer  is  responsible 
for  replacing  losses  associated  with  all 
transmission  service  as  calculated  by 
the  Transmission  Provider.  The 
applicable  Real  Power  Loss  factors  are 
specified  in  the  Service  Agreements. 

16    Transmission  Customer 
Responsibilities 

16.1    Conditions  Required  of 
Transmission  Customers 

Point-To-Point  Transmission  Service 
shall  be  provided  by  the  Transmission 
Provider  only  if  the  following 


conditions  are  satisfied  by  the 
Transmission  Customer: 

a.  The  Transmission  Customer  has 
pending  a  Completed  Application  for 
service; 

b.  The  Transmission  Customer  meets 
the  creditworthiness  criteria  set  forth  in 
Section  11; 

c.  The  Transmission  Customer  will 
have  arrangements  in  place  for  any 
other  transmission  service  necessary  to 
effect  the  delivery  horn  the  generating 
source  to  the  Transmission  Provider 
prior  to  the  time  service  under  Part  II  of 
the  Tariff  commences; 

d-  The  Transmission  Customer  agrees 
to  pay  for  any  facilities  constructed  and 
chargeable  to  such  Transmission 
Customer  under  Part  II  of  the  Tariff, 
whether  or  not  the  Transmission 
Customer  takes  service  for  the  full  term 
of  its  reservation;  and 

e.  The  Transmission  Customer  has 
executed  a  Point-To-Point  Service 
Agreement  or  has  agreed  to  receive 
service  pursuant  to  Section  15.3. 

16.2    Transmission  Customer 
Responsibility  for  Third-Party 

Arrangements 

Any  scheduling  arrangements  that 
may  be  required  by  other  electric 
systems  shall  be  the  responsibility  of  the 
Transmission  Customer  requesting 
service.  The  Transmission  Customer 
shall  provide,  unless  waived  by  the 
Transmission  Provider,  notification  to 
the  Transmission  Provider  identifying 
such  systems  and  authorizing  them  to 
schedule  the  capacity  and  energy  to  be 
transmitted  by  the  Transmission 
Provider  pursuant  to  Part  n  of  the  Tariff 
on  behalf  of  the  Receiving  Party  at  the 
Point  of  Delivery  or  the  Delivering  Party 
at  the  Point  of  Receipt.  However,  the 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the 
Transmission  Customer  in  making  such 
arrangements,  including  without 
limitation,  providing  any  information  or 
data  required  by  such  other  electric 
system  pursuant  to  Good  Utility 
ft-actice. 

1 7  Procedures  for  Arranging  Firm  Point- 
To-Point  Transmission  Service 

17.1    Application 

A  request  for  Firm  Point-To-Point 
Transmission  Service  for  periods  of  one 
year  or  longer  must  contain  a  written 
Application  to  the  appropriate  Regional 
Office,  as  identified  in  Attachment  K  to 
the  Tariff,  at  least  sixty  (60)  days  in 
advance  of  the  calendar  month  in  which 
service  is  to  commence.  The 
Transmission  Provider  will  consider 
requests  for  such  firm  service  on  shorter 
notice  when  feasible.  Requests  for  firm 


UMI 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday,  January  6.  1998  /.Notices 


541 


service  for  penods  of  less  than  one  year 
shall  be  subject  to  expedited  procedures 
that  shall  be  n^otiated  between  the 
Parties  within  Mie  time  constraints 
provided  in  S^ion  17.5.  All  Firm 
Point-To-Point  Transmission  Service 
requests  should  be  submitted  by 
entering  the  inlformation  listed  below  on 
the  Transmissiion  Provider's  OASIS. 
Prior  to  implertientation  of  the 
Transmission  j^vider's  OASIS,  a 
Completed  Application  may  be 
submitted  by  (i)  transmitting  the 
required  information  to  the 
Transmission  Provider  by  telefax,  or  (ii) 
providing  the  information  by  telephone 
over  the  Transmission  Provider's  time 
recorded  telephone  line.  Each  of  these 
methods  will  provide  a  time-stamped 
record  for  establishing  the  priority  of  the 
Application.      | 

17.2    Completpp  Application 

A  Completed  Application  shall 
provide  all  of  the  information  included 
in  18  CFR  2.20  ihcluding  but  not  limited 
to  the  followin|| 

(i)  The  identfty,  address,  telephone 
number  and  facsimile  niunber  of  the 
entity  requesting  service; 

(ii)  A  statement  that  the  entity 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  the  Tariff; 

(iii)  The  location  of  the  Point(s)  of. 
Receipt  and  Poiiit(s)  of  Delivery  and  the 
identities  of  the  Delivering  Parties  and 
the  Receiving  Parties; 

(iv)  The  location  of  the  generating 
facility(ies)  supplying  the  capacity  and 
energy  and  the  location  of  the  load 
ultimately  served  by  the  capacity  and 
energy  transmitt^.  The  Transmission 
Provider  will  tre^t  this  information  as 
confidential  except  to  the  extent  that 
disclosure  of  this  information  is 
required  by  the  Tariff,  by  Federal  law, 
by  regulatory  or  judicial  order,  for 
reliability  purp6^  pursuant  to  Good 
Utility  Practice  or  pursuant  to  RTG 
transmission  information  sharing 
agreements.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standaij^s  of  conduct  contained 
in  Part  37  of  theiCommission's 
regulations; 

(v)  A  descripti(>n  of  the  supply 
characteristics  of  the  capacity  and 
energy  to  be  delivered; 

(viJAn  estimate  of  the  capacity  and 
energy  expected;  to  be  delivered  to  the 
Receiving  Party;:  ] 

(vii)  The  Servide  Commencement  Date 
and  the  term  of  tne  requested 
Transmission  Service; 

(viii)  The  trans|nission  capacity 
requested  for  ea(k  Point  of  Receipt  and 
each  Point  of  Delivery  on  the 
Transmission  Provider's  Transmission 


System:  customers  may  combine  their 
requests  for  service  in  order  to  satisfy 
the  minimum  transmission  capacity 
requirement; 

The  Transmission  Provider  shall  treat 
this  information  consistent  with  the 
standards  of  conduct  contained  in  Part 
37  of  the  Commission's  regulations. 

17.3  Processing  Fee 

A  Completed  Application  for  Firm 
Point-To-Point  Transmission  Service 
also  shall  include  a  non-refundable 
processing  fee.  Such  fee  shall  be 
applicable  to  all  Transmission 
Customers  for  firm  Transmission 
Service  requests  of  one  year  or  longer. 
Individual  Transmission  Provider 
processing  fees  will  be  calculated  using 
the  number  of  estimated  hours  it  will 
take  to  process  an  application  and  will 
be  set  forth  in  Attachment  K.  This  fee 
does  not  apply  to  costs  to  complete 
System  Impact  Studies  or  Facility. 
Studies  or  to  add  new  fedlities. 

1 7.4  Notice  of  Deficient  Application 

If  an  Application  fails  to  meet  the 
requirements  of  the  Tariff,  the 
Transmission  Provider  shall  notify  the 
entity  requesting  service  within  fifteen 
(15)  days  of  receipt  of  the  reasons  for 
such  failure.  The  Transmission  Provider 
will  attempt  to  remedy  minor 
deficiencies  in  the  Application  through 
informal  communications  with  the 
Eligible  Customer.  If  such  efforts  are 
unsuccessful,  the  Transmission  Provider 
shall  retiun  the  Application.  Upon 
receipt  of  a  new  or  revised  Application 
that  hilly  complies  with  the 
requirements  of  Part  II  of  the  Tariff,  the 
Eligible  Customer  shall  be  assigned  a 
new  priority  consistent  with  the  date  of 
the  new  or  revised  Application. 

17.5    Response  to  a  Completed 
Application 

Following  receipt  of  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service,  the  Transmission 
Provider  shall  make  a  determination  of 
available  transmission  capability  as 
required  in  Section  15.2.  "Hie 
Transmission  Provider  shall  notify  the 
Eligible  Customer  as  soon  as  practicable, 
but  not  later  than  thirty  (30)  days  after 
the  date  of  receipt  of  a  Completed 
Application  either  (i)  if  it  will  be  able 
to  provide  service  without  performing  a 
System  Impact  Study  or  (ii)  if  such  a 
study  is  needed  to  evaluate  the  impact 
of  the  Application  pursuant  to  Section 
19.1.  Responses  by  the  Transmission 
Provider  must  be  made  as  soon  as 
practicable  to  all  completed 
applications  (including  applications  by 
its  own  merchant  function)  and  the 


timing  of  such  responses  must  be  made 
on  a  non-discriminatory  basis. 

17.6    Execution  of  a  Service  Agreement 

Whenever  the  Transmission  Provider 
determines  that  a  System  Impact  Study 
is  not  required  and  that  the  service  can 
be  provided,  it  shall  notify  the  Eligible 
Customer  as  soon  as  practicable  but  no 
later  than  thirty  (30)  days  after  receipt 
of  the  Completed  Application.  Where  a 
System  Impact  Study  is  required,  the 
provisions  of  Section  19  will  govern  the 
execution  of  a  Service  Agreement. 
Failure  of  an  Eligible  Customer  to 
execute  and  return  the  Service 
Agreement  or  request  service  without  an 
executed  Service  Agreement  pursuant  to 
Section  15.3,  within  fifteen  (15)  days 
after  it  is  tendered  by  the  Transmission 
Provider  will  be  deemed  a  withdrawal 
and  termination  of  the  Application. 
Nothing  herein  limits  the  right  of  an 
Eligible  Customer  to  file  another 
Apphcation  after  such  withdrawal  and 
termination. 

17.7    Extensions  for  Commencement  of 
Service 

The  Transmission  Customer  can 
obtain  up  to  five  (5)  one-year  extensions 
for  the  commencement  of  service.  The 
Transmission  Customer  may  postpone 
service  by  paying  a  non-refundable 
annual  reservation  fee  equal  to  one- 
month's  charge  for  Firm  Transmission 
Service  for  each  year  or  fraction  thereot 
If  during  any  extension  for  the 
commencement  of  service  an  Eligible 
Customer  submits  a  Completed 
Application  for  Firm  Transmission 
Service,  and  such  request  can  be 
satisfied  only  by  releasing  all  or  part  of 
the  Transmission  Customer's  Reserved 
Capacity,  the  original  Reserved  Capacity 
will  be  released  unless  the  following 
condition  is  satisfied.  Within  thirty  (30) 
days,  the  original  Transmission 
Customer  agrees  to  pay  the  Firm  Point- 
To-Point  transmission  rate  for  its 
Reserved  Cajjacity  concurrent  with  the 
new  Service  Commencement  Date.  In 
the  event  the  Transmission  Customer 
elects  to  release  the  Reserved  Capacity, 
the  reservation  fees  or  f>ortions  thereof 
previously  paid  will  be  forfeited. 

1 8    Procedures  for  Arranging  Non-Firm 
Point-To-Point  Transmission  Service 

18.1    Application 

Eligible  Customers  seeking  Non-Finn 
Point-To-Point  Transmission  Service 
must  submit  a  Completed  Application 
to  the  Transmission  Provider. 
Applications  should  be  submitted  by 
entering  the  information  listed  below  on 
the  Transmission  Provider's  OASIS. 
Prior  to  implementation  of  the 


542 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday,  January  6,  1998  /  Notices 


Transmission  Provider's  OASIS,  a 
Completed  Application  may  be 
submitted  by  (i)  transmitting  the 
required  information  to  the 
Transmission  Provider  by  telefax,  or  (ii) 
providing  the  information  by  telephone 
over  the  Transmission  Provider's  time 
recorded  telephone  line.  Each  of  these 
methods  will  provide  a  time-stamped 
record  for  establishing  the  service 
priority  of  the  Application. 

18.2  Completed  Application 

A  Completed  Application  shall 
provide  all  of  the  information  included 
in  18  CFR  §  2.20  including  but  not 
limited  to  the  following: 

(i)  The  identity,  address,  telephone 
number  and  facsimile  niunber  of  the 
entity  requesting  service; 

(ii)  A  statement  that  the  entity 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  the  Tariff; 

(iii)  The  Point(s)  of  Receipt  and  the 
Point(s)  of  Delivery; 

(iv)  The  maximum  amoimt  of  capacity 
requested  at  each  Point  of  Receipt  and 
Point  of  Delivery;  and 

(v)  The  proposed  dates  and  hours  for 
initiating  and  terminating  transmission 
service  hereunder. 

In  addition  to  the  information 
specified  above,  when  required  to 
properly  evaluate  system  conditions,  the 
Transmission  Provider  also  may  ask  the 
Transmission  Customer  to  provide  the 
following: 

(vi)  The  electrical  location  of  the 
initial  source  of  the  power  to  be 
transmitted  pursuant  to  the 
Transmission  Customer's  request  for 
service; 

(vii)  The  electrical  location  of  the 
ultimate>load. 

The  Transmission  Provider  will  treat 
this  information  in  (vi)  and  (vii)  as 
confidential  at  the  request  of  the 
Transmission  Customer  except  to  the 
extent  that  disclosure  of  this 
information  is  required  by  this  Tariff,  by 
Federal  Law,  by  regulatory  or  judicial 
order,  for  reliability  purposes  pursuant 
to  Good  Utility  Practice,  or  pursuant  to 
RTG  transmission  information  sharing 
agreements.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standards  of  conduct  contained 
in  Part  37  of  the  Commission's 
regulations. 

18.3  Reservation  of  Non-Firm  Point- 
To-Point  Transmission  Service 

Requests  for  monthly  service  shall  be 
submitted  no  earlier  than  sixty  (60)  days 
before  service  is  to  commence;  requests 
for  weekly  service  shall  be  submitted  no 
earlier  than  fourteen  (14)  days  before 
service  is  to  commence,  requests  for 


daily  service  shall  be  submitted  no 
earlier  than  two  (2)  days  before  service 
is  to  commence,  and  requests  for  hourly 
service  shall  be  submitted  no  earlier 
than  noon  the  day  before  service  is  to 
commence.  Requests  for  service 
received  later  than  2:00  p.m.  prior  to  the 
day  service  is  scheduled  to  commence 
will  be  accommodated  if  practicable  [or 
such  reasonable  times  that  are  generally 
accepted  in  the  region  and  are 
consistently  adhered  to  by  the 
Transmission  Provider). 

18.4    Determination  of  Available 
Transmission  Capability 

Following  receipt  of  a  tendered 
schedule  the  Transmission  Provider  will 
make  a  determination  on  a  non- 
discriminatory basis  of  available 
transmission  capability  pursuant  to 
Section  15.2.  Such  determination  shall 
be  made  as  soon  as  reasonably 
practicable  after  receipt,  but  not  later 
than  tKe  following  time  periods  for  the 
following  terms  of  service  (i)  thirty  (30) 
minutes  for  hourly  service,  (ii)  thirty 
(30)  minutes  for  daily  service,  (iii)  four 
(4)  hours  for  weekly  service,  and  (iv) 
two  (2)  days  for  monthly  service.  [Or 
such  reasonable  times  that  are  generally 
accepted  in  the  region  and  are 
consistently  adhered  to  by  the 
Transmission  Provider). 

19    Additional  Study  Procedures  For 
Firm  Foint-To-Point  Transmission 
Service  Requests 

19.1    Notice  of  Need  for  System  Impact 
Study 

After  receiving  a  request  for  service, 
the  Transmission  Provider  shall 
determine  on  a  non-discriminatory  basis 
whether  a  System  Impact  Study  is 
needed.  A  description  of  the 
Transmission  Provider's  methodology 
for  completing  a  System  Impact  Study  is 
provided  in  Attachment  D.  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Study  is  necessary  to 
accommodate  the  requested  service,  it 
shall  so  inform  the  Eligible  Customer,  as 
soon  as  practicable.  In  such  cases,  the 
Transmission  Provider  shall  within 
thirty  (30)  days  of  receipt  of  a 
Completed  AppHcation,  tender  a  System 
Impact  Study  Agreement  piu-suant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  performing  the  required 
System  Impact  Study.  For  a  service 
request  to  remain  a  Completed 
Application,  the  Eligible  Customer  shall 
execute  the  System  Impact  Study 
Agreement  and  return  it  to  the 
Transmission  Provider  within  fifteen 
(15)  days.  If  the  Eligible  Customer  elects 
not  to  execute  the  System  Impact  Study 


Agreement,  its  application  shall  be 
deemed  withdrawn. 

19.2  System  Impact  Study  Agreement 
and  Compensation: 

(i)  The  System  Impact  Study 
Agreement  will  clearly  specify  the 
Transmission  Provider's  estimate  of  the 
actual  cost,  and  time  for  completion  of 
the  System  Impact  Study.  The  charge 
will  not  exceed  the  actual  cost  of  the 
study.  In  performing  the  System  Impact 
Study,  the  Transmission  Provider  shall 
rely,  to  the  extent  reasonably 
practicable,  on  existing  transmission 
planning  studies.  The  Eligible  Customer 
will  not  be  assessed  a  charge  for  such 
existing  studies;  however,  the  Eligible 
Customer  will  be  responsible  for  charges 
associated  with  any  modifications  to 
existing  planning  studies  that  are 
reasonably  necessary  to  evaluate  the 
impact  of  the  Eligible  Customer's 
request  for  service  on  the  Transmission 
System. 

(ii)  If  in  response  to  multiple  Eligible 
Customers  requesting  service  in  relation 
to  the  same  competitive  solicitation,  a 
single  System  Impact  Study  is  sufBdent 
for  the  Transmission  Provider  to 
accommodate  the  requests  for  service, 
the  costs  of  that  study  shall  be  pro-rated 
among  the  Eligible  Customers. 

(iii)  For  System  Impact  Studies  that 
the  Transmission  Provider  conducts  on 
its  own  behalf,  the  Transmission 
Provider  shall  record  the  cost  of  the 
System  Impact  Studies  pursuant  to 
"Section  8. 

19.3  System  Impact  Study  Procedures 

Upon  receipt  of  an  executed  System 
Impact  Study  Agreement,  the 
Transmission  Provider  will  use  due 
diligence  to  complete  the  required 
System  Impact  Study  within  a  sixty  (60) 
day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints 
and  redispatch  options,  additional 
Direct  Assignment  Facilities  or  Network 
Upgrades  required  to  provide  the 
requested  service.  In  the  event  that  the 
Transmission  Provider  is  unable  to 
complete  the  required  System  Impact 
Study  within  such  time  period,  it  shall 
so  notify  the  Eligible  Customer  and 
provide  an  estimated  completion  date 
along  with  an  explanation  of  the  reasons 
why  additional  time  is  required  to 
complete  the  required  studies.  A  copy  of 
the  completed  System  Impact  Study  and 
related  work  papers  shall  be  made 
available  to  the  Eligible  Customer.  The 
Transmission  Provider  will  use  the 
same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing 
studies  for  itself.  The  Transmission 
Provider  shall  notify  the  Eligible 
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completion  oft 
the  Eligible  Custj 
Service  Agreem^ 


Customer  immediately  upon  completion 
of  the  System  Impact  Study  if  the 
Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request 
for  service  or  th«  no  costs  are  likely  to 
be  incurred  for  il^w  transmission 
facilities  or  upgrades.  In  order  for  a 
request  to  remain  a  Completed 

|in  fifteen  (15)  days  of 
I  System  Impact  Study 
timer  must  execute  a 
kt  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  15.3,  or  the 
Application  shalljbe  deemed  terminated 
and  withdrawn.  I  '• 

19.4    Facik'ties  fltudy  Procedures 

If  a  System  Impact  Study  indicates 
that  additions  or  upgrades  to  the 
Transmission  SyAem  are  needed  to 
supply  the  Eligible  Customer's  service 
request,  the  Transmission  Provider, 
within  thirty  (30)idays  of  the 
completion  of  th|ai  System  Impact  Study, 
shall  tender  to  th^  Eligible  Customer  a 
Facilities  Study  Agreement  pursuant  to 
which  the  Eligibly  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  performing  the  required 
Facilities  Study.  |I^or  a  service  request  to 
remain  a  Complettjed  Application,  the 
Eligible  Customeki  shall  execute  the 
Facilities  Study  A{greement  and  return  it 
to  the  Transmission  Provider  within 
fifteen  (15)  days.  If  tiie  Eligible 
Customer  elects  not  to  execute  the 
Facilities  Study  Agreement,  its 
application  shalljl^  deemed  withdrawn. 
Upon  receipt  of  aia  executed  Facilities 
Study  Agreement,  the  Transmission 
Provider  will  use  due  diligence  to 
complete  the  required  Facilities  Study 
within  a  sixty  (60l  day  period.  If  the 
Transmission  PrpTider  is  unable  to 
complete  the  Facilities  Study  in  the 
allotted  time  peridd,  the  Transmission 
Provider  shall  notify  the  Transmission 
Customer  and  pri^vide  an  estimate  of  the 
time  needed  to  reach  a  final 
determination  along  with  an 
explanation  of  th^{  reasons  that 
additional  time  is  Required  to  complete 
the  study.  When  completed,  the 
Facilities  Study  will  include  a  good 
faith  estimate  of  (il  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to 
the  Transmission  Custom'er,  (ii)  the 
Transmission  Customer's  appropriate 
share  of  the  cost  p(  any  required 
Network  Upgradas  as  determined 
pursuant  to  the  provisions  of  Part  n  of 
the  Tariff,  and  (iii)  the  time  required  to 
complete  such  cotiptruction  and  initiate 
the  requested  sery|ce.  The  Transmission 
Customer  shall  paiy  the  Transmission 
Provider  in  advance  Transmission 
Customer's  share  of  the  costs  of  new 
facilities  or  upgrad|es.  The  Transmission 


Customer  shall  have  thirty  (30)  days  to 
execute  a  construction  agreement  and  a 
Service  Agreement  and  provide  the 
advance  payment  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  15.3  and  pay  the 
Transmission  Customer's  share  of  the 
costs  or  the  request  will  no  longer  be  a 
Completed  Application  and  shall  be 
deemed  terminated  and  withdrawn. 
Any  advance  payment  made  by  the 
Transmission  Customer  that  is  in  excess 
of  the  costs  incurred  by  the 
Transmission  Provider  shall  be 
refunded. 

19.5  Facilities  Study  Modifications 

Any  change  in  design  arising  from 
inability  to  site  or  construct  facilities  as 
proposed  will  require  development  of  a 
revised  good  faith  estimate.  New  good 
faith  estimates  also  will  be  required  in 
the  event  of  new  statutory  or  regulatory 
requirements  that  are  effective  before 
the  completion  of  construction  or  other 
circumstances  beyond  the  control  of  the 
Transmission  Provider  that  significantly 
affect  the  final  cost  of  new  focilities  or 
upgrades  to  be  charged  to  the 
Transmission  Customer  pursuant  to  the 
provisions  of  Part  II  of  the  Tariff. 

19.6  Due  Diligence  in  Completing  New 
Facilities 

The  Transmission  Provider  shall  use 
due  diligence  to  add  necessary  facilities 
or  upgrade  its  Transmission  System 
within  a  reasonable  time.  The 
Transmission  Provider  will  not  upgrade 
its  existing  or  planned  Transmission 
System  in  order  to  provide  the 
requested  Firm  Point-To-Point 
Transmission  Service  if  doing  so  would 
impair  system  reliability  or  otherwise 
impair  or  degrade  existing  firm  service. 

19.7  Partial  Interim  Service 

If  the  Transmission  Provider 
determines  that  it  will  not  have 
adequate  transmission  capability  to 
satisfy  the  full  amount  of  a  Completed 
Application  for  Firm  Point-To-Point 
Transmission  Service,  the  Transmission 
Provider  nonetheless  shall  be  obligated 
to  offer  and  provide  the  portion  of  the 
requested  Firm  Point-To-Point 
Transmission  Service  that  can  be 
accommodated  without  addition  of  any 
facilities  and  through  redispatch. 
However,  the  Transmission  Provider 
shall  not  be  obligated  to  provide  the 
incremental  amount  of  requested  Firm 
Point-To-Point  Transmission  Service 
that  requires  the  addition  of  facilities  or 
upgrades  to  the  Transmission  System 
until  such  facilities  or  upgrades  have 
been  placed  in  service. 


19.8    Expedited  Procedures  for  New 
Facilities 

In  lieu  of  the  procedures  set  forth 
above,  the  Eligible  Customer  shall  have 
the  option  to  expedite  the  process  by 
requesting  the  Transmission  Provider  to 
tender  at  one  time,  together  with  the 
results  of  required  studies,  an 
"Expedited  Service  Agreement" 
pursuant  to  which  the  Eligible  Customer 
would  agree  to  compensate  the 
Transmission  Provider  in  advance  for 
all  costs  incurred  pursuant  to  the  terms 
of  the  Tariff.  In  order  to  exercise  this 
option,  the  Eligible  Customer  shall 
request  in  writing  an  expedited  Service 
Agreement  covering  all  of  the  above- 
specified  items  within  thirty  (30)  days 
of  receiving  the  results  of  the  System 
Impact  Study  identifying  needed  facility 
additions  or  upgrades  or  costs  incurred 
in  providing  the  requested  service. 
While  the  Transmission  Provider  agrees 
to  provide  the  Eligible  Customer  with  its 
best  estimate  of  the  new  facility  costs 
and  other  charges  that  may  be  incurred, 
such  estimate  shall  not  be  binding  and 
the  Eligible  Customer  must  agree  in 
writing  to  compensate  the  Transmission 
Provider  in  advance  for  all  costs 
incurred  pursuant  to  the  provisions  of 
the  Tariff.  The  EUgible  Customer  shall 
execute  and  return  such  an  Expedited 
Service  Agreement  within  fifteen  (15) 
days  of  its  receipt  or  the  Eligible 
Customer's  request  for  service  will  cease 
to  be  a  Completed  Application  and  will 
be  deemed  terminated  and  withdrawn. 

20    Procedures  if  The  Transmission 
Provider  is  Unable  to  Complete  New 
Transmission  Facilities  for  Firm  Point- 
To-Point  Transmission  Service 

20.1    E)elays  in  Construction  of  New 
Facilities 

If  any  event  occurs  that  will 
materially  affect  the  time  for  completion 
of  new  facilities,  or  the  ability  to 
complete  them,  the  Transmission 
Provider  shall  promptly  notify  the 
Transmission  Customer.  In  such 
circumstances,  the  Transmission 
Provider  shall  within  thirty  (30)  days  of 
notifying  the  Transmission  Customer  of 
such  delays,  convene  a  technical 
meeting  with  the  Transmission 
Customer  to  evaluate  the  alternatives 
available  to  the  Transmission  Customer. 
The  Transmission  Provider  also  shall 
make  available  to  the  Transmission 
Customer  studies  and  work  papers 
related  to  the  delay,  including  all 
information  that  is  in  the  possession  of 
the  Transmission  Provider  that  is 
reasonably  needed  by  the  Transmission 
Customer  to  evaluate  any  alternatives. 
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20.2  Alternatives  to  the  Original 
Facility  Additions 

When  the  review  process  of  Section 
20.1  determines  that  one  or  more 
alternatives  exist  to  the  originally 
planned  construction  project,  the 
Transmission  Provider  shall  present 
such  alternatives  for  consideration  by 
the  Transmission  Customer.  If,  upon    « 
review  of  any  alternatives,  the 
Transmission  Customer  desires  to 
maintain  its  Completed  Application 
subject  to  construction  of  the  alternative 
facilities,  it  may  request  the 
Transmission  Provider  to  submit  a 
revised  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service.  If 
the  alternative  approach  solely  involves 
Non-Firm  Point-To-Point  Transmission 
Service,  the  Transmission  Provider  shall 
promptly  tender  a  Service  Agreement 
for  Non-Firm  Point-To-Point 
Transmission  Service  providing  for  the 
service.  In  the  event  the  Transmission 
Provider  concludes  that  no  reasonable 
alternative  exists  and  the  Transmission 
Customer  disagrees,  the  Transmission 
Customer  may  seek  relief  under  the 
dispute  resolution  procedures  pursuant 
to  Section  12  or  it  may  refer  the  dispute 
to  the  Commission  for  resolution. 

20.3  Refund  Obligation  for  Unfmished 
Facility  Additions 

If  the  Transmission  Provider  and  the 
Transmission  Customer  mutually  agree 
that  no  other  reasonable  alternatives 
exist  and  the  requested  service  cannot 
be  provided  out  of  existing  capability 
under  the  conditions  of  Part  II  of  the 
Tariff,  the  obligation  to  provide  the 
requested  Firm  Point-To-Point 
Transmission  Service  shall  terminate 
and  any  advance  payment  made  by  the 
Transmission  Customer  that  is  in  excess 
of  the  costs  incurred  by  the 
Transmission  Provider  through  the  time 
construction  was  suspended  shall  be 
returned.  However,  the  Transmission 
Customer  shall  be  responsible  for  all 
prudently  incurred  costs  by  the 
Transmission  Provider  through  the  time 
construction  was  suspended. 

21    Provisions  Relating  to  Transmission 
Construction  and  Services  on*the 
Systems  of  Other  Utilities 

21.1    Responsibility  for  Third-Party 
System  Additions 

The  Transmission  Provider  shall  not 
be  responsible  for  making  arrangements 
for  any  necessary  engineering, . 
permitting,  and  construction  of 
transmission  or  distribution  facilities  on 
the  system(s)  of  any  other  entity  or  for 
obtaining  any  regulatory  approval  for 
such  facilities.  The  Transmission 
Provider  will  undertake  reasonable 


efforts  to  assist  the  Transmission 
Customer  in  obtaining  such 
arrangements,  including  without 
limitation,  providing  any  information  or 
data  required  by  such  other  electric 
system  pursuant  to  Good  Utility 
Practice. 

21.2    Coordination  of  Third-Party 
System  Additions 

In  circumstances  where  the  need  for 
transmission  facilities  or  upgrades  is 
identified  pursuant  to  the  provisions  of 
Part  n  of  the  Tariff,  and  if  such  upgrades 
fiirther  require  the  addition  of 
transmission  facilities  on  other  systems, 
the  Transmission  Provider  shall  have 
the  right  to  coordinate  construction  on 
its  own  system  with  the  construction 
required  by  others.  The  Transmission 
Provider,  after  consultation  with  the 
Transmission  Customer  and 
representatives  of  such  other  systems, 
may  defer  construction  of  its  new 
transmission  facilities,  if  the  new 
transmission  facilities  on  another 
system  cannot  be  completed  in  a  timely 
manner.  The  Transmission  Provider 
shall  notify  the  Transmission  Customer 
in  writing  of  the  basis  for  any  decision 
to  defer  construction  and  the  specific 
problems  which  must  be  resolved  before 
it  will  initiate  or  resume  construction  of 
new  facilities.  Within  sixty  (60)  days  of 
receiving  written  notification  by  the 
Transmission  Provider  of  its  intent  to 
defer  construction  pursuant  to  this 
section,  the  Transmission  Customer  may 
challenge  the  decision  in  accordance 
with  the  dispute  resolution  procedures 
pursuant  to  Section  12  or  it  may  refer 
the  dispute  to  the  Commission  for 
resolution. 

22  Changes  in  Service  Specifications 

22.1    Modifications  On  a  Non-Firm 
Basis 

The  Transmission  Customer  taking 
Firm  Point-To-Point  Transmission 
Service  may  request  the  Transmission 
Provider  to  provide  transmission  service 
on  a  non-firm  basis  over  Receipt  and 
Delivery  Points  other  than  those 
specified  in  the  Service  Agreement 
("Secondary  Receipt  and  Delivery 
Points"),  in  amounts  not  to  exceed  its 
firm  capacity  reservation,  without 
incurring  an  additional  Non-Firm  Point- 
To-Point  Transmission  Service  charge  or 
executing  a  new  Service  Agreement, 
subject  to  the  following  conditions. 

(a)  Service  provided  over  Secondary 
Receipt  and  Delivery  Points  will  be  non- 
firm  only,  on  an  as-available  basis  and 
will  not  displace  any  firm  or  non-firm 
service  reserved  or  scheduled  by  third- 
parties  under  the  Tariff  or  by  the 


Transmission  Provider  on  behalf  of  its 
Native  Load  Customers. 

(b)  The  sum  of  all  Firm  and  non-firm 
Point-To-Point  Transmission  Service 
provided  to  the  Transmission  Customer 
at  any  time  pursuant  to  this  section 
shall  not  exceed  the  Reserved  Capacity 
in  the  relevant  Service  Agreement  under 
which  such  services  are  provided. 

(c)  The  Transmission  Customer  shall 
retain  its  right  to  schedule  Finn  Point- 
To-Point  Trailsmission  Service  at  the 
Receipt-and  Delivery  Points  specified  in 
the  relevant  Service  Agreement  in  the 
amount  of  its  original  capacity 
reservation. 

(d)  Service  over  Secondary  Receipt 
and  Delivery  Points  on  a  non-firm  basis 
shall  not  require  the  filing  of  an 
Application  for  Non-Firm  Point-To- 
Point  Transmission  Service  under  the 
Tariff.  However,  all  other  requirements 
of  Part  II  of  the  Tariff  (except  as  to 
transmission  rates)  shall  apply  to 
transmission  service  on  a  non-firm  basis 
over  Secondary  Receipt  and  Delivery 
Points. 

22.2  Modifications  on  a  Finn  Basis 

Any  request  by  a  Transmission . 
Customer  to  modify  Receipt  and 
Delivery  Points  on  a  firm  basis  shall  be 
treated  as  a  new  request  for  service  in 
accordance  with  Section  17  hereof 
except  that  such  Transmission  Customer 
shall  not  be  obligated  to  pay  any 
additional  application  processing  fee  if 
the  capacity  reservation  does  not  exceed 
the  amount  reserved  in  the  existing 
Service  Agreement.  While  such  new 
request  is  pending,  the  Transmission 
Customer  shall  retain  its  priority  for 
service  at  the  existing  firm  Receipt  and 
Delivery  Points  specified  in  its  Service 
Agreement. 

23  Sale  or  Assignment  of  Transmission 
Service 

23.1  Procedures  for  Assignment  or 
Transfer  of  Service 

Subject  to  Commission  approval  of 
any  necessary  filings,  a  Transmission 
Customer  may  sell,  assign,  or  transfer  all 
or  a  portion  of  its  rights  under  its 
Service  Agreement,  but  only  to  another 
Eligible  Customer  (the  Assignee).  The 
Transmission  Customer  that  sells, 
assigns  or  transfers  its  rights  under  its 
Service  Agreement  is  hereafter  referred 
to  as  the  Reseller.  Compensation  to  the 
Reseller  shall  not  exceed  the  higher  of 
(i)  the  original  rate  paid  by  the  Reseller, 
(ii)  the  Transmission  Provider's 
maximiunrate  on  file  at  the  time  of  the 
assignment,  or  (iii)  the  Reseller's 
opportimity  cost  capped  at  the 
Transmission  Provider's  cost  of 
expansion.  If  the  Assignee  does  not 
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request  any  chaii!  'fi  in  the  Point(s)  of 
Receipt  or  the  Point(s)  of  Delivery,  or  a 
change  in  any  other  term  or  condition 
set  forth  in  the  original  Service 
Agreement,  the  Assignee  will  receive 
the  same  services  as  did  the  Reseller 
and  the  priority  of  service  for  the 
Assignee  will  be^e  same  as  that  of  the 
Reseller.  A  Reselljar  should  notify  the 
Transmission  Provider  as  soon  as 
possible  after  any  assignment  or  transfer 
of  service  occurs  |)ut  in  any  event, 
notification  must  ibe  provided  prior  to 
any  provision  of  Service  to  the  Assignee. 
The  Assignee  will  be  subject  to  all  terms 
and  conditions  of  the  Tariff.  If  the 
Assignee  requests  a  change  in  service, 
the  reservation  p^fority  of  service  will 
be  determined  by  the  Transmission 
Provider  pursuant  to  Section  13.2. 

23.2  Limitations!  |)n  Assignment  or 
Transfer  of  Servi^x 

If  the  Assignee  Requests  a  change  in 
the  PointCs)  of  Receipt  or  Point{s)  of 
Delivery,  or  a  change  in  any  other 
specifications  set  forth  in  the  original 
Service  Agreemehit,  the  Transmission 
Provider  will  consent  to  such  change 
subject  to  the  provisions  of  the  Tariff, 
provided  that  the  change  will  not  impair 
the  operation  and  reliability  of  the 
Transmission  Profider's  generation, 
transmission,  or  distribution  systems. 
The  Assignee  shall  compensate  the 
Transmission  Provider  in  advance  for 
performing  any  System  Impact  Study 
needed  to  evaluate  the  capability  of  the 
Transmission  System  to  accommodate 
the  proposed  change  and  any  additional 
costs  resulting  fn^^i  such  change.  The 
Reseller  shall  rentiin  liable  for  the 
performance  of  aU;  obligations  under  the 
Service  Agreement,  except  as 
specifically  agreed  to  by  the  Parties 


through  an  amendtnent  to  the  Service 
Agreement. 

23.3  Information  on  Assignment  or 
Transfer  of  Service 

In  accordance  \|ith  Section  4, 
Resellers  may  use  the  Transmission 
Provider's  OASIS  to  post  transmission 
capacity  available!  for  resale. 

24  Metering  and  Power  Factor 
Correction  at  Recitpt  and  Delivery 
Point(s) 

24.1  Transmission  Customer 
Obligations 

Unless  otherwise  agreed,  the 
Transmission  Customer  shall  be 
responsible  for  installing  and 
maintaining  compatible  metering  and 
communications  equipment  to 
accurately  account  for  the  capacity  and 
energy  being  transa^itted  under  Part  n  of 
the  Tariff  and  to  communicate  the 
information  to  the.  Transmission 


Provider.  Such  equipment  shall  remain 
the  property  of  the  Transmission 
Customer. 

24.2  Transmission  Provider  Access  to 
Metering  Data 

The  Transmission  Provider  shall  have 
access  to  metering  data,  which  may 
reasonably  be  required  to  facilitate 
measurements  and  billing  under  the 
Service  Agreement. 

24.3  Power  Factor 

Unless  otherwise  agreed,  the 
Transmission  Customer  is  required  to 
maintain  a  power  factor  within  the  same 
range  as  the  Transmission  Provider 
pursuant  to  Good  Utility  Practices.  The 
power  factor  requirements  are  specified 
in  the  Service  Agreement  where 
applicable. 

25  Compensation  for  Transmission 
Service 

Rates  for  Firm  and  Non-Firm  Point- 
To-Point  Transmission  Service  are 
provided  in  the  Schedules  appended  to 
the  Tariff:  Firm  Point-To-Point 
Transmission  Service  (Schedule  7);  and 
Non-Firm  Point-To-Point  Transmission 
Service  (Schedule  8).  The  Transmission 
Provider  shall  use  Part  II  of  the  Tariff  to 
make  its  Third-Party  Sales.  The 
Transmission  Provider  shall  account  for 
such  use  at  the  applicable  Tariff  rates, 
pursuant  to  Section  8. 

26  Stranded  Cost  Recovery 

The  Transmission  Provider  may  seek 
to  recover  stranded  costs  from  the 
Transmission  Customer  in  a  manner 
consistent  with  applicable  Federal  law 
and  regulations. 

27  Compensation  for  New  Facilities 
and  Redispatch  Costs 

Whenever  a  System  Impact  Study 
performed  by  the  Transmission  Provider 
in  connection  with  the  provision  of 
Firm  Point-To-Point  Transmission 
Service  identifies  the  need  for  new 
facilities,  the  Transmission  Customer 
shall  be  responsible  for  such  costs  to  the 
extent  consistent  with  Commission 
policy.  Whenever  a  System  Impact 
Study  performed  by  the  Transmission 
Provider  identifies  capacity  constraints 
that  may  be  relieved  more  economically 
by  redispatching  the  Transmission 
Provider's  resources  than  by  building 
new  facilities  or  upgrading  existing 
facilities  to  eliminate  such  constraints, 
the  Transmission  Customer  shall  be 
responsible  for  the  redispatch  costs  to 
the  extent  consistent  with  Commission 
policy. 


Part  III.  Network  Integration 
Transmission  Service 

Preamble 


The  Transmission  Provider  will 
provide  Network  Integration 
Transmission  Service  pursuant  to  the 
appUcable  terms  and  conditions 
contained  in  the  Tariff  and  Service 
Agreement.  Network  Integration 
Transmission  Service  allows  the 
Network  Customer  to  integrate, 
economically  dispatch  and  regulate  its 
current  and  planned  Network  Resources 
to  serve  its  Network  Load  in  a  manner 
comparable  to  that  in  which  the 
Transmission  Provider  utilizes  its 
Transmission  System  to  serve  its  Native 
Load  Customers.  Network  Integration 
Transmission  Service  also  may  be  used 
by  the  Network  Customer  to  deliver 
economy  energy  purchases  to  its 
Network  Load  horn  non-designated 
resources  on  an  as-available  basis 
without  additional  char^ge.  Transmission 
service  for  sales  to  non-designated  loads 
will  be  provided  pursuant  to  the 
applicable  terms  and  conditions  of  Part 
n  of  the  Tariff. 

28  Nature  of  Network  Integration 
Transmission  Service 

28.1  Scope  of  Service 

Network  Integration  Transmission 
Service  is  a  transmission  service  that 
allows  Network  Customers  to  efficiently 
and  economically  utilize  their  Network 
Resources  (as  well  as  other  non- 
designated  generation  resources)  to 
serve  their  Network  Load  located  in  the 
Transmission  Provider's  Control  Area 
and  any  additional  load  that  may  be 
designated  pursuant  to  Section  31.3  of 
the  Tariff.  The  Network  Customer  taking 
Network  Integration  Transmission 
Service  must  obtain  or  provide 
Ancillary  Services  pursuant  to  Section 
3. 

28.2  Transmission  Provider 
Responsibilities 

The  Transmission  Provider  will  plan, 
construct,  operate  and  maintain  its 
Transmission  System'  in  accordance 
with  Good  Utihty  Practice  in  order  to 
provide  the  Network  Customer  with 
Network  Integration  Transmission 
Service  over  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider,  on  behalf  of  its 
Native  Load  Customers,  shall  be 
required  to  designate  resources  and 
loads  in  the  same  manner  as  any 
Network  Customer  under  Part  III  of  the 
Tariff.  TTiis  information  must  be 
consistent  with  the  information  used  by 
the  Transmission  Provider  to  calculate 
available  transmission  capability.  The 
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Transmission  Provider  shall  include  the 
Network  Customer's  Network  Load  in 
its  Transmission  System  planning  and 
shall,  consistent  with  Good  Utility 
Practice,  endeavor  to  construct  and 
place  into  service  sufficient 
transmissfon  capacity  to  deliver  the 
Network  Customer's  Network  Resources 
to  serve  its  Network  Load  on  a  basis 
comparable  to  the  Transmission 
Provider's  delivery  of  its  own  generating 
and  purchased  resources  to  its  Native 
Load  Customera.  This  obligation  to 
construct  and  place  into  service 
sufficient  transmission  capacity  to 
deliver  the  Network  Customer's 
Network  Resources  to  serve  its  Network 
Load  is  contingent  upon  the  availability 
to  Western  of  sufficient  appropriations, 
when  needed,  and  the  Transmission 
Customer's  advanced  funds. 

28.3  Network  Integration  Transmission 
Service 

The  Transmission  Provider  will 
provide  firm  transmission  service  over 
its  Transmission  System  to  the  Network 
Customer  for  the  delivery  of  capacity 
and  energy  ft-om  its  designated  Network 
Resources  to  service  its  Network  Loads 
on  a  basis  that  is  comparable  to  the 
Transmission  Provider's  use  of  the 
Transmission  System  to  reliably  serve 
its  Native  Load  Customers. 

28.4  Secondary  Service 

The  Network  Customer  may  use  the 
Transmission  Provider's  Transmission 
System  to  deliver  energy  to  its  Network 
Loads  from  resources  that  have  not  been 
designated  as  Network  Resources.  Such 
energy  shall  be  transmitted,  on  an  as- 
available  basis,  at  no  additional  charge. 
Deliveries  from  resources  other  than 
Network  Resources  will  have  a  higher 
priority  than  any  Non-Firm  Point-To- 
Point  Transmission  Service  under  Part  II 
of  the  Tariff. 

28.5  Real  Power  Losses 

Real  Power  Losses  are  associated  with 
all  transmission  service.  The 
Transmission  Provider  is  not  obligated 
to  provide  Real  Power  Losses.  The 
Network  Customer  is  responsible  for 
replacing  losses  associated  with  all 
transmission  service  as  calculated  by 
the  Transmission  Provider.  The 
applicable  Real  Power  Loss  factors  are 
specified  in  the  Service  Agreements. 

28.6  Restrictions  on  Use  of  Service 

The  Network  Customer  shall  not  use 
Network  Integration  Transmission 
Service  for  (i)  sales  of  capacity  and 
energy  to  non-designated  loads,  or  (ii) 
direct  or  indirect  provision  of 
transmission  service  by  the  Network 
Customer  to  third  parties.  All  Network 


Customers  taking  Network  Integration 
Transmission  Service  shall  use  Point- 
To-Point  Transmission  Service  under 
Part  n  of  the  Tariff  for  any  Third-Party 
Sale  which  requires  use  of  the 
Transmission  Provider's  Transmission 
System. 

29    Initiating  Service 

29.1    Condition  Precedent  for 
Receiving  Service 

Subject  to  the  terms  and  conditions  of 
Part  ni  of  the  Tariff,  the  Transmission 
Provider  will  provide  Network 
Integration  Transmission  Service  to  any  " 
Eligible  Customer  provided  that  (i)  the 
Eligible  Customer  completes  an 
Application  for  service  as  provided 
under  Part  III  of  the  Tariff,  (ii)  the 
Eligible  Customer  and  the  Transmission 
Provider  complete  the  technical 
arrangements  set  forth  in  Sections  29.3 
and  29.4,  (iii)  the  Eligible  Customer 
executes  a  Service  Agreement  pursuant 
to  Attachment  F  for  service  under  Part 
III  of  the  Tariff  or  requests  in  writing 
that  the  Transmission  Provider  provide 
service  without  an  executed  Service 
Agreement,  and  (iv)  the  Eligible 
Customer  executes  a  Network  Operating 
Agreement  with  the  Transmission 
Provider  pursuant  to  Attachment  G,  or 
requests  in  writing  that  the 
Transmission  Provider  provide  service 
without  an  executed  Network  Operating 
Agreement.  If  the  Transmission  Provider 
and  the  Network  Customer  cannot  agree 
on  all  the  terms  and  conditions  of  the 
Network  Service  Agreement,  the 
Transmission  Provider  shall  commence 
providing  Network  Integration 
Transmission  Service  subject  to  the 
Network  Customer  agreeing  to  (i) 
compensate  the  Transmission  Provider 
at  the  existing  rate  placed  in  effect 
pursuant  to  applicable  Federal  law  and 
regulations,  and  (ii)  comply  with  the 
terms  and  conditions  of  the  Tariff 
including  paying  the  appropriate 
processing  fees  in  accordance  with  the 
terms  of  Section  29.2.  If  the  Network 
Customer  cannot  accept  all  of  the  terms 
and  conditions  of  the  offered  Service 
Agreement,  the  Network  Customer  may 
request  resolution  of  the  unacceptable 
terms  and  conditions  under  Section  12, 
Dispute  Resolution  Procedures,  of  the 
Tariff.  Any  changes  resulting  from  the 
Dispute  Resolution  Procedures  will  be 
effective  upon  the  date  of  initial  service. 

29.2    Application  Procedures 

An  Eligible  Customer  requesting 
service  under  Part  III  of  the  Tariff  must 
submit  an  Application  to  the 
Transmission  Provider  as  far  as  possible 
in  advance  of  the  month  in  which 
service  is  to  commence.  Unless  subject 


to  the  procedures  in  Section  2, 
Completed  Applications  for  Network 
Integration  Transmission  Service  will  be 
assigned  a  priority  according  to  the  date 
and  time  the  Application  is  received, 
with  the  earliest  Application  receiving 
the  highest  priority.  Applications 
should  be  submitted  by  entering  the 
information  listed  below  on  the 
Transmission  Provider's  OASIS.  Prior  to 
implementation  of  the  Transmission 
Provider's  OASIS,  a  Completed 
Application  may  be  submitted  by  (i) 
transmitting  the  required  information  to 
the  Transmission  Provider  by  telefax,  or 
(ii)  providing  the  information  by 
telephone  over  the  Transmission 
Provider's  time  recorded  telephone  line. 
Each  of  these  methods  will  provide  a 
time-stamped  record  for  establishing  the 
service  priority  of  the  Application.  A 
Completed  Application  for  Network 
Integration  Transmission  Service  also 
shall  include  a  non-refundable 
processing  fee.  Such  fee  shall  be 
applicable  to  all  Transmission 
Customers  for  firm  Transmission 
Service  requests  of  one  year  or  longer. 
Individual  Transmission  Provider 
processing  fees  will  be  calculated  using 
the  number  of  estimated  houra  it  will 
take  to  process  an  application  and  will 
be  set  forth  in  Attachment  K.  This  fee 
does  not.  apply  to  costs  ta  complete 
System  Impact  Studies  or  Facility 
Studies  or  to  add  new  facilities.  A 
Completed  Application  shall  provide  all 
of  the  information  included  in  18  CFR 
2.20  including  but  not  limited  to  the 
following: 

(i)  The  identity,  address,  telephone 
number  and  facsimile  number  of  the 
party  requesting  service; 

(ii)  A  statement  that  the  party 
requesting  service  is,  or  will  be  upon 
commencement  of  service,  an  Eligible 
Customer  under  the  Tariff; 

(iii)  A  description  of  the  Network 
Load  at  each  delivery  point.  This 
description  should  separately  identify 
and  provide  the  Eligible  Customer's  best 
estimate  of  the  total  loads  to  be  served 
at  each  transmission  voltage  level,  and 
the  loads  to  be  served  from  each 
Transmission  Provider  substation  at  the 
same  transmission  voltage  level.  The 
description  should  include  a  ten  (10) 
year  forecast  of  summer  and  winter  load 
and  resource  requirements  beginning 
with  the  first  year  after  the  service  is 
scheduled  to  commence; 

(iv)  The  amount  and  location  of  any 
interruptible  loads  included  in  the 
Network  Load.  This  shall  include  the 
summer  and  winter  capacity 
requirements  for  each  interruptible  load 
(had  such  load  not  been  interruptible), 
that  portion  of  the  load  subject  to 
interruption,  the  conditions  under 
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which  an  intern  i  ation  can  be 
implemented  ard  any  limitations  on  the 
amount  and  free  iiency  of  interruptions. 
An  Eligible  CusUimer  should  identify 
the  amount  of  ir  Jerruptible  customer 
load  (if  any),  included  in  the  10  year 
load  forecast  pnivided  in  response  to 
(iii)  above; 

(v)  A  descript  ( »n  of  Network 
Resources  (curniit  and  10-year 
projection),  whi:i  shall  include,  for 
each  Network  R( source: 
— Unit  size  and  i  mount  of  capacity  from 
that  unit  to  }[j  designated  as 
Network  Re ;  Durce 
— VAR  capability  (both  leading  and 

lagging),  of  ii  1  generators 
— Operating  restr  ctions 
— Any  periods  jf  restricted  operations 

throughout  the  year 
— Maintenance  schedules 
— Minimum  Iq^ding  level  of  unit 
— Normal  opet^ting  level  of  unit 
— Any  must-n.  i  unit  designations 
required  for  system  reliability  or 
contract  rea;  ons 
—Approximate  \[^riable  generating  cost 
($/MWH)  fojtedispatch 
computations 
— Arrangements  Hoveming  sale  and 
deUvery  of  p^wer  to  third  parties 
from  generating  facilities  located  in 
the  Transmission  Provider  Control 
Area,  where  cnly  a  portion  of  unit 
output  is  de<  ignated  as  a  Network 
Resource 
— Description  of  p  urchased  power 
designated  a  >  a  Network  Resource 
including  so  jrce  of  supply.  Control 
Area  location  transmission 
arrangement  i  and  delivery  point(s) 
to  the  Transnission  Provider's 
Transmission  System; 
(vi)  Description  of  Eligible  Customer's 
transmission  system: 
— Load  flow  and  >:ability  data,  such  as 
real  and  reac;|ve  parts  of  the  load, 
lines,  transfo liners,  reactive  devices 
and  load  typi;  including  normal 
and  emergen  :y'  ratings  of  all 
transmission  « quipment  in  a  load 
flow  format  ctmpatible  with  that 
used  by  the  1  iansmission  Provider 
— Operating  restrictions  needed  for 

reliability 
— Operating  guides  i  employed  by  system 

operators 
— Contractual  resi  lictions  or  committed 
uses  of  the  El  i]  jible  Customer's 
transmission  system,  other  than  the 
Eligible  Custcnner's  Network  Loads 
and  Resources 
— Location  of  Net^'ork  Resources 

described  in  Subsection  (v)  above 
— 10  year  projectib^  of  system 

expansions  or  {upgrades 
— Transmission  System  maps  that 

include  any  prpposed  expansions  or 
upgrades 


—Thermal  ratings  of  Eligible  Customer's 
Control  Area  ties  with  other  Control 
Areas; 

(vii)  Service  Commencement  Date  and 
the  term  of  the  requested  Network 
Integration  Transmission  Service.  The 
minimum  term  for  Network  Integration 
Transmission  Service  is  one  year. 

Unless  the  Parties  agree  to  a  different 
time  frame,  the  Transmission  Provider 
must  acknowledge  the  request  within 
ten  (10)  days  of  receipt.  The 
acknowledgment  must  include  a  date  by 
which  a  response,  including  a  Service 
Agreement,  will  be  sent  to  the  Eligible 
Customer.  If  an  Application  fails  to  meet 
the  requirements  of  this  section,  the 
Transmission  Provider  shall  notify  the 
Eligible  Customer  requesting  service 
within  fifteen  (15)  days  of  receipt  and 
specify  the  reasons  for  such  failure. 
Wherever  possible,  the  Transmission 
Provider  will  attempt  to  remedy        * 
deficiencies  in  the  Application  through 
informal  communications  with  the 
Eligible  Customer.  If  such  efforts  are 
unsuccessful,  the  Transmission  Provider 
shall  return  the  Application  without 
prejudice  to  the  Eligible  Customer  filing 
a  new  or  revised  Application  that  fully 
complies  with  the  requirements  of  this 
section.  The  Eligible  Customer  will  be 
assigned  a  new  priority  consistent  with 
the  date  of  the  new  or  revised 
Application.  The  Transmission  Provider 
shall  treat  this  information  consistent 
with  the  standards  of  conduct  contained 
in  Part  37  of  the  Commission's 
regulations. 

29.3    Technical  Arrangements  to  be 
Completed  Prior  to  Commencement  of 
Service 

Network  Integration  Transmission 
Service  shall  not  commence  until  the 
Transmission  Provider  and  the  Network 
Customer  or  a  third  party,  have 
completed  installation  of  all  equipment 
specified  under  the  Network  Operating 
Agreement  consistent  with  Good  Utility 
Practice  and  any  additional 
requirements  reasonably  and 
consistently  imposed  to  ensure  the 
reliable  operation  of  the  Transmission 
System.  The  Transmission  Provider 
shall  exercise  reasonable  efforts,  in 
coordination  with  the  Network 
Customer  to  complete  such 
arrangements  as  soon  as  practicable 
taking  into  consideration  the  Service 
Commencement  Date. 

29.4    Network  Customer  Facilities 

The  provision  of  Network  Integration 
Transmission  Service  shall  be 
conditioned  upon  the  Network 
Customer  constructing,  maintaining  and 
operating  the  facilities  on  its  side  of 
each  delivery  point  or  interconnection 


necessary  to  reliably  deliver  capacity 
and  energy  from  the  Transmission 
Provider's  Transmission  System  to  the 
Network  Customer.  The  Network 
Customer  shall  be  solely  responsible  for 
constructing  or  installing  all  facilities  on 
the  Network  Customer's  side  of  each 
such  delivery  point  or  interconnection. 

29.5    This  section  is  intentionally  left 
blank. 

30    Network  Resources 

30.1  Designation  of  Network  Resources 
Network  Resources  shall  include  all 

generation  owned,  purchased,  or  leased 
by  the  Network  Customer  designated  to 
serve  Network  Load  under  the  Tariff. 
Network  Resources  may  not  include 
resources,  or  any  portion  thereof,  that 
are  committed  for  sale  to  non- 
designated  third  party  load  or  otherwise 
cannot  be  called  upon  to  meet  the 
Network  Customer's  Network  Load  on  a 
non-intemiptible  basis.  Any  owned  or 
purchased  resources  that  were  serving 
the  Network  Customer's  loads  under  . 
firm  agreements  entered  into  on  or 
before  the  Service  Commencement  Date 
shall  initially  be  designated  as  Network 
Resources  until  the  Network  Customer 
terminates  the  designation  of  such 
resources. 

30.2  Designation  of  New  Network 
Resources 

The  Network  Customer  may  designate 
a  new  Network  Resource  by  providing 
the  Transmission  Provider  with  as  much 
advance  notice  as  practicable.  A 
designation  of  a  new  Network  Resource 
must  be  made  by  a  request  for 
modification  of  service  pursuant  to  an 
Application  under  Section  29. 

30.3  Termination  of  Network 
Resources 

The  Network  Customer  may  terminate 
the  designation  of  all  or  part  of  a 
generating  resource  as  a  Network 
Resource  at  any  time  but  should  provide 
notification  to  the  Transmission 
Provider  as  soon  as  reasonably 
practicable. 

30.4  Operation  of  Network  Resources 

The  Network  Customer  shall  not 
operate  its  designated  Network 
Resources  located  in  the  Network 
Customer's  or  Transmission  Provider's 
Control  Area  such  that  the  output  of 
those  facilities  exceeds  its  designated 
Network  Load,  plus  non-firm  sales 
delivered  pursuant  to  Part  II  of  the 
Tariff,  plus  losses.  This  limitation  shall 
not  apply  to  changes  in  the  operation  of 
a  Transmission  Customer's  Network 
Resources  at  the  request  of  the 
Transmission  Provider  to  respond  to  an 
emergency  or  other  unforeseen 


548 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday,  January  6.  1998  /  Notices 


condition  which  may  impair  or  degrade 
the  reliability  of  the  Transmission 
System. 

30.5  Network  Customer  Redispatch 
Obligation 

As  a  condition  to  receiving  Network 
integration  Transmission  Service,  the 
Network  Customer  agrees  to  redispatch 
its  Network  Resources  as  requested  by 
the  Transmission  Provider  pursuant  to 
Section  33.2.  To  the  extent  practical,  the 
redispatch  of  resources  pursuant  to  this 
section  shall  be  on  a  least  cost,  non- 
discriminatory basis  between  all 
Network  Customers,  and  the 
Transmission  Provider. 

30.6  Transmission  Arrangements  for 
Network  Resources  Not  Physically 
Interconnected  With  The  Transmission 
Provider 

The  Network  Customer  shall  be 
responsible  for  any  arrangements 
necessary  to  delivfer  capacity  and  energy 
from  a  Network  Resource  not  physically 
intercormected  with  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider  will  undertake 
reasonable  efforts  to  assist  the  Network 
Customer  in  obtaining  such 
arrangements,  including  without 
limitation,  providing  any  information  or 
data  required  by  such  other  entity 
pursuant  to  Good  Utility  Practice. 

30.7  Limitation  on  Designation  of 
Network  Resources 

The  Network  Customer  must 
demonstrate  that  it  owns  or  has 
committed  to  purchase  generation 
pursuant  to  an  executed  contract  in 
order  to  designate  a  generating  resource 
as  a  Network  Resource.  Alternatively, 
the  Network  Customer  may  establish 
that  execution  of  a  contract  is 
contingent  upon  the  availability  of 
transmission  service  under  Part  III  of  the 
Tariff. 

30.8  Use  of  Interface  Capacity  by  the 
Network  Customer 

There  is  no  limitation  upon  a  Network 
Customer's  use  of  the  Transmission 
Provider's  Transmission  System  at  any 
particular  interface  to  integrate  the 
Network  Customer's  Network  Resources 
(or  substitute  economy  purchases)  with 
its  Network  Loads.  However,  a  Network 
Customer's  use  of  the  Transmission 
Provider's  total  interface  capacity  with 
other  transmission  systems  may  not 
exceed  the  Network  Customer's  Load. 

30.9  Network  Customer  Owned 
Transmission  Facilities 

The  Network  Customer  that  owns 
existing  transmission  facilities  that  are 
integrated  with  the  Transmission 


Provider's  Transmission  System  may  be 
eligible  to  receive  consideration  either 
through  a  billing  credit  or  some  other 
mechanism.  In  order  to  receive  such 
consideration  the  Network  Customer 
must  demonstrate  that  its  transmission 
facilities  are  integrated  into  the  plans  or 
operations  of  the  Transmission  Provider 
to  serve  its  power  and  transmission 
customers.  For  facilities  constructed  by 
the  Network  Customer  subsequent  to  the 
Service  Commencement  Date  under  Part 
III  of  the  Tariff,  the  Network  Customer 
shall  receive  credit  where  such  facilities 
are  jointly  plarmed  and  installed  in 
coordination  with  the  Transmission 
Provider.  Calculation  of  the  credit  shall 
be  addressed  in  either  the  Network 
Customer's  Service  Agreement  or  any 
other  agreement  between  the  Parties. 

31    Designation  of  Network  Load 


31.1  Network  Load 

The  Network  Customer  must 
designate  the  individual  Network  Loads 
on  whose  behalf  the  Transmission 
Provider  will  provide  Network 
Integration  Transmission  Service.  The 
Network  Loads  shall  be  specified  in  the 
Service  Agreement. 

31.2  New  Network  Loads  Connected 
With  the  Transmission  Provider 

The  Network  Customer  shall  provide 
the  Transmission  Provider  with  as  much 
advance  notice  as  reasonably  practicable 
of  the  designation  of  new  Network  Load 
that  will  be  added  to  its  Transmission 
System.  A  designation  of  new  Network 
Load  must  be  made  through  a 
modification  of  service  pursuant  to  a 
new  Application.  The  Transmission 
Provider  will  use  due  diligence  to 
install  any  transmission  facilities 
required  to  interconnect  a  new  Network 
Load  designated  by  the  Network 
Customer.  The  costs  of  new  facilities 
required  to  interconnect  a  new  Network 
Load  shall  be  determined  in  accordance 
with  the  procedures  provided  in  Section 
32.4  and  shall  be  charged  to  the 
Network  Customer  in  accordance  with 
Commission  policies. 

31.3  Network  Load  Not  Physically 
Interconnected  with  the  Transmission 
Provider 

This  section  applies  to  both  initial 
designation  pursuant  to  Section  31.1 
and  the  subsequent  addition  of  new 
Network  Load  not  physically 
interconnected  with  the  Transmission 
Provider.  To  the  extent  that  the  Network 
Customer  desires  to  obtain  transmission 
service  for  a  load  outside  the 
Transmission  Provider's  Transmission 
System,  the  Network  Customer  shall 
have  the  option  of  (1)  electing  to  include 


the  entire  load  as  Network  Load  for  all 
purposes  under  Part  HI  of  the  Tariff  and 
designating  Network  Resources  in  *' 

connection  with  such  additional 
Network  Load,  or  (2)  excluding  that 
entire  load  from  its  Network  Load  and 
purchasing  Point-To-Point  Transmission 
Service  under  Part  II  of  the  Tariff.  To  the 
extent  that  the  Network  Customer  gives 
notice  of  its  intent  to  add  a  new 
Network  Load  as  part  of  its  Network 
Load  pursuant  to  this  section  the 
request  must  be  made  through  a 
modification  of  service  pursuant  to  a 
new  Application. 

31.4  New  Interconnection  Points 

To  the  extent  the  Network  Customer 
desires  to  add  a  new  Delivery  Point  or 
interconnection  point  between  the 
Transmission  Provider's  Transmission 
System  and  a  Network  Load,  the 
Network  Customer  shall  provide  the 
Transmission  Provider  with  as  much 
advance  notice  as  reasonably 
practicable. 

31.5  Changes  in  Service  Requests 

Under  no  circumstances  shall  the 
Network  Customer's  decision  to  cancel 
or  delay  a  requested  change  in  Network 
Integration  Transmission  Service  (e.g. 
the  addition  of  a  new  Network  Resource 
or  designation  of  a  new  Network  Load) 
in  any  way  relieve  the  Network 
Customer  of  its  obligation  to  pay  the 
costs  of  transmission  facilities 
constructed  by  the  Transmission 
Provider  and  charged  to  the  Network 
Customer  as  reflected  in  the  Service 
Agreement.  However,  the  Transmission 
Provider  must  treat  any  requested 
change  in  Network  Integration 
Transmission  Service  in  a  non- 
discriminatory manner.  The 
Transmission  Provider  will  have  no 
obligation  to  refund  any  advance  of 
funds  expended  for  purposes  of 
providing  facilities  for  a  Network 
Customer.  However,  upon  receipt  of  a 
Network  Customer's  written  notice  of 
such  a  cancellation  or  delay,  the 
Transmission  Provider  will  use  the 
same  reasonable  efforts  to  mitigate  the 
costs  and  charges  owed  to  the 
Transmission  Provider  as  it  would  to 
reduce  its  own  costs  and  charges. 

31.6  Annual  Load  and  Resource 
Information  Updates 

The  Network  Customer  shall  provide 
the  Transmission  Provider  with  annual 
updates  of  Network  Load  and  Network 
Resource  forecasts  consistent  with  those 
included  in  its  Application  for  Network 
Integration  Transmission  Service  under 
Part  ra  of  the  Tariff.  The  Network 
Customer  also  shall  provide  the 
Transmission  Provider  with  timely 
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written  notice  ofimaterial  changes  in 
any  other  infonflfttion  provided  in  its 
Application  relating  to  the  Network 
Customer's  Network  Load,  Network 
Resources,  its  transmission  system  or 
other  aspects  of  i^s  facilities  or 
operations  affecting  the  Transmission 
Provider's  abilitvi  to  provide  reliable 
service. 

32    A  dditional  Study  Procedures  for 
Network  Integration  Transmission 
Service  Requesti 

32.1    Notice  of  fieed  for  System  Impact 
Study 

After  receivingia  request  for  service, 
the  Transmission  Provider  shall 
determine  on  a  iton-discriminatory  basis 
whether  a  System  Impact  Study  is 
needed.  A  description  of  the 
Transmission  Prpfvider's  methodology 
for  completing  a  $ystem  Impact  Study  is 
provided  in  Attadiment  D.  If  the 
Transmission  Provider  determines  that  a 
System  Impact  Study  is  necessary  to 
accommodate  the  requested  service,  it 
shall  so  inform  the  Eligible  Customer,  as 
soon  as  practicable.  In  such  cases,  the 
Transmission  Provider  shall  within 
thirty  (30)  days  dfi  receipt  of  a 
Completed  Application,  tender  a  System 
Impact  Study  Ari^ment  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  ^o  the  Transmission 
Provider  for  perf^hning  the  required 
System  Impact  Study.  For  a  service 
request  to  remain  a  Completed 
Application,  the  EHgible  Customer  shall 
execute  the  System  Impact  Study 
Agreement  and  rttum  it  to  the 
Transmission  ProVider  within  fifteen 
(15)  days.  If  the  Eligible  Customer  elects 
not  to  execute  the  System  Impact  Study 
Agreement,  its  Application  shall  be 
deemed  withdrawn. 

32.2    System  to|)Bct  Study  Agreement 
and  Compoisation 

(i)  The  System  Jinpact  Study 
Agreement  will  clearly  specify  the 
Transmission  Provider's  estimate"^  of  the 
actual  cost,  and  time  for  completion  of 
the  System  Impacjti  Study.  The  charge 
lie  actual  cost  of  the 
Dg  the  System  Impact 
|ssion  Provider  shall 
,  asonably 
practicable,  on  existing  transmission 
planning  studies.  The  Eligible  Customer 
will  not  be  assessed  a  charge  for  such 
existing  studies;  hidwever,  the  Eligible 
Customer  vdll  be  ff sponsible  for  charges 
associated  with  artV  modifications  to 
existing  planning  indies  that  are 
reasonably  necesswy  to  evaluate  the 
impact  of  the  Eligjl^le  Customer's 
request  for  servicel  pn  the  Transmission 
System. 


shall  not  exceed 
study.  In  perform^ 
Study,  the  Trans 
rely,  to  the  extent! 


(ii)  If  in  response  to  multiple  Eligible 
Customers  requesting  service  in  relation 
to  the  same  competitive  solicitation,  a 
single  System  Impact  Study  is  sufficient 
for  the  Transmission  Provider  to 
accommodate  the  service  requests,  the 
costs  of  that  study  shall  be  pro-rated 
among  the  Eligible  Customers. 

(iii)  For  System  Impact  Studies  that 
the  Transmission  Provider  conducts  on 
its  own  behalf,  the  Transmission 
Provider  shall  record  the  cost  of  the 
System  Impact  Studies  pursuant  to 
Section  8. 

32.3    System  Impact  Study  Procedures 

Upon  receipt  of  an  executed  System 
Impact  Study  Agreement,  the 
Transmission  Provider  vdll  use  due 
diligence  to  complete  the  required 
System  Impact  Study  within  a  sixty  (60) 
day  period.  The  System  Impact  Study 
shall  identify  any  system  constraints 
and  redispatch  options,  additional 
Direct  Assignment  Facilities  or  Network 
Upgrades  required  to  provide  the 
requested  service.  In  the  event  that  the 
Transmission  Provider  is  unable  to 
complete  the  required  System  Impact 
Study  vkrithin  such  time  period,  it  shall 
so  notify  the  Eligible  Customer  and 
provide  an  estimated  completion  date 
along  with  an  explanation  of  the  reasons 
why  additional  time  is  required  to 
complete  the  required  studies.  A  copy  of 
the  completed  System  Impact  Study  and 
related  work  papers  shall  he  made 
available  to  the  Eligible  Customer.  The 
Transmission  Provider  will  use  the 
same  due  diligence  in  completing  the 
System  Impact  Study  for  an  Eligible 
Customer  as  it  uses  when  completing 
studies  for  itself.  The  Transmission 
Provider  shall  notify  the  Eligible 
Customer  immediately  upon  completion 
of  the  System  Impact  Study  if  the 
Transmission  System  will  be  adequate 
to  accommodate  all  or  part  of  a  request 
for  service  or  that  no  costs  are  likely  to 
be  incurred  for  new  transmission 
facilities  or  upgrades.  In  order  for  a 
request  to  remain  a  Completed 
Application,  within  fifteen  (15)  days  of 
completion  of  the  System  Impact  Study 
the  Eligible  Customer  must  execute  a 
Service  Agreement  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  29.1,  or  the 
AppUcation  shall  be  deemed  terminated 
and  withdrawn. 

32.4    Facilities  Study  Procediues 

If  a  System  Iny)act  Study  indicates 
that  additions  or  upgrades  to  the 
Transmission  System  are  needed  to 
supply  the  Eligible  Customer's  service 
request,  the  Transmission  Provider, 
within  thirty  (30)  days  of  the 
completion  of  the  System  Impact  Study, 


shall  tender  to  the  Eligible  Customer  a 
Facilities  Study  Agreement  pursuant  to 
which  the  Eligible  Customer  shall  agree 
to  advance  funds  to  the  Transmission 
Provider  for  performing  the  required 
Facilities  Study.  For  a  service  request  to 
remain  a  Completed  Application,  the 
Eligible  Customer  shall  execute  the 
Facilities  Study  Agreement  and  return  it 
to  the  Transmission  Provider  within 
fifteen  (15)  days.  If  the  Eligible 
Customer  elects  not  to  execute  the 
Facilities  Study  Agreement,  its 
Application  shall  be  deemed 
withdrawn.  Upon  receipt  of  an  executed 
Facilities  Study  Agreement,  the 
Transmission  Provider  will  use  due 
diligence  to  complete  the  required 
Facilities  Study  within  a  sixty  (60)  day 
period.  If  the  Transmission  Provider  is 
unable  to  complete  the  Facilities  Study 
in  the  allotted  time  period,  the 
Transmission  Provider  shall  notify  the 
Eligible  Customer  and  provide  an 
estimate  of  the  time  needed  to  reach  a 
final  determination  along  with  an 
explanation  of  the  reasons  that 
additional  time  is  required  to  complete 
the  study.  When  completed,  the 
Facilities  Study  will  include  a  good 
faith  estimate  of  (i)  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to 
the  Eligible  Customer,  (ii)  the  Eligible 
Customer's  appropriate  share  of  the  cost 
of  any  required  Network  Upgrades,  and 
(iii)  the  time  required  to  complete  such 
construction  and  initiate  the  requested 
service.  The  Eligible  Customer  shall 
advance  funds  to  the  Transmission 
Provider  for  the  construction  of  new 
facilities  and  such  advance  and 
construction  shall  be  provided  for  in  a 
separate  agreement.  If  the  construction 
of  new  facilities  requires  the 
expenditure  of  Transmission  Provider 
funds,  such  construction  shall  be 
contingent  upon  the  availability  of 
appropriated  funds.  The  EUgible 
Customer  shall  have  thirty  (30)  days  to 
execute  a  construction  agreement  and  a 
Service  Agreement  and  provide  the 
advance  payment  or  request  service 
without  an  executed  Service  Agreement 
pursuant  to  Section  29.1  and  pay  the 
Transmission  Customer's  share  of  the 
costs  or  the  request  no  longer  will  be  a 
Completed  Application  and  shall  be 
deemed  terminated  and  withdrawn. 
Any  advance  payment  made  by  the 
Transmission  Customer  that  is  in  excess 
of  the  costs  incurred  by  the 
Transmission  Provider  shall  be 
refunded. 

33    Load  Shedding  and  Curtailments 

33.1    Procedures 

Prior  to  the  Service  Commencement 
Date,  the  Transmission  Provider  and  the 
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Network  Customer  shall  establish  Load 
Shedding  and  Curtailment  procedures 
pursuant  to  the  Network  Operating 
Agreement  with  the  objective  of 
responding  to  contingencies  on  the 
Transmission  System.  The  Parties  will 
implement  such  programs  diu"ing  any 
period  when  the  Transmission  Provider 
determines  that  a  system  contingency 
exists  and  such  procedures  are 
necessary  to  alleviate  such  contingency. 
The  Transmission  Provider  will  notify 
all  affected  Network  Customers  in  a 
timely  manner  of  any  scheduled 
Curtailment. 

33.2  Transmission  Constraints 

During  any  period  when  the 
Transmission  Provider  determines  that  a 
transmission  constraint  exists  on  the 
Transmission  System,  and  such 
constraint  may  impair  the  reliability  of 
the  Transmission  Provider's  system,  the 
Transmission  Provider  will  take 
whatever  actions,  consistent  with  Good 
Utility  Practice,  that  are  reasonably 
necessary  to  maintain  the  reliability  of 
the  Transmission  Provider's  system.  To 
the  extent  the  Transmission  Provider 
determines  that  the  reliability  of  the 
Transmission  System  can  be  n^aintained 
by  redispatching  resources,  the 
Transmission  Provider  will  initiate 
procedures  pursuant  to  the  Network 
Operating  Agreement  to  redispatch  all 
Network  Resources  and  the 
Transmission  Provider's  own  resources 
on  a  least-cost  basis  without  regard  to 
the  ownership  of  such  resources.  Any 
redispatch  under  this  section  may  not 
unduly  discriminate  between  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its 
Native  Load  Customers  and  any 
Network  Customer's  use  of  the 
Transmission  System  to  serve  its 
designated  Network  Load. 

33.3  Cost  Responsibility  for  Relieving 
Transmission  Constraints 

Whenever  the  Transmission  Provider 
implements  least-cost  redispatch 
procedures  in  response  to  a 
transmission  constraint,  the 
Transmission  Provider  and  Network 
Customers  will  each  bear  a 
proportionate  share  of  the  total 
redispatch  .cost  based  on  their  respective 
Load  Ratio  Shares. 

33.4  Curtailments  of  Scheduled 
Deliveries 

If  a  transmission  constraint  on  the 
Transmission  Provider's  Transmission 
System  cannot  be  relieved  through  the 
implementation  of  least-cost  redispatch 
procedures  and  the  Transmission 
Provider  determines  that  it  is  necessary 
to  Curtail  scheduled  deliveries,  the 


Parties  shall  Curtail  such  schedules  in 
accordance  with  the  Network  Operating 
Agreement. 

33.5  Allocation  of  Curtailments 

The  Transmission  Provider  shall,  on  a 
non-discriminatory  basis,  Curtail  the 
transaction(s)  that  effectively  relieve  the 
constraint.  However,  to  the  extent 
practicable  and  consistent  with  Good 
Utility  Practice,  any  Curtailment  will  be 
shared  by  the  Transmission  Provider 
and  Network  Customer  in  proportion  to 
their  respective  Load  Ratio  Shares.  The 
Transmission  Provider  shall  not  direct 
the  Network  Customer  to  Curtail 
schedules  to  an  extent  greater  than  the 
Transmission  Provider  would  Curtail 
the  Transmission  Provider's  schedules 
under  similar  circumstances. 

33.6  Load  Shedding 

To  the  extent  that  a  system 
contingency  exists  on  the  Transmission 
Provider's  Transmission  System  and  the 
Transmission  Provider  determines  that 
it  is  necessary  for  the  Transmission 
Provider  and  the  Network  Customer  to 
shed  load,  the  Parties  shall  shed  load  in 
accordance  with  previously  established 
procedures  under  the  Network 
Operating  Agreement. 

33.7  System  Reliability 

Notwithstanding  any  other  provisions 
of  this  Tariff,  the  "Transmission  Provider 
reserves  the  right,  consistent  with  Good 
Utility  Practice  and  on  a  not  unduly 
discriminatory  basis,  to  Curtail  Network 
Integration  Transmission  Service 
without  liability  on  the  Transmission 
Provider's  part  for  the  purpose  of 
making  necessary  adjustments  to, 
changes  in,  or  repairs  on  its  lines, 
substations  and  facilities,  and  in  cases 
where  the  continuance  of  Network 
Integration  Transmission  Service  would 
endanger  persons  or  property.  In  the 
event  of  any  adverse  condition(s)  or 
disturbance(s)  on  the  Transmission 
Provider's  Transmission  System  or  on 
any  other  system(s)  directly  or 
indirectly  interconnected  with  this 
Transmission  Provider's  Transmission 
System,  the  Transmission  Provider, 
consistent  with  Good  Utility  Practice, 
also  may  Curtail  Network  Integration 
Transmission  Service  in  order  to  (i) 
limit  the  extent  or  damage  of  the 
adverse  condition(s)  or  disturbance(s], 
(ii)  prevent  damage  to  generating  or 
transmission  facilities,  or  (iii)  expedite 
restoration  of  service.  The  Transmission 
Provider  will  give  the  Network 
Customer  as  much  advance  notice  as  is 
practicable  in  the  event  of  such 
Curtailment.  Any  Curtailment  of 
Network  Integration  Transmission 
Service  will  be  not  unduly 


discriminatory  relative  to  the 
Transmission  Provider's  use  of  the 
Transmission  System  on  behalf  of  its 
Native  Load  Customers.  The 
Transmission  Provider  shall  specify  the 
rate  treatment  and  all  related  terms  and 
conditions  applicable  in  the  event  that 
the  Network  Customer  fails  to  respond 
to  established  Load  Shedding  and 
Curtailment  procedures. 

34    Rates  and  Charges 

The  Network  Customer  shall  pay  the 
Transmission  Provider  for  any  Direct 
Assignment  Facilities,  Ancillary 
Services,  and  applicable  study  costs, 
consistent  with  Federal  policy,  along 
with  the  following: 

34.1  Monthly  Demand  Charge 

The  Network  Customer  shall  pay  a 
monthly  Demand  Charge,  which  shall 
be  determined  by  multiplying  its  Load 
Ratio  Share  times  one  twelfth  (V12)  of 
the  Transmission  Provider's  Annual 
Transmission  Revenue  Requirement 
specified  in  Schedule  H. 

34.2  Determination  of  Network 
Customer's  Monthly  Network  Load 

The  Network  Customer's  monthly 
Network  Load  is  its  hourly  load 
(including  its  designated  Network  Load 
not  physically  interconnected  with  the 
Transmission  Provider  under  Section 
31.3)  coincident  with  the  Transmission 
Provider's  Monthly  Transmission 
System  Peak. 

34.3  Determination  of  Transmission 
Provider's  Monthly  Transmission 
System  Load 

The  Transmission  Provider's  monthly 
Transmission  System  load  is  the 
Transmission  Provider's  Monthly 
Transmission  System  Peak  minus  the 
coincident  peak  usage  of  all  Firm  Point- 
To-Point  Transmission  Service 
customers-pursuant  to  Part  II  of  this 
Tariff  plus  the  Reserved  Capacity  of  all 
Firm  Point-To-Point  Transmission 
Service  customers. 

34.4  Redispatch  Charge 

The  Network  Customer  shall  pay  a 
Load  Ratio  Share  of  any  redispatch  costs 
allocated  between  the  Network 
Customer  and  the  Transmission 
Provider  pursuant  to  Section  33.  To  the 
extent  that  the  Transmission  Provider 
incurs  an  obligation  to  the  Network 
Customer  for  redispatch  costs  in 
accordance  with  Section  33,  such 
amounts  shall  be  credited  against  the 
Network  Customer's  bill  for  the 
applicable  month. 
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Cost  Recovery 

Provider  may  seek 
costs  from  the 
in  a  manner 
applicable  Federal  law 


34.5    Strandec 

The  Transmission 
to  recover  strai  ( led 
Network  Custo  afcer 
consistent  witli 
and  regulation! . 

35    Operating  i  irrangements 

35.1  Operatior  under  The  Network 
Operating  Agrelament 

The  Network  Customer  shall  plan, 
construct,  operne  and  maintain  its 
facilities  in  accordance  with  Good 
Utility  Practice!  and  in  conformance 
with  the  Netwdrk  Operating  Agreement. 

35.2  Network  ( )perating  Agreement 

The  terms  anq  conditions  under 
which  the  Network  Customer  shall 
operate  its  facilities  and  the  technical 
and  operational  patters  associated  with 
the  implementdtjion  of  Part  III  of  the 
Tariff  shall  be  specified  in  the  Network 
Operating  Agreement.  The  Network 
Operating  Agreement  shall  provide  for 
the  Parties  to  (i)  operate  and  maintain 
equipment  necessary  for  integrating  the 
Network  Custoijrler  within  the 
Transmission  Prt)vider's  Transmission 
System  (includiilg.  but  not  limited  to, 
remote  terminaj  |jnits,  metering, 
commimicationt$  equipment  and 
relaying  equip40nt),  (ii)  transfer  data 
between  the  Tr^smission  Provider  and 
the  Network  Cuaomer  (including,  but 
not  limited  to,  heat  rates  and 
operational  characteristics  of  Network 
Resources,  genetration  schedules  for 
units  outside  tha  Transmission 
Provider's  Transmission  System, 
interchange  schedules,  unit  outputs  for 
redispatch  required  under  Section  33, 
voltage  schedule,  loss  factors  and  other 
real  time  data),  (ii)  use  software 
programs  required  for  data  Hnks  and 
constraint  dispaitching,  (iv)  exchange 
data  on  forecasted  loads  and  resources 
necessary  for  lo^-term  planning,  and 
(v)  address  any  other  tedmical  and 
operational  considerations  required  for 
implementation  of  Part  in  of  the  Tariff, 
including  scheduling  protocols.  The 
Network  Operating  Agreement  will 
recognize  that  the  Network  Customer 
shall  either  (i)  operate  as  a  Control  Area 
imder  applicabl^lguidelines  of  the  North 
American  Electrffc  Reliability  Council 
(NERC)  and  the  applicable  regional 
reliability  coundl,  (ii)  satisfy  its  Control 
Area  requiremeU^,  including  all 
necessary  Ancillary  Services,  by 
contracting  with  the  Transmission 
Provider,  or  (iii)  satisfy  its  Control  Area 
requirements,  injqluding  all  necessary 
Ancillary  Servidals,  by  contracting  with 
another  entity,  consistent  with  Good 
Utility  Practice,  which  satisfies  NERC 
and  the  applicable  regional  reliability 


council  requirements.  The  Transmission 
Provider  shall  not  unreasonably  refuse 
to  accept  contractual  arrangements  with 
another  entity  for  Ancillary  Services. 
The  Network  Operating  Agreement  is 
included  in  Attachment  G. 

35.3    Network  Operating  Committee 

A  Network  Operating  Committee 
(Committee)  shall  be  established  to 
coordinate  operating  criteria  for  the 
Parties'  respective  responsibilities  under 
the  Network  Operating  Agreement.  Each 
Network  Customer  shall  be  entitled  to 
have  at  least  one  representative  on  the 
Committee.  The  Committee  shall  meet 
from  time  to  time  as  need  requires,  but 
no  less  than  once  each  calendar  year. 

Schedule  1 

Scheduling,  System  Control  and 
Dispatch  Service 

This  service  is  required  to  schedule 
the  movement  of  power  through,  out  of, 
within,  or  into  a  Control  Area.  This 
service  can  be  provided  only  by  the 
operator  of  the  Control  Area  in  which 
the  transmission  facilities  used  for 
transmission  service  are  located. 
Scheduling,  System  Control  and 
Dispatch  Service  is  provided  directly  by 
the  Transmission  Provider  if  the 
Transmission  Provider  is  the  Control 
Area  Operator  or  indirectly  by  the 
Transmission  Provider  making 
arrangements  with  the  Control  Area 
operator  that  performs  this  service  for 
the  Transmission  Provider's 
Transmission  System.  The  Transmission 
Customer  must  purchase  this  service 
from  the  Transmission  Provider  or  the 
Control  Area  operator.  The  charges  for 
Scheduling,  System  Control  and 
Dispatch  Service  are  to  be  based  on  the 
rates  referred  to  below.  To  the  extent  the 
Control  Area  operator  performs  this 
service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer 
are  to  reflect  only  a  pass-through  of  the 
costs  charged  to  the  Transmission 
Provider  by  that  Control  Area  opwrator. 

The  Transmission  System  specific 
charges  for  Scheduling,  System  Control 
and  ENspatch  Service  are  set  forth  in  the 
appropriate  rate  schedule  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Scheduling, 
System  Control  and  Dispatch  Service 
upon  written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 


Scheduling,  System  Control  and 
Dispatch  Service  shall  be  as  set  forth  in 
a  subsequent  rate  schedule  promulgated 
pursuant  to  appUcable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  appUcable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Schedule  2 

Reactive  Supply  and  Voltage  Control 
From  Generation  Sources  Service 

In  order  to  maintain  transmission 
voltages  on  the  Transmission  Provider's 
transmission  facilities  within  acceptable 
limits,  generation  facilities  imder  the 
control  of  the  Control  Area  operator  are 
operated  to  produce  or  absorb  reactive 
power.  Thus,  Reactive  Supply  and 
Voltage  Control  fit>m  Generation 
Sources  Service  must  be  provided  for 
each  transaction  on  the  Transmission 
Provider's  transmission  facilities.  The 
amount  of  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  that  must  be  supplied  with 
respect  to  the  Transmission  Customer's 
transaction  will  be  determined  based  on 
the  reactive  power  support  necessary  to 
maintain  transmission  voltages  within 
limits  that  are  generally  accepted  in  the 
region  and  consistently  adhered  to  by 
the  Transmission  Provider. 

Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  can  be 
provided  directly  by  the  Transmission 
Provider  if  the  Transmission  Provider  is 
the  Control  Area  operator  or  indirectly 
by  the  Transmission  Provider  making 
arrangements  with  the  Control  Area 
operator  that  performs  this  service  for 
the  Transmission  Provider's 
Transmission  System.  The  Transmission 
Customer  must  purchase  this  service 
from  the  Transmission  Provider  or  the 
Control  Area  operator.  The  charges  for 
such  service  will  be  based  upon  the 
rates  referred  to  below.  To  the  extent  the 
Control  Area  operator  performs  this 
service  for  the  Transmission  Provider, 
charges  to  the  Transmission  Customer 
are  to  reflect  only  a  pass-through  of  the 
costs  charged  to  the  Transmission 
Provider  by  the  Control  Area  Operator. 

The  Transmission  System  specific 
charges  for  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  are  set  forth  in  the  appropriate 
rate  schedule  attached  to  and  made  part 
of  the  applicable  Service  Agreement. 
The  rates  or  rate  methodology  used  to 
calculate  the  charges  for  service  under 
this  schedule  were  promulgated  and 
may  be  modified  pursuant  to  applicable 
Federal  laws,  regulations  and  policies. 
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The  Transmission  Provider  may 
modify  the  charges  for  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources  Service  upon  written  notice  to 
the  Transmission  Customer.  Any  change 
to  the  charges  to  the  Transmission 
Customer  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  shall  be  as  set  forth  in 
a  subsequent  rate  schedule  promulgated 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 
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Schedule  3 

Regulation  and  Frequency  Response 
Service 

Regulation  and  Frequency  Response 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources, 
generation  and  interchange,  with  load 
and  for  maintaining  scheduled 
interconnection  frequency  at  sixty 
cycles  per  second  (60  Hz).  Regulation 
and  Frequency  Response  Service  is 
accomplished  by  committing  on-line 
generation  whose  output  is  raised  or 
lowered,  predominantly  through  the  use 
of  automatic  generating  control 
equipment,  as  necessary  to  follow  the 
moment-by-moment  changes  in  load. 
The  obligation  to  maintain  this  balance 
between  resources  and  load  lies  with 
the  Transmission  Provider  (or  the 
Control  Area  operator  that  performs  this 
function  for  the  Transmission  Provider). 
The  Transmission  Provider  must  offer 
this  service  when  the  transmission 
service  is  used  to  serve  load  within  its 
Control  Area.  The  Transmission 
Customer  must  either  purchase  this 
service  from  the  Transmission  Provider 
or  make  alternative  comparable 
arrangements  to  satisfy  its  Regulation 
and  Frequency  Response  Service 
obligation.  The  charges  for  Regulation 
and  Frequency  Response  Service  are 
referrr;d  to  below.  The  amount  of 
Regulation  and  Frequency  Response 
Service  will  be  set  forth  in  the  Service 
Agreement.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  Transmission  System  specific 
charges  for  Regulation  and  Frequency 
Response  Service  are  set  forth  in  the 
appropriate  rate  schedule  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 


charges  for  service  under  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 

The  TransmissionProvider  may 
modify  the  charges  for  Regulation  and 
Frequency  Response  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 
Regulation  and  Frequency  Response 
Service  shall  be  as  set  forth  in  a 
subsequent  rate  schedule  promulgated 
piu^uant  to  applicable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Schedule  4 

Energy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  to  a  load  located  within  a 
Control  Area  over  a  single  hour.  The 
Transmission  Provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  Transmission  Customer  must 
either  obtain  this  service  from  the 
Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Energy  Imbalance  Service 
obligation.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  Transmission  Provider  shall 
establish  a  deviation  band  of  +/  - 1.5 
percent  (with  a  minimiun  of  2  MW)  of 
the  scheduled  transaction  to  be  applied 
hourly  to  any  energy  imbalance  that 
occurs  as  a  resuh  of  the  Transmission 
Customer's  scheduled  transaction(s). 
Parties  should  attempt  to  eliminate 
energy  imbalances  within  the  limits  of 
the  deviation  band  within  thirty  (30) 
days  or  within  such  other  reasonable 
period  of  time  as  is  generally  accepted 
in  the  region  and  consistently  adhered 
to  by  the  Transmission  Provider.  If  an 
energy  imbalance  is  not  corrected 
within  thirty  (30)  days  or  a  reasonable 
period  of  time  that  is  generally  accepted 
in  the  region  and  consistently  adhered 
to  by  the  Transmission  Provider,  the 
Transmission  Customer  will 
compensate  the  Transmission  Provider 
for  such  service.  Energy  imbalances 
outside  the  deviation  band  will  be 
subject  to  charges  to  be  specified  by  the 
Transmission  Provider.  Compensation 


for  Energy  Imbalance  Service  will  be  as 
set  forth  below. 

The  Transmission  System  specific 
compensation  for  Energy  Imbalance 
Service  is  set  forth  in  the  appropriate 
rate  schedule  attached  to  and  made  part 
of  the  applicable  Service  Agreement. 
The  rates  or  rate  methodology  used  to 
calculate  the  charges  for  service  under 
this  schedule  were  promulgated  and 
may  be  modified  pursuant  to  applicable 
Federal  laws,  regulations  and  policies. 

The  Transmission  Provider  may 
modify  the  compensation  for  Energy 
Imbalance  Service  upon  written  notice 
to  the  Transmission  Customer.  Any 
change  to  the  compensation  to  the 
Transmission  Customer  for  Energy 
Imbalance  Service  shall  be  as  set  forth 
in  a  subsequent  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations  and  policies 
and  attached  to  and  made  part  of  the 
applicable  Service  Agreement.  The 
Transmission  Provider  shall  charge  the 
Transmission  Customer  in  accordance 
with  the  rate  then  in  effect. 

Schedule  5 

Opeating  Reserve— Spinning  Reserve 
Service 

Spinning  Reserve  Service  is  needed  to 
serve  load  immediately  in  the  event  of 
a  system  contingency.  Spinning  Reserve 
Service  may  be  provided  by  generating 
units  that  are  on-line  and  loaded  at  less 
than  maximum  output.  The 
Transmission  Provider  must  offer  this 
service  when  the  transmission  service  is 
used  to  serve  load  within  its  Control 
Area.  The  Transmission  Customer  must 
either  purchase  this  service  from  the 
Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Spinning  Reserve  Service 
obligation.  The  charges  for  Spinning 
Reserve  Service  are  referred  to  below. 
The  amount  of  Spinning  Reserve 
Service  will  be  set  forth  in  the  Service 
Agreement.  To  the  extent  the  Control 
Area  operator  performs  this  service  for 
the  Transmission  Provider,  charges  to 
.the  Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  operator. 

The  Transmission  System  specific 
charges  for  Operating  Reserve — 
Spinning  Reserve  Service  are  set  forth  in 
the  appropriate  rate  schedule  attached 
to  and  made  part  of  the  applicable 
Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 
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The  Transmission  Provider  may 
modify  the  chai^ges  for  Operating 
Reserve — Spinrting  Reserve  Service 
upon  written  njdtice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for 
Operating  Reserve — Spinning  Reserve 
Service  shall  bfejas  set  forth  in  a 
subsequent  ratelschedule  promulgated 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  Th^  Transmission  Provider 
shall  charge  thfe  Transmission  Customer 
in  accordance  vv(ith  the  rate  then  in 
effect. 


Schedule  6 

Operating  Resale— Supplemental 
Reserve  Service 

Supplemental)  Reserve  Service  is 
needed  to  servd  ioad  in  the  event  of  a 
system  contingency;  however,  it  is  not 
available  immeniately  to  serve  load  but 
rather  within  a  l^ort  period  of  time. 
Supplemental  Reserve  Service  may  be 
provided  by  generating  units  that  are 
on-line  but  unloaded,  by  quick-start 
generation  orbylinterruptible  load.  The 
Transmission  Provider  must  offer  this 
seiVice  when  the  transmission  service  is 
used  to  serve  Icjdd  within  its  Control 
Area.  The  Tran^inission  Customer  must 
either  purchase!  this  service  from  the 
Transmission  Provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Supplemental  Reserve  Service 
obligation.  The  charges  for 
Supplemental  Reserve  Service  are 
referred  to  beloW.  The  amount  of 
Supplemental  Iwserve  Service  will  be 
set  forth  in  the  jfervice  Agreement.  To 
the  extent  the  Control  Area  operator 
performs  this  service  for  the 
Transmission  Provider,  charges  to  the 
Transmission  Customer  are  to  reflect 
only  a  pass-through  of  the  costs  charged 
to  the  Transmission  Provider  by  that 
Control  Area  opED^tor. 

The  Transmisaon  System  specific 
charges  for  Operating  Reserve — 
Supplemental  Reserve  Service  are  set 
forth  in  the  appropriate  rate  schedule 
attached  to  and  rnade  part  of  the 
applicable  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  sarvice  under  this 
schedule  were  pitomulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Operating 
Reserve — Supplemental  Reserve  Service 
upon  written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission]  Customer  for 
Operating  ReserV  s — Supplemental 
Reserve  Service  shall  be  as  set  forth  in 


a  subsequent  rate  schedule  promulgated 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Schedule  7 

Long-Term  Firm  and  Short-Term  Firm 
Point-to-Point  Transmission  Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider 
each  month  for  Reserved  Capacity 
pursuant  to  the  Transmission  System 
specific  Firm  Point-to-Point 
Transmission  Service  Rate  Schedule 
attached  to  and  made  a  part  of  the 
applicable  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate 
the  charges  for  service  under  this 
schedule  were  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Firm  Point-to- 
Point  Transmission  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for  Firm 
Point-to-Point  Transmission  Service 
shall  be  as  set  forth  in  a  subsequent  rate 
schedule  promulgated  pursuant  to 
applicable  Federal  laws,  regulations  and 
policies  and  attached  to  and  made  part 
of  the  applicable  Service  Agreement. 
The  Transmission  Provider  shall  charge 
the  Transmission  Customer  in 
accordance  with  the  rate  then  in  effect. 

Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows:  (1)  Any 
offer  of  a  discount  made  by  the 
Transmission  Provider  must  be 
announced  to  all  Eligible  Customers 
solely  by  posting  on  the  OASIS.  (2)  any 
customer-initiated  requests  for 
discounts,  including  requests  for  use  by 
one's  wholesale  merchant  or  an 
affiliate's  use,  must  occur  solely  by 
posting  on  the  OASIS,  and  (3)  once  a 
discount  is  negotiated,  details  must  be 
immediately  posted  on  the  OASIS.  For 
any  discount  agreed  upon  for  service  on 
a  path,  from  Point(s)  of  Receipt  to 
Point(s)  of  Delivery,  the  Transmission 
Provider  must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  Eligible  Customers  on 
all  unconstrained  transmission  paths 
that  go  to  the  same  point(s)  of  delivery 
on  the  Transmission  System. 


Schedule  8 

Non-Firm  Point-To-Point  Transmission 
Service 

The  Transmission  Customer  shall 
compensate  the  Transmission  Provider 
for  Non-Firm  Point-to-Point 
Transmission  Service  pursuant  to  the 
Transmission  System  specific  Non-Firm 
Point-to-Point  Transmission  Service 
Rate  Schedule  attached  to  and  made  a 
part  of  the  applicable  Service 
Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the 
charges  for  service  under  this  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies. 

The  Transmission  Provider  may 
modify  the  charges  for  Non-Firm  Point- 
to-Point  Transmission  Service  upon 
written  notice  to  the  Transmission 
Customer.  Any  change  to  the  charges  to 
the  Transmission  Customer  for  Non- 
Firm  Point-to-Point  Transmission 
Service  shall  be  as  set  forth  in  a 
subsequent  rate  schedule  promulgated 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies  and  attached  to 
and  made  part  of  the  applicable  Service 
Agreement.  The  Transmission  Provider 
shall  charge  the  Transmission  Customer 
in  accordance  with  the  rate  then  in 
effect. 

Discounts:  Three  principal 
requirements  apply  to  discounts  for 
transmission  service  as  follows:  (1)  Any 
offer  of  a  discount  made  by  the 
Transmission  Provider  must  be 
announced  to  all  Eligible  Customers 
solely  by  posting  on  the  OASIS,  (2)  any 
customer-initiated  requests  for 
discounts,  including  requests  for  use  by 
one's  wholesale  merchant  or  an 
affiliate's  use,  must  occur  solely  by 
posting  on  the  OASIS,  and  (3)  once  a 
discount  is  negotiated,  details  must  be 
immediately  posted  on  the  OASIS.  For 
any  discount  agreed  upon  for  service  on 
a  path,  from  Point(s)  of  Receipt  to 
Point{s)  of  Delivery,  the  Transmission 
Provider  must  offer  the  same  discounted 
transmission  service  rate  for  the  same 
time  period  to  all  Eligible  Customers  on 
all  unconstrained  transmission  paths 
that  go  to  the  same  point(s)  of  delivery 
on  the  Transmission  System. 

Attachment  A 

Form  of  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 

1.0    This  Service  Agreement,  dated  as  of 
is  entered  into,  by  and  between 


the  (Region)  of  Western  Area  Power 
Administration  (Transmission  Provider),  and 

(Transmission  Customer).  The 

Transmission  Provider  may  revise  charges  or 
losses  for  Firm  Point-to-Point  Transmission 
Service  provided  under  this  Service 
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Agreement  pursuant  to  applicable  Federal 
Laws,  regulations  and  policies  upon  written 
notice  to  the  Transmission  Customer. 
'  2.0    The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
have  a  Completed  Application  for  Firm 
Point-To-Point  Transmission  Service  under 
the  Tariff.  . 

3.0    The  Transmission  Customer  has 
provided  to  the  Transmission  Provider  a 
nonrefundable  Application  processing  fee  in 
accordance  with  the  provisions  of  Section 
17.3  of  the  Tariff. 

4.0    Service  under  this  agreement  shall 
commence  on  the  later  of  (1)  the  requested 
Service  Commencement  Date,  or  (2)  the  date 
on  which  construction  of  any  Direct 
Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  such  other 
date  as  is  mutually  agreed.  Service  under  this 
agreement  shall  terminate  on . 

5.0    The  Transmission  Provider  agrees  to 
provide  and  the  Transmission  Customer 
agrees  to  take  and  pay  for  Firm  Point-To- 
Point  Trapsmission  Service  in  accordance 
with  the  provisions  of  Part  II  of  the  Tariff, 
and  this  Service  Agreement. 

6.0    Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below. 
Transmission  Provider: 


Transmission  Customer: 


7.0    The  Tariff  and  the  "Specifications  For 
Long-Term  Firm  Point-To-Point"  as  presently 
constituted  or  as  they  may  be  revised  or 
superseded  are  incorporated  herein  and 
made  a  part  hereof. 

In  Witness  Whereof,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 
WESTERN  AREA  POWER 
ADMINISTRATION 
By: 


Title;  

Address: 


Date; 


(TRANSMISSION  CUSTOMER) 


By:  

Title;  

Address: 


Date: 


Specifications  for  Long-Term  Firm 
Point-To-Point  Transmission  Service 

For  purposes  of  this  Service  Agreement, 
the  Transmission  Providers  Transmission 
System  consists  of  the  facilities  of  the 
(Region)  as  described  in  Attachment  K. 

1.0    Term  of  Transaction 

Start  Date:     


Termination  Date: 

2.0    Description  of  capacity  and  energy  to  be 


transmitted  by  Transmission  Provider 
including  the  electric  Control  Area  in 
which  the  transaction  originates. 


3.0    Point(s)  of  Receipt: 
Delivering  Party: 


Capacity  Reservation:  _ 
4.0  Point(s)  of  Delivery: 
Receiving  Party: 


Capacity  Reservation:     

5.0    The  Maximum  amount  of  capacity  and 

energy  to  be  transmitted  (Reserved 

Capacity)  is  : 

-6.0    Designation  of  party(ies)  subject  to 

reciprocal  service  obligation: 


7.0    Name  of  the  Control  Area  from  which 
capacity  and  energy  will  be  delivered  to 
the  Transmission  Provider  for 
Transmission  Service: 

Name  of  the  Control  Area  to  which  capacity 
and  energy  will  be  delivered  by  the 
Transmission  Provider: 

Name(s)  of  any  Intervening  Systems 
providing  transmission  service; 


8.0  Service  under  this  Agreement  may  be 
subject  to  some  combination  of  the 
charges  detailed  below.  The  appropriate 
charges  for  individual  transactions  will 
be  determined  in  accordance  with  the 
terms  and  conditions  of  the  Tariff. 

8.1  Transmission  Charge; 


a  point  of  delivery  on  the  Transmission 
Provider's  Transmission  System. 
11.0    Ancillary  Services 
11.1     Provided  by  Transmission  Provider 

11.1.1  Scheduling,  System  Control ,  and 
Dispatch  Service 

11.1.2  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources  Service 

11.2  Provided  by  Transmission  Customer 
11.2.1    (To  be  filled  in  if  applicable) 
11.2.2 

11.3  Provided  by 

11.3.1     (To  be  filled  in  if  applicable) 
11.3.2 


8.2    System  Impact  and/or  Facilities  Study 
Charge(s): 


8.3  Direct  Assignment  Facilities  Charge: 

8.4  Ancillary  Services  Charges; 


8.5  Redispatch  Charges; 

To  be  filled  in  if  applicable. 

8.6  Network  Upgrade  Charges: 
To  be  filled  in  if  applicable. 

9.0    Power  Factor:  The  Transmission 

Customer  will  be  required  to  maintain  a 

power  factor  between -percent  lagging 

and -percent  leading  for  all  deliveries 

of  capacity  and  energy  to  and  from  the 
Transmission  Provider's  Transmission 
System. 

10.0    Transmission  Losses: 
10.1     Loss  Factors: 

10.1.1  If,  based  on  operating  experience 
and  technical  studies,  the  Transmission 
Provider  determines  that  any  of  the 
transmission  loss  factors  on  the 
Transmission  Provider's  Transmission 
System  differs  from  the  loss  factors  set 
forth  in  this  Service  Agreement,  the 
Transmission  Provider  will  notify  the 
Transmission  Customer  of  the  revised 
loss  factor(s)  pursuant  to  Section  1.0  of 
this  Service  Agreement. 

10.1.2  Transmission  Provider 
Transmission  Loss  Factor:  Transmission 
Provider  transmission  losses  shall 

"  initially  be %  and  shall  be  assessed  on 

the  power  scheduled  and  transmitted  to 


12.0    Net  Billing  and  Bill  Crediting  Option: 
The  Parties  have  agreed  to  implement 
[Net  Billing,  Bill  Crediting,  or  both!  as 
set  forth  in  Attachment  J. 

13.0    Charges  for  Servicet  Charges  for  Firm 
Point-to-Point  Transmission  Service  and 
associated  Ancillary  Services  shall  be 
calculated  in  accordance  with  (Rate 
Schedules]  attached  hereto  and  made  a 
part  of  this  Service  Agreement.  The  rates 
or  rate  methodology  used  to  calculate  the 
charges  for  service  under  that  schedule 
were  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations  and  policies.  (This  section 
will  be  included  as  appropriate  at  the 
Transmission  Provider's  discretion) 

14.0    Independent  System  Operator:  The 
Parties  understand  that  the  Transmission 
Provider  may  join  an  independent 
system  operator  under  Commission 
jurisdiction.  In  the  event  the 
Transmission  Provider  either  joins  or  is 
required  to  conform  to  protocols  of  the 
independent  system  operator,  the  Parties 
agree  that  the  Transmission  Provider 
either  may  (1)  may  make  any  changes 
necessary  to  conform  to  the  terms  and 
conditions  required  by  Commission 
approval  of  the  independent  system 
operator,  or  (2)  terminate  this  Service 
Agreement  by  providing  a  one-year 
written  notice  to  the  Transmission 
Customer. 

Attachment  B 

Form  of  Service  Agreement  for  Non- 
Firm  Point-To-Point  Transmission 
Service 

1.0    This  Service  Agreement,  dated  as 

of ,  is  entered  into,  by  and  between 

the  (Region)  of  Western  Area  Power 
Administration  (Transmission  Provider), 

and (Transmission  Customer).  The 

Transmission  Provider  may  revise  charges  or 
losses  for  Non-Firm  Point-to-Point 
Transmission  Service  provided  under  this 
Service  Agreement  pursuant  to  applicable 
Federal  laws,  regulations  and  policies  upon 
written  notice  to  the  Transmission  Customer. 

2.0    The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
be  a  Transmission  Customer  under  Part  II  of 
the  Tariff  and  has  filed  a  Completed 
Application  for  Non-Firm  Point-To-Point 
Transmission  Service  in  accordance  with 
Section  18.2  of  the  Tariff. 

3.0    Service  under  this  Service  Agreement 
shall  be  provided  by  the  Transmission 
Provider  upon  request  by  an  authorized 
representative  of  the  Transmission  Customer. 


Transmissii 
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For  purposes  of  t]ji(s  Service  Agreement,  the 
Transmission  PrciMider's  Transmission 
System  consists  o^the  facilities  of  the 
(Region)  as  descriji^d  in  Attachment  K. 

4.0    The  Transt^ission  Customer  agrees  to 
supply  informatidi^  the  Transmission 
Provider  deems  reasonably  necessary  in 
accordance  with  Ck)od  Utility  Practice  in 
order  for  it  to  provide  the  requested  service. 

5.0    The  Transmission  Provider  agrees  to 
provide  and  the  Transmission  Customer 
agrees  to  take  and  pay  for  Non-Firm  Point- 
To-Point  Transmission  Service  in  accordance 
writh  the  provisions  of  Part  II  of  the  Tariff, 
and  this  Service  Agreement. 

6.0    Any  notic^  pr  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  thb  representative  of  the 
other  Party  as  indicated  below. 
Transmission  Proi^der: 


Transmission  Cush)mer 


7.0    The  Tariff  fk  presently  constituted  or 
as  it  may  be  revism  or  superseded  is 
incorporated  herem  and  made  a  part  hereof. 

8.0  Power  Factdr  The  Transmission 
Customer  will  be  required  to  maintain  a 
power  factor  between  _-percent  lagging  and 

-percent  leading!  for  all  deliveries  of 

capacity  and  energy  to  and  from  the 
Transmission  ProJiider's  Transmission 
System.  J  ■ 

9.0  Transmissidp  Losses: 

9.1  LossFacto^: 

9.1.1  If,  based  ^  operating  experience 
and  technical  studies,  the  Transmission 
Provider  determines  that  any  of  the 
transmission  Iobs  Actors  on  the 
Transmission  Provider's  Transmission 
System  differs;  from  the  loss  factors  set 
forth  in  this  Se^ice  Agreement,  the 
Transmission  ftovider  will  notify  the 
Transmission  Customer  of  the  revised 
loss  fector(s)  pursuant  to  Section  1.0  of 
this  Service  Agieement. 

9.1.2  Transmission  Provider 
Transmission  Loss  Factor:  Transmission 
Provider  transmission  losses  shall 
initially  be        ,    %  and  shall  be 
assessed  on  thejpower  scheduled  and 
transmitted  to  ^|  point  of  delivery  on  the 
Transmission  Provider's  Transmission 
System.  ! 

10.0  AncilIary,S^rvices 

10.1  Provided  l)]f  Transmission  Provider 

10.1.1  Scheduliiig,  System  Control,  and 
Dispatch  Service 

10.1.2  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources  Service 

10.2  Provided  by  Transmission  Customer 


10.2.1 

10.2.2 

10.3    Provided 

10.3.1    Tobefil 

10.3.2 

11.0    NetBillin 


To  be  fil  ^  in  if  appropriate 


[  in  if  appropriate 

ngj  Ifnd  Bill  Crediting 
Option:  The  Parties  have  agreed  to 
implement  (Net  Billing,  Bill  Crediting,  or 
boUi)  as  set  forth  in  Attachment  J. 

1 2.0    Charges forService: Charges  for 
Non-Firm  Point-to- '  lint  Transmission 


Service  and  associated  Ancillary  Services 
shall  be  calculated  in  accordance  with  (Rate 
Schedules]  attached  hereto  and  made  a  part 
of  this  Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the  charges  for 
service  under  that  schedule  were 
promulgated  and  may  be  modified  pursuant 
to  applicable  Federal  laws,  regulations  and 
policies.  (This  section  will  be  included  as 
appropriate  at  the  Transmission  Provider's 
discretion.] 

13.0    independent  System  Operator:  The 
Parties  understand  that  the  Transmission 
Provider  may  join  an  independent  system 
operator  under  Commission  jurisdiction.  In 
the  event  the  Transmission  Provider  either 
joins  or  is  required  to  conform  to  protocols 
of  the  independent  system  operator,  the 
Parties  agree  that  the  Transmission  Provider 
either  may  (1)  may  make  any  changes 
necessary  to  conform  to  the  terms  and 
conditions  required  by  Commission  approval 
of  the  independent  system  operator,  or  (2) 
terminate  this  Service  Agreement  by 
providing  a  one-year  written  notice  to  the 
Transmission  Customer. 

In  Witness'  Whereof,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 
WESTERN  AREA  POWER 
ADMINISTRATION 

By: 

Title: 

Address:    


Date:  ^___ 

(TRANSMISSION  CUSTOMER) 

By: 

Title: 

Address: 

Date:  .^ 


Attachment  C 

Methodology  To  Assess  Available 
Transmission  Capability 

The  Transmission  Provider  will  compute 
the  transmission  transfer  capability  available 
on  a  point-to-point  basis  from  the  Delivering 
Party  to  the  Receiving  Party  using  Good 
Utility  Practice  and  the  engineering  and 
operating  principles,  standards,  guidelines 
and  criteria  of  the  Transmission  Provider,  the 
applicable  Regional  Reliability  Council,  any 
entity  of  which  the  Transmission  Provider  is 
a  member  and  is  approved  by  the 
Commission  to  promulgate  or  apply  regional 
or  national  reliability  planning  standards 
(such  as  a  regional  transmission  group,  RTG), 
or  any  similar  organization  that  may  exist  in 
the  futvire  of  which  the  Transmission 
Provider  is  then  a  member.  Principal  items 
used  to  determine  maximum  transmission 
transfer  capability  available  shall  include 
reliability,  transmission  element  loading, 
system  contingency  p>erformance,  voltage 
levels,  and  stability.  In  determining  Available 
Transmission  Capability,  the  Transmission 
Provider  will  reserve  sufficient  transmission 
capability  to  meet  its  current  and  forecasted 
power  service  obligations,  current  and 
forecasted  Network  Customer  loads,  and 
existing  transmission  service  obligations. 


Attachment  D 

Methodology  for  Completing  a  System 
Impact  Study 

The  Transmission  Provider  will  assess  the 
capability  of  the  Transmission  System  to 
provide  the  service  requested  using  the 
criteria  and  process  for  this  assessment  as 
detailed  in  Sections  4  and  5  of  the 
Transmission  Provider's  annual  FERC  Form 
715  submittal  in  those  instances  where  the 
Transmission  Provider  is  a  member  of  the 
Western  Systems  Coordinating  Council. 
(CRSP,  DSW,  RMR,  and  SNR)  The 
Transmission  Provider  will  use  the  Mid- 
Continent  Area  Power  Pool  (MAPP)  System 
bnpact  Study  Methodology  when  the 
Transmission  Provider  is  a  member  of  MAPP. 
(UGPR) 

Attachment  E 

Index  of  Point-To-Point  Tmnsmission 
Senrice  Customers 


Customer 


Date  of  service 
agreement 


Attachment  F 

Service  Agreement  for  Network 
Integration  Transmission  Service 

1.0    This  Service  Agreement,  dated  as  of 
,  is  entered  into,  by  and  between  the 


(Region)  of  Western  Area  Power 
Administration  (Transmission  Provider),  and 
(Transmission  Customer). 

2.0    The  Transmission  Customer  has  been 
determined  by  the  Transmission  Provider  to 
have  a  Completed  Application  for  Network 
Integration  Transmission  Service  under  the 
Tariff. 

3.0    Service  under  this  Service  Agreement 

shall  conunence  on  the  later  of  (1) , 

or  (2)  the  date  on  which  construction  of  any 
Direct  Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  such  other 
date  as  is  mutually  agreed  upon.  Service 
under  this  Service  Agreement  shall  terminate 
on      .. 

4.0    The  Transmission  Provider  agrees  to 
provide  and  the  Transmission  Customer 
agrees  to  take  and  pay  for  Network 
Integration  Transmission  Service  in 
accordance  with  the  provisions  of  Part  III  of 
the  Tariff,  and  this  Service  Agreement. 

5.0    Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below. 
Transmission  Provider: 


Tmnsmission  Customer: 


6.0    The  Tariff  and  the  "Specifications  for 
Network  Integration  Transmission  Service" 
as  presently  constituted  or  as  they  may  be 
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revised  or  superseded  are  incorporated 
herein  and  made  a  part  hereof. 

IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 
WESTERN  AREA  POWER 
ADMINISTRATION 

By:  

Title:  

Address:    


By:  

Title:  _ 
Address: 


Date: 

(TRANSMISSION  CUSTOMER)         ^ 


Date: 

Specifications  for  Network  Integration 
Transmission  Service 

For  purposes  of  this  Service  Agreement, 
the  Transmission  Provider's  Transmission 
System  consists  of  the  facilities  of  the 
(Region)  as  described  in  Attachment  K. 

1 .0    The  Transmission  Provider  will 
provide  Network  Integration  Transmission 


Service  over  the  Transmission  Provider's 
Transmission  System  for  the  delivery  of 
capacity  and  energy  from  the  Network 
Customer's  designated  Network  Resources  to 
the  Network  Customer's  designated  Network 
Load.  The  Transmission  Provider  will  also 
provide  non-firm  transmission  service  from 
non-designated  Network  Resources  under  the 
terms  of  this  Service  Agreement.  The  loss 
factors  associated  with  this  Network 
Integration  Transmission  Service  are  set  forth 
below.  Such  losses  shall  be  applied  and 
accounted  for  as  set  forth  in  Section  4. 
2.0    Designated  Network  Resources: 


Designated  network  resources  &  estimated 

maximum 

resource  (MW) 

Point  of  receipt 

Delivering  party  and  voltage 

3.0    Designated  Network  Loads: 

■ 

Designated  network  load  &  estimated  maxi- 
mum resource  (MW) 

Point  of  delivery 

Voltage 

4.0  Transmission  Losses: 

4.1  Loss  Factors: 

4.1.1  If,  based  on  operating  experience 
and  technical  studies,  the  Transmission 
Provider  determines  that  any  of  the 
transmission  loss  factors  on  the  Transmission 
Provider's  Transmission  System  differs  from 
the  loss  factors  set  forth  in  this  Service 
Agreement,  the  Transmission  Provider  will 
notify  the  Transmission  Customer  of  the 
revised  loss  factor(s)  pursuant  to  Section  1.0 
of  this  Service  Agreement. 

4.1.2  Transmission  Provider 
Transmission  Loss  Factor:  For  deliveries  to 
the  Network  Customer  Network  Load, 
T"ransmission  Provider  transmission  losses 
shall  initially  be  _%  and  shall  be  assessed 
on  the  power  scheduled  and  transmitted  to 
a  point  of  delivery  on  the  Transmission 
Provider's  Transmission  System. 

4.2  Transmission  losses  may  be  revised 
by  written  notice  from  the  Transmission 
Provider  to  the  Transmission  Customer. 

5.0  The  Network  Customer's  transmission 
facilities  that  are  integrated  with  the 
Transmission  Provider's  Transmission 

System  will  receive credit.  These 

facilities  include  the  following: 

5.1    

5.2    

6.0    Names  of  any  intervening  systems 
with  whom  the  Network  Customer  has 
arranged  for  transmission  service  to  the 


Transmission  Provider's  Transmission 
System. 

6.1    

6.2    

7.0    Power  Factor:  The  Transmission 
Customer  will  be  required  to  maintain  a 

power  factor  between -percent  lagging 

and -percent  leading  for  all  deliveries  of 

capacity  and  energy  to  and  from  the 
Transmission  Provider's  Transmission 
System. 

8.0  Ancillary  Services 

8.1  Provided  by  Transmission  Provider 

8.1.1  Scheduling,  System  Control,  and 
Dispatch  Service 

8.1.2  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources  Service 

8.2  Provided  by  Transmission  Customer 
8.2.1    (To  be  filled  in  if  appropriate) 
8.2.2 

8.3  Provided  by 

8.3.1    (To  be  filled  in  if  appropriate) 

8.3.2 

9.0    Net  Billing  and  Bill  Crediting  Option: 
The  Parties  have  agreed  to  implement  (Net 
Billing,  Bill  Crediting,  or  both]  as  set  forth  in 
Attachment  J. 

10.0    Charges  for  Service:  Charges  for 
associated  Ancillary  Services  shall  be 
calculated  in  accordance  with  (Rate 
Schedule)  attached  hereto  and  made  a  part  of 
this  Service  Agreement.  The  rates  or  rate 
methodology  used  to  calculate  the  charges  for 
service  under  that  schedule  were 


promulgated  and  may  be  modified  pursuant 
to  applicable  Federal  laws,  regulations  and 
policies.  [This  section  will  be  included  as 
appropriate  at  the  Transmission  Provider's 
discretion] 

11.0    Independent  System  Operator:  The 
Parties  understand  that  the  Transmission 
Provider  may  join  an  independent  system 
operator  under  Commission  jurisdiction.  In 
the  event  the  Transmission  Provider  either 
joins  or  is  required  to  conform  to  protocols 
of  the  independent  system  operator,  the 
Parties  agree  that  the  Transmission  Provider 
either  (1)  may  make  any  changes  necessary 
to  conform  to  the  terras  and  conditions 
required  by  Commission  approval  of  the 
independent  system  operator,  or  (2) 
terminate  this  Service  Agreement  by 
providing  a  one-year  written  notice  to  the 
Transmission  Customer. 

Attachment  G 

Network  Operating  Agreement 

To  be  filed  by  the  Transmission  Provider 
at  such  time  as  the  Transmission  Provider 
has  negotiated  or  offered  a  Network 
Integration  Transmission  Service  Agreement. 
The  terms  and  conditions  under  which  the 
Network  Customer  will  be  required  to 
operate  its  facilities  and  the  technical  and 
operational  matters  associated  with  the 
implementation  of  Network  Integration 
Transmission  Service  and  this  Service 
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Agreement  will  be  specified  in  a  separate 
Network  Operating  Agreement. 

The  Network  Operating  Agreement  will 
include  provisioii^  addressing  the  following: 
Authorized  Representatives  of  the  Parties 
Network  Operatiai  Committee 
Load  FoUowiog    f 
System  ProtectioBJ 
•Redispatch  to  M^iage  Transmission 

Constraints  J  [ 
Maintenance  of  Fp^ilities 
Load  Shedding 

Operation  Impacts  , 

Service  Condition* 
Data.  Information  kad  Reports 
Metering 
Communications 

Sjrstem  Regulatio  i  and  Operating  Reserves 
Assignment 
Notices 

Accounting  for  Tilansmission  Losses    .  • 
(Alternative  language  to  be  used  only  by 
UGPR)  Network  Integration 

Transmission  provided  by  the 
Transmission  Provider  will  be  subject  to  all 
operating  and  scheduling  procedures  and 
protocols  of  the  Mid-Continent  Area  Power 
Pool  (MAPP)  as  stated  in  the  MAPP  Restated 
Agreement  and  the  MAPP  Operating 
Handbook  as  existing  and  a$  may  be 
amended,  superseded  or  replaced.  The 
Transmission  Prov  der  will,  therefore,  not 
enter  into  a  separdtle  Network  Operating 
Agreement  with  e^|:h  Network  Customer. 

Attachment  H 

Annual  Transmtision  Revenue- 
Requirement  for  Network  Integration 
Transmission  S<  'tvice 

1.0    The  Annut  1  Transmission  Revenue 
Requirement  for  pu^oses  of  the  Network 
Integration  Transroission  Service  is  to  be  set 
forth  in  a  separate  Rate  Schedule. 

2.0    The  amount  in  1  shall  be  effective 
until  amended  by  the  Transmission  Provider 
or  modified  by  the  Commission  pursuant  to 
applicable  Federal  laws,  regulations  and 
policies,  and  may  be  revised  upon  written 
notice  to  the  Tran^ission  Customer. 


Attachment  I 

Index  ofNetwori : 


Customer 


Integration  Customers 


Date  of  service 
agreement 


Attachment!  - 

Provisions  Specij^  to  the  Transmission 
Provider 

1.0    Change  of  Rat  as 

Rates  applicable  Kinder  the  Service 
Agreements  shall  be  subject  to  change  by 
Western  in  accordance  with  appropriate  rate 
adjustment  procedures.  If  at  any  time  the 
United  States  promulgates  a  rate  changing  a 
rate  then  in  effect  iplder  a  Service 
Agreement,  it  will  promptly  notify  the 
Transmission  CustiiOier  thereof  Rates  shall 


become  effective  as  to  the  Service 
Agreements  as  of  the  effective  date  of  such 
rate.  The  Transmission  Customer,  by  written 
notice  to  the  Transmission  Provider  within 
ninety  (90)  days  after  the  effective  date  of  a 
rate  change,  may  elect  to  terminate  the 
service  billed  by  the  Transmission  Provider 
under  the  new  rate.  Said  termination  shall  be 
effective  on  the  last  day  of  the  billing  period 
requested  by  the  Transmission  Customer  not 
later  than  two  (2)  years  after  the  effective  date 
of  the  new  rate.  Service  provided  by  the 
Transmission  Provider  shall  be  paid  for  at  the 
new  rate  regardless  of  whether  toe 
Transmission  Customer  exercises  the  option 
to  terminate  service. 

2.0    Contingent  Upon  Appropriations 
Where  activities  provided  for  in  the 
Service  Agreement  extend  beyond  the 
current  fiscal  year,  continued  expenditures 
by  the  Transmission  Provider  are  contingent 
upon  Congress  making  necessary 
appropriations  required  for  the  continued 
performance  of  the  Transmission  Provider's 
obligations  under  the  Service  Agreement.  In 
the  event  that  such  appropriation  by 
Congress  is  not  made,  the  Transmission 
Customer  hereby  releases  the  Transmission 
Provider  from  its  obligations  under  the 
Service  Agreement  and  from  all  liability  due 
to  the  failure  of  Congress  to  make  such 
appropriation. 

3.0    Covenant  Against  Contingent  Fees 

The  Transmission  Customer  warrants  that 
no  person  or  selling  agency  has  been 
employed  or  retained  to  solicit  or  secure  the 
Service  Agreement  upon  a  contract  or 
understanding  for  a  commission,  percentage, 
brokerage,  or  contingent  fee,  excepting  bona 
fide  employees  or  bona  fide  established 
commercial  or  selling  agencies  maintained  by 
the  Transmission  Customer  for  the  purpose 
of  securing  business.  For  breach  or  violation 
of  this  warranty,  the  Transmission  Provider 
shall  have  the  right  to  annul  the  Service 
Agreement  without  liability  or  in  its 
discretion  to  deduct  from  the  Service 
Agreement  price  or  consideration  the  full 
amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 

4.0    Contract  Work  Hours  and  Safety 
Standards 

The  Service  Agreement,  to  the  extent  that 
it  is  of  a  character  specified  in  Section  103 
of  the  Contract  Work  Hours  and  Safety 
Standards  Act(Act),  40  U.S.C.  329  (1986),  is 
subject  to  the  provisions  of  the  Act,  40  U.S.C. 
327-333  (1986).  and  to  regulations 
promulgated  by  the  Secretary  of  Labor 
pursuant  to  the  Act. 

5.0    Equal  Opportunity  Employment 
Practices 

Section  202  of  Executive  Order  No.  11246. 
43  FR  46501  (1978),  which  provides,  among 
other  things,  that  the  Transmission  Customer 
will  not  discriminate  against  any  employee 
or  applicant  for  employment  because  of  race, 
color,  religion,  sex,  or  national  origin,  is 
incorporated  by  reference  in  the  Service 
Agreement. 

6.0    Use  of  Convict  Labor 

The  Transmission  Customer  agrees  not  to 
employ  any  person  undergoing  sentence  of 


imprisonment  in  performing  the  Service 
Ag^ment  except  as  provided  by  18  U.S.C 
4082(c)(2)  and  Executive  Order  11755, 
December  29, 1973. 

7.0    Entire  Agreement 

The  Service  Agreements,  including  the 
Tariff,  together  with  the  specifications  under 
such  Service  Agreement  and  any  completed 
scheduling  forms  shall  constitute  the  entire 
understanding  between  the  Transmission 
Provider  and  the  Transmission  Customer 
with  respect  to  Transmission  Service 
thereunder. 

8.0    Power  Supply  Obligations 

The  Transmission  Provider  shall  not  be 
obligated  to  supply  capacity  and  energy  from 
its  own  sources  or  from  its  purchases  from 
other  neighboring  systems  during 
Interruptions  or  Curtailments  in  the  delivery 
by  the  Transmission  Provider  or  delivery  to 
the  Transmission  Provider  by  the  Delivering 
Party  of  capacity  and  energy  for 
Transmission  Service  hereunder,  and  nothing 
in  the  Service  Agreement  or  in  the 
Transmission  Customer's  agreements  with 
others  shall  have  the  effect  of  making,  nor 
shall  anything  in  the  Service  Agreement  or 
said  agreements  with  others  be  construed  to 
require  the  Transmission  Provider  to  take  any 
action  which  would  make  the  Transmission 
Provider,  directly  or  indirectly,  a  source  of 
power  supply  to  the  Transmission  Customer, 
to  any  Delivering  Party  or  Receiving  Party,  or 
to  any  ultimate  recipient  other  than  through 
the  provision  of  Operating  Reserve  Service. 
9.0    Federal  Law 

Performance  under  the  Tariff  and  Service 
Agreement  shall  be  governed  by  applicable 
Federal  law. 

10.0    Continuing  Obligations 

The  applicable  provisions  of  the  Service 
Agreement  will  continue  in  effect  after 
termination  of  the  Service  Agreement  to  the 
extent  necessary  to  provide  for  final  billing, 
billing  adjustments  and  payments,  and  with 
respect  to  liability  and  indemnification  from 
acts  or  events  that  occurred  while  this 
Service  Agreement  was  in  effect. 

11.0    Net  Billing 

As  mutually  agreed  in  the  Service 
Agreement,  payments  due  the  Transmission 
Provider  by  a  Transmission  Customer  may  be 
offset  against  payments  due  the  Transmission 
Customer  by  the  Transmission  Provider  for 
the  use  of  transmission  facilities,  operation 
and  maintenance  of  electric  facilities,  and 
other  services.  For  services  included  in  net 
billing  procedures,  payments  due  one  Party 
in  any  month  shall  be  offset  against  payments 
due  the  other  Party  in  such  month,  and  the 
resulting  net  balance  shall  be  paid  to  the 
Party  in  whose  favor  such  balance  exists.  The 
Parties  shall  exchange  such  reports  and 
information  that  either  Party  requires  for 
billing  purposes.  Net  billing  shall  not  be  used 
for  |ny  amounts  due  which  are  in  dispute. 
12.0    Bill  Crediting 

-As  mutually  agreed  in  the  Service 
Agreement,  payments  due  the  Transmission 
Provider  by  a  Transmission  Customer  shall 
be  paid  by  a  Transmission  Customer  to  a 
third  party  when  so  directed  by  the 
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Transmission  Provider.  Any  third  party 
designated  to  receive  payment  in  lieu  of  the 
Transmission  Provider,  and  the  amount  to  be 
paid  to  that  party,  will  be  so  identified  in 
writing  to  a  Transmission  Customer  with  the 
monthly  power  bill.  The  payment  to  the  third 
party  shall  be  due  and  payable  by  the 
[>ayment  due  date  specified  on  the 
Transmission  Provider's  bill.  When  remitting 
payment  to  a  designated  third  party,  a 
Transmission  Customer  shall  indicate  that 
such  payment  is  being  made  on  behalf  of  the 
Transmission  Provider.  The  Transmission 
Provider  shall  credit  a  Transmission 
Customer  for  the  amount  paid  as  if  payment 
had  been  made  directly  to  the  Transmission 
Provider.  All  other  payment  provisions  shall 
remain  in  full  force  and  effect. 

Attachment  K 

Authorities  and  Obligations 

Western  Area  Power  Administration 
(Western)  was  established  on  December  21, 
1977,  pursuant  to  Section  302  of  the 
Department  of  Energy  (DOE)  Organization 
Act,  Public  Law  95-91,  dated  August  4, 1977. 
By  law,  the  Bureau  of  Reclamation  provides 
Federal  power  resources  to  its  project  use 
customers.  By  law,  Western  markets  Federal 
power  resources  to  its  electric  service 
customers.  Western's  transmission  system 
was  built  primarily  to  enable  the  delivery  of 
Federal  power  to  satisfy  these  contractual 
obligations. 

Western  is  not  a  public  utility  under 
Sections  205  and  206  of  the  Federal  Power 
Act  and  is  not  specifically  subject  to  the 
requirements  of  the  Federal  Energy 
Regulatory  Commission's  (FERC  or 
Commission)  Final  Orders  No.  888  and  888- 
A.  Western  is  a  transmitting  utility  subject  to 
Section  211  of  the  Federal  Power  Act  as 
amended  by  the  Energy  Policy  Act  of  1992. 
The  Oe[>artment  of  Energy  has  issued  a 
Power  Marketing  Administration  Open 
Access  Transmission  Policy  that  supports  the 
intent  of  the  FERC  Notice  of  Proposed 
Rulemaking  for  Open  Access  Transmission. 

Use  of  transmission  facilities  that  Western 
owns,  operates,  or  to  which  it  has  contract 
rights  for  delivery  of  Federal  long-term  firm 
capacity  and  energy  to  project  use  and 
electric  service  customers  is  a  Western 
responsibility  under  the  terms  and 
conditions  of  marketing  criteria  and  electric 
service  contracts  implementing  statutory 
obligations  to  market  Federal  power.  This  is 
complementary  with  the  provisions  of  the 
Tariff.  Transmission  service  provided  by 
Western  under  the  Tariff  is  solely  for  the  use 
of  available  transmission  capability  in  excess 
of  the  capability  Western  requires  for  the 
delivery  of  long-term  firm  capacity  and 
energy  to  project  use  and  electric  service 
customers  of  the  Federal  government. 
Western  will  offer  to  provide  others 
transmission  service  equivalent  to  the  service 
Western  provides  itself. 

Western's  Regional  Offices  reserved 
transmission  capacity  shall,  therefore, 
include  capacity  sufficient  to  deliver  Federal 
power  resources  to  customers  of  the  Federal 
government.  Nothing  in  this  Tariff  shall  alter, 
amend  or  abridge  the  statutory  or  contractual 
obligations  of  Western  to  market  and  deliver 


Federal  power  resources  and  to  repay  the 
Federal  investment  in  such  projects.  The 
Tariff  provides  for  transmission,  including 
each  Regional  Office's  use  of  those  facilities 
for  third  party  sales,  on  the  unused  capability 
of  transmission  facilities  luder  the 
jurisdiction  or  control  of  each  of  Western's 
Regional  Offices  not  required  for  the  delivery 
of  long  term  firm  capacity  and  energy  to 
customers  of  the  Federal  government  in  a 
manner  consistent  with  the  spirit  and  intent 
of  FERC  Order  Nos.  888  and  888-A. 

Western  has  prepared  this  Tariff  and 
service  agreements  to  provide  transmission 
service  comparable  to  that  required  of  public 
utilities  by  FERC  Order  Nos.  888  and  888- 
A,  and  to  implement  those  Orders  consistent 
with  the  DOE  Policy.  An  entity  desiring 
transmission  service  from  Western  must 
comply  with  the  application  procedures 
outlined  herein.  The  review  and  approval 
requirements  detailed  herein  will  apply  to  all 
requesting  parties.  Western  will  perform  the 
necessary  studies  or  assessments  for 
evaluating  requests  for  transmission  service 
as  set  forth  in  the  Tariff.  Any  facility 
construction  or  interconnection  necessary  to 
provide  transmission  service  will  be  subject 
to  Western's  General  Requirements  for 
Interconnection  which  are  available  upon 
request. 

Western  will  provide  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service  and 
Network  Integration  Transmission  Service 
under  this  Tariff.  The  specific  terms  and 
conditions  for  providing  transmission  service 
to  a  customer  will  be  included  in  a  Service 
Agreement.  Operating  Procedures.  Available 
Transmission  Capability  (ATC),  and  System 
Impact  Methodology  are  defined  in  the 
Attachments.  Western's  rates  are  develoi>ed 
under  separate  public  processes  pursuant  to 
applicable  Federal  law  and  regulations. 
Therefore,  rates  and  charges  for  specific 
serf^ices  will  be  set  forth  in  the  appropriate 
Regional  rates  schedules  attached  to  each 
Service  Agreement. 

Western  has  marketed  the  maximum 
practical  amount  of  power  from  each  of  its 
projects,  leaving  little  or  no  flexibility  for 
provision  of  additional  power  services. 
Changes  in  water  conditions  frequently  affect 
the  ability  of  hydroelectric  projects  to  meet 
obligations  on  a  short  term  basis.  The  unique 
characteristics  of  the  hydro  resource. 
Western's  marketing  plans  and  the 
limitations  of  the  resource  due  to  changing 
water  conditions  limit  Western's  ability  to 
provide  generation-related  services  including 
ancillary  services  and  redispatching  using 
Federal  hydro  resources. 

Western  operates  in  15  Central  and 
Western  States  encompassing  a  geographic 
area  of  3.38  million-square-kilometers  (1.3 
million-square-miles).  Western  has  four 
Customer  Service  Regional  Offices  and  the 
Colorado  River  Storage  Project  Customer 
Service  Center,  each  referred  to  in  the  Tariff 
as  Regional  Office.  The  addresses  for 
submitting  applications  to  Western's 
Regional  Offices  are  as  follows:  Colorado 
River  Storage  Project,  CRSP  Manager,  P.O. 
Box  11606,  Salt  Lake  City,  UT,  84147-0606. 
telephone  number  (801)  524-6372;  Desert 
Southwest  Region,  Power  Marketing 
Manager,  P.O.  Box  6457,  Phoenix,  AZ, 


95005-6457,  telephone  number  (602)  352- 
2789;  Rocky  Mountain  Region,  Power 
Marketing  Manager,  P.O.  Box  3700, 
Loveland.  CO,  80539-3003,  telephone 
number  (970)  490-7370;  Sierra  Nevada 
Region,  Power  Marketing  Manager,  114 
Parkshore  Drive,  Folsom,  CA,  95630-4710, 
telephone  number  (916)  353-4421;  Upper 
Great  Plains  Region,  Power  Marketing 
Manager,  P.O.  Box  35800,  Billings,  MT, 
59107-5800,  telephone  number  (406)  247- 
7394. 

Colorado  River  Storage  Project  Customer 
Service  Center 

The  Colorado  River  Storage  Project 
Customer  Service  Center  (CRSP  CSC),  located 
in  Salt  Lake  City.  Utah,  markets  power  &x>m 
three  Federal  multipurpose  water 
development  projects;  the  Colorado  River 
Storage  Project  (CRSP),  the  CoUbran  Project, 
and  the  Rio  Grande  Project,  collectively 
called  the  Integrated  Projects.  The 
hydroelectric  bcilities  associated  with  these 
projects  include:  Flaming  Gorge  and 
Fontenelle  powerplants  on  the  Green  River, 
Blue  Mesa,  Morrow  Point,  and  Crystal 
powerplants  on  the  Gunnison  River,  Upper 
and  Lower  Molina  powerplants  of  the 
CoUbran  Project  in  Western  Colorado:  the 
laigest  of  the  CRSP  fecilities.  Glen  Canyon 
power  plant  on  the  Colorado  River;  and 
Elephant  Butte  power  plant,  part  of  the  Rio 
Grande  Project  on  the  Rio  Grande  River  in 
South  Central  New  Mexico.  The  CRSP 
transmission  system  consists  of  high-voltage 
transmission  lines  and  attendant  fecilities 
extending  bom  Arizona,  into  New  Mexico, 
through  Colorado,  and  into  portions  of  Utah 
and  Wyoming.  The  CRSP  CSC  uses  the  CRSP 
transmission  system  to  meet  its  commitments 
to  its  federal  customers,  point-to-point 
transmission  customers,  and  exchange  power 
contractors.  The  CRSP  CSC  must,  therefore, 
reserve  sufficient  transmission  capacity  to 
meet  these  long-term  obligations.  The  CRSP 
CSC  also  needs  to  reserve  capacity  in  its 
transmission  system  to  enable  it  to  deliver 
power  produced  by  the  Integrated  Projects 
hydroelectric  powerplants  during  periods 
when  flood  control  water  releases  produce 
greater  than  normal  generation  levels. 

The  CRSP  CSC  office,  located  in  Salt  Uke 
City,  is  a  member  of  the  Western  Regional 
Transmission  Group  and  Southwest  Regional 
Transmission  Group  and  operates  within  the 
Western  Systems  Coordinating  Council 
(WSCC). 

The  CRSP  CSC  does  not  operate  a  control 
area  and  as  such  may  be  unable  to  provide 
some  or  all  of  the  services  under  the  Tariff, 
from  its  Integrated  Projects  hydroelectric 
resources,  including,  but  not  limited  to, 
ancillary  services  and  Network  Integration 
Transmission  Service. 

The  CRSP  CSC  application  processing  fee 
will  be  Si, 600. 

Desert  Southwest  Region 

The  Desert  Southwest  Region  (DSR) 
manages  transmission  facilities  in  the  states 
of  Arizona,  California,  and  Nevada.  The  DSR 
transmission  facilities  are  interconnected 
with  transmission  facilities  of  several  non- 
Federal  entities.  DSR  is  a  member  of  the 
Southwest  Regional  Transmission  Group  and 
the  Western  Regional  Transmission  Group 
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and  its  system  is  operated  in  the  WSCX:.  For 
the  purpose  of  implementing  this  Tariff  the 
transmission  facilijies  of  the  Parker-Davis 
Projects  and  the  Padific  Northwest-Pacific 
Southwest  Intertie  Project  will  be  utilized. 
DSR  manages  a  control  area  operations  center 
through  its  Desert  Southwest  Regional  Office 
located  in  Phoenix,  Arizona. 

The  DSR  application  processing  fee  will  be 
$1,700. 

Rocky  Mountain  R  !|ion 

The  Rocky  Mour  tpin  Region  (RMR) 
manages  transmission  facilities  in  the  states 
of  Colorado.  Wyoming,  Nebraska,  and  Kansas 
which  were  constnicted  for  the  primary 
purpose  of  marketing  power  fixMn  the  Pick- 
Sloan  Missouri  Basih  Program — Western 
Division.  The  RMR  office  and  control  area 
operations  center  i*  located  in  Loveland, 
Colorado.  The  RMR  Ss  a  member  of  the 
Western  Regional  itilansmission  Group  and 
its  system  is  operatiedin  the  Western  Systrans 
Coordinating  Council. 

For  RMR.  the  rates  for  Point-to-Point  and 
Network  Integration  Transmission  Service 
charged  pursuant  to  the  Tariff  will  be 
calculated  using  tht  costs  of  the  transmission 
facilities  of  the  Pick-isloan  Missouri  Basin 
Program— Western  Division.  The  rates  for  the 
ancillary  services  wjijll  be  calculated  using  the 
costs  of  the  generation  facilities  of  the  Pick- 
Sloan  Missouri  BasiA  Program — Western 
Division  and  the  Frv^ngpan— Arkansas 
Project. 

The  RMR  application  processing  fee  will 
be  $1,600. 

Sierra  Nevada  Regit  ■ 

The  Sierra  Nevada! Customer  Service  - 
Region  (SNR).  locat^  in  Foisom,  CaUfomia, 
manages  the  Centra  Valley  Project  (CVP) 
transmission  facilities  in  the  state  of 
California.  These  facilities  were  constnicted 
for  the  primary  purrose  of  marketing  power 
resources  from  the  tyP.  SNR  also  has 
ownership  rights  toiQapacity  in  two  multi- 
party transmission  ^^stems,  the  Pacific 
Northwest-Pacific  Southwest  Intertie  Project 
(Pacific  AC  Intertie),  and  the  California- 
Oregon  Transmission  Project  (COTP). 
Congress  authorized  SNR's  participation  in 
the  Pacific  AC  Intertie  for  the  purpose  of 
importing  power  from  the  Pacific  Northwest. 
COTP  rights  were  acquired  pursuant  to 
Public  Law  98-630,  iprimarily  for  the  purpose 
of  delivering  power  p  the  United  States 
Department  of  Energ^  Laboratories  (DOE 
Labs)  and  Federal  Fish  and  Wildlife  refuges. 
Long-term  use  of  the  Pacific  AC  Intertie  and 
COTP  by  third  partiei  is  restricted  under 
existing  contracts.  SNR  is  a  member  of  the 
Western  Regional  Transmission  Group 
regional  transmission  group  and  operates 
within  the  Western  $Vstems  Coordinating 
Council  reliability  council. 

The  SNR  docs  notj  Operate  a  control  area 
and  as  such  may  be  uhable  to  provide  some 
or  all  of  the  services  Under  the  Tariff, 
including  but  not  limited  to,  ancillary 
services  and  Network  Integration 
Transmission  Service; 

The  SNR  application  processing  fee  will  be 
$1,300. 

Upper  Great  Plains  R^ion 

The  Upper  Great  Plftins  Region  (UGPR) 
manages  transmission  facilities  in  the  states 


of  Montana,  North  Dakota,  South  Dakota, 
Nebraska,  Minnesota,  and  Iowa  which  were 
constructed  for  the  primary  purpose  of 
marketing  power  from  the  Pick-Sloan 
Missouri  Basin  Program — Eastern  Division. 
The  UGPR  office  is  located  in  Billings, 
Montana.  The  UGPR  manages  a  control  area 
operations  center  in  Watertown,  South 
Dakota.  The  eastern  portion  of  the  UGPR 
system  is  operated  in  the  Mid-Continent  Area 
Power  Pool  (MAPP)  reliability  council.  The 
western  portion  of  the  system  is  operated  in 
the  Western  Systems  Coordinating  Council. 

The  UGPR  transmission  facilities  are 
integrated  with  the  transmission  facilities  of 
Basin  Electric  Power  Cooperative  (Basin)  and 
Heartland  Consumers  Power  District 
(Heartland)  such  that  transmission  services 
are  provided  over  an  integrated  transmission 
system,  UGPR  rates  for  Point-to-Point  and 
Network  Integration  Transmission  Service 
charged  pursuant  to  the  Tariff  will  be 
calculated  using  the  costs  of  the  transmission 
facilities  of  UGPR,  Basin,  and  Heartland  that 
are  included  in  the  Transmission  System. 
This  Transmission  System  is  also  called  the 
Integrated  System  (IS)  and  the  rates  are 
identified  as  IS  Rates.  The  integration  of 
these  facilities  as  the  IS  and  the  use  of  the 
IS  rates  for  short-term  sales  have  been 
approved  by  the  Administrator  of  Western. 
The  definition  of  the  Transmission  System 
and  the  rates  for  Point-To-Point  and  Network 
Integration  Transmission  Service  may  be 
subject  to  change  upon  conclusion  of  an 
Open  Access  Transmission  Service  rate 
development  process  conducted  pursuant  to 
applicable  Federal  Law  and  regulations. 

Both  Basin  and  Heartland  also  own 
generating  fricilities  and  must  commit  to 
deliver  the  output  of  those  resources  to  their 
respective  members.  Basin  and  Heartland 
will,  therefore,  reserve  sufficient  capacity  in 
their  transmission  facilities  to  deliver  that 
output. 

Any  Transmission  Customer  taking  service 
under  this  Tariff  shall  be  subject  to  a 
Stranded  Cost  Chaise  payable  to  either 
UGPR,  Basin  or  Heartland  if  such  service  is 
used  for  the  transmission  of  power  or  enei^gy 
that  replaces  wholly  or  in  part,  power  or 
energy  supplied  by  Western,  Basin  or 
Heartland  respectively. 

The  Stranded  Cost  Chai:ge  of  Basin  shall  be 
applicable  regardless  of  whether  the 
transmission  relates  to  power  and/or  energy 
that  is  purchased  by  or  on  behalf  of  a 
Generation  and  Transmission  Coop>erative 
member  of  Basin  (G&T),  a  Distribution 
Cooperative  member  of  Basin  or  G&T,  or  a 
retail  customer  of  a  Distribution  Cooperative 
member  of  Basin  or  a  G&T. 

The  Stranded  Cost  Charge  of  Heartland 
shall  be  applicable  whether  the  transmission 
service  relates  to  power  and/or,  energy  that  is 
purchased  by  or  on  behalf  of  a  municipal 
customer  of  Heartland  or  a  retail  customer  of 
a  municipal  customer  of  Heartland. 

Stranded  costs  will  be  recovered  only  from 
a  Transmission  Customer  who  obtains 
transmission  service  under  access  rights 
granted  through  the  Transmission  Provider's 
compliance  tariff  developed  pursuant  to 
FERC  Final  Orders  No.  888  and  888-A  and 
causes  either  UGPR,  Basin  or  Heartland  to 
incur  stranded  costs.  Stranded  costs  will  be 


recovered  through  the  terms  and  conditions 
of  a  separate  contract  entered  into  either  by 
UGPR  and  the  Transmission  Customer  or 
Basin  and  the  Transmission  Customer  or 
Heartland  and  the  Transmission  Customer. 
The  UGPR  application  processing  fee  will 
be  $1,700. 

IFR  Doc.  98-128  Filed  1-5-98;  8:45araJ 

8IUJNG  CODE  6480-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6947-6] 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request;  Information 
Requirements  for  Importation  of 
Nonconforming  Marine  Engines 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Requirements  for 
Importation  of  Nonconforming  Marine 
Engines,  OMB  Control  Number  2060- 
0320.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  9, 1998. 

ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  ICR  «rithout  charge 
by  contacting:  Vehicle  Programs  and 
Compliance  Division,  401  M  Street, 
S.W.  (6405D.  Washington.  D.C.  20460, 
Attn:  Imports. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Mr.  Leonard  Lazarus,  telephone  (202) 
564-9240,  telefax  (202)  564-9596. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  include 
individuals  and  businesses  importing 
marine  engines,  including  outboard 
engines  and  personal  watercraft. 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Marine 
Engines,  EPA  Control  Number  2060- 
0320,  expiration  date  May  31, 1997. 

Abstract:  Individuals  and  businesses 
importing  marine  engines,  including 
outboard  engines  and  personal 
watercraft,  request  approval  for  engine 
importations.  The  collection  of  this 
information  is  mandatory  in  order  to 
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ensure  compliance  of  nonconforming 
engines  with  Federal  emissions 
requirements.  Joint  EPA  and  Customs 
regulations  at  40  CFR  91.701  et  seq.  and 
19  CFR  12.74  promulgated  under  the 
authority  of  Clean  Air  Act  Sections  203 
and  208  give  authority  for  the  collection 
of  information.  This  authority  was 
extended  to  nonroad  engines  under 
Section  213(d).  The  information  is  used 
by  program  personnel  to  ensure  that  all 
Federal  emission  requirements 
concerning  imported  nonconforming 
engines  are  met.  Any  information 
submitted  to  the  Agency  for  which  a 
claim  of  conGdentiality  is  made  is 
safeguarded  according  to  policies  set 
forth  in  Title  40,  Chapter  1,  Part  2, 
Subpcut  Confidentiality  of  Business 
Information  (see  CFR  2),  and  the  public 
is  not  permitted  access  to  information 
containing  personal  or  organizational 
identifiers.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  entities: 
Individuals  and  businesses  importing 
marine  engines. 

Estimated  Number  of  Respondents: 
1,000. 

Frequency  of  Response:  3.1  responses/ 
year. 

Estimated  Total  Annual  Hour  Burden: 
3,100. 

Estimated  Total  Annualized  Costs 
Burden:  $77,500. 

Dated:  December  29, 1997. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Office  of 
Air  and  Radiation. 

(FR  Doc.  98-242  Filed  1-5-98;  8:45  am] 

BiLUNQ  oooE  asao-ao-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6M7-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Notice  of 
Intent  for  Storm  Water  Discharges 
Associated  With  Construction  Activity 
Under  a  NPDES  General  Permit 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Notice 
of  Intent  for  Storm  Water  Discharges 
Associated  with  Construction  Activity 
imder  a  NPDES  General  Permit.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before.  February  5, 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
v*rww.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1842.01. 


SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Intent  for  Storm  Water 
Discharges  Associated  with 
Construction  Activity  under  a  NPDES 
General  Permit.  This  is  a  new  collection. 
(EPA  ICR  No.  1842.01). 

Abstract:  This  Information  Collection 
Request  (ICR)  calculates  the  burden  and 
costs  associated  with  the  preparation  of 
the  Notice  of  Intent  (NOI)  for  Storm 
Water  Discharges  Associated  with 
Construction  Activity  under  a  NPDES 
General  Permit.  EPA  uses  the  data 
contained  in  the  NOIs  to  track  facilities 
covered  by  the  storm  water  general 
permit  and  assess  permit  compliance. 
EPA  has  developed  a  format  for 
construction  NOIs.  The  standardized 
one-page  form  is  called:  Notice  of  Intent 
(NOI)  for  Storm  Water  Discharges 
Associated  with  Construction  Activity 
Under  a  NPDES  General  Permit.  This 
form  is  a  revision  of  an  existing  form 
entitled,  "NOI  for  Storm  Water 
Discharges  Associated  with  Industrial 
Activity  Under  a  NPDES  General 
Permit."  The  following  information  is 
requested  (the  questions  that  are  on  the 
new  NOI  which  are  not  on  the  existing 
NOI  are  indicated  by  asterisks  at  the  end 
of  the  item): 

•  Name,  address,  phone  number  of 
the  facility. 

•  Status  of  the  owner/operator 
(whether  federal,  state,  public,  or 
private). 

•  Name  and  location  of  the  project 
(City,  State,  ZIP.  LaUtude.  Longitude, 
County*). 

•  Whether  the  facility  is  located  on 
Indian  Country  Lands. 

•  Whether  a  Stoim  Water  Pollution 
Prevention  Plan  (SWPPP)  has  been 
prepared*. 

•  Optional:  location  for  viewing 
SWPPP  and  telephone  niunber  for 
scheduhng  viewing  times:  Address, 
aty.  State,  ZIP*. 

•  The  name  of  the  receiving  water. 

•  Estimated  construction  start  date 
and  completion  date. 

f  The  estimated  area  to  be  disturbed 
(to  nearest  acre). 

•  An  estimate  of  the  likelihood  of  a 
discharge*. 

•  Whether  any  protected  species  or 
critical  habitat  in  the  project  area. 

•  Which  section  of  Part  I.B.3.e.(2)  of 
the  permit  through  which  permit 
eligibility  with  regard  to  protection  of 
endangered  species  is  satisfied. 

•  Wnether  any  historic  properties  in 
the  project  area. 

•  Which  section  ofPartI.B.3.f.(2)  of 
the  permit  through  which  permit 
eligibility  with  regard  to  protection  of 
historic  properties  is  satisfied. 

•  Responses  are  required  to  obtain 
coverage  under  the  NPDES  General 
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ttonn  Water 


Permit  for  storm  Water  discharges 
associated  with  ^instruction  activities. 
An  agency  may  i^it  conduct  or  sponsor, 
and  a  person  is  riot  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  curreritjy  valid  0MB  control 
niunber.  The  OM$  control  numbers  for 
EPA's  regulationWare  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d)ji3oliciting  comments  on 
this  collection  ofiilnfonnation  was 
published  on  Jun(0  2, 1997  (62  FR 
29826);  no  comments  were  received. 

Burden  StateuiAnt:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of'ilnformation  is 
estimated  to  average  3.7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  Hnanciailj  resources  expended 
rate,  maintain,  retain, 
ide  information  to  or 
.  This  includes  the 
iew  instructions; 
istall,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  progassing  and 
maintaining  infoiti^ation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  traiik  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  revjfew  the  collection  of 
information;  and  ^ansmit  or  otherwise 
disclose  the  infortnation. 

Respondents/Affected  Entities: 
Owners/Operators,  of  construction 
activities.  , 

Estimated  Nunil^er  of  Respondents: 
13,632. 

Frequency  ofRi  a  iponse:  For  each 
construction  start 

Estimated  Tota 
3.7  hours. 

Estimated  Tota. 


by  persons  to  gei 
or  disclose  or  pr 
for  a  Federal  ageii^ 
time  needed  to 
develop,  acquirej 


Annual  Hour  Burden: 


Annualized  Cost 
Burden;  $3,646,741. 

Send  comment^  ion  the  Agency's  need 
for  this  informatic^A,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methodls  for  minimizing 
respondent  burdehi,  including  through 
the  use  of  automai^d  collection 
techniques  to  the  following  addresses.     ' 
Please  refer  to  EPA  ICR  No.1842.01  in 
any  correspondenjde. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  DivjiMon  (2137),  401  M 
Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs,  Offic:e  of  Management  and 
Budget,  Attentibt:  Desk  Officer  for 
EPA,  725  17th  Stkeet.  NW. 
Washington,  Dd  £0503. 


Dated:  December  30. 1997. 
Joseph  Rxtzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-243  Filed  1-5-98;  8:45  am) 

BOJJNQCOOE  S6«»-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Submitted  to  0MB  for 
Review  and  Approval 

December  30, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor'a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  witli 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practic:al  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  tec:hniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  5, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
Internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contacrt  Judy 
Boley  at  202-418-0214  or  via  Internet  at 
jboley®fcc.gov. 


SUPPLaiENTARY  INFORMATKM: 

0MB  Control  No.:  3060-0349. 

Title:  Sections  76.73/76.75,  Cable  TV 
EEO  Policy  and  Programs. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  5,600. 

Estimated  Time  Per  Response:  Of  the 
5,600  Cable/MVPD  employment  units, 
2,125  will  have  6  or  more  employees 
and  will  take  an  average  of  52  hours  per 
year  to  maintain  an  EEO  program;  3.475 
cable/MVPD  employment  units  will 
have  fewer  than  6  employees  and  will 
take  an  average  of  8  hours  per  year  to 
maintain  an  EEO  program. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  138f300  hours. 

Needs  and  Uses:  Section  76.73 
provides  that  equal  opportunity  in 
employment  shall  be  afforded  by  all 
cable  entities  and  multichannel  video 
program  distributors  (MVPD)  to  all 
qualified  persons  and  no  person  shall  be 
discriminated  against  in  employment  by 
such  entities  because  of  race,  color, 
religion,  national  origin,  age  or  sex. 

Sections  76.73  and  76.75  require  that 
each  cable/MVPD  employment  unit 
shall  establish,  maintain  and  carry  out 
a  program  to  ensure  equal  opportunity 
in  every  aspect  of  a  cable  entity's  policy 
and  practice. 

The  data  is  used  by  cable  entities/ 
MVPD  in  the  preparation  of  the  Cable 
Television/MVPD  Annual  Employment 
Report  (FCC  395-Ay395-M).  The  data  is 
also  used  by  FCC  staff  or  in-house  or 
field  investigations  involving  equal 
employment  opportunity.  If  this 
program  was  not  maintained  there  could 
be  no  assurance  that  efforts  are  being 
made  to  afford  equal  opportunity  in 
employment. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-190  Filed  1-5-98;  8:45  ami 

BILUNG  COOE  1712-01-? 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectlon(s) 
Approved  by  Office  of  Management 
and  Budget 

December  29, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
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information  coliection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 
Notwithstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  0MB  control 
numbers  and  expiration  dates  should  be 
directed  to  Jerry  Cowden,  Federal 
Communications  Commission,  (202) 
418-0447. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0021. 

Expiration  Date:  12/31/2000. 

Title:  Civil  Air  Patrol  Radio  Station 
License.     ^ 

Form  Number:  FCC  480. 

Estimated  Annual  Burden:  1  hour; 
0.084  hour  per  respondent;  12 
respondents. 

Description:  FCC  Rules  require  that 
applicants  file  the  FCC  Form  480  to 
apply  for  a  new,  renewed,  or  modified 
Civil  Air  Patrol  Radio  Station  License. 
This  form  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  international  treaties,  and 
FCC  Rules  47  CFR  1.922,  87.21.  and 
87r31.  The  data  will  be  used  by 
Commission  personnel  to  evaluate  the 
application  to  issue  licenses,  to  provide 
information  for  enforcement  and  rule 
making  proceedings  and  to  maintain  a 
current  inventory  of  licensees. 

OMB  Control  No.:  3060-0132. 

Expiration  Date:  12/31/2000. 

Title:  Supplemental  Information — 72- 
76  MHz  Operational  Fixed  Stations. 

Form  Number:  FCC  1068-A. 

Estimated  Annual  Burden:  150  hours; 
0.5  hour  per  response;  300  respondents. 

Description:  FCC  rules  require  that  the 
applicant  agrees  to  eliminate  any 
harmful  interference  caused  by  the 
operation  to  TV  reception  on  either 
cTiannel  4  or  5  that  might  develop.  This 
form  is  required  by  the  Communications 
Act  of  1934,  as  amended;  international 
treaties,  and  FCC  Rules  47  CFR  90.257. 

OMB  Control  No.:  3060-0136. 

Expiration  Date:  12/31/2000. 

Title:  Temporary  Permit  to  Operate  a 
General  Mobile  Radio  Service  System. 

Form  Number:  FCC  574T. 

Estimated  Annual  Burden:  150  hours; 
0.1  hour  per  respondent;  1,500 
respondents. 

Description:  The  Commission  rules 
state  that  applicants  for  new  or  modified 
radio  stations  in  the  General  Mobile 
Radio  Service  complete  FCC  Form  574- 


T  for  immediate  authorization  to  operate 
the  radio  station.  The  applicant  retains 
this  form  during  the  processing  of  their 
application  for  license  grant  as  a  180- 
day  temporary  authorization  tp  operate 
their  radio  station.  This  form  is  required 
by  the  Communications  Act  of  1934,  as 
amended;  international  treaties,  and 
FCC  Rules  47  CFR  1.922,  95.71,  and 
95.73. 

OMB  Control  No.:  3060-0202. 

Expiration  Date:  12/31/2000. 

Title:  Section  87.37  Developmental 
license. 

Estimated  Annual  Burden:  96  hours; 
8  hours  per  response;  12  respondents. 

Description:  The  information 
collection  requirement  contained  in 
Section  87.37  is  needed  to  gather  data 
on  developmental  programs  for  which  a 
developmental  authorization  was 
granted  to  determine  whether  the 
developmental  authorization  should  be 
renewed  or  whether  to  initiate 
proceedings  to  include  such  operations 
within  the  normal  scope  of  the  Aviation 
Services.  If  the  information  was  not 
collected  the  value  of  developmental 
programs  in  the  Aviation  Service  would 
be  severely  limited. 

OMB  Control  No.:  3060-0297. 

Expiration  Date:  12/31/2000. 

Title:  Section  80.503  Cooperative  use 
of  facilities. 

Estimated  Annual  Burden:  1,600 
hoUfc;  16  hours  per  response;  100 
respondents. 

Description:  The  recordkeeping 
requirements  contained  in  Section 
80.503  are  needed  to  ensure  licensees 
which  share  private  facilities  operate 
within  the  specified  scope  of  service,  on 
a  non-profit  basis,  and  do  not  function 
as  communications  common  carriers 
providing  ship-shore  public 
correspondence  services.  The 
information  is  used  by  FCC  Compliance 
and  Information  Bureau  personnel 
during  inspection  and  investigations  to 
insure  compliance  with  applicable 
rules. 

OMB  Control  No.:  3060-0222. 

Expiration  Date:  12/31/2000. 

Title:  Sectibn  97.213  Telecommand  of 
an  amateur  station. 

Estimated  annual  burden:  100  hours; 
0.2  hour  per  response;  500  respondents. 

Description:  the  recordkeeping 
requirement  in  section  97.213  consists 
of  posting  a  photocopy  of  the  station 
license,  a  label  with  the  name,  address 
and  telephone  number  of  the  station 
license,  and  the  name  of  least  one 
authorized  control  operator.  The 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference 
problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 


accordance  with  the  Communications 
Act  of  1934, -as  amended. 

OMB  Control  No. :  3060-0264. 

Expiration  Date:  12/31/2000. 

Title:  Section  80.413  On-board  station 
equipment  records. 

Estimated  annual  burden:  2,000 
hours;  2  hours  per  response;  1,000 
respondents. 

Description:  The  recordkeeping 
requirement  contained  in  Section 
80.413  is  needed  to  demonstrate  that  all 
on-board  repeaters  and  transmitters  are 
properly  operating  pursuant  to  a  station 
authorization  issued  by  the  FCC.  The 
information  is  used  by  FCC  Compliance 
and  Information  Bureau  personnel 
during  inspections  and  investigations  to 
determine  what  mobile  units  and  ' 

repeaters  are  associated  with  on-board 
stations  aboard  a  particular  vessel. 

OMB  Control  No.:  3060-0259. 

Expiration  Date:  12/31/2000. 

Title:  Section  90.263  Substitution  of 
firequencies  below  25  MHz. 

Estimated  annual  burden:  30  hours; 
0.5  hour  per  response;  60  respondents. 

Description:  The  information 
collection  requirement  contained  in 
section  90.263  is  needed  to  require 
applicants  to  provide  a  supplemental 
information  showing  that  the  proposed 
use  of  frequencies  below  25  MHz  are 
needed  from  a  safety  standpoint  and 
that  frequencies  above  25  MHz  will  not 
meet  the  operational  needs  of  the 
applicant.  The  information  is  used  to 
evaluate  the  applicant's  need  for  such 
ft^quencies  and  the  interference 
potential  to  other  stations  operating  on 
the  proposed  frequencies. 

OMB  Confro/ No.:  3060-0261. 

Expiration  Date:  12/31/2000. 

Title:  Section  90.215  Transmitter 
measurements. 

Estimated  annual  burden:  4,417 
hoiu-s;  0.034  hour  per  response;  129,900 
respondents. 

Description:  This  information 
collection  requires  technical 
measurements  on  each  transmitter  upon 
initial  installation.  This  information 
helps  assure  proper  operation  of 
transmitters,  thereby  reducing  instances 
of  interference. 

OMB  Control  No.:  3060-0295. 

Expiration  Date:  12/31/2000. 

Title:  Section  90.607(b)(1)  &  (c)(1) 
Supplemental  information  to  be 
furnished  by  applicants  for  facilities 
under  this  subpart. 

Estimated  annual  burden:  507  hours; 
0.025  hour  per  response;  2,028 
respondents. 

Description:  This  information 
collection  requires  certain  applicants 
requesting  800  MHz  facilities  to  furnish 
a  list  of  any  other  licensed  facilities  they 
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hold  within  40  m  les  of  the  applied  for 


mformation  is  used  to 


determine  if  an  applicant's  proposed 
system  is  necessary  in  light  of 
communications  ncilities  it  aheady 
owns.  1 1 

!  I 
Federal  Communiajtions  Commission. 

Magalie  Roman  Sal  1 1, 

Secretary. 

(FR  Doc.  98-79  File|l|  1-5-98  8:45  am] 

BH.LINQ  CODE  6712-01 


1 


FEDERAL  MARITIME  COMMISSION 
Notice  of  AgFeement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the'  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  j  j 

biterested  parti^f  can  review  or  obtain 
copies  of  agreeme)itts  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  rnay  submit  comments 
on  an  agreement  t^the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register,  j 

Agreement  ATo.:  1324-201044. 

Title:  San  Franctico  Port  Commission/ 
Marine  Terminals  [Corporation 
Nonexclusive  Mailigement  Agreement. 

Parties: 

San  Francisco  P  ]  rt  Commission 
("Port") 

Marine  Termina  1 5  Corporation 
("MTC"). 

Synopsis:  The  P  •  jposed  Agreement 
permits  MTC  to  have  non-exclusive 
right  to  operate  at  Fier  80,  at  the  Port, 
and  for  the  Port  to  Compensate  MtC  for 
providing  services!  It  the  facility.  MTC 
will  pay  the  Port  an  Annual  Use  Fee  and 
a  percentage  of  Tariff  Revenue.  In 
addition,  MTC  will  be  responsible  for 
billing  and  collecting  all  tariff  revenues. 
The  term  of  the  Ag  i  eement  is  for  five 
years. 


3D, 


,  1997. 

Maritime 


Dated:  December 

By  Order  of  the  Fe^^ral 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  98-171  Filed  1-5-98;  8:45  am) 

BILUNG  CODE  nr3IM)1-lll| 


FEDERAL  RESER)^  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Conppanies 

The  notificants  lUted  below  have 
applied  under  the  t  lange  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank    j 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
20.  1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Permsylvania  19105-1521: 

1.  Michael  S.  Stem,  Vineland,  New 
Jersey;  to  acquire  voting  shares  of  Penn 
Bancshares,  Inc.,  Pennsville,  New 
Jersey,  and  thereby  indirectly  acquire 
The  Pennsville  National  Bank, 
Pennsville  Township,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
3^303-2713: 

1.  Carl  Coleman  Homes.  Jr., 
Woodstock,  Georgia;  to  acquire 
additional  voting  shares  of  First 
Clierokee  Bancshares,  Inc.,  Woodstock, 
Georgia,  and  thereby  indirectly  acquire 
First  National  Bank  of  Cherokee, 
Woodstock,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  31. 1997. 
Jennifier  J.  Johnson, 
Deputy  Sefretary  of  the  Board. 
[FR  Doc.  98-237  Filed  1-5-98;  8:45  am] 
BILLING  CODE  ttlMI-F 


FEDERAL  RESERVE  SYSTEM   • 

Fonmations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  30, 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  in. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Canollton  Bancorp.  Baltimore, 
Maryland;  to  acquire  9  percent  of  the 
voting  shares  of  Patapsco  Valley 
Bancshares.  Inc..  Ellicott  City, 
Maryland,  and  thereby  indirectly 
acquire  Commercial  &  Farmers  Bank, 
Ellicott  City.  Maryland. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

1.  CNB  Bancshares,  Inc.,  Evansville, 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Pinnacle  Financial 
Services,  Inc.,  St.  Joseph,  Michigan,  and 
thereby  indirectly  acquire  Pinnacle 
Bank,  St.  Joseph,  Michigan. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Pinnacle  Financial  Consultants,  Inc., 
Valparaiso,  Indiana,  and  thereby  engage 
in  financial  and  investment  advisory 
services,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y.  and  in 
securities  brokerage  services  and 
riskless  principal  transactions,  pursuant 
to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y;  IndFed  Mortgage 
Company.  Valparaiso.  Indiana,  and 
thereby  engage  in  commimvty 
development  activities  and  providing 
advice  in  connection  with  financing 
transactions,  pursuant  to  §§ 
225.28(b)(12)  and  (b)(6)(iii)  of  the 
Board's  Regulation  Y;  Forrest  Holdings, 
Inc.,  Lisle,  Illinois  and  its  wholly  owned 
subsidiary,  Forrest  Financial 
Corporation,  Lisle.  Illinois,  and  thereby 
engage  in  leasing  activities,  pursuant  to 
§  225.28(b)(3)(i)  and  (ii)  of  the  Board's 
Regulation  Y,  and  securities  brokerage 
activities,  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  December  31. 1997. 
JennifiBr  J.  Johnsoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-236  Filed  1-5-98;  8:45  am) 
aauNO  CODE  a2i(M>i-F 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  date:  11:00  a.m.,  Monday, 

January  12, 1998. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
aimouncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  2, 1998. 
Jennifer  }.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  98-376  Filed  1-2-98;  2:49  pmj 

BILUNQ  CODE  <21»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0515] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
.opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  coUection- 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  recordkeeping  requirements  for 
manufacturers  of  Type  A  medicated 
articles. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  9, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identifred  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice    . 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Current  Good  Manufacturing  Practice 
Regulations  for  Type  A  Medicated 
Articles— <21  CFR  226)— (OMB  Control 
Number  0910-0154 — Reinstatement) 

Under  section  501  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  351),  FDA  has  the  statutory 
authority  to  issue  current  good 
manufacturing  practice  (CGMP) 
regulations  for  drugs,  including  Type  A 
medicated  articles.  A  Type  A  medicated 
article  is  a  feed  product  containing  a 
concentrated  drug  diluted  with  a  feed 
carrier  substance.  A  Type  A  medicated 
article  is  intended  solely  for  use  in  the 
manufacture  of  another  Type  A 
medicated  article  or  a  Type  B  or  Type 
C  medicated  feed.  Medicated  feeds  are 
administered  to  animals  for  the 
prevention,  cure,  mitigation,  or 
treatment  of  disease  or  fongrowth 
promotion  and  feed  efficiency. 

Statutory  requirements  for  CGMP's  for 
Type  A  medicated  articles  have  been 
codified  in  part  226  (21  CFR  part  226). 
Type  A  medicated  articles  which  are  not 
memufactured  in  accordance  with  these 
regulations  are  considered  adulterated 
under  section  501(a)(2)(Bhof  the  act 
Under  part  226,  a  manufacturer  is 
required  to  establish,  maintain,  and 
retain  records  for  Type  A  medicated 
articles,  including  records  to  document 
procefiures  required  under  the 
manufacturing  process  to  ensure  that 
proper  quality  control  is  maintained. 
Such  records  would,  for  example, 
contain  information  concerning  receipt 
and  inventory  of  drug  components, 
batch  production,  laboratory  assay 
results  (i.e.,  batch  and  stability  testing), 
and  product  distribution.  This 
information  is  needed  so  that  FDA  can 
monitor  drug  usage  and  possible 
misformulation  of  Type  A  medicated 
articles.  The  information  could  also 
prove  useful  to  FDA  in  investigating 
product  defects  when  a  drug  is  recalled. 
In  addition,  FDA  will  use  the  CGMP 
criteria  in  part  226  to  determine 
whether  or  not  the  systems  used  by        • 
manufacturers  of  Type  A  medicated 
articles  are  adequate  to  ensure  that  their 
medicated  articles  meet  the 
requirements  of  the  act  as  to  safety  and 
also  meet  the  articles,  claimed  identity, 
strength,  quality  and  purity,  as  required 
by  section  501(a)(2)(B)  of  the  act. 
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The  respondents  for  Type  A  veterinary  drugs,  veterinary  drugs,  and  FDA  estimate  the  burden  of  this 

medicated  articles  are  pharmaceutical         commercial  feed  mills.  collection  of  information  as  follows- 

tirms  ttiat  manu^cture  human  and 

.  Table  1.— Estimated  Annual  Recordkeeping  Burden' 


: !  I  CFR  Section 


226.42 

226.58 

226.80 

226.102 

226.110 

226.115 

Total  burden  hours 


No.  of 
Recordkeepers 


200 
200 
200 
200 
200 
200 


Annual 
Frequency  per 
Recordkeeping 


120 
120 
120 
120 
120 
120 


Total  Annual 
Records 


24.000 
24,000 
24,000 
24.000 
24,000 
24.000 


Hours  per 
Reoordkeeper 


0.75 
1.75 
0.75 
1.75 
0.25 
1.00 


There  are  no  c^al  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation 


Total  Hours 


18,000 
42,000 
18.000 
42,000 
6,000 
24,000 
150,000 


The  estimate  ot  the  times  required  for 
record  preparatiq^  and  maintenance  is 
based  on  agency  Dommunications  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e., 
manufacturing  sijt^s.  number  of  Type  A 
medicated  articles  being  manufactured, 
etc.)  are  derived  |i^m  agency  records 
and  experience. 

Dated:  December!  i3. 1997. 
William  K.  Hubbai  i , 
Associate  Commiss  fi  met  for  Policy 


Coordination. 
(FR  Doc.  98-151  Fi 


BILUNQ  CODE  4ia»41  { ' 


«  d  1-5-98;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCeS 

Food  and  Drug  Administration 
[Docket  No.  97M-0^0] 

AbtMtt  Laboratories,  Premarlcet 
Approval  of  IMx®  Tacrolimus  II  Assay 

agency:  Food  and 

HHS. 

ACTION:  Notice 


Drug  Administration. 


SUMMARY:  The  Fo^  and  Drug 
Administration  (IjPA)  is  announcing  its 
approval  of  the  application  submitted 
by  Abbott  Laboratories,  Abbott  Park.  IL. 
for  premarket  appiipval.  under  the 
Federal  Food,  Dnijj.  and  Cosmetic  Act 
(the  act),  of  the  IKfjc®  Tacrolimus  II 
Assay.  FDA's  Center  for  Devices  and 
Radiological  Healdi  (CDRH)  notified  the 
applicant,  by  lettepn  of  August  26, 1997, 
of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  Februaily  5, 1998. 
ADDRESSES:  Written  requests  for  copies 
of  tlje  siunmary  of  safety  and 
effectiveness  data  land  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 


Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORfcUTlON  CONTACT: 
Steven  I.  Gutman.  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration.  2098 
Gaither  Rd..  Rockville.  MD  20850.  301- 
594-1243. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  1997,  Abbott  Laboratories, 
Abbott  Park,  IL  60064-3537.  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  IMxt®  Tacrolimus  II 
Assay.  The  device  is  an  in  vitro  reagent 
system  for  the  quantitative 
determination  of  tacrolimus  and  some 
metabolites  in  human  whole  blood  as  an 
aid  in  the  management  of  liver  allograft 
patients  receiving  tacrolimus  therapy. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Clinical 
Chemistry  and  Toxicology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
for  review  and  recommendation  because 
the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  this  panel. 

On  August  26, 1997.  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Deputy  Director, 
Clinical  and  Review  Policy,  the  Office  of 
Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
efliectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 


Opportunity  for  Administrative  Review 

Section  S15(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act.  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  conunittee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occiu-,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  5, 1998,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and  .  . 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
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Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  1, 1997. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  98-153  Filed  1-5-98;  8:45  am] 

BMJJNG  CODE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Appointment  of  Performance  Review 
Board  (PRB)  Members 

The  Health  Care  Financing 
Administration  (HCFA)  announces  the 
names  of  new  and  current  members  of 
the  Performance  Review  Board  as 
required  by  5  U.S.C.  4314(cK4).  HCFA's 
PRB  consists  of:  Mary  May  Smith. 
Chairperson;  David  S.  Cade;  Richard  S. 
Foster;  Barbara  S.  Cooper;  A.  Peter 


Bouxsein;  Linda  A.  Ruiz;  and  Charles  R. 
Booth. 

For  further  information,  contact  the 
Director,  Human  Resources 
Management  Group,  Office  of  Internal 
Customer  Support,  Teresa  A.  Smith, 
7500  Security  Boulevard,  Room  C2-09- 
27,  Baltimore,  Maryland  21244-1850, 
telephone  number  410-786-5489. 

Dated:  December  17, 1997. 

Teresa  A.  Smith, 

Director,  Human  Resources  Management 
Group. 

[FR  Doc.  98-211  Filed  1-5-98;  8:45  am] 

BILUNQ  CODE  4120-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  1998  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

<! 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  and  Center  for  Substance 
Abuse  Prevention  annoimce  the 
availability  of  FY  1998  funds  for  grants 
and/or  cooperative  agreements  for  the 
following  activities.  These  activities  are 
discussed  in  more  detail  under  Section 
4  of  this  notice.  This  notice  is  not  a 
complete  description  of  the  activities; 
potential  applicants  must  obtain  a  copy 
of  the  Guidance  for  Applicants  (GFA) 
before  preparing  an  application. 


Activity 


State  Incentive  Program ;. 

HIV/AIDS  Education , 

Ctiild  Mental  Health  Initiative •., 


Application 
deadline 


03/06/98 
04/03/98 
04/03/98 


Estimated 
funds  avail- 
able (mil- 
lion) 


$42.0 

2.0 

8-12 


Estimated 

number  of 

awards 


12-18 

7-9 

8-12 


Project  pe- 
riod (years) 


3 
3 
5 


Note:  SAMHSA  plans  to  publish  additional 
notices  of  available  funding  opportunities  for 
FY  1998  in  subsequent  issues  of  the  Federal 
Register. 

The  actual  amount  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  volume  and 
quality  of  applications.  Awards  are 
usually  made  for  grant  periods  from  one 
to  three  years  in  duration.  FY  1998 
funds  for  activities  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  105-78. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
12b)  on  July  2,  1993. 

The  Public  Health  Service  (PHS)  is 
cominitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HTV  Infection;  and 


Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
5/96;  OMB  No.  0937-0189).  The 
application  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from  the  organization  specified 
for  each  activity  covered  by  this  notice 
(see  Section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  each  of  the  activities  (i.e., 
the  GFA)  described  in  Section  4  are 


available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page  (address: 
http://www.samhsa.gov).  The  GFAs  are 
also  available  on  SAMHSA's  Bulletin 
Board  (800-424-2294  or  301-443- 
0040). 

Application  Submission:  Unless 
otherwise  stated  in  the  GFA, 
applications  must  be  submitted  to: 
SAMHSA  Programs,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  Suite  1040,  6701  Rockledge 
Drive  MSC-7710,  Bethesda,  Maryland 
20892-7710* 

{*  Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  the  zip  code 
to  20817) 

Application  Deadlines:  The  deadlines 
for  receipt  of  applications  are-iisted  in 
the  table  above.  Please  note  that  the 
deadlines  may  differ  for  the  individual 
activities. 

Competing  applications  must  be 
received  by  the  indicated  receipt  dates 
to  be  accepted  for  review.  An 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadline  date. 


UMI 


Federal  Register  /Vol.  63,  No.  3  /  Tuesday,  January  6,  1998  /  Notices 


567 


Private  metered !  postmarks  are  not 
acceptable  as  piioof  of  timely  mailing. 

Applications  received  after  the 
deadline  date  ai^d  those  sent  to  an 
address  other  thjain  the  address  specified 
above  will  be  rei^imed  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  act^yity-specific  technical 
information  sholild  be  directed  to  the 
program  contact  person  identified  for 
each  activity  coV  jred  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  manageinent  issues  should  be 
directed  to  the  g^nts  management 
contact  person  identified  for  each 
activity  covered  by  this  notice  (see 
Section  4). 

SUPPLEMENTARY  INFORMATION:  To 
facilitate  the  use  of  this  Notice  of 
Funding  Availapility,  information  has 
been  organized  as  outlined  in  the  Table 
of  Contents  below.  For  each  activity,  the 
following  information  is  provided: 

•  Applicationj  Deadline. 

•  Purpose. 

•  Priorities 

•  Eligible  Ap^jicants. 

•  Grants/Coo 
Amounts. 

•  Catalog  of  Fj 
Assistance  Num 

•  Contacts 


rative  Agreements/ 

eral  Domestic 
r. 


Application 


Kits. 


Table  of  Conteni! 

1.  Program  Backgroiind  and  Objectives 

2.  Special  Concerns 

3.  Criteria  for  Review  and  Funding 
3.1-    General  Review  Criteria 
3.2    Funding  Cititeria  for  Scored 

Applications  ^  i 

4.  Special  FY  199a  Substance  Abuse  and 

Mental  Health^  Services  Activities 

4.1  CooperativejAgreements 

4.1.1  National  plouth  Substance  Abuse 
Prevention,  In^ative — State  Incentive 
Cooperative  A^«ements  for  Community- 
Based  Action  (State  Incentive  Prt^ram) 

4.1.2  Cooperative  Agreements  for  the 
Mental  Health  Care  Provider  Education 
in  HIV/AIDS  pijogram  U  (HIV/ AIDS 
Eduction] 

4.2  Grants 
4.2.1    Comprehiiisive  Community  Mental 

Health  Services  for  Children  and  their 
Families  (Child  Mental  Health  Initiative) 

5.  Public  Health  System  Reporting 

Requirements ;  i 

6.  PHS  Non-use  of  tl^obacco  Policy  Statement 

7.  Executive  Order;^2372 

1.  Program  Back^und  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  avail^ility  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 


improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  1998  lOiowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consiuners,  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics. 

The  topics  were  discussed  jointly  and 
an  agency  agenda  of  critical  topics  was 
agreed  to.  The  selection  of  topics 
depended  heavily  on  policy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA's  FY  1998  KD&A  programs 
will  sometimes  involve  the  evaluation 
of  some  delivery  of  services,  they  are 
services  studies  and  appUcation 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question- focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 


However,  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 
and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  development 
and  application  projects.  Applications 
seeking  funding  for  services  projects 
under  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nonresponsive  to  the  GFA  will  be 
returned  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
will  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activities  in  Section 
4  will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procediSres. 

3.1  General  Review  Criteria 

As  published  in  the  Federal  Register 
on  July  2,  1993  (Vol.  58.  No.  126). 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Quahfications  and  experience  of  the 
apphcant  orga^iization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
(if  applicable)  review  process. 

Other  funding  criteria  will  include: 

•  Availability  of  funds. 
Additional  funding  criteria  specific  to 

the  programmatic  activity  may  be 
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included  in  the  application  guidance 
materials. 

4.  Special  FY  1998  Substance  Abuse 
and  Mental  Health  Activities 

4.1  Cooperative  Agreements 

Two  major  activities  for  SAMHSA 
cooperative  agreement  programs  are 
discussed  below.  Substantive  Federal 
programmatic  involvement  is  required 
in  cooperative  agreement  programs. 
Federal  involvement  will  include 
planning,  guidance,  coordination,  and 
participating  in  programmatic  activities 
(e.g..  participation  in  publication  of 
findings  and  on  steering  committees). 
Periodic  meetings,  conferences  and/or 
communications  with  the  award 
recipients  may  be  held  to  review 
mutually  agreied-upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  application  guidance 
materials. 

4.1.1  National  Youth  Substance  Abuse 
Prevention  Initiative — State  Incentive 
Cooperative  Agreements  for 
Community-Based  Action  (State 
Incentive  Program) 

•  Application  Deadline:  March  6, 
1998 

•  Purpose:  To  reverse  the  trend  in 
drug  use  by  youth,  the  State  Incentive 
Cooperative  Agreements  for 
Community-Based  Action  calls  upon 
Governors  to  set  a  new  course  of  action 
that  will  assess  needs,  identify  gaps  and 
channel  or  redirect  resources  (consistent 
with  the  requirements  of  the  funding 
source)  to  implement  comprehensive 
strategies  for  effective  youth  substance 
abuse  prevention.  This  program  gives 
States  the  opportunity  to  develop  an 
innovative  process  for  using  these 
special  incentive  funds  in  a  different 
way  so  as  to  complement  and  enhance 
existing  prevention  efforts.  Through  this 
State-led  process,  individual  citizens 
can  be  encotu^ged  to  play  a  more 
forceful  role  in  their  community's  anti- 
drug efforts;  and  additional  resources 
can  be  mobilized  to  support  promising 
prevention  approaches  across  systems 
and  settings. 

The  State  Incentive  Program  will 
support  the  States  in  coordinating  and 
redirecting  all  prevention  resources 
available  within  the  State  and  in 
developing  a  revitalized,  comprehensive 
prevention  strategy  that  will  make 
optimal  use  of  those  resources.  With 
these  redirected  resources  and  a  viable 
prevention  strategy  in  place.  Governors 
can  more  effectively  mobilize  local 
citizens — youth,  families,  communities, 
schools  and  workplaces — to  work 


proactively  with  State  and  local 
prevention  organizations. 

Therefore,  the  State  Incentive  Program 
has  a  two>fbld  purpose: 

(1)  Governors  should  coordinate, 
leverage  and/or  redirect,  as  appropriate, 
and  legally  permissible,  all  substance 
abuse  prevention  resources  (funding 
streams  and  programs)  within  the  State 
that  are  directed  at  communities, 
families,  schools  and  workplaces  in 
order  to  fill  gaps  with  effective  and 
promising  prevention  approaches 
targeted  to  marijuana  and  other  drug  use 
by  youth.  Any  redirection  of-Federal 
funds,  however,  must  be  consistent  with 
the  terms  and  conditions  of  such 
funding  and  all  other  Federal  laws. 

(2)  States  should  develop  a 
revitalized,  comprehensive  State-wide 
strategy  aimed  at  reducing  drug  use  by 
youth  through  the  implementation  of 
promising  community-based  prevention 
efforts  derived  from  sound  scientific 
research  Hndings. 

•  Priorities:  None. 

•  EUgible  Applicants:  EligibiHty  is 
limited  to  the  Office  of  the  Governor  so 
that  a  consistent  State-wide  strategy  on 
substance  abuse  prevention  will  be 
implemented  by  the  Governor  and 
comprehensively  evaluated  as  to 
effectiveness  in  the  strategies  used. 
Eligibility  is  limited  to  the  Office  of  the 
Governor  in  those  entities  that  receive 
the  Substance  Abuse  Prevention  and 
Treatment  Block  Grant  (SAPT),  Title 
XIX,  Part  B,  Subpart  n  of  the  Public 
Health  Service  Act,  42  U.S.C.  300x-21, 
at  seq.  (hereinafter  referred  to  as 
"States").  That  grant  sets  aside  20 
percent  of  the  funds  for  primary 
prevention  activities.  This  set-aside  is  a 
large  resource  available  to  the  State  for 
prevention  activities  and,  along  with  the 
resources  available  under  this 
announcement  and  other  resources 
available  to  the  State  for  substance 
abuse  prevention  activities,  should  be 
used  to  assist  the  Governor  in 
implementing  a  State-wide  strategy. 

By  restricting  eligibility  to  the 
Governor's  Office,  SAMHSA/CSAP 
believes  optimal  conditions  and 
incentives  needed  to  establish  a 
successful  State  Incentive  Program  are 
assiued.  The  Governor's  leadership  and 
involved  commitment  to  youth 
substance  abuse  prevention,  coupled 
with  the  infrastructure  previously 
developed  through  the  substance  abuse 
Block  Grant  funds  can  spur  the  renewed 
support  of  organizations  throughout  the 
State  and  ensure  that  substance  abuse 
prevention  aimed  at  youth  remains  a 
high-priority,  comprehensive,  and 
systemically  integrated  State-wide 
effort. 


For  this  State  Incentive  Program, 
SAMHSA/CSAP  strongly  supports  State 
use  of  existing  prevention  expertise  and 
resources  that  already  reside  in  the 
Alcohol  and  Drug  Single  State  Agency 
(SSA),  which  continues  to  fimd 
prevention  strategies  through  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant.  Therefore. 
SAMHSA/CSAP  encourages  Governors 
to  include  a  significant  role  for  the  SSA 
in  the  development,  planning  and 
implementation  of  State  efforts  under 
this  cooperative  agreement.  For 
example,  the  SSA  director  or  his/her 
designee  could  serve  as  the  project 
director  for  the  cooperative  agreement, 
thereby  serving  in  a  key  leadership  and 
oversight  capacity. 

•  Cooperative  Agreements/ Amounts: 
It  is  estimated  that  approximately  $42 
million  will  be  available  to  support 
approximately  12-18  awards  under  this 
cooperative  agreement  announcement  in 
FY  1998.  In  determining  award 
amounts,  consideration  will  be  given  to 
the  State's  population,  substance  abuse 
prevention  needs,  and  the  cost 
requirements  of  the  proposed  plan. 
Accordingly,  it  is  expected  that  awards 
will  range  from  $2  million  to  $3  million. 
Final  award  amounts  and  the  actual 
number  of  awards  made  will  depend  on 
the  number  and  quality  of  applications 
received,  and  on  consideration  of  the 
relative  cost  reasonableness  of  projects 
approved  for  funding. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Dave 
Robbins  or  Dan  Fletcher,  DSCSD, 
Systems  Applications  Branch,  Center  for 
Substance  Abuse  Prevention,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Rockwall  II  Building, 
9th  Floor,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-0369. 

•  Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Peggy  Jones,  Division  of  Grants 
Management,  OPS,  Substance  Abuse 
and  Mental  Health  Services, 
Administration,  Rockwall  n  Building, 
Room  630,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-9666. 

•  Application  Kits:  Application  kits 
are  available  fi«m:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI),  P.O.  Box  2345, 
Rockville,  MD  20847-2345. 1-800-729- 
6686;  1-800-487-4889  TDD.  Via 
Internet:  www.health.org  (Go  into  the 
Forum  Section  bf  the  Web  site,  click  on 
"CSAP  FY  98  Grant  Opportunities.") 

Visually  impaired:  Disk  versions  of 
the  application  may  be  requested. 
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Agreements  for  the 
Provider  Education 
im  II  (HIV/ AIDS 


I  teadline:  April  3, 
purpose  of  this 


4.1.2    CooperatiMe 
Mental  Health  Ci  IB 
in  HIV/AIDS  Progra 
Education) 

•  Application 
1998. 

•  Purpose:  Th^ 
cooperative  agrei  ilnent  program  is 
twofold:  (1)  To  diiseminate  to  mental 
health  care  service  providers  state-of- 
the-art  knowledge  about  how  to  identify 
and  treat  the  psychological  and  the 
neuropsychiatric  sequelae  of  HIV/ AIDS; 
and  (2)  to  develop  knowledge  on  how  to 
be  more  effective  in  the  dissemination 
of  this  knowledge; 

The  latter  includes  an  assessment, 
through  a  multisitje  evaluation,  of  both  ^ 
the  use  and  usefulness  of  this 
knowledge  for  providers  of  HIV/AIDS 
specific  mental  health  care  services  (the 
assessment  protodol  and  measures  are 
being  developed  linder  a  separate 
contract).  | 

Applications  are  being  solicited  for  6 
to  8  established  education  sites  (funds 
will  not  be  availall  le  to  develop  new 
HIV/ AIDS  education  projects)  to 
provide  educatiop  training 
(incorporating  the  required  activities 
outlined  in  the  Guidance  for  Applicants, 


GFA)  to  a  minimal 
mental  health  ca 
year,  per  site,  for 
(5)  provider  grou 


of  1,000  individual 
I  service  providers  per 
years.  At  least  five 
must  be  included  in 
the  training  projeijt  (e.g.,  psychiatrists, 
psychologists,  social  workers,  medical 
students,  primary  care  residents, 
psychiatry  residents,  nurses,  counselors, 
the  clergy  and  otl^tr  spiritual  providers). 
Applications  aM  also  being  sought  for 
a  coordinating/ te^nnical  assistance 
center  to  provide  !overall  coordination  of 
the  program.  The  Pole  of  the 
coordinating  centjejr  will  be  to  (1) 
provide  leadershikl  and  guidance  to  the 
education  sites  onithe  implementation 
of  the  multisite  evaluation,  (2)  manage 
and  analyze  the  copmon  data  collected 
across  education  «tes,  and  (3)  provide 
technical  assistanide  to  the  sites  in 
modifying  their  projects  based  on  the 
multisite  evaluation  interim  Hndings. 

•  Priorities:  None. 

•  Eligible  Applifcants:  Applications  to 
be  an  education  sife  or  the  coordinating 
center  may  be  submitted  by 
organizations  such)  as  units  of  State  or 
local  governments  land  by  domestic 
private  nonproBt  and  for-profit 
organizations  such  as  community-based 
organizations,  universities,  colleges,  and 
hospitals.  Applications  from 
Historically  Black  Colleges  and 
Universities,  Hispjdnic  Serving 
Institutions  and  THbal  Colleges  and 
Universities  are  encouraged. 


Applicants  may 
education  site  or  ( 


ipply  to  be  either  an 
coordinating  center. 


or  both;  however,  separate  applications 
must  be  submitted. 

•  Cooperative  Agreements/ Amounts: 
It  is  estimated  that  approximately  $1.6 
million  will  be  available  to  support 

,  approximately  6  to  8  education  site 
awards  under  this  GFA  in  FY  1998.  The 
average  award  is  expected  to  range  from 
$200,000  to  $300,000  in  total  costs 
(direct+indirect).  It  is  also  estimated 
that  approximately  $400,000  in  total 
costs  (direct+indirect)  will  be  available 
to  support  one  (1)  coordinating  center 
award  under  this  GFA  in  FY  1998. 
Actual  funding  levels  will  depend  upon 
the  availability  of  appropriated  funds. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  programmatic 
or  technical  assistance  contact:  Barbara 
J.  Silver,  Ph.D.,  Director,  Mental  Health 
Care  Provider  Education  in  HIV/ AIDS 
Program  II,  Office  of  the  Associate 
Director  for  Medical  Affairs,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  15-81.  5600  Fishers  Lane,    ' 
Rockville,  MD  20857,  (301)  443-7817. 

•  Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Stephen  Hudak,  Grants 
Management  Specialist,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  15C-05,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4456. 

•  Application  Kits:  Application  kits 
are  available  from:  National  Mental 
Health  Services,  Knowledge  Exchange 
Network  (KEN),  P.O.  Box  42490, 
Washington,  DC  20015,  Voice:  (800) 
789-2647.  TTY:  (301)  443-9006,  FAX: 
(301) 984-8796. 

The  full  text  of  the  GFA  is  available 
electronically  via  the  Center  for  Mental 
Health  Services  Knowledge  Exchange 
Network  (KEN)  (voice  line  800-789- 
2647  or  Electronic  Bulletin  Board  800- 
790-2647). 

4.2    Grants 

4.2.1    Comprehensive  Community 
Mental  Health  Services  for  Children  and 
their  Families  (Child  Mental  Health 
Initiative) 

•  Application  Deadline:  April  3. 
1998. 

•  Purpose:  Under  Section  561(a)  of 
the  Public  Health  Service  Act  grants 
will  be  awarded  to  implement,  in  one  or 
more  communities,  a  broad  array  of 
community-based  and  family-focused 
services  for  children  with  serious 
emotional  disturbance  and  their 
families,  including  individualized  case 
planning  and  coordination,  and  to 


enable  communities  to  integrate  child- 
and  family-serving  agencies,  including 
health,  mental  health,  substance  abuse 
treatment,  child  welfare,  education,  and  ■ 
juvenile  justice  into  a  local 
comprehensive  system  of  care.  The 
statute  further  requires  that  an 
evaluation  of  the  system(s)  of  care 
implemented  under  the  Program  be 
conducted  and  that  it  include,  among 
other  things,  longitudinal  studies  of  the 
outcomes  of  services  provided  by  such 
systems. 

The  primary  goal  of  the  program  is  to 
successfully  implement  systems  of  care 
at  the  grant  sites.  A  second  goal  after 
implementing  systems  of  care,  is 
evaluation  of  the  outcomes  of  services 
delivered  under  the  system.  This  will  be 
accomplished  through  a  national  multi- 
site  evaluation  conducted  under  a 
separate  contract  and  grantees  will  be 
required  to  cooperate  with  the  multi-site 
evaluation  contractor.  The  final  goal  of 
the  Program  is  to  use  the  results  of  both 
the  system  development  efforts  of  each 
service  site  and  the  results  of  the 
descriptive,  process  and  outcome 
evaluation  to  shape  future  program 
direction  with  proven  exemplary 
practices  that  work  best  for  children  and 
their  families. 

•  Priorities:  None. 

•  Eligible  Applicants:  Eligible  entities 
include  States  (as  defined  in  Section  2 
of  the  PHS  Act),  political  subdivisions 
of  States,  and  Indian  tribes  or  tribal 
organizations  (as  defined  in  Section  4(b) 
and  Section  4(c)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act).  Applications  from  all 
State  level,  political  subdivisions  of 
States  (e.g.,  counties,  cities),  tribe  or 
tribal  organization  child-serving 
agencies  are  allowed.  In  order  for  an 
entity  to  be  eligible,  a  plan  must  be  in 
place  for  the  development  of  a  system 
of  care  for  community-based  services  for 
children  with  a  serious  emotional 
disturbance  approved  by  the  Secretary 
of  the  U.S.  Department  of  Health  and 
Human  Services  per  Section  564(b)  of 
the  PHS  Act.  For  the  purposes  of  this 
program,  an  approved  State  Mental 
Health  Plan  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbance,  submitted  under  Public 
Law  102-321,  will  be  accepted  as  such 

a  plan. 

•  Grants/Amounts:  Approximately 
$8-12  million  will  be  available  to 
support  8  to  12  awards  under  this  GFA 
in  FY  1998.  Actual  funding  will  depend 
upon  the  availability  of  funds  at  the 
time  of  award.  These  grants  are  for  a 
period  of  5  years;  it  is  anticipated  that 
approximately  $1  million  will  be 
available  to  each  grantee  in  year  one;  $1 
million  in  year  two;  $2  million  in  year 


570 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6,  1998  /  Notices 


three,  $1.5  million  in  year  four,  and  $1.5 
million  in  five.  An  applicant  must 
arrange  and  demonstrate  the  availability 
of  match  of  non-Federal  funds  in 
mandated  ratios. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.104. 

•  Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Gary  De 
Carolis,  Chief,  Child,  Adolescent,  and 
Family  Branch,  Division  of  Knowledge 

,  Development  and  Systems  Change 
Center  for  Mental  Health  Services/ 
SAMHSA,  Room  18-49,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857.  (301)  443-1333/FAX  (301) 
443-3693,  Internet: 
gdecarol@samhsa.gov. 

For  grants  management  issues, 
contact: 

Stephen  Hudak,  Grants  Management 
Officer.  Office  of  Program  Services/ 
SAMHSA,  Room  15C-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-4456/FAX  (301) 
594-2336,  Internet: 
shudak@samhsa.gov. 

•  Application  kits,  contact:.  National 
Mental  Health  Services,  Knowledge 
Exchange  Network  (KEN),  P.O.  Box 
42490.  Washington,  D.C.  20015,  Voice: 
(800)  789-2647,  TTY:  (301)  443-9006, 
FAX:  (301)  984-8796. 

•  CMHS  intends  to  sponsor  two 
technical  assistance  workshops  for 
potential  applicants:  February  10-11, 
1998  in  Denver,  Colorado  and  February 
23-24,  1998  in  Washington,  D.C.  For 
more  information,  potential  applicants 
may  contact:  Ken  Currier,  Director, 
Technical  Assistance  Operations, 
National  Resource  Network  for  Child 
and  Family  Mental  Health  Services, 
Washington  Business  Group  on  Health, 
777  North  Capitol  Street,  N.E.,  Suite 
800,  Washington.  D.C.  20002,  (202)  408- 
9320/FAX  (202)  408-9332.  Internet: 
currier@wbgh.com. 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
'  submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 


a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  emd  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  1998  activity 
described  above  is/is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
all  FY  1998  activities  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  gov^nunents) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities  Review, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building.  Room  17-89.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 


The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  December  30, 1997. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA.  . 
[FR  Doc.  98-192  Filed  1-5-98;  8:45  am] 

BILUNG  CODE  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-837246 

Applicant:  Language  Research  Center, 
Georgia  State  University,  Decatur,  GA. 

The  applicant  requests  a  permit  to 
export  one  female  Sumatran  orangutan 
[Pongo  pygmaeus  abelii]  to  the  Japan 
Monkey  Center,  Inuyama  City,  Japan  for 
the  purpose  of  the  enhancement  of  the 
survival  of  the  species  through  a 
breeding  loan  for  captive  propagation. 

PRT-837412 

Applicant:  Wildlife  Conservation  Society, 
Bronx,  NY. 

The  applicant  requests  a  permit  to 
export  a  collection  of  pathology  slides  to 
the  Guadalajara  Zoo,  Mexico  for  the 
purpose  of  scientific  research.  This 
collection  includes  samples  obtained 
opportunistically  from  endangered 
mammals  [Rhinoceros  unicornis,  Papio 
sphinx,  Pudu  pudu,  NasaUs  larvatus. 
Bos  gaurus,GazeIIa  leptoceros,  Equus 
grevyi,  Cervus  nippon),  endangered 
reptiles  (Geochelone  radiata),  and 
endangered  birds  (Lophura  swinhoii. 
Geronticus  eremita,  Tragopan  blythi, 
Macrocephalon  maleo). 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
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submitted  to  satisiy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  IJ.S.C.  1361  etseq.)  and 
the  regulations  governing  marine 
mammals  (50  CF  ^  18). 

PRT-837847 

Applicant:  Arthur  i  ]antando,  Htmtingdon 
Valley,  PA. 

The  applicant  requests  a  permit  to 
import  a  polar  bpar  [Ursus  maritimus) 
sport-himted  frditi  the  Lancaster  Sound 
polar  bear  popu  ition,  Northwest 
Territories,  Canii^a  prior  to  April  30, 
1994,  for  persoi 
PRT-637990 

Applicant:  Stephi 

MN. 


use. 


C  Slack,  Chanhassen, 


The  applicant  Quests  a  permit  to 
import  a  polar  biejar  {Ursus  maritimus) 
sport-hunted  firdm  the  Davis  Strait  polar 
bear  population]  Northwest  Territories. 
Canada  prior  to  4pril  30, 1994,  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  pubUc 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N-  Fairfax  Drive,  Room 
700,  Arlington.  Virginia  22203. 
telephone  703/35)8-2104  or  fax  703/ 
358-2281  and  mtiist  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the: Director. 

Dociunents  and  other  information 
submitted  with  tbe  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infoi^ation  Act,  by  any 
party  who  submitis  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  3b  days  of  the  date  of 
pubUcation  of  th^s  notice. 

Dated:  Decembe^  81. 1997. 
MaryEllen  AmtowCT. 

Acting  Chief,  Branik  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  98-200  Fjlpd  1-5-98;  8:45  am) 

BILUNG  COOE  4310-6S-t> 


DEPARTMENT  OP  THE  INTERIOR 
Fish  and  Wildlife  Service 


Notice  of  Receipjt 
PeiTOit 


of  Applications  for 


The  following  ipplicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 


notice  is  provide^ 


10{c}of  the  Enda^ered  Species  Act  of 


piu-suant  to  Section 


1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Richard  T.  Adams.  Reno. 
NV.  PRT-837459. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  {Damaliscus  pygargus  dorcas] 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Olds  Schupp,  Ann  Arbor, 
MI.  PRT-837779. 

The  applicant  requests  a  permit  to 
import  die  sport-hunted  trophy  of  one 
bontebok  Damaliscus  pygargus  dorcas 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Thomas  R.  Plooy, 
Anchorage,  AK,  PRT-837778. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  Damaliscus  pygargus  dorcas 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  S.C.  Department  of  Natural 
Resources,  Columbia,  SC.  PRT-834977. 

The  applicant  requests  a  permit  to 
export  biological  samples  of  loggerhead 
[Caretta  caretta)  sea  turtles,  collected  by 
the  South  Carolina  Department  of 
Natural  Resources  under  a  Section  6 
Agreement  with  the  U.S.  Fish  and 
Wildlife  Service.  This  notice  is 
applicable  for  the  proposed  activities 
carried  out  under  the  permit,  if  issued, 
for  a  period  of  five  years. 

Written  data  or  comment»should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  432,  Arlington.  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR 18). 

Applicant:  David  Dybvig,  Tucson,  AZ, 
PRT-837757. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 


Northwest  Territories.  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700.  Arlington.  Virginia  22203, 
telephone  703/358-2104  or  fax  703/358- 
2281  and  must  be  received  within  30 
days  of  the  date  of  pubhcation  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  December  19, 1997. 
MaryEllen  Amtower, 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc.  98-203  Filed  1-5-98:  8:45  ami 

BILUNQ  COK  4310-6&-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  November  5, 1997.  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  214,  Page  59876,  Uiat  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  Moses, 
Worthington,  IN,  for  a  permit  (PRT- 
836090)  to  import  a  sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
from  the  Lancaster  Sound  population. 
Northwest  Territories,  Canada  prior  to 
April  30. 1994.  for  personal  use. 

Notice  is  hereby  given  that  on 
December  16, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  21, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  203,  Page  54648.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  William  R. 
Williamson,  Austin,  TX  for  a  permit 
(PRT-832316)  to  import  a  sport-hunted 
polar  bear  {Ursus  maritimus)  trophy. 
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taken  from  the  McClintock  Channel 
population,  Northwest  Territories, 
Canada, for  personal  use. 

Notice  is  hereby  given  that  on 
December  9, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  pennit  subject  to  certain 
conditions  set  forth  therein. 

On  September  25,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  186,  Page  50394,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Wilton 
Hardesty,  Gunnison.  CO  for  a  permit 
(PRT-832902)  to  import  a  sport-hunted 
polar  bear  {Ursus  maritimus)  trophy, 
taken  from  the  Davis  Strait  population. 
Northwest  Territories,  Canada,  prior  to 
April  30, 1994,  for  personal  use. 

Notice  is  hereby  given  that  on 
December  16, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  25,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  186,  Page  50394,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Seattle 
Aquarium,  Seattle,  WA  for  a  permit 
(PRT-834418)  to  take  for  the  purpose  of 
public  display  one  female  northern  sea 
otter  (Enhydra  lutris  lutris)  recovered  by 
the  Fish  and  Wildlife  Service  as  an 
orphaned  pup  near  Kodiak,  AK. 

Notice  is  hereby  given  that  on 
November  20,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax (703)  358-2281. 


Dated:  December  31. 1997. 
MaryEIIen  Amtower, 

Acting  Chief,  Bmnch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  98-199  Filed  1-5-98;  8:45  am) 

MLUNQ  CODE  431»-6»-^ 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  September  25, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  186.  Page  50394,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Mote  Marine 
Laboratory,  for  a  permit  {PRT-834406) 
to  opportunistically  take  manatees 
[Trichecus  manatus)  for  scientific 
research  of  the  manatee  cellular 
immune  system. 

Notice  is  hereby  given  that  on 
November  26, 1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm.  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  Decemlwr  19, 1997. 
MaryEIIen  Amtower, 

Acting  Chief  Bmnch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  98-201  Piled  1-5-98;  8:45  ami 

aiLUNG  CODE  431»-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Denial  of  Permit  for  Marine  Mammals 

On  July  31, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  147,  Page  41072,  that  an 


application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Bruce 
Shoeneweis  for  a  permit  (PRT-831928) 
to  import  a  sport-hunted  polar  bear 
(Ursus  maritimus)  trophy,  taken  from 
the  McClintock  Channel  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on 
December  3, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  denied  the  requested 
permit. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Rm  430.  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  December  19, 1997. 
MaryEIIen  Amtower. 

Acting  Chief  Bmnch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  98-202  Piled  1-5-98;  8:45  amj 

BILUNQ  COOE  4310-a6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

agency:  U.S.  Fish  and  Wildlife  Service. 

ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)l,  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  incidental  to  oil  and  gas  industry 
exploration,  development,  and 
production  activities  have  been  issued 
to  the  following  companies: 


Company 

ARCO  Alaska,  Inc  

ARCO  Alaska,  Inc  

Northern  Geophysical 


Activity 


Exptoration 
Exploration 
Exploration 


Location 


Coiville  River 

Kuparuk  River  Unit  

Hemisprings,  Fish  Creek,  Sag  River 


Date  issued 


December  9, 1997. 
December  9,  1997. 
December  16,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 


Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 


SUPPLEMENTARY  INFORMATION:  Letters  of 
Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
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Service  Federal  lules  and  Regulations 
"Marine  Mamnji  ils;  Incidental  Take 
During  Specifiei4  Activities"  (58  FR 
60402;  Novembl^  16. 1993);  modified 
and  extended  (80  FR  42805;  August  17, 
1995). 

Dated:  Decemb  !i  24 , 1 997. 
David  B.  Allen, 

Regional  Director 

IFR  Doc.  98-155  filed  1-5-98;  8:45  am] 

BILUNG  CODE  431 


-^l- 


DEPARTMENT  I^F  THE  INTERIOR 
Bureau  of  IndMiji  Affairs 
Indian  Gaming  1 1 

AGENCY:  Bureaul  pf  Indian  Affairs, 
Interior. 

ACTION:  Notice  (^|  approved  Tribal-State 
Compact. 


summary:  PujTsiiint  to  Section  11  of  the 
Indian  Gaming  Riegulatory  Act,  Public 
Lawr  100-497.  251  U.S.C.  2710.  the 
Secretary  of  the  Ihterior  shall  publish,  in 
the  Federal  Regjitter.  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indiin  Affairs,  Department 
of  the  Interior,  tprough  his  delegated 
authority,  has  approved  the  Compact 
between  the  Pyramid  Lake  Paiute  Tribe 
and  the  State  of  Mevada,  which  was 
executed  on  August  4, 1997. 

DATES:  This  actipp  is  effective  January  6. 

1998. 

FOR  FURTHER  INfIc  RMATION  CONTACT: 

Director,  Indian! (gaming  Management 

Staff,  Bureau  of  Indian  Affairs, 

Washington,  DCj  ^0240,  (202)  219-4068. 

Dated:  Decembei:|12. 1997. 
Kevin  Cover, 

Assistant  Secretaiyi— Indian  Affairs. 
IFR  Doc.  98-219  Bled  1-5-98;  8:45aral 

MLUNQ  CODE  4310-O^iP 


DEPARTMENT  QF  THE  INTERIOR 

Bureau  of  Landj  Management 
[AK-020-5101-00f|.O12] 

Availability  of  the  Draft  Environmental 
Impact  Statement  (EIS)  for  the  Golden 
Valley  Electric  Association  Northern 
Intertie  Project  (gIS  #97-47);  Alaska 

AGENCY:  Bureau  jc^f  Land  Management. 
ACTION:  Notice. 


SUMMARY:  Goldett  Valley  Electric 
Association  has  Applied  to  the  Bureau  of 
Land  Management  (BLM)  for  a  Right  of 
Way  (ROW)  to  construct  a  230kv 


transmission  line  from  Healy.  Alaska,  to 
Fairbanks.  Alaska.  Therefore,  in 
compliance  with  the  Federal  Land 
Policy  and  Management  Act.  as 
amended,  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  40 
CFR  Parts  1500-1508,  the  Bureau  of 
Land  Management  has  prepared  a  Draft 
EIS.  The  Draft  EIS  evaluates  the  granting 
of  the  ROW  necessary  for  the  Golden 
Valley  Electric  Association  Northern 
Intertie  Project. 

The  public  can  view  a  set  of  large- 
scale  maps  and  pick  up  copies  of  the 
Draft  EIS  at  the  following  locations: 

Fairbanks:  BLM-Northem  District 
Office  and  the  Alaska  E)epartment  of 
Natural  Resources  Office. 

Nenana:  Nenana  Public  Library. 

Anderson:  Anderson  City  Hall. 

Healy:  Healy  Community  Center. 

Copies  are  also  available  by  mail  by 
contacting  the  BLM  Northern  District 
Office,  1150  University  Avenue, 
Fairbanks,  Alaska  99709,  or  by  calling 
(907) 474-2339. 

DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  no 
later  than  March  5,  1998.  Oral  and/or 
written  comments  may  also  be 
presented  at  four  pubUc  meetings 
scheduled  as  follows: 

Fairbanks:  February  9, 1998,  Carlson 
Center. 

Nenana:  February  10, 1998,  Nenana 
Senior  Center. 

j4/jderson:  February  11, 1998, 
Anderson  City  Hall. 

Healy:  February  12, 1998,  Healy 
Community  Cehter. 

The  meetings  will  be  conducted  at  all 
locations  in  the  following  manner;  1 
p.m.  to  5  p.m. — Open  House  where 
information  and  maps  will  be  displayed 
and  staff  will  be  available  to  answer 
questions.  Written  comments  will  be 
accepted.  7  p.m.  to  9  p.m.— Public 
Hearing  where  oral  comments  will  be 
recorded.  Written  comments  will  also  be 
accepted. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to  the 
Bureau  of  Land  Management.  Northern 
District  Office.  Attn:  Gary  Foreman, 
1150  University  Avenue,  Fairbanks, 
Alaska  99709-3899.  Comments  can  also 
be  entered  via  the  internet  at  http:// 
aurora.ak.blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Foreman,  Project  Manager,  at  1-800- 
437-7021  or  (907)  474-2339. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
EIS  analyzes  seven  transmission  line 
route  alternatives  and  the  No  Action 
alternative.  The  preferred  alternative  is 
the  Rex/South  Route,  Option  B. 

Public  participation  for  this  project 
has  occurred  throughout  the  process. 


The  BLM  and  the  Rural  Utilities  Service 
completed  an  Environmental 
Assessment  of  the  project  in  January 
1997.  Based  on  public  and  agency 
comments  the  BLM  decided  to  complete 
an  EIS  for  this  project.  The  Notice  of 
Intent  for  the  EIS  was  filed  in  the 
Federal  Register  in  May,  1997.  Public 
meetings,  open  houses,  and  mail  outs 
have  been  conducted  for  the  ' 

Environmental  Assessment  and  the 
Environmental  Impact  Statement 
processes.  Any  comments  presented 
during  these  processes  have  been 
considered. 

Dated:  December  30, 1997. 
Donald  L.  Hinrichsen, 

Acting  Associate  State  Director. 

IFR  Doc.  98-189  Filed  1-5-98:  8:45  am) 

BILUNG  CODE  4310-,iA-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-97-16] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  January  15. 1998  at  3:00 
p.m. 

place:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  TA-201-67  (Wheat  Gluten) 
(Injury  Phase) — briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

pohcy.  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  December  30, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-369  Filed  1-2-98;  1:05  pm) 

BIUJNO  CODE  7D20-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administiation 

John  Paul  King.  M.D..  Denial  of 
Applications 

On  August  12. 1997.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  PEA),  issued  an  Order 
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to  Show  Cause  to  John  Paul  King,  M.D., 
of  Reynoldsburg,  Ohio,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application, 
dated  August  28. 1995.  for  a  DEA 
Certificate  of  Registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f).  for  reason  that  this  registration 
would  be  inconsistent  with  the  public 
interest.  Specifically,  the  Order  to  Show 
Cause  alleged  that: 

"(1)  In  December  1991,  the  DEA 
conducted  an  inspection  of  (Dr.  King's] 
controlled  premises  which  revealed 
recordkeeping  violations  including 
failure  to  maintain  a  biennial  inventory, 
failure  to  maintain  receipt  and 
dispensing  records,  failure  to  properly 
maintain  Schedule  II  records,  and  illegal 
import  and  export  of  controlled 
substances.  In  addition,  an  audit 
revealed  a  shortage  of  approximately 
19.000  dosage  units  of  Schedule  II.  Ill 
and  IV  controlled  substances. 

(2)  Subsequently,  in  a  civil 
proceeding  against  [Dr.  King]  for 
violations  of  the  Contftlled  Substances 
Act,  the  United  States  District  Court  for 
the  Southern  District  of  Ohio  issued  a 
Summary  Judgment  in  favor  of  the 
Government  on  August  24,  1993.  In 
February  1994,  [Dr.  King]  agreed  to  a 
settlement  in  which  [he]  paid  a  $14,000 
civil  fine  and  agreed  to  certain 
restrictions  with  regard  to  [his]  DE^ 
registration  to  handle  controlled 
substances.  [Dr.  King]  also  agreed  to 
surrender  [his]  DEA  Certificate  of 
Registration  if  later  [he  was]  found  to  be 
in  violation  of  any  provision  of  the 
agreement. 

(3)  In  March  1994,  DEA  conducted  an 
inspection  of  [Dr.  King's)  controlled 
premises  and  found  regulatory 
violations  related  to  [his]  inventory 
records.  In  August  1994,  DEA 
conducted  another  inspection  of  [his] 
premises  in  which  it  was  determined 
that  [he]  failed  to  maintain  a  proper 
dispensing  log,  failed  to  maintain  a 
record  of  inventory,  maintained  certain 
controlled  substances  in  stock  contrary 
to  the  settlement  agreement,  and 
improperly  maintained  Schedule  II 
records.  An  audit  of  [his]  records 
indicated  an  overage  of  the  Schedule  U 
controlled  substance,  Demerol. 
Consistent  with  the  earliw  settlement 
agreement,  on  September  20, 1994,  [Dr. 
King]  voluntarily  surrendered  [his]  DEA 
Certificate  of  Registration,  AK2838766. 

(4)  In  November  1994,  the  Ohio 
Pharmacy  Board  provided  DEA  with  a 
captured  prescription  which  indicated 
that  on  October  20, 1994  [Dr.  King]  had 
prescribed  Restoril,  a  Schedule  IV 
controlled  substance,  to  a  patient 
without  being  registered  to  do  so.  in 


violation  of  21  U.S.C.  841(a)(1)  and 
843(a)(3)." 

The  Order  to  Show  Cause  also 
notified  Dr.  King  that  should  no  request 
for  a  hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 
The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  August  19,  1997.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  King  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Acting  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  King  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  the  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  C.F.R.  1301.43  (d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  subsequent  to  the  issuance  of 
the  Order  to  Show  Cause,  DEA  learned 
that  by  Order  dated  June  26, 1997,  the 
State  Medical  Board  of  Ohio  (Board) 
permanently  revoked  Dr.  King's  license 
to  practice  medicine  and  surgery  in  the 
State  of  Ohio  based  upon  inter  alia.  Dr. 
King's  improper  handling  of  controlled 
substances.  A  letter  from  the  Board  to 
DEA  dated  September  23,  1997, 
indicates  that  Dr.  King  has  appealed  the 
Board's  order,  and  that  pending  the 
appeal,  the  Franklin  County  Court  of 
common  Pleas  granted  Dr.  King  a  partial 
stay,  "permitting  him  to  perform 
[Federal  Aviation  Administration)  flight 
physicals  only."  The  Acting  Deputy 
Administrator  concludes  that  the  partial 
stay  of  the  Board's  permanent 
revocation  of  Dr.  King's  medical  license 
does  not  extend  to  his  handling  of 
controlled  substances,  and  therefore.  Dr. 
King  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  Ohio. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  application  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21)  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D..  62  FR 
16,193  (1997);  Demetris  A.  Green.  M.D.. 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  51,104  (1993). 

The  Acting  Deputy  Administrator 
concludes  that  Dt.  King  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Ohio,  where 
he  has  applied  for  registration  vtrith 


DEA.  Therefore,  Dr.  King  is  not  entitled 
to  a  DEA  registration  in  that  state.  The 
Acting  Deputy  Administrator  further 
concludes  that  since  Dr.  King  is  not 
entitled  to  a  DEA  registrationJn  Ohio, 
it  is  unnecessary  to  address  whether  his 
registration  would  be  inconsistent  with 
the  public  interest,  as  alleged  in  the 
Order  to  Show  Cause. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  the 
application,  submitted  by  John  Paul 
King,  M.D.,  on  August  28, 1995,  for  a 
DEA  Certificate  of  Registration,  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  February  5, 1998. 

Dated:  December  24, 1997. 
James  S.  Milford, 
Acting  Deputy  Administrator. 
(FR  Doc.  98-146  Filed  1-5-98;  8:45  am) 

BiLUNQ  COOE  4410-0»-M. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  Number  170M2] 

Task  Force  on  Suspicious  Orders 
Meeting 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Suspicious  Orders  Task  Force  will  be 
held  on  February  04-05, 1998.  The 
panel  will  meet  from  9:00  a.m.  to  5:00 
p.m.  both  days  at  San  Diego  California 
Federal  Building,  880  Front  Street,  San 
Diego,  California.  All  proceedings  wrlll 
be  held  in  the  Sixth  Floor  Auditorium.  ■ 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Any 
Interested  person  may  observe  meetings 
or  portions  thereof  and  shall  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meetlj^  chairman  and  with  the 
approval  of  the  full-time  Designated 
Federal  Official  (DFO)  in  attendance. 

In  addition  to  presenting  limited 
verbal  statements,  Interested  parties 
shall  be  permitted  to  file  written 
statements  with  Task  Force  members. 
Written  statements  will  be  taken  at  any 
time  during  the  meeting  and  distributed 
to  the  Task  Force  as  soon  as  feasible. 
Presenters  of  written  statements  are 
requested  to  provide  25  copies  of  the 
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statement  to  expieidite  distribution  to  the 
Task  Force  memjt^rs.  If  the  presenter 
does  not/can  not  provide  the  requested 
copies,  the  DFO  will  arrange  for  the 
copies  and  the  Task  Force  will  consider 
the  statement  wh0n  the  copies  are 
available.  Verbal  comments  may  be 
limited  in  time  by  the  DFO  to  insure 
adequate  opportiQiity  for  testimony  by 
as  many  presenters  as  possible.  Any 
person  wishing  to  submit  agenda  items 
or  desiring  to  present  formal  testimony 
should  contact  thb  DFO  at  least  ten  (10) 
days  prior  to  the!  Meeting. 

DATES:  February '4,  5, 1998. 

FOR  FURTHER  INF<t>RMATION  CONTACT: 

Michael  Leser,  Pkt>gram  Analyst,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-4026, 
Facsimile  (202)  307-857O. 

SUPPLEMENTARY  MFORMATION:  If  you 
need  special  accommodations  due  to'a 
disability,  please  contact  the  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  fejoo  Army  Navy  Drive, 
Arlington.  Virgir  ^  22202,  (202)  307- 
4026  at  least  sevi  \  i  (7)  days  prior  to  the 
meeting. 


TA-W 


34,062 
34,063 
34.064 
34,065 
34,066 
34,067 
34.068 
34.069 
34.070 
34.071 
34.072 
34,073 
34.074 
34,075 
34.076 
34,077 


Dated:  December  30, 1997. 

John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[PR  Doc.  98-147  Filed  1-5-98;  8:45  am) 

BIUMG  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  A^y  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted- 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 

Appendix 

(Petitions  Instituted  On  12/08/97] 


determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  16. 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  16, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  8th  day  of 
December,  1997. 

Grant  D.  Beale, 

Acting  Director.  Office  of  the  Trade 
Adjustment  Assistance. 


Subject  firm  (petitioners) 


Can  Corp.  of  America  (Wkrs)  .. 

Giorgio  Foods,  Inc  (Co.)  

Masco  (Wkrs) 

General  Workers  Corp  (Wkrs)  . 
Johnstown  Wire  Tech.  (Wkrs)  . 
Duracall  North  Atlantk:  (Wkrs)  . 

International  Wire  (Co.) 

Frankjifi  Disposables  (Wkrs)  .... 
Amerifcbn  Fabrics  (The)  (Wkrs) 
Kesslif  Industries.  Inc  (Co.)  .... 

Greenfield  Industries  (Co.) 

Greerlfield  Industries  (Co.) 

GreertflekJ  Industries  (Co.) 

Sutersville  Lumber  (Wkrs)  

Hanes  PrintaWes  (Co.)  

Pikes  Ipeak  Greenhouse  (Co.)  .. 


(FR  Doc.  98-186  Fi 
BILUNQ  CODE  4510-M  -Al 


I  d  1-5-98;  8:45  am) 


Location 


Blandon.  PA 

Temple,  PA 

Jacksboro,  TN 

Albany,  GA 

Buffato,  NY 

Waterbury.  CT , 

Bourtx>n,  IN , 

Columbus.  OH  , 

Picayune,  MS , 

El  Paso,  TX 

South  Deerfield.  MA . 

Anaheim.  CA 

Greensboro.  NC 

Sutersville,  PA 

Maxton.  SC  

Colorado  Spring,  CO 


Date  of 
petition 


11/01/97 
11/01/97 
11/22/97 
11/17/97 
1 1/24/97 
11/21/97 
11/07/97 
11/24/97 
11/18/97 
1 1/06/97 
11/26/97 
11/26/97 
11/26/97 
11/26/97 
1 1/24/97 
12/02/97 


Producf(s) 


Metal  Cans. 

Process  Mushrooms. 

Grills,  Register  &  Diffusers— Heat  &  Air. 

Automotive  Generators. 

Wire  Coils. 

Rechargeat>le  Batteries. 

Automotive  PVC  Insulation  Wire. 

Hair  nets  and  Beard  Restraints. 

Tablecloths,  Curtains. 

Metal  Furniture. 

Lawn  Tools,  Drill  Bits. 

Lawn  Tools. 

Lawn  Tools,  Drill  Bits. 

Window  and  Door  Units. 

Men's  &  Boys'  T-Shirts. 

Ftowers. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 


are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
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Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  wrhich  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  16. 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  16. 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

APPENDIX 

(Petitions  Instituted  On  12/15/97] 


the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  15th  day 
of  December,  1997. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petitk)n 

Product(s) 

34.078  

34.079  

34.080  .... 

34.081  

Johns-Manville  (UFCW) 

Littonian  Shoe  Co  (Wrks)  

Thundert)ird  Moulding  Co  (Comp)  

Kemet  Electronics  (Comp) 

Waukegan.  IL 

Littlestown.  PA 

Yreka.  CA 

Shelby.  NC 

12/02/97 
11/28«7 
11/24/97 
11/24/97 
\2JQI2m 

11/24/97 
11/25«7 
11/25/97 
11/24«7 
11/25«7 
11/20/97 
11/19/97 
12/01/97 
12/01/97 

12/05/97 
11/26/97 
12/05«7 
12/05/97 
12/02/97 
12/05«7 
12/09/97 

Commercial  Roofing  Systems. 

Children's  shoes. 

Wood  MoukJing. 

Ceramk:  Capacitors. 

Re-manufacture  Auto  &  Marine  Ermines. 

Men's  &  ladies'  shirts,  blouses,  pants. 

Tomato-Based  Products. 

Plank  Lumber. 

Sew  Automobile  Airt>ags. 

Dinette  Sets. 

Men's  Dress  Shirts. 

Electrkal  Cordsets. 

Steering  Wheels.  Air  Bag  Covers. 

Computer  Systems  &  Components. 

Television  Receivers. 

Temperature  &  HumkJity  Sensors. 

Fireproofing  Materials. 

Graphic  Arts  &  110  Film. 

Dyeing  Yarn  and  Fabric  for  /Vpparel. 

Molded  Plastic  Parts. 

Printed  and  Dyed  Fabric. 

Speaker  Cabinets. 

Men's  &  Ladies'  Denim  Jeans. 

Docker  Slacks. 

34.082  

RMP  (Wrks)  

Pennsauken.  NJ 

Radford.  VA 

34.083  

Russell  Apparel  Corp  (Wrks) 

34.084  

Hunt-Wesson.  Inc  (Wrks) 

Weyerhaeuser  CBX  Sawmill  (Wrks) 

Fullertoo.  CA 

34.085  

Coos  Bay.  OR 

34.086  

Highland  Industries  (Wrks)  

Cheraw  SC 

34.087  

Douglas  Furniture  (Comp)  

Bedford  Park.  IL 

Swanst>oro  NC 

-34.088  

Swansboro  Garment  Co.  (Wrks)  

34.089  

General  Cable  Corp  (Comp) 

Kenly.  NC  . 

34.090  

United  Steering  Systems  (UPIU)  

Grabill.  IN 

34.091   

GtobeHe  (Wrks)  

Berlin.  NJ  

Bloomington.  IN  

El  Monte,  CA 

Bettsville,  MD  

Windsor,  CO  

Woonsocket.  Rl 

Kingsville.  TX  

Goklsboro.  NC  

Cheboygan.  Ml 

Livingston.  TN 

Mountain  City.  TN  

34.092  

34.093  ..... 

Thomson  Consumer  Elect.  (IBEW)  

Mrero  Switch  (Wrks)  

34.094  

34.095  

W.R.  Grace  and  Co.  (Comp)  

Eastman  Kodak  Co  (Comp) 

34.096  

34.097  

Florence  Dye  &  Textile  (Comp)  

Criterk)n  Plastics.  Inc  (Wrks)  

34.098  

34.099  

34.100  

34.101  

Gofcttex.  Inc  (Comp) 

Century  Products.  Inc  (Comp)  

L.A.  Manufacturing.  Inc  (Comp) 

Levi  Strauss  and  Co  (Comp)  

Signed  at  ^ 
December.  1 
Grant  0.  Bet 
Acting  Direc 
Assistance. 
IFR  Doc.  98- 

BIUJNQ  CODE 

DEPARTMI 
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BILLING  CODE  4610-30-M 

DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

[TA-W-33.845] 

Onan  Corporation,  Huntsviile, 
Aiabanta;  Including  Leased  Workers  of 
Act  Personnel  and  Services, 
Incorporated  et  al;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  23. 1997.  applicable  to  all 
workers  of  Onan  Corporation,  located  in 
Huntsviile,  Alabama.  The  notice  was 


published  in  the  Federal  Register  on 
November  7,  1997  (62  FR  60280). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  some  employees  of  Onan 
Corporation  were  leased  fi-om  ACT 
Personnel  and  Service,  Incorporated, 
Snelling  Temporary  Services,  Olsten 
Staffing  Services,  Team  Soiu-ce 
Personnel,  and  Interim  Health  Care  to 
produce  gasoline  engines  at  the 
Huntsviile,  Alabama  facility.  Worker 
separations  occurred  at  these  companies 
as  a  result  of  the  permanent  closing  of 
Onan  Corporation,  Huntsviile,  Alabama. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  ACT 
Personnel  and  Service,  Incorporated, 
Snelling  Temporary  Services,  Olsten 
Staffing  Services,  Team  Source 
Personnel  and  Interim  Health  Care, 
Huntsviile.  Alabama  leased  to  Onan 
Corporation,  Huntsviile,  Alabama. 


The  intent  of  the  Department 's 
certification  is  to  include  all  workers  of 
Onan  Corporation  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-33,845  is  hereby  issued  as 
follows: 

All  workers  of  Onan  Corporation, 
Huntsviile,  Alal>ama  and  leased  workers  of 
ACT  Personnel  and  Service,  Incorporated, 
Snelling  Temporary  Services.  Olsten  Staffing 
Services,  Team  Source  Personnel  and  Interim 
Health  Care.  Huntsviile,  Alabama  engaged  in 
employment  related  to  the  production  of 
gasoline  engines  for  Onan  Corporation. 
Huntsviile,  Alabama  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  9, 1996,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


DEPARTME 

Empioymei 
Administrai 

[TA-W-33,  & 


UMI 


Assistance. 
IFR  Doc.  98-183 
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Signed  at  VVashi^^ton,  DC  this  22nd  day  of 
December.  1997. 

Grant  D.  Beale, 

Acting  Director,  Of  'i 


Ipe  of  Trade  Adjustment 
1-5-98:  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration    i 


[TA-W-33.885] 


R.G.  Thomas  Corporation,  Palisades 
Park,  New  Jersey;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.\8(C)  an 
application  for  a(3tninistrative 
reconsideration  \Mas  Bled  with  the 
Acting  Director  oj?the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
R.G.  Thomas  Corporation,  Palisades 
Park,  New  Jersey,  The  review  indicated 
that  the  applicatidn  contained  no  new 
substantial  infoni^ation  which  would 
bear  importantly  iOn  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-33.885;  R.G.  Corporation. 
Palisades  Park,  New  Jersey 
(December  22i  1997) 

Signed  at  Washii  f  ton,  DC  this  22nd  day  of 
December,  1997. 
Grant  D.  Beale, 
Acting  Director.  Of^h 


Assistance. 

IFR  Doc.  98-182  Pi 

BILUNG  CODE  4S10-aO  It 


e  of  Trade  Adjustment 
1-5-98:  8:45  am] 
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DEPARTMENT  CJF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,  602] 

Sweatt's  Prefadei,  Incorporated  OPP, 
Alaliama  and  GSC  Management 
Company  OPP,  Alabama;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Woriter  Adjustment 
Assistance 

In  accordance  lUth  Section  223  of  the 
Trade  Act  of  1974 119  U.S.C.  2273)  the 
Department  of  Lapor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustmdnt  Assistance  on 
August  21, 1997,  Applicable  to  all 
workers  of  Sweatti  Prefade, 
Incorporated,  Opp,  Alabama.  The  notice 
was  published  in  the  Federal  Register 
on  September  17,1  i997  (62  FR  48888). 

At  tne  request  df  the  company,  the 
Department  revieWed  the  certification 
for  workers  of  the  subject  firm.  The 


workers  were  engaged  in  the  production 
of  men's  and  women's  jeans.  The 
company  reports  that  GSC  Management 
Company,  Opp,  Alabama  provided  the 
management  staff  and  office  support 
staff  to  Sweatt's  Prefade,  Incorporated, 
Opp,  Alabama.  The  workers  of  GSC 
Management  Company,  Opp,  Alabama 
were  inadvertently  omitted  from  the 
certification.  Accordingly,  the 
Department  is  amending  the 
certification  to.  correctly  identify  the 
companies  to  read  Sweatt's  Prefade, 
Incorporated,  Opp,  Alabama  and  GSC 
Management  Company,  Opp,  Alabama. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sweatt's  Prefade,  Incorporated  adversely 
affect  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,602  is  hereby  issued  as 
follows: 

All  workers  of  Sweatt's  Prefade, 
Incorporated,  Opp,  Alabama  and  GSC 
Management  Company,  Opp,  Alabama  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  5, 1996,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  19th  day 
of  December.  1997. 

Grand  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-184  Filed  1-5-98:  8:45  am] 

BILUNG  CODE  4S10-00-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  1997. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 


(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determination  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33. 916  8-  TA-W-33,934:  Delphi 

Energy  and  Engine.  Anaheim  Plant, 

Anaheim.  CA  and  Olathe.  KS. 
TA-W-33.944:  Kysor  Michigan  Fleet. 

Scott  Manufacturing.  Scottsburg. 

IN. 
TA-W-33.918;  Aeroquip  Corp.. 

Automotive  Products  Group,  Spring 

Arbor.  MI. 
TA-W-33.969;  Champion  Aviation 

Products.  Weatherly.  PA. 
In'the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33,606:  Specprint,  Inc..  A 

Division  of  John  Deal  Co..  OIney.  IL. 
The  sole  customer  of  the  subject  firm 
made  a  business  decision  to  shift 
production  of  its  bicycles  to  Mexico  and 
China. 

TA-W-33. 7 44;  Creamette  Co.,  A 

Division  ofForden  Foods  Co.,  Inc., 
New  Hope,  MN. 
The  parent  company  decided  to 
transfer  production  of  its  brand  pasta 
products  from  the  New  Hope,  MN 
facility  to  other  domestic  facilities. 
TA-W-33.985;  Gardin  Logging,  Inc.. 
Winlock,  WA. 

Production  at  Gardin  Logging,  Inc. 
was  exclusively  for  the  export  market.  A 
loss  of  export  market  business  cannot  be 
considered  a  basis  for  worker  group 
certification. 

TA-W-33, 760;  Brandt,  Inc.  a  De  La  Rue 

Co.,  Watertown,  Wi 
TA-W-34.000:  Flexsys  America,  Nitro. 

WA. 
TA-W-34,013;  Alcatel  Cable,  Roanoke. 

VA. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-33, 978;  Howden  Fan  Co.. 
Buffalo.  NY. 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
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partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certiHcation. 

A£finnative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certiHcations  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such  j^ 

determination. 
TA-W-33,935;  Reef  Gear 

Manufacturing,  Inc.,  Plant  II, 
Marine  City,  MI:  October  10,  1996. 
TA-W-34,069;  Franklin  Disposables, 

Columbus,  OH:  November  24,  1996. 
TA-W-33,866;  Faribault  Woolen  Mills 
Co.,  Faribault,  MN:  September  16, 
1996. 
TA-W-33.986;  Texas  Instrument.  Inc.. 

Central  Lake,  MI:  October  27,  1996. 
TA-W~34,005;  Tishomingo  Shoe  Co..  A 
Division  ofGenesco,  Inc.,  luka,  MS: 
October  28.  1996. 
TA-W-33,806:  Creative  Embroidery 
Corp.  Bloomfield,  Nf:  August  25, 
1996. 
TA-W-33,947  &■  A:  Herman  Katz 
Enterprises  d/b/a  H.K.  Co..  New 
York,  NY  and  Emit  Katz  of  New 
Jersey,  West  New  York,  NJ:  October 
7.  1996. 
TA-W-33,970:  GE  Control  Products,  a 
Subsidiary  of  the  General  Electric 
Co.,  Carroll,  lA:  October  20,  1996. 
TA-W-34,004:  MAPA  Pioneer  Corp.. 
Willard,  OH:  November  1.  1996. 
TA-W-34,011;  SRAM  Corp.,  Elk  Grove, 

IL:  November  4,  1 996. 
TA-W-33,945:  General  Motors  Corp., 
Powertrain  Danville  Plant.  Danville, 
IL:  February  17.  1997. 
TA-W-34.014;  Dee's  Mfg  Inc.,  El  Paso, 

TX:  November  6,  1996. 
TA-W-33,871:  Philips  Ughting  Co., 

Little  Rock  AR:  September  22,  1996. 
TA-33,818;  Sew  More,  Inc..  Albemarle, 

NC:  August  25,  1996. 
TA-W-34,043;  Hogg's  Factory,  Maiden, 

MO:  November  14,  1996. 
TA-W-33,997;  Century  Mfg  Co..  Pierre, 

SC:  November  3,  1996. 
TA-W-33,908  &■  A;  Tennessee  River. 
Inc.,  Plant  #7,  Russellville.  AL  and 
Plant  111,  Hamilton.  AL:  October  3, 
1996. 
TA-W-33.940  &  A;  Uberty 

Childrenswear  Co.-.  Snead,  AL  and 
Geraldine,  AL:  October  17.  1996. 
TA-W-33,919;  Brooklyn  Foil,  Inc.,  A 
Subsidiary  of  Stanniolfabrik 
Eppstein,  Brooklyn,  NY:  October  7, 
1996. 
TA-W-33.975:  The  Marion  Power 
Shovel  Co.,  Global  Industrial 
Technologies,  Inc.,  Marion,  OH: 
October  24,  1996. 


TA-W-33,998:  American  Standard 

Apparel  Corp.,  American  Standard 

Div.  6-  Bertha's  Boys  Div., 

Williamsport,  PA:  November  3, 

1996. 
TA-W-34,076;  Hanes  Printables, 

Maxton  Sewing  Plant,  Maxton,  NC: 

November  24,  1996. 
TA-W-34,083;  Russell  Apparel  Corp.. 

Radford,  VA:  September  23,  1996. 
TA-W-33,953:  Royal  Craft  Trimmings, 

Inc.,  New  York,  NY:  October  14. 

1996. 
TA-W-34,087;  Douglas  Furniture, 

Bedford  Park,  IL:  May  4,  1997. 
TA-W-33,832  &  A;  Medline  Industries, 

Inc.,  Frisco  City,  AL  and  Pell  City, 

AL:  September  10,  1996. 
TA-W-33,994:  Wilroy,  Inc.,  Secaucus, 

Nf:  October  29,  1996. 
TA-W-33,857;  Hopeland  Manufacturing 

Co.,  Inc.,  Hopeland,  PA:  September 

12,  1996. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (mcluding  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  coimpetitive 
with  articles  which  are  produced  by  the 
firm  or  subdivision. 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  ft'om 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-01969;  Timberline 

Lumber,  Inc.,  Kalispell,  MT. 
NAFTA-TAA-01976:  International 

Paper  Co.,  Erie  Mill,  Erie.  PA. 
NAFTA-TAA-01869:  Brandt.  Inc..  A  De 

La  Rue  Co.,  Watertown,  WI. 
NAFTA-TAA-01727;  Kem  Carpenter 

Farms,  Inc.,  Homestead.  FL. 
NAFTA-TAA-01954;  TKM  Farms.  Inc.. 

Belle  Glade,  FL. 
NAFTA-TAA-01706;  Sam  Accursio  & 

Sons  Packing  &■  Produce,  Inc., 

Homestead,  FL. 
NAFTA-TAA-01674;  Produce  Sales  of 

South  Florida,  Inc.,  Florida  City,  FL 
NAFTA-TAA-01726:  Southern  Bean 

Farms,  Inc.,  Southern  Bean  Packers. 

Inc.,  Homestead,  FL. 
NAFTA-TAA-01979:  Kysor  Michigan 

Fleet,  Scott  Manufacturing, 

Scottsburg,  IN. 
NAFTA-TAA-O2011;  Alcatel  Cable. 

Roanoke.  VA. 
NAFTA-TAA-01 923;  Sew  More.  Inc.. 

Albemarle,  NC. 
NAFTA-TAA-02017;  The  Marion  Power 

Shovel  Co.,  Global  Industrial 

Technologies,  Inc.,  Marion,  OH. 
NAFTA-TAA-01 994:  Champion 

Aviation  Products.  Weatherly,  PA. 
NAFTA-TAA-01 750;  Steven  Borek 

Farms,  Inc.,  Princeton,  FL. 
NAFTA-TAA-01 991;  Hantke  and  Ford 

Printers,  Los  Angeles,  CA. 
NAFTA-TAA-02031;  Weyerhaeuser  Co.. 

Engineered  Fibers  Div., 

Snoqualmie,  WA. 
NAFTA-TAA-01881C:  Fruite  of  The 

Loom  Texas.  Inc..  Harlingen,  TX. 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-02005  &-  A;  Active 
Transportation,  Dallas-Mavis, 
Louisville,  KY.  and  Active 
Transportation,  Provincial 
American  Truck  Transporters.  Inc.. 
Louisville,  KY 

NAFTA-TAA-01967:  University 

Technical  Services,  Inc.,  University 
Energy.  San  Diego,  CA. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 


Dated:  Decc 
Grant  D.  Beal 

Acting  Directi 
Assistance. 
IFR  Doc.  97-1 
MUJNG  CODE  4 
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Affirmative  Det^tninations  NAFTA- 
TAA 

The  following  Certifications  have  been 
issued;  the  date  following  the  company 
name  &  location!  ^r  each  determination 
references  the  irii|)act  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-o\:l[)35:  Hanes  Printables. 
Maxton  Sewing  Plant,  Maxton.  NC: 
November  24, 1996. 

NAFTA-TAA-0^bl2:  American 

Standard  Apparel  Corp.,  American 
Standard  Dh^,  and  Bertha's  Boys 
Division,  Wif^iamsport,  PA: 
November  3;  1996. 

NAFTA-TAA-€i023;  Tyco  Intemation, 
Ltd.,  Kendall  Healthcare  Products 
Co..  Ocala,  Ft:  November  7, 1996. 

NAFTA-TAA-0ii^22:  MAP  A  Pioneer 
Corp.,  Willa^,  OH:  October  13, 
1996.  I 

NAFTA-TAA-om3:  SRAM  Corp.,  Elk 
Grove,  IL:  November  4, 1996. 

NAFTA-TAA-0^(f29:  Hogg's  Factory, 
Maiden,  MO:K>ctober22, 1996. 

NAFTA-TAA-02<fl9;  Barbee  Mill  Co., 
Renton,  WA  i  t^ovember  11,1 996. 

NAFTA-TAA-0^d34;  Dee,  Mfg.,  Inc.,  El 
Paso,  TX:  N6Vember  20,  1996. 

NAFTA-TAA-0^al  6-AB-B;  Fruit  of 
The  Loom.  Mhrtin  Mills,  Inc..  St. 
MartinviUe.  t^,  Abbeville  Mills, 
Division  ofmirtin  Mills.  Inc.. 
Abbeville,  LA,  Port  Barre  Mills. 
Division  ofSfprtin  Mills.  Inc..  Port 
Barre,  LA:A^ust  13. 1996. 

NAFTA-TAA-OM98  &  A:  Tennessee 
River,  Inc.,  PIbnt  #7.  Russellville, 
AL  and  Planj  #11,  Hamilton,  AL: 
October  30,  ^^96. 

NAFTA-TAA-0^14:  Alcoa  Fujikura 
Ltd.,  Campbillsburg,KY:  November 
6, 1996.         I  i 


NAFTA-TAA-Oli 
Manufacturi\ 
Marine  City, , 


n;  Reef  Gear 
I  Inc..  Plant  II, 
October  10, 1996. 


I  hereby  certify!  fcat  the 
aforementioned  daterminations  were 
issued  during  thejinonth  of  December, 
1997.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.!i0210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 


Dated:  December  }6, 1997. 
Grant  D.  Beale, 

Acting  Director,  Offlfip 

Assistance. 

(FR  Doc.  97-181  Filfeh 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtft 
Administration 

[V-«7-1] 

Application  for  Permanent  Variance 
From  Dixie  Divers;  Extension  of 
Comment  Period 

AGENCY:  Occupational  Safety  and  Health 

Administration,  Labor. 

ACTION:  Extension  of  comment  period. 

summary:  On  October  31, 1997,  OSHA 
published  a  notice  requesting  comments 
on  the  application  of  Dixie  Divers,  Inc., 
for  a  permanent  variance  from  the 
Occupational  Safety  and  Health 
Admmistration  (OSHA)  requirements. 
OSHA  has  received  a  number  of 
requests  for  extension  of  the  comment 
period.  In  response  to  these  requests, 
OSHA  is  extending  the  comment  period 
for  60  days. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  on  the 
variance  application  is  March  2, 1998. 
ADDRESSES:  The  original  and  four  copies 
of  written  comments  must  be  submitted 
to:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Office  of  Variance 
Determination,  Room  N-3653, 
Attention:  Ms.  Juanita  Jones,  200    « 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

For  comments,  one  original 
(hardcopy)  and  one  diskette  [(5V*)-ot 
3(y2)-ihch)  in  Wordperfect  5.0,  5.1  or 
6.1,  or  ASCn  may  be  sent  to  this 
address;  however,  any  information  not 
contained  on  the  diskettes  (e.g.,  studies, 
articles)  must  be  submitted  in 
quadruphcate  with  the  original  written 
comments.  Written  comments  of  10 
pages  or  less  may  be  transmitted  by 
facsimile  (fax)  to  OSHA's  office  of 
Variance  Determination  at  (202)  219- 
7068,  provided  the  original  and  four 
copies  of  the  fax  material  are  sent  to 
OSHA's  Office  of  Variance 
Determination  within  the  period 
allowed  for  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Jones,  Office  of  Variance 
Determination  (see  ADDRESSES  above). 
Telephone:  (202)  219-7193,  Fax:  (202) 
219-7068,  E-mail:  juanita.jones©osha- 
no.osha.gov  or  the  following  Regional 
and  Area  Offices: 

U.S.  Department  of  Labor— OSHA, 
1375  Peachtree  Street,  N.W.,  Suite  587, 
Atlanta,  Georgia  30367,  Telephone: 
(404)  562-2300,  Fax:  (404)  562-2295,  E- 
mail:  buryoyne-joaime@dol.gov 
and 


U.S.  Department  of  Labor— OSHA,  5807 
Breckenridge  Parkway,  Suite  A, 
Tampa,  Florida  33610.  Telephone: 
(813)  626-1177,  Fax:  (813)  626-7015. 
E-mail:  larry.falck@tampa.osha.gov. 
For  an  electronic  copy  of  this  Federal 
Register  notice,  contact  the  Labor  News 
Bulletin  Board  at  (202)  219-4748.  or 
access  OSHA's  web  page  on  the  Internet 
at  http://www.OSHA.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  31. 1997.  OSHA  published  a 
notice  (62  FR  58995)  requesting 
comments  on  the  application  of  Dixie 
Divers.  Inc.,  for  a  permanent  variance 
from  the  Occupational  Safety  and 
Health  Adminisfration  (OSHA) 
requirements  for  the  availabiUty  and  use 
of  decompression  chambers  for  mixed- 
gas  diving  operations  (i.e..  29  CFR 
1910.423(b)(2).  29  CFR 
1910.423(c)(3)(iii).  and  29  CFR 
1910.426(b)(1)).  OSHA  provided  all  the 
details  for  this  application  for 
permanent  variance  in  this  previous 
notice. 

Authority  and  Signature 

This  docximent  was  prepared  under 
the  direction  of  Charles  N.  Jeffi«ss, 
Assistant  Secretary  of  Labor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington.  D.C.  20210, 
pursuant  to  Section  6(d)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655);  Secretary  of 
Labor's  orders  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736).  1- 
90  (55  FR  9033).  or  6-96  (62  FR  111), 
as  appUcable;  and  29  CFR  part  1905. 

Signed  at  Washington.  D.C.  this  24th  day 
of  December,  1997. 

Chu-let  N.  JefiBrcM. 

Assistant  Secretary. 

(FR  Doc.  98-150  Filed  1-5-98;  8:45  am] 

BILUNQ  CODE  4610-2fr-M 


NATIONAL  SAFETY 
TRANSPORTATION  BOARD 


Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m..  Tuesday. 

January  13, 1998. 

PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L'Enfant  Plaza,  S.W.,  Washington, 

D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6885 A — ^Marine  Accident  Report: 
Allision  of  the  Liberian  Freighter 
Bright  Field  with  the  Poydras  Street 
Wharf,  Riverwalk  Marketplace,  and 
New  Orleans  HiUon  Hotel.  New 
Orleans.  Louisiana,  December  14, 
1996. 
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6725C— Aircraft  Accident  Report: 
Uncontained  Engine  Failure.  Delta  Air 
Lines  Flight  1288,  McDonnell  Douglas 
MD-88,  N927DA.  Pensacola.  Florida, 
July  6. 1996. 

6958— Safety  Recommendation  Letter: 

■    Aerial  advertising/banner  towing. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  MORE  MFORMATION  CONTACT:  Ray 

Smith  (202)  314-6065. 

Dated:  January  2, 1998. 
Ray&nith. 

Alternate  Federal  Register  Liaison  Officer. 
(PR  Doc.  9»-374  Filed  1-2-98;  2:56  pm) 

aiLUNGCOOC  7S3»-01-4> 


NUCLEAR  REGULATORY 
COMMISSION 

{Docket  No.  50-155] 

Consumers  Energy  Contpany  (Big 
Rock  Poirrt  Nuclear  Plant;  Exemption 

I 

Consumers  Energy  Company 
(Consumers  or  the  licensee)  is  the 
holder  of  Facihty  Operating  License  No. 
DPR-6,  which  authorizes  the  licensee  to 
posses$.the  Big  Rock  Point  Nuclear 
Plant  (BRP  or  facility).  The  license 
states,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facihty  consists  of  a 
boiling  water  reactor  located  at  the 
licensee's  site  in  Charlevoix  County, 
Michigan.  The  facility  is  permanently 
shut  down  and  defueled  and  is  no 
longer  authorized  to  operate  or  place 
fuel  in  the  reactor  vessel. 

n 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  power  reactor  licensee  to 
follow  and  maintain  in  effect  emergency 
plans  that  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  part  50.  Section 
50.47(b)  provides,  in  part,  that  the 
offsite  emergency  plan  must  meet  the 
standards  specified  in  subparagraphs  (1) 
through  (16)  of  10  CFR  50.47(b). 
Appendix  E,  Section  IV.F.2.C,  of  10  CFR 
part  50  requires  a  licensee  to  exercise  its 
offsite  emergency  plans  biermially  with 
full  participation  by  each  authorized 
authority  having  a  role  under  the  plan. 

NRC  may  grant  exemptions  from  the 
requirements  of  the  regulations  which, 
pursuant  to  10  CFR  50.12(a),  are  (1) 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety. 
and  are  consistent  with  the  common 


defense  and  secimty  and  (2)  present 
special  circumstances.  Special 
circumstances  exist  when  application  of 
the  regulation  in  the  particular 
circumstance  would  not  serve  the 
underlying  purpose  of  the  rule  (10  CFR 
50.12(a)(2)(ii)).  Special  circumstances 
also  exist,  in  part,  when  the  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  (10  CFR 
50.12(a){2)(v)).  The  underlying  purpose 
of  10  CFR  part  50,  Appendix  E,  Section 
IV.F.2.C.  is  to  demonstrate  that  the 
emergency  plans  are  adequate  and 
capable  of  being  implemented  and  that 
the  state  of  offsite  emergency 
preparedness  provides  reasonable 
assurance  that  adequate  protective 
measures  can  and  will  be  undertaken  in 
the  event  of  a  radiological  emergency. 

On  July  17, 1997.  the  licensee 
requested  exemption  from  the  "annual" 
emergency  preparedness  exercise  and 
then  on  August  5, 1997,  submitted 
Revision  1  to  their  July  17  request  to    ' 
clarify  that  they  are  requesting 
exemption  from  the  "biennial"  offsite 
emergency  exercise  requirement  of  10 
CFR  part  50,  Appendix  E,  Section 
IV.F.2.C.  In  a  letter  dated  July  22, 1997, 
the  licensee  described  the  scope  and 
objectives  for  the  planned  offsite 
emergency  plan  exercise,  involving  the 
State  t)f  Michigan  and  each  authorized 
authority  having  a  role  under  the  plan. 

On  August  8. 1997,  the  hcensee 
requested  a  schedular  exemption  to 
defer  the  October  21. 1997.  offsite 
exercise  to  June  1998  to  allow 
additional  time  for  the  BRP  staff  to 
revise  the  exercise  scenario  to  reflect  the 
permanently  shut  down  and  defueled 
condition  of  the  BRP  facility.  Then,  on 
August  22. 1997,  Consumers  gave  notice 
that  the  aurent  offsite  exercise  scenario 
(reflecting  an  operating  nuclear  power 
plant)  will  be  forwarded  to  the  NRC 
Region  III  office,  as  required.  Consumers 
then  rescheduled  the  offsite  exercise  to 
December  16, 1997  (within  the  biennial 
time  period  stipulated  by  the 
regulations  and,  thus,  not  requiring  an 
exemption  from  NRC  requirements).  On 
September  4. 1997.  the  licensee 
provided  additional  clarification  of  its 
reasons  to  defer  the  1997  offsite  exercise 
until  June  1998.  These  reasons 
included,  in  part,  a  discussion 
concluding  that  the  exercise  would 
result  in  "significant  resource 
expenditure  by  the  company  and 
outside  agencies"  and  a  reference  to  an 
NRC  Initial  Decision  dated  August  29. 
1984,  regarding  the  licensee's 
amendment  request  to  expand  the  spent 
fuel  storage  capacity  of  the  BRP  spent 
fuel  pool.  Therefore,  the  licensee 


requested  only  temporary  relief  (10  CFR 
50.12(a)(2)(v))  from  10  CFR  part  50. 
Appendix  E,  Section  IV.F.2.C. 

On  September  19. 1997.  Consumers 
submitted  a  number  of  documents 
reflecting  the  permanent  cessation  of 
power  operations  and  the  defueled 
condition  of  BRP,  including,  in  part,  the 
BRP  Defueled  Technical  Specifications 
and  the  Defueled  Emergency  Plan.  This 
submittal  also  contained  a  request  for 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  E,  Section 
IV.F.2.C,  because,  as  Consumers 
asserted,  there  are  "no  design  basis  or 
other  credible  events  that  would  result 
in  doses  beyond  the  site  area  boundary 
that  would  exceed  the  EPA  PAGs 
[Environmental  Protection  Agency 
Protective  Action  Guides)  follovsring  68 
days  post  shutdown  (11/5/97)."  The 
September  19, 1997,  exemption  request 
is  still  undergoing  NRC  staff  review. 

In  a  letter  to  Federal  Emergency 
Management  Agency  (FEMA)  Region  V, 
dated  November  25, 1997,  the  Statis  of 
Michigan  stated  that  "requiring  the  state 
and  counties  to  conduct  an  exercise  at 
this  time,  based  on  assumptions  of  an 
operating  full  power  reactor,  would  be 
unrealistic  and  counter-productive  to  all 
parties  involved."  The  State  further 
asserted  that  a  "more  realistic  test  of 
local  and  state  capabilities  would  be  to 
assess  response  to  an  accident  once  all 
plans  and  procedures  have  been  revised 
to  reflect  the  new  status  of  the  plant." 
The  State  of  Michigan's  position  was 
again  documented  to  FEMA  Region  V  in 
a  letter  dated  December  5, 1997. 

By  letter  dated  December  9, 1997. 
Consumers  informed  the  Commission 
that  they  have  reasonable  assurance  that 
the  offsite  emergency  plan  is  adequate 
and  that  appropriate  measures  can  be 
taken  to  protect  the  health  and  safety  of 
the  public  in  the  event  of  a  radiological 
emergency  at  BRP  to  support  a 
postponement  in  the  conduct  of  the 
offisite  exercise.  The  licensee  based  its 
determination  on  the  successful 
performance  of  the  1995  full- 
participation  offsite/onsite  emergency 
exercise,  the  1996  onsite  emergency 
exercise,  and  the  conduct  of  emergency 
plan  drills. 

By  letter  dated  December  17, 1997, 
FEMA  informed  the  NRC  that,  based  on 
its  evaluation,  "the  offsite  radiological 
emergency  response  plans  and 
preparedness  are  adequate  and  that 
there  is  reasonable  assurance  that  they 
can  be  implemented  to  protect  the 
health  and  safety  of  the  public  in  the 
event  of  an  emergency"  at  the  BRP 
facility.  Further.  FEMA  supports  the 
rescheduling  of  the  1997  offsite  exercise 
to  a  date  within  the  first  quarter  of  1998 
and  the  revision  of  the  offsite  exercise 
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exercise 


scenario  to  refl©  :i  the  permanently  shut 
down  and  defuelpd  condition  of  the 
BRP  facility.        I 

The  most  rece  it  NRC  Systematic 
Assessment  of  Licensee  Performance 
(SALP  13,  Report  No.  50-155/96001)  for 
BRP.  issued  on  December  6, 1996,  for 
the  period  May  li  1994,  through 
November  25. 1^95.  indicated  that  the 
performance  of  the  emergency 
preparedness  program  was  good.  NRC 
Inspection  RepoH  No.  50-155/95010 
documented  NRC  staff  inspection  of  the 
onsite  portion  of  ihe  August  1995 
exercise  and  concluded  that,  overall, 
there  was  accepteible  performance  with 
no  violations  of  NRC  requirements 
identified.  Addijibnally,  NRC 
Inspection  Repoi^  No.  50-155/97003, 
dated  May  13, 1^97,  evaluated  the 
onsite  portions  qfthe  BRP  emergency 
preparedness  pr^ram  and  concluded 
that  the  overall  effectiveness  of 
emergency  preparedness  faciUties, 
equipment,  trainihg,  and  organization 
was  very  good  aiid  that  the  licensee  had 
conservatively  ii  (ipplemented  the 
emergency  plan  n  declaring  three 
separate  Unusua  Events  in  1996. 
Therefore,  there  i  reasonable  assurance 
that  onsite  plans  [facilities,  and 
personnel  are  adequate  and  in  place  to 
respond  to  a  rad^logical  emergency  at 
BRP.  Ji 

In  the  permandjitly  shut  down  and 
defueled  cohditipn,  BRP  is  no  longer 
susceptible  to  anjv  of  the  operating  type 
of  reactor  accidents  and  events,  as 
described  in  Chaipter  15  of  the  BRP 
Final  Hazards  Suoimary  Report. 
Further,  by  letteikj  dated  February  27, 
1995,  and  Augus)t|5,  September  4  and 
19,  and  November  12  and  20,  1997,  the 
licensee  providedj  credible  analysis  of 
accidents  and  events  that  could  possibly 
occur  during  BRPldecommissioning. 
These  accidents  and  events  includMl,  in 
part,  those  described  in  NUREG-0586, 
"Final  Generic  Ehlvironmental  Impact 
Statement  on  decommissioning  nuclear 
facilities,"  and  NlijREG/CR-0672, 
"Technology,  Safety,  and  Costs  of 
Decommissioning  Reference  Boiling 
Water  Reactor  Pd\Ver  Station." 
Consumers  also  4|aluated  (1)  a  release 
of  gap  radioactive  isotopes  from  all 
spent  fuel,  (2)  gamma  shine  resulting 
from  a  complete  draindown  of  the  spent 
fuel  pool,  and  (31  an  airborne  release  of 
radioactive  isotopes  from  primary 
system  chemical  decontamination. 
Further,  Consume  stated  that  they  will 
not  perform  any  4|BCommissioning 
activities  that  resiilt  in  significant 
environmental  impacts  not  previously 
reviewed  (10  CFR  50.82(a)(6)(ii)).  The 
licensee  has  also  arovided  reasonable 
assurance  that  thej  environmental 
impacts  associated  with  the 


decommissioning  of  the  BRP  facility  are 
bounded  by  appropriate  previously 
issued  environmental  impact  statements 
and  that  the  above-mentioned  accidents 
and  events  would  not  result  in  offsite 
doses  exceeding  EPA  PAGs. 

Based  upon  the  aforementioned  NRC 
and  FEMA  findings  regarding  onsite  and 
offsite  preparedness,  respectively,  the 
exemption  will  not  present  an  undue 
risk  to  public  health  and  safety. 
Additionally,  the  schedule  for  future 
exercises  will  not  be  affected  by  this 
exemption.  The  NRC  staff  is  still 
reviewing  licensee  request  for 
exemption  from  certain  10  CFR  Part  50 
requirements  for  emergency  planning 
(Consumers'  letter  to  the  Commission 
dated  September  19, 1997).  Therefore, 
the  licensee  is  still  required  to  comply 
with  all  NRC  rules  and  regulations  and 
their  current  emergency  plan,  as 
approved  or  until  revised  by  subsequent 
Commission  action. 

IV 

The  NRC  sta^has  completed  its 
review  of  the  licensee's  request  for 
scheduiar  exemption  from  the 
requirement  to  conduct  an  offsite 
emergency  preparedness  exercise  in 
calender  year  1997  and  FEMA's  letter 
dated  December  17, 1997,  stating 
FEMA's  determination  that  the  offsite 
radiological  emergency  plans  and 
preparedness  of  the  State  and  local 
offsite  emergency  preparedness  staffs 
are  adequate  and  that  there  is  reasonable 
assurance  that  protective  measures  can 
be  implemented  following  a  radiological 
emergency  at  the  BRP  facility.  Based  on 
this  review,  the  NRC  staff  finds  that  the 
underlying  purposes  of  the  regulation 
will  not  be  adversely  affected  by 
delaying  the  1997  offsite  emergency 
preparedness  exercise  for  a  period  not  to 
exceed  90  days  commencing  on  January 
1, 1998.  Thus,  an  offsite  exercise  in 
calendar  year  1997  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  and  the  requested  exemption,  as 
modified  herein,  will  not  adversely 
affect  the  overall  state  of  emergency 
preparedness  at  the  BRP  site. 

For  these  reasons,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
50.12,  a  90-day  scheduiar  exemption 
commencing  on  January  1, 1998,  as 
discussed  above,  is  authorized  by  law, 
will  not  present  undue  risk  to  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 
Further,  special  circumstances  are 
present  as  set  forth  in  10  CFR 
50.12(a)(2)(ii)  and  (v). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 


significant  impact  on  the  envirorunent 
(62  FR  67667). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  98-193  Filed  1-5-98;  8:45  am] 

BILLINQ  CODE  75tO-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council; 
Meeting 

Time  and  Date:  1:00  p.m.,  January  14, 
1998. 

Place:  0PM  Conference  Center,  Room 
1350,  Theodore  Roosevelt  Building, 
1900  E  Street,  NW.,  Washington,  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor. 

Status:  This  meeting  will  be  open  to 
the  public.  Seating  will  be  available  on 
a  first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

Matters  To  Be  Considered:  The 
National  Partnership  Council  will 
complete  its  discussion  of  and  adopt  the 
1997  Report  to  the  President  on  the 
Progress  of  Labor-Management 
Partnerships.  Professor  Marick  F. 
Masters  of  the  Joseph  M.  Katz  Graduate 
School  of  Business,  University  of 
Pittsburgh,  and  Professor  Robert  R. 
Albright  of  the  U.S.  Coast  Guard 
Academy  wrill  present  the  findings  of 
the  Council's  1997  Federal  Sector  Labor 
Relations  Climate  Survey.  The  Council 
will  be  briefed  on  Reinvention  Impact 
Centers  (RICs),  an  initiative  of  the 
National  Performance  Review. 

Contact  Person  for  More  Information: 
Rose  M.  Gwin,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street.  NW.,  Room 
7H28,  Washington,  DC  20415-0001. 
(202) 606-2930. 

Supplementary  Information:  We 
invite  interested  persons  and 
organizations  to  submit  written 
comments.  Mail  or  deliver  your 
comments  to  Rose  M.  Gwin  at  the 
address  shown  above. 
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Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

!FR  Doc.  98-218  Filed  1-5-98;  8:45  ami 

arLUNG  CODE  632S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  Securities  and  Exchange  Commission, 

Office  of  Filings  and  Information  Services, 

Washington.  DC  20549. 

Extension: 

Rule  206(3)-2 

SEC  File  No.  270-216 

OMB  Control  No.  3235-0243. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collections  for 
public  comment.  ' 

Rule  206(3)-2  permits  investment 
advisers  to  comply  with  section  206(3^) 
of  the  Investment  Advisers  Act  of  1940 
by  obtaining  a  blanket  consent  from  a 
client  to  enter  into  agency  cross 
transactions,  provided  that  certain 
disclosures  are  made  to  the  client.  The 
information  requirements  of  the  rule 
consist  of  the  following:  (1)  Prior  to 
obtaining  the  client's  consent 
appropriate  disclosure  must  be  made  to 
the  client  as  to  the  practice  of,  and  the 
conflicts  of  interest  involved  in.  agency 
cross  transactions;  (2)  at  or  before  the 
completion  of  any  such  transaction  the 
client  must  be  furnished  with  a  written 
conHrmation  containing  specified 
information  and  offering  to  furnish 
upon  request  certain  additional 
information;  and  (3)  at  least  annually, 
the  client  must  be  furnished  with  a 
written  statement  or  sununary  as  to  the 
total  number  of  transactions  during  the 
period  covered  by  the  consent  and  the 
total  amount  of  commissions  received 
by  the  adviser  or  its  affiliated  broker- 
dealer  attributable  to  such  transactions. 

The  information  required  by  rule 
206(3)-2  is  used  by  the  Commission  in 
connection  with  its  investment  adviser 
inspection  program  to  ensure  that 
advisers  are  in  compliance  with  rule 
206{3)-2.  The  information  is  also  used 
by  clients.  Without  the  information 
collected  under  the  rule,  the 
Commission  would  be  less  efficient  and 
effective  in  its  inspection  program  and 
clients  would  not  have  information 
valuable  for  monitoring  the  adviser's 
handling  of  their  accounts. 


The  Commission  estimates  that 
approximately  233  respondents  utilize  . 
the  rule  annually,  necessitating  about 
122  responses  per  respondent  each  year, 
for  a  total  of  28.426  responses.  Each 
response  requires  about  .5  hours,  for  a 
total  of  14,213  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington.  DC  20549. 

Dated:  December  23, 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-160  Filed  1-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Seciu^ities  and  Exchange  Commission 
Office  of  Filings  and  Information  Services 
Washington.  DC  20549. 
Rule  llAa3-2 
OMB  Control  No.  3235-new 
SEC  File  No.  270-439 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  approval. 


•  Rule  llAa3-2  Filing  and  Amendment 
of  National  Market  System  Plans 

Rule  llAa3-2  provides  that  self- 
regulatory  organizations  ("SROs")  may. 
acting  jointly,  file  a  national  market 
system  plan  or  may  propose  an 
amendment  to  an  effective  national 
market  system  plan  by  submitting  the 
text  of  the  plan  or  amendment  to  the 
Secretary  of  the  Commission,  together 
with  a  statement  of  the  purpose  of  such 
plan  or  amendment  and.  to  the  extent 
applicable,  the  documents  and 
information  required  by  Rule  llAa3- 
2(b)(4)  and  (5).  These  record  keeping 
requirements  assist  the  Commission 
with  monitoring  SROs,  national  market 
system  plans,  and  ensuring  compliance 
with  the  rule. 

There  are  nine  SROs  which  are 
members  of  the  Intermarket  Trading 
System  ("ITS"),  the  Consolidated  Tape 
Association  ("CTA").  the  Consolidated 
Quote  System  ("CQS"),  the  Nasdaq 
Stock  Market,  Inc.,  ("Nasdaq"),  or  the 
Options  Price  Reporting  Association 
("OPRA").  Only  ITS,  CTA,  CQS, 
Nasdaq,  or  OPRA  submit  filings 
pursuant  to  Rule  llAa3-2  and  only  after 
an  agreement  is  reached  among  member 
SROs.  The  staff  estimates  that  there  will 
be  approximately  six  filings  pursuant  to 
Rule  llAa3-2  each  year.  The  staff  also 
estimates  that  the  average  number  of 
hours  necessary  for  compliance  vdth  the 
Rule  llAa3-2  is  33  annually.  The  total 
burden  is  approximately  200  hours 
annually,  based  upon  past  submissions. 
The  average  cost  per  hour  is 
approximately  $50.  Therefore,  the  total 
cost  of  compliance  for  SROs  is  $10,000. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this- 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 
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Dated:  Decembi^  7, 1997. 
Margaret  H.  McF.  ifiand, 

Depu  ty  Secretary. 

(FR  Doc.  98-233  I'  led  1-5-98;  8:45  am) 
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SECURITIES  Ai()  EXCHANGE 
COMMISSION 

[Release  No.  35-^^805] 

Filings  Under  the  Public  Utility  Holding 


Company  Act  o|f 
("Act") 

December  29, 199b 


1935,  as  Amended 


Notice  is  here :  y  given  that  the 
following  filingw)  has/have  been  made 
with  the  Commi^ion  pursuant  to 
provisions  of  th^iAct  and  rules 
promulgated  theiteunder.  All  interested 
persons  are  refetted  to  the  application(s) 
and/or  declaratiiii(s)  for  complete 
statements  of  th^lproposed 
transaction(s)  summarized  below.  The 
application(s)  ai)d/or  declaration(s)  and 
any  amendment^!  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Qftlce  of  Public 
Reference. 

Interested  pers  )ns  wishing  to 
comment  or  reqi  jst  a  hearing  on  the 
application(s)  ana/or  declaration(s) 
should  submit  thfeir  views  in  writing  by 
January  22, 199aJ  to  the  Secretary, 
Securities  and  E<  change  Commission, 
Washington,  DC ;  10549,  and  serve  a 
copy  on  the  releVant  applicant(s)  and/or 
declarant(s)  at  th9  address(es)  specified 
below.  Proof  of  ^rvice  (by  affidavit  or, 
in  case  of  an  attqipey  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  reqiiest  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  dispjiited.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  ord$T  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s)]  &s  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective* 

National  Fuel  Gai  Company  (70-9149) 

Notice  of  Proposed  to  Issue  Common 
and  Preferred  Sti>\:k;  Order  Authorizing 
Solicitation  o/PmYjes 

National  Fuel  Qas  Company  ("NFG"), 
10  Lafayette  Square,  Buffalo,  New  York 
14201,  a  gas  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended  ("Acjtr),  and  rules  62  and 
65  under  the  Act  itelating  to  proposed 
changes  to  its  certificate  of 


On  December  11, 1997,  the  Board  of 
Directors  of  NFG  adopted  resolutions  to 
amend  Article  Fourth  of  NFG's  Restated 
Certificate  of  Incorporation,  as  amended 
("Certificate  of  Incorporation"),  to: 
increase  the  number  of  authorized 
shares  of  common  stock,  $1  par  value 
("Common  Stock"),  from  100,000,000 
shares  to  200,000,000  shares  of  Common 
Stock,  eliminate  NFG's  existing 
3.200,000  shares  of  authorized  but 
unissued  preferred  stock,  $25  par  value, 
and  all  related  provisions  in  the 
Certificate  of  Incorporation  *  and 
authorize  10,000,000  shares,  $1  par 
value,  of  a  new  class  of  preferred  stock 
("New  Preferred  Stock").  NFG  states 
that  it  has  no  present  plans  to  issue  New 
Preferred  Stock  or  any  material  amount 
of  additional  shares  of  Common  Stock. 

NFG  states  that  the  New  Preferred 
Stock  will  be  issued  in  one  or  more 
series  and  with  certain  powers, 
designations,  preferences  and  relative, 
participating,  optional  or  other  special 
rights  and  qualifications  as  the  Board  of 
Directors  determines,  in  its  discretion, 
without  further  action  by  the 
shareholders  unless  shareholder  action 
is  required  by  applicable  law  or  stock 
exchange  requirements.  Issuances  of 
New  Preferred  Stock  will  also  be  subject 
to  then  existing  and  applicable 
provisions  of  the  Certificate  of 
Incorporation. 

NFG  proposes  to  solicit  proxies  from 
its  shareholders  to  approve  amendments 
to  NFG's  Certificate  of  Incorporation 
required  to  effect  these  changes  at  the 
next  annual  shareholders  meeting, 
scheduled  for  February  26, 1998. 
Accordingly,  NFG  requests  that  an  order 
authorizing  the  solicitation  of  proxies  be 
issued  as  soon  as  practicable  under  rule 
62(d). 

It  appears  to  the  Commission  that 
NFG's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
immediately. 

ft  is  ordered,  under  rule  62  xmder  the 
Act,  that  the  declaration  regarding  the 
proposed  solicitation  of  proxies  can 
become  effective  immediately,  subject  to 
the  terms  and  conditions  contained  in 
rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  98-156  Filed  1-5-98:  8:45  am) 
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incorporation. 


'  NFG  represents  that  currently  there  are  no 
outstanding  shares  of  preferred  stock. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-22980] 

Notice  of  Applications  for 
Deregistratlon  under  Section  8(0  of  the 
Investment  Company  Act  of  1940 

December  30,  1997. 

The  following  is  a  notice  of 
applications  for  deregistratlon  under 
section  8(0  of  the  Investment  Company 
Act  of  1940  for  the  month  of  December. 
1997.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St..  N.W.. 
Washington,  D.C.  20549  (tel.  202-942- 
8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  wrriting  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  26, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
For  Further  Information  Contact:  Diane 
•L.  Titus,  at  (202)  942-0564.  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  Mail  Stop  5-6,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 

Lexington  Tax  Free  Money  Fund,  Inc. 
[File  No.  811-2714J 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  8, 
1997,  applicant  made  a  liquidating 
distribution  to  its  shareholders  atjpet 
asset  value.  Approximately  $4,900  in 
expenses  incurred  in  connection  with 
the  liquidation  were  borne  by  applicant. 
In  addition,  applicant  has  retained 
$10,791  to  cover  outstanding  liabilities 
relating  to  accounting,  printing  and 
mailing  expenses,  and  tax  costs 
associated  with  the  liquidation.  Costs  in 
excess  of  this  amount  will  be  borne  by 
applicant's  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  November  4, 1997. 

Applicant's  Address:  Park  80  West 
Plaza  Two,  Saddle  Brook,  New  Jersey 
07663. 
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Israel  Growth  Fund,  Inc.  [File  No.  811- 
7906] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  beTn 
investment  company.  Applicant  made 
liquidating  distributions  to  its  security 
holders  on  July  31, 1995,  and  December 
29, 1995,  totaling  $551,801.  Applicant 
has  paid  $40,231  in  expenses  related  to 
the  liquidation  and  has  retained  $1,067 
for  the  purpose  of  paying  its  remaining 
debts,  which  include  legal  and 
accounting  expenses  incurred  in 
connection  with  its  liquidation. 

Filing  Dates:  The  application  was 
filed  on  September  3, 1996,  and 
amendments  to  the  application  were 
filed  on  April  8, 1997,  and  December  9, 
1997. 

Applicant's  Address:  95  Revere  Drive, 
Northbrook,  Illinois  60062. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-234  Filed  1-5-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-39498;  File  No.  SR-CHX- 
97-21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stocic  Exchange, 
Incorporated,  Regarding  Suitability  of 
Customer  Recommendations 

December  29, 1997. 

On  September  18, 1997,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  a  proposed  rule 
change  regarding  the  suitability  of 
customer  recommendations.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register.^  The 
Commission  received  no  comment 
letters  on  the  proposed  rule  change,  and 
for  the  reasons  discussed  below,  is 
approving  the  proposal. 

I.  Description  of  Proposal 

The  Exchange  proposes  to  add  Article 
Vm.  Rule  25  to  the  Exchange's  Rules. 
The  Exchange  currently  does  not  have 
rule  that  expressly  addresses  suitability, 
duuning  and  related  matters  for 


M5U.S.C78s(b)(l). 

»  Securities  Exchange  Act  Release  No.  3907 
(November  6. 1997).  62  FR  61157  (November  21. 
1997). 


Exchange  members.  While  the  Exchange 
believes  that  such  conduct  may 
currently  fall  within  existing  Exchange 
rules,  such  as  the  Exchange's  rule 
relating  to  "just  and  equitable"  activity, 
the  Exchange  believes  that  it  is  desirable 
at  this  time  to  specifically  address  this 
type  of  conduct.  As  a  result,  the  purpose 
of  the  proposed  rule  change  is  to  add 
Rule  25  to  Article  VIII  of  the  Exchange's 
rules,  requiring  that,  in  recommending 
to  a  customer  the  purchase,  sale  or 
exchange  of  any  security,  a  member 
must  have  reasonable  grounds  for 
believing  that  the  recommendation  is 
suitable  for  such  customer  upon  the 
basis  of  the  facts,  if  any,  disclosed  by 
such  customer  as  to  his  other  security 
holdings  and  as  to  his  financial 
situation  and  needs. 

Specifically,  prior  to  the  execution  of 
a  transaction  recommended  to  a 
customer,  other  than  transactions  with 
customers  where  investments  are 
limited  to  money  market  mutual  funds, 
a  member  would  be  required  to  make 
reasonable  efforts  to  obtain  information 
concerning  the  customer's  financial 
status,  the  customer's  tax  status,  the 
customer's  investment  objectives,  and 
such  other  information  used  or 
considered  to  be  reasonable  by  such        J 
member  or  registered  representative  in 
making  recommendations  to  the 
customer. 

The  rule  change  would  contain  a  non- 
exclusive list  of  practices  that  the 
Exchange  deems  to  violate  a  member's 
duty  to  recommend  to  a  customer  only 
securities  suitable  for  that  customer. 
These  would  be:  (1)  Recommending 
speculative  low-priced  securities  to 
customers  without  knowledge  of  or  an 
attempt  to  obtain  information 
concerning  the  customer's  other 
securities  holdings,  their  financial 
situation  and  other  necessary  data;  (2) 
excessive  activity  in  a  customer's 
accoxmt,  often  referred  to  a  "churning" 
or  "overtrading";  (3)  trading  in  mutual 
fund  shares,  particularly  on  a  short-term 
basis;  (4)  fraudulent  activity  (including 
establishing  fictitious  accounts  in  order 
to  execute  transactions  which  otherwise 
would  be  prohibited,  executing 
transactions  in  discretionary  accounts  in 
excess  of  or  without  actual  authority 
from  customers,  causing  the  execution 
of  transactions  which  are  unauthorized 
by  customers  or  the  sending  of 
confirmations  in  order  to  cause 
customers  to  accept  transactions  not 
actually  agreed  upon,  and  unauthorized 
use  or  borrowing  of  customers'  funds 
and  securities):  and  (5)  recommending 
the  purchase  of  securities  or  the 
continuing  purchase  of  securities  in 
amounts  that  are  inconsistent  with  the 
reasonable  expectation  that  the 


customer  has  the  financial  ability  to 
meet  such  a  commitment/  ■-'       '-.  '    . 
In  addition,  with  regard  to  derivative 
financial  products,  the  rule  change 
would  require  that  members  make  every 
effort  to  familiarize  themselves  with 
each  customer's  financial  situation, 
trading  experience,  and  abiUty  to  meet 
the  risks  involved  with  such  products 
and  to  make  every  effort  to  make 
customers  aware  of  the  pertinent 
information  regarding  new  financial 
products. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and 
specifically,  with  the  requirements  of 
Section  6(b).3  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and  in  general  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
Exchange's  proposal  to  add  Article  Vm. 
Rule  25  to  the  Exchange's  Rules  benefits 
investors  by  requiring  exchange 
members,  in  recommending  to  a 
customer  the  purchase,  sale  or  exchange 
of  any  security,  to  have  reasonable 
grounds  for  believing  that  the 
recommendation  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs.  The 
Commission  also  believes  that  including 
a  non-exclusive  list  of  practice  that  the 
Exchange  deems  violates  a  member's 
duty  of  suitability  with  the  rule  is  a 
beneficial  guide  for  investors. 
Additionally,  the  proposal  will  benefit 
exchange  members  by  providing  them  a 
rule  specifically  addressing  suitability, 
churning  and  related  conduct. 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-97-21)  be, 
and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  98-158  Filed  1-5-98;  8:45  am]         ^ 

BILUNQ  CODE  aOIO-OI-M 


» 15  U.S.C  78f(b). 

*  15  U.S.C  788(b)(12). 
si7CFR300.30(a)(l2). 
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SECURITIES  A^D  EXCHANGSE 
COMMISSION 

[Release  Na  34t^949S;  File  No.  SR-MSRB- 
97-18] 

Seif-Regulatoiiy  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Secvrities  Rulemaking 
Board  Relating  to  Transaction 
Reporting  Pro<»dures 

December  29, 19b^. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exd^»nge  Act  of  1934 
("Act").  15  U.^.p.  78s(b)(l).  notice  is 
hereby  given  thit  on  December  23, 1997. 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-97-18).  The  proposed  rule 
change  is  desojibed  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  Board,  "rtie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested!  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Rule  G-14— Rejjbrts  of  Sales  or 
Purchases  * 


Tran  i  action 


Reporting 
ransactions 


No  change. 

Rule  G-14 
Procedures 

(a)  Inter-Dealer 
No  change. 

(b)  Customer  Tifabsactions 

(i)  Each  broke  ri  dealer  and  mimicipal 
securities  dealer  shall  report  to  the 
Board  all  transactions  with  customer 
effected  after  [January  1, 1998)  March  1. 
1998,  except  as  described  in  paragraph 
(iii)  of  this  sectibh  (b).  A  broker,  dealer 
or  municipal  securities  dealer  shall 
report  a  transaction  by  submitting  or 
Causing  to  be  sutenitted  to  the  Board,  by 
midnight  of  trade  date,  the  customer 
transaction  infonnation  specified  in 
paragraph  (ii)  of*  this  section  (b)  in  such 
format  and  manher  specified  in  the 
current  User's  ^knual  for  Customer 
Transaction  ReMrting.  The  broker, 
dealer  or  mimici^al  seciuities  dealer 
shall  promptly  riBi>ort  cancellation  of  the 
trade  or  correctiotis  to  any  required  data 
items.  ' 


(ii)-(iv)  No  change. 


■  holies  indicate  ad(^tions;  [brackeU]  indicate 
deletions. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
board  has  prepared  summaries,  set  forth 
in  Section  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  changes  the 
effective  date  for  the  beginning  of  the 
customer  transaction  phase  of  the 
Board's  Transaction  Reporting  Program. 
The  customer  transaction  phase  of  the 
program  was  filed  by  the  Board  and 
approved  by  the  Commission  in  1996, 
with  an  effective  date  for  system 
operations  of  January  1. 1998.  The 
addition  of  customer  transactions  to  the 
existing  transaction  reporting  system  for 
inter-dealer  transactions  will  allow  the 
Board  to  include  customer  data  in  the 
daily  reports  of  price  and  volume 
activity  and  in  the  siuveillance  database 
that  the  Board  makes  available  to 
regulators.2  The  Commission  also 
approved  the  Board's  plan  to  conduct  a 
mandatory  testing  program.^  The  testing 
program  is  designed  to  ensure  that 
modifications  to  dealer  computer 
systems  necessary  for  customer 
transaction  reporting  have  occurred  and 
that  links  between  dealer  systems  that 
submit  data  and  Board  computer 
systems  for  processing  data  are 
coordinated  and  are  operating  correctly. 
The  start  date  for  the  testing  program 
was  set  for  July  1,  1997. 

The  proposed  rule  change  consists  of 
two  parts:  (i)  An  amendment  to  the 
language  of  Rule  G-14  Transaction 
Reporting  Procedures,  changing  the 
effective  date  of  dealers'  obligations  to 
report  data  correctly  and  accurately  to 
the  Board's  Transaction  Reporting 
Program  from  January  1, 1998,  to  March 
1, 1998  (the  "operational  start  date"); 
and  (ii)  a  notice  to  the  industry  that 
explains,  notwithstanding  the  delay  in 
the  operational  start  date,  dealers  are 


'A  complete  description  of  the  program  it  found 
in  the  Board's  filing  with  the  Commission  on  the 
customer  phase  of  the  program  and  the 
Conunission's  Approval  Order.  See  Securities 
Exchange  Act  Release  No.  37998  (November  29, 
1996). 

'  See  Rule  G-14  Transaction  Reporting 
Procedures,  section  (b)(iv). 


responsible  under  rule  G-14  to  continue 
to  test  their  transaction  reporting 
capabilities  with  the  Board  prior  to  the 
new  operational  start  date.  The  notice 
states  that,  once  initial  testing  protocols 
have  been  successfully  completed,  the 
testing  program  requires  that  dealers 
continue  to  submit  live  test  data  to  the 
Board.  This  will  allow  the  Board  and 
dealers  to  resolve  possible  problems  in 
reporting  of  certain  types  of  transactions 
prior  to  the  operational  start  date  for  the 
system.  It  also  will  provide  the  Board 
with  infonnation  about  the  market  that 
will  help  the  Board  to  design  the  daily 
price  and  volume  reports  that  will 
include  customer  transaction  data. 

The  Board  has  determined  that  it  is 
necessary  to  delay  full  system 
operations  and  to  extend  the  testing 
period  from  January  1,  1998  to  March  1, 
1998,  because  of  technical  difficulties 
encountered  in  the  development  of 
computer  systems  that  will  operate  the 
Program.  The  Board  plans  to  complete 
computer  system  design  and 
construction  in  time  to  place  the 
Program  on  an  operational  basis  for 
trades  occurring  on  or  after  March  1, 
1998.  At  its  February  1998  meeting,  the 
Board  plans  to  review  the  status  of 
system  development  and  construction. 
At  that  time,  the  Board  intends  to 
review  test  data  that  has  been  submitted 
thus  far  and  to  decide  how  best  to 
structure  the  daily  price  and  volume 
reports  that  will  reflect  the  customer 
transaction  activity  that  is  occurring  in 
the  market. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  Board  believes  that  the  proposed 
rule  change  is  necessary  so  that  initial 
operations  of  the  customer  transaction 
reporting  phase  of  the  Transaction 
Reporting  Program  can  begin  as  soon  as 
possible  and  so  that  the  Board's 
production  of  daily  price/volimie 
reports  can  reflect  customer  transaction 
data  as  soon  as  possible.  The  Board 
believes  that  the  operation  of  the 
Transaction  Reporting  Program,  in 
general,  will  facilitate  the  statutory 
purposes  noted  above  because  the 
Program  will  provide  an  additional 
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degree  of  price  transparency  in  the 
municipal  securities  market  and  will 
provide  a  surveillance  audit  trail  that 
may  be  used  by  market  regulators  in 
furtherance  of  their  regulatory  purposes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  seciuities  dealers  and  merely 
delays  the  start-up  date  for  a  program 
that  previously  has  been  approved  by 
the  Commission. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change  is 
merely  a  technical  correction  of  rule 
language,  the  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  or  an 
existing  Board  rule  under  Section 
19(b)(3)(A)  of  the  Act,  which  renders  the 
proposed  rule  change  effective  upon 
receipt  of  this  filing  by  the  Commission. 
At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-18  and  should  be 
submitted  by  January  27, 1998. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  98-159  Filed  1-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  '    \ 

[Release  No.  34-39494;  File  fto.  SR-NASO- 
97-97] 

Self-Regulatory  Organizations;  Notice 
of  Filing,  Immediate  Effectiveness  and 
Designation  of  Accelerated  Operative 
Date  of  Proposed  Rule  Change  t>y 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Conforming, 
Technical  Amendments  to  Certain 
Rules  Relating  to  Procedures  on 
Grievances  Concerning  The 
Automated  Systems 

December  29, 1997. 

Pursuant  to  Section  19(b)(3)(A)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  24, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Several 
technical  amendments  were  made  to  the 
proposal  on  the  same  date.^  The 
Association  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change  under 
paragraph  (e)(6)  of  Rule  19b-4  under  the 
Act  3  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.*  The  Commission  is 


'  15  U.S.C.  78s(b)(3)(a). 

*  Conversation  between  Arnold  Golub,  OfHce  of 
General  Counsel.  Nasdaq  with  Mandy  Cohen. 
Division  of  Market  Regulation.  Conunission 
(December  24, 1995). 

'  17  CFR  240.19b-4(e)(6). 

*The  Association  has  represented  that  this 
proposed  rule  change:  (1)  Will  not  significantly 
affect  the  protection  of  investors  or  the  public 
interest:  (ii)  will  not  impose  any  significant  burden 
on  competition,  and  (iii)  will  not  become  operative 
for  30  days  after  the  date  of  this  filing,  unless 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  filing  the  proposed 
rule  change  to  make  conforming 
technical  changes  to  the  Rule  9700 
Series  to  substitute  the  "Nasdaq  Hearing 
Review  Committee,"  whose  tenure  will 
terminate  next  month,  with  the  "Nasdaq 
Listing  and  Hearing  Council,"  which 
will  perform  similar  functions 
thereafter.  These  changes  are  necessary 
to  conform  the  Rule  9700  Series  to  the 
recently  approved  revisions  to  the 
Nasdaq  By-Laws  that  will  take  effect  in 
January  1998.'  In  addition,  the  text  of 
new  rule  4880  has  been  revised  to 
reflect  recent  changes  in  the  review 
process  approved  by  the  Commission  at 
the  same  time  as  the  by-laws."  Finally, 
for  ease  of  reference,  the  Rule  9700 
Series  has  been  renumbered  as  the  Rule 
4800  Series,  since  the  rules  contained 
therein  relate  to  other  rules  within  the 
Rule  4000  Series.  The  text  of  the 
proposed  rule  change  follows: ' 
»        »        *        *        • 

Rules  of  the  Association 


4000.  The  Nasdaq  Stock  Market 


[9700]  4800.  Procedures  on  Grievances 
Concerning  the  Automated  Systems 

(9710]  4810.  Purpose 

The  purpose  of  this  Rule  [9700]  4800 
Series  is  to  provide,  where  justified, 
redress  for  {>ersons  aggrieved  by  the 
operations  of  any  automated  quotation, 
execution,  or  communication  system 
owned  or  operated  by  the  Association, 
or  any  subsidiary  thereof,  and  approved 
by  the  Commission,  not  otherwise 
provided  for  by  the  (this]  Code  of 
Procedure  as  set  forth  in  the  Rule  9000 
Series  or  the  Uniform  Practice  Code  as 
set  forth  in  the  Rule  11000  Series,  and 
to  provide  procedures  for  the  handling 
of  qualification  matters  pursuant  to  The 
Nasdaq  Stock  Market  Rules,  as  set  forth 
in  the  Rule  4000  Series. 


otherwise  accelerated  by  the  Commission.  The 
Association  also  has  provided  at  least  five  business 
days  notice  to  the  Conunission  of  its  intent  to  file 
this  proposed  rule  change,  as  required  by  Rule  19b- 
4(e)(6)  under  the  Act.  Id. 

'See  Securities  Exchange  Act  Release  No.  39326 
(November  14, 1997),  62  FR  62385  (November  21, 
1997)  (File  No.  SR-NASD-97-71). 

^  See  Id. 

'  Proposed  new  language  is  underline,  proposed 
deletions  are  in  brackets. 


its  own  mo 
after  issuan 
Any  such  d 
to  review  u 
person  aggi 
15  caletidai 
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[9720]  4820.  Fot^  of  Application 

All  applications  shall  be  in  writing, 
and  shall  specify  in  reasonable  detail 
the  nature  of  and  basis  for  the  redress 
requested.  If  the  Application  consists  of 
several  allegations,  each  allegation  shall 
be  stated  separately.  All  applications 
must  be  signed  and  shall  be  directed  to 
[the  AssociationjIlA/iasda^. 

[9730]  4830.  Rattiest  for  Hearing 

Upon  request,  the  applicant  shall  be 
granted  a  hearinjg  after  reasonable 
notice.  In  the  ab^nce  of  such  request 
for  a  hearing,  [th*  Association]  Nasdaq 
may,  in  its  discretion,  have  any 
application  set  d<>wn  for  hearing  or 
consider  the  maUer  on  the  basis  of  the 
application  and  Supporting  documents. 

[9740]  4840.  Coi^^ideration  of 
Applications 


All  applicatio 
by  a  hearing  p 
Board  of  Cove 
be  entitled  to  be 
counsel  and  to 


shall  be  considered 
il  designated  by  the 
|rs.  The  applicant  shall 
lear  in  person  and  by 
imit  any  relevant 
matter.  In  any  si  ch  proceeding  a  record 
shall  be  kept. 

[9750]  4850.  Defihion 

Decisions  on  sipplications  shall  be  in 
writing  and  a  com  shall  be  sent  by  mail 
to  the  applicant.lThe  hearing  panel  may 
communicate  its  determination  to  the 
applicant  prior  tp  the  issuance  of  a 
written  decision!  (which  shall  be 
effective  as  of  the!  time  of  such 
communication.  The  written  decision 
shall  contain  the  reasons  supporting  the 
hearing  panel's  C(>nclusions. 

[9760]  4860.  ReViiew  by  the  Nasdaq 
Listing  and  Hearing  Review 
(Committee]  Coyi^cil 

The  decision  snail  be  subject  to 
review  by  the  Nasdaq  Listing  and 
Hearing  Review  (Committee)  Council  on 
its  own  motion  within  45  calendar  days 
after  issuance  of  jthe  written  decision. 
Any  such  decisid^  shall  also  be  subject 
to  review  upon  application  of  any 
person  aggrieved  ihereby,  filed  within 
15  calendar  days  after  issuance.  The 
institution  of  a  reTiew,  whether  on 
application  or  on  the  initiative  of  the 
Nasdaq  Listing  and  Hearing  Review 
[Committee]  Coiiiycil,  shall  not  operate 
as  a  stay  of  the  decision. 

[9770]  4870.  Finitingsof  the  Nasdaq 
Listing  and  Hearing  Review 
[Committee]  Council  on  Review 

Upon  consideration  of  the  record,  and 
after  such  further  hearings  as  it  shall 
order,  the  Nasdaq  Listing  and  Hearing 
Review  [Committee]  Council  shall 
aHirm,  modify,  reyerse,  dismiss,  or 
remand  the  decision,  lie  Nasdaq 


Listing  and  Hearing  Review  [Committee] 
Council  shall  set  forth  specific  grounds 
upon  which  its  determination  is  based. 

[9780]  4880.  Discretionary  Review  by 
the  Board 

Determinations  of  the  Nasdaq  Listing 
and  Hearing  Review  (Committee] 
Council  may  be  reviewed  by  the  NASD 
Board  of  Governors  solely  upon  the 
request  of  one  or  more  Governors  not 
later  than  the  NASD  Board  meeting  next 
following  the  Nasdaq  Listing  and 
Hearing  Review  Council's  decision  but 
which  is  15  calendar  days  or  more 
following  the  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council. 
Notwithstanding  the  preceding 
sentence,  the  NASD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council 
within  the  15  calendar  day  period 
following  the  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council. 
Such  review,  which  may  be  undertaken 
solely  at  the  discretion  of  the  Board, 
shall  be  in  accordance  with  resolutions 
of  the  Board  governing  the  review  of 
Nasdaq  Listing  and  Hearing  Review 
[Committee]  Council  determinations. 
The  Board  shall  affirm,  modify  or 
reverse  the  determinations  of  the 
Nasdaq  Listing  and  Hearing  Review 
(Committee]  Council  or  remand  the 
matter  to  the  Nasdaq  Listing  and 
Hearing  Review  [Committee]  Council 
with  appropriate  instructions.  The 
institution  of  discretionary  review  by 
the  Board  shall  not  operate  as  a  stay  of 

the  decision. 

t" 

[9790]  4890.  Application  to  Commission 
for  Review 

Any  decision  not  appealed  under 
Rule  4860  or  called  for  review  under 
Rule  4860  or  Rule  4880  shall  become 
the  final  action  of  the  Association  upon 
expiration  of  the  time  allowed  for 
appeal  or  call  for  review.  In  any  case 
where  a  person  feels  aggrieved  by  any 
final  action  of  the  Association  [decision] 
issued  pursuant  to  Rule  [9770]  4870  or 
Rule  [9780]  4880,  the  person  may  make 
application  for  review  to  the 
Commission  in  accordance  with  the  Act. 

In  addition  to  the  specific  changes  set 
forth  above,  the  following  conforming 
amendments  are  also  necessary  to 
ensure  conformance  to  the  corporate 
governance  documents: 

•  In  Rules  4480(e),  4530,  5360,  and 
95tl(a)(3),  all  references  to  Rule  9700 
Series  should  be  changed  to  refer  to  the 
Rule  4800  Series. 

•  In  Rule  4330(a),  the  reference  to  the 
Rule  9000  Series  should  be  changed  to 
refer  to  the  Rule  4800  Series. 


•  In  Rule  9110(a),  the  last  sentence 
should  be  amended  to  read  "The  Rule 
9100  Series  is  of  general  applicability  to 
all  proceedings  set  forth  in  Rule  9000 
Series,  [except  the  proceedings  set  forth 
in  the  Rule  9700  Series,]  unless  a  Rule 
specifically  provides  otherwise." 

n.  Self-Regulatory  Organization's 
Statemeni  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Association  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Association  has  prepared  summaries, 
set  forth  in  Sections  A,  B.  and  C below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  of  the  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  technically  conform  the 
Rule  9700  Series  (as  renumbered  the 
Rule  4800  Series),  to  the  recently 
revised  Nasdaq  By-Laws  that  will 
become  effective  upon  conclusion  of  the 
NASD  annual  meeting  in  January  1998. 
The  proposed  changes  are  necessary  to 
allow  for  the  expedited  and  smooth 
transition  fit)m  the  Association's  current 
corporate  structure  to  the  new  corporate 
structure  recently  approved  by  the 
Commission.* 

To  conform  the  Rule  9700  Series  to 
the  Nasdaq  By-Laws,  as  revised,  the 
term  "Nasdaq  Hearing  Review 
Committee,"  is  being  replaced  by  the 
term,  "Nasdaq  Listing  and  Hearing 
Review  Council."  Additionally,  the 
Association  is  conforming  proposed 
Rule  4880  (currently  Rule  9780)  to 
parallel  the  review  process  changes 
recently  approved  by  the  Commission  at 
the  same  time  the  Nasdaq  By-Laws 
revisions  were  approved.^  As  revised, 
proposed  Rule  4880  estabUshes  a  period 
of  at  least  15  calendar  days  between  the 
date  of  the  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council 
decision  and  the  meeting  at  which  the 
NASD  Board  may  consider  whether  to 
call  a  decision  for  review.  Relocation  to 
the  Rule  4800  Series  is  proposed 
because  the  9700  Series  relates  to  the 


*S«e  Release  No.  34-39326. 
■See  id. 
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grievance  procedures  currently  set  forth 
in  the  Rule  4000  Series.  Finally,  other 
conforming  changes  are  being  made  to 
correct  existing  cross  references  to  the 
Rule  9700  Series  to  those  of  the  new 
Rule  4800  Series. 

2.  Statutory  Basis  of  Rule  Change 

The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(4)  of  the  Act  ^°  fti  that  it 
assures  a  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  and 
provides  that  one  or  more  directors  shall 
be  representatives  of  issuers  and 
investors  and  not  be  associated  with  a 
member  of  the  Association,  a  broker,  or 
a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Association  as  a  "non- 
controversial"  rule  change  under  Rule 
19b-4{e}(6).»^  Consequently,  the  rule 
change  shall  become  operative  30  days 
after  the  date  of  this  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  the  change:  (i)  Will  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  and  (ii) 
will  not  impose  any  significant  burden 
on  competition,  pursuant  to  Section 
19{b)(3)(A)(iii)  of  the  Act  12  and 
subparagraph  (e)(6)  of  Rule  19b-4 
thereunder.13  Jq  ensure  conformity 
with  the  revised  Nasdaq  By-Laws, 
however,  which  are  scheduled  to 
become  effective  at  the  conclusion  of 
the  January  1998  annual  meeting  of  the 
NASD,  the  Association  requests 
acceleration  of  the  operative  date  of  the 
changes  contained  in  this  rule  filing,  so 
that  the  revised  Rules  of  the  Association 
and  related  corporate  governance  - 
docvmients  will  be  in  force 
simultaneously. 


At  any  time  within  60  days  of  this 
niing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

For  the  reasons  stated,  and  since  such 
action  is  in  the  public  interest,  does  not 
significantly  affect  the  protection  of 
investors  or  impose  any  significant 
burden  on  competition,  and  because  the 
changes  in  this  rule  Hling  conform  the 
Rules  of  the  Association  to  the  by-laws 
recently  approved  by  the  Commission 
(which  will  become  effective  at  the 
conclusion  of  the  NASA's  annual 
meeting),  the  Commission  finds  good 
cause  to  accelerate  the  operative  date  of 
the  changes  contained  herein,  and 
designate  such  changes  to  become 
operative  at  the  conclusion  of  the 
annual  meeting  of  the  NASD. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  27, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-161  Filed  1-5-98;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39487;  RIe  No.  SR-NASD- 
97-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc.  Relating  to  the  Eligibility 
of  Claims  for  Arbitration 

December  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  24, 1997, *  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prep^d  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rules  10304. 10307  and  10324  of 
the  NASD's  Code  of  Arbitration 
Procedure  ("Code")  to  establish  that  all 
arbitration  claims  are  eligible  unless 
challenged,  and  to  establish  a  procedure 
for  challenging  the  eligibility  of  claims. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

10304.  Time  Limit  on  Eligibility  of 
Claims  for  Arbitration;  Procedures  for 
Determining  Eligibility  Under  This  Rule 
[Time  Limitation  Upon  Submission] 

This  rule  describes  when  a  claim  must 
be  filed  in  order  to  be  eligible  for 
arbitration,  how  and  when  parties  may 
challenge  the  eligibility  of  claims,  and 
the  Director's  role  in  determining 
eligibility. 

iNo  dispute,  claim,  or  controversy 
shall  be  eligible  for  submission  to 
arbitration  under  this  Code  where  six  (6) 
years  have  elapsed  from  the  occurrence 


">15U.S.C.78o- 3(b)(4). 
"  17  CFR  240.19b-4(e)(6). 
"15  U.S.C.  78s(b)(3)(A)(iii). 
"17  CFR  240.19b-«(e)(6). 


'  The  NASD  filed  Amendment  Nos.  1.  2.  3  and 
4  to  the  proposed  rule  change  on  July  15. 1997,  July 
21,  1997.  December  3,  1997,  and  December  19, 
1997.  respectively,  the  substance  of  which  is 
incorporated  into  the  notice.  See  letters  from  to 
Elliot  R.  Curzon,  Assistant  General  Counsel,  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director.  Market  Regulation,  Commission,  dated 
July  14. 1997  ("Amendment  No.  1"),  July  18. 1997 
("Amendment  No.  2"),  and  December  18. 1997 
("Amendment  No.  4");  and  letter  from  Joan  C. 
Conley,  Secretary,  NASD  Regulation,  to  Katherine 
A.  England,  Assistant  Director,  Market  Regulation, 
Commission,  dated  December  3. 1997  (and 
attachments)  ("Amendment  No.  3"). 
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or  event  giving  ^se  to  the  act  or  dispute, 
claim  or  controversy.  This  Rule  shall 
not  extend  applicable  statutes  of 
limitations,  nor  mall  it  apply  to  any 
case  which  is  di^Wed  to  arbitration  by 
a  court  of  competent  jurisdiction.] 

(a)  Claims  eiigi/blefor  arbitration  and 
the  Director's  r^e  in  determining  the 
eligibility  of  claims. 

11)  Any  filed  dmim  is  eligible  for 
arbitration  unlei^  the  Director  decides  it 
is  ineligible.  The  Director  may  decide  a 
claim  is  ineligible  only  if: 

(A)  a  party  thai  is  responding  to  a 
claim,  the  responding  party,  asks  the 
Director  to  deciq^f  that  the  claim  is 
ineligible:  and    ] 

(Bjthe  Directq/t  determines  that  the 
claim  is  based  on  an  occurrence  or 
event  that  took  plpce  6  years  or  more 
before  the  claim  ^s  filed. 

(2)  The  6-year  eligibility  period  in 
paragraph  (a)(1)  B)  will  be  extended 
only  for  the  lenMi  of  time  that  a  claim 
is  pending  in  coiitt.  (The  eliffbility 
period  will  not  b^  extended  during  any 
period  in  which  ti  responding  party 
fraudulently  cortbealed  facts  from  the 
claimant.)  1 

(b)  Procedures  for  challenging 
eligibility  and  ne\v  time  periods  for 
answering  and  dpiivering  documents. 

(1)  If  a  responding  party  wants  the 
Director  to  decidp,  whether  a  claim  is 
ineligible:  1 1 

(A)  a  respondi  ig  party  must  serve  a 
written  request  o  rf  t/ie  Director  and  all 
the  other  parties  tb  the  arbitration;  and 

(B)  a  responding  party  must  serve  the 
written  request  no  later  than  30  days 
after  the  responding  party  was  served 
the  Statement  of  Claim.  (Rule  10314(c) 
explains  how  to  M/ve  a  document) 

(2)  To  oppose  the  written  request,  a 
party  must  serve  a  written  response  on 

.  the  Director  and  all  the  parties.  This 
written  response  biusf  be  served  no  later 
than  14  days  after  the  party  was  served 
the  written  requea. 

(3)  The  Directoh  will  try  to  determine 
eligibility  issues  mthin  30  days  of 
receiving  the  written  request.  The 
Director  will  servelthe  decision  on  all 
the  parties.  \  \ 

(4)  The  Directo\^^  determination  is 
final.  No  party  tolthe  arbitration  may 
seek  review  ofth$  determination  in  any 
forum,  in  an  acti6h  to  vacate  the 
arbitration  award,  or  in  any  other 
proceeding  \ 

(5)  If  a  claimant  amends  a  Statement 
of  Claim  filed  in  arbitration,  a 
responding  party  jtfiay  challenge  the 
eligibility  of  any  n$w  claim  in  the 
amended  Statemdat  of  Claim. 

(6)  The  parties  do  not  have  to  file  an 
answer  or  any  oth^  documents  until  45 
days  after  the  Din  >  rtor  serves  the 
decision  on  eligib  I  ity. 
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(c)  Challenges  to  eligibility  when  a 
claimant  files  a  claim  or  claims  in  court. 

(l)Ifa  court  orders  a  claim  to  * 

arbitration  at  the  request  of  the 
responding  party,  then  the  responding 
party  may  not  challenge  the  claim's, 
eligibility  in  arbitration. 

(2)  The  responding  party  may 
challenge  the  eligibility  of  a  claim  in 
arbitration  that  a  claimant  initially  filed 
in  court  when: 

(A)  the  court  orders  the  claim  to 
arbitration  and  the  responding  party  did 
not  request  the  order,  or 

(B)  the  claimant  moves  the  claim  from 
court  to  arbitration  without  a  court 
order. 

(d)  Determinations  of  eligibility  and 
statutes  of  limitation. 

(1)  All  statutes  of  limitation  or  any 
other  time  limitations  that  may  apply  to 
a  claim  are  extended  from  the  time  a 
Statement  of  diaim  is  filed  until  45  days 
after  the  Director  serves  a  decision  on 
eligibility  or  the  Association  no  longer 
has  jurisdiction  over  a  claim,  whichever 
is  later.  The  parties  agree  that  they  will 
not  assert  a  statute  of  limitations 
defense  in  court  that  is  inconsistent  with 
this  subparagraph. 

(2)  The  Director's  determination  that 
a  claim  is  eligible  or  ineligible  does  not 
determine  whether  a  claim  was  filed 
later  than  the  time  allowed  by  a  statute 
of  limitations.  The  parties  may  still 
assert  to  the  arbitrators  or  the  court  that 
has  jurisdiction  over  a  claim  any  statute 
of  limitations  defense  that  applies  to  a 
claim. 

(3)  A  claimant  may  pursue  a  claim  in 
court  even  if  a  court  or  the  Director 
determines  the  claim  is  ineligible  for 
arbitration. 

(e)  Consolidation  of  eligible  and 
ineligible  claims.  If  the  Director  decides 
that  one  or  more  of  the  claims  is  not 
eligible  for  arbitration,  a  customer 
claimant  may: 

(1)  pursue  all  of  the  claims  included 
in  the  Statement  of  Claim  in  court;  or 

(2)  pursue  the  eligible  claims  in 
arbitration  and  the  ineligible  claims  in 
court. 

(p  Definitions. 

(1)  "Claim"— For  purposes  of  this 
Rule,  the  term  "claim" means  any 
dispute  or  controversy  described  in  a 
Statement  of  Claim,  including  Counter- 
claims, Cross-claims,  and  Third-party 
claims,  for  which  the  claimant  is 
seeking  any  form  of  relief  damages  or 
other  remedy. 

(2)  "Occurrence  or  event"— For 
purposes  of  this  Rule,  the  term 
"occurrence  or  event"  means: 

(A)  the  date  of  the  transaction  upon 
which  the  claim  is  based;  or, 

(B)  if  the  claim  does  not  arise  from  a 
transaction,  the  date  of  the  occurrence 


of  the  act  or  omission  upon  which  the 
claim  is  based. 


10307.  Reserved.  [Tolling  of  Time 
Limitation(s)  for  the  Institution  of  Legal 
Proceedings  and  Extension  of  Time 
Limitation(s)  for  Submission  to 
Arbitration] 

[(a)  Where  permitted  by  applicable 
law,  the  time  limitations  widch  would 
otherwise  run  or  accrue  for  the 
institution  of  legal  proceedings  shall  be 
tolled  where  a  duly  executed 
Submission  Agreement  is  filed  by  the 
Claimant(s).  The  tolling  shall  continue 
for  such  period  as  the  Association  shall 
retain  jurisdiction  upon  the  matter 
submitted.] 

[(b)  The  six  (6)  year  time  limitation 
upon  submission  to  arbitration  shall  not 
apply  when  the  parties  have  submitted 
the  dispute,  claim  or  controversy  to  a 
court  of  competent  jurisdiction.  The  six 
(6)  year  time  limitation  shall  not  run  for 
such  period  as  the  court  shall  retain 
jurisdiction  upon  the  matter  submitted.] 


10324.  Interpretation  of  Provisions  of 
Code  and  Enforcement  of  Arbitrator 
RuUngs 

[The  arbitrators  shall  be  empowered 
to  interpret  and  determine  the 
applicability  of  all  provisions  under  this 
Code  and  to  take  appropriate  action  to 
obtain  compliance  with  any  ruling  by 
the  arbitrator(s).  Such  interpretations 
and  actions  to  obtain  compUance  shall 
be  final  and  binding  upon  the  parties.) 
The  arbitrators  may  interpret  and  apply 
the  provisions  of  this  Code  and  take 
appropriate  action  to  obtain  compliance 
with  any  ruling  that  they  make,  except 
as  provided  in  other  provisions  of  this 
Code.  The  interpretations  and  actions  of 
the  arbitrators  to  obtain  compliance 
shall  be  final  and  binding  upon  the 
parties. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  as{>ects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 
Background 

Origins  of  the  Eligiblilyt  Rule.  A  time 
limitation  on  matters  eligible  for 
arbitration  has  existed  in  the  Code  since 
it  was  first  adopted  in  1968.  Originally 
set  at  two  (2)  years,  the  time  limit  had 
been  extended  to  six  years  by  the  time 
the  Rule  was  added  to  the  original 
Uniform  Code  of  Arbitration  developed 
by  the  Securities  Industry  Conference 
on  Arbitration  ("SICA")  in  1978. 
Currently,  Rule  10304  of  the  Code 
provides,  "No  dispute,  claim,  or 
controversy  shall  be  eligible  for 
submission  to  arbitration  imder  this 
Code  where  jix  (6)  years  have  elapsed 
firom  the  occurrence  or  event  giving  rise 
to  the  act  or  dispute,  claim  or 
controversy." 

The  original  purpose  of  the  rule  was 
to  prevent  aged  claims  from  being 
litigated  in  arbitration.  The  six-year  time 
limitation  was  consistent  with  the  SEC's 
books  and  records  rule,  SEC  Rule  17a- 
4,  which  required  certain  significant 
broker/dealer  records  to  be  retained  for 
no  more  than  six  years,  and  members 
may  have  believed  that  they  would  be 
disadvantaged  if  forced  to  arbitrate 
claims  if  records  were  not  available. 
Moreover,  the  securities  industry 
believed  that  the  inherently  equitable 
natiue  of  arbitration  posed  a  greater  risk 
that  arbitrators  might  not  strictly  apply 
legal  defenses  such  as  statutes  of 
limitation,  thereby  permitting  a 
customer  (investor)  to  recover  in  a  case 
that  would  have  been  dismissed  had  it 
been  brought  in  court. 

Resolving  Eligibility  Issues.  Until 
about  seven  or  eight  years  ago,  relatively 
few  cases  called  for  the  application  of 
the  eligibility  rule;  however,  as  public 
investor  claims  relating  to  limited 
partnerships  increased  in  the  late  1980s, 
with  many  filed  more  than  six  years 
after  the  public  investor's  original 
purchase,  member  firm  respondents 
employed  the  eligibility  limitation  of 
Rule  10304  to  avoid  arbitrating  those 
claims. 

Member  firms's  efforts  to  defeat 
claims  in  arbitration  on  eligibility 
grounds  have  had  mixed  success 
because  arbitrators  tend  to  delay 
eligibility  decisions  until  the  hearing  on 
the  merits.  Member  firms  have  had 
greater  success  when  they  have  taken 
eligibility  issues  to  the  courts  in  the 
form  of  actions  to  enjoin  the  arbitration 
of  a  claim  as  ineligible,  particularly 
because  courts  have  not  applied  the 


equitable  tolling  doctrine  ^  to  eligibility 
decisions.  The  success  has  been 
augmented  by  an  increasing  number  of 
courts  that  have  decided  that  a 
predispute  arbitration  agreement 
amoimts  to  an  election  of  remedies 
barring  the  claim  from  being  heard  in 
court,  when  it  is  ineligible  for 
arbitration.^ 

As  a  result,  eligibility  issues  have 
become  the  subject  of  intense  and 
contentious  litigation,  both  in  court  and 
in  arbitration,  and  member  firms  and 
customers  (investors)  often  view  the 
resolution  of  an  eligibility  dispute  as  the 
major  strategic  issue  of  a  case.  If  a  claim 
is  found  to  be  ineligible  for  arbitration, 
it  may  be  either  too  costly  or  difficult  for 
the  customer  (investor)  to  piu-sue  in 
court,  or  it  may  be  more  susceptible  to 
a  statute  of  limitations  defense  in  court. 
The  customer  (investor)  may  settle  the 
case  for  an  amount  the  customer 
(investor)  believes  is  less  than  what 
could  have  been  recovered  in  arbitration 
in  order  to  avoid  the  expense  of  court 
litigation  or  the  risk  of  losing  the  case. 
If  the  case  is  foimd  to  be  eligible,  the 
member  firm  may  be  more  likely  to 
settle  because  it  believes  that  the 
equitable  nature  of  arbitration  renders 
one  of  its  most  valuable  procedural 
defenses — statutes  of  limitation — less 
reliable  and  increases  the  risk  of  an 
adverse  award. 

Tactical  maneuvering  on  the 
eligibility  issue  also  resulted  because 
the  courts,  the  Director  of  Arbitration 
("Director"),  and  the  arbitrators,  all  have 
asserted  jurisdiction  over  eligibility 
issues,  or  directed  the  issue  to  another 
forum.  Parties  attempt  to  gain  an 
advantage  by  filing  a  claim  or  a  motion 
in  the  forum  they  believe  will  produce 


'  Equitable  tolling  based  on  fraudulent 
concealment  is  a  legal  doctrine  that  permits  a 
plaintiff  to  pursue  a  claim  after  a  time  limitation  for 
filing  the  claim  has  run  out.  Under  the  doctrine, 
when  it  appears  that  a  defendant  intentionally  hid 
(fraudulently  concealed)  certain  facts  that  would 
have  alerted  the  plaintiff  to  the  existence  of  a  legal 
claim  for  damages,  a  court  or  arbitrator  may 
determine  that,  in  the  interests  of  equity  and 
fairness,  the  running  of  a  time  limitation  for  the 
filing  of  a  claim  should  be  tolled  (stopped)  during 
the  time  period  when  the  faas  were  concealed. 

'Some  recent  court  rulings  have  held  that  if  a 
claim  submitted  to  arbitration  under  a  predispute 
agreement  to  arbitrate  is  ineligible  for  arbitration, 
the  claim  may  not  be  litigated  in  court  because  the 
customer  (investor)  had  elected  arbitration  as  the 
sole  remedy.  See  Calabria  v.  Merrill  Lynch.  Pierce, 
Fenner  S-  Smith.  Inc.,  855  F.  Supp.  172  (N.D.  Tex. 
1994);  Merrill  Lynch,  Pierce.  Fenner  &■  Smith.  Inc. 
V.  Shelapinsky,  No.  93-1553  (E.D.  Pa.  Mar.  16. 
1994):  Piccolo  V.  Faragalli,  1993  WL  331933  (E.D. 
Pa.  Aug.  24, 1993):  and,  Castellano  v.  Prudential- 
Bache  Securities,  Inc.,  1990  WL  87575  (S.D.N. Y. 
June  19, 1990).  Other  courts  have  held  there  is  no 
election  of  remedies.  Se«  Smith  Barney,  Harris 
Upham  &  Co.  v.  St.  Pierre,  1994  WL  11600  (N.D. 
IIL.  Ian.  4. 1994):  Prudential  Securities  v.  LaPlant, 
829  F.  Supp.  1239  P.  Kan.  1993). 


a  favorable  ruling.  The  result  is 
significant  confusion  about  who  should 
decide  eligibility  issues.  Some  courts 
have  held  that  eli^bility  was  for  the 
courts  to  decide:  others  have  held  that 
the  arbitrators  could  decide  the  issue.^ 
In  some  cases,  the  coiuls  have  declined 
to  decide  the  issue  if  the  claim  was 
clearly  less  than  six  years  old  and, 
instead,  deferred  to  the  decision  of  the 
Director  or  the  arbitrators. 

Until  recently,  the  Director  would 
examine  arbitration  claims  to  determine 
if  they  were  eligible.'  If  the  Director 
rejected  a  claim  as  clearly  ineligible,  the 
customer  (investor)  could  ask  a  court  to 
compel  arbitration  or  attempt  to  litigate 
the  claim  in  court.  If  the  director 
determined  that  the  claim  was  clearly 
eligible,  the  member  firm  could  ask  the 
arbitrators  to  reexamine  the  issue.  If  the 
arbitrators  dismissed  the  claim  as 
ineligible,  the  customer  (investor)  could 
ask  a  court  to  compel  arbitration  or 
attempt  to  litigate  the  claim  in  coiut. 

Moreover,  some  courts,  arbitrators, 
and  the  Director  permitted  certain 
claims  to  be  arbitrated  even  though  they 
appeared  to  be  based  on  events  more 
than  six  years  old  under  a  theory  akin 
to  equitable  tolling.  Other  courts,  some 
arbitrators,  and,  several  years  ago,  the 
Director,  applied  a  "bright  line" 
transaction  date  test  holding  that  the 
date  of  the  transaction  was 
determinative  of  the  eligibility  of  a 
claim  and  that  the  limit  could  not  be 


'*  The  rationale  for  holding  that  eligitnlity  is  for 
the  courts  to  decide,  and  not  the  arbitrators,  is  that 
the  arbitrators  only  have  jurisdiction  to  hear  claims 
the  parties  have  agreed  to  submit  to  arbitration  and 
that  it  Is  for  the  courts  to  determine  what  the  parties 
have  agreed  to  arbitrate.  See,  e.g.,  Cogswell,  Merrill 
Lynch,  Pierce,  Fenner  S-  Smith,  Inc.,  78  F.3d  474 
(10th  Cir.  1996):  Edward  D.  Jones  6-  Co.  v.  Sonells, 
957  F.2d  509.  514  (7th  Cir.  1992).  Other  courts  have 
held,  however,  that  the  parties  may  agree  to  permit 
the  arbitrator  to  determine  if  a  case  is  arbitrable.  See 
PaineWebber  Incorporated  v.  Elahi,  87  F.3d  589  (1st 
Cir.  1996);  Smith  Barney  Shearson,  Inc.  v.  Boone, 
47  F.3d  750  (5th  Cir.  1995). 

The  Supreme  Court's  recent  decisions  in 
Mastrobuono  v.  Shearson  Lehman  Hutton,  514  U.S. 
52, 131  L.Ed.2d  76, 115  S.Ct.  1652  (1996),  and  First 
Options  of  Chicago,  Inc.  v.  Kaplan,  514  U.S.  938, 
131,  L.Ed.2d  985. 115  S.Ct.  1920  (1995),  among 
others,  favoring  arbitration  and  giving  full  effect  to 
agreements  to  arbitrate,  suggest  that  the  Supreme 
Court  would  resolve  the  split  between  the  circuits 
by  affirming  agreements  that  give  decisionmakers 
other  than  the  courts  (ti.g.,  the  Director  or  the 
arbitrators)  the  power  to  decide  eligibility  issues. 

>  In  October  1996,  NASD  Regulation  filed  SR- 
NASD-96-47  with  the  SEC  setting  forth  its  revised 
policy  that,  effective  August  1. 1996,  the  staff  of  the 
Office  of  Dispute  Resolution  would  no  longer  make 
preliminary  eligibility  determinations  and,  instead, 
would  refer  eligibility  issues  to  the  arbitrators.  The 
SEC  published  the  proposed  rule  change  for 
comment  in  the  Federal  Regiater.  NASD  Regulation 
responded  to  the  comments  received  by  the  SEC  in 
a  letter  from  John  M.  Ramsay  to  Katharine  A. 
England  dated  July  1, 1997. 
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few  years  (until 


August  1996,  whs  1  NASD  Regulation's 


Resolution  ("Office") 


changed  the  procedure  for  deciding 
eligibility  issues  1 1  id  sent  them  to  the 
arbitrators  for  elif;  bility  determinations) 


ined  the  apply 
tolling  as  a  basis  for 
;ible  for  arbitration 
and,  instead,  has  required  the  basis  of  a 
claim  for  relief  to  t>e  a  transaction  or  an 
act  that  occurred  within  six  years  of  the 
filing  of  the  claini. 

Arbitration  Polliy  Task  Force 
Recommendations.  In  January  1996,  the 
NASD's  Arbitration  Policy  Task  Force 
("Task  Force")  released  its  report  on 
Securities  Arbitraition  Reform.  The  Task 
Force's  report  identified  eligibility 
disputes  as  one  of  the  most  important 
areas  for  reforming  the  arbitration 
process.  The  Task  porce  noted  that:  (1) 
The  eligibility  rulJQ  has  resulted  in 
ft«quent  court  litijgation;  (2)  the 
eligibility  rule,  asfpresently  written  and 
applied,  creates  gi^at  uncertainty  as  to 
who  is  to  decide  Eligibility  and  what  the 
triggering  event  should  be;  (3)  when  the 
bright  line  transaction  date  test  is  not 
applied,  fact  intensive  inquiry  and 
discovery  may  bejijequired  to  determine 
whether  the  claim  Is  eligible  for 
arbitration;  and  (4)  the  eligibility  rule 
creates  the  potential  for  a  bifurcated 
process.  In  consickring  its 
recommendations  for  resolving -the 
problems  with  thd  eligibility  rule,  the 
Task  Force  was  confronted  with  an 
apparently  unbridgeable  split  of 
opinion.  Customer  '>  (investors)  want  to 
eliminate  the  eligwility  rule  entirely; 
member  firms  wa^t  to  keep  the  rule  and 
apply  it  with  a  bright  line  test  and  no 
equitable  tolling. '^rj 

From  the  stand^int  of  some,  the  rule 
is  viewed  as  a  burdensome,  unfair 
impediment  preveating  customers 
(investors)  from  oUaining  a  hearing  on 
their  claims.  The  it^ts  and  delays 
involved  in  resolvjihg  eligibility  disputes 
affect  the  ability  of  customers  (investors) 
to  receive  complete  recovery  on  their 
claims.  Under  son^e  circumstances, 

t[ 

■  Under  either  standa^v.  if  there  were  a  close 
question  or  if  the  facts  about  the  eligibility  of  a 
claim  were  unclear,  the  Director  would  refer  the 
decision  to  the  arbitrators. 

'The  Task  Force's  specific  recommendations 
were  to:  (1)  Suspend  the  eligibility  rule  for  three 
years  (and  repeal  the  rul«  if  the  pilot  were 
successful)  and  adopt  procedures  to  ensure  that 
statute  of  limitations  isjues  would  be  resolved  early 
in  a  case;  (2)  suspend  and  repeal  the  rule 
prospectively  only  so  that  the  eligibility  of  claims 
older  than  six  years  old  at  the  time  the  suspension 
took  effect  would  still  be  resolved  under  the  old 
rule;  (3)  direct  the  arbitrators  to  resolve  statute  of 
limitations  issues  based  On  applicable  law  and  train 
arbitrators  to  do  so;  and  (4)  prohibit  parties  from 
litigating  procedural  arbitrability  issues  in  court 
until  after  an  award  is  rendered. 


customers  (investors]  are  discouraged  or 
prevented  from  seeking  recovery  for 
their  claims  because  the  costs  and 
delays  of  litigating  eligibility  claims 
approach  or  exceed  the  value  of  their 
claims.  Moreover,  customers  (investors) 
question  the  fairness  of  being  forced 
into  arbitration  under  a  predispute 
agreement  that  they  are  required  to  sign 
as  a  condition  of  opening  a  securities 
account  *  and  then  being  forced  to 
litigate  the  eligibility  of  their  claim.  This 
circumstance  appears  especially  unfair 
to  customers  (investors)  who  find 
themselves  out  of  arbitration,  but  also 
barred  from  court  under  the  election  of 
remedies  doctrine. 

One  byproduct  of  eligibility  decisions 
is  that  if  one  of  several  claims  filed  in 
arbitration  is  found  to  be  ineligible,  the 
customer  (investor)  would  be  forced  to 
litigate  the  ineligible  claim  in  court  and 
pursue  arbitration  of  the  remaining 
claims.  The  cost  of  litigating  claims  in 
two  fonmis  may  preclude  the  customer 
(investor)  from  pursuing  some  of  the 
claims.  Indeed,  the  customer  (investor) 
may  find  that  it  is  uneconomical  to 
pursue  any  of  the  claims  if  some  must 
be  litigated  in  arbitration  and  others 
litigated  in  court. 

Some'member  firms  argue  that  the 
original  reason  for  the  rule  still  prevails; 
members  should  not  be  forced  to 
arbitrate  claims  if  the  records  relating  to 
the  claim  may  no  longer  exist  because 
the  SEC's  rules  do  not  require  them  to 
keep  the  records.  In  addition,  some 
argue  that  with  the  increasing  mobility 
of  associated  persons  in  the  securities 
industry,  the  individuals  responsible  for 
the  actions  alleged  by  customers 
(investors)  often  are  no  longer  employed 
by  the  respondent  member  firm  if  the 
claim  is  filed  many  years  later,  making 
obtaining  witnesses  and  information  in 
aid  of  the  defense  increasingly  difficult 
as  time  passes.  Member  firms  also  argue 
that  arbitrators  are  not  strictly  bound  to 
apply  statutes  of  limitation  »  and, 
therefore,  often  allow  customers 
(investors)  to  assert  and  recover  for 
claims  that  would  be  barred  if  brought 
in  court.  Finally,  respondents  argue  that 
the  resulting  uncertainty  about 
-arbitrator  application  of  statutes  of 
limitation  makes  analyzing  the  risks  of 
litigating  a  claim  much  more  difficult 


"Not  all  member  firms  include  predispute 
arbitration  clauses  In  their  new  account  agreements; 
however,  such  clauses  are  the  industry  norm. 

"If  the  arbitrators  err  or  refuse  to  apply  a  statute 
of  limitation  in  the  same  manner  as  would  a  court, 
it  is  extremely  difficult  for  respondents  to  overturn 
the  decision  because  the  standard  of  review  for  an 
arbitration  award  is  much  more  limited  than  the 
standard  of  review  on  appeal  from  a  court  decision. 


and  makes  decisions  about  disposing  of 
records  much  riskier. 

Consideration  of  Task  Force 
Recommendations  by  NASD  Regulation. 
NASD  Regulation,  through  its  National 
Arbitration  and  Mediation  Committee, 
and  in  consultation  with  SICA, 
considered  the  Task  Force's 
recommendations  at  length.  NASD 
Regulation  initially  developed  proposed 
rule  changes  designed  to  give  effect  to 
the  Task  Force's  recommendations  and 
consulted  with  SICA.  the  Public 
Investors  Arbitration  Bar  Association 
("PIABA"),  the  Securities  Industry 
Association  ("SIA"),  the  staff  of  the 
SEC,  and  others  about  the  efficacy  of  the 
proposals.'" 

The  Task  Force  recommended 
suspending  the  eligibility  rule  for  three 
years  as  a  pilot  and,  ultimately, 
repealing  it.  The  Task  Force  also 
proposed  adopting  procedures  to  ensure 
that  statute  of  limitations  issues  would 
be  resolved  early  in  a  case  and  directing 
the  arbitrators  to  resolve  statute  of 
limitations  issues  based  on  applicable 
law.  Finally,  the  Task  Force 
recommended  prohibiting  parties  from 
litigating  procedural  arbitrability  issues 
in  court  until  after  an  award  was 
rendered.  The  recommendations 
generated  significant  opposition. 

First,  customers  (investors)  objected 
that  if  the  rule  was  reinstated  after  three 
years,  customers  (investors)  who  filed 
their  claims  after  the  rule  was  reinstated 
might  have  their  claims  dismissed  as 
ineligible  while  those  who  filed 
identical  claims  before  the  change 
would  not.  Customers  (investors)  also 
argued  that  it  was  unfair  to  repeal  the 
eligibility  rule  only  temporarily  while 
permanently  adopting  a  rule  capping 
pimitive  damages."  Member  firms 
argued  that  repealing  the  rule  either 
temporarily  or  permanently  would 
eventually  expose  them  to  very  old 
claims  and  they  would  be  imable  to 
predict  or  manage  the  risks  of  such 
claims. 


'°  As  a  member  of  SICA.  NASD  Regulation 
participated  in  considering  several  proposals  to 
amend  the  eligibility  rule  advanced  by  other 
members  of  SICA.  One  proposed  eligibility  rule  was 
adopted  by  SICA;  however,  upon  further  review, 
NASD  Regulation  became  concerned  about  a 
number  of  unresolved  issues  and  determined  not  to 
adopt  the  SICA  rule  language.  Nevertheless.  NASD 
Regulation  has  considered  the  concerns  of  SICA 
and  its  members  in  developing  its  proposed  rule. 
While  SICA  has  not  adopted  NASD  Regulation's 
proposed  rule,  and  some  SICA  members  have 
indicated  they  are  not  in  favor  of  the  proposed  rule. 
NASD  Regulation  believes  that  the  proposed  rule 
adequately  addresses  the  issues  raised  by  SICA  and 
others. 

"  The  Task  Force  recommended  adopting  a  rule 
permitting  punitive  damages  with  a  cap.  but  did  not 
recommend  a  pilot  period  for  the  punitive  damages 
rule. 
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Second,  customers  (investors)  and 
member  firms  believed  that  adopting  a 
prehearing  procedure  for  resolving 
statute  of  limitation  issues  would  add 
unnecessary  burdens  and  delays,  and 
would  aggravate  the  current  trend 
toward  formalization  of  arbitration 
proceedings.  They  also  argued  that 
requiring  arbitrators  to  resolve  statue  of 
limitations  issues  on  the  basis  of 
applicable  law  would  create  a 
contractual  limitation  on  the  authority 
of  the  arbitrator  to  decide  these  issues 
and  make  it  easier  to  overturn  an 
arbitration  award,  because  the  losing 
party  would  have  to  show  only  that  the 
arbitrator  exceeded  the  contractual 
limitation  by  failing  to  apply  the  law 
rigorously.  The  usual,  more  onerous, 
standard  of  review  that  would  apply  in 
the  absence  of  a  contractual  limitation 
established  in  the  rule  would  be  that  the 
arbitrators  so  imperfectly  exercised  their 
powers  by  manifestly  disregarding  the 
law  that  a  valid  award  was  not 
rendered.  12 

Finally,  some  customers  (investors) 
argued  that  permitting  eligibility 
decisions  to  be  reviewed  after  an  award 
undermines  certainty  and  finality  of 
arbitration  awards.  Member  firms 
argued  that  prohibiting  review  of 
eligibility  decisions  until  after  an  award 
would  cause  both  sides  to  expend 
resources  litigating  a  claim  that  might 
ultimately  be  dismissed.  Both  customers 
(investors)  and  member  firms  agreed 
that  eligibility  decisions  should  occur 
early  in  a  case  and  should  be  final,  but 
member  firms  wanted  the  decisions  to 
be  immediately  reviewable  in  coiul. 

As  a  result  of  these  concerns.  NASD 
Regulation  ultimately  determined  not  to 
adopt  the  Task  Force's 
recommendations  concerning  the 
eligibility  rule.  NASD  Regulation 
concluded  that  repealing  the  rule  could 
create  more  problems  for  both 
customers  (investors)  and  member  firms 
than  were  solved  and  that  the  original 
purpose  for  the  rule  remained  valid. 
Also,  the  Task  Force's 
recommendations,  in  the  opinion  of 
some,  would  ultimately  work  as  a 
greater  disadvantage  to  public  investor 
claimants  than  to  members  and 
associated  persons.  Consequently,  the 
proposed  amendments  reestabUsh  the 
gatekeeping  function  and  eliminate  the 
aspects  of  the  current  rule  that  may  be 
unfair  to  public  investors. 

In  addition,  NASD  Regulation  ^ 
believes  that  the  proposed  rule 
addresses  the  concerns  of  customers 
(investors)  and  enhances  the  hallmarks 
of  arbitration  as  an  efficient,  cost- 
effective,  fair  method  of  resolving 


disputes.  Under  the  proposed  rule, 
customers  (investors)  will  be  assured 
that  their  claims  will  be  heard  either  in 
court  or  in  arbitration,  and  that  they  will 
not  be  subjected  to  repeated,  costly, 
time-consuming,  and  indeterminate 
battles  over  the  eligibility  of  their  claim 
for  arbitration.  First,  by  presuming  that 
all  filed  claims  are  eligible  for 
arbitration,  the  proposed  rule  eliminates 
the  need  for  customers  (investors)  to 
fight  their  way  in  to  arbitration  if  that 
is  where  they  want  to  have  their  claims 
adjudicated.  Second,  by  providing  that 
the  Director  is  the  sole  and  final  arbiter 
of  eligibility  issues,  the  parties  will 
know  in  advance  that  they  will  not  be 
engaged  in  a  lengthy,  indeterminate, 
multi-forum  fight.  Finally,  by 
preventing  the  potentially  costly  and 
involuntary  bifurcation  of  eligible  and 
ineligible  claims,  the  proposed  rule  will 
provide  customers  (investors)  with  a 
single  forum  (either  court  or  arbitration) 
for  the  resolution  of  their  disputes. 
Accordingly,  NASD  Regulation  is 
proposing  to  amend  the  eligibility  rule 
to  provide  a  clear,  quick,  and  final 
mechanism  to  resolve  eligibility  issues, 
prevent  bifurcation  of  claims,  and 
permit  customers  (investors)  to  piu^ue 
ineligible  claims  in  court  (and  in 
arbitration  under  some  circumstances). 

Etescription  of  Proposed  Rule 

The  proposed  rule,  which  applies  to 
all  claims  (public  investor-member  and 
intra-industry)  filed  in  arbitration,  the 
provisions  of  which  are  described  in 
more  detail  below,  would: 

(1)  Retain  the  current  six-year 
eligibility  rule  but  establish  that  all  filed 
claims  are  eligible  unless  successfully 
challenged;  (2)  establish  a  bright  line 
transaction  date  test  for  eligibility  (i.e., 
it  would  preclude  the  application  of  the 
equitable  tolling  doctrine)  and  permit 
separate  claims  for  non-transaction- 
based  occxurences;  (3)  give  investor 
claimants  the  option,  in  the  face  of  a 
successful  eligibility  challenge,  to 
consolidate  their  ineligible  and  eligible 
claims  in  court  to  avoid  bifurcation;  and 
(4)  establish  that  an  ineligible  claim  is 
not  barred  from  coiul  under  the  election 
of  remedies  doctrine.  In  the  same 
manner  that  other  provisions  of  the 
Code  supersede  the  terms  of  a 
predispute  arbitration  agreement,"  the 
proposed  changes  to  Rule  10304  will 
supersede  provisions  in  £uiy  existing  or 
future  arbitration  agreements  between 
members  and  others  on  issues  relating 
to  eligibility  and  statutes  of  limitations. 

The  proposed  rule  has  been  drafted 
using  the  "plain  English"  principles  of 
written  communication  that  the 


Commissicm  has  encouraged.  NASD 
Regulation  believes  the  proposed  rule  . 
will  be  easier  for  all  arbitration 
participants  to  understand,  most  notably 
participants  who  represent  themselves 
(pro  se  parties).  Unlike  the  NASD's 
Conduct  Rules,  which  are  mainly 
referred  to  and  applied  by  member 
firms,  their  compliance  offices,  and 
their  attorneys,  the  Code  of  Arbitration 
Procedure  is  often  used  by  pro  se  parties 
who  are  not  attorneys  and  who  by 
seeking  arbitration  are  usually  coming 
into  contact  with  the  dispute  resolution 
process  for  the  first  time.*"  In  such 
circumstances,  plain  English  rules  are 
particularly  important. 

Eligibility  Determinations.  Paragraph 
(a)(1)  provides  that  a  claim  filed  with 
NASD  Regulation's  Office  of  Dispute 
Resolution  ("Office")  is  eligible  for 
submission  to  arbitration  unless  the 
Director  determines  that  the  claim  is 
ineligible.  A  determination  by  the 
Director  can  occur  only  if  a  respondent 
challenges  a  claim  as  ineligible, 
triggering  the  Director's  action.  The 
Director  cannot  act  in  the  absence  of  a 
challenge.  Moreover,  in  the  absence  of 
a  challenge,  and  in  contrast  to  the 
current  rule,  the  proposed  rule  does  not 
operate  in  any  manner  to  preclude  the 
arbitration  of  a  claim.  Thus,  the  rule 
fundamentally  alters  the  legal  effect  and 
procedure  surrounding  eligibility  by 
changing  it  from  a  substantive 
jurisdictional  time  limitation  on  the 
dispute  that  could  be  arbitrated  to  a 
presumption  that  all  claims  are  eligible. 
The  proposed  rule  establishes  that  all    , 
claims  are  eligible  for  arbitration  imless 
the  Director  decides  otherwise  and  it 
removes  the  coiuts  and  the  arbitrators 
from  any  role  in  determining  the 
eligibility  of  a  claim. >'  Consequently, 
the  proposed  rule  will  eliminate  much 
of  the  delay  and  uncertainty  that  has 
siurrounded  the  resolution  of  eligibility    - 
issues. 

Bright  Line  Standard  for  Eligibility 
Determination.  Once  a  responding  party 
has  requested  an  eligibility 
determination,  the  Director,  to  decide 
that  a  claim  is  ineligible  under 
paragraph  (a)(1)(B)  of  the  proposed  rule, 
must  find  that  the  claim  is  based  on  {m 
occurrence  or  event  that  took  place 
more  than  six  years  before  the  claim  was 
filed.  The  term  "occurrence  or  event"  is 


>^See  Federal  Arbitration  Act,  9  U.S.C.  10(d). 


"See  Rule  3110(f)  of  the  NASD's  Cdnduct  Rules. 


<<  NASD  Regulation  estimates  that  as  many  as 
one-third  of  all  claims  filed  involve  a  pro  se  party. 
See  Securities  Arbitration  Commentator,  Vol.  vni, 
No.  9  (February  1997).  The  number  of  pro  se  partie? 
is  much  higher  for  smaller  claims:  more  than  three- 
quarters  of  claims  involving  $10,000  or  less 
involved  pro  se  claimants.  Id. 

"NASD  Regulation  is  also  proposing  to  amdnd 
Rule  10324  of  the  Code  to  clarify  that  the  arbitrators 
have  no  power  to  decide  eligibility  issues  under  the 
proposed  amendments  to  Rule  10304. 


occurrence 
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defined  in  paragf^ph  (f)(2)  of  the 
proposed  rule  to  <nean  either  the 
transaction  date  dr,  if  no  transaction  is 
involved,  the  daii  i  of  the  act  or 
occurrence  whicn  is  the  subject  of  the 
claim.  This  provi$ion  and  the  definition 
are  intended  to  eistablish  that  the  six- 
year  limitation  iAjthe  proposed  rule  is 
a  "bridit  line." 

Furtner,  under  paragraph  (a)(2),  the 
six-year  limitatic  n  period  cannot  be 
extended  or  "tol  ad"  even  if  the 
claimant  alleges  that  the  respondent 
fraudulently  concealed  the  facts  that 
would  have  alerted  the  claimant  to  the 
existence  of  a  claim.  Tor  example,  if  the 
customer's  claimj  |s  for  losses  from  the 
purchase  of  a  limited  partnership  from 
a  member  in  1987,  the  claim  will  be 
ineligible  for  arbitration  even  if  the 
member  continue^  to  send  account 
Aatements  to  the{  claimant  that  showed 
the  investment  to  be  worth  more  than 
that  current  market  value.  If,  however, 
the  customer's  claim  is  for  losses 
suffered  from  the  (nisrepresentations 
contained  in  the  abcount  statements 
sent  less  than  sixi  vears  before  the  claim 
was  filed,  the  clafoi  would  be  eligible 
for  arbitration.     I 

If  the  claim  is  l|4sed  on  an  act  or 
occiirrence  other  itpan  a  transaction,  the 
six-year  period  wpU  run  bom  the  date  of 
the  act  or  occurrence.  This  point  can  be 
illustrated  with  the  above-described 
example,  assumiog  the  following  facts: 
(1)  The  claimant  asked  the  member 
about  the  value  of  tthe  limited 
partnership  in  igjate;  (2)  the  member 
misrepresented  tik^  value  to  the 
claimant;  (3)  the  claimant  alleges  that 
the  misrepresentation  caused  the 
claimant  not  to  sell  the  security;  and  (4) 
the  claimant  asks  lor  damages  for  the 
difference  betweef^  what  the  member 
represented  as  thi  actual  value  of  the 
security  at  the  time  and  the  value  at  the 
time  the  claim  is  filed.  A  claim  under 
these  facts  would  be  based  on  the 
misrepresentation  made  in  1992,  not  the 
original  purchase  in  1987,  and  thus 
would  be  eligible  for  arbitration. 

While  fraudulent  concealment  will 
not  extend  the  eligibility  period, 
proposed  paragraph  (a)(2)  provides  that 
if  the  claimant  fil^  a  claim  in  court  that 
is  eventually  movjed  to  arbitration, 
either  voluntarily  ( ir  by  court  order,  the 
six-year  period  wiQ  be  tolled  for  as  long 
as  the  claim  remains  in  court.  For 
example,  if  the  claimant  files  a  claim  in 
court  five  years  and  eleven  months  after 
the  claim  arose  an^  the  coiut  ordered 
the  claim  to  arbitration  six  months  later, 
the  claim  will  be  Eligible  for  arbitration. 
Procedure  for  Challenging  Eligibility. 
Under  paragraph  (b)  of  the  proposed 
rule,  a  respondent  (called  a  "responding 
party"  in  the  proplosed  rule)  who  wants 


to  challenge  the  eligibility  of  a  claim 
must  serve  a  request  on  the  Director  and 
all  the  other  parties  no  later  than  thirty 
calendar  days  after  receiving  the 
Statement  of  Claim.  A  claimant  who 
wants  to  oppose  the  respondent's 
request  must  serve  a  response  on  the 
Director  and  all  other  parties  no  later 
than  fourteen  days  after  receiving  the 
respondent's  request.  The  Director  will 
attempt  to  determine  the  eligibility  of 
the  claim  within  thirty  days  after 
receiving  the  respondent's  request. 

This  requirement  is  intended  to  force 
eligibility  issues  to  be  raised,  responded 
to,  and  decided  early  in  a  proceeding. 
Because  of  an  early  eligibility 
determination,  parties  will  know  early 
in  die  process  whether  a  claim  is 
eligible  and  will  be  able  to  decide  where 
and  how  to  litigate  their  claims, 
pursuant  to  the  options  provided  by 
other  provisions  of  the  proposed  rule. 
If  a  claimant  amends  a  Statement  of 
Claim,  under  paragraph  (b)(5)  a 
respondent  may  challenge  the  eligibility 
of  any  new  claim.  This  provision  is 
intended  to  prevent  respondents  fit>m 
being  foreclosed  frt)m  challenging  a  new 
claim  after  the  time  to  challenge  the 
initial  claim  has  expired.  Under  this 
provision,  if  a  claimant  adds  a  new 
transaction  to  the  claim,  the  respondent 
will  have  the  opportimity  to  challenge 
the  eligibility  of  the  new  claim.  For 
example,  if  a  claimant  alleges  that  the 
respondent  misrepresented  certain  facts 
to  tne  claimant  related  to  the  sale  of 
security  A  and  purchase  of  security  B 
five  years  before  the  claim  was  filed, 
that  claim  would  be  eligible.  But  if  the 
claimant  then  amended  the  Statement  of 
Claim  to  ask  for  damages  relating  to  the 
original  purchase  of  security  A  ten  years 
before  the  claim  was  filed,  6ie 
respondent  could  challenge  the 
eligibility  of  that  claim  insofar  as  it  is 
related  to  the  purchase.  This  provision 
is  not  intended,  however,  to  prevent  or 
discourage  a  claimant  from  including  or 
adding  fects  to  the  Statement  of  Claim 
that  relate  to  events  more  than  six  years 
before  the  claim  was  filed  if  the  facts  are 
relevant  to  the  claim.  Because  eligibility 
determinations  belong  exclusively  to  the 
Director  under  the  proposed  rule,  any 
decision  about  what  constitutes  a  new 
claim  will  necessarily  be  a  part  of  that 
decision  and  also  will  belong 
exclusively  to  the  Director. 

Paragraph  (b)(6)  also  provides  that  the 
parties  need  not  file  an  answer  or  other 
documents  that  may  be  required  by  the 
Code  until  forty-five  days  after  the 
Director  serves  an  eligibility  decision. 
This  provision  delays  the  start  of  the 
proceiedings  until  decisions  about  the 
eligibility  of  a  claim  are  made,  and 
permits  the  parties  sufficient  time  to 


consider  how  to  proceed  according  to 
the  various  options  provided  by  the 
proposed  rule. 

Fmality  of  Director's  Decision. 
Paragraph  (b)(4)  of  the  proposed  rule 
provides  that  the  Director's 
determination  of  eligibiUty  issues  is 
final  and  that  the  parties  are  prohibited 
from  seeking  review  of  the  decision  in 
any  forum,  in  any  action  to  vacate  the 
arbitration  award,  or  in  any  other 
proceeding.  This  provision  is  intended 
to  establish  conclusively  that  eligibiUty 
issues  are  gatekeeping  issues  only, 
internal  to  the  Association's  forum,  and 
not  a  jiuisdictional  matter  that  would 
prevent  arbitration  of  a  claim.  Providing 
finality  on  eligibility  decisions  early  in 
the  process  will  substantially  reduco  the 
expense,  time,  and  uncertainty  currently 
associated  with  eligibility 
determinations.  Under  this  provision, 
parties  cannot  ask  the  arbitrators  to 
revisit  the  Director's  eligibiUty  decision: 
nor  can  they  ask  to  court  to  overturn  it, 
either  immediately  or  after  the  award. 
Thus,  the  current  practice  of  seeking  an 
injunction  or  writ  of  mandate  to  prevent 
or  force  the  arbitration  of  an  eligible  or 
.  ineUgible  claim  will  be  prohibited. 
Likewise,  neither  customers  (investors) 
nor  member  firms  may  ask  a  court,  in 
an  action  subsequent  to  an  award,  to 
reconsider  the  Director's  eUgibiUty 
decision. 

NASD  Regulation  also  is  considering 
amending  its  rules  (Rule  10106  and  IM- 
10100  of  the  Code)  to  clarify  its 
authority  to  discipUne  members  and 
associated  persons  who  attempt  to  seek 
review  of  eligibility  decision.  Under  the 
plan  being  considered,  if  a  member  or 
associated  person  raises  an  eligibility 
issue  in  a  motion  to  vacate  an  award  or 
in  an  action  to  compel  or  bar  an 
arbitration  proceeding  (or  with  the 
arbitrators,  even  though  such  an  action 
is  precluded  by  this  rule),  such  persons 
may  be  subject  to  disciplinary  action. 
While  NASD  Regulation  does  not  have 
jurisdiction  over  non-members, 
members  and  associated  persons  should 
be  able  to  use  the  plain  language  of  the 
rule  and  any  descriptive  provisions 
contained  herein  to  oppose  any  attempt 
by  non-member  parties  to  Utigate 
eligibility  rules. 

Bifurcation.  In  considering  how  to 
draft  a  rule  that  would  retain  the  six- 
year  eUgibiUty  period  yet  permit  parties 
to  Utigate  ineUgible  claims  in  court, 
many  participants  in  the  drafting 
process  became  concerned  that  the 
eligible  and  ineligible  claims  of  pubUc 
investors  aright  be  bifurcated  between 
arbitration  and  court.  As  noted  above, 
the  cost  of  litigating  claims  in  two 
forums  may  preclude  customers 
(investors)  from  pursuing  some  or  all  of 
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their  claims  in  either  forum. 
Accordingly,  the  proposed  rule  will  not 
require  customers  (investors)  to 
bifurcate  their  ineligible  and  eligible 
claims  in  diffierent  forums.  If  the 
Director  determines  that  some  of  a 
customer's  (investor's)  claims  are 
ineligible,  paragraph  (e)  of  the  proposed 
rule  gives  the  customer  (investor)  the 
option  either  to  pursue  the  eligible 
claims  in  arbitration  and  the  ineligible 
claims  in  court,  thereby  permitting 
customers  (investors)  to  voluntarily 
~~bifurcate  the  claims,^^  or  to  consolidate 
all  of  the  claims  in  court. 

NASD  Regulation  is  also  concerned 
that  if  a  customer  (investor)  files  an 
action  in  court,  members  may  attempt  to 
bifurcate  claims  by  selectively 
compelling  only  some  of  the  claims  to 
arbitration.  In  order  to  prevent  such 
actions,  NASD  Regulation  will  be 
amending  Rule  3110(f)  to,  among  other 
things,  require  predispute  arbitration 
agreements  to  include  a  provision 
prohibiting  members  from  seeking  to 
compel  only  some  of  a  customer's  court- 
filed  claims.  >^ 

In  addition,  NASD  Regulation  is 
aware  that  some  members  may  view  the 
proposed  rule  change  as  limiting  their 
ability  to  defend  against  a  customer's . 
court-filed  action.  Accordingly,  NASD 
Regulation  notes  that  it  will  not  be  a 
violation  of  this  proposed  rule  if  a 
member  asks  a  court  to  dismiss  some  of 
a  customer's  coiut-filed  claims  on 
statute  of  limitations  grounds  prior  to 
asking  the  court  to  compel  arbitration. 
NASD  Regulation  believes  that 
permitting  members  to  seek  such 
dismissals  is  consistent  with  the  goal  of 
judicial  economy.  There  is  no  reason  to 
force  a  member  to  seek  to  compel 
arbitration  of  a  claim  that  could 
otherwise  be  dismissed  by  the  court 
upon  the  application  of  the  appropriate 
statute  of  limitation. 

Paragraph  (c)  of  the  proposed  rule 
provides  that  if  the  member  firm  asks 
that  court  to  compel  the  arbitration  of 
the  claims,  the  member  firm  will  be 
barred  from  challenging  the  eligibility  of 
those  claims  once  they  reach  arbitration. 
However,  if  the  customer  (investor) 
moves  the  claims  to  arbitration  either  by 
voluntarily  withdrawing  them  and 
refiling  in  arbitration  or  by  asking  the 
court  to  order  the  claims  to  arbitration. 


'•Paragraph  (d)(2)  does  not  force  a  customer 
(investor)  to  litigate  ineligible  clainis  in  court  if  the 
customer  (investor)  determines  to  arbitrate  eligible 
claims.  Rather,  the  customer  (investor)  could 
choose  to  abandon  any  ineligible  claims. 

"As  noted  in  part  6  of  this  rule  flling.  the 
amendments  to  Rule  10304  proposed  herein  will 
not  take  effect  until  the  SEC  approves  yet-to-be-filed 
amendments  to  Rule  3110  (f)  of  the  NASDs 
Conduct  Rules  governing  the  provisions  of 
'predispute  arbitration  agreements. 


or  the  court  on  its  oum  motion  orders 
the  claims  to  arbitration,  the  member 
firm  may  challenge  the  eligibility  of  the 
claims  once  they  reach  arbitration. 

The  intended  effect  of  these 
provisions  is  to  give  the  customer 
(investor)  control  over  whether  claims 
are  bifurcated.  Member  firms  will  be 
required  to  choose  whether  to  challenge 
the  eligibility  of  a  claim  in  arbitration, 
recognizing  that  they  may  be  forced  to 
litigate  eligible  claims  in  court  as  a 
result  of  their  challenge.  Similarly,  if  a 
customer  (investor)  files  an  action  in 
court  first,  member  firms,  in  deciding 
whether  to  compel  arbitration,  will  have 
to  choose  whether  they  want  to  litigate 
all  of  the  claims  in  court  or  all  of  the 
claims  in  arbitration.  If  they  choose  to 
compel  arbitration,  they  must  seek  to 
compel  arbitration  of  all  of  the 
customers'  (investors')  claims,  including 
claims  that  may  be  ineligible,  and  they 
will  be  precluded  from  challenging  the 
eligibility  of  the  claims  once  they  reach 
arbitration. 

Statutes  of  Limitation  Defenses. 
Paragraph  (d)  of  the  proposed  rule  tolls 
any  applicable  statutes  of  limitation 
from  the  time  the  claim  is  filed  in 
arbitration  until  forty-five  days  after  the 
Director  serves  a  decision  on  eligibility. 
For  example,  if  the  statute  of  limitations 
on  a  particular  case  would  have  run  out 
the  day  after  a  claim  was  filed  in 
arbitration,  the  statute  will  be  tolled 
from  the  time  the  claim  is  filed.  If  the 
claim  is  eligible  for  arbitration  and 
remains  in  arbitration,  there  is  no 
statute  of  limitations  defense  because 
the  claim  was  filed  in  time.  If,  however, 
the  Director  decides  the  claim  is 
ineligible,  the  customer  (investor)  has 
forty-five  days  after  the  decision  is 
served  to  refile  the  claim  in  court  before 
the  statute  of  limitations  begins  to  run 
again. 

In  addition,  the  proposed  rule 
provides  that  "the  parties  agree  that 
they  will  not  assert  a  statute  of 
limitations  defense  that  is  inconsistent 
with  [the  tolling  provision]."  While 
NASD  Regulation  believes  that  all  of  the 
provisions  of  the  Code  are  part  of  the 
"agreement  to  arbitrate"  between  the 
parties,  it  is  especially  important  to 
preserve  statute  of  limitation  defenses 
for  parties  who  are  subject  to  the 
procedures  specified  in  this  rule. 
Therefore,  the  provision  has  been 
phrased  as  an  express  agreement 
between  the  parties  and  precludes  the 
parties  from  asserting  the  defense  in  a 
manner  that  is  inconsistent  with  the 
tolling  provisions  of  this  rule.  NASD 
Regulation  would  regard  a  violation  of 
this  provision  to  be  a  violation  of  Rule 
2110  of  the  NASD's  Conduct  Rules 
because  it  would  violate  and  express 


agreement  between  the  parties  and, 
therefore,  would  be  inconsistent  with 
high  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade. 

Finally,  paragraph  (d)  provides  that 
an  eligibility  decision  does  not  affect  the 
application  of  a  statute  of  limitations  to 
a  claim.  This  provision  is  intended  to 
establish  clearly  the  difference  between 
eligibility  and  statutes  of  limitation,  a 
distinction  that  has  occasionally  been 
overlooked  by  courts,  arbitrators,  and 
other  participants.  Thus,  even  if  a  claim 
is  found  to  be  eligible  for  arbitration 
after  a  challenge  under  the  proposed 
rule  (i.e.,  it  was  filed  less  than  six  years 
after  the  transaction),  it  may  have  been 
filed  after  an  applicable  statute  of 
limitations  have  expired  (e.g.,  it  was 
filed  more  than  three  years  after  the 
transaction  and,  therefore,  too  late 
imder  the  absolute  three-year  limitation 
on  claims  under  Section  10(b)  of  the 
Securities  Exchange  Act  of  1934). 
Therefore,  the  arbitrators  could  dismiss 
the  claim.  Similarly,  if  a  claim  is  found 
to  be  ineligible  for  arbitration  and  then 
is  filed  in  court,  it  may  have  been  filed 
in  court  within  the  time  required  by  the 
applicable  statute  of  limitations. 

Election  of  remedies.  As  noted  in  the 
background  discussion  above,  some 
courts  have  held  under  the  ourent  rule 
that,  if  a  claim  is  ineligible  for 
arbitration,  the  customer  (investor)  may 
not  pursue  the  claim  in  court.  The 
rationale  for  these  decisions  is  that,  by 
agreeing  to  arbitration,  customers 
(investors)  have  "elected"  arbitration  as 
their  sole  remedy  for  resolving  their 
disputes.  NASD  Regulation  believes  that 
this  result  may  be  unfair  to  public 
investors  particularly  because  they  often 
are  required  to  arbitrate  through 
predispute  agreements  in  account 
opening  doctunents.  Paragraph  (d)  of  the 
proposed  rule  provides  that  a  customer 
(investor)  may  pursue  a  claim  in  court 
even  if  the  Director  or  a  court  depides 
the  claim  is  not  eligible  for  arbitration, 
thereby  eliminating  the  effect  of  the 
election  of  remedies  doctrine. 

Elimination  of  Other  Tolling 
Provisions.  Finally,  NASD  Regulation  is 
proposing  to  repeal  Rule  10307  to 
eliminate  the  tolling  provisions 
contained  therein.  The  tolling 
provisions  in  Rule  10307  are  now 
contained  in  provisions  of  the 
amendments  to  Rule  10304. 

NASD  Regulations  notes,  however, 
that  users  of  the  arbitration  forum 
should  be  aware  that,  with  the 
elimination  of  Rule  10307(a),  the  filing 
of  an  executed  Submission  Agreement 
will  no  longer  be  sufficient  to  toll  a 
statute  of  limitations.  Under  the 
proposed  amendments  to  Rule  10304, 


B.  Self-Regu, 
Statement  oi 

The  NASE 
proposed  rul 
inappropriat 


No  written 
solicited  or  r 

m.  Date  of  E 
Proposed  Ru 
Commission 


'•NASDRegul 
the  time  periods 
the  Act  until  the 
Regulation's  yet-l 
amend  Rule  331C 
customer  predisp 
members.  NASD 
rules  governing  c 
agreements  to  giv 
proposed  herein  • 
proposed  in  SR-f 
extension  is  to  pe 
on  this  rule  filing 
proposing  to  ame 
damages  rule  pro 
"U.S.C.  780-3 
«>  See  supra  no 


UMI 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday,  January  6,  1998  /  Notices 


v^^V 


only  the  filing  of*  Statement  of  Claim 
will  toll  a  statute  t>f  limitations. 

Effectiveness  of  Proposed  Rule 
Change.  NASD  Regulation  plans  to 
make  the  proposec  rule  change  effective 
thirty  days  after  SEC  approval.'* 

2.  Statutory  Basis 

NASD  Regulatiih  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Sfection  15A(b)(6)  of 
the  Act  13  becaus^  it  will  eliminate 
many  of  the  substantive  and  procedural 
issues  that  have  cijise  eligibility  issues 
to  interfere  with  t^ip  fair,  efficient,  and 
cost  effective  resoliition  of  disputes,  and 
will  improve  the  qifbitration  process  for 


th?  benefit  of  pub! 
dealer  members, 
who  are  the  user  c 
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No  written  com 
solicited  or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  <)f  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  ijf|  it  finds  such  longer 
period  to  be  approoriate  and  publishes 
its  reasons  for  so  fikjding  or  (ii)  as  to 
which  the  self-regiilatory  organization 
consents,2o  the  Commission  will: 

(A)  By  order  apbijove  the  proposed 
rule  change,  or      j  | 

(B)  Institute  proceedings  to  determine 
whether  the  propo$6d  rule  change 
should  be'disappriied. 

IV.  Solicitation  of  Qomments 

Interested  person^  are  invited  to 
submit  written  datfii  views,  and 


'•NASD  Regulation  ciisents  to  an  extension  of 
the  time  periods  specified  in  Section  (19)(b)(2)  of 
the  Act  until  the.  SEC  is  prepared  to  approve  NASD 
Regulation's  yet-to-be-fijejd  rule  filing  proposing  to 
amend  Rule  3310(0  to  ra^iise  the  requirements  for 
customer  predispute  arb|lk'ation  agreements  used  by 
members.  NASD  Regulation  intends  to  amend  the 
rules  governing  customef-bredispute  arbitration 
agreements  to  give  effect  to  the  eligibility  rule 
proposed  herein  and  the!  punitive  damages  rule 
proposed  in  SR-NASD-W-47.  The  purpose  of  the 
extension  is  to  permit  thfe|SEC  to  act  simultaneously 
on  this  rule  filing,  the  yelt«o-be-filed  rule  filing 
proposing  to  amend  Rul«  3310(f).  and  the  punitive 


damages  rule  proposed  iti 
"U.S.C.  780-3. 
"See  supta  note  18. 


SR-NASD-97-47. 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  andtcopying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-44  and  should  be 
submitted  by  January  27,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-162  Filed  1-5-98:  8:45  am) 

BtLUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
filed  during  the  week  of  December  26, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Section  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST— 97— 3281. 

Date  Filed:  December  23,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23/123  Telex  Mail  Vote 
903,  Australia-Europe  excursion  fares 
rl-071II  r2-071oo.  Intended  effective 
date:  January  15, 1998. 

Docket  Number:  OST— 97 — 3282. 

Date  Filed:  December  23, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0201  (Report) 
dated  December  19, 1997,  PTC  COMP 
Fares  0114  dated  December  19, 1997, 
Resolution  015n— US-TC12/123  Add-on 
Amounts,  (US-Europe  (except  UK), 
Africa,  Middle  East,  TC3).  Intended 
effective  date:  April  1, 1998. 
Carol  Kelley, 
Documentary  Services. 
[FR  Doc.  98-163  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
December  26, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-3275. 

Date  Filed:  December  22,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  20, 1998. 

Description:  Application  of  Harlequin 
Air  Corporation,  pursuant  to  49  U.S.C. 
40102  and  Subpart  Q  of  the  Regulations, 
for  issuance  of  a  Foreign  Air  Carrier 
permit  to  engage  in  charter  foreign  air 
transportation  of  persons,  property  and 
mail  between  points  in  Japan  and  points 
in  the  United  States. 

Docket  Number:  OST-97-3274. 

Date  Filed:  December  22,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  20,  1998. 

Description:  Application  of  Britannia 
Airways,  GmbH  pursuant  to  49  U.S.C. 
41301  and  Subpart  Q  of  the  Regulations 
to  engage  in  charter  foreign  air  carrier 
transportation  of  persons  and  their 
accompanying  baggage,  and  property 
between  a  point  or  points  in  the  Federal 
Republic  of  Germany  and  a  point  or 
points  in  the  United  States. 
Carol  Kelley, 
Documentary  Services. 
|FR  Doc.  98-164  Filed  1-5-98;  8:45  ami 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD08-97-48] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 
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summary:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  two 
Subcommittees  (Waterways  and 
Navigation)  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  current  meters,  and  various 
other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  All 
meetings  will  be  open  to  the  public. 
DATES:  The  meeting  of  HOGANSAC  will 
be  held  on  Thursday,  January  29,  1998 
from  9  a.m.  to  approximately  1  p.m.  The 
meeting  of  the  Waterways 
Subcommittee  will  be  held  on 
Thursday.  January  8,  1998  at  9:30  a.m. 
and  immediately  following,  the 
Navigation  Subcommittee  will  meet. 
Members  of  the  pubHc  may  present 
written  or  oral  statements  at  the 
meetings. 

ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Houston  Pilots  Office,  8150  South 
Loop  East.  Houston,  Texas.  The 
subcommittee  meetings  will  be  held  at 
the  Coast  Guard  Group  Galveston 
Blackthorn  Room.  3000  Fort  Point  Road. 
Galveston.  Texas.  For  directions,  please 
contact  Commander  Carroll  at  the 
number  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Kevin  Eldridge,  Executive 
Director  of  HOGANSAC,  telephone 
(713)  671-5199,  or  Commander  Paula 
Carroll,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  the  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the  Executive 
Director  (CAPT  Eldridge)  and  chairman 
(Tim  Leitzel). 

(2)  Approval  of  the  November  19, 
1997  minutes. 

(3)  Report  from  the  Waterways 
Subcommittee. 

(4)  Report  from  the  Navigation 
Subcommittee. 

(5)  "State  of  the  Waterway"  report  by 
VTS  Houston/Galveston. 

(6)  Status  reports  on  Bayport  Tunnel 
removal.  Army  Corps  of  Engineers' 
dredging  projects,  HL&P  transmission 
tower  protection,  and  comments  and 
discussions  from  the  floor. 

Subcommittee  on  Waterways.  The 
tentative  agenda  includes  the  following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discussion  the  work 
completed  by  each  work  group. 


Subcommittee  on  Navigation.  The 
tentative  agenda  includes  the  following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group. 

Procedural 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
at  the  number  listed  under  FOR  FURTHER 
INFORMATION  above  as  soon  as  possible. 

Dated:  December  12, 1997. 
T.W.  Josiah, 

Rear  Admiral,  United  States  Coast  Guard  ' 
Commander,  Eighth  Coast  Guard  District. 
(FR  Doc.  98-191  Filed  1-5-98;  8:45  am) 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Reno/Tahoe  international  Airport, 
Reno,  NV 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Reno/Tahoe 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L, 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must^e  received  on 
or  before  February  5, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd..  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Robert  C.  White. 


Executive  Director,  Airport  Authority  of 
Washoe  County  at  the  following 
address:  2001  East  Plumb  Lane,  Reno, 
NV  89502.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Airport  Authority  of  Washoe  County 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Specialist,  Airports  District  Office,  831 
Mitten  Road,  Room  210,  Burlingame, 
CA  94010-1303,  Telephone:  (650)  876- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  Reno/Tsihoe 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  25. 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fit)m  a  PFC 
submitted  by  the  Airport  Authority  of 
Washoe  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  27. 1998. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  number 
98-03-C-OO-RNO: 
Level  of  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  May  1, 

1998. 
Estimated  charge  expiration  date:  June 

30,  2000. 
Total  estimated  PFC  revenue: 

$22,855,013. 
Brief  description  of  proposed  projects: 
Passenger  Loading  Bridges,  Taxiway 
"B"  Design  and  Reconstruction, 
Terminal  Complex  Schematic  Design, 
Terminal  Apron  Construction — ^Phase 
I  and  II.  North  Perimeter  Road 
Reconstruction/Overlay,  Airport 
Rescue  and  Fire  Fighting  Truck, 
Terminal  Building  Doors,  Fire 
Sprinkler  System,  and  Taxiway  "A" 
Reconstruction  Design. 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  frling 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application- in  person  at  the  FAA  offrce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
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Airports  Divisioi^^  15000  Aviation  Blvd.. 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  noti(:e  and  other  documents 
germane  to  the  application  in  person  at 
the  Airport  Auth])rity  of  Washoe 
Covmty. 

Issued  in  Hawth4iine,  California,  on 
December  8, 1997. 
Hennan  C.  Bliss. 

^4anage^,  Airports  ioivisian.  Western-Pacific 
Region. 

[FR  Doc.  98-196  Fi 
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M  1-5-98;  8:45  am] 
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DEPARTMENT  OP  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  fto  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Quad  City  internationai  Airport, 
Molina,  iliinois 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  ^tent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  continent  on  the 
application  to  imp(>se  and  use  the 
revenue  from  a  PPG  at  the  Quad  City  ' 
International  Airpqrt  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansibli  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulatioos  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  5, 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  f  AA  at  the  following 
address:  Federal  A|^iation 
Administration,  Chicago  Airports 
Distiict  Office,  2306  E.  Devon  Avenue, 
Room  260,  Des  Plasties,  Illinois  60018. 

In  addition,  one  oopy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kent 
George,  Airport  Director  at  the  following 
address:  Quad  City  International 
Airport,  P.O.  Box « O09,  Moline,  Illinois 
61265  { 

Air  carriers  and  roreign  air  carriers 
may  submit  copiesUf  written  comments 
previously  provided  to  the  Metropolitan 
Airport  Authority  of  Rock  Island  County 
under  section  158.28  of  Part  158. 
FOR  FURTHER  INFORIVkTION  CONTACT: 
Mr.  Mark  McClardy.  Acting  Assistant 
Manager,  Chicago  Airports  District 
Office.  2300  E.  Devon  Avenue,  Room 
260,  Des  Plaines.  IL  p0018.  (847)  294- 


7435.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  tNFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Quad  Cit^  International  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  die  (Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  18. 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Metropolitan  Airport 
Authority  of  Rock  Island  County  was 
substantially  complete  within  the 
reqiurements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  Mlrch  27. 1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  PFC-98-02-C- 
00-MU. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  April 
1.1998. 
Proposed  charge  expiration  date:  Jime 

30.  2015. 
Total  estimated  PFC  revenue: 

$6,045,254. 
Brief  description  of  proposed 

projects): 
Impose  and  Use:  Multi  User  Flight 

Information  Display  System;  Land 

Reimbursement;  Signage;  New  Entrance 

Road  and  Entrance  Road  Improvements; 

Equipment  Purchase  (1)  Ruqway 

Friction  Testing  Vehicle;  (2)  Broom/ 

Blower  Snow  Removal  Units.  (1) 

Endloader. 

Use  Only:  North  Ramp  Replacement 

Phase  V;  Taxiway  Delta.  Echo,  and  Kilo 

Improvements. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 

required  to  collect  PFCs:  Part  135  Air 

Taxi  Operators. 
Any  person  may  inspect  the 

application  in  person  at  the  FAA  office 

listed  above  under  FOR  FURTHER 

INFORMATION  CONTACT. 
In  addition,  any  person  may,  upon 

request,  inspect  the  application,  notice 

and  other  documents  germane  to  the 

application  in  person  at  the 

Metropolitan  Airport  Authority  of  Rock 

Island  Coimty. 

Issued  in  Des  Plaines,  Illinois  on  December 
29. 1997. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch. 
Airports  Division,  Great  Lalces  Region. 
[FR  Doc.  98-198  Filed  1-5-98;  8:45  ami 

BtLUNG  COOE  4t1»-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(98-03-C-OO-CRW)  To  Impose  and  use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  Yeeger  Airport. 
Charleston.  West  Virginia 

AQBICY:  Feeral  Aviation  Administration 
(FAA),  DOT. 

action:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Yeager  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  die  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  5, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Elonza  Turner,  Project 
Manager,  Beckley  Airports  Field  Office, 
176  Airports  Circle,  Beaver.  West 
Virginia  25813. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
C.  Mumahan.  Assistant  Airport  Director 
for  the  Central  West  Virginia  Regional 
Airport  Authority  at  the  following 
address:  100  Airport  Road— Suite  175. 
Charleston,  West  Vii^ia  25311-1080. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Central  West 
Virginia  Regional  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Elonza  Turner,  Project  Manager, 
Beckley  Airports  Field  Office,  176 
Airports  Circle,  Beaver.  West  Virginia. 
25813  (Tel.  (304)  252-6216).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Yeager  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  die 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  23/1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Central  West  Virginia 
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Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  24. 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  RFC:  $3.00 

Proposed  charge  effective  date:  March 
1, 1998 

Proposed  charge  expiration  date: 
April  1. 1999 

Tota]  estimated  PFC  revenue: 
$719,237 

Brief  description  of  proposed  projects: 

— Replace  main  terminal  roof 

— Install  covered  commuter  walk  system 

— Replace  Security  Fence 

— Overlay  asphalt  Helipad  within 
General  Aviation  area 

— Repair  a  slide  in  the  hillside  near 
Taxiway  C  (Impose  Only) 

— Rehabilitate  Loop  Road  (Impose  Only) 

— Piutihase  Quick  Dash  Truck  (Impose 
Only) 

— Purchase  new  1500  gallon  fire  truck 
(Impose  Only) 

— Install  baggage  handling  system 
(Impose  Only) 

— Purchase  Snow  Broom  (Impose  Only) 

— Rehabilitate  concrete  portion  of 
runway  5/23  (Impose  Only) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135 
charter  Operator  for  hire  to  the  general 
public  and  Part  121  charter  Operator  for 
hire  to  the  general  public. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Central 
West  Virginia  Regional  Airport 
Authority. 

Issued  in  )amaica.  New  York  on  December 
29. 1997. 

Thomas  Felix. 

Manager,  Planning  Sr  Programming  Branch, 
Airports  Division,  Eastern  Region. 

[PR  Doc.  9a-197  Filed  1-5-98;  8:45  am) 

HLUNO  COOE  4»10-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Buroau^of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  an  Amended  Federal 
Firearms  License. 

DATES:  Written  comments  should  be 
received  on  or  before  March  9, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Gail  H.  Davis, 
Firearms,  Explosives  &  Arson  Programs 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8053. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  an  Amended 
Federal  Firearms  License. 

OMB  Number:  1512-0525. 

Form  Number:  ATF  F  5300.38. 

Abstract:  ATF  F  5300.38  is  used  when 
a  Federal  firearms  licensee  makes 
application  to  change  the  location  of  the 
firearms  business  premises.  The 
applicant  mu5t  certify  that  the  proposed 
new  business  premises  will  be  in 
compliance  with  State  and  local  law  for 
that  location,  and  forward  a  copy  of  the 
application  to  the  chief  law  enforcement 
officer  having  jurisdiction  over  the  new 
premises. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  ofBeview:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
18,000. 


Estimated  Time  Per  Respondent:  1 
hour  and  15  min. 

Estimated  Total  Annual  Burden 
Hours:  22,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  29, 1997. 
John  W.  Magaw, 
Director. 
[PR  Doc.  98-212  Filed  1-5-98;  8:45  am] 

BILUNO  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Implementation  of  Public  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994. 
DATES:  Written  comments  should  be 
received  on  or  before  March  9, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
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Massachusetts  A\^nue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFOl^ATION  CONTACT: 
Requests  for  addit  onal  information  or 
copies  of  the  fomi  s)  and  instructions 
should  be  directed  to  Nancy  Cook, 
Firearms,  Explosives  &  Arson  Programs 
Division,  650  Ma$$achusetts  Avenue, 
NW.,  Washingtori.DC  20226,  (202)  927- 
8056. 

SUPPLEMENTARY  INI^ORMATION: 

Title:  Implemei^tation  of  Public  Law 
103-322,  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994. 

OMB  Number:  1512-0526. 

Abstract:  These  regulations 
implement  the  provisions  of  Public  Law 
103-322  by  restricting  the  manufacture, 
transfer,  and  poss|e|ssion  of  certain 
semiautomatic  assault  weapons  and 
large  capacity  ammunition  feeding 
devices.  The  recordkeeping 
requirements  contained  in  these 
regulations  are  for  la  period  of  5  years  or 
until  business  operations  are 
discontinued. 

Current  ActioniiThe  only  change  to 
this  information  apllection  is  a  decrease 
in  biuden  hours  due  to  decrease  in  the 
number  of  respondents. 

Type  of  Review:  Extension. 

Affected  Publici  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
2.107,000. 

Estimated  Time  Fer  Respondent:  2 
hours  and  42  minutes. 

Estimated  Total  Annual  Burden 
Hours:  458,942. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  29, 1997, 
John  W.  Magaw. 
Director. 
IFR  Doc.  98-213  Filed  l-S-98;  8:45  am] 

BUXJNQ  CODE  4810-31-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhit>ition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 


2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Invisible 
Made  Visible:  Angels  in  the  Vatican" 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determined  that 
the  exhibition  or  display  of  the  Usted 
exhibit  objects  at  UCLA  at  the  Armand 
Hammer  Museum  of  Art  and  Cultural 
Center,  Los  Angeles,  CA,  from  February 
4,  icf98,  through  April  12,  1998;  Saint 
Louis  Art  Museum,  Saint  Louis,  MO, 
from  May  9,  1998,  through  August  2, 
1998;  Detroit  Institute  of  Arts,  Detroit, 
MI,  August  23, 1998,  through  October 
18. 1998;  Walters  Art  Gallery,  Baltimore, 
MD,  November  8, 1998,  through  January 
3, 1999;  Norton  Museum  of  Art,  West 
Palm  Beach,  FL,  January  23, 1999, 
through  March  21. 1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register.* 

Dated:  December  31. 1997. 
Lea  Jin. 

General  Counsel. 

[FR  Doc.  98-238  Filed  1-5-98;  8:45  am) 
BIUMQ  CODE  aZSO-OI-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/619-5030.  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th  Street.  SW., 
Washington,  DC  20547-0001. 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  commentary.  Request 

for  public  comment.  Notice  of  public 

hearing. 

SUMMARY:  Pursuant  to  section  g94(a), 
(o).  and  (p)  of  title  28,  United  States 
Code,  and  other  provisions  of  law,  the 
Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 
amendments  and,  for  each  proposed 
amendment,  a  synopsis  of  the  issues 
addressed  by  that  amendment.  The 
Commission  seeks  comment  on  the 
proposed  amendments,  alternative 
proposed  amendments,  and  any  other 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  commentary.  The 
Commission  may  submit  amendments 
to  the  Congress  not  later  than  May  1, 
1998. 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specitlc  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
alternative  proposals  and  that  the 
Commission  invites  comment  and 
suggestions  for  appropriate  policy 
choices;  for  example,  a  proposed 
enhancement  of  [3-5]  levels  means  a 
proposed  enhancement  of  either  three, 
four,  or  five  levels.  Similarly,  a 
proposed  enhancement  of  [4]  levels 
indicates  that  the  Commission  is 
considering,  and  invites  comment  on, 
alternative  policy  choices.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  specific  guideline 
language. 

DATES:  Written  public  comment  should 
be  received  by  the  Commission  not  later 
than  March  12,  1998,  in  order  to  be 
considered  by  the  Commission  in  the 
promulgation  of  amendments  and  in  the 
possible  submission  of  those 
amendments  to  the  Congress  by  May  1 , 
1998. 

The  Commission  has  scheduled  a 
public  hearing  on  the  proposed 
amendments  for  March  12,  1998,  at  the 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N.E., 
Washington,  D.C.  20002-8002.  An 
additional  public  hearing  focusing 


primarily  on  proposed  amendments  to 
the  theft,  fraud,  and  tax  guidelines  is 
scheduled  for  March  5, 1998,  at  the  Pare 
■  Fifty-Five  Hotel  in  San  Francisco,  CA, 
in  conjunction  with  the  American  Bar 
Association's  1998  National  Institute  on 
White  Collar  Crime. 

A  person  who  desires  to  testify  at  the 
public  hearing  in  Washington,  D.C, 
should  notify  Michael  Courlander, 
Public  Information  Specialist,  at  (202) 
273-4590,  not  later  than  February  26, 
1998.  Written  testimony  for  that  hearing 
must  be  received  by  the  Commission  not 
later  than  March  5,  1998.  Timely 
submission  of  written  testimony  is  a 
requirement  for  testifying  at  the  public 
hearing. 

A  person  who  desires  to  testify  at  the 
public  hearing  in  San  Francisco,  CA, 
should  notify  Michael  Courlander, 
Public  Information  Specialist,  at  (202) 
273-4590,  not  later  than  February  19, 
1998.  Written  testimony  for  that  hearing 
must  be  received  by  the  Commission  not 
later  than  February  26, 1998.  Timely 
submission  of  wn-itten  testimony  is  a 
requirement  for  testifying  at  the  public 
hearing. 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle, 
N.E.,  Suite  2-500.  Washington,  D.C. 
20002-8002,  Attention:  Public 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  piu-suant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
§994(p). 

Authority:  28  U.S.C.  994(a),  (o),  (p),  (x); 
Pub.  L.  105-101,  2,  Nov.  19. 1997.  Ill  Stat. 
2202;  Pub.  L.  105-147,  § 2(g).  Ill  Stat  2678, 
Dec.  16,  1997. 

Richard  P.  Conaboy, 

Chairman. 

Fraud,  Theft,  Tax,  and  Related  Offenses 
Chapter  Two 

1.  Synopsis  of  Proposed  Amendment 

During  the  1997-98  amendment 
cycle,  the  Sentencing  Commission  has 
identified  as  a  priority  issue  for 
consideration  the  definition  of  "loss" 


and  the  weight  it  is  given  in  the  theft, 
fraud,  and  tax  guidelines.  The  following 
are  two  proposed  options  for  revising 
the  loss  tables  for  the  theft,  fraud,  and 
tax  guidelines.  The  purpose  of  both 
options  is  to  raise  penalties  for 
economic  offenses  that  have  medium  to 
high  dollar  losses  in  order  to  achieve 
better  proportionality  with  the  guideline 
penalties  for  other  offenses  of 
comparable  seriousness.  With  the 
exception  of  the  proposed  tax  tables^at 
low  dollar.losses,  each  of  the  proposed 
tables  uses  two-level  incremental 
increases  in  offense  levels. 

Option  1 

(A)  §  2B1.1  (Theft):  The  proposed  loss 
table  incorporates  the  two-level  "more 
than  minimal  planning"  (MMP) 
enhancement  currently  treated  as  a 
separate  specific  Offense  characteristic 
in  the  theft  guideline.  The  first  level 
fi-om  that  enhancement  is  built  in  at 
amounts  exceeding  $10,000;  the  second 
level  from  that  enhancement  is  built  in 
at  amounts  exceeding  $20,000.  In 
addition,  beginning  at  amounts 
exceeding  $40,000,  the  severity  of  the 
ofi^ense  levels  in  the  proposed  theft  loss 
table  is  greater  than  the  severity  of  the 
offense  levels  in  the  current  theft  loss 
table,  plus  an  enhancement  for  MMP. 

(B)  §  2F1.1  (Fraud):  The  proposed 
change  provides  for  an  initial  increase 
in  the  loss  table  from  a  base  offense 
level  of  6  to  an  offense  level  of  8  at  more 
than  $5,000,  whereas  the  initial  increase 
in  the  current  fraud  loss  table  is  an 
increase  &"om  a  base  offense  level  of  6 
to  an  offense  level  of  7  at  more  than 
$2,000.  The  proposed  loss  table 
incorporates  the  MMP  enhancement 
currently  treated  as  a  separate  specific 
offense  characteristic  in  the  fraud 
guideline.  The  first  level  of  that 
enhancement  is  built  in  at  amounts  . 
exceeding  $10,000;  the  second  level 
&"om  that  enhancement  is  built  in  at 
amounts  exceeding  $20,000.  In  addition, 
beginning  at  $40,000,  the  severity  of  the 
offense  levels  in  the  proposed  fraud  loss 
table  is  greater  than  the  severity  of  the 
offense  levels  in  the  current  fi-aud  loss 
table,  plus  an  enhancement  for  MMP. 

(C)  §  2T4.1  (Tax):  For  tax  losses  of 
$40,000  or  less,  the  offense  levels  of  the 
proposed  tax  loss  table  are  the  same  as 
the  current  tax  loss  table.  For  losses  of 
more  than  $40,000,  the  proposed 
increases  in  offense  levels  are  the  same 
as  the  increases  in  offense  levels  in  the 
proposed  theft  and  fraud  toss  tables  for 
like  monetary  amounts. 

Option  2 

(A)  §  2B1.1  (Theft):  The  proposed  loss 
table  incorporates  the  two-level  MMP 
enhancement  currently  treated  as  a 


increases  ir 
as  the  incre 
proposed  fr 
monetary  aj 


(A)  $100  or  1 

(B)  More  thai 

(C)  More  thai 

(D)  More  tha 

(E)  More  thai 

(F)  More  thai 

(G)  More  thai 
(H)  More  tha 
(I)  More  than 
(J)  More  than 
(K)  More  thai 
(L)  More  thai 
(M)  More  tha 
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separate  specific;  offense  charaGteristic 
in  the  theft  guid^ine.  The  first  level 
froin  that  enhant^ment  is  built  in  at 
amounts  exceeding  $2,000;  the  second 
level  from  that  enhancement  is  built  in 
at  amounts  exceeding  $5,000.  (Because 
the  proposed  tablb  also  changes  a 
"cutting  point"  feom  $10,000  to 
$12,500,  only  one  level  for  more  than 
MMP  is  built  in  for  amoimts  between 
$10,000  and  $12v500.)  In  addition, 
beginning  at  amounts  exceeding 
$12,500.  the  sev0^ty  of  the  offense 
levels  in  the  proposed  theft  loss  table  is 
greater  than  the  Mverity  of  the  offense 
levels  in  the  currant  theft  loss  table, 
plus  an  enhancement  for  MMP. 

(B)  §  2F1.1  (Fr<iud):  The  proposed  loss 
table  provides  f($i  an  initial  increase 
from  a  base  offei^se  level  of  6  to  an 
offense  level  of  8  at  more  than  $2,000, 
whereas  the  initial  increase  under  the 
current  fraud  loss  table  increases  the 
base  offense  level  of  6  to  an  offense  level 
of  7  at  more  than  $2,000.  The  proposed 
loss  table  incorporates  the  MMP 
enhancement  cuitently  treated  as  a 
separate  specific  offense  characteristic 
in  the  fi^ud  guideline.  The  first  level  of 
that  enhancement  is  built  in  at  amounts 
exceeding  $2,000;  the  second  level  from 
that  enhancement  is  built  in  at  amounts 
exceeding  $5,00Q;  (Because  the 
proposed  table  also  changes  a  "cutting 
point"  from  $10,bb0  to  $12,500.  only 
one  level  for  MMP  is  built  in  for 
amounts  between  $10,000  and  $12,500.) 
In  addition,  beginning  at  $12,500.  the 
severity  of  the  offense  levels  in  the 
proposed  fi^ud  lote  table  is  greater  than 
the  severity  of  the  offense  levels  in  the 
current  fraud  loss  table,  plus  an 
enhancement  for  MMP. 

(C)  §  2T4.1  (TaK):  The  proposed 
increases  in  offense  levels  are  the  same 
as  the  increases  in  offense  levels  in  the 
proposed  fraud  loss  tables  for  Uke 
monetary  amounts. 

Proposed  Amenc  ^ent 

[Option  1 

[Section  2B1.1 
striking: 


"Loss  (Apply  the  | 


(A)  $100  or  less  .. 

(B)  More  than  SIC 

(C)  More  than  $l,O0b 

(D)  More  than  $2,00) 

(E)  More  than  $5,0f>  .. 

(F)  More  than  $10,0^ 

(G)  More  than  $20.(1 
(H)  More  than  $4oi 
(I)  More  than  S70X 
(1)  More  than  $120,) 
(K)  More  than  $20 
(L)  More  than  $350^400 
(M)  More  than  $500J0O0 


)(1)  is  amended  by 


Greatest) 


boo 


Increase  in 
Level 


no  increase 
addl 
add  2 
adds 
add  4 
adds 
add  6 
add  7 
adds 
add  9 
add  10 
add  11 
add  12 


"Loss  (Apply  the  Greatest) 

Increase  in 
Level 

(N)  More  than  $800,000 

add  13 

(O)  More  than  $1,500.000 

add  14 

(P)  More  than  $2,500,000  

add  15 

(Q)  More  than  $5,000,000 

add  16 

(R)  More  than  $10,000,000  ... 

add  17 

(S)  More  than  $20,000,000  ... 

add  18 

(T)  More  than  $40,000,000  ... 

add  19 

(U)  More  than  $80,000,000  ... 

add  20.". 

and  inserting: 

"Loss  Amount  (Apply  the 
Greatest) 

Offense 
Level  In- 

crease 

(A)  $2,000  or  less 

no  increase 

(B)  More  than  $2,000 

add  2 

(C)  More  than  $5,000  

add  4 

(D)  More  than  $10,000 

add  6 

(E)  More  than  $20,000  

adds 

(F)  More  than  $40,000  

add  10 

(G)  More  than  $80,000 

add  12 

(H)  More  than  $200,000 

add  14 

(I)  More  than  $500,000  

addle 

(J)  More  than  $1,200,000  

add  18 

(K)  More  than  $2,000,000 

add  20 

(L)  More  than  $7300.000  

add  22 

(M)  More  than  $20,000,000  .. 

add  24 

(N)  More  than  $50,000,000  ... 

add  26 

(O)  More  than  SIOO.000,000 

add  28.". 

Section  2Fl.l(b)(l)  is  amended  by 
striking: 


"Loss  (Apply  the  Greatest) 


(A)  $2,000  or  less  

(B)  More  than  $2,000  

(C)  More  than  $5,000  

(D)  More  than  $10,000 

(E)  More  than  $20,000  

(F)  More  than  $40,000  

(G)  More  than  $70,000 

(H)  More  than  $120,000  .... 

(I)  More  than  $200,000  

(1)  More  than  S350.000  

(K)  More  than  $500,000  .... 
(L)  More  than  $800,000  .... 
(M)  More  than  $1,500,000 
(N)  More  than  $2,500,000  . 
(O)  More  than  $5,000,000  . 
(P)  More  than  $10,000,000 
(Q)  More  than  $20,000,000 
(R)  More  than  $40,000,000 
(S)  More  than  $80,000,000 


Increase  in 
Level    • 


no  increase 
add  1 
add  2 
add  3 
add  4 
add  5 
add  6 
add  7 
adds 
add  9 
add  10 
add  11 
add  12 
add  13 
add  14 
add  15 , 
add  16 
add  17 
add  18.". 


and  inserting: 


"Loss  Amount  (Apply  the 
Greatest) 

Offense 
Level  In- 

crease 

(A)  $5,000  or  less  

no  increase 

(B)  More  than  $5.000 

add  2 

(C)  More  than  $10,000  

add  4 

(D)  More  than  $20,000 

adds 

(E)  More  than  $40,000  

adds 

(F)  More  than  $80,000  

add  10 

(G)  More  than  $200,000 

add  12 

(H)  More  than  $500,000 

add  14 

(I)  More  than  $1,200,000  

add  16 

(J)  More  than  $2,500,000  

add  18 

'Loss  Amount  (Apply  the 
Greatest) 


(K)  More  than  $7,500,000  .... 
(L)  More  than  $20,000,000  .. 
(M)  More  than  $50,000,000  . 
(N)  More  than  $100,000,000 


Offense 
Level  In- 
crease 


add  20 
add  22 
add  24 
add  26.' 


Section  2T4.1  is  amended  by  striking: 


Tax  Loss  (Apply  the  Great- 
est) 

Offense 
Level 

(A)  $1,700  or  less 

(B)  More  than  $1,700  

6 
7 

(C)  More  than  $3,000 

8 

(D)  More  than  $5,000 

9 

(E)  More  than  $8,000  

10   ' 

(F)  More  than  $13,500  

(G)  More  than  $23,500 

(H)  More  than  $40,000 

(I)  More  than  $70,000  

11 
12 
13 
14 

(J)  More  than  $120,000  

(K)  More  than  $200,000 

(L)  More  than  $325,000  

(M)  More  than  $550,000  

(N)  More  than  $950.000 

(0)  More  than  $1,500.000 

(P)  More  than  $2,500,000  

(Q)  More  than  $5,000,000 

(R)  More  than  $10,000,000  ... 
(S)  More  than  $20,000,000  ... 
(T)  More  than  $40,000,000  ... 
(U)  More  than  $80,000,000  '... 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26.", 

and  inserting: 

"Loss  Amount  (Apply  the 
Greatest) 

Ofiense 
Level  In- 

crease 

(A)  $1,700  or  less  

no  increase 

(B)  More  than  $1,700 

add  1 

(C)  More  than  $3,000  

add  2 

(D)  More  than  $5,000 

add  3 

(E)  More  than  $8,000  

add  4 

(F)  More  than  $13,500  

add  5 

(G)  More  than  $23,500 

adds 

(H)  More  than  $40.000 

adds 

(I)  More  than  $80,000  

add  10 

(I)  More  than  $200,000  

add  12 

(K)  More  than  $500,000 

add  14 

(L)  More  than  $1,200,000  

add  16 

(M)  More  than  $2,500,000  .... 

add  18 

(N)  More  than  $7.500,000 

add  20 

(O)  More  than  $20,000,000  ... 

add  22 

(P)  More  than  $50,000,000  ... 

add  24 

(Q)  Mora  than  $100,000,000 

add  26.".] 

[Option  2: 

[Section  2Bl.l(b)(l)  is  amended  by 
striking: 


"Loss  (Apply  the  Greatest) 

Increase  in 
Level 

(A)  $100  or  less 

(B)  M«B  than  $100 

no  increase 
add  1 

(C)  More  than  $1,000 

add  2 

(D)  More  than  $2,000 

add  3 

(E)  More  than  $5,000  ....„ 

(F)  More  than  $10,000  

(G)  More  than  $20,000 

(H)  More  than  $40,000 

add  4 
add  5 
add  6 
add  7 

604 


Federal  Register  /  Vol.  63,  No.  3  /  Tuesday.  January  6,  1998  /  Notices 


•'Loss  (Apply  the  Greatest) 


(I)  More  than  $70,000  

(J)  More  than  $120,000  

(K)  More  than  $200,000  .... 
(L)  More  than  $350,000  .... 
(M)  More  than  $500,000  ... 
(N)  More  than  $800,000  .... 
(O)  More  than  $1,500,000  . 
(P)  More  than  $2,500,000  . 
(Q)  More  than  $5,000,000  . 
(R)  More  than  $10,000,000 
(SJ  More  than  $20,000,000 
(T)  More  than  $40,000,000 
(U)  More  than  $80,000,000 

and  inserting: 


Increase  in 
Level 


adds 
add  9 
add  10 
add  11 
add  12 
add  13 
add  14 
add  15 
add  16 
add  17 
add  18 
add  19 
add  20.", 


"Loss  Amount  (Apply  the 
Greatest) 


(A)  $100  or  less  

(A)  More  than  $100 

(C)  More  than  $1,000  

(D)  More  than  $2,000 

(E)  More  than  $5,000  

(F)  More  than  $12,500  

(G)  More  than  $30,000  

(H)  More  than  $70,000 

(I)  More  than  $150,000  

(I)  More  than  $350,000  

(K)  More  than  $800,000  

(L)  More  than  $2,500,000  ... 
(M)  More  than  $7,500,000  .. 
(N)  More  than  $20,000,000  . 
(O)  More  than  $50,000,000  .. 
(P)  More  than  $100,000,000 


Offense 
Level  In- 
crease 


no  increase 
add  1 
add  2 
add  4 
add  6 
add  8 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26 
add  28.". 


Section  2F1. 1(b)(1)  is  amended  by 
striking. 


"Loss  (Apply  the  Greatest) 


(A)  $2,000  or  less  

(B)  More  than  $2,000  

(C)  More  than  $5,000  

(D)  More  than  $10,000 

(E)  More  than  $20,000  

(F)  More  than  $40,000  

(G)  More  than  $70.000 

(H)  More  than  $120,000  .... 

(I)  More  than  $200,000  

(J)  More  than  $350,000  

(K)  More  than  $500,000  .... 
(L)  More  than  $800,000  .... 
(M)  More  than  $1,500,000 
(N)  More  than  $2,500,000  . 
(O)  More  than  $5,000,000  . 
(P)  More  than  $10,000,000 
(Q)  More  than  $20,000,000 
(R)  More  than  S40.000.000 
(S)  More  than  $80,000,000 

and  inserting: 


Increase  in 
Level 


no  increase 
add  1 
add  2 
add  3 
add  4 
add  5 
add  6 
add  7 
adds 
add  9 
add  10 
add  11 
add  12 
add  13 
add  14 
add  15 
add  16 
add  17 
add  18.". 


"Loss  Amount  (Apply  the 
Greatest) 


(A)  $2,000  or  less  

(B)  More  than  S2.000  . 

(C)  More  than  $5,000  . 

(D)  More  than  $12,500 


Offense 
Level  In- 
crease 


no  mcrease 
add  2 
add  4 
add  6 


'Loss  Amount  (Apply  the 
Greatest) 


(E)  More  dian  $30,000 

(F)  More  than  $70,000  

(G)  More  than  $150,000  

(H)  More  than  $350.000 

(I)  More  than  S800.000  

())  More  than  $2,500,000  

(K)  More  than  $7,500,000  .... 
(L)  More  than  $20,000,000  .. 
(M)  More  than  $50,000,000  . 
(N)  More  than  $100,000,000 


Offense 
Level  In- 
crease 


adds 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26.' 


Section  2T4.1  is  amended  by  striking: 


'Tax  Loss  (Apply  the  Great- 
est) 


(A)  $1,700  or  less  

(B)  More  than  $1,700  

(C)  More  than  $3,000  

(D)  More  than  $5.000 

(E)  More  than  $8,000  

(F)  More  than  $13,500  

(G)  More  than  $23,500  

(H)  More  than  $40.000 

(I)  More  than  $70,000  

(J)  More  than  $120,000  

(K)  More  than  $200,000  

(L)  More  than  $325,000  

(M)  More  than  $550,000    ... 

(N)  More  than  $950,000 

(O)  More  than  $1,500,000  .. 
(P)  More  than  $2,500,000  .. 
(Q)  More  than  $5,000,000  .. 
(R)  More  than  $10,000,000 
(S)  More  than  $20,000,000 
(T)  More  than  $40,000,000 
(U)  More  than  $80,000,000 


Offense 
Level 


6 

7 

8 

9 

10 

11 

X2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26.' 


and  inserting: 

"Loss  Amount  (Apply  the 
Greatest) 

Offense 
Level  In- 

crease 

(A)  $2,000  or  less  

(B)  More  than  $2,000  

add  2 

(C)  More  than  $5,000  

add  4 

(D)  More  than  $12,500  

add  6 

(E)  More  than  $30,000  

adds 

(F)  More  than  $70,000  

add  10 

(G)  More  than  $150,000  

add  12 

(H)  More  than  $350.000 

add  14 

(I)  More  than  $800,000  

add  16 

(I)  More  than  $2,500,000  

add  18 

(K)  More  than  $7,500,000  

add  20 

(L)  More  than  $20,000,000  ... 

add  22 

(M)  More  than  $50,000,000  .. 

add  24 

(N)  More  than  $100,000,000 

add  26.".] 

Issues  for  Comment 

(A)  The  Commission  invites  commit 
on  suggested  constructions  of  the  loss 
tables  for  the  theft,  property  damage  and 
destruction,  and  fraud  guidelines  other 
than  the  options  proposed  by  this 
amendment.  Specifically,  the 
Commission  invites  commentators  to 
suggest  ahernative  loss  tables  that 
contain  different  rates  of  increases  and 
different  increments  from  those  set  forth 


in  the  options  proposed  by  this  ^ 

amendment. 

(B)  The  Commission  invites  comment 
on  whether,  in  conjunction  with  the 
above  proposed  amendments  to  build 
into  the  loss  tables  "more  than  minimal 
planning,"  it  should  add  an  application 
note  in  §§2B1.1  (Theft),  2B1.3  (Property 
Damage  and  Destruction),  and  2F1.1 
(Fraud)  that  would  prohibit  a  downward 
departure  if  the  offense  involved  only 
minimal  planning  and  prohibit  an 
upward  departure  if  the  offense 
involved  "more  than  minimal 
planning."  For  a  related  proposal  to 
address  cases  in  which  there  is  limited 
or  insignificant  planning,  see 
Amiendment  5(B),  infra.  -' 

Guidelines  that  Refer  to  Theft/Fraud 
Loss  Tables 

Chapter  Two 

2.  Synopsis  of  Proposed  Amendment 

The  following  proposed  amendments 
indicate  the  changes  that  might  be 
called  for  in  several  guidelines  that  refer 
to  the  loss  tables  in  either  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft)  or  §  2F1.1  (Fraud  and 
Deceit)  if  the  Commission  were  to  adopt 
one  of  the  proposed  new  loss  tables  (set 
forth  in  proposed  Amendment  1,  supra.) 
as  well  as  an  alternative  monetary  table 
that  does  not  incorporate  "more  than 
minimal  planning"  (MMP). 

The  amendments  are  divided  into 
Parts  (A)  through  (G).  Part  (A)  proposes 
an  alternative  monetary  table  that  does 
not  incorporate  MMP.  The  amendments 
to  the  referring  guidelines  are  presented 
in  Parts  (B)  throu^  (G)  as  follows: 

(B)  Those  guidelines  that  arguably 
incorporate  the  concept  of  MMP  into  the 
base  offense  level  or  a  specific  offense 
characteristic. 

(C)  Certain  pornography  and 
obscenity  guidelines.  " 

(D)  Certain  copyright  infringement 
and  structuring  guidelines,  for  which 
use  of  the  proposed  loss  tables  for  fraud 
is  also  presented  as  an  option. 

(E)  Trespass,  for  which  use  of  the 
proposed  theft  and  fraud  loss  tables 
starting  at  $2,000  is  also  presented  as  an 
option,  as  well  as  an  issue  for  comment. 

(F)  Property  destruction,  which  is 
proposed  to  be  consolidated  with  the 
theft  guideline  (thereby  mitigating  the 
necessity  for  reference  to  the  alternative 
monetary  table). 

(G)  Bank  gratuity,  which  is  proposed 
to  be  consohdated  with  the  principal 
gratuity  guidehne. 

(A)  The  Reference  Monetary  Table 

Synopsis  of  Proposed  Amendment 

This  amendment  proposes  to  add  to 
the  guidelines  an  alternative  monetary 


(A)  $2,  000  < 
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table  for  guidelbes,  other  than  those  for 
theft  and  fraudj  ^at  currently  refer  to 
either  the  theft  or  fraud  loss  table  and 
arguably  incorporate  a  MMP  type 
feature  in  either  the  base  offense  level 
or  a  specific  offense  characteristic.  The 
proposed  alternative  monetary  table 
does  not  build  lit  MMP,  but  does 
incorporate  the!tohanced  severity 
increases  of  the  proposed  fraud/theft 
tables  (see  Amendment  1,  supra.)  for 
amounts  exceeding  $40,000. 

The  use  of  the  proposed  monetary 
table  for  these  guidelines  in  lieu  of  the 
proposed  theft/jE^ud  tables  generally 
would  (1)  maintain  proportionality  with 
the  proposed  firaud/theft  loss  tables, 
across  the  range  of  monetary  values,  (2) 
achieve  increases  in  severity  for  larger- 
scale  referring  guideline  offenses,  and 
(3)  eliminate  the  need  for  a  2-level 
reduction  in  these  referring  guidelines 
to  account  for  the  fact  that  MMP  has 
been  incorporated  into  the  proposed 
theft/fi>aud  tablM.  The  two  options  are 
presented  to  coordinate  with  the  two 
loss  table  optioQI  in  proposed 
Amendment  1,  stipra.  (i.e..  Option  1 
presented  belovr  coordinates  with 
Option  1  in  Amendment  1.  and  Option 
2  presented  below  coordinates  with 
Option  2  in  Amehdment  1). 

Proposed  Amerklnient 

[Option  1:  Chapter  Two.  Part  X  is 
amended  by  adding  at  the  end  the 
following  new  subpart: 

"6.  REFERENCE  MONETARY  TABLE 

§  2X6.1.  Referenlcje  Monetary  Table 


Amount 


(Apply  tjii 


Greatest) 


((A)  $2,  000  or  les^  or  .... 
((A)  More  than  S2|,OOOjor 
[(A)  $5,000  or  Ies«)| 

(B)  More  than  $5,C 

(C)  More  than  $10,000 

(D)  More  than  520,(1 

(E)  More  than  S4aC 

(F)  More  than  SSOlC 

(G)  More  than  $200,000 

(H)  More  than  S500,000 

(I)  More  than  $1,2JQ0,000  

(J)  More  than  S2,5tl|0,000  

(K)  More  than  $7,Wi,000  .... 
(L)  More  than  $20i(kX).000  .. 
(M)  More  than  $59^,000  . 
(N)  More  than  SIOO.OOO.OOO 


Increase  in 
Level 


[no  increase] 
(add  1] 
(no  increase] 
add  2 
adds 
add  4 
adds 
adds 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24.".] 


[Qption  2:  Ch^j^ter  Two.  Part  X  is 
amended  by  addmg  at  the  end  the 
following  new  sappart: 

"6.  REFERENCE  $fONETARY  TABLE 
§  2X6.1.  Reference  Monetary  Table 


Amount  (Apply  tU0  Greatest) 


(A)  $2,  000  or  less 


Increase  in 
Level 


Amount  (Apply  the  Greatest) 


(B)  More  than  S2,000  

(C)  More  than  $5,000  

(D)  More  than  $12,500 

(E)  More  than  $30,000  

(F)  More  than  $70,000  

(G)  More  than  $150,000 

(H)  More  than  $350,000 

(I)  More  than  $800,000  

(J)  More  than  $2,500,000  

(K)  More  than  $7,500,000 

(L)  More  than  $20,000,000  ... 
(M)  More  than  $50,000,000  .. 
(N)  More  than  $100,000,000 


Increase  in 
Level 


add  1 
add  2 
add  4 
add  6 
adds 
add  10 
add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24.".] 


no  increase 


(B)  Guidelines  with  MMP  Built  into  the 
Base  Offense  Level  or  a  Specific  Offense 
Characteristic 

Synopsis  of  Proposed  Amendment 

With  respect  to  these  guidelines,  there 
are  two  issues:  (1)  the  loss  table  to  be 
referenced,  and  (2)  whether  the  initial 
ofilanse  level  increase  from  the 
referenced  table  should  occur  at  $2,000 
(the  current  status)  or  at  $5,000.  To  be 
precise,  the  "cutting  points"  in  the 
monetary  tables  occur  when  the 
monetary  amoimt  is  "more  than  $2,000" 
or  "more  than  $5,000".  etc.  For 
simplicity,  this  discussion  generally 
will  omit  the  "more  than"  modifier. 

To  avoid  concerns  about  a  MMP 
overlap,  the  Reference  Monetary  Table 
is  used  for  all  of  these  guidelines. 
Option  1  shows  how  the  guideline 
might  be  amended  if  the  Commission 
were  to  reference  a  monetary  table  for 
which  the  starting  point  is  $5,000. 

Alternatively.  Option  lA  shows  how, 
even  with  a  reference  table  starting  at 
$5,000.  the  individual  guideline  might 
be  amended  to  provide  a  1 -level 
increase  for  cases  in  which  the  loss  is 
more  than  $2,000  but  not  more  than 
$5,000. 

Option  2  shows  how  the  guideline 
might  be  amended  if  the  Commission 
were  to  adopt  a  reference  monetary  table 
for  which  the  starting  point  is  $2,000. 
To  cover  the  possibiUty  that  the 
Commission  might  elect,  for  one  or 
more  of  these  guidelines,  to  reference 
the  new  fraud  loss  table  in  spite  of  an 
arguable  MMP  overlap,  an  issue  for 
comment  is  added  at  the  end  of  the 
amendments. 

Proposed  Amendment: 

Section  2B5.1(b)  is  amended  by 
striking: 

"(1)  If  the  face  value  of  the  counterfeit 
items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  bom 
the  table  at  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  face  value  of  the  counterfeit 
items  exceeded  [Option  1: 


$5,000|(Option  2:  $2,000],  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table).". 

[Option  lA 

Section  2B5.1(b)  is  amended  by 
striking: 

"(1)  Uthe  face  value  of  the  cotmterfeit 
items  exceeded  $2,000.  increase  by  the 
corresponding  number  of  levels  from 
the  table  at  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  face  value  of  the  counterfeit 
items  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000.  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2B6.1(b)  is  amended  by 
striking: 

"(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  involved  exceeded 
$2,000,  increase  the  oRiense  level  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  involved  exceeded 
[Option  1:  $5,000]  [Option  2:  $2,000]. 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  §  2X6.1 
(Reference  Monetary  Table).". 

(OpUon  lA 

Section  2B6.1(b)  is  amended  by 
striking: 

'  "(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  involved  exceeded 
$2,000.  increase  the  offense  level  by  the 
corresponding  number  of  levels  bom 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  (A)  exceeded  $2,000 
but  did  not  exceed  $5,000,  increase  by 
1  level;  or  (B)  exceeded  $5,000.  increase 
by  the  corresponding  number  of  levels    . 
bom  the  table  in  §  2X6.1  (Reference 
Monetary  Table).".] 

Section  2Fl.2(b)  is  amended  by 
striking: 

"(1)  Increase  by  the  number  of  levels 
bom  the  table  in  §  2F  1.1  corresponding 
to  the  gain  resulting  from  the  offense.", 
and  inserting: 

"(1)  If  the  gain  resulting  bom  the 
offense  exceeded  [Option  1: 
$5.000][Option  2:  $2,000],  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table).". 

[Option  lA 

Section  2Fl.2(b)  is  amended  by 
striking: 


606 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday.  January  6.  1998  /  Notices 


"(1)  Increase  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  gain  resulting  from  the  offense.", 
and  inserting: 

"(1)  If  the  gain  resulting  from  the 
offense  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2B4.1(b)  is  amended  by 
striking: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  exceeded  $2,000.  increase  the 
offense  level  by  the  corresponding 
number  of  levels  from  the  table  in 
§2F1.1.", 

and  inserting: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  exceeded  [Option  1:  $5,000] 
(Option  2:  $2,000].  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).". 

[Option  lA 

Section  2B4.1(b)  is  amended  by 
striking: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  exceeded  $2,000,  increase  the 
offense  level  by  the  corresponding 
number  of  levels  from  the  table  in 
§2F1.1.". 

and  inserting: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  (A)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (B)  exceeded  $5,000.  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2B3.3(b)  is  amended  by 
striking: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  exceeded  $2,000. 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  §  2F1.1.". 
and  inserting: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  exceeded 
[Option  1:  $5,000]  [Option  2:  $2,000]. 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  §  2X6.1 
(Reference  Monetary  Table).". 

[Option  lA 

Section  2B3.3(b)  is  amended  by 
striking: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  exceeded  $2,000, 
increase  by  the  corresponding  number 
of  levels  from  the  table  in  §  2F1.1.", 


and  inserting: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  (A)  exceeded 
$2,000  but  did  not  exceed  $5,000, 
increase  by  1  level;  or  (B)  exceeded 
$5,000,  increase  by  the  corresponding 
number  of  levels  from  the  table  in 
§  2X6.1  (Reference  Monetary  Table).".] 

Section  2Q2.1(b)(3)  is  amended  by 
striking: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  exceeded  $2,000, 
increa,se  the  offense  level  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1.  (Fraud  and  Deceit); 
or", 

and  inserting: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  exceeded  [Optionl: 
$5,000]  [Option  2:  $2,000],  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §2X6.1  (Reference 
Monetary  Table),  [but  in  no  event  more 
than  [18]  levels];  or". 

[Option  lA 

Section  2Q2. 1(b)(3)  is  amended  by 
striking: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  exceeded  $2,000, 
increase  the  offense  level  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit); 
or  , 

and  inserting: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  (i)  exceeded  $2,000 
but  did  not  exceed  $5,000,  increase  by 
1  level;  or  (ii)  exceeded  $5,000,  increase 
by  the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table),  (but  in  no  event  more 
than  [18]  levels);  or".] 

Section  2Cl.l(b)(2)  is  amended  by 
striking: 

"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  he  received  in 
retimi  for  the  payment,  or  the  loss  to  the 
government  from  the  offense,  whichever 
is  greatest,  exceeded  $2,000,  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit).", 

and  inserting: 

"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  be  received  in 
return  for  the  payment,  or  the  loss  to  the 
government  from  the  offense,  whichever 
is  greatest,  exceeded  [Option  1:  $5,000] 
(Option  2:  $2,000],  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).". 

(Option  lA 

Section  2C1.1  (b)(2)  is  amended  by 
striking: 


"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  be  received  in 
return  for  the  payment,  or  the  loss  to  the 
government  from  the  offense,  whichever 
is  greatest,  exceeded  $2,000,  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit).", 
and  inserting: 

"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  be  received  in 
return  for  the  payment,  or  the  loss  to  the 
government  from  the  offense,  whichever 
is  greatest,  (i)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (ii)  exceeded  $5,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2Cl.2(b)(2)  is  amended  by 
striking: 

"(A)  If  the  value  of  the  gratuity 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  bom 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(A)  If  the  value  of  the  gratuity 
exceeded  [Option  1:  $5, 000] (Option  2: 
$2,000],  increase  by  the  corresponding 
number  of  levels  from  the  table  in 
§  2X6.1  (Reference  Monetary  Table).". 

(Option  lA 

Section  2Cl.2(b)(2)  is  amended  by 
striking: 

"(A)  If  the  value  of  the  gratuity 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit}.", 
and  inserting: 

"(A)  If  the  value  of  the  gratuity  (i) 
exceeded  $2,000  but  did  not  exceed 
$5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000.  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2Cl. 7(b)(1)  is  amended  by 
striking: 

"(A)  If  the  loss  to  the  government,  or 
the  value  of  anything  obtained  or  to  be 
obtained  by  a  public  official  or  others 
acting  with  a  public  official,  whichever 
is  greater,  exceeded  $2,000.  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit);  or", 

and  inserting: 

"(A)  If  the  loss  to  the  government,  or 
the  value  of  anything  obtained  or  to  be 
obtained  by  a  public  official  or  others 
acting  with  a  public  official,  whichever 
is  greater,  exceeded  (Option  1: 
$5 .000] [Option  2:  $2,000).  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table).". 
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i2Fl.l  (Fraud  and 


(Option  lA 

Section  2C1.7(W)(1)  is  amended  by 
striking:  1 

"(A)  If  the  lossi  o  the  government,  or 
the  value  of  anyt|^ing  obtained  or  to  be 
obtained  by  a  putilic  official  or  others 
acting  with  a  pul>iic  official,  whichever 
is  greater,  exceeded  $2,000,  increase  by 
the  corresponding  number  of  levels 
from  the  table  in 
Deceit);  or", 
and  inserting: 

"(A)  If  the  loss  lo  the  government,  or 
the  value  of  anything  obtained  or  to  be 
obtained  by  a  puUic  official  or  others 
acting  with  a  public  official,  whichever 
is  greater,  (i)  exceeded  $2,000  but  did 
not  exceed  $5.00pl  increase  by  1  level; 
or  (ii)  exceeded  SS,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X8.!l  (Reference  Monetary 
Table).".)  , 

Section  2E5.1(b)  is  amended  by 
striking: 

"(2)  Increase  by  the  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit)  corresponding  to  the  value  of  the 
prohibited  payment  or  the  value  of  the 
improper  benefit  it^  the  payer, 
wWchever  is  gre^r.", 
and  inserting: 

"(2)  If  the  value  of  the  prohibited 
payment  or  the  value  of  the  improper 
benefit  to  the  paypr.  whichever  is 
greater,  exceeded'  (Option  1: 
$5,000l[OpUon  2:  $2,000],  increase  by 
the  correspondine  number  of  levels 
from  the  table  in  1 2X6.1  (Reference 
Monetary  Table). 

(Option  lA 

Section  2E5.1(b)  is  amended  by 
striking:  ! 

"(2)  Increase  by  Ihe  number  of  levels 
from  the  table  in  $2Fl.l  (Fraud  and 
Deceit)  corresponding  to  the  value  of  the 
prohibited  payment  or  the  value  of  the 
improper  benefit  ^9  the  payer, 
whichever  is  greatir.", 
and  inserting:        | 

"(2)  If  the  value|  bf  the  prohibited 
payment  or  the  vaUlue  of  the  improper 
benefit  to  the  paye|,  whichever  is 
greater  (A)  exceeded  $2,000  but  did  not 
exceed  $5;000,  intvease  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
corresponding  number  of  levels  fit)m 
the  table  in  §  2X6.11  (Reference  Monetary 
Table).".] 

(C)  Pornography  c^d  Obscenity 

I  i 
Synopsis  of  Propojsbd  Amendment 


Option  1  for  thej  following 
pornography  and  obscenity  guidelines 
references  the  guidelines  to  the 
alternative  monettjy  reference  table. 
Option  2  references  the  new  fraud  loss 


table.  Option  3  deletes  the  reference  to 
a  monetary  table  altogether  and  adds 
invited  upward  departure  language  for 
large-scale  commercial  endeavors. 

Note  that,  with  respect  to  §§  2G2.2 
and  2G3.1,  the  floor  (i.e.,  an  increase  of 
not  less  than  (5]  levels)  for  the  amount 
of  the  material  has  been  maintained. 
However,  two  effects  of  maintaining  the 
floor  should  be  mentioned:  (1)  The  issue 
of  the  starting  point  for  any  of  the 
proposed  tables  is  no  longer  relevant 
(because  the  starting  point  simply  does 
not  come  into  play  at  such  levels).  (2) 
Under  the  ourent  fraud  loss  table,  the 
5-level  floor  presupposes  a  retail  value 
of  at  least  $40,000;  however,  those 
values  change  dependingon  the 
particular  table  proposed  to  be  used.  For 
that  reason,  the  S-level  enhancement  is 
bracketed  in  the  following  options. 

Proposed  Amendment: 


(Option  1 

Section  2G2.2(b)  is  amended  by 
striking: 

"(2)  If  the  offense  involved 
distribution,  increase  by  the  number  of 
levels  from  the  table  in  §  2F1.1 
corresponding  to  the  retail  value  of  the 
material,  but  in  no  event  by  less  than  5 
levels.", 
and  inserting: 

"(2)  If  the  offiense  involved 
distribution,  increase  by  the  number  of 
levels  from  the  table  in  §  2X6.1 
(Reference  Monetary  Table) 
corresponding  to  the  retail  value  of  the 
material,  but  in  no  event  by  less  than  (5) 
levels.".] 

(Option  2 

Section  2G2.2  (b)(2)  is  amended  by 
striking  "corresponding  to  the  retail 
value  of  the  material,  but  in  no  event 
less  than  5  levels"  and  inserting  "(Fraud 
and  Deceit)  corresponding  to  the  retail 
value  of  the  material,  but  in  no  event 
less  than  (5]  levels".] 

(Option  3 

Section  2G2.2  (b)(2)  is  amended  by 
striking  "the  number  of  levels  from  the 
table  in  §  2F1.1  corresponding  to  the 
retail  value  of  the  material,  but  in  no 
event  by  less  than  5  levels"  and 
inserting  "(5]  levels". 

The  Commentary  to  §  2G2.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"4.  Subsection  (b)(2)  provides  a  five- 
level  enhancement  if  the  offense 
involved  distribution.  If  the  offense 
involved  distribution  by  a  large-scale 
commercial  enterprise  ((i.e.,  a 
commercial  enterprise  distributing 
material  having  a  retail  value  that  is 


more  than  [$40,000])),  an  upward 
departure  may  be  warranted.".] 

[Option  1 

Section  2G3.l(b)  is  amended  by 
striking: 

"(1)  If  the  offense  involved  an  act 
related  to  distribution  for  pecuniary 
gain,  increase  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  retail  value  of  the  material,  but  in 
no  event  by  less  than  5  levels.", 
and  inserting: 

"(1)  If  the  offense  involved  an  act 
related  to  distribution  for  pecuniary 
gain,  increase  by  the  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table)  corresponding  to  the 
retail  value  of  the  material,  buf  in  no 
event  by  les's  than  [5]  levels.".] 

[Option  2 

Section  2G3.1(b)(l)  is  amended  by 
striking  "corresponding  to  the  retail 
value  of  the  material,  but  in  no  event 
less  than  5  levels",  and  inserting 
"(Fraud  and  Deceit)  corresponding  to 
the  retail  value  of  the  material,  but  in  no 
event  less  than  [5]  levels".] 

(Option  3 

Section  2G3.1(b)(l)  is  amended  by 
striking  "the  number  of  levels  from  the 
table  in  §  2F1.1  corresponding  to  the 
retail  value  of  the  material,  but  in  no 
event  by  less  than  5  levels"  following 
"increase  by",  and  inserting  "(5) 
levels". 

The  Commentary  to  §  2G3.1  captioned 
"AppUcation  Note"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"2.  Subsection  (b)(1)  provides  a  five- 
level  enhancement  if  the  offense 
involved  an  act  related  to  distribution 
for  pecimiary  gain.  If  the  offense 
involved  distribution  by  a  large-scale 
commercial  enterprise  [(i.e.,  a 
commercial  enterprise  distributing 
material  having  a  retail  value  that  is 
more  than  ($40,000))],  an  upward 
departure  may  be  warranted."; 
and  in  the  caption  by  striking  "Note" 
and  inserting  "Notes".] 

(Option  1 

Section  2G3.2(b)  is  amended  by 
striking: 

"(2)  If  6  plus  the  offense  level  from 
the  table  at  2Fl. 1(b)(1)  corresponding  to 
the  volume  of  commerce  attributable  to 
the  defendant  is  greater  than  the  offense 
level  determined  above,  increase  to  that 
offense  level.", 
and  inserting: 

"(2)  If  6  plus  the  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table)  corresponding  to  the 
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volume  of  commerce  attributable  to  the 
defendant  results  in  a  greater  offense 
level  than  the  offense  level  determined 
above,  increase  to  the  greater  offense 
level.".] 

[Option  2 

Section  2G3.2(b)  is  amended  by 
striking: 

"(2)  If  6  plus  the  offense  level  from 
the  table  at  2Fl. 1(b)(1)  corresponding  to 
the  volume  of  commerce  attributable  to 
the  defendant  is  greater  than  the  offense 
level  determined  above,  increase  to  that 
offense  level.", 

and  inserting: 

"(2)  If  6plus  the  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit)  corresponding  to  the  volume  of 
commerce  attributable  to  the  defendant 
results  in  a  greater  offense  level  than  the 
offense  level  determined  above,  increase 
to  the  greater  offense  level.".] 

(Option  3 

The  Commentary  to  §  2G3.2  is 
amended  by  striking  subsection  (b)(2); 
and  by  strking: 

"Background:  Subsection  (b)(1) 
provides  an  enhancement  where  an 
obscene  telephonic  communication  was 
received  by  a  minor  less  than  18  years 
of  age  or  where  a  broadcast  was  made 
during  a  time  when  such  minors  were 
likely  to  receive  it.  Subsection  (b)(2) 
provides  an  enhancement  for  large-scale 
'dial-a-pom'  or  obscene  broadcasting 
operations  that  results  in  an  offense 
level  comparable  to  the  offense  level  for 
such  operations  under  §  2G3.1 
(Importing,  Mailing,  or  Transporting 
Obscene  Matter).  The  extent  to  whidi 
the  obscene  material  was  distributed  is 
approximated  by  the  volume  of 
commerce  attributable  to  the 
defendant."; 

and  by  inserting: 

"Application  Notes: 

1.  Subsection  (b)(1)  provides  an 
enhancement  where  an  obscene 
telephonic  communication  was  received 
by  a  minor  less  than  18  years  of  age  or 
where  a  broadcast  was  made  during  a 
time  when  such  minors  were  likely  to 
receive  it. 

2.  If  the  offense  involved 
commimications  or  broadcasting 
operations  by  a  large-scale  commercial 
enterprise  [(i.e..  a  commercial  enterprise 
engaging  in  a  volume  of  commerce 
having  a  value  that  is  more  than 
($40,000])].  an  upward  departure  may 
be  warranted.".] 


(D)  Copyright  Infringement  and 
Structuring  Transactions 

Synopsis  of  Proposed  Amendment 

With  respect  to  these  guidelines,  four 
options  are  presented.  Option  1  shows 
how  the  guideline  might  be  amended  if 
the  Commission  were  to  reference  an 
alternative  monetary  table  for  which  the 
starting  point  is  $5,000.  Alternatively, 
Option  lA  shows  how,  even  with  a 
reference  table  starting  at  $5,000,  the 
individual  guideline  might  be  amended 
to  provide  a  1-level  increase  for  cases  in 
which  the  monetary  amount  is  more 
than  $2,000  but  not  more  than  $5,000. 
Option  2  shows  how  the  guideline 
might  be  amended  if  the  Commission 
were  to  adopt  an  alternative  reference 
monetary  table  for  which  the  starting 
point  is  $2,000. 

Option  3  shows  how  the  guideline 
might  be  amended  if  the  Commission 
were  to  reference  a  fraud  loss  table  for 
which  the  starting  point  is  $5,000. 
Alternatively,  Option  3A  shows  how, 
even  with  a  reference  table  starting  at 
$5,000,  the  individual  guideline  might 
be  amended  to  provide  a  1-level 
increase  for  cases  in  which  the 
monetary  amount  is  more  than  $2,000 
but  not  more  than  $5,000.  Option  4 
shows  how  the  guideline  might  be 
amended  if  the  Commission  were  to 
adopt  a  fraud  loss  table  for  which  the 
starting  point  is  $2,000. 

Proposed  Amendment  *^ 

Section  2B5.3(b)  is  amended  by 
striking: 

"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  IDeceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  [Option  1 : 
$5,000] [Option  2:  $2,000],  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table).". 

[Option  lA 

Section  2B5.3(b)  is  amended  by 
striking: 

"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  infringing 
items  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000.  increase  by  1  level;  or  (B) 
exceeded  $5,000.  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2B5.3(b)  is  amended  by 
striking: 


"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  [Option  3: 
$5 ,000) [Option  4:  $2,000],  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit).".] 

[Option  3A 

Section  2B5.3(b)  is  amended  by 
striking: 

"(1)  If  the  retail  value  of  the  infringing 
items  exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(1)  If  the  retail  value  of  the  infringing 
items  (A)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level;  or  (B) 
exceeded  $5,000.  increase  by  the 
corresponding  number  of  levels  itom 
the  table  in  §  2F1 . 1  (Fraud  and 
Deceit).".) 

Section  2S1.3  is  amended  by  striking: 

"(a-)  Base  Offense  Level:  6  plus  the 
number  of  offense  levels  from  the  table 
in  §  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the 
hinds.", 
and  inserting: 

"(a)  Base  Offense  Level:  6  plus  the 
corresponding  nimiber  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table),  if  the  value  of  the  funds 
exceeded  (Option  1:  $5 .000]  [Option  2;    - 
$2,000].". 

[Option  lA 

Section  2S1.3  is  amended  by  striking: 
"(a)  Base  Offense  Level:  6  plus  the 
number  of  offense  levels  from  the  table 
in  §  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the 
funds.", 
and  inserting: 

"(a)  Base  Offense  Level:  6  plus  (1)  1 
level,  if  the  value  of  the  funds  exceeded 
$2,000  but  did  not  exceed  $5,000;  or  (2) 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table),  if  the  value  of  the 
funds  exceeded  $5,000.".] 
Section  2S1.3  is  amended  by  striking: 
"(a)  Base  Offense  Level:  6  plus  the 
number  of  offense  levels  from  the  table 
in  §  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the 
hmds.". 
and  inserting: 

"(a)  Base  Offense  Level:  6  plus  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit), 
if  the  value  of  the  funds  exceeded 
[Option  3:  $5 ,000] [Option  4:  $2,000].".) 
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[Option  3A 

Section  2S1.3  ik  amended  by  striking: 
"(a)  Base  Offens^  Level:  6  plus  the 
number  of  offense  levels^m  the  table 
in  §  2F1.1  (Frau4  and  Deceit) 
corresponding  to  Ithe  value  of  the 
funds.", 

and  inserting: 

"(a)  Base  Offeike  Level:  6  plus  (1)  1 
level,  if  the  value  of  the  funds  exceeded 
$2,000  but  did  not  exceed  $5,000;  or  (2) 
the  corresponding  niunber  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit),  if  the  value  of  the  funds 
exceeded  $5,000^*'.] 

(E)  Trespass 

Synopsis  of  Propcised  Amendment 

By  virtue  of  ah  Wiendment  effective 
November  1, 1991:^,  the  trespass 
guideline  contaii$  a  reference  to  the 
fitaud  loss  table  to  cover  losses  resulting 
from  the  invasioQiOf  a  protected 
government  comtiuter.  The  finaud  table, 
rather  than  the  th$h  table,  was  chosen 
because  it  better  nts  with  a  guideline 
structure  that  proyides  an  initial 
increase  in  offen^  level  at  $2,000. 
Under  the  proposed  loss  tables  and 
accompanying  rejfbrence  monetary 
tables,  a  range  of  las  many  as  six  options 
are  potentially  viiajble.  Those  considered 
more  likely  are  sfi  forth  below. 

Among  the  issues  specific  to  this 
guideline  to  be  decided  are:  (1)  Should 
the  Commission  maintain  the  $2,000 
threshold  for  an  initial  increase  in 
offense  level?  (2)  {Should  the 
Commission  treat  these  offenses 
comparably  to  computer  offenses 
sentenced  imder  the  theft  or  fraud 
guidelines  (which*  under  the  proposed 
amendments,  wil^be  subject  to  a 
phased-in  MMP  ei^hancement)? 

Options  1  and  iA  assume  that  the 
Commission  may  elect  to  use  the 
Refisrence  Monetary  Table  because  these 
computer  trespass  offenses  may  be 
simpler  in  natiue  than  computer 
offenses  referenced  to  the  theft  and 
fraud  guidelines  ij^nd.  thus,  the 
additional  MMP  ^lihancement  built  into 
the  theft  and  fraud!  loss  tables  would  not 
be  warranted).  Option  1  shows  how  the 
guideline  might  be  amended  if  the 
Commission  were  )to  refer  to  a  Reference 
Monetary  Table  that  provides  an  initial 
increase  in  ofiians^  level  at  $2,000. 
Alternatively.  Option  lA  shows  how, 
even  with  a  referaace  table  starting  at 
$5,000,  the  trespass  guideline  might  be 
amended  to  provi^  a  1-level  increase 
for  cases  in  which  ttie  loss  is  more  than 
$2,000  but  not  more  than  $5,000. 
Options  2  and  3  assume  that  the 


referenced  loss  table,  and  (2)  elect  to  use 
a  loss  table  that  incorporates  the 
phased-in  MMP  enhancement.  Option  2 
references  the  proposed  fraud  loss  table 
-and  assiunes  a  Commission  decision  to 
use  a  loss  table  structure  illustrated  by 
the  Option  2  loss  tables.  (Under  this 
assimied  choice,  the  fraud  loss  table, 
rather  than  theft,  is  referenced  because 
the  former  starts  at  $2,000.)  Option  3 
references  the  proposed  theft  loss  table 
and  assumes  a  Commission  decision  to 
use  a  theft  table  that  provides  an  initial 
increase  at  $2,000.  as  in  the  Option  1 
theft  loss  table. 

Imposed  Amendment: 


Commission  will 
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(Option  1 

Section  2B2.3(b)  is  amended  by 
striking: 

"(3)  If  the  offense  involved  invasion 
of  a  protected  computer  resulting  in  a 
loss  exceeding  $2000,  increase  the 
offense  level  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  loss.", 

and  inserting: 

"(3)  If  (A)  the  offense  involved 
invasion  of  a  protected  computer,  and 
(B)  the  loss  resulting  from  the  invasion 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".) 

[Option  lA 

Section  2B2.3(b)  is  amended  by 
striking: 

"(3)  If  the  offisnse  involved  invasion 
of  a  protected  computer  resulting  in  a 
loss  exceeding  $2000,  increase  the 
offense  level  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  loss.". 

and  inserting: 

"(3)  If  (A)  the  offense  involved 
invasion  of  a  protected  computer,  and 
(B)  the  loss  resulting  from  the  invasion 
(i)  exceeded  $2,000  but  did  not  exceed 
$5,000.  increase  by  1  level;  or  (ii) 
exceeded  $5,000.  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §2X6.1  (Reference  Monetary 
Table).".) 

[Option  2 

Section  2B2.3(b)  is  amended  by 
striking: 

"(3)  If  the  offense  involved  invasion 
of  a  protected  computer  resulting  in  a 
loss  exceeding  $2000.  increase  the 
offense  level  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  loss.", 
and  inserting: 

"(3)  If  (A)  the  offense  involved 
invasion  of  a  protected  computer,  and 


(B)  the  loss  resulting  from  the  invasion 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and 
Deceit).".] 

[Option  3 

Section  2B2.3(b)  is  amended  by 
striking: 

"(3)  If  the  offense  involved  invasion 
of  a  protected  computer  resulting  in  a 
loss  exceeding  $2000,  increase  the 
offense  level  by  the  number  of  levels 
from  the  table  in  §  2F1.1  corresponding 
to  the  loss.", 
and  inserting: 

"(3)  If  (A)  the  offense  involved 
invasion  of  a  protected  computer,  and 
(B)  the  loss  resulting  from  the  invasion 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft).".] 

Issue  for  Comment:  The  Commission 
invites  comment  on  the  appropriate 
starting  point  for  a  loss  table  applicable 
to  offenses  sentenced  under  §  2B2.3 
(Trespass)  that  involve  the  invasion  of  a 
protected  computer  described  in  18 
U.S.C.  1030(e)(2)  (A)  or  (B).  Specifically, 
should  the  Conunission  adopt  a  table  for 
these  offenses  that  starts  at  an  amount 
that  is  lower  or  higher  than  $2,000? 
Since  the  current  fraud  loss  table  at 
§  2F1.1  (Fraud  and  Deceit)  applicable  to 
these  offenses  starts  at  $2,000,  should 
the  Commission  account  for  any 
difference  in  offense  levels  that  might 
occur  between  a  lower  or  higher  starting 
amount  under  a  new  loss  table  and  the 
$2,000  starting  amount  under  the    * 
current  fraud  loss  table? 

(F)  Consolidation  ofPmperty 
Destruction  and  Theft  Guidelines 

Synopsis  of  Proposed  Amendment 

This  amendment  proposes  to 
consolidate  the  property  destruction 
guideline  §2B1.3  with  the  theft       ' 
guideline,  thereby  mitigating  the 
necessity  for  reference  to  the  proposed 
alternative  monetary  table.  (For  a 
proposed  amendment  that  consolidates 
the  property  destruction,  theft,  and 
fraud  guidelines,  see  Amendment  3, 
infra.) 

Proposed  Amendment 

Section  2B1.1  is  amended  in  the  title 
by  adding  at  the  end  ";  Property  Damage 
or  Destruction". 

Section  2Bl. 1(b)(3)  is  amended  by 
striking  "taken,  or"  and  inserting  "taken 
or  destroyed,  (B)";  by  striking  "of  such 
item"  and  inserting  "or  destruction  of 
undelivered  United  States  mail";  and  by 
striking  "(B)"  and  inserUng  "(C)". 
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Section  2Bl.l(c)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(2)  If  the  offense  involved  arson  or 
property  destruction  by  use  of 
explosives,  apply  §2Kl.4  (Arson; 
Property  Destruction  by  Use  of 
Explosives)  if  the  resulting  offense  level 
is  greater  than  that  determined  above.". 

Section  2Bl.l(c)  is  amended  by 
striking  "Reference"  and  inserting 
"References". 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1361, 1363,"  following 
"664,";  by  inserting  "1703."  following 
"1702,";  and  by  inserting  ",  2321" 
following  "2317". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"17.  In  some  cases,  the  monetary 
value  of  the  property  damaged  or 
destroyed  may  not  adequately  reflect  the 
extent  of  the  harm  caused.  For  example, 
the  destruction  of  a  $500  telephone  line 
may  cause  an  interruption  in  service  to 
thousands  of  people  for  several  hours. 
In  such  instances,  an  upward  departure 
may  be  warranted.". 

The  Commentary  to  §  2B1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  inserting  before  the  first 
sentence  the  following: 

"This  guideline  covers  offenses 
involving  theft,  stolen  property,  and 
property  damage  or  destruction.". 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  in  the  third 
paragraph  by  striking  "Consistent  with 
statutory  distinctions,  an"  and  inserting 
"An";  by  inserting  "or  destruction" 
following  "for  the  theft";  and  by 
inserting  'or  destruction"  following 
"Theft". 
Strike  §2Bl.3  in  its  entirety. 

(G)  Consolidation  of  Bank  Gratuity  and 
Principal  Gratuity  Guidelines 

Synopsis  of  Proposed  Amendment 

This  amendment  proposes  to 
consolidate  the  bank  gratuity  guideline, 
§2Cl.6  with  the  principal  gratuity 
guideline  §  2C1.2,  thereby  mitigating  the 
necessity  for  reference  to  the  proposed 
alternative  monetary  table. 

Proposed  Amendment 

Section  2C1. 2(b)(2)  is  amended  by 
striking: 

"(A)  If  the  value  of  the  gratuity 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(A)  If  the  value  of  the  unlawful 
payment  exceeded  (Option  1: 


$5,0001  [Option  2:  $2,000),  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2X6.1  (Reference 
Monetary  Table).". 

(Option  lA 

Section  2Cl.2(b)(2)  is  amended  by 
striking: 

"(A)  If  the  value  of  the  gratuity 
exceeded  $2,000,  increase  by  the 
corresponding  number  of  levels  from 
the  table  in  §  2F1.1  (Fraud  and  Deceit).", 
and  inserting: 

"(A)  If  the  value  of  the  unlawful 
payment  (i)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
corresponding  number  of  levels  firom 
the  table  in  §  2X6.1  (Reference  Monetary 
Table).".] 

Section  2C1. 2(b)(2)(B)  is  amended  by 
striking  "gratuity"  and  inserting 
"unlawful  payment". 

The  Commentary  to  §  2C1.2  captioned 
"Statutory  Provision"  is  amended  by 
striking  "Provision"  and  inserting 
"Provisions";  by  inserting  "§  " 
following  "U.S.C.  §  ";  and  by  inserting 
".  212-214,  217"  following  "(1)". 

The  Commentary  to  §  2C1.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"5.  An  unlawful  payment  may  be 
anything  of  value;  it  need  not  be  a 
monetary  payment.". 
'  The  Commentary  to  §  2C1.2  captioned 
"Background"  is  amended  by  striking 
the  second  and  third  sentences  as 
follows: 

"A  corrupt  purpose  is  not  an  element 
of  this  offense.  An  adjustment  is 
provided  where  the  value  of  the  gratuity 
exceeded  $2,000,  or  where  the  public 
official  was  an  elected  official  or  held  a 
high-level  decision-making  or  sensitive 
position.", 

and  inserting: 

"It  also  applies  to  the  offer  to,  or 
acceptance  by,  a  bank  examiner  of  any 
unlawful  payment;  the  offer  or  receipt  of 
anything  of  value  for  procuring  a  loan 
or  discount  of  commercial  paper  fi-om  a 
Federal  Reserve  Bank;  and  the 
acceptance  of  a  fee  or  other 
consideration  by  a  federal  employee  for 
adjusting  or  cancelling  a  farm  debt.". 

Strike  §  2C1.6  in  its  entirety. 

Issues  for  Comment:  (A)  The 
Commission  invites  comment  on 
whether  any  of  the  above  guidelines 
proposed  to  be  referenced  to  the 
Reference  Monetary  Table  (§  2X6.1) 
instead  should  be  referenced  to  the  loss 
table  in  §  2F1.1,  as  such  table  is 
proposed  to  be  amended  under  Option 
1  or  Option  2  (see  Amendment  1, 
supra.).  Such  an  approach  might  be 


justified  by  an  assessment  that  the 
higher  penalties  of  this  approach  are 
warranted  for  a  particular  guideline/ 
type  of  offens^nd/or  by  a 
determination  inat  there  is  no 
substantial  overlap  in  the  incorporation 
of  more-than-minimal  planning  into  the 
structure  of  the  guideline  and  the 
revised  loss  table. 

(B)  The  Commission  invites  comment 
on  whether,  for  any  of  the  above 
guidelines,  the  increase  in  offense  level 
resulting  ftx)m  reference  to  a  particular 
monetary  table  should  be  capped  at  a 
certain  number  of  levels.  For  example, 
in  §  2Q2.1  (Offenses  Involving  Fish, 
Wildlife,  and  Plants),  should  the 
maximum  increase  in  offense  level 
resulting  from  use  of  the  table  in  §  2X6.1 
(Reference  Monetary  Table)  to  measure 
the  market  value  of  the  fish,  wildlife,  or 
plants  be  limited  to  (18]  levels?  Capping 
the  increase  in  offense  level  for  any 
particular  guideline  might  be  justified  in 
order  to  maintain  proportionality  in 
sentencing  among  various  offenses  and/ 
or  be  required  in  order  to  maintain 
consistency  with  prevailing  statutory 
maximum  sentences  for  offenses 
covered  by  the  guideline. 

(C)  The  Commission  invites  comment 
on  whether,  for  any  of  the  above 
guidelines  that'are  currently  referenced 
to  the  fraud  loss  table  in  §  2F1.1,  the 
Commission  should  continue  to  refer 
the  guideline  to  the  current  fraud  table 
if  the  Commission  adopts  one  of  the 
proposed  loss  tables  for  fraud  offenses 
under  §  2F1.1.  Similar  to  the  issue  of 
capping  increases  in  offense  levels  for 
certain  guidelines  (see  issue  for 
comment  (B),  supra.),  such  an  approach 
might  be  justified  in  order  to  maintain 
proportionality  in  sentencing  among 
various  offenses  and/or  be  required  in 
order  to  maintain  consistency  with 
prevailing  statutory  maximum  sentences 
for  offenses  covered  by  the  guideline. 

Sections  2B1.1  (Theft),  2B1.3  (Property 
Destruction),  and2Fl.l  (Fraud) 

3.  Synopsis  of  Proposed  Amendment 

This  amendment  consolidates  the 
three  guidelines  covering  theft  (§  2B1.1), 
property  destruction  (§  2B1.3),  and 
fraud  (§2Fl.l).  Consolidation  of  these 
guidelines  is  proposed  in  response  to 
concerns  raised  at  an  October  15, 1997 
Commission  hearing  on  difficulties 
posed  by  having  different  commentary 
in  the  theft  and  fraud  guidelines 
applicable  to  the  calculation  and 
definition  of  loss  and  related  issues. 
Commentators  have  also  noted  that  theft 
and  fraud  offenses  are  conceptually 
similar  and  that  prosecutors'  charging 
selection,  rather  than  offense  conduct, 
may  determine  which  of  the  theft  or 


comment 
set  forth  b 
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fraud  guideline  mil  apply  in  any  given 
case.  For  these  i  i  nd  other  reasons  the 
G}mmission  is  considering  and  invites 
comment  on  the  consolidation  proposal 
set  forth  below.  There  are  several 
important  points  to  note  with  respect  to 
the  proposal: 

(A)  A  base  offense  level  of  level  6  has 
been  bracketed  |o  indicate  that  the 
Commission  invites  comment  on 
alternative  proposals.  The  current  base 
ofiianse  level  for  theft  and  property 
destruction  offenses  is  level  4,  while  for 
fraud  it  is  level  JB.  The  proposal 
provides,  in  subaection  (b)(2),  for  a  two- 
level  decrease  for  theft  and  property 
destruction  ofie^ises  in  whidi  the  loss  is 
less  than  $2,0001.1 

(B)  The  floor  6f  level  6  for  the  theft 
of  undelivered  Uhited  States  mail  in 
subsection  (b)(6)  will  need  to  be  deleted 
if  the  Commission  decides  on  a  base 
offense  level  of  level  6  but  does  not 
include  a  decrease  for  small-scale  theft 
and  poperty  de^ruction  offenses. 

(C)  The  document  presents  two 
options  for  the  current  enhancement  on 
the  violation  of  a  judicial  order,  a  factor 
that  relates  to  a  circuit  conflict  under 
consideration  by|the  Commission. 
Option  1  retains;  the  enhancement  in 
subsection  (b)(7J(P).  Option  2  deletes 
the  enhancement  and  substitutes  an 
encoun^ed  upward  departure  provision 
in  Application  Npte  11  (in  Ueu  of  an 
enhancement).  The  encouraged  upward 
departure  is  provided  as  an  option 
because  of  the  infrequency  with  which 
the  current  enhancement  applies.  In 
fiscal  year  1996,|0ie  charitable 
organization  enhancement  and  the 
violation  of  a  juaidal  order 
enhancement,  combined,  applied  in 
only  153  cases  (3%  of  all  fraud  cases  in 
that  fiscal  year).  | 

(D)  Place  bold^  have  been  noted  for 
the  loss  table,  th^jloss  definition,  and  a 
sophisticated  cotit»alment 
enhancement,  all  of  which  are 
dependent  on  other  policy  choices. 

(E)  The  current  application  note  in 
§  2B1.1  deaUng  with  theft  and 
embezzlement  fr^  imions  and 
employee benefitpr  pension  plans  has 
been  moved  to  §  p|Bl.3  (Abuse  of 
Position  of  Trust  ^r  Use  of  Special  Skill) 
where  it  appearsitb  more  appropriately 
fit. 

(F)  An  additi(H  M  cross  reference  to 
the  bribery  and  gratuity  guidelines  has 
been  added  to  address  situations  in 
which  a  fiaud  statute  may  be  used 
(perhaps  for  jurisdictional  reasons)  to 
prosecute  conduct  the  essence  of  which 
involves  bribery.;^  issue  for  comment 
also  has  been  included  to  serve  as  a 
placeholder,  and  ibvite  comment  on,  the 
concept  of  a  more  generally  applicable 
cross  reference  thi  it  would  apply 


whenever  a  broadly  applicable  fraud 
statute  (e.g.,  18  U.S.C.  §1001)  is  used  to 
reach  conduct  that  is  more  specifically 
addressed  in  another  Chapter  Two 
guideline. 

(G)  The  enhancement  in  subsection 
(b)(9)  involving  conscious  or  reckless 
risk  of  serious  bodily  injury  contains 
two  proposed  substantive  changes.  First, 
it  proposes  to  insert  the  bracketed 
language  "of  death"  prior  to  the  term 
"serious  bodily  injury"  because,  as  a 
practical  matter,  a  ride  of  serious  bodily 
injury  is  likely  to  also  entail  a  risk  of 
death.  Second,  an  increase  in  the 
"floor"  offense  level  is  proposed. 

(H)  The  enhancement  in  subsection 
(b)(lO),  relating  to  "chop  shops," 
contains  two  options.  Option  1  would 
add  a  two-level  enhancement  for  this 
conduct,  in  addition  to  the  existing 
"floor"  offense  level  of  level  14.  Option 
2  would  retain  the  ciurent  policy  (i.e., 
minimum  off^ense  level  of  14). 

It  should  also  be  noted  that  the  order 
in  which  the  enhancements  under  the 
consolidation  are  placed  may  affect  the 
ultimate  offense  level  in  any  given  case, 
because  of  the  multiple  offense  level 
"floors"  that  are  involved  (e.g.,  the 
enhancements  in  subsectioiis  (b)(3) 
through  (5)  may  not  have  an  additive 
effect  in  cases  affected  by  one  of  the 
enhancements  in  (b)(7)  through  (12), 
that  imposes  a  minimum  or  "floor" 
offense  level). 

In  addition  to  combining  the  theft  and 
fraud  guidelines  and  the  above- 
mentioned  substantive  changes,  this 
amendment  also  reorganizes  and 
updates  the  applicable  commentary. 
Definitions  of  terms,  other  than  the 
definition  of  loss,  are  collected  under 
application  note  1  and  are  presented  in 
alphabetical  order.  Otherwise, 
application  notes  generally  appear  in 
the  same  sequential  order  as  the 
relevant  enhancements  appear  in  the 
guideline. 

Finally,  this  amendment  makes  a 
number  of  stylistic  and  grammatical 
changes  in  the  language  of  the  ciurent 
affected  guidelines  to  enhance  clarity 
and  consistency  (e.g.,  in  subsection 
(b)(3),  the  language  is  changed  from  "if 
the  theft  was  frona  the  person  of 
another"  to  "if  the  ofbmae  involved 
theft  from  the  person  of  another".  These 
changes  are  intended  to  be  nmi- 
substantive,  but  it  is  always  (rassible 
that  the  change  will  produce  an 
unintended  substantive  effect. 

Proposed  Amendment 

Chapter  Two,  Part  B  is  amended  in 
the  title  by  inserting  "Economic"  before 
"Offenses";  and  by  striking  "Property" 
and  inserting  "Theft,  Property 
Destruction,  or  Fraud". 


Chapter  Two,  Part  B,  Subpart  1  is 
amended  in  the  title  by  striking  "AND"; 
and  by  inserting  at  the  end  ",  AND 
FRAUD". 

The  Commentary  to  Chapter  Two, 
Part  B  captioned  "Introductory 
Commentary"  is  amended  by  striking 
"the  most";  and  by  inserting  "fraud,  ' 
forgery,  counterfeiting  (other  than 
offenses  involving  altered  or  counterfeit 
bearer  obligations  of  the  United  States)," 
following  "embezzlement,". 

Chapter  Two  is  amended  by  striking 
sections  2B1.1,  2B1.3  and  2F1.1  and 
inserting: 

"S  2B1.1.  Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Receiving, 
Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Offenses 
Involving  Altered  or  Counterfeit 
Instnunents  Other  than  Coimterfeit 
Bearer  Obligations  of  the  United  States 

(a)  Base  Offense  Level:  (6) 

(b)  Specific  Offense  Characteristics 
(1)  LOSS  TABLE— TO  BE  INSERTED) 
1(2)  If  (A)  the  offense  involved  theft, 

embezzlement,  transactions  in  stolen 
property,  or  property  damage  or 
destruction;  and  (B)  the  total  amount  of 
the  [loss]  involved  in  the  offense  was 
less  than  ($2,000],  decrease  by  2  levels.] 

(3)  If  the  offense  involved  theft  from 
the  person  of  another,  increase  by  2 
levels. 

(4)  If  the  offense  involved  receiving 
stolen  property,  and  the  defendant  was 
a  person  in  the  business  of  receiving 
and  selling  stolen  property,  increase  by 
2  levels. 

(5)  If  the  offense  involved 
misappropriation  of  a  trade  secret  and 
the  defendant  knew  or  intended  that  the 
offense  would  benefit  a  foreign 
government,  foreign  instrumentality,  or 
foreign  agent,  increase  by  2  levels. 

((6)  If  (A)(i)  undelivered  United  States 
mail  was  taken  or  destroyed,  or  the 
taking  or  destruction  of  such  item  was 
an  object  of  the  offense;  or  (ii)  the 
property  stolen,  destroyed,  received, 
transported,  transferred,  transmitted,  or 
possessed  was  undeUvered  United 
States  mail:  and  (B)  the  offense  level  as 
determined  above  is  less  than  level  6, 
increase  to  level  6.] 

(Cation  1  for  judicial  process 

(7)  ff  the  offense  involved  (A)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious,  or  political 
organization,  or  a  government  agency;  or 
(B)  a  violation  of  any  judicial  or 
administrative  order,  injunction,  decree, 
or  process  not  addressed  elsewhere  in 
the  guidelines,  increase  by  2  levels.  If 
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the  resulting  offense  level  is  less  than 
10,  increase  to  level  10.] 

[Option  2  for  judicial  process 
(7)  If  the  offense  involved  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious,  or  political 
organization,  or  a  government  agency, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  10,  increase  to 
level  10.] 

((8)  PLACE  HOLDER  FOR 
SOPHISTICATED  CONCEALMENT 
ENHANCEMENT  TO  REPLACE  FRAUD 
SOC  ON  USE  OF  FOREIGN  BANK 
ACCOUNTS  OR  TRANSACTIONS] 

(9)  If  the  offense  involved  (A)  the 
conscious  or  reckless  risk  [of  death]  or 
serious  bodily  injury;  or  (B)  possession 
of  a  dangerous  weapon  (including  a 
firearm),  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
[13][14J.  increase  to  level  [13][14]. 

(10)  If  (A)  the  offense  involved  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts,  or  to  receive  stolen 
vehicles  or  vehicle  parts,  [Option  1: 
increase  by  2  levels.  If  the  resulting 
offense  level  as  determined  above  is  less 
than  level  14,  increase  to  level  14.] 
[Option  2:  and  (B)  the  offense  level  as 
determined  above  is  less  than  level  14, 
increase  to  level  14.] 

(11)  If  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution,  increase  by  4 
levels.  If  the  resulting  offense  level  is 
less  than  level  24,  increase  to  level  24. 

(12)  If  (A)  the  defendant  derived  more 
^an  $1,000,000  in  gross  receipts  from 

one  or  more  financial  institutions  as  a 
result  of  the  offense;  and  (B)  the  offense 
level  as  determined  above  is  less  than 
level  24,  increase  to  level  24. 
(c)  Cross  References 

(1)  If  (A)  a  firearm,  destructive  device, 
explosive  material,  or  controlled 
substance  was  taken,  or  the  taking  of 
such  item  was  an  object  of  the  offense; 
or  (B)  the  stolen  property  received, 
transported,  transferred,  transmitted,  or 
possessed  was  a  firearm,  destructive 
device,  explosive  material,  or  controlled 
substance,  apply  §2Dl.l  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking;  ATTempt  or  Conspiracy), 

§  2D2.1  (Unlawful  Possession;  Attempt 
or  Conspiracy),- §2Kl. 3  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Explosive  Materials;  Prohibited 
Transactions  Involving  Explosive 
Materials),  or  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Firearinis  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition),  as  appropriate,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

(2)  If  the  offense  involved  arson  or 
property  destruction  by  use  of 


explosives,  apply  §2Kl.4  (Arson: 
Property  Destruction  by  Use  of 
Explosives),  if  the  resulting  offense  level 
is  greater  than  that  determined  above. 

[(3)  If  the  offense  involved  (A) 
commercial  bribery,  or  (B)  bribery, 
gratuity,  or  a  related  offense  involving  a 
public  official,  apply  §  2B4.1  (Bribery  in 
Procurement  of  Bank  Loan  and  Other 
Commercial  Bribery)  or  a  guideline  from 
Chapter  Two.  part  C  (Offenses  Involving 
Public  Officials),  as  appropriate,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above.] 

(d)  Special  Instruction 

(1)  If  the  defendant  is  convicted  under 
18  U.S.C.  §  1030(a)(4)  or  (5).  the 
minimiun  guideline  sentence, 
notwithstanding  any  other  adjustment, 
shall  be  six  months'  imprisonment. 

Commentary 

Statutory  Provisions:  7  U.S.C.  §§  6,  6b. 
6c,  6h,  6o,  13.  23;  15  U.S.C.  §§50,  77e, 
77q,  77x,  78],  78ff,  80b-6, 1644,  1983- 
1988, 1990c;  18  U.S.C.  §§225,  285-289, 
471-473,  500,  510,  511.  553(a)(1).  (2). 
641.  656.  657,  659,  662,  664,  1001-1008, 
1010-1014,  1016-1022,  1025-1028, 
1029, 1030(a)(5),  1031,  1341-1344, 
1361, 1363, 1702,  1703,  1708,  1831, 
1832,  2113(b),  2312-2317,  2321;  29 
U.S.C.  §§439,  461,  501(c).  1131.  For 
additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 

Application  Notes 

1.  For  purposes  of  this  guideline — 
'Financial  institution'  means  (A)  any 
institution  described  in  18  U.S.C.  §§  20, 
656.  657,  1005-1007.  and  1014;  (B)  any 
state  or  foreign  bank,  trust  company, 
credit  union,  insurance  company, 
investment  company,  mutual  fund, 
savings  (building  and  loan)  association, 
union  or  employee  pension  fund;  (C) 
any  health,  medical  or  hospital 
insurance  association;  (D)  brokers  and 
dealers  registered,  or  required  to  be 
registered,  with  the  Securities  and 
Exchange  Commission;  (E)  futures 
commodity  merchants  and  commodity 
pool  operators  registered,  or  required  to 
be  registered,  wi&  the  Commodity 
Futures  Trading  Commission;  and  (F) 
any  similar  entity,  whether  or  not 
insured  by  the  federal  government. 
'Union  or  employee  pension  fund'  and 
'health,  medical,  or  hospital  insurance 
association,'  primarily  include  large 
pension  funds  that  serve  many 
individuals  (e.g.,  pension  funds  of  large 
national  and  international 
organizations,  unions,  and  corporations 
doing  substantial  interstate  business), 
and  associations  that  undertake  to 
provide  pension,  disability,  or  other 
benefits  (e.g.,  medical  or  hospitalization 
insurance)  to  large  numbers  of  persons. 


'Firearm,'  and  'destructive  device'  are 
defined  in  the  Commentary  to  §  iBl.l 
(Application  Instructions). 

'Foreign  instrumentaUty,'  'foreign 
agent,'  and  'irade  secret'  have  the 
meaning  given  those  terms  in  18  U.S.C. 
1839  (1),  (2),  and  (3),  respectively. 

'Gross  receipts'  means  any  moneys, 
funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owned  by.  or 
under  the  custody  or  control  of,  a 
financial  institution,  that  are  obtained 
directly  or  indirectly  as  a  result  of  the 
offense.  See  18  U.S.C.  982(a)(4).  1344. 

'Theft  from  the  person  of  another* 
means  the  taking,  without  the  use  of 
force,  of  property  that  was  being  held  by 
another  person  or  was  within  arms' 
reach.  Examples  include  pick-pocketing 
or  non-forcible  purse-snatching,  such  as 
the  theft  of  a  piu-se  from  a  shopping  cart. 

['Undelivered  United  States  mail' 
means  mail,  including  mail  that  is  in  the 
addressee's  mailbox,  that  has  not  been 
received  by  the  addressee  or  the 
addressee's  agent.] 

[2.  DISCUSSION  OF  LOSS  [including 
downstream  damages  discussion  from 
property  destruction  guideline] — TO  BE 
INSERTED] 

3.  Subsection  (b)(7)(A)  appUes  in  the 
case  of  a  misrepresentation  that  the 
defendant  was  an  employee  or 
authorized  agents  of  a  charitable, 
educational,  religious  or  political 
organization,  or  a  government  agency. 
Examples  of  conduct  to  which  this 
factor  applies  include  (A)  the  mail 
solicitation  by  a  group  of  defendants  of 
contributions  to  a  non-existent  famine 
relief  organization;  (B)  the  diversion  by 
a  defendant  of  donations  given  for  a 
religiously  affiliated  school  as  a  result  of 
telephone  solicitations  to  church 
members  in  which  the  defendant  falsely 
claims  to  be  a  fund-raiser  for  the  school; 
and  (C)  the  posing  by  a  defendant  as  a 
federal  collection  agent  in  order  to 
collect  a  delinquent  student  loan. 

4.  For  purposes  of  subsection  (b)(10). 
a  [Option  1:  two-level  enhancement  and 
a]  minimum  measure  of  loss  [are/is] 
provided  in  the  case  of  an  ongoing, 
sophisticated  operation  (such  as  an  auto 
theft  ring  or  'chop  shop')  to  steal 
vehicles  or  vehicle  parts  or  to  receive 
stolen  vehicles  or  vehicle  parts. 
'Vehicles'  refers  to  all  forms  of  vehicles, 
including  aircraft  and  watercraft. 

5.  For  purposes  of  subsection  (b)(ll). 
an  offense  shall  be  considered  to  have 
substantially  jeopardized  the  safety  and 
soundness  of  a  financial  institution  if.  as 
a  consequence  of  the  offense,  the 
institution  (A)  became  insolvent;  (B) 
substantially  reduced  benefits  to 
pensioners  or  insureds;  (C)  was  unable 
on  demand  to  refund  fully  any  deposit. 
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payment,  or  in] 
depleted  of  its 
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estment:  (D)  was  so 
Bts  as  to  be  forced  to 
merge  with  anb^er  institution  in  order 
to  continue  active  operations;  or  (E)  was 
placed  in  substpontial  jeopardy  of 
experiencing  aiiy  of  the  conditions 
described  in  sujbdivisions  (A)  through 
(D)  of  this  note. 

6.  For  purpos«s  of  subsection  (b)(12), 
the  defendant  shall  be  considered  to 
have  derived  more  than  $1,000,000  in 
gross  receipts  if  khe  gross  receipts  to  the 
defendant  individually,  rather  than  to 
all  participants,  exceeded  $1,000,000. 

7.  Subsection  0))(7)(A)  applies  in  the 
casp  of  a  misrepresentation  that  the 
defendant  was  &n  employee  or 
authorized  agents  of  a  charitable, 
educational,  religious  or  political 
organization,  ot  a  government  agency. 
Examples  of  conduct  to  which  this 
factor  applies  include  (A)  the  mail 
solicitation  by  a  group  of  defendants  of 
contributions  to  a  non-existent  famine 
relief  oreanizatic^n;  (B)  the  diversion  by 
a  defendant  of  agnations  given  for  a 
religiously  afflicted  school  as  a  result  of 
telephone  solicitations  to  church 
members  in  whith.  the  defendant  falsely 
claims  to  be  a  fii^d-raiser  for  the  school; 
and  (C)  the  posik^g  by  a  defendant  as  a 
federal  collectiOik  agent  in  order  to 
collect  a  delinquent  student  loan. 

8.  [Option  1  tor  judicial  process:  The 
enhancements  i  n  subsection  (b)(7)  are 
alternative  ratha^  than  cumulative; 
however,  if  both  jof  the  enumerated 
factors  apply  in  a  particular  case,  an 
upward  departune  may  be  warranted.] 

9.  In  the  case  cif  a  partially  completed 
offense  (e.g.,  anbffense  involving  a 
completed  fraud  Ithat  is  part  of  a  larger, 
attempted  fraudDi  the  offense  level  is  to 
be  determined  in  accordance  with  the 
provisions  of  §  3X11  (Attempt, 
Solicitation,  or  Conspiracy),  whether  the 
conviction  is  fof  the  substantive  offense, 
the  inchoate  offi^iise  (attempt, 
solicitation,  or  conspiracy),  or  both.  See 
Application  Note  4  in  the  Commentary 
to  §2X1.1.  j: 

10.  Sometime^  ioffienses  involving 
firaudulent  staten^ents  are  prosecuted 
under  18  U.S.C  1001,  or  a  similarly 
general  statute,  although  the  offense  is 
also  covered  by  a  more  specific  statute. 
Examples  includa  false  entries  regarding 
currency  transactions,  for  which  §  2S1.3 
would  be  more  apt,  and  false  statements 
to  a  customs  offioar,  for  which  §  2T3.1 
likely  would  be  More  apt.  In  certain 
other  cases,  the  mail  or  wire  &Bud 
statutes,  OT  other  relatively  broad 
statutes,  are  used  primarily  as 
jurisdictional  bases  for  the  prosecution 
of  other  offenses!  For  example,  a  state 
arson  offense  in  which  a  fraudulent 
insurance  claim  was  mailed  might  be 
prosecuted  as  mail  fraud.  (In  certain 


other  cases,  an  offense  involving 
fraudulent  statements  or  documents,  or 
failure  to  maintain  required  records, 
may  be  committed  in  furtherance  of  the 
commission  or  concealment  of  another 
offense,  such  as  embezzlement  or ' 
bribery.) 

Offenses  involving  fraudulent 
identiflcation  documents  and  access 
devices,  in  violation  of  18  U.S.C.  1028 
and  1029,  are  also  covered  by  this 
guideline.  If  the  primary  purpose  of  the 
offense  involved  the  unlawful 
production,  transfer,  possession,  or  use 
of  identification  docimients  for  the 
purpose  of  violating,  or  assisting 
another  to  violate,  the  laws  relating  to 
naturalization,  citizenship,  or  legal 
resident  status,  apply  §  2L2.1  or  §  2L2.2. 
as  appropriate,  rather  than  this 
guideline.  [In  the  case  of  an  offense 
involving  false  identification  docimients 
or  access  devices,  an  upward  departure 
may  be  warranted  if  the  actual  loss  does 
not  adequately  reflect  the  seriousness  of 
the  conduct.) 

If  the  indictment  or  information 
setting  forth  the  coimt  of  conviction  (or 
a  stipulation  as  described  in  §  lBl.2(a)) 
establishes  an  offense  more  aptly 
covered  by  another  gmdeline.  apply  that 
guideline  rather  than  this  guideline. 
Otherwise,  in  such  cases.  Siis  guideline 
is  to  be  applied,  but  a  departure  may  be 
warranted. 

1 1.  If  the  defendant  is  convicted 
under  18  U.S.C.  225  (relating  to  a 
continuing  financial  crimes  enterprise), 
the  offense  level  is  that  applicable  to  the 
underlying  series  of  offenses  comprising 
the  continuing  financial  crimes 
enterprise. 

[Option  2  for  judicial  process 

12.  If  the  offense  involved  a  violation 
of  any  judicial  or  administrative  order, 
injunction,  decree,  or  process  not 
addressed  elsewhere  in  the  guidelines, 
an  upward  departure  may  be  warranted. 
If  it  is  established  that  an  entity  the 
defendant  controlled  was  a  party  to  the 
prior  proceeding,  and  the  defendant  had 
knowledge  of  the  prior  decree  or  order, 
an  upward  departure  pursuant  to  this 
note  may  be  warranted,  even  if  the 
defendant  was  not  a  specifically  named 
party  in  that  prior  case.  For  example,  an 
upward  departiu«  may  be  warranted  in 
the  case  of  a  defendant  whose  business 
was  previously  enjoined  from  selling  a 
dangerous  product,  but  who  nonetheless 
engaged  in  fraudulent  conduct  to  sell 
the  product.  However,  an  upward 
departure  based  on  conduct  addressed 
elsewhere  in  the  guidelines  (e.g.,  a 
violation  of  a  condition  of  release, 
addressed  in  §  2J1.7  (Offense  Committed 
While  on  Release),  or  a  violation  of 
probation,  addressed  in  §  4A1.1 


(Criminal  History  Category))  is  not 
authorized  under  this  note.) 

13.  In  cases  involving  theit  of 
information  from  a  'protected 
computer",  as  defined  in  18  U.S.C. 
§  1030(e)(2)  (A)  or  (B),  an  upward 
departure  may  be  warranted  if  the 
defendant  sought  the  stolen  property  to 
further  a  broader  criminal  purpose. 

Background 

This  guideline  covers  offenses 
involving  theft,  stolen  property, 
property  damage  or  destruction,  fraud, 
forgery,  and  counterfeiting  (other  than 
offenses  involving  altered  or  counterfeit 
bearer  obligations  of  the  United  States). 
It  also  covers  offenses  involving  altering 
or  removing  motor  vehicle  identification 
numbers,  trafficking  in  automobiles  or 
automobile  parts  with  altered  or 
obliterated  identification  numbers, 
odometer  laws  and  regulations, 
obstructing  correspondence,  the 
falsification  of  documents  or  records 
relating  to  a  benefit  plan  covered  by  the 
Employment  Retirement  Income 
Security  Act,  and  the  failure  to 
maintain,  or  falsification  of,  dociunents 
required  by  the  Labor  Management 
Reporting  and  Disclosure  Act. 

Because  federal  fraud  statutes  often 
are  broadly  written,  a  single  pattern  of 
offense  conduct  usually  can  be 
prosecuted  under  several  code  sections, 
as  a  result  of  which  the  offense  of 
conviction  may  be  somewhat  arbitrary. 
Furthermore,  most  fraud  statutes  cover 
a  broad  range  of  conduct  with  extreme 
variation  in  severity.  The  specific 
offense  characteristics  [and  cross 
references)  contained  in  this  guideline 
are  designed  with  these  considerations 
in  mind. 

[Note:  Depending  on  decisions  made  with 
respect  to  'loss',  background  commentary  on 
loss  can  be  added.) 

Consistent  with  statutory  distinctions, 
an  increased  minimum  offense  level  is 
provided  for  the  theft  of  undelivered 
mail.  Theft  of  undelivered  mail 
interferes  with  a  governmental  function, 
and  the  scope  of  the  theft  may  be 
difficult  to  ascertain. 

Theft  from  the  {>erson  of  another,  such 
as  pickpocketing  or  non-forcible  purse- 
snatching,  receives  an  enhanced 
sentence  because  of  the  increased  risk  of 
physical  injury.  This  guideline  does  not 
include  an  enhancement  for  thefts  from 
the  person  by  means  of  force  or  fear; 
such  crimes  are  robberies  and  are 
covered  imder  §  2B3.1  (Robbery). 

A  minimum  offense  level  of  14  is 
provided  for  offenses  involving  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts.  Typically,  the  scopw  of 
such  activity  is  substantial,  but  the 
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value  of  the  property  may  be 
particularly  difficult  to  ascertain  in 
individual  cases  because  the  stolen 
property  is  rapidly  resold  or  otherwise 
disposed  of  in  the  course  of  the  offense. 
Therefore,  the  specific  offense 
characteristic  of  "organized  scheme"  is 
used  as  an  alternative  to  'loss'  in  setting 
a  minimum  offense  level. 

Use  of  false  pretenses  involving 
charitable  causes  and  government 
agencies  enhances  the  sentences  of 
defendants  who  take  advantage  of 
victims'  trust  in  government  or  law 
enforcement  agencies  or  the  generosity 
and  charitable  motives  of  victims. 
Taking  advantage  of  a  victim's  self- 
interest  does  not  mitigate  the 
seriousness  of  fraudulent  conduct; 
rather,  defendants  who  exploit  victims' 
charitable  impulses  or  trust  in 
government  create  particular  social 
harm,  hi  a  similar  vein,  a  defendant  who 
has  been  subject  to  civil  or 
administrative  proceedings  for  the  same 
or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies. 

Subsection  (bK9)(B)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  110512  of  Public 
Law  103-322.  Subsection  (b)(ll) 
implements,  in  a  broader  form,  the 
instruction  to  the  Commission  in 
section  961(m)  of  Public  Law  101-73. 
Subsection  {b)(12)  implements  the 
instruction  to  the  Commission  in 
section  2507  of  Public  Law  101-647. 
Subsection  (d)(2)  implements  the 
instruction  to  the  Commission  in 
section  805(c)  of  Public  Law  104-132.". 
The  Commentary  to  §  IBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(f)  by  striking  the  second 
paragraph  as  follows: 

"  'More  than  minimal  planning'  is 
deemed  present  in  any  case  involving 
repeated  acts  over  a  period  of  time, 
unless  it  is  clear  that  each  instance  was 
purely  opportune.  Consequently,  this 
adjustment  will  apply  especially 
frequently  in  property  offenses."; 
by  striking  the  fifth  and  sixth 
paragraphs  as  follows: 

"hi  a  theft,  going  to  a  secluded  area 
of  a  store  to  conceal  the  stolen  item  in 
one's  pocket  would  not  alone  constitute 
more  than  minimal  planning.  However, 
repeated  instances  of  such  thefts  on 
several  occasions  would  constitute  more 
than  minimal  planning.  Similarly, 
fashioning  a  special  device  to  conceal 
the  property,  or  obtaining  information 
on  delivery  dates  so  that  an  especially 


valuable  item  could  be  obtained,  would 
constitute  more  than  minimal  planning. 

In  an  embezzlement,  a  single  taking 
accomplished  by  a  false  book  entry 
would  constitute  only  minimal 
planning.  On  the  other  hand,  creating 
purchase  orders  to,  and  invoices  from, 
a  dummy  corporation  for  merchandise 
that  was  never  delivered  would 
constitute  more  than  minimal  planning, 
as  would  several  instances  of  taking 
money,  each  accompanied  by  false 
entries.". 

Section  2Kl.4(a)(4)  is  amended  by 
striking  "§  2B1.3  (Property  Damage  or 
Destruction)"  and  inserting: 

"§  281. 1  (Larceny,  Embezzlement, 
and  Other  Forms  of  Theft;  Receiving, 
Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Offenses 
hivolving  Altered  or  Counterfeit 
histruments  Other  than  Counterfeit 
Bearer  Obligations  of  the  United 
States)". 

The  Commentary  to  §  3B  1.3  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"3.  The  following  additional 
illustrations  of  an  abuse  of  a  position  of 
trust  pertain  to  theft  or  embezzlement 
from  employee  pension  or  welfare 
benefit  plans  or  labor  unions: 

(A)  If  the  offense  involved  theft  or 
embezzlement  from  an  employee 
pension  or  welfare  benefit  plan  and  the 
defendant  was  a  fiduciary  of  the  benefit 
plan,  an  adjustment  under  this  section 
for  abuse  of  a  position  of  trust  will 
apply.  'Fiduciary  of  the  benefit  plan'  is 
defined  in  29  U.S.C.  1002(21)(A)  to 
mean  a  person  who  exercises  any 
discretionary  authority  or  control  in 
respect  to  the  management  of  such  plan 
or  exercises  authority  or  control  in 
respect  to  management  or  disposition  of 
its  assets,  or  who  renders  investment 
advice  for  a  fee  or  other  direct  or 
indirect  compensation  with  respect  to 
any  moneys  or  other  property  of  such 
plan,  or  has  any  authority  or 
responsibihty  to  do  so,  or  who  has  any 
discretionary  authority  or  responsibility 
in  the  administration  of  such  plan. 

(B)  If  the  offense  involved  theft  or 
embezzlement  from  a  labor  union  and 
the  defendant  was  a  union  officer  or 
occupied  a  position  of  trust  in  the  union 
(as  set  forth  in  29  U.S.C.  501(a)),  an 
adjustment  under  this  section  for  an 
abuse  of  a  position  of  trust  will  apply.". 

Issues  for  Comment 

(A)  The  Commission  invites  comment 
on  whether  Application  Note  10  in  the 
proposed  amendment  should  be 
alternatively  stated  in  the  guideline  as 


an  explicit  cross  reference  to  apply  the 
most  applicable  guideline,  if  the 
resulting  offense  level  is  greater  than  the 
offense  level  obtained  under  the 
proposed  guideline. 

(B)  The  Commission  invites  comment 
on  whether  any  of  the  specific  offense 
characteristics  in  this  proposed 
consolidated  guideline  should  be 
eliminated  because  of  infi«quency  of 
use  or  other  good  reason.  If  any  such 
factor  should  be  eliminated,  should  it  be 
replaced  with  commentary  encouraging 
departure? 

§§2Bl.l  (Theft)  and  2Fl .  1  (Fmud) 

4.  Synopsis  of  Proposed  Amendment 

The  Sentencing  Commission  has 
identified  the  definition  of  loss  in  fr^ud 
and  theft  offenses  as  an  issue  for 
consideration  during  the  1997-98 
amendment  cycle.  The  genesis  of 
Commission  interest  in  many  of  the 
issues  raised  about  the  definition  of  loss 
is  summarized  in  the  Loss  Issues 
Working  Paper  (10-14-97)  that  is  part  of 
the  Commission  meeting  materials 
generated  in  connection  with  the 
October  15, 1997  public  hearing  on 
clarifying  the  definition  of  loss.  This 
paper  and  the  transcript  of  the  public 
hearing  on  the  definition  of  loss  are 
available  on  the  Commission's  website 
(http://www.ussc.gov/)  or  from  the 
Commission.  Following  are  two 
proposed  options  for  revising  the 
definition  of  loss  for  fraud  and  theft 
offenses.  Both  options  envision  one 
definition  of  loss  for  both  fraud  and 
theft  offenses. 

Option  1  provides  a  dramatically 
simplified  and  shortened  definition  of 
loss  that  has  the  same  core  principles  as 
those  found  in  Option  2,  but  without  the 
additional  rules  and  guidance  found  in 
Option  2.  The  formulation  in  Option  1 
arguably  provides  maximum  discretion 
to  sentencing  judges  and  minimal 
guidance  as  to  what  should  be  included 
in,  or  excluded  from,  actual  loss.  Option 
2  attempts  to  provide  more  guidance  to 
courts  on  how  to  resolve  issues  that 
have  arisen  in  the  case  law  and 
elsewhere  about  the  current  definition 
of  loss. 

Both  options  propose  adoption  of  a 
general  definition  that  loss  is  the  greater 
of  the  actual  or  intended  loss,  and  that 
actual  loss  is  defined  to  include 
"reasonably  foreseeable  harm  resulting 
from  the  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct)."  Adoption  of  this 
provision  would  provide  an  explicit 
causation  standard  for  the 
determination  of  actual  loss.  Option  2 
raises  the  possibility  of  limiting  the 


UMI 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday.  January  6.  1998  /  Notices 


615 


issue  as  to  whei 
be  limited  to  t\ 
realistically  coil 

The  balance 


relevant  harm  (jboth  actual  and 
intended)  to  "economic"  harm. 

Both  options^rovide  that  intended 
loss  is  the  "harf^  intended  to  be  caused 
by  the  defenda^^  and  other  persons  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3  (Relevant 
Conduct)",  wit^ij  Option  2  raising  the 

]ier  intended  loss  should 

I  consequences  "that 
i(d  have  occurred." 

I  the  language  proposed 
in  Option  1  also  appears  in  Option  2 
but.  again,  withk^ut  additional  rules  or 
guidance.  Languiage  is  proposed  to  be 
added  to  the  badcground  commentary 
that  provides  an  operating  principle  for 
the  use  of  the  amount  of  loss,  namely, 
that  it  "serves  ajs  a  measiue  of  the 
seriousness  of  the  offense  and  the 
defendant's  relative  culpability." 
Additional  langluage  is  proposed  for  the 
commentary  in  ooth  options  that 
emphasizes  the  fiact-based  nature  of  the 
determination  dfloss  and  the 
importance  of  giving  appropriate 
deference  to  the  sentencing  court's 
determinations,  and  that  invites 
departure  where  loss  "substantially 
understates  or  ci>  erstates  the  seriousness 
of  the  offiense  oi  the  culpability  of  the 


defendant." 

In  addition  to|  i  he  provisions 
summarized  above,  Option  2  provides 
added  specificity  in  a  number  of  areas: 
(A)  Departures;  [$)  estimation  of  loss; 
(C)  time  of  measuring  loss  and  credits 
against  loss;  (D)^  interest;  (E)  special 
rules. 

(A)  Departures 

In  addition  to  t  he  general  language 
inviting  departuic  where  loss 
"substantially  understates  or  overstates 
the  seriousness  pf  the  ofl^ense  or  the 
culpability  of  thjal  defendant",  Option  2 
lists  a  number  of  [grounds  for  invited 
departures,  most  iof  which  can  be  found 
in  the  current  cqttimentary.  Option  2 
also  provides  an|  option  for  including 
selected  non-ecotomic  factors  as 
specific  offense  characteristics  instead 
of  only  as  possible  departure  grounds. 

(B)  Estimation  o^JLoss 

1| 
Option  2  provides  a  nonexclusive 
listing  of  factors  Cmost  of  which  are  in 
the  current  commentary)  that  a  court 
may  use  in  estin^ating  loss.  Two  options 
are  provided  forll^ow  gain  might  be 
fashioned  as  suc)l  a  factor:  either 
provide  for  the  u^e  of  gain  as  any  other 
factor,  or  provide  |  that  it  may  be  used  if 
gain  exceeds  los^jor  the  loss  is  difficult 
or  impossible  to  ^Iculate. 


(C)  Time  of  Measuring  Loss  and  Credits 
Against  Loss 

This  provision  raises  the  issue  of 
whether  there  needs  to  be  an  applicable 
or  limiting  time  fi-ame  on  what  is  to  be 
included  in  loss  (such  as,  "at  the  time 
the  offense  is  detected").  This  provision 
provides,  in  effect,  that  loss  is  a  "net" 
concept,  for  both  ft-aud  and  theft 
offenses,  in  contrast  to  the  current  rule 
that  expressly  uses  such  a  concept  only 
for  certain  fraud-type  offenses.  The 
determination  of  loss  is  a  "net"  concept 
under  this  proposed  rule  in  the  sense 
that  the  loss  amount  shall  be  reduced  by 
the  value  of  certain  items,  including 
money,  property,  or  other  economic 
benefit  pledged,  returned,  or  otherwise 
transferred  to  the  victim  before 
detection  of  the  offense,  valued  as  of  the 
time  of  pledging  or  transfer  (unless  the 
defendant  causes  the  reduction  in  the 
value  of  the  collateral  after  pledging  or 
the  increase  in  the  loss,  after  detection). 
Valuation  as  of  the  time  of  detection 
would  eliminate  the  effect  of  most 
fluctuations  in  value  of  collateral  fix)m 
affecting  the  offense  level. 

(D)  Interest 

Option  2  provides  two  options  for 
dealing  with  interest.  One  would 
respond  to  the  circuit  court  decisions 
that  allow  use  of,  for  example, 
bargained-for  interest,  and  explicitly 
exclude  interest  from  the  determination 
of  loss,  except  as  a  possible  departure 
ground.  The  other  would  continue  the 
exclusion  of  opportunity-cost  interest 
but  provide  for  inclusion  of  interest  if  it 
"was  bargained  for  by  a  victim  as  part 
of  a  transaction  which  is  the  subject  of 
the  criminal  case"  or  if  the  victim 
"transferred  the  funds  lost  as  a  result  of 
the  offense  from  an  investment  account 
on  which  interest  or  dividends  were 
regularly  earned." 

(E)  Special  Rules 

This  provision  provides  rules  for 
special  cases,  including  retaining  the 
current  rules  for  stolen  credit  cards, 
diversion  of  government  program 
benefits  (proposed  for  modification  or 
elimination),  and  Davis-Bacon  Act 
cases.  This  provision  proposes  adding 
rules  on  sting  operations  (to  respond  to 
case  law  that  excludes  from  intended 
loss  amounts  that  were  unlikely  or 
impossible  because  informants  or 
government  agents  were  the  only 
"victims")  and  Ponzi  schemes  (to 
choose  from  divergent  precedent  a  rule 
that  provides  that  loss  in  such  cases 
shall  be  based  on  "the  net  loss  to  losing 
victims,  i.e.,  the  sum  of  the  net  losses  to 
each  victim  who  lost  all  or  part  of  this 


principal  investment  as  a  result  of  the 
fraudulent  scheme"). 

Proposed  Amendment 

[Option  One 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  first  through  fourth 
paragraphs  of  Note  2  and  inserting  the 
following: 

"2.  'Loss'  is  the  greater  of  the  actual 
loss  or  the  intended  loss.  'Actual  loss' 
means  the  reasonably  foreseeable  harm 
resulting  from  the  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct).  'Intended  loss' 
means  the  harm  intended  to  be  caused 
by  the  defendant  and  other  persons  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3.  Loss  need 
not  be  determined  precisely  but  may  be 
based  on  a  reasonable  estimate. 

Because  of  the  fact-based  nature  of  the 
determinations,  the  sentencing  judge  is 
in  a  unique  position  to  assess  the 
evidence  and  estimate  the  loss  based 
upon  that  evidence.  Accordingly,  the 
district  court's  determinations  in  this 
regard  are  entitled  to  appropriate 
deference.  See  18  U.S.C.  3742(e)  and  (f). 

There  may  be  cases  in  which  the  loss 
substantially  understates  or  overstates 
the  seriousness  of  the  offense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  departure  may  be  warranted.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  3.  4.  5.  and  15;  and  by 
redesignating  Notes  6.  7.  8,  9, 10. 11. 12, 
13, 14,  and  16  as  Notes  3,  4.  5.  6.  7,  8, 
9, 10, 11,  and  12,  respectively. 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  first  paragraph  the  following 
additional  paragraph: 

"Along  with  other  relevant  factors 
under  the  guidelines,  loss  serves  as  a 
measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
culpability.". 

The  Commentary  to  §  2F1.1  captioned 
"Apphcation  Notes"  is  amended  by 
striking  Note  7  and  inserting  the 
following: 

"7.  'Loss'  is  the  greater  of  the  actual 
loss  or  the  intended  loss.  'Actual  loss' 
means  the  reasonably  foreseeable  harm 
resulting  from  the  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct).  'Intended  loss' 
means  the  harm  intended  to  be  caused 
by  the  defendant  and  other  persons  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3.  Loss  need 
not  be  determined  precisely  but  may  be 
based  on  a  reasonable  estimate. 

Because  of  the  fact-based  nature  of  the 
determinations,  the  sentencing  judge  is 
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in  a  unique  position  to  assess  the 
evidence  and  estimate  the  loss  based 
upon  that  evidence.  Accordingly,  the 
district  court's  determinations  in  this 
regard  are  entitled  to  appropriate 
deference.  See  18  U.S.C.  3742(e)  and  (f). 

There  may  be  cases  in  which  the  loss 
substantially  understates  or  overstates 
the  seriousness  of  the  offense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  departure  may  be  warranted.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  8  and  10;  and  by 
redesignating  Notes  9, 11, 12, 13, 14, 15, 
16, 17,  and  18  as  Notes  8,  9, 10, 11, 12, 
13, 14,  15,  and  16,  respectively. 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  first  paragraph  the  following 
additional  paragraph: 

"Along  with  other  relevant  factors 
under  the  guidelines,  loss  serves  as  a 
measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
culpability.".] 

(Option  Two 

[Non-economic  Factors,  Option  A: 
Section  2Bl.l(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

["(8)  If  tlie  offense  involved  one  of  the 
following  aggravating  factors:  (A)  the 
primary  objective  of  the  offense  was 
non-monetary;  (B)  the  offense  caused  or 
risked  substantial  non-monetary  harm; 
(C)  the  offense  was  committed  for  the 
purpose  of  facilitating  another  felony 
offense,  other  than  an  offense  covered 
by  this  guideline;  (D)  reasonably 
foreseeable  (i)  bodily  injury,  or  (ii) 
psychological  harm  or  emotional  trauma 
that  is  substantial  and  severe;  or  (E)  a 
reasonably  foreseeable  risk  of 
substantial  loss  in  addition  to  the  loss 
that  actually  occurred,  increase  by  [2] 
levels.  If  the  offense  involved  more  than 
one  of  these  aggravating  factors,  increase 
by  [41  levels.".] 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  first  through  the  fourth 
paragraphs  of  Note  2  and  inserting  the 
following: 

"2.  'Loss'  is  the  greater  of  the  actual 
loss  or  the  intended  loss.  'Actual  loss' 
means  the  reasonably  foreseeable 
(economic]  harm  resulting  from  the 
conduct  for  which  the  defendant  is 
accountable  under  §  lBl.3  (Relevant 
Conduct).  'Intended  loss'  means  the 
(economic]  harm  intended  to  be  caused 
by  the  defendant  and  other  persons  for 
whose  conduct  the  defendant  is 
accountable  under  §  IBI.3  (and  that 
realistically  could  have  occurred]. 

(A)  Estimation  of  Loss.  For  the 
purposes  of  subsection  (b)(1),  the  loss 


need  not  be  determined  precisely.  The 
court  need  only  make  a  reasonable 
estimate  of  the  loss,  given  the  available 
information  and  considering,  as 
appropriate  under  the  circumstances, 
measuring  factors  such  as  the  following: 

(1)  the  fair  market  value  of  the 
property,  or  other  thing  of  value,  taken 
or  otherwise  unlawfully  acquired, 
misapplied,  misappropriated,  damaged, 
or  destroyed; 

(2)  the  cost  to  the  victim  of  replacing 
property  taken,  damaged,  or  destroyed; 

(3)  the  cost  of  repairs,  not  to  exceed 
the  replacement  cost  had  the  property 
been  destroyed; 

(4)  the  approximate  number  of  victims- 
and  an  estimate  of  the  average  loss  to 
each  victim; 

(5)  the  scope  and  duration  of  the 
offense,  or  revenues  generated  by 
similar  operations; 

(Gain.  Option  A 

[(6)  the  gain  to  criminally  responsible 
participants  from  committing  the 
offense.] 


[Gain,  Option  B 

[(6)  if  the  gain  exceeds  the  loss  or  if 
the  loss  is  difficult  or  impossible  to 
calculate,  the  gain  to  criminally 
responsible  participaiits  from 
committing  the  offense.] 

(B)  [Time  of  Measuring  Loss,]  Credits 
Against  Loss.  [In  general,  loss  is  to  be 
measured  at  the  time  the  offense  is 
detected  (i.e.,  when  either  a  victim  or 
law  enforcement  first  develops  a 
reasonable  suspicion  that  an  offense  has 
occurred,  or  is  occurring).) 

Money,  property,  or  other  economic 
benefit  pledged,  returned,  or  otherwise 
transferred  to  the  victim(s)  (including 
services  performed)  before  detection  of 
the  offense  shall  be  valued  at  the  time 
of  pledging,  retiun,  transfer,  or 
performance,  as  the  case  may  be,  and 
shall  be  credited  in  determining  the 
amount  of  loss. 

Payments,  property  transfers,  pledges 
of  collateral,  or  services  performed  after 
detection  of  the  offense  shall  not  be 
credited.  Amounts  recovered,  or  readily 
recoverable,  through  civil  processes 
after  detection  of  the  offense  also  shall 
not  be  credited. 

However,  if  acts  or  omissions  for 
which  the  defendant  is  accountable 
diminish  the  value  of  pledged  assets 
after  pledging,  or  otherwise  increase  the 
economic  harm  after  detection  of  the 
offense,  the  loss  shall  reflect  that 
increased  net  harm. 

[Interest,  Option  A 

((C)  Interest  Not  Included.  For  the 
purposes  of  subsection  (b)(1),  loss  does 
not  include  interest  of  any  kind; 


however,  in  an  appropriate  case  (e.g.,  if 
interest  was  bargained  for  as  part  of  a 
transaction  that  is  the  subject  of  the 
criminal  case),  an  upward  departure 
may  be  warranted  based  upon  the  loss 
of  interest.] 

(Interest,  Option  B 

[(C)  Interest.  Loss  shall  not  include 
interest  the  victim  could  have  earned 
had  the  offense  not  occurred  (i.e., 
'opportunity-cost  interest').  Interest 
shall  be  included  if:  [(i)]  interest  was 
bargained  for  by  a  victim  as  part  of  a 
transaction  which  is  the  subject  of  the 
criminal  case[,  or  (ii)  the  victim 
transferred  the  funds  lost  as  a  result  of 
the  offense  from  an  investment  account 
on  which  interest  or  dividends  were 
regularly  earned.] 

(D)  Special  Rules.  The  following 
special  rules,  are  to  be  used  in 
determining  loss  in  the  situations 
indicated: 

(1)  Sting  Operations 

In  cases  involving  the  participation  of 
an  informant  or  undercover  government 
agent,  intended  loss  includes  economic 
harms  the  defendant  intended,  even  if 
accomplishment  of  the  defendant's 
goals  would  have  been  imlikely  or 
impossible  because  of  the  participation 
of  an  informant  or  undercover 
government  agent. 

(2)  Ponzi  Schemes 

fo  a  Ponzi-type  scheme,  loss  is  the  net 
loss  to  losing  victims,  i.e.,  the  sum  of 
the  net  losses  to  each  victim  who  lost  all 
or  part  of  his  principal  investment  as  a 
result  of  the  fraudulent  scheme. 

(3)  Stolen  Credit  Cards,  Access 
Devices 

In  cases  involving  stolen  credit  cards 
or  access  devices,  the  loss  includes  any 
unauthorized  charges  made  with  the 
stolen  credit  cards  (or  purloined 
numbers),  but  in  no  event  less  than  $100 
per  card. 

(4)  Diversion  of  Government  Program 
Benefits 

[Option  A 

[In  a  case  involving  diversion  of 
government  program  benefits,  loss  is  the 
value  of  the  benefi^ts  derived  from 
intended  recipients  or  uses.} 

[Option  B 

[In  a  case  involving  diversion  of 
government  program  benefits,  use  the 
gain  to  the  criminally  responsible 
participants  as  the  loss.  In  the  case  of  a 
grant,  the  loss  is  the  amoimt  of  the 
grant.  In  the  case  of  a  loan,  the 
minimum  loss  is  the  savings  in  interest 
over  the  life  of  the  loan  compared  with 
alternative  loan  terms  for  which  the 
defendant  would  have  qualified.] 

(5)  Davis-Bacon  Act  Cases 
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In  a  case  invoking  a  Davis-Bacon  Act 
violation  (a  violation  of  40  U.S.C. 
§  276a.  criminally  prosecuted  under  18 
U.S.C.  §  1001),  the  loss  is  the  difference 
between  the  legally  required  and  actual 
wages  paid.     1 

(Non-Economic  Factors,  Option  A 

[(E)  Departurft  Considerations.  There 
may  be  cases  iavhich  the  loss 
substantially  u4oerstates  or  overstates 
the  seriousness  lof  the  offiense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  departure  may  be  warranted. 
The  following  isia  non-exhaustive  list  of 
types  of  circumstances  which  the  court 
may  consider  in  Idetermining  whether  a 
departure  may  be  warranted: 

fl)  the  offense  endangered  national 
security  or  military  readiness; 

(2)  the  offense  caused  a  loss  of 
confidence  in  a^|  important  institution; 

(3)  the  off'ens^  lenaangered  the 
solvency  or  financial  security  of  one  or 
more  victims;      j 

(4)  the  defencbnfs  gain  from  the 
offiense  substantjiBlly  exceeded  the 
agcreeate  loss  to  the  victim(s); 

15)  out  for  the  exclusion  above,  the 
loss  would  havej  Included  a  substantial 
^  amount  of  inter^^t  that  was  bargained 
for  by  a  victim  ajsj  part  of  a  transaction 
which  is  the  subjpct  of  the  criminal 
case;  i: 

(6)  the  offense  Involved  [ten  or  more 
victimsKa  large  number  of  victims;] 

(7)  the  loss  sig]|ificantly  exceeds  the 
•  greater  of  the  defendant's  actual  and 

intended  personal  gain; 

(8)  the  loss  intended  by  the  defendant 
significantly  exoaeded  the  amount  that 
realistically  could  have  occurred.) 

[Non-Economic^actors,  Option  B 

[(E)  Departure  Considerations.  There 
may  be  cases  in  vfhich  the  loss 
substantially  untlferstates  or  overstates 
the  seriousness  <|f  the  offense  or  the 
culpability  of  the  [defendant.  In  such 
cases,  a  departum  may  be  warranted. 
The  following  is^  non-exhaustive  list  of 
types  of  circums^Wes  which  the  court 
may  consider  in  aetermining  whether  a 
departure  may  be  warranted: 

(1)  a  primary  dbjective  of  the  offense 
was  non-monetaf  r; 

(2)  the  offenselc  aused  or  risked 
substantial  non-inonetary  harm; 

(3)  false  statements  were  made  for  the 
purpose  of  facilitating  some  other  crime; 

(4)  the  offense  lOaused  physical  or 
psychological  hann  or  severe  emotional 
trauma;  [ 

(5)  the  offense  jelndangered  national 
security  or  militaijy  readiness; 

(6)  the  offense  baused  a  loss  of 
confidence  in  an|wnportant  institution; 

(7)  the  offense  fehdangered  the 
solvency  or  financial  security  of  one  or 
more  victims; 


(8)  the  defendant's  gain  from  the 
offense  substantially  exceeded  the 
aggregate  loss  to  the  victim(s); 

(9)  the  offense  created  a  serious  risk 
of  substantially  greater  economic  harm 
than  the  loss  that  actually  occurred; 

(10)  but  for  the  exclusion  above,  the 
loss  would  have  included  a  substantial 
amount  of  interest  that  was  bargained 
for  by  a  victim  as  part  of  a  transaction 
which  is  the  subject  of  the  criminal 
case; 

(11)  the  offense  involved  [ten  or  more 
victimsl[a  large  number  of  victims;] 

(12)  the  loss  significantly  exceeds  the 
greater  of  the  defendant's  actual  and 
intended  personal  gain; 

(13)  the  loss  intended  by  the 
defendant  significantly  exceeded  the 
amount  that  realistically  could  have 
occurred.) 

(F)  Appropriate  Deference.  Because  of 
the  fact-based  nature  of  the 
determinations,  the  sentencing  judge  is 
in  a  unique  position  to  assess  the 
evidence  and  approximate  the  loss 
based  upon  that  evidence.  Accordingly, 
the  district  court's  determinations  in 
this  regard  are  entitled  to  appropriate 
deference.  See  18  U.S.C.  3742  (e)  and 
(f).". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  3,  4,  5,  and  15;  and  by 
redesignating  Notes  6,  7.  8,  9, 10, 11, 12, 
13,  14.  and  16  as  Notes  3,  4,  5.  6,  7,  8. 
9. 10. 11.  and  12.  respectively. 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by, 
adding  at  the  end  the  following  new 
notes: 

[Non-Economic  Factors.  Option  A 

["17.  If  the  defendant  received  an 
enhancement  under  subsection  (b)(7) 
but  that  enhancement  does  not 
adequately  reflect  the  extent  or 
seriousness  of  the  conduct  involved,  an 
upward  departure  may  be  warranted.] 

[18.  Under  subsection  (b)(7)(D)(ii), 
psychological  harm  or  emotional  trauma 
shall  be  considered  to  be  substantial  and 
severe  if  it  is  of  prolonged  duration  and, 
as  a  result  of  such  harm,  the  victim 
received  medical  treatment  or  other 
professional  assistance. 

Under  subsection  (b)(7)(E),  a  risk  of 
additional  loss  shall  be  considered 
'substantial'  if  the  court  determines  that 
the  additional  risked  loss  would  have 
increased  the  actual  loss,  as  determined 
under  subsection  (b)(1),  by  at  least  4 
levels,  had  the  risked  loss  actually 
occurred.  If  the  risk  of  loss  was  greater 
than  4  levels,  an  upward  departure  may 
be  warranted.".] 

TheCommentary  to  §  2B1.1  captioned 
"Bacfl^und"  is  amended  by  inserting 


after  the  first  paragraph  the  following 
additional  paragraph: 

"Along  with  other  relevant  factors 
under  the  guidelines,  loss  serves  as  a 
measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
culpabiUty.". 

[Non-economic  Factors,  Option  A 

Section  2Fl.l(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

["(7)  If  the  offense  involved  one  of  the 
following  aggravating  factors:  (A)  the 
primary  objective  of  the  offense  was 
non-monetary;  (B)  the  offense  caused  or 
risked  substantial  non-monetary  harm; 
(C)  the  offense  was  committed  for  the 
purpose  of  facilitating  another  felony 
offense,  other  than  an  offense  covered 
by  this  guideline;  (D)  reasonably 
foreseeable  (i)  bodily  injury,  or  (ii) 
psychological  harm  or  emotional  trauma 
that  is  substantial  and  severe;  or  (E)  a 
reasonably  foreseeable  risk  of 
substantial  loss  in  addition  to  the  loss 
that  actually  occurred,  increase  by  [2] 
levels.  If  the  offense  involved  more  than 
one  of  these  aggravating  factors,  increase 
by  [4]  levels.".]  The  Commentary  to 
§2F1.1  captioned  "Application  Notes" 
is  amended  by  striking  Note  7  and 
inserting  the  following: 

"7.  'Loss'  is  the  greater  of  the  actual 
loss  or  the  intended  loss.  'Actual  loss' 
means  the  reasonably  foreseeable 
[economic]  Larm  resulting  ftt)m  the 
conduct  for  which  the  defendant  is 
accountable  under  §  lBl.3  (Relevant 
Conduct).  'Intended  loss"  means  the 
[economic]  harm  intended  to  be  caused 
by  the  defendant  and  other  persons  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3  (and  that 
realistically  could  have  occurred]. 

(A)  Estimation  of  Loss.  For  the 
purposes  of  subsection  (b)(1).  the  loss 
need  not  be  determined  precisely.  The 
court  need  only  make  a  reasonable 
estimate  of  the  loss,  given  the  available 
information  and  considering,  as 
appropriate  under  the  circumstances, 
measuring  factors  such  as  the  following: 

(1)  the  fair  market  value  of  the 
property,  or  other  thing  of  value,  taken 
or  otherwise  unlawfully  acquired, 
misapplied,  misappropriated,  damaged, 
or  destroyed; 

(2)  the  cost  to  the  victim  of  replacing 
property  taken,  damaged,  or  destroyed; 

(3)  the  cost  of  repairs,  not  to  exceed 
the  replacement  cost  had  the  property 
been  destroyed; 

(4)  the  approximate  number  of  victims 
and  an  estimate  of  the  average  loss  to 
each  victim; 

(5)  the  scope  and  duration  of  the 
offense,  or  revenues  generated  by 
similar  operations; 
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(Gain,  Option  A 

[(6)  the  gain  to  criminally  responsible 
participants  from  committing  the 
offense.) 

(Gain,  Option  B 

((6)  if  the  gain  exceeds  the  loss  or  if 
the  loss  is  difficult  or  impossible  to 
calculate,  the  gain  to  criminally 
responsible  participants  from 
committing  the  offense.) 

(B)  (Time  of  Measuring  Loss,)  Credits 
Against  Loss.  [In  general,  loss  is  to  be 
measured  at  the  time  the  offense  is 
detected  (i.e.,  when  either  a  victim  or 
law  enforcement  first  develops  a 
reasonable  suspicion  that  an  offense  has 
occurred,  or  is  occurring).) 

Money,  property,  or  other  economic 
benefit  pledgeid,  returned,  or  otherwise 
transferred  to  the  victim(s)  (including 
services  performed)  before  detection  of 
the  offense  shall  be  valued  at  the  time 
of  pledging,  return,  transfer,  or 
performance,  as  the  case  may  be,  and 
shall  be  credited  in  determining  the 
amount  of  loss.  « 

Payments,  property  trans£ers,  pledges 
of  collateral,  or  services  performed  after 
detection  of  the  offense  shall  not  be 
credited.  Amounts  recovered,  or  readily 
recoverable,  through  civil  processes 
after  detection  of  the  offense  also  shall 
not  be  credited. 

However,  if  acts  or  omissions  for 
which  the  defendant  is  accountable 
diminish  the  value  of  pledged  assets 
after  pledging,  or  otherwise  increase  the 
economic  harm  after  detection  of  the 
offense,  the  loss  shall  reflect  that 
increased  net  harm. 

[Interest,  Option  A 

[(C)  Interest  Not  Included.  For  the 
purposes  of  subsection  (b)(1),  loss  does 
not  include  interest  of  any  kind; 
however,  in  an  appropriate  case  (e.g.,  if 
interest  was  bargained  for  as  part  of  a 
transaction  that  is  the  subject  of  the 
criminal  case),  an  upward  departure 
may  be  warranted  based  upon  the  loss 
of  interest.] 

[Interest,  Option  B 

((C)  Interest.  Loss  shall  not  include 
interest  the  victim  could  have  earned 
had  the  offense  not  occurred  (i.e., 
'opportunity-cost  interest').  Interest 
shall  be  included  if:  [(i)]  interest  was 
bargained  for  by  a  victim  as  part  of  a 
transaction  which  is  the  subject  of  the 
criminal  case(,  or  (ii)  the  victim 
transferred  the  funds  lost  as  a  result  of 
the  offense  bom  an  investment  account 
on  which  interest  or  dividends  were 
regularly  earned.) 

(D)  Special  Rules.  The  following 
special  rules  are  to  be  used  in 
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determining  loss  in  the  situations 
indicated: 

(1)  Sting  Operations 

In  cases  involving  the  participation  of 
an  informant  or  undercover  government 
agent,  intended  loss  includes  economic 
harms  the  defendant  intended,  even  if 
accomplishment  of  the  defendant's 
goals  would  have  been  unlikely  or 
impossible  because  of  the  participation 
of  an  informant  or  undercover 
government  agent. 

(2)  Ponzi  Schemes 

In  a  Ponzi-type  scheme,  loss  is  the  net 
loss  to  losing  victims,  i.e..  the  sum  of 
the  net  losses  to  each  victim  who  lost  all 
or  part  of  his  principal  investment  as  a 
result  of  the  fraudulent  scheme. 

(3)  Stolen  Credit  Cards.  Access 
Devices 

In  cases  involving  stolen  credit  cards 
or  access  devices,  the  loss  includes  any 
unauthorized  charges  made  with  the 
stolen  credit  cards  (or  purloined 
numbers),  but  in  no  event  less  than  $100 
per  card. 

(4)  Diversion  of  Government  Program 
Benefits 

[Option  A 

(In  a  case  involving  diversion  of 
government  program  benefits,  loss  is  the 
value  of  the  benefits  derived  from 
intended  recipients  or  uses.) 

[Option  B 

[In  a  case  involving  diversion  of 
government  program  benefits,  use  the 
gain  to  the  criminally  responsible 
participants  as  the  loss.  In  the  case  of  a 
grant,  the  loss  is  the  amoimt  of  the 
grant.  In  the  case  of  a  loan,  the 
minimum  loss  is  the  savings  in  interest 
over  the  life  of  the  loan  compared  with 
alternative  loan  terms  for  which  the 
defendant  would  have  qualified.) 

(5)  Davis-Bacon  Act  Cases 

In  a  case  involving  a  Davis-Bacon  Act 
violation  (a  violation  of  40  U.S.C.  276a, 
criminally  prosecuted  under  18  U.S.C. 
1001),  the  loss  is  the  difference  between 
the  legally  required  and  actual  wages 
paid. 

[Non-Economic  Factors.  Option  A 

[(E)  Departure  Considerations.  There 
may  be  cases  in  which  the  loss 
substantially  understates  or  overstates 
the  seriousness  of  the  offense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  departure  may  be  warranted. 
The  following  is  a  non-exhaustive  list  of 
types  of  circumstances  which  the  court 
may  consider  in  determining  whether  a 
departure  may  be  warranted: 

(1)  the  offense  endangered  national 
security  or  military  readiness; 

(2)  the  offense  caused  a  loss  of 
confidence  in  an  important  institution; 


(3)  the  offense  endangered  the 
solvency  or  financial  security  of  one  or 
more  victims; 

(4)  the  defendant's  gain  from  the 
offense  substantially  exceeded  the 
aggregate  loss  to  the  victim(s); 

(5)  but  for  the  exclusion  above,  the 
loss  would  have  included  a  substantial 
amount  of  interest  that  was  bargained 
for  by  a  victim  as  part  of  a  transaction 
whidi  is  the  subject  of  the  criminal 
case; 

(6)  the  offense  involved  [ten  or  more 
victims)  [a  large  number  of  victims;) 

(7)  the  loss  significantly  exceeds  the 
greater  of  the  defendant's  actual  and 
intended  personal  gain; 

(8)  the  loss  intended  by  the  defendant 
significantly  exceeded  the  amount  that 
realistically  could  have  occurred.) 

(Non-Economic  Factors,  Option  B 

[(E)  Departure  Considerations.  There 
may  be  cases  in  which  the  loss 
substantially  understates  or  overstates 
the  seriousness  of  the  offense  or  the 
culpability  of  the  defendant.  In  such 
cases,  a  departure  may  be  warranted. 
The  following  is  a  non-exhaustive  list  of 
types  of  circumstances  which  the  court 
may  consider  in  determining  whether  a 
departuire  may  be  warranted: 

(1)  A  primary  objective  of  the  offense 
was  non-monetary; 

(2)  The  offense  caused  or  risked 
substantial  non-monetary  harm; 

(3)  False  statements  were  made  for  the 
purpose  of  facilitating  some  other  crime; 

(4)  The  offense  caused  physical  or 
psychological  harm  or  severe  emdtional 
trauma; 

(5)  The  offense  endangered  national 
seciuity  or  military  readiness; 

(6)  The  offense  caused  a  loss  of 
confidence  in  an  important  institution: 

(7)  The  offense  endangered  the 
solvency  or  financial  security  of  one  or 
more  victims; 

(8)  The  defendant's  gain  from  the 
offense  substantially  exceeded  the 
aggregate  loss  to  the  victim(s); 

(9)  The  offense  created  a  serious  risk 
of  substantially  greater  economic  harm 
than  the  loss  that  actually  occurred; 

(10)  But  for  the  exclusion  above,  the 
loss  would  have  included  a  substantial 
amount  of  interest  that  was  bargained 
for  by  a  victim  as  part  of  a  transaction 
which  is  the  subject  of  the  criminal 
case; 

(11)  The  offense  involved  (ten  «  more 
victims)(a  large  number  of  victims); 

(12)  The  loss  significantly  exceeds  the 
greater  of  the  defendant's  actual  and 
intended  personal  gain; 

(13)  The  loss  intended  by  the 
defendant  significantly  exceeded  the 
amount  that  realistically  could  have 
occurred.) 


UMI 


(F)  Appropriite  Deference.  Because  of 
the  fact-based  i  iture  of  the 

,  the  sentencing  judge  is 


determinations 
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in  a  unique  po;  ition  to  assess  the 
evidence  and  a:  proximate  the  loss 
based  upon  that  evidence.  Accordingly, 
the  district  coup's  determinations  in 
this  regard  are  feititled  to  appropriate 
deference.  See  IB  U.S.C.  3742(e)  and 
(f).". 

The  Commer  lary  to  §  2F1.1  captioned 
"Application  N  dtes"  is  amended  by 
striking  Notes  (  and  10;  and  by 
redesignating  >()tes  9, 11, 12, 13, 14, 15, 
16, 17,  and  18  ii  Notes  8,  9, 10, 11, 12, 
13, 14, 15,  and  W,  respectively. 

The  Commeiitjary  to  §  2F1.1  captioned 
"Application  NJotes"  is  amended  by 
adding  at  the  en  1  the  following  new 
notes: 

(Non-Economic  Factors,  Option  A    ' 

("19.  If  the  ditjiendant  received  an 
enhancement  uqder  subsection  (b)(7) 
but  that  enhancement  does  not 
adequately  reflect  the  extent  or 
seriousness  of  t^  conduct  involved,  an 
upward  departui«  may  be  warranted.) 

[20.  Under  subsection  (b)(7)(D)(ii), 
psychological  harm  or  emotional  trauma 
shall  be  considered  to  be  substantial  and 
severe  if  it  is  of  prolonged  duration  and, 
as  a  result  of  suai  harm,  the  victim 
received  medical  treatment  or  other 
professional  as^ibtance. 

Under  subsedtjon  (b)(7)(E),  a  risk  of 
additional  loss  shall  be  considered 
'substantial'  if  the  court  determines  that 
the  additional  risked  loss  would  have 
increased  the  aQtiual  loss,  as  determined 
under  subsection  (b)(1),  by  at  least  4 
levels,  had  the  ijisked  loss  actually 
occurred.  If  the  nsk  of  loss  was  greater 
than  4  levels,  aii  upward  departure  may 
be  warranted.".! 

The  Commentary  to  §  2F1.1  captioned 
"Background"  ip  amended  by  inserting, 
after  the  first  paragraph  the  following 
additional  paragraph: 

"Along  with  Sther  relevant  factors 
under  the  guideunes,  loss  serves  as  a 
measure  of  the  seriousness  of  the 
offense  and  the  ^fendant's  relative 
culpability.". 

Issues  for  Comn  h  mt 


The  following 


ssues  for  comment 


solicit  input  on  possiblechanges  to  the 
definition  of  losi  in  §§2B1.1  and  2F1.1 
to  clarify  the  Co  nmission's  intent, 
resolve  issues  raised  by  case  law,  and 
aid  in  consistency  of  application. 

(A)  Standard  of  Causation 

The  current  definition  of  loss  in 
§§  2B1.1  and  2F1.1  does  not  specify  any 
standard  governing  the  causal 
relationship  between  the  offense 
conduct  and  the  ■  larm  caused.  The 


proposed  definition  does  include  such  a 
standard,  using  the  concept  of 
"reasonable  foreseeability"  as  the 
touchstone.  The  Commission  invites 
comment  on  whether  such  a  standard  is 
needed  and,  if  so,  whether  the  proposed 
"reasonable  foreseeability"  standard  is 
preferable  to  other  alternatives,  such  as 
a  "but-for"  causation  or  "proximate 
cause"  standard. 

The  Commission  also  invites 
comment  on  what,  if  any,  limitations 
should  be  placed  on  loss  amounts  that 
are  included  using  the  new  causation 
standard,  such  as  whether  to  limit  the 
inclusion  of  "consequential  damages." 
The  current  loss  definition  provides  for 
inclusion  of  such  damages  only  in 
contract  procurement,  product 
substitution,  and  certain  computer 
crime  cases.  Would  the  creation  of  a 
causation  standard  obviate  the  need  for 
commentary  governing  consequential 
damages?  If  not,  in  what  cases,  if  any, 
should  consequential  damages  be 
included,  and  how  should  they  be 
defined  and  determined?  For  example, 
should  language  be  added  that  specifies 
whether  loss  includes  or  excludes  the 
costs  of  investigation  and  prosecution? 

(B)  Fair  Market  Value 

The  current  definition  of  loss  in  theft 
and  h-aud  uses  the  concept  of  fair 
market  value  as  an  important  factor  in 
determining  loss.  The  Commission 
invites  comment  on  whether  this 
concept  should  be  clarified  to  specify, 
for  example,  whether  retail,  wholesale, 
or  black  market  value  is  intended, 
depending  on  the  nature  of  the  offense. 
In  addition,  the  Commission  invites 
comment  on  what  value  should  be  used 
when  the  black  market  price  is  different 
from  the  price  on  the  legitimate  market. 
See,  e.g..  United  States  v.  Ellerbee,  73 
F.3d  105.  108-09  (6th  Cir.  1996)  (using 
retail  price  of  stolen  compact  disks 
instead  of  lower  price  for  which  thief 
acquired  and  sold  them);  United  States 
V.  Mount,  966  F.2d  262,  265-67  {7th  Cir. 
1992)  (using  black  market  price  of  stolen 
postseason  baseball  tickets  instead  of 
lower  face  value). 

(C)  Interest 

Although  the  definition  of  loss  in  the 
theft  and  fraud  guidelines  excludes 
interest  "that  could  have  been  earned 
had  the  funds  not  been  stolen,"  some 
courts  have  interpreted  the  definition  of 
loss  to  permit  inclusion  in  loss  of  the 
interest  that  the  defendant  agreed  to  pay 
in  coimection  with  the  offense.  Compare 
United  States  v.  Hoyle.  33  F.3d  415,  419 
(4th  Cir.  1994)  ("(Ijnterest  shall  not  be 
included  to  determine  loss  for 
sentencing  purposes."),  cert,  denied, 
513  U.S.  1133  (1995).  with  United 


States  V.  Gilberg.  75  F.3d  15, 18-19  (1st 
Cir.  1996)  (including  in  loss  interest  on 
fi"audulently  procured  mortgage  loan) 
and  United  States  v.  Henderson.  19  F.3d 
917,  928-29  (5th  Cir.)  ("Interest  should 
be  included  if,  as  here,  the  victim  had 
a  reasonable  expectation  of  receiving 
interest  from  the  transaction."),  cert. 
denied,,513  U.S.  877  (1994).  The 
Comihission  invites  comment  on 
whether  the  definition  of  loss  should  be 
clarified  to  (1)  exclude  all  forms  of 
interest  in  all  cases,  (2)  permit  inclusion 
of  bargained-for  interest  and/or  interest 
that  was  lost  because  the  victim(s) 
removed  money  from  an  investment 
vehicle  or  instrument  to  provide  funds 
to  the  defendant,  or  (3)  allow 
consideration  of  interest  either  in  all 
loss  calculations  or  as  a  departure 
factor.  If  lost  opportunity  cost  interest 
should  be  included,  how  should  such 
interest  be  calculated? 

(D)  Credits  Against  Loss — Benefit 
Received  By  Victims 

The  current  loss  definition  instructs 
the  courts  to  reduce  the  loss  figure  by 
the  value  of  payments  made  and 
collateral  pledged  in  fraudulent  loan 
cases,  and  by  the  value  of  substituted 
products  in  product  substitution  cases. 
Some  courts  have  extended  this  concept 
to  other  types  of  cases.  See.  e.g..  United 
States  V.  Maurello.  76  F.3d  1304,  1311- 
12  (3d  Cir.  1996)  (calculating  loss  by 
subtracting  value  of  satisfactory  legal 
services  from  amount  of  fees  paid  to 
bogus  lawyer);  United  States  v. 
Reddeck,  22  F.3d  1504,  1513  (10th  Cir. 
1994)  (reducing  loss  by  value  of 
education  received  from  bogus 
university).  The  Commission  invites 
comment  on  what  credits  should  be 
applied  in  determining  an  appropriate 
loss  figure  where  the  victim  was  given 
something  of  value  in  connection  with 
the  offense,  and  how  such  a  crediting 
principle  might  be  articulated.  For 
example,  what  payments,  if  any,  made 
by  a  defendant  should  be  credited 
against  loss?  The  Commission  further 
invites  comment  on  whether  the 
crediting  principle  should  be  used  and 
similarly  applied  in  both  thef^  and  fraud 
offenses. 

Furthermore,  the  current  commentary 
also  credits  only  those  payments  on  a 
loan  that  have  been  made  "at  the  time 
the  offense  is  discovered."  The 
Commission  invites  comment  on 
whether  this  is  the  most  appropriate 
"cutoff  point"  for  crediting  such 
payments.  Should  the  commentary 
include  a  definition  of  "at  the  time  the 
offense  is  discovered"  that  would 
specify,  for  example,  discovery  "by 
whom"  (such  as  by  the  victim  or  law 
enforcement)? 
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The  Commission  invites  comment  on 
whether  there  should  be  an  adjustment 
or  an  invited  departure  for  situations  in 
which  a  defendant  demonstrated  the 
intent  to  make  additional  payments  but 
was  apprehended  before  he  could  do  so. 

The  Commission  also  invites 
comment  on  whether  funds  that  a 
defendant  has  "misapplied"  to  an 
account  but  not  withdrawn  should 
count  as  loss.  Compare  United  States  v. 
Johnson.  993  F.2d  1358,  1358-59  (8th 
Cir.  1993)  (no),  with  United  States  v. 
Strozier,  981  F.2d  281,  283-85  (7th  Qr. 
1992)  (yes). 

The  current  loss  definition  calculates 
the  value  of  collateral  based  on  the  net 
proceeds  of  the  sale  of  the  collateral,  or 
if  the  sale  has  not  been  accomplished 
prior  to  sentencing,  based  on  the  market 
value  of  the  collateral  reduced  by  the 
expected  cost  of  the  sale.  The 
Commission  invites  comment  on 
whether  fluctuations  in  the  value  of 
collateral  after  it  is  pledged  should 
affect  the  loss  figure,  as  is  the  case  with 
the  current  rule,  or  whether  the 
Commission  should  change  the  rule  to 
value  collateral  as  of  the  time  of 
pledging,  so  changes  in  the  value  of 
collateral  do  not  affect  the  loss 
determination.  See,  e.g..  United  States  v. 
Barrett,  51  F.3d  86,  90-91  (7th  Cir. 
1995)  (including  in  loss  the  drop  in 
value  of  property  securing  fiaudulently 
obtained  loans). 

The  Commission  also  invites 
comment  on  whether  special  rules  are 
necessary  to  govern  loss  calculation  for 
Ponzi  schemes,  and.  if  so,  what  those 
rules  should  be. 

(Note:  a  Ponzi  scheme  is  defined  as  "a 
fraudulent  investment  scheme  in  which 
money  placed  by  later  investors  pays 
artificially  high  dividends  to  the  original 
investors,  thereby  attracting  even  larger 
investments."  Bryan  A.  Gamer,  A  Dictionary 
of  Modem  Legal  Usage  671  (2d  ed.  1995)). 

See,  e.g.,  United  States  v.  Holiusa,  13 
F.3d  1043, 1048  (7th  Cir.  1994)  (holding 
that  loss  does  not  include  "amoimts  that 
(the  defendant]  both  intended  to  and 
indeed  did  return  to  investors"). 
Compare  United  States  v.  Orton,  73  F.3d 
331,  334  (11th  Cir.  1996)  (holding 
defendant  accountable  only  for  "the  net 
losses  of  all  victims  who  lost  all  or  part 
of  the  money  they  invested")  wiJlj 
United  States  v.  Carrozzella,  105  F.  3d 
796,  805  (2d  Cir.  1997)  (holding  that 
defendant  should  not  be  credited  with 
amounts  repaid  to  victims  of  a  Ponzi 
scheme  "as  part  of  a  meretricious  effort 
to  maintain  (the  victims']  confidences." 

(E)  Diversion  of  Goverrunent  Benefits 

The  Commission  invites  comment  on 
how  loss  should  be  determined  in  fraud 
cases  involving  the  diversion  or  misuse 


of  goverrunent  program  benefits  and 
kickbacks.  For  example,  what  is  the  loss 
in  a  case  in  which  a  doctor  acquires  a 
patient  by  paying  a  kickback  in  return 
for  a  referral,  provides  necessary 
medical  care,  and  is  then  paid  for  his 
services  using  Medicare  funds?  Does  the 
current  or  proposed  commentary 
adequately  cover  such  cases? 

(F)  Gain 

Courts  have  disagreed  about  when  the 
current  loss  definition  allows  an 
offender's  gain  to  be  used  in  lieu  of  loss. 
Compare  United  States  v.  Kopp,  951 
F.2d  521.  530  (3d  Cir.  1991)  (holding 
that  gain  cannot  be  used  if  loss  is 
measurable  even  if  loss  is  zero),  with 
United  States  v.  Haddock,  12  F.3d  950. 
960  (10th  Cir.  1993)  (allowing  gain  to  be 
used  as  alternative  at  all  times).  The 
Commission  invites  comment  on 
whether  and  in  what  circumstances  gain 
should  be  used  in  lieu  of  loss,  whether 
gain  should  play  a  part  in  the  loss 
calculation,  and  whether  there  should 
be  some  adjustment  or  departure  if  gain 
differs  significantly  from  die  loss  figure. 
The  Commission  also  invites  comment 
on  how  gain  might  be  calculated;  e.g.. 
should  there  be  a  "net  gain"  concept,  or 
a  distinction  between  a  defendant's 
personal  gain  and  the  gain  resulting 
from  all  offense  conduct? 

(G)  Intended  loss:  Under  the  current 
loss  definition,  intended  loss  is  used 
when  it  is  greater  than  actual  loss.  The 
proposed  definition  extends  this 
concept  to  theft  cases  as  well.  The 
Commission  invites  comment  on 
whether  the  current  rules  should  be 
changed  to  provide  that  loss  is  to  be 
based  on  actual  loss,  with  intended  loss 
available  only  as  a  possible  ground  for 
departure,  or  whether  some  downward 
adjustment  for  defendants  whose  actual 
loss  is  greater  than  their  intended  loss 
is  warranted. 

Furthermore,  courts  have  disagreed 
over  whether  intended  loss  should  be 
limited  by  concepts  of  "economic 
reality"  or  impossibility.  Compare 
United  States  v.  Moored.  38  F.3d  1419, 
1425  (6th  Cir.  1994)  (focusing  on  loss 
that  defendant  "realistically  intended"), 
with  United  States  v.  Lorenzo,  995  F.2d 
1448, 1460  (9th  Cir.)  ("(TJhe  amount  of 
[intended]  loss  *  *  *  does  not  have  to 
be  realistic"),  cert,  denied.  510  U.S.  881 
(1993).  The  Commission  invites 
comment  on  whether,  if  the  substance  of 
the  current  rule  is  to  be  retained, 
intended  loss  should  be  limited  by 
concepts  of  "economic  reality"  or 
impossibility,  such  as  in  a  government 
sting  operation  where  there  can  be  no 
loss,  or  in  a  false  insurance  claims  case 
in  which  the  defendant  submits  a  claim 


for  an  amount  in  excess  of  the  fair 
market  value  of  the  item. 

(H)  Risk  of  Loss 

Under  the  ciurent  loss  definition,  a 
defendant  might  obtain  a  loan  by 
fraudulent  means  but  be  accountable  for 
zero  loss  because  of  pledged  collateral 
and  payments  made  prior  to  discovery. 
A  defendant  in  an  investment  scam 
might  likewise  be  accountable  for  zero 
loss  because  the  risky  investments  he 
made  were  fortuitously  profitable.  The 
Commission  invites  comment  on 
whether  the  definition  of  loss  should  be 
revised  to  include  the  concept  of  risk  of 
loss,  or,  alternatively,  whether  the 
guideline  should  be  amended  to  provide 
a  higher  minimum  offense  level  (e.g..  a 
floor  offense  level  of  (12  to  16])  or  an 
added  enhancement  (e.g.,  an 
enhancement  of  [2-4]  levels),  so  as  to 
ensure  higher  punislunent  levels  for 
defendants  who  expose  their  victims  to 
the  possibility  of  a  loss,  although  their 
offenses  may  result  in  low  actual  hiss 
figures.  If  any  such  amendments  are 
warranted,  what  role  should  risk  of  loss 
play  in  determining  the  offense  level? 
See  §  2Fl .  1 ,  comment,  (n.  7(b)). 

(I)  Loss  Amounts  That  Over-  or 
Understate  the  Significance  of  the 
Offense 

The  Commission  invites  comment  on 
whether  to  provide  guidance  for 
applying  the  current  provision  allowing 
departure  where  the  loss  amount  over- 
or  understates  the  significance  of  the 
offense.  See  §  2F1.1,  comment,  (n.  10). 
More  specifically,  the  Commission 
invites  comment  on  whether  to  specify 
that  where  the  loss  amount  included 
through  §  lBl.3  (Relevant  Conduct)  is 
far  in  excess  of  the  benefit  personally 
derived  (or  intended)  by  the  defendant, 
the  court  might  depart  down  to  an 
offense  level  corresponding  to  the  loss 
amount  that  more  appropriately 
measures  the  defendant's  culpability. 
Alternatively,  the  Commission  invites 
comment  on  whether  to  provide  a 
specific  offense  characteristic  (e.g., 
calling  for  a  reduction  of  [2-4]  levels)  or 
special  rule  in  the  definition  of  loss  to 
reduce  the  offense  level  in  such  cases. 

(J)  Additional  Special  Rides 

The  Commission  invites  comment  on 
whether  there  is  any  unique  category  of 
cases,  other  than  those  mentioned 
above,  for  which  a  special  rule  for 
determining  loss  is  necessary  or 
desirable.  For  example,  the  current  loss 
definition  in  §  2F1.1  has  a  special  rule 
for  Davis-Bacon  Act  cases.  Should  that 
rule  be  maintained,  and.  similarly,  are 
there  other  types  of  cases  for  which  a 
special  loss  determinaUon  is  warranted? 
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Tax  Related  Issues 
Voposed  Amendment 


The  followinj^  amendments  (described 
in  Parts  (A)  thrjough  (D))  address  issues 
related  and  sut)$idiary  to  the  revisions 
of  the  theft,  fraud,  and  tax  loss  tables 
that  increase  penalties  and  build  in  the 
more-than-min^pial  planning  (MMP) 
enhancement.  ' 

(A)  Deletion  of  IMore-than-Minimal- 
Planning  (MM^j  Enhancement 

Synopsis  ofPrdposed  Amendment 

Deletion  of  th^  MMP  enhancement 
involves  the  folljowing  issues  and 
guideline  modincations: 

i.  Removal  from  §  iBl.l  {Application 
Instructions)  of  certain  commentary 
describing  feati^tes  of  MMP  that  are  no 
longer  applicablis  in  view  of  the 
proposed  amendments  to  the  theft  and 
fraud  loss  tabled; 

The  language!  to  be  deleted  is 
principally  thalj  |vhich  describes  the 
"repeated  acts"  ind  "concealment" 
prongs  of  MMP.  The  definitional 
commentary  for  the  "planning"  prong  of 
MMP  needs  to  b^  retained  because  a 
MMP  enhancenf  ^nt  will  continue  to  be 
a  specific  offence  characteristic  under 
the  Aggravated  (Assault  and  Burglary 
guidelines.  The;4xample  in  the  last 
sentence  of  Apjilication  Note  4,  which 
ciurently  refers  tjo  the  cumulative 
application  of  tke  MMP  adjustment 
from  the  fraud  guideline  and  an 
aggravating  rol^iidjustment.  could  be 
replaced  with  a 'similar  illustration 
from.  e.g..  the  Burglary  guideline,  or  the 
sentence  could  be  deleted  entirely.  The 
amendment  language  shown  below 
deletes  the  sentence. 

ii.  Removal  of  the  MMP  enhancement 
frtjm  the  Theft  and  Property  Destruction 
guidelines,  with  Conforming 
commentary  ch^^iges. 

The  two-levell  V^iAP  enhancement 
exists  in  the  Theft  guideline  (§  2B1.1)  as 
an  alternative  tp  a  four-level 
enhancement  fo|'|being  in  the  business 
of  receiving  and  Selling  stolen  property. 
The  latter  enhancement  is  assumed  to 
incorporate  MMP.  Hence,  when  the  two- 
level  MMP  factor  is  deleted  (and 
incorporated  intb  the  loss  table),  the 
remaining  enhancement  for  fencing 
stolen  property  npeds  to  be  adjusted 
from  a  foiu--levej  ^o  a  two-level 
enhancement.  Tms  particular  specific 
offense  characteristic  (SOC)  was  applied 
in  57  (1.8%)  of  the  1996  theft  cases  and 
40  (1.2%)  of  the  1^995  theft  cases. 

iii.  Removal  of  khe  MMP  enhancement 
from  the  Fraud  guideline,  with 
conforming  commentary  changes  in 
§  2F1.1  and  the  l^ultiple  Count 
guidelines. 


The  MMP  enhancement  in  the  Fraud 
guideline  currently  exists  as  aff 
alternative  to  a  comparable,  two-level 
enhancement  for  "a  scheme  to  defraud 
more  than  one  victim."  In  carrying 
through  the  decision  to  delete  a  separate 
MMP  enhancement  and  fold  it  into  the 
loss  table,  the  Commission  conceivably 
could  elect  to  retain  the  enhancement 
for  multiple  victims.  According  to  the 
Commission's  Intensive  Study  Sample 
(ISS)  assessment,  an  estimated  10 
percent  of  all  fraud  cases  involve  more 
than  one  victim.  However,  because 
victim  information  currently  is  not  well 
identified  in  the  sentencing  dociunents 
the  Commission  customarily  receives,  it 
is  likely  that  the  actual  number  of 
multiple  victim  cases  is  substantially 
higher.  Thus,  retention  of  the  multiple 
victim  enhancement  may  effectively 
retain  the  MMP  enhancement  in  a 
substantial  number  of  cases. 

The  background  commentary  also  is 
modified  to  reflect  the  view  that  loss  is 
a  better  measure  of  offense  seriousness 
than  whether  the  offense  involved 
minimal  or  greater  planning. 
Proposed  Amenoment:  Tne 
Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(f)  in  the  first  paragraph  by 
striking  the  last  sentence  as  follows: 

"  'More  than  minimal  planning'  also 
exists  if  significant  affirmative  steps 
were  taken  to  conceal  the  offense,  other 
than  conduct  to  which  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice)  applies.". 

The  Commentary  to  §  IBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(0  by  striking  the  second 
paragraph  as  follows: 

"  'More  than  minimal  planning'  is 
deemed  present  in  any  case  involving 
repeated  acts  over  a  period  of  time, 
unless  it  is  clear  that  each  instance  was 
purely  opportune.  Consequently,  this 
adjustment  will  apply  especially 
frequently  in  property  offenses." 

The  Commentary  to  §  IBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(f)  by  striking  the  last  two 
paragraphs  as  follows: 

"In  a  theft,  going  to  a  secluded  area 
of  a  store  to  conceal  the  stolen  item  in 
one's  pocket  would  not  alone  constitute 
more  than  minimal  planning.  However, 
repeated  instances  of  such  thefts  on 
several  occasions  would  constitute  more 
than  minimal  planning.  Similarly, 
fashioning  a  special  device  to  conceal 
the  property,  or  obtaining  information 
on  delivery  dates  so  that  an  especially 
valuable  item  could  be  obtained,  would 
constitute  more  than  minimal  planning. 

In  an  embezzlement,  a  single  taking 
accomplished  by  a  false  book  entry 
would  constitute  only  minimal 


planning.  On  the  other  hand,  creating 
purchase  orders  to,  and  invoices  from, 
a  dummy  corporation  for  merchandise 
that  was  never  delivered  would 
constitute  more  than  minimal  planning, 
as  would  several  instances  of  taking 
money,  each  accompanied  by  false 
entries.". 

The  Commentary  to  §  IBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  4  in  the  second  paragraph  by 
striking  the  last  sentence  as  follows: 

"For  example,  the  adjustments  from 
§2F1. 1(b)(2)  (m6re  than  minimal 
planning)  and  §3Bl.l  (Aggravating 
Role)  are  applied  cumulatively.". 

Section  2Bl. 1(b)(4)  is  amended  by 
striking  subdivision  (A)  as  follows: 

"(A)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels; 
or". 

Section  2Bl.l(b)(4)(B)  is  amended  by 
striking  "(B)";  and  by  striking  "4"  and 
inserting  "2". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "  'More  than  minimal 
plaiming," ';  and  by  striking  "  'firearm'" 
and  inserting  "  'Firearm' ". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  13  as  follows: 

"13.  If  subsection  (b)(6)  (A)  or  (B) 
applies,  there  shall  be  a  rebuttable 
presumption  that  the  offense  involved 
'more  than  minimal  planning." '. 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  14, 15.  and  16  as 
Notes  13. 14.  and  15.  respectively. 

The  Commentary  to  §  2B1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  striking  the  last  sentence 
as  follows: 

"Because  of  the  structure  of  the 
Sentencing  Table  (Chapter  5,  Part  A), 
subsection  (b)(1)  results  in  an 
overlapping  range  of  enhancements 
based  on  the  loss.". 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  by  striking 
the  second  naragraph  as  follows: 

"The  guidelines  provide  an 
enhancement  for  more  than  minimal 
planning,  which  includes  most  offense 
behavior  involving  affirmative  acts  on 
multiple  occasions.  Planning  and 
repeated  acts  are  indicative  of  an 
intention  and  potential  to  do 
considerable  harm.  Also,  plaiming  is 
often  related  to  increased  difficulties  of 
detection  and  proof.". 

Section  2Bl.3(b)  is  amended  by 
striking  subdivision  (3)  as  follows: 

"(3)  H  the  offense  involved  more  than 
minimal  planning,  increase  by  2 
levels.". 

The  Commentary  to  §  2B1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  as  follows: 
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"1.  'More  than  minimal  planning'  is 
defined  in  the  Commentary  to  §  iBl.l 
(Application  Instructions)."; 
and  by  redesignating  Notes  2  through  4 
as  Notes  1  through  3,  respectively. 
Section  2Fl.l(b)  is  amended  by 
striking  subdivision  (2)  as  follows: 
"(2)  If  the  offense  involved  (A)  more 
^  than  minimal  planning,  or  (B)  a  scheme 
to  defraud  more  than  one  victim, 
increase  by  2  levels.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  2  and  3  a&  follows: 

"2.  'More  than  minimal  planning' 
(subsection  (b)(2)(A))  is  defined  in  the 
Commentary  to  §  IBI.I  (Apphcation 
Instructions). 

3.  'Scheme  to  defraud  more  than  one 
victim,'  as  used  in  subsection  (b)(2)(B), 
refers  to  a  design  or  plan  to  obtain 
something  of  value  from  more  than  one 
person.  In  this  context,  'victim'  refers  to 
the  person  or  entity  from  which  the 
funds  are  to  come  directly.  Thus,  a  wire 
fr^ud  in  which  a  single  telephone  call 
was  made  to  three  distinct  individuals 
to  get  each  of  them  to  invest  in  a 
pjnramid  scheme  would  involve  a 
scheme  to  defraud  more  than  one 
victim,  but  passing  a  fraudulently 
endorsed  check  would  not,  even  though 
the  maker,  payee  and/or  payor  all  mi^t 
be  considered  victims  for  other 
purposes,  such  as  restitution."; 
by  striking  Note  18  as  follows: 

"18.  If  subsection  (b)(6)(A)  or  (B) 
applies,  there  shall  be  a  rebuttable 
presumption  that  the  off^ense  involved 
'more  than  minimal  planning.' "; 
and  by  redesignating  Notes  4  through  17 
as  Notes  2  through  15,  respectively. 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  striking 
the  second  and  third  paragraphs  as 
follows: 
"Empirical  analyses  of  pre-guidelines 
—practice  showed  that  the  most  important 
factors  t>at  determined  sentence  length 
were  the  amount  of  loss  and  whether 
the  offense  was  an  isolated  crime  of 
opportunity  or  was  sophisticated  or 
repeated.  Accordingly,  although  they 
are  imperfect,  these  are  the  primary 
factors  upon  which  the  guideline  has 
been  based. 

The  extent  to  which  an  offense  is 
planned  or  sophisticated  is  important  in 
assessing  its  potential  harmfulness  and 
the  dangerousness  of  the  offender, 
independent  of  the  actual  harm.  A 
complex  scheme  or  repeated  incidents 
of  fraud  are  indicative  of  an  intention 
and  potential  to  do  considerable  harm. 
In  pre-guidelines  practice,  this  factor 
had  a  significant  impact,  especially  in 
frauds  involving  small  losses. 
Accordingly,  the  guideline  specifies  a  2- 


Tevel  enhancement  when  this  factor  is 
present."*  , 

and  inserting: 

"The  Commission  has  determined 
that,  ordinarily,  the  sentences  of 
defendants  convicted  of  fraud  offenses 
should  reflect  the  nature  and  magnitude 
of  the  economic  harm  caused  by  their 
crimes.  Accordingly,  the  amount  of  loss 
caused  by  an  offense  is  a  principal 
factor  in  determining  the  offense  level 
under  this  guideline.". 

The  Commentary  to  §  3D1.3  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  the  last  sentence  as 
follows: 

"In  addition,  the  adjustment  for  'more 
than  minimal  planning'  frequently  will 
apply  to  multiple  count  convictions  for 
property  offenses.". 

tne  "Illustrations  of  the  Operation  of 
the  Multiple-Count  Rules"  after 
guidehne  3D1.5  is  amended  in 
illustration  2  by  striking  "$2,000" 
wherever  it  appears  and  inserting 
"$3,000";  and  in  the  fourth  sentence  by 
striking  "$4,800"  and  inserting 
"$5,800".  . 

The  "Illustrations  of  the  Operation  of 
the  Multiple-Count  Rules"  after 
guideline  3D1.5  is  amended  in 
illustration  2  by  striking  in  the  sixth 
sentence  by  striking  ";  1  level  is"  and 
inserting  "  [Option  1 :  and  2  levels  are] ; 
(Option  2:  and  4  levels  are)";  and  by 
striking  ";  and  2  levels  are  added 
because  the  conduct  involved  repeated 
acts  with  some  planning 
(§2F1. 1(b)(2)(A))". 

The  "Illustrations  of  the  Operation  of 
the  Multiple-Count  Rules"  after 
guideline  3D1.5  is  amended  in 
illustration  2  in  the  last  sentence  by 
striking  "9"  and  inserting  "[Option  1: 
81:  [Option  2:  lOj". 

(B)  Reduction  for  Cases  Involving 
Limited  or  Insignificant  Planning 

Synopsis  of  Proposed  Amendment 

The  Commission's  Practitioners' 
Advisory  Group  has  suggested  the 
following  2-level  reduction  in  the  theft 
and  fraud  guidehne  for  cases  that 
involve  only  limited  or  insignificant 
planning  in  the  event  that  the  more  than 
minimal  planning  enhancement  is  built 
into  the  theft  and  fraud  loss  tables.  For 
a  related  proposal,  see  Amendment  1(C), 
supra. 

Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  adding  at  the 
end  the  following  new  subdivision: 

"(8)  If  the  offense  involved  (A)  limited 
or  insignificant  planning,  or  (B)  simple 
efforts  at  concealment,  reduce  by  2 
levels.". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  by 


adding  at  the  end  the  following  new 
note: 

"17.  The  term  'limited  or  insignificant 
planning'  means  planning  that  is 
necessary  for  commission  of  the  offense 
in  a  simple  form.". 

Section  2Fl.l(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(7)  If  the  offense  involved  (A)  limited 
or  insignificant  planning,  or  (B)  simple 
efforts  at  concealment,  reduce  by  2 
levels.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"19.  The  term  'limited  or  insignificant 
planning'  means  planning  that  is 
necessary  for  commission  of  the  offense 
in  a  simple  form.". 

(C)  Sophisticated  Concealment 
Enhancement. 

Synopsis  of  Pmposed  Amendment 

This  amendment  adds  an 
enhancement  in  the  fr^ud  and  theft 
guidelines  similar  to  the  existing 
"sophisticated  means"  enhancement  in 
the  tax  guidelines.  This  amendment  also 
entails  some  modification  of  the  existing 
sophisticated  means  enhancement  in 
the  tax  gmdelines  and  the  addition  of  a 
"floor"  offense  level  of  12  to  both  the 
new  and  existing  enhancements. 

i.  Addition  of  "Sophisticated 
Concealment"  enhancement  to  Theft 
and  Fraud  guidelines. 

Two  options  are  proposed  to  add  an 
enhancement  for  sophisticated 
concealment  to  the  theft  and  fr^ud 
guidelines.  Option  1  treats  "committing 
the  offense  from  outside  the  United 
States"  as  a  separate  and  alternative 
enhancement  to  other  forms  of-" 
sophisticated  concealment.  Option  2 
treats  "committing  the  offense  from 
outside  the  United  States"  as  one  form 
of  sophisticated  concealment. 

ii.  Modification  of  "Sophisticated 
Means"  enhancement  in  tax  guidelines. 

This  amendment  modifies  the  tax 
guidelines'  sophisticated  means  SOC.  In 
April.  1997,  the  Commission  considered 
modifications  that  were  designed  to 
provide  a  floor  offense  level  of  12, 
enhance  the  precision  of  the  language, 
and  address  a  circuit  conflict.  The 
conflict  involved  the  issue  of  whether 
the  sophisticated  means  enhancement 
applies  based  on  the  personal  conduct 
of  the  defendant  (see  United  States  v. 
Kraig,  99  F.3d  1361  (6th  Cir.  1996)),  or 
the  overall  offense  conduct  for  which 
the  defendant  is  accountable  (see  United 
States  v.  Lewis,  93  F.3d  1075  (2d  Cir. 
1996)).  The  modifications  take  into 
account  the  latter  view  because  that 
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view  appears  mt  le  consistent  with  the 
usual  relevant  cdiiduct  attribution  rules. 

The  sophisticated  means 
enhancement  ws  <i  applied  in  103 
(16.6%)  tax  evasion  (§  2T1.1)  cases 
sentenced  in  FY  1996  and  82  (16.1%)  of 
such  cases  sentejiced  in  FY  1995.  The 
identical  enhanoesnent  in  the  other  two 
tax  guidelines  (§&2Tl.4,  2T3.1)  was  not 
applied  in  FY  19^5  or  FY  1996. 

Two  options  ail  presented.  Option  1 
is  substantially  sfmilar  to  the 
modifications  considered  by  the 
Commission  in  April,  1997,  with  minor, 
non-substantive  (Qodifications  in  the 
commentary.  Option  2  eliminates  the 
element  of  "greatj^r  planning  than  a 
routine  tax-evasiph  case"  and  generally 
conforms  the  SOC  to  the  "sophisticated 
concealment"  language  prepared  for  the 
theft  and  fraud  guidelines.  However,  the 
definition  of  "so  jihisticated 
conceahnent"  do|B|s  not  include 
"committing  the  joiffense  from  outside 
the  United  Statesft  because  it  seems 
unlikely  that  a  tax  offense  would  be 
perpetrated  from  putside  the  United 
States  to  avoid  detection  or  prosecution. 
Under  this  option]  the  planning  concept 
is  deleted  because  that  element  arguably 
would  be  built  into  the  offense  level  if 
the  Commission  adopts  one  of  the 
proposed  loss  tafajl^  amendments,  both 
of  which  propose  using  a  tax  loss  table 
that  is  the  same  as,  or  substantially 
similar  to.  the  fra^  loss  table  that  is 
amended  to  phas^lin  more  than  minimal 
planning.  Without)  the  planning 
element,  the  "harm"  that  is  sought  to  be 
captured  is  the  cdoiplex  scheme 
designed  to  makejtiie  offense  difficult  to 
detect.  Finally,  oUtion  2  retains  the 
floor  offense  level  pf  12. 

Proposed  Amendment:  Section 
2Bl.l(b)  is  amenc^ad  by  redesignating 
subdivisions  (5)  though  (7)  as 
subdivisions  (6)  thk-ough  (8);  and  by 
inserting  the  following  new  Note  5: 

"(5)  If  the  offense  involved 
sophisticated  cont:ealment,  increase  by 
2  levels.  If  the  resiijlting  offense  level  is 
less  than  level  12J  Increase  to  level  12.". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notii"  is  amended  by 
>e  following  new 


adding  at  the  end 
note 

"17.  Forpurpo 
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;  of  subsection  (b)(5). 

--r _3alment'  means 

complex  or  intricatle  offense  conduct 
that  is  designed  to  prevent  discovery  of 
the  offense  or  its  epitent.  This 
enhancement  appjjes  to  conduct  in 
which  deliberate  ^ps  are  taken  to  hide 
assets  or  transactiohs,  or  both,  or 
otherwise  make  thid  offense,  or  its 


extent,  difficult  to 
of  corporate  shells 


foreign  bank  accounts,  or  similarly 


detect.  Thus,  the  use 
fictitious'entities. 


sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment.' ". 

[Option  1 

Section  2Fl.l(b)(5)  is  amended  by 
striking: 

"If  the  offense  involved  the  use  of 
foreign  bank  accounts  or  transactions  to 
conceal  the  true  nature  or  extent  of  the 
fraudulent  conduct,  and  the  offense 
level  as  determined  above  is  less  than 
level  12,  increase  to  level  12.", 
and  inserting: 

"If  (A)  any  part  of  the  offense  was 
confmitted  from  outside  the  United 
States,  or  (B)  the  offense  otherwise 
involved  sophisticated  concealment, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  12. 
increase  to  level  12.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

19.  For  purposes  of  subsection 
(b)(5)(A).  United  States"  means  each  of 
the  50  states,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

"For  purposes  of  subsection  (b)(5)(B), 
'sophisticated  concealment'  means 
complex  or  intricate  offense  conduct 
that  is  designed  to  prevent  discovery  of 
the  offense  or  its  extent.  This 
enhancement  applies  to  conduct  in 
which  deliberate  steps  are  taken  to  hide 
assets  or  transactions,  or  both,  or  ' 
otherwise  make  the  offense,  or  its 
extent,  difficult  to  detect".  Thus,  the  use 
of  corporate  shells,  fictitious  entities, 
foreign  bank  accounts,  or  similarly 
sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment.' ".] 

[Option  2 

Section  2F1. 1(b)(5)  is  amended  by 
striking: 

"If  the  offense  involved  the  use  of 
foreign  bank  accounts  or  transactions  to 
conceal  the  true  nature  or  extent  of  the 
fraudulent  conduct,  and  the  offense 
level  as  determined  above  is  less  than 
level  12,  increase  to  level  12.", 
and  inserting: 

"If  the  offense  involved  sophisticated 
conceahnent,  increase  by  2  levels!  If  the 
resuhing  offense  level  is  less  than  level 
12,  increase  to  level  12.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"19.  For  purposes  of  subsection  (b)(5), 
'sophisticated  concealment'  means 
complex  or  intricate  offense  conduct 
that  is  designed  to  prevent  discovery  of 


the  offense  or  its  extent.  This 
enhancement  applies  to  conduct  in 
which  deliberate  steps  are  taken  to  hide 
assets  or  transactions,  or  both,  or 
otherwise  make  the  offense,  or  its 
extent,  difficuh  to  detect.  Thus, 
commission  of  the  offense  from  outside 
the  United  States,  or  the  use  of 
corporate  shells,  fictitious  entities, 
foreign  bank  accounts,  or  similarly 
sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment.' ".) 

[Option  1 

Section  2T1. 1(b)(2)  is  amended  by 
striking  "existence"  and  inserting 
"offense";  by  inserting  "its"  following 
"or";  by  striking  "of  the  offense":  and 
by  adding  at  the  end  the  following  new 
sentence: 

"If  the  resulting  offense  level  is  less 
than  level  12,  increase  to  level  12.". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  striking  "An"  and  inserting 
"The";  by  striking  "be  applied"  and 
inserting  "apply";  by  striking  "where 
the  defendant  used  offshore"  and 
inserting  "if  the  offense  involved  the 
use  of  foreign";  by  inserting  "or  foreign 
transactions"  following  "accounts";  and 
by  inserting  ",  to  conceal  the  offense  or 
its  extent"  following  "entities". 

Section  2Tl. 4(b)(2)  is  amended  by 
striking  "existence"  and  inserting 
"offense";  by  inserting  "its"  following 
"or";  by  striking  "of  the  offense" 
following  "extent";  and  by  adding  at  the 
end  the  following  new  sentence: 

"If  the  resulting  offense  level  is  less 
than  level  12,  increase  to  level  12.". 

The  Commentary  to  §  2T1.4  captioned 
"Application  Notes  is  amended  in  Note 
3  by  striking  "§  2Tl.4(b)(2)"  and 
inserting  "subsection  (b)(2)";  by  striking 
"An"  and  inserting  "The";  by  striking 
"be  applied"  and  inserting  "apply";  by 
striking  "where  the  defendant  used 
offshore"  and  inserting  "if  the  offense 
involved  the  use  of  foreign";  by 
inserting  "or  foreign  transactions" 
following  "accounts";  and  by  inserting 
",  to  conceal  the  offense  or  its  extent" 
following  "entities". 

Section  2T3. 1(b)(1)  is  amended  by 
striking  "nature  or  existence  of  the 
offense"  and  inserting  "offense  or  its 
extent";  and  by  adding  at  the  end  the 
following  new  sentence: 

"If  the  resulting  offense  level  is  less 
than  level  12,  increase  to  level  12.". 

The  Commentary  to  §  2T3.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"3.  'Sophisticated  means.'  as  used  in 
subsection  (b)(1).  includes  conduct  that 
is  more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine 
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duty-evasion  case.  The  enhancement 
would  apply,  for  example,  if  the  offense 
involved  the  use  of  foreign  bank 
accounts  or  foreign  transactions,  or 
transactions  through  corporate  shells  or 
fictitious  entities,  to  conceal  the  offense 
or  its  extent.".] 

[Option  2 

Section  2Tl.  1(b)(2)  is  amended  by 
striking  "If  sophisticated  means  were 
used  to  impede  discovery  of  the 
existence  or  extent  of  the  offense, 
increase  by  2  levels.", 
and  inserting: 

"If  the  offense  involved  sophisticated 
concealment,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12.  increase  to  level  12." 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  as  follows: 

"4.  'Sophisticated  means,'  as  used  in 
subsection  (b)(2),  includes  conduct  that 
is  more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.  An  enhancement  would  be 
applied,  for  example,  where  the 
defendant  used  offshore  bank  accounts, 
or  transactions  through  corporate  shells 
or  fictitious  entities.", 
and  inserting: 

"4.  For  purposes  of  subsection  (b)(2), 
'sophisticated  concealment'  means 
complex  or  intricate  offense  conduct 
that  is  designed  to  prevent  discovery  of 
the  offense  or  its  extent.  This 
enhancement  applies  to  conduct  in 
which  deliberate  steps  are  taken  to  hide 
assets  or  transactions,  or  both,  or 
otherwise  make  the  offense,  or  its 
extent,  difficult  to  detect.  Thus,  the  use 
of  corporate  shells,  fictitious  entities, 
foreign  bank  accounts,  or  similarly 
sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment.' ". 

Section  2Tl. 4(b)(2)  is  amended  by 
striking  "If  sophisticated  means  were 
used  to  impede  discovery  of  the 
existence  or  extent  of  the  offense, 
increase  by  2  levels.", 
and  inserting: 

"If  the  offense  involved  sophisticated 
concealment,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12.". 

The  Commentary  to  §  2T1.4  captioned 
"Application  Notes"  is  amended  by 
striking  Note  3  as  follows: 

"3.  'Sophisticated  means,'  as  used  in 
§2Tl.4(b)(2),  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.  An  enhancement  would  be 
applied,  for  example,  where  the 
defendant  used  offshore  bank  accounts, 
or  transactions  through  corporate  shells 
or  fictitious  entities.", 


and  inserting: 

"3.  For  purposes  of  subsection  (b)(2), 
'sophisticated  concealment'  means 
complex  or  intricate  offense  conduct 
that  is  designed  to  prevent  discovery  of 
the  offense  or  its  extent.  This 
enhancement  applies  to  conduct  in 
which  deliberate  steps  are  taken  to  hide 
assets  or  transactions,  or  both,  or 
otherwise  make  the  offense,  or  its 
extent,  difficult  to  detect.  Thus,  the  use 
of  corporate  shells,  fictitious  entities, 
foreign  bank  accounts,  or  similarly 
sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment.'".         ' 
Section  2T3. 1(b)(1)  is  amended  by 
striking  "If  sophisticated  means  were 
used  to  impede  discovery  of  the  naturo 
or  existence  of  the  offense,  increase  by 
2  levels."  and  inserting: 

"If  the  offense  involved  sophisticated 
concealment,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12.". 

The  Commentary  to  §  2T3.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note: 

"3.  For  purposes  of  subsection  (b)(1), 
'sophisticated  concealment'  means 
complex  or  intricate  offense  conduct 
that  is  designed  to  prevent  discovery  of 
the  offense  or  its  extent.  This 
enhancement  applies  to  conduct  in 
which  deliberate  steps  are  taken  to  hide 
assets  or  transactions,  or  both,  or 
otherwise  make  the  offense,  or  its 
extent,  difficult  to  detect.  Thus,  the  use 
of  corporate  shells,  fictitious  entities, 
foreign  bank  accounts,  or  similarly 
sophisticated  actions  ordinarily  indicate 
'sophisticated  concealment." '.] 

P).  Financial  Institution,  Personal 
Profit  Enhancement 

Synopsis  of  Proposed  Amendment 

Proposals  considered  by  the 
Commission  in  April,  1997  would  have 
modified  an  enhancement  for 
defendants  who  personally  and 
substantially  profit  from  financial 
institution  fraud.  This  enhancement  is 
contained  in  the  theft,  commercial/bank 
bribery,  and  fraud  guidelines.  In  view  of 
the  substantial  increases  in  the  loss 
table  for  large-scale  offenses,  it  is 
proposed  to  adhere  somewhat  more 
closely  to  the  minimum  dictates  of  this 
congressionally-directed  enhancement, 
which  requires  a  minimum  offense  level 
of  24  (approximately  a  five-year 
sentence)  for  defendants  who  derive 
more  than  $1  million  in  "gross  receipts" 
from  specified  financial  institution 
offenses.  Thus,  the  amendment  would 
delete  the  four-level  increase  currently 
required  under  the  enhancement  while 
retaining  the  minimum  offense  level  of 


24.  This  would  avoid  unwarranted 
double  counting  for  offenses  involving 
loss  amounts  in  excess  of  $2.5  million 
(equivalent  to  level  24  under  the  new 
loss  table  options).  Although  the  effect 
of  the  enhancement  would  be 
moderated  somewhat,  it  would  continue 
to  apply  to  a  broader  spectrum  of  cases 
than  required  under  the  congressional 
directive. 

The  amendment  also  addresses 
significant  interpretive  problems 
regarding  the  meaning  of  the  ourent 
guideline  phrase  "affected  a  financial 
institution  and  the  defendant  derived 
more  than  $1  million  in  gross  receipts 
from  the  offense."  The  proper 
interpretation  of  this  language  has  been 
the  subject  of  a  number  of  hotline  calls 
and  some  litigation  (although  no  circuit 
conflict  has  yet  resulted). 

The  amended  commentary  would 
address  the  confusion  about  the 
meaning  of  the  phrase  "affected  a 
financial  institution"  by  deleting  that 
problematic  language.  "The  new 
language  would  maike  clear  that  the 
enhancement  applies  when  the  offense 
is  perpetrated  against,  and  the  money  is 
derived  from,  one  or  more  financial 
institutions. 

Additionally,  the  definition  for  "gross 
receipts"  would  be  amended  to  clarify 
that  "gross  receipts  from  the  offmse" 
includes  property  under  the  control  of, 
or  in  the  custody  of,  the  financial 
institution  for  a  second  party,  e.g.,  a 
depositor.  The  background  commentary 
would  also  be  amended  to  reflect  the 
Commission's  intent  to  implement  the 
congressional  directive  in  a  broader 
fashion  than  required. 

Because  this  SOC  exists  in  the 
alternative  to  another  SOC  (regarding 
causing  or  threatening  the  institution's 
-solvency),  it  is  not  possible  to  ascertain  , 
from  the  monitoring  data  exactly  how 
frequently  it  has  been  applied.  However, 
the  data  indicate  that  one  or  the  other 
SOC  was  apphed  in  8  (.2%)  FY  1995 
theft  cases,  and  12  (.4%)  of  FY  1996 
theft  cases;  with  respect  to  fraud  cases, 
the  SOC  was  applied  in  38  (.6%)  of  FY 
1995  cases  and  in  50  (.8%)  of  FY  1996 
cases.  The  SOC  was  not  applied  in  any 
commercial/bank  bribery  cases  during 
either  fiscal  year. 

Proposed  Amendment:  Section 
2Bl. 1(b)(6)  is  amended  by  striking 
"— "  after  "offense";  by  striking  "(A)" 
before  "substantially";  by  striking  ";  or 
(B)  affected  a  financial  institution  and 
the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  the 
offense,",  and  inserting  a  comma;  by 
redesignating  subdivision  (7)  as 
subdivision  (8);  and  by  inserting  the 
following  as  new  subdivision  (7): 
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"(7)  If  the  defendant  derived  more 
than  $1,000,000  i  n  gross  receipts  from 
one  or  more  Bnancial  institutions  as  a 
result  of  the  offetijse.  and  the  offense 
level  as  determii^^d  above  is  less  than 
level  24,  increas^lto  level  24.". 

The  Comment  i|y  to  §  2B  1.1  captioned 
"Application  NotU"  is  amended  in 
Note  11  by  inserting  before  the  first 
sentence  the  foUbjwine: 

"For  purposesjdf  suDsection  (b)(7), 
'gross  receipts'  means  any  moneys, 
funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owned  by,  or 
under  the  custochj  or  control  of,  a 
financial  institution,  that  are  obtained 
ly  asaresuhofthe 
I.e.  982(a)(4),  1344.". 
.  to  §  2B1.1  captioned 
s"  is  amended  in 


directly  or  indi 
offense.  See  18  w, 
The  Comment^ 
"Application  No 
Note  11  bystriki 


before  "as  used  ih";  by  striking  "(6)(B)" 


and  inserting  "(7 
"generally"  befoi 
striking  the  last 


'from  thet)ffense," 


';  by  striking 
"means";  and  by 
^  itence  as  follows: 
"  'Gross  receipt^  from  the  offense' 
includes  all  property,  real  or  personal, 
tangible  or  intangfcle.  which  is  obtained 
directly  or  indiredly  as  a  result  of  such 
offense.  See  18  Uy^.C.  982(a)(4).". 

The  Commentdi^  to  §  2B1.1  captioned 
"Background"  is  amended  in  the  sixth 
paragraph  by  striking  "Subsection"  and 
inserting  "Subsedljions":  by  striking 
"(A)"  and  insertih^  "and  (7)";  by 
striking  "implements"  and  inserting 
"implement";  by  linking  "instruction" 
and  inserting  "in«ructions";  and  by 
inserting  at  the  ei||l  before  the  period 
ofPublicLaw  101- 


"and  Section  250, 
647.  respectively! 
The  Comment! 
"Background"  is 
the  last  paragrapl 


'  to  §2B1.1  captioned 
nended  by  striking 

^ o-r-T  i3S  follows: 

"Subsection  (b)(B)(B)  implements  the 
instruction  to  the  Commission  in 
Section  2507  of  Plfclic  Law  101-647.". 

Section  2Fl,l(b)l6)  is  amended  by 
striking  "— "  afteij  ['offense";  by  striking 
"(A)"  before  "subistantially":  by  striking 
";  or  (B)  affected  a  fmancial  institution 
and  the  defendant  jderived  more  than 
$1,000,000  in  groii  receipts  from  the 
offense."  and  inserting  a  comma;  and  by 
adding  at  the  end  the  following  new 
subdivision:  I 

"(7)  If  the  defenaant  derived  more 
than  $1,000,000  iik  gross  receipts  from 
one  or  more  financial  institutions  as  a 
result  of  the  offense,  and  the  offense 
level  as  determine^  above  is  less  than 
level  24,  increase  io  level  24.". 

The  Commentary  to  §  2F1.1  captioned 
"Aplication  Notes"  is  amended  in  Note 
16  by  inserting  befdre  the  first  sentence 
the  following: 

"For  purposes  of  subsection  (b)(7), 
'gross  receipts'  me  £  ns  any  moneys, 


funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owTied  by,  or 
under  the  custody  or  control  of,  a 
financial  institution,  that  are  obtained 
directly  or  indirectly  as  a  result  of  the 
offense.  See  18  U.S.C.  982(a)(4),  1344.". 
The  Commentary  to  §  2F1.1  captioned 
"AppUcation  Notes"  is  amended  in 
Note  16  by  striking  "from  the  offense," 
before  "as  used  in";  by  striking  "(6)(B)" 
and  inserting  "(7)";  by  striking 
"generally"  before  "means";  and  by 
striking  the  last  sentence  as  follows: 
"  'Gross  receipts  from  the  offense' 
includes  all  property,  real  or  personal, 
tangible  or  intangible,  which  is  obtained 
directly  or  indirectly  as  a  result  of  such 
offense.  See  18  U.S.C.  982(a)(4).". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the 
seventh  paragraph  by  striking 
"Subsection"  and  inserting 
"Subsections";  by  striking  "(A)"  and 
inserting  "and  (7)";  by  striking 
"implements"  and  inserting 
"implement";  by  striking  "instruction" 
and  inserting  "instructions";  and  by 
inserting  at  the  end  before  the  period 
"and  Section  2507  of  Public  Law  101 
647,  respectively". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  striking 
the  last  paragraph  as  follows: 

"Subsection  lb)(6)(B)  implements  the 
instruction  to  the  Commission  in 
Section  2507  of  Public  Law  101-647.". 

Section  2B4.1(b)(2)  is  amended  by 
striking  "— "  after  "offense";  by  striking 
"(A)"  before  "substantially";  by  striking 
";  or  (B)  affected  a  financial  institution 
and  the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  the 
offense,"  and  inserting  a  comma;  and  by 
adding  at  the  end  the  following  new 
subdivision: 

"(3)  If  the  defendant  derived  more 
than  $1,000,000  in  gross  receipts  from 
one  or  more  financial  institutions  as  a 
result  of  the  offense,  and  the  offense 
level  as  determined  above  is  less  than 
level  24,  increase  to  level  24.". 

The  Commentary  to  §  2B4.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  inserting  before  the  first 
sentence  the  following: 

"For  purposes  of  subsection  (b)(3), 
'gross  receipts'  means  any  moneys, 
funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owned  by,  or 
under  the  custody  or  control  of,  a 
financial  institution,  that  are  obtained 
directly  or  indirectly  as  a  result  of  the 
offense.  See  18  U.S.C.  982(a)(4),  1344.". 

The  Commentary  to  §  2B4.1  is 
captioned  "Application  Notes"  is 
amended  in  Note  5  by  striking  "from  the 
offense,"  before  "as  used  in"  ;  by 


striking  "(2)(B)"  and  inserting  "(3)";  by 
striking  "generally"  before  "means"; 
and  by  striking  the  last  sentence  as 
follows: 

"  'Gross  receipts  from  the  offense' 
includes  all  property,  real  or  personal, 
tangible  or  intangible,  which  is  obtained 
directly  or  indirectly  as  a  result  of  such 
offense.  See  18  U.S.C.  982(a)(4).". 

The  Commentary  to  §  2B4.1  captioned 
"Background"  is  amended  in  the 
seventh  paragraph  by  striking 
"Subsection"  and  inserting 
"Subsections";  by  striking  "(A)"  and 
inserting  "and  (3)";  by  striking 
"implements"  and  inserting 
"implement";  by  striking  "instruction" 
and  inserting  "instructions";  and  by 
inserting  at  the  end  before  the  period 
"and  Section  2507  of  Public  Law  101 
647,  respectively". 

The  Commentary  to  §  2B4.1  captioned 
"Background"  is  amended  by  striking 
the  last  paragraph  as  follows: 

"Subsection  (b)(2)(B)  implements  the 
instruction  to  the  Commission  in 
Section  2507  of  Public  Law  101-647.". 

Telemarketing  Fraud 

6.  Issue  for  Comment 

The  .Commission  is  examining  the 
characteristics  of  telemarketing  fraud 
offenses,  the  statutory  enhancement  for    . 
telemarketing  fraud  at  18  U.S.C.  2326, 
and  whether  current  adjustments  in 
§  2F1.1  (Fraud),  §  3A1.1  (Hate  Crime 
Motivation  or  Vulnerable  Victim),  and 
the  policy  statements  in  §  5K2.0- 
§  5K2.18  (Other  Grounds  for  Departures) 
provide  adequate  punishment  for 
defendants  convicted  of  telemarketing 
fraud  offenses. 

In  conjunction  with  its  examination, 
the  Commission  invites  comment  on  the 
following  issues: 

(A)  Telemarketing  Fraud  Generally 

Should  telemarketing  fraud  offenses 
be  treated  differently  from  other  types  of 
fraud  offenses  involving  comparable 
numbers  and  nature  of  victims  and 
comparable  monetary  loss?  What  types 
of  harms  unique  to  telemarketing  fraud 
are  not  adequately  addressed  by  the 
guidelines?  Should  §  2F1.1  be  amended 
to  provide  an  increase  of  (2-8)  levels  to 
correspond  to  the  application  of  the 
statutory  enhancement  in  18  U.S.C. 
2326? 

(B)  Multiple  Victims 

Do  the  guidelines  adequately  address 
fraud  offenses  that  impact  multiple 
victims?  If  not,  how  should  they  be 
amended  to  address  this  concern? 
Should,  for  example,  the  fraud  guideline 
include  a  table  providing  tiered  offense 
level  increases  that  correspond  to  the 
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number  of  victims  involved  in  the 
offense?  If  so.  what  are  the  appropriate 
offense  level  increases  and 
corresponding  ranges  of  number  of 
victims?  Should  such  an  enhancement 
be  based  on  the  total  number  of  victims 
or  the  number  of  vulnerable  victims?  If 
the  enhancement  is  based  on 
'  vulnerability,  is  it  more  appropriate  to 
amend  §  3A1.1  to  reflect  multiple 
victims? 

(C)  Revictimization 

Commission  analysis  indicates  that 
telemarketing  fraud  often  involves 
repeat  victimization  of  persons 
previously  victimized,  typically  through 
"reloading"  (a  process  in  which  a 
telemarketing  offender  targets  victims 
whose  names  are  included  on  lists  of 
individuals  previously  contacted  and 
victimized)  or  "recovery  services" 
schemes  (a  process  in  which  an  offender 
poses  as  a  government  agent  or  other 
individual  in  a  position  to  help  the 
victim  recover,  for  a  fee,  the  losses 
incurred  as  a  result  of  the  initial 
telemarketing  scheme).  Commission 
analysis  further  indicates  that  district 
courts  often  enhance  the  sentence  under 
§3A1.1  (Vulnerable  Victim)  in  these 
cases.  Does  §  3A1.1  adequately  address 
revictimization  concerns?  To  ensiue 
consistent  application  of  this 
enhancement,  should  the  Commission 
amend  the  guideline  or  commentary  to 
ensure  that  §  3A1.1  is  applicable  when 
the  offense  involves  an  individual 
susceptible  to  the  offense  because  of 
prior  victimization?  Alternatively, 
should  the  Commission  promulgate 
additional  specific  offense 
characteristics  addressing  this  aspect  of 
telemarketing  fraud? 

(D)  Departures 

Currently.  Application  Note  10  of 
§2F1.1  encourages  upward  departures 
when  monetary  loss  inadequately 
measures  the  harm  and  seriousness  of 
fraudulent  conduct.  Should  some  of  the 
listed  departure  factors  be  converted 
into  specific  offense  characteristics?  For 
example,  should  the  fact  that  "the 
offense  caused  reasonably  foreseeable, 
physical  or  psychological  harm  or 
severe  emotional  trauma"  (subsection 
(c)),  or  "the  offense  involved  the 
knowing  endangerment  of  the  solvency 
of  one  or  more  victims"(subsection  (f)). 
or  other  factors  be  made  into  specific 
enhancements  under  the  fraud 
guideline?  Is  so,  what  offense  level 
weight  should  be  assigned  to  these 
factors?  In  addition,  should  the 
Commission  promulgate  any  currently 
specified  groimds  for  departure  listed  in 
Qiapter  5K  as  specific  offense 


characteristics?  If  so,  what  weight 
should  be  given  these  factors? 

(E)  Sophisticated  means.  Elsewhere  in 
these  proposed  amendments,  the 
Commission  has  (1)  included,  on  a 
phased-in  basis,  an  enhancement  for 
more-than-minimal  planning  in 
proposed  revisions  of  the  loss  table 
applicable  for  fraud  offenses,  and  (2) 
proposed  a  new  enhancement  for 
"sophisticated  concealment"  conduct 
(defined  to  include  perpetrating  an 
offense  from  outside  U.S.  borders).  In 
this  regard,  the  Senate-passed  version  of 
a  telemarketing  fraud  bill  (H.R.  1847, 
105th  Cong.,  1st  Sess.)  directs  the 
Commission  to  "provide  an  additional 
appropriate  sentencing  enhancement  if 
[sic]  offense  involved  sophisticated 
means,  including  but  not  limited  to 
sophisticated  concealment  efforts,  such 
as  perpetrating  the  offense  from  outside 
the  United  States."  The  Commission 
invites  comment  on  whether  the 
proposed  amendments  adequately 
address  concerns  expressed  in  the 
congressional  directive.  If  not,  how 
should  the  enhancement  be  augmented 
to  most  effectively  implement  such  a 
potential  directive? 

(F)  Other  Factors 

Are  there  additional  factors  that  the 
Commission  should  address,  either  by 
specific  offense  characteristics, 
guideline  commentary,  or  departure 
provisions,  to  provide  appropriate 
punishment  for  telemarketing  offenses? 

7.  Circuit  Conflicts 

Synopsis  of  Proposed  Amendment 

The  Commission  has  identified  the 
resolution  of  several  circuit  conflicts  for 
consideration  this  year.  Parts  (A) 
through  (J)  present  particular  circuit 
conflicts  under  consideration. 

(A)  Aberrant  Behavior 

Synopsis  of  Proposed  Amendment 

The  amendment  addresses  the  circuit 
conflict  regarding  whether  the  aberrant 
behavior  departure  is  limited  to  only 
spontaneous  and  thoughtless  acts. 
Compare  United  States  v.  Marcello,  13 
F.3d  752  {3d  Qr.  1994);  United  States  v. 
Glick^  946  F.2d  335  (4th  Or.  1991);    , 
United  States  v.  Williams  974  F.2d  25 
(5th  Cir.  1991),  cert,  denied.  507  U.S. 
934  (1993);  United  States  v.  Carey.  895 
F.2d  318  (7th  Gr.  1990)  with  United 
States  V.  Grandmaison,  77  F.3d  555  (1st 
Qr.  1996);  United  States  v.  Takai.  941 
F.2d  738  (9th  Qr.  1991).  The  proposal 
removes  the  departure  frtnn  Chapter 
One  and  creates  a  guideline  in  Chapter 
Five  that  limits  the  departure  to  a 
spontaneous  and  thoughtless  act. 


Proposed  Amendment 

Chapter  One,  Part  A,  is  amended  in 
subdivision  4(d)  in  the  last  paragraph  by 
striking  the  last  sentence  as  follows: 

"The  Commission,  of  course,  has  not 
dealt  with  the  single  acts  of  aberrant 
behavior  that  still  may  justify  probation 
at  higher  offense  levels  through 
departures.". 

Chapter  Five,  Part  K.  is  amended  by 
adding  at  the  end  the  following  new 
policy  statement: 

"§  5K2.19  Single  Act  of  Aberrant 
Behavior  (Policy  Statement).  If  the 
offense  consisteid  of  a  single  act  of 
aberrant  behavior,  a  downward 
departiu«  may  be  warranted.  A  'single 
act  of  aberrant  behavior'  means  a 
spontaneous  and  thoughtless  act.  This 
definition  does  not  include  a  course  of 
conduct  composed  of  multiple  planned 
criminal  acts,  even  if  the  defendant  is  a 
first-time  offender. ". 

(B)  Misrepresentation  with  respect  to 
Charitable  Organizations 

Synopsis  of  Proposed  Amendment 

The  amendment  addresses  the  circuit 
conflict  regarding  whether  an  employee 
of  a  charity  or  governmental  agency  who 
misapplies  or  embezzles  funds 
misrepresents  that  he  was  acting  "on 
behalf  of  the  agency"  within  the 
meaning  of  the  two-level  enhancement 
under  §2Fl.l(b)(3)(A).  Compare  United 
States  V.  Frazier,  53  F.3d  1105  (10th  Cir. 
1995)  with  United  States  v.  Marcum,  16 
F.3d  599  (4th  Cir.)  cert,  denied.  513  U.S. 
845  (1994).  The  proposed  amendment 
provides  enhancements  for  both  (1)  the 
legitimate  employee  of  a  charitable, 
educational,  religious  or  political 
organization,  or  government  agency  who 
commits  a  fraud  by  misrepresenting  to 
an  individual  outside  the.  organization 
or  agency  that  the  defendant  is  acting  on 
behalf  of  the  employer  organization  or 
agency;  and  (2)  the  defendant  who 
commits  a  fraud  by  pretending  to  be  an 
employee  or  authorized  agent  of  a 
charitable,  educational,  religious  or 
political  organization,  or  government 
agency. 

Proposed  Amendment 

Section  2Fl.l(b)(3)  is  amended  by 
striking: 

"the  onense  involved  (A)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
education,  religious  or  political 
organization,  or  a  government  agency,", 
and  inserting: 

"(A)(i)  the  defendant  is  an  employee 
or  authorized  agent  of  a  charitable, 
education,  religious  or  political 
organization,  or  a  government  agency, 
who  used  that  employment  or  position 


as  an  authc 
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authorized  a| 
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as  an  authorized  igent  under  false 
pretenses  to  victifnize  an  individual 
who  is  not  an  employee  of  that 
organization  or  agency;  (ii)  the  offense 
involved  a  misrepresentation  that  the 
defendant  was  an  employee  or 
authorized  agent  jf  a  charitable, 
educational,  religious  or  political 
organization,  or  a  government  agency;"; 
and  by  inserting'  the  offense  involved 
a"  following  "(B'. 

The  Comment!  7  to  §  2F1.1  captioned 
"Application  No^fes"  is  amended  by 
striking  Note  4  a^  follows: 

"4.  Subsection  (b)(3)(A)  provides  an 
adjustment  for  a  misrepresentation  that 
the  defendant  w^!  acting  on  behalf  of  a 
charitable,  educational,  religious  or 
political  organization,  or  a  government 
agency.  Examplebi  of  conduct  to  which 
this  factor  applies  would  include  a 
group  of  defendants  who  solicit 
contributions  to  a  non-existent  famine 
relief  organization  by  mail,  a  defendant 
Avho  diverts  donations  for  a  religiously 
affiliated  school  ^y  telephone 
solicitations  to  chUrch  members  in 
which  the  defendant  falsely  claims  to  be 
a  fund-raiser  for  the  school,  or  a 
defendant  who  p6$es  as  a  federal 
collection  agent  itt  order  to  collect  a 
delinquent  studehjt  loan.", 
and  inserting  a  nejv  Note  4  as  follows: 

"4.  Subsection  n))(3)(A)  provides 
enhancements  fox  b  defendant's  use  of 
false  pretenses  to  take  advantage  of  a 
victim's  charitable!  motives,  or  tn'.3t  in 
government  ageniies.  The  enhancement 
in(b)(3)(A)(i)appltesif(a)the 
defendant  is  a  legi  imate  employee  of  a 
charitable.  educatiDnal,  religious  or 
political  organizat;  on,  or  a  government 
agency,  (b)  the  faljsie  pretense  was  that 
the  defendant  was  acting  for  the  interest 
or  benefit  of  the  organization  or  agency 
when,  in  fact,  the  jt^efendant  was  acting 
for  personal  gain;  jdnd  (c)  the  offense 
victimizes  an  individual  who  is  not  an 
employee  of  that  organization  or  agency. 
For  example,  this  enhancement  would 
apply  in  a  case  in  |\frhich  the  president 
of  a  charitable  orgbiization  skims 
proceeds  from  a  public  bingo  game 
which  the  presidettt  conducts  under  the 
false  pretenses  of  raising  money  solely 
for  the  charitable  il^anization.  [If  this 
enhancement  appliies.  do  not  apply 
§3B1.3  (Abuse  of  Position  of  Trust  or 
Use  of  Special  Skill).] 

The  enhancement  in  (b)(3)(A)(ii) 
applies  if  (A)  the  4ifendant  is  not  a 
legitimate  employee  of  a  charitable, 
education,  religious  or  political 
organization  or  a  government  agency, 
and  (B)  the  misrepirlesentation  was  that 
the  defendant  was  an  employee  or 


authorized  agent  off 


agency  referred  to  in  (a). 


an  organization  or 


Because  the  enhancements  in 
(b)(3MA)  apply  in  the  case  in  which  a 
defendant  uses  false  pretenses  to  take 
advantage  of  charitable  motives  or  trust 
in  government  agencies,  clauses  (i)  and 
(ii)  do  not  apply  if  the  defendant  simply 
embezzles  money  from  the  employer 
organization  or  agency  or  otherwise 
commits  a  fraud  directed  at  the 
organization  or  agency.  However,  such  a 
defendant  who  holds  a  position  of 
public  or  private  trust  will  be  subject  to 
an  adjustment  under  §  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special 
Skill).". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  fourth 
paragraph  by  striking  the  first,  second, 
and  third  sentences  as  follows: 

"Use  of  false  pretenses  involving 
charitable  causes  and  government 
agencies  enhances  the  sentences  of 
defendants  who  take  advantage  of 
victims'  trust  in  government  or  law 
enforcement  a^ncies  or  their  generosity 
and  charitable  motives.  Taking 
advantage  of  a  victim's  self-interest  does 
not  mitigate  the  seriousness  of 
fraudulent  conduct.  However, 
defendants  who  exploit  victims' 
charitable  impulses  or  trust  in 
government  create  particular  social 
harm.". 

(C)  Violation  of  Judicial  Process 

Synopsis  of  Proposed  Amendment 

This  amendment  addresses  the  circuit 
conflict  regarding  whether  filing 
fraudulent  forms  with  bankruptcy  and 
probate  courts  violates  a  judicial  order 
or  process  within  the  meaning  of  the 
two-level  enhancement  under 
§  2Fl.l(b)(3)(B).  Two  options  are 
presented.  Option  One  adopts  the 
majority  view  and  defines  the  scope  of 
the  enhancement  to  include  fraudulent 
court  filings.  See  United  States  v. 
Michalek.  54  F.3d  325  (7th  Cir.  1995); 
United  States  v.  Uoyd.  947  F.2d  339 
(8th  Cir.  1991)(per  curiam);  United 
States  V.  Welch,  103  F.3d  906  (9th  Cir. 
1996)(per  curiam);  United  States  v. 
Messner,  107  F.3d  1448  (10th  Cir.  1997); 
United  States  v.  Bellew.  35  F.3d  518 
(11th  Cir.  1994)(per  curiam).  In  Option 
One,  "violation  of  a  judicial  order"  is 
interpreted  broadly  to  mean  an  abuse  of 
judicial  proceedings  (presented  as  both 
an  enhancement  and  an  upward 
departure  provision  in  coordination 
with  the  consolidation  of  theft  and  fraud 
proposal,  see  Proposed  Amendment  3, 
supra.)  Option  Two  adopts  the  minority 
view  and  defines  the  scope  of  the 
enhancement  to  exclude  fraudulent 
court  filings.  See  United  States  v. 
Shadduck,  112  F.3d  523  (1st  Cir.  1997); 
United  States  v.  Carrozella,  105  F.3d 


796  (2d  Cir.  1997).  In  this  option, 
"violation  of  a  judicial  order"  is 
interpreted  narrowly  to  mean  a  violation 
of  a  command  or  order  issued  to  a 
specific  person  or  party  (presented  as 
both  an  enhancement  and  an  upward 
departure  provision  in  coordination 
with  the  consolidation  of  theft  and  fraud 
proposal,  see  Proposed  Amendment  3, 
supra.) 

Proposed  Amendment 

[Option  (l)(a)  Enhancement 
provision: 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  striking: 

"This  subsection  does  not  apply  to 
conduct  addressed  elsewhere  in  the 
guidelines;  e.g.,  a  violation  of  a 
condition  of  release  (addressed  in 
§  2J1.7  (Offense  Committed  While  on 
Release))  or  a  violation  of  probation 
(addressed  in  §4A1.1  (Criminal  History 
Category)).", 

and  by  adding  at  the  en|J  the  following 
new  paragraphs: 

"This  enhancement  also  applies  if  the 
offense  involves  a  violation  of  a  special 
judicial  process,  such  as  a  bankruptcy  or 
probate  proceeding.  A  violation  of  a 
special  judicial  process  occurs  when  the 
offense  conduct  for  which  the  defendant 
is  accountable  involves  a  misuse  of  a 
judicial  proceeding  to  gain  an 
undeserved  advantage.  For  example,  a 
defendant  who  files  a  false  document 
with  a  bankruptcy  court  to  conceal  an 
asset  violates  the  bankruptcy  process 
because  concealing  the  asset  from 
creditors  misuses  the  debtor's  protection 
from  creditors  and  gives  the  defendant 
an  undeserved  advantage  in  the 
proceeding. 

This  enhancement  does  not  apply  to 
conduct  addressed  elsewhere  in  the 
guidelines  (e.g.,  a  violation  of  a 
condition  of  release  addressed  in  §  2J1.7 
(Commission  of  Offense  While  on 
Release)  or  a  violation  of  probation 
addressed  in  §4A1.1  (Criminal  History 
Category)).". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  fourth 
paragraph  by  adding  at  the  end  the 
following  new  sentence: 

"Similarly,  a  defendant  who  violates 
a  special  judicial  process  deserves 
additional  punishment  because  the 
defendant  is  taking  advantage  of  a 
judicial  proceeding  to  gain  an 
undeserved  advantage.".] 

(Option  (l)(b)  Upward  departure 
provision:  Section  2Fl. 1(b)(3)  is 
amended  by  striking  "(A)";  and  by 
striking  "or  (B)  violation  of  any  judicial 
or  administrative  order,  injunction, 
decree,  or  process  not  addressed 
elsewhere  in  the  guidelines,". 
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The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  striking: 

"Subsection  (b)(3)(B)  provides  an 
adjustment  for  violation  of  any  judicial 
or  administrative  order,  injunction, 
decree,  or  process.  If  it  is  established 
that  an  entity  the  defendant  controlled 
was  a  party  to  the  prior  proceeding,  and 
the  defendant  had  knowledge  of  the 
—prior  decree  or  order,  this  provision 
applies  even  if  the  defendant  was  not  a 
specifically  named  party  in  that  prior 
case.  For  example,  a  defendant  whose 
business  was  previously  enjoined  from 
selling  a  dangerous  product,  but  who 
nonetheless  engaged  in  fraudulent 
conduct  to  sell  the  product,  would  be 
subject  to  this  provision.  This 
subsection  does  not  apply  to  conduct 
addressed  elsewhere  in  the  guidelines; 
e.g.,  a  violation  of  a  condition  of  release 
(addressed  in  §  2J1.7  (Offense 
Committed  While  on  Release))  or  a 
violation  of  probation  (addressed  in 
§4A1.1  (Criminal  History  Category)).", 
and  inserting: 

"If  the  defendant  committed  a 
violation  of  any  judicial  or 
administrative  order,  injunction,  decree, 
or  process,  an  upward  departure  may  be 
warranted.  If  it  is  established  that  an 
entity  the  defendant  controlled  was  a 
party  to  the  prior  proceeding  and  the 
defendant  had  knowledge  of  that  prior 
decree  or  order,  an  upward  departure 
pursuant  to  this  note  may  be  warranted, 
even  if  the  defendant  was  not  a 
specifically  named  party  in  that  prior 
case.  For  example,  an  upward  departure 
may  be  warranted  in  the  case  of  a 
defendant  whose  business  was 
previously  enjoined  from  selling  a 
dangerous  product,  but  who  nonetheless 
engaged  in  fraudulent  conduct  to  sell 
the  product.  However,  an  upward 
departure  based  on  conduct  addressed 
elsewhere  in  the  guidelines  (e.g..  a 
violation  of  a  condition  of  release 
addressed  in  §  2J1.7  (Commission  of 
Offense  While  on  Release)  or  a  violation 
of  probation  addressed  in  §4A1.1 
(Criminal  History  Category))  is  not 
authorized  under  this  note. 

An  upward  departure  pursuant  to  this 
note  also  may  be  warranted  if  the 
offense  involves  a  violation  of  a  special 
judicial  process,  such  as  a  bankruptcy  or 
probate  proceeding.  A  violation  of  a 
special  judicial  process  occurs  when  the 
offense  conduct  for  which  the  defendant 
is  accountable  involves  a  misuse  of  a 
judicial  proceeding  to  gain  an 
undeserved  advantage.  For  example,  a 
defendant  who  files  a  false  document 
with  a  bankruptcy  court  to  conceal  an 
asset  violates  the  bankruptcy  process 
because  concealing  the  asset  from 
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creditors  misuses  the  debtor's  protection 
from  creditors  and  gives  the  defendant 
an  undeserved  advantage  in  the 
proceeding.". 

The  Commentary  to  §^Fl.l  captioned 
"Background"  is  amended  in  the  fourth 
paragraph  by  striking  the  last  sentence 
as  follows: 

"A  defendant  who  has  been  subject  to 
civil  or  administrative  proceedings  for 
the  same  or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies.".] 

[Option  (2)(a)  Enhancement 
provision:  The  Commentary  to  §  2F1.1 
captioned  "Application  Notes"  is 
amended  in  Note  5  in  the  by  striking: 

"Subsection  (b)(3)(B)  provides  an 
adjustment  for  violation  of  any  judicial 
or  administrative  order,  injunction, 
decree,  or  process.  If  it  is  established 
that  an  entity  the  defendant  controlled 
was  a  party  to  the  prior  proceeding,  and 
the  defendant  had  knowledge  of  the 
prior  decree  or  order,  this  provision 
applies  even  if  the  defendant  was  not  a 
specifically  named  party  in  that  prior 
case.  For  example,  a  defendant  whose 
business  was  previously  enjoined  from 
selling  a  dangerous  product,  but  who 
nonetheless  engaged  in  fraudulent 
conduct  to  sell  the  product,  would  be 
subject  to  this  provision.  This 
subsection  does  not  apply  to  conduct 
addressed  elsewhere  in  the  guidelines; 
e.g.,  a  violation  of  a  condition  of  release 
(addressed  in  §  2J1.7  (Offense 
Committed  While  on  Release))  or  a 
violation  of  probation  (addressed  in 
§4A1.1  (Criminal  History  Category)).", 
and  inserting: 

"Subsection  (b)(3)(B)  provides  an 
enhancement  if  the  defendant  conmiits 
a  fraud  in  contravention  of  a  prior 
official  judicial  or  administrative 
warning,  in  the  form  of  an  order, 
injunction,  decree,  or  process,  to  take  or 
not  to  take  a  specified  action.  A 
defendant  who  does  not  comply  with 
such  an  official  judicial  or 
administrative  warning  demonstrates 
aggravated  criminal  intent  and  deserves 
additional  punishment.  If  it  is 
established  that  an  entity  the  defendant 
controlled  was  a  party  to  the  prior 
proceeding  that  resulted  in  the  official 
judicial  or  administrative  warning,  and 
the  defendant  had  knowledge  of  that 
prior  decree  or  order,  this  enhancement 
applies  even  if  the  defendant  was  not  a 
specifically  named  party  in  that  prior 
case.  For  example,  a  defendant  whose 
business  was  previously  enjoined  from 
selling  a  dangerous  product,  but  who 


nonetheless  engaged  in  fraudulent 
conduct  to  sell  the  product,  is  subject  to 
this  enhancement.  This  enhancement 
does  not  apply  to  conduct  addressed 
elsewhere  in  the  guidelines  (e.g..  a 
violation  of  a  condition  of  release 
addressed  in  §2J1.7  (Commission  of 
Offense  While  on  Release)  or  a  violation 
of  probation  addressed  in  §4A1.1 
(Criminal  History  Category)).". 
.  The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  fourth 
paragraph  by  striking  the  last  sentence 
as  follows: 

"A  defendant  who  has  been  subject  to 
civil  or  administrative  proceedings  for 
the  same  or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies.".) 

(Option  2(b)  Upward  departure 
provision:  Section  2Fl.l(b)(3)  is 
amended  by  striking  "(A)";  and  by 
striking  "or  (B)  violation  of  any  judicial 
or  administrative  order,  injimction, 
decree,  or  process  not  addressed 
elsewhere  in  the  guidelines,". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  in  the  by  striking: 

"Subsection  (b)(3)(B)  provides  an 
adjustment  for  violation  of  any  judicial 
or  administrative  order,  injunction, 
decree,  or  process.  If  it  is  established 
that  an  entity  the  defendant  controlled 
was  a  party  to  the  prior  proceeding,  and 
the  defendant  had  knowledge  of  the 
prior  decree  or  order,  this  provision 
applies  even  if  the  defendant  was  not  a 
specifically  named  party  in  that  prior 
case.  For  example,  a  defendant  whose 
business  was  previously  enjoined  from 
selling  a  dangerous  product,  but  who 
nonetheless  engaged  in  fraudulent 
conduct  to  sell  the  product,  would  be 
subject  to  this  provision.  This 
subsection  does  not  apply  to  conduct 
addressed  elsewhere  in  the  guidelines; 
e.g.,  a  violation  of  a  condition  of  release 
(addressed  in  §  2J1.7  (Offense 
Committed  While  on  Release))  or  a 
violation  of  probation  (addressed  in 
§4Al.l  (Criminal  History  Category)).", 
and  inserting: 

"An  upward  departure  may  be 
warranted  if  the  defendant  commits  a 
fraud  in  contravention  of  a  prior  official 
judicial  or  administrative  warning,  in 
the  form  of  an  order,  injunction,  decree, 
or  process,  to  take  or  not  to  take  a 
specified  action.  The  failure  to  comply 
with  such  a  warning  demonstrates 
aggravated  criminal  intent  that  may 
deserve  a  sentence  outside  the  guideline 
range.  If  it  is  established  that  an  entity 
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the  defendant  cc^i^trolled  was  a  party  to 
the  prior  proceeding  and  the  defendant 
had  knowledge  of  the  prior  decree  or 
order,  an  upward'  departure  pursuant  to 
this  note  may  be;  warranted,  even  if  the 
defendant  was  nbit  a  specifically  named 
party  in  that  prib^  case.  For  example,  an 
upward  departu^  may  be  warranted  in 
the  case  of  a  def^^dant  whose  business 
was  previously  ebjoined  from  selling  a 
dangerous  product,  but  who  nonetheless 
engaged  in  fraudulent  conduct  to  sell 
the  product.  However,  an  upward 
departiue  based  dn  conduct  addressed 
elsewhere  in  the  ^uidelines(e.g.,  a 
violation  of  a  coitdition  of  release 
addressed  in  §  2j  1.7  (Commission  of 
Offense  While  on  'Release)  or  a  violation 
of  probation  addrtssed  in  §  4A1.1 
(Criminal  History  Category))  is  not 
authorized  under  this  note.". 

The  Comment^^  to  §  2F1.1  captioned 
"Background"  is'imended  in  the  fourth 
paragraph  by  striking  the  last  sentence 
as  follows:  : 

"A  defendant  who  has  been  subject  to 
civil  or  administrative  proceedings  for 
the  same  or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  ipif  additional 
punishment  for  i^0t  conforming  with  the 
requirements  of  j^cial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies.".] 

(D)  Grouping  FaiUre  to  Appear  Count 
with  Underlying  Offense 

Synopsis  ofPropmed  Amendment 

This  amendmetilt  addresses  the  circuit 
conflict  regarding  whether  the  guideline 
procedure  of  grouping  the  failure  to 
appear  count  of  cqnviction  with  the 
underlying  offen^  violates  the  statutory 
mandate  of  impoijng  a  consecutive 
sentence.  Compaie  United  States  v. 
Agoro,  996  F.2d  ll288  (1st  Cir.  1993); 
United  States  v.  iffcres,  23  F.3d  408  (6th 
Cir.  1994)(unpub|i^hed)  with  United 
States  V.  Packer,  70  F.3d  357  (5th  Cir. 
1995),  cert,  denied  117  S.Ct.  75  (1996). 
The  proposal  maimains  the  current 

pilure  to  appear  and 
ce,  but  addresses 
icies  in  the 
cally,  the  proposal  (l) 
jguishes  between 
statutes  that  require  imposition  of  a 
consecutive  term  frf  imprisonment  only 
if  imprisonment  i^  imposed  (e.g.,  18 
U.S.C.  3146  (Pen^  y  for  failure  to 
appear)  and  statutes  that  require  both  a 
minimum  term  of^imprisonment  and  a 
consecutive  sentence  (e.g.,  18  U.S.C. 
924(c)  (Use  of  a  fii^arm  in  relation  to 
crime  of  violence  or  drug  trafficking 
offense));  (2)  adds  a  paragraph  stating 
that  the  method  otiltlined  for 
determining  sentence  for  failure  to 


grouping  rules  fot 
obstruction  of  just 
internal  inconsistc 
guidelines.  Specil^ 
more  clearly  distir 


appear  and  similar  statutes  ensures  an 
incremental,  consecutive  punishment; 
and  (3)  adds  departure  provision  if 
offense  conduct  involves  multiple 
obstructive  behavior. 

Proposed  Amendment 

The  Commentary  to  §  2J1.6  captioned 
"Application  Notes"  is  amended  in 
Note  3  in  paragraph  two  by  striking: 

"Otherwise,  in  the  case  of  a 
conviction  on  both  the  underlying 
offense  and  the  failure  to  appear,  the 
failure  to  appear  is  treated  under  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice)  as  an 
obstruction  of  the  underlying  offense; 
and  the  failure  to  appear  count  and  the 
count(s)  for  the  underlying  offense  are 
grouped  together  under  §  3Dl.2(c).  Note 
that  although  18  U.S.C.  3146(b)(2)  does 
not  require  a  sentence  of  imprisonment 
on  a  failure  to  appear  count,  it  does 
require  that  any  sentence  of 
imprisonment  on  a  failure  to  appear 
count  be  imposed  consecutively  to  any 
other  sentence  of  imprisonment. 
Therefore,  in  such  cases,  the  combined 
sentence  must  be  constructed  to  provide 
a  'total  punishment'  that  satisfies  the 
requirements  both  of  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction)  and  18  U.S.C.  3146(b)(2). 
For  example,  where  the  combined 
applicable  guideline  range  for  both 
counts  is  30-37  months  and  the  court 
determines  a  'total  punishment'  of  36 
months  is  appropriate,  a  sentence  of 
thirty  months  for  the  underlying  offense 
plus  a  consecutive  six  months  sentence 
for  the  failure  to  appear  count  would 
satisfy  these  requirements.", 
and  inserting: 

"Otherwise,  in  the  case  of  a 
conviction  on  both  the  underlying 
offense  and  the  failure  to  appear,  the 
failure  to  appear  is  treated  under  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice)  as  an 
obstruction  of  the  underlying  offense; 
and  the  failure  to  appear  count  and  the 
count(s)  for  the  underlying  offense  are 
grouped  together  under  §  3Dl.2(c).  (Note 
that  18  U.S.C.  3146(b)(2)  does  not 
require  a  sentence  of  imprisonment  on 
a  failure  to  appear  count,  although  if  a 
sentence  of  imprisonment  o^Lthe  failure 
to  appear  count  is  imposed,  the  statute 
requires  that  the  sentence  be  imposed  to 
run  consecutively  to  any  other  sentence 
of  imprisonment.  Therefore,  unlike  a 
count  in  which  the  statute  mandates 
both  a  minimum  and  a  consecutive 
sentence  of  imprisonment,  the  grouping 
rules  of  §§3D1.1-3D1.5  apply.  See 
§3Dl.l(b).  comment,  (n.l),  and  §3Dl.2, 
comment,  (n.l).)  The  conibined 
sentence  will  then  be  constructed  to 


provide  a  'total  punishment'  that 
satisfies  the  requirements  both  of 
§  5G1.2  (Sentencing  on  Multiple  Counts 
of  Conviction)  and  18  U.S.C. 
|^146(b)(2).  For  example,  if  the 
combined  applicable  guideline  range  for 
both  counts  is  30-37  months  and  the 
court  determines  a  'total  punishment'  of 
36  months  is  appropriate,  a  sentence  of 
thirty  months  for  the  underlying  offense 
plus  a  consecutive  six  months  sentence 
for  the  failure  to  appear  count  would 
satisfy  these  requirements.  (Note  that 
the  combination  of  this  instruction  and 
increasing  the  offense  level  for  the 
obstructive,  failure  to  appear  conduct 
has  the  effect  of  ensuring  an 
incremental,  consecutive  punishment 
for  the  failure  to  appear  count,  as 
required  by  18  U.S.C.  3146(b)(2).)". 

The  Commentary  to  §  2J1.6  captioned 
"Application  Notes"  is  amended  by 
redesignating  Note  4  as  Note  5  and 
inserting  the  following  as  new  Note  4: 

"4.  If  a  defendant  is  convicted  of  both 
the  underlying  offense  and  the  failure  to 
appear  count,  and  the  defendant 
committed  additional  acts  of  obstructive 
behavior  (e.g.,  perjury)  during  the 
investigation,  prosecution,  or  sentencing 
of  the  instant  offense,  an  upward 
departure  may  be  warranted.  The 
upward  departure  will  ensure  an 
enhanced  sentence  for  obstructive 
conduct  for  which  no  adjustment  under 
§  3C1.1  (Obstruction  of  Justice)  is  made 
because  of  the  operation  of  the  rules  set 
out  in  Application  Note  3.". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  striking  "Where"  and 
inserting  "If;  and  by  striking  "where" 
both  places  it  appears  and  inserting  "if'. 
The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  7  in  the  first  sentence  by  striking 
"Where"  and  inserting  "IF*;  by  striking 
"both  of  the"  and  inserting  "both  of  an"; 
by  inserting  "e.g.,  18  U.S.C.  3146 
(Penalty  for  failiu^  to  appear);  18  U.S.C. 
1621  (Perjury  generally))"  following 
"obstruction  offense";  and  by  striking 
"the  underlying"  and  inserting  "an 
underlying". 

Section  3Dl.l(b)  is  amended  by 
striking  the  first  sentence  as  follows: 

"Any  count  for  which  the  statute 
mandates  imposition  of  a  consecutive 
sentence  is  excluded  from  the  operation 
of§§3Dl.2-3Dl.5.", 
and  inserting: 

"Exclude  from  the  application  of 
§§  3D1.2-3D1.5  any  count  for  which  the 
statute  (1)  specifies  a  term  of 
imprisonment  to  be  imposed;  and  (2) 
requires  that  such  term  of  imprisonment 
be  imposed  to  run  consecutively  to  any 
other  term  of  imprisonment.". 
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The  Commentary  to  §  3D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  the  following: 
"1.  Counts  for  which  a  statute 
mandates  imposition  of  a  consecutive 
sentence  are  excepted  &x)m  applicatioif 
of  the  multiple  count  rules.  Convictions 
on  such  counts  are  not  used  in  the 
determination  of  a  combined  offense 
level  under  this  Part,  but  may  affect  the 
offense  level  for  other  coimts.  A 
conviction  for  18  U.S.C.  924(c)  (use  of 
Hrearm  in  commission  of  a  crime  of 
violence)  provides  a  common  example. 
In  the  case  of  a  conviction  under  18 
U.S.C.  924(c),  the  specific  offense 
characteristic  for  weapon  use  in  the 
primary  offense  is  to  be  disregarded  to 
avoid  double  counting.  See  Commentary 
to  §  2K2.4  (Use  of  Firearm.  Armor- 
Piercing  Ammxmition,  or  Explosive 
During  or  in  Relation  to  Certain  Crimes). 
Example:  The  defendant  is  convicted  of 
one  coimt  of  bank  robbery  (18  U.S.C. 
2113),  and  one  count  of  use  of  a  firearm 
fn  the  commission  of  a  crime  oTViolence 
(18  U.S.C.  924(c)).  The  two  counts  are 
not  grouped  together,  and  the  offense 
level  for  the  bank  robbery  count  is 
computed  without  application  of  an 
enhancement  for  weapon  possession  or 
use.  The  mandatory  five-year  sentence 
on  the  wea{}on-use  coimt  runs 
consecutively,  as  required  by  law.  See 
§5Gl.2(a).". 
and  inserting: 

"1.  Subsection  (b)  applies  if  a  statute 
(A)  specifies  a  term  of  imprisonment  to 
be  imposed;  and  (B)  requires  that  such 
term  of  imprisonment  be  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment.  See,  e.g.,  18  U.S.C. 
924(c)  (requiring  mandatory  term  of  five 
years  to  run  consecutively).  The 
multiple  count  rules  set  out  under  this 
Part  do  not  apply  to  a  coimt  of 
conviction  covered  by  subsection  (b). 
However,  a  count  covered  by  subsection 
(b)  may  affect  the  offense  level 
determination  for  other  counts.  For 
example,  a  defendant  is  convicted  of 
one  count  of  bank  robbery  (18  U.S.C. 
2113).  and  one  count  of  use  of  a  firearm 
in  the  commission  of  a  crime  of  violence 
(18  U.S.C.  924(c)).  The  two  counts  are 
not  grouped  together  pursuant  to  this 
guideline,  and,  to  avoid  unwarranted 
double  coimting,  the  offense  level  for 
the  bank  robbery  count  under  USSG 
§  2B3.1  is  computed  without  application 
of  the  enhancement  for  weapon 
possession  or  use  as  otherwise  required 
by  subsection  (b)(2)  of  that  guideline. 
Pursuant  to  18  U.S.C.  924(c),  the 
mandatory  five-year  sentence  on  the 
weapon-use  count  runs  consecutively  to 
the  guideline  sentence  imposed  on  the 
bank  robbery  count.  See  §  5Gl.2(a). 


Unless  specifically  instructed, 
subsection  (b)  does  not  apply  when 
imposing  a  sentence  under  a  statute  that 
requires  the  imposition  of  a  consecutive 
term  of  imprisonment  only  if  a  term  of 
imprisonment  is  imposed  (i.e.,  the 
statute  does  not  otherwise  require  a 
term  of  imprisonment  to  be  imposed). 
See,  e.g.,  18  U.S.C.  3146  (Penalty  for 
failure  to  appearh  18  U.S.C.  924(a)(4) 
(regarding  penalty  for  18  U.S.C. 
922(q)(possession  or  discharge  of  a 
firearm  in  a  school  zone)).  Accordingly, 
the  multiple  coimt  rules  set  out  under 
this  Part  do  apply  to  a  count  of 
conviction  under  this  type  of  statute.". 

The  Commentary  to  §  3D1.2  captioned 
"Apphcation  Notes"  is  amended  in 
Note  1  by  striking  "mandates  imposition 
of  a  consecutive  sentence"  and  inserting 
"(A)  specifies  a  term  of  imprisonment  to 
be  imposed;  and  (B)  requires  that  such 
term  of  imprisonment  be  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment";  and  by  inserting  ";  id., 
comment. (n.l)"  following  "§3Dl.l(b)". 

Section  5Gl.2(a)  is  amended  by 
striking  "mandates  imposition  of  a 
consecutive  sentence"  and  inserting  "(1) 
specifies  a  term  of  imprisonment  to  be 
imposed;  and  (2)  requires  that  such  term 
of  imprisonment  be  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment";  and  by  inserting  "by 
the  statute"  following  "determined". 

The  Commentary  to  §  5G1.2  is 
amended  in  the  last  paragraph  by 
striking: 

"Counts  for  which  a  statute  mandates 
a  consecutive  sentence,  such  as  counts 
charging  the  use  of  a  firearm  in  a  violent 
crime  (18  U.S.C.  924(c))  are  treated 
separately.  The  sentence  imposed  on 
such  a  count  is  the  sentence  indicated 
for  the  particular  offense  of  conviction. 
That  sentence  then  runs  consecutively 
to  the  sentences  imposed  on  the  other 
counts.", 
and  inserting: 

"Subsection  (a)  applies  if  a  statute  (a) 
specifies  a  term  of  imprisonment  to  be 
imposed;  and  (b)  requires  that  such  term 
of  imprisonment  be  imposed  to  run 
consecutively  to  any  other  term  of 
imprisonment.  See,  e.g.,  18  U.S.C. 
924(c)  (requiring  mandatory  term  of  five 
years  to  run  consecutively  to  any  other 
term  of  imjjRsonment).  The  term  of 
years  to  be  imposed  consecutively  is 
determined  by  the  statute  of  conviction, 
and  is  independent  of  a  guideline 
sentence  on  any  other  count."; 
by  inserting  ",  e.g.."  following  "See"; 
and  by  adding  at  the  end  the  following: 

"Subsection  (a)  also  applies  in  certain 
other  instances  in  which  an 
independently  determined  and 
consecutive  sentence  is  required.  See, 


e.g..  Application  Note  3  of  the 
Commentary  to  §  2J1.6  (Failure  to 
Appear  by  Defendant),  relating  to  failure 
to  appear  for  service  of  sentence.", 

(E)  Imposters  and  the  Abuse  of  Trust 
Adjustment 

Synopsis  of  Proposed  Amendment 

This  amendment  addresses  the  circuit 
conflict  regarding  whether  the  abuse  of 
position  of  trust  adjustment  in  §  3B1.3 
applies  to  imposters.  The  majority  view 
defines  the  scope  of  the  adjustment  to 
include  imposters.  See  United  States  v. 
GUI.  99  F.3d  484  (1st  Cir.  1996);  United 
States  V.  Queen,  4  F.3d  925  (10th  Cir. 
1993),  cert,  denied,  510  U.S.  1182 
(1994).  The  minority  view  defines  the 
scope  of  the  enhancement  to  exclude 
imposters.  See  United  States  v. 
Echevarria.  33  F.3d  175  (2d  Cir.  1994). 
The  prop>osed  amendment  provides  that 
the  abuse  of  position  of  trust  adjustment 
applies  to  the  imposter  who  indicates 
that  he  legitimately  holds  a  position  of 
trust  when  in  fact  he  does  not  and  gives 
two  examples  oif  such  circumstances. 

Proposed  Amendment 

The  Commentary  to  §  3B  1.3  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  third  sentence  by  inserting 
"public  or  private"  following  "position- 
of';  in  the  fourth  sentence  by  striking 
"would  apply"  and  inserting  "applies"; 
and  in  the  last  sentence  by  striking 
"would"  and  inserting  "does.". 

The  Commentary  to  §  3B1.3  captioned 
"Application  Notes"  is  amended  by 
redesignating  Note  2  as  Note  3  and 
inserting  the  following  as  new  Note  2: 

"2.  This  enhancement  also  applies  in 
a  case  in  which  the  defendant  provides 
sufficient  indicia  to  the  victim  that  the 
defendant  legitimately  holds  a  position 
of  private  or  public  trust  when,  in  fact, 
the  defendant  does  not.  For  example, 
the  enhancement  applies  in  the  case  of 
a  defendant  who  (A)  perpetrates  a 
financial  fi-aud  by  leading  an  investor  to 
believe  the  defendant  is  a  legitimate 
investment  broker;  or  (B)  perpetrates  a 
ft-aud  by  representing  falsely  to  a  patient 
or  employer  that  the  defendant  is  a 
licensed  physician.  In  making  the 
misrepresentation,  the  defendant 
assumes  a  position  of  trust,  relative  to 
the  victim,  that  provides  the  defendant 
with  the  same  opportunity  to  commit  a 
difficult-to-detect  crime  that  the 
defendant  would  have  had  if  the 
position  were  held  legitimately.". 

The  Commentary  to  §  3B1.3  captioned 
"Background"  is  amended  by  inserting 
after  the  first  sentence  the  following: 

"The  adjustment  also  applies  to 
persons  who  provide  sufficient  indicia 
to  the  victim  that  they  legitimately  hold 
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a  position  of  publ  ii :  or  private  trust 
when,  in  fact,  they  do  not.". 

Issue  for  Comment:  The  Commission 
invites  comment  o  ti  whether,  in 
reference  to  the  abpve  proposed 
amendment,  it  should  amend  §  3B1.3  to 
provide  that  the  adjustment  does  not 
apply  to  an  imposjaer  (i.e.,  an  individual 
who  poses  as  an  individual  in  a  position 
of  public  or  private  trust). 

(F)  Instant  Offensit  and  Obstruction  of 
Justice 

Synopsis  ofPropc  i  ed  Amendment 

This  amendmeilt  addresses  the  circuit 
conflict  regarding  whether  the  term 
"instant  offense", i^s  used  in  the 
obstruction  of  justice  guideline,  §  3C1.1, 
includes  obstructions  that  occur  in  cases 
closely  related  to  the  defendant's  case  or 
only  those  speciHcally  related  to  the 
"offense  of  conviqtii on".  Three  options 
are  presented.  Option  One  (a),  the 
majority  view,  defines  the  scope  of  the 
adjustment  broadly  to  apply  to 
obstructions  of  jui^ice  in  closely  related 
cases.  See  United  States  v.  Powell,  113 
F.3d  464  (3d  Qr.Jj  brt.  denied,  118 
S.Ct.  454  (1997);  Uhited  States  v. 
lVa7ilcer.  119  F.3d  403  (6th  Cir.),  cert, 
denied.  _  S.  Ct.  4. 1997  WL  739733. 
(U.S.,  Dec.  15, 1997):  United  States  v. 
Acuna,  9  F.3d  144^  (9th  Cir.  1993); 
United  States  v.  Si^augh.  969  F.2d  858 
(10th  Cir.  1992).  Option  One  (b)  is  a 
variation  of  the  majority  view,  which  (1) 
clarifies  the  temporal  element  of  the 
obstruction  guidelitie  (that  the 
obstructive  conduct  must  occur  during 
the  investigation,  nrosecution,  or 
sentencing  of  the  ^fendant's  offense  of 
conviction);  and  (2)  instructs  that  the 
obstruction  must  relate  to  either  the 
defendant's  offensa  of  conviction  or  to 
a  closely  related  ci$e,  such  as  that  of  a 
co-defendant.  Opt  on  Two,  the  minority 
view,  defines  the  $(tope  of  the 
adjustment  narrowly  to  apply  only  to 
olKtructions  of  justice  dire<:tly 
connected  to  the  otfTense  of  conviction. 
See  United  States  v.  Perdomo,  927  F.2d 
111  (2d  Qr.  1991);  ^nited  States  v. 
Partee.  31  F.3d  52fe|(7th  Cir.  1994). 

Proposed  Amendment 

[Option  1(a):  The  Commentary  to 
§  3C1.1  captioned  "Application  Notes" 
is  amended  by  redesignating  Notes  1 
through  8  as  Notes  2  through  9, 
respectively:  and  by  inserting  the 
following  as  new  fiJbte  1: 
"1.  For  purposes  pf  this  guideline — 
'Instant  offense'  tmeans  the  offense  of 
which  the  defendant  is  convicted  and 
any  state  or  federal  offense  committed 
by  the  defendant  ohn  another  person  that 


is  closely  related  t^ 
conviction.". 


the  offiense  of 


The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4(b),  as  redesignated,  by  inserting 
before  the  semicolon  the  following: 
"during  the  investigation,  prosecution, 
or  sentenciiTg  of  the  defendtmt's  instant 
offense  (see  definition  in  Application 
Note  1)".) 

[Option  1(b):  Section  3C1.1  is 
amended  by  inserting  "(A)"  following 
"justice":  by  inserting  "the  course  of' 
following  "during"  and  by  inserting  "of 
conviction,  and  (B)  the  obstructive 
conduct  related  to  the  defendant's 
offense  of  conviction  or  a  closely  related 
offense"  following  "instant  offense". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  1  through  8  as  Note 
2  through  9,  respectively:  and  by 
inserting  the  following  as  new  Note  1: 

"1.  This  adjustment  applies  if  the 
defisndant's  obstructive  conduct  (A) 
occiured  during  the  course  of  the 
investigation,  prosecution,  or  sentencing 
of  the  defendant's  instant  offense  of 
conviction,  and  (B)  related  to  the 
defendant's  offense  of  conviction  or  a 
closely  related  case,  such  as  that  of  a  co- 
defiendant.".] 

[Option  2:  Section  3C1.1  is  amended 
by  inserting  "of  conviction"  following 
"instant  offense". 

The  Commentajy  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  1  through  8  as  Note 
2  through  9,  respectively;  and  by 
inserting  the  following  as  new  Note  1: 

"1.  This  adjustment  applies  if  the 
defendant's  obstructive  conduct  (A) 
occurred  during  the  course  of  the 
investigation,  prosecution,  or  sentencing 
of  the  defendant's  instant  offense  of 
conviction,  and  (B)  related  solely  to  the 
defendant's  instant  offense  of 
conviction.". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4,  as  redesignated,  in  the  last 
paragraph  by  striking  "where"  and 
inserting  "of  conviction  if. 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5(a),  as  redesignated,  by  inserting 
"of  conviction"  after  "instant  offense".) 

(G)  Failure  to  Admit  Drug  Use  While  on 
Pretrial  Release 

Synopsis  of  Proposed  Amendment 

This  amendment  addresses  the  circuit 
conflict  regarding  whether  lying  to  a 
probation  officer  about  drug  use  while 
out  on  bail  warrants  the  obstruction  of 
justice  adjustment.  Compare  United 
States  V.  Belletiere,  971  F.2d  961  {3d 
Cir.  1992);  United  States  v.  Thompson. 
944  F.2d  1331  (7th  Qr.  1994),  cert, 
denied,  502  U.S.  1097  (1992)  with 


United  States  v.  Garcia,  20  F.3d  670  (6th 
Or.  1994).  cert,  denied,  513  U.S.  1159 
(1995).  The  amendment  adopts  the 
majority  view  and  excludes  from 
application  of  §  3C1.1  a  defendant's 
denial  of  drug  use  while  on  pre-trial 
release. 

Proposed  Amendment 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  in  the  first  sentence  of  the  first 
paragraph  by  striking  "enhancement" 
and  inserting  "adjustment";  and  by 
inserting  "or  affect  the  determination  of 
whether  other  guideline  adjustments 
apply  (e.g.,  §  3E1.1  (Acceptance  of 
Responsibility))"  following  "guideline 
range";  in  the  second  sentence  by 
striking  "enhancement"  and  inserting 
"adjustment";  and  by  adding  at  the  end 
the  following  new  subdivision: 

"(e)  lying  to  a  probation  or  pretrial 
services  officer  about  defendant's  drug 
use  while  on  pre-trial  release,  although 
such  conduct  may  be  a  factor  in 
determining  whether  to  reduce  the 
defendant's  sentence  under  §  3E1.1 
(Acceptance  of  Responsibility).". 

(H)  Meaning  of  "Incarceration"  for 
Computing  Criminal  History 

Synopsis  of  Proposed  Amendment 

This  amendment  addresses  the  circuit 
conflict  regarding  whether  confinement 
in  a  community  treatment  center  or 
halfway  house  following  revocation  of 
parole,  probation,  or  supervised  release 

aualifies  as  "incarceration"  in 
etennining  the  defisndant's  subsequent 
criminal  history  score.  Two  options  are 
presented.  Option  One  (the  Sixth  Circuit 
view)  includes  confinement  in  a 
community  treatment  center,  halfway 
house,  or  home  detention  following 
revocation  of  parole,  probation,  or 
supervised  release  in  the  definition  of 
incarceration  in  determining  the 
defendant's  subsequent  criminal  history 
score.  See  United  States  v.  Rasco,  963 
F.2d  132  (6th  Qr.),  cert  denied.  506  U.S. 
883  (1992).  Option  Two  (the  Ninth 
Circuit  view)  excludes  confinement  in  a 
community  treatment  center,  halfway 
house,  or  home  detention  following 
revocation  of  parole,  probation,  or 
supervised  release  from  the  definition  of 
incarceration  in  determining  the 
defendant's  subsequent  criminal  history 
score.  See  United  States  v.  Latimer,  991 
F.2d  1509  (9th  Cir.  1992). 

Proposed  Amendment 

[Option  1:  The  Commentary  to 
§4A1.2  captioned  "Application  Notes" 
is  amended  in  Note  8  by  striking 
"Section"  and  inserting  "Sections";  by 
striking  "establishes"  and  inserting 
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"establish";  by  inserting  "the  offense  of 
conviction  and"  following  "includes"; 
by  striking  ".  See"  and  inserting  "within 
the  scope  or*;  by  striking  "(Relevant 
Conduct)"  following  "§  lBl.3 "  and  by 
adding  at  the  end  the  following  new 
paragraph: 

"Consistent  with  subsection  (k)  and 
Application  Note  11  of  this  guideline,  a 
term  of  imprisonment  imposed  upon 
revocation  of  probation,  parole,  or 
supervised  release  is  considered  part  of 
the  original  sentence  of  imprisonment, 
even  if  the  term  of  imprisonment 
imposed  upon  revocation  was  served  in 
home  detention,  a  community  treatment 
center,  or  a  halfway  house.  For  example, 
for  purposes  of  determining  the 
applicable  time  period  under 
§  4Al.2(e)(l),  a  prior  sentence  of 
imprisormient  that  is  not  within  the  15- 
year  time  period  nevertheless  will  be 
countable  if  the  defendant  (A)  was 
placed  on  probation,  parole,  or 
supervised  release  for  that  offense  and 
(B)  was  sentenced  to  a  term  of 
imprisoimient  for  revocation  of  the 
probation,  parole,  or  supervised  release 
within  15  years  of  the  defendant's 
commencement  of  the  instant  offense.".) 

(Option  2:  The  Commentary  to 
§4A1.2  captioned  "Application  Notes" 
is  amended  in  Note  8  by  striking 
"Section"  and  inserting  "Sections";  by 
striking  "establishes"  and  inserting 
"establish";  and  by  adding  at  the  end 
the  following  new  paragraphs: 

"For  purposes  of  subsection  (d)(2), 
home  detention  and  confinement  in  a 
halfway  house  or  community  treatment 
center,  when  imposed  upon  revocation 
of  probation,  parole,  or  supervised 
release,  are  not  within  the  meaning  of 
'sentence  to  confinement." 

For  purposes  of  subsection  (e).  home 
detention  and  confinement  in  a  halfway 
house  or  community  treatment  center, 
when  imposed  upon  revocation  or 
probation,  parole,  or  supervised  release, 
are  not  with  the  meaning  of  'sentence  of 
imprisonment.'".] 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday,  January  6,  1998  /  Notices 


(I)  Diminished  Capacity 
Synopsis  of  Proposed  Amendment 

This  amendment  addresses  the  circuit 
conflict  regarding  whether  a  diminished 
capacity  departure  is  precluded  if  the 
defendant  committed  a  "crime  of 
violence"  as  that  term  is  defined  in  the 
career  offender  guideline.  Four  options 
are  presented. 

Option  One  (the  majority  view) 
defines  the  scope  of  the  departure 
narrowly  to  exclude  all  offenses  that 
would  be  crimes  of  violence  under  the 
career  offender  guideline.  See  United 
States  v.  Poff,  926  F.2d  588  (7th  Cir.)(en 
banc),  cert,  denied.  502  U.S.  827  (1991); 


United  States  v.  Maddelena,  893  F.2d 
815  (6th  Cir.  1989).  cert,  denied.  502 
U.S.  882  (1991);  United  States  v. 
Mayotte.  76  F.3d  887  (8th  Cir.  1996); 
United  States  v.  Borrayo,  898  F.2d  91 
(9th  Cir.  1989);  United  States  v.  Rosen. 
896  F.2d  789  (3d  Cir.  1990);  United 
States  V.  Dailey.  24  F.3d  1323  (11th  Cir. 
1994).  Option  Two  (the  minority  view) 
defines  the  scope  of  the  departure 
broadly  to  allow  consideration  of  the 
facts  and  circumstances  surrounding  the 
commission  of  the  crime  in  determining 
whether  a  defendant  is  dangerous.  See 
United  States  v.  Chatman,  986  F.2d 
1446  (D.C.  Cir.  1993);  United  States  v. 
Weddle.  30  F.3d  532  (4th  Cir.  1994). 
Option  Three  (a  variation  of  the 
minority  view)  defines  the  scope  of  the 
departure  to  exclude  cases  that  involve 
actual  violence  or  a  serious  threat  of 
violence.  Option  Four  defines  the  scope 
of  the  departure  broadly  by  removing 
the  "nonviolent  offense"  limitation. 

Proposed  Amendment 


(Option  1:  Section  5K2.13  is  amended 
by  striking  "a  non-violent  offense"  and 
inserting  "an  offense  other  than  a  crime 
of  violence";  by  striking  "lower"  before 
"sentence";  and  by  inserting  "below  the 
applicable  guideline  range"  following 
"sentence". 

Section  5K2.13  is  amended  by  adding 
at  the  end  the  following  new 
Commentary: 

Commentary 

Application  Note 

1.  'Crime  of  violence'  is  defined  in 
§481.2  (Definitions  of  Terms  Used  in 
Section  4B1.1).".) 

[Option  2:  Section  5K2.13  is  amended 
by  striking  "lower"  before  "sentence";    . 
by  inserting  "below  the  applicable 
guideline  range"  following  "sentence"; 
and  by  striking: 

"to  reflect  the  extent  to  which  reduced 
mental  capacity  contributed  to  the 
commission  of  the  offense,  provided 
that  the  defendant's  criminal  history 
does  not  indicate  a  need  to  protect  the 
public". 

and  inserting: 

"In  determining  whether  an  offense  is 
non-violent,  the  court  should  consider 
the  totality  of  the  facts  and 
circumstances  of  the  offense.  If  the  facts 
and  circumstances  of  the  offense  or  the 
defendant's  criminal  history  indicate 
the  defendant  is  dangerous  such  that 
there  is  a  need  for  incarceration  to 
protect  the  public,  a  departure  under 
this  policy  statement  is  not  warranted. 
If  a  departure  is  warranted,  the 
departure  should  reflect  the  extent  to 
which  reduced  mental  capacity 


contributed  to  the  commission  of  the 
offense.".) 

(Option  3:  Section  5K2.13  is  amended 
by  striking  the  text  in  its  entirety  as 
follows: 

"If  the  defendant  committed  a  non- 
violent offense  while  suffering  from 
significantly  reduced  mental  capacity 
not  resulting  from  voluntary  use  of 
drugs  or  other  intoxicants,  a  lower 
sentence  may  be  warranted  to  reflect  the 
extent  to  which  reduced  mental 
capacity  contributed  to  the  commission 
of  the  offense,  provided  that-the 
defendant's  criminal  history  does  not 
indicate  a  need  for  incarceration  to 
protect  the  public", 
and  inserting: 

"A  sentence  below  the  applicable 
guideline  range  may  be  warranted  if  the 
defendant  committed  the  offense  while 
suffering  from  a  significantly  reduced 
mental  capacity.  However,  the  court 
may  not  depart  below  the  applfcable 
guideline  range  if  (1)  the  significantly 
reduced  mental  capacity  was  caused  by 
the  voluntary  use  of  drugs  or  other 
intoxicants;  (2)  the  facts  and 
circumstances  of  the  defendant's  offense 
indicate  a  need  to  protect  the  public 
because  the  offense  involved  actual 
violence  or  a  serious  threat  of  violence; 
or  (3)  the  defendant's  criminal  history 
indicates  a  need  to  incarcerate  the 
defendant  to  protect  the  public.  If  a 
departure  is  warranted,  the  extent  of  the 
departure  should  reflect  the  extent  to 
which  the  reduced  mental  capacity 
contributed  to  the  commission  of  the 
offense. 

Commentary 

Application  Note 

1.  For  purposes  of  this  policy 
statement — 

'Significantly  reduced  mental 
capacity'  means  the  defendant  is  unable 
to  (A)  understand  the  wrongfulness  of 
the  behavior  comprising  the  offense  or 
to  exercise  the  power  of  reason;  or  (B) 
control  behavior  that  the  defendant 
knows  is  Wrongful.".) 

(Option  4:  Section  5K2.13  is  amended 
by  striking  "a  non-violent"  and 
inserting  "the";  by  striking  "lower" 
before  "sentence";  by  inserting  "below 
the  applicable  guideline  range" 
following  "sentence";  by  striking 
"provided  that  the  defendant's  criminal 
history  does  not"  and  inserting  "unless 
the  nature  and  circumstances  of  the 
offense  or  the  defendant's  criminal 
history".] 

Issue  for  Comment:  The  Commission 
invites  comment  on  whether  Policy 
Statement  5K2.0  (Grounds  for 
Departure)  should  be  amended  to 
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incorporate  the  analysis  and  holding  of 
the  United  States, Supreme  Court 
decision  in  Koonly.  United  States,  116 
S.Ct.  2035  (1996):  If  so,  how  should  the 
policy  statement  be  amended  to 
accomplish  this  dl^jective? 

Hmnicide 

Chapter  Two,  Pai  1  A 

8.  Issue  for  Commmt  (Homicide) 

In  1997,  the  Coirtimission  undertook 
an  in-depth  examination  of  the 
manslaughter  guidelines,  $2A1.3 
(Voluntary  Manslaughter),  and  §  2A1.4 
(Involimtary  Manslaughter),  and  the 
statutory  penalties  for  these  offenses,  to 
determine  whether  the  guideline  and/or 
statutory  penalties  need  to  be  adjusted. 
The  Commission  flonned  a  staff  working 
group  to  analyze  t^ta  on  manslaughter 
cases  sentenced  under  the  guidelines,  to 
review  how  states  have  sentenced 
manslaughter  casias,  and  to  assess  the 
appropriate  relationship  (particularly 
Mdth  respect  to  o^nse  levels)  of.the 
manslaughter  guidelines  to  the  other  ' 
homicide  guidelines;  i.e.,  those  for  first 
and  second  degree  murder,  §§  2A1.1 
and  2A1.2.  The  Commission  also  held  a 
public  hearing  on  November  12, 1997, 
to  address  the  issue  of  appropriate 
sentences  for  manslaughter  offenses.  As 
a  consequence  ofjuat  hearing  and  the 
preliminary  analyses  of  the  Working 
Group,  the  Commission  has  expanded 
the  investigation  to  include  the 
sentencing  guidelines  applicable  to 
other  forms  of  homicide. 

In  connection  With  its  further  review 
and  possible  amesldment  of  the 
homicide  guidelines,  the  Commission 
requests  comment  On  the  following 
issues:  !  | 

(A)  Second  DegrcU  Murder  (§  2A1.2) 

(1)  Are  the  guideline  penalties  for  this 
offense  appropriate  relative  to  those  for 
voluntary  manslaughter,  assault,  and 
other  violent  offenses?  Specifically, 
should  the  base  a^ense  level  under 

§  2A1.2  be  increajsled  from  level  33  and, 
if  so,  by  what  amjlunt? 

(2)  Should  §  2Af  .2  be  amended  to  add 
specific  offense  characteristics  for  any 
aggravating  or  mitigating  factors  and,  if 
so,  what  factors?  |Altematively,  should 
an  application  n0te  encouraging 
departure  be  add0d  for  any  such  factors? 

(B)  Voluntary  Majiislaughter  (§  2A1.3) 

(1)  Are  the  guic^eline  penalties  for  this 
offense  appropriate  relative  to  those  for 
second  degree  murder,  aggravated 
assault,  assault  with  intent  to  kill,  and 
other  violent  offenses? 

Specifically,  si  <  tuld  the  base  offense 
level  under  §  2A1 .3  be  increased  and,  if 
so,  by  what  amoi  iit?  For  example,  one 


option  would  be  to  increase  the  base 
offense  level  from  level  25  (i.e.,  a 
guideline  range  of  57-71  months  for  a 
defendant  in  criminal  history  category  I 
with  no  adjustments)  to  level  28  (i.e.,  a 
guideline  range  of  78-97  months  for 
such  a  defendant). 

(2)  Should  a  specific  offense 
characteristic,  or  an  application  note 
encouraging  an  upward  departure,  be 
added  to  account  for  prior  violent 
conduct,  such  as  a  pattern  of  domestic 
abuse? 

(3)  Should  an  application  note  be 
added  requiring  a  minimum  period  of 
supervised  release  and  a  condition  of 
participation  in  a  substance  abuse 
program  in  a  case  in  which  alcohol  or 
drug  abuse  was  involved  in  the  offanse? 

(C)  Involuntary  Manslaughter  (§  2A1.4) 

(1)  The  Commission's  examination  of 
sentencing  data  indicate  that  the 
heartland  of  involuntary  manslaughter 
is  alcohol-related  vehicular  homicide. 
Currently  tmder  the  guideline,  a  base 
offense  level  of  level  14  (i.e.,  15-21 
months  for  a  defendant  in  criminal 
history  category  I  with  no  adjustments) 
applies  to  such  reckless  conduct.  The 
Commission  invites  comment  on 
whether  the  guideline  penalties  for  this 
and  other  forms  of  involuntary 
manslaughter  are  appropriate  relative  to 
those  for  other  offenses. 

Specifically,  should  the  base  offiense 
level  applicable  to  reckless  conduct  or, 
alternatively,  vehicular  homicides,  be 
increased  and,  if  so,  by  what  amount? 
For  example,  one  option  would  be  to 
increase  the  base  offense  level  for 
reckless  conduct  to  level  17  (i.e.,  24-30 
months  for  a  defendant  in  criminal 
histoiy  category  I  with  no  adjustments). 

(2)  Should  specific  offense 
characteristics  be  added  for  (i)  prior 
offenses  for  driving  under  the  influence 
of  alcohol  that  are  not  counted  in 
criminal  history;  (ii)  driving  without  a 
license  (in  a  jurisdiction  where  a  license 
is  required),  or  driving  with  a  revoked 
or  suspended  license;  (iii)  multiple 
deaths;  (iv)  causing  a  substantial  risk  of 
harm  to  innocent  "bystanders";  or  (v) 
"road  rage"  that  proximately  resulted  in 
the  vehicular  homicide?  Alternatively, 
should  an  application  note  be  added 
encouraging  upward  departure  for  any 
of  these  factors? 

(3)  Should  an  application  note  be 
added  requiring  a  minimum  period  of 
supervised  release  and  a  condition  of 
participation  in  a  substance  abuse 
program  in  a  case  in  which  alcohol  or 
drug  abuse  was  involved  in  the  offense? 

(4)  In  addition  to,  or  in  lieu  of, 
proposed  amendments  to  the 
Involuntary  Manslaughter  guideline,  the 
Commission  invites  comment  on 


alternative  approaches  that,  arguably, 
may  be  more  effective  in  preventing 
vehicular  homicide  offenses.  For 
example,  should  steps  be  taken  to 
punisn  more  severely  and/or  uniformly 
the  imderlying  conduct  of  driving  under 
the  influence  of  alcohol  or  drugs  PUI)? 
What  actions  might  the  Commission  ■ 
take  that  would  most  effectively  address 
these  contributing  problems? 

(D)  QoMly  Related  Guidelines: 

U  the  Commission  amends  any  of  the 
guidelines  referenced  above  in  the 
manner  indicated,  should  it  also  amend 
other  homicide  or  closely  related 
guidelines  (e.g.,  §2A1.5  (Conspiracy  or 
SoUcitation  to  Commit  Murder),  §  2A2.1 
(Assault  With  Intent  to  Commit  Murder; 
Attempted  Murder))  in  order  to 
maintain  proportionality  among 
penalties  for  the  offenses  covered  by 
these  guidelines?  If  so,  how  should  such 
guidelines  be  amended? 

Legislative  Ajnendments 

Electronic  Copyright  Infringement 
9.  Issue  for  Comment 

The  No  Electronic  Theft  Act.  Public 
Law  105-147,  was  recently  enacted  to 
provide  a  statutory  basis  to  prosecute 
and  punish  persons  who,  without 
authorization  and  without  realizing 
financial  gain  or  commercial  advantage, 
electronically  access  copyrighted 
materials  or  encourage  others  to  do  so. 
The  Act  includes  a  directive  to  the 
Commission  to  (A)  ensure  that  the 
applicable  guideline  range  for  a  crime 
committed  against  intellectual  property 
(including  offenses  set  forth  at  section 
506(a)  of  title  17,  United  States  Code, 
and  sections  2319,  2319A,  and  2320  of 
title  18,  United  States  Code)  is 
sufficiently  stringent  to  deter  such  a 
crime;  and  (B)  ensure  that  the  guidelines 
provide  for  consideration  of  the  retail 
value  and  quantity  of  the  items  with 
respect  to  which  the  crime  against 
intellectual  property  was  committed. 

Each  of  the  statutes  mentioned  in  the 
congressional  directive  currently  are 
referenced  to  §  2B5.3  (Criminal 
Infringement  of  Copyright  or 
Trademark).  That  guideline  provides  for 
incrementally  greater  punishment  when 
the  retail  value  of  the  infringing  items 
exceeded  $2,000.  However,  when 
copyrighted  materials  are  infringed 
upon  by  electronic  means,  there  is  no 
"infringing  item",  as  would  be  the  case 
with  counterfeited  goods.  Therefore,  the 
Commission  must  determine  how  to 
value  the  infringed  upon  items  in  order 
to  implement  the  congressional 
directive  to  take  into  accoimt  the  retail 
value  and  quantity  of  the  items  with 
respect  to  which  the  offense  was 
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committed.  The  Commission  invites 
comment  on  how  §  2B5.3  (Criminal 
Infringement  of  Copyright  or 
Trademark)  should  be  amended  to  best 
effectuate  the  congressional  directives. 

An  approach  suggested  by  the 
Department  of  Justice  is  set  forth  below. 
The  Commission  invites  comment  on 
this  and  alternative  proposals. 

Department  of  Justice  Proposed 
Amendments  to  §2B5.3: 

The  text  of  §  2B5.3  is  amended  to  read 
as  follows:  "(a)  Base  offense  level:  [6] 
(b)  Specific  Offense  Characteristic 
(1)  ff  the  loss  to  the  copyright  or 
trademark  exceeded  $2,000,  increase  by 
the  corresponding  number  of  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit).". 

The  Commentary  to  §  2B5.3  captioned 
"Application  Note"  is  amended  in  Note 
1  by  striking: 

"  'Infringing  items'  means  the  items 
that  violate  the  copyright  or  trademark 
laws  (not  the  legitimate  items  that  are 
infringed  upon).", 
and  inserting: 

.  "A  court  may  calculate  the  'loss  to  the 
copyright  or  trademark  owner'  in  any 
reasonable  manner.  In  determining  'loss 
to  the  cop3rright  or  trademark  owner,' 
the  court  may  consider  lost  profits,  the 
value  of  the  infringed  upon  items,  tlie 
value  of  the  infringing  items,  the  injury 
to  the  copyright  or  trademark  owner's 
reputation,  and  other  associated 
harms.". 

The  Commentary  to  §  2B5.3  captioned 
"Application  Note"  is  amended  by 
striking  "Note"  and  inserting  "Notes"; 
and  b^  adding  at  the  end  the  following 
new  note: 

"2.  In  some  cases,  the  calculable  loss 
to  the  victim  understates  the  true  harm 
caused  by  the  offense.  For  example,  a 
defendant  may  post  copyrighted 
material  to  an  electronic  bulletin  board 
or  similar  online  facility,  making  it  easy 
for  others  to  illegally  obtain  and  further 
distribute  the  material.  In  such  an 
instance,  it  may  not  be  possible  to 
determine  or  even  estimate  how  many 
copies  were  downloaded,  or  how  much 
damage  the  defendant's  conduct 
ultimately  caused.  In  such  cases,  an 
upward  departure  may  be  warranted. 
See  Chapter  Five,  Part  K  (Departures).". 
The  Commentary  to  §  2B5.3  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  striking  "value  of  the 
infringing  items"  and  inserting  "loss  to 
the  copyright  or  trademark  owner";  and 
by  striking  "loss  or". 

Offenses  Against  Property  of  National 
Cemetery 

10.  Synopsis  of  Proposed  Amendment 

This  amendment  implements  the 
directive  to  the  Commission  in  the  . 


Federal  Register  /  Vol.  63.  No.  3  /  Tuesday,  January  6.  1998  /  Notices 


Veteran's  Cemetery  Protection  Act  of 
1997.  That  Act  directs  the  Commission 
to  provide  a  sentence  enhancement  of 
not  less  than  two  levels  for  any  offense 
against  the  property  of  a  national 
cemetery. 

Pmposed  Amendment 

Section  2Bl.l(b)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(8)  If  the  offense  involved  theft  of 
property  from  a  national  cemetery, 
increase  by  (2)  levels.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  new  paragraph: 

"  'National  cemetery'  means  a 
cemetery  (A)  established  under  section 
2400  of  title  3«,  United  States  Code,  or 
(B)  under  the  jurisdiction  of  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Air  Force, 
or  the  Secretary  of  the  Interior.". 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following  new  paragraph: 
"Subsection  (b)(8)  implements  the 
instruction  to  the  Commission  in 
Section  2  of  Public  Law  105  101.". 
Section  2Bl.3(b)  is  amended  by 
redesignating  subdivision  (3)  as 
subdivision  (4)  and  inserting  the 
following  as  the  new  subdivision  (3): 

"(3)  If  property  of  a  national  cemetery 
was  damaged  or  destroyed,  increase  by 
[21  levels." 

The  Commentary  to  §  2B  1.3  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  new  paragraph: 

"  'National  cemetery'  means  a 
cemetery  (A)  established  imder  section 
2400  of  title  38.  United  States  Code,  or 
(B)  under  the  jurisdiction  of  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Air  Force, 
or  the  Secretary  of  the  Interior.". 

The  Commentary  to  §  2B1.3  captioned 
"Background"  is  amended  by  inserting 
the  following  as  the  first  paragraph: 
"Subsection  (b)(3)  implements  the 
instruction  to  the  Commission  in 
Section  2  of  Public  Law  105-101.". 
Section  2K1.4  (b)  is  amended  by 
striking  "Characteristic"  and  inserting 
"Characteristics"  and  by  adding  at  the 
end  the  following  new  subdivision: 
"(2)  If  the  base  offense  level  is  not 
determined  under  (a)(4),  and  the  offense 
occurred  on  a  national  cemetery, 
increase  by  (2)  levels.". 

The  Commentary  to  §  2K1.4  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following  new 
note  and  background  commentary: 
"4.  'National  cemetery'  means  a 
cemetery  (A)  established  under  section 


2400  of  title  38,  United  States  Code,  or 
(B)  under  the  jurisdiction  of  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Air  Force, 
or  the  Secretary  of  the  Interior. 

Background:  Subsection  (b)(2) 
implements  the  directive  to  the 
Commission  in  Section  2,  Public  Law 
105-101.". 

Issue  for  Comment:  The  Commission 
invites  comment  on  whether,  in 
addition  to  the  increases  provided  in  the 
proposed  amendments  to  guidelines 
§  2B1.1,  2B1.3.  and  2K1.4,  these 
guidelines  also  should  be  amended  to 
provide  a  minimum  or  "floor"  offense 
level  for  a  crime  that  involves  thefl, 
vandalism,  or  destruction  of  property  of 
a  national  cemetery. 

Expansion  of  Prohibited  Person  in 
Firearm  Guideline 

11.  Synopsis  of  Proposed  Amendment 
This  is  a  two  part  amendment.  First, 
this  amendment  addresses  section  658 
of  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act,  1997  (contained  in  5ie  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997).  Section  658  amended 
18  U.S.C.  922(d)  to  prohibit  the  sale  of 
a  firearm  or  ammunition  to  a  person 
who  has  been  convicted  in  any  court  of 
a  misdemeanor  crime  of  domestic 
violence.  It  also  amended  18  U.S.C. 
922(g)  to  prohibit  a  person  who  has 
been  convicted  in  any  court  of  a 
misdemeanor  crime  of  domestic 
violence  from  transporting  or  receiving 
a  firearm  or  ammunition.  Section 
922(s)(3)(B)(i),  which  lists  what  a  person 
not  licensed  under  18  U.S.C.  923  must 
include  in  a  statement  to  the  handgun 
importer,  manufacturer,  or  dealer,  is 
amended  to  require  certification  that  the 
person  to  whom  the  gim  is  transferred 
was  not  convicted  in  any  court  of  a 
misdemeanor  crime  of  domestic 
violence.  Section  658  also  amended  18 
U.S.C.  921(a)  to  define  "misdemeanor 
crime  of  domestic  violence". 

Violations  of  18  U.S.C.  922(d)  and  (g) 
are  covered  by  the  firearms  guideline, 
§  2K2.1.  The  new  provisions  at  section 
922(d)  (sale  of  a  firearm  to  a  "prohibited 
person")  and  section  922(g) 
(transporting,  possession,  and  receipt  of 
a  firearm  by  a  "prohibited  person") 
affect  Application  Note  6  of  §  2K2.1. 
which  defines  "prohibited  person".  The 
proposed  amendment  amends 
Application  Note  6  to  include  a  person 
convicted  of  a  misdemeanor  crime  of 
domestic  violence  within  the  scope  of 
"prohibited  person".  It  also  defines 
"misdemeanor  crime  of  domestic 
violence"  by  reference  to  the  new 
statutory  definition  of  that  term. 
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Second,  this  aiUendment  increases  the 
base  offense  leve  For  a  defendant  who 
knowingly  sells  to  a  prohibited  person. 
This  proposal  is  presented  in  response 
to  a  proposed  directive  contained  in 
juvenile  justice  legislation  approved  by 
the  Senate  Judiciwy  Conunittee  early  in 
1997.  That  legislation  is  likely  to  be 
considered  by  th^  Senate  early  in  1998. 
The  House  of  Representatives  passed 
two  juvenile  justjce  bills  in  1997; 
however,  no  HoujslB  passed  bill  includes 
this  sftecific  proposal,  which  originated 
with  the  Departmant  of  Justice,  llie 
legislative  provis{(>n  would  require  the 
Conunissicm  to  intrease  the  base  ofiiense 
level  for  offenses  subject  to  the  firearms 
guideline,  §  2K2.1,  to  assure  that  a 
person  who  transferred  a  firearm  and 
who  knew  that  th^  transferee  was  a 
prohibited  persoii!  is  sutqect  to  the  same 
base  offense  level  as  the  transfsree. 

This  proposal  amends  the  two 
alternative  base  offense  levels  that 
pertain  to  prohibHed  persons  in  the 
firearms  guideline  to  carry  out  the 
legislative  provisjipn  described  above. 
The  pertinent  base  offense  level 
structure  imder  the  ciurent  firearms 
guideline  is  as  follows: 

(1)  A  base  offeitiSe  level  of  14  applies 
if  the  defendant  i^  a  prohibited  person. 

(2)  A  base  offease  level  of  1£  applies 
to  a  defendant  who  transferred  a  firearm 
to  a  prohibited  person  (and  to  a  variety 
of  other  firearms  joffenses). 

(3)  A  base  offease  level  of  20  applies 
if  the  defendant  is  a  prohibited  person 
and  the  offense  involved  certain  ■ 
modified  shotgims,  other  imusual 
weapons,  or  semiautomatic  assault 
weapons.  ' : 

(4)  A  base  offiease  level  of  18  applies 
to  a  defendant  who  transferred  such  a 
weapon  to  a  prohibited  person. 

The  proposed  amendment  makes 
level  14  (instead  (^  level  12)  applicable 
to  a  defendant  v/\ilp  knowingly  transfers 
a  firearm  to  a  proSiibited  person  and 
makes  level  20  (instead  of  level  18) 
applicable  to  a  defendant  who  transfers 
a  weapon  described  in  paragraph  (3) 
above  to  a  prohibited  person. 

Note  that  the  pjonding  legislative 
directive  would  lequire  the  specified 
offense  level  increaises  only  in  those 
cases  in  which  the  defendant  transferor 
knew  that  the  transferee  was  a 
prohibited  persob.  The  draft 
amendment  presented  below  also  raises 
the  policy  option,  >  shown  in  brackets,  of 
whether  the  sam^i  heightened  offense 
levels  should  ap^jy  if  the  transferor 
lacked  actual  knowledge  but  did  have 
"reasonable  causia  to  believe"  that  the 


transferee  was  a  prohibited  person.  The 
latter,  less  demanding  mental  state 
suffices  for  conviction  under  the 
relevant  statute  (18  U.S.C.  922(d)). 

Proposed  Amendment 

The  Commentary  to  §  2K2.1  capticmed 
"Application  Notes"  is  amended  in 
Note  6  by  striking  "or"  before  "(vi)"; 
and  by  inserting  the  following  before  the 
period: 

";  or  (vii)  has  been  convicted  in  any 
court  of  a  misdemeanor  crime  of 
domestic  violence  as  defined  in  18 
U.S.C.  921(a)(33)". 

Section  2K2. 1(a)(4)  is  amended  by 
striking  "the  defendant";  by  inserting 
"the  deffflidant"  after  "(A)";  by  striking 
"is  a  prohibited  person,  and"  after 
"(B)";  and  in  subdivision  (B)  by 
insmting  the  following  before  the 
semicolon: 

";  and  the  defmdant  (i)  is  a  prohibited 
person;  or  (ii)  transferred  the  firearm  to 
a  prohibited  perscm  and  knew  (or  had 
reasonable  cause  to  believe]  that  the 
transferee  was  a  prohibited  person". 

Section  2K2. 1(a)(6)  is  amended  by 
inserting  "(A)"  after  "defendant":  and 
by  inserting  ";  or  (B)  transferred  the 
firearm  to  a  prohibited  person  and  knew 
(or  had  reasonable  cause  to  believe]  that 
the  transferee  was  a  prohUMted.  person" 
before  ";  or". 

Conditions  of  Probation  and  Supervised 
Release 

12.  Synopsis  of  Proposed  Amendment 

This  is  a  three-part  amendment  that 
corrects  a  number  of  omissicms  arising 
out  of  the  1996-97  reworking  of  the 
guidelines  related  to  conditions  of 
probation,  §  5B1.3*  and  supervised 
release,  §  5D1.3. 

First,  the  amendment  adds  to  §  5B1.3 
a  condition  of  probation  regarding 
deportati(»i.  in  response  to  §  374  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
That  section  amended  18  U.S.C.  3563(b) 
to  add  a  new  discretionary  condition  of 
probation,  reflected  in  the  amendment 
below,  with  respect  to  deportation. 

Second,  this  amendment  deletes  the 
reference  in  the  supervised  release 
guideline  to  "just  punishment"  as  a 
reason  fw  the  imposition  of  aufew  as 
a  condition  of  supervised  release.  The 
need  to  provide  "just  punishment"  is 
not  included  in  18  U.S.C.  3583(c)  as  a 
factor  to  be  considered  in  imposing  a 
term  of  supervised  release. 

Third,  this  amendment  amends  the 
guidelines  pertaining  to  conditions  of 


probation  and  supervised  release  to 
indicate  that  discretionary  (as  opposed 
to  mandatory)  conditions  are  policy 
statements  of  the  Commission,  not 
binding  guidelines. 

Proposed  Amendment  ' 

Section  5Bl.3(d)  is  amended  by 
adding  at  the  end  the  following  new 
subdivision: 

"(6)  Deportation 

A  condition  ordering  deportation  by  a 
United  States  district  court  or  a  United 
States  magistrate  judge  if  (A)  the 
defendant  and  the  United  States  entered 
into  a  stipulation  of  deportation 
pursuant  to  section  238(dK5)  of  the 
Immigration  and  Nationality  Act;  or  (B) 
in  the  absence  of  a  stipulation  of 
deportation,  if,  after  notice  and  hearing 
pursiiant  to  such  section,  the  Attorney 
General  demonstrates  by  clear  and 
convincing  evidence  that  the  alien  is 
deportable.". 

Section  5Dl.3(d)  is  amended  by 
adding  at  the  end  the  following  new 
subdivisirai: 

"(6)  Deportation 

A  condition  ordering  deportation  by  a 
United  States  district  court  or  a  United 
States  magistrate  judge  if  (A)  the 
defen<tont  and  the  United  States  entered 
into  a  stipulation  of  deporiation 
pursuant  to  section  238(d)(5).  of  the 
Immigration  and  Nationality  Act;  or  (B) 
in  the  absence  of  a  stipulation  of 
deportation,  if,  after  notice  and  hearing 
pursuant  to  such  section,  the  Attorney 
General  demonstrates  by  clear  and 
convincing  evidence  that  the  alien  is 
deportable.". 

Section  5D1. 3(e)(5)  is  amended  by 
striking  "to  provide  just  punishment  for 
the  offense,". 

Section  5Bl.3(c)  is  amended  by 
inserting  "(Policy  Statement)"  before 
"The  follov«ng". 

Section  5Bl.3(d)  is  amended  by 
inserting  "(Policy  Statement)"  before 
"The  following". 

Section  5Bl.3(e)  is  amended  in  the 
title  by  adding  at  the  end  "(Policy 
Statement)". 

Section  5Dl.3(c)  is  amended  by 
inserting  "(Policy  Statement)"  before 
"The  following". 

Section  5Dl.3(d)  is  amended  by 
inserting  "(Policy  Statement)"  before 
"The  following". 

Section  5Dl.3(e)  is  amended  in  the 
title  by  adding  at  the  end  "(Policy 
Statement)". 

[FR  Doc.  98-91  Filed  1-5-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.215V) 

Fund  for  the  bnprovement  of 
Education:  Partnerships  in  Character 
Education  Pilot  Projects;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Years  (FY)  1998  and  1999 

Purpose  of  Program:  The  purpose  of 
the  Fund  for  the  Improvement  of 
Education  (FIE)  is  to  support  nationally 
significant  programs  to  improve  the 
quality  of  education,  assist  all  students 
to  meet  challenging  State  content 
standards,  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  purpose  of  this  competition 
is  to  support  pilot  projects  that  design 
and  implement  character  education 
programs  as  a  way  to  address  the 
broader  FIE  objectives. 

Eligible  Applicants:  Only  State 
educational  agencies,  in  partnership 
with  one  or  more  local  educational 
agencies,  may  apply  for  grants  under 
this  program. 

Deadline  for  Transmittal  of 
Applications:  3/16/98. 

Applications  Available:  1/20/98. 

Available  Funds:  Up  to  $4,000,000. 

Estimated  Range  of  Awards: 
$100,000-$!, 000,000. 

Estimated  Number  of  Awards:  Up  to 
10. 

Maximum  Award:  The  Secretary  will 
not  consider  an  application  that 
proposes  a  budget  exceeding  a  total  of 
$1,000,000. 

Note  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  75,  77,  79,  80.  81,  82.  85. 
and  86;  and  (b)  the  regulations  in  34 
CFR  Parts  98,  99.  700,  and  299  (General 
Provisions,  Elementary  and  Secondary 
Education  Act,  published  on  May  22, 
1997,  in  the  Federal  Register  (62  FR 
28247).      • 

SUPPLBIENTARY  INFORMATION:  It  is  the 
Department's  intent  to  fund  two  cycles 
of  awards  from  this  competition.  The 
first  cycle  of  awards  will  be  made  from 
FY  1998  funds.  If  applications  of  high 
quality  remain  unfunded,  additional 
awards  will  be  made  in  the  second  cycle 
in  FY  1999.  pending  availability  of  FY 
1999  funds. 
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The  statute  governing  the 
Partnerships  in  Character  Education 
Pilot  Projects  program,  limits  the 
amount  awarded  to  any  State  to 
$1,000,000  and  limits  the  funding 
period  to  five  years.  Within  those 
ptu^meters.  for  the  previous  funding 
cycles  for  this  program,  the  Secretary 
established  a  ceiling  of  $250,000  per 
year  for  up  to  four  years.  However, 
based  on  the  experiences  of  previous 
grantees,  and  on  suggestions  made  by 
State  educational  agency  officials  who 
have  not  participated  in  this  program, 
the  Secretary  has  decided  to  offer  a 
more  flexible  funding  structure  for  this 
competition.  Therefore,  in  designing 
character  education  activities,  each 
applicant  may  determine  the 
combination  of  fiinding  and  time  that  is 
most  appropriate.  The  total  funding 
requested  for  the  entire  grant  period 
may  not  exceed  $1,000,000;  the  total 
project  period  may  not  exceed  five 
years;  and  not  more  than  one  year  may 
be  used  for  planning  and  program 
design.  For  example,  one  applicant  may 
request  $500,000  per  year  for  two  years, 
while  another  may  request  $100,000  for 
the  first  year,  $400,000  for  the  second 
and  third  years,  and  $100,000  for  the 
fourth  year. 

In  preparing  an  application,  each 
applicant  should  take  special  care  to 
provide  a  timeline  and  a  narrative  that 
explains  the  costs  requested  for  each 
budget  period. 

Under  the  Character  Education 
program.  State  educational  agencies 
provide  technical  and  professional 
assistance  to  local  educational  agencies 
in  the  development  and  implementation 
of  curriculum  materials,  teacher 
training,  and  other  activities  related  to 
character  education.  Applicants  must 
propose  projects  designed  to  develop 
character  education  programs  that 
incorporate  the  following  elements  of 
character: 

(a)  Caring. 

(b)  Civic  virtue  and  citizenship. 

(c)  Justice  and  fairness. 

(d)  Respect. 

(e)  Responsibility. 

(f)  Trustworthiness. 

(g)  Any  other  elements  deemed 
appropriate  by  the  members  of  the 
partnership. 

Other  program  requirements  are 
described  in  the  application  package. 
FOR  APPUCAT10NS  OR  INFORMATION 
CONTACT:  To  request  an  application: 


Facsimile  machine:  202-219-2053; 
Voice  Mail:  202-219-2116;  E-Mail: 
Judy_Collins@ed.gov;  or  Mail:  OERI/ 
FIE  Application.  555  New  Jersey 
Avenue,  NW.  Washington,  DC  20208- 
5645.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD),  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient.  as 
well  as  all  other  Department  of 
Education  doctmients  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
doctmients  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8003. 

Dated:  December  30, 1997. 
Ricky  T.  Takai. 

Acting  Assistant  Secretary,  Office  of 
Educational  Research  and  Improvement. 
[FR  Doc  98-178  Filed  1-5-98;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 
[FRL-6940-4] 
RIN  2050-^E35 

List  Of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  modifying  the  rule 
listing  regulated  substances  and 
threshold  quantities  under  section 
112{r)  of  the  Clean  Air  Act  as  amended. 
EPA  is  deleting  the  category  of  Division 
1.1  explosives  (as  listed  by  DOT)  from 
the  list  of  regulated  substances. 
Regulated  flammable  substances  in 
gasoline  used  as  fuel  and  in  naturally 
occurring  hydrocarbon  mixtures  prior  to 


initial  processing  are  exempted  from 
threshold  quantity  determinations,  and 
the  provision  for  threshold 
determination  of  flammable  substances 
in  a  mixture  is  clarified.  The  definition 
of  stationary  source  is  modified  to 
clarify  the  exemption  of  transportation 
and  storage  incident  to  transportation 
and  to  clarify  that  naturally  occurring 
hydrqcarbon  reservoirs  are  not 
stationary  sources  or  parts  of  stationary 
soiuces.  In  addition,  EPA  is  clarifying 
that  the  Chemical  Accident  Prevention 
Provisions  do  not  apply  to  sources 
located  on  the  Outer  Continental  Shelf. 
EPA  believes  these  changes  will  better 
focus  accident  prevention  activities  on 
stationary  sources  with  high  hazard 
operations  and  reduce  duplication  with 
other  similar  requirements. 
DATES:  This  rule  is  effective  January  6, 
1998. 

ADDRESSES:  Docket:  The  docket  for  this 
rulemaking  is  A-96-C)8.  This  rule 
amends  a  final  rule,  the  docket  for 
which  is  A-91-74.  The  docket  may  be 


inspected  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket,  Room  M1500,  Waterside 
Mall,  401  M  St.,  SW,  Washington,  DC 
20460;  telephone  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez,  Chemical  Engineer, 
(202)  260-7913,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
U.S.  Environmental  Protection  Agency, 
MC-5101,  401  M  St.  SW,  Washington, 
DC  20460,  or  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline 
at  1-800-^24-9346. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  affected  by  this 
action  are  those  stationary  sources  that 
have  more  than  a  threshold  quantity  of 
a  regulated  substance  in  a  process. 
Regulated  categories  and  entities 
include: 


Category 


Chemical  Manufacturers 


Petrochemical  

Other  Manufacturing 


Examples  oT  regulated  entities 


Agriculture 

Public  Sources 

Utilities  

Others  


Federal  Sources 


Industrial  organics  &  inorganics,  paints,  pharmaceuticals,  adhesives 
sealants,  fibers. 

Refineries,  industrial  gases,  plastics  &  resins,  synthetic  rubber. 

Electronics,  semiconductors,  paper,  fabncated  metals,  industrial  ma- 
chinery, furniture,  textiles. 

Fertilizers,  pesticides. 

Drinking  and  waste  water  treatment  works. 

Electric  and  Gas  Utilities. 

Oil  and  gas  exploration  and  production,  natural  gas  processing,  food 
and  cold  storage,  propane  retail,  warehousing  and  wholesalers 

Military  and  energy  installations. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  also  could 
be  affected.  To  determine  whether  a 
stationary  source  is  affected  by  this 
action,  carefully  examine  the  provisions 
of  today's  notice.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

The  following  outline  is  provided  to 
aid  in  reading  this  preamble: 


Table  of  Contents 

I.  Introduction  and  Background 

A.  Statutory  Authority 

B.  Regulatory  History 

C.  List  Rule  Litigation 

n.  Discussion  of  the  Final  Rule  and  Public 
Comments 

A.  Explosives 

B.  Regulated  Flammable  Substances  in 
Gasoline  and  in  Natiirally  Occurring 
Hydrocarbon  Mixtures 


C.  Clarification  of  Threshold  Determination 
of  Regulated  Flammable  Substances  in 

Mixtures 

D.  Definition  of  Stationary  Source 

E.  Applicability  to  Outer  Continental  Shelf 
ni.  Summary  of  Revisions  to  the  Rule 

IV.  ludicial  Review 

V.  Required  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility 

C.  Paperwork  Reduction 

D.  Unfunded  Mandates  Reform  Act 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  National  Technology  Transfer  and 
Advancement  Act 

L  Introduction  and  Background 

A.  Statutory  Authority 

This  final  rule  is  being  issued  under 
sections  112(r)  and  301  of  the  Clean  Air 
Act  (CAA  or  Act)  as  amended. 

B.  Regulatory  History 

The  CAA,  section  112(r),  requires  EPA 
to  promulgate  an  initial  list  of  at  least 
100  substances  ("regulated  substances") 
that,  in  the  event  of  an  accidental 
release,  are  known  to  cause  or  may  be 


reasonably  expected  to  cause  death, 
injury,  or  serious  adverse  effects  to 
human  health  and  the  environment.  The 
CAA  also  requires  EPA  to  establish  a 
threshold  quantity  for  each  chemical  at 
the  time  of  listing.  Stationary  sources 
that  have  more  than  a  threshold 
quantity  of  a  regulated  substance  are 
subject  to  accident  prevention 
regulations  promulgated  under  CAA 
section  112(r)(7),  including  the 
requirement  to  develop  risk 
management  plans. 

Onjanuary  31, 1994,  EPA  - 

promulgated  the  list  of  regulated 
substances  and  thresholds  that  identify 
stationary  sources  subject  to  the 
accidental  release  prevention 
regulations  (59  FR  4478)  (the  "List 
Rule").  The  listed  substances  included 
77  acutely  toxic  substances,  63 
flammable  gases  and  volatile  flammable 
liquids,  and  Division  1.1  high  explosive 
substances  as  listed  by  the  United  States 
Department  of  Transportation  (DOT)  in 
49  CFR  172.101.  EPA  subsequently 
promulgated  a  rule  requiring  owners 
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Is,  adhesives, 


and  operators  of  stationary  sources  with 
listed  substances  above  their  threshold 
quantities  to  develop  programs 
addressing  acddfitatal  releases  and  to 
make  pubucly  available  risk 
management  plans  ("RMPs") 
siunmarizing  these  programs  (61  FR 
31668,  June  20, 1996)  (the  "RMP  Rule"). 
For  further  infonnation  on  these 

^n  112(r),  and  related 
is.  see  these  notices, 
found  in  40  CFR  part 
sdent  Prevention 
Collectively  are 
cddental  release 


regulations,  i 
statutory  provisi^ 
These  rules  can  I 
68,  "Chemical  A^ 
Provisional"  andj( 
referred  to  as  thej  ( 


prevention  regiil^ons. 
C.  List  Rule  Utig^on 

The  American  petroleum  Institute 
(API)  and  the  Institute  of  Makers  of 
Explosives  (IMEjj  01ed  petitions  for 
judicial  review  dfjthe  list  Rule 
(American  PetroMum  Institute  v.  EPA, 
No.  94-1273  (D.C.  Cir.)  and 
consoUdated  cases).  On  March  28, 1996, 
EPA  made  availajble  for  public  comment 
imder  CAA  section  113(g)  proposed 
settlement  agreeibents  with  API  and 
IME  (61  FR  1385B,  March  28, 1996). 
Consistent  with  these  agreements,  EPA 
proposed  amendments  to  the  List  Rule 
on  April  15, 1996j(61  FR  16598).  On 
Jime  20, 1996,  EPA  promulgated  a  stay 
of  certain  provisions  of  the  List  Rule 
that  were  affected  by  the  proposed 
amendments  (61  FR  31730).  EPA  is 
today  taking  finaliaction  on  the 
amendments  proposed  in  April  1996. 

n.  Discussion  of  It  he  Final  Rule  and 
Public  Comment^ 

In  this  final  ruU,  EPA  is  taking  the 
following  actions  to  amend  the  List 
Rule:  delisting  explosives;  exempting 
fixim  threshold  d^ermination  regulated 
flammable  substances  in  gasoline  and  in 
naturally  occurrihg  hydrocarbon 
mixtures  prior  to  mitial  processing; 
clarifying  the  prpyision  for  threshold 
determination  of  flammable  substances 
in  mixtures  to  exempt  mixtures  that  do 
not  have  a  National  Fire  Protection 
Association  (NFPA)  flammability  hazard 
rating  of  4;  modifying  the  definition  of 
stationary  sourcel  to  clarify  the 
exemption  of  tra^portation  and  storage 
incident  to  trans|>pitation  and  to  clarify 
that  naturally  occturring  hydrocarbon 
reservoirs  are  not  stationary  sources  or 
parts  of  stationary  sources;  and 
clarifying  that  the. chemical  accident 
prevention  provisions  do  not  apply  to 
sources  located  oin  the  Outer 
Continental  Shelf  ("OCS  sovirces"). 
These  amendments  were  proposed  on 
April  15, 1996.  ERA  received  37  letters 
commenting  on  tbe  proposal.  Major 
comments  are  discussed  below. 
Summaries  of  all  comments  and  the 


Agency's  responses  can  be  found  in  the 
summary  and  response  to  comments 
docimient  in  the  docket. 

A.  Explosives 

EPA  is  amending  the  List  Rule  to 
delete  the  category  of  high  explosives 
from  the  list  of  regulated  substances. 
Explosives  were  initially  listed  because 
of  their  potential  to  cause  oB^te  effects 
from  blast  waves.  In  addition,  EPA 
believed  that  there  existed  potential 
gaps  in  emergency  plaiming  and 
response  communication  that  made  risk 
management  planning  appropriate  for 
soiux»s  with  explosives,  hi  accordance 
with  the  Settlement  Agreement,  IME  has 
developed  and  will  implement  safety 
practices  that  will  provide  additional 
infonnation  and  enhance  the 
coordination  between  explosives 
facilities  and  the  emergency  planners 
and  responders.  As  discussed  in  the 
preamble  to  the  proposed  rule  of  April 
15, 1996,  EPA  concluded  that  current 
regulations  and  current  and 
contemplated  industry  practices 
promote  safety  and  accident  prevention 
in  storage,  handling,  transportation,  and 
use  of  explosives.  As  a  result,  these 
regulations  and  practices  adequately 
protect  the  public  and  the  environment 
from  the  hazards  of  accidents  involving 
explosives.  The  Agency  believes  these 
actions  effectively  close  the  remaining 
gap  in  emergency  planning  and 
response  communications.  Therefore, 
EPA  is  taking  final  action  to  delist 
explosives  from  the  list  of  regulated 
substances  under  section  112(r). 

EPA  received  six  comment  letters  on 
the  proposal  to  delist  explosives.  All  the 
commenters  supported  EPA's  proposal, 
citing  ciurent  regulations,  current  and 
contemplated  industry  practices,  and 
the  regulatory  burden  imposed  by 
listing  explosives. . 

B.  Regulated  Flammable  Substances  in 
Gasoline  and  in  Naturally  Occurring 
Hydrocarbon  Mixtures 

EPA  is  taking  final  action  to  provide 
specific  exemptions  from  threshold 
determination  for  regulated  flammable 
substances  in  gasoline  used  as  fuel  for 
internal  combustion  engines  and  for 
regulated  substances  in  naturally 
occurring  hydrocarbon  mixtures  prior  to 
initial  processing  in  a  petroleum 
refining  process  unit  or  a  natural  gas 
processing  plant.  These  exemptions 
reflect  EPA's  original  intent  to  exempt 
flammable  mixtures  that  do  not  meet  the 
criteria  for  a  National  Fire  Protection 
Association  (NFPA)  flammability  hazard 
rating  of  4  and  clarify  the  regulatory 
status  of  gasoline  and  naturally 
occurring  hydrocarbon  mixtures. 
Naturally  occurring  hydrocarbon 


mixtures  would  include  any  or  any 
combination  of  the  following:  natural 
gas  condensate,  crude  oil,  field  gas,  and 
produced  water.  This  rule  includes 
definitions  of  these  substances  as  well 
as  definitions  of  natural  gas  processing 
plant  and  petroleimi  refining  process 
unit. 

EPA  is  making  minor  changes  to  the    ' 
definitions  proposed  for  natural  gas 
processing  plant  and  petroleum  refining 
process  imit.  The  Noith  American 
Industrial  Classification  System 
(NAICS)  code  has  been  added  to  the 
definition  for  natural  gas  processing 
plant  in  this  final  rule.  In  addition,  part 
of  the  proposed  definition  has  been 
dropped,  because  it  included  the  term 
being  defined  and,  as  a  result, 
potentially  could  cause  confusion.  The 
NAICS  code  also  has  been  added  to  the 
definition  of  petroleum  refining  process 
unit.  The  proposed  definition  of 
petroleum  refining  process  unit 
included  the  Standard  Industrial 
Classification  (SIC)  code  (which  is  still 
cited  in  the  definition);  however,  SIC 
codes  have  been  replaced  by  NAICS 
codes. 

EPA  received  12  letters  in  support  of 
the  gasoline  exemption.  No  comments 
were  submitted  opposing  this 
exemption.  Several  of  the  commenters 
who  supported  the  exemption  also 
suggested  broadening  the  exemption  to  ~ 
include  blendstocks,  natural  gasolines, 
and  other  fuels.  Several  suggestions 
.  were  made  for  clarifying  the  gasoline 
exemption. 

EPA  does  not  believe  the  exemption 
should  be  broadened.  Individual 
flammable  substances  that  do  not  meet 
the -criteria  for  NFPA  4  for  flammability 
were  not  considered  for  listing  as 
flammables  in  development  of  the  list  of 
regulated  substances.  Although 
substances  such  as  blendstocks  and 
natural  gasoline  are  not  specifically 
exempted,  any  flammable  mixtures, 
including  blendstocks  and  natural 
gasoline,  that  do  not  meet  the  criteria  for 
an  NFPA  rating  of  4  for  flammability  are 
exempt  from  threshold  determination 
(see  Clarification  of  Threshold 
Determination  of  Regulated  Flammable 
Substances  in  Mixtures,  discussed 
below).  EPA  believes  that  substances 
and  mixtures  that  meet  the  criteria  for 
NFPA  4,  including  blendstocks  and 
fuels,  should  be  covered  by  the  rule, 
regardless  of  their  use.  EPA  believes 
such  substances  have  the  same  intrinsic 
hazards  whether  they  are  used  as 
gasoline  blendstocks,  as  fuels,  or  for 
other  piu-poses.  EPA's  analysis  indicates 
that  risks  associated  with  the  storage 
and  handling  of  flammable  substances 
are  a  function  of  the  properties  of  the 
materials,  not  their  end  use.  EPA  is 
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exempting  gasoline  because  it  does  not 
meet  the  NFPA  4  criteria,  and  EPA 
believes  it  does  not  represent  a 
significant  threat  to  the  pubHc  of  vapor 
cloud  explosions. 

EPA  received  16  letters  supporting  the 
exemption  of  naturally  occurring 
hydrocarbons  prior  to  initial  processing. 
One  commenter  suggested  modifying 
the  exemption  to  incorporate  site- 
specific  factors  because  conditions 
conducive  to  vapor  cloud  explosions 
might  exist  at  some  facilities  with 
exempted  flammable  substances, 
particularly  in  the  case  of  oil  and  gas 
production  facilities  located  adjacent  to 
chemical  production  facilities.  EPA 
recognizes  that  there  may  be  cases 
where  a  facility  may  not  be  subject  to 
the  RMP  requirements  because  of  this 
exemption,  but  where  the  potential  for 
vapor  cloud  explosions  may  exist. 
Neither  Congress  nor  EPA  intended  the 
List  Rule  to  capture  every  substance  that 
may  pose  a  hazard  in  particular 
circumstances.  Instead,  the  statute 
required  EPA  to  select  the  chemicals 
posing  the  greatest  risk  of  serious  effects 
from  accidental  releases.  To  implement 
these  criteria.  EPA  focused  primarily  on 
chemicals  that  posed  the  most 
significant  hazards  because  site-specific 
factors  vary  too  greatly  to  be  considered 
at  the  listing  stage  of  reguLtion.  EPA 
believes  the  hazards  of  naturally 
occiuring  hydrocarbon  mixtures  prior  to 
entry  into  a  natural  gas  processing  plant 
or  petroleum  refining  process  unit  do 
not  warrant  regulation.  The  general  duty 
clause  of  section  112(r)(l)  would  apply 
when  site-specific  factors  make  an 
unlisted  chemical  extremely  hazardous. 
Also,  the  particular  risk  cited  by  the 
commenter  probably  would  be 
addressed  by  the  RMP  Rule  even  with 
the  exemption  as  promulgated  today.  In 
the  case  of  a  chemical  facility  located 
adjacent  to  an  oil  and  gas  production 
facility,  the  owner  or  operator  of  the 
chemical  facility  is  likely  to  have 
processes  covered  due  to  other  regulated 
substances  and  would  have  to  consider 
site-specific  conditions  such  as  the 
presence  of  an  adjacent  oil  and  gas 
production  facility.  Therefore,  it  is 
inappropriate  to  condition  this 
exemption  on  site-specific  factors. 

C.  Clarification  of  Threshold 
Determination  of  Regulated  Flammable 
Substances  in  Mixtures 

To  clarify  threshold  determination  for 
regulated  flammable  substances  in 
mixtures,  EPA  is  taking  final  action  to 
provide  that,  for  mixtures  that  have  one 
percent  or  greater  concentration  of  a 
regulated  flammable  substance,  the 
entire  weight  of  the  mixture  shall  be 
treated  as  the  regulated  substance  unless 


the  owner  or  operator  can  demonstrate 
that  the  mixture  does  not  have  an  NFPA 
flammability  hazard  rating  of  4,  as 
defined  in  the  NFPA  Standard  System 
for  the  Identification  of  Fire  Hazards  of 
Materials.  NFPA  704-1996. 

In  its  proposed  rule,  to  define  NFPA 
4,  EPA  cited  and  proposed  to 
incorporate  by  reference  NFPA  704, 
Standard  System  for  the  Identification 
of  Fire  Hazards  of  Materials  (1990 
edition).  For  the  definition  and 
determination  of  boiling  point  and  flash 
point,  EPA  cited  and  proposed  to 
incorporate  by  reference  NFPA  321, 
Standard  on  the  Basic  Classification  of 
Flammable  and  Combustible  Liquids 
(1991  edition).  In  this  final  rule,  EPA  is 
updating  these  references  and 
incorporating  by  reference  the  1996 
edition  of  NFPA  704  and  the  1996 
edition  of  NFPA  30.  Flammable  and 
Combustible  Liquids  Code,  which 
renlaces  NFPA  321. 

Nine  comments  were  submitted 
supporting  this  clarification.  No 
opposing  comments  were  submitted. 

D.  Definition  of  Stationary  Source 

EPA  is  promulgating  the  amendments 
to  the  definition  of  stationary  source 
that  were  proposed  on  April  15. 1996. 
First.  EPA  is  clarifying  that  the 
exemption  for  regulated  substances  in 
transportation,  or  in  storage  incident  to 
such  transportation,  is  not  limited  to 
pipelines.  In  addition,  EPA  is  modifying 
the  definition  of  stationary  source  to 
clarify  that  naturally  occurring 
hydrocarbon  reservoirs  are  not 
stationary  soim:es  or  parts  of  stationary 
sources.  Finally.  EPA  is  modifying  thef 
definition  of  stationary  source  to  clarify 
that  exempt  transportation  shall 
include,  but  not  be  limited  to. 
transportation  activities  subject  to 
regulation  or  oversight  under  49  CFR 
parts  192. 193.  or  195.  as  well  as 
transportation  subject  to  natural  gas  or 
hazardous  liquid  programs  for  which  a 
state  has  in  effect  a  certification  under 
49  U.S.C.  section  60105. 

EPA  considers  the  transportation 
exemption  to  include  storage  fields  for 
natural  gas  where  gas  taken  from 
pipelines  is  stored  during  non-peak 
periods,  to  be  returned  to  the  pipelines 
when  needed.  Such  storage  fields 
include,  but  are  not  Hmited  to,  depleted 
oil  and  gas  reservoirs,  aquifers,  mines, 
and  caverns  (e.g..  salt  caverns).  For 
purposes  of  this  regulation,  this  type  of 
storage  is  incident  to  transportation  and, 
therefore,  is  not  subject  to  the  RMP  rule. 
The  transportation  exemption  also 
applies  to  liquefied  natural  gas  (LNG) 
facilities  subject  to  oversight  or 
regulation  under  49  CFR  parts  192, 193, 
or  195.  or  a  state  natural  gas  or 


hazardous  liquid  program  for  which  the 
state  has  in  effect  a  certification  to  DOT 
under  49  U.S.C.  section  60105.  These 
facilities  include  those  used  to  liquefy 
natural  or  synthetic  gas  or  used  to 
transfer,  store,  or  vaporize  LNG  in 
conjunction  with  pipeline 
transportation. 

EPA  believes  there  still  may  be 
potential  for  confusion  regarding  the 
jiuisdiction  and  regulatory 
responsibility  of  EPA  and  DOT  for 
pipelines  and  for  transportation 
containers  at  stationary  sources. 
"Transportation  in  commwce"  is 
defined  by  DOT  pursuant  to  Federal 
Hazardous  Materials  Transportation 
Law  (Federal  HAZMAT  Law.  49  U.S.C. 
sections  5107-5127).  As  a  result  of 
continued  questions  regarding  the  scope 
of  Federal  HAZMAT  Uw  and  the 
applicability  of  the  regulations  issued 
thereunder,  the  DOT  is  currently 
working  to  better  delineate  and  more 
clearly  define  the  applicability  of  its 
regulations.  DOT  currently 
contemplates  clarifying  its  jurisdiction 
through  the  rulemaking  process.  As  a 
result,  there  may  be  a  future  need  for 
EPA  to  further  amend  the  definition  of 
stationary  source  to  better  comport  with 
DOT  clarifications  or  actions.  The 
Agency  will  continue  to  work  closely 
with  DOT  to  minimize  confusion 
regarding  transportation  containers  and 
will  coordinate  with  DOT  to  ensure  that 
compatible  interpretations  about 
regulatory  coverage  are  provided  to  the 
regulated  community. 

EPA  received  15  letters  in  support  of 
the  exemption  of  transportation 
activities  from  the  definition  of 
stationary  source.  No  one  opposed  this 
exemption.  A  number  of  commenters. 
however,  believed  the  modifications 
would  not  eliminate  overlap  and 
confusion  between  EPA  and  DOT  rules. 
A  number  of  commenters  also  favored 
exempting  from  the  stationary  soiut:e 
definition  transportation  containers  no 
longer  under  active  shipping  papers  and 
transportation  containers  connected  to 
equipment  for  purposes  of  temporary 
storage,  loading,  or  unloading.  Some 
commenters  stated  that  EPA  would  be 
undermining  DOT's  authority  by 
regulating  activities  that  are  under  DOT 
jurisdiction.  Four  commenters 
recommended  exempting  all  containers 
that  are  suitable  for  transportation. 

EPA  developed  the  transportation 
exemptions  discussed  here  in 
consultation  with  DOT.  EPA's 
regulations  do  not  supersede  or  limit 
DOT'S  authorities  and.  therefore,  are  in 
compliance  with  CAA  section  310.  EPA 
believes  these  provisions  are  consistent 
with  other  EPA  regulations,  such  as  the 
Emergency  Planning  and  Community 
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Right-to-Know  Aldt  (EPCRA)  regulations 
imder  parts  355  ind  370.  EPA  disagrees 
that  suitability  for  transportation  should 
be  the  criterion  f0r  determining  whether 
a  container  shoul^  be  considned  part  of 
the  stationary  somt».  For  example,  EPA 
believes  that  a  railroad  tank  car 
containing  a  regulated  substance  could 
be  considered  a  qtBtionary  source  or  part 
of  a  stationary  soUrce,  even  though  the 
tank  car  is  "suitable  for  transportation." 
|uld  remain  at  one 
I  period  of  time, 
I  container,  and  could 
lie  community.  EPA 
considers  a  conttiBier  to  be  in 
transportation  as  long  as  it  is  attached 
to  the  motive  po«iler  that  delivered  it  to 
the  site  (e.g.,  a  trf  ck  or  locomotive).  If 
a  container  remai^  attached  to  the 
motive  power  th^t  delivered  it  to  the 
site,  even  if  a  fiacllity  accepts  delivery, 
it  would  be  in  transportation,  and  the 
contents  would  not  be  subject  to 
threshold  detenndhation.  As  stated 
earlier,  EPA  will  ioontinue  to  work  with 
DOT  to  avoid  regulatory  confusion. 
EPA  agrees  witn  commenters  who 
stated  that  activel  shipping  papers  may 
not  be  a  suitable  tiiterion  for 
determining  whe^ier  a  container  is  in 
transportation.  E|^  is  aware  that 
shipping  papers  $te  not  always 
generated,  nor  arf  {they  required  under 
DOT  rules.  Therejbre,  EPA  has  modified 
the  definition  of  stationary  source  to 
remove  the  reference  to  active  shipping 
papers.  EPA  alsoihas  modified  the 
definition  to  remoye  the  refierence  to 
tnnporary  storag^j  This  reference  may 
have  been  confiisi^  with  storage 
incident  to  transp^ntation. 

EPA  has  receivBld  questions  regarding 
the  statement  in  the  staticmary  soiuce 
definition  that  prc^rties  shall  not  be 
considered  conti^ous  solely  because  of 
a  railroad  or  gas  pipeline  right-of-way. 
In  response  to  theie  questions,  EPA  is 
clarifying  this  statement  by  deleting  the 
word  "gas."  EPA  always  intended  that 
neither  a  railroad  right-of-way  nor  any 
pipeline  right-of-Uay  should  cause 
properties  to  be  cdnsidered  contiguous. 

E.  Applicability  t  n  Outer  Continental 
Shelf 

EPA  is  providi]  kg  an  applicability 
exception  for  souites  on  ^e  outer 
continental  shelf  {QCS  sounds)  to 
clarify  that  Part  68|  does  not  appfy  to 
these  sources.  Ttd$  exception  is 
consistent  with  CAA  section  328.  which 
precludes  the  applicability  of  EPA  CAA 
rules  to  such  souMies  when  such  rules 
are  not  related  to  elttaining  or 
maintaining  ambient  air  quality 
standards  or  to  thlBJ  "prevention  of  ^ 
significant  deteric^ration"  provisions  of 


the  CAA.  Eleven  commenters  supported 
this  exception,  and  no  one  opposed  it. 

m.  Summary  of  Kevisimis  to  the  Rule 

EPA  is  amending  several  sections  of 
part  68  of  title  40  of  the  Code  of  Federal 
Regulations. 

m  §  68.3,  the  definition  of  stationary 
soiuce  is  revised.  The  revised  definition 
specifically  states  that  naturally 
occurring  hydrocarbon  reservoirs  are 
not  stationary  sources  or  parts  of 
stationary  sources.  The  definition  states 
that  exempt  transportation  includes,  but 
is  not  limited  to,  transportation, 
activities  subject  to  oversight  or 
regulation  under  49  CFR  parts  192, 193, 
or  195,  as  well  as  transportation  subject 
to  natiual  gas  or  hazardous  liquid 
programs  for  which  a  state  has  in  effect 
a  certification  under  49  U.S.C.  section 
60105.  In  additicm.  the  agency  has  made 
non-substantive  wording  changes  to 
improve  the  clarity  of  this  definition. 

Several  new  definitions  are  added  for 
§  68.3,  for  condensate,  crude  oil,  field 
gas,  natural  gas  jKocessing  plant, 
petroleum  refining  process  unit,  and 
produced  water. 

Section  68.10  is  amended  to  clarify 
that  part  68  does  not  apply  to  OCS 
sources. 

Several  revisions  are  made  to  §  68.115 
on  threshold  determination.  Section 
68.115(b)(2)  is  modified  to  state  that  the 
entire  weight  of  the  mixture  containing 
a  regulated  flammable  substance  shall 
be  treated  as  the  regulated  substance 
unless  the  owner  or  operator  can 
demonstrate  that  the  mixture  does  not 
have  an  ^fFPA  flammability  hazard 
rating  of  4.  Another  modification  to 
§  68.115(b)(2)  exempts  from  threshcrfd 
determination  regulated  flammable 
substances  in  gasoline  used  as  fuel  in 
internal  combustion  engines.  Regulated 
substances  in  naturally  occurring 
hydrocarbon  mixtures  (including 
condensate,  crude  oil,  field  gas.  and 
produced  water),  prior  to  entry  into  a 
natuiral  gas  processing  plant  or  a 
petroleiun  refining  process  unit,  also  are 
exempt  from  threshold  determinatitm. 
Section  68.115(b)(3).  on  concentrations 
of  a  regulated  explosive  substance  in  a 
mixtiue,  is  deleted,  and  §§  68.115(b)(4), 
68.115(b)(5),  and  68.115(b)(6)  are 
redesignated  as  §§  68.115(b)(3), 
68.115(b)(4).  and  68.115(b)(5). 
respectively. 

Secti(Hi  68.130  is  modified  by  the 
deletion  of  (a),  explosives  listed  by  DOT 
as  Division  1.1.  Section  68.13Q(b)  is 
redesignated  as  §§  68.l3Q(a).  and 
§§  68.130(c)  as  68.130(b). 

IV.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clefn 
Air  Act  (CAA).  judicial  review  of  the 


actions  taken  by  this  final  rule  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  action.  Under  section  307(b)(2)  of 
the  CAA.  the  reqiiirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

V.  Ra^iurad  ABatysM 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  judge  whether  the  regulatory 
action  is  "significant,"  and  therefore 
subject  to  OMB  review  and  the    - 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  aae  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiiect  on  the 
econcHny  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  government  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  at  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and,  therefore,  is  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
negative  econranic  impact  on  a 
substantial  niunber  of  small  «atities. 
This  final  rule  will  not  have  a 
significant  negative  impact  (m  a 
substantial  number  of  small  entities 
because  it  reduces  the  number  of 
substances  that  would  be  used  to 
identify  stationary  sources  for  regulation 
and  provides  exemptions  that  will 
reduce  the  niunber  of  stationary  sources 
subject  to  the  accidental  release 
prevention  requirements. 
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C.  Paperwork  Reduction 

Thif  rule  does  not  include  any 
information  collection  requirements  for 
OMB  to  review  under  the  provisions  of 
the  Paperwork  Reduction  Act. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRAJ,  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
govenunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  resuh  in  expendittues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  rule  will  reduce  the  niunber  of 
sources  subject  to  part  68.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
For  the  same  reason,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 


significantly  or  uniquely  affect  small 
governments. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.SX:.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

F.  National  Technology  Transfer  and 
Advancement  Act  ' 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ("NTTAA").  the  Agency  is  required 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practice,  etc.)  which  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

EPA  developed  its  list  of  regulated 
flammable  substances  for  this  rule  based 
on  analysis  of  the  hazards  of  flammable 
substances  conducted  in  a  review  of  the 
EPCRA  section  302  list.  As  part  of  this 
analysis,  EPA  identified  and  evaluated 
existing  listing  and  classification 
systems,  including  listing  and 
classification  systems  developed  for 
voluntary  consensus  standards.  This 
final  rule  incorporates,  by  reference,  the 
use  of  a  voluntary  consensus  standard  to 
identify  the  chemicals  which  are 
covered  according  to  their  flararaability. 
namely  NFPA  704,  "Standard  System 
for  the  Identification  of  the  Hazards  of 
Materials  for  Emergency  Response." 
EPA  identified  no  other  potentially 
applicable  voluntary  consensus 
stand£u-ds. 

List  of  Subjects  in  40  CFR  Part  68 

Environmental  protection.  Chemicals. 
Chemical  accident  prevention.  Clean 
Air  Act.  Extremely  hazardous 
substances.  Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


Dated:  December  18. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  subchapter 
C.  part  68  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  741 2(r).  7601(a)(1). 
7661-7661  f. 


Subpart  A— General 

2.  Section  68.3  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  and  revising  the  definition  of 
"stationary  source"  to  read  as  follows: 

§68.3    Definitions. 

***** 

Condensate  means  hydrocarbon 
liquid  separated  from  natural  gas  that 
condenses  due  to  changes  in 
temperature,  pressure,  or  both,  and 
remains  liquid  at  standard  conditions. 
***** 

Crude  oil  means  any  natiu^lly 
occurring,  unrefined  petroleum  liquid. 

***** 

Field  gas  means  gas  extracted  from  a 
production  well  before  the  gas  enters  a 
natural  gas  processing  plant. 

***** 

Natural  gas  processing  plant  (gas 
plant)  means  any  processing  site 
engaged  in  the  extraction  of  natural  gas 
liquids  from  field  gas,  fractionation  of 
mixed  natural  gas  liquids  to  natural  gas 
products,  or  both,  classified  as  North 
American  Industrial  Classification 
System  (NAICS)  code  211112 
(previously  Standard  Industrial 
Classification  (SIC)  code  1321). 
***** 

Petroleum  refining  process  unit  means 
a  process  unit  used  in  an  establishment 
primarily  engaged  in  petroleiun  refining 
as  defined  in  NAICS  code  32411  for 
petroleum  refining  (formerly  SIC  code 
2911)  and  used  for  the  following: 
Producing  transportation  fuels  (such  as 
gasoline,  diesel  fuels,  and  jet  fuels), 
heating  fuels  (such  as  kerosene,  fuel  gas 
distillate,  and  fuel  oils),  or  lubricants; 
Separating  petroleum;  or  Separating, 
cracking,  reacting,  or  reforming 
intermediate  petroleum  streams. 
Examples  of  such  units  include,  but  are 
not  limited  to,  petroleiun  based  solvent 
units,  alkylation  imits,  catalytic 
hydrotreating,  catalytic  hydrorefining, 
catalytic  hydrocracking,  catalytic 
reforming,  catalytic  cracking,  crude 
distillation,  lube  oil  processing. 
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ion,  isomerization, 
ermal  processes,  and 


blending,  sweeteiiing,  and  treating 


eum  refining  process 
hu  plants. 


Produced  watft  means  water 
extracted  from  the  earth  from  an  oil  or 
natural  gas  production  well,  or  that  is 
separated  irom  oil  or  natural  gas  after 
extraction. 
•        •        • , 

Stationary  soi^e  means  any 
buildings,  structures,  equipment, 
installations,  or  substance  emitting 
stationary  activi^ss  which  belong  to  the 
same  industrial  gtoup,  which  are 
located  on  one  or  more  contiguous 
properties,  which  are  under  the  control 
of  the  same  persp^  (or  persons  imder 
common  control)  j  and  from  which  an 
accidental  releasia  may  occur.  The  term 
stationary  source  does  not  apply  to 
transportation,  i]iit:luding  storage 
incident  to  transplortation,  of  any 
regulated  substance  or  any  other 
extremely  hazardous  substance  under 
the  provisions  of  this  part.  A  stationary 
source  includes  Utansportation 
containers  used  ^Qr  storage  not  incident 
to  transportation  And  transportation 
containers  connected  to  equipment  at  a 
stationary  sourcq  for  loading  or 
unloading.  Trans^i^ortation  includes,  but 
is  not  limited  to,  tk'ansportation  subject 
to  oversight  or  regulation  under  49  CFR 
parts  192, 193,  orjl95,  or  a  state  natural 
gas  or  hazardous  liquid  program  for 
which  the  state  has  in  effect  a 
certification  to  DOT  under  49  U.S.C. 
section  60105.  A  Stationary  source  does 
not  include  natu^i  illy  occurring 
hydrocarbon  resqivoirs.  Properties  shall 
not  be  considered  contiguous  solely 
because  of  a  railroad  or  pipeline  right- 
of-way. 
*        *        « 

3.  Section  68.lt]l  is  amended  by 
adding  a  paragraph  (f)  to  read  as 
follows:  I 

S68.10    Applicabill|y. 

*  *  •  i  ,  • 

(f)  The  provisions  of  this  part  shall 
not  apply  to  an  Oijter  Continental  Shelf 
("OCS")  source,  i$  defined  in  40  CFR 
55.2. 


Subpart  F— Regulated  Substances  for 
Accidental  Release  Prevention 

4.  Section  68.115  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  paragraph  {b)(2);  removing 
paragraph  (b)(3);  and  by  redesignating 
paragraphs  (b)(4)  through  {b)(6)  as  (b)(3) 
through  (b)(5)  to  read  as  follows: 

S68.115    Threshold  (Mennination. 

•  *        *        •        • 

(b)  For  the  piuposes  of  determining 
whether  more  than  a  threshold  quantity 
of  a  regulated  substance  is  present  at  the 
stationary  source,  the  following 
exemptions  apply: 

•  ••*■* 

(2)  Concentrations  of  a  regulated 
flammable  substance  in  a  mixture,  (i) 
General  provision.  If  a  regulated 
substance  is  present  in  a  mixture  and 
the  concentration  of  the  substance  is 
below  one  percent  by  weight  of  the 
mixture,  the  mixture  need  not  be 
considered  when  determining  whether 
more  than  a  threshold  quantity  of  the 
regulated  substance  is  present  at  the 
stationary  source.  Except  as  provided  in 
paragraph  (b)(2)  (ii)  and  (iii)  of  this 
section,  if  the  concentration  of  the 
substance  is  one  percent  or  greater  by 
weight  of  the  mixture,  then,  for 
purposes  of  determining  whether  a 
threshold  quantity  is  present  at  the 
stationary  source,  the  entire  weight  of 
the  mixture  shall  be  treated  as  the 
regulated  substance  unless  the  owner  or 
operator  can  demonstrate  that  the 
mixture  itself  does  not  have  a  National 
Fire  Protection  Association  flammability 
hazard  rating  of  4.  The  demonstration 
shall  be  in  accordance  with  the 
definition  of  flammability  hazard  rating 
4  in  the  NFPA  704.  Standard  System  for 
the  Identification  of  the  Hazards  of 
Materials  for  Emergency  Response, 
National  Fire  Protection  Association, 
Quincy,  MA,  1996.  Available  from  the 
National  Fire  Protection  Association,  1 
Batterymarch  Park,  Quincy,  MA  02269- 
9101.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  inspected  at  the  Environmental 
Protection  Agency  Air  Docket  (6102), 
Attn:  Docket  No.  A-96-08,  Waterside 


Mall.  401  M.  St.  SW..  Washington  D.C; 
or  at  the  Office  of  Federal  Register  at 
800  North  Capitol  St..  NW.  Suite  700. 
Washington.  D.C.  Boiling  point  and 
flash  point  shall  be  defined  and 
determined  in  accordance  with  NFPA 
30.  Flammable  and  Combustible  Liquids 
Code.  National  Fire  Protection 
Association.  Quincy.  MA,  1996. 
Available  bom  the  National  Fire 
Protection  Association,  1  Batterymarch 
Park,  Quincy,  MA  02269-9101.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Environmental 
Protection  Agency  Air  Docket  (6102), 
Attn:  Docket  No.  A-96-08,  Waterside 
Mall,  401  M.  St.  SW..  Washington  D.C; 
or  at  the  Office  of  Federal  Register  at 
800  North  Capitol  St.,  NW,  Suite  700, 
Washington,  D.C.  The  owner  or  operator 
shall  document  the  National  Fire 
Protection  Association  flammability 
hazard  rating. 

(ii)  Gasoline.  Regulated  substances  in 
gasoline,  when  in  distribution  or  related 
storage  for  use  as  fuel  for  internal 
combustion  engines,  need  not  be 
considered  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  a  stationary  source. 

(iii)  Naturally  occurring  hydrocarbon 
mixtures.  Prior  to  entry  into  a  natural 
gas  processing  plant  or  a  petroleum 
refining  process  unit,  regulated 
substances  in  naturally  occurring 
hydrocarbon  mixtures  need  not  be 
considered  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  a  stationary  source.  Naturally 
occurring  hydrocarbon  mixtures  include 
any  combination  of  the  following: 
condensate,  crude  oil,  field  gas,  and 
produced  water,  each  as  defined  in 
§  68.3  of  this  part. 


§6&130    [Amended] 

5.  Section  68.130  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragrpahs  (a)  and  (b).  The  tables  to  the 
section  remain  unchanged. 

(FR  Doc.  98-267  Filed  1-5-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart53 
[FAC  97-03  Corraction] 

Federal  Acquisition  Regulation; 
Corrections 

AQENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Corrections. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  corrections  to  FAC  97-03 
published  in  the  Federal  Register  at  62 
FR  64912,  December  9, 1997,  to  correct 
FAR  Case  96-022,  Item  Xffl. 
EFFECTIVE  DATE:  February  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte  at  (202)  501-4225, 
General  Services  Administration,  FAR 
Secretariat,  Washington,  DC  20405. 

Corrections 

At  62  FR  beginning  on  page  64936, 
remove  "FAC  97-05"  and  insert  "FAC 
97-03"  in  the  following  places: 

1.  On  page  64936,  right  colvunn, 
following  "49  CFR  Part  53". 

2.  On  page  64936,  right  column,  in  the 
last  sentence  of  the  paragraph  which 
begins  FOR  FURTHER  INFORMATION 
CONTACT. 

3.  On  page  64937,  left  column,  4th 
line  from  the  top,  within  the 
parenthetical. 

Dated:  December  31, 1997. 

Jack  O'NeiU, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

(FR  Doc.  98-249  Filed  1-5-98:  8:45  ami 
BILUNG  CODE  M20-EP-M  "~^ 
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DEPARTMENT  |0F  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AEI^ONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  44 
[FAR  Case  97-01 S] 
RIN  9000-AH82 

Federal  Acquisition  Regulation; 
Contractor  Purthasing  System  Review 
Exclusions 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposjajd  rule. 

SUMMARY:  The  CJivilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regjulations  Council  are 
proposing  to  aiti(end  the  Federal 
Acquisition  Regulation  (FAR)  to 
eliminate  unneoessary  contractor 
purchasing  system  reviews  (CPSRs). 
This  regulatory  action  was  not  subject  to 
Office  of  Mana^^ment  and  Budget 
review  under  Eb«ecutive  Order  12866, 
dated  September  30. 1993.  This  is  not  a 
major  rule  und^|'  5  U.S.C.  804. 
DATES:  Comme^^s  should  be  submitted 
on  or  before  M^Jch  9, 1998  to  be 
considered  in  tjiJB  formulation  of  a  final 
rule.  '  I  j 

ADDRESSES:  Int^^sted  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW. 
Room  4035,  Wayhington,  DC  20405. 

E-mail  conune^ts  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-016%sa.gov. 

Please  cite  Fj\R  case  97-016  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  FAR  Secretariat,  Room  4035.  GS 
Building.  Wash||igton.  DC  20405,  (202) 
501-4755,  for  ii^formation  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Pn>turement  Analyst,  at 
(202)  501-3775J  Please  cite  FAR  case 
97-016.  '  I 

SUPPLEMENTARY  information: 

A.  Background  { 

This  proposed  rule  amends  (1)  FAR 
44.302  to  exclude  competitively 
awarded  firm-fixed-price  and 


competitively  awarded  fixed-price  with 
economic  price  adjustment  contracts  for 
the  dollar  amount  used  to  determine  if 
a  contractor's  level  of  sales  to  the 
Government  warrants  the  conduct  of  a 
CPSR;  and  (2)  FAR  44.303  to  exclude 
subcontracts  awarded  by  a  contractor 
exclusively  in  support  of  competitively 
awarded  firm-fixed-price  and 
competitively  awarded  fixed-price  with 
economic  price  adjustment  contracts 
from  evaluation  during  a  CPSR. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  applies  to  a 
contractor  if  its  sales  to  the  Government 
(excluding  competitively  awarded  firm- 
fixed-price  and  competitively  awarded 
fixed-price  with  economic  price 
adjusted  contracts)  are  expected  to 
exceed  $25  million  during  the  next  year, 
and  no  small  entities  meet  this  criteria. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  97-016).  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply  not  apply  because  the  proposed 
changes  to  the  FAR  do  not  impose 
recordkeeping  or  information  collection 
requirements,  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  etseg. 

List  of  Subjects  in  48  CFR  Part  44 

Government  procurement. 

Dated:  December  30, 1997. 

Linda  Klein, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  44  be  amended  as  set  forth  below: 

PART  44— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  44  continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  44.302  is  revised  to  read  as 
follows: 


44.302    Requiraments. 

(a)  The  ACO  shall  determine  the  need 
for  a  CPSR  based  on.  but  not  limited  to, 
the  past  performance  of  the  contractor, 
and  the  volume,  complexity  and  dollar 
value  of  subcontracts.  If  a  contractor's 
sales  to  the  Government  (excluding 
competitively  awarded  firm-fixed  price 
and  competitively  awarded  fixed-price 
with  economic  price  adjustment 
contracts)  are  expected  to  exceed  $25 
million  during  the  next  year,  perform  a 
review  to  determine  if  a  CPSR  is 
needed.  Sales  include  those  represented 
by  prime  contracts,  subcontracts  under 
Government  prime  contracts,  and 
modifications.  Generally,  a  CPSR  is  not 
performed  for  a  specific  contract.  The 
head  of  the  agency  responsible  for 
contract  administration  may  raise  or 
lower  the  $25  milUon  review  level  if  it 
is  considered  to  be  in  the  Government's 
best  interest. 

(b)  Once  an  initial  determination  has 
been  made  under  paragraph  (a)  of  this 
section,  at  least  every  3  years  the  ACO 
shall  determine  whether  a  purchasing 
system  review  is  necessary.  If  necessary, 
the  cognizant  contract  administration 
office  will  conduct  a  purchasing  system 
review. 

3.  Section  44.303  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

44.303    Extent  of  review. 

A  CPSR  requires  an  evaluation  of  the 
contractor's  purchasing  system.  Unless 
segregation  of  subcontracts  is 
impracticable,  this  evaluation  shall  not 
include  subcontracts  awarded  by  the 
contractor  exclusively  in  support  of 
competitively  awarded  firm-fixed  price 
or  competitively  awarded  fixed-price 
with  economic  price  adjustment 
Government  contracts.  The 
considerations  listed  in  44.202-2  for 
consent  evaluation  of  particular 
subcontracts  also  shall  be  used  to 
evaluate  the  contractor's  purchasing 
system,  including  the  contractor's 
poUcies.  procedures,  and  performance 
under  that  system.  Special  attention 
shall  be  given  to — 

(PR  Doc.  98-250  Filed  1-5-98;  8:45  am] 
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Presidential  Documents 


Notice  of  January  2,  1998 
Continuation  of  Libyan  Emergency 


On  January  7,  1986,  by  Executive  Order  12543.  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8 
1986,  by  Executive  Order  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  The 
Government  of  Libya  has  continued  its  actions  and  policies  in  support 
of  terrorism,  despite  the  calls  by  the  United  Nations  Security  Council  in 
Resolutions  731  (1992),  748  (1992),  and  883  (1993).  that  it  demonstrate 
by  concrete  actions  its  renunciation  of  terrorism.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)). 
I  am  continuing  the  national  emergency  with  respect  to  Libya.  This  notice 
shall  be  published  in  the  Federal  Register  and  transmitted  to  the  Congress 
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REMINDERS      I 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdufijon  from 
this  list  has  no  le^l 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  6. 
1998  I 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Clean  Air  Act- 
Accidental  release 
prevention  rdquirements; 
regulated  substances 
and  threshcMOs; 
amendments;  published 
1-6-98 
Pesticides;  toleranjcfes  in  food, 
animal  feeds,  a(^  raw 
agricultural  comniodlties: 
Sodium  bicart>onate,  etc.; 
correction;  published  \-6- 
98  I 

Zinc  phosphide;  wrrection; 
published  1-6-98 
HEALTH  AND  HUMAN 
SERVICES  OEPAM-MENT 
Food  and  Drug    ! 
Administration       | 
Animal  drugs,  feed^,  and 
related  products: 
Sponsor  name  and  address 
changes— 

Alpharma  Inc.;  correction; 
published  l-JEI-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  diredili/es: 
Aerospace  Tech(iblogies  of 
Australia  Pty  ijtd.; 
published  11-24-97 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensipfis, 
compensation,  dependency, 
etc.:  '  , 

Minimum  income  iinnuity; 
published  1-6-06 
i  I 

COMMENTS  DuN  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marl(e|l|ng 
Service  | ' 

Raisins  produced  fitim  grapes 

grown  in  Califomu;     . 

comments  due  by]l-12-98; 

published  11-13-97 
COMMERCE  DEPAlilTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation;  and 

management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
comments  due  by  1-12- 
98;  published  11-12-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
correction;  comments 
due  by  1-14-98; 
published  12-23-97 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Pacific  halibut;  comments 
due  by  1-14-98; 
published  12-15-97 
West  States  and  Western 
Pacific  fisheries — 
Northern  anchovy; 
comments  due  by  1-16- 
98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizations — 
Take  reduction  plan  and 
emergency  regulations; 
hearings;  comments 
due  by  1-14-98; 
published  12-12-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program; 
reimbursement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

North  Dakota;  comments 
due  by  1-14-98;  published 
12-15-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  cofnments  due  by 
1-16-98;  published  12-17- 
97 
Colorado;  correction; 
comments  due  by  1-16- 
98;  published  12-17-97 
Montana;  comments  due  by 
1-14-98;  published  12-15- 
97 
Texas;  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


Alabama  et  al.;  comments 
due  by  1-12-98;  published 
12-2-97 

Television  broadcasting: 
Cable  television  systems — 
Inside  wiring;  comments 
due  by  1-13-98; 
published  11-14-97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Federal  Home  Loan  Bank 
bylaws;  approval  authority; 
comments  due  by  1-12- 
98;  published  12-11-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D): 
Weekly  reporters 
requirements;  move  to 
lagged  reserve 
maintenance  system; 
comments  due  by  1-12- 
98;  published  11-12-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Gray  Wolf;  comments  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulatkins: 
Delaware  Water  Gap 
National  Recreation  Area; 
designation  of  bicycle 
routes;  comments  due  by 
1-12-98;  published  11-13- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atjandoned  mine  land 
reclamation  plan 
submissions: 
Oklahoma;  comments  due 

by  1-14-98;  published  12- 

15-97 

Surface  coal  mining  and 
reclamation  operations: 
Ownership  and  control, 
permit  application  process, 
and  improvidently  issued 
permits;  comments  due  by 
1-16-98;  published  11-26- 
97 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Program  policy  letters: 
Occupational  illnesses  of 
miners,  including  retired 
or  inactive  miners; 
reporting  requirements; 
comments  due  by  1-12- 
98;  published  11-12-97 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Freedom  of  Information  Act 

and  Privacy  Act; 

implementation;  comments 

due  by  1-12-98;  published 

11-13-97 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Indian  gaming  operations; 
annual  fees;  comments 
due  by  1-15-98;  published 
12-16-97 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Nuclear  power  reactors; 
permanent  shutdown 
financial  protection 
requirements;  comments 
due  by  1-13-98; 
published  10-30-97 
Rulemaking  petitions: 
Crane,  Peter  G.;  comments 
due  by  1-16-98;  published 
12-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Vessels  bound  for  ports  and 
places;  international  safety 
management  code 
verification  status; 
comments  due  by  1-12- 
98;  published  12-11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain«n)rthiness  directives: 
Airbus;  comments  due  by  1- 

12-98;  published  12-11-97 
Dassault;  comments  due  by 

1-12-98;  published  12-11- 

97 

Domien  comments  due  by 
1-12-98;  published  12-11- 
97 

McDonnell  (Douglas; 
comments  due  by  1-16- 
98;  published  11-17-97 

Saab;  comments  due  by  1- 
12-98;  published  12-11-97 
Class  E  airspace;  comments 
due  by  1-12-98;  published 
12-10-97 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  relations  with 
Canada  and  Mexico: 
Designation  of  land  border 
crossing  locations  for 
certain  conveyances; 
comments  due  by  1-16- 
98;  published  11-17-97 
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Trademarks,  trade  names,  arKi 

copyrights: 

Anticounterfeiting  Corisumer 
Protection  Act;  disposition 
of  merchandise  t}earing 
counterfeit  American 
trademarks;  civil  penalties; 
comments  due  by  1 -le- 
ge; published  11-17-97 

TREASURY  DEPARTMENT 
intomal  Revenue  Service 

Procedure  and  administration: 
Intemal  revenue  law 
viotatnns;  rewards  for 
information;  cross 
refererK»;  comments  due 
by  1-12-96;  published  10- 
14-97 

TREASURY  DEPARTMENT 

Cun'ency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementatkMi — 
Exemptkjns  from  currency 
transactkHis  reporting; 
comments  due  by  1-ie- 
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dass  mail.  As  part  of  a  microfiche 
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Cumulative  Federal  Register  Index  are 
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Code  of  Fsdtt-al  Regulations 

The  Code  of  Fwtaral  Regulations, 
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quartoriy  basis,  is  published  in  24x 
niicroliche  tonnat  and  the  current 
year's  volumes  ans  mailed  to 
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For  infonnation  on  briefings  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  die 
ofHcial  online  editions  authorized  by  the  Administrative 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
,---  HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  GfTice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  January  27.  1998  at  9:00  am.  and 

February  17.  1998  at  9:00  am. 
WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street  NW., 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


UMI 


® 


Printed  on  recycled  paper  containing  100%  post^nsumer  waste 


m 


Contente 


Fadanl  Kagtetar 

Vol.  63.  No.  4 

Wednesday.  January  7,  1998 


Agwicy  for  Ha^ih  Car*  Policy  and  Raaaarch 

NOTICES 

Committees:  estHblishment,  renewal,  tenninatioh,  etc.: 
Preventive  Sepnvices  Task  Force,  U.S.;  membership 
nominati0b>  879-880 

Agricultural  MariwUng  Sarvica 

RULES 

Grapes  grown  u|f- 
California,  65^58 

AgricuHura  Da|)f  rtmant 

See  Agricultural  IMarketing  Service 
See  Forest  Service 

Broadcasting  Board  of  Govamors 

NOTICES 

Meetings:  Sunshine  Act,  778 

Commarea  Dapwtmant 

See  Foreign-Trai^  Zones  Board 

See  International!  Trade  Administration 

See  National  Oclaanic  and  Atmo^heric  Administration 

Commodity  Futiirea  Trading  Commiaalon 

PnOPOSED  RULES 

Commodity  Exchange  Act: 

Eligible  bunch^  orders,  account  identification,  695-707 
NOTICES 

Contract  market  Itrt^iosals: 
New  York  Futures  Exchange — 
NYSE  small  composite  index:  correction,  924 

Enargy  Dapartmf  nt 

See  Federal  Enef|y  Regulatory  Commission 

Environmantal  Protactlon  Agancy 

RULES 

Acquisition  regulations: 
Future  contraq^ng  limitation,  691-692 
Outdated  or  uiibecessary  coverage;  removal,  690-691 
Air  poUution  control;  new  motor  vehicles  and  engines: 
National  low  gfussion  vehicle  program;  volimtary 
rtandardsj  State  commitments.  926-987 
Air  quality  implementation  plans;  approval  and 
promulgation  various  States: 
Alabama,  674-476 
Hazardous  waste'brogram  authorizations: 

Missouri,  683-1^84 
Pesticides;  tolerdHces  in  food,  animal  feeds,  and  raw 
'  agricultural  dommodities: 
Gamma  aminoputyric  add,  676-679 
Glutamic  addj  $79-682 
Solid  wastes: 
Beverage  contgtoers  and  resource  recovery  fedlities; 
management  guidelines — 
Federal  regulatory  reform:  CFR  Parts  removed; 
correctioii,  683 
Toxic  and  hazardous  substances: 
Health  and  safety  data  reporting  rule- 
List  additions,  684-685 


Toxic  substances: 
Significant  new  uses — 
Aliphatic  Ester,  686-687 
Benzidine-based  chemical  substances,  673-674 
Certain  chemical  substances,  685-686 
Water  pollution  control- 
Ocean  dumping;  site  designations — 
San  Francisco,  CA,  682-683 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  714 
Clean  Air  Act: 
Add  rain  provisions- 
Allowances  for  utility  units  in  1998;  revision 
methodology,  714-770 

NOTICES 

Pestidde  programs: 
Microbial  products'  composition  amended  via 
recombinant  DNA  technology;  amendment 
appUcation;  comment  request.  844 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Gaynor  Stafibrd  Industries  Site,  CT.  845 
Reclaim  Barrel  Site,  UT,  845-846 
Superfimd  program: 
Prospective  purchaser  agreements — 
Portland  Cement  Site,  UT,  844-845 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico;  Eastern  portion  of  Outer  Continental 
Shelf,  846-877 

FiMlaral  Aviation  Adminiatratlon 

RULES 

Airmen  certification: 
Robinson  model  R-22  or  R-44  helicopters:  pilots  and 
certified  instructors  spedal  training  and  experience 
requirements,  660-666 
Airworthiness  directives: 

Airbus,  658-660 
Class  E  airspace:  correction,  924 
Standard  instrument  approach  procedures,  666-667 

Fadaral  Communicationa  Commlaaloh 

RULES 

Practice  and  procedure: 
Formal  complaints  filed  against  common  carriers; 
processing.  990-1042 
PROPOSED  RULES 

Conunon  carrier  services: 
Competitive  bidding  procedures 
Spectrum  auction  program;  minority-based  and  gender- 

based  designated  entity  provisions,  etc.,  770-777 

NOTICES 

Agency  information  collection  activities: 
Sxibmission  for  OMB  review;  comment  request,  878 

^•daral  DapoaH  Inauranca  Corporation 

NOTICES 

State  nonmember  banks;  independent  external  auditing 
programs;  policy  statement  resdssion.  878-879 


IV 


Federal  Rogister  /  Vol.  63.  No.  4  /  Wednesday,  January  7,  1998  /  Contents 


FMeral  Energy  Regulatory  Commlsaion 

NOTICES 

Hydroelectric  applications,  842-843 
Applications,  hearings,  determinations,  etc.: 

Atlantic  Qty  Electric  Co..  834-835 

Automated  Power  Exchange,  Inc.,  835 

Carolina  Power  &  Light  Co.,  835 

Citizens  Utilities  Co.,  835 

Consolidated  Edison  Company  of  New  York,  Inc.,  835- 
836 

Encogen  Hawaii,  L.P.,  836 

Enfield  Energy  Centre  Limited,  836 

Enfield  Operations  L.L.C.,  836 

Kansas  City  Power  &  Light  Co.,  836-837 

New  England  Power  Pool,  837 

Northeast  Empire  Limited  Partnership  No.  2,  837-838 

Northeast  Utilities  Service  Co.,  838 

Northern  Indiana  Public  Service  Co.,  838 

Northern  Natural  Gas  Co.,  838 

Northern  States  Power  Co.,  838-839 

Phelps  Ekxlge  Corp.  et  al.,  839 

Portland  Graeral  Electric  Co.,  839-840 

PSI  Energy,  Inc.,  840 

Rochester  Gas  &  Electric  Corp.,  840-841 

Southern  California  Edis'^n  Co.,  841 

Southern  Company  Services,  Inc.,  841 

Southern  Energy  Retail  Trading  and  Marketing,  Inc.,  842 

Tennessee  Gas  Pipeline  Co.,  842 

Washington  Water  Power  Co.,  842 

nah  and  Wlldlifa  Service 

mJLES 

Endangered  and  threatened  species: 
Brother's  Island  Tuatara,  692-694 

Foraign-Trade  Zones  Board 

NOTICES  _ 

Applications,  hearings,  determinations,  etc.: 
Califoraia,  770-779 

R>raat  Sarvfca 

NOTICES 

Meetings: 
Scientists  Conmiittee,  778 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  885-886 
Federal  Geographic  Data  Committee: 

Government  unit  boimdary  data  content  standard; 
comment  request,  886-887 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Hnancing  Administration 

RULES 
Medicare: 
Medicare  Part  B  services;  appUcation  of  inherent 
reasonableness,  687-690 


Immigration  and  Naturalization  Service 

NOTICES 

Immigration: 
Direct  mail  program;  expansion,  891-893 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgement  of  existence 
determinations,  etc.: 
Ramapough  Mountain  Indians,  Inc.,  888-889 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affoirs  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Qualified  zone  academy  bonds,  671-673 

PROPOSED  RULES 

Excise  taxes: 

Group  health  plans;  continuation  coverage  requirements, 
708-712 
Income  taxes: 

Qualified  zone  academy  bonds,  707-708 

International  Trade  Administration 

NOTICES 

Antidumping: 
Brass  sheet  and  strip  from — 

Canada,  779 
Cased  pencils  from — 

China,  779-781 
Cold-rolled  carbon  steel  flat  products  from — 

Korea,  781-805 
Color  television  receivers  from — 

Taiwan,  805-808 
Corrosion-resistant  carbon  steel  fiat  products  and  cut-tb- 
length  carbon  steel  plate  from^ 
Canada,  808 
Countervailing  duties: 
Stainless  steel  wire  rod  from — 
Italy,  809-827 
Applications,  hearing,  determinations,  etc.: 
aty  University  of  New  York  (CUNY),  808 
Cornell  University,  808-809 
Princeton  University  et  aJ.,  809  - 

Justice  Department 

See  Immigration  and  Naturalization  Service 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Life  and  Microgravity  Sciences  and  Applications 
Advisory  Conmiittee,  893 

National  instttutes  of  Health 

NOTICES  - 

Meetings: 
Center  for  Scientific  Review  special  emphasis  panels,  880 
National  Cancer  Institute,  880-881 
National  Heart,  Lxmg,  and  Blood  Institute,  881-882 
National  Institute  of  Allergy  and  Infectious  Diseases,  882 
National  Institute  of  Dental  Research,  882 


UMI 


Federal  Ragfater  /  Vol.  63,  No.  4  /  Wednesday.  January  7,  1998  /  Contents 


Naticmal  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diaeasesi  1883 
National  Inslitute  of  Environmental  Health  Sciences, 

882-883 

National  Oeaa«i|c  and  Atmoapharle  AdmJniatration 

RULES 

Fishery  conservation  and  management:    . 

Atlantic  tun^J  667-669 
NOflCES 

Environmental  Statements;  availability,  etc.: 
Puerto  Rico  and  U.S.  Virgin  Islands  corals  and  reef 
assodatejc) plants andinvertebrates,  827-828 
Oants  tfid  cooiinative  agreements:  availabdlity,  etc.: 
Fishing  industry  research  and  development  projects- 
Gulf  of  Me^co  and  South  Atlantic  Coastal  States 
fisheri^,  828-834 
Meetings:         I  '■■ 
Mid-Atlantic i^ishery  Management  Council,  834 
Pacific  Fishery  Management  Council,  834 

National  Park  9»rvlca 
Nonnccs  11 

National  Registjt  of  Historic  Places: 
Pending  nominations,  889 


Nuclear  RagulMory  Commiaaion 

NOTICES  I  { 

Generic  letters: 

Steam  generator  internals  at  foreign  pressurized-water 
reactor  facilities;  degradation,  896 
Meetings;  Sunshine  Act,  896-897 
Applications,  hearings,  determinations,  etc.: 

Vermont  Yankee  Nuclear  Power  Corp.,  893-896 

Public  Health  Sarvica 

See  Agency  for  Health  Care  Policy  and  Research 
See  National  In^tutes  of  Health 
See  Substance  AJiuse  and  Mental  Health  Services 
Administration 

Securitiaa  and  Bxohanga  Commiaaion 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Naticmal  Anc^iation  of  Securities  Dealers,  Inc.,  897-899 

New  York  Sttxjk  Exchange,  Inc.,  899-900 

Selactiva  Sarvi^  Syatam 

NOTICES 

Privacy  Act:  ■ 
Systems  of  records,  901 

Small  Buainaaai  jMminiatration 

NOTICES  < 

Disaster  loan  arfis: 

Florida,  901-^02 

Guam,  902  • 

Small  business  size  standards;  full  table  four-digit  standard 
industrial  classification  code,  902-921 


■i 


State  Departroar 

RULES 

Visas;  nonimmigiant  documentation: 
Aliens,  inadmissibility,  nonimmigrants,  passports,  and 
visas;  pla^  of  application,  669-671 


Admlnlalfallon 
Nonca 

Federal  agancy  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  883-885 

Surtaca  Mining  Reclamation  and  Enforcamant  Office 


Permanent  program  and  abandoned  mine  land  xeclamation 
plan  suomiiBsions: 
Louisiana,  712-713 


Agency  information  collection  activities: 
Proposed  collection;  comment  request.  890 
Submission  for  0MB  review;  comment  request.  890-891 

Surfaea  TranaportaUon  Board . 


Railroad  operation,  acquisition,  construction,  etc.: 

Rutland  Line,  Inc.,  922 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  923 

ThrffI  Suparviaion  Office 

PROPOSED  RULES 

Capital  distributions,  1044-1050 
Capital  distributions: 
Withdrawal,  1044 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
Nonccs 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  921^22 

Traaaury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 


Separata  Parte  In  Thia  laaua 

PartH 

Environmental  Protection  Agency.  926-987 

Partn 

Federal  Communications  Commission,  990-1042 

Part  IV 

Department  of  the  Treasury,  Office  of  Thrift  Supervision, 
1044-1050 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Pubhc  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


VI 


Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1997  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  nxxith  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this'^sue. 


7CFR 

925 

12  CFR 


.655 


563  (2  documents) . 
563b 

14  CFR 

61 . 

97 

15  CFR 

902 _ 


..563 
..563 

..QOO 

..660 
..904 

»DOO 

.667 


17  CFR 


22  CFR 
41  ""Z" 


26  CFR 

1 


1 

54 

30  CFR 


..669 

.671 

..707 
.708 


918 712 

40  CFR 

9  (2  documents) 673. 

926 

52 _ .674 

85..... .926 

86 926 

180  (2  documents) 676, 

679 

228 682 

244 „ 683 

245... „..683 

271 683 

712 . 684 

716 .„ 684 

721  (3  documents) _ 673, 

685.686 
PropOMd  Rules: 

52 

73 - 


42  CFR 

405 

47  CFR 

0 

1 


1.... 
21.. 
24... 
26.. 
27.. 
90.. 
95... 


.714 
.714 

.687 

.990 
.990 

.770 
.770 
.770 
.770 
.770 
.770 
.770 


48  CFR 

1505 

15li .690 

1537i. .690 

1548 690 

1552  (2  documents) 690, 

691 

50  ^R 

17..«*««r 

285 


.692 
.667 


UMI 


Rules  aihd  Regulations 


•55 


Federal  RegMtsr 

Vol.  63,  No.  4 

Wednesday,  January  7,  1998 


This  section  of  th^  FEDERAL  REGISTER 
contains  regulator)/  documents  having  general 
appKcabtiity  and  Migal  effect,  most  of  which 
are  keyed  to  and  oodHied  in  the  Code  of 
Federal  Regulatioi^.  wWch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxle  of  Fedenal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  M^ifceting  SwvIm 

7CFRPart925 

[Dootot  No.  FVMH02S-2 IFR] 

QrapM  Grown  Itt  a  Designat0d  Araa  Of 
Southeastam  0«Hfomia;  Raviaion  to 
Containaf  RaqUiramanta 

AGENCY:  Agriculfiural  Marketing  Service, 
USDA. 

action:  Interim  |^nal  rule  with  request 
for  comments.    !  i 


SUMMARY:  This  rtile  revises  the  container 
requirements  cuitently  prescribed  under 
the  California  grape  marketing  order. 
The  marketing  order  regulates  the 
handling  of  grapes  grown  in  a 
designated  area  of  southeastern 
California  and  is  bdministered  locally 
by  the  California  Desert  Grape 
Administrative  Committee  (Committee). 
This  rule  revises  the  dimensions  of 
three  containers  iCurrently  authorized  for 
use  by  grape  haQ(ilers  regulated  under 
the  marketing  order,  ad£  two  new 
containers,  and  ikiakes  several 
conforming  and  Fbnnatting  changes. 
This  revision  to  container  requirements 
will  bring  the  conitainer  requirements 
intoconfonnity  ^th  those  recently 
adopted  by  the  Sjl^te  of  California,  will 
address  the  marking  and  shipping 
needs  of  the  grapo  industry,  is  expected 
to  improve  returns  for  handlers  and 
producers,  and  is  in  the  interest  of 
consumers.         i  [ 
DATES:  Effective  on  January  8, 1998; 
comments  must  be  received  by  March  9, 
1998  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  Written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetal^le  Programs,  AMS. 
USDA,  room  2528^,  P.O.  Box  96456, 
Washington,  DC  ip090-6456;  Fax:  (202) 


205-6632.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  nimiber  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATKM  CONTACT:  Rose 
M.  Aguayo,  Marketing  Specialist,  or 
Kurt  J.  Kimmel,  Regional  Manager, 
California  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch.  FAV.  AMS.  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno. 
California  93721;  telephone:  (209)  487- 
5901.  Fax:  (209)  487-5906,  or  George 
Kelhart,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  720-2491.  Fax:  (202)  205-6632. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  F4V.  AMS.  USDA.  room  2525- 
S,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  720-2491. 
Fax:  (202)  205-«632. 
SUPPI^MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
925  (7  CFR  Part  925),  regulating  the 
handling  of  grapes  grown  in  a 
designated  area  of  southeastern 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  order  is 
effective  under  the  Agricultural 
Mariceting  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  wrtth 
this  rule. 

llie  Act  provides  that  administrative 
proceedings  must:  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 


order  or  to  be  exempted  therefivm.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Seoretaiy  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruUng  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entiy 
of  the  ruling. 

This  rule  modifies  language  in 
§  925.304  of  the  order's  rules  and 
regulations  by  revising  the  dimensions 
of  three  containers  currently  authorized 
for  use  by  grape  handlers,  by  adding  two 
containera,  and  by  making  several 
conforming  and  formatting  changes.  The 
revision  to  container  requirements  in 
S  925.304(b)  will  bring  the  container 
requirements  into  conformity  with  those 
recently  adopted  by  the  State  of 
California,  will  address  the  marketing 
and  shipping  needs  of  the  grape 
industry,  is  expected  to  improve  returns 
for  handlers  and  producers,  and  is  in 
the  interest  of  consumers.  In  addition, 
this  rule  also  will  change  a  California 
Department  of  Food  and  Agriculture 
(CDFA)  reference  from  "California 
Administrative  Code  (Title  3)"  to  "Title 
3:  California  Code  of  Regulations"  (CCR) 
in  paragraphs  (a),  (b),  and  (0  of 
§  925.304,  will  remove  an  incorrect  CCR 
section  number  referenced  in 
§  925.304(b),  and  add  a  new  section 
numlwr  to  that  paragraph  to  conform 
with  the  State  of  Cahfomia. 

Section  925.52(a)(4)  of  the  grape 
marketing  order  provides  authority  to 
regulate  ihe  size,  capacity,  weight, 
dimensions,  markings,  materials,  and 
pack  of  containers  which  may  be  used 
in  the  handling  of  grapes. 

Section  925.304(b)(1)  of  the  order's 
rules  and  regulations  outlines  container 
and  pack  requirements  for  grapes  and 
requires  such  grapes  to  meet  the 
requirements  of  sections  1380.19(14), 
1436.37,  and  1436.38  of  the  California 
Administrative  Code  (Title  3). 

Currently,  §925.304(b)(l)(i)  through 
(b)(l)(ix)  of  the  order's  rules  and 
regulations  authorize  eight  containera 
(28,  38J,  38K,  38a  38R,  38S,  38T,  and 
a  5  kilo)  for  use  by  grape  handlers,  and 
also  authorize  the  Committee  to  approve 
other  types  of  containers  for 
experimental  or  research  purposes. 
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Section  925.304(0  states  that  certain 
container  and  pack  requirements  cited 
in  this  regulation  are  speciTied  in  the 
Cahfomia  Administrative  Code  (Title  3) 
and  are  incorporated  by  reference  and 
that  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 

Several  years  ago,  the  California  Table 
Grape  Commission  (Commission) 
funded  a  3-year  research  project 
designed  to  determine  if  current 
practices  virere  getting  the  product  to  the 
retailer  and  ultimately  the  consumer  in 
the  best  possible  condition.  A  study  of 
grape  packaging  was  conducted  by  Dr. 
Harry  Shorey  of  the  University  of 
California  at  Davis  and  the  University  of 
California  at  Kearney  Agricultural 
Center  at  Parlier.  Dr.  Shorey  looked  at 
multiple  varieties  of  grapes  grown  in 
California,  packed  in  cartons  of  a  wide 
variety  of  materials,  dimensions,  and 
packing  depths.  He  monitored 
numerous  shipments  from  the  field  to 
the  grocery  store.  The  study  concluded 
that  the  California  grape  industry 
should  modify  container  dimensions  so 
that  containers  will  fit  better  on  the 
standard  48-x  40-inch  pallets  and  that 
container  minimum  net  weights  should 
be  reduced  by  2  pounds. 

Based  on  these  conclusions,  the 
Committee  recommended  and  the 
Secretary  approved  in  March  1996  (61 
PR  11129,  March  19,  1996)  reducing  the 
minimum  net  weight  requirements,  and 
adding  the  38S  and  38T  containers  to 
enhance  the  deliverability  of  grapes. 

Since  that  time,  the  CDFA  has 
published  several  amendments  to  the 
CCR  which  added  the  38U  and  38V 
containers.  It  is  noted  that  the 
dimensions  of  the  38Q,  38R,  and  38T 
authorized  in  §925.304(b)(l)(iv),  (v). 
and  (vii)  do  not  conform  to  those 
adopted  by  the  State  of  California  and 
they  should.  The  comparisons  below  for 
these  three  containers  are  based  on  the 
State  of  California  dimensions,  not  those 
specified  in  §  925.304(b). 

The  Committee  met  on  November  12, 
1997,  and  unanimously  recommended 
modifying  the  language  in  §  925.304  of 
the  order's  administrative  rules  and 
regulations.  The  Committee 
recommended  the  following  changes  to 
Section  925.304(b)- 

(1)  That  the  width  of  the  38Q 
container  be  decreased  from  IIV2  inches 
(inside)  to  11 'A  inches  (inside),  and  that 
the  depth  be  decreased  from  6  V*  inches 
(inside)  to  6V4  inches  (inside); 

(2)  That  the  width  of  the  38R 
container  be  expanded  from  15V4  inches 
(outside)  to  IS'A  to  16  inches  (outside), 
and  that  the  length  be  expanded  from 
19>  ViB  inches  (outside)  to  19"/i6  to  20 
inches  (outside): 


(3)  That  the  depth  of  the  38T 
container  be  decreased  from  6%  to  7V2 
inches  (inside)  to  5V2  to  7y2  inches 
(inside),  that  the  width  be  expanded 
from  13V8  inches  (outside)  to  13V8  to 
13Vi6  inches  (outside),  and  that  the 
length  be  expanded  from  15%  inches 
(outside)  to  ISVie  to  16  inches  (outside); 

(4)  That  containers  38U  and  38V,  as 
defined  in  the  CCR,  be  added  to  the 
regulations;  and 

(5)  That  several  conforming  and 
formatting  changes  be  made  to  clarify 
which  sections  of  the  CCR  pertain  to 
grapes,  and  make  the  regulations  more 
reader  friendly.  Specifically,  reference 
to  §  1380.19(14)  needs  to  be  removed 
because  no  such  section  exists.  The 
incorrect  section  number  was 
inadvertently  placed  in  the  regulation. 
The  correct  sections  that  apply  to  grapes 
are  §§  1380.14  and  1380.19(n).  These 
sections  need  to  be  added  to  the 
regulation  to  make  them  consistent  with 
the  State  of  California's  code.  In 
addition,  the  authorized  containers  and 
dimensions  are  listed  in  chart  form, 
rather  than  narrative  form. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  27  handlers 
of  California  grapes  subject  to  regulation 
under  the  order  and  approximately  80 
grape  producers  in  the  production  area. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  Ten  of  the  27  handlers  subject 
to  regulation  have  annual  grape  sales  of 
at  least  $5,000,000,  excluding  receipts 
from  any  other  sources.  In  addition,  70 
of  the  80  producers  subject  to  regulation 
have  annual  sales  of  at  least  $500,000 
and  the  remaining  10  producers  have 
annual  sales  less  than  $500,000, 
excluding  receipts  from  any  other 
sources.  Therefore,  a  majority  of 


handlers  and  a  minority  of  producers 
are  classified  as  small  entities. 

This  rule  modifies  language  in 
§  925.304  of  the  order's  rules  and 
regulations  by  revising  the  dimensions 
of  three  containers  currently  authorized 
for  use  by  grape  handlers,  by  adding  two 
containers,  and  by  making  several 
conforming  and  formatting  changes.  The 
revision  to  container  requirements  in 
§  925.304(b)  will  bring  the  container 
requirements  into  conformity  with  those 
recently  adopted  by  the  State  of 
CaUfomia,  will  address  the  marketing 
and  shipping  needs  of  the  grape 
industry,  is  expected  to  improve  returns 
for  handlers  and  producers,  and  is  in 
the  interest  of  consumers.  In  addition, 
this  rule  will  also  change  a  California 
Department  of  Food  and  Agriculture 
(CDFA)  reference  itom  "California 
Administrative  Code  (Title  3)"  to  "Title 
3:  California  Code  of  Regulations"  (CCR) 
in  paragraphs  (a),  (b),  and  (f)  of 
§  925.304,  will  remove  an  incorrect  CCR 
section  number  referenced  in 
§  925.304(b),  and  add  a  new  section 
number  to  that  paragraph  to  conform 
with  the  State  of  California. 

Section  925.52(a)(4)  of  the  grape 
marketing  order  provides  authority  for 
size,  capacity,  weight,  dimensions, 
markings,  materials,  and  pack  of 
containers  which  may  be  used  in  the 
handling  of  grapes. 

Section  925.304(b)(1)  df  the  order's 
rules  and  regulations  outlines  container 
and  pack  requirements  for  grapes  and 
requires  such  grapes  to  meet  the 
requirements  of  sections  1380.19(14), 
1436.37.  and  1436.38  of  the  California 
Administrative  Code  (Title  3). 

Currently.  §925.304(b)(l)(i)  through 
(b)(l)(ix)  of  the  order's  rules  and 
regulations  authorize  eight  containers 
(28,  38J,  38K,  38Q.  38R.  38S.  38T.  and 
a  5  kilo)  for  use  by  grape  handlers,  and 
also  authorize  the  Committee  to  approve 
other  types  of  containers  for 
experimental  or  research  purposes. 

Section  925.304(f)  states  that  certain 
container  and  pack  requirements  cited 
in  this  regulation  are  specified  in  the 
California  Administrative  Code  (Title  3) 
and  are  incorporated  by  reference  and 
that  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 

Several  years  ago.  the  Commission 
funded  a  3-year  research  project 
designed  to  determine  if  current 
practices  were  getting  the  product  to  the 
retailer  and  ultimately  the  consumer  in 
the  best  possible  condition.  A  study  of 
grape  packaging  was  conducted  by  Dr. 
Harry  Shorey  of  the  University  of 
Cahfomia  at  Davis  and  the  University  of 
California  at  Kearney  Agricultural 
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Center  at  Parlier  Dr.  Shorey  looked  at 
multiple  varieties  of  grapes  grown  in 
California,  i>ack(d  in  cartons  of  a  wide 
variety  of  mateijikls.  dimensions,  and 
packing  depthsJ  He  monitored 
numerous  shipments  from  the  field  to 
the  grocery  stor0;  The  study  concluded 
that  the  California  grape  industry 
should  modify  container  dimensions  so 
that  containers  vrill  fit  better  on  the 
standard  48  x  40»inch  pallets  and  that 
container  miniciiun  net  weights  should 
be  reduced  by  2  pounds. 

Based  on  thes  a  conclusions,  the 
Committee  reco|iimended  and  the 
Secretary  approved  reducing  the 
minimum  net  weight  requirements,  and 
adding  the  38S  «id  38T  containers  in 
March  1996  to  enhance  the 
deliverability  of  grapes  (61  FR  11129, 
March  19. 1996i.| 

Since  that  tinie.  the  CDFA  has 
published  several  amendments  to  the 
CCR  which  added  the  38U  and  38V 
containers.  It  is  noted  that  the    ^ 
dimensions  of  the  38Q,  38R,  and  38T 
authorized  in  §  925.304{b)(l)(iv).  (v). 
and  (vii)  do  not  conform  to  those 
adopted  by  the  S^ate  of  California,  and 
they  should.  The  comparisons  below  for 
these  three  containers  are  based  on  the 
State  of  Califomif  dimensions,  not  those 
specified  in  §92S.304(b). 

The  Committe|B|  met  on  November  12, 
1997.  and  imanittously  recommended 
modifying  the  language  in  §  925.304  of 
the  order's  administrative  rules  and 
regulations.  The  Committee 
recommended  th^  following  changes  to 
Section  925.304flb): 

(1)  That  the  width  of  the  38Q 
container  be  decreased  from  llVi  inches 
(inside)  to  IIV*  inches  (inside),  and  that 
the  depth  be  deceased  from  6V4  inches 
(inside)  to  6V4  inches  (inside): 

(2)  That  the  width  of  the  38R 
container  be  expataded  from  15%  inches 
(outside)  to  15V4  to  16  inches  (outside), 
and  that  the  length  be  expanded  firom 
19"/i6  inches  (ou^ide)  to  19*  Via  to  20 
inches  (outside); ! 

(3)  That  the  de^  of  the  38T 
container  be  deceased  from  6%  to  7Vi 
inches  (inside)  toj  BVi  to  7Vi  inches 
(inside),  that  the  mdth  be  expanded 
from  13Vb  inches'  (outside)  to  13V8  to 
13Vi6  inches  (outside),  and  that  the 
length  be  expanded  from  15%  inches 
(outside)  to  ISVio  to  16  inches  (outside); 

(4)  That  contaiiftrs  38U  and  38V.  as 
defined  in  the  Cdft,  be  added  to  the 
regulations;  and  !  | 

(5)  That  severe^  Administrative 
changes  be  made  to  clarify  which 
sections  of  the  CCR  pertain  to  grapes. 
Specifically.  §  1380.19(14)  needs  to  be 
removed  and  §§  1380.14  and  1380.19(n). 
need  to  be  addedJ 


Imported  grapes  will  not  be  affected 
by  this  rule. 

This  rule  needs  to  be  effective  by 
February  1998  as  handlers  will  need  to 
order  lugs  in  preparation  for  the  grape 
harvest  which  begins  the  end  of  April  or 
early  May. 

At  the  meeting,  the  Committee 
discussed  the  impact  of  these  revisions 
on  handlers  and  producers  in  terms  of 
cost.  The  new  width  and  length 
dimensions  for  the  38R  and  38T 
containers  listed  in  the  mariceting  order 
will  fit  within  the  dimensions  for  the 
new  38R  and  38T  containers  as  defined 
in  the  CCR.  Therefore,  handlers  and 
producers  will  be  able  to  continue  using 
their  current  supply  of  38R  and  38T 
containers  or  purchase  the  new 
containers.  This  should  have  minimal 
impact  on  the  industry  as  the  cost  for 
the  new  containers  is  expected  to  be  less 
than  the  38R  and  38T  containers 
utilized  last  fiscal  period. 

The  38Q  container  depth  and  width 
dimensions  listed  in  the  marketing 
order  will  not  fit  within  the  new  depth 
and  width  dimensions  for  the  new  38Q 
container  as  defined4^  the  CCR. 
Therefore,  handlers  mU  need  to  utilize 
new  containers.  The  Committee 
siuveyed  handlers  and  determined  that 
none  have  stocks  of  38Q  containers. 
According  to  industry  members,  the 
new  38Q  containers  will  cost  handlers 
$0.20  less  per  container.  This  cost 
savings  will  be  passed  on  to  producers. 

The  Committee  estimates  tne  1998 
crop  will  be  approximately  8,000,000 
lugs.  It  is  estimated  that  2  to  3%  of  the 
crop  (160,000  to  240,000)  lugs  will  be 
packed  into  38Q  containers.  The 
Committee  estimated  that  a  minimal 
amount  of  grapes  will  be  shipped  in  the 
new  38U  and  38V  containers  diis  fiscal 
period,  but  determined  that  handlers 
should  have  these  containers  available 
for  use. 

The  benefits  of  this  rule  are  not 
expected  to  be  dispro]x>rtionately 
greater  or  less  for  small  handlers  or 
producers  than  for  larger  entities. 

The  Committee  discussed  alternatives 
to  this  revision,  including  not  revising 
,the  dimensions  for  the  38Q,  38R,  and 
38T  containers  and  not  adding  the  38U 
and  38V  containers,  but  determined  that 
handlers  and  producers  should  benefit 
from  this  change.  The  new  and  revised 
containers,  conform  with  California 
state  requirements,  which  fit  on  the 
standard  48- X  40-inch  pallet,  will 
address  the  marketing  and  shipping 
needs  of  the  grape  industry,  and  will 
accommodate  the  reduced  net  weight 
requirements  established  by  the 
industry  in  March  1996.  Thus,  the 
Committee  members  unanimously 
agreed  that  the  38Q,  38R,  and  38T 


container  dimensions  should  be  revised, 
that  the  38V  and  38U  containers  should 
be  added  to  containers  authorized  under 
the  marketing  order,  and  that 
conforming  and  formatting  changes 
should  be  made  to  reflect  the 
appropriate  sections  of  the  CCR. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
grape  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
dupUcation  by  industry  and  public 
sector  agencies.  ' 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
final  rule. 

In  addition,  the  Committee's  meeting 
was  widely  pubHcized  throughout  the 
grape  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  12, 
1997,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  12 
members,  of  which  8  are  handlers  and 
producers,  1  is  a  producer  only,  and  2 
are  handlers  only.  The  twelfth 
Committee  member  is  the  public 
member.  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
Any  comments  received  on  this  action 
will  be  considered  prior  to  finalization 
of  this  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  pubUc 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
handling  requirements  currently  in 
effiect  for  grapes  grown  in  designated 
areas  of  southeastern  California;  (2) 
California  grape  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting,  and  they  will  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  California 
grape  shipments  begin  approximately 
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April  20, 1998,  and  this  rule  needs  to  be 
in  effect  by  February  so  containers  can 
be  ordered  in  time  for  harvest  and 
shipment;  and  (4)  this  rule  provides  a 
60-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  oi  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements  and 
orders.  Reporting  and  recordkeeping 
requirements. 

Fot  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  to 
read  as  follows: 


PART  92&-GRAPE$  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  part  925,  the  words  "California 
Administrative  Code  (Title  3)"  are 
removed  and  the  words  "Title  3: 
California  Code  of  Regulations"  are 
added  in  their  place  everywhere  they 
appear. 

3.  In  §  925.304: 

(A)  Paragraph  (b)(1)  introductory  text 
is  amended  by  removing  the  number 

Container  Descriptions  in  Inches 


"1380.19(14)"  and  adding  in  its  place 
the  phrase  "1380.14,  and  1380.19(n)", 
and 

(B)  Paragraphs  (b)(l)(i)  through  (vii) 
are  removed  and  paragraphs  (b)(l)(vlii) 
and  (ix)  are  redesignated  as  paragraphs 
(b)(l)(ii)  and  (b)(l)(iii)  and  a  new 
paragraph  (b)(l)(i)  is  added  to  read  as 
follows: 

$925,304    California  DeMrtOrape 
Regulation  6. 

*        *        •        •        * 

(b)*  •  • 
(D*  •  • 
(i) 


Container 

28  Sawdust  Pack  

38J  Polystyrene  Lug 

38K  Standard  Grape  

38Q  Polystyrene  Lug _ 

38R  Grape  Lug 

38S  Grape  Lug 

381  Grape  Lug „ j^,. 

38U  Grape  Lug 

38  V  Grape  Lug 


Deptt) 

73/4  (inside)  

6%  (inside)  

4'/2  to  8</^  (inside) 
6V4  to  8V4  (inside) 

4  to  7  (inside)  

5  to  9  (inside)  

5'/8  to  7'/4>  (inside) 
6V1S  to  7  (inside)  . 
5  V*  (inside)>» 


Widtii 

U'Via  Onside)  

12'/8  (inside)  

13'/!  to  WA  (outside)  .. 

IIV4  (inside)  

15%  to  16  (outside) 

irVisto  12  (outside)  .. 
IS'Ato  131  Vie  (outside) 

1 3' yi6  (outside) 

14  (outside) 


Length 


18%  (inside). 
15%  (inside). 
16%  to  17'/&  (outside). 
18%  (inside). 
IS'Vie  to  20  (outside). 
19'yia  to  20  (outside). 
15Vi8  to  16  (outside). 
20%  (outside). 
16  (outside). 


Dated:  December  30, 1997. 
Sharon  Bomer  Lauritsen, 

Acting  Deputy  Administrator,  Fruit  and 

Vegetable  Programs. 

[FR  Doc.  9»-284  Filed  1-6-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-333-AD:  Amendment 
39-10272;  AD  98-01-09] 

RIN  2120-nAA64 

Airwofttiiness  Directives;  Airt>us  Model 
A30O-600  and  A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300-600  and  A310  series  airplanes. 
This  action  requires  revising  the 
Airplane  FUght  Manual  (AFM)  to 
instruct  the  flightcrew  to  crosscheck 
certain  primary  power  setting 
parameters  of  the  Thrust  Control 
Computer  (TCC)  against  tables  of  these 
values;  and  apply  corrective  action,  if 


necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  AFM  revision.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  ensure  that  the  flightcrew  is 
provided  with  procedures  for 
crosschecking  and  correcting  certain 
primary  power  setting  parameters  of  the 
TCC;  incorrect  parameters  could  result 
in  insufficient  thrust  being  applied 
during  takeoff. 

DATES:  Effective  January  22, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  22, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  6, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
333-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of  ' 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMBfTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  Airbus  Model  A310  and  A300- 
600  series  airplanes.  The  DGAC  advises 
that,  in  three  instances,  incorrect 
primary  power  setting  parameters  [Nl 
rotor  speed  or  engine  pressure  ratio 
(EPR)J  have*been  observed  on  airplanes 
in  service.  These  incorrect  parameters 
have  been  attributed  to  inaccurate  data 
computations  by  the  Thrust  Control 
Computer  (TCC),  due  to  electrical  power 
transients  occurring  during  the  engine 
startup  sequence.  Incorrect  primary 
power  setting  parameters  in  the  TCC,  if 
not  corrected,  could  result  in 
insufficient  thrust  being  applied  during 
takeoff. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  A300-600  FUght 
Manual  Temporary  Revisions  4.03.00/18 
and  4.03.00/19;  and  A310  Flight  Manual 
Temporary  Revisions  4.03.00/20  and 
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4.03.00/21;  all  dated  November  4, 1996. 
These  temporary  revisions  describe 
procedures  for  crosschecking  the 
primary  power  setting  parameters  (Nl  or 
EPR)  of  the  TCC  against  tables  of  these 
values  given  in  the  Airplane  Flight 
Manual  (AFM);  and  resetting  the  TCC.  if 
necessary.         1 1 

Airbus  also  hi$  issued  service 
bulletins  which! describe  procedures  for 
modification  of  die  TCC  on  certain 
airplanes,  to  prejyent  its  sensitivity  to 
electrical  power  transients. 
Accomplishment  of  the  modification 
eliminates  the  need  for  the  AFM 
limitation.  The  oiodification  of  the  TCC 
varies  depending  on  the  airplane  model 
luation.  as  specified  in 
:e  bulletin  below: 
5,  dated  April  18, 


i7,  dated  June  8, 1990; 

H,  dated  September  2, 

I 

ks.  Revision  1,  dated 


and  engine  con: 
each  Airbus 

•  A310-22 
1989; 

.•  A310-22-2 

•  A310-22-2 
1991; 

•  A310-22-2 
July  13, 1994;    j 

•  A300-22-6pio,  dated  April  18, 
1989;  J 

•  A300-22-60::l,  dated  June  8, 1990; 
and  j 

•  A30O-22-6q  7.  dated  September  2. 
1991. 

The  DGAC  clarified  these  AFM 
temporary  revisions  and  service 
bulletins  as  mandjatory  and  issued 
French  airworthMess  directive  97-110- 
218(B).  dated  Ms  3[  7. 1997.  in  order  to 
assure  the  contii  ued  airworthiness  of 
these  airplanes  inJFrance. 

FAA's  Concliina4s 

These  airplane;  tnodels  are 
manufactured  in  iS^ce  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Fedejiil  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateitdl  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agiii|ement,  the  DGAC  has 
kept  the  FAA  inf^ttmed  of  the  situation 
described  above,  tthe  FAA  has 
examined  the  fin^gs  of  the  DGAC, 
reviewed  all  avaiUble  information,  and 
determined  that  J^  action  is  necessary 
for  products  of  thji^  type  design  that  are 
certificated  for  op^tion  in  the  United 
States. 


Explanation  of  R;^uirenient8  of  Rule 


Since  an  imsaf^  condition  has  been 
identified  that  is  ]ikely  to  exist  or 
develop  on  other  a^lanes  of  the  same 
type  design  registk«d  in  the  United 
States,  this  AD  is  toeing  issued  to  ensure 
that  the  flightcrev^lis  provided  with 
procedures  for  crosschecking  and 
correcting  certain  primary  power  setting 
parameters  of  the  TCC;  incorrect 


'parameters  could  result  in  insufficient 
thrust  being  applied  during  takeoff.  This 
AD  requires  revising  the  Limitations 
Section  of  the  FAA-approved  AFM  by 
incorporating  the  previously  described 
temporary  AFM  revisions,  as  applicable. 
This  AD  also  provides  for  optional 
terminating  action  for  the  AFM 
revisions. 

Interim  Action 

This  AD  is  ccmsidered  to  be  interim 
action.  While  the  French  airworthiness 
directive  also  requires  modification  of 
the  TCC  on  certain  A3 10  and  A300-600 
series  airplanes,  in  accordance  with  the 
previously  described  service  bulletins, 
this  AD  provides  for  optional 
modification  of  the  TCC.  The  FAA  is 
currently  considering  requiring 
modification  of  the  TCC.  However,  the 
planned  compliance  time  is  sufficiently 
long  so  that  notice  and  opportimity  for 
prior  public  comment  will  be 
practicable. 

Determination  of  Rale's  Eflfective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  oppoitimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
sidimitting  such  written  data,  views,  or 
argummts  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
-  the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunmts 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needeid. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-333-AD."  The 
postcard  will  be  date  stamped  and 
retxuned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
fm  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emei^gency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  tmder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sabjects  in  14  CFR  Pait  39 

Air  transportation.  Aircraft,  Aviation 
safiaty,  Incorporation  by  reference. 
Safety. 

Adaption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C  106(g).  40113,  44701. 
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139.13    [AmendMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-01-09  Airbus  Indiutrie:  Amendment  39- 
10272.  Docket  97-NM-333-AD. 
Applicability:  Model  A310  and  A300-600 

series  airplanes  equipped  with  General 
Electric  CF6-80C2  engines  on  which  Airbus 
Modification  7174,  7588,  or  8246  has  not 
been  accomplished;  and  Model  A310  and 
A30O-600  series  airplanes  equipped  with 
Pratt  &  Whitney  PW  4000  engines  on  which 
Airbus  Modification  7694  has  not  been 
accomplished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;^  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  provided 
with  procedures  for  crosschecking  and 
correcting  certain  primary  fxjwer  setting 
parameters  of  the  Thrust  Control  Computer 
(TOC),accomplish  the  following: 

(a)  Within  15  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  a  copy  of  A300-600  or 
A310  Flight  Manual  Temporary  Revision 
4.03.00/18,  4.03.00/19,  4.03.00/20,  or 
4.03.00/21,  all  dated  November  4, 1996;  as 
applicable;  into  the  AFM. 

Note  2:  When  the  temporary  revision 
specified  in  paragraph  (a)  of  this  AD  has  beeQ 
incorporated  into  the  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM,  provided  the  information 
contained  in  the  general  revision  is  identical 
to  that  specified  in  the  applicable  temporary 
revision  cited  in  paragraph  (a). 

(b)  Accomplishment  of  modification  of  the 
TCC  in  accordance  with  the  applicable 
Airbus  service  bulletins  specified  below 
constitutes  terminating  action  for  the 
requirement  of  paragraph  (a)  of  this  /U3: 

•  A310-22-2025,  dated  April  18. 1989; 

•  A310-22-2027,  dated  June  8, 1990; 

•  A310-22-2031,  dated  September  2, 
1991; 

•  A310-22-2035,  Revision  1,  dated  July 
13, 1994; 

•  A300-22-6010,  dated  April  18, 1989; 

•  A300-22-6011,  dated  June  8, 1990; 

•  A300-22-6017,  dated  September  2. 
1991. 

After  the  modification  has  been 
accomplished,  the  Temporary  AFM  Revision 
may  be  removed  from  the  AFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  saCsty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  jwith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  AFM  revision  shall  be  done  in 
accordance  with  Airbus  A30O-600  Flight 
Manual  Temporary  Revision  4.03.00/18, 
dated  November  4, 1996;  Airbus  Model    , 
A300-600  Flight  Manual  Temporary       ^ 
Revision  4.03.00/19,  dated  November  4, 
1996;  Airbus  A310  Flight  Manual  Temporary 
Revision  4.03.00/20,  dated  November  4, 
1996;  or  Airbus  A310  Flight  Manual 
Temporary  Revision  4.03.00/21,  dated 
November  4, 1996;  as  applicable.  The 
modification,  if  accomplished,  shall  be  done 
in  accordance  with  Airbus  Service  Bulletin 
A310-22-2025,  dated  April  18, 1989;  Airbus 
Service  Bulletin  A31O-22-2027,  dated  June 
8, 1990;  Airbus  Service  Bulletin  A310-22- 
2031,  dated  September  2, 1991;  Airbus 
Service  Bulletin  A310-22-2035.  Revision  1, 
dated  July  13, 1994;  Airbus  Service  Bulletin 
A300-22-6010,  dated  April  18, 1989;  Airbus 
Service  Bulletin  A300-22-6011,  dated  June 
8. 1990;  or  Airbus  Service  Bulletin  A300-22- 
6017,  dated  September  2, 1991;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-110- 
218(B),  dated  May  7. 1997. 

(f)  This  amendment  becomes  effiective  on 
January  22, 1998. 

Issued  in  Renton,  Washington,  on 
December  29, 1997. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-115  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  61 

[Docket  No.  28095;  SFAR  No.  73-1] 

RIN  2120-nAQ47 

Robinson  R-22/R-44  Special  Training 
And  Experience  Requirements 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

summary:  This  final  rule  extends  the 
expiration  date  of  Special  Federal 
Aviation  Regulation  (SFAR)  73,  and 
amends  the  special  trailing  and 
experience  requirements  for  pilots 
operating  the  Robinson  R-22  or  R— 44 
helicopters  in  order  to  maintain  the  safe 
operation  of  Robinson  heUcopters.  It 
also  requires  special  training  and 
experience  requirements  for  certified 
flight  instructors  conducting  student 
instruction  or  flight  reviews.  The 
purpose  of  this  action  is  to  maintain 
awareness  of  and  training  for  the 
potential  hazards  of  particular  flight 
operations  needed  for  the  continued 
safe  operation  of  Robinson  helicopters. 
EFFECTIVE  DATE:  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  O'Haver,  Operations  Branch. 
AFS-820,  General  Aviation  and 
Commercial  Division,  800 
hidependence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-7031. 

SUPPLEMBITARY  INFORMATION: 

Availability  of  Final  Rule 

This  document  may  be  downloaded 
from  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
(telephone:  703-321-3339),  the  Federal 
Register's  electronic  bulletin  board 
(telephone:  202-512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  (telephone: 
800-322-2722  or  202-267-5948). 

Internet  users  may  access  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 

www.access.gpo.gov/su docs  to 

download  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9677.  Communications  must 
reference  the  amendment  number  of  this 
final  rule. 
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Persons  interested  in  being  placed  on 
the  mailing  list  for  ftiture  rules  should 
request  a  copy  i6f  Advisory  Circular  (AC) 
No.  11-2A,  No  flee  of  Pn^osed 
Rulemaking  Dj^bution  System,  which 
describes  the  application  procedure. 

Sinall  Entity  Infuiries 

The  Small  Business  Regulatory 
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Enforcement  Fi 
(SBREFA)  req 
inquiries  firom 
information  oi 
compliance  ... 
regulations  wi 
jurisdiction. 


ness  Act  of  1996 
I  the  FAA  to  report 
'\  entities  concerning 

ad  advice  about, 
I  statutes  and 

1  the  FAA's 

^uding  interpretation 

and  application  lof  the  law  to  specific 
sets  of  facts-su^blied  by  a  smaU  entity. 

The  FAA'e  df^nitioas  of  small 
entities  may  bel  ^coesaed  through  the 
FAA's  web  pag»  http://www.faa.gov/ 
avr/arm/sbreia.ntm,  by  amtacting  a 
local  FAA  ofBciU,  or  by  contacting  the 
FAA's  Small  Ei^jity  Contact  listed 
below. 

If  you  are  a  s^all  entity  and  have  a 
question,  contad  your  local  FAA 
official.  If  you  m  not  know  how  to 
contact  your  lo^l  FAA  official,  you  may 
contact  Charlenie  Brown.  Program 
Analyst  Staff,  Olfice  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration i  BOO  Independence 
Avenue,  SW.,  mshington.  DC  20591, 
1-888-551-159M.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jum^"  section  of  the  FAA's 
web  page  at  httpi//www.faa.gov  and 
may  send  electrctiic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFASfaa.dqtgov. 

Background 

Part  61  of  Title!  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  61) 
details  the  certiQpation  requirements  for 
pilots  and  flight  instructors.  Particular 
requirements  for  pilots  and  flight 
instructors  in  rotOrcraft  are  found  in 
subparts  C  throuj^  G.  and  appendix  B 
of  part  61.  These  requirements  do  not 
address  any  specific  type  or  model  of 
rotorcraft.  Howeivierl  the  FAA 
determined  in  1995  that  specific 
training  and  experience  requirements 
are  necessary  for  the  safe  operation  of 
Robinson  R-22  Md  R-44  helicopters. 

The  R-22  is  a  ^fseat,  reciprocating 
engine-powered  helicopter  that  is 
frequently  used  as  low-cost  initial 
student  training  aircraft.  The  R-44  is  a 
4-sea4  helicopter  with  similar  operating 
characteristics  aAd  design  features  of  the 
R-22.  The  R-22  is  the  smallest 
helicopter  in  its  class  and  incorporates 
a  imique  cyclic  control  and  rotor 
system.  Its  small  lize  and  relatively  low 
operating  costs  result  in  its  use  as  a 
training  or  small  iiitility  aircraft,  and  its 


operation  by  a  significant  population  of 
relatively  inexperienced  helicopter 
pilots.  However,  certain  aerodynamic 
and  design  features  of  the  aircraft  cause 
specific  flight  characteristics  that 
require  particular  pilot  awareness  and 
responsiveness. 

The  FAA  found  that  the  R-22  met  14 
CFR  part  27  certification  requirements 
and  issued  a  type  certificate  in  1979; 
however,  the  R-22  has  had  a  high 
number  of  fatal  accidents  due  to  mam 
rotor/airfiame  contact  when  compared 
to  other  piston  powered  helicopters. 
Overall,  since  the  R-22  was  certificated, 
there  have  been  339  accidents  in  the 
U.S.  involving  R-22's.  Many  of  these 
accidents  have  been  attributed  to  pilot 
performance  or  inexperience,  leadii^  to 
low  rotor  revolutions  per  minute  (RPM) 
or  low  "G"  conditions  that  resulted  in 
mast  bimiping  and/or  main  rotor- 
airfivme  contact  accidents. 

In  its  analysis  of  accident  data,  the 
FAA  has  found  that  apparently  qualified 
pilots  may  not  be  properly  prepared  to 
safely  operate  the  R-22  and  R-44 
helicopters  in  certain  flight  conditions. 
The  additional  pilot  training,  originally 
established  by  SFAR  73,  continues  to  be 
needed  for  the  safe  operation  of  these 
helicopters. 

Previous  Regulatory  Actioo 

To  address  the  accident  causes,  on 
March  1, 1995,  the  FAA  pubhshed 
SFAR  73  (60  FR  11256)  which  required 
certain  additional  experience  and 
training  to  perform  pilot-in-command 
(PIC)  and/or  certified  flight  instructor 
(CFI)  duties.  SFAR  73  was  issued  on  an 
emergency  basis  without  the  usual 
public  notice  and  comment:  however, 
the  FAA  sought  amunent  on  the  final 
SFAR. 

Since  the  issuance  of  SFAR  73,  which 
expires  on  December  31, 1997.  no 
accidents  have  occurred  related  to  low 
rotor  RPM,  low  g  maneuvers,  and  main 
rotor/airfivme  contact.  Therefore,  on 
November  21, 1997  (62  FR  62486).  the 
FAA  published  a  Notice  of  Prop<»ed 
Rulemaking  (NPRM)  No.  97-15  which 
proposed  to  extend  the  provisions  of 
SFAR  73  until  December  31,  2002,  with 
a  minor  amendment.  As  noted  above, 
the  preamble  to  Notice  No.  97-15 
discussed  the  46  comments  that  the 
FAA  had  received  after  the  issuance  of 
SFAR  73  in  1995  and  those  comments 
were  considered  by  the  FAA  in  the 
issuance  of  this  rule. 

The  Amendment 

As  previously  noted,  since  the 
issuance  of  SFAR  73.  there  has  been  a 
dramatic  drop  in  the  accident  rate  of 
Robinson  helicopters  associated  with 
low  "G"  maneuvers,  low  motor  rpm  and 


main  rotor/airframe  contact.  Also  in  the 
interim,  the  FAA  has  taken  steps  to 
improve  the  airworthineas  of  the  R-22 
and  Rt44  through  the  issuance  of  a 
number  of  airworthiness  directives. 
Both  of  these  factors  support  the  FAA's 
proposal  to  extend  the  provisions  of 
SFAR  73. 

The  comments  received  on  SFAR  73 
demonstrated  that  there  is  a  general 
consensus  that  the  required  training  is 
beneficial  to  those  operating  Robinson 
helicopters.  Also,  the  ongoing  increase 
of  new  rotary  wing  pilots  supports 

continuing  the  requirements  of  SFAR 
73. 

This  rule  also  contains  a  minor 
amendment  to  SFAR  73  to  clarify 
paragraph  2(b)(5)  regarding  the 
instructs  expoience  required  to 
conduct  training  in  either  the  R-22  or 
R-44.  The  FAA  has  recognized  that  the 
R-44.  which  was  not  operated  in  the 
U.S.  in  large  numbers  when  SFAR  73 
was  originally  promulgated,  is  being 
operated  in  greater  numbers  now.  The 
FAA  has  also  recognized  that  the  R-44 
is  a  more  stable  aircraft  than  the  R-22. 
Therefore,  the  FAA  is  allowing  the 
crediting  of  up  to  25  flight  hours 
acquired  in  the  R-22  helicopter  towards 
the  50  flight  hour  experience 
requirements  of  paragraph  2(b)(2)(i)  for 
the  R-44.  and  up  to  5  hours  of  dual 
instruction  received  in  the  R-22 
credited  toward  the  10  hour  dual  flight 
instruction  requirement  of  2(b)(2)(ii)  for 
the  R-44. 

In  addition,  paragraph  2(b)(S)(ii)  is 
clarified  in  this  amendment.  The  FAA 
had  receive  many  inquiries  as  to  the 
intent  of  this  paragraph.  Individuals 
have  mistaken  the  intent  of  the 
paragraph  and  had  concluded  that 
instructors  may  be  endorsed  to  provide 
flight  instruction  in  the  R-22  or  R-44  if 
they  comply  with  paragraph  2(b)(l)(ii) 
or  2(b)(2)(ii)  of  the  SFAR.  It  is 
contended  that  the  reference  in 
paragraph  2(b)(5)(ii)  to  the  experience 
requirements  of  2(b)(l)(i)  or  2(b)(2)(i)    , 
includes  the  "or;"  at  the  end  of  the 
sentence. 

This  was  not  the  FAA's  intent; 
paragraph  2(b)(5)(ii)  separately  refers  to 
the  R-2a  and  the  R-44.  However  to 
avoid  any  future  confusion,  the  FAA  is 
changing  paragraph  2(b)(5)(ii)  to  clarify 
the  specific  reouirements. 

As  discussed  in  Notice  No;  97-15.  the 
FAA  is  also  amending  paragraphs 
2(b)(l)(ii)  and  2(b){2)(ii)  in  response  to 
a  comment  made  by  Robinson 
Helicopter  Company  (RHC)  supported 
by  15  additional  conmienters  on  the 
original  emergency  SFAR.  RHC 
proposed  a  reduction  in  the  hours  of 
dual  instruction  from  10  hours  to  5 
hours  for  those  persons  who  had  an 
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experience  level  of  more  than  200  flight 
hours  in  helicopters. 

Additionally,  a  clause  stating  the  need 
for  a  flight  instructor's  endorsement 
prior  to  exercising  the  privileges  of  a 
pilot  in  command  of  an  Robinson  R-44 
was  inadvertently  left  out  of  the 
proposal  to  amend  paragraph  2(b)(2)(ii). 
That  requirement  exists  in  the  current     • 
SPAR  was  written;  it's  omission  is 
considered  minor  and  editorial  in 
nature  and  had  been  corrected  in  this 
amendment. 

Discussion  of  Comments 

Fifly-six  comments  were  received 
before  the  docket  closed  on  December 
22. 1997  on  Notice  No.  97-15.  Of  this 
total,  42  individual  pilot  commenters 
submitted  identical  letters  supporting 
the  position  of  the  R-22/R— 44  Operators 
&  Pilots  Association. 

The  identical  pilot  commenters 
express  overall  support  of  SPAR  73, 
citing  various  statistics  documenting  the 
reduced  accident  rate  involving  R-22 
and  R-44  helicopters  since  the  SPAR 
has  been  in  effect.  While  these 
commenters  are  in  favor  of  continuing 
the  mandated  awareness  training  for  all 
pilots  of  R-22  and  R-44  helicopters, 
they  recommend  that  "mandated  hourly 
flight  requirements  *  *  *  be  modified 
unless  futiue  fatal  accident  rates 
indicate  otherwise."  Specifically,  these 
commenters  recommend  amending 
paragraph  2(b)(5)(ii)  to  read  as  follows: 

"and  for  the  R-22,  has  had  at  least 
150  flight  hours  in  an  R-22  (or  at  least 
200  flight  hours  in  heUcopters,  at  least 
50  flight  hours  of  which  were  in  the 
Robinson  R-22),  or  for  the  R-44,  has 
had  at  least  200  flight  hoiu^  in 
helicopters,  50  ftigbt  hours  of  which    ' 
were  in  the  Robinson  helicopters.  Up  to 
25  flight  hours  of  Robinson  R-22  flight 
time  may  be  credited  toward  the  50 
hour  requirement." 

The  effect  of  the  recommended 
change  would  be  to  reduce  the  total 
number  of  required  flight  hours  for  a 
quaUfied  R-22  flight  instructor  from  200 
flight  hoiu«  to  150  flight  hours  if  all  150 
flight  hours  were  in  an  R-22. 

These  commenters  state  that  this 
change  would  enhance  safety  by 
ensuring  that  flight  instructors  operating 
in  the  R-22  have  a  greater  number  of 
flight  hours  in  the  same  make  and 
model  of  helicopter  that  they  will  be 
teaching  in. 

The  FAA  disagrees  with  this    '^ 
comment.  As  was  stated  in  the  preamble 
to  SPAR  73  and  the  NPRM,  the  PAA  is 
convinced  a  clear  relationship  exists 
between  pilot  inexperience  in  the  R-22 
and  R-44  helicopter  and  main  rotor/ 
airframe  contact  accidents.  In  23  of  the 
30  fatal  accidents,  the  pilots  apparently 


manipulating  the  controls  have  had  less 
than  200  fli^t  hours  in  the  model  of 
Robinson  helicopter  they  were 
operating.  The  PAA  has  determined  that 
200  flight  hours  is  needed  for  the  safe 
operation  of  either  helicopter. 

One  commenter  (Rotorcraft,  Inc.) 
states  that  SPAR  73  is  an  unfair  burden 
on  R-22/R-44  operators  and  should  not 
be  continued.  This  commenter  states 
that  SPAR  73  serves  no  safety  function 
because  the  R-22/R-44  has  been  found 
to  be  the  safest  in  the  industry. 

The  PAA  disagrees  with  this 
statement.  Prior  to  the  SPAR,  there  were 
30  fetal  accidents  involving  Robinson 
helicopters  and  low  rotor  RPM  or  "low 
G"  maneuvers  leading  to  main  rotor/ 
airframe  contact.  The  R-22's  and  the  R- 
44's  two  blade,  low  inertia,  teetering 
rotor  system  (combined  with  a  high  tail 
mount  position  of  the  tail  rotor)  has 
repeatedly  been  involved  in  the  type  of 
accident  which  this  SPAR  is  designed  to 
address.  The  PAA  determined  that  the 
additional  special  experience 
requirements  and  awareness  training 
was  necessary  for  safe  operation  of  d^ese 
heUcopters  as  part  of  a  comprehensive 
program  that  responded  to  the  high 
number  of  accidents  involving  these 
helicopters.  Other  elements  of  the 
program  included  addressing  design 
and  operational  issues  that  may  have 
been  contributing  factors  in  some  of 
these  accidents.  The  PAA  has 
determined  that  SPAR  73  is  essential  for 
the  safe  operation  of  the  R-22  and  R- 
44  helicopters. 

Robinson  HeUcopter  Company  and 
Sky  Helicopters  support  the  proposed 
changes  in  SPAR  73  but  strongly 
recommends  that  the  same  reasoning 
should  be  applied  to  the  biennial  flight 
review,  which  would  then  recognize 
flight  review  in  the  R-22  to  be  valid  for 
flight  in  the  R-44.  These  commenters 
and  one  other  commenter  also  request 
that  the  requirements  of  the  SPAR  "be 
reviewed  and  re-evaluated  at  least  every 
two  years  so  that  any  additional  changes 
based  upon  experience  may  be  promptly 
implemented."  Thus,  this  commenter 
recommends  that  SPAR  73  should  be 
extended  until  December  31, 1999, 
rather  than  2002. 

The  PAA  disagrees  with  the  comment 
regarding  biennial  flight  reviews.  The 
requirements  for  the  flight  review  in  the 
R-22  helicopter  were  established  by  the 
R-22  PUght  Standardization  Board 
(PSB)  Report,  dated  Pebruary  15, 1995. 
This  report  states  in  paragraph  8.2,  "All 
pilots  who  wish  to  act  as  pilot  in 
command  of  a  Robinson  R-22  aircraft 
should  complete  a  flight  review  as 
required  by  PAR  Part  61.56  in  a 
Robinson  R-22  model  helicopter."  The 
PSB  report  for  the  R-44,  also  dated 


Pebruary  15, 1995,  make  similar 
statements  regarding  the  completion  of 
a  flight  review  in  a  R— 44  specifically. 

The  PAA  disagrees  with  the 
recommendation  for  a  shorter  effective 
period.  A  longer  effective  period  of  the 
SPAR  will  allow  for  sufficient  collection 
of  data  and  analysis.  But,  as  noted 
below,  other  safety  authorities  have 
stated  that  this  SPAR  should  be  made 
permanent.  The  PAA  has  determined 
that  5  years  of  data  will  more  fully 
address  both  recommendations. 

Another  comment  submitted  by 
Robinson  Helicopter  Company's 
Engineering  Department  recommends 
simpUfication  of  the  wording  of  the 
amendatory  language  in  the  proposal. 

The  PAA  did  not  adopt  this 
suggestion.  The  PAA  reviewed  the 
specific  wording  suggested  and 
determined  that  the  wording  as  written 
in  the  proposed  rule  was  clear  regarding 
the  type  of  flight  hours  which  can  be 
credited  toward  the  aeronautical 
experience  for  the  R44,  i.e.  the 
creditable  time  must  be  in  the  R-22,  not 
a  helicopter  other  than  the  R-22. 

Another  comment  by  an  individual 
heUcopter  pilot  says  that  the  SPAR  has 
been  successful  in  reducing  fatal 
accidents  in  the  R-22  and  R-44,  caused 
by  the  low  RPM  stalls  and  low  G 
maneuvering,  through  increased  pilot 
awareness  training.  The  commenter 
states  that  this  training  will  continue  to 
be  carried  forward  and  that  there  is  no 
longer  a  need  for  the  SPAR,  therefore  it 
should  not  be  renewed. 

The  FAA  disagrees  that  this 
re<x>mmendation.  The  specific  points 
made  by  this  commenter  are  the  precise 
reasons  why  the  PAA  will  extend  the 
SPAR  so  as  to  ensure  that  this  training 
is  given  to  new  students  entering  the 
training  population.  The  R-22's  and  R- 
44 's  accident  record  before  and  after  this 
SPAR  is  strong  evidence  that  a 
mandatory  rule  is  needed  for  the 
continued  safe  operation  of  these 
helicopters. 

Another  individual  helicopter  pilot 
supports  the  annual  awareness  training 
required  by  the  SPAR  but  believes  that 
adding  more  restrictions  (additional 
flight  instruction  hours)  would  increase 
the  cost  of  flying  Robinson  helicopters, 
thereby  discouraging  people  from  flying 
these  helicopters.  This  commenter  says 
th^  the  cost  analysis  in  the  proposal 
"Spears  to  be  about  15-20%  low  for 
the  available  services  in  my  area"  » 
(Kansas).  The  commenter  suggests  not 
changing  SPAR  73  for  another  year  so 
that  more  data  can  be  compiled. 

Por  reasons  discussed  previously,  the 
FAA  has  determined  that  the  extension 
of  the  SPAR  as  amended  is  needed. 
Also,  this  amendment  has  not  added 
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any  restrictions  from  the  previous  rule, 
but  instead,  hak  granted  credit  for 
specific  expend  ace  in  the  R-22,  thereby 
reducing  the  oi^rall  requirements  for 
gaining  a  rating  in  both  the  R-22  and  R- 
44.  Therefore,  this  SFAR  will  not 
increase  flight  instruction  hours. 

Also,  the  Chairman  of  the  National 
Transportation  Safety  Board  (NTSB) 
filed  a  commeiftthat  conciured  with  the 
extension  of  th^  SFAR  as  proposed.  He 
noted  that  the  MTSB  had  made  multiple 
recommendatipits  to  the  FAA 
concerning  theiK-22  and  R-44,  and  that 
the  NTSB  recoipmended  the  SFAR 
should  be  made  permanent.  The  FAA 
agrees  with  the  NTSB  and  most 
commenters  that  safety  dictates  that  the 
SFAR  should  c^htinue  without  lapse 
until  December  31,  2002.  Accordingly, 
this  rule  is  to  ba  leffective  in  less  than 
30  days  to  prevent  that  lapse.  As  noted 
in  the  NPRM,  th^  current  SFAR  expires 
on  December  3^  j  1997  and  such  lapse 
would  be  detriiii|Bntal  to  aviation  safety. 

International  CtVil  ATiatian 
Organization  (IJQAO)  and  Joint  AviatioB 
Regulations 

In  keeping  wilth  U.S.  obligations 
under  the  Convatition  on  International 
Civil  Aviation,  ^tj  is  FAA  policy  to 
comply  with  IcWo  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  |that  this  rule  does  not 
conflict  with  an^  international 
agreement  of  thi  United  States. 


Paperwork  Rediiction  Act 

Information  collection  requirements 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reducttion  Act  of  1995  (44 
U.S.C.  3507(d)).  land  have  been  assigned 
OMB  Control  Nikkber  2120-0021. 

Regulatory  Evaluation  Sununary 

Both  the  executive  and  legislative 
branches  of  government  recognize  that 
economic  considerations  are  an 
important  factor  in  establishing 
regulations.  Executive  Order  12866 
signed  by  President  Clinton  on 
September  30, 1993  requires  Federal 
agencies  to  assesj^both  the  costs  and 
benefits  of  propclaed  regulations  and, 
recognizing  that  some  costs  and  benefits 
are  difficult  to  quantify,  propose  or 
adopt  regulations  ^nly  upon  a  reasoned 
determination  th^  the  benefits  of  each 
regulation  justify  Its  costs.  In  addition, 
the  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  determine 
whether  or  not  proposed  regulations  are 
expected  to  have^  significant  economic 
impact  on  a  subsidntial  number  of  small 
entities,  and,  if  so.  examine  feasible 
regulatory  alternatives  to  minimize  the 


economic  burden  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  proposed  regulations  on 
international  trade. 

This  section  summarizes  the  FAA's 
economic  and  trade  analyses,  findings, 
and  determinations  in  response  to  these 
requirements.  The  complete  economic 
and  trade  analyses  are  contained  in  the 
docket. 

Benefits 

The  benefits  of  the  final  rule  will  be 
a  reduction  of  the  number  of  fatal 
accidents  that  occur  in  Robinson 
helicopters  associated  with  low  "G" 
maneuvers  that  can  result  in  main  rotor 
contact  with  the  airframe.  The  estimated 
reduction  in  the  number  of  accidents  is 
expected  from  the  increased  level  of 
safety  related  to  specific  flight  training 
and  awareness  training  requirements  for 
all  individuals  operating  Robinson  R-22 
and  R-44  aircraft. 

Between  the  years  1985  and  1994 
there  were  a  total  of  43  fatal  accidents 
involving  Robinson  helicopters, 
resulting  in  63  fatalities.  Accidents  due 
to  main  rotor  contact  with  the  airframe 
accounted  for  16  of  the  43,  or 
approximately  37  percent  of  the  total 
accidents.  There  were  26  fatalities  (41 
percent  of  all  fatalities  on  Robinson 
helicopters)  that  resulted  from  those  16 
accidents  prior  to  the  issuance  of  SFAR 
73.  Since  the  SFAR  was  issued  in  1995. 
however,  there  have  been  no  accidents 
or  fatalities  involving  R-22  or  R-44 
aircraft  associated  with  low  "G" 
operations  or  main  rotor  contact  with 
the  airframe.  Although  there  is  not  yet 
sufficient  historical  data  to  statistically 
demonstrate  that  the  almost  three  year 
period  of  no  fatal  accidents  of  this  tjrpe 
is  a  result  of  SFAR  73,  it  is  the  judgment 
of  the  FAA  after  reviewing  all  available 
information  that  this  is  the  case. 

Assuming  that  SFAR  73  is  effective  at 
preventing  the  above  types  of  rotorcraft 
accidents,  the  FAA  has  estimated  the 
benefit  associated  with  preventing  these 
accidents.  A  value  of  $2.7  million  was 
applied  to  each  statistical  fataUty 
avoided.  This  computation  resulted  in 
an  estimate  of  approximately  $35.1 
million  in  five  year  casualty  costs.  Also, 
the  estimated  value  of  the  16  destroyed 
aircraft  was  $587,000.  If  this  rulemaking 
helps  prevent  the  recurrence  of  the  26 
fatalities  associated  with  low  "G" 
maneuvers,  .then  expected  safety 
benefits  will  be  approximately  $35.7 
million  (present  value,  $29.3  million) 
over  five  years,  in  1996  dollars. 

Costs 

In  this  analysis,  the  FAA  has 
estimated  the  cost  of  the  final  rule  over 
the  five  year  period  from  1998  through 


2002.  All  of  the  costs  inciured  as  a 
result  of  changes  to  existing  training 
procedures  will  begin  when  the  final 
rule  becomes  effiactive.  Costs  are 
computed  in  1996  dollars  and  are 
discounted  by  seven  percent. 

The  groups  that  inciu-  costs  from  the 
final  rule  are  rated  pilots  who  aspire  to 
be  flight  instructors  or  newly 
certificated  flight  instructors  who  desire 
to  conduct  student  instruction  or  flight 
reviews  in  the  Robinson  model  R-22  or 
R-44  helicopter.  In  addition,  students 
that  receive  their  instruction  in  the  R- 
22  or  R-44,  such  as  pilots  adding  a 
rotorcraft  rating  and  new  rotorcraft 
students,  will  also  incur  costs  from  the 
final  rule.  All  the  cost  estimates 
pertaining  to  the  acquisition  of  a 
rotocraft  category  rating  are  based  on  the 
minimum  times  required  to  receive  the 
category  rating,  as  published  in  14  CFR 
Part  61. 

Flight  Instructor  Costs 

Theoretically  a  flight  instructor  can 
acquire  his  or  her  certificate  with  as 
little  as  50  hours  of  actual  rotorcraft 
time  and  little  more  than  150  hours  of 
total  flight  time.  However,  the  SFAR 
established  additional  requirements  for 
flight  instructors  who  wish  to  continue 
to  instruct  or  conduct  flight  reviews  in 
a  Robinson  helicopter.  These 
requirements  were  based  on  a 
combination  of  experience  and  training, 
which  requires  more  than  the  minimum 
amount  necessary  for  certification  as  an 
instructor.  Further,  additional  flight    . 
evaluation  criteria  were  established  to 
ensure  that  the  instructors  are 
knowledgeable  and  competent  to 
conduct  the  awareness  and  flight 
training  that  the  FAA  believes  are 
necessary  for  Robinson  helicopters. 
Therefore,  no  grandfathering  was 
permitted  for  evaluators  or  flight 
instructors. 

While  it  is  still  possible  for  an 
individual  to  obtain  a  fl^t  instructor 
certificate  for  aircraft  other  than 
Robinson  helicopters  in  the  minimum 
time  required,  those  aspiring  a  flight 
instructor  certificate  in  the  Robinson 
model  hehcopters  will  be  required  to 
have  an  additional  50  hours  of  flight 
time.  However,  because  some  flight 
experience  requirements  in  the  model 
R-22  also  apply  to  flight  experience    ' 
requirements  in  the  R-44,  a  credit  of  up 
to  25  flight  hours  acquired  in  the  model 
R-22  helicopter  can  apply  to  the  50 
flight  hour  experience  requirement  for 
the  R-44. 

For  a  rated  pilot  to  become 
certificated  as  a  flight  instructor  in  the 
R-22.  the  pilot  will  need  an  additional 
50  flight  hours  in  the  R-22.  The  cost  of 
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the  additional  flight  hours  in  the  R-22 
at  $150  a  flight  hour,  equals  $7,500  per 
person  ($150  times  50  hours).  Likewise, 
for  a  rated  pilot  to  become  certificated 
as  a  flight  instructor  in  the  R— 44,  the 
pilot  will  need  an  additional  50  flight 
hours  in  the  R-44  (25  hours  may  be 
done  in  a  R-22).  The  cost  for  flight 
hours  in  the  R-44  is  $300  a  flight  hour. 
The  additional  cost  of  $300  per  flight 
hour  for  25  hours  in  a  R-44  and  $150 
per  flight  hour  for  25  hours  in  a  R-22, 
equals  a  total  of  $11,250  per  person. 
However,  for  a  person  to  become 
certificated  as  a  flight  instructor  on  both 
models  of  Robinson  helicopters,  the 
pilot  will  need  75  additional  flight 
hours,  50  hours  in  the  R-22  and  25 
hours  in  the  R-44.  The  added  cost  for 
75  additional  flight  hours  to  become 
certificated  in  both  the  R-22  and  the  R- 
44  is  $15,000  per  person.  The  FAA 
assumes  that  a  rated  pilot  seeking  to 
become  a  flight  instructor  will  want  to 
be  certificated  on  both  models  of 
Robinson  helicopters;  therefore,  the 
FAA  has  based  the  cost  estimate  to 
become  a  flight  instructor  on  the  75 
additional  flight  hours. 

The  FAA  believes  that  the  number  of 
individuals  seeking  a  new  flight 
instructor  certificate  for  a  specific 
RobiQson  model  helicopter  is  small 
relative  to  the  total  of  new  flight 
instructor  certificates  issued.  To 
estimate  the  number  of  people  seeking 
a  flight  instructor  certificate  for  the 
Robinson  model  helicopters,  the  FAA 
determined  the  ratio  of  rotorcraft-only 
certificates  held  to  the  total  airmen 
certificates  held  (less  student  and  glider- 
only  certificates).  The  ratio  was  then 
applied  to  the  change  in  flight  instructor 
certificates  between  1995  and  1996. 

The  FAA  estimates  that  in  1996  there 
was  the  potential  for  13  individuals 
seeking  a  rotorcraft  a  flight  instructor 
certificate  in  a  Robinson  model 
helicopter,  based  on  the  minimum 
requirements  for  a  helicopter  only 
rating.  The  FAA  assumes  in  this 
evaluation  that  all  13  of  these 
individuals  would  want  to  qualify  as 
flight  instructors  in  Robinson  model 
helicopters.  Based  on  the  addition  of  75 
flight  hoiu^  at  an  added  cost  of  $15,000 
per  individual,  the  total  cost  for  13 
people  seeking  a  rotorcraft  only  flight 
instructor  certificate  in  a  Robinson 
helicopter  is  approximately  $189,000 
annually.  The  estimated  cost  over  the 
next  five  years  is  approximately 
$900,000  (present  value,  $800,000),  in 
1996  dollars. 

Student  Costs 

The  costs  encompass  two  classes  of 
students:  (1)  Pilots  that  currently  have  a 
class  certificate  who  wish  to  add  a 


•  rotorcraft  rating,  and  (2)  new  students 
receiving  rotorcraft-only  training. 
However,  to  be  included  in  the  cost 
estimate,  students  (new  students  or 
those  adding  a  rotorcraft  rating)  must  be 
receiving  instruction  in  the  Robinson 
model  R-22  or  R-44  helicopter. 

New  students  receiving  instruction  in 
the  Robinson  helicopters  will  be 
required  to  receive  an  additional  five 
hoiu^  of  dual  instruction.  Because  the 
small  size,  low  purchase  price,  and  low 
maintenance  costs  make  the  R-22 
attractive  to  flight  schools,  the  FAA 
assumes  that  new  students  will  receive 
their  instruction  in  the  Robinson  model 
R-22  helicopter.  The  added  cost  per 
student,  assuming  $165  an  hour  for 
instruction  in  the  R-22,  will  amount  to 
$825  (5  hours  times  $165  an  hour). 

Estimation  of  the  total  added  cost  for 
all  students  receiving  instruction  in  the 
Robinson  helicopter  was  calculated  in 
several  steps.  First,  the  FAA  estimated 
the  ratio  of  original  rotorcraft  certificates 
issued  to  original  student  certificates 
issued.  That  ratio  was  applied  to  the 
total  student  pilot  certificates  held  in 
1996,  which  produced  an  estimate  of 
the  number  of  student  rotorcraft 
certificates  held.  The  estimated  student 
rotorcraft  certificates  held  was 
multiplied  by  an  estimate  of  the  portion 
of  new  students  receiving  instruction  on 
Robinson  helicopters  (about  Vards).  That 
estimate  was  then  appUed  to  the  added 
cost  per  student  to  derive  the  total 
added  cost  for  all  students. 

The  FAA  estimates  that 
approximately  3,300  new  students  will 
receive  instruction  in  the  Robinson  R- 
22  model  helicopter  at  an  estimated  cost 
of  approximately  $2.7  million  annually. 
Total  new  student  costs  are 
approximately  $13.5  milUon  ($11.1 
million,  present  value)  over  the  next 
five  years  in  1996  dollars. 

Although  the  FAA  used  a  higher  per 
hour  estimate  for  dual  instruction,  the 
costs  reflected  above  are  still 
approximately  $1.3  million  less  than 
reported  in  the  NPRM,  because  more 
accurate  data  was  supplied  to  the  FAA 
regarding  original  rotorcraft  pilot 
certificates  issued.  The  updated  data 
presented  fewer  original  rotorcraft  pilot 
certificates  issued  than  what  was  used 
in  the  NPRM.  Because  there  are  few 
original  rotorcraft  pilot  certificates 
issued,  that  lowers  the  ratio  used  as  a 
component  to  calculate  total  added  cost 
for  all  students,  thereby  lowering  the 
cost  estimate. 

Pilots  that  have  a  current  class 
certificate  who  wish  to  add  a  rotorcraft 
rating  and  receive  instruction  in  the 
Robinson  helicopters  will  be  required  to 
take  an  additional  five  hours  of  dual 
instruction  the  same  as  new  students. 


However,  unlike  the  new  students,  the 
FAA  assumes  that  a  portion  of  the  pilots 
seeking  to  add  a  rotorcraft  rating  will 
receive  instruction  in  the  Robinson 
model  R-44.  Therefore,  in  addition  to 
estimating  the  total  number  of  pilots 
seeking  to  add  a  rotorcraft  rating  in 
Robinson  helicopters  in  general,  the 
FAA  estimated  the  percentage  of  those 
seeking  a  rating  only  in  the  R— 44. 

Experienced  pilots  who  wish  to  add  a 
rotorcraft  rating  to  a  current  class 
certificate  could  receive  more  advanced 
instruction,  or  instruction  in  more 
advanced  equipment,  than  a  new  pilot. 
For  example,  they  could  receive 
instruction  in  a  larger,  more 
sophisticated  turbine  helicopter,  or  they 
could  receive  instruction  to  add  the 
instrument  rating  to  their  class  certicate. 
Therefore,  the  number  of  aurent  pilots 
seeking  to  add  a  rotorcraft  rating  only  in 
the  Robinson  models  R-44  and  R-22 
was  estimated  by  the  FAA.  First,  to 
determine  the  number  of  rotorcraft 
ratings  that  apply  only  to  the  R— 44.  the 
FAA  multiplied  the  ratio  of  R-44s  to  the 
helicopter  fleet  by  the  added  rotorcraft 
ratings  for  1996.  To  estimate  the  added 
cost  of  instruction  in  the  R— 44.  the 
number  of  R— 44  ratings  was  multiplied 
by  the  number  of  required  added  hours 
of  instruction,  and  by  the  R-44  cost  per 
hour. 

Next,  it  was  necessary  to  estimate  the 
number  of  rotorcraft  ratings  that  apply 
only  to  the  R-22.  As  wiUi  the  R-44,  the 
added  cost  of  the  R-22  was  estimated  by 
applying  the  R-22  ratings  to  the  added 
rotorcraft  ratings  for  1996.  The  number 
of  R-22  ratings  was  multiplied  by  the 
number  of  added  hours  of  instruction 
and  by  the  R-22  cost  per  hour.  Finally, 
the  two  products  were  added  together  to 
estimate  the  annual  cost  for  pilots  to 
add  a  rotorcraft  rating  using  a  Robinson 
helicopter. 

The  total  additional  cost  to  receive 
instruction  in  a  Robinson  helicopter  for 
the  purpose  of  adding  a  rotorcraft  rating 
to  a  pilot  certificate  is  approximately 
$90,000  aimually.  The  estimated  cost 
over  the  next  five  years  is  approximately 
$450,000  (present  value,  $369,000)  in 
1996  dollars. 

Although  the  FAA  used  a  higher  per 
hour  estimate  for  dual  instruction,  the 
costs  reflected  above  are  still 
approximately  $1.8  million  less  than 
reported  in  the  NPRM,  because  updated 
data,  which  presented  fewer  added 
rotorcraft  ratings  than  what  was  used  in 
the  NPRM.  was  supplied  to  the  FAA 
regarding  added  rotorcraft  ratings. 
Because  of  the  lower  number  of  added 
rotorcraft  ratings,  ratios  applied  to  the 
added  rotorcraft  ratings  produced  a 
lower  cost  estimate. 


UMI 
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Cost  Summai^ 

The  final  r4lJB  will  impose  costs  to  the 
those  receiving  instruction  in  Robinson 
model  R-22  and  R-44  helicopters. 
Before  they  di  be  certificated,  afiiected 
individuals  wlill  be  required  to  receive 
additional  mqdel-specific  training  and 
experience  fo||Bach  model  of  Robinson 
helicopter.  Individuals  affected  by  the 
rule  are  rated  pilots  who  aspire  to  be 
flight  instruct^  or  newly  certificated 
flight  instruct^  who  desire  to  conduct 
student  instrulcition  or  flight  reviews  in 
the  Robinson  model  R-22  or  R-44 
helicopter,  new  rotorcraft  students,  and 
certificated  pilots  seeking  to  add  a 
rotorcraft  rating.  Both  the  new  student 
and  the  pilot  seeking  to  add  a  rotorcraft 
rating  must  be  deceiving  instruction  in 
a  Robinson  hejllcopter  to  incur  the 
added  cost.  Th^  final  rule  will  impose 
total  estimated  costs  of  approximately 
$14.9  million  (present  value,  $12.2 
million)  over  the  next  five  years,  in  1996 
dollars. 

All  of  the  cd^s  described  in  this 
analysis  will  be  incurred  voluntarily. 
These  added  qosts  are  not  being  forced 
on  any  individijial  that  wishes  to  receive 
rotorcraft  training.  If  an  individual 
washes  to  avoid  the  additional  costs  of 
rotorcraft  instruction  delineated  above, 
they  can  receiye  their  instruction  in  a 
rotorcraft  othei-jthan  a  Robinson  model, 
and  not  incur  any  of  the  costs  that  are 
described  in  tl^is  analysis.  However, 
they  will  not  be  certificated  for 
Robinson  modU  helicopters. 

Comparison  Qfj  Costs  And  Benefits 

The  rule  willirequire  those  who 
receive  or  pro4i|de  instruction  in  a 
Robinson  helicopter  to  incur  additional 
costs  related  to  specific  flight  training 
and  awareness!  training.  The  addition  of 
these  requiremjants  wrill  impose  costs  of 
approximatelyi$14.9  milhon  (present 
value,  $12.2  million)  over  five  years  in 
1996  dollars.  B|^nefits  fiom  the  final  rule 
will  be  a  reduction  in  the  number  of 
fatal  accidents  ithat  occur  in  Robinson 
helicopters  associated  with  low  "G" 
maneuvers  tha|  ^ay  resuh  in  main 
rotor/air&«me  contact.  The  reduction  in 
the  number  of  accidents  is  due  to  the 
increased  level  of  safety  due  to  specific 
flight  training  and  awareness  training 
requirements  for  all  individuals 
operating  Robin$on  R-22  and  R-44 
aircraft.  If  the  fi^al  action  prevents  a 
repeat  of  the  2^  JTatalities  that  occurred 
diuing  the  past  10-year  period,  the 
estimated  benefits  will  be  $71.4  million 
($50.1  million,  [present  value).  Since  this 
SFAR  will  be  in  effect  for  only  5  years, 
the  estimated  blapaefits  will  be  $35.7 
million  ($29.3  million,  present  value) 


for  this  rulemaking,  resulting  in  benefits 
substantially  exceeding  costs. 

Final  Regulatory  Flexibility 
Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that,  whenever  an  agency 
publishes  a  general  notice  of  final 
rulemaking,  a  regulatory  flexibility 
analysis  be  done  identifying  the 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  if  the  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  to  extend  SFAR  73 
published  on  March  1, 1995,  which  was 
issued  on  an  emergency  basis  without 
the  usual  public  notice  period,  but  the 
FAA  sought  comments  after  issuance. 
No  comments  were  received  fitim  small 
entities  indicating  that  they  suffered  any 
adverse  economic  impact.  The  FAA 
again  sought  comments  bom  small 
entities  in  the  NPRM  pubUshed 
November  21. 1997  to  extend  SFAR  73 
until  2002.  Again  the  FAA  did  not 
receive  any  comments  from  small 
entities  indicating  any  adverse 
economic  impact.  Further,  the  SFAR  is 
limited  to  experience  and  training 
requirements  to  perform  pilot-in- 
command  and  certified  flight  instructor 
duties,  thereby  impacting  individuals 
rather  than  entities.  In  view  of  all  of  the 
above,  the  FAA  certifies  that  this  final 
rule  vtrill  not  have  a  significant 
economic  impact  on  any  small  entities. 

International  Trade  Impact  Statement 

This  final  rule  will  only  impose 
additional  costs  on  those  receiving 
instruction  on  Robinson  heUcopters. 
This  rule  will  have  no  effiect  on  the  sale 
of  foreign  aviation  products  or  services 
in  the  United  States,  nor  will  it  affect 
the  sale  of  United  States  aviation 
products  or  services  in  foreign 
countries. 

This  final  rule  is  not  expected  to 
impose  a  competitive  disadvantage  to 
either  US  air  carriers  doing  business 
abroad  or  foreign  air  carriers  doing 
business  in  the  United  States.  This  final 
rule  extends  the  SFAR  and  is  not 
expected  to  impose  any  additional 
competitive  disadvantage  over  what  has 
already  been  imposed  by  the  original 
SFAR  requiring  additional  training  in 
the  Robinson.  This  assessment  is  based 
on  the  fact  that  several  other  foreign 
countries  have  adopted  most  provisions 
of  the  SFAR  and  that  the  production 


and  sale  of  Robinson  helicopters  has 
increased  over  the  last  two  years. 

Unfunded  Mandates  Reform  Act 
Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
Federal  intei^ovemmental  mandates, 
but  does  contain  a  private  sector 
mandate.  However,  because 
expenditures  by  the  private  sector  will 
not  exceed  $100  million  annually,  the 
requirements  of  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Implications 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 
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Significance 

This  rule  is  not  significant  under 
Executive  Order  12866,  nor  is  it 
considered  significant  under  DOT  Order 
2100.5.  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations. 

List  of  Subjects  in  14  CFR  Part  61 

Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Air  safiaty.  Air  transportation. 
Aviation  safety.  Balloons,  Helicopters, 
Rotorcraft,  Students. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  61  of  Title  14.  Code  of 
Federal  Regulations  (14  CFR  part  61)  as 
follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Autiiaritjr:  49  U.S.C  106(g),  40113.  44701- 
44703,  44707.  44709-44711,  45102-45103, 
45301-45302. 

2.  Paragraphs  2(b)(2),  2(b)(5),  and  3  of 
S{>ecial  Federal  Aviation  Regulation 
(SFAR)  No.  73  to  part  61  are  revised  to 
read  as  follows: 

Special  Federal  Aviation  Regulations 


SFAR  No.  73— Robinson  R-22/R-44 
Special  Training  and  Experience 
Requirements 

*        *        •        •        • 

2.  Required  training,  aeronautical 
experience,  endorsements,  and  flight 
review. 


(b)*  •  • 

(2)  No  person  may  act  as  pilot  in 
command  of  a  Robinson  R-44  unless 
that  person — 

(i)  Has  had  at  least  200  flight  hours  in 
helicopters,  at  least  50  flight  hours  of 
which  were  in  the  Robinson  R-44.  The 
pilot  in  command  may  credit  up  to  25 
flight  hours  in  the  Robinson  R-22 
toward  the  50  hour  requirement  in  the 
Robinson  R-44;  or 

(ii)  Has  had  at  least  10  hours  dual 
instruction  in  a  Robinson  heUcopter,  at 
least  5  hours  of  which  must  have  been 
accomplished  in  the  Robinson  R-44 
helicopter  and  has  received  an 
endorsement  from  a  certified  flight 
instructor  authorized  under  paragraph 
(b)(5)  of  this  section  that  the  individual 
has  been  given  the  training  required  by 
this  paragraph  and  is  proficient  to  act  as 
pilot  in  command  of  an  R-44.  Beginning 
12  calendar  months  after  the  date  of  the 
endorsement,  the  individual  may  not  act 


as  pilot  in  command  unless  the 
individual  has  completed  a  flight  review 
in  a  Robinson  R-44  within  the 
preceding  12  calendar  months  and 
obtained  an  endorsement  for  that  flight 
review.  The  dual  instruction  must 
include  at  least  the  following  abnormal 
and  emergency  procedures  flight 
training — 

(A)  Enhanced  training  in  autorotation 
procedures; 

(B)  Engine  rotor  RPM  control  without 
the  use  of  the  governor; 

(C)  Low  rotor  RPM  recognition  and 
recovery;  and 

(D)  Effects  of  low  G  maneuvers  and 
proper  recovery  procedures. 

*  •        •        *        • 

(5)  No  certificated  flight  instructor 
may  provide  instruction  or  conduct  a 
flight  review  in  a  Robinson  R-22  or  R- 
44  imless  that  instructor — 

(i)  Completes  the  awareness  training 
injparagraoh  2(a)  of  this  SFAR 

(li)  For  tne  Robinson  R-22,  has  had  at 
least  200  flight  hours  in  helicopters,  at 
least  50  flight  hours  of  which  were  in 
the  Robinson  R-22,  or  for  the  Robinson 
R-44,  has  had  at  least  200  flight  hours 
in  helicopters,  50  flight  hours  of  which 
were  in  Robinson  helicopters.  Up  to  25 
flight  hours  of  Robinson  R-22  flight 
time  may  be  credited  toward  the  50 
hour  requirement. 

(iii)  Has  completed  flight  training  in 
a  Robinson  R-22,  R-44,  or  both,  on  the 
following  abnormal  and  emergency 
procedures — 

(A)  Enhanced  training  in  autorotation 
procedures; 

(B)  Engine  rotor  RPM  control  without 
the  use  of  the  governor; 

(C)  Low  rotor  RPM  recognition  and 
recovery;  and 

(D)  EfiiBcts  of  low  G  maneuvers  and 
proper  recovery  procedures.  , 

(iv)  Has  been  authorized  by 
endorsement  from  an  FAA  aviation 
safety  inspector  or  authorized 
designated  examiner  that  the  instructor 
has  completed  the  appropriate  training, 
meets  the  experience  requirements  and 
has  satisfactorily  demonstrated  an 
ability  to  provide  instruction  on  the 
general  subject  areas  of  paragraph 
2(a)(3)  of  this  SFAR,  and  the  flight 
training  identified  in  paragraph 
2(b)(5)(iii)  of  this  SFAR. 

•  *        •        •        • 

3.  Expiration  date.  This  SFAR  expires 
on  December  31,  2002,  unless  sooner 
superceded  or  rescinded. 

Issued  in  Washington,  DC  on  December  31, 
1997. 

Jane  F.  Garvey, 

Administrator. 

[PR  Doc.  98-317  Filed  1-2-98;  11:47  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Doctot  Na  29107;  Amdt  Na  40q 

Standard  InstainMnt  Approach 
Procedures;  Miscellaneeus 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fl^t  operations  under 
instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  andreapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  &e  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAP's,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 


UMI 


F^^eral  Register  /  Vol.  63.  No^4/  Wednesday.  January  7.  1^8  /  Rules  and  Regulations  667 


Government  ranting  Office, 
Washington,  Dp  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Ariat^n  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  Telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  Tllis 
amendment  to  part  97  of  the  Federal 
Aviation  Regujlations  (14  CFR  part  97) 
establishes,  anjiends,  suspends,  or 
revokes  SIAP'^J  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  doounents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  5S2(a).  1 
CFR  part  51,  and  14  CFR  97.20  of  the 
Federal  Aviatitta  Regulation  (FAR).  The 
applicable  FAA  Forms  are  identified  as 
FAA  Form  826(^5.  Materials 
incorporated  fay  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nuiiiiber  of  SIAP's.  their 
complex  natur^  and  the  need  for  a 
special  format  liiake  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  iknpractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  cn^s  printed  by 
publishers  of  a«t)nautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  tlds  amendment  state  the 
affected  CFR  stations,  vdth  the  types 
and  effective  d^ies  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendnient  number. 

This  amehdmtot  to  part  97  is  effective 
upon  publicatib^  of  each  separate  SIAP 
as  contained  inj^he  transmittal.  The 
SIAP's  containOd  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  SUndard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  yfere  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  ciurient  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flovtm  by  airajaft  equipped  with  a 
Global  Positiontag  System  (GPS)  and  or 
Flight  Manageni^nt  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applijdable  SIAP's  will  be 
altered  to  includ^  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 


modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procediue  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  dose  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAP's  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  detMmined  that  this 
regulation  only  invc^ves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under* 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  )anuaiy  2, 
1998. 

Quenlin  J.  Smidi.  Jr.. 

Acting  Director,  Fligfit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Audiority:  49  U.S.C.  106(g),  40103.  40106, 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 


2.  Amend  97.23.  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

Effective  on  Publication 

New  York.  NY,  John  F.  Kennedy  Intl,  VOR 
or  GPS  RWY  13L/13R.  Amdt  18  Cancelled 

New  York,  NY,  John  F.  Kennedy  Intl.  VOR 
or  FMS  or  GPS  RWY  13L/13R,  Amdt  18 

IFR  Doc.  98-322  Filed  1-6-98: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherie 
Administration 

15CFRPartM2 

50CFRPart285 

[Dockat  Na  971231320-7320-01;  I.D. 
121697B] 

RIN  0e48-AK83 

Atlantic  Tuna  Fiaharies;  Arcitival  Tag 
Racovary 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACnON:  Interim  final  rule;  request  for 

comments 

SUMMARY:  NMFS  issues  this  interim 
final  rule  to  allow  the  retention, 
possession,  and  landing  of  Atlantic 
bluefin  timas  (ABTs)  in  which  an 
archival  tag  has  been  implanted.  Data 
recovery  fiim  archival  tags  requires  that 
fish  be  harvested  and  the  tag  removed. 
In  the  event  a  fish  with  an  archival  tag 
is  captured,  applicable  regulations 
could  require  its  immediate  release 
under  certain  conditions,  such  as  the 
closure  of  the  ABT  season  for  a  permit 
category.  In  order  to  provide  for 
maximum  likelihood  of  data  recovery, 
NMFS  exempts  the  harvest  of  fish  with 
archival  tags  from  applicable  release 
requirements  provided  NMFS  is  notified 
prior  to,  or  at  the  time  of,  landing  and, 
as  instructed,  the  tag  is  removed  and 
returned  to  NMFS  or  the  fish  is  made 
available  so  that  it  may  be  inspected  and 
the  tag  recovered. 

DATES:  TTie  interim  final  rule  is  effective 
December  31, 1997.  Comments  must  be 
received  on  or  before  January  30, 1998. 
ADDRESSES:  Comments  on  the  interim 
final  rule  should  be  sent  to  Rebecca 
Lent,  Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl).  NMFS. 
1315  East- West  Highway,  Silver  Spring, 
MD  26910-3282.  Comments  regarding 
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the  burden-hour  estimates  or  other 
aspects  of  the  collection-of-information 
requirements  contained  in  this  interim 
final  rule  should  be  sent  to  Rebecca  Lent 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Muiagement  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Chris  Rogers,  301-713-2347;  Buck 
Sutter,  813-570-5447;  or  Mark  Murray- 
Brown,  978-281-9260. 
8UPPI.EMDITARY  INFORMATION:  Under  the 
Atlantic  Tunas  Convention  Act  of  1975 
(ATCA)  (16  U.S.C.  971  et  seq.).  the 
Secretary  of  Commerce  (Secretary)  is 
authorized  to  promulgate  regulations  to 
implement  recommendations  adopted 
by  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  such  regulations 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries  (AA),  NOAA.  Section 
97ld(c)(3)  of  title  16,  United  States 
Code,  provides  the  statutory  authority  to 
require  the  collection  of  information 
necessary  to  implement  the 
recommendations  of  ICCAT. 

As  a  member  nation  of  ICCAT,  the 
United  States  is  required  to  take  part  in 
the  collection  of  biological  statistics  for 
research  piuposes.  In  addition  to  this 
requirement,  the  United  States,  as  a 
member  nation  fishing  for  ABT  in  the 
Atlantic  Ocean,  must  abide  by  the 
specific  quota  assigned  to  it  by  ICCAT. 
liirough  quota  maniCgement,  ICCAT  is 
furthering  its  goal  of  recovering  the  ABT 
stock  to  maximum  sustainable  yield 
level. 

The  National  Research  Council 
(National  Academy  of  Sciences) 
recommended  to  NMFS  that  migratory 
patterns  of  bluefin  tuna  be  further 
investigated  and  that  "a  tagging  program 
be  undertaken,  with  an  appropriate 
combination  of  conventional,  (passive 
integrated  transponder],  acoustic,  and 
archival  tags  *  *  *."  In  response,  NMFS 
has  worked  with  fishermen  and 
researchers  in  a  cooperative  effort  to 
implant  archival  tags  in  ABT.  Archival 
tags  are  miniature  data  loggers  that  offer 
a  powerful  tool  for  discerning  the 
movements,  geoposition  and  behavior  of 
individual  highly  migratory  species 
(HMS).  The  recovery  of  only  a  few  tags 
would  greatly  increase  knowledge  of 
migratory  patterns  and  spawning  site 
fidelity  and  provide  data  that  are  vital 
to  the  international  management  of 
ABT. 

Through  cooperative  research 
programs,  about  170  archival  tags  were 
implanted  in  ABT  during  1996  and 
1997.  Additional  tags  will  be  implanted 


in  1998.  ABTs  equipped  with  archival 
tags  can  be  identified  not  only  by  a  light 
sensor  extending  outside  the  body 
cavity  (in  the  area  of  the  stomach)  but 
also  by  uniquely  colored  fluorescent 
green  conventional  streamer  tags  placed 
externally  on  each  side  of  the  shoulder. 
It  is  estimated  that  about  6  to  10  ABT 
with  archival  tags  will  be  recovered 
aniuially.  It  is  imperative  that  each  tag 
be  returned  to  NMFS  to  ensure  that  the 
most  comprehensive  data  are  collected 
to  estabhsn  migratory  patterns  of  HMS. 
Based  on  information  obtained  from 
conventional  tag  recoveries,  the  greatest 
likelihood  for  recovery  of  those  archival 
tags  already  deployed  will  occur  in  the 
1998  winter  fishery  off  North  Carolina. 

Data  recovery  from  archival  tags 
requires  that  fish  be  harvested.  In  the 
event  a  fish  with  an  archival  tag  is 
captiued,  current  regulations  could 
require  its  immediate  release  under 
certain  conditions,  such  as  the  closure 
of  the  ABT  season  for  a  permit  category. 
In  order  to  provide  for  maximiun 
likelihood  of  data  recovery,  NMFS,  by 
this  interim  final  rule,  exempts  the 
harvest  of  fish  with  archival  tags  from 
any  applicable  release  requirement 
provided  NMFS  enforcement  is  notified 
prior  to,  or  at  the  time  of,  landing  and, 
as  instructed,  the  tag  is  removed  and 
returned  to  NMFS  or  the  fish  is  made 
available  so  that  a  NMFS  scientist  or 
enforcement  agent  may  inspect  the  fish 
and  recover  the  archival  tag.  Although 
this  provision  was  not  part  of  any 
proposed  rule,  the  concept  and 
proposed  text  were  presented  at  public 
hearings  on  consolidation  of  HMS 
regulations  (61  FR  57361.  November  6, 
1996)  and  at  other  public  meetings.  All 
comments  received  were  supportive  of 
archival  tag  research  and  commenters 
recognized  the  need  for  recovery. 
Additionally,  this  rule  would  relieve 
restrictions  in  the  case  of  archivally 
tagged  fish.  For  these  reasons,  NMFS 
issues  this  interim  final  rule  with 
further  opportiinity  for  public  comment. 

Recognizing  that  archival  tag 
implantation  poses  a  mortality  risk  to 
fish,  NMFS  also  requests  specific 
comment  on  the  need  for  persons 
conducting  archival  tag  research  to 
register  and  report  on  activities.  Under 
such  a  requirement,  any  {}erson  affixing 
or  implanting  an  archival  tag  into  a 
regulated  species  would  provide  written 
notification  tathe  Director  of  the 
proposed  activity  in  advance  of 
commencing  the  activity  and,  upon 
completion  of  the  activity,  would 
provide  a  written  report  to  the  Director 
indicating  the  type  and  number  of  tags, 
the  species  and  approximate  size  of  fish, 
{tnd  the  location  and  method  of  captuire 
of  the  fish.  Such  a  rsquirement  would 


assist  NMFS  in  evaluating  the 
effectiveness  of  archival  tag  research, 
help  researchers  coordinate  activities, 
and  provide  a  source  for  researchers  to 
access  release  and  recovery,  information. 

Qaaeification 

This  interim  final  rule  is  published 
under  the  authority  of  the  ATCA,  16 
U.S.C.  971  et  seq.  Hie  AA  has 
determined  that  the  regulations 
contained  in  this  rule  are  necessary  to 
implement  the  recommendations  of 
ICCAT  and  are  necessary  for 
management  of  the  Atlantic  tuna 
fisheries. 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  ncH-  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  niunber. 

This  miftl  rule  implements  a  new 
collection-of-information  requirement 
subject  to  OMB  review  under  the  PRA. 
Reporting  requirements  for  Archival  tag 
recoveries  require  that  the  harvester 
notify  NMFS  upon  landing  the  fish, 
prepare  or  process  the  fish  as  instructed, 
and  provide  information  about  the  time 
and  place  of  capture.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  aventge  30  minutes  per 
response.  This  reporting  requirement 
has  been  approved  by  OMB  under 
control  number  0648-0338. 

NMFS  has  determined  that,  iinder  5 
U.S.C.  553(b)(B),  there  is  good  cause  to 
waive  the  requirement  for  prior  notice 
and  an  opportxmity  for  public  comment 
as  such  procedures  would  be  contrary  to 
the  public  interest.  NMFS  presented  the 
concept  and  proposed  regulatory  text  for 
this  exemption  while  conducting  public 
hearings  on  a  proposed  rule  on 
consolidation  of  highly  migratory 
species  regulations.  NMFS  had  intended 
to  incorporate  the  archival  tag 
exemption  into  the  final  consolidation 
rule.  However,  while  that  process 
remains  ongoing,  NMFS  has  received 
information  that  the  greatest  likelihood 
of  recovery  will  be  in  the  North  Carolina 
winter  ABT  fishery  starting  on  January 
1, 1998.  If  fish  are  caught  and  must  be 
released,  live  or  dead,  information  will 
be  irretrievably  lost.  As  such,  given  the 
need  for  scientific  data  from  throughout 
the  species'  range,  and  the  fact  that 
NMFS  has  already  received  public 
comment  on  the  subject  matter  of  this 
rule,  further  delay  in  the 
implementation  of  this  action  to  provide 


UMI 


^ideral  Register  /  Vol.  63.  No.  4  /  Wednesday.  January  7.  1998  /  Rules  and  Regulations 


an  opportuniii  for  additional  conunent 
is  contrary  to  j*e  public  interest. 

To  the  exteiitt  that  a  fish  that  would 
otherwise  have  to  be  released  may  be 
retained  undet  this  rule,  this  rule 
relieves  a  restriction  and  under  5  U.S.C. 
553(d)(1)  is  nt>t  subject  to  a  delay  in 
effective  date.  To  the  extent  that  this 
rule  imposes  f:ertain  reporting  and  other 
requirements  lEissociated  with  such 
retention,  the  AA,  under  5  U.S.C. 
553(d)(3),  has  determined  that  there  is 
good  cause,  as  explained  above,  to 
waive  the  otherwise  required  30-day 
delay  in  effective  date.  NMFS  will 
rapidly  commli|nicate  the  hew 
regulations  toi^shery  participants 
through  its  F/J(  network.  HMS 
Information  Liiie.  and  NOAA  weather 
radio. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  Recordkeeping 
requirements,  Treaties. 

Dated:  December  31, 1997. 

GaryCMadock] 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapter  II  are  amended  as  follows: 
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ISCFRChapttt-IX 

PART  902— NQAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWK)RK  REDUCTION  ACT: 
0MB  CONTRC^L  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  road  as  follows: 


Authority:  44  ^.S.C.  3501  et  seq. 

2.  In  §  902.1  J  |)aragraph  (b),  the  table, 
is  amended  by  adding,  in  numerical 
order,  the  folloiwing  entry  to  read  as 
follows: 

§  902.1    0MB  cdtitrol  numbers  assigned 
pursuant  to  the  t>iBpenivork  Reduction  Act 


(b)  *  *  * 

CFR  part  or  sec^on 
information  co 
located 


50  CFR 


numbers  begin 
-0338 


where  the 
^ection  requirement  is 


285.9 

Current  0MB  CWntrol  number  (all 


virith  0648) 


50  CFR  Chapter  it 

PART  285— ATLANTIC  TUNA 
FISHERIES 

3.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

4.  hi  §  285.2,  a  definition  for  "archival 
tag"  is  inserted  in  alphabetical  order  to 
read  as  follows: 

§285^    Deflnltions.     . 

y4rc/iiVa/ fag  means  an  electronic 
recording  device  that  is  implanted  or 
affixed  to  a  fish  that  is  released  alive 
back  into  the  ocean  to  allow  collection 
of  scientific  information  about  the 

migratory  behavior  of  that  fish. 

•  •        •        ♦        * 

5.  In  §  285.3,  paragraph  (a)  is  revised 
to  read  as  follows: 

f  286.3    ProliilMtions. 

•  *        •        *        • 

(a)  For  any  person  or  for  any  fishing 
vessel  subject  to  the  jurisdiction  of  the 
United  States  to  engage  in  fishing  or  to 
land  any  Atlantic  tima  in  violation  of 
these  rules,  except  that  fish  implanted 
or  affixed  with  archival  tags  may  be 
possessed,  retained  and  landed  under 
the  provisions  of  §  285.9. 

•  *        »        »        • 

6.  Section  285.9  is  added  to  read  as 
follows: 

§285.9    ArcMvaltags. 

(a)  Reserved. 

(b)  Landing.  Notwithstanding  other 
provisions  ofthis  part,  any  person  may 
catch,  possess,  retain,  and  land  any 
regulated  species  in  which  an  archival 
tag  has  been  affixed  or  implanted, 
provided  that  person  compUes  with  all 
requirements  of  paragraph  (c)  of  this 
section. 

(c)  Landing  report.  The  person 
possessing,  retaining,  or  landing,  under 
the  authority  of  paragraph  (b)  ofthis 
section,  a  regulated  species  in  which  an 
archival  tag  has  been  affixed  or 
implanted  must  contact  the  NMFS, 
Southeast  Science  Center  (1-800-437- 
3936)  or  any  NMFS  enforcement  office 
(a  Ust  of  local  NMFS  enforcement 
offices  can  be  obtained  bom  the 
Director)  prior  to,  or  at  the  time  of  ' 
landing,  furnish  all  requested 
information  regarding  the  location  and 
method  of  capture,  and,  as  instructed, 
remove  the  tag  and  retiun  it  to  NMFS  or 
make  the  fish  available  so  that  a  NMFS 
scientist,  enforcement  agent,  or  other 
person  designated  in  writing  by  the 
Director  may  inspect  the  fish  and 
recover  the  tag. 

(d)  (^ota  monitoring.  If  a  regulated 
species  landed  under  the  authority  of 


paragraph  (b)  of  this  section  is  subject 
to  a  quota,  the  fish  shall  be  counted 
against  the  applicable  quota  category 
consistent  with  the  fishing  gear  and 
activity  which  resuhed  in  the  catch.  In 
the  event  such  fishing  gear  or  activity  is 
otherwise  prohibited  under  applicable 
provisions  ofthis  part,  the  fish  shall  be 
counted  against  the  scientific  reserve 
quota  established  for  that  species. 

7.  In  §  285.31,  paragraph  (a)(22)  is 
revised  to  read  as  follows: 

S  285.31    Prohil)lttons. 

(a)  •  *  • 

(22)  Fail  to  report  the  catching  of  any 
Atlantic  bluefin  tuna  to  which  a  plastic 
tag  has  been  affixed  under  a  tag  and 
release  program  conducted  by  NMFS  or 
any  other  scientific  organization  or  in 
which  an  archival  tag  has  been  affixed 
or  implanted; 

MLUNG  CODE  »10-22-F 

[PR  Doc.  97-34242  Filed  12-31-97^24  pmj 

BIUJNQ  CODE  3510-22-^ 


DEPARTMENT  OF  STATE 

22  CFR  Parts  40  and  41 

PuMic  Notics  2665] 

Bureau  of  Consular  Affairs; 
Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended— Place  of  Application 

agency:  Bureau  of  Consular  Affairs, 
DOS. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  results  from  a 
change  in  the  law.  A  recent  amendment 
stated  that,  if  a  nonimmigrant  stays  in 
the  United  States  longer  than  permitted, 
the  visa  of  that  person  is  no  longer 
valid.  Only  a  new  nonimmigrant  visa 
issued  in  the  coimtry  of  that  person's 
nationahty  will  be  vafid  for  further 
entry  into  the  United  States.  If  the 
Secretary  of  State  has  determined  that 
extraordinary  circumstances  exist, 
however,  issuance  of  a  new 
nonimmigrant  visa  in  another  country 
will  be  acceptable.  This  rule,  therefore, 
amends  the  regulation  pertaining  to 
place  of  application  to  require  such  a 
person  to  apply  in  the  country  of  his  or 
her  nationahty,  sets  forth  some 
exceptions  based  on  extraordinary 
circumstances  and  defines  the 
conditions  for  determining 
"extraordinary  circumstances." 
DATES:  This  interim  rule  is  effective 
January  7, 1998.  Written  comments  are 
invited 
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and  must  be  received  on  or  before 
March  9, 1998. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief, 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington.  DC  20520-0106. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.  Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  E)C 
20520-0106,  (202)  663-1204. 
SUPPLBiBfTARY  INFORMATION:  This  rule 
amends  both  Part  40  and  Part  41  of  Title 
22  of  the  Federal  Code  of  Regulations. 
It  implements  the  provisions  of  Section 
632  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (IIRIRA)  with  respect  to  the  place 
of  application  for  nonimmigrants  who 
have  voided  their  previous  visas  by 
overstaying  the  authorized  pMod. 
Section  632  added  a  new  subsection  (g) 
to  INA«222  which  renders  the  visas  of 
such  nonimmigrants  void. 

Part  40  of  22  CFR  sets  forth  the 
various  regulations  pertaining  to 
ineligibility  imder  the  INA.  It  is 
amended  herein  to  include  section 
40.68,  previously  reserved,  under  the 
title  "Aliens  Subject  to  INA  222(g)". 
This  new  section  states  that  any  alien 
subject  to  INA  222(g)  is  ineligible  for  a 
new  nonimmigrant  visa  unless  applying 
for  it  in  compliance  with  the  place  of 
application  requirements  of  22  CFR 
41.101. 

This  rule  then  amends  Section  41.101, 
which  currently  sets  forth  the 
regulations  for  the  normal  place  of 
application  for  a  nonimmigrant  visa.  It 
first  redesignates  the  current  paragraph 

(b)  of  22  CFR  41.101  as  paragraph  (e). 
It  then  inserts  a  new  paragraph  (b)  to 
include  requirements  for  most  aliens 
subject  to  the  provisions  of  INA  222(g) 
to  apply  in  the  country  of  nationality.  It 
also  adds  a  new  paragraph  (c) 
identifying  certain  extraordinary 
circumstances  that  permit  some  such 
persons  to  apply  in  other  specified 
coimtries.  A  new  paragraph  (d)  defines 
certain  relevant  terms. 

Proposed  22  CFR  41.101(b)  requires 
an  alien  subject  to  INA  222(g)  to  apply 
in  a  consular  district  which  is  in,  or 
includes,  his  or  her  country  of 
nationality  unless  the  apphcant  is 
within  stated  exceptions.  This 
regulation  then  provides  in  paragraph 

(c)  (1)  through  (5)  for  certain  varying 
extraordinary  circumstances. 

Paragraph  (c)(1)  relates  to  those  for 
whom  circumstances  not  under  the 
control  of  the  alien  rendered  the  prior 
visa  void  under  INA  222(g)(1). 
Essentially,  this  subparagraph 
exculpates  certain  aliens  whose 


"overstay"  was  through  no  fault  of  their 
own  and  for  whom  there  is  a  clear 
national  interest  in  not  requiring  the 
delay  and  expense  of  retiuning  to  their 
place  of  nationality.  Specifically,  this 
regulation  excepts  those  physicians 
serving  in  underserved  areas  of  the 
United  States  under  the  provisions  of 
INA  214(k)  for  whom  a  waiver  of  the 
foreign  residence  requirement  \mder 
INA  212(e)  or  a  petition  to  accord  H-lB 
status  was  filed  prior  to  the  end  of  their 
authorized  period  of  stay  but  that  period 
expired  during  the  adjudication  of  those 
applications.  It  is  in  the  interest  of  the 
United  States  that  such  medical  care- 
givers be  able  to  enter  on  (or  return  to) 
their  duties  in  the  underserved  area 
without  unnecessary  delays  often 
caused  by  lengthy  travel.  Moreover, 
their  sponsors  can  more  fruitfully  use 
the  money  required  for  such  travel  for 
other  health  purposes.  Subparagraph 
(c)(2)  provides  for  the  possibility  of 
further  such  determinations. 

The  tide  of  IIRIRA  Section  632  is 
"Elimination  of  Consulate  Shopping  for 
Visa  Overstays."  It  seems  clear  from 
both  the  tide  and  the  text  of  the 
provision  that  the  Congress  intended 
that  future  visa  applications  of  period- 
of-stay  violators  should  be  adjudicated 
by  those  best  situated  to  assess  the  bona 
fides  of  the  nonimmigrant  visa 
applicant;  i.e.,  Congressional  intent  lay 
in  requiring  special  scrutiny  of 
"overstay"  visa  applicants. 

Most  people  Uve  in  the  country  of 
their  nationality,  which  the  statute 
designates  as  the  proper  place  of 
application  for  aliens  subject  to  INA 
222(g).  Many  other  people,  however, 
live  elsewhere.  The  best  place  to 
adjudicate  bona  fides  is  not,  in  all 
probability,  in  the  country  of  nationality 
in  such  cases.  If  an  alien  has  spent  years 
outside  his  or  her  country  of  nationality, 
retiuning  there  may  not  provide  the 
special  scrutiny  desired  by  the 
Congress.  Applying  where  one  lives 
probably  will.  For  this  reason.  Section 
41.101(c)  (3)  and  (4)  propose  other 
places  of  application  for  certain 
individuals  subject  to  INA  222(g)(1). 

Subparagraph  (c)(3)  requires  aliens 
subject  to  INA  222(g)  who  are  residents 
of  a  third  coimtry  to  apply  in  the 
country  of  residence.  Subparagraph 
(c)(4)  directs  a  national  and  resident  of 
a  country  in  which  there  is  no  United 
States  consular  office  to  apply  in  the 
coimtry  designated  by  the  Department 
to  accept  immigrant  visa  applications 
from  persons  of  that  nationality.  This 
latter  directive  is  in  accordance  with 
INA  222(g)(2)(A)  which  auUiorizes  the 
Secretary  to  specify  the  place  of 
application  for  such  aliens. 
Subparagraph  41.101(c)(5)  addresses 


another  circumstance  not  falling  within 
the  norm:  dual  nationals.  A  dual 
national  must  apply  in  the  county  of 
residence. 

Paragraph  (d)  defines  "extraordinary 
circumstances"  and  "nationality"  with 
respect  to  stateless  persons.  For 
purposes  of  visa  issuance  in  the  context 
of  INA  222(g),  a  stateless  person  shall  be 
considered  to  be  a  national  of  the 
country  which  issued  his  or  her  travel 
document. 

Section  41.121(a),  "Grounds  of 
refusal",  is  also  amended  to  include 
INA  222(g). 

Interim  Rule 

The  provision  of  law  being 
implemented  became  effective  on 
enactment  of  IIRIRA,  September  20, 
1996,  and  consular  officers  have  been 
complying  with  it  based  on  guidance 
essentially  akin  to  that  in  this  interim 
rule  but  not  yet  codified  in  regulations. 
It  is  essential  that  a  formal  regulatory 
order  undergird  their  actions  at  the 
earliest  possible  date.  Therefore,  the 
implementation  of  this  rule  as  an 
interim  rule,  with  a  60-day  provision  for 
post-promulgation  public  comments,  is 
based  upon  the  "good  cause"  exceptions 
set  forth  at  5  U.S.C.  553(b)(3)(B)  and 
5S3(d)(3). 

This  rule  is  favorable  to  alien 
physicians  in  underserved  areas  and  in 
other  respects  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  imposes  no  reporting  or 
recordkeeping  action  on  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  \mder  the 
Paperwork  Reduction  Act  requirements. 
This  rule  is  exempted  from  E.0. 12866 
but  has  been  reviewed  to  ensure 
consistency  therewith. 

List  of  Sid))eGts 

22  CFR  Part  40 

Aliens,  Inadmissibility, 
Nonimmigrants,  Passports,  Visas. 

22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports, 
Visas. 

In  view  of  the  foregoing,  22  CFR  Part 
40  is  amended  as  follows: 

PART4&-{AMENDED] 

1.  The  authority  citation  for  Part  40 
continues  to  read: 

AndMrity:  8  U.S.C.  1104. 

2.  Section  40.68  is  added  to  read  as 
follows: 


UMI 
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f40.aa   Allan*  subject  to  INA  222(g). 

An  alien  wfab.  under  the  provisions  of 
INA  222(g),  ht>6  voided  a  nonimmigrant 
visa  by  remaining  in  the  United  States 
beyond  the  period  of  authorized  stay  is 
ineligible  for  anew  nonimmigrant  visa 
imless  the  ali^h  complies  with  the 
requirements  in  22  CFR  41.101  (b)  or  (c) 
regarding  the  place  of  application. 

PART41-{AMENDEp] 

1.  The  authb^ty  citation  for  Part  41 
continues  to  ind: 

Andiority:  8  ^S.C.  1104. 

2.  22  CFR  41.101  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(l)(ii)  and  adding  a 
semicolon  and  "or",  adding  paragraph 
(a)(l)(iii).  amending  paragraph  (a)(2)  by 
removing  "to  tile  Visa  Office"  and 
adding  "for  VWa  Services"  in  its  place, 
and  redesignating  paragraph  (b)  as 
paragraph  (e)  and  adding  ney 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

f  41.101    Plaoa|<>f  application. 

(a)*  •  *     1 

(D*  •  * 

(iii)  The  alim  is  subject  to  INA  222(g) 
and  must  apply  as  set  forth  in  paragraph 
(b)  or  (c)  of  this  section. 

(b)  Place  of  application  for  persons 
subject  to  INA|222(g).  Notwithstanding 
the  requirements  of  paragraph  (a)  of  this 
section,  an  aliea  whose  prior 
nonimmigrant  visa  has  been  voided 
pursuant  to  DMA  222(g),  who  is  applying 
for  a  new  noniiamigrant  visa,  shall 
make  application  at  a  consular  office 
which  has  jurisdiction  in  or  for  the 
country  of  the  alien's  nationality  unless 
extraordinary  circumstances  have  been 
determined  to  fejcist  with  respect  to  that 
alien  as  set  forth  in  paragraph  (c)  of  this 
section.         -■  1 1 

(c)  Exception^  based  on  extraordinary 
circumstances.  11)  An  alien  physician 
serving  in  unde^served  areas  of  the 
United  States  under  the  provisions  of 
INA  214(k)  for  whom  an  application  for 
a  waiver  of  the|2-year  foreign  residence 
requirement  and/or  a  petition  to  accord 
H-lB  status  was  filed  prior  to  the  end 
of  the  alien's  authorized  period  of  stay 
and  was  subsequently  approved,  but 
whose  authoriaEjd  stay  expired  during 
the  adjudication  of  such  application(s), 
shall  make  application  in  accordance 
with  paragraph  (a)  of  this  section. 

(2)  Any  other  individual  or  group 
whose  circiunstj^ces  are  determined  to 
be  extraordinary,  in  accordance  with 
paragraph  (d)(1)  of  this  section,  by  the 
Deputy  AssistaA)  Secretary  for  Visa 
Services  upon  trie  favorable 
recommendation  of  an  immigration  or 
consular  officeri  ishall  make  appUcation 
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in  accordance  with  paragraph  (a)  of  this 
section. 

(3)  An  alien  who  has,  or  immediately 
prior  to  the  alien's  last  entry  into  the 
United  States  had,  a  residence  in  a 
country  other  than  the  country  of  the 
alien's  nationality  shall  apply  at  a 
consular  office  with  jurisdiction  in  or 
for  the  coimtry  of  residence. 

(4)  An  alien  who  is  a  national  and 
resident  of  a  coimtry  in  which  there  is 
no  United  States  consular  office  shall 
apply  at  a  consular  office  designated  by 
the  Deputy  Assistant  Secretary  for  Visa 
Services  to  accept  immigrant  visa 
applications  from  persons  of  that 
nationality. 

(5)  An  alien  who  possesses  more  than 
one  nationality  and  who  has,  or 
immediately  prior  to  the  alien's  last 
entry  into  the  United  States  had,  a 
residence  in  one  of  the  countries  of  the 
alien's  nationality  shall  apply  at  a 
consular  office  in  the  country  of  such 
residence. 

(d)  Definitions  relevant  to  INA  222(g). 
(1)  Extraordinary  circiunstances — 
Extraordinary  circiunstances  may  be 
found  where  compelling  humanitarian 
or  national  interests  exist  or  where 
necessary  for  the  effective 
administration  of  the  immigration  laws. 
Extraordinary  circumstances  shall  not 
be  found  upon  the  basis  of  convenience 
or  financial  burden  to  the  alien,  the 
alien's  relative,  or  the  alien's  employer. 

(2)  Nationality — For  piuposes  of 
paragraph  (b)  of  this  section,  a  stateless 
person  shall  be  considered  to  be  a 
national  of  the  country  which  issued  the 
alien's  travel  document. 


S  41.121    [Amended] 

3.  22  CFR  41.121(a)  is  amended  by 
removing  "or"  before  "INA  22(g)"  at  the 
end  of  the  first  sentence,  and  adding  a 
comma  and  "or  INA  222(g)"  after  "INA 
221(g)". 

Dated:  December  5, 1997. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  98-87  Filed  1-6-98:  8:45  am) 

BtLUNQ  CODE  4710-06-M 


ACTION:  Temporary  regulations. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Reveihue  Service 

26  CFR  Part  1 
[TD  8755J 
RIN1545-AV74 

Qualified  Zone  Academy  Bonds 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury, 


StJMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
federal  income  tax  treatment  of 
qualified  zone  academy  bonds.  The 
regulations  in  this  document  provide 
needed  guidance  to  holders  and  issuers 
of  quaUfied  zone  academy  bonds.  The 
text  of  the  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  L.  Jones,  (202)  622-3980  (not  a 
toll-free  number). 

SUPPLBNBfTARY  INFORMATION: 

Background 

Section  226(a)  of  the  Taxpayer  Relief 
Act  of  1997.  Pub.  L.  No.  105-34,  111 
Stat.  788  (1997),  amended  the  Internal 
Revenue  Code  (Code)  by  redesignating 
section  1397E  as  section  1397F  and 
adding  a  new  section  1397E.  Section 
1397E  authorizes  a  new  type  of  debt 
instrument  known  as  a  qualified  zone 
academy  bond. 

Explanation  of  Provisions 

In  General 

A  qualified  zone  academy  bond  is  a 
taxable  bond  issued  by  a  state  or  local 
government  the  proceeds  of  which  are 
used  to  improve  certain  eligible  pubUc 
schools.  In  lieu  of  receiving  periodic 
interest  payments  bom  the  issuer,  an 
eligible  holder  of  a  qualified  zone 
academy  bond  is  generally  allowed 
annual  federal  income  tax  credits  while 
the  bond  is  outstanding.  These  credits 
compensate  the  holder  for  lending 
money  to  the  issuer  and  function  as 
payments  of  interest  on  the  bond. 

These  temporary  regulations  provide 
rules  for  the  federal  income  tax 
treatment  of  qualified  zone  academy 
bonds.  These  regulations  generally  treat 
the  allowance  of  the  credit  as  if  it  were 
a  payment  of  interest  on  the  bond. 
These  regulations  also  provide  rules  to 
determine  (1)  the  credit  rate.  (2)  the 
discount  rate  used  to  present  value 
private  business  contributions,  and  (3) 
the  discount  rate  used  to  determine  the 
maximum  term  of  a  qualified  zone 
academy  bond. 

These  regulations  generally  do  not 
provide  guidance  on  the  statutory 
requirements  that  must  be  met  for  a 
bond  to  qualify  as  a  qualified  zone 
academy  bond.  Section  1397E(d)  sets 
forth  a  number  of  detailed  requirements 
that  must  be  met  for  a  bond  to  qualify 
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as  a  qualified  zone  academy  bond.  In 
particular,  section  1397E(d)(l)(C) 
requires  the  issuer  to  certify  (ij  that  it 
has  written  assurances  that  private 
entities  have  agreed  to  contribute  a 
certain  level  of  goods  or  services  to  the 
qualified  zone  academy,  and  (2)  that  it 
has  the  written  approval  of  the  eligible 
local  education  agency  for  the  bond 
issuance.  The  Treasury  and  the  IRS 
intend  that  these  certifications  will  be 
respected  and  may  be  relied  on  by 
taxpayers  if  the  certifications  are 
reasonably  made. 

In  addition,  section  1397E(d)(l){A) 
requires  that  95  percent  or  more  of  the 
proceeds  of  an  issue  of  qualified  zone 
academy  bonds  are  to  be  used  for  a 
qualified  purpose  described  in  section 
1397E(d)(5)  with  respect  to  a  qualified 
zone  academy  as  defined  in  section 
1397E(d)(4).  The  Treasury  and  the  IRS 
intend  that  the  qualified  purposes  set 
forth  in  section  1397E(d)(5)  are  to  be 
broadly  interpreted.  The  Treasury  and 
the  IRS  also  intend  that,  if  an  issuer  is 
imable  to  Actually  spend  95  percent  or 
more  of  the  proceeds  of  a  qualified  zone 
academy  bond  for  a  qualified  purpose, 
the  issuer  may  apply  remedial  actions 
similar  to  the  remechal  actions  setlorth 
in  §  1.142-2  to  preserve  the 
qualification  of  a  bond.  Further,  the 
Treasury  and  the  IRS  intend  that 
taxpayers  may  rely  on  an  issuer's 
determination  that  a  public  school  (or 
academic  program  within  a  public 
school)  is  a  qualified  zone  academy  for 
purposes  of  section  1397E(d)(4)  if  the 
determination  has  a  reasonable  basis. 
The  Treasury  and  IRS  request  comments 
on  whether  additional  guidance  is 
needed  with  respect  to  the  section 
1397E(d)  requirements. 

Section  1397E(e)  imposes  a  national 
limitation  on  the  amount  of  qualified 
zone  academy  bonds  that  can  be  issued. 
For  1998  and  1999,  the  IRS  will  publish 
a  revenue  procedure  allocating  the 
national  limitation  among  the  States  and 
the  possessions. 

The  Credit  Allowance 

A  qualified  zone  academy  bond 
provides  an  annual  federal  income  tax 
credit  to  certain  holders.  Under  the 
regulations,  the  credit  is  deemed  paid 
on  the  credit  allowance  date—the  last 
day  of  each  one-year  accrual  period  on 
the  bond.  A  taxpayer  that  receives  a 
credit  on  a  credit  allowance  date  may 
use  the  credit  to  offiset  its  income  tax 
liability  for  the  taxable  year  that 
includes  the  credit  allowance  date. 

There  are  two  limitations  on  the  use 
of  the  credit.  First,  only  eligible 
taxpayers  holding  the  bond  on  the  credit 
allowance  date  may  claim  the  credit. 
Section  1397E(d)(6)  defines  an  eligible 


taxpayer  as  a  bank,  an  insurance 
company,  or  a  corporation  actively 
engaged  in  the  business  of  lending 
money.  Second,  an  eligible  taxpayer 
may  claim  the  credit  only  to  the  extent 
the  taxpayer  has  a  tax  liability  for  the 
taxable  year  that  includes  the  credit 
allowance  date.  See  section  1397E(c). 
The  credit  is  nonrefundable. 

Treatment  of  the  Credit  as  Interest 

The  regulations  treat  the  credit  on  a 
qualified  academy  zone  bond  as  if  it 
were  a  payment  of  qualified  stated 
interest.  This  treatment  effectively 
conforms  the  treatment  of  the  credit 
with  the  treatment  of  interest  income  on 
debt  instruments.  Thus,  for  example,  a 
holder  that  uses  an  accrual  method  of 
accounting  accrues  the  credit  amount 
over  the  one-year  accrual  period  that 
ends  on  the  credit  allowance  date. 

Adjustment  When  Credit  is  Limited  or 
Disallowed 

In  two  situations  the  holder  of  a 
qualified  zone  academy  bond  on  a  credit 
allowance  date  will  not  be  able  to  use 
some  or  all  of  the  credit  to  offset  its  tax 
liability.  First,  if  the  holder  on  a  credit 
allowance  date  is  not  an  eligible 
taxpayer  (a  bank,  insiu-ance  company,  or 
corporation  actively  engaged  in  die 
business  of  lending  money),  no  credit  is 
allowed.  Second,  ^e  amount  of  the 
credit  may  exceed  the  income  tax 
liability  of  a  holder  that  is  an  eligible 
taxpayer.  In  this  second  case,  because 
the  credit  is  nonrefundable,  some  or  all 
of  the  credit  will  not  be  used. 

In  these  situations,  the  regulations 
allow  the  holder  to  adjust  its  income  by 
deducting  the  amoimt  of  the  unused 
credit.  This  deduction  is  allowed  for  the 
taxable  year  that  includes  the  credit 
allowance  date.  The  Treasury  and  the 
IRS  request  comments  on  whether  this 
adjustment  works  appropriately  when 
an  eligible  taxpayer  holds  a  qualified 
zone  academy  bond  on  the  credit 
allowance  date  but  has  an  income  tax 
liability  (determined  urithout  regard  to 
the  credit)  that  is  less  than  the  amount 
of  the  credit. 

Credit  Rate  ■, 

Section  1397E(b)(2)  authorizes  the 
Treasury  to  establish  a  single,  uniform 
credit  rate  that  will  permit  the  issuance 
of  qualified  zone  academy  bonds 
without  discount  and  without  interest 
cost  to  the  issuer.  This  section  also 
requires  the  Treasury  to  adjust  the  credit 
allowance  rate  on  a  monthly  basis  to 
reflect  changes  in  market  interest  rates. 

It  is  not  possible  to  determine  a 
uniform  credit  rate  that  would  permit 
all  qualified  zone  academy  bonds  to  be 
issued  at  par.  Some  borrowers  are  less 


creditworthy  than  others  and.  therefore, 
borrow  at  less  favorable  rates.  In 
addition,  because  section  1397E(b)(2) 
requires  the  Secretary  to  set  the  credit 
rate  in  the  month  before  the  bond  is 
issued,  changes  in  market  interest  rates 
between  the  time  the  rate  is  set  and  the 
time  a  qualified  zone  academy  bond  is 
issued  can  result  in  a  bond  being  issued 
at  a  price  that  is  different  than  par. 

The  regulations  provide  a  single 
monthly  rate  that  will  minimize  the 
discount  or  premium  on  qualified  zone 
academy  bonds.  Specifically,  the 
regulations  provide  that  the  credit  rate 
is  110  percent  of  the  long-term 
applicable  Federal  rate  (APR), 
compounded  annually,  for  the  month  of 
issuance.  Tying  the  credit  rate  to  the 
AFR  ensures  that. the  rate  will  be 
adjusted  on  a  monthly  basis  to  reflect 
changes  in  market  interest  rates.  In 
addition,  tlye  Treasury  and  the  IRS 
believe  the  10  percent  spread  over  the 
long-term  AFR  is  appropriate,  in  part, 
because  qualified  zone  academy  bonds 
bear  more  credit  and  liquidity  risk  than 
long-term  Treasury  bonds. 

Maximum  Term 

Section  1397E(d)(3)  sets  out  a  formula 
for  determining  the  maximum  term  of  a 
qualified  zone  academy  bond.  The 
formula  requires  the  use  of  a  discoimt 
rate  equal  to  the  average  annual  interest 
rate  of  tax-exempt  obligations  having  a 
term  of  ten  years  or  more.  Because  there 
is  no  readily  available  source  for  this 
discount  rate,  the  regulations  provide 
that  the  discoimt  rate  is  110  percent  of 
the  long-term  adjusted  AFR. 
compounded  semi-annually.  The  long- 
term  adjusted  AFR  is  published  on  a 
monthly  basis  and  i?  designed  to  reflect 
the  current  yield  of  a  risk-free  tax- 
exempt  obligation  having  a  term  of  9 
years  or  more. 

Taxable  Obligation 

It  is  possible  that  some  qualified  zone 
academy  bonds  may  either  (1)  provide 
for  payments  of  stated  interest,  or  (2)  be 
issued  at  a  discount.  The  Trtfasury  and 
the  IRS  have  determined  that  qualified 
zone  academy  bonds  are  not  obligations 
the  interest  on  which  is  excluded  from 
gross  income  under  section  103(a). 
There  are  a  number  of  reasons  for 
treating  a  qualified  zone  academy  bond 
as  a  taxable  obligation.  For  example,  the 
requirement  in  section  1397E(g)  that  a 
holder  include  the  allowed  amount  of 
the  credit  in  gross  income  evidences  an 
intention  to  treat  qualified  zone 
academy  bonds  as  taxable,  not  tax- 
exempt,  obligations. 
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Coordination  U^th  Estimated  Tax  Rules 

The  regulatiQAs  do  not  address  the 
estimated  tax  consequences  of  holding  a 
qualified  zone  academy  bond.  The 
Treasury  and  the  IRS  request  comments 
on  wheAer  there  is  a  need  to  coordinate 
the  regulations  Vith  the  estimated  tax 
rules  and,  if  so,  how  they  might  be 
coordinated. 

Special  Analystt 

It  has  been  determined  that  this 
Treasury  decisikin  is  not  a  significant 
regulatory  actiqit  as  defined  in  EO 
12866.  Therefor^,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  ismall  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  liot  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  th^  $mall  Business 
Administration  fbr  comment  on  their 
impact  on  small  business. 

Draftiiig  Iiiibniiji<tion 

Several  persons  from  the  Office  of 
Chief  Coimsel  aWd  the  Treasury 
Department  participated  in  developing 
these  regulationki 

List  of  Subjects  li  26  CFR  Part  1 

Income  taxes,  iReporting  and 
recordkeeping  requirements. 

Adoption  of  Amiondments  to  the 
Regulations 

Accordingly,  20  CFR  part  1  is 
amended  as  folloWs: 

PART  1— INCOME  TAXES 

Paragraph  1.  Thia  authority  citation  fbr  part 
1  is  amended  by  adding  an  entry  in 
numerical  order  to;tead  as  follows: 

Authority:  26  U.  iC.  7805  •  •  • 

Section  1.1397  i  I-IT  also  issued  under 
26  U.S.C.  1397E(l )  and  1397E(d).  *  *  * 

Par.  2.  Section  L.1397E-1T  is  added 
to  read  as  follow : 

§1.1387E-1T    Qu  I  ified  zone  academy 
bonds  (temporary). 

(a)  Overview.  lii  general,  a  qualified 
zone  academy  bond  is  a  taxable  bond 
issued  by  a  state  pr  local  government  the 
proceeds  of  which  are  used  to  improve 
certain  eligible  pujblic  schools.  An 
eligible  taxpayer  that  holds  a  qualified 
zone  academy  bond  generally  is  allowed 
annual  federal  inqome  tax  credits  in  lieu 
of  periodic  intereet  payments.  These 
credits  compensa|t^  the  eligible  taxpayer 


for  lending  money  to  the  issuer  and 
function  as  payments  of  interest  on  the 
bond.  Accordingly,  this  section 
generally  treats  the  allowance  of  a  credit 
as  if  it  were  a  payment  of  interest  on  the 
bond.  In  addition,  this  section  provides 
rules  to  determine  the  credit  rate,  the 
present  value  of  qualified  contributions 
from  private  entities,  and  the  maximum 
term  of  a  qualified  zone  academy  bond. 

(b)  Credit  rate.  The  credit  rate  for  a 
qualified  zone  academy  bond  is  equal  to 
110  percent  of  the  long-term  applicable 
Federal  rate  (AFR),  compounded 
annually,  for  the  month  in  which  the 
bond  is  issued.  Hie  Internal  Revenue 
Service  publishes  this  figure  each 
month  in  a  revenue  ruling  that  is 
published  in  the  Internal  Revenue 
Bulletin.  See  §601.601(d)(2)(ii)(b)  of 
this  Chapter. 

(c)  Private  business  contribution 
requirement.  To  determine  the  present 
value  (as  of  the  issue  date)  of  qualified 
contributions  from  private  entities 
under  section  1397E(d)(2),  the  issuer 
must  use  a  reasonable  discount  rate.  The 
credit  rate  determined  under  paragraph 
(b)  of  this  section  is  a  reasonable 
discount  rate. 

(d)  Maximum  term.  The  maximum 
term  for  a  qualified  zone  academy  bond 
is  determined  under  section  1397E(d)(3) 
by  using  a  discount  rate  equal  to  110 
percent  of  the  long-term  adjusted  AFR, 
compounded  semi-annually,  for  the 
month  in  which  the  bond  is  issued.  The 
Internal  Revenue  Service  publishes  this 
figure  each  month  in  a  revenue  ruling 
that  is  published  in  the  Internal 
Revenue  Bulletin.  See 

§  601.601(d)(2)(ii)(b)  of  this  Chapter. 

(e)  Tax  credit— (1)  Eligible  taxpayer. 
An  eligible  taxpayer  (within  the 
meaning  of  section  1397E(d)(6))  that 
holds  a  qualified  zone  academy  bond  on 
a  credit  allowance  date  is  allowed  a  tax 
credit  against  the  federal  income  tax 
imposed  on' the  taxpayer  for  the  taxable 
year  that  includes  the  credit  allowance 
date.  The  amount  of  the  credit  is  equal 
to  the  product  of  the  credit  rate  and  the 
outstanding  principal  amount  of  the 
bond  on  the  credit  allowance  date.  The 
credit  is  subject  to  a  limitation  based  on 
the  eligible  taxpayer  s  income  tax 
liability.  See  section  1397E(c). 

(2)  Ineligible  taxpayer.  A  taxpayer  that 
is  not  an  eligible  taxpayer  is  not  allowed 
a  credit. 

(f)  Treatment  of  the  allowance  of  the 
credit  as  a  payment  of  interest — (1) 
General  rule.  The  holder  of  a  qualified 
zone  academy  bond  must  treat  the  bond 
as  if  it  pays  qualified  stated  interest 
(within  the  meaning  of  §  1.1273-l(c))  on 
each  credit  allowance  date.  The  amount 
of  the  deemed  payment  of  interest  on 
each  credit  allowance  date  is  equal  to 


the  product  of  the  credit  rate  and  the 
outstanding  principal  amount  of  the 
bond  on  that  date.  Thus,  for  example,  if 
the  holder  uses  an  accrual  method  of 
accounting,  the  holder  must  accrue  as 
interest  income  the  amount  of  the  credit 
over  the  one-year  accrual  period  that 
ends  on  the  credit  allowance  date. 

(2)  Adjustment  if  the  holder  cannot 
use  the  credit  to  offset  a  tax  liability.  If 
a  holder  holds  a  qualified  zone  academy 
bond  on  the  credit  allowance  date  but 
cannot  use  all  or  a  portion  of  the  credit 
to  reduce  its  income  tax  liability  (for 
example,  because  the  holder  is  not  an 
eligible  taxpayer  or  because  the 
limitation  in  section  1397E(c)  applies), 
the  holder  is  allowed  a  deduction  for 
the  taxable  year  that  includes  the  credit 
allowance  date.  The  amount  of  the 
deduction  is  equal  to  the  amount  of  the 
imused  credit  deemed  paid  on  the  credit 
allowance  date. 

(g)  Not  a  tax-exempt  obligation.  A 
qualified  zone  academy  bond  is  not  an 
obligation  the  interest  on  which  is 
excluded  from  gross  income  under 
section  103(a). 

(h)  Cmss-references.  See  section  171 
and  the  regulations  thereunder  for  rules 
relating  to  amortizable  bond  premium. 
See  §  1.61-7(c)  for  the  seller  s  treatment 
of  a  bond  sold  between  interest  payment 
dates  (credit  allowance  dates)  and 
§  1.61-7(d)  for  the  buyer  s  treatment  of 
a  bond  purchased  between  interest 
payment  dates  (credit  allowance  dates). 

(i)  [Reserved] 

(j)  Effective  date.  This  section  applies 
to  a  qualified  zone  academy  bond  issued 
on  or  after  January  1, 1998. 

Michael  P.  Dolan, 

Deputy  Couunissioner  of  Internal  Revenue. 

Approved:  December  19, 1997. 
Donald  C.  Lubick. 
Acting  Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  98-21  Filed  1-&-98;  8:45  am) 

BILUNG  CODE  4S30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  721 
[FRL-6»43-e] 

Technical  Amendments  to  Benzidine- 
Based  Chemical  Substances; 
Significant  New  Uses  of  Certain 
Chemical  Substances:  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 
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summary;  On  October  7, 1996  (61  FR 
52287),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  significant  new  use  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA)  for  benzidine-based  substances. 
The  rule  established  an  effective  date  of 
November  20, 1996.  This  document 
corrects  the  effective  date  of  the  rule  to 
December  30,1997  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 
Persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  listed  benzidine-based  chemical 
substances  for  any  significant  new  use 
listed  in  this  between  August  30, 1995, 
and  December  30, 1997  must  comply 
with  the  requirements  of  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hohnann,  Director,  Regulatory 
Coordination  Staff,  Office  of  Prevention, 
Pesticides  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone: 
(202) 260-2922. 

SUPPLBMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accoimting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  the  date  stated  in 
the  October  7, 1996  Federal  Register 
document,  by  operation  of  law,  the  rule 
did  not  take  effect  on  November  20. 
1996  as  stated  therein.  After  EPA 
discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11, 1997. 
This  docimient  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contraiy  to  the  pubhc  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportimity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 


review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  imder  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
October  7, 1996,  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

B.  AdministratlTe  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28. 1993).  or  involve 
special  consideration  of  enviionmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  noti(»-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  imderlying  rule 
is  discussed  in  the  October  7, 1996 
Federal  Register  document. 

Pursuant  to's  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  tHe  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  19  of  TSCA,  challenges  to  this 
amendment  must  be  brought  within  60 
days  of  today's  publication  of  this  nile. 


Dated:  December  30, 1997. 
Carol  M.  Browner, 
Administrator. 

(PR  Doc.  98-262  Filed  1-5-98;  10:55  am] 
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ENVIRONMENTAL  PROTECTKMI 
AGENCY 

40CFRPart52 
[AL-O45-1-9e04a;  FRL-6946-S] 

Approval  and  ProfiHilgation  of 
hnplementalion  Plans:  Revisions  to 
Sevsral  Chapters  of  the  Alabama 
Department  of  Environmental 
Management  (AOEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Progfam 

AGBICY:  Environmental  ProtecticHi 

Agency  (EPA). 

ACTKM:  Direct  finalj^le. 

SUMMARY:  On  August  28, 1997,  the  State 
of  Alabama  through  ADEM  submitted  a 
State  implementation  plan  (SIP) 
revision  of  the  AIKM  Administrative 
Code  for  the  Air  Pollution  Qmtrol 
Program.  Revisions  v/ere  made  to 
Chapters  335-3-1 — General  Provisicms. 
335-3-3 — Control  of  Open  Biuning  and 
Incineration  and  335-3-6 — Control  of 
Organic  Emissions.  The  Environmental 
Protection  Agency  (EPA)  is  approving 
these  revisions  but  is  not  taking  action 
in  this  dociunent  on  the  revisions  made 
to  chapters  335-3-10 — Standards  of 
Performance  for  New  Staticmary  Sources 
and  335-3-11 — ^National  Emissions 
Standards  of  Hazardous  Air  Pollutants 
because  they  are  not  a  part  of  the 
federally  approved  SIP  for  Alabama. 
DATES:  This  action  will  be  effective 
March  9, 1998  unless  adverse  or  critical 
comments  are  received  by  February  6, 
1998.  If  the  effective  date  is  delaycMl, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  I3*A  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  AI^M  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-3104 
Alabama  Etepartment  of  Environmental 
Management,  1751  Congressman  W. 
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L.  Dickinson  il|)rive.  Montgomery, 

Alabama  361|Q9 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kimberly  Bingh«m,  Regulatory  Planning 
Section,  Air  Pl4fning  Branch,  Air. 
Pesticides  and  ijoxics  Management 
Division,  Region  4,  Environmental 
Protection  Age^by,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta. 
Georgia  30303.  The  telephone  number  is 
(404)562-9038. 

SUPPLEMENTARY  INFORMATION:  On  August 
28, 1997,  the  State  of  Alabama  through 
ADEM  submitted  numerous  changes  to 
their  Air  Divisi^h  Administrative  Code 
to  be  incorporal|^  into  their  SIP.  The 
changes  includ9  Irevisions  to  the 
definition  of  volitile  organic 
compounds  (VOC)  in  chapter  335-3-1, 
changes  to  the  open  burning  rules  in 
Chapter  335-3-3  and  a  technical 
amendment  to  Chapter  335-3-6.  The 
following  is  a  b^Sef  summary  of  the 
revisions  made  ip  the  aforementioned 
Chapters.  ! ; 

Summary  of  Revisiims 

Chapter  aas-a-i—GeneraJ  Provisions 

ADEM  is  revising  335-3-l-.02(gggg) 
to  add  HFC  43-lOmee  and  HCFC  225ca 
and  cb  to  the  list  of  compoimds 
excluded  from  thb  definition  of  volatile 
oi^ganic  compouhds  (VOC)  on  the  basis 
that  these  comp^^nds  have  been 
determined  to  have  negligible 
photochemical  reactivity.  These 
compounds  are  solvents  which  could  be 
used  in  electronics  and  precision 
cleaning.  For  a  iji|Dre  detailed  rationale 
on  why  these  chUnicals  were  found  to 
have  negligible  photochemical  reactivity 
see  the  docimient  published  in  the 
Federal  Register  on  October  8, 1996,  (61 
FR  52848).  which  explains  the  EPA's 
decision  to  add  HFC  43-lOmee  and 
HCFC  225ca  and  cb  to  this  list  of 
excluded  compoii  nds. 

Chapter  335-5-A-  -Control  of  Open 
Burning  and  Incineration 

Rule  335-3-.0lj[9)  was  revised  to 
incorporate  regulations  adopted  by  the 
local  air  program  of  Jefferson  County, 
Alabama.  This  revision  will  prohibit 
open  burning  in  Jefferson  County, 
Alabama  during  the  ozone  season 
months  of  June,  ji.  ly  and  August. 

Chapter  335-3-eL  -Control  of  Organic 
Emissions 

Rule  335-3-6(5  was  deleted  because 
it  addresses  testing  and  monitoring 
proceduires  for  pex^loroethylene  dry 
cleaning  systems  which  are  no  longer 
needed  because  perchloroethylene  was 
exempted  from  the  list  of  VOCs  by  EPA 
on  the  basis  that  1 1ds  compound  has 
been  determined  t  a  have  negligible 


photochemical  reactivity  (See  61  FR 
4590,  February  7, 1996). 

Final  Action 

The  EPA  is  approving  the 
aforementioned  revisions  because  they 
meet  the  Agency  requirements.  This 
action  is  being  published  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
9, 1998  unless,  adverse  or  critical 
comments  are  received  by  February  6. 
1998. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published 
with  this  action.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  9, 1998. 

The  Ofiice  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

SIP  approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutray  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fix>m  this  action. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  9, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sulqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Ozone. 

Dated:  December  5. 1997. 
A.  Stan  Mc^Mirg, 

Acting  Beponal  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Amfaonty:  42  U.S.Q  7401  et  seq. 

Stdipart  B— Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(71)  to  read  as 
follows: 

S5Z50    ktontmeallonofplan. 

***** 

(c)*  •  • 

(71)  The  State  of  Alabama  submitted 
revisions  to  the  ADEM  Administrative 
Code  for  the  Air  Pollution  Control 
Program  on  October  30. 1996.  These 
revisions  involve  changes  to  Chapters 
335-3-1,  335-3-3  and  335-3-6. 

(i)  Incorporation  by  reference. 
Chapters  335-3-l-.02(gggg)(24-27), 
335-3-3-.01(9)  and  335-3-6-.16  except 
for  (5)  were  adopted  on  August  19, 
1997. 

(ii)  Other  material.  None. 

IFR  Doc.  98-357  Filed  1-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-a00609;  FRL-67B4-6] 
RIN  2070-AB78 

Gamma  AminotHityric  Acid;  Pesticide 
Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
gamma  aminobutyric  acid  (GABA)  in  or 
on  all  food  commodities,  when  applied 
as  a  plant  growth  and  crop  yield 
enhancer  in  accordance  with  good 
agricultiiral  practices.  This  exemption 
was  reouested  by  Auxein  Corporation. 
DATES:  This  regulation  becomes  effective 
February  6, 1998.  Objections  and 


requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  9, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300599], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  IX;  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  [OPP- 
300599).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoiuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Envinxunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  heiaring 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCQ 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [OPP-300599J.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen.  Regulatory  Acti'on 
Leader,  Biopestiddes  and  Pollution 
Prevention  Division  (7511W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  5th  Floor 
CS  #1,  2800  Crystal  Drive.  ArUngton, 
VA  22202,  Telephone  No.  (703)  308- 
8699),  e-mail: 

allen.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Auxein 
Corporation,  P.O.  Box  27519,  3125 
Sovereign  Drive,  Suite  B,  Lansing,  MI 
48911  had  requested  in  pesticide 
petition  7F4843,  the  establishment  of  an 
exemption  fit>m  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 


gamma  aminobutyric  add  (GABA).  A 
notice  of  filing  (PF-772)  was  published 
in  the  Federal  Register  of  October  29. 
1997  (62  FR  57170:  FRI^5751-3),  and 
the  notice  announced  that  the  comment 
period  would  end  on  November  28, 
1997;  no  comments  were  received.  The 
data  submitted  in  the  petition  and  all 
other  relevant  material  have  been 
evaluated.  Following  is  a  summary  of 
EPA's  findings  regarding  this  petition. 

L  Summary 

A.  Proposed  Use  Practices 

Gamma  aminobutyric  add  (GABA) 
will  be  incorporated  into  the  end-use 
product,  AuxiGroTM  WP  Plant  Growth 
Enhancer  as  an  active  ingredient. 
AuxiGro  WP  is  proposed  for  use  in  a 
variety  of  agricultiiral.  horticultiual.  and 
floricultxual  applications  to  enhance 
plant  growth  and  crop  productivity. 

Depending  on  the  crop,  the  first 
application  of  AuxiGro  is  made  at  first 
bloom,  first  bud,  at  the  4-6  leaf  stage,  or 
at  a  prescribed  growth  stage.  A 
subsequent  application,  for  a  maximum 
of  two  (2)  applications,  may  be  made  1- 
3  weeks  later.  The  rate  range  is  0.10  • 
0.75  poimds  of  formulated  product/acre 
per  treatment,  not  to  exceed  a  maximum 
of  1.5  lb/acre  per  growing  season.  This 
equates  to  0.4  lb/acre  (0.2  kg)  of  GABA 
applied  at  the  maximum  use  rate. 

B.  Product  Identity/Chemistry 

GABA  is  a  non-protein  amino  add 
that  is  ubiquitous  in  nature.  It  has  been 
found  in  microorganisms,  lower  and 
higher  plants,  fish,  birds,  insects,  and 
mammals.  GABA  is  a  white,  crystalline 
powder  with  a  pH  of  6.5  to  7.5.  It  is 
freely  soluble  in  water,  but  insoluble  or 
poorly  soluble  in  other  solvents.  The 
melting  point  for  GABA  is  202  degrees 
C  on  rapid  heating. 

n.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(c)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  an  exemptiofr 
from  the  requirement  of  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pestidde 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  irat  include 
occupational  exposure.  Section 
408(c)(2)(B)  requires  EPA  to  give  spedal 


UMI 


Bral  Regirter  /  Vol.  63.  No.  4  /  Wednesday.  January  7.  1998  /  Rules  and  RegulaUons 


consideration  Itb  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  estaqilishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infonts  and  ch^dren  from  aggregate 
exposure  to  th^  pesticide  chemical 
residue..."  EPAi  performs  a  number  of 
analyses  to  determine  the  risks  frran 
aggregate  expofsjure  to  pesticide  residues 
First,  EPA  det^tmines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  land  through  other 
exposures  that  6ccur  as  a  result  of 
pesticide  use  iii  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
scientific  data  4|id  other  relevant 
information  injskipport  of  this  action 
and  considered  its  validity, 
completeness,  reliability,  and 
relationship  to  human  risk.  EPA  has 
also  considered  available  information 
concerning  the  ^Variability  of  the 
sensitivities  of  ^ajor  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

The  open  literature  reports  studies 
involving  prolottged  chronic 
administration  af  large  doses  (up  to  1  g/ 
kg/day)  of  GABii  to  rats  and  dogs.  No 
signs  of  toxicity  br  untoward  effects 
were  observed  in  these  studies. 
According  to  the  literature,  similar 
doses  have  been  administered 
repeatedly  to  uaanesthetized  dogs 
without  untoward  effects.  In  clinical 
studies,  daily  oral  doses  of  8  mM/kg  (0.8 
g/kg)  have  been  administered  to  humans 
for  a  year  or  more  with  no  indication  of 
chronic  or  ciunulative  toxicity. 

AuxiGro  WP,  the  end-use  formula 
containing  29.2%^ABA,  has  been 
studied  for  acute  toxicity.  Acute  oral 
toxicity  of  Auxitiro  in  rats  is  greater 
than  5,050  mg/kti  (Toxicity  Category  IV). 
Acute  dermal  toWcity  in  rabbits  is 
greater  than  5 ,0^(il  mg/1^  (toxicity 
Cat^ory  IV).  In  pb  eye  irritation  study, 
all  signs  of  irritation  cleared  within  48 
hours  following  administration  of 
AuxiGro  (Toxicity  Category  ID).  A  rabbit 
dermal  irritation  study  widi  AuxiGro 
resulted  in  limited  signs  of  irritation 
that  cleared  within  24  hours  (Toxicity 
Category  IV).  There  was  no  indication  of 
dermal  sensitization  in  a  guinea  pig 
dermal  sensitizati|on  study. 

Waivers  have  Msen  requested  for  acute 
toxicity,  genotox^fcity,  reproductive  and 
developmental  t(^Jdcity,  subchronic 
toxicity,  chronic  jtbxicity,  and  acute 
toxicity  to  nontarget  species.  Waivers 
were  accepted  based  on  GABA's  natural 
occurrence,  use  as  a  pharmaceutical 
agent,  favorable  toxicological  profile  in 
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chronic  toxicology  studies,  and 
inconsequential  exposure  resulting  fit)m 
label-directed  uses. 

They  were  accepted  based  on  the 
following  rationale:  (a)  low  acute 
toxicity  in  mammalian  species,  (b) 
natural  occurrence  and  lack  of 
persistence  in  the  environment,  and  (c) 
natural  occurrence  in  plants  and  ability 
.    to  promote  growth  of  numerous  plant 
species. 

IV.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposiues.  The 
primary  non-food  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  exposure.  GABA  is 
ubiquitous  innatiue.  Therefore, 

applications  of  AuxiGro  WP  would  only 
incrementally  add  to  levels  occurring 
naturally  in  the  environment.  GABA 
concentrations  in  plants  have  been 
reported  to  range  from  0.03  to  32.5  uM/ 
g  tO.000005  g  to  0.0000325  g),  fresh 
weight.  It  is  presumed  that  the  higher 
levels  are  probably  due  to  stress  and/or 
localized  high  levels  within  certain 
plant  tissues.  Based  on  these  figures,  the 
naturally-occurring  level  of  GABA  is 
calculated  to  be  0.1  kg/acre  -  7.15  kg/ 
acre.  The  high-end  (maximum 
application  rate)  estimate  of  incremental 
loading  of  GABA  resuhing  from 
application  of  AuxiGro  is  0.2  kg/acre. 
Thus,  applied  GABA  is  well  within  the 
range  of  that  found  in  nature. 

2,  Non-dietary,  non-occupational 
exposure.  AuxiGro  WP  is  proposed  for 
use  on  turf  and  ornamentals.  Exposure 
fit)m  tur^ass  applications  are  expected 
to  be  minimal  to  non-existent  because  of 
the  low  application  rates.  Exposures 
resulting  from  application  to 
ornamentals  is  also  anticipated  to  be 
negligible  because  consumers  will  not 
be  in  contact  with  treated  plants  imtil 
after  the  foliage  is  dry. 

V.  Cumulative  Efifects 

GABA  has  a  very  low  toxicity  to 
humans.  Because  of  its  low  toxicity,  low 
rate  of  application,  and  use  patterns,  the 
Agency  believes  that  there  is  no  reason 
to  expect  any  ciunulative  effects  from 
GABA  and  other  substances. 


VI.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  that  GABA  will  adversely  affect 
the  immune  or  endocrine  systems.  The 
Agency  is  not  requiring  information  on 


the  endocrine  effects  of  this  biochemical 
pesticide  at  this  time;  Congress  has 
allowed  3  years  after  August  3,  1996.  for 
the  Agency  to  implement  a  screening 
program  with  respect  to  endocrine 
effects. 

VII.  Safety  Determination  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  information  discussed 
above,  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
U.S.  population,  including  infants  and 
children,  to  residues  of  GABA.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
because,  as  discussed  above,  the  toxicity 
of  GABA  to  mammals  is  very  low  and 
under  reasonably  foreseeable 
circumstances  it  does  not  pose  a  risk. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  mai^n 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database,  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
'will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  In  this  instance,  the  Agency 
believes  there  is  reliable  data  to  support 
the  conclusion  that  GABA  is  practically 
non-toxic  to  mammals,  including 
infants  and  children,  and,  thus,  a 
margin  of  exposure  (safety)  approach  is 
not  needed  to  protect  adults  or  infants 
and  children. 

Vm.  Analytical  Method 

The  Agency  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  GABA. 

K.  Codex  Maximum  Residue  Level 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
GABA  at  this  time. 

X.  Conclusion 

Based  on  its  abundance  in  nature  and 
long  history  of  use  by  humans  without 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  U.S. 
population,  including  infants  and 
children,  to  residues  of  GABA.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
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because,  as  discussed  above,  exposure 
to  GABA  resulting  from  label-directed 
use  is  inconsequential,  does  not  cross 
the  blood-brain  barrier,  and  is 
consumed  daily  by  the  human 
population  from  naturally-occurring 
sources.  As  a  result,  EPA  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  pursuant  to  FFDCA  section 
408(c)  for  GABA,  on  the  condition  that 
it  be  used  in  accordance  with  use 
directions  provided  on  the  product 
label. 

XI.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  section  408(e)  as  was 
provided  in  the  old  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law.         i 

Any  person  adversely  affected  by  this 
regulation  may  within  60  days  after 
publication  of  this  document  in  the 
Federal  Register  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objecitons. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  ADDRESSES  at  the 
beginning  of  this  rule  (40  CFR  178.20). 
A  copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  Docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Xn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300599]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fit>m  8:30  ajn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket^pamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  onicial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"AIff)RESSES"  at  the  beginning  of  this 
document. 

Xm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  fit>m  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 


exempted  these  types  of  actions  fit>m 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnwship  (58  FR  58093.  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Oder  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (€2  FR  19885,  Aoril  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  fixHn  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  pubHshed  on  May  4. 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

XIV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  tg  puUication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^  commodities,  Pesticides 
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and  pests,  Repdtting  and  recordkeeping 
requirements. 

Dat9d:  DecemMt  30, 1997. 
Jaaat  L.  Andanm. 

Acting  Director,  qflpce  of  Pesticide  Proffoms. 
PART  180-{AllkNOED] 

1.  The  authority  citation  for  part  180 
continues  to  reajq  as  follows: 

Antfaority:  21  US.C.  346a  and  371. 

2.  Section  180.1188  is  revised  to  read 
as  follows:         |  i 

1180.1188    Qantirta  aminobutyric  add; 
exempt  from  the  raqulrement  of  a  tderanoe. 

Gamma  aminb^utyric  add  is  exempt 
bom  the  requirekiient  of  a  tolerance  on 
all  food  commodities  when  used  as  a 
plant  growth  enhancer  in  accordance 
with  good  agricultural  practices. 

{FR  Doc.  98-360  F^ied  1-6-98;  8:45  am] 
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40  CFR  Part 

[OPP-300598;  FRL*«784-^ 
RIN  2070-AB78 

Glutamic  Acid;  Ptoticida  Toieranca 
Exemption 

AQBICY:  Envirraili^ental  Protection 
Agency  (EPA) 
ACTKM:  Final  ruli 


SUMMARY:  This  ni  e  establishes  an 
exemption  from  ue  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
glutamic  acid  in  or  on  all  food 
commodities,  when  applied  as  a  plant 
growth  and  crop  yield  enhancer  in 
accordance  wth  gjood  agricultural 
practices.  This  exemption  was  requested 
by  Auxein  Corporation. 
DATES:  This  reguljajtion  becomes  effective 
February  6, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  9, 1998. 
ADDRESSES:  Writtpn  objections  and 
hearing  requests,  [identified  by  the 
docket  control  number.  [OPP-300598J, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmtaiital  Protection 
Agency,  Rm.  M37Jp8,  401  M  St.,  SW., 
Washington,  DC  ^(^460.  Fees 
accompanying  obj^ions  and  hearing 
requests  shall  be  Wbeled  "Tolerance 
Petition  Fees"  an0|forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  |i]ad  hearing  requests 
filed  with  the  Heairfng  Qerk  should  be 
identified  by  the  ( iOcument  control 


number  and  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Infoftnation  Resources  and 
Services  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  copy  of 
objections  and  hearing  requests  to:  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 

A  copy  of  objecti(His  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrjrption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300598).  No  Confidential  Business 
■  Infonnation  (CBQ  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Dep>ository  Libraries. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Edward  Allen.  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7511W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  5th  Floor 
CS  #1,  2800  Crystal  Drive,  Arlington, 
VA  22202,  Telephone  No.  (703)  308- 
8699,  e-mail: 

allen.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Auxein 
Corporation,  P.O.  Box  27519,  3125 
Sovereign  Drive,  Suite  B,  Lansing,  MI 
48911  had  requested  in  pesticide 
petition  7F4842,  the  establishment  of  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
glutamic  acid.  A  notice  of  filing  (PF- 
772)  was  published  in  the  Federal 
Re^ster  of  October  29, 1997  (62  FR 
56268,  FRL-5751-3),  and  the  notice 
announced  that  the  comment  period 
would  end  on  November  28,  1997;  no 
comments  were  received.  The  data 
submitted  in  the  petition  and  all  other 
relevant  material  have  been  evaluated. 
Following  is  a  summary  of  EPA's 
findings  regarding  this  petition. 

I.  Summary 

A.  Proposed  Use  Practices 

Glutamic  acid  will  be  incorporated 
into  the  end-use  product,  AuxiGro  WP 
Plant  Growth  Enhancer  as  an  active 
ingredient.  AuxiGro  is  proposed  for  use 


in  a  variety  of  agricultural,  horticuhural, 
and  floricultural  applications  to 
enhance  plant  growth  and  crop 
productivity. 

Depending  on  the  crop,  the  first 
application  of  AuxiGro  is  made  at  first 
bloom,  first  bud,  at  the  4-6  leaf  stage,  or 
at  a  prescribed  growth  stage.  A 
subsequent  application,  for  a  maximum 
of  two  (2)  applications,  may  be  made  1- 
3  weeks  later.  The  rate  range  is  0.10  - 
0.75  pounds  of  formulated  product/acre 
per  treatment,  not  to  exceea  a  maximum 
of  1.5  lb/acre  per  growing  season.  This 
equates  to  0.4  lb/acre  (0.2  kg)  of 
glutamic  acid  applied  at  the  maximum 
use  rate. 

B.  Product  Identity/Chemistry 

Glutamic  add  is  an  amino  add  found 
in  microorganisms,  tissues  of  animal,  all 
food,  and  higher  plants  as  free  amino 
acid  or  bound  in  protein.  Glutamic  add 
is  a  white,  practically  odorless,  free 
flowing  crystalline  powder. -It  is  slighUy 
soluble  in  water,  forming  acidic 
solutions.  The  pH  of  a  satiuated 
solution  is  about  3.22.  The  spedfic 
gravity  for  glutamic  acid  is  1.538  d  20/ 
4  C  and  the  decomposition  point  is  175 
degrees  C  @  10  millimeters  (mm) 
mercury  (Hg). 

n.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(c)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  an  exemption 
bom  the  requirement  of  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(c)(2)(B)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  EPA  performs  a  number  of    • 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pestidde  through  food, 
drinking  water,  and  through  other 
exposures  that  occiu-  as  a  result  of 
pesticide  use  in  residential  settings. 
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m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
and  considered  its  validity, 
completeness,  reliability,  and 
relationship  to  human  risk.  EPA  has 
also  considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Glutamate  has  been  administered  to 
numerous  species  in  long  term  dietary 
studies  without  adverse  effects.  The 
end-use  product  containing  glutamic 
acid,  AuxiGro  WP,  has  been  evaluated 
for  acute  toxicity.  Acute  oral  toxicity  in 
rats  is  greater  than  5,050  milligrams  per 
kilogram  (mg/kg)  (Toxicity  Category  IV). 
Acute  dermal  toxicity  in  rabbits  is 
greater  than  5,050  mg/kg  (Toxicity 
Category  TV}*  In  an  eye  irritation  study, 
all  signs  of  irritation  cleared  within  48 
hours  following  administration  of 
AuxiGro  (Toxicity  Category  ID). 
Irritation  cleared  within  48  hours  in  the 
remaining  rabbit.  A  rabbit  dermal 
irritation  study  with  AuxiGro  resulted 
in  limited  signs  of  irritation  that  cleared 
within  24  hours  (Toxicity  Category  IV). 
There  was  no  indication  of  dermal 
sensitization  in  a  guinea  pig  dermal 
sensitization  study. 

Humans  have  the  capacity  to  rapidly 
metabolize  ingested  glutamate  (the 
expected  exposure  route)  to  keep 
plasma  glutamate  levels  constant:  no 
adverse  effects  on  neiu-ological  or 
hepatic  function  were  observed  in 
humans  administered  levels  up  to  137  g 
daily  for  14-41  days,  which  is  much 
higher  than  the  rate  applied  to  plants. 
The  blood  brain  barrier  further  protects 
the  brain  from  large  infusions  of 
glutamate.  Likewise,  the  placental 
barrier  protects  the  developing  fetus 
against  up  to  twentyfold  increases  in 
maternal  glutamate  levels. 

Waivers  have  been  requested  for  acute 
toxicity,  genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  chronic  toxicity,  and  acute 
toxicity  to  nontarget  species  based  on 
glutamic  acid's  ubiquity  in  nature,  long 
history  of  food  uses,  favorable 
toxicological  profile  in  chronic 
toxicology  studies,  and  inconsequential 
exposure  resulting  from  label-directed 
use  rates. 

Waivers  were  also  requested  for  acute 
avian  oral  toxicity,  nontarget  plants, 
avian  dietary,  and  nontarget  insects. 
They  were  accepted  based  on  the 
following  rationale:  (a)  low  acute 
toxicity  in  mammalian  species,  (b) 
natural  occurrence  and  lack  of 


persistence  in  the  environment,  and  (c) 
natiual  occurrence  in  plants  and  ability 
to  promote  growth  of  numerous  plant 
species. 

rv.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  exposure.  Glutamic  acid  is 
ubiquitous  in  natiue  and  is  found  in 
microorganisms,  lower  and  higher  plant 
species,  fish,  birds,  insects,  mammals, 
and  natural  and  processed  foods.  It  is 
the  most  prevalent  amino  acid  in  plant 
and  animal  proteins.  Worldwide 
production  of  gluttunic  acid  is  over 
340,000  tons/yr.  Many  items  in  the 
hiunan  daily  diet  contain  appreciable 
quantities  of  free  glutamic  acid.  For 
example,  ripe  tomatoes,  mushrooms, 
peas,  com,  potatoes,  squash,  cheese, 
eggs,  poultry  and  meat  provide  from  20 
to  150  mg  of  glutamic  acid  per  100  gram 
serving.  Daily  consiunption  for  a  70-kg 
individual  of  glutamate  has  been 
previously  reported  to  be  10.4  g  per  day, 
based  on  an  intake  of  100  grams  of 
protein/day.  Regarding  the  sodivun  salt 
of  glutamic  acid,  monosodium 
glutamate  (MSG),  The  Joint  Expert 
Committee  on  Food  Additives  of  the 
United  Nations  (JEFCA)  has  assigned  an 
Acceptable  Daily  Intake  of  "not 
specified"  (no  numerical  limitation), 
meaning  that  MSG  can  be  used  safely 
according  to  food  manufacturing 
practices  in  food  by  people  of  all  ages. 

Dietary  exposure  due  to  topical 
applications  of  glutamic  add  is  difficult 
to  estimate  because  of  the  amino  acid's 
prevalence  in  nature.  However,  a 
comparison  of  natiually-occuiring  levels 
of  glutamic  acid  to  topically  applied 
levels  shows  that  the  applied  level  is  a 
small  fraction  of  that  found  naturally. 
Naturally-occurring  levels  of  glutamic 
acid  in  com  and  tomatoes  are  estimated 
to  be  143  lb/acre  and  195  lb/acre, 
respectively.  Applied  levels  of  glutamic 
acid  resulting  from  the  application  of 
AuxiGro  at  maximum  use  levels  (1.5  lb/ 
acre)  is  0.4  lb/acre,  several  orders  of 
magnitude  lower  than  naturally- 
occurring  levels. 

Considering  the  low  dose  of  AuxiGro 
required  to  adiieve  the  desired  effect, 
the  levels  of  glutamic  acid  found 
naturally  in  die  diet  from  animal  and 
vegetable  proteins  and  the  quantity 
consumed  from  processed  foods,  it  can 


be  concluded  that  incremental  dietary 
exposure  to  glutamic  acid  resulting  firom 
AuxiGro  applications  is  negligible. 
2.  Non-dietary,  non-occupational 
exposure.  AuxiGro  is  proposed  for 
professional  use  on  turf  and 
ornamentals.  Exposure  from  tur%rass 
applications  is  expected  to  be  minimal 
because  golfers  will  be  protected  by 
shoes  and  socks.  Fiuther,  based  on  the 
limited  fiw}uency  of  use  on  tur%rass, 
this  non-food  use  is  not  likely  to  result 
in  potential  chronic  exposure  and  thus 
should  not  be  factored  into  a  chronic 
exposure  assessment.  Exposures 
resulting  bom  application  to 
omamentals  is  also  anticipated  to  be 
negligible  because  consumers  will  not 
be  in  contact  with  treated  plants  until 
after  the  foliage  is  dry. 

V.  Cumulative  Effocts 

Glutamic  acid  has  a  very  low  toxicity 
to  humans.  Because  of  its  low  toxicity, 
low  rate  of  application,  and  use 
patterns,  the  Agency  believes  that  there 
.  is  no  reason  to  expect  any  ciunulative 
effects  from  glutamic  acid  and  other 
substances. 

VI.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  that  glutamic  acid  will  adversely 
affect  the  immune  or  endocrine  systems. 
The  Agency  is  not  requiring  information 
on  the  endocrine  effiects  of  this 
biochemical  pesticide  at  this  time; 
Congress  has  allowed  3  years  after 
August  3, 1996,  for  the  Agency  to 
implement  a  screening  program  with 
respect  to  endocrine  e^cts. 

Vn.  Safiety  Detenninatkni  fiir  U^. 
Population,  Infants  and  Children 

Based  on  the  information  discussed 
above,  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  fit>m  aggregate  exposure  to  the 
U.S.  population,  including  infants  and 
chilcfren,  to  residues  of  glutamic  acid. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
because,  as  discussed  above,  the  toxicity 
of  glutamic  acid  to  mammals  is  very  low 
and  under  reasonably  foreseeable 
circumstances  it  does  not  pose  a  risk. 

FFDCA  section  408  provides  that  EPA 
-shall  apply  an  additional  tenfold  margin 
of  exposiue  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  accoimt  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database,  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposiue  (safety)  are  often 
referred  to  as  uncertainty  (safety) 


UMI 


Fej(iral  Register  /  Vol.  63.  No.  4  /  Wednesday.  January  7.  1998  /  Rules  and  Regulations 


681 


factors.  In  this  instance,  the  Agency 
believes  there  ii$  reliable  data  to  support 
the  conclusion jthat  glutamic  acid  is 
practically  non-toxic  to  mammals, 
including  infants  and  children,  and, 
thus,  a  margin  pf  exposure  (safety) 
approach  is  no<  |ieeded  to  prQtect  adults 
or  infonts  and  (jhildren. 

Glutamic  acidlis  classified  as 
Generally  Reco(;nized  as  Safe  (GRAS) 
for  use  as  a  direct  food  additive  by  the 
Food  and  Drug  Administration  (FDA) 
and  is  cleared  hi  the  EPA  for  use  as  an 
inert  ingredient  in  certain  pesticide 
products.  Condisbsed,  extracted 
fermentation  glultamic  acid  is  approved 
by  the  FDA  for  use  in  animal  feed. 

Vm.  Analytical  ^thod 

The  Agency  ip|estabUshing  an 
exemption  froin  the  requirement  of  a 
tolerance  without  any  ntmierical 
limitation;  therefore,  the  Agency  has 
concluded  that  W  analytical  method  is 
not  required  forj^forcement  purposes, 
for  glutamic  acid. 

IX.  Codex  MaxiUiuin  Residue  Level 

There  are  no  CJODEX  tolerances  or 
international  tolerance  exemptions  for 
glutamic  add  at  ihis  time. 

X.  Conclusion   i 

Based  on  its  abimdance  in  nature  and 
long  history  of  i^^e  by  humans  without 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  U.S. 
population,  including  infants  and 
children,  to  lesiwes  of  glutamic  acid. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrive  at  this  conclusion 
because  of  the  ptiponderance  of  data 
from  the  open  liUrature  supporting  the 
safe  use  of  glutamate  in  foods,  the     . 
supporting  acuta  toxicity  data  on 
AuxiGro,  and  in|:pnsequential  resulting 
from  its  appUcatf^n  to  crops.  As  a 
result,  EPA  establishes  an  exemption 
from  the  requirement  of  a  tolerance 
pursuant  to  FFDCa  section  408(c)  for 


glutamic  acid. 

XI.  Ob)ections  aid  Hearing  Requests 

The  new  FFD(IA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "ol^ect"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  secti(|^  408(e)  as  was 
provided  in  the  did  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  prpcediual  regulations 
which  govern  th4  Isubmission  of 
objections  and  hearing  requests.  These 
regulations  will  ij^uire  some 
modification  to  retlect  the  new  law. 


However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  adversely  affected  by  this 
regulation  may  within  60  days  after 
publication  of  this  doaunent  in  the 
Federal  Register  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  ADDRESSES  at  the 
beginning  of  this  rule  (40  CFR  178.20). 
A  copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  Docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  bearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  <40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Xn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300598J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 


claimed  as  CBI,  is  available  for 
inspection  fit)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Room  1132  of  the  PubUc  Information 
and  Records  Integrity  Branch, 
Information  Resoiut:es  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket9epamail.epa.gov. 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
doaunent. 

Xm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Enviroiunental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 


682 


Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1998  /  Rules  and  Regulations 


Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certiHcation  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

XIV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoiuiting 
Office  prior  to  publication  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(a). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and' recordkeeping 
requirements. 

Dated:  December  30, 1997. 
Janet  L.  Andenen, 

Acting  Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1187  is  revised  to  read 
as  follows: 

S  180.1 187    Glutamic  add;  exemption  from 
ttie  requirement  of  a  tolerance. 

Glutamic  acid  is  exempt  from  the 
requirement  of  a  tolerance  on  all  raw 
agricultural  commodities  when  used  as 
a  plant  growth  enhancer  in  accordance 
with  good  agricultural  practices. 

(PR  Doc.  98-359  Filed  1-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-6944-8] 

Technical  Amendments  to  Ocean 
Dumping;  Amendment  of  Site 
Designation;  Correction  of  Effective 
Date  Under  Congressional  Review  Act 
(CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  December  30, 1996  (61  FR 
68963),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  Bnal  rule  concerning  an 
amendment  to  the  ocean  dumping  site 
designation  for  the  San  Francisco  Deep 
Ocean  Site,  which  established  an 
effective  date  of  December  30, 1996. 
This  document  corrects  the  effective 
date  of  the  rule  to  December  30, 1997  to 
be  consistent  with  sections  801  end  808 
of  the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Puskar  at  (202)  260-8532. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  December  30, 1996,  by 
operation  of  law,  the  rule  did  not  take 
effect  on  December  30, 1996  as  stated. 
After  EPA  discovered  its  error,  the  rule 
was  submitted  to  both  Houses  of 
Congress  and  the  GAO  on  December  11, 
1997.  This  document  amends  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 


EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
December  30. 1996.  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  on  the 
effective  date  stated  in  the  December  30, 
1996  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  ef  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  December  30, 1996 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C 
804(2). 


SUPPLEMEN 


UMI 


Fedtjral  Register  /  Vol.  63.  No.  4  /  Wednesday.  January  7.  1998  /  Rules  and  Regulations  683 


This  final  rul^  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  December  30, 1997. 
Carol  M.  Browiitt.j 
Administrator       j 

(FR  Doc.  98-251  Filed  1-2-98;  1:21  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  24  and  245 
[FRL-6944-7J         j 

Technical  Ameri^ments  to  Solid  Waste 
Programs;  ManajEiement  Guidelines  for 
Beverage  Contiilhers  and  Resource 
Recovery  FaciUtles  Guidelines; 
Removal  of  OtMOlete  Guidelines: 
Correction  of  Elective  Date  Under 
Congressional  Iftieview  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rufe;  correction  of 
effective  date  unid»r  CRA. 


SUMMARY:  On  Dejdember  31. 1996  (61  FR 
69032).  the  Envitenmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
removal  of  obsoMe  solid  waste 
management  gui(|elines,  which 
established  an  efJF0ctive  date  of  March  3, 
1997.  This  docuitlent  corrects  the 
effective  date  of  the  rule  to  December 
30, 1997  to  be  consistent  with  sections 
801  and  808  of  the  Congressional 
Review  Act  (CRA),  enacted  as  part  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.       [ 

EFFECTIVE  DATE:  IJ)fecember  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hostage  at  (202)  260-8929. 

SUPPLEMENTARY  ll|IPORMATI0N: 

A.  Background    i 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  ^pct  until  the  agency 
promulgating  theinile  submits  a  rule 
report,  which  inqiides  a  copy  of  the 
rule,  to  each  Houbfe  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  fail^jd  to  submit  the  above 
rule  as  required;  tihus,  although  the  rule 
was  promulgated  December  31, 1996.  by 
.  operation  of  law.  tlie  rule  did  not  take 
effect  on  March  3  [1997  as  stated.  After 
EPA  discovered  i1^  error,  the  rule  was 
submitted  to  both  houses  of  Congress 


and  the  GAO  on  December  11, 1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b).  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
December  31, 1996,  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  on  the 
effective  date  stated  in  the  December  31, 
1996  Federal  Register  should  be 
penalized  if  they  were  complying  with 
the  rule  as  promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 


is  discussed  in  the  December  31. 1996 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will.submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  7006  of  the  Resource 
Conservation  and  Recovery  Act, 
challenges  to  the  amendment  must  be 
brought  by  April  7, 1998. 

Dated:  December  30, 199/. 
Carol  M.  Browmer, 
Administrator 

(PR  Doc.  98-253  Filed  1-2-98;  1:21  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 


[FRL-5944-8] 

Technical  Amendments  to  Final 
Authorization  of  State  Hazardous 
Waste  Management  Program; 
Missouri:  Correction  of  Effective  Date 
Under  Congressional  Review  Act 
(CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  May  30,  1997  (62  FR 
29301),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  approving 
Missouri's  hazardous  waste  program 
revisions,  which  established  an  effective 
date  of  July  29, 1997.  This  document 
corrects  the  effective  date  of  the  rule  to 
December  30. 1997  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  (CRA). 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hostage  at  (202)  260-8929. 
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suppLBnen-ARY  information: 
A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  firom  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule. 
report,  which  includes  a  copy  of  the 
iiue.  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  May  30, 1997,  by 
operation  of  law,  the  rule  did  not  take 
eniact  on  July  29. 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11. 1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b),  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an   ■ 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportimity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  May 
30, 1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
efiiactive  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  afiiected  entities 
that  acted  in  good  faith  relying  on  the 
effactive  date  stated  in  the  May  30, 1997 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

B.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 


unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  imderlying  rule 
is  discussed  in  the  May  30. 1997 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  became  eflisctive 
on  December  30. 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule.  This 
final  rule  only  amends  the  effective  date 
of  the  underlying  rule;  it  does  not 
amend  any  substantive  requirements 
contained  in  the  rule.  Accordingly,  to 
the  extent  it  is  available,  judicial  review 
is  limited  to  the  amended  effective  date. 
Pursuant  to  section  7006  of  the  Resource 
Conservation  and  Recovery  Act, 
challenges  to  the  amendment  must  be 
brought  by  April  7, 1998. 

Dated:  December  30, 1997. 
Carol  M.  Browner, 

Administrator. 

|FR  Doc.  98-254  Filed  1-2-98;  1:21  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 
[FRL-6944-S] 

Tachnical  Amendments  to  Preliminary 
Assessment  Information  and  Health 
and  Safety  Data  Reporting;  Addition  of 
Chemicals;  Stay  of  Final  Rule: 
Correction  of  Effective  Dale  Under 
Congressional  Reviewr  Act  (CRA) 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  imder  CRA. 

summary:  On  October  29. 1996  (61  FR 
55871).  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  in  which  EPA 
added  certain  chemical  substances  to 
two  model  information-gathering  rules 
imder  the  Toxic  Substances  Control  Act 
(TSCA):  the  TSCA  Section  8(a) 
Preliminary  Assessment  Information 
Rule,  and  the  TSCA  Section  8(d}  Health 
and  Safety  Data  Reporting  Rule.  That 
rule  eilablished  an  effective  date  of 
November  29, 1996.  On  December  11, 
f996  (62  FR  65186),  EPA  published  a 
final  rule  in  the  Federal  Register  staying 
certain  portions  of  the  Octo^r  29. 1996 
final  rule.  The  stay  rule  established  an 
effective  date  of  December  11. 1996. 
This  dociunent  corrects  the  effective 
dates  of  both  rules  to  December  30. 1997 
to  be  consistent  with  sections  801  and 
808  of  the  Congressional  Review  Act 
(CRA).  enacted  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

DATES:  December  30. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann.  Director,  Regulatory 
Coordination  Staff.  Office  of  Prevention. 
Pesticides,  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington.  EX:  20460.  Telephone: 
(202)  260-2922. 

SUPPLBMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  both  the 
above  rules  as  required;  thus,  although 
the  first  rule  was  promulgated  on 
October  29, 1996,  by  operation  of  law, 
the  rule  did  not  take  effect  on  November 
29, 1996  as  stated.  Further,  although  the 
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second  rule,  stay^g  certain  portions  of 
the  first  rule,  wais  promulgated  on 
December  11,  isris,  by  operation  of  law. 
the  rule  did  not  tike  effect  on  December 
11, 1996  as  stated.  Afler  EPA  discovered 
its  error,  both  rul^  were  submitted  to 
both  Houses  of  Congress  and  the  GAO 
on  December  ll]  |l997.  This  document 
amends  the  effecMve  dates  of  both  rules 
consistent  with  trae  provisions  of  the 
CRA.  Since  neitli^r  rule  became 
effective  as  origiji  ally  intended,  the 
effect  of  today's  tyle  is  to  stay  the 
reporting  of  the  (iitegory  "nonylphenol 
ethoxylates"  und^r  40  CFR  712.30  and 
716.120  as  intenilbd  by  the  December 
11, 1996  rule.  Hp^ever,  since  the 
October  29, 1996  hile  also  made 
technical  amendments  to  40  CFR 
712.30(e)  to  revi$o  the  CAS  number 
entry  for  "alkylphenols  and  alkylphenol 
ethoxylates"  ami  those  provisions  were 
not  stayed  by  the  December  11, 1996 
rule,  those  technical  amendments  are 
effective  December  30, 1997. 

Section  553  of  jthe  Administrative 
Procedure  Act,  SlllJ.S.C.  553(b),  provides 
that,  when  an  ag^tcy  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable!,!  unnecessary  or 
contrary  to  the  public  interest,  an  • 

agency  may  issue  k  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  goodi  cause  for  making 
today's  rule  fmallWithout  prior  proposal 
and  opportunity  fir  comment  because 
EPA  merely  is  cottecting  the  effective 
dates  of  the  proniulgated  rules  to  be 
consistent  with  tM  congressional 
review  requiremaiits  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The{  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  imc|0rlying  rules  since 
October  29, 1996,  4nd  December  11, 
1996,  respectiveJy.  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808[k 

B.  Administrativ^  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  sujl^ject  to  review  by  the 
Office  of  Manageriibnt  and  Budget.  In 
addition,  this  actim  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(Pub.  L.  104-4),  or 


consultation  with  £  Itate  officials  as 
specified  by  Execin  ive  Order  12875  (58 


require  prior 


PR  58093.  October  28. 1993).  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  PR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Re^latory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  October  29, 
1996  rule  is  discussed  in  the  October  29, 
1996  Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  an^  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  dates  of  the  underlying  rules; 
it  does  not  amend  any  substantive 
requirements  contained  in  those  rules. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
Section  19  of  TSCA,  challenges  to  this 
amendment  must  be  brought  within  60 
days  of  today's  publication  of  this  rule. 

Dated:  December  30, 1997. 
Carol  M .  Browner, 
Administrator. 
(FR  Doc.  98-256  Filed  1-2-98;  1:29  pm] 

BILUNO  CODE  MaO  60  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  721 
FRL-4943-7] 

Technical  Amendments  to  Revocation 
of  Significant  New  Use  Rules  for 
Certain  Ctiemical  Substances: 
Conrection  of  Effective  Date  Under 
Congressional  Review  Act  (CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule;  correction  of 
effective  date  under  CRA. 

SUMMARY:  On  July  2,  1997  (62  FH 
35690),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Raster  a  final  rule  that  revoked  two 
significant  new  use  rules  under  the 
Toxic  Substances  Control  Act  (TSCA), 


and  established  an  effective  date  of 
August  1, 1997.  This  document  corrects 
the  effective  date  of  the  rule  to 
December  30, 1997  to  be  consistent  with 
sections  801  and  808  of  the 
Congressional  Review  Act  [CRA], 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann,  Chief,  Regulatory 
Coordination  Staff,  Office  of  Prevention, 
Pesticides,  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW. 
Washington.  DC  20460.  Telephone: 
(202) 260-2922. 

SUPPLEMENTARY  INFORMATION: 
A.  Baclcground 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  July  2, 1997,  by 
operation  of  law,  the  rule  did  not  take 
effect  on  August  1, 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11, 1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  imnecessary  or 
contrary  to  the  publi-.  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportuinity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  tliis 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  acticm 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
luiown  of  the  underlying  rule  since  July 
2, 1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 
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Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  under  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  July  2, 1997 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  {58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or^contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
s(>ecified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  imder  the  Administrative 
Procediu^  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA"s 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  2, 1997  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A).  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  became  effective 
on  December  30. 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date.  Pursuant  to 
section  19  of  TSCA.  challenges  to  this 
amendment  must  be  brought  within  60 
days  of  today's  publication  of  this  rule. 

Dated:  December  30. 1997. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  98-264  Filed  1-2-98;  1:34  pm] 
BIUJNGCOOC  a6<o-so-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[FRL-6943-e] 

Technical  Amendments  to  Aliphatic 
Ester;  Revocation  of  Significant  New 
Use  Rule:  Correction  of  Effective  Date 
Under  Congressional  Review  Act 
(CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  July  2, 1997  (62  FR 
35691),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  that  revoked  a 
significant  new  use  rule  under  the  Toxic 
Substances  Control  Act  (TSCA)  for 
aliphatic  ester  based  on  a  new 
evaluation  of  toxicity  data.  The  rule 
established  an  effective  date  of  August 
1, 1997.  This  dociunent  corrects  the 
effective  date  of  the  rule  to  December 
30,  1997  to  be  consistent  with  sections 
801  and  808  of  the  Congressional 
Review  Act  (CRA).  enacted  as  part  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act. 

EFFECTIVE  DATE:  December  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hofmann,  Director.  Regulatory 
Coordination  Staff.  Office  of  Prevention. 
Pesticides,  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone: 
(202)  260-2922. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  ft-om  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  July  2, 1997,  by 
operation  of  law,  the  rule  did  not  take 
effect  on  August  1, 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11. 1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 


contrary  to  the  public  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportimity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procediue  are 
unnecessary.  The  Agency  finds  that  this, 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since  July 
2. 1997,  EPA  finds  that  good  cause 
exists  to  provide  for  an  immediate 
effective  datepiusuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

Because  the  delay  in  the  effective  date 
was  caused  by  EPA's  inadvertent  failure 
to  submit  the  rule  imder  the  CRA,  EPA 
does  not  believe  that  affected  entities 
that  acted  in  good  faith  relying  upon  the 
effective  date  stated  in  the  July  2, 1997 
Federal  Register  should  be  penalized  if 
they  were  complying  with  the  rule  as 
promulgated. 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  July  2, 1997  Federal 
Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
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General  of  the  (^neral  Accounting 
Office;  however,  in  accordance  with  5  . 
U.S.C.  808(2).  this  rule  became  effective 
on  December  30i  1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amen4  any  substantive 
requirements  cpiitained  in  the  rule. 
Accordingly,  toi  the  extent  it  is  available, 
judicial  review  f^  limited  to  the 
amended  effectite  date.  Pvusuant  to 
section  19  of  TSCA,  challenges  to  this 
amendment  must  be  brought  within  60 
days  of  today's  publication  of  this  rule. 

Dated:  Decemb#|  30. 1997. 
Carol  M.  Brownerj 
Administrator       ' 

(FR  Doc.  98-263  FUed  1-2-98;  1:29  pmj 
BILUMO  OOOE  mo  ^  P 


DEPARTMENT  <iF  HEALTH  AND 
HUMAN  SERVI^S 

Health  Car»  Firi^ing  Administration 

42CFRPart40$ 


[HCFA-1908-IF 
RIN  0938-nAI37 


1 


Medicare  ProgrUn;  Aipplication  of 
Inherent  ReaaohalilenMs  to  All 
Medicare  Part  B  Services  (Other  than 
Physician  Servioes) 

AQB«CY:  Health  Oare  Financing 
Administration  (^CFA).  HHS. 
ACTION:  Interim  final  rule  with  comment 
period.  ; 

4 

SUMMARY:  This  ihjterim  final  rule 

implements  section  4316  of  the 
Balanced  Budget  Act  of  1997.  It  revises 
the  process  for  enablishing  a  realistic 
and  equitable  pajyment  amount  for  all 
Medicare  Part  B  services  (other  than 
physician  services)  when  the  existing 
payment  amounts  are  inherently 
unreasonable  because  they  are  either 
grossly  excessive  or  deficient.  This  rule 
describes  the  factors  HCFA  (or  its 
carrier)  will  con^ijder  and  the 
procedures  it  will  follow  in  establishing 
realistic  and  equitable  pa3Tiient 
amoimts. 

EFFECTIVE  DATE:  these  regulations  are 
effective  on  March  9. 1998.  Comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  thin  5  p.m.  on  March  9, 
1998. 

ADDRESSES:  Mail  an  original  and  3 
copies  of  written  Comments  to  the 
following  address! 

Health  Care  Fin&ncing 
Administration,  pjepartment  of  Health 


and  Human  Services.  Attention:  HCFA- 

1908-4FC.  P.O.  Box Baltimore.  MD 

21207-5187. 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue. 
SW.,  Washington.  D.C.  20201,  or  Room 
C5-09-26.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  hcfal908ifc®hcfa.gov.  E-mail 
comments  must  include  the  full  name, 
address,  and  affiliation  (if  applicable)  of 
the  sender,  and  must  be  submitted  to 
the  referenced  address  in  order  to  be 
considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments.  Because  of  staffing  and 
resoim:e  limitations,  we  cannot  accept 
comments  by  facsimile  (FAX) 
transmission.  In  commenting,  please 
refer  to  file  code  HCFA-1908-IFC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  D.C,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent.  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-.1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 


/www.access.gpo.gov/su_docs/.  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
For  general  information  about  GPO 
Access,  contact  the  GPO  Access  User 
Support  Team  by  sendingjntemet  e- 
mail  to  help@eids05.eids  gpo.gov;  by 
•  faxing  to  (202)  512-1262;  or  by  calUng 
(202)  512-1530  between  7  a.m.  and  5 
p.m.  Eastern  time,  Monday  through 
Friday,  except  for  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Long,  (410)  786-5655. 

SUPPLEMENTARY  INPORMATKM: 

I.  Background 

Title  XVm  of  the  Social  Security  Act 
(the  Act)  contains  various 
methodologies  for  making  payment 
under  Part  B  of  the  Medicare  program. 
These  payment  methodologies  vary 
among  the  different  categories  of  items 
and  services  covered  imder  Part  B. 

Section  4316  of  the  Balanced  Budget 
Act  of  1997  (BBA),  however,  permits  the 
Secretary  to  diverge  from  title  XVIII's 
statutorily-prescribed  payment 
methodologies  if  their  application 
results  in  the  determination  of  an 
amount  that,  because  it  is  grossly 
excessive  or  deficient,  is  not  inherently 
reasonable.  Section  4316  of  the  BBA 
also  requires  the  Secretary  to  describe 
the  factors  to  be  considered  in 
determining  an  amount  that  is  realistic 
and  equitable. 

The  inherent  reasonableness  concept 
is  not  new  to  the  statute.  The  Secretary 
has  taken  the  position  that  the  authority 
to  regulate  unreasonable  payment 
amounts  was  inherent  in  section  1842  of 
the  Act.  Moreover,  effective  September 
10. 1986,  section  93D4(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  of  1985 
added  section  1842  (b)(8)  and  (b)(9)  of 
the  Act.  These  provisions  permit  the 
Secretary  to  diverge  from  the  statutorily- 
prescribed  payment  methodologies  if 
their  application  results  in  the 
determination  that  the  payment  amount 
for  a  particular  service  or  group  of 
services,  because  of  its  being  grossly 
excessive  or  deficient,  is  not  inherently 
reasonable.  The  statute  requires  the 
Secretary  to  describe  in  regulations  the 
factors  to  be  considered  in  determining 
an  amount  that  is  realistic  and 
equitable. 

Regulations  implementing  this 
provision  are  contained  in  42  CFR 
405.502  (g)  and  (h).  which  were  first 
published  in  the  Federal  Register  on 
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August  11, 1986  (51  FR  28710).  These 
regulations  describe  the  factors  to  be 
used  in  determining  if  the  application  of 
the  reasonable  charge  methodology 
results  in  a  charge  that  is  grossly 
excessive  or  grossly  deficient.  They  also 
describe  the  factors  to  be  considered  in 
establishing  a  reasonable  charge  that  is 
realistic  and  equitable. 

As  implemented  by  the  current 
regulations,  sectton  1842(b)(8)  of  the  Act 
applies  not  only  to  our  authority  to 
establish  national  reasonable  charge 
limits,  but  also  to  our  carriers'  authority 
to  establish  carrier-level  reasonable 
charge  Umits  on  grossly  excessive  or 
deficient  charges. 

Section  4316  of  the  BBA  amends 
section  1842(b)(8)  of  the  Act  and 
includes  the  following  key  diflierences: 

•  It  excludes  physician  services  from 
apphcation  of  inherent  reasonableness. 

•  It  extends  the  authority  to  establish 
special  payment  Umits  to  Medicare 
carriers  regardless  of  the  methodology 
used  for  determining  payment  and 
simplifies  the  inherent  reasonableness 
process  for  adjustments  to  payment 
amounts  that  are  15  percent  or  less. 

•  It  allows  the  Secretary  to  streamline 
the  factors  to  be  considered  in  making 
an  inherent  reasonableness 
determination. 

n.  Provisions  of  this  Interim  Final  Rule 

This  interim  final  rule  revises  42  CFR 
405.502  (g)  and  (h)  by  excluding 
references  to  physician  services.  It  also 
deletes  specific  references  to  the 
reasonable  charge  payment 
methodology.  We  have  deleted  these 
refierences  because  the  inherent 
reasonableness  provisions  apply  to  all 
Part  B  services,  except  physician 
services,  irrespective  of  the  payment 
methodology.  We  have  also  simplified 
the  process  for  making  adjustments  to 
payment  amounts  for  a  category  of  items 
or  services  when  the  increase  or 
decrease  in  the  payment  amount  is  no 
more  than  15  percent.  (For  piuposes  of 
§  405.502  (g)  and  (h),  a  "category  of 
items  or  services"  may  consist  of  a 
single  item  or  service  or  any  number  of 
items  or  services.) 

Section  4316(a)  of  the  BBA  amends 
section  1842(b)(8)(C)  of  the  Act  to 
require  the  Secretary  to  consider  the 
following  factors  in  making  inherent 
reasonableness  determinations 
concerning  payment  for  Part  B  services 
(other  than  physician  services): 

•  Medicare  and  Medicaid  aie  the  sole 
or  primary  sources  of  payment  for  a 
category  of  items  or  services. 

•  The  payment  amounts  for  a 
category  of  items  or  services  do  not 
reflect  changing  technology,  increased 
facility  with  that  technology,  or  changes 


in  acquisition,  production,  or  supplier 
costs. 

•  The  payment  amounts  for  a 
category  of  items  or  services  are  grossly 
higher  or  lower  than  the  payments  made 
for  the  same  category  of  items  or 
services  by  other  purchasers  in  the  same 
locality. 

Amended  section  1842(b)(8)(C)  of  the 
Act  also  permits  the  Secretary  to 
consider  any  additional  factors 
determined  to  be  appropriate.  Therefore, 
we  have  retained  four  of  the  five  factors 
that  appear  in  §  405.502(g)(1),  because 
they  remain  as  appropriate  examples  of 
factors  that  may  result  in  deficient  or 
excessive  payment  amounts.  We 
removed  the  factor  related  to  the  use  of 
new  technology  for  which  an  extensive 
charge  history  does  not  exist,  because 
we  would  not  use  the  inherent 
reasonableness  criteria  to  establish 
payment  amoimts  for  a  category  of  items 
or  services  brought  about  by  new 
technology.  There  is  already  in  place  a 
process  for  establishing  payment 
amoimts  for  new  items  or  services  for 
which  an  extensive  charge  history  does 
not  exist.  The  additional  factors  we  may 
consider  include,  but  are  not  limited  to, 
the  following: 

•  The  market  place  is  not 
competitive. 

•  The  payment  amounts  in  a 
particular  locality  grossly  exceed 
amounts  paid  in  other  localities  for  the 
category  of  items  or  services. 

•  The  payment  amounts  grossly 
exceed  acquisition  or  production  costs 
for  the  category  of  items  or  services. 

•  There  nave  been  increases  in 
payment  amounts  that  cannot  be 
explained  by  inflation  or  technology. 

When  we  implemented  section 
9304(a)  of  COBRA  of  1985,  we 
interpreted  the  law  as  codifying  both 
our  authority  and  a  carrier's  authority  to 
establish  realistic  and  equitable 
payment  amoimts.  We  are  interpreting 
the  provisions  of  section  4316  of  the 
BBA  in  the  same  way.  Thus,  these  final 
regulations  describe  the  circumstances 
and  factors  we  and  our  carriers  will  use 
in  setting  realistic  and  equitable 
payment  amounts  if  the  existing 
payment  amounts  are  grossly  excessive 
or  deficient. 

Section  4316  of  the  BBA  amends 
section  1842(b)(8)  of  the  Act  by  adding 
provisions  that  apply  if  a  reduction  or 
increase  would  vary  the  payment 
amount  by  less  than  15  percent  "during 
any  year."  (Other  provisions  apply  to 
larger  increases  and  decreases.)  By  its 
own  terms,  the  15-percent  variance 
applies  to  the  amount  of  an  inherent 
reasonableness  adjustment  for  any  given 
year.  Under  this  authority,  we  (or  a 
carrier)  may  determine  that  more  than  a 


15-percent  adjustment  is  warranted,  but 
we  may  choose  to  apply  only  a  15- 
percent  adjustment  in  any  given  year 
and  use  the  "15  percent"  methodology. 
For  example,  we  (or  a  carrier)  may 
determine  that  a  25-percent  reduction  is 
warranted.  However,  the  adjustment 
could  be  accomplished  over  2  years — 15 
percent  applied  the  first  year,  and  10 
percent  applied  the  following  year. 

Other  than  these  changes  and  some 
minor  modifications,  the  revised 
regulations  are  the  same  as  the  final 
regulations  that  were  published  in  the 
Federal  Register  (53  FR  26067)  on  July 
11, 1988. 

in.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  docimients 
published  for  comment,  we  are  not  able 
to  acknowledge  (»-  respond  to  them 
individually.  We  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and,  when  we  proceed 
with  a  subsequent  docimient,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Rej^er  and  invite  public  comment  on 
the  proposed  rule.  "The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  believe  that  it  is  unnecessary  to 
publish  this  regulation  as  a  proposed 
rule  since  it  is  not  significantly 
changing  the  existing  methodology  for 
application  of  the  inherent 
reasonableness  process.  This  process 
has  been  specified  in  regulations  since 
1986.  We  also  believe  that  it  would  be 
contrary  to  the  public  interest  to  delay 
implementation  of  these  regulations  by 
publishing  a  proposed  rule.  Finalizing 
this  rule  is  clearly  in  the  interest  of  the 
public  because  aftording  notice  and 
opportunity  for  comment  would 
postpone  the  time  that  limits  may  be 
established  on  grossly  excessive  charges 
and  would  unnecessarily  impede 
further  savings  to  the  Medicare  trust 
fund  and  beneficiaries.  We  believe  that 
it  is  contrary  to  the  public  interest  to 
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provide  a  noticej  t)f  proposed  rulemaking 
since  it  would  dyiay  the  implementation 
of  these  provisicms. 

Therefore,  weiftnd  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  tp  issue  this  final  rule 
on  an  interim  baisiis.  We  are  providing  a 
60-day  comment  ^riod  for  public 
comment. 

V.  Collection  of  t^rmation 
Requirements    [ 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  thf  jauthority  of  the 
Paperwork  Redudtion  Act  of  1995. 

VI.  Regulatory  Mpact  Statement 

We  have  examjined  the  impacts  of  this 
rule  as  reouired  m  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  s^ect  regulatory 
approaches  that  Maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributijMe  impacts,  and 
equity).  The  RFAl  Quires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations  and 
government  agenlies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  non-profit 
status  or  by  having  revenues  of  $5 
miUion  or  less  annually.  For  purposes  of 
the  RFA,  all  suppliers  of  Medicare  Part 
B  services  are  considered  to  be  small 
entities.  Individulails  and  States  are  not 
included  in  the  djalfinition  of  a  small 
entity.  '  i 

In  addition,  secJtSon  1102(b)  of  the  Act 
requires  us  to  pfebare  a  regulatory 
impact  analysis  ile  rule  may  have  a 
significant  impac^  |on  the  operations  of 
a  substantial  nu'n^l^r  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purpose|si  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  expect  suppliers  of  Part  B 
services,  other  thai  physician  services, 
to  be  affected  by  this  rule.  We  do  not 
have  sufficient  dakb  to  predict  exactly 
the  nature  of  the  iiDpact  of  this  rule  or 
the  magnitude  of  such  impact.  Below, 
we  discuss  likely  outcomes. 

Should  the  provisions  of  these 
regulations  be  applied,  the  resultant 


payment  amounts  will  no  longer  be 
grossly  excessive  or  deficient.  If  a 
payment  amount  is  adjusted  upward 
because  it  is  deficient,  it  will  benefit 
suppliers  and  beneficiaries.  A  more 
generous  payment  amount  may  result  in 
greater  availability  of  items  and  services 
to  Medicare  beneficiaries.  The  converse 
may  not  be  true  if  the  payment  amount 
is  adjusted  do%vnward.  A  lower  payment 
amount  should  not  necessarily  result  in 
a  lack  of  availability  of  items  and 
services  since  the  revised  payment 
amount  would  be  realistic  and 
equitable.  We  believe  that  a  realistic  and 
equitable  payment  amount  would 
ensure  continued  availability  of  items 
and  services.  Thus,  we  believe  that  the 
application  of  an  adjustment  will 
merely  serve  as  a  vehicle  for  eliminating 
windfall  profits.  This  adjustment  will 
benefit  the  Medicare  program  by 
reducing  costs  and  benefit  beneficiaries 
by  reducing  coinsurance  payments. 

For  these  reasons,  we  are  not 
preparing  an  analysis  for  either  the  RFA 
or  section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  nu-al  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases,  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Part  405  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  405, 
subpart  E,  continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
139Shh). 

2.  hi  §  405.502,  paragraphs  (g)  and  (h) 
are  revised  to  read  as  follows: 

§405.502    Criteria  for  detannining 
reaaonabie  Oiarges. 
*        *        *        •        » 

(g)  Determination  of  payment 
amounts  in  special  circumstances — (1) 
General,  (i)  For  purposes  of  this 
paragraph,  a  "category  of  items  or 


services"  may  consist  of  a  single  item  or 
service  or  any  niunber  of  items  or 
services. 

(ii)  HCFA  or  a  carrier  may  determine 
that  the  standard  rules  for  calculating 
Part  B  payment  amounts  for  a  category 
of  items  or, services  identified  in  section 
1861(s)  of  the  Act  (other  than  physician 
services  paid  under  section  1848  of  the 
Act)  will  result  in  grossly  deficient  or 
excessive  amounts. 

(iii)  If  HCFA  or  the  carrier  determines 
that  the  standard  rules  for  calculating 
payment  amounts  for  a  category  of  items 
or  services  set  forth  in  this  subpart  will 
result  in  grossly  deficient  or  excessive 
amounts,  HCFA  or  the  carrier  may 
establish  special  payment  limits  that  are 
realistic  and  equitable  for  a  category  of 
items  or  services. 

(iv)  The  limit  on  the  payment  amount 
is  either  an  upper  limit  to  correct  a 
grossly  excessive  payment  amount  or  a 
lower  limit  to  correct  a  grossly  deficient 
payment  amount. 

(v)  The  limit  is  either  a  specific  dollar 
amount  or  is  based  on  a  special  method 
to  be  used  in  determining  the  payment 
amount. 

(vi)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  payment  limit  for 
a  given  year  may  not  vary  by  more  than 
15  percent  from  the  payment  amount 
established  for  the  preceding  year. 

(vii)  Examples  of  excessive  or 
deficient  payment  amounts.  Examples 
of  the  factors  that  may  result  in  grossly 
deficient  or  excessive  payment  amounts 
include,  but  are  not  limited  to,  the 
following: 

(A)  The  marketplace  is  not 
competitive.  This  includes 
circumstances  in  which  the  marketplace 
for  a  category  of  items  or  services  is  not 
truly  competitive  because  a  limited 
number  of  suppliers  furnish  the  item  or 
service. 

(B)  Medicare  and  Medicaid  are  the 
sole  or  primary  sources  of  payment  for 
a  category  of  items  or  services. 

(C)  The  payment  amounts  for  a 
category  of  items  or  services  do  not 
reflect  changing  technology,  increased 
facility  with  that  technology,  or  changes 
in  acquisition,  production,  or  suppUer 
costs. 

(D)  The  payment  amounts  for  a 
category  of  items  or  services  in  a 
particular  locality  are  grossly  higher  or 
lower  than  payment  amounts  in  other 
comparable  localities  for  the  category  of 
items  or  services,  taking  into  account 
the  relative  costs  of  furnishing  the 
category  of  items  or  services  in  the 
difiierent  localities. 

(E)  Payment  amounts  for  a  category  of 
items  or  services  are  grossly  higher  or 
lower  than  acquisition  or  production 
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costs  for  the  category  of  items  or 
services. 

(F)  There  have  been  increases  in 
payment  amounts  for  a  category  of  items 
or  services  that  cannot  be  explained  by 
inflation  or  technology. 

(G)  The  payment  amounts  for  a 
category  of  items  or  services  aregrossly 
higher  or  lower  than  the  payments  made 
for  the  same  category  of  items  or 
services  by  other  purchasers  in  the  same 
locality. 

(2)  Establishing  a  limit.  In  establishing 
a  payment  limit  for  a  category  of  items 
or  services,  HCFA  or  a  carrier  considers 
the  available  information  that  is  relevant 
to  the  category  of  items  or  services  and 
establishes  a  payment  amount  that  is 
realistic  and  equitable.  The  factors 
HCFA  or  a  carrier  consider  in 
establishing  a  speciflc  dollar  amount  or 
special  payment  method  for  a  category 
of  items  or  services  may  include,  but  are 
not  limited  to,  the  following: 

(i)  Price  markup.  This  is  me 
relationship  between  the  retail  and 
wholesale  prices  or  manufacturer's  costs 
of  a  category  of  items  or  services.  If 
information  on  a  particular  category  of 
items  or  services  is  not  available,  HCFA 
or  a  carrier  may  consider  the  markup  on 
a  similar  category  of  items  or  services 
and  information  on  general  industry 
pricing  trends. 

(ii)  Differences  in  charges.  HCFA  or  a 
carrier  may  consider  the  differences  in 
charges  for  a  category  of  items  or 
services  made  to  non-Medicare  and 
Medicare  patients  or  to  institutions  and 
other  large  volume  piutihasers. 

(iii)  Costs.  HCFA  or  a  carrier  may 
consider  resources  (for  example, 
overhead,  time,  acquisition  costs, 
production  costs,  and  complexity) 
required  to  produce  a  category  of  items 
or  services. 

(iv)  Utilization.  HCFA  or  a  carrier  may 
impute  a  reasonable  rate  of  use  for  a 
category  of  items  or  services  and 
consider  unit  costs  based  on  efficient 
utilization. 

(v)  Payment  amounts  in  other 
localities.  HCFA  or  a  carrier  may 
consider  payment  amounts  for  a 
category  of  items  or  services  furnished 
in  another  locality. 

(3)  Notification  oflimits-'-(i)  National 
limits.  HCFA  publishes  in  the  Federal 
Register  proposed  and  final  notices 
announcing  a  special  payment  limit 
described  in  this  paragraph  (g)  before  it 
adopts  the  limit.  The  notices  set  forth 
the  criteria  and  circumstances,  if  any, 
under  which  a  carrier  may  grant  an 
exception  to  a  payment  limit  for  a 
category  of  items  or  services. 

(iij  Carriet-level  limits.  A  carrier 
proposing  to  establish  a  special  payment 
limit  for  a  category  of  items  or  services 


must  inform  the  affected  suppliers  and 
State  Medicaid  agencies  of  the  factors  it 
considered  in  determining  and  in 
establishing  the  limit,  as  described  in 
paragraphs  (g)(1)  through  (g)(3)  of  this 
section,  and  solicit  conunents.  The 
carrier  must  evaluate  the  conunents  it 
receives  and  inform  the  affected 
suppliers.  State  Medicaid  agencies,  and 
HCFA  of  any  final  limits  it  establishes. 
HCFA  acknowledges  in  writing  to  the 
carrier  that  it  received  the  carrier's 
notification.  After  the  carrier  has 
received  HCFA's  acknowledgement,  the 
limit  may  be  effective  for  services 
furnished  at  least  30  days  after  the  date 
of  the  carrier's  notification. 

(h)  Special  payment  limit  adjustments 
greater  than  15  percent  of  the  payment 
amount.  In  addition  to  applying  the 
general  rules  under  paragraphs  (g)(1) 
through  (g)(3)  of  this  section,  HCFA 
applies  the  following  rules  in 
determining  and  establishing  a  payment 
adjustment  greater  than  15  percent  of 
the  payment  amoimt  for  a  category  of 
items  or  services  within  a  year: 

(1)  Potential  impact  of  special  limit. 
HCFA  considers  the  potential  impact  on 
quality,  access,  beneficiary  liability, 
assignment  rates,  and  participation  of 
suppliers. 

(2)  Supplier  consultation.  Before 
making  a  determination  that  a  payment 
amount  for  a  category  of  items  or 
services  is  not  inherently  reasonable  by 
reason  of  its  grossly  excessive  or 
deficient  amount,  HCFA  consuls  with 
representatives  of  the  suppliers  likely  to 
be  affected  by  the  change  in  the 
payment  amount. 

(3)  Publication  of  national  limits.  If 
HCFA  determines  under  this  paragraph 
(h)  to  establish  a  special  payment  limit 
for  a  category  of  items  or  services,  it 
publishes  in  the  Federal  Register 
proposed  and  final  notices  of  a  special 
payment  Hmit  before  it  adopts  the  limit. 
The  notice  sets  forth  the  criteria  and 
circumstances,  if  any,  under  which  a 
carrier  may  grant  an  exception  to  the 
limit  for  the  category  of  items  or 
services. 

(i)  Proposed  notice.  The  proposed 
notice 

(A)  Explains  the  factors  and  data  that 
HCFA  considered  in  determining  that 
the  payment  amount  for  a  category  of 
items  or  services  is  grossly  excessive  or 
deficient; 

(B)  Specifies  the  proposed  payment 
amount  or  methodology  to  be 
established  with  respect  to  a  category  of 
items  or  services; 

(C)  Explains  the  factors  and  data  that 
HCFA  considered  in  determining  the 
payment  amoimt  or  methodology, 
including  the  economic  justification  for 


a  uniform  fee  or  payment  limit  if  it  is 
proposed; 

(D)  Explains  the  potential  impacts  of 
a  limit  on  a  category  of  items  or  services 
as  described  in  paragraph  (h)(1)  of  this 
section;  and 

(E)  Allows  no  less  than  60  days  for 
public  comment  on  the  proposed 
payment  limit  for  the  category  of  items 
or  services. 

(ii)  Final  notice.  The  final  notice 

(A)  Explains  the  factors  and  data  that 
HCFA  considered,  including  the 
economic  justification  for  any  uniform 
fee  or  payment  limit  established;  and 

(B)  Responds  to  the  public  comments. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  December  1 2 , 1 997. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  30, 1997. 
Donna  E.  Shalala. 
Secretary.  _ 

(PR  Doc.  98-269  Filed  1-6-98:  8:45  amj 

BILUNQ  COOe  4120-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1505, 1514, 1537, 1548, 
and  1552 

[FRL-6945-5] 

Technical  Amendments  to  Acquisition 
Regulation;  Removal  of  Outdated  or 
Unnecessary  Coverage:  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  of 
effective  date  imder  CRA. 

SUMMARY:  On  October  24. 1996  (61  FR 
55118),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
removal  fi-om  EPA  Acquisition 
Regulations  of  outdated  or  uimecessary 
coverage  on  Exchange  of  Acquisiton 
Information,  Past  Performance,  • 
Advisory  and  Assistance  Services,  and 
Policies  and  Procedures  on  Value 
Engineering.  This  rule  established  an 
effective  date  of  October  24, 1996.  This 
document  corrects  the  effective  date  of 
the  rule  to  December  30, 1997  to  be 
consistent  with  sections  801  and  808  of 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30, 1997. 


requirement 
known  of  th 
October  24, 
cause  exists 
effective  dal 
553(d)(3)  an 
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FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Koontz  atj  (202)  260-8608. 

SUPPLEMENTARY  INFORMATION: 

I 

A.  Background  1 1 

Section  801  of  Uie  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the;  rule  submits  a  rule 
report,  which  intrudes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  on  October  24, 1996, 
by  operation  of  law,  the  rule  did  not 
take  effect  on  Odtbber  24, 1996  as  stated. 
After  EPA  discovered  its  error,  the  rule 
was  submitted  to  both  Houses  of 
Congress  and  th^  pAO  on  December  11, 
1997.  This  dociuinent  amends  the 
effective  date  of  the  rule  consistent  with 
the  provisions  of  the  CRA. 

Section  553  of jAe  Administrative 
Procedure  Apt  5.  (j.S.C.  553(b),  provides 
that,  when  an  ageticy  for  good  cause 
finds  that  notice  and  public  procediu* 
are  impracticableJ  unnecessary  or 
contrary  to  the  pjiblic  interest,  an 
agency  may  issudia  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  gooc^  ^ause  for  making 
today's  rule  finall  without  prior  proposal 
and  opportunity  fOr  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  thp  congressional 
review  requirem^ilts  of  the 
Congressional  R^ew  Act  as  a  matter  of 
law  and  has  no  diicretion  in  this  matter. 
Thus,  notice  and  jpublic  procedure  are 
unnecessary.  ThaAgency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover^  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
October  24, 1996,;  ^A  finds  that  good 
cause  exists  to  prbWde  for  an  immediate 
effective  date  purk^iant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,:  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  actipi  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  o^  tequire  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR58093,  October  28, 1993),  or  involve 


special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatoi;^exibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  October  24, 1996 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2),  this  rule  became  effective 
on  December  30, 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C. 
804(2). 

This  final  rule  only  amends  the 
effective  date  of  the  underlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

Dated:  December  30, 1997. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  98-265  Filed  1-2-98;  1:34  pm) 
BiLUNQ  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1552 
IFRL-«943-6] 

Technical  Amendments  to  Acquisition 
Regulation:  Limitation  of  Future 
Contracting:  Correction  of  Effective 
Date  Under  Congressional  Review  Act 
(CRA) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  of 
effective  date  under  CRA. 

summary:  On  February  5, 1997  (62  FR 
5347),  the  Environmental  Protection 
Agency  published  in  the  Federal 
Register  a  final  rule  concerning  the 
Acquisition  Regulation  Limitation  of 
Futiu^  Contracting,  which  established 
an  effective  date  of  March  7, 1997.  This 
docimient  corrects  the  effective  date  of 
the  rule  to  December  30, 1997  to  be 
consistent  with  sections  801  and  808  of 


the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
EFFECTIVE  DATE:  December  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Koontz  at  (202)  260-8608. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  801  of  the  CRA  precludes  a 
rule  from  taking  effect  until  the  agency 
promulgating  the  rule  submits  a  rule 
report,  which  includes  a  copy  of  the 
rule,  to  each  House  of  the  Congress  and 
to  the  Comptroller  General  of  the 
General  Accounting  Office  (GAO).  EPA 
recently  discovered  that  it  had 
inadvertently  failed  to  submit  the  above 
rule  as  required;  thus,  although  the  rule 
was  promulgated  February  5, 1997.  by 
operation  of  law,  the  rule  did  not  take 
effect  on  March  7, 1997  as  stated.  After 
EPA  discovered  its  error,  the  rule  was 
submitted  to  both  Houses  of  Congress 
and  the  GAO  on  December  11.  1997. 
This  document  amends  the  effective 
date  of  the  rule  consistent  with  the 
provisions  of  the  CRA. 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  provides 
that,  when  an  agency  for  good  cause 
finds  that  notice  and  public  procedure 
are  impracticable,  unnecessary  or 
contrary  to  the  public  interest,  an 
agency  may  issue  a  rule  without 
providing  notice  and  an  opportunity  for 
public  comment.  EPA  has  determined 
that  there  is  good  cause  for  making 
today's  rule  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  merely  is  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the 
Congressional  Review  Act  as  a  matter  of 
law  and  has  no  discretion  in  this  matter. 
Thus,  notice  and  public  procedure  are 
unnecessary.  The  Agency  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b).  Moreover,  since  today's  action 
does  not  create  any  new  regulatory 
requirements  and  affected  parties  have 
known  of  the  underlying  rule  since 
February  5. 1997.  EPA  finds  that  good 
cause  exists  to  provide  for  an  immediate 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3)  and  808(2). 

B.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  Because  this  action 
is  not  subject  to  notice-and-cominent 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  February  5, 1997 
Federal  Register  document. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Gmeral  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  became  effective 
on  December  30. 1997.  This  rule  is  not 
a  "major  rule"  as  defined  in  5  U.S.C 
804(2). 

This  final  rule  only  amends  the 
effiective  date  of  the  imderlying  rule;  it 
does  not  amend  any  substantive 
requirements  contained  in  the  rule. 
Accordingly,  to  the  extent  it  is  available, 
judicial  review  is  limited  to  the 
amended  effective  date. 

List  of  Subjects  in  48  CFR  Part  1552 

Environmental  protection. 
Government  procurement. 

Dated:  December  30. 1997. 
Caiol  M.  Browner, 

Administrator. 

Therefore.  48  CFR  chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  1552 
continues  to  read  as  follows: 

Anlfaority:  Sec.  205(c).  63  Stat  390.  as 
amended.  40  U.S.C  486(c).  . 


Section  1552.209-74    [An 

2.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
to  read  "(Dec  1997)". 

3.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
for  Alternate  I  to  read  "(Dec  1997)". 

4.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
for  Alternate  II  to  read  "(Dec  1997)". 

5.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
for  Alternate  III  to  read  "(Dec  1997)". 

6.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
for  Alternate  IV  to  read  "(Dec  1997)". 


7.  Section  1552.209-74  is  amended  by 
revising  the  date  in  the  clause  heading 
for  Alternate  VI  to  read  "(Dec  1997)". 
(FR  Doc.  98-261  Filed  1-5-98;  9:16  am] 

BIUJNQCOOE  t6«0  60  P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfo  Service 

50  CFR  Part  17 
RIN1018-AO06 

Ertdangered  and  Threatened  Wlkfiife 
and  Plants;  Endangered  Status  for 
Brother's  Island  Tuatara 

AQBICY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  Rule. 

SUMMARY:  The  Service  determines 
end^Bgered  status  for  the  Brother's 
Island  tuatara  [Sphenodon  guntheri),  a 
reptile  of  New  Zealand.  Al&ough 
already  legally  covered  by  an 
endangered  classification,  this  species 
previously  was  considered  part  of  the 
related  and  more  widespread  tuatara, 
Sphenodon  punctatus.  Both  species  are 
threatened  by  various  factors,  especially 
predation  from  introduced  rats.  This 
rule  continues  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  Brother's  Island 
tuatara. 

EFFECTIVE  DATE:  February  6, 1998. 
AOOftESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  in  Room 
750,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203.  Express, 
messenger-delivered,  and  regular  mail 
should  be  sent  to  the  Office  of  Scientific 
Authority  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority  at  the  above 
address  (phone  703-358-1708;  FAX 
703-358-2276). 

SUPPLEMENTARY  INFORMATION: 

Background 

Tuataras  are  a  unique  group  of  lizard 
like  reptiles  now  restricted  to  New 
Zealand  and  represented  by  the  single 
genus  Sphenodon.  Because  of  excessive 
human  hunting  and  predation  by 
introduced  animals,  especially  rats, 
tuatara  are  now  found  only  on  various 
smallisland  off  the  coast  of  the  two 
main  islands  of  New  Zealand.  For  many 
years,  the  prevailing  view  among 
zoologists  was  that  the  living  tuataras 
represented  only  the  single  species 
Sphenodon  punctatus,  and  that  was  the 


only  species  on  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife 
(June  2, 1970;  35  FR  8495). 

A  recent  paper  (Daugherty.  C.H.,  A. 
Cree,  J.M.  Hay,  and  M.B.  Thompson. 
1990.  "Neglected  taxonomy  and 
continuing  extinctions  of  tuatara." 
Nature:  347:177-179)  pointed  out  that, 
based  on  a  morphological  and  genetic 
analysis,  a  second  species.  S.  pintheri. 
siuvived  on  North  Brother  Island  in 
Cook  Strait.  S.  guntheri  actually  had 
been  first  described  in  1877.  but  over 
time  had  come  to  be  regarded  as  just  a 
component  of  S.  punctauts.  The 
population  of  tautara  on  North  Brother 
Island  was  known  at  the  time  that  S. 
punctatus  was  listed  as  endangered 
pursuant  to  the  Act  and  was  considered 
to  be  a  population  of  S.  punctatus.  The 
recognition  of  S.  guntheri  as  a  distinct 
species  may  provide  it  with  increased 
conservation  attention,  thereby  helping 
to  ensure  its  continued  survival  on  the 
one  small  island  from  which  it  is 
known.  This  listing  also  will  reduce  the 
likelihood  of  someone  assuming  that  the 
species  is  not  protected  and  perhaps 
unintentionally  illegally  tracing  in  the 
species. 

The  above  technical  paper  explaining 
the  status  of  S.  guntheri  was  only 
recently  brought  to  the  attention  of  the 
U.S.  Fish  and  wildlifs  Service  (Service) 
through  the  kindness  of  Ms.  Chen  L. 
Hosley  of  Brownstown,  Michigan. 
Subsequently,  the  Service  contacted 
several  authorities,  who  supported 
recognition  of  S.  guntheri  as  a  distinct 
species,  and  also  the  Government  of 
New  Zealand,  which  responded 
favorably.  Finally,  the  World 
Conservation  Union's  1996  lUCN  Red 
List  of  Threatened  Animals  designates 
S.  guntheri  as  a  full  species,  with  a 
classification  of  vulnerable.     -' 

The  above  information  persuaded  the 
Service  of  the  need  to  distinguish  S. 
guntheri  as  a  separate  species  on  the  List 
of  Endangered  and  Threatened  Wildlife 
and  to  classify  it  as  endangered,  together 
with  S.  punctatus.  A  proposed  rule  to 
such  effect  was  published  in  the  Federal 
Register  of  January  26, 1995  (60  FR 
5159-5162).  All  interested  parties  were 
requested  to  submit  information  that 
might  contribute  to  development  of  a 
final  decision.  A  cable  was  sent  to  the 
United  States  Embassy  in  New  2^ealand. 
requesting  new  data  and  comments  of 
the  Government  of  New  Zealand,  which 
again  responded  favorably.  No  other 
responses  were  received.  It  is 
emphasized  that  the  reptiles  included 
within  the  originally  listed  taxon  S. 
punctatus  (now  divided  into  S. 
punctatus  and  5.  guntheri)  were  already 
legally  covered  by  an  endangered 
species  classification  and  will  remain  so 
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imder  this  rule.  Tnis  rule  does  not 
impact  or  otherwijme  change  the  status  of 
either  species  and!  does  not  affect  the 
kinds  of  activities  that  are  permitted  or 
prohibited.  It  is  intended  to  eliminate 
confusion  by  bringing  the  Usting  status 
of  the  species  into  conformity  with 


'T 


current  taxonom 

Summary  of  Facf(^r8  Affecting  the 
Species 

After  a  thoroug 
consideration  of  I 


review  and 
.  1  scientific  and 
commercial  infoit^ation  available,  the 
Service  has  detertained  that  the 
Brother's  Island  t^tara  should  be 
classified  as  endsfaigered.  Section  4(a)(1) 
of  the  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq,)  and  regulations  (50 
CFR  part  424)  prditiulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
following  five  factors  described  in 
Section  4(a)(1).  Thbse  factors  and  their  • 
application  to  the  Brother's  Island 
tauatra  [SphenodQp  gunthen)  are  as 
follows  (information  fi-om  Daugherty  et 
al.  199.  as  indicated  above): 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Sphenodon  gu/i  tjfieri  is  known  only 
fit)m  North  Brotho^  Island  in  Cook 
Strait,  New  Zealand.  The  island  has  an 
area  of  only  about  }.0  acres  (4  hectares), 
and  the  tuatara  population  is  restricted 
to  only  about  4.2  atres  (1.7  hectares)  of 
scrub  habitat  on  top  of  the  island.  The 
population  consistf  of  fewer  than  300 
adults.  Introduced  ^ts,  rabbits,  goats, 
and  other  animals  have  damaged  habitat 
of  other  tuatara  pojpnlations  and  could 
potentially  do  the  jsame  on  North 
Brother  Island. 


[)r  Commercial, 
tific,  or  Educational 


B.  Overutilization 
Recreational.  Scie: 
Purposes 

Not  currently  la  6vm  to  be  a  problem. 
However,  automat  i6n  of  the  island 
lighthouse  in  199C  led  to  departiue  of 
the  resident  keepeit  who  had  deterred 
illegal  landings  and  poaching  for  123 
years.  The  very  sniall  tuatara  population 
could  thus  be  vulnl^ble  to  hiunan 
hunting  and  harasi^ent. 

C.  Disease  or  Predation 

Predation  by  intr^uced  rats,  dogs, 
cats,  and  pigs  have  been  severe 
problems  for  other  tluatara  populations. 
Deliberate  or  acddaatal  introduction  of 
even  a  few  such  an  i  mals  on  North 
Brother  Island  cou  4  be  disastrous  for 
the  tiny  tuatara  population  there. 
Departure  of  the  li]  ^thouse  keepers  and 


failiu«  to  recognize  S.  gunthen  as  a 
unique  species  warranting  special 
conservation  attention  could  open  the 
way  for  such  a  disaster. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Although  all  tuataras  have  long 
received  complete  legal  protection, 
there  has  been  no  recognition  of 
separate,  highly  restricted  species  or 
subspecies,  such  as  S.  gunthen,  that 
might  require  special  protection  and 
management  to  survive.  The  departiuv 
of  the  lighthouse  keepers  from  North 
Brother  Island  in  1990  has  made  S. 
guntheri  especially  vulnerable  in  this 
regard. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Small  and  restricted  animal 
populations,  especially  if  adversely 
affected  through  human  activity,  are 
highly  susceptible  to  natural  disasters 
and  to  reduction  of  genetic  viability. 

The  decision  to  determine  endangered 
status  for  the  Brother's  Island  tuatara 
was  based  on  an  assessment  of  the  best 
available  scientific  information,  and  of 
past,  present,  and  probable  future 
threats  to  this  species.  It  occurs  in  very 
small  numbers  in  a  highly  restricted 
range  and  is  vulnerable  to  a  variety  of 
problems.  If  this  reptile  is  not  given 
appropriate  recognition  and  protection, 
extinction  will  become  more  likely. 
Critical  habitat  is  not  being  determined, 
as  such  designation  is  not  applicable  to 
foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  conservation 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
■  activities  they  authorize,  fimd,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 


responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  activities  are  currently 
known  with  respect  to  the  species 
covered  by  this  rule. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21,  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife.  It 
also  is  illegal  to  possess,  sell,  deliver, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  Act. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  such  permits  are  codified  at 
50  CFR  17.22.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  propagation  or  survival,  or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  In  addition, 
regulations  on  general  permit 
procedures  and  on  the  importation, 
exportation,  and  transportation  of 
wildlife  are  codified  at  50  CFR  parts  13 
and  14. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons*for  this  determination 
was  published  in  the  Federal  Register  of 
October  25. 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
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contain  no  information  collection 
requirements. 

Author:  The  primary  author  of  this  rule  is 
Ronald  M.  Nowak,  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife  Service, 
Washington,  D.C.  20240  (phone  703-35&- 
1708). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 


Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  Section  17.11(h)  is  amended  by 
revising  the  entry  for  "Tuatara"  under 
REPTILES  and  adding  an  entry  for 
"Tuatara,  Brother's  Island"  to  read  as 
follows: 

§  17.1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Spectal 

rules 


REPTILES 


Tuatara  Sphenodon  New  Zealand 

punctatus. 

Tuatara,  Brother's  Is-    Sphenodon  guntheri  New  Zealand  (N. 

land.  Brother  Is.). 


Entire E 

Entire ...» E 


3. 
3. 


NA 
NA 


NA 
NA 


ACTION:  Pp 


Dated:  October  30. 1997. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  98-246  Filed  1-6-98;  8:45  am) 

BttlMQ  OOOE  4310-65-M 
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This  section  of  th#  iFEDERAL  REGISTER 
contains  notices  t^lthe  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
.lule  making  prior  (o  the  adoption  of  the  final 
rules. 

ii  — 

CX>MMODITY  FMTURES  TRAOiNQ 
COMMISSION 

17  OFR  Part  1 

Account  kJentilication  for  Eligible 
Bunched  Orderji 

AGENCY:  Commodity  Fut\ires  Trading 
Commission. 

action:  Proposed  rules. 


SUMMARY:  The  qommodity  Futures 
Trading  Commi^iion  ("Commission")  is 
reproposing  to  amend  Commission 
Regulation  1.35(a-l)  to  allow  eligible 
customer  orders^o  be  placed  on  a 
contract  market  |virithout  specific 
customer  accoui)it  identification  either  at 
the  time  of  order  placement  or  at  the 
time  of  report  of  execution. ' 
Specifically,  the  amendment  would 
exempt  from  the  customer  account 
identification  reqjuirements  of 
Regulation  1.35(Bhl)  (D.  (2)(i),  and  (4) 
bunched  futures|ind/or  futures  option 
orders  placed  by  ^  eligible  account 
manager  on  behdif  of  consenting  eUgible 
customer  accounts  as  part  of  its 
management  of  a  portfolio  also 
containing  instruments  which  are  either 
exempt  from  regplation  pursuant  to  the 
Commission's  regjulations  or  excluded 
from  regulation  under  the  Commodity 
Exchange  Act  ("iict").  The  proposed 
rule  would  permit  orders  entered  on 
behalf  of  these  accounts  to  be  allocated 
no  later  than  the  and  of  the  day  on 
which  the  order  is  executed. 
DATES:  Commentisimust  be  received  on 
or  before  March  H  1998. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Gommission,  Three 
Lafayette  Centre.  1155  21st  Street,  N.W., 
Washington.  D.C,  J!0581.  In  addition, 
comments  may  b^jsent  by  facsimile 
transmission  to  facsimile  number  (202)  ' 
418-5521,  or  by  rifectronic  mail  to 

—         1 

'  The  Commission  published  a  proposed 
amendment  to  RegulalSbn  1.35(a-l)  on  May  3, 1993. 
58  FR  26270  (May  3,  U  )3). 


secretary@cftc.gov.  Reference  should  be 
made  to  "Eligible  orders." 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen.  Special  Counsel. 
ENvision  of  Trading  and  Markets, 
Commodity  Futures  Trading 
,    Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  N.W..  Washington, 
D.C.  20581.  Telephone:  (202)  418-5490. 

SUPPI^MENTARY  INFORMATION: 
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I.  Background 

A.  Current  Regulatory  Requirements 

B.  Proposed  Amendment  to  CME  Rule  536 
C  Proposed  Amendment  to  Regulation 

1.35(a-l) 

1.  Predetermined  Allocation  Formulas 

2.  End-of-Day  Allocation  to  Eligible 
Customers 

II.  Reproposed  Amendment  to  Commission 

Regulation  1.35(a-l) 

A.  Eligible  Orders 

1.  Proposed  Regulation  1.35(a-l)(6)(i} 

2.  Comments  Received 

3.  Reproposed  Regulation  1.35(a-l)(5)(i) 

B.  Eligible  Account  Managers 

1.  Proposed  Regulation  1.35(a-l)(6)(ii) 

2.  Comments  Received 

3.  Reproposed  Regulation  1.35(a-l)(5)(ii) 

C.  Eligible  Customers 

1.  Proposed  Regulation  1.35(a-l)(6)(iii) 
(a).  1.35(a-l)(6)(iii)(A)— Types  of 

Customers 
(b).  1.35(a-l)(6}(iii)(B>— Proprietary 
Interest 

2.  Conoments  Received 

(a).  1.35(a-l)(6)(iii)(A)— Types  of 
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(b).  1.35(a-l)(6)(iii)(B)— Proprietary 

Interest 

3.  Reproposed  Regulation  1.35(a-l)(5)(iii) 
(a).  1.35(a-l)(5)(ui)(A)— Types  of 

Customers 
(b).  1.35(a-l)(5)(iii)(B)— Proprietary 
Interest 

D.  Account  Certification 

1.  Proposed  Regulation  1.35(a-l)(6)(iv) 

2.  Comments  Received 

3.  Reproposed  Regulation  1.35(a-l)(5)(iv) 

E.  Allocation 

1.  Proposed  Regulation  1.35(8-l)(6)(v) 

2.  Comments  Received 

3.  Reproposed  Regulation  1.35(a-l)(5)(v) 

F.  Recordkeeping 

1.  Proposed  Regulation  1.35(a-l)(6)(vi) 

2.  Comments  Received 

3.  Reproposed  Regulation  1.35(a-l)(5)(vi) 

G.  Contract  Market  Rule  Enforcement 
Programs 

1.  Proposed  Regulation  1.35(a-l)(6)(vii) 

2.  Comments  Received 

3.  Reproposed  Regulation  l.35(a-l}(5)(vii) 

III.  Conclusion 

IV.  Other  Matters 

A.  Regulatory  Flexibility  Act 

B.  Paperwork  Reduction  Act 


I.  Background 

A.  Current  Regulatory  Requirements 

Commission  regulations  specify  that 
customer  orders  must  be  recorded 
promptly  and  include  customer  account 
identification  at  the  time  of  entry  and 
the  time  of  report  of  execution.  These 
recordkeeping  requirements,  in  efiiect 
since  March  24, 1972,  permit  a  specific 
custraner's  order  to  be  traced  at  each 
stage  of  the  order  processing  system  and 
help  to  prevent  the  improper  allocation 
of  trades  and  other  abuses.  Specifically, 
Commission  Regulation  1.35(a-lj(l) 
requires  that  each  futures  commission 
merchant  ("FCM")  and  each  introducing 
broker  ("IB")  receiving  a  customer's 
order  immediately  prepare  a  written 
record  of  that  order,  which  includes  an 
account  identifier  for  that  customer. 
Regulation  1.35(a-l)(2)(i)  requires  that 
each  member  of  a  contract  market  who 
_  receives  a  customer's  order  on  the  floor 
•  of  a  contract  market  that  is  not  in 
writing  immediately  prepare  a  written 
record  of  that  order,  including  the 
appropriate  customer  account 
identification.  Regulation  1.35(a-l)(4) 
requires,  among  other  things,  that  each 
member  of  a  contract  market  reporting 
the  time  of  execution  of  a  customer's 
order  fix>m  the  floor  of  a  contract  market 
include  the  accoimt  identification  on  a 
written  record  of  that  order. 

B.  Proposed  Amendment  to  CME  Rule 
536 

By  letters  dated  February  24, 1992, 
CME  submitted  both  a  proposed 
amendment  to  CME  Rule  536  pursuant 
to  Section  5a(12)  of  the  Act,^  7  U.S.C. 
1  et  seq.,  and  a  petition  for  rulemaking 
to  amend  Commission  Regulation 
1.35(a-l)  pursuant  to  Commission 
Regulation  13.2.'  As  discussed  below, 
the  Commission  published  requests  for 
comments  on  both  submissions. 

The  proposed  CME  rule  amendment 
would  have  exempted  from  the 
customer  account  designation 
requirement  certain  orders  entered  by 
investment  advisers  registered  with  the 
Securities  and  Exchange  Commission 
("SEC")  pursuant  to  the  Investment 


'Now  redesignated  as  Section  5a(a)(l2)(A). 

'The  Exchange  submitted  additional  information 
regarding  the  proposed  rule  amendment  in  letter* 
dated  May  7. 1992,  and  August  12. 1992.  By  letter 
dated  August  20. 1992.  the  Division  of  Trading  and 
Markets  posed  a  series  of  questions  to  the  Exchange. 
The  CME  responded  in  a  letter  dated  September  25. 
1992. 
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Advisers  Act  of  1940. 15  U.S.C.  80b  et 
seq.  [1988],  and  banks,  insurance 
companies,  trust  companies,  and 
savings  and  loan  institutions  subject  to 
federal  or  state  regulation  ("account 
managers").*  These  orders  could  have 
been  placed  only  for  certain  specified 
institutional  accoimts  whose  owners 
had  been  notified  in  writing  that  their 
orders  were  being  placed  without 
customer  account  designations.  The 
orders  would  have  been  required  to  be 
allocated  among  participating  accounts 
prior  to  the  end  of  the  day.  Finally,  the 
individual  or  firm  directing  the 
allocation  of  the  orders  could  not  have 
a  proprietary  interest  in  any  account 
that  received  any  part  of  the  order,  and 
no  related-party  account  could  receive 
any  part  of  the  order. 

On  June  8, 1992,  the  Commission 
published  the  proposed  amendment  to 
CME  Rule  536  for  public  comment.  ^ 
The  Commission  received  31  comments 
in  response  to  the  CME's  proposal. 
Twenty-six  of  the  comments  evidenced 
support  for  the  proposed  rule 
amendment,  four  were  opposed  to  the 
amendment,*  and  one  recommended 
caution.^  Those  comments  were 
addressed  in  the  Commission's 
subsequent  proposed  amendment  to 
Regulation  1.35  and  are  not  addressed 
herein. 

C.  Proposed  Amendment  to  Regulation 
1.35(a-l) 

On  May  3, 1993,  the  Commission 
published  proposed  amendments  to 
Regulation  1.35(a-l)  for  public 
comment.^  In  addition  to  amending 
RegulaUons  1.35(a-l)(l).  (2).  and  (4).  the 
Commission  proposed  to  add 
paragraphs  1.35(a-l)(5)  and  (6). 
Paragraph  (5)  addressed  the  placement 
'and  allocation  of  bunched  orders 
generally  and  the  use  of  predetermined 
allocation  formulas.  Paragraph  (6)  was 
the  Commission's  followup  to  CME's 


'The  tenn  account  manager  hereinafter  is  used 
to  include  investment  advisers  and  other  persons 
identified  in  the  proposed  regulation,  and  their 
principals,  if  any,  who  would  place  orders  and 
direct  the  allocation  thereof  in  accordance  with  the 
procedures  set  forth  in  the  reproposed  amendment. 

»57FR  24251. 

*Coinmenters  opposed  to  approval  of  the 
proposed  rule  amendment  included  a  Commission 
Administrative  Law  )udge;  his  law  clerk:  the 
Director,  Offlce  of  Financial  Enforcement, 
Department  of  the  Treasury;  and  the  Chief,  White- 
Collar  Crimes  Section,  Criminal  Investigative 
Division.  Federal  Bureau  of  Investigation.  These 
commenters  expressed  concern  that,  by  weakening 
the  audit  trail,  the  proposal  could  facilitate 
misallocation.  money  laundering  and  tax  evasioiL 

'  The  United  States  Attorney  for  the  Northern 
District  of  Illinois  urged  that  the  Commission 
"exercise  great  care  before  taking  any  action  that 
could  provide  any  opportunity  for  fraud,  self- 
dealing,  or  other  criminal  activity." 

•58  FR  26274  (May  3,  1993). 


proposal  to  permit  the  allocation  of 
certain  bunched  orders  at  the  end  of  the 
day. 

1.  Predetermined  Allocation  Formulas 

Proposed  Regulation  1.35(a-l)(5) 
would  have  permitted  the  placement  of 
a  bunched  order  for  multiple  customer 
accounts  without  individual  customer 
account  identification  at  the  time  of 
entry  and  the  time  of  report  of 
execution,  subject  to  certain 
requirements.'  Proposed  Regulation 
1.35(a-l)(5)  is  being  withdrawn  because 
it  has  been  superseded.  On  May  9, 1997, 
the  Commission  published  a  Notice  of 
Interpretation  and  Approval  Order 
approving  the  National  Futures 
Association  ("NFA")  Interpretative 
Notice  to  NFA  Compliance  Rule  2-10 
Relating  to  the  Allocation  of  Block 
Orders  for  Multiple  Accounts  and 
providing  additional  Commission 
guidance  regarding  bunched  orders  and 
allocation  procedures. '°  The  guidance 
provided  therein  has  been  published  as 
Appendix  C  to  Part  One  of  the 
Commission's  regulations. 

2.  End-of-Day  Allocation  to  Eligible 
Customers 

Under  proposed  Regulation  1.35(a- 
1)(6),  contract  markets  could  have 
submitted  rules  for  Commission 
approval  that  would  have  exempted 
certain  orders  from  the  requirement  that 
a  specific  customer  account  be 
identified  at  the  time  of  entry  and  the 
time  of  report  of  execution  if  specified 
requirements  were  met.  These  orders 
could  have  been  allocated  at  the  end  of 
the  day.  The  specific  requirements  of 
the  proposal  addressed:  (a)  Eligible 
orders,  (b)  eligible  account  managers,  (c) 
eligible  customers,  (d)  account 
certification,  (e)  allocation 
requirements,  (f)  account  manager 
recordkeeping,  and  (g)  contract  market 
rule  enforcement  programs.  The 
Commission  stated  that  the  proposed 
regulation  would  encourage  and 
facilitate  institutional  participation  in 
the  futiu«s  markets  subject  to  customer 
protection  requirements  that  were 
consistent  with  the  sophistication  of  the 
institutional  customers. 


'Those  requirements  included  providing  an 
allocation  formula  for  allocating  the  Blls  fairly 
among  the  participating  accounts.  Directing 
profitable  fills  to  bvored  accounts  and  unprofitable 
fills  to  unfavored  accounts  (preferential  allocation) 
is  a  violation  of  Section  4b  of  the  Act.  In  the  Matter 
of  GNP  Commodities,  Inc.,  et  al.,  11990-1992 
Transfer  Binder]  ComnL  Fut.  L.  Rep.  (CCH)  1  25,360 
at  39,214  (CFTC  August  11, 1992):  In  the  Matter  of 
Lincolnwood  Commodities,  Inc.,  of  California,  et 
al.,  (1982-1984  Transfer  Binder]  Comm.  Fut.  L.  Rep. 
(CCH)  1  21.986  at  28.246  (CFTC  January  31, 1984). 

'062  FR  25470  (May  9.  1997). 


The  Commission  received  34 
comments  in  response  to  the  proposed 
amendments  to  Regulation  1.35(a-l).>> 
Commenters  included  eleven  FCMs;  '^ 
one  investment  adviser  registered  with 
the  SEC;  '^  seven  firms  registered  with 
both  the  Commission  and  the  SEC;  ■* 
four  commodity  trading  advisors 
("CTA");  '5  three  industry 
associations:  ■*  the  CME,  the  Chicago 
Board  of  Trade  ("CBT").  and  the  NFA.'"' 

Most  commenters  found  the  proposed 
rule  burdensome  and  too  restrictive  to 
be  of  value.  In  particular,  these 
commenters  objected  to  the  proposed 
requirement  for  an  intermarket  trading 
strategy  involving  securities  and  to  the 
recordkeeping  and  certification 
requirements.  Two  comments  from  the 
same  commenter  opposed  the 
proposal, '8  and  one  raised  concerns 
about  money  laundering.  ■'  The 
Commission  has  carefully  reviewed  the 
comments  received  and,  as  a  result,  has 
modified  and  clarified  the  proposed 
amendments  to  Regulation  1.35(a-l). 
Comments  addressing  specific  areas  and 
an  explanation  of  the  Commission's 
revisions  are  discussed  below. 


■■Only  those  comments  addressing  propoMd 
paragraph  1.35(a-l)(6)  are  addressed  herein. 

■'BA  Futures,  Inc.  ("BA"):  Cargill  Investor 
Services  ("Cargill"):  Credit  Agricole  Futures,  Inc. 
("Credit  Agricole"),  which  is  also  registered  as  a 
CTA;  Dean  Witter  Ifeynolds,  Inc.,  Futures  Division 
("Dean  Witter");  First  Boston  Corporation  ("First 
Boston"];  Lind-Waldock  ft  Company  ("Lind- 
Waldock"):  PaineWebber  Incorporated 
("PalneWebber"):  Refco,  Inc.  ("Refco"):  Rodman  k 
Renshaw,  Inc.  ("Rodman"):  Sanwa-BGK  Futures, 
Inc.  ("Sanwa-BGK"):  and  Saul  Stone  and  Company 
("Saul  Stone"). 

"Pacific  Investment  Management  Company 
("Pacific"). 

■'Bear,  Steams  ft  Co.,  Inc.  ("Bear  Steams"): 
Flaherty  ft  Cnimrine  Inc.  ("Flaherty");  Goldman. 
Sachs  ft  Co.  ("Goldman  Sachs"):  Indosuez  Carr 
Futures,  Inc.  ("C;arr"):  Merrill  Lynch:  Morgan 
Stanley  ft  Co.  ("Morgan  Stanley");  and  TSA  Capital 
Management  ("TSA"). 

■'Campbell  Company  ("Campbell");  John  W. 
Henry  ft  Co..  Inc.  ("John  Henry");  Leland  O'Brien 
Rubinstein  Associates  Inc.  ("Leland");  and  Sunrise 
Commodities,  Inc.  ("Sunrise"). 

'•Futures  Industry  Asaociation  ("FIA").  Managed 
Futures  Association  ("Kiff  A"),  and  Investment 
Company  Institute  ("IQ"). 

■'The  Commission  also  received  comments  from 
the  New  York  City  Bar  Association  ("N.Y.  Bar")  and 
a  law  firm,  Abramson  and  Fox. 

■'The  commenter,  who  submitted  two  comments, 
was  a  Commission  Administrative  Law  Judge.  He 
opposed  the  proposal  because  of  the  potential  for 
fraud,  money  laundering  and  tax  evasion.  He 
further  commented  that  the  industry  has  failed  to 
articulate  a  compelling  need  and  that  the  real 
reason  to  do  so,  the  desire  to  increase  account 
managers'  flexibility  and  conform  commodity 
regulation  to  security  regulation,  does  not  justify 
adoption  of  a  system  so  open  to  abuse. 

"The  Chief,  Money  Laundering  Section,    . 
Criminal  Division,  Department  of  Justice,  asked  that 
the  Commission  consider  the  proposal's  impact  on 
future  money  laundering  and  other  law 
enforcement  investigations. 
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n.  Repn^HMe^  Amendment  to 
Commission  I|ifguIation  1.35(a-l) 

The  Commiuion  is  reproposing  to 
amend  Regulation  1.35(a-l).  Under 
reproposed  Regulation  1.35(a-l)(5) 
(formerly  1.35(a-l)(6)),  a  specific 
customer's  account  identifier  need  not 
be  recorded  at  Ithe  time  an  eligible 
bunched  order  ("eligible  order")  is 
placed  or  upon  report  of  execution,  and 
the  order  may  he  allocated  by  the  end 
of  the  day  on  which  it  is  executed, 
provided  that  Certain  requirements  are 
met.  hi  addition,  the  order  must  be 
handled  in  accjcirdance  with  contract 
market  rules  ti^t  have  been  submitted 
to  the  Commission  and  approved  or 
permitted  into  effect  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  Regulation 
1.41.  The  Comioission  intends  that  this 
reproposal  include  certain  core 
regulatory  prot  scions  while  providing 
meaningful  regiilatory  relief  in  a  manner 
which  is  responsive  to  the  comments 

Ereviously  received.  In  the  discussion 
Blow,  the  Comniission  sets  forth  eadh 
of  the  componel^ts  of  its  1993  proposal, 
a  summary  of  t^6  comments  then 
received,  and  tl|i6  manner  in  which  the 
reproposal  add^ses  the  same  issue. 

A.  Eligible  Ord^k 

1.  Proposed  Reflation  1.35(6)(a-l)(i) 

Proposed  Regkilation  1.35(6)(a-l)(i) 
would  have  reqj^red  that  orders  entered 
and  allocated  puk^uant  to  the  proposed 
regulation  must!  be  intermarket  orders. 
The  term  intennkrket  order  was  defined 
as  a  futures  or  futures  option  order 
entered  on  behalf  of  an  eligible 
customer  as  part  ,of  a  bona  fide 
intermarket  traqihg  strategy  also 
involving  securities.  The  term 
"securities'*  was  defined  to  mean  equity 
or  debt  securities  within  the  meaning  of 
Section  2(1)  of  the  Securities  Act  of 
1933. 

This  requirem  t  at  was  based  on  the 
stated  rationale  ir  allowing  post-trade 
allocation,  which  was  to  permit  account 
managers  to  provide  equivalent 
treatment  to  customers'  accounts  traded 
pursuant  to  strategies  involving  activity 
in  both  futures  markets  and  securities 
markets.  For  example,  if  a  securities 
trade  is  allocable  iat  the  end  of  the  day 
and  the  account  manager  follows  a 
strategy  of  buying  seciu^ties  and  selling 
futures,  with  the,  futures  order  to  be 
executed  throughout  the  day,  the 
account  manageij  ^ay  need  to  await  the 
results  of  all  tran^ctions  before 
allocating  to  the  Kcounts  so  as  to 
provide  equivalent  treatment.  Similarly, 
for  strategies  such  as  duration 
management,  where  futures  transactions 
are  executed  on  the  basis  of  a  change  in 
interest  rates  that  pffects  the  price  of  the 


bonds  in  an  underlying  portfolio,  the 
procedure  could  be  used  to  maintain 
positions  of  a  specified  duration  under 
dromistances  when  this  result  could 
not  be  achieved  through  the  use  of  a 
predetermined  allocation  formula. 

2.  Comments  Received 

With  regard  to  the  proposal's 
description  of  eligible  oilers,  most 
commenters  focussed  on  two  issues:  the 
definition  of  "intermarket"  and  the 
definition  of  "securities."  Numerous 
commenters  suggested  that  the  proposal 
should  not  be  limited  to  intermarket 
strategies  based  on  a  securities 
requirement  jand  suggested  expanding 
the  definition  of  "intermarket"  to 
include  trading  strategies  that  did  not 
involve  seciirities  directly,  ^o  In  addition 
to  concerns  about  the  definition  of 
intermarket,  several  conunenters  voiced 
the  opinion  that  the  definition  of 
"securities"  was  too  restrictive.^' 
Several  commenters  indicated  that  the 
proposal  appeared  to  require  a 
transaction  test,  i.e.,  that  the  securities 
and  futures  executions  would  be 
required  to  occur  simultaneously.^z 

3.  Reproposed  Regulation  1.35(a-l)(5)(i) 
After  consideration  of  the  comments, 
the  Commission  believes  that  it  would 
be  appropriate  to  delete  the  term 
"intermairicet"  as  the  descriptive  term 
used  to  identify  eligible  orders.  TTie 
Commission  also  agrees  with  the 
commenters  in  recognizing  that 
appropriate  multi-market  investment 
management  strategies  can  involve 
futures  and/or  futures  options  and 
financial  instruments  other  than 
securities.  Thus,  the  Commission  is 
proposing  to  eliminate  the  requirement 
that  the  trading  strategy  also  involve 
securities.  The  Commission  also  wants 


»»Bear  Steams.  Dean  Witter,  Goldman  Sachs. 
Carr.  Morgan  SUnley,  Lind-Waldock,  TSA,  NFA 
la,  N.Y.  Bar.  CME  and  CBT. 

CME  suted  that  many  other  instruments,  such  as 
forex  and  commodity  and  interest  rate  swaps,  are 
used  as  part  of  investment  strategies  and  should  not 
be  excluded  from  the  proposed  amendments.  CBT 
commented  that  the  exemption  should  cover 
strategies  that  include  foreign  products  and  off- 
exchange  products  such  as  swaps.  The  IQ  stated 
that  the  "intermarket"  requirement  should  be 
deleted  and  that  all  orders  entered  on  behalf  of 
investment  companies  that  are  registered  with  the 
SEC  under  the  Investment  Company  Act  of  1940 
should  be  presumed  to  be  eligible  orders. 

"  Bear  Steams,  Dean  Witter,  Lind-Waldock. 
Merrill  Lynch,  and  Pacific. 

"  The  CME  noted  that  a  requirement  that  the 
futures  and  securities  executions  must  occur 
simultaneously  would  inhibit  the  use  of  duration 
adjustments,  overlay,  and  other  strategies.  Goldman 
Sachs  conunented  that  the  Commission  should 
make  clear  that  the  proposed  rule  did  not  require 
that  the  futures  transaction  be  related  to  specific 
securities  transactions,  provided  that  it  is  related  to 
the  management  of  a  securities  portfolio.  Morgan 
Stanley  voiced  similar  concerns. 


to  make  clear  that  eligible  orders  would 
he  subject  to  a  portfolio  test  and  not  a 
transaction  test. 

As  previously  noted,  the  overriding 
rationale  for  allowing  post-trade 
allocation  is  to  permit  equivalent 
treatment  of  customers'  accounts  traded 
pursuant  to  strategies  involving  trading 
activity  or  changes  in  valuation  in  more 
than  one  market.  The  Commission 
behoves  that  the  account  manager,  in 
his  or  her  role  as  a  fiduciary,  should  be 
permitted  to  determine  that  the  portfolio 
management  strategy  requires  the 
placement  of  this  type  of  order. 
Generally,  this  situation  exists  when 
accounts  are  being  traded  in  more  than 
one  market  and  the  account  manager 
must  review  the  results  of  trading 
activity  in  all  markets  prior  to  directing 
order  allocation  in  order  to  assure 
fairness.  Of  course,  it  would  not  be 

Ermissible  for  a  purported  portfolio  to 
established  solely  to  obtain  the  relief 
being  proposed.  Rather,  the  other 
financial  instruments  included  in  the 
portfoUo  must  have  a  legitimate 
financial  relationship  to  the  futures  or 
futures  option  orders  for  post-trade 
allocation  to  be  appropriate. 

Where  trades  are  executed  only  on 
domestic  futures  exchanges,  the  account 
manager  should  be  able  to  achieve 
equivalent  treatment  of  customers' 
accounts  while  complying  with  either 
the  existing  customer  account  identifier 
requirements  of  Regulation  1.35(a-l)(l) 
and  (2)(i)  or  the  predetermined 
allocation  formula  exceptions  thereto  as 
described  in  Appendix  C  to  Part  One  of 
the  Commission's  regulations.  In 
particular,  for  futures-only  orders 
executed  on  one  domestic  futures 
exchange,  average  pricing  would  be 
available  to  provide  fair  treatment 
among  customers.  Accordingly,  the 
Commission  is  proposing  that  to  be 
eligible,  orders  must  be  placed  as  part 
of  the  management  of  a  portfolio  also 
containing  instruments  which  are  either 
exempt  bom  regulation  pursuant  to  the 
Commission's  regulations  or  excluded 
firom  Commission  regulation  under  the 
Act. 

The  Commission  has  been  advised 
that  there  may  he  instances  where  a 
CTA  placing  exchange  traded  futures- 
only  orders  on  more  than  one  futures 
exchange  may  need  post-trade 
allocation  in  order  to  achieve  equivalent 
treatment  of  customers'  accounts.  The 
Commission  requests  comments  with 
regard  to  whether  that  relief  is 
necessary.  Any  comments  should 
provide  specific  examples  illustrating 
why  the  use  of  predetermined  allocation 
formulas  or  average  pricing  is 
insufficient  to  provide  fair  treatment. 
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B.  Eligible  Account  Managers 

1.  Proposed  Regulation  1.35(a-l)(6)(ii) 

Proposed  Regulation  1.35(a-l)(6)(ii) 
would  have  required  that  the  person 
placing  and/or  directing  the  allocation 
of  an  eligible  order  and  its  principal,  if 
any,  ("account  manager")  must  be  one 
of  the  following  which  had  been  granted 
investment  discretion  with  regard  to  the 
eligible  customer  accoimts: 

U)  an  investment  adviser  registered 
with  the  SEC  pursuant  to  the  Investment 
Advisers  Act  of  1940,  or 

(ii)  a  bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation. 

As  proposed,  the  class  of  persons 
eligible  to  place  intermarket  orders  and 
direct  the  end-of-day  allocation  thereof 
would  have  been  identical  to  that 
suggested  by  CME.  The  Commission 
beUeved  that,  when  managing  multiple 
accounts,  these  entities  might  be  better 
able  to  achieve  similar  results  for 
institutional  accounts  being  traded 
pursuant  to  a  program  which  involved 
multi-market  trading  strategies.  Under 
the  proposed  regulation,  account 
managers  for  these  types  of  accounts 
would  have  been  able  to  allocate  futures 
and  futures  option  trades  in  the  same 
maimer  as  they  allocated  trades  on 
securities  exchanges  and  over-the- 
counter  markets.23  Additionally,  these 
entities'  fiduciary  activities  were  subject 
to  oversight  by  various  state  or  federal 
regulatory  agencies. 

2.  Comments  Received 

Niunerous  commenters  suggested  that 
the  list  of  eUgible  account  managers  be 
expanded  to  include  other  entities.  The 
suggested  additional  entities  include 
CTAs,2*  foreign  investment  advisers 
subject  to  regulation  in  their  home 
jurisdiction,"  non-U.S.  investment 


"See.  e.g..  Interpretation  8S-3  of  New  York  Stock 
Exchange  Rule  410(a)(3):  "Member  organizations 
may  accept  block  orders  and  permit  investment 
advisors  to  make  allocations  on  such  orders  to 
customers  and  remain  in  compliance  with  Rule 
410(a)(3)  provided  that  the  organizations  receive 
speciflc  account  designations  or  customer  names  by 
the  end  of  the  business  day."  See  also  Securities 
and  Future*  Authority  Rule  Book.  Rule  5-41  allows 
a  firm  to  aggregate  customers'  orders  when  it  is 
unlikely  to  disadvantage  the  customer  and  the  firm 
has  disclosed  that  orders  may  be  aggregated.  Rule 
5-34(13).  averaging  of  prices,  allows  a  firm  to 
execute  a  series  of  transactions  within  a  24-hour 
period  to  meet  orders  it  has  aggregated.  When  a  firm 
has  aggregated  orders.  Rule  5—42  specifies  that  the 
firm  must  not  give  unfair  preference  and  if  all  the 
orders  cannot  be  satisfied,  the  firm  generally  must 
give  priority  to  satisfying  customer  orders. 

"Campbell,  First  Boston,  )ohn  Henry,  Merrill 
Lynch,  Morgan  Stanley,  PaineWebber,  FIA.  and 
NFA.  The  N.Y.  Bar  recommended  that  CTAs  be 
considered  after  the  rule  had  been  evaluated. 

''First  Boston,  Goldman  Sachs,  Merrill  Lynch, 
and  Morgan  Stanley. 


advisers  registered  with  the  Commission 
or  otherwise  exempt  from  registration 
pursuant  to  Regulation  30. 10,^^  and 
investment  advisers  exempt  from  SEC 
registration  under  Section  203(b)(3)  of 
the  Investment  Advisers  Act  of  1940.2'' 
Finally,  CBT  proposed  that  the  proposal 
should  be  modified  to  afford  sufficient 
flexibility  to  allow  exchanges  to  include 
any  account  manager  that  is  regulated 
and  subject  to  fiduciary  liability. 

3.  Reproposed  Regulation  1.35(a- 
l)(5)(ii) 

After  consideration  of  the  comments, 
the  Commission  believes  that  it  is 
appropriate  to  expand  the  list  of  eligible 
accoimt  managers  to  include  CTAs 
registered  with  the  Commission 
pursuant  to  the  Act.^*  Because  CTAs 
also  attempt  to  achieve  equivalent 
treatment  of  customers'  accounts  traded 
pursueint  to  strategies  involving  trading 
activity  in  more  than  one  market,  the 
Commission  believes  that  the  relief 
afforded  by  this  provision  should  be 
extended  to  these  account  managers.  In 
addition,  CTAs  are  subject  to 
Commission  and  ^fFA  regulatory 
requirements  and  oversi^t,  including 
periodic  audits  by  the  NFA. 

The  Commission  is  not  including  as 
eligible  account  managers  non-U.S, 
investment  advisers  registered  with  the 
Commission  or  otherwise  exempt  from 
registration  pursuant  to  Regulation 
30.10  and  foreign  investment  advisers 
subject  to  regulation  in  their  home 
jurisdiction.  The  Commission  is 
concerned  about  potential  difficulty  in 
auditing  these  entities  and  in  obtaining 
dociunentation  required  to  be  made 
available  pursuant  to  the  recordkeeping 
requirements  discussed  below.  The 
Commission  specifically  requests 
comments  concerning  this 
determination.  The  Commission  also 
requests  comments  with  regard  to  its 
determination  not  to  include,  at  present, 
investment  advisers  exempt  from  SEC 
registration  under  Section  203(b)(3)  of 
the  Investment  Advisers  Act  of  1940. 

C  Eligible  Customers 

1.  Proposed  Regulation  1.35(a-l)(6)(iii) 

(a).  1.35(a-l)(6)(iii)(A)— Types  of 
Customers 

Proposed  Regulation  1.35(a- 
l)(6)(iii)(A)  provided  that  intermarket 
orders  could  be  allocated  to  accounts 


"CarrandN.Y.Bar. 

"  First  Boston  and  N.Y.  Bar.  -* 

^  Where  applicable,  the  employing  firm  of  an 
account  manager  should  have  appropriate  internal 
controls  in  place  to  address  the  added  discretion 
that  the  account  manager  will  be  able  to  exercise 
pursuant  to  this  proposal. 


maintained  by  any  of  the  following 
institutional  customera: 

(i)  An  Investment  Company  registered 
as  such  under  the  Investment  Company 
Act  of  1940, 15  U.S.C.  80a  et  seq.  (1988). 

(ii)  A  bank,  trust  company,  insurance 
company  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation. 

(iii)  An  account  for  which  a  bank, 
trust  company,  insurance  company  or 
savings  and  loan  association  subject  to 
federal  or  state  regulation  is  a  fiduciary 
vested  with  investment  discretion. 

(iv)  A  corporate  qualified  pension, 
profit  sharing,  or  stock  bonus  plan 
subject  to  Title  1  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA"),  or  any  plan  defined  as  a 
governmental  plan  in  Section  3(32)  of 
Title  1  of  such  Act,  but  not  including  a 
self-directed  plan. 

(v)  An  educational  endowment, 
foundation,  charitable  institution  or 
trust  which  is  organized  or  qualifies 
under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  with  net  assets  of  more 
than  $100  million. 

This  group  of  proposed  eligible 
customers  was  substantially  the  same  as 
that  included  in  the  proposed 
amendment  to  CME  Rule  536.  The  CME 
and  certain  institutional  customers 
represented  that  professional  managers 
of  multi-market  portfolios  needed  the 
flexibility  afforded  by  CME's  proposed 
rule  amendment  to  treat  similarly 
managed  accounts  fairly.  Further,  the 
Commission  believed  that  those 
customers  were  institutional  investors 
whose  accounts  were  subject  to  other 
regulatory  regimes  or  a  portfolio  size 
requirement  and  who  participated  in 
multi-market  investment  strategies. 
Therefore,  these  customers  could  benefit 
from  use  of  the  proposed  regulation. 
The  Commission  further  believed  the 
proposed  eligible  customer  accounts 
were  owned  by  entities  with  the 
capacity  to  review  and  evaluate  the 
accounts'  trading  activity  and  results. 

(b).  1.35(a-l)(6)(iii)(B)— Proprietary 
Interest 

Proposed  Regulation  1.35(a- 
l)(6)(iii)(B)  provided  that  the  following 
persons  may  have  no  interest  in  any 
account  that  receives  any  part  of  such 
order  or  in  any  related  securities 
account: 

(i)  The  account  manager; 

(ii)  The  futures  commission  merchant 
allocating  the  order; 

(iii)  Any  general  partner,  officer, 
director,  or  owner  of  ten  percent  or 
more  of  the  equity  interest  in  the 
account  manager  or  the  futures 
commission  merchant  allocating  the 
order; 
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(iv)  Any^  ployeeor  assodated 
person  or  lira  ted  partner  of  the  account 
manager  or  me  futures  commission 
merchant  allppating  the  order  who 
affects  or  su{^4rvlses  the  handling  of  the 
order;  ' 

(v)  Any  business  affiliate  that,  directly 
or  indirectly,  controls,  is  controlled  by, 
or  is  under  comqjon  control  with,  the 
account  manager  or  the  futures 
commission  p^erchant  allocating  the 


order; 

(vi)  An  em 
accoimt  man 
commission 
order,  or  an 


jloyee  benefit  plan  of  the 
ter,  the  futiues 
^rchant  allocating  the 
QBliate,  as  defined  in 
subparagraph  (v)  above;  or 

(vii)  Any  spouse,  parent,  sibling,  or 
child  of  the  foregoing  persons. 

The  Conunission  believed,  based  on 
its  experience  with  misallocation  of 
trades,  that  th^  ability  to  allocate  fills 
between  customer  and  proprietary 
accounts  subsequent  to  execution  would 
have  created  an  imacceptably  high 
potential  for  favoring  the  proprietary 
accounts.^  TUb  Commission  further 
believed  that  Uie  ability  to  allocate  fills 
subsequent  to  execution  while 
maintaining  a  proprietary  interest  in  a 
related  securiiies  account  also  would 
have  created  an  unacceptably  high 
potential  for  ribuse.^o  The  Commission, 
therefore,  believed  that  prohibiting  the 
accoimt  manager,  the  allocating  FCM, 
and  their  related  or  affiliated  persons, 
fi-om  having  any  interest  in  either  the 
futures  or  a  rejlated  securities  account 
was  a  preventive  approach  that 
effectively  eliniinated  the  possibility  of 
preferential  all  scation  for  personal  gain. 

2.  Comments  i deceived 

(a).  1.35(a-l)(i>l(iii)(A)— Types  of 
Customers 

Numerous  c(immenters  suggested  that 
the  list  of  elig^le  customers  be 

»See,  e.g.,  In  the  Matter  of  GNP  Commodities. 
Inc.  et  al..  |1990-1»92  Transfer  Binder)  Comm.  Fut. 
L.  Rep.  (CCH)  125,360  (CFTC  August  11. 1992):  In 
the  Matter  of  Lincobnwood  Commodities.  Inc.,  of 
California,  et  al,  |iM2-l9S4  Transfer  Binder) 
Comm.  Fut.  L.  Rep.  (CCH)  121.986  (CFTC  January 
31, 1984);  Parciasapev.  Shearson  Hayden  Stone, 
Inc.,  et  al..  (1980-1982  Transfer  Binder)  Comm.  Fut. 
L.  Rep.  (CCH)  121,«1  (CFTC  August  18. 1982); 
Wilke,  et  al..  v.  Wwchester-Hardin  Oppenheimer 
Trading  Co.,  et  al...  (|1 977-1980  Transfer  Binder) 
Comm.  Fut.  L.  Repi  (CCH)  120.605  (CFTC  December 
29, 1977).  j  I 

"The  CME's  proposed  rule  amendment  would 
have  prohibited  fh*  individual  or  firm  directing  the 
allocation  of  the  order  from  having  a  proprietary 
interest  in  any  account  that  received  any  part  of 
such  order.  Commission  Regulation  l.3(y)  defines  a 
proprietary  accounjt  jlo  include  the  ownership  of  ten 
percent -or  more  of  {i;  futures  or  option  trading 
account.  Therefore,  the  proposed  CME  amendment 
would  have  permitted  the  person  or  firm  directing 
the  allocation  to  have  an  interest  of  less  than  ten 
percent  of  one  or  more  of  the  accounts  receiving 
part  of  the  allocate  j  iorder. 


expanded  to  include  other  entities. 
Several  commenters  suggested  that  the 
list  be  expanded  to  include  "appropriate 
persons"  as  described  in  Section  4(c)(3) 
of  the  Act  31  or  eligible  swap 
participants.  32  One  commenter 
suggested  expanding  the  list  to  include 
either  "appropriate  persons"  or 
"accredited  investor"  as  set  forth  in 
Rule  501  (Regulation  D)  of  the  Securities 
Act  of  1993.33  Four  commenters  stated 
that  domestic  and  foreign  corporations 
should  be  eligible  customers.  *♦ 
Commenters  also  suggested  including 
large,  sophisticated  corporate 
investors  35  and  individuals  or  entities 
with  assets  in  excess  of  $100  million.36 
One  commenter  suggested  including  a 
CTA  acting  for  its  proprietary  account.  3'' 
Finally,  one  exchange  recommended 
expanding  the  list  to  include 
"appropriate  persons"  and  all  those 
who  qualify  for  exemptive  relief  imder 
Commission  Regulation  4.7.38 

(b).  1.35{a-l)(6)(iii)(B>-Proprietary 
Interest 

Many  commenters  believed  the 
provision  limiting  proprietary  interests 
was  overly  restrictive.  Commenters 
stated  that  it  would  inhibit  access  to 
U.S.  markets  39  and  would  result  in 
unfair  customer  treatment.'*"  Two 
commenters  pointed  out  that  the 
provision  would  exclude  certain 
publicly  owned  organizations  from 
becoming  eligible  customers.*'  Most 


"  Carr.  Pacific.  FIA,  and  CME.  CME  also 
proposed  expanding  the  list  to  include  foreign 
corporations. 

'2  Dean  Witter.  First  Boston.  Lind-Waldock.  and 
Morgan  Stanley.  Goldman  Sachs  suggested  that  the 
eligible  customer  restriction  be  eliminated  because 
it  would  require  account  managers  to  treat  their 
customers  in  a  disparate  manner  and  to 
disadvantage  those  customers  who  were  not 
permitted  to  be  included  in  a  bunched  order.  In  the 
alternative.  Goldman  Sachs  recommended  that  the 
list  be  expanded  to  include  eligible  swap 
participants. 

"  Bear  Steams. 

"Bear  Steams.  Dean  Witter,  Lind-Waldock,  and 
TSA. 

"  Flaherty. 

»  N.Y.Bar. 

"First  Boston.  The  N.Y.  Bar  suggested  including 
FCMs.  IBs,  CTAs.  and  CPOs  trading  for  their  own 
accounts  as  eligible  customers. 

"CBT. 

"Credit  Agricoie  and  Refco. 

••Bear  Steams  asserted  that  it  would  be  unfair  to 
exclude  otherwise  eligible  types  of  funds  because 
the  account  manager  was  required  to  have  a  small 
interest  in  a  partnership  or  contributed  seed  money 
at  the  start  up  of  a  mutual  fund  or  was  paid  a 
management  fee  by  the  fund. 

"  Flaherty  stated  that  a  registered  investment 
company  would  not  be  an  eligible  customer,  for 
instance,  if  the  investment  adviser  made  a  seed 
money  investment  in  the  initial  shares  issued  by  the 
fund  or  if  officers  of  the  account  manager  served  on 
the  Board  of  Directors  of  the  fund  and.  held  shares 
of  the  fund.  In  addition,  it  would  be  impossible  for 
the  account  manager  or  the  FCM  allocating  the 


commenters  stated  that  the  limit  on 
proprietary  interest  should  be  less  than 
10  percent,  which  is  consistent  with  the 
definition  of  proprietary  interest 
contained  in  Commission  Regulation 
1.3(y).*2  One  commenter,  however, 
stated  that  a  de  minimis  provision 
exempting  interests  of  less  than  one 
percent  in  participating  accounts  would 
be  adequate.  *3 

3.  Reproposed  Regulation  1.35(a- 
l)(5)(iii) 

(a).  1.35(a-l)(5)(iii)(A)— Types  of 
Customers 

After  consideration  of  the  comments, 
the  Commission  believes  that  it  is 
appropriate  to  expand  the  list  of  eligible 
customers.  As  reproposed,  the  group  of 
eligible  customers  would  be 
substantially  similar  to  those  entities 
defined  as  "eligible  participants"  for 
purposes  of  Part  36 — Exemption  of 
Section  4{c)  Contract  Market 
Transactions,  of  the  Commission's 
regulations,  except  that  sole 
proprietorships,  floor  brokers,  floor 
traders,  and  natural  persons,  as  well  as 
self-directed  employee  benefit  plans, 
would  not  be  included  as  eligible 
customers. 

As  the  Commission  stated  in 
promulgating  the  final  rules  for  Part  36. 
the  list  of  "eligible  participants"  was 
modeled  on  the  list  of  "appropriate 
persons"  set  forth  in  Section  4(c)(3)(A) 
through  (J)  of  the  Act  and  on  the 
definition  of  "eligible  swap  participant" 
under  Part  35  of  the  Commission's 
regulations.**  Having  previously 
considered  this  group  of  entities  and 


order  to  know  with  certainty  that  no  relative  of  any 
of  the  listed  persons  held  any  shares  in  a  publicly 
owned  corporation  for  whose  account  the 
transaction  was  executed. 

The  la  commented  that  the  practical  effect  of  the 
provision  would  be  to  disqualify  most,  if  not  all. 
investment  advisers  to  investment  companies  from 
relying  on  the  proposal.  Additionally,  it  would  be 
almost  impossible  for  such  investment  advisers  to 
assure  compliance  on  an  ongoing  basis  and  it  would 
impede  the  investment  adviser's  ability  to  act  in  the 
best  interests  of  investment  companies  that  were 
clients. 

«Dean  Witter.  First  Boston.  Lind-Waldock. 
Pacific.  FIA.  N.Y.  Bar.  CBT.  and  CME.  CME  also 
suggested  removing  from  the  list  of  entities  subject 
to  the  no  interest  provision  "(a)ny  business  affiliate 
that,  directly  or  indirectly,  controls,  is  controlled 
by.  or  is  under  common  control  with,  the  account 
manager  or  the  futures  commission  merchant 
allocating  the  order."  The  CME  posited  that 
removing  this  provision  would  prevent  managed 
accounts  from  being  uimecessarily  excluded  frtim 
eligibility. 

*3  Flaherty  suted  that  while  an  FCM  who  is  also 
an  underwriter  and  a  market  maker  for  securities 
might  want  a  higher  percentage  interest,  permitting 
an  owner  of  up  to  10  percent  of  the  interest  in  the 
account  manager  to  hold  an  unlimited  interest  in 
a  participating  account  would  seem  to  invite 
possible  abuse. 

««60  FR  51328  (October  2, 1995). 
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determined  that  they  are  eligible  to 
participate  both  in  exempt  transactions 
and  in  swaps,  the  Commission  believes 
that  they  are  sufficiently  sophisticated 
to  monitor  the  results  of  post-trade 
allocations  in  their  accoimts.  The 
Commission  is  incorporating  into  this 
paragraph  the  requirement  that  these 
entities,  in  order  to  be  considered 
eligible  customers,  must  have  consented 
in  writing  that  eligible  orders  may  be 
placed,  executed,  and  allocated  for  their 
accounts.  The  issue  of  consent  is 
discussed  below. 

The  Commission  does  not  believe, 
however,  that  accounts  OMoied  by  sole 
proprietorships,  floor  brokers,  floor 
traders,  natural  persons,  or  self-directed 
Anployee  benefit  plans  should  be 
included  as  eligible  customers.  The 
Commission  believes  that  the  eligible 
customers  should  be  institutional  or 
other  comparatively  large  entities  whose 
accoimts  are  subject  to  other  regulatory 
or  management  regimes  and  who  may 
participate  in  multi-market  investment 
strategies.  Although  the  CommissidTT 
recognizes  that  natural  persons  meeting 
certain  asset  or  net  worth  standards  may 
be  sufficiently  sophisticated  to 
participate,  the  Commission  believes 
that  preferential  allocations  would  be 
more  likely  to  occur  if  accounts  owned 
by  individuals  were  included  in  eligible 
orders.**  The  Commission  requests 
comments  regarding  the  proposed 
exclusion  of  natural  persons  as  eligible 
customers. 


(b).  1.35(a 
Interest 


-l)(5)(iii)(B)— Proprietary 


After  consideration  of  the  comments, 
the  Commission  has  determined  to 
modify  the  proposed  provisions 
regarding  ownership  interest  in  any 
accoujit  that  receives  any  part  of  an 
eligible  order  or  in  any  related  seciuities 
account.  The  Commission  is  deleting 
from  the  reproposal  the  interest 
requirement  as  it  applies  to  any  related 
securities  account.  As  reproposed,  the 
regulation  requires  that  tnere  be  a 
portfolio  containing  instruments  which 
are  either  exempt  from  regulation 
pursuant  to  the  Commission's 
regulations  or  excluded  from  regulation 
under  the  Act  rather  than  a  related 
securities  account. 

The  Commission  also  is  proposing  to 
increase  the  acceptable  level  of 
ownership  interest  in  any  account  that 
receives  any  part  of  an  eligible  order 
from  no  interest  to  an  interest  of  less 
than  ten  percent,  which  is  similar  to  the 


"  A  iwiaw  of  preferantUI  allocation  cases  reveals 
that  misallocations,  when  they  occur,  often  are 
made  to  personal  or  proprietary  accounts  or  to 
accounts  o«imad  by  (amily  members. 


Commission's  definition  of  proprietary 
interest  as  set  forth  in  Regulation  1.3(y). 
The  Commission  is  aware  that  the 
accoimt  manager  may  have  "seed" 
money  invested  in  the  eligible  account 
or,  in  fact,  may  invest  in  the  account  in 
order  to  attract  other  investors.  In  any 
event,  the  Commission  believes  that 
application  of  the  less  than  ten  percent 
restriction  to  the  listed  participants  is  an 
appropriate  provision  that  would 
neither  unduly  restrict  the  placement  of 
eligible  orders  nor  increase  the 
incentive  to  misallocate. 

Finally,  the  Commission  is  proposing 
to  delete  the  following  as  one  of  the 
entities  subject  to  the  interest 
restriction:  an  employee  benefit  plan  of 
the  account  manager,  the  futures 
commission  merchant  allocating  the 
order,  or  an  affiliate.  These  plans  are 
subject  to  strict  ERISA  regulations. 

D.  Account  Certification 

1.  Proposed  Regulation  1.35(a-l)(6)(iv) 

Proposed  Regulation  1.35(a- 
l)(6)(iv)(A)  required  that  the  account 
manager,  before  placing  the  initial  order 
pursuant  to  this  paragraph,  certify  the 
following,  in  writing,  to  the  FCM 
allocating  the  order: 

(i)  The  accoimt  manager  had  no 
interest  in  any  accoimt  to  which  any 
part  of  the  order  may  be  allocated  or  in 
any  related  securities  account. 

(ii)  The  account  was  owned  by  an 
eligible  customer. 

(iii)  The  customer  had  consented  in 
writing  that  orders  may  be  executed  and 
allocated  in  accordance  with  this 
regulation. 

(iv)  Orders  for  such  account  would  be 
intermarket  orders  for  which  it  would 
be  impracticable  to  pre-file  a 
predetermined  allocation  formula. 

(vj  Records  required  by  paragraph  (a- 
l)(6)(vi)(A)  of  the  regulation  would  be 
made  available  to  the  Commission  or 
Department  of  Justice  upon  request  of 
any  representative  thereof. 

bi  addition,  proposed  Regulation 
1.35(a-l)(6)(iv)(B)  required  that  the 
accoimt  manager,  before  placing  the 
initial  order  pursuant  to  this  paragraph, 
must  provide  the  FCM  allocating  the 
order  with  a  list  of  eligible  accounts  and 
their  related  securities  accounts. 

The  Commission  believed  that  these 
safeguards  addressed  several  purposes 
of  the  proposed  regulation  and  were 
intended  to  reduce  the  likelihood  of 
misallocation.  In  order  to  encourage 
compliance  with  the  proposal's 
requirements,  the  account  manager 
placing  intermarket  orders  would  have 
been  required  to  certify  to  the  FCM 
allocating  the  order  that  he  or  she  had 
no  interest  in  any  account  to  which  any 


part  of  an  intermarket  order  may  have 
been  allocated  or  in  any  related 
securities  account.  The  account  manager 
also  would  have  been  required  to  certify 
that  the  accounts  to  which  intennaii:et 
orders  would  be  allocated  were  owned 
by  eligible  customers.  These  one-time 
certification  requirements  would  have 
helped  to  assure  that  personal  or 
proprietary  accounts  were  not  included 
among  the  accounts  to  which 
intermarket  order  allocations  were 
made. 

With  regard  to  customer  consent,  the 
Commission  believed  that  notification 
was  insufficient  and  that  these 
institutional  accounts  should  have  the 
opportunity  to  consent  affirmatively  to 
participate  in  the  intermarket  allocation 
procedure.*"  The  Commission  believed 
that  customer  consent  was  an  important 
tool  in  assuring  adequate  customer 
oversight  of  trading  activity.  Drawing 
upon  comments  that  the  account 
controller  had  the  relevant  relationship 
with  the  customer  for  purposes  of 
obtaining  consent,  the  Commission 
believed  that  the  account  manager 
would  be  the  appropriate  party  to  obtain 
that  consent  and  so  certify  to  the  FCM 
so  that  the  FCM  could  assure  that 
intermarket  allocations  weje  made  only 
to  the  eligible  accounts.  The  consent 
could  have  been  contained  in  account 
opening  documents  or  obtained 
separately. 

The  proposed  amendment  was 
designed  for  the  benefit  of  institutional 
accounts  that  were  being  traded 
pursuant  to  a  strategy  that  involved 
related  positions  in  both  the  futiuvs  and 
securities  markets.  The  Commission 
believed  that,  whenever  possible,  the 
account  manager  should  place  and 
allocate  the  order  by  use  of  a 
predetermined  allocation  formula.  The 
intermarket  order  allocation  procedure 
was  available  where  use  of  the 
predetermined  allocation  formula 
would  not  permit  the  account  manager 
to  attain  equitable  results.  Thus,  the 
Commission  believed  that  a  one-time 
certification  that  orders  placed  would  be 
intermarket  orders  for  which  it  would 
be  impracticable  to  pre-file  a 
predetermined  allocation  formula  was 
appropriate. 

Ilie  use  of  the  post-trade  order 
allocation  procedure  would  have  been 
limited  to  eligible  accounts  participating 
in  regulated  multi-market  trading  and 
both  the  futures  and  the  related 
securities  accounts  would  have  to  have 


**The  CME's  proposed  amendment  to  Rule  536 
would  have  required  that  the  FCM  notify  the 
identified  eligible  account  owners  that  orders  for 
those  accounts  could  be  bunched  and  entered 
without  individual  customer  account  identification 
and  allocated  at  the  end  of  the  day. 
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been  identificjd  to  the  FCM  allocating 
the  order.*'  Additionally,  the  proposed 
regulation  contained  a  requirement  that 
the  account  nf  inager  agree  that  the 
records  discussed  in  paragraph  (vi)(A) 
of  the  proposM  regulation  would  be 
made  available  to  specified  government 
agencies  upon  request.** 

2.  Comments  Received 

Two  commenters  stated  that  all  five 
certifications  were  unnecessary  and 
duplicative.'**;  Numerous  commenters 
opposed  the  i^uirement  that  the 
account  manawr  certify  that  the 
cust(nna'  had  locaisented  in  writing  that 
intermarket  oitaers  may  be  executed  and 
allocated,  statitg  that  notification  would 
be  sufficient^  IConun«iters  also  stated 
that  the  requiile^ent  to  obtain  consmit 
would  detw  a^imt  managers  from 
utilizing  the  mirkets  in  this  maimer  "* 
and  that  it  is  inbonsistent  with  practices 
in  other  markets  '2  and  with  the  ability 
of  account  managers  to  monitor  client 
activity  and  toj  b^fbrm  in  the  client's 
best  interest*^  One  OMnmenter  agreed 
that  customer  bpnsent  should  be  in 
writing,  s*  Several  commenters  opposed 
the  requirement  that  the  account 
manager  certify  that  the  orders  would  be 
intermarket  orders  >>  for  which  it  would 


<'Tha  idmUficaii^  of  both  th«  futiuw  and 
sacuritiw  aocounul  *n»  belitvad  to  be  necMcaiy  to 
•stun  that  (1)  use  ^^  the  allocaUon  proceduie  wu 
reetricted  to  eligibly  |«ccount«  puticipating  in  multi- 
market  trading  andl  02)  the  related  securities  account 
was  known  in  the  Ment  it  became  necessary  to 
review  the  trading  iq  both  markeu  for  possible 
violative  activity. 

**The  Commisslto,  although  not  the  primary 
regulator  of  the  accpUnt  manager,  recognized  that  it 
might  require  rsoottfc  of  transactions  in  other 
markets  which  woiil|i  not  otherwise  have  been 
readily  available  inlorder  to  review  allegations  of 
preferential  allocatloa. 

**CBT  and  CME.  In  addition,  Morgan  Stanley 
commented  that,  since  it  was  the  account  manager's 
obligation  to  obtain  the  written  consent,  it  seemed 
redundant  to  require  that  the  FXX  obtain  such  a 
certification. 

"Dean  Witter,  LiUd-Waldock,  Pacific. 
PaineWebber,  TSA.  and  FIA.  Bear  Steams  statod 
that  the  proposal  sqauld  be  clarified  so  that 
customer  consent  coald  be  given  when  the 
customer  signs  the  investment  manager  conbact 
with  the  account  manager  and  further  stated  that, 
for  those  customers  with  existing  contracts, 
notification  with  the  right  of  the  customer  to 
affirmatively  opt  out  should  be  sufficient; 
'>  Credit  Agricole  and  PaineWebber. 
•'Credit  Agricole,  Pacific,  and  CME. 
"  Leiand.  Carr  assarted  that  requiring  the  expert 
(account  manager)  to  get  written  permission  from 
the  accoum  owner  to  manage  the  assets  in  the  best 
possible  maimer  seetaed  a  bit  pointless. 
»«  Flaherty. 

"  Leiand.  Lind-Wfaldodc.  TSA,  and  Id  Can 
commented  that  the  requirement  to  identify  the 
orders  as  part  of  an  ntermarket  strategy 
undermined  the  ptoptietary  nature  and 
confidentiality  of  a  ttider's  strategy.  Morgan 
Stanley  suted  that  tM  FCA  would  not  be  in  a 
position  to  determin^i  whether  orders  were  in  fact 
intermarket  orders.  ' 


be  impracticable  to  pre-file  a 
predetermined  allocation  fonnula.** 

Ntimerous  commenters  stated  that  the 
requirement  that  the  account  manager 
must  provide  the  FCM  with  a  list  of 
eligible  accounts  and  their  related 
securities  accoimts  should  be 
eliminated.  Commenters  felt  that  this 
requirement  would  result  in  the 
disclosure  of  proprietary  information,''' 
would  serve  no  usefid  purpose,'*  and 
would  be  overly  burdensome  because  of 
the  potentially  large  number  of  accounts 
at  issue.'* 

3.  Reproposed  Regulation  1.35(a- 
l)(5)(iv) 

After  consideration  of  the  comments 
received,  the  Commission  has 
determined  to  reduce  the  required 
accotmt  manager  certifications  to  one: 
any  account  manager  pladng  eligible 
ordere  must  certify,  in  writing,  to  each 
FCM  executing  and/or  allocating  any 
part  of  an  eligible  order,  that  he  or  she 
is  aware  of  the  provisions  of  this 
paragraph  and  is.  and  will  remain,  in 
compliance  with  the  requirements 
therein.  The  Commission  intends  that 
this  certification  would  encourage 
compliance  by  account  managers  and 
need  be  made  only  once  to  each 
applicable  FCM,  not  on  an  order-by- 
order  basis.*(> 

The  Commission  believes  that  the 
responsibility  for  compliance  with  the 
eligible  order  provisions  should 
generally  fall  on  the  account  manager 
and  his  or  her  principal,  if  applicable.*' 


"ICI  expressed  concern  regarding  the  standards 
by  which  impracticability  would  be  judged.  It 
recommended  elimination  of  this  component  of  the 
certification  requirement. 

"Dean  Witter.  Lind-Waldock,  TSA.  FIA,  IQ, 
CBT,  and  CME.  Bear  Stems  also  stated  that 
providing  such  information  to  the  rcM  might  be  a 
breach  of  the  account  manager's  fiduciary  duty. 
Pacific  suted  that  it  would  breach  customer 
confidence  to  share  such  infomiation  with  FCMs. 
Goldman  Sachs  suted  that,  for  reasons  of 
confidentiality,  account  managers  may  not  be 
%villing  to  provide  FCMs  with  the  identification  of 
securities  accounU  under  their  management.  NFA 
commented  that  the  burden  imposed  and  the 
privacy  concerns  which  may  be  raised  outweighed 
the  minimal  benefit  to  be  derived  from  requiring  the 
account  manager  to  provide  the  FCM  with  a  list  of 
related  securities  accounts. 

"Credit  Agricole,  Dean  Witter.  Refco,  and  FIA. 
Goldman  Sachs  also  suted  that,  even  with  the 
information,  the  FCM  would  be  unable  to  make  any 
meaningful  assessment  regarding  the  nature  of  the 
order.  In  addition,  in  some  instances,  such  as 
overlay  programs,  the  account  manager  might  not 
have  the  ability  to  provide  information  because  he 
or  she  may  not  control  the  accounts. 

"Bear  Stems,  Merrill  Lynch,  Pacific, 
PaineWebber,  HA.  CBT,  and  CME. 

'"Where  the  account  manager  places  orders 
directly  with  a  floor  broker  rather  than  an  executing 
FCM,  the  certification  need  only  be  filed  with  each 
FCM  allocating  any  part  of  an  eligible  order  and  not 
with  the  floor  broker. 

•'  Pursuant  to  Regulation  166.3.  an  account 
manager's  employer,  if  roistered  with  the 


The  Commission  has  become  convinced 
"that  little  regulatory  benefit  or 
additional  customer  protection  would 
accrue  from  requiring  the  FCM  to  obtain 
other  account  manager  certifications. 
The  extent  of  the  account  manager's 
compliance  with  these  requirements 
would  be  determined  during  audits  and 
on  a  for-cause  ba^is. 

On  the  topic  of  customer  consent,  the 
Commission  continues  to  believe  that 
notification  alone  is  insufficient  and 
that  these  eligible  accounts  shoiUd  have 
to  consent  affirmatively  prior  to 
participating  in  the  post-trade  allocation 
of  eligible  orders.  This  is  particularly 
true  in  the  context  of  the  reproposal, 
which  has  streamlined  and  deleted 
many  previously  proposed 
requirements.  As  the  Commission  stated 
in  the  proposed  rule,  the  account 
managOT  is  the  appropriate  party  to 
obtain  that  consent,  either  in  account 
opening  documents  or  separately  .*> 

The  Commission  has  eliminated  the 
requirement  that  the  account  manager 
must  provide  the  FCM  allocating  the 
order  with  a  list  of  related  securities 
accounts.  However,  the  reproposal 
continues  to  require  that  the  account 
manager  must  provide  a  list  of  eligible 
futures  accounts  to  the  FCM  allocating 
the  order.  This  requirement  should 
enable  the  FCM  to  assure  that 
allocations  are  made  only  to  eligible 
accounts. 

E.  Allocation 

1.  Proposed  Regulation  1.35(a-l)(6)(v) 

Proposed  Regulation  1.35(a-l)(6)(v) 
required  the  following: 

(1)  Intermarket  orders  allocated 
pursuant  to  the  regulation  must  be 
designated  as  such  on  the  order  at  the 
time  of  entry. 

(2)  Intermarket  orders  must  be 
identified  on  contract  market  trade 
registers  and  other  computerized  trade 
practice  Surveillance  records. 

(3)  The  account  manager  and  the  FCM 
allocating  the  order  must  allocate  fills 
from  intermarket  orders  to  eligible 
participating  customer  accounts  prior  to 
the  deadline  for  final  submission  of 
trade  data  to  clearing  on  the  day  the 
intermarket  order  is  executed. 

(4)  The  FCM  allocating  the  order  must 
assure  that  all  intermarket  orders  are 
allocated  to  eligible  customer  accounts. 


Commission,  has  a  duty  diligently  to  supervise  his 
or  her  activities.  Regardless  of  registration  sUtus.  a 
principal  could  be  held  liable  for  an  account 
manager's  wrongdoing  under  Section  2(aXl)(A)  of 
the  Act. 

"Where  applicable,  the  account  manager's 
employing  firm  should  be  aware  that  an  account 
manager  has  the  client's  consent  to  place  eligible 
orders. 
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The  Commission  believed  that  these 
allocation  requirements,  in  combination' 
with  the  requirement  that  the  account 
manager,  the  FCM,  and  their  affiliates 
and  related  parties  not  have  any  interest 
in  any  participating  account  or  related 
securities  account,  would  limit  the 
potential  for  self-dealing  by  the  account 
manager  and  the  FCM.  It  would  also 
provide  an  audit  trail  reflecting  the 
ultimate  disposition  of  the  order. 
Further,  these  requirements  would  be 
consistent  with  good  business  practice. 

When  the  order  was  placed,  it  would 
have  to  be  identified  as  an  intermarket 
order.  The  exchange  would  have  to 
assure  that  the  order  was  specially 
identified  on  the  trade  register  and  other 
computerized  trade  practice 
surveillance  records.  The  account 
manager  would  have  to  provide 
allocation  instructions  for  the  entire 
order  to  the  FCM  prior  to  the  deadline 
for  final  submission  of  trade  data  to 
clearing  on  the  day  the  intermarket 
order  was  executed.  Finally,  the  FCM 
would  have  to  assure  that  the  entire 
order  was  allocated  to  eligible  customer 
accounts  previously  identified  by  the 
account  manager. 

2.  Comments  Received 

The  CME  and  CBT  stated  that  the 
proposed  requirement  that  intermarket 
orders  must  be  so  designated  at  the  time 
of  entry  was  inappropriate  because  it 
could  reveal  proprietary  information 
and  would  impose  a  costly  regulatory 
burden.65  One  commenter  opposed  the 
proposed  requirement  that  these  orders 
be  identified  on  contract  market  trade 
registers  and  other  records.^  Three 
commenters,  while  agreeing  that 
allocations  should  occiu*  by  the  end  of 
the  day,  stated  that  the  exchange,  and 
not  the  Commission,  should  decide  the 
trade  submission  deadlines."  Finally, 
several  commenters  expressed  concern 
about  holding  the  FCM  responsible  for 
assuring  that  orders  are  allocated  to 
eligible  customer  accounts.*^ 


''CBT  also  stated  that  no  such  requirement 
existed  for  securities  transactions  and  that  the 
requirement  ignored  the  fact  that  the  account 
manager  was  already  under  an  existing  regulatory 
scheme  that  imposed  flduciary  duties.  As 
previously  noted,  Carr  commented  that  requiring    . 
that  such  orders  be  designated  as  part  of  an 
intermarket  strategy  undermines  the  proprietary 
nature  and  confidentiality  of  a  trader's  strategy. 

**CBT  stated  that  the  requirement  would  lead  to 
a  costly  regulatory  burden  and  should  be 
eliminated. 

"FIA.  CBT.  and  CME. 

••Mwrill  Lynch.  First  Boston  stated  that 
imposing  this  requirement  on  the  FCM  failed  to 
recognize  that  the  FCM  acts  for  the  account 
manager  and  that  it  should  be  the  account 
manager's  responsibility  to  document  and  to  use  a 
fair  and  equitable  allocation  system.  CBT  stated  that 
the  FCM's  allocation  responsibilities  should  be 


3.  Reproposed  Regulation  1.35(a-l)(5)(v) 

After  consideration  of  the  comments 
received,  the  Conunission  has 
determined  to  modify  certain  of  the 
allocation  requirements  and  to  add  one 
requirement.  In  addition,  the 
Commission  has  reorganized  this 
paragraph  to  include  some  of  the 
originally  proposed  allocation 
requirements  as  recordkeeping 
requirements. 

The  requirement  that  eligible  orders 
must  be  so  identified  on  the  order  at 
time  of  entry  has  been  redesignated  as 
a  recordkeeping  requirement.  The 
Commission  ciuxently  is  proposing  that 
each  eligible  order,  as  well  as  the 
account  manager  placing  that  order,  be 
identified  on  the  office  order  ticket,  if 
applicable,  and  on  the  floor  order  ticket 
at  the  time  of  order  placement.  The 
Commission  believes  that  the 
maintenance  of  a  complete  audit  trail 
requires  that  eligible  orders  be  properly 
identified  from  order  placement  through 
order  allocation.  The  office  and/or  floor 
order  ticket  is  the  first  step  in  this 
process. 

Identification  of  this  kind  would  not 
appear  to  reveal  any  proprietary  or 
trading  strategy  information.  The 
executing  and/or  allocating  FCM  would 
not  need  to  know  the  specifics  of  the 
other  instnunents  in  the  portfolio. 
Moreover,  the  only  accounts  identified 
to  an  FCM  would  be  those  to  which  that 
FCM  would  be  allocating  fills  either 
directly  or  through  give-ups.  Rather 
than  identifying  a  trading  strategy,  the 
designator  would  only  identify  an 
eligible  order  that  would  be  allocated 
pursuant  to  these  procedures.  The 
requirement  that  each  transaction 
resulting  from  the  execution  of  an 
eligible  order  be  identified  on  contract 
market  trade  registers  and  other 
computerized  trade  practice 
surveillance  records  remains 
substantially  unchanged.  It  is  simply 
redesignated  as  a  recordkeeping 
requirement. 

The  reproposal  would  require  that 
allocation  of  an  eligible  order  must  take 
place  prior  to  the  end  of  the  day  the 
order  is  executed,  as  specified  by 
exchange  rules  for  this  purpose.  Because 
this  paragraph  would  also  require  that 
the  account  manager  and  the  FCM 
allocating  the  order  allocate  fills  to 
eligible  participating  customer  accounts. 


limited  to  making  allocations  in  accordance  with 
the  account  manager's  instructions  and  in  a  timely 
manner.  Commenting  on  the  proposed  regulation 
generally,  FIA  stated  that  its  focus  should  be  to 
enable  account  managers  the  maximum  latitude  in 
placing  trades  subject  to  a  fair,  equitable  and 
demonstrable  allocation  scheme,  while  recognizing 
that  FCMs  have  no  practical  ability  to  supervise 
independent  account  controllers. 


the  Commission  is  deleting  as 
redundant  the  proposed  separate 
paragraph  that  required  that  the  FCM  do 
so." 

The  Conunission  agrees  that  the 
account  manager  has  the  responsibility 
for  employing  a  system  that  results  in 
fair,  equitable,  and  non-preferential 
allocations.  As  noted  below,  the  account 
manager  must,  upon  request,  provide  to 
the  Commission  or  the  Department  of 
Justice  records  that,  among  other  things, 
identify  the  trading  strategy  and 
demonstrate  the  fairness  of  the 
allocations.  The  FCM's  allocation 
responsibilities  generally  should'be 
limited  to  complying  with  instructions 
from  the  account  manager.  However,  as 
previously  noted,  the  account  manager 
is  required  to  provide  the  FCM 
allocating  the  order  with  a  list  of  eligible 
accounts.  If  the  FCM  were  directed  to 
allocate  eligible  orders  to  accounts  not 
included  on  the  list,  or  if  the  FCM 
should  become  aware  of  what  appear  to 
be  preferential  allocations,  th^  FCM  is 
required  to  make  a  reasonable  inquiry 
and,  if  appropriate,  to  refer  the  matter  to 
a  regulatory  authority  (i.e.,  the 
Conunission,  the  NFA,  or  its  designated 
self  regulatory  organization).  In 
addition,  the  FCM  must  act  consistently 
with  its  obligations  under  Regulation 
166.3  diligently  to  supervise  the 
handling  of  its  customer  accounts. 

Finally,  the  Conunission  is  proposing 
to  add  a  new  paragraph  to  the  allocation 
requirements.  Specifically,  the 
Commission  is  proposing  a  requirement 
that  allocations  made  pursuant  to  these 
procedures  must  be  fair  and  non- 
preferential,  faking  into  account  the 
effect  on  each  relevant  portfolio  in  the 
bunched  order. 

F.  Recordkeeping 

1.  Proposed  Regulation  1.35{a-l)(6)(vi) 

Proposed  Regulation  1.35(a-l)(6)(vi) 
required  the  following: 

(1)  Each  account  manager  must  make 
available,  upon  request  of  the 
CcHnmission  or  the  United  States 
Department  of  Justice,  the  records 
referred  to  in  paragraph  (iv)  of  the 
regulation  and  other  records,  including 
records'of  securities  transactions, 
reflecting  order  placement  and 
allocation  to  the  pariicipating  customer 
accounts.  These  records  must 
demonstrate  the  relationship  between 
the  futures  and  the  other  transactions, 
the  allocations  made,  the  basis  for 
allocation,  and  the  nature  of  the 


"When  a  trade  is  allocated  to  a  specific  eligible 
account,  it  belongs  to  that  account  and  cannot  be 
reallocated  to  any  other  Eligible  account.  In  re 
Collins.  CFTC  Docket  No.  94-13.  Slip  op.  at  11-15 
(CFTC  Dec.  10.  1997). 
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intermarket  strategy.  They  should  also 
pennit  reviewers  to  compare  results 
obtained  for  different  customers. 

(2)  Each  accbunt  manager  shall  make 
available  for  h  mew,  upon  request  of  an 
eligble  custof]  ler,  documentation 
sufficient  for  t  le  customer  to  compare 
its  results  with  those  of  other  customers. 
The  other  acqaunts  for  which 
intermarket  o^  lers  are  entered  m^  be 
designated  by  symbols  so  that  the 
identity  of  aajr^unt  holders  is  not 
disclosed.      \ 

(3)  Upon  rejiiest,  each  FCM  allocating 
intermarket  orders  at  the  direction  of  an 
account  manager  will  exercise  its  best 
efforts  to  obtain  from  the  account 
manager  and  to  provide  to  the 
Commission  (^  (he  Department  of 
Justice  record^  jreflecting  the  related 
transactions  iil|the  securities  accounts. 

In  order  tha|kny  allegation  of 
misallocation  or  unfavorable  treatment 
could  be  prop^Hy  investigated,  the 
Commission  b^ieved  that  the  account 
manager  should  have  been  required  to 
retain  and  to  make  available  for  review, 
upon  request  of  the  Commission  or  the 
Department  of  Justice,  the  investment 
management  riitionale  for  intermarket 
orders  and  allocations.  In  order  to 
enhance  custojner  protection  and  to 
simplify  customer  accoimt  review,  the 
Commission  believed  that  the  account 
manager  should  have  been  required  to 
make  available  for  review,  upon  request 
of  a  customer,  docimientation  sufficient 
for  that  custonii^r  to  compare  its  results 
with  those  of  otner  customers.  The 
identity  of  othM  account  holders  for 
which  intermarket  orders  were  entered 
need  not,  howeyer,  have  been  disclosed 
to  another  customer. 

Finally,  the  Commission  believed  that 
the  FCM  allocate  intermarket  orders  at 
the  direction  o^frn  account  manager 
should  have  beiaki  required,  upon 
request  of  certain  government  agencies, 
to  exercise  its  best  efforts  to  obtain 
records  reflectii^  the  related 
transactions  in  |t|ie  securities  accounts. 
The  determination  that  preferential 
allocation  occurred  could  be 
accomplished  cxfly  when  all  related 
transactions  were  examined  and 
I  markets  were 


burdensome,"*  unnecessary, 'o  or 
unreasonable.'!  Commenters  addressing 
the  proposed  requirement  to  make 
documentation  available  to  the 
customer  to  allow  that  customer  to 
compare  its  results  with  those  of  other 
customers  focussed  both  on  the  possible 
disclosing  of  proprietary  or  confidential 
information  '^  and  on  the  limited  value 
of  such  information  to  the  customer.'^ 
All  commenters  who  addressed  the 
issue  opposed  the  proposed  requirement 
that  the  FCM  exercise  its  best  efforts  to 
obtain  records  reflecting  securities 
transactions  from  the  account 
maneger.'* 


.  I 


allocations  in  a 
compared.^ 

2.  Comments  Ri  n  »ived 

Niunerous  commenters  described  the 
proposed  recordkeeping  requirements  as 


••Based  upon  discussions  with  piarticipants  in 
the  industry,  the  Cosnnussion  believed  that  the  . 
documente.  worksh0e(ls  and  computer  programs 
that  determined  the  kllocation  formula  already  w«e 
created  and  retained  by  account  managers 
responsible  for  allocation  decision*. 


3.  Reproposed  Regulation  1.35 
(a-l)(5)(vi) 

After  consideration  of  the  comments, 
the  Commission  has  determined  to 
modify  the  recordkeeping  requirements 
originally  proposed.  As  noted  above, 
two  items  formerly  identified  as 
allocation  requirements  have  been 
redesignated  as  recordkeeping 
requirements.  Additionally,  the 
Commission  is  proposing  to  add  the 
requirement  that  the  FCM  carrying  an 
eUgible  account  to  which  an  eligible 
order  has  been  allocated  must  identify 
each  trade  resulting  from  the  execution 
of  an  eUgible  order  on  confirmation 


"•Credit  Agricole,  Goldman  Sachs,  Pacific.  Refco, 
Saul  Stone,  and  NFA. 

'"Goldman  Sachs.  Morgan  Stanley.  TSA.  N4FA. 
and  NFA.  CBT  commented  that  the  value  of  the 
recordkeeping  requirements  appeared  to  be 
minimal. 

"  Dean  Witter  and  Lind-Waldock.  CME 
commented  that  it  was  overreaching  for  the 
Commission  to  impose  recordkeeping  requirements 
on  investment  advisers  that  are  otherwise  regulated. 
'»  Flaherty.  First  Boston.  Can.  N.Y.  Bar,  and  CBT. 
Carr  commented  that  it  doubted  customers  would 
authorize  their  account  manager  to  release  details 
of  their  trading  activity  in  order  for  another 
managed  account  to  verify  the  fairness  of  its 
allocations.  The  N.Y.  Bar  stated  that  it  believed  that 
many  customers  would  object  to  such  disclosure, 
even  in  the  absence  of  the  customer's  identity. 
According  to  the  N.Y.  Bar.  activity  in  a  particular 
account  could  provide  information  which  would 
serve  to  identify  a  particular  customer,  and  even  if 
the  identity  were  shielded,  customers  and  advisers 
may  object  to  the  release  of  information  which 
would  reveal  market  strategies. 

''Pacific,  CBT,  and  CME.  Flaherty  commented 
that  the  proposed  requirement  should  be  modified 
to  data,  rather  than  documentation,  sufficient  for 
the  customer  to  compare  its  overall  results  with 
those  of  other  customers.  Flaherty  also  suggested 
that  eligible  customers  be  required  to  acknowledge 
in  writing  that  they  have  been  informed  of  their 
right  to  request  information  on  comparative  results. 

'"First  Boston,  Goldman  Sachs.  Carr,  Merrill 
Lynch,  Morgan  Stanley.  Pacific,  FIA,  NFA.  N.Y. 
Bar,  CBT,  and  CME.  According  to  Flaherty,  such  a 
requirement  would  give  FCMs  substantial  leverage 
for  obtaining  proprietary  data  of  the  account 
manager  and  its  clients,  would  result  in  account 
managers  switching  to  FCMs  without  securities 
operations,  and  would  be  unnecessary  because  the 
same  data  could  be  obtained  directly  from  the 
account  manager  by  the  Commission  or  the 
Department  of  Justice. 


statements  provided  to  the  affected 
account  owner  and/or  trustee.  The 
Commission  believes  that  the  account 
owner  should  be  informed  of  all  aspects 
of  transactions  executed  for  his  or  her 
account  in  order  to  make  informed 
decisions  about  the  continued  use  of  the 
eligible  order  procedures.  The 
Commission  is  deleting  the  requirement 
that,  upon  request,  the  FCM  allocating 
eUgible  orders  exercise  its  best  efforts  to 
obtain  documentation  from  the  account 
manager.  This  requirement  is 
unnecessary  since  the  account  manager 
already  is  required  to  provide  such 
documentation  directly  to  the 
Commission  or  the  Department  of 
Justice  if  requested. 

The  Commission  proposes  to 
streamline  the  documentation  that 
would  be  required  to  be  made  available 
to  the  Commission  or  the  Department  of 
Justice  by  the  accoimt  manager.  In 
addition  to  documentation  reflecting 
customer  consent  to  the  placement  and 
allocation  of  eligible  orders,  the  account 
manager  would  be  required  to  make 
available  records  reflecting  (i)  futures 
and  option  transactions,^'  (ii)  other 
transactions  executed  pursuant  to  the 
portfolio  management  strategy,  and  (iii) 
any  other  records  that  identify  the 
strategy  and  relate  to,  or  reflect  upon, 
the  fairness  of  the  allocations.  Thus,  the 
reproposal  does  not  identify  with  the 
same  specificity  the  records  required  to 
be  provided.  Nonetheless,  the  account 
manager  would  have  the  responsibiUty 
to  demonstrate,  when  records  are 
requested  or  during  regulatory  authority 
audits,  that  allocations  were  made 
fairly. 

The  Commission  continues  to  believe 
that  eligible  customers  should  be  able  to 
compare  results  to  other  customers  with 
similar  accounts  and  investment 
strategies.  Thus,  the  reproposal  would 
require  that  the  account  manager  make 
available,  upon  request  of  an  eligible 
customer,  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers.  In 
addition,  the  account  manager  must 
indicate  in  which  of  the  other  relevant 
customers  it  or  the  FCM  has  an  interest. 
The  Commission  believes  that 
describing  the  requirement  in  these 
terms  permits  the  use  of  established 
methods  used  by  sophisticated 
institutional  investors  in  securities  to 
measure  and  to  compare  performance. 
Data  enabling  the  customer  to  perform 
such  a  comparison  may  be  prepared  so 


"  The  account  manager  must  create  and  retain  a 
record  reflecting  the  participation  of  all  accounte  in 
each  eligible  order,  including  the  allocation  of  all 
fills. 
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as  not  to  disclose  the  identity  of 
individual  account  holders. 

G.  Contract  Market  Rule  Enforcement 
Prog^rams 

1.  Proposed  Regulation  1.35(a-l)(6)(vii) 

Proposed  Regulation  1.35(a-l)(6)(vii) 
required  that,  as  part  of  its  rule 
enforcement  program,  each  contract 
market  that  adopted  rules  allowing  the 
placement  of  intermarket  orders  would 
have  to  assure  that  all  fills  resulting 
from  these  orders  were  identiHed  on 
contract  market  trade  registers  and  other 
computerized  trade  practice 
surveillance  records.  Each  contract 
'  market,  or  the  designated  self-regulatory 
organization  ("DSRO")  of  a  member 
fiiim,  would  have  to  adopt  an  audit 
procedure  to  determine  compliance 
with  the  following  components  of  the 
regulation:  recordkeeping  requirements 
in  paragraph  (iv),  account  certification 
in  paragraph  (v),  and  allocation 
requirements  in  paragraph  (vi). 

The  Commission  believed  that  this 
surveillance  was  necessary  to  deter 
possible  unlawful  activity  and  to  ensure 
that  an  adequate  audit  trail  existed  for 
intermarket  transactions.  As  part  of  its 
routine  oversight  of  member  firms,  the 
exchange  would  have  been  required  to 
assure  that  intermarket  orders  were 
correctly  identified  on  exchange  trade 
registers.  The  exchange  or  the  DSRO 
would  have  been  required  to  audit 
member  firms  to  assure  that  (i)  the  order 
was  allocated  prior  to  the  deadline  for 
final  submission  of  trade  data  to 
clearing  on  the  day  the  intermarket 
order  was  executed;  (ii)  the  order  was 
allocated  only  to  eligible  participating 
institutional  customer  accounts  whose 
owners  had  consented  to  the  allocation; 
and  (iii)  the  FCM  received  and  retained 
required  documents  from  the  account 
managers. 

2.  Comments  Received 

CME  and  CBT  commented  adversely 
on  the  audit  procedures  proposed  to  be 
imposed  on  exchanges.  Both  exchanges 
asserted  that  costs  would  be  high  and 
the  benefit  to  market  users  would  be 
minimal. 

3.  Reproposed  Regulation  1.35(a- 
l){5)(vii) 

The  requirement  that  the  contract 
market  assure  that  all  fills  resulting  fi-om 
eligible  orders  are  identified  on  trade 
registers  and  other  computerized  trade 
practice  surveillance  records  is  being 
retained  as  a  proposed  recordkeeping 
requirement.  Therefore,  it  is  being 
deleted  from  this  paragraph  as 
redundant.  The  remainder  of  this 
paragraph  is  substantially  consistent 


with  the  paragraph  originally  proposed. 
The  contract  market  must  adopt  audit 
procedures  to  determine  compliance 
with  the  identified  provisions  of  the 
reproposed  regulation.  Specifically, 
these  provisions  would  include  (i)  the 
certification  requirements;  (ii)  the 
requirement  that  orders  must  be 
allocated  to  eligible  accounts  by  the  end 
of  the  day;  and  (iii)  the  requirement  that 
eligible  orders  must  be  so  identified  on 
trade  registers,  other  surveillance 
records,  order  tickets,  and  customer 
confirmation  statements.  The 
Commission  continues  to  believe  that 
these  requirements  are  necessary  to 
deter  possible  imlawful  activity  and  to 
ensure  that  an  adequate  audit  trail  is 
created  for  eligible  transactions. 

m.  Conclusion 

The  Commission  is  proposing,  subject 
to  certain  core  regulatory  protections,  to 
permit  a  limited  number  of  regulated 
account  managers  to  place  orders  for  a 
defined  group  of  eligible  customers 
without  providing  specific  customer 
account  identifiers  at  the  time  of  order 
placement.''*  The  Commission 
previously  has  identified  all  of  these 
customers  as  eligible  to  enter  swap 
agreements  or  execute  Section  4(c) 
contract  market  transactions.  The 
account  managers  would  be  required  to 
allocate  the  order  at  the  end  of  the 
day.'^  As  discussed  below,  in  addition 
to  the  customer  safeguards  being 
reproposed,  significant  existing  audit 


'*The  Commission  believes  that  these  core 
regulatory  protections  adequately  address  the  issues 
raised  by  those  who  submitted  comments  opposed 
to  either  the  proposed  amendment  to  CME  Rule  536 
or  the  Commission's  proposed  amendment  to 
Regulation  1.35. 

The  Commission  appreciates  the  views  of  the  law 
enforcement  authorities  which  commented  on  the 
previous  proposed  regulation  and  shares  their 
desire  that  Commission-regulated  futures  and 
option  markets  not  be  used  as  a  vehicle  to  commit 
serious  flnancial  crimes.  It  is  with  those  concerns 
in  mind  that  the  Commission  has  crafted  the 
protections  incorporated  into  the  reproposed 
regulation.  These  protections  include  specific 
eligibility  requirements  for  account  managers  and 
customers  and  recordkeeping  provisions  intended 
to  document  fair  and  non-preferential  treatment  of 
customers.  Coupled  with  the  strong  antifraud 
provisions  of  the  Act  and  the  Conmiission's 
rigorous  supervision  rule,  these  protections  should 
insure  that  the  proposed  allocation  procedure  will 
not  unduly  threaten  customer  protection  or  market 
integrity.  Rather,  the  rule  should  enable  portfolio 
managers  acting  in  a  flduciary  capacity  to  handle 
customer  interests  across  markets,  without 
undermining  any  legitimate  customer  or  law 
enforcement  interests. 

"End-of-day  or  post -trade  allocation  of  bunched 
or  block  orders  is  permissible  on  foreign  futures 
exchanges  and  in  the  cash  and  securities  markets. 
The  New  York  Stock  Exchange  ("NYSE"),  for 
example,  has  permitted  end-of-day  allocation  of 
securities  block  orders  since  October  1983. 
Interpretation  88-3  of  NYSE  Rule  410(a)(3). 


trail  and  recordkeeping  requirements 
would  remain  applicable. 

Under  the  reproposal,  the  customer 
must  consent  in  advance,  in  writing, 
that  orders  may  be  placed,  executed, 
and  allocated  as  eligible  orders. 
Allocations  of  eligible  orders  must  be 
fair  and  non-preferential,  taking  into 
accoimt  the  effect  on  the  relevant 
portfolio  of  each  customer  in  the 
buncl^  order.  The  account  managers 
would  be  required  to  maintain  records 
that  would,  among  other  things,  reflect 
the  portfolio  management  strategy  and 
demonstrate  the  foimess  of  the 
allocations.  These  records  would  be 
available,  upon  request,  to  the 
Commission  or  the  Department  of 
Justice.  The  account  manager  would  be 
required  to  provide  the  customer,  upon 
request,  with  data  sufficient  to  compare 
results  with  those  of  other  relevant 
customers. 

The  reproposal  prohibits  an  accoimt 
manager  and  his  or  her  partners, 
officers,  employees,  and  related  parties 
and  affiliates  from  having  an  interest  of 
ten  percent  or  more  in  any  accovuit  to 
which  he  or  she  is  allocating  orders. 
This  prohibition  should  dindnish  the 
incentive  to  make  preferential 
allocations  for  personal  gain.  Because, 
in  some  instances,  the  FCM  may  be  able 
to  influence  the  fairness  of  the 
allocations,  the  same  restriction  would 
apply  to  the  FCM  allocating  the  order 
and  its  partners,  officers,  employees, 
and  related  parties  and  affiliates.  In 
addition,  the  reproposed  recordkeeping 
requirements  would  deter  and  facilitate 
detection  of  misallocations  which  may 
indirectly  benefit  the  account 
manager.'"  The  reproposal  would  also 
require  that  an  exchange  that  permits 
the  placement,  execution,  and  allocation 
of  eligible  orders  must  adopt,  as  part  of 
its  rule  enforcement  program,  audit 
procedures  to  determine  compliance 
with  relevant  provisions. 

Under  the  reproposal,  an  eligible 
order  must  be  identified  at  time  of 
placement  on  the  floor  order  ticket  and, 
if  appropriate,  on  the  office  order  ticket. 
The  identity  of  the  account  manager 
must  also  be  included  on  the  order 
tickets.  All  trades  resulting  from  the 
execution  of  an  eligible  order  must  be 
identified  on  exchange  trade  registers 
and  computerized  trade  practice 


"As  a  matter  of  state  law  and  federal  securities, 
conunodities,  or  banking  law,  eligible  account 
managers  would  have  Rduciary  responsibility  for 
their  investment  management  activities. 
Additionally,  account  managers  would  be  subject  to 
Section  4b,  the  general  antifeaud  provision  of  the 
Act.  Account  managers  who  are  also  acting  as 
(:ommodity  trading  advisors  or  commodity  pool 
operators,  irrespective  of  registration  status,  would 
also  be  subject  to  Section  4o.  The  securities  anti- 
fraud  rules  may  also  apply. 


IV.  Other  M 
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surveillance  recci^.  Finally,  these 
trades  must  also  be  identified  on 
confinnation  statements  provided  to  the 
customer  accounts. 

Those  requirements,  in  conjunction 
with  existing  audit  trail  requirements, 
should  enable  the,' Commission  and  self- 
iegulat(Hy  organ^tions  to  track  any 
eligible  order  froia  time  of  placement  to 
allocation  of  fillsj.  At  time  of  placement, 
the  otdet  would  he  identified  on  order 
tickets.  These  onjer  tickets  would  be 
timestamped  upd*  rec»ipt  of  the  order. 
The  order  executions  wmild  be 
identified  on  excnange  trade  registers 
by.  among  other  things,  both  time  and 
price.  The  order  tiickets  would  be 
timestamped  agaj^  to  identify  time  of 
report  of  executiQi.  The  trading  cards 
and/or  order  tickMs  would  reflect  the 
terms  of  the  order  jexecutions.  The 
subsequent  aliocttion  of  the  fills  would 
be  maintained  oni  FCM  and  exchange 
reomls.  Where  it  is  the  exchange's 
practice  to  do  so.jthe  allocation  of  the 
fills  to  specific  ciutomer  accounts 
would  be  reflected  on  the  exchange's 
final  trade  register.  The  order  would  be 
identified  on  con&mation  statements 
sent  to  the  owner  0f  the  aocoimt.  Thus, 
an  auditor  could  determine,  among 
other  things,  the  ^le  and  time  of  initial 
order  plaoament,  the  times  and  prices  of 
executions,  the  ididntities  of  accoimts  to 
which  the  fills  ware  allocated,  and  the 
prices  and  quantities  of  the  fiJis 
allocated  thereto. 

The  Commission  encourages 
commenters  to  address  the 
appropriateness  of  the  balance  being 
struck  by  this  rept^posal  between 
protection  of  sophiisticated  market 
participants  and  regulatory  reform. 
Additionally,  the  Commission 
encourages  commenters  to  address  the 
proposition  that  tl^e  relief  being 
proposed  herein,  tfhrough  an 
amendment  to  the!  Commission's 
recordkeeping  reqi^ments,  might  be 
achievable  to  som^>extent  through 
enhanced  customer  disclosure  and 
reliance  on  the  account  managers'      ^ 
fiduciary  responsilility. 

IV.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  (flexibility  Act 
("RFA"),  5  U.S.C.  6t)l  et.  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 
markets,'*  futures  commission 
merchants,"**  registered  commodity  pool 


'•47  FR  18618. 18619 
•»M. 


(I\pril30. 1982). 


operatore,"»  and  large  traders  «  are  not 
"small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act.  The 
Commission  has  previously  determined 
to  evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  commodity  trading  advisore 
should  be  considered  "small  entities" 
for  purposes  of  the  Regulatory 
Flexibility  Act  and,  if  so,  to  analyze  the 
economic  impact  on  commodity  trading 
advisors  of  any  such  rule  at  that  time."' 
Commodity  trading  advisors  who  would 
place  eligible  ordere  purauant  to  these 
procedures  would  do  so  for  multiple 
clients  and  would  be  participating  as 
investment  managers  in  more  than  one 
financial  market.  Accordingly,  the 
Commission  does  not  beUeve  that 
commodity  trading  advisers  should  be 
considered  "small  entities"  for  purposes 
of  this  regulation. 

Th«efore,  the  Chairperson,  on  behalf 
of  the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  proposed  to  be  taken  herein  vnll 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Proposed  Regulation  1.35(a-l)(5) 
generally  would  apply  to  laige  users  of 
the  market.  It  woidd  provide  relief  bom 
individual  account  identification 
requirements,  thereby  providing  those 
smiall  entities  who  elect  to  use  the  relief 
with  a  less  burdensome  method  for 
satisfying  Commission  Regulation  1.35 
requirements. 

B.  Paperwork  Reduction  Act 

When  publishing  proposed  rules,  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13, 1995))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  In 
compliance  with  the  Act,  the 
Commission,  through  this  rule  proposal, 
solicits  comments  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  profwr  performance  of  the 
functions  of  the  agency,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 


■>  Id.  at  18620. 


of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

'The  Commission  has  submitted  this 
proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  burden  associated  with  this  entire 
collection  (3038-0022),  including  tiiis 
proposed  rule,  is  as  follows: 

Average  burden  hours  per  response: 
3547.01. 

Number  of  Respondents:  11,011.00. 

Frequency  of  Response:  On  Occasion. 

The  burden  associated  with  this 
specific  proposed  rule  is  as  follows: 

Average  burden  hours  per  response: 
0.75. 

Number  of  Respondents:  40O.O0. 

Frequency  of  Response:  On  Occasion. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  this  proposed  rule  should  contact  the 
Desk  Officer,  CFTC,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer,  1155  21st  Street,  NW, 
Washington,  DC  20581,  (202)  418-5160. 

List  ofSublects  in  17  CFR  PuVl 

Brokers,  Commodity  futures. 
Commodity  options.  Consumer 
protection.  Contract  markets, 
Customere,  Members  of  contract 
markets.  Noncompetitive  trading. 
Reporting  and  recordkeeping 
requirements.  Rule  enforcement 
programs. 

In  consideration  of  the  foregoing,  and 
purauant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  5,  5a,  5b,  6(a),  6b, 
8a(7),  8a(9)  and  8c,  7  U.S.C.  7,  7a,  7b. 
8(a),  8b,  12a(7),  12a(9),  and  12c,  Uie 
Commission  hereby  proposes  to  amend 
Part  1  of  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMiMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6,  6a, 
6b,  6c.  6d.  6e,  6f.  6g.  6h,  61.  6j.  6k,  6l.  6in, 
6n,  6o,  6p,  7,  7a,  7b.  8,  9, 12. 12a,  12c  13a, 
13a-l,  16, 16a,  19,  21,  23  and  24. 

2.  Section  1.35  is  proposed  to  be 
amended  by  revising  paragraphs  (a- 
1)(1).  (2)(i),  and  (4)  and  by  adding 
paragraph  (a-l)(5)  to  read  as  foUows: 


706 


Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1998  /  Proposed  Rules 


11.35    Record*  of  Cash  Commodity, 
FutuTM,  and  Option  Transactions 

•  •        •        *        • 

(a-D*  *  * 

(1)  Each  futures  commission  merchant 
and  each  introducing  broker  receiving  a 
customer's  or  option  customer's  order 
shall  immediately  upon  receipt  thereof 
prepare  a  written  record  of  the  order 
including  the  account  identification, 
except  as  provided  in  paragraph  (a-l)(5) 
of  this  section,  and  order  number,  and 
shall  record  thereon,  by  timestamp  or 
other  timing  device,  the  date  and  time, 
to  the  nearest  minute,  the  order  is 
received,  and  in  addition,  for  option 
customers'  orders,  the  time,  to  the 
nearest  minute,  the  order  is  transmitted 
for  execution. 

(2)(i)  Each  member  of  a  contract 
market  who  on  the  floor  of  such  contract 
market  receives  a  oistomer's  or  option 
customer's  order  which  is  not  in  the 
form  of  a  written  record  including  the 
account  identification,  order  nimiber, 
and  the  date  and  time,  to  the  nearest 
minute,  the  order  was  transmitted  or 
received  on  the  floor  of  such  contract 
market,  shall  immediately  upon  receipt 
thereof  prepare  a  written  record  of  the 
order  in  nonerasable  ink,  including  the 
account  identification,  except  as 
provided  in  paragraph  (a-l)(5)  of  this 
section  or  appendix  C  to  this  part,  and 
order  number  and  shall  record  thereon, 
by  timestamp  or  other  timing  device,  the 
date  and  time,  to  the  nearest  minute,  the 
order  is  received. 

•  •        •        *        • 

(4)  Each  member  of  a  contract  market 
reporting  the  execution  from  the  floor  of 
the  contract  market  of  a  customer's  or 
option  customer's  order  or  the  order  of 
another  member  of  the  contract  market 
received  in  accordance  with  paragraphs 
{a-l)(2)(i)  or  (a-l)(2){ii}(A)  of  this 
section,  shall  record  on  a  written  record 
of  the  order,  including  the  account 
identification,  except  as  provided  in 
paragraph  (a-l)(5)  of  this  section,  and 
order  number,  by  timestamp  or  other 
timing  device,  the  date  and  time  to  the 
nearest  minute  such  report  of  execution 
is  made.  Each  member  of  a  contract 
market  shall  submit  the  written  records 
of  customer  orders  or  orders  bom  other 
contract  market  members  to  contract 
market  personnel  or  to  the  clearing 
member  responsible  for  the  collection  of 
orders  prepared  pursuant  to  this 
paragraph  as  required  by  contract 
market  rules  adopted  in  accordance 
with  paragraph  (j){l)  of  this  section.  The 
execution  price  and  other  information 
reported  on  such  order  tickets  must  be 
written  in  nonerasable  ink. 

(5)  Bunched  orders  for  eligible 
aecouitts.  A  specific  customer's  account 


identifier  need  not  be  recorded  at  the 
time  a  bunched  order  is  placed  on  a 
contract  market  or  upon  report  of 
execution,  provided  that  the  following 
requirements  are  met  and  that  the  order 
is  handled  in  accordance  with  contract 
market  rules  that  have  becin  submitted 
to  the  Commission  and  approved  or 
permitted  into  efi^ect  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  §  1.41.  The 
bimched  order  must  be  allocated  to  the 
eligible  accounts  prior  to  the  end  of  the 
day  on  which  the  order  is  executed. 

(i)  Eligible  orders.  Bimched  orders 
placed,  executed,  and  allocated 
pursuant  to  this  paragraph  {a-l)(5)  must 
be  placed  by  an  eligible  account 
manager  on  behalf  of  consenting  eligible 
customers  as  part  of  its  management  of 
a  portfolio  also  containing  instruments 
-which  are  either  exempt  from  regulation 
pursuafbt  to  the  Commission's 
regulations  or  excluded  fit>m 
Commission  regulation  under  the  Act. 

(ii)  Eligible  accoimt  managers.  The 
person  placing  and/or  directing  the 
allocation  of  an  eligible  order  and  its 
principal,  if  any,  ("accoimt  manager") 
must  be  one  of  the  following  which  has 
been  granted  investment  discretion  with 
regard  to  eligible  customer  accounts: 

(A)  A  commodity  trading  advisor 
registered  with  the  Commission 
pursuant  to  the  Act; 

(B)  An  investment  adviser  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Investment 
Advisers  Act  of  1940;  or 

(C)  A  bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation. 

(iiijEligible  customers. 

(A)  Eligible  orders  may  be  allocated  to 
accounts  owned  by  the  follovnng 
entities  which  have  consented  in 
advance,  in  writing,  to  the  account 
manager  that  orders  may  be  placed, 
executed,  and  allocated  in  accordance 
with  this  paragraph: 

[1)  A  bank  or  trust  company; 

[2)  A  savings  association  or  credit 
union; 

[3)  An  insurance  company; 

[4]  An  investment  company  subject  to 
regulation  imder  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l, 
et  seq.)  or  an  investment  company 
performing  a  similar  role  or  function 
subject  to  foreign  regulation,  provided 
that  the  investment  company  or  foreign 
person  is  not  formed  solely  for  the 
purpose  of  constituting  an  eligible 
customer  and  has  total  assets  exceeding 
S5,000,000; 

(5)  A  commodity  pool  formed  and 
operated  by  a  person  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 


function  subject  to  foreign  regulation, 

S)rovided  that  the  commodity  pool  or 
oreign  person  is  not  formed  solely  for 
the  purpose  of  constituting  an  eligible 
customer  and  has  total  assets  exceeding 
$5,000,000; 

(6)  A  corporation,  partnerahip, 
proprietorship  (but  not  a  sole 
proprietorship),  organization,  trust,  or 
other  entity  comprised  of  more  than  one 
person,  provided  that  the  entity  was  not 
formed  solely  for  the  purpose  of 
constituting  an  eligible  customer  and 
has  either  a  net  worth  exceeding 
$1,000,000  or  total  assets  exceeding 
$10,000,000; 

(7)  A  corporate  qualified  pension, 
profit  sharing,  or  stock  bonus  plan 
subject  to  Title  1  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA"),  or  a  foreign  person 
performing  a  similar  role  or  function 
subject  to  foreign  regulation,  with  total 
assets  exceeding  $5,000,000  or  whose 
investment  decisions  are  made  by  a 
bank,  trust  company,  insurance 
company,  investment  adviser  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-l, 
et  seq.),  or  a  conunodity  trading  advisor 
subject  to  regulation  under  the  Act,  or 
any  plan  defined  as  a  governmental  plan 
in  Section  3(32)  of  Title  1  of  ERISA,  but 
not  including  a  self-directed  plan; 

(8)  Any  governmental  entity 
(including  the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

19)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a,  et 
seq.)  or  a  foreign  person  performing  a 
similar  role  or  function  subject  to 
foreign  regulation,  acting  on  its  own 
behalf;  provided,  however,  that  the 
broker-dealer  may  not  be  a  natural 
person  or  sole  proprietorship;  or 

{10)  A  futiu^s  commission  merchant 
subject  to  regulation  under  the  Act  or  a 
foreign  person  performing  a  similar  role 
or  function  subject  to  foreign  regulation, 
acting  on  its  own  behalf;  provided, 
however,  that  the  futures  commission 
merchant  may  not  be  a  natural  person 
or  sole  proprietorship. 

(B)  The  following  persons,  or  any 
combination  thereof,  may  not  have  an 
interest  of  ten  percent  or  greater  in  any    , 
account  that  receives  any  part  of  an 
eligible  order: 

(1)  The  account  manager; 

(2)  The  futures  commission  merchant 
allocating  the  order; 

(3)  Any  general  partner,  officer, 
director,  or  owner  of  ten  percent  or 
more  of  the  equity  interest  in  the 
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account  manager  or  the  futures 
commission  mdijchant  allocating  the 
order;  I 

(4)  Any  employee,  associated  person, 
or  Umited  partiur  of  the  account 
manager  or  the  jfiitures  commission 
merchant  allocaljing  the  order  who 
affects  or  supervises  the  handling  of  the 
order;  j , 

(5)  Any  business  affiliate  that,  directly 
or  indirectly,  controls,  is  controlled  by, 
or  is  under  cominon  control  with,  the 
accoimt  managcJij  or  the  hitiu-es 
commission  merchant  allocating  the 
order;  or  \  [ 

(6)  Any  spouM,  parent,  sibling,  or 
child  of  the  foreyoing  persons. 

(iv)  Account  (j^rtification. 

(A)  Before  pla|ding  the  initial  eligible 
order,  the  accouji^t  manager  must  certify, 
in  writing,  to  each  futures  commission 
merchant  executing  and/or  allocating 
any  part  of  the  aider  that  the  account 
manager  is  awaij^  of  the  provisions  of 
this  paragraph  and  is,  and  will  remain, 
in  compliance  with  the  requirements  of 
this  paragraph. 

(B)  Before  placing  the  initial  eligible 
order,  the  accoutit  manager  must 
provide  each  futures  commission 
merchant  allocating  the  order  with  a  list 
of  eligible  future|$  accounts. 

(v)  AUocationi 

(A)  The  account  manager  and  the 
futures  commis^|>n  merchant  allocating 
the  order  must  allocate  fills  from  each 
eligible  order  to  eligible  participating 
customer  accounts  prior  to  the  end  of 
the  day  the  order  is  executed,  as 
specified  by  exchange  rules  for  this 
purpose.  '  1 

(B)  Allocations  iof  eligible  orders  must 
be  fair  and  non-i|ieferential,  taking  into 
account  the  effedtlon  each  relevant 
portfolio  in  the  benched  order. 

(vi)  Recordkeeping. 

(A)  Each  eligible  order  must  be 
identified  on  thejiffice  and  floor  order 
tickets  at  the  time  of  placement.  These 
order  tickets  also  must  identify  the 
account  manageri  blacing  the  order. 

(B)  Each  transalqtion  resulting  from  an 
eligible  order  mulsjt  be  identified  on 
contract  market  trade  registers  and  other 
computerized  tratje  practice 
surveillance  records. 

(C)  The  futures  Commission  merchant 
carrying  the  acco^nt  must  identify  each 
trade  resulting  fr4<n  the  execution  of  an 
eligible  order  on  Cbnfirmation 
statements  provided  to  eligible  customer 
accounts.  I  j 

(D)  Each  account  manager  must  make 
available,  upon  re<)uest  of  any 
representative  of  the  Commission  or  the 
United  States  Dejj^rtment  of  Justice,  the 
following: 


(1)  The  customer  consent  documents 
required  pursuant  to  paragraph  (a- 
l)(5)(iii)(A)  of  this  section;  and 

[2]  Records  reflecting  futures  and 
option  transactions,  other  transactions 
executed  pursuant  to  the  portfolio 
management  strategy,  and  any  other 
records  that  would  identify  the 
management  strategy  and  relate  to,  or 
reflect  upon,  the  fairness  of  the 
allocations. 

(E)  Each  accoimt  manager  must  make 
available  for  review,  upon  request  of  an 
eligible  customer,  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers.  These 
data  may  be  prepared  so  as  not  to 
disclose  the  identity  of  individual 
account  holders. 

(vii)  Contract  market  rule  enforcement 
programs.  As  part  of  its  rule 
enforcement  program,  each  contract 
market  that  adopts  rules  that  allow  the 
placement,  execution,  and  allocation  of 
eligible  orders  must  adopt  audit 
procedures  to  determine  compliance 
with  the  certification,  allocation,  and 
recordkeeping  requirements  identified 
in  paragraphs  (a-l)(5)(iv),  (v)(A),  and 
(vi)(A)  through  (C)  of  this  section. 
*        •        *        •        • 

Issued  in  Washington,  DC  on  December  31. 
1997  by  the  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[FR  Doc.  98-240  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[REQ-11 9449-07] 
RIN  1545-AV75 

Qualified  Zone  Academy  Bonds 

agency:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  to 
holders  and  issuers  of  qualified  zone 
academy  bonds.  These  proposed 
regulations  reflect  changes  made  by  the 
Taxpayer  Relief  Act  of  1997,  Pub.  L.  No. 
105-34,  111  Stat.  788  (1997),  and  affect 
holders  and  issuers  of  qualified  zone 
academy  bonds.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 


document  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  April  7, 1998.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  27, 1998, 
must  be  received  by  May  6, 1998. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-119449t97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-1 19449-97), 
Courier's  Desk,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
directly  to  the  IRS  Internet  site  at 
http:www.irs.ustreas.gov/prod/taxregs/ 
comments.html.  The  public  hearing  will 
be  held  in  Room  2615,  Internal  Revenue 
Building,  1111  Constitution  Ave.  NW, 
iVashington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Timothy  L. 
Jones,  (202)  622-3980;  concerning 
submissions  and  the  hearing,  LaNita 
Van  Dyke  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATKM: 
Background 

Section  1.1397E-1T.  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  is  issued 
to  provide  guidance  to  holders  and 
issuers  of  qualified  zone  academy 
bonds. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and.  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
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Business  Administration  for  comment    ' 
on  its  impact  on  small  business. 

Comments  and  PuUic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  27, 1998,  at  10:00  a.m.  in  Room 
2615,  Internal  Revenue  Building,  1111  C 
Constitution  Avenue  NW,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  wil?  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  C.F.R.  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  7, 1998  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  May  6, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
conmients. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

Several  persons  from  the  Office  of 
Chief  Counsel  and  the  Treasury 
Department  participated  in  the 
development  and  drafting  of  these 
regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regidatioos 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  as  follows: 

Aotiuiritjr:  26  U.S.C  7805  *   *   * 

Section  1.1397E-1  also  issued  under 
26  U.S.C.  1397E(b)  and  1397E(d).  •  *  * 

Par.  2.  Sections  1.1397E-1  is  added  to 
read  as  follows: 

i  1.1397E-1    QuaOflad  zona  academy 


[The  text  of  this  proposed  section  is  the 
same  as  the  text  of  $  1.1397E-1  published 


elsewhere  in  this  issue  of  the  Federal 

Regisiar.] 

Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 

[PR  Doc.  98-17  Filed  1-6-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  54 

[REG-209485-8«] 

RIN  1545-nAI93 

Continuation  Coverage  Requirements 
of  Group  Health  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  that  provide 
guidance  under  section  4980B  of  the 
Internal  Revenue  Code  on  certain 
changes  made  by  the  Health  Insurance 
Portabihty  and  Accoimtability  Act  of 
1996,  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  relating  to  the  continuation 
coverage  requirements  applicable  to 
group  health  plans.  The  regulations  will 
generally  affect  sponsors  of  and 
participants  in  group  health  plans,  and 
they  provide  plan  sponsors  and  plan 
administrators  with  guidance  necessary 
to  comply  with  the  law. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  7, 1998. 

ADDRESSES:  Send  Submissions  to: 
CC:DOM:CORP:R  (REG-209485-86). 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (1^0-209485-86), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/coraments.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Russ 
Weinheimer.  202-622-4695;  concerning 
submissions  or  requests  for  a  hearing, 
LaNita  VanDyke,  202-622-7190  (not 
toll-free  niunbers). 


SUPPI^MENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasiury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  9, 1998.  Comments 
are  specifically  requested  concerning 
the  following: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  inibrmation,  including  the 
application  of  automated  collection 
tedmiques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  is  in 
proposed  §  54.4980B-l(a)(l)(iii).  This 
collection  of  information  is  required  l^ 
statute.  The  likely  respondraits  are 
individuals.  Responses  to  this  collection 
of  information  are  required  in  order  to 
obtain  the  benefit  of  an  extended  period 
during  which  a  group  health  plan  must 
make  COBRA  continuation  coverage 
available. 

Estimated  total  annual  reporting 
burden:  440  hours. 

The  estimated  annual  burden  per 
respondent:  1  minute. 

Estimated  number  of  respondents: 
26,400. 

Estimated  annual  frequency  of 
responses:  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  informaticm 
imless  the  collection  of  information 
din)lavs  a  valid  control  number. 

Bodes  or  records  relating  to  a 
collection  of  information  must  be 
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retained  as  lon^as  their  contents  may 
become  materiu  in  the  administration 
of  any  internal  iijevenue  law.  Generally 
tax  returns  and  :ax  return  information 
are  confidential  as  required  by  26 
U.S.C  6103. 

Background 

The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA) 
amended  the  Cnde  to  add  health  care 
continuation  coterage  requirements. 
These  provisions,  now  set  forth  in 
section  4980B  of  the  Code.*  generally 
apply  to  a  groubi  health  plan  maintained 
by  an  employai|  ivith  at  least  20 
employees,  and  ^uire  such  a  plan  to 
ofier  Mcfa  qualiJBed  beneficiary  who 
would  otherwise  lose  coverage  as  a 
result  of  a  qiialjAring  event  an 
opportunity  to  ^lect,  within  the 
applicable  electikm  period.  COBRA 
continuation  coverage.  The  COBRA 
continuation  contarage  requirements 
were  amended  bfa  various  occasions.' 
most  recently  under  the  Health 
Insurance  Portafallity  and 
Accountabilityllct  of  1996  (HIPAA). 

Proposed  r^tUaticMis  providing 
guidance  under:ttie  continuation 
coverage  requiraments  as  originally 
OMCted  by  COBRA  and  as  amended  by 
the  Tax  Reform  Act  of  1986.  were 
published  as  proposed  Treasury 
Regulation  §  1.162-26  in  the  Federal 
KaSister  of  June  J5. 1987  (52  FR  22716). 

The  new  set  ollproposed  regulations 
being  published!  in  this  notice  of 
proposed  rulemaking  reflects 
principally  the  most  recent  set  of 
statutory  diangei^— those  made  by 
mPAA— but  also  reflects  certain 
changes  made  by  the  Technical  and 
Miscellaneous  Ravenue  Act  of  1988 
(TAMRA)  and  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  "89). 

'  The  COBRA  contniMtion  covarage  raquiienMnU 
were  initUlly  set  forth  under  section  162(k)  of  the 
Code,  but  were  niove(l;to  section  4980B  of  the  Code 
by  the  Technical  andil^iscelUneous  Revenue  Act  of 
1988  (TAMRA).  TAK^RA  changed  the  sanction  for 
bilure  to  comply  wit^the  continuation  coverage 
requirements  of  the  qode  from  a  disallowance  of 
certain  employer  deductions  under  section  162  (and 
denial  of  the  income  exclui^ion  under  section  10(B(a) 
to  certain  highly  compenset^d  employees  of  the 
employer)  to  an  excise  tax  under  section  4980B. 

'Changes  affecting  the  COBRA  continuation 
coverage  provisions  were  made  under  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  the  Tax  Reform 
Act  of  1986,  the  Tachi^cai  and  Miscellaneous 
Revenue  Act  of  1988,  tie  Omnibus  Budget 
Reconciliation  Act  of  Ilto9.  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  the  Small  Business  |ob 
Protection  Act  of  1998,  and  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996.  The 
statutory  coatinuatioQ  (overage  raquiramenU  have 
also  bean  aSsctad  by  «a  amendment  made  to  the 
definition  of  group  he»hh  plan  in  section  5000(bXl) 
by  the  Omnibus  Budget  Reconciliation  Act  of  1993; 
that  deBnition  is  incoqiorated  by  reference  in 
section  49aOB(g)(2). 


Explanation  (rf^Provisioas 

Disability  Extension;  Permitted 
Premiums 

As  originally  enacted,  the  COBRA 
continuation  coverage  provisions 
required  plans  to  mdce  continuation 
coverage  available  for  up  to  18  months 
in  the  case  of  a  qualifying  event  that  is 
a  termination  of  employment  or 
reduction  in  hours  of  employment  and 
for  up  to  36  months  for  all  other 
qualifying  events,  such  as  death  of  the 
covered  employee,  divorce  from  the 
covered  employee,  or  a  dependent  child 
ceasing  to  fa«  a  dependent  under  the 
generally  applicable  requirements  of  the 
plan.  If  someone  became  entitled  to  the 
18-month  maximum  period  of  coverage 
and  experienced  a  second  qualifying 
event  during  that  period  of  COBRA 
continuation  coverage,  then  the  law 
provided  an  extended  period  of 
coverage  so  that  there  would  be  a  total 
of  36  months  of  OCffiRA  continuation 
coverage  measured  frmn  the  date  of  the 
first  mialifying  event. 

Under  OBRA  '89.  provisions  were 
added  allowing  the  18-month  period  to 
be  extended  to  29  months  if  a  qualified 
beneficiary  was  disabled  at  the  time  of 
the  qualifying  event.  Section  421  of 
HIPAa  changed  these  provisions  by 
requiring  plans  to  allow  the  disability 
extension  if  a  qualified  beneficiary  is 
disabled  within  the  first  60  days  of 
COBRA  ccmtinuation  coverage  and  by 
clarifying  that  nendisabled  qtiaUfied 
beneficiaries  with  respect  to  the  same 

aualifying  event  are  also  entitled  to  the 
isability  extension. 
Thus,  under  the  current  provisions  in 
the  Code,  all  qualified  beneficiaries  with 
respect  to  the  same  qualifying  event  are 
entitled  to  an  extension  of  the  maximum 
period  of  COBRA  continuation  coverage 
bom  18  to  29  months,  if  three 
conditions  are  satisfied.  First,  each 
qualified  beneficiary  must  be  a  qualified 
beneficiary  in  connection  with  a 
quaUfying  event  that  is  a  termination  of 
emplojrment  or  reduction  in  hours  of 
employment.  Second,  a  qualified 
beneficiary  must  be  detennined  to  have 
been  disabled  (within  the  meaning  of 
title  n  or  title  XVI  of  the  Social  Security 
Act)  within  the  first  60  days  of  COBRA 
continuation  coverage.  Third,  the  plan 
administrator  must  be  provided  with  a 
copy  of  the  determination  of  disability 
on  a  date  that  is  both  within  60  days 
after  the  determination  is  issued  and 
before  the  end  of  the  initial  18-month 
period  of  COBRA  continuation 
coverage.  In  the  case  of  a  disability 
extension,  for  any  period  after  the  end 
of  the  18th  month  of  COBRA 
continuation  coverage,  the  plan  may 
generally  require  payment  for  COBRA 


continuation  coverage  in  an  amount  that 
does  not  exceed  150  percent  of  the 
applicable  premium. 

These  proposed  regulations  ':larify  the 
statutory  disability  extension 
requirements  in  several  respects.  For 
example,  the  first  60  days  of  COBRA 
continuation  coverage  are  generally 
measiued  fix>m  the  £ite  of  the 
termination  of  employment  or  reduction 
in  hours  of  employment.  An  exception 
applies  if  coverage  would  be  lost  (in  die 
absence  of  an  election  for  COBRA 
continuation  coverage)  after  the  date  of 
the  qualifying  event  and  if  the  plan  has 
elected  to  measure  both  the  maximum 
coverage  period  and  the  period  for 
providing  notice  upon  the  occurrence  of 
a  qualifying  event  from  the  date  that 
coverage  would  be  lost  rather  than  from 
the  date  of  the  qualifying  event.  In  such 
a  case,  the  first  60  days  of  COBRA 
continuation  coverage  are  also  measured 
from  the  date  that  coverage  would  be 
lost. 

In  addition,  these  proposed 
regulations  make  clear  that  the 
disability  extension  appUes  to  each 

Jualified  beneficiary,  whether  or  not 
isabled,  that  each  quaUfied  beneficiaiy 
has  an  independent  right  to  the 
disability  extension,  and  that  any  of  the 
qualified  beneficiaries  may  provide  the 
plan  administrator  with  a  copy  of  the 
determination  of  disability. 

Another  clarification  relates  to  the 
period  during  which  the  plan  may 
charge  150  percent  of  the  applicable 
premium,  lliese  proposed  regulations 
make  clear  that  the  plan  may  require 
pajrment  equal  to  150  percent  of  the 
appUcable  premium  if  a  disabled 
qualified  beneficiary  experiences  a 
second  qualifying  event  during  the 
disability  extension.  In  such  a  case  (that 
is,  where  the  disabled  qualified 
beneficiary  is  entitled  to  a  36-month 
maximum  coverage  period  only  because 
a  second  qualifying  event  occure  dining 
the  disability  extension),  the  plan  may 
require  payment  of  150  percent  of  the 
applicable  premium  until  the  end  of  the 
36-month  maximum  coverage  period. 

HIPAA  also  added  provisions  to  the 
Code,  in  section  9802(b),  that  generally 
prohibit  discrimination  in  premiums  on 
the  basis  of  health  status,  including  on 
the  basis  of  disability.  These  proposed 
regulations  clarify  that  a  plan  that 
requires  a  disabled  qualified  beneficiaiy 
entiUed  to  the  disability  extension  to 
pay  150  percent  of  the  applicable 
premiiun  (as  permitted  by  the  proposed  ' 
regulations)  does  not  for  that  reason  Call 
to  comply  with  the  nondiscrimination 
requirements  of  section  9802(b). 

These  proposed  regulations  do  not 
address  the  extent  to  which  a  plan  can 
charge  150  percent  of  the  applicd)le 
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premiiun  to  a  qualified  beneficiary  who 
is  not  disabled.  Comments  are  requested 
on  this  issue. 

Newborn  and  Adopted  Children  Treated 
as  Qualified  Beneficiaries 

Secticm  421  of  HIPAA  also  provides 
that  a  child  bom  to  or  placed  for 
adoption  with  the  covered  employee 
during  a  period  of  COBRA  continuation 
coverage  is  a  qualified  beneficiary.  Such 
a  child  generally  is  eligible  to  be 
enrolled  immediately  for  COBRA 
continuation  coverage  under  the  plan. 
These  proposed  regulations  clarify  that 
the  maximum  coverage  period  for  such 
a  child  is  measured  from  the  date  of  the 
qualifying  event  that  gives  rise  to  the 
period  of  COBRA  continuation  coverage 
during  which  the  child  is  bom  or 
adopted  and  not  from  the  date  of  birth 
or  placement  for  adoption.  Thus,  the 
child's  maximum  period  of  COBRA 
continuation  coverage  would  end  at  the 
same  time  as  the  maximum  period  for 
other  family  members.  In  addition,  the 
statutory  term  placement  for  adoption  is 
clarified  to  include  an  adoption  that  is 
not  preceded  by  a  placement  for 
adoption. 

Long-Term  Care;  MS  As 

Section  321(d)  of  HIPAA  amended 
section  4980B  of  the  Code  to  provide 
that  a  plan  does  not  constitute  a  group 
health  plan  subject  to  the  COBRA 
continuation  coverage  requirements  if 
substantially  all  of  the  coverage 
provided  under  the  plan  is  for  qualified 
long-term  care  services,  as  defined  in 
section  7702B(c).  These  proposed 
regulations  permit  a  plan  to  use  any 
reasonable  method  in  determining 
whether  substantially  all  of  the  coverage 
is  for  qualified  long-term  care  services. 
Further,  the  proposed  regulations  reflect 
section  106(b)(5),  added  by  HIPAA, 
which  provides  that  COBRA 
continuation  coverage  is  not  required  to 
be  made  available  vmh  respect  to 
medical  savings  accoimts  (MS As),  as 
defined  under  section  220. 

Good  Faith/Reasonable  Interpretations 

The  effective  date  of  these  regulations, 
when  made  final,  will  not  be  earlier 
than  the  date  of  publication  of  final 
regulations  in  the  Federal  Register.  For 
the  period  before  the  effective  date  of 
final  regulations,  plans  and  employers 
are  required  to  operate  in  good  faith 
compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements.  Compliance  with  the 
terms  of  the  proposed  regulations 
concerning  the  matters  addressed  is 
deemed  to  be  good  faith  compliance 
with  a  reasonable  interpretation  of  the 
statutfxy  requirements.  Actions 


inconsistent  with  the  terms  of  the 
proposed  regulations  will  not 
necessarily  constitute  a  lack  of  good 
faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements;  whether  there  has  been 
good  faith  compliance  with  a  reasonable 
interpretation  of  the  statutory 
requirements  will  depend  on  all  the 
facts  and  circumstances  of  each  case. 
Plans  and  employers  may  also  contkiue 
to  rely  on  proposed  Treasury  Regulation 
§  1.162-26  (published  oa  June  15, 1987 
in  52  FR  22716),  except  to  the  extent 
that  that  proposed  regulation  is 
inconsistent  with  statutory  amendments 
made  after  its  date  of  publication. 

Future  Guidance  Concerning  COBRA 
Obligations  in  Certain  Stock  and  Asset 
Sales 

Treasury  and  the  IRS  are  currently 
considering  the  issuance  of  guidance 
concerning  COBRA  obligations  in  cases 
involving  a  sale  of  stock  in  an  employer 
that  causes  the  employer  to  become  a 
member  of  another  controlled  group  of 
corporations  (a  "stock  sale"),  or  a  sale 
of  substantial  assets  by  an  employer 
(such  as  a  plant  or  division)  to  another 
employer  outside  the  controlled  group 
(an  "asset  sale"). 

The  approach  imder  consideratioo 
generally  would  provide,  in  the  case  of 
a  stock  sale  to  a  buyer  maintaining  a 
group  health  plan,  that  the  buyer's 
group  health  plan  (and  not  a  plan 
maintained  by  the  seller)  would  be 
responsible,  after  the  date  of  the  sale,  for 
complying  with  the  COBRA 
continuation  coverage  requirements 
with  respect  to  any  covered  employee 
(and  associated  qualified  beneficiary) 
whose  last  employment  was  with  the 
sold  corporation.  Thus,  for  example,  the 
buyer's  group  health  plan  would  have 
the  obligation,  after  the  date  of  the  sale, 
to  comply  with  the  COBRA 
continuation  coverage  requirements 
with  respect  to  those  individuals 
regardless  of  whether  their  qualifying 
events  were  connected  to  the  sale  of 
stock  or  were  in  advance  of  and  not 
coimected  to  the  sale.  If  the  buyer  did 
not  maintain  a  group  health  plan,  then 
a  group  health  plan  of  the  seller  would 
continue  to  be  responsible  for 
complying  with  the  COBRA 
continuation  coverage  requirements 
with  respect  to  qualified  beneficiaries 
associated  with  the  sold  corporation. 

In  the  case  of  an  asset  sale,  the 
approach  under  consideration  generally 
would  provide  that  a  group  health  plan 
maintained  by  the  seller  (and  not  a  plan 
maintained  by  the  buyer)  would  be 
responsible  for  complying  with  the 
COBRA  continuation  coverage 
requirements  with  respect  to  any 


covered  employee  (and  associated 
qualified  beneficiary)  whose  last 
employment  was  associated  with  the 
purchased  assets.  However,  an 
exception  would  be  provided  if  the 
buyer  were  a  "successor  employer,"  in 
which  case  a  group  health  plan  of  the 
buyer  would  be  responsible  for 
complying  with  the  COBRA 
continuation  coverage  requirements 
with  respect  to  qualified  beneficiaries 
associated  with  the  purchased  assets. 
Consideration  is  being  given  to  treating 
a  buyer  as  a  successor  employer  in 
connection  with  an  asset  sale  only  if  the 
buyer  acquires  substantial  assets  (such 
as  a  plant  or  division,  or  substantially 
all  of  the  assets  of  a  trade  or  business): 
and  continues  the  business  operations 
associated  with  those  assets  without 
interruption  or  substantial  change,  and 
only  if,  in  connection  with  the  sale,  the 
selling  employer  ceases  to  maintain  any 
group  health  plan.  The  approach  might 
also  include  a  presumption  that  the 
cessation  is  in  connectioii  with  the  sale 
if  it  occiu^  within  6  months  of  the  sale. 

Comjnents  are  requested  on  this 
possible  approach  to  assigning 
responsibility  for  compliance  with  the 
COBRA  continuation  coverage 
requirements  in  the  context  of  stock 
sales  and  asset  sales  and  on  any  related 
issues  that  should  be  addressed. 

Special  Analyses 

It  has  been  determined  that  tlus  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  coUection-of- 
information  requirement  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
collection-of-information  requirement  is 
imposed  on  individual  qualified 
beneficiaries  and  not  on  small 
businesses  or  other  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conoments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (a  signed  original  and  eight  (8) 
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copies)  to  the  I  ^.  All  comments  will  be 
availsi)le  for  public  inspection  and 
copying.  A  pubKc  hearing  may  be 
scheduled  if  revested  in  writing  by  a 
person  that  tin^ly  submits  written 
comments.  If  ajpublic  hearing  is 
scheduled,  notide  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Rsgistor. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulitions  is  Russ 
Weinheimer,  Omce  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organi^tions).  However,  other 
personnel  fromil^e  IRS  and  Treasury 
Department  pai|t|cipated  in  their 
development.    1 1 

List  of  Sub)ectB  ita  26  CFR  Part  54 

Excise  taxes.  Health  insurance. 
Pensions.  Reporl|ing  and  recordkeeping 
requirements.    1 1 

Propoaed  Ameqi^inents  to  the 
Regulations       || 

Accordingly,  ps  CFR  part  54  is 
proposed  to  be  ataended  as  follows: 

Paragraph  1.  Ifhe  authority  citation 
for  Part  54  is  amended  in  part  by  adding 
an  entry  in  numj^cal  order  to  read  as 
follows: 


,C.  7805  • 


lB-1  also  issued  under 


Authority:  26 

Section  54.4( 
26  U.S.C.  49801^ 

Par.  2.  A  new  Section  54.4980B-1  is 
added  to  read  as  follows: 

S54.4980B-1    CaltainchwigMiotha 
continuation  covwbge  rsquiraments  of 
group  health  plank 

(a)  Disability  Mtension—{l)  lit 
general.  Paragrapjis  (a)(2).  (3),  and  (4)  of 
this  section  (destKbing  qualified 
beneficiaries  entitled  to  a  disability 
extension,  the  length  of  the  extension, 
and  the  amount  that  a  plan  can  require 
qualified  beneficiaries  to  pay  during  the 
extension)  apply  to  a  group  health  plan 
only  if  all  three  M  the  conditions  of  this 
paragraph  (a)(1)  ^  satisfied. 

(i)  A  terminatioh-of-employment 
qualifying  event  Qcaus. 

(ii)  An  mdividiial  (whether  or  not  the 
covered  employe^)  who  is  a  qualified 
beneficiary  in  connection  with  the 
termination-of-ei^loyment  qualifying 
event  is  determined  under  title  n  or  XVI 
of  the  Social  Security  Act  to  have  been 
disabled  at  any  ti^e  dining  the  first  60 
days  of  COBRA  continuation  coverage. 
For  this  purpose.  t[he  first  60  days  of 
COBRA  continuation  coverage  are 
measured  fit)m  the  date  of  the 
termination-of-employment  qualifying 


event,  except  thai 


would  occur  at  a  later  date  in  the 
absence  of  an  elet  ition  for  COBRA 


if  a  loss  of  coverage 


continuation  coverage  and  if  the  plan 
provides  for  the  extension  of  required 
periods  (as  permitted  under  section 
4980B(f)(8)),  then  the  first  60  days  of 
COBRA  continuation  coverage  are 
measured  from  the  date  on  which  the 
coverage  would  be  lost. 

(iii)  Any  of  the  qualified  beneficiaries 
affected  by  the  termination-of- 
employment  qualifying  event  provides 
notice  to  the  plan  administrator  of  the 
disability  determination  on  a  date  that 
is  both  within  60  days  after  the  date  the 
determination  is  issued  and  before  the 
end  of  the  original  18-month  maximum 
coverage  period  that  applies  to  the 

termination-of-employment  qualifying 
event 

(2)  Maximum  coverage  period — (i) 
The  maximum  coverage  period  ends — 

(A)  29  months  after  the  date  of  the 
termination-of-employment  qualifying 
event;  or 

(B)  36  months  after  the  date  of  the 
termination-of-employment  qualifying 
event  if  a  qualifying  event  (other  than  a 
bankn^itcy  qualifying  event)  occtus 
during  the  29-month  period  that  begins 
on  the  date  of  the  termination-of- 
employment  qualifying  event. 

(u)  If.  in  the  absence  of  an  election  for 
COBRA  continuation  coverage,  coverage 
imder  the  group  health  plan  would  be 
lost  after  the  date  of  the  termination-of- 
emplo)anent  qualifying  event  and  the 
plan  provides  fbr  the  extension  of  the 
required  periods,  as  permitted  imder 
secUon  4980B(f)(8).  then  the  dates  or 
periods  in  paragraph  (a)(2)(i)  of  this 
section  are  measured  fitim  the  date  on 
whichxoverage  would  be  lost  and  not 
fiom  the  date  of  the  termination-of- 
employment  qualifying  event. 

(ui)  Nothing  in  section  4980B  or  this 
section  prohibits  a  group  health  plan 
fitjm  providing  coverage  that  continues 
beyond  the  end  of  the  maximum 
coverage  period. 

(3)  Application  to  all  qualified 
beneficiaries.  Paragraph  (a)(2)  of  this 
section  applies  to  all  qualified 
beneficiaries  entitled  to  COBRA 
continuation  coverage  because  of  the 
same  termination-of-employment 
qualifying  event.  Thus,  for  example,  the 
29-month  period  applies  to  each 
qualified  beneficiary  who  is  not 
disabled  as  well  as  to  the  quahfied 
beneficiary  who  is  disabled,  and  it 
applies  independently  with  respect  to 
each  of  the  qualified  beneficiaries. 

(4)  Payment  during  disability 
extension — (i)  Disabled  qualified 
beneficiaries— (A)  A  group  health  plan 
is  permitted  to  require  a  disabled 
qualified  beneficiary  described  in 
paragraph  (a)(1)  of  this  section,  for  any 
period  of  COBRA  continuation  coverage 
after  the  end  of  the  18th  month,  to  pay 


an  amount  that  does  not  exceed  150 
percent  of  the  applicable  premium. 
However,  the  plan  is  not  permitted  to 
require  a  disabled  qualified  beneficiary 
described  in  paragraph  (a)(1)  of  this 
section  to  pay  an  amount  that  exceeds 
102  percent  of  the  applicable  premium 
for  any  period  of  COBRA  continuation 
coverage  to  which  the  qualified 
beneficiary  is  entitled  without  regard  to 
the  application  of  this  paragraph  (a). 
Thus,  if  a  disabled  qualified  beneficiary 
described  in  paragraph  (a)(1)  of  this 
section  experiences  a  second  quaUfying 
event  within  the  original  18-month 
period  of  COBRA  continuation 
coverage,  then  the  plan  is  not  permitted 
to  require  the  qualified  beneficiary  to 
pay  an  amount  that  exceeds  102  percent 
of  the  applicable  premium  for  any 
period  of  COBRA  continuation 
coverage.  By  contrast,  if  a  disabled 
qualified  beneficiary  described  in 
paragraph  (a)(1)  of  this  section 
experiences  a  second  qualifying  event 
after  the  end  of  the  18ui  month  of 
original  COBRA  continuation  coverage, 
the  plan  may  require  the  qualified 
beneficiary  to  pay  an  amount  that  is  up 
to  150  percent  of  the  applicable 
premiiun  for  the  remainder  of  the  period 
of  COBRA  continuation  coverage  (that 
is.  bom  the  beginning  of  the  19th  month 
through  the  end  of  the  36th  month). 

(B)  A  group  health  plan  does  not  fail 
to  comply  with  section  9802(b)  and 
§  54.9802-lT(b)  (which  generally 
prohibit  an  individual  from  being 
charged,  on  the  basis  of  health  status,  a 
higher  premium  than  that  charged  for 
similarly  situated  individuals  enrolled 
in  the  plan)  with  respect  to  a  disabled 
qualified  beneficiary  described  in 
paragraph  (a)(1)  of  this  section  merely 
because  the  plan  requires  payment  of  a 
premium  in  an  amount  permitted  under 
paracraph  (a)(4)(i)(A)  of  this  section. 

(ii  j  Nondisabled  qualified 
beneficiaries.  [Reserved]. 

(b)  Newborns  and  adopted  children.  A 
child  who  is  bom  to  or  placed  for 
adoption  with  a  covered  employee 
during  a  period  of  COBRA  continuation 
coverage  is  a  qualified  beneficiary  and 
generally  is  eligible  to  be  enrolled 
immediately  for  COBRA  continuation 
coverage  under  the  plan.  See  section 
4980B(g)(l)(A),  section  9801(f)(2)  and 
§54.9801-6T(b)  (relaUng  to  special 
enrollment  rights  of  de{>endents  of 
employees),  and  Q&A-31  of  §  1.162-26 
of  this  chapter  (relating  to  the  right  of 
quahfied  beneficiaries  to  have  new 
family  members  covered  to  the  same 
extent  that  similarly  situated  active 
employees  can  have  new  family 
members  covered  under  the  plan).  Such 
a  child  has  the  same  open-enrollment- 
period  rights  as  other  qualified 
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beneficiaries  with  respect  to  the  same 
qualifying  event  (see  Q&A-30(c)  of 
§  1.162-26  of  this  chapter)  and  would  be 
entitled  to  a  36-month  maximum 
coverage  period  if  a  second  qualifying 
event  occurred  while  the  child  was  in 
a  period  of  CX)BRA  continuation 
coverage  resulting  from  a  termination- 
of-employment  qualifying  event.  The 
maximum  coverage  period  for  such  a 
child  is  measured  fr^m  the  same  date  as 
for  other  quahfied  beneficiaries  with 
respect  to  the  same  qualifying  event 
(and  not  from  the  date  of  the  birth  or 
placement  for  adoption).  In  contrast, 
neither  the  covered  employee,  the 
spouse  of  the  covered  employee,  nor 
any  other  dependent  child  of  the 
covered  employee  is  a  quahfied 
beneficiary  unless  that  person  is 
covered  under  a  group  health  plan  on 
the  day  before  a  qualifying  event.  See 
also  Q8tA-3 1  of  §  1 . 1 62-26  of  this 
chapter. 

(c)  Plan  providing  long-term  care.  A 
plan  is  not  subject  to  the  CX)BRA 
continuation  coverage  requirements  if 
substantially  all  of  the  coverage 
provided  under  the  plan  is  for  qualified 
long-term  care  services  (as  defined  in 
isection  7702B(c)).  For  this  purpose,  a 
plan  is  permitted  to  use  any  reasonable 
method  in  determining  whether 
substantially  all  of  the  coverage  under 
the  plan  is  for  quahfied  long-term  care 
services. 

(d)  Medical  savings  accounts.  Under 
section  106(b)(5),  amounts  contributed 
by  an  employer  to  a  medical  savings 
account  are  not  considered  part  of  a 
group  health  plan  that  is  subject  to 
section  4980B.  Thus,  a  plan  is  not 
required  to  make  COBRA  continuation 
coverage  available  with  respect  to  a 
medical  savings  account.  However,  a 
high  deductible  health  plan  that  covers 
a  medical  savings  account  holder  may 
be  a  group  health  plan  and  thus  may  be 
subject  to  the  COBRA  continuation 
coverage  requirements. 

(e)  Definitions.  For  purposes  of  this 
section — 

Applicable  premium  is  defined  in 
section  4g80B(f)(4). 

Bankruptcy  qualifying  event  is  a 
qualifying  event  described  in  section 
4980B(f)(3)(F)  (relating  to  certain 
bankruptcy  proceedings). 

Covered  employee  is  defined  in 
section  4980B(f)(7). 

Group  health  plan  is  defined  in 
section  4980B(g)(2). 

Hig/i  deductwle  health  plan  is 
defined  in  section  220(c)(2). 

Medical  savings  account  is  defined  in 
section  220(d). 

Placement,  or  being  placed,  for 
adoption  means  the  assumption  and 
retention  by  the  covered  employee  of  a 


legal  obligation  for  total  or  partial 
support  of  a  child  in  anticipation  of  the 
adoption  of  the  child.  The  child's 
placement  for  adoption  vnth  the 
covered  employee  terminates  upon  the 
termination  of  the  legal  obligation  for 
total  or  partial  support.  For  purposes  of 
this  section  and  section  4980B.  a  child 
who  is  immediately  adopted  by  the 
covered  employee  without  a  preceding 
placement  for  adoption  is  considered  to 
be  placed  for  adoption  on  the  date  of  the 
adoption. 

Qualified  beneficiary  is  defined  in 
section  4980B(g)(l). 

Qualified  long-term  care  services  is 
defined  in  section  7702B(c). 

Termination-of-employment 
qualifying  event  is  a  qualifying  event 
described  in  section  4980B(f)(3)(B) 
(relating  to  qualifying  events  that  occur 
as  a  result  of  a  termination  of 
employment,  other  than  for  gross 
misconduct,  or  reduction  of  hours  of 
employment). 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-232  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 
[SPATS  No.  LA-01 5-FOR] 

Louisiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Louisiana 
regulatory  program  (hereinafter  the 
"Louisiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  an  addition  of  a 
definition  for  "replacement  of  water 
supply"  to  the  Louisiana  Surface 
Mining  Regulations.  The  amendment  is 
intended  to  revise  the  Louisiana 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  dociunent  sets  fortn  the  times 
and  locations  that  the  Louisiana 
program  and  proposed  amendment  to 
that  program  are  available  for  pubUc 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 


will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  cs.t,  February  6, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  February  2, 1998.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  cs.t.  on  January  22, 1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivwed  to  Michael 
CWolfitjm,  Director.  Tulsa  Field  Office, 
at  the  address  listed  below. 

Copies  of  the  Louisiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  doctunent  will  be  available  for 
public  review  at  the  addresses  listed 
below  diuing  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  fne  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tidsa 
Field  Office. 

Michael  C  Wolfitun.  Director,  Tulsa 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa. 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Department  of  Natumal  Resources. 
Office  of  Conservation,  Injection  and 
Mining  Division,  625  N.  4th  Street,  P.O. 
Box  94275,  Baton  Rouge,  LA  70804- 
9275,  Telephone:  (504)  342-5540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430.. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Louisiana 
Program 

On  October  10, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  backgroimd 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Louisiana 
program  can  be  foimd  in  the  October  10, 
1980,  Federal  Register  (45  FR  67340). 
Subsequent  actions  concerning  the 
Louisiana  program  and  program 
amendments  can  be  foimd  at  30  CFR 
918.15  and  918.16. 

II.  Description  of  the  Proposed 
Amendment  , 

By  letter  dated  December  4, 1997 
(Administrative  Record  No.  LA-363), 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant,  to 
SMCRA.  Louisiana  submitted  the 
proposed  amendment  in  response  to  a 
July  2, 1996.  letter  (Administrative 
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Record  No.  SS^!  that  OSM  sent  to 
Louisiana  in  adi  ordance  with  30  CFR 
732.17(c).  Louffiiana  proposes  to  amend 
the  Louisiana  Surface  Mining 
Regulations  at  section  105  by  adding  a 
definition  for  "replacement  of  water 
supply."  The  full  text  of  the  proposed 
program  amendtnent  submitted  by 
Louisiana  is  presented  below. 

Replacement  df^water  supply— with  respect 
to  protected  waten  supplies  contaminated, 
diminished,  or  interrupted  by  coal  mining 
operations,  provision  of  water  supply  on  both 
a  temporary  and  permanent  basis  equivalent 
to  premining  quantity  and  quality. 
Replacement  includes  provision  of  an 
equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance  costs 
in  excess  of  custorbary  and  reasonable 
delivery  costs  for  premining  water  supplies. 

a.  Upon  agreement  by  the  permittee  and 
the  water  supply  owner,  the  obligation  to  pay 
such  operation  aad  maintenance  costs  may 
be  satisfied  by  a  otte-time  payment  in  an 
amoimt  which  cavers  the  present  worth  of 
the  increased  annual  ofieration  and 
maintenance  costs  for  a  period  agreed  to  by 
the  permittee  and  the  water  supply  owner. 

b.  If  the  affected  water  supply  was  not 
needed  or  the  land  use  in  existence  at  the 
time  of  loss,  contamination,  or  diminution, 
and  if  the  supply  i«  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  feasibly 
be  developed.  If  the  latter  approach  is 
selected,  written  concxirrence  must  be 
obtained  £rom  the|  ^ater  supply  owner. 

nL  Public  Comment  Procedures 

In  accordance  With  the  provisions  of 
30  CFR  732.17(il.  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satires  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Louisiana  progrkln. 

Written  Co/nmejlts 

Written  comni^nts  should  be  specific, 
pertain  only  to  tpie  issues  proposed  in 
this  rulemaking]  ^d  include 
explanations  in  Isupport  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under^DATES"  or  at 
locations  other  than  the  Tulsa  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing    | 

Persons  wishi^  to  speak  at  the  public 
hearing  should  ddntact  the  person  hsted 
under  FOR  FURTH8R  INFORMATION 
CONTACT  by  4:00i().m.,  c.s.t.  on  January 
22, 1998.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individtial  who  has  need  for  a 
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special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportxmity  to  speak  at  the  pubUc 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  Persons  in  the 
audience  who  have  not  been  scheduled 
to  speak,  and  who  wish  to  do  so,  will 
be  heard  following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  speak  and  persons 
present  in  the  audience  who  wish  to 
speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listml  under 
ADDRESSES.  A  written  summary  of  each 
meeting  vdll  be  made  a  part  of  the 
Administrative  Record. 

IV.  Ihrocedural  Determinations 


Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 


solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Nationa]  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously   . 
promulgated  by  OSM  will  be 
implemented  by  the  State,  hi  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  30, 1997. 

Brant  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

[FR  Doc.  9&-307  Filed  1-6-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[AL-045-1  96046:  FRL-«04«-«] 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama: 
Revisions  to  Several  Chapters  of  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUIMURY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  through  the  Department  of 
Environmental  Management  on  August 
28. 1997,  the  State  of  Alabama  through 
the  Department  of  Environmental 
Management  (AOEM)  submitted  a  SIP 
submittal  to  revise  the  ADEM 
Administrative  Code  for  the  Air 
Pollution  Control  Program.  Revisions 
were  made  to  Chapters  335-3-1,  335-3- 
3  and  335-3-6.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State  of  Alabama's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  fuithw  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  6, 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kimberly 
Bingham,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 


U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460 
U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4.  Air 
Planning  Branch,  61  Forsyl^  Street, 
Atlanta,  Georgia  30303-3104 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham  of  the  EPA  Region  4, 
Air  Planning  Branch  at  (404)  562-9038 
and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  December  5, 1997. 
A.  Stan  Meibuig, 

Acting  Regional  Administrator. 

(FR  Doc.  98-358  Filed  1-&-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart73 

[FRL-6947-4] 

RIN2060-AGa6 

Acid  Rain  Program:  1998  Reallocation 
of  Allowances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act, 
as  amended  by  Clean  Air  Act 
Amendments  of  1990,  ("the  Act") 
authorizes  the  Environmental  Protection 
Agency  ("EPA"  or  "Agency")  to 
establish  the  Acid  Rain  Program.  The 
purpose  of  the  Acid  Rain  Program  is  to 
significantly  reduce  emissions  of  sulfur 
dioxide  and  nitrogen  oxides  from  utility 
electric  generating  plants  in  order  to 
reduce  the  adverse  health  and  ecological 
impacts  of  acidic  deposition  (or  acid 
rain)  resulting  from  such  emissions.  On 
March  23, 1993.  ("1993  rule")  the 
Agency  promulgated  final  rules 
allocating  allowances  to  utility  units. 
That  rule  provided  the  methodology  for 
revising  allowances  for  utility  imits  in 
1998,  based  on  statutory  requirements. 
On  December  27, 1996  ("1996 
proposal"),  the  Agency  proposed 
changes  in  unadjusted  allowances  of 
certain  units.  These  changes  were 
proposed  in  response  to  litigation  over 
the  Agency's  interpretation  of  section 
405(c)  of  the  Act,  to  correct  documented 
Agency  errors  in  making  the  allocations, 
and  to  incorporate  more  recent 
information  on  whether  or  not  certain 
new  units  met  requirements  pertaining 
to  their  construction  or  commencement 


of  commercial  operation.  Today's 
proposed  rule  addresses  how  the 
Agency  will  implement  the  revision 
methodology  in  the  1993  rule  and 
incorporate  changes  in  unadjusted 
allowances  fiom  the  1996  proposal. 

DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  March  9, 1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  January  19, 1998.  If  a  hearing 
is  held  it  will  take  place  January  21, 
1998,  beginning  at  10:00  am. 

ADDRESSES:  Comments.  All  written 
comments  must  be  identified  with  the 
appropriate  docket  number  (Docket  No. 
A-97-23)  and  must  be  submitted  in 
duplicate  to  EPA  Air  Docket  Section 
(6102),  Wateraide  Mall,  Room  Ml  500, 
1st  Floor,  401  M  Street.  SW.  Washington 
DC  20460. 

Docket.  Docket  No.  A-^7-23. 
containing  supporting  information  used 
to  develop  the  proposal  is  available  for 
public  inspOction  and  copying  from  8:00 
a.m.  to  5:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  at 
EPA's  Air  Docket  Section  at  the  above 
address.  Information  on  the  allowance 
revisions  in  the  1996  proposal,  which 
are  incorporated  in  this  proposal,  is  in 
Docket  No.  A-95-56.  Information 
concerning  the  original  rules  and  some 
of  the  revisions  proposed  today  is  found 
in  Docket  Nos.  A-91-36  (proposed 
National  Allowance  Data  Base).  A-92- 
06  (proposed  allowance  allocation  rule), 
and  A-92-07  (final  National  Allowance 
Data  Base).  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski  at  (202)  564-9074  Add 
Rain  Division  (6204J),  U.S. 
Enviroimiental  Protection  Agency,  401 
M  St..  S.W.,  Washington,  DC  20460;  or 
the  Acid  Rain  Hotline  at  (202)  564- 
9620.  Electronic  copies  of  this 
rulemaking  and  technical  support 
doctmients  can  be  accessed  through  the 
Acid  Rain  Division  website  at 
www.epa.gov/acidrain  and  the  EPA's 
Technology  Transfer  Network  (TTN) 
electronic  bulletin  board  at  (919)  541- 
5742. 

SUPPLEMENTARY  INFORMATION: 

I.  Affected  Entities 

n.  Background 

m.  Fait  73:  Allowances 

A.  Method  for  Revision 

B.  UniU  under  Section  405(i)(2) 

C.  Distribution  of  Proceeds  bom  Annual 
Allowance  Auction 

D.  Revision  of  the  Repowering  Reserve 

E.  Treatment  of  Allocations  to  Certain 
Units  under  Table  B 

F.  Revised  Tables 


UMI 
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G.  MiscellaneopC 

IV.  National  Allovt^ance  Data  Base 

V.  Administrative  Requirements 

A.  Executive  Otder  12866 

B.  Unfunded  \fendates  Act 
C  Paperwork  Reduction  Act 
D.  Regulatory  Flexibility 

L  A£fiected  Entifi^ 

Entities  potentially  regulated  by  this 
action  are  fossiMuel  fired  boilers  or 
turbines  that  serve  generators  producing 
electricity  for  sale.  Regulated  categories 
and  entities  include: 


Category 


Examples  of  regulated  entities 


Industry EliB|ctric  service  providers. 


This  table  is  notj  Intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regaming  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Othei|  types  of  entities  not 
listed  in  the  tabliei  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  72.6  and  the 
exemptions  in  §§  72.7  and  72.8  of  title 
40  of  the  Ck)de  of  Federal  Regulations 
and  the  revised  $§  72.6,  72.7,  72.8.  and 
72.14  proposed  On  December  27, 1996 
(61  FR  68340).  If  vou  have  questions 
regarding  the  app)icabiUty  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  ini  jhe  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Background  ; 

The  overall  go^^  of  the  Acid  Rain 
Program  is  to  achieve  significant 
environmental  benefits  trough 
reductions  in  enussions  of  sumu 
dioxide  (SO2)  an^  nitrogen  oxides 
(NOx),  the  primaiy  precursors  of  acid 
rain.  To  achieve  this  goal  at  the  lowest 
cost  to  society,  the  program  employs 
both  traditional  and  innovative,  market- 
based  approaches  ifor  controlling  air 
pollution.  In  addition,  the  program 
encoiu-ages  energy  efficiency  and 
promotes  pollution  prevention. 

Title  IV  of  the  CSean  Air  Act  sets  as 
a  primary  goal  the  reduction  of  annual 
SO2  emissions  by  10  million  tons  below 
1980  levels.  To  achieve  these  SO2 
emissions  reductions,  the  law  requires  a 
two-phase  tightening  of  restrictions 
placed  on  fossil  fpel-fired  power  plants. 
Phase  I  began  in  1995  and  affected  110 
mostly  coal-buming  electric  utility 
plants  located  in  21  eastern  and 
midwestem  statef  J  Phase  II,  beginning 
in  2000,  tightens  the  annual  emissions 
limits  imposed  00  these  large,  higher 
emitting  plants  and  also  sets  restrictions 
on  smaller  or  cleqner  plants  fired  by 
coal,  oil  or  gas.  Tit  e  IV  also  requires 


certain  coal-fired  units  to  reduce  their 
emissions  of  NOx  to  a  level  achievable 
through  installation  of  applicable  NOx 
reduction  technology.  [Soe  40  CFR  part 
76.) 

The  centerpiece  of  the  Acid  Rain 
Program  is  a  unique  trading  system  in 
which  allowances  (each  authorizing  the 
emission  of  up  to  one  ton  of  SO2)  may 
be  bought  and  sold  at  prices  determined 
by  the  bee  market.  Most  existing  utility 
units  are  allocated  allowances  based  on 
their  historic  fuel  use  and  emission 
limitations  specified  in  the  Act. 
A^ected  utility  units  are  required  to 
limit  SO2  emissions  to  the  niunber  of 
allowances  they  hold,  but  because 
allowances  are  transfarrable,  utilities 
may  meet  their  emissions  control 
requirements  in  the  most  cost-effective 
manner. 

This  rule  concerns  the  allocation  of 
allowances  for  Phase  n  of  the  program. 
Phase  n  allowances  were  allocated  by 
rulemaking  on  March  23, 1993  (58  FR 
15634).  However,  section  403(a)(1)  of 
the  Act  requires  EPA  to  publish  a 
revised  statement  of  allowance 
allocations  no  later  than  June  1, 1998. 
That  revision  must  account  for  imits 
eligible  for  allowances  imder  section 
405(g)(4)  (units  commencing  operation 
fit)m  1992  through  1995),  section 
405(i)(2)  (units  that  reduce  their 
emissions  rates),  and  section  409  (units 
with  approved  repowering  extensions). 
The  rule  estabUshing  the  methodology 
for  the  1998  revision  of  allowance 
allocations  was  published  on  March  23, 
1993  and  codified  at  40  CFR  73.11.  This 
rulemaking  implements  the  revision 
methodology. 

This  proposal  attempts  to  provide  an 
accurate,  but  conservative,  view  of  the 
allowances  to  be  allocated  to  all  imits. 
Several  issues  affecting  allowances  still 
require  EPA  to  provide  estimates  of 
allowance  allocations  at  this  time.  EPA 
has  made  every  effort  notlo  overstate 
allowance  allocations  at  this  time.  Thus, 
any  modification  to  the  allocations  from 
this  proposal  will  likely  result  in  an 
increase  in  allowances  for  most  units 
upon  promulgation  of  the  final  rule, 
except  as  specified  below. 

m.  Part  73:  Allowances 

A.  Method  for  Revision 

In  order  to  facilitate  timely  notice  on 
many  issues,  EPA  has  chosen. to  prepare 
the  1998  revision  of  allowances  in  a 
staged  approach.  The  1996  proposal  was 
the  first  stage  and  included  deletion  of 
certain  imaffected  units  fit)m  Table  2  of 
§  73.10,  changes  in  unadjusted 
allowances  of  certain  units,  and  deletion 
of  imits  from  and  addition  of  units  to 
Table  3  of  §  73.10.  The  conunent  period 
ran  from  December  27, 1996  through 


February  10, 1997.  EPA  has  not  yet 
taken  final  action  on  the  1996  proposed 
changes  to  part  73.  Except  for  the  issues 
raised  in  today's  proposed  rule 
concerning  §  73.19  (units  under  section 
405(i)(2)  of  the  Act)  and  distribution  of 
proceeds  from  the  annual  auction  of 
allowances,  no  comments  are  requested, 
and  none  should  be  submitted, 
concerning  any  of  the  proposed  changes 
in  the  1996  proposal. 

The  second  stage  is  embodied  in 
today's  proposal.  EPA  followed  the  1998 
reallocation  methodology  set  forth  in 
the  existing  §§  73.11  and  73.12  and 
appUed  it  to  the  data  in  NADB  version 
2.2.  which  is  discussed  below.  The 
technical  dociunents  explaining  in 
detail  the  appUcation  of  the  1998 
reallocation  methodology  are  included 
in  the  docket.  The  only  issues  raised  in 
today's  proposal  are  discussed  in 
subsections  B,  C,  D,  and  E  below, 
regarding  units  under  section  405(i)(2) 
of  the  Act,  distribution  of  proceeds  from 
the  annual  allowance  auction,  the 
repowering  reserve,  and  units  listed 
under  Table  B  of  section  405(g)(2)  of  the 
Act.  Also,  as  discussed  below,  the 
regulatory  tables  allocating  allowances 
are  proposed  to  be  consoUdated  into  a 
single,  simpUfied  table. 

Changes  proposed  in  the  first  stage, 
the  1996  proposal,  and  changes 
(including  the  revised  allowance 
allocations  resulting  from  the 
application  of  the  1998  reallocation 
methodology)  proposed  today  are 
together  incorporated  into  the  proposed 
Table  2  and,  subject  to  comment,  will  be 
finaUzed  in  one  final  rule,  the  last  stage 
of  the  1998  reallocations.  For  example, 
the  changes  to  unadjusted  allowances  in 
the  1996  proposal  affect  the  ratchet  used 
in  today's  proposal  to  ensure  that  total 
annual  Phase  II  allowances  allocations 
do  not  exceed  8.95  million.  See  61  FR 
68357.  FinaUzing  all  allowance  changes 
in  a  single  rule,  as  explained  in  the  1996 
proposal  (id.),  will  enable  EPA  to 
minimize  administrative  burden  and 
cost,  as  well  as  potential  confusion  over 
allowance  allocations,  by  reducing  the 
number  of  times  allowance  allocation 
tables  must  be  developed  and 
published. 

B.  Units  Under  Section  405(i)(2) 

A  few  units  may  be  ehgible  for  a 
special  allocation  method  based  on 
eligibility  requirements  (which  include, 
inter  alia,  a  maximum  level  for  the 
unit's  actual  emission  rate)  under 
section  405(i)(2).  hi  the  1993  rule,  EPA 
preliminarily  determined  that  six  units 
may  be  eligible  and  listed  those  units 
and  resulting  allowances  in  Table  4  of 
§  73.10(d).  Further,  EPA  required,  in 
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§  73.19,  that  the  actual  1997  emission 
rate  be  used  to  determine  eligibility  for 
section  405(i)(2)  allowances. 

The  1996  proposal  modified  §  73.19  to 
use  1996  acUial  SO^  emissions  rate  data 
as  reported  by  the  unit's  continuous 
emissions  monitors  (CEMS)  imder  part 
75,  rather  than  1997  emissions  data 
collected  by  the  Energy  Information 
Administration  (EIA),  to  determine 
whether  the  units  are  eligible.  In  a 
comment  on  the  proposal,  the  owner  of 
one  of  the  plants  requested  that  the 
actual  emission  rate  for  year  2000  be 
used  for  eligibility  and  that,  if  the  unit 
did  not  qualify,  its  additional 
allowances  be  rescinded  and  not 
reallocated.  Because  the  comments  raise 
a  new  option,  EPA  is  reopening  this 
limited  issue  and  requests  comment. 

In  the  statute  at  section  405(i)(2)(B), 
one  criteria  for  eligibility  is  that  "actual 
emissions  rate  is  less  than  1.2  lbs/ 
mmBtu  as  of  January  1,  2000."  In  the 
1992  allowance  allocation  proposal  (57 
FR  29940,  29956,  July  7. 1992),  EPA 
assimied  that  statutory  phrase  "as  of 
January  1,  2000"  meant  that  calendar 
year  1999  emission  rate  should  be  used. 
However,  in  the  1992  proposal,  EPA 
also  discussed  a  perceived  discrepancy 
between  the  use  of  the  1999  emission 
rate  under  section  405(i)(2)(B)  and  the 
mandate  under  section  403(a)(1)  that 
allowance  allocations  be  finalized  no 
later  than  June  1, 1998.  EPA  decided  to 
use  calendar  year  1997  emission  rates, 
in  the  1993  allowance  allocations  rul« 
(58  FR  15634),  because  1997  will  be  the 
latest  year  of  emissions  data  prior  to  the 
required  final  allocation. 

The  option  raised  by  the  commenter 
is  for  allocation  of  additional 
allowances  under  section  405(i)(2)  to  be 
held  in  abeyance  imtil  the  unit  is 
determined  to  be  eligible  based  on  part 
75  emissions  data  as  of  January  1,  2000 
(which,  EPA  believes,  refers  to  calendar 
year  1999  emissions).  Any  allowances 
reserved  for  allocation  under  section 
405(i)(2)  that  are  not  actually  allocated 
based  on  1999  emissions  would  not  be 
utilized  or  otherwise  reallocated  to 
other  utihty  units.  The  commenter 
beheves  this  option  fulfills  the  statutory 
requirements  for  finaUzed  allowances  in 
1998  and  for  using  emissions  data  as  of 
January  1,  2000.  Also,  the  commenter 
pointed  out  that  section  403(a)(1)  does 
not  require  EPA  to  allocate  exactly  8.9 
million  basic  allowances,  but  no  more 
than  8.9  million  allowances.  As  the 
commenter  emphasized,  the  allocation 
under  section  405(i)(2)  is  no  more  than 
5000  allowances,  or  only  0.05  percent  of 
the  imadiiisted  basic  allowances. 

Also,  tne  commenter  suggested  that 
EPA  could  require  advance  notification 
to  EPA  by  the  unit's  designated 


representative  as  to  whether  the  utility 
involved  intends  to  meet  the  section 
405(i)(2)  requirements.  EPA  does  not 
presently  believe  that  this  notification 
process  is  necessary,  given  that  only  six 
units,  operated  by  two  utilities,  are 
likely  to  be  eligible.  However, 
comments  on  this  suggestion  are 
requested. 

EPA  seeks  conunents  on  which 
calendar  year  of  emissions  data  to 
utilize  in  determining  eligibility  under 
section  405(i)(2).  One  option  is  to  take 
the  approach  in  the  1993  rule  but  to  use 
the  1997  CEMS  (rather  than  EIA) 
emissions  data.  CEMS  data  imder  part 
75  is  the  most  acoirate  and  timely 
emissions  data.  EPA  could  then  prepare 
the  final  1998  reallocation  rule  as 
quickly  as  possible  while  ensuring 
sufficient  time  for  the  Agency  to 
complete  proper  quality  assurance  of 
the  emissions  data.  For  the  purposes  of 
this  proposed  rule,  this  option  is  set  out 
in  the  rule  language.  A  second  option  of 
using  1999  emissions  data  was  raised  by 
the  conmienter  on  the  1996  proposal.  A 
third  option  would  be  to  use  the  first 
calendar  year,  fit>m  1996  up  to  1999, 
when  the  unit's  emissions,  determined 
using  CEMS  data,  are  less  than  the  1.2 
Ib/mmBtu  rate.  Thus,  any  imit  that 
achieves  the  1.2  Ib/mmBtu  rate  early 
4Would  not  be  delayed  in  having  its 
allowances  allocated.  EPA  requests 
comment  on  these  and  any  other 
options. 

EPA  also  seeks  comment  on  whether 
any  unallocated  allowances  reserved  for 
allocation  under  section  405(i)(2) 
should  be  reallocated  to  other  utility 
units  after  the  1998  rulemaking.  As 
emphasized  by  the  commenter,  the 
allowances  would  not  exceed  5000  in 
total.  The  allowances  would  reduce  the 
ratchet  by  some  small  amount  and 
would  be  spread  among  the  units  with 
Phase  II  allocations  in  proportion  to  the 
existing  allocations.  ■  llie  administrative 
burden  of  reallocating  the  allowances 
would  be  considerable,  due  to  the  need 
to  develop  allowance  software  and  to 
recalculate  all  basic  allowances  and 
refinalize  Table  2  of  §  73.10(b).  Thus, 
EPA  believes  that  the  burden  of 
reallocating  outweighs  the  benefit  to  any 
given  utility  and  that  there  should  not 
be  any  such  reallocation. 

For  purposes  of  this  proposal  and,  in 
particular  for  preparation  of  the 
proposed  revisions  of  Table  2.  EPA  is 
using  the  first  option  of  basing 


'  Thus,  every  unit  would  receive  an  equal 
percentage  increase  (0.05%]  in  allowances,  rounded 
to  whole  allowances.  Because  of  the  rounding, 
many  units  would  receive  no  additional 
allowances.  Please  refer  to  EPA's  supplementary 
material  regarding  section  405(i)(2).  found  in  the 
docket 


quaUficatioh  for  allowances  imder 
section  405(i)(2)  on  1997  CEMS 
emissions  data  and  is  assuming  that  all 
six  imits  potentially  qualifying  for  the 
allowances  will  actually  qualify.  Note 
that  if  any  of  the  six  units  do  not  qualify 
for  the  allowances  (including  the 
section  405(i)(2)  allowances)  listed  in 
the  body  of  the  proposed  Table  2,  the 
unit  will  receive  allowances  as  noted  in 
footnote  2  of  the  table. 

C.  Distribution  of  Proceeds  From 
Annual  Allowance  Auction 

As  required  imder  section  416  of  the 
Act  and  subpart  E  of  part  73,  EPA  has 
facilitated  the  auction  of  allowances 
since  1993.  Phase  I  and  Phase  II 
allowances  are  deducted  as  shown  in 
Tables  1  and  2  of  40  CFR  §  73.10.  Phase 
n  deductions  are  calculated  as  a  fixed 
percentage  of  each  unit's  unadjusted 
basic  allowances,  so  the  total  nuinber  of 
allowances  reserved  equals  250,000. 
Each  unit's  designated  representative 
then  receives  a  portion  of  the  proceeds 
from  the  auction  based  on  the  number 
of  allowances  deducted. 

The  1996  proposal  changed  the 
unadjusted  basic  allowances  for  a  few 
units,  deleted  many  units  from  Tables  2 
and  3  of  §  73.10,  and  added  two  units. 
The  proposal  made  clear  that  the 
designated  representative  of  each  unit  to 
be  deleted  that  has  received  an 
allowance  allocation  must  surrender  the 
allowances  to  the  Agency  and  must 
return  any  proceeds  received  from  the 
auction.  The  proposal  also  stated  that 
the  Agency  will,  in  a  future  action, 
explain  how  the  proceeds  will  be 
redistributed.  No  comments  were 
received  on  the  issue  of  the  distribution 
of  proceeds. 

At  this  time,  EPA  seeks  to  clarify  how 
proceeds  from  the  auction  will  be 
distributed.  In  developing  a  proposal, 
the  Agency  considered  the  following    • 
needs:  to  minimize  the  number  of 
allowances  and  proceeds  to  be 
surrendered,  to  minimize  any 
disruption  to  the  Allowance  Tracking 
System,  and  to  fairly  distribute 
proceeds. 

The  Agency  recognizes  that  five 
auctions  have  already  taken  place  and 
proceeds  distributed.  To  provide  a 
complete  redistribution  of  proceeds 
based  on  the  1996  proposal  would  be 
extremely  burdensome  to  the  Agency 
while  providing  a  minimal  benefit  to 
any  unit.  Therefore,  the  Agency  is 
rejecting  the  option  of  redistributing  all 
auction  proceeds. 

However,  the  Agency  finds  that 
providing  no  redistribution  would  be 
unfair  for  the  few  affiected  units  that  had 
their  unadjusted  basic  allowance 
allocation  changed  or  were  found  to  be 
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eligible  to  receive  allocations,  in  the 
1996  proposal*  Moreover,  EPA 
continues  to  believe  that,  as  provided  in 
the  1996  imipqsal.  all  imits  deleted  from 
the  tables  of  aflscted  units  must 
surrender  any  jallowances  and  proceeds 
received.  The  i^gency  has  determined 
that  this  presents  no  significant 
problems  because  very  few  of  the  units 
deleted  had  designated  representatives 
and.  so,  few  transferred  any  allowances 
and  received  aOy  proceeds.  Because  the 
proceeds  werej  iiot  distributed  fat  these 
units,  the  Agdiby  already  has  sufficient 
proceeds  to  provide  a  distribution  to 
units  that  had  idianges  to  their 
unadjusted  banc  allowances  or  were 
found  to  be  eligible  for  allowances. 

In  summary,4he  Agency's  propcMal  is 
that,  for  aU  auctions  completed  before 

the  finaljyjitioii  of  this  nilanmlfing-  (1) 
units  deleted  ^m  Table  2  of  $  73.10, 
and  units  deleted  from  Table  3  and  not 
added  to  Table  2,  must  surrender  any 
allowances  allppated  and  any  proceeds 
received;  (2)  aActed  units  that  had 
changes  to  thel^  unadjusted  basic 
allowance  allocation  will  receive 
proceeds  based  on  the  changed  amount: 
and  (3)  the  proceeds  for  all  other  imits 
will  not  be  changed.  To  implement  this 
proposal,  a  column  in  Table  2  is 
provided  that  liMs  the  number  of 
allowances  eaoli  unit  has  provided  for 
each  auction  tiling  place  fitim  1993 
through  1998.  )i)eferences  in  §  73.27  for 
auctions  before  ^une  1, 1998  will  refer 
to  this  new  column.  Also,  the  Agency 
notes  thut  para^phs  (b)(4)  and  (c)(4)  of 
§  73.27  are  uiui^cessary  because 
allowances  from  calendar  years  2010 
and  thereafter  <tre  not  auctioned  before 
2003  and.  so  tti^  paragraphs  will  be 
eliminated. 

D.  Revision  o/ue  Repowering  Reserve 

Finalization  of  the  allowance 
allocatioiu  is  ali  lo  dependent  upon  a 
reasonably  accurate  calculation  of  the 
number  of  alloyfances  allocated  for 
imits  with  repowering  extensions.  For 
the  1993  rule.  EPA  estimated  that  a  set- 
aside  of  up  to  500,000  allowances  could 
be  needed  for  repowering  extensions. 
EPA  based  this;  Estimate  on  10  GW  of 
capacity  being  tepowered.  To  create  the 
set-aside.  EPA  vrithheld  50,000 
allowances  for  each  year  from  2000 
through  2009  from  Phase  11  units'  basic 
allowance  allocations.  58  FR  15642. 

State  and  locbl  air  permitting 
authorities  received  at  least  88 


'  A  total  of  17  unk^  are  in  thU  category,  as 
explained  in  the  19W  proposal.  Nine  units  have 
changes  due  to  resolution  of  litigation.  Three  units 
have  changes  due  to  data  errors  by  the  Agency.  Four 
units  were  found  to  be  eligible  for  allocations.  One 
unit,  Twin  Oak  2.  af  diKusaed  below,  is  eligible 
only  for  allocation*  [Under  §40S(g)(2). 


repowering  extension  plans;  however, 
only  16  petitions  for  repowering  have 
been  filod  with  the  Agency.  For  this 
proposal,  EPA  would  like  to  set  aside 
more  allowances  for  the  repowering 
reserve  than  may  be  necessitated  by 
these  plans  as  submitted,  in  case  the 
number  of  allowances  under  the  plans 
are  adjusted.  The  Agency  believes  that 
continuing  to  provide  the  existing 
repowering  reserve  is  appropriate  for 
this  proposal.  Therefore,  EPA  is 
continuing  to  provide  a  set-aside  of 
500,000  aUowances. 

Before  issuing  a  filial  rule  on  this 
rulemaking,  EPA  will  consider  the 
status  of  the  existing  plans.  EPA 
intends,  in  the  final  rule,  to  provide  a 
set-aside  limited  to  the  amount 
necessary  to  implement  all 
nonconditional  approved  repowering 
extension  plans.  Inis  will  likely  result 
in  a  somewhat  smaller  set-aside  than 
that  provided  in  this  proposal. 

E.  Treatment  of  Allocations  to  Certain 
Units  Under  Table  B 

For  Phase  n,  most  imits  receive 
allowance  allocations  based  on  various 
formulae  specified  in  the  Act.  However, 
eleven  units  are  specified  in  Table  B  of 
section  405(g)(2)  to  receive  a  fixed 
number  of  basic  allowances.  As 
provided  in  the  1993  rule,  the  owner  or 
operator  of  any  of  these  units  would  ^ 
receive  the  Table  B  allowances  unless  it 
elected  to  receive  allowances  under 
another  section  of  the  Act  for  which  the 
unit  is  eligible.  57  FR  29955.  Only  three 
units  (Qover  1  and  2  and  Twin  Oak  1) 
elected  to  receive  allowances  under 
another  section  (in  all  three  cases, 
sectitm  405(g)(4))  if  they  were  eligible. 
Clover  1  and  2  demonstrated  eligibility 
for  allowances  imder  section  405(g)(4) 
and  are  provided  their  allowance 
allocations  in  the  proposed  Table  2.  The 
1996  proposal  stated  that  Twin  Oak  1 
did  not  commence  operation  in  time  to 
be  eligible  for  section  405(g)(4)  and  so 
would  receive  allowances  under  section 
405(g)(2).  As  provided  in  the  1993  rule, 
all  other  units  listed  in  Table  B  of 
section  405(g)(2)  will  receive  allowances 
listed  in  Table  B  as  imadjusted  basic 
allowances,  and  the  Agisncy  is  not 
reopening  any  issue  regarding  such 
units.  Comments  are  not  requested  on 
Table  B  units  other  than  Clover  1  and 
2. 

F.  Revised  Tables 

The  1993  final  allocation  of 
allowances  included  three  allowance 
tables — Table  2  listing  most  affected 
units.  Table  3  listing  units  expected  to 
be  eligible  imder  section  405(g)(4).  and 
Table  4  listing  units  expected  to  be 
eligible  under  section  405(i)(2).  Tables  3 


and  4  were  provided  to  assist  unit 
owners  identify  the  appropriate  units 
for  which  additional  information  was 
required  under  the  rule. 

For  the  1998  reallocation  of 
allowances,  EPA  does  not  believe  it  is 
necessary  to  continue  providing 
separate  Tables  3  and  4.  EPA  is 
proposing  to  have  only  one  table.  Table 
2,  for  all  Phase  II  allowance  allocations. 

Also,  Table  2  in  the  1993  rule 
provided  sufficient  information  to 
recalculate  allowances  once  the  number 
of  aUowances  under  approved 
repowering  plans  and  under  section 
405(g)(4)  and  section  405(i)(2)  were 
known.  The  table  included  tluee  pieces 
of  identifying  information  and  nine 
columns  of  cdlowance  information.  This 
magnitude  of  data  resulted  in  very  small 
print  type. 

EPA  is  endeavoring  to  make  Table  2 
more  readable  in  this  rulemaking.  The 
Agency  proposes  to  include  in  Table  2 
only  the  information  necessary  for  the 
operation  of  the  program.  To  provide  for 
distribution  of  proceeds  from  the 
allowance  auction  and  sale,  the  table 
needs  to  include  the  special  allowance 
reserve  values  for  2000  and  2010.  Also, 
the  repowering  reserve  values  need  to 
be  listed  in  case  any  repowering 
allowances  are  subeequenUy  forfeited 
due  to  fiulure  of  the  repowering  project 
under  $  72.44(g).  Of  course,  final 
allocations  for  2000  and  2010  are  listed. 
Tlie  other  colunms  provided  in  1993 — 
unadjusted  basic  allowances  for  2000 
and  2010.  additional  basic  allowances, 
and  total  bonus  aUowances — are 
eliminated.  This  information  is 
provided  in  the  "Technical 
Documentation  for  the  Proposed  1998 
ReaUocation  of  Allowances,"  available 
bom  the  sources  listed  in  the  FOR 
FURTHER  mFORMATKM  CONTACT  section  of 
this  preamble.  Also,  as  noted  above,  a 
column  is  provided  that  lists  the  reserve 
deductions  for  the  auctions  that  took 
place  from  1993  through  1998. 

A  niunber  of  plants  and  units  have 
had  name  changes  since  1993,  and  those 
changes  are  reflected  in  the  proposed 
Table  2  if  the  designated  representative 
for  the  unit  requested  such  a  change. 
UtiUties  may  request  plant  or  unit  name 
changes  as  comments  on  today's 
proposal.  Name  changes  received  after 
the  comment  period  wiU  not  be 
reflected  in  the  final  nde. 

G.  Miscellaneous 

EPA  proposes  to  remove  §  73.16 
(regarding  Phase  I  early  reduction 
credits),  as  no  longer  necessary  because 
such  credits  have  already  been  fuUy 
implemented.  EPA  also  proposes  to 
remove  §§  73.11  and  73.12(b)  (setting 
forth  the  1998  reaUocation 
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methodology),  as  no  longer  necessary 
because  the  results  of  applying  the  1998 
reallocation  methodology  are  set  forth  in 
proposed  Table  2  and  will  be  in  the 
final  Table  2.  References  to  the  removed 
provisions  are  deleted  or  replaced  by 
references  to  the  appropriate  columns  of 
proposed  Table  2. 

Today's  proposed  rule  also  changes 
all  references  to  the  existing  Tables  2,  3, 
and  4  in  §  73.10  to  be  consistent  with 
the  proposed  simplification  of  those 
allowance  tables.  The  proposed  rule 
removes  or  corrects  provisions  that  cite 
allowance  tables  not  in  the  proposed 
rule  or  that  are  otherwise  superseded  by 
the  proi>osed  Table  2. 

IV.  Natioiul  Allowance  Database 

Some  changes  have  been  made  to  the 
National  Allowance  Data  Base  (NADB) 
since  issuance  of  the  March  23, 1993 
notice  of  availabihty  of  the  NADB.  (58 
FR  15720,  March  23, 1993.)  The 
database  used  to  calculate  allowances 
proposed  herein  is  NADB  version  2.2 
and  is  available  bom  the  sources  Usted 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  above. 

The  changes  to  the  NADB  are  minor. 
All  units  hsted  in  NADB  version  2.11 
are  listed  in  NADB  version  2.2,  and  no 
additional  units  are  listed.  The  NADB 
field  for  sequence  number  remains 
unchanged. 

The  only  substantive  changes 
included  in  the  NADB  version  2.2  are 
the  new  data  and  data  corrections  that 
are  set  out  in  the  1996  proposal.  The 
basis  for  these  changes  was  explained  in 
the  proposal  (61  FR  68355-62),  and  no 
adverse  comments  on  them  were 
received.  EPA  is  not  reopening 
consideration  of  these  changes,  and  no 
further  comment  on  them  is  requested. 

Most  of  the  changes  in  the  NADB  are 
not  substantive  in  Qiat  they  do  not  affect 
allowance  allocations  and  are  simply  to 
identification  fields,  such  as  boiler 
identifier,  ORIS  plant  code,  or  operating 
utility.  All  such  changes  were  initiated 
by  the  operating  utility  and  accepted  by 
EPA.  EPA  has  decided  to  treat 
nonsubstantive  identifying  information 
in  the  NADB  differenUy  fi-om  data  used 
to  calculate  allowances  by  allowing 
utilities  to  request  changes  to 
identifying  information  fields.  Changing 
identifying  information  will  make  the 
NADB  more  usable  but  will  not  impact 
allowance  allocations. 

Consistent  with  the  approach  taken  in 
the  March  23, 1993  notice  (58  FR  15720) 
and  the  1996  proposal  (61  FR  68357- 
58),  EPA  will  not  address  any  other 
types  of  alleged  errors  and  will  not 
consider  new  requests  for  data  changes 
(except  nonsubstantive  identifying 
information  discussed  above),  new 


submissions,  or  new  requests  for  outage 
adjustments.  Except  as  set  forth  in  the 
1996  proposal,  EPA  will  not  consider 
any  issues  that  were  addressed  in  the 
1992  and  1993  database  notices  (57  FR 
30034,  July  7, 1992;  58  FR  15720)  or  any 
issues  that  could  have  been  raised  in 
connection  with  NADB  versions  2.0  and 
2.1.  EPA  is  foreclosing  any  further 
comment  on  such  matters  because 
ample  opportimity  for  comment  was 
provided  on  the  previous  versions  of  the 
NADB.  Except  as  discussed  above, 
further  comment  on  issues  in  the  1996 
proposal  is'^so  foreclosed.  However, 
EPA  will  accept  comments  on 
nonsubstantive  identifying  information. 
Comments  on  such  information  received 
before  the  close  of  the  comment  period 
will,  if  accepted  by  the  Agency,  be 
incorporated  into  the  final  rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu^uant  to  the  terms  of  Executive 
Order  12866,  OMB  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action." 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  federal  mandate  that 
may  resiilt  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
8ggreg**6,  or  by  the  private  sector,  of 


$100  million  or  more  in  cmy  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  bom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significanUy  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  niunber  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  m«st  be 
prepared.  The  Agency  must  select  firom 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  imless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selecticm  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

The  proposed  revisions  to  part  73  will 
not  have  a  significant  effect  on  regulated 
entities  or  State  permitting  authorities. 
Since  sections  403(a)  and  405(a)(3)  of 
the  Act  set  a  nationwide  cap  on  annual 
allowance  allocations,  any  reduction  of 
allowances  would  result  in  a  small 
increase  to  the  annual  allocations  for 
other  units  that  receive  allocations.  As 
discussed  in  the  preamble  for  the  1996 
proposal,  the  revisions  explained  in  the 
1996  proposal,  and  incorporated  in 
today's  proposal,  do  not  have  a 
significant  adverse  impact.  61  FR  68366. 
The  other  revisions  in  today's  proposal 
(i.e.,  the  treatment  of  allocations  imder 
section  405(i)(2))  will  also  not  have  a 
significant  impact.  Even  if  no  imits 
qualified  for  the  5000  additional 
allowances  available  under  section 
405(i)(2)  and  those  allowances  were  not 
reallocated  to  other  Phase  II  iinits,  the 
total  annual  market  value  of  these 
allowances  would  amount  to  about  one- 
half  million  dollars,  and  the  effect  on 
any  individual  utility  woiUd  be 
negligible. 

C.  Paperwork  Reduction  Act 

This  action  proposing  revisions  to  the 
allowance  allocations  rule  woidd  not 
impose  any  new  information  collection 
burden.  OMB  has  previously  approved 
the  information  collection  requirements 
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contained  in  th^  allowance  rules.  40 
CFR  part  73,  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501,  et  seq.  OMB  Control  Niimber 
2060.0258;  EPA  ICR  Number  1633.10. 

Burden  meants  the  total  time,  effort,  or 
financial  resouvoes  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  infonnation  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  revieyr  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
infonnation,  processing  and 
maintaining  infctmation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  titain  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  seaach  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infi^imation. 

Copies  of  the  ^CR  may  be  obtained 
from  Sandy  FanQer,  Information  Policy 
Branch;  EPA;  401 M.  St.,  SW  (mail  code 
2136);  Washingtiin,  DC  20460  or  by 
calling  (202)  26(^-2740.  Include  the  ICR 
and/or  OMB  number  in  any 
correspondence^ 
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D.  Regulatory  FUadbUity 

The  Regulatorjil  Flexibility  Act  (RFA) 
generally  requiiei  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaldng  requlitements  imless  the 
.  agency  certifies  tiat  the  rule  will  not 
have  a  significaQi;  economic  impact  on 
a  substantial  niubber  of  small  entitjies. 
Small  entities  indude  smaU  businesses. 


small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

In  the  preamble  of  the  January  11. 
1993  core  rules  for  the  Add  Rain 
Program,  the  Administrator  certified 
that  the  rules  would  not  have  a 
significant,  adverse  impact  on  small 
entities.  58  FR  3590, 3649.  Today's 
proposed  revisions  do  not  add  any 
requirements  that  would  burden  small 
entities.  Moreover,  as  explained  above 
in  this  preamble  and  the  1996  proposal 
(61  FR  68367),  the  effect  of  the  1998 
allowance  adjustments  on  owners  and 
operators  of  the  units  is  not  significant. 
Most  units  gain  allowances.  The  only 
units  losing  allowances  are:  those 
deemed  unafiiected  units  and,  therefore, 
not  subject  to  the  requirements  of  the 
Add  Rain  Program;  those  that  have 
requested  to  receive  all  fewer  basic 
allowances  in  order  to  receive  bonus 
allowances;  and  those  that  have  been 
determined  to  be  ineligible  for  certain 
allocations,  based  on  information 
supplied  by  the  utilities.  Thus,  the  1998 
allowance  adjustments  take  allowances 
only  bora  units  when  the  units  are  not 
eli^ble  to  receive  them  or  when  the 
unit's  owner  or  operator  prefers  an 
alternative  allocation.  Pursuant  to  the 
provisions  of  5  U.S.C.  605(1^,  I  hereby 
certify  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  73 

Environmental  protection.  Add  rain. 
Air  pollution  control.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 


Dated:  December  30, 1997. 
Carol  M.  Browner, 
Admuiistrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  73  is  proposed  to 
be  amended  as  set  forth  below. 

PART73-{AMENDEO] 

1.  The  authority  dtation  for  part  73 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

2.  Section  73.10  is  amended  by: 

a.  In  paragraph  (b)(1)  removing  the 
words  "Table  2  Column  E"  and  adding, 
in  their  place,  the  words  "Table  2 
Coliunn  C";  and  removing  the  words  ", 
except  that  units  listed  in  both  Table  2 
and  Table  4  will  be  allocated  allowances 
as  specified  in  Table  4  Column  C, 
multiplied  by  .9011,  reduced  by  1.3185 
times  Table  2  Coliunn  B,  and  increased 
by  Table  2  Coliunns  C  and  D"; 

b.  In  paragraph  (b)(2]  removing  the 
words  "Table  2  Column  I"  and  adding, 
in  their  place,  the  words  "Table  2 
Column  F";  and  removing  the  words  ". 
except  that  units  listed  in  both  Table  2 
and  Table  4  will  be  allocated  allowances 
as  spedfied  in  Table  4  Column  F, 
multiplied  by  .8987,  reduced  by  Table  2 
Column  G,  and  increased  by  Table  2 
Column  H"; 

c.  Removing  paragraphs  (c)  and  (d) 
(including  Tables  3  and  4);  and 

d.  Revising  Table  2  of  paragraph  (b)  to 
read  as  follows: 

173.10   mitlalailocalioiwforplwaelandlL 

•       •       •       •       • 

(b)*  •  • 

(2)*  •  ' 

—  iMff  oooc 
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Table  2. 

—  PhaM  II  Allowance  Allocations 

•' 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state 

Plant  Name 

Bpilerl 

Auction 

Repovver- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

AL 

Barry 

1 

113 

23 

3.859 

112 

112 

3.890 

AL 

B«ry 

2 

124 

25 

4.267 

124 

124 

4.299 

«    . 

AL 

Bany 

3 

256 

51 

8J60 

255 

255 

8.827 

AL 

Barry 

4 

292 

58 

9.993 

291 

291 

10.069 

, 

AL 

Barry 

5 

721 

144 

24.692 

718 

720 

24.878 

AL 

Charles  R  Lowman 

1 

34 

7 

1,846 

34 

34 

1.184 

AL 

Charles  R  LoMman 

2 

204 

41 

6.985 

203 

203 

7.038 

AL 

Charles  R  Lowman 

3 

171 

34 

5.861 

171 

171 

5.906 

AL 

Chickasaw 

110 

3 

1 

110 

3 

3 

111 

AL 

CottMrt 

1 

165 

33 

5.821 

165 

165 

5.863 

AL 

CoRMTt 

2 

186 

37 

6,565 

186 

186 

6.613 

AL 

(MbeiX 

3 

188 

38 

6.603 

187 

187 

6,653 

AL 

Cotwrt 

4 

188 

38 

6,608 

187 

187 

6,659 

AL 

Colbert 

5 

453 

91 

15,942 

452 

452 

16,060 

. 

AL 

EC  Gaston 

1 

220 

44 

7,761 

220 

220 

7,818 

AL 

ECGaston 

2 

226 

45 

7,951 

225 

226 

8,009 

AL 

ECCMten 

3 

223 

45 

7,851 

222 

223 

7.910 

AL 

ECGaston 

4 

235 

47 

8,266 

234 

234 

8.328 

AL 

ECGaston 

5 

730 

146 

25,659 

728 

729 

25.848 

AL 

Gadsden 

1 

57 

11 

1,946 

57 

57 

1.961 

AL 

Gadsden 

2 

59 

12 

2.012 

59 

59 

2,027 

AL 

Gorgas 

5 

36 

7 

1,749 

36 

36 

1,251 

AL 

Gorgas 

6 

65 

13 

3,023 

64 

65 

2.232 

( 

AL 

Gorgas 

7 

72 

14 

3,125 

72 

72 

2.500 

AL 

Gorgas 

8 

136 

27 

4.732 

136 

136 

4.707 

— 

AL 

Gorgas 

9 

135 

27 

4,720 

134 

134 

4.653 

« 

AL 

Gorgas 

10 

651 

130 

22,313 

649 

650 

22.483 

AL 

Greene  CokXTty 

1 

246 

49 

8,439 

246 

246 

8.502 

_^ 

■• 

AL 

Greene  County 

2 

230 

46 

7.877 

229 

229 

7.938 

• 

AL 

James  H  MMer  Jr 

1 

351 

70 

14.147 

350 

350 

12.122 

AL 

Jwn6S  H  MiNcr  Jr 

2 

515 

103 

17,666 

514 

514 

17.800 

AL 

James  H  Miller  Jr 

3 

505 

101 

17,321 

504 

504 

17.453 

AL 

James  HMierJr 

4 

233 

47 

8.002 

233 

233 

8.063 

AL 

Mcintosh  CAES 

-1 

27 

5 

933 

27 

27 

939 

AL 

McWItltams 

"4 

0 

0 

0 

0 

0 

0 

AL 

Widows  Creeit 

1 

70 

14 

3.326 

70 

70 

2,417 

AL 

Widows  Creek 

2 

61 

12 

3,200 

•61 

61 

2,118 

AL 

Widows  Creek 

3 

71 

14 

3.342 

71 

71 

2,457 

AL 

Widows  Creek 

4 

78 

16 

3.438 

78 

78 

2,686 

AL 

Widows  Creek 

5 

85 

17 

3.548 

85 

85 

2.946 

AL 

Widows  Creek 

6 

66 

13 

3.266 

66 

66 

2.280 

AL 

Widows  Creek 

7 

161 

32 

7.773 

461 

161 

5.573 

AL 

Widows  Creek 

8 

153 

31 

7.429 

153 

153 

5.290 

AZ 

AquaFria 

1 

0 

0 

54 

0 

1 

34 

AZ 

AquaFria 

2 

0 

0 

65 

0 

1 

39 

AZ 

AquaFria 

3 

0 

0 

77 

0 

2 

67 
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State 


AZ 

Az; 

AZ 

''  AZi  i 
AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 

m 


Table  2.  — Phase  II  Allowance  Allocations 


Plant  Name 


Apache  station 

Apacha  Station 

Apache  Station 

Chola 

Chola 

Chola 

Chola 

Chola 

Corenado 

Coronado 

DeMoaaPetrie 

GlBBend 

GlaBend 

GlaBend 

GlaBend 

Ifvington 

Irvington 

Ireinglon 

Irvington 

Kyrane 

Kyrane 

Navi^ 

Navi«o 

Nav^ 

Ocotilo 

Oootilo 

Saguaro 

Saguare 

Springervile 

Springerville 

SpringervWe  . 

WeatPhoenix 

WestPhoente 

YumaAxia 

CarlBalay 

Cad  Lynch 

Cad  Lynch 

Cad  Lynch 

FintCreaic 

HamMon  Moaes 

HamiftonMoaes 

Harvey  Couch 

Haney  Couch 


Independence 
Laice  Catherine 


Boileri 


1 

2 

3 

1 

2 

3 

4 

-5 

U1B 

U2B 

4 
•GT1 
'GT2 
GT3 

-GT4 

1 

2 

3 

4 

K-1 

K-2 

1 

2 

3 

1 

2 

1 

2 

1 

2 

3 

4 

6 

1 

01 

1 

2 

3 

1 

1 

2 

1 
2 

1 
2 
1 


Allowances  fbf  Year*  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


10 
41 
82 
59 
147 
141 
225 
0 
151 
158 
Q 
0 
0 
0 
0 
0 
0 
0 
81 
0 
0 
723 
676 
686 
0 
3 
5 
0 
177 
167 
0 
0 
0 

ol 

0 

0 

0 

0 
421 

0 

0 

0 

0 
496 
496 

0 


(B) 

ing 
Deduction 


2 
8 

16 

12 

29 

28 

45 
0 

30 

32 
0 
0 
0 
0 
0 
0 
0 
0 

16 

0 

0 

144 

135 

137 

0 

1 

1 

0 

35 
33 

0 

0 

0 

0 

0 

0 

0 

0 
84 

0 

0 

0 

0 
99 
99 

0 


(C)2 

Total 

Annual 

Phase  II 


329 
1.601 
2.995 
2.211 
5.414 
5.119 
8.289 
0 

5.703 
5.871 
0 
0 
0 
0 
0 
16 
28 
0 
2.838 
7 
18 
26.076 
24,127 
24,905 
56 
131 
203 
25 
6.531 
5.723 
0 
11 
22 
42 
10 
0 
0 
3 
15.108 
0 
0 
7 
112 
18.056 
18.302 
0 


(D) 

1993-1998 

Auction 

Deduction 


10 

41 

82 

59 

146 

140 

225 

0 

150 

158 

0 

0 

d 

0 
0 
0 
0 
0 
81 
0 
0 
721 
674 
684 
0 
3 
5 
0 
176 
166 
0 
0 
0 
0 
0 
0 
0 
0 
420 
0 
0 
0 
0 
494 
495 
0 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


10 
41 
82 
59 
146 
140 
225 
0 
150 
158 
0 
0 
0 
0 
0 
0 
1 
0 
81 
0 
0 
722 
676 
686 
1 
4 
5 
1 
176 
167 
0 
0 
0 
1 
0 
0 
0 
0 
421 
0 
0 
0 
3 
495 
495 
0 


1.420 
2.836 
2.034 
5,067 
4.858 
7.784 
0 
5.199 
5.465 
0 
0 
0 
0 
0 
14 
40 
2 
2.805 
7 
16 
24.949 
23.354 
23.693 
*0 
129 
189 
22 
6.099 
5.765 
0 
9 
15 
40 
8 
0 
0 
0 
14.566 
0 
0 
3 
113 
17.123 
17.142| 
0 
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Table  2. 

—  Phase  II  Allowance  Allocations 

V 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

•      (F)3 

state 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

AR 

LitoCilhcnns 

2 

0 

0 

0 

0 

0 

0 

AR 

LateCitfwrine 

3 

0 

0 

8 

0 

0 

6 

AR 

Lit0  Catharine 

4 

3 

1 

155 

3 

10 

337 

AR 

McCMtan 

01 

0 

0 

15 

0 

0 

13 

AR 

Robart  E  Richie 

1 

0 

0 

53 

0 

2 

67 

AR 

Robert  E  Ritchie 

2 

62 

12 

2.136 

62 

62 

2.138 

AR 

Thomaa  Filzhugh 

1 

0 

0 

1 

0 

0 

1 

AR 

WhteBKiff 

1 

582 

116 

20.824 

581 

581 

20.116 

AR 

White  Bluff 

2 

668 

134 

23.766 

666 

667 

23.059 

CA 

Alwniloe 

1 

78 

16 

2.759 

78 

78 

2.703 

CA 

AlanMoe 

2 

0 

0 

105 

0 

0 

17 

CA 

Alamitna 

3 

0 

0 

290 

0 

2 

81 

CA 

AlMT«oa 

4 

16 

3 

816 

16 

16 

541 

CA 

Alamitoa 

5 

112 

22 

4.205 

112 

112 

3,866 

CA 

Alamloa 

6 

27 

5 

1.479 

27 

27 

936 

■ 

CA 

Avon 

1 

0 

0 

17 

0 

0 

14 

CA 

Avon 

2 

0 

0 

0 

0 

0 

14 

CA 

Avon 

3 

0 

Q 

0 

0 

0 

14 

CA 

BroediMiy 

B1 

4 

1 

126 

4 

4 

124 

CA 

BroadMey 

B2 

4 

1 

163 

4 

4 

155 

CA 

Broadway 

B3 

0 

0 

74 

0 

2 

.71 

CA 

Contra  Coata 

1 

0 

0 

125 

0 

0 

16 

CA 

Contra  Coata 

2 

0 

0 

2 

0 

0 

23 

CA 

3 

0 

0 

0 

0 

0 

20 

CA 

Contra  Coata 

4 

0 

0 

0 

0 

0 

15 

CA 

Contra  Coata 

5 

0 

0 

0 

0 

0 

16 

CA 

Contra  Coata 

6 

0 

0 

0 

0 

0 

13 

CA 

Contra  Costa 

7 

0 

b 

28 

0 

1 

28 

CA 

Curtia  Coata 

8 

0 

0 

53 

0 

1 

40 

CA 

Contra  Coata 

9 

1 

0 

356 

1 

9 

303 

CA 

10 

115 

23 

4,263 

115 

115 

3.978 

CA 

CoolWater 

1 

0 

0 

10 

0 

0 

11 

CA 

CoolWater 

2 

0 

0 

6 

0 

0 

8 

CA 

ElCentro 

3 

17 

3 

611 

17 

17 

579 

CA 

El  Centre 

4 

16 

3 

583 

16 

16 

560 

CA 

ElScgunck) 

1 

10 

2 

438 

10 

10 

357 

CA 

ElSegundo 

2 

0 

0 

90 

0 

2 

62 

« 

CA 

ElSegundo 

3 

1 

0 

182 

1 

5 

171 

CA 

ElSegundo 

4 

2 

0 

370 

2 

10 

363 

CA 

Encina 

1 

13 

3 

488 

13 

13 

446 

CA 

Encina 

2 

30 

6 

1.125 

30 

30 

1.042 

CA 

Encina 

3 

20 

4 

733 

20 

20 

680 

CA 

Encina 

4 

S3 

11 

1.935 

52 

52 

1.816 

CA 

Encina 

5 

69 

14 

2.481 

69 

69 

2,399 

CA 

Etiwanda 

1 

3 

1 

116 

3 

3 

94 

CA 

Etiwanda 

2 

0 

0 

29 

0 

1 

17 
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State 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Table  2.  ---•  Phase  II  Allowance  Allocations 


Plant  Name 


Etiwanda 
Etiwanda 
Gtenarm 
GItnann 
Grayson 
Grayaon 

Harbor  GanSWion 
HartMrGan  Station 
HartxirGan  Station 
Harbor  G«n  Station 
Harbor  Gan  Station 
Harbor  Gen  Station 
Harbor  Gan  Station 
Haynaa  Gen  Station 
Haynea  Gen  Station 
Haynes  Gen  Station 
Haynea  Gen  Station 
Haynes  Gen  Station 
Haynes  Gen  Station 
Highgrove 
Highgrove 
Highgrove 
Highgrawa  ~ 
Humboldt  Bay 
Humboldt  Bay 
Hunters  Point 
Hunlars  Point 

Hunters  Point 

Hunters  Point 

Hunters  Point 

Huntington  Beach 

Huntington  Baach 

Huntingtan  Beach 

Huntington  Beach 

ICwn 

Kam 

Km 

Km 

Magnolia 

Maodalay 

Mandalay 

Martinez 

Martinez 

Martinez 

MorroBay 

Mono  Bay 


Boilerl 


3 

4 

^7 

4  ■ 

5 

1 

2 

3 

4 

5 

-10A 

-10B 

1 

2 

3 

4 

5 

6 

1 

2 

3 

4  ' 

1 

2 

3 

4 

5 

6 

7 

1 

2 

3 

4 

1 

2 

3 

4 

M4 

1 

2 

1 

2 

3 

1 


Ailowances  tor  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


34 
1 
0 
0 
3 
1 
2 
3 
3 
3 
4 

20 

20 

17 
9 

33 

25 

35 

37 
0 
0 
0 
0 

10 
0 

0 

0 

0 

0 

0 

33 

28 

1 

1 

0 

0 

0 

0 

1 
34 
32 

0 

0 

0 
41 

0 


(B) 
Repower- 

ing 
Deduction 


7 
0 
0 
0 

1 

0 
0 

1 
1 
1 
1 

4 

4 

3 

2 

7 

5 

7 

7 

0 

0 

0 

0 

2 

0 

0 

0 

0 

0 

0 

7 

6 

0 

0 
0 
0 
0 
0 
0 
7 
6 
0 
0 
0 
8 
0 


(C)2 

Total 

Annual 

Phase  II 


1.365 
261 
0 
0 
101 
36 
68 
120 
93 
103 
170 
695 
695 
678 
336 
1,237 
997 
1.394 
1.520 
4 
1 
1 
3 
356 
24 
76 
5 
74 
1 
192 
1.318 
1.128 
161 
176 
3 
0 
13 
0 
37 
1.372 
1.285 
1 
1 
1 
1.553 
139 


(D) 

1993-1998 

Auction 

Deduction 


34 
1 
0 
0 
3 
1 
2 
3 
2 
3 
4 
20 
20 
17 
9 
33 
25 
35 
37 
0 
0 
0 
0 
10 
0 
0 
0 
0 
0 
0 
33 
28 
1 
1 
0 
0 
0 
0 
1 
33 
31 
0 
0 
0 
41 
0 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

1 

Allowances  for  Yeai^  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

{F)3 

State 

Plant  Name 

Boilen 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

CA 

MorroBay 

3 

101 

20 

3.802 

101 

101 

3.496 

CA 

Motto  Bay 

4 

83 

17 

3.036 

83 

83 

2.884 

CA 

Moss  Landing 

1 

0 

0 

122 

0 

0 

17 

CA 

Moss  Landing 

2 

0 

0 

0 

0 

0 

15 

CA 

Moss  Landing 

3 

0 

0 

0 

0 

0 

19 

CA 

Moss  Landing 

4 

0 

0 

0 

0 

0 

21 

CA 

Moss  Landing 

5 

0 

0 

0 

0 

0 

21 

CA 

Moss  Landing 

6 

0 

0 

0 

0 

0 

14 

CA 

MossLandpig 

6-1 

235 

47 

8.877 

235 

235 

8.125 

CA 

IMoss  Landing 

7 

0 

0 

79 

0 

1 

52 

CA 

Moss  Landing 

7-1 

2 

0 

976 

2 

20 

694 

CA 

Moss  Landing 

8 

13 

3 

463 

13 

13 

435 

CA 

Oteum 

1 

4 

0 

146 

4 

4 

122 

CA 

Oleum 

2 

4 

0 

138 

4 

4 

138 

CA 

Oteum 

3 

8 

2 

242 

8 

8 

242 

CA 

Oteum 

4 

2 

0 

102 

2 

2 

102 

CA 

Oteum 

5 

6 

2 

172 

6 

6 

174 

CA 

Oteum 

6 

6 

2 

202 

6 

6 

204 

CA 

Otive 

01 

3 

1 

132 

3 

3 

121 

CA 

(Mm 

02 

0 

0 

25 

0 

1 

47 

CA 

Ormond  Beach 

1 

110 

22 

4.498 

109 

109 

3.785 

CA 

Onnond  Beach 

2 

118 

24 

4.562 

118 

118 

4,092 

CA 

PlttStXJI^ 

1 

43 

9 

1.632 

43 

43 

1.494 

CA 

Piltshurg 

2 

36 

7 

1.343 

35 

36 

1.228 

CA 

Piltshtirg 

3 

42 

8 

1.578 

42 

42 

1.443 

CA 

Pittsburg 

4 

42 

8 

1.573 

42 

42 

1.452 

CA 

Pittsburg 

5 

0 

0 

285 

0 

8 

288 

CA 

6 

104 

21 

3.733 

103 

103 

3.578 

CA 

Pittsburg 

7 

1 

0 

740 

1 

18 

625 

CA 

Potrero 

3-1 

0 

0 

321 

0 

8 

266 

CA 

Radondo  Beach 

5 

0 

0 

80 

0 

4 

126 

CA 

Redondo  Beach 

6 

0 

0 

105 

0 

3 

103 

CA 

Rednndo  Beach 

7 

1 

0 

554 

1 

14 

483 

CA 

Radondo  Beach 

8 

1 

0 

597 

1 

14 

496 

CA 

Redorxlo  Beach 

11 

0 

0 

36 

0 

0 

4 

CA 

Redondo  Beach 

12 

0 

0 

b 

0 

0 

2 

CA 

Redondo  Beach 

13 

0 

0 

0 

0 

0 

4 

CA 

Redondo  Beach 

14 

0 

0 

0 

0 

0 

4 

CA 

Redondo  Beach 

15 

0 

0 

0 

0 

0 

3 

CA 

Redondo  Beach 

16 

0 

0 

0 

0 

0 

5 

CA 

Redondo  Beach 

17 

0 

0 

0 

0 

0 

6 

CA 

San  Bernardino 

1 

3 

1 

117 

3 

3 

105 

CA 

San  Bernardino 

2 

0 

0 

17 

0 

1 

19 

CA 
CA 

Scatlergood  Gen  Sta 

1 
2 

19 

4 

748 

19 

19 

641 

17 

3 

655 

17 

17 

571 

CA 

Scattergood  Gen  Sta 

3 

0 

0 

262 

0 

7 

250 

UMI 
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CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA' 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 
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Plant  Name 


SiiwrGate 

SavwGitt 

SiMTGato 

SNvwGate 

SiverGite 

SivwGMB 

SouihBay 

South  Bay 

South  Bay 

South  Bay 

VMeyGan  Station 

VMty  Gen  Station 

VaiayOan'Station 

VMay  Gen  Station 

Afapahoa 

Aiapohoa 

Aiapahoa 

Aiapahee 

Camao 

ChorelcBa 

uwoNaa 

Chareliaa 

Charokaa 

Comtncha 

Comancha 

Craig 

Craig 

Craig 

iliydm 

Haydm 

IMwtin  Orate 

Mvtin  Drain 

MirtinDraite 

Nucia 

Pawnee 

Pawnee 

Rawhide 

RayONiwn 

RayONiaan 

Valmont 

Vabnont 

valmont 

valmont 

Zuni 

Zuni 

Zuni 


Table  2.  — Phase  II  Allowance  Allocations 


Boilerl 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 
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Table  2. 

—  Phase  II  Allowance  Allocationa 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilen 

Auction 

r\  opOWGr* 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

' 

_^_j 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

CT 

Bndgcpcxt  Harbor 

BHB1 

60 

12 

2.067 

60 

60 

2.082 

CT 

Bndgeport  Hartxjr 

BHB2 

137 

27 

4.700 

137 

137 

4.735 

CT 

Bridgeport  Hartw 

BHB3 

333 

67 

11.414 

332 

332 

11.501 

CT 

Devon 

3 

28 

6 

974 

28 

28 

981 

CT 

Devon 

4A 

5 

1 

169 

5 

5 

171 

CT 

Devon 

4B 

5 

1 

170 

5 

5 

172 

CT 

Devon 

SA 

4 

1 

154 

4 

4 

156 

CT 

Devon 

58 

4 

1 

154 

4 

4 

156 

CT 

Devon 

6 

26 

5 

893 

26 

26 

899 

CT 

Devon 

7 

81 

16 

2.792 

81 

81 

2.813 

CT 

Devon 

8 

87 

17 

2.986 

87 

87 

3.008 

CT 

English 

EB13. 

3 

1 

113 

3 

3 

113 

CT 

English 

EB14 

5 

1 

156 

5 

5 

157 

CT 

Middletown 

1 

13 

3 

458 

13 

13 

462 

CT 

Middletovvn 

2 

39 

8 

1.320 

38 

38 

1.332 

CT 

Middletown 

3 

97 

19 

3.320 

97 

97 

3.345 

CT 

Middletown 

4 

69 

14 

2.376 

69 

69 

2.393 

CT 

Montville 

5 

35 

7 

1.201 

35 

35 

1.210 

CT 

Montville 

6 

165 

33 

5,642 

164 

164 

5.686 

CT 

h4ew  Haven  Hartior 

NHB1 

379 

76 

12,994 

378 

378 

13,092 

CT 

htorwalk  Harbor 

1 

149 

30 

5.111 

>       149 

149 

5.150 

CT 

Norwallc  Harbor 

2 

158 

32 

5.426 

158 

158 

5.467 

OE 

Edge  Moor 

3 

103 

21 

3.537 

103 

103 

3.564 

DE 

Edge  Moor 

4 

183 

37 

6,258 

182 

182 

6.307 

OE 

Edge  Moor 

5 

187 

37 

6,426 

187 

187 

6.473 

DE 

Hay  Road 

•^ 

5 

1 

157 

5 

5 

158 

DE 

Indian  River 

1 

87 

17 

2.981 

87 

87 

3,002 

DE 

Indian  River 

2 

92 

18 

3.164 

92 

92 

3,188 

. 

DE 

Indian  River 

3 

158 

32 

5.409 

157 

158 

5.451 

DE 

Indian  River 

4 

389 

78 

13,336 

388 

388 

13.438 

OE 

McKeeRun 

3 

54 

11 

2.574 

53 

53 

1.850 

DE 

VanSant 

-11 

4 

1 

137 

4 

4 

138 

DC 

Banning 

15 

15 

3 

514 

15 

15 

518 

, 

DC 

Banning 

16 

25 

5 

851 

25 

25 

857 

FL 

Ancmte 

1 

298 

60 

12.965 

297 

298 

10,297 

" 

FL 

Anclote 

2 

315 

63 

12.890 

314 

315 

10.894 

FL 

Arvah  B  Hopkins 

1 

1 

0 

81 

1 

2 

85 

FL 

Arvah  B  Hopkins 

2 

160 

32 

5.492 

160 

160 

5.532 

FL 

Avon  Park 

2 

14 

3 

492 

14 

14 

496 

FL 

Big  Bend 

BB01 

352 

70 

12.066 

351 

351 

12.156 

FL 

Big  Bend 

BB02 

354 

71 

12.129 

353 

353 

12,221 

FL 

Big  Bend 

BB03 

332 

66 

11.382 

331 

331 

11,468 

FL 

Big  Bend 

BB04 

255 

51 

8.732 

254 

254 

8.799 

FL 

C  D  Mcintosh  Jr 

1 

26 

5 

902 

26 

26 

908 

FL 

C  D  Mcintosh  Jr 

2 

30 

6 

1.023 

30 

30 

1.031 

FL 

C  0  Mcintosh  Jr 

3 

288 

58 

9.873 

287 

288 

9.948 

UMI 
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Table  2. 

—  Phase  II  Allowance  Allocations 

' 

Allowances  for  Years  2000-2009' 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction  - 

Reserve 

Annual 

Deduction 

Deduction 

Phase  It 

Deduction 

Deduction 

Phase  II 

FL 

Hookers  Point 

HB03 

13 

4 

465 

13 

13 

468 

FL 

HB04 

20 

4 

697 

20 

20 

702 

FL 

Hookers  Point 

HB05 

36 

8 

1.245 

36 

36 

1,252 

FL 

Hookers  Point 

HB06 

14 

3 

475 

14 

14 

478 

FL 

Indian  Rtver 

-c 

0 

0 

0 

0 

0 

0 

FL 

IndtanRtver 

-D 

19 

635 

18 

18 

640 

FL 

Indan  River 

1 

35 

1.185 

34 

34 

1.104 

FL 

Indian  Rrver 

2 

46 

1.560 

45 

45 

1.572 

FL 

Indian  River 

3 

106 

21 

3.626 

105 

106 

3.652 

FL 

Intercesskm  City 

-7 

20 

701 

20 

20 

706 

FL 

IntercMSkxi  City 

-8 

20 

701 

20 

20 

706 

FL 

lntercessk>n  City 

-9 

20 

701 

20 

20 

706 

FL 

Intercession  Citr- 

-10 

20 

701 

20 

20 

706 

FL 

JO  Kennedy 

8 

6 

195 

6 

6 

196 

FL 

JDKennedy 

9 

16 

3 

550 

16 

16 

553 

FL 

JOKennedy 

10 

57 

11 

1.965 

57 

57 

1,980 

FL 

J  R  Kelly 

JRK8 

1 

0 

58 

1 

2 

67 

FL 

Lansing  Smitti 

1 

188 

38 

6.440 

187 

188 

6,489 

FL 

Lansing  Smith 

2 

221 

44 

7.559 

220 

220 

7.616 

FL 

Larsen  Memorial 

7 

9 

2 

305 

9 

9 

308 

FL 

Larsen  Memorial 

-8 

19 

4 

661 

19 

19 

666 

FL 

Larsen  Memorial 

-9 

0 

0 

0 

0 

0 

0 

FL 

Lauderdale 

4GT1 

28 

6 

942 

27 

27 

950 

FL 

Lauderdale 

4GT2 

28 

6 

942 

27 

27 

950 

FL 

Lauderdale 

5GT1 

28 

6 

942 

27 

27 

950 

FL 

5GT2 

28 

6 

942 

27 

27 

950 

FL 

Manatee 

PMT1 

400 

80 

13.697 

398 

399 

13,799 

FL 

Manatee 

PMT2 

368 

74 

12.627 

367 

368 

12.716 

FL 

Martin 

HRS63A 

37 

1.268 

37 

37 

1,277 

FL 

Martin 

HRSG3B 

37 

1.268 

37 

37 

1.277 

FL 

Martin 

HRS64A 

37 

1.268 

37 

37 

1,277 

FL 

Martin 

HRSG4B 

37 

1,268 

37 

37 

1.277 

FL 

Martin 

PMR1 

148 

30 

5.064 

147 

147 

5.102 

FL 

Martin 

PMR2 

175 

35 

6.006 

175 

175 

6.049 

FL 

NA1-7738 

•*1 

0 

0 

0 

0 

0 

0 

FL 

hkxthside 

1 

142 

28 

6,196 

141 

142 

4.897 

FL 

Northskie 

2 

30 

6 

6.262 

30 

30 

1.048 

FL 

Northskle 

3 

193 

39 

11.087 

192 

192 

6.658 

FL 

P  LBartow 

1 

71 

14 

2.792 

71 

71 

2.455 

FL 

P  LBartow 

2 

70 

14 

2.948 

70 

70 

2.431 

FL 

P  LBartow 

3 

157 

31 

5.399 

157 

157 

5.439 

FL 

Port  Everglades 

PPE1 

68 

14 

2.326 

68 

68 

2,343 

FL 

Port  Everglades 

PPE2 

70 

14 

2.400 

70 

70 

2.417 

FL 

Port  Everglades 

PPE3 

171 

34 

5.848 

170 

170 

5,891 

FL 

Port  Everglades 

PPE4 

173 

35 

5.929 

172 

173 

5,973 

FL 

Putnam 

HRSG11 

48 

10 

1.634 

48 

48 

1.647 
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FL 

FL- 

FL 

FL 

FL 

GA 

C3A 

GA 

G^ 
GA 

GAi; 

GA 
GA 
GA 

gaI 


T«bte2.  — Ph<s»  II  Allowance  Allocations 


Plant  Name 


Putnam 

Putnam 

Putnam 

Rivieni 

Riviera 

Riviefa 

SOPurdom 

Sanfbrd 

Sartfbni 

Swfbrd 

Scholz 

Schoiz 

Seminole 

Seminole 

Southside 

Southside  « 

Southside 

Southside 

Southside 

St  Johns  River  Power 

St  Johns  River  Power 

Stanton  Energy 

Stanton  Energy 

Stocklsland 

Stock  Island  D 1 

Stocklsland  0  2 

Suwannee  River 

Suwannee  River 

Suwannee  River 

Tom  G  Smith 

Tom  G  Smith 

Turkey  Point 

Turkey  Point 

Vero  Beach  Municipal 

Vero  Beach  Murecipal 

Vero  Beach  IMuntoipal 

Arkwright 

Afkwright 

Artmright 

Arkwright 

Atkinson 

Atkinson 

Atkinson 

Atkinson 

Atkinson 


Boilerl 


HRSG12 

HRSG21 

HRSG22 

PRV2 

PRV3 

PRV4 

7 

PSN3 

psm 

PSN5 

1 

2 

1 

2 

1 

2 

3 

4 

5 

1 

2 

1 

2 

1 

-NA1 

-NA2 

1 

2 

3 

S-3 

S-4 

PTP1 

PTP2 

3 

4 

-5 

1 

2 

3 

4 

A1A 

A1B 

A2 

A3 

A4 

1BLR 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


48 

45 

45 

3 

104 

103 

13 

31 

96 

93 

57 

59 

533 

533 

27 

28 

7 

18 
53 
336 
330 
328 
0 
75 
3 
3 
7 
7 
19 
0 
2 
170 
172 
9 
2 
9 
37 
39 
45 
36 
0 
0 
0 
0 
0 
667 


(B) 
Repower- 

ing 
Deduction 


10 
9 
9 
1 
21 
21 
3 
6 
19 
19 
11 
12 
107 
107 
5 
6 
1 
4 
11 
67 
66 
66 
0 
15 
1 
1 
1 
1 
4 
0 
0 
34 
34 
2 
0 
2 
7 
8 
9 
7 
0 
0 
0 
0 
0 
133 


(C)2 

Total 

Annual 

Phase  II 


1.634 
1.559 
1.559 
93 
3.553 
3.525 
440 
1.079 
8.596 
3.203 
1.948 
2.039 
18.281 
18.281 
925 
957 
226 
612 
1.800 
11.519 
11.308 
11.228 
0 
2.557 
99 
99 
253 
362 
645 
9 
80 
5,836 
5.879 
313 
107 
315 
1.442 
1.462 
1.530 
1.248 
2 
2 
4 
6 
5 
23.484 


(D) 

1993-1998 

Auction 

Deduction 


48 
45 
45 
3 
103 
102 
13 
31 
96 
93 
57 
59 
532 
532 
27 
28 
7 
18 
52 
335 
329 
327 
0 
74 
3 
3 
7 
7 
19 
0 
2 
170 
171 
9 
2 
9 
37 
39 
45 
36 
0 
0 
0 
0 
0 
665 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


48 
45 
45 

3 
103 
103 
13 
31 
96 
93 
57 
59 
532 
532 
27 
28 
7 
18 
52 
335 
329 
327 
0 
74 
3 
3 
7 
7 
19 
0 
2 
170 
171 
9 
3 
9 
37 
39 
45 
36 
0 
0 
0 
0 
0 
667 


1.087 
3.323 
3.220 
1.963 
2.054 
18.420 
18.420 
932 
964 
227 
617 
1.815 
11.605 
11.395 
11.314 
0 
2.578 
100 
100 
255 
253 
649 
11 
80 
5,879 
5.924 
316 
116 
318 
1.291 
1.354 
1.542 
1.257 
2 
2 
4 
5 
5 
23,656 
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Table  2. 

—  Phase  II  Allowance  Allocationa 

» 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

GA 

Bowen 

2BLR 

686 

137 

24.151 

684 

686 

24,329 

GA 

Bowen 

3BLR 

875 

176 

30.766 

873 

874 

30,994 

GA 

Bowen 

4BLR 

875 

175 

30.759 

873 

873 

30.987 

GA 

Hammond 

1 

107 

21 

3.765 

107 

107 

3,793 

GA 
GA 
GA 

nammora 

2 
3 

4 

112 
109 
459 

22 
22 

3.953 

0%    AOA 

112 

112 

3.981 

pummonQ 

3,820 

108 

108 

3,850 

92 

16.140 

457 

458 

16,260 

GA 

HarHM  Branch 

1 

286 

57 

9.802 

285 

285 

9,876 

GA 

Harflae  Branch 

2 

338 

68 

11.593 

337 

338 

11,681 

GA 

Hamea  Branch 

3 

465 

93 

15.951 

464 

464 

16,072 

GA 

Hariee  Branch 

4 

462 

92 

15.829 

461 

461 

15.949 

GA 

Jack  McOonough 

MB1 

243 

49 

8.535 

242 

242 

8,599 

GA 

Jack  McDonough 

MB2 

251 

50 

8.835 

250 

251 

8,900 

GA 

Kraft 

1 

44 

9 

1.521 

44 

44 

1.533 

GA 

Kraft 

2 

42 

8 

1.502 

42 

42 

1,466 

GA 

Kraft 

3 

86 

17 

2.947 

86 

86 

2,968 

GA 

Kraft 

4 

13 

3 

433 

13 

13 

437 

GA 

Mdntoah 

1 

161 

32 

5,524 

161 

161 

5,565 

GA 

McManuB 

1 

3 

1 

843 

3 

3 

89 

GA 

McManus 

2 

6 

1 

1.278 

6 

6 

198 

GA 

Mitehel 

3 

158 

32 

5.431 

158 

158 

5,472 

GA 

Rivareide 

12 

0 

0 

5 

0 

0 

5 

GA 

Scharer 

1 

611 

122 

20,96t 

610 

610 

21.121 

GA 

Schafw 

2 

616 

123 

21.109 

614 

615 

21.270 

GA 

Scharar 

3 

617 

123 

21.143 

615 

616 

21.304 

GA 

Scharar 

4 

616 

123 

21.119 

614 

615 

21.280 

GA 

Wanalay 

1 

863 

172 

30.345 

861 

862 

30,567 

GA 

Wanatay 

2 

•      798 

159 

28.052 

796 

797 

28.259 

GA 

Yalea 

Y1BR 

88 

18 

3.089 

88 

88 

3,113 

GA 

Yales 

Y2BR 

86 

17 

3.019 

86 

86 

3,041 

GA 

Yalaa 

Y3BR 

85 

17 

2.981 

84 

85 

3,003 

GA 

Yates 

Y4BR 

109 

22 

3.821 

108 

108 

3,851 

GA 

Yates 

Y5BR 

115 

23 

4.033 

114 

114 

4.063 

GA 

Y«n 

Y6BR 

302 

60 

10.618 

301 

301 

10.696 

GA 

Yates 

Y7BR 

297 

59 

10,443 

296 

296 

10,521 

IL 

BaUMin 

1 

512 

102 

18,014 

510 

511 

18,146 

N. 

SflMMTI 

2 

541 

108 

19.046 

540 

540 

19,186 

H. 

Baldwin 

3 

518 

104 

18.246 

517 

518 

18,380 

N. 

Codtan 

01 

144 

29 

5.056 

143 

143 

5.094 

n. 

02 

434 

87 

15,294 

433 

434 

15.406 

R. 

Cotins 

1 

38 

8 

1.319 

38 

38 

1.329 

N. 

CoCns 

2 

33 

7 

1.126 

33 

33 

1,135 

N. 

CoMns 

3 

58 

12 

1.989 

58 

58 

2,004 

R. 

Coins 

4 

47 

9 

1.624 

47 

47 

1,636 

tt. 

Coins 

5 

52 

10 

1.800 

52 

52 

1,812 

N. 

Crawford 

7 

105 

21 

7.215 

104 

105 

3,617 

UMI 
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II                           Table  2. 

—  Phase  II  Allowance  Allocations                               | 

• 

« 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

St* 

te         Plant  Name 

Boileri 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

^  1 

Deduction 

Deduction 

Phase  11 

Deduction 

Deduction 

Phase  II 

IL 

Crawford 

8 

162 

32 

9.818 

162 

162 

5,602 

IL 

DaMman 

31 

40 

8 

1,377 

40 

40 

1,388 

IL 

OaNman 

32 

45 

9 

1.559 

45 

45 

1.570 

H. 

DaHman 

33 

151 

30 

5.169 

150 

151 

5.208 

IL 

Duck  Creek 

1 

325 

65 

11.136 

324 

324 

11,220 

IL 

ED  Edwards 

1 

70 

14 

2.885 

70 

70 

2,414 

IL 

ED  Edwards 

2 

196 

39 

6.877 

195 

195 

6,760 

IL 

ED  Edwards 

3 

251 

50 

9.075 

250 

250 

8.663 

IL 

Fisk 

19 

104 

21 

10.011 

104 

104 

3.602 

n. 

Grarxl  Tower 

07 

7 

1 

247 

7 

7 

248 

IL 

Grand  Tower 

08 

7 

1 

234 

7 

7 

236 

IL 

Grand  Tower 

09 

72 

14 

2.533 

72 

72 

2.551 

H. 

Havana 

1 

0 

0 

35 

0 

0 

35 

IL 

Havana 

2 

0 

0 

45 

0 

0 

45 

IL 

Havana 

3 

0 

0 

35 

0 

0 

35 

H. 

Havana 

4 

0 

0 

35 

0 

0 

35 

IL 

Havana 

5 

0 

0 

35 

0 

0 

35 

IL 

Havana 

6 

0 

0 

35 

0 

0 

35 

IL 

Havana 

7 

0 

0 

35 

0 

0 

35 

•^r 

Havana 

8 

0 

0 

35 

0 

0 

35 

n. 

Havana 

9 

195 

39 

8.766 

194 

195 

6.731 

N. 

n— — ^— 1— 

nsnnvpvi 

1 

59 

12 

2.006 

58 

58 

2.023 

NL 

tlTirtariMi 

2 

224 

45 

7.895 

224 

224 

7.953 

N. 

HulsonviHe 

05 

64 

13 

2.210 

64 

64 

2.227 

IL 

Hutsonvilie 

06 

67 

13 

2.289 

67 

67 

2.306 

K. 

Jalet29 

71 

169 

34 

7.546 

169 

169 

5.837 

M. 

Jofiet29 

72 

138 

28 

6.149 

137 

138 

4.757 

IL 

Joliet29 

81 

158 

32 

7.264 

158 

158 

5.471 

IL 

Joliet29 

82 

164 

33 

7.525 

164 

164 

5.668 

IL 

Joiel9 

5 

170 

34 

8.642 

170 

170 

5,886 

IL 

Joppa  Steam 

1 

153 

31 

5.257 

153 

153 

5.297 

IL 

Joppa  Steam 

2        . 

131 

26 

4.497 

131 

131 

4.530 

IL 

Joppa  Steam 

3 

149 

30 

5.123 

149 

149 

5.162 

tt. 

4 

138 

28 

4.745 

138 

138 

4.781 

n. 

Joppa  Steam 

5 

139 

28 

4.767 

139 

139 

4,803 

IL 

Joppa  Steam 

6 

129 

26 

4.434 

129 

129 

4.467 

IL 

Nncaid 

1 

384 

77 

13.519 

383 

383 

13.620 

IL 

NncaU 

2 

423 

85 

14.897 

422 

423 

15,006 

IL 

Lakeskte 

7 

74 

15 

2.539 

74 

18 

633 

IL 

Lakeskte 

8 

42 

8 

1.438 

42 

9 

3?6 

IL 

Marion 

1 

60 

12 

2,068 

60 

14 

468 

IL 

Marion 

2 

62 

12 

2.118 

62 

14 

479 

IL 

Marion 

3 

67 

13 

2.297 

67 

15 

520 

IL 

Marion 

4 

198 

40 

6,801 

198 

198 

6,853 

U. 

Meredoeia 

D1 

9                2| 

296 

9 

9 

299 

IL 

WW^^K  ^^^v^^^^^Hi 

02 

9 

2\ 

320 

fi 

9 

322 

732 
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Table  2 

.  — Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  I 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state         Plant  Name 

BoileM 

Auction 

Repower- 

Total 

1 993-1 99C 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deductior 

Phase  It 

Deduction 

Deduction 

Phase  II 

IL         Meradosia 

03 

e 

2 

278 

fi 

S 

281 

IL         Meradosia 

04 

7 

1 

25A 

7 

7 

255 

IL         MeradoM 

05 

16S 

34 

5.957 

168 

169 

6,000 

IL         Meradosia 

06 

1 

G 

46 

1 

1 

46 

IL         Newton 

1 

453 

91 

15.534 

452 

452 

15,652 

IL         Newton 

2 

404 

81 

13.851 

403 

403 

13,956 

IL         PQMWton 

51 

244 

49 

10,655 

244 

244 

8,443 

IL          PoM^Bfton 

52 

241 

48 

10.526 

241 

241 

8,341 

IL          PcMMirton 

61 

248 

50 

10.466 

248 

248 

8.580 

IL         PcMwton 

62 

250 

50 

10.549 

250 

250 

8.647 

IL         R  S  Wallace 

9 

2 

0 

901 

2 

2 

61 

IL         R  S  Wallace 

10 

5 

1 

2.431 

5 

5 

177 

IL         Venice 

1 

0 

0 

5 

0 

0 

5 

IL         Venice 

2 

0 

0 

2 

0 

0 

2 

IL         vanim 

3 

0 

0 

17 

0 

0 

17 

IL         Venice 

4 

0 

0 

14 

0 

0 

14 

IL         Venice 

5 

0 

0 

10 

0 

0 

10 

IL         Venice 

6 

0 

0 

10 

0 

0 

10 

IL         Venice 

7 

0 

0 

2 

0 

0 

2 

IL         Venice 

8 

0 

0 

2 

0 

0 

2 

IL         Vennilion 

1 

'  82 

16 

2.819 

82 

82 

2,840 

IL         Vannilion 

2 

108 

22 

3.809 

108 

108 

3.837 

IL         Waukagan 

7 

183 

37 

8.177 

182 

183 

6,314 

IL         Waukagan 

8 

145 

29 

7.811 

145 

145 

5.005 

IL         Waukegan 

17 

43 

9 

3.095 

43 

43 

1,501 

IL         Win  County 

1 

74 

15 

5.307 

74 

74 

2.554 

IL         Win  County 

2 

73 

15 

4.835 

72 

72 

2,505 

L         WIN  County 

3 

150 

30 

6.965 

150 

150 

5.197 

L         Wril  County 

4 

264 

53 

13.751 

264 

264 

9,133 

L         Wood  River 

1 

0 

0 

3 

0 

0 

3 

L         Wood  River 

2 

0 

0 

3 

0 

0 

3 

L         Wood  River 

3 

0 

0 

3 

0 

0 

3 

L         Wood  River 

4 

51 

10 

2,249 

51 

51 

1,761 

L         Wood  River 

5 

275 

55 

9.426 

274 

274 

9,498 

N         ABBrown 

1 

155 

31 

5.327 

155 

155 

5.368 

N         ABBrown 

2 

131 

26 

4.504 

131 

131 

4,538 

N        ABBrown 

-4 

19 

4 

635 

18 

18 

640 

N         Baity 

7 

136 

27 

4.785 

136 

136 

4.819 

N         Baiity 

B 

194 

39 

6.832 

194 

194 

6,882 

N         Breed 

1 

225 

45 

7,932 

225 

225 

7,990 

N        Cayuga 

1 

407 

81 

14,309 

405 

406 

14.415 

N         Cayuga 

2 

416 

83 

14.632 

415 

415 

14,740 

N         Cayuga 

• 

0 

0 

0 

0 

0 

0 

N        Cayuga 

S 

0 

0 

0 

0 

0 

0 

M         Cayuga 

! 

0 

0 

0 

0 

0 

0 

M         CMIyCreek 

1 

246 

49 

8.416 

245 

245 

8,480 

UMI 
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State 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 


Table  2.  —  Phase  II  Allowance  Allocations 


Plant  Name 


Clitty  Creek 
CHfty  Creek 
CHfty  Creek 
CNny  Creek 
CHfty  Creek 
Dewi  H  Mitehen 
Dean  H  Mttcheil 
OeanHMKcheH 
Oeen  H  MMchell 
Edwardeport 
Edwardeport 
Edwardeport 
Edwardeport 
Elmer  W  Stout 
Elmer  W  Stout 
Elmer  W  Stout 
Elmer  W  Stout 
Elmer  W  Stout 
Elmer  W  Stout 
EbnerW  Stout 
Elmer  W  Stout 
Elmer  WStoU 
EbnerW  Stout 
EbnerW  Stout 
Elmer  W  Stout 
Elmer  W  Stout 
F  BCuney 
F  BCuOey 
F  BCulley 
Frank  E  Ratts 
Frank  ERatts 
Gitson 
Gibson 
Gibson 
Gibson 
Gibson 
H  T  Pritchard 
HTPritchard 
HT  Pritchard 
HTPritchard 
HTPritchard 
HTPritchard 
Merom 
Merom 
Michigan  City 
Michigan  City 


Boiierl 


2 
3 

4 

5 

6 

4 

5 

6 

11 

6-1 

7-1 

7-2 

8-1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

50 

60 

70 

1 

2 

3 

1SG1 

2SG1 

1 

2 

3 

A 

5 

1 

2 

3 

4 

5 

6 

1SG1 

2SG1 

4 

5 


(A) 

Auction 

Reserve 

Deduction 


Allowances  for  Years  2000-2009 


241 
249 
245 
236 

248 
43 
54 

48 
35 
0 
10 
10 
11 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
47 
58 
288 
24 
50 
207 
102 
103 
492 
500 
500 
491 
527 
0 
0 
7 
15 
17 
70 
433 
430 
261 
29 


(B) 
Repower- 

ing 
Deduction 


48 

50 

49 

47 

50 

9 

11 

10 

7 

0 

2 

2 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

9 

12 

58 
5 

10 

41 

20 

21 

98 
100 
100 

98 
105 
0 
0 
1 
3 
3 

14 

87 

86 

5 


Total 
Annual 
Phase  II 


8 


8,276 
8,523 
8,385 
8.085 
8,510 
3,107 
3,007 
2,960 
2,651 
0 
345 
352 
373 
0 
0 
0 
0 
0 
0 
0 
0 
1 
2 
1.665 
2,046 
10,122 
822 
1.749 
7.277 
3.573 
3.639 
17.322 
17.583 
17.614 
17.291 
18.082 
0 
1 

239 

530 

593 

2.474 

14.838 

14.737 

904 

1.004 


(D) 

1993-1998 

Auction 

Deduction 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


241 

248 

244 

235 

248 

43 

54 

48 

35 

0 

10 

10 

11 

0 
0 
0 

d 

0 
0 
0 
0 
0 
0 
47 
58 
287 
24 
50 
206 
101 
103 
491 
498 
499 
490 
526 
0 
0 
7 
15 
17 
70 
432 
429 
26 
29 


241 
248 
244 
235 
248 
43 
54 
48 
35 
0 
10 
10 
11 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
47 
58 
287 
24 
50 
206 
101 
103 
491 
499 
500 
490 
527 
0 
0 
7 
15 
17 
70 
432 
429 
26 
29 


(F)3 

Total 

Annual 

Phase  II 


8.338 
8.589 
8.449 
8.146 
8.574 
1.473 
1.860 
1.672 
1.225 
0 
348 
355 
375 
0 
0 
0 
0 
0 
0 
0 
0 
1 
2 
1.677 
2.061 
10.198 
828 
1.762 
7.332 
3.600 
3.666 
17.449 
17.713 
17.743 
17.419 
18.217 
0 
1 

240 

•534 

597 

2.492 

14,951 

14.850 

912 

1.012 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Yeairs  2000-2009 

Years  2010  and  Beyond  j 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Slate 

Plant  Name 

Boiierl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

IN 

nffcnioan  City 

6 

30 

6 

1.013 

30 

30 

1.021 

IN 

MchigviCity' 

12 

284 

57 

9.995 

283 

283 

10.069 

IN 

NA1  -7221 

-1 

0 

0 

0 

0 

0 

0 

IN 

NA  1-7221 

•^ 

0 

0 

0 

0 

0 

0 

IN 

NAI-^21 

-4 

0 

0 

0 

0 

0 

0 

IN 

Nobtesvile 

1 

2 

0 

66 

2 

'  2 

66 

IN 

NoUMvillB 

2 

2 

0 

54 

2 

2 

54 

IN 

NobtesviNe 

3 

1 

0 

40 

1 

1 

40 

IN 

Petersburg 

1 

200 

40 

7.048 

200 

200 

7.100 

IN 

Petersburg 

2 

395 

79 

13.886 

393 

394 

13,988 

IN 

Petersburg 

3 

490 

98 

16,788 

488 

489 

16.916 

IN 

Petersburg 

4 

469 

94 

16.061 

467 

468 

16;  183 

IN 

RGaNagher 

1 

82 

16 

2.893 

82 

82 

2,914 

IN 

RGaHagher 

2 

89 

18 

3.120 

88 

89 

3.144 

IN 

RGaiagher 

3 

80 

16 

2.799 

79 

79 

2.821 

IN 

R  Gallagher 

4 

83 

17 

2,916 

83 

83 

2.938 

IN 

RMSchabfer 

14 

141 

28 

10,329 

141 

141 

4.868 

IN 

R  M  Schahfer 

15 

129 

26 

10.667 

129 

129 

4,461 

IN 

RMSchahfer 

17 

151 

30 

5,194 

151 

151 

5,233 

IN 

R  M  Schahfer 

18 

151 

30 

5,159 

150 

150 

5.199 

IN 

Rockport 

MB1 

958 

192 

32,811 

956 

957 

33.061 

IN 

MB2 

956 

192 

32,811 

956 

957 

33.061 

IN 

Stete  Line 

3 

100 

20 

4,706 

100 

100 

3.452 

IN 

SteteLine 

4 

175 

35 

6,889 

174 

174 

6.033 

IN 

Tanrwrs  Creek 

U1 

59 

12 

2,764 

59 

59 

2.037 

IN 

Tanners  Creek 

U2 

62 

12 

2,786 

62 

62 

2.138 

IN 

Tanners  Creek 

U3 

.66 

13 

4,067 

66 

66 

2.287 

IN 

Tanners  Creek 

U4 

302 

60 

10.645 

302 

302 

10.722 

IN 

Wabash  River 

1 

49 

10 

1.713 

49 

49 

1.726 

IN 

Wabash  River 

2 

39 

8 

1.384 

39 

39 

1.394 

IN 

Wabash  River 

3 

46 

'         9 

1.607 

46 

46 

1.619 

IN 

Wabash  River 

4 

44 

9 

1,523 

44 

44 

1.534 

IN 

Wabash  River 

5 

45 

9 

1,573 

45 

45 

1,584 

IN 

Wabash  River 

6 

150 

30 

5.265 

149 

149 

5.304 

IN 

Warrick 

4 

297 

59 

10.450 

296 

296 

10.527 

IN 

Whitewater  Valley 

1 

65 

13 

2.224 

6S 

65 

2.241  . 

IN 

Whitewater  VaHey 

2 

194 

39 

6,656 

194 

194 

6.706 

lA 

Ames 

7 

12 

2 

401 

12 

12 

403 

lA 

Ames 

8 

53 

11 

1.823 

53 

53 

1.837 

lA 

1 

130 

26 

4,473 

130 

130 

4.507 

lA 

Council  BhjfTs 

1 

19 

4 

1.106 

19 

19 

653 

lA 

Council  Bkjffs 

2 

27 

5 

1.646 

27 

27 

928 

M 

Council  Bluffs 

3 

463 

93 

15,863 

462 

462 

15.985 

lA 

Des  Moines 

-5 

0 

0 

0 

0 

0 

0 

lA 

Des  Moines 

10 

5 

1 

162 

5 

5 

164 

lA 

Des  Moines 

11 

7 

1 

243 

7 

7 

245 

UMI 
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StMe 


lA 
lA 
lA 
lA 
lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

K8 

KS 

KS 


Table  2.  —  Phase  H  Allowance  Allocations 


Plant  Name 


Dubuque 
Oubuqus 


EaflFWMom 
Fair  Station 
GaoigeNMll 
George  NmII 
GeoigeNeall 
George  Neat  South 
Graettinger 
Grinnel 
Lansing 
Laneing 
Ume  Creek 
Ume  Creek 


Maynaid  Station 

MiKonLKapp 

IMuecatine 

Muecatine 

NA1-7230 

Ottumwa 


Prairie  Creek 
Prairie  Creek 
Riverside 
Sixth  Street 
Sixth  Street 
Sixth  Street 
Sixth  Street 
Sixth  Street 
Streeter  StatxMi 
Suthertand 
Suthertand 
Sutheriwd 
Arthur  MuNergreen 
Cimarron  River 
Corfeyvile 
East  12th  Street 
Garden  City 
Gordon  Evans 
Gordon  Evans 

IKXCOfnD 

Hutohinson 
Hixchinson 


Boiierl 


1 

5 

1 

2 

1 

2 

3 

4 

2 

•^ 

3 

4 

1 
•^ 
101 
1 
2 
8 
9 

•^ 
1 
6 
7 
8 
3 
4 
9 
1 
2 
3 
4 
5 
7 
1 
2 
3 
3 


4 

4 

S-2 

1 

2 

SGU1 

1 

2 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


32 
9 

11 
162 
67 
128 
248 
439 
0 
6 
14 
126 
7 
7 
452 
1 
168 
39 
59 
0 
554 
22 
28 
1 
21 
100 
51 
24 
6 
6 
1 
10 
16 
6 
11 
64 
0 
0 
0 
0 
0 
0 
0 
116 
0 


(B) 
Repower- 

ing 
Deduction 


0 


6 

2 
2 

32 

13 

26 

50 

88 
0 
1 
3 

25 
1 
1 

90 

0 

34 

8 
12 

0 
111 

4 

6 

0 

4 
20 
10 

6 

0 

0 

0 

1 

3 

1 

2 
13 

0 

0 

0 

0 

0 

0 

0 

23 

0 

0 


{C)2 

Total 

Annual 

Phase  II 


1.114 
303 
377 
5.543 
2.297 
9.056 
12.246 
15.056 
10 
188 
475 
4,604 
254 
254 
15.503 
31 
5.761 
1.354 
2,015 
0 
18.984 
753 
972 
68 
721 
3.414 
1.735 
808 
177 
154 
77 
307 
551 
198 
374 
2,178 
1 


(D) 

1993-1998 

Auction 

Deduction 


32 
9 
11 
161 
67 
127 
247 
438 
0 
6 
14 
125 
7 
7 
451 
1 
168 
39 
59 
0 
552 
22 
28 
1 
21 
99 
50 
24 
6 
6 
1 
10 
16 
6 
11 
63 
0 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


12 

0 

11 

0 

10 

0 

0 

0 

64 

0 

25 

0 

3.988 

116 

0 

0 

0 

0 

32 
9 
11 
161 
67 
127 
247 
438 
0 
6 
14 
126 
7 
7 
451 
1 
168 
39 
59 
0 
553 
22 
28 
1 
21 
99 
51 
24 
6 
6 
1 
10 
16 
6 
11 
63 
0 
0 
0 
0 
0 
-  2 
1 
116 
0 
0 


(F)3 

Total 

Annual 

Phase  II 


1.122 
306 
380 
5.585 
2,314 
4.405 
8.556 
15.171 
10 
190 
479 
4.344 
255 
255 
15.620 
31 
5.805 
1.364 
2,030 
0 
19.127 
758 
979 
27 
727 
3.440 
1.748 
815 
177 
154 
77 
308 
555' 
200 
376 
2.196 
1 
11 
10 
8 
0 
56 
21 
4,018 
0 
0 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boiled 

Auction 

r\  ©power*" 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

KS 

Hutchinson 

3 

0 

0 

0 

0 

0 

0 

KS 

Hutchinson 

4 

0 

0 

18 

0 

0 

16 

KS 

JefTrey  Energy  Csnir 

1 

496 

99 

17.014 

495 

495 

17.143 

KS 

Jeffrey  Energy  Ccntr 

2 

525 

105 

17.982 

523 

524 

18,118 

KS 

Jef^  Energy  Centr 

3 

598 

120 

20.515 

597 

597 

20,672 

KS 

Judson  Large 

4 

0 

0 

39 

0 

1 

M 

KS 

Kaw 

1 

23 

5 

782 

23 

23 

789 

KS 

Kaw 

2 

18 

4 

615 

18 

18 

620 

KS 

Kaw 

3 

15 

'     3 

513 

15 

15 

517 

KS 

Kingman 

•^ 

1 

0 

51 

1 

1 

51 

KS 

LaCygne 

1 

417 

83 

17.863 

416 

416 

14.405 

KS 

ijCygne 

2 

437 

87 

14.974 

436 

436 

15.087 

KS 

Lawrence 

2 

0 

0 

2 

0 

0 

2 

KS 

Lawranoe 

3 

18 

4 

2.144 

18 

18 

625 

KS 

Lawrence 

4 

27 

5 

1.814 

27 

27 

948 

KS 

Lawrence 

5 

109 

22 

5.355 

108 

108 

3.752 

KS 

McPtwrson2 

1 

0 

0 

1 

0 

0 

1 

KS 

Mutvane 

•^ 

0 

0 

5 

0 

0 

5 

KS 

Muivane 

-8 

0 

0 

5 

0 

0 

5 

KS 

Murray  GiH 

1 

0 

0 

1 

0 

0 

1 

KS 

Murray  GiN 

2 

0 

0 

5 

0 

0 

5 

KS 

Murray  GiH 

3     - 

0 

0 

50 

0 

1 

44 

KS 

MurrayGiH 

4 

0 

0 

62 

^            0 

2 

54 

KS 

^4ea^nan  Creeic 

N1 

201 

40 

6.890 

200 

201 

6.942 

KS 

Neostw 

7 

0 

0 

13 

0 

0 

13 

KS 

Quindaro 

1 

59 

12 

2.020 

59 

59 

2.035 

KS 

Quindaro 

2 

60 

12 

2.067 

60 

60 

2.082 

KS 

Riverton 

39 

30 

6 

1.033 

30 

30 

1.041 

KS 

Riverton 

40 

51 

10 

1.754 

51 

51 

1.766 

KS 

Russe* 

-11 

1 

0 

31 

1 

1 

31 

KS 

Russel 

**12 

1 

0 

30 

1 

1 

30 

KS 

Tecumseh 

9 

27 

5 

2,251 

27 

27 

921 

KS 

Tecumseh 

10 

43 

9 

3.907 

42 

43 

1.470 

KS 

Wamego 

7 

0 

0 

0 

0 

0 

0 

KY 

BigSandy 

BSU1 

166 

37 

6.393 

186 

186 

6,441 

Kf 

Big  Sandy 

BSU2 

538 

108 

19.610 

537 

537 

18.584 

Kf 

Cane  Run 

3 

1 

0 

39 

1 

1 

39 

KY 

CaneRun 

4 

79 

16 

4.506 

79 

79 

2.726 

KY 

Cane  Run 

5 

125 

25 

4.316 

125 

125 

4.330 

KY 

CaneRun 

6 

157 

31 

5.469 

157 

157 

5,436 

KY 

CaneRun 

-12 

0 

0 

0 

0 

0 

0 

KY 

CaneRun 

-13 

0 

0 

0 

0 

0 

0 

KY 

Coleman 

CI 

137 

27 

4,827 

137 

137 

4,862 

KY 

Coieman 

C2 

156 

31 

5.505 

156 

156 

5.545 

KY 

Coleman 

C3 

150 

30 

5.294 

1B0 

150 

5.332 

KY 

Cooper 

1 

91 

18 

3,192 

90 

91 

3.2ie 

UMI 
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Stke 


KY 
KT 

Si 

Kf 
Kf 
Kt 
»f 

KV 

K^ 
KV 

icy 
Ky 

KM 
KV 

KVJI 
KY". 
KV 

icr 

Kf 

Kf 

KY 

KY 

KVl 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KV 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 


Table  2.  — Phase  H  Allowance  Allocations 


Rant  Name 


Coopw 

DBWInn 

Oalt 

Me 

EWBrewn 

EWBnwm 

EWBrown 

EntB«nd 

Ebiwr  Smttt 

EkTMr  Sfnjlh 

Gtwnt 

GhM« 

GlMnt 

Ghent 

Green  RtMT 

Green  River 

Green  RNer 

Green  River 

Green  River 

HLSpurtodc 

HLSpurlock 

ld6fB0n  1  - 

HMP&L  station  2 
HMPAL  Station  2 
MM  Creek 
MM  Creek 

MICraek 
NA1-7220 
NA1-7220 
NA1-7220 


Paradiee 


PineviUe 

RDGreen 

ROGreen 

RotMrt  Reid 

ShatMiee 

Shawnee 

Shawnee 
Shawnee 


BoileM 


2 

W1 
3 
4 
1 
2 
3 
2 
1 
2 
1 
2 
3 
4 
1 

2  ■ 
3 
4 
5 
1 
2 
6 
H1 
H2 
1 
2 
3 
4 

•^ 
'4 
•^ 
1 
2 
3 
3 

61 
G2 
R1 
1 
2 
3 
4 
5 
6 
7 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


187 
362 
49 
41 
87 
164 
318 
531 
79 
176 
346 
291 
405 
398 
0 
0 
0 
82 
95 
278 
481 
24 
163 
168 
223 
227 
319 
395 

0 
0 
314 
357 
722 
12 
154 
185 

27 
76 

76 

88 

88 

86 

94 

104 

99 


(B)- 
Repower 

ing 
Deduction 


37 
72 
10 
8 
17 
33 
64 
106 
16 
35 
69 
58 
81 
60 
0 
0 
0 
16 
19 
56 
96 
5 
33 
34 
45 
45 
64 
79 
0 
0 
0 
63 
71 
144 
2 
31 
37 
5 
15 
16 
18 
16 
17 
19 
21 
20 


(C)2 

Total 

Annual 

Phase  II 


6.571 
12.393 
1.974 
1.839 
3.049 
5.774 
11.190 
18.216 
2.789 
6.178 
12.183 
12.679 
13.879 
13.637 
130 
851 
744 
2.810 
3.353 
9.768 
16.495 
805 
5.725 
5.902 
8.037 
8.097 
10.918 
13.543 
0 
0 
0 
10.758 
12.233 
25,369 
912 
5.263 
6.341 
937 
3.629 
3.657 
3.690 
3.576 
3.809 
3.693 
3.619 
3.551 


(D) 

1993-1998 

Auction 

Deduction 


186 
361 
49 
40 
86 
164 
317 
530 
79 
175 
345 
290 
404 
397 
0 
0 
0 
62 
95 
277 
480 
23 
162 
167 
222 
227 
318 
394 
0 
0 
0 
313 
356 
720 
12 
153 
164 
27 
76 
78 
88 
87 
85 
94 
103 
99 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


186 
361 
49 
40 
86 
164 
317 
530 
79 
175 
346 
290 
404 
397 
0 
0 
0 
82 
95 
277 
480 
23 
162 
167 
222 
227 
318 
394 
0 
0 
0 
313 
356 
721 
12 
153 
185 
27 
76 
78 
88 
87 
85 
94 
104 
99| 


(F)3 
Total 
Annual 
Phase  II 
6.619 
12.487 
1.693 
1,400 
3,071 
5,817 
11.273 
18,354 
2.810 
6,224 
12.272 
10,038 
13,985 
13,742 
2 
16 
^     13 
2,830 
3.377 
9.841 
16,621 
812 
5,769 
5.946 
7,696 
7,855 
11,001 
13,645 
0 
0 
0 
10,841 
12,326 
25,556 
424 
5,303 
6.389 
944 
2.622 
2.702 
3.043 
3.025 
2.954 
3.242 
3.581 
3.4271 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  1 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Bbiierl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

KY 

ShswnsB 

9 

106 

21 

3.645 

106 

106 

3.672 

ICY 

SnWMisB 

10 

138 

28 

4.867 

138 

138 

4.903 

KY 

Trtonbit  County 

1 

279 

56 

9.578 

279 

279 

9.651 

KY 

Tyrant 

1 

0 

0 

0 

0 

0 

0 

KY 

2 

0 

0 

0 

0 

0 

0 

KY 

3 

0 

0 

0 

0 

0 

0 

ICY 

Tyran* 

4 

0 

0 

0 

0 

0 

0 

KY 

Tyran* 

5 

20 

4 

1.709 

20 

20 

675 

LA 

ABPateraon 

3 

0 

0 

7 

0 

0 

4 

LA 

ABPiterson 

4 

0 

0 

8 

0 

0 

6 

LA 

AfSWMlHl 

SA 

0 

0 

30 

0 

1 

18 

LA 

BigC#jn1             ^ 

1B1 

0 

0 

27 

0 

1 

37 

LA 

BigC#jn1 

1B2 

0 

0 

27 

0 

1 

34 

LA 

BigC^un2 

2B1 

415 

83 

14.785 

414 

414 

14.322 

LA 

BigC#«)2 

2B2 

409 

82 

14.558 

408 

409 

14.142 

LA 

BigC#«2 

283 

408 

82 

14.575 

407 

408 

14.106 

LA 

Coughm 

6 

0 

0 

46 

0 

1 

34 

LA 

CoughKn 

7 

0 

0 

128 

0 

4 

139 

LA 

DGHuntar 

3 

0 

0 

0 

0 

0 

9 

LA 

DG  Hunter 

4 

.0 

0 

32 

0 

1 

24 

LA 

OocBonin 

1 

0 

0 

12 

0 

0 

17 

LA 

DocBonin 

2 

0 

0 

24 

0 

1 

30 

LA 

OocBonin 

3 

0 

0 

45 

0 

3 

89 

LA 

OoMHite 

1 

595 

119 

20.382 

593 

595 

20.535 

LA 

Houma 

15 

0 

0 

10 

0 

0 

14 

LA 

Houma 

16 

0 

0 

14 

0 

1 

28 

LA 

LMwnnan 

3 

0 

D 

86 

0 

2 

85 

LA 

LMMonan 

4 

0 

0 

72 

0 

2 

63 

LA 

Lime  Gypsy 

1 

1 

0 

245 

1 

6 

223 

LA 

LiUe  Gypsy 

2 

2 

0 

378 

2 

10 

351 

LA 

LiUleGypey 

3 

3 

1 

542 

3 

14 

473 

LA 

Louisianal 

1A 

0 

0 

116 

0 

0 

17 

LA 

Louisienal 

2A 

0 

0 

2 

0 

0 

17 

LA 

Louisianal 

3A 

0 

0 

2 

0 

0 

17 

LA 

Louisiana  2 

10 

0 

0 

0 

0 

0 

0 

LA 

Louisiwia2 

11 

0 

0 

0 

0 

0 

0 

LA 

Louisiana2 

12 

0 

0 

0 

0 

0 

0 

LA 

Mctwud 

1 

0 

0 

71 

0 

2 

83 

LA 

Mctwud 

2 

0 

0 

106 

0 

4 

138 

LA 

DAdioud 

3 

1 

0 

491 

1 

13 

467 

LA 

Monroe 

11 

0 

0 

13 

0 

0 

12 

LA 

Monroe 

12 

0 

0 

45 

0 

1 

38 

LA 

Morgan  Ciy 

4 

0 

0 

5 

0 

0 

5 

LA 

Natehteches 

10 

0 

0 

0 

0 

0 

0 

LA 

Nineinle  Point 

1 

1 

0 

62 

1 

2 

65 

LA 

tilin  a  mile    Pxiin* 

2 

1 

0 

112 

1 

3 

103 

UMI 
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U 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 


LA 

LA 

LA 

LA 

LA 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

MO 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MO 

MO 

MD 

MO 

MD 

MO 
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Table  2.  — Phase  H  Allowance  Allocations 


Plant  Name 


ili.l  ■  ■mil  I     **     *     - 

rnnWlMS  row 

NinanHC  run 

Nmwnit  Point 

Optiouns 

RSrMMn 

RSNttMn 

RSNaiMn 

Rodomchw 

RodHiMchw 

Rtaton 

Rualon 

Siwiinglon 

StMUngtan 

Tach* 

Tache 

Watorford1ft2 

WHwfbnl  1  S  2 

wntowGlen 

WlowGlen 

WlOMfGlan 

WMowGIwi 

WlkMvGten 

Gratam  Station 

Maaon  Steam 

MaaonStaam 

MaaonStaam 

WilMnFWyman 

William  FWyman 

WiNiamFWyman 

WiWamFWyman 

Brandon  Shoraa 

Brandon  Shorea 

C  P  Crane 

CP  Crane 

Chalk  Point 

unaiK  Point 

wnom  Kom 

CtwkPoint 

Chalk  Point 

Chalk  Point 

Chak  Point 

uwK  roini 

Didcerson 

Dickerson 

Dickerson 

Dickeraon 


Boilerl 


3 

4 

5 

10 

3 

4 

6 

1 

2 

2 

3 

10 

7AB 

2 

3 

1 

2 

1 

2 

3 

4 

5 

5 

3 

4 

5 

1 

2 

3 

4 

1 

2 

1 

2 

-GTS 

-074 

-GTS 

-GT6 

1 

2 

3 

4 

1 

2 

3 

CW1 


Allowances  for  Years  2000-2009 


(A) 
Auction 
Reserve 

Deduction 


1 
3 
4 
0 
0 
0 

541 
86 

527 
0 
0 
1 
0 
0 
0 

124 

96 
0 
0 
0 
0 

1 

10 
0 
0 
0 

14 

16 

78 
182 
537 
226 
126 
117 

21 

21 

26 

26 
267 
296 
151 

75 
170 
160 
170 


(B) 
Repower- 

ing 
Deduction 


0 


0 

1 
1 

0 
0 
0 

108 
17 

105 
0 
0 
0 
0 
0 
0 
25 
19 
0 
0 
0 
0 
0 
2 
0 
0 
0 
3 
3 
16 

36 

107 

45 

25 

23 
4 
4 
5 
5 

53 

59 

30 

15 

34 

32 

34 
0 


(C)2 

Total 

Annual 

Phase  II 


96 
690 
929 
1 
39 
123 
19,461 
3.232 
18,804 
4 
5 
174 
72 
27 
446 
4.529 
3.516 
99 
26 
93 
291 
458 
342 
2 
1 
1 
1.156 
1.158 
2.930 
6.238 
18.403 
7.750 
4.324 
4.020 
703 
703 
889 
889 
9.149 
10.160 
12.473 
2.585 
5.814 
5.468 
5.812 
0 


(D) 

1993-1998 

Auction 

Deduction 


1 
3 

4 
0 
0 
0 
540 
86 
526' 
0 
0 
1 
0 
0 
0 
123 
96 
0 
0 
0 
0 
1 
10 
0 
0 
0 
13 
16 
78 
,181 
535 
225 
126 
117 
20 
20 
26 
26 
266 
296 
151 
75 
169 
159 
169 
0 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


3 
18 
23 
0 
1 
8 

540 
86 

526 
0 
1 
5 
2 
1 
11 

123 


3 
1 
1 
9 
13 
10 
0 
0 
0 
13 
16 
78 
182 
536 
226 
126 
117 
20 
20 
26 
26 
266 
296 
151 
75 
169 
159 
169 
0 


{F)3 

Total 

Annual 

Phase  II 


86 
611 
811 
1 
26 
279 
18.701 
2.975 
18.212 
61 
22 
156 
72 
22 
368 
4.269 
3.313 
87 
20 
32 
295 
437 
344 
2 
1 
1 
467 
549 
2.693 
6.284 
18.542 
7.808 
4.356 
4.049 
709 
700 
696 


9.218 

10.236 
5.229 
2.605 
5,850 
5.510 
5.856 
0 


740 


Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1998  /  Proposed  Rules 


1998 


Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  1 

(A) 

(B) 

{C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

RepoMer- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Ptiase  II 

MO 

Oictamn 

GT2 

31 

6 

1.076 

31 

31 

1.084 

MO 

Oictaraon 

GT3 

31 

6 

1.076 

31 

31 

1.084 

MO 

Oictaraon 

HCT3 

0 

0 

0 

0 

0 

0 

MO 

DictarMn 

HCT4 

0 

0 

0 

0 

0 

0 

MO 

EMtan2 

-25 

0 

0 

0 

0 

0 

0 

MO 

EaMon2 

•*26 

0 

0 

0 

0 

0 

-  0 

MO 

Eaitcn2 

«27 

0 

0 

0 

0 

0 

0 

MO 

GoutdSiraet 

3 

24 

5 

816 

24 

24 

823 

MO 

nvusn  A  wwwQnm 

1 

37 

7 

1.284 

37 

37 

1.293 

MO 

HwtMitAWagiMr 

2 

38 

8 

1,291 

38 

38 

1,301 

MO 

LJ^m4.^^  a  lAfa 

1  MTDHi  A  wigner 

3 

243 

49 

8.33? 

242 

243 

8,395 

MO 

HoftMrt  A  Wagner 

4 

44 

9 

1.511 

44 

44 

1.523 

MO 

Morgwiown 

1 

491 

98 

16.834 

490 

490 

16.96? 

MO 

MofQwilown 

2 

469 

94 

16.095 

468 

469 

16.216 

MO 

Nwttcota 

•^Tl 

0 

0 

0 

0 

0 

0 

MO 

P^rryimn 

-51 

0 

0 

0 

0 

0 

0 

MO 

Ptrryman 

-52 

0 

0 

0 

0 

0 

0 

MO 

-81 

0 

0 

0 

0 

0 

0 

MO 

Pwrynttn 

-62 

0 

0 

0 

0 

0 

0 

MO 

RPSmitti 

9 

8 

2 

63? 

8 

8 

281 

MO 

RPSm«h 

11 

66 

13 

2.301 

66 

66 

2.2/2 

MO 

Rivwsid* 

1 

5 

1 

188 

5 

5 

190 

MO 

Rivwsid* 

2 

5 

1 

170 

5 

5 

172 

MO 

Rivareid* 

3 

10 

2 

352 

10 

10 

354 

MO 

Rivwstde 

4 

13 

3 

452 

13 

13 

456 

MO 

RivwHda 

5 

9 

2 

292 

9 

9 

295 

MO 

Vianna 

8 

53 

11 

3.634 

53 

53 

1,819 

MO 

Wastport 

3 

5 

1 

185 

5 

5 

187 

MO 

Waatpoit 

4 

8 

2 

256 

7 

7 

259 

MA 

BraytonPoM 

1 

246 

49 

8.432 

245 

246 

8.496 

MA 

BraytonPoM 

2 

258 

52 

8,859 

258 

258 

8.926 

MA 

Brayton  Point 

3 

540 

108 

18.517 

539 

539 

18.658 

MA 

Brayton  Point 

4 

336 

67 

12.072 

336 

336 

11.621 

MA 

Canal 

1 

357 

71 

13.164 

S.^ 

356 

12.327 

MA 

Canal 

2 

522 

104 

17.895 

521 

521 

18.031 

MA 

Cannon  Streat 

3 

11 

2 

372 

11 

11 

374 

MA 

Cleary  Flood 

8 

4 

1 

142 

4 

4 

143 

MA 

Clawy  Flood 

9 

46 

9 

2,670 

46 

46 

1.577 

MA 

Kandal  Square 

1 

5 

0 

199 

5 

5 

198 

MA 

Kendtf  Square 

2 

6 

1 

207 

5 

5 

208 

MA 

Kendal  Square 

3 

12 

3 

418 

12 

12 

422 

DM 

Mount  Tom 

1 

163 

33 

5.578 

162 

162 

5.622 

MA 

Myatic 

4. 

76 

15 

2.592 

H 

75 

2.612 

MA 

MyswC 

5 

90 

18 

3.074 

89 

90 

3.098 

MA 

Mystic 

6 

89 

18 

3,058 

89 

89 

3.081 

MA 

Mystic 

7 

500 

100 

17,144 

499 

499 

17.274 

^ 
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State 


MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
'MA 

MA 

MA 

MA 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
M. 

Imi 


Table  2.  —  Phase  II  Allowance  Allocations 


Plant  Name 


NewBotton 
New  Boston 
Salem  Harbor 
Salem  Harbor 
Salem  Harbor 
Saiem  Harbor 
Somerset 
Somerset 
Somerset 
Somerset 
Somerset 
Somerset 
Somerset 
Somerset 
Waters  Rivers 
West  Springfield 
West  Spnngfleld 
West  Springfield 
BCCobb 
BCCobb 
BCCobb 
BCCobb 
BCCobb 
BeMe  River 
Bete  River 
Conners  Creek 
Connors  Creek 
Cormers  Creek 
Conners  Creek 
OanEKam 
DanEKam 
OanEKam 
OanEKam 

Oelray 

Oelray 

Oelray 

Oelray 

Oelray 

EckertStatnn 

Eckert  Station 

EckertStatnn 

Eckert  Station 

Eckeit  Statxxi 

Eckert  Station 

Endk»lt  Generating 

Enckson       « 


Boileii 


1 

2 
1 
2 
3 
4 
1 
2 
3 
4 
5 
6 
7 
8 


2 

3 

1 

2 

3 

4 

5 

1 

2 

15 

16 

17 

18 

1 

2 

3 

4 

7 

8 

9 

10 

12 

1 

2 

3 

4 

5 

6 

1 

1 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


179 

183 

97 

99 

158 

357 
0 
0 
0 
0 
0 
0 
80 

116 
7 
11 
10 
87 
13 
14 
13 

133 

136 

537 

544 
17 
17 
15 
13 

227 

248 

30 

27 
0 
0 
0 
0 
0 

34 

35 

32 

64 

77 

68 

53 
193 


(B) 
Repower- 

ing 
Deduction 


36 
37 
19 
20 
32 
71 
0 
0 
0 
0 
0 
0 
16 
23 
1 
2 
2 
17 
3 
3 
3 
27 
27 
107 
109 
3 
3 
3 
3 
45 
50 
6 
5 
0 
0 
0 
0 
0 
7 
7 
6 
13 
15 
14 
11 
39 


(C)2 

Total 

Annual 

Phase  It 


6.122 
6.287 
3.320 
3.388 
5.429 
12.500 
0 
0 
0 
0 
0 
0 
2.749 
3.962 
246 
376 
354 
2.995 
1.139 
1.226 
1.220 
4.546 
4,668 
18.398 
18.660 
4,282 
4.276 
4.031 
3,350 
7,766 
8,517 
1,014 
943 
0 
12 
0 
14 
14 
1.291 
1.347 
1,321 
2,210 
2,651 
2,329 
1,799 
6.607 


(D) 

1993-1998 

Auction 

Deduction 


178 
183 
97 
99 
158 
356 
0 
0 
0 
0 
0 
0 
80 
115 
7 
11 
10 
87 
13 
13 
13 
132 
136 
535 
543 
17 
17 
15 
13 
226 
248 
30 
27 
0 
0 
0 
0 
0 
34 
35 
32 
64 
77 
68 
52 
192 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


178 

183 

97 

99 

158 

357 
0 
0 
0 
0 
0 
0 
80 

115 
7 
11 
lOh 
87 
13 
14 
13 

132 

136 

536 

543 
17 
17 
15 
13 

226 

248 

30 

27 
0 
0 
0 
0 
0 

34 

35 

32 

64 

77 

68 

52 
192| 


(F)3 

Total 

Annual 

Phase  II 


6.169 
6,335 
3,345 
3,414 
5.470 
12.346 
0 
0 
0 
0 
0 
0 
2.770 
3,993 
247 
379 
356 
3.017 
442 
475 
473 
4.582 
4.702 
18.536 
18.801 
589 
581 
554 
450 
7,825 
8.582 
1,023 
949 
0 
12 
0 
14 
12 
1.176 
1,225 
1.116 
2,227 
2,670 
2.347 
1.814 
6.659 
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Table  2. 

—  Phase  It  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

Ml 

Greenwood 

1 

16 

3 

536 

16 

16 

541 

Ml 

HartxM- Beach 

1 

41 

8 

3.512 

41 

41 

1.427 

Ml 

J  B  Sims 

3 

43 

9 

1.475 

43 

43 

1.487 

Ml 

JCWeadock 

7 

138 

28 

4.717 

137 

137 

4,754 

Ml 

JCWeadock 

8 

136 

27 

4.664 

136 

136 

4.699 

Ml 

JHCampbeN 

1 

235 

47 

8.051 

234 

234 

8.113 

Ml 

JHCampbd 

2 

281 

56 

9.629 

280 

280 

9.702 

Ml 

J  H  Campbell 

3 

798 

159 

27.322 

796 

797 

27.529 

Ml 

JRWhiUng 

1 

99 

20 

3.392 

99 

99 

3.418 

Ml 

JRWNIing 

2 

101 

20 

3.474 

101 

101 

3.500 

Ml 

JRWhiUng 

3 

130 

26 

4.442 

129 

129 

4.477 

Ml 

James  Oe  Young 

5 

30 

6 

1.042 

30 

30 

1.050 

Ml 

MarysvMe 

9 

16 

3 

1.634 

16 

16 

560 

Ml 

Marysville 

10 

13 

3 

1.258 

13 

13 

432 

Ml 

Marysvlle 

11 

13 

3 

1.312 

13 

13 

450 

Ml 

Marysville 

12 

11 

3 

1.058 

11 

11 

363 

Ml 

Mistersky 

5 

7 

1 

256 

7 

7 

257 

Ml 

Mistersky 

6 

13 

3 

434 

13 

13 

438 

Ml 

Mistersky 

7 

14 

3 

482 

14 

14 

487 

Ml 

Monroe 

1 

692 

138 

23.701 

690 

691 

23.882 

Ml 

Monroe 

2 

719 

144 

24.596 

716 

717 

24.785 

Ml 

Monroe 

3 

672 

134 

23.025 

670 

672 

23.200 

Ml 

Monroe 

4 

739 

148 

25.285 

737 

737 

25.478 

Mi 

Presquelsle 

2 

7 

1 

636 

7 

7 

246 

Ml 

Presquelsle 

3 

55 

11 

1.896 

55 

55 

1.910 

Ml 

Presquelsle 

4 

48 

10 

1.667 

48 

48 

1.673 

Ml 

Presquelsle 

5 

85 

17 

2.917 

85 

85 

2.938 

Ml 

Presquelsle 

6 

85 

17 

2.924 

85 

85 

2.946 

Ml 

Presquelsle 

7 

63 

13 

2.203 

63 

63 

2.173 

Ml 

Presquelsle 

8 

59 

12 

2.180 

59 

59 

2.050 

Ml 

Presquelsle 

9 

44 

9 

2.337 

44 

44 

1.511 

Ml 

River  Rouge 

1 

2 

0 

79 

2 

2 

79 

Ml 

River  Rouge 

2 

180 

36 

6.287 

179 

179 

6,203 

Ml 

River  Rouge 

3 

264 

53 

9.050 

263 

264 

9.118 

Ml 

Slwas 

3 

15 

3 

497 

14 

14 

502 

Ml 

St  Clair 

1 

106 

21 

3.645 

106 

106 

3.672 

Ml 

St  Clair 

2 

103 

21 

3.522 

103 

103 

3.549 

Ml 

StCWr 

3 

102 

20 

3.505 

102 

102 

3.530 

Ml 

StClair 

4     •. 

98 

20 

3.376 

98 

98 

3,402 

Ml 

St  Clair 

5 

0 

0 

0 

0 

0 

b 

Ml 

StClair 

6 

213 

43 

7.299 

212 

213 

7.355 

Ml 

StClair 

7 

390 

78 

13.381 

389 

390 

13.482 

Ml 

Trenton  Channel 

16 

67 

14 

3.278 

66 

66 

2.297 

Ml 

Trenton  Channel 

17 

16 

4 

763 

16 

16 

534 

Ml 

Trenton  Channel 

18 

72 

14 

3.549 

72 

72 

2.485 

Ml 

Trenton  Channel 

19 

14 

2 

696 

14 

14 

488 

UMI 
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I 
Stale 


M 
Mi 
Ml 
Ml 
Ml 


MN 

MN 

Mrl 


MN 


MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 


Plant  Name 


Tranlon  Channel 

WyvxMte 

Wywxkiti* 

491  E.48lh  Street 

481  E.  48tti  Street 

AlanSKing 

BlacfcDog 

Stack  Dog 

Stack  Dog 

Stack  Dog 

CtayBoewell 

CtayBoewel 

CtayBomvel 

CtayBoe«Ml 

FoKLake 

High  Bridge 

Hyi  Bridge 

High  Bridge 

High  Bridge 

Hoot  Lake 
Hoot  Lake 
MLHitibard 
M  L  HMiefd 
Mhmeaota  Valley 
^k)rthe■et  Statnn 
RiveraidB 
RiversMe 
Rivenkle 
Shertxjme  County 
Shertjume  County 
Sherixime  County 
Silver  Lake 
SylLaskin 
SylLaskin 
Baxter  Witaon 
Baxter  Witaon 


Dela 

SeraMAndnis 
tackWataon 
tack  Watson 
tackWataon 
tack  Watson 
.tack  Watson 
Moeele 


Table  2.  — Phase  II  Allowance  Allocations 


Allowances  for  Years  2000-2009 


(D) 

1993-1998 

Auction 

Deduction 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


420 
15 
15 
9 
9 
452 
10 
13 
29 
62 
36 
34 
286 
299 
31 
23 
18 
31 
54 
9 
31 
1 
0 
2 
30 
7 
3 
109 
379 
382 
375 
91 
9 
4 
9 
103 
1 
1 
95 
5 
5 
8 
218 
446 
1 
2 


(F)3 

Total 

Annual 

Phase  II 


14.532 
549 
545 
299 
299 

15.655 
331 
456 


2,130 
1.248 
1.188 
9.882 
10.342 
1,068 
795 
614 
1.087 
1.855 
310 
1.078 
30 
10 
82 
1.055 
227 
90 
3.779 
13.115 
13.206 
12.979 
3.138 
321 
139 
321 
3.570 
24 
48 
3.287 
173 
181 
273 
7,537 
15.442 
33 
70 
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Table  2. 

—  Phase  II  Allowance  Allocations 

Allowances  -for  Years  2000-2009         { 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

MS 

Moselle 

3 

0 

0 

42 

0 

1 

38 

MS 

Moselle 

-4 

0 

0 

0 

0 

0 

0 

MS 

Moselle 

-5 

0 

0 

0 

0 

0 

0 

MS 

MOScHv 

-6 

0 

0 

0 

0 

0 

0 

MS 

MOSQIc 

-7 

0 

0 

0 

0 

0 

0 

MS 

Natchez 

1 

0 

0 

2 

0 

0 

3 

MS 

RDMonxM 

1 

139 

28 

4.772 

139 

139 

4,808 

MS 

R  DMofTow 

2 

152 

30 

5.224 

152 

-     152 

5.263 

MS 

Rex  Brown 

1A 

0 

0 

6 

0 

0 

5 

MS 

Rex  Brown 

1B 

0 

0 

6 

0 

0 

5 

MS 

Rex  Brown 

3 

0 

0 

41 

0 

1 

37 

MS 

Rex  Brown 

4 

0 

0 

159 

0 

4 

139 

MS 

Sweatt 

1 

2 

0 

78 

2 

2 

78 

MS 

Sweatt 

2 

3 

1 

85 

2 

2 

86 

MS 

Victor  Daniel  Jr 

1 

287 

57 

11.171 

286 

287 

9.916 

MS 

Victor  Oarvel  Jr 

2 

414 

83 

14.194 

413 

413 

14.303 

MO 

Asbury 

1 

197 

39 

6.936 

196 

197 

.     6.986 

MO 

Blue  Valley 

3 

135 

27 

4.643 

135 

135 

4.678 

MO 

Chamois 

2 

158 

32 

5.425 

158 

158 

5.466 

MO 

Cofcjmt)ia 

6 

26 

6 

897 

26 

26 

905 

MO 

Columbia 

7 

105 

21 

3.610 

104 

104 

3.639 

MO 

Columbia 

8 

3 

0 

125 

3 

3 

125 

MO 

Comtxistion  Turtiine  1 

•*1 

0 

0 

0 

0 

0 

0 

MO 

Combustion  Turbine  1 

-NA4 

0 

0 

0 

0 

0 

0 

MO 

Combustion  Turbine  1 

-NA5 

0 

0 

0 

0 

0 

0 

MO 

Combustion  Turtsine  1 

•*NA6 

0 

0 

0 

0 

0 

0 

MO 

ComtHistion  Turtiine  2 

**2 

0 

0 

0 

0 

0 

0 

MO 

Combustion  Turbine  3 

-3 

0 

0 

0 

0 

0 

0 

MO 

Hawthorn 

5 

356 

71 

12.702 

355 

356 

12.309 

MO 

latan 

1 

470 

94 

16,114 

469 

469 

16.236 

MO 

lalan 

**2 

0 

0 

0 

0 

0 

0 

MO 

James  River 

-GT2 

18 

4 

600 

18 

18 

605 

MO 

James  River 

3 

96 

19 

3.308 

96 

20 

681 

MO 

James  River 

4 

173 

35 

5.940 

173 

36 

1.253 

MO 

James  River 

5 

60 

12 

2.121 

60 

60 

2.136 

MO 

JimHUI 

**1 

0 

0 

0 

0 

0 

0 

MO 

labadie 

1 

496 

99 

17.454 

495 

495 

17.583 

MO 

Labadie 

2        ^ 

462 

92 

16.271 

461 

"461 

16.391 

MO 

lahartie 

3 

494 

99 

17.388 

493 

493 

17.516 

MO 

labadie 

4 

440 

88 

15.496 

439 

439 

15.611 

MO 

Lake  Road 

6 

18 

4 

601 

18 

18 

606 

MO 

Meramec 

1 

30 

6 

2.739 

30 

30 

1.029 

MO 

Meramec 

2 

32 

6 

2.772 

32 

32 

1,105 

MO 

Meramec 

3 

68 

14 

6.044 

68 

68 

2.362 

MO 

Meramec 

4 

74 

15 

7.160 

74 

74 

2.554 

MO 

Montrose 

1 

90 

18 

3.171 

90 

90 

3,194 

UMI 
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State 


MC 
MC 
MC 
MC 

MO 

MO 

MO 

MO 

MO 

MOli 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

Moll 

Md 

MO 
MQ 

MT 
MT 
MT 
MT 
•  MT 
MT 
MT 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 


Table  2.  — Phase  II  Allowance  Allocations 


Plant  Name 


lNAI-7223 

NA1-7223 
NA1-7223 

NA1-.7226 

^'  —  i i,  ill]  I 
rNWMMnn 

NtwMMlrid 

RG1&2 

RG1&2 

Rushliland 

RushMMd 

Sibtey 

Si)tey 

Sibtey 

Simton 

Sioux 

Sioux 

Soullmest 

Thonm  (Hit 

TliontM  HiN 

Thomn  HiR 

Colttrip 

Cotstrip 

Colttrip 

Colotrip 

FranicBird 

JECorete 

l^wisaciirk 

Blufls 

CWBurdKtc 

Canaday 

GanM  Genteman 

Gerald  Gendeman 

GwaidTWhelan 

Harold  tCnwner 

Harold  Krafncr 

Harold  Kramer 

Harold  Kramer 

LonWrigN 

NA1-7019 

NebraaiaCity 

North  Omaha 

North  Omaha 

North  Omaha 

North  Omaha 


Boilerl 


2 
3 

1 

1 
1 
2 

1 
•^ 
1 
2 
1 
2 
3 
1 
1 
2 
1 

MB1 
MB2 
MB3 
1 
2 
3 
4 
1 
2 
B1 
4 

B-3 
1 
1 
2 
1 
1 
2 
3 
4 
8 

-NA1 
1 
1 
2 
3 
4 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


100 
123 
0 
0 
0 
0 
344 
396 
0 
0 
402 
449 
15 
18 
216 
197 
306 
268 
119 
125 
210 
529 
213 
213 
106 
85 
0 
141 
41 
1 
0 
18 
259 
510 
68 
0 
0 
5 
6 
34 
0 
383 
30 
47 
55 
73 


(B) 
Repowef' 

ing 
Deduction 


20 
25 
.  0 
0 
0 
0 
69 
79 
0 
0 
80 
90 
3 
4 
43 
39 
61 
54 
24 
25 
42 
106 
43 
43 
21 
17 
0 
28 
8 
0 
0 
4 
52 
102 
14 
0 
0 
1 
1 
7 
0 
77 
6 
9 
11 
15 


•(C)2 

Total 

Annual 

Phase  II 


3.515 
4.324 
0 
0 
0 
0 
12.109 
13.930 
0 
0 
14.880 
15.562 
516 
634 
7.591 
6.752 
10.762 
9.438 
4.160 
4.396 
7.390 
18.151 
7.816 
7.827 
4,384 
2,900 
0 
5.034 
1.436 
18 
0 
623 
10.753 
17.470 
2.321 
38 
40 
1.051 
2.078 
2.037 
0 
13.117 
2,382 
3.278 
3.197 
3.834 


(D) 

1993-1998 

Auction 

Deduction 


100 
123 
0 
0 
0 
0 
343 
395 
0 
0 
401 
448 
15 
18 
215 
196 
305 
267 
119 
125 
209 
528 
213 
212 
106 
84 
0 
141 
41 
1 
0 
18 
259 
508 
68 
0 
0 
5 
6 
34 
0 
382 
30 
47 
55 
73 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


100 
123 
0 
0 
0 
0 
343 
395 
0 
0 
402 
449 
15 
18 
215 
197 
305 
268 
119 
125 
210 
529 
213 
212 
106 
84 
0 
141 
41 
1 
0 
18 
259 
509 
68 
0 
0 
5 
6 
34 
0 
382 
30 
47 
55 
73 


(F)3 

Total 

Annual 

Phase  II 


3.541 

4,356 

0 

0 

0 

0 

12.198 

14.033 

0 

0 

13.900 

15.518 

520 

639 

7.648 

6.802 

10.842 

9.507 

4.127 

4.429 

7,444 

18.288 

7.372 

7.349 

3,678 

2,923 

0 

4.884 

1.403 

18 

0 

628 

8.960 

17,603 

2.338 

3 

3 

168 

198 

1.184 

0 

13.217 

1.045 

1.614 

1.900 

2.515 
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Table  2. 

—  Phase  tl  Allowance  Allocations 

< 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

NE 

North  Omaha 

5 

88 

18 

4.629 

88 

88 

3.043 

NE 

Platte 

1 

85 

17 

2.910 

85 

85 

2.932 

NE 

Shekton 

1 

23 

5 

2.163 

23 

23 

792 

NE 

ShekJiNi 

2 

24 

5 

2.275 

24 

24 

846 

NV 

Clark 

1 

0 

0 

20 

9 

1 

"      22 

NV 

Clark 

2 

8 

2 

271 

8 

8 

261 

NV 

Clark 

3 

0 

0 

18 

0 

0 

16 

NV 

Fort  ChurchtH 

1 

10 

2 

369 

10 

10 

356 

NV 

Fort  Churchill 

2 

16 

3 

574 

16 

16 

544 

NV 

Harry  AHen 

-1 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

•^ 

0 

0 

0 

0 

0 

0 

NV 

Harry  AHen 

**3 

0 

0 

0 

0 

0 

0 

NV^ 

Harry  Allen 

-4 

0 

0 

0 

0 

0 

0 

NV 

HarryAflen 

**GT1 

0 

0 

0 

0 

0 

0 

NV 

Harry  AHen 

-GT2 

0 

0 

0 

.0 

0 

0 

NV 

HarryAlten 

-GT3 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

-GT4 

0 

0 

0 

0 

0 

0 

NV 

Mohave 

1 

759 

152 

26.508 

757 

757 

26.165 

NV 

Mohave 

2 

756 

151 

26,405 

753 

754 

26.059 

NV 

North  Valmy 

1 

190 

38 

6,922 

190 

190 

6,569 

NV 

North  Valmy 

2 

115 

23 

4.239 

115 

115 

3,968 

NV 

Rekl  Gardner 

1 

57 

11 

2.162 

57 

57 

1.985 

NV 

Reid  Gardner 

2 

59 

12 

2.190 

59 

59 

2.025 

NV 

Rekl  Gardner 

3 

57 

11 

2.114 

57 

57 

1.968 

NV 

Reid  Gardner 

4 

68 

14 

2,800 

68 

68 

2.342 

NV 

Sunrise 

1 

1 

0 

50 

1 

2 

52 

NV 

Tracy 

1 

0 

0 

15 

0 

0 

14 

NV 

Tracy 

2 

1 

0 

46 

1 

1 

42 

NV 

Tracy 

3 

9 

2 

312 

9 

9 

304 

NH 

Merrimack 

1 

124 

25 

4,263 

124 

124 

4.296 

NH 

Merrimack 

2 

268 

54 

9,188 

267 

268 

9,257 

NH 

1 

307 

61 

11.602 

306 

307 

10.613 

NH 

Schiller 

4 

42 

8 

1.506 

42 

42 

1,440 

NH 

Schiller              — 

5 

38 

8 

1.449 

38 

38 

1,298 

NH 

SchiHer 

6 

48 

10 

1.633 

48 

48 

1,646 

NJ 

BL  England 

1 

111 

22 

3.789 

110 

110 

3,818 

NJ 

BL  England 

2 

143 

29 

4,902 

143 

143 

4,939 

NJ 

B  L  England 

3 

70 

14 

2.406 

70 

70 

2,424 

NJ 

Bergen 

1 

57 

11 

1.967 

57 

57 

1.981 

NJ 

Bergen 

2 

58 

12 

2,032 

59 

59 

2.047 

NJ 

Burlington 

7 

16 

3 

558 

16 

16 

562 

NJ 

Deepwater 

1 

34 

7 

1.157 

34 

34 

1.166 

NJ 

Oeepwsrter 

3 

0 

0 

11 

0 

0 

11 

NJ 

Deepwater 

4 

2 

0 

59 

2 

2 

58 

NJ 

Deepwater 

5 

0 

0 

5 

0 

0 

5 

NJ 

Deepwater 

6 

2 

0 

59 

2 

2 

58 
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Table  2. 

—  Phase  II  Allowance  Allocations 

> 

1 

Allowances  for  X 

'ears  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Stt 

e         Plant  Name 

BoileM 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

{Seduction 

Deduction 

Phase  II 

NJ 

Owpwator 

8 

80 

16 

2.728 

79 

79 

2.751 

NJ 

DeepKwter 

9 

53 

11 

1.803 

.      52 

53 

1.817 

NJ 

Gilbwt 

01 

2 

0 

60 

2 

2 

60 

NJ 

GIbtrt 

02 

2 

0 

37 

2 

2 

37 

NJ 

Gilbert 

03 

20 

4 

696 

20 

20 

701 

NJ 

GillMrt 

04 

17 

3 

597 

17 

17 

601 

NJ 

Gilbert 

05 

17 

3 

593 

17 

17 

597 

NJ 

Gifeert 

06 

17 

3 

590 

17 

17 

594 

NJ 

GttKrt 

07 

18 

4 

601 

18 

18 

606 

NJ 

Hudson 

1 

35 

7 

1.190 

35 

35 

1.199 

NJ 

Hudson 

2 

440 

88 

15.884 

439 

440 

15.209 

NJ 

Kaamy 

7 

4 

1 

144 

4 

4 

146 

NJ 

Kaamy 

8 

4 

1 

152 

4 

4 

154 

NJ 

Linden 

2 

19 

4 

640 

19 

19 

645 

NJ 

Linden 

4 

12 

2 

421 

12 

12 

423 

NJ 

Linden 

11 

28 

6 

962 

28 

28 

970 

NJ 

Linden 

12 

19 

4 

661 

19 

19 

666 

NJ 

Linden 

13 

25 

5 

872 

25 

25 

879 

NJ 

Mercer 

1 

221 

44 

7.639 

220 

220 

7,616 

NJ 

Mercer 

2 

203 

41 

7.398 

202 

203 

7.006 

NJ 

NA5-7217 

-1 

0 

0 

0 

0 

0 

0 

NJ 

NA6-7218 

-1 

0 

0 

0 

0 

0 

0 

NJ 

SayrevWe 

02 

0 

0 

2 

0 

0 

2 

NJ 

Sayreviae 

03 

0 

0 

2 

0 

0 

2 

NJ 

SayreviNe 

05 

0 

0 

41 

0 

0 

41 

NJ 

Sayrewle 

06 

0 

0 

39 

0 

0 

39 

NJ 

SayreviHe 

07 

22 

4 

762 

22 

22 

767 

NJ 

osyrGVUM 

08 

26 

5 

887 

26 

26 

893 

NJ 

Sewwen 

1 

3 

1 

116 

3 

w 

117 

NJ 

Sewaren 

2 

10 

2 

338 

10 

10 

341 

NJ 

Seweren 

3 

7 

1 

253 

7 

-  7 

255 

NJ 

Sewaren 

4 

17 

3 

571 

17 

17 

575 

NJ 

Sewaren 

5 

0 

0 

0 

0 

0 

0 

NJ 

Werner 

04 

6 

1 

193 

'     6 

€ 

195 

NM 

Cunningham 

121B 

0 

0 

42 

0 

1 

44 

NM 

Cunningham 

122B 

0 

0 

269 

0 

6 

203 

NM 

Escalanie     . 

1 

42 

8 

1.866 

42 

42 

1.466 

NM 

Four  Comers 

1 

96 

19 

3.574 

96 

96 

3.323 

Nnff 

Four  Comers 

2 

96 

19 

3.570 

96 

96 

3.323 

NM 

Four  Comers 

3 

120 

24 

4.454 

120 

120 

4.162 

NM 

Four  Comers 

4 

344 

69 

12.438 

343 

343 

11.881 

NM 

Four  Comers 

5 

356 

71 

13.204 

355 

356 

12.305 

NM 

0518 

0 

0 

170 

0 

4 

122 

NM 

North  Lovington 

S2 

0 

0 

0 

0 

0 

0 

NM 

Person 

3 

0 

0 

0 

0 

0 

0 

rWn 

Person 

4 

0 

0 

0 

0 

0 

0 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allovvances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state 

Plant  Name 

Boileii 

Auction 

r\  ©power" 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

• 

NM 

Reeves 

1 

0 

0 

4 

0 

0 

6 

NM 

Reeves 

2 

0 

0 

7 

0 

0 

5 

NM 

RO0VOS 

3 

3 

1 

103 

3 

3 

101 

. 

NM 

Rio  Grande 

6 

0 

0 

3 

0 

0 

5 

NM 

Rk)  Grande 

7 

0 

0 

1 

0 

0 

1 

NM 

Rio  Grande 

8 

0 

0 

80 

0 

2 

62 

NM 

San  Juan 

1 

214 

43 

7,898 

213 

213 

7.384 

NM 

San  Juan 

2 

157 

31 

5.891 

156 

156 

5.410 

NM 

San  Juan 

3 

376 

75 

13.803 

375 

376 

13.002 

NM 

San  Juan 

4 

353 

71 

12.976 

352 

353 

12.200 

_^ 

NY 

Albany 

1 

52 

10 

1.791 

52 

52 

1.803 

. 

NY 

AKwry 

2 

45 

9 

1.547 

45 

45 

1.558 

NY 

Albany 

3 

46 

9 

1.584 

46 

46 

1.597 

NY 

Albany 

4 

49 

10 

1.677 

49 

49 

1.690 

NY 

Arthur  Kil 

20 

43 

9 

1.469 

43 

43 

1.480 

NY 

Arthur  KM 

30 

60 

14 

2.353 

68 

69 

2.371 

NY 

Astoria 

10 

35 

7 

1.209 

35 

35 

1.218 

NY 

Astoria 

20 

45 

9 

1.545 

45 

45 

1.556 

NY 

Astoria 

30 

88 

18 

3.006 

87 

88 

3.029 

NY 

Astoria 

40 

69 

14 

2.362 

69 

69 

2.380 

«         . 

NY 

Astoria 

50 

78 

16 

2.684 

78 

78 

2.705 

NY 

Bowline  Point 

1 

123 

25 

4.215 

123 

123 

4,247 

NY 

Bowline  Point 

2 

123 

25 

4.216 

123 

123 

4.248 

NY 

CR  Huntley 

63 

71 

14 

2.643 

71 

•      71 

2.465 

■^ 

NY 

CR  Huntley 

64 

76 

15 

2.649 

76 

76 

2.624 

NY 

CR  Huntley 

65 

78 

16 

2.677 

78 

78 

2.697 

NY 

CRHunUey 

06 

79 

16 

2.713 

79 

79 

2.733 

c 

NY 

C  R  Huntley 

67 

168 

34 

5,741 

167 

167 

5.785 

NY 

C  R  Huntley 

68 

156 

31 

5.350 

156 

156 

5.390 

NY 

Charles  Poletb 

001 

187 

37 

6.401 

186 

186 

6.450 

NY 

Danskammer 

1 

28 

6 

942 

27 

27 

950 

NY 

Danskammer 

2 

27 

5 

915 

27 

27 

921 

NY 

Danskammer 

3 

91 

18 

3.111 

91 

91 

3.134 

NY 

Oanskanirner 

4 

175 

35 

5.995 

174 

175 

6.041 

NY 

Dunkirk 

1 

82 

16 

2.827 

82 

82 

2.848 

NY 

Dunkirk 

2 

94 

19 

3.210 

.       93 

93 

^3.235 

NY 

Dunkirk 

3 

153 

31 

5.261 

153 

153 

5.300 

NY 

Dunkirk 

4 

171 

34 

5.872 

171 

171 

5.916 

NY 

EF  Barrett 

10 

69 

14 

2.358 

69 

69 

2.375 

NY 

EFBanett 

20 

68 

14 

2.323 

68 

68 

2.341 

NY 

East  River 

SO 

41 

8 

1.388 

40 

40 

1.400 

NY 

East  River 

60 

41 

8 

1.422 

41 

41 

1.432 

'- 

NY 

East  River 

70 

30 

6 

1.027 

30 

30 

1.035 

NY 

FarRockaway 

40 

14 

3 

466 

14 

14 

470 

NY 

Glenwnnd 

40 

27 

5 

934 

27 

27 

940 

NY 

kjtenwood 

50 

26 

5 

898 

26 

26 

905 
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Table  2. 

—  Phase  11  Allowance  Allocations                               | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  I 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

St( 

s         Plant  Name 

Boiterl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

__, 

Deduction 

Deduction 

Phase  It 

Deduction 

Deduction 

Phase  II 

w' 

Gouday 

11 

23 

5 

787 

23 

23 

793 

NY 

Goudey 

12 

23 

5 

775 

23 

23 

782 

MY 

Goudty 

13 

95 

19 

3,269 

95 

95 

3.293 

NY 

Graenidge 

4 

28 

6 

976 

28 

28 

983 

NY 

Graanidge 

5 

28 

6 

974 

28 

28 

981 

NY 

Graenidgs 

6 

92 

18 

3.167 

92 

92 

3,190 

NY 

HicMing 

1 

21 

4 

721 

20 

20 

709 

NY 

Hidding 

2 

21 

4 

721 

20 

20 

709 

NY 

nicKHnQ 

3 

25 

5 

890 

25 

25 

849 

NY 

rucKing 

4 

26 

5 

928 

26 

26 

885 

NY 

Jannison 

1 

17 

3 

647 

17 

17 

600 

NY 

JwiniBon 

2 

18 

672 

18 

18 

624 

NY 

JwHSon 

3 

18 

720 

18 

18 

626 

MY 

|..,f|!,   -    , 

JmWmtOn 

4 

18 

720 

18 

18 

626 

NY 

KMigh 

1 

403 

81 

13,808 

402 

402 

13,913 

NY 

Lovett 

3 

7 

224 

-7 

7 

226 

NY 

Lovvtt 

4 

133 

27 

4.542 

132 

132 

4,578 

NY 

LOMtt 

5 

145 

29 

4.959 

144 

144 

4.997 

• 

NY 

MWInn 

1 

143 

29 

4.899 

143 

143 

4,936 

NY 
NY 

MHiikan 

2 

151 

30 

5,185 

151 

151 

5.224 

1 

241 

48 

8.275 

241 

241 

8,337 

NY 
NY 

Northport 

2 

0% 

294 

59 

10,071 

293 

293 

10.147 

3 

323 

65 

11.057 

322 

322 

11.142 

NY 

Northport 

4 

168 

34 

5,760 

168 

168 

5,803 

NY 

Oswego 

1 

0 

0 

0 

0 

0 

0 

NY 

Oswego 

2 

0 

0 

0 

0 

0 

0 

NY 

Oswsgo 

3 

3 

1 

89 

3 

3 

90 

NY 

Oswego 

4 

12 

2 

396 

12 

12 

398 

NY 

Oswego 

5 

241 

48 

17,194 

240 

241 

8.327 

NY 

Oswego 

6 

139 

28 

4,780 

139 

139 

4,816 

NY 

Port  Jeflsraon 

1 

14 

3 

472 

14 

14 

476 

NY 

PortJcffmon 

2 

14 

3 

495 

14 

14 

499 

NY 

PortJefrerson 

3 

128 

26 

4,371 

127 

127 

4.405 

NY 

Port  Jefferson 

4 

150 

30 

5.151 

150 

150 

5.190 

NY 

Rsvenswood 

10 

92 

18 

3,147 

92 

92 

3.170 

NY 

Ramnswood 

20 

78 

16 

2.662 

77 

78 

2.682 

NY 

Ravenswood 

30 

145 

29 

4.963 

144 

145 

5.000 

NY 

RochssisrS 

3 

0 

0 

2 

0 

0 

2 

NY 

nOCneSMT  J 

7 

2 

0 

201 

2 

2 

62 

NY 

RochssterS 

a 

0 

0 

0 

0 

0 

0 

NY 

RochesisrS 

12 

66 

13 

2.256 

66 

66 

2,273 

NY 

Rochsstsr  7 

1 

32 

6 

1.087 

32 

32 

1,095 

NY 

itocnesnr  / 

2 

47 

9 

1,617 

47 

47 

1.629 

MY 

Rochester  7 

3 

46 

9 

1.577 

46 

46 

1.589 

^ 

MY 

Rochester? 

4 

64 

13 

2.200 

64 

64 

2.217 

. 

MY 

Roeeton 

1 

421 

84 

15.500 

420 

420 

14.532 

VOL 
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Table  2. 

—  Phase  II  Allowance  Allocations 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E)  . 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total  ■ 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

NY 

Roseton 

2 

375 

75 

14.837 

374 

-      375 

12.962 

NY 

SACartson 

9 

19 

4 

660 

19 

19 

666 

NY 

S  A  Carlson 

10 

19 

4 

669 

19 

19 

674 

NY 

SACarlson 

11 

13 

2 

422 

13 

13 

426 

NY 

SACartson 

12 

37 

7 

1.269 

36 

37 

1.278 

NY 

Waterside 

41 

7 

1 

251 

7 

7 

253 

NY 

Waterside 

42 

7 

1 

246 

7 

7 

248 

NY 

Waterstde 

51 

13 

2 

414 

13 

13 

416 

NY 

Waterside 

52 

13 

2 

415 

12 

12 

418 

NY 

Waterside 

61 

12 

2 

429 

12 

12 

431 

NY 

Waterside 

62 

14 

2 

505 

14 

14 

507 

NY 

Waterside 

80 

33 

7 

1.121 

33 

33 

1.129 

NY 

Waterside 

90 

35 

7 

1.227 

35 

35 

1,236 

NY 

59thStreet 

110 

2 

0 

64 

2 

2 

64 

NY 

74th  Street 

120 

13 

3 

444 

13 

13 

448 

NY 

74tti  Street 

121 

13 

3 

446 

13 

13 

450 

NY 

74th  Street 

122 

13 

3 

444 

13 

13 

448 

NC 

Asheville 

1 

192 

38 

6.584 

192 

192 

6.633 

NC 

Asheville 

2 

153 

31 

5.230 

152 

152 

5.271 

NC 

Beiews  Creek 

1 

898 

180 

30,731 

895 

896 

30,966 

NC 

Belews  Creek 

2 

945 

190 

32.370 

943 

944 

32.616 

NC 

Ruck 

5 

0 

0 

1,031 

0 

0 

2 

NC 

Buck 

6 

0 

0 

589 

0 

0 

1 

NC 

Buck 

7 

10 

2 

1.056 

10 

10 

344 

NC 

Buck 

8 

17 

3 

2.319 

17 

17 

602 

NC 

Buck 

9 

53 

11 

2.860 

53 

53 

1,818 

NC 

Cape  Fear 

3 

0 

0 

599 

0 

0 

0 

NC 

Cape  Fear 

4 

0 

0 

599 

0 

0 

0 

NC 

Cape  Fear 

5 

84 

17 

3,365 

84 

84 

2.895 

NC 

Cape  Fear 

6 

86 

17 

3.896 

86 

86 

2,961 

NC 

Clifrside 

1 

0 

0 

898 

0 

0 

1 

NC 

Cliffside 

2 

0 

0 

872 

0 

0 

1 

NC 

Clifrside 

3 

1 

0 

1.291 

1 

1 

21 

NC 

Cliffside 

4 

1 

0 

1,305 

1 

1 

17 

NC 

Cliffside 

5 

343 

69 

13.971 

342 

343 

11,861 

NC 

Oan  River 

1 

11 

2 

1.907 

11 

11 

363 

NC 

Dan  River 

2 

10 

2 

2.777 

10 

10 

334 

NC 

Oan  River 

3 

17 

3 

2,789 

17 

17 

597 

NC 

GG  Allen 

1 

1 

0 

2,427 

1 

1 

31 

NC 

GGAHen 

2 

1 

0 

2.813 

1 

1 

34 

NC 

GGADen 

3 

130 

26 

6.095 

130 

130 

4,491 

NC 

GG  Allen 

4 

93 

19 

5,725 

93 

93 

3,207 

NC 

GGAMen 

5 

113 

23 

5.948 

112 

112 

3.886 

NC 

LV  Sutton 

1 

21 

4 

2,047 

21 

21 

722 

NC 

LVSutton 

2 

35 

7 

2,263 

34 

34 

1,193 

NC 

LVSutlon 

3 

148 

30 

8,268 

148 

148 

5.111 
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NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

ND 

NO 

NO 

NO 

ND 

ND 

NO 

NO 

NO 

NO 

NO 

NO 

OH 

OH 

OH  I 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 


Table2^-— Phase  n  Allowance  Allocations 


Plant  Name 


RvWDinci 
Rlwtand 
Riwinnd 


Roiteifo 

ROBOOfO 

RoBCbofo 


WH\ 

WHWl 

WH^ 

AnMoptValay 

AnMopaVMBy 

CoatCraak 

CoaiCTMk 

Coyolt 

LdandOids   . 

LalMidOU* 

MMon  R  Young 

MMon  R  YounQ 

RMHcskett 

Stwlon 

Stanton 

Acme 

Acme 

Acnw 

Acnw 

Acme 

Acme 

Acme 

Acme 

Ashtabula 

Ashtabuta 

Aehtabuto 

Ashtabuta 


1 
2 
3 
1 

2 
3 


Boilerl 


lA 
B 


10 
1 

2 

3A 
SB 
4A 

4B 

1 

2 

3 

81 

82 

1 

2 

B1 

1 

2 

81 

82 

82 

1 

10 

9 

11 

13 

14 

15 

16 

91 

92 

7 

8 

9 

10 


(A) 

Auction 

Reserve 

Deduction 


AlkiwanceslbfYeafs  2000-2009         I  Years  2010  and  Beyond 


19 

24 

141 

209 

236 

432 

387 

371 

371 

39 

36 

10 

34 

322 

570 

258 

258 

302 

302 

14 

14 

27 

346 

323 

676 

615 

469 

264 

767 

376 

461 

93 

216 

39 

0 

0 

0 

0 

0 

59 

23 

20 

204 

67 

58 

53 


(B) 
Repower- 

ing 
Deduction 


4 

5 

28 

42 

47 

86 

77 

74 

74 

8 

7 

2 

7 

64 

114 

52 

52 

60 

60 

3 

3 

5 

69 

65 

135 

123 

94 

53 

153 

75 

92 

19 

43 

8 

0 

0 

0 

0 

0 

12 

5 

4 

41 

13 

12 

12 


(C)2 

Total 

Annual 

PtMsell 


1.632 

1,680 

5.736 

8.723 

9.218 

15.778 

15.059 

12711 

12711 

2.144 

2.106 

2.265 

2.619 

11.024 

19.528 

9.044 

9.044 

10.347 

10.347 

1.119 

1.122 

1.621 

11.878 

11.066 

23.175 

21.064 

16.088 

9.052 

26.248 

12.876 

15.793 

3,183 

7.404 

1.326 

1 

7 

1.846 

2.519 

3,365 

2,409 

2,007 

1.796 

7.179 

2324 

1.978 

1.783 


(D) 

1993-1998 

Auction 

Deduction 
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Table  2. 

— Phase  II  Allowance  Allocations 

■ 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boileii 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

OH 

Ashtabula 

11 

54 

12 

1.878 

54 

54 

1.894 

OH 

Avon  Lake 

9 

74 

15 

2.552 

74 

74 

2.572 

OH 

Avon  Lake 

10 

65 

13 

2.241 

65 

65 

2,258 

OH 

Avon  Lake 

11 

142 

28 

4.997 

142 

142 

5.034 

OH 

Avon  Lake 

12 

429 

86 

15.113 

428 

429 

15.225 

OH 

BayShore 

1 

137 

27 

4.692 

136 

137 

4.726 

OH 

Bay  Shore 

2 

130 

26 

4.469 

130 

130 

4.503 

OH 

BayShore 

3 

124 

25 

4.252 

124 

124 

4.284 

OH 

BayShore 

4 

204 

41 

6.997 

204 

204 

7.050 

OH 

Cardrai 

1 

418 

84 

14.694 

416 

417 

14.803 

OH 

CaiYinal 

2 

487 

93 

16.433 

466 

466 

16.554 

OH 

Canfinal 

3 

485 

97 

17.204 

484 

484 

16.747 

OH 

Camnainidd 

-1 

21 

4 

710 

21 

21 

715 

OH 

Cenesvle 

1 

51 

10 

1.804 

51 

51 

1.817 

OH 

Conesvite 

2 

60 

12 

2,098 

59 

60 

2.114 

OH 

Conesville 

3 

87 

13 

2.357 

67 

67 

2.373 

OH 

ConesvMe 

4 

594 

119 

20.912 

593 

593 

21.067 

OH 

5 

208 

42 

8.983 

207 

208 

7.179 

OH 

ConaiviHe 

6 

230 

46 

9.348 

230 

230 

7.951 

OH 

DcNtr 

•*6 

4 

1 

152 

4 

4 

154 

OH 

Eastlake 

1 

95 

19 

3.347 

95 

95 

3.371 

OH 

Eaatiake 

2 

106 

21 

3.704 

105 

105 

3.732 

OH 

Eastlake 

3 

122 

24 

4.295 

122 

122 

4.327 

OH 

Eastlake 

4- 

177 

35 

6.223 

176 

176 

6.269 

OH 

Eastlake 

5 

480 

94 

16.511 

468 

468 

16.633 

OH 

Edgewoter 

11 

25 

5 

873 

25 

12 

422 

OH 

Edgewater 

12 

27 

5 

942 

27 

13 

455 

OH 

Edgewater 

13 

62 

12 

2.167 

61 

61 

2.183 

OH 

GenJMGavin 

1 

964 

194 

33.905 

962 

963 

34.158 

OH 

GenJMGavin 

2 

982 

197 

34.541 

980 

981 

34.797 

OH 

Goige 

25 

43 

9 

1.489 

43 

21 

720 

OH 

Goige 

26 

49 

10 

1.667 

49 

23 

807 

OH 

nanwon            ' 

9 

34 

7 

1.658 

34 

34 

1.162 

OH 

JMStuart 

1 

569 

114 

19.518 

568 

568 

19.666 

OH 

JMStuart 

2 

540 

108 

18.503 

538 

539 

18.643 

OH 

JMStuart 

3 

535 

107 

18.347 

534 

534 

18.486 

OH 

JMStuart 

4 

566 

113 

19.390 

564 

565 

19.537 

OH 

Kaien  Station 

2 

491 

•       98 

16.830 

490 

490 

16.958 

OH 

Kyger  Creek 

1 

235 

47 

8.053 

234 

235 

8.114 

OH 

Kyger  Creek 

2 

226 

45 

7.752 

226 

226 

7.810 

OH 

Kyger  Creek 

3 

218 

44 

7.480 

218 

218 

7,536 

OH 

Kyger  Creek 

4 

228 

46 

7.814 

227 

228 

7.873 

OH 

Kyger  Creek 

5 

228 

46 

7.828 

228 

228 

7.887 

OH 

Lake  Road 

6 

0 

0 

1.340 

0 

•0 

0 

OH 

Lake  Shore 

18 

145 

29 

6,004 

145 

145 

5.014 

OH 

LateShore 

91 

1 

0 

47 

1 

1 

47 
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Stme 


(Hi 

ai 
ai 
oil 
on 
oil 
oil 
oil 
on 
on 
on 
on 
on 
on 

"^ 

Offi 

o»^ 

OH 
OH, 

^1 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 


Table  2.  — -  Phase  II  Altowance  Allocations 


Plant  Name 


Lake  Shore 
LalwShora 
Late  Shorn 
MianiiFort 
MiMTiiFort 
MwTM  Fort 
Mwni  Fort 
Miami  Fort 
MusMngum  Rjvar 
Musidngum  River 
Muskingum  River 
Musidngum  River 
Musidngum  River 


OHHulchings 
OHHulchings 
OHHulchings 
OHHulchings 

OHHulchiiHIs 
OHHulchings 
Picway  ■ 


Poston 

REBurger 

REBurgsr 

REBurger 

REBurger 

REBurger 

REBurger 

R  E  Burger 

REBurger 

Refuse&Coal 

Refuses  Coal 

Refuse  SCoel 

Refuse  a  Coat 

Refuse&Coal 

Refuse  a  Coal 

Richard  H  Gorsuch 

Rkrhard  H  Gorsuch 

Richard  H  Gorsuch 

Rchard  H  Gorsuch 

Toronto 

Toronto 

Toronto 


Boiieii 


92 

93 

94 

5-1 

5-2 

6 

7 

8 

1 

2 

3 

4 

5 

1 

2 

H-1 

H-2 

H-3 

H-4 

H-5 

H-6 

9 

1 

2 
3 
1 

2 

3 

4 

5 

6 

7 

8 

001 

002 

003 

004 

005 

006 

1 

2 

3 

4 

9 

10 

11 


Allowances  for  Yeart  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


2 
2 

3 

4 

4 

139 

469 

529 

181 

173 

170 

143 

493 

85 

111 

11 

9 

17 

19 

15 

11 

60 

23 

21 

28 

36 

35 

36 

37 

38 

37 

131 

151 
12 
12 
12 
12 
12 
12 

178 

146 

200 
40 
54 
97 

105 


(B) 
Kepower- 

ing 
Deduction 


0 
0 
1 
1 
1 
28 
94 
106 
36 
35 
34 
29 
99 
17 
22 
2 
2 
3 
4 
3 
2 
12 
5 
4 
6 
7 
7 
7 
7 
8 
7 
26 
30 
3 
3 
3 
3 
3 
3 
36 
30 
40 
8 
10 
20 
21 


{C)2 

Total 

Annual 

Phase  II 


84 
65 

106 
143 
143 
4.880 
16.513 
18.127 
6.378 
6.073 
5.984 
5.051 
17.351 
2.978 
3,902 
1.734 
1,669 
1.600 
1.619 
1.627 
1,658 
2.116 
782 
727 
951 
1.226 
1.199 
1.239 
1,268 
1,319 
1.318 
4.622 
5.331 
423 
378 
399 
435 
372 
363 
6.116 
5,034 
6,840 
1,396 
1.663 
3,323 
3,591 1 


(D) 

1993-1998 

Auction 

Deduction 


2 

2 
3 
4 
4 
138 
468 
527 
181 
172 
170 
143 
492 
84 
111 
11 
9 
17 
19 
15 
11 
60 
23 
21 
28 
36 
35 
36 
37 
37 
37 
131 
151 
12 
12 
12 
12 
12 
12 
178 
146 
198 
40 
54 
97 
105 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


2 
2 
3 
4 
4 
138 
468 
528 
181 
172 
170 
143 
492 
84 
111 
11 
9 
17 
19 
15 
11 
60 
23 
21 
28 
17 
17 
17 
18 
37 
37 
131 
151 
12 
12 
12 
12 
12 
12 
178 
146 
200 
40 
26 
47 
49 


(F)3 

Total 

Annual 

Ptiase  II 


64 
65 
107 
143 
143 
4,9l7 
16,635 
18,264 
6,425 
6,119 
6.027 
5,088 
17,479 
3,000 
3,930 
398 
309 
585 
641 
514 
371 
2,131 
789 
733 
958 
593 
579 
599 
613 
1,331 
1,327 
4.656 
5,370 
426 
381 
402 
441 
375 
363 
6,162 
5,072 
6,892 
1.404 
900 
1,608 
1.738 
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Table  2. 

—  Phase  II  Allowance  Allocations                               | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

OH 

WHSammis 

1 

181 

36 

6.203 

180 

181 

6.250 

OH 

WHSvnmis 

2 

159 

32 

5.440 

158 

158 

5.482 

OH 

WHSammis 

3 

181 

36 

6.202 

180 

181 

6.249 

OH 

WHSammis 

4 

160 

32 

5.497 

160 

160 

5.538 

OH 

WHSammis 

5 

294 

59 

10.363 

294 

294 

10.439 

OH 

WHSammis 

6 

564 

113 

19.840 

562 

563 

19.987 

OH 

W  H  Sammis 

7 

527 

105 

18.534 

525 

526 

18.670 

OH 

WHZimmer 

1 

468 

94 

16.060 

467 

468 

16.181 

OH 

Walter  CBaciqord 

1 

14 

3 

1.831 

14 

14 

472 

OH 

Watter  C  Beciqnrd 

2 

21 

4 

1.855 

21 

21 

711 

OH 

Watter  C  Bactqord 

3 

31 

6 

2.524 

31 

31 

1.077 

OH 

Wiritcr  C  Beciqnrd 

4 

62 

12 

3.250 

62 

62 

2.141 

OH 

Walter  CBedqwd 

5 

109 

22 

3.836 

109 

109 

3.864 

OH 

Walter  C  Beclqord 

6 

280 

56 

9.869 

280 

280 

9.942 

OH 

Woodsdale 

-GT1 

9 

2 

292 

9 

9 

295 

OH 

Woodsdale 

"GT2 

9 

<2 

292 

9 

9 

295 

OH 

Woodsdale 

-GT3 

9 

2 

292 

9 

9 

295 

OH 

Woodsdale 

-GT4 

9 

2 

292 

9 

9 

295 

OH 

Woodsdale 

-GT5 

9 

2 

292 

9 

9 

295 

OH 

Woodsdale 

**GT6 

9 

2 

292 

9 

9 

295 

OH 

Woodsdale 

-GT7 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

-GT8 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

-GT9 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

••GT10 

0 

0 

0 

0 

^0 

0 

OH 

Woodsdale 

"GT11 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

••GT12 

0 

0 

0 

•q 

0 

0 

OK 

Anadarko 

3 

0 

0 

0 

0 

0 

1 

OK 

Artxickle 

ARB 

0 

0 

45 

0 

1 

50 

OK 

ComarKhe 

7251 

0 

0 

333 

0 

4 

144 

OK 

Comaf)che 

7252 

0 

0 

2 

0 

4 

144 

OK 

Conoco 

-1 

6 

1 

221 

6 

6 

727 

OK 

Conoco 

«2 

6 

1 

221 

6 

6 

222 

OK 

GRDA 

1 

405 

81 

14.561 

403 

404 

13.973 

OK 

GRDA 

2 

242 

48 

8.348 

242 

242 

8.372 

OK 

HorshoeLake 

6 

0 

0 

173 

0 

5 

160 

OK 

HorshoeLake 

7 

0 

0 

231 

0 

6 

207 

OK 

HorshoeLake 

8 

0 

0 

313 

0 

10 

358 

OK 

Hugo 

1 

33? 

66 

11.811 

331 

332 

11.475 

OK 

Mooreland 

1 

0 

0 

0 

0 

0 

1 

OK 

IvfOOrGBnO 

2 

0 

0 

44 

0 

2 

^    57 

OK 

Mooreland 

3 

0 

0 

7 

0 

0 

17 

OK 

Muskogee 

3 

0 

^        0 

141 

0 

4 

137 

OK 

Muskogee 

4 

257 

51 

9.260 

256 

257 

8,880 

OK 

Muskogee 

5 

227 

45 

8.232 

226 

226 

7.835 

OK 

Muskogee 

6 

403 

81 

14.344 

402 

403 

13.931 

OK 

Mustang 

1 

0 

0 

32 

0 

1 

26 
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Stke 


OIC 

oiic 

OK 
OK 
OK 

ok 

OK 
OK 
OK 
OK 

OK 
OK 
Ok 
OK 
OK 

OK 

Ok 
OK 

ok 
ok 
ok 

OK 

OR 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 


Table  2.  — Phase  II  Allowance  Allocations 


Plant  Name 


Mustang 

Mustang 

Mustang 

NA 1-5030 

NA1-S030 

NA1-5030 


Northeastern 

NorthMstam 

Northeastem 

Ponca 

Rivarsida 

Rivarslda 

Saminola 

Saminola 

Saminola 

Sooner 

Sooner 

Southimstem 

Southwestern 

SouthMwetem 

Southwestern 

Tulsa 

Tulsa 

Tulsa 

Boardman 

Armstrong 

Armstrong 

Bruce  Mansfield 

Bnjce  Mansfield 

Bruce  Mansfield 

Brunner  Island 

Brunner  Island 

Brunner  Island 

Cheswick 

Conemaugh 

Conemaugh 

Cnnpf 

Cromby 

Delawara 

Delaware 

Eddystone 

Eddystone 

Eddystone 

Eddystone 

EIrama 


Boilerl 


2 
3 

4 

1 
•^ 
-3 
3301 
3302 
3313 
3314 
2 

1501 
1502 
1 
2 
3 
1 
2 

8002 
8003 
801N 
801 S 
1402 
1403 
1404 
1SG 
1 
2 
1 
2 
3 
1 
2 
3 
1 
1 
2 
1 
2 
71 
81 
1 
2 
3 
4 
1 


Aliowartces  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


0 

0 

0 

0 

0 

0 

48 

161 

384 

415 

0 

0 

0 

0 

0 

1 

288 

274 
0 
0 
0 
0 
0 
0 
0 
388 
176 
188 
369 
408 
420 
338 
379 
656 
477 
734 
813 
64 
61 
22 
16 
74 
73 
55 
58 
21 


(B) 
Repower- 

ing 
Deduction 


0 

0 

0 

0 

0 

0 

10 

32 

77 

83 

0 

0 

0 

0 

0 

0 

58 

55 

0 

0 

0 

0 

0 

d 

0 
78 
35 
38 
74 
82 
84 
68 
76 

131 
95 

147 

162 

13 

12 

4 

3 

15 

15 

11 

12 

4 


(C)2 

Total 

Annual 

Phase  II 


26 
1 
163 
0 
.  0 
0 
1.732 
5.903 
13.756 
14.801 
0 
519 
285 
412 
453 
494 
10.413 
9.924 
15 
164 
3 
0 
98 
4 
58 
13.299 
6.180 
6.616 
12.643 
13.987 
14,389 
11.904 
13,338 
23.078 
16.796 
25.791 
28,590 
2,190 
2,098 
739 
534 
2,830 
2,990 
1,884 
1.999 
1.646 


(D) 

1993-1998 

Auction 

Deduction 


Years  2010  and  Beyond 


(E) 
Auction 
Reserve- 
Deduction 


0 
0 
0 
0 
0 
0 
48 
161 
383 
414 
0 
0 
0 
0 
0 
1 
287 
273 
0 
0 
0 
0 
0 
0 
0 
387 
175 
188 
368 
407 
419 
337 
378 
654 
476 
732 
811 
64 
61 
22 
16 
74 
72 
55 
58 
21 


1 
2 
6 
0 
0 
0 
48 
161 
383 
414 
0 
12 
10 
11 
12 
15 
287 
273 
1 
5 
0 
0 
1 
0 
2 
387 
175 
188 
368 
407 
419 
338 
378 
655 
476 
733 
812 
64 
61 
22 
16 
74 
72 
55 
58 
21 


(F)3 

Tc^al 

Annual 

Phase  II 


25 
81 
191 
0 
0 
0 
1.646 
5.578 
13,249 
14.337 
0 
417 
335 
383 
432 
505 
9.938 
9.451 
17 
165 
5 
3 
45 
3 
64 
13.401 
6.226 
6.665 
12.J40 
14.094 
14.498 
11.992 
13.437 
23.250 
16.919 
25.982 
28,800 
2.207 
2.114 
745 
538 
2.560 
2.504 
1.899 
2.015 
711 
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Table  2. 

—  Phase  II  Allowance  Allocations 

' 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

BoJIerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

PA 

EIrama 

2 

19 

4 

1.612 

19 

19 

662 

PA 

EIrama 

3 

44 

9 

1.559 

44 

44 

1.528 

PA 

EIrama 

4 

75 

15 

2.565 

75 

75 

2,584 

PA 

FRPhiUips 

1 

3 

0 

663 

3 

3 

145 

PA 

FRPMKps 

2 

3 

0 

504 

3 

3 

110 

PA 

FRPhilKps 

3 

8 

2 

1.163 

8 

8 

253 

PA 

FRPtiMps 

4 

7 

1 

1.111 

7 

7 

242 

PA 

FRPhiUips 

5 

7 

1 

1.130 

7 

7 

247 

PA 

FRPhiBpa        ~ 

6 

32 

6 

2.016 

32 

32 

1.109 

PA 

Front  Street 

7 

9 

2 

292 

9 

9 

295 

PA 

Front  Street 

8 

9 

2 

292 

9 

9 

295 

PA 

Front  Street 

9 

36 

8 

1.168 

36 

36 

1.176 

PA 

Front  Street 

10 

36 

8 

1.168 

36 

36 

1.176 

PA 

HatTieM's  Ferry 

1 

461 

92 

16.221 

460 

460 

16.340 

PA 

Hatfield's  Ferry 

2 

455 

91 

16.003 

453 

454 

16.122 

PA 

Hatfield-s  Ferry 

3 

491 

98 

17.267 

489 

490 

17.394 

PA 

H0lt>MD0d 

17 

104 

21 

3.550 

103 

103 

3.578 

PA 

Homer  City 

1 

515 

103 

17.656 

514 

514 

17.790 

PA 

Homer  City 

2 

447 

89 

16.225 

446 

446 

15.441 

PA 

Homer  City 

3 

802 

160 

27.469 

800 

801 

27.676 

PA 

Hunlock  Power 

6 

65 

13 

2.244 

65 

65 

2.261 

PA 

Keystone 

1 

819 

164 

28.055 

817 

818 

28.267 

PA 

Keystone 

2 

872 

174 

29.871 

870 

871 

30.098 

PA 

Martins  Creek 

1 

154 

31 

5.426 

154 

154 

5.467 

PA 

Martins  Creek 

2 

156 

31 

5.497 

156 

i56 

5.538 

PA 

Martins  Creek 

3 

382 

76 

13.107 

381 

382 

13.205 

PA 

Martins  Creek 

4 

352 

70 

12.057 

351 

351 

12.148 

PA 

Mitchell 

1 

0 

0 

0 

0 

0 

0 

PA 

Mitchell 

2 

0 

0 

1 

0 

0 

1 

PA 

Mitchell 

3 

0 

0 

0 

0 

0 

0 

PA 

Mitchell 

33 

90 

18 

3,511 

90 

90 

3,103 

PA 

Montour 

1 

696 

139 

24.052 

693 

695 

24.018 

PA 

Montour 

2 

717 

143 

24,537 

714 

716 

24.723 

PA 

New  Castle 

1 

37 

7 

1.285 

37 

18 

621 

PA 

^4ew  Castle 

2 

41 

8 

1,431 

41 

20 

692 

PA 

NewCa^le 

3 

82 

16 

2,827 

82 

82 

2.848 

PA 

Newcastle 

4 

75 

15 

2.802 

75 

75 

2.607 

PA 

Newcastle 

5 

131 

26 

4.488 

131 

131 

4.522 

PA 

Portland 

1 

72 

14 

2.546 

72 

72 

2.565 

PA 

Portland 

2 

125 

25 

4.388 

124 

124 

4.421 

PA 

Schuylkill 

1 

17 

3 

569 

17 

17 

573 

PA 

Seward 

12 

32 

6 

1,090 

32 

32 

1.098 

PA 

Seward 

14 

32 

6 

1,090 

32 

32 

1,098 

PA 

Seward 

15 

145 

29 

4.973 

145 

145 

5.010 

PA 

Shawville 

1 

125 

25 

4,405 

125 

125 

4.437 

PA 

Shawville 

2 

126 

25 

4,431 

126 

126 

4.463 
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Stite 


PA 

pA 
PA 
PA 
PA 

PA 

PA 
pAI 

PA 

^i 

PA  I 

PA 

PA 

PH 

PA 

PA 

pa! 

Rl   I 

Rl 

Rl 

Rl 

Rl 

sd 

sc 
so 
sc 
sc 
sc 
sc 

SC; 

sc 

sc 

scl 

sc 

sc 

sc 

sc 

sc 

sc 

sc 

sc 

sc 

sc 

ISC 
sc 


Table  2.  — Phase  II  AUowance  Allocations 


Plant  Name 


ShawMlle 

Springdalt 

Sunbury 

Sunbury 

Sunbury 

Sunbury 

Sunbury 

Sunbury 

Tlus 

Tbis 

TRus 

Warrm 

Warrwt 

Wvrm 

Wwren 

WWiamsburg 

MMichetter  Street 

Manchester  Street 

Manchester  Street 

South  Street 

South  Street 

Canadys  Steam 

Canadys  Steam 

Canadys  Steam 

CopeStation 

Cross 

Cross 

Ddphus  M  Grainger 

Dolphus  M  Grainger 

HB  Robinson 

Hagood 

Hagood 

Hagood 

Hagood 

Jefferies 

Jefferies 

Jefferies 

Jefferies 

MCwwoon 

McMeeldn 

NA  1-7106 

Urquhttt. 

Urquhart 

Urquhart 


BoHerl 


3 
4 
77 


1A 
1B 
2A 
2B 
3 
4 
1 
2 
3 
1 
2 
3 
4 
11 
6 
7 
12 
121 
122 
CAN1 
CAN2 
CANS 
COP1 
1 
2 
1 
2 
1 

HAG1 
HAG2 
HAG3 
HAG4 
1 
2 
3 
4 

MCM1 
MCM2 
GT1 
URQ1 
URQ2 
URQ3 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


173 
171 
0 
0 
52 
52 
52 
52 
115 
148 
55 
63 
58 
21 
21 
21 
21 
27 
19 
13 
14 
30 
28 
85 
67 
90 
76 
162 
259 
90 
8 
84 
0 
0 
0 
28 
0 
0 
98 
91 
118 
117 
0 
64 
49 
84 


(B) 

KOpOWBT' 

ing 
Deduction 


35 
34 
0 
0 
10 
10 
10 
10 
23 
30 
11 
13 
12 
4 
4 
4 
4 
5 
4 
3 
3 
5 
5 
17 
13 
18 
15 
32 
52 
18 
2 
17 
0 
0 
0 
6 
0 
0 
20 
18 
24 
23 
0 
13 
10 
17 


(C)2 

Total 

Annual 

Phase  II 


6.076 
6.036 
0 
0 
1.808 
1.807 
1.808 
1.808 
4.006 
5.220 
2.139 
2.259 
2.183 
716 
716 
736 
736 
930 
689 
455 
509 
1.081 
941 
3.231 
2.966 
4.205 
2.601 
5,571 
8.889 
3.096 
275 
3.798 
3 
451 
787 
942 
0 
1 
3.866 
3.725 
4.056 
4.015 
0 
2.182 
1.917 
2.897 


(D) 

1993-1998 

Auction 

Deduction 


172 

171 
0 
0 
52 
52 
52 
52 

115 

148 
55 
63 
58 
21 
21 
21 
21 
27 
19 
13 
14 
30 
28 
85 
67 
90 
76 

162 

259 
90 
8 
84 
0 
0 
0 

27 
0 
0 

98 

91 

118 

117 

0 

64 

49 

84 


Years  2010 


(E) 

Auction 

Reserve 

Deduction 


172 

171 
0 
0 
52 
52 
52 
52 

115 

148 
55 
63 
58 
21 
21 
21 
21 
27 
19 
13 
14 
30 
28 
85 
67 
90 
76 

162 

259 
90 
8 
84 
0 
0 
0 

27 
0 
0 

98 

91 

118 

117 

0 

64 

49 

84 


and  Beyond 

(F)3 
Total 
Annual 
Phase  II 
6.122 
6.081 
0 
0 
1.822 
1.821 
1.822 
1.822 
4.036 
5.259 
1.901 
2.179 
1.994 
721 
721 
741 
741 
936 
657 
435 
485 
1.048 
950 
2.937 
2.309 
3.105 
2.620 
5.612 
8.956 
3.119 
277 
2.908 
3 
2 
6 
951 
0 
1 
3,378 
3.155 
4.087 
4.045 
0 
2.199 
1,685 
2.919 
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Table  2. 

—  Phase  II  Allowance  Allocations                               | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

SC 

WSLee 

1 

26 

5 

2.128 

26 

26 

900 

sc 

WSLee 

2 

33 

7 

2.270 

33 

33 

1.132 

SC 

WSLee 

3 

51 

10 

3.434 

51 

51 

1.773 

SC 

Wateree 

WAT1 

282 

56 

9,661 

281 

281 

9.735 

SC 

Wateree 

WAT2 

261 

52 

9.218 

261 

261 

9.022 

SC 

Williams 

WIL1 

459 

92 

15.729 

458 

458 

15.849 

SC 

Wmyah 

1 

220 

44 

7.530 

219 

219 

7,588 

SC 

WInyah 

2 

148 

30 

6.204 

148 

148 

5.128 

SC 

Winyah 

3 

73 

15 

3.595 

72 

73 

2.508 

SC 

Wmyah 

4 

99 

20 

3.407 

99 

99 

3,433 

SD 

Angus  Anson  Site 

2 

25 

5 

846 

25 

25 

853 

so 

Angus  Anson  Site 

3 

30 

6 

1.014 

30 

30 

1.022 

SD 

Big  Stone 

1 

376 

75 

13.640 

375 

375 

12.973 

SO 

Huron 

-2A 

2 

0 

80 

2 

2 

80 

so 

Huron 

*^B 

3 

1 

102 

3 

3 

103 

so 

Pathfinder 

11 

0 

0 

11 

0 

0 

11 

so 

Pattifinrtor 

12 

0 

0 

2 

0 

0 

2 

TN 

Pattifinder 

13 

0 

0 

2 

0 

0 

2 

TN 

Alien 

1 

187 

37 

6.571 

186 

186 

6.619 

TN 

Allen 

2 

204 

41 

7.190 

204 

204 

7.243 

TN 

ANen 

3 

191 

38 

6.718 

190 

191 

6.767 

TN 

BUI  Run 

1 

727 

145 

24.902 

725 

726 

25.090 

TN 

Cumberland 

1 

1.057 

212 

37.174 

1.054 

1.055 

37.451 

TN 

Cumt>ertand 

2 

1.156 

232 

40.664 

1.153 

1.154 

40.967 

TN 

GaUattn 

1 

215 

43 

7,562 

214 

214 

7.618 

TN 

GaHatm 

2 

211 

42 

7.422 

210 

211 

7.476 

TN 

Ganatin 

3 

244 

49 

8.586 

243 

244 

8.649 

TN 

Gallatin 

4 

259 

52 

9.116 

258 

259 

9.183 

TN 

John  Sevier 

1 

184 

37 

6.324 

184 

184 

6.372 

TN 

John  Sevier 

2 

184 

37 

6.321 

184 

184 

6.369 

TN 

John  Sevier 

3 

189 

38 

6.481 

189 

189 

6.531 

TN 

John  Sevier 

4 

193 

39 

6.630 

193 

193 

6.680 

TN 

Johnsonviile 

1 

95 

19 

3.339 

95 

95 

3.364 

TN 

Johnsonville 

2 

98 

20 

3.445 

96 

98 

3.471 

TN 

Johnsonviile 

3 

102 

20 

3.608 

102 

102 

3.633 

TN 

Johnsonville 

4 

97 

19 

3.424 

97 

97 

3.449 

TN 

Johnsonville 

5 

100 

20 

3.533 

100 

100 

3.558 

TN 

Johnsonville 

6 

96 

19 

3.385 

96 

96 

3.410 

TN 

Johnsonville 

7 

109 

22 

3.849 

109 

109 

3.878 

TN 

Johnsonville 

8 

106 

21 

3.732 

106 

106 

3.759 

TN 

Johnsonville 

9 

86 

17 

3.035 

86 

86 

3.057 

TN 

Johnsonville 

10 

92 

18 

3.238 

92 

92 

3.262 

TN 

Kingston 

1 

120 

24 

4.128 

120 

120 

4.158 

TN 

Kingston 

2 

115 

23 

3.969 

115 

115 

3.966 

TN 

Kingston 

3 

138 

28 

4.723 

137 

138 

4.760 

TN 

Kngston 

4 

146 

29 

5.012 

146 

146 

5.050 
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Jt 

TM 
TN 
TN 
TN 
TN 
TN 
TX 
TX 
Ti 

TX 
TX 

TX 
TX 
TX 
TX 

•n^ 

TX 

^' 

TX: 

TX 
TX 
TX 

i  ' 

TX 

i 

TXj 

TX  I 

TX! 

TX. 

TXJ; 

TX 

TX 

TX 

TX 

TX: 

TXi 

TX  : 

TX 

TX 

TX 

TX 

TX 

TX 
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State 


Table  2.  —  Phase  II  Allowance  Allocations 


Plant  Name 


Kingston 

Kingston 

KinQSton 

Kingston 

ivigsion 

Watts  Bar 

Waits  Bar 

Watts  Bar 

Watts  Bar 

BameyMDavis 

BameyMDavis 

BigBtown 

Big  Brown 

Bryan 

C  E  Nawman 

Cedar  Bayou 

Cedar  Bayou 

CedarBayou 

CoMoCieek 

CoMo  Creek 

CoHn 

Conctio 


DaHas 
Danstiy 
Decker  Creek 
Decker  Creek 
Decordova 
Deepwater 
ESJosiln 
Eagle  Mountain 
Eagle  Mountain 
Eagle  Mountain 
Forest  Grove 
FortPhartfom 
Fort  Ptiantom 
Generic  Station 
Generic  Statkm 
Git>ixx)S  Creek 
Grattam 
Graham 
Greens  Bayou 
Greens  Bayou 
Greens  Bayou 
Greens  Bayou 
Greens  Bayou 


Boilerl 


5 

6 

7 

8 

9 

A 

B 

C 

D 

1 

2 

1 

2 

6 

BW5 

CBY1 

CBY2 

CBY3 

1 

**2 

1 

7 

3 


1 

DWP9 

1 

1 

2 

3 

-1 

1 

2 

1 
**2 
1 
1 
2 

GBY1 
6BY2 
GBY3 
GBY4 
GBY5 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


180 

184 

179 

168 

186 

0 

0 

0 

0 

1 

1 

584 

558 

0 

0 

0 

0 

0 

400 

0 

1 

0 

0 

0 

1 

0 

0 

1 

0 
0 
0 

1 

0 
0 
0 

1 

0 
0 
403 
0 
1 
0 
0 
0 
0 
1 


(B) 
Repower- 

ing 
Deduction 


36 

37 

36 

34 

37 

0 

0 

0 

0 

0 

0 

117 

112 

0 

0 

0 

0 

0 

80 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

81 

0 

0 

0 

0 

0 

0 

0 


(C)2 

Total 

Annual 

Pttase  II 


6.158 
6.310 
6.153 
5.750 
6.368 
0 
0 

0 
0 
496 
398 
20.868 
19.766 
19 
3 
814 
921 
725 
14.641 
0 
92 
11 
27 
26 
94 
128 
195 
1.018 
28 
260 
52 
140 
100 
0 
126 
187 
0 
0 
14.333 
235 
496 
1 
2 
15 
19 
352 


(D) 

1993-1998 

Auction 

Deduction 


179 

184 

179 

167 

185 

0 

0 

0 

0 

1 

1 

582 

557 

0 

0 

0 

0 

0 


0 

1 

0 
0 
0 

1 

0 
0 

1 

0 
0 
0 

1 

0 
0 
0 

1 

0 

0 

401 

0 

1 

0 
0 
0 

0 

1 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


179 

184 

179 

167 

185 

0 

0 

0 

0 

12 

11 

583 

557 

1 

0 

20 

25 

20 

399 

0 

3 

0 

1 

.      1 

3 

4 

5 

25 

1 

6 

1 

3 

3 

0 

4 

6 

0 

0 

402 

6 

12 

0 

0 

0 

0 

9 


(F)3 

Total 

Annual 

Phase  II 


6.206 

6,358 

6.200 

5.794 

6.417 

0 

0 

0 

0 

412 

384 

20,161 

19.286 

22 

4 

702 

857 

707 

13.807 

0 

94 

13 

23 

•      25 

106 

150 

181 

881 

37 

210 

43 

lie 

109 

0 

129 

192 

0 

0 

13.904 

194 

406 

3 

3 

6 

8 

308 
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Table  2. 

—  Phase  II  Allowance  Allocations                                | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilen 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

TX 

Handley 

1A 

0 

0 

7 

0 

0 

3 

TX 

Handtey 

IB 

0 

0 

0 

0 

0 

3 

TX 

HarKtey 

2 

0 

0 

2t 

0 

0 

15 

TX 

Handley 

3 

1 

0 

423 

1 

11 

393 

TX 

Handley 

4. 

0 

0 

118 

0 

3 

112 

TX 

Handley 

5 

1 

0 

136 

1 

4 

127 

TX 

Harrington  Station 

061 B 

223 

45 

8,189 

223 

223 

7.711 

TX 

Hamngton  Station 

062B 

237 

47 

8.674 

237 

237 

8.197 

TX 

Harrington  station 

063B 

253 

51 

9.218 

252 

253 

8.741 

TX 

Hiram  Clarfce 

HOC1 

0 

0 

0 

0 

0 

0 

TX 

Hiravn  Clarie 

HOC2 

0 

0 

0 

.0 

0 

0 

TX 

HirwnClariw 

HOC3 

0 

0 

3 

0 

0 

2 

TX 

Hiram  Clarice 

HOC4 

0 

0 

2 

0 

0 

1 

TX 

HolyAve 

1 

0 

0 

59 

0 

2 

71 

TX 

Holy  Ave 

2 

0 

0 

71 

0 

2 

76 

TX 

Hotly  Street 

1 

0 

0 

49 

0 

0 

17 

TX 

HoHy  Street 

2 

0 

0 

31 

0 

1 

18 

TX 

HoSyStreet 

3 

0 

0 

68 

0 

2 

66 

TX 

Holly  Street 

4 

0 

0 

43 

0 

2 

82 

TX 

JKSprvJce 

•*2 

0 

0 

0 

0 

0 

0 

TX 

JKSprvjce 

BLR1 

194 

39 

6.653 

194 

194 

6.703 

TX 

JLBates 

1 

0 

0 

48 

0 

1 

46 

TX 

JLBates 

2 

0 

0 

124 

0 

3 

101 

TX 

JTDeeiy 

1 

364 

73 

13.063 

363 

363 

12.571 

TX 

JTDeely 

2 

380 

76 

13.629 

379 

379 

13.113 

TX 

Jones  Station 

151B 

0 

0 

125 

0 

2 

74 

TX 

Jones  Station 

152B 

0 

0 

93 

0 

2 

67 

TX 

KnoKLee 

2 

0 

0 

0 

0 

0 

0 

TX 

KnoxLee 

3 

0 

0 

5 

0 

0 

2 

TX 

KnoxLee 

4 

0 

0 

29 

0 

0 

13 

TX 

KnoxLee 

5 

0 

0 

251 

0 

4 

149 

TX 

LaPaima 

7 

0 

0 

178 

0 

4 

153 

TX 

Lake  Creek 

1 

0 

0 

39 

0 

1 

29 

TX 

Lake  Creek 

2 

0 

0 

191 

0 

4 

141 

TX 

Lake  Hublwd 

1 

1 

0 

170 

1 

6 

'201 

TX 

LakeHubtnrd 

2 

2 

0 

604 

2 

17 

578 

TX 

Laredo 

1 

0 

0 

15 

0 

0 

16 

TX 

Laredo 

2 

0 

0 

14 

0 

0 

14 

TX 

Laredo 

3 

0 

0 

85 

0 

3 

116 

TX 

Leon  Creek 

3 

0 

0 

2 

0 

0 

2 

TX 

Leon  Creek 

4 

0 

0 

10 

0 

0 

8 

TX 

LoMsCrrek 

1 

0 

0 

317 

0 

8 

263 

TX 

LcMsCrrek 

2 

0 

'      0 

271 

0 

7 

257 

TX 

Umestone 

LIM1 

687 

137 

23,650 

685 

687 

23.725 

TX 

Limestone 

LIM2 

411 

82 

14.076 

409 

410 

14,182 

TX 

LonCHM 

1 

0 

0 

9 

0 

0 

7 
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State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 

^ 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

Tx: 

TX 
TX 

Tx: 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX' 

TX; 

Tx' 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Table  2.  — Phase  II  Allowance  Allocations 


Plant  Name 


LonCHiil 
LonCHil 
LonCHiO 
Lone  Star 
Malakotr 
Maiatofr 
Martin  Late 
Martin  Late 
Martin  Lite 
Mission  Road 
MonUcdo 
Monticslo 
Montioelo 
Morgan  Creeic 
Morgan  Creelt 
Morgan  Creek 
Morgan  Creek 
Mountain  Creek 
Mountain  Creek 
Mountain  Creek 
Mountain  Creek 
Mountain  Creek 
Mountain  Creek 
NA 1-7219 
MAI -7219 
NA2-4274    . 
Neches 
Neches 
Neches 
Neclies 
Newman 


Newman 
Newman 
NkIwIs  Stattnn 
NKhois  Stattion 
Nictwls  Stattion 
North  Late 
North  Late 
North  Late 
North  IMain 
North  Texas 
Nueces  Bay 
Nueces  Bay 
Nueces  Bay 
OWSommers 


Boilen 


2 
3 

4 

1 

•*1 

•*2 

1 

2 

3 

3 

1 

2 

3 

3 

4 

5 

6 

2 

3A 

3B 

6 

7 

8 

1 
•^ 
-NA1 
11 
13 
15 

^€ 
1 

2 
3 

HRSG1 

141B 

142B 

1438 

1 

2 

3 

4 

3 

5 

6 

7 

1 


AHowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


0 
0 
0 
0 
45 
0 
933 
90S 
940 
0 
659 
639 
987 
0 
0 
0 
6 
0 
0 
0 
1 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

1 

2 
0 
0 
0 
0 
0 
2 


(B) 
Repower- 

ing 
Deduction 


(C)2 

Total 

Annual 

Phase  II 


0 

0 

'0 

0 

9 

0 

187 

182 

189 

0 

132 

128 

198 

0 

0 

0 

1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

o[ 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


10 
179 
197 
0 
1.530 
0 
33.044 
32.084 
33.247 
3 
23.509 
22.810 
35.034 
8 
72 
154 
835 
4 
.      11 
2 
63 
62 
527 
0 
0 
.   0 
O 
0 
0 
0 
14 
29 
88 
99 
77 
86 
50 
131 
150 
294 
*2 
13 
1 
,    140 
496 
478 1 


(D) 

1993-1998 

Auction 

Deduction 


0 
0 
0 
0 
45 
0 
931 
903 
937 
0 
657 
637 
984 
0 
0 
0 
6 
0 
0 
0 
1 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 
1 

2 

0 
0 
0 
0 
0 
2 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


0 

3 

7 

0 

45 

0 

932 

903 

938 

0 

659 

638 

985 

0 

2 

5 

22 

0 

0 

0 

2 

2 

15 

0 

0 

0 

0 

0 

0 

0 

1 
1 

3 

4 
2 
2 

1 
4 

4 

7 

1 

0 

0 

3 
12 
14 


(F)3 
Total 
Annual 
Phase  II 
7 
91 
238 
10 
1.542 
0 
32.202 
31.222 
32.429 
8 
22.760 
22.061 
34.043 
6 
56 
164 
777 
3 
5 
5 
74 
58 
535 
0 
0 
0 
0 
0 
0 
0 
18 
41 
94 
138 
82 
76 
31 
129 
141 
255 
35 
8 
1 
114 
431 
477 
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Table  2 

.  — Phase  II  Allowance  Allocations 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

r 

•. 

state 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

- 

Reserve 

•ng 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

TX 

OWSonmwrs 

2 

0 

0 

188 

0 

9 

322 

, 

TX 

OakCiMk 

1 

0 

0 

106 

0 

3 

107 

TX 

OMaunion 

1 

228 

46 

7.813 

227 

228 

7.872 

TX 

P  H  Robinson 

PHR1 

0 

0 

645 

0 

13 

435 

TX 

PH  Robinson 

PHR2 

0 

0 

494 

0 

14 

491 

TX 

PH  Robinson 

PHR3 

0 

0 

685 

0 

15 

506 

TX 

PH  Robinson 

PHR4 

0 

0 

796 

0 

18 

620 

TX 

Paint  Craek 

1 

0 

0 

11 

0 

0 

10 

TX 

PaintCreek 

2 

0 

0 

11 

0 

0 

11 

TX 

Paint  Creek 

3 

1 

0 

28 

1 

2 

S3 

TX 

PaintCreek 

4 

0 

0 

105 

0 

3 

103 

TX 

Parkdale 

1 

0 

0 

34 

0 

1 

36 

TX 

Parkdaie 

2 

0 

■    0 

62 

0 

2 

66 

TX 

Parfcdal* 

3 

1 

0 

61 

1 

2 

76 

TX 

Permian  Basin 

5 

0 

0 

103 

0 

3 

105 

T?( 

Permian  Basin 

6 

8 

2 

802 

8 

24 

828 

TX 

Piricey 

1 

574 

115 

20.417 

572 

573 

19.809 

--- 

TX 

Plant  X 

111B 

0 

0 

0 

0 

0 

0 

TX 

PlantX 

112B 

0 

0 

2 

0 

0 

1 

* 

TX 

PlantX 

113B 

0 

C 

89 

0 

1 

30 

TX 

PlantX 

1148 

0 

0 

0 

0 

'■'          0 

3 

TX 

PoMffiflane  Plant 

2 

13 

3 

456 

13 

14 

467 

TX 

Powerlane  Plant 

3 

1 

0 

37 

1 

1 

38 

TX 

RW  Miller 

1 

0 

0 

55 

0 

2 

54 

TX 

RWMiHef 

2 

-t) 

0 

98 

0 

3 

98 

TX 

RWMiHer 

3 

0 

0 

218 

0 

5 

181 

TX 

RW  Miller 

"4 

25 

5 

846 

25 

25 

853 

TX 

RW  Miller 

"5 

25 

5 

846 

25 

25 

853 

TX 

RayOlinger 

BW2 

0 

0 

60 

0 

2 

52 

TX 

RayOlinger 

BW3 

0 

0 

79 

0 

2 

86 

TX 

RayOBnger 

CE1 

0 

0 

42 

0 

1 

33 

TX 

Rio  Pecos 

5 

0 

0 

64 

0 

2 

69 

- 

TX 

Rio  Pecos 

6 

0 

0 

179 

0 

5 

172 

TX 

Rrver  Crest 

1 

1 

0 

61 

1 

2 

70 

TX 

Sabine 

1 

0 

0 

152 

0 

6 

204 

TX 

Sabine 

2 

0 

0 

164 

0 

6 

197 

TX 

Sabine 

3 

0 

0 

576 

0 

15 

503 

TX 

Sabine 

4 

0 

0 

504 

0 

18 

626 

TX 

Sabine 

5 

0 

0 

323 

0 

11 

392 

TX 

SamBertron 

SRB1 

0 

0 

57 

0 

1 

49 

• 

TX 

SamBertron 

SRB2 

0 

0 

18 

0 

1 

33 

TX 

SamBertron 

SRB3 

0 

0 

120 

0 

3 

90 

TX 

SamBertron 

SRB4 

0 

0 

79 

0 

2 

79 

*■ 

__ 

TX 

SamSeymoor 

1 

437 

87 

15.823 

436 

436 

15.087 

TX 

Sam  Seymour 

2 

476 

95      17.301 1 

475 

475 

16.435 

TX 

Sam  Seymour 

3 

304 

61 

10,4331 

304 

304 

10.513 
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$iate 


ST 

TK 
TX 

^: 

TXI 

TX 
TX 
TX 
TX; 
TX 
TX 
TX 
TX, 
T5: 

T); 
T>: 

T) 
T) 
T) 
T> 
T> 
T> 
T> 
T)( 
TX 
TX 
TX 
TX 

T^ 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Table  2.  — Phase  H  Allowance  Allocations 


Plant  Name 


SanAngeio 

San  Miguel 

Sandow 

Seahotm 

Sim  Gideon 

Sim  Gideon 

Sim  Gideon 

Spencer 

Spencer 

Stryker  Creeic 

StryterCreelc 

TCFergusen 

THWharton 

TH  Wharton 

TNPOne 

TNPOne 

Tdk  Station 

Toilc  Station 

Tredinghouse 

Tradinghouse 

Trinidad 

Trinidad 

Trinidad 

TwinOalc 

TwinOaic 

VHBraunig 

VHBrMinig 

VHBraunig 

Valley 

Valley 

Valley 

Victoria 

Victoria 

Victoria 

Victoria 

W  A  Parish 

W  A  Parish 

WA  Parish 

WA  Parish 

W  A  Parish 

W  A  Parish 

W  A  Parish 

W A  Parish 

W  B  Tuttle 

WBTutHe 

WB  Tuttle 


Boilerl 


2 

SM-1 

4 

9 

1 

2 

3 

4 

5 

1 

2 

1 

THW1 

THW2 

U1 

U2 

171B 

172B 

1 

2 

7 

8 

9 

1 

2 

1 

2 

3 

1 

2 

3 

5 

6 

7 

8 

WAP1 

WAP2 

WAP3 

WAP4 

WAP5 

WAP6 

WAP7 

WAP8 

1 

2 

3 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


0 
482 
722 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
0 
62 
102 
407 
403 
0 
1 
0 
0 
0 
232 
45 
0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
634 
573 
416 
186 
0 
0 
0 


(B) 

KOpOWOf" 

ing 
Deduction 


0 
96 
144 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
12 
20 
81 
81 
0 
•   0 
0 
0 
0 
46 
9 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
127 
115 
83 
37 
0 
0 
0 


(C)2 

Total 

Annual 

Phase  II 


161 
17.120 
25,554 
4 
47 
56 
277 
19 
23 
170 
525 
253 
7 
97 
2.111 
3.480 
14.700 
14.363 
593 
995 
6 
1 
135 
7.969 
1.531 
78 
121 
416 
77 
518 
124 
6 
8 
110 
238 
57 
56 
245 
558 
22.751 
20.646 
15.059 
7.250 
2 
19 
11 


(D) 

1993-1998 

Auction 

Deduction 


0 
481 
719 
0 
0 
0 
0 
0 
0 
0 

1 

0 

0 

0 

61 

101 

406 

402 

0 

1 

0 

0 

0 

232 
45 
0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 

632 

572 

415 

185 
0 
0 
0 


Years  2010  and  Beyond 


(E) 

Auction 

Reserve 

Deduction 


5 
481 
721 
0 
1 
2 
9 
1 
1 
4 
16 
7 
0 
2 
61 
101 
406 
402 
15 
26 
0 
0 
3 
232 
45 
4 
4 
11 
3 
16 
4 
0 
0 
3 
6 
1 
1 
5 
15 
632 
572 
415 
186 
0 
1 
0 


{F)3 

Total 

Annual 

Phase  II 


164 
16.651 
24.915 
3 
51 
58 
321 
17 
22 
138 
563 
254 
5 
82 
2,127 
3.507 
14,057 
13,925 
516 
903 
4 
3 
115 
8.028 
1.542 
122 
140 
392 
97 
540 
129 
6 
4 
102 
224 
51 
45 
158 
511 
"21.881 
19.803 
14.365 
6.421 
3 
17 
14 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2(X)9 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

{F)3 

State 

Plant  Name 

BoileM 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  It 

TX 

WBTutde 

4 

0 

0 

48 

0 

2 

52 

TX 

Webster 

WEB1 

0 

0 

14 

Q 

0 

5 

TX 

Wetster 

WEB2 

0 

0 

17 

0 

0 

7 

TX 

Webster 

VVEB3 

0 

0 

343 

0 

9 

320 

TX 

Welsh 

1 

370 

74 

13.255 

369 

369 

12.772 

TX 

Welsh 

2 

357 

71 

12.775 

356 

356 

12.334 

TX 

Welsh 

3 

420 

84 

15.136 

419 

420 

14.517 

TX 

Wilkes 

1 

0 

0 

30 

0 

2 

58 

TX 

Wilkes 

2 

0 

0 

118 

0 

3 

93 

TX 

Wilkes 

3 

0 

0 

129 

0 

2 

74 

UT 

Bonanza 

1-1 

255 

51 

10.734 

255 

255 

8.818 

UT 

Carbon           ^ 

1 

55 

11 

1.902 

55 

55 

1.917 

UT 

Carbon 

2 

72 

14 

2,485 

72 

72 

2.503 

UT 

Gadsby 

1 

1 

0 

24 

1 

1 

24 

UT 

Gadsby 

2 

12 

2 

1.688 

12 

12 

408 

UT 

Gadsby 

3 

44 

9 

2.256 

44 

44 

1.520 

UT 

Hale 

1 

0 

0 

1 

0 

0 

1 

UT 

Hunter  (Emery) 

1 

216 

43 

7.411 

216 

216 

7.466 

UT 

Hunter  (Emery) 

2 

231 

46 

7.914 

230 

230 

7.974 

UT 

Hunter  (Emery) 

3 

326 

65 

11.189 

326 

326 

11.273 

UT 

Huntington 

1 

230 

46 

7.879 

229 

229 

7.940 

UT 

Huntington 

2 

?R3 

57 

9.696 

282 

282 

9.771 

UT 

Intermountain 

1SGA 

63 

17 

2.858 

83 

83 

2.880 

UT 

Intermountain 

2SGA 

84 

17 

2.878 

84 

84 

2.900 

VT 

J  C  McNeil 

1 

1 

0 

104 

1 

1 

38 

VA 

Bremo  Power  Statkxi 

3 

51 

10 

2.019 

51 

51 

1.768 

VA 

Bremo  Power  Statkxi 

4 

150 

30 

5.130 

149 

149 

5.170 

VA 

Chesapeake 

1 

22 

4 

2.113 

22 

22 

764 

VA 

Chesapeake 

2 

29 

6 

2.204 

29 

29 

1.000 

VA 

Chesapeake 

3 

132 

26 

4.534 

132 

132 

4.567 

VA 

Chesapeake 

4 

170 

34 

5.838 

169 

169 

5.861 

VA 

Chesterfiekj 

3 

54 

11 

2.550 

54 

54 

1.856 

VA 

ChesterfieM 

4 

135 

27 

4.643 

135 

135 

4.678 

VA 

Chesterfield 

5 

766 

53 

9.113 

265 

265 

9.182 

VA 

ChesterfieM 

6 

477 

95 

17.044 

476 

476 

16.470 

VA 

ChesterMd 

•*8A 

40 

8 

1.379 

40 

40 

1.390 

VA 

Clinch  River 

1 

154 

31 

5.317 

153 

153 

5.302 

VA 

Clinch  River 

2 

177 

35 

6.078 

177 

177 

6.123 

VA 

Clinch  River 

3 

164 

33 

5,618 

163 

164 

5.661 

VA 

Ctover 

1 

85 

17 

2.921 

85 

85 

2.943 

VA 

Ck>ver 

2 

85 

17 

2.921 

85 

85 

2.943 

VA 

East  Chandler 

'*2 

0 

0 

0 

0 

0 

0 

VA 

GlenLyn 

51 

24 

5 

1,147 

24 

24 

815 

VA 

GlenLyn 

52 

23 

5 

1.108 

23 

23 

787 

VA 

GlenLyn 

6 

152 

30 

5.505 

152 

152 

5.251 

VA 

Possum  Point 

1 

0 

0 

0 

0 

0 

0 
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State 


Table  2.  — Phase  II  Allowance  Allocations 


Plant  Name 


Possum  Point 
Possum  PoM 
Possum  Point 
Possum  Point 
PolomscRivsr 
Potomsc  River 
Potomsc  River 


Potomsc  River 


Boiierl 


2 

3 

4 

5 

1 

2 

3 

4 

5 

1 

2 

3 

BW21 

BW22 

1 

2 

3 

1 

2 

3 

1 

2 

1 

2 

3 

1 

2 

3 

1 

2 

3 

1 

2 

1 

2 

1 

1 

2 

3 

11 

21 

31 

41 

51 

1 

2 


Altovyances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


0 
65 
195 
126 
48 
49 
60 
88 
84 
135 
130 
183 
553 
590 
0 
0 
0 
57 
60 
130 
507 
502 
592 
562 
506 
655 
752 
1.205 
228 
237 
212 
115 
103 
536 
554 
1.023 
533 
500 
517 
70 
59 
85 
67 
305 
511 
586 


(B) 
Repower- 

ing 
Deduction 


(C)2 

Total 

Annual 

Phase  II 


0 
13 
391 
25 
10 
10 
16 
18 
17 
27 
26 
37 

111 

118 

0 

0 

0 

11 

12 

26 

101 

{100 

118 

112 

101 

131 

150 

242 

46 

47 

42 

23 

21 
107 
111 
205 
107 
100 
103 

14 

12 

17 

13 

61 
102 
117 


0 
2.634 


4.311 
2.324 
2.299 
2.740 
3,019 
2.896 
4.644 
4.648 
6.268 
18.965 
20.219 
0 
0 
0 
1,963 
2,042 
4.572 
17,834 
17,667 
20.848 
19,790 
17,797 
22,458 
25,749 
41.270 
8,036 
8,343 
7.457 
4.439 
4,270 
18,856 
19,511 
35,018 
18,748 
17.588 
18,193 
3.116 
2,953 
3,296 
3,040 
10,556 
17,501 
20.077 


(D) 

1993-1998 

Auction 

Deduction 


0 
65 
194 
125 
48 
48 
80 
88 
84 
135 
130 
182 
552 
588 
0 
0 
.   0 
57 
59 
130 
505 
501 
591 
561 
504 
653 
750 
1,202 
228 
236 
211 
115 
102 
534 
553 
1,020 
531 
498 
516 
70 
59 
85 
66 
304 
509 
584 


84 
135 
130 
183 
552 
589 
0 
0 
0 
57 
59 
130 
506 
501 
591 
561 
505 
654 
751 
1,203 
228 
237 
211 
115 
102 
535 
553 
1,021 
532 
499 
516 
70 
59 
85 
67 
304 
510 
585| 


19,108 
20,373 
0 
0 
0 
1,978 
2,058 
4,606 
17,965 
17.797 
21,002 
19,936 
17.928 
22,630 
25,944 
41.584 
8,095 
8.404 
7,512 
3.981 
3.545 
18,995 
19.656 
35.285 
18,887 
17,718 
18.327 
2.434 
2,048 
2,932 
2.302 
10.519 
17,633 
20.229 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Botierl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

wv 

RivesviOt 

7 

20 

4 

1,233 

20 

20 

696 

wv 

KlrCSVInB 

8 

60 

12 

2,517 

60 

60 

2.086 

wv 

Witow  Island 

1 

28 

6 

1.490 

28 

28 

961 

wv 

WiowWand 

2 

117 

23 

4.661 

116 

116 

4,029 

Wl 

Abna 

B4 

35 

7 

1,186 

34 

35 

1.194 

Wl 

Alma 

B5 

55 

11 

1.895 

55 

55 

1.910 

Wl 

Bay  Front 

1 

14 

3 

1.043 

14 

14 

512 

Wl 

Bay  Front 

2 

16 

3 

526 

16 

16 

530 

Wl 

Bay  Front 

3 

0 

0 

0 

0 

0 

0 

Wl 

Bay  Front 

4 

0 

0 

33 

0 

0 

16 

Wl 

Bay  Front 

5 

4 

0 

281 

4 

4 

135 

Wl 

Blount  Street 

3 

0 

0 

6 

0 

0 

6 

Wl 

Blount  Street 

5 

0 

0 

7 

0 

0 

7 

Wl 

Blount  Street 

6 

0 

0 

7 

0 

0 

7 

Wl 

Blount  Street 

7 

3 

0 

1.476 

3 

3 

101 

Wl 

Blount  Street 

8 

12 

2 

1.128 

12 

12 

415 

Wl 

Blount  Street 

9 

16 

3 

1.180 

16 

16 

555 

Wl 

Blount  Street 

11 

0 

0 

1 

0 

0 

1 

Wl 

CoiumtMi 

1 

449 

90 

15.394 

448 

448 

15.512 

Wl 

ColumtM 

2 

254 

51 

8.707 

253 

254 

8.772 

Wl 

Comtxjstion  Turbine 

•^ 

0 

0 

0 

-0 

0 

0 

Wl 

Conwneree 

25 

0 

0 

4 

0 

0 

4 

Wl 

Concord 

-1 

4 

1 

125 

.    4 

4 

126 

Wl 

Cor«oord 

•^ 

4 

1 

125 

4 

4 

126 

Wl 

Concord 

*^ 

4 

1 

125 

4 

4 

126 

Wl 

Concord 

-4 

4 

1 

125 

4 

4 

126 

Wl 

Edgewatar 

3 

36 

7 

1,230 

36 

36 

1.239 

Wl 

Edgewater 

4 

302 

60 

10.336 

301 

301 

10.415 

Wl 

EdgewMter 

5 

332 

66 

11,393 

331 

332 

11.479 

Wl 

Genoa 

1 

233 

47 

7.972 

232 

232 

8.034 

Wl 

JPMadgatt 

B1 

209 

42 

7.394 

208 

209 

7.219 

Wl 

MboHowoc 

6 

18 

3 

669 

18 

18 

672 

Wl 

MsfiJIcwvoc 

7^ 

24 

5 

809 

24 

24 

813 

Wl 

Manitowoc 

8 

7 

1 

237 

7 

7 

238 

Wl 

NA1-7205 

-1 

0 

0 

0 

0 

0 

0 

Wl 

MA  1-7206 

**2 

0 

0 

0 

0 

0 

0 

Wl 

NA1-/205 

•^ 

0 

0 

0 

0 

0 

0 

Wl 

NA3 

-1 

0 

0 

0 

0 

0 

0 

Wl 

NA4 

-1 

0 

0 

0 

0 

0 

0 

Wl 

Nelson  0«Mey 

1 

73 

15 

2.509 

73 

73 

2.528 

Wl 

Nelson  Dewey 

2 

81 

16 

2.792 

81 

81 

2.813 

Wl 

Nortti  Oal(  Cre^'^ 

1 

61 

12 

2.107 

61 

61 

2.122 

Wl 

North  Oak  Creek 

2 

60 

12 

2.069 

60 

60 

2.084 

Wl 

Nortti  Oak  Creek 

3 

62 

12 

2.118 

62 

62 

2.133 

Wl 

North  Oak  Creek 

4 

72 

14 

2.468 

72 

72 

2.487 

Wl 

Paris 

•*1 

4 

1 

123 

4 

4 

124 
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St^te 


W 
w 

wi 

w\ 

WI 

Wl^ 

Wll 

Wli; 

will 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

Wl 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

WI 

VM 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

IWY 
WY 


Table  2.  — Phase  H  Allowance  Allocations 


Plant  Name 


Paris 
Pwis 
Ptn 

Pienant  Prairie 
PtoMant  Prairie 
Port  Washington 
Port  Washington 
Port  Washington 
Port  Washington 
Port  Washington 
PuWaffl 
Puliiam 
Puiain 
Puiam 
PuNiam 
PuMam 
Rock  River 
Rock  River 
South  Fond  du  Lac 
South  Fond  du  Lac 
South  Fond  du  Lac 
South  Fond  du  Lac 
South  Oak  Creek 

South  Oak  Creek 

South  Oak  Creek 

South  Oak  Creek 

Stoneman 

Stoneman 

VMey 

VaUey 

Vtfey 

Valtey 

West  Marinette 

Weston 

Weston 

Weston 

Dave  Johnston 

Dave  Johnston 

Dave  Johnston 

Dave  Johnston 

JimBridger 

JimBridger 

JimBridger 

JimBridger 

Laramie  River 

Laramie  River 


Boilerl 


•*2 

•*z 

'4 

1 

2 

1 

2 

3 

4 

5 

3 

4 

5 

6 

7 

8 

1 

2 

-CT1 
'CT2 
'CT3 
'CT4 

5 

6 

7 

8 

B1 

B2 

1 
2 
3 
4 

►33 
1 
2 
3 

BW41 
BW42 
BW43 
BW44 
BW71 
BW72 
BW73 
BW74 
1 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


4 
4 
4 
342 
484 
15 
30 
25 
23 
31 
4 
6 
18 
23 
59 
91 
45 
43 
19 
1 
1 
0 
113 
141 
189 
185 
6 
6 
45 
46 
42 
41 
22 
22 
53 
28t 
131 
127 
246 
185 
583 
571 
547 
96 
122 
104 


(B) 
Repower- 

ing 
Deduction 


1 

1 

1 

68 

97 

3 

6 

5 

5 

6 

1 

1 

4 

5 

12 

18 

9 

9 

4 

0 

0 

0 

23 

28 

38 

37 
1 
1 
9 
9 
8 
8 
4 
4 

11 

56 

26 

25 

49 

37 
117 
114 
109 

19 

24 

21 


(C)2 

Total 

Annual 

Phase  II 


123 
123 
123 
11.734 
16.583 
526 
1.025 
853 
799 
1.055 
139 
207 
603 
786 
2.024 
3.135 
1.551 
1.473 
635 
39 
39 
0 
3.862 
4.833 
6.466 
6.355 
176 
222 
1.796 
1.815 
1.946 
1.892 
761 
758 
1.799 
9.648 
4.680 
4.547 
8.781 
6.767 
20.796 
20.356 
19,481 
4,046 
5.089 
4,282 


(D) 

1993-1998 

Auction 

Deduction 


4 
4 
4 
341 
482 
15 
30 
25 
23 
31 
4 
6 
18 
23 
59 
91 
45 
43 
18 
1 
1 
0 
112 
141 
188 
185 
6 
6 
45 
46 
42 
41 
22 
22 
52 
281 
130 
127 
246 
184 
581 
569 
545 
96 
122 
104 


Years  2010 

(E) 
Auction 
Reserve 

Deduction 


4 
4 
4 
342 
483 
15 
30 
25 
23 
31 
4 
6 
18 
23 
59 
91 
45 
43 
18 
1 
1 
0 
113 
141 
188 
185 
6 
6 
45 
46 
42 
41 
22 
22 
52 
281 
131 
127 
246 
184 
582 
570 
546 
96 
122 
104| 


and  Beyond 


(F)3 

Total 

Annual 

Phase  II 


124 
124 
124 
11.822 
16.709 
530 
1,033 
860 
806 
1,063 
139 
209 
608 
792 
2.039 
3.159 
1.562 
1,484 
640 
39 
39 
0 
3.892 
4,870 
6,516 
6,402 
176 
224 
1.570 
1.586 
1.453 
1.414 
766 
764 
1.813 
9.721 
4,519 
4.396 
8.513 
6.381 
20.134 
19.712 
18.876 
3.329 
4.228 
3,590 
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Table  2. 

—  Phase  II  Allowance  Allocations 

1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

{F)3 

state 

Plant  Name 

Botlerl 

Auction 

Repower- 

Total 

199^1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

WY 

Laramie  River 

3 

93 

19 

3,804 

93 

93 

3.208 

WY 

Naughton 

1 

144 

29 

5.174 

144 

144 

4.972 

WY 

Naughton 

2 

185 

37 

6.706 

185 

185 

6.400 

WY 

Naughton 

3 

141 

28 

5,188 

141 

141 

4.879 

WY 

Wyodak 

BW91 

513 

103 

18.214 

512 

512 

17.731 

unavailable. 

^  Column  (C)  is  calculated  as  follows:  Adjusted  t>asic  allowances  for  2000  (not  shown)  -  Column  C 

-  Conservation/Renewable  reserve  deduction  -  Column  D  •*■  Additional  basic  (section  405(a)(3)) 

(not  shown)  *  Total  bonus  (not  shown) 

^  Column  (E)  is  calculated  as  follows:  Adjusted  basic  allowances  for  2010  (not  shown)  -  Column  G 

■•■  Additional  basic  (section  405(a)(3))  (not  shown) 

*  The  allowances  shown  in  this  table  assume  that  these  units  fully  qualify  for  section  405(i)(2). 
If  they  do  not  qualify,  they  will  receive  the  following  number  of  unadjusted  basic  allowances  for 
years  2000-2009: 

Anclote  1  - 10.345  Monroe  1  -  27,045  Monroe  3  -  26,021 

Anclote  2 -10,901  Monroe  2  -  27,778  Monroe  4 -28,135 

For  2010  and  after  they  will  receive  the  following  number  of  unadjusted  basic  allowances  for 

years  201 0  and  thereafter 

Anclote  1  - 10,343  Monroe  1  -  27,045  Monroe  3  -  26.021 

Anclote  2 -10,898  Monroe  2  -  27,778  Monroe  4 -28. 135 

Please  note  that  the  unadjusted  basic  allowances  will  be  adjusted  to  achieve  the  8.9  million  ton 

overall  cap  on  basic  allowances  and.  furthermore,  that  deductions  for  the  Conservation  and 

Renewable  Energy  Reserve,  the  Repowering  reserve,  and  the  Special  Allowance  Reserve  will  als 

be  deducted  from  the  unadjusted  basic  allowances. 


1998 
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3.  Section  7^[ll  is  removed  and 
reserved. 

4.  Paragraph  tb)  of  §  73.12  is  removed 
and  reserved. 

173.13   [Amendsd] 

5.  Paragraph  (b)  of  §  73.13  is  amended 
by  removing  the  words  "§§  73.16, 
73.18"  and  adding,  in  their  place,  the 
WMds  "§S  73.13,". 

6.  Section  73^16  is  removed  and 
reserved. 

7.  Section  73.19  is  amended  by 
revisii^  paragraph  (a)(S)  and  by 
removing  and  reserving  paragraph  (b)  to 
read  as  follows: 

{73.19   CarMii  units  wWi  declining  SO2 


is  less  than  1.2 


(a) 

(5)  Its  1997  s  ( tual  SO2  emission  rate 


Ib/mmBtu  as  reported 


under  part  75  6t  this  chapter; 


173.21    (Amended] 
8.  Section  73.21  is  amended  by: 

a.  In  paragraph  (a)  (including  the 
equation)  removing  the  words  "§  73.11" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "§  73.10(b)"; 
removing  the  words  "Unit's  Adjusted 
Basic  Allowances"  wherever  they 
appear  and  adding,  in  their  place,  the 
words  "Unit's  Allowances  at  Table  2 
Column  C"; 

b.  In  paragraph  (b)  removing  the 
words  "§  73.11(a)  and  (b)"  and  adding, 
in  their  place,  the  words  "§  73.10(b)"; 

c.  In  paragraph  (c)(1)  (including  the 
equation)  removing  the  words  "Unit's 
Adjusted  Basic  Allowances"  and 
adding,  in  their  place,  the  words  "Unit's 
Allowances  at  Table  2  Column  C";  and 
d.  In  paragraph  (c)(2)  (including  the 
equation)  removing  the  words  "Unit's 
Repoweiing  Deduction"  and  adding,  in 


their  place,  the  words  "Unit's  Deduction 
at  Table  2  Column  B". 

9.  Section  73.27  is  amended  by 
revising  paragraphs  (b)(2)  through  (b)(5) 
and  (c)(2)  through  (c)(5)  to  read  as 
follows: 

f  73.27   Special  allowance  reserve. 

*        •        •        •        • 

(b)  Distribution  of  proceeds. 

(1)  •  •  • 
^    (2)  Until  June  1 .  1998,  monetary 
proceeds  from  the  auctions  and  sales  of 
allowances  from  the  Special  Allowance 
Reserve  (under  subpart  E  of  this  part)  for 
use  in  calendar  years  2000  through  2009 
will  be  distributed  to  the  designated 
representative  of  each  unit  listed  in 
Table  2  according  to  the  following 
equation: 


Unit  Proceeds - 


Unit' s  Deduction 
at  Table  2  Column  D 


250.000 


X  Total  Proceeds 


(3)  On  or  aftci  Jime  1, 1998,  monetary 
proceeds  bom  the  auctions  and  sales  of 
allowances  boti  the  Special  Allowance 


Reserve  (imder  subpart  E  of  this  part)  for 
use  in  calendar  )wars  2000  through  2009 
will  be  distributed  to  the  designated 


representative  of  each  unit  listed  in 
Table  2  according  to  the  following 
equation: 


Unit  Proceeds  < 


Unit's  Deduction 
at  Table  2  Column  A 


250.000 


X  Total  Proceeds 


(4)  (Reserved 

(5)  Monetary  proceeds  bom  the 
auctions  and  sa^^  of  allowances  from 
the  Special  Allowance  Reserve  (under 


(c) 

(2)  Until  June 


subpart  E  of  this  part)  for  use  in 
calendar  years  2010  and  thereafter  will 
he  distributed  to  the  designated 


representative  of  each  unit  listed  in 
Table  2  according  to  the  following 
equation: 


Unit  Proceeds  - 


Unit' s  Deduction 
at  Table  2  Column  E 


250.000 


X  Total  Proceeds 


.,  1998,  allowances,  for 


use  in  calendar  years  2000  through 
2009.  remaining  in  the  Special 


Allowance  Reserve  at  the  end  of  each 
year,  following  that  year's  auction  and 
sale  (under  subpart  E  of  this  part),  will 


be  reallocated  to  the  imit's  Allowance 
Tracking  System  account  according  to 
the  following  equation: 


Unit  Allowances  < 


Unit' s  Deduction 
at  Table  2  Column  D 


250.000 


X  Allowances  Remaining 


(3)  On  or  after  June  1, 1998, 
allowances,  for  use  in  calendar  years 


2000  through  2009,  remaining  in  the 
Special  Allowance  Reserve  at  the  end  of 


each  year,  following  that  year's  auction 
and  sale  (under  subpart  E  of  this  part). 
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will  be  reallocated  to  the  unit's 


AUowance  Tracking  System  account 
according  to  the  following  equation: 


Unit  Allowances  - 


Unit*  s  Deduction 
at  Table  2  Column  A 

250.000 


X  Allowances  Remaining 


(4)  (Reserved]  the  Special  Allowance  Reserve  at  the  part),  will  be  reallocated  to  the  unit's 

(5)  AUowances,  for  use  in  calendar         end  of  each  year,  following  that  year's        Allowance  Tracking  System  accoimt 
years  2010  and  thereafter,  remaining  in      auction  and  sale  (under  subpart  E  of  this    according  to  the  following  equation: 


Unit  Allowances'- 


Unit*  s  Deduction 
at  Table  2  G)lumn  E 

250.000 


X  Allowances  Remaining 


(FR  Doc  98-244  Filed  1^6-98;  8:45  am] 
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FEDERAL  COMMUNICATKMS 
COMMISSION 

47  CFR  Parts  1. 21. 24. 26. 27. 90.  and 
95 

[WT  Docket  No.  97-82,  ET  Docket  No.  94- 
32.  FCC  97-413] 

Competitive  Bidding  Proceeding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUiMARY:  In  the  Second  Further  Notice 
of  Proposed  Rule  Making  ("NPRM"),  the 
Commission  seeks  comment  on  a  variety 
of  proposed  rules  relating  to  its  general 
competitive  bidding  rules  for  all 
auctionable  services.  The  Commission 
beUeves  that  these  proposals  will  assist 
its  efforts  to  simplify  and  streamline  its 
regulations  in  order  to  increase  the 
overall  efficiency  of  the  compiistitive 
bidding  process.  These  proposed  rules 
are  necessary  to  further  the 
Commission's  goals  of  simpUfying  and 
streamlining  its  regulations,  and 
developing  uniform  auction  rules  and 
procedures  for  all  future  auctions.  The 
intended  effect  of  this  action  is  to  seek 
comment  on  proposed  rules  and 
procedures  applicable  to  the 
Commission's  spectrum  auction 
program. 

DATES:  Comments  are  due  on  or  before 
February  6.  1998.  Reply  comments  are 
due  (H)  or  before  February  17, 1998. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222,  Washington.  B.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT.  Josh 
Roland  or  Mark  Bollinger.  Auctions  and 
hidustry  Analysis  Division,  Wireless 
Telecommunications  Biireau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Second  Further  Notice  of 
Proposed  Rule  Making  in  WT  Docket 
No.  97-82,  ET  Docket  No.  94-32,  FCC 
97-413  which  was  adopted  on 
December  18, 1997  and  released  on 
December  31, 1997.  A  copy  of  the 
complete  item  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  239. 1919  M  Street.  N.W.. 
Washington,  D.C.  20554.  The  complete 
text  may  be  piuchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
toe.  1231  20th  Street,  N.W., 
Washington,  D.C  20036,  (202)  857- 
3800.  The  complete  Second  Further 
Notice  of  Proposed  Rule  Making  also  is 
available  on  the  Commission's  totemet 
home  page  (http://www.fcc.gov). 

Summary  of  Action: 

I.  Background 

On  December  18, 1997,  the  Federal 
Communications  Commission 
(Commission)  adopted  a  Second  Further 
Notice  of  Proposed  Rule  Making  seeking 
comment  on  a  variety  of  proposals 
relating  to  its  competitive  bidding  rules 
for  all  future  auctions.  These  proposed 
rules  are  summarized  below. 

A.  Rules  Governing  Designated  Entities 

1.  Designated  Entities 

2.  Background.  Section  309(j)(4)(D)  of 
the  Communications  Act  provides  that 
in  prescribing  rules  for  a  competitive 
bidding  system,  the  Commission  shall 
"ensure  that  small  businesses,  rural 
telephone  companies,  and  businesses 


owned  by  members  of  minority  groups 
and  women  are  given  the  opportunity  to 
participate  in  the  provision  of  spectnun- 
based  services."  llie  statute  further 
provides  that  for  this  purpose,  the 
Commission  shall  consider  the  use  of 
tax  certificates,  bidding  credits  and 
other  procediires.  to  addition,  pursuant 
to  section  309())(4)(A),  the  Commission 
shall  "consider  alternative  payment 
schedules  and  methods  of  calculation, 
mcludmg  lump  siuns  or  guaranteed 
mstallment  payments,  with  or  without 
royalty  payments,  or  other  schedides  or 
methods,"  to  order  to  "disseminatfe] 
Ucenses  among  a  wide  variety  of 
applicants,  includtog  small  bustoesses, 
rural  telephone  companies,  and  small 
bustoesses  owned  by  members  of 
minority  groups  and  women."  Pursuant 
to  these  mandates,  the  Commission  has 
adopted  a  number  of  measures, 
tocludtog  entrepreneiu"  blocks,  biddtog 
credits,  reduced  upfront  payments/ 
down  payments  and  installment 
payments. 

3.  to  addition,  section  257  of  the 
Telecommimications  Act  requires  the 
Commission  to  identify  and  elimmate 
market  entry  barriers  for  small  and 
entrepreneiuial  telecommimications 
businesses.  The  Commission  is 
committed  to  completmg  a  study  to 
examme  barriers  encountered  by 
mtoorities  and  women  to  the  auctions 
process  and  to  the  secondary  market  for 
licenses.  The  Commission  has  toitiated 
this  process  with  regard  to  the  study  on 
secondary  markets,  and  will  toitiate  the 
auctions  study  expeditiously.  The 
Commission  will  release  the  results  to 
1998. 

4.  Any  measiures  that  the  Commission 
decides  to  adopt  that  give  special 
preferences  specifically  to  minority-  and 
women-owned  businesses  must  comply 
with  recent  Supreme  Court  decisions,  as 
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discussed  below.  To  that  end,  the 
Commission  seeiks  comment  on  (1) 
whether  there  isi  a  compelling 
governmental  interest  that  would  justify 
the  use  of  prefe(rences  for  minority- 
owned  businesses  and  "exceedingly 
persuasive  just^lpcation"  for  preferences 
for  women-owil^d  businesses;  (2)  what 
evidence  supports  the  comraenter's 
position  on  the  issue;  and  (3)  what 
measures,  if  any.  could  be  narrowly 
tailored  to  with^and  judicial  review. 
The  specific  isskies  that  commenters 
should  address  are  discussed  in  more 
detail  below. 

5.  Discussion 

a.  Minority-bast  ( 1  Designated  Entity 
Provisions 

6.  As  the  Commission  has  recognized 
in  the  past,  in  Adarand  Constructors, 
Inc.  V.  Pefia.  515  U.S.  200  (1995),  the 
Supreme  Court  fefetablished  that 
governmental  policies  that  take  race  into 
account  are  reviewed  under  a  strict  (as 
opposed  to  intermediate)  scrutiny 
standard.  The  Copimission  tentatively 
concludes  that,  to  the  extent  consistent 
with  constitutional  standards,  the 
Commission  should  take  steps  to  further 
the  Commission^!  statutory  mandate  to 
ensure  that  minorities  have  the 
opportunity  to  engage  in  the  provision 
of  spectrum  services  pursuant  to  section 
309(j)(4).  The  Ct^itamission  seeks 
comment  on  hour  it  can  modify  its 
designated  entity  provisions,  consistent 
with  the  standards  set  forth  in  Adarand. 
In  particular,  the  pommission  seeks 
comment  on  whi^  tools,  such  as  bidding 
credits;  might  be  Used  consistent  with 
Adarand.  In  addition,  the  Commission 
seeks  comment  on  whether  it  should 
limit  any  tools  designed  to  ensure  that 
minority-owned  businesses  have  the 
chance  to  take  pin  in  the  Commission's 
auction  program  tb  those  minority- 
owned  businesses  that  also  qualify  as 
small  businesses.  Commenters 
advocating  the  adoption  of  such 
measures  should  address  the 
constitutional  issue  and  present  specific 
empirical  evidenf*  supporting  their 
views.  1  [ 

7.  Should  the  Commission  determine 
that  provisions  for  minorities  would 
withstand  strict  smitiny  as  required  by 
Adarand,  the  Coinmission  also  seeks 
comment  on  appijdpriate  eligibility 
|cants  seeking  to 
yr-based  provisions. 

^    . ommission  could 

specify  that  to  qualify  for  any  minority- 
based  provisions,  an  appHcant  must  be 
minority-controlled  (i.e.,  minorities 
must  have  de  fact  d  as  well  as  de  jure 
control  of  the  appUcant  and  must  own 
more  than  50  percent  of  the  equity  on 
a  fully  diluted  ba^ijs)  and  meet  the 
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standards  for  ap{ 
qualify  for  minor 
For  example,  the  { 


eligibility  requirements  set  forth  in  47 
CFR  1.2110(b)(2).  Alternatively,  to 
ensvue  that  any  minority  policies  are 
reserved  for  businesses  in  which 
minorities  have  a  sul»tantial  financial 
stake,  as  well  as  dejure  and  de  facto 
control,  the  Commission  could  strictly 
define  equity  to  require  that  minorities 
have  the  right  to  receive  at  least  50.1 
percent  of  the  annual  distribution  of  any 
dividends  paid  on  the  voting  stock  and 
the  right  to  receive  dividends,  profits, 
and  other  distributions  fit)m  the 
business  in  proportion  to  their  equity 
interests.  This  requirement  would  be 
similar  to  the  eUgibility  standards  for 
minority-owned  businesses  adopted  but 
never  implemented  for  the  broadband 
PCS  auctions,  and  to  the  eUgibility 
standards  recently  proposed  for  the 
auction  of  pending  broadcast  license 
applications.  In  addition,  the 
Commission  seeks  comment  on 
alternate  formulas  that  might  be 
appropriate  for  determining  eligibility 
for  minority-based  provisions. 

8.  The  Commission  also  observes  that 
the  Office  of  Management  and  Budget 
(OMB)  recently  modified  its  standards 
for  the  classification  of  federal  data  on 
race  and  ethnicity.  Specifically,  OMB: 
(1)  separated  the  category  for  Asian  and 
Pacific  Islander  category  into  two 
categories — "Asian"  and  "Native 
Hawaiian  or  Other  Pacific  Islander"; 
and  (2)  changed  the  term  "Hispanic"  to 
"Hispanic  or  Latino".  The  Commission 
previously  has  used  this  standard  to 
define  the  term  "minority"  for  purposes 
of  its  designated  entity  provisions,  and 
seeks  comment  on  whether  it  should 
similarly  amend  the  current  definition 
in  the  Commission's  rules. 

b.  Gender-based  Designated  Entity 
Provisions 

9.  The  Commission  seeks  comment  on 
whether  special  pohcies  are  warranted 
for  female-owned  applicants.  The 
Commission  notes  that  the 
constitutionality  of  its  former  practice  of 
awarding  comparative  preferences  for 
female  ownership  was  not  addressed  by 
the  Supreme  Court  in  Metro 
Broadcasting  Inc.  v.  FCC.  497  U.S.  547 
(1990)  and  that  the  Commission 
suspended  that  practice  following 
Lamprecht  v.  FCC,  958  F.2d  382  (D.C. 
Cir.  1992),  which  held,  under 
"intermediate"  scrutiny,  that  the 
Commission's  gender  preference  was 
not  shown  to  be  substantially  related  to 
achieving  program  diversity  and  that  it 
was  thus  unconstitutional.  More 
recently,  the  Supreme  Court  has  ruled 
that  a  state  program,  which  makes 
distinctions  based  upon  gender,  must  be 
supported  by  an  "exceedingly 
persuasive  justification"  in  order  to 


withstand  constitutional  muster.  United 
States  v.  Virginia  Military  Institute,  116 
S.Q  2264,  2274-76  (1996).  The 
Comrnission  seeks  comment  on  whether 
there  is  sufficient  evidence  to  justify 
special  provisions  for  women-owned 
businesses  under  that  standard. 

10.  As  with  minority-based 
provisions,  the  Commission  tentatively 
concludes  that  to  the  extent  consistent 
with  applicable  constitutional 
standards,  it  should  take  steps  to  further 
the  Commission's  statutory  goal  of 
making  certain  that  women  have  the 
opportvmity  to  provide  spectrum-biased 
services  pursuant  to  section  309(j)(4). 
The  Commission  seeks  comment  on 
how  it  can  modify  its  designated  entity 
provisions,  consistent  with  the 
standards  set  forth  in  recent  court 
decisions.  In  particular,  the  Commission 
seeks  comment  on  what  tools,  such  as 
bidding  credits,  might  be  used 
consistent  with  judicial  precedent.  In 
addition,  the  Commission  seeks 
comment  on  whether  it  should  limit  any 
tools  designed  to  encourage 
participation  in  the  Commission's 
auction  program  by  women-owned 
businesses  that  also  qualify  as  small 
businesses.  Commenters  advocating  the 
adoption  of  such  measures  at  this  time 
should  address  the  constitutional  issue 
and  present  specific  empirical  evidence 
supporting  their  views. 

c.  Rural  Telephone  Company  Provisions 

11.  In  the  Commission's  recent  report 
to  Congress  on  the  spectrum  auctions, 
the  Commission  stated  its  behef  that 
auctions  have  generally  provided  rural 
telephone  companies  with  favorable 
opportunities.  The  Commission 
observed  that,  to  date,  rural  telephone 
companies  have  won  about  44  percent 
of  the  123  rural  Basic  Trading  Areas 
(BTA)  licenses  in  the  United  States  and 
noted  some  examples  of  rural  telephone 
companies'  successes  in  offering 
broadband  PCS.  In  keeping  with  the 
Commission's  duties  under  the  Act, 
however,  the  Commission  seeks 
comment  on  whether  there  are 
mechanisms  that  might  further 
opportunities  for  rural  telephone 
companies  to  provide  spectrum  based 
services. 


2.  Installment  Payments 

12.  Background.  The  Commission  is 
required  by  statute  to  provide  incentives 
to  ensure  participation  by  small 
businesses  and  other  "designated 
entities"  when  implementing  its 
authority  to  conduct  auctions,  as  set 
forth  in  section  309(j)  of  the 
Communications  Act.  Among  other 
methods,  allowing  winning  bidders  to 
pay  for  their  licenses  using  installment 
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plans  has  been  one  method  the 
Cominission  has  used  to  encourage 
small  business  involvement  in  the 
wireless  marketplace.  In  the  Third 
Report  and  Order.  WT  Docket  No.  97- 
82.  ET  Docket  No.  94-32.  FCC  97-413 
(released  December  31. 1997)  ("Third 
Report  and  Order"),'  the  Commission 
suspends  the  use  of  installment  ' 
payments  for  the  foreseeable  future.  In 
lieu  of  installment  payments,  the 
Commission  has  adopted  a  schedule  of 
bidding  credits  applicable  to  small 
businesses  that  is  higher  than  that 
which  the  Commission  originally 
proposed. 

13.  Discussion.  The  Commission 
observed  in  the  NPRM  in  this  docket 
that  small  businesses  have  been 
successful  in  the  auctions  in  which 
installment  payments  plans  were 
offered.  The  Commission  therefore  seeks 
comment  on  ways  in  which  it  can 
provide  an  effective  installment 
payment  program  while  at  the  same 
time  minimizing  the  concerns  (e.g., 
licensee  default  or  difficulty  meeting 
financial  obligations  to  the  Commission) 
that  have  led  to  the  decision  to  suspend 
the  use  of  installment  payments  for  the 
present  time.  The  Commission  seeks 
comment,  for  example,  on  how  the 
Commission  can  create  an  installment 
payment  plan  which  fulfills  the 
Commission's  sometimes  incongruent 
goals  of  encouraging  only  serious, 
financially  quaUfied  small  business 
applicants  to  apply  for  licenses, 
ensuring  the  rapid  provision  of  service 
to  the  public,  and  guaranteeing  that  the 
American  public  is  reasonably 
compensated  for  the  use  of  the  spectrum 
being  auctioned.  The  Commission  also 
seeks  comment  on  how  the  Commission 
might  fashion  an  installment  payment 
program  that  is  consistent  with  the 
provision  of  the  Balanced  Budget  Act 
that  requires  that  all  proceeds  from 
certain  futtire  auctions  be  deposited  in 
the  United  States  Treasury  not  later  than 
September  30,  2002.  In4his  regard,  the 
Commission  notes  that  under  most  of 
the  installment  payment  plans 
previously  offered  by  the  Conunission. 
winning  bidders  have  been  permitted  to 
pay  for  their  Ucenses  over  the  entire  10 
year  Ucense  term.  If  the  Compiission 
were  to  make  installment  plans 
available  in  the  future,  the  Commission 
interprets  this  legislation  as  requiring 
that  all  payments  of  principal  and 
interest  for  covered  auctions  be 
deposited  in  the  United  States  Treasiiry 
by  the  statutory  deadline  for  collection, 
which  is  approximately  five  years  away. 


■  A  summary  of  the  Third  Repoit  and  Ordar  will 
be  published  in  the  Federal  R^jiater  and  a  copy  is 
available  on  the  Commission's  Internet  home  page. 


Finally,  the  Commission  seeks  comment 
on.  means  other  than  bidding  credits  and 
installment  payments  by  which  the 
Commission  might  fadUtate  the 
participation  of  small  businesses  and 
other  designated  entities  in  the 
Commission's  spectrum  auction 
program.  Commenters  shoidd  provide 
sufficient  detail  to  assist  the 
Commission  in  fashioning  a  program 
based  upon  their  comments. 

14.  The  Commission  also  notes  that 
under  its  current  rules,  winning  bidders 
that  are  designated  entities  are  not 
required  to  pay  their  second  down 
payment  until  petitions  to  deny  filed 
against  them  are  dismissed  or  denied.  In 
the  interim,  designated  entity  wiiming 
bidders  for  the  same  auction  with  no 
petitions  filed  against  them  are  required 
to  submit  their  second  down  payments 
earlier  because  their  licenses  are  ready 
for  grant.  Because  §  1.2110(e)(3)(i)  of  the 
Commission's  rules  provides  that 
interest  rates  on  installment  payments 
will  be  based  on  the  rate  of  U.S. 
Treasury  obUgations  at  the  time  of 
hcensing,  in  previous  auctions  this  has 
had  the  result  of  establishing  different 
rates  of  interest  on  installment 
payments  for  winning  bidders  in  the 
same  auction.  In  the  event  the 
Commission  reinstates  installment 
payments  in  the  futiue,  the  Commission 
seeks  comment  on  whether  it  should 
estabUsh  the  interest  rate  based  upon 
the  rate  of  U.S.  Treasury  obligations  on 
the  date  of  the  close  of  the  auction.  The 
Commission  also  seeks  comment  on  one 
aspect  of  its  rules  relating  to  the 
calculation  of  the  total  default  payment 
owed  v)4iere  a  winning  bidder  defaults 
on  multiple  licenses. 

3.  Attribution  of  Gross  Revenues  of 
Investors  and  Affiliates 

15.  Background.  In  the  NPRM,  the 
Commission  proposed  to  adopt  uniform 
rules  and  definitions  for  the  attribution 
of  gross  revenues  of  investors  and 
affiliates  for  all  auctionable  services. 
Some  of  the  Commission's  service- 
specific  competitive  bidding  rules 
require  that,  in  determining  whether  an 
applicant  meets  certain  size-based 
eligibility  requirements,  the 
Commission  consider,  among  other 
things,  the  gross  revenues  of  certain 
investors  in  the  applicant  and  the 
affiUates  of  attributable  investors.  These 
service-specific  rules  have  established 
varying  standards  of  attribution.  For 
example,  in  both  narrowband  and 
broadband  PCS.  the  gross  revenues  and 
total  assets  of  an  applicant,  together 
with  those  of  its  affiliates  and  persons 
who  hold  an  interest  in  the  applicant  or 
its  affiliates,  must  be  below  a  certain 
threshold  in  order  for  the  appUcant  to 


qualify  as  a  small  business  or 
entrepreneur.  However,  in  order  to 
avoid  counting  the  revenue  of  all  of 
these  entities,  the  rules  for  each  service 
provide  difiierent  exceptions  whereby 
the  applicants  can  create  control  groups. 
For  example,  the  Conunission 's 
broadband  PCS  rules  provide  two 
control  group  exceptions,  while  the 
Commission's  narrowband  PCS  rules 
provide  only  one  control  group 
exception. 

16.  In  the  900  MHz  SMR  service,  to 
determine  whether  an  applicant 
qualifies  as  a  small  business,  the 
Commission  attributes  the  revenues  of 
parties  holding  partnership  and  other 
ownership  interests  and  any  stock 
interest  amounting  to  20  percent  or 
more  of  the  equity,  or  outstanding  stock, 
or  outstanding  voting  stock  of  the 
applicant  in  conformance  with  the 
Ccaunerdal  Mobile  Radio  Service 
(CMRS)  spectrum  cap  attribution 
standard.  In  contrast,  under  the 
Conunission 's  MDS  rules,  the 
Commission  attributes  the  gross 
revenues  of  the  applicant  and  all  of  the 
applicant's  affiliates  (as  defined  in  47 
CFR  1.2110(b)(4)). 

17.  Discussion.  In  the  NPRM,  the 
Commission  proposed  to  adopt  a 
"controlling  interest"  standard,  similar 
to  that  which  the  Commission  has 
recently  adopted  in  the  Comnussion's 
rules  for  LMDS,  as  its  general  attribution 
rule  for  all  future  auctions.  Under  this 
standard,  determination  of  eUgibility  for 
small  business  provisions  would  be 
made  by  attributing  the  gross  revenues 
only  of  principals  of  the  applicant  who 
exercise  both  "de  jure"  and  "de  facto" 
control,  and  their  affiliates. 
Nevertheless,  the  Commission  seeks 
further  comment  on  the  controlling 
interest  standard,  and  whether  it  is 
sufficient  to  calculate  size  so  that  only 
those  entities  truly  meriting  small 
business  status  qualify  for  bidding 
credits.  The  Commission  also  asks 
commenters  whether  alternate  standards 
for  attributing  the  gross  revenues  of 
investors  and  affiliates  in  an  applicant 
would  better  meet  the  Commission's 
goals.  Commenters  should  specify  what 
alternatives  could  be  applied. 

18.  The  Commission  notes  that  its 
intent  in  proposing  this  standard  is  to 
provide  flexibility  that  will  enable 
legitimate  small  businesses  to  attract 
passive  financing  in  a  highly 
competitive  and  evolving 
telecommunications  marketplace.  In  the 
NPRM,  the  Conunission  preliminarily 
concluded  that  structtuing  the  standard 
in  this  manner  will  not  invite  abuse.  In 
this  regard,  the  Commission  seeks 
comment  on  whether  this  proposed 
standard  would  be  strengthened  by 
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imposing  a  minimum  eqiuty 
requirement  (e.^i,  15  percent)  that  any 
person  or  entity  identiHed  as  controlling 
must  hold.  Alternatively,  the 
Commission  aslU  whether  it  should  not 
adopt  a  minimum  equity  requirement, 
but  rather  indiciiie  only  that  an  absence 
of  equity  wouldj^se  a  question  as  to 
whether  de/acti>[control  exists. 

19.  The  Comiiission  notes  that  for 
purposes  of  calqitlating  equity  held  in 
an  applicant,  the  Commission  provides 
for  full  dilution  of  certain  stock 
interests,  waitai^fs,  etc.  Finally,  the 
Commission  notas  that  it  requires 
detailed  reporting  of  all  ownership 
interests  as  part  of  the  general 
application  requirement  adopted  in  this 
Third  Report  and  Order,  and  under  the 
proposed  controUing  interest  standard 
would  apply  thei  j:omprehensive 
afBUation  rule  t^  (all  investors  in  an 
apphcant.  Thus,  passive  interests  that 
were  otherwise  non-attributable  would 
be  attributed  if  they  are  afRliates  under 
this  rule.  Finally,  the  Commission  notes 
that  it  reserves  the  right  to  conduct 
random  audits  of  auction  applicants  and 
licensees  in  order  to  verify  information 
provided  regarding  eligibility  for  small 
business  provisions.  The  Commission 
seeks  comment  an  the  proposed  rule. 

B.  Payment  Issuda 

1.  Defauh  Payments 

20.  Background,  Section  1.2104(g)  of 
the  Commission's  rules  provides  that 
where  a  winning  bidder  defaults  on  a 
license  the  bidder  becomes  subject  to  a 
default  payment  equal  to  the  difference 
between  the  amoUkit  bid  and  the 
winning  bid  the  liext  time  the  license  is 
offered  by  the  Commission  (net  or  gross, 
whichever  is  less)  plus  an  additional 
payment  equal  to  three  percent  of  the 
subsequent  winnji^g  bid  or  the  amount 
bid  (net  or  gross,  ijhichever  is  less).  In 
the  past,  where  a  bidder  has  defaulted 
on  multiple  licen$^s,  this  rule  has  been 
interpreted  to  reqtiire  that  the  amount  of 
the  default  paymei^t  be  determined  on  a 
license-by-licensd  basis,  and  then  added 
together  to  detem  jne  the  total  default 
payment  assessed  J 

21.  Discussion,  t^ie  Commission  seeks 
comment  on  whether  it  should  modify 
§  1.2104(g)  to  provide  that  where  a 
winning  bidder  defaults  on  multiple 
licenses  the  default  payment  will  be 
determined  based  upon  the  aggregate 
winning  bid  and  the  aggregate  winning 
bid  the  next  time  fl^e  licenses  are  offered 
by  the  Commissiok  The  Commission 
recognizes  that  assessing  default 
payments  through  this  method  could 
significantly  alter  the  amount  of  the 
default  payment  aiiessed  under  the 
Commission's  rule  a.  In  this  regard,  the 


Commission  seeks  comment  on  whether 
this  system  could  encourage  insincere 
bidding  and  defaults  since  it  could 
greatly  reduce  the  effective  penalty  for 
a  defauh.  To  the  extent  that  a  bidder  is 
already  intending  to  default  on  a  license 
whose  price  at  reauction  is  anticipated 
to  exceed  the  initial  bid  price,  the 
effective  penalty  for  defaulting  on 
additional  licenses  would  be  limited  to 
three  percent  of  the  subsequent  winning 
bid  or  the  amount  bid,  whichever  is 
lower.  Since  the  potential  defaulter 
would  not  be  facing  the  fiill  harm 
caused  by  the  default  on  the  additional 
license,  the  incentive  for  insincere 
bidding  and  default  could  be  too  great. 
Indeed,  this  modification  could 
encourage  speculation  by  encouraging  a 
high  bidder  on  a  relatively  high  valued 
license  who  anticipates  default  to 
purposely  bid  and  default  on  a 
relatively  low  valued  license  in  order  to 
lessen  the  default  payment  assessed 
under  the  Commission's  rules.  Finally, 
the  Commission  seeks  comment  on 
whether  such  a  modification  could 
function  without  nullifying  the 
provision  in  §  1.2104(g)  assessing  an 
additional  default  payment  equal  to 
three  percent  of  the  subsequent  winning 
bid  or  the  amount  bid,  whichever  is 
lower. 


period  than  the  minimums  set  forth  in 
the  statute  for  the  filing  of  p)etitions  to 
deny  or  for  the  grant  of  initial  licenses 
in  auctionable  services  (5  days  and  7 
days  respectively).  In  particular,  the 
Commission  asks  commenters  to 
address  whether  auctions  for  specific 
services  (e.g.,  broadcast  licenses)  require 
longer  periods  for  the  filing  of  petitions 
to  deny,  and  why  this  may  be  so. 

D.  Competitive  Bidding  Rules  and 
Procedures  for  the  Auction  of  General 
Wireless  Communications  Services 
(GWCS)  Ucenses 


C.  Administrative  Filing  Periods  for 
Applications  and  Petitions  to  Deny 

22.  Background.  Previously,  the 
Commission  has  provided  a  30-day 
period  for  filing  of  petitions  to  deny.  A 
30-day  petition  to  deny  period  will  be 
used  for  the  upcoming  paging  and 
LMDS  auctions.  In  the  Third  Report  and 
Order,  the  Commission  amends  §  1.2108 
of  its  rules  to  conform  to  the  provisions 
in  the  Balanced  Budget  Act  regarding 
the  filing  period  for  petitions  to  deny 
applications  for  initial  licenses  in 
auctionable  services.  Specifically, 
notwithstanding  section  309(b)  of  the 
Communications  Act,  §  1.2108  as 
amended  will  provide  that  the 
Commission  shall  not  grant  a  license 
less  than  seven  days  after,  public  notice 
that  long-form  applications  have  been 
accepted  for  filing  and  that  in  all  cases 
the  period  for  filing  petitions  to  deny 
shall  be  no  shorter  than  five  days. 

23.  Discussion.  Although  the 
Commission  believes  that  in  light  of 
Congress'  directive  in  the  Balanced 
Budget  Act  a  shortened  petition  to  deny 
period  is  generally  appropriate  for 
future  auctions,  the  Commission  seeks 
comment  on  the  appropriate  length  of  a 
petition  to  deny  period  in  light  of  this 
legislation.  For  example,  the 
Commission  seeks  comment  on  whether 
there  are  instances  in  which  the 
Commission  should  provide  for  a  longer 


24.  Background.  On  July  31, 1995,  the 
Commission  adopted  the  Second  Report 
and  Order.  60  FR  40712  (August  9. 
1995),  establishing  auction  and  service 
rules  for  the  General  yVireless 
Communications  Service  (GWCS)  in  the 
4660-4685  MHz  band.  Subsequently, 
several  parties  filed  petitions  for 
reconsideration  of  the  Second  Report 
and  Order  that  remain  pending  before 
the  Commission.  The  1993  Omnibus 
Budget  Reconciliation  Act  requires  that 
5  MHz  of  this  spectrum  be  auctioned 
and  licensed  not  later  than  August  9, 
1998,  and  to  comply  with  that  deadline, 
the  Commission  has  announced  an 
auction  for  licenses  in  the  GWCS  as  May 
27, 1998. 

25.  Discussion.  The  Commission 
tentatively  concludes  that  the  part  1 
rules  it  adopted  in  the  Third  Report  and 
Order  should  apply  to  the  auction  of 
GWCS  spectrum  and  specifically 
supersede  the  previously-adopted 
GWCS  rules  setting  forth  auction  rules 
and  procedures.  In  this  regard, 
consistent  with  the  Commission's 
decision  in  the  Third  Report  and  Order, 
the  Commission  notes  that  it  would  no 
longer  offer  installment  payments  as  a 
means  of  financing  small  business 
participation  in  the  GWCS  auction,  but 
instead  would  offer  somewhat  higher 
bidding  credits.  Employing  part  1  rules 
for  the  GWCS  auction  furthers  the 
Commission's  goal  of  simplifying  and 
streamlining  all  competitive  bidding 
rules  and  procedures  for  future 
auctions.  In  addition,  by  applying  the 
part  1  rules  to  the  GWCS  auction,  the 
Commission  assiues  that  GWCS  auction 
participants,  like  participants  in  other 
future  auctions,  benefit  from  the 
experience  it  has  gained  in  the  15 
spectrum  auctions  it  has  conducted  to 
date.  The  Commission  seeks  comment 
on  this  tentative  conclusion. 

26.  In  light  of  the  statutory  deadline 
for  the  auction  and  licensing  of  GWCS 
spectrum,  the  Commission  also 
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tentatively  concludes  to  use  its 
discretion  to  truncate  the  petition  to 
deny  period  for  the  grant  of  licenses  in 
the  GWCS  auction.  The  Commission 
believes  that  a  shortened  petition  to 
deny  period  will  assure  issuance  of  the 
GWCS  licenses  by  Congress'  deadline. 
Notwithstanding  section  309(d)(1)  of  the 
Communications  Act,  the  Balanced 
Budget  Act  provides  for  shortened 
periods  for  the  filing  of  petitions  to  deny 
and  for  the  grant  of  licenses.  Under  this 
provision,  the  Commission  is  permitted 
to  grant  any  application  for 
authorization  assigned  under 
competitive  bidding  not  earlier  than  7 
days  following  public  notice  that  an 
application  has  been  accepted  for  filing, 
and  may  specify  a  period  of  not  less 
than  5  days  for  filing  petitions  to  deny. 
The  Commission  seeks  comment  on  this 
tentative  conclusion. 

n.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 

27.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  603,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  rules  proposed  in  the  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  Comments  on  the  IRFA 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA  and  must  be  filed  by  the 
deadlines  for  comments  on  the  NPRM. 
The  Conunission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  sunmiaries 
thereof)  will  be  published  in  the  Federal 
Regiater. 

A.  Need  for,  and  objectives  of,  the 
proposed  rules 

28.  This  NPRM  is  being  initiated  to 
seciuv  comment  on  additional  issues 
relating  to  the  general  competitive 
bidding  rules  for  all  auctionable  services 
that  are  necessary  in  Ught  of  the 
Balanced  Budget  Act  of  1997.  This 
NPRM  seeks  comment  on  the  use  of 
installment  payments  for  future 
auctions,  the  controlling  interest 
standard  as  a  general  attribution  rule, 
the  appropriate  petition  to  deny  period 
for  future  auctions,  and  whether  the  part 
1  rules  adopted  in  the  Third  Report  and 
Order  should  apply  to  the  auction  of 
General  Wireless  Communications 
Services  (GWCS)  and  supersede  the 
previously  adopted  GWCS  auction  rules 
and  procedures.  The  Commission 
believes  that  these  proposals  will 
further  simplify  and  streamline  the  rules 
and  regulations  and  increase  the  overall 


efficiency  of  the  competitive  bidding 
process. 

B.  Legal  Basis 

29.  This  action  is  taken  pursuant  to 
secUons  4(i),  5(b),  5(c)(1),  303(r).  and 
309(j)  of  the  Conmumications  Act  of 
1934,  as  amended.  47  U.S.C.  sections 
154(i),  155(b).  155(c)(1),  303{r),  and 
309(j). 

C.  Description  and  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  will  apply 

30.  The  Commission  is  required  to 
provide  a  description  of  and.  where 
fiaesible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jiuisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 
Act.  Under  the  Small  Business  Act.  a 
"small  business  concern"  is  one  which: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  As  discussed  below,  varioiis 
wireless  small  entities  may  be  affected 
by  the  proposed  rules.  Also,  as  noted. 
with  a  few  exceptions,  the  Commission 
has  not  developed  a  precise  definition 
of  small  entities  for  the  various  affected 
wireless  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
no  more  than  1,500  persons.  In  addition, 
the  Commission  incorporates  by 
reference  the  more  re&ied  definitions  of 
small  entities  pertaining  to  the 
broadband  PCS,  220  MHz,  paging,  and 
SMR  services.  Generally,  a  small 
organization  is  "any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide, 
there  are  275,801  small  organizations. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  85,006  such 
jurisdictions  in  the  United  States. 

31.  The  rules  proposed  in  this  NPRM 
would  allow  all  entities,  including 
existing  cellular,  PCS,  paging,  and  other 
small  communications  entities  to  obtain 


licenses  in  auctionable  services  through 
competitive  bidding.  These  rules  apply 
to  future  auctions,  but  will  not  apply  to 
the  initial  auctions  of  licenses  in  the 
paging,  220  MHz.  800  MHz  Specialized 
Mobile  Radio  (SMR).  and  Local 
Multipoint  Distribution  (LMDS) 
services.  In  estimating  the  number  of 
small  entities  who  may  participate  in 
future  auctions  of  wireless  services,  the 
Commission  anticipates  that  the 
makeup  of  current  vnreless  services 
licensees  is  representative  of  future 
auction  winning  bidders.  The  following 
is  the  Commission's  estimate  of  the 
number  of  small  entities  who  are 
current  wireless  licensees: 

1.  Estimates  for  Cellular  Licensees 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies, 
liiis  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
The  size  data  provided  by  the.  SBA  does 
not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  500  or  more  employees. 
The  1992  Census  of  Transportation. 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
is  the  most  recent  information  available. 
This  dociunent  shows  that  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  sudi  firms  which  operated  diuing 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  12  of  Uiese  firms 
were  cellular  telephone  companies, 
nearly  all  cellular  carriers  were  small 
businesses  under  the  SBA's  definition. 
The  Commission  assiunes.  for  purposes 
of  its  evaluations  and  conclusions  in 
this  IRFA,  that  all  of  the  cturent  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  In  addition,  the 
Conunission  notes  that  there  are  1,758 
cellular  licenses;  however,  the 
Commission  does  not  know  the  number 
of  cellular  licensees,  since  a  cellular 
licensee  may  own  several  licenses.  The 
most  reliable  source  of  information 
regarding  the  number  of  cellular  service 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Industry 
Revenue  report,  regarding  the 
Telecommimications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Commimications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November,  1997,  there  are  804 
companies  reporting  that  they  engage  in 
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cellular  or  PCSJiervice.  Although  it 
seems  certain  t^t  some  of  these  carriers 
are  not  indepeq^^ntly  ownWand 
operated,  or  hayto  more  than  1,500 
employees,  the  ^mmission  is  unable  at 
this  time  to  estiriiate  with  greater 
precision  the  niunber  of  cellular  service 
carriers  that  would  quaUfy  as  small 
business  concents  under  the  SBA's 
definition.  Consequently,  the 
Commission  esti|nates  that  there  are 
fewer  than  804  s^nall  cellular  service 
carriers.  I 

2.  Estimates  forBioadband  and 
Narrowband  PCS  Licensees 

32.  Broadband  PCS.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  block^l  designated  A  through 
F.  The  Commission  has  defined  "small 
entity"  in  the  auctions  for  Blocks  C  and 
F  as  a  firm  that  had  average  gross 
revenues  of  less  Mian  $40  million  in  the 
three  previous  c^endar  years.  This 
definition  of  "siiall  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SEA.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  Blocks  A  through  F.  Of 
the  qualified  bidders  in  the  C  and  F 
block  auctions,  all  were  entrepreneurs — 
defined  for  these  auctions  as  entities 
together  with  affiliates,  having  gross 
revenues  of  less  than  $125  million  and 
total  assets  of  lesftthan  $500  million  at 
the  time  the  FCClf'onn  175  application 
was  filed.  Ninety  bidders,  including  C 
block  reauction  winners,  won  493  C 
block  licenses  and  88  bidders  won  491 
F  block  licenses,  por  purposes  of  this 
KFA,  the  Commission  assumes  that  all 
of  the  90  C  blockjttroadband  PCS 
licensees  and  88  P  block  broadband  PCS 
Ucensees,  a  total  ojf  178  ficensees,  are 
small  entities. 

33.  NarrowbantiPCS.  The 
Commission  has  alictioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  bationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  t^oes  not  have 
sufficient  informatjlon  to  determine 
whether  any  of  thfiise  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  tor  the  major  trading 
area  (MTA)  and  hUtic  trading  area  (BTA) 
narrowband  PCS  libenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  in  the  auctions.  Given 
Uiat  nearly  all  radiotelephone 
companies  have  no  more  than  1,500 
employees,  and  thM  no  reUable  estimate 
of  the  number  of  pjitospective  MTA  and 
BTA  narrowband  licensees  can  be  made, 
the  Commission  assumes,  for  purposes 
of  this  IRFA,  that  aU  of  the  licenses  will 


be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

3.  Estimates  for  220  MHz  Radio  Services 
34.  Since  the  Commission  has  not  yet 
defined  a  small  business  with  respect  to 
220  MHz  radio  services,  it  will  utilize 
the  SBA  definition  applicable  to 
radiotelephone  companies — an  entity 
employing  no  more  than  1,500  persons. 
With  respect  to  the  220  MHz  services, 
the  Commission  has  proposed  a  two- 
tiered  definition  of  small  business  for 
purposes  of  auctions:  (1)  For  Economic 
Area  (EA)  licensees,  a  firm  with  average 
annual  gross  revenues  of  not  more  than 
$6  million  for  the  preceding  three  years; 
and  (2)  for  regional  and  nationwide 
licensees,  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $15 
miUion  for  the  preceding  three  years. 
Since  this  definition  has  not  yet  been 
approved  by  the  SBA,  the  Commission 
will  utilize  the  SBA  definition 
appUcable  to  radiotelephone  companies. 
Given  that  nearly  all  radiotelephone 
companies  employ  no  more  than  1,500 
employees,  the  Commission  will 
consider  the  approximately  3,800 
incumbent  Ucensees  as  small  businesses 
under  the  SBA  definition. 


4.  Common  Carrier  Paging 

35.  The  Commission  has  proposed  a 
two-tier  definition  of  small  businesses  ' 
in  the  context  of  auctioning  geographic 
area  paging  hcenses  in  the  Common 
Carrier  Paging  and  exclusive  Private 
Carrier  Paging  services.  Under  the 
proposal,  a  small  business  will  be 
defined  as  either:  (1)  An  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  milhon;  or  (2)  an 
entity  that,  together  vnth  affiliates  and 
controUing  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  Since  the  SBA  has  not  yet 
approved  this  definition  for  paging 
services,  the  Commission  will  utilize 
the  SBA  definition  applicable  to 
radiotelephone  companies — an  entity 
employing  no  more  than  1.500  persons. 
At  present,  there  are  approximately 
24,000  Private  Paging  licenses  and 
74,000  Common  Carrier  Paging  hcenses. 
According  to  Telecommunications 
Industry  Revenue  data,  there  were  172 
"paging  and  other  mobile"  carriers 
reporting  that  they  engage  in  these 
services.  Consequently,  we  estimate  that 
there  are  fewer  than  1 72  small  paging 
carriers.  The  Commission  estimates  that 
the  majority  of  private  and  common 
carrier  paging  providera  would  qualify 
as  small  businesses  imder  the  SBA 
definition. 


5.  Air-Ground  Radiotelephone  Service 

36.  The  Commission  has  not  adopted 
a  definition  of  small  business  specific  to 
the  Air-Ground  radiotelephone  service. 
Accordingly,  the  Commission  will  use 
the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  ahnost  all  of 
them  quahfy  as  small  under  the  SBA 
definition. 

6.  Specialized  Mobile  Radio  Ucensees 

37.  The  Commission  awards  bidding 
credits  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  Ucenses  to 
two  tiers  of  firms:  (1)  "Small  enUties." 
those  with  revenues  of  no  more  than 
$15  million  in  each  of  the  three 
previous  calendar  years;  and  (2)  "very 
small  entities."  those  with  revenues  of 
no  more  than  $3  milUon  in  each  of  the 
three  previous  calendar  years.  The 
regulations  defining  "small  entity"  and 
"very  small  entity"  in  the  context  of  800 
MHz  SMR  and  900  MHz  SMR  have  been 
approved  by  the  SBA.  The  Commission 
does  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  milUon. 
One  firm  has  over  $15  miUion  in 
revenues.  The  Commission  assumes  for 
purposes  of  this  IRFA  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entiUes,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  Ucenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  Ucenses.  There  were 
60  wiiming  bidders  who  qualified  as 
small  and  very  small  entities  in  the  900 
MHz  auction.  In  the  recently  concluded 
800  MHz  SMR  auction  there  were  524 
Ucenses  won  by  wiiming  bidders,  of 
which  38  Ucenses  were  won  by  small 
and  very  small  entities. 

7.  Private  Land  Mobile  Radio  Ucensees 
(PLMR) 

38.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specificaUy  appUcable  to  PLMR 
Ucensees.  For  die  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA. 
each  Ucensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission  is  unable  at  this  time 
to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
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the  rules.  However,  the  Commission's 
1994  Annual  Report  on  PLMRs 
indicates  that  at  the  end  of  fiscal  year 
1994  there  were  1,087,267  licensees 
operating  12,481,989  transmitters  in  the 
PLMR  bands  below  512  MHz.  Any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license, 
therefore,  these  rules  could  potentially 
impact  every  small  business  in  the 
United  States  if  PLMR  licenses  are 
subject  to  auction  under  these  new 
auction  rules. 

8.  Aviation  and  Marine  Radio  Service 

39<  Small  entities  in  the  aviation  and 
marine  radio  services  use  a  marine  very 
high  frequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio 
beacon  (EPIRB)  and/or  radar,  a  VHF 
aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
apphcable  to  these  small  businesses. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  apphcable  to  a  small 
organization.  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  there  are  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992.  there  were  85.006  such 
jurisdictions  in  the  United  States.  The 
Commission  is  unable  at  this  time  to 
make  a  meaningful  estimate  of  the 
niunber  of  potential  small  businesses 
imder  these  size  standards.  Most 
applicants  for  individual  recreational 
Ucenses  are  individuals.  Approximately 
581 ,000  ship  station  licensees  and 
131,000  aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  IRFA,  the  Commission  estimates 
that  there  may  be  at  least  712,000 
potential  licensees  which  are 
individuals  or  are  small  entities,  as  that 
term  is  defined  by  the  SBA. 

9.  Offshore  Radiotelephone  Service 

40.  This  service  operates  on  several 
UHF  TV  broadcast  diaimels  that  are  not 
used  for  TV  broadcasting  in  the  coaistal 
area  of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  The  Commission  is  unable  at 
this  time  to  estimate  the  number  of 
licensees  that  would  qualify  as  small 


entities  under  the  SBA  definition  for 
radiotelephone  commimications. 

10.  General  Wireless  Communication 
Service  (GWCS) 

41.  This  service  was  created  by  the 
Commission  on  July  31, 1995  by 
transferring  25  MHz  of  spectrum  in  the 
4660-4685  MHz  band  fi-om  the  federal 
government  to  private  sector  use.  The 
Commission  has  annoimced  that  an 
auction  of  875  GWCS  licenses  will  begin 
on  May  27, 1998.  The  Commission  is 
unable  at  this  time  to  estimate  the 
number  of  Ucensees  that  would  qualify 
as  small  entities  under  the  SBA 
definition  for  radiotelephone 
commiuiications. 

D.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

42.  There  are  no  additional  reporting, 
recordkeeping,  or  other  compUance 
requirements  as  a  residt  of  the  NPRM. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

43.  The  Commission  proposes, 
pursuant  to  the  Balanced  Budget  Act  of 
1997,  to  use  competitive  bidding  for  the 
award  of  any  initial  licenses  or 
construction  permits,  unless  excepted 
ilhder  section  309(j)(2),  when  mutual 
exclusivity  exists  among  applications 
that  have  been  accepted  for  filing.  The 
Commission  proposes  to  employ  various 
mechanisms  such  as  eUgibiUty 
restrictions,  spectrum  c^ps,  size  limits 
on  service  areas,  and  providing  for 
partitioning  of  service  areas  and 
disaggregation  of  spectrum  in  order  to 
provide  opportunities  for  avoiding 
mutually  exclusive  license  applications. 
These  different  mechanisms  are 
intended  to  help  ensure  that  the 
marketplace  for  the  various  services 
continue  to  promote  economic 
opportunity,  provide  incentives  for  the 
development  and  rapid  deployment  of 
new  technologies,  and  to  achieve 
efficient  and  intensive  use  of  this 
spectrum. 

44.  The  Commission  observes  that 
small  businesses  have  been  successful 
in  the  auctions  in  which  installment 
payments  plans  were  offered,  and  seeks 
comment  on  ways  to  provide  an 
effective  installment  payment  program 
while  at  the  same  time  minimizing  the 
concerns  that  have  led  to  the  decision 
to  discontinue  the  use  of  installment 
payments  for  the  present  time.  The 
Commission  seeks  conunent  on  how  to 
create  an  installment  payment  plan 
which  fulfills  the  sometimes 
incongruent  goals  of  encouraging  only 
serious,  financially  qualified  small 


business  applicants  to  apply  for 
licenses,  enaping  the  rapidyprovision  of 
service  to  t^public,  and  guaranteeing 
that  the  American  public  is  reasonably 
compensated  for  the  use  of  the  spectrum 
being  auctioned.  The  Commission  also 
seeks  comment  on  how  to  fashion  an 
installment  payment  program  that  is 
consistent  Mrith  the  provision  of  the 
Balanced  Budget  Act  of  1997  that 
requires  that  all  proceeds  bom  future 
competitive  bidding  be  deposited  in  the 
United  States  Treasury  not  later  than 
September  30, 2002.  In  addition,  the 
Commission  seeks  comment  on  means 
other  than  bidding  credits  and 
installment  pajmaents  to  facilitate  the 
participation  of  small  businesses  and 
other  designated  entities  in  the 
spectrum  auction  program. 

45.  With  respect  to  general  attribution 
rules,  the  Commission  proposes  to 
adopt  a  "controlling  interest"  standard 
as  the  general  attribution  rule  for  all 
future  auctions.  Under  this  standard, 
determination  of  eligibility  for  small 
business  provisions  would  be  made  by 
attributing  the  gross  revenues  only  of 
principals  of  the  appUcant  who  exercise 
both  "de  jure"  and  "de  facto"  control, 
and  their  affiliates.  The  Ccnnmission 
seeks  comment  on  whether  the  standard 
is  sufficient  to  calculate  size  sojhat  only 
those  entities  tndy  meriting  small 
business  status  qualify  for  bidding 
credits,  or  whether  alternate  standards 
for  attributing  the  gross  revenues  of 
investors  and  affiliates  in  an  applicant 
would  better  meet  the  Commission's 
goal  to  facilitate  the  participation  of 
small  businesses  and  other  designated 
entities  in  the  spectrum  auction 
program.  In  addition,  the  Commission 
seeks  comment  on  whether  the 
controlling  interest  standard  would  be 
strengthened  by  imposing  a  minimum 
equity  requirement. 

46.  The  Commission  beUeves  that  the 
provision  in  the  Balanced  Budget  Act  of 
1997  requiring  that  interested  parties 
have  adequate  time  to  develop  business 
plans,  assess  market  conditions  and 
evaluate  the  availabiUty  of  equipment 
necessary  to  make  use  of  the  specific 
spectrum  to  be  auctioned  is  primarily 
intended  to  ensure  that  interested 
parties  have  adequate  time  to  familiarize 
themselves  with  the  rules  and 
procedures  to  be  employed  in  an 
auction  prior  to  the  application 
deadlines  and  start  date  of  that  auction. 
Nevertheless,  it  is  unclear  whether  this 
legislation  requires  an  additional 
opportunity  for  notice  and  comment 
prior  to  the  issuance  of  detailed  auction- 
specific  information  by  the  Wireless 
Telecommunications  Bureau  (Bureau). 
In  order  to  comply  with  this  provision 
of  the  Balanced  Budget  Act  of  1997,  and 
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to  ensiue  that  jk^tential  bidders  have 
adequate  time  tb  familiarize  themselves 
.  with  the  specific  provisions  that  will 
govern  the  day-to-day  conduct  of  the 
auction,  the  Commission  proposes  to 
delegate  to  the  Ehueau  the  authority  to 
seek  comment  oh  a  variety  of  auction- 
specific  issues  prior  to  the  start  of  each 
auction.  1 

47.  The  Conunission  proposes  that  the 
Bureau  seek  cotonent  on  specific 
mechanisms  relating  to  day-to-day 
bidding,  the  round  structure,  minimnin 
opening  bid/reserve  prices,  minimum 
acceptable  bids^  initial  maximum 
eligibility  for  esjcAi  biddar,  activity 
requirements  fori  each  stage  of  the 
auction,  activity  rule  waivers,  criteria 
for  determining  reductions  in  eligibility, 
information  regarding  bid  withdrawal 
and  bid  removal,  the  stopping  rules  to 
be  employed,  aiid  information  relating 
to  auction  delay,] suspension,  or 
cancellation.  TlM  Commission  also 
proposes  that  thia  Bureau  afford 
interested  parties  a  reasonable  time  (e.g., 
seven  days),  in  light  of  the  start  date  of 
each  auction  and  relevant  pre-auction 
filing  deadlines,  to  comment  on  these 
auction-specific  issues.  Also,  the 
Commission  proposes  that  the  Bureau 
announce,  at  any  time  in  the  weeks 
leading  up  to  the  start  date  of  each 
auction,  any  amendment  or 
clarifications  to  the  information 
contained  in  the!  auction-related  public 
notices  or  the  Bidder  Information 
Package.  | I 

48.  The  Commission  tentatively 
concludes  that  the  Balanced  Budget  Act 
of  1997  establishes  a  presumption  that 
a  reserve  price  ofpiinimum  opening  bid 
will  be  required  |R)r  each  auction,  imless 
it  is  determined  that  such  mechanisms 
are  not  in  the  public  interest.  Comment 
is  sought  on  this  conclusion.  The 
Commission  tentatively  concludes  that 
the  new  provisiokt  establishing  reserve 
prices  or  a  minimum  opening  bid  does 
not  call  for  traditional  reserve  prices; 
rather,  it  calls  fof  an  added  protection 
that  licenses  will  not  be  assigned  at 
imacceptably  low  prices.  The 
Commission  also  seeks  comment  on 
suggested  methods  by  which  a  reserve 
price  or  miniTnniyi  bid  can  be 
established  in  future  auctions,  in  light  of 
the  tentative  conclusion  above. 

49.  The  Commission  believes  that  in 
light  of  Congress'  directive  in  the 
Balanced  Budget  Act,  a  shortened  time 


period  for  the  grant  of  initial  licenses  in 
auctionable  services,  as  well  as  a 
shortened  petition  to  deny  period,  is 
generally  appropriate  for  future 
auctions,  llie  Commission  seeks 
comment  on  the  appropriate  length  of  a 
petition  to  deny  period  in4ight  of  this 
legislation,  and  in  particular,  whether 
auctions  for  specific  services  require 
longer  periods  for  the  grant  of  initial 
licenses  or  for  the  filing  of  petitions  to 
deny. 

50.  Section  309(j)  of  the 
Communications  Act  directs  the 
Commission  to  disseminate  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses  and  other 
designated  entities.  Section  309(j)  also 
requires  that  the  Commission  ensure  the 
development  and  rapid  deployment  of 
new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
and  recover  for  the  public  a  portion  of 
the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use.  The  Commission  believes  these 
provisions  in  the  NPilM  help  meet  those 
goals  and  promote  efficient  competition 
while  maintaining  fairness  and 
efficiencies  of  process  in  the 
Commission's  rules. 

F.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conffict  With  lliese  Rules 

51.  None. 

B.  Ex  Parte  Presentations 

52.  The  NPRM  is  a  permit  but  disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  provided  they  are  disclosed 
as  provided  in  Commission  rules.  See 
generally  47  CFR  1.1202. 1.1203,  and 
1.1206(a). 


C.  Comments 

53.  Pitfsuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
February  6, 1998  and  reply  comments 
on  or  before  February  17, 1998.  In 
addition,  a  courtesy  copy  should  be 
delivered  to  Josh  Roland  and  Ken 
Burnley,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  Federal 
Communications  Commission,  2025  M 
Street,  Room  5202,  Washington,  DC 
20554.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 


in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  ten  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission 
1919  M  Street,  N.W.,  Room  222, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  diuing  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Commimications  Commission,  1919  M 
Street,  N.W.,  Washington,  DC  20554. 

List  of  Subjects 


47  CFR  Port  1 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  21 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  24 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  26 

Commimications  common  carriers. 
Reporting  and  recordkeeping 
reqiiirements. 

47CFRPaTt27 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Communications  conmion  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  95 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  9S-297  Filed  1-6-98;  8:45  am] 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ruUngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  Scientists;  Meetings 
Schedule 

AQB4CY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY;  At  its  organizational  meeting 
December  19, 1997,  in  Chicago,  Illinois, 
the  Committee  of  Scientists  agreed  on 
its  schedule  of  meetings  for  January  and 
February  and  developed  the  agenda  for 
the  January  22-23  meeting,  which  will 
be  held  in  Denver,  Colorado.  The 
purpose  of  the  January  meeting  is  for  the 
Committee  to  discuss  planning  issues 
on  the  National  Forests  in  the  Rocky 
Mountain  Region  (Colorado,  Kansas, 
Nebraska,  South  Dakota,  and  eastern 
Wyoming);  to  share  information  and 
ideas  about  Committee  members' 
assigiunents;  to  review  the  National 
Forest  Management  Act  and  its  history: 
to  discuss  scientiBc  principles 
underlying  land  and  resource 
management;  and  to  conduct  any  other 
Committee  business  that  may  arise.  The 
meeting  is  open  to  public  attendance, 
and  on  January  22,  beginning  at  4  p.m., 
citizens  may  address  the  Committee  to 
present  ideas  on  how  to  improve 
National  Forest  System  land  and 
resource  management  planning.  Citizens 
who  wish  to  speak  must  register  at  the 
meeting  before  4  p.m.,  and  each  speaker 
will  be  limited  to  a  maximum  of  5 
minutes.  Persons  may  also  submit 
written  suggestions  to  the  Committee. 

DATES:  Meetings  of  the  Committee  are 
scheduled  for  January  22-23, 1998,  in 
Denver,  CO;  February  12-13,  in  Seattle, 
WA;  and  February  24-25  in  Atlanta, 
GA. 

ADDRESSES:  The  January  22-23  meeting 
will  be  held  at  the  Hyatt  Regency,  1750 
Welton  Street,  Denver,  Colorado.  On 
January  22,  the  meeting  will  begin  at  9 
a.m  and  end  at  7  p.m.  On  January  23, 


the  meeting  will  begin  at  8  a.m.  and  end 
at  4  p.m. 

Facilities  for  the  February  meetings 
have  not  been  booked.  Separate  notice 
of  the  addresses  and  times  for  those 
meetings  will  be  published  later. 

Written  comments  on  improving  land 
and  resource  management  pleuming 
must  be  sent  to  the  Committee  of 
Scientists,  Mail  Stop  1104.  Forest 
Service,  USDA,  Box  96090,  Washington, 
D.C.  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Cunningham,  Designated  Federal 
Official  to  the  Committee  of  Scientists, 
Telephone:  202-205-2494. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  of  Scientists  is  chartered  to 
provide  scientific  and  technical  advice 
to  the  Secretary  of  Agriculture  and  the 
Chief  of  the  Forest  Service  on 
improvements  that  can  be  made  to  the 
National  Forest  System  land  and 
resource  management  planning  process 
(62  FR  43691;  August  15, 1997).  Notice 
of  the  members  appointed  to  the 
Committee  was  published  December  16, 
1997.  at  62  FR  65795.  When  the  agenda 
and  locations  for  the  February  meetings 
are  known,  the  agency  will  publish  a 
separate  notice  in  the  Federal  Register. 

Dated:  January  5, 1998. 
Robert  C.  Joslin, 

Deputy  Chief.  National  Forest  Systems. 
(PR  Doc.  98-463  Filed  1-6-98;  8:45  am] 

BILUNG  CODE  3410-11-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  January  13,  1998;  9:30 
a.m. 

PLACE:  Cohen  Building.  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington. 
D.C.  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  nonmilitary 
international  broadcasting.  They  will 
address  intemaLprocedural.  budgetary, 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 


would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  signiflcantly 
hxistrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)  (2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  January  5, 1998. 
David  W.  Burke, 

Chairman. 

[FR  Doc.  98-484  Filed  1-5-98;  2:44  pm] 

BILUNQ  CODE  a230-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade  Zones  Board 
[Order  No.  946] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone  Merced,  Madera 
and  Fresno  Counties,  California 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board  of  Supervisors  of 
the  County  of  Merced,  California  (the 
Grantee)  has  made  application  to  the 
Board  (FTZ  Docket  55-97, 62  FR  36258. 
7-7-97).  requesting  the  establishment  of 
a  foreign-trade  zone  at  sites  in  Merced, 
Madera  and  Fresno  Counties,  California, 
adjacent  to  the  Fresno  Customs  port  of 
entiy;  and. 

whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
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Register,  and  th0|  Board  adopts  the 
findings  and  reoommefidations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  ^e  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest;  \  j 

Now,  therefoiil  the  Board  hereby 
grants  to  the  Craaltee  the  privilege  of 
establishing  a  foreign-trade  atone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trad0  Zone  No.  226,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  incltiding  Section  400.28, 
and  subject  to  thia  standard  2,000-acre 
activation  limit. !  | 

Signed  at  Washington,  DC,  this  22nd  day 
of  December,  1997; 

Foreign-Trade  Zonje^  Board. 

William  M.  Daley.;  I 

Secretary  of  Conml^fce,  Chairman  and 
Executive  Officer. 

John  J.  Da  Ponte, 

Executive  Secretar 

(PR  Doc.  98-280  Filbd  1-6-98;  8:45  am) 
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tA-122-601]  j  I 

Brass  Shast  and|  Strip  From  Canada; 
Notica  of  Rascis^jk>n  of  Tarmination  of 
Antidumping  Duty  Administrative 
Raviaw 

! 
AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Bescission  of 
termination  of  anudiunping  duty 
administrative  review. 


summary:  On  Octbber  29, 1997  the 
Department  of  Coiiunerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  (rf  termination  of  the 
administrative  reylew  of  brass  sheet  and 
strip  bom  Canadtj  covering  imports  of 
subject  merchand^$e  for  the  period 
January  1, 1993  thlou^  December  31, 
1993.  Due  to  a  pni^edural  oversight  by 
the  Department,  tfaie  signatiue  date  of 
this  notice  of  termination  was  October 
21, 1997,  one  day  prior  to  the  date  of  the 
respondent's  formal  written  request, 
which  was  submitted  to  the  Department 
on  October  22. 1997.  In  light  of  this 
procedural  error,  ^^e  Department  is 
rescinding  its  termination  of  this  review 
and  is  opening  the  administrative  record 
of  this  proceeding  for  comments  by 
interested  parties  m  the  question  of 
termination  of  thi$  review. 
EFFECTIVE  DATE:  January  7, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Stolz  or  Thomas  Futtner,  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-4474  or  (202)  482- 
3814  respectively. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  stated,  all  citations  to 
^  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1997. 

8UPPLEMB*TARY  information: 

Background     r 

The  Department  published  an 
antidiunping  duty  finding  on  brass  sheet 
and  strip  from  Csuiada  on  January  12, 
1987  (52  FR  1217).  On  January  5. 1994, 
the  Department  published  in  the 
Federal  Register  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  finding  on  brass  sheet 
and  strip  from  Canada  (59  FR  564).  On 
January  21, 1994,  a  manufacturer/ 
exporter.  Wolverine  Tube  (Canada)  Inc., 
(Wolverine)  requested  an  administrative 
review  of  its  exports  of  the  subject 
merchandise  to  the  United  States  for  the 
period  of  review  January  1, 1993 
through  December  31, 1993.  In 
accordance  with  19  CFR  353.22(c),  we 
initiated  the-review  on  February  17. 
1994  (59  FR  7979).  On  or  about  October 
17. 1997.  Wolverine  notified  the 
Department  by  telephone  of  its  intent  to 
request  termination  of  this  review.  The 
Department  then  prepared  a  notice  of 
termination  for  the  Federal  Register 
pending  receipt  of  Wolverine's  formal 
written  request.  This  written  request 
was  dated  and  received  by  the 
Department  on  October  22. 1997.  The 
notice  of  termination  was  published  in 
the  Federal  Register  on  October  29, 
1997.  However,  due  to  a  procedural 
oversight,  the  signatvue  (kte  of  the 
notice  was  Octc^r  21, 1997.  one  day 
prior  to  actual  receipt  of  the  written 
request  for  termination.  In  the  interest  of 
procedural  integrity,  the  Department  is 
hereby  rescinding  its  termination  of  this 
review  in  order  to  afford  interested 
parties  the  opportimity  to  comment  as 
to  whether  this  review  should  be 
terminated  or  not.  Thus,  interested 
parties  may  submit  comments  of  on  the 
issue  of  termination  of  this  review  only, 
within  10  calendar  days  of  publication 
of  this  notice.  Interested  parties  may 
submit  rebuttal  comments  beginning  on 
the  eleventh  calendar  day  after 
publication  of  this  notice  and  no  latef 
than  the  twentieth  day  after  publication 


of  this  notice.  The  Department  will  then 
review  any  comments  submitted  and 
make  a  determination  as  to  whether  or 
not  this  review  should  be  terminated. 

Dated:  December  30, 1997. 
Richard  W.  Moraland, 

Acting  Deputy  Assistant  Secretary.  Group  tl. 

Import  Administration. 

[FR  Doc.  98-277  Filed  1-6-98;  8:45  am] 

BUJJNQ  CODE  3610-06-M 


DEPARTMENT  OF  COMMERCE 

Intamationai  Trada  Administration 
[A-670-827] 

Cartain  Caaad  Pancils  From  tha 
Paopla'a  Rapubiic  of  China;  Final 
Rasults  of  Antidumping  Adminlstrativa 
Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  certain  cased  pencils  from  the 
People's  Republic  of  China. 

SUMMARY:  On  September  5, 1997,  the 
Department  of  Commerce  published  the 
preliminary  results  and  partial 
rescission  of  administrative  review  of 
the  antidumping  duty  order  on  certain 
cased  pencils  itom  the  People's 
Republic  of  China  covering  the  period  of 
review  of  December  1, 1995,  through 
November  30, 1996  (62  FR  46945).  We 
gave  interested  parties  an  opportimity  to 
comment  on  our  preliminary  results.  We 
received  one  comment  fit>m  the 
petitioners,  the  Pencil  Section  of  the 
Writing  Instrument  Manufacturers 
Association  and  its  members  (domestic 
producers  of  pencils).  We  received  no 
other  comments  from  respondents  or 
other  interested  parties.  Based  on  our 
analysis  of  the  comment  received,  there 
are  no  changes  to  these  final  results  of 
review  hom  the  preliminary  results  of 
review,  and  the  review  indicates  the 
existence  of  a  country-wide  dumping 
margin  of  53.65  percent  for  this  period. 
EFFECTIVE  DATE:  January  7, 1998. 

FOR  FURTHER  Information  contact: 
Jack  Dulberger  or  Irene  Darzenta,  AD/ 
CVD  Enforcement  Group  II,  Office  Four, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone  (202)  482-5505/ 
6320. 

APPUCABLE  STATUTE:  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the 
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Tariff  Act  Of  1930  (the  Act),  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the  regulations 
of  the  Department  of  Commerce  (the 
Department)  are  to  the  regulations  set 
forth  at  19  CFR  part  353  (April  1997). 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  sha{>e  or 
dimension  which  are  writing  and/ or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened  (pencils).  The  pencils 
subject  to  this  review  are  classified 
under  subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  this 
investigation  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-case 
crayons  (wax),  pastels,  charcoals,  and 
chalks.  1  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Background 

The  antidumping  duty  order  on 
pencils  from  the  People's  Republic  of 
China  (PRC)  was  published  on 
December  28,  1994  (59  FR  66909).  On 
September  5, 1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  review  of  this 
order  for  the  period  of  review  (FOR) 
December  1, 1995  through  November 
30,  1996.  In  our  preliminary  results  of 
September  5, 1997,  we  rescinded  the 
review  as  to  the  companies  which 
reported  that  they  had  no  shipments  of 
subject  merchandise  during  the  FOR     ' 
(i.e..  China  First  Pencil  Company,  Ltd. 
(China  First)  and  Guangdong  Provincial 
Stationery  &  Sporting  Goods  Import  and 
Export  Corporation  (Guangdong)).  With 
respect  to  these  companies,  we 
confirmed  by  letter  from  the  U.S. 
Customs  Service  dated  August  19, 1997, 
that  the  only  subject  merchandise 
exported  during  th'fe  FOR  was 
merchandise  excluded  from  the  order 
(i.e.,  merchandise  manufactured  by  the 
factories  upon  which  zero  margins  in 


the  less-than-fair-vaiue  investigation 
were  based). ^  See  Antidumping  Duty 
Order:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China,  59  FR  66909 
(December  28, 1994).  Therefore,  these 
final  results  apply  only  to  the  PRC-wide 
entity,  which  includes  the  remaining 
respondents  in  this  review  which  did 
not  reply  to  our  questionnaire  and  show 
that  they  are  entitled  to  a  rate  separate 
from  the  PRC  entity.  In  response  to  an 
opportunity  to  comment  on  our 
preliminary  results,  the  petitioners 
submitted  a  comment  on  October  6, 
1997.  We  receive  no  other  comment 
from  respondents  or  other  interested 
parties. 

Analysis  of  Comment  Received 

Comment 

Petitioners  assert  that  the 
Department's  proposal  to  use  the 
recalculated  petition  rate  as  the  facts 
available  (FA)  is  incorrect.  Petitioners 
assert  that  agency  practice  and  the 
applicable  statutory  provisions  require 
that  the  FA  charges  be  reliable  and 
relevant.  According  to  petitioners,  the 
recalculated  petition  rate  applied  by  the 
Department  in  the  preliminary  results 
fails  to  meet  the  reliability  requirement 
because  it  is  based  on  several  legal 
errors.  According  to  the  petitioners, 
these  errors  include  the  selection  of  the 
surrogate  market  economy  country  to 
determine  surrogate  wood  costs,  the 
failure  to  exclude  data  which  were 
untimely  submitted,  the  failure  to 
determine  a  surrogate  value  for  factors 
of  production  (such  as  the 
transportation  of  raw  materials  from 
suppliers  to  producers  and  the 
transportation  of  pencils  from  producers 
to  the  ports  of  exportation),  the  failure 
to  take  into  account  information 
determined  during  the  investigation 
concerning  actual  general  expenses  for 
the  Indian  pencil  industry,  and  several 
errors  the  Department  committed  during 


'  On  September  15, 1997.  the  Department 
determined  that  "Bensia"  pencils  imported  by 
Nadel  Trading  Corporation  from  the  PRC  are  also 
excluded  from  the  scop>e  of  the  order.  See  Final 
Scope  Ruling — Antidumping  Duty  Order  on  Certain 
Cased  Pencils  from  the  People's  Republic  of 
China— Bequest  by  Nadel  Trading  Corporation  for 
a  Ruling  on  the  Bensia  Pencil. 


^  China  First  exports  of  merchandise  produced  by 
China  First  itself  were  originally  excluded  from  this 
order,  and  thus  no  suspension  of  liquidation  of 
such  entries  was  made  prior  to  or  during  this  POR 
{i.e..  1995-1996).  However,  in  litigation  brought  to 
challenge  the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  (LTFV).  the  Department  issued  a 
remand  determination  which  was  subsequently 
afRrmed  by  the  U.S.  Court  of  International  Trade 
(CTT).  See  Writing  Instrument  Manufactiirers  Ass'n 
Pencil  Section,  et  al.  v.  United  States,  Slip  Op.  97- 
151  (CIT  November  13, 1997).  In  this  remand 
determination,  the  Department  determined,  among 
other  things,  that  merchandise  exported  and 
produced  by  China  First  is,  in  fact,  covered  by  the 
order.  Therefore,  for  entries  of  merchandise 
exported  and  produced  by  China  First  and  entered 
on  or  after  November  23,  1997,  there  will  be 
suspension  of  liquidation  pending  Hnal  and 
conclusive  disposition  of  the  remand  results.  See 
also  the  Department's  Notice  of  Court  Decision: 
Certain  Cased  Pencils  from  the  People's  Republic  of 
China.  62  FR  65243  (December  11, 1997). 


the  remand  determination  that  render 
the  surrogate  valuation  of  Chinese 
pencil  slats,  and  thus  the  "PRC  rate" 
which  was  premised  on  such  valuation, 
unreliable. 

Department's  Position 

We  disagree  with  the  petitioners. 
Where  the  E)epartment  must  rely  on  FA 
because  a  respondent  failed  to  cooperate 
to  the  best  of  its  ability  in  responding  to 
a  request  for  information,  section  776(b) 
of  the  Act  authorizes  the  Department  to 
make  an  inference  adverse  to  the 
interests  of  that  respondent  in  choosing 
FA.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  FA  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
proceedings  constitutes  secondary 
information,  section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  that " 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  See  also.  Statement  of 
Administrative  Action  (SAA)  (H.  Doc. 
316, 103d  Cong..  2nd  Sess.  870), 
providing  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  The  SAA,  at  page 
870,  clarifies  that  the  petition  is 
"secondary  information." 

The  Department,  as  indicated  in  the 
preliminary  results  of  review,  has 
decided  to  use  the  petition  in  the  LTFV 
investigation  as  the  basis  for  adverse 
FA.  The  petition  rate  was  "recalculated" 
for  the  first  time  during  the  LTFV 
investigation.  Later,  in  litigation  arising 
out  of  that  investigation,  we  requested 
that  the  CIT  remand  to  us  two  issues  for 
further  consideration:  (1)  Basswood 
prices;  and  (2)  valuation  of  slats  and 
logs.  In  performing  this  remand,  the 
Department  revised  certain  calculations; 
these  revisions  led  to  a  change  in  the 
recalculated  petition  rate  (fiom  44.66 
percent  to  53.65  percent).  The  newly 
recalculated  petition  rate  was  then 
affirmed  by  the  CIT  in  Writing 
Instrument  Manufacturer's  Ass'n  Pencil 
Section,  et  al.,  v.  United  States,  Slip  Op. 
97-151  (CIT  November  13, 1997). 
Consistent  with  a  recent  ruling  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  in  an  unrelated  action,  we 
consider  it  to  be  inappropriate  to  use  as 
FA  a  rate  we  have  determined  to  be 
inaccurate.  See  D&L  Supply  v.  United 
States,  1997  WL  230117.  at  2  (Fed.  Cir. 
May  8, 1997).  We  have  therefore  used 
the  newly  recalculated  petition  rate  as 
the  basis  of  FA. 


Manufacture 
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There  is  no  b^is  on  the  record  of  this 
case  to  question  the  probative  value  of 
the  newly  recalpulated  petition  rate  and 
we  therefore  consider  it  to  be 
corroborated.  Petitioners'  claims  against 
this  rate,  which  are  based  on  evidence 
which  is  contained  in  the  administrative 
record  of  the  LTFV  investigation,  are  not 
properly  before  It^e  Department  in  this 
segment  of  the  jjiroceeding. 

Final  Results  ofiihe  Review 

Based  on  our  tainalysis  of  this 
comment,  we  h|Ve  determined  that  no 
changes  to  the  preliminary  results  are 
warranted  for  purposes  of  these  final 
results,  and  a  mergin  of  53.65  percent 
exists  for  the  PRC  entity  for  the  period 
December  1. 1996  through  November 
30, 1996.  This  rate  applies  to  all  exports 
of  pencils  fit)m  \he  PRC  other  than  those 
produced  and  exported  by  China  First 
(because  China  First's  exports  produced 
by  China  First  ahjd  entered  during  the 
POR  were  excluded  bom  the  order), 
those  produced  by  Shanghai  Three  Star 
Stationery  Company,  Ltd.  (Three  Star) 
and  exported  by  Guangdong  (because 
Three  Star's  exports  produced  by 
Guangdong  werfialso  excluded  from  the 
order),  and  thosejexported  by  Shanghai 
Foreign  Trade  Corporation  (SFTC)  (an 
exporter  which  was  previously 
determined  to  b^  entitled  to  a  separate 
rate  and  for  whi^  the  petitioners 
withdrew  their  ijaquest  for  this 
administrative  review).  The  weighted- 
average  dumping!  margin  is  as  follows: 


Weighted 
average 
margin  per- 
cent 


The  U.S.  Cust<  tins  Service  shall  assess 
antidumping  dutijes  on  all  appropriate 
entries.  Individuail  difl'erences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  in^ljructlons  concerning 
the  respondent  diii«ctly  to  the  U.S. 
Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  for  all  shipments  of  the  subject 
merchandise,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publicatjipn  date  of  these  final 
results  of  administrative  review,  as 
provided  for  by  seiction  751(a)(1)  of  the 
Act:  (1)  No  cash  deposit  is  required  for 
entries  of  subject  merchandise  both 
produced  by  Three  Star  and  exported  by 
Guangdong;  (2)  \&k  cash  deposit  rate  for 
merchandise  both  produced  and 
exported  by  China  First  is  unaffected  by 
this  notice  {see  fdOtnote  2,  above);  (3) 
the  cash  deposit  Wte  for  SFTC  will  be 


8.31  percent  (based  on  the  December  28, 
1994  antidumping  duty  order  (59  FR 
66909));  (4)  the  cash  deposit  rate  for 
merchandise  exported  by  China  First 
and  produced  by  any  manufacturer 
other  than  China  First,  for  merchandise 
exported  by  Guangdong  and  produced 
by  any  manufacturer  other  than  Three 
Star,  and  merchandise  exported  by  all 
other  PRC  exporters,  will  be  the  PRC 
rate  of  53.65  percent;  and  (5)  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC.  the  cash  deposit  rate  will 
be  the  rate  of  its  supplier.  These  deposit 
requirements  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

Upon  completion  of  this  review,  we 
will  direct  the  U.S.  Customs  Service  to 
assess  an  ad  valorem  rate  of  53.65 
percent  against  the  entered  value  of 
each  entry  of  subject  merchandise 
during  the  POR  for  all  firms  except 
those  firms  excluded  from  the  order  or 
entitled  to  a  separate  rate. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbiu^ement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
°  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675  (a)(1))  and  19 
CFR  353.22 

Dated:  December  22 , 1 997. 
Robert  S.  LaRiiasa. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-278  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-680-815] 

Certain  Cold-Rolled  Cart>on  Steel  Flat 
Products  From  Korea:  Hnal  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  results  of  antidumping 
duty  administrative  review. 


summary:  On  December  19. 1995,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cold-rolled  carbon  steel  flat  products 
from  Korea.  This  review  covers  two 
manufactiu^rs/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  18, 1993,  through 
July  31. 1994.  We  gave  interested  parties 
«n  opportunity  to  comment  on  our 
prehminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  January  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Rast  (Dongbu),  Alain  Letort 
(Union),  or  Linda  Ludwig,  Office  of 
Agreements  Compliance,  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230, 
telephone  (202)  482-3793  or  fax  (202) 
482-1388. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  9, 1993.  the  Commerce 
Department  published  in  the  Federal 
Register  (58  FR  37176)  the  final 
affirmative  antidiunping  duty 
determiiution  on  certain  cold-rolled 
carbon  steel  flat  products  from  Korea, 
for  which  we  published  an  antidumping 
duty  order  on  August  19,  1993  (58  FR 
44159).  On  August  3, 1994,  the 
Department  published  the  "Notice  of 
Opportunity  to  Request  an 
Administrative  Review"  of  this  order  for 
the  period  August  18, 1993  through  July 
31, 1994  (59  FR  39543).  We  received  a 
request  for  an  administrative  review 
from  Dongbu  Steel  Co..  Ltd.  ("Dongbu") 
and  Union  Steel  Manufacturing  Co.,  Ltd. 
("Union").  We  initiated  the 
administrative  review  on  September  8, 
1994  (59  FR  46391). 

In  a  letter  dated  Febmary  1, 1995, 
petitioners  formally  requested  that  the 
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Department  consider  Union  and 
Dongkuk  Industries  Co..  Ltd.  ("DKI"). 
which  was  not  a  respondent  initially,  as 
related  parties  and  "collapse"  them  as  a 
single  producer  of  cold-rolled  carbon 
steel  flat  products.  On  May  22, 1995,  the 
Department  decided  to  "collapse" 
Union  and  DKI  for  purposes  of  this 
review.  {See  the  Department's  internal 
memorandum  from  Joseph  A.  Spetrini 
to  Susan  G.  Esserman.  dated  May  22, 
1995.)  Unless  otherwise  indicated,  all 
references  to  Union  in  this  notice 
include  DKI. 

On  December  19, 1995,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on  certain  cold- 
rolled  carbon  steel  flat  products  from 
Korea  (60  FR  65284).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31.  1994. 

Scope  of  the  Review 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000,  7209.12.0030, 
7209.12.0090.  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090.  7209.21.0000, 
7209.22.0000,  7209.23.0000, 
7209.24.1000.  7209.24.5000, 
7209.31.0000,  7209.32.0000. 
7209.33.0000.  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000. 
7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000. 
7211.30.5000,  7211.41.1000. 
7211.41.3030,  7211.41.3090, 
7211.41.5000,  7211.41.7030. : 


7211.41.7060,  7211.41.7090. 
7211.49.1030,  7211.49.1090, 
7211.49.3000,  7211.49.5030. 
7211.49.5060,  7211.49.5090. 
7211.90.0000,7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7217.11.1000.  7217.11.2000. 
7217.11.3000.  7217.19.1000, 
7217.19.5000,  7217.21.1000. 
7217.29.1000.  7217.29.5000. 
7217.31.1000.  7217.39.1000,  and 
7217.39.5000.  Included  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.,  . 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  is  certain  shadow 
mask  steel,  i.e.,  almninum-killed,  cold- 
rolled  steel  coil  that  is  open-coil 
annealed,  has  a  carbon  content  of  less 
than  0.002  percent,  is  of  0.003  to  0.012 
inch  in  thiduiess,  15  to  30  inches  in 
width,  and  has  an  ultra  flat,  isotropic 
surface.  These  HTS  item  numbers  are 
provided  for  convenience  and  customs 
piuposes.  The  written  description 
remains  dispositive. 

The  period  of  review  ("FOR")  is 
August  18, 1993  through  July  31, 1994. 
This  review  covers  sales  of  certain  cold- 
rolled  carbon  steel  flat  products  by 
Dongbu  and  Union. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  Dongbu  and  Union  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Dongbu  Steel  Co..  Ltd.  ("Dongbu")  and 
Union  Steel  Manufacturing  Co..  Ltd. 
("Union"),  exporters  of  the  subject 
merchandise  ("respondents"),  and  from 
Bethlehem  Steel  Corporation.  U.S.  Steel 
Group — a  Unit  of  USX  Corporation. 
Inland  Steel  Industries.  Inc.,  Gulf  States 
Steel  Inc.  of  Alabama,  Sharon  Steel 
Corporation.  Geneva  Steel,  and  Lukens 
Steel  Company  ("petitioners"). 
Petitioners  requested  a  public  hearing, 
but  subsequently  withdrew  their  request 
in  a  timely  manner. 

Petitioners' Comments 

Comment  1 

Petitioners  argue  that  the  Department 
should  use  alternative  information  on 


the  record  to  determine  the  market 
value  of  transaction  handling  fees  that 
Dongbu  paid  to  a  related  party  for 
imported  raw  materials.  Petitioners 
contend  that  Dongbu  did  not  provide 
substantive  evidence  to  support  its 
claim  that  the  transfer  prices  paid  to  the 
related  party  were  at  arm's-length  or  at 
least  equal  to  the  related  party's  actual 
costs  for  providing  the  services. 
Moreover,  the  petitioners  argue  that 
since  the  Department  was  unable  to  test 
the  transfer  price  at  verification,  the 
possibility  exists  that  Dongbu  may  have 
selectively  structured  these  related- 
party  transactions  to  maximize 
adjustments  that  would  lower  Dongbu's 
production  costs  of  the  subject 
merchandise.  Thus,  the  petitioners  state 
that  the  Department  should  make  an 
adverse  inference  and  increase  the  costs 
of  raw  materials  based  on  the 
comparison  of  similar  arm's-length 
transaction  handling  fees  charged  by 
imrelated  parties  that  Dongbu's  U.S. 
sales  affiliate  ("DBLA")  used  to  import 
subject  merchandise  into  the  United 
States. 

Dongbu  contends  that  there  is  no 
basis  for  adjusting  its  raw  material  costs 
to  account  for  transaction  fees  paid  to  a 
related  party  as  suggested  by  the 
petitioners.  Dongbu  states  that  the 
services  this  related  party  provides  to 
the  company  are  not  of  any  tangible 
economic  value  other  than  lending  its 
internationally  recognized  name  to  the 
transaction.  Dongbu  additionally  states 
that  the  arrangement  between  the 
related  party  and  itself  simply  reflects 
an  intra-company  transfer  that  benefits 
the  related  party  and  its  shareholders. 
Therefore,  Dongbu  believes  that  the 
Department  should  accept  the  submitted 
transaction  fees  that  the  related  party 
charged  the  company. 

Department's  Position 

For  the  final  results,  we  accepted 
Dongbu's  submitted  transaction  fees  that 
were  paid  to  a  related  party.  The 
transaction  fees  in  question  were  for 
assistance  in  handling  and  processing 
the  related  paperwork  created  by  the 
importation  of  the  material.  See 
Dongbu's  February  21, 1995  submission 
at  page  12.  The  value  of  the  service  was 
based  on  a  constant  percentage  of  the 
acquisition  price  of  die  input.  Dongbu 
was  unable  to  substantiate  that  the 
submitted  transaction  fees  reflected  the 
market  value  of  the  service  provided.  At 
verification,  company  officials  stated 
that  they  did  not  obtain  similar  services 
for  the  importation  of  inputs  from  any 
other  party,  nor  did  the  related  party 
provide  this  service  to  any  other  entity. 
See  Cost  Verification  Report  of  Dongbu 
Steel  Co.,  Ltd.  (May  19. 1995)  at  page 
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12.  However,  after  further  review  of 
information  on  the  record,  we  have 
concluded  that  the  transfer  prices 
submitted  by  Dqi^gbu  did  fairly 
represent  the  aniount  usually  reflected 
for  such  services.  This  determination 
was  made  by  comparing  Dongbu's 
submitted  transaction  fees  (expressed  as 
a  percentage  of  tJje  purchase  price)  to 
the  weighted-av0tage  cost  (also 
expressed  as  a  percentage  of  the 
purchase  price)  piF  similar  arm's-length 
transaction  fees  charged  by  unrelated 
•    parties  that  DBUV  used  to  import 
subject  merchandise  into  the  United 
States.  This  comjparison  showed  that  the 
submitted  transqcition  faes  were  above 
the  weighted-av^tege  amount  charged 
by  unrelated  parties.  We  therefore 
accepted  the  submitted  transaction  fees 
that  were  paid  to  a  related  party  because 
they  reasonably  inflected  a  market 
value. 

Comment  2 

Petitioners  comend  that  the  costs 
submitted  by  Dongbu  for  its  research 
and  development  ("R&D")  department, 
raw  material  department,  quality  control 
department,  and  !0rocurement 
department  shoujfd  be  included  in 
Dongbu's  manuf^fcturing  costs  rather 
than  in  its  general  expenses.  The 
petitioners  argue  that  Dongbu's 
submitted  description  of  the  functions 
performed  by  thme  departments 
sufficiently  demi^hstrates  that  they  are 
manufacturing  cOlts.  They  add  that 
neither  the  cost  verification  report  nor 
the  accompanyii^  exhibits  contained 
any  indication  that  Dongbu  attempted  to 
provide  addition^  explmiations, 
documentation,  Or  schedules  to  support 
its  claim  that  the  expenses  were  general 
in  nature.  Therefore,  the  petitioners 
believe  that  the  Department  should 
include  all  general  expenses  that  are  not 
attributable  to  Dongbu's  sales 
department  in  the  company's  cost  of 
manufacturing. 

Dongbu  believ^j  that  its  submitted 
classification  of  tUese  departmental 
costs  as  general  expenses  is  appropriate. 
The  company  argi^es  that  these  costs 
were  classified  asi  ^neral  expenses  on 
its  audited  incomia  statement  because 
they  benefit  the  entire  company  as  a 
whole.  This  fact  Was  confirmed  by  the 
Department  at  ve^cation.  Furthermore, 
the  company  argues  that  reclassifying 
these  as  manufactiuring  costs  would 
have  an  inconsequential  effect,  if  any, 
on  its  cost  of  prodi^ction  ("COP"). 

Department's  Pos|t|ion 

We  agree  with  respondent.  In  this 
specific  case,  we  are  satisfied  that  the 
costs  in  question  Were  properly 
classified  as  geneu  1  expenses.  For  the 


final  results,  we  accepted  Dongbu's 
inclusion  of  costs  from  its  R&D 
department,  raw  material  department, 
quality  control  department,  and 
procurement  department  as  general 
expenses.  At  verification,  the 
Department  reviewed  Dongbu's  source 
docuimentation  and  noted  that  these 
costs  were  general  in  natiu-e  and  related 
to  all  merchandise  sold  during  the  POR. 
Furthermore,  we  noted  that  these 
expenses  were  reported  as  general 
expenses  on  the  company's  audited 
income  statement  and  not  as  a  part  of 
its  cost-of-sales.  Nor  were  these  costs 
included  as  part  of  the  inventoried  costs 
reported  in  Dongbu's  finished  product 
inventory  ledgers.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Korea.  58  FR  37176,  37191 
(July  9, 1993). 

Comment  3 

Petitioners  argue  that  the  Department 
should  include  foreign  exchange  losses 
among  Dongbu's  manufacturing  costs  to 
ensiu^  that  the  cost  of  production  is 
calculated  accurately  and  that  the 
statutory  minimum  amounts  for  general 
expenses  and  profit  are  properiy 
computed  for  constructed  value  ("CV"). 
The  petitioners  state  that  it  is  the 
Department's  normal  practice  to  include 
foreign  exchange  gains  and  losses 
related  to  the  production  of  subject 
merchandise  in  the  cost  of 
manufacturing  and  not  as  G&A 
expenses. 

Dongbu  believes  that  its  net  foreign 
exchange  losses  were  appropriately 
submitted  as  general  expenses  and  not 
as  costs  of  manufacturing.  Dongbu  states 
that  it  recognizes  that  it  is  the 
Department's  normal  practice  to  include 
foreign  exchange  gains  and  losses 
related  to  material  purchases  in  the  cost 
of  manufacturing.  However,  Dongbu 
states  that  its  submitted  methodology  is 
consistent  with  the  classification  of 
those  expenses  on  its  audited  income 
statement,  and  that  such  an  adjustment 
would  needlessly  result  in  a  deviation 
from  the  company's  normal  accounting 
records.  Furthermore,  Dongbu  argues 
that  an  adjustment  to  reclassify  the  costs 
is  needless. 

Department's  Position 

We  agree,  in  part,  with  both 
petitioners  and  respondent.  Foreign 
exchange  losses  arising  from  the 
purchase  of  raw  materials  normally 
should  be  included  in  material  cost 
because  this  is  a  component  of  the  cost 
of  manufacturing.  However,  in  this 


particular  instance  we  have  not 
reclassified  these  losses  from  general 
expenses  to  cost  of  manufacturing  as  it 
would  have  no  impact  on  the  submitted 
cost  of  production.  See  19  CFR 
§  353.59(a).  The  slight  increase  in 
manufacturing  costs  the  reclassification 
creates  is  offset  by  coinciding  decreases 
in  G&A  and  financing  costs.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea.  54  FR  15467, 15475  (March  23. 
1993). 

Conunent  4 

Petitioners  contend  that  the 
Department  should  deny  all  of  the 
claimed  miscellaneous  income  offsets 
[e.g.,  dividends,  gains  on  investments) 
that  were  applied  against  Dongbu's 
submitted  G&A  costs.  The  petitioners 
argue  it  is  not  the  Department  s  practice 
to  allow  a  reduction  of  G&A  costs  imless 
it  can  be  substantiated  that  the  o^etting 
income  can  be  tied  to  specific  expenses 
related  to  production.  The  petitioners 
contend  that  Dongbu  failed  to  do  both 
of  these  steps  and,  therefore,  the 
Department  should  deny  all  of  Dongbu's 
claimed  offsetting  adjustments  to  G&A 
costs. 

Dongbu  contends  that  it  properly 
offset  G&A  costs  with  its  various 
miscellaneous  income  items.  Dongbu 
states  that  it  submitted  a  complete  list 
of  miscellaneous  income  items  used  to 
offset  G&A  costs  and  that  the 
Department  reviewed  each  of  these 
items  during  verification.  Therefore,  the 
company  believes  that  the  Etepartment 
should  ignore  the  petitioners'  request 
and  allow  the  miscellaneous  income 
offsets  to  G&A  costs. 

Department's  Position 

For  the  final  results,  we  continue  to 
disallow  certain  non-production-related 
income  offsets  to  Dongbu's  G&A  costs. 
At  verification,  we  reviewed  source 
documentation  and  obtained 
explanations  from  company  officials  on 
all  the  income  items  that  were  used  to 
offset  Dongbu's  G&A  expense.  We 
disallowed  certain  offsetting  income 
from  the  calculation  of  G&A  expense 
because  Dongbu  could  not  substantiate 
that  they  related  to  the  production  of 
subject  merchandise.  Consequently,  the 
offsetting  revenue  we  disallowed 
included  income  received  bom 
investments  (e.g.,  dividends,  gain  on 
investments)  because  it  related  to 
investments,  and  not  to  the  production 
of  subject  merchandise.  See  Final 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Saccharin  from  Korea.  59  FR 
58826,  58828  (November  15, 1994). 
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Comment  5 

Petitioners  contend  that  the 
Department  should  exclude  E)ongbu's 
duty  payments  from  the  calculation  of 
the  company's  G&A  and  interest 
expense  factors.  According  to  the 
petitioners,  the  addition  of  the  duty  to 
the  cost-of-sales  figure  inappropriately 
overstates  the  figure.  The  petitioners 
argue  that  Dongbu's  duty  drawbacks 
represent  a  refund  of  import  duties 
incurred  in  the  production  of  finished 
merchandise  that  is  subsequently 
exported.  Therefore,  the  cost-of-sales 
figures  in  Dongbu's  audited  income 
statements,  which  is  net  of  import 
duties  refunded  on  certain  export  sales, 
accurately  represented  Dongbu's  final 
cost  of  manufacturing.  Petitioners 
continue  this  argument  by  stating  that 
duties  paid  on  imports  used  to  produce 
merchandise  sold  in  Korea  are  not 
refunded,  and  are  included  in  both  the 
net  cost  of  sales  and  Dongbu's  domestic 
sales  price.  Thus,  using  the  net  cost  of 
sales  to  allocate  general  expenses  and 
interest  results  in  an  appropriate 
comparison  of  prices  and  costs  that 
reflect  import  duties. 

Dongbu  believes  that  it  properly 
increased  its  cost-of-sales  figure  to 
include  the  duty  in  order  to  calculate 
G&A  and  interest  expense  factors. 
Dongbu  contends  that  the  increase  to  its 
cost-of-sales  is  necessary  in  order  to 
ensure  comparability.  Dongbu  notes  that 
its  audited  income  statement  cost-of- 
sales  figure  is  net  of  duty  drawback, 
while  its  submitted  costs  of 
manufacturing  figures  include  the  duty 
because  the  Department  requested  that 
it  be  submitted  in  this  manner. 
Therefore,  the  respondent  states  that 
any  G&A  or  interest  factor  that  is 
applied  to  its  duty-inclusive  cost  of 
manufacturing  must  itself  be 
determined  on  a  duty-inclusive  basis. 

Department's  Position 

For  the  final  results,  the  Department 
added  the  import  duties  paid  by  Dongbu 
to  the  cost  of  sales,  which  was  used  as 
the  denominator  in  calculating  G&A  and 
4nterest  expense  factors.  The  cost  of 
sales  in  Dongbu's  audited  income 
statement  was  net  of  import  duty 
drawback,  while  the  Korean  and  U.S. 
cost  of  manufacturing  submitted  by 
Dongbu  included  the  cost  of  import 
duties.  Thus,  the  cost  of  sales  and  the 
cost  of  manufacturing  were  not  reported 
on  a  consistent  basis.  Therefore,  Dongbu 
appropriately  determined  the  interest 
and  G&A  factor  on  a  duty-inclusive 
basis  because  the  submitted  cost  of 
manufacturing  included  import  duties. 


Comment  6 

Petitioners  assert  that  the 
Department's  analysis  must  account  for 
the  difference  between  U.S.  sales  by 
Dongbu  and  its  U.S.  sales  affiliate. 
DBLA.  They  argue  that  the  Department 
is  in  error  in  its  treatment  of  DBLA 's 
and  Dongbu's  sales  and  requests  that 
DBLA's  sales  be  treated  as  exporter's 
sales  price  ("ESP")  sales.  Petitioners 
note  that  E>ongbu  makes  sales  to  the 
United  States  through  three  separate 
and  distinct  channels:  directly  to 
customers  in  the  United  States;  through 
related  and  unrelated  trading  companies 
in  Korea;  and  through  its  affiliate  in  the 
United  States,  DBLA,  which  purchases 
subject  merchandise  from  Dongbu  and 
resells  it  to  unrelated  customers  in  the 
United  States.  Petitioners  assert  that 
.  Dongbu  is  incorrect  in  claiming  that 
sales  made  through  each  of  these 
channels  are  purchase-price  sales.  They 
state  that  Dongbu's  contention  implies 
that  if  sales  through  each  of  these 
channels  are  treated  as  such,  the  U.S. 
prices  calculated  by  the  Department  will 
represent  prices  at  the  same  point  in  the 
chain  of  commerce  in  all  cases,  and  thus 
implying  that  the  charges  by  DBLA  to 
the  first  unrelated  customer  in  the 
United  States  represent  the  arm's-length 
prices  that  Dongbu  would  charge  for  the 
same  merchandise  if  sold  directly  to  an 
unrelated  U.S.  customer,  without  the 
involvement  of  DBLA.  Petitioners  claim 
that  Dongbu's  own  sales  data  indicate 
that  there  is  a  systematic  and  significant 
difference  between  Dongbu's  and 
DBLA's  pricing  structure  which  is  the 
resuh  of  the  fact  that  DBLA's 
involvement  in  the  sale  of  subject 
merchandise  results  in  significant  costs 
which  are  included  in  the  prices  it 
charges  its  U.S.  customers. 

Petitioners  also  argue  that  because 
DBLA's  selling  prices  are  distinct  from 
Dongbu's.  the  Diepartment  must  analyze 
DBLA's  sales  differently  from  Dongbu's 
sales  in  order  to  ensure  consistency 
with  the  fundamental  purpose  of  the 
Tariff  Act  regarding  the  calculation  of 
United  States  price.  They  argue  that  the 
Tariff  Act  identifies  two  tyjjes  of  U.S. 
sales,  purchase  price  ("PP")  and  ESP, 
and  mandates  different  adjustments  to 
each  so  that  United  States  price  is 
reconstructed  at  the  sam6  point  in  the 
chain  of  commerce  regardless  of 
whether  a  U.S.  affiliate  of  the 
manufacturer  or  exporter  is  involved  in 
the  transaction.  Citing  19  U.S.C. 
1677a(b),  petitioners  contend  that  the 
Tariff  Act  defines  purchase  price  as  the 
price  at  which  merchandise  is 
purchased,  or  agreed  to  be  purchased, 
prior  to  the  date  of  importation,  from 
either  a  reseller,  manufacturer,  or 


producer  of  the  merchandise  for 
exportation  to  the  United  States. 
Conversely,  say  petitioners.  ESP  is 
defined  as  the  price  at  which 
merchandise  is  sold  or  agreed  to  be  sold 
in  the  United  States,  prior  to  or  after 
importation  by  or  for  the  account  of  the 
exporter.  See  19  U.S.C.  1677a(c).  Thus. 
ESP  is  typically  used  when  an  affiliate 
of  the  manufacturer  or  exporter  imports 
merchandise  into  the  United  States. 
Also,  petitioners  cite  Smith  Comna 
Group  v.  United  States,  713  F.2d  1568. 
1571-72  (Fed.  Cir.  1983).  in  arguing  that 
when  a  U.S.  affiliate  of  a  foreign 
respondent  imports  merchandise  in 
question,  all  costs  and  expenses 
inciured  by  the  affiliate  must  be 
deducted  from  the  affiliate's  resale  price 
in  order  to  derive  a  United  States  price 
("USP")  that  reflects  the  price  that  the 
merchandise  would  conunand  in  an 
arm's-length  transaction.  They  further 
state  that  this  is  the  case  whether  the 
sales  are  from  the  importer  to  an 
independent  retailer  or  directly  to  the 
public,  as  if  the  affiliate  had  no  role  in 
the  transaction.  Petitioners  note  that 
DBLA's  role  in  selling  subject 
merchandise  results  in  selling  prices 
that  are  distinct  from  Dongbu's  prices 
for  the  same  product,  and  that  as  a 
result.  DBLA's  role  in  selling  subjecf 
merchandise  creates  the  type  of  bias  that 
is  addressed  by  the  provisions  of  the 
Tariff  Act  regaling  United  States  price. 
Petitioners  also  contend  that  Dongbu's 
sales  through  DBLA  do  not  meet  the 
statutory  definition  of  purchase  price. 
They  aigue  that  the  Department  utilizes 
a  three-part  test  to  determine  whether 
ESP  or  purchase  price  should  be  used  to 
determine  USP  when  the  sale  is  made 
prior  to  the  date  of  importation;  and  the 
focus  must  be  on  the  third  factor  in  this 
test;  that  is.  that  if  the  related  pjarty  in 
the  United  States  only  acts  as  a  conduit 
between  the  first  unrelated  purchaser 
and  the  seller,  the  resulting  sale  is  a  sale 
for  export  to  the  United  States. 
Petitioners  contend,  however,  that 
before  the  Department  can  accurately 
determine  that  the  related  party  is  just 
a  processor  of  documentation,  there 
must  be  evidence  on  the  record 
supporting  that  conclusion.  They  argue 
that  documents  submitted  by  Dongbu, 
which  include  DBLA's  sales  contracts 
and  production  order  requests,  do  not, 
by  themselves  establish  that  Dongbu 
sets  the  essential  terms  of  sale  in  Korea. 
Petitioners  maintain,  rather,  that  thefe  is 
no  documentary  evidence  in  the  record 
in  support  of  Dongbu's  contention. 
Citing  to  Creswell  Tmding  Co.,  et  at.  v. 
United  States,  15  F.3d  1054  (Fed.  Cir. 
1994)  ("Creswell"),  petitioners  claim 
that  Dongbu  has  the  burden  of 


UMI 


producing  inforiiiation  that  proves  its 
point,  which  it  h^s  not  done;  and  in  the 
absence  of  such  information,  the 
Department  canhbt  conclude  that  the 
indirect  PP  salei  jat  issue  were  made  in 
Korea  by  Dongb|i{  for  exportation  to  the 
United  States.  I4$tead,  petitioners 
conclude  that  thkj  Department  must 
determine  that  taa  sales  were  made  in 
the  United  Stated  by  DBLA,  and  that 
they  must  be  treated  as  ESP  sales. 

Petitioners  fuiiher  argue  that  the  price 
at  which  DBLA  s^lls  subject 
merchandise  to  the  unrelated  purchaser 
is  different  from  ttie  price  at  which    . 
DBLA  purchases  It  from  Dongbu.  They 
contend  that  these  prices  reflect  the  fact 
that  DBLA  perfohns  significant  selling 
activities  in  the  Uiited  States  which 
require  the  Depakpient  to  treat  the  sales 
in  question  as  E3|>  sales.  Petitioners 
note  also  that  DBLA  extends  credit  to 
certain  customers  by  permitting  them  to 
delay  payment  for  subject  merchandise; 
that  DBLA  identifies  customers, 
negotiates  prices^  land  provides  some 
warranty-related  Services;  and  that 
DBLA  is  engaged  tn  marketing  activities 
that  include  development  of 
downstream  applications  for  subject 
merchandise.  Pe^tioners  contend  that 
another  significant  selling  function 
performed  by  DBiLA  is  the  posting  of 
cash  deposits  of  antidumping  and 
countervailing  duties  on  behalf  of  its 
U.S.  customers.  They  argue  that  in  a 
typical  purchase  nrice  transaction,  the 
U.S.  customer,  as|  the  importer  of  record, 
would  be  required  to  deposit  cash 
deposits  with  thei  IJ.S.  Customs  Service 
upon  importatioii  bf  the  merchandise, 
resulting  in  additional  costs.  In  ESP 
transactions,  however,  the  customer  is 
relieved  of  this  b^tlden  and  of  the  risks 
of  uncertain  futui^  liabilities. 
Petitioners  conteiitd  that  DBLA's  selling 
activities  can  be  demonstrated  in  several 
ways.  First,  the  activities  performed  by 
DBLA  are  signifiqant  in  the  context  of 
the  totality  of  activities  required  to  sell 
subject  merchandise.  In  other  words, 
DBLA  performs  all  of  the  functions 
required  to  sell  subject  merchandise  in 
the  United  States.  Second,  the 
significance  of  DBLA's  selling  activities, 
and  the  economic  benefit  these  provide 
to  DBLA's  customj^rs,  is  reflected  in 
DBLA's  prices.  Fihially,  petitioners  cite 
declarations  made  by  DBLA  on  Customs 
Form  7501  which  indicate  that  it  was 
more  that  a  processor  of  sales  related 
documentation. 

Respondent  coiWters  these  arguments 
by  stating  that  Doii^bu's  sales  tluough 
DBLA  meet  the  statutory  definition  of 
PP  sales,  and  that  petitioners  even 
concede  that  Dongbu  satisfies  the  first 
two  prongs  of  thelist:  (1)  Dongbu's 
sales  through  DBLJA  are  shippeid  directly 
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firom  Dongbu  to  the  unrelated  buyer 
without  being  introduced  into  DBLA's 
inventory,  and  (2)  such  shipment  is 
customary  in  the  industry.  Respondent 
notes  that  the  sole  issue  thus  raised  by 
petitioners  is  whether  Dongbu  USA 
satisfies  the  third  prong  of  the  test  (i.e., 
does  Dongbu  USA  act  solely  as  a 
processor  of  sales-related 
dociunentation  and  a  commimication 
link  with  its  imrelated  U.S.  buyers). 
Respondent  contends,  however,  that 
verification  reports  and  associated 
documents  confirm  that  sales  through 
DBLA  meet  the  third  requirement  ofthe 
test,  and  that  DBLA  played  only  a 
limited  role  as  a  processor  of  sales 
related  documentation  and  as  a 
commimications  link  to  the  customer. 

Respondent  argues  that  all  of  the 
selling  activities  carried  out  by  Dongbu 
USA  in  connection  with  these  sales  are 
within  the  range  of  activities 
determined  by  the  Department  and  the 
Court  of  International  Trade  ("CIT")  to 
be  consistent  with  purchase  price 
classification.  Respondent  notes  further 
that  petitioners  make  the  same  argument 
here  that  they  made  during  the  original 
less-than-fair-value  ("LTFV") 
investigation  with  respect  to  sales  of 
cut-to-length  plate  made  by  Dongkuk 
Steel  Mill  Co.,  Ltd.  through  its  affiliated 
selling  agent  in  the  United  States.  In 
that  case,  as  with  Dongbu.  the  U.S. 
affiliate  was  responsible  for  payment  of 
customs  duties  and  brokerage  and 
handling  charges,  invoicing  and 
collecting  payment,  and  financiijg 
accounts  receivable.  Respondent  states 
that  the  Department  in  that  case 
determined  that  all  of  the  functions 
identified  by  petitioners  were  within  the 
scope  of  activities  consistent  with  a 
purchase  price  classification.  See  letter 
from  Morrison  &  Foerster  to  the  U.S. 
Department  of  Commerce  (June  8, 1995) 
at  11-13;  concurrence  memorandum  in 
Cut-to-Length  Carbon  Steel  Plate  fmm 
Korea.  Inv.  A-580-«l7  (January  20, 
1993)  at  13.  Respondent  notes  that 
DBLA  facilitates  the  sales  by  processing 
the  documents  needed  to  ensure  that  the 
merchandise  is  delivered  in  accordance 
vn\h  the  negotiated  sales  terms:  that  is, 
delivery  to  3ie  customer  after  clearance 
through  U.S.  Customs  and  payment  of 
brokerage  and  related  charges.  In 
detailing  these  functions,  respondent 
argues  that  all  of  the  selling  activities 
carried  out  by  DBLA  in  connection  with 
these  sales  are  within  the  range  of 
activities  determined  by  the  Department 
to  be  consistent  with  purchase  price 
classification  in  previous  cases. 

Regarding  petitioners'  argument  that 
the  Etepartment  should  classify  sales 
through  DBLA  based  upon  comparative 
pricing  patterns,  respondent  counters 


that  there  is  no  legal  or  factual  basis  for 
reclassifying  these  sales  as  ESP. 
Respondent  contends  that  selling 
functions,  not  selling  prices,  are  the 
basis  for  the  Department's  classification 
of  sales  as  purchase  price  or  ESP.  With 
regard  to  Dongbu's  sales  through  DBLA, 
respondent  argues  that  the  Department 
must  consider  DBLA's  selling  functions 
in  connection  with  the  fact  that  these 
products  are  sold  to  the  unrelated  U.S. 
customer  on  an  ex-dock  duty-paid  basis 
and  must  thus  be  delivered  to  the 
possession  of  the  customer  after 
clearance  through  U.S.  Customs. 
Respondent  notes  that  in  this  case, 
Dongbu  has  simply  transferred  these 
routine  selling  functions  to  a  related 
selling  agent  in  the  United  States,  and 
that  the  substance  of  the  transaction  is 
not  changed,  which  is  that  they  ar« 
purchase  price  rather  than  ESP. 

Department's  Position 

Wfe  have  determined  that  purchase 
price  is  the  appropriate  basis  for 
calculating  USP.  Typically,  whenever 
sales  are  made  prior  to  the  date  of 
importation  through  a  related  sales 
agent  in  the  United  States,  we  conclude 
that  purchase  price  is  the  most 
appropriate  determinant  of  the  USP  if 
the  following  factors  exist:  (1)  the 
merchandise  in  question  was  shipped 
directly  fit)m  the  manufacturer  to  the 
unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  shipping  agent;  (2)  direct 
shipment  from  the  manufacturer  to  the 
unrelated  buyers  was  the  customary 
commercial  channel  for  sales  of  this 
merchandise  between  the  parties 
involved;  and  (3)  the  related  selling 
agent  in  the  United  States  acted  only  as 
a  processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyers.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods  . 
from  Fmnce:  Final  Determination  of 
Sales  at  Less  that  Fair  Value,  58  FR 
68865,  68868-9  (December  29, 1993); 
Granular  Polytetrafluoroethylene  Resin 
from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  50343-^  (September  27, 
1993).  This  test  was  first  developed  in 
response  to  the  Court  of  International 
Trade's  decision  in  PQ  Corporation  v. 
United  States,  652  F.  Supp.  724,  733-35 
(OT  1987).  It  has  also  been  used  to 
uphold  indirect  purchase-price 
transactions  involving  exporters  and 
their  U.S.  affiliates.  See.  e.g.  Zenith 
Electronics  Corp.  v.  United  States, 
Consol.  Ct.  No.  88-07-00488,  Slip  Op. 
94-146  (CIT  1994). 

We  disagree  with  petitioners' 
argument  in  citing  to  Creswell  that 
Dongbu  has  not  met  the  burden  of 
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producing  information  that 
demonstrates  that  the  related  party  in 
the  United  States  functions  only  as  a 
processor  of  documentation.  Dongbu 
has  placed  information  on  the  record 
which  we  have  verified  describing  the 
functions  of  its  related  party. 
Furthermore,  the  Department  has 
recognized  and  classiHed  as  indirect  PP 
sales  transactions  involving  selling 
activities  similar  to  those  of  DBLA's  in 
other  antidumping  proceedings 
involving  Korean  manufacturers  and 
their  related  U.S.  afBliates.  See,  e.g., 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  the  Republic  of 
Korea,  57  FR  42942,  42950-1 
(September  17, 1992).  In  the  present 
review,  we  found  that:  (1)  Dongbu's 
sales  though  DBLA,  its  related  sales   ' 
agent  in  the  United  States,  are  shipped 
directly  from  Dongbu  to  the  unrelated . 
buyer  without  being  introduced  into 
DBLA's  inventory;  (2)  such  shipments 
are  the  customary  channel  of 
distribution  for  the  parties  involved; 
and  (3)  DBLA  performed  limited  liaison 
functions  in  the  processing  of  sales- 
related  documentation  and  a  limited 
role  as  a  communication  link  in 
connection  with  these  sales. 

When  all  three  of  the  criteria 
described  above  are  met,  we  consider 
that  the  exporter's  selling  functions 
have  been  relocated  geographically  from 
the  country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  We  determine  that  QBLA's  selling 
functions  are  of  a  kind  that  would 
normally  be  undertaken  by  the  exporter 
in  connection  with  these  sales. 
Furthermore,  we  conclude  that  DBLA's 
role  in  the  payment  of  cash  deposits  of 
antidumping  and  countervailing  duties, 
extension  of  credit  to  U.S.  customers, 
the  processing  of  certain  warranty 
claims,  and  project  development  does 
not  involve  the  development  of 
downstream  applications  for  subject 
merchandise;  rather,  DBLA's  role  is  not 
in  consistent  with  purchase  price 
classification  and  is  a  relocation  of 
routine  selling  functions  from  Korea  to 
the  United  States. 

Comment  7 

According  to  petitioners,  the 
Department  is  required  by  law  to  deduct 
the  cost  of  "actual"  antidumping  and 
countervailing  duties  from  USP  when 
the  record  demonstrates  that  those  costs 
are  included  in  the  prices  paid  by  the 
first  unrelated  purchaser.  Petitioners 
contend  that  these  duties  are  costs  to 
Dongbu  and  must  be  deducted  from  the 
price  paid  by  the  first  unrelated 
purchaser  in  order  to  obtain  a  fair 


comparison  between  USP  and  foreign 
market  value  ("FMV"). 

Petitioners  assert  that  the  statute 
provides  authority  for  deducting  the 
cost  of  actual  antidumping  and 
countervailing  duties  incorporated  in 
the  price  used  to  establish  USP.  Citing 
19  U.S.C.  §  1677a(d)(2)(A).  they  argue 
that  USP  shall  be  reduced  by  "the 
amount,  if  any,  included  in  such  price 
which  is  attributable  to  additional  costs, 
charges,  and  expenses,  and  United 
States  import  duties,  incident  to 
bringing  the  merchandise  into  the 
United  States."  The  costs  of 
antidumping  and  countervailing^uties 
thus  fall  within  the  scope  of  this 
provision  as  costs,  charges,  and 
expenses  or  as  U.S.  import  duties.  The 
former,  petitioners  note,  is  a  subset  of 
the  latter,  and  as  a  matter  of  law  they 
must  be  deducted  from  the  price  to  the 
first  unrelated  purchaser.  The  also  argue 
that  the  statute  provides  that  USP  shall 
be  increased  by  the  amount  of  any 
countervailing  duty  imposed  to  offset  an 
export  subsidy. 

According  to  petitioners,  in  order  to 
prevent  double-counting,  the 
Department  must  deduct  the  full 
amount  of  the  countervaihng  duties 
paid  by  Dongbu  for  those  entries 
covered  by  the  first  and  second  annual 
reviews  of  the  countervailing  duty 
order.  They  claim  that  none  of  the 
arguments  for  not  deducting  the 
estimated  antidumping  duties  applies  in 
the  case  of  the  countervailing  duty 
payments.  First,  petitioners  argue  that 
Dongbu  has  presented  evidence  that 
DBLA  paid  those  duties  and  that  they 
have  an  impact  on  the  price.  Second, 
they  contend,  there  is  no  danger  of 
double-counting  since  the 
countervailing  duties  are  not  paid  to 
offset  past  price  discrimination.  In  this 
case,  the  countervailing  duties  are  paid 
to  offset  domestic  subsidies  and  have 
nothing  to  do  with  Dongbu's  price 
discrimination  practices.  Thus, 
petitioners  assert  that  the  countervailing 
duties  are  a  cost  separate  from  the 
payment  of  antidumping  duties  and 
should  be  treated  as  normal  customs 
duties.  Also,  petitioners  claim  that  since 
no  party  requested  a  review  of  the 
countervailing  duty  order  at  the  time  of 
the  first  or  second  anniversary,  those 
duties  have  become  final  duties.  They 
also  assert  that  the  Department  must 
deduct  the  cost  of  antidumping  duties 
equal  to  the  amount  of  the  calculated 
margin  in  this  review.  Petitioners  note 
that  the  court  acknowledged  in  Zenith 
Elec.  Corp.  v.  United  States,  18  CIT  _ 
Slip  Op.  94-146  (September  19,  1994) 
that  the  deduction  from  USP  of  actual 
antidumping  duties  remains  an  open 
issue.  Accordingly,  contend  petitioners, 


the  court  expects  that  the  Department 
will  approach  the  payment  of  actual 
antidumping  duties  differently  than  it 
does  the  payment  of  estimated 
antidumping  duties. 

Respondent  argues  that  in  the  absence 
of  reimbursement,  it  is  unlawful  and 
contrary  to  Department  practice  to 
deduct  antidumping  and  countervailing 
duties  from  USP.  Respondent  contends 
that  petitioners'  reading  of  the  statute  is 
contradicted  by  both  long-standing 
administrative  and  judicial  precedent. 
See,  e.g.,  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  60  FR  44009  (August  24, 
1995),  Antifriction  Bearings  (Othet  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Administrative 
Reviews.  60  FR  10900. 10907  (February 
28, 1995),  PQ  Corp.  v.  United  States, 
652  Supp.  724,  735-37  (CIT  1987), 
Federal-Mogul  Corp.  v.  United  States, 
813  F.  Supp.  856.  872  (1993).  and 
Torrington  Co.  v.  United  States,  881  F. 
Supp.  622  (OT  1995.  Respondent 
further  argues  that  the  Department  and 
the  courts  have  long  since  recognized 
that  such  deductions  are  not  authorized 
under  the  antidumping  laws  because 
they  are,  inter  alia,  not  "selling 
expenses"  within  the  meaning  of  the 
statute.  Respondent  notes  that  making 
the  required  adjustment  would 
unlawfully  result  in  the  double- 
counting  of  dumping  duties,  and  would 
perpetuate  dumping  orders  thereby 
violating  both  the  letter  and  remedial 
purposes  of  the  statute.  They  also  state 
that  Congress  has  refused  to  yield  to 
lobbying  by  the  U.S.  steel  industry  for 
the  enactment  of  legislation  that  would 
for  the  first  time  authorize  such  a 
deduction. 

Respondent  asserts  that  petitioners 
are  incorrect  in  their  argument  that  the 
issue  of  deducting  antidumping  and 
coimtervailing  duties  should  be 
considered  differently  in  this  case 
because  the  Department  is  determining 
"actual"  rather  than  "estimated" 
antidumping  duties.  Respondent  also 
states  that  petitioners  are  wrong  in  their 
extension  of  this  argument  to  Dongbu's 
countervailing  duty  deposits  on  the 
theory  that  such  deposits  represent 
"actual"  duties  because  the  amoimts 
deposited  are  "conclusive"  since  no 
party  requested  an  administrative 
review.  Respondent  notes  that  the 
countervailing  duty  order  is  currently 
on  appeal  to  the  Court  of  Lntemational 
Trade  and  liquidation  of  these  entries 
has  been  suspended  pending  the 
outcome  of  that  appeal. 
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By  assessing  4Uties  beyond  the  actual 
margins  of  dumping,  according  to 
respondent,  petitioners'  recommended 
deduction  would  also  violate 
international  laW  as  embodied  in  the 
World  Trade  Organization's 
antidumping  agreement.  See  Final  Act 
Embodying  the  fiesults  of  the  Uruguay 
Round  of  Multilateral  Trade 
Negotiations,  April  15, 1994,  and 
Agreement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade  1994,  erticle  214. 

Respondent  cUims  that  petitioners  are 
incorrect  in  argijibg  that  their  proposal 
will  not  result  in  ia  double-counting  of 
antidumping  duties.  Rather,  respondent 
asserts  it  is  a  "maithematical  certainty" 
that  this  will  be  Idie  result.  Respondent 
argues  that  if  petitioners'  suggestion 
were  followed,  it  would  be  impossible 
for  a  company  engaged  in  indirect  PP 
sales  to  ever  eliminate  its  margins. 
Respondent  concludes  its  argimient  by 
stating  that  petitioners  have  provided  no 
legal  support  for  ^eir  position  either  in 
the  language  of  tite  statute,  legislative 
history,  court  dedisions,  international 
law  or  the  Departkent's  historical 
interpretation  of  ttie  law. 

Department's  Pos|tion 

We  disagree  wiih  petitioners.  In  Final 
Results  of  Antidumping  Duty 
Administrative  Riyiew:  Certain  Hot- 
Rolled  Lead  and\Bismuth  Carbon  Steel 
Products  from  thi^  United  Kingdom  ("UK 
Lead  and  Bismuth"),  60  FR  44009, 
44010  (August  24, 1995),  petitioners 
made  arguments  similar  to  those 
presented  here  "  that  "actual" 
antidumping  dutji^  are  a  "selling 
expense"  and  that  the  Department  has 
not  previously  considered  whether  to 
deduct  "actual"  expenses  under  section 
772  (d)(2)(A).  In  UK  Lead  and  Bismuth, 
we  responded  th^t  "(ajntidumping 
duties  are  intended  to  offset  the  effect  of 
discriminatory  pricing  between  the  two 
markets.  In  this  oontext,  making  an 
additional  deduction  from  USP  for  the 
same  antidiunping  duties  that  correct 
this  price  discriniQiation  would  result 
in  double-counting.  Therefore,  we  have 
not  treated  cash  uposits  of  estimated 
antidimiping  duties  as  direct  selling 
expenses."  Id.  at  44010.  See  also  Color 
Television  Receivers  from  the  Republic 
of  Korea,  Final  Results  of 
Administrative  R^ew,  58  FR  50333, 
50337  (September  27, 1993);  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Frafipe,  et  al.;  Final 
Results  of  Antidumping  Administrative 
Reviews,  60  FR  lO$00, 10906  (February 
28, 1995).  This  saf|ie  reasoning  would 
also  hold  where  "actual"  antidumping 


duties  are  known 


The  fallacy  of 


petitioners"  argument  for  treating 
antidumping  duties  as  a  cost  is  that 
antidumping  duties,  although  paid  by 
an  importer,  are  not  selling  expenses, 
nor  are  they  normal  customs  duties. 
Antidumping  duties  are  unique  in  that 
they  represent  antidumping  duty 
margins — a  measure  of  price 
discrimination  between  FMV  and  USP. 
The  statutory  remedy  for  such  unfair 
price  discrimination  is  to  assess 
antidiunping  duties  against  the 
imported  merchandise  in  an  amount 
equal  to  the  amount  by  which  the  FMV 
exceeds  the  USP  for  the  merchandise. 
19  U.S.C.  1673.  To  then  subtract  this 
amoimt  from  USP  in  order  to  recalculate 
a  supra-antidumping  duty  margin 
would  be  creating  additional  price 
discrimination  that  did  not  exist.  This  is 
the  same  as  saying  that  dumping 
margins  must  be  adjusted  to  account  for 
dumping  margins.  Such  double 
counting  of  antidiunping  duties  is  ' 
contrary  to  the  Act,  which  is  designed 
to  comport  with  Article  81 2  of  the 
Affvement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade  ("GATT")  1994  in  that  the 
duty  collected  must  not  exceed  the 
marein  of  dimiping. 

We  also  disagree  with  petitioners' 
extension  of  their  argument  to  Dongbu's 
countervaihng  duty  deposits  on  the 
basis  that  the  amounts  deposited  are 
"conclusive"  since  no  party  has 
requested  an  administrative  review. 
Even  though  the  countervailing  duty 
order  is  currently  on  appeal  to  the  Court 
of  International  Trade  and  liquidation  of 
these  entries  has  been  suspended 
pending  the  outcome  of  that  appeal,  we 
still  would  not  deduct  the  actual  duties 
from  USP  for  the  reasons  outlined 
above. 

Comment  8 

Petitioners  note  that  in  the 
preliminary  results  of  this  review,  the 
Department  calculated  Dongbu's 
dumping  margins  using  Dongbu's 
reported  U.S.  credit  expenses.  However, 
at  verification,  the  Department 
determined  that  Dongbu's  short-term 
interest  rate  during  the  period  of  review 
should  be  revised  upwaird. 

Department's  Position 

We  agree  with  petitioners.  The 
Department  recalculated  Dongbu's 
credit  expenses  using  the  revised 
interest  rate  as  determined  at 
verification  for  the  final  results  of  this 
review. 


Comment  9 

Petitioners  argue  that  Dongbu's  freight 
charges  for  home-market  sales  should  be 
reduced  by  the  amount  of  the  intra- 


company  transfer  of  funds  between 
Dongbu  and  Dongbu  Express.  They 
assert  that  transportation  services  for 
Dongbu's  home-market  sales  are 
provided  by  imrelated  trucking 
companies  pursuant  to  contracts  with 
Ctongbu's  wholly-owned  subsidiary, 
Dongbu  Express;  and  that  as  such. 
Dongbu's  payment  to  Dongbu  Express 
for  those  services  is  nothing  more  than 
"an  internal  price  constructed  for 
bookkeeping  purposes."  Petitioners 
contend  that  the  Department  should 
revise  these  expenses  to  exclude 
markups  charged  by  Dongbu  Express  on 
the  grounds  that  such  mvkups 
represent  intra-company  transfers  of 
funds.  They  dte  Final  Determination, 
Rescission  of  Investigation,  and  Partial 
Dismissal  of  Petition  Higlh  Information 
Content  Flat  Panel  Displays  and  Display 
Glass  Therefor  from  Japan.  56  FR  32376 
(July  16. 1991).  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Color  Picture  Tubes  from  Japan. 
55  FR  37915  (September  14. 1990).  in 
arguing  that  the  Department  has 
previously  disregarded  the  same  type  of 
markup  paid  to  Dongbu  Express  when 
calculating  adjustments  to  FMV.  and 
that  the  Department  attempts  to  value 
sales-related  services  at  actual  market 
rates,  rather  than  at  the  rates  established 
between  related  parties. 

Respondent  counters  that  payment  of 
a  markup  for  such  valuable  services  in 
this  case  is  consistent  with  commercial 
considerations.  Respondent  argues  that 
the  Department  has  similarly 
acknowledged  and  accepted  that  an 
administration  fee  paid  by  a  respondent 
to  its  related  shippwr  reflected 
additional  services  which  would  have  to 
be  assumed  by  either  another  trucking 
company  or  the  respondent  itself. 
According  to  respondent,  there  is  no 
dispute  regarding  the  services  covered 
by  the  markup  [i.e.,  that  Dongbu  Express 
acts  as  a  freight  forwarder  in  arranging 
for  and  subcontracting  trucking  services 
for  Dongbu).  Respondent  states  that 
Dongbu  has  also  demonstrated  that  the 
markup  reasonably  reflects  the  value  of 
those  services. 

Dongbu  states  that  it  has  shown  that, 
on  average,  the  percentage  of  Dongbu 
Express'  general  expenses  to  its  cost  of 
sales  is  equal  to  the  profit  it  earns.  The 
siun  of  these  two  elements  equals  the 
markup  to  the  cost  bom  the  unrelated 
freight  company  charged  to  Dongbu. 
Thus,  according  to  respondent,  to 
ensure  that  the  reported  freight  amounts 
accurately  reflect  market  rates,  the 
Department  must  use  the  price  from 
Dongbu  Express  to  Dongbu. 
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Department's  Position 

We  disagree  with  petitioners.  We  find 
that  the  markups  charged  by  Dongbu 
Express  to  Dongbu  were  commercially 
reasonable  charges  for  the  services 
provided  by  Dongbu  Express.  Although 
the  Department  does  not  have  a 
standard  policy  requiring  it  to  deduct 
related-party  markups  in  all  cases,  in 
Final  Determination,  Rescission  of 
Investigation,  and  Partial  Dismissal  of 
Petition:  High  Information  Content  Flat 
Panel  Displays  and  Display  Glass 
Therefor  from  Japan.  56  FR  32376. 
32393  (July  16, 1991).  the  Department 
rejected  the  price  between  related 
parties  not  because  there  was  a  markup, 
but  because  it  was  determined  that  the 
reported  amount  reflected  a  price 
constructed  for  "internal  bookkeeping 
purposes"  rather  than  a  market  value. 
Also,  in  Final  Results  of  Antidumping 
Administrative  Review:  Color  Picture 
Tubes  from  Japan,  55  FR  37915,  32922- 
23  (September  14, 1990).  the 
Department  acknowledged  and  accepted 
the  respondent's  argument  that  an 
administrative  fee  paid  by  the 
respondent  to  its  related  shipper 
reflected  additional  services  that  would 
have  been  sustained  by  either  another 
trucking  company  or  the  respondent 
directly.  In  the  present  review,  we 
verified  the  arm's-length  nature  of 
Dongbu's  freight  charges  and  found  no 
basis  for  reducing  home-market  inland 
freight  charges.  We  agree  with 
respondent  that  Dongbu  has 
demonstrated  that:  (a)  on  average,  the 
percentage  of  Dongbu  Express's  general 
expenses  to  cost  of  sales  is  equal  to  the 
profit  Dongbu  Express  earns;  (b)  the  sum 
df  these  two  items  equals  the  markup  to 
the  cost  from  the  unrelated  freight 
company  to  Dongbu;  and  (c)  the  prices 
charged  to  Dongbu  by  Dongbu  Express 
accurately  reflect  market  rates. 

Comment  10 

According  to  petitioners,  the  amounts 
reported  by  Dongbu  and  used  by  the 
Department  to  determine  the  market 
rates  for  Dongbu's  foreign  brokerage  and 
handling  charges  are  incorrect.  They 
reject  the  amounts  used  for  the 
following  reasons:  (1)  the  evidence 
presented  by  Dongbu  that  freight 
charges  are  provided  at  arm's-length 
rates  is  irrelevant  to  whether  the  same 
company  also  provides  unloading 
charges  at  arms-length  rates,  and  (2) 
Dongbu  has  not  demonstrated  that 
Dongbu  Express  provides  freight 
services  at  arm's-length  rates.  On  this 
basis,  argue  petitioners,  the  Department 
must  determine  the  value  of  unloading 
charges  incurred  in  Korea  using 
alternative  information,  specifically,  the 


highest  reported  brokerage  and  handling 
charge  for  any  U.S.  sale  as  the 
adjustment  for  all  of  Dongbu's  U.S. 
sales. 

Respondent  argues  that  the  record 
demonstrates  that  the  charges  Dongbu 
reported  in  connection  with  related 
party  transactions  are  at  arm's-length, 
and  that  the  small  amounts  reported 
which  reflect  Korean  unloading  charges 
are  for  a  service  performed  solely  by 
Dongbu  Express  and  provided  solely  for 
Dongbu.  Respondent  argues  that  Dongbu 
has  shown  that  other,  more  valuable  and 
significant  services  provided  by  Ek)ngbu 
Express  (i.e.,  inland  freight  charges, 
both  to  the  United  States  and  in  the 
home  market)  are  on  an  arm's-length 
basis.  Respondent  also  notes  that  it  is  a 
matter  of  record  that  Dongbu  Express 
was  profitable  throughout  the  review 
period.  Accordingly,  states  respondent, 
this  evidence  provides  a  sufficient  and 
reasonable  basis  to  conclude  that  the 
transactions  for  relatively  small 
brokerage  and  handling  charges  are  also 
at  arm's  length. 

Department's  Position 

We  disagree  with  petitioners. 
Although  the  Department  generally 
prefers  to  demonstrate  that  a  related- 
party  service  was  provided  at  arm's 
length  by  comparing  those  rates  with 
charges  for  similar  services  provided  by 
unrelated  companies,  the  Department 
does  not  automatically  resort  to  best    - 
information  available  when  that 
methodology  is  unavailable.  Verification 
is  the  Department's  means  of  testing 
information;  it  is  not  intended,  nor  is  it 
possible,  that  every  single  item  be 
examined  during  verification.  See 
Monsanto  Co.  v.  U.S.,  698  F.  Supp.  275, 
281  (OT  1988).  As  our  verification 
report  indicates,  we  performed  an  arm's- 
length  test  on  Dongbu's  related  pfuty, 
Dongbu  Express.  We  reviewed  invoices 
from  an  unrelated  trucking  company  to 
Dongbu  Express,  and  found  that  inland 
freight  charged  by  the  unrelated  party  in 
question  was  lower  than  that  charged  by 
Dongbu  Express.  On  the  basis  of  this 
verification,  we  have  no  reason  to 
believe  that  Dongbu's  brokerage  and 
handling  expenses  are  not  also  at  arm's 
length. 

Comment  11 

Petitioners  contend  the  Department 
should  have  applied  total  BIA  to  Union 
because  of  the  respondent's  inability,  at 
verification,  to  properly  document 
home-market  product  characteristics.  As 
a  consequence  of  the  flawed 
verification,  petitioners  believe  that  the 
Department  carmot  be  confident  that  (1) 
it  is  matching  U.S.  sales  to  the  proper 
home-market  transactions  in  price-to- 


price  comparisons;  (2)  it  is  matching  the 
COP  assigned  to  a  home-market  model 
to  the  proper  home-market  price  in  the 
sales-below-cost  test;  and  (3)  it  is 
properly  resorting  to  CV  in  cases  where 
there  is  no  similar,  contemporaneous 
home-market  product  or  the  home- 
market  sale  price  is  below  the  COP. 

Petitioners  also  argue  that  failure  to 
verify  Union's  product  characteristics 
taints  not  only  Union's  product 
comparisons,  but  also  Union's  COP  and 
CV  data,  since  those  data  are  reported 
on  the  basis  of  specific  control  numbers, 
and  each  control  number  ("CONNUM") 
is  defined  by  a  imique  set  of  unverified 
product  characteristics.  To  derive  the 
per-ton  cost  of  each  CONNUM  reported 
in  its  response,  petitioners  state  that 
Union  allocated  costs  on  die  basis  of  the 
total  quantity  produced  of  that 
CONNUM.  If  the  home-market  product 
characteristics  used  as  a  basis  for 
defining  CONNUMs  are  suspect, 
according  to  petitioners,  then  the 
production  quantities  and  cost 
allocations  based  on  those  CONNUMs 
are  unreUable. 

Petitioners  claim  that,  in  a  number  of 
cases  where  the  use  of  unverified  data 
would  have  rendered  meaningless  any 
calculation  employing  that  data,  or 
where  the  Department  was  unable  to . 
verify  a  respondent's  home-market 
product  characteristics,  the  Etepartment 
has  resorted  to  total,  rather  than  partial, 
BIA.  In  addition,,  petitioners  note  that 
the  Department  has  routinely  resorted  to 
total  BIA  where  a  respondent  has 
destroyed,  or  has  been  unable  to 
produce,  documents  supporting  critical 
aspects  of  its  submitted  data.  Petitioners 
point  out  that  the  CTT  has  recognized 
that  parties  who  initiate  unfair  trade 
proceedings — as  did  Union  by 
requesting  this  review — bear  the  burden 
of  maintaining  and  retaining  records 
relevant  to  the  proceeding.  See,  e.g., 
Krupp  Stahl  AG  v.  United  States,  822  F. 
Supp.  789  (CIT  1993)  ("Krupp  Stahl"). 
Indeed,  petitioners  note,  even  DKI,  a 
company  that — imlike  Union — did  not 
anticipate  being  reviewed  in  this 
proceeding,  retained  production  records 
and  other  customer  correspondence 
relevant  to  home-market  sales  during 
the  POR.  Petitioners  contend  that 
Union's  data  deficiency,  which  was 
caused  by  its  failure  to  retain  relevant 
production  records  and  customer 
correspondence  in  a  review  that  it 
requested,  is  every  bit  as  pervasive  and 
significant  as  in  prior  cases  where  the 
Department  has  resorted  to  BIA. 
According  to  petitioners,  when  this  data 
deficiency  is  combined  with  the 
Department's  inability  to  verify  the 
accuracy  of  Union's  home-market  date 
of  sale  and  Union's  failure  to  report 
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U.S.  sales,  the 
ho  alternative  but  to 
resort  to  total  BlA  in  its  final  results  in 
petitioners'  view. 

Petitioners  cit4  Krupp  Stahl  in 
support  of  their^  Contention  that  the 
choice  of  which  Information  to  use  as 
BIA  must  not  reiward  a  respondent. 
Because  it  applies  only  to  price^o-price 
comparisons,  pa^tloners  argue  that  the 
Department's  B^A  methodology  rewards 
Union  Steel  by  failing  to  account  for  the 
possibility  that  bosts  assigned  to  a 
particular  CX)N1SIUM  might  not  be 
matched  to  the  Correct  home-market 
price  in  the  sales-below-cost  test,  or  that 
the  use  of  CV  as  a  result  of  home-market 
sales  falling  bel<)Vv  COP  or  the  lack  of  a 
home-market  m^^ch  would  be  improper. 
It  also  fails  to  address  the  possibility 
that  Union's  reported  COP/CV  amounts 
do  not  correspond  to  the  product  to 
which  they  are  assigned.  Petitioners  also 
take  issue  with  l|he  Department's 
presumption  that  the  largest  possible 
adjustment  to  the  prices  of  comparable 
products  is  no  more  than  20  percent  of 
the  cost  of  manijfecturing  ("COM")  of 
that  product.  Pe^tioners  claim  that  the 
Department  can  llave  no  idea  of  the 
extent  to  which  improper  matches  may 
understate  FMV  because  some  or  all 
home-market  products  may  be 
improperly  matched.  Therefore, 
petitioners  state,  any  sales  of  any 
product  in  Union's  home-market 
database  could  theoretically  be 
compared  to  U.S.jprice,  and  the  record 
shows  that  price^ifferences  between 
U.S.  and  Koreanj^les  are  in  fact  far 
greater  than  the  Adjustment 
preliminarily  us(|d  by  the  Department. 
According  to  petitioners,  the 
Department  has  therefore  rewarded, 
rather  than  penalized.  Union  for  its 
improper  record-tkeeping  procedures. 
Should  the  DepaHment  fail  to  use  total 
BIA  in  its  final  reiults,  the  Department 
will  invite  manipulation  and 
circumvention  of  the  antidumping 
process  by  respondents,  petitioners  say. 

Under  flie  partilil  BIA  methodology 
employed  by  the | Department, 
petitioners  claimj*  respondent  could 
request  a  review  apd  then  destroy 
critical  supportirig  documentation 
associated  with  ajriy  sale  under  the  guise 
that  such  destruction  is  its  normal 
business  practice  and  assign  to  such 
sales  the  product!  characteristics  it 
desires  to  ensure  [the  most  favorable 
price-to-price  coipjparisons  and  sales- 
below-cost  test  result,  secure  in  the 
knowledge  that  thp  Department  will  cap 
any  BIA  adjustmdtot  at  a  mere  20  percent 
of  the  product's  (^(  )M.  Similarly, 

uaowing  that  reported 
Arill  not  be  adjusted 


petitioners  argue, 
COP/CV  amounts 


despite  the  Department's  inability  to 
verify  home-market  product 
characteristics,  respondents  could 
simply  assign  costs  to  specific 
CONNUMS  as  they  desire  to  ensure  the 
most  favorable  outcome.  The 
Department's  inability  to  verify  Union's 
home-market  product  characteristics 
taints  price-to-price  comparisons,  the 
sales-below-cost  test,  and  the  decision 
to  resort  to  CV,  as  well  as  Union's 
submitted  COP/CV  data. 

The  Department  stated  that  its  BIA 
methodology  was  designed  tq  address 
the  possibility  that  (1)  "U.S.  sales  are 
not  being  compared  to  sales  of  the  most 
similar  home-market  models'  and  (2) 
"reported  costs  of  home-market  models 
may  not  correspond  to  the  costs  of  the 
home-market  products  that  were 
actually  shipped."  Pepartment's 
internal  memorandimi  from  Joseph  A. 
Spetrini  to  Susan  G.  Esserman, 
"Treatment  of  Union  Steel  With  Respect 
to  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea,"  dated 
August  6, 1995.  Because  the 
E)epartment's  partial  BIA  methodology 
assigns  a  20  percent  COM  adjustment  to 
FMV  used  only  in  price-to-price 
comparisons,  does  not  contain  any 
adjustment  to  Union's  COP/CV  data,  or 
affect  the  sales-below-cost  test  and  the 
basis  for  resorting  to  CV,  it  fails  to 
account  for  the  latter.  For  all  of  the 
above  reasons,  petitioners  urge  the 
Department  to  apply  total  BIA  to  Union 
for  the  final  review  results. 

Respondent  rejects  both  petitioners' 
claim  that  there  are  pervasive  and 
significant  data  deficiencies  sufficient  to 
warrant  total  BIA  and  the  Department's 
use  of  partial  BIA.  Union  states  that  the 
Department  verified  home-market  date 
of  sale  and  that  the  Department  has 
already  adjusted  the  data  with  regard  to 
U.S.  date  of  sale.  Union  contends  that 
there  is  no  evidence  on  the  record 
indicating  that  the  home-market  codes 
are  wrong.  It  notes  that  product  code 
questions  for  home-market  sales  have  no 
implications  for  any  of  the  cost  data. 
Respondent  states  that  petitioners' 
reliance  on  Cold-Rolled  Stainless  Steel 
Sheet  from  Germany  and  Krupp  Stahl  is 
misplaced.  In  that  case.  Union  states,  all 
records  had  been  destroyed,  preventing 
it  fi-om  preparing  a  response  to  the 
Department's  questionnaire  and 
preventing  the  Department  fi-om 
conducting  a  verification.  In  this  case, 
Union  claims  only  two  types  of 
documents  are  at  issue:  mill  certificates 
and  customer  correspondence.  In 
Union's  view,  it  had  no  reason  to 
suspect  that  these  documents,  which  it 
does  not  normally  retain,  would  be 
deemed  necessary  at  verification.  Union 
concludes  that  the  precedents 


"underscore  that  the  use  of  total  BIA  is 
appropriate  only  for  a  noncooperative 
respondent  or  a  respondent  whose 
submission  is  so  fundamentally  flawed 
that  it  cannot  be  used  even  with  partial 
BIA."  See,  e.g..  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  60  FR 
10900.  Thus,  respondent  states  that  the 
Department  must  reject  petitioners' 
request  to  use  total  BIA. 

Respondent  notes  that  the  statement 
in  the  verification  report  that  the 
Department  was  "unable  to  verify  the 
accuracy  of  the  product  code  system  for 
[Union's)  home-market  sales,  or 
determine  the  basis  behind  Union's 
coding  of  certain  model-match 
characteristics."  upon  which  petitioners 
rest  their  claim  for  application  of  total 
BIA.  is  contradicted  by  factual  evidence 
on  the  record.  Union  asserts  that,  as  part 
of  the  verification,  the  Department:  (1) 
Repeatedly  tiied  the  product  codes 
reported  on  Union's  tape  to  the  product 
codes  used  on  commercial  invoices 
maintained  in  the  normal  course  of 
business;  (2)  traced  the  reported  invoice 
data,  including  the  product  code,  from 
the  commercial  invoice  to  Union's  sales 
ledgers,  and  thus  to  the  audited 
financial  accounting  system;  (3) 
compared  the  product  codes  with 
Union's  product  manual,  and  found  no 
discrepancies;  and  (4)  repeatedly 
checked  product  codes  for  U.S.  sales 
(which  are  the  same  product  codes  used 
in  the  home-market)  against  mill 
certificates.  Union  also  asserts  that  the 
decision  memorandum  forwarded  to  the 
Assistant  Secretary  failed  to  mention  the 
first  three  of  these  facts.  Rather.  Union 
avers,  the  Department's  memorandum 
gives  central  status  to  two  types  of 
documents — mill  certificates  and 
customer  notifications — on  no  basis 
other  than  the  fact  that  these  documents 
were  not  retained.  Union  also  claims 
that,  by  not  notifying  the  company 
during  verification  of  its  concerns  with 
regard  to  product  characteristics,  the 
Department  deprived  Union  of  an 
opportunity  to  address  those  concerns. 

Union,  citing  recent  cases  [see,  e.g.. 
Brass  Sheet  and  Strip  from  Canada,  and 
Oil  Country  Tubular  Goods  from  Korea), 
argues  that  the  Department  routinely 
relies  on  commercial  documentation, 
such  as  invoices  and  sales  ledgers,  to 
verify  internal  product  codes,  and  does 
not  normally  trace  product  codes  to 
production  records. 

Union  maintains  that  there  exists  on 
the  record  production  information, 
viewed  by  the  Department  at 
verification,  supporting  its  internal 
product  characteristics.  The 
Department,  according  to  Union, 
examined  pcst-POR  mill  certificates.  In 


790 


Federal  Register  /  Vol.  63,  No<  4  /  Wednesday,  January  7.  1998  /  Notices 


addition.  Union  claims  that  the 
Department's  cost  verifiers  ascertained 
that  Union  used  a  single  product  coding 
system,  which  enabled  them  to  test  the 
quality  and  specifications  of  input 
materials  to  the  quality  and 
specifications  of  the  finished  product.  It 
is  Union's  view  that  the  Etepartment's 
verifiers  could  have  tied  Union's 
product  codes  to  its  inventory 
withdrawal  records  and  to  entries  into 
the  finished  goods  inventory,  which  in 
turn  could  have  been  tied  to  other 
production  records,  but  they  did  not  do 
so.  Alternatively.  Union  suspects  the 
Department  could  have  reconciled  total 
sales  to  total  inventory  entries  or 
withdrawals,  thereby  confirming  that 
the  amount  sold  of  a  given  product 
matched  the  total  amount  produced  and 
entered  into  finished  goods  inventory, 
but  it  did  not. 

Respondent  reiterates  that  there  is 
only  one  internal  product  coding  system 
used  for  home-market  sales,  U.S.  sales 
and  cost  of  manufacturing.  Respondent 
claims  it  is  beyond  dispute  that  the 
Department  verified  both  the  U.S.  sales 
data  and  cost  data,  which  confirms  the 
integrity  of  the  entire  internal  product 
coding  system,  even  if  the  Department 
was  not  fully  satisfied  that  it  could  tie 
home-market  sales  to  mill  certificates  or 
customer  correspondence. 

Union  also  asserts  that  its 
recordkeeping  practices  do  not  differ 
significantly  from  Dongbu's,  which,  like 
Union,  did  not  retain  home-market  mill 
certificates  or  customer  correspondence. 
Even  if  Union  had  kept  records  in  a 
significantly  different  manner  from 
Dongbu's,  Union  cites  Coated 
Groundwood  Paper  from  Finland;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (56  FR  56363— November  4, 
1991)  as  an  example  where  the 
Department  relied  on  very  different 
documentation  to  verify  two 
respondents'  respective  product 
characteristics.  In  that  case.  Union 
claims  that  the  Department  relied  upon 
respondent  Metsa-Serla's  product 
coding  sheet  to  verify  Metsa-Serla's 
product  characteristics.  It  says  Metsa- 
Serla  was  not  penalized  because  it  was 
imabie  to  provide  mill  orders  and  the 
other  respondent,  UPM/Rupola.  was. 
Union  maintains  that  the  context  in 
which  the  Department  examined  certain 
documents  at  verification  is  irrelevant; 
the  key  point  is  that  the  Department 
routinely  uses  commercial 
documentation  as  satisfactory  evidence 
of  the  accurate  reporting  of  product 
codes  and  characteristics. 

Union  disputes  the  Department's 
assertion  that  a  majority  of  Union's 
reported  home-market  characteristics — 
derived  fit)m  the  internal  product 


code — did  not  identify  such 
characteristics,  and  therefore  did  not 
support  respondent's  conclusion  with 
record  evidence. 

Union  states  that  the  record  of  this 
review  does  not  provide  any 
explanation  or  reasoned  basis  for  the 
Department's  product  hierarchy.  Under 
those  circumstances,  it  is  Union's 
opinion  that  the  Department  may  not 
lawfully  use  partial  BIA  even  if  Union 
fails  to  support  its  product  distinctions 
sufficiently. 

Even  assuming  certain  product 
characteristics  could  not  be  verified. 
Union  argues,  the  Department's 
conclusion  that  the  maximum  possible 
adjustment  for  difiierences  in  physical 
characteristics  of  the  merchandise 
("difmer")  is  necessary  to  account  for 
the  worst  case  is  unwarranted.  The 
Department  could  have  drawn  an 
adverse  inference  with  respect  to  the 
specific  product  characteristics  at  issue. 
Union  asserts  that  information  on  the 
record  of  the  cost  investigation  allows 
the  Department  to  limit  its  use  of  partial 
BIA  to  only  those  product 
characteristics  that  the  Department 
erroneously  considers  not  to  be  verified. 
Union  suggests  that  the  Department 
could  allow  those  product 
characteristics  dependent  on  the 
product  code  to  vary  to  determine  the 
maximum  possible  universe  of  products 
for  each  reported  product  code.  The 
Department  could  then  choose  the 
highest  home-market  variable  cost  of 
manufacture  ("VCOMH")  for  each  such 
universe  and  use  it  to  calculate  the 
difmer  (subject,  of  course,  to  the  20 
percent  difrner  cap).  Union  suggests 
even  if  the  Department  finally 
concluded  that  the  product  codes  were 
not  verified,  it  could  still  calculate  a 
margin  based  on  submitted  data. 

Union  also  rejects  the  idea  that  its 
COP  and  CV  data  are  tainted  by  the 
alleged  failed  verification  of  home- 
market  product  characteristics.  Union 
claims  that  the  Department  never 
expressed  any  concern  that  the  post- 
verification  issue  of  product 
characteristics  extends  to  the 
calculation  of  Union's  production  costs. 
Indeed,  Union  asserts,  its  costs  were 
developed  on  the  basis  of  withdrawals 
from  materials  inventory  and  pass-      ^ 
through  quantities,  which  are  entirely 
independent  frxim  the  quantity  of 
product  shipped.  Union  claims  that  the 
cost  verification  report  and  exhibits 
demonstrate  that  the  Department  could 
trace  any  product's  characteristics  back 
to  the  daily  line  production  reports  for 
the  final  stage  of  processing;  that  these 
reports  indicate  the  internal  product 
code  and  the  nature  of  the  final  stage  of 
processing;  and  that  the  product  could 


be  traced  back  through  the  production 
process  based  on  the  mill  order  number. 
The  Department's  verifiers,  Union 
maintains,  identified  the  input  coils  and 
determined  the  chemistry  of  the  input 
coils  from  the  suppliers'  mill 
certificates. 

Union  fiinally  notes  that,  in  the 
parallel  review  of  Union's  corrosion- 
resistant  products,  petitioners  explicitly 
conceded  that  Union  has  a  single 
product  coding  system  in  both  the  U.S. 
and  home  markets.  Therefore,  to  the 
extent  that  the  product  coding  system 
was  verified  in  one  market,  it  was 
verified  generally. 

Union  protests  that  petitioners' 
alleged  claim  that  the  Department's  final 
determination  is  driven  by  a  single 
sentence  in  the  verification  report 
makes  a  "mockery"  of  the  antidimaping 
law  and  procedures  in  general  and  of 
this  proceeding  in  particular.  Union 
states  that  in  petitionees'  view  the  final 
decision  in  this  case  was  effectively 
made  on  May  16, 1995,  by  the  authors 
of  the  verification  report  when  they 
inserted  the  allegedly  damning  sentence 
into  the  record.  Union  further  notes  that 
petitioners  portray  that  one  sentence  as 
"handcuffling]"  the  Department  without 
regard  to  any  analysis  of  all  the  other 
information  on  the  record  of  this 
proceeding.  As  a  matter  of  law,  Union 
avers,  the  Department's  preliminary  and 
final  determinations  must  be  based 
upon  a  comprehensive  analysis  of  the 
total  record  of  the  proceeding.  Union 
contends  that  conclusory  statements  in 
internal  Department  memoranda  are  of 
value  only  if  supported  by  the  record. 
Union  argues  that  the  iJepartment's 

Ereliminary  determination  that  Union's 
ome-market  product  characteristics 
were  not  fully  verified  was  based  on  an 
incomplete  and  erroneous  presentation 
of  the  facts  on  the  record.  Union  claims 
that  the  decision  memorandum  elevates 
two  potential  ancillary  means  of 
verification  (mill  certigcates  and 
customer  notifications)  to  central  status 
on  no  basis  other  than  the  fact  that  these 
documents  were  not  retained.  Union 
claims  the  Department  verified  the 
accuracy  of  Union's  home-market 
product  characteristics  through  other 
means,  and  had  many  others  available. 
Union  also  takes  issue  with  the  verifiers 
not  having  advised  Union  at  verification 
of  any  outstanding  concerns  over 
product  characteristics  based  on 
product  codes.  Had  the  Department 
expressed  any  such  concerns.  Union 
argues  it  could  have  suggested 
additional  ways  to  verify  its  data,  but 
was  denied  the  opportunity. 

Petitioners  protest  what  they  term 
Union's  "eleventh-hour  attempt  to 
"clarify,"'  long  after  its  May  23,  1995, 
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submission  pur  ijorting  to  correct  certain 
aspects  of  the  D  ibartment's  saleis 
verification  rep(^ft,  the  sentence  in  that 
report  which  stated  that  the  Department 
was  unable  to  verify  Union's  home- 
marlcet  product  characteristics,  by 
saying  the  sent^^  "(was)  in  error  or 
(...)  misleading  because  overly 
broad  when  wri^^en."  Petitioners  argue 
that  Union  should  not  be  allowed,  at 
this  late  date  in  the  proceeding,  to  assert 
that  the  report  wis  inacciu-ate  in  this 
regard  when  it  cnuld  have  raised  this 
concern  long  agi|>  but  elected  not  to  do 
so.  Union,  petiti^ers  state,  simply 
failed  to  present  to  the  Department 
during  verification  any  documentation 
supporting  the  premise  that  Union's 
home-market  product  characteristics 
had  accurately  boen  verified. 

Petitioners  dispute  Union's  suggestion 
that  only  a  minortty  of  product 
characteristic  vaHables  were  derived 
bom  the  internal  product  code. 
Petitioners  point  out  that  the 
verification  report  specifically  says  the 
opposite  in  threci  different  places,  and 
that  Union  neve*  Attempted  to  clarify  or 
rebut  these  statesients.  Union's  claim 
that  certain  prodiiict  characteristics  were 
derived  fitnn  the  product's  name  is  a 
non  sequitur  in  petitioners'  view.  They 
argue  that  while  these  physical 
characteristics  may  be  associated  with 
the  product  name,  that  claim  in  no  way 
demonstrates  tha|t|the  product  actually 
produced  and  sold  possesses  the 
physical  characteristics  attributable  to  it 
by  virtue  of  its  product  name. 
Petitioners  add  that  such  a 
demonstration  cdikld  only  have  been 
effected  by  proviong  the  Department 
with  production  records  indicating  the 
physical  characteristics  of  the  products 
produced  and  sold  (e.g.,  production 
orders  or  mill  certificates),  which  Union 
failed  to  do.  In  any  event,  petitioners 
argue,  even  if  a  minority  of  Union's 
reported  product  kiharacteristics  were 
derived  from  its  internal  product  code, 
it  would  be  unreasonable  to  limit 
application  of  partial  BIA  to  specific 
product  charactetiptics,  because  Union's 
home-market  saleji  cost,  and  CV  data 
would  still  be  tainted.  Petitioners 
suggest  that  the  Diapartment,  if  it 
persists  in  applyinjg  partial  BIA  to 
Union,  could  use  as  partial  BIA  the 
highest  VCOMH  reported  in  Union's 
database  for  purposes  of  calculating  the 


difiner  adjustment 
CV 


AS  well  as  COP  and 


Respondent  dei  jes  that  the 
Department's  prel  itninary  results  reward 
Union  and  urges  t  ie  Department  to 
reject  the  notion  tliiat,  absent  any 
evidence  of  manipulation,  a  20  percent 
difiner  adjustment  would  provide  future 


respondents  with  an  incentive  to 
manipulate  the  model-match  process. 

Union  argues  that  even  if  the 
Department  justifiably  determined  that 
Union's  product  characteristics  had 
inadequately  been  verified,  its  decision 
to  resort  to  partial  BIA  was  wrong,  since 
the  statute  affords  the  Department  broad 
discretion  to  base  FMV  on  CV.  Because 
Union's  CV  data  was  verified  and 
reflects  the  cost  of  the  products  sold  in 
the  United  States,  and  the  Department's 
stated  policy  is  to  use  as  much  of  a 
respondent's  data  as  possible,  the 
Department  had  a  responsibility  to  use 
Union's  own,  verified  data  rather  than 
using  a  flat,  across-the-board  difiner  of 
20  percent  as  BIA.  Respondent  notes 
that  a  comparison  of  U.S.  price  to  CV  is 
totally  imaffected  by  the  perceived 
problems  with  the  verification  of 
product  characteristics  and  suggests  that 
in  light  of  the  Department's  concerns, 
the  use  of  CV  is  "the  obvious 
alternative." 

Petitioners  counter  that  Union's  CV 
database  is  just  as  tainted  by  the  failure 
adequately  to  verify  product 
characteristics  as  Union's  sales 
database.  Union,  they  claim,  mistakenly 
believes  that,  because  the  product 
characteristics  associated  with  the 
merchandise  sold  by  Union  in  the  U.S. 
market  are  not  in  dispute,  the  costs 
associated  with  producing  that 
merchandise  are  also  not  in  dispute. 
Petitioners  state  that,  due  to  the 
Department's  inability  to  verify  the 
accuracy  of  Union  Steel's  reported 
home-market  product  characteristics, 
the  physical  characteristics  of  the 
products  whose  production  levels 
Union  used  in  calculating  the  unit  cost 
of  each  given  product  are  either 
unknown  or  unreliable. 

Petitioners  argue  further  that  even  if 
the  per-unit  costs  used  to  calculate  CV 
are  not  tainted  by  the  product- 
characteristic  deficiency,  CV  is 
nevertheless  unreliable  because  the 
home-market  profit  component  of  CV  is 
tainted  by  that  deficiency.  The  profit 
component  of  CV  is  based  on  the 
wei^ted-average  profit  made  on  home- 
market  sales.  Since  the  Department 
cannot  be  certain  that  the  reported  COP 
of  home-market  products  is  being 
compared  to  the  proper  home-market 
sales  and  prices,  the  Department  cannot 
be  certain  that  the  profit  component  of 
Union's  CV  is  accurate.  This  deficiency, 
petitioners  contend,  renders  the 
reported  CV  amounts  unreliable. 

Petitioners  also  affirm  that  the  statute 
does  not  give  the  £)epartment  discretion 
to  use  CV  as  FMV  when  home-market 
sales  data  is  not  verified.  They  note  the 
statute  provides  that  theJDepartment 
may  use  CV  when  home-market  sales 


are  found  to  be  below  cost  in  significant 
numbers  and  when  there  are  no 
matchable  numbers  in  the  home-market 
because  they  exceed  the  20  percent 
difiner  test.  In  those  situations, 
petitioners  observe,  the  Department  has 
before  it  otherwise  usable  and  properly 
verified  data  which  cannot  be  used  in 
mai^gin  calculations.  In  this  case, 
however,  the  Department  did  not  have 
home-market  sales  data  that  was 
otherwise  usable  according  to 
petitioners.  Petitioners  aigue  that  when 
the  Department  is  unable  to  verify 
submitted  data,  as  it  was  in  this  case, 
the  statute  requires  the  Department  to 
resort  to  BLA,  which  is  always  an 
adverse  inference.  In  this  case,  they 
claim  using  Union's  CV  data  is  not 
adverse  to  Union  and  would  reward 
Union. 

Petitioners  counter  that  the  record  is 
unclear  as  to  whether  the  Department 
"repeatedly"  tied  the  product  codes  to 
sales  and  production  documents,  as 
claimed  by  Union.  Even  if  the 
Department  did  repeatedly  perform  each 
of  these  tasks  cited  by  Union, 
petitioners  argue  that  none  of  these 
tasks  [i.e.,  tying  product  codes  from 
sales  invoice  to  sales  tape,  tracing 
invoice  data  to  sales  ledgers,  checking 

Eroduct  codes  against  a  product  code 
ey.  checking  U.S.  product 
characteristics  against  mill  test 
certificates)  in  any  way  confirmed  that 
products  sold  in  the  home-market 
possessed  the  physical  characteristics 
reported  by  Union. 

Petitioners  claim  that  the  statute 
requires  the  Department  to  verify  the 
accuracy  of  the  data  submitted,  not 
some  proxy  thereof.  They  note  that 
Union  has  admitted  on  the  record  that 
its  home-market  customers  are 
somewhat  less  concerned  than  U.S. 
customers  with  the  accuracy  of  product 
specifications.  Therefore,  petitioners 
argue,  verification  of  U.S.  product 
characteristics  cannot  serve  as  proxy  or 
surrogate  for  verification  of  home- 
market  product  characteristics. 
Petitioners  allege  that,  to  the  extent  that 
the  internal  product  code  was  the  basis 
for  matching  home-market  products  to 
U.S.  products.  Union  had  an  incentive 
to  ensure  that  the  product  code  assigned 
to  an  individual  home-market  sale 
resulted  in  the  most  favorable  match. 
Petitioners  claim  that  Union  does  not 
seem  to  recognize  that  submitted  data 
must  be  verified  not  to  its  own 
satisfaction,  but  to  the  Department's. 

Petitioners  also  argue  that  the 
verification  reports  cited  by  Union  as 
evidence  that  the  Department  normally 
applies  a  lower  standard  for  verification 
of  product  characteristics  than  was  the 
case  here  are  all  inapposite.  In  those 
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cases,  petitioners  claim,  the  Department 
was  not  verifying  the  accuracy  of 
product  characteristics  as  reflected  by 
product  codes,  but  rather  whether  the 
merchandise  was  in-scope  versus  out-of- 
scope.  or  whether  the  respondent  had 
completely  reported  all  sales  of  the 
subject  merchandise.  In  those  cases, 
according  tp  petitioners,  the  Department 
was  provided  with  other 
documentation,  including 
documentation  furnished  by  the 
customer,  such  as  purchase  orders  and 
order  confirmations. 

Petitioners  contend  there  is  a  critical 
distinction  between,  on  the  one  hand, 
verifying  whether  merchandise  is  in- 
scope  or  whether  all  sales  of  the  subject 
merchandise  during  the  POR  were 
reported,  and,  on  the  other  hand, 
whether  the  reported  products  actually 
possess  the  physical  characteristics 
reported.  The  former  is  a  preliminary, 
general  inquiry  which  is  designed  to 
ascertain  whether  all  sales  have  been 
reported,  while  the  latter  is  a  separate, 
detailed  inquiry  designed  to  ensure  that 
the  physical  characteristics  of 
comparison  products  were  accurately 
reported.  In  this  case,  petitioners  assert, 
the  Department  was  unable  to  verify  the 
accuracy  of  Union  Steel's  reported 
home-market  product  characteristics  in 
the  context  of  the  latter  inquiry. 

Further,  as  Union  has  conceded,  the 
verification  techniques  employed  in  a 
given  instance  are  dependent  on  the 
specific  facts  of  each  case.  Petitioners 
state  that  the  Department  has 
considerable  latitude  in  conducting 
verification  and  "It]he  decision  to  select 
a  particular  method  of  verification  rests 
solely  within  [the  Department's]  sound 
discretion."  See  Floral  Trade  Council  v. 
United  States.  822  F.  Supp.  766  (CIT 
1993).  Petitioners  stress  that  Union,  as 
the  requester  of  the  review,  has  only 
itself  to  blame  for  not  preserving  vital 
documentation  months  after  the  review 
had  started.  In  addition,  petitioners  note 
that  Union  gave  the  Department  reason 
to  distrust  the  company's  reported 
product  characteristics  by  placing  on 
the  record  a  report,  prepared  by  a 
private  consulting  firm  in  Union's 
employ,  which  stated  that  the 
respondent  was  incapable  of  tracing  its 
production  records  to  individual 
shipments. 

Petitioners  claim  that  Union's  post 
hoc  explanation  of  the  production 
records  it  allegedly  maintained  does  not 
demonstrate  the  accuracy  of  its  reported 
home-market  product  codes.  Petitioners 
allege  that  the  explanation  furnished  by 
Union  with  regard  to  post-POR  records 
allegedly  examined  by  the  Department's 
verifiers  constitutes  new  factual 
information  that  should  be  stricken  from 


Union's  case  brief.  Petitioners  argue  that 
explanation  does  not  exist  anywhere  on 
the  record,  nor  is  it  clear  that 
verification  reports  or  exhibits  support 
that  purported  explanation. 
Consequently,  petitioners  request  that 
this  explanation  be  stricken  from  the 
record  and  ignored  on  the  grounds  that 
it  is  untimely  submitted.  In  any  event, 
these  materials  were  examined  by 
petitioners  for  the  limited  purpose  of 
ascertaining  the  accuracy  of  Union's 
reported  date  of  sale  in  the  home- 
market.  Therefore,  petitioners  claim  any 
assertion  that  these  materials  support 
home-market  product  characteristics  is 
post  hoc  and  unverified. 

Petitioners  also  deny  that  the  cost 
verification  supports  the  validity  of 
Union's  internal  product  coding  system. 
They  claim  that  the  cost  verifiers  did 
not  ascertain  whether  the  reported 
internal  codes  accurately  reflected  the 
characteristics  of  products  produced 
and  sold.  Rather,  petitioners  say,  the 
verifiers  tested  input  costs  on  the  basis 
of  the  specifications  of  Union's  internal 
product  code  and  physical  dimensions. 
It  is  unclear,  petitioners  note,  whether 
the  products  that  Union  reported  as 
coming  off  its  production  line  actually 
possessed  the  physical  characteristics 
represented  by  the  internal  product 
code  assigned  to  them  in  the  accounting 
records  maintained  with  respect  to 
production.  Finally,  petitioners  argue, 
the  fact  that  the  accuracy  of  the  internal 
code  may  have  verified  with  respect  to 
one  market  (the  United  States)  does  not 
mean  it  verified  with  respect  to  the 
other  (Korea).  Even  if  the  Department 
incorrectly  concluded  that  the  accuracy 
of  Union's  internal  product  code  with 
respect  to  products  produced  for  the 
home-market  was  verified,  the  accuracy 
of  the  codes  appearing  on  self-generated 
commercial  invoices  for  home-market 
sales  remains  unverified.  Petitioners 
object  to  Union's  suggestion  that  the 
Department  could  have  employed 
alternative  verification  techniques, 
thereby  trying  to  usurp  the  Department's 
role.  They  note  that  the  verification 
outline  clearly  put  the  respondent  on 
notice  as  to  the  goals  of  the  verification 
and  as  to  the  type  of  supporting 
documentation  Union  would  be 
required  to  produce.  It  was  therefore 
"unconscionable"  for  Union  to  destroy 
records  that  would  have  allowed  the 
Department  to  verify  the  accuracy  of  the 
most  critical  component  of  antidumping 
analysis — the  product  characteristics 
assigned  to  each  control  number, 
according  to  petitioners.  It  is  incumbent 
upon  a  respondent  to  volunteer  to  the 
Department's  verifiers  information  as  to 
what  sort  of  documentation  is  available 


to  permit  verification.  It  would  appear 
that  by  inserting  the  consulting  firm's 
report  on  the  record  of  the  verification, 
Union  wqs  fully  aware  of  the  problem 
posed  by  verifying  home-market 
product  characteristics.  Yet  it  was  not 
until  the  case  brief  that  Union 
volunteered  the  existence  of  documents 
which  Union  claims  would  have 
permitted  such  a  verification.  Union 
had  repeatedly  denied  that  production 
records  could  be  tied  to  shipment 
records.  Union  also  suggests  post  hoc 
that  inventory  records  could  have  been 
used  to  verify  product  characteristics, 
yet  the  consulting  firm's  report  states 
outright  that  these  records  are 
inacciu-ate.  If  the  product  code  could 
not  be  verified  for  home-market  sales, 
petitioners  suggest,  it  is  doubtful  that 
the  accuracy  of  the  product  codes  in  the 
inventory  records  could  have  been 
verified.  Petitioners  affirm  that  there  is 
no  requirement  that  the  Department 
inform  a  respondent,  during 
verification,  of  errors  and  deficiencies 
discovered  during  same. 

Petitioners  dispute  Union's 
contention  that  the  Department's 
preliminary  decision  to  use  BIA  was 
arbitrary  because  it  was  based  on  a 
comparison  of  Union's  recordkeeping 
practices  with  those  of  Dongbu. 
Petitioners  find  this  "strange,"  since  in 
its  case  brief.  Union  itself  compared  its 
recordkeeping  practices  to  those  of  other 
respondents  in  non-flat-rolled-steel 
cases  in  an  attempt  to  demonstrate  the 
validity  of  its  records.  As  to  Union's 
contention  that,  in  fact,  its 
recordkeeping  practices  differ  Uttle  from 
Dongbu's,  petitioners  point  out  that 
Union  officials  or  coimsel  were  not 
present  at  Dongbu's  verification,  that 
Dongbu  never  asserted  (as  Union  did) 
that  it  was  incapable  of  tracing 
production  to  shipment,  that  it  was  able 
to  show  certain  production  records  to 
the  Department,  and  that  Dongbu  had 
not  destroyed  all  of  its  home-market 
production  records  relating  to  the  POR. 

Department's  Position 

We  disagree  with  petitioners  that  the 
Department  should  have  applied  total 
BIA  to  Union.  The  Department  applies 
total  BIA  when  a  respondent  refuses  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required, 
or  otherwise  significantly  impedes  a 
proceeding.  See  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  from  France,  et  al;  Final 
Results  of  Antidumping  Administrative 
Reviews,  60  FR  10900, 10908  (February 
28, 1995),  Allied-Signal  Aerospace  Co. 
V.  United  States,  996  F.2d  1185  (Fed. 
Cir.  1993);  NTN  Bearing  Corp.  of 
America  v.  United  States,  Slip  Op.  93- 
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129  (CIT  July  i3, 1993).  The  Department 
considers  the  ^rrors  and  inconsistencies 
in  Union's  su  linission  to  be  of  such  a 
nature  that  thiajy  do  not  warrant  the  use 
of  BIA,  as  discussed  below.  With  respect 
to  U.S.  date  of  sale  discrepancies,  we 
agree  with  re^ondent  that  this  has 
already  been  addressed  in  the 
preliminary  results  by  using  date  of 
shipment  as  date  of  sale. 

We  agree  with  respondent  that  the 
cases  cited  by  |>etitioners  regarding  the 
destruction  of  Records  are  not  applicable 
to  this  instancjd.  In  Krupp  Stahl  AG  v. 
United  States,  B22  F.  Supp.  789  (OT 
1993).  for  instance,  respondent 
purposefully  d^troyed  all  records  for 
the  POR,  making  it  impossible  for  them 
to  respond  to  our  questionnaire  or 
enable  us  to  vprify  any  submitted 
information,  "^fiat  is  not  the  case  with 
Union.  FoUoWlng  its  normal 
procedures,  Upion  did  n6t  retain  mill 
certificates  or  Idther  dociunents  needed 
to  verify  hom^^market  product 
characteristics.  However,  all  other 
documentatioht  was  maintained  and 
there  is  no  evidence  that  respondent's 
failure  to  retain  certain  records  was 
intended  to  in^))ede  our  ability  to 
conduct  this  piitoceeding. 

Although  WB  reassert  our 
determination  that  applying  only  partial 
BIA  to  Union  1^  warranted,  after 
analyzing  all  d(^mments  received  and  re- 
evaluating the!  Information  on  the 
record,  we  areltnodifying  our 
application  of  partial  BIA  compared  to 
the  preliminary  results.  Because  Union's 
reported  homa-knarket  product 
characteristics  were  not  verifiable,  it 
was  not  possible  for  the  Department  to 
make  reliable  price-to-price 
comparisons.  Siich  deficiencies  may 
warrant  the  usjai  of  total  BIA  in  many 
circumstances.  In  this  particular  case, 
however,  the  Department  has  concluded 
that  the  use  of  tjotal  BIA  is  unwarranted 
for  the  following  reasons: 

•  Union's  normal  business  practice  at 
the  time  was  not  to  retain  certain 
production  records,  such  as  mill 
certificates; 

•  there  is  no  evidence  on  the  record 
that  Union  del  iperately  refrained  from 
retaining  those  t«cords  with  the  purpose 
of  impeding  the  Department's  ability  to 
conduct  this  proceeding; 

•  we  were  able  to  verify  product 
characteristics  of  the  merchandise  sold 
in  the  U.S.  maijket  and  to  link  specific 
U.S.  sales  to  control  numbers;  and 

•  CV  was  asiociated  with  specific 
control  nimibeji. 

In  light  of  the  above,  and  because  the 
Department  is  gating  Union  and  DKI  as 
a  single  produdOr  of  certain  cold-rolled 
carbon  steel  flat  products  for  purposes 
of  this  review,  We  determined  to  use 


DKI's  home-market  sales  and  our  usual 
below-cost  sales  test  as  bases  for 
comparison  in  cases  where  U.S.  sales  by 
Union  were  matched  to  similar, 
contemporaneous  sales  by  DKI  in  the 
home  market.  Where  Union's  U.S.  sales 
could  not  be  matched  to  similar, 
contemporaneous  DKI  transactions  in 
the  home  market,  or  where  such  DKI 
transactions  failed  the  below-cost  test, 
we  determined  that  basing  FMV  on  CV, 
in  accordance  with  section  773(a)(2)  of 
the  Act,  was  warranted.  While  we  were 
able  to  match  all  of  Union's  U.S.  sales 
to  similar,  contemftoraneous,  DKI 
transactions  in  the  home  market,  all  of 
these  DKI  transactions  were  below  cost, 
which  caused  CV  to  be  used  as  the  basis 
for  FMV  in  all  instances. 

Section  773(e)(l)(B)(ii)  of  the  Act 
requires  that,  as  a  component  of  CV,  an 
amount  for  profit  shall  be  used  that  is 
equal  to  that  usually  reflected  in  the 
sales  of  the  merchandise  made  by 
producers  in  the  country  of  exportation, 
except  that  the  amount  of  profit  shall 
not  be  less  than  8  percent  of  the  simi  of 
such  general  expenses  and  cost.  In  this 
instance  we  were  unable  to  determine 
the  actual  amount  of  Union's  profit 
because  the  profit  component  of  Union's 
reported  CV  data  is  derived  from 
Union's  home-market  COP  database, 
which,  as  we  explained  above,  is  not 
usable  because  we  could  not  verify 
Union's  home-market  sales  product 
characteristics.  Because  these  product 
characteristics  could  not  be  verified,  we 
were  unable  to  match  specific  sales  to 
specific  costs;  thus,  it  was  not  possible 
to  determine  the  actual  profit  for 
specific  products  based  on  a 
transaction-by-transaction  analysis. 
Consequently,  because  of  this  failure  of 
verification,  the  Department,  pursuant 
to  section  776(c)  of  the  Act,  resorted  to 
the  use  of  BIA  in  order  to  determine  the 
profit  component  to  be  used  in 
calculating  CV.  As  partial  BIA,  we  have 
used  the  higher  of  tne  weighted-average 
profit  for  all  of  Union's  above-cost 
home-market  sales  or  the  statutory  8 
percent  profit. 

In  order  to  determine  which  of 
Union's  sales  were  made  at  prices  above 
the  COP,  we  calculated  a  simple  average 
of  all  COPs  reported  by  Union.  We  were 
unable  to  calculate  a  weighted-average 
COP  because  we  coultknot  link  Union's 
COP  database  to  individual  home- 
market  sales  as  Union's  home-market 
sales  product  characteristics  could  not 
be  verified.  After  calculating  the  simple 
average  COP,  we  compared  that  cost  to 
each  individual  home-market  sale  to 
determine  which  sales  were  made  at 
prices  above  the  average  COP. 

Once  we  had  determined  which 
home-market  transactions  were  made  at 


prices  above  the  simple  average  COP, 
we  calculated  the  transaction -specific 
profit  on  each  of  those  sales.  This  was 
done  by  first  calculating  the  sales  value 
of  each  individual  home-market 
transaction  (i.e.,  net  price  times  sales 
quantity).  From  each  sales  value  we 
subtracted  the  value  of  the  COP.for  that 
particular  transaction  to  determine  the 
transaction-specific  profit  (i.e.,  sales 
value  minus  simple  average  COP  times 
sales  quantity).  Finally,  we  weight- 
averaged  the  transaction-specific  profits 
for  purposes  of  deriving  an  overall  profit 
percentage  for  use  in  the  CV  calculation. 
We  were  able  to  weight-average  profit 
because  we  verified  the  quantities  and 
prices  of  Union's  individual  home- 
market  sales  transactions. 

Given  Union's  home-market  data 
deficiencies,  we  determined  that  this 
approach  was  a  reasonable  means  to 
calculate  the  profit  component  of  CV. 
We  used  as  much  of  Union's  verified 
data  as  possible.  However,  where 
verified  data  were  not  available,  we 
resorted  to  partial  BIA.  still  using 
Union's  data  but  in  a  more  adverse 
manner  than  if  the  data  in  question  had 
not  failed  to  verify.  We  concluded  that 
adopting  this  partial  BIA  approach, 
rather  than  using  the  statutory 
minimum  profit,  comported  with  the 
statute,  the  Department's  practice,  and 
with  Court  precedent.  As  the 
Department  has  previously  noted,  "the 
noncomplying  respondent  cannot  find 
itself  in  a  better  position  as  a  result  of 
failing  to  comply  with  the  Department's 
information  request  than  had  the 
respondent  provided  the  Department 
with  complete,  accurate  and  timely 
data."  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  56  FR  47451,  47453  (September 
19, 1991).  See  also  National  Steel  Corp.. 
et  al.  V.  United  States,  870  F.  Supp. 
1130, 1135  (CIT  1994)  (approving  use  of 
adverse  partial  BIA  when  only  part  of 
the  submitted  information  is  deficient). 
Because  the  calculated  weight-averaged 
profit  was  lower  than  8  percent, 
however,  we  used  the  statutory 
minimimi  profit  for  CV  purposes. 

In  any  future  review  of  this  order, 
however,  the  Department  expects  Union 
to  retain  any  and  all  records,  including 
production  records,  necessary  to  permit 
the  Department  to  verify  Union's  home- 
market  product  characteristics. 

Union  argued  that  use  of  even  partial 
BIA  by  the  Department  was 
inappropriate  for  the  following  reasons. 
Union  claimed  that  the  difficulty  in 
verifying  home-market  product 
characteristics  was  limited  to  those 
defined  by  the  internal  product  code, 
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which  is  only  partially  correct.  The 
internal  product  code  did  serve  as  the 
basis  for  categorizing  many  of  the  cold- 
rolled  model-match  variables;  however, 
it  was  the  basis  for  a  majority  of  the 
variables,  rather  than  just  the  five 
referenced  by  respondent.  In  fact,  five  of 
the  six  most  important  variables  in  the 
model-match  hierarchy  were  derived 
from  the  internal  product  code,  and 
Union's  methodology  for  categorizing  an 
additional  variable  (yield  strength)  on 
specific  sales  was  not  explained  to  the 
Department.  Since  Union  did  not 
maintain  records  of  any  correspondence 
with  its  home-market  customers  prior  to 
shipment  indicating  the  product  being 
sought,  and  the  description  of  products 
sold  in  the  home  market  and  appearing 
on  the  Commercial  invoices  was  only 
the  internal  product  code,  with  the 
exception  of  thickness  and  width,  the 
Department  could  not  verify  that  the 
product  code  represented  an  accurate 
reflection  of  the  product  sold  and 
shipped.  The  fact  that  Union  did  not 
preserve  production  records  for  its 
home-market  sales,  such  as  mill 
certificates,  which  would  provide  this 
detailed  information  on  products 
produced  and  which  would  link  these 
products  to  specific  sales,  prevented  the 
Department  from  determining  the 
accuracy  of  this  system. 

With  respect  to  Union's  claims  that 
the  Department  relies  on  commercial 
documentation,  such  as  invoices  and 
sales  ledgers,  to  verify  internal  product 
codes,  we  note  that  Union's  invoices — 
unlike  those  for  many  companies — do 
not  contain  a  detailed  product 
description  of  the  product  sold.  Neither 
did  Union  maintaii^any  customer 
correspondence  or  any  documentation 
which  contained  such  a  detailed 
product  description.  With  respect  to  the 
cases  cited  by  Union,  we  note  that  the 
reference  in  Brass  Sheet  and  Strip  from 
Canada  was  not  relevant  to  verifying 
product  characteristics  as  it  involved  a 
volume  and  value  trace.  The  reference 
to  Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel  Standard.  Line 
and  Pressure  Pipe  from  Brazil  and 
Germany  was  also  not  relevant  to  the 
present  case,  as  that  case  involved  the 
use  of  industry-wide  product  codes.  No 
such  claim  was  made  by  Union;  indeed 
Union  consistently  referred  to  its  codes 
as  "internal"  product  codes. 

Union  also  alleges  that  the  internal 
product  code  was  the  same  as  that  used 
for  U.S.  sales  and  the  Department  was 
able  to  verify  its  accuracy.  Products  sold 
in  the  United  States,  however,  had 
commercial  invoices  with  detailed 
descriptions  of  the  product  sold,  and  the 
necessary  mill  certificates  that  could  be 
used  to  confirm  these  product 


descriptions.  In  addition,  products  sold 
in  the  two  markets  possess  different 
physical  and  mechanical  characteristics, 
are  made  to  different  specifications,  and 
are  coded  differently  in  the  internal 
product  code. 

We  note  that  Union,  in  its  case  brief 
of  October  2, 1995  (at  15  et  seq.),  almost 
seven  months  after  the  verification  and 
five  months  after  the  sales  verification 
report  ("SVR")  was  issued,  suggests  that 
the  Department  could  have  used 
alternative  verification  techniques  to 
verify  Union's  home-market  product 
characteristics.  If  that  were  true, 
respondent  could  have  suggested  these 
techniques  during  the  verification  itself, 
but  did  not  do  so.  Only  the  respondent 
is  in  a  position  to  know  what 
documentary  evidence  there  exists  in  its 
possession;  it  is  the  respondent's 
responsibility  to  determine,  prior  to  the 
verification,  what  documentary 
evidence  exists  in  its  records  which 
supports  the  information  previously 
supplied  to  the  Department,  and  to 
provide  such  documentary  evidence  to 
the  Department's  verifiers.  It  is  not  the 
responsibility  of  the  Department's 
verifiers  to  guess  what  records  might  be 
in  the  respondent's  possession  and  to 
suggest  to  the  respondent  how  it  might 
best  docimient  the  information  provided 
in  the  questionnaire  responses.  We  note 
further  that,  at  verification,  Union 
entered  as  a  verification  exhibit  a ' 
consulting  report  stating  that  Union's 
production  and  inventory  records  are 
inacciirate.  See  Union's  SVR  of  May  16, 
1995,  at  10.  This  calls  into  question  the 
possibility  of  successfully  employing 
the  alternative  techniques  Union  is  now 
advocating.  Finally,  contrary  to  Union's 
claim,  the  Department  did  not  examine 
at  verification  post-POR  mill  certificates 
as  well  as  "factory  inspection  cards"  for 
certain  home-market  sales  within  the 
FOR. 

Union's  assertion  that  its 
recordkeeping  practices  do  not  differ 
significantly  from  Dongbu's  is  also 
incorrect.  I)ongbu,  like  most  other 
parties  in  these  flat-rolled  steel 
proceedings,  did  maintain  mill 
certificates  on  at  least  some  of  its  home- 
market  sales  during  the  FOR.  Dongbu 
also  retained  various  customer 
correspondence  ct^taining  product 
descriptions.  While  it  is  not  the 
Department's  practice  to  mandate  that 
respondents  keep  their  records  in  a 
particular  manner,  in  this  case  all  of  this 
information,  as  well  as  any  alternative 
documentation  which  could  have 
served  to  verify  reported  product 
characteristics,  was  lacking  for  Union, 
or  not  brought  to  the  Department's 
attention. 


We  disagree  in  part  with  petitioners' 
assertion  that  the  CV  cost  data  are.  not 
viable  because  production  quantities 
were  used  to  allocate  costs.  While  it  is 
true  that  the  quantities  of  each  control 
number  sold  were  used  to  reconcile 
total  costs  to  respondent's  financial 
statements,  these  quantities  were  not 
used  to  build  up  individual  costs  by 
control  nimiber.  Instead,  Union  used 
average  material  costs  based  on 
withdrawals  from  inventory.  The 
weighted-average  costs  were  then 
applied  to  a  specific  control  number,, 
and  therefore,.the  final  production 
quantity  of  that  control  number  was  not 
relevant.  For  fabrication  costs.  Union 
used  the  pass-through  quantities  for 
each  process  to  acciunulate  and  allocate 
costs  to  a  specific  control  number. 
Again,  the  final  production  quantity  was 
not  used  to  allocate  costs,  and  therefore, 
is  irrelevant.  Thus,  we  are  satisfied  that 
Union's  method  of  assigning  a  cost  to  a 
specific  control  number  is  reasonable 
and  that  total  costs  [i.e.,  materials,  labor, 
overhead)  were  allocated  to  either 
home-market,  third-country,  or  U.S. 
merchandise. 

We  agree  with  petitioners  that  the 
explanation  in  Union's  case  brief  with 
regard  to  post-POR  records  examined  by 
the  Department's  verifiers  does  not  exist 
anywhere  on  the  record  and  that  the 
verification  reports  or  exhibits  do  not 
support  that  explanation.  In  fact,  we  had 
already  requested  that  the  parties  delete 
this  information  from  their  briefs,  on  the 
grounds  that  it  was  untimely  submitted. 
This  information,  therefore,  is  no  longer 
on  the  record. 

As  we  are  not  using  total  BIA. 
comments  regarding  the  choice  of  a  total 
BIA  margin  are  moot. 

Comment  12 

Petitioners  contend  that  Union  Steel's 
submitted  COP  and  CV  data  must  be 
revised  to  reflect  product-specific  costs. 
According  to  petitioners.  Union 
improperly  assigned  the  same  cost  of 
manufacturing  to  multiple  products  in 
its  COP  and  CV  databases  when  these 
products'  physical  characteristics 
differed  in  yield  strength,  width, 
temper-rolling,  annealing,  and/or 
surface  finish  in  its  home-market  sales 
listing,  and  differed  in  thickness 
tolerance  in  its  U.S.  sales  listing.  The 
petitioners  argue  that  products  with 
such  differences  in  physical 
characteristics  are  not  identical  artd 
have  distinct  production  costs.  For 
example,  producing  a  product  to  a 
smaller  tolerance,  temper-rolling  or 
annealing  a  product,  or  adding  various 
surface  finishes  all  require  further 
processing  and,  consequently,  entail 
additional  costs.  Union,  therefore. 
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should  not  hayfe  reported  these  pn^ucts 
as  having  the  $4me  COM.  Even  more 
troubling,  accptding  to  petitioners,  is 
the  fact  that  Union  reported  different 
COMs  for  certiin  products  possessing 
identical  physical  characteristics  writh 
the  exception  plf  width.  Thus,  to  avoid 
any  manipulatjiJDn  of  cost,  the  petitioners 
request  that  thjei  Department  adjust 
Union's  cost  data  to  eliminate  the 
distortion  caused  by  inappropriate  cost 
allocations.     I 

Union  contends  that  its  cost  data  were 
reported  to  an  appropriate  degree  of 
specificity.  Undpn  states  that  die 
petitioners  claim  is  made  without  any 
substantial  sui^port  because  the 
Department's  hierarchy  is  not  based  on 
physical  characteristics  alone,  and  that 
there  are  no  reasons  to  expect  any  given 
company  to  traqk  possible  small 
differences  in  0sts  that  may  be 
associated  witlil different  classifications 
in  the  hierarchjy.  Additionally,  the 
Department's  hierarchy  classification 
chose  to  conform  to  commercial 
practices  rathek-jthan  production 
characteristics  'which  cause  some 
products  to  have  similar  costs  of 
manufacturing.  Furthermore,  Union 
states  the  Department  thoroughly 
verified  produd  costs  by  control 
number  and  found  no  discrepancies. 

Department's  I^6sition 

For  the  final  jiiesults,  we  accepted 
Union's  CONNmlM-specific  costs.  We 
found  that  Uniqii's  cost  data  were 
allocated  to  a  sufficient  level  of  product 
detail  following  the  Department's 
section  D  questionnaire  instructions. 
Following  thes^  instructions,  it  is 
possible  for  soi^e  of  Union's  control 
numbers  to  hav^  identical  COMs  for 
products  that  vtatried  only  in  yield 
strength  and  width.  Specifically,  a 
product's  yieldj  ^trength  is  based  mainly 
on  the  carbon  content  and,  to  some 
extent,  micro  alloying  elements  of  the 
raw-material  input.  A  raw  material 
input  with  a  hiaier  carbon  level  will 
produce  a  prodjulct  with  a  higher  yield 
strength.  HoweVter,  even  though  raw- 
material  inputs  may  vary  in  carbon 
content,  their  acjquisition  cost  can  be 
identical.  Addi^onally,  Union  weight- 
averaged  its  raw!  materials  based  on 
characteristics  Of  the  material  other  than 
the  carbon  contant  [i.e.,  commercial 
quality,  drawing  quality,  and  ASTM 
grade).  Hence,  ^is  possible  for  some  of 
Union's  producjt^  that  are  in  different 
strength  bands  |o  have  no  cost 
differential.  As  if  ar  petitioners'  concern 
that  the  cost  of  |i  lanufacturing  should 
differ  for  produdts  with  different  width, 
we  are  satisfied  that  the  respondent 
reasonably  allotpited  costs  associated 
with  width  diff^  -entials.  For  certain 


types  of  cost.  Union  used  processing 
times  to  allocate  fabrication  costs  by 
deriving  an  average  cost.  This  average 
cost  was  theii  applied  to  specific  control 
numbers.  Therefore,  due  to  this 
averaging  it  is  possible  for  identical 
products,  with  the  exception  of  width, 
to  have  the  same  cost  of  manufacturing. 

Comment  13 

Petitioners  contend  that  the 
conversion  factor  used  by  Union  to 
convert  home-market  sales  of  sheet 
reported  in  theoretical-weight  terms  to 
actual-weight  terms  was  flawed,  because 
Union  was  unable  to  dociiment  the  basis 
for  its  formula  at  verification  and 
because  the  formula,  by  Union's  owrn 
admission,  was  based  on  incomplete 
data  covering  only  a  portion  of  die  FOR. 
Petitioners  suggest  instead  that  the 
Department  apply  a  conversion  factor 
derived  from  the  lowest  ratio 
experienced  by  Union  on  the  basis  of 
information  on  the  record. 

Respondent  counters  that  the 
Department  was  able  to  verify  the 
theoretical-to-actual  weight  conversion 
factor.  Union  states  that  the  sales 
verification  report  was  inaccurate  on 
this  point,  and  that  it  explained  the 
nature  of  the  discrepancy  immediately 
following  the  issuance  of  the  report. 

Department's  Position 

Because  none  of  Union's  home-market 
sales  were  used  in  our  FMV 
calculations,  and  all  of  DKI's  sales  were 
in  coil  (rather  than  sheet)  form,  this 
eomment  is  moot. 

Comment  14 

Petitioners  argue  the  Department 
should  deny  Union's  claimed 
circumstance-of-sale  adjustment  for 
inventory  carrying  costs,  since  during 
verification  Union  prevented  the 
Department's  staff  ftnm  actually 
examining  the  area  in  the  mill  where  the 
physical  inventory  is  stored.  Petitioners 
claim  that  allowing  the  claimed 
adjustment  would  only  reward  Union's 
obstructiveness. 

Respondent  retorts  that  these  costs 
were  fully  verified.  Union  notes  that  it 
does  not  have  a  distinct  warehouse  for 
finished  goods,  and  the  verification 
team  did  examine  inventory  areas  at  the 
mill. 

Department's  Position 

We  disagree  with  petitioners.  During 
the  sales  verification,  the  Department's 
verifiers  were  given  to  understand  that 
there  was  a  separate  area  in  Union's  mill 
dedicated  to  storing  inventory,  but  did 
not  in  fact  see  this  area,  despite  their 
request  to  do  so.  The  cost  verifiers, 
however,  ascertained  that  steel  coils 


were  being  stored  on  the  mill  floor.  The 
Department  also  verified  Union's 
calculation  of  inventory  carrying  costs 
and  traced  the  figures  to  Union's 
accounting  records.  Accordingly,  there 
is  sufilcient  information  on  the  record 
in  support  of  this  adjustment. 

Comment  15 

Petitioners  contend  that  in  calculating 
Union's  USP,  the  Department  must 
deduct  actual  countervailing  and 
antidumping  duties  when  they  are  paid 
by  the  respondent  or  related  parties 
because  (1)  the  plain  language  of  the 
statute  requires  this  conclusion:  (2) 
court  decisions  are  also  consistent  with 
this  conclusion;  and  (3)  the  record 
evidence  demonstrates  that  Union 
America  ("UA")  is  paying  for 
countervailing  and  antidumping  duties 
on  behalf  of  Union's  U.S.  sales  and  that 
those  costs  are  included  in  the  price  to 
the  first  unrelated  party. 

With  respect  to  tne  first  point, 
petitioners  cite  section  772(d)(2)  of  the 
Act,  which  provides  in  relevant  part 
that  "the  purchase  price  and  the 
exporter's  sales  price  shall  be  *  *  * 
reduced  by — except  as  provided  in 
paragraph  (1)(D),  •  *  *  United  States 
import  duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States" 
(19  U.S.C.  §  1677a(d)).  Antidumping 
and  countervailing  duties  are  plainly 
import  duties  "incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States." 
The  language  of  the  statute  does  not 
indicate  that  antidumping  and 
countervailing  duties  are  to  be  excluded 
fi-om  the  phrase  "import  duties." 
Moreover,  petitioners  say.  when  this 
provision  is  read  in  conjunction  with 
section  772(d)(1)(D)  of  the  Act,  the 
conclusion  that  antidumping  and 
countervailing  duties  constitute,  "import 
duties"  under  section  772(d)(2)(A)  is 
inescapable.  Section  772(d)(1)(D) 
provides  that  USP  shall  be  increased  by 
the  amount  of  any  countervailing  duty 
imposed  to  offset  an  export  subsidy.  By 
including  the  phrase  "except  as 
provided  in  paragraph  (1)(D)"  in  section 
772(d)(2)(A),  the  drafters  clearly 
understood  the  subsection's  reference  to 
"import  duties"  as  including 
countervailing  duties  imposed  to  offset 
an  export  subsidy.  This  exception  was 
necessary  to  ensure  that  the  statute  was 
consistent  with  Article  Vll  5  of  the 
GATT,  which  prohibits  the  assessment 
of  both  antidumping  and  countervailing 
duties  to  compensate  for  the  same  cause 
of  imfairly  low-priced  imports,  whether 
by  dumping,or  as  a  result  of  an  export 
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subsidy.  Had  the  exception  not  been 
inserted,  an  amount  would  be  added  to 
USP  by  section  772(d)(1)(D)  and 
deducted  by  section  772(d)(2)(A). 
Therefore,  petitioners  believe.  Congress 
contemplated  that  antidumping  and 
countervailing  duties  were  to  he  treated 
as  "import  duties"  and  deducted  from 
USP. 

With  respect  to  the  second  point, 
petitioners  argue  that  the  Department 
must  also  deduct  the  cost  of 
antidumping  duties  equal  to  the  amount 
of  the  calculated  margin  for  the  period 
being  reviewed.  In  Ff^eml-Mogul  Corp. 
V.  United  States,  813  F.  Supp.  856,  872 
(Crr  1993),  according  to  petitioners,  the 
court  r^ognized  that  section 
772(d)(2)(A)  of  the  Act  requires  the 
Department  to  deduct  any  import  duties 
that  can  accurately  be  determined  at  the 
time  the  Department  is  calculating  the 
current  dumping  margins.  In  this  case, 
once  the  final  results  are  issued.  Union's 
antidumping  duties  will  actually  be 
determined.  Therefore,  petitioners  urge 
the  Department,  in  its  final  results,  to 
deduct  the  difference  between  FMV  and 
USP  (i.e..  the  actual  duty  amoimt)  from 
USP  before  the  final  margin  is 
calculated. 

With  respect  to  the  third  point, 
petitioners  cite  the  verification  report  as 
evidence  that  UA  is  incurring  the  cost 
of  antidumping  and  countervailing 
duties  on  behalf  of  Union,  and  that 
those  costs  are  passed  on  to  the  first 
unrelated  purchaser  in  the  United 
States. 

Petitioners  state  that  the  Department 
must  deduct  the  full  amount  of  the 
countervailing  duties  paid  by  UA  for 
those  entries  covered  by  the  first 
administrative  review  of  the 
countervailing  duty  order  on  the  subject 
merchandise.  Since  no  party  requested 
a  review  of  this  order,  those  duties  have 
become  final  and  they  represent  a 
calculable  cost  to  Union  apart  from  the 
payment  of  the  estimated  antidumping 
duty  deposit.  Therefore,  petitioners 
claim,  the  payment  of  countervailing 
duties  must  be  treated  as  actual  import 
duties  for  purposes  of  calculating 
Union's  diunping  margin. 

Union  replies  that  the  Department  has 
repeatedly  rejected  the  notion  of  treating 
AD/CVD  duties  as  expenses  to  be 
deducted  bom  U.S.  price.  Union  adds 
that,  in  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and   • 
Parts  Thereof  from  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900  (February  28, 
1995),  the  Department  stated  as  follows: 


We  agree  with  respondents  that  making  an 
additional  deduction  from  USP  for  the  same 
antidumping  duties  that  correct  for  price 
discrimination  between  comparable  goods  in 
the  U.S.  and  foreign  markets  would  result  in 
double-counting.  Thus,  we  have  not 
deducted  antidumping  duties  or 
antidumping  duty-related  expenses  from  ESP 
in  this  case. 

Union  states  that  the  Department 
disagreed  writh  petitioners'  claim  that 
antidumping  duties  constitute  a  selling 
expense,  and  notes  that  the 
IDepartment's  practice  has  been  upheld 
by  the  courts.  Finally,  Union  denies  that 
the  intent  of  Congress  has  been  that  AD/ 
CVD  duties  be  deducted  &t)m  USP. 
citing  the  Statement  of  Administrative 
Action  that  accompanied  the  URAA  that 
the  law  "is  not  intended  to  provide  for 
the  treatment  of  antidumping  duties  as 
a  cost." 

Department's  Position 

We  agree  with  respondent.  See  DOC 
Position  to  Petitioners'  Comment  7 
supra. 

Comment  16 

Because  on  three  separate  occasions 
the  Department  requested  information 
from  Union  regarding  its  e£irly-pa3nnent 
discount  policies  for  U.S.  customers, 
and  Union  failed  to  provide  the 
requested  information,  petitioners  argue 
that  the  Department  should  adopt  BIA 
with  respect  to  those  discounts. 
Petitioners  suggest,  as  a  reasonable 
adverse  inference,  that  the  Department 
assume  that  Union  granted  an  early- 
payment  discount  on  any  transaction 
where  payment  was  received  before  the 
due  date. 

Union  claims  that  it  was  fully 
responsive  to  the  Department  with 
regard  to  information  about  this 
discount  and  that  it  was  fully  verified. 
Union  states  that  its  discount  "policy" 
does  not  matter:  all  that  matters  is  that 
it  did  extend  early-payment  discoimts, 
that  it  did  report  them,  and  that  they 
were  verified. 

Department's  Position 

We  agree  with  respondent.  Although 
Union  did  not  explain  its  policy  with 
respect  to  early-payment  discounts  in 
the  U.S.  market,  the  Department  was 
able  to  ascertain  that  Union  in  fact 
extended  certain  early-payment 
discounts,  and  to  verify  to  its 
satisfaction  the  amount  of  such 
discounts.  See  Union's  SVR  of  May  16, 
1995, at  33. 

Comment  17 

Petitioners  ai^e  that  the  Department 
must  revise  Union's  reported  G4A 
expenses  to  account  for  expenses 
incurred  by  the  Dongkuk  Steel  Mill 


("DSfti")  group  as  a  whole.  As  part  of  its 
decision  to  collapse  Union  and  DKI.  the 
Department  determined  that  neither 
Union  nor  DKI  operates  as  a  single 
independent  entity,  but  rather  as 
interrelated  entities  both  imder  the 
control  of  the  Chemg  family  through  its 
ownership  in  DSM.  In  prior  cases,  the 
Department  has  adjusted  a  respondent's 
submitted  data  to  include  an  allocated 
portion  of  the  parent  company's 
expenses.  The  record  in  this  case, 
petitioners  assert,  clearly  indicates  that 
expenses  were  incurred  at  the 
headquarters  or  DSM  group  level  (e.g., 
chairman's  salary,  group  product 
brochures,  group  training  center,  and 
personnel  welfare  center,  office  costs, 
security  expenses,  entertainment 
expenses,  etc.). 

Since  Union  failed  to  furnish 
complete  information  regarding  these 
expenses,  petitioners  argue  that  the 
Department  should,  as  BIA,  increase 
Union's  calculated  G&A  expense  by  the 
ratio  of  all  G&A  expenses  incurred  at 
DSM  over  the  consolidated  DSM  group's 
cost-of-sales. 

Union  contends  that  the  Departmmt 
should  reject  the  petitioners  proposed 
combination  of  DSM's  and  Union's  G&A 
expenses.  Union  argues  that  there  is  no 
parent-subsidiary  relationship  between 
the  two  entities  and  that  there  are  no 
DSM  general  expenses  to  attribute  to 
Union's  activities.  Union  also  counters 
Uiat  Dongkuk  Steel  Mill  was  a 
respondent  in  the  1993  antidumping 
investigation  of  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  Republic  of 
Korea,  and  in  that  case  the  Department 
concluded  that  Dongkuk  Steel  Mill's 
G&A  expenses  were  appropriately 
allocated  to  Dongkuk  Steel  Mill's 
activities  and  not  to  a  group. 

Department's  Position 

We  disagree  with  petitioners.  For  the 
final  results,  we  did  not  combine 
Dongkuk  Steel  Mill  and  Union's  general 
and  administrative  costs.  It  is  the 
Dep>artment's  normal  practice  to  include 
a  portion  of  the  G&A  expense  incurred 
by  affiliated  companies  on  the  reporting 
entity's  behalf  in  total  G&A  expenses  for 
COP  and  CV  purposes.  However,  in  this 
specific  case,  we  did  not  identify  any 
allocable  parent  company  costs  after 
reviewing  the  information  on  the  record. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel,  Standard,  Line  and  Pressure  Pipe 
from  Italy.  60  FR  31981.  31992  (June  19, 
1995);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Welded  Stainless 
Steel  Pipe  from  Malaysia,  59  FR  4023, 
4027  (January  28, 1994). 
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Comment  18 

Petitioners  ^bntend  that,  in  contrast 
with  the  preliminary  results  in  the 
parallel  admii^)strative  review  of  certain 
corrosion-resi^ant  carbon  steel  products 
fipom  Korea,  th^  Department's  "model- 
match"  computer  program  accidentally 
eliminated  the  fixed  20  percent  BIA 
difiner  adjustihent  with  respect  to 
Union's  price-jtp-price  sales 
comparisons,  ^titioners  request  that,  if 
the  Department  does  not  revise  its  BIA 
methodology  a^  discussed  above,  the 
Department  at  tShe  very  least  make  the 
cold-rolled  model-match  program 
conform  with  the  corrosion-resistant 
model-match  pi'ogram  in  order  to  ensure 
that  the  BIA  diftner  methodology  is 
correctly  applit^. 

Union  coim^rs  that  petitioners  are 
themselves  in  btror  when  they  claim  the 
Department's  njodel-match  program 
contains  an  erilor.  Union  believes  that 
the  lines  questioned  by  petitioners  set 
the  limits  on  pUmissible  matches  in  the 
home  market.  Without  them,  any  given 
U.S.  sale  could  be  matched  to  any 
home-market  sals,  which  was  clearly 
not  the  Departipi^ent's  intention  in  the 
preliminary  re^ilts.  Union  states  that 
the.  Departmentis  preliminary 
methodology  wis  to  set  Union's  difiner 
at  20  percent  f(Jt  the  margin  calculation, 
but  only  after  a  proper  model  match  had 
been  conducte^Ito  exclude  comparisons 
resulting  in  a  dl&ner  of  more  than  20 
percent.  The  model-match  program 
exactly  reflects  " 
to  Union. 


I  hat  intention,  according 


Department's  P :  sition 

This  comment  is  rendered  moot  as  the 
Departmentis  applying  a  different 
partial  BIA  metf^odology,  which  does 
not  comprise  a  flat  20  percent  difmer 
adjustment,  for  purposes  of  these  final 
results.  Where  DKI  sales  are  used  as  a 
basis  for  compajrison,  the  Department  is 
using  the  difine|i  reported  by  DM, 
capped  at  20  peircent  of  the  cost  of 
manufacture  of  the  U.S.  product,  which 
is  the  Department's  usual  practice. 
Because  none  of  DKI's  above-cost  home- 
market  sales  wwp  similar  to  any  of 
Union's  U.S.  sajds,  the  Department 
based  FMV  on  GV  {see  the  Department's 
response  to  Petitioners'  Comment  11 
supra). 

Comment  19 


Petitioners  as 
that,  although 


trt,  and  Union  concurs, 
t|(  ( Department  correctly 
created  a  new.  "other"  thickness 
tolerance  category  to  account  for  home- 
market  sales  by  DKI,  it  failed  to  adjust 
the  numerical  wWighting  factors 
associated  with  Union's  U.S.  sales  to 
conform  with  th^  weighting  factors 


associated  with  DU's  home-market 
sales,  thereby  making  it  impossible  for 
any  home-market  sale  to  be  considered 
an  identical  match  to  a  U.S.  sale,  even 
though  the  home-market  product  may  in 
fact  be  identical.  This  error  also 
allegedly  undermines  the  accuracy  of 
the  selection  of  most  similar  home- 
market  matches.  Petitioners  and  Union 
request  that' the  Department  correct  this 
ministerial  error  in  the  model-match 
program  for  purposes  of  the  final 
results. 

Union  adds  that  code  16,  created  for 
the  new.  "other"  thickness  tolerance 
category,  should  be  collected  to  one  of 
the  other  codes,  if  necessary  on  a  sale- 
by-sale  basis.  Otherwise,  the  problem 
identified  by  petitioners  remains,  in  that 
"identical"  products  are  not  compared. 
Union  presiunes  that  the  Department 
did  not  intend  for  all  DKI  sales  to  be 
within  a  single  hierarchy  category 
differentiated  from  those  already 
defined.  If  the  Department  were  to 
modify  its  model-match  hierarchy  to 
make  DKI  sales  a  category  unta 
themselves.  Union  argues,  the 
Department  would  need  to  explain  its 
reasons  for  such  a  change. 

Department's  Position 

We  agree  in  part  with  both  petitioners 
and  respondent.  For  piuposes  of  these 
final  results,  we  have  harmonized  the 
format  of  the  numerical  weighting 
factors  for  thickness  tolerance  in  the 
model-match  programs,  thereby 
insuring  that  the  program  will  function 
as  intended.  In  addition,  we  have  coded 
DKI  material  so  that  it  most  closely 
approximates  half-mill-tolerance 
material  produced  and  sold  by  Union  in 
•the  U.S.  market.  The  necessity  for  this 
additional  thickness-tolerance  category 
("16")  arises  from  differences  in 
thickness  tolerance  between  Union's 
"standard"  and  "half-mill"  material  and 
that  of  DKI. 

Because  the  only  price-to-price 
comparisons  we  are  making  for 
purposes  of  these  final  results  are  those 
involving  home-market  sales  by  DKI, 
none  of  which  are  identical  in  physical 
characteristics  to  any  U.S.  sale  by 
Union,  petitioners'  comment  regarding 
the  impossibility  for  any  home-market 
sale  to  be  considered  an  identical  match 
to  a  U.S.  sale  is  moot.  By  harmonizing 
the  format  of  the  weighting  factors,  DKI 
sales  of  similar,  contemporaneous 
merchandise  will  now  be  matched  to 
U.S.  sales  by  Union,  as  the  Department 
originally  intended. 

Union  s  presumption  that  the 
Department  did  not  intend  for  all  DKI 
sales  to  be  within  a  single  hierarchy 
category  differentiated  ftt)m  those 
already  defined  is,  in  fact,  incorrect.  DKI 


reported  only  one  thickness  tolerance, 
which  it  categorized  as  "standard,"  but 
provided  no  record  evidence  of  any 
thickness-tolerance  differences  that  may 
have  existed  during  the  review  period. 
It  was,  and  still  is,  the  Department's 
intention  to  modify  its  model-match 
hierarchy  to  make  DKI  sales  a  category 
uinto  themselves.  As  the  Department 
stated  in  its  preliminary  sales  analysis 
memo  dated  September  21, 1995, 

We  disagree,  however,  with  OKI's 
categorization  of  its  thickness  tolerances  as 
"standard."  Based  on  the  Department's 
model-matching  criteria,  we  have  concluded 
that,  DKI's  thickness  tolerances  are  much 
closer  to  U.S.  "half-mill"  tolerances  than  to 
Union's  "standard"  tolerances.  We  have 
therefore  created  a  new  category  of  thickness 
tolerance— called  "other"— for  DKI, 
permitting  the  comparison  of  Union's  U.S. 
sales  of  "half-mill"  to  DKI's  home-market 
sales. 

Since  the  verification,  Union  has  not 
submitted  any  record  evidence  that 
would  lead  the  Department  to  change  its 
analysis.  Therefore,  we  have  maintained 
the  new,  "other"  thickness  tolerance 
category  (coded  "16")  in  the  model- 
match  program. 

Comment  20 

Petitioners  allege  that  section  2  of  the 
Department's  margin  calculation 
program  regarding  Union  accidentally 
created  additional  U.S.  observations,  or 
"clones,"  which  were  inadvertently 
-included  in  the  Department's  analysis. 
The  problem  arises  when  two  products 
are  sold  in  the  home  market  that  are 
equally  similar  to  the  comparison  U.S. 
product.  In  such  cases,  the  program 
weight-averages  the  prices  of  the  two 
home-market  products  and  calculates  a 
single  transaction  specific  margin 
("UMARGIN")  by  comparing  that 
weighted-average  home-market  price  to 
the  U.S.  price.  However,  where  one  of 
the  equally  similar  home-market 
products  fails  the  cost  test,  but  the  other 
does  not,  the  program  inadvertently 
calculated  two-transaction  s{)ecific 
margins  using  the  same  U.S.  sale. 
Specifically,  for  the  same  U.S. 
transaction,  the  program  calculated  one 
price-to-price  margin  using  the 
weighted  average  home-market  price  of 
the  equally  similar  product  that  does 
not  fail  the  cost  test,  and  another  price- 
to-CV  margin  to  account  for  the  equally 
similar  product  that  failed  the  cost  test. 
The  net  effect  of  this  inadvertent 
programming  error  is  to  reduce  Union 
Steel's  calculated  margin.  Petitioners 
therefore  request  that  the  Department 
correct  this  ministerial  error  and 
eliminate  the  second  transaction 
specific  price-to-CV  margin  for  purposes 
of  the  final  results. 
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Union  agrees  with  petitioners  with 
regard  to  the  problem  but  not  to  the 
solution.  According  to  Union,  the 
Department's  rule  in  cases  in  which 
there  are  two  equally  similar  products  is 
to  use  an  average  of  both  in  the 
calculation  of  FMV,  regardless  of  the 
basis  of  computation  for  FMV.  If  the 
Department  incorrectly  calculated 
separate  margins  with  respect  to  each  of 
the  home-market  products  where  one  of 
the  products  was  below  cost,  Union 
argues,  then  to  remedy  this  error  the 
Department  should  average  the  two 
FMVs.  . 

Petitioners,  according  to  Union, 
would  have  the  Department  change  its 
poUcy  and  base  its  margin  calculation 
only  on  the  price-based  FMV,  without 
providing  any  compelling  reasons  to  do 
so.  Indeed,  Union  asserts,  the 
Department  has  a  well  established 
policy  of  using  the  most  similar  product 
comparisons,  regardless  of  whether  the 
basis  for  FMV  is  price  or  CV.  Ironically, 
Union  avers,  for  years  respondents  have 
argued  that  the  Department  not  rely  on 
CV  when  a  similar  home-market 
product  would  permit  a  price 
comparison — but  U.S.  producers  have 
steadfastly  opposed  such  a  notion,  and 
the  Department  has  consistently  sided 
with  the  latter.  In  this  instant  case, 
Union  contends,  the  Department's 
policy  leads  to  two  equally  similar 
comparison  products,  and  consistent 
with  its  policy,  the  Department  should 
average  the  two  FMVs. 

Department's  Position 

We  agree  with  petitioners  and  have 
fixed  this  programming  error  for  the 
final  results.  It  is  the  statutory 
preference  to  calculate  FMV  based  on 
home-market  sales  rather  than  CV.  As 
noted  in  the  Department's  position  on 
Comment  11,  it  is  our  preference  based 
on  the  facts  of  this  case  to  match  U.S. 
sales  to  DKI's  home-market  sales 
whenever  there  are  appropriate 
matches.  Accordingly,  in  any  instances 
in  which  there  are  equally  similar 
comparison  products,  and  certain  of 
these  comparisons  would  result  in  using 
FMV  based  on  a  DKI  price-to-price 
comparison  and  others  would  result  in 
FMV  based  on  CV,  we  have  chosen  the 
match  or  matches  based  on  price-to- 
price  comparisons. 

Comment  21 

Petitioners  claim  that  the  Department 
should  treat  Union's  U.S.  sales  through 
UA  as  ESP  transactions  for  purposes  of 
the  final  results.  Petitioners  base  this 
claim  on  three  broad  reasons:  (1) 
Union's  U.S.  sales  through  UA  do  not 
meet  the  statutory  definition  of 
piux:hase-price  transactions;  (2)  the 


limited  factual  information  on  the 
record  only  supports  a  conclusion  that 
the  subject  sales  are  ESP  transactions; 
and  (3)  declarations  made  on  Customs 
form7501  clearly  indicate  that  UA  is 
the  purchaser  of  the  imported 
merchandise. 

hvdetermining  whether  a  U.S.  sales 
transaction  meets  the  statutory 
definition  o{»purchase  price,  the 
Department  looks  at  whether  (a)  the 
merchandise  was  shipped  directly  firom 
the  manufacturer  to  the  first  unrelated 
purchaser  in  the  United  States,  without 
being  introduced  into  the  iriventory  of 
the  related  shipping  agent;  (b)  direct 
shipment  from  die  manufacturer  to  the 
unrelated  parties  was  the  customary 
commercial  channel  for  sales  of  the 
merchandise  between  the  parties 
involved;  and  (c)  the  related  selling 
agent  in  the  United  States  acted  only  as 
a  processor  of  sales-related 
documentation  and  a  communications 
link  with  the  unrelated  U.S.  buyers. 
Petitioners  claim  that  the  first  two 
factors  may  be  indicia  pointing  to  the 
conclusion  that  sales  took  place  in  a 
foreign  country  for  exportation  to  the 
United  States,  but  are  not  dispositive  of 
the  issue.  In  the  steel  industry, 
petitioners  contend,  these  factors  are  not' 
informative  because  most  international 
shipments  are  shipped  directly  to  the 
customer  and  not  carried  in  inventory. 
Therefore,  even  if  the  merchandise  is 
shipped  directly  to  the  customer  and 
not  placed  in  inventory  in  the  United 
States,  more  evidence  is  needed  to 
conclude  that  a  sale  is  a  purchase-price 
transaction,  according  to  petitioners. 
Under  the  circumstances,  they  argue, 
the  focus  must  be  on  the  third  factor  of 
the  Department's  test. 

Petitioners  contend  that  the  record 
evidence  demonstrates  that  UA  acts  as 
more  than  a  mere  processor  of  sales- 
related  dociunentation  on  behalf  of 
Union's  U.S.  purchasers.  They  state  that* 
UA  is  involved  in  the  following 
activities:  the  arrangement  and  payment 
for  warehousing  expenses  on  U.S.  sales; 
the  financing  of  U.S.  sales;  and  the 
hiring  of  commission  agents  and 
entrance  into  commission  arrangements 
with  same.  Petitioners  state  that  UA 
reported  substantial  inventories  of  steel 
products  in  1993,  and  that  UA  will,  for 
certain  warranties,  independently 
authorize  a  compensatory  cash  discoimt 
without  contacting  Union.  Petitioners 
further  emphasize  that: 

•  UA  has  the  authority  to  grant 
rebates; 

•  UA  is  engaged  in  advertising  on 
behalf  of  Union; 

•  UA  assumes  the  seller's  risk 
pursuant  to  the  terms  of  the  invoices 
issued  to  U.S.  customers; 


•  UA  is  the  carrier  of  Union's  marine 
insurance  policy  and  pays  the  premium 
for  that  insurance; 

•  UA  is  the  importer  of  record  and 
pays  U.S.  duties,  brokerage,  and 
handling  on  U.S.  sales; 

•  UA  pays  Union  the  transfer  price 
for  the  merchandise  and  in  turn  is  paid 
by  the  U.S.  customer,  thereby  bearing 
the  risk  of  non-pajmiient  by  U.S. 
customers;  and 

•  UA  takes  title  to  the  merchandise  at 
the  time  it  is  loaded  in  Korea. 
Petitioners  assert  that  UA  repeatedly 
declared  on  Customs  form  7501  ("Entry 
Summary")  that  it  pinx:hased  the 
merchandise.  Therefore,  the  transaction 
between  Union  and  UA  is  a  purchase 
"for  export  to  the  United  States,"  so  that 
the  transactions  between  UA  and  its 
unrelated  purchasers  are  necessarily 
sales  "in  the  United  States"  meeting  the 
definition  of  ESP  transactions,  in 
petitioners'  view.  They  add  that  UA 
entered  the  merchandise  in  question  for 
appraisement  at  its  "transaction  value," 
which  is  defined  as  "the  price  actually 
paid  or  payable  for  the  merchandise 
when  sold  for  exportation  to  the  United 
States."  If  the  importer  of  record  (UA) 
has  entered  the  merchandise  at  the  price 
established  between  the  related  parties 
as  the  transaction  value,  then  by 
definition  the  sale  was  for  export  to  the 
United  States  and  the  sale  between  UA 
and  the  first  unrelated  U.S.  purchaser 
cannot  also  be  the  sale  for  export  to  the 
United  States.  It  follows,  say  petitioners, 
that  the  latter  sale  must  be  an  ESP 
transaction. 

Respondent  answers  that  the 
Department  properly  treated  the  vast 
majority  of  Union's  U.S.  sales  through 
UA  as  PP  sales.  The  terms  of  sales  are 
set  prior  to  importation.  Union  claims 
that  petitioners  concede  that  the 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
imrelated  buyer,  without  being 
introduced  into  inventory  of  the  related 
shipping  agent,  and  direct  shipment  was 
the  customary  chaimel  of  distribution. 

With  regard  to  whether  UA  acted  only 
as  a  processor  of  sales-related 
documentation  and  a  communications 
link.  Union  points  outs  the  following: 

•  UA  does  not  warehouse  the 
imported  merchandise; 

•  UA  does  not  sell  from  inventory; 

•  UA  does  not  finance  U.S.  sales; 

•  UA  does  not  have  the  authority  to 
authorize  a  cash  discount  for  warranty 
claims; 

•  Union  sets  guidelines  for  hiring  of 
any  commission  agents; 

•  UA  does  not  enter  into  rebate 
^agreements; 
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•  UA  does  iii)t  engage  in  any 
significant  advertising  on  behalf  of 
Union;  ' 

•  Union  ultimately  assumes  the 
seller's  risk  piMsuant  to  the  terms  of  the 
invoices  issued!  to  U.S.  customers; 

•  UA's  prodiirement  of  marine 
insurance  is  a  normal  function  of  a 
related  selling  agent;  and 

•  UA's  role  as  the  importer  of  record 
and  payment  of  U.S.  duties,  brokerage, 
and  handling  on  U.S.  sales  is  a  normal 
function  of  a  related  selling  agent. 
Union  further  ^^ates  that  although  UA 
issues  commeitiial  invoices  as  Union's 
proxy,  it  merely  processes  sales-related 
docmnentation;  Union  Steel  bearing  the 
final  responsibiiUty  for  the  transaction. 
Union  notes  thia|t  whether  or  not  UA 
takes  title  to  this  merchandise  at  the  time 
of  loading  in  Korea  is  irrelevant,  since 

it  must  take  title  of  the  merchandise  in 
order  to  resell  it  to  an  unrelated 
customer  in  thtiUnited  States.  Thus,  in 
respondent's  vjew,  Union  has  strictly 
limited  the  role  of  UA  to  that  of  a 
conduit  for  UnUn's  sales  and  processors 
of  sales-related  documentation  and 
these  sales  should  be  treated  as 
purchase  pricei 

Department's  Pic  sition 

We  agree  with  respondents.  We 
determined  that  purchase  price  was  the 
appropriate  bastis  for  calculating  USP. 
Typically,  whenever  sales  are  made 
prior  to  the  date  of  importation  through 
a  related  sales  ^ient  in  the  United 
States,  we  conclude  that  purchase  price 
is  the  most  appropriate  determinant  of 
the  USP  based  upon  the  following 
factors:  (1)  the  lUerchandise  in  question 
was  shipped  dirictly  from  the 
manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  the  related  shipping  agent; 
(2)  direct  shipmUnt  from  the 
manufacturer  to  the  unrelated  buyers 
was  the  customary  commercial  channel 
for  sales  of  this  Merchandise  between 
the  parties  involved;  and  (3)  the  related 
selling  agent  in  Uie  United  States  acted 
only  as  a  processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unjijelated  U.S.  buyers.  See. 
e.g..  Certain  StaShless  Steel  Wire  Rods 
from  France:  Final  Determination  of 
Sales  at  Less  than  Fair  Value,  58  FR 
68865.  68868-9  (December  29, 1993); 
Granular  Polytettafluoroethylene  Resin 
from  Japan:  Finhl  Results  of 
Antidumping  Daty  Administrative 
Review,  58  FR  5()^43-4-  (September  27, 
1993).  These  criieria  were  first 
developed  in  reSi>onse  to  the  Court  of 
International  Trade's  decision  in  PQ 
Corporation  v.  Uaited  States,  652  F. 
Supp.  724,  733- }5  (CIT  1987).  These 
criteria  have  alsp  been  considered  in 


cases  with  indirect  purchase-price 
transactions  involving  exporters  and 
their  U.S.  affiUates.  See,  e.g..  Zenith 
Electronics  Corp.  v.  United  States. 
Consol.  Ct.  No.  88-07-00488,  Slip  Op. 
.94-146  (Cm994). 

Furthermore,  the  Department  has 
recognized  and  classified  as  indirect  PP 
sales  transactions  involving  selling 
activities  similar  to  those  of  UA's  in 
other  antidumping  proceedings 
involving  foreign  manufacturers  and 
their  related  U.S.  affiliates.  See.  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  the  Republic  of 
Korea.  57  FR  42942,  42950-1 
(September  17, 1992).  In  the  present 
review,  for  sales  considered  to  be 
purchase  price  in  the  preliminary 
results  we  found  that:  (1)  Union's  sales 
through  UA,  its  related  sales  agent  in 
the  United  States,  are  almost  always 
shipped  directly  bom  Union  to  the 
unrelated  buyer  and  only  rarely  are 
introduced  into  UA's  inventory;  (2) 
Union's  customary  channel  of 
distribution  is  direct  shipment,  although 
certain  limited  sales  are  normally 
introduced  into  UA's  inventory;  (3)  UA 
performed  limited  liaison  functions  in 
the  processing  of  sales-related 
docmnentation  and  a  Umited  role  as  a 
communication  link  in  connection  with 
these  sales.  UA's  role,  for  example,  in 
extending  credit  to  U.S.  customers, 
processing  of  certain  warranty  claims, 
limited  advertising,  processing  of 
import  documents,  and  payment  of  cash 
deposits  on  antidumping  and 
countervailing  duties,  is  consistent  with 
a  purchase-price  classification.  These 
selling  services  as  an  agent  on  behalf  of 
the  foreign  producer  are  thus  a 
relocation  of  routine  selling  functions 
fi-om  Korea  to  the  United  States.  In  other 
words,  we  determined  that  UA's  selling 
functions  are  of  a  kind  that  would 
normally  be  imdertaken  by  the  exporter 
in  connection  with  these  sales.  More 
specifically,  we  regard  selling  functions, 
rather  than  selling  prices,  as  the  basis 
for  classifying  sales  as  purchase  price  or 
ESP.  While  in  some  cases  certain 
merchandise  sold  by  Union  was  entered 
into  UA's  inventory,  this  merchandise 
was  sold  prior  to  the  importation  of  the 
merchandise,  but  not  bom  UA's 
inventory.  When  all  three  of  the  factors 
already  described  for  sales  made  prior  to 
the  date  of  importation  through  a  related 
sales  agent  in  the  United  States  are  met, 
we  regard  those  selling  functions  of  the 
exporter  as  having  been  relocated 
geographically  bom  the  coimtry  of 
exportation  to  the  United  States,  where 
the  sales  agent  performs  them  on  behalf 
of  the  exporter.  The  substance  of  the 


transaction  or  the  functions  do  not 
change  whether  these  functions  are 
performed  in  the  United  States  or 
abroad.  In  this  case,  Union  has 
transferred  these  routine  selling 
functions  to  its  related  selling  agent  in 
the  United  States  and  the  substance  of 
the  transaction  is  unchanged. 

Respondents'  Comments 

Dongbu:  Comment  1 

According  to  respondent,  the 
Department  is  required  to  make  an 
additional  upward  adjustment  to  USP  to 
account  for  export  subsidies  subject  to 
countervailing  duties.  Citing  Article 
VII 5  of  the  General  Agreement  on 
Tariff's  and  Trade  (Uruguay  Round 
Agreements  Act,  Pub.  L.  103-465.  Th. 
§  101  (approving  the  Final  Act 
Embodying  the  Results  of  the  Uruguay 
Round  of  Multilateral  Trade 
Negotiations,  Annex  lA  1(a)). 
respondent  states  that  it  provides  that 
"(n]o  product  *   •  •  shall  be  subject  to 
both  antidumping  and  countervailing 
duties  to  compensate  for  the  same 
situation  for  dumping  or  export 
subsidization."  This  provision  was 
implemented  into  U.S.  law  by  section 
772(d)(1)(D)  of  the  Tariff  Act  of  1930. 
amended,  19  U.S.C.  §  1677a(d)(l)(d). 
Thus,  argues  respondent,  purchase  price 
and  exporter's  sales  price  shall  be 
increased  by  the  amount  of  any 
coimtervailing  duty  imposed  on  the 
merchandise  to  offset  the  export 
subsidy.  Respondent  also  asserts  that, 
during  the  original  LTFV  investigation 
of  flat-rolled  carbon  steel  products  from 
Korea,  the  Department  made  upward 
adjustments  to  USP  of  this  type.  See 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value;  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Korea. 
58  FR  37176,  37191  (1993).  Dongbu 
states  that  such  an  adjustment  is 
required  both  for  assessment  purposes 
and  for  purposes  of  determining  the 
cash  deposit  rate  applicable  to  fiiture 
entries.  As  reported  in  the  Final 
Determinations,  the  level  of  export 
subsidies  determined  in  the  final 
countervailing  duty  determination  for 
cold-rolled  products  was  0.05  percent 
ad  valorem.  Because  Dongbu  has  made 
deposits  reflecting  these  amounts  in 
conjunction  with  the  entries  of  cold- 
rolled  flat  products  under  review  in  this 
proceeding,  Dongbu  claims  it  is 
therefore  entitled  to  a  further 
adjustment  of  USP  in  this  amount. 

Petitioners  agree  with  respondent 
provided  that  the  Department  fully 
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implements  the  statute,  which  they 
assert  also  requires  under  section 
772(d)(2)(A)  of  the  Act  that  USP  also  be 
reduced  by  "(A)  except  as  provided  in 
paragraph  (1)(D),  the  amount  if  any, 
included  in  such  price,  attributable  to 
any  additional  costs,  charges  and 
expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States' 
(19  U.S.C.  §  1677a(d)).  Thus,  petitioners 
argue  that  if  the  Department  adds  the 
amoimt  of  the  export  subsidy  to  USP,  it 
should  also  treat  the  remaining  part  of 
the  countervailing  duties  paid  on  those 
shipments  as  costs,  charges  and 
expenses,  and  United  States  import 
duties  in  accordance  with  the  statute. 
Thus,  petitioners  agree  with  respondent 
that  the  amount  of  the  export  subsidy 
should  be  added  to  USP,  but  only  if  the 
Department  also  treats  the 
countervailing  duties  paid  on  those 
shipments  as  costs,  charges  and 
expenses,  and  U.S.  import  duties,  as 
defined  by  the  statute.  Petitioners 
conclude  by  stating  that  for  Dongbu's 
direct  PP  sales,  any  export  subsidy 
adjustment  should  be  calculated  against 
the  reported  gross  unit  price  net  of  any 
movement  charges  incurred  outside 
Korea,  and  exclusive  of  any  duty 
drawback  and  value-added  ("VAT") 
adjustments.  For  indirect  PP  sales, 
petitioners  state  that  the  appropriate 
base  for  calculating  the  export  subsidy 
adjustment  is  the  entered  value  of  the 
subject  merchandise,  which  reflects  the 
f.o.b.  (freight-on-board)  foreign  port 
price  of  the  merchandise. 

Department's  Position 

We  agree  with  petitioners  and 
respondent  in  their  arguments  that 
Dongbu  is  entitled  to  a  0.05  percent  ad 
valorem  adjustment  to  the  USP. 
However,  we  disagree  with  pietitioners 
regarding  their  contention  that,  if  the 
portion  of  the  countervailing  duties 
attributable  to  export  subsidies  is  added 
to  USP,  any  remaining  countervailing 
duties  paid  on  those  shipments  must 
also  be  treated  as  costs,  charges  and 
expenses,  and  United  States  import 
duties.  As  noted  earlier  in  our 
comments,  we  determined  in  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (60  FR 
44009.  44010— August  24, 1995)  that 
making  an  additional  adjustment  to  USP 
for  the  same  antidumping  duties  that 
correct  the  price  discrimination  between 
the  U.S.  and  home  markets  would  result 
in  double-counting,  and  inconsistency 
with  administrative  and  judicial 


precedent.  The  same  principle  applies 
with  regard  to  countervailing  duties. 
Article  Vl%  5  of  the  General  Agreements 
on  Tariffs  and  Trade  ("GATT")  provides 
that  "(n]o  product  *   *   *  shall  he 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  Section  772(d)(1)(D)  of 
the  Act  implements  this  provision. 

Comment  2 

Respondent  argues  that  the 
Department  erred  by  including  imputed 
inventory  carrying  expenses  in  the 
selling  expenses  used  to  calculate  CV 
for  the  preliminary  results  of  this 
review.  Respondent  notes  that  the 
Department  included  imputed  credit 
expenses  and  inventory  carrying 
expenses  in  CV,  and  that  while  this 
methodology  might  be  acceptable  if  the 
comparison  were  being  made  to  ESP. 
the  inclusion  of  imputed  inventory 
carrying  expenses  in  CV  is  contrary  to 
long-standing  practice  at  the 
Department  when  the  comparison  is 
being  made  to  purchase  price  rather 
than  ESP  sales.  Specifically,  respondent 
notes  that  despite  its  inclusion  of 
inventory  carrying  expenses  in  CV  for 
the  preliminary  results  of  this  review, 
the  Department  did  not  make  an 
additional  adjustment  to  the  interest 
rate  factor  for  CV  to  account  for  interest 
expenses  associated  with  the  canying  of 
inventory.  They  contend  that  this  is 
contrary  to  long-standing  precedent  and 
leads  to  double-counting  of  inventory 
carrying  expenses.  Respondent  asserts 
that  should  the  Department  improperly 
include  an  amount  for  inventory 
carrying  expenses  in  CV,  it  must  also 
make  an  additional  adjustment  to  the 
interest  rate  factor  to  account  for 
inventory  canying  expenses.  The  proper 
approach  to  these  errors  is  to  simply 
exclude  imputed  inventory  carrying 
expenses  from  the  CV  calculations 
consistent  with  long-standing  practice. 

Petitioners  counter  that  the 
Department  appropriately  included  in 
CV  the  sale-specific  inventory  carrying 
charges  reported  by  Dongbu,  whether 
Etongbu's  sedes  are  classified  as  either 
PP  sales  or  ESP  sales.  They  state  that 
during  this  review,  Dongbu  incurs 
inventory  carrying  costs  for  home- 
market  sales  of  subject  merchandise, 
and  that  it  reported  sales-specific 
inventory  carrying  costs  in  its  February 
15, 1995  response.  See  Letter  fi-om 
Morrison  &  Foerster  to  the  U.S. 
Department  of  Commerce,  Case  No.  A- 
580-814  at  15  and  Exh.  B-40  (Feb.  15, 
1995).  Thus,  according  to  petitioners, 
the  Department  included  the  sale- 
specific  inventory  carrying  costs  in  CV 
in  the  preliminary  results  of  this  review. 


and  given  that  the  sale-specific  amounts 
reported  by  Dongbu  provide  the  most 
accurate  measure  of  Dongbu's  costs  of 
holding  subject  merchandise  in 
inventory,  the  Department  should 
continue  to  use  the  sale-specific 
inventory  carrying  charges  reported  by 
Dongbu  in  calculating  CV  for  the  final 
results  of  this  review.  Petitioners  further 
argue  that  since  the  Department's 
practice  has  been  to  reduce  the 
respondent's  reported  financing  costs  by 
an  amount  that  reflects  the  interest  costs 
associated  with  holding  inventory,  the 
Department  should  revise  its  calculation 
of  Dongbu's  financing  costs  to  eliminate 
the  double-counting  of  inventory 
carrying  charges  in  CV  for  the  final 
results. 

Department's  Position 

We  agree  with  respondent.  For  the 
final  results,  we  have  excluded  imputed 
inventory  carrying  costs  from  Dongbu's 
CV  calculation,  because  Dongbu 
reported  only  PP  sales.  The  Department 
normally  includes  inventory  carrying 
costs  as  an  indirect  expense  in  cases 
involving  ESP  transactions.  In  ESP 
transactions,  the  imputed  inventory 
carrying  costs  consist  of  the  cost  of 
financing  the  inventory  from  the  time 
the  merchandise  leaves  the  production 
line  at  the  factory  to  the  time  the  goods 
are  shipped  to  the  first  unrelated 
customer.  To  avoid  the  double  counting 
of  interest  expense,  we  allow  the 
respondent  to  offset  its  CV  interest 
expense  by  the  imputed  inventory 
carrying  costs.  However,  the  Department 
does  not  normally  include  this  cost  or 
the  related  offiset  in  PP  sales. 

Comment  3 

Respondent  contends  that  for 
purposes  of  the  preliminary  results  of 
this  review,  the  Department  erred  by 
excluding  certain  adjustments  from  the 
gross  unit  price  used  to  determine  VAT 
on  home-market  sales.  Respondent 
argues  that  although  the  Department 
followed  the  newly  adopted  "Zenith 
footnote  4"  methodology  for 
determining  adjustments  to  USP  for 
home-market  consumption  taxes  {see 
Federal  Mogul  Corp.  v.  United  States,  63 
F.  3d  1572  (Fed.  Cit.  1995)).  the 
Department  made  an  error  in 
determining  the  absolute  amount  of 
VAT  paid  on  home-market  sales  where 
the  customer  was  subsequently  granted 
this  adjustment.  Specifically, 
respondent  notes,  the  Department 
improperly  calculated  the  amount  of 
VAT  paid  on  home-market  sales  by 
applying  the  statutory  10  percent  rate  to 
a  gross  unit  price  net  of  applicable 
adjustments  when,  in  fact,  according  to 
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the  Korean  lawi  end  practice,  VAt  must 
be  paid  on  the  full  gross  unit  price. 

Petitioners  argue  that  in  calcul£|,ting 
VAT  taxes  for  tfte  preliminary  results  of 
this  review,  the  Department  has 
appropriately  deducted  certain 
adjustments  frdin  the  gross -unit  price 
used  to  determine  the  tax  base. 
According  to  petitioners,  at  the  time 
Dongbu's  sales  transactions  occur,  these 
adjustments  are  not  known  and  should 
therefore  not  b^jdeducted  from  the  tax 
base  at  the  tima  of  the  transaction.  They 
contend  that  although  these  adjustments 
may  not  be  deducted  from  the  VAT  base 
at  the  time  of  sale,  it  is  not  clear  whether 
the  VAT  paid  hjy  Dongbu's  customers 
ultimately  is  net  of  the  same 
adjustments.  Petitioners  argue  that  if  the 
VAT  paid  on  tl^^  amount  of  the 
adjustment  we.i|^not  refunded  to  the 
customer,  the  effective  tax  rate  incurred 
by  the  customer  would  be  in  excess  of 
the  statutory  rat^  of  10  percent;  and  that 
the  payment  of  these  adjustments 
therefore  woul4  pe  accompanied  by  a 
refund  of  the  WfiT  amounts  associated 
with  the  adjustment. 


Etepartment's  P()|sition 

We  agree  with' respondent.  Dongbu 
has  provided  information  indicating 
that  under  Korean  law,  VAT  taxes 
associated  with^ome-market  sales  are 
assessed  based  aa  the  price  of  goods  and 
services  at  the  time  of  delivery,  and  that 
certain  adjustments  made  to  the  price 
after  the  goods  and  services  have 
already  been  delivered  do  not  result  in 
adjustments  to  VJAT  taxes  already  paid. 

Union:  Commem  1 

Union  contenias  that  the  Department's 
decision  to  coUatise  Union  and  DIG  in 
the  instant  revi^^  is  contrary  to  the 
Department's  practice.  Not  only  does  a 
strong  possibility  of  price  manipulation 
not  exist,  according  to  Union,  but  the 
Department's  standard  of  a  strong 
possibility  of  pri  j:e  manipulation  per  se 
violates  respondents'  right  to  due 
process.  In  determining  whether  two 
companies  shou|l{d  be  collapsed,  the 
Department  shoujld  look  to  evidence  of 
actual  manipulaition,  rather  than  to 
suspicion  or  speidulation  of  possible 
manipulation  atian  unspecified  future 
time.  If  the  DepaiKment  is  concerned 
about  the  possibility  of  price 
manipulation  in  the  future,  it  should 
consider  any  ev  j<lence  of  such 
manipulation  in[  future  reviews. 

Petitioners  assart  that  the 
Department's  decision  to  collapse  the 
two  entities  is  entirely  consistent  with 
record  evidence]  petitioners  object  to 
Union's  stateme^ik,  for  the  first  time  on 
the  record  of  thii  [proceeding,  in  its  case 
brief  that  "the  Department's  standard  of 


'strong  possibility  of  price 
manipulation'  violates  respondent's 
right  of  due  process."  In  not  one  of  its 
four  submissions  contesting  petitioners' 
collapsing  request  did  Union  ever  claim 
that  the  Department's  standard  for 
collapsing  related  parties  violates 
respondents'  due  process  rights.  If 
anjrthing,  petitioners  assert.  Union 
explicitly  endorsed  the  Department's 
standard  by  not  contesting  it  directly 
and  addressing  each  of  the  four  criteria 
used  to  ascertain  whether  the  standard 
has  been  met.  Petitioners  strongly 
protest  Union's  eleventh-hour  raising  of 
this  due  process  argument  nine  months 
after  the  collapsing  decision  was  made 
and  request  that  the  Department  dismiss 
it  outright.  In  any  event,  petitioners 
maintain,  the  Department's  four-point 
standard  is  entirely  reasonable  and  has 
been  applied  by  the  CTT.  See,  e.g.,  Nibon 
Cement  Co.  v.  United  States,  Shp  Op. 
93-80  at  48-54  (CIT  May  25, 1993).  To 
require  parties  to  demonstrate  actual 
price  or  production  manipulation  would 
impose  a  quasi-insurmountable  burden 
on  petitioners. 

Department's  Position 

The  Department's  practice  of 
collapsing  affiliated  parties  if  the  record 
evidence  indicates  a  strong  possibility 
of  price  manipulation  is  longstanding 
and  was  upheld  by  the  CIT  in  Nihon 
Cement  Co.  v.  United  States,  Slip  Op. 
93-80  at  48-54  (OT  May  25,  1993). 
Therefore,  Union's  argimient  that  the 
Department's  test  is  legally  deficient  is 
unfounded.  Moreover,  Union  has  in  no 
way  been  denied  due  process  in  this 
determination.  Throughout  the  course  of 
this  proceeding.  Union  had  ample 
opportunity  to  submit  evidence  and 
arguments  with  regard  to  this  Issue.  We 
note  that  at  no  time  during  the  period 
between  the  Department's  decision  to 
collapse  (May  22. 1995)  and  the 
preliminary  review  results  (December 
15, 1995)  did  Union  ever  challenge  the 
Department's  collapsing  test. 

Comment  2 

Union  claims  that  the  Department 
erred  in  (1)  concluding  that  Union  had 
understated  its  U.S.  credit  expenses  by 
not  including  bank  charges  therein,  and 
(2)  increasing  Union's  U.S.  credit 
expenses  by  the  amount  of  those 
charges.  In  fact.  Union  maintains,  it 
included  its  U.S.  bank  charges  in  U.S. 
brokerage  and  handling  expenses,  so 
that  they  were  double-counted  by  the 
Department.  In  addition.  Union  claims, 
the  Department  compounded  its  error 
by  mistakenly  dividing  two  years'  worth 
of  interest  expenses  by  18  months' 
worth  of  short-term  borrowings. 


Union  urges  the  Department,  for 
purposes  of  the  final  results,  to  follow 
its  own  practice  and  treat  bank  charges 
as  selling  expenses.  Union  claims  to 
have  reported  its  bank  charges  on  a  sale- 
by-sale  basis,  which  is  the  most  accurate 
form  of  reporting.  Also,  respondent 
asserts,  including  bank  charges  in  an 
interest-rate  calculation  is  illogical, 
since  a  bank  charge  need  not  be 
connected  to  the  time  value  of  money, 
but  can  simply  consist  of  a  flat  fee  for 
services  rendered. 

Petitioners  reply  that  Union's  claims 
regarding  double-counting  are 
unsubstantiated.  Petitioners  note  that 
Union's  claims  that  it  included 
transaction-specific  bank  charges  in  its 
reported  U.S.  brokerage  and  handling 
expenses  is  not  supported  by  any 
sample  calculations  or  documents. 
Petitioners  state  that  it  is  the 
Department's  practice  to  include  bank 
charges  in  credit  expenses  when  they 
are  not  elsewhere  reported.  Because  of 
the  absence  of  specific  data  pertaining 
to  bank  charges  alone,  petitioners  agree 
that  the  Department  had  no  alternative 
but  to  use  Union's  combined  interest 
and  bank  charge  data  for  the  two  fiscal 
years. 

Department's  Position 

We  agree  in  part  with  both  petitioners 
and  respondent.  As  there  is  no  evidence 
on  the  record  supporting  Union's  claims 
that  it  included  bank  charges  in  its 
reported  brokerage  and  handling 
expenses,  we  have  increased  Union's 
reported  credit  expenses  to  account  for 
these  bank  charges.  We  acknowledge 
our  error,  however,  in  dividing  two 
years'  worth  of  interest  expenses  by  18 
months'  worth  of  short-term  borrowings, 
and  have  corrected  this  error  for 
purposes  of  these  final  results  by 
prorating  the  short-term  borrowings 
used  in  the  denominator  to  24  months. 

Comment  3 

Union  disagrees  with  the 
E)epartment's  treatment  of  its  home- 
market  warehousing  expenses  as 
indirect  selling  expenses,  and 
contradicts  the  Department's  statement 
that  these  expenses  were  evenly 
allocated  across-the-board  to  all  home- 
market  sales.  In  fact.  Union  affirms  that 
all  warehousing  expenses  other  than 
labor  were  traced  to  the  particular  areas 
devoted  to  subject  and  non-subject 
merchandise,  because  Union  separates 
warehouses  subject  and  non-subject 
merchandise,  and  thus  can  determine 
the  proportion  of  warehousing  expenses 
attributable  to  each.  Union  also 
maintains  that  a  selling  expense  is  not 
indirect  simply  because  it  occurs  prior 
to  sale.  For  these  reasons,  and  because 
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the  warehousing  expenses  in  question 
are  attributable  to  a  later  sale  of  the 
subject  merchandise.  Union  requests 
that  the  Department  treat  these 
warehousing  expenses  as  direct  for 
purposes  of  the  final  results. 

Petitioners  respond  that  Union  stores 
three  broad,  distinct  types  of 
merchandise  in  the  same  warehouse — 
cold-rolled,  corrosion-resistant,  and 
pipe  products.  Petitioners  state  that 
Union  did  not  link  specific  warehousing 
charges  to  specific  sales,  but  rather 
allocated  costs  based  on  the  square 
footage  dedicated  to  each  product  type 
and  on  the  total  quantity  of  each    - 
product  type  warehoused.  Petitioners 
believe  that  the  Department's 
preliminary  results  correcUy  denied 
Union's  claim  that  these  expenses  be 
classified  as  direct. 

Department's  Position 

We  agree  with  petitioners.  Union  did 
not  tie  warehousing  expenses  to  specific 
sales,  but  merely  allocated  them.  The 
amount  reported  by  Union  on  its 
computer  tape  for  this  expense  in 
Korean  won  is  identical  for  all  sales 
transactions  where  a  warehousing 
expense  was  claimed,  regardless  of  the 
length  of  time  the  merchandise  was 
actually  warehoused.  Therefore,  we  do 
not  consider  these  expenses  to  be  direct. 

Comment  4 

Union  disagrees  with  the 
Department's  treatment  of  pre-sale 
inland  freight  expenses  in  the  home 
market  as  indirect.  Union  argues  that 
the  Department  must  examine  the  facts 
of  each  case  to  determine  whether 
warehousing  and  pre-sale  freight  dre  so 
linked  that  they  must  necessarily  be 
treated  in  the  same  fashion.  In  the  final 
results  of  redetermination  on  remand 
(January  5, 1995)  pursuant  to  The  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  Slip  Op.  94-151  (1994). 
the  Department  noted  that 
"warehousing  and  movement  expenses 
are,  for  analytical  purposes,  inextricably 
linked"  and  "if  pre-sale  warehousing  is 
an  indirect  expense,  then,  in  the 
absence  of  contrary  evidence,  pre-sale 
movement  expenses  should  also  be 
treated  as  an  indirect  expense."  Earlier 
in  the  case,  the  Court  had  stated  that  "if 
the  pre-sale  warehousing  expense  in 
this  case  is  not  shown  to  be  a  direct 
exfwnse,  then  it  follows  that  the  cost  of 
transporting  the  cement  to  the 
warehouse  is  also  not  shown  to  be  a 
direct  exf)ense." 

Union  argues  that  in  this  case,  pre- 
sale  freight  and  warehousing  are  not 
inextricably  linked.  Union  claims  that 
pre-sale  freight  was  constant,  since  the 


merchandise  was  moved  over  the  same 
route  for  all  sales.  Therefore,  each  ton 
sold  from  the  warehouse  led  to  an   ' 
exactly  identified  increment  to  costs — 
the  amount  of  the  pre-sale  freight — and 
the  expense  was  inciured  on  a  one-on- 
one  basis  v«rith  each  unit  of  subject 
merchandise  sold.  Therefore,  Union 
maintains  the  expense  in  question  is 
clearly  direct. 

Petitioners  respond  that  the 
Department  correctly  determined  that 
Union's  pre-sale  fi^ight  expenses  were 
indirect.  Petitioners  state  that  the 
Department's  standard  is  clear:  pre-sale 
warehousing  and  freight  expenses  are 
inextricably  linked;  thus,  in  the  absence 
of  contrary  evidence,  if  pre-sale 
warehousing  is  an  indirect  expense,  so 
too  must  be  pre-sale  freight.  Petitioners 
note  that  it  is  always  true  that  each  ton 
shipped  leads  to  an  additional  charge 
for  freight,  but  this  does  not  mean  that 
pre-sale  freight  is  always  a  direct  selling 
expense. 

Department's  Position 

In  the  preliminary  review  results,  the 
Department  stated  that  it  "considers 
pre-sale  movement  expenses  as  direct 
selling  expenses  only  if  the  movement 
expenses  in  question  are  directly  related 
to  the  home-market  sales  under 
consideration.  In  order  to  determine 
whether  pre-sale  movement  expenses 
are  direct  under  the  fiacts  of  a  particular 
case,  the  Department  examines  the 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are,  for 
analytical  purposes,  inextricably  linked 
to  pre-sale  warehousing  expenses.  If  the 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  the 
warehouse  must  also  be  indirect. 
Conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense.  We  note  that,  although  pre-sale 
warehousing  expenses  in  most  cases 
have  been  foimd  to  be  indirect  selling 
expenses,  these  expenses  may  be 
deducted  from  FMV  as  a  circumstance- 
of-sale  adjustment  in  a  particular  case  if 
the  respondent  is  able  to  demonstrate 
that  the  expenses  are  directly  related  to 
the  sales  under  consideration."  See 
Preliminary  Results  of  Review;  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Korea  (60  FR  65284,  65287— 
December  19. 1995).  The  Department  is 
continuing  to  treat  Union's  pre-sale 
home-market  inland  freight  expenses  as 
indirect,  because  Union  did  not 
distinguish  between  pre-  and  post-sale 
warehousing  expenses  or  demonstrate 


that  these  expenses  were  directly  related 
to  the  sales  under  consideration. 

Comment  5 

Union  argues  that  the  Department 
should  differentiate  Union's  painted 
products  according  to  specific  paint 
types,  because  (1)  there  are  significant 
cost,  price,  and  commercial  differences 
among  Union's  painted  products:  (2) 
these  differences  demonstrate  that 
Union's  customers  perceive  ^ 
significantly  different  applications  for 
such  products;  and  (3)  if  the  Department 
compares  different  paint  types,  it  must 
make  an  appropriate  difiner  adjustment. 

Petitioners  state  the  Department  was 
correct  not  to  revise  the  existing  paint 
categories  for  the  preliminary  results  of 
this  review  and  should  also  reject  this 
argument  for  the  final  results. 
Petitioners  note  that  Union's  arguments 
do  not  address  the  criteria  used  by  the. 
Department  to  establish  categories  of 
products  and  determine  whether  certain 
products  may  be  compared  and  are  not 
supported  by  the  record  evidence. 
Petitioners  state  that  Union  ignores  that 
the  primary  basis  for  creating  product 
categories  is  physical  characteristics. 
Thus,  according  to  petitioners,  the 
Department  can  accept  Union's 
proposed  paint  categories  only  if  Union 
demonstrates  that  the  physical 
characteristics  of  the  various  paint  types 
are  so  dissimilar  that  the  paint  types 
cannot  be  compared — ^which  Union  has 
not  done.  Petitionera  cite  Koyo  Seiko  Co. 
v.  United  States.  Slip  Op.  94-1363  at  15 
(Fed.  Cir.  Sept.  20, 1995)  which  states 
that  products  with  significant  physical 
similarities  need  not  be  "technically 
substitutable,  piutihased  by  the  same 
types  of  customers,  or  applied  to  the 
same  end  use"  in  order  to  be  compared. 
Petitioners  add  that  the  record  does  not 
support  Union's  contention  that  its 
different  paint  types  exhibit  significant 
differences  in  cost  or  price. 

Petitioners  reject  the  notion  of  making 
a  difmer  adjustment  for  differences  in 
paint  types.  Petitioners  state  that  it  is 
the  Department's  position  in  these  flat- 
rolled  proceedings  that  it  will  not  make 
adjustments  to  account  for  differences 
between  physical  characteristics  of  U.S. 
and  home-market  products  when  the 
products  are  identified  by  the  same 
control  number.  If  products  have  the 
same  control  number,  according  to 
petitionera,  they  are  in  effect  identical 
for  purposes  of  this  review  and  no 
difmer  adjustment  should  be  granted. 

Department's  Position 

We  agree  v«dth  {>etitionera.  As  stated 
in  oiu"  memorandum  to  the  file  of 
August  10, 1995,  discussing  our 
preliminary  results  of  review.  Union 
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provided  insufii  <  ;ient  and  non- 
compelling  information  to  support  the 
necessity  for  diflferentiating  additional 
types  of  painted  products.  Union  did 
not  demonstratti  pow  each  of  the 
proposed  additip^al  paint  types 
possesses  physi^  characteristics  that 
are  significantly  different  from  those  of 
the  oAer  proposed  paint  types,  and  how 
each  paint  type  {$  intended  for 
significantly  difil^rent  applications  and 
uses.  Therefore,  we  did  not  create 
additional  paint  categories  for  purposes 
of  these  final  results. 

Comment  6      ' 

Union  argues  i^at  the  Department 
should  not  combine  the  financing 
expenses  of  Union  and  DKI  with  those 
of  other  member  companies  of  the 
Dongkuk  group  l^^cause  this  collapsing 
of  interest  expense  is  entirely  at  odds 
with  the  DepartmlBnfs  practice.  Union 
states  that  it  is  tb«  Department's 
established  policy  to  calculate  interest 
expense  bom  the  costs  of  borrowing 
incurred  by  the  nospondent  and  its 
related  parties  only  when  the  companies 
are  consolidated  in  the  normal  course  of 
business.  Union  states  that  there  ar«  two 
fundamental  reasons  for  this.  First,  the 
accounting  practJfality  of  consolidating 
different  companies,  particularly  with 
respect  to  cost  of  goods  sold,  demands 
that  an  audited  consolidated  statement 
be  generated  in  the  normal  course  of 
business.  Second. [the  parent  into  which 
the  subsidiary  is  aonsolidated  is 
assumed  to  control  the  financing 
decisions  of  the  subsidiary.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Small  Diameter  Circular 
Seamless  Carbon\]filloy  Steel,  Standard. 
Line  and  Pressure  Pipe  from  Italy  (60  FR 
31981.  31990  JunJBJ  19. 1995). 

In  the  instant  r^idew.  according  to 
Union,  neither  of  the  two  standards 
articulated  above  applies  to  Union  or 
DKI.  Union  states;  that  the  financial 
statements  of  UniJ4n  and  DKI  are  not 
consolidated  into  those  of  DSM.  Union 
also  states  that  no  evidence  on  the 
record  suggests  that  the  financial 
decisions  of  Union  and  DKI  are 
controlled  by  TiS^.  Just  because  two 
entities  have  been  collapsed.  Union 
claims,  is  not  necessarily  a  reason  to 
calculate  circums|Ance-of-sale 
adjustments  or  cosTadjustments  on  a 
collapsed  basis.  Fpt  example,  seUing 
expenses  are  not  Calculated  for  the 
group  as  a  whole,  but  specifically;  the 
COM  is  calculatea  Ion  a  company- 
specific  basis,  unlUss  the  collapsed 
entities  have  identical  control  numbers, 
which  they  do  no1|;{  general  expenses 
reasonably  associated  with  the  COM 
remain  company  ^^ecific.  Likewise, 
Union  argues,  theia  is  no  reason  to 


combine  interest  expenses, -which  are 
properly  allocated  on  a  company- 
specific  basis.  Union  cites  to  our  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Dynamic  Random  Access 
Semiconductors  of  One  Megabit  and 
Above  from  the  Republic  of  Korea  (58 
FR  15487,  15475-4vlarch  23,  1993} 
("Korean  DRAMS"),  where  the  financial 
statements  of  two  companies  that  were 
members  of  the  same  chaebol  were  not 
consolidated  in  the  normal  course  of 
business,  and  where  the  Department  did 
not  require  the  respondent  to  submit  a 
combined  interest  rate.  Indeed,  Union 
asserts,  when  the  respondent  sought  to 
persuade  the  Department  to  use  the 
interest  expense  for  the  group  as  a 
whole,  the  Department  rejected  the  idea 
on  the  grounds  that  "Itjhe  Department 
does  not  perform  an  audit  at 
verification;  rather,  verification  relies  on 
audited  records."  Similarly,  Union 
points  out  that  in  its  Fjna7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  the  Republic 
of  Korea  (56  FR  16305, 16313  "  April 
•22, 1991)  {"Korean  PET  Film")  the 
Department  held  that,  absent  evidence 
of  inter-company  production  financing 
arrangements,  a  respondent's  own 
financial  statements  provide  the  most 
accurate  picture  of  its  financing 
activities  for  the  production  of  subject 
merchandise. 

Additionally,  Union  states  that  the 
Department's  calculation  of  its  financing 
factor  was  incorrect  because  it  failed  to 
offset  DKI  and  DSM's  financing  costs 
with  short-term  interest  income.  The 
respondent  argues  that  the  Department's 
calculation  only  offset  Union's 
financing  costs  with  short-term  interest 
income.  Therefore,  the  Department's 
calculation  did  not  make  an  appropriate 
"apples-to-apples"  comparison. 

Petitioners  contend  that  the 
Department  properly  combined  Union's 
interest  expense  with  the  interest 
expense  of  other  members  of  the 
Dongkuk  group.  Petitioners  state  that 
this  decision  is  consistent  with  the 
Department's  normal  practice  because 
the  companies  are  under  common 
control  and  produce  similar  subject 
merchandise.  Petitioners  contend  that 
capital  acquisition  costs  are  fungible 
and  that  any  borrowing  by  Union.  DKI, 
or  DSM  may  be  used  for  a  variety  of 
beneficial  purposes  for  the  group  as  a 
whole.  Therefore,  petitioners  believe 
that  the  E)epartment  should  continue  to 
use  the  combined  interest  expenses  of 
Union,  DKI  and  DSM  in  its  calculation 
for  the  final  resuhs  of  this  instant 
review. 

In  fact,  petitioners  claim,  contrary  to 
Union's  statements,  the  Department  did 


reduce  both  OKI's  and  DSM's  reported 
interest  expense  by  each  company's 
respective  short-term  interest  income. 
Accordingly,  the  Department  should 
simply  ignore  Union  Steel's  comments 
with  respect  to  this  issue. 

Petitioners  also  state  that  the 
Department  deducted  an  appropriate 
short-term  interest  income  figiu«  in  its 
net  financing  factor  calculation. 
Furthermore,  they  state  that  the 
respondent's  argument  of  requiring  an 
apples-to-apples  comparison  is 
inappropriate  in  this  circumstance 
because  symmetrical  results  are  not 
necessary  in  this  step  of  the  net 
financing  calculation. 

Department's  Position 

For  the  final  results,  we  calculated  a 
combined  net  interest  factor  using 
Union's.  DSM,  and  OKI's  audited 
financial  figures  obtained  from 
verification  exhibits,  respondent's 
submissions  and  public  records.  This 
methodology  of  calculating  a  single  net 
interest  factor  is  consistent  with  our 
longstanding  practice  for  computing 
interest  expense  in  cases  involving 
parent-subsidiary  corporate 
relationships.  DSM's  ownership  interest 
in  Union  and  OKI  places'  the  parent  in 
a  position  to  influence  Union's  financial 
borrowing  and  overall  capital  structure. 
We  note  that,  contrary  to  Union's 
assertions  that  Union  is  an  independent 
company  and  not  controlled  by  DSM, 
the  two  companies  share  common 
directors  and  related  stockholders. 
Based  on  this  information,  it  is  difficuU 
to  see  how  Union's  operations  are 
independent  of  its  parent  to  such  an 
extent  that  we  should  ignore  our  normal 
practice  of  computing  interest.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  Thailand  (60  FR 
10552, 10557— February  27, 1995). 
Additionally,  we  find  it  appropriate  to 
collapse  the  financing  costs  of  these 
three  companies  in  this  instant  review 
because  we  consider  that  the  financing 
costs  of  the  parent  and  its  subsidiaries 
to  be  fungible. 

Furthermore,  the  facts  of  this  instant 
review  differ  from  both  the  Korean 
DRAMS  and  Korean  PET  Film  with 
regard  to  combining  interest  expense 
factors.  In  Korean  DRAMS  and  Korean 
PET  Film,  the  respondents  requested 
that  the  Department  combine  limited 
brother-sister  companies  to  derive  a 
consolidated  group-level  interest 
expense  factor.  In  those  cases,  however, 
the  Department  determined  that  a 
consolidated  group-level  interest  factor 
was  inappropriate  because,  while  the 
respondents'  own  financial  statements 
were  audited,  those  of  the  sister 
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companies  and  the  group-level  financial 
statements  were  unaudited.  As  the 
Department  stated  in  Korean  DRAMS. 
"(albsent  detailed  testing  usually 
associated  with  an  audit,  the 
Department  cannot  rely  on  the 
statements  as  submitted."  See  DCXI 
Position  on  Comment  24,  58  FR  15475. 
Not  only,  therefore,  would  consolidating 
the  entities  in  question  have  placed  an 
undue  burden  on  the  Department  to 
review  unaudited  information,  but  the 
respondents'  own  audited  financial 
statements  provided  the  most  acciu-ate 
reflection  of  the  cost  of  financing  the 
production  of  subject  merchandise.  In 
the  instant  review,  by  contrast,  each  of 
the  entities  in  question — Union,  DSM, 
and  DKI — prepared  separate  audited 
financial  statements,  which  we  could 
therefore  combine  to  calculate  a  group- 
level  interest  expense  factor. 

Additionally,  we  agree  with  the 
respondent  in  that  it  is  the  Department's 
practice  to  allow  a  respondent  to  offset 
financial  expenses  with  interest  earned 
from  the  general  operations  of  the 
company.  See,  e.g.,  Timken  v.  United 
States,  852  F.  Supp.  1040, 1048  (CIT 
1994).  The  Department  does  not, 
however,  ofl^set  interest  expense  with 
interest  income  earned  on  long-term 
investments.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel.  Standard.  Line  and  Pressure 
Pipe  from  Italy  (60  FR  31981,  31991— 
June  19, 1995).  Therefore,  for  the  final 
results  we  offset  the  combined  financing 
costs  by  the  respective  short-term 
interest  income  of  the  three  entities: 

Comment  7 

Union  argues  that  the  Department 
should  not  include  the  company's 
"special  depreciation"  that  was  reported 
as  an  extraordinary  item  on  its  audited 
financial  statement  in  the  cost  of 
production  of  subject  merchandise. 
Union  contends  that  the  Department's 
established  policy  with  respect  to  this 
kind  of  expense  is  to  exclude  the  cost 
because  it  relates  solely  to  tax  law  and 
represents  no  real  additional  cost  to  the 
company.  See  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Stainless 
Steel  Angles  f mm  Japan  (60  FR  16608, 
16617— March  31, 1995)  {"Angles"). 
Therefore,  Union  believes  that  the 
Department  should  follow  the  precedent 
established  in  that  determination  and 
remove  the  special  depreciation  from 
Union's  production  costs. 

Petitioners  argue  that  the  Department 
should  continue  to  include  Union 
Steel's  accelerated  depreciation  costs  in 
its  calculation  of  the  company's  COP 
and  CV.  Petitioners  contend  the     ** 
Department  does  not  have  an 


established  policy  of  excluding 
accelerated  depreciation  as  a  cost  of 
production.  To  support  their  argimient, 
petitioners  state  that  in  recent 
determination  the  Department  rejected  a 
similar  contention  made  by  the 
respondent  and  included  the  company's 
accelerated  depreciation  charges  in  the 
calculation  of  COP  and  CV.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Canned  Pineapple  Fruit 
from  Thailand  (60  FR  29553,  29560— 
June  5, 1995).  Furthermore,  petitioners 
contend  that  the  cost  should  be 
included  in  COP  and  CV  because  it  is 
reported  on  Union's  financial 
statements  that  are  in  accordance  with 
generally  accepted  accounting 
principles  ("GAAP")  in  Korea. 

Eteparfment's  Position 

We  disagree  with  the  respondent  and 
have  included  Union's  entire  special 
depreciation  as  a  production  cost  for 
these  final  results.  Unlike  the  situation 
in  Angles,  where  the  respondent 
company  used  special  financial 
accounting  treatment  to  reflect  only  its 
regular  depreciation  [i.e.,  non-tax  '^. 

depreciation)  as  a  cost  in  its  audited 
income  statements  for  that  year.  Union 
recorded  the  full  special  depreciation 
charge  as  a  cost  in  its  audited  income 
statement  in  accordance  with  Korean ., 
GAAP.  We  note  that  it  is  the 
Department's  normal  practice  to  use 
costs  recorded  in  normal  books  and 
records  of  the  respondent  unless  it  can 
be  shown  that  such  costs  do  not 
reasonably  reflect  the  amounts  incurred 
to  produce  the  subject  merchandise. 
See.  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Oil  Country 
Tubular  Goods  from  Argentina  (60  FR 
33539,  33548— June  28, 1995);  High- 
Tenacity  Rayon  Filament  Yam  from 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (59  FR 
15897,  15898— March  28, 1995). 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  August  18, 1993, 
through  July  31, 1994: 

Certain  Cold-Rolled  Carbon 
Steel  Flat  Products 


Producer/manufacturef/exporter 


Dongbu 
Union  ..., 


Weighted- 
averape 
margin 


6.07% 
1.08% 


The  Department  shall  determine,  and 
the  U.  S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 


appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
cold-rolled  carbon  steel  flat  products 
from  Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
•section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rates  for  the  reviewed 
companies  named  above  which  have 
separate  rates  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  this  case  will  continue  to  be 
14.44  percent,  which  is  the  "all  others" 
rate  in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Korea,  58  FR 
37176  (July  9. 1993). 

Article  VI15  of  the  GATT  (cited 
earlier)  provides  that  "(njo  product 
*  *  *  shall  be  subject  to  both 
antidumping  and  coimtervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  Accordingly,  the  level  of  export 
subsidies  as  determined  in  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Final  Negative 
Critical  Circumstances  Determinations; 
Certain  Steel  Products  from  Korea  (58 
FR  37328— July  9, 1993),  which  is  0.05 
percent  ad  valorem,  will  be  subtracted 
from  the  cash  deposit  rate  for  deposit  or 
bonding  purposes. 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
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ursement 


result  in  the  Sejaretary's  presumption 
that  reimbursei^ent  of  antidumping 
duties  occurred  ^d  the  subsequent 
assessment  of  double  antidumping 
duties.  i[ 

This  notice  al^  serves  as  a  reminder 
to  parties  subjei;^  to  administrative 
protective  orde|-!("APO")  of  their 
responsibility  Concerning  the 
disposition  of  p^prietary  information 
disclosed  undeijAPO  in  accordance 
with  section  35J^.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  oJT  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  ^ct  (19  U.S.C. 
§  1675(a)(1))  an<|  section  353.22  of  the 
Department's  regulations. 

Dated:  Decembli  29, 1997. 
Robert  S.  TiKiiw^ 

Assistant  Secretai  j  for  Import 
Administration. 

(FR  Doc.  98-276  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trada  Administration 
[A-M3-009I 

Color  TaiavisloA'  Receivers  from 
Taiwan;  Notice  brf  Final  Scope  Ruling 
Coach  Master  liitemational 
Corporation 

AGENCY:  Import  Administration, 
International  Tr$^e  Administration, 
Department  of  Cbmmerce. 
ACTION:  Notice  of  final  affirmative  scope 
ruling — antidun^ping  duty  order  on 

color  television  receivers  from  Taiwan. 

1 1         

SUMMARY:  On  Ju^  7. 1997,  Coach  Master 
International  Cotporation  (CMI) 
requested  that  the  Department  of 
Commerce  (the  Department)  issue  a 
scope  ruling  excluding  the  "Kitchen 
Coach  Unit"  (KCJllJ)  from  the  scope  of 
the  antidumping  duty  order  on  color 
televisions  from  Taiwan.  On  August  22, 
1997  we  initiated  ;a  formal  scope  inquiry 
pursuant  to  19  C|=R  353.225  and 
requested  that  in^^rested  parties  submit 
comments  and/or  factual  information 
addressing  the  scope  issue.  In  addition, 
we  requested  tha^  [interested  parties 
address  the  criteriia  for  scope 
determinations  which  are  listed  at  19 
CFR  351.225(k)(^)f  We  have  analyzed 
the  record  in  thisi  tase,  including 
comments  of  interested  parties 
submitted  during  this  scope  inquiry.  For 


the  reasons  outlined  below,  we 
recommend  that  the  Department 
determine  that  CMI's  KCU  is  covered  by 
the  scope  of  the  antidumping  duty 
order. 

Background 

In  its  July  7, 1997  request  for  a  scope 
ruling,  CMI  maintains  that  its  Kitchen 
Coach  Unit  meets  the  estabUshed 
criteria  for  exclusion  from  the  scope  of 
the  order  covering  color  television 
receivers  (CTVs)  from  Taiwan.  CMI 
argues  that  the  primary  purpose  of  the 
KCU  is  to  provide  in-home,  leam-while- 
doing  cooking  instruction.  The  KCU  is 
in  the  category  of  combination  CTV 
units,  which  include  products  that 
function  as  of  color  televisions  as  well 
as  have  characteristics  not  mentioned  in 
the  scope  of  the  order.  Many  of  the 
features  of  the  KCU  have  received 
design  and  utility  patents,  which  CMI 
claims  distinguish  the  Kitchen  Coach 
fit)m  other  combination  CTV  units 
already  included  in  the  order. 

On  July  25, 1997.  the  totemational 
Brotherhood  of  Electrical  Workers,  the 
International  Union  of  Electronic, 
Electrical.  Salaried,  Machine  & 
Furniture  Workers,  and  the  Industrial 
Union  Department  (AFL-CIO)  (the 
petitioners  in  this  case),  submitted 
comments  in  support  of  their  contention 
that  the  Kitchen  Coach  Unit  falls  within 
the  scope  of  the  order.  They  contend 
that  "(the  product's)  surface  physical 
,  resemblance  to  a  color  television 
receiver  is  reinforced  by  its  internal 
componentry  (such  as  its  color  picture 
tube,  deflection  yoke,  timer,  and  so  on) 
that  results  in  the  KCU's  abiUty  to 
receive  and  display  color  television 
broadcast  signals.^'  The  petitioners  base 
their  position  on  the  physical 
characteristics  of  the  KCU  and  prior 
cases  whereby  the  Department  found 
combination  color  televisions  to  be 
within  the  scope  of  the  order.  See  Scope 
Inquiry  in  Color  Television  Receivers 
from  Korea,  A-580-008,  Concerning 
Gold  Star  Combination  TV/VCR  Model 
KMV-9002,  (Gold  Star)  and 
Combination  TV/Radio  Model  RCV- 
0615  (April  5.  1991). 

Analysis 

19  CFR  351.225  of  the  Department's 
regulations  govern  scope  proceedings. 
On  matters  concerning  the  scope  of  an 
order,  our  primary  basis  for  determining 
whether  a  product  is  covered  are  the 
descriptions  of  the  product  contained  in 
the  petition,  the  initial  investigation, 
and  the  International  Trade 
Commission,  Treasury,  or  £>epartment 
determinations.  When  these  criteria  are 
not  dispositive  we  further  consider 
additional  criteria:  (1)  The  physical 


characteristics  of  the  product;  (2)  the 
expectations  of  the  ultimate  purchasers; 
(3)  the  ultimate  use  of  the  product;  (4) 
the  channels  of  trade,  and  (5)  the 
manner  in  which  the  product  is 
advertised  or  displayed.  See  19  CFR 
351.225(k)(2).  fa  this  case,  the 
descriptions  of  the  product  contained  in 
the  petition,  the  investigation  and 
relevant  agency  determinations  are  not 
dispositive  of  die  scope  issue. 
Accordingly,  we  have  analyzed  the 
record  with  respect  to  the  five 
additional  criteria  listed  in  19  CFR 
353.225(k)(2). 

To  determine  whether  this  model  was 
within  the  scope  of  the  order,  we 
reviewed  the  descriptions  of  the 
merchandise  in  the  petition,  the  ITC 
determination,  and  the  antidumping 
duty  order. 

Tne  petition  defined  the  scope  of  the 
investigation  as  the  following: 

The  class  or  kind  of  merchandise  embraced 
by  this  petition  ("color  television  receiver") 
includes  devices  which  are  capable  of 
receiving  and  processing  both  broadcast  and 
nonbroadcast  electronic  signals  and 
converting  those  signals  into  a  visual  and 
audio  practice.  This  class  or  kind  of 
merchandise  includes  all  CTVs  that  (1)  have 
the  same  or  similar  general  physical 
characteristics;  (2)  are  considered  CTVs  in 
the  expectations  of  ultimate  purchasers;  (3) 
move  through  the  same  or  similar  channels 
of  trade;  (4)  are  advertised  and  displayed  in 
the  same  or  similar  manner;  and  (5)  are 
capable  of  use  as  TVs. 

(See  Petition  for  Relief  Under  the  U.S. 
Antidumping  Law  with  Respect  to  Color 
Television  Receivers  Imported  from 
Taiwan,  May  2. 1983). 

The  ITC  Report  states  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Taiwan*  •  *  of  color  television 
receivers,  provided  for  an  item  685.11 
and  685.14  of  the  Tariff  Schedules  of  the 
United  States  (TSUS).  AddiUonally,  the 
report  states: 

The  imported  products  subject  to  these 
investigations  are  complete  and  incomplete 
color  television  receivers,  including  color 
television  receiver  kits.  Complete  receivers 
are  fully  assembled  and  ready  to  function 
when  purchased  by  the  consumer  •  •  •  Also 
included  are  projection  television  receivers. 
Consumers  use  these  television  receivers  for 
watching  broadcasts  directly  off  the  air  or 
from  a  cable  source.  Television  receivers  may 
also  be  used  as  display  units  for  video  games, 
video  tape  recorders,  or  computers. 

See  ITC  Investigation  No.  731-TA- 
134  (Final),  Coyor  Television  Receivers 
from  the  Republic  of  Korea  and  Taiwan, 
49  FR  17824  (April  25.  1984). 

Subsequently,  the  antidumping  duty 
order  on  color  television  receivers  from 
Taiwan  defined  the  scope  of  the 
investigation  as  "color  television 
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receivers,  complete  or  incomplete,  other 
than  video  monitors."  and  stated  that  it 
was  "intended  to  cover  all  color 
television  receivers  regardless  of  tariff 
classification  except  the  monitor 
component  of  component  video 
systems."  {See  Color  Television 
Receivers,  Other  than  Video  Monitors, 
from  Taiwan,  49  FR  18337  (April  30, 
1984).  Following  this  order  was  the 
Gold  Star  scope  decision  in  which  the 
Department  determined  that 
combination  color  televisions  were 
within  the  scope  of  the  order.  See  Scope 
Inquiry  in  Color  Television  Receivers 
from  Korea,  A-580-008.  Concerning 
Gold  Star  Combination  TV/VCR  Model 
KMV-9002.  (Gold  Star)  and 
Combination  TV/Radio  Model  RCV- 
0615  (April  5,  1991). 

A  plain  reading  of  the  petition,  ITC 
determination  and  the  order 
demonstrates  that  combination  units, 
such  as  the  KCU,  were  neither 
specifically  included  in.  nor  excluded 
from  these  prior  scope  descriptions. 
[See  Color  Television  Receivers,  Except 
for  Video  Monitors,  from  Taiwan,  51  FR 
46895,  concluding  prior  descriptions  are 
ambiguous  with  respect  to  combination 
units  and  that  Diversified  Products 
analysis  is  warranted.)  Because  these 
prior  scope  descriptions  are  ambiguous 
as  to  whether  a  unit  consisting  of 
several  items,  including  a  television,  is 
covered  by  the  scope  of  the  order,  we 
applied  the  five  criteria  for  making 
scope  determinations,  which  are  set 
forth  in  our  regulations  at  19  CF^ 
353.252(k)(2). 

Documents  and  parts  thereof  from  the 
underlying  investigation  deemed 
relevant  by  the  Department  to  the  scope 
of  the  oatstanding  order  were  made  part 
of  the  record  of  this  determination  and 
are  referenced  herein. 

Physical  Characteristics 

CMI  argues  that  KCU  has  many 
specific  features  and  design  patents  that 
distinguish  it  from  other  color  television 
receivers  from  Taiwan.  According  to 
CMI,  the  product  includes  an 
instructional  CD  component.  9"  color 
television  tuner  and  screen,  stereo 
sound,  and  dual  processors.  The  unit  is 
controlled  by  a  patented  multi- 
directional waterproof,  kitchen-proof 
remote  control.  The  consumer  package 
consists  of  six  interactive  CDs,  recipe 
card  set,  cooking  index,  and  hardware 
unit.  The  major  components  of  the 
hardware  unit  include:  data  storage 
device,  integrated  imit  (or  module),  and 
a  remote  control.  The  integrated  unit 
includes  a  television  set  with  a  screen 
and  a  video  compact  disc  player,  both 
housed  in  the  same  cabinet.  [See  CMI's 
submission  of  Sept.  10, 1997,  at  12.) 


CMI  emphasizes  that,  although  "the 
product  includes  a  functioning 
television  receiver,  it  was  conceived  of, 
and  designed,  specifically  for  the  leam- 
while-doing  application,  specifically  in 
the  kitchen."  The  product  literature 
provided  by  CMI  describes  the  Kitchen 
Coach  Unit  as  a  unique  integration  of  a 
"micro-processor"  (a  dedicated 
computer  with  embedded  software), 
video  CD  player,  and  high  quality 
television.  CMI  argues  that  the  multiple 
patents  employed  in  the  KCU.  including 
the  "embedded  menuing  system,  single 
finger  operation,  auto  pause 
functionality,  and  multi-directional 
remote  control."  distinguish  it  from 
other  combination  CTVs.  [See  Exhibit 
B-1  to  CMI's  submission  of  Sept.  10, 
1997) 

Petitioners  argue  that  the  KCU  has  the 
physical  characteristics  of  a  color 
television,  notably  the  ability  to  receive 
and  process  video  and  audio 
presentation.  Petitioners  note  that  "the 
KCU's  features  and  components  are 
prominently  those  of  a  color  television 
receiver  such  that  the  KCU  receives  and 
displays  on  its  screen  color  television 
broadcast  signals."  The  petitioners  also 
note  that  in  the  promotional  brochure 
the  KCU  is  described  as  "three  great 
products  in  one — (1)  a  top  of  the  line, 
128  cable-channel  color  TV  (with  69 
broadcast  channels):  (2)  a  high  quality 
stereo  audio  CD  player;  and  most 
importantly  (3)  a  video  CD  player  with 
interactive  software  providing  your  own 
personal  cooking  coach."  [See 
petitioners'  comments  of  September  26. 
1997  at  3.  citing  Exhibit  B-2  of  CMI's 
July  2. 1997  submission.) 

The  Department  determines  that  the 
KCU  possesses  the  primary  physical 
characteristics  of  a  color  television 
receiver  as  defined  in  the  antidumping 
duty  order  on  color  television  receivers 
from  Taiwan.  Specifically,  the  KCU  has 
the  design  featiires  and  piiysical 
characteristics  "for  receiving  a  broadcast 
signal  and  reproducing  it  in  video  and 
audio  form."  See  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan,  51  FR  46.895,  406.902 
(Dec.  29. 1986).  The  fact  that  the  KCU 
has  several  proprietary  patents  does  not 
render  the  unit  incapable  of  performing 
as  a  color  television  receiver.  Because 
KCU  has  the  physical  characteristics  to 
receive  and  process  both  broadcast  and 
non-broadcast  electronic  signals,  and 
convert  those  signals  into  a  visual  and 
audio  presentation,  we  conclude  that 
the  KCU  possesses  the  physical 
characteristics  of  a  color  television 
receiver. 


Ultimate  Use 

CMI  claims  that  the  disc  mode 
operation  of  the  KCU  renders  the 
product  different  from  other  CTV 
combination  units.  Stored  on  the 
preCsrred  video  compact  disc  is  an 
introductory  message  which  describes 
the  operation  and  capabilities  of  the 
unit.  The  system  has  the  ability  to 
display  retrieved  information  from  the 
disc  either  statically  on  the  screen  of  the 
integrated  unit,  or  as  video  with  audible 
reception.  CMI  asserts  that  this  feature, 
combined  with  the  consumer  package 
containing  six  interactive  CDs,  recipe 
card  set.  cooking-index,  hardware  imit. 
and  remote  control,  suggest  that  the 
ultimate  use  of  the  product  is  primarily 
for  cooking  instruction,  not  simply 
viewing  television. 

Petitioners  argue  that  CMI  could  have 
achieved  its  professed  goals  with  a 
video  monitor  alone.  It  opted  instead  for 
a  color  television  receiver  because  a 
video  monitor  is  incapable  of  receiving 
and  displaying  color  television 
broadcast  signals.  As  in  the  Gold  Star 
determination,  the  combination  featiues 
of  the  KCU  do  not  substantially  alter  the 
in-scope  function  of  the  product. 
Similar  to  Gold  Star's  CTV/VCR 
combination  unit,  the  KCU's  CTV  can  be 
used  without  the  video  compact  disc 
(VCD)  component,  whereas  the  VCD 
component  cannot  be  used  without  the 
CTV.  Accordingly,  the  petitioners 
conclude,  "the  CD  facility  distinguishes 
the  KCU  from  a  CTV  that  does  not  have 
a  combination  CD,  just  as  a  VCR  facility 
dlistinguishes  a  CTVA^CR  combination 
unit  from  a  CTV  that  does  not  have  a 
combination  VCR,  but  this  taciUty  is 
subsidiary  to  the  KCU  functioning  as  a 
color  television  receiver."  [See 
petitioners'  comments  of  July  25. 1997 
at  5.)  We  agree  with  petitioners.  The  fact 
that  the  KCU  may  be  used  for  cooking 
instruction  purposes  in  addition  to 
clearly  in-scope  purposes  does  not 
remove  the  KCU  from  the  broader  class 
of  TVs.  Because  the  KCU  is  capable  of 
operating  as  a  television  while  not  in 
operation  as  a  VCD,  we  determine  that 
the  ultimate  use  of  the  KCU  is  as  a 
television  receiver. 

Channels  of  Trade 

CMI  claims  that  the  KCU  travels  in 
channels  of  trade  different  from  those 
typical  of  consumer  electronics.  [See 
respondent's  declaration  of  September 
9, 1997  at  16).  They  note  that  the  KCU 
is  marketed  to  potential  retailers 
through  housewares  and  food  trade 
shows,  and  is  sold  primarily  in  kitchen 
stores,  and  housewares  departments. 
Respondent  also  states  that  CMI  markets 
and  sells  the  KCU  in  locations  where 
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other  kitchen  ap  pliances,  kitchen 
equipment  and  food  are  sold. 
Specifically,  the  KCU  is  sold  in 
"upscale  specialty  kitchen  stores  (Home 
Place,  Dorothy  Lane  Markets,  and  Sur  la 
Table)  and  housewares  departments  of 
department  stoff  s:  Bon  Marche 
Housewares,  Majcy's  Cellar  (a 
department  of  the  store  devoted 
primarily  to  cocking);  and  Marshall 
Field's  Housewpjres  department."  {See 
respondent's  submission  of  September 
9, 1997  at  24).  11 

Petitioners  cl^m  that  because  the 
KCU  is  a  consumer  electronics  product, 
it  could  be  markpted  in  the  same 
channels  of  traq4  as  other  combination 
CTV  units.  Thej^ict  that  it  is  sold  in  the 
housewares  dej^irtment  of  retail  stores, 
as  opposed  to  thp  consumer  electronits 
department,  do^^  not  sufficiently 
establish  a  separete  channel  of  trade. 
Petitioners  argule  that  CMI's  statement 
that"*  *  *  the  product  is  not  typically 
sold  at  retail  alongside  televisions"  [See 
respondent's  sujbmission  of  September 
9, 1997  at  23)  irh^lies  that  it  is,  on 
occasion,  sold  ailongside  televisions:  and 
thus  should  be  considered  to  move  in 
the  same  chann^s  of  trade.  (See 
petitioners'  con^aents  of  September  26, 
1997  at  12). 

The  Departm^i  it  notes  that  although 
many  of  the  coni  aonents  of  the  KCU  are 
designed  for  inst  ^lctional  piuposes,  it  is 
functionally  a  consumer  electronics 
product.  In  prio|-  scope  determinations, 
where  combinatjidn  CTV/VCR  and  CTV/ 
radio  combinatipb  units  were  classified 
as  consumer  electronics  goods,  we 
considered  thenl  to  travel  in  the  same 
channels  of  trade!  as  other  color 
television  receivers.  [See  Goldstar  at  20). 
In  this  case  howjaver,  the  record 
indicates  that  thjej  KCU  is  marketed 
through  different  channels  of  trade  than 
most  in-scope  products.  Respondent 
claims  that  the  K^U  is  not  typically  sold 
in  the  same  kinc^^  of  retail  outlets  as  are 
televisions,  and  petitioner  does  not 
provide  sufficient  information 
contradicting  this  claim.  [See 
respondent's  submission  of  September 
9, 1997  at  24).  If  phe  Department  accepts 
KCU's  contention  that  the  noted 
consumers  reprepjent  a  different  channel 
of  trade  from  consumer  electronics,  then 
the  KCU  travels  U  different  channels  of 
trade  than  other  products  subject  to  the 
order. 


Expectations  of 

CMI  contends 
purpose  of  the 
home,  leam-whi 
instruction.  Whi 
the  product  is 
with  added  featulr^s 
it  is  the  addition^ 
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the  "kitchen  proof  remote  control, 
interactive  compact  discs,  recipe  card 
set,  and  cooking  index)  that  prompt 
consumers  to  purchase  the  KCU  rather 
than  other  television  receivers.  CMI 
therefore  arguA  that  the  purchasers 
expect  the  KCU  to  offer  cooking 
techniques,  and  that  this  additional 
feature  distinguishes  the  KCU  fi-om 
color  televisions  included  in  the  scope 
of  the  order. 

Petitioners  cite  CMI's  promotional 
brochure,  which  advertises  the  KCU  as 
a  product  that  allows  purchasers  to, 
"jump  back  and  forth  instantly  between 
TV  and  the  coach  learning  mode  •  *  • 
It's  so  flexible  and  easy  that  you  can 
prepare  gourmet  dishes  just  during  the 
commercials  of  your  favorite  TV 
program."  Specifically,  petitioners  note 
that  the  KCU  "will  function  as  a  top  of 
the  line,  128  cable-channel  color  TV 
(with  69  more  broadcast  channels)." 
[See  petitioners'  comments  of  July  25, 
1997  at  5). 

Because  the  promotional  literature 
emphasizes  the  KCU's  ability  to  receive 
television  signals,  the  Department 
determines  that  the  ultimate  purchaser 
would  expect  the  product  to  hmction  as 
a  color  TV  in  addition  to  functioning  as 
a  cooking  instruction  device.  The  fact 
that  the  ultimate  purchaser  would 
expect  the  KCU  to  function  as  a 
television  supports  the  position  that  the 
product  be  considered  in-scope. 
Additionally,  it  is  evident  ft-om  the 
literature  that  the  KCU/CVD  function 
could  be  used  independently  of  the  TV. 
As  determined  in  the  Gold  Star 
decision,  "the  radio  is  no  more  than  an 
added  feature  which  does  not  detract 
from  the  unit's  primary  use  as  a 
television  receiver."  See  Scope  Inquiry 
in  Color  Television  Receivers  from 
Korea,  A-580-008.  Concerning  Gold 
Star  Combination  TV/VCR  Model  KMV- 
9002,  and  Combination  TV/Radio 
Model  RCV-0615  at  17.  In  this  case,  we 
conclude  that  the  CVD  is  an  added 
feature  which  does  not  remove  the  KCU 
ftx)m  within  the  scope  of  the  order. 

Manner  in  Which  Product  Is  Advertised 

CMI  contends  that  the  KCU  is 
marketed  primarily  to  aspiring  chefs  as 
an  interactive,  combination  TV/CD  unit, 
for  cooking  instruction.  CMI  notes  that 
the  product  offers  "convenient  features 
for  kitchen  use,  including  a  kitchen- 
proof  remote  control."  However,  CMI 
also  acknowledges  that  the  KCU 
functions  as  a  television.  The  literature 
states  that  the  KCU  is  actually.  "Three 
great  products  in  one — (1)  a  top  of  the 
line,  128  cable-channel  color  TV  (with 
69  more  broadcast  channels);  (2)  a  high 
quality  stereo  audio  CD  player;  and 
most  importantly  (3)  a  video  CD  player 


with  interactive  software  providing  your 
own  personal  cooking  coach."  [See 
petitioner's  comments  of  September  26, 
1997  at  11.  citing  Exhibit  B-2  of  CMI's 
July  2, 1997  submission).  It  is  advertised 
as  a  mini  entertainment  center  for  the 
kitchen. 

The  promotional  literature  and 
descriptive  video  identify  the  KCU  as  a 
color  television  that  allows  the  viewer 
to  "switch  instantly  from  the  'coach' 
mode  to  a  favorite  TV  program."  [See 
Exhibit  B-2  of  CMI's  July  2, 1997 
submission).  The  literature  also  defines 
the  product  as  an  integration  of  a  micro- 
processor, video  CD  player,  and  higher 
quality  television.  In  emphasizing  its 
simplicity,  the  literature  states  that  the 
user  can  "prepare  gourmet  dishes  just 
during  the  commercials  of  your  TV 
program."  [See  Exhibit  B-1  of  CMI's 
,  July  2,  1997  submission). 

The  Department  recognizes  KCU's 
dual  use  as  both  a  tool  for  cooking 
instruction  and  as  a  television  receiver. 
It  is  the  function  of  the  latter  that 
precludes  the  KCU  from  exemption  in 
this  scope  proceeding.  Since  the  KCU  is 
capable  of  functioning  as  a  television 
receiver  without  functioning  as  a 
cooking  aid,  and  since  it  is  clearly 
advertised  as  a  television,  we  determine 
that  the  product  is,  for  scope  purposes, 
a  color  television  subject  to  the 
antidumping  duty  order  on  color 
television  receivers  from  Taiwan. 

Conclusion 

KCU's  CrV/CD  combination  unit  is 
similar  to  other  combination  units 
previously  classified  by  the  Department 
as  color  television  receivers,  notably  the 
combination  CTV/VCR  model  KMV- 
9002  made  by  Gold  Star  which  the 
Department  determined  is  within  the 
scope  of  the  antidumping  duty  order  on 
color  television  receivers  from  Korea. 
Fundamental  to  the  Department's 
analysis  is  the  "in-scope"  function  of 
the  KCU.  Since  it  is  capable  of  receiving 
and  processing.broadcast  and  non- 
broadcast  signals,  it  is  properly 
■classified  as  a  CTV.  This  criteria  is 
consistent  with  that  employed  in  Gold 
Star.  Moreover,  the  Department  has 
reaffirmed  in  prior  scope  determinations 
that  various  CTV  combination  units  fall 
within  the  scope  of  the  Taiwanese 
order.  1  Our  analysis  of  the  physical 


'  See  Color  Television  Beceivers.  Except  for  Video 
Monitors,  fmm  Taiwan.  51  FR  46.895  (Dec.  29. 
1986)  in  which  the  Department  found  Shin- 
Shirasuna's  Model  EEE  combination  portable  CTV/ 
radio,  Emerson's  AVC  13  CTV/stereo/radio/cassette 
player/recorder/digital  clock.  Emerson's  TC7  CTV/ 
radio/electronic  digital  clock,  and  Emerson's  PCS 
Portable  CTV/radio  with  built-in  battery  recharger 
circuit  to  be  within  the  scope  of  the  order  because 
"the  fact  that  the  unit  is  in  combination  with 
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characteristics  of  the  product  and  prior 
scope  determinations  on  combination 
units  strongly  supports  the  conclusion 
that  the  KCU  is  within  the  scope  of  the 
order. 

The  physical  characteristics  of  CMI's 
Kitchen  Coach  Unit  are  predominantly 
those  of  a  color  television  receiver.  The 
KCU  is  referred  to  as  a  color  television 
in  both  the  promotional  literature  and 
CMI's  submittal  of  September  10, 1997. 
As  in  the  case  of  Gold  Star  Combination 
TV/VCR  and  TV/Radio  units  from 
Korea,  it  can  be  used  solely  as  a 
television,  while  its  other  function — the 
compact  disk  portion — cannot  be  used 
without  the  television  portion  of  this 
combination  unit.  Thus,  the  ultimate 
purchasers  of  the  KCU  would  expect  it 
to  function  as  a  color  television. 
Furthermore,  the  fact  that  the  KCU 
includes  other  featines  does  not 
necessarily  remove  it  from  the  color 
television  category.  Although  we 
recognize  that  the  KCU  may  be 
marketed  through  different  channels  of 
trade,  the  totality  of  our  findings  yields 
substantial  record  evidence  in  support 
of  oMi  conclusion. 

Recommendation 

For  the  above  reasons,  we  recommend 
that  the  KCU  be  included  within  the 
scope  of  the  order  on  color  television  .. 
receivers  from  Taiwan. 

Dated:  December  22, 1997. 
Richard  Weible, 

Acting  Deputy  Assistant  Secretary,  Group  HI. 
(PR  Doc.  98-281  Filed  1-6-98;  8:45  am] 

MLUNQ  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-122-822  &  A-122-e23] 

Carlain  CorrosiorvResistant  Cart>on 
StMl  Flat  Products  and  Certain  Cut*to- 
Langtti  Cart)on  Steel  Plate  from 
Canada;  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 


AGB4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for 
antidumping  duty  administrative 
reviews  of  certain  corrosion-resistant 
carbon  steel  flat  products  and  certain 
cut-to-length  carbon  steel  plate  from 
Canada. 


another  feature  does  not  alter  its  primary  function." 
See  also.  Funai  Electric  Company,  Ltd.  v.  United 
States  713  F.  Supp.  422  (CIT  1989)  whereby  the 
Court  decided  that  "|iln  physical  terms  the 
television  portion  of  the  importation  is  prominent." 


SUMMARY:  The  Department  of  Commerce 
("the  Department")  extending  the  time 
limits  for  the  final  results  of  the  third 
antidumping  duty  administrative 
reviews  of  the  antidumping  orders  on 
certain  corrosion-resistan^carbon  steel 
flat  products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  five  manufacturers  and 
exporters  of  the  subject  merchandise 
during  the  period  August  1,  1995 
through  July  31, 1996. 
EFFECTIVE  DATE:  January  7. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Baranowski  (Dofasco,  Inc.  and  Sorevco 
Inc.);  Carrie  Blozy  (Continuous  Colour 
Coat);  Eric  Johnson  (Algoma  Inc); 
Doreen  Chen  (Gerdeau  MRM  Steel):  N. 
Gerard  Zapiain  (Stelco,  Inc.);  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-3793. 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  the  preliminary 
results  of  these  administrative  reviews 
in  the  Federal  Register  on  September  9, 
1997  (62  FR  47429).  Because  it  is  not 
practicable  to  complete  these  reviews  by 
the  current  deadline  of  January  7, 1998, 
the  Department  is  extending  the  time 
limits  for  the  final  results  of  the 
aforementioned  reviews  60  days,  to 
March  9, 1998,  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930  ("the  Act"),  as  amended  by  the 
Uruguay  Round  Agreements  Act  of 
1994.  See  memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  which  is 
on  file  in  Room  B-099  at  the 
Department's  headquarters. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  December  24, 1997 
Joseph  A  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  HI. 

(FR  Doc.  98-279  Filed  1-6-98;  8:45  am] 

BILLING  CODE  3S10-DS-MC 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Research  Foundation  of  CUNY;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 


U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number  97-087.  Applicant: 
Research  Foimdation  of  CUNY,  New 
York,  NY  10003.  Instrument:  Stopped- 
Flow  Rapid  Kinetics  Accessory,  Model 
SFA-20.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  See  notice  at  62  FR  53594,  October 
15, 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
,  intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  It  provides 
both  UV/visible  and  fluorescence 
detection  of  reaction  kinetics  that  can  be 
rapidly  deployed  with  a  wide  variety  of 
spectrometers  using  a  plug-in  umbilical. 
This  capability  is  pertinent  to  the 
applicant's  intended  purposes  and  we 
know  of  no  domestic  accessory  which 
can  be  readily  adapted  to  the  previously 
imported  instrument. 
Frank  W.  CtmI, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  98-273  Filed  1-6-98;  8:45  am) 
BILLING  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Cornell  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

,  This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M,  in  Room  4211, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  97-080.  Applicant: 
Cornell  University,  Ithaca,  NY  14853. 
Instrument:  Rapid  Mixing  Accessory, 
Model  SFA-20/Spex.  Manufacturer  Hi- 
Tech Scientific,  United  Kingdom. 
Intended  Use:  See  notice  at  62  FR 
52685,  October  9, 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  National 
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Institutes  of  Heallb  advises  in  its 
memorandum  d^Qad  November  5, 1997. 
that  the  accessoiv  is  pertinent  to  the 
intended  uses  ai^c^  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instnun4nt. 
Frank  W.Crael,     | 

Director,  Statutory'Jtnport  Programs  Staff. 
[FR  Doc!  98-272  F^M  l-«-98:  8:45  am] 
BILUNQ  OOOE  3i10-0^ 


DEPARTMENT  OP  COMMERCE 

International  Trade  Administration 

Applications  for  Outy-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials' Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Start,  897;  15  CFR  part 
301).  we  invite  cpnunents  on  the 
question  of  whethpr  instruments  of 
equivalent  scientjific  value,  for  the 
purposes  for  whipi  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufaiqtured  in  the  United 
States.  I 

Comments  mui  i  comply  with  15  CFR 
301.5(a)(3)  and  (4 1  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  k*rograms  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  niay  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington^D.C 

Docket  Number:  97-096.  Applicant: 
Princeton  University,  Purchasmg.  P.O. 
33,  Armory  Buil^ikig.  110  Washington 
Road,  Princeton.  NJ  08544-0033. 
Instrument:  Crystid  Growdi  Furnace. 
Model  FZ-T-10000-HVP-n-P. 
Manufacturer:  Crystal  Systems  Inc., 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  study  the  detailed 
properties  of  transition  metal  oxides 
which  undergo  metal  insulator  and 
magnetic  transitions  at  both  the  charge 
transfer  and  Mott*)iubbard  regimes. 
Spin  ladder  compounds,  another 
important  topic  of  current  research  in 
Materials  Physics,  will  also  be 
investigated  through  the  use  of  single 
crystals  grown  in  we  floating  zone 
apparatus.  Application  accepted  by 
Commissioner  of  Customs:  November 
13. 1997. 

:  97-097.  Applicant: 


Docket  Numbei 


North  Carolina  Stfite  University. 
Campus  Box  721^.  Raleigh.  NC  27695. 
Instrument:  Sample  Cartridges  for 
Photoelectron  Emiision  Microscope. 
Manufacturer:  Ekiitec,  Germany. 


Intended  Use:  The  instrument  is  part  of 
an  existing  photoelectron  emission 
microscope  system  that  will  be  used  to 
mount  and  process  samples. 
Specifically,  it  will  allow  mounting  the 
sample  to  Uie  sample  manipulator,  to  a 
sample,  transfer  rod,  and  a  sample 
manipulator  in  an  MBE  processing 
system.  Application  accepted  by 
Commissioner  of  Customs:  December  5, 
1997. 

Docket  Number:  97-098.  Applicant: 
University  of  Vermont.  Department  of 
Medicine,  Given  Building.  BurUngton, 
VT  05405.  Instrument:  Special 
Laboratory  Glass.  Manufacturer: 
Louwers  Hapert  Glasstechnics  BV,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  assemble 
tubes  which  are  used  in  the  reduction 
of  water  to  hydrogen  by  the  zinc 
reduction  method.  In  this  case,  the 
hydrogen  released  by  this  method  will 
be  analyzed  by  mass  spectrometry  to 
determine  the  amoimt  of  deuterium  in 
each  sample.  Application  accepted  by 
Commissioner  of  Customs:  December  4, 
1997. 

FrankW.Crad. 

birector.  Statutory  Import  Programs  Staff. 
[FR  Doc  98-274  Filed  1-&-48;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(C-475-821] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Certain  Stainless 
Steel  Wire  Rod  From  Italy 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
bl-hbCirVE  DATE:  January  7. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Parkhill.  Kathleen  Lockard,  or  Eric 
Greynolds,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
3099, 14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-2786. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
certain  stainless  steel  wire  rod  from 
Italy:  Cogne  Accai  Speciali  S.r.l.  (CAS), 
Acciaierie  Valbruna  S.r.l.  (Valbruna) 
and  Acciaierie  di  Bolzano  S.p.A. 


(Bolzano).  For  information  on  the 
estimated  countervailing  duty  rates, 
please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  AL  Tech  Specialty  Steel  Corp.; 
Carpenter  Technology  Corp.;  Republic 
Engineered  Steels;  Talley  Metals 
Technology,  Inc.;  and.  United 
Steelworkers  of  America.  AFL-<30/CLC 
(the  petitioners). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register,  the 
following  events  have  occiured.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Certain  Stainless 
Steel  Wire  Rod  ("SSWR")  from  Italy,  62 
FR  45229  (August  26. 1997)  [Initiation 
Notice).  On  September  9, 1997.  we 
issued  coujitervaiUng  duty 
questionnaires  to  the  Government  of 
Italy  (GOI).  the  European  Commission 
(EC),  and  the  producers/exporters  ofthe 
subject  merchandise.  On  October  1. 
1997,  we  postponed  the  preliminary 
determination  of  this  investigayon  \mtil 
December  29, 1997  (62  FR  52085, 
October  6, 1997). 

On  October  2, 1997,  we  met  with 
representatives  of  the  GOI  and  the  EC. 
piu-suant  to  Article  13  of  the  Agreement 
on  Subsidies  and  Coimtervailing 
Measures  (SCM) .  We  received 
responses  to  our  initial  questionnaires 
from  the  GOI,  the  EC,  Valbruna/ 
Bolzano,  and  CAS  b^ween  October  27 
and  November  4, 1997.  Between 
November  10  and  December  3,  we 
issued  several  supplemental 
questionnaires  to  the  parties.  We 
received  responses  to  these 
supplemental  questionnaires  between 
November  24  and  December  11, 1997. 
CAS  also  submitted  additional 
information  on  its  calculation  of  the 
average  useful  life  of  assets  on 
December  16, 1997. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rod  (SSWR  or 
subject  merchandise)  comprises 
products  that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  rounds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 
may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
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or  descaling,  and  are  normally  sold  in 
coiled  fonn,  and  are  of  solid  cross- 
section.  The  majority  of  SSWR  sold  in 
the  United  States  is  round  in  cross- 
sectional  shape,  annealed  and  pickled, 
and  later  cold-finished  into  stainless 
steel  wire  or  small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire  drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
in  diameter.  Two  stainless  steel  grades 
SF20T  and  K-M35FL  are  excluded  firom 
the  scope  of  the  investigation.  The 
percentages  of  chemical  makeup  for  the 
excluded  grades  are  as  follows: 

SF20T 

Carbon — 0.05  max  _ 

Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur— 0.15  max 
Silicon — 1.00  max 
Chromium— 19.00/21.00 
Molybdenum — 1.50/2.50 
Lead  added  (0.10/0.30) 
Telluriuih  added  (0.03  min) 

K-M35FL 

Carbon— 0.015  max 
Silicon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur— 0.03  max 
Nickel — 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0030,  7221.00.0045.  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Tlie  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  "Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  351  and  published  in  the  Federal 
Register  on  May  19, 1997  (62  PR  27295). 

Injury  Test 

Because  Italy  is  a  "Subsidies 
Agreement  Country"  within  the 


meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  September 
24. 1997,  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports 
from  Italy  ofThe  subject  merchandise 
(62  FR  49994). 

Alignment  with  Final  Antidumping 
Duty  Determination 

On  September  10,  1997.  the 
petitioners  submitted  a  letter  requesting 
aligimient  of  the  final  determination  in 
this  investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigations.  In 
accordance  with  section  705(a)(1)  of  the 
Act.  we  are  aligning  the  final 
determination  in  this  investigation  with 
the  final  antidumping  duty 
determinations  in  the  antidiunping 
investigations  of  certain  stainless  steel 
wire  rod.  See  Initiation  of  Antidumping 
Investigations:  Stainless  Steel  Wire  Rod 
From  Germany,  Italy,  Japan,  Korea, 
Spain,  Sweden,  and  Taiwan,  62  FR 
45224  (August  26. 1997). 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1996. 

Facts  Available 

Section  776(a)(1)  of  the  Act  requires 
the  Department  to  use  facts  available  if 
"necessary  information  is  not  available 
on  the  record."  In  three  instances, 
information  necessary  to  our  analysis  of 
CAS  was  unavailable  on  the  record; 
therefore,  we  have  resorted  to  facts 
available  as  discussed  in  the  "Change  in 
Ownership"  and  "Allocation  Period" 
sections  below. 

Company  Histories 

The  GOI  identified  three  producers  of 
subject  merchandise  that  exported  the 
subject  merchandise  to  the  United 
States  during  the  POI:  CAS.  Valbnma. 
and  Bolzano. 

CAS 

In  the  past  fifteen  years.  CAS  has 
undergone  several  changes  in 
organization,  name,  and  ownership. 
From  1982  to  1984.  the  facilities  in 
Aosta.  where  the  subject  merchandise  is 
produced,  were  part  of  Nuova  Sias 
S.p.A.,  which  was,  in  turn,  wholly- 
owned  by  the  GOI.  From  1984  to  1987, 
the  Aosta  facilities  operated  under 


Deltasider  S.p.A.,  a  wholly-owned 
subsidiary  of  steel  producer  Finsider 
S.p.A.  Finsider  S.p.A.  was,  in  turn, 
wholly-owned  by  the  Istituto  per  la 
Ricostruzione  Industriale  (IRI)  of  the 
GOI.  In  1987,  the  Aosta  operations  were 
transferred  to  Delta  Cogne  S.p.A.,  a 
newly-created,  wholly-owned 
subsidiary  of  Deltasider  S.p.A.  In  1988, 
IRI  began  the  liquidation  of  Finsider  and 
its  subsidiaries. 

In  1988,  IRI  created  ILVA  S.p.A.  as 
the  successor  to  Finsider;  ILVA  was  also 
wholly-owned  by  IRI  and  the  GOI.  In 
1989,  the  Aosta  operations  were 
transferred  to  ILVA.  In  December  1989, 
Cogne  S.r.l.  was  created  as  a  wholly- 
owned  subsidiary  of  ILVA  S.p.A.,  which 
held  the  Aosta  operations.  Cogne  S.r.l. 
was  later  named  Cogne  Acciai  Speciali 
S.p.A.  (Cogne  S.p.A.).  From  1990  to 
1992,  Gruppo  Falck  S.p.A.  (Falck),  a 
private  company  with  holdings  in  steel 
and  real  estate,  held  22.4  percent  of 
Cogne  S.p.A."s  stock  (with  the 
remainder  and  controlling  interest  held 
by  ILVA).  Falck  acquired  the  shares  of 
Cogne  S.p.A.  by  exchanging  shares  of  its 
own  subsidiary,  Bolzano.  By  the  end  of 
1992,  Falck's  interest  in  Cogne  S.p.A. 
was  dissolved,  and  Cogne  S.p.A.  again 
was  wholly-owned  by  ILVA.  Based  on 
the  information  we  have  about  the 
swap,  we  understand  that  neither  the 
initial  swap  nor  the  dissolution 
involved  any  cash  transactions. 

In  1991,  Robles  S.r.l.  acquired  the 
land  and  buildings,  e.g.  the  non- 
productive assets,  of  the  Aosta  facilities 
from  Cogne  S.p.A.  Robles  S.r.l.  was 
acquired  by  Compagnie  Monegasque  de 
Banque  S.A.  at  the  end  of  1991.  In  1992, 
Cogne  S.p.A.  acquired  the  shares  of 
Robles  S.r.l..  which  became  Cogne 
S.p.A."s  wholly-owned  subsidiary.  The 
name  of  Robles  S.r.l.  was  changed  to 
Cogne  Acciai  Speciali.  S.r.l.  (CAS),  later 
that  year. 

In  1993.  ILVA  prepared  to  liquidate  or 
privatize  all  of  its  subsidiaries, 
divisions,  and  productive  units, 
including  Cogne  S.p.A.  In  preparation 
for  the  privatization,  Cogne  S.p.A. 
transferrefl  nearly  all  of  the  assets  of  the 
Cogne  companies  to  CAS  and  assumed 
nearly  all  of  the  liabilities. 
Concurrently.  Cogne  S.p.A."s  wholly- 
owned  subsidiary,  CAS,  was  offered  for 
sale  in  a  bidding  process.  The  sale  was 
advertised  and  open  to  any  outside 
party.  Three  parties  submitted  complete 
bids  for  CAS.  GE.  VAL.  S.r.l. "s  bid  was 
accepted  by  Cogne  S.p.A.  The  CAS 
shares  were  transferred  based  on  an 
initial  cash  payment  in  1993,  and  an 
additional  payment  in  1995.  The 
transfer  of  shares  also  required 
additional  cash  payments  if  CAS  turned 
profits  through  1998.  Cogne  S.p.A.  was 
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later  folded  into  |]  ^VA,  which  was 
liquidated,  in  par .  and  merged,  in  part, 
into  nUTECNA.  pother  IRI  company.  In 
1995.  as  the  resuU  of  a  merger,  GE.  VAL. 
S.r.l.  became  MEG  S.A.  (MEG).  CAS  has 
been  wholly-own^d  by  MEG  since  that 
time. 


Bolzano  and  VaLytuna 

From  1985  imtU  1990,  Bolzano,  a 
producer  of  the  subject  merchandise, 
was  a  whoUy-ovraed  subsidiary  of 
Acciaierie  e  Ferr^^  Lombarde  Falck, 
the  main  industrial  company  of  Falck. 
In  1990,  ILVA  acquired  44.8  percent  of 
the  stock  in  Bolzano.  ILVA  acquired  the 
shares  of  Bolzano  i)y  exchanging  shares 
of  its  own  subsid^iry,  Cogne  S.p.A. 
ILVA  also  acquired  shares  in  other 
Gruppo  Falck  steel  companies.  In  1993, 
ILVA's  interest  in  Bolzano  was 
dissolved,  and  Fklick  again  held 
virtually  all  of  th^  stodc  in  Bolzano. 
Falck  decided  to  sell  Bolzano  based  on 
its  company-wide  strategic  decision  to 
withdraw  from  the  steel  industry.  Falck 
contacted  Valbruna,  as  a  potential 
buyer,  in  late  199  4.  Subsequently,  the 
parties  entered  imb  negotiations  for  the 
transfer  of  Bolzari(|.  Falck  and  Valbruna 
are  both  private  parties.  Each  had  a 
valuation  of  Bolz^o  done  by  an 
independent  inteHiational  auditing  firm. 
The  valuation  stuuies  disagreed,  so  a 
third  study  was  c|xnmissioned  by  the 
two  parties  to  detbirmine  the  net  equity 
and  cash  flow  of  Bolzano  for  purposes 
of  finalizing  the  rii^rchase  price.  Since 
August  31, 1995,  ^olzano  has  been 
99.99  percent-ow^d  by  Valbruna,  and 
since  January  1, 1^96,  the  two 
companies's  financial  statements  have 
been  consolidated 

Affiliated  Parties  I 

In  the  present  investigation,  there  are 
affiliated  parties  (Mrithin  the  meaning  of 
section  771(33)  of  the  Act)  whose 
relationship  may  be  sufficient  to 
warrant  treatmenlj  ^  a  single  company. 
In  the  countervailkng  duty 
questionnaire,  consistent  with  our  past 
practice,  the  Department  defined 
companies  as  related  where  one 
company  owns  2(1  bercent  or  more  of 
the  other  company^  or  where  companies 
prepare  consolids^bd  financial 
statements.  See  FmaJ  Affirmative 
Countervailing  Dufy  Determination: 
Certain  Pasta  ("Pasta")  From  Italy,  61 
FR  30287  (June  14, 1996)  [Pasta].  As 
Valbruna  owns  and  controls  Bolzano, 
the  companies  pr^p^re  consolidated 
financial  statemei^fs,  and  both  produce 
the  subject  merch^dise,  we 
preliminarily  detetrknine  that  it  is 


appropriate  to  tre^l 


producers  as  a  sin  de  company.  We 
calculated  a  single  countervailing  duty 


the  two  SSWR 


rate  for  these  companies  by  dividing 
their  combined  subsidy  benefits  by  their 
consolidated  total  sales,  or  consoUdated 
export  sales,  as  appropriate. 

Change  in  Ownership 

In  the  1993  investigations  of  Certain 
Steel  Products,  we  developed  a 
methodology  with  respect  to  the 
treatment  of  non-recurring  subsidies 
received  prior  to  the  sale  of  a  company. 
See,  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  et.  al.,  58  FR  37217  (July 
9, 1993)  [Certain  Steel  from  Austria). 
This  methodology  was  set  forth  in  the 
General  Issues  Appendix  (GLA), 
appended  to  Certain  Steel  from  Austria. 
The  methodology  was  subsequently 
upheld  by  the  Federal  Qrcuit.  See 
Saarstahl  AG  v.  United  States,  78  F.3d 
1539  (Fed.  Cir.  1996);  British  Steel  pic 
V.  United  States.  127  F.3d  1471  (Fed. 
Cir.  1997).  Under  the  GLA  methodology, 
we  estimate  the  portion  of  the 
company's  purchase  price  which  is 
attributable  to  prior  subsidies.  To  make 
this  estimate,  we  divide  the  face  value 
of  the  company's  subsidies  by  the 
company's  net  worth  for  each  of  the 
years  corresponding  to  the  company's 
allocation  period.  We  then  take  the 
simple  average  of  these  ratios,  which 
serves  as  a  reasonable  siurogate  for  the 
percentage  that  subsidies  constitute  of 
the  overall  value,  i.e.,  net  worth,  of  the 
company.  Next,  we  multiply  this 
average  ratio  by  the  purchase  price  of 
the  company  to  derive  the  portion  of  the 
purchase  price  that  we  estimate  to  be  a 
repayment  of  prior  subsidies.  Then,  the 
benefit  streams  of  the  prior  subsidies  are 
reduced  by  the  ratio  of  the  repayment 
amoiuit  to  the  net  present  value  of  all 
remaining  benefits  at  the  time  of  the 
change  in  ownership. 

In  tne  URAA,  Congress  clarified  how 
the  Department  should  approach 
changes  in  ownership.  Section  771(5)(F) 
of  the  Act  states  that: 

A  change  in  ownership  of  all  or  part  of  a 
foreign  enterprise  or  the  productive  assets  of 
a  foreign  enterprise  does  not  by  itself  require 
a  determination  by  the  administrating 
authority  that  a  past  countervailable  subsidy 
received  by  the  enterprise  no  longer 
continues  to  be  countervailable,  even  if  the    . 
change  in  ownership  is  accomplished 
through  an  ami's  length  transaction. 

The  Statement  of  Administrative 
Action  accompanying  the  URAA, 
reprinted  in  H.R.  Doc.  No.  103-316 
(1994)  (SAA)  explains  why  Section 
771(5)(F)  was  added  to  the  statute.  The 
SAA  at  page  928  states: 

Section  771(5)(F)  is  being  added  to  clarify 
that  the  sale  of  a  firm  at  arm's  length  does 
not  automatically,  and  in  all  cases, 
extinguish  any  prior  subsidies  conferred. 


Absent  this  clarification,  some  might  argue 
that  all  that  would  be  required  to  eliminate 
any  countervailing  duty  liability  would  be  to 
sell  subsidized  productive  assets  to  an 
unrelated  party.  Consequently,  it  is 
imperative  that  the  implementing  bill  correct 
such  an  extreme  interpretation. 

Consistent  with  the  URAA  and  the  SAA, 
the  Department  continues  to  examine 
whether  non-recurring  subsidies  benefit 
a  company's  production  after  a  change 
in  ownership,  even  one  accomplished  at 
arm's  length.  Accordingly,  we  continue 
to  follow  the  methodology  develo{>ed  in 
the  GIA  based  on  our  determination  that 
this  methodology  does  not  conflict  with 
the  change  in  ownership  provision  of 
the  URAA.  As  stated  by  the  Department, 
"[tlhe  URAA  is  not  inconsistent  writh 
and  does  not  overtvun  the  Department's 
General  Issues  Appendix  Mediodology 
*  •  *."  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  58377,  58379  (November 
14, 1996)  [UK  Lead  Bar  94).  We  hirther 
clarified  in  UK  Lead  Bar  94  that,  "(tlhe 
language  of  Sec.  771(5)(F)  of  the  Act 
purposely  leaves  discretion  to  the 
Department  with  regard  to  the  impact  of 
a  change  in  ownership  on  the 
countervailability  of  past  subsidies."  Id. 
at  58379.  The  Department  has  been 
applying  the  methodology  set  forth  in 
the  GIA.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  From  Trinidad  and 
Tobago,  62  FR  55003  (October  22. 1997) 
[Trinidad  and  Tobago)  and  Fjna7 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Canada,  62  FR  54972  (October  22. 1997) 
[Steel  Wire  Rod  from  Canada).  None  of 
the  facts  in  this  case  indicate  that  the 
application  of  the  GLA  methodology  is 
inappropriate;  therefore,  we  are 
applying  the  GLA  methodology  to 
analyze  the  changes  in  ownership  of 
respondent  companies,  CAS  and 
Bolzano. 

CAS 

To  calculate  the  amount  of  the 
previously  bestowed  subsidies  that 
passed  through  to  CAS,  we  followed  the 
GLA  methodology  described  above.  We 
were  imable  to  calculate  the  subsidies- 
to-net  worth  ratios  used  in  the 
privatization  calculation  for  1985  and 
1986  because  the  net  worth  information 
was  not  available  on  the  record. 
Therefore,  in  accordance  with  section 
776  of  the  Act,  as  facts  available,  we 
used  an  average  of  the  years  available 
(1987  through  1992)  in  the  privatization 
calculation.  As  described  in  the 
"Company  Histories"  section  above, 
ILVA  ceased  operations  following  the 
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privatization  and/or  liquidation  of  all  of 
its  subsidiaries,  operating  units,  and 
divisions.  For  untied  non-reciuring 
subsidies  provided  to  ILVA  (and  prior  to 
1989,  ILVA's  predecessor,  Finsider), 
Cogne's  former  parent  company,  we 
calculated  the  amount  of  these  untied 
subsidies  attributable  to  Cogne  by 
applying  a  ratio  of  Cogne's  assets  to  its 
parent  company's  assets  in  the  year  of 
receipt  of  the  subsidy.  For  the  untied 
subsidies  provided  to  Finsider  is- 1985 
and  1986,  we  were  unable  to  use  an 
asset  ratio  in  the  year  of  receipt  because 
we  did  not  have  all  of  the  information 
necessary.  Therefore,  in  accordance 
with  section  776  of  the  Act,  as  facts 
.  available,  we  used  a  ratio  of  Delta 
Cogne's  assets  to  Finsider's  assets  in 
1987,  the  closest  year  to  the  year  of 
receipt  of  the  imtied  subsidies  for  which 
we  have  the  information.  We  plan  to 
obtain  information  on  assets  for  the 
relevant  years  for  our  final 
determination.  When  calculating  the 
subsidies  to  net  worth  ratios  used  in  the 
privatization  methodology  described 
above,  we  included  Cogne's  share  of  the 
untied  subsidies  in  the  calculation. 

As  discussed  in  the  "Company 
Histories"  section  above,  from  1990- 
1993,  ILVA  held  a  minority  interest  in 
Bolzano  and  Falck  held  a  minority 
interest  in  Cogne.  However,  as 
examined  previously  by  the  , 

Department,  the  exchange  of  shares 
involved  no  cash  transactions.  See  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Italy.  58  FR  37327  (July  9, 1993) 
[Certain  Steel  from  Italy).  In  addition, 
neither  Falck  nor  ELVA  acquired  a 
controlling  interest  in  the  other's 
subsidiary.  The  companies  were  not 
consolidated,  and  the  interest  of  ILVA 
and  Falck  in  each  other's  subsidiary  was 
relinquished  without  financial 
obligation  [see  Certain  Steel  from  Italy). 
Based  on  the  record  information  about 
the  structure  of  the  share  exchange,  we 
understand  the  swap  involved  no 
financial  transfers  other  than  the  actual 
--shares  during  acquisition  or  dissolution. 
Therefore,  we  do  not  consider  it  to 
constitute  a  legitimate  sale  which  could 
give  rise  to  the  repayment  or 
redistribution  of  subsidies.  See,  e.g., 
GIA.  58  FR  at  37266.  For  the  purpose  of 
this  preliminary  determination,  we  have 
not  attributed  any  portion  of  (1)  ILVA's 
untied  subsidies  to  Bolzano  or  (2) 
Falck's  untied  subsidies  to  CAS. 

Bolzano 

To  calculate  the  amount  of  the 
previously  bestowed  subsidies  that 
passed  through  to  Bolzano  from  Falck, 
we  followed  the  GIA  methodology 
which  the  Department  has  previously 


determined  is  applicable  to  private-to- 
private  changes  in  ownership  to 
examine  the  reallocation  of  subsidies. 
See,  e.g.,  Certain  Hot-Rolled  Lead  and 
Bismuth  CaHjon  Steel  Products  ftvm  the 
United  Kingdom;  Final  Results  of. 
Countervailing  Duty  Administrative 
Review.  62  FR  53306  (October  14, 1997) 
[UK Lead  Bar  95).  When  Falck  sold 
Bolzano  to  Valbruna  in  1995,  it  was  in 
the  process  of  transferring  or  closing  all 
of  its  steel  operations.  For  untied  non- 
reciuring  subsidies  provided  to  Falck  in 
the  years  prior  to  Bolzano's  sale  to 
Valbruna,  we  calculated  the  amoimt  of 
these  untied  subsidies  attributable  to 
Bolzano  by  applying  a  ratio  of  Bolzano's 
assets  to  Falck's  assets  in  the  year  of 
receipt  of  the  subsidy.  When  calculating 
the  subsidy  to  net  worth  ratios  used  in 
the  methodology  described  above,  we 
included  Bolzano's  share  of  the  untied 
subsidies  in  the  calculation.  Also  as 
described  above,  we  have  not  attributed 
any  portion  of  ILVA's  untied  subsidies 
to  Bolzano  during  the  period  ILVA  held 
a  minority  interest  in  Bolzano. 

Subsidies  Valuation  Information 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
&t)m  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful  , 
life  of  assets  in  determining  the 
allocation  period  for  non-reciming 
subsidies.  See  GIA,  58  FR  at  37227. 
However,  in  British  Steel  pic  v.  United 
States,  879  F.  Supp.  1254  (OT  1995) 
[British  Steel  I),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Coiut's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
non-recurring  subsidies  based  on  the 
average  useful  life  (AUL)  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  See  British  Steel  pic  v. 
United  States,  929  F.  Supp.  426,  439 
(OT  1996)  [British  Steel  U).  Thus,  we 
intend  to  determine  the  allocation 
period  for  non-recurring  subsidies  using 
company-specific  AUL  data  where 
reasonable  and  practicable.  See,  e.g.. 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16551  (April  7, 1997). 

In  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel,  and  examined  information 
submitted  by  the  respondent  companies 
as  to  their  average  useful  life  of  assets. 

Valbruna/Bolzano:  As  discussed  in 
the  "Affiliated  Parties"  section  of  this 
notice,  we  have  preliminarily 
determined  that  the  relationship 
between  Valbnma  and  Bolzano  warrants 


treatment  as  a  single  company. 
Therefore,  we  calculated  a  single 
weighted-average  AUL  for  Valbruna  and 
Bolzano.  Based  on  the  information 
submitted  by  the  firms  on  the  average 
useful  life  of  their  non-renewable 
physical  assets,  we  preliminarily 
determine  that  the  AUL  for  Valbruna/ 
Bolzano  is  12  years. 

CAS:  When  we  evaluated  the 
information  initially  submitted  by  CAS 
regarding  its  non-renewable  physical 
assets,  we  found  that  the  AUL 
calculation  included  figures  which 
could  not  be  explained  by  the 
company's  submitted  financial 
information.  It  appeared  that  the  AUL 
calculated  by  CAS  was  distorted  by  the 
asset  valuation  methodology  employed 
by  the  company  in  1989  and  1993.  In 
addition,  it  appeared  that  CAS's 
calculated  depreciation  for  1994 
through  1996  reflected  the  remaining 
useful  life  of  assets  instead  of  the  actual 
useful  life  of  assets,  which  could  have 
resulted  in  further  distortions.  We 
provided  CAS  with  a  detailed  listt  of 
questions  to  ascertain  and  clarify,  the 
source  of  the  discrepancies.  On 
December  16, 1997,  CAS  submitted 
additional  information  on  its  AUL. 
Based  on  aui  examination  of  this 
,  information  and  the  other  information 
on  the  record,  we  concluded  that  the 
company's  asset  valuation  methodology 
in  1989  and  use  of  accelerated 
depreciation  fit>m  1994  through  1996 
results  in  a  calculation  that  does  not 
reflect  a  reasonable  estimate  of  the 
average  useful  life  of  non-renewable 
physical  assets.  Accordingly,  based  on 
the  information  available,  we  conclude 
that  CAS's  reported  AUL  cannot  be  used 
for  purposes  of  allocating  non-recurring' 
subsidies  over  time. 

We  then  examined  the  GOI's  tax 
depreciation  schedule  for  the  steel 
sector  in  Italy  to  determine  whether  it 
reflected  average  useful  life  of  the 
Italian  steel  companies  and,  therefore, 
could  be  used  as  a  basis  for  CAS's 
allocation  period.  According  to  the  GOI, 
the  depreciation  schedule  wasbased  on 
information  acquired  bora  an  industry 
survey  conducted  in  1988.  The 
depreciation  schedule  had  a  17.5 
percent  depreciation  rate  for  heavy 
machinery  and  automated  equipment  in 
the  steel  industry,  which  would  result 
in  an  AUL  of  approximately  6  years.  We 
asked  the  GOI  to  provide  the  survey  and 
calculations  used  to  determine  these 
rates,  but  the  GOI  was  unable  to  provide 
the  survey  in  time  for  this  preliminary 
determination.  Therefore,  we  could  not 
examine  the  information  contained  in 
the  survey  to  determine  whether  the 
depreciation  schedule  could  serve  as  a 
reasonable  surrogate  for  CAS's 
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allocation  period.  We  plan  to  examine 
this  study  furth^  to  determine  if  it 
reflects  the  averiBlge  useful  life  of  assets 
for  the  steel  industry  in  Italy,  and  may 
be  used  as  a  surrogate  for  CAS's  AUL  for 
the  final  detemunation.  However,  for 
piirposes  of  thisj  preliminary 
determination,  ^e  do  not  consider  it 
appropriate  to  i^  the  tax  depreciation 
schedule  of  app^ximately  six  years  as 
the  allocation  period,  when  the  AUL  for 
another  producer  of  the  subject 
merchandise  is  12  years.  Because  there 
are  only  a  few  p^ucers  of  the  subject 
merchandise  in  Italy,  we  find  that  the 
AUL  calculated  By  Valbruna/Bolzano  is 
more  appropriately  representative  of  the 
SSWR  industry.  Therefore,  as  facts 
available  imder  BBction  776  of  the  Act, 
we  preliminarily  determine  that  using 
Valbnma/Bolzaiip's  allocation  period  of 
12  years  is  appropriate  as  the  allocation 
period  of  non-re|durring  subsidies.  See 
Memorandum  to  the  File  Regarding 
CAS's  AUL  Calculation,  dated 
December  29, 1997,  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce,  RM)m  B-099  (CRU). 

EquitjrworthineM 

In  analyzing  vrhether  a  company  is 
equityworthy,  the  Department  considers 
whether  that  company  could  have 
attracted  investmjBnt  capital  from  a 
reasonable  private  investor  in  the  year 
of  the  government  equity  infusion, 
based  on  informe^ion  available  at  that 
time.  In  this  reg^,  the  Department  has 
consistently  stated  that  a  key  factor  for 
a  company  in  attocting  investment 
capital  is  its  ability  to  generate  a 
reasonable  return  on  investment  within 
a  reasonable  period  of  time. 

In  making  an  equityworthiness 
determination,  t^e  Department 
examines  the  following  factors,  among 
others:  ; 

1.  Current  andj  past  indicators  of  a 
firm's  financial  condition  calculated 
from  that  firm's  miancial  statements  and 
accounts;  I ' 

2.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  projects  or  loan 
appraisals; 

3.  Rates  of  retiii^  on  equity  in  the 
three  years  prior  jtb  the  government 
equity  infusion;    I 

4.  Equity  inve^ent  in  the  firm  by 
private  investors;  and 

5.  Prospects  in,^e  marketplace  for  the 
product  under  consideration. 

For  a  more  detailed  discussion  of  the 
Department's  equit}rworthiness  criteria, 
see  the  GIA.  58  FR  at  37244. 

The  Department  initiated  an 
investigation  of  ILVA's 
equityworthines^  for  the  periods  1982 


through  1988,  and  1991  through  1993.  ■ 
ILVA  has  previously  been  found  to  be 
unequityworthy  from  1985  through 
1988  and  fit>m.l991  through  1992  (see 
Initiation  Notice  Certain  Steel  from  Italy 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Grain-Oriented 
Electrical  Steel  from  Italy,  59  FR  18357 
(April  18, 1994)  [Electrical  Steel)).  No 
new  information  has  been  provided  in 
this  investigation  that  would  cause  us  to 
reconsider  these  determinations. 

Equity  Methodology 

In  measuring  the  benefit  from  a 
government  equity  infusion  to  an 
unequityworthy  company,  the 
Department  compares  the  price  paid  by 
the  government  for  the  equity  to  a 
mancet  benchmark,  if  such  a  benchmark 
exists,  i.e.,  the  price  of  pubUcly  traded 
shares  of  the  company's  stock  or  an 
infusion  by  a  private  investor  at  the  time 
of  the  government's  infusion  (the  latter 
may  not  always  constitute  a  proper 
benchmark  based  on  the  specific 
circumstances  in  a  particular  case). 

In  this  investigation,  a  market 
benchmark  does  not  exist.  Therefore, 
the  Department  is  following  the 
methodology  described  in  3ie  GLA,  58     • 
FR  at-37239.  See  also  Trinidad  and 
Tobago,  62  FR  at  55004.  Following  this 
methodology,  equity  infusions  made  on 
terms  inconsistent  with  the  usual 
practice  of  a  private  investor  are  treated 
as  grants.  Using  the  grant  methodology 
for  equity  infusions  into  an 
unequityworthy  company  is  based  on 
the  premise  that  an  unequityworthiness 
finding  by  the  Department  is 
tantamount  to  saying  that  the  company 
could  not  have  attracted  investment 
capital  from  a  reasonable  investor  in  the 
infusion  year  based  on  the  available 
information. 

Creditivorthiness 

As  stated  in  our  Notice  of  Initiation 
(62  FR  45529).  we  initiated  an 
investigation  of  ILVA's  creditworthiness 
fit)m  1982  through  1994.  CAS's 
creditworthiness  from  1994  through 
1996,  Falck's  creditworthiness  from 
1992  through  1994,  and  Bolzano's 
creditworthiness  from  1995  through 


'  As  discussed  in  the  "Allocation  Period"  section 
of  this  notice,  the  Department  has  determined  the 
appropriate  allocation  period  for  non-renuring 
subsidies  received  by  CAS  to  be  12  years.  Therefore, 
we  are  not  examining  ILVA's  equityworthiness 
prior  fo  19S5. 

In  Electrical  Steel,  we  treated  equity  infusions 
given  to  ILVA  in  1991  and  1992  as  interest  free 
loans  because  they  v»ere  provisional  until  approved 
by  the  EC  (the  approval  was  granted  in  1993).  In 
this  investigation,  we  determined  that  the  benefit 
streams  frtim  these  equity  infusions  begin  in  the 
years  they  were  received,  thus,  we  examined  ILVA's 
equityworthiness  in  1991  and  1992;  we  have  not 
examined  ILVA's  equityworthiness  in  1993. 


1996,  to  the  extent  that  government 
equity  infusions,  long-term  loans,  or 
loan  guarantees  were  provided  In  those 
years.2 

When  the  Department  examines 
whether  a  company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  If  a  company 
receives  comparable  long-term  financing 
from  commercial  sources,  that  company 
will  normally  be  considered 
creditworthy.  In  the  absence  of 
comparable  commercial  borrowings,  the 
Department  examines  the  following 
factors,  among  others,  to  determine 
whether  or  not  a  firm  is  creditworthy: 

1.  Current  and  past  indicators  of  a 
firm's  financial  health  calculated  from 
that  firm's  financial  statements  and 


accounts. 

2.  The  firm's  recent  past  and  present 
ability  to  meet  its  costs  and  fixed 
financial  obligations  with  its  cash  flow. 

3.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  projects  or  loan 
appraisals. 

For  a  more  detailed  discussion  of  the 
Department's  creditworthiness  criteria, 
see.  e.g.,  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  France,  58 
FR  37304  (July  9, 1993)  [Certain  Steel 
from  France);  and  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  the  United 
Kingdom,  58  FR  37393  (July  9, 1993). 

CAS 

ILVA,  CAS's  former  parent  company 
was  determined  to  be  uncreditworthy 
fix)m  1985  through  1992  in  Electrical 
Steel.  No  new  information  has  been 
presented  in  this  investigation  that 
would  lead  us  to  reconsider  this  finding. 
Therefore,  we  continue  to  find  ILVA 
uncreditworthy  from  1985  through 
1992.  In  order  to  determine  whether 
ILVA  was  uncreditworthy  in  1993,  in 
accordance  with  the  Department's  past 
practice,  we  examined  financial  data  for 
the  prior  three  years.  See,  e.g.,  Certain 
Steel  from  France,  58  FR  at  37306.  In 
the  years  relevant  to  this  finding,  ILVA 
consistently  had  negative  operating 
profits,  poor  cash  flow,  and  difficulty  in 
meeting  its  short-term  liabilities  as 
indicated  by  its  financial  ratios.  See 


}  As  discussed  in  the  "Allocation  Period"  section 
of  this  notice,  the  Dei>artmenl  has  determined  the 
appropriate  allocation  period  for  non-recurring 
subsidies  received  by  CAS  and  Valbruna/Bolzano  to 
be  12  years.  Therefore,  we  have  not  examined  the 
creditworthiness  of  any  company  prior  to  1985.  In 
addition,  because  CAS  was  privatized  on  December 
31, 1993,  we  have  not  examined  ILVA's 
creditworthiness  in  1994. 
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"Creditworthiness  Memorandum," 
dated  December  29.  1997,  on  file  in  the 
CRU  (Creditworthiness  Memo). 

CAS  did  not  receive  equity  infusions, 
grants,  long-term  loans,  or  loan 
guarantees  in  1994  and  1995.  Therefore, 
we  are  not  examining  CAS's 
creditworthiness  in  those  years.  To 
determine  CAS's  creditworthiness  in 
1996,  in  accordance  with  the 
Department's  practice,  we  analyzed 
financial  data  for  the  prior  three  years 
provided  by  CAS.  As  a  result  of  the  debt 
forgiveness  associated  with  the 
company's  privatization  in  1993,  the 
company's  poor  financial  condition 
improved  significantly  over  the  next 
two  years.  Although  CAS  incurred  large 
losses  in  1993,  the  company  was 
profitable  in  1994  and  1995  and  its 
financial  ratios  in  those  years  were  at 
acceptable  levels.  Therefore,  we 
preliminarily  determine  CAS  to  be 
creditworthy  in  1996.  See 
Creditworthiness  Memo. 

Bolzano 

Falck,  Bolzano's  former  parent 
company,  did  not  receive  equity 
infusions,  long-term  loans  or  loan 
guarantees  from  1992  through  1994. 
Bolzano  did  not  receive  equity 
infusions,  loans  or  loan  guarantees  in 
1995  or  1996.  Therefore,  we  are  not 
examining  either  Falck's  or  Bolzano's 
creditworthiness  in  this  investigation. 
See  Creditworthiness  Memo. 

Discount  Fates 

We  used  as  the  discount  rate  the 
average  long-term  loan  rate  available  in 
Italy,  based  upon  a  survey  of  114  Italian 
banks  reported  by  the  Banca  D'ltalia,  the 
central  bank  of  Italy,  since  the  GOI  does 
not  maintain  information  on  the 
national  average  long-term  fixed  interest 
rate  or  the  highest  long-term  fixed 
interest  rate  commonly  available  to 
firms.  See  Electrical  Steel.  For  any  year 
in  which  a  company  was 
uncreditworthy,  we  calculated  the 
discount  rates  for  uncreditworthy  firms 
following  the  methodology  described  in 
the  GIA.  Specifically,  we  added  to  the 
long-term  loan  rate  available  in  Italy  a 
risk  premium  of  12  percent  of  the  Italian 
Bankers  Association  (ABI)  prime  rate. 

I.  Programs  Preliminarily  Determined 
To  Be  Countenrailable 

Programs  of  the  Government  of  Italy 

A.  Benefits  Associated  with  Finsider-to- 
ILVA  Restructuring  ■* 

As  discussed  in  the  "Company 
Histories"  section  above,  in  1988, 
Finsider  was  liquidated,  and  its  assets 
(and  those  of  its  subsidiaries  such  as 
Delta  Cogne)  were  transferred  to  the 


new  steel  holding/operating  company, 
ILVA  S.p.A.  This  liquidation  and  asset 
transfer  was  examined  in  Certain  Steel 
from  Italy  and  Electrical  Steel,  and 
foimd  to  provide  countervailable 
benefits  to  the  production  of  the 
merchandise  subject  to  those 
investigations.  Because  of  the 
complexity  of  the  reorganization 
examined  in  Electrical  Steel,  the 
Department  focused  on  the  benefits 
specifically  provided  to  the  ILVA 
specialty  steels  division,  formerly 
kjiown  as  Temi  Accai  Speciali  (TAS), 
the  producer  of  subject  merchandise  in 
that  investigation.  In  Electrical  Steel,  the 
Department  found  that  the 
reorganization  transferred  TAS's 
productive  assets  to  ILVA  while  a 
significant  portion  of  the  liabilities  and 
losses  were  left  in  TAS  and  were  later 
assumed  by  IRI.  Because  both  ILVA  and 
Finsider  were  wholly-owned  by  IRI, 
which  was  owned  by  the  GOI,  the 
Department  found  that  the  transfer  of 
assets,  but  not  liabilities,  between  the 
companies  provided  a  countervailable 
benefit  to  the  specialty  steels  division  of 
ILVA,  and  the  subject  merchandise,  in 
Electrical  Steel. 

In  this  investigation,  we  have  a 
similar  situation,  which  is  further 
complicated  by  the  subsequent 
liquidation  of  ILVA.  In  order  to 
determine  the  countervailable  benefit 
from  the  1988/1989  restructuring,  the 
Department  would  normally  focus  on 
the  liabilities  left  in  "the  shell  company. 
However,  there  were  significant  changes 
in  the  liabilities  and  assets  for  Delta 
Cogne  (the  Finsider  subsidiary  that  was 
liquidated)  and  Cogne  S.r.l.  (the  ILVA 
subsidiary  that  was  created  in  1989  and 
received  the  assets  of  Delta  Cogne) 
between  the  two  years.  We  have  been 
unable  to  obtain  a  clear  picture  of  the 
circumstances  of  this  restructuring,  in 
part  because  of  the  subsequent  changes 
in  ownership  of  CAS,  detailed  in  the 
"Company  Histories"  section  above. 
From  the  evidence  on  the  record,  it  is 
unclear  whether  Delta  Cogne's  liabilities 
were  assumed,  or  whether  they  were 
reduced  through  the  sale  of  assets. 
Therefore,  in  this  preliminary 
determination,  we  have  not  focused  on 
the  distribution  of  liabilities  between 
Delta  Cogne  and  Cogne  S.r.l.  Rather,  we 
have  focused  on  the  changes  in 
shareholders's  equity  in  Delta  Cogne  in 
1988  and  Cogne  S.r.l.  in  1989. 

Under  Articles  2446  and  2447  of  the 
Italian  Civil  Code,  companies  are 
required  to  cover  their  losses  through 
net  worth — share  capital  plus  retained 
earnings.  The  shareholder  is  required  to 
subscribe  to  additional  shares  or  place 
the  company  in  liquidation  if  the 
corporate  capital  falls  below  the 


minimum  level.  As  the  sole  shareholder 
of  Delta  Cogne,  Finsider  (wholly-owned 
by  IRI)  held  this  obligation  for  Delta 
Cogne.  After  the  restructuring,  ILVA 
(wholly-owned  by  IRI)  held  this 
obligation  for  Cogne  S.r.l.  Thus,  we 
focused  on  the  specific  losses 
attributable  to  Delta  Cogne,  as  shown  by 
the  changes  in  shareholders's  equity  and 
losses  recorded  on  the  balance  sheet  of 
Delta  Cogne  in  1988  and  the  balance 
sheet  of  Cogne  S.r.l.  in  1989,  the  period 
after  the  transfer.  Due  to  the  complexity 
of  the  restructuring,  we  have  concluded 
that  focusing  on  the  changes  between 
the  balance  sheets  of  the  two  Cogne 
companies  would  more  accurately 
capture  the  assistance  provided  to  the 
production  of  the  subject  merchandise, 
instead  of  focusing  on  the  total  debt 
forgiveness  provided  by  IRI  in 
connection  with  the  creation  of  ILVA 
(see,  e.g..  Electrical  Steel). 

In  1988,  Delta  Cogne's  share  capital 
was  200  billion  lire,  with  over  79  billion 
lire  of  losses  for  that  year  and  over  90 
billion  lire  in  losses  brought  forward.  In 
1989,  Cogne  S.r.l. 's  share  capital  was 
slightly  above  150  billion  lire  with  no 
losses  for  the  year  and  none  brought 
forward.  The  difference  in  the  value  of 
share  capital  between  the  two  Cogne 
companies  does  not  account  for  the 
losses  the  company  had  accrued  at  that 
time.  The  net  result  is  that  over  120 
billion  lire  in  losses  remained  with 
Finsider  and  were  covered  by  IRI.  The 
financial  contribution  to  Cogne  is  the 
amount  of  Delta  Cogne's  losses  that 
were  covered  by  IRI  when  Cogne  S.r.l. 
was  created. 

Because  Cogne  S.r.l.  was  assigned  the 
assets  of  Delta  Cogne  but  not  the  losses 
for  which  the  company  was  also 
responsible,  its  financial  position 
improved  with  the  restructuring.  Based 
on  our  analysis  of  the  distribution  of 
assets  and  losses  from  Delta  Cogne  to 
Cogne  S.r.l.,  we  preliminarily  determine 
that  Cogne  S.r.l.  received  a  financial 
contribution  within  the  meaning  of 
section  771(5)  of  the  Act.  in  the  amount 
of  the  losses  it  was  not  required  to 
assume  which  were  later  covered  by  the 
GOI  through  IRI.  See.  e.g..  Certain  Steel 
from  Austria.  As  restructuring  benefits 
were  provided  only  to  the  state-owned 
steel  sector  in  Italy,  we  find  the  program 
to  be  specific  within  the  meaning  of 
section  771(5A)(D)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  undistributed  losses  to  Cogne  S.r.l. 
as  a  grant  given  in  1989.  We  further 
determine  that  the  distribution  of  losses 
is  non-recurring,  because  the 
restructuring  of  the  Italian  public  steel 
sector  required  authorization  from  IRI, 
the  GOI,  and  the  EC.  We  allocated  this 
grant  over  12  years  as  discussed  in  the 
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"Allocation"  section  above,  and  applied 
the  Department's  standard  methodology 
for  non-recurring  grants.  Because  the 
company  was  uqQreditwofthy  in  the 
year  of  receipt,  vlr^  applied  a  discount 
rate  that  included  a  risk  premiimfi.  We 
then  applied  thejiiethodology  described 
in  the  "Change  in  Ownership"  section 
of  this  notice.  We  divided  the  benefit 
attributable  to  the  POI  by  CAS's  total 
sales  during  the  ?pL  On  this  basis,  we 
preliminarily  dej^rmine  the 
countervailei)le  siibsidy  to  be  4.68 
percent  ad  vaJor^  for  CAS. 

B.  Equity  InfiisiaUs  to  ILVA  and 
Finsider 

The  GOI.  thnnith  IRI,  provided  equity 
infusions  to  Finsiaer,  ILVA's 
predecessor,  in  1^5  and  1986.  DU  also 
provided  equity  mfusions  to  ILVA  in 

1991  and  1992.     ' 

We  preliminarily  determine  that 
xmder  section  77l(5)(E)(i)  of  the  Act,  the 
equity  infusions  into  Finsider  in  1985 
and  1986  and  into  ILVA  in  1991  and 

1992  confer  a  benefit  in  the  amount  of 
each  infusion  bemuse  the  GOI 
investments  wereinot  consistent  with 
the  usual  investment  practice  of  private 
investors  {see  disiOussion  of 
"Equityworthine^"  above).  These 
equity  infusions  k^  specific  within  the 
meaning  of  sectio^  771(5A)(D)  of  the 
Act  because  they  yrete  limited  to 
Finsider  and  ILVA.  Accordingly,  we 
find  that  the  equity  infusions  to  Finsider 
and  ILVA  are  coimtervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act.  j 

As  explained  iujthe  "Subsidies 
Valuation  Inform  ijtion"  section,  we  have 
treated  equity  infusions  into 
unequitywoithy  c6mpanies  as  grants 
given  in  the  year  tne  infusion  was 
received.  We  have  further  determined 
these  infusions  tc  pe  non-reciirring 
subsidies  becaus(  i  each  required  a 
separate  authorimkion  from  ILVA's  or 
Finsider's  shareholder  (IRI).  Consistent 
With  the  Department's  past  practice, 
thdse  equity  infusions  are  considered  to 
be  imtied  subsidies  and,  as  such,  benefit 
all  of  the  company's  domestic 
production  {see,  «jg..  Steel  Wire  Rod 
from  Canada,  and  UK  Lead  Bar  95). 
Since  CAS  has  been  privatized,  we 
followed  the  methodology  outlined  in 
the  "Change  in  Ovmership"  section 
above  to  determine  the  amount  of  each 
equity  infusion  attributable  to  CAS  after 
the  privatization.  Because  the  company 
was  uncreditworthy  in  the  year  of 
receipt,  we  applied  a  discount  rate  that 
included  a  risk  premium.  We  then 
divided  the  benefit  allocated  to  the  POI 
by  CAS's  total  sal^  during  the  POI.  On 
this  basis,  we  pre  i  minarily  determine 


the  net  subsidy  to  be  3.58  percent  ad 
valorem  for  CAS. 

C.  Pre-Privatization  Assistance  and  Debt 
Forgiveness 

As  discussed  in  the  "Company 
Histories"  section  above,  in  1992,  Cogne 
S.p.  A.  acquired  the  shares  of  Robles 
S.r.l.,  later  changing  the  company's 
name  to  Cogne  Acdai  Spedali  S.r.l. 
(CAS).  According  to  the  GOI,  the 
primary  purpose  in  the  creation  of  CAS 
was  for  the  eventual  privatization  of  the 
Aosta  fadhty.  Initially,  CAS  held  some 
of  the  productive  assets  and  the  land  on 
its  books,  while  Cogne  S.p.A.  held  the 
remaining  assets.  In  1993,  the  land  held 
by  CAS  was  transfiBrred  to  Cogne  S.p.A. 
However,  bom  a  financial  perspective, 
the  two  companies  were  one;  assets 
flowed  between  the  two  without 
restriction. 

During  1993,  Cogne  S.p.A.  (and  its 
owner,  ILVA)  decided  to  sell  its  shares 
of  CAS  through  a  bidding  process. 
According  to  CAS's  questionnaire 
response,  at  the  same  time,  Cogne  S.p.A. 
also  entered  into  a  liquidation  process, 
similar  to  a  bankruptcy  proceeding 
imder  the  ItaUan  Civil  Code. 
Concurrently,  Cogne  S.p.A.  and  ILVA 
entered  into  negotiations  with  the 
Autonomous  R^on  of  Valle  d'Aosta  for 
the  purchase  of  the  land  and  buildings 
of  the  Aosta  facility  (see  "Valle  d'Aosta 
Assistance"  below).  Through  this 
bidding  process  which  was  finalized  as 
of  December  31. 1993,  a  private 
company  bought  the  shares  of  CAS  from 
Cogne  S.p.A.  and  the  new  owner  took 
control  of  the  company  in  April  1994. 
During  this  entire  periodjproduction  of 
merchandise  continued.  Ine  land  and 
buildings  were  sold  to  the  Autonomous 
Region  of  Valle  d'Aosta,  which  then 
leased  them  back  to  the  now-privatized 
CAS.  According  to  the  GOI 
questionnaire  response,  Cogne  S.p.A. 
remained  as  a  shell  compffliy.'and  was 
later  folded  into  ILVA;  ILVA  was 
eventually  Uquidated  in  part  and 
merged  in  part  into  IRTTECNA,  another 
IRI  subsidiary  company. 

An  e>(amination  of  the  financial 
statements  of  Cogne  S.p.A.  and  CAS  as 
of  December  31, 1993,  shows  how  the 
assets  and  liabilities  were  divided 
between  the  two  companies  in 
preparation  for  privatisi&tion.  CAS  had 
losses  of  33  billion  lire,  liabilities  of  161 
billion  lire,  and  7  billion  lire  in  share 
capital.  Cogne  S.p.A.  had  losses  of  257 
billion  lire,  411  bilHon  worth  of 
unaccounted  liabilities,  and  10  bilUon 
lire  worth  of  share  capital.  CAS  received 
nearly  all  of  the  assets  of  Cogne  S.p.A. 
Cogne  S.p.A.  retained  nearly  all  of  the 
liabilities.  These  liabilities  had  to  be 
paid,  assimied,  or  forgiven.  The  1993 


financial  statement  of  Cogne  S.p.A.  also 
indicates  that  the  distribution  of  assets 
and  liabilities  between  the  companies, 
and  the  consequences  thereof,  was 
recognized  by  Cogne  S.p.A.'s  owner, 
ILVA:  at  the  point  of  CAS's 
privatization,  ILVA  issued  a  guarantee 
for  Cogne  S.p.A.'s  liabilities  for  380 
bilhon  lire.  Thus,  we  conclude  that  the 
distribution  of  the  assets  and  habiUties 
between  CAS  and  Cogne  S.p.A.  at  the 
time  of  privatization  was  made  with  the 
knowledge  and  approval  of  ILVA, 
Cogne's  owner,  and  ILVA's  owner,  IRI. 
At  the  point  of  privatization,  CAS  was 
relieved  of  its  obligations  on  a 
significant  portion  of  the  liabiUties  the 
C^ne  companies  had  accrued.  CAS  has 
stated  that  ILVA  was  forced  to  cover 
these  liabiUties  because  it  was  Cogne 
S.p.A.'s  sole  shareholder  and,  therefore, 
like  any  sole  shareholder  (govenmient- 
owned  or  private)  responsible  for  the 
UabiUties  under  Italian  Law.  However, 
according  to  the  GOI,  the  Uabihties 
assumed  by  ILVA,  were  later  covered  by 
IRI.  The  Department  has  consistently 
treated  IRI  as  a  government  agency,  and 
nU's  assimiption  of  UabiliUes  as 
coimtervailable.  See,  e.g..  Electrical 
Steel. 

Based  on  the  information  submitted, 
we  conclude  that  this  ultimate 
assumption  of  Cogne  S.p.A.'s  liabilities 
by  IRI  was  part  of  the  3.5  trilHon  Ure  of 
ILVA's  debts  that  were  covered  by  a  GOI 
aid  package  which  was  authorized  by 
the  EC.  The  complexity  of  the 
transactions  involved  in  the  internal 
restructuring  and  ultimate  privatization 
of  CAS  is  comparable  to  that  of  the 
benefits  associated  with  Finsider-to- 
ILVA  restructuring  program  described 
above.  Thus,  instead  of  focusing  on  the 
total  amount  of  ILVA's  debt  forgiven  or 
assumed  by  the  GOI,  and  finding  the 
amount  attributable  to  CAS,  we  chose  to 
focus  our  analysis  on  the  benefits 
provided  to  CAS  through  the 
assumption  of  Cogne  S.p.A.'s  liabiUties. 
See,  e.g..  Electrical  Steel,  59  FR  at 
18366. 

In  previous  cases,  the  Department  has 
treated  forgiven  UabiUties  as  a 
countervailable  subsidy  because  the 
forgiven  debt  confers  a  benefit  on  the 
production  of  the  new  entity  (see,  e.g.. 
Electrical  Steel.  59  FR  at  18359; 
Trinidad  and  Tobago,  62  FR  at  5506). 
Therefore,  we  preliminarily  find  that,  in 
connection  with  the  privatization  of 
CAS,  the  GOI  (through  IRI)  provided  a 
financial  contribution,  which  provides  a 
benefit  in  the  amount  of  411  billion  lire 
to  cover  the  liabilities  that  were  not 
transferred  to  the  newly  privatized 
entity.  The  pre-privatization  assistance 
is  specific  under  section  771(5A)(D)  of 
the  Act  because  it  was  provided  to  one 
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company,  CAS,  through  ILVA  and  the 
IRI.  Accordingly,  we  find  that  the  pre- 
privatization  assistance  in  the  form  of 
debt  forgiveness  is  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act. 

We  treat  the  undistributed  liabilities 
as  a  grant  to  CAS,  received  at  the  time 
of  privatization.  Because  this  grant  was 
part  of  the  pre-privatization  activities, 
and  thus  was  a  one-time  occurrence,  we 
find  that  this  assistance  is  non- 
recurring. To  calculate  the  benefit,  we 
applied  the  Department's  standard  non- 
recurring grant  methodology,  set  forth  in 
the  "Allocation"  section  of  the  GIA. 
Because  the  company  was 
uncreditworthy  in  1993,  we  applied  a 
discount  rate  that  included  a  risk 
premium.  We  also  applied  the 
methodology  described  in  the  "Change 
in  Ownership"  section  above.  We  then 
divided  the  benefit  allocated  to  the  POI 
by  CAS's  total  sales.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  21.28 
percent  ad  valorem  for  CAS. 

Petitioners  also  alleged  that  CAS  was 
provided  with  a  restructuring  fund  at 
the  time  of  privatization  that  provided 
countervailable  assistance  to  the 
company.  According  to  CAS  and  the 
GOI,  when  CAS  was  privatized  it  was 
given  a  restructuring  fund  of  105  billion 
lire  to  cover  the  approximately  33 
billion  lire  in  losses  that  we.  a 
transferred  with  the  company,  and  for 
other  costs  associated  with  the  transfer. 
The  restructuring  fund  was  created  from 
an  additional  transfer  of  assets  to  CAS 
from  Cogne  S.p.A.  just  prior  to 
privatization.  We  found  no  indication  of 
capital  infusions  by  ILVA,  IRI,  or  the 
GOI  before  this  restructuring  fund  was 
established.  We  preliminarily  determine 
that  any  benefit  from  this  restructuring 
fund  has  been  captured  by 
countervailing  the  net  liabilities  left  in 
Cogne  S.p.A.,  because  the  net  liabilities 
left  in  Co^e,  S.p.A.  would  have  been 
reduced  if  the  restructuring  fund  had 
not  been  transferred  to  CAS.  Therefore, 
we  preliminarily  determine  that  the 
restructuring  fund  is  already  accounted 
for  in  the  assumption  of  liabilities 
discussed  above. 

D.  Capacity  Reduction  Payments  Under 
Law  193/1984 

Among  the  benefits  provided  by  Law 
193/1984  were  payments  to  companies 
in  the  private  steel  sector  which 
achieved  capacity  reductions  consistent 
with  an  agreement  by  the  European  Coal 
and  Steel  Community  (ECSC).  This 
program  was  examined  and  found 
countervailable  in  Certain  Steel  from 
Italy  (58  FR  at  37332-3),  based  on  the 
availability  of  benefits  only  to  the 
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private  steel  sector.  No  new  information 
or  evidence  of  changed  circumstances 
has  been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

Valbruna  received  payments  for 
capacity  reduction  in  1985  and  1986. 
Falck  received  payments  in  1985.  These 
pajrments  were  determined  to  be  non- 
recurring grants.  Id.  To  calculate  the 
benefit  attributable  to  Valbruna/Bolzano 
during  the  POI  from  the  grants  to  Falck, 
we  first  determined  the  amount  of 
Falck's  grants  attributable  to  Bolzano  at 
the  time  the  grants  were  given,  using  the 
ratio  of  Bolzano's  assets  to  Falck's 
assets.  We  then  allocated  this  amount 
over  Valbruna/Bohsano's  AUL  to 
determine  the  benefit  in  each  year.  We 
then  determined  the  amount  of  the 
benefit  which  remained  with  Bolzano 
after  Bolzano  was  acquired  by  Valbruna 
in  1995,  consistent  with  the 
methodology  described  in  the  "Change 
in  Ownership"  section  above. 

To  calculate  the  benefit  attributed  to 
Valbruna/Bolzano  from  the  grants 
Valbruna  received,  we  allocated  the 
grants  over  Valbruna/Bolzano's  AUL  to 
determine  the  benefit  in  each  year.  We 
then  summed  the  benefit  amounts 
attributable  to  the  POI  from  Falck's  and 
Valbruna 's  grants  and  divided  the  total 
benefit  by  Valbruna/Bolzano's  total 
sales.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.12  percent  ad  valorem  for 
Valbruna/Bolzano. 

E.  Law  796/76  Exchange  Rate 
Guarantees 

Law  796/76  established  a  program  to 
minimize  the  risk  of  exchange  rate 
fluctuations  on  foreign  currency  loans. 
All  firms  that  had  contracted  foreign 
currency  loans  from  the  ECSC  or  the 
Coimcil  of  Europe  Resettlement  Fund 
(CER)  could  apply  to  the  Ministry  of  the 
Treasury  (MOT)  to  obtain  the  guarantee. 
Under  the  program,  loan  payments  are 
calculated  based  on  the  lira-foreign 
currency  exchange  rate  in  effect  at  the 
time  the  loan  was  approved.  The 
program  establishes  a  floor  and  ceiling 
for  exchange  rate  fluctuations,  limiting 
the  maximum  fluctuation  a  borrower 
would  face  to  two  percent.  If  the  lire 
depreciated  against  the  foreign 
currency,  the  MOT  paid  the  difference 
between  the  ceiling  rate  and  the  actual 
rate.  If  the  lire  appreciated  against  the 
foreign  currency,  the  MOT  collected  the 
difference  between  the  floor  rate  and  the 
actual  rate. 

The  Department  previously  found  the 
steel  industry  to  be  a  dominant  user  of 
the  exchange  rate  guarantees  provided 
under  Law  796/76,  and  on  this  basis, 
determined  that  the  program  was 
specific,  and  therefore,  countervailable. 


See  Final  Affirmative  Countervailing 
Duty  Determination:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel  StandanC  Line  and  Pressure  Pipe 
("Seamless  Pipe")  from  Italy,  60  FR 
31992,  31996  (June  19. 1995).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding.  This 
program  provides  a  financial 
contribution  to  the  extent  that  the  lire 
depreciates  against  the  foreign  currency 
beyond  the  two  percent  band  and 
provides  a  benefit  in  the  amount  of  the 
difference  between  the  two  percent 
ceiling  rate  and  the  actual  exchange 
rate. 

We  note  that  the  program  was 
terminated  effective  July  10, 1991.  by 
Decree  Law  333/91.  However,  payments 
continue  on  loans  that  were  outstanding 
after  that  date.  Bolzano  was  the  only 
producer  who  used  this  program,  and  it 
received  pa)rments  in  1996  on  loans 
outstanding  during  the  POI. 

Once  a  loan  is  approved  for  exchange 
rate  guarantees,  payments  are  automatic 
and  made  on  a  yearly  basis  throughout 
the  life  of  the  loan.  Therefore,  we  treat 
the  (^yments  as  recuirring  grants.  To 
calculate  the  countervailable  subsidy, 
we  used  our  standard  grant 
methodology  for  recurring  grants  and 
expensed  the  benefits  in  the  yeeu'  of 
receipt.  We  divided  the  total  payments 
received  in  1996  on  the  two  loans  by  the 
value  of  Valbruna/Bolzano's  total  sales 
in  1996.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.08  percent  ad  valorem  for 
Valbruna/Bolzano. 

F.  Law  227/77  Export  Loans  and 
Remission  of  Taxes 

Under  Law  227/77,  the  Mediocredito 
Centrale  S.p.A.  (Mediocredito),  a  GOI- 
owned  development  bank,  provides 
interest  subsidies  on  export  credit 
financing.  Under  the  program,  the 
Mediocredito  makes  an  interest 
contribution  to  offset  the  cost  of  a 
supplier's  or  buyer's  credit  financed  by 
an  Italian  or  foreign  commercial  bank. 
The  holder  of  the  loan  contract  pays  a 
fixed,  low-interest  rate  on  export  credits 
taken  out  through  the  program  with  a 
commercial  bank.  The  Mediocredito 
guarantees  a  specified  variable  market 
rate,  and  pays  the  lender  any  shortfall 
between  the  guaranteed  market  rate  and 
the  fixed  rate  provided  to  the  borrower. 
If  the  market  rate  falls  below  the  rate 
provided  to  the  borrower,  the 
Mediocredito  receives  the  difference. 
Interest  payments  are  assessed  on  an 
annual  basis,  with  contributions  made 
by  the  Mediocredito  every  six  months.. 
In  order  to  obtai^  the  interest  subsidy. 
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an  application  vvbich  includes  the 
export  supply  cci^tract  and  the 
commercial  loan]  Agreement  must  be 
submitted  to  theM^ediocredito.  Upon 
approval,  MedioCredito  notifies  the 
borrower  of  the  ijew  terms  and 
conditions.  I 

The  export  credit  financing  under 
Law  227/77  provides  a  financial 
contribution  witii|n  the  meaning  of 
section  77l(5)(D]i  Of  the  Act  and  confers 
a  benefit  in  the  amount  of 
Mediocredito's  interest  contribution. 
The  E)epartment>i  practice  is  to  treat 
export  loan  progiams,  through  which 
the  go^remment  provides  a  benefit  to  the 
foreign  importer,  the  same  as  programs 
that  provide  bend^ts  directly  to  the 
exporter.  See  e.g.\  Final  Affirmative 
Countervailing  D^ty  Determination: 
Steel  Wheels  from  Brazil,  54  FR  15523 
(April  18, 1989)  and  Porcelain-on-Steel 
Cooldngware  from  Mexico:  Final  Results 
of  Countervailing  Administrative 
Review.  56  FR  26064  {June  6, 1991).  The 
contribution  is  n^e  in  connection  with 
the  exportation  of  the  merchdtfdise  and 
provides  a  direct  benefit  to  the 
production  and  distribution  of  products. 
We  also  find  that  Law  227/77  export 
financing  is  spedlic  under  77l(5A)(B) 
because  it  is  provided  solely  to  finance 
exports.  Therefor^i  we  preliminarily 
determine  that  Latw  227/77  export 
financing  constitutes  a  coimtervailable 
subsidy  within  thei  meaning  of  section 
771(5)  of  the  Act.  [ 

The  GOI  reported  that  under  Law  227/ 
77,  "(ijnterest  subsidies  are  provided 
within  the  guidelii^es  of  the 
international  agre^nient  OECD 
Consensus"  and  as  such  would  qualify 
for  an  Item  (k)  exemption  (GOI  October 
28, 1997,  Questio^aire  Response,  on 
file  in  the  CRU).  Aimex  I  to  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  contains  the 
Illustrative  List  of  prohibited  export 
subsidies.  Item  (k)  of  Annex  1  states  that 
certain  export  financing  programs  are 
not  considered  to  be  prohibited  export 
subsidies  if  certain  jconditions  are  met, 
namely.  "•  *  •  if|a  Member  is  a  party 
to  an  international  undertaking  on 
official  export  credits  *  *  *  or  if  in 
practice,  a  Member;  applies  the  interest 
rate  provisions  of  tlie  relevant 
undertaking*  *  'T" 

We  are  aware  of  tpe  exemption  under 
Item  (k);  however,  we  are  unable  to 
determine  whether  the  interest  rate 
available  under  LaiW  227/77  conforms 
with  the  OECD  guidelines.  We  are 
countervailing  the  assistance  provided 
by  this  program  in  accordance  with  our 
benefit-to-recipient  standard  (see  SAA 
at  928)  and  will  continue  to  examine 
this  issue  for  the  fiWal  determination. 
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CAS  and  Bolzano  did  not  use  this 
program.  Valbnma  used  this  program 
for  a  supply  contract  with  its  affiliated 
U.S.  subsidiary,  Valmix  Corporation, 
which  entered  into  a  loan  contract  for 
purposes  of  importing  merchandise 
manufactured  by  Valbruna.  The  term  of 
the  loan  was  18  months  and  during  the 
course  of  this  financing  arrangement, 
the  Mediocredito  made  interest 
contributions  to  Valmix's  commercial 
lender. 

In  order  to  obtain  Law  227/77  export 
financing,  a  company  must  have  already 
obtained  a  commercial  loan.  Thus,  a 
company  does  not  know  at  the  time  it 
takes  out  the  commercial  loan  whether 
it  will  receive  the  reduced  interest  rate 
available  imder  Law  227/77.  Therefore, 
we  consider  these  interest  ccmtributions 
to  be  grants.  Because  Law  227/77 
provides  on-going  interest  contributions 
over  the  life  of  the  loan,  we  find  that  it 
provides  recurring  grants.  See  GIA.  We 
divided  the  total  amount  paid  by  the 
Mediocredito  on  the  Valmix  loan  during 
the  POI  by  Valbruna/Bolzano's  total 
exports  to  the  United  States.  On  this 
basis,  we  preliminarily  determine  the 
counten^ilable  subsidy  to  be  0.15 
percent  ad  valorem  for  Valbruna/ 
Bolzano. 

Programs  of  the  Regional  Governments 

A.  Valle  d'Aosta  Regional  Assistance 
Associated  with  the  Sale  of  CAS 

As  discussed  in  the ! 'Company 
Histories"  section  above,  in  1993,  the 
GOI  privatized  CAS.  While  the  company 
operations  were  sold  in  a  bidding 
process  to  the  company's  present 
owners,  the  land  and  buildings  were 
sold  to  the  Autonomous  Region  of  Valle 
d'Aosta.  The  Regional  Council  of  Valle 
d'Aosta,  imder  Regional  Law  4  of 
January  26, 1993,  authorized 
negotiations  with  the  ILVA  Group  for 
the  acquisition  of  the  property  and 
buildings,  including  the  hydroelectric 
plants  which  were  the  property  of  ILVA 
Centi«li  Elettrische  S.p.A.  (ICE).  This 
"urgent"  law  also  outlined  a  plan  for  the 
Region  to  reclaim  and  recover  the 
environmental  condition  of  the 
industrial  area  of  Cogne.  As  also  stated 
in  the  law,  a  fundamental  goal  was  "to 
enhance  the  industrial  activities  of 
'Cogne  S.p.A.'  in  order  to  ensure 
adequate  employment  levels." 

Protocol  agreements  for  the  triangular 
transaction  were  signed  by  the  Region, 
ILVA,  and  GE.  VAL.  S.r.L.  the  purchaser 
of  CAS's  shares  (now  MEG),  on 
November  19,  1993.  The  Region, 
through  its  wholly-owned  Chancing 
corporation,  Finaosta  S.p.A.,  agreed  to 
(1)  purchase  the  land,  including  the  ICE 
hydroelectric  plants  for  150  bilUon  lire. 


in  five  annual  instalhnents,  (2)  to 
construct  a  waste  plant,  (3)  to  cover  the 
costs  of  environmental  reclamation  on 
the  land,  up  to  32  billion  lire  in 
accordance  with  a  third-party  estimate, 
and  (4)  to  supply  electricity  directly  to 
CAS  &t)m  the  ICE  plants.  These 
commitments  were  conditional  upon 
ILVA  entering  into  a  contract  with  a 
private  party  for  the  transfer  of  CAS  by 
December  31, 1993,  and  transferring 
CAS  with  a  restructuring  fund.  The 
purchaser  of  CAS's  shares  agreed  to  (1) 
to  vacate  and  abandon  areas  of  the 
property  not  used  in  production  activity 
and  (2)  to  guarantee  that  at  least  800 
employees  would  be  employed  by  CAS 
after  privatization. 

Because  of  the  complex  nature  of 
these  transactions,  which  included 
different  elements  that  were  alleged  to 
provide  subsidies  to  CAS,  we  have 
analyzed  each  section  separately  as 
detailed  below. 

1.  Purchase  of  the  Cogne  Industrial 
Site.  Under  section  771(5)  of  the  Act,  in 
order  for  a  subsidy  to  be  countervailable 
it  must,  inter  alia,  confer  a  benefit.  In 
the  case  of  goods  or  services,  a  benefit 
is  normally  conferred  if  the  goods  or 
services  are  provided  for  less  than 
adequate  remuneration,  or,  in  the  case 
of  the  government  acquiring  goods,  for 
more  than  adequate  remuneration.  The 
adequacy  of  remuneration  is  normally 
determined  in  relation  to  prevtuling 
market  conditions  for  the  good  or 
service  provided  in  the  coimtry  of 
exportation.  Section  771(5)(E)  of  the  Act 
states,  "Iplrevailing  market  conditions 
include  price,  quality,  availability, 
marketability,  transportation,  and  other 
conditions  of  purchase  or  sale." 
Problems  can  arise  in  applying  this 
standard  when  the  government  is  the 
sole  purchaser  of  the  good  or  service  in 
the  country  or  within  the  area  where  the 
respondent  is  located.  In  these 
situations,  there  may  be  no  alternative 
market  prices  available  in  the  country 
(e.g.,  private  prices,  competitively-bid 
prices,  or  other  types  of  mariiet 
reference  prices).  Hence,  it  becomes 
necessary  to  examine  other  options  for 
determining  whether  the  good  has  been 
purchased  for  more  than  adequate 
remuneration.  This  consideration  of 
other  options  in  no  way  indicates  a 
departure  fit)m  our  preference  for 
relying  on  market  conditions  in  the 
relevant  country,  specifically  market 
prices,  when  determining  whether  a 
good  or  service  is  being  purchased  at  a 
price  which  reflects  adequate 
remuneration.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Germany.  62  FR  54990  (October  22, 
1997)  [German  Wire  Rod)  at  54994. 
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In  order  to  determine  whether  Valle 
d'Aosta  acquired  the  Cogne  industrial 
area  for  more  than  adequate 
remuneration,  we  would  normally  have 
compared  this  acquisition  to  a  similar 
market  transaction,  e.g.,  a  comparable 
sale  of  commercial  real  estate.  The 
Autonomous  Region  of  Valle  d'Aosta 
provided  information  on  the  market  for 
industrial  land  within  its  borders.  The 
Region  indicated  that  because  of  the 
location  and  terrain  of  its  land,  there  is 
very  little  viable  industrial  property. 
The  Region  reported  that  it  has 
purchased  other  industrial  areas,  but 
that  the  largest  was  only  12  hectares,  in 
comparison  to  the  100  hectares  of  the 
Cogne  industrial  site.  Therefore,  we 
understand  that  there  are  no  private 
purchases  of  industrial  sites  comparable 
in  size  to  the  Cogne  industrial  property 
that  are  representative  of  the  prevailing 
market  conditions  by  which  to  assess 
the  adequacy  of  remuneration  for  the 
purchase  of  the  Cogne  industrial  site. 
We  also  found  no  information  about  any 
other  market  transactions  that  could 
serve  as  an  appropriate  benchmark  in 
determining  the  adequacy  of 
remiuieration. 

We  next  turned  to  the  actual  purchase 
price  for  the  site  to  examine  whether 
this  price  was  determined  in  reference 
to  market  principles.  The  acquisition 
price  that  the  Region  paid  for  the  Cogne 
industrial  site  was  determined  by  a 
third-party  study,  undertaken  by  a 
private  firm.  We  examined  a  copy  of 
this  study  provided  by  the  Region.  At 
the  Region's  request,  the  Descriptive 
Report  provided  by  American  Appraisal 
Italia  S.r.l.,  presented  estimated 
purchase  prices  for  the  Cogne  industrial 
site  based  on  valuation  of  Uie  land  and 
buildings  contained  in  the  area.  The 
appraisal  included  a  detailed  inventory 
of  the  many  buildings  and  structures  on 
the  property,  which  could  continue  to 
be  used,  and  the  costs  involved  to 
destroy  the  others.  The  study  was 
conducted  in  reference  to  market-based 
principles  and  included  a  thorough 
examination  of  the  value  of  the 
property,  including  estimates  based  on 
different  scenarios  for  the  future  use  of 
the  property.  We  understand  that  this 
appraisal  was  used  by  the  ]}arties  in 
their  negotiations.  Based  on  our 
examination,  we  conclude  that  the 
prices  contained  in  the  Appraisal  are  a 
reasonable  benchmark  for  determining 
whether  the  price  paid  by  the  Region 
was  determined  in  reference  to  market 
conditions.  Because  the  price  paid  for 
the  Cogne  industrial  area  was  not  more 
than  the  estimates,  we  preliminarily 
determine  that  the  Autononlous  Region 
of  Valle  d'Aosta  did  not  acquire  the  site 


for  more  than  adequate  remuneration. 
Therefore,  we  preliminarily  determine 
that  the  purchase  of  the  Cogne 
industrial  site  does  not  constitute  a 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act. 

2.  Lease  of  Cogne  Industrial  Site. 
Under  section  771(5)  of  the  Act,  in  order 
for  a  subsidy  to  be  countervailable  it 
must,  inter  alia,  confer  a  benefit.  In  the 
case  of  goods  or  services,  a  benefit  is 
normally  conferred  if  the  goods  or 
services  are  provided  for  less  than 
adequate  remuneration.  The  adequacy 
of  remuneration  is  normally  determined 
in  relation  to  prevailing  market 
conditions  for  the  good  or  service 
provided  in  the  country  of  exportation. 
Section  771(5)(E)  of  the  Act  states, 
"(pjrevailing  market  conditions  include 
price,  quality,  availability, 
marketability,  transportation,  and  other 
conditions  of  purchase  or  sale." 
Problems  can  arise  in  applying  this 
standard  when'^e  government  is  the 
sole  supplier  of  the  good  or  service  in 
the  country  or  within  the  area  where  the 
respondent  is  located..In  these 
situations,  there  may  be  no  alternative 
market  prices  available  in  the  ctuntry 
(e.g.,  private  prices,  competitively-bid 
prices,  or  other  types  of  market 
reference  prices).  Hence,  it  becomes 
necessary  to  examine  other  options  for 
determining  whether  the  good  has  been 
provided  for  less  than  adequate 
remuneration.  The  E)epartment  has 
recognized  several  options  with  respect 
to  the  leasing  of  land,  "to  examine 
whether  the  government  has  covered  its 
costs,  whether  it  has  earned  a 
reasonable  rate  of  return  in  setting  its 
rates  and  whether  it  applied  market 
principles  in  determining  its  prices." 
See  e.g.,  German  Wire  Rod  at  54994. 
This  consideration  of  other  options  in 
no  way  indicates  a  departure  from  our 
preference  for  relying  on  market 
conditions  in  the  relevant  country, 
specifically  meirket  prices,  when 
determining  whether  a  good  or  service 
is  being  provided  at  a  price  which 
reflects  adequate  remiuieration. 
The  Region  agreed  in  the  1993 
protocol  agreement  to  lease  part  of  the 
acquired  industrial  site  to  CAS.  That 
agreement  also  explains  that  the  Region 
decided  to  undertake  the  transaction, 
because"*  *  *  of  the  seriousness  of  the 
general  economic  situation  and  that  of 
the  steel  industry  at  the  present  time, 
[the  Region]  has  decided  to  intervene 
with  actions  specifically  aimed  at 
fostering  the  continuation  of  this 
activity,  with  the  precise  objective  of 
protecting  jobs  *  *  *  ."  The  landlord- 
tenant  relationship  between  CAS  and 
the  Region  was  developed  based  on  the 
understandings  and  stipulations 


enumerated  in  the  protocol  agreements 
and  Regional  Law  No.  17  of  1994. 

Until  an  official  lease  was  signed 
between  CAS  and  Struttura  Valle 
d'Aosta  S.r.l.  (Structure),  a  company 
wholly-owned  by  the  Region,  CAS's  use 
of  the  Cogne  site  was  governed  by  a 
lease  which  had  been  signed  by  CAS 
and  Cogne  S.p.A.  The  protocol 
agreements  required  that  this  lease  be 
established  for  a  transition  period.  The 
Region  accepted  the  terms  of  lease 
established  between  the  two  affiliated 
Cogne  companies  until  another  could  be 
negotiated.  An  official  lease  between 
Structure  and  CAS  was  not  signed  until 
April  1996.  The  terras  of  the  CAS- 
Structure  contract  granted  CAS  a  30- 
year  lease.  The  lease  required  CAS  to 
vacate  certain  areas  and  buildings 
between  the  beginning  of  1995  and  the 
end  of  1996.  Under  both  the  CAS-Cog^e 
S.p.A.  lease  and  the  CAS-Structure 
lease,  the  annual  rent  of  770  million  lire 
was  due  in  quarterly  deferred  payments. 
The  lease  also  stipulated  that  CAS  held 
responsibmty  for  extraordinary 
maintenance. 

We  would  normally  evaluate  the 
adequacy  of  remuneration  of  lease  rates 
in  reference  to  an  alternative  market 
price,  e.g.,  lease  rates  of  comparable 
commercial  real  estate.  However,  as 
discussed  above,  there  is  little  industrial 
property  in  Valle  d'Aosta.  We  also 
understand  that  there  is  no  comparable 
commercially  leased  property  in  the 
region.  Unlike  the  situations  examined 
by  the  Department  in  other  cases,  there 
are  no  other  leases  that  could  possibly 
serve  as  a  benchmark  for  determining 
the  adequacy  of  remuneration.  See,  e.g., 
German  Wire  Rod  and  Trinidad  and 
Tobago. 

We  therefore  examined  the  Structuje- 
CAS  lease  to  see  if  its  terms  appear  to 
reflect  normal  market  conditions.  Most 
of  the  lease  provisions  establish  CAS's 
obligations  to  return  part  of  the  property ' 
it  formerly  occupied,  the  time  limits  for 
the  removal  of  its  equipment,  the 
incentives  for  meeting  the  deadlines, 
and  the  penalties  for  failing  to  meet 
these  deadlines.  We  note  that  the  lease 
includes  a  clause  under  which  CAS  is 
entitled  to  a  pajrment  for  vacating  the 
agreed-upon  areas  within  the  specified 
time  limits.  However,  CAS  reported  that 
it  has  not  received  such  a  payment  to 
date.  The  lease  also  contains  provisions 
relating  to  the  disposal  of  industrial 
waste  because  Valle  d'Aosta  has  not 
constructed  the  waste  disposal  facility 
discussed  in  the  protocol  agreement. 
Other  clauses  regarding  indemnity, 
taxes,  etc.,  seem  comparable  to  those 
likely  to  be  in  a  lease  between  two 
private  parties,  and  appear  to  reflect 
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intended  to 
protocol  a^ 
the  protocol 
the  Region,  whii 
production  act! 


conditions  that  yrould  be  set  for  a 
normal  commercial  lease. 

However,  as  noted  in  the  preamble  of 
the  lease,  the  St^^ctiue-CAS  lease  was 
er  implement  the 
ats.  The  preamble  of 
^ments  states,  "•  •  * 
I  is  aware  that  the  steel 

^ .  jty  earned  on,  at.the 

present  time,  by  togne  constitutes  a 
very  significant  pality  in  the  economic 
and  industrial  stijucture  of  Valle 
d'Aosta,  and  is  also  aware  of  the 
seriousness  of  th^  general  economic 
situation  and  that  of  the  steel  industry 
at  the  present  time,  has  decided  to 
intervene  with  aOions  specifically 
aimed  atfosterihg  the  continuation  of 
this  activity,  with  the  precise  objective 
of  protecting  jobs  *  *  •"(emphasis 
added).  The  parties  specifically  agreed 
that  imder  the  protocol  agreement  CAS 
would  maintain  Ht  least  800  employees 
at  the  facility.  TI^^  goals  would  not 
normally  be  included  in  an  agreement 
negotiated  betw^n  private  parties;  a 
lessee  would  not  normally  be  obligated 
to  commit  to  a  certain  empIo}rment 
level.  Also,  in  response  to  our  questions 
about  the  retxmi  jcp  its  investment,  the 
Region  of  Valle  d'Aosta  clarified  its 
goals  related  to  the  transaction,  stating 
"•  *  *  it  is  not  possible  for  use  (sicj  to 
provide  within  this  context  a  detailed 
financial  analysis  i  of  the  time  required  to 
recoup  the  costs  and  the  annual 
estimated  rate  of  return  on  the 
investment  made  by  the  Region  at  the 
time  the  purchase  was  made  *  *  *  as 
such  an  analysis  jwould  not  take  into 
account  the  sociall  environmental  and     ' 
urban  renewal  considerations,  which  it 
should  be  stressed  were  decisive  for  the 
decision  to  approve  the  Regional  Law 
that  authorized  the  purchase."  A  private 
actor  considering  the  purchase 
leaseback  of  real  labtate  would  normally 
undertake  a  detailed  financial  analysis 
before  leasing  a  latge  piece  of  property. 
Thus,  we  preliminarily  conclude  that 
the  negotiations  hetween  CAS  and  the 
Autonomous  Regfen  of  Valle  d'Aq^ta 
were  not  conducted  in  reference  to 
normal  market  cmisiderations. 
We  then  tiuned  to  the  terms 
establishing  the  lease  rates  in  order  to 
determine  whether  the  Region  charged  a 
lease  rate  that  reflects  an  adequate 
return  on  its  inve^iment.  Because  we 
have  no  market  lelases  with  which  to 
compare  this  leas^  we  determined  that 
it  was  appropriate  |to  construct  a 
reference  price  for  the  lease  of  the  land, 
using  standard  real  estate  analysis 
principles.  See,  e^..  Edward  John 
Golden,  The  Art  i^d  Science  of  Real 
Estate  Investment  Analysis  (1980).  The 
type  of  transaction  presented  here  is 
normally  called  a  purchase  leaseback: 


the  Region  piuchased  the  land  and  now 
leases  it  back  to  the  former  owner/ 
occupant.  In  evaluating  a  purchase 
leaseback,  one  way  to  conceptualize  the 
transaction  is  to  think  of  it  as  an  asset 
that  is  being  borrowed.  In  a  lease,  an 
asset  is  borrowed  for  a  set  period  of  time 
and  the  price  of  the  transaction  is 
normally  established  based  on  the  value 
of  the  use  of  the  asset  over  time.  There 
are  several  ways  to  value  commercial 
property  over  time,  the  most 
conservative  of  which  accoimts  for  the 
depreciation  of  the  buildings.  Only  the 
value  associated  with  the  buildings  is 
amortized;  land  values  are  held  constant 
and  the  benchmaric  price  reflects  only 
the  interest  paid  with  respect  to  the 
land. 

In  the  instant  case,  the  market  value 
of  the  land  and  btiildings  covered  by  the 
lease  was  established  by  the  third  party 
appraisal  discussed  above.  We  used  the 

Eiuchase  price  for  the  land  and 
uildings  cuunrently  used  by  CAS  (not 
including  the  vacated  property).  We 
would  have  adjusted  for  the 
depreciation  of  the  buildings  over  time 
by  amortizing  their  value.  However, 
because  we  did  not  have  a  breakdown 
of  the  value  of  the  land  and  buildings, 
we  could  not  make  this  adjustment.  We 
will  examine  this  issue  further  fo^our 
final  determination.  In  addition,  we 
noted  that  according  to  the  GOI,  Italian 
law  obligates  landlords  to  cover  the 
costs  of  extraordinary  maintenance. 
Under  the  Structure-CAS  lease,  CAS 
was  assigned  the  obUgation  to  perform 
extraordinary  maintenance  and  the 
•parties  negotiated  a  rate  which  would 
take  those  maintenance  costs  into 
consideration.  Although  CAS  reported 
costs  for  extraordinary  maintenance 
during  the  years  of  the  lease,  we  were 
imable  to  examine  fully  these  costs  to 
ensure  that  the  values  reported  by  CAS 
as  extraordinary  maintenance  did  not 
include  work  more  appropriately 
termed  normal  maintenance.  In 
addition,  we  did  not  have  the 
information  to  calculate  an  adjustment 
to  our  benchmark  for  the  cost  of 
extraordinary  maintenance.  Therefore, 
we  did  not  make  an  adjustment  for 
maintenance  for  the  preliminary 
determination.  We  will  also  examine 
this  issue  for  our  final  determination. 

To  determine  if  the  lease  was 
established  consistent  with  market 
principles,  we  examined  the  return  to 
the  Region  of  Valle  d'Aosta  on  their 
investment  in  the  industrial  site.  Thus, 
we  multiphed  the  value  of  the  asset,  i.e., 
the  price  paid  by  the  Region  for  the  land 
and  buildings,  by  an  interest  rate  that 
represents  the  retiun  an  investor  would 
expect  to  earn  on  an  alternative 
investment.  For  this  preliminary 


determination,  we  used  the  average 
interest  rate  on  treasury  bonds  as 
reported  by  the  Banca  D'ltalia.  However, 
the  Department  normally  does  not  use 
government  interest  rates  in  benchmark 
calculations.  See,  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination  Oil 
Country  Tubular  Goods  from  Israel,  52 
FR 1649  Oanuary  15, 1987).  Therefore, 
we  will  seek  a  rate  for  the  final 
determinati(m  that  may  be  more 
indicative  of  market  behavior.  We  used 
this  analysis  to  establish  a  benchmark 
for  determining  whether  the  annual 
lease  rate  charged  by  the  Region 
reflected  adequate  remuneration.  We 
compared  this  amount  to  the  amount 
actually  paid  by  CAS  dining  the  POL 
Based  on  this  comparison,  we  found 
that  the  Region  is  not  receiving  an 
adequate  rate  of  retiim  on  its 
investment.  This  finding  corroborates 
our  conclusion  that  the  lease  terms  were 
not  established  based  on  normal  market 
conditions.  Therefore,  we  preliminarily 
determine  that  the  lease  was  provided 
for  less  than  adequate  remuneration. 

Through  this  lease,  the  Autonomous 
Region  of  Valle  d'Aosta  made  a  financial 
contribution  to  CAS  within  the  meaning 
of  section  771(5)(D)(iii)  of  the  Act,  equal 
to  the  difference  between  what  would 
have  been  paid  annually  in  a  lease 
established  in  accordance  with  market 
conditions  and  what  was  actually  paid. 
The  lease  is  specific  within  the  meaning 
of  section  771(5A)(D)  of  the  Act, 
because  the  lease  rate  is  limited  to  CAS. 
Therefore,  we  preliminarily  determine 
that  the  CAS  industrial  lease  is  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  benefit,  we  found  the 
difiiarence  between  the  amount  that 
would  have  been  paid  during  the  POI  if 
the  lease  rate  had  been  determined  with 
reference  to  market  conditions  and  the 
amoimt  actually  paid.  We  divided  the 
amount  by  CAS's  total  sales  in  1996.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  to  be  0.53 
percent  ad  valorem  for  CAS. 

3.  Provision  of  Electricity.  As 
described  above,  the  Autonomous 
Region  of  Valle  d'Aosta  also  acquired 
the  shares  of  ICE,  the  operator  of  the 
hydroelectric  plants,  which  is  now 
known  as  Compagnia  Valdostana  delle 
Acque  S.p.A.  (Valdostana),  when  it 
purchased  the  Cogne  industrial  site.  The 
Region  planned  to  supply  electricity 
directly  to  CAS,  and  had  applied  to 
establish  a  consortium,  with  CAS  as  a 
shareholder,  to  sell  directly  to 
customers  instead  of  to  ENEL,  the 
National  Electricity  Board.  Petitioners 
alleged  that  this  provision  of  electricity 
may  constitute  a  countervailable 
subsidy  under  section  771(5)  of  the  Act. 
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However,  according  to  Valla  d'Aosta 
and  the  GOI,  the  application  to  establish 
the  consortium  has  not  been  approved 
and  Valdostana  has  not  been  permitted 
to  supply  electricity  to  CAS.  Instead, 
Valdostana  continues  to  sell  its 
production  to  the  National  Electricity 
Board,  ENEL.  CAS  purchases  electricity 
fironi  ENEL  in  accordance  with  the 
standard  provisions  applied  to  other 
commercial  electricity  users  in  Italy. 
Therefore,  as  Valdostana  has  not  created 
a  special  consortium  to  provide 
electricity  to  CAS,  and  CAS  appears  to 
obtain  its  electricity  through  ENEL  like 
other  firms  in  Italy,  we  preliminarily 
find  that  this  program  does  not  exist. 

4.  Waste  Plant.  As  described  above, 
Valle  d'Aosta  agreed  to  construct  a 
waste  plant,  for  CAS  and  other  users,  as 
one  of  the  terms  of  the  protocol 
agreements.  Petitioners  alleged  that  the 
construction  of  the  waste  plant,  which 
would  have  been  used  by  CAS, 
constituted  a  countervailable  subsidy. 
However,  Valle  d'Aosta  reported  that 
the  waste  plant  is  still  in  the  planning 
stages  and  construction  has  not  begim. 
Also,  there  is  no  indication  from 
information  on  the  record  that  funds 
have  yet  been  expended  on  this  facility. 
However,  we  will  continue  to  examine 
this  issue  for  the  final  determination. 
Based  on  the  above,  we  preUminarily 
determine  that  this  program  does  not 
exist. 

5.  Loans  Provided  to  CAS  to  Transfer 
Its  Property.  In  the  protocol  agreements 
of  November  1993,  the  Autonomous 
Region  of  Valle  d'Aosta  agreed  to 
provide  financing  through  Finaosta 
S.p.A.  for  the  costs  involved  with  the 
transfer  of  CAS  property  off  the  portion 
of  the  site  not  subject  to  the  lease.  After 
the  environmental  reclamation  of  the 
land,  Valle  d'Aosta  planned  to  develop  - 
facilities  for  small  and  medium-sized 
enterprises  on  this  portion  of  the  site. 
Accordingly,  the  Regional  Council 
authorized  this  financing  in  Law  37  of 
August  30. 1995.  The  law  authorized 
financing  up  to  25  billion  lire,  "to  cover 
the  expenses  for  the  transfer  of 
installations,  warehouses,  utilities  and 
offices  from  the  area."  See 
Questionnaire  Response  from  the  GOI. 
dated  October  28. 1997.  on  file  in  the 
CRU.  While  the  financing  was  discussed 
in  the  protocol  agreements,  we  found  no 
indication  in  the  appraisal,  or 
elsewhere,  that  these  loans  were 
factored  into  the  purchase  price  for  the 
land.  Therefore,  we  are  analyzing  the 
transfer  loans  as  a  separate  subsidy 
event  to  determine  whether  they  are 
countervailable. 

Finaosta  provided  this  financing  in 
three  separate  loan  agreements  over 
1996  and  1997  with  the  interest  rate  set 


at  50  percent  of  the  Rendistato  interest 
rate  (as  published  in  SOLE  24  Ore]  for 
each  loan.  Under  the  terms  of  each  loan 
contract,  a  deferred  six-month  payback 
schedule  was  established.  Each  tranche 
received  an  eighteen-month,  interest- 
bee  grace  period. 

In  accordance  with  ECSC  procedures, 
the  GOI  notified  this  loan  to  the  EC  for 
evaluation  of  whether  it  constituted 
"State  assistance"  to  CAS.  In  its 
decision  of  Jime  15, 1995,  the  EC 
determined  that  the  loan  was  not  aid, 
but  instead  an  indemnity  to  CAS.  The 
EC  found  that  the  total  savings  from  the 
reduced  interest  rate,  estimated  at  4.6 
biUion  Ure.  was  less  than  the  cost  of  the 
transfers.  4.9  billion  lire,  according  to  an 
independent  estimate,  liie  EC  also 
stated  that  the  Autonomous  Region  of 
Valle  d'Aosta  had  unilaterally 
terminated  part  of  CAS's  lease  (for  the 
property  to  be  vacated),  and  the  loan 
represented  compensation  for  the  costs 
associated  with  the  partial  termination 
of  the  contract  by  the  landlord. 

Notwithstanding  the  EC's 
determination,  we  conclude  from  the 
facts  presented  in  this  proceeding  that 
the  transfer  loan  is  not  an  indemnity. 
Pursuant  to  the  protocol  agreements,  all 
parties  agreed  that  CAS  would  vacate 
part  ofthe  property  before  any  lease  was 
signed.  The  transfer  of  property  bom 
part  of  the  land  was  one  of  the 
conditions  of  the  leaseback.  From  the 
information  on  the  record,  there  is  no 
indication  that  the  lease,  or  any  of  the 
other  agreed-upon  stipulations,  was 
unilaterally  terminated.  In  addition, 
according  to  the  protocol  agreements,      * 
the  Autonomous  Region  of  Valle 
d'Aosta  agreed  to  provide  "financing" 
for  the  costs.  CAS  reported  that  it 
submitted  invoices  and  estimates  to 
Finaosta  in  order  to  receive  each 
individual  loan.  CAS  also  reported  that 
an  independent  appraiser  estimated  the 
cost  of  the  relocation  at  4.945  billion  lire 
[see  submission  from  CAS,  dated 
December  17. 1997,  on  file  in  the  CRU). 

Thus,  we  compared  the  interest  rate 
provided  under  these  loans  to  the 
average  interest  rates  on  medium  and 
long-term  loans  as  established  by  the 
GOI's  survey  and  found  that  the  rate 
provided  was  lower.  Therefore,  through 
these  transfer  loans,  the  Region  of  Valle 
d'Aosta  made  a  financial  contribution 
that  provided  a  benefit  to  the  recipient 
in  the  difference  between  what  CAS 
pays  on  these  loans  and  what  CAS 
would  pay  on  a  comparable  commercial 
loan.  The  transfer  loans  are  de  jure 
specific  within  the  meaning  of  section 
771(5)(D)  of  the  Act.  because  their 
provision  is  limited,  by  law.  to  CAS. 
Therefore,  we  preliminarily  determine 
that  the  transfer  loans  are  a 


coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
In  the  POI.  CAS  received  a  benefit 
from  one  of  the  relocation  loans.  To 
calculate  the  benefit,  we  employed  the 
Department's  standard  long-term  loan 
methodology.  See.  e.g.,  GIA.  We  divided 
the  benefit  by  the  1996  sales  of  CAS.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  to  be  0.37 
percent  ad  valorem  for  CAS. 

B.  Valle  d'Aosta  Regional  Law  64/92 

Law  64/92  of  the  autonomous  region 
of  Valle  d'Aosta  provides  funding  to 
cover  up  to  30  percent  of  the  cost  of 
installing  environmentally-friendly 
industrial  plants  in  the  province. 
Administered  by  the  Industry,  Craft,  and 
Energy  Department  (ICED),  the  program 
was  initiated  in  1993.  Any  firm  in  Valle 
d'Aosta  may  apply  to  the  ICED  to  have 
part  of  its  costs  covered  for  a  specific 
environmentally  friendly  project. 
According  to  the  application  procedures 
established  by  the  ICED,  a  firm  must 
submit  a  separate  application  for  each 
individual  project.  A  technical 
consultant  committee  appointed  by  the 
ICED  evaluates  each  application  ta 
determine  whether  the  proposed  project 
would  reduce  environmental  pollution 
in  the  province.  Each  project  must 
receive  the  approval  of  the  technical 
consultant  committee  in  order  to  receive 
funding  from  the  Regional  Authority. 
Once  a  project  is  approved,  the  Regional 
Authority  will  provide  a  grant  of  up  to 
30  percent  of  the  cost  of  the  project. 
These  grants  provide  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act. 

We  analyzed  whether  the  program  is 
specific  in  law  (dejure  specificity),  or 
in  fact  [de  facto  specificity),  within  the 
meaning  of  section  771{5A)(D)  (i)  and 
(iii)  of  the  Act.  We  examined  die 
eligibihty  criteria  contained  in  the  law, 
and  find  that  the  law  is  not  de  jure 
specific  because  the  enacting  legislation 
does  not  explicitly  limit  eligibility  to  an 
enterprise  or  industry  or  group  thereof. 
We  then  examined  data  on  the  provision 
of  assistance  under  this  program  to 
determine  whether  Law  64/92  meets  the 
criteria  for  de  facto  specificity  under 
section  771(5A)(D)(iii)  of  the  Act.  Since 
the  inception  of  the  program,  the 
authorities  have  approved  the 
applications  of  nine  firms  in  several 
difierent  industries.  While  this  alone 
would  be  sufficient  for  a  finding  of  de 
facto  specificity  because  there  are  only 
a  few  companies  in  a  few  industries  that 
have  received  assistance  under  this 
program,  we  also  examined  data  on  the 
value  of  grants  given  to  these  firms.  CAS 
and  a  firm  in  the  food  and  beverage 
industry  received  close  to  two-thirds  of 
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the  total  assistaii^  awarded,  with  each 
firm  receiving  approxiinately  one-third 
of  the  total  assisttjuice.  The  remaining 
third  of  the  assiMance  was  distributed  to 
the  other  seven  Rrms.  As  such,  CAS 
received  a  dispijdportionate  share  of  the 
total  assistance  under  this  program.  On 
this  basis,  we  fijad  Law  64/92  to  be  de 
facto  specific  within  the  meaning  of 
section  771(5A)|l))(iii)  of  the  Act. 
Therefore,  we  pfiliminarily  determine 
that  Law  64/92  provides  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

CAS  receivedjftmding  for  three 
projects  under  tms  law:  two  were 
approved  in  1999  and  one  was  approved 
in  1996.  As  CAS  Submitted  a  separate 
application  to  the  regional  authority  for 
each  project,  w^  ire  treating  the  grants 
received  imder  tibis  program  as  non- 
recurring  {see  GlA].  However,  the  total 
of  the  two  grant^  Approved  in  1995  did 
not  exceed  0.5  percent  of  sales  in  1995. 
As  such,  these  grants  would  be 
attributable  solel^  to  1995  and  would 
not  be  allocated  pver  time  (see  GIA).  In 
addition,  the  grant  approved  in  1996  is 
also  less  than  0.5  ;percent  of  sales  in 
1996.  As  such,  v|i  are  allocating  the 
entire  value  of  tnjs  grant  to  the  POL 

To  calculate  mk  countervailable 
subsidy,  we  divided  the  total  amoimt  of 
the  1996  grant  by  the  value  of  CAS's 
total  sales.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.02 
percent  ad  vaJoittn  for  CAS. 

C.  Valle  d'Aosta  ptegional  Law  12/87 

Law  12/87  of  ti^  Autonomous  Region 
of  Valle  d'Aosta  nmds  the  promotion  of 
commercial  activities  of  local  firms  in 
other  regions  of  Italy,  and  abroad.  The 
Law  became  effeoive  in  1987.  and  is 
administered  by  the  ICED.  Under  the 
provisions  of  the  Law,  funding  can  only 
be  provided  to  companies  for 
participation  in  shows,  fairs,  and 
exhibitions  in  Italy  and  abroad,  and  for 
participation  in  delegations  for 
commercial  prorabtion  abroad. 
Companies  apply  tor  funding  up  to  30 
percent  of  costs  for  promotional 
activities  in  Italydup  to  10  million  lire) 
and  40  percent  of  the  costs  for 
promotional  activities  abroad  (up  to  15 
million  lire).  CA$iSubmitted  three 
applications  for  finding  under  this 
program.  The  reglm  approved  and 
funded  two  of  the  proposals,  both  in 
1996:  a  grant  of  1^  million  lire  for 
participation  in  the  Singapore  Wire  & 
Cable  Fair  and  a  gfant  of  12.7  million 
lire  for  participation  in  the  Dusseldorf 


Wire  Fair.  While 


neither  show  was  held 


in  the  United  States,  both  included 
numerous  U.S.  p<  j  ticipants. 


Law  12/87  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)  of  the  Act,  and  provides 
a  benefit  to  the  recipient  in  the  amoimt 
of  the  grant.  The  Department  has 
recognized  that  general  export 
promotion  programs,  programs  which 
provide  only  general  informational 
services,  do  not  constitute 
countervailable  subsidies.  (See.  e.g.. 
Fresh  Cut  Flowers  from  Mexico,  49  FR 
15007  (1984)).  However,  where  such 
activities  promoted  a  specific  product, 
or  provided  financial  assistance  to  a 
firm,  we  have  foimd  the  programs  to 
constitute  export  subsidies.  (See,  e.g.. 
Fresh  Atlantic  Groundfish  from  Canada, 
51  FR  10041  (1986);  and  Fresh  Cut 
Flowers  ftvm  Israel,  52  FR  3316  (1987)). 
Because  financial  assistance  imder  this 
law  was  provided  to  CAS  for  the 
promotion  of  its  exports,  we 
preliminarily  find  tne  assistanceio  CAS 
constitutes  an  export  subsidy  within  the 
meaning  of  section  771(5A)(B)  of  the 
Act. 

We  find  that  the  grants  received  under 
this  program  are  non-reciuring  because 
they  are  exceptional  rather  than  ongoing 
events  [see  GIA.)  Each  project  funded  by 
a  grant  requires  a  separate  application 
and  approval  by  the  regional  authority. 
However,  the  grants  did  not  exceed  0.5 
percent  of  CAS's  total  exports  in  the 
year  they  were  received.  Therefore,  in 
accordance  with  our  practice,  we 
allocated  the  entire  amount  of  the  grant 
to  the  year  of  receipt.  We  divided  the 
total  amount  of  the  two  grants  by  the 
value  of  CAS's  total  exports  during  the 
POL  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.01  percent  ad  valorem  for  CAS. 

D.  Province  of  Bolzano  Assistance: 
Purchase  and  Leaseback  of  Bolzano 
Industrial  Site 

As  discussed  in  the  "Company 
Histories"  section  above,  in  1995,  Falck 
sold  Bolzano  to  Valbruna.  Concurrent 
with  the  change  in  ownership,  Falck 
and  Bolzano  entered  into  negotiations  to 
sell  the  Bolzano  industrial  site  land  to 
the  Province  of  Bolzano.  Two  pieces  of 
property  (land  and  buildings)  were 
subject  to  these  negotiations,  the 
"Stabilimento  Sede,"  which  was  owned 
by  Bolzano,  and  the  "Stabilimento 
Erre."  owned  by  Immobiliare  Toce,  a 
subsidiary  of  Gruppo  Falck  with  real 
estate  holdings.  The  purchase  price  for 
the  Stabilimento  Sede  and  Stabilimento 
Erre,  approximately  63  billion  lire,  was 
established  by  the  cadastral  office  of  the 
Province.  The  Province  paid  for  the 
property  in  full,  writh  funds  authorized 
under  the  Provincial  Council  Resolution 
850  of  February  20, 1995.  Valbruna 
entered  into  concvurent  negotiations 


with  the  Province  for  a  long-term  lease 
of  the  Bolzano  industrial  site. 

1.  Purchase  of  Bolzano  Industrial  Site. 
Under  section  771(5)  of  the  Act,  in  order 
for  a  subsidy  to  be  countervailable  it 
must,  inter  alia,  confer  a  benefit.  In  the 
case  of  goods  or  services,  a  benefit  is 
normally  conferred  if  the  goods  or 
services  are  provided  for  less  than 
adequate  remuneration,  or,  in  the  case 
of  the  government  acquiring  goods,  for 
more  than  adequate  remuneration.  In 
assessing  the  adequacy  of  remuneration 
of  this  transaction,  we  have  applied  the 
standards  discussed  in  the  "Purchase  of 
the  Cogne  Industrial  Site"  above. 

In  order  to  determine  whether  the 
Province  of  Bolzano  acquired  the 
Bolzano  industrial  site  for  more  than 
adequate  remuneration,  we  would 
normally  have  compared  this 
acquisition  to  a  similar  market 
transaction  in  the  Province.  Although 
the  Province  of  Bolzano  provided  some 
information  on  the  provincial  territory 
and  market  for  industrial  property.  Uke 
the  Autonomous  Region  of  Valle 
d'Aosta,  there  is  very  little  industrial 
property  in  the  Province.  The  Province 
reported  that  only  530  hectares  are 
occupied  by  industrial  firms.  The 
Province  also  reported  that  no  other 
property  transactions  occurred  around 
the  time  that  it  puirchased  the  Bolzano 
industrial  site.  Thus,  we  understand 
that  there  are  no  private  purchases  of 
industrial  sites  comparable  in  size  to  the 
Bolzano  property  that  are  representative 
of  the  prevailing  market  conditions  by 
which  to  assess  the  adequacy  of 
remuneration  for  the  purchase  of  the 
Bolzano  industrial  area.  As  such,  there' 
is  no  information  on  the  record  about 
other  market  transactions  that  could 
serve  as  an  appropriate  benchmark  in 
determining  whether  the  Province 
purchased  the  property  for  more  than 
adequate  remuneration. 

Valbruna  indicated  that  it  had  agreed 
to  purchase  the  Bolzano  site  at  the  price 
determined  by  the  province,  if  the 
province  and  Falck  were  unable  to  reach 
an  agreement  for  the  purchase  of  the 
property.  While  Valbnma  was  a  party  to 
the  series  of  transactions,  as  a  private 
party,  its  interests  would  not  have  been 
served  by  agreeing  to  pay  an  inflated 
price  for  the  property.  Therefore, 
Valbruna  can  be  considered  an 
uninterested  third  party  for  purposes  of 
evaluating  whether  the  price  of  the 
property  was  established  in  reference  to 
market  conditions.  Since  Valbruna 
agreed  to  pay  the  price  determined  by 
the  cadastral  office  if  the  province  did 
not  purchase  the  site,  we  preliminarily 
determine  that  the  price  the  Province  of 
Bolzano  paid  was  established  in 
accordance  with  normal  market 


822 


Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7.  1998  /  Notices 


conditions.  On  this  basis,  we  conclude 
that  the  Province  of  Bolzano  did  not 
purchase  the  Bolzano  industrial  site  for 
more  than  adequate  remuneration. 
Therefore,  we  preliminarily  determine 
that  the  purchase  of  the  Bolzano 
industrial  site  does  not  constitute  a 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act. 

2.  Lease  of  Bolzano  Industrial  Site.  As 
discussed  above,  under  section  771(5)  of 
the  Act,  in  order  for  a  subsidy  to  be 
cotmtervailable  it  must,  inter  alia, 
confer  a  beneHt.  In  the  case  of  goods  or 
services,  a  benefit  is  normally  conferred 
if  the  goods  or  services  are  provided  for 
less  than  adequate  remuneration,  or,  in 
the  case  of  the  government  acquiring 
goods,  for  more  than  adequate 
remuneration.  In  assessing  the  adequacy 
-of  remuneration  of  this  lease  agreement, 
we  applied  the  standards  discussed  in 
the  "Lease  of  the  Cogne  Industrial  Site" 
above. 

Concurrent  with  the  sale  of  Bolzano 
and  the  sale  of  the  property,  Valbruna/ 
Bolzano  began  negotiations  with  the 
Province  of  Bolzano  to  lease  the  Bolzano 
industrial  site  (including  the 
Stabilimento  Sede  and  the  StabiUmento 
Erre)  from  the  Province.  Valbruna/ 
Bolzano  and  the  Province  of  Bolzano 
signed  a  thirty-year  lease  on  July  31, 
1995,  for  the  Bolzano  industrial  site. 

With  respmct  to  the  lease  of  land  and 
buildings,  adequacy  of  remuneration 
would  normally  be  evaluated  in 
reference  to  an  alternative  market  price, 
e.g.,  lease  rates  of  comparable 
commercial  real  estate.  However,  as 
described  above,  there  is  Uttle 
comparable  commercial  property  in  the 
Province.  We  also  imderstand  that  there 
is  no  comparable  commercially-leased 
property  in  the  Province  which  could  be 
used  to  establish  a  benchmark  to 
evaluate  the  adequacy  of  remuneration 
in  Valbruna/Bolzano's  lease.  The 
Province  did  provide  some  information 
on  two  leases  it  has  with  other  private 
parties,  however,  the  amount  of 
property  covered  by  these  leases  is 
much  smaller  than  that  covered  by  the 
Valbruna/Bolzano  lease,  and  therefore, 
inappropriate  for  comparison  purposes. 
Thus,  there  are  no  other  leases  that 
could  possibly  serve  as  a  benchmark  for 
determining  the  adequacy  of 
remuneration. 

We  therefore  examined  the  lease  for 
the  Bolzano  industrial  site  to  determine 
whether  its  terms  reflected  normal 
market  conditions.  In  general,  the  terms 
of  the  lease  appear  to  reflect  conditions 
that  would  be  set  for  a  normal 
commercial  lease.  However,  as 
discussed  in  the  public  version  of  the 
November  4, 1997,  response  of  the  GOI 
(public  version  on  file  in  the  CRU),  the 


lease  requires  Valbruna/Bolzano  to 
maintain  a  minimum  employment  level 
of  650  employees  at  Bolzano.  We  note 
that  this  minimiun  employment  level 
requirement  can  be  waived  under 
certain  circumstances,  such  as 
technological  improvement. 
Notwithstanding  the  waiver  provision, 
however,  the  record  evidence  indicates 
that  the  Province  of  Bolzano  intended  to 
preserve  jobs  at  the  Bolzano  facility 
through  this  lease.  Although  the 
Prpvince  claimed  that  it  includes 
similar  requirements  in  the  leases  it  has 
offered  other  parties,  we  do  not  find  this 
clause  to  be  indicative  of  normal  market 
considerations  because  such 
employment  obligations  would  not 
normally  be  included  in  agreements 
negotiated  between  private  parties. 
Thus,  we  preliminarily  conclude  that 
the  negotiations  between  Valbrujia/ 
Bolzano  and  the  Province  of  Bolzano 
were  not  conducted  in  referenu^  to 
normal  market  considerations. 

We  then  turned  to  the  terms 
establishing  the  lease  rates  in  order  to 
determine  whether  the  Province  of 
Bolzano  charged  a  lease  rate  that  reflects 
adequate  remuneration.  Because  we 
have  no  market  leases  with  which  to 
compare  this  lease,  we  determined  that 
it  was  appropriate  to  construct  a 
reference  price  for  the  property  using 
standard  real  estate  analysis  principles, 
as  described  in  the  "Valle  d'Aosta" 
section  above.  We  again  followed  the 
most  conservative  methodology  in 
valuing  the  asset  over  time.  In  the 
instant  case,  the  value  of  the  property 
was  found  to  be  equivalent  to  a  market- 
determined  price.  We  would  have  made 
an  adjustment  to  account  for  the 
depreciation  of  the  buildings  over  time 
by  amortizing  their  value.  However,  as 
we  did  not  have  a  breakdown  of  the 
value  pf  the  l£md  and  buildings,  we 
could  not  make  this  adjustment.  We 
plan  to  add  amortization  of  buildings  to 
the  calculated  lease  rate  for  the  final 
determination. 

According  to  the  GOI,  Itahan  law 
obligates  landlords  to  cover  the  cost  of 
extraordinary  maintenance.  Under  the 
lease,  Valbnma/Bolzano  was  assigned 
the  obligation  to  perform  extraordinary 
maintenance  and  the  parties  negotiated 
a  rate  which  would  take  those 
maintenance  costs  into  consideration. 
However,  we  did  not  have  the 
information  to  calculate  an  adjustment 
to  our  benchmark  for  the  cost  of 
extraordinary  maintenance.  Therefore, 
we  did  not  make  such  an  adjustment  for 
the  preliminary  determination.  We  will 
examine  this  issue  for  our  final 
determination. 

As  described  above,  we  used  this 
analysis  as  a  benchmark  for  determining 


whether  the  region  obtained  an 
adequate  return  on  its  investment, 
because  we  had  no  comparable  maricet- 
determined  leases  to  use  in  determining 
the  adequacy  of  remuneration.  Thus,  we 
multiplied  the  value  of  the  asset,  i.e..  the 
price  paid  by  the  Region  for  the  land 
and  bmldings,  by  an  interest  rate  that 
represents  the  return  an  investor  would 
expect  to  earn  on  an  alternative 
investment.  As  described  above,  for  this 
preliminary  determination,  we  used  the 
average  interest  rate  on  treasiuy  bonds 
as  reported  by  the  Banca  D'ltalia.  We 
used  this  analysis  to  establish  a 
benchmark  for  determining  whether  the 
annual  lease  rate  charged  ^y  the  region 
reflected  adequate  remuneration.  We 
compared  this  amount  to  the  amount 
actually  paid  by  Valbruna/Bolzano 
during  the  POL  Based  on  this 
comparison,  we  foimd  that  the  Region  is 
not  receiving  an  adequate  rate  of  retimi 
on  its  investment.  This  finding 
corroborates  our  conclusion  that  the 
lease  terms  were  not  establish  based  on 
normal  market  conditions.  Therefore, 
we  preliminarily  find  that  the  lease  was 
provided  for  less  than  adequate 
remuneration.  Through  this  lease,  the 
Province  of  Bolzano  made  a  financial 
contribution  to  Valbruna/Bolzano 
within  the  meaning  of  section  771{5)(D) 
of  the  Act,  equal  to  the  difference 
between  what  would  have  been  paid 
annually  in  a  lease  established  in 
accordance  with  market  conditions,  and 
what  was  actually  paid.  The  lease  is 
specific  within  the  meaning  of  section 
77l(5A)(D)  of  the  Act,  because  the  lease 
rate  is  limited  to  Valbruna/Bolzano. 
Therefore,  we  preliminarily  determine 
that  the  Bolzano  industrial  lease  is  a 
countervailable  subsidy  vtithin  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  benefit,  we  foimd  the 
difference  between  the  amount  that 
would  have  been  paid  during  the  POI  if 
the  lease  had  been  determined  with 
reference  to  market  conditions  and  the 
amoimt  that  actually  was  paid.  We 
divided  this  amount  by  Valbruna/ 
Bolzano's  total  sales  in  1996.  On  this 
basis,  we  preliminarily  determined  the 
countervailable  subsidy  to  be  0.47 
percent  ad  valorem  for  Valbruna/ 
Bolzano.  ^ 

3.,  Lease  Exempt'on.  Under  the 
Province  of  Bolzano- Valbruna/Bolzano 
lease,  Valbruna/Bolzano  agreed  to 
assume  certain  environmental 
reclamation  costs  instead  of  paying  rent 
for  the  first  two  years  of  the  lease.  The 
GOI  stated  in  its  public  version  of  the 
November  4. 1997,  response  that  these 
costs  were,  in  fact,  more  than  the 
uncollected  rent  to  date.  However,  in 
order  to  determine  whether  the 
nonpayment  of  rent  for  the  first  two 
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years  constituted  a  countervailable 
subsidy  to  Valbnina/Bolzano,  we 
examined  whetl^dr  or  not  the  Province 
of  Bolzano  wouljq  have  been  responsible 
for  these  environmental  reclamation 
costs.  I 

Under  Italian  liw,  the  landlord  would 
normally  bear  thjq  responsibility  for  pre- 
existing environmental  costs  under  a 
normal  lease  agreement.  Valbruna/ 
Bolzano  reportec^isome  of  the  projects 
undertaken  and  (heir  associated  costs 
connected  with  tikis  environmental 
reclamation.  Mom  of  the  projects 
undertaken  by  Vallbruna/Bolzano  in 
exchange  for  the  non-payment  of  rent 
related  only  to  the  plant  and  equipment 
owned  by  the  company.  The  Province 
would  not  have  had  an  obligation  to 
undertake  costs  associated  with  plant 
and  equipment  it  4id  not  own.  We 
preliminarily  finj^  that  the  relief  from 
rent  payment  for  the  first  two  years  of 
the  Valbruna/Boltano  industrial  lease 
provides  a  finandal  contribution  within 
the  meaning  of  s^:tion  771(5)P)(ii)  of 
the  Act,  in  the  fo^n  of  revenue  forgone, 
which  provides  i  ^benefit  in  the  amount 
of  rent  that  woulf:|  normally  have  been 
collected. 


'd 


We  preliminarl  y  determine  that  the 
lease  exemption  ^as  specific  under 
section  77l(5A)(P)  of  the  Act  because  it 
was  provided  to  a  single  enterprise, 
Valbruna/Bolzanp.  Therefore,  we 
preliminarily  detj^rmine  that  the 
exemption  from  payment  of  rent  under 
the  lease  of  the  Bolzano  industrial  site 
provides  a  countervailaMe  subsidy 
under  section  771[5)  of  the  Act. 

To  calculate  thei  countervailable 
subsidy,  we  treated  the  exemption  as  a 
grant.  Because  the  exemption  from 
payment  of  the  lease  is  limited  to  a 
specific  period  of  lime,  which  could  not 
be  extended  withbut  extraordinary 
government  actiojri,  we  find  that  it  is 
non-recurring  [see  GIA).  The  lease 
stipulates  paymenjts  every  six  months. 
Therefore,  we  trekl  each  nonpayment  as 
a  non-recurring  grant.  There  was  one 
nonpayment  in  19J95,  two  in  1996,  and 
one  after  the  POL;  Because  the  total 
amount  in  each  ytar  was  less  than  0.5 
percent  of  Valbrutta/Bolzano's  total 
sales  in  the  year  of  receipt,  we  allocate 
the  grants  to  the  year  of  receipt.  Thus, 
we  have  allocated  |the  full  amount  of  the 
grants  received  diiHng  1996  to  the  POI, 
in  accordance  with  the  Department's 
practice.  We  divided  the  grants  received 
in  1996  by  Valbnjoa/Bolzano's  total 
sales.  On  this  basi^,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.38  percent  ad  valorem  for 
Valbnina/Bolzand 


Proffams  of  the  European  Commission 
A.  ECSC  Article  54  Loans 

Article  54  of  the  1951  ECSC  Treaty 
established  a  program  to  provide 
industrial  investment  loans  directly  to 
the  iron  and  steel  industries  to  finance 
modernization  and  the  purchase  of  new 
equipment.  Eligible  companies  apply 
directly  to  the  EC  for  up  to  50  percent 
.of  the  cost  of  an  industrial  investment 
project.  The  Article  54  loan  program  is 
financed  by  loans  taken  out  by  the  EC, 
which  are  then  refinanced  at  slightly 
higher  interest  rates  than  those  at  which 
the  EC  obtained  them. 

The  Department  has  found  Article  54 
loans  to  be  specific  in  several 
proceedings,  including  Electrical  Steel, 
Certain  Steel  from  Italy,  and  UK  Lead 
Bar  94,  because  loans  under  this 
program  are  provided  only  to  the  iron 
and  steel  industries.  No  new 
information  or  evidence  of  changed 
cinnunstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding.  This 
program  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act  to  the 
extent  that  it  provides  loans  with  an 
interest  rate  less  than  what  the  recipient 
would  pay  on  a  comparable  conunercial 
loan  and  provides  a  benefit  to  the 
recipient  in  the  difference  between  the 
amount  paid  on  the  loan  and  the 
amount  which  would  be  paid  on  a 
comparable  commercial  loan. 

Valbnma  did  not  use  this  program. 
Bolzano  and  CAS  received  Article  54 
loans.  Bolzano  had  two  loans 
outstanding  during  the  POI,  one 
denominated  in  U.S.  Dollars,  the  other 
in  Dutch  Guilders.  CAS  received  one 
Article  54  loan  with  a  variable  interest 
rate  on  which  no  interest  or  principal 
were  due  during  the  POI.  Consistent 
with  the  Department's  loan 
methodology,  the  benefit  would  be 
received  after  the  POI,  and  thus,  the 
program  is  not  used. 

With  respect  to  the  loans  to  Bolzano, 
we  would  have  used  as  a  benchmark 
interest  rate  a  long-term  borrowing  rate 
for  loans  denominated  in  the 
appropriate  foreign  currency  in  Italy. 
However,  we  were  unable  to  find  such 
rates.  Therefore,  we  used  the  average 
yield  to  maturity  on  selected  long-term 
corporate  bonds  as  reported  by  the  U.S. 
Federal  Reserve  for  the  loan 
denominated  in  U.S.  dollars,  and  the 
long-term  bond  rate  in  the  Netherlands 
as  reported  by  the  International 
Monetary  Fund  for  the  loan 
denominated  in  guilders. '  We  then 


compared  the  cost  of  the  benchmark 
financing  for  each  loan  to  the  financing 
Bolzano  received  under  the  program 
and  found  that  both  loans  provided  a 
financial  contribution.  To  calculate  the 
benefit  in  the  POI,  we  employed  the 
Department's  standard  long-term  loan 
methodology.  We  calculated  the  grant 
equivalent  and  allocated  it  over  the  life 
of  each  loan.  We  also  applied  the 
methodology  discussed  in  the  "Change 
in  Ownership"  section  above.  We 
divided  the  benefit  allocated  to  the  POI 
by  the  1996  sales  of  Valbruna/Bolzano. 
On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.02  percent  ad  valorem  for 
Valbruna/Bolzano. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Coiintenrailable 

A.  Law  46:  Deliberazione  Grants  under 
the  Technological  Innovation  Fund 

Under  the  Deliberazione  Law  46/82, 
Technological  Innovation  Fund  (FIT), 
the  GOI  provides  grants  to  companies 
for  projects  that  contain  a  high  degree  of 
technological  irmovation.  The  program 
is  administered  through  the  Ministry  of 
Industry.  Eligibility  criteria  were 
established  by  the  Interdepartmental 
Committee  for  Economic  Planning  (CIPI) 
in  a  resolution  dated  March  30, 1983, 
and  a  special  technical  committee 
evaluates  all  applications. 

Each  application  must  include  a 
detailed  description  of  the  proposed 
technical  project,  which  is  evaluated  by 
the  technical  committee  on  both  its 
scientific  and  industrial  merits  and 
economic  and  environmental  impact.  If 
a  proposal  is  deemed  successful,  the 
company  will  be  termed  "innovative"  or 
"highly  innovative"  and  then  will 
become  eligible  for  funding  at  35 
percent  or  50  percent,  respectively.  The 
Ministry  of  Industry,  acting  on  the 
opinions  of  the  CIPI.  then  issues  a 
decree  declaring  a  specific  company  and 
project  eligible  for  benefits.  Through 
Law  46,  the  GOI  makes  a  financial 
contribution  that  provides  a  benefit  in 
the  form  of  grants  or  low-interest  loans. 
Valbruna,  Bolzano,  Delta  Cogne  (a  CAS 
predecessor  company],  and  Falck 
received  assistance  under  this  program 
during  the  allocation  periods. 

We  analyzed  whether  the  program  is 
specific  in  law  (de  jure  specificity),  or 
in  fact  [de  facto  specificity),  within  the 
meaning  of  section  771(5A)(D)  (i)  and 
(iii)  of  the  Act.  First,  we  examined  the 
eligibility  criteria  contained  in  the  law. 
The  CIPI  resolutions  identified  the 


'  We  note  thai  Bolzano  entered  into  the  loan 
contract  for  the  loan  denominated  in  U.S.  dollars 


in  1979.  However,  the  interest  rate  for  that  loan  was 
renegotiated  in  1992.  Therefore,  we  have  treated  it 
as  a  new  loan  from  that  point  and  used  a  1992 
benchmark. 
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following  broad  categories  as  priority 
sectors  for  eligibility  and  participation 
in  the  program:  automobile  and 
automotive  components,  electronics, 
steel,  aerospace,  chemicals,  motorcycle, 
agri-food,  and  environmental.  Small  and 
medium-sized  enterprises  from  any 
sector  are  also  eligible  to  participate  in 
the  program.  We  find  that  the  FIT 
portion  of  Law  46/82  is  not  dejure 
specific  because  the  enacting  legislation, 
by  including  all  small  and  medium 
enterprises,  does  not  explicitly  limit 
eligibility  to  a  specific  enterprise  or 
industry  or  group  thereof. 

We  then  examined  data  on  the 
distribution  of  assistance  under  this 
program  to  determine  whether  the 
Deliberazione  program  meets  the  criteria 
for  de  facto  specificity  under  section 
771(5A)(D)(iii)  of  the  Act.  We  found 
Law  46  Deliberazione  benefits  were 
distributed  to  a  large  number  of  firms  in 
a  wide  variety  of  industries.  The  GOI 
also  provided  information  on  the  sector- 
specific  provision  of  benefits  under  the 
program.  The  electronics  and  chemicals 
industries  received  the  largest  (wrcent  of 
assistance  provided  to  any  of  the 
sectors.  In  addition,  "other  industries" 
not  specifically  named  received  a  large 
percentage  of  assistance.  We  found  that 
the  steel  sector  received  1.5  percent  of 
total  benefits  awarded,  and  did  not 
receive  more  than  3  percent  of  annual 
benefits  awarded  in  any  single  year 
covered  by  the  allocation  periods.  The 
steel  industry  received  far  less  than  a 
number  of  the  other  industries. 
Therefore,  we  preliminarily  determine 
that  the  Law  46/82  Deliberazione 
program  is  not  specific  under  section 
771(5A)(D)oftheAct. 

We  sought  information  from  the  GOI 
to  determine  whether  export 
performance  was  a  factor  in  determining 
eligibility  for  Deliberazione  benefits. 
The  GOI  responded  that  export 
performance  was  not  an  eligibility 
criterion,  but  did  indicate  that  a  high 
percentage  of  exports,  in  terms  of 
turnover,  is  one  of  the  criteria  examined 
under  the  economic  impact  analysis. 
Based  on  the  information  on  the  record, 
we  do  not  find  that  the  Law  46/82 
Deliberazione  Fund  for  Technological 
Innovation  program  meets  the  definition 
of  an  export  subsidy  within  the  meaning 
of  section  771(5A)(B)  of  the  Act. 
However,  we  will  continue  to  examine 
whether  provision  of  Law  46 
Deliberazione  assistance  may  be 
contingent  upon  export  performance  for 
the  final  determination. 

B.  Law  451/94  Early  Retirement  Benefits 

Under  Article  8  of  Law  451/94,  the 
GOI  authorized  an  early  retirement 
program  to  be  implemented  between 


1994  and  1996.  Under  this  program,  a 
maximum  of  15,500  (later  amended  to 
17,100)  workers  could  be  retired  early. 
Under  Law  451/94,  employees  in  the 
public  and  private  iron  and  steel  sector 
become  eligible  for  retirement  at  age  50 
for  men  and  47  for  women.  In  order  to 
qualify,  the  worker  must  have  had  15 
years  of  contributions  to  the  early 
retirement  program  (under  the 
provisions  of  Decree  Law  503/92)  or  at 
least  30  years  of  regular  contributions. 
The  program  was  implemented  to  meet 
Italy's  commitments  for  capacity 
reductions  under  the  ECSC  plan  for 
rationalization  of  the  iron  and  steel 
sector. 

The  provisions  of  Law  451/94  are 
similar  to  the  early  retirement 
provisions  the  Department  has 
examined  in  prior  cases  (e.g..  Law  181/ 
89,  193/84  and  223/91  in  Certain  Steel 
from  Italy  and  Electrical  Steel).  The 
GOI,  through  the  program,  makes  a 
contribution  to  the  retirement  program 
to  allow  each  participating  worker  to 
retire  with  a  full  pension.  These 
programs  were  designed  to  ease  the 
collateral  impact  of  the  steel  crises, 
allowing  workers  to  retire  instead  of 
facing  large  numbers  of  layoffs. 

The  Department's  practice  with 
respect  to  early  retirement  and  other 
prepension  programs  is  articulated  in 
the  GIA,  58  FR  at  37255:  ".  .  .  in  order 
for  worker  assistance  programs  to  be 
countervailable,  the  company  must  be 
relieved  of  an  obligation  it  would 
otherwise  have  incurred."  In  Certain 
Steel  from  Italy,  we  found  that  because 
of  social  unrest,  companies  could  not 
layoff  workers  at  will,  thus  early 
retirement  programs  provided  a 
countervailable  benefit  because  they 
allowed  companies  to  reduce  their      j 
payrolls.  However,  in  Electrical  Steel. 
the  Department  reversed  this  finding, 
determining  that,  when  a  company  lays 
off  workers,  the  company  actually  faces 
higher  costs  when  a  worker  uses  an 
early  retirement  provision  instead  of  a 
standard  severance  package. 

In  this  investigation,  we  examined 
whether  Law  451/94  and  similar 
provisions  relieved  any  company  of 
obligations  to  its  workers.  Bolzano  is  the 
only  company  that  had  workers  retire 
under  Law  451/94  during  or  before  the 
POL  According  to  that  company  and  the 
GOI.  companies  are  able  to  lay  off  or  fire 
workers  at  will.  The  obligations  to  those 
workers  are  dictated  by  Italian  Labor 
Law.  Pursuant  to  Article  2120  of  the 
Italian  Civil  Code,  workers  are  provided 
a  minimum  notice  period  and  severance 
pay  of  approximately  one  month's 
salary.  In  order  to  participate  in  the 
early  retirement  program,  workers, 
through  the  company,  must  apply  to  the 


GOI  for  consideration.  Companies  must 
continue  to  pay  salaries  until  the 
applications  are  settled,  through  the  end 
of  the  month  following  the  approval  of 
the  application.  Therefore,  companies 
face  the  same,  if  not  greater,  financial 
commitments  to  their  workers  under 
Law  451/94  as  they  do  under  Article 
2120  of  the  Italian  Civil  Code  which 
governs  obligations  to  workers  in  all 
industries.  Accordingly,  we 
preliminarily  determine  that  Law  451/ 
94  did  not  relieve  companie»  of  any 
obligation  that  they  normally  would 
incur,  and,  as  such,  we  preliminarily 
.find  that  Law  451/94  is  not 
countervailable. 

C.  Law  308/82 

In  response  to  our  request  for 
information  on  "other  subsidies"  in  the 
questionnaire,  the  GOI  reported  that 
Valbruna  received  grants  for  energy 
conservation  under  Law  308/82. 
However,  this  program  was  found  to  be 
non-countervailable  in  Certain  Steel 
from  Italy  because  it  provided  benefits 
to  a  wide  variety  of  industries,  with  no 
sector  receiving  a  disproportionate 
amount.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this 
determination. 

m.  Programs  For  Which  We  Need  More 
Information 

A.  Province  of  Bolzano  Law  25/81 

The  ProvincetOf  Bolzano  established 
programs  under  Law  25/81  to  aid  the 
commercial  development  of  the 
province.  In  general,  under  this  law,  the 
province  provides  grants  to  companies 
whose  technical  fixed  assets  are  below 
8.5  billion  lire,  and  targets  advanced 
technology,  energy  consumption,  and 
ecology  projects.  However,  there  are 
separate  and  distinct  eligibility 
requirements  set  forth  and  benefits 
provided  under  Article  14  of  Law  25/81. 
Under  Article  14,  companies  in  the 
manufacturing  and  mining  sectors  with 
at  least  20  employees  may  qualify  for 
restructuring  grants.  Unlike  funding 
provided  under  other  provisions  of  the 
law,  there  are  no  limitations  on  capital 
investment  for  companies  which  qualify 
for  benefits  under  Article  14  (and 
Article  22  for  conversion  benefits). 
Therefore,  we  find  it  appropriate  to 
examipe  Article  14  of  law  25/81  as  a 
separate  program.  See.  e.g..  Live  Swine 
from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  18087. 18091  (April  14, 
1997).  Under  Article  14  of  Law  25/81, 
the  Province  of  Bolzano  provides 
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financial  conwibutions  in  the  form  of 
grants  and  low-interest  loans. 

Bolzano  received  restructuring  grants 
pursuant  to  Article  14  in  the  years  1983, 
1985. 1987.  aid  1988.  It  also  received 
loans  luider  ^-ticle  14,  all  of  which 
were  repaid  pifior  to  the  POI.  It  did  not 
receive  assistance  under  any  other 
Article  of  thi^  law. 

We  note  thli  on  July  17. 1996,  the  EC 
found  in  its  diacision  numbered  96/617/ 
ECSC  that  the  aid  granted  t&  Bolzano 
was  illegal  because  it  was  not  notified 
to  the  EC,  and  was  "incompatible  with 
the  common  i^arket  pursuant  to  Article 
4(c)  of  the  ECSC  treaty."  See  October  27, 
1997,  respons^f  the  EC,  public  version 
on  file  in  the  UWJ.  As  a  result,  the  EC 
ordered  that  aill  grants  and  loans  made 
to  Bolzano  after  January  1, 1986.  be 
repaid.  Accor^ng  to  the  EC's  policy. 
Bolzano  was  nfit  required  to  repay 
benefits  confemd  prior  to  January  1. 
1986.  I 

As  discussed  in  the  "Company 
Histories"  section  above,  Falck  sold 
Bolzano  to  Valbruna  in  1995.  According 
to  the  terms  o^ihe  sale.  Falck  retained 
the  liability  for  repayment  of  these 
benefits  should  the  EC  decide  against 
Bolzano.  Thus,  the  level  of  benefits 
attributable  to. production  of  subject 
merchandise  dOes  not  change 
subsequent  to  the  sale  of  Bolzano. 

We  analyzed  whether  Article  14  of 
Law  25/81  is  specific  in  law  (de/ure 
specificity),  or,  in  fact  [de  facto 
specificity),  willhin  the  meaning  of 
section  771(5Aj(D)  (i)  and  (iii)  of  the 
Act.  We  examined  the  eligibility  criteria 
contained  in  Article  14.  and  found  that 
the  Article  is  not  de  jure  sp)ecific 
because  the  enajcting  legislation  does 
not  explicitly  limit  eligibility  to  an 
enterprise  or  industry  or  group  thereof. 
While  the  Pro\|i^ce  of  Bolzano  provided 
general  information  on  the  amoimt  of 
benefits  awarded  per  year  under  the 
entire  law.  we  do  not  have  information 
On  the  distribution  of  benefits  under 
Article  14  of  uW  25/81.  Since  we  must 
examine  distribiition  under  Article  14  to 
determine  if  the  program  is  specific,  it 
is  necessary  to  gather  additional 
information  fi-qi^i  the  Province  of 
Bolzano.  Ther^re.  for  the  purposes  of 
this  preliminary  determination,  we  do 
not  have  enough  information  to  evaluate 
whethar  Article  jl4  of  Law  25/81  is 
specific  under  the  Act.  However,  we 
will  continue  te  examine  whether 
Article  14  of  I^  25/81  assistance  may 


Ific  for  the  final 


he  de  facto  s^ 
determination. 

B.  European  Sojd/a7  Fund 

The  European  Social  Fund  (ESF)  is 
one  of  the  Stnidtjural  Funds  operated  by 
the  EC.  The  ESF  was  established  in  1957 


to  improve  workers'  opportunities  and 
raise  their  standards  of  living.  It  is  based 
on  Articles  123-128.  130(a)-130(e)  of 
the  EEC  Treaty.  The  ESF  principally 
provides  vocational  training  and 
employment  aids.  There  are  five 
objectives  identified  under  the  ESF  for 
funding:  Objective  t  covers  projects 
located  in  underdeveloped  regions. 
Objective  2  covers  areas  in  industrial 
decline.  Objective  3  relates  to 
employment  of  persons  imder  25. 
Objective  4  relates  to  restructuring 
companies,  and  Objective  5  relates  to 
agricultural  areas.  The  ESF  provides 
funding  for  projects  to  train  workers  and 
promote  employment.  While  funding  is 
ultimately  approved  and  provided  by 
the  EC,  each  Member  State,  in  this  case 
the  GOI,  is  responsible  for  selecting 
plans  to  submit  to  the  Commission. 
Each  project  must  conform  with  the 
priorities  and  timetables  approved  by 
the  Commission.  All  EC  funding  for 
Italian  projects  is  paid  to  the  Italian 
Ministry  of  the  Treasury  in  ECUs.  The 
Ministiy  then  distributes  funding  to  the 
approved  participants,  including 
national  matching  funds.  Funds  are 
distributed  in  three  sections:  one  part 
upon  approval  of  the  project:  one  part 
after  the  program  has  been  monitored; 
and  the  thirdf  after  the  conclusion  of  the 
program.  Most  projects  last  three  to  five 
years.      ^ 

While  the  ESF  fimds  general 
employment  programs  around  the  EU, 
under  certain  circumstances,  companies 
may  receive  funding  directly  to 
implement  training  programs,  or  to 
recruit  new  employees.  When  provided 
to  a  company,  the  ESF  provides  a 
financial  contribution  to  recipients 
which  provides  a  benefit  to  the  recipient 
in  the  form  of  a  grant.  Cogne,  Valbruna, 
and  Bolzano  received  ESF  grants. 

The  Department  has  examined  the 
ESF  grant  program  in  previous 
investigations  and  found  it  to  be 
regionally  specific  within  the  meaning 
of  section  771(5A)  of  the  Act,  because 
benefit^  have  been  provided  under 
Objectives  1,  2,  or  5(b)  {see.  e.g..  Pasta). 
However  the  companies  in  this 
investigation  received  grants  under 
Objectives  3  and  4.  The  EC  indicated 
that  Objectives  3  and  4  are  broad 
initiatives  that  allow  participation  from 
companies  in  all  areas.  In  Pasta. 
however,  the  Department  found  that 
only  companies  located  in  Objective  1. 
2,  or  5(b)  regions  received  funds  directly 
under  this  program.  Since  Cogne. 
Valbnma.  and  Bolzano  are  located  in 
Objective  2  regions,  the  program  may 
still  be  regionally-specific.  Even  though 
the  companies  implemented  projects 
that  received  approval  under  Objective 
3  and/or  4,  the  ESF  may  have  provided 


funds  directly  to  these  companies 
because  of  their  locations  in  Objective  2 
regions.  However,  based  on  the 
information  on  the  record,  we  are 
unable  to  determine  whether  the 
companies  received  funds  due  to  their 
location.  In  addition,  we  were  unable  to 
obtain  information  on  the  distribution  of 
assistance  under  Objectives  3  and  4. 
Therefore,  we  do  not  have  enough 
information  to  make  a  determination  on 
whether  the  assistance  provided  to 
Cogne,  Valbruna  and  Bolzano  is 
specific.  We  will  continue  to  examine 
whether  this  assistance  is  specific  for 
the  final  determination. 

rV.  Progranis  Preliminarily  Determined 
To  Be  Not  Used 

We  preliminarily  determine  that  the 
companies  under  investigation  did  not 
apply  for  or  receive  benefits  under  the 
following  programs  during  the  POI: 

A.  Grants  for  Interest  Payments  Under 
Law  193/1984 

Article  3  of  Law  193/1984,  which 
came  into  effect  on  May  31, 1984, 
provided  grants  for  interest  payments  on 
medium-term  loans  outstanding 
between  January  1, 1983,  and  September 
7, 1984  (three  months  after  the  law  came 
into  effect).  These  grants  reduced  the 
rate  of  interest  on  medium-term 
financing  to  11  percent,  with  no 
reduction  to  exceed  10  percentage 
points.  This  program  was  available  only 
to  steel  companies  with  medium-term 
debts  outstanding  during  the  period 
indicated.  Bolzano  received  a  grant  for 
interest  payments  on  two  loans  incurred 
during  this  period;  Valbruna  received 
interest  payment  grants  in  1985  and 
1986  for  payments  corresponding  to 
debts  on  bond  issuances  which  were 
outstanding  during  the  eligibility 
period.  Cogne  did  not  receive  any  grants 
for  interest  payments  under  this 
program. 

Because  Bolzano  was  aware  that  it 
would  receive  grants  on  interest 
payments  for  loans  provided  after  May 
31. 1984.  we  treat  Bolzano's  grants  as 
reduced-interest  loans.  However, 
because  the  loans  for  which  Bolzano 
received  interest  payment  grants  were 
repaid  in  hill  prior  to  the  POI.  there  is 
no  benefit  attributable  to  the  POI.  Thus. 
Bolzano  effectively  did  not  use  this 
program  during  the  POI. 

At  the  time  valbnma  made  its  bond 
issuances,  the  company  did  not  know 
that  the  GOI  would  provide  grants  for 
interest  payments  under  law  193/1984. 
Therefore,  we  are  treating  the  assistance 
on  interest  payments  on  the  two  bond 
issuances  as  grants.  Because  Valbruna 
did  not  receive  the  grants  on  an  ongoing 
basis,  the  Department  considers  this 
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program  to  be  non-recurring  and 
therefore  employed  its  standard  non- 
recurring grant  methodology  (see  GIA). 

However  the  grants  on  interest 
payments  Valbruna  received  in  the 
years  1985  and  1986  were  less  than  0.5 
percent  of  Valbruna's  total  sales  in  each 
of  those  years.  Therefore,  in  accordance 
with  the  Department's  practice,  these 
non-recurring  grant  amounts  are 
allocated  to  the  year  of  receipt.  Thus, 
Valbruna  received  no  benefit  under  this 
program  during  the  POL 

B.  Law  46  and  706  Grants  for  Capacity 
Reduction 

Article  20  of  Law  46/1982  provided 
capital  account  grants  for  private  steel  - 
companies  that  reduced  their 
production  capacity  of  raw.  semi- 
finished, or  rolled  steel  by  closing  down 
plants  which  were  technologically 
obsolete  or  had  marginal  economic 
viability.  The  grants  provided  up  to 
100,000  lire  for  every  ton  of  raw  steel 
capacity  which  was  reduced  and  up  to 
150,000  lire  for  every  ton  of  semi- 
fmished  or  rolled  capacity  which  was 
reduced.  In  Certain  Steel  from  Italy  (58 
FR  37333),  the  Department  found  that 
capacity  reduction  grants  under  Law  46 
were  specific  because  they  were' 
available  only  to  companies  in  the 
private  steel  sector.  Falck  received 
grants  in  1983  and  1984,  which  are 
outside  the  12  year  allocation  period  we 
are  using  in  this  investigation.  Cogne,  as 
a  government-owned  steel  company, 
was  presumably  ineligible  for  grants 
under  this  program.  However,  the 
record  evidence  compiled  in  this 
investigation  to  date  does  not 
definitively  state  that  only  the  private 
steel  sector  could  receive  assistance, 
and  information  on  the  record  indicates 
that  the  GO!  provided  grants  to  one  steel 
company  in  the  Valle  D'Aosta,  where 
Cogne  is  located.  Although,  for  purposes 
of  this  preliminary  determination,  we 
have  concluded  that  benefits  under  this 
program  were  not  used,  we  will  request 
clarification  on  which  company  in  Valle 
d'Aosta  received  grants  under  this 
program. 

Section  4  of  Decree  Law  706/1985  was 
designed  to  complete  the  steel  sector 
restructuring  program  and  was  a  follow- 
on  to  Ihe  Law  46  capacity  reduction 
program.  It  provided  capital  investment 
grants  to  steel  producers  which  reduced 
production  capacity  by  scrapping  the 
rolling  mills  and  the  furnaces  producing 
long  products.  None  of  the  companies 
under  investigation  received  grants 
under  this  program. 


C.  ECSC  Article  56(2 )(b)  Retraining 
Grants 

In  1994,  Bolzano  received  a  grant 
under  the  ECSC  Article  56(2)(b).  This 
grant  was  referenced  on  a  line  item  of 
its  financial  statements,  which  led  us,  in 
part,  to  initiate  on  the  "subsidies  for 
operating  expenses  and  easy-term 
funds"  program  [see  Initiation  Notice 
and  "Programs  Determined  Not  to 
Exist"  section  below).  This  program  has 
been  examined  in  several  investigations 
by  the  Department  and  found  to  provide 
.  recurring  benefits  [see  e.g.,  German  Wire 
Rod).  No  information  or  evidence  of 
changed  circumstances  has  been 
submitted  during  this  proceedings  to 
warrant  reconsideration  of  the  recurring 
nature  of  the  program.  Therefore,  since 
the  grants  were  received  in  1994,  there 
are  no  benefits  attributable  to  the  POI 
and  the  program  was  not  used. 

D.  Resider  (II)  Program 

The  Resider  program  was  established 
by  the  EC  to  fund  projects  for  the 
reclamation  of  steel  areas.  The  Resider 
II  program  funds  projects  for  the  period 
1993  through  1999.  The  Autdnomous 
Region  of  Valle  d'Aosta  received 
funding  under  this  program  in  1996  to 
clean  up  the  environmental  damage  on 
the  Cogne  industrial  land  that  CAS  no 
longer  occupies.  According  to  CAS,  the 
GOI,  and  the  EC,  there  is  no  connection 
between  the  benefits  provided  under 
this  program  and  CAS.  The  assistance 
was  provided  after  the  land  was 
purchased  by  the  Autonomous  Region 
of  Valle  d'Aosta.  Further,  as  discussed 
in  the  "Valle  d'Aosta  Assistance" 
section  above,  the  appraised  value  of  the 
Cogne  industrial  site  was  reduced  based 
on  the  costs  of  the  reclamation. 
However,  given  the  close  proximity  of 
the  CAS  facility  to  the  area  under 
reclamation,  we  will  continue  to 
examine  whether  CAS  benefits  fi'om  the 
reclamation  project. 

E.  Law  675 

> 

1.  IRI  Bonds.  We  note  that  Delta 
Cogne,  a  predecessor  of  CAS,  was 
assigned  54  billion  lire  worth  of  IRI 
debenture  bonds  on  which  the  GOI 
made  interest  contributions  between 
1986  and  1993.  In  1994,  presumably 
because  of  the  privatization  of  CAS,  the 
bonds  were  assigned  to  another  party. 
According  to  CAS,  the  bonds  remained 
with  Cogne  S.p.A.  Therefore,  we  believe 
that  any  debt  obligation  for  which  CAS 
may  have  been  relieved  would  be 
captured  in  the  "Pre-Privatization 
Assistance"  program  described  above. 
During  verification,  we  plan  to  examine 
the  payment  of  interest  contributions  by 
the  GOI  and  the  assignment  of  the 


bonds.  However,  we  preliminarily  find 
that  no  benefits  were  provided  to  the 
subject  merchandise  under  this  program 
during  the  POI,  and  as  such,  this 
program  was  not  used. 

2.  Mortgage  Loans 

3.  Personnel  Retraining  Aid 

4.  Interest  Grants  on  Bank  Loans 

F.  Debt  Forgiveness:  1981  Restructuring 
Plan 

G.  Law  481/94 

H.  Decree  Law  120/89 

I.  Law  394/81  Export  Marketing  Grants 
and  Loans 

J.  Law  488/92  and  Legislative  Decree  96/ 
93 

K.  Law  341/95  and  Circolare  501 75/95 

L.  Valle  d'Aosta  Regional  Law  16/88 

M.  Valle  d'Aosta  Regional  Law  3/92 

N.  Bolzano  Regional  Law  44/92 

O.  Interest  Rebates  on  ECSC  Article  54 
Loans 

P.  ECSC  Article  56  Loans 

Q.  European  Regional  Development 
Fund 

V.  Programs  Preliminarily  Determined 
Not  To  Exist 

Based  on  information  provided  by  the 
GOI,  we  preliminarily  determined  that 
the  following  programs  do  not  exist: 

A.  R&D  Grants  to  Valbruna 

We  initiated  on  this  progfam  based  on 
information  contained  in  Uie  petition 
regarding  a  program  that  provided 
research  and  development  grants,  which 
was  discussed  in  an  EC  publication. 
According  to  the  GOI,  this  program  is 
the  same  as  the  Law  46  Deliberazione 
technological  innovation  program 
discussed  in  the  "Programs 
Preliminarily  Determined  To  Be  Not 
Countervailable"  section  above. 
Accordingly,  we  preliminarily 
determine  that  this  program  does  not 
exist. 

B.  Subsidies  for  Operating  Expenses  and 
"Easy  Term"  Funds 

We  initiated  on  this  program  based 
upon  information  contained  in  the 
petition  and  references  in  the  annual 
reports  of  Valbruna  and  Bolzano, 
indicating  receipt  of  "subsidies  for 
operating  expenses"  and  "easy  term 
funds."  However,  the  companies 
reported  that  the  line  items  in  the 
annual  reports  refer  to  other  programs 
examined  in  this  investigation: 
European  Social  Fund,  Law  308/82,  and 
ECSC  Article  56(2)(b)  Retraining  Aid. 
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C.  1993  Eurcaean  Commission  Funds 

We  initiaU  id  on  this  program  based  on 
information  b  the  petition  indicating 
that  the  EC  ni^y  have  funded  bailouts 
for  state-owr^ed  and  private-owned  steel 
producers  in  Italy.  Howrever,  based  on 
information  submitted  on  the  record  of 
this  proceediirtg,  the  EC  was  examining 
the  GOI's  program.  Therefore,  it  appears 
this  program  is  identical  to  the  Pre- 
Privatization  Assistance  program 
discussed  above  in  the  "Programs 
Preliminarily  Determined  To  Be 
CountervailaUe"  section  of  this  notice. 


Verification 

In  accordance 
the  Act,  we  ^^iH 
submitted  by  liBS 
making  our  final 


with  section  782(i)  of 
verify  the  information 
ipondents  prior  to 
determination. 


Suspension  ofiLiquidation 

In  accordance  with  section 
703(d)(l)(A){iyof  the  Act.  we  have 
calculated  individual  rates  for  each  of 
the  companies  I  under  investigation.  As 
discussed  in  the  "Affiliated  Parties" 
section  of  this  notice,  we  calciUated  a 
single  rate  for  Valbruna/Bolzano.  To 
calculate  the  ''$l\  others"  rate,  we 
weight-averagii  the  company  rates  by 
each  companyis  exports  of  the  subject 
merchandise  tp  the  United  States. 

In  accordant^  with  section  703(d)  of 
the  Act.  we  ar^l directing  the  U.S. 
Customs  Servkie  to  suspend  liquidation 
of  all  entries  of  certain  stainless  steel 
wire  rod  from  Italy,  which  are  entered 
or  withdrawn  JEl'om  warehouse,  for 
consumption  oh  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Jlegister,  and  to  require  a  cash  deposit 
or  bond  for  suit  entries  of  the 
merchandise  intthe  amounts  indicated 
below.  This  suspension  will  remain  in 
effect  until  furtker  notice.  We  also  note 
that  pursuant  tij"section  705(a)(1)  of  the 
Act,  this  investigation  is  now  aligned 


writh  the  antid 
certain  stainl 


iping  investigations  of 
steel  wire  rod. 


Ad  Valorem  Riite 

H 

Producerftxporter 


CAS 

Valbruna/Bolzano 
All  Others 


rrc  Notificatioji 

Inaccordano) 


the  Act,  we  wil 


Net  sub- 
sidy rate 
% 


30.47 

1.22 

19.48 


with  section  703(f)  of 
notify  the  rrc  of  our 


determination.  *  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  W4  will  allow  the  ITC 


access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary. 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportxmity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  on 
March  9, 1998,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Individuals 
who  wish  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  bearing  48 
hours  before  the  scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  fi-om  the 
date  of  publication  of  the  preliminary 
determination.  As  part  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Six  copies 
of  the  business  proprietary  version  and 
six  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
55  days  from  the  date  of  publication  of 
the  preliminary  determination.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
argiunents  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act,   ' 


Dated:  December  29, 1997. 

Robert  S.  URussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9a-271  Filed  1-&-98;  8:45  am| 

aiLLINQ  OOOE  3610-OS-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  122297q 

Corals  and  Reef  Associated  Plants  and 
invertebrates  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments. 


SUMMARY:  NMFS  announces  the  intent 
of  the  Caribbean  F'ishery  Management 
Council  (Council)  to  prepare  a  DSEIS  on 
Amendment  1  to  the  Fishery 
Management  Plan  for  Corals  and  Reef 
Associated  Plants  and  Invertebrates  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
(FMP).  Amendment  1  would  establish  a 
Marine  Conservation  District  (MCD), 
approximately  20  square  nautical  miles 
in  area,  in  Federal  waters  south  of  St. 
John,  U.S.  Virgin  Islands  (USVI).  The 
purpose  of  this  notice  is  to  sohcit  public 
comments  on  the  scope  of  the  issues  to 
be  addressed  in  the  DSEIS. 
DATES:  Written  comments  on  the  scope 
of  the  DSEIS  must  be  received  on  or 
before  February  6, 1998. 
ADDRESSES:  Comments  on  the  scope  of 
the  DSEIS  and  requests  for  additional 
information  on  Amendment  1  should  be 
sent  to  Miguel  A.  Rolon,  Executive 
Director,  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan. 
Puerto  Rico  00918-2577. 
FOR  FURTHER  INFORMATION  CONTACT: 
Graciela  Garcia-Moliner,  787-766-5926, 
or  Georgia  Craiunore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Council's  Marine  Reserve  Zoning 
Committee  recommended  the 
establishment  of  the  first  MCD  in  the 
U.S.  Caribbean,  in  Federal  waters  south 
of  St.  John,  USVI,  seaward  of  the  Virgin 
Islands  National  Park.  A  MCD  is  an  area 
designed  to  protect  coral  reef  resources, 
reef  fish  stocks,  and  their  habitats. 
Fishing  would  be  prohibited  within  the 
MCD,  and  the  Council  is  considering  a 
ban  on  the  anchoring  of  fishing  vessels 
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in  the  MCD.  Expected  benefits  include: 
(1)  Establishment  of  a  refuge  and 
resource  replenishment  area  to  increase 
abundance  and  diversity  of  reef 
resources;  (2)  protection  of  critical 
spawning  stock  and  recruits  firom 
overfishing,  thus  helping  to  ensure 
continued  abundance  of  fishery 
resources;  (3)  physical  protection  of  the 
coral  reef  structures;  and  (4) 
improvement  of  opportunities  for  eco-  " 
tourism  that  does  not  damage  coral. 
Disadvantages  include  displacement  of 
fishing  effort  to  other  areas  and  possible 
short-term  loss  of  revenues  for 
commercial  fishermen,  especially  reef 
fish  trap  fishermen. 

Scopiag  Process 

Public  hearings  were  held  on  these 
issues  during  March  1996  and  October 
1997  in  the  USVI.  No  additional  scoping 
meetings  are  scheduled.  The  Council  is 
requesting  written  comments  on  the 
scope  of  the  issues  to  be  addressed  in 
the  DSEIS. 

Timetable  fbr  DSEIS  Preparation  and 
Decisionmaking  Schedule 

The  Council  intends  to  accept  public 
comments  on  the  completed  DSEIS, 
prepare  a  final  supplemental 
environmental  impact  statement 
(FSmS),  and  submit  the  FSEIS  to  NMFS 
when  it  submits  Amendment  1  for 
NMFS'  review,  approval,  and 
implementation. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  December  31, 1997. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-288  Filed  1-^98;  8:45  am] 

MLUNG  CODE  3610-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  97-1114270-7270-01;  I.D. 
111397A] 

RIN  0648-ZA35 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  Gulf  of 
Mexk:o  and  Off  the  U.S.  South  Atlantic 
Coastal  States;  Marine  Fisheries 
Initiative  (MARHN) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  ACTION:  Notice. 

SUMMARY:  Subject  to  the  availability  of 
funds,  NMFS  will  continue  MARFIN  to 


assist  persons  in  carrying  out  research 
and  development  projects  that  optimize 
the  use  of  fisheries  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic  States  of 
North  Carolina,  South  Carolina,  Georgia, 
and  Florida  involving  the  U.S.  fishing 
industry  (recreational  and  commercial), 
including  fishery  biology,  resource 
assessment,  socio-economic  assessment, 
management  and  conservation,  selected 
harvesting  methods,  and  fish  handling 
and  processing.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  select  applications  for 
funding.  Areas  of  emphasis  for  MARFIN 
were  formulated  from  recommendations 
received  from  non-Federal  scientific  and 
technical  experts,  and  from  NMFS 
research  and  operations  officials. 
DATES:  Applications  for  funding  under 
this  program  will  be  accepted  between 
January  7, 1998  and  5  p.m.  eastern 
daylight  time  on  March  9, 1998. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
facsimile  applications  will  be  accepted. 

Applications  may  be  inspected  at  the 
NMFS  Southeast  Regional  Office  (see 
ADDRESSES)  from  March  13. 1998. 
through  March  16, 1998. 
ADDRESSES:  Send  appUcations  to:  Ellie 
Francisco  Roche,  Competitive  Programs 
Manager,  State/Federal  Liaison  Office. 
Southeast  Regional  Office.  NMFS.  9721 
Executive  Center  Drive,  N..  St. 
Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Francisco  Roche, 

813-570-5324. 
SUPPLEMENTARY  INFORMATION: 

/.  Authority 

The  Secretary  of  Commerce 
(Secretary)  is  authorized  under  15 
U.S.C.  713c-3(d)  to  carry  out  a  national 
program  of  research  and  development 
addressed  to  such  aspects  of  U.S. 
fisheries  (including,  but  not  limited,  to 
harvesting,  processing,  marketing  and  to 
associated  infrastructures),  if  not 
adequately  covered  by  projects  assisted 
under  15  U.S.C.  713c-3(c),  as  the 
Secretary  deems  apptropriate. 

U.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  (CFDA)  ujider  program 
nimiber  11.433,  Marine  Fisheries 
Initiative. 

///.  Program  Description 

MARFIN  is  a  competitive  Federal 
assistance  program  that  promotes  and 
endorses  programs  that  seek  to  optimize 
research  and  development  benefits  from 


U.S.  marine  fishery  resources  through 
cooperative  efforts  that  involve  the  best 
research  and  management  talents  to 
accomplish  priority  activities.  Projects 
funded  under  MARFIN  are  focused  into 
cooperative  efforts  that  provide  answers 
for  fishery  needs  covered  by  the  NMFS 
Strategic  Plan,  available  from  the 
Southeast  Regional  Office  (see 
ADDRESSES),  particularly  those  goals 
relating  to  rebuilding  overfished  marine 
fisheries,  maintaining  currently 
productive  fisheries,  and  integrating 
conservation  of  protected  species  and 
fisheries  management 

Emphasis  v«rill  be  placed  upon 
funding  projects  that  have  the  greatest 
probability  of  recovering,  maintaining, 
improving,  or  developing  fisheries; 
improving  the  understanding  of  factors 
affecting  recruitment  success;  and/or 
generating  increased  values  and 
recreational  opportunities  from 
fisheries.  Projects  will  be  evaluated  as  to 
the  likelihood  of  achieving  these 
benefits  through  both  short-  and  long- 
term  research  efforts,  with  consideration 
of  the  magnitude  of  the  eventual 
economic  or  social  benefits  that  may  be 
realized.  Short-term  projects  that  may 
yield  more  immediate  benefits  and 
projects  yielding  longer-term  benefits 
will  receive  equal  consideration. 

IV.  Funding  Availability 

This  solicitation  announces  that 
funding  of  approximately  $1.10  million 
may  be  available  in  fiscal  year  (FY) 
1998.  MARFIN  financial  assistance 
started  in  FY  1986  for  financial 
assistance  to  conduct  research  for 
fishery  resources  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic  states  of 
North  Carolina,  South  Carolina,  Georgia, 
and  Florida.  There  is  no  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  for  all  approved  projects. 

Project  proposals  accepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components 
and  severable  tasks  to  be  funded  during 
each  budget  period  will  not  compete  for 
funding  in  subsequent  budget  periods 
within  the  approved  project  period. 
However,  funding  for  subsequent 
project  components  is  contingent  upon 
the  availability  of  funds  from  Congress 
and  satisfactory  performance  and  will 
be  at  the  sole  discretion  of  the  agency. 
Publication  of  this  notice  does  not 
obligate  NMFS  to  award  any  specific 
cooperative  agreement  or  to  obligate  all 
or  any  parts  of  the  available  funds. 

V.  Matching  Requirements 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
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for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged  and,  in  case 
of  a  tie  in  considering  proposals  for 
funding,  cost-sharing  may  affect  the 
final  decisio^  The  appropriateness  of 
all  cost-sharidg  will  be  determined  on 
the  basis  of  guidance  provided  in 
applicable  Federal  cost  principles.  If  an 
applicant  chooses  to  cost-share,  and  if 
that  application  is  selected  for  funding, 
'   the  applicant  Will  be  bound  by  the 
percentage  oi  the  cost  share  reflected  in 
the  cooperative  agreement  award. 

The  non-Federal  share  may  include 
the  value  of  in-kind  contributions  by  the 
applicant  or  third  parties  or  funds 
received  from  jprivate  sources  or  from 
state  or  local  Dovemments.  Federal 
funds  may  ndi  be  used  to  meet  the  non- 
Federal  share!  f»f  matching  funds,  except 
as  provided  hh  Federal  statute.  Third 
party  in-kindjcontributions  may  be  in 
the  form  of,  bbt  are  not  limited  to, 
personal  servt^s  rendered  in  carrying 
out  functions!  telated  to  the  project  and 
use  of  real  or  personal  property  owned 
by  others  (for  which  consideration  is  not 
required)  in  carrying  out  the  projects.  In 
15  U.S.C.  713d-3(c)(4)(B)  the  amount  of 
the  grant  is  siUcified  to  be  no  less  than 
50  percent  of  ^le  estimated  cost  of  the 
project.  1 1 

"Ine  total  cast  of  a  project  begins  on 
the  effective  award  date  of  an 
authorized  cooperative  agreement 
between  the  a^Jplicant  and  the  NOAA 
Grants  Officer  and  ends  on  the  date 
specified  in  the  award.  Accordingly, 
costs  incurredi  in  either  the  development 
of  a  project  or  iie  financial  assistance 
application,  or|time  expended  in  any 
subsequent  discussions  or  negotiations 
prior  to  the  avftrd,  are  neither 
reimbursable  tibr  recognizable  as  part  of 
the  recipient's  cost  share. 

VI.  Type  ofFUf^ding  Instrument 

The  coopert^ve  agreement  has  been 
determined  toj^e  the  appropriate 
funding  instrurtient.  NMFS  is 
substantially  i^ilvolved  in  developing 
program  resea^h  priorities,  conducting 
cooperative  activities  with  recipients, 
and  evaluating  the  performance  of 
recipients  for  i^fiiactiveness  in  meeting 
national  and  r^onal  goals  for  fishery 
research  in  the!  $outheastem  United 
States.  I 

Vn.  EligibiUty  Ipteria 

A.  Applicati^s  for  cooperative 
agreements  for;MARFIN  projects  may  be 
made,  in  accordance  with  the 
procedures  set  ifcrth  in  this  notice,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States  or  a  citizen 
of  the  Northeml  Kfariana  Islands. 

2.  Any  corpa  r  ition,  partnership,  or 
other  entity,  ncii-profit  or  otherwise,  if 


such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  app.  U.S.C.  802).  Colleges, 
universities,  and  game  and  fish 
departments  of  the  several  states  are 
included  in  this  eligibility  criteria. 

B.  Federal  agencies.  Federal 
instrumentaUties,  and  Federal 
employees,  including  NOAA  employees 
(full-time,  part-time,  and  intermittent 
personnel  or  their  immediate  families), 
and  NOAA  offices  or  centers  are  not 
eligible  to  submit  an  application  under 
this  solicitation  or  aid  in  the  preparation 
of  an  application  during  the  60-aay 
solicitation  period,  except  to  provide 
information  about  the  MARFIN  program 
and  the  priorities  and  procedures 
included  in  this  solicitation.  However, 
NOAA  employees  are  pennltted  to 
provide  information  about  ongoing  and 
planned  NOAA  programs  and  activities 
that  may  have  implication  for  an 
application.  Potential  applicants  are 
encouraged  to  contact  ElUe  Francisco 
Roche  at  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES)  for  information 
on  NOAA  programs. 

Vni.  Award  Period 

The  award  period  for  the  project  may 
be  made  for  more  than  1  year  consisting 
of  one,  two,  or  three  budget  periods  that 
correspond  to  the  funding  for  the 
proposed  project  components.  The 
award  period  will  depend  upon  the 
-duration  of  funding  requested  by  the 
applicant  in  the  Application  for  Federal 
Assistance,  the  decision  of  the  NMFS 
selecting  official  on  the  amount  of 
funding,  the  results  of  post-selection 
negotiations  between  the  applicant  and 
NOAA  officials,  and  pre-award  review 
of  the  application  by  NOAA  and 
Department  of  Commerce  (DOC) 
officials.  Normally,  each  project  budget 
period  may  be  no  more  than  12  months 
in  duration.  NOAA  policy  limits  the 
total  duration  of  a  project  to  3  years. 

DC.  Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the^award  or  25  percent  of  the  Federal 
^hare  of  the  total  proposed  direct  costs 
dollar  amount  in  the  application, 
whichever  is  less.  Institutions  with 
indirect  cost  rates  above  25  percent  may 
use  the  amount  above  the  25-percent 
level  as  part  of  the  non-Federal  ^aie.  A 
copy  of  the  current,  approved, 
negotiated  Indirect  Cost  Agreement  with 
the  Federal  Government  must  be 
included  with  the  appHcation. 


X.  Profit  or  Fees 

Profit  or  management  fees  paid  to  for- 
profit  or  commercial  organization 
grantees  are  allowable  at  the  discretion 
of  NOAA.  However,  they  shall  not 
exceed  7  percent  of  the  total  estimated 
direct  costs.  There  must  be  no  profit  or 
fees  to  the  recipient  in  any  overhead 
charge.  Payment  of  fees  or  profit  is 
based  on  successful  completion  of 
project  objectives. 

XI.  Application  Forms  and  Kit 

Before  submitting  an  application 
under  this  program,  applicants  should 
contact  the  NMFS  SouUieast  Regional 
Office  for  a  copy  of  this  solicitation's 
MARFIN  Application  Package  (see 
ADDRESSES). 

Applications  for  project  funding 
under  this  program  must  be  complete 
and  in  accordance  with  instructions  in 
the  MARFIN  Application  Package.  They 
must  identify  the  principal  participants 
and  include  copies  of  any  agreements 
describing  the  specific  tasks  to  be 
performed  by  participants.  Project 
applications  should  give  a  clear 
presentation  of  the  proposed  work,  the 
methods  for  carrying  out  the  project,  its 
relevance  to  managing  and  enhancing 
the  use  of  Gulf  of  Mexico  and/or  South 
Atlantic  fishery  resources,  and  cost 
estimates  as  they  relate  to  specific 
aspects  of  the  project.  Budgets  must 
include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 
AppUcations  are  not  to  be  bound  in  any 
manner  and  must  be  one-sided.  All 
incomplete  applications  will  be 
returned  to  the  applicant.  Ten  copies 
(one  original  and  nine  copies)  of  each 
application  are  required  and  should  be 
submitted  to  the  NMFS  Southeast 
Regional  Office,  State/Federal  Liaison 
Office  (see  ADDRESSES).  0MB  has 
approved  10  copies,  under  Approval 
#0648-0175. 

Xn.  Project  Funding  Priorities 

A.  Proposals  for  FY  1998  should 
exhibit  familiarity  with  related  work 
that  is  completed  or  ongoing.  Where 
appropriate,  proposals  shoiild  be  multi- 
disciplinary.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  The  areas  of 
special  emphasis  are  listed  below,  but 
proposals  in  other  areas  will  be 
considered  on  a  funds-available  basis. 

In  addition  to  referencing  specific 
area(s)  of  special  interest  as  listed 
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below,  proposals  should  state  whether 
the  research  will  apply  to  the  Gulf  of 
Mexico  only,  the  South  Atlantic  only,  or 
to  both  areas.  Successful  applicants  may 
be  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS  and  to  participate  with  NMFS  in 
specific  cooperative  activities  that  will 
be  determined  by  consultations  between 
NMFS  and  successful  applicants  before 
project  grants  are  awarded.  All 
recipients  of  financial  assistance  under 
this  program  shall  include  funding  in 
their  applications  for  the  principal 
investigator  to  participate  in  an  annual 
MARFIN  Conference  in  Tampa,  PL,  at 
the  completion  of  the  project. 

1.  Bycatch 

The  bycatch  of  biological  organisms 
(including  interactions  with  sea  turtles 
and  marine  mammals)  by  various 
fishing  gears  can  have  wide-reaching 
impacts  from  a  fisheries  management 
and  an  ecological  standpoint,  with  the 
following  major  concerns: 

a.  Shrimp  trawl  fisheries.  Studies  are 
needed  to  contribute  to  the  regional 
shrimp  trawler  bycatch  program 
(including  the  rock  shrimp  fishery) 
being  conducted  by  NMFS  in 
cooperation  with  state  fisheries 
management  agencies,  commercial  and 
recreational  fishing  organizations  and 
interests,  environmental  organizations, 
universities.  Councils,  and 
Commissions.  Specific  guidance  and 
research  requirements  are  contained  in 
the  Cooperative  Bycatch  Plan  for  the 
Southeast,  available  from  NMFS  (see 
ADDRESSES).  ^Sl  particular,  the  studies 
should  address: 

(1)  Data  collection  and  analyses  to 
expand  and  update  current  bycatch 
estimates,  temporally  and  spatially 
emphasizing  areas  of  greatest  impact  by 
shrimping.  Sampling  effort  should 
include  estimates  of  numbers,  weight, 
and  random  samples  of  size  (age) 
structure  of  associated  bycatch  complex, 
with  emphasis  on  those  overfished 
species  under  the  jurisdiction  of  the 
Coimcils. 

(2)  Assessment  of  the  status  and 
condition  of  fish  stocks  significantly 
impacted  by  shrimp  trawler  bycatch, 
with  emphasis  given  to  overfished 
species  under  the  jurisdiction  of  the 
Councils.  Other  sources  of  fishing  and 
nonfishing  mortality  should  be 
considered  and  quantified  as  well. 

(3)  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

(4)  Improved  methods  for 
communicating  with  and  improving 
technology  and  information  transfer  to 
the  shrimp  industry. 


(5)  Development  and  evaluation  of 
statistical  methods  to  estimate  the 
bycatch  of  priority  management  species 
in  the  Gulf  and  South  Atlantic  shrimp 
trawl  fisheries. 

b.  Pelagic  longline  fisheries.  Several 
pelagic  longline  fisheries  exist  in  the 
Gulf  and  South  Atlantic,  targeting 
highly  migratory  species,  such  as  tunas, 
sharks,  billfish,  and  swordfish.  Priority 
areas  include: 

(1)  Development  and  evaluation  of 
gear  and  fisMng  tactics  to  minimize 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles,  marine 
mammals,  and  overfished  finfish 
species/stocks. 

(2)  Assessment  of  the  biological 
impact  of  longline  bycatch  on  related 
fisheries. 

c.  Reef  fish  fisheries.  The  reef  fish 
complex  is  exploited  by  a  variety  of 
fishing  gear  and  tactics.  The  following 
research  on  bycatch  of  reef  fish  species 
is  needed: 

(1)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  imdersized  and  imwanted 
species,  including  sea  turtles  and 
marine  mammals. 

(2)  Characterization  and  assessment  of 
the  impact  of  bycatch  of  undersized 
target  species,  including  release 
mortality,  during  recreational  fishing 
and  during  commercial  longline,  bandit 
gear  and  trap  fishing. 

d.  Finfish  trawl  fisheries.  Studies  are 
needed  on  quantification  and 
qualification  of  the  bycatch  in  finfish 
trawl  fisheries,  such  as  the  flounder  and 
fly-net  fisheries  in  the  South  Atlantic. 

e.  Gillnet  fisheries.  Studies  are  needed 
on  quantification  and  qualification  of 
the  bycatch  in  coastal  and  shelf  gillnet 
fisheries  for  sciaenids,  scombrids, 
bluefish  and  other  dogfish  sharks  of  the 
South  Atlantic  and  Gulf  of  Mexico 
(particularly  interaction  with  sea  tiutles 
and  marine  mammals). 

f.  Economic  considerations  of  bycatch 
reduction. 

(1)  Develop  and  test  models,  using 
actual  or  hypothesized  data,  that 
explicitly  consider  the  costs  to  the 
directed  fishery  and  gains  to  the  bycatch 
fishery.  The  models  should  include  the 
effiects  of  the  management  systems  for 
the  directed  and  bycatch  fisheries  and 
should  attempt  to  describe  criteria  for 
the  correct  level  of  bycatch  reduction 
(e.g.,  marginal  cost  and  value  of 
reduction  are  equal). 

(2)  Develop  economic  incentives  and 
other  innovative  alternatives  to  gear  and 
season/area  restrictions  as  ways  to 
reduce  bycatch.  The  proposal  should 
attempt  to  contrast  the  relative  costs, 
potential  gains,  and  levels  of  bycatch 
reduction  associated  with  traditional 


methods  and  any  innovative  alternatives 
addressed  by  the  proposals. 

2.  Reef  Fish 

Some  species  within  the  reef  fish 
complex  are  showing  signs  of  being 
overfished,  either  because  of  directed 
efforts  or  because  of  being  the  bycatch 
of  other  fisheries.  The  ecology  of  reef 
fish  makes  them  vulnerable  to 
overfishing,  because  they  tend  to 
concentrate  over  specific  types  of 
habitat  with  patchy  distribution.  This 
behavior  pattern  can  make  traditional 
fishery  statistics  misleading.  Priority 
research  areas  include: 

a.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries.  (1) 
Age  and  growth  of  reef  fish,  (a) 
Description  of  age  and  growth  patterns, 
especially  for  red,  vermilion,  gray,  and 
cubera  snappers;  gray  triggerfish;  gag; 
black  grouper;  spottail  pinfish;  hogfish; 
red  porgy;  and  other  less  dominant 
forms  in  the  management  units  for 
which  data  are  lacking. 

(b)  Contributions  to  the  development 
of  annual  age-length  keys  and 
description  of  age  structures  for 
exploited  populations  for  all  species  in 
the  complex  addressed  in  the  Reef  Fish 
and  Snapper/Grouper  Management 
Plans  for  the  Gulf  and  South  Atlantic. 
respectively,  prioritized  by  importance 
in  the  total  catch. 

(c)  Design  of  sampling  systems  to 
provide  a  production-style  aging 
program  for  the  reef  fish  fishery. 
Effective  dockside  sampling  programs 
are  needed  over  a  wide  geographic 
range,  especially  for  groupers,  to  collect 
information  on  reproductive  state,  size, 
age,  and  sex. 

(2)  Reproduction  studies  of  reef  fish. 
(a)  Maturity  schedules,  fecundity,  and 
sex  ratios  of  commercially  and 
recreationally  important  reef  fish, 
especially  gray  triggerfish,  gag,  and  red 
pom  in  the  Gulf  and  South  Atlantic. 

(b)  Studies  of  all  species  to 
characterize  the  actual  reproductive 
contribution  of  females  by  age. 

(c)  Identification  and  characterization 
of  spawning  aggregations  by  species, 
area,  size  group  and  season,  (d)  Effects 
of  fishing  on  changes  of  sex  ratios  for 
gag,  red  grouper,  and  scamp,  and 
disruption  of  aggregations. 

(e)  Investigations  of  the  reproductive 
biology  of  gag,  red  grouper  and  other 
grouper  species. 

(3)  Recruitment  of  reef  fish,  (a)  Source 
of  recruitment  in  Gulf  and  South 
Atlantic  waters,  especially  for  snappers, 
groupers,  and  amberjacks. 

(b)  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag. 
gray  snapper,  and  lane  snapper  to 
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estuarine  hahijats  off  the  west  coast  of 
Florida  and  tijsimilar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 
development  qf  an  index  of  juvenile  gag 
recruitment  fi|  the  South  Atlantic  based 
on  historical  databases  and/or  field 
studies.  1 1 

(c)  The  contribution  of  live-bottom 
habitat  and  habitat  areas  of  particular 
concern  (Oculkia  banks)  off  Fort  Pierce. 
FL,  to  reef  fish  recruitment. 

(4)  Stock  structure  of  reef  fish,  (a) 
Movement  and!  migration  pwttems  of 
commercially  !iid  recreationally 
valuable  reef  fish  species,  especially  gag 
in  the  Gulf  and  South  Atlantic  and 
greater  ambeijack  between  the  South 
Atlantic  and  C  4lf. 

(b)  Biochemical/immunological  and 
morphologicalmieristic  techniques  to 
allow  field  sep^tion  of  lesser 
amberjack.  almaco  jack,  and  banded 
rudderfish  fit)m  greater  amberjack  to 
facilitate  accurate  reporting  of  catch. 

(c)  Stock  structure  of  wreckfish  in  the 
South  Atlantic  and  of  greater  amberjack 
in  the  Gulf  and  South  Atlantic. 

b.  Population  assessment  of  reef  fish. 
(11  Effect  of  reproductive  mode  and  sex 
change  (protogMious  hermaphroditism) 
on  population  $ize  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 
in  the  fisheries  and  the  significance  to 
proper  management. 

(2)  Source  and  quantification  of 
natural  and  hujilan-induced  mortahties, 
including  releajse  mortality  estimates  for 
charter  boats,  l^dboats.  and  private 
recreational  ve^els.  especially  for  red 
snapper  and  the  grouper  complex. 

(3)  Determination  of  the  habitat  and 
Umiting  factors  for  important  reef  fish 
resources  in  the  iGulf  and  South 
Atlantic.  I 

(4)  Descriptiai  i  of  habitat  and  fish 
populations  in  Uie  deep  reef  community 
and  the  prey  distributions  supporting 
the  community; ' 

(5)  Development  of  statistically  valid 
indices  of  abundance  for  important  reef 
fish  species  in  the  South  Atlantic  and 
Gulf,  especially  led  grouper,  jewfish. 
and  Nassau  grovper. 

(6)  Assessment  of  tag  performance  on 
reef  fish  speciesi.  primarily  snappers  and 
groupers.  Characteristics  examined 
should  include  shedding  rate,  effects  on 
growth  and  survival,  and  ultimately,  the 
effects  of  these  characteristics  on 
estimations  of  vital  population 
parameters.         I 

(7)  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
commercial  species.  Innovative  methods 
are  needed  for  slj^ck  assessments  of 

including  the  effect  of 
stnictiu^  and  the 


protogynous  hermaphrodites  into  stock 
assessment  models. 

(8)  Assessment  of  Florida  Bay 
recovery  actions  on  reef  fish  recruitment 
and  survival. 

c.  Management  of  reef  fish.  (1) 
Research  in  direct  support  of 
management,  including  catch-and- 
release  mortalities,  by  gear  and  depth. 

(2)  Evaluation  of  the  use  of  marine 
reserves  as  an  alternative  or  supplement 
to  current  fishery  management  practices 
and  measures  for  reef  fish.  Studies 
should  focus  on  the  Experimental 
Oculina  Reef  Reserve,  the  Florida  Keys 
National  Marine  Sanctuary,  as  well  as 
on  the  Identification  of  prime  sites  for 
the  estabUshment  of  reserves  in  the  U.S. 
south  Atlantic  and  Gulf  of  Mexico. 

(3)  Characterization  and  evaluation  of 
biological  impacts  (e.g.,  changes  in  age 
or  size  structure  of  reef  fish  populations 
in  response  to  management  strategies). 

(4)  Evaluation  of  vessel  log  data  for 
monitoring  the  fishery  and  for  providing 
biological,  economic,  and  social 
information  for  management;  and 
methods  for  matching  log  data  to  Trip 
Information  Program  samples  for 
indices  of  effort. 


3.  Coastal  Migratory  Pelagic  Fisheries 


aggregate  specie^, 
fishing  on  genetic 


incorporation  of  ji  ex  change  for 


The  commercial  and  recreational 
demand  for  migratory  coastal  pelagics 
has  led  to  overfishing  for  certain 
species,  including  some  stocks  of  king 
and  Spanish  mackerel.  Additionally, 
some  are  transboundary  with  Mexico 
and  other  countries  and  may  ultimately 
demand  international  management 
attention.  Current  high  priorities 
include: 

a.  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia.  dolphin, 
wahoo.  and  bluefish.  primarily  ftom 
fishery-independent  data  sources. 

b.  Assessment  and  management 
models  for  coastal  pelagic  resources  that 
are  dominated  by  single  year  classes, 
such  as  Spanish  mackerel,  dolphin,  and 
bluefish. 

c.  Fishery-independent  methods  of 
assessing  stock  abundance  of  king  and 
Spanish  mackerel. 

d.  Release  mortality  data  for  all 
coastal  pelagic  species. 

e.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  vdth  special 
emphasis  on  king  mackerel.  This     ♦ 
includes  length-frequency  and  life 
history  information. 

f.  Information  on  populations  of 
coastal  pelagics  overwintering  off  the 
Gulf  of  Mexico  and  the  South  Atlantic 
States  of  North  Carolina,  South 
Carolina,  Georgia,  and  Florida, 
especially  concerning  population  size, 
age  and  movement  patterns. 


g.  Development  of  a  practical  method 
for  aging  dolphin. 

h.  Basic  biostatistics  for  cobia. 
dolphin,  and  wahoo  to  develop  age- 
length  keys  and  maturation  schedules 
for  stock  assessments. 

i.  Impact  of  bag  limits  on  total  catch 
and  landings  of  king  and  Spanish 
mackerel. 

j.  Demand  and/or  supply  functions  for 
the  commercial  king  mackerel  fisheries, 
including  baseline  cost  and  return  data. 
Cooperative  efforts  that  cover  the  entire 
Southeast  and  employ  common 
methodologies  for  all  geographic  areas 
are  strongly  encouraged. 

k.  Sociological  and  anthropological 
surveys  of  coastal  pelagic  fisheries. 

4.  Groundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database  for 
assessments  comes  from  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historic  and  current  size  of  these  fish 
stocks,  their  importance  as  predator  and 
prey  species,  and  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  life  history  is 
needed.  General  research  needs  are: 

a.  Red  drum.  (1)  Size  and  age 
structure  of  the  offshore  aduU  stock  in 
the  Gulf. 

(2)  Life  history  parameters  and  stock 
structure  for  the  Gulf  and  the  South 
Atlantic:  Migratory  patterns,  long-term 
changes  in  abundance,  growth  rates,  and 
age  structure.  Specific  research  needs 
for  Atlantic  red  drum  are  estimates  of 
fecundity  as  a  function  of  length  and 
weight  and  improved  coastwide 
coverage  for  age-length  keys. 

(3)  Catch-and-release  mortality  rates 
from  inshore  and  nearshore  waters. 

b.  Life  history  and  stock  structure  for 
weakfish,  menhaden,  spot,  and  croaker 
in  the  Gulf  and  the  South  Atlantic: 
Migratory  patterns,  long-term  changes  in 
abundance,  grovtrth  rates,  and  age 
structure  and  comparisons  of  the 
inshore  and  offshore  components  of 
recreational  and  commercial  fisheries. 

c.  Improved  catch-and-effort  statistics 
fit)m  recreational  and  commercial 
fisheries,  including  development  of  age- 
length  keys  for  size  and  age  structure  of 
the  catch,  to  develop  production 
models. 

5.  General 

There  are  many  other  areas  of 
research  that  need  to  be  addressed  for 
improved  understanding  and 
management  of  fishery  resources.  These 
include  methods  for  data  collection, 
management,  analysis,  and  better 
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conservation.  Examples  of  high-priority 
research  needs  include — 

a.  Identification  of  fishing 
commiuiities,  characterization  of 
community  dependance  upon  fishery 
resources  and  demographics  of  the 
families  dependent  on  fishing  or  fishing 
related  businesses. 

b.  Development  of  improved  methods 
and  procedures  for  transferring 
technology  and  educating  constituency 
groups  concerning  fishery  management 
and  conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear. 

c.  Compilation  of  baseline  sodo- 
demographic  data  for  describing  the 
social  and  cultural  framework  of 
managed  fisheries. 

d.  Design  and  evaluation  of 
innovative  approaches  to  fishery 
management  with  special  attention 
given  to  those  approaches  that  control 
access  to  specific  fisheries. 

e.  Social^  cultural,  and  /or  economic 
aspects  of  establishing  fishery  reserves. 
Studies  should  employ  surveys  or  other 
accepted  data  collection  methods  and 
should  include  consiunptive  users,  non- 
consumptive  users,  and  persons  not 
dependent  on  use  of  marine  resources. 
Various  management  alternatives 
should  be  considered  in  the  studies, 
e.g..  exclude  all  users,  exclude  all 
consumptive  users,  size  of  reserve, 
anchoring  rules,  or  any  other  relevant 
management  tools. 

f.  Full  development  of  non-Individual 
Transferable  Quota  (ITQ)  methods  to 
limit  fishery  effort  and  participation. 
Examples  could  include  allocation  of 
overall  eHort,  annual  number  of  trips  or 
any  other  methods  to  control  effort.  The 
economic  and  biological  effects, 
including  consideration  of  bycatch 
levels,  should  be  investigated  and 
contrasted  with  expected  outcomes 
under  ITQ  methods.  Recreational,  as 
well  as  commercial  effort  control 
methods,  may  be  investigated. 

g.  Estimation  of  demand  models  for 
recretional  fishing  trips  when  the  target 
species  include  a  single  species,  an 
aggregate  of  related  species,  or  all 
species  combined.  Studies  using  new 
data  hx}m  the  Southeast  economics  add- 
on to  Marine  Recreational  Fisheries 
Statistics  Survey  are  highly  encouraged. 

h.  Sociocultural  survey  of  commercial 
fishing  in  the  Florida  Keys.  Proposals 
should  address  all  fishing  enterprises 
including  potential  sociocultural  effects 
of  large  marine  reserves  in  the  Tortugas 
area. 

B.  Priority  in  program  emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 


developing  fisheries;  improving  the 
understanding  of  factors  affecting 
recruitment  success;  and  generating 
increased  values  and  recreational 
opportunities  from  fisheries.  Projects 
will  be  evaluated  as  to  the  likelihood  of 
achieving  these  benefits  through  short- 
and  long-term  research  efforts,  with 
consideration  given  to  the  magnitude  of 
the  eventual  economic  benefits  that  may 
be  realized. 

XIII.  Evaluation  Criteria 

Successful  applicants  generally  will 
be  recommended  within  210  days  from 
the  date  of  publication  of  this  notice. 
The  earliest  start  date  of  awards  will  be 
about  90  days  after  each  project  is 
selected  and  after  all  NKff'S/applicant 
negotiations  of  cooperative  activities 
have  been  completed  (the  earliest  start 
date  of  awards  will  be  about  300  days 
after  the  date  of  publication  of  this 
notice).  Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
their  applications.  Proposed  projects 
will  be  evaluated  and  ranked  as  follows: 

A.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
cooperative  agreements,  including  those 
that  include  consultants  and  contracts, 
NOAA  will  make  a  determination 
regarding  the  following: 

1.  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

2.  Is  the  proposed  allocation  of  the 
applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

3.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  the 
applicant's  participation? 

4.  Is  the  project  proposal  substantial 
in  character  and  design? 

B.  Applications  meeting  the  above 
requirements  will  be  forwarded  for 
technical  evaluation.  Applicants 
submitting  applications  not  meeting  the 
above  requirements  will  be  notified. 
Evaluations  normally  will  involve 
experts  from  non-NOAA  as  well  as 
NOAA  organizations.  Comments 
submitted  to  NMFS  by  each  evaluator 
will  be  taken  into  consideration  in  the 
ranMng  of  projects.  NMFS  will  provide 
point  scores  on  proposals,  based  on  the 
following  evaluation  criteria: 

1.  Does  the  proposal  have  a  clearly 
stated  goal(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
Project  Narrative?  (30  points) 

2.  Does  the  proposalclearly  identify 
and  describe,  in  the  Project  Outline  and 
Statement  of  Work,  scientifically  valid 


methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points) 

3.  Do  the  principal  investigators 
provide  a  scientifically  realistic 
timetable  to  enable  full  accomplishment 
of  all  aspects  of  the  Statements  of  Work? 
(20  points) 

4.  Do  the  principal  investigators 
define  how  they  will  maintain 
stewardship  of  the  project  performance, 
finances,  cooperative  relationships,  and 
reporting  requirements  for  the  proposal? 
(10  points) 

5.  Are  the  proposed  costs  appropriate 
for  the  scope  of  work  proposed?  (10 
points) 

XIV.  Selection  Procedures 

All  applications  will  be  ranked  by  a 
NMFS  scientific  panel  into  two  groups: 
"Recommended,"  and  "Not 
Recommended."  Proposals  ranked  as 
"Not  Recomlnended"  will  not  be  given 
further  consideration  for  selection  and 
funding.  "Recommended"  rankings  will 
be  presented  to  a  panel  of  non-NOAA 
fishery  experts  who  will  individually 
consider  the  significance  of  the  problem 
addressed  in  each  proiect  propmal,  the 
technical  evaluation,  and  need  for 
funding.  These  panel  members  will 
provide  individual  recommendations  to 
NMFS  on  each  proposal  clasnfied  as 
"Recommended." 

The  non-NOAA  panel  members' 
individual  comments,  recommendations 
and  evaluations,  and  recommendations 
of  the  NMFS  scientific  panel  and  NMFS 
Southeast  Program  Officer  will  be 
considered  by  the  Regional 
Administrator,  Southeast  Region.  NMFS 
(Regional  Administrator).  The  Regional 
Administrator,  in  consultation  with  the 
Assistant  Administrator  for  Fisheries, 
will  (a)  Determine  which  projects  do  not 
substantially  duphcate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
Federal  offices,  (b)  select  the  projects  to 
be  funded,  (c)  determine  the  amount  of 
funds  available  for  each  project,  and  (d) 
determine  which  components  of  the 
selected  projects  shall  be  funded.  The 
exact  amount  of  funds  awarded,  the 
final  scope  of  activities,  the  project 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
between  the  applicant,  the  NOAA 
Grants  Office,  and  the  NMFS  Program 
Staff.  Projects  must  not  be  initiated  by 
recipients  imtil  a  signed  award  is 
received  bom  the  NOAA  Grants  Office. 

NMFS  will  make  project  applications 
available  for  review  as  follows: 

A.  Consultation  with  members  of  the 
fishing  industry,  management  agencies. 
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environmentai  organizations,  and 
academic  instmitions.  NMFS  shall,  at 
its  discretion,  tequest  comments  from 
members  of  th^  fishing  and  associated 
industries,  groups,  organizations,  and 
institutions  wl^o  have  knowledge  in  the 
subject  matter  p^  a  project  or  who  would 
be  affected  by  4  [project. 

B.  Consultation  with  Government 
agencies.  Appl|i»tions  will  be  reviewed 
by  the  NMFS  Southeast  Region  Program 
Office  in  consultation  with  the  NMFS 
Southeast  Fisheries  Science  Center, 
including  appropriate  operations  and 
laboratory  persttinel,  the  NOAA  Grants 
Office  and.  as  aippropriate,  DOC  bureaus 
and  other  Fede^l  agencies. 

XV.  Other  Requbements 

A.  Federal  policies  and  procedures. 
Recipients  and  nibrecipients  are  subject 
to  all  Federal  lakirs  and  Federal  and  DOC 
pohcies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards.  Women  and  minority 
individuals  and  teroups  are  encouraged 
to  submit  appliditibns  under  this 
program.  1 1 

B.  Past  peifontiance.  Any  first-time 
applicant  for  Federal  grant  funds  is 
subject  to  a  pre-award  accounting 
survey  prior  to  execution  of  the  award. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  I 

C.  Pre-award  activities.  If  applicants 
incur  any  costs  p  rior  to  an  award  being 
made,  tiiey  do  s6  solely  at  their  own  risk 
of  not  being  rein  i  jiu-sed  by  the 
Government.  Notjwithstanding  any 
verbal  or  vwitteri  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
pre-award  costs. 

D.  Ato  obligation  of  future  funding.  If 
an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Rlenewal  of  an  award  to 
increase  funding!  br  extend  the  period  of 
performance  is  ai  khe  total  discretion  of 
DOC. 

E.  Delinquent  Federal  debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  or  tiiits  subrecipients  who 
have  any  outstanding  delinquent 
Federal  debt  or  fine  until  either: 

1.  The  delinquW  account  is  paid  in 
full; 

2.  A  negotiated!  ^payment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  anrang^ents  satisfactory  to 
DOC  are  made. 

F.  Name  check\^ew.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intend  a  d  to  reveal  if  any  key 
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individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity.  Potential  non-profit 
and  for-profit  recipients  may  also  be 
subject  to  reviews  of  Dun  and  Bradstreet 
data  or  other  similar  credit  checks. 

G.  Primary  applicant  certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Worlq)lace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  SuspcnisicHi"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2,  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  Subpart  F. 
"Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

.  3.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  contracts  for 
more  than  $100,000,  loans  and  loan 
guarantees  for  more  than  $150,000,  or 
the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

4.  Anti-lobbying  disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
a  Form  SL-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

H.  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  A 
form  SF-LLL  submitted  by  any  tier 


recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

I.  False  statements.  A  false  statement 
on  the  application  is  groimds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

J.  Intergovernmental  review. 
Applications  under  this  program  are 
subject  to  the  provisions  of  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

K.  Requirement  to  buy  American- 
made  equipment  and  products. 
Applicants  are  hereby  notified  tiiat  they 
are  encouraged,  to  the  extent  fsasible,  to 
purchase  American-made  equipment 
and  products  wdth  funding  provided 
under  this  program. 

Classification 


Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
oth«-  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Federal  participation  under  the 
MARFIN  Program  may  include  the 
assignment  of  DOC  scientific  personnel 
and  equipment. 

Reasonable,  negotiated  financial 
compensation  will  be  provided  under 
awards  for  the  work  of  eligible  grantee 
workers. 

Information-collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  control  number  0648- 
0175)  under  the  provisions  of  the 
Paperwork  Reduction  Act. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Public  reporting  burden  for  agency- 
specific  collection-of-information 
elements,  exclusive  of  requirements 
specified  under  applicable  OMB 
circulars,  is  estimated  to  average  4  hours 
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per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  infonnation.  Send  comments 
regarding  this  reporting  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  biuden,  to  NMFS  (see 
A00RE88E8). 

Authority:  15  U.S.C.  713c-3(d). 

Dated:  December  22, 1997. 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheries, 
Nationa]  Marine  Fisheries  Service. 
(FR  Doc.  9ft-289  Filed  1-6-98;  8:45  am] 
BNJJNQ  OOOE  9B10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaplierte 
Administiatlon 

(LD.  123197A] 

Mid-Atlantic  Fisliary  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid- Atlantic  Fishery 
Management  Council  and  the  New 
England  Fishery  Management  Council 
will  have  a  joint  Dogfish  Committee 
meeting  together  with  their  respective 
industry  advisors. 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  22, 1998.  from  10:00 
a.m.  until  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Westin  Suites  (previously 
Doubletree),  4101  Island  Avenue, 
Philadelphia,  PA  19153;  telephone: 
215-365-6600. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  include:  Review  fishery 
management  plan  development 
schedule/progress,  overview  of  biology 
and  fisheries  for  spiny  dogfish,  review 
of  status  of  spiny  dogfish  stock, 
summary  of  scoping  hearing  comments, 
discussion  of  possible  management 
measures,  discussion  of  possible  control 
date,  and  establishment  of  a  plan 
development  team. 


Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
v^th  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  December  31. 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fineries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-320  Filed  1-&-98;  8:45  am] 

nUJNQ  OOOE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  123197B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  Coastal  Pelagic 
Species  Plan  Advisory  Subpanel  will 
hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  January  20,  1998,  at  10:00  a.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  meeting  will  be 
California  Department  of  Tish  and  Game 
office,  330  Golden  Shore,  Suite  50,  Long 
Beach,  CA. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Doyle  Hanan,  telephone:  (619)  546- 
7170;  or  Dr.  Larry  Jacobson,  telephone: 
(619)  546-7117. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
convene  the  reconstituted  subpanel, 
elect  a  chair,  and  discuss  topics 
including  limited  entry,  maximum 
sustainable  yield  control  rules,  and 


other  matters  related  to  the  fishery 
management  plan  for  coastal  pelagic 
species  currently  under  development. 
Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Subpanel  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Subptm^el  action  during  this 
meeting.  Subpanel  action  will  be 
restricted  to  those  issues  specifically  .^ 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
atixiliary  aids  should  be  directed  to  Mr. 
Eric  Greene  at  (503)  326-6352  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  December  31. 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-321  Filed  1-6-98;  8:45  am] 

BHJJNG  OOOE  3S10-«2-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9a-«2»-000] 

Atlantic  City  Electric  Company;  Notice 
of  Filing      . 

December  31, 1997. 

Take  notice  that  on  December  4, 1997, 
Atlantic  City  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  service 
agreements  imder  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
Allegheny  Power  (Allegheny),  and  NESI 
Power  Marketing,  Inc.  (NESI).  imder 
Atlantic  Electric's  market-based  rate 
sales  tariff.  Atlantic  Electric  requests  the 
agreements  be  accepted  to  become 
effective  on  December  4, 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Allegheny 
and  NESI. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vfitii  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motiibn  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.       i 

David  P.  Boei-geiiB , 

Acting  Secretary\ 

(FR  Doc.  98-336  Piled  1-6-98;  8:45  ami 

BILUNQ  CODE  STITHM-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    1 1 

[Dociwt  No.  Em|ll033-00(q 

Automated  Po«i«r  Exchange,  Inc.: 
Notice  of  Filing 

December  31, 19gp 

Take  notice  that  on  December  10, 
1997.  Automatep  Powrer  Exchange.  Inc., 
filed  an  Applio^ttion  for  Disclaimer  of 
Jurisdiction  or,  \^  the  Alternative, 
Acceptance  of  an  Initial  Rate  Filing  and 
Waiver  of  Notice  Requirements,  Certain 
Filing  Requiremi^ts  and  Annual 
Charges.  1 1 

Any  person  d^^iring  to  be  heard  or  to 
protest  said  filiEJ^  should  file  a  motion 
to  intervene  or  pitotest  with  the  Federal 
Energy  Regulatoiy  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accor(^nce  with  Rules  211 
and  214  of  the  Qmunission's  Rules  of 
Practice  and  Procbdure  (18  CFR  385.211 
and  385,214).  Allisudi  motions  or 
protests  should  1^  filed  on  or  before 
January  13, 1998.  Protests  will  be 
considered  by  tha  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  nbt  serve  to  make 
protestants  partiij  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motio^  to  intervene.  Copies 
of  this  filing  are  0n  file  with  the 
Commission  and  ^  available  for  public 
inspection. 
David  P.  Botrgen, 
Acting  Secretary. 

(FR  Doc.  98-348  Fijjd  1-6-98;  8:45  am 
BHJJNQ  OOOE  1717-01 
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DEPARTMENT  0*»  ENERGY 

Federal  Energy  R0gulatory 
Commission 

[Dociwt  No.  ER98-^7-OO0] 

Carolina  Power  ft  Liglit  Company: 
Notice  of  Rling 

December  31, 1997. 

Take  notice  thai  Ion  December  4. 1997. 
Carolina  Power  &  aUght  Company 


(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customer: 
Williams  Energy  Services  Company. 
Service  to  the  Eligible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Carofina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  df 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  oT  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Acting  Secretary. 

(FR  Doc.  97-342  Filed  1-6-97;  8:45  am] 
BILUNQ  COOE  tTM-01-M 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  18  CFR  385.214).  All  such  motibns 
or  protests  should  be  filed  on  or  before 
January  13.  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  98-330  Filed  l-fr-98;  8:45  am] 

HUJNQ  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER95-1586>003.  et  aH] 

Citizens  UtHities  Company;  Notice  of 
Filing 

December  31, 1997. 

Take  notice  that  on  December  15, 
1997,  Citizens  Utilities  Company 
(Citizens),  tendered  for  filing  its  Refund 
Compliance  Report  in  Docket  No. 
OA97-643-000,  in  compliance  with 
tariff  sheets  conforming  to  Qtizens' 
Order  No.  888-A  Settlement  Agreement 
rates,  and  an  amendment  to  the 
Company's  March  28, 1997,  filing  of 
tariff  changes  in  Docket  No.  ER97-2354. 
required  under  Article  3.2  of  the 
Settlement  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Sti?eet,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  ER97-1508-000] 

Consolidated  Edison  Company  of  New 
York.  Inc.;  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  15. 
1997,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
fo^  filing  proposed  supplements  to  its 
Rate  Schedules  FERC  No.  92  and  FERC 
No.  96. 

The  proposed  Supplement  No.  10  to 
Rate  Schedule  FERC  No.  96,  appUcable 
to  electric  delivery  service  furnished  to 
public  customers  and  non-public, 
economic  development  customers  of  the 
New  York  Power  Authority  (NYPA),  is 
a  copy  of  an  electric  rate  settlement 
agreement  approved  by  the  New  York 
Public  Service  Commission  (NYPSC) 
applicable  to  public  customer  electric 
delivery  service.  The  proposed 
Supplement  No.  11  to  Rate  Schedule 
FERC  No.  96  increases  the  rates  and 
chaises  for  public  customer  electric 
delivery  service  by  $9,321,000  annually 
effective  with  the  twelve  month  period 
ending  March  31, 1998. 

The  proposed  Supplement  No.  6  to 
Rate  Schedule  FERC  No.  92,  applicable 
to  electric  deliver  service  to  commercial 
and  industrial  economic  development 
customers  of  the  county  of  Westchester 
Public  Service  Agency  (COWPUSA)  or 
tile  New  York  City  Pubfic  Utility  Service 
(NYCPUS),  is  a  copy  of  an  electric  rate 
settlement  agreement  approved  by  the 
NYPSC  applicable  to  economic 
development  delivery  service. 

These  supplements  would  supersede 
proposed  Supplement  Nos.  10  and  11  to 
Rate  Schedule  FERC  No.  96  and 
proposed  Supplement  No.  6  to  Rate  • 
Schedule  FERC  No.  92  which  Con 
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Edison  tendered  to  the  Commission  on 
January  31, 1997.  These  supplements 
have  never  been  made  efliective  and 
should  be  deemed  superseded  upon 
grant  of  the  relief  requested  in  the 
present  filing. 

Con  Edison  seeks  permission  to  make 
the  rate  increase  to  NYPA  public 
customer  service  effective  as  of  January 
1. 1998. 

A  copy  of  this  filing  has  been  served 
on  NYPA.  COWPUSA.  NYCPUS,  and 
the  New  York  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-331  Filed  1-6-98;  8:45  am) 
BN.LINO  CODE  n\^-o^-^» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EG98-1 4-000] 

Encogen  Hawaii,  LP.;  Notice  of 
Amendment  of  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  31, 1997. 

Take  notice  that  on  December  11, 
1997.  Encogen  Hawaii,  L.P.,  having  its 
principal  office  at  1817  Wood  Street, 
Suite  #550  West,  Dallas,  TX  75201,  filed 
with  the  Commission  an  amendment  to 
its  application  for  a  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Any  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
application  for  exempt  wholesale  ' 
generator  status  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 


385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  9. 1998,  and  must  be  served  on 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergera. 
Acting  Secretary. 

(FR  Doc.  98-329  Filed  1-6-98;  8:45  am) 
anjjNQ  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EQ9e-8-000] 

Enfield  Energy  Centre  Limited;  Notice 
of  Amendment  of  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  31, 1997. 

Take  notice  that  on  December  22. 
1997,  Enfield  Energy  Centre  Limited, 
having  its  registered  office  at  Cam  Lea 
Offices,  975  Mollison  Avenue,  Enfield. 
Middlesex.  EN3  7NN.  England,  filed 
with  the  Commission  an  amendment  to 
its  application  for  a  Commission 
E)etermination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Any  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
application  for  exempt  wholesale 
generator  status  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  9, 1998,  and  must  be  served  on 
Applicant.  Any  person  wishing  to 
become  a  party  must  filer  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-328  Filed  1-6-98;  8:45  am] 

WUMQ  CODE  tZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG98-7-000) 

Enfield  Operations  LLC;  Notice  of 
Amendment  of  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  31, 1997. 

Take  notice  that  on  December  22, 
1997,  Enfield  Operations  L.L.C..  having 
its  registered  office  at  Cam  Lea  Offices, 
975  Mollison  Avenue,  Enfield 
Middlesex.  EN3  7NN,  ^gland,  filed 
with  the  Commission  an  amendment  to 
its  application  for  a  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Any  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
application  for  exempt  wholesale 
generator  status  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  18  CFR  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  9, 1998.  and  must  be  served  on 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary . 
(FR  Doc.  98-327  Filed  1-6-98;  8:45  am) 

BIUJNQ  CODE  a717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-033-000] 

Kansas  City  Power  &  Light  Company; 
Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  1, 1997, 
between  KCPL  and  LG&E  Energy 
Marketing.  KCPL  proposes  an  effective 
date  of  December  1, 1997,  and  requests 
waiver  of  the  Commission's  notice 
requirement.  This  Agreement  provides 
for  Non-Firm  Power  Sales  Service. 
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In  its  filing.  kCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045.    i] 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatpry  Commission,  888 
First  Street,  Ni|:.,  Washington,  D.C. 
20426.  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shdttld  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  die  Commission  in 
determining  tht  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  w^ng  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ai«  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergeffi. 
Acting  Secretary.  I 


[PR  Doc.  98-338 
WXINO  CODE  (717 


'iled'l-6-98;  8:45  am] 


ii^ilec 

r-Ui-M 


no  generation  or  transmission  facilities 
in  the  New  England  Control  Area  and 
have  received  no  energy  related  services 
from  NEPOOL  in  December,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^y  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  wiUi  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
David  P.  Boergen. 
Acting  Secretary. 

(FR  Doc.  98-349  Filed  1-6-98;  8:45  am) 
BiLLMQ  cooE  cnr-oi-M 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1998.  Prote^  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vkishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergen. 

Acting  Secretary. 

(FR  Doc.  98-350  Filed  1-6-98;  8:45  am] 

BNUNQ  CODE  triT^II-M 


DEPARTMENT  pF  ENERGY 

Federal  Energjr  Regulatory 
Commission 

[Docket  No.  ER9fr-109O-000I 

New  England  Ppvter  Pool;  Notice  of 
Filing 


1 


December  31, 1901 

Take  notice  tji^t  on  December  11. 
1997,  the  New  Itigland  Power  Pool 
(NEPOOL  or  POOL),  Executive 
Committee  filed  B  request  for 
termination  of  membership  in  NEPOOL, 
with  a  retroactive  date  of  December  1, 
1997,  of  Houltoh  Water  Company  and 
Madison  Electric  Works  (collectively, 
the  Terminating  Participants).  Such 
termination  is  pursuant  to  the  terms  of 
the  NEPOOL  Agiteement  dated 
September  1.  I9t^l,  as  amended,  and 
previously  signed  by  each  of  the 
Terminating  Participants.  The  New 
England  Power  Pool  Agreement,  as 
amended  (the  NBPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  the  Terminating 
Participants  with  a  retroactive  date  of 
December  1, 199(7!,  would  relieve  those 
entities,  at  their  joint  request,  of  the 
obligations  and  responsibilities  of  Pool 
membership  and  would  not  change  the 
NEPOOL  Agreeni^nt  in  any  manner, 
other  than  to  reniove  the  Terminating 
Participants  from  membership  in  the 
Pool  The  Terminating  Participants  own 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER90-1091-000] 

New  England  Power  Pool;  Notice  of 
Filing 

December  31, 1997. 

Take  notice  that  on  December  11, 
1997,  the  New  England  Power  Pool 
(NEPOOL  or  Pool)  Executive  Committee 
filed  a  request  for  termination  of 
membership  in  NEPOOL,  with  an 
effective  date  of  February  1, 1998,  of 
Working  Assets  Funding  Service,  Inc., 
(Working  Assets).  Such  termination  is 
pursuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1, 1971.  as 
amended,  and  previously  signed  by 
Working  Assets.  The  New  England 
Power  Pool  Agreement,  as  amended  (the 
NEPOOL  Agreement),  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Working  Assets  with  an 
effective  date  of  February  1, 1998. 
would  relieve  Working  Assets,  at  its 
request,  of  the  obligations  and 
responsibilities  of  Pool  membership  and 
would  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
remove  Working  Assets  from 
membership  in  the  Pool.  Working 
Assets  owns  no  generation  or 
transmission  fadfities  in  the  New 
England  Control  Area. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 125-000] 

Northeast  Empire  Umited  Partnership 
«  2;  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  17, 
1997,  Northeast  Empire  Limited 
Partnership  #2  (NELP#2),  c/o  Thomas  D. 
Emero,  Esq.,  Twenty  South  Street,  P.O. 
Box  407,  Bangor,  Maine  04402-0407,  a 
Delaware  corporation,  petitioned  the 
Commission  for  an  order  accepting  rate 
schedule  for  filing  and  granting  waivers 
and  blanket  approvals. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  13, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

David  P.  Bowgen, 

Acting  Secretary. 

(FR  Doc.  98-352  Filed  1-6-98;  8:45  am] 

MIXING  OOOE  S717-01-il 

DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  ER98-943-000] 

Northeast  Utilities  Service  Company; 
Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  5, 1997. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  the  Potomac  Electric 
Power  Company  under  the  NU  System 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Potomac  Electric 
Power  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  E)ecember 
4. 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Bocfgera. 
Acting  Secretary. 

[FR  Doc.  98-346  Filed  1-6-98;  8:45  am] 
BUMQ  COM  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-925-000] 

Northern  Indiana  Public  Service 
Company;  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997, 
Northern  Indiana  Public  Service 


Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Tenaska  Power  Services 
Co. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Tenaska 
Power  Services  Co.,  pursuant  to  the 
Transmission  Service  Tariff  by  Northern 
Indiana  Public  Service  Company  in 
Docket  No.  OA96-47-000  and  allowed 
to  become  effective  by  the  Commission. 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  December  1. 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  12. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  Serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-334  Filed  1-6-98;  8:45  am] 
BtLUNQ  CODE  tm-w-m 


DEPARTMENT  OF  ENERGY    . 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-16(M)0(q 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

December  31, 1997. 

Take  notice  that  on  December  24, 
1997,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-1 60-000,  pursuant  to 
Sections  157.205  and  157.216(b)  of  the 
Commission's  Regulations  imder  the 


Natural  Gas  Act  (NGA)  for  authorization 
to  upgrade  an  existing  delivery  point 
located  in  Hanson  County,  South  Dakota 
for  natural  gas  deliveries  to 
Northwestern  Public  Service  Company 
(NWPS)  authorized  in  blanket  certificate 
issued  in  Docket  No.  CP82-401-000.  all 
as  more  fully  set  forth  in  the  request  on 
fite  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  upgrade  its 
Alexandria  #1  town  border  station  to 
accommodate  increased  interruptible 
transportation  deliveries  to  NWPS.  The 
upgrade  includes  the  replacement  of  the 
existing  meter  run  with  a  new  dual 
meter  rim  all  in  the  existing  Alexandria 
#1  TBS  yard.  Northern  states  that  the 
incremental  volimies  proposed  to  be 
delivered  to  NWPS  at  this  delivery  point 
will  be  125  MMBtu  on  a  peak  day  and 
6,588  MMBtu  on  an  annual  basis. 
Northern  further  states  that  the 
estimated  cost  to  upgrade  the  delivery 
point  would  be  $6,400. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Cojnmission's  Procediuvl  Rules  (18  CFR 
386.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wididrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  96-325  Filed  l-*-95;  8:45  am] 

BILUNQ  COOE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsston 

[Docket  No.  ER98-«35-000]  ^ 

Northem  States  Power  Company, 
(Minnesota  Company),  and  Northem 
States  Power  Company  (Wisconsin 
Company);  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  E)ecember  4, 1997, 
Northem  States  Power  Company 
(Minnesota)  and  Northem  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Continental  Energy  Services 
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L.L.C.  (Customer).  This  Electric  Service 
Agreement  is  at  enabling  agreement 
under  which  N$P  may  provide  to 
Customer  the  ejlfectric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  Original  Voliune  No.  4. 
NSP  requests  ttftt  this  Electric  Service 
Agreement  be  made  effective  on 
November  12, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatbiy  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cbmmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  383.S»14).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12, 199B.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  an^  are  available  for  public 
inspection. 


January  12,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergnv, 
Acting  Secretary. 
(FR  Doc.  9&-341  Filed  1^6-98  ;  8:45  ami 

BILUNQ  CODE  tTIT-^l-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9S-159-000] 

Phelps  Dodge  Corporation, 
Complainant,  v.  El  Paso  Natural  Gas 
Company,  Respondent;  Notice  of 
Complaint 


Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Comm^ion's  Rules.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  30, 1998. 
David  P.  Boergere, 
Acting  Secretary. 

(FR  Doc.  98-324  Filed  1-6-98;  8:45  am) 
MUJNQ  OOOE  •riT-OI-M 


David  P.  Boergeni, 

Acting  Secretary.  \ 

(FR  Doc.  98-340  Piled  1-6-98;  8:45  am] 

MUMQ  CODE  (rir-cliHW 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER08i^36-00(q 

Northern  States  ^ower  Company 
(Minnesota  Comipany);  Notice  of  Filing 

December  31, 199? . 

Take  notice  th  it  on  December  4, 1997, 
Northern  States  Pbwer  Company 
(Minnesota)  (NSfjl,  tendered  for  filing  a 
Non-Firm  Point-t0-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmissi^h  Service  Agreement 
between  NSP  and  Cinergv  Services,  Inc. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
November  17, 19g7,  and  requests  waiver 
of  the  Commission's. notice 
requirements  in  order  for  the 
agreements  to  be  Accepted  for  filing  on 
the  date  requested 

Any  person  deiiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accord£»nce  with  Rules  211 
and  214  of  the  CoWimission's  Rules  of 
Practice  and  Prodeldure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoul4  )ye  filed  on  or  before 


December  31. 1997. 

Take  notice  that  on  December  23 , 
1997,  Phelps  Dodge  Corporation  (PDC), 
2600  North  Central  Avenue,  Phoenix. 
Arizona  85004,  filed  a  complaint  in 
Docket  No.  CP98-1 59-000  pursuant  to 
Section  5  of  the  Natural  Gas  Act  (NGA) 
and  Rule  206  of  the  Commission's  Rules 
of  Practice  and  Procedure.  PDC  has  filed 
this  complaint  requesting  that  the 
Commission  require  El  Paso  Natural  Gas 
Company  (El  Paso)  to  comply  with  the 
terms  and  conditions  of  a  transportation 
service  agreement  which  is  subject  to 
the  Commission's  jurisdiction  under  the 
NGA,  all  as  more  fully  set  forth  in  the 
complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  PDC  complains  that 
contrary  to  the  express  language  of  the 
service  agreement.  El  Paso  has  refused 
to  allow  PDC  to  add  new  delivery  points 
to  provide  firm  transportation  service  at 
a  PDC  facility  not  previously  served  by 
El  Paso.  According  to  PDC,  El  Paso's 
refusal  to  serve  PDC  is  not  based  on  any 
physical  or  operational  system  capacity 
constraint,  since  there  is  an  excess 
transportation  capacity  on  El  Paso's 
system.  Instead,  PDC  believes  that  El 
Paso's  refusal  is  based  on  an  after-the- 
fact  realization  that  honoring 
contractual  commitments  agreed  to  in  a 
recent  comprehensive  rate  settlement 
would  not  result  in  any  additional 
revenue  for  El  Paso  in  a  post-settlement 
environment. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  this 
complaint  should  on  or  before  January 
30, 1998,  file  wiUi  the  Federal  Energy 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER9»-»38-00g] 

Portland  General  Electric  Company: 
Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Enron  Power  Marketing, 
Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30,  1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  November  18, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Enron  Power  Marketing. 
Inc.,  as  noted  in  the  filing  letter. 

Any  person- desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stwet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  {>erson  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boer^rs. 

Acting  Secretary. 

IFR  Doc.  9&-343  Filed  1-6-98;  8:45  am) 

BHXMQ  CODE  (riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ^ 

[DoclMt  No.  ER9&-939-000] 

Portland  General  Electric  Company; 
Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997, 
Portland  General  Electric  Company 
(PGE).  tendered  for  fiUng  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-1 37-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  IGI  Resources. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30. 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  November  18,  1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  IGI  Resources  as  noted  in 
the  filing  letter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Tirst  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  2'14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boer^rs, 
Acting  Secretary. 
IFR  Doc.  98-344  Filed  1-6-98;  8:45  am] 

BILLING  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER98-»40-000] 

Portland  Gerterai  Electric  Company; 
Notice  of  Filing 

December  31. 1997. 

Take  notice  that  on  December  4, 1997. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Voliune  No.  8. 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  PacifiCorp. 

Pursuant  to  18  CFR  35.11.  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30. 1993.  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  November  18, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  PacifiCorp  as  noted  in  the 
filing  letter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Beergers, 
Acting  Secretary. 
(PR  Doc.  98-345  Filed  1-6-98;  8:45  ami 

BILLMQ  CODE  VZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4422-000] 

PSI  Energy,  Inc.;  Notice  of  Filing 

December  31. 1997. 

Take  notice  that  on  December  19. 
1997,  as  supplemented  on  December  24, 
1997,  Cinergy  Services,  Inc.,  on  behalf 
of  PSI  Energy,  Inc.,  filed  a  response  to 


an  earlier  deficiency  letter  fit)m  the 
Office  of  Electric  Power  Regulation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  ot  before 
January  13. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  mojtion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 

(PR  Doc.  98-332  Filed  1-6-98;  8:45  am) 
BILUNQ  COOE  e717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

[Doclcet  No.  Em8-«34-000] 

Rochester  Gas  and  Electric 
Corporation;  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  AIG  Trading 
Corporation  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RG&E's  FERC  Electric 
Tariff.  Original  Volume  No.  3  (Market- 
Based  Rate  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-3553- 
000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
November  12, 1997,  for  the  AIG  Trading 
Corporation  Service  Agreement.  RG&E 
has  served  copies  of  the  filing  on  the 
New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  12. 1998.  Protests  will  be  - 
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considered  by  t^e  Commission  in 
determining  th^  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  partdes  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motiibn  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen 
Acting  Secretary. 

IFR  Doc.  98-339  #|led  1-6-98;  8:45  am] 
nUINQ  CODE  tn7-(  1 .« 


DEPARTMENT  :  f  ENERGY 

Federal  Energy!  Regulatory 
Commisaion 


[Docket  No.  El 


RmJ92 


24-000] 


Southern  Callfolrhia  Ediaon  Company; 
Notice  of  Filing  1 1 

December  31. 1997I 

Take  notice  thMt  on  December  4, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
Authorized  Rep^sentatives'  Procedxu^s 
For  Post-Restructliring  Operations  And 
Accounting  (Procedures),  and  a  Notice 
of  Cancellation  0^  various  rate  schedules 
with  the  City  of  fanning.  The 
Procedures  addr^s  issues  relating  to  the 
operation  of  the  independent  System 
Operator  (ISO)  and  Power  Exchange. 

To  the  extent  n^essary,  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirement  and  Requests  that  the 
Commission  assij^  to  the  Procedures  an 
effective  date  concurrent  writh  the  date 
the  ISO  assumes  operational  control  of 
Edison's  transmi6$ion  facilities,  which 
is  expected  to  be  jjanuary  1, 1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Califomif^and  all  interested 
parties. 

Any  person  deiiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,, Washington.  D.C. 
20426,  in  accord^ce  with  Rules  211 
and  214  of  the  Ccjijimission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  oe  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  thel  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  no^jserve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers. 

Acting  Secretary. 

IFR  Doc.  98-333  Filed  1-6-98;  8:45  am) 

MLUNQ  CODE  •717-01-4I 


must  file  a  motior 
of  this  filing  are  oi 


to  intervene.  Copies 
file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

-     [Doctot  No.  ER98-026-OOO] 

Southern  California  Ediaon  Company, 
Notice  of  Filing 

December  31. 1997. 

Take  notice  that  on  December  4, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the 
Authorized  Representatives'  Procedures 
For  Post-Restructuring  Operations  And 
Accounting  (Procedures),  and  a  Notice 
of  Cancellation  of  various  rate  schedules 
with  the  City  of  Azusa.  The  Procedures 
address  issues  relating  to  the  operation 
of  the  Indepen^nt  System  Operator 
(ISO)  and  Power  Exchange. 

To  the  extent  necessary,  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirement  and  requests  that  the 
Commission  assign  to  the  Procedures  an 
effective  date  concurrent  with  the  date 
the  ISO  assumes  operational  control  of 
Edison's  transmission  facilities,  which 
is  expected  to  be  January  1, 1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  the  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
and  protests  should  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Acting  Secretary. 

[PR  Doc.  98-335  Filed  1-6-98;  8:45  am] 

BILUNO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  No.  ER9B-10M-000] 

Southern  Company  Servicea,  Inc.: 
Notice  of  Filing 

December  31. 1997. 

Take  notice  that  on  December  15, 
1997,  Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company),  submitted  revised 
transmission  service  and  ancillary 
service  rates  for  use  imder  its  Open 
Access  Transmission  Tariff  Southern 
Company  proposes  to  adopt  a  formula 
rate  to  develop  charges  for  firm  and 
non-firm  point-to-point  transmission 
service  and  the  annual  transmission 
revenue  requirement  for  network 
integration  transmission  service. 
Southern  Comjwny  also  proposes  to 
adopt  revised  rates  for  each  of  the  six 
ancillary  services  made  available  vmder 
its  Tariff. 

Southern  Company  requests  that  the 
Commission  consolidate  Docket  Nos. 
ER94-1 348-000,  ER95-1468-O00, 
OA96-27-000  and  this  proceeding. 
Southern  Company  also  suggests  a 
possible  resolution  of  these  pending 
proceedings.  Finally,  Southern 
Company  requests  an  effective  date  for 
its  filing  of  January  1,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.W.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  13. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
musyile  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Acting  Secretary. 

IFR  Doc.  98-351  Filed  1-6-98;  8:45  am] 

BILUNG  CODE  6717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER98-1 1 49-000] 

Southern  Energy  Retail  Trading  and 
Marfcetir>g,  inc.;  Notice  of  Filing 

December  31. 1997. 

Take  notice  that  on  December  19, 
1997.  Southern  Energy  Retail  Trading 
and  Marketing,  Inc.  (SERTM),  filed  an 
application  requesting  acceptance  of  its 
proposed  Market  Rate  Tariff,  waiver  of 
certain  regulations,  and  blanket 
approvals.  The  proposed  tariff  would 
authorize  SERTM  to  engage  in 
wholesale  sales  of  capacity- and  energy 
to  eligible  customers  at  market-based 
rates  as  a  power  marketer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  13. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comnfission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-353  Filed  1-6-98;  8:45  am) 

aiUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Fedeal  Energy  Regulatory 
Commission 

^Xwlcet  No.  CP98-161-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

December  31, 1997. 

Take  notice  that  on  December  24, 
1998,  Tennessee  Gas  Pipeline  Company 
(Termessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP98- 
161-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct  a 
new  delivery  point  for  Lederle 
Laboratories  (Lederle).  under 


Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  install  a  new 
delivery  point  on  its  system  at 
approximate  Mile  Post  329^1+7.8,  in 
Bergen  County.  New  Jersey,  to  provide 
dehveries  of  up  to  10,800  Dekatherms  of 
natural  gas  per  day  to  Lederle. 
Tennessee  states  that  to  establish  this 
delivery  point,  it  will  install  a  four-inch 
hot  tap  assembly,  approximately  150 
feet  of  four-inch-diameter 
interconnecting  pipe  and  electronic  gas 
measurement  equipment  on  its  existing 
right-of-way.  Tennessee  states  that 
Douglas  Pipeline  Company  (Douglas), 
on  Lederle's  behalf,  will  install  the 
measurement  facility  on  a'site  adjacent 
to  Tennessee's  existing  right-of-way. 
Termessee  states  that  Douglas  will 
reimburse  Tennessee  on  Lederle's'behalf 
for  the  cost  of  this  project  which  is 
approximately  $82,900. 

Tennessee  states  that  i^limies 
delivered  to  Lederle  after  the 
construction  of  the  delivery  point  will 
not  exceed  the  total  volumes  authorized 
prior  to  the  request,  and  that  the 
construction  of  this  delivery  point  is  not 
prohibited  by  Tennessee's  existing  tariff. 
In  addition,  Tennessee  states  that  it  has 
sufficient  capacity  to  accomplish 
deliveries  at  the  proposed  point  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-326  Filed  1-6-98;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-032-OOO] 

The  Washington  Water  Power 
Company;  Notice  of  Filing 

December  31, 1997. 

Take  notice  that  on  December  4, 1997, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Non- 
Firm  Point-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Tariff— FHRC  Electric 
Tariff,  Volume  No.  8,  with  ConAgra 
Energy  Services.  Inc.,  and  Engage 
Energy  US,  LP.  WWP  requests  the 
Service  Agreements  to  be  given  effective 
dates  of  December  1. 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-337  Filed  1-6-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

December  31. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-project 
Use  of  Project  Lands  and  Waters. 

b.  Project  No.:  1494-151. 

c.  Date  Filed:  November  5, 1997. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola. 
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f.  Location:  Tb9  proposed  fiacillties 
would  be  locate^lon  Gray's  Hollow  on 
(kand  Lake  O'  the  Cherokees  in 
Delaware  County,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  78t(a)-fl25(r). 

h.  Applicant  Contact:  Mary  Von 
Drehle,  Grand  Riyer  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301.  (918) 
256-5545.  I  " 

i.  FERC  Contact:  Jon  Co&ancesco, 
(202) 219-0079. 

j.  Comment  D6^:  February  18, 1998. 

k.  Description  \^  Project:  Grand  River 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  Commission 
authorization  to  permit  Harry  Cole, 
d/b/a  Dripping  Springs  to  install  a    = 
floating,  covered  boat  dock,  containing 
21  slips  in  conjunction  with  6  existing, 
floating,  private  bloat  docks,  including  a 
fuel  dock  and  sotAe  covered  docks,  with 
a  total  of  24  slips.  The  existing  and 
proposed  docks  would  be  used  as  a 
commercial  facility  to  serve  the  patrons 
of  Dripping  Spring. 

1.  This  notice  also  consists  of  the 
following  standard  paroffvphs:  B.  Cl. 
and  D2. 

B.  Comments.  Protests,  or  Motions  to  r 
Intervene— AnydAe  may  submit 
comments,  a  proisst,  or  a  motion  to 
intervene  in  accqiidance  with  the 
requirements  of  fUiles  of  Practice  and 
Procedure,  18  Cfflt  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commi^ion  MriU  consider  all 
protests  or  otherjqomments  filed,  but 
only  those  who  fi^  a  motion  to 
intervene  in  accondance  with  the 
Commission's  Riiles  may  become  a 
party  to  the  proc^^ing.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  foy  khe  particular 
application. 

^rvice  of  Responsive 
lings  must  bear  in 
e  title 


Cl.  Filing  and 
Documents — ^An;^ 
all  capital  letters 
"COMMENTS 
"RECOMMEND. 
AND  CONDI 
"MOTION  TO" 
applicable,  and 


^TIONS  FOR  TERMS 
',  "PROTEST",  OR 
IVENE",  as 
ie  Project  Nxmiber  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.|  {0426.  Motions  to 
intervene  must  alkb  be  served  upon  each 
representative  of  ue  AppUcant 
specified  in  the  pk  rticudar  application. 

D2.  Agency  Cotfi  ments— The 
Commission  invites  federal,  state,  and 
local  agencies  to  me  comments  on  the 


described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presvime  that  the 
agency  has  none.  One  copy  of  an 
'agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 

David  P.  Boergm, 

Acting  Secretary. 

(PR  Doc.  98-354  Filed  1-6-98;  8:45  am] 

MUJNQ  CODE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Application  Ried  With  the 
Commiaaion 

December  31, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Action:  Proceeding 
Piu^uant  to  Reserved  Authority  to 
Determine  Whether  Modifications  to 
License  are  Appropriate. 

b.  Project  No.:  7481-068. 

c.  License  /ssued:  October  13, 1987. 

d.  Licensee:  NYSD  Ltd  Partnership. 

e.  Name  of  Project:  New  York  State 
Dam  Hydroelectric  Project. 

/.  Location:  Mohawk  River,  Albany 
County,  New  York. 

g.  Authorization:  Article  15  of  the 
project  license. 

Licensee  Contact:  Mr.  Steve  Jackovski, 
Adirondack  Hydro  Development 
Corporation,  39  Hudson  Falls  Road, 
South  Glens  Falls,  NY  12803,  (518)  747- 
0930. 

i.  FERC  Contact:  Timothy  Welch, 
(202)  219-2666. 

/.  Comment  Date:  February  18, 1998. 

k.  Description  of  proceeding:  The 
Commission  has  initiated  a  proceeding 
to  determine  if  reserved  au^ority  imder 
article  15  of  the  project  license  should 
be  used  to  require  expanded  operation 
of  a  fishway.  The  proceeding  is  in 
response  to  concerns  raised  by  the  U.S. 
Fish  and  Wildlife  Service  (FWS) 
regarding  the  impacts  of  project-induced 
turbine  mortaUty  on  downstream 
migrating  adult  blueback  herring.  The 
FWS  believes  that  the  fiishway  should  be 
operated  from  Jime  through  August, 
dining  the  adult  blueback  herring  out 
migration  period.  The  fishway  is 
currently  operated  from  August  through 
September  for  protection  of  downstream 
migrating  juvmile  blueback  herring. 


On  June  14, 1996,  the  Commission 
issued  a  Draft  Environmental 
Assessment  (DEA)  analyzing  the 
environmental  impacts  of  oi>erating  the 
existing  fishway  for  downstream 
migrating  adult  blueback  herring. 
Copies  of  the  DEA  can  be  obtained  by 
contacting  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments— The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time, 
specified  for  filing  conunents,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to^ 
the  applicant's  representatives. 
DavMP.] 


Acting  Secretary. 

[PR  Doc  98-355  Filed  1-6-98;  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

[OPP-a0445;  FRL-67ei-3] 

Rec«ipt  of  an  Application  to  Amend  a 
Microbtal  Pesticide  Producrs 
Composition  Via  Recomt>inant  DNA 
Technology 

aqency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  amend  a  Bacillus 
thuringiensis  subspecies  Icurstaki 
EG7841  product  by  using  a  modified 
construct  of  this  active  ingredient 
during  commercial  production.  The 
Agency  has  determined  that  this 
amenthnent  application  may  be  of 
regional  and  national  significance. 
Therefore,  the  Agency  is  soliciting 
public  comments  on  this  amendment 
application. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  February  6, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
persm,  deliver  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Ar&ngton.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketdepamaiI.epa.gov.  Follow  the 
instmcticms  under  the 
SUPPIJEMENTARY  INFORMATION 
unit  of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Informatirai  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  #1,  2805 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-8715;  e-mail: 
mendelsohn.mike@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
receipt  of  this  amendment  application 
does  not  imply  a  decision  by  the  Agency 
on  this  application. 

An  application  to  amend  CRYMAX 
Bioinsecticide  (EPA  Reg.  No.  5563&-34) 
was  received  from  Ecogen,  Inc.,  2005 
Cabot  Boulevard  West,  Langhome,  PA 
19047-3023.  The  proposed  amendment 
involves  modifying  the  Bacillus 
thuringiensis  subspecies  kurstaki 
EG7841  product  by  using  a  modified 
construct  of  the  active  ingredient  during 
commercial  production.  The  cry  gene 
carried  by  the  recombinant  plasmid  in 
EG7841  was  modified  by  site-directed 
mutagenesis  to  incorporate  a  single 
amino  acid  substitution  in  its  encoded 
cry  protein.  Following  review  of  this 
amendment  and  any  comments  received 
in  response  to  this  notice,  EPA  may 
approve  the  amendment,  ask  for 
additional  data  prior  to  making  a 
regulatory  decision,  or  deny  the 
application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  doounent  under 
docket  control  number  "OPP-30445" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Vii^nia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  doounent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
30445."  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection.  Genetically 
engineered  microbial  pesticides. 


Dated:  December  24, 1997. 
Katlileen  D.  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  98-361  Filed  1-6-98;  8:45  am) 
BILUNQ  CODE  asa0-6fr-f 


ENVIRONMENTAL  PROTECTION 
AQENCY 

Proposed  Administrative  Order  on 
Consent;  Portland  Cement  Site,  Salt 
L^iM  County,  UT 

agency:  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Proposed  Landowner  and 
Prospective  Piuchaser  Settlements. 

SUMMARY:  Notice  is  hereby  given  of  two 
proposed  Settlement  Agreements  under 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  &id  the 
inherent  authority  of  the  Attorney 
General  of  the  United  States  concerning 
the  Portland  Cement  Site  in  Salt  Lake 
County,  Utah  (the  "Site").  The  first 
proposed  Settlement  Agreement 
requires  the  settling  party,  the  Horman 
Family  Trust  to  pay  $45,000  to  resolve 
certain  claims  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the 
remediation  of  the  Site  and  $5,000  to 
the  United  States  Department  of  Interior 
("IX)I")  to  resolve  certain  claims  for 
natural  resources  affected  by 
contamination  at  the  Site.  In  addition, 
the  Horman  Family  Trust  will 
implement  specific  institutional 
controls  to  assure  that  remediation 
performed  at  the  Site  is  effective  and 
permanent.  The  second  proposed 
Settlement  Agreement  requires  the 
settling  party.  Redwood  Development, 
LLC,  to  pay  $45,000  to  resolve  certain 
claims  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the 
remediation  of  the  Site  and  $5,000  to 
the  United  States  Department  of  Interior 
("DOI")  to  resolve  certain^laims  for 
damages  to  natural  resources  affected  by 
contamination  at  the  Site.  In  addition 
Redwood  Development,  LLC.  will 
implement  specific  institutional 
controls  to  assiue  that  remediation 
performed  at  the  Site  is  effective  and 
permanent. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  February  6, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Matthew  Cohn,  (8ENF-L), 
Senior  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 


ADDRESSES 

addressed  1 
Environme 


UMI 
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Denver.  Colorad)  80202-2466,  and 
should  refer  to:  ki  the  Matter  of: 
Portland  Cemei  i-Honnan-Redwood 
Settlement  Agn^ments. 
RM  FUFTTHER  INFORMATION  CONTACT: 
Matthew  Cohn,i(|BENF-L),  Senior 
Enforcement  Atkbmey,  U.S. 
Environmental  tVotection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colora^b,  80202-2466,  (303) 
312-6853. 

SUPPLEMENTARY  information:  Copies  of 
the  proposed  Settlement  Agreements 
may  be  obtained  in  person  or  by  mail 
from  Sharon  Ahandschan,  Enforcement 
Specialist  (ENF-T),  Environmental 
Protection  Agenqy,  Region  VIII,  999 
18th  Street,  Suil^  500,  Denver, 
Colorado,  80202-^2466,  (303)  312-6957. 

Dated:  Decembdn  18, 1997. 
Carol  Rushin, 

Assistant  Regional  Administrator.  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice. 

(FR  Doc;  98-110  F  i  ed  1-6-98;  8:45  am) 

MLLMQ  COOE  «6W-a  >  M 


ENVIRONMENTAL  PROTECTION 
AGENCY  II 

[FRL-6947-7]       || 

Proposed  AdmMstratlve  Settlement 
Under  the  Comb^iensive 
Environmental  RiMponse, 
Compensation.  WkJ  Liability  Act;  in  Re: 
Qaynor  Stafford  industries  Superfund 
Site;  Stafford.  CT 

AGENCY:  Environ  mental  Protection 
Agency. 

ACTION:  Notice  of  proposed  prospective 
purchaser  agreeibbnt  and  request  for 
public  comment.  | 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
a  prospective  purchaser  agreement  to 
address  claims  under  the 
Comprehensive  Environmental   . 
Response,  Comp^jisation.  and  Liability 
Act  of  1980.  as  aiaended  (CERCLA).  42 
U.S.C.  9601  et  seq^.  Notice  is  being 
published  to  infojrtn  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  ccfibment.  The  settlement 
is  intended  to  re^ilve  the  liability  under 
CERCLA  of  C  &  Q  industrial.  L.L.C..  for 
injimctive  relief  aid  fw  costs  incuiired 
or  to  be  incurred  by  EPA  in  conducting 
response  actions  at  the  Gaynor  Stafford 
Industries  SuperfUnd  Site  in  Stafford, 
Connecticut.        i ' 

DATES:  Comments  knust  be  provided  on 
or  before  February  6, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Pmtection  Agency, 


Region  I,  JFK  Federal  Building, 
Mailcode  RAA,  Boston,  Massachusetts 
02203,  and  should  refer  to:  In  re:  C  &  C 
Industrial,  L.L.C.,  U.S.  EPA  Docket  No. 
CERCLA-I-97-1096. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Zucker,  U.S.  Environmental 
Protection  Agency,  J.F.K.  Federal 
Building,  Mailcode  SES,  Boston, 
Massachusetts  02203,  (617)  565-3444. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C. 
9601  et  seq.,  notice  is  hereby  given  of 
a  proposed  prospective  purchaser 
agreement  concerning  the  Gaynor 
Stafford  Industries  Superfund  Site  in 
Stafford.  Connecticut.  The  settlement 
was  approved  by  EPA  Region  I  on 
November  15. 1997.  and  by  the  U.S. 
E)epartment  of  Justice  on  E)ecember  8, 
1997,  subject  to  review  by  the  public 
pursuant  to  this  Notice.  C  &  C 
Industrial,  L.L.C.  has  executed  a 
signature  page  committing  it  to 
participate  in  the  settlement.  Under  the 
proposed  settlement,  the  Setting 
Respondent  is  required  to  pay  $30,000 
to  the  Hazardous  Substances  Superfund 
and  to  provide  access  to  the  property.  In 
exchange,  the  Settling  Respondent  is 
granted  a  covenant  not  to  sue  under 
CERCLA  and  protection  from 
contribution  actions  or  claims  under 
CERCLA  with  respect  to  the  existing 
contamination  at  the  site.  EPA  believes 
the  settlement  is  fair  and  in  the  public 
interest. 

EPA  will  receive  written  comments 
relating  to  this  settlement  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Audrey  Zucker,  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  SES.  Boston, 
Massachusetts  02203,  (617)  565-3444. 

The  Agency's  response  to  any 
comments  received  vdll  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building. 
Mailcode  RAA.  Boston.  Massachusetts 
02203  (U.S.  EPA  Docket  No.  CERCLA- 
I-97-1096). 

Dated:  December  12. 1997. 
JohnP.DeVillan^ 
Beponal  Administrator. 
[FR  Doc.  98-356  Filed  1-6-98;  8:45  am] 
BHJJNQ  COK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-S»46-1] 

Proposed  Administrative  Order  on 
Consent;  Reclaim  Barrel  Site,  Salt  Lake 
County,  UT 

AQBiiCY:  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Proposed  Section  122(g)(4)  De 
Minimis  Settlements. 


summary:  In  accordance  with  the 
requirements  of  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  42  U.S.C. 
9601  et  seq.,  notice  is  hereby  given  of 
a  proposed  de  minimis  settlement 
agreement  under  Section  122(g)(4),  42 
U.S.C.  9622(g)(4),  concerning  the 
Reclaim  Barrel  Site  in  Salt  Lake  County 
Utah  (the  "Site").  The  proposed 
Administrative  Order  on  Consent  (AOC) 
requires  the  settling  party,  Western 
Dairymen  Cooperative,  Incorporated  to 
pay  a  total  of  $1,104  to  resolve  its 
liability  for  response  costs  incurred  and 
to  be  incurred  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the 
remediation  of  the  Reclaim  Barrel  Site. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  February  6, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to  Matthew  Cohn,  (8ENF-L), 
Senior  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency. 
Region  Vm,  999  18th  Street.  Suite  500, 
Denver.  Colorado  80202-2466,  and 
should  refer  to:  In  the  Matter  of:  Reclaim 
Barrel  Site  Administrative  Settlement 
Agreement. 

FOR  FURTHER  INFORMATION  COKTACT: 
Matthew  Cohn,  (8ENF-L),  Senior 
Enforcement  Attorney,  U,S. 
Environmental  Protection  Agency, 
Region  Vm.  999  18th  Street.  Suite  500. 
Denver,  Colorado.  80202-2466.  (303) 
312-6853. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
Section  122(g)(4),  42  U.S.C.  9622(g)(4). 
Administrative  Order  on  Consent  De 
Minimis  Settlement:  In  accordance  with 
Section  122(g)(4)  of  CERCLA.  42  U.S.C. 
9622(g)(4).  notice  is  hereby  given  that 
the  terms  of  an  Administrative  Orders 
on  Consent  (AOC)  for  a  de  minimis 
settlement  has  been  agreed  to  by  the 
settling  party,  Western  Dairymen 
Cooperative,  Incorporated. 

By  the  terms  of  the  proposed  AOC. 
Western  Dairymen  Cooperative. 
Incorporated  vrill  pay  $1,104  to  the  EPA 
Hazardous  Substance  Superfrmd.  In 
exchange  for  payment,  as  provided  for 
by  CERCLA,  the  settling  party  will 
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receive  a  covenant  not  to  sue  for 
liability  under  sections  106  and  107(a) 
of  CERCLA,  42  U.S.C.  9606  and  9607(a). 
and  contribution  protection  under 
Section  122(g)  of  CERCLA,  42  U.S.C. 
9622(g). 

The  amount  that  will  paid  is  directly 
related  to  the  amount  of  hazardous 
substances  that  Western  Dairymen 
Cooperative,  Incorporated  contributed 
to  the  Site,  including  a  premium 
payment  related  to  future  response 
costs. 

U.S.  EPA  will  receive,  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication,  comments  relating  to  the 
proposed  administrative  de  minimis 
settlement  agreement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  in  person  or  by  mail  from 
Sharon  Abendschan,  Enforcement 
Specialist  (ENF-T),  Environmental 
Protection  Agency,  Region  Vin,  999 
18th  Street.  Suite  500,  Denver. 
Colorado.  80202-2466,  (303)  312^957. 

Dated:  December  18. 1997. 
Carol  Rushin, 

Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice. 

[FR  Doc.  98-106  Filed  1-6-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6947-1] 

Revised  Draft  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  General  Permits  for  the 
Eastern  Portion  of  Outer  Continental 
Shelf  (OCS)  of  the  Gulf  of  Mexico 
(GMG280000) 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Revised  Draft  (NPDES) 
General  Permit  Reissuance,  Notice  to 
States  of  Mississippi,  Alabama  and 
Florida  for  Consistency  Review  with 
approved  Coastal  Management 
Programs. 

summary:  The  Regional  Administrator 
(RA)  of  EPA  Region  4  (the  "Region")  is 
today  proposing  to  revise  in  part  Draft 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  for  the  Outer  Continental  Shelf 
(OCS)  of  the  Gulf  of  Mexico  (General 
Permit  No.  GMG280000),  published  at 
61  FR  64876  on  December  9,  1996  for 
discharges  in  the  Ofiishore  Subcategory 
of  the  Oil  and  Gas  Extraction  Point 
Source  Category  (40  CFR  part  435, 
subpart  A).  The  existing  permit,  jointly 
issued  by  Regions  4  and  6  and 


published  at  51  FR  24897  on  July  9, 
1986,  authorizes  discharges  from 
exploration,  development,  and 
production  facilities  located  in  and 
discharging  to  all  Federal  waters  of  the 
Gulf  of  Mexico  seaward  of  the  outer 
boundary  of  the  territorial  seas.  Region 
6  issued  a  frnal  permit  (General  Permit 
No.  GMG290000)  for  the  Western 
portion  of  the  OCS  of  the  Gulf  of 
Mexico,  published  at  57  FR  54642  on 
November  19. 1992  for  facilities  in 
Federal  waters  seaward  of  Louisiana 
and  Texas  Waters.  Today's  version 
extends  permit  coverage  to  the  Central 
Planning  Area,  except  speciHed  areas  of 
the  Central  Planning  Area  which  are 
designated  as  Areas  of  Biological 
Concern.  Today's  proposed  revised  draft 
NPDES  permits  cover  existing  and  new 
source  facilities  in  the  Eastern  Planning 
Area  (Alternative  B  of  the 
Environmental  Impact  Statement  (EIS)) 
with  operations  on  Federal  leases 
occurring  in  water  depths  seaward  of 
200  meters,  occurring  offshore  the 
coasts  of  Florida  and  Alabama,  and 
existing  and  new  source  facilities  in  the 
Central  Planning  Area  (Alternative  A  of 
the  EIS),  with  operationS^ocated  in  and 
discharging  pollutants  to  federal  waters 
in  lease  blocks  located  seaward  of  the 
outer  boundary  of  the  territorial  seas 
offshore  Mississippi  and  Alabama.  The 
western  boimdary  of  the  coverage  area 
is  demarcated  by  Mobile  and  Viosca 
Knoll  leases  located  seaward  of  the 
outer  boundary  of  the  territorial  seas 
from  the  coasts  of  Mississippi  and 
Alabama  in  the  Central  Plaiming  Area; 
except  specific  areas  in  the  Central 
Planning  Area  which  may  be  designated 
by  EPA  as  Areas  of  Biological  Concern 
(See  Fact  Sheet  and  Draft  Environmental 
Impact  Statement).  The  eastern 
boundary  of  the  coverage  area  is 
demarcated  by  the  Vernon  Basin  leases 
north  of  the  26°  parallel  and  in  water 
depths  seaward  of  200  meters. 

All  permittees  holding  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  dates  of 
the  new  general  permits  (operating 
facilities)  in  these  areas  must  file  a 
written  notice  of  intent  to  be  covered  by 
either  the  new  general  permit  for 
existing  sources  or  the  new  general 
permit  for  new  sources  within  60  days 
after  publication  of  the  final 
determination  on  this  action.  Non- 
operational  leases,  i.e.,  those  on  which 
no  discharges  have  taken  place  in  the  2 
years  prior  to  the  effective  date  of  the 
new  general  permits,  are  not  eligible  for 
coverage  under  either  general  permit, 
and  their  coverage  under  the  old  general 
permit  will  terminate  on  the  effiective 
date  of  the  new  general  permits.  No 


NOI's  will  be  accepted  on  non- 
operational  or  newly  acquired  leases 
until  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
The  notice  of  intent  must  contain  the 
information  set  forth  in  40  CFR 
122.28(b)(2)(ii)  and  Section  A.4  of  the 
NPDES  permit.  In  accordance  with  Oil 
and  Gas  Extraction  Point  Source 
Category;  Offshore  Subcategory  Effluent 
Guidelines  and  New  Source 
Performance  Standards  published  at  58 
FR  12454  on  March  4. 1993,  EPA  Region 
4  is  making  an  Environmental  Impact 
Statement  (EIS)  available  concurrently 
with  the  general  permits  for  review 
during  the  public  comment  period  that 
addresses  potential  impacts  from 
facilities  that  may  be  defined  as  new 
sources  in  the  context  of  a 
comprehensive  offishore  permitting 
strategy.  As  set  forth  in  Section  2.4.2  of 
the  EIS  and  information  received,  the 
Regional  Administrator  has  determined 
that  the  area  in  the  Eastern  Planning 
Area  shoreward  of  the  200  meter  depth 
and  certain  designated  areas  in  the 
Central  Planning  Area  includes 
extensive  live  bottom  and  other  valuable 
marine  habitats  and  includes  areas  of 
biological  concern,  which  should  be 
subject  to  more  stringent  review  based 
on  the  ocean  discharge  criteria  under 
Section  403  of  the  Clean  Water  Act 
(CWA)  and  findings  of  the  EIS. 
Accordingly,  individual  permits  will  be 
issued  for  operating  facilities  on  lease 
blocks  traversed  by  and  shoreward  of 
the  200  meter  water  depth  in  the  Eastern 
Planning  Area  and  certain  designated 
areas  of  biological  concern  in  the 
Central  Planning  Area.  Owners  or 
operators  of  those  leases  will  be  notified 
in  writing  that  an  individual  permit  is 
required.  A  brief  statement  of  the 
reasons  for  this  decision  will  be 
provided,  together  with  an  application 
form  and  a  deadline  for  filing  the 
application.  If  a  timely  application  is 
received,  general  permit  coverage  will 
continue  and  shall  automatically 
terminate  on  the  date  final  action  is 
taken  on  the  individual  NPDES  permit 
application,  in  accordance  with  40  CFR 
122.28(b)(3)(ii).  No  application  will  be 
accepted  for  non-operational  leases 
imtil  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
Owners  of  non-operational  leases  and 
operators  who  neither  file  a  notice  of 
intent  nor  an  individual  permit 
application  will  lose  coverage  under  the 
old  general  permit  on  the  effective  date 
of  the  new  general  permits. 

As  proposed,  these  NPDES  general 
permits  include  BPT,  BCT,  and  BAT 
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limitations  for  fekisting  sources  and 
NSPS  limitationk  for  new  sources  as 
recently  promujlgated  in  the  effluent 
guidelines  for  the  offshore  subcategory 
at  58  FR 12454  (March  4, 1993).  The 
permits  also  address  a  decision  of  the 
Ninth  Circuit  Court  of  Appeals  by 
establishing  limits  on  cadmium  and 
mercury  and  by  temoving  references  to 
Alternative  Toxicity  Requests.  In 
addition,  the  permits  delete  references 
to  the  Diesel  Pi^lj  Monitoring  Program, 
incorporate  a  nelv  limitation  on  garbage 
discharges  consastent  with  the 
regulations  of  tl^e  U.S.  Coast  Guard, 
clarify  the  appljqability  of  some  of  the 
permit's  effluenltl  limitations  and 
reporting  requinaments,  establish 
aquatic  toxicity  limitations  for  produced 
water,  and  include  a  reopener  clause. 

ADDRESSES:  Persbns  wishing  to 
comment  upon  or  object  to  any  aspects 
of  this  permit  reissuance  or  wishing  to 
request  a  public  hearing,  are  invited  to 
submit  same  in  Writing  within  forty-five 
(45)  days  of  thisl^otice  to  the  Office  of 
Environmental  Assessment,  United 
States  Environmental  Protection 
Agency,  Region  '4,  Atlanta  Federal 
Center,  61  Forsyth  Street,  S.W..  Atlanta, 
GA  30303-3104  Attention:  Ms.  Lena 
Scott. 

DATES:  Commen  -i  i  _ 
action  must  be  ref»: 
1998. 


on  this  proposed 
ived  by  February  23, 


I 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Roosevelt  Childress,  Chief.  Surface 
Water  Permits  Section,  telephone  (404) 
562-9279,  or  Mrj  JLarry  Cole, 
Environmental  Ertgineer,  telephone 
(404)  562-9307  or  the  following 
address:  Water  Management  Division, 
Surface  Water  Pecmits  Section,  U.S. 
EPA,  Region  4.  Atlanta  Federal  Center, 
61  Forsyth  Street.  S.W.,  Atlanta,  GA 
30303-3104. 
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SUPPLEMSHTAL  »IR>RMATKM: 

Procedures  for  Reaching  a  Final  Permit 
Decision 

Pursuant  to  40  CFR  124.13,  any 
person  who  believes  any  condition  of 
the  permit  is  inappropriate  must  raise 
all  reasonably  ascertainable  issues  and 
submit  all  reasonably  available 
arguments  in  full,  supporting  their 
position,  by  the  close  of  the  comment 
period.  All  comments  on  the  proposed 
revised  NPDES  general  permits  and  the 
EIS  received  within  the  45-day  period 
will  be  considered  in  the  formulation  of 
final  determinations  regarding  the 
permit  reissuance.  EPA  will  consider  all 
written  comments  submitted  pursuant 
to  this  notice  of  revised  draft  general 
permit,  as  well  as  all  vmtten  comments 
submitted  pursuant  to  the  December  9, 
1996  draft  general  permit  and  all 
comments  received  during  the  four  (4) 
public  hearings  for  the  draft  general 
permit. 

After  consideration  of  all  written 
comments  and  the  requirements  and 
pohcies  in  the  Act  and  appropriate 
regulations,  the  EPA  Regional 
Administrator  will  make  determinations 
regarding  the  permit  reissuance.  If  the 
determinations  are  substantially 
unchanged  from  those  announced  by 
this  notice,  the  Administrator  will  so 
notify  all  persons  submitting  written 
comments.  If  the  determinations  are 
substantially  changed,  the 
Administrator  will  issue  a  public  notice 
indicating  the  revised  determinations. 

A  formal  hearing  is  available  to 
challenge  any  NPDES  permit  issued 
according  to  the  regulations  at  40  CFR 
124.15  except  for  a  general  permit  as 
cited  at  40  CFR  124.71.  Persons  affected 
by  a  general  permit  may  not  challenge 
the  conditions  of  a  general  permit  as  a 
right  in  hirther  Agency  proceedings. 
They  may  instead  either  challenge  the 
general  permit  in  court,  or  apply  for  an 


individual  permit  as  specified  at  40  CFR 
122.21  as  authorized  at  40  CFR  122.28, 
and  then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
permit.  Additional  information 
regarding  these  procedures  is  available 
by  contacting  Mr.  David  M.  Moore, 
Office  of  Regional  Counsel  at  (404)  562- 
9547. 

Procedures  for  Obtaining  General 
Permit  Coverage 

Notice  of  Intent  (NOI)  requirements 
for  obtaining  coverage  for  operating 
facilities  under  both  permits  are  stated 
in  Part  I  Section  A.4  of  the  general 
permit.  Coverage  imder  the  new  general 
permit  is  effective  upon  receipt  of 
notification  of  inclusion  from  the 
Director  of  the  Water  Management 
Division.  EPA  vdll  act  on  the  NOI 
within  a  reasonable  period  of  time. 

Exclusion  of  Non-Operational  Leases 

These  permits  do  not  apply  to  non- 
operational  leases,  i.e.,  those  on  which 
no  discharge  has  taken  place  in  the  2 
years  prior  to  the  effective  dates  of  the 
new  general  permit.  EPA  will  not  accept 
NOI's  for  such  leases,  and  these  general 
permits  will  not  cover  such  leases.  Non- 
operational  leases  will  lose  coverage 
under  the  old  general  permit  on  the 
effective  date  of  the  new  general 
permits.  No  subsequent  exploration, 
development  or  production  activities 
may  take  place  on  these  leases  until  and 
imless  the  lessee  has  obtained  coverage 
under  one  of  the  new  general  permits  or 
an  individual  permit.  EPA  will  not 
accept  NOI's  or  individual  permit 
applications  for  non-operational  or  new 
acquired  leases  until  such  time  as  an 
exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA. 

The  new  permitting  requirements  for 
leases  covered  under  the  old  general 
permits  are  summarized  in  Table  1. 


.—NEW  Permitting  Requirements  for  Leases  Covered  Under  the  aD  General  Permit 


Lease  locatioii 


Discharge  status 


Central  Planning  Areia  & 
Outside  200  meter 
lsot>ath  in  EastenH:  Plan- 
ning Area. 


(1)  Operational 


(2)  Leases  With  Imminent 
Projects. 


(3)  Non-Operational 


Coverage  requirements 


File  an  NOI  'within  60  days 
of  effective  date  of  new 
general  permit. 

File  NOI  At  Time  Explo- 
ration Plan  or  Develop- 
ment Production  Plan 
Exists. 

No  t«K>l  will  be  accepted; 
Ineligible  for  General 
Permit  Coverage. 


Date  old  general  permit 
expires 


Date  EPA  Notifies  Lessee 
of  New  Coverage  Deci- 
,  sion. 

Effective  Date  of  New 
General  Permit. 


Effective  Date  of  New 
General  Permit. 


Type  of  permit  coverage 


Hew  General  Permit,  ex- 
cept near  an  Area  of  Bi- 
ological Concern. 

New  General  Permit,  ex- 
cept near  an  Area  of  Bi- 
ological Concern. 

None. 
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Table  1.— New  Permitting  Requirements  for  Leases  Covered  Under  the  Old  General  Permit— Continued 


Lease  location 

Discharge  status 

Coverage  requirements 

Date  old  general  pennit 
expires 

Type  of  permit  coverage 

Inside  200  meter  Isobath  in 

(1)  Operational 

File  an  individual  permit 

Date  EPA  notifies  lessee 

Individual  Permit. 

Eastern  Planning  Area  & 

application  within  120 

of  Individual  permit  deci- 

certain designated  areas 

days  of  effective  date  of 

sion. 

in  the  Central  Planning 

new  general  permit 

Area. 

(2)  Lessees  with  Imminent 

File  an  IndividuaT  Permit 

Effective  date  of  l^ew 

Individual  Permit. 

Projects. 

Application  when  Les- 
see has  Exploration 

General  Permit 

- 

Plan  or  Development 
Production  Plan. 

(3)  Non-Operational 

Ineiigibie  For  General  Per- 
mit Coverage. 

Effective  Date  of  New 
General  Permit. 

None. 

SUte  Water  Quality  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  the  OCS  genera^ 
permit,  its  effluent  limitations  and 
monitoring  requirements  are  not  subject 
to  state  water  quality  certification  under 
CWA  Section  401. 

State  Consistency  Determination 

This  revised  package  will  also  serve 
as  Region  4's  requirement  under  the 
Coastal  Zone  Management  Act  (C21MA) 
to  provide  all  necessary  information  for 
the  States  of  Mississippi,  Alabama  and 
Florida  to  review  this  action  for 
consistency  with  their  approved  Coastal 
Management  Programs.  A  copy  of  the 
consistency  determination  on  the 
proposed  activities  will  be  sent  to  each 
affected  State,  along  with  draft  copies  of 
the  draft  NPDES  general  permit,  Fact 
Sheet,  preliminary  Ocean  Discharge 
Criteria  Evaluation,  and  final 
Environmental  hnpact  Statement.  Other 
relevant  information  is  available  upon 
request  from  each  State  for  their  review. 
Comments  regarding  State  Consistency 
are  invited  in  writing  to  the  Office  of 
Public  Affairs,  United  States 
Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center.  61 
Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-3104,  Attention:  Ms.  Lena  Scott. 

Prerious  Public  Hearings 

Four  (4)  previous  public  hearings 
were  held  on  the  general  permit  in 
January  and  February  of  1997.  The    ' 
hearings  were  held  on  January  28, 1997 
in  Gulfport,  Mississippi,  January  29, 
1997  in  Gulf  Shores,  Alabama.  January 
30. 1997  in  Pensacola,  Florida  and 
February  4, 1997  in  St.  Petersburg, 
Florida.  Comments  received  in  these 
hearings  will  be  used  in  the  final 
determinations  regarding  permit 
reissuance. 

Administrative  Record  .^ 

The  proposed  revised  NPDES  general 
permits,  fact  sheet,  preliminary  403(c) 


determination.  EIS  and  other  relevant 
documents  are  on  file  and  may  be 
inspected  any  time  between  8:15  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
at  the  address  shown  below.  Copies  of 
the  draft  NPDES  general  permits,  fact 
sheet,  preliminary  403(c)  determination, 
EIS  and  other  relevant  documents  may 
be  obtained  by  writing  the  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  Georgia 
30303-3104,  Attention:Ms.  Lena  Scott, 
or  calling  (404)  562-9607. 
Robert  F.  McGhee, 
Director,  Water  Management  Division. 
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I.  Background  Information  Concerning 
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Section  301(a)  of  the  Clean  Water  Act 
(the  "Act")  provides  that  the  discharge 
of  pollutants  is  unlawful  except  in 
accordance  with  the  terms  of  an  NPDES 
permit.  The  Regional  Administrator  has 
determined,  on  the  basis  of  the  EIS  and 
information  received,  that  oil  and  gas 
facilities  seaward  of  the  200  meter  water 
depth  in  certain  paris  of  the  Eastern 
Planning  Area  and  seaward  of  the  outer 
boundary  of  the  territorial  seas  in  the 
Central  Planning  Areas  described  in  the 
proposed  NPIKS  general  permits  are 
more  appropriately  controlled  by 
general  permits  rather  than  individual 
pennits.  40  CFR  122.28(c).  This 
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detennination  c  avers  both  existing 
sources  and  nevrjsources.  Accordingly, 
two*{2)  NPDES  j  ineral  permits  are  beirg 
proposed:  one  cpvering  existing  sources 
and  the  second  cbvering  new  sources. 
This  decision  is  based  on  40  CFR 
122.28,  40  CFR  125  (Subpart  M— Ocean 
Discharge  Criteria),  Environmental 
Impact  Statement  and  the  Agency's 
previous  decisions  in  other  areas  of  the 
Gulf  of  Mexico's  Outer  Continental 
Shelf  (OCS).  As  i^  the  case  of  individual 
permits,  violation  of  any  condition  of  a 
general  permit  cqnstitutes  a  violation  of 
the  Act  that  is  eikforceable  imder  section 
309  of  the  Act.   jl 

In  accordance  with  40  CFR 
122.28(a)(4)(iii),|^y  owner  or  operator 
authorized  by  a  general  permit  may 
request  to  be  excluded  from  the 
coverage  of  the  general  permit  by 
applying  for  an  individual  permit.  The 
owner  or  operator  shall  submit  an 
application  und^i  40  CFR  122.21,  with 
reasons  supporting  the  request,  to  the 
Director,  Water  Management  Division, 
Surface  Water  Permits  Section,  U.S. 
EPA,  Atlanta  Fedferal  Center,  61  Forsyth 
Street,  S.W.,  Atl^ita,  GA  30303-3104. 


A.  Previous  OCS 


PDES  General  Permit 


The  Regional  i^ministrator  for  EPA 
Region  4  is  today  broposing  to  reissue 
in  part  the  National  Pollutant  Discharge 
Elimination  Systiepi  (NPDES)  general 
permit  for  the  Oilier  Continental  Shelf 
of  the  Gulf  of  Meptico  (General  Permit 
No.  GMG280000)  under  Region  4 
jiuisdiction.  This  previous  permit, 
pubhshed  at  51  FR  24897  (July  9, 1986), 
issued  jointly  foij  the  Eastism  and 
Western  Gulf  of  Mexico  by  Regions  4 
and  6,  expired  on  July  1, 1991.  Region 
6  reissued  a  fina^  Existing  permit  for  the 
Western  Portion  btf  the  Outer 
Continental  Shelf  (General  Permit  No. 
GMG290000),  published  at  57  FR  54642 
(November  19, 1962)  with  a 
modification  published  at  58  FR  63964 
(December  3, 1993).  Region  4,  continued 
coverage  imder  the  previous  OCS 
general  permit  toi  J>ermittees  that 
requested  to  be  covered  before  the 
previous  general  permit  expired  on  July 
1. 1991.  Region  4j|)roposed  draft  NPDES 
general  permits  for  the  Eastern  Gulf  of 
Mexico  at  61  FR  64876  on  December  9, 
1996,  regulating  existing  soiut:e  and 
new  source  oil  an(k  gas  OCS  discharges. 
Today's  proposed  Eastern  Gulf  of 
Mexico  OCS  revif^  general  permits 
regulate  existing  iburce  and  new  source 
OCS  discharges  throughout  the  Gulf  of 
Mexico  for  offshco^  areas  under  the 
jurisdiction  of  Region  4. 


B.  Discussion  of  Three  (3)  Attematives 
Examined  by  the  Environmental  Impact 
Statement  (EIS) 

Since  the  promulgation  of  effluent 
guidelines  and  standards  of 
performance  for  new  sources  at  58  FR 
12454  (March  4, 1993),  EPA  regulations 
in  40  CFR  122.29(c)  require  that  the 
issuance  of  an  NPDES  permit  to  a  new 
source  be  subject  to  environmental 
review  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  as 
defined  in  40  CFR  Part  6,  Subpart  F.  A 
Draft  Environmental  Impact  Statement 
(EIS)  has  been  prepared  by  EPA.  The 
EIS  examined  three  (3)  alternatives  for 
permitting  exploration  development  and 
production  phases  of  oil  and  gas 
activities.  Alternative  A:  Issuing  two 
general  permits,  one  for  existing  sources 
and  the  other  for  new  sources,  that 
would  cover  the  entire  EPA  Region  4 
jurisdictional  area  except  areas  under 
moratorium.  Alternative  B:  Issuing  two 
general  permits,  one  for  existing  sources 
and  the  other  for  new  sources,  that 
would  only  apply  to  locations  seaward 
of  the  200  meter  isobath,  and  would 
exclude  areas  under  moratorium. 
Alternative  C:  EPA  would  not  issue 
NPDES  general  permits  covering  either 
existing  sources  or  new  sources  and 
would  handle  all  future  oil  and  gas 
activities  occurring  in  EPA  Region  4 
jurisdictional  area  by  individual 
permits.  Chapter  2  of  the  EIS  should  be 
reviewed  for  a  discussion  of  these  three 
(3)  alternatives.  Chapter  3  of  the  EIS 
discusses  the  affected  environment  and 
potential  environmental  consequences 
of  the  three  (3)  alternatives.  EPA,  Region 
4,  plans  to  issue  shortly  the  final  EIS. 

C.  Conclusions  From  EIS  and 
Information  Received  on  Biological 
Communities  in  the  Coastal  Shelf  and 
Shelf-Break  Zone 

The  EIS  reviews  available  data  and 
studies  on  discharges  from  oil  and  gas 
facilities  and  the  potential  for  these 
discharges  resulting  in  impacts  to 
benthic  communities  of  short  and  long 
term  duration.  The  EIS  concludes  that 
because  of  the  abimdance  and 
sensitivity  of  the  biological  resources 
present  firom  200  meters  of  depth  and 
shallower  and  potential  secondary 
impacts,  individual  permits  for  these 
areas  which  incorporate  permit 
stipulations  on  a  case-by-case  review 
would  be  more  protective  of  the 
numerous  biological  communities 
present  in  the  200  meter  water  depths 
or  shallower,  and  help  ensiue 
compliance  with  Section  403(c)  of  the 
CWA.  Because  areas  of  biological 
concern  are  more  abundant  in  water 
depths  of  200  meters  or  shallower  and 


potential  for  environmental  impacts  is 
greater,  Region  4  chose  alternative  B  as 
its  preferred  alternative  as  the 
permitting  strategy  for  the  Eastern  Gulf 
of  Mexico.  This  alternative  would  have 
required  individual  permits  to  be  issued 
for  activity  occurring  in  water  depths 
200  meters  of  shallower,  off  the  coasts 
of  Mississippi,  Alabama  and  Florida. 
Based  on  more  complete  information. 
Region  4  is  adopting  alternative  A  for 
the  Eastern  Gulf  of  Mexico's  Central 
Planning  Area,  which  provides  for 
general  permit  coverage  within  the 
Central  Planning  Area,  except  in  certain 
designated  areas  specifically  excluded 
&t)m  NPDES  general  permit  coverage 
identified  as  areas  of  biological  concern. 
This  approach  allows  for  case-by-case 
review  of  impacts  in  waters  200  meters 
of  depth  and  shallower  in  the  Eastern 
Planning  Area  where  less  information  is 
available  for  the  assessment  of  impacts, 
and  in  areas  of  biological  concern 
identified  within  the  Central  Planning 
Area  where  more  complete  information 
regarding  environmental  impacts  are 
available.  This  strategy  requires  current 
or  proposed  oil  and  gas  operations  in 
the  Eastern  Planning  Area  shoreward  of 
the  200  meter  water  depth  and  in 
certain  designated  areas  of  the  Central 
Planning  Area  to  seek  individual 
existing  source  or  new  source  pennits, 
as  appropriate. 

D.  Proposed  Eastern  Gulf  of  Mexico 
NPDES  General  Permits 

These  proposed  draft  Eastern  Gulf  of 
Mexico  NPDES  general  permits 
authorize  discharges  from  exploration, 
development,  and  production  facilities 
(existing  sources  or  new  sources) 
discharging  to  Federal  waters  of  the 
United  States  of  the  Gulf  of  Mexico. 
Region  4's  coverage  area  for  these 
general  permits  includes  all  discbarges 
occurring  in  leases  located  seaward  of 
the  200  meter  water  depth  for  offshore, 
Alabama  and  Florida  in  the  Eastern 
Planning  Area  and  discharges  occurring 
seaward  of  the  outer  boundary  of  the 
territorial  seas  offshore  Alabama  and 
Mississippi  in  the  Central  Planning 
Area,  as  explained  in  Part  I  Section  A(l) 
of  the  general  permit.  These  permits  do 
not  cover  areas  included  under 
Congressional  or  Presidential 
moratorium  for  oil  and  gas  activities  in 
Federal  waters. 

40  CFR  122.29  requires  that  separate 
permits  be  issued  for  new  sources. 
Accordingly,  two  general  permits  will 
be  issued  for  the  area  seaward  of  the  200 
meter  depth  in  the  Eastern  Planning 
Area  and  seaward  of  the  outer  boundary 
of  the  territorial  seas  in  the  Central 
Planning  Area:  one  for  new  sources,  and 
the  other  for  existing  sources.  These 
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permits  apply  only  to  operating 
facilities;  they  do  not  apply  to  non- 
operational  leases. 

(1)  New  Source  General  Permit 

The  RA  has  determined,  in 
accordance  with  40  CFR  122.28(c).  that 
the  new  source  general  permit  will 
apply  to  all  new  sources,  as  that  term  is 
defined  at  40  CFR  122.2  as  "any 
building,  structure,  facility,  or 
installation  ftt)m  which  there  is  or  may 
be  a  discharge  of  pollutants,  the 
construction  of  which  is  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  section  306  of  CWA 
which  are  applicable  to  such  source,  or 

(b)  After  proposal  of  standards  of 
performance  in  accordance  with  section 
306  of  CWA  which  are  applicable  to 
such  sources,  but  only  if  the  standards 
are  promulgated  in  accordance  with 
section  306  within  120  days  of  their 
proposal." 

If  construction  was  commenced  after 
March  4, 1993,  the  facility  is  a  new 
source.  Because  drilling  rigs  are  moved 
from  site  to  site  for  several  years  and 
production  platforms  can  be  built  on 
shore  and  transported  to  an  offshore 
site,  the  actual  construction  of  the 
equipment  or  facility  can  occur  years 
before  there  is  a  discharge  of  pollutants 
from  that  equipment  or  facility  at  a 
particular  site.  Therefore,  the  definition 
of  the  "construction"  of  a  new  source 
must  be  addressed.  The  regulations  at 
40  CFR  122.29(b)(4)  state: 

"(4)  Construction  of  a  new  source  as 
defined  under  122.2  has  commenced  if 
the  owner  or  operator  has: 

(i)  Begun,  or  caused  to  begin  as  part 
of  a  continuous  on-site  construction 
program: 

(A)  Any  placement,  assembly,  or 
installation  of  facilities  or  equipment;  or 

(B)  Significant  site  preparation  work 
including  clearing,  excavation  or 
removal  of  existing  buildings, 
structures,  or  facilities  which  is 
necessary  for  the  placement,  assembly, 
or  installation  of  new  sources  facilities 
or  eouipment;  or 

(ii  J  Entered  into  a  binding  contractual 
obligation  for  the  purchase  of  facilities 
or  equipment  which  are  intended  to  be 
used  in  its  operation  within  a 
reasonable  time.  Options  to  purchase  or 
contracts  which  can  be  terminated  or 
modified  without  substantial  loss,  and 
contracts  for  feasibility  engineering,  and 
design  studies  do  not  constitute  a 
contractual  obligation  under  the 
paragraph." 

EPA  defines  "significant  site 
preparation  work"  as  "the  process  of 
clearing  and  preparing  an  area  of  the 
ocean  floor  for  purposes  of  constructing 
or  placing  a  development  or  production 


facility  on  or  over  the  site"  (50  FR 
34619).  Therefore,  development  and 
production  wells  are  new  sources  unless 
the  site  was  cleared  and  prepared  for  the 
purposes  of  constructing  or  placing  a 
development  or  production  facility  over 
that  site  before  the  promulgation  of  the 
effluent  guideline  for  the  offshore 
subcategory  on  March  4, 1993. 
Exploration  activities  are  not  considered 
significant  site  preparation  work; 
therefore  sites  where  exploration  has 
occurred  are  not  considered  existing 
sources. 

EPA  regulations,  also  define  the  term 
"site"  at  40  CFR  122.2  as  "the  land  or 
water  area  where  any  facility  or  activity 
is  physically  located  or  conducted, 
including  adjacent  land  used  in 
connection  with  the  facility  or  activity." 
EPA  interprets  the  term  "water  area"  to 
mean  the  "specific  geographical 
location  where  the  exploration, 
development,  or  production  activity  is 
conducted,  including  the  water  coliunn 
and  ocean  floor  beneath  activities." 
Thus,  if  a  new  platform  is  built  at  or 
moved  ft^m  a  different  location,  it  will 
be  considered  a  new  source  when 
placed  at  the  new  site  where  its  oil  and 
gas  activities  take  place.  Even  if  the 
platform  is  placed  adjacent  to  an 
existing  platform,  the  new  platform  will 
still  be  considered  a  "new  source" 
occupying  a  "new  water"  area,  and 
therefore,  a  "new  site"  (50  CFR  34618). 

(2)  Existing  Source  General  Permit 

All  other  facilities  must  obtain 
coverage  under  the  existing  source 
general  permit.  Existing  sources  are 
those  facilities  where  significant  site 
preparation  work  has  occurred,  or 
development  and  production  activity 
has  taken  place,  on  or  before  March  4, 
1993.  These  same  facilities,  however, 
would  become  new  sources  if  they 
moved  to  a  new  water  area  to  commence 
production  or  development  activities. 
Exploratory  activities  require  existing 
source  general  permit  coverage. 

(3)  Application  Procedures 

Permittees  holding  leases  with 
operating  facilities  seaward  of  the  200 
water  meter  depth  in  the  Eastern 
Planning  Area  and  seaward  of  the  outer 
boundary  of  the  territorial  seas  in  the 
Central  Planning  Area  (except 
designated  areas  of  Biological  Concern) 
will  be  required  to  file  a  Notice  of 
Intent,  pursuant  to  40  CFR 
122.28(b)(2)(ii).  to  be  covered  by  either 
the  new  source  general  permit  or  the 
existing  source  general  permit,  as 
applicable,  within  60  days  after 
publication  of  th^ijinal  determination 
on  this  action.  Such  notice  fulfills  the 
permit  application  requirements  under 


federal  regulations.  The  permittee  will 
be  covered  under  the  appropriate  new 
general  permit  (existing  or  new  source) 
upon  receipt  of  notification  of  inclusion 
from  the  Director.  A  discharger  having 
coverage  under  the  old  general  permit 
who  fails  to  timely  submit  such  a  notice 
is  not  authorized  to  discharge  pursuant 
to  40  CFR  122.28(b)(2).  and  is  no  longer 
covered  imder  the  old  general  permit. 

E.  Proposed  Individual  Permits 

All  lease  blocks  with  operating 
facilities  traversed  by  or  shoreward  of 
the  200  meter  isobath  in  the  Eastern 
Planning  Area  and  in  designated  areas 
of  biological  concern  in  the  Central 
Planning  Area  (See  Item  G  below  for 
designated  areas  of  biological  concern 
and  Appendix  B  for  map  showing  area) 
will  be  required  to  apply  for  and  obtain 
individual  permits  in  order  to  discharge 
into  U.S.  waters.  No  individual  permits 
will  be  issued  for  non-operational  leases 
imtil  an  exploration  plan  or 
development  production  plan  has  been 
prepared  for  submission  to  EPA.  As 
with  the  general  permits,  there  are  two 
kinds  of  individual  permits  that  will  be 
issued. 

The  first  is  an  individual  new  source 
permit.  The  application  requirements 
for  new  sources  are  set  forth  at  40  CFR 
122.21(k)  and  (1).  Prior  to  issuance  of 
such  permits,  the  law  requires  that  an 
Environmental  Impact  Statement  (EIS) 
or  Environmental  Assessment  (EA)  be 
prepared.  In  order  to  allow  EPA  to 
conduct  that  review,  the  applicant  must 
submit  information  as  set  forth  in  40 
CFR  6.604(b)._ 

F.  Basis  for  Extending  General  Permit 
Coverage  Into  the  Central  PlanningArea 

Region  4,  after  review  of  more 
complete  data,  proposes  to  extend 
general  permit  coverage  into  the  Central 
Planning  Area.  Based  on  current  activity 
levels  in  the  Central  Planning  Area 
(CPA),  the  Region  believes  the  CPA  has 
been  extensively  surveyed  for  the 
location  of  drilling  and  production  sites 
and  have  been  documented.  Available 
scientific  survey  literature  of  thg 
Mississippi- Alabama  shelf  notes  the 
general  lack  of  firm  bottom  substrate  for 
attachment  of  bottom  life,  high  water 
column  turbidity  in  much  of  the  east- 
central  inner  shelf,  and  a  trend  of 
increased  water  clarity  and  light 
penetration  eastward  (Vittor,  1985).  The 
Area  is  not  normally  under  the 
influence  of  the  sub-tropical  Loop 
Current  that  elsewhere  stabilizes  water 
temperature  more  suitable  to  increased 
epifaunal  divecsity.  It  has  also  been 
documented  that  the  bottom  area 
offshore  Mississippi- Alabama 
experiences  substantial  deposition  of 


A.  Southw 
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fine  particle  se<^iknents  eminating  fiY)m 
cover  rivers  (Ratialais  and  Boesch,  1987) 
that  would  ten(]|  io  cover  previously 
exposed  hard  s\^$strate.  Features  that 
('  Region  4  is  now  defining  as  Areas  of 
Biological  Concetn  are  pronounced  in 
terms  of  topogrqfhy  and  are  fairly  well 
discemable  by  survey.  Brooks  and 
Gianunona  foun|4  predominately  soft 
sediments  punctuated  in  some  areas 
with  rock  outcrops  and  topographic  (the 
pinnacle  trend)  high  features.  "Ae 
Region  has  added  a  condition  to  the  NO! 
requirements  for  applicants  seeking 
general  permit  cnverage  to  provide 
photodocumentaUon  and  geohazards 
surveys  in  order  to  allow  approval  of 
specific  project  sites  in  the  Central 
Planning  Area  a||er  this  data  is 
reviewed.  |  \ 

•  I 
G.  Description  ofDesignated  Areas  of 
Biological  Concern  in  the  Central 
Planning  Area   1 1 

A.  Southwest  Rocks 

Feature  consisltk  of  two  clusters  of 
pitted  shell  and  sandstone  rock  outcrops 
measiuing  23-30  feet  across  and  5-11 
feet  across,  rising  3-5  feet  above  the 
bottom.  Feature  Includes  a  gently 
sloping  ridge  with  3-5  feet  of  relief.  The 
feature  is  in  water  depths  of  66-72  feet, 
approximately  IftS  miles  south  of 
Dauphin  Island.  Rocks  bear  epifaunal 
encrustation  mainly  of  barnacles, 
serpulid  worms  and  hryozoans. 
(Schroeder,  1988)[ 

B.  Southeast  Banks 

A  rock  rubble  field  consisting  of 
irregularly  shaped,  pitted  sandstone 
slabs  up  to  2.5  x  ^.3  x  0.7  feet  in  size. 
Rocks  have  epifaj^nal  encrustation. 
Feature  includesltwo  sites  located  in 
water  depths  of  i6  to  87  feet,  17  miles 
south  of  the  Ft.  Morgan  peninsula. 
(Schroeder,  If     ' 

C.  17  Fathom  Hoi 


Feature  is  an  uncharted,  irregular 
bottom  depressiqu  in  98-105  feet  of 
watOT.  It  is  compel  of  an  assortment 
of  irregularly-shabed  rock  rubble,  shell 
and  coarse  sand.  [The  feature  is  located 
approximately  2^  tniles  south  of  the 
entrance  to  MobiU  Bay.  (Schroeder, 
1988)  I , 

D.  Pinnacle  Trend 

This  feature  ocqipies  Viosca  Knoll 
Lease  Blocks  473-^476,  521  and  522, 
564-566,  609  and  610  within  Region  4 
jiuisdiction.  This  is  a  series  of 
topographic  irregularities  with  variable 
biotic  coverage  along  the  Mississippi- 
Alabama  shelf  break,  between  the  40-80 
meter  depth  contours.  The  feature 
contains  a  variety  of  structure  including 
low-reUef  rocky  sttuctiue  to  more 


dramatic  pinnacle-shaped  structures, 
ridges,  scarps  and  relict  patch  reefs.  The 
structure  provides  significant -solid 
substrate  for  attachment  by  different 
invertebrate  organisms  that  vary  in 
number  and  diversity.  (MMS,  1997) 

The  RA  will  then  make  and  publish 
a  determination  as  to  whether  the 
facility  seeking  a  permit  is  a  new  source. 
>  The  second  type  of  individual  permit 
is  for  an  existing  source.  Applicants 
shall  submit  the  information  required  by 
40  CFR  122.21(f),  toother  with  any 
additional  information  required  to 
determine  the  appropriate  permit  limits 
based  on  ocean  discharge  criteria  under 
§403oftheCWA. 

Permittees  holding  leases  shoreward 
of  the  200  meter  depth  in  the  Eastern 
Planning  Area  and  in  designated  areas 
of  biological  concern  in  the  Central 
Planning  Area  will  be  given  individual 
notice  of  the  requirement  to  apply  for  an 
individual  permit,  a  brief  statement  of 
the  reasons  therefore,  a  copy  of  the 
application  form,  and  a  deadline  for 
filing  the  application.  No  applications 
will  be  accepted  for  non-operational  or 
newly  acquired  leases  until  such  time  as 
an  exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA.  All  permittees  with 
operational  facilities,  i.e.,  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  date  of 
the  new  general  permits,  who  file  a 
timely  application  will  continue  to  be 
covered  under  the  old  general  permit 
imtil  a  final  action  has  been  taken  on 
the  individual  permit  application. 

H.  Oil  and  Gas  Activities  in  the  Eastern 
Gulf  of  Mexico 

Historically,  activity  in  the  Eastern 
Gulf  of  Mexico  has  been  less  than  that 
in  areas  west  of  Region's  4  jiuisdiction. 
This  was  partly  due  to  the  demand  for 
natiual  gas  and  economics  associated 
with  drilling  costs  necessary  to  reach 
the  deep  Norphlet  and  other  producible 
commercial  formations.  As  the  price 
and  demand  for  natiual  gas  increases, 
along  with  the  development  of  deep 
water  drilling  and  producing 
technology,  exploration  activities  in  this 
area  will  continue.  In  1991,  an  EPA 
Region  4  survey  of  the  major  oil 
companies  revealed  that  fifty  (50)  wells 
had  been  drilled  in  the  eastern  Gulf  and 
17  wells  were  producing.  The  producing 
wells  were  located  either  ofiishore 
Alabama  and  Mississippi,  with  no 
producing  wells  located  in  Federal 
waters  offshore  Florida.  Additionally, 
the  1991  survey  revealed  that  there  are 
only  three  facilities  discharging 
produced  water.  These  facilities  were 
located  in  the  Mobile  leasing  area:  one 
in  Block  908  dischargiijg  approximately 


2  barrels  of  produced  water  per  day 
(BPD);  one  in  Block  990  discharging 
approximately  160  BPD;  and  one  in 
Block  821  discharging  approximately 
240  BPD.  A  map  of  the  area  revealed 
that  these  facilities  are  located  in  15-20 
meters  of  water.  The  survey  revealed 
that  there  were  no  current  producing 
wells  seaward  of  water  depths  greater 
than  40  meters. 

n.  Description  of  Activity  and  Facilities 
Which  Are  Subject  of  Draft  Permits 

The  Oil  and  Gas  Extraction  Point 
Soiuce  Category  (40  CFR  435— Subpart 
A)  includes  facilities  engaged  in  field 
exploration,  development  and  well 
production  and  well  treatment. 
Exploration  facilities  are  fixed  or  mobile 
structures  engaged  in  the  drilling  of 
wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs.  A 
development  facility  is  any  fixed  or 
mobile  structure  engaged  in  the  drilling 
and  completion  of  productive  wells, 
which  may  occur  prior  to,  or 
simultaneously  with  production 
operations.  Production  Facilities  are 
fixed  or  mobile  structures  engaged  in 
well  completion  or  used  for  active 
recovery  of  hydrocarbons  from 
producing  formations. 

m.  Nature  of  Discharges  From  Oil  and 
Gas  Operations  and  ^uent  Limits 

The  proposed  general  permits  will 
autborize  the  following  discharges  to 
occvu  in  the  previously  delineated 
coverage  area:  drilling  mud;  drill 
cutting:  produced  water;  well  treatment 
fluids;  workover  fluids;  completion 
fluids;  deck  drainage,  sanitary  wastes; 
domestic  wastes,  desalinization  unit 
discharges,  blowout  preventer  fluid;  fire 
control  system  test  water;  non-contact 
cooling  water;  imcontaminated  ballast 
water;  imcontaminated  bilge  water; 
excess  cement  sliury;  and  mud,  cuttings 
and  cement  at  the  seafloor.  The 
proposed  permits  will  authorize 
dischai^es  fit>m  facilities  engaged  in 
field  exploration,  development  and  well 
production  and  well  treatment,  for 
offshore  operations  for  both  existing  and 
new  sources  for  leases  in  the  Eastern 
Gulf  of  Mexico. 

The  effluent  guidelines  include  Best 
Available  Technology  Economically 
Achievable  (BAT)  limitations  for 
existing  sources  and  New  Source 
Performance  Standards  (NSPS)  that  are 
based  on  the  best  available 
draionstrated  technology  for  new 
sources.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
waste  water  treatment  technologies. 
Therefore,  Congi^ss  directed  EPA  to 
consider  the  best  demonstrated  process 
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changes,  in-plant  controls,  and  end-of- 
process  control  and  treatment 
technologies  that  reduce  pollution  to  the 
maximiun  extent  feasible  for 
implementation  by  new  sources. 

Upon  its  issuance  in  1986,  the 
existing  general  permit  was  judicially 
challenged  by  various  parties  in  Natural 
Resources  Defense  Council  v.  EPA,  863 
F.2d  1420  (9th  Cat.  1988).  Although  the 
Court  affirmed  EPA's  permit  decisions 
on  most  of  the  issu^  litigated,  the  Court 
(1)  invalidated  the  provisions  that 
allowed  for  case-by-case  variances  from 
toxicity  limitations  under  the  permit's 
alternate  toxicity  request  provisions, 
and  (2)  held  that  EPA  should  have 
provided  additional  consideration  to 
requiring  the  use  of  "clean"  barite  in 
drilling  fluids.  Today's  proposal 
responds  to  that  decision. 

In  the  reissuance  of  these  NPDES 
general  permits,  EPA  Region  4  is 
.  responding  to  four  legal  or  regulatory 
developments.  The  first  legal 
development  is  the  decision  of  the 
Ninth  Circuit  Court  on  challenges  to  the 
1986  permit.  All  references  to 
alternative  toxicity  limits  are  eliminated 
from  this  permit  and  the  use  of  clean 
barite  is  required  for  drilling  operations. 
The  second  regulatory  development  is 
the  promulgation  of  final  BAT  and 
NSPS  guidelines  for  the  offshore 
subcategory  (58  FR 12454).  These 
NPDES  general  permits  provide  an 
explanation  of  how  the  determination  of 
new  sources  will  be  made  and 
incorporate  the  limitations  and 
conditions  set  forth  by  the  guidelines  for 
ofEshore  exploration,  development,  and 
production  waste  streams.  The  third  and 
fourth  regulatory  developments  are 
EPA's  national  policy  on  water  quality- 
based  permit  limitations  (49  FR  9016) 
and  the  issuance  of  pollution  prevention 
regulations  by  the  U.S.  Coast  Guard  (33 
CFk  151).  The  national  policy  is  a  ^ 
strategy  to  control  pollutants  beyond 
BAT  in  order  to  meet  water  quality 
standards  by  use  of  biological  and 
chemical  methods  to  address  toxic  and 
nonconventional  pollutants.  The  U.S. 
Coast  Guard  regulations  are 
incorporated  into  the  permit  to  be 
consistent  with  international  regulations 
for  the  disposal  of  food  and  incinerator 
wastes. 

Comments  on  these  draft  NPDES 
general  permits  need  not  be  limited  to 
those  changes  listed  above.  EPA  is 
specifically  soliciting  information  to 
further  characterize  present  and 
anticipated  activities  on  the  eastern  Gulf 
of  Mexico  OCS.  EPA  Region  4  may 
revise  any  provisions  of  the  permit  in 
response  to  public  comments  when  it 
issues  the  final  permit. 


rv.  Statutory  Basis  for  Permit 
Conditions 

Sections  301(b),  304,  306,  307,  308, 
401,  402,  403  and  501  of  the  Clean 
Water  Act  (The  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  as 
amended  by  the  Clean  Water  Act  of 
1977  and  the  Water  Quality  Act  of 
1987),  33  U.S.C.  1311. 1314(b),  (c)  and 
(e),  1316, 1317, 1318  and  1361;  86  Stat. 
816.  Pub.  L.  92-500;  91  Stat.  1567,  Pub. 
L.  95-217;  101  Stat.  7  Pub.  L.  100-4 
("the  Act"  or  CWA"),  and  the  U.S.  Coast 
Guard  Regulations  (33  CFR  Part  151), 
provide  the  basis  for  the  permit 
conditions  contained  in  both  the 
existing  and  new  source  general 
permits.  The  general  requirements  of 
these  sections  fall  into  three  categories, 
which  are  described  in  sections  A-C 
below. 

4 A.  Technology  Bases 

1.  BPT  Effluent  Limitations 

The  Act  requires  particular  classes  of 
industrial  discharges  to  meet  effluent 
limitations  established  by  EPA.  EPA 
promulgated  effluent  guidelines 
requiring  Best  Practicable  Control 
Technology  Currently  Available  (BPT) 
for  the  Offshore  and  Coastal 
Subcategories  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  Part  435.  Subparts  A  and  D)  on 
April  13, 1979  (44  FR  22069). 

BPT  effluent  limitations  guidelines 
require  "no  discharge  of  free  oil"  for 
discharges  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids.  This  limitation  requires  that  a 
discharge  shall  not  cause  a  film  or  sheen 
upon,  or  discoloration  on,  the  surface  of 
the  water  or  adjoining  shorelines,  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  surface  of  the 
water  or  upon  adjoining  shorelines  (40 
CFR  435.11(d)).  The  BPT  effluent 
limitation  guideline  for  sanitary  waste 
required  that  the  concentration  of 
chlorine  be  maintained  as  close  to  1  mg/ 
1  as  possible  in  discharges  from  facilities 
housing  ten  or  more  persons.  No 
floating  solids  are  allowed  as  a  result  of 
sanitfuy  waste  discharges  from  facilities 
continuously  staffed  by  nine  or  fewer 
persons  or  intermittently  staffed  by  any 
number.  A  "no  floating  solids" 
guideline  also  applies  to  domestic 
waste.  BPT  limitations  on  oil  and  grease 
in  produced  water  allowed  a  daily 
maximum  of  72  mg/l  and  a  monthly 
average  of  48  mg/l. 

2.  BAT  and  BCT  Effluent  Limitations 
and  New  Soim:e  Performance  Standards 

As  of  March  31, 1989,  all  permits  are 
required  by  section  301(b)(2)  of  the  Act 
to  contain  effluent  limitations  for  all 


categories  and  classes  of  point  soiuces 
which:  (1)  Control  toxic  pollutants  (40 
CFR  401.15)  and  nonconventional 
pollutants  through  the  use  of  Best 
Available  Technology  Economically 
Achievable  (BAT),  and  (2)  represent 
Best  Conventional  Pollutant  Control 
Technology  (BCT).  BCT  effluent 
limitations  apply  to  conventional 
pollutants  (pH,  BOD,  oil  and  grease, 
suspended  solids,  and  fecal  coliform).  In 
no  case  may  BCT  or  BAT  be  less 
stringent  than  BPT. 

BAT  and  BCT  effluent  limitations 
guidelines  and  New  Source  Performance 
Standards  (NSPS)  for  the  Offshore 
Subcategory  were  proposed  on  August 
26, 1985  (50  FR  34592)  and  signed  on 
January  15, 1993  (58  FR  12454,  March 
4, 1993).  The  new  guidelines  were 
established  under  the  authority  of 
sections  301(b),  304,  306,  307,  308.  and 
501  of  the  Act.  The  new  guidelines  were 
also  established  in  response  to  a 
Consent  Decree  entered  on  April  5. 1990 
(subsequently  modified  on  May  28, 
1993)  in  NRDCv.  Reilly.  D.  D.C.  No.  79- 
3442  (JHP)  and  are  consistent  with 
EPA's  Effluent  Guidelines  Plan  imder 
section  304(m)  of  the  CWA  (57  FR 
41000,  September  8. 1992).  The 
proposed  existing  source  general  permit, 
incorporates  BAT  and  BCT  effluent 
limitations  based  upon  the  more 
stringent  standards  of  the  recently 
promulgated  effluent  guidelines  or 
previous  general  permit  existing 
requirements,  and  incorporate 
additional  discharge  restrictions  based 
on  environmental  data.  The  proposed 
new  source  general  permit  is  based  on 
the  recently  promulgated  NSPS  based 
on  the  best  available  demonstrated 
technology,  and  incorporate  additional 
discharge  restrictions  based  on 
environmental  data.  Since  the  March  4. 
1993  Offshore  Effluent  Guidelines  and 
New  Source  Performance  Standards 
basically  set  BAT  limitations  equal  to 
NSPS,  the  proposed  limitations, 
conditions,  and  monitoring 
requirements  for  today's  proposed 
existing  source  general  permit  and  new 
source  general  permit  are  identical. 

3.  Previous  NTOES  General  Permit 
Limitations 

Per  Section  402(o)(l)  of  the  Clean 
Water  Act  and  40  CFR  122.44(1).  when 
a  permit  is  reissued  the  effluent 
limitations  must  be  as  stringent  as  the 
final  effluent  limitations  of  the  previous 
permit  unless  the  circumstances  on 
which  the  previous  permit  was  based 
have  materially  and  substantially 
changed  since  the  time  the  permit  was 
issued.  Part  IV  of  the  fact  sheet 
discusses  the  new  or  changed  permit 
limitations  and  conditions.  All  the 
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limitations  of  tlid  proposed  NPDES 
general  permit  ate  as  stringent  or  more 
stringent  as  the  previous  jwrmit  efflyent 
limitations  and  qonditions.  The 
Alternative  Toxicity  Requests  (ATRs) 
language  of  the  previous  permit,  which 
allowed  more  toxic  muds  to  be 
discharged  after  9  case-by-case  review, 
were  invalidated!  by  the  Ninth  Circuit 
Court;  therefore!  iall  references  to  the 
ATR  process  ar^eleted  firom  this 
proposed  NPDES  general  permit. 

B.  Ocean  DischMge  Criteria 

Section  403  of  the  Act  requires  that  an 
NPDES  permit  for  a  discharge  into 
marine  waters  located  seaward  of  the 
inner  boimdary  of  the  territorial  seas 
(i.e.,  state  and  fqderal  offshore  waters) 
be  issued  in  accbrdance  with  guidelines 
for  determining  the  potential 
degradation  of  the  marine  environment. 
These  guidelines^  referred  to  as  the 
Ocean  Discharge  Criteria  (40  CFR  Part 
125,  Subpart  M)^  and  section  403  of  the 
Act  are  intended  to  "prevent 
unreasonable  degradation  of  the  marine 
environment  and  to  authorize 
imposition  of  effluent  limitations, 
including  a  prohi)ition  of  discharge,  if 
necessary,  to  enitre  this  goal"  (49  FR 
65942,  October  3^  1980). 

If  EPA  determines  that  the  discharge 
will  cause  unrea|s|onable  degradation,  an 
NPDES  permit  will  not  be  issued.  If  a 
deHnitive  determination  of  no 
unreasonable  de^dation  cannot  be 
made  because  orinsufficient 
information,  EPA;  must  then  determine 
whether  a  discharge  will  cause 
irreparable  harmj  to  the  marine 
environment  and  [whether  there  are 
reasonable  alternatives  to  on-site 
disposal.  To  asse^  the  probability  of 
irreparable  harmj,  ;EPA  is  required  to 
make  a  determinjeition  that  the 
discharger,  oper^^g  under  appropriate 
permit  conditionjl  will  not  cause 
permanent  and  a^ficant  harm  to  the 
environment  during  a  monitoring  period 
in  which  additional  information  is 
gathmed.  If  data  gathered  through 
monitoring  indiq^te  that  continued 
dischai^ge  may  cattse  unreasonable 
degradation,  die  discharge  shall  be 
halted  or  additional  permit  limitations 
established.         [ 

A  preliminary  pcean  Discharge 
Criteria  Evaluatib^  has  been  drafted. 

ained  that  discharges 
ie  proposed  NPDES 
^corporating 
(it  limits  and 
o     -.—^bments,  will  not  cause 
unreasonable  degijadation  for  existing 
and  new  source  dischargers  occurring  in 
areas  seaward  of  ute  200-meter  water 
depth  in  the  Eastern  Planning  Area  and 
seaward  of  the  ouller  boundary  of  the 
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territorial  seas  in  the  Central  Planning 
Area  (except  in  designated  areas  of 
biological  concern). 

C.  Section  308  of  the  Clean  Water  Act 

Under  section  308  of  the  Act  and  40 
CFR  122.44(i).  the  Director  must  require 
a  discharger  to  conduct  monitoring  to 
determine  compliance  with  effluent 
limitations  and  to  assist  in  the 
development  of  effluent  limitations. 
EPA  has  included  several  monitoring 
requirements  in  the  permit,  as  listed  in 
the  table  in  section  VI.  A  of  this  fact 
sheet. 

V.  Summary  of  New  or  Changed  Permit 
Limitations  and  Conditions 

The  following  discussion  is  intended 
to  provide  a  summary  of  the  parts  of  the 
proposed  permit  which  are 
substantively  different  from  the  1986 
permit.  For  a  detailed  discussion  of 
requirements  and  their  bases,  please 
refer  to  Section  VI  of  this  fact  sheet. 
Many  of  the  new  and  changed 
requirements  result  from  promulgation 
of  the  final  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards  for  the  Offshore 
Subcategory  in  March,  1993  (see  40  CFR 
Part  435,  Subpart  A). 

A.  Alternative  Toxicity  Requests 

The  existing  OCS  general  permit 
contains  a  general  toxicity  limitation  on 
drilling  fluids,  prohibiting  the  discharge 
of  fluids  having  an  aquatic  toxicity  LC50 
value  of  less  than  30,000  ppm  of  the 
suspended  particulate  phase  (SPP). 
Because  the  Regions  believed  that  some 
specific  drilling  operations  might 
require  the  limited  use  of  more  toxic 
drilling  fluids,  the  permit  also  contained 
a  procedure  under  which  an  operator 
could  submit  an  alternative  toxicity 
request  (ATR)  for  approval  by  the 
Region.  Region  4  did  not  approve  any 
ATRs  imder  the  existing  general  permit. 
Upon  review,  the  Ninth  Circuit  Court 
invalidated  the  ATR  provisions  of  the 
current  permit.  Therefore,  all  references 
to  the  ATR  process  are  deleted  from 
both  proposed  NPDES  general  permits, 
making  it  consistent  with  the  Court's 
decision. 

B.  Cadmium  and  Mercury  in  Barite 

EPA  Region  4  is  implementing  the 
selected  option  of  the  BAT/NSPS 
effluent  guidelines  by  limiting  the 
amount  of  cadmium  (Cd)  and  mercury 
(Hg)  discharged  in  drilling  fluids  to  3 
mg  of  Cd/kg  and  1  mg  of  Hg/kg  (dry 
weight)  in  the  source  barite  u^  in 
drilling  fluids.  This  limitation  also  is 
consistent  with  the  Ninth  Circuit 
Court's  decision  that  operators  should 
be  required  to  use  the  cleanest  source  of 


barite  available.  The  limitations  and 
monitoring  requirements  for  cadmium 
and  merciuy  are  the  same  for  both  the 
existing  source  and  new  source  general 
permits. 

The  toxic  pollutants  cadmium  and 
mercury  are  foimd  in  barite  which  is 
added  to  drilling  fluids  as  a  weighting 
agent.  Different  types  of  barite  deposits 
contain  varying  concentrations  of  toxic 
pollutants,  with  bedded  deposits 
(referred  to  as  "clean")  containing  the* 
lowest  metal  levels,  while  vein  deposits 
have  much  higher  concentrations  of 
trace  metals.  The  Agency,  when  the 
OCS  Gulf  of  Mexico  general  permit  was 
first  issued,  decided  not  to  impose 
limits  on  cadmium  and  mercury 
because  of  incomplete  information  on 
the  availability  of  clean  barite  for  all 
Gulf  operations.  However,  the  Ninth 
Circuit  Court  held  invalid  the  Agency's 
decision  not  to  impose  any  limitations 
on  cadmium  and  mercury  in  discharged 
drilling  fluids  and  stated  that  "EPA 
should  provide  in  the  Gulf  of  Mexico 
permit,  as  it  did  in  the  Alaska  permit, 
that  clean  barite  should  be  used  as  long 
as  it  is  available."  The  BAT/NSPS 
limitations  of  this  in  both  the  existing 
source  and  new  source  general  permit 
are  consistent  with  that  decision. 

A  representative  sample  of  the  stock 
barite  shall  be  monitored  and  reported 
once  for  each  well  or  once  for  each 
additional  supply  of  barite  received 
while  drilling  a  well.  If  subsequent 
wells  are  drilled  at  a  site,  new  analyses 
are  not  required  for  each  well  if  no  new 
supplies  of  barite  are  received  since  the 
previous  analysis. 

The  results  for  total  mercury  and 
cadmium  shall  be  reported  on  the 
monthly  Discharge  Monitoring  Report 
(DMR)  for  each  well  drilled.  If  a 
previous  analysis  is  used  in  subsequent 
months  or  for  subsequent  wells,  the. 
results  of  that  analysis  should  be 
reported  on  the  DMRs  for  the  later 
months  and  wells.  If  the  supplier  of  the 
barite  provides  the  analysis  to  the 
operator,  the  concentration  shall  be 
reported  on  the  DMR  with  an  indication 
that  the  information  was  provided  by 
the  supplier.  All  reported  analyses, 
whether  performed  by  the  permittee  or 
the  supplier  of  the  barite,  shall  be 
conducted  by  absorption 
spectrophotometry  (see  40  CFR  Part  136, 
flame  and  flameless  AAS)  and  results 
expressed  as  mg/kg  (dry  weight)  of 
barite. 

C.  New  Sources  Performance  Standards 
(NSPS) 

NSPS  have  been  added  to  operations 
previously  defined  as  new  sources  in 
the  fact  sheet.  In  accordance  with  58  FR 
12456  of  March  4, 1993.  NSPS  are  based 
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on  the  best  available  demonstrated 
technology.  New  plants  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies. 
Therefore,  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls  and  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible.  In  addition, 
in  establishing  NSPS,  EPA  is  required  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  impacts  and  energy 
requirements. 

D.  Free  Oil 

The  existing  NPDES  general  permit 
requires  operators  to  use  the  visual 
sheen  test  to  monitor  for  free  oil  on  the 
surface  of  the  receiving  water  when 
discharging  muds  and  cuttings.  This 
method  can  be  used  only  during 
daylight  when  weather  and  sea 
conditions  are  such  that  observation  of 
a  sheen  is  possible.  At  all  other  times, 
discharge  is  permitted  provided  that  the 
operator  used  an  alternate  test,  the  static 
(laboratory)  sheen  test,  for  monitoring 
for  free  oil.  However,  BAT  and  NSPS 
effluent  guidelines  require  the  use  of  the 
static  sheen  test  for  monitoring  free  oil 
at  all  times  for  discharges  of  muds  and 
cuttings  to  offshore  waters.  In  these 
proposed  NPDES  general  permits, 
Region  4  is  implementing  the  final 
effluent  guidelines  by  requiring  the 
static  sheen  test  as  the  monitoring 
requirement  for  detecting  free  oil  in 
drilling  fluid  and  cuttings.  The  Region 
is  requiring  that  this  same  method  be 
used  for  well  treatment,  completion, 
and  workover  fluid  discharges  as  well. 
In  accordance  with  the  final  effluent 
guidelines,  free  oil  from  deck  drainage 
will  continue  to  be  monitored  as  in  the 
existing  general  permit  by  use  of  the 
visual  sheen  test.  The  Region  feels  that 
the  static  sheen  test  is  the  appropriate 
test  method  for  the  eastern  Gulf  of 
Mexico.  Because  the  test  is  conducted 
prior  to  discharge,  it  allows  the  operator 
to  avoid  pot9ntial  costly  violations  and 
affords  more  protection  to  the 
environment  by  requiring  compliance 
monitoring  before  the  discharge  has 
occurred.  The  test  is  to  be  conducted  in 
accordance  with  the  methodology  in  the 
final  effluent  guidelines  (58  FR  12506; 
see  permit  Part  IV.A.3).  The  number  of 
times  that  a  sheen  is  observed  shall  be 
reported  on  the  monthly  DMR. 

E.  Produced  Sand 

The  existing  NPDES  general  permit 
requires  operators  to  use  the  visual 
sheen  test  to  monitor  for  fi«e  oil  on  the 
surface  of  the  receiving  water  when 
discharging  produced  sand.  This 


method  can  be  used  only  during 
daylight  when  weather  and  sea 
conditions  are  such  that  observation  of 
a  sheen  in  the  vicinity  of  the  discharge 
is  possible.  The  final  BAT  and  NSPS 
effluent  guidelines  for  the  offshore 
subcategory  prohibit  the  discharge  of 
produced  sand.  EPA  did  not  determine 
that  the  prohibition  is  the  "best 
available"  or  "best  demonstrated" 
technology.  However,  onshore  disposal 
is  widely  practiced  throughout  the 
industry  to  meet  the  no  bee  oil 
limitations  either  due  to  economics 
(cost  of  onsite  washing  is  comparable  to 
cost  of  onshore  disposal),  logistic 
considerations  (scheduling  or  space 
requirements),  or  because  of  the 
inability  to  reliably  meet  the  no  free  oil 
limitation  even  after  washing.  Region  4 
is  implementing  the  final  guidelines  by 
prohibiting  the  discharge  of  produced 
sand  under  both  general  permits. 

F.  Produced  Water 

The  existing  NPDES  general  permit 
established  an  effluent  oil  and  grease 
limit  for  produced  water  of  48  mg/1 
monthly  average  and  72  mg/1  daily 
maximum.  The  final  effluent  guidelines 
have  established  BAT  and  NSPS  oil  and 
grease  limitations  for  produced  water 
discharges  of  29  mg/1  monthly  average 
and  42  mg/1  daily  maximum.  These 
limitations  are  based  on  the  use  of  gas 
flotation  treatment  technology  which  is 
determined  to  be  the  best  available 
technology  economically  achievable  for 
the  offshore  subcategory.  Region  4  is 
implementing  these  limitations  in  both 
NPDES  general  permits  for  the  eastern 
Gulf  of  Mexico  OCS.  Monitoring 
methods  for  this  limitation  are  the  same 
as  under  the  existing  permit.  Both  the 
highest  daily  maximum  concentration 
and  the  monthly  .average  concentration 
are  reported  on  the  monthly  DMR. 

G.  Diesel  Oil  Prohibition 
The  existing  OCS  general  permit 

contains  provisions  that  established  the 
Diesel  Pill  Monitoring  Program  (DPMP), 
a  15-month  study  to  determine  whether 
a  diesel  pill  added  to  the  mud  system 
to  free  stuck  pipe  could  effectively  be 
removed  from  a  mud  system  after  use. 
Under  the  terms  of  the  permit,  the 
program  was  to  last  for  one  year  with  a 
possible  extension  of  up  to  one 
additional  year.  At  the  end  of  the  first 
year.  EPA  concluded  that  the  DPMP  had 
essentially  reached  its  limit  for 
gathering  data  necessary  for  evaluating 
that  issue,  but  found  some  merit  in 
extending  the  program  for  an  additional 
3-month  period,  ending  September  30, 
1987. 

After  the  DPMP  had  expired,  the 
existing  general  permit  prohibited  the 


discharge  of  drilling  fluids  containing 
diesel  oil  unless:  (1)  The  diesel  oil  was 
added  as  a  pill  in  an  effort  to  fi-ee  stuck 
pipe,  (2)  the  pill  and  50-barrel  buffers 
on  either  side  of  the  pill  were  removed 
from  the  drilling  fluid  system.  (3)  the 
remaining  fluid  to  be  discharged  met  the 
30,000  ppm  LC50  toxicity  limitation, 
and  (4)  the  discharge  of  the  remaining 
fluid  caused  no  visible  sheen  on  the 
surface  of  the  receiving  water.  Data 
collected  under  the  DPMP  showed  that 
diesel  could  not  effectively  be  removed 
from  a  drilling  fluids  system  after  use  of 
a  pill.  A  substantial  amount  of  diesel  oil 
remains  in  the  drilling  fluids  system 
even  after  the  pill  and  100  barrels  of 
drilling  fluids  system  are  removed. 
Therefore,  the  proposed  permit  no 
longer  allows  the  discharge  of  drilling 
fluids  to  which  a  diesel  pill  has  been 
added,  even  when  the  pill  and  a  50- 
barrel  buffer  on  either  side  are  removed 
fit>m  the  system.  Under  the  proposed 
reissuance,  all  references  to  the  DPMP 
are  deleted  from  the  permit  and 
discharge  of  muds  to  which  diesel  oil 
has  been  added  is  prohibited.  However, 
both  the  proposed  NPDES  existing 
source  general  permit  and  NSPS  general 
permit  would  allow  the  discharge  of 
drilling  fluids  where  non-diesel  oils  and 
mineral  oils  have  been  introduced  to  the 
mud  system  while  drilling,  provided 
that  the  mud  system  meets  the  toxicity 
and  free  oil  Umitations  before  discharge. 

H.  Water  Quality-Based  Effluent 
Limitations  and  Conditions 

The  CWA  states"*  *  *  it  is  the 
national  policy  that  the  discharge  of 
toxic  pollutants  in  toxic  amoimts  be 
prohibited.  *  *  *  "  To  ensure  that  the 
CWA's  prohibitions  on  toxic  discharges 
are  met.  EPA  has  issued  a  "Policy  for 
the  Development  of  Water  Quality- 
Based  Permit  Limitations  for  Toxic 
Pollutants"  (49  FR  9016;  March  9, 
1984).  This  national  policy  states  that  an 
"integrated  strategy  consisting  of  both 
biological  and  chemical  methods  to 
address  toxic  and  nonconventional 
pollutants"  will  be  used  to  control 
pollutants  beyond  BAT.  For  NPDES 
permits,  these  strategies  include 
numerical  limits  for  toxic  pollutants  to 
assure  compliance  with  state  standards 
and  use  of  biological  techniques  and 
available  data  on  chemical  effects  to 
assess  toxicity  impacts  and  human 
health  hazards  based  on  the  general 
standard  of  "no  toxic  materials  in  toxic 
amoimts." 

Based  on  available  data,  EPA  has 
determined  that  there  are  pollutants 
present  in  produced  water  discharges 
that  have  the  potential  to  cause  toxic 
conditions  in  the  receiving  water  or 
sediment  in  violation  of  Section 
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101(a)(3)  of  the  fJWA.  Whole  effluent 
biomonitoring  i$  the  most  direct 
measure  of  potetitial  toxic  effects  that 
incorporates  the  effects  of  synergism  of 
effluent  components.  It  is  the  national 
poUcy  of  EPA  tc^  ^se  toxicity  tests  to 
evaluate  the'toxic  effects  of  a  discharge 
upon  a  receiving  water  (49  FR  9016, 
March  9, 1984).  This  proposed  permit 
establishes  effluept  limitations  on  the 
whole  effluent  tp^city  of  produced 
water.  Both  the  diaily  average  and  the 
monthly  minimuin  toxicity  (96-hour 
LC50)  value  shall  not  be  less  than  the 
limiting  permissible  concentration  at 
the  edge  of  the  qiixing  zone  as  defined 
in  the  Ocean  Discharge  Criteria  (40  CTR 
125).  The  Oceani  pisdiarge  Criteria 
incorporates  thel  hmiting  permissible 
concentration  definition  of  Ihe  Ocean 
Dumping  Criterila,  which  is  "0.01  of  a 
concentration  shown  to  be  acutely  toxic 
to  appropriate  sensitive  marine 
organisms  in  a  bioassay"  (40  CFR 
227.27).  The  mikhig  zone  is  defined 
under  the  Ocean  pischarge  Criteria  (40 
CFR  125.121(c))  as  the  zone  extending 
from  the  sea's  siMace  to  the  seabed  and 
extending  100  meters  in  all  directions 
from  the  dischaiee  point.  Therefore,  the 
toxicity  limitatiqa  of  these  permits 
require  that  the  ^scharged  effluent  meet 
a  toxicity  limitatiipn  of  an  LC50  greater 
than  the  effluent  concentration  at  the 
edge  of  the  mixing  zone  times  0.01.  The 
method  for  determining  this  toxicity 
limitation  on  a  cUse-by-case  basis  is 
described  below[  [ 

/.  Aquatic  Toxicity  Limits  and  Testing 
Requirements  for  Produced  Water 

For  produced  tfater  discharges,  the 
Region  is  using  a  discharge  model  to 
predict  the  efflu^^t  concentration  that 
will  occur  at  the  edge  of  a  100-meter 
mixing  zone  in  qnder  to  calculate  site- 
specific  toxicity  limitations.  The  model 
will  use  parametiBTS  provided  by  the 
operator  (maximum  discharge  rate, 
water  depth,  discharge  pipe  diameter, 
and  discharge  pipe  orientation)  as  input. 
All  other  input  pl^rameters  are  based  on 
available  data  for  the  eastern  Gulf  of 
Mexico.  Given  these  parameters,  the 
Region  will  calci^late  a  toxicity 
limitation  for  eadQ  facility  before 
discharges  may  oicur.  The  methodology 
for  determining  tlje  toxicity  limitation 
for  produced  wal^r,  including 
derivation  of  the  ihput  parameters,  is 
detailed  below. 

Because  all  future  site-specific 
limitations  cannot  be  anticipated  and 
commented  on  at  this  time,  the  Region 
is  proposing  the  ^ethod  by  which  the 
toxicity  hmitatiohs  will  be  calculated. 
As  part  of  this  m^^od,  the  Region  is 
establishing  certQi^  parameters  of  the 
variables  in  the  ck  rivation  as  constant. 


These  variables,  or  model  input 
parameters  are  discussed  below.  The 
Region  solicits  comments  at  this  time  on 
the  methodology  for  determining  the 
effluent  limitation  and  on  the  selected 
input  parameters.  The  Region  will  not 
be  publicly  noticing  all  future  produced 
water  toxicity  limitation  determinations 
for  the  duration  of  this  permit. 

To  establish  a  facility's  produced 
water  toxicity  limit,  an  operator  must 
submit  the  information  requested  at 
Appendix  A  of  the  permit.  The 
necessary  information  for  input  in  the 
CORMIX  model  consists  of:  maximum 
discharge  rate,  minimum  receiving 
water  depth,  discharge  pipe  location 
(depth  and  orientation  with  respect  to 
the  seafloor),  and  discharge  pipe 
opening  diameter.  Parameters  that  are 
proposed  to  remain  constant  for 
CORMIX  input  include  effluent  density, 
ambient  current  speed,  and  the  water 
column  density  profile.  The  information 
will  be  used  by  die  Region  as  input  for 
the  CORMIX  expert  system  (v.  1.4; 
Doneker  and  Jirka,  1990)  to  determine 
the  projected  effluent  concentration  at 
the  edge  of  the  mixing  zone  in  order  to 
calculate  the  toxicity  limitation.  Each 
month,  the  operator  is  required  to 
demonstrate  compliance  with  this 
toxicity  limitation  by  conducting 
toxicity  tests  using  Mysidopsis  bahia 
and  sheepshead  minnows  to  determine 
the  96-hour  LCSOs. 

The  derivation/selection  of  the 
proposed  constant  parameters  is 
discussed  below.  The  effluent  density 
was  determined  from  temperature  and 
salinity  data  submitted  to  the  Louisiana 
Department  of  Environmental  Quality 
(DEQ)  for  produced  water  discharges  to 
state  waters  (Avanti  Corporation,  1992). 
A  density  of  1,070.2  kg/m^  represents  a 
produced  water  with  a  salinity  of  100 
ppt  (approximately  the  lower  33rd 
percentile  of  all  DEQ  data)  and  a 
temperature  of  105  "F  (approximately 
the  upper  90th  percentile  of  the  DEQ 
data). 

The  current  speed  of  4  cm/sec 
represents  the  median  of  data  collected 
offshore  Alabama  using  a  current  meter 
placed  at  a  10  meter  water  depth  in  30 
meters  of  water  (Texas  A&M,  1991). 

The  water  column  density  profile  is 
based  on  data  reported  for  offshore 
Alabama  in  Temple  et  al.  (1977). 
Temperature  and  salinity  data  for  the  7- 
and  14-meter  contours  were  used  to 
determine  the  average  surface  density 
and  the  average  density  gradient.  The 
average  surface  density  reported  for  the 
monitoring  year  was  1,023  kg/m^  and 
the  average  density  gradient  was  0.163 
kg/mVm.  For  each  discharge  modeled, 
the  average  surface  density  is  used  with 


a  bottom  density  calodated  as:  [1,023  + 
(water  depth  x  0.163)]. 

Due  to  limitations  of  the  model  with 
respect  to  allowable  discharge  pipe 
orientation,  CORMIX  is  used  with  an 
inverted  density  profile  and  run  as  a 
mirror  image  of  actual  discharge 
scenarios.  This  inversion  method, 
described  in  the  Ocean  Discharge 
Criteria  Evaluation  (Avanti  Corp., 
1993a),  reverses  the  actual  scenario  of  a 
dense  discharge  ftt>m  the  surface  to  a 
scenario  of  a  buoyant  discharge  from  the 
bottom.  AH  density  differentials  are 
held  constant. 

Also,  although  CORMIX  was 
determined  to  be  the  best  model 
available  to  predict  discharges  for  OCS 
waters  (LimnoTech  and  Wright,  1993).  it 
does  underestimate  far-field  dilutions 
(Wright,  1993).  In  applying  the  model  to 
this  permit,  the  Region  is  using  an 
alternate  method  to  calculate  the  far- 
field  dilution  (the  dilution  that  occurs 
after  initial  mixing).  For  discharges  that 
do  not  impact  the  bottom,  Brook's  4/3 
power  law  is  used  to  determine  the 
effluent  dilution  at  the  edge  of  the 
mixing  zone  using  input  from  CORMIX 
initial  mixing  projections. 

The  resulting  projected  effiuent 
concentration  at  100  meters  is  used  by 
EPA  to  calculate  the  toxicity  limitation 
(0.01  X  effluent  concentration  = 
minimum  LC50  limitation)  for  the 
outfall  modeled.  This  ensures  that  the 
discharge  will  not  be  acutely  toxic 
beyond  the  prescribed  mixing  zone.  For 
example,  using  this  methodology,  for 
the  three  outfalls  currently  discharging 
in  the  Mobile  area.  CORMIX  (using  the 
4/3  power  law)  projects  dilutions  of 
83.721  for  Block  908.  4,943  for  Block 
990,  and  3,631  for  Block  821.  These 
dilutions  result  in  respective  toxicity 
limitations  of  1,200  ppm  effluent; 
20,000  ppm  effluent;  and  27,500  ppm 
effluent.  These  limitations  are  minimum 
LC50  values  for  96-hour  tests.  Other 
potential  produced  water  discharges 
occurring  in  the  Gulf  of  Mexico  would 
be  subject  to  this  produced  water 
toxicity  limitation  and  will  be 
determined  upon  initiation  of  a 
produced  water  discharge  and  receipt  of 
data  requested  by  EPA  in  Appendix  A 
of  the  permit. 

The  testing  protocols  for  determining 
the  96-hour  LCSOs  are  provided  in 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms"  (EPA/600/4-85/013 
or  the  most  recent  update).  The  test 
must  be  conducted  using  Mysidopsis 
bahia  and  sheepshead  minnows 
{Cyprinodon  variegatus).  The  permittee 
(or  contract  laboratory)  shall  prepare 
and  submit  a  full  report  of  the  results 
according  to  the  Report  Preparation 
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Section  of  the  EPA  methods  manual. 
The  original  reports  shall  be  retained  for 
three  (3)  years  pursuant  to  the 
provisions  of  part  II.C.5  of  the  permit. 
The  LCSOs  must  be  reported  monthly, 
accompanied  by  a  copy  of  the  full 
laboratory  report. 

Although  tne  produced  water  itself 
may  not  greatly  vary  in  quality  on  the 
short  term,  many  toxic  chemicals  such 
as  biocides,  corrosion  inhibitors,  pipe 
descalers,  and  paraffin  inhibitors  are 
discharged  in  produced  waters  and  may 
affect  the  toxicity.  The  proposed  permits 
require  operators  to  collect  samples  that 
are  representative  of  the  discharge  when 
these  chemicals  are  being  used. 
Logistically  it  may  be  difficult  for 
operators  covered  under  these  permits 
to  collect  and  ship  additional  effluent 
samples  to  be  used  for  replacement 
water  during  the  biomonitoring  test,  so 
the  proposed  permits  allow  the 
permittees  to  collect  only  one  effluent 
sample  to  be  used  for  all  replicates  in 
the  biomonitoring  test.  The  proposed 
permits  also  allow  operators  to  use 
synthetic  dilution  water  to  minimize 
logistical  and  transportation  problems 
associated  with  sample  collection. 

/.  Discharge  Prohibition  in  Vicinity  of 
Areas  of  Biological  Concern 

The  NPDES  General  permit  prohibits 
the  discharges  of  drilling  fluids,  drill 
cuttings  and  produced  waters  within 
1000  meters  from  the  edge  of  an  area  of 
biological  concern.  The  1000  meter 
minimum  distance  for  discharge  near 
areas  of  biological  concern  and  no 
activity  areas  is  based  on  environmental 
study  data  that  demonstrate  the 
potential  for  acute  cind  chronic 
biological  and  ecological  impacts  due  to 
exposure  to  drilling  fluids  and  produced 
water  discheu^es  at  distances  in  the 
1000-2000  meter  range.  Environmental 
studies  consistently  and  conclusively 
demonstrate  significant  chemical  and 
biological  changes  from  drilling  fluids 
and  cuttings  discharges  at  distances 
within  500  meters  and  2000-3000 
meters  for  frequent  chemical  occasional 
biological  changes.  Chemical  and 
biological  impacts  as  a  result  of 
produced  water  discharges  are  greatest 
in  the  100-300  meter  range  and 
elevations  of  chemical  contaminants 
have  been  detected  in  the  1000-2000 
meter  range. 

K.  Rubbish,  Tmsh,  and  Other  Refuse 
(MARPOL) 

Under  Annex  V  to  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships.  1973  (MARPOL 
73/78),  the  U.S.  Coast  Guard  (USCG) 
issued  regulations  on  the  disposal  of 
domestic  waste  from  all  fixed  or  floating 


offshore  platforms  and  vessels  engaged 
in  exploration  or  exploitation  of  seabed 
mineral  resources  (33  CFR  151).  As 
specified  by  33  U.S.C.  1901,  those 
regulations  apply  to  all  navigable  waters 
of  the  U.S.  (including  the  entire  Gulf  of 
Mexico),  and  are  included  in  both  the 
existing  source  general  permit  and  the 
new  source  general  pennit. 

As  proposed,  these  permits  prohibit 
the  discharge  of  "garbage,"  including 
food  wastes,  from  facilities  located 
within  12  nautical  miles  from  nearest 
land.  Comminuted  food  waste  that  is 
able  to  pass  through  a  screen  with  a 
mesh  size  no  larger  than  25  mm 
(approximately  1  inch)  may  be 
discharged  12  or  more  nautical  miles 
frt>m  the  nearest  land.  Incineration  ash 
and  non-plastic  clinkers  that  can  pass 
through  a  25  mm  mesh  screen  may  be 
discharged  beyond  3  nautical  miles 
from  nearest  land.  Otherwise  ash  and 
non-plastic  clinkers  may  be  discharged 
only  beyond  12  nautical  miles  from 
nearest  land. 

Under  these  general  permits,  these 
limitations,  which  are  already  effective 
under  the  USCG  regulations,  will  be 
incorporated  for  consistency  purposes. 
Because  graywater  discharges  from 
dishwater,  showers,  baths,  laundries, 
and  washbasins  are  not  subject  to  these 
USCG  regulations,  they  will  remain 
subject  to  the  same  requirements  for 
domestic  waste  as  imder  the  expired 
OCS  general  permit. 

L.  24-Hour  Reporting  Requirement 

The  Region  is  proposing  to  clarify 
several  specific  situations  where 
discharges  occur  that  require  oral 
reporting  under  the  24-hoiu-  reporting 
requirement.  They  include:  the 
discharge  of  1  barrel  or  more  of  oil  fit)m 
any  permitted  waste  stream  (this  does 
not  include  spills  reported  to  the 
National  Response  Center  as  regulated 
under  Section  311  of  the  Clean  Water 
Act),  the  discharge  of  muds  or  cuttings 
which  do  not  meet  the  30,000  ppm 
toxicity  limitation,  and  any  discharge  of 
oil-based  muds  or  cuttings.  Under  the 
proposed  permits,  a  permittee  must 
verbally  notify  the  Regional  office 
within  24  hours  of  the  time  at  which  the 
permittee  becomes  aware  of  the 
discharge.  A  written  submission  must 
also  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  written  submission 
must  contain  a  description  of  the 
noncompliance  and  its  cause;  the  period 
of  noncompliance,  including  exact  dates 
and  times:  and  if  the  noncompliance  has 
not  been  corrected,  the  anticipated  time 
it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 


noncompliance.  The  Regional 
Administrator  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours.  The  24-hour  reporting  number 
for  Region  4  is  located  in  Part  II.D.7  of 
the  permit. 

M.  Reopener  Clause 

These  permits  shall  be  modified,  or 
alternately,  revoked  and  reissued  to 
comply  with  any  effluent  standard  or 
limitation,  or  sludge  disposal 
requirement  issued  or  approved  under 
Sections  301(b)(2)(C)  and  (D),  307(a)(2). 
and  405(d)(2)(D)  of  the  Clean  Water  Act. 
as  amended,  if  the  effluent  standard  or 
limitation,  or  sludge  disposal 
requirement  so  issued  or  approved: 

a.  Contains  different  conditions  or  is 
otherwise  more  stringent  than  any 
condition  in  the  pennit;  or 

b.  Controls  any  pollutant  or  disposal 
method  not  addressed  in  the  permit. 

The  permits  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Further,  the  RA  may  at  anytime 
require  a  general  permit  homer  to  apply 
'for  an  individual  pennit,  as  set  forth  in 
40  CFR  Section  122.28(b)(3). 

JV.  Clarifications 

The  Region  is  taking  this  opportunity 
to  clarify  definitions,  end  of  well 
sampling  requirements,  and  the  visual 
and  static  sheen  tests.  These 
clarifications  are  not  new  definitions; 
they  are  further  clarifications  of  the 
Agency's  original  intent  of  their 
application. 

Boiler  Slowdown 

Existing:  Discharges  from  boilers 
necessary  to  minimize  solids  build-up 
in  the  boilers. 

Clarification:  Discharges  &t)m  boilers 
necessary  to  minimize  solids  build-up 
in  the  boilers,  including  vents  fit>m 
boilers  and  other  heating  systems. 

Completion  Fluids 

Existing:  Any  fluids  used  in  a  newly 
drilled  well  to  allow  safe  preparation  of 
the  well  for  production. 

Clarification:  Salt  solutions,  weighted 
brines,  polymers  and  various  additives 
used  to  prevent  damage  to  the  wellbore 
during  operations  which  prepare  the 
drilled  well  for  hydrocarbon 
production.  These  fluids  prevent  solid 
loss,  prepare  a  well  for  production, 
provide  hydrostatic  control  and  prevent 
formation  damage. 

Deck  Drainage 

Existing:  All  waste  resulting  from 
platform  washings,  deck  washings,  and 
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runoff  from  durbs.  gutters,  and  drains, 
including  drip  pans  and  wash  areas. 

Clarificatio$:  All  waste  resulting  from 
platfonn  washings,  deck  washings,  work 
area  spills,  rdi^water,  and  runoff  from 
aubs,  gutter^Jand  drains,  including 
drip  pans  andiwork  areas. 


Domestic  W&^^ 

Existing:  Enlarges  from  galleys, 
sinks,  showers,  and  laundries  only. 

Clarificatioii:  Discharges  from  galleys, 
sinks,  showew.  safety  showers,  eye 
wash  station^.  I  and  laundries. 

Muds.  CuttinB.  and  Cement  at  the 
Seafloor        M 

Existing:  Discharges  that  occur  at  the 
seafloor  prior  jo  installation  of  the 
marine  riser.  '  \ 

Clarification:  Discharges  that  occur  at 
the  seafloor  p|rior  to  installation  of  the 
marine  riser  e^d  diuing  marine  riser 
disconnect,  v^U  abandonment  and 
plugging  opei|E|tions. 

Produced  Saiii4 

Existing:  Sa^d  and  other  solids 
removed  fit)mj  ^e  produced  waters. 

Clarificatiotk  Slurried  particles  used 
in  hydraulic  fracturing,  the  accumulated 
formation  sands  and  scales  particles 
generated  dur|^  production.  Produced 
sand  also  includes  desander  discharge 
from  the  prodtfced  water  waste  stream 
and  blowdown  of  the  water  phase  from 
produced  water  treating  systems. 

Produced  Wat  Bir 

Existing:  wifer  and  particulate  matter 
associated  with  oil  and  gas  producing 
formations. 

Clarificatioii]  Water  (brine)  brought 
up  bom  the  hv^ocarbon-bearing  strata 
dining  the  exq^ction  of  oil  and  gas,  and 
can  include  foHnation  water,  injection 
water,  and  any  jchemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

Well  Treatmei^ti  Fluids 

Existing:  Any  fluid  used  to  enhance 
production  by  physically  altering  oil- 
bearing  strata  after  a  well  has  been 
drilled.  1 1 

C/on/tcationp  (Any  fluid  used  to 
restore  or  improve  productivity  by 
chemically  or  ^|iysically  altering 
hydrocarbon-b^tring  strata  after  a  well 
has  been  drilled.  These  fluids  move  into 
the  formation  aid  return  to  the  surface 
as  a  slug  with  tj^e  produced  water. 
Stimulation  fluids  include  substances 
such  as  adds,  solvents,  and  propping 
agents. 

Workover  Fluidl  ( 

Existing:  Any  fluid  used  in  a 
producing  well  to  allow  safe  repair  and 


maintenance  or  abandomnent 
procedures. 

Clarification:  Salt  solutions,  weighted 
brines,  polymers  and  other  specialty 
additives  used  in  a  producing  well  to 
allow  safe  repair  and  maintenance  or 
abandonment  procedures.  These  fluids 
prevent  solid  loss,  prepare  a  well  for 
production,  provide  hydrostatic  control 
and  prevent  formation  damage.  Packer 
fluids,  low  solids  fluids  between  the 
packer,  production  string  and  well 
casing,  are  considered  to  be  workover 
fluids  and  must  meet  only  the  effluent 
requirements  imposed  on  workover 
fluids.  High-solids  drilling  fluids  used 
during  workover  operations  are  not 
considered  woriu>ver  fluids  by 
definition,  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur. 

End  of  Well  Sample 

Existing:  The  end  of  well  definition  in 
the  existing  Gulf  of  Mexico  OCS  general 
permit  requires  that  a  sample  be  taken 
at  the  point  when  total  well  depth  is 
reached.  The  original  intent  of  the  end 
of  well  sample  was  to  characterize  the 
mud  system  just  prior  to  being 
discharged.  It  is  now  known  that  several 
weeks  may  pass  after  the  well  has 
reached  maximum  drilled  depth  before 
the  actual  discharge  of  the  mud  system. 
Formation  evaluation  (running  logs, 
drill  stem  tests,  etc.)  and  completion 
operations  such  as  setting  pipe  may  all 
occur  after  reaching  total  (hilled  depth 
while  still  using  the  same  drilling  fluid 
used  to  drill  the  well.  For  this  reason, 
the  end  of  well  sample  definition  is 
being  changed  to  read  as  below: 

Changed:  The  sample  taken  no  more 
than  48  hours  prior  to  bulk  discharge 
and  after  any  additives  are  introduced 
in  order  to  best  characterize  the  mud 
systems  being  discharged. 

The  tjrpe  of  sample  required  is  a  grab 
sample,  taken  frt)m  beneath  the  shale 
shaker,  or  if  there  are  no  returns  across 
the  shaker,  then  the  sample  must  be 
bom  a  location  that  is  characteristic  of 
the  overall  mud  system  to  be 
discharged.  An  end  of  well  sample,  as 
a  daily  minimum,  must  be  taken  no 
more  than  48  hours  prior  to  bulk 
discharge.  If  any  additional  additives 
are  introduced  to  the  mud  system 
during  this  48-hour  period,  then  a  new 
sample  must  be  collected,  analyzed,  and 
will  be  recorded  as  the  end  of  well 
sample.  The  purpose  of  this  sample  is 
to  accurately  characterize  the  mud 
system  that  is  being  discharged. 

Static  Sheen  Test 

The  static  sheen  test  may  be  used  as 
an  alternative  njethod  to  detect  free  oil 
in  place  of  the  visual  sheen  test  at  night 


or  when  atmospheric  or  siuface 
conditions  prohibit  the  c4)server  from 
detecting  a  sheen  (e.g.,  rough  seas,  rainy 
weather,  etc.).  The  test  shall  be 
conducted  in  accordance  with  the 
methodology  presented  in  the  permit  at 
PartIV.A.3. 


Visual  Sheen  Test 

The  visual  sheen  test  procediire  is 
being  added  to  the  text  in  order  to 
clarify  the  test  methodology-.tllie  visual 
sheen  test  is  used  to  detect  free  oil  by 
observing  the  surface  of  the  receiving 
water  for  the  presence  of  a  sheen  while 
discharging.  A  sheen  is  defined  as  a 
"silvery"  or  "metalUc"  sheen,  gloss,  or 
increased  reflectivity;  visual  color; 
iridescence;  or  oil  sUck  on  the  surface. 
The  operator  must  conduct  a  visual 
sheen  test  only  at  times  when  a  sheen 
could  be  observed.  This  restriction 
eliminates  observations  at  night  or  when 
atmospheric  or  sur&ce  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  during  rain  or  rough  seas, 
etc.).  Certain  discharges  can  only  occur 
if  a  visual  sheen  test  can  be  conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platfonn,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  fit>m  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  dischai:ges  of  less  than  15 
minutes  diu^tion.  observations  must  be 
made  both  diuing  discharge  and  5 
minutes  after  discharge  has  ceased. 

VI.  Permit  Conditioiia 

A.  Determination  of  Discharge 
Conditions 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accomplished  through: 

(1)  Consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT. 

(2)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under  BAT, 

(3)  Consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under 
NSPS. 

(4)  Consideration  of  more  stringent 
permit  conditions  of  existing  general 
permit  in  accordance  with  Section 
402(o)(l)  of  the  Clean  Water  Act. 

(5)  Evaluation  of  the  Ocean  Discharge 
Criteria  for  discharges  in  the  Offshore 
Subcategory  (given  conditions  1  thru  4 
are  in  place). 

EPA  first  determines  which 
technology-based  limits  are  required 
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and  then  evaluates  the  effluent  quality 
expected  to  result  from  these  controls.  If 
water  quality  violations  could  occiu*  as 
a  result  of  discharge,  EPA  must  include 
water  quality-based  limits  in  the  permit. 
The  permit  Limits  will  thus  reflect 
whidiever  limits  (technology-based  or 


water  quality-based)  are  most  stringent. 
Finally,  an  Ocean  Discharge  Criteria 
Evaluation  (ODCE)  has  been  prepared  to 
identify  any  additional  impacts  created 
by  these  proposed  discharges. 

General  area  and  depth  related 
requirements  and  403(c)  flow  rate 


requirements  are  discussed  in  section 
VI.B.  and  \^.C  of  this  fact  sheet.  For 
convenience,  these  conditions  and  the 
regulatory  basis  for  each  are  cross- 
referenced  by  discharge  in  Table  2 
below: 


Discharge  and  permtt  conditions 


Produced  Water. 

Monitor  Flow  (MGD) 

Oil  &  Grease 

Whole  Effluent  Toxicity  (WET)  

>200  meters  EPA— r^  Unreasonat>ie  Degradation  

>1000  meters  from  Area  of  Biological  Concerr>— No  Unreasonable 
Degradation. 
WbM  Treatment.  Completion.  &  Workover  Fluids: 

Monitor  Frequency/Flow  Rate 

I*)  Free  Oil 

Oil  &  Grease 

>200  meters  EPA— Ito  Unreasonable  Degradation  

Deck  Drainage: 

Monitor  Frequency/Flow  Rate 

No  Free  Oil 

>200  meters — No  Unreasonat)le  Degradation 

Produced  Sand: 

No  Discharge  Allowed 

Sanitary  Waste  (manned  by  10  or  more): 

Residual  Chlorine  

>200  meters  EPA— No  Unreasonable  Degradation  

Sartitary  Waste  (manned  by  9  or  less): 

1^  Floating  Solids 

>200  meters  EPA— fto  Unreasonat>le  Degradation  

Domestic  Waste: 

No  Foam , 

No  Floating  Solids  ._^ 

>200  meters  EPA— No  Unreasonable  Degradation  

Well  Test  Fluids: 

Monitor  Frequency/Flow  Rate 

No  Free  Oil 

>200  meters  EPA— fto  Unreasonable  Degradation  

Minor  Wastes: 

Desalination  Unit  Discharge,  Blow  Out  Preventer  Fluids, 
Uncontaminated  Ballast  Water,  Muds  Cuttings  &  Cement  at 
Seafloor,  Uncontaminated  Sea  Water,  Fire  Test  Water,  Boiler 
Blowdown,  Excess  Cement  Slurry,  Diatomaceous  Eartti  Filter 
Media,  Uncontaminated  Fresti  Water,  Noncontaminated  Fresh 
Water 

No  Free  Oil ; 

>200  meters  EPA— No  Unreasonable  Degradation  


Statutory  basis/existing  sources 


§308  

BCT,  BAT  

Water  Quality  Standards 

§403  

§403  


§308  

BPT,  BCT 

BAT 

§4(g  


§308  

BPT.  BCT.  BAT 
§403  


BCT.  BAT 

BPT.  BAT  . 
§403  


BPT.  BCT 
§403  


BAT 

BCT/BAT 
§403  


§308  

BCT.  BAT 
§403  


BCT.  BAT 
§403  


Statutory  basis/new  sources 


§308. 

NSPS. 

Water  Quality  Standards. 

§403,  EIS. 

§403. 


§308. 
NSPS. 
NSPS. 
§403.  EIS. 

§308. 
NSPS. 
§403.  EIS. 

NSPS. 

NSPS. 
§403.  EIS. 

NSPS. 
§403,  EIS. 

NSPS. 
NSPS. 
§403.  EIS. 

§308. 
BCT.  BAT. 
§403,  EIS. 


BCT,  BAT. 
§403. 


B.  Area  and  Depth-Related 
Requirements 

The  discharge  restrictions  and 
requirements  listed  below  are  necessary 
to  ensure  that  unreasonable  degradation 
of  these  areas  will  not  occur  as 
discussed  above  in  part  III.B.  of  this  fact 
sheet  (Ocean  Discharge  Criteria)  and  are 
largely  unchanged  from  the  1986  permit 
to  the  proposed  permit.  Discharge 
within  the  area  described  below  the  26° 
parallel  is  prohibited  due  to  a  order 
which  establishes  a  moratorium  on 
drilling  activity  on  leases  in  that  area. 

Pertaining  to  all  discharges,  these 
NPDES  general  permits  only  provide 
coverage  for  discharges  occiuring: 

— In  water  depths  greater  than  200 
meters  in  the  Eastern  Planning  Area 


(as  measured  from  mean  low  water). 
— In  waters  seaward  of  the  outer 
boundary  of  the  territorial  seas  in 
the  Central  Planning  Area,  except 
designated  areas  of  biological 
concern. 

— For  leases  not  under  moratorium; 
which  is  currently  areas  above  the 
26°  parallel. 

C.  Section  403(c)  Requirements  for 
Muds  and  Cuttings 

Flow  rates:  In  addition  to  restrictions 
on  all  discharges  imposed  under  section 
403(c)  of  the  Act  and  discussed  in 
section  III.B.  of  this  fact  sheet,  muds  and 
cuttings  discharges  are  limited  to  the 
following  maximum  rates.  These 


limitations  are  identical  to  those 
contained  in  the  1986  general  permit. 

1.000  bbl/hr  on  total  muds  and 
cuttings.  This  limit  was  established  in 
the  previous  1986  permit  because 
reliable  dispersion  data  are  available 
only  up  to  this  discharge  rate  and 
because  this  rate  did  not  represent  any 
serious  operational  problem  based  on 
comments  received  frt)m  the  industry 
and  discharge  monitoring  reports. 

VII.  Other  Legal  Requirements 

National  Environmental  Policy  Act 

Under  the  direction  of  the  National 
Environmental  Policy  Act  (NEPA).  EPA 
and  MMS  entered  into  a  Memorandum 
of  Understanding  to  coordinate  efforts 
on  environmental  impact  statements 
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(EIS)  for  areas  povered  by  new  source 
performance  standards  before  EPA 
issues  final  pennits  covering  discharges. 
EPA  has  completed  a  draft  EIS  for  this 
general  permit  and  is  accepting  public 
comment  on  that  document.  A  final  EIS 
will  be  prepared  before  issuance  of  the 
final  permit.  BPA  also  will  coordinate 
with  MMS  for  Complying  with  NEPA  for 
specific  new  sdurce  (production) 
projects. 

Oil  Spill  Reqi^tements 

Section  311  if  the  Clean  Water  Act 
prohibits  the  discharge  of  oil  and 
hazardous  maiirials  in  harmful 
quantities.  Ro^^ine  discharges  that  are 
in  compliance  lYith  NPDES  permits  are 
excluded  bom  the  provisions  of  section 
311.  However,  the  permits  do  not 
preclude  the  institution  of  legal  action 
or  relieve  perdilttees  from  any 
responsibilitieis,  liabilities,  or  penalties 
for  other,  unauthorized  discharges  of  oil 
and  hazardous  materials  that  are 
covered  by  secttion  311  of  the  Act. 

Endangered  Sjf^cies  Act 

The  Endang^jed  Species  Act  (ESA) 
allocates  authqijity  to,  and  administers 
requirements  lipon,  federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  that  have  been 
designated  as  Ciktical.  its  implementing 
regulations  (sd  CFR  Part  402)  require 
the  RA  to  ensure,  in  consultation  with 
the  Secretaries  of  Interior  and         ' 
Commerce,  thatjany  action  authorized, 
funded  or  carriyd  out  by  EPA  is  not 
likely  to  jeopar|c|ize  the  continued 
existence  of  any  endangered  or 
threatened  speties  or  adversely  afiect  its 
critical  habitat  |[jlO  CFR  122.49(c)). 
Implementing  regulations  for  the  ESA 
establish  a  process  by  which  agencies 
consult  with  orie  another  to  ensure  that 
issues  and  concerns  of  both  the  National 
Marine  Fisheriei  Service  (NMFS)  and 
the  U.S.  Fish  aiid  Wildlife  Service 
(USFWS)  collectively  are  addressed. 
The  NMFS  and! USFWS  have  responded 
to  EPA's  initiation  of  the  coordination 
process  under  the  regulations  set  forth 
by  section  7  of  the  Endangered  Species 
Act.  The  36  species  identified  by  NMFS 
and  USFWS  as  t^atened  or 
endangered  species  within  the  permit 
coverage  area  have  been  assessed  for 
potential  effects  from  the  activities 
covered  by  the  proposed  permit  in  a 
biological  assessment  incorporated  in 
the  Draft  EIS.  This  biological  assessment 
has  been  submitted  to  the  NMFS  and 
USFWS  along  v\fijth  the  proposed  permit 
for  consistency  t^view  and  concurrence 
on  the  Region's  finding  of  no  adverse 
effect.  The  Region's  finding  is  appended 
to  the  EIS. 


Ocean  Discharge  Criteria  Evaluation  Paperwork  ReducUon  Act 


For  discharges  into  waters  located 
seaward  of  the  inner  boundary  of  the 
territorial  seas,  the  Clean  Water  Act  at 
section  403,  requires  that  NPDES 
pennits  consider  guidelines  for 
determining  the  potential  degradation  of 
the  marine  environment.  The 
guidelines,  or  Ocean  Discharge  Criteria 
(40  CFR  part  125.  subpart  M),  are 
intended  to  "prevent  unreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  6f  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942.  October  3, 1980). 
After  all  available  comments  and 
information  are  reviewed,  the  final  403 
determination  will  be  made. 

A  revised  preliminary  Ocean 
Discharge  Criteria  Evaluation  (ODCE) 
determination  of  no  unreasonable 
degradation  has  been  made  by  Region  4 
based  on  an  analysis  by  Avanti 
Corporation  (1993a).  The  potential 
effects  of  discharges  under  the  proposed 
permit  limitations  and  conditions  are 
assessed  in  this  draft  document 
available  horn  Region  4.  The  ODCE 
states  that,  based  on  the  available 
information,  the  permit  limitations  are 
sufficient  to  determine  that  no 
unreasonable  degradation  should  result 
from  the  permitted  discharges. 

Coastal  Zone  Management  Act 

The  coverage  area  of  the  proposed 
general  permit  includes  only  Federal 
waters  of  the  eastern  Gulf  of  Mexico. 
However,  the  State  waters  of  Florida, 
Alabama,  and  Mississippi  are 
potentially  affected  by  activities  covered 
under  the  permit.  Therefore,  the  coastal 
zone  management  plans  of  Florida, 
Alabama,  and  Mississippi  have  been 
reviewed  for  consisttBcy  and 
consultation  with  the  states  for 
consistency  concurrence  has  been 
initiated.  A  consistency  determination 
for  each  state  and  the  proposed  permit 
have  been  submitted  for  state  review. 
The  consistency  determinations  are 
appended  to  the  EIS. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  the  Marine  Protection.  Research,  and 
Sanctuaries  Act  exist  in  the  area  to 
which  the  OCS  permit  applies. 

Executive  Order  12291 


The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order. 


The  information  collection  required 
by  these  permits  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

All  facilities  affected  by  these  permits 
must  submit  a  notice  of  intent  to  be 
covered  under  the  eastern  Gulf  of 
Mexico  OCS  general  permit 
GMG280000.  EPA  estimates  that  it  will 
take  an  affected  facility  three  hours  to 
prepare  the  request  for  coverage. 

All  affected  facilities  will  be  required 
to  submit  discharge  monitoring  reports 
(DMRs).  EPA  estimated  DMR  burden  for 
the  existing  permit  to  be  36  hours  per 
facility  per  year.  The  DMR  burden  for 
these  proposed  permits  is  expected  to 
increase  slightly  due  to  the  additional 
reporting  required  for  calculating  the 
critical  dilution  for  produced  water 
discharges.  While  this  permit  requires 
some  increased  monitoring  and 
reporting  of  that  data,  the  DMR  burden 
for  the  proposed  permits  is  estimated  to 
increase  slightly  and  facilities  affected 
by  this  p)ermit  reissuance  were  subject 
to  similar  information  collection 
burdens  under  the  existing  Gulf  of 
Mexico  OCS  general  permit  that  this 
proposed  reissuance  will  replace. 

Regulatory  Flexibility  Act 

After  review  of  the  facts  presented 
above,  I  hereby  certify,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  that  these 
proposed  general  permits  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
vast  majority  of  the  parties  regulated  by 
this  permit  have  greater  than  500 
employees  and  are  not  classified  as 
small  businesses  under  the  Small 
Business  Administration  regulations 
established  at  49  FR  5024  et  seq. 
(February  9, 1984).  For  those  operators 
having  fewer  than  500  employees,  this 
permit  issuance  will  not  have 
significant  economic  impact.  These 
facilities  are  classified  as  Major  Group 
13— Oil  and  Gas  Extraction  SIC  Crude 
Petroleum  and  Natural  Gas. 

Proposed  Schedule  for  Permit  Issuance 

Draft  Permit  to  Federal  Register  for 
Public  Notice— January  2,  1998. 

Close  Comment  Period — ^February  16, 
1998.      . 
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Dated:  [Signature  date] 
Regional  Administrator, 

Regional  Administrator,  Region  4. 
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Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251  et  seq.),  operators  of  lease 
blocks  located  in  OCS  Federal  waters 
seaward  of  200  meters  in  the  Eastern 
Planning  Area  and  seaward  of  the  outer 
boundary  of  the  territorial  seas  in  the 
Central  Planning  Area  with  existing 
source  or  new  source  discharges 
originating  from  exploration  or 
development  and  production  Ojperations 
are  authcnized  to  discharge  to  receiving 
waters  in  accordance  with  efDuent 
limitations,  monitoring  requirements, 
and  other  conditions  set  forth  in  parts 
I,  n,  m,  and  rV  hereof. 

Operators  of  operating  facilities 
within  the  proposed  NPDES  general 
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permit  area  irjust  submit  written 
notification  to  the  Regional 
AdministratoiJ  prior  to  discharge,  that 
they  intend  to  be  covered  by  eidier  the 
existing  souroe  general  permit  or  the 
new  source  g^i^eral  permit  (See  part 
I.A.3).  Upon  rfilceipt  of  notification  of 
inclusion  by  the  Regional 
Administrator,  owners  or  operators 
requesting  coverage  are  authorized  to 
discharge  tmder  either  the  existing 
source  or  new  (ource  general  permit. 
Operators  of  l^Qse  blocks  within  the 
general  permit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  under  the  general  permit 
to  discharge  pollutants  from  their 
potential  new  ;(^r  existing  source 
facilities.  Thisi  permit  does  not  apply  to 
non-operationt^  leases,  i.e.,  those  on 
which  no  discharge  has  taken  place  in 
2  years  prior  to  the  effective  date  of  the 
new  general  permits.  EPA  will  not 
accept  Notice  a|f  Intents  (NOI's)  from 
such  leases,  ai^d  these  general  permits 
will  not  cover  ^uch  leases.  Non- 
operational  le^s  will  lose  general 
permit  covera^*  on  the  effisctive  date  of 
these  new  general  permits. 

This  permit  isfaall  become  effective  at 
[time],  Eastern  Standard  Time,  on 
[Month.  Day,  19    ].  Coverage  under  the 
old  general  permit  shall  terminate  on 
the  effiective  dkie  of  this  permit,  unless 
the  owner/operator  submits  a  notice  of 
intent  (NOI)  toj  be  covered  within  60 
days  thereafteii,ior  an  application  for  an 
individual  permit  within  120  days 
thereafter.  If  ai)  JNOI  is  filed,  coverage 
under  the  old  ^^neral  permit  terminates 
upon  receipt  o|  Notification  of  inclusion 
by  letter  from  tbe  Director  of  the  Water 
Management  EliVision,  Region  4.  If  a 
permit  application  is  filed,  the  old 
general  permit  tenninates  when  a  final 
action  is  taken  on  the  application  for  an 
individual  pen^it.  This  permit  and  the 
authorization  t^  discharge  shall  expire 
[time].  Eastern  ^tandard  Time,  on  5 
years  firom  dat^pf  issuance. 

Signed  this  [day\  day  of  [month].  Year. 

Directs,  Water  A^^nagfiwent  Division,  EPA, 
Region  4. 

RequireUei 


nts  for  NPDES  Permits 

PerMt  Applicability  and 


Parti, 

Section  A 
Coverage  Conditons 

1.  Operations  CJovered 

These  permitisi  establish  effluent 
limitations,  prohibitions,  reporting 
requirements,  a^d  other  conditions  for 
discharges  fronl  bil  and  gas  facilities 
engaged  in  production,  field 
exploration,  driilUng,  well  completion, 
and  well  treatmiant  operations  from 


potential  new  sources  and  existing 
sources. 

The  permit  coverage  area  includes 
Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  200  meter  water  depth 
for  offshore  Alabama  and  Florida  in  the 
Eastern  Planning  Area,  and  seaward  of 
the  outer  boundary  of  the  territorial  seas 
for  offshore  Mississippi  and  Alabama  in 
the  Central  Plaiming  Area.  This  permit 
only  covers  facilities  located  in  and 
discharging  to  the  Federal  waters  listed 
above  and  does  not  authorize  discharges 
from  facilities  in  or  discharging  to  the 
territorial  sea  (within  3  miles  of  shore) 
of  the  Gulf  coastal  states  or  from 
facilities  defined  as  "coastal"  or 
"onshore"  (see  40  CFR,  part  435, 
subparts  C  and  D). 

2.  Operations  Excluded 

Any  operator  who  seeks  to  dischaige 
drill  fluids,  drill  cuttings  or  produced 
water  within  1000  meters  of  an  area  of 
biological  concern  is  ineligible  for 
coverage  under  these  general  permits 
and  must  apply  for  an  individual 
permit. 

Any  operator  with  leases  occurring 
below  the  26*  parallel  which  are 
currently  under  moratorium  are 
excluded  from  inclusion  under  these 
general  permits. 

No  coverage  will  be  extended  imder 
either  of  the  new  general  permits  to 
non-operational  leases. 

3.  General  Permit  Applicability 
In  accordance  with  40  CFR 

122.28(b)(3)  and  122.28(c),  the  Regional 
Administrator  may  require  any  person 
authorized  by  this  permit  to  apply  for 
and  obtain  an  individual  NPDES  permit 
when: 

(a)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(a)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(f)  It  is  determined  that  the  facility  is 
located  in  an  area  of  biological  concern. 

(g)  Circimistances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary. 


The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator 
no  later  than  180  days  before  an  activity 
is  scheduled  to  commence  on  the  lease 
block.  When  an  individual  NPDES 
permit  is  issued  to  an  operator 
otherwise  subject  to  this  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

A  source  excluded  from  coverage 
imder  this  general  permit  solely  l^ause 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source  after  the 
notification  of  intent  to  be  covered  is 
filed  (see  I.A.4,  below). 

4.  Notification  Requirements  (Existing 
Sources  and  New  Sources) 

Written  notification  of  intent  (NOI)  to 
be  covered  in  accordance  with  the 
general  permit  requirements  shall  state 
whether  the  permittee  is  requesting 
coverage  under  the  existing  source 
general  permit  or  new  source  general 
permit,  and  shall  contain  the  following 
information: 

(1)  The  legal  name  and  address  of  the 
owner  or  operator; 

(2)  The  facility  name  and  location, 
including  the  lease  block  assigned  by 
the  Department  of  Interior,  or  if  none, 
the  name  commonly  assigned  to  the 
lease  area; 

(3)  The  number  and  type  of  facilities 
and  activity  proposed  within  the  lease 
block; 

(4)  The  waters  into  which  the  fedlity 
will  be  discharging; 

(5)  The  date  on  which  the  owner/ 
operator  commenced  on-site 
construction,  including: 

(a)  Any  placement  assembly  or 
installation  of  facilities  or  equipment;  or 

(b)  The  clearing,  excavation  or 
removal  of  existing  structures  or 
facilities; 

(6)  The  date  on  which  the  faciUty 
commenced  exploration  activities  at  the 
site; 

(7)  The  date  on  which  the  owner/ 
operator  entered  into  a  binding  contract 
for  the  purchase  of  faciUties  or 
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equipment  intended  to  be  used  in  its 
operation  within  a  reasonable  time  (if 
applicable); 

(8)  The  date  on  which  the  owner/ 
operator  commenced  development;  and 

(9)  The  date  on  which  the  owner/ 
operator  commenced  production. 

(10)  Technical  information  on  the 
characteristics  of  the  sea  bottom  within 
1000  meters  of  the  discharge  point, 
including  but  not  limited  to  information 
regarding  geohazards,  topographical 
formations,  live  bottom,  and 
chemosynthetic  communities. 

(11)  MMS  photo  documentation 
survey  according  to  most  current  MMS 
guidelines  (NTL  88-3  or  most  current 
revision  of  Photodocvunentation 
Surveys),  for  facilides  in  less  than  100 
meters  water  depth  in  the  Central 
Planning  Area. 

All  notices  of  intent  shall  be  signed  in 
accordance  with  40  CFR  §  122.22. 

EPA  will  act  on  the  NOI  in  a 
reasonable  period  of  time. 

For  operating  leases,  the  NOI  shall  be 
submitted  within  sixty  (60)  days  after 
pubUcation  of  the  final  determination 
on  this  action.  Non-operational  facilities 
are  not  eligible  for  coverage  under  these 
new  general  permits.  No  NOI  will  be 
accepted  from  either  a  non-operational 
or  newly  acquired  lease  until  such  time 
as  an  exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA.  Ofierators  obtaining 
coverage  under  the  existing  source 
general  permit  for  exploration  activities 
must  send  a  new  NOI  for  coverage  of 
development  and  production  activities 
under  the  new  source  general  permit 
sixty  (60)  days  prior  to  commencing 
such  operations.  All  NOI's  requesting 
coverage  should  be  sent  by  certified 
mail  to:  Director,  Water  Management 
Division.  U.S.  EPA,  Region  4.  Atlanta 
Federal  Center.  61  Forsyth  Street.  S.W., 
AUanta,  GA  30303-3104. 

For  drilling  activity,  the  operator  shall 
submit  a  Notice  to  Drill  (NTD)  sixty  (60) 
days  prior  to  the  actual  move-on  date. 
This  NTD  shall  contain:  (1)  the  assigned 
NPDES  general  permit  number  assigned 
to  the  lease  block.  (2)  the  latitude  and 
longitude  of  the  proposed  discharge 
point.  (3)  the  water  depth,  and  (4)  the 
estimated  length  of  time  the  drilling 
operation  will  last.  This  NTD  shall  be 
submitted  to  Region  4  at  the  address 
above,  by  certified  mail  to:  Director, 
Water  Management  Division,  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-3104. 

Iii  addition,  a  notice  of 
commencement  of  operations  (NCO)  is 
required  to  be  submitted  for  each  of  the 
following  activities:  placing  a 
production  platform  in  the  general 


permit  coverage  area  (within  30  days 
prior  to  placement);  and  discharging 
waste  water  within  the  coverage  area 
(within  30  days  prior  to  initiation  of 
produced  water  discharges).  The  NCO 
required  for  discharging  waste  water 
shall  be  accompanied  by  the 
information  requested  in  Appendix  A 
for  calculation  of  the  toxicity  limitation 
for  produced  water  discharges.  Within 
sixty  (60)  days  after  produqed  water 
discharge  begins,  the  permittee  shall 
perform  adequate  tests  to  establish  a 
bbl/day  estimate  to  be  used  in  the 
Cormix  model.  This  information  must 
then  be  provided  to  EPA. 

All  NOIs,  NTDs,  NCOs,  and  any 
subsequent  reports  required  under  this 
permit  shall  be  sent  by  certified  mail  to 
the  following  address:  Director,  Water 
Management  Division,  U.S.  EPA,  Region 
4.  Atlanta  Federal  Center,  61  Forsyth 
Sti«et.  S.W.,  Atlanta,  GA  30303-3104. 

5.  Termination  of  Operations 
Lease  block  operators  shall  notify  the 

Director  (at  the  address  above)  within  60 
(sixty)  days  after  the  permanent 
termination  of  dischai^es  from  their 
facility. 

6.  Intent  To  Be  Covered  by  a 
Subsequent  Permit 

This  permit  shall  expire  five  (5)  years 
ftttm  the  effective  date  of  issuance. 
However,  an  expired  general  permit 
continues  in  force  and  effect  until  a  new 
general  permit  is  issued.  Lease  block 
operators  authorized  to  discharge  by 
this  permit  shall  by  certified  mail  notify 
the  Director.  Water  Management 
Division.  U.S.  EPA.  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street,  S.W., 
AUanta,  GA  30303-3104,  on  or  before  [6 
months  prior  to  the  expiration  date  of 
the  permit],  that  they  intend  to  be 
covered  by  a  permit  that  will  authorize 
discharge  fiiim  these  facilities  after  the 
termination  date  of  this  permit  on 
{month,  day  of  year]. 

Permittees  must  submit  a  new  NOI  in 
accordance  with  the  requirements  of 
this  permit  to  remain  covered  under  the 
continued  general  permit  after  the 
expiration  of  this  permit.  Therefore, 
facihties  that  have  not  submitted  an  NOI 
under  the  permit  by  the  expiration  date 
cannot  become  authorized  to  discharge 
under  any  continuation  of  this  NPDES 
general  permit.  All  NOI's  &t)m 
permittees  requesting  coverage  imder  a 
continued  permit  should  be  sent  by 
certified  mail  to:  Director,  Water 
Management  Division.  U.S.  EPA.  Region 
4.  Atlanta  Federal  Center,  61  Forsyth 
Street.  S.W..  Atlanta,  GA  30303-3104. 


Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 

1.  Drilling  Fluids 

The  discharge  of  driUing  fluids  shall 
be  limited  and  monitored  by  the 

Eermittee  as  specified  in  both  tables  and 
alow. 

Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids,  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges. 

(a)  Prohibitions 

Oil-Based  Drilling  Fluids.  The 
discharge  of  oil-based  drilling  fluids  and 
inverse  emulsion  drilling  fluids  is 
prohibited. 

Oil-Contaminated  Drilling  Fluids.  The 
discharge  of  drilhng  fluids  to  which 
waste  engine  oil.  cooling  oil,  gear  oil  or 
any  lubricants  which  have  been 
previously  used  for  purposes  other  than 
borehole  lubrication  have  been  added,  is 
prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  or  pill  may  not  be  discharged. 

No  Discharge  Near  Areas  of  Biological 
-Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  the  discharge  of  drilling  fluids 
is  not  allowed. 

(b)  Limitations 

Mineral  Oil.  Mineral  oil  may  be  used 
only  as  a  lubricity  additive  or  pill.  If 
mineral  oil  is  added  to  a  water-based 
drilling  fluid,  the  drilling  fluid  may  not 
be  discharged  unless  the  96-hr  LC50  of 
the  drilling  fluid  is  greater  than  30,000 
ppm  SPP  and  it  passes  the  static  sheen 
test  for  free  oil. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added  if 
such  barite  contains  mercury  in  excess 
of  1.0  mg/kg  (dry  weight)  or  cadmiiun 
in  excess  of  3.0  mg/kg  (dry  weight). 

The  p>ermittee  shall  analyze  a 
representative  sample  of  each  supply  of 
stock  barite  prior  to  drilling  each  well 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR).  If  more  than 
one  well  is  being  drilled  at  a  site,  new 
analyses  are  not  reqiured  for  subsequent 
wells,  provided  that  no  new  supplies  of 
barite  have  been  received  since  the 
previous  analysis.  In  this  case,  the 
results  of  the  previous  analysis  should 
be  used  for  completion  of  the  DMR. 

Alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  suppher(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
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and  cadmiunl  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spactrophotometry  (see  40 
CFR  Part  136i  pame  and  flameless  AAS) 
and  the  resulM  expressed  in  mg/kg  (dry 
weight).         I 

Toxicity.  DJ^harged  drilling  fluids 
shall  meet  boui  a  daily  minimum  and  a 
monthly  average  minimum  effluent 
toxicity  limitation  of  at  least  30,000 
ppm,  (v/v)  of  fe^9:l  seawater:mud 
suspended  particulate  phase  (SPP) 
based  on  a  96*tour  test  using 
Mysidopsis  bahia.  The  method  is 
published  in  ike  final  effluent 
guidelines  at  58  FR 12507.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  the  daily  minimum  and 
the  monthly  average  minimum.  In 
addition,  an  e|id-of-well  sample  is 
required  (see  definitions).  The  type  of 
sample  required  is  a  grab  sample,  taken 
from  beneath  tbe  shale  shaker.  Results 
of  toxicity  testa  must  be  reported  on  the 
monthly  DMRk  Copies  of  the  laboratory 
reports  also  m|Ust  be  submitted  with  the 
DMRs. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Mblniforing  shall  be 
performed  prior  to  discharges  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  slwen  test  method  in 
accordance  wim  the  method  provided 
in  Part  IV.A.3,  as  published  in  the  final 
effluent  guidelines  (58  FR  12506).  The 
discharge  of  dulling  fluids  that  fail  the 
static  sheen  teii  is  prohibited.  The 
results  of  eachliheen  test  must  be 
recorded  and  the  number  of 
observations  ojFa  sheen  must  be 
reported  on  each  monthly  DMR. 
Maximum  Discharge  Rate.  All 
facilities  are  subject  to  a  maximum 
discharge  rate  pjf  1,000  barrels  per  hour. 
Average  daily  discharge  rates  must  be 
recorded  and  thje  monthly  average    . 
discharge  rate 'reported  on  the  monthly 
DMR  in  barrelg/day  (BPD). 

(c)  Monitoring  p  [equirements 

In  addition  to  the  above  limitations, 
the  following  monitoring  and  reporting 
requirements  af^o  apply  to  drilling 
fluids  discharg^. 

Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  invenjtbry  of  all  constituents 
and  their  total  volume  or  mass  added 
downhole  for  epjch  well.  Information    ' 
shall  be  recorded  but  not  reported 
unless  specifically  requested  by  EPA- 

Volume.  OncJEJ  per  month,  the  total 
monthly  volumia  (bbl/month)  of 
discharged  drilling  fluids  must  be 
estimated  and  iie|corded.  The  volume 
on  the  monthly  DMR. 


Oil  Content.  There  is  no  numeric 
limitation  on  the  oil  content  of 
discharged  drilling  muds  (except  that 
muds  containing  any  waste  oil,  or  diesel 
oil  as  a  lubricity  agent  shall  not  be 
discharged).  However,  note  that  the  oil 
added  shall  not  cause  a  violation  of 
either  the  toxicity  or  free  oil  limitations 
discussed  above.  The  oil  content  of 
dischai^ed  drilling  fluids  shall  be 
determined  once  per  day  when 
discharging,  on  a  grab  sample  taken 
from  the  same  mud  system  being 
observed  for  the  static  sheen  (free  oil) 
test. 

2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  both  tables  and  below. 

Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges.  Monitoring 
requirements,  however,  may  not  be  the  same. 


shall  be  reportek 


(a)  Prohibitions 

Cuttings  from  Oil-Based  Drilling. 
Fluids.  Prohibitions  that  apply  to 
drilling  fluids,  set  forth  above  in  B.l(a), 
also  apply  to  drill  cuttings.  Therefore, 
the  discharge  of  cuttings  is  prohibited 
when  they  are  generated  while  using  an 
oil-based  or  invert  emulsion  mud. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  that  contain  waste  engine  oil, 
cooling  oil,  gear  oil  or  any. lubricants 
which  have  been  previously  used  for 
purposes  other  than  borehole 
lubrication  is  prohibited. 

Cuttings  generated  using  drilling 
fluids  which  contain  diesel  oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  generated  using  mineral  oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain^ 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 
(transporter  fluid),  lubricity  additive,  or 
pill. 

No  Discharge  Near  Areas  of  Biological 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  discharge  of  drilling  cuttings  is 
not  allowed. 

(b)  Limitations 

Mineral  Oil.  Limitations  that  apply  to 
drilling  fluids  also  apply  to  drill 
cuttings.  Therefore,  if  mineral  oil  pills 
or  mineral  oil  lubricity  additives  have 
been  introduced  to  a  water-based  mud 
system,  cuttings  may  be  di.scharged  if 


they  meet  the  hmitations  for  toxicity 
and  free  oil. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  bulk  discharges  and 
on  each  day  of  discharge  using  Uie  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided 
in  Part  IV.A.3.  The  discharge  of  cuttings 
that  fail  the  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Toxicity.  Discharged  cuttings 
generated  using  drilling  fluids  with  a 
daily  minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30.000  ppm,  (v/v)  of  a  9:1  seawater  to 
drilling  fluid  suspended  particulate 
phase  (SPP)  volumetric  ratio  using 
Mysidopsis  bahia  shall  not  be 
discharged. 

(c)  Monitoring  Requirements 

Volume.  Once  per  month,  the 
monthly  total  discharge  must  be 
estimated  and  recorded.  The  estimated 
volume  of  cuttings  discharged  (bbl/ 
month)  shall  be  reported  on  the  DMR. 

3.  Produced  Water 

The  discharge  of  produced  water  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

No  Discharge  Near  Areas  of  Biological 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  discharge  of  produced  water  is 
not  allowed. 

(b)  Limitations 

Oil  and  Grease.  Produced  water 
discharges  must  meet  both  a  daily 
maximimi  limitation  of  42  mg/1  and  a 
monthly  average  limitation  of  29  mg/1 
for  oil  and  grease.  A  grab  sample  must 
be  taken  at  least  once  per  month.  The 
daily  maximum  samples  may  be  based 
on  the  average  concentration  of  four 
grab  samples  taken  within  the  24-hoiu' 
period.  If  only  one  sample  is  taken  for 
any  one  month,  it  must  meet  both  the 
daily  and  monthly  limits.  If  more 
samples  are  taken,  they  may  exceed  the 
monthly  average  for  any  one  day, 
provided  that  the  average  of  all  samples 
taken  meets  the  monthly  limitation.  The 
gravimetric  method  is  specified  at  40 
CFR  part  136.  The  highest  daily  oil  and 
greas»  concentration  and  the  monthly 
average  concentration  shall  be  reported 
on  the  monthly  DMR. 

Toxicity.  Produced  water  discharges 
must  meet  a  toxicity  limitation 
projected  to  be  the  limiting  permissible 
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concentration  (0.01  x  LC50)  at  the  edge 
of  a  100-meter  mixing  zone.  The  toxicity 
limitation  will  be  calculated  by  EPA 
based  on  each  focility's  site-specific 
water  column  conditions  and  discharge 
configuration.  The  methods  for  this 
determination  are  presented  in 
Appendix  A  of  this  permit  using  the 
Cornell  Mixing  Zone  Expert  System 
(CORMIX).  The  CORMIXl  (Version  1.4), 
which  is  explained  in  Chapter  4, 
Section  4.4  of  the  Ocean  Discharge 
Criteria  Evaluation  will  be  used  to 
evaluate  the  toxicity  of  the  produced 
water  outfalls. 

Compliance  with  the  toxicity 
limitation  shall  be  demonstrated  by 
conducting  96-hour  toxicity  tests  each 
month  using  Mysidopsis  bahia  and 
sheepshead  minnows.  The  method  is 
published  in  "Methods  for  Measuring 
the  Acute  Toxicity  of  Effluents  to 
Freshwater  and  Marine  Organisms" 
(EPA/600/4-85/013).  The  results  for 
both  species  shall  be  reported  on  the 
monthly  DMR.  The  operator  shall  also 
submit  a  copy  of  all  laboratory  reports 
with  the  DMR. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  total  flow  (bbl/month)  must  be 
reported  on  the  DMR. 

4.  Deck  Drainage 

The  discharge  of  deck  drainage  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  on  each  day  of  discharge 
using  the  visual  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  IV.A.4.  The  discharge  of  deck 
drainage  that  fails  the  visual  sheen  test 
is  prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

(b)  Monitoring  Requirements 

Volume.  Once  per  month,  the 
monthly  total  discharge  (bbls/month) 
must  be  estimated  and  reported  on  the 
DMR. 

5.  Produced  Sand 

The  discharge  of  produced  sand  is 
prohibited  under  this  general  permit. 
Wastes  must  be  hauled  to  shore  for 
treatment  and  disposal. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  and  Workover  Fluids 

The  discharge  of  well  treatment 
fluids,  completion  fluids,  and  workover 


fluids  shall  be  limited  and  monitored  by 
the  permittee  as  specified  in  both  tables 
and  below. 

(a)  Limitations 

Free  Oil.  No  ft«e  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  discharge  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  IV.A.3.  The  discharge  of  well 
treatment,  completion,  or  workover 
fluids  that  fail  die  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Oil  and  Grease.  Well  treatment  fluids, 
completion  fluids,  and  workover  fluids 
discharges  must  meet  both  a  daily 
maximiun  of  42  mg/1  and  a  monthly 
average  of  29  mg/1  limitation  for  oil  and 
grease.  A  grab  sample  must  be  taken  at 
least  once  per  month  when  discharging. 
The  daily  maximum  concentration  may 
be  based  on  the  average  of  four  grab 
samples  taken  within  the  24-hour 
period.  If  only  one  sample  is  taken  for 
any  one  month,  it  must  meet  both  the 
daily  and  monthly  limits.  If  more 
samples  are  taken,  they  may  exceed  the 
monthly  average  for  any  one  day, 
provided  that  the  average  of  all  samples 
taken  meets  the  monthly  limitation.  The 
analytical  method  is  the  gravimetric 
method,  as  specified  at  40  CFR  part  136. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded. 

Note:  If  materials  added  downhole  as  well 
treatment,  completion,  or  workover  fluids 
contain  no  priority  pollutants,  the  discharge 
is  assumed  not  to  contain  priority  p>ollutants 
except  possibly  in  trace  amounts. 

(b)  Monitoring  Requirements 

Volume.  Once  per  month,  an  estimate 
of  the  total  voliune  discharged  (bbls/ 
month)  shall  be  reported  on  the  DMR. 

7.  Sanitary  Waste  (Facilities         '■ 
Continuously  Manned  by  10  or  More 
Persons) 

The  discharge  of  sanitary  waste  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged.  Observations  must  be  made 
once  per  day,  during  daylight  in  the 
vicinity  of  sanitary  waste  outfalls. 


following  either  the  morning  or  midday 
meals  and  at  the  time  during  maximum 
estimated  discharge.  The  number  of 
days  solids  are  observed  shall  be 
recorded. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 
fecal  coliform.  Discharges  of  sanitary 
waste  must  contain  a  minimum  of  1  mg 
residual  chlorine/1  and  shall  be 
maintained  as  close  to  this 
concentration  as  possible.  The  approved 
analytical  method  is  Hach  CN-66-DPD. 
A  grab  sample  must  be  taken  once  per 
month  and  the  concentration  reported. 

(Exception)  Any  facility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  complies  with 
pollution  control  standards  and 
regulations  imder  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 
permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operation  and  the  test  results 
maintained  at  the  facility.  The  operator 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 

(c)  Monitoring  Requirements 

Flow.  Once  per  month,  the  average 
flow  (MOD)  must  be  estimated  and 
recorded  for  the  flow  of  sanitary  wastes. 

8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number) 

The  discharge  of  sanitary  waste  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
when  the  facility  is  manned,  during 
daylight  in  the  vicinity  of  sanitary  waste 
outfalls,  following  either  the  morning  or 
midday  meal  and  at  a  time  during 
maximum  estimated  discharge.  The 
number  of  days  solids  are  observed  shall 
be  recorded. 

(Exception)  Any  facility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  complies  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 
permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operation  and  the  test  results 
maintained  at  the  facility.  The  operator 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 
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9.  Domestic  W|^te 

The  discharge  of  domestic  waste  shall 
be  limited  and  monitored  by  the 
permittee  as  spjacified  in  both  tables  and 
below.  ] 

(a)  Prohibitions 

Solids.  No  floating  solids  shall  be 
discharged.  In  Addition,  food  waste, 
comminuted  or  not,  may  not  be 
discharged  within  12  nautical  miles 
from  nearest  lahd. 

(b)  Limitations  1 1 

Solids.  Comniinuted  food  waste 
which  can  pass  through  a  25-mm  mesh 
screen  (approxiniately  1  inch)  may  be 
discharged  12  qe  more  nautical  miles 
from  nearest  land. 

(c)  Monitoring  K^uirements 

Solids.  An  observation  must  be  made 
during  daylight!  jn  the  vicinity  of 
domestic  wasteii^utfalls  following  either 
the  morning  or  midday  meal  and  at  a 
time  diuing  maximum  estimated 
discharge.  The  number  of  days  solids 
are  observed  mi^it  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  quit  Discharge;  Blowout 
Preventer  Fluid;  Uncontaminated 
Ballast  Water;  Uncontaminated  Bilge 
Water;  Mud,  Cuttings,  and  Cement  at 
the  Seafloor;  Uncontaminated  Seawater; 
Boiler  Blowdowdi;  Source  Water  and 
Sand;  Diatomac^ous  Earth  Filter  Media. 

The  discharge  of  miscellaneous 
discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
in  both  tables  ai}^  below. 

(a)  Limitations    I 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  usingj  the  visual  sheen  test 
method  once  pef  )day  when  discharging 
on  the  surface  o<  the  receiving  water  or 
by  use  of  the  static  sheen  mediod  at  the 
operator's  option.  Both  tests  shall  be 
conducted  in  aofordance  with  the 
methods  presentlad  at  rv.A.3  and  rv.A.4. 
Discharge  is  limbed  to  those  times  that 
a  visual  sheen  ol^iervation  is  possible. 
The  number  of  diajys  a  sheen  is  observed 
must  be  recorded. 

(Exception)  Discharge  is  not  restricted 
to  periods  when  dbservation  is  possible; 
however,  the  statifc  (laboratory)  sheen 
test  method  must  be  used  during 
periods  when  observation  of  a  sheen  is 
not  possible,  such  as  at  night  or  during 
inclement  conditibns. 

Section  C.  Other  ^scharge  Limitations 

1.  Floating  Solids  lor  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  fbam  from  any  source 
other  than  in  traqa  amounts. 


2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compounds  as  a 
part  of  any  waste  streams  authorized  in 
this  permit. 

3. 1}ispersants,  Surfactants,  and 
Detei^gents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants,  surfactants, 
and  detergents  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  MMS.  This 
restriction  applies  to  tank  cleaning  and 
other  operations  which  do  not  directly 
involve  the  safisty  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
potentially  increasing  toxic  impacts  and 
making  the  detection  of  a  discharge  of 
free  oil  more  difficult. 

4.  Rubbish,  Trash,  and  Other  Refuse 

The  discharge  of  any  solid  material 
•not  authorized  in  the  permit  (as 
described  above)  is  prohibited. 

This  permit  includes  limitations  set 
forth  by  the  U.S.  Coast  Guard  in 
regulations  implementing  Annex  V  of 
MARPOL  73/78  for  domestic  waste 
disposal  from  all  fixed  or  floating  " 
offshore  platforms  and  associated 
vessels  engaged  in  exploration  or 
exploitation  of  seabed  mineral  resources 
(33  CFR 151).  These  limitations,  as 
specified  by  Congress  (33  U.S.C.  1901, 
the  Act  to  Prevent  Pollution  from 
Ships),  apply  to  all  navigable  waters  of 
the  United  States. 

This  permit  prohibits  the  discharge  of 
"garbage"  including  food  wastes,  within 
12  nautical  miles  fii^om  nearest  land. 
Comminuted  food  waste  (able  to  pass 
thj^ugh  a  screen  with  a  mesh  size  no 
larger  than  25  mm,  approx.  1  inch)  may 
be  discharged  when  12  nautical  miles  or 
more  from  land.  Graywater,  drainage 
from  dishwater,  shower,  laundry,  bath, 
and  washbasins  are  not  considered 
garbage  within  the  meaning  of  Aimex  V. 
Incineration  ash  and  non-plastic 
clinkers  that  can  pass  through  a  25-mm 
mesh  screen  may  be  discharged  beyond 
3  miles  from  nearest  land.  C^erwise, 
ash  and  non-plastic  clinkers  may  be 
discharged  beyond  12  nautical  miles 
from  nearest  land. 

5.  Areas  of  Biological  Concern 

There  shall  be  no  discharge  of  drilling 
muds,  drill  cuttings  and  produced  water 
within  1000  meters  of  Areas  of 
Biological  Concern.  If  at  any  time  it  is 
determined  that  a  facility  is  located 
within  1000  meters  of  an  area  of 
biological  concern,  the  operator  shall 
immediately  cease  discharge  from  these 
outfalls  in  the  area  and  sh^  file  an 


application  for  an  individual  permit  as 
provided  in  40  CFR  122.28(b)(3).  The 
operator  may  not  resume  discharging 
fit)m  these  outfalls  until  an  individual 
permit  has  been  issued. 

Part  n.  Standard  Conditions  for  NPDES 
Permits 

Section  A.  Introduction  and  General 
Conditions 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et.  seq.,  this  permit 
incoiporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended,  as  well  as  ALL 
applicable  regulations. 

1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  groiuds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

2.  Penalties  for  Violations  of  Permit 
Conditions— 33  U.S.C.  1319(c) 

(a)  Criminal  Penalties 

(1)  Negligent  Violations.  The  Act  provides 
that  any  person  who  negligently  violates 
permit  conditions  implementing  Section  301, 
302.  306,  307.  308,  318.  or  405  of  the  Act  is 
subject  to  criminal  penalties  of  not  less  than 
52,500  nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not  more 
than  1  year,  or  both. 

(2)  Knowing  Violations.  The  Act  provides 
that  any  person  who  knowingly  violates 
permit  conditions  implementing  Section  301, 
302;  306.  307,  308.  318,  or  405  of  the  Act  is 
subject  to  criminal  penalties  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not  more 
than  3  years,  or  both. 

(3)  Knowing  Endangerment.  The  Act 
provides  that  any  person  who  knowingly 
violates  permit  conditions  implementing 
Section  301,  302,  303,  306,  307,  308,  318,  or 
405  of  the  Act  and  who  knows  at  that  time 
that  he  is  placing  another  person  in 
imminent  danger  of  death  or  serious  bodily 
injury  is  subject  to  a  fine  of  not  more  than 
$250,000  per  day  of  violation  for  individuals 
or  up  to  $1  million  for  organizations,  or  by 
imprisonment  for  not  more  than  15  years,  or 
both. 

(4)  False  Statements.  The  Act  provides  that 
any  person  who  knowingly  makes  any  folse 
material  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act  or 
who  knowingly  falsifies,  tampers  with,  or 
renders  inaccurate,  any  monitoring  device  or 
method  required  to  be  maintained  under  the 
Act,  shall  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years,  or 
by  both.  If  a  conviction  of  a  person  is  for  a 
violation  conunitted  after  a  first  conviction  of 
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such  person  under  this  p)aragraph, 
punishment  shall  be  by  a  fine  of  not  more 
than  $20,000  per  day  of  violation,  or  by 
imprisonment  of  not  more  than  4  years,  or  by 
both.  (See  Section  309(c)  of  the  Clean  Water 
Act.) 

(b)  Civil  Penalties— 33  U.S.C.  1319(d) 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Section  301,  302.  306. 

307,  308.  318.  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
S25.000  per  day  for  such  violation.  A 
single  operational  upset  which  leads  to 
simultaneous  violations  of  more  than 
one  pollutant  parameter  shall  be  treated 
as  a  single  violation. 

(c)  Administrative  Penalties 

The  Act  at  Section  309  allows  that  the 
Regional  Administrator  may  assess  a 
Class  I  or  Class  II  civil  penalty  for 
violations  of  Section  301.  302.  306.  307, 

308.  318.  or  405  of  the  Act.  A  Class  I 
penalty  may  not  exceed  $10,000  per 
violation  nor  shall  the  maximum 
amount  exceed  $25,000.  A  Class  II 
penalty  may  not  exceed  $10,000  per  day 
for  each  day  during  which  the  violation 
continues  except  that  the  maximum 
amount  shall  not  exceed  $125,000.  An 
upset  that  leads  to  violations  of  more 
than  one  pollutant  parameter  will  be 
treated  as  a  single  violation. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

4.  Permit  Flexibility 

These  permits  may  be  modified, 
revoked  and  reissued  for  the  causes  set 
forth  at  40  CFR  122.62.  The  permits  may 
be  terminated  for  the  following  reasons 
(see  40  CFR  122.62): 

(a)  Violation  of  any  terms  or 
conditions  of  this  permit; 

(b)  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose 
fully  all  relevant  facts; 

(c)  A  change  in  any  condition  that 
requires  either  a  temporary  or  a 
permanent  reduction  or  elimination  of 
the  authorized  discharge;  or 

(d)  A  determination  that  the  permitted 
activity  endangers  hun-an  health  or  the 
environment  and  can  only  be  regulated 
to  acceptable  levels  by  permit 
modification  or  termination. 

The  filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 


5.  Toxic  Pollutants 

Notwithstanding  Part  II.A.4,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
Section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

6.  Civil  and  Criminal  LiabiUty 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets"  (see  II.B.3  and  n.B.4),  nothing 
in  this  permit  shall  be  construed  to 
relieve  the  permittee  from  civil  or 
criminal  penalties  for  noncompliance 
with  permit  conditions.  Any  false  or 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable  CFR 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  subject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  Section  1001. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shaU  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
.Clean  Water  Act. 

8.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Clean  Water  Act. 

9.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
any  exclusive  privileges,  authorize  any 
injury  to  private  property,  any  invasion 
of  personal  rights,  nor  any  infringement 


of  Federal,  state,  or  local  laws  or 
regulations. 

10.  Onshore  or  Offshore  Construction 

This  permit  does  not  authorize  or 
approve  the  construction  of  any  onshore 
or  offshore  physical  structure  of 
facilities  or  the  undertaking  of  any  work 
in  any  waters  of  the  United  States. 

11.  Severability 

The  provisions  of  this  permit  are 
severable.  If  any  provision  of  this  permit 
or  the  application  of  any  provision  of 
this  permit  to  any  circumstance  is  held 
invalid,  the  application  of  such 
provision  to  other  circiunstances,  and 
the  remainder  of  this  permit,  shall  not 
be  affected  thereby. 

12.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
permittee  shall  also  fiunish  to  the 
Regional  Administrator  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

Section  B.  Proper  Operation  and 
Maintenance  of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  this  permit. 
Proper  operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
prtScedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

2.  Need  To  Halt  or  Reduce  Not  a 
Defense  . 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit.      — 

3.  Bypass  of  Treatment  Facilities 

(a)  Definitions 

(1)  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 
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(2)  Severe  pr>jperty  damage  means 
substantial  phyisacal  damage  to  property, 
damage  to  the  treatment  facilities  that 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resourc^^  that  can  reasonably  be 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  econdi^ic  loss  caused  by 
delays  in  produkkion. 

(b)  Bypass  Not  ^ceeding  Limitations 
The  permitted  Imay  allow  any  bypass 

to  occur  that  dolB|s  not  cause  effluent 
limitations  to  b^iexceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Seidtion  B.3(c)  and  3(d) 
below. 

(c)  Notice 
(1)  Anticipateicl  bypass.  If  the 


permittee  know$  in  advance  of  the  need 
for  a  bypass,  it  s|iall  submit  prior  notice, 
if  possible  at  leaisJt  ten  days  before  the 
date  of  the  bypass. 

(2)  Unantiapeted  bypass.  The 
permittee  shall,  bubmit  notice  of  an 
imanticipated  bypass  as  required  in 
Section  D.7  (24-hour  reporting). 

(d)  Prohibition  of  Bypass 

(1)  Bypass  is  poohibited  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  pnavoidable  to  prevent 
loss  of  life,  perspikal  injury,  or  severe 
property  damage;| 

(b)  There  werei  ho  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  imtreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 

-  downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  that 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and; 

(c)  The  permittee  submitted  notices  as 
reouired  under  Section  B.3(c). 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  Section  B.3(d)(l). 

4.  Upset  Conditions 

(a)  £)efinition 

Upset  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  becau**  of  factors  beyond 


the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(b)  Effect  of  An  Upset 

An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  such  technology- 
based  permit  effluent  limitations  if  the 
requirements  of  Section  B.4(c)  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(c)  Conditions  Necessary  for  a 
Demonstration  of  Upset 

A  permittee  who  wishes  to  establish 
the  affirmative  defense  of  upset  shall 
demonstrate,  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  ocaured  and  that  the 
[>ermittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  Tbe  permittee  submitted  notice  of 
the  upset  as  required  by  Section  D.7 
below;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Section 
A.3,  above. 

(d)  Burden  of  Proof 

In  any  enforcement  proceeding,  the 
permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden 
of  proof. 

5.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  shall  be  disposed  of  in  a 
manner  such  as  to  prevent  any  pollutant 
from  such  materials  from  entering 
navigable  waters.  Any  substance 
specifically  listed  within  this  permit 
may  be  discharged  in  accordance  with 
specified  conditions,  terms,  or 
limitations. 

Section  C.  Monitoring  and  Records 

1.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge. 


2.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected,  maintained,  and  used  to 
ensure  the  accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shalfbe 
capable  of  measuring  flows  with  a 
maximum  deviation  of  less  than  ±10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

3.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  in  Part  IV,  below. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000  per 
violation,  or  imprisonment  for  not  more 
than  2  years,  or  both. 

5.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
permit  for  a  period  of  at  least  3  years 
bom  the  date  of  the  sample, 
measurement,  or  report.  This  period 
may  be  extended  by  request  of  the 
Regional  Administrator  at  any  time.  The 
operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable. 

6.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(b)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(c)  The  date(s)  analyses  were 
performed; 

(d)  The  individual(s)  who  performed 
the  analyses; 

(e)  The  anal)rtical  techniques  or 
methods  used;  and 

(f)  The  results  of  such  analyses. 
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7.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

(c)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

(d)  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

Section  D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to 
Regional  Administrator  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(a)  The  alteration  or  addition  to  a 
facility  permitted  under  the  existing 
source  general  permit  may  meet  one  of 
the  criteria  for  determining  whether  a 
facility  is.  a  new  source  in  40  CFR  Part 
122.29(b)  (58  FR  12454;  final  effluent 
guidelines  for  the  ofl^shore  subcategory): 
or 

(b)  The  alteration  or  addition  could 
significantly  change  the  natiu%  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  Umitations  in  the  permit,  nor  to 
notification  requirements  under  40  CFR 
122.42(a)(1)  (48  FR  14153.  April  1, 1963, 
as  amended  at  49  FR  38049,  September 
26, 1984). 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  rmult  in 
noncompliance  with  permit 
reqiurements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person.  Any  new  owner  or  operator 
shall  submit  a  notice  of  intent  to  be 
covered  under  this  general  permit 
according  to  procediires  presented  at 
Part  1^.3. 


4.  Monitoring  Reports 

See  Part  III.A  of  this  permit. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  imder  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
monitoring  frequency  also  shall  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 

7.  Twenty-Four  Hour  Reporting 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment  (this  includes 
any  spill  that  requires  reporting  to  the 
state  regulatory  authority).  Information 
shall  be  provided  orally  within  24  hours 
from  the  time  the  permittee  becomes 
aware  of  the  circumstances.  A  written 
submission  shall  be  provided  within  5 
days  of  the  time  the  permittee  becomes 
aware  of  the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and,  steps  taken  of  planned  to 
reduce,  eliminate,  and  prevent 
recurrence  of  the  noncompliance.  The 
director  may  waive  the  written  report  on 
a  case-by-case  basis  if  the  oral  report  has 
been  received  within  24  hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  (he  permit; 

(c)  Violations  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  Part 
n  of  the  permit  to  be  reported  within  24 
hours. 

The  reports  should  be  made  to  Region 
4  by  telephone  at  (404)  562-9746.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hoiu^. 


8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Part  II.D.7  at  the  time 
monitoring  reports  are  submitted.  The 
reports  shall  contain  the  information 
Usted  at  n.D.7. 

9.  Other  Information 

When  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Regional  Administrator,  it  shall 
promptly  submit  such  facts  or 
information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

For  any  toxic  pollutant  that  is  not 
limited  in  this  permit,  either  as  an 
additive  itself  or  as  a  component  in  an 
additive  formulation,  the  permittee  shall 
notify  the  Regional  Administrator  as 
soon  as  he  knows  or  has  reason  to 
believe  that: 

(a)  Any  activity  has  occurred  or  will 
occur  which  would  result  in  the 
discharge  of  such  toxic  pollutants  on  a 
routine  or  fi^quent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(l)(i)  and  (ii): 

(b)  Any  activity  has  occurred  or  will 
occur  Which  would  result  in  any 
discharge  of  such  toxic  pollutants  on  a 
non-routine  or  infiequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(2)(i)  an  (ii). 

11.  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  submit  an  NOI  to  be 
covered  or  must  apply  for  a  new  permit. 
Continuation  of  expiring  permits  shall 
be  governed  by  regulations  at  40  CFR 
Part  122.6  and  any  subsequent 
amendments. 

12.  Signatory  Requirements 

All  NOIs,  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified  as  required 
at  40  CFR  122.22. 

(a)  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation:  By  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means: 

(i)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
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decision  making 
corporation;  or, 


(ii)  The  mana  5  sr  of  6ne  or  more 
manufacturing,  [  roduction,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  e^^cjeeiding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sigii  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  withtorporate  procedures. 

(2)  For  a  partnersmp  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  itejspectively. 

(bj  Authorized  Representative.  All 
reports  required  by  Oie  permit  and  other 
information  reqiiested  by  the  Regional 
Administrator  sjibll  be  signed  by  a 
person  describedfabove  or  by  a  duly 
authorized  reprmentative  of  that  person. 
A  person  is  a  du|ly  authorized 
representative  onuy  if: 

(1)  The  authorization  is  made  in 
writicqg  by  a  pert^^n  described  above; 

(2)  Tne  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  fer  environmental  matters 
for  the  company,  A  duly  authorized 
representative  ni^y  thus  be  either  a 
named  individu^  or  an  individual 
occupying  a  namid  position;  and, 

(3)  The  writteA  {authorization  is 
submitted  to  the  |  Regional 
Administrator.     ! 

(c)  Changes  to  Authorization.  If  an 
authorization  uniaer  paragraph  (b)  of 
this  section  is  no  longer  accurate 
because  a  different  individual  or 
position  has  responsibility  for  the 
overall  operation  of  the  facility,  a  new 
authorization  sat{i$fying  the 
requirements  of  paragraph  (b)  of  this 
section  must  be  submitted  to  the' 
Director  prior  to  dr  together  with  any 
reports,  information,  or  appUcation  to 
be  signed  by  an  authorized 
representative.    > . 

(d)  Certification  Any  person  signing  a 
document  under  tnis  section  shall  make 
the  following  certification:  "I  certify 
under  penalty  of  l^w  that  this  docimient 
and  all  attachments  were  prepared 
under  my  directiiiti  or  supervision  in 
accordance  with  ja  system  designed  to 
assure  that  qualified  personnel  properly 
gather  and  evalu^^e  the  information 
submitted.  Based  on  my  inquiry  of  the 
person  or  persons  who  manage  the 
system,  or  those  persons  directly 
responsible  for  gathering  the 
information,  the  ii^formation  submitted 
is,  to  the  best  of  i^  luiowledge  and 


belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

13.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  Regional 
Office.  As  required  by  the  Act,  the  name 
and  address  of  any  permit  applicant  or 
permittee,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

Part  m.  Monitoring  Reports  and  Permit 
Modification 

Section  A.  Monitoring  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  each  facility 
within  each  lease  block.  If  there  is  more 
than  one  facility  in  each  lease  block 
(platform,  drilling  ship,  semi- 
submersible),  the  discharge  shall  be 
designated  in  the  following  manner:  101 
for  the  first  facility;  201  for  the  second 
facility;  301  for  the  third  facility,  etc. 

Monitoring  results  obtained  for  each 
month  shall  be  summarized  for  that 
month  and  reported  on  a  Discharge 
Monitoring  Report  (DMR)  form  (EPA 
No.  3320-1),  postmarked  no  later  than 
the  28th  day  of  the  month  following  the 
completed  calendar  month.  (For 
example,  data  for  January  shall  be 
submitted  by  February  28.)  Signed 
copies  of  these  and  all  other  reports 
required  by  Part  n.D  shall  be  submitted 
to  the  following  address: 
Director,  Water  Management  Division. 

Clean  Water  Act  Enforcement  Section, 

U.S.  EPA,  Region  4,  Atlanta  Federal 

Center  61  Forsyth  Street,  S.W., 

Atlanta,  GA  30303-3104 

All  laboratory  reports  submitted  with 
DMRs  should  clearly  indicate  the  permit 
number,  outfall  number,  and  any  other 
identification  information  necessary  to 
associate  the  report  with  the  correct 
facility,  waste  stream,  and  outfall. 

If  no  discharge  occurs  during  the 
reporting  period,  sampling  requirements 
of  this  permit  do  not  apply.  The 
statement  "No  Discharge"  shall  be 
vwitten  on  the  DMR  form.  If,  during  the 
term  of  this  permit,  the  facility  ceases 
discharge  to  surface  waters,  the  Regional 
Director  shall  be  notified  immediately 
upon  cessation  of  discharge.  This 
notification  shall  be  in  writing. 

Section  B.  Permit  Modification 

This  permit  shall  be  modified,  or 
alternatively,  revoked  and  reissued,  to 


comply  with  any  applicable  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  issued  or 
approved  under  sections  301(b)(2)(C) 
and  (D),  307(a)(2),  and  405(d)(2)(D)  of 
the  Act,  as  amended,  if  the  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  so  issued  or 
approved: 

(a)  Contains  different  conditions  or  is 
otherwise  more  stringent  than  any 
conditions  in  the  permit;  or 

(b)  Controls  any  pollutant  or  disposal 
method  not  addressed  in  the  permit. 

The  permit  as  modified  or  reissued 
imder  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Part  IV.  Test  Procedures  and 
Definitions 

Section  A.  Test  Procedures 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  wdth  a  sample  of  any  waste 
in  a  maimer  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  the  final  effluent  giiidelines      •* 
published  at  58  FR  12507  on  March  4, 
1993  as  Appendix  2  to  Subpart  A  of  Part 
435. 

3.  Static  (Laboratory)  Sheen  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  Uie  final  effluent  guidelines 
published  at  58  FR  12506  on  March  4, 
1993  as  Appendix  1  to  Subpart  A. 

4.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  A  sheen  is 
defined  as  a  "silvery"  or  "metallic" 
sheen,  gloss,  or  increased  reflectivity; 
visual  color;  iridescence;  or  oil  slick  on 
the  surface  (see  58  FR  12507).  The 
operator  must  conduct  a  visual  sheen 
test  only  at  times  when  a  sheen  could 
be  observed.  This  restriction  eliminates 
observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  during  rain  or  rough  seas, 
etc.).  Certain  discharges  can  only  occur 
if  a  visual  sheen  test  can  be  conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously. 
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observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  both  during  di^harge  and  5 
minutes  after  discharge  has  ceased. 

5.  Produced  Water  Acute  Toxicity  Test 

The  method  for  determining  the  96- 
hour  LC50  for  effluents  is  published  in 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms"  (EPAy600/4-«5/ 
013).  The  species  to  be  used  for 
compliance  testing  for  this  permit  are 
Mysidopsis  bahia  and  sheepshead 
minnows  [Cyprinodon  variegatus). 

Section  B.  Definitions 

1.  Act  means  the  Clean  Water  Act 
(CWA).  as  amended  (33  U.S.C.  1251  et 
seq). 

2.  Administrator  means  the 
Administrator  of  EPA,  Region  4,  or  an 
authorized  representative. 

3.  Areas  of  Biological  Concern  for 
waters  within  the  territorial  seas 
(shoreline  to  3-miles  offshore)  are  those 
defined  as  "no  activity  zones"  for 
biological  reasons  by  the  states  of 
Alabama,  Florida  or  Mississippi.  For 
offshore  waters  seaward  of  three  miles, 
areas  of  biological  concern  include  "no 
activity  zones"  defined  by  the 
Department  of  the  Interior  (DO!)  for 
biological  reasons,  or  identified  by  EPA 
in  consultation  with  the  DOI,  the  states, 
or  other  interested  federal  agencies,  as 
containing  biological  communities, 
features  or  functions  that  are  potentially 
sensitive  to  discharges  associated  with 
the  oil  and  gas  industry.  Areas  of 
Biological  Concern  include,  but  are  not 
limited  to,  the  following:  Southwest 
Rock  (30''06.1'  N.  88»12.3'  W),  Southeast 
Banks  OO'OO.Q'  N;  SI'S?.!'  W);  17 
Fathom  Hole  (29°55.6'  N  88°03.4'  W) 
and  lease  blocks  with  Pinnacle  Trend 
Features.  These  areas  are  geographically 
and  in  greater  detail  in  Appendix  B. 
EPA  may,  from  time  to  time,  identify 
additional  Areas  of  Biological  Concern. 

4.  Applicable  Effluent  Standards  and 
Umitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  imder  the 
Act,  including,  but  not  limited  to, 
effluent  limitations,  standards  of 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

5.  Average  Daily  Discharge  Limitation 
means  the  highest  allowable  average  of 
discharges  over  a  24-hour  period, 
calculated  as  the  sum  of  all  discharges 
or  concentrations  measured  divided  by 
the  number  of  discharges  or 
concentrations  measured  that  day. 

6.  Average  Monthly  Discharge 
Limitation  means  the  highest  allowable 


average  of  "daily  discharges"  over  a 
calendar  month,  calculated  as  the  sum 
of  all  "daily  discharges"  measured 
duringa  calendar  month  divided  by  the 
number  of  discharges  measined  that 
month.  The  limitation  may  be  the 
average  of  discharge  rates  or 
concentrations. 

7.  Batch  or  Bulk  Discharge  is  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit,  tank,  or  similar 
container  that  occurs  on  a  one-time, 
infirequent,  or  irregular  basis. 

8.  Blowout-Out  Preventer  Control 
Fluid  means  fluid  used  to  actuate  the 
hydraulic  equipment  on  the  blow-out 
preventer  or  subsea  production 
wellhead  assembly. 

9.  Boiler  Blowdown  means  discharges 
from  boilers  necessary  to  minimize 
solids  build-up  in  the  boilers,  including 
vents  from  boilers  and  other  heating 
systems. 

10.  Bulk  Discharge  means  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit  tank  or  similar 
container  that  occurs  on  a  one-time, 
infrequent,  or  irregular  basis. 

11.  Bypass  means  the  intentional 
diversion  of  waste  streams  &x>m  any 
portion  of  a  treatment  facility. 

12.  Clinkers  are  small  lumps  of 
residual  material  left  after  incineration. 

13.  Completion  Fluids  are  salt 
solutions,  weighted  brines,  polymers 
and  various  additives  used  to  prevent 
damage  to  the  wellbore  during 
operations  which  prepare  the  drilled 
well  for  hydrocarbon  production.  These 
fluids  move  into  the  formation  and 
retiun  to  the  surface  as  a  slug  with  the 
produced  water.  Drilling  muds 
remaining  in  the  wellbore  during 
logging,  casing,  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids 
requirements. 

14.  Daily  Average  Discharge  (also 
known  as  monthly  average)  limitations 
means  the  highest  allowable  average 
daily  discharge(s)  over  a  calendar 
month,  calculated  as  the  sum  of  all  daily 
discharge(s)  measured  during  a  calendar 
month  divided  by  the  number  of  daily 
discharge(s)  measured  during  that 
month. 

15.  Daily  Discharge  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass 
of  the  pollutant  or  waste  stream 
discharged  over  the  sampling  day.  For 
pollutants  with  limitations  expressed  in 


other  units  of  measurement,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
stunpling  day.  Daily  discharge 
determination  of  concentration  made 
using  a  composite  sample  shall  be  the 
concentration  of  the  composite  sample. 
When  grab  samples  are  used,  the  daily 
discharge  determination  of 
concentration  shall  be  the  average 
(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

16.  Daily  Maximum  Discharge 
Limitations  are  the  highest  allowable 
discharge  rate  or  concentration  - 
measured  during  a  calendar  day. 

17.  Deck  Drainage  is  all  waste 
resulting  from  platform  washings,  deck 
washings,  deck  area  spills,  equipment 
washings,  rainwater,  and  runoff  from 
curbs,  gutters,  and  drains,  including 
drip  pans  and  wash  areas. 

18.  Desalination  Unit  Discharge 
means  waste  water  associated  with  the 
process  of  creating  freshwater  from 
seawater. 

19.  Development  Drilling  means  the 
drilling  of  wells  required  to  efficiently  . 
produce  a  hydrocarbon  formation  or 
formations. 

20.  Diatomaceous  Earth  Filter  Media 
is  the  filter  media  used  to  filter  seawater 
or  other  authorized  completion  fluids 
and  subsequently  washed  fix>m  the 
filter. 

21.  Diesel  Oil  is  the  distillate  fuel  oil 
typically  used  in  conventional  oil-based 
drilling  fluids,  which  contains  a  number 
of  toxic  pollutants.  For  the  purpose  of 
any  particular  operation  under  this 
pwrmit,  diesel  oil  shall  refer  to  the  fuel 
oil  present  on  the  facility. 

22.  Domestic  Waste  is  the  discharge 
from  galleys,  sinks,  showers,  safety 
showers,  eye  wash  stations,  hand 
washing  stations,  fish  cleaning  stations, 
and  laundries. 

23.  Drill  Cuttings  are  particles 
generated  by  drilling  into  the  subsiuface 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

24.  Drilling  Fluids  are  any  fluids  sent 
down  the  hole,  including  dirilling  muds 
and  any  specialty  products,  from  the 
time  a  well  is  begun  imtil  final  cessaticm 
of  drilling  in  that  hole. 

25.  End  of  Well  Sample  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharee. 

26.  Excess  Cement  Slurry  means  the 
excess  mixed  cement,  including 
additives  and  wastes  from  equipment 
washdown  after  a  cementing  operation. 

27.  Existing  Sources  are  facilities 
conducting  exploration  activities  and 
those  that  have  commenced 
development  or  production  activities 
that  were  permitted  as  of  the  effective 
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date  of  the  Offshore  Guidelines  (March 
4, 1993). 

28.  Free  Oil  is  oil  that  causes  a  sheen, 
streak,  or  slick  en  the  surface  of  the  test 
container  or  receiving  water. 

29.  Garbage  means  all  kinds  of 
victual,  domestic,  and  operational  waste 
"generated  durihg  the  normal  operation 
of  the  ship  and  liable  to  be  disposed  of 
continuously  or  periodically"  (see 
■MARPOL  73/78  regulations). 

30.  Grab  Sankple  means  an  individual 
sample  collected  in  less  than  15 
minutes.  | 

31.  Graywater  is  drainage  from 
dishwater,  shoWer,  laimdiy,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  tbilets,  urinals,  hospitals, 
and  drainage  from  cargo  areas  (see 
MARPOL  73/78  reculations). 

32.  Inverse  EmuJsion  Drilling  Fluids 
are  oil-based  drilling  fluids  which  also 
contain  large  aitiounts  of  water. 

33.  Live  Bottdtn  Areas  are  those  areas 
that  contain  biological  assemblages 
consisting  of  suqh  sessile  invertebrates 
as  sea  fans,  sea  ^hips,  hydroids, 
anemones,  ascidsians  sponges, 
bryozoans,  seagrosses,  or  corals  living 
upon  and  attac^^d  to  naturally 
occurring  hard  ik  rocky  formations  with 
fishes  and  other  Fauna. 

34.  Maximum  Hourly  Rate  is  the 
greatest  number  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  battels  per  hour. 

35.  Muds,  Cuttings,  and  Cement  at  the 
Seafloor  means  discharges  that  occur  at 
the  seafloor  prip^  to  installation  of  the 
marine  riser  andjduring  marine  riser 
disconnect,  welrabandonment,  and 
plugging  operations. 

36.  National  Pollutant  Discharge 
Elimination  System  (NPDES)  means  the 
national  prograni  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  eilforcing  pretreatment 
requirements  uilder  sections  307,  318, 
402,  403,  and  4(J5  of  the  Act. 

37.  New  Sourte  means  any  facility  or 
activity  of  this  subcategory  that  meets 
the  definition  of  j'new  source"  under  40 
CFR  122.2  and  resets  the  criteria  for 
determination  o^lnew  sources  under  40 
CFR  122.29(b)  applied  consistently  with 
all  of  the  following  defintions:  (i)  The 
term  water  area  k$  used  in  the  term 
"site"  in  40  CFR  122.29  and  122.2  shall 
mean  the  water  f|«a  and  ocean  floor 
beneath  any  exploratory,  development, 
or  production  facility  where  such 
facility  is  conducting  its  exploratory, 
development  or  production  activities, 
(ii)  the  term  significant  site  preparation 
work  as  used  in  40  CFR  122.29  shall 
mean  the  proces^i  of  surveying,  clearing, 
or  preparing  an  d^a  of  the  ocean  floor 
for  the  purpose  ( i  constructing  or 


placing  a  development  or  production 
facility  on  or  over  the  site. 

38.  No  Activity  Zones  include  those 
areas  identified  by  MMS  where  no 
structiuBS,  drilling  rigs,  or  pipelines  will 
be  allowed.  These  zones  are  identified 
as  lease  stipulations  in  U.S.  Department 
of  the  Interior,  MMS,  August  1990, 
Environmental  Impact  Statement  for 
Sales  131, 135,  and  137  Western, 
Central,  and  Eastern  Gulf  of  Mexico. 
Additional  no  activity  zones  may  be 
identified  by  MMS  during  the  life  of  this 
permit,  and  by  the  States  of  Alabama, 
Mississippi  and  Florida  within  their 
territorial  waters  (up  to  3  miles  offshore) 
where  no  structures,  drilling  rigs,  or 
pipelines  will  be  allowed. 

39.  No  Discharge  Areas  are  areas 
specified  by  EPA  where  discharge  of 
pollutants  may  not  occur. 

40.  Non-Operational  Leases  are  those 
leases  on  which  no  discharge  has  taken 
place  within  2  years  prior  to  the 
effective  date  of  the  new  general 
permits. 

41.  Operating  Facilities  are  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  date  of 
the  new  general  permits. 

42.  Packer  Fluids  are  low  solids  fluids 
between  the  packer,  production  string, 
and  well  casing.  They  are  considered  to 
be  workover  fluids. 

43.  Priority  Pollutants  are  the  126 
chemicals  or  elements  identified  by 
EPA,  pursuant  to  section  307  of  the 
Clean  Water  Act  and  40  CFR  401.15. 

44.  Produced  Sand  is  sand  and  other 
solids  removed  from  the  produced 
waters.  Produced  sand  also  includes 
desander  discharge  from  produced 
water  waste  stream  and  blowdown  of 
water  phase  from  produced  water 
treating  systems. 

45.  Produced  Water  is  water  and 
particulate  matter  associated  with  oil 
and  gas  producing  formations.  Produced 
water  includes  small  volumes  of  treating 
chemicals  that  return  to  the  surface  with 
the  produced  fluids  and  pass  through 
the  produced  water  treating  system. 

46.  Sanitary  Waste  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

47.  Severe  Property  Damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
cause  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

48.  Sheen  means  a  silvery  or  metallic 
sheen,  gloss,  or  increased  reflectivity; 
visual  color;  iridescence;  or  oil  slick  on 
the  water  surface. 


49.  Source  Water  and  Sand  are  the 
water  and  entrained  solids  brought  to 
the  surface  from  non-hydrocarbon 
bearing  formations  for  the  purpose  of 
pressure  maintenance  or  secondary 
recovery. 

50.  Spotting  means  the  process  of 
adding  a  lubricant  (spot)  downhole  to 
free  stuck  pipe. 

51.  Temtorial  Seas  means  the  belt  of 
the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles. 

52.  Trace  Amounts  means  that  if 
materials  added  downhole  as  well 
treatment,  completion,  or  workover 
fluids  do  not  contain  priority  pollutants 
then  the  discharge  is  assumed  not  to 
contain  priority  pollutants  except 
possibly  in  trace  amounts. 

53.  Uncontaminated  Ballast/Bilge 
water  means  seawater  added  or  removed 
to  maintain  proper  draft  that  does  no^ 
come  in  contact  with  surfaces  that  may 
cause  contamination. 

54.  Uncontaminated  Seawater  means 
seawater  that  is  returned  to  the  sea 
without  the  addition  of  chemicals. 
Included  are  (1)  discharges  of  excess 
seawater  that  permit  the  continuous 
operation  of  fire  control  and  utility  lift 
pumps.  (2)  excess  seawater  fiom 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released 
during  the  training  and  testing  of 
personnel  in  fire  protection,  (4)  seawater 
used  to  pressure  test  piping,  and  (5) 
once  through  non-contact  cooling  water. 

55.  Upset  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

56.  Well  treatment  fluids  are  any  fluid 
used  to  restore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well 
has  been  drilled.  These  fluids  move  into 
the  formation  and  return  to  the  surface 
as  a  slug  with  the  produced  water. 
Stimulation  fluids  include  substances 
such  as  acids,  solvents,  and  propping 
agents. 

57.  Workover  fluids  are  salt  solutions, 
weighted  brines,  polymers,  and  other 
specialty  additives  used  in  a  producing 
well  to  allow  safe  repair  and 
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maintenance  or  abandonment 
procedures.  High  solids  drilling  fluids 
used  during  workover  operations  are  not 
considered  workover  fluids  by 
definition  and  therefoi'e  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 


solids  fluids  between  the  packer, 
production  string,  and  well  casing  are 
considered  to  be  workover  fluids  and 
must  meet  only  the  effluent 
requirements  imposed  on  workover 
fluids. 


58.  The  term  MGD  means  million 
gallons  per  day. 

59.  The  term  mg/1  means  milligrams 
per  hter  or  parts  per  million  (ppm). 

60.  The  term  gu/1  means  micrograms 
per  liter  or  part  per  billion  (ppb). 


1998 


Existing 

Sources 

Table  2.— Effluent  Umitations,  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit 

Regulated  &  mon- 
itored discharge 
parameter 

Discharge  limitation/ 
prohibition 

Monitoring  requirement 

Discharge 

Measurement 
frequency 

Sample  type/method 

Recorded/reported 
value 

Drilling  Fluids 

Oil-based  Drilling 
Fluids. 

No  discharge. 

Oil-contaminated 

No  discharge. 

Drilling  Fluids. 

Drilling  Fluids  to 

1^  discharge. 

Which  Diesel  Oil 

has  been  Added. 

Mercury  and  Cad- 

No discharge  of  drill- 

Once per  new  source 

Rame  and  flameless 

mgHg  and  mg  Cd/kg 

mium  in  Bante. 

ing  fluids  if  added 

of  barite  used. 

AAS.. 

in  stock  barite. 

* 

barite  contains  Hg 
in  excess  of  1.0 
mg/kg  or  Cd  in  ex- 
cess of  3.0  mg/kg 
(dry  wt). 

' 

Toxicity' 

30,000  ppm  dally 

Once/month  Once/ 

Grab/96-hr  LC50 

Minimum  LC50  of 

minimum. 

end  of  well" 

using  Mysidopsis 

tests  performed 

30,000  ppm  monthly 

Once/month. 

bahia;  Method  at 

and  nwnthly  aver- 

average minimum. 

58  FR  12507. 

age  LC50. 

Free  Oil 

No  free  oil  

Once/day  prior  to  dis- 
charge. 

Static  sheen;  Method 
at  58  FR  12506. 

Number  of  days 
sheen  observed. 

Maximum  Discharge 

1,000  ban-els/hr  

Once/day  

Estimate 

Max.  hourty  rate  in 

Rate. 

bbVhr. 

Mineral  Oil  

Mineral  oil  may  be 
used  only  as  a  car- 

rier fluid,  lubricity 

additive,  or  ptU. 

Drilling  Fluids  Inven- 

Record   

Once/well „... 

Inventory 

Chemical  constitu- 

tory. 

ents. 

Volume 

Report  

Once/month 

Estimate 

Monthly  total  in  bbl/ 
month. 

' 

Within  1000  Meters  of 
an  Areas  of  Biologi- 
cal Concern  (ABC). 

No  discharge. 

- 

Drill  Cuttings 

Note:  Drill  cuttings  ar< 

}  subject  to  the  same  limitations/prohibitions  as  d 

rilling  fluids  except  Maxi 

mum  Discharge  Hate. 

Free  Oil 

No  free  oil  

Once/day  prior  to  dis- 
charge. 

Static  sheen;  Method 
at  58  FR  12506. 

Number  of  days 
sheen  observed. 

Volume 

Report  

Once/month 

Estimate 

Monthly  total  in  bbl/ 

flTjonth. 
Daily  max.  and 

Produced  Water 

Oil  and  Grease 

42  mg/l  daily  maxi- 

Once/month f  

Grab/Gravimetric 

mum  and  29  mg/l 

monthly  avg. 

monthly  average. 

Toxicity 

Acute  toxicity  (LC50); 

Once/month  

Grab/96-hour  LC50 

Minimum  LC50  for 

aitical  dilution  as 

using  Mysidopsis 

both  species  and 

specified  by  the  re- 

bahia and  sheeps- 

full  laboratory  re- 

quirements at  Part 

head  minnows 

port. 

I.B.3(a)  and  Appen- 

(Method in  EPA/ 

dix  A  of  this  permit.. 

600/4-85/013).. 

Flow  (bbl/month) 

Once/month 

Estimate 

Monthly  rate. 

Within  1000  meters  of 

No  discharge. 

an  Area  of  Biologi- 

cal Concern  (ABC). 

Deck  Drainage 

Free  Oil 

No  free  oil  

Once/day  when  dis- 
charging". 

Number  of  days 
sheen  observed. 

Volume  (bbl/month)  .. 

Once/month 

Estimate 

Monthly  total. 

Produced  Sand 

No  Discharge.. 

• 
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Discharge 


Well  Treatment,  CJom- 
pletion,  arKJ 
Workover  Ruid^  pn- 
dudes  packer 
flukls)'. 


Sanitary  Waste  (C|d  n- 
tinuousty  mannea  by 
10  or  more  persons) '. 

Sanitary  Waste  (Cph- 
tinuously  manned  by 
9  or  fewer  persdris 
or  intennittently  t)y 
any) '. 

Domestk:  Waste 


TABLE  2.-EFl|LUENT  LIMITATIONS.  PR0HIBITIC»IS.  AND  MONITORING  REQUIREMENTS  FOR  THE  EASTERN  GULF  OF  MEXICO 

NPDES  GENERAL  Permit— Continued 


Regulated  &  mon- 
itored discharge 
parameter 


Miscettaneous  Dis- 
charges—Desalina- 
tion Unit.  BkMvout 
Preventer,  Fh«d. 
Uncontaminated  Bal- 
last/Bilge Water. 
Mud,  Cuttings,  a|id 
Cement  at  the      f 
Seafloor, 
Unoontaminated 
Seawater.  Boiler 
Btowdown,  Sourod 
Water  and  Sand,  Di- 
atomaceous  Earthi 
Filter  Media.         I 


Free  Oil 

Oil  and  Grease  

Priority  Pollutants .. 

Volume  (bbl/month) 

Solids 

Residual  Chk>rine  . 
Ftow(MGD)  

Sdkls 

Solkls 


Discharge  limitatk>n/ 
prohitNtk>n 


Free  Oil 


No  free  oil 

42  mg/l  daily  maxi- 
mum and  29  mg/l 
monthly  average. 

No  priority  pollutants 


No  ftoating  solkte 

At  least  (but  as  dose 
to)  1  mgn. 

No  ftoating  solkls 


No  ftoating  soMs;  no 
food  waste  within 
12  miles  of  land; 
comminuted  food 
waste  smaller  than 
25-mm  beyond  12 
mUes. 

No  free  oil 


Monitoring  requirement 


Measurement 
frequency 

Once/day  when  dis- 
charging. 
Once/month 

Once/month „ 

Onca/day,  in  daylight 

Once/month  

Once/month 

Onca/day,  in  daylight 


Once/day  foltowing 
morning  or  mkJday 
meaJ  at  time  of 
maximum  expected 
(fischarge. 


Onca/day  when  dis- 
charging. 


Sample  type/method 


Statto  sheen 

Grab/Gravimetrk: 


Recorded/reported 
value 


Monitor  added  mate- 
rials. 

Estimate 

Ot>servatk>n  

Grab/Hach  CN-66- 
DPD. 

Estimate 

Ot>servatton  

Observatton  


Visual  sheen 


Numt>er  of  days 
sheen  observed. 

Daily  max.  and 
monthly  avg. 


Monthly  total. 
Number  of  days  sol- 
kls ot>served 

Concantratton 
Number  of  days  so^ 
tos  observed. 


Number  of  days  sol- 
kls observed. 


Number  of  days 
sheen  observed. 


th^^SySr^^rf^SS^y^te'P^  ffi«S'L°uL'tSlarK?'iL1!l^^  ^"  t>e  taken  beneath 

system  to  be  discharged.  ^^       snaxer.  me  sample  must  be  taken  from  a  tocation  that  b  characteristk:  of  the  overall  mud 

!l?"?®.*^®"  ^l'!*®"  after  the  final  tog  mn  is  completed  and  prior  to  bulk  discharge 

IV)^^^  ma*"!*^  concentratfon  may  be  based  on  the  average  of  up  to  four  grab^pte  results  in  the  24  hour  oertod 
o,rr?2^^^S  ilfliSriX^vS^y^rS^ge^  *«»^^*^  ^  ^^^^T.^s^  ^  the  surface 
po;t'S2Sf^%^|gr^»  •'""^  '"  '"^  «^"^-  '"♦™«°"  on  the  spedfto  chemtoal  compositton  shall  be  recorded  but  not  re- 

for  proper  operatton  irldTeS^^^lts^S^kS^^^  fadlliy      '^^'^  ^  ^*^*  '"""*^'  ^  ^'^'^  *«»*«•  "^«  ^<SD  shall  be  tested  ySSrty 


Tables.— EFFLijtNT 


Discharge 


New  Sources 


ent  Umitations,  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit 


Drilling  Fluids 


Regulated  &  mon- 
itored dischevge 
parameter 


OiHMised  Drilling 
Fhjkls. 


Discharge  limitatton/ 
prohibitton 


No  discharge. 


Monitoring  Requirement 


Measurement 
frequency 


Sampto  type/method 


Recorded/reported 
value 
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Table  3.— Effluent  Limitations,  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexio^ 

NPDES  General  Permit— Continued 


Discharge 


DriH  Cuttings 


Produced  Water 


Deck  Drainage 


Regulated  &  mon- 
itored dis<^iarge 
parameter 


Produced  Sand 

Well  Treatment,  Com- 
pletion, and 
Wof1<over  Fluids  (in- 
cludes packer 
fluids) «. 


Sanitary  Waste  (Con- 
tinuously manned  by 
10  or  more  persons) ' 


Oil-contaminated 
Drilling  Flukls. 

Drilling  Fluids  to 
Which  Diesel  Oil 
has  been  Added. 

Mercury  and  Cad- 
mium in  Barite. 


Toxicity* 


Free  Oil 


Discharge  limitation/ 
prdhibitkxi 


Maximum  Discharge 

Rate. 
Mineral  Oil  


Drilling  Fluids  Inverv 

tory. 
Volume 


No  discharge. 
No  discharge. 


No  discharge  of  drill- 
ing fluids  if  added 
barite  contains  Hg 
in  excess  of  1.0 
mg^  or  Cd  in  ex- 
cess of  3.0  mg/kg 
(dry  wt). 

30.000  ppm  daily 
minimum. 

30,000  ppm  monthly 
average  minimum. 

No  free  oil  


Monitoring  Requirement 


Measurement 
frequency 


1,000  barrels/hr 


Mineral  oil  may  be 
used  only  as  a  car- 
rier fluk],  lut>ricity  - 
additive,  or  piil. 

Record  


Report 


No  discharge. 


Once  per  new  source 
of  barite  used. 


Once/month  Once/ 

end  of  well  *>. 
Once/month  


Once/day  prior  to  dis- 
charge. 
Once/day  


Sample  type/method 


Flame  and  flameless 
AAS. 


Recorded/reported 
value 


mg  Hg  and  mg  Cd/kg 
in  stock  barite. 


Once/well 


Once/month 


Within  10O0  Meters  of 
an  Areas  of  Bk)k>gi- 
cal  Concem  (ABC), 
htote:  Drill  cuttings  are  subject  to  the  same  limitations/prohibitions  as  drilling  fluids  except  Maximum  Discharge  Rate. 


Grab/96-hr  LC50 
using  Mysidopsis 
bahia;  Method  at 
58  FR  12507. 

Statk:  sheen;  Method 
at  58  FR  12506. 

Estimate 


Inventory 
Estimate  . 


Minimum  LC50  of 
tests  performed 
and  monthly  aver- 
age LC50 

Number  of  days 
sheen  observed. 

Max.  hourty  rate  in 
bbVhr. 


Chemical  constituents 

Monthly  total  in  bbU 
•month 


Free  Oil 


Volume 


Oil  and  Grease 


Toxicity 


No  free  oil 


Report 


Flow  (bbl/month)  

Within  1000  meters  of 
an  Area  of  Biologi- 
cal Concem  (/^C). 

Free  Oil 

Volume  (bt)l/month)  .. 
No  Discharge. 

Free  Oil 

Oil  and  Grease  


Priority  Pollutants 


Volume  (bbl/month) 

Solids 

Residual  Chkmne  ... 
Ftow(MGD)  


42  mg/1  daily  maxi- 
mum and  29  mg/l 
monthly  average. 

Acute  toxicity  (LC50); 
critical  dilution  as 
specified  by  the  re- 
quirements at  Part 
I.B.3(a)  and  Appen- 
dix A  of  this  permit. 

No  discharge. 


Once/day  prior  to  dis- 
charge. 
Once/month  . 

Once/month ' 


Static  sheen;  Method 

at  58  FR  12506. 
Estimate 


GratVGravimetric 


No  free  oil 


No  free  oil  

42  mg/l  daily  maxi- 
mum and  29  mg/l 
monthly  average. 


No  priority  pollutants 


No  floating  solids  

At  least  (but  as  dose 
to)  1  mg/l. 


Once/month 


Once/month  ... 


Once/day  when  dis- 
charging ^. 
Once/month  


Once/day  when  dis- 
charging. 
Once/month  


Once/month  

Once/day,  In  daylight 


Grab/96-hour  LC50 
using  Mysidopsis 
bahia  and  sheeps- 
head  minnows 
(Method  in  EPA/ 
600/4-85/013). 

Estimate 


Visual  sheen 


Estimate 


Static  sheen  ....... 

GratVGravimetric 


Once/month 
Once/month 


Monitor  added  mate- 
rials. 

Estimate 

Observation  

Grab/Hach  CN-66- 
DPD. 

Estimate 


Numt>er  of  days 
sheen  observed. 

Monthly  total  in  bbU 
month. 

Daily  max.  and 
monthly  avg. 

Minimum  LC50  for 
both  species  and 
full  laboratory  re- 
port. 


Monthly  rate. 


Number  of  days 

sheen  observed. 
Monthly  total. 

Number  of  days 
sheen  observed. 

Daily  max.  and 
monthly  avg: 


Monthly  total. 
Numt>er  of  days  sol- 
ids observed. 
Concentration. 


UMI 


constituents 
>tal  in  bbi/ 


Tables.— Effluent 


Discharge 
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Limitations.  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 
NPDES  General  Permit— Continued  ivitAiuu 


Sanitary  Waste  (pbn- 
tinuously  manneld  by 
9  or  fewer  persons 
or  intermittently  t)y 
any)f. 

Domestic  Waste 


Regulated  &  mon- 
itored discharge 
parameter 


Solids 


Solids 


Discharge  limitation/ 
prohit}ition 


Miscellaneous  Di:  - 
charges— Desa  ina- 
tion  Unit.  Blowdiit 
Preventer,  Ruid,i 
Uncontaminated  Bal- 
last/Bilge Water. 
Mud,  Cuttings,  lind 
Cement  at  the  ^ 
Seafloor, 
Uncontaminateq 
Seawater,  Boiler 
Blowdown,  Souroe 
Water  and  Sand.  Di- 
atomaceous  Earth 
Fitter  Media. 


Free  Oil 


No  floating  solids 


No  floating  solids;  no 
food  waste  within 
12  miles  of  land; 
comminuted  food 
waste  smaller  than 
25-mm  beyond  12 
miles. 

No  free  oil 


Monitoring  Requirement 


Measurement 
frequency 


Once/day,  in  daylight 


Once/day  following 
morning  or  midday 
meal  at  time  of 
maximum  expected 
dischyne 

Once/day  when  dis- 
charging. 


Sample  type/method 


Ot>servation 


Observation 


Recorded/reported 
value 


Visual  sheen 


Number  of  days  sol- 
ids observed. 


Number  of  days  sol- 
ids observed. 


Number  of  days 
sheen  observed. 


c  ^5L\'**"  ^^^  a"®'  ^  ♦'"a'  tog  mn  is  completed  and  prior  to  bulk  discharge 

l<!^^r7  a^JSt"^  concentration  may  be  based  on  the  average  of  up  to  four  grab  sample  results  in  the  24  hour  rv^nrvi 


Appendix  A 

Effluent  concenljr^tions  at  the  edge  of  a 
100-m  mixing  zonelwill  be  modeled  by  EPA 
for  each  producedmiter outfall  listed  in  an 
operator's  notice  of  icominencement  of 
production  operations.  This  projected 
effluent  concentration  will  be  used  to 
calculate  the  permit  limitation  for  produced 
water  toxicity  (0.01  x  projected  effluent 
concentration).  The  discharge  will  be 
modeled  using  each  facility's  measured  water 
column  conditions  and  discharge 
configurations  as  input  for  the  CORMIX 
expert  system  for  farVdrodynamic  mixing  zone 
analysis.  1 1 

The  notice  of  coiionencement  of 

E reduction  operations  will  be  accompanied 
y  a  completed  CORMIX  input  parameter 
table  presented  as  Tible  A-1.  The  input 
parameters  requiredare  the  following. 
Anticipated  average  (discharge  rate  (bbl/day) 


Water  depth  (meters) 

Discharge  pipe  location  in  the  water  column 

(meters  from  surfece  or  bottom) 
Discharge  pipe  orientation  with  respect  to  the 

prevailing  current  (degrees;  0"  is 

coflowing) 
Discharge  pipe  opening  diameter  (meters) 

These  parameters  are  site-specific 
parameters  that  the  operator  must  determine 
through  monitoring  or  measurement  and 
certify  as  true  to  the  best  of  their  knowledge. 
All  other  input  parameters  for  the  CORMDC 
model  are  established  as  the  following. 
Discharge  density:  1070.2  kg/m^ 
Discharge  concentration:  100% 
Legal  rbixing  zone:  100  meters 
Darcy-Wiesbach  constant:  0.2 
Current  speed:  5  cm/sec 
Discharge  pipe  orientation:  Coflowing  with 

current 
Linear  water  column  density  profile; 


Surface  density:  1,023.0  kg/m^ 
Density  gradient:  0.163  kg/mVm 
The  Region  will  conduct  the  model  using 
the  operator's  input  parameters  and  report 
the  toxicity  limitation  to  the  operator.  If  the 
parameters  supplied  by  the  operator  change 
during  the  life  of  the  permit  [e.g.,  average 
dischai^ge  rate  increases  or  decreases,  a 
change  in  discharge  pipe  orientation,  etc.). 
the  operator  should  submit  the  new  input 
parameters  to  the  Region  so  that  a  new 
toxicity  limitation  can  be  calculated. 

Compliance  with  the  toxicity  limitation 
will  be  demonstrated  by  conducting  96-hour 
toxicity  tests  using  mysids  [Mysidopsis 
bahia)  and  sheepshead  minnows 
[Cyprinodon  variegatus]  each  month.  The 
LC50  for  each  species  will  be  reported  on  the 
DMR  and  a  copy  of  the  complete  laboratory 
report  shall  be  submitted. 


Permit  number 
Company: 


TABLE  A-1.  C0RMIX1  INPUT  PARAMETERS  FOR  TOXICITY  LIMITATION  CALCULATION 
GMG28 


ISS 
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Table  A-1  .  CORMIXI  Input  Parameters  for  Toxicity  Limitation  Calculation— Continued 

Contact  name/Phone  numtier:  '      


Units 


Lease  block/number 
Facility  name: 

Parameter  Units 
Discharge  Rate 
Water  depth 
Discharge  pipe  location  In  the  water  column 


Discharge  pipe  orientation  with  respect  to  the  seafloor: 
^ degrees 


.  Average  bbl/day 
.  meters 

meters  from 


.  water  surface,  or 


seafloor 


Discharge  pipe  opening  diameter: 


BILLING  CODE:  6S<0-ea-P 


(90°  is  directed  toward  the  surface) 
(-90°  is  directed  toward  the  seafloor) 


meters 


1998 


UMI 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put>lic  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

December  30, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  L.aw  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Conmients  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  6, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Conunission.  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 

FOR  RJRTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPt.EMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0678. 

Title:  Commission's  Rules  and 
'^  Regulations  for  Satellite  Application 
and  Licensing  Procedures. 

Form  No.:  FCC  Form  312. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Respondents:  Businesses  or  other  for 
profit;  not-for-profit  institutions;  federal 
government. 

Number  of  Respondents:  1,310. 

Estimate  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  third  party 
disclosure  requirement. 

Cost  to  Respondents:  $8,963,447. 

Total  Annual  Burden:  2,620  hours. 

Needs  and  Uses:  Rules,  policies  and 
form  chemges  have  been  adopted  to 
implement  the  World  Trade 
Organization  (WTO)  Basic 
Telecommunications  Agreement.  The 
proposals  permit  non-U.S.  licensed 
satellite  services  to  be  considered  in  the 
United  States.  Non-U.S.  licensed 
entities  would  be  permitted  to  file 
Letters  of  Intent  for  satellite  space 
stations.  Modifications  to  FCC  Form  312 
have  been  adopted  to  incorporate 
questions  for  non-U.S.  licensed  entities 
and  to  correct  omissions  on  previous 
versions. 

Federal  Cominun  ications  Commission. 
Magalie  Roman  Sala*. 

Secretary. 

[PR  Doc.  98-275  Filed  1-6-98;  8:45  ami 

BHJJNQ  COOE  (712-«t-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Rescission  of  the  Statement  of  Policy 
Providing  Guidance  on  External 
Auditing  Procedures  for  State 
NonmemlMr  Banlcs 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Rescission  of  statement  of 
policy. 

k 

SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  Section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  rescinding  its 
outdated  Statement  of  Policy  Providing 
Guidance  on  External  Auditing 
Procedures  for  State  Nonmember  Banks 
(Policy  Statement). 

EFFECTIVE  DATE:  The  Policy  Statement  is 
rescinded  effective  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  L.  Marsh,  Examination  Specialist, 
Division  of  Supervision,  (202)  898- 
8905,  or  Sandy  Comenetz,  Coimsel. 
Legal  Division,  (202)  898-3582.  FDIC, 
550  17th  Street,  N.W.,  Washington.  DC 
20429. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 


303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
requires  each  federal  banking  agency  to 
streamline  and  modify  its  regulations 
and  written  policies  in  order  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
on  credit  availability.  Section  303(a) 
also  requires  each  federal  agency  to 
remove  inconsistencies  and  outmoded 
and  duplicative  requirements  fi-om  its 
regulations  and  written  policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  its  Statement  of  Policy 
Providing  Guidance  on  External 
Auditing  Procedures  for  State 
Nonmember  Banks  (Policy  Statement)  is 
obsolete.  The  Policy  Statement  was  first 
adopted  by  the  FDIC  Board  of  Directors 
on  Jfmuary  16, 1990.  and  published  on 
January  22, 1990  (55  FR  2142). 

The  Policy  Statement  strongly 
encourages  all  FDIC-supervised  banks  to 
have  a -financial  statement  audit  as  their 
external  auditing  program.  Nevertheless, 
the  Policy  Statement  recognizes  that  the 
board  of  directors  or  audit  committee  at 
some  institutions  may  determine  that  a 
financial  statement  audit  does  not  best 
meet  the  institution's  needs  for  an 
external  auditing  program.  It 
recommended  as  an  alternative  to  an 
audit  for  banks  not  subject  to  the  audit 
requirement  in  Section  36  of  the  Federal 
Deposit  Insiuance  Act  (FDI  Act)  that  the 
board  of  directors  or  audit  conunittee 
consider  having  certain  specified 
auditing  procedures  performed  by  an 
independent  public  accoimtant  as  its 
external  auditing  program.  However,  the 
FDIC  has  now  determined  that  the 
specific  procedures  recommended  in 
the  Policy  Statement  to  be  performed  by 
an  external  auditor  no  longer  constitute 
an  acceptable  alternative  to  a  financial 
statement  audit  nor  is  the  performance 
of  these  procediues  the  best  method  for 
meeting  the  FDIC's  supervisory 
objectives  with  respect  to  external 
auditing  work.  The  FDIC  believes  that 
its  safety  and  soundness  goals  would  be 
better  satisfied  by  emphasizing  internal 
control  over  financial  reporting  in 
external  auditing  programs. 

In  addition,  the  American  Institute  of 
Certified  Public  Accountants  (AICPA), 
which  establishes  standards  for  auditing 
and  other  professional  services  rendered 
by  certified  public  accountants,  issued 
its  Statement  on  Standards  for 
Attestation  Engagements  No.  4, 
"Agreed-Upon  Procedures 
Engagements,"  in  1995.  Under  this 
revised  standard,  an  independent  public 
accountant  may  perform  an  attestation 
engagement  only  if  the  accountant  is 
attesting  to  a  management  assertion 
"that  is  capable  of  evaluation  against 
reasonable  criteria  that  either  have  been 
established  by  a  recognized  body"  or  "is 
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capable  of  reasomibly  consistent 
estimation  or  measurement  using  such 
,  criteria."  Since  i^o  part  of  the  Policy 
Statement  reauiiAB  a  management 
assertion,  and  thare  are  no  reasonable 
criteria  against  Wliidi  to  evaluate  the 
results  of  any  of  the  specified  auditing 
procedures  that  an  independent  public 
accountant  vvouiq  perform,  the  Policy 
Statement  is  un^^r^^uble  under  the 
AICPA's  ourent  l^rofsssional  standards. 
Accordingly,  thc^  FDIC  is  rescinding  the 
Policy  Statement 

Expected  Propoa|i  1 

For  many  year>;  the  FDIC  examination 
staff  has  been  reviewing  the  internal 
auditing  and  ext^tnal  auditing  programs 
of  institutions  betiaioe  these  programs 
enhance  the  abilltv  of  an  institution  to 
detect  and  coneotfany  potentially 
serious  problenuUhat  may  exist.  On 
November  16. 19^.  the  FDIC  Board  of 
Directors  adopte^iits  Policy  Statement 
Regarding  Indep^tidnit  External 
Auditing  Prograiib»  of  State  Nonmember 
Banks  (published  on  November  28. 1988 
(53  FR  47871).  aqd  amended  on  June  24, 
1996,  (61  FR  324^)).  in  which  the  FDIC 
stnmgly  encouFuis  each  state 
nonmember  banM  to  adopt  an  adequate 
external  auditinglteogram.  The  policy 
statonent  states  tpat  any  institution 
Mddch  has  an  annual  audit  of  its 
financial  statem^its  bv  an  independent 

Eublic  accountant  [will  be  considerBd  to 
ave  an  adequatej^xianial  auditing 
program.  Howevejr^  it  also  provided 
certain  acceptable  eltemotives, 
including  a  report  on  the  balance  sheet 
or  an  analysis  of  itttnnal  ccmtrol.  that  an 
institution  might  tsiooae  should  its 
board  of  directors  determine  that  an 
annual  audit  by  an  independent  public 
accountant  does  net  best  suit  its  needs. 
This  policy  stateatoitmnains 
outstandii^ 

For  some  time,  the  staffs  of  the  other 
banking  agencies  have  also  encouraged 
each  of  their  supeHrised  institutions  to 
adopt  an  approprieite  annual  external 
auditing  program.!  ^lier  this  year,  FDIC 
staff  and  the  stafb  of  these  agencies 
began  preparing  a  proposed  uniform 
interagency  policy  Statement  on  external 
auditing  program^  (or  banks  and  thrifts. 
This  proposal,  whk^  is  expected  to  be 
published  for  notic^  and  comment  by 
the  Federal  Flnamtjal  Institutions 
Examination  Coimcil  (FFIEC),  will 
encourage  each  institution  to  adopt  an 
external  auditing  program  that  includes 
an  annual  audit  of  its  financial 
statements  by  an  i^idependent  public 
accountant  U  an  institution's  board  of 
directors  or  audit  committee  determines 
that  an  audit  does  not  best  meet  the 


institution's  needs^ 


the  proposal  is 


expected  to  provid  e  two  acceptable 


alternatives  to  an  audit  for  banks  not 
subject  to  the  audit  requirement  in 
Section  36  of  the  Fedwal  Deposit 
Insurance  Act  (FDI  Act).  The 
alternatives  consist  of  a  report  on  the 
institution's  balance  sheet  or  an 
attestation  report  oa  internal  control 
over  specified  schedules  of  its 
regulat(»y  reports.  Each  should  be 
performed  by  an  independent  public 
accountant 

Report  on  the  Balance  Sheet  Audit 
As  one  alternative  to  a  financial 
statement  audit  the  prcqxisal  will 
suggest  that  an  institution's  bc«rd  of 
directors  or  its  audit  committee  consider 
engaging  an  independent  public 
accountant  to  examine  the  assets, 
liabilities,  and  equity  of  the  institution 
imder  generally  accepted  auditing 
standards  (GAAS)  and  to  opine  on  the 
foimess  of  the  presentation  oa  the 
balance  sheet.  In  these  drcumstances, 
the  accountant  would  not  be  expected  to 
provide  an  opinion  on  the  fairness  of 
the  presentation  of  the  institution's 
income  statement,  statement  of  changes 
in  equity  capital,  or  statement  of  cash 
flows. 

Attestation  Report  on  Internal  Control 
Assertion.  As  the  other  alternative,  the 
proposal  wiU  recommuid  that  an 
institutian's  board  or  audit  committee 
consider  engaging  an  independent 
public  accountant  to  provide  a  report 
attesting  to  managunent's  assertion 
concerning  the  efitactiveness  of  internal 
control  over  financial  reporting  oa 
certain  schedules  of  its  regulatory 
repents,  particularly  those  relating  to 
loans  and  securities.  Under  this 
alternative.  manag«nent  initially  would 
have  to  review  its  internal  control  over 
the  preparation  of  these  schedules  and 
document  this  review.  Maaagnnent 
would  then  provide  a  written  assertion 
to  the  indq>endrat  pubUc  accountant 
stating  whether  it  believes  its  internal 
control  in  this  area  is  effective.  The 
independent  public  accountant  would 
examine  management's  assertion  and 
provide  an  appropriate  attestation 
report 

This  alternative  would  not  provide 
assurance  that  the  specific  dollar 
amoimts  reported  on  the  regulatory 
report  are  accurate.  However,  it  would 
provide  reasonable  assurance  about  the 
reliability  of  management's  assertion 
concerning  the  establishment  of  an 
internal  control  structure  and 
procedures  over  financial  reporting  on 
the  speicified  report  schedtiles  and 
whether  that  control  is  effective. 

Interim  ReciNnmendation 

Tlie  FDIC  suggests  that,  until  a  new 
policy  statement  regarding  an  annual 
external  auditing  program  is  adopted. 


any  institution  which  does  not  have  an 
annual  audit  of  its  financial  statements 
by  an  independent  public  accountant 
should  consider  having  one  of  the 
alternatives  described  above  performed 
by  an  independent  public  accountant  as 
its  external  auditing  program. 

Nevertheless,  the  Ia)IC  understands 
that  some  states  have  adopted  Uie 
procedures  from  the  obsolete  PoUcy 
Statement  on  External  Auditing 
Procedures  for  State  Nonmonber  Banks 
as  the  state-required  external  auditing 
program.  Until  a  new  policy  statement 
is  effective,  if  an  institution  does  not 
have  an  audit  of  its  financial  statements 
and  is  based  in  a  state  that  has  a  state- 
required  external  auditing  program  (e.g., 
a  directors'  examination),  the  institution 
would  not  normally  be  expected  to 
incur  the  cost  of  one  of  the  alternatives 
in  addition  to  its  state-required  program. 

For  the  above  nasons,  the  Policy  Statement 
isiesdndad. 

By  order  of  the  Boerd  of  Diiectots. 
Dated  at  Washington.  D.C,  this  23ni  day  of 
December,  1997. 

Federal  Deposit  Insunnce  CorporaticML 
KabBrtE.F«idBaa. 
Ejcecutim  Secretary. 
(FR  Doc  9S-347  Filed  1-6-98;  8:45  amj 
tn*-et^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SBMCES 

Agency  for  HMlth  Cart  PoHcy  and 


Nowlnatlona  for  Membera  of  the  U^ 
Preventive  Sofvicaa  Taefc  Force 

The  Agency  for  Health  Care  Poficy 
and  Research  (AHCPR)  is  reconvening 
the  U.S.  Preventive  Services  Task  Force 
(the  Task  Force)  and  inviting 
nominations  of  qualified  individuals  to 
serve  as  members. 

Badcgronad 

Under  Title  DC  of  the  Pubfic  Health 
Service  Act,  AHCPR  is  chai^ged  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services.  AHCPR 
accomplishes  these  goals  through 
scientific  research  and  through 
promotion  of  improvements  in  clinical 
practice,  including  prevention  of 
diseases  and  other  health  conditions, 
and  improvements  in  the  organizaticm, 
financing,  and  delivery  of  health  care 
services  (42  U.S.C.  299-299c-6). 

U^.  Preventive  Services  Task  Force 

The  U.S.  Preventive  Task  Force  (the 
Task  Force)  is  an  expert  panel,  first 
established  in  1984  under  the  auspices 
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of  the  Office  of  Disease  Prevention  and 
Health  Promotion  of  the  U.S.  Public 
Health  Service.  The  mission  of  the  Task 
Force  is  to  rigorously  evaluate  the 
effectiveness  of  clinical  preventive 
services  and  to  formulate 
recommendations  for  primary  care 
clinicians  regarding  the  appropriate 
content  of  periodic  health  examinations. 
The  first  Task  Force  concluded  its  work 
in  1989  with  the  publication  of  the 
Guide  to  Clinical  Preventive  Services 
(the  Guide).  A  second  Task  Force, 
appointed  in  1990,  concluded  its  work 
with  the  release  of  the  second  edition  of 
the  Guide  in  December  1995. 
Programmatic  responsibility  for  the 
Task  Force  was  transferred  to  AHCPR  in 
1995.  The  1995  edition  of  the  Guide. 
evaluating  common  screening  tests, 
counseling  interventions, 
immunizations  and  chemoprophylaxis. 
is  available  on  the  Internet 
(www.ahcpr.gov/clinic)  and  through  the 
U.S.  Government  Printing  Office,  (202) 
512-1800  (refer  to  stock  #  017-001- 
00525-8). 

Members  of  the  third  Task  Force  will 
be  asked  to  serve  up  to  5  years.  They 
will  meet  quarterly  for  1  to  2  day 
meetings  in  the  Washington.  DC  area. 
The  Task  Force  will  work  closely  with 
other  organizations,  including  the 
American  College  of  Preventive 
Medicine,  American  Academy  of  Family 
Physicians,  American  Academy  of 
Pediatrics.  American  College  of 
Obstetricians  and  Gynecologists, 
American  College  of  Physicians, 
American  Nurses  Association,  and  the 
Canadian  Task  Force  on  the  Periodic 
Health  Examination. 

Nominations  for  Third  U.S.  Preventive 
Services  Task  Force 

Members  of  the  third  Task  Force  will 
be  selected  on  the  basis  of:  (1)  clinical 
expertise  in  the  primary  health  care  of 
children  and/or  adults;  (2)  experience  in 
critical  evaluation  of  research  and 
evidence-based  methods;  (3)  expertise 
in  disease  prevention  and  health 
promotion;  (4)  national  leadership 
within  their  field  of  expertise;  (5)  ability 
to  work  collaboratively  with  peers;  and, 
(6)  no  substantial  conflicts  of  interest 
that  would  impair  the  scientific 
integrity  of  the  work  of  the  Task  Force. 
Some  Task  Force  members  without 
primary  health  care  clinical  experience 
may  be  selected  based  oi\  their  expertise 
in  methodologic  issues  such  as  medical 
decision  making,  clinical  epidemiology, 
health  economics,  and  behavioral 
interventions.  AHCPR  particularly 
encourages  nominations  of  women, 
members  of  minority  populations,  and 
persons  with  disabilities.  Interested 
individuals  and  organizations  may 


nominate  one  or  more  qualified  persons 
for  membership  on  the  Task  Force. 
Nominations  should  include  curricula 
vitae  and  should  state  that  the  nominee 
is  willing  to  serve  as  a  member  of  the 
Task  Force.  AHCPR  will  ask  persons 
being  considered  for  membership  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts,  to  permit  evaluation  of 
possibly  significant  conflicts  of  interest. 
It  is  anticipated  that  approximately  10- 
12  individuals  will  be  invited  to  serve 
on  the  third  Task  Force. 

Materials  Submission  and  Deadline 

To  be  considered  for  membership  on 
the  U.S.  Preventive  Services  Task  Force, 
written  nominations  should  be 
submitted  by  March  9,  1998  to:  Douglas 
B.  Kamerow,  M.D.,  M.P.H.,  Director, 
Center  for  Practice  and  Technology 
Assessment.  Agency  for  Health  Care 
Policy  and  Research.  6000  Executive 
Boulevard,  Willco  Building,  Suite  310, 
Rockville.  Maryland  20852.         : 

Responses  will  be  available  for 
inspection  at  the  Center  for  Practice  and 
Technology  Assessment,  telephone 
(301)  594-4015,  weekdays  between  8:30 
a.m.  and  5:00  p.m.  AHCPR  will  not 
reply  to  individual  responses,  but  will 
consider  all  nominations  in  selecting 
members. 

For  Additional  Information 

Additional  information  about  the  U.S. 
Preventive  Services  Task  Force  may  be 
obtained  by  contacting:  David  Atkins, 
M.D.,  M.P.H.,  Center  for  Practice  and 
Technology  Assessment.  Agency  for 
Health  Cue  Policy  and  Research,  6000 
Executive  Boulevard,  Willco  Building, 
Suite  310.  Rockville.  Maryland  20852; 
telephone  (301)  594-4015;  fax  (301) 
594-4027;  E-mail  address: 
datkins@abcpr.gov. 

Dated:  December  29, 1997. 
John  M.  Eisenbeig, 
Administrator. 
(PR  Doc.  9&-319  Filed  1-&-98;  8:45  am) 

BaUNQOOOE  41M-«»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationat  Institutes  of  Haaith 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 


Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  January  23, 1998. 

Time;  4:00  p.m. 

Mace:  NIH,  Rcxkledge  2.  Room  4148. 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4148.  Bethesda. 
Maryland  20892.  (301)  435-1718. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  February  25. 1998. 

Tune;  12:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5152, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  D.  Sipe,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5152.  Bethesda,  Maryland  20892,  (301) 
435-1743. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c){6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  dould  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infomiation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333, 93.337, 93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892, 93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  December  31, 1997. 
LaVenie  Y.  StringfieM, 

Committee  Management  Officer,  NIH. 
(PR  Doc.  98-293  Filed  1-6-98;  8:45  am) 

■aUNQ  OOOE  4t40-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  - 

National  Cancer  Institute;  tlotice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Efficacy  of  Mammography 
Screening  Ages  40-49  Eurotrial  40  Telephone 
Conference  Call. 

Date;  January  13, 1998. 

Time:  1:00  p.m.  to  Adjournment 

Place:  National  Cancer  Institute.  Executive 
Plaza  North.  Room  636B.  6130  Executive 
Boulevard.  Bethesda,  MD  20892. 

Contact  Person:  Ray  Bramhall,  Ph.D., 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  636B.  6130  Executive  Boulevard.  MSC 
7407.  Bethesda,  MD  20892-7407,  Telephone 
301/49fr-3428. 


UMI 


Purpose/ Agenaa:  To  review,  discuss  and 
evaluate  grant  applications. 

This  notice  is  Iming  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6).  TiUe  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy.!  I 

(Catalog  of  FedOTtl  Domestic  Assistance 
Program  Numberii  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Dia^osis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Chncer  Research  Manpower. 
93.399,  Cancer  Control) 

Dated:  Decembef  30, 1997. 
La  Verne  Y.  Stringfteld. 
Committee  Managament  Officer,  NIH. 
[FR  Doc.  98-301  Piled  1-6-98;  8:45  am] 
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Dated:  December  30, 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  98-294  Filed  1-6-98;  8:45  am] 

BIUJNQ  CODE  414ft-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 


BHXMQ  COM  4140-Oli-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart  LMng,  and  Blood 
Institute;  Notica  Of  Closed  Meeting 

Piirsuant  to  Sekhion  10(d)  of  the 
Federal  AdvisorVlCommittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Qlttical  Trials  Review 
Committee. 

Date:  February  2^  1998. 

Time:  8:00  a.m. 

Place:  Hyatt  R^ency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  Maryland 
20814. 

Contact  Person.t^.  Joyce  A.  Hunter,  6701 
Rockledge  Drive,  Rk.  7192.  MSC  7924. 
Bethesda.  Maryland  !20892.  (301)  435-0287. 

Purpose/Agendai  To  review  and  evaluate 
grant  applications.  | , 

The  meeting  willihe  closed  in  accordance 
with  the  provisions  $et  forth  in  sees. 
552b(c)(4)  and  552bCc)(6).  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
conunercial  propertsr  such  as  patentable 
material  and  persoiial  information 
concerning  individi^^  associated  with  the 
applicaUons,  the  diklosure  of  which  would 
constitute  a  clearly  ^warranted  invasion  of 
personal  privacy.     1 1 

(Catalog  of  Federal  Oomestic  Assistance 
Programs  Nos.  93.83>,  Heart  and  Vascular 
Diseases  Research;  93,838,  Lung  Diseases 
Research,  and  93.83A  Blood  Diseases  and 
Resources  Researchj  National  Institutes  of 
Health) 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart.  Lung,  and  Blood 
Advisory  Council.  February  12-13, 
1998,  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  Conference 
Room  10.  Bethesda.  Maryland. 

The  Council  meeting  will  be  open  to 
the  pubUc  on  February  12  from  8:30 
a.m.  to  approximately  3:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  die  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C..  10(d)  of  Pub.  L.  92-463. 
the  meeting  will  be  closed  to  the  public 
from  approximately  3:00  p.m.  on 
February  12  to  adjoiunment  on  February 
13.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary.  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2).  Room  7100.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 


Dated:  December  30, 1997. 
LaVone  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-295  Filed  1-6-98;  8:45  am) 

BIUMQ  CODE  4140^>1-M 


J3EPARTMENT  OF  HEALTH  AND 
%UMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart.  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP:  Central  Lipid  Uboratory  for 
National  Health  and  Nutrition  Survey. 

Dote;  January  29, 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Jon  Ranhand,  Ph.D.,  Two 
Rockledge  Center,  Room  7188. 6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924 
(301)  435-0280. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Oxidation,  Vascular  Cell 
Function,  and  Atherosclerosis. 

Date:  February  9, 1998. 

Time:  7:30  p.m. 

I^ace:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Louis  Ouellette.  Ph.D., 
Two  Rockledge  Center,  Room  7216, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924 
(301)  435-0310. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Review  of  Independent 
Scientist  Awards  (K02s)  and  Mentored 
Clinical  Scientist  Development  Awards 
(K08s). 
Date:  February  9, 1998. 
Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  S.  Charles  Selden,  Ph.D. , 
Two  Rockledge  Center,  Room  7196, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924 
(301)  435-0288. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 
Name  of  SEP:  CATCH  4  (Rl8s). 
Date:  February  10-1 1 ,  1998. 
Time:  9.00  a.m. 

Place:  Washington  National  Hilton,  2399 
Jefferson  Davis  Highway,  Arlington,  Virginia 
22202. 

Contact  Person:  Louise  Gorman,  Ph.D., 
Two  Rockledge  Center,  Room  7180,  6701 
Rockledge  Drive,  MSC  7924.  Bethesda,  MD 
20892-7924,  (301)  435-0270. 
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Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Asthma  in  Puerto  Rican 
Children  (Telephone  Conference  Call). 

Date:  February  24, 1998. 

Time:  2:00  p.m. 

P/ace:  6701  Rockledge  Drive,  Room  7186, 
Bethesda,  Maryland  20892. 

Contact  Person:  Anne  P.  Clark,  Ph.D.,  Two 
Rockledge  Center,  Room  7186,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0280. 

Purpose/Agenda:  To  review  and  evaluate 
cooperative  agreements. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  December  30, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-296  Filed  1-6-98;  8:45  am) 

BMJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
RFA  (98-19). 

Dates:  January  29-30, 1998. 

Time:  8:30  a.m. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  prop)osals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
RFA  (98-16). 

Dates:  March  30-31, 1998. 

Time:  8:30  a.m. 

Place:  Hyatt  Hotel,  Dulles,  2300  Dulles 
Comer  Blvd.,  Hemdon,  VA  22071. 

Contact  Person:  Dr.  Yong  Shin,  Scientist 
Review  Administrator,  4500  Center  Drive, 


Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  December  31, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-292  Filed  1-6-98;  8:45  am) 

MLUNQ  CODE  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Narne  of  SEP:  Evaluation  of  Vaccine  and 
Therapeutics  Against  Infectious  Diseases 
Other  than  AIDS  in  the  Elderly  and  Adults. 

Date:  January  29-30, 1998. 

Time:  8:00  a.m.  to  Adjournment. 

P/ace:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815,  (301)  656-1500. 

Contact  Person;  Dr.  Peter  R.  Jackson, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C10, 
Bethesda.  MD  20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  contract 
proposals. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 


Dated:  December  30, 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-299  Filed  1-6-98;  8:45  am) 

BiLUNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors, 
National  Institute  of  Environmental 
Health  Sciences 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Environmental  Health 
Sciences,  January  19-21, 1998.  The 
meeting  will  be^  at  8:00  p.m.  on 
January  19,  at  th»  Siena  Hotel,  1505  E. 
Franklin  Street,  Chapel  Hill.  North 
Carolina.  It  will  resimie  oh  January  20 
at  South  Campus,  Conference  Rooms 
101  ABC,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  111  T.W.  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  firom  8:00-8:30  p.m.  on  January 

19  for  the  concept  clearance  review  of 
two  proposed  clinical  studies.  Genetic 
Studies  in  Cranial  Neural  Tube  Defects, 
and  Genetic  Studies  in  the  Polycystic 
Ovary  Syndrome.  The  open  portion  of 
the  meeting  will  resume  from  8:30  a.m. 
to  approximately  2:45  p.m.  on  January 

20  for  the  purpose  of  presenting  an 
overview  of  the  organization  and 
conduct  of  research  in  the  Laboratory  of 
Pulmonary  Pathobiology.  In  addition, 
the  meeting  will  be  open  from  2:00-3:00 
p.m.  on  January  21  for  research 
presentations  by  two  Intramural 
Epidemiologists.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5,  U.S. 
Code  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  prereview  meeting  will  be  closed  to 
the  public  on  January  19  from 
approximately  8:30  p.m.  to  recess,  as 
will  the  post  review  discussion  on 
January  20  from  3:00  p.m.  to 
adjournment  and  January  21  from  3:00 
p.m.  to  adjournment,  for  the  evaluation 
of  the  programs  of  the  laboratories  listed 
above,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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The  Execut^ye  Secretary.  Dr.  Carl 
Barrett,  Scientific  Director,  Division  of 
Intramural  Re^arch,  NIEHS,  Research 
Triangle  Parkj  N.C.  27709,  telephone 
(919)  541-320|^,  will  furnish  rosters  of 
committee  mektibers  and  program 
information. 

Individuals  KVho  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dated:  Decem^r  30, 1997. 
LaVeme  Y.  Stria|field, 

Committee  Manafement  Officer.  NIH. 
IFR  Doc.  98-300  l^iled  1-6-98;  8:45  am] 

WLUNQ  OOOE  414ol#1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationar  Institutes  of  Health 

National  InstHaie  of  Dlat)ete8  and 
Digastivs  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.SiC.  Appendix  2),  noUce 
is  hereby  given  i(if  the  following 
National  Institi^  of  Diabetes  and 
Digestive  and  I^iidney  Diseases  Special 
Emphasis  Panej^eeting: 

Name  of  SEP:  ZS>Kl  GRB-7  03). 

Date:  January  18^  1998. 

Time:  3:00  PM.' 

Piace:  Room  6A$-25F,  Natcher  Building; 
NIH  (Telephone  Conference  Call). 

Contact:  Lakshmanan  Sankaran,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-25F.  National  Institutes  of  Health, 
Bethesda,  Maryla^i  20892-6600,  Phone: 
(301)  594-7794.     : 

Purpose/AgendkiTo  review  and  evaluate 
contract  proposals. ' 

This  notice  is  beihg  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
uigent  need  to  me«t  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cM6),  TiUe  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  fMoperty  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847*849.  Diabetes.  Endocrine 
and  Metabolic  DiseoBes;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 


Dated:  December  30, 1997. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-302  Filed  1-6-98:  8:45  am] 

MLUNQ  COOC  414fr4n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  DIseaste;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
-    is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Tunicamycin  Analogs  of 
Novel  Anit-bacterial  Agents  (Telephone 
Conference  Call). 
Date:  January  12,1 998. 
TYme:  lO.-OO  a.m.  to  adjournment 
P/ace:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C10, 
Bethesda,  MD  20892,  (301)  496-2550. 
Contact  Person:  Dr.  Peter  R.  Jaclcson, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C10, 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  a  grant 
application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
'  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patenuble  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Alleigic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health)        , 

Dated:  December  29, 1997. 
LaVeea  Ponds, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  98-303  Filed  1-6-98;  8:45  am] 

MUJNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 

-    Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  Uie  following  Institute 
of  Allergy  and  Infectious  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Afanie  of  SEP:  Unsolicited  K08  (Telephone 
Conference  Call). 
Dote:  January  13, 1998. 
Time:  2:00  p.m.  to  Adjournment. 
Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C01. 
Bethesda,  MD  20892,  (301)  496-2500. 

Contact  Person:  Dianne  Tingiey,  Scientific 
Review  Adm.,  6003  Executive  Boulevard 
Solar  Bldg.,  Room  4C07,  Bethesda,  MD 
20892.  (301)  496-2550. 

Purpose/Agenda.lo evaluate  a  grant 
application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6).  TiUe  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidenUal  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  uigent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
a4d  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  December  29, 1997. 
LaVesD  Ponds, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  98-304  Filed  1-6-98;  8:45  am] 
BOUNQ  OOOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sulwtance  Abuse  and  Mental  Health 
Services  Administration 

Currsnt  List  of  LatMretories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urina  Drug  Testing  for  Federal 
Agencies,  and  Laijoratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS) 
ACTION:  Notice. 
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summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www.health.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory,  8901  W.  Lincoln  Ave.,  West 
Allis.  WI  53227,  414-328-7840  (formerly: 
Bayshore  Clinical  Laboratory) 


Aegis  Anal)rtical  Laboratories,  Inc.,  345  Hill 
Ave.  Nashville,  TN  37210, 615-255-2400 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103. 
800-541-4931  /  334-263-5745 

Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati,  OH  45229,  513-569-2051 
(formerly:  Jewish  Hospital  of  Cincinnati, 
Inc.) 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly.  VA  22021,  703- 
802-6900 

Associated  Pathologists  Laboratories.  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866  / 
800-433-2750 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787  /  800-242-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299  501-202-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Unexa,  KS  66215-2802,  800-445-6917 

CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709,  919-572-6900/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

Cox  Health  Systems,  Department  of 
Toxicology.  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box  88- 
6819,  Great  Lakes,  IL  60088-6819,  847- 
688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
941-418-1700/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr..  Oxford,  MS  38655,  601-236-2609 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715.  608-267- 
6267 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80,  Midland,  TX  79706,  800-725-3784/ 
915-563-3300  (formerly:  Harrison  & 
Associates  Forensic  Laboratories) 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214.  913-888-3927/800- 
728—4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America  888 
Willow  St.,  Reno,  NV  89502,  702-334- 


3400  (formerly:  Sierra  Nevada  Laboratories, 

Inc.) 
Laboratory  Corporation  of  America  Holdings, 

69  First  Ave.,  Raritan,  NJ  08869,  800-437- 

4986/908-526-2400  (Formerly:  Roche 

Biomedical  Laboratories,  Inc.) 
Laboratory  Specialists,  Inc.,  1111  Newton  St., 

Gretna.  LA  70053.  504-361-8989/800- 

433-3823       - 
Marshfield  Laboratories.  Forensic  Toxicology 

Laboratory.  1000  North  Oak  Ave., 

Marshfield,  WI  54449,  715-389-3734/800- 

331-3734 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Blvd.,  Memphis,  TN 

38118,  901-795-1515/800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology  3000 

Ariington  Ave.,  Toledo,  OH  43614, 419- 

381-5213 
Medlab  Clinical  Testing,  Inc.,  212  Cherry 

Lane.  New  Castle,  DE  19720,  302-655- 

5227 
MedTox  Laboratories.  Inc.,  402  W.  County 

Rd.  D,  St.  Paul,  MN  55112.  800-832- 

3244  /  612-636-7466 
Methodist  Hospital  Toxicology  Services  of 

Clarian  Health  Partners,  Inc.,  Department 

of  Pathology  and  Laboratory  Medicine, 

1701  N.  Senate  Blvd.,  Indianapolis,  IN 

46202.  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835  /  309- 

671-5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 

Graham  St.,  Portland,  QR  97227,  503-413- 

4512,  80O-237-7808(x4512) 
Minneapolis  Veterans  Affairs  Medical  Center, 

Forensic  Toxicology  Laboratory.  1  Veterans 

Drive.  Minneapolis.  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave.,  Bakersfield.  CA  93304. 

805-322-4250 
Northwest  Toxicology.  Inc..  1141  E.  3900 

South.  Sah  Lake  City.  UT  84124.  800-322- 

3361  /  801-268-2431 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972,  541-341-6092 
Pacific  Toxicology  Laboratories,  1519  Pontius 

Ave.,  Los  Angeles,  CA  90025,  310-312- 

0056  (Formerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories, 

11604  E.  Indiana,  Spokane,  WA  99206, 

509-926-2400  /  800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025.  415- 

328-6200  /  800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division.  7610  Pebble  Dr.,  Fort  Worth,  TX 

76118,  817-595-0294  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St.,  Overland  Park,  KS  66210,  913- 

339-0372  /  800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 

San  Diego,  CA  92111,  619-279-2600 
800-882-7272 
Premier  Analytical  Laboratories,  15201  East 

I-IO  Freeway,  Suite  125,  Channelview,  TX 

77530,713-457-3784  /  800-888-J063 

(formerly:  Drug  Labs  of  Texas) 
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Presbyterian  Labcntory  Services,  1851  East 
Third  Street,  Cliarlotte,  NC  28204.  800- 
473-6640 
Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills.  Kfl  48326, 
810-373-9120  /  800-444-0106  (formeriy; 
HealthCare/PreieiTed  Laboratories. 
HealthCare/MetPath.  CX)RNING  ainical 
Laboratories) 
Quest  Diagnosticpilncoiporated.  National 
Center  for  Fonii^ic  Science,  1901  Sulphur 
Spring  Rd.,  Baltimon,  MD  21227. 410- 
536-1485  (foniiArly:  Maryland  Medical 
Laboratory,  Inc,  Natimaal  Center  far 
Forensic  Science,  CORNING  NaUonal 
Center  for  Forensic  Science) 
Quest  Diagnostic$  Incorporated.  4770  Regent 
Blvd..  Irving.  IIX  75063.  800-526-0947 
972-916-3376  ^formerly:  Damon  Clinical 
Laboratories.  Damon/MetPath.  CCMtNING 
Clinical  Labofi^^rias) 
Quest  Diagnostic^  Incorporated,  875 
Greentree  Rd,  ilParkway  Qr..  Pittsburgh. 
PA  15220-3610,800-574-2474  /  412- 
920-7733  (fiomwriy:  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon, 
MetPath  Laboratories,  CORNING  Qinical 
Laboratories)    , 
Quest  Diagnostic:!  Incorporated.  2320 
Schuetz  Rd..  Sti  Louis,  MO  63146, 800- 
288-7293  /  314-991-1311  (formerly: 
Metropolitan  R«ierence  Laboratories,  Inc. 
CORNING  Oinkal  Laboratories,  South 
Central  Division] 
Quest  Diagnostics  bicorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA  92108- 
4406,800-446-4728  /  61»-«86-3200 
(formeriy:  Nichols  Institute,  Nichols 
Institute  Substam»  Abuse  Testing  (NISAT), 
CORNING  Nichbis  Institute,  CORNING 
Clinical  Laborat|iies) 
Quest  Diagnostics  iltacorporated.  One 
Malcolm  Ave.,  Taterboro,  NJ  07608,  201- 
393-5590  (fonnerly:  MetPath,  Inc., 
CORNING  MetPath  Qinical  Laboratories, 
CORNING  Clinical  Uboratory) 
Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd.,  Wood  Dal^  IL  60191,  630-595-3888 
(formeriy:  MetP^tfa,  Inc.,  CORNING 
MetPath  Clinical  laboratories,  CORNING 
Clinical  Laborat(>ries  Inc) 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond.  VA  23236. 
804-378-9130    !  \ 
Scott  ft  White  Drug  testing  Laboratory,  600 
S.  31st  St..  Temple.  TX  76504.  800-749- 
3788  /  254-7711*379 
S.E.D.  Medical  Lab|:}tatories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
727-8800  /  800li»99-LABS 
SmithKline  Beechaai  Clinical  Laboratories, 
3175  Presidential  Dr..  Atlanta,  GA  30340, 
770-452-1590  (fit»*merly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  BeechaJi  Clinical  Laboratories, 
8000  Sovereign  Rbw,  Dallas,  TX  75247, 
214-637-7236  (fionerly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecha^  Clinical  Laboratories, 
801  East  Dixie  Aya.,  Leesburg,  PL  34748, 
352-787-9006  (foiberly:  Doctors  ft 
Physicians  Laborilory) 
SmithKline  Beechani  Clinical  Laboratories, 
400  Egypt  Rd.,  Nooistown,  PA  19403,  800- 
877-7484  /  610-«31-4600  (formerly: 
SmithKline  Bio-Science  Laboratories) 


SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumbuig.  IL  60173, 
847-^47-4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 
SmithKline  Beecham  CUnical  Laboratories. 
7600  Tyrone  Ave..  Van  Nuys,  CA  91405. 
818-989-2520  /  800-877-2520 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
La&yette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 
Southwest  Ldtoatwies.  2727  W.  Baseline 

Rd.,  Tempe,  AZ  85283, 602-438-8507 
SL  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  SL,  Oklahoma  Qty,  OK  73101, 
405-272-7052 
St  Lawrence  Hospital  ft  Healthcare  System, 
Toxicology  Laboratory,  1210  W.  Saginaw, 
Lansing.  MI  48915, 517-377-^)520 
Toxicology  ft  Drug  Monitcwing  Laboratory, 
University  of  Missouri  Hospital  ft  Qinics, 
2703  Qark  Lane,  Suite  B.  Lo«m  Level. 
Columbia.  MO  65202. 573-882-1273 
Toxicology  Testing  Service,  Inc,  5426  N.W. 
79th  Ave.,  Miami.  FL  33166,  305-593- 
2260 
TOXWORX  Laboratories,  Inc,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367, 818-226- 
4373  /  800-968-2211  (fonnerly:  Laboratory 
Specialists,  Inc;  Abused  Drug  Laboratories; 
MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.) 
UNILAB,  18408  Oxnard  St,  Tarzana,  CA 
91356,  800-492-0800  /  818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 
Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80.  Midland.  Texas 
79706.  915-581-8851  /  888-053-8851 
UTMB  Pathology-Toxicology  Laboratory. 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551. 
409-772-3197 

The  Standards  Council  of  Canada  (SCC) 
Laboratory  Accreditation  Program  for 
Substances  of  Abuse  (LAPSA)  has  been  given 
deemed  status  by  the  Department  of 
TransportaUon.  The  SCC  has  accredited  the 
following  Canadian  laboratories  for  the 
conduct  of  forensic  urine  drug  testing 
required  by  Department  of  Transportation 
regulations: 

Dynacare  Kasper  Medical  Laboratories, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  800-661-9876  /  403- 
451-3702 

MAXXAM  Analytics  Inc,  5540  McAdam  Rd., 
Mississauga,  ON,  Canada  L4Z  IPl.  905- 
890-2555.  (formerly:  NOVAMANN 
(Ontario)  Inc.) 

Gamma-Dynacare  Medical  Laboratories.  A 
Division  of  the  Gamma-Dynacare 
Uboratory  Partnership.  245  Pall  Mall  St., 
London,  ON,  Canada  N6A  1P4,  519-679- 
1630 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Menta]  Health  Services  Administration. 
(FR  Doc.  98-305  Filed  1-6-98;  8:45  am) 

BIUJN6  COOE  41S0-S0-U 


DEPARTMENT  OF  THE  INTERIOR 
Qaological  Survey 

ftoquest  for  PiibUe  ComnMnts  on 
Propoaod  bifomwiion  Collection 
Submitled  to  ihe  Office  or  MMiagement 
and  Budget  for  Review  Under  the 
Papenworfc  Reduction  Act 

The  proposed  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Manaaement 
and  Budget  for  approval  underSie 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggesticms 
on  the  proposal  should  be  made  within 
30  days  directly  to  the  Desk  OfBcer  for 
the  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  and  to  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center. 
12201  Sunrise  Valley  Drive..  Reston, 
VA.  20192,  telephone  (703)  648-7313, 

Specific  pubhc  comments  are 
requested  as  to: 

1.  Whether  Uie  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
biueaus,  including  whether  the 
information  will  have  practical  utility: 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  andclarity  of 
the  infbnnation  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  General  Knowledge  of  Natural 
Resource  Policies  in  southwestern 
Colorado  and  northern  New  Mexico  and 
General  Knowledge  of  Natural  Resource 
Policies  in  southeastern  Utah. 

OMB  Approval  Number:  New 
Collection. 

Abstract:  Understanding  institutional 
processes  is  an  important  component  of 
ecosystem  management.  The  authorities, 
policies,  and  practices  of  local,  state  and 
federal  agencies  and  how  those  policies 
are  perceived  by  the  public  greaUy 
affects  the  way  people  interact  with 
ecosystems.  Yet,  for  most  ecosystems 
there  is  no  comprehensive 
understanding  of  the  numbers, 
functions  or  effects  of  these  factors.  This 
is  particularly  true  of  southern 
Colorado,  northern  New  Mexico,  and 
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southeastern  Colorado,  which  are 
undergoing  rapid  and  extensive  change. 
A  survey  will  be  administered  to  a 
stratified  random  sample  of  citizens 
living  in:  Archuleta,  La  Plata, 
Montezuma,  San  Miguel,  San  Juan,  and 
Delores  counties  in  Colorado;  San  Juan 
county  in  New  Mexico;  and  Grand, 
Wayne,  Carbon,  Emery  and  San  Juan 
counties  in  Utah.  Nattiral  resource  land 
managers  and  county  government 
officials  in  these  counties  need  to 
understand  citizen  knowledge  of  forest 
management  policies — particularly 
regarding  recreation  management — in 
order  to  develop  adequate  management 
practices.  The  intended  effect  is  to 
better  inform  managers  and  assist  with 
development  of  citizen  involvement 
programs. 

Bureau  Form  Number:  None. 

Frequency:  One  time. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  Completion  Time:  12 
minutes  per  respondent  (approximate). 

Number  of  Respondents:  800  (1200 
mail-surveys). 

Burden  Hours:  160  hours.  (The 
burden  hour  estimates  are  based  STl  12 
minutes  to  complete  each  questionnaire 
and  a  67%  return  rate.) 

Dated:  December  30, 1997. 
Dennis  B.  Fenn, 
Chief  Biologist. 
IFR  Doc.  98-306  Filed  1-6-98;  8:45  am] 

BIUJNQ  CODE  4310-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Qeologlcal  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Public  Comment  on  the  - 
Proposal  to  Develop  the 
"Governmental  Unit  Boundary  Data 
Content  Standard"  as  a  Federal 
Geographic  Data  Committee  Standard 

ACTION:  Notice;  request  for  comments. 

summary:  The  FGDC  is  soliciting  public 
comments  on  the  proposal  to  develop  a 
"Governmental  Unit  Boundary  Data 
Content  Standard."  If  the  proposal  is 
approved,  the  standard  will  be 
developed  following  the  FGDC 
standards  development  and  approval 
process  and  will  be  considered  for 
adoption  by  the  FGDC 

In  its  assigned  federal  leadership  role 
in  the  development  of  the  National 
Spatial  Data  Infrastructure  (NSDI),  the 
Committee  recognizes  that  FGDC 
standards  must  also  meet  the  needs  and 
recognize  the  views  of  State  and  local 
governments,  academia,  industry,  and 
the  pubUc.  The  purpose  of  this  notice  is 


to  solicit  such  views.  The  FGDC  invites 
the  community  to  review  the  proposal 
and  comment  on  the  objectives,  scope, 
approach,  and  usability  of  the  proposed 
standard;  identify  existing  related 
standards:  and  indicate  their  interest  in 
participating  in  the  development  of  the 
standards. 

DATES:  Conunents  must  be  received  on 
or  before  January  31, 1998. 
CONTACT  AND  AOOftESSES:  Conunents 
may  be  submitted  via  Internet  mail  or  by 
submitting  electronic  copy  on  diskette. 
Send  comments  via  internet  to:  gdc- 
govunit@www.fgdc.gov. 

A  soft  copy  version,  on  a  3.5x3.5 
diskette  in  WordPerfect  5.0  or  6.0/6.1 
format,  along  with  one  hardcopy  version 
of  the  comments  may  be  sent  to  the 
FGDC  Secretariat  (attn:  Jennifer  Fox)  at 
U.S.  Geological  Survey,  590  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  22092. 
SUPPLBMENTAflY  INFORMATION:  Following 
is  the  complete  proposal  for  the 
"Governmental  Unit  Boundary  Data 
Content  Standard". 

Date  of  Proposal:  November  1997. 

Project  Title:  Governmental  Unit 
Boundary  Data  Content  Standard. 

Submitting  Organization:  Federal 
Geographic  Data  Conunittee  (FGIX]) 
Subcommittee  on  Cultural  and 
Demographic  Data  (SCDD). 

Objectives:  To  provide  consistency  in 
the  maintenance  and  interchange  of 
governmental  unit  boimdaries  and 
facilitate  the  analysis  of  and  comparison 
between  the  boundaries. 

Scope:  The  Governmental  Unit 
Boundary  Data  Content  Standard  (the 
Standard)  will  be  an  FGDC  data  content 
standard.  The  Standard  will  identify 
and  provide  semantic  definitions  and 
rules  for  utilizing  components  for 
describing  governmental  imit 
boundaries. 

The  applicability  of  the  Standard;  that 
is,  the  domain  of  entities  the 
components  shall  be  used  to  describe 
the  boundaries  of,  is  limited  to 
governmental  units  although  the 
Standard's  principles  may  be  extended 
to  describe  the  boundaries  of  other 
geographic  entities.  The  Standard 
adopts  the  U.S.  Bureau  of  the  Census 
description  of  a  governmental  unit  as: 

A  geographic  entity  established  by  legal 
action,  and  for  the  purpose  of  implementing 
administrative  or  goveramental  functions. 
Most  governmental  units  have  officially 
recognized  boundaries.  All  area  and 
pHjpulation  of  the  United  States  are  part  of 
one  or  more  legal  units. 

1.  The  Census  Bureau  recognizes  six 
categories  of  governmental  units:  active ' 
governmental  unit,  administrative 
entity,  functioning  governmental  unit. 


general  purpose  government,  inactive 
governmental  imit,  legal  entity,  and 
nonfunctioning  governmental  unit. 

2.  The  Standard  shall  be  applicable  to 
all.  The  Standard  will  include  a  listing 
of  the  domain  of  governmental  units 
recognized  by  the  Census  Bureau. 
Examples  are:  the  Nation,  American 
Indian  reservation.  States  and 
statistically  equivalent  areas,  counties 
and  statistically  equivalent  areas, 
functioning  and  legal  minor  civil 
divisions,  and  incorporated  places. 

Justification:  Governmental  unit 
boundaries  are  a  key  pari  of  many 
datasets.  Although  a  large  niunber  of 
agencies  present  data  which  is  either 
directly  or  indirectly  referenced  to 
governmental  units,  a  relative  few 
number  of  agencies  are  responsible  for 
the  collection  and  maintenance  of 
governmental  unit  boundaries. 
Governmental  imit  boundaries  are  held 
by  maintenance  agencies  in  a  format 
designed  for  their  internal  use.  making 
the  interchange  of  governmental  unit 
boundaries  to  all  interested  parties 
unduly  complex  (for  example,  the 
Bureau  of  the  Census  maintains  its 
governmental  imit  boundaries  in  its 
TIGER(tm)  database).  There  is  a  need  for 
an  FGDC  governmental  unit  boundary 
data  content  standard  to  improve  the 
sharing  and  interchange  of 
governmental  unit  boundaries  amongst 
federal,  state  and  local  governmental 
and  other  interested  participants. 

The  Bureau  of  the  Census  conducts  a 
Boundary  and  Annexation  Survey  (BAS) 
to  determine  the  inventory  of  legally 
defined  entities  and  the  correct  names, 
political  descriptions,  and  legal 
boundaries  of  counties,  MCDs,  and 
incorporated  places  as  of  January  1  of 
the  year  of  the  survey.  The  Standard 
will  assist  in  the  collection  of  this 
information. 

The  Standard  meets  the 
responsibilities  stated  in  OMB  Circular 
No.  A-16  to  develop  standards  through 
the  FGDC  to  ensure  that  the  spatial  data 
produced  by  all  Federal  agencies  is 
compatible. 

The  Development  of  a  National  Digital 
Geospatial  Data  Framework  (Federal 
Geographic  Data  Committee  publication, 
April,  1995)  identified  governmental 
units  as  one  "layer"  of  the  information 
content  of  homework.  The  Standard 
will  assist  in  developing  this  aspect  of 
homework.  The  development  of  the 
Standard  is  particularly  timely  in  that 
Executive  Order  12906  states  the  initial 
transportation,  hydrology,  and  boundary 
elements  of  framework  should  be 
completed  by  January  1998  in  order  to 
support  the  decennial  census  of  2000. 
As  Chair  of  the  SCDD,  the  Department 
of  Commerce,  Bureau  of  the  Census,  has 
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identified  the  (i|4velopment  of  tlie 
Standard  as  a  nitans  of  furthering  this 
goal. 

Benefits:  The] Standard  will  benefit 
Federal,  state  and  local  governments 
and  other  parti<tjpants  interested  in 
sharing  and  interchanging  boundary 
data.  Potential  contributors  to  and  users 
of  framework  data  will  also  benefit. 

Approach:  AM  members  of  the  SCDD 
participate  in  developing  the  Standard. 
The  Bureau  of  the  Census  will  provide 
•staff  to  lead  the ^oit. 

The  SCDD  pms  to  draw  from  existing 
standards,  which  include  the  Spatial 
Data  Transfer  Standard.  The  SCDD  will 
coordinate  vidth  those  interested  in 
framework  throik^  the  FGDC 
Framework  Worfdng  Group. 

Related  Standards:  The  following 
standards  have  been  identified  to  date: 
Address  Content  Standard  (draft)— 

SCDD 
Cadastral  Data  Content  Standard  for  the 
National  SpaU^  Data  Infrastructure— 
FGDC  Cadastr^  Subcommittee. 
December  1990 
FIPS  5-2:  Codes  liir  the  Identification  of 
the  States,  the:]>istrict  of  Columbia 
and  the  Outlyii^  Areas  of  the  United 
States,  and  AsMtdated  Areas- 
National  Institute  of  Standards  and 
Technology  (NIST) 
FIPS  6-4:  CountiaB  and  Equivalent 
Entities  of  the  l|nited  States,  Ito 
Possessicms.  aikd  Associated  Areas— 
NIST  If 

FIPS  55:  Codes  f(U  Named  Populated 
Places  Primary  County  Divisions  and 
Other  Locationial  Entities— NIST 
FIPS  173:  SpatiallData  Transfer 

Standard  (SDTSO— NIST 
Geographic  Data  Ble  (GDF),  version  3— 
CDF  was  recently  issued  to  the 
Central  European  Nomalisation  (CEN) 
for  voting  procedure  and  has  been 
proposed  to  the  Intwnational 
Organization  fcr  Standardization 
(ISO)  Technical  Committee  (TC)  204 
ISO  15046-7.  Ge<kraphic  hift)rmation— 
Part  7:  Spatial  ^bschema  (draft), 
ISO/TC211 
Geographic  Area  Keference  Manual— 
U.S.  Departmenit  of  Commerce. 
Bureau  of  the  Census.  November  1994 
Schedule:  Work  will  begin  on  the 
Standard  as  soon  k$  the  proposal  is 
approved  by  the  PCDC's  Standards 
Woriung  Group  (SjWG).  A  working  draft 
will  be  completed;  Within  nine  months 
of  the  start  date.  The  woriung  draft  will 
be  forwarded  to  the  SWG  for 
consideration  for  public  review. 

Resources:  The  SCDD  has  adequate 
resources  to  accomplish  most  of  the 
development  and  initial  review 
processing  of  the  Standard.  However, 
additional  resources  wiU  be  needed  to 


handle  the  full  review  and  comment 
activity  diuing  non-Federal  sector 
public  review. 

Potential  Participants:  Primary 
participants  will  be  members  of  the 
SCDD: 


Department  of  Agriculture,  National 

Resources  Conservation  Service 
Department  of  Agriculture,  U.S.  Forest 

Service 
Department  of  Commerce,  Bureau  of  the 

Census 
Departmwit  of  Commerce,  Office  of 
Ocean  Resources,  Conservation,  and 
Assessment 
Department  of  Defsnse,  Tri-Sovice 

CAIMVGIS  Technology  Center 
Department  of  Defionse,  U.S.  Army  Corp 

of  Engineers 
Department  of  Health  and  Human 
Services,  National  Center  for  Health 
Statistics 
Department  of  Housing  and  Urban 

Development 
Department  of  the  Interior,  Bureau  of 

bdian  AfEairs 
Department  of  the  Interior,  Bureau  of 

Land  Managemmt 
Department  of  the  Interior.  Fish  and 

WildUfB  Services 
Department  of  the  Interior,  National 

Park  Service 
Department  of  the  Interior,  U.S. 

Geological  Survey 
Department  of  Justice,  Bureau  of  Justice 

Statistics 
Department  of  Justice.  Qvil  Righta 

Division 
Department  of  Justice.  Federal  Bureau  of 

Investigation 
D^MTtment  of  Labor.  Bureau  of  Labcxr 

Statistics 
Department  of  State 
Environmoital  Protection  Agoicy 
Federal  Emei^gency  Management  Agency 
Library  of  Congress 
National  Archives  and  Records 

Administration 
National  Aeronautics  and  Space 

Administration 
National  Ci^ital  Planning  Commission 
Social  Security  Administration 
Tennessee  VaUeyAuthcwity. 
Input  will  be  solicited  from 
participanta  in  the  FGDC's  Cadastral 
Subcommittee.  Framework  Working 
Group,  and  International  Boundaries 
Subcommittee. 

SCDD's  open  membership  policy 
allows  for  and  encourages  participation 
by  non-federal  individuals  and 
organizations. 

Target  Authorization  Body:  The  SCDD 
is  developing  and  FGDC  data  content 
standard:  the  FGDC  is  the  target 
authorization  body. 

Contact:  Ms.  Leslie  Godwin,  Vice 
Chairperson,  SCDD.  Bureau  of  the 


Census.  Geography  Division.  Geospatial 
Research  and  Standards  Staff. 
Washington.  DC  20233-7400 

Phone:  (301)  457-1056.  FAX:  (301) 
457-4710.  Internet: 
lgodwinOcensus.gov 

1.  U.S.  Department  of  Commerce, 
Economics  and  Statistics 
Administration,  Bureau  of  the  Census. 
"Geographic  Areas  Reference  Manual", 
issued  November.  1994. 

2.  An  active  governmental  luiit  is  a 
governmental  unit  that  has  elected  or 
appointed  officials,  raises  revenues,  and 
performs  governmental  activities  (such 
as  enactment  of  laws,  provision  of 
services,  and  entering  into  contracta.) 
An  administrative  entity  is  a  geographic 
entity  established  by  the  Census  Bureau 
for  1990  census  data  collection 
purposes.  It  usually  consista  of  a  census 
tract  or  block  group.  A  functioning 
governmental  unit  is  a  general-purpose 
government  that  has  the  legal  capacity 
to  elect  or  appoint  officials,  raise 
revenues,  provide  services,  and  enter 
into  contracts.  A  general  purpose 
government  is  a  functioning 
governmental  unit  that,  through 
appointed  or  elected  officials,  performs 
many  tasks  and  provides  a  wide  range 
of  services.  An  inactive  govenunental 
unit  is  a  governmental  unit  that  is  not 
exercising  its  legal  capacity  to  have 
elected  or  appointed  officials;  thus,  it 
neither  raises  revenue  or  provides 
services.  A  legal  entity  is  a  geographic 
entity  whose  boundaries,  name,  origin. 
and  political/statistical  area  description 
result  from  charters,  laws,  treaties,  or 
other  administrative  or  governmental 
action.  A  nonfunctioning  governmental 
unit  is  a  legally  defined  governmental 
imit  that  does  not  have  appointed  at 
elected  officials,  raise  revenues,  or 
perform  general  purpose  governmental 
activities  such  as  enacting  laws, 
entering  into  contracts,  or  providing 
services.  The  term  refers  to  an  entity 
established  to  administer  a  task  assigned 
to  another  govenunental  unit.  A 
ncmfimctioning  governmental  unit  is  not 
classified  as  a  govemmrait  by  the 
Census  Bureau. 

Dated:  December  23, 1997. 
JohnFisdHr, 

Acting  Chief,  National  Mapping  Divisioa. 
(FR  Doc.  98-370  Filed  1-6-98: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Reconsidered  Final  Determination 
Against  Federal  Acknowledgment  of 
the  Ramapough  Mountain  Indians,  Inc. 

agency:  Bureau  of  Indian  A%irs, 

Interior. 

action:  Notice. 

SUMMARY:  Pursuant  to  25  CFR 
83.11(h)(3),  notice  is  hereby  given  that 
the  Assistant  Secretary — Indian  Affairs 
Ada  E.  Deer  signed  a  reconsidered  final 
determination  which  affirms  the 
decision  of  January  16, 1996,  to  decline 
to  acknowledge  that  the  Ramapough 
Mountain  Indians,  Inc.  (RNfl),  P.O.  Box 
478,  Mahwah,  New  Jersey  07430-0478, 
exists  as  an  Indian  tribe  within  the 
meaning  of  Federal  law.  The 
reconsidered  final  determination  was 
issued  following  full  consideration  of 
four  issues  identified  by  the  Interior 
Board  of  Indian  Appeals  (IBIA)  and 
which  the  Secretary  of  the  Interior 
requested  the  Assistant  Secretary — 
Indian  A^airs  to  address.  The  group 
does  not  satisfy  three  of  the  seven 
criteria  set  forth  in  25  CFR  83.7,  and 
therefore  does  not  meet  the 
requirements  for  a  govenunent-to- 
govemment  relationship  with  the 
United  States. 

DATES:  As  provided  by  25  CFR 
83.11(h)(3),  this  reconsidered  final 
determination  will  become  effective 
January  7, 1998. 

AOOncsSES:  Requests  for  a  copy  of  the 
reconsidered  final  determination  should 
be  addressed  to  the  Office  of  the 
Assistant  Secretary,  Bureau  of  Indian 
Affairs.  1849  C  Street,  NW,  Washington, 
D.C.  20240,  Attention:  Branch  of 
Acknowledgment  and  Research,  MS 
4603-MIB. 

*  TOR  FURTHER  MFORMATION  CONTACT: 
HoUy  Reckord,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPt^KENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  (the  Secretary)  to  the 
Assistant  Secretary — IndQan  Affairs  (the 
Assistant  Secretary)  by  209  DM  8.  A 
notice  proposing  to  decline  to 
acknowledge  the  Ramapough  Mountain 
Indians  was  published  in  the  Federal 
Register  on  December  8, 1993.  Under 
the  1978  regulations  for  Federal 
acknowledgment  of  Indian  tribes,  the 
petitioner  had  not  met  four  of  the 
mandatory  criteria  (83.7(a),  (b),  (c),  and 
(e)).  The  original  180-day  comment 
period  was  extended  until  May  8, 1995. 
The  60-day  comment  period  for  the 


petitioner  to  respond  to  third-party 
comments  ended  on  July  10, 1995. 

The  Bureau  of  Indian  Affairs  (BIA) 
began  the  final  determination  process 
on  September  18, 1995.  The  final 
determination,  made  imder  the  1994 
revised  regulations,  concluded  that  the 
RMI  failed  to  meet  three  of  the 
mandatory  criteria  (83.7(b),  (c),  and  (e)). 
It  was  signed  on  January  16, 1996,  and 
a  notice  was  published  in  the  Federal 
Register,  on  February  6, 1996,  (Vol.  61, 
No.  25,  4476).  The  RMI  filed  a  request 
for  reconsideration  with  the  IBIA,  on 
M^  6,  1996. 

Tjie  IBIA  affirmed  the  Dep>artment  of 
the  Interior's  (the  Department)  final 
determination  on  July  18. 1997.  At  the 
same  time,  the  IBIA  asked  the  Secretary 
to  consider  whether  four  specific  issues 
identified  by  the  IBIA  constituted 
groimds  for  reconsideration  of  the  final 
determination.  On  September  29, 1997, 
the  Secretary  requested  the  Assistant 
Secretary  to  address  the  four  issues 
raised  by  the  IBIA  and  issue  a 
"reconsidered  determination."  Three  of 
the  four  questions  concerned  issues  of 
due  process.  The  fourth  issue  involved 
the  interpretation  of  criterion  83.7(b)  of 
the  Federal  acknowledgment  regulations 
(25  CFR  Part  83).  On  November  7, 1997, 
the  Assistant  Secretary  signed  a 
reconsidered  final  determination,  which 
affirms  and  supplements  the  final 
determination  and  supersedes  specific 
points  in  the  final  determination.  A 
brief  discussion  of  the  four  issues 
discussed  in  the  reconsidered  final 
determination  follows. 

The  first  issue  considered  by  the 
Assistant  Secretary  was  whether  the  BIA 
had  refused  to  furnish  copies  of  the 
anthropologist's  field  notes  to  the  RMI 
{md,  if  so,  whether  this  was  a  denial  of 
due  process  and  constituted  a  basis  for 
reconsideration  of  the  final 
determination.  The  RMI  correspondence 
files  were  thoroughly  reviewed,  as  well 
as  notes  taken  on  telephone 
conversations  and  the  notes  retained 
from  meetings  with  the  RMI.  There  was 
no  evidence  that  the  RMI  had  requested 
the  anthropologist's  field  notes  and  no 
evidence  that  the  field  notes  had  been 
denied  to  the  RMI.  The  Assistant 
Secretary  determined  that  there  was  no 
denial  of  due  process  and,  therefore, 
this  was  not  a  cause  for  reconsideration 
of  the  final  determination. 

The  second  issue  considered  by  the 
Assistant  Secretary  was  whether  the  BIA 
failed  to  provide  consultation 
concerning  the  date  of  beginning  the 
final  determination  evaluation  process 
and,  if  so,  whether  this  failure  violated 
the  RMI's  rights  to  due  process  and 
constituted  a  basis  for  reconsideration. 
The  Secretary  determined  that  the  intent 


of  §  83.10(1)  is  to  allow  the  BIA  to 
inform  the  petitioner  of  the  proposed 
time  frame  for  beginning  or  completing 
the  final  determination  evaluation  if  a 
long  administrative  delay  is  expected 
before  the  final  determination 
evaluation  will  begin,  or  when  new 
evidence  submitted  by  the  petitioner  is 
so  extensive  that  the  evaluation  will 
require  more  than  the  regulatory  60-day 
period.  The  BIA  did  not  expect  any 
delays  in  beginning  the  final 
determination  evaluation  because 
personnel  were  available  to  do  the  work 
immediately.  Further,  the  amount  and 
character  of  the  evidence  submitted  by 
the  RMI  in  its  response  to  the  proposed 
finding  were  such  that  it  could  be 
evaluated  within  the  60-day  timeframe. 
The  Department  also  considered  the 
reasons  delineated  in  the  RMI's  requests 
to  suspend  the  final  determination 
process  and  notified  the  RMI  in  vmting 
of  its  decision  to  continue  with  the 
evaluation.  The  final  determination  was 
issued  within  the  60-day  regulatory 
time-firame.  The  Assistant  Secretary 
determined  that  written  notification, 
without  prior  oral  consultation,  was  not 
a  denial  of  due  process  and  was  not 
grounds  for  reconsideration  of  the  final 
determination. 

The  third  issue  evaluated  by  the 
Assistant  Secretary  was  whether  the  BIA 
had  misled  the  RMI  concerning  RMI's 
required  research.  The  Assistant 
Secretary  also  considered  whether 
failure  to  notify  the  RMI  of  a  change  in 
the  Assistant  Secretary's  conclusions  on 
criterion  83.7(b)  between  the  proposed 
finding  and  the  final  determination  was 
a  denial  of  due  process.  The  Assistant 
Secretary  also  evaluated  whether  either 
of  these  matters  constituted  groiinds  of 
reconsideration. 

The  petitioner  was  told  to  focus  its 
research  on  the  pre-1850  time  period 
since  there  was  no  evidence  that  its 
members  descended  from  an  historical 
Indian  tribe.  However,  a  review  of  the 
administrative  files  showed  that  the 
RMI  were  notified  in  several  letters  and 
in  meetings  with  the  BIA  staff  that  they 
had  to  address  all  four  of  the  criteria  not 
met  at  the  time  of  the  proposed  finding. 
These  letters  and  the  proposed  finding 
clearly  show  that  the  RMI  had  actual 
notice  that  there  was  insufficient 
evidence  for  community  from  historical 
times  to  the  present.  The  proposed 
finding  technical  reports  and  the 
summary  under  the  criteria  pointed  to 
this  lack  of  evidence.  The  Assistant 
Secretary  determined  that  there  was  no 
denial  of  due  process  on  this  point  and 
no  grounds  for  reconsideration. 

The  proposed  fiiiding  concluded  that 
the  RMI  did  not  meet  criterion  83.7(b) 
at  any  point  in  time.  The  final 
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determination  concluded  that  the  RNQ 
met  criterion  83.7(b)  between  1870  and 
1950.  but  not  before  1870  and  not  after 
1950.  The  cht^ige  in  the  Assistant 
Secretary's  conclusions  between  the 
proposed  finding  and  final 
determination  was  the  result  of  a  change 
in  the  wording  of  criterion  83.7(b)  in  the 
1994  revised  regulations,  in  conjunction 
with  the  BIA  lesearchers'  discovery  of 
new,  suppleitentary  evidence  that  RMI 
had  maintained  a  commimity  from  1870 
to  1950,  including  a  church  register 
which  showed  a  high  rate  of  endogamy 
among  the  pedtioner's  ancestors  from 
1878  to  1918.J  The  RMIwas  not  harmed 
by  this  change!  between  the  proposed 
finding  and  the  final  determination,  but 
in  fact  benefited  from  the  refined 
conclusions  in  the  final  determination. 
The  Assistant  Secretary  is  not  required 
to  notify  petitibners  of  changes  in 
conclusions  between  a  proposed  finding 
and  a  final  determination  before  the 
final  determination  is  signed.  The 
Assistant  Sec^itary  determined  that, 
while  there  hfid  been  a  change  in 
conclusions  b^ween  the  proposed 
finding  and  tb^  final  determination, 
failure  to  notijfy  the  RMI  of  the  change 
was  not  a  denji&l  of  due  process  and  is 
not  grounds  for  reconsideration. 

With  regard  to  the  fourth  issue,  the 
IBIA  asked  thbi  Secretary  to  clarify 
whether  or  ndt!  the  £)epartment  required 
petitioners  to  live  in  a  "village-like 
setting"  in  ord^r  to  meet  the 
requirements  of  criterion  83.7(b)  and,  if 
so,  to  make  thii^  requirement  invalid. 
The  Assistant  Secretary  clarified  in  the 
reconsidered  final  determination  that 
neither  the  Department  nor  the 
regulations  req|uire  petitioners  to  live  in 
a  "village-like  setting."  The  regulations 
do  require  that  petitioner's  maintain  a 
community  from  the  time  of  first- 
sustained  contact  with  non-Indians  to 
the  present.  Thje  reconsidered  final 
determination  discusses  the  fact  that 
evidence  demonstrating  that  a 
petitioner's  members  live  in  a  "village- 
like setting"  atid  maintain  consistent 
interaction  with  the  remainder  of  the 
membership  may  be  sufficient  evidence 
to  meet  criterion  83.7(b),  but  it  is  not 
required  (83.7|rt))(2)).  There  are  many 
other  fiHins  of;  Evidence  that  may  be 
used  to  demoiiitrate  that  petitioner's 
members  have  maintained  social 
relations  with  each  other  (83.7(b)(1)). 
The  reconsidered  final  determination 
also  corrected  Ian  error  in  the  final 
determination's  summary  of  the 
proposed  finding's  conclusions  about 
the  residential  distribution  of  the  RMI 
members. 

The  reconsidlered  final  determination 
supplements  the  original  final 
determination  and  supersedes  it  to  the 


extent  the  original  is  inconsistent  with 
the  reconsidered  final  determination.  In 
conjimction  with  the  original  final 
determination,  the  reconsidered  final 
determination  is  an  amended  final 
determination  for  the  RMI  petitioner. 

Dated-  December  30, 1997. 
Kevin  Govor, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc  9B-298  Filed  1-6-98;  8:45  am] 
BOJJNG  CODE  49ie-M-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

National  Regiatar  of  Hiatoric  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  25, 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
January  22, 1998. 
Carol  D.ShuU. 
Keeper  of  the  National  Register. 


Qarice  County 

Jackson  Historic  District  (Clarke  County 
MPS),  Roughly  along  College,  Forest,  and 
Canoll  Aves.,  bounded  by  Cedar.  Florida, 
Commerce,  Clinton,  and  Spruce  Sts.. 
Jackson.  97001656 

CALIFORNIA 

Inyo  County 

Inyo  County  Courthouse.  168  N.  Edwards  SL, 
Independence.  97001664 


County 

Lassen  County  Court  House.  Courthouse 
Square.  Susanville.  97001659 

Los  Angeles  County 

Padua  Hills  Theatre,  4467  Via  Padova. 
Claremont.  97001660 

Napa  County 

St  Helena  Historic  Commercial  District. 
Along  Main  St.  between  Adams  and 
Spring  Sts..  St.  Helena.  97001661 

Sacramento  County 

Cranston — Geary  House,  2101  G  St. 
Sacramento,  97001662 

San  Mateo  County 

Hotel  St.  Matthew. 

215-229  Second  Ave..  San  Mateo.  97001663 


Sonoma  County 

Hood,  William.  House.  7501  Sonoma  Hwy, 
Santa  Rosa.  97001656 

Sutter  County 

Live  Oak  Historic  Commercial  District.  Along 
Broadway  between  Pennington  Rd.  and 
Elm  St.  Live  Oak.  97001657 

COLORADO 

Adams  County 

Brighton  High  School.  830  E.  Bridge  St, 
Brighton.  97001665 

MISSOURI 

Howard  County 

Bedfend.  Edwin  and  Nora  Payne,  House.  308 
S.  Main  St,  Fayette.  97001666 

NORTH  CAROLINA 

Rutherford  County 

Cliffeide  Public  School.  1  N.  Main  St. 
ClifEside.  97001667 

Wake  County 

Mordecai  Place  Historic  District.  Roughly 
bounded  by  N.  Blount  St.  Courtland  Dr., 
Old  Wake  Forest  Rd.  and  Mordecai  Dr., 
Raleigh.  97001668 

PENNSYLVANIA 

Philadelphia  County 

West  Philadelphia  Streetcar  Suburb  Historic 
District.  Roughly  bounded  by  U.  of 
Pennslvania  campus.  Woodlands 

.  Cemetery.  Poweltown  Ave..  52nd  St,  and 
Woodland  Ave.,  Philadelphia.  97001669 

Wayne  County 

Honesdale  Residential  Historic  District, 
Roughly  bounded  by  Lacka waxen  R., 
Dyberry  Cr.  and  Dyberry  Cemetery. 
Overlook  and  18th  Sts..  Honesdale, 
97001670 

TENNESSEE 

BedfordCounty 

Brame— Reed  House.  1550  TN  64  W, 
Shelbyville  vicinity.  97001671 

WASHINGTON 

King  County 

Agen  Warehouse,  1201  Western  Ave..  Seattle. 

97001873 
Dearborn.  Henry  H..  House.  1117  Minor  Ave.. 

Seattle.  97001672 

^wkane  County 

Seehora— Lang  Building.  151-165  S.  Lincoln 
St.  Spokane.  97001674 

[FR  Doc.  98-367  Filed  1-6-98: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

OniM  of  8ur«K«  Mining  RMlamation 
and  Enforcement 

Nolle*  of  PropoMd  bifomiatton 
Collection 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTKM:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the 
Reclamation  on  Private  Lands.  30  CFR 
882. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  9. 1998,  to  be  assured  of 
consideration. 

AOORESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue,  NW.  Room 
210— SIB.  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleasdosmre.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease,  at  (202)  208-2783.  or 
submit  electronically  to 
jtieleasOosmre.gov. 

SUPPlEMBfTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regiilations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opp<Hlimity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  noUce 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  Part  882. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Comments  are  invited  on:  (1)  the  need 
for  the  collection  of  information  for  the 
performance  of  the  functions  of  the 
agency:  (2)  the  accuracy  of  the  agency's 
burden  estimates:  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collection:  and  (4)  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 


automated  means  of  collection  of  the 
information.  A  summary  of  the  public 
comments  will  accompany  OSM's 
submission  of  the  information  collection 
request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Reclamation  on  Private  Lands, 
30  CFR  882. 

OMB  Contnd  Number:  1029-0057. 

Summary:  Public  Law  95-87 
authorizes  Federal.  State  and  Tribal 
governments  to  reclaim  private  lands 
and  allows  for  the  establishment  of 
procedures  for  the  recovery  of  the  cost 
of  reclamation  activities  on  privately 
owned  lands.  These  procedures  are 
intended  to  ensure  that  governments 
have  sufficient  capability  to  file  liens  so 
that  certain  landowners  will  not  receive 
a  windfall  from  reclamation.   ' 

Bureau  Form  Number  None. 

Frequency  of  Collection:  Once. 

Description  of  Bespondents:  State 
governments  and  Indian  tribes. 

Total  Annual  Besponses:  0. 

Total  Annual  Burden  Hours:  1. 


Dated:  January  2. 1998. 
John  A.  TralMae, 

Acting  Chief.  Division  cf  Rogatory  Support 
[FR  Doc.  98-308  Filed  1-6-98;  8:45  am] 

aiUMQ  CODE  4ai»4S-M 


DEPARTMENT  OF  THE  INTERIOR 

Offic«  of  Surface  Mining  Radaniation 
and  Enforeamant 

Notica  of  Propoaad  Infomwtion 
Collaction 

AQBICY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  Interior. 
ACTION:  Notice  and  request  for 
comments. 


SWMIARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Managemmt 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  natine  of  the 
information  collection  and  the  expected 
burden  and  coet. 

DATES:  Comments  must  be  submitted  on 
or  before  February  6, 1998,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFOMNATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 


John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleesOosmre.gov. 
8UPf»LB»lTARy  MFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  memben  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  an  information 
coUection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSMhas 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collecticm  of  information 
which  provides  authority  for  State 
regulatory  authorities  to  develop  a 
blastw  certification  program,  found  at 
30  CFR  Part  850.  OSM  is  requesting  a 
3-year  term  of  approval  for  Uds 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
niunber  b«  this  collection  of 
information  is  listed  in  30  CFR  Part  850. 
which  is  1029-0080. 

As  required  imder  5  CFR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  cm  these  collections  of 
information  was  pubUdied  on  October 
9. 1997  (62  FR  52772).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  im  the  following 
information  collection  activity: 

Title:  Permanent  regulatory  program 
requirements — standuds  for 
dertification  of  blasters,  30  CFR  850. 
OMB  Control  Number.  1029-0080. 
Summary:  This  part  establishes  the 
requirements  and  procedures  applicable 
to  the  development  of  regulatory 
programs  for  the  training,  examination, 
and  cmtification  of  persons  engaging  in 
or  directly  responsible  for  the  use  of 
explosives  in  suirface  coal  mining 
operations. 
Bureau  Form  Number:  None. 
Frequency  of  Collection:  Once. 
Description  of  Bespondents:  State 
governments. 
Total  Annual  Besponses:  1. 
Total  Annual  Burden  Hours:  1. 
Send  conunents  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency:  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 


UMI 


Federal  Regigter  /  Vol.  63.  No.  4  /  Wednesday.  January  7,  1998  /  Notices 


ADDRESSES:  Office  of  Infonnation  and 
Regulatory  Affairs,  Office  of 
Management  atid  Budget.  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington.  DC  20503, 
and  td  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  2lO-i-SIB.  Washington,  DC 
20240. 


Dated:  January  t<  1999. 
John  A.  Trelsa«|. 
Acting  Chief,  Di' 
(FR  Doc.  98-309 
BOUNQ  cooeoiMs-M 
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DEPARTMENt  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1839-071 

Expansion  of  the  Direct  Mail  Program 
for  the  Cleveland  and  Omaha  District 
Offices;  and  ths  Cincinnati,  Columbus, 
Dee  Moines,  Si^ux  Falls,  and  Toledo 
Suboffices;  Forni  N-400 


AGENCY:  Immi{ 
Service,  Justicef. 
ACnON:  Notice. 


gr  ation  and  Naturalization 


SUMMARY:  This  Notice  annoimces  the 
Immigration  and  Natiualization  Service 
(DJS  or  Service)  is  expanding  its  Direct 
Mail  Program  to  include  the  Cleveland 
and  Omaha  District  Offices  and  the 
Cincinnati,  Columbus,  Des  Moines, 
Sioux  Falls,  and  Toledo  Suboffices  on 
the  current  list  i0f  direct  mail  sites  for 
fiUng  Form  N-iOO,  Application  for 
Naturalization.  Applicants  residing 
within  these  districts  and  suboffices 
will  mail  their  Fbrm  N-400  directly  to 
the  designated  t^S  service  center  for 
processing.  Thils  expansion  is  intended 
to  improve  INS  service  to  the  public  by 
reducing  processing  times  for  Form  N- 
400,  limiting  in-person  visits  to  local 
offices,  and  improving  the  quaUty  of 
case  status  infotination  provided  to  the 
public. 

DATES:  This  nottibe  is  effective  January  7, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Arroyo,  Adjudications  Officer, 
Immigration  and  Naturahzation  Service, 
Office  of  Natiu^lization  Operations.  801 
I  Street,  NW.,  Rbom  935E,  Washington. 
ex:  20536,  telei^hone,  (202)  514-8247. 

SUPPLEMENTARY  MFORMATION: 

Background 

Under  the  INS  Direct  Mail  Program, 
certain  applicaitfS  and  petitioners  for 
immigration  benefits  mail  their 
applications  or  petitions  directly  to  an 


INS  service  center  for  processing  instead 
of  submitting  them  to  a  local  INS  office. 
The  purposes  and  strategy  of  the  Direct 
Mail  Program  have  been  disclosed  in 
detail  in  previous  rulemaking  and 
notices  (see,  e.g..  59  FR  33903  and  59  FR 
33985). 

The  Service  is  continuing  expansion 
of  the  Direct  Mail  Program  as  applied  to 
Form  N-400  by  adding  the  Cleveland 
and  Omaha  District  Offices  and  the 
Cincinnati,  Columbus,  Des  Moines, 
Sioux  Falls,  and  Toledo  Suboffices,  as 
Direct  Mail  sites. 

Where  to  File 

EfEactive  January  7, 1998,  applicants 
for  naturalization  residing  within  the 
jurisdiction  of  the  Cleveland  and  Omaha 
District  Offices  and  the  Qncinnati, 
Coliunbus,  Des  Moines,  Sioux  Falls  and 
Toledo  Suboffices  must  mail  the  Form 
N-400,  Application  for  Naturalization, 
direcUy  to  the  Nebraska  Service  Center 
at  the  following  address:  USINS 
Nebraska  Service  Center,  Attention:  N- 
400  Unit.  P.O.  Box  87400.  Lincota, 
Nebraska  68508-7400. 

Transition 

During  the  first  60  days  following  the 
effective  date  of  this  notice,  the 
Cleveland  and  Omaha  District  Offices 
and  the  Cincinnati,  Coliunbus,  Des 
Moines.  Sioux  Falls,  and  Toledo 
Suboffices  will  forward  in  a  timely 
fashion  to  the  Nebraska  Service  Center 
any  Form  N-400.  Application  for 
Naturalization,  which  has  been 
inadvertently  filed  with  the  respective 
district  or  suboffice.  Applicants  will  be 
provided  a  notice  at  the  time  of  filing  at 
the  district  or  suboffice  advising  them 
that  their  application  is  being  forwarded 
to  the  service  center  for  initial 
processing.  The  applicant  will  receive 
written  notification  from  their 
respective  district  or  suboffice  of  the 
date,  place,  and  time  of  their  interview 
for  naturalization.  When  applications 
are  forwarded  from  the  district  or 
suboffices,  they  will  be  receipted  and 
filed  when  they  arrive  at  the  service 
center.  After  the  60-day  transition 
period,  appUcants  attempting  to  file 
Form  N-400,  Application  for 
Naturalization,  at  the  offices  listed 
above  will  be  directed  to  mail  their 
application  directly  to  the  appropriate 
service  center  for  processing. 

Dated:  December  3 1 , 1 997. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc  98-363  Filed  1-6-98;  8:45  am) 
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DEPARTMEffT  OF  JUSTICE 

Immigration  and  Naturaiixation  Service 
PNSNai88S-«7] 

Expansion  of  the  Direct  Mail  Program 
for  the  Atlanta.  Baltimore,  Helena,  and 
Washington  District  Offices;  and  the 
Boise,  Chsflotte,  Charleston, 
Indianapolis,  Milwsukee,  and  Norfolk 
Suboffices:  Form  N-400 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS  or  Service) 
is  expanding  the  Direct  Mail  Program  to 
include  the  AUanta,  Baltimore,  Helena, 
and  Washington  District  Offices  and  the 
Boise,  Charlotte,  Charleston, 
Indianapolis,  Milwaukee,  and  Norfolk 
Suboffices  on  the  ciurent  list  of  direct 
mail  sites  for  filing  Form  N-400 
Applications  for  Naturalization. 
Applicants  residing  within  these 
districts  and  suboffices  will  mail  their 
Form  N-400  directly  to  the  designated 
INS  service  center  for  processing.  This 
expansion  is  intended  to  improve  INS 
service  to  the  public  by  reducing 
processing  times  for  Form  N-400, 
limiting  in-person  visits  to  local  offices, 
and  improving  the  quality  of  case  status 
information  provided  to  the  pubUc. 
DATES:  This  notice  is  effective  January  7. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Arroyo,  Adjudications  Officer, 
Immigration  Operations.  801 1  Street, 
NW..  Room  935E.  Washington.  DC 
20536,  telephone,  (202)  514-8247. 

SUPPLEMBfTARY  INFORMATION: 

Background 

Under  the  INS  Direct  Mail  Program 
certain  applicants  and  petitioners  for 
immigration  benefits  mail  their 
applications  or  petitions  directly  to  an 
INS  service  center  for  processing  instead 
of  submitting  them  to  a  local  INS  office. 
The  purposes  and  strategy  of  the  Direct 
Mail  Program  has  been  discussed  in 
detail  in  previous  rulemaking  and 
notices  (see,  e.g.,  59  FR  33903  and  59  FR 
33985). 

The  Service  is  continuing  expansion 
of  the  Direct  Mail  Program  as  applied  to 
Form  N-400  by  adding  the  Atlanta, 
Baltimore,  Helena,  and  Washington 
District  Offices:  and  the  Boise, 
Charlotte,  Charleston,  Indianapolis, 
Milwaukee,  and  Norfolk  Suboffices,  as 
Direct  Mail  Sites. 

Where  to  File 

Effective  January  7, 1998  applicants 
for  naturalization  residing  within  the 
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jurisdiction  of  the  Atlanta,  Baltimore, 
Helena,  and  Washington  District 
Offices;  and  the  Boise,  Charlotte. 
Charleston,  Indianapolis,  Milwaukee, 
and  Norfolk  Suboffices  must  mail  the 
Form  N-400,  Application  for 
Naturalization  directly  to  the  following 
addresses: 

(1)  The  Form  N-400,  Application  for 
Natiu^lization.  currently  filed  with  the 
Service's  Atlanta  District  Office  and  the 
Charlotte  and  Charleston  Suboffices 
must  be  mailed  directly  to  the  Texas 
Service  Center  at  the  following  address: 
USINS  Texas  Service  Center,  Attention: 
N-400  Unit,  P.O.  Box  851204,  Mesquite, 
Texas  75185-1204. 

(2)  The  Form  N-400,  Application  for 
Naturalization,  currently  filed  with  the 
Service's  Baltimore  and  Washington 
District  Offices  and  the  Norfolk 
Suboffice  must  be  mailed  directly  to  the 
Vermont  Service  Center  at  the  following 
address:  USINS  Vermont  Service  Center, 
Attention:  N-400  Unit.  75  Lower 
Weldon  Street,  SL  Albans,  Vermont 
05479-0001. 

(3)  The  Form  N-400,  Application  for 
Naturalization  for  persons  residing 
within  the  jurisdiction  of  the  Helena 
E)istrict  Office,  and  the  Boise, 
Indianapolis,  and  Milwaukee  Suboffices 
must  be  mailed  directly  to  the  following 
address:  USINS  Nebraska  Service 
Center,  Attention:  N-400  Unit,  P.O.  Box 
87400,  Lincohi,  Nebraska  68508-7400. 


Transition 

During  the  first  60  days  following  the 
effective  date  of  this  notice,  the  Atlanta, 
Baltimore,  Helena  and  Washington 
District  Offices  and  the  Boise.  Charlotte, 
Charleston,  Indianapolis,  Milwaukee, 
and  Norfolk  Suboffices  will  forward  in 
a  timely  fashion  to  the  appropriate 
service  center  any  Form  N-400. 
Application  for  Naturalization,  which 
has  been  inadvertently  filed  with  the 
respective  district  or  suboffice. 
Applicants  will  be  provided  a  notice  at 
the  time  of  filing  at  the  district  or 
suboffice  advising  them  that  their 
application  is  being  forwarded  to  a 
service  center  for  initial  processing.  The 
appliomt  will  receive  written 
notification  from  their  respective 
district  or  suboffice  of  the  date,  place, 
and  time  of  their  interview  for 
naturalization.  When  applications  are 
forwarded  from  the  district  or 
suboffices.  they  will  be  receipted  and 
filed  when  they  arrive  at  the  service 
center.  After  the  60-day  transition 
period,  applicants  attempting  to  file 
Form  N-400,  Application  for 
Naturalization,  at  the  offices  listed 
above  will  be  directed  to  mail  their 
application  directly  to  the  appropriate 
service  center  for  processing. 


Dated:  December  31. 1997. 
Daris  MeHner. 

Commissioner,  Immigration  and 
Naturalization  Service. 
(PR  Doc  98-364  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Sarvica 


PNS  No.  1894-07] 

Expanaion  of  the  Direct  Mail  Program 
for  ttia  AnclK>raga,  Detroit,  and  Seattia 
Diatrict  Offlcaa  and  ttia  Spokane  and 
Yaldma  Subofficaa;  Fonn  N-400 

agency:  Inunigraticn  and  Naturalization 
Service.  Justice. 
action:  Notice. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS  or  Service) 
is  expanding  its  Direct  Mail  Program  to 
include  the  Anchorage.  Detroit,  and 
Seattle  District  Offices  and  the  Spokane 
and  Yakima  Suboffices  on  the  current 
list  of  direct  mail  sites  for  filing  form  N- 
400.  Application  for  Naturalization. 
Applicants  residing  within  these 
districts  and  suboffices  will  mail  their 
Form  N-400  directly  to  the  designated 
INS  service  center  for  processing.  This 
expansion  is  intended  to  improve  INS 
service  to  the  public  by  reducing 
processing  times  for  Form  N-400, 
limiting  in-person  visits  to  local  offices, 
and  improving  the  qiiality  of  case  status 
information  provided  to  the  public. 

DATES:  This  notice  is  effiective  January 
12. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Arroyo.  Adjudications  Officer, 
Immigration  and  Naturalization  Service. 
Office  of  Naturalization  Operations.  801 
I  Stimt,  NW.,  Room  935E,  Washington. 
DC  20536.  telephone.  (202)  514-8247. 

SUPPLEMOITARY  INFORMATION: 
Background 

Under  the  INS  Direct  Mail  Program, 
certain  applicants  and  petitioners  for 
immigration  benefits  mail  directly  the 
Form  N-400  to  an  INS  service  center  for 
processing  instead  of  submitting  them  to 
a  local  office.  The  purposes  and  strategy 
of  the  Direct  Mail  Propwn  has  been 
discussed  in  detail  in  previous 
rulemaking  and  notices  (see.  e.g.,  59  FR 
33903  and  59  FR  33985). 

The  Service  is  continuing  expansion 
of  the  Direct  Mail  Program  as  applied  to 
Form  N-400  by  adding  the  Anchorage. 
Detroit,  and  Seattie  Distiict  Offices  and 
the  Spokane  and  Yakima  Suboffices  as 
Direct  Mail  sites. 


Where  to  File 

Efiiactive  January  12. 1998.  applicants 
residing  within  the  jurisdiction  of  the 
Anchorage.  Detroit,  and  Seattle  District 
Offices  and  the  Spokane  and  Yakima 
Suboffices  must  mail  the  Form  N-400. 
Application  for  Naturalization,  directly 
to  the  following  addresses:  USINS 
Nebraska  Service  Center.  Attention:  N- 
400  Unit.  P.O.  Box  87400.  Lincoln. 
Nebraska  68508-7400. 

TransitiDn 

During  the  first  60  days  following  the 
effective  date  of  this  notice,  the 
Anchorage,  Detroit  and  Seattle  District 
Offices  and  the  Spokane  and  Yakima 
Suboffices  will  forward  in  a  timely 
fashion  to  the  Nebraska  Service  Center 
any  Form  N-400.  Application  fior 
Naturalization,  which  has  been 
inadvertently  filed  with  the  respective 
district  or  suboffice.  Applicants  will  be 
provided  a  notice  at  the  time  of  filing  at 
the  district  or  suboffice  advising  them 
that  their  application  is  being  forwarded 
to  the  service  center  for  initial 
processing.  The  applicant  will  receive 
written  notification  bom  their 
respective  district  or  suboffice  of  the 
date,  place,  and  time  of  their  interview 
for  naturalization.  When  applications 
are  forwarded  bom  the  district  or 
suboffices.  they  will  be  receipted  and 
filed  when  they  arrive  at  the  service 
center.  After  the  60-day  transition 
period,  applicants  attempting  to  file 
Form  N-400,  Application  for 
Naturalization,  at  the  offices  listed 
above  will  be  directed  to  mail  their 
application  directiy  to  the  Nebraska 
Service  Center  for  processing. 

Dated:  December  31 .  1997. 
Doris  Meissiier, 

Commissioner,  Immigration  and 
.Naturalization  Senice. 

(FR  Doc.  98-365  Filed  1-6-98;  8:45  am] 

BHXMQ  COOC  441»-0t-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 
PNS  Na  1884-97] 

Expanaion  of  the  Direct  Mail  Program 
for  ttie  Denver,  Kanaaa  City,  Portland, 
Oregon,  and  St  Paul  Diatrict  Offlcaa 
and  tlw  Salt  Laica  City  and  SL  Loula 
Subofficea;  Form  N-400 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 


SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS  or  Service) 
is  expanding  its  Direct  Mail  Program  to 
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include  the  Dt  iiver,  Kansas  City, 
Portland,  Oregon,  and  St.  Paul  District 
Offices  and  the  Salt  Lake  City  and  St. 
Louis  Suboffioas  on  the  current  list  of 
direct  mail  sit9^  for  filing  Form  N-400. 
Application  folr  Naturalization. 
Applicants  residing  within  these 
districts  and  suboffices  will  mail  their 
Form  N-400  directly  to  the  designated 
INS  service  cehjter  for  processing.  This 
expansion  is  intended  to  improve  INS 
service  to  the  Piiblic  by  reducing 
processing  tinfes  for  Form  N-400, 
limiting  in-peiiston  visits  to  local  offices, 
and  improving  the  quality  of  case  status 
information  pKJvided  to  the  public. 
DATES:  This  notice  is  effective  January  7, 
1998  or  Januarjyl  30, 1998,  whichever  is 
later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Arroyo,  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
Office  of  Natuitalization  Operations,  801 
I  Street.  NW..  Room  935E.  Washington. 
DC  20536,  telephone,  (202)  514-8247. 

SUPPLEMENTARY  INFORMATION: 

Background      i 

Under  the  Itj^  Direct  Mail  Program, 
certain  applicants  and  petitioners  for 
immigration  benefits  mail  their 
applications  on  betitions  directly  to  an 
INS  service  center  for  processing  instead 
of  submitting  them  to  a  local  INS  office. 
The  purposes  and  strategy  of  the  Direct 
Mail  Program  has  been  discussed  in 
detail  in  previous  rulemaking  notices 
(see,  59  FR  33903  and  59  FR  33985). 

The  Service  is  continuing  expansion 
of  the  Direct  Mail  Program  as  applied  to 
Form  N-400,  by  adding  the  Denver, 
Kansas  City,  P-drtland.  Oregon,  and  St. 
Paul  District  Offices,  and  the  Salt  Lake 
City  and  St.  Lofns  Suboffices,  as  Direct 
Mail  sites. 

Where  to  File 

Effective  (Inslett  date  of  publication  in 
the  Federal  Re^er,  or  January  30, 
1998,  whichevjt  is  later)  applicants  for 
naturalization  residing  within  the 
jurisdiction  of  the  Denver,  Kansas, 
Portland,  Oregon,  and  the  St.  Paul 
District  Offices  and  the  Salt  Lake  City 
and  St.  Louis  Stix)ffices  must  mail  the 
Form  N-400,  Application  for 
Naturalization  directly  to  the  following 
address:  USINS  Nebraska  Service 
Center,  Attention:  N-400  Unit,  P.O.  Box 
87400,  Lincoln.  Nebraska  68508-7400. 

Transition 


During  the  fi 
effective  date  o: 
Kansas  City,  Po^land 
Paul  District  Oitices 
City  and  St.  Loii  s 
forward  in  a  timi  sly 


60  days  following  the 
is  notice,  the  Denver, 
,  Oregon,  and  St. 
and  the  Salt  Lake 
Suboffices  will 
fashion  to  the 


Nebraska  Service  Center  any  Form  N- 
400,  Application  for  Naturalization, 
which  has  been  inadvertently  filed  with 
the  respective  district  or  suboffice. 
Applicants  will  be  provided  a  notice  at 
the  time  of  filing  at  the  district  or 
suboffice  advising  them  that  their 
apphcation  is  being  forwarded  to  the 
service  center  for  initial  processing.  The 
applicant  will  receive  written 
notification  from  their  respective 
district  or  suboffice  of  the  date,  place, 
and  time  of  their  interview  for 
naturalization.  When  applications  are 
forwarded  from  the  district  or 
suboffices.  they  will  be  receipted  and 
filed  when  they  arrive  at  the  service 
center. 

After  the  60-day  transition  period, 
applicants  attempting  to  file  Form  N- 
400,  Application  for  Naturalization,  at 
the  offices  listed  above  will  be  directed 
to  mail  their  application  directly  to  the 
appropriate  service  center  for 
processing. 

Dated:  December  31, 1997. 
Doris  Meissner. 

Comrnissiqner,  Immigration  and 

Naturalization  Service. 

|FR  Doc.  98-366  Filed  1-6-98;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  98-001] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  February  5, 1998,  8:30  a.m.  to 

6:00  p.m.;  and  February  6, 1998,  8:00 

a.m.  to  12:30  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 

MIC  6,  300  E  Street,  SW,  Washington, 

DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  Rhome,  Code  UG, 

Naticnal  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

202/358-1490. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 


to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Subcommittee  Siunmary  Reports 
— Office  of  Life  and  Microgravity 

Sciences  and  Applications  (OLMSA) 

Overview 
— Neurolab  Mission  Science  Overview 
— Draft  Policy  on  Astronaut  Health  and 

Biomedical  Research  Roles  and 

Responsibilities 
— Stewardship  as  an  Accounting 

Standard 
— Grants  End-to-End  Study 
— International  Space  Station  as  a 

Commercial  Operation 
—Committee  Annual  OLMSA  Program 

Review 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  December 22, 1997. 
Alan  M.  Ladnirig, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  98-368  Filed  1-6-98;  8:45  am] 

BILUNQ  CODE  TSIO-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee  Nuclear 
Power  Station);  Issuance  of  Final 
Director's  Decision  Under  10  CFR 
2.206 

[Doclwt  No.  50-271] 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR),  has  taken  action  with 
regard  to  a  Petition  dated  December  6, 
1996,  submitted  by  Mr.  Jonathan  M. 
Block,  on  behalf  of  the  Citizens 
Awareness  Network,  Inc.  (CAN).  The 
Petition  requested  evaluation  of  certain 
Memoranda  included  with  the  Petition 
related  to  the  Vermont  Yankee  Nuclear 
Power  Station  (Vermont  Yankee) 
operated  by  the  Vermont  Yankee 
Nuclear  Power  Corporation  (Licensee)  to 
see  if  enforcement  action  is  warranted. 

The  first  document  enclosed  with  the 
Petition  is  a  CAN  Memorandum  dated 
December  5, 1996,  that  reviews 
information  presented  by  the  Licensee 
at  an  enforcement  conference  held  on 
July  23, 1996,  involving  the  minimum- 
flow  valves  in  the  Vermont  Yankee 
residual  heat  removal  (RHR)  system. 
The  second  document  included  with  the 
Petition  is  a  CAN  Memorandum  dated 
December  6, 1996,  that  contains  a 
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review  of  certain  licensee  event  reports 
(LERs)  submitted  by  the  Licensee  in  the 
latter  part  oT  1996.  On  the  basis  of  these 
documents.  CAN  requests  that  the  NRC 
determine  whether  enforcement  action 
is  warranted  pursuant  to  10  CFR  2.206. 

On  October  8, 1997,  a  Partial 
Director's  Decision  was  issued  that 
responded  to  the  first  Memorandum 
concerning  the  RHR  system  and  all  but 
three  of  the  LERs  listed  in  the  second 
Memorandum.  This  Final  Director's 
Dedsionaddresses  the  NRC  stafTs 
conclusions  regarding  the  three 
remaining  LERs  that  were  still  being 
evaluated  at  the  time  the  Partial 
Director's  Decision  was  issued. 

On  November  7. 1997,  CAN  submitted 
a  letter  to  the  Director  of  NRR 
commenting  on  the  Partial  Director's 
Decision.  CAN  raised  a  concern  that  the 
Partial  Director's  Decision  did  not 
adequately  address  concerns  raised  in 
its  Petition  of  December  6, 1996.  In  a 
response  from  the  NRC  staff  dated 
November  28, 1997,  CAN  was  informed 
that  its  letter  provided  no  new  or 
additional  information  that  would 
warrant  a  review  of  the  Partial  Director's 
Decision.  In  its  letter  of  November  7, 
1997,  CAN  also  raised  a  concern 
asserting  "systematic  mismanagement" 
at  the  Vermont  Yankee  facility  and 
requested  certain  NRC  actions.  The 
Petitioner  was  informed  that  this 
concern  would  be  treated  as  a 
supplement  to  the  original  Petition  and 
is  ako  addressed  in  this  Final  Director's 
Decision. 

The  Director  of  NRR  has  granted  the 
Petition  in  that  the  NRC  staff  has 
evaluated  all  of  the  issues  and  LERs 
raised  in  the  two  Memoranda  to  see  if 
enforcement  action  is  warranted  on  the 
basis  of  the  information  contained 
therein.  The  evaluation  concludes  that 
no  further  enforcement  action  is 
warranted.  The  Director  has  denied  the 
Petitioner's  requests  set  out  in  the 
November  7. 1997  letter  that  the  NRC 
conduct  additional  reviews  of  safety 
systems  at  the  Vermont  Yankee  facility. 
The  reasons  for  the  NRC  stafTs 
conclusions  are  provided  in  the 
"Director's  Decision  Pursuant  to  10  CFR 
2.206"  pD-97-26),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Str«et, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  Brooks 
Memorial  Library,  224  Main  Street, 
Brattleboro,  VT. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
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for  by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  CoUins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

Final  Director's  Decision  Pursuant  to  10 
CFR  2.206 

[DD-97-261 

I.  Introduction 

On  December  6, 1996,  Mr.  Jonathan 
M.  Block  submitted  a  Petition  on  behalf 
of  the  Citizens  Awareness  Network,  Inc. 
(CAN  or  Petitioner),  and  included  two 
Memoranda  &t)m  CAN.  The  first 
Memorandum,  dated  December  5. 1996. 
reviews  information  presented  by  the 
Vermont  Yankee  Nuclear  Power 
Corporation  (Licensee)  at  a 
predecisional  enforcement  conference 
held  on  July  23, 1996,  involving  the 
minimum-flow  valves  in  the  residual 
heat  removal  (RHR)  system  at  the 
Vermont  Yankee  Nuclear  Power  Station 
(Vermont  Yankee  facility).  The  second 
Memorandum,  dated  December  6, 1996, 
contains  a  review  of  certain  licensee 
event  reports  (LERs)  submitted  by  the 
Licensee  in  the  latter  part  of  1996.  The 
Petitioner  requests  that  the  NRC 
evaluate  these  docimients,  pursuant  to 
10  CFR  2.206.  to  determine  if 
enforcement  action  is  warranted  on  the 
basis  of  information  contained  therein. 

On  February  12, 1997.  the  NRC 
informed  the  Petitioner  in  an 
acknowledgement  letter  that  the  Petition 
had  been  referred  to  the  Office  of 
Nuclear  Reactor  Regulation  (NRR)  for 
the  preparation  of  a  Director's  Dedsion 
and  that  action  would  be  taken  within 
a  reasonable  time  regarding  the  specific 
concerns  raised  in  the  Petition.  On 
October  8, 1997.  the  NRC  issued  a 
Partial  Director's  Decision  that 
responded  to  the  first  Memorandiun 
concerning  the  RHR  system  and  all  but 
three  of  the  LERs  listed  in  the  second 
Memorandum.  This  Final  Director's 
Decision  addresses  the  NRC  staffs 
conclusions  regarding  the  three 
remaining  LERs  that  were  still  being 
evaluated  at  the  time  the  Partial 
Director's  Decision  was  issued. 

On  November  7, 1997,  CAN  submitted 
a  letter  to  the  Director  of  NRR 
commenting  on  the  Partial  Director's 
Decision.  CAN  raised  a  concern  that  the 
Partial  Director's  Decision  did  not 
adequately  address  concerns  raised  in 


its  Petition  of  December  6, 1996.  In  a 
response  from  the  NRC  staff  dated 
November  28,  1997,  CAN  was  informed 
that  its  letter  provided  no  new  or 
additional  information  that  would 
warrant  a  review  of  the  Partial  Director's 
Decision.  In  its  November  7, 1997  letter, 
CAN  also  raised  a  concern  about 
asserted  "systematic  mismanagement" 
at  the  Vermont  Yankee  facility  and 
requested  certain  NRC  actions.  The 
Petitioner  was  informed  that  this 
specific  concern  would  be  treated  as  a 
supplement  to  the  original  Petition  and 
is  addressed  in  this  Final  Director's 
Decision. 

n.  Discussion 

The  NRC  staffs  evaluation  of  the 
three  remaining  LERs  and  the 
Petitioner's  supplemental  request  for 
action  follows. 

A.  Licensee  Event  Reports 

A  CAN  Memorandum  dated 
December  6, 1996,  included  with  the 
Petition  contains  a  review  of  several 
LERs  submitted  by  the  Licensee  in  the 
latter  part  of  1996.  On  the  basis  of  its 
analysis  of  the  LERs,  CAN  reaches 
certain  conclusions  regarding  Licensee 
performance  and  actions  that  it  believes 
should  be  taken.  The  Partial  Director's 
Decision  evaluated  LERs  96-13,  96-14, 
96-19,  96-20,  96-21,  96-22,  and  96-25 
and  provided  a  response  to  CAN's 
overall  conclusions  regarding  Licensee 
performance  and  requested  actions. 
LERs  96-15,  96-18,  and  96-23  were  still 
open  at  the  time  the  Partial  Director's 
Decision  was  issued.  The  staff  has 
completed  its  evaluation  of  these  three 
LERs  and  its  conclusions  are  presented 
below. 

1.  LER  9&-15:  "Original  B31.1  ANSI 
Code  Section  'Iliat  Required 
Overpressurization  Relief  for 
Isolated  Piping  Sections  Was  Not 
Considered  Dmtng  (the)  Original 
E)esign" 

Certain  piping  sections  which  would 
be  isolated  after  a  loss-of-coolant 
accident  (LOCA)  were  found  to  lack 
overpressiire  protection,  contrary  to 
code  requirements.  The  water  in  this 
piping  could  expand  because  of  the^iigh 
temperatures  accompanying  a  LOCA 
and  exceed  the  design  pressure  rating  of 
the  piping.  CAN  asserts  that  the 
Licensee  failed  to  take  advantage  of 
earlier  opportunities  to  identify  this 
design  error  when  making  modifications 
to  the  six  systems  discussed  in  the  LER. 
CAN  is  correct  in  that  the  LER 
documented  the  first  discovery  of  this 
problem,  although  modifications  had 
been  made  to  the  affected  systems 
earlier.  This  potential 
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overpressurizatipn  problem  has  been 
identified  at  otb^r  plants,  as  evidenced 
by  the  issuance  i^f  NRC  Information 
Notice  96-49  oiii  August  20, 1996,  and 
NRC  Generic  Letter  (GL)  96-06  on 
September  30, 1996.  The  Licensee  was 
aware  of  eventsi  in  this  area  and 
identified  this  issue  at  its  site  before  the 
generic  communications  previously 
referred  to  were  issued.  TTie  Licensee's 
corrective  actions  included  a  design 
change  that  proUded  the  required 
overpressure  protection  for  the  affected 
lines.  The  change  was  completed  in  the 
1996  refueling  (^Qtage  conducted  during 
the  period  of  September  6, 1996  to 
October  30, 199Ja. 

Because  the  Licensee  identified  the 
design  deficiency  described  in  this  LER 
by  other  than  routine  quality  assiutmce 
or  surveillance  activities  and  has 
implemented  appropriate  corrective 
actions  to  resolve  the  discrepancy,  this 
"old  design  issue"  was  not  cited  in 
accordance  with  NRC  Enforcement 
Policy,  Section  WII.B.3.'  The  LER  was 
closed  in  Inspeqtjion  Report  50-271/97- 
11.  ! 

2.  LER  96-18:  "Inadequate  Installation 
and  Inspection  of  Fire  Protection 
Wrap  Results  in  Plant  Operation 
Outside  of  Iks  Design  Basis;  A 
Single  Fire  Would  Impact  Multiple 
Trains  of  Safiety-Related 
Equipment'!  i 
CAN  asserts  that  this  deficiency  had 
significant  adverse  safety  implications. 
The  reported  deficiency  consisted  of  a 
small  gap  in  the  fire  barrier  installed  on 
a  cable  tray  suppprt.  The  cable  tray 
contained  wiring:  to  support  operation  of 
the  emergency  core  cooling  system 
(ECCS).  The  NRC!  staff  does  not  consider 
CAN'S  claim  thakja  fire  could  have 
rendered  both  divisions  of  the  ECCS 
inoperable  credible.  The  Licensee's 
evaluation  found  jthat  existing  fire 
protection  analypps  were  very 
conservative  ana  that  with  the 
combustible  loading  and  fire  detection 
and  suppression,  equipment  in  the  area, 
no  credible  fire  threat  could  challenge 
the  functionality  )f  the  "as  found" 
wrapped  cable.  Tne  staff  agrees  with  the 
Licensee's  analysis  as  documented  in 
the  LER  and  has  If  aund  that  the  Licensee 
acted  appropriat^y  to  correct'the  fire 
barrier  deficiency  and  to  prevent  similar 
problems  in  the  future. 

The  NRC  staff  found  that  the 
deficiency  descrjl^ed  in  this  LER  was  a 
violation  of  NRC  requirements  of  10 
CFR  Part  50,  Appendix  R,  Section  IIl.G. 
However,  in  accordance  with  the 
provisions  of  NRC  Enforcement  Policy, 


'  General  Statement 
NRC  Enforcement  Aci  ijjns 
(Enforcement  Policy). 


I  if  Policy  and  Procedures  for 
NUREG-1600 


Section  VII.B.4,  no  notice  of  violation 
was  issued  in  this  case  because  the 
deficiency:  (1)  Was  identified  by  the 
Licensee  as  part  of  the  corrective  actions 
for  a  previous  issue  related  to  Appendix 
R,  (2)  had  the  same  root  cause  as  the 
previous  issue,  (3)  did  not  substantially 
change  the  safety  significance  or  the 
character  of  the  regulatory  concern 
arising  out  of  the  initial  action,  and  (4) 
the  deficiency  was  corrected  within  a 
reasonable  time  following  identification. 
The  LER  was  closed  in  Inspection 
Report  50-271/97-80. 
3.  LER  96-23:  "Inadequate  Surveillance 
Procediu^  Results  in  Failure  To 
Meet  Technical  Specification 
Requirements  for  Radiation  Monitor 
Fimctional  Testing" 
The  reactor  building  and  refiieling 
floor  radiation  monitor  test  procedure 
did  not  verify  the  high  alarm  contact 
actuation  as  required  by  the  Vermont 
Yankee  Technical  Specifications.  The 
NRC  staff  agrees  with  CAN  that  this 
event  presented  no  significant  risk  to 
public  health  and  safety.  Considering 
that  the  monitors  were  verified  to  be 
fully  functional  and  were  in  the 
condition  required  by  plant  Technical 
Specifications,  this  specific  event 
appears  to  have  been  limited  to  an 
inadequate  testing  methodology.  The 
Licensee's  corrective  actions  included 
revising  the  deficient  surveillance  test 
procedure  to  properly  test  the  high 
alarm  output  contacts. 

Because  the  deficiency  identified  in 
this  LER  was  of  minor  safety 
significance  and  was  identified  and 
corrected  by  the  Licensee,  it  was  treated 
as  a  non-cited  violation  in  accordance 
with  NRC  Enforcement  Policy,  Section 
VII.B.l.  The  LER  was  closed  in 
Inspection  Report  50-271/97-08. 

B.  Supplemental  Request  for  Action 

On  November  7, 1997,  CAN  submitted 
a  letter  which  raised  a  concern  about 
asserted  "systematic  mismanagement" 
at  the  Vermont  Yankee  facility  and 
requested  that  three  actions  be  taken.  In 
its  response  to  the  Petitioner,  the  NRC 
staff  indicated  that  this  concern  would 
be  considered  as  a  supplement  to  the 
Petition. 

The  requested  actions,  along  with  the 
NRC  staff's  evaluation,  are  discussed 
below. 

1.  "An  NRC  team  in  conjunction  with 
an  outside  contractor  conduct  a  review 
of  a  second  system,  the  ventilation 
system." 

From  May  5  through  June  13, 1997, 
the  NRC  staff  performed  a  detailed 
design  inspection  of  the  low-pressure 
coolant  injection  and  RHR  service  water 
systems  at  the  Vermont  Yankee  facility. 


The  inspection  team  consisted  of  a  team 
leader  from  the  NRC  and  five  contractor 
engineers  ftx)m  Stone  &  Webster 
Engineering  Corporation.  The  systems 
were  chosen  on  the  basis  of  their 
importance  in  mitigating  design-basis 
accidents  at  Vermont  Yankee.  The 
purpose  of  the  inspection  was  to 
evaluate  the  capability  of  the  selected 
systems  to  perform  the  safety  functions 
required  by  the  design  bases  and  the 
consistency  of  the  as-built  configiu-ation 
and  system  operations  with  the  Final 
Safety  Analysis  Report  (FSAR).  Overall, 
the  inspection  team  concluded  that  the 
two  systems  were  capable  of  performing 
their  intended  safety  functions. 
However,  the  team  identified  some 
issues  that  indicated  potential 
programmatic  concerns  extending 
beyond  the  two  systems  that  were 
inspected.  Specifically,  the  team 
identified  the  following  issues  which 
indicated  potential  programmatic 
concerns:  (1)  Several  examples  which 
indicated  the  Licensee's  correction  of 
licensing  documentation  was  not 
timely;  (2)  when  rendering  equipment 
inoperable  for  surveillance  testing,  the 
Licensee's  practice  concerning  entry 
into  the  limiting  condition  of  operation 
(LCO)  was  not  consistent  with  the 
guidance  provided  in  GL  91-18, 
"Resolution  of  Degraded  and 
Nonconforming  Conditions;"  (3) 
deviations  from  the  licensing 
commitments  made  in  response  to  GL 
89-13,  "Service  Water  System  Problems 
Affecting  Safety-Related  Equipment;" 
(4)  weaknesses  in  the  development  and 
control  of  calculations,  and  the  review 
and  approval  process  for  calculations; 
and  (5)  weaknesses  concerning  the 
Licensee's  translation  of  design  criteria 
and  design  bases  into  detailed  operating 
instructions.  The  results  of  this 
inspection  were  documented  in 
Inspection  Report  50-271/97-201. 

By  letter  dated  October  27, 1997,  the 
Licensee  provided  a  schedule  and 
detailed  the  plans  to  complete  the 
corrective  actions  required  to  resolve 
the  broader  programmatic  issues  listed 
in  the  inspection  report.  In  its  letter,  the 
Licensee  listed  several  initiatives  it  has 
undertaken  to  improve  its  performance. 
These  initiatives  include:  (1)  A  re- 
engineering  of  the  corrective  action 
program,  (2)  a  large  scale  program  to 
develop  Design  Basis  Documents  for  the 
23  most  risk  significant  systems,  (3) 
initiation  of  a  Design  Basis  Validation 
Program,  (4)  conversion  of  the  plant's 
Technical  Specifications  to  the  Standard 
Technical  Specification  format,  (5)  a 
large  scale  instrument  setpoint 
calculation  and  verification  program,  (6) 
a  large  scale  effort  to  re-engineer  the 
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configuration  management  program,  and 
(7)  creation  of  a  System  Engineering 
Department. 

The  NfRC  staff  has  concluded  that  the 
Licensee's  proposed  actions  and 
schedule  are  acceptable  and  that  the 
facility  may  be  operated  while  the 
Licensee  works  to  resolve  these  issues. 
The  staff  will  continue  to  follow  the 
Licensee's  progress  to  improve  the 
facility's  design-basis  docxunentation 
and  implement  the  initiatives  outlined 
in  its  October  27, 1997  letter  through  the 
normal  inspection  process.  A  detailed 
design  inspection  by  the  NRC  staff  of  an 
additional  safety  system  is  not 
warranted  at  this  time. 

2.  "NRC  with  an  outside  contractor 
and  VY  (Vermont  Yankee]  conduct  a 
review  of  all  backup  safety  systems  to 
assure  adequacy  of  these  systems  in 
order  to  protect  worker  and  public 
health  and  safety." 

As  stated  in  the  reply  to  Item  1  above, 
the  NRC  staff  has  conducted  a  detailed 
design  inspection  of  two  selected 
systems  at  the  Vermont  Yankee  facility. 
The  inspection  team  found  the  two 
systems  capable  of  performing  their 
intended  design  functions.  As  discussed 
in  Item  1  above,  the  inspection  report 
also  documented  several  issues  of 
programmatic  concern.  The  NRC  staff 
has  determined  that  the  Licensee's 
response  to  these  programmatic 
concerns  is  acceptable  and 
implementation  of  the  Licensee's 
actions  will  be  assessed  during  foUowup 
inspections.  Overall,  the  staff  finds  that 
the  detailed  design  inspection  and  the 
foUowup  inspection  activities  provide 
adequate  assurance  of  public  health  and 
safety  and  that  a  design  review 
inspection  of  additional  safety  systems 
is  not  warranted  at  this  time. 

3.  "Given  the  lack  of  thoroughness  by 
the  Ucensee  and  significant  flaws  in  the 
FSAR  and  design  basis  evaluation,  CAN 
questions  Region  I  staffs  competence  to 
effectively  oversee  reactors  under  its 
authority.  We  therefore  request  that  the 
archive  of  NRC's  oversight  failures  at 
VY  [Vermont  Yankee]  be  added  to  the 
Inspector  General's  investigation  of 
complicity  and  systematic  failure  to 
enforce  NRC  regulations  by  NRC  staff  in 
Region  I  and  Project  Directorates." 

With  regard  to  this  request,  CAN's 
letter  has  been  forwarded  to  the  Office 
of  the  Inspector  General. 

ni.  Conclusion 

The  NRC  staff  has  reviewed  the 
information  submitted  by  the  Petitioner. 
The  Petitioner's  request  is  granted  in 
part  in  that  the  NRC  staff  has  evaluated 
all  of  the  issues  raised  in  the  two 
Memoranda  and  the  supplemental  letter 
provided  by  the  Petitioner  to  see  if 


enforcement  action  is  warranted  on  the 
basis  of  the  information  contained 
therein.  In  the  Partial  and  the  Final 
Director's  Decision,  the  NRC  staff  has 
discussed  each  Memorandum  and  the 
supplemental  letter  and  described  any 
related  enforcement  action  that  was 
taken.  The  Petitioner's  supplemental 
request  that  the  NRC,  in  conjunction 
with  an  outside  contractor,  conduct 
additional  review  of  safety  systems  at 
the  Vermont  Yankee  facility  is  denied. 
With  respect  to  the  supplemental 
request  for  an  investigation  of  NRC 
oversight  of  the  Vermont  Yankee 
facility,  the  Petitioner's  supplemental 
letter  was  forwarded  to  the  Office  of  the 
Inspector  General. 

As  provided  in  10  CFR  2.206(c),  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance,   * 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation.  ^ 

(FR  Doc.  9a-371  Filed  1-6-98;  8:45  am] 

HLUNQCOOE  7B«»-ei-P 


NUCLEAR  REQULATORY 
COMMISSION 

Degradation  of  Steam  Generator 
Internals;  Issue 

A0B4CY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  (GL)  97-06  to  aU  holders  of 
operating  licenses  for  pressurized-water 
reactors,  except  those  who  have 
permanently  ceased  operations  and 
have  certified  that  fuel  has  been 
permanently  removed  from  the  reactor 
vessel,  to  (1)  again  alert  addressees  to 
the  previously  communicated  findings 
of  damage  to  steam  generator  internals, 
namely,  tube  support  plates  and  tube 
bimdle  wrappers,  at  foreign  PWR 
facilities:  (2)  alert  addressees  to  recent 
findings  of  damage  to  steam  generator 
tube  support  plates  at  a  U.S.  PWR 
facility;  (3)  emphasize  to  addressees  the 
importance  of  performing 
comprehensive  examinations  of  steam 
generator  internals  to  ensure  steam 
generator  tube  structural  integrity  is 
maintained  in  accordance  with  the 


requirements  of  Appendix  B  to  10  CFR 
Part  50;  and  (4)  require  all  addressees  to 
submit  information  that  will  enable  the 
NRC  staff  to  verify  whether  addressees' 
steam  generator  internals  comply  with 
and  conform  to  the  current  licensing 
bases  for  their  respective  facilities.  This 
generic  lettw  only  requests  information 
bom  the  addressees  imder  the 
provisions  of  Section  182a  of  the 
Atomic  Energy  Act,  as  amended,  and  10 
CFR  50.54(f). 

The  generic  letter  is  available  in  the 
NRC  Public  Document  Room  under 
accession  number  9712180168. 
DATES:  The  generic  letter  was  issued  on 
December  30, 1997. 
ADDRESSEES:  Not  applicable. 

TOR  FURTHER  INFORMATKM  CONTACT: 
Stephanie  M.  Coffin,  at  (301)  415-2778. 
SUPPLEMENTARY  INFORMATKM:  This 
generic  letter  does  not  constitute  a 
backfit  as  defined  in  10  CFR  50.109(a)(1) 
since  it  does  not  impose  modifications 
of  or  additions  to  structures,  systems  or 
compmients  or  to  design  or  operation  of  ' 
an  addressee's  facility.  It  also  does  not 
impose  an  interpretation  of  the 
Commission's  rules  that  is  either  new  or 
different  from  a  previous  staff  position. 
The  staff,  therefore,  has  not  performed 
a  backfit  analysis. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 

David  B.  Matthem, 

Acting  Director,  Division  of  Reactor  Progmm 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  98-372  Filed  1-6-98;  8:45  am] 

■lUJNQ  OOOE  78M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGB4CY  HOLOmO  THE  MEETINQ:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  5, 12, 19,  and 

26,1998. 

PIACE:  Commissioners'  Confarence 
Room,  11555  RockviUe  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  5 

There  are  no  meetings  the  week  of 
January  5. 

Week  of  January  12 — Tentative 

Thursday,  January  15 

9:00  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 


BIUJNQOOOE 
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Week  of  Janua^  19— Tentative 

Wednesday.  Jakiiary  21 

10:00  a.m.         | ' 

Briefing  on  Gi;^rating  Reactors  and 
Fuel  Facilities.  (Public  Meeting). 
(Contact:  William  Dean.  301-415- 
1726) 

2:00  p.m. 

Briefing  on  K^terial  Control  of 
Generally  ticense  Devices.  (Public 
Meeting),  (Oontact:  Lairy  Camper, 
301-415-7201) 

3:30  p.m. 

Affirmation  ^ssion.  (Public  Meeting) 

Friday,  January ,  t3 

.9:30  a.m. 

Discussion  of  Interagency  Issues 
(Closed— E^  9) 

Week  of  Januai^  2B— Tentative 

Wednesday.  Jaiiuary  28 

11:30  a.m. 

Affirmation  Session  (Public  Meeting), 
(if  needed)  i 

*  The  schedule  fibr  Commission  meetings  is 
subject  to  change  pp  short  notice.  To  verify 
the  status  of  meetlOgs  call  (recording)— (301) 
415-1292.  Contact  person  for  more 
information:  Bill  filtll  (301)  415-1661. 


The  NRC  Con^ission  Meeting 
Schedule  can  b^  JTound  on  the  Internet 
at:  http://www.ik -c.gov/SECY/smj/ 
schedide.htm 


This  notice  is  Ic  istributed  by  mail  to 
several  hundred  Subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Seaetary.  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (30l- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  messaj^  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  31. 1997. 
WilliuBM.Hill,J^I 

Secy  Tracking  Offii^r.  Office  of  the  Secretary. 
(FR  Doc  98-462  Filed  1-5-98;  12:55  pmj 
BMXMQ  CODE  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hsleaee  Na  39490,  File  Na  8R-NA80-97- 
50] 

Setf-ftogulatory  Organizations; 
National  Association  of  Sacurlties 
Daalsrs,  Inc.;  Ordar  Approving 
Propoaad  Rula  Change  By  tha  NASO 
To  Extend  From  15  Seconds  to  17 
Seconds  the  Amount  of  Time  8  Market 
Maker  Has  To  Update  Ita  Quote  After 
an  Order  Executkm  in  SOES  Before 
Being  ftequired  To  Executea 
Sutoequent  Order 

December  24, 1997. 

On  July  14, 1997.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SK^") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act"),*  and  Rule  19b-4  thereunder.^ 
The  proposal  amends  NASD  Rule 
4730(b)(1)  to  indicate  that  once  the 
Nasdaq  Stock  Market,  Inc.'s  ("Nasdaq") 
Small  Order  Execution  System 
("SOES")  executes  an  impteferenced 
market  order  or  a  marketable  limit  order 
against  a  SOES  market  maker,  that 
marlcet  maker  is  not  required  to  execute 
another  unpreferenced  SOES  order  at 
the  same  bid  or  offer  in  the  same 
security  until  17  seconds  have  elapsed, 
absent  a  quotation  update  by  the  market 
maker  within  such  17-second  period. 
On  July  24, 1997,  notice  of  the  proposed 
rule  change,  including  the  substance  of 
the  proposal,  was  published  for 
comment  in  the  Fedovl  Register.  ^  The 
Conmiission  received  64  comment 
letters,  which  are  discussed  below.  The 
Commission  is  hereby  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  specifies 
the  obligations  of  SOES  market  makers 
during  non-locked  and  non-crossed 
market  situations.  As  amended.  NASD 
Rule  4730(b)(1)  would  provide  that  once 
SOES  executes  an  unpreferenced  market 
order  or  a  marketable  limit  order  against 
a  SOES  market  maker,  that  market 
maker  is  not  required  to  execute  another 
unpreferenced  SOES  order  at  the  same 
bid  or  offer  in  the  same  security  until  17 
seconds  have  elapsed,  absent  a 
quotation  update  by  the  market  maker 
within  that  17-second  period. 


Currently.  NASD  Rule  4730(b)(1) 
provides  that: 

Market  Makers  shall  have  a  period  of  time 
following  their  receipt  of  an  execution  report 
in  which  to  update  their  quotation  in  the 
security  in  question  before  being  required  to 
execute  another  unpreferenced  order  at  the 
same  bid  or  offer  in  the  same  sectirity.  This 
period  of  time  shall  Initially  be  established 
as  15  seconds,  but  may  be  modified  upon 
appropriate  notification  to  SOES 
participants. 

This  language  was  originally  added  to 
the  NASD's  rules  in  October  1991  to 
give  a  SOES  market  maker  a  brief 
opportunity  to  update  its  quotations  in 
response  to  executions  it  received 
through  SOES  ("15-Second  SOES 
Execution  Response  Period").  As  the 
ciurent  language  of  NASD  Rule  4730(b) 
reflects,  the  "15-Second  SOES 
Execution  Response  Period" 
commences  when  a  market  maimer  has 
received  notification  of  a  SOES 
execution  through  the  system.*  Because 
SOES  does  not  have  the  capability  to 
determine  the  exact  time  when  a  market 
maker  receives  a  SOES  execution  report, 
at  the  time  this  nUe  was  implemented 
Nasdaq  estimated  that  it  took  up  to  five 
seconds  for  SOES  to  execute  an  order 
against  a  market  maker  and  for  the 
market  maker  to  receive  a  report  of  the 
execution  (the  "SOES  Execution  Report 
Commimication  Period").  As  a  result, 
SOES  was  programmed  to  add 
imifbrmly  a  five-second  period  to  the 
"15-Second  SOES  Execution  Response 
Period."  with  the  effect  that  the  system 
executes  impreferenced  market  orders 
against  a  market  maker  in  twenty- 
second  intervals,  absent  a  quotation 
update  by  the  market  maker. 

Nasdaq  now  estimates  that  on 
average,  the  SOES  Execution  Report 
Communication  Period  is  between  two 
and  three  seconds,  although  the  actual 
time  may  vary  depending  on  activity 
and  communications  traffic  during 
different  periods  of  the  day.  Based  on 
this  data,  the  NASD  determined  that  it 
was  appropriate  to  assign  a  two-second 
period  to  the  SOES  Execution  Report 
Communications  Period  for  purposes  of 
the  rule. 

The  NASD  proposes  to  incorporate 
explicitly  this  two-second  period  into 
NASD  Rule  4730.  The  proposed  rule 
change  is  designed  to  letain  the  abiUty 
of  a  market  mdcer  to  respond  to  SOES 
executions  while  recognizing  that, 


'  15  U.S.C  78^)(l). 
'17CFR240.19b-4. 

>  Securities  Exchange  Act  Release  No.  38S49  (July 
17. 1997)  62  FR  39883  (July  24.  1997). 


*  See  Exchange  Act  Release  No.  29810  (October 
10, 1991)  56  FR  52098.  52099  (October  17. 1991) 
(order  approving  file  no.  SR-NASD-91-18) 
("(floUowing  receipt  of  an  execution  report  of  an 
unpreferenced  purchase  or  sale  through  SOES.  a 
market  maker  will  have  a  period  of  time  (15 
seconds)  to  update  its  quote  prior  to  executing  any 
subsequent  transaction  on  the  same  side  of  the 
market  at  the  same  price."  [Footnote  omitted].). 
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under  normal  circumstnaces,  a  minimal 
period  of  time  is  necessary  for  reports  of 
those  executions  to  be  received  by  the 
market  maker.  The  proposed 
amendments  to  NASD  Rule  4730(b)  also 
would  clarify  that: 

(1)  A  market  maker  becomes  immediately 
eligible  to  receive  another  execution  through 
SC^  if  it  updates  its  quote  (its  bid,  oBa,  or 
size)  during  the  17-$econd  period,*  and 

(2)  The  17-second  period  arises  regardless 
of  whether  the  market  maker  executes  an 
unpreferenced  market  wder  or  an 
unpreferenced  marketable  limit  order. 

This  rule  change  is  intended  to 
eliminate  ambiguities  in  Nasdaq's 
implementation  of  this  rule  and  among 
maricet  participants  concerning  the 
manner  in  which  unpreferenced  orders 
are  executed  in  SOES. 

n.  Smninaiy  of  Comments 

The  Commission  received  64 
comment  letters  from  the  public.  Of 
these.  58  letters  concerned  other  NASD 
filings,  and  thus  were  irrelevant  and  one 
comment  letter  was  submitted  twice.  Of 
the  five  remaining  comment  letters, 
three  were  in  favor  of  the  proposed  rule 
change  and  two  were  against  it.  None  of 
these  comment  letters  contained  any 
reason  for  the  positions  taken. 

nL  Discussion 

The  Commission  finds  the  proposed 
rule  change,  by  helping  to  ensiire  that 
market  makers  stand  willing  to  buy  and 
sell  securities  at  all  times,  is  consistent 
with  the  Exchange  Act  and  in  particular 
with  Sections  15A(b)(6),  15A(b)(9), 
15A(b)(ll)  and  llA(aMl)(C)  of  the 
Exchange  Act. 

Among  other  things.  Section 
lSA(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  pwsons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  focilitating  transactions  in 
securities.  Section  15A(b)(6)  also 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 


*The  proposed  amendnMnts  to  NASD  Rule 
4730(b)  do  not  change  in  any  way  the  current 
functionality  of  SOES  whereby  preferenced  orders 
are  continuously  executed  against  a  market  maker 
without  any  delay  between  executions.  In  addition. 
as  is  presently  the  case  during  locked  and  crossed 
markeu,  SOES  will  execute  orders  (both 
preferenced  and  unpreferenced  against  a  market 
maker  that  is  locked  or  crossed  in  five  second 
intervals.  See  NASD  Rule  4730(bK3). 


public  interest.  Section  15A(b)(9) 
provides  that  the  rules  of  the  association 
may  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act  Section 
15A(b)(ll)  requires  the  NASD,  as  an 
associaticui,  to  adopt  rules  governing  the 
form  and  content  of  quotations  relating 
to  securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  bir 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Section  llA(a)(l)(C) 
provides  that,  among  other  things,  it  is 
in  the  public  interest  to  assure  the 
econcunically  efficient  execution  of 
securities  transactions  and  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities. 

The  Commission  believes  that  the 
proposed  amendments  wiU  help  to 
ensure  that  a  market  maker  has  no  more 
time  than  necessary  after  execution — 
i.e..  17  seconds — before  it  must  update 
its  quotes.  This  requirement  will  help 
ensure  that  a  market  maker  cannot 
attempt  to  avoid  its  maricet  Tnwking 
obligations  by  waiting  a  lengthy  period 
of  time  after  a  SOES  execution  before 
entering  an  updated  quote."  As  a  result, 
the  proposed  rule  change  should 
increase  a  market  maker's  compliance 
with  its  obligation  to  make  continuous, 
two-sided  markets  and  promote  quote 
competition  among  mancet  makers. 
Such  competition  among  market  makers 
should,  in  turn,  enhance  the  integrity  of 
the  Nasdaq  market  by  helping  to  ensure 
the  best  execution,  of  customer  orders 
and  improving  the  price  discovery 
process  for  Nasdaq  securities. 

The  Commission  also  notes  that  the 
NASD  filed  the  proposed  rule  change  in 
response  to  concerns  about  the  rule  the 
Conunission  raised  in  its  Report 
Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1 934 
Regarding  the  NASD  and  the  Nasdaq 
Market  ("SEC  Report").  In  relevant  part, 
the  SEC  Report  notes  tliat  the 

October  1991  SOBS  rule  amendments  as  filed 
with  the  Commission  also  allowed  for  the 
modification  of  the  SCKS  operating  software 
to  provide  for  a  fifteen-second  delay  between 
executions  by  a  particular  market  maker.  The 
purpose  of  this  delay  was  to  give  the  SOES 
market  maker  an  opportunity  to  update  its 
quotations  after  receiving  a  report  of  a  trade 


executed  through  SOBS,  hi  fact,  the  NASD 
implemented  an  effective  delay  of  twenty 
seconds,  which  reduced  the  ability  of  S(%S 
users  to  obtain  executions.'  The  purported 
rationale  for  the  additional  five-second  delay 
was  to  allow  tor  the  time  taken  for  the 
electronic  transmission  of  execution  reports 
and  quote  updates.  Accwding  to  internal 
NASO  studies,  however,  any  delays  in 
transmission  occurred  only  at  the  opening  of 
Inisy  trading  days  and  the  vast  majority^ 
any  such  delays  were  no  more  than  two  to 
three  seconds  in  length.  The  NASD  should 
have  set  forth  in  its  filings  with  the 
Commission  seeking  approval  for  the  delay 
that  the  time  between  executions  had  hem 
set  at  twenty  seconds,  but  did  not  do  so.  The 
existence  of  the  additional  five  second  delay 
was  discovered  by  the  Commission  staff 
during  the  investigation  {that  led  to  the 
issuance  of  the  SBC  Report].* 

The  proposed  rule  change  addresses 
the  concerns  of  the  SEC  Report  by 
clearly  est^lishing  the  time  delay 
between  SOES  executions  against  a 
market  maker.  Moreover,  the  delay 
includes,  in  addition  to  the  previously 
established  15-second  period,  only  the 
time  measured  by  the  NASD  for 
electronic  transmission  of  an  execution 
report 

Thus,  the  proposal  to  change  NASD 
Rule  4730  is  consistent  with  the 
Exchange  Act  and  in  particular  with  the 
foUowing  sections  of  that  Act: 

(1)  Section  15A(bX6),  because  it  is 
designed  to  prevent  a  market  nwker  from 
Csiling  to  meet  its  obligation  to  make  a 
continuous,  two-sided  market; 

(2)  Section  llA(a)(lHQ(i)-^iii),  because  it 
assures:  economically  efficient  execution  of 
securities  transactions;  fair  competition 
among  brokers  and  dealers  by  encour^ing 
timely,  feir,  and  accurate  quotations:  and  the 
availabiUty  to  brokers,  dealers,  and  investors 
of  timely  information  awceming  these  bir 
and  accurate  quotations. 

Further,  the  proposed  change  to  NASD 
Rule  4370  is  consistent  with  Section 
15A(b)(9)  of  the  Exchange  Act,  because 
it  does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
ptirposes  of  the  Exchange  Act.  but 
merely  alters,  slightly,  a  timing 
requirement  for  market  makers. 

Finally,  the  Commission  believes  that 
the  proposal  is  consistent  with 
Exchange  Act  Section  15A(b)(ll).  hi 
particular,  by  helping  to  ensure  that 


*  A  market  maker  that  can  avoid  updating  its 
quote  for  a  period  of  time  can  take  advantage  of  its 
temporary  ability  to  avoid  SOES  executions  and 
wait  to  see  how  other  market  makers  update  their 
quotes.  This  delay  could  serve  to  lessen 
competition  among  market  makers. 


'The  Release  by  the  Commission  approving  the 
proposed  rule  changes  explidtiy  noted  that  the 
delay  function  was  set  at  fifteen  seconds  and  stated 
that  "(alny  change  in  the  time  period  must  be 
submitted  to  the  Commission  for  review  pursuant 
to  Section  19(b)  of  the  [Exchange]  Act"  Exchange 
Act  Release  No.  29810  (October  10.  1991)  S6  FR 
52098  (October  17. 1991)  alO.  The  NASD  had 
never  made  any  such  submission.  (This  footnote 
conforms  to  footnote  160  in  the  Appendix  to  the 
SEC  Report.) 

•  Appendix  to  SEC  Report  at  A-e2-e3. 
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SOES  market  a  ^rs  update  their 
quotes  promptly  after  executions,  the 
proposal  should  help  to'produce  fair 
and  informative  quotations  and  prevent 
fictitious  and  misleading  quotations. 

IV.  Conclusion  1 1 

It  is  therefore,  ordered,  pursuant  to 
Section  19(b){2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  (SR- 
NASD-97-50)  !»♦,  and  hereby  is, 
approved.^        i ' 

For  the  Quiimi^on,  by  the  Division  of 
Market  Regulatioi  I  pursuant  to  delegated 
authority.*" 

Maigarat  H.  McFi  ( ■land. 

Deputy  Secretaiy.] 

IFR  Doc.  9S-290  ^jled  1-6-98;  8:45  am] 
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Arrangements 


December  29. 199:f  J 

Pursuant  to  Sd<ttion  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  U  hereby  given  that  on 
October  2, 1997,  the  New  York  Stock 
Exchange.  Inc.  ("Exchange"  or  "NYSE") 
filed  vtrith  the  Seijurities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  as  described  in 
Items  I,  n.  and  ni  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-RegulatorVj  Oi^ganization's 
Statement  of  theiTerms  of  Substance  of 
the  Proposed  Rul^  Change 

The  Exchange  seeks  to  amend 
Exchange  Rule  4J1,  "Margin 
Requirements."  The  modifications  relate 
to:  (a)  joint  back  ^fice  ("JBO") 


"In  approving  tliU  i|iile,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  The 
proposed  rule  change  likely  will  enhance  the 
efficiency  and  fairness  of  the  process  by  which 
market  makers  update  ttieir  quotes.  It  likely  also 
will  enhance  the  ability  of  investors  to  obtain 
updated  market  maker  quotes  quickly,  thus 
increasing  Nasdaq's  transparency.  The  net  effect  of 
approving  the  proposed  rule  ctiange  will  be 
positive.  15  U.S.C.  78<j(p. 

">17  CFR  20O.3O-3(*)(12) 

'  15  U.S.C.  78$(b)(l) 


arrangements,  (b)  margin  requirements 
for  broker-dealer  accoimts,  (c)  margin 
requirements  for  specialists'  and  market 
m^ers'  accounts,  and  (d)  control  and 
restricted  securities. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statatory  Ba^  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  April,  1996,  the  Exchange 
established  the  Rule  431  Committee 
("the  Committee")  to  review  all  aspects 
of  Rule  431  and  make  recommendations 
to  the  Exchange  in  the  wake  of  recent 
changes  to  federal  margin  regulations 
and  changing  industry  conditions.  The 
Committee  created  various 
subcommittees  to  review  specific 
provisions  of  Rule  431  utilizing  the 
expertise  of  industry  representatives 
knowledgeable  in  the  application  of 
Rule  431.  As  a  result  of  the  efforts  of  the 
"Control  Stock"  and  "Joint  Back  Office" 
subcommittees,  and  reviews  by  the 
Committee  and  Exchange  staff,  the 
Exchange  Board  approved  amendments 
to  Rule  431  as  set  forth  below. 

(a)  JBO  Arrangements 

Regulation  T,  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("FRB"),  permits  a  broker-dealer 
to  "effect  or  finance  transactions  of  any 
of  its  owners  if  the  [broker-dealer]  is  a 
clearing  and  serving  broker  or  dealer 
owned  jointly  or  individually  by  other 
[broker-dealers]."  2  The  proposed  rule 
change  would  provide  certain  regulatory 
requirements  for  establishing  and 
maintaining  such  JBO  arrangements. 
Carrying/clearing  broker-dealer  forming 
a  JBO  would  be  required  to:  (i)  provide 

» 12  CFR  220.11.  ReguUtion  T  u  titled  "Credit  By 
Brokers  and  Dealers"  and  was  issued  by  the  FRB 
pursuant  to  the  Act. 


written  notification  to  the  Exchange 
prior  to  establishing  a  JBO.  (ii)  maintain 
minimum  tentative  net  capital »  of  $25 
million,  or  maintain  minimum  net 
capital  of  $10  milUon  if  engaged  in  the 
primary  business  of  clearing  options 
market-maker  accoimts.*  (iii)  maintain  a 
written  risk  analysis  methodology  for 
assessing  the  amount  of  credit  extended 
to  participating  broker-dealers,  and  (iv) 
deduct  from  net  capital,  the  "haircut" 
requirements  pursuant  to  the 
Commission's  Net  Capital  Rule  ("Rule 
15c3-l") '  in  excess  of  the  equity 
maintained  in  the  accoimts  of 
jjarticipating  broker-dealers. 

Furthermore,  under  the  proposal  JBO 
participants  must  be  registered  broker- 
dealers  subject  to  Rule  15c3-l.  and  will 
be  required  to  maintain  sm  ownership 
interest  in  the  JBO  pursuant  to 
Regulation  T.  Exclusive  of  their 
ownership  interest  in  the  JBO 
arrangement.  JBO  participants  must 
maintain  a  minimum  fiquidating  equity 
of  $1  million.  If  the  liquidating  equity 
falls  below  $1  million,  the  JBO 
participant  must  eliminate  the 
deficiency  within  five  business  days  or 
become  subject  to  the  margin 
requirements  under  other  provisions  of 
Exchange  Rule  431." 

(b)  Margin  Requirements  for  Broker- 
Dealer  Accounts 

Currently,  the  amount  of  any 
deficiency  between  the  equity 
maintained  in  the  proprietary  account 
carried  for  another  broker-dealer  and  the 
maintenance  margin  required  by 
Exchange  Rule  431(c)(1)  (i.e..  25%  of  the 
current  market  value  of  securities 
"long"  in  the  account)  is  deducted  in 
computing  the  net  capital  of  the 
carrying  member  organization.  In  order 
for  introducing  broker-dealers  to  receive 
the  same  treatment  as  proposed  for  JBO 


'  As  discussed  in  the  Exchange's  Interpretation 
Handbook,  the  term  "tentative  net  capital" 
generally  refers  to  net  capiul  before  the  application 
of  "haircuts"  {infra  note  5)  and  undue 
concentration  charges  on  securities  and  options 
positions.  See  NYSE  Interpretation  Handbooks 
SecUon  ltc)(2)(vi)(M)(04),  "Tentative  net  Capital." 

♦Under  the  proposed  rule  change,  clearance  of 
option  market  maker  accounts  would  be  deemed  a 
broker-dealer's  primary  business  if  a  minimum  of 
60%  of  the  aggregate  deductions  in  the  ratio  of  gross 
options  market  niaker  deductions  to  net  capital 
(including  gross  deductions  for  JBO  participant 
accounts)  are  options  market  maker  deductions. 

» 17  CFR  240.15C3-1  et  seq.,  "Net  Capital 
Requirements  for  Brokers  or  Dealers."  Rule  15c3- 
1  requires  a  broker-dealer  to  reduce  its  net  worth 
by  certain  percentages,  known  as  "haircuts,"  of  the 
market  value  of  its  securities  positions. 

•The  Exchange  believes  that  in  order  to  establish 
an  effective,  industry-wide  regulatory  scheme  for 
JBO  arrangements,  the  other  self-regulatory 
organizations  should  adopt  the  requirements  in  the 
proposed  rule  change  that  relate  to  JBO 
arrangements. 
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participants,  the  amendments  would 
compute  the  deduction  to  the  carrying 
member  organization's  net  capital  based 
upon  the  haircut  requirements  of  Rule 
.  15c3-l  (i.e.,  15%  of  the  market  value  for 
long  positions) '  rather  than  the 
currently  required  25%. 

(c)  Margin  Requirements  for  Specialists' 
and  M^et  Makers'  Accoimts 

Likewise,  the  amoimt  of  any 
deficiency  between  the  equity  in  the 
account  carried  for  an  "approved 
specialist  or  market  maker"  *  and  the 
25%  maintenance  margin  required  by 
Exchange  Rule  431(c)(1)  is  deducted  in 
computing  the  net  capital  of  the 
carrying  member  organization.  Similar 
to  the  contemplated  amendments 
relating  to  the  margin  requirements  for 
broker^ealer  accounts,  the  proposed 
rule  change  would  compute  the 
deduction  to  the  carrying  member 
organization's  net  capital  based  upon 
the  haircut  requirements  of  Rule  15c3- 
1  [i.e.,  15%)  rather  than  the  presently 
mandated  25%. 

The  same  modification  would  be 
made  to  the  margin  provision  governing 
joint  accounts  carried  by  member 
organizations  in  which  the  member 
organizations  participate.  If  the  equity 
maintained  in  the  account  by  the  other 
participants  is  deficient,  the  proposal 
would  require  the  carrying  member 
organization  to  compute  the  deduction 
to  its  net  capital  based  upon  the  haircut 
requirements  of  Rule  15c3-l  (i.e.,  15%) 
rather  than  the  margin  requirements  of 
Exchang»Rule  431(c)(1). 

(d)  Control  and  Restricted  Securities 

Currently,  Exchange  Rule 
431(e)(8)(C)(iv)  sets  forth  a 
"Concentration  Reduction"  formula  that 
establishes  margin  requirements  for 
control  and  restricted  securities  based 
upon  the  percent  of  outstanding  shares 
or  the  percent  of  average  weekly 
volume.  The  Exchange  believes  the 
Concentration  Reduction  provision  has 
the  effect  of  imposing  higher  mar§in 
requirements  on  accounts  that  have 
greater  collateral  deposited.  To 
eliminate  what  the  Exchange  views  as 
an  anomalous  result,  the  proposed  rule 
change  would  exclude  "excess 
securities"  ^  from  the  calculations. 


'  17  CFR  240.15C3-I(c)(2)(vi)0). 

■Exchange  Rule  431(e)(5)(A)  defines  the  term 
"approved  specialist  or  market  maker"  as  either  (1) 
a  specialist  or  market  maker,  who  is  deemed  a 
specialist  for  all  purposes  under  the  Securitiae 
Exchange  Act  of  1934  and  who  is  registered 
pursuant  to  the  rules  of  a  national  securities 
exchange:  or  (ii)  an  OTC  market  maker  or  third 
market  maker,  who  meets  the  requirements  of 
Section  220.12(d)  of  Regulation  T. 

•The  term  "excess  securities"  would  be  defined 
as  the  amount  of  securities,  if  any,  by  which  the 


In  addition,  the  proposed  rule  change 
would  except  fixnn  Exchange  Rule 
431(e)(8)  all  restricted  securities 
saleable  pursuant  to  Rule  144(k),>o  Rule 
145(d)(2),i»  or  Rule  145(d)(3) "  under 
the  Seciuities  Act  of  1933.  Currently, 
only  those  restricted  securities  saleable 
by  non-affiliates  of  the  issuer  pursuant 
to  Rule  144(k),  Rule  145(d)(2),  or  Rule 
145(d)(3)  are  excepted  fitan  Exchange 
Rule  431(e)(8).  As  a  result,  broker- 
dealers  would  be  permitted  to  sell 
certain  restricted  securities  in  the  event 
of  a  customer  de&uh  pursuant  to  Rule 
144(k)  without  being  sub)ect  to  the 
requirements  of  Exchange  Rule  431. 
Accordingly,  those  custcnner-owned, 
restricted  securities  saleable  under  Rule 
144(k)  would  be  subject  to  the  same 
maintenance  maigin  requirements  that 
presently  e^ply  to  ordinary  stock  (25%). 

Finally,  the  proposed  rule  change 
would  alter  the  calculation  of  a  member 
firm's  net  capital  with  regard  to 
extending  credit  to  customers  on  control 
and  restricted  seciuities.  The  proposal 
would  amend  Exchange  Rule 
431(e)(8)(C)(ii)  to  provide  that  the 
"greater  of  the  aggregate  credit  agreed, 
in  writing  to  be  or  actually  extended  to 
all  customers  on  control  and  restricted 
securities  of  any  one  issue  that  exceeds 
10%  of  the  member  organization's 
excess  net  capital  shall  be  deducted 
from  net  capital  for  purposes  of 
determining  a  member  organization's 
status  under  Rule  326." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(5)  of 
the  Act  ^3  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  The  Exchange  further 
believes  that  the  proposed  rule  change 
is  consistent  with  the  rules  and 
regulations  promulgated  by  the  FRB  for 
the  purpose  of  preventing  the  excessive 
use  of  credit  for  the  purchase  or  carrying 
of  seciuities.  pursuant  to  Section  7(a)  of 
the  Act.i* 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


aggregate  position  in  control  and  restricted 
securities  of  any  one  issue  exceeds  the  aggregate 
amount  of  securities  that  would  be  required  to 
support  the  aggregate  credit  extended  on  such 
control  and  restricted  securities  if  the  applicable 
margin  requirement  was  50%. 

ioi7CFR230.144(k). 

"17  CFR  230.144(d)(2). 

"17  CFR  230.144(d)(3). 

>M5  U.S.C.  78Bb)(5). 

"15U.S.C.  78g(a). 


any  inappropriate  burden  cm 
competiti(m. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  pn^KJsed  rule  change. 

m.  Date  ef  Efiectiveiieaa  of  the 
Propoeed  Rule  Oiange  and  Timing  fior 
I  Action 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  QnnmissicHi  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  tor  so  finding,  or  (ii) 
as  to  which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  propoeed  run  change 
should  be  disapproved. 

IV.  Solicitation  oTCmanenle 

Interested  persons  are  invited  to 
submit  writtm  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiarions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  Uie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  fiom 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  cop}ring  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
28  and  should  be  submitted  by  January 
28, 1998, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  9&-291  Filed  1-6-98;  8:45  am) 

BILUNO  CODE  aeio-01-M 
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SELECTIVE  S^VICE  SYSTEM 
Privacy  Act;  Syj^tem  of  Records 

agency:  Selective  Service  System. 
action:  Notice  of  intent  to  amend 
systems  of  recot^s  and  request  for 
comments.        \  [ 

• t-i ■ 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  the 
Selective  Syste^ij  is  issuing  notice  of  our 
intent  to  amend!  the  system  of  records 
entitled  the  SSS-Q  Master  Pay  Record  to 
include  a  new  routine  use.  The 
disclosure  is  reqi^ired  by  the  Personal 
Responsibility  skd  Work  Opportunity 
Reconciliation  Abt  (PRWORA,  Pub.  L. 
104-193).  We  invite  public  comment  on 
this  publication; 

DATES:  Persons  Wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
February  6, 1998.  The  proposed  routine 
use  will  become  effective  as  proposed 
without  further  iijotice  on  February  6, 
1998  unless  con^nents  dictate 
otherwise.* 

ADDRESSES:  Intef^sted  individuals  may 
comment  on  thii  rpublication  by  writing 
to  Henry  N.  Wil^ijuns,  General  Counsel, 
Selective  ServicilSystem,  1515  Wilson 
Blvd.,  Arlington  VA  22209-2425. 
Phone  703-605-]^012:  FAX  703-605- 
4006.  All  comments  received  will  be 
available  for  public  inspection  at  that 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  N.  Williams,  General  Counsel, 
Selective  Service  System,  1515  Wilson 
Blvd.,  Arlingtonj  i/A  22209-2425. 
Phone  703-605-W012;  FAX  703-605- 
4006. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  104-1^^.  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Apt  of  1996,  the  Selective 
Service  System  Will  disclose  data  from 
its  SSS-9  Masterfay  Record  system  of 
records  to  the  O^ce  of  Child  Support 
Enforcement,  Adh>inistration  for 
Children  and  Families,  Department  of 
Health  and  Himian  Services  for  use  in 
the  National  Dattjbase  of  New  Hires,  part 
of  the  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Offset  System. 
DHHS/OCSE  No.; 09-90-0074.  A 
description  of  th0  Federal  Parent 
Locator  Service  nkfty  be  found  at  62  Fed. 
Reg.  51663  (October  2, 1997). 

FPLS  is  computerized  network 
through  which  Stiajtes  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directoryi  of  New  Hires,  a 


database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998,  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  Ae  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 

When  individuals  are  Wred  by  the 
Selective  Service  System,  we  may 
disclose  to  the  FPLS  their  names,  social 
security  numbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  and 
information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  security  numbers,  and 
quarterly  earnings  of  each  Selective 
Service  System  employee,  within  one 
month  of  the  end  of  the  quarterly 
reporting  period. 

Information  submitted  by  the 
Selective  Service  System  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct.  The  data 
disclosed  by  the  Selective  Service 
System  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  credit  qj  to  verify  a  claim  of 
employment  on  a  tax  return. 

Accordingly,  the  SSS-9  Master  Pay 
Record  system  notice  originally 
published  at  40  FR  41345  (September  5, 
1975)  and  most  recently  amended  at  49 
FR  34324  (August  29, 1984)  is  further 
amended  by  addition  of  the  following 
routine  use: 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of 
users  and  the  purposes  of  such  use 

The  names,  social  seciuity  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 


Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions  ' 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law 
Pub.  L.  104-193). 

Dated:  December  17, 1997. 
Gil  Coronado, 
Director  of  Selective  Service. 
(FR  Doc.  9S-408  Filed  1-6-98;  8:45  am] 

BILUNQ  CODE  HIS-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  DIaastar  #3040] 

State  of  Florida 

Hillsborough  County  and  the 
contiguous  Counties  of  Hardee, 
Manatee,  Pasco,  Pinellas,  and  Polk  in 
the  State  of  Florida  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  flooding  which 
occurred  December  12  through  14,  1997. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  20, 1998  and  for 
economic  injury  until  the  close  of 
business  on  September  22, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

Fof  Ptiyskal  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

7  625 

Homeowners      without     credit 
available  elsewhere 

3  812 

Businesses  with  credit  availat>le 
elsewhere  

8000 

Businesses  and  non-profit  ocga- 
nizations  without  credit  avail- 
able elsewhere  

4000 

Others  (including  non-profit  or- 
ganizations) with  aedit  avail- 
able elsewhere  

7  125 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  304006  and  for 
economic  injxiry  the  number  is  969500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  December  22, 1997. 
AidaAhrarez.  . 
Administrator. 
(FR  Doc.  98-287  Filed  1-6-98;  8:45  am] 

BHXINQ  CODE  nZS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  o(  Disaster  #2999] 
The  Tarrttory  of  Guam 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  17, 
1997. 1  find  that  the  Territory  of  Guam 
constitutes  a  disaster  area  as  a  result  of 
damages  caused  by  Typhoon  Paka 
beginning  on  December  16, 1997  and 
continuing.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  17, 1998  and  for 
economic  injury  imtil  the  close  of 
business  on  September  17. 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  OfGce,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avai>- 
at><e  elsewhere  

7.625 

Homeowners     without     credit 
available  elsewhere 

3  812 

Businesses  with  credit  availabte 
elsewhere  

8000 

Businesses  and  non-profit  orga- 
nizations wittKXit  credit  avaii- 
—  able  eisewtiere  

4000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 

7.125 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
oedit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  299906  and  for 
economic  injury  the  number  is  969400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  18, 1997. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-285  Filed  1-&-98:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Table  of  Small  Busineaa  Size 
Standarda 

AQCNCY:  Small  Business  Administration. 


ACTION:  Notice  of  publication  of  full 
table  of  small  business  size  standards. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  is  publishing  a 
full  table  of  small  business  size 
standards  by  four-digit  Standard 
Industrial  Classification  (SIC)  code.  This 
table  does  not  create,  estabUsh  or 
modify  any  size  standards  currently  in 
existence.  This  table  merely  presents  all 
four-digit  SIC  codes  for  which  SBA  has 
established  a  small  business  size 
standard  as  a  convenient  reference  for 
users  of  SBA's  size  standards. 
FOR  FURTHER  INFORMATKM  CONTACT:  SBA 
OfBce  of  Size  Standards  at  (202)  205- 
^8618. 

SUPPtEMENTARY  INFORMATKM:  SBA  is 
publishing  below  a  full  table  of  small 
business  size  standards  in  accordance 
with  13  CFR  121.121.  On  January  31, 
1996,  SBA  published  in  the  Federal 
Register  (61  FR  3280)  a  Final  Rule  that 
clarified  and  streamlined  its  small 
business  size  standards  and  related 
eligibility  requirements  under  13  CFR 
121,  "Small  Business  Size  Regulations." 
The  simplification  of  SBA's  Small 
Business  Size  Regulations  reduced  the 
apparent  size  of  &e  table  of  small 
business  size  standards  in  §  121.201  by 
Usting  general  size  standards  by  SIC 
Division.  Those  standards  apply  to  all 
industries  in  that  Division  except  those 
two-digit  major  gioup  or  four-digit 
industry  codes  listed  with  other  specific 
standards.  This  streamlined  table 
eliminated  the  duplication  of  common 
industry  size  standards  within  a 
Division  and  reduced  the  Code  of 
Federal  Regulations  by  fourteen  pages. 

Since  the  January  31, 1996, 
publication  of  the  streamlined  size 
standards  table  in  §  121.201,  no  small 
business  size  standards  has  been 
changed.  The  table  published  here  does 
not  create,  establish  or  modify  any  size 
standards  currently  in  existence,  but 
only  presents  all  size  standards  in  an 
expanded  and  more  convenient  format. 
Changes  or  modifications  to  13  CFR  121 
are  only  made  in  accordance  with  the 
Administrative  Procedures  Act  and  the 
Regulatory  Flexibility  Act.  Any  changes 
to  the  table  of  small  business  size 
standards  will  be  reflected  in  the  annual 
publication  of  the  full  list  of  size 
standards.  SBA  will  also  provide  copies 
of  any  size  related  rules  on  its  Internet 
web  site  at  http://Mrww.sba.gov/.  Those 
with  access  to  the  Internet  can  obtain 
and  download  the  current  table  of  size 
standards,  listed  by  four-digit  SIC 
industry  code,  at  http:// 
www.sbaonline.sba.gov/gopher/ 
Financial-Assistance/Size-Standards/. 
Others  may  contact  any  SBA  office  to 
verify  size  standards  currently  in  effect. 


SBA  was  aware  when  it  pubUshed  the 
streamlined  table  of  size  standards  that, 
many  users  prefer  a  table  listing  size 
standards  for  each  four-digit  SIC  code. 
To  accommodate  those  users,  the  SBA 
stated  in  the  Final  Rule  (§  121.101)  that 
it  would  publish  such  an  entire  table 
annually  in  the  Federal  Register.  SBA 
recognizes  that  having  the  entire  list  of 
small  business  size  standards  with  the 
four-digit  SIC  codes  often  makes  it 
easier  for  users  to  apply  the  proper 
standards  to  their  needs,  and  that  it 
should  also  reduce  the  chance  for  error. 
This  also  provides  users  with  additional 
size  standards  information  without 
expanding  federal  regulations. 
Accordingly,  this  notice  contains  a  table 
matching  a  small  business  size  standard 
with  each  four-digit  SIC  code  for  which 
SBA  has  established  a  size  standard. 

Since  the  publication  of  the 
streamlined  size  standards  table.  SBA 
has  received  questions  as  to  whether 
small  business  size  standards  apply  to 
the  four-digit  SIC  codes  that  are  not 
specifically  listed  in  the  text  of 
§  121.201.  The  paragraph  at  the  head  of 
table  in  §  121.201  states  that  "Size 
standards  are  listed  by  Division  and 
apply  to  all  industries  in  that  Division 
[emphasis  added]  except  those 
specifically  listed  with  separate  size 
standards  for  a  specific  two-digit  major 
group  or  foiu--digit  industry  code."  TTiis 
means  that  "all  four-digit  SIC  codes 
within  that  major  group  have  the  same 
size  standard,  unless  otherwise  noted  as 
exceptions.  For  example,  the  size 
standard  for  management  consulting 
services,  SIC  code  8742,  is  $5  million  in 
average  annual  revenues.  Although  this 
industry  is  not  listed  in  the  size  table  in 
§  121.201.  a  size  standard  does  exist  for 
that  industry. 

'    The  proper  application  of  the  size 
standards  table  in  §  121.201  is  very 
important '^ince  to  be  eligible  for 
programs  reserved  for  small  business, 
SBA  requires  that  a  concern  qualify  as 
a  small  business  using  the  size 
standard(s)  for  the  appropriate  industry. 
In  connection  with  SBA  financial 
assistance  programs,  §  121.301  states 
that  "(a)  For  Business  Loans  and 
Disaster  Loans  (other  than  physical 
disaster  loans),  an  applicant  must  not 
exceed  the  size  standard  for  the  industry 
[emphasis  added]  in  which:  (1)  Hie 
applicant  combined  with  its  affiliates  is 
primarily  engaged;  and  (2)  The 
applicant  alone  is  primarily  engaged." 
Also,  to  be  eligible  as  a  small  business 
for  federal  procurement  programs,  a 
concern  must  meet  the  size  standard 
specified  in  the  solicitation,  which  the 
contracting  officer  selects  giving 
primary  consideration  "to  the  industry 
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descriptions  in  )t|ie  SIC  Manual  * 
[emphasis  added]"  (§  121.402). 

The  1987  SIC  Manual.  Appendix  B 
(page  699),  designates  "industry"  by  a 
four-digit  SIC  code.  The  industries 


SIC 


0111 

0112 

0115 

0116. 

0119. 

0131  . 

0132. 

0133. 

0134. 

0139. 

0161  . 

0171  . 

0172. 

0173. 

0174. 

0175. 

0179. 

0181  . 

0182. 

0191  . 


0211 

0212 

0213 

0214. 

0219. 

0241  . 

0251  . 

0252. 

0253. 

0254. 

0259. 

0271  . 

0272. 

0273. 

0279. 


0711 

0721 

0722 

0723. 

0724. 

0741  . 

0742. 

0751  . 

0752. 

0761  . 

0762. 

0781  . 

0782. 

0783. 


described  in  the  SIC  Manual  are  all  four- 
digit  industries.  SBA's  small  business 
size  standards  were  established  and 
continue  to  exist  for  the  various  SIC 
industries,  which  are  identified  solely 


by  their  four-digit  codes.  By  publishing 
this  full  table  of  small  business  size 
standards  annually,  SBA  intends  to 
facilitate  the  correct  use  of  the  small 
business  size  standards. 


Size  standards  by  SIC  industry  description 

(N.E.C..Not  Elsewhere  OassifiecO 

(See  Endnotes,  wtiere  indicated) 


WViaON  A-AQRICULTURE,  FORESTRY  AND  FISHING 
MAJOR  QROUP  01— AGRICULTURAL  PRODUCTION-CROPS 


Size  standards 

in  number  of 

employees  or 

millions  of 

doltars 


Ca^  Grains.  NEC 

Cotton  

Tofciacco  . . 

Sqgarcane  and  Sugar  Beets 

Irisfi  Potatoes " 

FiSIti  Crops,  Except  Cash  Grains,  N.E.C. 

Vegetables  and  Melons 

Bawy  Crops 

Tre#  Nuts  

Crtrvs  Fruits  „ "',", 

Deciduous  Tree  Fmits  ...„ ^S.."..Z 

Fruits  and  Tree  Nuts,  N.E.C „... 

Otiitmental  Floriculture  Nursery  Products 

Fooq  Crops  Grown  Under  Cover 

Geparal  Farms,  Primarily  Crop 


MAJOR  GROUP  02-LIVESTOCK  AND  ANIMAL  SPEOALTIES 


Be«t  Cattle  Feedlots  (Custom)  

Be^(  Catde,  Except  Feedlots 

Hojs 

Sh*^  and  Goats 

General  Livestock,  Except  Dairy  and  Poultry 

Dai^  Fanns  

Broiler,  Fryer,  and  Roaster  Chickens  

Chicken  Eggs _ 

TurkJBys  and  Turkey  Eggs „..ZZ. 

Podltry  Hatcheries  

Poultry  and  Eggs,  N.E.C 

Fur-Bearing  Animals  and  Rabbits 

Horses  and  Other  Equines 

Animal  Aquaculture „ 

AniiHal  Specialties,  N.E.C. 


0^^ I  Peroral  Farms,  Primarily  Livestock  and  Animal  Specialties 


MAJOR  GROUP  07— AGRICULTURAL  SERVICES 


Soil  Preparatton  Sen/ices  

Crop  Planting,  Cultivating,  and  Protecting !."!!!.""!!.."."!."!!! 

Crop  Harvesting,  Primarily  by  Machine 

Crop  Preparation  Servk»  for  Market,  Except  Cotton  Ginning 

Cotton  Ginning 

Vetaiinary  Seroices  for  Livestock .....!!!"!."."!!!!!!!."!!!." 

Veteiinary  Sen/ices  for  Animal  Specialties .".....!!...."! 

Livestock  Services,  Except  Veterinary  ...."..."". 

Animal  Specialty  Services,  Except  Veterinary  .........."!..".."!!.."! 

Farm  Labor  Contractors  and  Crew  Leaders .....".'.. 

Farm  Management  Services "".'."".""." 

Landscape  Counseling  and  Planning .....!."!.."..."."!!!.."..' 

Lawn  and  Garden  Services .".."!."".".! 

Omaitiental  Shrub  and  Tree  Services 


MAJOR  QROUP  08— FORESTRY 


0811 
0831 


Timber  Tracts 

Forest  Nurseries  and  Gathering  of  Forest  Produrts 


$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 


$1.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
S0.5 
$9.0 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 


904 


SIC 


0912 
0913 
0919 
0921 
0971  . 


1011 
1021 
1031 
1041 
1044 
1061 
1081 
1094 
1099 


1221 
1222 

1231  . 
1241  . 


1311 
1321 
1381 
1382 
1389 


1411 

1422 

1423 

1429 

1442 

1446 

1455. 

1459. 

1474. 

1475. 

1479. 

1481  . 

1499. 


1521 
1522 
1531 
1541 
1542 
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Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsewtiere  Qassified) 

(See  Endnotes,  wtfere  indicated) 


0851 Forestry  Sendees 


Size  standards 

In  number  of 

employees  or 

millions  o( 

dollars 


MAJOR  GROUP  09-FtSHINQ,  HUNTINQ,  AND  TRAPPING 


Rnfish  

ShelWish 

Miscellaneous  Marine  Products 

Fisti  Hatcheries  and  Preserves  .-. 

Hurrting  and  Trapping,  and  Gan>e  Propagation 


DIVISION  B— MINING 
MAJOR  GROUP  10-METAL  MINING 


Iron  Ores 

Copper  Ores  

Lead  and  Zinc  Ores 

Gold  Ores  

Silver  Ores  .: 

Ferroalloy  Ores,  Except  Vanadium 

Metal  Mining  Services 

Uranium-Radium-Vanadium  Ores .. 
Miscellaneous  Metal  Ores,  N.E.C.  .. 


MAJOR  GROUP  12— COAL  MINING 


Bituminous  Coal  and  Lignite  Surface  Mining 

Bituminous  Coal  Underground  Mining 

Anthracite  Mining  

Coai  Mining  Services 


MAJOR  GROUP  13-OIL  AND  GAS  EXTRACTION 


Crude  Petroleum  and  Natural  Gas 

Natural  Gas  Liquids  

Drilling  Oil  and  Gas  Wells 

Oil  and  Gas  Field  Exploration  Services 
Oil  and  Gas  Field  Services,  N.E.C 


MAJOR  GROUP  14-MINING  AND  QUARRYING  OF  NONMETALLIC  MINERALS.  EXCEPT  FUELS 


Dimension  Stone  

Crushed  and  Broken  Limestone , 

Crushed  and  Broken  Granite „., 

Crushed  and  Broken  Stone,  N.E.C „ , 

Constmcfion  Sand  and  Gravel  

Industrial  Sand 

Kaolin  and  Ball  Clay  

Clay,  Ceramic,  and  Refractory  Minerals,  N.E.C 

Potash,  Soda,  and  Borate  Minerals 

Phosphate  Rock  _.. 

Chemical  and  Fertilizer  Mineral  Mining,  N.E.C 

Nonmetallic  Minerals  Services,  Except  Fuels  

Miscellaneous  Nonmetailk:  Minerals,  Except  Fuels 


DIVISION  C— CONSTRUCTION 
MAJORQROUP  15-BUILDING  CONSTRUCTION-GENERAL  CONTRACTORS  AND  OPERATIVE  BUILDERS 


General  Contractors— Single-Family  Houses'. _„„„. 

General  Contractors— Residential  BuiWings,  Other  than  Single-Family  ..!!.!."!!!!!!™!"!!     

Operative  Builders  .....rr. !!!""™"""!™".™..""! 

General  Contractors— Industrial  BuikJings  and  Warehouses  .......!!!"!!!!!!!!".""!!"!!!!!!!]!"!!!!!!!!!!!"!!!! 

General  Contractors— Nonresklential  BuikJings,  Other  than  Industrial  Buiidii^  and  Warehouses 


»*^«<0«  QR<HJP  Ift-HEAVY  CONSTRUCTION  OTHER  THAN  BUILDING  CONSTRUCTION-CONTRACTORS 


1611  

1622 

1623 

1629 

EXCEPT 


Highway  and  Street  Construction,  Except  Elevated  Highways 

Bridge,  Tunnel,  and  Elevated  Highway  Constructkxi 

Water,  Sewer,  Pipeline,  and  Communicatkxis  and  Power  Line  Constructton 

Heavy  ConstructkHi,  N.E.C 

Dredging  and  Surface  Cleanup  Activities !!!!!!!!!!!!!"!!!!!!!!"!!!!!!!! 


$5.0 


$3.0 
$3.0 
$3.0 
$3.0 
$3.0 


500 
500 
500 
500 
500 
500 
$5.0 
500 
500 


500 
500 
500 
$5.0 


500 
500 
500 
$5.0 
$5.0 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
$5.0 
500 


$17.0 
$17.0 
$17.0 
$17.0 
$17.0 


$17.0 
$17.0 
$17.0 
$17.0 
'$13.5 


UMI 


SIC 


1711 

1721  

1731  

1741  

1742 

1743 

1751  

1752 

1761  

1771  

1781  

1791  

1793 

1794 

1795 

1796 

1799 

EXCEPT. 
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Size  standards  by  SIC  Industry  description 

(N.E.C.-Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


Size  standards 

in  numt^er  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  17— CONSTRUCTION— SPECIAL  TRADE  CONTRACTORS 


Plurhbing,  Heating,  and  Air-Conditioning 

Painting  and  Paper  Hanging 

El9<Jtrical  Work 

Miwonry.  Stone  Setting,  and  Other  Stone  Work 

Plastering,  Drywall,  Acoustical  and  Insulation  Work  .. 

Terrsizzo,  Tile,  Marble,  and  Mosaic  Work  

Carpentry  Work 

Floor  Laying  and  Other  Floor  Work,  N.E.C 

Roofing,  Siding,  and  Sheet  Metal  Work 

Concrete  Work 

VtliW  Well  Drilling  

Strjdctural  Steel  Erection 

Gl«^s  and  Glazing  Work „. . 

Exc&vatk>n  Work 

Wneicking  and  Demolition  Work 

Installation  or  Erection  of  BuikJing  Equipment,  N.E.C. 

Special  Trade  Contractors,  N.E.C 

Ba^e  Housing  Maintenance 


$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
^2$7.0 


DIVISION  D— MANUFACTURING  2 
MAJOR  GROUP  20— FOOD  AND  KINDRED  PRODUCTS 


2011 
2013 
2015 
2021 
2022 
2023 
2024 
2026 
2032 
2033 
2034 
2035 
2037 
2038 
2041 
2043 
2044 
2045 
2046 
2047 
2048 
2051 
2052 
2053 
2061 
2062 
2063 
2064 
2066 
2067 
2068 
2074 
2075 
2076 
2077 
2079 
2082 
2083 
2084 
2085 
2086 
2087 
2091 
2092 
2095 
2096 


Meat  Packing  Plants 

Sausages  and  Other  Prepared  Meat  Products 

Poultry  Slaughtering  and  Processing  

Creamery  Butter 

Nalwral,  Processed,  and  Imitation  Cheese 

Dry,  Condensed,  and  Evaporated  Dairy  Products 

Ice  Cream  and  Frozen  Desserts  

Fluid  Milk , 


Carded  Specialties „ 

Canned  Fruits,  Vegetables,  Preserves,  Jams,  and  Jellies „ 

Dried  and  Dehydrated  Fruits,  Vegetables,  and  Soup  Mixes 

PicMed  Fruits  and  Vegetables,  Vegetable  Sauces  and  Seasonings,  and  Salad  Dressings 

Frozen  Fruits,  Fruit  Juices,  and  Vegetables 

Frozen  Specialties,  N.E.C , 

Flqqr  and  Other  Grain  Mill  Products , 

Ce^^l  Breakfast  Foods „ 

Rk30  MHIing  „ 

Prepared  Ftour  Mixes  and  Doughs „ 

Wat;  Corn  Milling „., 

Demand  Cat  Food : 

Pr9|>ared  Feeds  and  Feed  Ingredients  for  Animals  and  Fowls,  Except  Dogs  and  Cats 

Bre^d  and  Other  Bakery  Products,  Except  Cookies  and  Crackers  

Cobkies  and  Crackers  „ 

Fro4en  Bakery  Products,  Except  Bread 

CaNe  Sugar,  Except  Refining 

Cane  Sugar  Refining  _ 

Beet  Sugar .„ 

Candy  and  Other  Confectionary  Products 

Chbicolate  and  Cocoa  Products „ ......; 

Chewing  Gum  „ „ 

SaR6d  and  Roasted  Nuts  and  Seeds 

Cottonseed  Oil  Mills „ 

Soybean  Oil  Mills 

Vegetable  Oil  Mills,  Except  Com,  Cottonseed,  and  Soybean , 

Animal  and  Marine  Fats  and  Oils 

Shortening,  Table  Oils,  Margarine,  and  Other  Edible  Fats  and  Oils.  N.E.C 

Majt  Beverages „ 

Malt 


Wiites.  Brandy,  and  Brandy  Spirits 

Disjtiled  and  Blended  Lk)uors 

BoMed  and  Canned  Soft  Drinks  and  Cartx>nated  Werters 

Flavoring  Extracts  and  Flavoring  Syrups.  N.E.C 

Canned  and  Cured  Fish  and  Seafoods 

Prepared  Fresh  or  Frozen  Fish  and  Seafoods 

Roiwed  Coffee 

Pol  ito  Chips,  Com  Chips,  and  Similar  Snacks 


500 
500 
500 
500 
500 
500 
500 
500 

1.000 

3500 
500 
500 
500 
500 
500 

1,000 
500 
500 
750 
500 
500 
500 
750 
500 
500 
750 
750 
500 
500 
500 
500 
500 
500 

1,000 
500 
750 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
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SIC 


2097 
2096 
2099. 


Size  standards  by  SIC  industry  description 

(N.E.C.=Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


Manufactured  Ice  

Macaroni,  Spaghetti.  Vermicelli,  and  Noodles 
Food  Preparations.  N.E.C 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


2111 
2121 
2131 
2141 


MAJOR  GROUP  21— TOBACCO  PRODUCTS 


Cigarettes 

Cigars „ [[[ 

Chewing  and  Smoking  Tobacco  and  Sniiff 
Tobacco  Stemming  and  Redrying  


2211 
2221 

2231 

2241 

2251 

22S2 

22S3 

22S4 

2257 

2258 

2259 

2261 

2262 

2269 

2273 

2281 

2282 

2284 

2295 

2296 

2297 


MAJOR  GROUP  22— TEXTILE  MILL  PRODUCTS 


Broadwoven  Fabric  Mills.  Cotton 

Broadwoven  Fabric  Mills,  Manmade  Fiber  and  Silk ""!!."!!.."."...".."!!!!."!. ••-— • 

Broadwoven  Fabric  Mills,  Wooi  (Including  Dyeing  and  Finishing) "..     "" 

Narrow  Fabric  and  Other  Smallwares  Mills:  Cotton.  Wool.  Silk  and  Manmade  Fiber 
Women's  Full-Length  and  Knee-Length  Hosiery.  Except  Socks 

Hosiery.  N.E.C. _  

Knit  Outerwear  Mills !»!."."!!.."!!!!."."."!."!.."!.".."."" 

Knit  Undenwear  and  Nightwear  MiHs  

Weft  Knit  Fabric  Mills ."...""!.'.""  " 

Lace  and  Warp  Knit  Fabric  MHIs  " " " 

Knitting  Mills,  N.E.C .3Z"."Z"!!."""!"."! ' 

Rnishers  of  Broadwoven  Fabrics  of  Cotton  '. ."."!"!...".."..."!." 

Rnishers  of  Broadwoven  Fabric  of  Manmade  Fiber  and  Siiii 

Rnishers  of  Textiles.  N.E.C 

Carpets  and  Rugs , ».".."!."!.."!.."."!!!!." " 

Yam  Spinning  Mills ."'..""""..""."!.."!."!!!!!!!!!!! 

Yam  Texturizing,  Throwing,  Twisting,  and  Winding  Mills 

Thread  Mills 

Coated  Fabrk»,  Not  Rubberized .."1"!."!!!"!!!!."!!."!!.."! 

Tire  Cord  and  Fabrics ™!!."!..."."™ 

Nonwoven  Fabrics  ."."!!!™."""™  

2298 I  Cordage  and  Twine  

2299 Textile  Goods,  N.E.C 


MAJOR  GROUP  23-APPAREL  AND  OTHER  RNISHED  PRODUCTS  MADE  FROM  FABRICS  AND  SIMILAR  MATERIALS 


2311 

2321 

2322 

2323. 

2325. 

2326. 

2329. 

2331  . 

2335. 

2337. 

2339. 

2341  . 

2342. 

2353. 

2361  . 

2369. 

2371  . 

2381  . 

2384.. 

2385.. 

2386.. 

2387.. 

2389.. 

2391  .. 

2392.. 

2383.. 

2364.. 

2385.. 

2366.. 

2397.. 

2399.. 


Men's  and  Boys'  Suits,  Coats  and  Overcoats 

Men's  and  Boys'  Shirts,  Except  Wort<  Shirts ™"."...."!!!!!!!.Z 

Men's  and  Boys'  Undenwear  and  Nightwear "... 

Men's  and  Boys'  Neckwear !."."!!!."!.."!!!"!!."..!."! 

Men's  and  Boys'  Separate  Trousers  and  Slacks  ...." 

Men's  and  Boys'  Wori<  Clothing  """ 

Men's  and  Boys'  Ctothing,  N.E.C ..".1"!I.."!!."!ZZ™Z.". 

Women's.  Misses',  and  Juniors'  Blouses  and  Shirts  !..".".."!Z!."."!."!!.Z 

Women's,  Misses',  and  Juniors'  Dresses '"'"'"'""""'Z 

Women's,  Misses',  and  Juniors'  Suits,  Skirts,  and  Coats  ."'...".""""!." 

Women's,  Misses',  and  Juniors'  Outerwear,  N.E.C 

Women's.  Misses',  ChiWren's.  and  Infants'  Undenwei  awl  Nightwear 

Brassieres,  Girdles,  and  Allied  Gannents  

Hats,  Caps,  and  Millinery ZZZZZ.Z!" 

Girts',  Children's,  and  Infants'  Dresses.  Btouses.  and  Shirts  ."."!"! 

Giris',  Children's,  and  Infants'  Outerwear,  N.E.C 

Fur  Goods "" 

Dress  and  Wori<  Gloves,  Except  Knit  and  All-Leather ""!!!!!!!!"."!!! 

Robes  and  Dressing  Gowns 

Waterproof  Outerwear  !!!!!!!!!!!!!!!! 

Leather  and  Sheep-Lined  Ctothing  ...!"."!"."".".". 

Apparel  Belts  '""'" 

Ajjparel  and  Accessories,  N.E.C ."..."Z"!.Z!.."!!!!!!!!!!" 

Curtains  and  Draperies !!.Z."!Z  " 

Housefumishings,  Except  Curtains  and  Draperies  ."!!.""! 

Textile  Bags  

Canvas  and  Related  Products ."."^Z."Z"Z.""Z"" 

Pleating,  Decorative  and  Novelty  Stitching,  arid  fudiirig  tor  the  Trade 

Automotive  Tnmmings.  Apparel  Findings,  and  Related  Products 

Schiffh  Machine  Embroideries  

Fabricated  Textile  Products,  N.E.C.  .... 


500 
500 
500 


1,000 
500 
500 
500 


1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 

1,000 
500 
500 
500 
500 
500 
500 

1,000 

1,000 
500 
500 
500 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 


UMI 


>ize  standards 

in  number  of 

Bmptoyees  or 

miUions  of 

dollars 


500 
500 
500 


1.000 
500 
500 
500 


1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 

1.000 
500 
500 
500 
500 
500 
500 

1,000 

1,000 
500 
500 
500 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 


SIC 


2411 
2221 
2426 
2429 
2431 
2434 
2435 
2436 
2439 
2441 
2448 
2449 
2451 
2452 
2491 
2493 
2499 

2511 
2512 
2514 
2515 
2517 
2519 
2521 
2522 
2531 
2541 
2542 
2591 
2599 

2611 
2621 
2631 
2652 
2653 
2655 
2656 
2657 
2671 
2672 
2673 
2674 
2675 
2676 
2677 
2678 
2679 

2711 
2721 
2731 
2732 
2741 
2752 
2754 
2759 
2761 
2771 
2782 
2789 
2791 
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Size  standards  by  SIC  industry  description 

(N.E.C.>^4ot  Elsewhere  Qassified) 

(See  Endnotes,  where  indicated) 


Size  standards 

in  numl)er  of 

employees  or 

millions  of 

dollars 


MAJOR  QROUP  24— LUIMBER  AND  WOOD  PRODUCTS,  EXCEPT  FURNITURE 


Losjjing  

Sawtnills  and  Planing  Mills,  General  

Dimension  and  Flooring  Mills 
^al  Product  Sawmills,  N.E.C. 
MillWortt 


Wood  Kitchen  Cabinets « 

Haibwood  Veneer  and  Plywood ..„ 

Softwood  Veneer  and  Plywood  

Stnittural  Wood  Members,  N.E.C 

Nail0d  and  Lock  Comer  Wood  Boxes  and  Shook 

Wofald  Pallets  and  Skids 

Wood  Containers.  N.E.C 

Mobile  Homes 

Prefabricated  Wood  Buildings  and  Components  ... 

Wood  Presenting 

Reconstituted  Wood  Products 

Wood  Products,  N.E.C 


MAJOR  QROUP  25— FURNtTURE  AND  RXTURES 


Wobd  HousehokJ  FurnKure,  Except  Upholstered 

Wood  HousehokJ  Furniture,  Upholstered 

Metal  Household  Furniture  

Mattresses,  Foundations,  and  Convertible  Beds „ 

Wopd-  Television,  Radk>,  Phonograph,  and  Sewing  Machine  Cabinets 

Hoi)i$ehoW  Fumiture.  N.E.C 

Woixf  Office  Furniture  

Offipa  Furniture,  Except  Wood  

Public  Buikling  and  Related  Fumiture 

Wobb  Office  and  Store  Fixtures,  Partitions,  Shelving,  and  Lockers 

Offijce  and  Store  Fixtures,  Partitions,  Shelving,  and  Lockers,  Except  Wood 

Drabery  Hardware  and  Window  Blinds  and  Shades 

Furnture  and  Fixtures,  N.E.C 


MAJOR  QROUP  26— PAPER  AND  ALLIED  PRODUCTS 


Put  Mills  

Pa^  Mills  ;. 

Pap«rboard  Mills „ ; 

Seti|>  Papertx)ard  Boxes . 

Corrugated  and  Solid  Fiber  Boxes 

Fiber  Cans,  Tubes,  Drums,  and  Similar  Products 

Sanitary  Food  Containers,  Except  Folding 

Folding  Paperboard  Boxes,  Including  Sanitary 

Padkaging  Paper  and  Plastics  Film,  Coated  emd  Laminated 

Coated  and  Laminated  Paper,  N.E.C, 

Plastics,  Foil,  and  Coated  Paper  Bags 

Uncdated  Paper  and  Multiwali  Bags 

Die^'Cut  Paper  and  Papertx>ard  and  Cardboard 

Sanitary  Paper  Products „ 

Envelopes  

Statibnery,  Tablets,  and  Related  Products 

Codyerted  Paper  and  Papertx>ard  Products,  N.E.C 


MAJOR  QROUP  27— PRINTINQ,  PUBUSHINQ,  AND  ALUED  INDUSTRIES 


Newspapers:  Publishing,  or  Publishing  and  Printing 
Perkidicals:  Publishing,  or  Publishing  and  Printing  .. 

Bodks:  Put>lishing,  or  Publishing  and  Printing 

Book  Printing  , 

Miscellaneous  Publishing „ , 

CorMnercial  Printing.  Lithographic ..., 

Corjihierctal  Printing.  Gravure  , 

Coftwnercial  Printing.  N.E.C _ 

Maniokj  Business  Forms  , 

Grejeting  Cards  , 

Blaifilcbooks,  Looseleaf  Binders  and  Devices 

Bocjl^nding  and  Related  Work 

TypieBetting  „.... 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


750 
750 
750 
500 
500 
500 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
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2812 

2813 

2816. 

2819. 

2821  . 

2822. 

2823. 

2824. 

2833. 

2834. 

2835. 

2836. 

2841  . 

2842. 

2843. 

2844. 

2851  . 

2861  . 

2865. 

2869.. 

2873  .. 

2874  .. 

2875  .. 
2879.. 
2891  .. 
2892.. 
2893.. 
2895.. 


2911 
2951 
2952 
2992 
£999  . 


3011  .... 
3021  .... 
3052.... 
3053 .... 
3061  .... 
3069 .... 
3081  .„. 

3082 

3083 

3064 

3065 

3086 

3087 

3088 

3089 


Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsewtiere  Classified) 

(See  Endnotes,  where  indicated) 


2796 Ratemaking  and  Related  Services 


MAJOR  GROUP  28— CHEMICALS  AND  ALLIED  PRODUCTS 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


Alkalies  and  Chlorine 

Industrial  Gases ...!!."!."!."!!.". 

Inorgank:  Pigments !"""!"!!".." 

Industrial  Inorganic  Chemicals,  N.E.C !."."!!!!!!."!!."!!!.".."."!!."."!.." 

Plastk:  Materials,  Synthetic  Resins,  and  Nonvulcanizabie  Elastomers".."!." 

Synthetk;  Rubber  (Vulcanizable  Elastomers)  

Cellulosk:  Manmade  Fibers  „ !.."!..!!!!!!."!." 

Manmade  Organic  Fibers,  Except  Cellulosic  : "..""."!"!."."!."!!!!!!.. 

Medicinal  Chemicals  and  Botanical  Products  !..""."."."!..."!!!! 

Pharmaceutical  Preparations !"!!..".""".." 

In  Vitro  and  In  Vivo  Oiagnostk:  Substances .."!!!!!."."."".".." 

Biological  Products,  Except  Diagnostic  Substances .".""!!.."!!....."!.! 

Soap  and  CHher  Detergents,  Except  Speciality  Cleaners  !!.".."."!!."!!!!!!!!. 

Speciality  Cleaning,  Polishing,  and  Sanitation  Preparations 

Surface  Active  Agents,  Finishing  Agents,  Sulfonated  Oils,  and  Assistants 

Perfumes,  Cosmetks,  and  Other  Toilet  Preparations 

Paints,  Vanishes,  Lacquers,  Enamels,  and  Allied  Products  .... 

Gum  and  Wood  Chemrcals 

Cydic  Organk;  Crudes  and  Intermediates,  and  Organw  Dyes  and  Pigments 

Industrial  Organic  Chemkals,  N.E.C : ; 

Nitrogenous  Fertilizers 

Phosphatic  Fertilizers .".."!"!."."!..!."!!1"!!!.". 

Fertilizers,  Mixing  Only  ..".".".."!!."!."!..."."..".". 

Pestrcides  and  Agrrcultural  Chemicals,  N.E.C 1""!."!!."."!!!!."!!!!!."!.".."!.." 

Adhesivesand  Sealants  : !.."."!!!."!!". 

Exptosives 

Printir>q  Ink 

Carbon  Black  


2899 Chemicals  and  Chemical  Preparations,  N.E.C. 


MAJOR  GROUP  29-PETROLEUM  REFINING  AND  RELATIO  INDUSTRIES 


Petroleum  Refining  

Asphalt  Paving  Mixtures  and  Blocks  

Asphalt  Felts  and  Coatings 

Lubricating  Oils  and  Greases  

Products  of  Petroleum  and  Coal,  N.E.C. 


MAJOR  GROUP  30-RUBBER  AND  MISCELLANEOUS  PLASTICS  PRODUCTS 


Tires  and  Inner  Tubes  

Rubber  and  Plastics  Footwear  !!!!!!!."!!"."."! 

Rubber  and  Plastics  Hose  and  Belting ''"''"^"''""'" 

Gaskets,  Packing,  and  Sealing  Devices .....Z 

Molded,  Extruded,  and  Lathe-Cut  Mechanical  Rubber  Goods 

Fabricated  Rubber  Products,  N.E.C 

Unsupported  Plastks  Film  and  Sheet  !.!."!!!.""" 

Unsupported  Plastk»  Profile  Shapes ."."."!...."."!! 

Laminated  Plastks  Plate,  Sheet,  and  Profile  Shapes 

Plastks  Pipe  ^ 

Plastcs  Bottles  !"IZ!!I!!!11...".."!!!" 

Plastks  Foam  Products .-r I'.I'."!""!!"!."!!!"!." 

Custom  Compounding  of  Purchased  Plastics  Resins  .""Z 

Plastk»  Plumbing  Fixtures 

Plastk»  Products,  N.E.C 


3111 
3131 
3142. 
3143. 
3144. 
3149. 
3151  . 
3161  . 
3171  . 


MAJOR  GROUP  31— LEATHER  AND  LEATHER  PRODUCTS 


Leather  Tanning  and  Finishing 

Boot  and  Shoe  Cut  Stock  and, Findings 

House  Slippers  

Men's  Footwear,  Except  Athletk: 

Women's  Footwear,  Except  Athletk; 

Footwear,  Except  Rubber,  N.E.C 

Leather  Gtoves  and  Mittens 

Luggage  

Women's  Handbags  and  Purses 


500 


1,000 
1.000 
1.000 
1,000 
750 
1.000 
1.000 
1.000 
750 
750 
500 
500 
750 
500 
500 
500 
500 
500- 
750 
1.000 
1,000 
500 
500 
500 
500 
750 
500 
500 
500 


-•1.500 
500 
750 

sob 

500 


5  1.000 
1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 

Soo 

500 
500 


3172 

3199 

3211 

3221  

3229  ...- 

3231 

3241 

3251 

3253 

3255 „ 

3259 

3261 

3262 

3263 

3264 

3269 

3271  

3272 

3273 

3274 

3275 

3281  

3291  

3292 

3295 

32% 

3297 

3299 

3312 

3313 

3315 

3316 

3317 

3321 

3322 

3324 

3325 

3331  

3334 

3339 

3341  

3351  .'..... 

3353 

3354 

3355 

3356 

3357 

3363 

3364 

3365 

3366 

3369 

3398 

3399 

M 

3411  

3412 

3421  

3423 

3425 

3429 

3431  

3432 

UMI 


ze  standards 

n  number  of 

mployees  or 

millions  of 

dollars 

500 


1.000 
1.000 
1.000 
1,000 
750 
1.000 
1.000 
1.000 
750 
750 
500 
500 
750 
500 
500 
500 
500 
500- 
750 
1.000 
1.000 
500 
500 
500 
500 
750 
500 
500 
500 


"1,500 
500 
750 
500 
500 


5  1.000 
1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 


.'      .       *  ■    ■.      ' 
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Size  starKlards  by  SIC  industry  description 

(N.E.C.-Not  Elsewhere  Classrfied) 

(See  Endnotes,  where  indicated) 

Size  standards 

in  number  of 

employees  or 

minions  of 

dollars 

3172 

Pa 
LeiE 

rsonal  Leather  Goods,  Except  Women's  Handbags  and  Purses 

soo 

3199 

«her  Goods.  N.E.C 

500 

3211 

3221 

3229 

3231 

3241  . 

3251  , 

3253. 

3255 

3259 

3261  . 

3262. 

3263. 

3264. 

3269. 

3271  . 

3272. 

3273. 

3274. 

3275. 

3281  . 

3291  . 

3292. 

3295. 

3296. 

3297. 

3299. 


■3312 
3313 
3315 
3316 
3317 
3321  . 
3322. 
3324 
3325. 
3331  . 
3334. 
3339. 
3341  . 
3351  . 
3353. 
3354. 
3355. 
3356. 
3357. 
3363. 
3364. 
3365. 
3366. 
3369. 
3398. 
3399. 


MAJOR  GROUP  32— STONE,  CLAY,  GLASS,  AND  CONCRETE  PRODUCTS 


Rati  Glass „ 

GItos  Containers „ „ 

Pressed  and  Blown  Glass  and  Glassware.  N.E.C „.. ...„ 

Glass  Products.  Made  of  Purchased  Glass . „ 

Cethent.  Hydraulic . 

Brick  and  Structural  Clay  Tile „ 

Ceramic  Wall  and  Floor  Tile -...^ .- ..„ ,..,. 

Cyijr  Refractories  . 

Stiluctural  Clay  Products,  N.E.C _ 

Vitreous  China  Plumbing  Fixtures  and  China  and  Earthenware  Fittings  and  Bathroom  Accessories 

Vitreous  China  Table  and  Kitchen  Articles 

Fin*  Earthenware  (Whiteware)  Table  and  Kitchen  Articles 

Porcelain  Electrical  Supplies  „ 

Concrete  Block  and  Brick „ 

Cgrtaete  Products,  Except  Stock  arxl  Brick _ . 

Rei^dy  Mixed  Concrete  ._ . 

Lime 


Gybsum  Products  :. 

Cut'Stone  and  Stone  Products „ 

Abrasive  Products 

Asbestos  Products 

Minerals  and  Earths,  Ground  or  Otherwise  Treated 

Mineral  Wool 

Nonday  Refractories _ 

Nonmetallic  Mineral  Products,  N.E.C 


it 


MAJOR  GROUP  3»-PRIMARY  METAL  INDUSTRIES 


Ste^i  Wortcs,  Blast  Furnaces  (Including  Coke  Ovens),  and  Rolling  Mills 

Ele^rometallurgreal  Products.  Except  Steel ..„ 

Steel  Wiredrawing  and  Steel  Nails  and  Spikes . 

Co^Rolled  Steel  Sheet,  Strip,  and  Bars „ 

Steel  Pipe  and  Tubes 

Gray  and  Ductile  Iron  Foundries _. 

Malleable  Iron  Foundries 

Stefl  Investment  Foundries 

Sti^l  Foundries,  N.E.C „ .; „^ .„. 

Prihiary  Smelting  and  Refining  of  Copper ...„ 

Primary  Production  of  Aluminum ;... _ 

Primary  Smelting  and  Refining  of  istonferrous  metals.  Except  Copper  and  Aluminum  . 

Set^pndary  Smelting  and  Refining  of  Nonferrous  Metals 

Rolling,  Drawing,  and  Extruding  of  Copper „ 

Aluminum  Sheet,  Plate,  and  Foil 

Aluminum  Extruded  Products 

Aluminum  Rolling  and  Drawing.  N.E.C 

RoHing,  Drawing,  and  Extmding  of  Nonferrous  Metals.  Except  Copper  and  Aluminum 

Drawing  and  Insulating  of  Nonferrous  Wire  

Aluminum  Die-Castings  ■. „ 

Nortorrous  Die-Castings,  Except  Aluminum  , '. 

Alurpinum  Foundries „ '. , 

Co^]^  Foundries , 

Nohferrous  Foundries.  Except  Aluminum  and  Copper 

Metal  Heat  Treating , 

Primary  Metal  Products,  N.E.C _ 


3411 
3412 
3421 
3423 
3425 
3429 
3431 
3432 


m 


MAJOR  kiROUP  34-f  ABRICATED  METAL  PRODUCTS,  EXCEPT  MACHINERY  AND  TRANSPORTATION  EQUIPMENT 


Meffcans „ 

Me^il  Shipping  Ban-els.  Drums.  Kegs,  and  Pails 

Cutlbry 

Hand  and  Edge  Tools,  Except  Machine  Tools  Handsaws 

Saw  Blades  and  Handsaws 

Haf<|ware.  N.E.C 

Enameled  iron  and  Metal  Sanitary  Ware 

PItitibing  Fixture  Fittings  and  Trim 


1,000 
750 
750 
500 
750 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 

1.000 
500 
500 
750 
500 
750 
750 
500 


1.000 

750 

1.000 

1.000 

1.000 

500 

500 

500 

500 

1.000 

1.000 

750 

500 

750 

750 

750 

750 

750 

1.000 

500 

500 

500 

500 

500 

750 

750 


1,000 
SK) 

500 
500 
500 
500 
750 
SOO 
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3433 

3441 

3442. 

3443. 

3444. 

3446. 

3448. 

3449. 

3451  . 

3452. 

3462. 

3463. 

3465. 

3466. 

3469. 

3471  . 

3479 .. 

3482.. 

3483.. 

3484.. 

3489.. 

3491  .. 

3492.. 

3493.. 

3494.. 

3495.. 

3496.. 

3497 .. 

3498... 

3499... 


3511 

3519 

3523 

3524 

3531  . 

3532. 

3533. 

3534. 

3535. 

3536. 

3537. 

3541  . 

3542. 

3543. 

3544. 

3545. 

3546. 

3547. 

3548. 
3549.. 
3552., 
3553.. 
3554.. 
3555.. 
3556.. 
3559.. 
3561  .. 
3562.. 
3563.. 
3564.. 
3565.. 
3566.. 
3567.. 
3568.. 
3569.. 
3571  ... 
3572... 
3575  ... 


Size  standards  by  SIC  industry  description 
(N.E.C.-Not  Elsewhere  Oa^lfiecO 
(See  Endnotes,  where  indicated) 


Heating  Equipment,  Except  Electric  and  Wami  Air  Furnaces 

Fabricated  Structural  Metal 

Metal  Doors,  Sash,  Frames,  Molding,  and  Trim  ...!!!!!*! 

Fabricated  Rate  Work  (BoHer  Shops) 

Sheet  Metal  Work 1""."""" 

Architectural  and  Ornamental  Metal  Work  .....".."...."!"."."!!...".. 

Prefabricated  Metal  BuiWIngs  and  Components ." 

Miscellaneous  Structural  Metal  Woric  „"."„, 

Screw  Machine  Products ..!!i.™!!.."™™""!. 

Bolts,  Nuts,  Screws,  Rivets,  and  Washers  ...!."."..."."."""!!.".".." 

Iron  and  Steel  Forgings „ ........Z.." 

htonferrous  Forgings !....."!!..."."!!!.." 

Automotive  Stampings : ..."!!....". 

Crowns  and  Closures  ...........'Z 

Metal  Stampings,  N.E.C "".."."".".."!.".."..".""!."..! 

Bectroplating,  Plating,  Polishing.  AnocWzing.  arid  Coioring"!!" 

Coating,  Engraving,  and  Allied  Sennces.  N.E.C 

Small  Arms  Ammunitk>n  ^_  __ 

Ammunition.  Except  for  Small  Arms !!!..."". 

Small  Amis  _ ™!!.Z!™....." 

Ordnance  and  Accessories.  N.E.C. !™!."."!.."!!"!"....!!!!!!" 

Industrial  Valves  "..."!" 

Fluid  Power  Valves  and  Hose  Fittings  ...."...."!!!."!!!!!......"!."."...." 

Steel  Springs,  Except  Wire ., 

Valves  and  Pipe  Fittings,  N.E.C ."...."!!!.""...."."....." 

Wire  Springs  .....".Z......" 

Miscellaneous  Fabricated  Wire  Products  ZZZZZZZ^     ~ 

Metal  Foil  and  Leaf ^ZZZZZZZZ 

Fabricated  Pipe  and  Pipe  Fittings  ZZZ^Z^ZZZZZZZ!. 

Fabricated  Metal  Products,  N.E.C ..".""""     


Size  standards 

in  number  of 

emptoyeesor 

miKtons  of 

dollars 


MAJOR  GROUP  35-<NDUSTRIAL  AND  COMMERCIAL  MACHINERY  AND  COMPUTER  EQUIPMENT 


Steam,  Gas.  and  Hydraulic  Turbines,  and  Turtjine  Generator  Set  Units 

Intemal  Combustion  Engines.  N.E.C 

farm  Machinery  and  Equipment  ZZ'ZZZZZ'ZZZZ'. 

Lawn  and  Garden  Tractors  and  Home  Lawn  and  Garden  Equipment "!!."." *""" 

Construction  Machinery  and  Equipment " " 

Mining  Machinery  and  Equipment.  Except  oii  and  Gas  FieidMachiner^"^^^ 

Oil  and  Gas  Field  Machinery  and  Equipment  

Elevators  and  Moving  Stairways  .'. .."."".."!."" '      ' 

Conveyors  and  Conveying  Equipment  """" 

Overhead  Traveling  Cranes,  Hoists,  and  Monorail  Systems  "!!."! 

Industrial  Trucks,  Tractors,  Trailers,  and  Stackers 

Machine  Tools.  Metal  Cutting  Types ZZZZZZ 

Machine  Tools.  Metal  Forming  Types  ZZ^Z^ZZZ  " 

Industrial  Patterns ZZZZZ.. 

Special  Dies  and  Tools,  Die  Sets.  Jigs  andFirturTO.  and'lndu'sW^^^^  

Cutting  Tods.  Machine  Tool  Accessories,  and  Machinists'  Precision  MeasuringDwiti^" 

Power-Dnven  Handtools 

Rolling  Mill  Machinery  and  Equipment ..1"™!!!! 

Electric  and  Gas  WeWing  and  Soldering  Equipment "" ""~ 

Metalworking  Machinery,  N.E.C.  * 

Textile  Machinery "ZZ^ZZZZZZZZl 

Woodwort<ing  Machinery ....."."!."."!..""! * 

Paper  Industries  Machinery '.".".".."".""."!!™! 

Printing  Trades  Machinery  and  Equipment Z. 

Food  Products  Machinery 

Special  Industry  Machinery,  N.E.C ZZZZZZ. "■"' 

Pumps  and  Pumping  Equipment IZZZZZZZZZZZZZZZ 

Ball  and  Roller  Bearings 

Air  and  Gas  Compressors  ZZZZZ. 

^ustrial  and  Commercial  Fans  and  BkMws  and  Air  Pulifkition" i  

Packaging  Machinery  

Speed  Changers.  Industrial  High-Speed  Drives,  and  Gears 

Industrial  Process  Furnaces  and  Ovens  ' 

Mechanical  Power  Transmission  Equipment,  N.E.C. ".."."!!." 

General  Industrial  Machinery  and  Equipment,  NEC      

Electronic  Computers _ „...  

Computer  Storage  Devces ZZ^ZZZZZZZZZZZZZZ "' ~* 

Computer  Terminals  


500 

500 
500 

500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
1,000 
1,500 
1,000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


1,000 
1,000 
500 
500 
750 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
1,000 
1,000 
1,000 


UMI 


Jze  standards 

In  number  of 

Mnpioyeesor 

miNions  of 

dollars 

500 
500 
SCO 
500 
500 
500 
500 
500 
500 
500 
%   500 
500 
500 
500 
500 
500 
500 
1.000 
1,500 
1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


1.000 
1,000 
500 
500 
750 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
1,000 
1,000 
1.000 


SIC 


3577 

3578 

3579 

3581 

3582 

3585 

3586. 

3589 

3592 

3593. 

3594. 

3596 

3599 


Size  standards  by  SIC  Industry  description 

(N.E.C.>Not  Elsewtiere  Classified) 

(See  Endnotes,  where  indcated) 


Co(?iputer  Peripheral  Equipment,  N.E.C 

Calculating  and  Accounting  Machines,  Except  Electronic  Computers 

Offite  Machines,  N.E.C , 

Autprnatic  Vending  Machines ; 

Corrtnercial  Laundry,  Drydeaning,  and  Pressing  Machines „ 

Air<k>nditioning  and  Warm  Air  Heating  Equipment  and  Commerciai  and  Industrial  Refrigeration  Equipment 

Measuring  and  Dispensing  Pumps . „ _ 

Service  Industry  Machinery,  N.E.C „_ _ 

Car^retors,  Pistons,  Piston  Rings,  and  Valves  

RuM  Power  Cylinders  and  Actuators „ „ 

Rujd  Power  Pumps  and  Motors , 

Scalto  and  Balances,  Except  Laboratory 

Indii^trial  and  Commercial  Machinery  and  Equipment,  N.E.C „ 


Size  standards 

in  numt>er  of 

employees  or 

miUons  of 

dollars 


1,000 
1,000 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 


MAJOR  GROUP  86— ELECTRONIC  AND  OTHER  ELECTRICAL  EQUIPMENT  AND  COMPONENTS.  EXCEPT  COMPUTER  EQUIPMENT 


3612 

3613 

3621  

3624  .... 
3625 .... 
3629 

3631  

3632  .... 
3633 

3634  .... 

3635  .... 
3639  .... 

3641  

3643 .... 

3644 

3645 

3646 

3647 

3648 .... 

3651  .... 

3652  .... 
3661  .... 

3663 

3669 

3671  

3672 

3674 

3675 

3676 

3677 

3678 

3679 

3691  

3692 

3694 

3695 

3699 


3711 

3713 

3714 

3715 , 

3716 

3721  

3724  .„ 

3728 

3731 

EXCEPT. 


3732 


Po«^,  Distribution,  and  Specialty  Transformers „ 

Swtthgear  and  Switcl4>oard  ApfMratus  .„ ,. „ 

Motors  and  Generators ; 

Carlson  and  Graphite  Products _ 

Relt^  and  Industrial  Controls 

Electrical  Industrial  Apparatus.  N.E.C.  _ 

Household  Cooking  Equipment 

Household  Refrigerators  and  Home  and  Farm  Freezers 

Ho«l$ehold  Laundry  Equipment _ 

Ele:^  Housewares  and  Fans :_ 

HovfehoM  Vacuum  Cleaners . 

Household  Appliances.  N.E.C .. ~ 

Eledric  Lamp  Bubs  and  Tubes — . 

Cui|rent-Carrying  Wiring  Devices .-. 

Non^rrent-Canying  Wiring  Devices  

Residential  Electric  Lighting  Fixtures _ _ 

Coitvnercial,  Industrial,  and  Institutional  Electric  Lighting  Fixtures 

Vehicular  Lighting  Equipment „ 

UgMng  Equipment.  N.E.C 

Household  Audio  and  Video  Equipment ..._ 

Phonograph  Records  and  Prerecorded  Auto  Tapes  and  Disks 

Telephone  and  Telegraph  Apparatus 

Radio  and  Televiskm  Broadcasting  and  Communicatkxis  Equipment 

CorrtTHjrocation  Equipment,  N.EC 

Electron  Tubes „ 

Printed  Circuit  Boards _ _ „..._ 

Semiconductors  and  Related  Devnes 

Electronic  Capacitors „ 

Elecironk:  Resistors  .._ 

Bectronk;  Coils,  Transformers,  and  Other  Inductors 

Electronk:  Connectors - _ 

Electrons  Components,  N.E.C 

Sto^ige  Batteries „ , „ 

Priip^ry  Batteries,  Dry  and  Wet _ 

Electrical  Equipment  for  Internal  Comtxjstkm  Engines  ...... 

Ma^Ktetic  and  Optkal  Recording  Media  „ 

■  Machinery,  Equipment,  and  Supplies  ..„ 


EteC^I 


MAJOR  GROUP  37— TRANSPORTATION  EQUIPMENT 


Molqr  Vehicles  and  Passenger  Car  Bodies  

Truck  and  Bus  Bodies  

Moidr  Vehk:le  Parts  and  Accessories _ .» 

Truck  Trailers . .-. 

Motor  Homes  ..... 

Airorpft ; .. .. 

Aircraft  Engines  and  Engine  Parts  _ _..._ ,.„ „ 

Airoraft  Parts  and  Auxiliary  Equipment,  N.EC 

Shiptxiikling  and  Repair  of  Nudear  PropeHed  Ships „ „ 

Shi«uikJmg  of  Nonnudear  Propelled  Ships  and  NonpropeHad  Ships „ _ 

Ship  Repair  (Induding  Overtiauls  knd  Converskms)  Performed  on  Nonnudear  Propelled  and  NonpropeHed 

^«ps  East  of  the  108th  Mericfian. 
Ship  Repair  (Induding  Overhauls  and  and  Converskxis)  Performed  on  Nonnudear  Propelled  and  Nonpropelled 

Ships  West  of  the  108th  Meridian. 
Boat  Buikjing  and  Repairing „ _ „ „ _ 


750 
750 

1,000 
750 
750 
500 
750 

1.000 

1.000 
750 
750 
500 

1,000 
500 
500 
500 
500 
500 
500 
750 
750 

1.000 
750 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 

1.000 
750 

1,000 
750 


1.000 
500 

750 
500 
1,000 
1,500 
1.000 
1.000* 
1.000 
1.000 
1.000 

1.000 

500 
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Size  stancJards  by  SIC  industry  description 

(N.E.C.=Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


3743 

3751 

3761  . 

3764. 

3769. 

3792. 

3795. 

3799. 


Railroad  Equipment  

Motorcycles,  Bicycles,  and  Parts ""'.."."."".."...".""! 

Guided  Missiles  and  Space  Vehicles  ""'"'""""'""'. " 

Guided  Missile  and  Space  Vehicle  Propulsion  Units  and  Propulsion  Uriit'i^^^  

Guided  Missile  and  Space  Vehicle  Parts  and  Auxiliary  Equipment  NEC 

Travel  Trailers  and  Campers „... .  ""' 

Tanks  and  Tank  Components  !!.!!!™™!!" 

Transportatk)n  Equipment.  N.E.C ..!......."."..."..""."!!! " 


Size  standards 

in  number  of 

employees  or 

millk>ns  of 

dollars 


1.000 

500 

1.000 

1,000 

1,000 

500 

1,000 

500 


MAJOR  GROUP  a^EASURING.  '^'^'^'-^Z'^'^A^g;^^^^^^^^^  PHOTOGRAPHIC.  MED.CAL.  AND  OPTICAL 


3812 

3821 

3822. 

3823. 

3824. 

3825. 

3826. 

3827. 

3829  . 

3841  . 

3842. 

3843. 

3844. 

3845. 

3851  .. 

3861  .. 

3873.. 


^ar^  Detedion.  Navigatron,  GukJance,  Aeronautical,  and  Nautkal  Systems  and  Instruments 
Laboratory  Apparatus  and  Furniture 


Automatk:  Controls  for  Regulating  Residential  and  Con^mef^dai  Enviri,;,;iems"aiid";;;ii;^ 

Industnal  Instnjments  for  Measurement.  Display,  and  Control  of  Process  VariablesranflMReS^' p'ridli^'' 

Totalizing  Fluid  Meters  and  Counting  Devices  ...„ "waiea  rrooucis 

Instruments  for  Measuring  and  Testing  of  Electricity  and  Etei^ici  sionals 

Laboratory  Analytical  Instruments  

Optical  Instruments  and  Lenses J.!!™™™!i 

Measuring  and  Controlling  Devices,  N.£c.".".~!.""."!!.."."!!."..."""."." 

Surgkal  and  Medk:al  Instruments  and  Apparatus  ..".""" " ' 

Orthopedk:.  Prosthetic,  and  Surgical  Appliances  and  Siippii^ 

Dental  Equipment  and  Supplies " 

X-Ray  Apparatus  and  Tubes  and  Related  In^diation  Apparatus "' ' 

Electromedeal  and  Electrotherapeutk:  Apparatus  " " 

Ophthalmk:  Goods  '"  " "' : • ■ 

Pfwtographic  Equipment  and  Supplies  > "" 

Watches,  Ckxks,  Ckx*work  Operated  Devees!  and  Parts  .""!!!"! " 


3811 

3914 

3915 

3931  . 

3942. 

3944. 

3949. 

3951  . 

3952. 

3953. 

3955. 

3961  . 

0900  . 

3991  . 
3893. 
3995. 
3996. 
3999  .. 


MAJOR  GROUP  3»-M<SCELLANEOUS  MANUFACTURING  INDUSTRIES 


Jewelry,  Precious  Metal 

Silvenware.  Plated  Ware,  and  Stainless  Saei  Ware  ."."."."!!"". 
Jewelers'  Findings  and  Materials,  and  Lapidary  Work 

Musical  Instruments 

Dolls  and  Stuffed  Toys  "I1."1I!1.!!."." 

Games,  Toys,  and  ChiWren's  Vehides.  Except  Dote  and  iicydw 

Sporting  and  Athletic  Goods.  N.E.C 

Pens,  Mechanical  Pencils,  and  Parts 

Lead  Pencils,  Crayons,  and  Artists'  Materials"!.. 

Marking  Devk:es  _.  ' 

Cartwn  Paper  and  Inked  Ribbons  ."."......."."!!!!!.."." '       '" 

Costume  Jewelry  and  Costume  Novelties,  ExceptPyTOiou's  Metei" 

Fasteners,  Buttons,  Needles,  and  Pins 

Brooms  and  Brushes  ."."!.."..." 

Signs  and  Advertising  Specialties  

Burial  Caskets 


Undeum.  Asphalted-Felt  Base,  and  Other  Hard  Surta^FI^CtoverinTO  NEC 

Manufactunng  Industries.  N.E.C ■^c-v./.  ..... 


4011 
4013 


DIVISION  E-TRANSPORTATION.  COMMUNICATIONS  ELECTRIC.  GAS  AND  SANITARY  SERVICES 


Railroads,  Line-Haul  Operating  „.... 

Railroad  Switching  and  Terminal  Establishments 


4111 

4119 

4121 

4131 

4141  

4142 

4151 

4173 


MAJOR  GROUP  41-LOCAL  AND  SUBURBAN  TRANSIT  AND  INTERURBAN  HIGHWAY  PASSENGER  TRANSPORTATION 


Local  and  Suburt)an  Transit 

Local  Passenger  Transportation,  H.E.C.  .1 

Taxk:abs 

Intercity  and  Rural  Bus  Transportatkm 

Local  Bus  Charter  Service „" 

Bus  Charter  Servk»,  Except  Local  .!!."!!.* 
School  Buses ' 


Terminal  and  Senrree  Facilities  for  Motor  Vehk^"  P^^ngeV  Tran^rtati^^ 


4212 

EXCEPT 


MAJOR  GROUP  42-MOTOR  FREIGHT  TRANSPORTATION  AND  WAREHOUSING 


Local  Tmcking  Without  Storage  

Gart>age  and  Refuse  Collection,  Without  Disposal 


750 

500 

500 

500 

SCO 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

750 

500 


1,500 
500 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
S5.0 


$18.5 
$6.0 
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SIC 


Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsevvhere  Classified) 

(See  Endnotes,  wtiere  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


4213 

4214 

4215 

4221  

4222 

4225 

4226 

4231  

4412 

4424 

4432 

4449 

4481  

4482 

4489 

4491  

4492 

4493 

4499 

EXCEPT 

4512 

4513 

4522 

EXCEPT 
4581  

4612 

4613 

4619 

4724 

4725 

4729 

4731  

4741  

4783 

4785 

4789 

4812 

4813 

4822 

4832 

4833 

4841  

4899  ...... 

4911  

4922 

4923 

4924 

4925 

4931  

4932 

4939 

494.1 


Tnjctdng,  Except  Local  

Local  Trucking  With  Storage  , 

Courier  Services,  Except  by  Air 

Fartn  Product  Warehousing  and  Storage ;. 

Refrigerated  Warehousing  and  Storage .' 

General  Warehousing  and  Storage , _ 

Special  Warehousing  and  Storage,  N.E.C 

Tercninal  and  Joint  Terminal  Maintenance  Facilities  for  Motor  Freight  Transportation 


$18.5 
S18.5 
$18.5 
$18.5 
$18.5 
$18.5 
$18.5 
$5.0 


MAJOR  GROUP  44— WATER  TRANSPORTATION 


DeMp  Sea  Foreign  Transportation  of  Freight 

Deep  Sea  Domestic  Transportation  of  Freight 

Freight  Transportation  on  the  Great  Lakes— St.  Lawrence  Seaway 

water  Transportation  of  Freight,  N.E.C 

Oe^  Sea  Transportatk>n  of  Passengers,  Except  by  Ferry  

Feri^es 


W^ler  Transportation  of  Passengers,  N.E.C 

Marine  Cargo  Handling 

Towing  and  Tugboat  Servk»s 

Marinas 

Water  Transportatk>n  Servk:es,  N.E.C 

lore  Marine  Water  Transportation  Services 


500 
500 
500 
500 

500 
500 

500 
$18.5 
S5.0 
S5.0 
$5.0 
S20.5 


MAJOR  GROUP  45— TRANSPORTATION  BY  AIR 


Air]  transportation.  Scheduled 

Courier  Services „ 

Air  Transportation,  Nonscheduled  

Offshore  Marine  Air  Transportation  Servk:es 

Airfsorts,  Flying  Fields,  and  Airport  Terminal  Servk»s 


1,500 
1,500 
1,500 
$20.5 
$5.0 


MAJOR  GROUP  46— PIPUNES,  EXCEPT  NATURAL  GAS 


Cr^  Petroleum  Pipelines  ... 
Refined  Petroleum  Pipelines 
Pipelines,  N.E.C 


1.500 
1,500 
$25.0 


MAJOR  GROUP  47— TRANSPORTATION  SERVICES 


rel  Agencies , 

Operators 

tgement  of  Passenger  Transportatnn.  N.E.C 

Aniangement  of  Transportatk>n  of  Freight  and  Cargo „ 

Reintal  of  Railroad  Cars „ „ 

Paicking  and  Crating  

FuMd  Facilities  and  Inspectkxi  and  Weighing  Services  for  Motor  Vehicte  Transportatkxi 
Transportatk>n  Services.  N.E.C 


6$1.0 

$5.0 
$5.0 

$18.5 
$5.0 

$18.5 
$5.0 
$5.0 


MAJOR  GROUP  48-COMMUNICATIONS 


telephone  Communicatkms  .„ 

CommunkatKtns,  Except  RadkMelephone 

Telegraph  and  Other  Message  Communkations 

Ratio  Broadcasting  Statkms  , _.... 

TeMvisnn  Broadcasting  Statkms 

Caiie  and  Other  Pay  Television  Services 

imunkatnns  Senrices.  N.E.C , 


Cofltn 


1.500 
1.500 
$5.0 
$5.0 
$10.5 
$11.0 
$11.0 


MAJOR  GROUP  49— ELECTRIC.  GAS,  AND  SANITARY  SERVICES 


Ek<trk:Servwes 


Naniral  Gas  Transmisskm  „ 

Gas  Transmisskxi  and  Distributkm 

Natural  Gas  Distributkm 

MixM.  Manufactured,  or  Lk)uefied  Petroleum  Gas  Productkxi  and/or  Oistributkxi 

Elactric  and  Other  Servees  Combined  

Qaa  and  Other  Servk^s  Combined 

Co  n  ibinatk>n  Utilities,  N.E.C „ 

Witr  Supply 


4  myikxi 
megawatt  hrs. 
$5.0 
S5.0 
500 
$5.0 
$5.0 
S5.0 
$5.0 
$5.0 
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4952 
4953. 
4969. 
4961  . 
4971  . 


Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


Sewerage  Systems 

Refuse  Systems 

Sanitary  Services,  N.E.C 

Steam  and  Air-Conditioning  Supply  . 
Irrigation  Systems  


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


$5.0 
$6.0 
$5.0 
$9.0 
$5.0 


DIVISION  F— WHOLESALE  TRADE 
(Not  Applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for 

purposes  of  Government  procurement  of  supplies.) 
MAJOR  GROUP  50-WHOLESALE  TRADE-DURABLE  GOODS 


5012 

5013 

5014 

5015. 

5021  . 

5023. 

5031  . 

5032. 

5033. 

5039. 

5043. 

5044. 

5045. 

5046. 

5047. 

5048. 

5049. 

5051  . 

5052.. 

5063.. 

5064  .. 

5065.. 

5072.. 

5074.. 

5075.. 

5078.. 

5082.. 

5083.. 

5084  .. 

5085.. 

5087.. 

5088.. 

5091  ... 

5092... 

5093... 

5094... 

5099... 


5111 

5112 

5113 

5122 

5131  . 

5136. 

5137. 

5139. 

5141  . 

5142. 

5143. 

5144. 

5145. 

5146. 

5147. 

5148. 

5149  . 

5153. 

5154.. 


Automobiles  and  Other  Motor  Vehicles 

Motor  Vehicle  Supplies  and  New  Parts ".".".... 

Tires  and  Tubes ["[ 

Motor  Vehicle  Parts,  Used ■--"""..""!.".".".."!"."!!!."!..".".". 

Furniture !™.".  "  .". 

Homefumishings  „ !..."!"!!!!!!™™  

Lumber,  Plywood,  Millwor1(,  and  Wood  Panels  """"."."!!!!!.".".."!!!."!.".""'""""."." 

Brid<,  Stone,  and  Related  Construction  Materials „.."!...."!."!... 

Roofing,  Siding,  and  Insulation  Materials ?••••—,-• 

Constmction  Materials,  N.E.C .""!""!."."!!!!!!!!"!.. 

Photographic  Equipment  and  Supplies  ".."."!.".!.."...!. * 

Office  Equipment  .".""""!"..'" 

Computers  and  Compter  Peripheral  Equipment  and  Software  "."."!!!!" 

Commercial  Equipment,  N.E.C .".."....."." 

Medical,  Dental,  and  Hospital  Equipment  and  Supplies  

Ophthalmic  Goods 

Professional  Equipment  and  Supplies,  N.E.C.  ...!..".!."1"."..".."!.". 

Metals  Service  Centers  and  Offices !!!™"!!!!!!!.".".". 

Coal  and  Other  Minerals  and  Ores  .'".""!!!!"!!."!!"!!!!!."!"".""' 

Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  COTStrartion  Materiate" 

Electrical  Appliances,  Television  and  Radio  Sets  

Electronic  Parts  and  Equipment,  N.E.C !™1."!.".. 

Hardware  

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  !!".".."."!!."!!."!...."!." 

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies 

Refrigeration  Equipment  and  Supplies "", 

Construction  and  Mining  (Except  Petroleum)  Machyneiy  and  Equipment  "!!!."."!.'! 

Farm  and  Garden  Machinery  and  Equipment 

Industrial  Machinery  and  Equipment  !!!!!!!!!! 

Industrial  Supplies  \.. .".".":"!!!""".".. 

Service  Establishment  Equipment  and  Supplies """""!""!!!.""!."!!! ^^ ^ 

Transportation  Equipment  and  Supplies,  Except  Motor  Vehicles  ."."!!."."! 

Sporting  and  Recreational  Goods  and  Supplies 

Toys  and  Hobby  Goods  and  Supplies 

Scrap  and  Waste  Materials  1".".".!.."."!!".". 

Jewelry,  Watches,  Precious  Stones,  and  Precious  Metals 

Durable  Goods,  N.E.C 


MAJOR  GROUP  51-WHOLESALE  TRADE-WONDURABLE  GOODS 


Printing  and  Writing  Paper 

Stationery  and  Office  Supplies  I"!!!."!!!."!.".". 

Industrial  and  Personal  Service  Paper "."."..."!.."...." 

Dmgs,  Dmg  Proprietaries,  and  Dmggists"  Sundries   "'""'Z". 

Piece  Goods.  Notions,  and  Other  Dry  Goods 

Men's  and  Boys'  Clothing  and  Furnishings !!!!!!"!!!!!.".." 

Women's,  Children's,  and  Infants'  Clothing  and  Accessori^ 

Footwear 

Groceries,  General  Line !!!...."."!!! 

Padcaged  Frozen  Foods ^.!1".."."!!"1"!!!!!!!1" 

Dairy  Products,  ..xcept  Dried  or  Canned  .'.'."!." 

Poultry  and  Poultry  Products ."!1"."".".'.^ 

Confectionery  "  |"^ 

Fish  and  Seafood  J."!"""."!!....."."!! 

Meats  and  Meat  Products ...."!.'."!!.!!!"!."."!.."!! 

Fresh  Fruits  and  Vegetat>les  .".."""!""!." 

Groceries  and  Related  Products,  U.E.C.  ,.Z........... 

Grain  and  Field  Beans ' [["[[[[ 

Livestock  


SIC 


5159  ... 
5162  ... 
5169  ... 

5171  ... 

5172  ... 

5181  ... 

5182  ... 

5191  ... 

5192  ... 

5193  ... 

5194  ... 


100     ■ 

aiao  

'    5199  

100   H 

100   H 

100   H 

(Not  Ap 

100    1 

100    ■ 

100    1 

100   H 

5211  

100   H 

5231  „... 

100   H 

5251  „... 

100    1 

5261  

100     ■ 

100   H 

5271  

100     ■ 

100     ■ 

5311  

inn    H 

5331  

100    I 

5399 

i(X}    ^1 

100   H 

100   H 

100   H 

5411  

100   9 

5421 

100   H 

5431  

100   H 

5441  

5451  

5461  

5499 

100    H 

100     ■ 

100    1 

5511  

5521  

100    ^1 

5531  

100    ^1 

5541  

100     ^ 

5551  

^1 

5561  .......... 

H 

5571  

^H 

5599 

100     ■ 

EXCEPT,  .. 

100     ^1 

100   H 

5611 

lOO    ^1 

5621  

lOO    ^1 

5632 

lOO    ^1 

5641  

100     ^1 

5651  

lOO    ^1 

5661  

100     ^1 

5699 

100     1 

100     ^^1 

100    ^1 

5712 

100     ^1 

5713 

100     ^1 

5714 

100    ^1 

5719 

.100     ^1 

5722 
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SIC 


Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsewhere  Classified) 

(See  Endnotes,  where  indiQ|ted) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


5159 
5162 
5169 
5171 
5172 
5181 
5182 
5191 
5192 
5193 
5194 
5198 
5199 


FamvProduct  Raw  Materials,  N.E.C 

Plastics  Materials  and  Basic  Forms  and  Shapes 

Chemical  and  Allied  Products,  N.E.C 

Petroleum  Bulk  Stations  and  Terminals  

Petroleum  and  Petroleum  Products  Wholesalers,  Except  Bulk  Stations  and  Terminals 

Beer  and  Ale _ 

Wine  and  Distilled  Alcoholic  Beverages :. 

Farm  Supplies - ^ 

Books,  Penodkials,  and  Newspapers 

Flowers,  Nursery  Stock,  and  Ftorists'  Supplies 

Tottacco  and  Tobacco  Products , 

Paihts,  Varnishes,  and  Supplies  ..„ „ 

Nondurable  Goods,  N.E.C _ 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


DIVISION  G— RETAIL  TRADE 
(Not  Applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for 

purposes  of  Government  procurentent  of  supplies.) 


GROUP  52— 8UIL0ING  MATERIALS,  HARDWARE,  GARDEN  SUPPLY,  AND  MOBILE  HOME  DEALERS 


5211 

5231  

5251  

5261  

5271  

5311  

5331  

5399 

5411  

5421  

5431  

5441  

5451  

5461  

5499 

5511  

5521  

5631  

5541  

5551  

5561  ...... 

5571  

5599 

EXCEPT, 

5611  ...... 

5621  

5632 

5641  

5651  

5661  

5699 

5712 

5713 

5714 

5719 

5722 


and  Other  BuikJing  Materials  Dealers 

t.  Glass,  and  Wallpaper  Stores 

ire  Stores 

Retail  Nurseries,  Lawn  and  Garden  Supply  Stores 
le  Home  Dealers  


Mobile 


$5.0 
$5.0 
$5.0 
$5.0 
$9.5 


MAJOR  GROUP  5»-GENERAL  MERCHANDISE  STORES 


Department  Stores 

Vaiiety  Stores 

MbceOaneous  General  Merchandise  Stores 


$20.0 
$8.0 
$5.0 


MAJOR  GROUP  54-f  OOD  STORES 


(afocery  Stores i 

Meat  and  Fish  (Seafood)  Markets,  Including  Freezer  Proviskmers 

Friit  and  Vegetat>le  Markets  „ 

candy,  Nuts,  and  Confectionery  Stores 

Diky  Products  Stores .. 

Retail  Bakeries .... 

Miscellaneous  Food  Stores 


$20.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


MAJOR  GROUP  55— AUTOMOTIVE  DEALERS  AND  GASOUNE  SERVICE  STATIONS 


Motor  Vehicle  Dealers  (New  and  Used) 

Motor  Vehkde  Dealers  (Used  Only) 

Auiio  and  Home  Supply  Stores 

Gasoline  Service  Statkms '. 

Boat  Dealers  

Recreational  Vehicle  Dealers  

Motorcycle  Dealers 

Automotive  Dealers,  N.E.C .". 

Air^aft  Dealers,  Retail 


$21.0 
$17.0 
$5.0 
$6.5 
$5.0 
$5.0 
$5.0 
$5.0 
$7.5 


MAJOR  GROUP  56— APPAREL  AND  ACCESSORY  STORES 


Meh's  and  Boys'  Clothing  and  Accessory  Stores 

Women's  Ctothing  Stores 

Wbmen's  Accessory  and  Specialty  Stores 

Chidren's  and  Infants'  Wear  Stores 

Family  Clothing  Stores 

Shoe  Stores 

Miscellaneous  Apparel  and  Accessory  Stores 


$6.5 
$6.5 
$5.0 
$5.0 
$6.5 
$6.5 
$5.0 


Filf|iiti 
Fliori 


MAJOR  GROUP  57— HOME  FURNITURE,  FURNISHINGS,  AND  EQUIPMENT  STORES 


liture  Stores 

Covering  Stores 

Dnapery,  Curtain,  and  Upholstery  Stores 
Miscellaneous  Homefumishings  Stores ... 
Howsehokl  Appliance  Stores  


$5.0 
$5.0 
$5.0 
$5.0 
$6.5 
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Size  standards  by  SIC  industry  description 

(N.E.C.-Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


5731 

5734 

5735 

5736 I  Musical  Instrument  Stores 


Radio,  Television,  and  Consumer  Electronics  Stores 

Computer  and  Computer  Software  Stores  

Record  and  Prerecorded  Tape  Stores  


5812 

EXCEPT. 
5813 


5912 

5921  . 

5932. 

5941  , 

5942. 

5943. 

5944. 

5945. 

5946. 

5947. 

5948. 

5949. 

5961  . 

5962. 

5963. 

5983. 

5984. 

5989.. 

5992.. 

5993.. 

5994.. 

5995.. 

5999.. 


6021 

6022 

6029. 

6035. 

6036. 

6061  . 

6062. 

6081  . 

6082. 

6091  .. 
6099.. 


6141 

6153 

6159 

6162. 

6163. 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


$6.5 
$6.5 
$5.0 
$5.0 


MAJOR  GROUP  58— EATING  AND  DRINKING  PLACES 


Eating  Places 

Food  Service,  Institutional  

Drinldng  Places  (Alcoholic  Beverages)  ... 


$5.0 

$15.0 

$5.0 


MAJOR  GROUP  59— MISCELLANEOUS  RETAIL 


Drug  Stores  and  Proprietary  Stores  

Liquor  Stores  

Used  Merchandise  Stores  

Sporting  Goods  Stores  and  Bicycle  Shops 

Book  Stores  

Stationery  Stores  

Jewelry  Stores  

Hobby,  Toy,  and  Game  Shops 

Camera  and  Photographic  Supply  Stores 

Gift.  Novelty,  and  Souvenir  Shops  

Luggage  and  Leather  Goods  Stores 

Sewing.  Needlework,  and  Piece  Goods  Stores 

Catalog  and  Mail-Order  Houses 

Automata  Merchandising  Machine  Operators  ... 

Direct  Selling  Establishments  

Fuel  Oil  Dealers 

Lk^uified  Petroleum  Gas  (Bottled  Gas)  Dealers 

Fuel  Dealers,  N.E.C 

Florists  

Tobacco  Stores  and  Stands „ " 

News  Dealers  and  Newsstands 

Optkal  Goods  Stores  "". 

Miscellaneous  Retail  Stores,  N.E.C "'""'". 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 

-  $5.0 
$5.0 
$5.0 
$5.0 

$18.5 
$5.0 
$5.0 
$9.0 
$5.0 
$5.0 
$5^ 
$5.0 
$5.0 
$5.0 
$5.0 


DIVISION  H-f  INANCE.  INSURANCE,  AND  REAL  ESTATE 
MAJOR  60— DEPOSITORY  INSTITUTIONS 


National  Commercial  Banks  

State  Commercial  Banks 

Commercial  Banks,  N.E.C 

Savings  Institutions,  Federally  Chartered 

Savings  Institutions,  Not  Federally  Chartered 

Credit  Unions,  Federally  Chartered 

Credit  Unkxis,  Not  Federally  Chartered  

Branches  and  Agencies  of  Foreign  Banks 

Foreign  Trade  and  Intematronal  Banking  Institutions 


Deposit  Trust  Facilities  

Functions  Related  to  Depository  Banking,  N.E.C. 


$100millk>n  in 

Assets' 
$100  millkm  in 

Assets' 
$100  million  in 

Assets' 
$100  million  in 

Assets' 
$100  million  in 

Assets' 
$100  millKHi  in 

Assets' 
$100  million  in 

Assets' 
$100  million  in 

Assets ' 
$100  millk>n  in 

Assets' 

$5.0 
$5.0 


MAJOR  GROUP  61— NONDEPOSITORY  INSTITUTION 


Personal  Credit  Institutions 

Short-Term  Business  Credit  Institutkms,  Except  Agriculture 

Miscellaneous  Business  Credit  Institutions  

Mortgage  Bankers  and  Loan  Correspondents  

Loan  Bankers 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


UMI 


:e  standards 
I  number  of 
nployees  or 
millions  of 
dollars 


$6.5 
$6.5 
$5.0 
$5.0 


$5.0 

$15.0 

$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 

-  $6.0 
$5.0 
$5.0 
$5.0 

$18.5 
$5.0 
$5.0 
$9.0 
$5.0 
$5.0 
$5,0 
$5.0 
$5.0 
$5.0 
$5.0 


0  million  in 
jsets' 

D  million  in 
isets' 
3  million  in 
►sets' 
}  million  in 
sets  ' 
)  million  in 
sets  ' 
)  million  in 
aets' 
)  million  in 
sets' 
)  million  in 
sets' 

1  million  in 
sets' 

$5.0 
$5.0 


$5.0 
$5.0 
SS.0 
$5.0 
$5.0 


SIC 


6211  

6221  

6231  

6282 

6289 

6311  

6321  

6324 

6331  

6351  

6361  

6371  

6399 

6411  

6512 

6513 

6514 

6515 

EXCEPT. 

6517 

6519 

6531  

6541  

6552 

6553 

6712 

6719 

6722 

6726 

6732 

6733 

6792 

6794 

6798 

6799 
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Size  standards  by  SIC  industry  description 

(N.E.C.«Not  Elsewhere  Classified) 

(See  Endnotes,  wtiere  indicated) 


Size  standards 

in  numtjer  of 

employees  or 

millions  of 

dollars 


1 1 AJOR  GROUP  62— SECURITY  AND  COMMODITY  BROKERS,  DEALERS,  EXCHANGES  AND  SERVICES 


S^rity  Brokers,  Dealers  and  Flotation  Companies  

Qinmodity  Contracts  Brokers  and  Dealers _ 

Security  and  ComnxxJity  Exchanges  ..._ _ 

Irwestment  Advice  „ 

Sefvices  Allied  With  the  Exchange  of  Securities  or  Commodities,  N.E.C. 


MAJOR  GROUP  63— INSURANCE  CARRIERS 


Lif«  Insurance  

Accident  and  Health  Insurance 

Hospital  and  Medical  Service  Plans  ... 
Fire,  Marine,  and  Casualty  Insurance 

Sitety  Insurance 

Title  Insurance  

Pppsion,  Health  and  Welfare  Funds  ... 
Irnurance  Carriers,  N.E.C 


MAJOR  GROUP  64— INSURANCE  AGENTS,  BROKERS,  AND  SERVICE 


Ir !  urance  Agents,  Brokers,  and  Service 


MAJOR  GROUP  65— REAL  ESTATE 


Operators  of  Nonresidential  Buikjings _ 

Operators  of  Apartment  Buildings  

Operators  of  Dwellings  Other  Than  Apartment  Buildings  

Operators  of  Residential  Mobile  Home  Sites,  

Leasing  of  Buikfing  Space  to  Federal  Government  by  Owners 

Lessors  of  Railroad  Property 

Lessors  of  Real  Property,  N.E.C 

Real  Estate  Agents  and  Managers _ 

TWe  Abstract  Offices _ 

Uthd  Subdividers  and  Developers,  Except  Cemeteries 

Qepnetery  Subdivklers  and  Devek>pers 

— H 


fc 


MAJOR  GROUP  67— HOLDING  AND  OTHER  INVESTMENT  OFFICES 


of  Bank  Holding  Companies 

Ojf^es  of  HokUng  Companies,  N.E.C. , 

Management  Investment  Offices,  Open-End  

Unit  Investment  Trusts,  Face-Amount  Certifk»te  Offk^s, 

E(lucatk>nal,  ReiigkHJS,  and  Charitable  Trusts  

Tnists,  Except  Educatkxial,  ReKgkMJS,  and  Charitable  ... 

Oil  Royalty  Traders 

Parent  Owners  and  Lessors ...» _.. 

Real  Estate  Investment  Trusts 

Investors,  N.E.C 


and  Ck>sed-End  Management  Investment  Offk^s 


7011 
7021 
7032 
7033 
7041 

7211 
7212 
7213 
7215 
7216 
7217 
7218 
7219 
7221 
7231 


DIVISKM  I— SERVICES 
MAJOR  GROUP  70-MOTELS,  ROOMING  HOUSES,  CAMPS,  AND  OTHER  LODGING  PLACES 


Hqlels  and  Motels _ _ 

Rooming  and  Boarding  Houses „ 

Sporting  and  Recreatkxial  Camps 

RacreatkMial  Vehicle  Parks  and  Campsites 

rdanizatk)n  Hotels  and  Lodging  Houses,  on  Membership  Basis 


MAJOR  GROUP  72— PERSONAL  SERVKSES 


Power  Laundries,  Family  and  Commercial 

Garment  Pressing,  and  Agents  for  Laundries  and  Drydeaners 

Lfien  Supply 

Cbin-Operated  Laundries  and  Drydeaning _ 

Drydeaning  Plants,  Except  Rug  Cleaning „ 

Ceipet  and  Upholstery  Cleaning  „ 

Industrial  Launderers  „. 

Laundry  and  Garment  Servnes,  N.E.C _. 

Photographic  Studns,  Portrait 

Beputy  Shops 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 
1,500 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
•$15.0 
$5.0 
$5.0 
•$1.5 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$10.5 
$5.0 

$10.5 
$5.0 
$3.5 
$3.5 

$10.5 

$5.00 
$5.0 
$5.0 
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SIC 


7241 
7251 
7261 
7291 
7299 


7311  

7312 

7313 

7319 

7322 

7323 

7331 

7334 

7335 

7336 

7338 

7342 

7349 

7352 

7353 

7359 

7361  

7363 

7371 

7372 

7373 

7374 

7375 

7376 

7377 

7378 

7379 

7381 

7382 

7383 

7384 

7389 

EXCEPT. 


7513 

7514 

7515. 

7519. 

7521  . 

7532. 

7533. 

7534. 

7536. 

7537. 

7538. 

7539. 

7542. 

7549. 


7622 
7623 
7629. 
7631  . 
7641  . 
7692. 
7694. 
7699. 
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(N.E.C.-Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


Bartjer  Shops  ..._ 

Shoe  Repair  Shops  and  Shoeshine  Parlors 

FuneraJ  Service  and  Crematories „.... 

Tax  Return  Preparation  Services  _ 

Miscellaneous  Personal  Services,  N.E.C 


Size  standards 

in  nuntber  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  73--BUSiNES5  SERVICES 


Advertising  Agencies  ^ 

Outdoor  Advertising  Services  ...: '. !..."!.""!!!."!..".'™    " 

Radio,  Television,  and  Publishers'  Advertising  Representatives 

Advertising.  N.E.C ' " 

Adjustment  and  Collection  Services  ."!l.."!.l.l".".."l."!!l."."l"^i]^l' ^ "" 

Credit  Reporting  Services !."!™.."!!!!."!!.". " 

Direct  Mail  Advertising  Services  ..„ !1."!™!.".™!™.    " 

Photocopying  and  Duplicating  Services  ««."1"!...""."".."...."." " " 

Commerical  PhotograJDhy  ,.„!.".."".  "  

Commercial  Art  and  Graphic  Design _.!.I"..""."."" ' ' "'" 

Secretarial  and  Court  Reporting  Services .".".." " 

Disinfecting  and  Pest  Control  Services  i..™!Z."".""..""."."I.." -•....-• 

Building  Cleaning  and  Maintenance  Services,  N.E.C.    " 

Medical  Equipment  Rental  and  Leasing .-1!..".™."!!..."...."!!!! " 

Heavy  Constmclion  Equipment  Rental  and  Leasing"..".".".'™.. ' ' 

Equipment  Rental  and  Leasing.  N.E.C !..!.".".."!!!.!*  '"  " 

Employment  Agencies !!."."..."!. """" 

Help  Supply  Services _.; .""."..«..".""".".""""..™ " '"^' 

Computer  Programming  Services " 

Prepacl<aged  Software  ..'.."..."...."!."".."1".'.".."".. " 

Computer  Integrated  Systems  Design ...".""...."!"."." " " 

Computer  Processing  and  Data  Preparation  and  Proofing  Services '"■ 

Infomiation  Retrieval  Services ""*" 

Computer  Facilities  Management  Services 11........... '  " 

Computer  Rental  and  Leasing !."."."...."!."!.". *  ' *" 

Computer  Maintenance  and  Repair ."!1."!!..,"1 " " — 

Computer  Related  Sen/ices.  N.E.C ".'.....'......1...        " "" 

Detective.  Guard,  and  Annored  Car  SerAcai  ............... .1....... " 

Security  Systems  Services " 

News  Syndicates  !!."!.."!!!!.".."!.".."! " '" " 

PtKJtofinishing  Latxxatories 

Business  Services.  N.E.C ""......."."."."."!!.".".. " "* " ~"" 

Map  Drafting  Sen/ices.  MapmaJdng  ('ndu'dirig'A^^i'alitf  Ptot^^^^ 


MAJOR  GROUP  75-AUTOMOTIVE  REPAIR,  SERVICES,  AND  PARKING 


Taick  Rental  and  Leasing.  Without  Drivers  ..... 

Passenger  Car  Rental  !."."."" 

Passenger  Car  Leasing  !.-.""""""""" 

Utility  Trailer  and  Recreational  Vehicle  Rental"."!. . 

Automobile  Partying 

Top.  Body,  and  Upholstery  Repair  Shops  and  Paint  ShoM 

Automotive  Exhaust  System  Repair  Shops 

Tire  Retreading  and  Repair  Shops 

Automotive  Glass  Replacement  Shops  ....™."."Z!.1"!™!Z.". 

Automotive  Transmission  Repair  Shops  ....™.".*™.' 

General  Automotive  Repair  Shops .".".""". 

Automotive  Repair  Shops.  N.E.C ."."..".""" 

Carwashes ]"" 

Automotive  Services.  Except  Repair  and  Carwash^  "...".."!!! 


MAJOR  GROUP  76-MISCELLANEOUS  REPAIR  SERVICES 


Radio  and  Television  Repair  Shops  „ 

Refrigeration  and  Air-Conditioning  Service  and  Repair  Shops 
Electrical  and  Electronic  Repair  Shops.  N.E.C 

Watch,  Clock,  and  Jewelry  Repair  i..."I!!!Z.".."."! 

Reuphdstery  and  Furniture  Repair  

Welding  Repair  """.""""!      

Armature  Rewinding  Shops 

Repair  Shops  and  Related  Services,  N.E.C.  ""!..".".." 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


•$5.0 
•$5.0 
$5.0 
•$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$12.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
18.0 
18.0 
$.0 
9.0 
5.0 
5.0 
5.0 
$3.5 


$18.5 

18.5 

18.5 

5.0 

5.0 

5.0 

5.0 

10.5 

5.0 

5.0 

5.0 

5.0 

5.0 

5.0 


5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
•5.0 


SIC 


7812. 

7819. 

7822. 

7829 

7832. 

7833 

7841  . 

7911  . 

7922 

7929 

7933 

7941 

7948 

7991  . 

7993 

7996 

7997 

7999  . 

>8011 
8021  . 
8031 
8041 
8042 
8043 
8049 
8051  . 
8052 
8059 
8062 
8063 
8069. 
8071  . 
8072 
8082 
8092. 
8093. 
8099. 

8111  . 


8211  ... 
8221  ... 
8222... 
8231  ... 
8243... 
8244  ... 
8249 ... 
8299... 
EXCEPT. 


8322  . 

8331 

8351 

8361 

8399 


UMI 


iize  standards 

in  number  of 

smptoyeesor 

millions  of 

dollars 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


«$5.0 
•$5.0 
$5.0 
•$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$12.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
18.0 
18.0 
$.0 
9.0 
5.0 
5.0 
5.0 
$3.5 


$18.5 

18.5 

18.5 

5.0 

5.0 

5.0 

5.0 

10.5 

5.0 

5.0 

5.0 

5.0 

5.0 

5.0 


5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
•5.0 


SIC 


7812 
7819 
7822 
7829 
7832 
7833 
7841 

7911 
7922 
7929 
7933 
7941 
7948 
7991 
7993 
7996 
7997 
7999 

>8011 
8021 
8031 
8041 
8042 
8043 
8049 
8051 
8062 
8059 
8062 
8063 
8069 
8071 
8072 
8082 
8092 
8093 
8099 

8111 
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Size  standards  by  SIC  industry  description 

(N.E.C.'Not  Elsewhere  Classified) 

(See  Endnotes,  where  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  78— MOTION  PICTURES 


Moiion  Picture  and  Video  Tape  Production  ... 
Services  Allied  to  Motion  Picture  Production 
Motion  Picture  and  Video  Tape  Dlstrtt>ution  .. 
Sf  rvices  Allied  to  Motion  Picture  Distribution 

Mb^ion  Picture  Theaters,  Except  Drive-ln 

DiiVe-ln  Motion  Picture  Theaters 

Vi[jeolepe  Rental 


MAJOR  QROUP  79— AMUSEMENT  AND  RECREATION  SERVICES 


Dance  Studios,  Schools,  and  Halls  _ „ 

T)^#atrical  Producers  (Except  Motion  Picture)  and  Miscellaneous  Theatrical  Services 

Binds,  Orchestras,  Actors,  and  Other  Entertainers  and  Entertainment  Groups 

B«»ling  Centers 

Pfdfessional  Sports  Clut>s  and  Promoters 

Racing,  Including  Track  Operation 

Physical  Fitness  Facilities 

Coin-Operated  Amusement  Devices  „ ..., . 

Amusement  Parks 

Memt>ership  Sports  and  Recreation  Clubs _ 

Amusement  and  Recreatkxi  Servkses,  N.E.C 


MAJOR  QROUP  80— HEALTH  SERVICES 


and  Clinks  of  Doctors  of  Mediane  „. 

and  Clinres  of  Dentists 

and  Clinks  of  Doctors  of  Osteopathy  

Offkes  and  Clinks  of  Chiropractors „„ 

Offkes  and  Clinks  of  Optometrists  

Offices  and  Clinks  of  Podiatrists 

Offices  and  Clinks  of  Health  Practitioners,  N.E.C. 

Siklied  Nursing  Care  Facilities 

Iraermediate  Care  Fadlities 

Nursing  and  Personal  Care  Facilities,  N.E.C.  

General  Medial  and  Surgkal  Hospitals  

Piychiatric  Hospitals 

Specialty  Hospitals,  Except  Psychiatric 

MJBkJkal  Laboratories 

Dental  Laboratories ..... 

H^trne  Health  Care  Services 

Kiiney  Dialysis  Centers _ 

Specialty  Outpatient  Facilities,  N.E.C 

Health  and  Allied  Servwes,  N.E.C 


MAJOR  QROUP  81— LEQAL  SERVICES 


L»yj 


Sennces 


MAJOR  QROUP  82— EDUCATIONAL  SERVICES 


8211  ...... 

8221 

8222 

8231 

8243  ...... 

8244 

8249 

8299  •••■.*■ 
EXCEPT. 

8322 

8331 

8351 

8361 

8399 


Elementary  and  Secondary  Schools  

Cdeges,  Universities,  and  Professkmal  Schools 

JunkK  CoUeges  and  Tachnwal  Institutes 

Libraries  „ 

Data  Processirig  Schools 

B<i«iness  and  Seaetarial  Schools 

V6<atk>nal  Schools,  N.E.C 

Sdkools  and  Educatk)nal  Servnes.  N.E.C 

Flight  Training  Servnes _ 


MAJOR  QROUP  83— SOaAL  SERVICES 


Indhndual  and  Family  Social  Servnes „ _.. 

Job  Training  and  Vocational  Rehabilitatnn  Services 

CttjkJ  Day  Care  Servkies  

Reeklential  Care  „ . 

Social  ServKes,  N.E.C. ... 


21.5 
21.5 
21.5 
5.0 
5.0 
5.0 
5.0 


5.0 
S.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


$5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$18.5 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


920 


SIC 


8412 
8422 


8611 
8621 
8631 
8641 
8651 
8661 
8699 


8711  

EXCEPT, 
EXCEPT, 
EXCEPT. 

8712 

8713 

8721  .., 

8731  

EXCEPT, 
EXCEPT, 
EXCEPT, 

8732 


8733 

8734 

8741  

EXCEPT, 

8742 

8743 

8744 

EXCEPT. 
EXCEPT, 
8748 


8999 


9999 
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Size  standards  by  SIC  industry  description 

(N.E.C.=Not  Elsewhere  Classified) 

(See  Endnotes,  wtiere  indicated) 


MAJOR  GROUP  a4-MUSEUMS.  ART  GALLERIES,  AND  BOTANICAL  AND  ZOOLOGICAL  GARDENS 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


Museums  and  Art  Galleries  

Aftxjreta  and  Botanical  or  Zoological  Gardens 


MAJOR  GROUP  86— MEMBERSHIP  ORGANIZATIONS 


Business  Associations  

Professional  Membership  Organizations , 

Labor  Unions  and  Similar  Labor  Organizations 

Civic.  Social,  and  Fraternal  Associations  

Political  Organizations  

Religious  Organizations 

Membership  Organizations.  N.E.C 


MAJOR  GROUP  87-ENGINEERING.  ACCOUNTING,  RESEARCH.  MANAGEMENT,  AND  RELATED  SERVICES 


Engineering  Services  

Military  and  Aerospace  Equipment  and  Military  Weapons  ..."'!!.'!! 

Contracts  and  Subcontracts  for  Engineering  Services  Awarited  Under'the 'istational  En^"pii'i^"Art  

Manne  Engineenng  and  Naval  Architecture j    «  «i  i««  ... 

Architectural  Services  ."1.1.1 • 

Surveying  Services  .".".."1'.."!.."."!.."!. 

Accounting,  Auditing  and  Bookkeeping  Services  !.."."!.1"."..I.!.."1"." 

Commercial  Physical  and  Biological  Research  ." — 

Aircraft '  '" ' " 

Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engine  Parts "* 

%^Spmem'a^^Srt?."''^^  ^*^"®^'  *®*'  ^'°f^^^^  Units,  their  propulsionUnits' pite:andlh«;ir"Au^^^ 
Commercial  Economic,  Sociological,  and. 

Educational  Research 

Noncommercial  Research  Organizations 

Testing  Latx>ratories 111.".."!  " 

Management  Services .1.11.11.11.1 

Conference  Management  Services  1!!!!11.1!... ' " 

Management  Consulting  Services  ..11.1 

Public  Relations  Services  111111111111 

Facilities  Support  Management  Services  11.11!11111 ' 

Base  Maintenance  11 " ' * "•••••••• 

Environmental  Remediation  Services Ill " " 

Business  Consulting  Services,  N.E.C .1.11.11. '" 


MAJOR  GROUP  89-SERVICES,  NOT  ELSEWHERE  CLASSIFIED 


Services,  N.E.C. 


DIVISION  K— NONCLASSIFIABLE  ESTABLISHMENTS 


Nondassifiable  Estaljlishments 


S5.0 
S5.0 


S5.0 
$5.0 
S5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$2.5 

$20.0 

$20.0 

$13.5 

$2.5 

$2.5 

$6.0 

"'$500 

1,500 

1.000 

1.000 


$5.0 

$5.0 

$5.0 

$5.0 

•$5.0 

$5.0 

$5.0 

'^$5.0 

'2$20.0 

i3$500 

$5.0 


$5.0 


$5.0 


Endnotes 

1.  SIC  code  1629— Dredging:  To  be 
considered  small  for  purposes  of  Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  volume  dredged  with  its  own 
equipment  or  equipment  owned  by  another 
small  dredging  concern. 

2.  SIC  Division  D — Manufacturing:  For 
rebuilding  machinery  or  equipment  on  a 
factory  basis,  or  equivalent,  use  the  SIC  code 
for  a  newly  manufact\ired  product.  Concerns 
performing  major  rebuilding  or  overhaul 
activities  do  not  necessarily  have  to  meet  the 
criteria  for  being  a  •'manufacturer"  although 
the  activities  may  be  classified  under  a 
manufacti;ring  SIC  code.  Ordinary  repair 
services  or  preservation  are  not  considered 
rebuilding. 


3.  SIC  code  2033:  For  purposes  of 
Government  procurement  for  food  canning 
and  preserving,  the  standard  of  500 
employees  excludes  agricultural  labor  as 
defined  in  3306(k)  of  the  Internal  Revenue 
Code.  26  U.S.C.  3306(k). 

4.  SIC  code  2911:  For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1.500  employees  nor  more 
than  75,000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 
or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 
90  percent  refined  by  the  successful  bidder 
from  either  crude  oil  or  bona  fide  feedstocks. 


5.  SIC  code  3011:  For  purposes  of 
Govenunent  procurement,  a  firm  is  small  for 
bidding  on  a  contract  for  pneumatic  tires 
within  Census  Classification  codes  301 1 1 
and  30112,  provided  that: 

(1)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture, 

(2)  the  value  of  pneumatic  tires  within 
Census  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  in  the  United  States  during 
that  period,  and 


UMI 


ze  standards 

1  number  of 
mployees  or 
millions  of 
dollars 


S5.0 
S5.0 


S5.0 
S5.0 
$5.0 
$5.0 
S5.0 
$5.0 
$5.0 


$2.5 

$20.0 

$20.0 

$13.5 

$2.5 

$2.5 

$6.0 

»o$5oo 

1,500 

1.000 

1.000 


$5.0 

$5.0 

$5.0 

$5.0 

•$5.0 

$5.0 

$5.0 

"$5.0 

i2$20.0 

i3$500 

$5.0 


S5.0 


$5.0 


small  for 
:  tires 
30111 

us 

2  which 
i  during 
ban  50 
jwide 

ithin 
ad  30112 
jfacture 
vas  less 
h  tires 
uring 


(3)  the  value  i  )f  the  principal  product 
which  it  manu  ftctured  or  otherwise 
produced,  or  spld  worldwide  during  the 
preceding  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
manufactured  or  otherwise  produced  or  sold 
in  the  United  ^tates  during  ihat  period. 

6.  SIC  codesj4724,  6531,  7311,  7312.  7313. 
7319,  and  8741  (part):  As  measured  by  total 
revenues,  but  excluding  funds  received  in 
trust  for  an  unq^liated  third  party,  such  as 
bookings  or  salle^  subject  to  commissions. 
The  commissicjits  received  are  included  as 
revenue.  |  i 

7.  A  financial  institution's  assets  are 
determined  by  Averaging  the  assets  reported 
on  its  four  quaijlprly  financial  statements  for 
the  preceding  year.  Assets  for  the  purposes 
of  this  size  standard  means  the  assets  defined 
according  to  thflFederal  Financial 
Institutions  Ex^ination  Council  034  call 
report  form.      ji 

8.  SIC  code  6515:  Leasing  of  building  space 
to  the  Federal  Government  by  Owners:  For 
Government  procurement,  a  size  standard  of 
$15.0  million  in  gross  receipts  applies  to  the 
owners  of  building  space  leased  to  the 
Federal  Govem^nt.  The  standard  does  not 
apply  to  an  agei^i 

9.  SIC  codes  7|699  and  3728:  Contracts  for 
the  rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  contract  basis  are 
classified  under ;$IC  code  3728. 

10.  SIC  code  8731:  For  research  and 
development  contracts  requiring  the  delivery 
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of  a  manufac 
size  standard  is 
industry 
(1)  Research  a 


product,  the  appropriate 
kat  of  the  manufacturing 


Development  means 

laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engljieering,  operations, 
systems,  or  othe*  honphysical  research;  or 
computer  prograittming,  data  processing, 
commercial  and/qr  medical  laboratory 


testing 

(2)  For  purpoL 
Innovation  Rese^ 
different  definiti 
law.  See  §121.71 


t  of  the  Small  Business 
ch  (SBIR)  program  only,  a 
[1  has  been  established  by 
i  of  these  regulations. 
(3)  Research  and  development  for  guided 
missiles  and  space  vehicles  includes 
evaluations  and  sihiulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missile*  and  spacecraft. 

11.  Facilities  Management,  a  component  of 
SIC  code  8744,  injcjludes  establishments,  not 
elsewhere  classiflad,  which  provide  overall 
management  andkhe  personnel  to  perform  a 
variety  of  related  support  services  in 
operating  a  complete  facility  in  or  around  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  furnishing  three  or  more 
personnel  supply  Services  which  may 
include,  but  are  ni*  limited  to,  secretarial 
services,  typists,  telephone  answering, 
reproduction  or  niitneograph  service,  mailing 
service,  financial  6r  business  management, 
public  relations,  cdnference  planning,  travel 
arrangements,  word  processing,  maintaining 
files  and/or  librariejs,  switchboard  operation, 
writers,  bookkeeping,  minor  office  equipment 
maintenance  and  impair,  or  use  of 
information  systeiii  5  (not  programminfil 
12.  SIC  code  874' 


(1)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  (2)  of 
this  endnote,  can  be  identified  with  a 
separate  industry  and  that  activity  (or 
industry)  accounts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  parUcular 
industry,  and  not  the  base  maintenance  size 
standard. 

(2)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  are 
performed,  these  activities  must  each  be  in  a 
separate  SIC  code  including,  but  not  limited 
to.  Janitorial  and  Custodial  Service,  Fire 
Prevention  Service,  Messenger  Service, 
Commissary  Service,  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
classified  as  Base  Housing  Maintenance. 
Since  Base  Housing  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 
for  a  contract  to  be  classified  as  "Base 
Maintenance." 

13.  SIC  code  8744 

(1)  For  SBA  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  be 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to. 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
materials,  storage  of  contaminated  materials 
and  security  and  site  closeouts.  If  one  of  such 
activities  accounts  for  50  percent  or  more  of 
a  concern's  total  revenues,  employees,  or 
other  related  factors,  the  concern's  primary 
industry  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(2)  For  purposes  of  classifying  a 
Government  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  procurement  must  be  to  restore  a 
contaminated  environment  and  also  the 
procurement  must  be  composed  of  activities 
in  three  or  more  separate  industries  with 
separate  SIC  codes  or,  in  some  instances  (e.g., 
engineering),  smaller  sub-components  of  SIC 
codes  with  separate,  distinct  size  standards. 
These  activities  may  include,  but  are  not 
limited  to.  separate  activities  in  industries 
such  as:  Heavy  Construction;  Special  Trade 
Construction,  Engineering  Services; 
Architectural  Services;  Management 
Services;  Refuse  Systems;  Sanitary  Services. 
Not  Elsewhere  Classified;  Local  Trucking 
Without  Storage,  Testing  Laboratories;  and 
Commercial,  Physical  and  Biological 
Research.  If  any  activity  in  the  procurement 
can  be  identified  with  a  separate  SIC  code, 
or  component  of  a  code  with  a  separate 
distinct  size  standard,  and  that  industry 
accounts  for  50  percent  or  more  of  the  value 
of  the  entire  procurement,  then  the  proper 
size  standard  is  the  one  for  that  particular 


industry,  and  not  the  EnvironmenUl 
Remediation  Service  size  standard. 

Dated:  December  23, 1997. 
Gary  M.  Jaduon, 

Assistant  Administrator  for  Size  Standards. 
(FR  Doc.  98-286  Filed  1-6-98;  8:45  am) 

B(UJNQ  CODE  n2S-01^ 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  information 
Coiiection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35).  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collections  and  their 
expected  burden.  The  Federal  Regbter 
Notice  with  a  BO-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  October  21. 1997  (62  FR 
54679-54680]. 

DATES:  Comments  must  be  submitted  on 
or  before  February  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  U.S.  Coast  Guard.  Office 
of  Information  Management,  (202)  267- 
2326.  Department  of  Transportation. 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001. 

SUPPLEMENTARY  INFORMATION: 
United  States  Coast  Guard  (USCG) 

Tide:  Direct  User  Fees  for  Inspection 
or  Examination  of  U.S.  and  Foreign 
Commercial  Vessels. 

OMB  No.  .-211 5-061 7. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Vessel  owners  of 
certain  inspected  vessels. 

Abstract:  This  collection  requires  the 
submission  of  identifying  information 
such  as  vessel  name,  vessel 
identification  number  and  if  the  owner 
chooses  to  pay  fees  for  future  years,  a 
written  request  to  the  Coast  Guard  is 
required. 

Need:  The  Omnibus  Budget 
Reconciliation  Act  of  1990,  which 
amended  46  U.S.C.  2110,  now  requires 
the  Coast  Guard  to  collect  user  fees  from 
inspected  vessels.  In  order  to  properly 
track  the  collection  and  management  of 
fees,  the  Coast  Guard  must  have  current 
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identification  information.  This 
collection  helps  to  ensure  that  fee 
collection  is  carried  out  efficiently. 

Estimated  Annual  Burden  Hours: 
2,855  hours. 

Number  of  Respondents:  11,929. 

Title:  U.S.  Coast  Guard  Academy 
Preliminary  Application  and  — 
Supplemental  Forms. 

OA£B  No..- 2115-0012. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Men  and  Women 
between  the  ages  of  17  and  22. 

Abstract:  This  collection  of 
information  will  require  individuals 
who  wish  to  compete  for  an 
appointment  as  a  Coast  Guard  Cadet  to 
fill  out  Preliminary  and  Supplement 
Application  Forms. 

Need:  Title  46  U.S.C.  211(a) 
authorizes  the  Superintendent  of  the 
U.S.  Coast  Guard  Academy  to  ensure 
that  qualified  individuals  have  every 
opportunity  to  compete  for  a  cadet 
appointment. 

Estimated  Annual  Burden  Hours: 
6,640  hours. 

Number  of  Respondents:  13,600. 

Title:  Characteristics  of  Liquid 
Chemicals  Proposed  for  Bulk  Water 
Movement. 

OAffl  No.:  2115-0016. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Chemical 
manufacturers. 

Abstmct:  This  requires  manufacturers 
of  chemicals  to  submit  data  on  new 
materials.  From  this  information,  the 
Coast  Guard  determines  the  appropriate 
precautions  to  be  taken. 

Need:  Under  46  CFR  30-40, 151, 153, 
and  154,  the  Coast  Guard  regulates  the 
transportation  of  hazardous  materials. 
EKie  to  the  nature  of  the  chemical 
industry,  new  materials  are  being 
produced  which  must  be  shipped.  Each 
of  these  new  materials  has  unique 
characteristics  which  require  special 
attention  to  their  mode  of  shipment. 

Estimated  Annual  Burden  Hours:  300 
hours. 

Number  of  Respondents:  25. 

Title:  33  CFR  157— Requirements  for 
the  installation  and  use  of  oil  discharge 
monitoring  equipment  for  tank  vessels 
and  International  Oil  Pollution 
Prevention  Certificates. 

OMB  No.:  2115-0518. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Owners  or  operators 
of  U.S.  flag  tank  vessels,  150  gross  tons 
or  more  for  discharge  data.  Owners  or 
operator  of  U.S.  flag  oil  tankers  of  150 
gross  tons  and  above  and  each  U.S.  ship 
of  400  gross  tons  and  above  that  engage 


in  international  voyages  for  lOPP 
Certificates  (lOPP). 

Abstract:  This  collection  of 
information  requires  U.S.flag  tank 
vessels,  150  gross  tons  or  more,  to 
maintain  oily  mixture  discharge  data. 
Also  U.S.  flag  oil  tankers  of  150  gross 
tons  and  above  and  each  U.S.  ship  of 
400  gross  tons  and  above  that  engage  in 
international  voyages  are  required  to 
have  an  lOPP  Certificate.  This  collection 
is  a  combination  of  OMB  Nos.  2115- 
0526  and  2115-0518  under  one  OMB 
approval  niunber. 

Estimated  Annual  Burden  Hours:  784 
hours. 

Nuhber  of  Respondents:  1,230. 

Title:  Emergency  Evacuation  Plan  for 
Manned  Facilities. 

OMB  No.:  2115-0580. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Operators  of  manned 
OCS  facilities  and  MODUs. 

Abstract:  The  collection  of 
information  requires  the  operators  of 
manned  OCS  facilities,  including 
Mobile  Offshore  Drilling  Units, 
(MODUs)  to  submit  facility  emergency 
evacuation  plans  (EEPS)  to  the  U.S. 
Coast  Guard. 

Need:  Under  43  U.S.C.  Section  133(d), 
the  Coast  Guard  has  the  authority  to 
promulgate  and  enforce  reasonable 
regulations  promoting  the  safety  of  life 
and  property  on  OCS  facilities.  Pub.  L. 
99-509  required  the  Coast  Guard  to 
issue  regulations  for  the  evaluation  of 
personnel  from  manned  OCS  facilities. 
This  information  is  used  by  the  Coast 
Guard  to  ensure  that  these  facilities 
establish  and  maintain  efficient  and  safe 
methods  for  evaluation. 

Estimated  Annual  Burden  Hours: 
3,460  hours. 

Number  of  Respondents:  1,045. 

ADDRESSES:  Send  icomments,  within  30 
days,  to  the  Office  of  Infonnation^nd 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-17th 
Street,  NW.,  Washington,  DC  20503, 
Attention  DOT  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  December 
31,1997. 

Vanester  M.  Williams. 
Clearance  Officer,  United  States  Department 
of  Transportation . 
(FR  Doc.  98-323  Filed  1-6-98;  8:45  am) 

WLUNQ  CODE  4»10-«-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Doctot  No.  33501] 

Douglas  M.  Head,  Kent  P.  Shoemaker 
and  Charles  H.  Clay— Continuance  In 
Control  Exemption— Rutland  Line.  Inc 

AQB4CY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Exemption. 

summary:  The  Board  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
11323-25,  the  continuance  in  control  by 
Douglas  M.  Head,  Kent  P.  Shoemaker 
and  Charles  H.  Clay  of  Rutland  Line. 
Inc. 

dates:  This  exemption  will  be  effective 
on  February  6, 1998.  Petitions  to  stay 
must  be  filed  by  January  20, 1998. 
Petitions  to  reop>en  must  be  filed  by 
January  27, 1998. 

addresses:  An  origirial  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  33501.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative,  Jo  A.  DeRoche,  Weiner, 
Brodsky,  Sidman  &  Kider,  P.C,  1350 
New  York  Avenue.  N.W.,  Suite  800. 
Washington.  DC  20005-4797. 

SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fit»m:  DC  News  & 
Data,  Inc..  1925  K  Street.  N.W..  Suite 
210.  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  565-1695.1 

Decided:  December  11. 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-248  Filed  1-6-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surtece  Transportation  Board 

[STB  Doclwt  No.  AB-55  (Sub-Ma  567X)] 

CSX  Transportation,  Inc.— 
AtMndonment  Exemption— in  Atkinson 
County,  GA 

CSX  TransAtrtaUon.  Inc.  (CSXT)  has 
filed  a  noticelbf  exemption  under  49 
CFR  1152  Su^an  F— Exempt 
Abandonment  to  abandon 
approximately  0.51  miles  of  its  line  of 
railroad  between  milepost  AP-617.94 
and  milepost  14P-618.45  at  the  end  of 
track,  in  Peari(|n,  Atkinson  County,  GA. 
The  line  traveirees  United  States  Postal 
Service  Zip  C^e  31642. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  mdvfed  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving,  over  the  line;  (3)  no 
formal  compl$int  filed  by  a  user  of  rail 
service  on  the  |  line  (or  by  a  state  or  local 
government  ei^tity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  fine  either  is  pending  with  the 
Siu-face  Transbprtation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favo(r  of  complainant  within 
the  2-year  period ;  and  (4)  the 
requirements  atj  49  CFR  1105.7 
(environmMitajl I  reports),  49  CFR  1105.8 
(historic  repori),  49  CFR  1105.11 
(transmittal  letk^r),  49  CFR  1105.12 
(newspaper  pi^Hlication),  and  49  CFR 
1152.50(d)(1)  (Notice  to  governmental 
agencies)  havebeen  met. 

As  a  condition  to  this  exemption,  any 
employee  advesrsely  affected  by  the 
abandonment  ^hiall  be  protected  under 
Oregon  Short  Mie  R.  Co.— 


Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  6. 1998.  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmentaLissues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  20, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  January  27, 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Unit,  1925  K  Street.  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger. 
Senior  Counsel,  CSX  Transportation, 
Inc..  500  WatOT  Street  J150.  Jacksonville, 
FL  32202. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Envirormiental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of -Service  Rail  Unes,  5 1.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(f)(25). 


If  the  verified  notice  contains  talse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  12, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pxusuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  January  7, 1999,  and 
there  are  no  legal  or  regulatory  bairiers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  December  29, 1997. 

By  the  Boai^  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Wiilianu, 
Secretary. 
(FR  Doc.  98-247  Filed  1-6-98;  8:45  am) 
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Corrections 


Tbis  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
publistied  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  NYFE  for 
Designation  as  a  Contract  Market  in 
Futures  on  the  NYSE  Small  Composite 
.Index 

Correction 

In  notice  document  97-33627, 
beginning  on  page  67630,  in  the  issue  of 


Federal  Regista- 

Vol.  63,  No.  4 

Wednesday,  January  7,  1998 


Monday,  December  29, 1997  make  the 
following  correction: 

On  page  67630,  in  the  third  column, 
in  the  DATES  section,  "January  8, 1998" 
should  read  "January  13, 1998". 

BILUNG  CODE  1S0S41-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  97-ASO-15] 

Amendment  of  Class  E  Airspace; 
Birmingham,  AL 

Correction 

In  rule  docimient  97-33620  beginning 
nn  page  67267,  in  the  issue  of 


Wednesday,  December  24, 1997,  make 
the  following  correction: 

$71.1    [Corrected] 

On  page  67267,  in  the  third  column, 
under  the  heading  ASO  FL  E5 
Birmin^am,  AL  [Revised),  in  the 
second  line,  "  long.  86''45'24"W)  should 
read  "  long.  86''45'13"W) 
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Environmental 
Protection  Agency 

40  CFR  Parts  9,  85,  and  86 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines: 
State  Commitments  to  National  Low 
Emission  Vehicle  Program;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 85,  and  86 

[AMS-FRL-6938-8] 

RIN206&-AF75 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engirtes:  State  Commitments  to 
National  Low  Emission  Vehicle 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

summary:  Today  EPA  is  finalizing  the 
necessary  federal  regulations  for  a 
voluntary  clean  car  program  called  the 
National  Low  Emission  Vehicle 
("National  LEV")  program,  which  is 
designed  to  reduce  smog  and  other 
pollution  from  new  motor  vehicles.  The 
program  will  come  into  effect  only  if  the 
northeastern  states  (members  of  the 
Ozone  Transport  Commission  or 
"OTC")  and  the  auto  manufacturers  sign 
up  for  it.  The  National  LEV  regulations 
allow  manufacturers  to  commit  to  meet 
tailpipe  standards  for  cars  and  light 
light-duty  trucks  that  are  more  stringent 
than  EPA  can  mandate.  Manufacturers 
have  said  they  would  be  willing  to 
commit  to  the  program  if  the  OTC  States 
also  make  binding  commitments  to  the 
program.  Once  the  program  comes  into 
effect,  it  would  be  enforceable  in  the 
same  manner  as  any  other  federal  new 
motor  vehicle  program. 

After  spending  years  helping  to 
develop  the  program,  the  OTC  States 
and  the  auto  manufocturers  must  now 
decide  whether  to  commit  to  it  and 
allow  the  country  to  benefit  from 
signi6cant  reductions  in  pollution. 
National  LEV  would  also  achieve  the 
same  (or  better)  emission  reductions  in 
the  Ozone  Transport  Region  (OTR)  as 
would  OTC  State  adopted  new  motor 
vehicle  programs.  Under  National  LEV 
there  would  be  substantial 
harmonization  of  federal  and  California 
new  motor  vehicle  standards  and  test 
procedures,  which  would  enable 
manufacturers  to  design  and  test 
vehicles  to  one  set  of  stemdards 
nationwide.  The  program  would 
demonstrate  how  cooperative, 
partnership  efforts  can  produce  a 
smarter,  cheaper  program  that  reduces 
regulatory  burden  while  increasing 
protection  of  the  environment  and 
public  health. 

DATES:  This  regulation  is  eff^ective 
January  7, 1998.  The  information 
collection  requirements  contained  in 
this  rule  has  been  approved  by  the 


Office  of  Management  and  Budget 
(OMB)  and  has  an  assigned  OMB 
control  number  of  2060-0345. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  have  been  placed  in  Public 
Docket  No.  A-95-26.  The  docket  is 
located  at  the  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington.  DC  20460 
(Telephone  202-260-7548;  Fax  202- 
260-4400)  in  Room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:00  a.m.  and  5:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials.  For  further 
information  on  electronic  availability  of 
this  final  rule,  see  the  SUPPLEMENTARY 
INFORMATION  section  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Simon,  Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Telephone  (202)  260-3623;  Fax  (202) 
260-6011;  e-mail 
simon.karl@epamail.epa.govi 

SUPPLEMENTARY  INFORMATION: 

Regulated  entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture  and 
sell  motor  vehicles  in  the  United  States. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of  regu- 
lated entities 

Industry 

New  motor  vehicle 
manufacturers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  Uiis  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  yoxir 
activities  are  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §86.1701-99.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  language, 
response  to  comments  document,  and 
other  related  documents  are  also 
available  electronically  bom  the  EPA 
Internet  Web  site.  This  service  is  free  of 
charge,  except  for  any  cost  you  already 
incur  for  internet  connectivity.  The 
electronic  Federal  Register  version  is 
made  available  on  the  day  of 


publication  on  the  primary  Web  site 
listed  below.  The  EPA  Office  of  Mobile 
Sources  also  publishes  Federal  Register 
notices  and  related  documents  on  the 
secondary  Web  site  listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date  or 
use  Search  feature) 

2.  http://www.epa.gov/OMSWWW/ 
lev-nlev.htm 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

I.  Outline 

The  preamble  is  organized  into  the 
following  sections. 

I.  Outline 

II.  Background 

III.  National  LEV  Start  Date 

IV.  National  LEV  Will  Produce  Larger  VOC 

and  NOx  Emission  Reductions  in  the 
OTR  Compared  to  OTC  State  Adopted 
Section  177  Programs 

V.  OTC  State  Commitments 

A.  Duration  of  OTC  State  Commitments 
and  of  the  National  LEV  Program 

B.  Timing  of  OTC  State  Commitments. 
Manufacturer  Opt-Ins,  and  EPA  Finding 
that  National  LEV  is  in  Effect 

C  OTC  State  Commitments,  Manufacturer 
Opt-Ins,  and  EPA  Finding  that  National 
LEV  is  in  Effect 

1.  Initial  Opt-In  by  OTC  States 

2.  Manufacturer  Opt-Ins 

3.  EPA  Finding  that  National  LEV  is  in 
Effect 

4.  SIP  Revisions 

VI.  Incentives  for  Parties  to  Keep 

Commitments  to  Program 

A.  Offramp  for  Manufactiirers  for  OTC 
State  Violation  of  Commitment 

1.  OTC  State  No  Longer  Accepts  National 
LEV  as  a  Compliance  Alternative 

2.  OTC  State  Fails  to  Submit  SIP  Revision 
Committing  to  National  LEV 

3.  OTC  State  Submits  Inadequate  SIP 
Revision  Committing  to  National  LEV 

4.  OTC  State  Without  an  Existing  ZEV 
Mandate  Adopts  a  Backstop  ^EV 
Mandate 

B.  Offiamp  for  Manufecturers  if  OTC  State 
or  Manufacturer  Legitimately  Opts  Out 
of  National  LEV 

C.  Offi^mp  for  Manufacturers  for  EPA 
Failure  to  Consider  In-Use  Fuel  Issues 

D.  Offramps  for  OTC  States 

1.  Manufacturer  Opt-Out 

2.  Periodic  Equivalency  Determination 

E.  Lead  Time  Under  Section  177 

Vn.  National  LEV  Will  Produce  Creditable 
Emissions  Reductions  Because  it  is 
Enforceable 

A.  OTC  States  Will  Keep  Their 
Commitments  to  National  LEV 

B.  It  is  Unlikely  That  National  LEV  Would 
Be  Found  Not  to  Produce  Emission 
Reductions  Equivalent  to  OTC  State 
Section  177  Programs 
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C  EPA  is  Unlikely  to  Fail  to  Consider  In- 
Use  Fuels  Dskues  Upon  a  Manufacturer's 
Request       ' 
VIII.  Additionaj  ^visions 

A.  Early  Reduction  Credits  for  Northeast 
Trading  Re^on 

B.  Calcuktioil  of  Compliance  with  Fleet 
Average  NMOG  Standards 

C.  Certification  of  Tier  1  Vehicles  in  a 
Violating  Si  ate 

D.  Provisions  Relating  to  Changes  to  Stable 
Standards    ' 

E.  Nationwide  Trading  Region 

F.  Elimination  of  Five-Percent  Cap  on  Sales 
of  Tier  i  Vehicles  and  TLEVs  in  the  OTR 

G.  Technical  Corrections  to  Final 
Framework  ^ule 

H.  Clarificatiobs  to  Final  Framework  Rule 

1.  OperaUon  df  National  LEV  Vehicles  on 
In-Use  Fuels 

2.  Qarificatioa  of  Banking  and  Trading 
Provisions 

3.  Recordkeeping  Reqitirements 
DC.  Supplemental!  Federal  Test  Procedures 

A.  Background 

B.  Elements  of  the  CARB  Proposal  and 
Applicability  Under  National  LEV 

1.  Test  Procedii^ 

2.  Emission  Stiifadards 

a.  LEVs  and  ULEVs 

b.  Tier  1  Vehidis  and  TLEVs 

3.  Implementation  Schedule 

4.  Implementation  Compliance 

X.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Regulatory  Flexibility 
C  Unfunded  Mandates  Reform  Act 

D.  Congressional  Review  of  Agency 
Rulemaking 

E.  Reporting  and  Recordkeeping 
Requirements 

F.  Effective  Date 

XI.  Judicial  Reviev ' 
Xn.  Statutory  Aufl  ority 


11.  Background ''' 

Today's  Final:  Rule  (FRM)  is  another 
step  towards  a  voluntary  clean  car 
program  ("National  LEV")  that  can  help 
control  emissions  nationwide  as  well  as 
in  the  northeast^  states.  As  discussed 
in  previous  Fedk-al  Register  notices.^ 
there  have  been  l^  number  of  regulatory 
and  other  steps  i^  the  development  of 
this  program.  Tdday's  notice  concludes 
the  fiederal  regulJBitory  steps  necessary  to 
set  up  the  voluntary  clean  car  program, 
which  will  then  come  into  effect  if  the 
auto  manufactuilB|rs  and  the  OTC  States 

'  Although  this  sec|it)n  contains  a  brief  summary 
of  the  National  LEV  program  and  the  process  that 
led  up  to  it.  this  notice  assunrts  that  the  reader  has 
an  in-depth  understanding  of  the  National  LEV 
program  and  is  familiar  with  the  previous  National 
LEV  rulemaking  notices  (i.e..  the  August,  1997. 
Supplemental  Notice  <rf  Proposed  Rulemaking 
(SNPRM):  the  October.  1995.  Notice  of  Proposed 
Rulemaking  (NPR.M);  and  the  June,  1997.  Final 
Framework  Rule  cited  \n  n.2).  Readers  should 
review  those  documeits  for  in-depth  discussion  of 
the  program,  the  proc^is  and  other  background 
information.  ;  ' 

2  See  60  FR  4712  0^4-  24.  1995).  60  FR  52734 
(Oct.  10.  1995):  62  FR  31192  Qune  6. 1997);  62  FR 
44754  (Aug.  22,  1997) 


commit  to  it.  In  Jime  of  this  year,  EPA 
published  a  final  rule  setting  forth  the 
framework  for  the  program,  including 
the  specific  standards  that  would  apply 
to  new  motor  vehicles  if  manufacttuers 
opted  in.  See  62  FR  31192  (June  6. 1997) 
("Final  FramewoA  Rule").  Today's  rule 
finalizes  the  regulations  for  the  National 
LEV  program.  It  is  now  up  to  the  OTC 
States  and  the  auto  manufactiu«rs  to 
determine  whether  the  program  will 
come  into  effect. 

Under  the  National  LEV  program, 
auto  manufacturers  will  have  the  option 
of  agreeing  to  comply  with  tailpipe 
standards  that  are  more  stringent  than 
EPA  can  mandate  prior  to  model  year 
(MY)  2004.  Once  manufacturers  commit 
to  the  program,  the  standards  will  be 
enforceable  in  the  same  manner  that 
other  federal  motor  vehicle  emissions 
control  requirements  are  enforceable. 
See  the  Final  Framework  Rule  at  62  FR 
31201-31223  for  a  detailed  discussion 
of  the  program  structure,  tailpipe  and 
related  standards,  and  legal  authority  for 
and  enforceability  of  National  LEV. 
Manufacturers  have  indicated  their 
willingness  to  volunteer  to  meet  these 
tighter  emissions  standards  if  EPA  and 
the  northeastern  states  (i.e.,  those  in  the 
Ozone  Transport  Commission  (OTC)  or 
the  "OTC  States")  agree  to  certain 
conditions,  including  providing 
manufactiuers  with  regulatory  stability 
and  reducing  regulatory  burdens  by 
harmonizing  federal  and  California 
motor  vehicle  emissions  standards. 

The  National  LEV  program  has  been 
developed  through  an  unprecedented, 
cooperative  effort  by  the  OTC  States, 
auto  manufactiu«rs,  environmentalists, 
fuel  providers,  EPA  and  other  interested 
parties.  The  OTC  States  and 
environmentalists  provided  the 
opportunity  for  this  cooperative  effort 
by  pushing  for  adoption  of  the 
Cahfomia  Low  Emission  Vehicle  (CAL 
LEV)  program  throughout  the  northeast 
Ozone  Transport  Region  (OTR).  Under 
EPA's  leadership,  the  states,  auto 
manufacturers,  environmentalists,  and 
other  interested  parties  then  embarked 
on  a  process  to  develop  a  voluntary 
National  LEV  program,  a  process 
marked  by  extensive  public 
participation  and  a  focus  on  joint 
problem  solving.  See  tha  Final 
Framework  Rule  at  62  FR  31199  and  the 
NPRM  at  60  FR  52739-52740  for  further 
discussion  of  public  participation  in  the 
National  LEV  decision  making  process. 

National  LEV  will  provide  public 
health  and  environmental  benefits  by 
reducing  air  pollution  nationwide.  Both 
inside  and  outside  the  OTR,  National 
LEV  will  reduce  ground  level  ozone,  the 
principle  harmful  component  in  smog, 
as  well  as  emissions  of  other  pollutants. 


including  particulate  matter  (PM), 
benzene,  and  formaldehyde.  The  Final 
Framework  Rule  contains  a  substantive 
discussion  on  the  health  and 
environmental  benefits  of  the  National 
LEV  program.  See  62  FR  31195.  EPA  has 
determined  that  the  National  LEV 
program  will  result  in  emissions 
reductions  in  the  OTR  that  are 
equivalent  to  or  greater  than  the 
emissions  reductions  that  would  be 
achieved  through  adoption  of  the  CAL 
LEV  program  in  the  OTR.  National  LEV 
will  also  provide  manufacturers 
regulatory  stability  and  reduce 
regulatory  burden  by  harmonizing 
federal  and  California  motor  vehicle 
standards.  This  will  reduce  testing  and 
design  costs  for  motor  vehicles,  as  well 
as  allow  more  efficient  distribution  and 
marketing  of  vehicles  nationwide.  See 
the  Final  Framework  Rule  at  60  FR 
31195-31197  and  31224  for  hulher 
discussion  of  the  benefits  of  the 
National  LEV  program. 

In  addition  to  the  national  public 
health  benefits  that  would  result  from 
National  LEV,  the  program  has  been 
motivated  largely  by  the  OTC's  efforts  to 
reduce  motor  vehicle  emissions  either 
by  adoption  of  the  CAL  LEV  program 
throughout  the  OTR  or  by  adoption  of 
the  National  LEV  program.  One  of  the 
OTC  States'  efforts  was  a  petition  the 
OTC  filed  witii  EPA.  On  December  19, 
1994,  EPA  approved  this  petition, 
which  requested  Uiat  EPA  require  all 
OTC  States  to  adopt  the  CAL  LEV 
program  (called  the  Ozone  Transport 
Commission  Low  Emission  Vehicle     * 
(OTC  LEV)  program).  See  60  FR  4712 
(January  24, 1995)  ("OTC  LEV 
Decision").  See  the  Final  Framework 
Rule  at  60  FR  31195  for  a  summary  of 
EPA's  decision.  In  March,  1997,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  affirmed  states'  rights  to  adopt 
the  CAL  LEV  program,  but  reversed 
EPA's  decision  requiring  the  OTC  States 
to  do  so.  Virginia  v.  EPA.  108  F.3d  1397 
(D.C.  Cir.  1997).  Some,  but  not  all.  OTC 
States  have  adopted  CAL  LEV  programs 
to  date. 

Given  statutory  constraints  on  EPA. 
National  LEV  virill  be  implemented  only 
if  it  is  agreed  to  by  the  OTC  States  and 
the  auto  manufacturers.  EPA  does  not 
have  authority  to  force  either  the  OTC 
States  or  the  manufacturers  to  sign  up 
to  the  program.  EPA  cannot  require  the 
auto  manufacturers  to  meet  the  National 
LEV  standards,  absent  the 
manufacturers'  consent,  because  section 
202(b)(1)(C)  of  the  Clean  Air  Act  (CAA. 
or  "the  Act")  prevents  EPA  itself  from 
mandating  new  exhaust  standards 
applicable  before  model  year  2004.  The 
auto  manufacturers  have  indicated  that 
they  would  be  willing  to  opt  into 
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National  LEV  only  if  the  OTC  States 
make  certain  commitments,  including 
committing  to  allow  the  manufacturers 
to  comply  with  National  LEV  in  lieu  of 
certain  CAL  LEV  programs  adopted 
under  section  177  of  the  CAA  (Section 
177  Programs).  EPA  cannot  require  the 
OTC  States  to  make  such  commitments 
(although  EPA  can  issue  regulations  to 
help  nu^e  the  commitments 
enforceable).  Thus,  National  LEV  cannot 
come  into  effect  absent  the  agreement  of 
the  auto  manufacturers  and  the  OTC 
States. 

Over  the  past  several  years,  the  OTC 
States  and  the  auto  manufacturers  have 
conducted  negotiations  to  develop  an 
agreement  on  National  LEV  to  be 
contained  in  a  Memorandum  of 
Understanding  (MOU).  The  parties  have 
reached  agreement  on  most  provisions 
of  the  National  LEV  program.  Each  side 
has  sent  EPA  an  MOU  that  it  has 
initialed,  indicating  its  agreement  with 
the  National  LEV  program  as  contained 
in  that  Memorandum  of 
Understanding.'  Although  there  are 
differences  in  the  two  Memoranda,  they 
show  that  agreement  has  been  reached 
between  the  OTC  States  and  the  auto 
manufacturers  on  most  of  the  provisions 
of  the  National  I^V  program.  Based  on 
the  MOUs  provided  to  the  Agency,  EPA 
issued  the  Final  Framework  Rule  on 
Jime  6,  1997,  setting  the  framework  for 
and  describing  most  of  the  elements  of 
the  National  LEV  program. 

Although  the  parties  had  hoped  to 
jointly  sign  a  comprehensive  MOU 
affirming  their  mutual  agreement  on  the 
National  LEV  program,  the  parties  now 
agree  that  further  discussions  are 
unlikely  to  result  in  resolution  of  the 
last  outstanding  issues.  Nonetheless, 
EPA  and  the  parties  believe  that 
National  LEV  would  provide  substantial 
public  health  and  environmental 
benefits.  Failure  to  come  to  agreement 
on  a  National  LEV  program  would  be  a 
significant  lost  opportunity  to  improve 
the  nation's  air  quality. 

EPA  believes  there  is  sufficient 
common  ground  between  the  parties  to 
provide  a  basis  for  a  National  LEV 
program  to  which  all  parties  could  agree 
to  opt  into.  EPA  believes  that  finalizing 
a  program  for  the  OTC  States  and 
manufacturers  to  e.valuate  as  a  whole 
presents  the  greatest  likelihood  that  the 
country  will  achieve  the  benefits  of 
National  LEV,  on  which  many 
stakeholders  worked  hard  over  the 
years.  EPA  encourages  the  auto 
manufacturers  and  OTC  States  to  opt  in 
so  the  country  does  not  lose  the 
significant  benefits  of  National  LEV. 


Today's  final  rule  (FRM)  finali2MS 
regulations  on  issues  relating  to  how  the 
OTC  States  will  voluntarily  opt  in  to  the 
National  LEV  program  and  commit  to 
allow  motor  vehicle  manufactiu«rs  to 
comply  with  the  National  LEV  program 
in  lieu  of  state  Section  177  Programs. 
These  issues  include  the  duration  of  the 
OTC  State  commitments,  the 
instruments  and  process  through  which 
the  OTC  States  will  commit  to  the 
program,  and  the  substantive  details  of 
their  commitments. 

Today's  FRM  also  addresses  several 
other  outstanding  structural  details  of 
the  National  LEV  program.  These 
provisions  include  the  timing  of  OTC 
State  and  auto  manufacturer  opt-ins  to 
the  National  LEV  program,  incentives 
for  the  parties  to  keep  their 
commitments  to  the  National  LEV 
program  and  conditions  under  which 
OTC  States  and  manufacturers  could 
exit  the  program  ("offramps").  and  the 
start  date  of  the  National  LEV  program. 

In  addition,  today's  FRM  includes 
several  modifications  and  clarifications 
of  several  issues  addressed  to  some 
extent  in  the  Final  Framework  Rule. 
These  include  provisions  relating  to 
how  the  off-cycle  supplemental  federal 
test  procedure  would  apply  to  National 
LEV  vehicles  and  provisions  relating  to 
banking  and  trading  of  emissions 
credits.  For  additional  explanation  of 
the  rationale  for  today's  rule  and 
responses  to  comments,  see  the 
Summary  and  Analysis  of  Comments  for 
the  Final  Rule. 

m.  National  LEV  Start  Date 

In  the  SNPRM,  EPA  proposed  to  have 
the  National  LEV  program  start  in 
MY1999.  which  reflected  a  change  &t)m 
the  original  proposed  start  date  of 
MY1997.5  See  62  FR  44756-57.  EPA 
explained  that  this  change  in  the  start 
date  was  necessary  because  requiring  a 
start  date  of  MY1997  or  MY1998  was 
unreahstic  given  the  delays  associated 
with  finalizing  the  program  and  the 
inability  of  manufactxirers  to  produce 
and  certify  National  LEV  vehicles  before 
MY1999.  Additionally,  EPA  noted  that 
there  was  no  longer  a  legal  requirement 
for  National  LEV  to  produce  emissions 
reductions  at  least  equivalent  to  those 
that  would  be  produced  by  OTC  LEV 
due  to  the  court  case  overturning  EPA's 
decision  granting  the  OTC's  petition. 
(See  Virginia  v.  EPA,  supra.)  EPA 
received  no  negative  comments 
regarding  this  proposed  change  in 
program  start  date.  EPA  is  today 
finalizing  its  proposal  to  have  the 


National  LEV  program  start  in  MY1999 
in  the  OTR. 

The  change  in  program  start  date 
reflects  in  part  EPA's  belief  that,  given 
the  voluntary  nature  of  the  National 
LEV  program,  it  would  be  unreasonable 
to  retain  the  MY1997  start  date  and  have 
the  program  begin  with  some 
manufacturers  having  debits  fixim  not 
meeting  the  fleet  average  NMOG 
standards  for  MY1997  and  MY1998. 
Such  debits  would  be  difficult  to  erase 
given  the  increasing  stringency  of  the 
fleet  average  NMOG  standards  and  the 
limited  ability  of  manufacturers  to 
modify  their  production  plans  quickly, 
once  the  program  is  in  efliect,  to 
manufacture  a  number  of  National  LEV 
vehicles  sufficient  to  demonstrate 
compliance  with  the  applicable  fleet 
average  NMOG  standards. 

The  MY1999  start  date  for  the 
National  LEV  program  does  not  mean 
that  the  program  is  being  delayed  two 
years,  but  merely  that  the  National  LEV 
requirements  for  MY1997  and  MY1998 
are  being  dropped  fit)m  the  regulations. 
Therefore,  the  fleet  average  NMOG 
standards  for  MY1999  are  0.148  g/mi  for 
light-duty  vehicles  and  light-duty  trucks 
(0-3750  pounds  LVW)  and  0.190  g/mi 
for  light-duty  trucks  between  3750-5750 
pounds  LVW.  As  stated  above,  the 
MY2001  nationwide  fleet  average 
NMOG  standards  remain  imchanged. 

EPA  also  took  comment  on  allowing 
manufacturers  to  sell  California-certified 
vehicles^  instead  of  National  LEV 
vehicles  throughout  the  Northeast 
Trading  Region  (NTR)  for  MY1999  and 
MY2000  as  a  means  to  help 
manufactvu^rs  meet  their  fleet  average 
NMOG  standards  for  these  two  model 
years.  Manufacturers  expressed  concern 
that  they  might  have  difficulty 
producing  and  certifying  National  LEV 
vehicles  for  MY1999  given  that 
certification  of  MY1999  vehicles  will 
likely  start  before  EPA  is  able  to  find 
that  National  LEV  is  in  effect.  EPA 
believes  it  is  appropriate  to  provide 
some  limited  flexibility  to 
manufacturers  in  a  way  that  does  not 
imdercut  the  environmental  benefits  of 
the  fleet  average  NMOG  standards  in  the 
first  year  of  the  program.  Thus,  for 
MY1999  only,  EPA  will  issue  federal 
National  LEV  certificates  that  will  allow 
manufacturers  to  sell  California-certified 
TLEV.  LEV,  ULEV.  and  ZEV  vehicles 
throughout  the  NTR  and  will  count 


»  See  Docket  No.  A-95-26.  IV-G-31  and  IV-G- 
34. 


>The  National  LEV  program  will  start  in  MY2001 
nationwide.  The  nationwide  start  date  was  not  at 
issue  in  the  SNPRM. 


^''California-certified  vehicles",  as  the  term  is 
used  in  this  rule,  are  those  vehicles  which  have 
received  an  Executive  Order  from  California  and  a 
federal  certificate  of  conformity  which  allows  the 
sale  of  such  vehicles  only  in  the  state  of  California 
and  other  states  that  have  adopted  the  California 
motor  vehicle 'emission  standards  under  SecUon 
177  of  the  Clean  Air  Act 


UMI 
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those  vehicles  io  determine  compliance 
with  National  LEV  requirements.  For 
MY2000,  EPA  will  also  issue  certificates 
that  will  allow  Inanufacturers  to  sell 
Califomia-cenjilBed  TLEVs  throughout 
the  NTR  and  tft  count  those  vehicles  to 
determine  coiApliance  with  National 
LEV  requiremiJits. 

The  harmonijcation  of  the  federal  and 
California  motor  vehicle  emission 
requirements  have  left  few  differences 
between  National  LEV  and  California- 
certified  TLEV  «nd  cleaner  vehicles. 
EPA  believes  thjat  production  and 
certification  o^  Vehicles  meeting  both 
federal  and  California  requirements, 
done  currently  by  s(Hne  manufacturers, 
should  be  much  more  attractive  when 
the  National  LEV  program  is  in  effect. 
However,  progttm  differences  do  exist 
and  federal  requirements  such  as  the 
Certification  S^^it  Test  (CST)  and  high- 
altitude  requirements  remain  part  of  the 
federal  program.'  Using  Federal 
certificates  to  allow  manufacturers  to 
certify  and  selllMYl999  California- 
certified  TLEV^,|LEVs,  ULEVs.  and 
ZEVs  throughojjjt  the  NTR  will  give 
them  an  additiotial  mechanism  to 
comply  with  thia  fleet  average  NMOG 
standards  by  infaeasing  the  production 
and  sale  of  their  California-certified 
vehicles.  Manufacturers  may  still  certify 
and  sell  Nation^  LEV  vehicles  for 
MY1999  using  ^e  National  LEV 
program  requirements,  and  such 
vehicles  could  be  sold  nationwide.  EPA 
is  not  allowing  sale  of  California  Tier  1 
vehicles  throughout  the  NTR  because 
EPA  does  not  believe  that  certification 
of  vehicles  to  California  Tier  1  standards 
proves  that  such  vehicles  meet  the 
Federal  Tier  1  tailpipe  emission 
standards  and  EI^A  cannot  justify 
replacing  Federal  Tier  1  vehicles  with 
California  Tier  1  vehicles  in  the  federal 
motor  vehicle  eo^issions  program.  EPA 
has  consistently!  ^ken  this  position  on- 
California  Tier  1  irehicles  throughout 
the  development  of  the  National  LEV 
program.  | 

Califomia-cer^ed  TLEVs.  LEVs, 
ULEVs  and  ZEV6|can  be  sold  in  the  NTR 
in  MY1999  if  th^i  receive  a  federal 
National  LEV  certificate.  This  certificate 
will  state  that,  for  MY1999.  a  California- 
certified  vehicle  sold  in  the  NTR  only 
will  be  considered  a  National  LEV 
vehicle  and  meet  all  National  LEV 
requirements.  EPA  believes  that  the 


'There  are  different  federal  and  California  test 
procedures  for  evapoaative  emissions. 
Manufacturers  generally  use  the  option  in 
California's  regulations  which  allows  testing  using 
the  federal  requiremenls.  EPA  expects 
manufacturers  will  continue  using  this  option  when 
certifying  vehicles  for  sale  in  California.  The 
National  LEV  program  requires  emission  testing 
using  the  federal  requirements. , 


compliance  testing  done  to  obtain  a 
California  certificate  of  conformity  for 
these  vehicle  categories  is  sufficient  to 
meet  the  certification  requirements  for 
the  National  LEV  program  in  MY1999. 
Allowing  California  certification  to 
substitute  for  National  LEV  certification 
for  vehicles  sold  in  the  NTR  does  not 
mean  that  EPA  is  waiving  compliance 
with  the  Certification  Short  Test  (CST) 
and  high-altitude  requirements. 
However,  EPA  believes  that  a  vehicle 
complying  with  the  MY1999  California 
TLEV.  LEV,  ULEV.  or  ZEV  emission 
standards  will  also  most  likely  meet  the 
Federal  Tier  1  CST  and  high-altitude 
requirements.  Currently.  Federal  Tier  1 
vehicles  are  being  certified  as  meeting 
the  CST  and  high-altitude  requirements 
and  EPA.  in  its  certification  review  and 
testing,  has  not  identified  any  problems 
manufacturers  have  had  in  complying 
with  these  two  requirements.  EPA 
expects  that  California-certified  TLEVs. 
LEVs.  ULEVs.  and  ZEVs  would  also 
meet  the  Federal  Tier  1  CST  and  high- 
altitude  certification  requirements  and 
is  thus  willing  to  allow  a  degree  of 
uncertainty  regarding  actual 
demonstration  of  compliance  with  these 
requirements  in  MY1999  in  order  to 
facilitate  the  start  of  the  National  LEV 
program  for  those  manufacturers  which 
may  find  it  difficult  to  certify  and  sell 
National  LEV  vehicles  in  the  NTR.  EPA 
does  not  believe  it  is  appropriate  to 
waive  demonstration  with  these 
requirements  beyond  MY1999  because 
manufacturers  will  have  had  sufficient 
time  to  incorporate  compliance  with  the 
CST  and  high-altitude  requirements  into 
their  MY2000  National  LEV  vehicles. 
EPA  believes  there  should  be  minimal 
adverse  environmental  impact  from 
substituting  California-certified  TLEVs, 
LEVs,  ULEVs  and  ZEVs  for  National 
LEV  vehicles  in  MY1999. 

Today's  Final  Rule  addresses  the 
issue  of  National  LEV  vehicle  sales  in 
MY1999  by  issuing  a  Federal  National 
LEV  certificate  to  those  vehicles  sold  in 
the  NTR  instead  of  expanding  current 
policies  and  allowing  the  sale  of 
Cahfomia-certified  vehicles  throughout 
the  NTR.  By  granting  a  Federal 
pertificate  to  these  vehicles,  EPA  retains 
its  authority  to  enforce  the  provisions  of 
the  National  LEV  program.  Compliance 
with  many  of  these  provisions,  such  as 
compliance  with  the  fleet  average 
NMCXi  requirements  and  credit  trading, 
is  dependent  on  meeting  conditions 
associated  with  the  National  LEV 
certificate.  EPA  is  not  waiving 
compliance  with  the  National  LEV 
requirements  in  the  NTR  in  MY1999.  By 
requiring  a  federal  National  LEV 
certificate  for  MY1999  California- 


certified  vehicles  sold  in  the  NTR,  this 
provision  ensures  that  EPA  may  enfort» 
all  of  the  National  LEV  regulations 
applicable  to  MY1999  vehicles.^ 
California-certified  vehicles  receiving  a 
Federal  National  LEV  certificate 
allowing  sale  in  the  NTR  may  not  be 
sold  outside  the  NTR. 

EPA  believes  it  is  also  appropriate  to 
issue  Federal  certificates  that  will  allow 
manufacturers  to  sell  California-certified 
TLEVs  throughout  the  NTR  in  MY2000. 
As  discussed  below  in  sections  Vm.E 
and  IX.  EPA  does  not  expect 
manufacturers  to  produce  and  sell  many 
TLEVs  after  MY2000  because  other 
provisions  in  the  National  LEV  and 
California  LEV  programs  will  provide 
incentives  and  requirements  which  will 
minimize  TLEV  production.  EPA 
believes  it  would  be  more 
environmentally  beneficial  and  cost- 
effective  to  have  manufacturers  use  their 
resources  to  certify  and  produce  cleaner 
LEVs  and  ULEVs  rather  than  TLEVs, 
which  will  shortly  be  phased  out  of 
production.'  Issuing  Federal  certificates 
to  allow  manufacturers  to  sell 
California-certified  TLEVs  in  the  NTR  in 
KfY2000  does  not  mean  that  more 
TLEVs  will  be  sold  in  this  region 
because  manufacturers  will  still  need  to 
demonstrate  compliance  with  the  fleet 
average  NMOG  standard  in  the  NTR  in 
MY2000.  and  all  TLEVs  sold  in  die  NTR 
are  to  be  included  in  the  compliance 
calculations.  Instead.  EPA  is  making  the 
determination  that  the  environmental 
benefits  of  issuing  Federal  certificates 
allowing  the  sale  of  California-certified 
TLEVs  in  the  NTR  in  MY2000 
outweighs  the  cost  and  any 
environmental  detriment  associated 
with  manufacturers  not  completing  all 
of  the  testing  generally  required  to  meet 
the  certification  requirements  necessary 
to  produce  and  sell  a  National  LEV 
TLEV  in  the  NTR  in  MY2000.  EPA  is 
not  waiving  compliance  with  any 
National  LEV  standards,  but  is  accepting 
California  certification  as  sufficient  to 


•The  manufacturers  have  suggested  that  EPA 
address  the  issue  of  MY  1999  and  MY2000  vehicles 
through  expansion  of  the  cross  border  sales  policy, 
which  currently  allows  sales  of  vehicles  certified  to 
California's  emissions  standards  and  other 
requirements  in  states  contiguous  to.  or  within  50 
miles  of,  California  and  states  that  have  a  program 
adopted  under  section  177  in  place.  See  note  49  for 
further  discussion  of  the  cross  border  sales  policy. 
The  approach  that  EPA  is  adopting  in  todays  rule 
is  separate  from  and  will  have  no  effect  on  the  cross 
border  sales  policy. 

'Manufacturers  can  continue  to  produce  and  sell 
TLEV  vehicles  after  MY2000  under  the  National 
LEV  and  California  LEV  programs  as  long  as  they 
obtain  a  National  LEV  cenificate  for  the  TLEVs  and 
meet  the  applicable  fleet  average  NMOG  standards. 
EPA  is  not  requiring  manufacturers  to  discontinue 
TLEV  production,  which  remains  a  manufacturer 
decision. 
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demonstrate  compliance  with  TLEV 
standards  for  the  purpose  of 
certification. 

This  special  provision  regarding  the 
sale  of  California-certified  TLEVs  is 
applicable  only  in  the  NTR  and  only  in 
MY2000.  This  provision  is  intended  to 
provide  manufacturers  with  flexibility 
in  meeting  the  fleet  average  NMOG 
standards  in  the  NTR.  When  the 
National  LEV  requirements  are  effective 
nationally  in  MY2001,  however, 
manufacturers'  full  production  efforts 
will  be  focused  on  meeting  California 
and  National  LEV  requirements.  If  a 
manufacturer  plans  to  continue 
producing  TLEVs  after  MY2000.  then 
such  vehicles  must  meet  all  of  the 
National  LEV  requirements,  including 
the  CST  and  high-altitude  reqxiirements. 
In  meeting  the  certification 
requirements  for  a  MY2001  National 
LEV  TLEV,  manufacturers  may  carry 
over  any  appropriate  data  from  their 
MY2000. 

EPA  is  not  issuing  Federal  certificates 
allowing  California-certified  vehicles  to 
be  sold  under  National  LEV  outside  the 
NTR  in  MY1999.  There  is  no 
justification  for  allowing  such  sales  and, 
imlike  in  the  NTR,  there  is  no 
requirement  that  manufacturers  produce 
anything  but  Federal  Tier  1  vehicles.  If 
manufacturers  wish  to  generate  early 
reduction  credits  in  the  All  State 
Trading  Region  in  MY1999  and 
MY2000,  they  must  do  so  using 
National  LEV  vehicle  sales  in  that 
region. 

rV.  National  LEV  Will  Produce  Larger 
VOC  and  NOx  Emission  Reductions  in 
tke  OTR  Compared  to  OTC  State 
Adopted  Section  177  Programs 

Modeling  done  in  support  of  the  Final 
Framework  Rule  showed  that  the 
National  LEV  program  would  provide 
greater  emission  reductions  than  those 
fit>m  OTC  LEV  (which  is  equivalent  to 
state-by-state  adoption  of  the  CAL  LEV 
program  throughout  the  OTR).  See  62 
FR  44757.  The  SNPRM  proposed  several 
changes  to  modeling  assumptions.  As 
proposed,  and  in  light  of  public 
comments,  EPA  has  modified  some  of 
the  assumptions  in  the  modeling, 
particularly  regarding  when  various 
programs  would  start.  This  modeling 
supports  EPA's  conclusion  in  today's 
rule  that,  given  current  assiunptions  and 
best  information  about  future  vehicle 
performance  "^  and  the  migration  of 


people  and  vehicles,  the  NOx  and  VOC 
emission  reductions  fix>m  National  LEV 
are  equivalent  to  or  greater  than  those 
&t)m  state-by-state  adoption  of  Section 
177  Programs  throughout  the  OTR. 

The  first  set  of  changes  to  the 
modeling  relates  to  the  start  dates  of 
National  LEV  and  Section  177  Programs. 
As  proposed  in  the  SNPRM,  the  updated 
modeling  includes  a  start  date  of 
MY1999  (rather  than  MY1997)  for  the 
National  LEV  program.  The  updated 
modeling  analysis  for  the  OTC  State 
Section  177  Programs  (in  the  absence  of 
National  LEV)  also  more  acciu'ately 
reflects  expected  reductions  fi'om  OTC 
State  Section  177  Programs  than  did  the 
analysis  described  in  the  Final 
Framework  Rule.  The  modeling  for  that 
rule  assumed  that  all  of  the  OTC  States 
had  Section  177  Programs  in  effect  for 
MY1999  and  later.  In  reality,  only  six  of 
the  OTC  States  have  adopted  programs 
that  could  be  effective  in  MY1999  and 
there  is  no  longer  a  specific  legal 
requirement  for  the  other  states  to  adopt 
a  Section  177  Program.  Thus,  EPA's 
analysis  assumes  Section  177  Programs 
will  exist  only  in  those  OTC  States  that 
have  adopted  a  Section  177  Program." 
EPA  believes  that  this  realistic 
assiunption  is  the  proper  comparison  to 
National  LEV  since  legally,  individual 
state  adoption  is  the  only  manner  in 
which  California  vehicles  can  be 
required  in  the  Northeast. 

EPA  believes  its  current  modeling 
makes  the  appropriate  assiunptions  and 
correctly  estimates  a  realistic  level  of 
OTC  State  Section  177  Programs. 
However,  to  test  its  assumptions,  EPA 
also  ran  as  a  third  case  a  sensitivity 
analysis  assuming  that  all  of  the  OTC 
States  adopted  Section  177  Programs. 
For  the  six  OTC  States  without  a  Section 
177  Program  in  place  as  of  July  1. 1997, 


"EPA's  National  LEV  modeling  does  not 
incorporate  any  facton  relating  to  the  effect  of  fuel 
sulfur  levels  on  the  emissions  performance  of 
National  LEV  vehicles,  outside  of  any  factors 
already  included  in  the  MOBILE  5a  modeL  Studies 
being  conducted  by  the  auto  and  oil  industries 
analyzing  the  impact  of  sulfur  on  the  emissions 


performance  of  LEV  vehicles  are  ongoing.  EPA  has 
not  attempted  to  quantify  a  sulfur  impact  on 
National  LEV  vehicle  emissions  as  part  of  the 
equivalency  modeling  because  the  studies  and 
associated  analyses  have  not  yet  been  completed. 
Additionally,  any  quantifiable  impact  would  apply 
to  both  the  National  LEV  and  OTC  Sute  Section  177 
Programs  and  would  not  alter  any  equivalency 
determination. 

■  ■  Start  date  assumptions  for  EPA's  modeling  are 
MY1999  for  the  National  LEV  program  in  the  OTR. 
MY2001  for  the  National  LEV  program  nationwide. 
MY1996  for  Section  177  Programs  in  New  York  and 
Massachusetts,  MY1998  for  a  Section  177  Program 
in  Connecticut,  and  MY1999  for  Section  177 
Programs  in  Rhode  Island,  New  Jersey,  and 
Vermont.  The  dates  for  state  Section  177  Programs 
reflect  the  effective  dates  for  current  state  Section 
177  Programs.  Maine  has  taken  steps  to  adopt  a 
Section  177  Program.  EPA  has  included  Maine  with 
the  other  six  OTC  States  that  have  adopted  a 
Section  177  Program,  and  has  given  Maine's 
program  a  start  date  of  MY2001.  recognizing  that 
even  though  Maine  has  not  yet  completed  all  the 
steps  to  make  its  program  go  into  effect,  it  has 
finished  most  of  the  actions  and  is  expected  to 
complete  its  adoption  actions  in  the  near  future. 


EPA  assumed  that  the  programs  became 
effective  in  MY2001,  the  earliest  time  a 
state  that  had  not  yet  adopted  a  Section 
177  Program  could  legally  enforce  such 
a  program,  given  the  two  year  lead  time 
requirement  in  section  177  of  the  Act. 
This  analysis  showed  that,  even  with  all 
13  OTC  States  having  a  Section  177 
Program  in  place  at  the  earliest  possible 
times,  National  LEV  still  provided 
greater  emission  reductions  in  the 
Northeast. 

EPA  has  also  changed  some  of  its 
modeling  assumptions  regarding  the 
status  of  federal  and  state  motor  vehicle 
programs  in  MY2005  and  later,  in  part 
as  a  result  of  changes  EPA  made 
regarding  the  duration  of  National  LEV. 
To  the  extent  possible,  EPA  has 
attempted  to  make  these  new 
assumptions,  which  affect  all  three 
cases  analyzed  by  EPA.  consistent  from 
one  case  to  the  next.  Although  EPA  has 
made  assumptions  regarding  futiue 
regulatory  actions,  these  assumptions  in 
no  way  limit  EPA's  options  in  fiiture 
regulatory  actions,  nor  do  they  indicate 
that  EPA  has  prejudged  those  future 
actions. 

In  the  National  LEV  case,  EPA 
assumes  National  LEV  will  be  in  place 
in  all  OTC  States  through  MY2005, 
which  is  the  latest  model  year  the 
program  would  be  considered  a 
compliance  alternative  in  those  OTC 
States  which  have  adopted  a  Section 
177  Program  if  EPA  issues  Tier  2 
standards  at  least  as  stringent  as 
National  LEV  standards  by  December 
15,  2000.  In  MY2006,  the  seven  OTC 
States  with  Section  177  Programs 
already  adopted  are  assumed,  for 
modeling  purposes,  to  have  those 
programs  go  into  effect.'^  The  model 
assumes  the  rest  of  the  countiy  will 
have  a  Tier  2  program  which,  for 
modeling  purposes,  is  considered  to  be 
equivalent  to  the  National  LEV  program. 

The  two  modeling  cases  whicn 
analyze  emission  reductions  without  the 
National  LEV  program  assume,  for 
modeling  purposes,^  that  a  Tier  2 
program  equivalent  to  National  LEV 
would  go  into  effect  in  MY2005.  One 
case  assumes  Tier  1  standards  in  effect 
until  then  in  those  states  that  have  not 
adopted  a  Section  177  Program.  The 
other  case  assumes  Tier  1  standards  in 
effect  until  then  in  all  states  outside  the 
OTR  (except  California).  The  MY2005 
start  date  for  Tier  2  was  chosen  as  a 
reasonable  estimation  for  modeling 
purposes,  given  the  National  LEV 
program  deadline  of  December  15.  2000 


Year 

f 

2005  .... 

Nl 

N( 

2007  .... 

Nl 

N< 

2015  .... 

Nr 

"Under  the  National  LEV  program  duration 
reouirements  (see  section  V.A)  the  OTC  States  are 
only  committed  to  have  the  Naitonal  LEV  program 
as  a  compliance  alternative  to  a  Section  177 
Program  until  MY2006. 


UMI 
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date  for  EPA  m  ijion  on  the  Tier  2 
progtam  (which  has  been  incorporated 
into  the  model^g  assumption  for  the 
National  LEV  qase)  in  conjunction  writh 
lead  time  for  manufacturers  to  prepare 
to  comply  with  Tier  2  standards.  The 
MY2005  start  cUte  for  Tier  2  also 
represents  a  re^ionable  midpoint,  for 
modeling  puip^s,  between  the 
MY2004  and  Mt2006  deadlines 
included  in  thai  MOUs.  EPA  is  not 
precluded  by  th0  National  LEV  program 
fix>m  implementing  a  Tier  2  program  in 
MY2004  if  it  determines  Tier  2 
standards  should  apply  in  that  model 
year.  [1 

EPA's  modellr^g  shows  that  National 
LEV  would  achieve  greater  emission 
reductions  in  th^  OTR  than  individual 
OTC  State  Sectitjn  177  Programs.  EPA's 
conclusion  woiild  not  change  even  if  all 
OTC  States  wer«;to  adopt  Section  177 
Programs.  The  dmission  levels  are  listed 
in  the  Table  1  b^low.  The  modeling  is 
based  on  NationjalLEV  starting  in 
MY1999  in  the  CTTR  and  MY2001  in  the 
rest  of  the  country,  with  Federal  Tier  1 
vehicles  making  up  the  federal  non- 
NLEV  fleet.  EPA  did  not  include 
existing  OTC  State  zero  emission 
vehicle  (ZEV)  sales  mandates  in  either 
of  its  modeling  litns  since  these 
mandates  are  notiaffected  by  the 
National  LEV  rula.  ZEV  sales  mandates 
would  thus  have  similar  effects  on 
emission  levels  in  both  modeling  cases 
and  would  not  affect  the  relative 
emissions  benefiit;  of  National  LEV 
compared  to  thoi<i  of  OTC  State  Section 
177Procrams.     | 

All  other  assumptions  used  in  the 
modeling  included  in  the  Final 
Framework  RuleJ  the  SNPRM.  and 
today's  rule  remain  consistent  with 
those  used  througjiout  the  National  LEV 
process.  EPA  belkves  it  is  important  to 
keep  consistent  akbumptions  to  provide 
a  comparison  betvreen  benefits  from  the 
National  LEV  program  and  state  Section 
1 77  Programs  in  the  OTR. 

Table  1.— Ozoi|ife  Season  Weekday 
Emissions  for  Highway  Vehicles 

IN  THE  OTR  (TpNS/DAY) 


Year 

PoHut- 

OTC  State 

National 

ant 

1  CAL  LEV 

LEV 

2005  .... 

NMOG 

1.573 

1,499 

NQx  ..... 

2.526 

2,403 

2007  .... 

NMOQ 

1,480 

1,366 

NOx  ...,. 

2.427 

2,226 

2015  .... 

NMOQ 

1,386 

1,148 

NOx 

2.367 

1,899 

I 

V.  OTC  State  Commitments 

This  section  desoibes  the  substance 
of  the  OTC  States'  Commitments  to  ' 
National  LEV.  It  al|sb  addresses  the 


process  (including  timing]  by  which 
OTC  States  and  auto  manufacturers 
would  commit  to  National  LEV  and  by 
which  EPA  would  find  the  program  in 
effect. 

A.  Duration  of  OTC  State  Commitments 
and  of  the  National  LEV  Program 

Today's  Final  Rule  takes  a  different 
approach  to  the  duration  of  the  OTC 
State  commitments  than  was  proposed 
in  the  SNPRM.  As  discussed  in  the 
SNPRM.  the  MOUs  initialed  by  the  OTC 
States  and  the  auto  manufactiuers  both 
had  the  duration  of  the  National  LEV 
program  (and  hence  the  duration  of  both 
the  OTC  States'  and  the  auto 
manufacturers'  commitments)  depend 
on  whether,  by  January  1,  2001.  EPA 
issued  mandatory  new  motor  vehicle 
standards  ("Tier  2  standards")  that  were 
at  least  as  stringent  as  National  LEV  and 
that  would  go  into  effect  no  later  than 
MY2006.  If  EPA  issued  the  specified 
standards  by  that  time,  the  auto 
manufacturers  would  stay  in  National 
LEV  until  the  Tier  2  standards  became 
effective,  and  the  OTC  States  would  not 
enforce  their  own  state  Section  177 
Programs  until  MY2006.  If  EPA  did  not 
issue  the  specified  regulations  by  that 
time,  then  National  LEV  would  end 
with  MY2003  and.  starting  in  MY2004. 
in  any  state  where  California  or  OTC 
LEV  standards  were  not  in  place,  the 
applicable  standards  for  manufacturers 
would  revert  back  to  die  federal  Tier  1 
standards.  Altiiough  EPA  rejected  the 
MOU  approach  in  the  Final  Framework 
Rule,  EPA  has  reconsidered  the  issue 
based  on  the  comments  submitted  by 
the  OTC  States  and  the  auto 
manufacturers,  and  has  decided  to 
adopt  the  approach  agreed  upon  by  the 
OTC  States  and  the  auto  manufacturers. 
Thus,  under  40  CFR  1701(c)  and  1705(e) 
and  (g)  of  today's  rule,  the  commitinents 
of  die  OTC  States  and  Uie  auto 
manufacturers  to  National  LEV  last  until 
MY2006,  unless  EPA  fails  to  promulgate 
Tier  2  standards  at  least  as  stiingent  as 
National  LEV  on  or  before  December  15. 
2000.  in  which  case  the  commitments 
last  until  MY2004. '3 

EPA  had  proposed  in  Uie  SNPRM  that 
the  OTC  States  would  commit  to  the 
National  LEV  program  until  MY2006. 
This  meant  that  the  OTC  States  would 
have  committed  to  accept 
manufactmers'  compUance  with 
National  LEV  (or  equally  or  more 
stringent  mandatory  federal  standards) 

"If  EPA  promulgates  Tier  2  standards  at  least  as 
stringent  as  National  LEV  on  or  before  December  15. 
2000.  and  those  standards  are  in  effect  in  MY2004 
or  MY2005.  the  manufacturers  will  become  subject 
to  those  standards  upon  their  effective  date,  but  the 
OTC  States'  commitmenu  to  National  LEV  will  not 
end  until  MY2006. 


as  an  alternative  to  compliance  with  a 
state  Section  177  Program  throu^ 
MY2005.  The  length  of  the  auto 
manufactiuers'  commitment  was  set  in 
the  Final  Framework  Rule.  Under  that 
rule,  manufacturers  that  opted  into  the 
program  would  be  bound  to  comply 
with  National  LEV  until  die  first  model 
year  for  which  manufacturers  would  be 
subject  to  a  mandatory  federal  tailpipe 
emissions  program  at  least  as  stringent 
as  the  National  LEV  program  with 
respect  to  NMOG.  NOx  and  carbon 
monoxide  (CO)  exhaust  emissions 
("Tier  2  standards").  Under  section 
202(b)(1)(C)  of  die  Clean  Air  Act.  EPA 
could  not  mandate  such  standards  prior 
to  MY2004.  Thus,  the  manufacturers' 
commitment  to  National  LEV  was  to  last 
at  least  until  MY2004  and  could  last 
longer. 

hi  the  Final  Framework  Rule.  EPA  did 
not  accept  the  MOU  provisions  for 
setting  the  duration  of  the  National  LEV 
program.  EPA  rejected  the  MOU 
provisions  because  it  was  concerned 
about  setting  up  a  program  that  would 
have  the  country  take  a  step  backward 
environmentally  if  the  Agency  failed  to 
act  by  a  specified  deadUne.  EPA  has 
reconsidered  its  views. 

The  main  reason  for  changing  the 
program  duration  is  the  comments 
received  from  die  OTC  States  and  die 
auto  industiy.  The  auto  industiy  made 
it  clear  diat  stabiUty  until  MY2006  is 
very  important,  and  the  OTC  States 
were  clear  diat  Uiey  were  uncomfortable 
with  committing  to  allow  National  LEV 
as  a  compUance  alternative  until 
MY2006  if  EPA  were  not  to  issue  Tier 
2  standards  by  January  1,  2001.  The 
OTC  States"  primary  reason  for  wanting 
to  tie  the  duration  of  the  program  to 
promulgation  of  Tier  2  standards  is  that 
they  need  to  know  sooner  rather  than 
later  how  the  Tier  2  standards  and  die 
CaUfomia  LEV  program  compare  so  that 
they  can  determine  whether  they  will 
need  to  have  an  enforceable  California 
LEV  program  to  meet  their  air  quafity 
goals.  EPA  believes  diat  an  orderly  air 
quality  planning  process  is  important 
and  behoves  diat  the  OTC  States  are  in 
the  best  position  to  know  what  would 
be  most  useful  to  them  in  that  process. 
EPA  has  decided  to  defer  to  die  OTC 
States'  judement  on  this  matter. 

Having  decided  that  die  length  of  die 
OTC  States'  commitment  should  depend 
on  whether  EPA  issues  Tier  2  standards. 
EPA  believes  it  would  be  unfair  not  to 
have  the  manufacturers'  commitment 
also  depend  on  whether  EPA  issues  Tier 
2  standards.  First,  diat  is  die  agreement 
diat  was  reached  by  die  OTC  States  and 
the  manufacturers.  It  would  be  unfair  to 
hold  the  manufacturers  in  for  longer 
than  they  had  agreed  to  in  the  MOU 
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while  giving  the  OTC  States  the  benefit 
of  the  agreement.  Second,  an 
unintended  consequence  of  EPA 's 
decision  not  to  tie  the  end  of  National 
LEV  to  EPA's  issuance  of  the  Tier  2 
regulations  is  that  several  groups 
interpreted  that  as  a  signal  that  EPA  was 
not  intending  to  perform  its  statutory 
duty  under  CAA  section  202(i)(3)  to 
evaluate  the  need  for,  technological 
feasibility  of,  and  cost  effectiveness  of 
new  standards,  and  to  issue  new 
standards  if  warranted.  EPA  has  every 
intention  of  meeting  its  statutory 
obligations  under  the  CAA  and  does  not 
want  to  send  a  contrary  message.  Third, 
EPA  now  believes  that  if  National  LEV 
comes  into  effect  and  manufacturers 
change  all  their  manufacturing  facilities 
over  to  build  LEV  technology,  it  is 
highly  unlikely  that  they  would  actually 
change  the  technology  back  to  Tier  1.  A 
combination  of  the  cost  of  changing 
back  to  old  technology  and  adverse 
publicity  from  selling  "dirty"  cars 
probably  should  be  sufficient  incentive 
to  keep  manufacturers  using  LEV 
technology.  One  manufacturer's 
decision,  announced  this  summer,  to 
sell  LEV  technology  (albeit  certified  at 
Tier  1  levels)  nationally  and  various 
marketing  campaigns  touting  clean  cars 
are  evidence  that  "clean"  cars  can  be 
used  as  a  selling  point.  Thus,  today's 
Final  Rule  modifies  the  duration  of  the 
manufacturers'  commitment  to  National 
LEV. 

B.  Timing  of  OTC  State  Commitments, 
Manufacturer  Opt-Ins,  and  EPA  Finding 
That  National  LEV  Is  in  Effect 

EPA  is  establishing  a  process  and 
deadlines  for  the  OTC  States  and  the 
manufacturers  to  opt  into  the  National 
LEV  program  and  for  EPA  to  find  the 
program  in  effect.  The  process  and 
timing  are  imchanged  horn  EPA's 
proposal  in  the  SNPRM.  Because 
National  LEV  needs  to  be  in  place  as 
soon  as  possible  to  ensure  that  it  is 
available  for  MY1999,  40  CFR  86.1706 
sets  the  following  deadlines  based  on 
the  date  of  signature  of  this  Final  Rule.  '* 
Seventy-five  days  from  signature  of  this 
FRM,  EPA  must  determine  whether  the 
National  LEV  program  is  in  effect  (see 
section  V.C.3  below  for  the  criteria  for 
finding  National  LEV  in  effect).  This 
finding  will  be  based  on  the  OTC  States' 
initial  opt-in  packages  from'  their 
Governors  and  state  environmental 
commissioners  or  secretaries  (discussed 
below  in  section  V.C)  that  were 
submitted  no  later  than  45  days  from  the 


■*EPA  will  provide  directly  affected  parties 
actual  notice  and  make  copies  of  the  FRM  available 
within  a  week  of  signature.  Upon  request,  copies  of 
the  FRM  will  also  be  made  available  to  other  parties 
in  the  same  timeframe. 


date  of  signature  of  this  nde  and  on  the 
manufacturers'  opt-ins  submitted  no 
later  than  60  days  from  signature  of  this 
rule.  '5  If  EPA  finds  National  LEV  in 
effect,  all  parties  are  bound  by  their 
commitments  to  the  program.  While  any 
party  that  misses  its  deadline  for  opt-in 
is  not  barred  from  submitting  a  late  opt- 
in,  EPA  is  only  required  to  consider 
timely  opt-ins  in  determining  whether 
National  LEV  is  in  effect.  Moreover, 
given  the  very  short  timeframe  for  the    . 
opt-in  process  and  the  feet  that  some 
parties  may  be  reluctant  to  opt  in  before 
they  know  whether  others  will  do  so,  a 
late  opt-in  is  likely  to  jeopardize  the 
start-up  of  the  program. 

As  proposed,  after  the  initial  opt-ins 
and  an  EPA  finding  that  the  program  is 
in  effect,  the  OTC  States  will  generally 
have  one  year  from  the  date  of  the  in- 
effect  finding  to  submit  the  final  portion 
of  their  opt-ins,  which  is  a  SIP  revision 
committing  the  state  to  the  National 
LEV  program  and  allowing 
manufacturers  to  comply  with  National 
LEV  as  an  alternative  to  a  state  Section 
177  Program,  as  described  in  more 
detail  in  section  V.C.4  below.  For  a  few 
states,  specifically  Delaware,  New 
Hampshire^  Virginia  and  the  District  of 
Columbia,  the  deadline  is  eighteen 
months,  rather  than  one  year,  from  the 
date  of  the  in-effect  finding.  These  states 
have  particular  circumstances  related  to 
their  state  rulemaking  processes  that 
make  a  one-year  deadline  unrealistic.  If 
a  state  were  to  miss  its  deadline  for 
submission  of  its  SIP  revision 
committing  to  National  LEV,  the 
manufacturers  would  have  the 
opportunity  to  opt  out  of  the  program, 
as  discussed  further  in  section  VI. 

C.  OTC  State  Commitments. 
Manufacturer  Opt-Ins,  and  EPA  Finding 
That  National  LEV  Is  in  Effect 

This  section  describes  the  process  for 
the  OTC  States  and  the  manufacturers  to 
commit  to  the  National  LEV  program 
and  for  EPA  to  find  the  program  in 
effect.  This  includes  how  the  OTC 
States  will  commit  to  the  program,  the 
elements  of  their  commitments,  the 
permissible  conditions  on  OTC  State 
and  manufacturer  opt-ins,  and  the 
criteria  that  EPA  will  use  to  find  the 
program  in  effect. 

1 .  Initial  Opt-In  by  OTC  States 

As  proposed,  the  OTC  States  will 
commit  to  National  LEV  in  two  steps, 
the  first  of  which  is  an  opt-in  package 
from  each  state's  Governor  and 
environmental  commissioner,  indicating 


the  OTC  State's  intent  to  opt  into 
National  LEV.  The  second  step  is  a  SIP 
revision  incorporating  the  CXTC  States' 
commitment  to  National  LEV  in  state 
regulations,  which  EPA  will  approve 
into  the  federally-enforceable  SIP. 

To  opt  into  National  LEV,  within  4S 
days  of  signature  of  this  rule,  the 
Governor  (or  Mayor,  in  the  District  of 
Columbia)  will  sul»nitto  EPA  an 
executive  order  or  a  letter  committing 
the  OTC  State  to  the  National  LEV 
program.  As  specified  in  40  CFR 
86.1705(e),  the  executive  order  or  letter 
will  contain  three  main  elements.  First, 
it  will  state  that  its  purpose  is  to  opt  the 
state  into  National  LEV.  Second,  it  will 
state  that  the  Governor  is  forwarding  a 
letter  signed  by  the  head  (tf  the  state 
environmental  agency  (or  other 
appropriate  agency  or  department), 
which  specifies  the  details  of  the  state's 
commitment,  to  the  National  LEV 
program.  Third,  it  will  state  that  the 
Governor  has  directed  the  head  of  the 
state  enviroiunental  agency  to  take  the 
necessary  steps  to  adopt  regulations  and 
submit  a  SIP  revision  committing  the 
state  to  National  LEV  in  accordance 
with  the  requirements  of  the  National 
LEV  regulations.  In  addition,  OTC  States 
with  existing  ZEV  mandates  '^  may  add 
language  confirming  that  the  opt-in  will 
not  affect  the  state's  requirements 
pertaining  to  ZEVs. 

The  Governor's  executive  order  or 
letter  will  enclose  a  letter  signed  by  the 
state  environmental  commissioner  or 
secretary  of  the  appropriate  state 
department  ("commissioner's  letter"), 
which  specifies  the  details  of  the  state's 
commitment  to  National  LEV. 
Alternatively,  if  an  OTC  State  has 
proposed  regulations  meeting  the 
requirements  for  a  SIP  revision  specified 
below,  the  state  may  substitute  the 
proposed  regulations  for  the  portions  of 
the  commissioner's  letter  for  which  they 
are  duplicative.  In  that  case,  the 
Governor  will  send  to  EPA  the 
Governor's  executive  order  or  letter,  the 
proposed  regulations,  and  a  letter  bom 
the  commissioner,  which  will  contain 
the  elements  specified  below  that  were 
not  included  in  the  proposed 
regulations. 

As  proposed,  the  commissioner's 
letter  will  include  the  following 
elements.  First,  it  will  indicate  that 
National  LEV  would  achieve  reductions 
of  VOC  and  NO.  emissions  equivalent  to 
or  greater  than  the  reductions  that 


"  If  one  of  these  deadlines  would  otherwise  foil 
on  a  weekend  or  federal  holiday,  the  FRM  sets  the 
deadline  as  the  next  business  day. 


>*ZEV  mandates  are  those  state  regulations  or 
other  laws  that  impose  (or  purport  to  impose) 
obligations  on  auto  manufacturers  to  produce  or  sell 
a  certain  number  or  percentage  of  ZEVs.  Any  OTC 
State  with  a  ZEV  mandate  that  was  adopted  prior 
to  the  signature  date  of  this  rule  is  considered  a 
state  with  an  existing  ZEV  mandate. 
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would  be  achieved  through  state 
adopted  Sectioij  ri  77  Programs  in  the 
OTR.  Second,  it  Will  indicate  that  the 
state  intends  National  LEV  to  be  the 
state's  new  motb^  vehicle  emissions 
control  prograral.i Third,  it  will  state  that 
for  the  diuationlof  the  state's 
participation  in  National  LEV,  the  state 
will  accept  Natippal  LEV  or  mandatory 
federal  standardly  of  at  least  equivalent 
stringency  as  a  compliance  alternative 
to  any  state  Section  177  Program.  As 
EPA  is  defining  it  here,  a  state  Section 
177  Program  isayy  regulation  or  other 
law.  except  a  ZBV  mandate,  adopted  by 
an  OTC  State  in  accordance  with  section 
177  and  which  is  applicable  to 
passenger  cars.  Ijight-duty  trucks  up 
through  6,000  pounds  GVWR.  and/or 
medium-duty  vehicles  from  6.001  to 
14.000  pounds  GVWR  if  designed  to 
operate  on  gasoline,  as  these  vehicle 
categories  are  denned  under  the 
California  regulaitlons.  (This 
commiUnent  wopjd  not  restrict  states 
from  adopting  ahd  implementing 
requirements  under  section  177  for 
heavy-duty  trucks  and  engines  and 
diesel-powered  vehicles  l»tween  6,001 
and  14,000  pounds  GVWR.)  The  letter 
will  further  state|<hat  the  state's 
participation  in  Nlational  LEV  extends 
until  MY2006,  except  as  provided  in  the 
National  LEV  regulations'  provisions 
addressing  the  dijiration  of  the  OTC 
State  commitmeii^  and  state  offramps. 
However,  in  a  chwige  from  the  proposal 
(discussed  in  sec  ion  V.A  above),  the 
letter  will  add  thi  it  if  no  later  than 
December  15,  20Q0,  EPA  does  not  issue 
mandatory  new  njibtor  vehicle  standards 
("Tier  2  standards^')  at  least  as  stringent 
as  National  LEV  aad  that  would  go  into 
effect  no  later  thab  MY2006,  then  the 
state's  participatiwi  in  National  LEV 
extends  only  until  MY2004,  except  as 
provided  in  the  IS^^tional  LEV  provisions 
for  state  offrampsj  [The  offramps  allow 
the  OTC  States  toj^xit  National  LEV  if 
an  auto  manufacturer  were  to  decide  to 
exit  the  program.  OTC  States  without 
existing  ZEV  mandates  would  add  a 
statement  that  the!  State  accepts  National 
LEV  as  a  compliance  alternative  to  any 
ZEV  mandates.  OTC  States  with  existing 
ZEV  mandates  would  add  a  statement 
that  their  acceptance  of  National  LEV  as 
a  comphance  alteraative  for  state 
Section  177  Progr^s  does  not  include 
or  have  any  effect  ^n  the  OTC  State's 
ZEV  mandates,     j  i 

Fourth,  the  commissioner's  letter  will 
include  both  an  ej^j^licit  recognition  that 
the  manufactiuersjire  opting  into 
National  LEV  in  reliance  on  the  OTC 
States'  opt-ins,  and  a  recognition  that 
the  commitments  ii»  the  initial  OTC 
State  opt-in  packag*  have  not  yet  gone 


through  the  state  rulemaking  process  to 
be  incorporated  into  state  regulations,  so 
they  do  not  yet  have  the  force  of  law; 
in  addition,  the  letter  will  recognize  that 
the  state's  executive  branch  must 
comply  with  any  laws  passed  by  the 
state  legislature  that  might  affect  the 
state's  commitment.  The  manufacturers' 
comments  opposed  inclusion  of  the 
proposed  language  stating  that  the 
provisions  of  the  state's  letter  would  not 
have  the  force  of  law  until  adopted  as 
state  regulations  and  that  the  state  must 
comply  with  any  state  legislation  that 
might  affect  the  commitment.  The 
manufacturers  expressed  concern  that 
these  provisions  imdermine  the  states' 
commitments.  However,  a  number  of 
states  have  indicated  to  EPA  that  they 
could  not  make  a  commitment  of  this 
nature  before  completing  the  states' 
rulemaking  processes,  imless  they 
included  language  to  clarify  the  legal 
nature  of  the  initial  state  commitment. 
In  light  of  the  fact  that  the  states  will  not 
have  sufficient  time  to  complete  a 
rulemaking  before  opting  into  National 
LEV,  EPA  believes  it  is  appropriate  for 
the  opt-in  provisions  to  allow  the  states 
to  include  the  language  that  EPA 
proposed.  EPA  does  not  believe  this 
language  will  in  any  way  affect  the 
degree  to  which  the  states  are  legally  or 
politically  boimd  by  their  initial  opt-ins. 

Fifth,  the  commissioner's  letter  will 
include  an  acknowledgment  that,  if  a 
manufacturer  were  to  opt  out  of 
National  LEV  pursuant  to  the  opt-out 
provisions  in  the  National  LEV 
regulations,  the  transition  from  the 
National  LEV  requirements  to  any  state 
Section  177  Program  or  ZEV  mandate 
would  be  governed  by  the  National  LEV 
regulations.  Sixth,  similar  to  the 
manufactiu«rs'  opt-in  letters,  the 
commissioner's  letter  will  state  that  the 
state  supports  the  legitimacy  of  the 
National  LEV  program  and  EPA's 
authority  to  promulgate  the  National 
LEV  regulations. 

The  OTC  States  have  indicated  that 
they  support  certain  commitments 
regarding  ZEV  mandates  by  including 
those  provisions  in  the  MOU  voted  on 
by  the  OTC  and  initialed  by  the  OTC 
pursuant  to  the  vote.  Consistent  with 
the  provisions  in  the  MOU  initialled  by 
the  OTC.  for  states  without  existing  ZEV 
mandates,  the  commissioner's  letter  will 
state  that  the  state  intends  to  forbear 
from  adopting  a  ZEV  mandate  effective 
during  the  period  of  the  state's 
participation  in  National  LEV.  In  this 
rule,  EPA  is  defining  an  existing  ZEV 
mandate  as  a  ZEV  mandate  adopted  by 
an  OTC  State  prior  to  the  signature  date 
of  this  rule.  The  manufactiuers 
commented  that  the  states  should 
commit  that  they  will  forbear  from 


adopting  ZEV  mandates,  rather  than 
only  stating  their  intent  to  forbear  fit)m 
such  action.  However,  the  OTC  Slates 
have  expressed  their  concern  about 
attempting  to  bind  future  legislatures  in 
this  way  and  have  consistently 
indicated  that  such  language  would  not 
be  acceptable  to  them.  As  it  stated  in  the 
NPRM  (60  FR  52740)  and  SNPRM  (62 
FR  44760)  for  National  LEV,  EPA 
believes  that  the  decision  regarding 
adoption  of  ZEV  mandates  by  OTC 
States  must  be  left  up  to  each  individual 
OTC  State,  to  the  extent  permitted 
under  section  177.  Thus.  EPA  believes 
it  is  appropriate  to  include  the  language 
supported  by  the  OTC  States  here.  If  any 
OTC  State  would  prefer  to  commit  that 
it  will  forbear  ftt)m  adopting  a  ZEV 
mandate,  it  may  make  that  commitment 
in  its  opt-in. 

The  commissioner's  letter  from  OTC 
States  that  have  not  adopted  a  Section 
177  Program  at  the  time  of  signature  of 
this  rule  need  not  include  a 
commitment  or  statement  of  intent  to 
forbear  from  adopting  a  Section  177 
Program  effective  during  the  period  of 
the  state's  commitment  to  National  LEV. 
as  long  as  the  state  commits  to  accept 
National  LEV  as  a  compliance 
alternative  to  any  such  program.  EPA 
took  comment  on  such  a  provision  in 
the  SNPRM  (60  FR  44760)  because  the 
draft  MOU  initialed  by  the 
manufacturers  included  a  statement  that 
certain  OTC  States  would  forbear  from 
adopting  such  "backstop"  Section  177 
Programs, '7  while  the  draft  MOU 
initialed  by  the  OTC  States  did  not 
include  any  statement  regarding 
adoption  of  such  backstop  programs. 
The  comments  on  the  SNPRM  from  the 
manufacturers  and  the  OTC  States 
reiterate  these  positions.  In  particular, 
the  manufacturers  stated  that  allowing 
all  OTC  States  to  adopt  backstop  Section 
177  Programs  would  destabilize  the 
National  LEV  program.  The 
manufacturers  are  concerned  that  the 
prospect  of  a  return  to  Tier  1  vehicles 
in  at  least  some  OTC  States  if  a  state 
violates  its  commitment  to  National  LEV 
is  a  powerful  incentive  for  states  to 
abide  by  their  commitments  that  would 
be  lost  with  widespread  backstops.  EPA 
agrees  that  the  absence  of  backstops  in 
some  OTC  States  would  contribute  to 
program  stabihty  in  the  manner  that  the 
manufacturers  suggest.  However.  EPA 
does  not  believe  it  is  necessary  to  bar 
states  from  adopting  backstops  to 
provide  this  source  of  stability,  as  it  is 
highly  unlikely  that  all  or  nearly  all 
OTC  States  will  adopt  backstop  Section 


"  "Backstop"  Section  177  Programs  are  programs 
that  allow  National  LEV  as  a  compliance  alternative 
to  the  Section  1 77  Program  requirements. 
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177  Programs  effective  during  the 
relevant  time  period  and  it  is  unlikely 
that  more  than  a  few  (if  any)  states 
outside  the  OTR  would  adopt  backstop 
programs.  In  addition,  the  OTC  States 
~Said  that  they  are  unwilling  to  commit 
not  to  adopt  backstop  programs.  Thus, 
EPA  does  not  believe  it  is  appropriate  to 
include  a  provision  committing  not  to 
adopt  a  backstop  Section  177  Program 
as  an  element  of  the  OTC  States' 
commitments  to  National  LEV. 

Finally,  the  commissioner's  letter  may 
include  a  statement  that  the  state's  opt- 
in  to  National  LEV  is  conditioned  on  all 
of  the  motor  vehicle  manufactiu^rs 
lirfed  in  the  National  LEV  regulations 
opting  into  National  LEV  pursuant  to 
the  National  LEV  regulations  and  on 
EPA  finding  National  LEV  to  be  in 
effect.  However,  as  with  the 
manufacturers'  opt-ins,  no  conditions 
other  than  those  specified  in  the 
regulations  may  be  placed  on  any  of  the 
state  opt-in  instruments  (the  Governor's 
executive  order  or  letter,  the 
commissioner's  letter,  or  the  SIP 
revision). 

The  OTC  States  commented  that  the 
regulations  should  allow  an  OTC  State 
to  condition  its  opt-in  on  signature  of  an 
acceptable  independent  agreement  with 
the  manufacturers  to  promote  advanced 
technology  vehicles  (ATVs).  An 
agreement  on  ATVs  has  not  been 
contemplated  to  be  part  of  the  National 
LEV  regulations,  but  has  been  discussed 
as  a  separate  agreement  between  the 
OTC  States  and  the  auto  manufacturers. 
At  one  point,  the  OTC  States  and 
manufacturers  reached  consensus  on  the 
substance  and  language  of  an  ATV 
agreement,  which  was  to  establish 
mechanisms  for  sharing  information  not 
only  about  advanced  technology 
vehicles  and  alternative  fuels,  but  also 
about  the  incentives  and  infirastructure 
development  necessary  to  make  new 
technology  feasible.  This  agreement  was 
attached  to  the  MOUs  initialed  by  the 
manufacturers'  organizations  and  the 
OTC.  EPA  supports  this  agreement,  but 
does  not  believe  that  opt-ins  to  National 
LEV  need  be  conditioned  on  final 
signatiue  of  the  agreement.  If  the  OTC 
States  and  manufactxuers  want  to 
finalize  the  agreement  (contingent  on 
National  LEV  coming  into  effect),  they 
can  and  should  do  so  before  the  due 
date  for  the  OTC  State  opt-ins.  There  is 
no  reason  to  delay  finalizing  the  ATV 
agreement  until  after  the  OTC  States 
have  opted  in.  Thus,  although  OTC 
States  can  refuse  to  opt  in  if  there  is  no 
ATV  agreement,  they  caimot  send  in  an 
opt-in  which  is  conditioned  on  an  ATV 
agreement  being  signed.    

In  the  regulations  at  40  CFR  86.1705 
(e)  and  (g),  EPA  is  providing  specific 


language  for  each  element  of  the  OTC 
States'  opt-ins  to  be  included  in  the 
Governor's  executive  order  or  letter,  the 
commissioner's  letter,  and  the  SIP 
revision.  Although  it  is  somewhat 
unusual  for  EPA  to  identify  specific 
language  for  state  submissions,  EPA 
believes  that  this  is  an  appropriate 
situation  to  do  so.  Because  the  OTC 
States  and  manufacturers  are  signing  up 
for  a  volimtary  program  and  are  unlikely 
to  sign  an  MOU,  using  specified 
language  will  ensiue  that  they  sign  up 
to  the  same  program.  Otherwise,  the 
opt-ins  might  not  represent  agreement 
on  the  terms  and  conditions  of  the 
voluntary  National  LEV  program. 
However,  in  a  slight  modification  to  the 
proposed  approach,  the  final  regulations 
provide  that  for  the  Governors'  and 
commissioners'  letters,  a  state  may  opt 
into  National  LEV  using  the  specified 
language  or  "substantively  identical 
language."  Because  the  first  step  of  the 
OTC  States'  commitments  to  National 
LEV  will  occur  before  the  states  can 
complete  their  rulemaking  processes, 
EPA  recognizes  that  some  slight 
wording  variations  may  be  necessary  for 
individual  states.  For  the  subsequent 
SIP  revisions,  however,  states  will  have 
the  opportimity  to  go  through  notice- 
and-comment  rulemaking  on  the 
specified  language.  Moreover,  because 
the  deadline  for  manufacturers  to  opt 
into  National  LEV  is  after  the  deadline 
for  the  OTC  States,  the  manufacturers 
will  have  the  opportimity  to  assess  the 
adequacy  of  any  state  opt-ins  that  vary 
from  the  specified  language.  If  the 
variation  is  sufficient  to  imdercut  the 
assurance  that  the  state  will  carry  out  its 
commitment  to  National  LEV,  the 
manufacturers  may  decide  not  to  opt 
into  National  LEV.  However,  the 
manufacturers  would  not  have  an 
opportunity  to  assess  beforehand  any 
variations  in  the  SIP  revision  language 
submitted  by  the  states.  Prior  to  opt-in, 
the  manufacturers  can  evaluate  the  SIP 
revision  language  specified  in  the 
regulations  to  determine  whether  they 
view  the  language  as  an  adequate 
expression  of  the  states'  commitments  to 
National  LEV,  but  they  would  not  have 
the  opportunity  to  evaluate  any 
variations  on  that  specified  language. 
The  importance  of  ensuring  that  all 
parties  know  what  they  are  signing  up 
to  at  the  time  of  opt-in  further  supports 
the  requirement  for  states  to  use  exact 
language  for  the  SIP  revisions. 

Despite  the  possibility  that  states  may 
opt  into  National  LEV  even  with  slight 
non-substantive  variations  in  the 
language  of  the  Governor's  letter  or 
commissioner's  letter,  EPA  emphasizes 
that  any  differences  must  be  minor  and 


non-substantive.  Because  the  Governor's 
letter  and  commissioner's  letter  are 
political  as  well  as  legal  dociunents, 
even  language  without  direct  legal  effect 
is  important  to  bind  the  state  politically 
to  carry  out  its  commitment.  Hence, 
EPA  and/or  the  manufacturers  are  likely 
to  view  variations  in  such  language  as 
substamtive  changes  to  the  state's 
commitment.  To  avoid  invalid  opt-ins, 
EPA  expects  most,  if  not  all,  OrC  States 
to  use  the  specified  language 
unmodified.  Only  a  few  OTC  States 
commented  that  they  might  need  to 
make  unspecified  changes  in  the 
language.  In  addition,  as  discussed 
further  below,  EPA  will  find  National 
LEV  in  effect  without  providing  for 
additional  notice-and-comment  on 
whether  the  conditions  are  met  for 
finding  National  LEV  in  effect.  EPA  may 
proceed  without  additional  rulemaking 
or  other  process  if  the  Agency's  in-effect 
finding  is  essentially  a  nondiscretionary 
action  based  on  clear  factual 
determinations.  If  EPA  must  use  its 
discretion  to  determine  whether  a  state 
has  adequately  committed  to  National 
LEV,  that  might  require  further 
rulemaking  and  substantially  delay 
implementation  of  the  program. 
However,  if  the  OTC  States  use  the 
language  specified  in  the  regulations, 
which  EPA  has  determined  to  be 
adequate  through  a  notice-and-comment 
rulemaking,  EPA  will  be  able  to  find 
National  LEV  in  effect  on  that  basis. 

EPA  also  recognizes  that  a  state  may 
wish  to  include  background 
information,  especially  in  the 
Governor's  executive  order  or  letter. 
This  is  permissible  under  today^ 
regulations,  providing  that  the 
additional  information  does  not  add 
conditions  to  the  state's  opt-in. 

2.  Manufactvuer  Opt-ins 

As  proposed,  the  motor  vehicle 
manufacturers'  opt-ins  to  National  LEV 
are  due  within  60  days  from  signature 
of  this  Final  Rule.  As  provided  in  the 
Final  Framework  Rule,  a  manufacturer 
will  opt  into  National  LEV  by 
submitting  a  written  notification  signed 
by  the  Vice  President  for  Enviroiunental 
Affairs  (or  a  company  official  of  at  least 
equivalent  authority  who  is  authorized 
to  bind  the  company  to  the  National 
LEV  program)  that  unambiguously  and 
unconditionally  states  that  the 
manufacturer  is  opting  into  the  program, 
subject  only  to  conditions  expressly 
contemplated  by  the  regulations.  See  40 
CFR  86.1705(c)(2).  The  only  permissible 
conditions  on  a  manufacturer's  opt-in 
notification  would  be  that  the  OTC 
States  or  the  auto  manufactiuers 
specified  by  the  manufacturer  opt  into 
National  LEV  pursuant  to  the  National 
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LEV  regulation!  and  that  EPA  find  the 
progiBm  to  be  lo  effect.  These 
conditions  parallel  the  permissible 
conditions  described  above  for  the  OTC 
States'  opt-ins. 

One  commenter  voiced  a  concern  that 
the  opt-in  language  that  would  commit 
the  manufactu^rs  "not  to  seek  to  certify 
any  vehicle  except  in  compliance  with 
the  regulations!  in  subpart  R"  would 
prevent  manuSktturers  from  certifying 
heavy-duty  vehicles.  The  statement 
would  not  hav^lhat  effect.  Heavy-duty 
vehicles  are  no^icovered  by  the  National 
LEV  program,  sQ  they  would  not  need 
to  be  (and  couldl  not  be)  certified  under 
the  NationaPLBy  regulations.  Similarly, 
this  opt-in  langMage  would  not  preclude 
manufacturers  ftom  seeking  to  certify  a 
vehicle  for  sale  only  in  California  and 
states  that  have,<he  California  program 
in  effiBct.  The  om-ih  language  also 
would  not  commit  manufacturers  to 
obtain  National  LEV  certificates  for 
vehicles  sold  oiiiside  the  United  States. 

3.  EPA  Finding  That  National  LEV  Is  In 
Effect  I 

The  OTC  Statais'  and  the  auto 
manufacturers'^t-ins  will  become 
effective  upon  fiPA's  receipt  of  the  opt- 
in  notification  oH  if  the  opt-in  is 
conditioned,  upon  the  satisfaction  of 
that  condition.  As  provided  in  40  CFR 
86.1706,  EPA  will  find  National  LEV  in 
effect  if  each  office  listed  manufacturers 
submits  an  opt-ikl  notification  that 
complies  with  the  requirements  for  opt- 
ins,  each  of  the  opt-in  notifications 
submitted  by  an  QTC  State  complies 
with  the  requirements  for  opt-ins,  and 
any  conditions  placed  upon  any  of  the 
opt-ins  are  satisfied.  Thus,  if  all  the 
parties  that  opted  into  National  LEV 
agree  to  participije  in  the  program,  even 
if  fewer  than  all  QTC  States  opt  into 
National  LEV,  EPA  will  find  the 
program  in  effect.  EPA  believes  that 
National  LEV  sh9uld  be  a  national 
program— ^ffectiMe  in  all  states  but 
California.  This  ilvould  provide  the  OTR 
with  emissions  r^uctions  greater  than 
what  could  be  achieved  without 
National  LEV  and;would  simplify 
distribution  and  ^er  aspects  of  the  sale 
of  motor  vehicles.  Moreover,  the 
manufacturers  have  stated  that  they  are 
not  willing  to  opt  into  National  LEV 
unless  each  and  d^ery  OTC  State  opts 
into  National  LEV]  However,  if  the  OTC 
States  and  auto  manufacturers  are 
willing  to  participate  in  a  National  LEV 
program  even  if  al|  OTC  States  do  not 
opt  in,  EPA  will  not  stand  in  the  way 
of  National  LEV  going  into  effect.  By 
allowing  each  of  the  parties  in  National 
LEV  to  condition  their  agreement  to  opt 
in  on  specified  other  parties  opting  in. 
EPA  is  leaving  it  up  to  each  of  the 


parties  to  decide  what  is  an  acceptable 
basis  for  its  owm  participation.  EPA 
expects  that  each  motor  vehicle 
manufacturer  and  each  OTC  State  will 
carehilly  evaluate  the  National  LEV 
program  as  a  whole  and  make  the  choice 
as  to  whether  and  under  what 
conditions  it  chooses  to  participate. 
Once  all  conditions  on  opt-ins  are 
satisfied,  the  manufacturers  will  be 
subject  to  the  National  LEV 
requirements  for  new  motor  vehicles  for 
the  duration  of  the  program,  and  the 
OTC  States  that  opt  in  will  be 
committed  to  participate  in  the  National 
LEV  program  for  the  duration  of  their 
commitments,  as  discussed  above  in 
section  V.A. 

While  the  OTC  States'  SIP  revisions 
are  a  necessary  component  of  their 
commitments  to  National  LEV.  EPA  will 
make  the  finding  as  to  whether  National 
LEV  is  in  effect  and  National  LEV  will 
begin  before  the  OTC  States'  SIP 
revisions  are  due.  Through  an  executive 
order  or  letter,  the  Governor  of  each 
state  will  have  opted  into  National  LEV 
and  started  the  process  for  submission 
of  an  approvable  SIP  revision.  Also,  as 
discussed  further  below,  an  OTC  State's 
failure  to  submit  the  SIP  revision  within 
the  time  provided  for  submission  would 
give  manufacturers  an  opportimity  to      * 
opt  out  of  the  National  LEV  program. 
See  Sec.  VI.A.2;  40  CFR  86.1707(f). 
Together,  this  high  level  directive  for 
action  and  the  consequences  of  a  failure 
to  conclude  the  action  provide 
substantial  assurance  that  the  OTC 
States  will  submit  their  SIP  revisions 
within  the  specified  time. 

EPA  will  publish  the  finding  that 
NaUonal  LEV  is  in  effect  in  the  Federal 
Register,  but  the  Agency  will  not  go 
through  additional  rulemaking  to  make 
this  determination.  In  the  Final 
Framework  Rule,  EPA  stated  that  ftirther 
Agency  rulemaking  to  find  National 
LEV  in  effect  would  be  unnecessary 
because  EPA  would  establish  the 
criteria  for  the  finding  through  notice- 
and-comment  rulem^dng,  and  EPA's 
finding  that  the  criteria  are  satisfied 
would  be  an  easily  verified  objective 
determination.  See  62  FR  31226  (June  6, 
1997).  The  public  has  had  ftiU  , 
opportimity  to  comment  on  the 
adequacy  of  the  elements  of  the 
manufacturers'  and  OTC  States'  opt-ins. 
Thus,  EPA  will  find  that  National  LEV 
is  in  effect  without  conducting  further 
rulemaking  if  the  Agency  determines 
that  each  of  the  listed  manufacturers  has 
submitted  an  opt-in  notification  that 
includes  the  specified  elements  in 
approved  language  without 
qualifications,  each  of  the  opt-in 
notifications  submitted  by  an  OTC  State 
includes  the  specified  elements  in 


specified  or  substantively  identical 
language  without  qualifications,  and 
any  conditions  placed  upon  any  of  the 
opt-ins  have  been  satisfied. 

4.  SIP  Revisions 

Within  one  year  (eighteen  months  for 
a  few  specified  states,  as  discussed 
above  in  section  V.B)  of  the  date  set  for 
EPA's  finding  that  National  LEV  is  in 
effect,  the  OTC  States  will  complete  the 
second  phase  of  their  commitments  to 
National  LEV  by  submitting  SIP 
revisions  to  EPA  incorporating  their 
commitments  ("National  LEV  SIP 
revisions").  As  proposed  and  specified 
in  40  CFR  86.1705(g),  the  SIP  revisions 
will  contain  the  following  elements 
incorporated  in  enforceable  state 
regulations. 

The  first  regulatory  provision  will 
commit  that,  for  the  duration  of  the 
state's  commitment  to  National  LEV,  the 
manufacturers  may  comply  with 
National  LEV  or  mandatory  federal 
standards  of  at  least  equivalent 
stringency  as  a  compliance  alternative 
to  any  state  Section  177  Program  (which 
is  any  regulation  or  other  law.  except  a 
ZEV  mandate,  adopted  by  an  OTC  State 
in  accordance  with  section  177  and 
.  which  is  applicable  to  passenger  cars, 
light-duty  trucks  up  through  6,000 
pounds  GVWR,  and  medium-duty 
vehicles  from  6,001  to  14.000  pounds 
GVWR  if  designed  to  operate  on 
gasoline,  as  these  vehicle  categories  are 
defined  under  the  California 
regulations).'*  This  provision  would  not 
restrict  states  from  adopting  and 
implementing  requirements  under 
section  177  for  heavy-duty  trucks  and 
engines  and  diesel-power«d  vehicles 
between  6,001  and  14,000  pounds 
GVWR.  The  regulations  will  also 
commit  the  state  to  participate  in 
National  LEV  until  MY2006,  except  as 
provided  in  the  National  LEV  regulatory 
provisions  for  the  duration  of  the  OTC 
State  commitments,  including 
provisions  for  state  offramps.  However, 
as  discussed  in  section  V.A  above,  the 
regulations  will  also  provide  that  if,  no 
later  than  December  15,  2000,  EPA  has 
not  issued  mandatory  new  motor 
vehicle  standards  ("Tier  2  standards")  at 
least  as  stringent  as  National  LEV  that 
would  go  into  effect  no  later  than 
MY2006,  then  the  state  is  committed  to 
participate  in  National  LEV  only  until 
MY2004,  except  as  provided  in  the 
National  LEV  provisions  for  state 
offiflmps.  States  that  do  not  have  an 
existing  ZEV  mandate  (see  n.  16  above) 


'•OTC  States  that  had  Section  177  Programs  at 
the  time  of  opt-in  would  need  to  modify  their 
existing  regulations  in  accordance  with  this 
provision. 
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will  additionally  provide  that 
manufacturers  may  comply  with 
National  LEV  as  a  compliance 
alternative  to  any  ZEV  mandates  for  the 
duration  of  the  state's  commitment  to 
National  LEV. 

The  second  element  of  the  state 
regulations  will  explicitly  acknowledge 
that,  if  a  manufacturer  were  to  opt  out 
of  National  LEV  pursuant  to  the  opt-out 
provisions  in  the  National  LEV 
regulations,  the  transition  from  the 
National  LEV  requirements  to  any  state 
Section  177  Program  or  ZEV  mandate 
(for  states  without  existing  ZEV 
mandates)  would  be  governed  by  the 
National  LEV  regulations,  thereby 
incorporating  these  National  LEV 
provisions  by  reference  into  state  law. 

The  SIP  submission  to  EPA  will 
include  state  regulations  containing  the 
elements  discussed  above,  and  a 
transmittal  letter  or  similar  document 
from  the  state  commissioner  forwarding 
those  regulations.  As  proposed,  four 
additional  elements  of  the  SIP 
commitment  must  be  included  either  in 
the  transmittal  letter  or  the  state 
regulations.  First,  the  state  will  commit 
to  support  National  LEV  as  an 
acceptable  alternative  to  state  Section 
177  Programs  for  the  duration  of  the 
state's  commitment  to  National  LEV. 
Second,  the  state  would  recognize  that 
its  commitment  to  National  LEV  is 
necessary  to  ensure  that  National  LEV 
remain  in  effect.  Third,  the  state  will 
state  that  it  is  submitting  the  SEP 
revision  to  EPA  in  accordance  with  the 
National  LEV  regulations.  Fourth,  each 
OTC  State  without  an  existing  ZEV 
mandate  (see  n.  16  above)  will  state  that, 
for  the  duration  of  the  state's 
commitment  to  National  LEV,  the  state 
intends  to  forbear  from  adopting  a  ZEV 
mandate  effective  during  the  period  of 
the  state's  participation  in  National 
LEV.  See  section  V.C.I  above  for  further 
disctission  of  OTC  State  commitments 
relating  to  ZEV  mandates.  As  discussed 
in  section  V.C.I  above,  OTC  States  that 
had  not  adopted  a  Section  177  Program 
at  the  time  of  signatiu«  of  this  rule 
would  not  need  to  commit  not  to  adopt 
backstop  Section  177  Programs. 

EPA  will  be  able  to  find  that  an  OTC 
States'  SIP  submission  meets  the 
National  LEV  SIP  requirements  and  to 
approve  it  into  the  SIP  without  further 
rulemaking  as  long  as  the  submission 
both  includes  the  language  specified  in 
the  regulations  without  additional 
conditions  and  meets  the  CAA 
requirements  for  approvable  SIP 
submissions.  In  the  SNPRM,  EPA 
provided  full  opportimity  for  public 
comment  on  the  language  that  the  states 
would  use  in  their  SIP  revisions. 
Today's  rule  finalizes  that  language  with 


a  few  modifications  arising  &t)m  the 
public  comments.  Thus,  in  reviewing 
such  a  SIP  submittal,  EPA  will  only 
have  to  determine  whether  the  submittal 
includes  the  specified  language  without 
additional  conditions,  and  whether  it 
meets  the  statutory  criteria  for 
approvable  SIP  submissions,  as  laid  out 
in  sections  110(a)(2)  and  110(1)  of  the 
CAA.  Section  110(a)(2),  in  relevant  part, 
specifies  that  the  state  must  have 
provided  public  notice  and  a  hearing  on 
the  SIP  provisions  and  the  submission 
must  provide  necessary  assurances  that 
the  state  will  have  adequate  personnel, 
funding  and  authority  under  state  law  to 
carry  out  the  provisions.  Section  110(1) 
(discussed  in  more  detail  below) 
provides  that  SIP  revisions  must  not 
interfere  with  attainment  or  any  other 
applicable  requirement. 

In  this  case,  these  requirements  for 
EPA's  approval  are  easily  verified 
objective  criteria.  They  leave  EPA  little 
discretion  in  deciding  whether  a  state 
submission  meets  the  requirements  for  a 
National  LEV  SIP  revision,  and 
consequently  remove  any  benefits  to  be 
derived  from  conducting  notice-and- 
comment  rulemaking  on  each  approval. 
Determining  whether  the  language  of 
•the  SIP  submittal  tracks  the  language 
provided  in  the  final  regulations  and 
whether  the  state  has  substantively 
qualified  or  conditioned  that  language 
through  modifications  or  additions  is  a 
straightforward,  essentially  ministerial 
task.  This  is  also  true  for  assessing 
whether  the  state  has  provided  notice 
and  a  public  hearing  on  the  SIP 
submission.  Because  National  LEV  is  a 
federal  program,  the  state  needs  no 
personnel  or  funding  to  carry  it  out,  so 
there  is  nothing  related  to  the 
requirement  for  adequate  personnel  and 
funding  for  EPA  to  evaluate.  For  a  state 
with  existing  regulations  requiring 
compliance  with  a  state  Section  177 
Program.  EPA  will  merely  have  to 
determine  whether  the  state  has 
modified  its  regulations  to  include  the 
language  in  the  National  LEV 
regulations  to  accept  National  LEV  as  a 
compliance  alternative  for  the  specified 
duration  of  the  state  commitment,  as 
well  as  the  additional  provisions 
specified  above.  Again,  this  is  a  very 
simple,  objective  assessment.  Finally, 
EPA  has  determined  that  National  LEV 
would  provide  reductions  in  the  OTR 
equivalent  to  or  greater  than  OTC  State 
Section  177  Pro^Bms  in  the  OTR  (see 
section  IV),  so  that  an  OTC  State 
commitment  to  National  LEV  would  not 
interfere  with  attainment  or  any  other 
Act  requirement.  See  below  for  further 
discussion  of  this  point. 

Incorporating  the  OTC  States' 
commitments  to  National  LEV  in  state 


regulations  approved  into  the  SIPs  will 
substantially  enhance  the  stability  of  the 
National  LEV  program  and  support 
giving  states  credit  for  SIP  purposes  for 
emissions  reductions  irom  National 
LEV.  A  SIP  revision  would  clearly 
indicate  a  state's  commitment  to 
National  LEV  and  would  reiterate  the 
state  executive  branch's  support  for  the 
National  LEV  program.  More 
importantly,  an  approved  SIP  revision  is 
federal  law  and  hence  has  binding  legal 
effect.  General  Motors  Corp.  v.  U.S.,  496 
U.S.  530,  540  (1990). 

In  the  SNPRM,  EPA  explained  the 
circumstances  under  which  EPA 
believes  these  SIP  commitments  would 
have  binding  effect.  Several  commenters 
disagreed  with  EPA's  legal 
interpretations.  Of  course,  whether  a 
subsequent  state  law  or  regulation  could 
be  approved  into  the  SIP  or  whether  it 
would  be  preempted  by  the  earlier 
National  LEV  SIP  revision  would  be  a 
fact-specific  determination  that  could 
not  be  made  unless  and  until  a  state 
took  final  action  arguably  in  conflict 
with  its  National  LEV  SIP  revision. 
Although  this  is  an  issue  that  might 
never  arise,  EPA  believes  it  is 
appropriate  to  lay  out  the  key  legal 
principles  that  EPA  believes  would 
apply  in  such  circumstances  so  that  any 
OTC  State  that  submits  a  National  LEV 
SIP  revision  does  so  with  a  full 
understanding  of  how  its  commitment 
to  National  LEV  would  be  enforceable. 

A  National  LEV  SIP  revision  would 
provide  that  the  state  commits  to  accept 
National  LEV  or  mandatory  federal 
standards  of  at  least  equivalent 
stringency  as  a  compliance  alternative 
to  a  state  program  under  section  177  for 
a  specified  time  period.  EPA  approves 
SIP  submissions  through  a  federal 
notice-and-comment  rulemaking 
process  under  section  llO(k)  of  the  Act. 
Approved  SIP  submissions  are 
incorporated  by  reference  into  the  CFR 
and  are  enforceable  federal  law.  If  a 
state  adopted  new  state  law  or 
regulations  that  violated  this 
commitment  in  the  SIP  (e.g.,  by 
requiring  compliance  only  with  a  state 
Section  177  Program),  this  new  state  law 
would  conflict  with  the  federally- 
approved  National  LEV  SEP  revision  and 
would  not  be  valid  prior  to  EPA 
approval  L.to  the  SO*  of  the  new  law. 
Prior  to  such  action,  the  new  state  law 
would  be  precluded  by  the  federal  law 
with  which  it  conflicted  (i.e.;  the  SIP 
revision  EPA  had  approved).  The  courts 
have  held  that  where  Congress  has  the 
power  under  the  Supremacy  Clause  of 
the  U.S.  Constitution  to  preempt  an  area 
of  state  law  (which  it  has  with  respect 
to  air  pollution  controls),  state  law  is 
preempted  if  either  Congress  evidences 
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an  intent  to  ocaji  )y  a  given  field,  or  to 
the  extent  that  th  3  state  law  actually 
conflicts  with  federal  law.  Hence,  the 
later  state  regulri^on  that  did  not  allow 
National  LEV  as  a  compliance 
alternative  would  be  preempted  by  the 
federally-approved  National  LEV  SIP 
provision  and  uiQuld  be  unenforceable 
against  the  manuJEactiuers. 
Manufacturers  oould  bring  suit  against 
the  state  to  clarihr  that  the  new  state  law 
was  not  enforceable  until  approved  by 
EPA,  thereby  enrorcing  the  initial  SIP 
commitment  in  nderal  court. 

To  revise  the  SIP,  the  state  would 
have  to  submit  the  new  provisions  and 
EPA  would  have  to  approve  them  into 
the  SIP  through  kiotice-and-comment 
rulemaking.  If  EPA  approved  the  new 
provisions,  they  would  take  efilBCt.  If 
1  the  new  provisions, 
I  law  would  continue 
|ie  federally-approved 
is  federal  law) 
containing  the  state  commitment  to 
National  LEV,  a^d  manufecturers  could 
seek  a  judicial  diakermination  that  the 
federally-approved  National  LEV  SIP 
revision  commitment  preempted  the 
new  state  law.    I 

Qnce  a  state  hk  i  an  approved  SIP 
provision  commji  tting  to  accept  National 
LEV  as  a  complince  alternative  for  a 
specified  diuatibn,  imder  section  110(1) 
of  the  CAA,  EPA  Nvould  be  obligated  to 
disapprove  a  suMequent  ^P  revision 
that  violated  the!  ^te's  commitment  if 
EPA  were  to  fin^that  the  SIP  revision 
would  interfere  With  other  states'  ability 
to  attain  or  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
Specifically,  secqon  110(1)  provides  that 
EPA  must  disapptt)ve  a  plan  revision  if 
it  "interferefsl  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  fiuth^  progress  *  *  *  or  any 
other  applicable!  requirement  of  this 
Act."  By  the  terms  of  its  rulemaking. 
National  LEV  cones  into  and  stays  in 
effect  only  if  all  relevant  states  commit 
to  allow  it  as  a  compliance  alternative. 
If  National  LEV  comes  into  efifect,  a 
niunber  of  OTC  Slates,  as  well  as  states 
outside  the  OTR.  are  likely  to  rely  on 
National  LEV  as  a  means  of  attaining 
and  maintaining!  the  ozone  NAAQS. 
These  states  are  likely  to  forego 
adoption  of  other  control  measures 
because  they  wi)li  count  on  reductions 
from  National  L£V  to  meet  their 
attainment  and  i^^intenance 
obligations.  In  this  manner,  other  states 
will  be  relying  on  each  of  the  OTC 
States  keeping  its  commitment  to 
NaUonal  LEV.  An  OTC  State  breaking  its 
commitment  to  ^ow  National  LEV  as  a 
compliance  alterative  could  lead  to  the 
dissolution  of  the  National  LEV 
program,  which  till  tiun  would  likely 


deprive  other  states  of  the  emission 
reductions  from  National  LEV,  and 
could  thereby  interfere  with  those  other 
states'  ability  to  attain.  As  discussed 
above,  in  the  SIP  revisions  committing 
to  National  LEV,  each  OTC  State  would 
explicitly  recognize  that  the  state's 
commitment  to  National  LEV  is 
necessary  to  ensure  that  the  program 
remain  in  effect. 

One  commenter  opposed  EPA's 
reading  of  section  110  on  several 
grounds,  focusing  in  particular  on  the 
potential  e%cts  on  states  downwind 
from  the  violating  state.  The  commenter 
objects  to  anything  that  would 
discourage  a  state  that  committed  to 
National  LEV  from  implementing  a 
Section  177  Program  if  that  state  finds 
in  the  future  that  National  LEV  mil  not 
prevent  emissions  within  that  state  bom 
interfering  with  attainment  in 
dowuMrind  states.  The  commenter 
claims  that  the  commitment  to  National 
LEV  would  violate  the  section 
110(a)(2)(D)  requirement  that  emissions 
in  a  state  cannot  interfere  with 
attainment  or  maintenance  in 
downwind  states. 

EPA  rejects  the  suggestion  that  a 
state's  commitment  to  National  LEV  has 
the  potential  to  interfere  with  that 
state's  ability  to  comply  with  section 
110(a)(2)(D).  Section  110(a)(2)(D) 
requires  SIPs  to  "contain  adequate 
provisions  prohibiting  *  *  *  any  source 
or  other  type  of  emissions  activity 
within  the  State  from  emitting  any  air 
pollutant  in  amounts  which  will  *  *  • 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state.  *  •  •" 
Thus,  section  110(a)(2)(D)  holds  a  state 
responsible  for  reducing  a  given 
quantity  of  emissions  that  contributes 
significantly  to  nonattainment  in 
another  state.  It  does  not  mandate  any 
particular  measure  for  reducing  those 
emissions,  and  the  Circuit  Court  of 
Appeals  for  the  District  of  Columbia,  in 
Virginia  v.  EPA.  108  F.  3d  1397  (D.C. 
Cir.  1997).  precluded  EPA  from 
requiring  states  to  adopt  a  program 
under  section  177.  States  commonly 
make  choices  between  emissions  control 
measures,  and  the  decision  to  adopt  one 
measure  often  precludes  another, 
usually  due  to  practical  constraints  such 
as  incompatible  technology,  limited 
resources,  lead  time  requirements,  etc. 
The  choice  of  National  LEV  is  no 
difiierent.  In  selecting  National  LEV  as  a 
means  of  controlling  emissions  from 
new  motor  vehicles,  a  state  will  be  fully 
aware  that  the  choice  requires  giving  up 
the  ability  to  adopt  a  state  Section  177 
Program  for  a  given  period  of  time, 
except  under  specified  circumstances. 
EPA  has  determined  that  National  LEV 


produces  equivalent  or  greater 
emissions  reductions  than  OTC  State- 
by-State  adoption  of  Section  177 
Programs.  Thus,  the  only  way  in  which 
adoption  of  OTC  State  Section  177 

Programs  in  lieu  of  National  LEV  could 
elp  meet  OTC  States'  section 
110(a)(2)(D)  obligations  is  if  California 
were  to  adopt  more  stringent  CAL  LEV 
requirements,  all  or  almost  all  OTC 
States  also  adopted  such  standards,  and 
the  timing  of  the  adoptions  was  such 
that  the  standards  would  become 
effective  earlier  than  the  date  on  which 
the  OTC  States'  participation  in 
National  LEV  would  have  ended  had  the 
states  opted  into  National  LEV  instead. 
For  National  LEV  to  come  into  efiisct  in 
MY1999,  OTC  States  must  evaluate  the 
alternatives  based  on  the  information 
available  at  this  time  and  make  a  choice 
now  as  to  whether  to  opt  into  National 
LEV.  As  is  often  the  case,  if  state 
regulators  wait  until  they  have  perfect 
information  about  all  possible  options, 
one  option — ^National  LEV,  which  now 
looks  to  be  the  most  attractive  option — 
will  no  longer  be  available.  Nor  is  it  an 
option  for  OTC  States  to  opt  into 
National  LEV  without  making  an 
enforceable  commitment  for  the 
specified  duration.  National  LEV  is  a 
voluntary  program  for  both  states  and 
manufacturers,  and  manufacturers  are 
unwilling  to  supply  National  LEV 
vehicles  without  assurance  that  their 
future  compliance  obUgations  will 
remain  stable  for  the  specified  diuation. 
Therefore,  a  commitment  by  OTC  States 
to  accept  compliance  with  National  LEV 
for  the  specified  duration  is  an  integral 
and  critical  element  of  National  LEV. 
Based  on  the  options  and  information 
available  now  to  OTC  States  and  only 
the  pos»bility  that  California  will 
tighten  its  standards  at  some  point  in 
the  future,  an  OTC  State  that  made  an 
enforceable  commitment  to  National 
LEV  for  the  specified  duration  could  not 
be  said  to  be  interfering  with  attainment 
of  downwind  states,  nor  could  that 
commitment  be  held  unenforceable  in 
the  future.  Of  course,  for  most  OTC 
States,  National  LEV  is  only  one  of  the 
actions  they  will  need  to  take  to  meet 
their  CAA  obligations.  States  committed 
to  National  LEV  would  remain 
responsible  for  compliance  with  section 
110(a)(2)(D)  and  would  be  able  to  use 
other  means  to  achieve  the  necessary 
reductions.  Thus,  the  state 
commitments  to  National  LEV  in  no 
way  violate  section  110(a)(2)P),  nor  are 
they  consequently  unenforceable  as  the 
commenter  suggests. 

The  commenter  further  asserts  that 
EPA  is  attempting  to  prohibit  states 
from  adopting  Section  177  Programs 
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and  this  is  illegal  and  contrary  to 
section  177,  which  provides  states  the 
right  to  adopt  state  standards  for  new 
motor  vehicles  that  are  identical  to 
California  standards.  EPA  agrees  that 
section  177  clearly  provides  states  the 
right  to  adopt  the  California  standards. 
Under  National  LEV,  states  make  the 
choice  whether  to  exercise  that  right 
and  implement  the  California  standards, 
or  to  commit  to  accept  manufacturers' 
compliance  with  an  alternative  set  of 
emissions  controls  on  new  motor 
vehicles  for  a  limited  period  of  time. 
The  ore  States  and  the  manufacturers 
developed  the  basic  framework  and 
requirements  for  the  National  LEV 
program  and  the  fundamental  agreement 
on  which  it  is  based.  EPA  does  not  have 
the  authority  to  require  the 
manufacturers  to  produce  National  LEV 
vehicles  without  their  agreement  or  to 
require  the  OTC  States  to  commit  to 
National  LEV.  Absent  the  voluntary 
actions  of  the  manufacturers  and  OTC 
States  there  will  be  no  National  LEV 
Program.  However,  if  the  manufacturers 
and  OTC  States  choose  to  commit  to 
National  LEV  and  bring  the  program 
into  being,  it  is  in  no  way  contrary  to 
section  177  or  any  other  provision  of  the 
Clean  Air  Act  for  EPA  to  enforce  the 
agreement  in  the  manner  provided  in 
today's  rule. 

The  commenter  further  contends  that 
EPA's  reading  of  section  1 10(1)  is 
incorrect  for  several  reasons.  As 
discussed  above,  under  EPA's 
interpretation,  section  110(1)  could  bar 
EPA  from  approving  into  the  SIP  a  state 
submission  that  would  revoke  an  earlier 
SIP  provision  committing  a  state  to 
accept  National  LEV  as  a  compliance 
alternative  for  a  speciBed  duration. 
First,  the  commenter  states  that  based 
on  the  same  analysis,  EPA  could  use  its 
authority  under  section  110(k)(5)  to 
require  even  unwilling  states  to  revise 
their  SIPs  to  accept  National  LEV  as  a 
compliance  alternative  on  the  theory 
that  failure  to  do  so  would  frustrate 
National  LEV  and  thus  interfere  with 
attainment  in  neighboring  states.  The 
commenter  states  that  EPA  has  no  such 
authority  under  section  110(k)(5), 
{.under  Commonwealth  of  Virginia  v. 
Environmental  Protection  Agency.  108 
F.3d  1397  (D.C.  Cir.  1997). 

EPA  rejects  the  contention  that  the 
section  110(k)(5)  analysis  is  comparable 
to  EPA's  interpretation  of  section  110(1). 
As  emphasized  above.  National  LEV  is 
a  voluntary  program.  Enforcing  an 
agreement  that  states  have  voluntarily 
entered  into  is  a  fundamentally  different 
action  fttim  mandating  that  states  enter 
into  an  agreement.  More  specifically, 
EPA's  interpretation  of  section  110(1) 
relies  on  the  effect  that  a  violation  of  a 


state  commitment  is  likely  to  have  on 
other  states  that  have  relied  upon  the 
National  LEV  program.  A  program  will 
not  be  useful  for  state  air  pollution 
control  and  planning  purposes  unless 
there  is  some  assurance  that  it  will 
continue  over  time,  and  EPA  has 
attempted  to  structure  National  LEV  so 
as  to  provide  such  an  assurance  of 
stability.  Given  this  structure,  states  will 
likely  reasonably  rely  on  achieving  a 
certain  quantity  of  emissions  reductions 
from  National  LEV  and  hence  will  likely 
decide  not  to  adopt  other  pollution 
control  measures.  Since  most  measures 
take  time  to  adopt  and  implement,  the 
sudden  and  unexpected  loss  of 
emissions  reductions  from  National  LEV 
would  be  likely  to  cause  a  signifrcant 
delay  in  some  states'  emissions  contrdl 
efforts.  As  a  consequence,  it  would 
affect  such  states'  ability  to  meet  the 
statutory  and  regulatory  deadlines  for 
attainment  as  well  as  the  obligation  to 
protect  the  health  and  welfare  of  their 
citizens.  In  contrast,  if  OTC  States  did 
not  commit  to  National  LEV  and  the 
program  never  came  into  effect,  while 
the  opportunity  for  emissions 
reductions  from  National  LEV  would  be 
lost,  states  would  never  have  expected 
to  receive  those  reductions,  would  not 
have  foregone  opportunities  for  other 
types  of  emissions  reductions,  and 
would  not  be  disadvantaged  in  their 
ability  to  pursue  other  measures.  Under 
those  circiunstances,  EPA  would  have 
no  basis  for  finding  that  failure  to 
include  a  commitment  to  National  LEV 
would  make  a  SIP  substantially 
inadequate  to  attain  the  NAAQS  or 
otherwise  comply  with  any  requirement 
oftheCAA. 

The  commenter  also  cites  section 
110(a)(2)(D)  to  argue  that  section  110 
holds  each  state  responsible  only  for 
emissions  within  its  jurisdiction  and 
requires  a  state  to  take  action  only  if 
those  emissions  are  interfering  with 
attainment  in  another  state.  EPA  agrees 
that  section  110(a)(2)(D)  only  applies  to 
emissions  activity  within  the  state,  but 
EPA  is  here  relying  on  section  110(1), 
not  section  110(a)(2)(D).  Section  110(1) 
simply  provides  that  EPA  shall  not 
approve  a  revision  if  it  "would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  *  *  *  or  any  other 
applicable  requirement  of  (the)  Act." 
(Emphasis  added.)  Section  110(1)  makes 
no  reference  to  emissions  activities 
within  the  state,  and  EPA  declines  to 
attempt  to  read  in  such  a  limitation. 

The  commenter  states  further  that  it 
would  not  violate  section  110  for  EPA 
to  approve  into  a  SIP  state  provisions 
that  replace  National  LEV  with  a  section 
177  program  when  the  section  177 


program  would  result  in  equivalent  or 
lower  emissions  within  the  state.  If  the 
manufacturers  might  choose  to  opt  out 
of  National  LEV  as  a  consequence  of  an 
EPA  approval  of  such  a  revision,  the 
revision  would  jeopardize  all  of  the 
emissions  reductions  &t)m  the  National 
LEV  program  and  states  without 
backstop  programs  could  experience  the 
significantly  higher  emissions  that 
would  be  produced  by  Tier  1  vehicles. 
Thus,  it  is  highly  unlikely  that  the 
proposed  SIP  revision  would  not 
interfere  with  attainment  in  at  least 
some  states  that  had  relied  upon 
National  LEV,  even  if  emissions  in  the 
violating  state  remained  stable  or 
decreased  and  vehicles  from  the 
violating  state  that  migrated  into  other 
states  emitted  at  the  same  or  lower 
levels.  For  these  reasons,  section  110(1) 
could  require  EPA  to  disapprove  the 
state's  proposed  revision. 

Finally,  the  commenter  states  that 
EPA  could  not  find  that  a  proposed  SIP 
revision  breaking  the  state's 
commitment  to  National  LEV  would 
interfere  with  attainment  under  section 
110(1)  because  manufacturers  would  be 
allowed  to  sell  Tier  1  vehicles  in  the 
violating  state  even  if  they  do  not  opt 
out  of  National  LEV.  In  that  situation, 
approval  of  the  section  177  program 
would  reduce  emissions  in  that  state  in 
comparison  to  the  Tier  1  requirements 
that  would  otherwise  apply.  EPA 
disagrees  with  the  commenter's  analysis 
of  how  this  situation  would  relate  to  the 
requirements  of  section  110(1).  Given 
the  likelihood  that  manufacturers  would 
opt  out  of  National  LEV  if  EPA  were  to 
approve  the  SIP  revisioiv,  approval  of 
the  SIP  revision  would  be  likely  to 
result  in  overall  higher  emissions  from 
Tier  1  requirements  in  many  states,  not 
just  one,  and  a  number  of  these  states 
are  likely  to  be  relying  on  the  reductions 
from  National  LEV.  Moreover,  the 
violating  state  has  the  ability  to  avoid 
some  or  all  of  the  negative  emissions 
effects  of  its  action,  either  by  not  taking 
the  action  in  the  first  place,  or  by  curing 
its  violation,  as  discussed  above  in 
section  VI.A.l."  In  contrast,  other  states 
cannot  prevent  a  state  from  violating, 
but  rather  must  rely  on  EPA's 
disapproval  to  retain  the  emissions 
reductions  that  they  are  relying  on  for 


'»If  a  state  violated  its  commitment,  it  would 
have  the  ability  to  limit  the  period  of  time  for  which 
it  would  receive  Tier  1  vehicles  to  approximately 
two  fall  model  years  by  curing  the  violation.  Even 
if  EPA  were  to  approve  the  SIP  revision,  the  state 
would  receive  Tier  1  vehicles  for  two  years 
pursuant  to  the  requirement  for  lead  time  under 
section  177.  Thus,  an  EPA  disapproval  of  a 
violating  state's  proposed  SIPTevision  would  not 
necessarily  result  in  higher  emissions  in  the 
violating  state  compared  to  the  result  if  EPA  had 
approved  the  proposed  SIP  revision. 
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attainment.  Under  these  circumstances, 
the  fact  that  the  violating  state  had  taken 
action  that  caused  Tier  1  requirements 
to  apply  in  that  sljate  would  not  prevent 
EPA  from  disapi^tovlng  that  state's  SIP 
revision  on  the  grounds  that  the  revision 
would  interfere  with  attainment  in  other 
states. 


J. 


VI.  Incenthres  io^Partias  to  Keep 
Conumtments  tat  program 

Once  it  comes  jibto  effect.  National 
LEV  is  designed  tb  be  a  stable  program 
that  will  remain  Ui  effect  until  replaced 
by  mandatory  fedbral  tailpipe  standards 
of  at  least  equivalent  stringency, 
provided  such  standards  are  necessary 
and  cost-effiactivei  Manufactiuers  have 
the  option,  but  not  the  requirement,  to 
participate  in  National  LEV. 
Manufacturers  hf  ve  indicated  a 
willingness  to  opt  into  the  program,  but 
only  ifthe  EPA  and  the  OTC  States 
make  certain  commitments.  To  give  the 
manufacturers  both  assurance  that  the 
commitments  will  be  kept  and  recoiuse 
if  they  are  not,  the  program  includes  a 
few  specified  conditions  ("offramps") 
that  would  allowmanufacturers  to  opt 
out  of  National  liBV  if  EPA  or  the  OTC 
States  did  not  kdab  their  commitments. 
In  addition,  the  pnrc  States  also  need 
assurance  that  National  LEV  will 
continue  to  provide  the  benefits  they 
anticipated  when  they  opted  into  the 
program,  both  in  terms  of  the  number  of 
manufacturers  cdtered  by  the  program 
and  the  level  of  ^missions  reductions 
that  the  program  was  designed  to 
achieve.  Thus,  National  LEV  also 
includes  limited  |<^&amps  for  the  OTC 
States  to  protect  ^cainst  changes  in 
anticipated  emission  benefits  or  the 
number  of  covered  manufactiu^rs.  Both 
the  manufacture^'  and  the  OTC  States' 
offiamps,  set  forth  in  40  CFR  86.1707, 
are  structured  toimaximize  all  parties' 
incentives  to  maintain  the  agreed-upon 
s  and  thereby  to 
ility  of  National  LEV 
over  its  intended  duration. 

In  the  unlikely  event  that  any  of  the 
offiamps  were  triggered  and 
manufactiuers  or  OTC  States  opted  out, 
today's  regulations  set  forth  which 
requirements  woi^d  apply,  the  timing  of 
such  requirement^,  the  states  in  whidt 
they  would  apply,  and  the 
manufactiuers  tlult  would  have  to 
comply  with  them.  The  main  purpose  of 
these  provisions  u  to  enhance  the 
stability  of  the  program  by  minimizing 
the  incentives  for  EPA  or  the  OTC  States 
to  act  in  a  manner  that  would  trigger  an 
offiamp.  Additionally,  EPA  has 
structtured  the  offramp  provisions  such 
that  no  single  evdilt  automatically 
would  end  the  Na  ional  LEV  program. 
EPA  will  continue  to  make  National 


program  provisi^ 
maximize  the  si 


LEV  available  as  long  as  one  or  more 
manufacturers  and  one  or  more  OTC 
States  wish  to  remain  in  the  program. 
EPA  recognizes,  of  coiu'se,  that  if  a 
significant  number  of  OTC  States  or 
manufacturers  were  to  opt  out  of 
National  LEV,  after  a  certain  point  it  is 
unlikely  that  the  remaining  parties 
would  choose  to  continue  the  program. 
However,  the  issue  is  highly  unlikely  to 
arise,  and  if  it  did,  it  is  not  clear  what 
would  be  the  critical  mass  of  opt-outs 
sufficient  to  end  the  program.  Rather 
than  deciding  now  how  many  OTC  State 
and  auto  manufacturer  opt-outs  would 
be  significant  enoiigh  to  end  National 
LEV,  EPA  believes  it  is  both  more 
appropriate  and  more  efficient  to  leave 
that  decision  to  the  OTC  States  and 
n^anufacturers  to  decide,  in  the  imlikely 
event  that  an  offiamp  is  triggered  and 
significant  opt-outs  occur.  EPA  has 
received  no  comments  on  the  SNPRM 
opposing  this  general  approach. 

In  the  NPRM,  EPA  proposed  that  the 
manufacturers'  right  to  opt  out  of  the 
National  LEV  program  would  be  limited 
to  two  conditions.  These  offiamps  were: 
(1)  EPA  modification  of  a  Stable 
Standard,  except  as  specifically 
provided,  and  (2)  an  OTC  State's  failure 
to  meet  or  keep  its  commitment 
regarding  adoption  or  retention  of  a 
state  motor  vehicle  program  under 
section  177.  The  Final  Framework  Rule 
addressed  the  first  offramp  (recodified 
in  today's  rule  at  40  CFR  86.1707(dJ), 
which  w^puld  allow  manufacturers  to 
opt  out  of  National  LEV  if  EPA  were  to 
modify  a  Stable  Standard  except  as 
provided  for  under  the  National  LEV   ^ 
regulations.  The  second  offramp  is 
addressed  in  today's  Final  Riile.  EPA 
also  is  adding  a  third  type  of  offramp 
related  to  auto  manufacturers'  concerns 
regarding  the  efi'ects  of  using  federal 
fuel  (instead  of  California  fuel)  on 
emissions  control  systems.  This  is 
discussed  in  section  VI.C  below.  In 
addition,  as  proposed  in  the  SNPRM, 
today's  Final  Rule  includes  a  fourth 
type  of  offramp  that  allows 
manufacturers  to  opt  out  based  on  an 
OTC  State  or  another  manufactiuer 
legitimately  opting  out  of  National  LEV. 
Today's  rule  also  finalizes  two  offiamps 
for  OTC  States.  An  OTC  State  may  opt 
out  if  a  manufactiuer  opts  out  or  if  EPA 
makes  a  finding  that  National  LEV  will 
not  produce  (or  is  not  producing) 
emissions  reductions  in  the  OTR 
equivalent  to  state  Section  177  Programs 
in  the  OTR.  Finally,  this  section 
discusses  EPA's  interpretation  of 
Section  177  if  an  offramp  is  taken. 


A.  Offramp  for  Manufacturers  for  OTC 
State  Violation  of  Commitment 

As  established  in  today's  Final  Rule, 
there  are  several  ways  in  which  an  OTC 
State  might  break  its  commitment  and 
thereby  allow  manufactxirers  to  opt  out 
of  National  LEV.  These  are:  (1)  taking 
final  action  in  violation  of  the 
commitment  to  continue  to  allow 
National  LEV  as  a  compliance  ' 

alternative  to  a  Section  177  Program  or 
to  a  ZEV  mandate  (in  those  OTC  States 
without  existing  2£V  mandates);  (2) 
failing  to  submit  a  National  LEV  SIP 
revision  within  the  timeframe  set  forth 
in  the  National  LEV  regulations:  (3) 
submitting  an  inadequate  National  LEV  ^ 
SIP  revision;  and  (4)  taking  final  action 
(by  an  OTC  State  without  an  existing 
ZEV  mandate)  adopting  a  ZEV  mandate 
effective  during  the  state's  commitment 
to  National  LEV.  20  The  discussion 
below  addresses  each  of  these  possible 
types  of  OTC  State  violations 
individually.  EPA  does  not  believe  that 
any  of  these  scenarios  are  likely  to  arise 
imder  the  National  LEV  program. 
Nevertheless,  spelling  out  in  the 
regulations  the  consequences  under 
each  of  these  scenarios  will  provide  the 
parties  certainty  regarding  the  worst- 
case  outcomes,  and  more  importantly, 
allows  EPA  to  structure  the 
consequences  so  as  to  minimize  the 
likelihood  that  any  of  these  scenarios 
will  occur. 

1.  OTC  State  No  Longer  Accepts 
National  LEV  as  a  Compliance 
Alternative 

The  most  significant  way  in  which  an 
OTC  State  could  violate  its  commitment 
to  National  LEV  would  be  to  attempt  to 
have  a  Section  177  Program  that  was  in 
effect  during  the  state's  commitment  to 
National  LEV^i  and  that  did  not  allow 
National  LEV  or  mandatory  federal 
standards  of  at  least  equivalent 
stringency  as  a  compliance 
alternative.  22  (An  OTC  State  would  not 
be  in  violation  of  its  commitment  under 
National  LEV  if  it  had  (or  adopted)  a 
Section  177  Program  that  was  effective 
after  the  end  of  its  commitment  to 
National  LEV  that  did  not  allow 
National  LEV  as  a  compliance 
alternative.)  This  could  happen  if  an 


"In  addition,  as  ditciused  in  the  following 
section,  manubcturers  may  opt  out  if  an  OTC  State 
takes  a  legitimate  offramp. 

'■  An  OTC  State's  commitment  to  National  LEV 
lasts  until  MY2006,  unless  EPA  fails  to  issue  Tier 
2  standards  at  least  as  stringent  as  National  LEV  on 
or  before  December  15.  2000,  in  which  case  the 
commitment  lasts  until  MY20O4. 

^Throughout  this  preamble,  £PA  often  uses 
"National  LEV  as  a  compliance  alternative"  as 
shorthand  for  "National  I.£V  or  mandatory  federal 
standards  of  at  least  equivalent  stringency  as  a 
compliance  alternative." 
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ore  State  accepted  National  LEV  as  a 
compliance  alternative  to  a  state  Section 
177  Program  or  a  ZEV  mandate  (in  an 
ore  State  without  an  existing  ZEV 
mandate)  and  then  took  final  action 
purportedly  removing  the  alternative 
compliance  provisions  from  its 
regulations,  leaving  only  the  state 
Section  177  Program  or  ZEV  mandate 
requirements  in  place.  It  would  also 
happen  if  an  OTC  State  took  final  action 
puq>ortedly  adopting  a  Section  177 
Program  or  a  ZEV  mandate  (in  an  OTC 
State  without  an  existing  ZEV  mandate) 
without  providing  for  National  LEV  as 
a  compliance  alternative. "  This 
violation  of  the  OTC  State's 
commitment  to  National  LEV  attempts 
to  impose  a  compliance  burden  directly 
on  the  manufacturers  and  would 
abandon  the  most  fundamental  element 
of  the  agreement  underlying  the 
voluntary  National  LEV  program. 

The  consequences  of  such  a  violation, 
as  discussed  below  and  set  forth  in  40 
CFR  86.1707(e),  take  into  account  the 
seriousness  of  the  breach  of  the 
commitment,  even  though  the  violation 
would  not  necessarily  directly  burden 
the  mtuiufacturers.  Once  a  state 
adequately  commits  to  National  LEV 
through  an  approved  SIP  revision,  even 
if  the  state  were  to  change  its 
regulations  to  disallow  compliance  with 
National  LEV,  the  requirement  would 
hot  be  enforceable  until  EPA  approved 
a  further  SIP  revision  incorporating  the 
change,  as  discussed  above  in  section 
V.C.4.  Yet,  although  the  violation  might 
not  actually  impose  any  burden  on  the 
manufacturers  because  it  is  not 
enforceable,  manufacturers  should  not 
be  bound  to  comply  with  more  stringent 
National  LEV  requirements  in  the 
violating  state  and  should  not  be  bound 
to  continue  in  the  National  LEV 
program,  as  even  an  imenforceable 
Section  177  Program  would  create  risks 
and  uncertainties  for  manufacturers. 
Manufactiuers  would  be  at  risk  of 
having  to  defend  against  a  state 
enforcement  action.  The  question  of 
whether  EPA  could  approve  a  proposed 
state  SIP  revision  deleting  National  LEV 
as  a  comphance  alternative — if  only  by 
virtue  of  the  lack  of  precedence  for  this 
issue  and  its  dependence  on  the  specific 


"In  addition,  an  OTC  State  with  a  Section  177 
Program  in  its  regulations  at  the  time  of  opt-in  that 
doss  not  already  permit  manufacturers  to  comply 
with  National  LEV  as  a  compliance  alternative 
might  hil  to  modify  those  existing  regulations 
within  the  time-frame  provided,  which  is  the  same 
as  the  deadline  for  submission  of  the  state's  SIP 
revision.  The  consequences  of  this  type  of  violation 
would  differ  slightly  from  the  consequences  of 
other  types  of  violations  that  attempted  to  have  a 
Section  177  Program  without  allowing  National 
LEV  as  a  compliance  alternative,  as  noted  below  in 
n.24. 


facts — would  create  further  uncertainty 
for  manufacturers. 

Manufacturers  would  be  able  to  opt 
out  at  any  time  after  an  OTC  State  took 
final  action  that  would  (or  attempted  to) 
require  manufacturers  to  comply  with  a 
Section  177  Program  or  a  ZEV  mandate 
(in  an  OTC  State  without  an  existing 
ZEV  mandate)  prior  to  the  end  of  the 
state's  commitment  to  National  LEV 
without  allowing  them  to  comply  with 
National  LEV  or  mandatory  federal 
standards  of  at  least  equivalent 
stringency  as  an  alternative,  even  if  the 
effective  date  of  the  state  requirement 
were  some  time  in  the  future.  The  final 
state  action  would  be  the  action 
promulgating  the  state  law  or 
regulations  at  issue,  not  the  act  of 
defending  such  law  or  regulations  in 
litigation.  Thus,  a  self-effectuating  state 
law  purporting  to  impose  a  Section  177 
Program  without  including  National 
LEV  as  a  compliance  alternative  would 
be  final  state  action,  as  would  final  state 
regulations  purporting  to  impose  such  a 
program.  A  state  law  directing  the 
relevant  state  agency  to  change  its 
regulations  to  remove  National  LEV  as 
a  compliance  alternative  would  not  be 
a  final  state  action,  but  the  regulations 
promulgated  in  accordance  with  that 
directive  would  be  final  state  action. 

The  manufacturers  commented  that 
the  definition  of  "final  state  action" 
should  include  the  date  on  which  a  state 
passes  legislation  that  requires  a  state 
environmental  agency  to  eliminate 
National  LEV  as  a  compliance 
alternative,  even  if  that  state  legislation 
is  not  self-effectuating.  EPA  is 
concerned  that  it  may  not  necessarily  be 
clear  in  a  particular  instance  how  a  law 
directing  a  state  agency  to  change  its 
regulations  relating  to  National  LEV 
would  actually  be  implemented  by  the 
state  agency.  Depending  on  the 
substantive  results  of  the  state 
rulemaking  process  implementing  the 
directives  of  the  law  and  the  timing  of 
such  regulations,  the  state  may  or  may 
not  actually  violate  its  commitment  to 
the  program.  Rather  than  attempting  to 
hypothesize  the  effect  of  final  state 
regulations  once  promulgated,  EPA 
believes  it  is  appropriate  to  define  a 
final  state  action  as  the  action  that 
finalizes  the  state  law  or  regulations  that 
would  be  directly  applicable  to  the 
motor  vehicle  manufacturers  upon  the 
effective  date  of  such  law»or  regulations. 
Today's  rule  provides  that,  if  an  OTC 
State  were  to  violate  its  commitment  by 
purportedly  disallowing  National  LEV 
as  a  compliance  alternative,  there  would 
be  both  autornatic  consequences  in  the 
violating  state  and  an  opportimity  for 
manufacturers  to  opt  out  of  National 


LEV."  Two  significant  elements 
determine  the  consequences  in  the 
violating  state.  The  first  element  is  the 
manufacturers'  National  LEV 
compliance  obligations  in  the  violating 
state.  The  second  element  is  when  the 
state  Section  177  Program  or  ZEV 
mandate  requirements  apply  to 
manufacturers.  Outside  of  the  violating 
state,  manufacturers  would  continue  to 
be  subject  to  the  National  LEV 
requirements  unless  they  opted  out  of 
the  National  LEV  program. 

Until  the  violating  state's  Section  177 
Program  or  ZEV  mandate  requirements 
apply,  the  manufacturers'  compliance 
obligations  in  that  state  would  be 
governed  by  the  terms  of  the  National 
LEV  regulations.  In  a  state  that  had 
violated  its  commitment  by  attempting 
to  have  a  Section  177  Prog^ram  or  ZEV 
mandate  without  allowing  National  LEV 
as  a  compliance  alternative,  beginning 
with  the  next  model  year,"  the  National 
LEV  regulations  would  allow 
manufacturers  to  sell  vehicles 
complying  with  Tier  1  tailpipe 
standards  in  that  state  and  those 
vehicles  would  not  be  counted  in 
determining  whether  the  NLEV  fleet 
average  NMOG  standard  was  met. 
Because  model  years  generally  run 
somewhat  ahead  of  the  .calendar  years 
with  the  same  numbers,  generally  this 
will  result  in  a  near-term  or  immediate 
change  in  the  manufacturers' 
compliance  obligations. 

EPA  had  proposed  that,  until  the 
violating  state's  Section  177  Program 
requirements  applied  (which  might  not 
be  until  MY2006),  the  manufacturers 
would  only  have  to  meet  the  federal 
Tier  1  tailpipe  standards  for  vehicles 
sold  in  the  violating  state,  and  those 
vehicles  would  not  be  used  to  calculate 
the  manufacturers'  fleet  NMOG 
averages.  Several  commenters  objected 
to  this  provision  on  the  basis  that  the 
violating  state  or  a  downwind  state 
might  need  emissions  reductions  from 
controls  oh  new  motor  vehicles  in  the 


"In  an  OTC  State  that  had  a  Section  177  Program 
in  its  regulations  at  the  time  of  opt-in  and  that  had 
never  accepted  National  LEV  as  a  compliance 
alternative  to  the  Section  177  Program 
requirements,  the  consequences  in  the  violating 
state  discussed  in  this  section  would  not  apply, 
given  EPA's  interpretation  of  section  177.  See 
section  VI.E.  However,  the  provisions  for  a 
manufacturer's  offramp  would  be  the  same  for  a 
state  that  failed  to  modify  existing  regulations  to 
accept  National  LEV  as  a  compliance  alternative  as 
for  any  other  state  action  not  allowing  National  LEV 
as  a  compliance*altemative. 

"The  "next  model  year"  would  be  the  model 
year  named  for  the  calendar  year  following  the 
calendar  year  in  which  the  OTC  Sute  took  final 
state  action  violating  its  commitment.  For  example, 
if  an  OTC  State  violated  its  commitment  by  taking 
final  state  action  in  calendar  year  1999,  the  next 
model  year  would  be  MY2000. 
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that  caused  the 
it  is  highly  unliki 


violating  state  diiiting  the  timeiianie  in 
which  National  li£V  regulations 
required  that  federal  Tier  1  standards  be 
met  in  the  violating  state.  In  response, 
EPA  is  modifying  this  provision  slightly 
to  allow  a  violatit^  state  to  "cure"  a 
violation  and  re^n  the  benefits  of 
National  LEV  [wm  respect  to 
manufacturers  that  had  not  opted  out  of 
National  LEV)  by  reversing  the  action 
plation.  EPA  believes 
ly  that  a  state  would 
violate  its  commitment  in  the  first  place, 
let  alone  that  it  would  do  so  and  then 
reverse  its  action  I  shortly  thereafter. 
Nevertheless  suck  a  scenario  can  be 
envisioned,  for  example,  in  the  situation 
where  a  state  wa^  {counting  on  an 
alternative  mean$  bf  obtaining  needed 
emissions  reductions  and  then  found 
that  the  altematiy4  was  for  some  reason 
not  viable.  EPA  UeOieves  that  it  is 
appropriate  to  stmcture  the  National 
LEV  regulations  99  as  to  maximize 
states'  inoentivesjilo  uphold  their 
commitments  to  ij^tional  LEV  without, 
imder  certain  drcimstances,  foreclosing 
a  state  from  obtaining  the  benefits  of 
National  LEV  for  |t|ie  remainder  of  the 
National  LEV  proaam. 

Under  today's  final  rule,  rather  than 
allowing  manufadurers  to  sell  only  Tier 
1  vehicles  in  a  violating  state  for  as  long 
as  the  manufacturers  are  governed  by 
National  LEV  in  that  state,  if  the 
violating  state  reverses  its  action  (by 
taking  final  actioii  jwithdrawing, 
nullifying  or  othe  nkvise  reversing  the 
final  action  that  violated  its 
commitment),  aftei'  a  transition  period, 
vehicles  sold  in  that  state  by 
manufacturers  that  had  not  opted  out  of 
National  LEV  would  once  again  be 
subject  to  the  National  LEV  fleet  average 
NMOG  requirements.  Vehicles  would  be 
subject  to  the  fleet  average  NMOG 
standard  as  of  the  model  year  named  for 
the  second  calendar  year  after  the 
violating  state  tool  the  final  action 
reversing  the  actioi  1  that  broke  its 
commitment  or  as  pf  the  model  year 
named  for  the  founh  calendar  year 
following  the  calendar  year  in  which  the 
violating  state  took  the  final  action, 
whichever  is  later.  For  example,  if  the 
violating  action  occurred  in  1999  and 
the  violating  state  reversed  that  action 
in  2000,  vehicles  i6ld  in  that  state 
would  count  tow«|i  ds  the  NLEV  NMOG 
fleet  average  startiiig  with  MY2003  (the 
model  year  namea  for  the  fourth 
calendar  year  following  the  calendar 
year  in  which  the  violating  action 
occurred).  If  the  vli^lating  action  action 
occurred  in  1999  ii^d  was  reversed  in 
2002,  vehicles  in  tl  at  state  would  count 
towards  the  NLEVj  4M0G  fleet  average 
starting  with  MY2lC  04  (the  model  year 


named  for  the  second  calendar  year  in 
which  the  violating  action  was 
reversed).  EPA  believes  that  it  is 
important  to  provide  OTC  States  that 
commit  to  National  LEV  with  an 
incentive  to  keep  their  commitments 
and  that  this  approach  provides  such  an 
incentive.^* 

Tlie  earliest  date  on  which  the 
violating  state's  Section  177  Program  or 
ZEV  mandate  would  apply  is  governed 
by  the  two  model-year  lead  time 
requirement  of  section  177,  EPA's 
regulations  on  model  year  at  40  CFR 
part  85  subpart  X  and  the  National  LEV 
regulations.  This  date  would  apply  only 
for  any  auto  manufacturer  that  opted  out 
of  National  LEV  as  a  result  of  the 
violating  state's  action  (provided  that  it 
is  later  than  the  effective  date  of  the  opt- 
out),  for  any  auto  manufacturer  that 
decided  to  comply  with  the  violating 
state's  requirements  even  though  it 
otherwise  chose  to  stay  in  National  LEV, 
and  for  all  manufacturers  if  EPA 
approved  the  violating  state's  program 
into  the  SJP.^  (As  discussed  above,  EPA 
believes  the  violating  state's  refusal  to 
allow  National  LEV  as  a  compliance 
alternative  would  not  otherwise  be 
effective  until  MY2006  (or  MY2004,  if 
EPA  failed  to  issue  Tier  2  standards  at 
least  as  stringent  as  National  LEV  on  or 


''The  conunenten  mistakenly  assumed  that,  in 
the  absence  of  this  provision,  a  state  that  broke  its 
commitment  would  immediately  get  the  benefits  of 
a  state  Section  177  Program.  Rather,  under  section 
177,  a  violating  state  would  only  be  entitled  to  Tier 
1  vehicles  for  at  least  two  years  after  it  broke  its 
commitment.  Thus,  for  at  least  two  years,  the 
National  LEV  provision  that  manufacturers  that  stay 
in  the  program  are  obligated  to  provide  only  Tier 
1  vehicles  in  the  violating  state  is  consistent  with 
what  would  happen  under  section  177  if  the 
violating  state's  action  ended  the  program.  (For  ease 
of  administration,  if  a  violating  state  is  in  and  then 
out  and  then  back  in  the  National  LEV  program, 
EPA  has  extended  the  period  that  would  otherwise 
be  pirovided  by  section  177  to  ensure  that  when  a 
states'  vehicles  again  count  towards  calculation  of 
the  NMOG  average,  all  of  a  manufacturer's  vehicle* 
in  the  first  covered  model  year  count  towards  the 
NMOG  average.)  Even  were  lead  time  not  required 
by  section  177,  EPA  believes  it  is  appropriate  to 
give  manufacturers  time  to  cmnply  with  new  motor 
vehicle  requirements  pursuant  to  a  change  in  a 
state's  requirements. 

"Some  commenters  have  expressed  the  view 
that,  if  an  OTC  State  tvere  to  delete  National  LEV 
as  a  compliance  alternative,  the  State's  new  (or 
revised)  Section  177  Program  would  not  be 
preempted  by  the  federally  approved  National  LEV 
SIP  revision  nor  would  EPA  have  the  legal  authority 
to  disapprove  the  revised  state  program  if  it  were 
submitted  to  EPA  for  approval  into  the  SO*.  As 
discussed  in  this  preamble  and  the  Response  to 
Comments  for  today's  rule,  EPA  disagrees  with 
these  commenters.  However,  if  these  conunenters 
wtn  correct  regarding  the  legal  status  of  the  revised 
state  program  disallowing  National  LEV  as  a 
compliance  alternative,  the  earliest  date  on  which 
the  violating  state's  Section  177  Program  or  ZEV 
mandate  would  apply  is  governed  t^  the  lead  time 
requirements  in  section  177  and  EPA's  regulations 
on  model  year  at  40  CFR  Part  85  subpart  X  and  in 
the  National  LEV  regulations. 


before  December  15,  2000).)  Thus,  if 
none  of  these  situations  occurred,  the 
only  requirements  appHcable  to 
.manufacturers  in  the  violating  state 
would  be  the  National  LEV  regulations, 
which  would  allow  manufacturers  to 
sell  in  the  violating  state  vehicles  that 
meet  Tier  1  tailpipe  standards  and  to 
exclude  those  vehicles  from  the  fleet 
average  NMOG  calculation  for  the  time 
period  discussed  above. 

After  National  LEV  is  in  effect,  a 
change  to  a  state  regulation  that  deletes 
National  LEV  as  a  compliance 
alternative  attempts  to  change  the 
manufacturers'  obfigations.  In  that 
circumstance,  as  discussed  in  section 
VI.E  below,  EPA  interprets  section  177 
to  require  two  years  of  lead  time  fitim 
the  date  that  the  state  takes  final  action 
changing  its  regulations  (or  other  law) 
deleting  National  LEV  as  a  compliance 
alternative,  regardless  of  when  the  state 
adopted  its  previous  Section  177 
Program.  Thus,  pursuant  to  the  model 
year  regulations  at  40  CFR  part  85 
subpart  X  and  today's  regulations  at  40 
CFR  86.1707,  the  earliest  the  state 
Section  177  Program  or  ZEV  mandate 
requirements  could  apply  would  be  to 
engine  families  for  which  production 
begins  after  the  date  two  calendar  years 
frt>m  the  date  of  the  final  state  action. 
For  example,  if  the  violating  state 
promulgated  regulations  purportedly 
removing  National  LEV  as  a  corbpliance 
alternative  on  June  1,  2000,  the  earUest 
the  state  Section  177  Program  or  ZEV 
mandate  requirements  could  apply 
would  be  to  engine  families  that  began 
production  on  or  after  June  1,  2002. 
which  might  apply  to  some,  but 
certainly  not  all,  MY2003  vehicles. 

In  the  SNPRM,  EPA  raised  the  issue 
of  whether  manufacturers  should  have 
at  least  four,  rather  than  two.  years  of 
lead  time  bom  the  date  that  the  state 
takes  final  action  changing  its 
regulations  to  delete  National  LEV  as  a 
compliance  alternative.  The 
manufacturers'  comments  advocated 
that  there  should  be  four  years  of  lead 
time  from  the  date  of  the  state  violation 
of  its  commitment,  but  they  did  not 
suggest  any  way  (other  than  enforcing 
the  commitment  in  a  SIP)  to  make  such 
a  requirement  for  lead  time  legally 
enforceable  against  a  state  that  was 
already  in  violation  of  its  commitment 
to  accept  National  LEV  as  a  compliance 
alternative  to  a  state  Section  177 
Program.  Numerous  other  conunenters 
opposed  the  idea  of  providing  four  years 
of  lead  time  on  the  biasis  that  it  is 
contrary  to  the  statutory  language 
governing  lead  time  for  state  programs 
adopted  imder  section  177.  The  MOUs 
initialled  by  the  OTC  and 
manufacturers'  organizations  did  not 
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allude  to  a  four-year  lead  time  under . 
any  circumstances,  indicating  that  the 
parties  had  not  raised  this  in  their 
negotiations,  let  alone  agreed  upon  it,  as 
an  appropriate  element  of  the  National 
LEV  program.  Finally,  the  National  LEV 
regulations  provide  several  other 
significant  disincentives  to  an  OTC 
State  breaking  its  commitment,  as 
discussed  in  this  section,  and  a  four- 
year  lead  time  would  likely  add  little  to 
these  existing  disincentives.  Thus,  EPA 
does  not  believe  it  would  be  reasonable 
to  try  to  require  a  four-year  lead  time 
under  section  177  for  a  state  violation  of 
its  commitment  to  National  LEV. 

The  combined  effect  of  the  National 
LEV  regulations  allowing  manufacturers 
to  comply  with  Tier  1  tailpipe  standards 
in  the  violating  state  and  the 
requirement  for  two-years  lead  time 
before  the  state  Section  177  Program  or 
ZEV  mandate  requirements  could  apply 
means  that,  if  an  OTC  State  wereTo 
violate  its  commitment  by  not  allowing 
National  LEV  as  a  compliance 
alternative,  manufacturers  would  be 
subject  to  only  Tier  1  tailpipe  standards 
(and  not  the  NLEV  NMOG  average)  in 
that  state  for  at  least  two  years.  As  a 
consequence,  the  violating  state  could 
not  claim  SIP  credits  for  control  of 
emissions  from  new  motor  vehicles 
meeting  anything  more  stringent  than 
Tier  1  tailpipe  standeirds  during  that 
period.  EPA  believes  that  this  would 
provide  a  powerful  incentive  for  the 
OTC  States  to  uphold  their 
commitments  to  accept  National  LEV  as 
a  compliance  alternative  for  the 
specified  duration. 

EPA  recognizes  that  it  may  take 
manufacturers  some  time  to  take 
advantage  of  the  less  stringent  Tier  1 
tailpipe  standards,  and  that, 
consequently,  the  hardware  of  the 
vehicles  supplied  to  the  violating  state 
may  not  change  dramatically  in  the 
short-term.  However,  manufacturers 
would  be  able  to  revise  vehicle 
compliance  levels  rapidly  to  provide 
that,  for  warranty  and  recall  purposes, 
the  vehicles  are  only  complying  with 
Tier  1  tailpipe  standards.  This  means 
that,  over  the  life  of  those  vehicles,  they 
would  only  be  required  to  produce 
emissions  below  the  50,000  mile  and 
100,000  mile  Tier  1  standards  and 
enforcement  action  could  not  be  taken 
to  require  those  vehicles  to  meet  any 
more  stringent  standards.^^  As  long  as 
manufacturers  are  not  required  to  sell 
vehicles  meeting  standards  more 
stringent  than  Tier  1  in  the  violating 


»  See  section  vm.C  for  discussion  of  how  EPA's 
vehicle  certification  process  would  allow  a 
manufacturer  to  provide  vehicles  nteeting  Tier  1 
standards  in  a  violating  state. 


State,  it  would  not  be  appropriate  for 
EPA  to  approve  SIP  credits  for  any 
emissions  reductions  beyond  the  levels 
provided  by  Tier  1  tailpipe  standards. 
Those  vehicles  would  not  be  included 
in  calculating  the  manufactiuers' 
compliance  with  the  National  LEV  fleet 
average  NMOG  standards.  Thus,  the 
state  would  not  receive  emission  credits 
beyond  Tier  1  levels  if  the  vehicles  sold 
in  that  state  were  certified  to  Tier  1 
levels  when  sold  in  that  state  because 
the  SIP  would  not  provide  in  any  way 
for  such  vehicles  to  meet  emission 
standards  more  stringent  than  Tier  1 
levels. 

In  addition  to  the  relaxed  emissions 
standards  that  would  apply  to  vehicles 
sold  in  the  violating  state,  the  other 
incentive  for  OTC  States  not  to  violate 
their  commitments  is  that 
manufacturers  would  also  be  able  to  opt 
out  of  National  LEV  if  an  OTC  State 
violated  its  commitment  to  the  program 
by  not  allowing  National  LEV  as  a 
compliance  alternative.  As  proposed, 
the  FRM  does  not  set  a  time  limit  for 
manufacturers  to  exercise  their  right  to 
opt  out  as  long  as  the  state  is  in 
violation  of  its  commitment.  After  a 
manufactiuer  opted  out,  there  also 
would  be  no  opportunity  for  the  state  to 
ciue  the  violation  by  changing  the  state 
law  or  regulations  to  accept  National 
LEV  as  a  compliance  alternative  and 
thereby  negate  an  opt-out  that  a 
manufacturer  had  already  submitted, 
regardless  of  whether  that  opt-out  had 
become  effective  already.  However, 
once  a  violating  state  took  final  action 
to  cuie  the  violation,  manufacturers  that 
had  not  already  opted  out  could  not  opt 
out  based  on  the  violation  that  the  state 
had  qured. 

The  Final  Framework  Rule  gives  EPA 
an  opportunity  to  make  a  finding  as  to 
the  validity  of  an  opt-out  based  on  a 
change  to  a  Stable  Standard.  See  62  FR 
31202-07.  This  both  provides  a  safe 
harbor  for  a  manufacturer  that  relies  on 
an  EPA  determination  of  validity,  and 
provides  for  rapid  resolution  in  the 
United  States  Coiul  of  Appeals  for  the 
District  of  Columbia  if  the  validity  is 
disputed,  thereby  avoiding  protracted 
litigation  in  federal  district  court.  In 
contrast,  EPA  does  not  believe  such  a 
process  is  necessary  here.  The  validity 
of  an  opt-out  based  on  a  state 
disallowing  National  LEV  as  a 
compliance  alternative  should  be  a 
straight-forward  factual  determination. 
Consequently,  EPA  believes  there  is 
very  Uttle  benefit  to  be  gained  by 
providing  for  an  EPA  determination  of 
the  validity  of  such  an  opt-out,  and 
today's  final  rule  does  not  provide  for 
such  a  determination. 


As  proposed,  a  manufacturer  that  opts 
out  of  National  LEV  based  on  a  state 
violation  of  its  commitment  to  National 
LEV  must  continue  to  comply  with 
National  LEV  imtil  the  opt-out  becomes 
effective  (although  Tier  1  tailpipe 
standards  will  apply  in  the  violating 
state,  as  discussed  above).  A 
manufacturer's  opt-out  notification  must 
specify  the  effective  date  of  the  opt-out, 
which  in  no  event  could  be  any  earlier 
than  the  next  model  year  (i.e.,  the  model 
year  named  for  the  calendar  year 
following  the  calendar  year  in  which  the 
manufacturer  opted  out).29  After  the 
effective  date  of  its  opt-out,  a 
manufecturer  would  have  to  comply 
with  any  non-violating  state's  Se<^on 
177  Program  (except  for  ZEV  mandates) 
provided  that  at  least  two-years  lead 
time  (as  provided  in  section  177)  had 
passed  since  the  adoption  of  the  state's 
Section  177  Program.  Other  than  those 
ZEV  mandates  that  would  be  imaffected 
by  the  National  LEV  program  (i.e., 
existing  ZEV  mandates),  if  a 
manufacturer  opts  out.  it  wovdd  not  be 
subject  to  any  other  ZEV  mandates  until  ■ 
two  years  of  lead  time  had  passed, 
which  would  run  from  the  date  the 
manufactiuer  opts  out  of  National  LEV 
and  be  measured  according  to  the 
section  177  implementing  regulations. 
After  the  effective  date  of  a 
manufacturer's  opt-out,  in  a  non- 
violating  state  without  a  Section  177 
Program,  the  manufacturer  must  meet 
all  applicable  federal  standards  that 
would  apply  in  the  absence  of  National 
LEV. 

The  following  summarizes  the 
tailpipe  standards  that  would  apply  if 
an  OTC  State  violated  its  commitment 
by  not  allowing  National  LEV  as  a 
compliance  alternative.  For  vehicles 
sold  in  the  violating  state,  all 
manufacturers  would  be  allowed  to  sell 
vehicles  meeting  Tier  1  standards  and  to 
exclude  those  vehicles  from  the  NMOG 
fleet  average  beginning  in  the  next 
model  year  after  the  date  of  the  state 
violation  for  at  least  the  two-year  lead 
time  set  forth  in  section  177  and  the 
implementing  regulations;  then 
manufacturers  would  become  subject  to 
the  state  Section  177  Program  only  if  the 
manufacturer  opted  out  of  National  LEV 
and  its  opt-out  had  become  effective,  if 
the  manufacturer  decided  to  comply 
with  the  violating  state's  new  Section 


^If,  however,  an  OTC  State  took  a  legitiniate 
offiwnp  as  discussed  below,  a  manufacturer  could 
not  use  a  delayed  effective  date  of  opt  out  to 
continue  to  comply  with  National  LEV  in  a  state 
that  had  opted  out  after  that  state's  opt-out  became 
effective.  As  discussed  below  in  section  VI.D,  an 
OTC  State  legitimately  opting  out  of  National  LEV 
is  required  to  provide  manufacturers  at  least  two- 
yaars  lead  time. 


give  a  man 
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177  Program  whi)e  remaining  in 
National  LEV,  oi(  if  EPA  approved  the 
state's  requirements  into  &e  SEP.  If  a 
manufacturer  opted  out,  before  the  opt- 
out  became  effeMJt|ve,  the  manufoctiuer 
would  continue  w  be  subject  to  all 
National  LEV  redjiirements  for  vehicles 
sold  outside  of  the  violating  state.  Once 
a  manufacturer's  opt-out  had  become 
effective,  for  vehicles  sold  outside  of  the 
violating  state,  the  manufactiuer  would 
have  to  comply  With  any  backstop  state 
Section  177  Progiiams  (except  ZEV 
mandates)  that  al^tate  had  adopted  at 
least  two  years  before  the  effective  date 
of  opt-out  and,  in  other  states,  would 
have  to  comply  with  all  applicable 
federal  standards  jthat  would  apply  in 
the  absence  of  National  LEV. 
Manufacturers  would  not  have  to 
comply  with  any  ^EV  mandates  (except 
those  that  were  Ultaffacted  by  National 
LEV)  imtil  the  mjc^el  year  thiat  would 
«tart  two  years  alt^r  the  date  EPA 
received  the  mani^&cturer's  opt  out. 
Manufacturers  that  did  not  opt  out 
would  continue  to  be  subject  to  all 
National  LEV  redilirements  for  vehicles 
sold  outside  of  th<  >  violating  state  and, 
ite.  would  be  allowed, 
LEV  regulations,  to 
_  Tier  1  tailpipe 
standards  for  two  years  following  the 
state  violation  ana  to  exclude  those 
vehicles  from  the  NMOG  fleet  average. 
However,  if  the  viplating  state  reversed 
the  action  thfit  broke  its  commitment, 
vehicles  sold  in  me  violating  state 
would  coimt  towards  the  NLEV  NMOG 
fleet  average  as  of  the  model  year  named 
for  the  second  calendar  year  after  the 
violating  state  to(>|c  the  final  action 
reversing  the  action  that  broke  its 
commitment  or  ais  of  the  model  year 
named  for  the  fou|lh  calendar  year 
following  the  cal^dar  year  in  which  the 
violating  state  to^k  the  final  action 
breaking  its  commitment,  whichever  is 
later.3o  To  the  extent  these  provisions 
would  give  a  mai^ufacturer  less  than  the 
two-years  lead  time  set  forth  in  section 
177,  the  manufacturer  would  waive  that 
protection  by  optahg  into  National  LEV 
and  then  setting  ah  effective  date  in  its 
opt-out  notificatipb  that  was  earlier  than 
the  two-years  lead  time  would  provide. 
To  the  extent  these  provisions  would 
give  a  manufacturer  more  than  the  two- 


in  the  violating 
under  the  Natio: 
sell  vehicles  mi 


'oPor  example,  if  the>violating  action  occuired  in 
1999  and  the  violating  State  reversed  that  action  in 
2000,  vehicles  sold  in  that  state  would  count 
towards  the  NLEV  NMOG  fleet  average  starting  with 
MY20O3  (the  model  year  named  for  the  fourth 
calendar  year  foUowiiig  the  calendar  year  in  which 
the  violating  action  occurred).  If  the  violating  action 
occurred  in  1999  and  was  reversed  in  2002, 
vehicles  in  that  state  would  count  towards  the 
NLEV  NMOG  fleet  average  starting  with  MY20O4 
(the  model  year  named  for  the  second  calendar  year 
after  which  the  violatiiig  action  was  reversed). 


years  lead  time  set  forth  in  section  177, 
by  opting  into  National  LEV  the  OTC 
States  agree  to  provide  the  additional 
time. 

2.  OTC  State  Fails  to  Submit  SIP 
Revision  Committing  to  National  LEV 

The  second  way  in  which  an  OTC 
State  could  violate  its  commitment  to 
National  LEV  would  be  to  fail  to  submit 
a  SIP  revision  to  EPA  containing  the 
state's  regulatory  commitment  to  the 
program.  The  consequences  of  this 
violation  differ  slightly  bom  a  situation 
where  a  state  does  submit  such  a  SIP 
revision,  receives  EPA  approval  for  it, 
but  then  violates  the  commitment  by 
attempting  to  remove  National  LEV  as  a 
compliance  alternative.  Failure  to 
submit  a  SIP  revisicm  would  not 
necessarily  indicate  that  the  state  was 
attempting  to  impose  a  compliance 
obligation  on  the  manufacturers 
contrary  to  the  terms  of  the  fundamental 
agreement  underlying  the  voluntary 
National  LEV  program.  Consequently,  if 
manufacturers  did  not  choose  to  opt  out 
of  National  LEV,  they  would  continue  to 
be  subject  to  all  the  National  LEV 
requirements  for  vehicles  sold  both 
within  and  outside  of  the  violating  state, 
and  the  National  LEV  program  would 
continue.  However,  the  portion  of  the 
OTC  State  commitments  to  be  contained 
in  the  SIP  revisions  is  critical  to  the 
long-term  enforceability  of  the  state 
commitments,  so  EPA  believes  it  is 
important  to  allow  the  manufacturers  to 
opt  out  of  National  LEV  if  a  state  fails 
to  submit  a  SIP  revision.  This  will 
provide  incentive  for  OTC  States  to 
submit  their  National  LEV  SIP  revisions 
and  provide  manufacturers  recourse  in 
the  event  of  a  state  failure  to  do  so.  This 
offramp  is  addressed  in  40  CFR 
86.1707(f). 

As  imder  the  previous  scenario,  there 
would  be  no  time  limit  for 
manu&cturers  to  exercise  their  right  to 
opt  out  of  National  LEV  if  an  OTC  State 
had  missed  the  deadline  for  its  National 
LEV  SIP  revision  and  had  not  yet 
submitted  such  a  SIP  revision.  Once  the 
state  submitted  its  SIP  revision,  even  if 
after  the  deadline,  manufacturers  would 
no  longer  have  the  opportimity  to 
decide  to  opt  out  of  National  LEV. 
Unlike  the  previous  scenario,  a  state 
that  had  missed  the  deadline  for  its  SIP 
submission  would  have  a  limited 
opportunity  to  cure  the  violation.  For 
the  first  six  months  from  the  deadline 
for  the  SIP  submission,  manufacturers 
would  only  be  able  to  opt  out 
conditioned  on  the  state  not  submitting 
a  SIP  revision  within  six  months  of  the 
initial  deadline.  If  the  state  submitted 
the  revision  within  that  six-month  grace 
period,  any  opt-outs  based  on  that 


violation  would  be  invalidated  and 
would  not  come  into  effect. 

The  manufacturers  commented  that 
the  National  LEV  regulations  should  not 
provide  a  six-month  grace  period  for 
states  to  submit  their  SIP  revisions 
beyond  the  one-year  (or  for  a  few  states, 
eighteen-month)  period  provided  for  the 
SEP  submissions  because  the  deadline 
provides  states  adequate  time  to  submit 
their  SIP  revisions.  EPA  beUeves  this 
limited  opportunity  to  cure  is 
appropriate  here.  While  the  timeframes 
provided  for  the  OTC  States  to  submit 
their  SIP  revisions  are  feasible,  they  are 
very  tight  and  do  not  give  much  leeway 
for  delays  that  may  occur  in  the  state 
regulatory  processes.  Moreover,  the 
MOUs  initialed  by  the  OTC  and  the 
manufacturers'  associations  provided 
that  OTC  States  would  have  two  years 
to  submit  their  SIP  revisions  committing 
to  National  LEV.  Even  if  they  needed  to 
take  advantage  of  the  grace  period,  the 
deadline  for  most  of  the  OTC  States  to 
submit  their  Sff  revisions  to  EPA  would 
still  be  sooner  than  provided  under  the 
initialed  MOUs  and  no  state  would  have 
a  deadline  any  later  than  the  MOUs 
provided.  In  light  of  this,  together  with 
the  fact  that  failure  to  submit  this  SIP 
revision  would  not  pose  the  risk  of  any 
immediate  change  in  the  manufacturers' 
compliance  obligations,  it  is  reasonable 
to  provide  a  limited  grace  period  for 
OTC  States  to  submit  their  SIP  revisions 
without  jeopardizing  the  benefits  of  the 
National  LEV  program. 

After  the  six-month  grace  period,  the 
state's  submission  of  a  SIP  revision 
would  not  negate  a  manufacturer's  opt- 
out  that  EPA  had  already  received,  even 
if  the  manufacturer's  opt-out  had  not  yet 
become  effective.  However,  no 
manufacturer  would  be  able  to  opt  out 
after  the  state  submitted  the  SIP 
revision,  no  matter  how  late  the  state 
was.  As  imder  the  previous  scenario, 
whether  or  not  an  OTC  State  has  failed 
to  submit  a  SIP  revision  by  a  given  date 
and  thereby  provided  a  basis  for  an  opt- 
out  is  a  very  clear  cut  issue. 
Consequentiy,  EPA  is  not  providing  for 
an  EPA  determination  of  the  validity  of 
an  opt-out  based  on  this  violation. 

If  a  manufacturer  opts  out  it  may  set 
the  effective  date  of  its  opt-out  no  earUer 
than  MY2000  (orMY2001  if  the 
violating  state  is  the  District  of 
Coliunbia,  New  Hampshire,  Delaware  or 
Virginia)  or  the  next  model  year  after 
EPA's  receipt  of  the  opt-out,  whichever 
is  later."  If  a  manufacturer  opts  out  of 


"  If.  however,  an  OTC  State  took  a  legitimate 
olbamp  as  discussed  below,  a  manufacturer  could 
not  use  a  delayed  effective  date  of  opt  out  to 
continue  to  comply  with  National  LEV  in  a  state 
that  had  opted  out  after  the  state  opt-out  became 
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National  LEV,  in  the  violating  state,  the 
National  LEV  regulations  would  allow 
the  manufacturer  to  meet  Tier  1  tailpipe 
standards  and  would  not  require  those 
vehicles  to  be  included  in  the  fleet 
average  NMOG  calculations.  These 
special  provisions  for  vehicles  sold  in 
the  violating  state  generally  would  start 
with  the  next  model  year  after  EPA 
receives  the  manufacturer's  opt-out 
notification  (e.g..  MY2000  for  a 
manufacturer  that  opts  out  in  calendar 
year  1999)  and  continue  until  the. 
effective  date  set  in  the  opt-out  notice.^z 
As  under  the  scenario  above,  the 
violating  state  would  not  receive  SIP 
credits  for  emissions  reductions  from 
vehicles  meeting  anything  more 
stringent  than  the  Tier  1  tailpipe 
standards  while  those  standards  apply. 
Once  the  manufacturer's  opt-out  had 
become  effective,  the  manufacturer 
would  be  subject  to  a  Section  177 
Program  in  the  violating  state  if  the  two- 
year  lead  time  requirement  of  section 
177  had  been  met. 

If  a  manufacturer  opted  out  of 
National  LEV,  in  non-violating  states  it 
would  continue  to  meet  all  National 
LEV  requirements  until  the  effective 
date  of  its  opt  out.  For  vehicles  sold  in 
the  nonviolating  states,  once  the  opt-out 
became  effective  the  manufacturer 
would  be  subject  to  any  backstop 
Section  177  Programs  for  which  the 
two-year  lead  time  requirement  of 
section  177  had  been  met  (running  from 
the  date  the  state  adopted  the  backstop 
program),  or  would  be  subject  to  Tier  1 
requirements  in  states  without  such 
programs.  Manufacturers  would  not 
have  to  comply  with  any  ZEV  mandates 
(except  those  that  were  unaffected  by 
National  LEV)  until  the  model  year  that 
would  start  two  years  after  the  date  EPA 
received  the  manufacturer's  opt-out 
notification.  To  the  extent  that  these 
regulations  would  provide  a 
manufacturer  with  less  than  the  two- 
year  lead  time  set  forth  in  section  177, 
the  manufacturer  waives  that  protection 
by  opting  into  National  LEV  and  then 
setting  an  effective  date  in  its  opt-out 
notification.  To  the  extent  that  these 
provisions  would  provide 
manufacturers  more  than  the  two-years 
lead  time  set  forth  in  Section  177.  by 
opting  into  National  LEV  the  OTC  States 
agree  to  provide  the  additional  time. 


effective.  As  discussed  below  in  section  VI.D  an 
OTC  State  legitimately  opting  out  of  National  LEV 
is  required  to  provide  manufacturers  at  least  two- 
years  lead  time. 

"However,  these  special  provisions  would  start 
no  earlier  than  MY2001  if  the  District  of  Columbia. 
New  Hampshire.  Delaware  or  Virginia  were  the 
violating  state  and  no  earlier  than  MY2000  if 
another  OTC  State  were  the  violating  sute. 


3.  OTC  State  Submits  Inadequate  SIP 
Revision  Committing  to  National  LEV 

A  third  way  in  which  an  OTC  State 
could  violate  its  commitment  to 
National  LEV  would  be  to  submit  a  SIP 
revision  that  did  not  meet  the 
requirements  for  a  National  LEV  SIP 
revision,  and  thus  did  not  adequately 
commit  the  state  to  the  National  LEV 
program.  Today's  rule.  40  CFR 
86.1707(g).  maintains  the  principle  EPA 
had  proposed,  specifically  that  a 
violation  of  this  commitment  would 
allow  manufacturers  to  opt  out. 
However,  today's  rule  takes  a  somewhat 
different  approach  towards  when  a 
manufacturer  could  opt  out  based  on  an 
inadequate  SIP  revision. 

EPA  proposed  that  manufacturers 
would  be  able  to  opt  out  if  EPA 
disapproved  a  National  LEV  SIP 
revision,  and  either  the  state  failed  to 
submit  a  corrected  SIP  revision  within 
one  year  of  EPA's  disapproval,  or  the 
state  submitted  a  modified  SIP  revision 
and  EPA  subsequently  disapproved  the 
revision.  Under  the  proposal,  the  date  of 
the  violation  that  would  allow  a 
manufacturer  to  opt  out  of  National  LEV 
would  be  either  the  state's  failure  to 
submit  a  National  LEV  SIP  revision 
committing  to  National  LEV  within  one 
year  of  EPA's  disapproval  of  its  initial 
SIP  revision,  or  publication  of  EPA's 
second  disapproval.  EPA  also 
considered  and  took  comment  on 
several  alternative  approaches. 

The  auto  manufacturers'  comments 
supported  their  right  to  opt  out  if  an 
OTC  State  were  to  submit  an  inadequate 
National  LEV  SIP  submission,  but 
opposed  the  proposed  process  and 
timing  for  using  such  an  offrarap.  The 
manufacturers  believe  that  the  proposal 
did  not  provide  them  a  real  opportunity 
to  opt  out  in  a  timely  fashion  if  a  SIP 
submission  did  not  adequately  commit 
an  OTC  State  to  NaUonal  LEV.  The 
manufacturers  calculated  that  EPA's 
proposal  might  not  allow  them  to  opt 
out  until  MY2004  if  a  state  submitted  an 
inadequate  SEP.  Given  the  expected 
duration  of  National  LEV.  the  autos  felt 
this  effectively  prevented  them  finm 
opting  out  if  a  state  were  to  fail  to 
submit  an  adequate  SIP  revision. 
The  SIP  revisions  are  a  critical 
component  of  the  OTC  States' 
commitments  to  National  LEV.  The  auto 
manufacturers  should  have  a  right  to  opt 
out  of  the  program  if  an  OTC  State  that 
has  opted  into  National  LEV  does  not 
follow  through  on  its  commitment.  EPA 
agrees  with  the  manufacturers  that  the 
proposal  did  not  provide  them  an 
adequate  or  realistic  opportunity  to 
ensure  that  OTC  States  submitted 
adequate  SIP  revisions.  Thus,  the  FRM 


takes  a  slightly  different  approach  than 
EPA  proposed. 

Today's  rule  allows  manufacturers  to 
opt  out  of  National  LEV  if  an  OTC  State 
has  not  submitted  an  adequate  SIP 
revision  and  either  EPA  has  taken  final 
action  on  the  state's  submission  finding 
that  it  did  not  meet  the  requirements  for 
a  National  LEV  SIP  revision  or  at  least 
12  months  has  passed  since  the  state 
submitted  its  National  LEV  SIP- 
submission  to  EPA  and  EPA  has  not 
approved  it  as  meeting  the  requirements 
for  a  National  LEV  SIP  revision.  By 
prohibiting  manufacturers  bom  opting 
out  until  after  EPA  has  had  one  year  to 
take  action  on  a  SIP  submission,  the 
FRM  respects  EPA's  role  in  evaluating 
and  approving  SIPS,  as  delegated  by 
Congress  under  section  llOft)  of  the 
Act.  By  allowing  manufacturers  to  opt 
out  immediately  if  EPA  disapproves  a 
SIP  submission  or  if  EPA  fails  to  act 
within  one  year  of  receiving  the 
submission,  it  gives  manufacturers  a 
real  opportunity  to  opt  out  in  a  timely 
fashion  if  a  SIP  submission  is 
inadequate.  This  should  provide 
additional  incentive  for  OTC  States  to 
send  in  submissions  that  meet  the 
requirements  for  adequate  National  LEV 
SIP  revisions  and  thereby  increase  the 
stability  of  the  program. 

As  with  the  other  types  of  state 
violations,  there  is  no  deadline  for 
manufacturers  to  opt  out  based  on  this 
offi^mp.  Also,  there  would  be  no 
opportunity  for  an  OTC  State  to  cure  the 
violation  with  respect  to  a  manufacturer 
that  had  already  opted  out,  although 
manufacturers  that  had  not  opted  out 
could  no  longer  do  so  once  EPA  had 
taken  final  action  finding  the  State's 
submission  met  all  the  requirements  for 
a  National  SIP  revision.  The  action 
allowing  opt  out  is  very  clear,  and  hence 
the  regulations  do  not  provide  for  an 
EPA  determination  of  (he  validity  of  an 
opt-out  based  on  this  type  of  violation. 

Again  consistent  with  the  previous 
scenarios,  if  a  manufacturer  opts  out  it 
may  set  the  effective  date  of  its  opt-out 
as  early  as  the  next  model  year  or  any 
model  year  thereafter.^^  Manufacturers' 
obligations  under  National  LEV  and 
state  Section  177  Programs  would  be 
identical  to  those  described  if  a  state 
failed  to  submit  a  SIP  revision. 


"If.  however,  an  OTC  State  took  a  legitimate 
offramp  as  discussed  below,  a  manufacturer  could 
not  use  a  delayed  effective  date  of  opt  out  to 
continue  to  comply  virith  National  LEV  in  a  state 
that  had  opted  out  after  the  state  opt-out  became 
effective.  As  discussed  below  in  section  VI.D  an 
OTC  State  legitimately  opting  out  of  National  LEV 
is  required  to  provide  manufacturers  at  least  two 
years  lead  time. 


revision  on 
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4.  OTC  State  Without  an  Existing  ZEV 
Mandate  Adopts  a  Backstop  ZEV 
Mandate 

OTC  States  wijthout  ZEV  mandates 
will  also  state  in  iheir  opt-ins  that  they 
do  not  intend  to  adopt  a  ZEV  mandate 
that  would  be  effective  during  the  state's 
commitment  to  l^ational  LEV.  EPA  took 
comment  on  wh^her  auto 
manufactiuers  shnuld  be  able  to  opt  out 
if  an  OTC  State  without  an  existing  ZEV 
mandate  acted  contrary  to  its  stated 
intent  and  adop^  a  backstop  ZEV 
mandate  (i.e.,  a  ^V  mandate  that 
allows  National  UEV  as  a  compliance 
alternative)  witfaj  an  effective  date 
during  the  state's  commitment  to 
National  LEV.^*  today's  final  rule,  40 
CFR  86.1707(h),  ^>rovides  such  an 
offramp  for  mantjjfacturers.  EPA  believes 
this  is  appropriate  given  the  differing 
positions  of  the  manufactiuers  (who 
wanted  the  OTC  States  to  agree  that  they 
would  not  adopt  a  ZEV  mandate)  and 
the  OTC  States  (who  were  willing  to 
state  their  curreiil  intent  not  to  adopt  a 
ZEV  mandatel^Is  also  appropriate 
given  that  the  OTC  States  without 
existing  ZEV  mandates  have  Uttle 
incentive  to  adopt  backstop  2XV 
mandates  since  U^y  have  agreed  that  a 
mairufacturer  wquld  not  have  to  comply 
with  a  badcstop  ^V  mandate  until  the 
later  of  the  end  o^e  OTC  State's 
commitment  to  National  LEV  (MY2006 
or  MY 2004,  depending  upon  EPA's 
issuemce  of  Tier  2  standards)  or  two 
years  after  either  t(he  manufacturer  or 
the  OTC  State  oats  out  of  National  LEV. 

Sec.  86.1 707(h||  allows 
manufacturers  ^'  tb  opt  out  of  National 
LEV  if  an  OTC  State  without  an  existing 
ZEV  mandate  takes  final  action  adopting 
a  backstop  ZEV  ijuandate  that  would 
become  effective  during  the  state's 
commitment  to  National  LEV.  This 
offramp  does  not  allow  manufacturers  to 
opt  out  if  a  state  adopts  a  ZEV  mandate 
that  could  not  come  into  efiisct  until  the 
end  of  the  state's|<tommitment  (i.e.,  until 
MY2006  or  MY2Q04,  depending  on 
EPA's  issuance  of  Tier  2  standards). 
Adoption  of  a  ba(tkstop  ZEV  mandate 
would  not  impose!  an  inunediate 
compliance  obligation  on  auto 
manufacturers,  so  EPA  has  structured 
the  ofh-amp  and  i|t^  consequences  to  he 
similar  to  those  fbt  an  OTC  State's 
failure  to  submit  its  National  LEV  SIP 
revision  on  time,  ^nsequently,  if 

— ■ :i 

"  If  an  OTC  State  w)t)iout  an  existing  ZEV 
mandate  adopts  a  ZEV  mandate  that  does  not  allow 
National  LEV  as  a  compliance  alternative,  the  opt- 
out  provisions  discussMl  in  Section  VI.A.1  above 
apply. 

''Only  those  manuficturers  that  are  laige  enough 
that  they  w^ould  be  subject  to  the  ZEV  mandate  if 
it  comes  into  effect  could  opt  out  based  on  an  OTC 
State's  adoption  of  a  Z  ■:  k^  mandate. 


manufacturers  did  not  choose  to  opt  out 
of  National  LEV,  they  would  continue  to 
be  subject  to  all  the  National  LEV 
requirements  for  vehicles  sold  both 
within  and  outside  of  the  violating  state, 
and  the  National  LEV  program  would 
continue. 

As  for  other  of&amp»based  on  OTC 
State  actions,  there  would  be  no  time 
limit  for  manufacturers  to  exercise  their 
right  to  opt  out  of  National  LEV  if  an 
OTC  State  without  an  existing  ZEV 
mandate  adopted  a  iMdkstop  ZEV 
mandate.  Final  action  reversing  the 
violating  state's  adoption  of  a  ^ckstop 
ZEV  mandate  would  not  negate  a 
manufacturer's  opt-out  that  EPA  had 
already  received,  even  if  the 
manufacturer's  opt-out  had  not  yet 
become  effective.  However,  if  the 
violating  state  were  to  take  final  action 
reversing  itself  and  deleting  the 
backstop  ZEV  mandate,  no 
manufactiu^r  would  be  able  to  opt  out 
after  such  final  action.  "Final  action" 
shall  have  the  saAie  meaning  here  as 
discussed  above  in  Section  VI.A.1.  EPA 
is  not  providing  for  an  EPA 
determination  of  the  validity  of  an  opt- 
out  under  this  provision  because  it 
should  be  very  clear  cut  whether  an 
OTC  State  has  adopted  a  backstop  ZEV 
mandate. 

If  a  manufacturer  opts  out,  it  may  set 
the  effective  date  of  its  opt-out  as  early 
as  the  next  model  year  after  EPA's 
receipt  of  the  opt-out  notification.^*  If  a 
manufactiu^r  opts  out  of  National  LEV, 
in  the  violating  state,  the  National  LEV 
regulations  would  allow  the 
manufacturer  to  meet  Tier  1  tailpipe 
standards  and  would  not  require  those 
vehicles  to  be  included  in  the  fleet 
average  NMOG  calculations.  These 
special  provisions  for  vehicles  sold  in 
the  violating  state  would  start  with  the 
next  model  year  after  EPA  receives  the 
manufacturer's  opt-out  (e.g.,  MY2000  for 
a  manufacturer  that  opts  out  in  calendar 
year  1999)  and  continue  until  the   ■ 
effective  date  set  in  the  opt-out  notice. 
As  under  the  scenario  above,  the 
violating  state  would  not  receive  SIP 
credits  for  emissions  reductions  from 
vehicles  meeting  anything  more 
stringent  than  the  Tier  1  tailpipe 
standards  while  those  standards  apply. 
Once  the  manufacturer's  opt-out  had 
become  effective,  the  manufacturer 
would  be  subject  to  a  Section  177 


^If.  however,  an  OTC  State  took  a  legitimate 
offramp  as  discussed  below,  a  manufacturer  could 
not  use  a  delayed  effective  date  of  opt  out  to 
continue  to  comply  with  National  LEV  in  a  state 
that  had  opted  out  after  the  state  opt-out  became 
efliective.  As  discussed  below  in  section  VI.D  an 
OTC  State  legitimately  opting  out  of  National  LEV 
is  required  to  provide  manufacturers  at  least  two 
years  of  lead  time. 


Program  in  the  violating  state  if  the  two- 
year  lead  time  requirement  of  section 
177  had  been  met. 

If  a  manufacturer  opted  out  of 
National  LEV,  in  non-violating  states  it 
would  continue  to  meet  all  National 
LEV  requirements  imtil  the  effective 
date  of  its  opt  out.  For  vehicles  sold  in 
the  nonviolating  states,  once  the  opt-out 
became  effective  the  manufacturer 
would  be  subject  to  any  backstop 
Section  177  Programs  for  which  the 
two-year  lead  time  requirement  of 
secticm  177  had  been  met  (running  from 
the  date  the  state  adopted  the  backstop 
program),  or  would  be  subject  to  Tier  1 
requirements  in  states  without  such 

Erograms.  Manufactiuers  would  not 
ave  to  comply  with  any  ZEV  mandates 
(except  those  that  were  unaffected  by 
National  LEV)  until  the  model  year  that 
would  start  two  years  after  the  date  EPA 
received  the  manufacturer's  opt-out 
notification.  To  the  extent  that  these 
regulations  would  provide  a 
manufacturer  with  less  than  the  two- 
year  lead  time  set  forth  in  section  177, 
the  manufacturer  waives  that  protection 
by  opting  into  National  LEV  and  then 
setting  an  effective  date  in  its  opt-out 
notification.  To  the  extent  that  these 
provisions  would  give  manufacturers 
more  than  the  two-years  lead  time  set 
forth  in  section  177,  by  opting  into 
National  LEV  the  OTC  States  agree  to 
provide  the  additional  time. 

B.  Offmmp  for  Manufacturers  if  OTC 
State  or  Manufacturer  Legitimately  Opts 
Out  of  National  LEV 

Following  the  general  principle  that 
parties  should  be  able  to  exit  National 
LEV  if  there  is  a  significant  change  in 
the  assumptions  that  imderlay  their 
decision  to  opt  in  initially,  40  CFR 
86.1707(j)  finalizes  EPA's  proposal  that 
a  manufacturer  also  could  opt  out  if  an 
OTC  State  or  another  manufacturer  were 
to  opt  out  of  National  LEV 
legitimately."  This  offramp  could  be 
used  within  30  days  of  EPA's  receipt  of 
an  OTC  State  or  a  manufacturer  opt-out. 
The  manufecturer  could  set  an  effective 
date  for  its  opt-out  beginning  the  next 
model  year  after  the  date  of  tiie 
manufacturer's  opt-out,  or  any  model 
year  thereafter.  EPA  would  not 
determine  the  validity  of  opt-out  under 
this  offramp  unless  EPA  is  to  determine 
the  validity  of  the  initial  opt-out. 


"The  validity  of  any  opt-out  from  National  LEV 
would  depend  in  part  on  whether  the  underlying 
condition  allowing  opt  out  has  actually  occurred. 
Where  the  initial  OTC  State  or  manufacturer's  opt- 
out  was  invalid,  it  would  not  provide  an  oftamp 
for  another  manufacturer  to  opt  out  of  National 
LEV.  Thus,  throughout  this  notice  when  EPA  refers 
to  an  initial  opt-out  as  the  condition  that  allows 
another  opt-out,  it  refers  only  to  valid  initial  opt- 
outs. 
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Manufacturers'  obligations  under 
National  LEV  and  state  Section  177 
Programs  would  be  identical  to  those 
described  if  a  state  failed  to  submit  a  SIP 
revision,  except  that  no  state  would  be 
a  violating  state.  EPA  received  no 
comments  on  this  provision. 

C.  Offnunp  for  Manufacturers  for  EPA 
Failure  to  Consider  In-Use  Fuel  Issues 

Beheving  that  the  effects  of  fuel  sulfur 
were  not  adequately  addressed  by  EPA 
in  the  National  LEV  program,  the  auto 
manufacturers  recommended  in  June, 
1997,  that  National  LEV  should  include 
an  offramp  for  manufacturers  related  to 
in-use  fuels  issues  and  that  they  should 
be  allowed  to  exit  the  National  LEV 
program  if  EPA  were  to  act  (or  fail  to 
act)  in  a  specified  manner  to  resolve 
specific  sulfur-related  issues.  Such  an 
offramp  would  alleviate  their  concern 
that  the  sulfur  levels  of  in-use  fuels 
outside  California  may  affect  the  on- 
bocu-d  diagnostic  (OBD)  systems  and 
tailpipe  emissions  of  National  LEV 
vehicles.  The  manufacturers  outlined 
six  different  conditions  related  to  EPA 
actions  (or  lack  of  action)  on  these 
issues  that  they  believe  should  allow 
them  to  opt  out  of  National  LEV.  In  the 
SNPRM.  EPA  proposed  an  additional 
offi^mip  that  took  into  account  three  of 
the  six  conditions  advanced  by 
manufacturers  and  rejected  the 
remaining  three.  (A  complete  discussion 
of  these  six  conditions  and  EPA's 
rationale  for  selecting  only  three  can  be 
found  in  the  SNPRM,  62  FR  at  44768- 
44771.)  The  proposed  offramp  was 
structured  such  that  manufacturers 
could  opt  out  of  National  LEV  only  if 
EPA  failed  to  consider  certain  vehicle 
modifications,  on-board  diagnostic 
control  systems,  or  preconditioning  of 
vehicles  when  requested  to  do  so  by  a 
manufacturer  as  a  result  of  an  alleged 
effect  of  fuel  with  high  sulfur  levels. 
Today's  final  rule  incorporates  this 
oRramp  as  it  was  proposed. 

EPA  recognizes  that  this  remains  an 
important  issue  for  the  manufacturers 
and  other  interested  parties,  and  40  CFR 
86.1707(i)  sets  forth  a  process  to  allow 
potential  problems  related  to  potential 
fuel  sulfur  effects  on  emissions 
performance  of  National  LEV  vehicles  to 
be  addressed  within  the  context  of 
National  LEV  as  more  information 
becomes  available.  These  problems  will 
be  addressed  on  a  case-by-case  basis. 
EPA  will  respond  to  a  manufacturer's 
request,  supported  by  data,  for 
appropriate  relief  for  a  specific  engine 
family  or  families  adversely  affected  by 
sulfur  in  a  manner  covered  by  one  of  the 
conditions  incorporated  into  the 
Natifanal  LEV  regulations  for  the  fuel 
sulfur  offramp. 


EPA  also  recognizes  that  the  effects  of 
sulfur  on  emission  control  systems  is  an 
issue  that  raises  concerns  beyond  the 
context  of  the  National  LEV  program 
and  is  being  addressed  in  numerous 
other  actions.  These  include  testing 
being  done  to  support  EPA's  Tier  2 
Study  and  the  Okone  Transport 
Assessment  Group's  recommendation  to 
EPA  to  explore  reducing  fuel  sulfur 
levels.  EPA  is  working  with  the  various 
stakeholders  in  developing  and 
analyzing  data  to  quantify  any  sulfur 
effects  on  current  and  future  technology 
vehicles.  EPA  has  said  that  in 
appropriate  instances,  EPA  will  address 
sulfur  effects  on  specific  mobile  source 
programs.  In  March,  1997,  EPA  released 
a  paper  entitled  "OBD  &  Sulfur  White 
Paper:  Sulfur's  Effect  on  the  OBD 
Catalyst  Monitor  on  Low  Emission 
Vehicles."  This  paper  summarized  the 
sulfur  concerns  and  the  available  data, 
and  outlined  EPA's  approach  to 
resolving  OBD/sulfur  issues  on  a  case- 
by-case  basis.38  The  fundamental 
suggested  approach  of  addressing  these 
issues  on  a  case-by-case  basis  remains 
EPA's  expected  approach.  The  offramp 
related  to  fuel  sulfur  effects  in  today's 
final  rule  is  entirely  consistent  with  the 
approach  outlined  in  EPA's  revised 
paper. 

Today's  final  rule  contains  a  fuel 
sulfur  offramp  identical  to  that 
proposed  in  the  SNPRM.  This  offivmp 
could  be  triggered  under  the  three 
following  conditions: 

(1)  If.  upon  a  written  request  &t>m  a 
manufacturer  in  relation  to  the 
certification  of  an  OBD  catalyst  monitor 
system.  EPA  declines  to  consider  the 
use  of  the  system  because  it  indicates 
sulfur-induced  passes  when  exposed  to 
high-sulfur  gasoline,  even  though  it 
functions  properly  on  low-sulfur 
gasoline. 

(2)  If,  upon  a  written  request  from  a 
manufacturer,  EPA  declines  to  consider, 
on  a  case-by-case  basis,  the 
manufacturer's  suggested  modifications 
to  vehicles  that  exhibit  sulfiir-induced 
malfunction  indicator  light  (MIL) 
illuminations  due  to  hi^-sulfur 
gasoline  so  as  to  eliminate  the  sulfur- 
induced  MIL. 

(3)  If.  upon  a  written  request  from  a 
manufacturer,  EPA  declines  to  consider; 
on  a  case-by-case  basis,  prior  to  in-use 
testing,  pre-conditioning  procedures 
designed  solely  to  remove  the  effects  of 
high  sulfur  from  currently  available 
gasoline. 


"OBD  and  Sulfur  White  Paper.  March  1997 
(Docket  A-95-26.  IV-B-06).  This  paper  has  been 
revised  to  address  comments  EPA  received  on  the 
March.  1997  paper.  A  copy  is  included  in  the 
docket  for  this  rule  (A-95-26,  VIl-J-02). 


EPA  has  defined  a  process  for 
manufacturers  to  opt  out  of  National 
LEV  if  one  of  the  conditions  described 
above  were  to  occur.  A  manufacturer 
must  send  a  request  to  EPA  in  writing 
identifying  the  particular  problem  at 
issue,  demonstrating  that  it  is  due  to  in- 
use  fuel  sulfur  levels,  requesting  that 
EPA  consider  taking  a  specified  action 
in  response,  and  demonstrating  the 
emissions  impact  of  the  requested 
change.  For  some  changes,  engineering 
judgement  may  be  sufficient  to 
demonstrate  the  emissions  impact.  The 
Agency  would  have  60  days  to  respond 
to  the  manufacturer's  request  in  writing, 
stating  the  Agency's  decision  and 
explaining  the  basis  for  the  decision.  If 
EPA  were  to  fail  to  respond  in  this 
manner  in  the  time&tune  allotted, 
manufacturers  would  have  180  days 
alter  the  deadline  for  the  EPA  response 
to  decide  to  opt  out  of  National  LEV. 
Once  EPA  responds  to  the 
manufacturer's  request,  even  if  after  the 
60-day  deadline,  a  manufacturer  that 
had  not  yet  opted  out  based  on  this 
offramp  would  no  longer  be  able  to  do 
so,  although  if  EPA  had  already  received 
a  manufacturer's  opt-out,  that  opt-out 
would  be  unaffected  by  EPA's 
subsequent  response.  Only  the 
manufacturer  that  sent  the  initial 
request  to  EPA  would  be  able  to  opt  out 
if  EPA  failed  to  respond. 

Consistent  with  opt-outs  based  on 
other  offramps,  a  manufacturer  that  opts 
out  based  on  this  offramp  must  continue 
to  comply  with  National  LEV  until  the 
opt-out  becomes  effective.  The 
manufactiu«r  may  set  the  effective  date 
of  its  opt-out  as  early  as  the  next  model 
year  or  any  model  year  thereafter." 
After  the  effective  date  of  its  opt-out,  the 
manufacturer  would  be  subject  to  any 
backstop  Section  177  Programs  (except 
for  ZEV  mandates)  provided  that  at  least 
two-years  lead  time  (as  provided  in 
section  177)  had  passed  since  the 
adoption  of  the  state's  Section  177 
Program,  or  would  be  subject  to  Tier  1 
requirements  in  states  without  such 
backstops.  Other  than  those  ZEV 
mandates  that  would  be  unaffected  by 
the  National  LEV  rogram  (i.e..  existing 
ZEV  mandates),  if  a  manufactiu«r  opts . 
out,  it  would  not  be  subject  to  any  other 
ZEV  mandates  until  two  years  of  lead 
time  has  passed,  which  would  run  firom 
the  date  the  manufacturer  opts  out  of 
National  LEV  and  would  be  measured 
according  to  the  section  177 
implementing  regulations. 

Several  commenters  highlighted  this 
offramp  as  an  area  of  some  concern. 


"The  next  model  year  would  be  the  model  year 
named  for  calendar  year  after  which  EPA  received 
the  opt-out  notification. 
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These  comments  and  EPA's  responses 
are  detailed  in  the  Response  to 
Coinments  docim^ent.  In  general,  the 
auto  manufacture^  felt  thet  the 
proposed  o&amp|  vd  not  go  far  enough 
to  protect  their  interests,  lltey  would 
have  preferred  that  the  regulations  allow 
a  manufectuier  to  jOpt  out  if  EPA  did  not 
approve  the  maniifecturer's  suggested 
solution  to  an  allegjed  problem  if  the 
manufecturer  felt  corrective  action  was 
justified.  EPA's  proposed  (and  final) 
regulations  instead!  require  EPA  to 
consider  allowing!  corrective  action 
based  on  a  request  bom  a  manufactiuer 
accompanied  by  a  persuasive 
demonstration  that  a  problon  does 
indeed  exist.  EPAlbelieves  that 
foUowring  the  manUfecturers'  approach 
would  destabilize  the  program  by 
putting  EPA  in  wlUt  could  be  an 
imtenable  position  lof  either  giving  a 
manufecturer  the  ability  to  opt  out  or 
allowing  the  manufecturer  to  dictate  a 
substantive  outcoaie  which  EPA  did  not 
believe  was  warraiilted. 

Several  state  goTemment  commoaters 
saw  the  addition  qf  this  offiamp  as  a 
new  issue  that  had  not  arisen  in  prior 
discussions  and  that  had  potentially 
destabilizing  impacts  on  the  National 
LEV  program.  The  American  Petroleum 
Institute  likewise  £pmmented  that  it  did 
not  support  this  o^ramp.  G)ntraiy  to 
some  commenters^concems,  this 
oSramp  cannot  be  used  by  the 
manufacturers  to  dictate  a  particular 
result,  nor  does  it  destabilize  the 


National  LEV  p 
makes  it  clear  that 
follow  through  on 
the  OBD  &  Sulfur 


1.  The  offiamp 
?A  intends  to 
;  commitment  in 
Btus  Report  to  look 
at  potential  fuel  sulfur  effects  on  a  case- 
by-case  basis.  The  offramp  does  not 
expand  whatever  rijght  to  substantive 
judicial  review  a  iii^nufectxu«r  would 
otherwise  have  of  ui  EPA  decision 
related  to  potential  |fuel  sulfur  effects. 
Rather,  to  avoid  pilt^viding 
manufactiu«rs  an  opportimity  to  opt  out 
of  the  program,  this  of&amp  requires 
EPA  to  provide  a  written  response  to  a 
manufacturers'  redi^est.  Some 
commenters  expressed  the  concern  that 
this  oCEramp  woul^irequire  EPA  to  act 
in  the  absence  of  necessary  information. 
EPA  does  not  read  the  provision  that 
way.  Rather,  if  a  manufactiuer  submits 
insufficient  information  (perhaps  by 
failing  to  characteiize  the  potential  fuel 
sulfur  effect  adequately  or  to  {Hxivide 
adequate  informat^i^n  regarding  the 
effects  of  the  requested  change),  EPA 
could  deny  the  request  or  ask  the 
manufactiuer  to  submit  additional 
information  without  triggering  an 
offiramp,  provided  It  lat  EPA  explained 
its  response  in  writ  ng.  EPA  does  not 


believe  the  fuel  sulfur  offiamp 
destabilizes  the  National  LEV  program 
given  that  it  sets  up  a  process  rather 
than  requiring  a  substantive  result  and 
given  that  EPA  does  not  foresee  any 
problem  complying  with  the  process. 

D.  Offramps  for  OTC  States 

In  light  of  the  practically  and  legally 
binding  commitments  that  the  OTC 
States  woidd  make  to  the  National  LEV 
program,  this  Final  Rule  also  identifies 
the  limited  circumstances  under  which 
the  OTC  States  would  no  longer  be 
bound  by  those  commitments.  There  are 
two  circumstances  in  which  an  OTC 
State  could  opt  out  of  National  LEV:  (1) 
if  a  manufacturer  were  to  opt  out  of 
National  LEV;  or  (2)  if,  basM  on  a 
periodic  equivalency  determination, 
EPA  were  to  find  that  certain 
circumstances  had  changed  that  would 
have  changed  EPA's  initial 
determination  that  NationalLEV  would 
produce  emissions  reductions 
equivalent  to  OTC  State  Section  177 
Programs.  The  first  offramp,  foimd  in  40 
CFR  86.1707(e)  through  (j),  is  being 
finalized  as  proposed.  Hie  second 
oOramp,  found  in  40  CFR  86.1707(k), 
has  been  modified  somewhat  from  the 
proposal,  as  described  below  in  more 
detail.  If  an  OTC  State  were  to  take  an 
identified  legitimate  offramp  from 
National  LEV,  it  would  no  longer  be 
bound  by  any  commitments  that  it  made 
to  the  program  in  its  initial  opt-in 
package,  other  than  its  commitment  to 
follow  the  National  LEV  regulations  to 
transition  from  National  L^  to  a  state 
Section  177  Program.  An  OTC  State  that 
was  already  in  violation  ofits  National 
LEV  commitments  would  not  be  able 
legitimately  to  opt  out  of  National  LEV 
based  on  a  manufacturer's  opt-out. 

To  opt  out  of  National  LEV.  the  state 
official  that  signed  the  commissioner's 
letter  in  that  state  would  send  EPA  an 
opt-out  notification  letter.  The  letter 
would  state  that  the  OTC  State  was 
opting  out  of  National  LEV  and  specify 
the  condition  allowing  the  state  to  opt 
out.  The  date  of  the  state  opt-out  would 
be  the  date  that  EPA  received  the  opt- 
out  letter,  but  there  would  be  a  two-year 
transition  period  before  the  state  opt-out 
would  become  effective  and  the  state 
could  require  compliance  vtrith  a  Section 
177  Program  or  ZEV  mandate  (in  a  state 
without  an  existing  ZEV  mandate) 
without  allowing  National  LEV  as  a 
compliance  alternative.  Whether  an  opt- 
out  letter  alone  would  itself  remove 
National  LEV  as  a  compliance 
alternative  as  of  the  e^ctive  date  of  the 
opt-out  depends  on  how  the  state 
regulations  are  written.  In  opting  into 
National  LEV  the  state  could  structure 
its  regulations  and  SIP  to  provide  that 


National  LEV  would  not  be  an 
alternative  to  the  state's  Section  177 
Program  if  the  state  had  opted  out  of 
National  LEV  pursuant  to  the  National 
LEV  regulations  and  the  opt-out  had 
become  effective. 

1.  Manufacturer  Opt-Out 

As  proposed,  an  OTC  State  would  be 
able  to  opt  out  of  National  LEV  without 
violating  its  commitment  if  a 
manufacturer  opted  out  of  National  LEV 
under  one  of  the  identified  offramps  for 
manufactiuers.'*°  All  parties  would  have 
made  the  choice  to  opt  into  National 
LEV  with  an  understanding  about  the 
manufacturers  and  states  that  would  be 
subject  to  the  program.  If  those 
fundamental  assimiptions  were  to 
change,  the  parties  to  the  voluntary 
program  should  have  the  opportunity  to 
reevaluate  their  commitments  and 
choose  to  opt  out.  Some  OTC  States 
have  indicated,  for  example,  that  they 
believe  it  would  not  be  feasible  in  their 
states  to  have  some  manufacturers 
subject  to  National  LEV  while  others 
that  had  opted  out  of  National  LEV  were 
subject  to  Section  177  Program 
reouirements. 

u  a  manufactiuer  opted  out,  OTC 
States  would  have  a  three-month  p>eriod 
to  submit  an  opt-out  letter.  The  start  of 
the  three-montii  period  would  depend 
on  the  reason  the  manufacturer  opted 
out.  If  a  manufacturer  were  to  opt  out 
because,  of  state  action  or  inaction,  or  ., 
because  of  EPA's  failure  to  consider  a 
manufacturer's  request  related  to  effects 
of  in-use  fuels,  the  three-month  period 
would  start  on  the  date  EPA  received 
the  manufacturer's  opt-out 
notification.'*'  For  a  manufecturer's  opt- 
out  based  on  a  change  to  a  Stable 
Standard,  the  three-month  period  would 
start  on  the  date  of  EPA's  finding  that 
the  opt-out  was  valid  or  the  date  of  a 
final  judicial  ruling  that  a  disputed  opt- 
out  was  valid.  If  a  state  did  not  opt  out 
within  that  three-month  period,  the 
opportunity  to  opt  out  b^ed  on  that 
manufacturer  action  would  no  longer  be 
available. 

The  state  opt-out  could  not  become 
effective  until  the  state  had  provided 
manufacturers  with  the  two-year  lead 
time  set  forth  in  section  177,  with  the 
two-year  lead  time  to  start  on  the  date 


*°Tbe  condition  allowing  an  OTC  State  to  opt  out 
would  only  arise  if  the  initial  manufacturers'  opt- 
out  were  valid.  See  n.  37. 

*■  Ho%ti«ver,  if  a  manufacturer  were  to  opt  out 
because  a  state  failed  to  submit  a  SIP  revision  by 
the  applicable  deadline  and  the  manufacturer 
submitted  the  opt-out  notification  within  six 
months  of  the  applicable  deadline  for  the  SIP 
revision,  the  manufacturer's  opt-out  would  not  be 
final  until  the  end  of  that  six-month  period.  That 
date  (not  the  date  of  the  manufacturer's  opt-out) 
would  start  the  three-month  period  for  state  opt  out 


948  Federal  Register  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1998  /  Rules  and  Regulations 


that  EPA  received  that  state's  opt-out 
letter.  Manufacturers  commented  that 
for  manufacturers  that  had  not  opted  out 
of  National  LEV,  states  that  have  opted 
out  should  provide  four,  rather  than 
two,  years  of  lead  time.  As  discussed 
above  in  section  VI.A.l,  section  177 
does  not  require  states  to  provide 
manufacturers  four  years  c'  lead  time 
from  the  date  that  manufacturers  are 
notified  that  the  state  will  no  longer 
accept  National  LEV  as  a  compliance 
alternative  to  a  state  Section  177 
Program.  Several  commenters  opposed 
providing  four  years  of  lead  time  under 
any  circumstance^  and  agreed  that 
section  177  does  not  provide  such  lead 
time.  Moreover,  the  MOUs  initialled  by 
the  OTC  and  the  manufacturers' 
associations  provided  only  two  model 
years  of  lead  time  before  a  state  election 
to  no  longer  be  bound  by  its  obligations 
under  the  MOU  would  become  effective. 
Thus,  EPA  believes  it  is  appropriate  to 
finalize  the  proposed  approach,  which 
provides  for  two  years  of  lead  time 
before  a  state  opt-out  becomes  effective. 
Until  the  OTC  State's  opt-out  became 
effective,  manufacturers  that  had  not 
opted  out  of  National  LEV  or  whose  opt- 
outs  had  not  yet  become  effective  would 
continue  to  be  subject  to  all  the  National 
LEV  requirements  for  vehicles  sold  in 
that  state.  Manufacturers  whose  opt-outs 
had  already  become  effective  would  not 
be  affected  by  the  state  opt-aut.  Once 
the  state  opt-out  became  effective,  all 
manufacturers  would  be  subject  to  the 
state's  Section  177  Program,  if  it  had 
been  adopted  at  least  two  years 
previously.^  As  the  existence  of  a 
manufacturer  opt-out  as  the  basis  for  the 
state  opt-out  is  a  simple  factual 
determination,  the  rule  does  not  provide 
for  EPA  to  evaluate  the  validity  of  a 
state  opt-out  before  it  could  become 
effective. 

2.  Periodic  Equivalency  Determination 

EPA  had  proposed  that  an  OTC  State 
could  opt  out  of  National  LEV  if  EPA 
were  to  change  a  Stable  Standard  in  a 
way  that  made  National  LEV  less 
stringent  and,  if  the  change  had  been 
known  at  the  start  of  National  LEV,  it 
would  have  changed  EPA's  initial 
determination  that  National  LEV  would 
produce  emissions  reductions  at  least 
equivalent  to  the  adopted  OTC  State 
Section  177  Programs.  In  today's  Final 
Rule,  EPA  is  departing  somewhat  from 
the  proposal.  Today's  rule  is  very 
similar  to  the  proposal  regarding  how 
subsequent  equivalency  determinations 


would  be  made,  but  takes  a  different 
approach  regarding  when  they  would  be 
made.  Today's  rule  allows  an  OTC  State 
to  request  an  equivalency  determination 
at  any  time  during  the  state's 
commitment  to  National  LEV,  rather 
than  limiting  states'  ability  to  request 
such  a  determination  to  those  times 
when  EPA  changes  a  Stable  Standard. 
This  offramp  for  OTC  States  is 
comparable  to  the  manufacturers' 
offramp  if  EPA  makes  certain  types  of 
changes  to  Stable  Standards  that  make 
the  Standcirds  more  stringent. 

In  section  IV  above,  EPA  discussed  its 
determination  that  National  LEV  would 
produce  equivalent  or  greater  emissions 
reductions  than  the  alternative  of 
adopted  OTC  State  Section  177 
Programs.  In  the  modeling,  EPA 
assumed  that,  in  the  absence  of  National 
LEV,  Section  177  Programs  would  be  in 
place  in  those  OTC  States  that  currently 
have  adopted  such  programs  (including 
backstop  programs)  and  that,  in  all  other 
states  (except  California)  Tier  1 
standards  would  apply  through  MY2004 
and  Tier  2  standards  eq\>ivalent  to 
National  LEV  would  apply  thereafter. 
Today's  rule  allows  an  OTC  State  that 
is  in  the  National  LEV  program  to 
request  EPA  to  reevaluate  whether 
National  LEV  is  still  equivalent  to  the 
alternative  approach  of  OTC  State 
Section  177  Programs.  Within  six 
months  of  receiving  the  request,  EPA  is 
to  conduct  such  a  determination. 

As  proposed,  in  reevaluating 
equivalency,  EPA  would  use  the  same 
model  and  inputs  as  it  used  in  the 
initial  equivalency  determination.*' 
EPA  would  modify  the  modeling  only  to 
reflect  (1)  the  effect  of  changes  in  EPA 
regulations  governing  new  motor 
vehicles  and  implementation  of  such 
regulations  (to  the  extent 
implementation  is  reflected  in  the 
model),  and  (2)  the  effect  of  having 
Section  177  Programs  (identical  in 
stringency  to  the  Section  177  Programs 
modeled  in  the  initial  equivalency 
determination)  in  any  additional  OTC 
States  that  had  adopted  section  177 
backstop  programs  after  the  initial 
equivalency  determination.  In 
reevaluating  equivalency.  EPA  believes 
that  the  focus  of  the  evaluation  should 
be  the  ongoing  validity  of  the  initial 
decision  to  opt  into  National  LEV,  not 
whether  the  parties  would  make  the 
same  decision  at  the  time  of  the 
reevaluation  based  on  then-current 


*^This  is  true  even  for  a  manufacturer  that  had 
opted  out  and  set  an  effective  date  for  its  opt-out 
that  was  later  than  the  effective  date  of  the  state's 
opt-out. 


«'  Modeling  assumptions  that  would  remain 
unchanged  from  those  used  in  the  initial 
equivalency  determination  include:  assumptions 
related  to  vehicle  miles  traveled.  MOBILESa  model 
inputs,  inspection  and  maintenance  programs, 
reformulated  gasoline,  and  permanent  migration 
effects. 


conditions.  This  is  consistent  with  the 
approach  that  the  parties  took  to  the 
periodic  equivalency  evaluation  in  the 
initialed  MOUs.  At  die  time  of  their  opt- 
ins.  the  parties  should  not  have 
anticipated  that  EPA  would  change  its 
new  motor  vehicle  regulations  in  a  way 
that  would  affect  one  of  the~basic 
assumptions  used  to  calculate  the 
relative  benefits  of  Natiortal  LEV  and  the 
alternative  of  OTC  State  Section  177 
Programs.  Thus,  it  is  appropriate  to 
reevaluate  the  equivalency  of  the  two 
approaches  given  such  a  change,  and 
provide  the  OTC  States  an  opportunity 
to  opt  out  of  National  LEV  if  it  is  no 
longer  equivalent  to  the  alternative. 

As  proposed,  the  FRM  provides  that 
any  equivalency  reevaluation  will 
include  the  effect  of  Section  177 
Programs  in  any  additional  OTC  States 
that  adopt  Section  177  Programs  after 
the  initial  equivalency  determination. 
This  represents  a  compromise  between 
the  OTC  States'  and  manufacturers' 
positions.'In  making  the  initial 
equivalency  determination,  EPA  is 
comparing  National  LEV  to  the 
alternative  of  OTC  State  Section  177 
Programs.  See  section  IV.  As  discussed 
above,  EPA's  determination  assiunes 
that  Section  177  Program  requirements 
would  apply  in  those  OTC  States  that 
currently  have  the  programs  (including 
backstop  programs)  in  their  state  law  or 
regulations  and  that  mandatory  federal 
standards  would  apply  in  the  other  OTC 
States.  The  OTC  States  requested  that 
EPA  take  a  somewhat  different  approach 
to  the  initial  equivalency  determination 
by  assuming  that  Section  177  Programs 
would  also  apply  in  particular  OTC 
States  that  are  currently  in  the  process 
of  developing  such  regulations.  For  the 
initial  determination,  such  a  change  in 
the  assumption  about  which  OTC  States 
have  LEV  programs  would  have  no 
effect  on  EPA's  finding  that  National 
LEV  would  produce  emissions 
reductions  at  least  equivalent  to  those 
that  would  be  produced  by  the 
alternative.  EPA  performed  a  sensitivity 
analysis  for  the  initial  equivalency 
determination  to  analyze  the  effects  of 
the  most  optimistic  assumptions 
regarding  adoption  of  Section  177 
Programs  by  OTC  States,  which 
indicated  that  even  with  those 
aiisimiptions  National  LEV  would  still 
produce  emissions  reductions 
equivalent  to  or  greater  than  that 
alternative.  However,  given  the  OTC 
States*  concern,  EPA  l^lieves  it  would 
be  appropriate  to  modify  the  inputs  to 
any  reevaluation  to  reflect  the  then- 
cvurent  reality  in  terms  of  which  OTC 
States  had  actually  adopted  Section  177 
Programs.  The  modeling  would 
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continue  to  afifcume  that  all  states  with 
Section  177  Programs  would  have  the 
same  requiretrjents  used  in  the  initial 
equivalency  lUodeling,  as  discussed 
above.  Thus,  Uie  reevaluation  would  not 
reflect  any  changes  in  the  states'  legal 
authority  under  the  CAA  to  adopt 
programs  subsequent  to  their  decision  to 
opt  into  National  LEV,  but  it  would  take 
into  account  subsequent  actions  taken 
by  the  OTC  States  based  on  legal 
authority  they  had  at  the  time  of  the 
decision.        i ' 

EPA  does  not  believe  it  would  be 
appropriate  tb  include  in  the 
reevaluation  oi  equivalency  the  effects 
of  other  changes  in  circumstances 
affecting  emissions  reductions  under 
National  LEVJpr  the  alternative,  such  as 
changes  to  California's  LEV  program.  At 
the  time  of  opt-in.  all  of  the  parties  will 
be  aware  that  pircumstances  mi^t 
change  over  tikp  period  that  National 
LEV  is  in  efflw^-  For  example,  California 
might  modify  its  requirements  during 
that  time.  In  4^|dng  the  decision  to  opt 
into  National  LEV  and  choose  it  over  the 
alternative  foij  j  given  period  of  time, 
the  parties  will  have  to  evaluate  the 
likelihood  that  any  of  the  relevant 
circumstances!  Would  change 
sufficiently  tojieverse  their  inclination 
to  opt  in.  ThuiJ  the  OTC  States  will 
have  to  consider  the  likelihood  that 
CaUfomia  woUld  modify  its  CAL  LEV 
requirements  and  the  likely  effect  of 
such  a  modifiqation,  and  decide 
whether  to  coiiitmit  to  National  LEV  in 
lieu  of  a  state  miction  177  Program  that 
could  include  any  subsequent  changes 
to  CAL  LEV.  B^  opting  in,  the  OTC 
States  will  havtt  made  the  decision  that 
the  possibility  m  those  beneffts  is 
outweighed  byj  the  certainty  of  the 
benefits  bom  National  LEV  (if  it  goes 
into  effect).  Thiej  reevaluation  of 
equivalency  sfaiduld  not  allow  parties  to 
reconsider  that  initial  choice  with  the 
benefit  of  hindsight.  National  LEV  will 
only  come  intoj  ^ffect  if  the  parties  to  the 
program  commjit  to  it  for  a  specified 
duration,  and  an  EPA  change  to  the 
underlying  standards  should  not 
become  an  opportimity  to  undermine 
that  basic  commitment. 

Several  comihenters  disagreed  with 
this  approach,  arguing  that  any  changes 
California  makes  to  its  LEV  program 
should  be  reflected  in  any  future 
equivalency  determinations, 
particularly  sinbe  CaUfomia  is 
contemplating  t^htening  its  LEV 
program.  EPA  behaves  that  states 
should  take  the  possibility  of  future 
changes  to  the  CaUfomia  LEV  program 
into  accoimt.in  deciding  whether  to  opt 
in.  As  noted  ab<>Ve,  given  the 
uncertainties  regjarding  changes  to 
CaUfomia's  pro ;  ram  and  the  much 


greater  benefits  of  National  LEV  as 
compared  to  OTC  State  Section  177 
Programs  (based  on  the  current  CAL 
LEV  program).  EPA  believes  it  is 
reasonable  and  pmdent  for  states  to 
commit  to  keep  National  LEV  as  a 
compliance  altemative  until  MY2006. 
EPA  recognizes  that  this  raises  the 
possibility  that  OTC  States  might  be 
foregoing  enforcement  of  a  Ughter 
CaUfomia  LEV  program  for  a  year  or 
two.  However,  for  practical  or  legal 
reasons,  states  often  have  to  make 
regulatory  choices  without  complete 
information  and  taking  one  regulatory 
approach  often  precludes  changing 
course  in  midstream  even  if  it  turns  out 
that  another  approach  might  have  been 
better. 

Although  today's  mle  generally 
adopts  the  approach  to  periodic 
equivalency  findings  contained  in  the 
MOUs  initialed  by  the  OTC  and  the  auto 
manufacturers'  trade  associations,  it 
does  differ  in  one  respect.  Whereas  the 
MOUs  provided  for  such  findings  every 
three  years  and  upon  an  OTC  State's 
request,  today's  mle  provides  for  such 
findings  only  upon  the  request  of  an 
OTC  State  that  is  participating  in 
National  LEV.  There  might  not  be  a 
need  for  an  equivalency  finding  every 
three  years.  If  there  is  a  need,  an  OTC 
State  can  request  one. 

If  EPA  were  to  find  that  National  LEV 
was  not  equivalent  to  OTC  State  Section 
177  Programs,  imder  today's  mle.  the 
OTC  States  would  have  three  months  to 
opt  out,  running  from  the  date  that  EPA 
found  that  National  LEV  would  no 
longer  produce  emissions  reductions 
equivalent  to  those  that  would  be 
produced  by  OTC  State  Section  177 
Programs.  If  a  state  did  not  opt  out 
within  that  three  month  period,  the 
opportimity  to  opt  out  based  on  that 
finding  would  no  longer  be  available. 
Also  consistent  witn  the  other  state 
offramp,  a  state  opt-out  based  on  a 
finding  of  inequivalency  could  not 
become  effective  for  model  years  (as 
defined  in  Subpart  X)  that  commence 
prior  to  the  date  two  years  after  the  date 
that  EPA  received  the  state's  opt-out 
letter.  If  a  state  took  this  offramp.  the 
manufacturers'  obUgations  would  be 
determined  the  same  way  as  described 
in  the  preceding  section  (when  an  OTC 
State  opts  out  because  a  manufacturer 
opted  out). 


E.  Lead  Time  Under  Section  177 

Sec.  86.1707's  provisions  discussed 
above  incorporate  and  rely  on  EPA's 
interpretation  of  section  177's 
requirements  related  to  state  adoption  of 
the  CAL  LEV  program.  Section  177  of 
the  Act  provides  the  legal  authority  for 
states  to  adopt  "standards  relating  to  the 


control  of  emissions  from  new  motor 
vehicles"  and  governs  the  timing  of 
implementation  of  such  requirements.  It 
provides  that  a  state  may  adopt  new 
motor  vehicle  standards  only  if  they  are 
identical  to  California  standards  for  a 
given  model  year  for  which  EPA  has 
granted  a  waiver,  and  the  state  must 
"adopt  such  standards  at  least  two  years 
before  commencement  of  such  model 
year  (as  determined  by  regulation  of  the 
Administrator)."  EPA  has  previously 
adopted  regulations  interpreting  this 
provision.  See  40  CFR  85.2301  et  seq. 
These  regulations  do  not  adequately 
address  the  issue  of  when  the  two-year 
lead  time  starts  for  backstop  Section  177 
Programs  (i.e..  a  Section  177  Program 
that  allows  National  LEV  as  a 
compliance  altemative)  after  National 
LEV  has  come  into  effect. 

Today's  final  regulations  address  the 
issue  of  when  under  section  177  and 
EPA's  implementing  regulations  the 
two-year  lead  time  period  would  start  if. 
after  National  LEV  came  into  effect,  a 
state  with  a  backstop  Section  177 
Program  were  to  delete  National  LEV  as 
a  compUance  altemative  (either  in 
violation  of  its  commitment  to  National 
LEV  or  legitimately  by  taking  an 
offiamp)  or  if  a  manufacturer 
legitimately  decided  to  opt  out  of 
National  LEV.  These  regulations  and 
EPA's  underlying  interpretation  of 
section  177  apply  only  in  the  context  of 
the  National  LEV  program,  and  only  in 
the  special  circumstances  that  arise 
when  a  state  has  a  backstop  Section  177 
Program  that  allows  National  LEV  as  a 
compliance  altemative  and  National 
LEV  has  gone  into  effect. 

The  intent  of  the  two-year  lead  time 
provision  in  section  177  is  obvious  in 
the  context  of  a  state  deleting  National 
LEV  as  a  compliance  altemative  in 
violation  of  its  commitment.  If  a  state 
has  a  Section  177  Program  (or  a  ZEV 
mandate)  that  allows  National  LEV  as  a 
compUance  altemative  and  National 
LEV  is  in  effect,  and  then  the  state 
changes  those  reguIaUons  to  require 
compUance  with  the  Section  177 
Program  or  ZEV  mandate  (and  does  so 
in  a  way  that  violates  its  commitment  to 
National  LEV),  then  the  two-year  lead 
time  required  by  section  177  would  start 
to  run  when  the  revised  regulaUons  (or 
other  state  laws)  were  adopted. 
Although  the  Section  177  Program  (or 
ZEV  mandate)  was  previously  on  the 
books,  it  would  have  been  a  very 
different  program  because  it  allowed 
National  LEV  as  a  compliance 
altemative.  Deleting  NaUonal  LEV  as  a 
compUance  altemaUve  once  National 
LEV  is  in  effect  is  essentially  the  same 
as  adopting  a  new  Section  177  Program 
(or  ZEV  mandate),  and  section  177 
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prohibits  states  from  enforcing  a  new 
program  without  providing  at  least  two- 
years  lead  time. 

The  meaning  of  the  two-year  lead 
time  provision  in  section  177  is 
ambiguous  in  the  context  of  a  backstop 
Section  177  Program  (or  ZEV  mandate) 
where  a  state  legitimately  opts  out  of 
National  LEV.  There  are  at  least  three 
possible  ways  to  approach  this 
provision  in  this  context.  One  possible 
approach  is  that  the  two-year  lead  time 
period  starts  when  the  state  adopts  the 
backstop  Section  177  Program  (or  ZEV 
mandate).  Under  this  interpretation, 
section  177  would  require  the  state  to 
have  adopted  its  backstop  Section  177 
Program  (or  ZEV  mandate)  at  least  two 
years  before  the  model  year  to  which  it 
applies.  After  the  two-year  lead  time 
had  nm  from  the  date  of  adoption,  the 
state  could  remove  National  LEV  as  a 
compliance  alternative  and  require 
immediate  compliance  with  the  Section 
177  Program  (or  ZEV  mandate)  at  any 
time.  Another  possible  approach  is  that, 
if  a  manufacturer  will  need  to  comply 
with  a  state  Section  177  Program  after 
National  LEV  has  come  into  effect,  the 
two-year  lead  time  runs  from  the  date 
that  the  manufacturer  knew  that  it 
would  need  to  comply  with  the  state 
Section  177  Program  rather  than  with 
National  LEV.  Several  of  the  OTC  States' 
comments  strongly  supported  the  first 
approach,  focusing  on  section  177's  use 
of  the  word  "adopt."  In  addition,  these 
commenters  expressed  concern  that  the 
second  approadi,  which  EPA  proposed, 
could  set  a  precedent  for  other 
reinterpretations  to  "fit  unique 
circumstances."  The  comments  stated 
that  it  would  be  inappropriate  to 
discourage  a  state  from  availing  itself  of 
a  right  granted  by  Congress,  and  they 
stated  diat  EPA's  proposed 
interpretation  is  inconsistent  with  the 
CAA  and  federal  district  and  appellate 
court  decisions. 

Nevertheless,  EPA  does  not  believe 
the  first  approach  is  a  proper 
application  of  section  177  in  the 
National  LEV  context.  The  two-year  lead 
time  requirement  is  intended  to  give 
manufacturers  time  to  make  the  changes 
in  product  planning,  production  and 
distribution  that  are  involved  in 
switching  from  one  motor  vehicle 
progrtun  to  another.  It  recognizes  the 
practical  difficulties  in  making  large 
production  shifts  in  very  short  time- 
frames. Where  manufacturers  have  had 
the  legal  authority  to  comply  with 
National  LEV  in  Ueu  of  the  state 
program,  allowing  states  to  drop 
National  LEV  as  a  compliance 
alternative  with  no  lead  time  would 
prevent  manufacturers  fi^m  receiving 
the  protection  that  Congress  conferred 


on  manufacturers  in  section  177.**  EPA 
does  not  believe  it  is  appropriate  to 
interpret  the  statute  in  a  manner  that 
negates  the  intended  purpose  of  the 
provision,  and  hence  does  not  agree  that 
the  alternative  interpretation  is 
inconsistent  with  either  the  CAA  or  the 
court  cases  to  date  that  have  addressed 
the  implementation  of  section  177.  In 
addition,  EPA  is  explicitly  stating  that 
this  interpretation  is  only  warranted  by 
and  is  confined  to  the  unique 
circumstances  presented  by  backstop 
programs  under  National  L£V,  and  thus 
EPA  does  not  believe  this  interpretation 
will  set  a  precedent  that  could  be 
applied  in  inappropriate  drcimistances. 
Finally,  EPA  does  not  agree  that  this 
interpretation  discourages  a  state  from 
exercising  a  right  provided  by  Congress. 
EPA  does  not  believe  that  Congress 
provided  a  state  the  right  to  accept 
National  LEV  as  a  compliance 
alternative  and  then  impose  a  backstop 
Section  177  Program  without  providing 
any  time  for  the  manufacturers  to  meet 
the  new  requirements.  Thus,  EPA  is  not 
adopting  this  approach. 

EPA  is  thererore  adopting  the  second 
approach  to  section  177  under  these 
limited  cinnmistances.  EPA  believes 
this  is  the  most  appropriate  way  to 
implement  section  177  in  this  special 
circumstance,  as  long  as  manufacturers 
are  able  to  waive  the  two-year  lead  time 
requirement.  Given  that  the  failiire  to 
provide  statutory  lead  time  renders 
noncomplying  state  programs 
unenforceable,  rather  than  rendering 
them  void.*5  there  should  be  little 
question  that  manufacturers  have  the 
ability  to  waive  the  lead  time 
requirement  if  they  choose.  The 
manufacturers'  comments  did  not 
question  their  ability  to  waive  lead  time 
imder  section  177.  "This  approach  to 
section  177  (including  both  when  lead 
time  starts  and  that  manufacturers  can 
waive  the  lead  time)  ensures  that,  in  the 


''EPA  is  rejecting  the  date  of  state  adoption  of 
regulations  as  the  starting  date  for  determining 
whether  the  section  177  lead  lime  requirement  has 
been  met  only  in  those  situations  where  a  state  has 
adopted  a  backstop  Section  177  Program  and 
National  LEV  has  come  into  effect.  For  those  states 
that  already  have  backstop  Section  177  Programs, 
if  National  LEV  does  not  come  into  effect,  the  date 
of  adoption  of  the  state  regulations  is  still  the 
controlling  date  for  determining  when  the  two-year 
lead  time  requirement  has  been  met.  In  those  states, 
the  only  legal  option  available  to  manufacturers  has 
been  to  comply  writh  the  state  Section  177  Program. 
The  theoretical  possibility  that  they  might  not  have 
to  comply  with  the  state  requirements  does  not 
mean  that  they  have  not  been  given  the  two-year 
lead  time  required  by  section  177.  EPA  did  not 
receive  any  comments  disagreeing  with  this 
application  of  section  177. 

**  See  American  Automobile  Manufactvren  Ass'n 
V.  Greenbaum.  No.  93-1079»-MA,  slip  op.  at  23, 
1993  WL  442946  (D.  Mass.  Oct.  27. 1993).  ajf  d.,  31 
F.3d  18  (1st  Cir.,  1994). 


context  of  National  LEV  and  state 
backstop  Section  177  Programs,  two  of 
Congress'  purposes  in  adopting  section 
177  are  met — it  protects  manuractuiers 
froiQ  having  insufficient  time  to  switch 
bombne  motor  vehicle  program  to 
another,  and  it  allows  states  to  ensure 
that  they  can  achieve  the  extra 
emissions  reductions  frt>m  motor 
vehicles  contemplated  by  section  177. 
However,  the  OTC  States  indicated 
that  even  if  section  177  did  not  require 
the  amount  of  lead  time  incorporated  in 
the  National  LEV  regulations,  the  OTC 
States  were  willing  to  agree  to  provide 
that  lead  time.  Thus,  as  an  alternative 
legal  theory  independent  of  the  proper 
inteipretation  or  application  of  section 
177,  by  opting  into  National  LEV,  the 
OTC  States  agree  to  provide 
manufacturers  with  the  lead  time 
provided  in  the  National  LEV  final 
regulations  if  a  state  deletes  National 
LEV  as  a  compliance  alternative 
(including  legitimately  opting  out  of 
National  LEV)  or  a  manufacturer 
legitimately  opts  out  of  National  LEV. 

EPA's  interpretation  of  section  177  is 
reflected  in  today's  final  regulations  40 
CFR  86.1707  regarding  what 
requirements  would  apply  in  the 
unlikely  event  that  an  OTC  State  were 
to  break  its  commitment  to  National 
LEV  or  that  a  manufacturer  or  an  OTC 
State  were  to  opt  out  of  National  LEV. 
For  example,  if  a  state  with  a  backstop 
Section  177  Program  were  to  delete 
National  LEV  as  a  compliance 
alternative  after  National  LEV  had  come 
into  efiiect,  the  state  would  have 
changed  the  manufacturers'  regulatory 
obligations  and  the  manufacturers 
would  be  entitled  to  two-years  lead  time 
running  from  the  date  of  (he  state  action 
piuporting  to  change  the  manufacturers' 
regulatory  obligation.  By  opting  into 
National  LEV,  manufacturers  would  not 
be  agreeing  to  waive  the  lead  time 
required  imder  section  177  in  a 
circumstance  where  a  state  broke  its 
commitment  to  National  LEV  and 
deleted  National  LEV  as  a  compliance 
alternative.  Thus  the  manufacturer 
would  get  the  full  two-years  lead  time 
set  by  section  177. 

Another  example  demonstrates  how 
the  waiver  provision  modifies  the  two- 
year  lead  time.  If  an  offi^mp  were 
triggered  and  a  manufacturer  were  to 
decide  to  opt  out  of  National  LEV  and 
then  set  an  effective  date  one  year  from 
the  time  of  its  opt  out,  under  today's 
regulations,  upon  the  effective  date  of 
the  opt  out,  the  manufacturer  would  be 
required  to  comply  with  Section  177 
Programs  (except  for  backstop  ZEV 
mandates)  in  any  state  that  had  not 
broken  its  commitment  to  National  LEV. 
To  the  extent  that  this  provides  the 
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manufacturer  with  less  than  two-years 
lead  time,  the  manufacturer  will  have 
waived  the  le^d  time  provision  by 
opting  into  National  LEV  combined 
with  setting  t$e  effective  date  for  its  opt- 
out.  For  backj^op  ZEV  mandates, 
however,  manufacturers  would  not  have 
to  comply  with  the  ZEV  mandate  until 
the  two-year  tead  time  period  had 
passed  (whicjh  would  start  running  from 
the  date  of  the  manufacturer's  opt-out) 
because  in  opting  into  National  LEV 
manufacturers  are  not  waiving  the  two- 
year  lead  time  with  respect  to  ZEV 
mandates.  Additionally,  by  opting  in, 
the  OTC  States  are  agreeing  to  provide 
this  two-year$  of  lead  time  regardless  of 
the  aDplicabiiitv  of  section  177. 

A  third  possible  approach  to  section 
177's  two-year  lead  time  requirement 
provides  an  alternative  basis  for  today's 
rule.  Under  this  approach,  the  lead  time 
requirement  dlfiers  depending  upon  the 
factual  setting.  In  some  instances, 
measuring  lead  time  from  the  date  of 
state  adoption  of  a  backstop  Section  177 
Program  still  provides  manufacturers 
adequate  pro^ejction  and  thereby 
implements  both  the  clear  language  of 
the  statute  and  the  clear  intent  of  the 
provision.  Fo^  example,  in  opting  into 
National  LEVJ  a  manufacturer  is 
choosing  to  a^^ept  a  compliance 
alternative  tiiH  involves  some  risk  of  a 
rapid  change  }^  the  manufacturer's 
regulatory  obligations  if  the 
manufacturer  bpts  out.  However,  as 
provided  herel  the  program  that  the 
manufacturer  i$  opting  into  provides 
substantial  protection  for  manufactiu«rs 
with  regard  to  the  applicability  of 
backstop  Section  177  Programs  upon  an 
opt-out.  Becaiise  the  manufacturer 
controls  the  efJFfective  date  of  the  opt-out 
and  the  manufacturer  would  not  be 
subject  to  a  ba|icstop  Section  177 
Program  until  lis  opt-out  became 
effective,  the  manufacturer  can  ensure 
that  it  does  not  |[)ecome  subject  to  a 
Section  177  Prdgram  without  whatever 
lead  time  it  vi^^s  as  adequate.  In  this 
situation,  the  stbtutory  intent  to  ensure 
that  manufacturers  have  lead  time  is 
met  by  providing  that  a  state  can 
immediately  imjplement  a  Section  177 
Program  Tor  anjjf  manufacturer  whose 
opt-out  from  National  LEV  is  effective, 
if  the  backstop  Section  177  Program  was 
adopted  at  lea^jtwo  years  previously. 
Thus,  for  situations  where  the 
manufacturer  dbntrols  the  date  that  it 
becomes  subje<ili  to  the  Section  177 
Program,  sectioii  177  would  start  the 
two-year  lead  tjiie  period  from  the  date 
of  state  adoption  of  the  backstop  Section 
177  Program. 

The  other  typf  of  situation  is  one 
where  the  state;  takes  an  action  imposing 
requirements  oiiia  manufacturer  under 


section  177  and  the  manufacturer  has  no 
control  over  the  timing  of  those 
requirements.  For  example,  a  state 
might  remove  National  LEV  as  a 
compliance  alternative  from  its  state 
regulations,  leaving  only  the  Section 
177  Program  requirements  in  place, 
which  the  state  had  adopted  at  least  two 
years  earlier.  In  that  instance,  making 
the  manufacturer  immediately  subject  to 
the  section  177  requirements  would  be 
contrary  both  to  the  purposes  of  the 
section  177  lead  time  requirement  and 
to  the  intended  operation  of  National 
LEV.  By  opting  into  National  LEV  the 
manufacturer  did  not  accept  the 
possibility  that  a  state  might  commit  to 
National  LEV  and  then  violate  that 
commitment.  Nor  is  there  any  way  for 
the  manufacturer  to  protect  itself  against 
an  immediate  application  of  the  section 
177  requirements  by  the  violating  state, 
except  not  to  opt  into  National  LEV  at 
all.  Under  the  circumstances  where  the 
state  controls  the  timing  of  the 
applicability  of  the  Section  177 
Program,  the  section  177  lead  time 
provisions  would  be  implemented  by 
requiring  two  years  of  lead  time  from 
the  date  that  the  manufactuirer  knew  it 
would  become  subject  to  the  state's 
Section  177  Program  without  the  option 
of  complying  with  National  LEV  as  an 
alternative. 

Today's  interpretation  of  section  177 
applies  only  in  the  unique  situation 
presented  by  National  LEV— where 
states  and  manufactvuers  are  both 
voluntarily  opting  into  the  national 
program.  It  does  not  necessarily  provide 
any  guidance  for  other  circumstances. 


Vn.  National  LEV  Will  Prodace 
Creditable  Emissions  Reductions 
Because  It  Is  Enforceable 

In  the  Final  Framework  Rule.  EPA 
noted  that  National  LEV  must  be  an 
enforceable  program  to  grant  states 
credits  for  SIP  purposes  for  emission 
reductions  from  National  LEV  vehicles. 
As  discussed  in  the  Final  Framework 
Rule,  there  are  two  aspects  to  ensuring 
that  National  LEV  is  enforceable.  See  62 
FR  31225  Oune  6, 1997).  First,  the 
National  LEV  program  emissions 
standards  and  requirements  must  be 
enforceable  against  those  manufacturers 
that  have  opted  into  the  program  and 
are  operating  under  its  provisions.  In 
the  Final  Framework  Rule,  EPA  found 
that  the  National  LEV  program  meets 
this  aspect  of  enforceabihty.  Second,  the 
National  LEV  program  itself  must  be 
sufficiently  stable  to  make  it  likely  to 
achieve  the  expected  emissions 
reductions.  To  achieve  the  expected 
emissions  reductions  from  National 
LEV,  the  offramps  must  not  be  triggered 
and  the  program  must  remain  in  effect 


for  its  expected  lifetime.  EPA  also  found 
in  the  Final  Framework  Rule  that  the 
program  elements  finalized  in  that  rule 
would  contribute  to  a  stable  National 
LEV  program.  In  today's  notice,  EPA 
finds  that  the  complete  National  LEV 
program  as  contained  in  today's  Final 
Rule  and  the  Final  Framework  Rule  will 
be  sufficiently  stable  to  make  the 
program  enforceable  and  hence 
creditable  for  SIP  purposes. 

The  only  circumstances  that  would 
allow  the  National  LEV  program  to 
terminate  prematurely  would  be  an  OTC 
State's  failure  to  meet  the  commitments 
it  makes  regarding  adoption  of  motor 
vehicle  programs  under  section  177  of 
the  Act,  certain  EPA  changes  to  Stable 
Standards,  an  EPA  determination  that 
National  LEV  would  no  longer  produce 
emission  reductions  equivalent  to  or 
greater  than  OTC  State  Section  177 
Programs,  or  certain  EPA  actions  or 
inactions  related  to  in-use  fuels.**  The 
Final  Framework  Rule  described  the 
basis  for  EPA's  belief  that  the  Agency  is 
unlikely  to  change  any  of  the  Stable 
Standards  in  a  manner  that  would  give 
the  auto  manufacturers  the  right  to  opt 
out  of  National  LEV.*^  Here  EPA  finds 
that  National  LEV  is  stable  because  EPA 
believes  that  an  OTC  State  is  unlikely  to 
fail  to  meet  its  commitments  to  National 
LEV.  National  LEV  is  likely  to  continue 
to  produce  equivalent  (or  better) 
emission  reductions  than  OTC  State 
Section  177  Programs,  and  EPA  is 
unlikely  to  act  in  a  manner  that  would 
allow  manufacturers  to  opt  out  based  on 
the  proposed  offramps  related  to  in-use 
fuels. 

A.  OTC  States  Will  Keep  Their 
Commitments  to  National  LEV 

As  discussed  above,  there  are  four 
ways  in  which  an  OTC  State  could 
violate  its  commitments  to  National  LEV 
and  allow  the  manufacturers  to  opt  out 


••OTC  States  could  also  opt  out  if  a  manufacturer 
opted  out.  and  manufacturers  could  opt  out  if  either 
another  manufacturer  or  an  OTC  State  opted  out. 
Yet  for  purposes  of  evaluating  the  stability  of  the 
National  LEV  program.  EPA  need  not  consider  these 
secondary  opt-out  opportunities  because  they 
would  only  arise  ifan  OTC  State  or  EPA  had 
already  triggered  another  of&amp. 

<'The  list  of  Non-Core  Stable  Standards  which 
previously  referenced  the  federal  Tier  1 
Supplemental  Federal  Test  Procedures  (SFTP) 
requirements  has  been  updated  to  reflect  the  SFTP 
provisions  in  todays  rule.  This  does  not  affect 
EPA's  rationale  for  finding  the  National  LEV 
program  stable,  as  discus^  in  the  Final 
Framework  Rule. 

Due  to  the  change  in  the  duration  of  the  auto's 
commitment  (discussed  in  section  V.A.  above).  EPA 
has  reworded  40  CFR  a6.1705(d)(10).  The  wording 
changes  do  not  change  the  intent  of  the  provision, 
however,  which  is  to  clarify  that  EPA's 
promulgation  of  Tier  2  standards  effective  in 
MY20O4  or  later  does  not  allow  manufacturers  to 
opt  out  of  National  LEV. 
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of  the  program:  (1)  Attempt  to  have  a 
state  Section  177  Program  (including 
ZEV  mandates,  except  in  states  with 
existing  ZEV  mandates)  that  was  in 
effect  and  that  did  not  allow  National 
LEV  as  a  compliance  alternative  for  the 
duration  of  the  state's  commitment  to 
National  LEV;  (2)  in  states  without 
existing  ZEV  mandates,  adopt  a 
backstop  ZEV  mandate  that  woidd  come 
into  e^ect  before  the  end  of  the  state's 
commitment  to  National  LEV,  even  if 
the  state  allows  National  LEV  as  a 
compliance  alternative  to  the  ZEV 
mandate  for  the  duration  of  the  state's 
commitment  to  National  LEV;  (3)  fail  to 
submit  a  National  LEV  SIP  revision  to 
EPA  by  the  specified  date;  or  (4)  fail  to 
submit  an  adequate  National  LEV  SIP 
revision.  EPA  is  confident  that  the  OTC 
States  will  keep  all  of  their 
commitments  to  National  LEV  for  the 
duration  of  the  program.  The  OTC 
States'  practical  ability  to  meet  their 
commitments,  the  fact  that  the  OTC 
States  would  have  made  commitments 
to  the  program  through  both  practically 
binding  instruments  and  legally  binding 
instruments,  and  the  efiiects  of  a 
violation  of  their  commitments,  all 
combine  to  support  a  finding  that  the 
states  are  unlikely  to  trigger  an  offramp 
for  manufactiirers. 

First,  the  OTC  States  should  have  no 
practical  difficulty  carrying  out  their 
commitments.  After  the  OTC  States 
have  opted  into  National  LEV  and  the 
program  has  come  into  effect,  the  states 
will  need  to  adopt  regulations  (or 
modify  existing  regulations)  to  commit 
to  accept  National  LEV  as  a  compliance 
alternative  for  the  specified  duration 
and  to  submit  those  regulations  to  EPA 
as  a  SIP  revision  within  one  year  (or  for 
a  few  states,  eighteen  months)  of  the 
date  of  EPA 's  finding  that  National  LEV 
is  in  effect.  Based  on  discussions  with 
each  of  the  OTC  States  on  the  time 
needed  to  complete  a  rulemaking  in  that 
state  and  the  absence  of  any  comments 
to  the  contrary,  EPA  believes  that  these 
are  realistic  deadlines  for  state  action, 
which  would  provide  sufficient  time  for 
the  states  to  complete  their  regulatory 
processes  and  submit  their  SIP 
revisions.  (See  docket  no.  A-95-26  for 
memo  on  these  discussions.)  See  the 
SNPRM  (60  PR  44754  at  44775)  for 
further  discussion  of  how  the  timing 
and  political  significance  of  the  initial 
opt-ins  enhances  the  likelihood  that  the 
states  will  submit  their  SIP  revisions  in 
a  timely  manner. 

Once  EPA  has  approved  a  National 
LEV  SIP  revision,  the  state  will  be 
legally  bound  to  uphold  its 
commitment.  As  discussed  above  in 
section  V.C.4,  an  approved  SIP 
provision  committing  a  state  to  accept 


National  LEV  as  a  compliance 
alternative  to  a  state  Section  177 
Program  or  ZEV  mandate  would 
preempt  a  conflicting  state  law  that 
required  manufacturers  to  comply  with 
a  state  Section  177  Program  or  ZEV 
mandate  without  allowing  National  LEV 
as  a  compliance  alternative.  Until  EPA 
approved  a  subsequent  SIP  revision, 
manufacturers  could  enforce  the  initial 
SIP  commitment  in  federal  court. 
Furthermore,  EPA  would  be  obligated  to 
disapprove  a  suljtsequent  SIP  revision 
that  violated  a  state's  commitment  to 
allow  National  LEV  as  a  compliance 
alternative  for  the  specified  period  if  it 
would  interfere  with  other  states'  ability 
to  attain  the  NAAQS.  Other  states  are 
likely  to  have  reasonably  relied  upon 
the  emissions  reductions  fitjm  National 
LEV  for  attainment  and  maintenance, 
and  the  effect  of  approving  the  new  SIP 
revision  would  very  likely  be  to  deprive 
the  states  of  those  reductions. 

For  states  without  existing  ZEV 
mandates,  the  statement  of  intent  not  to 
adopt  a  backstop  ZEV  mandate  efiiective 
diuing  the  period  of  the  state's 
commitment  to  National  LEV  need  not 
be  incorporated  as  a  legally  enforceable 
element  of  the  state's  SIP  revision. 
However,  there  are  still  strong  practical 
disincentives  for  a  state  to  adopt  such  a 
provision,  as  it  would  allow  the 
manufacturers  to  opt  out  of  National 
LEV  with  all  of  the  negative 
environmental  consequences  that  doing 
so  would  entail,  as  discussed  below.  In 
addition,  OTC  States  would  have  very 
little  incentive  to  adopt  a  backstop  ZEV 
mandate  effective  during  the  period  of 
the  state's  commitment  to  National  LEV 
because  such  a  backstop  would  offer  a 
state  very  little  protection  against  a 
manufacturer's  opt-out  from  National 
LEV.  A  backstop  state  Section  177 
Program,  which  would  require 
compliance  with  the  fleet  average 
NMOG  provisions  of  the  CAL  LEV 
program,  would  apply  to  any 
manufacturer  that  had  opted  out  of 
National  LEV  immediately  upon  such  a 
manufacturer's  opt-out  becoming 
effective.  Thus,  adoption  of  a  backstop 
state  Section  177  Program  at  least  two 
years  prior  to  the  effective  date  of  a 
manufacturer's  opt-out  would  allow  the 
program  to  apply  as  soon  as  the 
manufacturer  was  no  longer  subject  to 
the  National  LEV  requirements,  without 
the  state  providing  an  additional  two 
years  of  lead  time.  However,  in  their 
commitments  to  National  LEV,  OTC 
States  would  commit  to,  and  section  177 
would  require,  that  they  provide 
manufacturers  at  least  two  years  of  lead 
time  from  the  date  of  the  manufacturer's 
opt-out  prior  to  any  ZEV  mandate 


becoming  effective,  regardless  of  the 
effective  date  of  the  manufacturer's  opt- 
out.  Thus,  the  only  potential  benefit 
from  adoption  of  a  backstop  ZEV 
mandate  effective  during  the  period  of 
the  state's  commitment  to  National  LEV 
would  be  to  avoid  the  additional  delay 
in  the  applicability  of  the  mandate  that 
would  be  caused  by  the  time  required 
for  adoption,  but  not  to  avoid  the  delay 
caused  by  providing  the  required  lead 
time.  Given  that  the  state  commitments 
to  National  LEV  extend  until  MY2006  at 
the  latest,  it  is  highly  unlikely  that  a 
manufacturer  would  opt  out  of  National 
LEV  within  a  timeframe  in  which  such 
a  delay  could  have  any  effisct.  With 
virtually  no  benefit  to  be  gained  from 
such  an  action,  combined  with  the  fact 
that  it  would  allow  manufacturers  to  opt 
out  of  National  LEV,  EPA  believes  it  is 
highly  unlikely  that  any  state  without 
an  existing  ZEV  mandate  would  adopt 
a  backstop  ZEV  mandate  effective 
during  the  period  of  the  state's 
commitment  to  National  LEV. 

Even  if  the  state  were  not  boimd  to  its 
commitment  legally,  the  practical  effects 
of  not  meeting  its  commitment  provide 
an  independent  basis  for  finding  that 
National  LEV  is  stable.  Hie  structure  of 
the  opt-out  provisions  establishes 
substantial  disincentives  for  OTC  States 
to  violate  their  commitments,  given  the 
requirements  that  woidd  apply  to 
vehicles  sold  in  the  violating  state,  the 
opportunity  it  would  provide  for 
manufacturers  to  opt  out  of  National 
LEV.  and  the  consequences  of  such  an 
opt-out.  As  discussed  in  detail  above  in 
section  VI.A.l,  for  an  OTC  State  that  has 
violated  its  commitment  by  attempting 
to  have  a  state  Section  177  Program  that 
does  not  allow  National  LEV  as  a 
compliance  alternative,  the 
consequences  in  that  violating  state 
would  be  that  under  National  LEV  all 
manufacturers  would  be  able  to  comply 
with  Tier  1  tailpipe  standards  and  not 
count  those  vehicles  in  the  fleet  NMOG 
average.  Thus,  as  provided  in  40  CFR 
86.1707(e)(2),  the  violating  state  would 
receive  SIP  credits  based  on  this 
reduced  compliance  obligation. 
Similarly,  if  a  state  failed  to  submit  its 
SIP  revision  committing  to  National 
LEV,  submitted  an  inadequate  SIP 
revision,  or  adopted  a  backstop  ZEV 
mandate  effective  during  the  period  of 
the  state's  commitment  to  National  LEV, 
the  same  rieduced  tailpipe  standard 
requireitients  would  apply  in  the 
violating  state  for  any  manufactarer  that 
opted  out  of  National  LEV  until  the 
manufacturer's  opt-out  became  effective. 
Thus,  the  violating  state  would  (or  is 
likely  to,  depending  upon  the  type  of 
violation)  receive  higher  emitting^ 
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vehicles  and  ibmmensurately  fewer  SIP 
credits.  (See  iiiction  VI.  A  above  for  a 
discussion  oftiming  of  requirements 
applicable  to  manufacturers  under 
various  optioh$.} 

In  addition]  ptates  will  be  further 
discouraged  mm  violating  their 
commitments  because  a  state  violation 
would  give  manufacturers  the 
opportxmity  and  reason  to  opt  out  of 
National  LEV|  and  manufacturer  opt- 
outs  would  hitt  air  quality  in  all  states. 
If  National  LEV  is  in  effect,  a  substantial 
number  of  the  OTC  States  and  probably 
all  of  the  37  SUtes  are  unlikely  to  have 
backstop  Section  177  Programs  in  place. 
States  withouj  backstop  Section  177 
Programs  woqld  not  be  able  to 
implement  a  sjtate  Section  177  Program 
for  over  two  yekrs  because  of  the  time 
needed  to  adopt  a  program  and  the  two 
years  of  lead  tliie  required  under 
section  177.  During  this  period, 
manufactxuers  that  had  opted  out  of 
National  LEV  Would  have  to  comply 
only  with  fedeftjal  Tier  1  standards  for 
sales  of  new  m(itor  vehicles  in  those 
states  without  backstop  programs.  Also, 
sales  of  these  Tier  1  vehicles  would 
further  increasja  vehicle  emissions  in 
both  the  violating  state  and  states  with 
backstop  Sectitwi  177  Programs  as  well, 
through  migraljibn  of  dirtier  Tier  1 
vehicles  and  treinsport  of  air  pollution 
from  states  receiving  Tier  1  vehicles. 

EPA  is  confitient  tnat  the  combination 
of  the  feasibility  of  compliance  with  the 
OTC  State  comSrhitments,  the  practical 
and  legal  constraints  on  a  state  breaking 
its  commitmenit[  and  the  environmental 
and  SIP-related  consequences  of  a  state 
breaking  its  commitment  make  it  highly 
unlikely  that  ak  OTC  State  that  has 
opted  into  Natidnal  LEV  will  violate  any 
of  its  commitmonts  to  the  program. 

B.  It  Is  UnlikeM  That  National  LEV 
Would  Be  Found  Not  To  Produce 
Emission  Reductions  Equivalent  to  OTC 
State  Section  1  'fy  Programs 

As  discussed  in  section  VI.D.2  above, 
today's  Final  Rule  allows  OTC  States  to 
request  that  EPA  do  a  periodic 
equivalency  finding  to  determine 
whether  modifications  to  EPA  new 
motor  vehicle  regulations  (or  their 
implementation,  to  the  extent  that  is 
reflected  in  the  Hiodeling)  will  reverse 
EPA's  finding  that  National  LEV  is 
equivalent  to  (of, better  than)  OTC  State 
Section  177  Progk-ams.  EPA  believes  it  is 
unlikely  to  change  the  result  of  its 
equivalency  det|*mination  as  a  result  of 
the  periodic  detwininations.  The 
primary,  and  pe|-haps  only,  possible 
circumstance  thpl  could  cause  a  change 
in  the  equivaleraiy  finding  would  be 
EPA  modifying  a  new  motor  vehicle 
regulation  in  a  \lliy  that  makes  it 


significantly  less  stringent.**  It  is  highly 
unlikely  that  this  would  occur.  Given 
the  greater  emissions  reductions  that 
would  be  produced  by  National  LEV 
compared  to  the  alternative  of  OTC 
State  Section  177  Programs  (discussed 
above  in  section  IV),  only  a  significant 
weakening  of  an  EPAregulation  would 
be  likely  to  change  EPA's  determination 
that  National  LEV  would  produce 
emissions  reductions  at  least  equivalent 
to  the  alternative.  Such  a  weakening  of 
an  EPA  new  motor  vehicle  regulation 
would  be  contrary  to  EPA's  mission  of 
environmental  protection  and  would 
jeopardize  the  National  LEV  program, 
which  the  Agency  strongly  supports. 
EPA  has  invested  significant  resources 
in  facilitating  the  negotiations  between 
the  parties  and  developing  the 
regulatory  framework  for  the  National 
LEV  program,  and  the  Agency  would 
not  lightly  jeopardize  the  results  of  this 
effort.  The  discussion  in  the  SNPRM  as 
to  why  EPA  would  not  make  a  Stable 
Standard  less  stringent  in  a  way  that 
would  change  the  equivalency 
determination  applies  to  changes  to  all 
new  motor  vehicle  standards.  See 
Section  VII.B  of  the  SNPRM.  62  FR 
44776. 

C.  EPA  Is  Unlikely  To  Fail  To  Consider 
In-Use  Fuels  Issues  Upon  a 
Manufacturer's  Request 

EPA  also  believes  that  the  Agency  is 
unlikely  to  act  or  fail  to  act  in  a  manner 
that  would  allow  the  manufacturers  to 
opt  out  of  National  LEV  based  on  the 
offramp  related  to  in-use  fuels.  As 
discussed  above,  today's  Final  Rule 
provides  autos  with  an  offiramp  if  EPA 
fails  to  consider  certain  manufacturer 
requests  regarding  the  potential  effects 
of  fuel  sulfur  levels  on  the  emission 
performance  of  National  LEV  vehicles. 
Given  the  nature  of  the  offramp,  EPA 
believes  it  is  highly  unlikely  that  it 
would  ever  be  triggered.  This  offramp 
does  not  guarantee  manufacturers  any 
particular  substantive  outcome  to  their 
requests,  nor  does  it  provide 
manufacturers  any  additional  rights 
(beyond  what  rights,  if  any,  are 
provided  otherwise  under  the  Clean  Air 
Act.  and  the  Administrative  Procedure 
Act)  to  a  particular  substantive  outcome 
or  to  have  the  substantive  outcome 
reviewed  by  a  court.  Rather,  this 
offramp  formalizes  the  process  EPA 
previously  committed  to  follow  in 
addressing  potential  problems  related  to 
the  higher  sulfur  levels  in  fuel  supplied 


"The  OTC  Sutes  have  suggested  that  changes  in 
implementation  of  EPA  new  motor  vehicle 
regulations  might  also  affect  the  equivalency 
determination.  EPA  is  not  aware  that  the  model 
reflects  this  type  of  implementation  of  EPA 
regulations. 


nationally  (including  in  the  OTC  States) 
than  in  California.  If  ongoing  additional 
investigations  indicate  problems  that 
need  to  be  addressed.  EPA  will  need  to 
reassess  the  fuel  sulfur  issue  in  both  the 
National  LEV  context  and  other  EPA 
motor  vehicle  emission  control 
programs,  as  discussed  above  in  section 
VI.C.  Given  EPA's  recognition  of  the 
manufacturers'  concerns  and  the 
ongoing  process  for  resolving  them 
outside  of  the  National  LEV  context, 
EPA  believes  it  is  highly  unlikely  that 
the  Agency  would  fail  to  respond  to  a 
manufacturer's  request  to  address  any 
problems  that  are  identified  or  decline 
to  consider  any  reasonable  solutions.  In 
addition,  EPA  would  have  all  the  same 
incentives  here  to  avoid  taking  any 
action  that  would  jeopardize  the 
benefits  from  the  National  LEV  program, 
as  discussed  above  for  changes  to  new 
motor  vehicle  requirements  that  could 
result  in  a  change  to  the  equivalency 
finding. 

Vm.  Additional  Provisions 

A.  Early  Reduction  Credits  for  Northeast 
Trading  Region 

As  was  proposed,  under  today's  rule 
manufacturers  may  generate  early 
reduction  credits  for  sales  of  vehicles  in 
the  Northeast  Trading  Region  (NTR)  in 
MY1997  and  MY1998.  prior  to  the  start 
of  National  LEV  in  Nfyi999.  40  CFR 
86.1710(c)(8).  No  commenters  opposed 
early  reduction  credits.  The  ability  to 
generate  these  credits  will  provide 
manufacturers  added  flexibility  as  well 
as  create  an  incentive  for  them  to 
introduce  cleaner  vehicles  into  this 
region  before  MY1999,  thus  providing 
air  quality  benefits  sooner. 

Today's  rule  takes  the  same  approach 
to  these  early  reduction  credits  in  the 
NTR  as  the  Final  Framework  Rule  took 
to  the  early  reduction  credits  earned  in 
the  37  States  before  MY2001.40  CFR 
86.1710(c)(7).  Since  the  credits  cannot 
be  used  or  traded  before  MY1999,  EPA 
is  proposing  to  treat  any  credits  earned 
in  the  NTR  before  MY1999  as  if  earned 
in  MY1999  for  annual  discounting 
purposes.  This  is  consistent  with  EPA's , 
approach  to  early  reduction  credits  in 
the  37  States  and  with  California's 
approach  to  allowing  early  generation  of 
credits.  These  credits  will  t»  subject  to 
the  normal  discount  rate  starting  with 
MY1999,  meaning  they  will  retain  their 
full  value  for  MY2000  and  wifl  be 
discounted  from  then  on.  In  addition, 
consistent  with  the  approach  to  early 
reduction  credits  in  the  37  States,  early 
reduction  credits  in  the  NTR  will  be 
subject  to  a  one-time  ten  percent 
discount  applied  in  MY1999,  as 
discussed  below. 
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Manufacturers  will  be  able  to  generate 
early  reduction  credits  in  the  NTR  by 
supplying  vehicles  with  lower 
emissions  than  otherwise  required 
during  this  time  period  in  any  OTC 
State  that  is  in  National  LEV  for 
MY1999  and  later.  Specifically, 
manufacturers  would  be  able  to  generate 
credits  for  sales  of  TLEVs.  LEVs.  ULEVs 
and  ZEVs  sold  in  the  OTR  outside  New 
York  and  Massachusetts  in  MY1997, 
and  outside  of  New  York,  Massachusetts 
and  Connecticut  in  MY1998.  to  the 
extent  that  such  vehicles  can  be  sold 
under  EPA's  cross-border  sales  policy.*' 
Additionally,  manufacturers  could 
generate  credits  for  sales  of  vehicles 
achieving  a  lower  fleet  average  NMCX^ 
value  than  required  under  the  state 
Section  177  Programs  in  New  York  and 
Massachusetts  in  MY1997,  and  in  New 
York,  Massachusetts  and  Connecticut  in 
MY199B,  assuming  that  those  states 
commit  to  National  LEV  for  MY1999 
and  later.  Manufacturers  would  not  be 
able  to  take  credit  for  vehicles  sold  to 
meet  the  applicable  NMOC  averages  in 
New  York,  Massachusetts  and 
Connecticut  in  MY1997  and  MY1998,  as 
that  would  be  using  vehicles  required 
independent  of  National  LEV  to  reduce 
the  stringency  of  the  National  LEV 
requirements,  and  hence  would  be 
"double-counting." 

EPA  believes  that  there  are  substantial 
benefits  to  early  introductions  of  cleaner 
vehicles.  However,  the  Final  Framework 
Rule  included  a  discount  for  early 
reduction  credits  in  the  37  States  in  part 
to  address  a  concern  that  giving  fiill, 
undiscounted  credits  for  all  early 
reductions  may  generate  some  windfall 
credits.  See  62  FR  31214-31215. 
"Windfall"  credits  are  credits  given  for 
emission  reductions  the  manufacturer 
would  have  made  even  in  the  absence 
of  an  early  credit  program.  The  purpose 
of  giving  credits  for  early  reductions  is 
to  encourage  manufacturers  to  make 
reductions  that  they  would  not  have 
made  but  for  the  credit  program. 
Because  credits  can  be  used  to  offset 
higher  emissions  in  later  years,  if 
manufacturers  are  given  credits  for  early 
reductions  they  would  have  made  even 
without  a  credit  program,  an  early  credit 
provision  could  decrease  the 
environmental  benefits  of  the  program. 


'«>  See  docket  no.  A-95-26.  IV-A-03  for  EPA"s 
cross  border  sales  policy.  The  current  cross  border 
sales  policy  allows  sales  of  vehicles  certified  to 
California's  emission  standards  in  states  contiguous 
to.  or  within  50  miles  of,  California  and  states  that 
have  a  program  adopted  under  section  177  in  place. 
Thus,  in  the  OTR  for  MY1997  and  MY1998. 
manufacturers  are  allowed  to  sell  California 
vehicles  in  Maine.  New  Hampshire.  Vermont. 
Massachusetts,  New  York,  Rhode  Island,  New 
Jersey.  Pennsylvania,  and  Connecticut. 


Although  EPA  took  comment  on  the 
potential  for  windfall  credits  in  the  NTR 
and  in  the  37  State  region  and  whether 
ten  percent  is  an  appropriate  discount 
factor  for  each  region,  EPA  decided  that 
circumstances  had  not  changed  since 
the  Final  Framework  Rule  in  a  way  that 
would  justify  reducing  the  discount 
factor  below  10%.  To  the  contrary, 
Honda's  introduction  nationally  of  LEV 
technology  vehicles  (albeit  certified  to 
Tier  1  levels)  confirmed  that  National 
LEV  and  the  ability  to  earn  early 
reduction  credits  are  not  the  only 
reasons  manufacturers  would  move  to 
cleaner  vehicle  technology. 

B.  Calculation  of  Compliance  with  Fleet 
Average  NMOG  Standards 

Today's  final  rule  contains  provisions 
for  the  calculation  of  compliance  with 
the  National  LEV  fleet  NMOG  average  in 
the  event  that  fewer  than  49  states  are 
participating  in  the  program.  These  - 
provisions  are  necessary  even  though 
EPA  continues  to  believe  that  National 
LEV  should  be  a  49-state  program  and 
the  auto  manufactiuers  have  re]>eatedly 
stated  that  all  thirteen  OTC  States  must 
opt  in  for  National  LEV  to  come  into 
effect.  If  the  auto  manufacturers  and  the 
relevant  OTC  States  are  interested  in 
National  LEV  proceeding  even  with  less 
than  49  states  participating,  EPA  would 
want  National  LEV  to  proceed. 
Additionally,  after  the  program  is  found 
in  effect,  it  is  possible  that  National  LEV 
would  continue  even  if  one  or  more 
OTC  States  opt  out  at  a  future  time. 
Therefore,  National  LEV  requirements 
must  provide  for  the  possibility  of 
having  less  than  49  states  in  the 
program,  which  will  necessitate  changes 
in  the  Final  Framework  Rule's 
provisions  for  determining  compliance 
with  the  fleet  average  NMOG  standards. 

In  the  SNPRM,  EPA  proposed  to 
modify  the  Final  Framework  Rule  so 
that  the  fleet  average  NMOG  calculation 
would  not  include  vehicle  sales  in  any 
OTC  State  that  legitimately  opts  out 
once  that  opt-out  becomes  effective.^" 
This  would  help  ensure  that  states  that 
opt  into  National  LEV  will  receive  the 
anticipated  emissions  benefits  as  long  as 
they  and  the  auto  manufactiuers 
participate  in  National  LEV.  The 
opposite  approach  (i.e.,  including  all 
vehicle  sales  in  any  OTC  States  that  are 
not  participating  in  National  LEV) 
would  concentrate  cleaner  cars  in  those 
OTC  States  with  state  Section  177 
Programs  at  the  expense 
(environmentally)  of  OTC  States 


'"EPA's  treatment  of  vehicle  sales  in  OTC  Slates 
that  break  their  commitments  is  addressed  in  the 
regulatory  provisions  and  preamble  discussion  of 
manufacturer  and  OTC  State  offramps.  See  section 
VI  above  and  40  CFR  86.1707. 


committed  to  National  LEV.  EPA  is 
finalizing  the  program  to  have 
manufacturers  not  include  vehicles  sold 
in  a  state  that  opts  out  of  the  program 
in  their  fleet  average  NMOG  compliance 
calculations  for  the  Northeast  Trading 
Region  (NTR)  or  All  States  Trading 
Region  (ASTR).  This  action  provides  the 
maximum  emission  benefits  to  the  states 
participating  in  the  National  LEV 
program.  Additionally,  vehicles  sold  in 
an  OTC  State  that  was  not  participating 
in  National  LEV  will  be  included  in  the 
fleet  average  NMOG  compliance 
calculations  for  that  state,  and  it  would 
be  inequitable  to  coimt  those  vehicles  in 
compliance  calculations  for  the  National 
LEV  program  as  well. 

EPA  also  took  comment  on  whether  to 
count  in  a  manufacturer's  fleet  average 
NMOG  calculation  those  California- 
certified  vehicles  that  are  sold  imder 
EPA's  Cross  Border  Sales  (CBS)  policy 
in  states  that  are  participating  in 
National  LEV.  A  National  L£V  program 
consisting  of  less  than  all  of  the  OTC 
States  would  necessitate  the 
continuation  of  EPA's  CBS  policy  for 
those  manufactivers  producing  vehicles 
certified  separately  to  Federal  and 
CaUfomia  standards.  This  policy  allows 
manufacturers  to  introduce  into 
commerce  California-certified  vehicles 
in  states  that  are  contiguous  to 
California  or  other  states  that  have 
adopted  the  Section  177  Program.  The 
policy  was  designed  to  alleviate  the 
burden  on  dealerships  located  in  border 
regions  of  states  with  a  Section  177 
Program  from  having  to  stock,  service, 
and  sell  two  types  of  vehicles:  those 
meeting  the  California  emission 
requirements  and  those  meeting  the 
Federal  emission  requirements.  If  a  state 
were  not  participating  in  National  LEV 
and  instead  had  a  Section  177  Program 
in  effect,  under  the  CBS  policy 
manufactiuers  would  be  allowed  to  sell 
California-certified  vehicles  in  National 
LEV  states  bordering  the  non- 
participating  state.  The  necessity  of 
continuing  the  Cross-Border  Sales 
policy  raises  the  issue  of  how  to  count 
such  California-certified  vehicles  sold  in 
those  contiguous  states  in  calculating 
the  manufacturer's  compliance  vtrith  its 
National  LEV  fleet  average  NMOG 
requirement. 

EPA  has  decided  to  allow 
manufactiuers  to  include  all  National 
LEV  vehicles  and  California-certified 
vehicles  sold  in  the  NTR  in  MY1999 
and  MY2000  (including  California  Tier 
1  vehicles)  in  their  fleet  average  NMOG 
compliance  calculations  for  the  NTR  in 
MY1999  and  MY200  (except  for  any 
vehicles  sold  in  an  OTC  State  that  has 
not  opted  in  or  that  otherwise  has  its 
own  Section  177  Program).  If  all  these 
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Califomia-certiiled  vehicles  were  not 
included  in  thie|  compliance  calculation, 
a  manufacture|r|  could  detrimentally 
affect  its  compliance  with  the  fleet 
average  NMOG  standards  in  the  NTR  by 
selling  higher-emitting  California- 
certified  vehicles,  which  would  not  be 
included  in  it^  ^^JTR  compliaifte 
calculation  no^lin  any  calculation  done 
to  show  compliance  with  a  state  Section 
177  Program.  These  vehicles  would 
decrease  the  sue  of  the  manufacturer's 
fleet  in  the  Mm  and  allow  the 
manufacturer  w  demonstrate 
compliance  witih  applicable  fleet 
average  NMOG  standards  using  a 
smaller  fleet  si2e  than  was  actually  sold 
in  the  NTR. 

EPA  has  also  decided  to  allow 
manufacturers  to  count  only  vehicles 
certified  to  fec^ral  standards  in  the  fleet 
average  NMCX5 'calculation  for  MY2001 
and  later.  No-C«lifomia-certified 
vehicles  sold  in  National  LEV  states  will 
count  in  a  maii^factiuer's  fleet  average 
NMOG  compliiance  calculation  after 
MY2000.  Givehi  the  nationwide  trading 
region  that  wil^jgo  into  effect  in 
MY2001,  it  becomes  much  more 
difficult  for  a  mtanufactiu^r  to 
artificially  decrease  the  size  of  its 
National  LEV  fleet  and  thereby 
artificially  inflftte  its  NLEV  NMOG  fleet 
average  through  sales  of  California- 
certified  vehicles.  The  much  larger 
number  of  vel4<:les  included  in  the 
ASTR  means  that  any  sales  of  California 
vehicles  in  the  NTR  under  the  CBS 
poUcy  vdll  not  have  a  generally 
noticeable  effect  on  the  calculated  fleet 
averages  in  the  ^STR.  California- 
certified  vehicids  sold  in  the  NTR  after 
MY2000  will  al»o  Ukely  be  LEVs  and 
ULEVs,  as  discussed  in  sections  IX  and 
Vm.E.  so  there  is  even  less  likelihood  of 
a  detrimental  environmental  impact 
fit)m  the  sale  of  California-certified 
vehicles  in  the  NTR.  The  auto 
manufacturers'  comments  supported  not 
including  California-certified  vehicles 
in  their  fleet  average  NMOG  compliance 
calculations  after  MY2000. 

C.  Certification  bfTier  1  Vehicles  in  a 
Violating  Statel 

U  an  OTC  Stite  violates  its 
commitment  toj  National  LEV,  in  some 
instances  manufacturers  will  have  the 
option  of  supp^^ing  vehicles  meeting 
only  the  Tier  1  emission  standards  in 
the  violating  st^|e.  To  exercise  this 
option,  manufaiQturers  could  sell 
different  vehic)^  (i.e..  Tier  1  vehicles) 
to  the  violating  OTC  State  than  they  are 
selling  to  the  other  states  (i.e.,  TLEVs, 
LEVs,  ULEVs  a^iid  ZEVs).  Alternatively, 
manufacturers  cbiUd  sell  the  same 
vehicles  to  all  states,  but  have  a  label 
that  indicates  th  it  vehicles  sold  in  the 


violating  OTC  State  are  only  certified  to 
Tier  1  levels.  Such  vehicles  sold  in  the 
violating  OTC  State  would  have  Tier  1 
tailpipe  standards  for  their  compliance 
levels  (which  would  govern  recall  and 
warranty  actions  and  SIP  credits),  but 
would  have  TLEV,  LEV,  ULEV  or  ZEV 
tailpipe  standards  for  their  compliance 
levels  when  sold  in  other  states  covered 
by  the  National  LEV  program. 

It  is  possible  that  a  manufacturer 
could  begin  vehicle  certification  for  a 
given  model  year  before  learning  that  it 
is  only  required  to  sell  Tier  1  vehicles 
in  a  giAen  state.  In  such  a  situation,  EPA 
will  allow  a  manufacturer  to  change  the 
compliance  levels  of  its  vehicles  sold  in 
a  violating  OTC  State  through  the 
submission  of  running  changes  to  EPA. 
A  running  change  is  a  mechanism 
manufacturers  use  to  obtain  approval 
from  EPA  for  modifications  or  additions 
to  vehicles  or  engines  that  have  already 
been  certified  by  EPA  but  are  still  in 
production.  By  allowing  a  manufacturer 
to  change  the  compliance  levels  of  its 
vehicles  through"a  running  change  that 
applies  only  to  vehicles  sold  in  a 
violating  OTC  State,  manufacturers  will 
have  a  procedure  to  respond  in  a  timely 
fashion  to  a  state  breaking  its 
commitment,  which  will  provide  a  real 
disincentive  for  an  OTC  State  to  break 
its  commitment. 

Manufacturers  currently  use  miming 
changes  in  the  federal  certification 
process  to  obtain  EPA  approval  of  a 
change  in  a  specified  vehicle 
configuration  or  an  addition  of  a  vehicle 
or  engine  to  an  approved  engine  family 
that  is  still  in  production.^'  A 
manufacturer  may  notify  the 
Administrator  in  advance  of  or 
concurrent  vtrlth  making  the  addition  or 
change.  The  manufactiu«r  must 
demonstrate  to  EPA  that  all  vehicles  or 
engines  affected  by  the  change  will 
continue  to  meet  the  applicaljle 
emission  standards.  This  demonstration 
can  be  based  on  an  engineering 
evaluation  and  testing  if  the 
manufacturer  determines  such  testing  is 
necessary.  The  Administrator  may 
require  that  additional  emission  testing 
be  performed  if  the  manufacturer's 
determination  is  not  supported  by  the 
data  included  in  its  running  change 
application.  EPA  may  disapprove  a 
running  change  request,  which  could 
then  require  manufacturers  to  remedy 
vehicles  or  engines  produced  under  the 
request. 

EPA  will  exercise  its  current  authority 
to  allow  manufacturers  to  use  a  running 
change  to  modify  quickly  the 
compliance  level  of  their  National  LEV 


>■  See  40  CFR  86.079-32.  86.079-33,  and  86.082- 


vehicles  to  Tier  1  tailpipe  standards 
when  the  National  LEV  regulations  set 
the  only  applicable  tailpipe  standards  at 
Tier  1  levels  in  a  particular  state.  Such 
running  changes  will  reflect  only  the 
'change  in  emission  standards  the 
vehicles  are  required  to  meet.  After  such 
running  change  has  been  made,  vehicles 
sold  in  a  state  for  which  Tier  1 
standards  are  applicable  will  be  treated 
as  Tier  1  vehicles  for  purposes  of  federal 
enforcement  requirements  and  warranty 
limits  and  would  not  count  in  the 
manufacturers'  NMOG  fleet  average. 

If  a  manufacturer  wished  to  sell 
vehicles  with  Tier  1  compliance  levels 
in  a  violating  OTC  State  and  more 
stringent  compliance  levels  in  other 
states,  it  would  be  required  to  modify  its 
certifipation  application  to  reflect  the 
change  and  install  a  modified  Vehicle 
Emission  Control  Information  (VEQ) 
label.  The  label  would  state  that  the 
vehicle  complies  with  TLEV,  LEV, 
ULEV  or  ZEV  standards  (whichever  is 
applicable),  but  if  such  vehicle  is  sold 
in  the  specified  violating  OTC  State, 
such  vehicle  is  certified  to  Tier  1 
tailpipe  standards.  The  modified  VEQ 
label  will  highlight  the  distinction  in 
vehicle  compliance  levels  to  consumers 
and  the  general  public.'^  EPA  believes 
that  running  changes  for  this  particular 
situation  may  be  allowed  by  applying 
good  engineering  judgment,  rather  than 
additional  emission  testing,  since  a 
vehicle  certified  to  National  LEV  TLEV, 
LEV,  ULEV,  or  ZEV  standards  should 
also  meet  Federal  Tier  1  standards.  In 
the  instance  where  an  engineering 
evaluation  is  judged  to  be  insufficient  to 
support  a  change,  EPA  will  require 
additional  data. 

Vehicles  complying  only  with  Tier  1 
tailpipe  standards  and  sold  in  an  OTC 
State  that  has  violated  its  National  LEV 
commitment  will  be  treated  as  Tier  1 
vehicles  in  that  state  for  purposes  of 
demonstrating  compliance  with  federal 
requirements  and  SIP  credits.  These 
vehicles  will  be  held  only  to  the  Tier  1 
tailpipe  standards  for  purposes  of  recall 
liability  in  that  state.  For  example,  a 
National  LEV  vehicle  certified  to  LEV 
standards  but  sold  as  a  Tier  1  vehicle  in 
a  violating  state  would  not  be  subject  to 
recall  action  in  the  violating  state  if  the 


34. 


''Such  a  running  change  would  not  have  a 
retroactive  effect.  Any  vehicle  sold  as  a  TLEV,  LEV. 
ULEV  or  ZEV  (i.e..  any  vehicle  without  a  label  that 
said  Tier  1  was  the  applicable  standard  for  sales  in 
the  relevant  state  at  the  time  of  the  sale)  would  still 
be  subject  to  warranty  and  recall  for  the  tailpipe 
standards  applicable  to  that  category.  EPA  believes 
it  would  be  unacceptable  for  a  consumer  who 
purchases  a  LEV  that,  at  the  time  of  sale  in  that 
state,  is  being  sold  as  a  vehicle  certified  to  LEV 
standards  for  that  state  to  find  out  later  that  the 
vehicle  has  mysteriously  been  converted  to  a  Tier 
1  vehicle. 
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problem  causing  the  recall  did  not  cause 
the  vehicle  to  exceed  the  Tier  1 
standards.'' 

D.  ftt)v/s/ons  Relating  to  Changes  to 
Stable  Standards 

The  Final  Framework  Rule  provided 
that,  with  certain  exceptions, 
manufacturers  would  be  able  to  opt  out 
of  National  LEV  if  EPA  changed  a  motor 
vehicle  requirement  that  it  had 
designated  a  "Stable  Standard."  The 
Stable  Standards  are  divided  into  two 
categories:  Core  Stable  Standards  and 
Non-Core  Stable  Standards.  Core  Stable 
Standards  generally  are  the  National 
LEV  standards  that  EPA  could  not 
impose  absent  the  consent  of  the 
manufactxuers.  Non-Core  Stable 
Standards  generally  are  other  federal 
motor  vehicle  standards  that  EPA  does 
not  anticipate  changing  for  the  duration 
of  National  LEV.  For  both  Core  and 
Non-Core  Stable  Standards,  EPA  can 
make  changes  to  which  manufacturers 
do  not  object.  For  Non-Core  Stable 
Standards,  EPA  can  also  make  changes 
that  do  not  increase  the  stringency  of 
the  standard  or  that  harmonize  the 
standard  with  the  comparable  California 
standard.  EPA  can  make  other  changes 
to  any  of  the  Stable  Standards,  but  such 
changes  would  allow  the  manufacturers 
to  opt  out  of  National  LEV.  See  the  Final 
Framework  Rule  for  more  detail  on  the 
specific  Stable  Standards  and  the 
offramp  for  manufacturers  associated 
with  changes  to  the  Stable  Standards  (62 
FR  31202-31207). 

As  proposed  in  the  SNPRM.  EPA  is 
making  a  few  minor  changes  to  the 
provisions  for  opt-outs  based  on  a 
change  to  a  Stable  Standard.  See  40  CFR 
86.1707(d).  Under  the  Final  Framework 
Rule,  EPA  had  an  opportunity  to 
prevent  an  opt-out  based  on  a  change  to 
a  Stable  Standard  from  coming  into 
effect  by  withdrawing  the  change  to  the 
Stable  Standard  before  the  effective  date 


"  EPA  is  considering  making  significant  changes 
to  its  existing  federal  compliance  program, 
currently  targeted  to  begin  with  MY2000  (these 
changes  are  referred  to  as  CAP  2000.  or  Compliance 
Assurance  Program  2000).  While  CAP  2000  is  still 
pre-proposal,  EPA  has  established  a  docket  (A-96- 
50),  which  contains  information  on  the  concepts 
currently  being  considered.  Once  promulgated.  CAP 
2000  may  have  some  potential  ramirications  for 
quickly  changing  certification  designations  for 
^4ational  LEV  vehicles  sold  in  an  OTC  State  that 
had  violated  its  National  LEV  commitment  In 
particular,  EPA  is  considering  significantly 
streamlining  its  current  certiRcation  program  and 
requiring  manubcturers  to  perform  an  in-uae 
verification  testing  program  to  demonstrate  that  the 
streamlined  certification  procedures  are  capable  of 
predicting  in-use  compliance.  This  program  would 
apply  to  all  federally  certified  vehicles,  including 
Tier  1  vehicles.  Thus,  CAP  2000  could  also  possibly 
apply  to  any  National  LEV  vehicles  that  were  only 
required  to  comply  with  Tier  1  tailpipe  standards 
under  the  proposal  outlined  above. 


of  the  opt-out.  To  give  EPA  sufficient 
time  to  withdraw  the  change  and 
prevent  the  opt-out,  under  the  Final 
Framework  Rule,  such  an  opt-out  could 
not  become  effective  until  the  model 
'year  named  for  the  second  calendar  year 
following  the  calendar  year  in  which  the 
manufacturer  opted  out. 

As  proposed  in  the  SNPRM,  this  Final 
Rule  deletes  the  provisions  that  allowed 
the  Agency  the  ability  to  prevent  an  opt- 
out  by  withdrawing  a  change  that  had 
allowed  manufacturers  to  opt  out. 
Today's  rule  also  sets  the  earliest 
effective  date  of  an  opt-out  based  on  a 
change  to  a  Core  Stable  Standard  to  be 
the  same  as  the  earliest  effective  date  of 
an  opt-out  based  on  a  violation  of  an 
OTC  State  commitment  to  National  LEV. 
Thus,  an  opt-out  based  on  an  EPA 
change  to  a  Core  Stable  Standard  or  an 
OTC  State  violation  of  its  commitment 
to  National  LEV  could  become  effective 
beginning  in  the  "next  model  year"  after 
the  manufacturer  opts  out.''  See  section 
VI.A  above  for  further  discussion  of  the 
effective  date  of  opt-outs  based  on  an 
OTC  State  violation  of  its  commitment 
to  National  LEV. 

EPA  does  not  believe  that  this  change 
will  adversely  affect  the  stability  of  the 
National  LEV  program.  For  the  reasons 
discussed  in  the  SNPRM  (60  FR  44776), 
EPA  is  highly  unlikely  to  make  any 
change  to  a  Stable  Standard  that  may 
allow  the  manufacturers  to  opt  out.  EPA 
received  no  comments  opposing  this 
proposed  change.  See  the  SNPRM 
section  VIII.D  for  additional  discussion 
of  the  reasons  why  EPA  believes  this 
change  is  appropriate. 

In  tne  Final  Framework  Rule,  EPA 
stated  that,  if  a  manufactiirer  were  to 
take  an  offramp  because  EPA  changed  a 
Stable  Standard,  the  applicable  state  or 
federal  standards  would  apply.  At  that 
time,  EPA  did  not  discuss  in  detail  the 
timing  for  when  state  or  federal 
standards  would  apply.  As  proposed  in 
the  SNPRM  (60  FR  44779),  today's  rule 
provides  that,  if  a  manufacturer  validly 
opted  out  of  National  LEV  based  on  an 
O'A  change  to  a  Stable  Standard,  once 
the  manufactuirer's  opt-out  was 
effective,  the  manufacturer's  obligations 
would  be  determined  in  the  same 
manner  as  if  the  manufacturer  had 
opted  out  because  an  OTC  State  failed 
to  submit  its  National  LEV  SIP  revision 
on  time  (except  that  no  state  could  be 
treated  as  a  violating  state).  As  of  the 
effective  date  of  its  opt-out,  the 
manufacturer  would  be  subject  to  any 
backstop  Section  177  Programs  for 


''The  "next  model  year"  is  the  model  year 
named  for  the  calendar  year  following  the  calendar 
year  in  which  EPA  received  the  opt-out  notification. 
For  example,  if  EPA  received  the  opt-out  in  2000, 
the  "next  model  year"  would  be  MY2001. 


which  the  two-year  lead  time 
requirement  of  section  177  had  been 
met  (running  from  the  date  the  state 
adopted  the  backstop  program),  and 
would  be  subject  to  Tier  1  requirements 
in  states  without  such  programs. 
Manufacturers  would  be  subject  to 
backstop  Z^'  mandates  for  model  years 
(as  defined  in  Part  85,  Subpart  X) 
commencing  two  years  after  the  date  of 
EPA's  receipt  of  the  opt-out  notification. 
To  the  extent  that  these  regulations 
would  provide  a  manufactiuer  with  less 
than  the  two-year  lead  time  set  forth  in 
section  177.  the  manufactmer  waives 
that  protection  by  opting  into  National 
LEV  and  then  setting  an  effective  date 
in  its  opt-out  notification  that  provides 
for  less  than  two-years  lead  time.  To  the 
extent  these  regulations  would  provide 
a  manufacturer  with  more  time  than 
required  by  section  177,  by  opting  into 
National  LEV  the  OTC  States  commit  to 
provide  the  lead  time  set  forth  in  the 
National  LEV  regulations. 

E.  Nationwide  Trading  Region 

The  National  LEV  program,  as  set 
forth  in  the  Final  Framework  Rule, 
required  manufacturers  to  determine 
compliance  with  the  fleet  average 
NMOG  standards  for  the  two  classes  of 
National  LEV  vehicles  in  two  separate 
trading  regions:  the  OTC  States  and  the 
37  States  making  up  the  rest  of  the 
country  (except  California).  In  the 
SNPRM,  EPA  proposed  to  remove  the 
requirement  for  two  trading  regions  for 
MY2001  and  later  model  years  and 
instead  establish  a  nationwide  trading 
region.  EPA  cited  the  elimination  of  the 
legal  requirement  for  National  LEV  to 
provide  equivalent  emission  reductions 
to  the  OTC  LEV  program  and  the  change 
in  program  start  dates  for  both  National 
LEV  and  OTC  State  Section  177 
Programs  as  the  major  reasons  for  it  to 
reconsider  the  necessity  of  separate 
trading  regions.  See  62  FR  44779-80.  In 
today's  rule  in  40  CFR  86.1710,  EPA  is 
establishing  a  nationwide  trading  region 
which  manufacturers  will  use  to 
demonstrate  compliance  with  National 
LEV  standards  in  MY2001  and  later. 

It  is  important  that  the  emissions 
reductions  expected  from  National  LEV 
in  the  OTR  are  actually  achieved. 
Various  aspects  of  the  program,  such  as 
the  periodic  equivalency  determination 
and  the  separate  trading  regions,  were 
designed  to  ensure  the  expected 
quantity  of  emission  reductions  in  the 
OTR.  However,  EPA  believes  that  a 
nationwide  trading  region  will  not 
detrimentally  affect  the  environmental 
benefits  of  National  LEV  in  the  OTR. 
EPA  has  received  no  data  showing 
significantly  different  vehicle  model 
sales  in  different  regions  of  the  country 
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and  has  no  ref  (on  to  expect  that 
manufactUTen:|  compliance  with  a 
nationwide  trading  region  will  lead  to 
greater  numbers  of  higher-emitting 
vehicles  in  the  OTR. 

Even  if  vehy^e  model  sales  levels 
were  significahtly  diffiarent  in  various 
regions  of  the  dountry,  a  discrepancy 
between  the  emissions  produced  by  the 
fleets  sold  in  the  OTR  and  outside  the 
OTR  would  only  be  possible  if  a 
manufacturer'$  fleet  was  made  up  of  a 
number  of  engihe  families  certified  to 
Tier  1,  TLEV.  and  LEV  standards.  After 
MY2000,  a  manufacturer's  fleet  would 
have  to  inclucki  Tier  1  vehicles  and 
TLEVs.  as  well  ^s  LEVs  and  ULEVs,  for 
there  to  be  evela  a  possibility  of 
introducing  a  ^ater  percentage  of 
dirtier  vehicle^  ,in  the  OTR  than  in  the 
rest  of  the  coutijtry.  As  noted  in  the 
SNPRM.  EPA  ^bes  not  believe 
significant  nuiribers  of  Tier  1  vehicles 
and  TLEVs  wilt  be  sold  in  the  OTR  after 
MY2000.  since  other  provisions  of  the 
National  LEV  |>rogram  will  act  to  reduce 
the  incentive  to  sell  substantial  numbers 
of  such  vehicles  at  that  time. 

Two  factors  support  EPA's  belief  that 
the  OTC  States  participating  in  the 
National  LEV  program  will  receive 
vehicles  with  the  same  level  of 
emissions  contit>l  under  a  nationvkride 
trading  region  as  would  be  expected  if 
the  program  ret^ned  two  trading 
regions.  First,  beginning  in  MY2001. 
National  LEV  regulations  prohibit 
manufacturers  from  offering  for  sale  any 
Tier  1  vehiclesUnd  TLEVs  in  the  NTR 
unless  the  same  engine  families  are 
certified  and  offered  for  sale  in 
California  in  th«  same  model  year.  See 
62  FR  31218  Quhe  6. 1997);  40  CFR 
86.1711.55  Caliiimia's  more  stringent 
fleet  average  NMOG  standard  and  SFTP 
phase-in  requirements,  as  described  in 
section  IX.  willjact  to  limit  the  number 
of  Tier  1  and  TLEV  engine  families 
certified  and  so(l|i  in  California,  and, 
therefore,  the  number  sold  in  the  NTR 
Second,  even  tl^ough  the  National  LEV 
fleet  average  NMOG  standard  is  not  as 


"As  stated  in  thej^NPRM,  manu£acturers  will 
not  be  required  alwi3fs  to  sell  exactly  the  same- 
engine  faniiiies  in  both  California  and  the  ^frR 
because  in  some  instances,  that  would  not  be 
possible.  In  the  spedfic  case  of  Tier  1  engine 
families.  National  LEV  maintains  Federal  Tier  1 
standards  while  Caljfbrnia  has  its  own  Tier  1 
standards,  so  a  manafecturer  could  not  sell  an 
identical  California Jler  1  vehicle  as  a  Federal  Tier 
1  vehicle  in  the  NTI^  linder  the  National  LEV 
program.  Therefore,  f^r  purposes  of  this  provision. 
EPA  will  consider  a  National  LEV  Tier  1  or  TLEV 
engine  family  the  sa^e  as  a  California  Tier  1  or 
TLEV  engine  family  at  the  National  LEV  engine 
family  has  the  same  (fchnology  (hardware  and 
software)  as  the  comparable  California  engine 
family.  A  manufacturer  could  always  certify  a  Tier 
1  or  TLEV  engine  family  as  a  50-state  family  and 
avoid  this  issue.        ^  i 


stringent  as  California's,  the  0.075  g/mi 
and  0.100  g/mi  standards  applicable 
under  National  LEV  for  MY2001  and 
later  will  make  it  difficult  for 
manufacturers  to  include  substantial 
numbers  of  Tier  1  vehicles  and  TLEVs 
in  their  fleet  and  still  comply  with  the 
fleet  average  NMOG  standard.  Each  Tier 
1  vehicle  or  TLEV  sold  by  a 
manufacturer  would  have  to  be  offset  by 
more  than  one  ULEV  vehicle  in  order 
for  that  manufacturer  to  remain  in 
compliance  with  the  applicable  fleet 
average  NMOG  standards.  Therefore, 
EPA  believes  there  are  strong  incentives 
for  manufacturers  to  limit  or  even 
eliminate  the  production  and  sale  of 
Tier  1  vehicles  and  TLEVs  in  the  NTR 
in  MY2001  and  later,  which  would 
result  in  a  nationwide  vehicle  fleet  of 
essentially  LEVs.  This  result  is  not 
dependent  on  having  a  separate  trading 
region  in  the  OTR. 

A  nationwide  trading  region  will  also 
reduce  manufacturers'  and  EPA's 
administrative  bujitlen  in  demonstrating 
and  assessing  compliance  with  the 
National  LEV  fleet  average  NMOG 
standards.  Compliance  under  one 
nationwide  trading  region  rather  than  ' 
two  separate  regions  for  MY2001  and 
later  model  years  will  reduce  the 
manufacturers'  compliance  burden  by 
eliminating  the  need  specifically  to 
track  and  report  vehicle  sales  in  two 
separate  regions  and  maintain  two 
separate  tallies  of  credits  and  debits 
specific  to  the  two  regions.  A  single 
trading  region  will  also  reduce  EPA's 
administrative  burden  in  determining 
whether  manufactvuers  are  complying 
with  the  applicable  fleet  average  NMOG 
standards.  Given  a  nationwide  fleet  that 
is  all  or  almost  all  LEVs.  a  separate 
trading  region  for  the  OTR  will  not  have 
any  significant  air  quality  benefit  and 
will  add  additional  unnecessary 
complexity  to  the  National  LEV 
program.  Moreover,  even  separate 
tracUng  regions  would  not  have  required 
manufacturers  to  demonstrate  program 
compliance  on  an  OTC  state-by-state 
basis,  but  would  instead  have  only 
required  compliance  demonstrations 
based  on  regionwide  sales.  Separate 
trading  regions  would  thus  have  been  of 
limited  value  to  OTC  States  wishing  to 
use  National  LEV  program  vehicle 
tracking  requirements  to  check  on  the 
different  types  of  vehicles  sold  within 
individual  states. 

Under  today's  rule,  National  LEV 
retains  the  NTR,  which  would  apply  for 
MY1999-2000  and  cover  vehicles  sold 
in  the  OTC  States.  The  second  region 
would  be  the  All  States  Trading  Region 
(ASTR).  which  will  include  all  states  in 
National  LEV  except  for  California,  and 
apply  for  2001  and  later  model  years. 


Manufacturers  will  demonstrate 
compliance  with  the  fleet  average 
NMOG  standards  in  these  two  regions 
under  the  provisions  set  forth  in  today's 
rule  and  the  Final  Framework  Rule.  EPA 
is  eliminating  the  37  State  trading 
region  that  was  finalized  in  the  Final 
Framework  Rule. 

Manufactiu^rs  can  generate  early 
reduction  credits  in  the  states  outside 
the  NTR  before  MY2001  to  apply  to 
compliance  in  the  ASTR  from  MY2001 
on.  Manufactiu«rs  could  also  use  credits 
generated  in  the  NTR  for  demonstrating 
compliance  in  the  ASTR  from  MY2001 
on  at  the  same  value  as  if  the 
manufacturer  had  used  them  in  the  NTR 
under  the  Final  Framework  Rule. 
However,  a  manufacturer  could  not 
apply  early  reduction  credits  generated 
outside  the  NTR  to  offset  any  debits 
generated  in  the  NTR  before  MY2001. 
Using  credits  generated  outside  the  NTR 
to  offset  debits  generated  in  the  NTR 
during  MY1999  and  MY2000  would 
decrease  the  envirorunental  benefits  that 
should  accrue  in  the  NTR. 

Shifting  from  the  NTR  in  MY2000  to 
the  ASTR  in  MY2001  does  raise  special 
transition  issues  for  manufacturers  that 
end  MY2000  vidth  debits  in  the  NTR.  (If 
a  manufacturer  ends  MY2000  with 
credits  in  the  NTR,  these  credits  would 
be  subject  to  the  usual  discounting 
(rather  than  to  the  special  provisions  for 
early  reduction  credits)  and  then  could 
be  applied  either  in  the  ASTR  or  the 
NTR.  Section  86.1710(d)(2)  specifically 
addresses  this  situation.  If  a 
manufacturer  ends  MY2000  with  debits 
in  the  NTR,  it  can  make  up  those  debits 
only  with  NTR  credits.  This  is  necessary 
to  ensure  that  the  NTR  gets  the  intended 
envirorunental  benefits  from  starting  the 
program  in  the  NTR  two  years  before  it 
starts  in  the  rest  of  the  country.  A 
manufacturer  than  ends  MY2000  with 
debits  in  the  NTR  must  calculate  its 
fleet  average  NMOG  value  in  the  NTR 
for  MY2001.  If  the  manufacturer  does 
not  have  any  credits  in  the  NTR  in 
MY2001  (and  it  does  not  obtain  NTR 
credits  from  another  manufactuirer). 
then  it  will  be  subject  to  an  enforcement 
action  for  the  MY2000  debits.  If  the 
manufacturer  has  credits  in  MY2001  in 
the  NTR,  these  must  be  applied  to  offset 
its  MY2000  NTR  debits.  If  the  MY2000 
debits  exceed  the  MY2001  credits,  then 
the  manufactiuer  would  be  subject  to  an 
enforcement  action  for  the  remaining 
MY2000  debits.  In  addition  to 
calculating  fleet  average  NMOG  values 
for  the  NTT?,  the  manufactiu^r  must  also 
calculate  fleet  average  NMOG  values  for 
the  ASTR.  After  calculating  the  level  of 
debits  or  credits  in  the  ASTR,  the  level 
must  be  adjusted  by  deducting  all 
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credits  used  to  offset  MY2000  debits  in 
theNTR. 

The  National  LEV  program  will  allow 
a  manufacturer  to  demonstrate 
compliance  with  the  fleet  average 
NMOG  standards  using  actual 
production  data  in  lieu  of  actual  sales 
data  if  the  manufacturer  is 
demonstrating  compliance  with  the  fleet 
average  NMOG  standards  in  the  ASTR. 
A  manufacturer  will  need  to  petition 
EPA  to  allow  production  volume  to  be 
used  in  lieu  of  actual  sales  volume  and 
would  have  to  submit  the  petition  to 
EPA  within  30  days  after  the  end  of  the 
model  year.  EPA  will  grant  such  a 
petition  if  the  manufacturer  establishes, 
to  the  satisfaction  of  the  Administrator, 
that  production  volume  is  functionally 
equivalent  to  sales  volume. 
Mianufacturers  will  still  have  to  keep 
sales  data  in  the  NTR  to  demonstrate 
compliance  with  the  ban  on  the  sale  of 
Tier  1  and  TLEV  engine  families  in  the 
NTR  if  such  engine  families  are  not 
certified  for  sale  in  California  for  the 
same  model  year,  but  such  data  would 
not  be  reported  to  EPA  as  part  of  a 
regular  report.  EPA  has  previously 
allowed  manufacturers  to  use 
production  voliune  in  lieu  of  sales 
volume  as  part  of  the  Tier  1  standards 
phase-in. 

F.  Elimination  of  Five-Percent  Cap  on 
Sales  of  Tier  1  Vehicles  and  TLEVs  in 
the  OTR 

EPA's  Final  Framework  Rule  codified 
the  ore  States'  and  manufacturers' 
recommendation  that  National  LEV 
include  provisions  limiting  the  sale  of 
Tier  1  vehicles  and  TLEVs  in  the  NTR 
after  MY2000.  The  first  provision  is  that 
manufacturers  may  sell  in  the  NTR  Tier 
1  vehicles  and  TLEVs  only  if  the  same 
or  similar  engine  families  are  certified 
and  offered  for  sale  in  California  as  Tier 
1  vehicles  and  TLEVs.  This  provision  is 
being  retained  in  the  National  LEV 
program.  The  second  provision  is  a  five- 
percent  cap  on  sales  of  Tier  1  vehicles 
and  TLEVs  in  the  NTR  starting  in 
MY2001,  which  allows  all 
manufacturers  to  sell  Tier  1  vehicles 
and  TLE\'s  in  the  NTR  to  the  extent 
permitted  imder  the  first  limitation  as 
long  as  the  overall  Tier  1  vehicle  and 
TLEV  fleet  does  not  exceed  five  percent 
of  the  National  LEV  vehicles  sold  in  the 
NTR.  EPA  proposed  to  delete  the  five- 
percent  cap  provision  because  of  the 
change  in  the  OTC  States'  legal 
obligation  since  this  provision  was 
proposed  and  because  of  the  additional 
administrative  burden  it  would  entail  if 
EPA  were  to  adopt  the  proposal  to  have 
a  single  trading  region  starting  in 
MY2001.  Furthermore.  EPA  believes  the 
five-percent  cap  would  not  provide  any 


air  quality  benefit  given  the  expected 
fleet  make-up  after  MY2000  and  the 
other  lunitation  on  sales  of  these 
vehicles  in  the  NTR.  See  62  FR  44781 
(August  22. 1997). 

EPA  has  decided  to  delete  the  five- 
percent  cap  provision  from  the  National 
LEV  program.  The  court  reversal  of  the 
requirement  that  all  OTC  States  adopt 
Section  177  Programs  effective  in 
MY1999  means  there  is  no  longer  a  legal 
requirement  that  EPA  find  that  National 
LEV  is  equivalent  to  state  Section  177 
Programs  throughout  the  OTR. 
Additionally,  the  expected  benefits  in 
the  OTR  of  National  LEV  as  compared 
to  OTC  State  adopted  Section  177 
Programs  has  increased.  Therefore,  there 
is  no  legal  need  and  less  practical  need 
for  a  five- percent  cap  to  control  NOx 
emissions. 

EPA  also  believes  the  five  percent  cap 
is  not  necessary  because  it  expects 
manufacturers  will  not  introduce 
significant  niunbers  of  Tier  1  vehicles 
and  TLEVs  after  MY2000  in  the 
national,  let  alone  the  Northeast, 
market.  This  means  that  National  LEV 
will  not  have  a  NOx  penalty  when 
compared  to  OTC  State  adopted  Section 
177  Programs.  A  National  LEV  fleet, 
made  up  primarily  of  LEV  vehicles,  will 
have  similar  effects  on  NOx  emissions 
when  compared  to  a  CAL  LEV  fleet 
consisting  primarily  of  LEV  and  ULEV 
vehicles  since  both  types  of  vehicles 
have  the  same  NOx  emission  standards. 
The  provision  limiting  manufacturers' 
sale  in  the  NTR  of  Tier  1  vehicles  and 
TLEVs  based  on  Calfomia  certification 
also  provides  additional  assurance.  A 
staff  report  on  SFTP  revisions  issued  by 
the  California  Air  Resources  Board 
offers  further  support  for  EPA's  decision 
to  drop  the  five  percent  cap 
requirement.  In  this  report,  CARB  states 
that  their  cost  estimates  assume  that  the 
entire  California  new  motor  vehicle  fleet 
will  be  certified  to  LEV  or  more 
stringent  standards  by  MY  2001, 
although  they  note  that  "in  actuality, 
staff  estimates  that  something  less  than 
five  percent  of  new  motor  vehicles  will 
be  certified  to  the  Tier  1  and  TLEV 
emission  standards  by  the  2001  model 
year"  due  to  the  stringency  of  the  fleet 
average  NMOG  standard  in  California.^ 
For  all  these  reasons,  EPA  believes  that 
any  sales  of  Tier  1  vehicles  and  TLEVs 
in  the  NTR  after  MY2000  will  make  up 
less  than  five  percent  of  the  fleet  in  any 


"Staff  Report:  Public  Hearing  to  Consider 
Adoption  of  New  Certification  Tests  and  Standards 
to  Control  Exhaust  Emissions  from  Aggressive 
Driving  and  Air<U>nditioner  Usage  for  Passenger 
Cars,  Light-Duty  Trucks,  and  Medium-Duty 
Vehicles  under  8501  Pounds  Gross  Vehicle  Weight 
Rating.  State  of  California,  California  Environmental 
Protection  Agency,  Air  Resources  Board.  July,  1997. 


instance,  and  does  not  believe  having  a 
separate  requirement  to  ensure  such 
sales  limits  is  needed. 

Finally,  even  if  there  were  some 
benefit  to  the  NTR  firom  a  five-percent 
cap,  EPA  believes  the  benefit  would  be 
so  minimal  that  it  would  not  justify  the 
administrative  burden  given  the  single 
trading  region  that  applies  after 
MY2000.  Requiring  compliance 
demonstrations  with  the  five-percent 
cap  would  negate  any  administrative 
savings  associated  with  the  All  State 
Trading  Region  for  2001  and  later  model 
years  and  the  provision  allowing 
manufacturers  to  demonstrate 
compliance  through  production  data. 
Moreover,  retention  of  the  five-percent 
cap  would  not  provide  any  additional 
assurance  that  National  LEV  will 
continue  to  provide  a  quantity  of 
emissions  reductions  at  least  equivalent 
to  the  quantity  that  would  be  provided 
by  OTC  State  Section  177  Programs  as 
demonstrated  through  EPA'speriodic 
equivalency  determination.  Ine  mobile 
source  emissions  model  used  in  the 
original  equivalency  determination, 
including  fleet  make-up  in  the  OTR, 
will  be  used  as  part  of  the  equivalency 
determination,  unless  all  ]>arties  agree  to 
use  an  updated  modeling  methodology. 
Modifications  made  to  the  model  in  the 
course  of  a  periodic  equivalency 
determination  would  take  into  account 
changes  in  EPA's  rules  and  regulations 
and  implementation  of  such  rules  and 
regulations,  not  changes  in  the 
emissions  inventory  assumptions  used 
in  the  original  equivalency 
determination. 

G.  Technical  Corrections  to  Final 
Framework  Rule 

The  Agency  is  also  making  several 
minor  technical  corrections  to  the 
National  LEV  regulations  issued  in  the 
Final  Framework  Rule.  A  June  24, 1997 
letter  fit)m  the  American  Automobile 
Manufacturers  Association  (AAMA)  and 
Association  of  International  Automobile 
Manufacturers  (ALAM)  (available  in  the 
public  docket  for  review)  suggests  a 
number  of  technical  corrections  to  the 
regulations  EPA  promulgated  on  June  6, 
1997.  The  correcticMis  detailed  by 
AAMA/AIAM  have  been  reviewed  by 
EPA  and  incorporated  in  today's  rule  to 
the  extent  that  they  are  necessary  and 
appropriate.  In  addition,  a  number  of 
changes  must  be  made  to  reflect  the  start 
of  the  program  in  MY1999,  rather  than 
MY1997,  which  was  used  as  a 
placeholder  in  the  Final  Framework 
Rule.  These  revisions  are  detailed  in  the 
Response  to  Comments  document  for 
today's  Final  Rule. 

In  the  Final  Framework  Rule,  EPA 
required  manufacturers  to  track  vehicles 
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to  the  "point  of  prst  sale"  for  purposes 
of  determiningi^ompliance  with  fleet 
average  NMOG  Standards  (62  FR  31212, 
June  6, 1997).  EPA  defined  "point  of 
first  sale"  as  "the  location  where  the 
completed  LDVjor  LDT  is  purchased" 
and  it  "may  be  1^  retail  customer,  dealer, 
or  secondary  manufacturer."  See  40  CFR 
86.1702-970)).  EPA  recognized  that 
requiring  manufiacturers  to  always  track 
vehicle  sales  to  the  ultimate  purchaser 
would  add  an  aic^ditional  burden  on 
manufacturers  without  having  any 
simificant  ene<|t  on  air  quality. 

Requiring  mtujufacturers  to  track 
vehicles  to  the  point  of  first  sale  was 
intended  to  impose  similar 
requirements  oifmanufecturers  as  those 
associated  withjEPA's  Tier  1  standard 


Rule  and  preamble  could  cause 
confusion.  Thus.  EPA  is  taking  the 
opportunity iiere  to  clarify  a  few  issues 
addressed  in  the  Final  Framework  Rule. 


phase-in  compli^ce  requirements 
found  in  40  CFR|86.094-8  and  86.094- 
9.  In  the  Tier  1  pk-ogram,  manufacturers 
could  demonstrate  compliance  "based 
on  total  actual  U,S.  sales  of  light-duty 
vehicles  of  the  ^^plicable  model  year  by 
a  manufacturer  u>  a  dealer,  distributor, 
fleet  operator,  broker,  or  any  other  entity 
which  comprises  the  point  of  first  sale." 
See  40  CFR  86.p94-8(a)(l)(i)(B)(l)(i). 
EPA  believes  thtjNational  LEV  vehicle 
sales  tracking  requirements  operate  in 
the  same  manned  as  those  foimd  in  the 
Tier  1  regulation*,  but  the  auto 
manufacturers  have  notified  EPA  of 
their  concern  thit  National  LEV  imposes 
difiierent  requirenients.  (Document 
available  in  docket  A-95-26.) 

To  eliminate  conhision  about  the 
required  level  of  vehicle  tracking 
necessary  to  demonstrate  compliance 
with  National  LEV  fleet  average  NMOG 
standards,  today's  final  rule  modifies 
the  definition  of ''point  of  first  sale"  in 
the  National  LEV  program  such  that  it 
is  equivalent  to  the  "point  of  first  sale" 
language  foimd  iJi  the  Tier  1  regulations. 
EPA  did  not  inteiid  to  limit  "point  of 
first  sale"  entities!  to  those  specifically 
fisted  in  the  National  LEV  regulations. 
EPA  also  does  not  intend  to  limit  a 
manufacturer  to  tracking  vehicles  only 
to  the  point  of  fiitst  sale  if  a 
manufacturer  de<ijdes  further  tracking 
gives  it  a  more  accurate  account  of 
vehicle  sales  in  th^  different  trading 
regions  or  if  a  manufacturer's  current 
vehicle  tracking  System  is  set  up  to  track 
vehicles  beyond  the  point  of  first  sale. 
However,  as  noted  in  the  Final 
Framework  Rule,  EPA  does  not  beUeve 
this  additional  le/sl  of  tracking  vehicles 
is  necessary. 

H.  Clarifications  1 1 '  Final  Framework 
Rule 

Based  on  comn  onts  and  other  letters 
submitted  by  the  aiito  manufacturers, 
EPA  believes  that  some  provisions  and 
discussions  in  the  Final  Framework 


1.  Operation  of  National  LEV  Vehicles 
on  In-Use  Fuels 

In  the  Final  Framework  Rule  EPA 
reiterated  a  set  of  three  principles 
originally  presented  in  the  October  10, 
1995  NPRM.  These  principles,  agreed 
upon  by  representatives  of  the  auto 
industiy.  some  segments  of  the  oil 
industry,  and  the  OTC  States,  stated: 

(1)  Adoption  of  the  National  LEV 
program  does  not  impose  unique 
gasoline  requirements  on  any  state. 
Gasoline  specified  for  use  by  any  state 
will  have  the  same  effect  on  the 
National  LEV  program  as  on  the  OTC 
LEV  program. 

(2)  Testing  is  needed  to  evaluate  the 
effects  of  non-California  gasoline  on 
emissions  control  systems. 

(3)  If  testing  results  show  a  significant 
effect,  EPA  will  conduct  a  multi-party 
process  to  resolve  the  issue  without 
adversely  affecting  SIP  credits  or  actual 
emission  reductions  when  compared  to 
OTC  LEV  using  fuels  available  in  the 
OTR  or  imposing  obUgations  on 
manufacturers  different  from  the 
obligations  they  would  have  had  under 
OTC  LEV. 

The  Agency  continues  to  hold  to  these 
principles,  but  at  the  request  of  some 
members  of  the  auto  industry  EPA  will 
clarify  some  related  statements  made  in 
the  Final  Framework  Rule.  As  noted  in 
the  Final  Framework  Rule,  EPA 
anticipates  that  auto  manufacturers  will 
take  advantage  of  the  option  to  certify 
vehicles  imder  the  National  LEV 
program  using  California  Phase  II 
reformulated  gasoline  (62  FR  31219, 
June  6, 1997).  Consequently,  vehicles 
will  be  designed  by  auto  manufacturers 
to  achieve  the  applicable  emission 
standards  using  fuel  meeting  the 
CaUfomia  specifications.  Under  the 
National  LEV  Program,  vehicles  in 
actual  use  will  be  using  the  range  of 
fuels  commercially  available  across  the 
country.  In  the  preamble  to  the  final 
regulations.  EPA  stated  that  "section 
86.1705-97(g)(5)  [renumbered  as 
86.1701(d)  in  today's  rulel  requires  auto 
manufacturers  to  design  National  LEV 
vehicles  to  operate  on  fuels  that  are 
otherwise  required  under  applicable 
federal  regulations."  In  this  context,  the 
use  of  the  word  "operate"  refers  to  the 
overall  performance  of  the  vehicle,  such 
as  starting,  acceleration,  etc.  It  is  not 
intended  to  convey  that  a  gasoline- 
powered  vehicle  using  commercially 
available  fuel  outside  Cafifomia  would 
necessarily  achieve  the  same  emissions 
performance  as  it  would  using  the 


relatively  cleaner  fuel  required  in 
California.  Nonetheless,  Uie  emission 
reductions  potentially  realized  by  the 
National  LEV  program  remain 
significant  relative  to  the  alternative  of 
a  fleet  of  Tier  1  vehicles  operating  on 
the  same  commercially-available  fuels.*' 
To  clarify  another  provision.  40  CFR 
86.1701(d)  does  not  require 
manufacturers  to  design  methanol, 
ethanol.  electric,  compressed  natural 
gas,  or  propane  vehicles  to  operate  on 
gasoline  or  any  alternative  fuel  other 
than  the  type  (methanol,  ethanol, 
electricity,  etc.)  of  fuel  for  which  it  was 
designed. 

2.  Clarification  of  Banking  and  Trading 
Provisions 

In  the  Final  Framework  Rule,  EPA 
included  a  limitation  on  the  nature  of 
the  emissions  credits  recognized  under 
the  National  LEV  program.  (See  40  CFR 
86.1710(c)(10).)  In  the  preamble,  EPA 
stated  that,  as  with  other  emission 
credits  or  allowances  recognized  under 
the  Act,  any  emissions  credits  generated 
under  the  Nations!  LEV  program  are  not 
the  holder's  property,  but  instead  are  a 
limited  authorization  to  emit  the 
designated  amount  of  emissions. 
Consequently,  nothing  in  the  National 
LEV  regulations  or  any  other  provision 
of  law  should  be  construed  to  limit 
EPA's  authority  to  terminate  or  limit 
this  authorization  through  a  rulemaking. 
In  their  comments,  manufacturers 
expressed  their  concern  that  this 
provision  might  affect  the  status  of  the 
National  LEV  averaging,  banking  and 
trading  provisions  as  a  Core  Stable 
Standard,  which,  if  EPA  made  certain 
changes  to  those  provisions,  would 
allow  the  manufacturers  to  opt  out  of 
the  National  LEV  program. 

The  limitation  at  issue  is  a  standard 
provision  for  EPA  emissions  trading 
programs.  EPA  believes  it  is  important 
to  make  it  clear  that  while  emissions 
credits  can  be  generated,  banked,  bought 
and  sold  pursuant  to  regulatory 
authorization,  they  do  not  constitute 
property.  Rather,  they  are  only  a  limited 
authorization  to  emit  a  designated 
amount  of  emissions.  In  establishing  a 
credit  trading  system,  EPA  is  providing 
an  alternative  means  of  compliance  with 
statutory  or  regulatory  limits  on 
emissions.  In  authorizing  the  generation 
and  use  of  emissions  credits,  EPA  has  in 
no  way  given  up  its  regulatory  authority 
to  limit  emissions  further  by  modifying 
either  the  underlying  regulatory 


"The  auto  and  oil  industries  are  currently 
conducting  studies  designed  to  quantify  the 
emissions  performance  of  LEV-type  vehicles  when 
operated  on  gasoline  with  varius  levels  of  sulfur. 
The  data  tabulation  and  associated  analyses  for 
these  studies  are  not  yet  completed. 
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emission  limitations  or  the  way  they 
may  be  achieved  through  generation  or 
use  of  emissions  credits.  As  a 
consequence,  if  EPA  were  to  modify  the 
provisions  relating  to  emissions  credits 
under  National  LEV,  the  Agency  would 
not  be  subject  to  challenge  on  the 
grounds  that  its  action  was  a  taking  of 
private  property  protected  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution. 

However,  the  limits  on  the  nature  of 
emi.ssions  credits  included  in  the  Final 
Framework  Rule  are  not  intended  to 
affect  the  opt-out  provisions  of  the 
National  LEV  program.  If  EPA  modified 
any  of  the  National  LEV  banking  and 
trading  provisions  in  a  manner  that 
triggered  an  oRramp  based  on  a  change 
to  a  Stable  Standard,  the  manufacturers 
would  be  able  to  opt  out  of  National 
LEV.  In  stating  the  limited  nature  of 
emissions  credits,  EPA  only  intended  to 
preserve  its  regulatory  authority  to  make 
regulatory  changes  affecting  such 
credits,  in  the  unlikely  event  that  EPA 
decided  such  changes  were  appropriate. 
Section  86.17l0(c)(10)  does  not  nulhfy 
either  the  designation  of  the  banking 
and  trading  provisions  as  a  Core  Stable 
Standard  or  the  manufacturers'  ability  to 
opt  out  if  EPA  changes  them  over  a 
manufacturer  objection.  Nevertheless,  to 
clarify  further  its  intent,  EPA  is  adding 
the  following  language  to  the  end  of  40 
CFR  86.1710(c)(10):  "If  EPA  were  to 
terminate  or  limit  the  authorization  to 
emit  associated  with  emissions  credits 
generated  under  the  provisions  of  this 
section,  this  paragraph  (c)(10)  would 
have  no  effect  on  manufacturers'  ability 
to  opt  out  of  the  National  LEV  program 
pursuant  to  §86.1707." 

3.  Recordkeeping  Requirements 

Under  the  final  National  LEV 
regulations,  EPA  may  void  certificates 
ab  initio  only  for  a  manufactiuer's 
failure  to  retain  records  or  provide  such 
information  as  specified  upon  request. 
EPA  will  enforce  most  of  the  otheT 
National  LEV  requirements  through 
conditioning  the  certificate  and 
identifying  individual  noncomplying 
vehicles  in  the  event  of  a  violation. 

EPA  has  determined  that  the  authority 
to  void  certificates  ab  initio  for  major 
record-keeping  and  reporting  violations 
is  an  important  enforcement  mechanism 
for  programs  in  which  compliance  must 
be  demonstrated  using  data  held  by 
manufacturers.  For  many  flexible 
compliance  schemes,  such  as  averaging, 
banking  and  trading  approaches  or 
phase-ins  of  requirements,  the  absence 
of  records  and  reports  on  how  the 
regulated  entities  complied  could 
preclude  EPA  from  enforcing  the 
underlying  substantive  requirements. 


For  example,  EPA  could  never  prove 
that  a  particular  vehicle  violates  a  fleet 
average  or  a  phase-in  by  testing  that 
vehicle;  enforcement  of  a  fleet  average 
or  a  phase-in  depends  on  accurate 
records  for  the  entire  fleet.  Thus,  in 
return  for  giving  regulated  parties  some 
flexibility  in  meeting  the  requirements, 
EPA  must  have  a  mechanism  to  ensure 
that  the  manufacturers  keep  the  records 
and  make  the  reports  necessary  to  verify 
compliance. 

In  their  comments,  the  manufacturers 
expressed  concerns  about  EPA's 
authority  to  void  ab  initio  certificates  for 
recordkeeping  or  reporting  violations. 
As  discussed  above,  EPA  believes  that 
this  enforcement  mechanism  is  an 
important  tool  to  ensme  compliance 
with  the  provisions  of  the  National  LEV 
program  such  as  averaging,  banking,  and 
trading  of  fleet  average  NMOG  credits 
and  debits.  However,  EPA  does  not 
intend  to  use  this  authority  for  every 
recordkeeping  or  reporting  violation 
which  might  occtir  imder  the  National 
LEV  regubtions.  Most  violations  will 
likely  be  minor,  such  as  submitting  late 
rep)orts  or  not  providing  all  of  the 
required  information,  and  would  be 
considered  violations  of  section 
203(a)(1)  of  the  Act,  subjecting  the 
manufacturer  to  applicable  civil 
penalties.  EPA  would  only  void  a 
certificate  ab  initio  for  the  most 
egregious  record-keeping  and  reporting 
violations,  where  a  manufacturer's 
records  or  reporting  are  so  substantially 
incomplete  that  EPA  cannot  determine 
compliance  with  the  fleet  average 
NMOG  standard  or  other  substantive 
requirements.  EPA  regulations  currently 
provide  for  voiding  certificates  ab  initio 
for  record-keeping  and  reporting 
violations  for  several  motor  vehicle 
requirements  with  some  compliance 
flexibility.  (See  e.g..  Tier  1  (40  CFR 
86.094-23),  and  evaporative  emissions 
(40  CFR  86.096-23)).  Both  precedent 
and  practical  enforcement  concerns 
support  providing  this  strong  penalty  as 
a  critical  means  to  ensure  the 
enforceability  of  imderlying  substantive 
requirements. 

K.  Supplemental  Federal  Test 
Procedures 

A.  Background 

The  Federal  Test  Procedure  (FTP)  is 
the  vehicle  test  procediue  historically 
used  by  EPA  and  the  California  Air 
Resources  Board  (CARS)  to  determine 
the  compliance  of  light-duty  vehicles 
and  light-duty  trucks  with  the 
conventional  or  "on-cycle"  exhaust 
emission  standards.  Using  the  FTP, 
emissions  performance  is  tested  while 
the  vehicle  is  driven  over  a  "typical" 


driving  schedule  (a  pattern  of 
acceleration  and  deceleration  over  a 
given  period  of  time),  using  a 
dynamometer  to  simulate  die  vehicle-to- 
road  interface.  Pursuant  to  the 
requirements  of  section  206(h)  of  the 
CAA,  EPA  has  promulgated  revisions  to 
the  Federal  Test  Procedure  to  make  the 
test  procedure  better  represent  the 
manner  in  which  vehicles  are  actually 
driven  (61  FR  54852,  October  22, 1996). 
These  revisions  added  the 
Supplemental  Federal  Test  Procedure 
(SFTP)  with  accompanying  emission 
standards.  The  SFIT  emission  standards 
promulgated  by  EPA  are  appropriate  for 
vehicles  meeting  EPA's  Tier  1  emission 
standards.  EPA  did  not  propose  LEV- 
stringency  standards  as  part  of  its  FTP 
FBTisions.  In  addition,  the  earlier 
National  LEV  final  rulemaking  (62  FR 
31192,  Jime  6, 1997)  did  not  include 
LEV-stringency  standards  for  the  SFTP 
testprocedure. 

EPA  and  CARB  coordinated  closely 
their  review  of  the  FTP,  their  researui 
eff^orts,  and  the  development  of  their 
respective  off-cycle  policies.  On  April 
23, 1997,  CARB  published  a  proposal 
detailing  their  approach  to  addressing 
off-cycle  emissions  in  the  State  of 
California.'"  Following  a  comment 
period  that  remained  open  through  May 
6, 1997,  CARB  released  a  notice  of 
public  hearing  accompanied  by  a  staff 
repKirt  regarding  its  proposed  adoption 
of  SFTP  test  procedures  and  standards 
("Staff  Report")."  The  CARB  proposal 
had  four  basic  elements  to  it:  test 
procedures,  emission  standards  for 
LEVs  and  ULEVs,  emission  standards 
for  Tier  1  vehicles  and  TLEVs,  and  a 
phase-in  schedule.  CARB  adopted  SFTP 
requirements  largely  consistent  with 
their  proposal  at  a  public  hearing  on 
July  24, 1997.  then  subsequently 
released  a  Notice  of  Public  Availability 
of  Modified  Text  for  a  15  day  comment 
period  on  September  5, 1997  ("15-day 
Notice").^' 


'"Draft  Regulatory  Measure  to  Control  Emissions 
During  Non-Federal  Test  Procedure  Driving 
Conditions  From  I'assenger  Cars,  Light-Duty  Trucks 
and  Medium-Duty  Vehicles  Under  6,500  Pounds 
Gross  Vehicle  Weight  Rating,  Mail-Out  «MSC  97- 
06,  April  23, 1997.  Available  in  the  public  docket 
for  review,  and  also  at  bttp://arbis.arb.ca.gov/ 
msprog/macmail/macroail.htm. 

'"Notice  of  Public  Hearing  to  Consider  Adoption 
of  New  Certification  Tests  and  Standards  to  Control 
Emissions  from  Aggressive  Driving  and  Air- 
Conditioner  Usage  for  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  Under  8.501 
Pounds  Gross  Vehicles  Weight  Rating.  Mail  Out 
#97-13,  May  27, 1997.  Available  in  the  public 
docket  for  review,  and  also  at  http:// 
arbis.arb.ca.gov/nisprog/macmail/ 
macmail.htm«msc971 3. 

»°  Notice  of  Public  Availability  of  Modifled  Text: 
Public  Hearing  to  Consider  Adoption  of  New 
Certification  Tests  and  Standards  to  Control 
Emissions  from  Aggressive  Driving  and  Air- 
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EPA  stated  iii  the  National  LEV  Final 
Framework  Rule  its  intent  to  harmonize 
the  SFTP  requil^ments  of  the  National 
LEV  program  With  California,  and 
proposed  to  do  so  in  the  SNPRM  once 
California  completed  the  adoption  of 
such  requirements  under  its  LEV 
program.  As  C^J^B  has  completed  the 
adoption  of  SFXP  requirements  into  its 
LEV  program,  tdday's  rule  harmonizes 
the  CARB  and  Nbtional  LEV  SFTP 
programs."*  The  |  following  sections 
address  this  haii^onization,  including 
changes  made  aisi  a  result  of  CARB's 
public  hearing  oh  July  24. 1997  and  as 
published  in  their  15-day  Notice,  as 
well  as  those  changes  resulting  from 
public  comments  received  on  EPA's 
SNPRM.  A  more  detailed  disaission  of 
the  SFTP  standards  and  test  procedures 
can  be  found  init^e  SNPRM  (62  FR 
44782.  August  25^  1997). 

B.  Elements  of  the  CARB  Proposal  and 
Applicability  Under  National  LEV 

1.  Test  Procedure 

CARB  adopted!  high  speed,  high 
acceleration,  and  air  conditioner 
supplemental  test  procediues  that  are  in 
all  respects  identical  to  the  procedures 
adopted  by  EPA.  Jn  fact.  CARB 
incorporated  by  deference  the  federal 
regulations  for  SfrTP  test  procedures. 
Therefore,  as  proposed  in  the  SNPRM. 


the  SFTP  test  procedures  for  all  vehicles 
covered  by  National  LEV  are  those 
currently  contained  in  federal 
regulations  (40  CFR  86.158,  86.159. 
86.160.  86.161,  86.162.  86.163,  and 
86.164). 

2.  Emission  Standards 

California  adopted  two  sets  of 
emission  standards,  one  applicable  to 
LEVs,  ULEVs,  and  super  ULEVs 
(SULEVs).  and  the  other  appUcable  to 
Tier  1  vehicles  and  TLEVs.  However, 
the  only  SULEVs  in  CARB's  legulaUons 
are  in  their  Medium-Duty  Vehicle 
category,  a  class  of  vehicles  not  covered 
by  the  National  LEV  Program,  and 
consequently  not  covered  in  the 
following  discussion  of  emission 
standards  or  in  today's  regulations.  In 
addition  to  the  items  discussed  below, 
today's  final  rule  makes  several  changes 
to  be  consistent  with  changes 
announced  at  CARB's  hearing  and 
published  in  their  15-day  Notice.  These 
include  revisions  to  the  language 
regarding  "A/C-on  Specific 
Calibrations"  found  in  the  regulations  in 
paragraphs  86.1708(e)(3)  and 
86.1709(e)(3),  and  revisions  to  the 
"Lean-On-Cruise"  Calibration  Strategies 
language  found  in  paragraphs 
86.1708(e)(4)  and  86.1709(e)(4). 


a.  LEVs  and  ULEVs 

For  each  of  the  affected  vehicle 
weight  categories,  CARB  adopted  a  set 
of  SFTP  certification  standards  that 
applies  to  LEVs  and  ULEVs  (see  Table 
1).  These  standards  apply  only  to 
gasoline,  diesel,  and  fuel-flexible 
vehicles  while  operating  on  gasoline  or 
diesel  fuel.  These  standards  apply  at 
4.000  miles,  and  in  conjunction  with  the 
low-mileage  standards,  CARB  provides 
for  no  in-use  vehicle  compUance 
requirements  (recall  testing)  for  SFTP 
standards.  Today's  rule  adopts  the 
standards  shown  in  Table  1  as  the  SFTP 
standards  applicable  to  LEVs  and 
ULEVs  covered  under  the  National  LEV 
Program.  These  standards  apply  to  the 
National  LEV  Program  in  the  same 
manner  as  adopted  by  CARB,  in  that 
they  apply  at  4.000  miles  and  Uiere  will 
be  no  in-use  enforcement  to  these  SFTP 
standards  for  LEVs  and  ULEVs.  For 
further  information  and  justification  for 
this  approach,  see  the  SNPRM  (62  FR 
44783-44784,  August  22, 1997). 

A  commenter  pointed  out  that  the 
proposed  regulations  contained 
incorrect  SFTP  standards  for  light-duty 
tiTicks  fitjm  3751  to  5750  pounds  loaded 
vehicle  weight  (the  preamble  to  the 
proposed  regulations  contained  the 
correct  standards).  This  error  has  been 
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corrected  in  today's  final  rule 
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b.  Tier  1  Vehicle  stand  TLEVs- 

CARB's  finaliSkhp  standards  for  Tier 
1  vehicles  and  TLEVs  are  identical  to 
those  promulgated  by  EPA  for  Tier  1 
vehicles.  As  imder  the  federal 
regulations,  these  standards  apply  at 
50.000  and  100.000  miles,  and  vehicles 
certifying  to  these  standards  fiace  an  in- 
use  compliance  requirement. 
Additionally.  CARB  also  maintains 
EPA's  higher  NMHC+NO,  standard  for 
diesel  vehicles,  as  well  as  EPA's 
exemption  of  altMiiative  fuel  Tier  1 
vehicles  and  TLEVs  bom  compliance 
with  the  SFTP  standards.  As  proposed 
in  the  SNPRM.  today's  final  rule  adopts 

Conditioner  Usage  for  Psssenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  under  8,501 
Pounds  Gross  Vehicle  Weight  Rating,  Mail-Out  # 
MSC  97-17,  September  5.  1997.  Available  in  the 
public  docket  for  review,  and  also  at  http:/// 
www.arb.ca.gov/m8pr(ifl/macmaiiy  macmail.htm. 


CARB's  treatment  of  Tier  1  vehicles  and 
TLEVs. 

3.  Implementation  Schedule 

Today's  final  rule  also  adopts  CARB's 
four  year  implementation  schedule  for 
SFTP  emission  standards,  which 
requires  compliance  of  100  percent  of 
the  fleet  by  MY2004.  Beginning  with  a 
minimum  of  25  percent  of  the  fleet  in 
MY2001.  the  schedule  then  requires  50 
and  85  percent  in  MY2002  and  MY2003. 
respectively.  Although  Tier  1  vehicles 
and  TLEVs  are  certified  to  standards  of 
different  stringency  than  LEVs  and 
ULEVs.  CARB  allows  tiie  number  of 
vehicles  bom  both  groups  to  be 


combined  for  the  purpose  of 
determining  compliance  with  the  phase- 
in  schedule.  However.  CARB  ensiues  an 
adequate  phase-in  of  LEVs  and  ULEVs 
complying  with  the  SFTP  by  requiring 
that  the  percentage  of  LEVs  and  ULEVs 
meeting  the  SFTP  requirements  also 
meet  the  required  phase-in  schedule. 
This  means  that  meeting  the  phase-in 
percentage  with  the  subset  of  the  fleet 
made  up  of  LEVs  and  ULEVs  will  also 
meet  the  overall  phase-in  requirement  if 
a  manufacturer  has  no  Tier  1  vehicles  or 
TLEVs.  If  a  manufecturer  does  have 
some  Tier  1  or  TLEV  engine  families,  it 
would  have  the  choice  of  certifying 
some  proportion  of  those  vehicles  to  the 


•'  Based  on  comments  from  AAMA/AIAM  with 
which  EPA  agrees,  a  practical  resuh  of  making  this 
change  is  that  the  list  of  Non-Core  Stable  Standards 
In  40  CFR  86.1707(d)  must  be  updated  to  reflect  the 
change  in  emphasis  from  the  federal  SFTP  to  the 
California  SFTP.  Today's  regulations  thus 


incorporate  the  California  SFTP  as  a  Non-Core 
Suble  Sundard. 
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SFTP  standards  or  expending  some 
__  effort  phasing  in  additional  LEV  or 
ULEV  engine  families  in  order  to 
maintain  compliance  with  the  phase-in 
requirements.  Consistent  with  the 
SWRM,  today's  rule  adopts  the  same 
SFTP  implementation  schedule 
finalized  by  CARB,  including  provisions 
consistent  with  the  methodology  noted 
above. 

To  provide  some  additional 
flexibility,  CARB  uses  a  concept  of 
equivalent  phase-in  schedules,  which 
are  allowed  in  place  of  the  required 
phase-in  schedule.  This  approach 
allows  manufacturers  to  use  an 
alternative  phase-in  schedule  providing 
that  the  alternative  measures  up  to  the 
required  schedule  according  to  a  set 
methodology.  The  equivalent  phase-in 
methodology  calculates  credits  by 
weighting  the  required  phase-in 
percentages  in  each  model  year  of  the 
phase-in  schedule  by  the  number  of 
model  years  prior  to  and  including  the 
last  model  year  of  the  scheduled  phase- 
in,  then  summing  these  credits  over  the 
phase-in  period.  These  "credits"  are 
calculated  for  the  required  phase-in 
schedule.  In  the  case  of  the  CARB  SFTP 
phase-in,  the  required  "credits"  are: 
(25%  •  4  years)  +  (50%  *  3  years)  + 
(85%  *  2  years)  +  (100%  *  1  year)  =  520. 
Any  alternative  phase-in  that  results  in 
an  equal  or  larger  cumulative  total 
number  of  credits  by  the  end  of  the  last 
model  year  of  the  scheduled  phase-in  is 
acceptable.  This  allows  manufactiuers 
some  additional  flexibility  while 
ensuring  no  loss  in  overall  emissions 
over  the  phase-in  schedule. 
Additionally,  using  this  methodology, 
manufacturers  can  gain  credits  towards 
their  phase-in  through  early 
introductions  of  vehicles  meeting  the 
applicable  requirement  even  prior  to  the 
beginning  of  the  required  phase-in  (e.g., 
10  percent  compliance  five  years  before 
full  phase-in  gains  50  "points"  towards 
the  total  required).  Regardless  of  the 
number  of  "points"  earned  by  a  given 
alternative  schedule,  phase-in  of  100% 
must  be  achieved  in  the  required  final 
year  of  the  phase-in.  CARB  made  one 
change  to  this  element  of  the  SFTP  in 
the  15-day  Notice,  adding  language  that 
requires  manufacturers  who  choose  to 
use  an  alternative  phase-in  schedule  to 
submit  the  schedule  they  intend  to  use 
"before  or  during  calendar  year  2001  for 
passenger  cars  and  light-duty  trucks  and 
calendar  year  2003  for  medium-duty 
vehicles."  Today's  rule  adopts  an 
alternative  phase-in  schedule 
methodology  consistent  with  the 
methodology  adopted  by  CARB. 
including  the  changes  contained  in  the 
15-day  Notice. 


As  proposed  in  the  SNPRM,  this 
alternative  phase-in  schedule  will  be 
enforced  much  like  the  current 
enforcement  provisions  regarding  non- 
compliance with  a  phase-in  schedule. 
Specifically,  failure  to  attain  the 
required  credits  will  be  regarded  as  a 
failure  to  satisfy  the  conditions  on 
which  the  certificate  was  issued. 
Vehicles  sold  in  violation  of  that 
condition  will  not  be  covered  by  the 
certificate  and  hence  will  be  subject  to 
the  currently  available  penalties. 
Today's  regulations  contain  appropriate 
revisions  to  40  CFR  86.096-30  to 
implement  this  approach. 

4.  Implementation  Compliance 

To  determine  manufacturer 
compliance  with  the  SFTP  phase-in 
levels  under  the  National  LEV  program, 
EPA  proposed  to  give  the  manufacturers 
the  option  of  combining  their  entire 
fleet  of  light-duty  vehicles  and  light 
light-duty  trucks  such  that  this 
combined  fleet  meets  the  applicable 
phase-in  requirements.  EPA  also 
proposed  to  have  manufacturers 
demonstrate  compliance  with  the  phase- 
in  requirements  based  on  vehicles  sold 
outside  California,  but  requested 
conunent  on  having  compliance 
determinations  based  on  vehicles  sold 
only  in  California  or  in  all  states. 

As  noted  in  the  SNPRM,  EPA 
supports  allowing  manufactiu^rs  to 
combine  light-duty  vehicles  and  light- 
duty  trucks  into  one  fleet  for  the 
purpose  of  the  SFTP  phase-in 
requirements.  This  approach  is 
consistent  with  CARB's  implementation 
of  the  SFTP  phase-in,  and  is  the 
approach  contained  in  today's  final  rule. 
However,  EPA  noted  in  the  SNPRM 
some  concerns  vnth  allowing 
manufactiuers  to  show  compliance  with 
National  LEV  SFTP  requirements  based 
on  a  manufacturer's  California  fleet  mix 
as  opposed  to  its  National  LEV  fleet 
mix.  AAMA/AIAM  commented  that 
manufacturers  have  already  planned 
which  products  will  be  meeting  the 
early-term  SFTP  requirements  in 
California,  and  that  using  national  sales 
volumes  would  cause  changes  in  their 
phase-in  plans  without  adequate  lead 
time,  creating  an  undue  burden.  Based 
on  this,  as  well  as  on  this  commenter's 
definition  of  harmonization  ("identical 
in  every  aspect  to  the  California 
hequirements"),  AAMA/AIAM 
expressed  support  for  the  option  of 
using  California  sales  volumes  to  assess 
compliance  with  the  SFTP  phase-in 
schedule. 

EPA  has  decided  to  adopt  language  in 
today's  rule  that  addresses  the  concerns 
heard  from  the  auto  companies  by 
basing  the  SFTP  phase-in  compliance 


on  vehicle  sales  in  California.  EPA 
understands  the  implications  of 
requiring  a  separate  phase-in  for 
vehicles  outside  California,  and  agrees 
that  the  burden  of  requiring  such  a 
phase-in  is  unnecessary.  However,  EPA 
is  adding  language  to  the  SFTP  phase- 
in  under  National  LEV  to  assure  that 
SFTP  vehicles  are  not  underrepresented 
in  states  outside  of  California.  Given 
that  the  phase-in  will  be  demonstrated 
using  California  sales,  unique  cases 
could  potentially  arise  whereby  the 
California  version  of  a  vehicle  is 
certified  to  the  SFTP  but  the  version 
distributed  federally  is  not.  Without 
some  protective  language  in  the 
regulations,  there  would  be  no 
obligation  or  requirement  for  the  version 
marketed  in  the  49  states  outside 
California  to  comply  with  the  SFTP,  and 
although  the  phase-in  would  be  met  in 
California,  certainly  the  potential  exists 
for  the  rest  of  the  country  to  fall 
unacceptably  short  of  the  phase-in 
percentage.  To  protect  against  this  type 
of  scenario,  yet  to  allow  auto 
manufacturers  the  flexibility  of  only 
having  to  demonstrate  compliance  with 
the  phase-in  in  California,  EPA  is 
adding  the  additional  requirement  that, 
for  every  engine  family  certified  to  SFTP 
standards  in  California,  the  "sibling"  of 
that  vehicle  certified  under  the  National 
LEV  program  outside  California  must 
also  be  certified  to  the  SFTP  standards^ 
Today's  regulations  define  the 
relationship  between  Califomia-and 
federal  "sibling"  vehicles  as  vehicles  of 
the  same  make  and  model,  and  with  the 
same  number  of  cylinders,  the  same 
cylinder  configuration,  the  same 
cylinder  volume,  the  same  transmission 
class,  and  the  same  axle  ratio.  However, 
the  ability  to  use  California  sales  to 
demonstrate  phase-in  compliance 
applies  only  to  those  years  of  the  phase- 
in  with  a  less  than  100  percent 
compliance  requirement,(MY2001- 
2003).  When  California  is  scheduled  to 
achieve  100  percent  compUance  with 
the  SFTP  in  MY2004,  the  National  LEV 
fleet  must  also  have  attained  100 
percent  compUance  in  that  model  year. 

X.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 


UMI 
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along  with  the 
sets  forth  the  N^ 
regulations.  Thf 
was  determine 
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economy,  a  sedtjor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  nibal  governments  or 
communities;  \  i 

(2)  create  a  s^Hous  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  anothei;  agency; 

(3)  materially  jalter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  rfaicipients  thereof;  or 

(4)  raise  nov^l  legal  or  policy  issues 
arising  out  of  l^al  mandates,  die 
President's  pri(>rities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  sot  a  "significant 
regulatory  actic  i^"  because  the 
regulations  in  tWs  rule  will  not  have 
annual  impacts  on  the  economy  that  are 
Ukely  to  exceec|  $100  milUon.  This  rule, 
^al  Framework  Rule, 
ional  LEV  program 
iJFinal  Framework  Rule 
to  be  a  significant 
I.  See  62  FR  31231  and 
the  Regulatory  Iqipact  Analysis.  EPA 
has  submitted  this  rule  to  0MB  for 
review.  Changes  made  in  response  to 
OMB  suggestion^  or  recommendations 
will  be  documented  in  the  public 
record.  EPA  has  updated  the  Regulatory 
Impact  Analysis  (RIA)  prepared  for  the 
Final  Framework  Rule.  Changes  reflect 
the  current  progiiam  start  dates,  updated 
cost  information,  and  other  changes  to 
the  emissions  reduction  modeling  as 
discussed  in  Seel  IV. 

B.  Regulatory  Fhxibility 

EPA  has  detenmined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  rule.  EPA  has  also  determined  that 
this  rule  will  notlhave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Only 
manufacturers  of  Imotor  vehicles,  a 
group  which  doet  not  contain  a 
substantial  number  of  small  entities, 
will  have  to  con^aly  with  the 
requirements  of  mis  rule. 

C.  Unfunded  MdAdates  Reform  Act 
Under  section^  202  and  205  of  the 

Unfunded  Mandlaltes  Reform  Act  of  1995 
(UMRA),  EPA  generally  must  prepare  a 
written  statemeniti  to  accompany  any 
proposed  or  final  'rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 


m  any  one  year. 

EPA  has  determined  that  the  written 
statement  requirements  of  sections  202 
and  205  of  UMRA  do  not  apply  to 


today's  rule,  and  thus  do  not  require 
EPA  to  conduct  further  analyses 
pursuant  to  those  requirements. 
National  LEV  is  not  a  federal  mandate 
because  it  does  not  impose  any 
enforceable  duties  and  because  it  is  a 
voluntary  program.  Because  National 
LEV  would  not  impose  a  federal 
mandate  on  any  party,  section  202  does 
not  apply  to  this  rule.  Even  if  these 
unfunded  mandates  provisions  did 
apply  to  this  rule,  they  are  met  by  the 
RegiUatory  Impact  Analysis  prepared 
piu^uant  to  Executive  Order  12866  and 
contained  in  the  docket. 

Section  203  requires  EPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  EPA  has  not  prepared  such  a 
plan  because  small  governments  would 
not  be  sigpificantly  or  uniquely 
impacted  by  the  rule. 

D.  Congressional  Review  of  Agency 
Rulemaking 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Reform  Act  of 
1996,  EPA  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
Today's  rule  is  not  a  "major  rule"  as 
defined  in  section  804(2)  of  the  APA,  as 
amended. 

E.  Reporting  and  Recordkeeping 
Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  Uie  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0345. 

The  information  collection  would  be 
conducted  to  support  the  averaging, 
banking  and  trading  provisions 
included  in  the  National  LEV  program. 
These  averaging,  banking  and  trading 
provisions  would  give  automobile 
manufactiu^rs  a  measure  of  flexibility  in 
meeting  the  fleet  average  NMOG 
standards.  EPA  would  use  the  reported 
data  to  calculate  credits  and  debits  and 
otherwise  ensure  comphance  with  the 
applicable  production  levels.  When  a 
manufacturer  has  opted  into  the 
voluntary  National  LEV  program, 
reporting  would  be  mandatory  as  per 
the  regulations  included  in  this 
rulemaking.  This  rulemaking  would  not 
change  the  requirements  regarding 
confidentiaUty  claims  for  submitted 


information,  which  are  generally  set  out 
in  40  CFR  part  2. 

The  information  collection  burden 
associated  with  this  rule  (testing,  record 
keeping  and  reporting  requirements)  is 
estimated  to  average  241.3  hours 
annually  for  a  typical  manufacturer.  It  is 
expected  that  approximately  25 
manufacturers  will  provide  an  annual 
report  to  EPA.  However,  the  hours  spent 
annually  on  information  collection 
activities  by  a  given  manufacturer 
depends  upon  manufacturer-specific 
variables,  such  as  the  number  of  engine 
families,  production  changes,  emissions 
defects,  and  so  forth. 

Burden  means  the  total  time,  effort,  or 
financial  resouces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  estimate  also 
includes  the  time  needed  to:  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  infonq^tion; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  informadon 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
Part  9  of  currently  approved  ICR 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  rule. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.,  Washington, 
D.C.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W.,  Washington,  D.C.  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence. 

F.  Effective  Date 

This  rule  is  effective  upon  the  date  of 
publication.  This  expedited  effective 
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date  is  necessary  to  provide  effective 
final  regulations  to  guide  the  process  for 
the  ore  States  and  auto  manufacturers 
to  opt  into  the  National  LEV  program  in 
time  for  the  program  to  begin  in  model 
year  1999.  Given  their  planning  and 
production  schedules,  manufacturers 
have  informed  EPA  that  the  Agency 
must  find  National  LEV  in  effect  early 
in  the  1998  calendar  year,  at  the  latest, 
to  allow  them  to  comply  with  the 
National  LEV  requirements  for  MY1999 
vehicles.  This  requires  that  the  OTC 
States  and  the  manufactxuers  complete 
the  opt-in  process  as  soon  as  possible. 
While  the  timing  for  opt-ins  is  based  on 
the  signature  date  of  the  rule,  rather 
than  its  effective  date,  it  would  not  be 
appropriate  for  parties  to  have  to  make 
the  decision  to  opt  in  to  the  program 
before  this  rule  becomes  effective,  and 
if  the  efliective  date  of  these  regulations 
were  delayed  until  thirty  days  from 
publication,  depending  upon  the  length 
of  time  between  signature  and 
publication,  it  is  possible  that  the 
deadline  for  OTC  State  opt-ins  would 
occur  IJefore  the  rule  became  effective. 
In  addition,  because  National  LEV  is  a 
volimtary  program,  this  rule,  by  itself, 
does  not  place  a  burden  on  any  party. 
Rather,  it  provides  an  opportunity  for 
the  OTC  States  and  the  manufacturers  to 
avail  themselves  of  the  benefits  of  the 
National  LEV  program  and  voluntarily 
to  become  subject  to  its  requirements. 
Finally,  in  the  SNPRM,  EPA  took 
comment  on  the  timing  for  parties  to  opt 
into  National  LEV,  and  none  of  the 
parties  potentially  affected  by  the  rule 
objected  to  this  timing.  Given  the  lack 
of  burden  on  affected  parties  and  the 
need  to  make  this  rule  effective  upon 
publication,  the  Agency  finds  good 
cause  for  exi)editing  the  effective  date  of 
the  rule.  EPA  believes  that  this  is 
consistent  with  5  U.S.C.  553(d)  (1)  and 
(3). 

XI.  ludicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  hereby  finds  that  these  regulations 
are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit  within  60  days  of 
publication  in  the  Federal  Register. 
Under  section  307(b)(2)  of  the  Act,  the 
requirements  which  are  the  subject  of 
today's  rule  may  not  be  challenged  later 
in  judicial  proceedings  brought  by  EPA 
to  enforce  these  requirements.  This 
rulemaking  and  any  petitions  for  review 
are  subject  to  the  provisions  of  section 
307(d)  of  the  Clean  Air  Act. 


Xn.  statutory  Authority 

The  promulgation  of  these  regulations  is 
authorized  by  sections  177,  202,  203,  204, 
205,  206,  207,  208.  209  and  301  of  the  Clean 
Air  Act  as  amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  (42  U.S.C 
7507,  7521,  7522,  7523,  7524,  7525,  7541, 
7542.  7543,  and  7601). 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  85 

Confidential  business  information. 
Imports,  Labeling.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Confidential  Business 
Information,  Incorporation  by  reference, 
LabeUng,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  16, 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED]      . 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001.  2003,  2005,  2006,  2601-2671; 
21  U.S.C  331).  346a,  348;  31  U.S.C.  9701;  33 
U.S.C  1251  et  seq.,  1311. 1313d.  1314, 1318. 
1321. 1326. 1330. 1342, 1344. 1345  (d)  and 
(e).  1361;  E.0. 11735.  38  PR  21243.  3  CFR. 
1971-1975  Comp..  p.  973;  42  U.S.C.  241. 
242b.  243.  246.  300f.  300g,  300g-l.  300g-2. 
300g-3,  300g-4.  300g-5.  300g-6.  300)-l. 
300J-2.  300J-3.  300J-4.  300J-9, 1857  et  seq.. 
6901-6992k.  7401-7671q,  7542,  9601-9657, 
11023. 11048. 

2.  The  table  in  §  9.1  is  amended  by 
adding  the  new  entries  in  numerical 
order  under  the  indicated  heading  to 
read  as  follows: 

§  9.1    0MB  approvals  under  ttw  Papenvork 
Reduction  Act 


40  CFR  citation 


0MB  con- 
trol No. 


Control  of  Air  Pollution  From 
New  and  In-Use  Motor  Vehi- 
cles and  New  and  In-Use 
Motor  Vehicle  Engines:  Cer- 
tification and  Test  Proce- 
dures: 
•  •  •  *  • 

86.1705 2060-0345 

86.1707 2060-0346 

86.1708 2060-0345 

86.1709 „.  2060-0345 

86.1710 2060-0345 

86.1712 2060-0345 

86.1713 „ 2060-0345 

86.1714 2060-0345 

86.1717 2060-0345 

86.1721  2060-0345 

86.1723 ., 2060-0345 

86.1724 „...; 2060-0345 

86.1725 2060-0345 

86.1726 2060-0345 

86.1728 2060-0345 

86.1734 2060-0345 

86.1735 2060-0345 

86.1770 „ 2060-0345 

86.1771  2060-0345 

86.1776 2060-0345 

86.1777 2060-0345 

86.1778 2060-0345 


PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

3.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7521,  7522.  7524, 
7525,  7541.  7542,  and  7601(a). 

Subpart  P— {Amended] 

4.  Section  85.1515  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  85.1515    Emission  standards  and  teat 
procedures  applicable  to  imported 
nonconforming  motor  velileies  and  motor 
vehicle  engines. 

***** 

(c)  Nonconforming  motor  vehicles  or  motor 
vehicle  engines  of  1994  OP  model  year  and 
later  conditionally  imported  pursuant  to 
§  85.1505  or  §  85.1509  shall  meet  all  of  the 
emission  standards  specified  in  40  CFR  part 
86  for  the  model  year  in  which  the  motor 
vehicle  or  motor  vehicle  engine  is  modified. 
At  the  option  of  the  IQ.  the  nonconforming 
motor  vehicle  may  comply  with  the 
emissions  standards  in  40  CFR  86.1708-99  or 
86.1709-99.  as  applicable  to  a  li^t-duty 
vehicle  or  light  light-duty  truck,  in  lieu  of  the 
otherwise  applicable  emissions  standards 
specified  in  40  CFR  part  86  for  the  model 
year  in  which  the  nonconforming  motor 
vehicle  is  modified.  The  provisions  of  40 
CFR  86.1710-99  do  not  apply  to  imported 
nonconforming  motor  vehicles.  The  useful 
life  specified  in  40  CFR  part  86  for  the  model 
year  in  which  the  motor  vehicle  or  motor 
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0MB  con- 
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PART  86-CONtltROL  OF  AIR 
POUUnON  FROM  NEW  AND  IN-USE 
MOTOR  VEHICUS  AND  NEW  AND  M- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  |AND  TEST 
PROCEDURES 

5.  The  authority  citation  for  part  86 
continues  to  readias  follows: 

Authority:  42  uj^.C.  7401-7671(q). 

6.  Section  86.1  lis  amended  by  revising 
the  entry  for  ASfM  E29-90  in  the  table 
in  paragraph  (b)(ii)  and  by  revising  the 
entry  to  the  table  Sn  paragraph  (b)(4),  to 
read  as  follows: 

S86.1    Referencelibaterlal*. 


(b)* 
(D* 


Document  nun. 
and  name 


40  CFR  part  86  ref- 
erence 


ASTM  E29-90, 
Standard  PracUci 
for  Using  Signifiavit 
Digits  in  Test  Datq 
to  Determine  Corv- 
formance  with 
Specifications. 


(4)* 


Document  no.  an<| 
name 


6.609-84;  86.609- 
96;  86.609-97; 
86.609-98: 
86.1009-84; 
86.1009-96; 
86.1442;  86.1708- 
99;  86.1709-99; 
86.1710-99; 
86.1728-99 


40  CFR  part  86  ref- 
erence 


Califomia  Regulatory' 
Requirements  Ap< 
plicable  to  the  Na> 
tional  Low  Emission 
Vehicle  Program, 
October,  1996. 


86.612-97;  86.1012- 
97;  86.1702-99; 
86.1708-99; 
86.170^-99; 
86.1717-99; 
86.1735-99; 
86.1771-99; 
86.1775-99; 
86.1776-99; 
86.1777-99;  Ap- 
pendix XVI;  Appen- 
dix XVII. 


Subpart  A— [Am€|r)ded] 


7.  Section  86.0al$-30  is  amended  by 
reserving  paragrap^i  (a)(22)  and  by 
adding  paragraph^  ^a)(23)  and  (a)(24).  to 
read  as  follows: 

$86,096-30    CertiflWioa 
•        *        *        • 

(a)*  *  • 
(22)  [Reserved] 


(23)(i)  The  Administrator  will  issue  a 
National  LEV  certificate  of  conformity 
for  1999  model  year  vehicles  or  engines 
certified  to  comply  with  the  Califomia 
TLEV.  LEV.  or  ULEV  emission 
standards. 

(ii)  This  certificate  of  conformity  shall 
be  granted  after  the  Administrator  has 
received  and  reviewed  the  Califomia 
Executive  Order  a  manu&ctiirer  has 
received  for  the  same  vehicles  or 
engines. 

uii)  Vehicles  or  engines  receiving  a 
certificate  of  conformity  imder  the 
provisions  in  this  paragraph  can  only  be 
sold  in  the  states  included  in  the  NTR, 
as  defined  in  §  86.1702,  and  those  states 
where  the  sale  of  California-certified 
vehicles  is  otherwise  authorized. 

(24)(i)  The  Administrator  will  issue  a 
National  LEV  certificate  of  conformity 
for  2000  model  year  vehicles  or  engines 
certified  to  comply  with  the  Califomia 
TLEV  emission  standards. 

(ii)  This  certificate  of  conformity  shall 
be  granted  after  the  Administrator  has 
received  and  reviewed  the  Califomia 
Executive  Order  a  manufacturer  has 
received  for  the  same  vehicles  or 
engines. 

Uii)  Vehicles  or'engines  receiving  a 
certificate  of  conformity  under  the 
provisions  in  this  paragraph  can  only  be 
sold  in  the  states  included  in  the  NTR, 
as  defined  in  §86.1702,  and  those  states 
where  the  sale  of  California-certified 
vehicles  is  otherwise  authorized. 


§  86.097-1    [Redaeignalad  as  $  86.099-1] 

8.  Section  86.097-1  is  redesignated  as 
§  86.099-1  and  revised  to  read  as 
follows:  * 

§  86.099-1    Qeneral  applicablttty. 

Section  86.099-1  includes  text  that 
specifies  requirements  that  differ  fit)m 
those  specified  in  §86.094-1.  Where  a 
paragraph  in  §86.094-1  is  identical  and 
applicable  to  §  86.099-1,  this  may  be 
indicated  by  specifying  the 
corresponding  paragraph  and  the. 
statement  "(Reserved).  For  guidance  see 
§86.094-1.". 

(a)  through  (b)  [Reserved].  For 
guidance  see  §  86.094-1. 

(c)  National  Low  Emission  Vehicle 
Program  for  light-duty  vehicles  and  light 
light-duty  trucks.  A  manufactxzrer  may 
elect  to  certify  1999  and  later  model 
year  light-duty  vehicles  and  light  light- 
duty  tmcks  to  the  provisions  of  the 
National  Low  Emission  Vehicle  Program 
contained  in  subpart  R  of  this  part. 
Subpart  R  of  this  part  is  applicable  only 
to  those  manufacturers  that  opt  into  the 
National  Low  Emission  Vehicle 
Program,  under  the  provisions  of  that 
subpart,  and  that  have  not  exercised  a 


valid  opt-out  bom  the  National  Low 
Emission  Vehicle  Program,  which  opt- 
out  has  gone  into  effect  under  the 
provisions  of  §  86.1707.  All  provisions 
of  this  subpart  are  applicable  to  vehicles 
certified  pursuant  to  subpart  R  of  this 
part,  except  as  specifically  noted  in 
subpart  R  of  this  part. 

(a)  [Reserved] 

(e)  through  (f)  [Reserved).  For 
guidance  see  §  86.094-1. 

Subpart  B— [Amended] 

9.  Section  86.101  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$86,101    Qeneral  applicability. 

(c)  National  Low  Emission  Vehicle 
Progmm  for  light-duty  vehicles  and  light 
light-duty  trucks.  A  manufactiner  may 
elect  to  certify  1999  and  later  model 
year  light-duty  vehicles  and  light  light- 
duty  tmcks  to  the  provisions  of  the 
National  Low  Emission  Vehicle  Program 
contained  in  subpart  R  of  this  part. 
Subpart  R  of  this  part  is  applicable  only 
to  those  manufacturers  that  opt  into  the 
National  Low  Emission  Vehicle 
Program,  imder  the  provisions  of 
subpart  R  of  this  part,  and  that  have  not 
exercised  a  valid  opt-out  from  the 
National  Low  Emission  Vehicle 
Program,  which  opt-out  has  gone  into 
effect  under  the  provisions  of  §  86.1707. 
All  provisions  of  this  subpart  are 
applicable  to  vehicles  certified  pursuant 
to  subpart  R  of  this  part,  except  as 
specifically  noted  in  subpart  R  of  this 
part. 

Subpart  R— [Amended] 

10.  The  table  of  contents  to  subpart  R 
is  revised  to  read  as  follows: 

Subpart  R— General  Provisions  for  the 
Voluntary  National  Low  Emission 
Vehicle  Program  for  Light-Duty 
Vehicles  and  Light-Outy  Trucks 

86.1701-99    General  applicability. 

86.1702-99    Definitions. 

86.1703-99    Abbreviations. 

86.1704-99    Section  numbering; 
construction. 

86. 1 705-99    General  provisions;  opt-in. 

86. 1 706-99    National  LEV  program  in  effect 

86.1707-99    General  provisions;  opt-outs. 

86. 1 708-99    Exhaust  emission  standards  for 
1999  and  later  light-duty  vehicles. 

86.1709-99    Exhaust  emission  standards  for 
1999  and  later  light  light-duty  trucks. 

86.1710-99    Fleet  average  non-methane 
organic  gas  exhaust  emission  standards 
for  light-duty  vehicles  and  light  light- 
duty  trucks. 

86. 1 71 1-99    Limitabons  on  sale  of  Tier  1 
vehicles  and  TLEVs. 

86. 1 71 2-99    Maintenance  of  records; 
submittal  of  information. 
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86. 1 71 3-99    Light-duty  exhaust  durability 

programs. 
86.1714-99    Small-volume  manufacturers 

certification  procedures. 
86.1715-99    (Reserved) 
86.1 716-99    Prohibition  of  defaat  devices. 
86.1717-99    Emission  control  diagnostic 

system  for  1999  and  later  light-duty 

vehicles  and  light-duty  trucks. 
86. 1 71 8-99    through  86. 1 720-99 

[Reserved] 
86.1721-99    Application  for  certification. 
86.1722-99    [Reserved] 
86.1723-99    Required  daU. 
86.1724-99    Test  vehicles  and  engines. 
86.1725-99    Maintenance. 
86.1726-99    Mileage  and  service 

accumulation:  emission  measurements. 
86.1727-99    [Reserved] 
86.1728-99    Compliance  with  emission 

standards. 
86.1729-99    through  86.1733-99 

[Reserved] 
86.1734-99    Alternative  procedure  for 

notification  of  additiogs  and  changes. 
86.1735-99    Labeling. 
86. 1 736-99    through  86. 1 769-99 

[Reserved] 
86. 1 770-99    All-Electric  Range  Test 

requirements. 
86.1771-99    Fuel  specifications. 
86.1772-99    Road  load  power,  test  weight. 

and  inertia  weight  class  determination. 
86.1773-99    Test  sequence;  general 

requirements. 
86.1774-99    Vehicle  preconditioning. 
86.1775-99    Exhaust  sample  analysis. 
86.1776-99    Records  required. 
86.1777-99    Calculations;  exhaust 

emissions. 
86. 1 778-99    Calculations;  particulate 

emissions. 
86.1779-99    General  enforcement 

provisions. 
86.1780-99    Prohibited  acts. 

§86.1701-87    [Redesignated  as  §86.1701- 
99  and  Amended] 

11.  Section  86.1701-97  is 
redesignated  as  §  86.1701-99  and 
amended  by  revising  paragraphs  (a)  and 
(c)  and  by  adding  paragraph  (d),  to  read 
as  follows: 

§86.1701-89    General  applicability. 

(a)  The  provisions  of  this  subpart  may 
be  adopted  by  vehicle  manufacturers 
pursuant  to  the  provisions  specified  in 
§86.1705.  The  provisions  of  this  subpart 
are  generally  applicable  to  1999  and 
later  model  year  light-duty  vehicles  and 
light  light-duty  trucks  to  be  sold  in  the 
Northeast  Trading  Region,  and  2001  and 
later  model  year  light-duty  vehicles  and 
light  light-duty  trucks  to  be  sold  in  the 
United  States.  In  cases  where  a 
provision  applies  only  to  certain 
vehicles  based  on  model  year,  vehicle 
class,  motor  fuel,  engine  type,  vehicle 
emission  category,  intended  sales 
destination,  or  other  distinguishing 
characteristics,  such  limited 
applicability  is  cited  in  the  appropriate 
section  or  paragraph.  The  provisions  of 


this  subpart  shall  be  referred  to  as  the 
"National  Low  Emission  Vehicle 
Program"  or  "National  LEV"  or 
"NLEV." 

•        •        *        •        * 

(c)  The  requirements  of  this  subpart 
apply  to  new  vehicles  manufactured  by 
covered  manufacturers  through  model 
year  2003.  In  addition,  the  requirements 
of  this  subpart  apply  to  new  vehicles 
manufactured  by  covered  manufactiuers 
for  model  years  prior  to  the  first  model 
year  for  which  a  mandatory  federal 
exhaust  emissions  program  for  light- 
duty  vehicles  and  hght  light-duty  trucks 
is  at  least  as  stringent  as  the  National 
LEV  program  with  respect  to  NMOG, 
NOx,  and  CO  exhaust  emissions,  as 
determined  by  the  Administrator, 
provided  that  such  a  program  is 
promulgated  no  later  than  December  15, 
2000,  and  is  effective  no  later  than 
model  year  2006. 

(d)  Adoption  of  the  National  LEV 
program  does  not  impose  gasoline  or 

,other  in-use  fuel  requirements  and  is 
not  intended  to  require  any  new  federal 
or  state  regulation  of  fuels.  Vehicles 
under  National  LEV  will  be  able  to 
operate  on  any  fuels,  including 
conventional  gasoUne,  that,  in  the 
absence  of  the  National  LEV  program, 
could  be  sold  under  federal  or  state  law. 

§86.1702-87    [R6designat»das§86.1702- 
99  and  Amended] 

12.  Section  86.1702-97  is 
redesignated  as  §86.1702-99  and 
amended  in  paragraph  (b)  by  revising 
the  definitions  for  "Averaging  sets," 
"Core  Stable  Standards,"  "Non-Core 
Stable  Standards,"  "Northeast  Trading 
Region,"  and  "Point  of  first  sale"  and  by 
adding  new  definitions  in  alphabetical 
order  for  "All  States  Trading  Region," 
"Axle  Ratio,"  "Covered  state,"  "Existing 
ZEV  Mandate,"  "Ozone  Transport 
Commission  States,"  "Section  177 
Program,"  and  "ZEV  Mandate,"  to  read 
as  follows: 

§86.1702-89    Definitions. 

***** 

(b)*  *  • 

***** 

All  States  Trading  Region  (ASTR) 
means  the  region  comprised  of  all  states 
except  the  OTC  States  that  have  not 
opted  into  National  LEV  pursuant  to  the 
opt-in  provisions  at  §  86.1705  or  that 
have  opted  out  of  National  LEV  and 
whose  opt-outs  have  become  elective, 
as  provided  at  §  86.1707;  California;  and 
any  state  outside  the  OTR  with  a 
Section  177  Program  in  effect  that  does 
not  allow  National  LEV  as  a  compliance 
alternative. 


Averaging  sets  are  the  categories  of 
LDVs  and  LDTs  for  which  the 
manufacturer  calculates  a  fleet  average 
NMOG  value.  The  four  averaging  sets 
for  fleet  average  NMOG  value 
calculation  purposes  are: 

(1)  Class  A  delivered  to  a  point  of  first 
sale  in  the  Northeast  Trading  Region; 

(2)  Class  A  delivered  to  a  point  of  first 
sale  in  the  All  States  Trading  Region; 

(3)  Class  B  delivered  to  a  point  of  first 
sale  in  the  Northeast  Trading  Region; 

(4)  Class  B  delivered  to  a  point  of  first 
sale  in  the  All  States  Trading  Region. 
***** 

Axle  ratio  means  the  number  of  times 
the  input  shaft  to  the  difiierential  (or 
equivalent)  turns  for  each  turn  of  the 
drive  wheels. 

***** 

Core  Stable  Standards  means  the 
standards  and  other  requirements  listed 
in  §86.1707(d)(9)(i)  (A)  through  (F). 

***** 

Covered  state  means  a  state  that  meets 
the  conditions  specified  under 
§  86.1705(d). 

***** 

Existing  ZEV  Mandate  means  any 
state  regulation  or  other  law  that 
imposes  (or  purports  to  impose) 
obligations  on  auto  manufacturers  to 
produce,  deliver  for  sale,  or  sell  a 
certain  number  or  percentage  of  ZEVs 
and  that  was  adopted  prior  to  December 
16,  1997. 
***** 

Non-Core  Stable  Standards  means  the 
standards  and  other  requirements  listed 
in  §86.1707(d)(9)(i)  (G)  Um)ugh  (L). 

*  •        •        •        • 

Northeast  Trading  Region  (NTR) 
means  the  region  comprised  of  the  states 
that  meet  the  conditions  specified  under 
§  86.1705(d). 

***** 

Ozone  Transport  Commission  States 
or  OTC  States  means  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont 
and  Virginia,  and  the  District  of 
Columbia. 

*  *        *        •        • 

Point  of  first  sale  is  the  location  where 
the  completed  light-duty  vehicle  or 
light-duty  truck  is  purchased,  also 
known  as  the  final  product  pim:hase 
location.  The  point  of  first  sale  may  be 
a  retail  customer,  dealer,  distributor, 
fleet  operator,  broker,  secondary 
manufacturer,  or  any  other  entity  which 
comprises  the  point  of  first  sale.  In  cases 
where  the  end  user  piu'chases  the 
completed  vehicle  directly  from  the       ■> 
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e  end  user  is  the  point 


manufacturer, 
of  first  sale. 


Section  1 77  Ptogram  means  state 
regulations  or  omer  laws,  except  ZEV 
Mandates,  that  apply  to  any  of  the 
following  categ|[|ries  of  motor  vehicles: 
passenger  cars,  light-duty  trucks  up 
through  6,000  bounds  GVWR.  and 
medium-duty  vi^icles  from  6,001  to 
14.000  pounds  GVWR  if  designed  to 
operate  on  gasoUne.  as  these  categories 
of  motor  vehicl^  are  defined  in  the 
California  Gxle  of  Regulations.  Title  13, 
Division  3,  Chapter  1.  Article  1,  Section 
1900.  M 

*        *        •      ■ '«        • 

ZEV  Mandate  kneans  any  state 
regulation  or  other  law  that  imposes  (or 
purports  to  impbse)  obligations  on  auto 
manufacturers  to  produce,  deliver  for 
sale,  or  sell  a  cenain  number  or 
percentage  of  ZEys. 

186.1703-97    [RebesignatMi  as  §86.1703- 
99  and  Amended] 

13.  Section  86.1703-97  is 
redesignated  as  §86.1703-99  and 
amended  in  paragraph  (b)  by  adding 
"ASTR"  and  "OTTC"  as  new 
abbreviations  in  alphabetical  order,  to 
read  as  follows: 


S86.1703-99 

•         •         • 

(b)*  *  * 


Abbre 


ASTR— All  Stat^i 

•         * 

OTC— Ozone  Ti 


viatlons. 


I  Trading  Region 
sport  Ck>nunission 


§86.1704-87    [Reideslgnatad8s§87.1704- 
99  and  Amended] 

14.  Section  86.1704-97  is 
redesignated  as  §  B6. 1 704-99. 

§86.1705-97    [Redesignated as §86.1 705- 
99  and  Amended]  \ ! 

15.  Section  86.1705-97  is 
redesignated  as  §  p6. 1 705-99  and 
amended  by  revising  the  heading  of  the 
section,  by  revising  paragraphs  (a) 
introductory  text,  (a)(2).  (a)(3).  and  (b) 
through  (g),  to  re^d  as  follows: 

§86.1705-99    Qerteral  provisions;  opt-in. 

(a)  Covered  mdnufacturers.  Covered 
manufacturers  mj^st  comply  with  the 
provisions  in  this  Subpart,  and  in 
addition,  must  cdipply  with  the 
requirements  of  4(1  CFR  parts  85  and  86. 
A  manufacturer  sh  all  be  a  covered 
manufacturer  if: 
*        *        *        <        * 

(2)  Where  a  man  ufacturer  has 
included  a  conditijon  on  opt-in  provided 
for  in  paragraph  (c)(2)  of  this  section, 
that  condition  has  been  satisfied;  and 


(3)  The  manufacturer  has  not  opted 
put,  pursuant  to  §  86.1707,  or  the 
manufacturer  has  opted  out  but  that  opt- 
out  has  not  become  effective  under 
§86.1707. 

(b)  Covered  manufacturers  must 
comply  with  the  standards  and 
requirements  specified  in  this  subpart 
beginning  in  model  year  1999.  A 
manufaqtmer  not  listed  in  §  86.1706(c) 
that  opts  into  the  program  after  EPA 
issues  a  finding  pursuant  to  §  86.1706(b) 
that  the  program  is  in  effect  must 
comply  with  the  standards  and 
requirements  of  this  subpart  beginning 
in  the  model  year  named  for  the 
calendar  year  after  the  calendar  year  in 
which  EPA  receives  the  manufacturer's 
opt-in.  Light-duty  vehicles  and  light 
light-duty  trucks  sold  by  covered 
manufactiuers  must  comply  with  the 
provisions  of  this  subpart. 

(c)  Manufacturer  opt-ins.  (1)  To  opt 
into  the  National  LEV  program,  a  motor 
vehicle  manufactiuer  must  submit  a 
written  opt-in  notification  to  the 
Administrator  signed  by  a  person  or 
entity  within  the  corporation  or 
business  with  aiithority  to  bind  the 
corporation  or  business  to  its  election 
and  holding  the  position  of  vice 
president  for  environmental  affairs  or  a 
position  of  comparable  or  greater 
authority.  The  manufactiuer  shall  send 
a  copy  of  this  notification  to  :  Director, 
Vehicles  Programs  and  Compliance 
Division;  U.S.  Environmental  Protection 
Agency;  2565  Plymouth  Road;  Ann 
Arbor,  Michigan.  48105.  The 
notification  must  unambiguously  and 
unconditionally  (apart  from  the 
permissible  conditions  specified  in 
paragraph  (c)(2)  of  this  section)  indicate 
the  manufacturer's  agreement  to  opt  into 
the  program  and  be  subject  to  the 
provisions  in  this  subpart,  and  include 
the  following  language: 

XX  COMPANY,  its  subsidiaries,  successors 
and  assigns  hereby  opts  into  the  voluntary 
National  LEV  program,  as  set  forth  in  40  CFR 

£art  86,  subpart  R,  and  agrees  to  be  legally 
ound  by  all  of  the  standards,  requirements 
and  other  provisions  of  the  National  LEV 
program.  XX  COMPANY  commits  not  to 
challenge  EPA's  authority  to  establish  or 
enforce  the  National  LEV  program,  and 
commits  not  to  seek  to  certify  any  vehicle 
except  in  compliance  with  the  regulations  in 
subpart  R. 

(2)  The  opt-in  notification  may 
indicate  that  the  manufacturer  opts  into 
the  program  subject  to  either  or  both  of 
the  following  conditions: 

(i)  That  the  Administrator  finds  under 
§86.1706  that  the  National  LEV  program 
is  in  effect,  to  be  indicated  with  the 
following  language: 

This  opt-in  is  subject  to  the  condition  that 
the  Administrator  make  a  finding  pursuant  to 


40  CFR  86.1706  that  the  National  LEV 
program  is  in  effsct 

(ii)  That  certain  states  (limited  to  the 
OTC  States)  and/or  motor  vebdcle 
manufacturers  opt  into  National  LEV 
pursuant  to  §  86.1705.  to  be  indicated 
with  the  following  language  (language 
in  brackets  indicates  that  either  or  both 
formulations  are  acceptable): 

This  opt-in  is  subject  to  the  condition  t£at 
(each  of  the  states  of  (list  state  names]/(and] 
each  of  the  following  manufecturers  (list 
manufacturer  names]]  opt  into  National  LEV 
pursuant  to  40  CFR  86. 1 70S. 

(3)  A  manufocturer  shall  be 
considered  to  have  opted  in  upon  the 
Administrator's  receipt  of  the  opt-in 
notification  and  satisfaction  of  the 
conditions  set  forth  in  paragraph  (c)(2) 
of  this  section,  if  appUcable. 

(d)  Covered  states.  An  OTC  State  shall 
be  a  covered  state  if: 

(1)  The  state  has  opted  into  National 
LEV  pursuant  to  paragraph  (e)  of  this 
section; 

(2)  Where  a  state  has  included  a 
condition  on  opt-in  provided  for  in 
paragraph  (e)(3)(viii)  of  this  section,  that 
condition  has  been  satisfied;  and 

(3)  The  state  has  not  opted  out, 
pursuant  to  §86.1707,  or  the  state  has 
opted  out  but  that  opt-out  has  not 
become  effective  under  §  86.1707. 

(e)  ore  State  opt-ins.  To  opt  into  the 
National  LEV  program,  a  state  must 
submit  an  opt-in  notification  to  the 
Administrator,  with  a  copy  to  Director, 
Vehicle  Programs  and  Compliance 
Division:  U.S.  Environmental  Protection 
Agency;  2565  Plymouth  Road;  Ann 
Arbor,  Michigan,  48105.  The 
notification  must  contain  the  following 
or  substantively  identical  language: 

(l)(i)  An  Executive  Order  signed  by 
the  governor  of  the  state  (or  the  mayor 
of  the  District  of  Columbia)  that 
unambiguously  and  unconditionally 
(apart  from  the  permissible  conditions 
set  forth  in  this  section)  indicates  the 
state's  agreement  to  opt  into  the 
National  LEV  program  and  includes  the 
following  language  (language  in  brackets 
indicates  that  either  formulation  is 
acceptable): 

This  Executive  Order  (conunits  STATE  to/ 
opts  STATE  into]  the  National  Low  Emission 
Vehicle  (National  LEV)  program,  in 
accordance  with  the  EPA  National  LEV 
program  regulations  at  40  CFR  part  86, 
subpart  R. 

I  hereby  direct  HEAD  OF  APPROPRIATE 
STATE  AGENCY  to  forward  to  EPA  with  my 
concurrence  the  (enclosed  letter  signed/ 
enclosed  letter  and  proposed  regulations 
signed  and  proposed]  by  the  HEAD  OF 
APPROPRL\TE  STATE  AGENCY,  which 
(specifies/specify]  the  details  of  STATE'S 
conmiitment  to  the  National  LEV  program. 

I  hereby  direct  APPROPRL\TE  STATE 
AGENCY  to  follow  the  procedures  prescribed 
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by  the  general  statutes  of  STATE  to  take  the 
necessary  steps  to  adopt  regulations  and 
submit  a  state  implementation  plan  (SIP) 
revision  conmiitting  STATE  to  National  LEV 
in  accordance  with  the  EPA  National  LEV 
pro-am  regulations  on  SIP  revisions  at  40 
CFR  part  86,  subpart  R,  and  with  section  110 
of  the  Clean  Air  Act  and  its  implementing 
regulations  at  40  CFR  parts  51  and  52. 

(ii)  States  with  Existing  ZEV 
Mafidates  jnay  add  language  to  the 
Executive  Order  submitted  pursuant  to 
this  paragraph  (e)(1)  confirming  that  this 
opt-in  will  not  affect  the  state's 
requirements  pertaining  to  ZEVs. 

(2)(i)  If  a  state  does  not  submit  an 
Executive  Order  pursuant  to  paragraph 
(e)(1)  of  this  section,  a  letter  signed  by 
the  governor  of  the  state  (or  the  mayor 
of  the  District  of  Columbia)  that 
unambiguously  and  unconditionaUy 
(apart  from  the  permissible  conditions 
set  forth  in  this  section)  indicates  the 
state's  agreement  to  opt  into  the 
National  LEV  program  and  includes  the 
following  language  (language  in  brackets 
indicates  that  either  formulation  is 
acceptable): 

This  submittal  is  made  in  accordance  with 
the  EPA  National  Low  Emission  Vehicle 
(National  LEV)  regulations  at  40  CFR  part  86, 
subpart  R  to  [conunit  STATE  to/opt  STATE 
into)  the  National  LEV  program. 

[I  am  forwarding  to  EPA  the  [enclosed 
letter  signed  enclosed  letter  and  proposed 
regulations  which  were  signed  and  proposed] 
by  HEAD  OF  APPROPRIATE  STATE 
AGENCY  at  my  direction,  and  which 
[specifies/specify]  the  details  of  STATE'S 
commitment  to  the  National  LEV  program.  I 
am  forwarding  to  EPA  and  concur  with  the 
[enclosed  letter  signed/enclosed  letter  and 
proposed  regulations  signed  and  proposed] 
by  HEAD  OF  APPROPRIATE  STATE 
AGENCY,  which  [specifies/specify]  the 
details  of  STATE'S  commitment  to  the 
National  LEV  program] 

I  [hereby  direct/have  directed] 
APPROPRIATE  STATE  AGENCY  to  follow 
the  procedures  prescribed  by  the  general 
statutes  of  STATE  to  take  the  necessary  steps 
to  adopt  regulations  and  submit  a  state 
implementation  plan  (SIP)  revision 
committing  STATE  to  National  LEV  in 
accordance  with  the  EPA  National  LEV 
regulations  on  SIP  revisions  at  40  CFR  part 
86,  subpart  R,  and  with  section  110  of  the 
Clean  Air  Act  and  its  implementing 
regulations  at  40  CFR  parts  51  and  52. 

(ii)  States  with  Existing  ZEV 
Mandates  may  add  language  to  the  letter 
submitted  pursuant  to  this  paragraph 
(e)(2)  confirming  that  this  opt-in  will 
not  affect  the  state's  requirements 
pertaining  to  ZEVs. 

(3)  A  letter  signed  by  the  head  of  the 
appropriate  state  agency  that  would 
unconditionally  (except  as  set  forth  in 
this  section)  include  the  following: 

(i)  States  without  a  Section  177 
Program,  or  with  a  Section  177  Program 
but  not  an  Existing  ZEV  Mandate,  shall 
include  the  following  language: 


National  LEV  is  designed  as  a  compliance 
alternative  for  OTC  State  programs  adopted 
pursuant  to  section  177  of  the  Qean  Air  Act 
that  apply  to  passenger  cars,  light-duty  trucks 
up  through  6,000  pounds  GVWR,  and/or 
medium-duty  vehicles  from  6,001  to  14,000 
pounds  GVWR  if  designed  to  operate  on 
gasoline,  as  these  categories  of  motor  vehicles 
are  defined  in  the  Calilorma  Code  of 
Regulations,  Title  13,  Division  3,  CSiapter  1, 
Article  1,  Section  1900.  For  the  duration  of 
STATE'S  participation  in  National  LEV, 
[STATE  will  allow  manufacturers  to  / 
manufacturers  may]  comply  with  National 
LEV  or  equally  stringent  mandatory  federal 
standards  in  lieu  of  compliance  with  any 
program  adopted  by  STATE  pursuant  to  the 
authority  provided  in  section  177  of  the 
Clean  Air  Act  applicable  to  the  vehicle 
classes  specifiea  above,  including  any  ZEV 
mandates.  STATE'S  participation  in  National 
LEV  extends  until  model  year  2006,  except 
as  provided  in  40  CFR  86.1707.  If,  no  later 
than  December  15,  2000,  the  US  EPA  does 
not  adopt  standards  at  least  as  stringent  as 
the  National  LEV  standards  provided  in  40 
CFR  part  86  subpart  R  that  apply  to  new 
motor  vehicles  in  model  year  2004,  2005  or 
2006,  STATE'S  participation  in  National  LEV 
extends  only  imtil  model  year  2004,  except 
as  provided  in  40  CFR  86.1707. 

For  the  duration  of  STATE'S  participation 
in  National  LEV,  STATE  [intends  to/will] 
forbear  from  adopting  and  implementing  a 
ZEV  mandate  e^ctive  before  model  year 
2006. 

(ii)  States  with  a  Section  177  Program 
and  an  Existing  ZEV  Mandate,  shall 
include  the  following  language: 

National  LEV  is  designed  as  a  compliance 
alternative  for  OTC  State  programs  adopted 
pursuant  to  section  177  of  the  Clean  Air  Act 
that  apply  to  passenger  cars,  light-duty  trucks 
up  through  6,000  pounds  GVWR,  and 
medium-duty  vehicles  from  6,001  to  14,000 
pounds  GVWR  if  designed  to  operate  on 
gasoline,  as  these  categories  of  motor  vehicles 
are  defined  in  the  California  Code  of 
Regulations,  Title  13,  Division  3,  Chapter  1, 
Article  1,  Section  1900.  With  the  exception 
of  any  requirements  pertaining  to  ZEVs,  for 
the  duration  of  STATE'S  participation  in 
National  LEV,  [STATE  will  allow 
manubcturers  to  7  manufacturers  may] 
comply  with  National  LEV  or  equally 
stringent  mandatory  federal  standards  in  lieu 
of  compliance  with  any  program  adopted  by 
STATE  pursuant  to  the  authority  provided  in 
section  1 77  of  the  Clean  Air  Act  applicable 
to  the  vehicle  classes  specified  above. 
STATE'S  participation  in  National  LEV 
extends  until  model  year  2006,  except  as 
provided  in  40  CFR  86.1707.  If,  no  later  than 
December  15,  2000,  the  US  EPA  does  not 
adopt  standards  at  least  as  stringent  as  the 
National  LEV  standards  provided  in  40  CFR 
part  86  subpart  R  that  apply  to  new  motor 
vehicles  in  model  year  2004,  2005  or  2006, 
STATE'S  participation  in  National  LEV 
extends  only  until  model  year  2004,  except 
as  provided  in  40  CFR  86.1707.  Any  existing 
or  future  requirement  pertaining  to  ZEVs  is 
not  affected  by  STATE'S  acceptance  of 
National  LEV  as  a  compliance  alternative  for 
other  state  requirements. 

(iii)  All  states  shall  include  the 
following  language: 


Based  on  EPA's  determination  in  the 
preamble  to  the  final  National  LEV  rule 
(CITE],  STATE  believes  that  National  LEV 
will  achieve  reductions  of  VOC  and  NOx 
emissions  that  are  equivalent  to  or  greater 
than  the  reductions  that  would  be  achieved 
through  OTC  State  adoption  of  California 
Low  Emission  Vehicle  programs  in  the  Ozone 
Transport  Region. 

(iv)  All  stdtes  shall  include  the 
following  language: 

STATE  intends  National  LEV  to  be 
STATE'S  new  motor  vehicle  emissions 
conbol  program. 

(v)  All  states  shall  include  the 
following  language: 

STATE  recognizes  that  motor  vehicle 
manufacturers  are  committing  to  National 
LEV  with  the  expectation  that,  until  model 
year  2006  (or,  under  the  circumstances 
specified  above,  model  year  2004),  the  OTC 
States  that  commit  to  the  National  LEV 
program  will  allow  National  LEV  as  a 
compliance  alternative  for  state  programs 
adopted  pursuant  to  the  authority  provided 
in  section  177  of  the  Clean  Air  Act,  applying 
to  the  vehicle  classes  specified  above  (except 
any  requirements  jpertaining  to  ZEVs  in  states 
with  Existing  ZEV  Mandates).  It  is  our  intent 
to  abide  by  this  commitment.  [However,  the 
provisions  of  this  letter  will  not  have  the 
force  of  law  until  STATE  adopts  them  as 
state  regulations.  /  Regulations  providing  for 
STATE'S  opt-in  to  National  LEV  have  been 
approved  for  proposed  rulemaking  by 
APPROPRL\TE  STATE  AGENCY  on  [INSERT 
DATE).  However,  they  will  not  have  the  force 
and  effect  of  law  until  they  are  approved  as 
final  regulations.]  Adoption  of  state 
regulations  and  the  contents  of  a  final  state 
implementation  plan  revision  will  be 
detennined  through  a  state  rulemaking 
process  pursuant  to  the  state  requirements  at 
[CITE  to  STATE  law]  and  federal  law.  Also, 
STATE  must  comply  with  any  subsequent 
STATE  legislation  that  might  affect  this 
commitment. 

(vi)  All  states  shall  include  the 
following  language: 

If  the  manufacturers  exit  the  National  LEV 
program  pursuant  to  the  EPA  National  LEV 
regulations  at  40  CFR  86.1707,  STATE 
[acknowledges  /  provides  in  its  proposed 
rule]  that  the  transition  from  National  LEV 
requirements  to  any  STATE  program  adopted 
pursuant  to  the  authority  provided  in  section 
177  of  the  Clean  Air  Act  applying  to  the 
vehicle  classes  specified  above,  including 
any  requirements  pertaining  to  ZEVs  (except 
any  requirements  pertaining  to  ZEVs  in  states 
with  Existing  ZEV  Mandates),  will  proceed  in 
accordance  with  the  EPA  National  LEV 
regulations  at  40  CFR  86.1707. 

(vii)  All  states  shall  include  the 
following  language: 

STATE  supports  the  legitimacy  of  the 
National  LEV  program  and  EPA's  authority  to 
promulgate  the  National  LEV  regulations. 
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(viii)  Any  stal^  may  include  the 
following  langutee: 

{This  |comniitnt«nt/opt-inl  /  As  provided 
in  the  proposed  regulations.  STATE'S  opt-in] 
is  conditioned  on  all  motor  vehicle 
manufacturers  (listed  in  EPA  regulations  at 
40  CFR  86.1706(c))i  opting  into  National  LEV 
and  on  EPA  hadUkk  Uiat  National  LEV  is  in 
effect  pursuant  to  m  CFR  86.1706. 

(4)  In  lieu  of  stktements  described  in 
paragraphs  (e)(3i3ti),  (e)(3)(ii)  and 
(e)(3)(vi)  of  this  bbction,  states  may 
submit  propose^jregulations  containing 
the  provisions  r^uired  under 
paragraphs  (gKlij  (gK2),  (g)(3).  and  (g)(5) 
of  this  section.  J  i 

(0  A  state  shall'  be  considered  to  have 
opted  in  upon  th*  Administrator's 
receipt  of  die  on  in  notification  and 
satisfaction  of  tl^  conditions  set  forth  in 
paragraph  (e)(3)(SViii)  of  this  section,  if 
applicable.         i  \ 

(g)  Each  ore  $tate  that  opts  into 
Natidnal  LEV  putisuant  to  paragraph  (e) 
of  this  section  sb$ll  submit  a  state 
implementation  plan  (SIP)  revision 
wi&in  one  year  ^d  seventy-five  days  of 
December  16. 1997  except  for  the 
District  of  Columbia.  New  Hampshire, 
Delaware,  and  Virginia,  for  which  the 
deadline  is  18  mbnths  and  seventy-five 
days  from  Deceniber  16. 1997.  The  SIP 
revisions  shall  i4i^lude  the  following 
using  identical  ot-|substantively 
identical  language: 

(1)  Covered  stdtbs  without  any  Section 
177  Program,  or  With  a  Section  177 
Program  but  not  w  Existing  ZEV 
Mandate,  shall  si^bmit  regulations 
containing  the  following  language: 

For  the  duration  of  STATE'S  participation 
in  National  LEV,  manufacturers  may  comply 
with  National  LEV  a  eoually  stringent 
mandatory  federal  ranoards  in  lieu  of 
compliance  with  a^i  program,  including  any 
mandates  for  sales  pf  zero  emission  vehicles 
(ZEVs).  adopted  by  ^ATE  pursuant  to  the 
authority  provided  in  section  177  of  the 
Clean  Air  Act  applicable  to  passenger  cars, 
light-duty  trucks  up  through  6,000  pounds 
GVWR,  and/or  medium-duty  vehicles  firom 
6,001  to  14,000  pounds  GVWR  if  designed  to 
operate  on  gasoline,  as  these  categories  of 
motor  vehicles  are  4«fined  in  the  California 
Code  of  Regulations.  Title  13,  Division  3, 
Chapter  1,  Article  1,  Section  1900. 

STATE'S  participation  in  National  LEV 
extends  until  model  year  2006.  except  as 
provided  in  40  CFRI86.1707.  If,  no  later  than 
December  15.  2000.  jthe  US  EPA  does  not 
adopt  standards  at  lekst  as  stringent  as  the 
National  LEV  standards  provided  in  40  CFR 
part  86  subpart  R  that  apply  to  new  motor 
vehicles  in  model  y^ir  2004,  2005  or  2006, 
STATE'S  participation  in  National  LEV 
extends  only  until  model  year  2004,  except 
as  provided  in  40  CF»  86. 1 707. 

(2)  Covered  states  with  a  Section  177 
Program  and  an  Existing  ZEV  Mandate 
shall  submit  regulations  containing  the 
following  language 


With  the  exception  of  any  STATE 
requirements  pertaining  to  zero  emission 
vehicles  (ZEVs).  for  the  duration  of  STATE'S 
participation  in  National  LEV,  manufacturers 
may  comply  with  National  LEV  or  equally 
stringent  mandatory  federal  standards  in  lieu 
of  compliance  with  any  program  adopted  by 
STATE  pursuant  to  the  authority  provided  in 
section  177  of  the  Qean  Air  Act  applicable 
to  passenger  cars,  light-duty  trucks  up 
through  6.000  pounds  GVWR,  and/or 
medium-duty  vehicles  firom  6,001  to  14,000 
pounds  GVWR  if  designed  to  operate  on 
gasoline,  as  these  categories  of  motor  vehicles 
are  defined  in  the  California  Code  of 
Regulations.  Title  13.  Division  3,  Chapter  1, 
Article  1,  Section  1900. 

STATE'S  participation  in  National  LEV 
extends  until  model  year  2006.  except  as 
provided  in  40  CFR  86.1707.  If,  no  later  than 
December  15.  2000.  the  US  EPA  does  not 
adopt  standards  at  least  as  stringent  as  the 
National  LEV  standards  provided  in  40  CFR 
part  86  subpart  R  that  apply  to  new  motor 
vehicles  in  model  year  2004,  2005  or  2006, 
STATE'S  participation  in  National  LEV 
extends  only  until  model  year  2004.  except 
as  provided  in  40  CFR  86.1707. 

Any  existing  or  future  STATE  requirement 
pertaining  to  ZEVs  is  not  affected  by 
STATE'S  acceptance  of  National  LEV  as  a 
compliance  alternative  for  other  state 
requirements. 

(3)  All  covered  states  shall  submit 
regulations  containing  the  following^ 
language: 

If  a  covered  manufacturer,  as  defined  at  40 
CFR  86.1702,  opte  out  of  the  National  LEV 
program  pursuant  to  the  EPA  National  LEV 
regulations  at  40  CFR  86.1707,  the  transition 
from  National  LEV  requirements  to  any 
STATE  section  177  program  applicable  to 
passenger  cars,  light-duty  trucks  up  through 
6,000  pounds  GVWR,  and/  or  medium-duty 
vehicles  from  6,001  to  14.000  pounds  GVWR 
if  designed  to  operate  on  gasoline,  as  these 
categories  of  motor  vehicles  are  defined  in 
the  California  Code  of  Regulations.  Title  13, 
Division  3,  Chapter  1.  Article  1.  Section 
1900,  will  proceed  in  accordance  with  the 
EPA  National  LEV  regulations  at  40  CFR 
86.1707. 

(4)  All  covered  states  shall  accompany 
the  regulatory  language  with  the 
following  language: 

STATE  commits  to  support  National  LEV 
as  an  acceptable  alternative  to  state  Section 
177  Programs  for  the  duration  of  STATE'S 
participation  in  National  LEV. 

STATE  recognizes  that  its  commitment  to 
National  LEV  is  necessary  to  ensiuie  that 
National  LEV  remain  in  effect. 

STATE  is  submitting  this  SIP  revision  in 
accordance  with  the  applicable  Clean  Air  Act 
requirements  at  section  110  and  EPA 
regulations  at  40  CFR  Part  86  and  40  CFR 
Parts  51  and  52. 

(5)  States  without  Existing  ZEV 
Mandates  shall  accompany  the 
regulatory  language  with  the  following 
language: 

For  the  duration  of  STATE'S  participation 
in  National  LEV,  STATE  (intends  to  /  will) 


fortmar  from  adopting  and  implementing  a 
ZEV  mandate  effective  prior  to  model  year 
2006.  Notwithstanding  the  previous 
sentence,  if,  no  later  than  December  15.  2000, 
the  US  EPA  does  not  adopt  standards  at  least 
as  stringent  as  the  NaUonal  LEV  standards 
provided  in  40  CFR  part  86  subpart  R  that 
apply  to  new  motor  vehicles  in  model  year 
2004,  2005  or  2006,  STATE  [intends  to  /  will) 
forbear  fitjm  adopting  and  implementing  a 
ZEV  mandate  e^ctive  prior  to  model  vear 
2004.  ' 

S86.1706-07    [Redeeignatod  as {86.1706- 

m 

16.  Section  86.1706-97  is 
redesignated  as  §  86. 1 706-99  and  is 
revised  to  read  as  follows: 

f  86.1706-09    National  LEV  program  in 
effect. 

(a)  No  later  than  March  2, 1998,  EPA 
shall  issue  a  finding  as  to  whether 
National  LEV  is  in  effect.  EPA  shall  base 
this  finding  on  opt-in  notifications  from 
OTC  States  submitted  pursuant  to 
§  86.1705(e)  and  received  by  EPA 
January  30, 1998,  and  on  opt-in 
notifications  from  manufacturers 
submitted  pursuant  to  §86. 1705(c)  and 
received  by  EPA  February  17. 1998. 

(b)  EPA  shall  find  that  the  National 
LEV  program  is  in  effect  and  shall 
subsequently  publish  this  determination 
if  the  following  conditions  have  been 
met: 

(1)  All  manufacturers  listed  in 
paragraph  (c)  of  this  section  have 
lawfriUy  opted  in  pursuant  to 
§  86.1705(c)  and  any  conditions  placed 
on  the  opt-ins  allowed  under 
§  86. 1 705(c)(2)  have  been  met  (apart 
from  a  condition  that  EPA  find  the 
National  LEV  program  in  effect); 

(2)  Each  ore  State  that  opts  in  has 
lawfully  opted  in  pursuant  to 
§  86.1705(e)  and  any  conditions  placed 
on  opt-ins  by  OTC  States  that  are 
allowed  under  §86.1 705(e)(3)(viii)  have 
bean  met  (apart  from  a  condition  that 
EPA  find  the  National  LEV  program  in 
effect);  and 

(3)  No  vaUd  opt-out  has  become 
effective  pursuant  to  §  86.1707. 

(c)  List  of  manufacturers  of  light-duty 
vehicles  and  Ught-duty  trucks: 

American  Honda  Motor  Company,  Inc 
American  Suzuki  Motor  Corporation 
BMW  of  North  America.  Inc. 
Chrysler  CorpHsration 
Fiat  Auto  y.S.A.,  Inc. 
Ford  Motor  Company 
General  Motors  Corporation 
Hyundai  Motor  America 
Isuzu  Motors  America,  Inc. 
laguar  Motors  Ltd. 
Kia  Motors  America.  Inc. 
Land  Rover  North  America.  Inc. 
Mazda  (North  America)  Inc. 
Mercedes-Benz  of  North  America 
Mitsubishi  Motor  Sales  of  America.  Inc. 
Nissan  North  America.  Inc. 
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Porsche  Cars  of  North  America,  Inc. 
Rolls-Royce  Motor  Cars  Inc. 
Saab  Cars  USA.  Inc. 
Subaru  of  America.  Inc. 
Toyota  Motor  Sales,  U.S.A..  Inc. 
Volkswagen  of  America,  Inc. 
Volvo  North  America  Corporation 

17.  Section  86.1707-99  is  added  to 
subpart  R  to  read  as  follows: 

S  86.1707-99    General  provisions;  opt-outs. 

A  covered  manufacturer  or  covered 
state  may  opt  out  of  the  National  LEV 
program  only  according  to  the 
provisions  of  this  section.  Vehicles    • 
certified  under  the  National  LEV 
program  must  continue  to  meet  the 
standards  to  which  they  were  certified, 
regardless  of  whether  the  manufacturer 
of  those  vehicles  remains  a  covered 
manufacturer.  A  manufacturer  that  has 
opted  out  remains  responsible  for  any 
debits  outstanding  on  the  effective  date 
of  opt-out,  pursuant  to  §  86.1710(d)(3). 

(aj  Procedures  for  opt-outs — 
manufacturers.  To  opt  out  of  the 
National  LEV  program,  a  covered 
manufacturer {nust  notify  the 
Administrator  as  provided  in 
§  86.1705(c)(1).  except  that  the 
notification  shall  specify  the  condition 
and  final  action  allowing  opt-out, 
indicate  the  manufacturer's  intent  to  opt 
out  of  the  program  and  no  longer  be 
subject  to  the  provisions  in  this  subpart, 
and  specify  an  effective  date  for  the  opt- 
out.  The  effective  date  shall  be  specified 
in  terms  of  the  first  model  year  for 
which  the  opt-out  shall  be  effective,  but 
shall  be  no  earlier  than  the  applicable 
date  indicated  in  paragraphs  (d)  through 
(j)  of  this  section.  For  an  opt-out 
pursuant  to  paragraph  (d)  of  this 
section,  the  manufacturer  shall  specify 
the  revision  triggering  the  opt-out  and 
shall  also  provide  evidence  that  the 
triggering  revision  does  not  harmonize 
the  standard  or  requirement  vath  a 
comparable  California  standard  or 
requirement,  if  applicable,  or  that  the 
triggering  revision  has  increased  the 
stringency  of  the  revised  standard  or 
requirement,  if  applicable.  The 
notification  shall  include  the  following 
language: 

XX  COMPANY,  its  subsidiaries,  successors 
and  assigns  hereby  opt  out  of  the  voluntary 
National  LEV  program,  as  set  forth  in  40  CFR 
part  86.  subpart  R. 

(b)  Procedures  for  opt-outs— k)TC 
"states.  To  opt  out  of  the  National  LEV 
program,  a  covered  state  must  notify  the 
Administrator  through  a  written 
statement  irom  the  head  of  the 
appropriate  state  agency.  A  copy  of  the 
notification  shall  be  sent  to  the  Director, 
Vehicle  Programs  and  Compliance 
Division;  U.S.  Environmental  Protection 
Agency;  2565  Plymouth  Road;  Ann 


Arbor,  Michigan,  48105.  The 
notification  shall  specify  the  final  action 
allowing  opt-out,  indicate  the  state's 
intent  to  opt  out  of  the  program  and  no 
longer  be  subject  to  the  provisions  in 
this  subpart,  and  specify  an  effective 
date  for  the  opt-out.  The  effective  date 
shall  be  specified  in  terms  of  the  first 
model  year  for  which  the  opt-out  shall 
be  effective,  but  shall  be  no  earlier  than 
the  applicable  date  indicated  in 
paragraphs  (d)  through  (k)  of  this 
section.  The  notification  shall  include 
the  following  language: 

STATE  hereby  opts  out  of  the  voluntary 
National  LEV  program,  as  set  forth  in  40  CFR 
part  86,  subpart  R. 

(c)  Procedures  for  opt-outs — EPA 
notification.  Upon  receipt  of  an  opt-out 
notification  under  this  section,  EPA 
shall  promptly  notify  the  covered  states 
and  covered  manufacturers  of  the  opt- 
out.  Publication  in  the  Federal  Register 
of  notice  of  receipt  of  the  opt-out 
notification  is  sufficient  but  not 
necessary  to  meet  EPA's  obligation  to 
notify  covered  states  and  covered 
manufacturers. 

(d)  Conditions  allowing  manufacturer 
opt-outs — change  to  Stable  Standards. 
A  covered  manufacturer  may  opt  out  if 
EPA  promulgates  a  final  rule  or  takes 
other  final  agency  action  making  a 
revision  not  specified  in  paragraph 
(d)(9)(iii)  of  this  section  to  a  standard  or 
requirement  listed  in  paragraph  (d)(9)(i) 
of  this  section  and  the  covered 
manufactiuer  objects  to  the  revision. 

(1)  A  covered  manufacturer  may  opt 
out  within  180  calendar  days  of  the  EPA 
action  allowing  opt-out  under  this 
paragraph  (d).  A  valid  opt-out  based  on 
a  revision  to  a  Core  Stable  Standard 
shall  be  effective  no  earlier  than  the 
model  year  named  for  the  calendar  year 
following  the  calendar  year  in  which 
EPA  receives  the  manufacturer's  opt-out 
notification.  A  valid  opt-out  based  on  a 
revision  to  a  Non-Core  Stable  Standard 
may  become  effective  no  earlier  than  the 
first  model  year  to  which  that  revision 
applies. 

(i)  Only  a  covered  manufacturer  that 
objects  to  a  revision  may  opt  out  if  EPA 
adopts  that  revision,  except  that  if  such 
a  manufacturer  opts  out,  other 
manufacturers  that  did  not  object  to  the 
revision  may  also  opt  out  pursuant  to 
paragraph  (j)  of  this  section.  An 
objection  shall  be  sufficient  for  this 
purpose  only  if  it  was  filed  during  the 
public  comment  period  on  the  proposed 
revision  and  the  objection  states  that  the 
proposed  revision  is  sufficiently 
significant  to  allow  opt-out  imder  this 
paragraph  (d). 

(ii)  (Reserved) 


(2)  Within  sixty  days  of  receipt  of  an 
opt-out  notification  under  this 
paragraph  (d),  EPA  shall  determine 
whether  the  opt-out  is  valid  by 
determining  whether  the  alleged 
condition  allowing  opt-out  has  occurred 
and  whether  the  opt-out  complies  with 
the  requirements  under  paragraphs  (a) 
and  (d)  of  this  section.  An  EPA 
determination  regarding  the  validity  of 
an  opt-out  is  not  a  rule,  but  is  a 
nationally  applicable  final  agency  action 
subject  to  judicial  review  pursuant  to 
section  307(b)  of  the  Clean  Air  Act  (42 
U.S.C.  7607(b)). 

(3)  A  manufacturer  that  has  submitted 
an  opt-out  notification  to  EPA  under 
this  paragraph  (d)  remains  a  covered 
manu&ctiuer  until  the  opt-out  has  come 
into  effect  under  paragraph  (dKl)  of  this 
section  and  EPA  or  a  reviewing  court 
determines  that  the  opt-out  is  valid. 

(4)  In  the  event  that  a  manufactiuer 
petitions  for  judicial  review  of  an  EPA 
determination  that  an  opt-out  is  invalid, 
the  manu£actiu«r  remains  a  covered 
manufectiuer  until  final  judicial 
resolution  of  the  petition.  Pending 
resolution  of  the  petition,  and  starting 
with  the  model  year  for  which  the  opt- 
out  would  have  come  into  effect  under 
paragraph  (d)(1)  of  this  section  if  EPA 
had  determined  the  opt-out  was  valid, 
the  manufacturer  may  certify  vehicles  to 
any  standards  in  this  part  applicable  to 
vehicles  certified  in  that  model  year  and 
sell  such  vehicles  without  regard  to  the 
limitations  contained  in  §  86.1711. 
However,  if  the  opt-out  is  finally 
determined  to  be  invalid,  the 
manufactiuer  will  be  liable  for  any 
faihue  to  comply  with  §§86.1710 
Uirouch  86.1712. 

(5)  Upon  the  effective  date  of  a 
manufacturer's  opt-out  under  this 
paragraph  (d).  that  manufacturer  shall 
be  subject  to  all  requirements  (except 
ZEV  Mandates)  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  other 
requirements  promulgated  imder  tiUe  n 
of  the  Clean  Air  Act  (42  U.S.C.  7521  et 
seq.)  and  any  state  standards  and  other 
requirements  (except  ZEV  Mandates)  in 
effect  pm^uant  to  section  177  of  the 
Clean  Air  Act  (42  U.S.C.  7507).  For  any 
state  Section  177  Program  that  allowed 
National  LEV  as  a  compliance 
alternative  and  was  adopted  at  least  two 
years  before  the  effective  date  of  a 
manufacturer's  opt-out.  a  manufacturer 
waives  its  right  under  section  177  of  the 
Clean  Air  Act  to  two  years  of  lead  time 
to  the  extent  that  the  effective  date  of  its 
opt-out  provides  for  less  than  two  years 
of  lead  time  and  to  the  extent  such  a 
waiver  is  necessary.  With  respect  to 
ZEV  Mandates,  the  manufactiuer  will 
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not  be  deemed  ^b  have  waived  its  two- 
year  lead  time  under  section  177  of  the 
Clean  Air  Act.  A  manufacturer  shall  not 
be  subject  to  anw  ZEV  Mandates  (except 
Existing  ZEV  Kf^ndates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 
85,  subpart  X)  that  commences  two 
years  after  the  d^te  of  EPA's  receipt  of 
the  manufacturer's  opt-out  notice. 

(6)  If  a  covereja  manufacturer  opts  out 
imder  this  para^aph  (d),  any  covered 
state  that  is  not!a  violating  state  under 
paragraph  (e).  [k  (g)  or  (h)  of  this 
section  may  op^  put  within  90  calendar 
days  of  the  date  of  either  an  EPA  finding 
that  the  opt-out  is  valid,  or  a  judicial 
ruling  that  a  disputed  opt-out  is  valid. 
The  state's  opt-oiit  notification  shall 
specify  an  effective  date  for  the  state's 
opt-out  no  earlier  than  two  calendar 
years  after  the  cfate  of  EPA's  receipt  of 
the  state's  opt-out  notification  and  shall 
provide  that  the  opt  out  is  not  effective 
for  model  years  (as  defined  in  part  85, 
subpart  X)  that  commence  prior  to  this 
effective  date. 

(7)  In  a  state  thjat  opts  out  pursuant  to 
paragraph  (dKBlbf  this  section, 
obligations  undir  National  LEV  shall  be 
unaffected  for  covered  manufacturers 
until  the  effective  date  of  the  state's  opt- 
out.  Upon  the  effbctive  date  of  the 
state's  opt-out,  in  that  state  covered 
manufactuirers  sl^ll  comply  with  any 
state  standards  ^d  other  requirements 
in  effect  pursuant  to  section  177  of  the 
Clean  Air  Act  or,  if  such  state  standards 
are  not  in  effect,  ^th  all  requirements 
that  would  apply!  to  a  manufactiuBr  that 
had  not  opted  intio  the  National  LEV 
program,  including  all  applicable 
standards  and  other  requirements 
promulgated  un(  l^r  title  II  of  the  Clean 
Air  Act  (42  U.S.(4  7521  et  seq.). 

(8)  In  a  state  tli^t  has  not  opted  out. 
obligations  under  National  LEV  shall  be 
unaffected  for  covered  manufacturers. 

(9)(i)  The  follojUdng  are  the  emissions 
standards  and  re^;|uirements  that,  if 
revised,  may  provide  covered 
manufacturers  tha  opportunity  to  opt 
out  pursuant  to  p^graph  (d)(1)  of  this 
section: 

(A)  The  tailpipic  emissions  standards 
for  NMOG,  NO,,  k  :0.  HCHO.  and  PM 
specified  in  §  86.|]J708(b)  and  (c)  and 

§  86.1709(b)  and  ^b): 

(B)  Fleet  avera^b  NMOG  standards 
and  averaging,  banking  and  trading 
provisions  specified  in  §86.1710; 

(C)  Provisions  regarding  limitations 
on  sale  of  Tier  1  vehicles  and  TLEVs 
contained  in  §  86yl711; 

P)  The  complii^ce  test  procedure 
(Federal  Test  Procediu«)  as  specified  in 
subparts  A  and  B  of  this  part,  as  used 
for  determining  compliance  with  the 
exhaust  emission  standards  specified  in 


§  86.1708(b)  and  (c)  and  §  86.1709(b) 
and  (c); 

(E)  The  compliance  test  fuel,  as 
specified  in  §  86.1771; 

(F)  The  definition  of  low  volume 
manufacturer  specified  in  §86.1702; 

(G)  The  on-board  diagnostic  system 
requirements  specified  in  §86.1717; 

(H)  Tlie  light-duty  vehicle  refueling 
emissions  standards  and  provisions 
specified  in  §  86.099-8(d).  and  the  light- 
duty  truck  refueling  emissions 
standards  and  provisions  specified  in 
§86.001-9(d); 

(I)  The  cold  temperature  carbon 
monoxide  standards  and  provisions  for 
light-duty  vehicles  specified  in 
§  86.099-8(k).  and  for  light  light-duty 
trucks  specified  in  §  86.099-9(k); 

(J)  The  evaporative  emissions 
standards  and  provisions  for  light-duty 
vehicles  specified  in  §  86.099-8(b),  and 
the  evaporative  emissions  standards  and 
provisions  for  light  light-duty  trucks 
specified  in  §  86.099-9(b); 

(K)  The  reactivity  adjustment  factors 
and  procedures  specified  in 
§  86.1777(d); 

(L)  The  Supplemental  Federal  Test 
Procedure,  standards  and  phase-in 
schedules  specified  in  §§  86.1708(e), 
86.1709(e),  86.127(f)  and  (g),  86.129(e) 
and  (f),  86.130(e),  86.131(f),  86.132(n) 
and  (q),  86.158,  86.159,  86.160.  86.161, 
86.162,  86.163,  86.164,  and  Appendix  I 
to  this  part,  paragraphs  (g)  and  (h). 

(ii)  Tiie  standards  and  requirements 
listed  in  paragraphs  (d)(9)(i)(A)  through 
(d)(9)(i)(F)  of  this  section  are  the  "Core 
Stable  Standards";  the  standards  and 
requirements  listed  in  paragraphs 
(d)(9)(i)(G)  through  (d)(9)(i)(L)  of  this 
section  are  the  "Non-Core  Stable 
Standards." 

(ill)  The  following  types  of  revisions 
to  the  Stable  Standards  listed  in 
paragraph  (d)(9)(i)  of  this  section  do  not 
provide  covered  manufacturers  the  right 
to  opt  out  of  the  National  LEV  program: 

(A)  Revisions  to  which  covered 
manufactiuers  do  not  object; 

(B)  Revisions  to  a  Non-Core  Stable 
Standard  that  do  not  increase  the  overall 
stringency  of  the  standard  or 
requirement; 

(C)  Revisions  to  a  Non-Core  Stable 
Standard  that  harmonize  the  standard  or 
requirement  with  the  comparable 
California  standard  or  requirement  for 
the  same  model  year  (even  if  the 
harmonization  increases  the  stringency 
of  the  standard  or  requirement), 
provided  that,  if  the  relevant  California 
factor  is  raised  to  1.0  or  higher,  EPA  can 
only  raise  to  1.0  any  of  the  reactivity 
adjustment  factors  specified  in  86.1777 
applicable  to  gasoline  meeting  the 
specifications  of  86.1771(a)(1);  and 


(D)  Revisions  to  cold  temperature 
carbon  monoxide  standards  and 
provisions  for  light-duty  vehicles  (as 
specified  in  §  86.099-«(k))  and  for  light 
light-duty  trucks  (as  specified  in 
§  86.099-9(k))  that  are  effective  after 
model  year  2000. 

(10)  Promulgation  by  EPA  of 
mandatory  tailpipe  standards  and  other 
related  requirements  effective  model 
year  2004  or  later  does  not  provide  an 
opportxmity  to  opt  out  of  the  National 
LEV  program. 

(e)  Conditions  allowing  manufacturer 
opt-outs— state  Section  177  Program 
that  does  not  allow  National  LEV  as  a 
compliance  alternative.  A  covered 
manufacturer  may  opt  out  of  National 
LEV  if  a  covered  state  takes  final  action 
such  that  it  has  in  its  regulations  or  state 
law  a  state  Section  177  Program  and/or 
a  ZEV  Mandate  (except  in  a  state  with 
an  Existinjg  ZEV  Mandate),  that  does  not 
allow  National  LEV  as  a  compliance 
alternative  for  the  duration  of  the  state's 
commitment  to  the  National  LEV 
program.  The  state's  commitment  to 
National  LEV  extends  until  model  year 
2006.  If,  no  later  than  December  15, 
2000,  EPA  has  not  adopted  standards  at 
least  as  stringent  as  the  National  LEV 
standards  provided  in  40  CFR  part  86. 
subpart  R  that  apply  to  new  motor 
vehicles  in  model  year  2004,  2005  or 
2006.  the  state's  commitment  to 
National  LEV  only  extends  until  model 
year  2004.  A  manufacturer  could  opt  out 
based  on  this  condition  even  if  the  state 
regulations  or  law  are  contrary  to  an    • 
approved  SIP  revision  conunitting  the 
state  to  National  LEV  pursuant  to 
§  86.1 705(g).  For  purposes  of  this 
paragraph  (e),  such  a  state  shall  be 
called  the  "violating  state." 

(1)  A  covered  manufacturer  may  opt 
out  any  time  after  the  violating  state 
takes  such  final  action,  provided  that 
the  violating  state  has  not  withdravra  or 
otherwise  nullified  the  relevant  final 
action  prior  to  EPA's  receipt  of  the  opt- 
out  notification.  An  opt-out  under  this 
paragraph  (e)  shall  be  effective  no 
earlier  than  the  model  year  named  for 
the  calendar  year  follovdng  the  calendar 
year  in  which  EPA  receives  the 
manufacturer's  opt-out  notification. 

(2)  As  of  the  model  year  named  for  the 
calendar  year  following  the  calendar 
year  of  the  violating  state's  final  action, 
the  violating  state  shall  no  longer  be 
included  in  the  applicable  trading 
region  for  purposes  of  calculating 
covered  manufacturers'  compliance 
with  the  fleet  average  NMOG  standards 
under  §  86.1710,  and  §  86.1711  shall  no 
longer  apply  to  vehicles  sold  in  the 
violating  state.  Beginning  in  that  model 
year  and  uintil  the  violating  state's 
requirements  become  effective  pursuant 
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to  sections  110(1)  and  177  of  the  Clean 
Air  Act  or  until  the  date  specified  in  the 
following  sentence,  whichever  is  earlier, 
the  National  LEV  program  allows 
covered  manufacturers  to  certify  and 
produce  for  sale  vehicles  meeting  the 
exhaust  emission  standards  of  §  86.096- 
8(a)(l)(i)  and  subsequent  model  year 
provisions  or  §  86.0g7-9(a)(l)(i)  and 
subsequent  model  year  provisions  in  the 
violating  state.  If  the  violating  state 
withdraws  or  otherwise  nullifies  the 
relevant  violating  final  action,  vehicles 
sold  in  that  state  shall  count  towards  the 
covered  manufacturers'  fleet  NMOG 
standards  imder  §  86.1710  and  be 
subfect  to  §  86.1711  as  of  the  model  year 
named  for  the  second  calendar  year 
following  the  calendar  year  in  which  the 
violating  state  took  the  final  action 
nullifying  or  withdrawing  the  final 
violating  action,  or  as  of  the  model  year 
named  for  the  fourth  calendar  year 
following  the  calendar  year  in  which  the 
violating  state  took  the  violating  final 
action,  whichever  is  later.  The  two-year 
lead  time  required  by  section  177  of  the 
Clean  Air  Act  for  the  state  Section  177 
Program  or  ZEV  Mandate  shall  run  from 
the  date  of  the  violating  final  action. 
NotMrithstanding  an  earlier  effective 
date  of  a  manufacturer's  opt-out  under 
this  paragraph  (e),  the  manufacturer's 
opt-out  is  not  effective  in  the  violating 
state  until  the  two-year  lead  time  for  the 
violating  state's  program  has  passed 
(which  shall  nm  from  the  date  of  the 
violating  final  action).  For  model  years 
for  whidi  vehicles  sold  in  the  violating 
state  do  not  count  towards  the  National 
LEV  NMOG  average,  in  calculating 
emissions  reductions  fit>m  new  motor 
vehicles  creditable  for  state 
implementation  plan  requirements,  the 
violating  state's  emissions  reductions 
shall  be  based  on  the  emission 
standards  of  §§  86.096— 8(a)(l)(i), 
86.D97-g(a)(l)(i)  and  subsequent  model 
year  provisions,  and  shall  not  be  based 
on  the  National  LEV  standards, 
provided  that  vehicles  sold  in  the 
violating  state  are  certified  to  Tier  1 
levels  when  sold  in  that  state. 

(3)  Upon  the  effective  date  of  a 
manufiacturer's  opt-out  under  this 
paragraph  (e)  in  any  covered  state  that 
is  not  a  violating  state  under  this 
paragraph  (e),  that  manufacturer  shall  be 
subject  to  all  requirements  (except  ZEV 
Mandates)  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  other 
requirements  promulgated  under  title  II 
of  the  Clean  Air  Act  and  any  state 
standards  and  other  requirements 
(except  2XV  Mandates)  in  e%ct 
pursuant  to  section  177  of  the  Clean  Air 


Act  (42  U.S.C.  7507).  For  any  state 
Section  177  Program  that  allowed 
National  LEV  as  a  compliance 
alternative  and  was  adopted  by  a  non- 
violating  state  at  least  two  years  before 
the  effective  date  of  a  manufacturer's 
opt-out,  a  manufacturer  waives  its  right 
under  section  177  of  the  Clean  Air  Act 
to  two  years  of  lead  time  to  the  extent 
that  the  effective  date  of  its  opt-out 
provides  for  less  than  two  years  of  lead 
time  and  to  the  extent  such  a  waiver  is 
necessary.  With  respect  to  ZEV 
Mandates,  the  manufacturer  will  not  be 
deemed  to  have  waived  its  two-year 
lead  time  under  section  177  of  the  Clean 
Air  Act.  A  manufacturer  shall  not  be 
subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 
85,  subpart  X)  that  commences  two 
years  after  the  date  of  EPA's  receipt  of 
the  manufacturer's  opt-out  notice. 

(4)  If  a  covered  manufacturer  opts  out 
under  this  paragraph  (e),  any  covered 
state  that  is  not  a  violating  state  under 
paragraph  (e),  (f),  (g)  or  (h)  of  this 
section  may  opt  out  within  90  calendar 
days  of  EPA's  receipt  of  the 
manufacturer^  opt-out  notification.  The 
state's  opt-out  notification  shall  specify 
an  effective  date  for  the  state's  opt-out 
no  earlier  than  two  calendar  years  after 
the  date  of  EPA's  receipt  of  the  state's 
opt-out  notification  and  shall  provide 
that  the  opt-out  is  not  effective  for 
model  years  (as  defined  in  part  85, 
subpart  X),  that  commence  prior  to  this 
effiective  date. 

(5)  In  a  non-violating  state  that  opts 
out  pursuant  to  paragraph  (e)(4)  of  this 
section,  obligations  under  National  LEV 
shall  be  unaffected  for  covered 
manufacturers  until  the  effective  date  of 
the  non-violating  state's  opt-out.  Upon 
the  effective  date  of  the  state's  opt-out, 
in  that  state  covered  manufacturers  shall 
comply  with  any  state  standards  and 
other  requirements  in  effect  pursuant  to 
section  177  of  the  Clean  Air  Act  or,  if 
such  state  standards  are  not  in  effect, 
with  all  requirements  that  would  apply 
to  a  manufactiuer  that  had  not  opted 
into  the  National  LEV  program, 
including  all  applicable  standards  and 
other  requirements  promulgated  imder 
title  U  of  the  Clean  Air  Act  (42  U.S.C. 
7521  et  seq.). 

(6)  In  a  non-violating  state  that  has 
not  opted  out,  obligations  under 
National  LEV  shall  be  unaffected  for 
covered  manufacturers. 

(0  Conditions  allowing  manufacturer 
opt-outs — failure  to  submit  SIP  revision. 
A  covered  manufacturer  may  opt  out  of 
National  LEV  if  a  covered  state  fails  to 
submit  a  National  LEV  SIP  revision  on 
the  date  specified  in  §  86.1705(g).  For 
purposes  of  this  paragraph  (f),  such  a 


state  shall  be  called  the  "violating 
state." 

(1)  A  covered  manufacturer  may  opt 
out  any  time  after  the  violating  state 
misses  the  deadline  for  its  National  LEV 
SIP  revision,  provided  that  EPA  has  not 
received  a  National  LEV  SIP  revision 
from  the  violating  state  prior  ts-EPA's 
receipt  of  the  manufacturer's  opt-out 
notification.  If  a  manufactxirer  opts  out 
within  180  calendar  days  from  the 
deadline  for  the  state  to  submit  its 
National  LEV  SIP  revision,  the  opt-out 
must  be  conditioned  on  the  state  not 
submitting  a  National  LEV  SEP  revision 
within  180  calendar  days  from  the 
deadline  for  such  SIP  revision.  If  the 
state  submits  such  a  SIP  revision  within 
the  180-day  period,  any  manufacturer 
opt-outs  under  this  paragraph  (f)  would 
be  invalidated  and  would  not  come  into 
effect.  An  opt-out  under  this  paragraph 
(f)  shall  be  efiiactive  no  earlier  than 
model  year  2000  (or  model  year  2001  if 
the  violating  state  is  the  District  of 
Columbia,  New  Hampshire,  Delaware, 
or  Virginia)  or  the  model  year  named  for 
the  calendar  year  following  the  calendar 
year  in  which  EPA  receives  the  opt-out 
notification,  whichever  is  later. 

(2)  For  a  manufacturer  that  opts  out 
under  this  paragraph  (f),  as  of  model 
year  2000  (or  model  year  2001  if  the 
violating  state  is  the  District  of 
Columbia,  New  Hampshire,  Delaware, 
or  Virginia)  or  the  model  year  named  for 
the  calendar  year  following  the  calendar 
year  in  which  EPA  receives  the  opt-out 
notification,  whichever  is  later,  the 
violating  state  shall  no  longer  be 
included  in  the  applicable  trading 
region  for  purposes  of  calculating  that 
manufacturer's  compliance  with  the 
fleet  average  NMCX^  standards  under 

§  86.1710  and  the  manufacturer  does  not 
have  to  comply  with  §86.1711  for 
vehicles  sold  in  the  violating  state. 
Beginning  in  that  model  year  and  until 
the  manufacturer's  opt-out  becomes 
effective,  the  National  LEV  program 
allows  a  manufacturer  that  has  opted 
out  under  this  paragraph  (f)  to  certify 
and  produce  for  sale  vehicles  meeting 
the  exhaust  emission  standards  of 
§  86.096-8(a)(l)(i)  and  subsequent  • 
model  year  provisions  or  §  86.097- 
9(a)(l)(i)  and  subsequent  model  year 
provisions  in  the  violating  state.  For 
model  years  in  which  vehicles  sold  in 
the  Violating  state  do  not  count  towards 
the  National  LEV  NMOG  average,  in 
calculating  emission  reductions  from 
new  motor  vehicles  creditable  for  state 
implementation  plan  requirements,  the 
violating  state's  emissions  reductions 
shall  be  based  on  the  emissions 
standards  of  §§86.09&-«(a)(l)(i). 
86.097-9(a)(l)(i),  and  subsequent  model 
year  provisions,  and  shall  not  be  based 
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on  the  National  LEV  standards, 
provided  that  vehicles  sold  in  the 
violating  state  aij^  certified  to  Tier  1 
levels  when  sold  in  that  state.  National 
LEV  obligations  in  the  violating  state 
remain  unchanged  for  those 
manufacturers  3i«t  do  not  opt  out  based 
on  this  conditioiil 

(3)  Uppn  the  effective  date  of  a 
manufactiuer's  opt-out  under  this 
paragraph  (f),  in  ftny  covered  state  that 
is  not  a  violating  state  under  this 
paragraph  (f),  th^t^ manufacturer  shall  be 
subject  to  all  reqifirements  (except  ZEV 
Mandates)  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
appUcable  standards  and  other 
requirements  promulgated  under  title  II 
of  the  Clean  Air  Act  and  any  state 
standards  and  other  requirements 
(except  ZEV  Maijdates)  in  effect 
pursuant  to  secti<)h  177  of  the  Clean  Air 
Act  (42  U.S.C.  7907).  For  any  state 
Section  177  Progr»m  that  allowed 
National  LEV  as  k  {compliance 
alternative  and  wjis  adopted  by  a  non- 
violating  state  at  I^ast  two  years  before 
the  effective  date  6f  a  manufacturer's 
opt-out.  a  manufacturer  waives  its  right 
under  section  177  of  the  Clean  Air  Act 
to  two  years  of  le^d  time  to  the  extent 
that  the  effective  ijate  of  its  opt-out 
provides  for  less  ^ian  two  years  of  lead 
time  and  to  the  e»ent  such  a  waiver  is 
necessary.  With  rfejspect  to  ZEV 
Mandates,  the  manufacturer  will  not  be 
deemed  to  have  waived  its  two-year 
lead  time  under  settion  177  of  the  Clean 
Air  Act.  A  manufifcturer  shall  not  be 
subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 


85.  subpart  X)  th 
years  after  the  dal 
the  manufacturer' 


commences  two 
ofEPA's  receipt  of 
P  opt-out  notice. 

(4)  If  a  covered  laanufacturer  opts  out 
under  this  paragraph  (f).  any  covered 
state  that  is  not  a  Violating  state  under 
paragraph  (e).  (0,  (i)  or  (h)  of  this 
section  may  opt  o^  within  90  calendar 
days  of  EPA's  receipt  of  the 
manufacturer's  opjt»out  notification.  The 
state's  opt-out  notification  shall  specify 
an  effective  date  fot  the  state's  opt-out 
no  earlier  than  tw©  calendar  years  after 
the  date  ofEPA's  receipt  of  the  state's 
opt-out  notification  and  shall  provide 
that  the  opt-out  is  ||iot  effective  for 
model  years  (as  defined  in  part  85. 
subpart  X),  that  commence  prior  to  this 
effective  date.        j  i 

(5)  In  a  non-violeung  state  that  opts 
out  pursuant  to  paragraph  tf)(4)  of  this 
section,  obligations  under  National  LEV 


shall  be  unaffected 
manufacturers  unt 


the  non-violating  st  jte's  opt-out.  Upon 
the  effective  date  of  the  state's  opt-out. 


'or  covered 

the  effective  date  of 


in  that  state  covered  manufacturers  shall 
comply  with  any  state  standards  and 
other  requirements  in  effect  pursuant  to 
section  177  of  the  Clean  Air  Act  or.  if 
such  state  standards  are  not  in  effect, 
with  all  requirements  that  would  apply 
to  a  manufacturer  that  had  not  opted 
into  the  National  LEV  program, 
including  all  applicable  standards  and 
other  requirements  promulgated  imder 
title  n  of  the  Qean  Air  Act  (42  U.S.C. 
7521  et  seq.). 

(6)  In  a  non-violating  state  that  has 
#not  opted  out.  obligations  under 
National  LEV  shall  be  unaffected  for 
covered  manufacturers. 

(g)  Conditions  allowing  manufacturer 
opt-outs— inadequate  National  LEV  SIP 
submission.  A  covered  manufacturer 
may  opt  out  of  National  LEV  if  EPA 
disapproves  a  covered  state's  National 
LEV  SIP  submission  or  finds  that  it  fails 
to  meet  the  requirements  for  a  National 
LEV  SIP  revision  set  forth  in 
§  86.1705(g)  or  if  EPA  has  not  taken 
final  action  regarding  such  a  SEP 
submission  and  more  than  one  year  has 
passed  since  such  SIP  submission  was 
submitted  to  EPA.  For  purposes  of  this 
paragraph  (g),  such  a  state  shall  be 
called  the  "violating  state." 

(1)  A  covered  manufacturer  may  opt 
out  any  time  after  EPA  has  disapproved 
a  state's  National  LEV  SIP  submission  or 
found  that  it  does  not  meet  the 
requirements  of  §  86.1705(g),  provided 
that  EPA  has  not  subsequently  approved 
a  revised  National  LEV  SIP  revision 
from  that  state  and  foimd  that  the  SIP 
revision  meets  the  requirements  of 
§  86.1705(g).  A  covered  manufacturer 
may  also  opt  out  any  time  after  one  year 
EPA's  receipt  of  a  state's  National  LEV 
SIP  submission,  provided  that  EPA  has 
not  approved  the  revision  or  has  not 
found  that  the  SIP  revision  meets  the 
requirements  of  §86. 1705(g).  An  opt-out 
under  this  condition  shall  be  effective 
no  earlier  than  the  model  year  named 
for  the  calendar  year  following  the 
calendar  year  in  which  the  EPA  receives 
the  manufacturer's  opt-out  notification. 

(2)  For  a  manufactiuer  that  opts  out 
under  this  paragraph  (g).  as  of  the  model 
year  named  for  the  calendar  year 
following  the  calendar  year  in  which 
EPA  receives  the  opt-out  notification, 
the  violating  state  shall  no  longer  be 
included  in  the  applicable  trading 
region  for  purposes  of  calculating  that 
manufacturer's  compliance  with  the 
fleet  average  NMOG  standards  under 
§86.1710  and  the  manufacturer  does  not 
have  to  comply  with  §  86.1711  for 
vehicles  sold  in  the  violating  state. 
Beginning  in  that  model  year  and  until 
the  manufacturer's  opt-out  becomes 
effective,  the  National  LEV  program 
allows  a  manufacturer  that  has  opted 


out  under  this  paragraph  (g)  to  certify 
and  produce  for  sale  vehicles  meeting 
the  exhaust  emission  standards  of 
§  86.096-8(a)(l)(i)  and  subsequent 
model  year  provisions  or  §  86.097- 
9(a)(l)(i)  and  subsequent  model  year 
provisions  in  the  violating  state.  For 
model  years  in  which  vehicles  sold  in 
the  violating  state  do  not  count  towards 
the  National  LEV  NMOG  average,  in 
calculating  emission  reductions  ft-om 
new  motor  vehicles  creditable  for  state 
implementation  plan  requirements,  the 
violating  state's  emissions  reductions 
shall  be  based  on  the  emissions 
standards  of  §§  86.096-8(a)(l)(i), 
86.097-9(a)(l)(i).  and  subsequent  model 
year  provisions,  and  shall  not  be  based 
on  the  National  LEV  standards, 
provided  that  vehicles  sold  in  the 
violating  state  are  certified  to  Tier  1 
levels  when  sold  in  that  state.  National 
LEV  obligations  in  the  violating  state 
remain  unchanged  for  those 
manufacturers  that  do  not  opt  out  based 
on  this  condition. 

(3)  Upon  the  effective  date  of  a 
manufacturer's  opt-out  under  this 
paragraph  (g).  in  any  covered  state  that 
is  not  a  violating  state  under  this 
paragraph  (g),  that  manufacturer  shall  be 
subject  to  all  requirements  (except  ZEV 
Mandates)  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  other 
requirements  promulgated  under  title  II 
of  the  Clean  Air  Act  and  any  state 
standards  and  other  requirements 
(except  ZEV  Mandates)  in  effect 
pursuant  to  section  177  of  the  Clean  Air 
Act  (42  U.S.C.  7507).  For  any  state 
Section  177  Program  that  allowed 
National  LEV  as  a  compliance 
alternative  and  was  adopted  by  a  non- 
violating  state  at  least  two  years  before 
the  effective  date  of  a  manufacturer's 
opt-out.  a  manufacturer  waives  its  right 
under  section  177  of  the  Clean  Air  Act 
to  two  years  of  lead  time  to  the  extent 
that  the  effective  date  of  its  opt-out 
provides  for  less  than  two  years  of  lead 
time  and  to  the  extent  such  a  waiver  is 
necessary.  With  respect  to  ZEV 
Mandates,  the  manufacturer  will  not  be 
deemed  to  have  waived  its  two-year 
lead  time  under  section  177  of  the  Clean 
Air  Act.  A  manufacturer  shall  not  be 
subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 
85,  subpart  X)  that  commences  two 
years  after  the  date  of  EPA's  receipt  of 
the  manufacturer's  opt-out  notice. 

(4)  If  a  covered  manufacturer  opts  out 
under  this  paragraph  (g),  any  covered 
state  that  is  not  a  violating  state  under 
paragraph  (e),  (0.  (g)  or  (h)  of  this 
section  may  opt  out  within  90  calendar 
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days  of  EPA 's  receipt  of  the 
manufecturer's  opt-out  notification.  The 
state's  opt-out  notification  shall  specify 
an  effective  date  for  the  state's  opt-out 
that  is  no  earlier  than  two  calendar 
years  after  the  date  of  EPA's  receipt  of 
the  state's  opt-out  notification  and  shall 
provide  that  the  opt-out  is  not  effective 
for  model  years  (as  defined  in  part  85, 
subpart  X  that  commence  prior  to  this 
efEective  date. 

(5)  In  a  non-violating  state  that  opts 
out  pursuant  to  paragraph  (g)(4)  of  this 
section,  obligations  imder  National  LEV 
shall  be  unaffected  for  covered 
manufacturers  imtil  the  effective  date  of 
the  non-violating  state's  opt-out.  Upon 
the  effective  date  of  the  state's  opt-out, 
in  that  state  covered  manufactiuers  shall 
comply  with  any  state  standards  and 
other  requirements  in  effect  piusuant  to 
section  177  of  the  Clean  Air  Act  or,  if 
such  state  standards  are  not  in  effect, 
with  all  requirements  that  would  apply 
to  a  manufocturer  that  had  not  opted 
into  the  National  LEV  program, 
including  all  applicable  standards  and 
other  requirements  promulgated  under 
title  n  of  the  Clean  Air  Act  (42  U.S.C. 
7521  et  seq.). 

(6)  In  a  non-violating  state  that  has 
not  opted  out,  obligations  under 
National  LEV  shall  be  unaffected  for 
covered  manufacturers. 

(h)  Conditions  allowing  manufacturer 
opt-outs — adoption  of  a  ZEV  Mandate. 
A  covered  manufacturer  to  which  a  ZEV 
Mandate  might  apply  may  opt  out  of 
National  LEV  if  a  covered  state  without 
an  Existing  2£V  Mandate  takes  final 
action  such  that  it  has  in  its  regulations 
or  state  law  a  ZEV  Mandate  that  allows 
National  LEV  as  a  compliance 
alternative  that  would  be  effective 
during  the  state's  commitment  to 
National  LEV.  For  purposes  of  this 
paragraph  (h),  such  a  state  shall  be 
called  the  "violating  state." 

(1)  A  covered  manufacturer  may  opt 
out  any  time  after  the  violating  state 
takes  the  final  action,  provided  that  the 
violating  state  has  not  withdrawn  or 
otherwise  nullified  the  relevant  final 
action  prior  to  EPA's  receipt  of  the  opt- 
out  notification.  An  opt-out  under  this 
opt-out  condition  shall  be  effective  no 
earlier  than  the  model  year  named  for 
the  calendar  year  followitig  the  calendar 
year  in  which  EPA  receives  the 
manufactiu«r's  opt-out  notification. 

(2)  For  a  manufacturer  that  opts  out 
under  this  paragraph  (h),  as  of  the 
model  year  named  for  the  calendar  year 
following  the  calendar  year  in  which 
EPA  receives  the  opt-out  notification, 
the  violating  state  shall  no  longer  be 
included  in  the  applicable  trading 
region  for  purposes  of  calculating  that 
manufacturer's  compliance  with  the 


fleet  average  NMOG  standards  under 
§  86.1710  and  the  manufacturer  does  not 
have  to  comply  with  §86.1711  for 
vehicles  sold  in  the  violating  state. 
Beginning  in  that  model  year  and  until 
the  manufacturer's  opt-out  becomes 
effective,  the  National  LEV  program 
allows  a  manufacturer  that  has  opted 
out  imder  this  paragraph  (h)  to  certify 
and  produce  for  sale  vehicles  meeting 
the  exhaust  emission  standards  of 
§  86.096-8(a)(l)(i)  and  subsequent 
model  year  provisions  or  §  86.097- 
9(a)(l)(i)  and  subsequent  model  year 
provisions  in  the  violating  state.  For 
model  years  in  whfth  vehicles  sold  in 
the  violating  state  do  not  coimt  towards 
the  National  LEV  NMOG  average,  in 
calculating  emission  reductions  fi'om 
new  motor  vehicles  creditable  for  state 
implementation  plan  requirements,  the 
violating  state's  emissions  reductions 
shall  be  based  on  the  emissions 
standards  of  §§  86.096-8(a)(l)(i), 
86.097-9(a)(l)(i),  and  subsequent  model 
year  provisions,  and  shall  not  be  based 
on  the  National  LEV  standards, 
provided  that  vehicles  sold  in  the 
violating  state  are  certified  to  Tier  1 
levels  when  sold  in  that  state.  National 
LEV  obligations  in  the  violating  state 
remain  unchanged  for  those 
manufacturers  that  do  not  opt  out  based 
on  this  condition. 

(3)  Upon  the  effective  date  of  a 
manufacturer's  opt-out  under  this 
paragraph  (h),  in  any  covered  state  that 
is  not  a  violating  state  under  this 
paragraph  (h),  that  manufacturer  shall 
be  subject  to  all  requirements  (except 
ZEV  Mandates)  that  would  apply  to  a 
manufacturer  that  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  other 
requirements  promulgated  under  title  II 
of  the  Clean  Air  Act  and  any  state 
standards  and  other  requirements 
(except  ZEV  Mandates)  in  effect 
pursuant  to  section  177  of  the  Clean  Air 
Act  (42  U.S.C.  7507).  For  any  state 
Section  177  Program  that  allowed 
National  LEV  as  a  compliance 
alternative  and  was  adopted  by  a  non- 
violating  state  at  least  two  years  before 
the  effective'  date  of  a  manufactiu^r's 
opt-out,  a  manufactiu«r  waives  its  right 
under  section  1 77  of  the  Clean  Air  Act 
to  two  years  of  lead  time  to  the  extent 
that  the  effective  date  of  its  opt-out 
provides  for  less  than  two  years  of  lead 
time  and  to  the  extent  such  a  waiver  is 
necessary.  With  respect  to  ZEV 
Mandates,  the  manufacturer  will  not  be 
deemed  to  have  waived  its  two-year 
lead  time  under  section  177  of  the  Clean 
Air  Act.  A  manufacturer  shall  not  be 
subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 


until  the  model  year  (as  defined  in  part 
85,  subpart  X)  that  commences  two 
years  after  the  date  of  EPA's  receipt  of 
the  manufacturer's  opt-out  notice. 

(4)  If  a  covered  manufacturer  opts  out 
under  this  paragraph  (h),  any  covered 
state  that  is  not  a  violating  state  under 
paragraph  (e),  (f),  (g)  or  (h)  of  this 
section  may  opt  out  within  90  calendar 
days  of  EPA's  receipt  of  the 
manufacturer's  opt-out  notification.  The 
state's  opt-out  notification  shall  specify 
an  effective  date  for  the  state's  opt-out 

» that  is  no  earlier  than  two  calendar 
years  after  the  date  of  EPA's  receipt  of 
the  state's  opt-out  notification  and  shall 
provide  that  the  opt-out  is  not  effective 
for  model  years  (as  defined  in  part  85, 
subpart  X)  that  commence  prior  to  this 
effective  date. 

(5)  In  a  non-violating  state  that  opts 
out  pursuant  to  paragraph  (h)(4)  of  this 
section,  obligations  under  National  LEV 
shall  be  unaffected  for  covered 
manufiacturers  imtil  the  effective  date  of 
the  non-violating  state's  opt-out.  Upon 
the  effective  date  of  the  state's  opt-out, 
in  that  state  covered  manufacturers  shall 
comply  with  any  state  standards  and 
other  requirements  in  effect  pursuant  to 
section  177  of  the  Clean  Air  Act  or,  if 
such  state  standards  are  not  in  effect, 
with  all  requirements  that  would  apply 
to  a  manufacturer  that  had  not  opted 
into  the  National  LEV  program, 
including  all  applicable  standards  and 
other  requirements  promulgated  under 
title  n  of  the  Clean  Air  Act  (42  U.S.C. 
7521  et  seq.). 

(6)  In  a  non-violating  state  that  has 
not  opted  out,  obligations  under 
National  LEV  shall  be  unaffected  for 
covered  manufacturers. 

(i)  Conditions  allowing  manufacturer 
opt-outs — EPA  failure  to  consider  in-use 
fuel  issues.  A  covered  manufacturer  may 
opt  out  of  National  LEV  if  EPA  does  not 
meet  its  obligations  related  to  fuel  sulfur 
effects,  as  those  obligations  are  set  forth 
in  paragraph  (i)(7)  of  this  section. 

(1)  A  manufacturer  may  request  in 
writing  that  EPA  consider  taking  a 
specific  action  with  regard  to  a  fuel 
sulfur  effect  described  in  paragraph 
(i)(7)  of  this  section.  The  request  must 
identify  the  alleged  fuel  sulfur  related 
problem,  demonstrate  that  the  problem 
exists  and  is  caused  by  in-use  fiiel  sulfur 
levels,  ask  EPA  to  consider  taking  a 
specific  action,  and  demonstrate  the 
emissions  impact  of  the  requested 
change.  Within  60  calendar  days  of 
EPA's  receipt  of  the  manufacturer's 
request,  EPA  must  consider  the 
manufacturer's  request  and  respond  to  it 
in  writing,  stating  the  Agency's  decision 
and  explaining  the  basis  for  the 
decision.  The  date  of  EPA's  response  is 
the  date  the  response  is  signed. 
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(2)  If  EPA  faiU  to  respond  to  a 
manufacturer's  request  within  the  time 
provided,  the  covered  manufacturer  that 
submitted  the  request  may  opt  out 
within  180  calendar  days  of  the 
deadline  for  thd  pPA  response.  (If  such 
a  manufacturerjdpts  out,  other 
manufacturers  ^at  did  not  submit 
requests  may  alisD  opt  out  pursuant  to 
paragraph  (j)  of  this  section.)  An  opt-out 
notification  under  this  paragraph  (i)  is 
not  valid  if  recejiVed  by  EPA  after  EPA 
responds  to  theii|Bquest,  even  if  EPA 
responds  after  t|iB  expiration  of  the  60- 
day  EPA  deadline.  An  opt-out  under 
this  paragraph  (1)  shall  be  effective  no 
earlier  than  the  model  year  named  for 
the  calendar  yeat  following  the  calendar 
year  in  which  EPA  receives  the 
manufacturer's  ^pt-out  notification. 

(3)  Upon  the  acfective  date  of  a 
manufacturer's  ppt-out  under  this 
paragraph  (i),  thja  manufacturer  shall  be 
subject  to  all  reqikirements  (except  ZEV 
Mandates)  that  ^uld  apply  to  a 
manufacturer  thai  had  not  opted  into 
the  National  LEV  program,  including  all 
applicable  standards  and  other 
requirements  promulgated  under  title  II 
of  the  Clean  Air  ^ct  (42  U.S.C.  7521  et 
seq.)  and  any  stajtb  standards  and  other 
requirements  (ejiiiept  ZEV  Mandates)  in 
effect  pursuant  to  section  177  of  the 
Clean  Air  Act  (42  U.S.C.  7507).  For  any 
state  Section  177  Program  that  allowed 
National  LEV  as  U  compUance 
alternative  and  vjrks  adopted  at  least  two 
years  before  the  ^ffertive  date  of  a 
manufacturer's  ojpt-out,  a  manufaaurer 
waives  its  right  liider  section  177  of  the 
Clean  Air  Act  to  |tivo  years  of  lead  time 
to  the  extent  that  (he  effective  date  of  its 
opt-out  provides  for  less  than  two  years 
of  lead  time  and  t^  the  extent  such  a 
waiver  is  necessary.  With  respect  to 
ZEV  Mandates,  the  manufacturer  will 
not  be  deemed  to  have  waived  its  two- 
year  lead  time  ui^der  section  177  of  the 
Clean  Air  Act.  A  kjanufacturer  shall  not 
be  subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 
85,  subpart  X)  th^t  commences  two 
years  after  the  dat4  of  EPA's  receipt  of 
the  manufacturer  3  opt-out  notice. 

(4)  If  a  covered  manufacturer  opts  out 
under  this  paragraph  (i).  any  covered 
state  that  is  not  a  Wolating  state  under 
paragraph  (e),  (f),  ik)  or  (h)  of  this 
section  may  opt  okit  within  90  calendar 
days  of  EPA's  recilpt  of  the 
manufacturer's  odlf-out  notification.  The 
state's  opt-out  notshcation  shall  specify 
an  effective  date  for  the  state's  opt-out 
that  is  no  earlier  (tmn  two  calendar 
years  after  the  date  of  EPA's  receipt  of 
the  state's  opt-out  ikotification  and  shall 
provide  that  the  opt  out  is  not  effective 
for  model  years  (as  defined  in  part  85, 


Register  /  Vol.  63.  No.  4  /  Wednesday.  January  7,  1998  /  Rules  and  Regulations 


975 


subpart  X),  that  commence  prior  to  this 
effective  date. 

(5)  In  a  state  that  opts  out  pureuant  to 
paragraph  (i)(4)  of  this  section. 
oWigations  under  National  LEV  shall  be 
unaffected  for  covered  manufactiirera 
until  the  effective  date  of  the  state's  opt- 
out.  Upon  the  effective  date  of  the 
state's  opt-out,  in  that  state  covered 
manufacturers  shall  comply  with  any 
state  standards  and  other  requirements 
in  effect  pursuant  to  section  177  of  the 
Clean  Air  Act  or,  if  such  state  standards 
are  not  in  effect,  with  all  requirements 
that  would  apply  to  a  manufacturer  that 
had  not  opted  into  the  National  LEV 
program,  including  all  applicable 
standards  and  other  requirements 
promulgated  under  title  II  of  the  Clean 
Air  Act  (42  U.S.C.  7521  et  seq.). 

(6)  In  a  state  that  has  not  opted  out. 
obligations  under  National  LEV  shall  be 
unaffected  for  covered  manufacturers. 

(7)  Following  are  the  actions  that  a 
manufacturer  may  request  EPA  to 
consider  under  paragraph  (i)(i)  of  this 
section: 

(i)  During  the  certification  process 
and  upon  a  manufacturer's  written 
request,  EPA  will  consider  allowing  the 
use  of  an  on-board  diagnostic  system  (as 
required  by  §  86.1717),  that  funcUons 
properly  on  low  sulfur  gasoline,  but 
indicates  sulfur-induced  passes  when 
exposed  to  high  sulfur  gasoline. 

(ii)  Upon  a  manufacturer's  written 
request,  if  vehicles  exhibit  illuminations 
of  the  emission  control  diagnostic 
system  malfunction  indicator  light  (as 
defined  in  §86.094-17(c))  due  to  high 
sulfur  gasoline,  EPA  will  consider 
allowing  modifications  to  such  vehicles 
on  a  case-by-case  basis  so  as  to 
eliminate  the  sulfur-induced 
illumination. 

(iii)  Upon  a  manufacturer's  written 
request,  prior  to  in-use  testing,  that 
presents  information  to  EPA  regarding 
pre-conditioning  procedures  designed 
solely  to  remove  the  effects  of  high 
sulfur  fi-om  currently  available  gasoline, 
EPA  will  consider  allowing  such 
procediu^s  on  a  case-by-case  basis. 

(j)  Conditions  allowing  manufacturer 
opt-outs — OTC  State  or  manufiicturer 
opts  out.  A  covered  manufacturer  may 
opt  out  of  National  LEV  if  a  covered 
state  or  another  covered  manufacturer 
opts  out  of  the  National  LEV  program, 
pursuant  to  this  section. 

(1)  If  a  covered  manufactiu^r's  opt-out 
under  this  paragraph  (j)  is  based  on  a 
covered  state's  or  covered 
manufacturer's  opt-out  under  paragraph 
(e),(f),(g),(h).(i),(j)or(k)ofthis 
section,  the  manufacturer  may  opt  out 
within  90  calendar  days  of  EPA's  receipt 
of  the  underlying  state's  or 
manufacturer's  opt-out  notification.  If  a 


manufacturer's  opt-out  under  this 
paragraph  (j)  is  based  on  a 
manufactiuvr's  opt-out  under  paragraph 
(d)  of  this  section,  the  manufacturer  may 
only  opt  out  within  90  calendar  days  of 
the  date  of  either  an  EPA  finding  or  a 
judicial  ruling  that  the  opt-out  under 
paragraph  (d)  of  this  section  is  valid.  An 
opt-out  under  this  paragraph  (j)  shall  be 
effective  no  earlier  than  the  model  year 
named  for  the  calendar  year  following 
the  calendar  year  in  which  the  EPA 
receives  the  manufacturer's  opt-out 
notification. 

(2)  Upon  the  effective  date  of  a 
manufacturer's  opt-out  under  this 
paragraph  (j),  in  any  covered  state  that 
manufactiu«r  shall  be  subject  to  all 
requirements  (except  ZEV  Mandates) 
that  would  apply  to  a  manufacturer  that 
had  not  opted  into  National  LEV, 
including  all  applicable  standards  and 
other  requirements  promulgated  under 
title  n  of  the  Clean  Air  Act  and  any  state 
standards  and  other  requirements 
(except  ZEV  Mandates)  in  effect 
pursuant  to  section  177  of  the  Clean  Air 
Act  (42  U.S.C.  7507).  For  any  state 
Section  177  Program  that  allowed 
National  LEV  as  a  compliance 
alternative  and  was  adopted  at  least  two 
years  before  the  effective  date  of  a 
manufacturer's  opt-out^a  manufacturer 
waives  its  right  under  section  177  of  the 
Clean  Air  Act  to  two  years  of  lead  time 
to  the  extent  that  the  effective  date  of  its 
opt-out  provides  for  less  than  two  years 
of  lead  time  and  to  the  extent  such  a 
waiver  is  necessary.  With  respect  to 
ZEV  Mandates,  the  manufacturer  will 
not  be  deemed  to  have  waived  its  two- 
year  lead  time  under  section  177  of  the 
Clean  Air  Act.  A  manufacturer  shall  not 
be  subject  to  any  ZEV  Mandates  (except 
Existing  ZEV  Mandates)  in  OTC  States 
until  the  model  year  (as  defined  in  part 
85,  subpart  X)  that  commences  two 
years  after  the  date  of  EPA's  receipt  of 
the  manufactiu^r's  opt-out  notice. 

(3)  If  a  covered  manufacturer  opts  out 
under  this  paragraph  (j),  any  covered 
state  that  is  not  a  violating  state  under 
paragraph  (e),  (0,  (g)  or  (h)  of  this 
section  may  opt  out  within  90  calendar 
days  of  EPA's  receipt  of  the 
manufacturer's  opt-out  notification.  The 
state's  opt-out  notification  shall  specify 
an  effective  date  for  the  state's  opt-out 
no  earlier  than  two  calendar  years  after 
the  date  of  EPA's  receipt  of  the  state's 
opt-out  notification  and  shall  provide 
that  the  opt-out  is  not  effective  for 
model  years  (as  defined  in  part  85, 
subpart  X),  that  commence  prior  to  this 
effective  date. 

(4)  In  a  state  that  opts  out  pursuant  to 
paragraph  (j)(3)  of  this  section, 
obligations  under  National  LEV  shall  be 
unaffected  for  covered  manufacturers 
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until  the  effective  date  of  the  state's  opt- 
out.  Upon  the  effective  date  of  the 
state's  opt-out.  in  that  state  covered 
manufacturers  shall  comply  with  any 
state  standards  and  other  requirements 
in  efl^ect  pursuant  to  section  177  of  the 
Clean  Air  Act  or,  if  such  state  standards 
are  not  in  effect,  with  all  requirements 
that  would  apply  to  a  manufacturer  that 
had  not  opted  into  the  National  LEV 
program,  including  all  applicable 
standards  and  other  requirements 
promulgated  under  title  II  of  the  Clean 
Air  Act  (42  U.S.C.  7521  et  seq.). 

(5)  In  a  state  that  has  not  opted  out, 
obligations  under  National  LEV  remain 
unaffected  for  covwed  manufacturers. 

(k)  Conditions  allowing  OTC  State 
opt-outs — EPA  finding  of  inequivalency. 
Any  covered  state  may  opt  out  of 
National  LEV  if  EPA  determines  that 
National  LEV  would  not  produce  (or  is 
not  producing)  emissions  reductions  at 
least  equivalent  to  the  OTC  State 
Section  177  Programs. 

(1)  At  any  time  during  National  LEV. 
a  covered  state  may  request  in  writing 
that  EPA  reevaluate  its  inidal 
equivalency  determination  (of  December 
16,  1997)  that  National  LEV  would 
produce  emissions  reductions  at  least 
equivalent  to  the  OTC  State  Section  177 
Programs  that  wftuld  be  operative  in  the 
absence  of  National  LEV.  Within  180 
calendar  days  of  receipt  of  the  state's 
request,  EPA  must  take  final  agency 
action  to  determine  whether  the 
determination  that  National  LEV  will 
produce  at  least  equivalent  emission 
reductions  to  OTC  State  Section  177 
Program  is  still  valid.  These  EPA 
determinations  are  not  rules,  but  are 
nationally  applicable  final  agency 
actions  subject  to  judicial  review 
piusuant  to  section  307(b)  of  the  Clean 
Air  Act  (42  U.S.C.  7607(b)).  In 
reevaluating  its  equivalency 
determination,  EPA  shall  use  the  same 
Mobile  emission  factor  model  and  the 
same  inputs  and  assumptions  (including 
vehicle  miles  traveled,  MOBILESa 
model  inputs,  inspection  and 
maintenance  programs,  reformulated 
gasoline,  and  permanent  migration 
effects)  as  used  in  the  initial 


determination,  with  the  following 
exceptions: 

(i)  In  modeling  the  emission 
reductions  from  National  LEV,  EPA 
shall  use  any  revised  federal  new  motor 
vehicle  standard  or  other  requirement  in 
place  of  the  standard  or  other 
requirement  as  it  existed  when  EPA 
made  its  initial  determination;  and,  to 
the  extent  that  the  modeling  reflects 
EPA's  implementation  of  federal  new 
motor  vehicle  standards  or  other 
requirements,  EPA  shall  take  any 
changes  in  such  implementation  into 
account. 

(ii)  In  modeling  the  emissions 
reductions  that  would  be  achieved 
through  the  OTC  State  Section  177 
Programs  that  would  apply  in  the 
absence  of  National  LEV,  EPA  shall  take 
into  account  all  Section  177  Programs 
adopted  by  OTC  States  (including 
programs  that  allow  National  LEV  as  a 
compliance  alternative)  that  had  been 
adopted  subsequent  to  EPA's  initial 
equivalency  determination.  In 
accounting  for  the  emissions  effect  of 
OTC  State  Section  177  Programs.  EPA 
shall  continue  to  assume  that  all  OTC 
State  Section  177  Programs  have  the 
same  substantive  requirements  used  in 
EPA's  initial  equivalency  determination 
and  shall  not  model  any  effects  of  state 
regulation  of  medium-duty  vehicles  (as 
defined  in  the  California  Code  of 
Regulations,  Title  13,  Division  3, 
Chanter  1,  Article  1,  Section  1900). 

(2)  A  covered  state  may  opt  out  of 
National  LEV  within  90  calendar  days  of 
a  final  EPA  determination  pursuant  to 
paragraph  (k)(l)  of  this  section  that 
National  LEV  would  not  produce  (or  is 
not  producing)  emissions  reductions  at 
least  equivalent  to  OTC  State  Section 
177  Programs.  The  state's  opt-out 
notification  shall  specify  an  effective 
date  for  the  state's  opt-out  that  is  no 
earlier  than  two  calendar  years  after  the 
date  of  EPA's  receipt  of  the  state's  opt- 
out  notification  and  shall  provide  that 
the  opt-out  is  not  effective  for  model 
years  (as  defined  in  part  85,  subpart  X), 
that  commence  prior  to  this  effective 
date. 

(3)  If  a  covered  state  opts  out  based  on 
this  condition,  a  covered  manufacturer 


may  opt  out  of  National  LEV  pursuant 
to  paragraph  (j)  of  this  section. 

(4)  In  a  state  that  opts  out  pursuant  to 
paragraph  (k)(l)  of  this  section, 
obligations  imder  National  LEV  shall  be 
unaffected  for  covered  manufacturers 
until  the  effective  date  of  that  state's 
opt-out.  Upon  the  effective  date  of  the 
state's  opt-out,  in  that  state  covered 
manufacturers  shall  comply  with  any 
state  standards  and  other  requirements 
in  effect  pursuant  to  section  177  of  the 
Clean  Air  Act  or,  if  such  state  standards 
and  other  requirements  are  not  in  effect, 
with  all  lequirements  that  would  apply 
to  a  manufactiuer  that  had  not  opted 
into  the  National  LEV  program, 
including  all  applicable  standards  and 
other  requirements  promulgated  under 
title  n  of  the  Clean  Air  Act  (42  U.S.C. 
7521  et  seq.). 

§86.1708-07    [RMleslgnatadf  88.1708-00 
and  Amended] 

18.  Section  88.1708-97  is 
redesignated  as  §  86.1708-99  and 
amended  by  revising  the  section 
heading,  by  removing  Table  R97-7  and 
redesignating  Tables  R97-1  through 
R97-6  as  Tables  R99-1  through  R99-6, 
by  revising  the  references  "R97-1", 
"R97-2",  "R97-3",  "R97-4",  "R97-5", 
and  "R97-6",  to  read  "R99-1",  "R99- 
2",  "R99-3",  •'R99-4",  "R99-5",  and 
"R99-6",  respectively,  wherever  they 
appear  in  the  section,  by  revising 
paragraphs  (b)(l)(i),  (b)(l)(iii)(B),  and 
(c),  and  by  adding  paragraph  (e)  to  read 
as  follows: 

§  86. 1 708-08    Exhaust  emission  standards 
for  1000  and  later  light-duty  vehicles. 

***** 

(b)(1)  Sta/idards.  (i)  Exhaust 
emissions  from  1999  and  later  model 
year  light-duty  Vehicles  classified  as 
TLEVs,  LEVs,  and  ULEVs  shall  not 
exceed  the  standards  in  Tables  R99-1 
and  R99-2  in  rows  designated  with  the 
applicable  vehicle  emission  category. 
These  standards  shall  apply  equally  to 
certification  and  in-use  vehicles,  except 
as  provided  in  paragraph  (c)  of  this 
section.  The  tables  follow: 


Table  R99-1  .—Intermediate  Useful  Life  (50,000  mile)  Standards  (g/mi)  for  Light-Duty  Vehicles  Classified  as 

.  TLEVs,  LEVs,  AND  ULEVs 


Vehicle  emission  category 


TLEV 
lev  ... 
ULEV 


NMOG 


0.125 
0.075 
0.040 


CX5 


3.4 
3.4 
1.7 


NOx 


0.4 
02 
02 


HCHO 


0.015 
0.015 
0.008 
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Table  R99-2.f-FuLL  Useful  Life  (100,000  mile)  Standards  (g/mi)  for  Ught-Duty  Vehicles  Classified  as  TLEVs 

LEVs.  AND  ULEVs 


tlev 

LEV  .. 

ulev 


Vehicle  emission  category 


NMOG 


0.156 
0.090 
0.055 


CO 


4.2 
4.2 
2.1 


NOx 


0.6 
0.3 
0.3 


HCHO 


0.018 
0.018 
0.011 


PM  (dtesels 
only) 


0.06 
0.06 
0.04 


(iii)*     • 

(B)  The  applijcable  NMOG  emission 
standards  for  Hdxible-fuel  and  dual-fiiel 
light-duty  vel4<:les  when  certifying  the 
vehicle  for  opa^tion  on  gasoline  shall 
be  the  NMOG  standards  in  Tables  R99- 
3  and  R99-4  in  the  rows  designated 
with  the  appliqable  vehicle  emission 
category,  as  follows: 

Table  R99-^3.— Intermediate  Use- 
ful Life  ||50.000  mile)  NMOG 
Standards  (g/mi)  for  Flexible- 
Fuel   AND  I  pUAL-FUEL    LiGHT-DUTY 

Vehicles  Classified  as  TLEVs, 
LEVS,  AND  llpLEVs 


Table   R99-4.— Full   Useful   Life 
(100,000  mile)  NMOG  Standards 

(G/MI)      FOR      FLB(IBLE-FUEL     AND 

Dual-Fuel  Ught-Duty  Vehicles 
Classified  as  TLEVs,  LEVs,  and 
ULEVs 


Vehicle  amission  category 

NMOG 

TLEV 

0.31 

LEV 

ULEV 

0.156 
0.090 

Vehicle  emission  category 


TLEV 
LEV  .. 
ULEV 


NMOG 


0.25 

0.125 

0.075 


(c)  In-use  emission  standards.  (1) 
1999  model  year  light-duty  vehicles 
certified  as  I^s  and  1999  through  2002 
model  year  light^uty  vehicles  certified 
as  ULEVs  shall  meet  the  applicable 
intermediate  and  full  usefiil  life  in-use 
standards  in  paragraph  (c)(2)  of  this 
section,  according  to  the  following 
provisions: 


(i)  (Reserved] 

(ii)  The  applicable  in-use  emission 
standards  for  vehicle  emission 
categories  and  model  years  not  shown 
in  Tables  R99-5  and  R99-6  shall  be  the 
intermediate  and  full  useful  life 
standards  in  paragraph  (b)  of  this 
section. 

(2)  Light-duty  vehicles,  including 
flexible-fuel  Old  dual- fuel  light-duty 
vehicles  when  operated  on  gasoline  and 
on  an  available  fiiel  other  than  gasoline, 
shall  meet  all  intermediate  and  full 
useful  life  in-use  standards  for  the 
apphcable  vehicle  emission  category 
and  model  year  in  Tables  R99-5  and 
R99-6,  as  follows: 


Table  R95^-5.— Intermediate  Useful  LiFEt50,000  mile)  In-Use  Standards  (g/mi)  for  Light-Duty  Vehicles 


Vehicle  emission  category 


Model  year 


NMOG 


CO 


NOx 


HCHO 


LEV... 
ULEV 


1999 

1999-2000 

2001-2002 


0.100 
0.055 
0.055 


3.4 
2.1 
2.1 


0.3 
0.3 
0.3 


0.015 
0.012 
0.008 


Table  R99-6.— Full  Useful  Life  (100,000  mile)  In-Use  Standards  (g/mi)  for  Light-Duty  Vehicles 


Vehicle  emission  category 


Model  year 


NMOG 


CO 


NOx 


HCHO 


LEV... 
ULEV 


1999 
1999-2002 


0.125 
0.075 


4.2 
3.4 


0.4 
0.4 


0.018 
0.008 


(e)  SFTP  Stojidards.  Exhaust 
emissions  front  2001  and  later  model 
year  light-dutyj  Vehicles  shall  meet  the 
additional  SFTf*  standards  in  this 
paragraph  (e)  according  to  the 
implementation  schedules  in  this 
paragraph  (e).  The  standards  set  forth  in 
this  paragraph  (le)  refer  to  exhaust 


emissions  emitted  over  the 
Supplemental  Federal  Test  Procedure 
(SFTP)  as  set  forth  in  subpart  B  of  this 
part  and  collected  and  calculated  in 
accordance  with  those  procedures. 

(1)  Tier  1  vehicles  and  TLEVs.  The     . 
SFTP  exhaust  emission  levels  fi'om  new 
2001  and  subsequent  model  year  light- 
duty  vehicles  certified  to  the  exhaust 


emission  standards  in  §  86.099-8(a)(l)(i) 
and  subsequent  model  year  provisions 
and  light-duty  vehicles  certified  as 
TLEVs  shall  not  exceed  the  standards  in 
Table  R99-7.1,  according  to  the 
implementation  schedule  in  this 
paragraph  (e)(1). 


TAJ^LE  R99-7.1.— SFTP  Exhaust  Emission  Standards  (g/mi)  for  Tier  1  Vehicles  and  TLEVs 


Useful  life 

Fuel  type 

NMHC-i- 
NOx  com- 
posite 

CO 

A/Ctest 

usoetest 

Composite 
option 

Intermediate  .._. 

Gasoline 

0.65 

3.0 

9.0 

3.4 

978 
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Table  R99-7.1.— SFTP  Exhaust  Emission  Standards  (g/Mi)  for  Tier  1  Vehicles  and  TLEVs-Continued 

Useful  life 

Fuel  type 

NMHC* 
NOx  com- 
posite 

CO 

A/Ctest 

usoetest 

Composite 
option 

Diesel  

1.48 
0.91 
2.07 

NA 
3.7 
NA 

9.0 
11.1 
11.1 

3.4 

FuH  

GasoKne 

Diesel 

/ 

4.2 
4.2 

(i)  Phase-in  requirements — 2001  to 
2003  model  years.  For  the  purposes  of 
this  paragraph  (e)(l)(i)  only,  each 
manufacturer's  light-duty  vehicle  and 
light  light-duty  truck  fleet  shall  be 
defined  as  the  total  projected  number  of 
the  following  types  of  vehicles  sold  in 
CaHfomia:  light-duty  vehicles  certified 
to  the  exhaust  emission  standards  in 
§86.099-«(a)(l)(i)  and  subsequent 
model  year  provisions,  and  light  light- 
duty  trucks  certified  to  the  exhaust 
emission  standards  in  §  86.099-9(a)(l)(i) 
and  subsequent  model  year  provisions. 
and  light-duty  vehicles  and  light  light- 
duty  trucks  certified  as  TLEVs.  As  an 
option,  a  manufacturer  may  elect  to 
have  its  total  light-duty  vehicle  and 
light  light-duty  truck  fleet  defined,  for 
the  purposes  of  this  paragraph  {e)(l)(i) 
only,  as  the  total  projected  number  of 
the  manufacturer's  light-duty  vehicles 
and  light  light-duty  trucks,  other  than 
zero  emission  vehicles,  certified  and 
sold  in  California. 

(A)  Manufacturers  of  light-duty 
vehicles  and  light  light-duty  trucks, 
except  low  volume  manufacturers,  shall 
certify  a  minimum  percentage  of  their 
Ught-duty  vehicle  and  light  light-duty 
truck  fleet  according  to  the  following 
phase-in  schedule: 


Model  year 

Percentage 

2001 

2002 „_.. 

25 
50 

2003 

85 

(B)  [Reserved] 

(ii)  Phase-in  requirements— 2004  and 
later  model  years.  For  the  purposes  of 
this  paragraph  (e)(l)(ii)  only,  each 
manufacturer's  Ught-duty  vehicle  and 
light  light-duty  truck  fleet  shall  be 
defined  as  the  total  projected  number  of 
the  following  types  of  vehicles  sold  in 
the  United  States:  Ught-duty  vehicles 
certified  to  the  exhaust  emission 
standards  in  §  86.099-8(a)(l)(i)  and 
subsequent  model  year  provisions,  and 
Ught  Ught-duty  trucks  certified  to  the 
exhaust  emission  standards  in  §  86.099- 
9(a)(l)(i)  and  subsequent  model  year 

E revisions,  and  Ught-duty  vehicles  and 
ght  light-duty  trucks  certified  as 
TLEVs.  As  an  option,  a  manufacturer 
may  elect  to  have  its  total  light-duty 


vehicle  and  light  Ught-duty  truck  fleet 
defined,  for  the  purposes  of  this 
paragraph  (e)(l)(ii)  only,  as  the  total 
projected  number  of  the  manufacturer's 
light-duty  vehicles  and  light  Ught-duty 
trucks,  other  than  zero  emission 
vehicles,  certified  and  sold  in  the 
United  States. 

(A)  In  2004  and  subsequent  model 
years,  manufacturers  of  light-duty 
vehicles  and  Ught  light-duty  trucks, 
including  low  volume  manufacturers, 
shall  certify  100  percent  of  their  Ught- 
duty  vehicle  and  Ught  Ught-duty  truck 
fleet  to  the  standards  in  this  paragraph 
(e)(1). 

(B)  [Reserved) 

(iii)  Phase-in  requirements — vehicles 
sold  outside  California.  Light-duty 
vehicles  and  light  light-duty  trucks  sold 
outside  California  shall  be  certified  to 
the  applicable  emission  standards  in 
this  paragraph  (e)  if  a  vehicle  has  been 
certifed  to  the  emission  standards  in 
this  paragraph  (e)  for  sale  in  California 
and  is  identical  in  the  following 
respects: 

(A)  Vehicle  manufacturer; 

(B)  Vehicle  make  and  model; 

(C)  Cylinder  block  configiuration  (L-6, 
V-8.  and  so  forth); 

(D)  Displacement; 

(E)  Combustion  cycle; 

(F)  Transmission  class;  and 

(G)  Axle  ratio. 

(2)  LEVs  and  ULEVs.  The  SFTP 
standards  in  this  paragraph  (e)(2) 
represent  the  maximum  SFTP  esdiaust 
emissions  at  4.000  miles  +/  -  250  miles 
or  at  the  mileage  determined  by  the 
manufacturer  for  emission  data  vehicles 
in  accordance  with  §86.1726.  The  SFTP 
exhaust  emission  levels  from  new  2001 
and  subsequent  model  year  light-duty 
vehicle  LEVs  and  ULEVs  shall  not 
exceed  the  standards  in  the  following 
table,  according  to  the  implementation 
schedule  in  this  paragraph  (e)(2)(i). 


Table  R99-7.2.— SFTP  Exhaust 
Emission  Standards  (g/mi)  for 
LEVs  AND  ULEVS 


US06Test 

A/CTest 

NMHC-k 
NOx 

CO 

NMHC4- 
NOx 

CO 

0.14 

8.0 

0.20 

2.7 

(i)  Phase-in  requirements— 2001  to 
2003  model  years.  For  the  purposes  of 
this  paragraph  (e)(2)(i)  only,  each 
manufacturer's  light-duty  vehicle  and 
light  Ught-duty  truck  fleet  shall  be 
defined  as  the  total  projected  number  of 
light-duty  vehicles  and  light  Ught-duty 
trucks  certified  as  LEVs  and  ULEVs  sold 
in  California. 

(A)  Manufacturers  of  light-duty 
vehicles  and  Ught  light-duty  trucks, 
except  low  voliune  manufacturers,  shall 
certify  to  the  standards  in  this  paragraph 
(e)(2)  a  minimum  percentage  of  their 
light-duty  vehicle  and  light  light-duty 
truck  fleet  according  to  the  following 
phase-in  schedule: 


Model  year 

Percentage 

2001  .* 

2S 

2002 

SO 

2003 

85 

(B)  Manufacturers  may  use  an 
"Alternative  or  Equivalent  Phase-in 
Schedule"  to  comply  with  the  phase-in 
requirements.  An  "Alternative  Phase- 
in"  is  one  that  achieves  at  least 
equivalent  emission  reductions  by  the 
end  of  the  last  model  year  of  the 
scheduled  phase-in.  Model-year 
emission  reductions  shall  be  calculated 
by  multiplying  the  percent  of  vehicles 
(based  on  die  manufacturer's  projected 
CaUfomia  sales  volume  of  the 
applicable  vehicle  fleet)  meeting  the 
new  requirements  per  model  year  by  the 
number  of  model  years  implemented 
prior  to  and  including  the  last  model 
year  of  the  scheduled  phase-in.  The 
"cumulative  total"  is  Uie  summation  of 
the  model-year  emission  reductions 
(e.g.,  a  four  model-year  25/50/85/100 
percent  phase-in  schedule  would  be 
calculated  as:  (25%*  4  years)  +  (50%*  3 
years)  +  (85%*  2  years)  +  (100%*  1  year) 


UMI 
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=  520).  Any  alternative  phase-in  that 
hesults  in  an  e<^]ial  or  larger  cumulative 
total  than  the  if^uired  cumulative  total 
by  the  end  of  the  last  model  year  of  the 
scheduled  phase-in  shall  be  considered 
acceptable  by  the  Administrator  under 
the  following  conditions:  All  vehicles 
subject  to  the  ^hase-in  shall  comply 
with  the  respedive  requirements  in  the 
last  model  year  lof  the  required  phase-in 
schedule;  and  it  a  manufacturer  uses  the 
optional  phase-In  percentage 
determination  in  paragraph  (e)(l)(i)  of 
this  section,  the  cumulative  total  of 
model-year  emassion  reductions  as 
determined  onlv  for  light-duty  vehicles 
and  light  Iight4duty  trucks  certified  to 
this  paragraph  (e)(2)  must  also  be  equal 
to  or  larger  than  the  required  cumulative 
total  by  end  of  the  2004  model  year. 
Manufacturers  i^all  be  allowed  to 
include  vehicles  introduced  before  the 
first  model  year  of  the  scheduled  phase- 
in  (e.g.,  in  the  Previous  example,  10 
percent  introduced  one  year  before  the 
scheduled  phai^in  begins  would  be 
calculated  as:  (10%*  5  years)  and  added 
to  the  cumulative  total). 

(ii)  Phase-in  ppquirements — 2004  and 
later  model  years.  For  the  purposes  of 
this  paragraph  (e)(2)(ii)  only,  each 
manufacturer's  light-duty  vehicle  and 
light  light-duty  truck  fleet  shall  be 
defined  as  the  tdtal  projected  number  of 
light-duty  vehicles  and  light  light-duty 
trucks  certified  *s  LEVs  and  ULEVs  sold 
in  the  United  States. 

(A)  In  2004  and  subsequent  model 
years,  manufacturers  of  light-duty 
vehicles  and  liut  light-duty  trucks, 
including  low  ydliune  manufacturers, 
shall  certify  100  percent  of  their  light- 
duty  vehicle  and  light  light-duty  truck 
fleet  to  the  standards  in  this  paragraph 
(e)(2).  1 

(iii)  Phase-in  \  tequirements — vehicles 
sold  outside  CoJifomia.  Light-duty 
vehicles  and  ligbt  light-duty  trucks  sold 
outside  Califon^ia  shall  be  certified  to 
the  applicable  ^nission  standards  in 
this  paragraph  li)  if  a  vehicle  has  been 
certifed  to  the  eji|iission  standards  in 
this  paragraph  (d)  for  sale  in  California 
and  is  identical  in  the  following 
respects: 

(A)  Vehicle  manufacturer; 

(B)  Vehicle  make  and  model; 

(C)  Cylinder  l^jock  configiu-ation  (L-^, 
V-8,  and  so  forlh); 

P)  Displacera^t; 

(E)  Combustion  cycle; 

(F)  Transmissibn  class;  and 

(G)  Axle  ratioi. . 

(3)  A/C-on  sp^ific  calibrations.  A/C- 
on specific  calibrations  (e.g.  air  to  fuel 
ratio,  spark  timing,  and  exhaust  gas 
recirculation),  ijiky  be  used  whidi  differ 
from  A/C-off  calibrations  for  given 
engine  operating  conditions  (e.g.,  en^e 


speed,  manifold  pressure,  coolant 
temperature,  air  charge  tempterature, 
and  any  other  parameters).  Such 
calibrations  must  not  unnecessarily 
reduce  the  NMHC+NOx  emission 
control  effectiveness  during  A/C-on 
operation  when  the  vehicle  is  operated 
imder  conditions  which  may  reasonably 
be  expected  to  be  encountered  during 
normal  operation  and  use.  If  reductions 
in  control  system  NMHC+NOx 
effectiveness  do  occur  as  a  result  of  such 
calibrations,  the  manufacturer  shall,  in 
the  Application  for  Certificaticm,  specify 
the  draunstances  under  which  such 
reductions  do  occur,  and  the  reason  for 
the  use  of  such  calibrations  resulting  in 
such  reductions  in  control  system 
effectiveness.  A/C-on  specific  "open- 
loop"  or  "commanded  enrichment"  air- 
fuel  enrichment  strategies  (as  defined 
below),  which  differ  from  A/C-off 
"open-loop"  or  "commanded 
eiuichment"  air-fuel  enrichment 
strategies,  may  not  be  used,  with  the 
following  exceptions:  Cold-start  and 
warm-up  conditions,  or,  subject  to 
Administrator  approval,  conditions 
requiring  the  protection  of  the  vehicle, 
occupants,  engine,  or  emission  control 
hardware.  Other  than  these  exceptions, 
such  strategies  which  are  invokeo  based 
on  manifold  pressure,  engine  speed, 
throttle  position,  or  other  engine 
parameters  shall  use  the  same  engine 
parameter  criteria  for  the  invoking  of 
this  air-fuel  enrichment  strategy  and  the 
same  degree  of  enrichment  regardless  of 
whether  the  A/C  is  on  or  off.  "Open- 
loop"  or  "commanded"  air-fuel 
enrichment  strategy  is  defined  as 
enrichment  of  the  air  to  fuel  ratio       ^ 
beyond  stoichiometry  for  the  purposed 
of  increasing  engine  power  output  and 
the  protection  of  engine  or  emissions 
control  hardware.  However,  "closed- 
loop  biasing."  defined  as  small  changes 
in  the  air-fuel  ratio  for  the  purposes  of 
optimizing  vehicle  emissions  or 
driveability.  shall  not  be  considered  an 
"open-loop"  or  "commanded"  air-fuel 
enrichment  strategy.  In  addition, 
"transient"  air-fuel  eiuichment  strategy 
(or  "tip-in"  and  "tip-out"  eiuichment). 
defined  as  the  temporary  use  of  an  air- 
fuel  ratio  rich  of  stoichiometry  at  the 
beginning  or  duration  of  rapid  throttle 
motion,  shall  not  be  considered  an 
"open-loop"  or  "commanded"  air-fuel 
enrichment  strategy. 

(4)  "Lean-on-cntise"  calibration 
strategies,  (i)  In  the  Application  for 
Certification,  the  manufacturer  shall 
state  whether  any  "lean-on-cruise" 
strategies  are  incorporated  into  the 
vehicle  design.  A  "lean-on-cruise"  air- 
fuel  calibration  strategy  is  defined  as  the 
use  of  an  air-fuel  ratio  significantly 


greater  than  stoichiometry.  during  non- 
deceleration  conditions  at  speeds  above 
40  mph.  "Lean-on-cruise"  air-fiiel 
calibration  strategies  shall  not  be 
employed  during  vehicle  operation  in 
normal  driving  conditions,  including  A/ 
C  usage,  unless  at  least  one  of  the 
following  conditions  is  met: 

(A)  Such  strategies  are  substantially 
employed  during  the  FTP  or  SFTP; 

(B)  Such  strategies  are  demonstrated 
not  to  significantly  reduce  vehicle 
NMHC+NOx  emission  control 
effectiveness  over  the  operating 
conditions  in  which  they  are  employed; 

(C)  Such  strategies  are  demonstrated 
to  be  necessary  to  protect  the  vehicle 
occupants,  engine,  or  emission  control 
hardware. 

(ii)  If  the  manufacturer  proposes  to 
use  a  "lean-on-cruise"  calibration 
strategy,  the  manufacturer  shall  specify 
the  circumstances  under  which  such  a 
calibration  would  be  used,  and  the 
reason  or  reasons  for  the  proposed  use 
of  such  a  calibration. 

(iii)  The  provisions  of  this  paragraph 
(e)(4)  shall  not  apply  to  vehicles 
powered  by  "lean-bum"  engines  or 
diesel-cycle  engines.  A  "lean-bum" 
engine  is  defined  as  an  Otto-cycle 
engine  designed  to  run  at  an  air-fuel 
ratio  significantly  greater  than 
stoichiometry  during  the  large  majority 
of  its  operation. 

(5)  Applicability  to  alternative  fuel 
vehicles.  These  SFTP  standards  do  not 
apply  to  vehicles  certified  on  fuels  other 
than  gasoline  and  diesel  fuel,  but  the 
standards  do  apply  to  the  gasoline  and 
diesel  fuel  oi>eration  of  flexible-fuel 
vehicles  and  dual-fuel  vehicles. 

(6)  Single-roll  electric  dynamometer 
requirement.  For  all  vehicles  certified  to 
the  SFTP  standards,  a  single-roll  electric 
dynamometer  or  a  dynamometer  which 
produces  equivalent  results,  as  set  forth 
in  §  86.108.  must  be  used  for  all  types 
of  emission  testing  to  determine 
compliance  with  the  associated 
emission  standards. 

S86.1709    [Radeslgnatad  as  186.1709-99 
and  Amended] 

19.  Section  86.1709-97  is 
redesignated  as  §  86.1709-99  and 
amended  by  revising  the  section 
heading,  by  removing  Table  R97-14  and 
redesignating  Tables  R97-8  through 
R97-13  as  Tables  R99-8  through  R99- 
13,  by  revising  the  references  "R97-«", 
"R97-9",  "R97-10".  "R97-11",  "R97- 
12",  and  "R97-13"  to  read  "R99-8". 
"R99-9".  "R99-10",  "R99-11".  "R99- 
12",  and  "R99-13",  respectively, 
wherever  they  appear  in  the  section,  by 
revising  paragraphs  (b)(l)(i),  (b)(l)(iii) 
(B),  and  (c).  and  by  adding  paragraph  (e) 
to  read  as  follows: 
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§  86. 1 7O»-09    Exhaust  emission  standards 
for  1999  and  later  light  light-duty  truclts, 

(b)(1)  Standards,  (i)  Exhaust 
emissions  firom  1999  and  later  model 


year  light  light-duty  trucks  classified  as 
TLEVs.  LEVs.  and  ULEVs  shall  not 
exceed  the  standards  in  Tables  R99-8 
and  R99-9  in  rows  designated  with  the 
applicable  vehicle  emission  category 


and  loaded  vehicle  weight.  These 
standards  shall  apply  equally  to 
certification  and  in-use  vehicles,  except 
as  provided  in  paragraph  (c)  of  this 
section.  The  tables  follow: 


Table  R99-8.-Intermediate  Useful  Life  (50,000  mile)  Standards  (g/h/ii)  for  Light  Light-Duty  Trucks 

Classified  as  TLEVs,  LEVs,  and  ULEVs 


Loaded  vehicle  weight 


3751 


3751-6750 


Vehicle  emis- 
sion category 


TLEV 

LEV... 

ULEV 

TLEV 

LEV... 

ULEV 


NMOG 


0.125 
0.075 
0.040 
0.160 
0.100 
0.050 


CO 


3.4 
3.4 
1.7 
4.4 
4.4 
2.2 


NOx 


0.4 
0.2 
0.2 
0.7 
0.4 
0.4 


HCHO 


0.015 
0.015 
0.008 
0.018 
0.018 
0.009 


TABLE  R99-9.-FULL  USEFUL  LIFE  (100.000  MILE)  STANDARDS  (G/MI)  FOR  LIGHT  LiGHT-DUTY  TRUCKS  Cu^SSIFIED  AS 

TLEVs.  LEVs.  and  ULEVs 


Loaded  vehicle  weight 


0-3750 


3751-5750 


Vehicle  emis- 
sion category 


TLEV, 
LEV  ... 
ULEV 
TLEV. 
LEV  ... 
ULEV 


NMOG 


0.156 
0.090 
0.055 
0.200 
0.130 
0.070 


CO 


4.2 
4.2 
2.1 
5.5 
5.5 
2.8 


NOx 


0.6 
0.3 
0.3 
0.9 
0£ 
0.5 


HCHO 


0.018 
0.018 
0.011 
0.023 
0.023 
0.013 


PM(die- 
selsonly) 


0.08 
0.08 
0.04 
0.10 
0.10 
0.05 


(iii)  *   •   * 

(B)  The  applicable  NMOG  emission 
standards  for  flexible-fuel  and  dual-fuel 
light  light-duty  trucks  when  certifying 
the  vehicle  for  operation  on  gasoline 
shall  be  the  NMOG  standards  in  Tables 
R99-10  and  R99-11  in  the  rows 
designated  with  the  applicable  vehicle 
emission  category  and  loaded  vehicle 
weight,  as  follows: 

Table  R99-1 0.— Intermediate  Use- 
ful Life  (50.000  mile)  NMOG 
Standards  (g/mi)  for  Flexible- 
Fuel  and  Dual-Fuel  Light  Light- 
Duty  Trucks  Classified  as 
TLEVs.  LEVs.  and  ULEVs 


Loaded  vehicle 
weight 

Vehicle  emis- 
sion category 

NMOG 

0-3750 

TLEV  

025 

LEV 

0  125 

3751-S750 

ULEV „ 

TLEV  

LEV 

0.075 
0.32 
0  160 

ULEV  

0  100 

Table  R99-11.— Full  Useful  Life 
(100,000  MILE)  NMOG  Standards 
(G/Mi)  FOR  Flexible-Fuel  and 
Dual-Fuel  Light  Light-Duty 
Trucks  Cussified  as  TLEVs 
LEVs.  and  ULEVs 


Loaded  vehicle 
weight 

Vehicle  emis- 
sion category 

NMOG 

♦    0-3750 

TLEV  

0  31 

LEV .... 

0  156 

ULEV 

0090 

3751-5750 

TLEV  

0  40 

LEV 

0  200 

ULEV 

0.130 

(c)  In-use  emission  standards.  (1) 
1999  model  year  light  light-duty  trucks 
certified  as  LEVs  and  1999  through  2001 
model  year  light  light-duty  trucks 
certified  as  ULEVs  shall  meet  the 
applicable  intermediate  and  full  useful 
life  in-use  standards  in  paragraph  (c)(2) 
of  this  section,  according  to  the 
following  provisions: 

(i)  [Reserved] 


(ii)  The  applicable  in-use  emission 
standards  for  vehicle  emission 
categories  and  model  years  not  shown 
in  Tables  R99-12  and  R99-13  shall  be 
the  intermediate  and  full  useful  life 
standards  in  paragraph  (b)  of  this 
section. 

(2)  Light  light-duty  trucks,  including 
flexible-fuel  and  dual-fuel  Ught  light- 
duty  trucks  when  operated  on  gasoline 
and  on  an  available  fuel  other  than 
gasoline,  shall  meet  all  intermediate  and 
full  useful  life  in-use  standards  for  the 
applicable  vehicle  emission  category, 
loaded  vehicle  weight,  and  model  year 
in  Tables  R99-12  and  R99-13.  as 
follows: 


TABLE  R99-12.-INTERMEDIATE  USEFUL  LiFE  (50.000  MILE)  IN-USE  STANDARDS  (G/Ml)  FOR  LIGHT  UGHT-DUTY  TRUCKS 


Loaded  vehicle 
weight 


0-3750 
3751-5750 


Vehicle  emis- 
sion category 


LEV  ... 

ULEV 

LEV... 


Model  year 


1999 

1999-2002 

1999 


NMOG 


0.100 
0.055 
0.130 


CO 


3.4 

2.1 
4.4 


NOx 


0.3 
0.3 
0.5 


HCHO 


"6.015 
0.008 
0.018 
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Table  H99-1 2.— Intermediate  Useful  Ufe  (50,000  mile)  Ir4-USE  Standards  (q/mi)  for  Ught  Ught-Duty 
I  Trucks— Continued 


Loaded  vehidd 
weight 


Vehicle  emis- 
sion category 


ULEV 


Model  year 


199»-2002 


NMOG 


0.070 


CO 


2.8 


NOx 


0.5 


HCHO 


0.009 


Table  Fi^13.— Full  Useful  Ufe  (l  00.000  mile)  In-Use  Standards  (g/mi)  for  Light  Ught-Duty  Trucks 


Loaded  vehicle 
weight 


o-arpo 

3751-57B0 


Vehicle  emis- 
sion category 


LEV... 
ULEV 
LEV ... 
ULEV 


Model  year 


1999 
1999-^002 

1999 
1999-2002 


NMOG 


0.125 
0.075 
0.160 
0.100 


CO 


4.2 

3.4 
5.5 
4.4 


NOx 


0.4 
0.4 
0.7 
0.7 


HCHO 


0.018 
0.011 
0.023 
0.013 


(e)  SFTP  St^\fidards.  Exhaust 
emissions  fro^  2001  and  later  model 
year  light  light^duty  trucks  shall  meet 
the  additional  SFTP  standards  in  this 
paragraph  (e)  according  to  the 
implementati0h  schedules  in  this 
paragraph  (el.iThe  standards  set  forth  in 
this  paragrapl^  (e)  refer  to  exhaust 


emissions  emitted  over  the 
Supplemental  Federal  Test  Procedure 
(SFTP)  as  set  forth  in  subpart  B  of  this 
part  and  collected  and  calculated  in 
accordance  with  those  procedures. 

(1)  Tier  1  vehicles  and  TLEVs.  The> 
SFTP  exhaust  emission  levels  from  new 
2001  and  subsequent  model  year  light 
light-duty  trucks  certified  to  the  exhaust 


emission  standards  in  §e6.099-9(a)(l)(i) 
and  subsequent  model  year  provisions 
and  light  light-duty  trucks  certified  as 
TLEVs  shall  not  exceed  the  standards  in 
Table  R99-14.1.  according  to  the 
implementation  schedule  in  this 
paragraph  (e)(1). 


Ta^e  R99-1 4.1. —SFTP  EXHAUST  EMISSION  Standards  (g/mi)  for  Tier  1  Vehicles  and  TLEVs 


Intermediate  ... 


FuH 


Useful  life 


Fuel  type 


GasoKne 
Diesel  .... 
Gasoline 
Diesel  .... 


LVW(lbs) 


0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-6750 


NMHC4- 
NOx  com- 
posite 


0.65 
1.02 
1.48 

NA 
0.91 
1.37 
2.07 

NA 


CO 


A/Ctest 


3.0 
3.9 
NA 
NA 
3.7 
4.9 
NA 
NA 


US06test 


9.0 
11.6 

9.0 

NA 
11.1 
14.6 
11.1 

NA 


Composite 
option 


3.4 
4.4 
3.4 
NA 
42 
5.5 
42 
NA 


(i)  Phase-in  T\iquirements—2001  to 
2003  model  years.  For  the  purposes  of 
paragraph  (e)(t)(i)  of  this  section  only, 
each  manufacturer's  light-duty  vehicle 
and  light  hght44uty  truck  fleet  shall  be 
defined  as  the  tptal  projected  number  of 
the  following  wpes  of  vehicles  sold  in 
Calfomia:  lighf-iduty  vehicles  certified  to 
the  exhaust  eniission  standards  in 
§  86.099-8(a)(i  j(i)  and  subsequent 
model  year  provisions,  and  light  light- 
duty  trucks  certified  to  the  e^^aust 
emission  standards  in  §  86.099-9(a)(l)(i) 
and  subsequent  model  year  provisions, 
and  light-duty  vehicles  and  light  light- 
duty  trucks  certified  as  TLEVs.  As  an 
option,  a  manufacturer  may  elect  to 
have  its  total  li{^t-duty  vehicle  and 
light  light-duty  truck  fleet  defined,  for 
the  purposes  of  this  paragraph  (e)(l)(i) 
only,  as  the  tot^  projected  number  of 
the  manufactuter's  light-duty  vehicles 
and  light  light-duty  trucks,  other  than 


zero  emission  vehicles,  certified  and 
sold  in  California. 

(A)  Manufacturers  of  light-duty 
vehicles  and  light  light-duty  trucks, 
except  low  volume  manufactiuers,  shall 
certify  a  minimum  percentage  of  their 
light-duty  vehicle  and  Ught  light-duty 
truck  fleet  according  to  the  following 
phase-in  schedule: 


Model  year 

Percentage 

2001  

25 

2002 

SO 

2003 

85 

(B)  [Reserved] 

(ii)  Phase-in  requirements — 2004  and 
later  model  years.  For  the  purposes  of 
paragraph  (e)(l)(ii)  of  this  section  only, 
each  manufacturer's  light-duty  vehicle 
and  light  light-duty  truck  fleet  shall  be 
defined  as  the  total  projected  niunber  of 
the  following  types  of  vehicles  sold  in 
the  United  States:  light-duty  vehicles 


certified  to  the  exhaust  emission 
standards  in  §  86.099-8(a)(l)(i)  and 
subsequent  model  year  provisions,  light 
light-duty  trucks  certified  to  the  exhaust 
emission  standards  in  §  86.099-9(a)(l)(i) 
and  subsequent  model  year  provisions, 
and  light-duty  vehicles  and  light  light- 
duty  trucks  certified  as  TLEVs.  As  an 
option,  a  manufacturer  may  elect  to 
have  its  total  light-duty  vehicle  and 
light  light-duty  truck  fleet  defined,  for 
the  purposes  of  this  paragraph  (e)(l)(ii) 
only,  as  the  total  projected  number  of 
the  manufactiuer's  light-duty  vehicles 
and  light  light-duty  U^lcks,  other  than 
zero  emission  vehicles,  certified  and 
sold  in  the  United  States. 

(A)  In  2004  and  subsequent  model 
years,  manufacturers  of  Ught-duty 
vehicles  and  light  light-duty  trucks, 
including  low  volume  manufacturers, 
shall  certify  100  percent  of  their  light- 
duty  vehicle  and  light  light-duty  truck 
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fleet  to  the  standards  in  this  paraeraph 
(e)(1). 

(B)  [Reserved] 

(iii)  Phase-in  requirements — vehicles 
sold  outside  California.  Light-duty 
vehicles  and  light  light-duty  trucks  sold 
outside  California  shall  be  certified  to 
the  applicable  emission  standards  in 
this  paragraph  (e)  if  a  vehicle  has  been 
certifed  to  the  emission  standards  in 
this  paragraph  (e)  for  sale  in  California 
and  is  identical  in  the  following 
respects: 

(A)  Vehicle  manufactiuer; 

(B)  Vehicle  make  and  model; 

(C)  Cylinder  block  configuration  (L-6, 
V-8,  and  so  forth); 

(D)  EHsplacement; 

(E)  Combustion  cycle; 

(F)  Transmission  class;  and 

(G)  Axle  ratio. 

{2).LEVs  and  ULEVs.  The  SFTP 
standards  in  this  paragraph  (e)(2) 
represent  the  maximum  SFTP  exhaust 
emissions  at  4,000  miles  +/  -  250  miles 
or  at  the  mileage  determined  by  the 
manufacturer  for  emission  data  vehicles 
in  accordance  with  §  86.1726.  The  SFTP 
exhaust  emission  levels*from  new  2001 
and  subsequent  model  year  light  light- 
duty  truck  LEVs  and  ULEVs  shall  not 
exceed  the  standards  in  the  following 
table,  according  to  the  implementation 
schedule  in  this  paragraph  (e)(2). 

Table  R99-1 4.2— SFTP  Exhaust 
Emission  Standards  (g/mi)  for 
LEVs  AND  ULEVs 


usoetest 

A/Ctest 

NMHC  +  NOx 

CO 

NMHC  +  NOx 

CO 

025 

10.5 

0.27  

35 

(i)  Phase-in  requirements — 2001  to 
2003  model  years.  For  the  purposes  of 
this  paragraph  (e)(2)(i)  only,  each 
manufacturer's  light-duty  vehicle  and 
light  light-duty  truck  fleet  shall  be 
defined  as  the  total  projected  number  of 
light-duty  vehicles  and  light  light-duty 
trucks  certified  as  LEVs  and  ULEVs  sold 
in  California. 

(A)  Manufactiuers  of  light-duty 
vehicles  and  light  light-duty  trucks, 
except  low  voliune  manufacturers,  shall 
certify  to  the  standards  in  this  paragraph 
(e)(2)  a  minimum  percentage  of  their 
light-duty  vehicle  and  light  light-duty 
truck  fleet  according  to  &e  following 
phase-in  schedule: 


Model  year 

Percentage 

2001  

2008 

25 
50 

2003 

(B)  Manufacturers  may  use  an 
"Alternative  or  Equivalent  Phase-in 
Schedule"  to  comply  with  the  phase-in 
requirements.  An  "Alternative  Phase- 
in"  is  one  that  achieves  at  least 
equivalent  emission  reductions  by  the 
end  of  the  last  model  year  of  the 
scheduled  phase-in.  Model-year 
emission  reductions  shall  be  calculated 
by  multiplying  the  percent  of  vehicles 
(based  on  the  manufacturer's  projected 
California  sales  volume  of  the 
applicable  vehicle  fleet)  meeting  the 
new  requirements  per  model  year  by  the 
niunber  of  model  years  implemented 
prior  to  and  including  the  last  model 
year  of  the  scheduled  phase-in.  The 
"cumulative  total"  is  the  summation  of 
the  model-year  emission  reductions 
(e.g.,  a  four  model-year  25/50/85/100 
percent  phase-in  schedule  would  be 
calculated  as:  (25%*4  years)+(50%*3 
years)+(85%*2  years)+(100%*l  year)  = 
520).  Any  alternative  phase-in  that 
results  in  an  equal  or  larger  cumulative 
total  than  the  required  ciunulative  total 
by  the  end  of  the  last  model  year  of  the 
scheduled  phase-in  shall  be  considered 
acceptable  by  the  Administrator  under 
the  following  conditions:  All  vehicles 
subject  to  the  phase-in  shall  comply 
with  the  respective  requirements  in  the 
last  model  year  of  the  required  phase-in 
schedule;  and  if  a  manufactiu'er  uses  the 
optional  phase-in  percentage 
determination  in  paragraph  (e)(l)(i)  of 
this  section,  the  ciunulative  total  of 
model-year  emission  reductions  as 
determined  only  for  Ught-duty  vehicles 
and  light  light-duty  trucks  certified  to 
this  paragraph  (eK2)  must  also  be  equal 
to  or  larger  dian  the  required  cumulative 
total  by  the  end  of  the  2004  model  year;* 
Manufacturers  shall  be  allowed  to 
include  vehicles  introduced  before  the 
first  model  year  of  the  scheduled  phase- 
in  (e.g.,  in  the  previous  example,  10 
percent  introduced  one  year  before  the 
scheduled  phase-in  begins  would  be 
calculated  as:  (10% "5  years)  and  added 
to  the  cumulative  total). 

(ii)  Phase-in  requirements— 2004  and 
later  model  years.  For  the  purposes  of 
this  paragraph  (e)(2)(ii)  only,  each 
manufacturer's  light-duty  vehicle  and 
light  light-duty  truck  fleet  shall  be 
defined  as  the  total  projected  number  of 
light-duty  vehicles  and  light  light-duty 
trucks  certified  as  LEVs  and  ULEVs  sold 
in  the  United  States. 

(A)  In  2004  and  subsequent  model 
years,  manufacturers  of  light-duty 
vehicles  and  light  light-duty  trucks, 
including  low  voliune  manufacturers, 
shall  certify  100  percent  of  their  light- 
duty  vehicle  and  light  light-duty  truck 
fleet  to  the  standards  in  this  paraeraph 
(e)(2). 

(B)  [Reserved] 


(iii)  Phase-in  requirements — vehicles 
sold  outside  California.  Light-duty 
vehicles  and  light  light-duty  trucks  sold 
outside  California  shall  be  certified  to 
the  applicable  emission  standards  in 
this  paragraph  (e)  if  a  vehicle  has  been 
certifed  to  the  emission  standards  in 
this  paragraph  (e)  for  sale  in  California 
and  is  identical  in  the  following 
respects: 

(A)  Vehicle  manufacturer; 

(B)  Vehicle  make  and  model; 

(C)  Cylinder  block  configuration  (L-6, 
V-8.  and  so  forth); 

(D)  Displacement; 

(E)  Combustion  cycle; 

(F)  Transmission  class;  and 

(G)  Axle  ratio. 

(3)  A/C-on  specific  calibrations.  A/C- 
on specific  calibrations  (e.g.,  air  to  fuel 
ratio,  spark  timing,  and  exhaust  gas 
recirculation),  may  be  used  whidi  differ 
bom  A/C-off  oilibrations  for  given 
engine  operating  conditions  (e.g.,  engine 
speed,  manifold  pressure,  coolant 
temperature,  air  charge  temperature, 
and  any  other  parameters).  Such 
calibrations  must  not  unnecessarily 
reduce  the  NfMHC+NOx  emission 
control  effectiveness  during  A/C-on 
operation  when  the  vehicle  is  operated 
under  conditions  which  may  reasonably 
be  expected  to  be  encountered  during 
normal  operation  and  use.  If  reductions 
in  control  system  NMHC+NOx 
effectiveness  do  occur  as  a  result  of  such 
calibrations,  the  manufactiuer  shall,  in 
the  Application  for  Certification,  specify 
the  circumstances  under  which  such 
reductions  do  occur,  and  the  reason  for 
the  use  of  such  caUbrations  resulting  in 
such  reductions  in  control  system 
effectiveness.  A/C-on  specific  "open- 
loop"  or  "comlbanded  enrichment"  air- 
fuel  enrichmenf«trategies  (as  defined 
below),  which  differ  from  A/C-off 
"open-loop"  or  "commanded 
enrichment"  air-fiiel  enrichment 
strategies,  may  not  be  used,  with  the 
following  exceptions:  Cold-start  and 
warm-up  conditions,  or,  subject  to 
Administrator  approval,  conditions 
requiring  the  protection  of  the  vehicle, 
occupants,  engine,  or  emission  control 
hardware.  Other  than  these  exceptions, 
such  strategies  which  are  invoked  based 
on  manifold  pressure,  engine  speed, 
throttle  position,  or  other  engine 
parameters  shall  use  the  same  engine 
parameter  criteria  for  the  invoking  of  .. 
this  air-fuel  enrichment  strategy  and  the 
same  degree  of  enrichment  regardless  of 
whether  the  A/C  is  on  or  off.  "Open- 
loop"  or  "commanded"  air-fiiel 
enrichment  strategy  is  defined  as 
enrichment  of  the  air  to  fuel  ratio 
beyond  stoichiometry  for  the  purposes 
of  increasing  engine  power  output  and 
the  protection  of  engine  or  emissions 
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control  hardw^.  However,  "closed- 
loop  biasing,"  defined  as  small  changes 
in  the  air-fuel  ratio  for  the  purposes  of 
optimizing  vefa|icle  emissions  or 
driveability,  sbjall  not  be  considered  an 
"open-loop"  Of  ['commanded"  air-fuel 
enrichment  strategy.  In  addition, 
"transient"  air-jfiuel  enrichment  strategy 
(or  "tip-in"  and  "tip-out"  enrichment), 
defined  as  the  temporary  use  of  an  air- 
fuel  ratio  rich  bf  stoichiometry  at  the 
beginning  or  du^tion  of  rapid  throttle 
motion,  shall  nbt  be  considered  an 
"open-loog^*  or  t'commanded"  air-fuel 
enrichment  stritegy. 

(4)  "Lean-ott'Cniise"  calibration 
strategies,  (i)  In  the  Application  for 
Certification,  the  manufactxuer  shall 
state  whether  any  "lean-on-cruise" 
strategies  are  incorporated  into  the 
vehicle  design.  A  "lean-on-cruise"  air- 
fuel  calibration  strategy  is  defined  as  the 
use  of  an  air-fu^l  ratio  significantly 
greater  than  stoichiometry,  during  non- 
deceleration  conditions  at  speeds  above 
40  mph.  "Lean-on-cruise"  air-fuel 
calibration  strategies  shall  not  be 
employed  during  vehicle  operation  in 
noimal  driving  iQonditions.  including  A/ 
C  usage,  unless  at  least  one  of  the 
following  conditions  is  met: 

(A)  Such  strategies  are  substantially 
employed  during  the  FTP  or  SFTP; 

(B)  Such  stratifies  are  demonstrated 
not  to  significantly  reduce  vehicle 
NMHC+NO,  emission  control 
effectiveness  over  the  operating 
conditions  in  which  they  are  employed; 

(C)  Such  strateigies  are  demonstrated 
to  be  necessary  |tp  protect  the  vehicle 


occupants,  engine,  or  emission  control 
hardware. 

(ii)  If  the  manufactiuer  proposes  to 
use  a  "lean-on-cruise"  calibration 
strategy,  the  manufacturer  shall  specify 
the  circumstances  under^  which  such  a 
calibration  would  be  used,  and  the 
reason  or  reasons  for  the  proposed  use 
of  such  a  calibration. 

(iii)  The  provisions  of  this  paragraph 
(e)(4)  shall  not  apply  to  vehicles 
powered  by  "lean-burn"  engines  or 
diesel-cycle  engines.  A  "lean-bum" 
engine  is  defined  as  an  Otto-cycle 
engine  designed  to  run  at  an  air-fiiel 
ratio  significantly  greater  than 
stoichiometry  during  the  large  majority 
of  its  operation. 

(5)  Applicability  to  alternative  fuel 
vehicles.  These  SFTP  standards  do  not 
apply  to  vehicles  certified  on  fuels  other 
than  gasoline  and  diesel  fuel,  but  the 
standards  do  apply  to  the  gasoline  and 
diesel  fuel  operation  of  flexible-fuel 
vehicles  and  dual-fuel  vehicles. 

(6)  Single-roll  electric  dynamometer 
requirement.  For  all  vehicles  certified  to 
the  SFTP  standards,  a  single-roll  electric 
dynamometer  or  a  d)mamometer  which 
produces  equivalent  results,  as  set  forth 
in  §  86.108,  must  be  used  for  all  types 
of  emission  testing  to  determine 
compliance  with  the  associated 
emission  standards. 

S88.1710-97    [Redesignated  as f 86.1710- 
99  and  Amended] 

20.  Section  86.1710-97  is 
redesignated  as  §86.1710-99  and 
amended  by  redesignating  Tables  R97- 


15  and  R97-16  as  Tables  R99-15  and 
R99-16,  by  revising  the  references 
"R97-15"  and  "R97-16"  to  read  "R99- 
15"  and  "R99-16",  respectively, 
wherever  they  appear  in  the  section,  by 
adding  introductory  text  to  paragraph 
(a),  by  revising  paragraphs  (a)(1). 
(a)(3)(i).  (a)(3)(iii)  (A)  and  (B).  (a)(4)(i). 
(a)(4)(iii)  (A)  and  (B).  {a)(5)(ii).  (b)(4),  (c) 
(1)  and  (2).  (c)(6)  through  (c)(8),  (d), 
(e)(2),  and  (e)(4)(ii),  and  by  adding 
paragraph  (c)(9),  to  read  as  follows: 

§86.1710-99    Fleet  average  nofMiwthane 
organic  gas  exhaust  emission  standards  for 
light-duty  vehicles  and  light  light-duty 
trucks. 

(a)  Fleet  average  NMOG  standards 
and  compliance.  (1)  Each  manufacturer 
shall  certify  light-duty  vehicles  or  light 
light-duty  trucks  to  meet  the  exhaust 
emission  standards  in  this  subpart  for 
TLEVs,  LEVs,  ULEVs.  or  ZEVs.  or  the 
exhaust  emission  standards  of  §  86.096- 
8(a)(l)(i)  and  subsequent  model  year 
provisions  or  §  86.097-9(a)(l)(i)  and 
subsequent  model  year  provisions,  such 
that,  using  the  applicable  intermediate 
useful  Ufe  standards,  the  manufacturer's 
fleet  average  NMOG  values  for  light- 
duty  vehicles  and  light  light-duty  trucks 
sold  in  the  applicable  region  according 
to  the  specifications  of  Tables  R99-15 
and  R99-16  are  less  than  or  equal  to  the 
standards  in  Tables  R99-15  and  R99-16 
in  the  rows  designated  with  the 
applicable  vehicle  type,  loaded  vehicle 
weight,  and  model  year,  as  follows: 


Table  R994 


5— Fleet  Average  Non-Methane  Organic  Gas  Standards  (g/mi)  for  Ught-Duty  Vehicles  and 
Light  Light-Duty  Trucks  Sold  in  the  Northeast  Trading  Region 


Vehldetype 


Light  light-duty  vehides 

sind 

Ljght  light-duty  trudcs 

Light  light-duty  truss 


Table  R99- 16— Fleet 


Light-duty  vehicles 


and 

Light  light-duty  tnMs 

Light  light-duty  truoKs 


Loaded 
vehicle 
weight 


An 


0-3750. 
3751-5750 


Model  year 


1999 
2000 

1999 
2000 


Fleet 
average 
NMOG 


0.148 
0.095 


0.190 
0.124 


Average  Non-Methane  Organic  Gas  Standards  (g/mi)  For  Light-Duty  Vehicles  and 
Light  Light-Duty  Trucks  Sold  in  the  All  States  Trading  Region 


Vehicle  type     ' 


Loaded 
vehicle 
weight 


All 


0-3750. 
3751-5750 


Model  year 


2001  and 
later. 


2001  and 
later. 


Fleet 
average 
NMOG 


0.075 


0.100 
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(3)(i)  Each  manufacturer's  applicable 
fleet  average  NMOG  value  for  all  light 
light-duty  trucks  from  0-3750  lbs. 
loaded  vehicle  weight  and  light-duty 
vehicles  sold  in  the  applicable  region 
according  to  Tables  R99-15  and  R99-16 
shall  be  calculated  in  units  of  g/mi 
NMOG  according  to  the  following 
equation,  where  the  term  "Sold"  means 
sold  in  the  applicable  region  according 
to  Tables  R99-15  and  R99-16.  and  the 
term  "Vehicles"  means  light  light-duty 
trucks  from  0-3750  lbs  loaded  vehicle 
weight  and  light-duty  vehicles:  (((No.  of 
Vehicles  Certifled  to  the  Federal  Tier  1 
Exhaust  Emission  Standards  and 
Sold)x(0.25))+((No.  of  TLEVs  Sold 
excluding  HEVs)x  (0.125))  +((No.  of 
LEVs  Sold  excluding 
HEVs)x(0.75))+((No.  of  ULEVs  Sold 
excluding  HEVs)x(0.040))+(HEV 
contribution  factor))/(Total  No.  of 
Vehicles  Sold,  including  ZEVs  and 
HEVs). 

(A)  For  model  years  1997  through 
2000.  "Vehicles"  in  the  preceding 
equation  shall  include  California- 
certified  vehicles,  including  vehicles 
certified  to  California  Tier  1  standards. 

(B)  For  model  years  2001  and  later, 
"vehicles"  in  the  preceding  equation 
shall  not  include  California-certified 
vehicles  unless  they  are  also  certified 
under  the  National  LEV  program. 

(iii)(A)  For  any  model  year  in  which 
a  manufacturer  certifies  its  entire  fleet  of 
light-duty  vehicles  and  light  light-duty 
trucks  fitjm  0-3750  lbs  LVW  to 
intermediate  useful  life  NMOG  emission 
standards  specified  in  §§86.1708  and 
86.1709  that  are  less  than  or  equal  to  the 
applicable  fleet  average  NMOG  standard 
specified  in  Tables  R99-15  and  R99-16. 
the  manufacturer  may  elect  not  to 
calculate  a  fleet  average  NMOG  value 
for  such  vehicles  for  that  model  year. 

(B)  The  fleet  average  NMOG  value  for 
a  manufacturer  electing  under 
paragraph  (a)(3)(iii)(A)  of  this  section 
not  to  calculate  a  fleet  average  NMOG 
value  shall  be  deemed  to  be  the 
applicable  fleet  average  NMOG  standard 
specified  in  Table  R99-15  or  R99-16  fo'r 
the  applicable  model  year. 
***** 

(4)(i)  Each  manufacturer's  applicable 
fleet  average  NMOG  value  for  all  light 
light-duty  trucks  fit)m  3751-5750  lbs 
loaded  vehicle  weight  sold  in  the 
applicable  region  according  to  Tables 
R99-15  and  R99-16  shall  be  calculated 
in  units  of  g/mi  NMOG  according  to  the 
following  equation,  where  the  term 
"Sold"  means  sold  in  the  applicable 
region  according  to  Tables  R97-15  and 
R97-16.  and  the  term  "Vehicles"  means 


light  light-duty  trucks  &t)m  3751-5750 
lbs  loaded  veUcle  weight:  (((No.  of 
Vehicles  Certified  to  the  Federal  Tier  1 
Exhaust  Emission  Standards  and 
Sold)x(0.32))+((No.  of  TLEVs  Sold 
excluding  HEVs)x(0.160))+((No.  of  LEVs 
Sold  excluding  HEVs)x(0.100))+(No.  of 
ULEVs  Sold  excluding 
HEVs)x(0.050))+(HEV  Contribution 
factor))/(Total  No.  of  Vehicles  Sold, 
including  ZEVs  and  HEVs). 

(A)  For  model  years  1997  through 
2000.  "Vehicles"  in  the  preceding 
equation  shall  include  California- 
certified  vehicles,  including  vehicles 
certified  to  California  Tier  1  standards. 

(B)  For  model  years  2001  and  later, 
"Vehicles"  in  the  preceding  equation 
shall  not  include  CaUfomia-certified 
vehicles  unless  they  are  also  certified 
under  the  National  LEV  program. 

*        *        •        •        * 

(iii)(A)  For  any  model  year  in  which 
a  manufacturer  certifies  its  entire  fleet  of 
light  light-duty  trucks  from  3751-5750 
lbs  LVW  to  intermediate  useful  life 
NMOG  emission  standards  specified  in 
§  86.1709  that  are  less  than  or  equal  to 
the  applicable  fleet  average  NMOG 
requirements  specified  in  Tables  R99- 
15  and  R99-16.  the  manufacturer  may 
elect  not  to  calculate  a  fleet  average 
NMOG  value  for  such  vehicles  for  that 
model  year. 

(B)  The  fleet  average  NMOG  value  for 
a  manufacturer  electing  under 
^  paragraph  (a)(4)(iii)(A)  of  this  section 
not  to  calculate  a  fleet  average  NMOG 
value  shall  be  deemed  to  be  the 
applicable  fleet  average  NMOG  standard 
specified  in  Table  R99-15  or  R99-16  for 
the  applicable  model  year. 
***** 

(5)*   *    • 

(ii)  Adequate  information  includes  the 
number  of  vehicles  purchased,  vehicle 
makes  and  models,  and  the  associated 
engine  families.  A  copy  of  the  letter 
should  be  sent  to:  Director.  Vehicle 
Programs  and  Compliance  Division. 
U.S.  Environmental  Protection  Agency. 
2565  Plymouth  Road.  Ann  Arbor, 
Michigan,  48105. 
***** 

(b)*  *  * 

(4)  For  each  applicable  region  and 
model  year,  a  manufacturer's  available 
credits  or  level  of  debits  shall  be  the 
simi  of  credits  or  debits  derived  from 
the  respective  class  A  and  class  B 
averaging  sets  for  that  region  and  model 
year.  Paragraph  (d)(2)(ii)(C)  of  this 
section  contains  a  special  provision  for 
manufacturers  that  end  model  year  2000 
with  a  debit  balance  in  the  NTR. 

(c)  *  *  * 

(1)  Only  credits  generated  in  the  NTR 
may  be  used  to  offset  NMOG  debits 


inciured  in  the  NTR.  Manufactiirers 
may  use  in  the  ASTR  credits  generated 
in  the  NTR. 

(2)  Only  after  credits  are  earned  may 
they  be  used,  traded,  or  carried  over  to 
another  model  year.  Before  trading  or 
carrying  over  credits  to  the  next  model 
year,  a  manufacturer  must  apply 
available  credits  to  offset  any  of  its 
debits  from  the  same  region,  where  the 
deadline  to  offset  such  debits  has  not 
yet  passed. 
***** 

(6)  Prior  to  model  year  20oT,  low 
volume  manufacturers  may  earn  credits 
in  the  NTR  to  transfer  to  other  motor 
vehicle  manufactiu«rs  for  use  in  the 
NTR  or  the  ASTR,  or  to  bank  for  their 
own  use  in  the  ASTR.  Such  credits  will 
be  calculated  as  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section,  except  that 
the  applicable  fleet  average  NMOG 
standaird  shall  be  0.25  g/mi  NMOG  for 
the  averaging  set  for  li^t  light-duty 
trucks  from  0-3750  lbs  LVW  and  light- 
duty  vehicles  or  0.32  g/mi  NMOG  for 
the  averaging  set  for  light  light-duty 
trucks  from  3751-5750  lbs  LVW.  Credits 
shall  be  discounted  in  accordance  with 
the  provisions  in  paragraph  (c)(4)  of  this 
section. 

(7)  Prior  to  model  year  2001, 
manufacturers  may  earn  credits  in  the 
ASTR  states  that  are  not  in  the  NTR  and 
may  bank  those  credits  for  use  in  the 
ASTR.  Such  credits  vnll  be  calculated  as 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  except  that  the  applicable  fleet 
average  NMOG  standard  shall  be  0.25  g/ 
mi  NMOG  for  the  averaging  set  for  light 
light-duty  trucks  from  0-3750  lbs  LVW 
and  light-duty  vehicles  or  0.32  g/mi 
NMOG  for  the  averaging  set  for  light 
light-duty  trucks  from  3751-5750  lbs 
LVW,  and  "sold"  shall  mean  sold  in  the 
ASTR  states  that  are  not  in  the  NTR. 

(i)  Emission  credits  earned  in  the 
ASTR  states  outside  the  NTR  prior  to 
model  year  2001  shall  be  treated  as 
generated  in  model  year  2001. 

(ii)  In  the  2001  model  year,  a  one-time 
discoimt  rate  of  10  percent  shall  be 
applied  to  all  credits  earned  under  the 
provisions  of  this  paragraph  (c)(7). 

(iii)  These  credits  shall  be  discounted 
in  accordance  with  the  provisions  in 
paragraph  (c)(4)  of  this  section. 

(8)  Manufacturers  may  earn  and  bank 
credits  in  the  NTR  for  model  years  1997 
and  1998.  In  states  without  a  Section 
177  Program  effective  in  model  year 
1997  or  1998,  such  credits  will  be 
calculated  as  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section,  except  that  the 
applicable  fleet  average  NMOG  standard 
shall  be  0.200  g/mi  NMOG  for  the 
averaging  set  for  light  light-duty  trucks 
from  0-3750  lbs  LVW  and  light-duty 
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vehicles  or  0.236  g/mi  NMOG  for  the 
averaging  set  for  light  light-duty  trucks 
from  3751-5750  lbs  LVW.  In  states  that 
opt  into  National  LEV  and  have  a 
Section  177  Pr^iram  e£fective  in  model 
year  1997  or  19S8,  such  credits  will 
equal  the  unusoci  credits  earned  in  those 
states. 

(i)  Emissions  credits  earned  in  the 
NTR  prior  to  thi^  1999  model  year  shall 
be  treated  as  ge^rated  in  the  1999 
model  year.       [ 

(ii)  In  the  199^  model  year,  a  one-time 
discount  rate  o{  10  percent  shall  be 
appUed  to  all  ciedits  earned  under  the 
provisions  of  tbib  paragraph  (c)(8). 

(iii)  These  credits  shall  be  discounted 
in  accordance  with  the  provisions  in 
paragraph  (c)(4J  bf  this  section. 

(9)  There  are  falo  property  rights 
associated  with  Credits  generated  imder 
the  provisions  of  this  section.  Credits 
are  a  limited  authorization  to  emit  the 
designated  amount  of  emissions. 
Nothing  in. the  wgulations  or  any  other 
provision  of  kW  should  be  construed  to 
limit  EPA's  authority  to  terminate  or 
limit  this  authorization  through  a 
rulemaking.  If  B?A  were  to  terminate  or 
limit  the  authoritation  to  emit 
associated  with  amissions  credits 
generated  under  the  provisions  of  this 
section,  this  paiiEigraph  (c)(9)  would 
have  no  effect  on  manufacturers'  ability 
to  opt  out  of  the  National  LEV  program 
pursuant  to  §86i.!l 707. 

(d)  Fleet  aver^te  NMOG  debits.  (1) 
Manufacturers  mall  offset  any  debits  for 
a  given  model  yeer  by  the  fleet  average 
NMOG  reporting  deadline  for  the  model 
year  following  the  model  year  in  which 
the  debits  were  generated. 
Manufacturers  may  offset  debits  by 
generating  credits  or  acquiring  credits 
generated  by  anb^er  manufacturer. 
Only  credits  geridrated  in  the  NTR  may 
be  used  to  offset  NMOG  debits 
generated  in  thelNTR. 

(2)  The  provisions  of  this  paragraph 
(d)(2)  apply  onlyjwhen  a  manufacturer 
has  a  debit  balanie  in  the  NTR  at  the 
end  of  model  year  2000.  Manufacturers 
shall  offset  any  debits  incurred  in  the 
NTR  for  model  year  2000  by  the  fleet 
average  NMOG  Deporting  deadline  for 
model  year  2001. 

(i)  A  manufacturer  may  offset  debits 
generated  in  the  IJJTR  in  model  year 
2000  either  by  gijierating  credits  in  the 
NTR  in  model  y4*r  2001  or  by  applying 
NTR  credits  acqijilred  under  the 
provisions  of  thisi  section. 

(ii)  If  a  manufacHurer  has  a  debit 
balance  in  the  NTR  at  the  end  of  model 
year  2000,  then  such  manufacturer  shall 
be  required  to  calculate  fleet  average 
NMOG  values  foj-^both  the  NTR  and  the 
ASTR  for  model  jVear  2001. 


(A)  The  NTR  values  shall  be     , 
calculated  according  to  paragraphs  (a) 
and  (b)  of  this  section,  with  the  fleet 
average  NMOG  standards  equal  to  the 
standards  for  model  year  2001  in  the 
ASTR. 

(B)  If  such  a  manufacturer  has  a  credit 
balance  in  the  NTR  for  model  year  2001, 
before  trading  or  carrying  over  credits  to 
the  next  model  year,  the  manufacturer 
must  apply  available  NTR  credits  to 
ofket  its  debits  in  the  NTR. 

(C)  Notwithstanding  paragraph  (b)(4) 
of  tkis  section,  for  the  ASTR  and  model 
year  2001,  such  a  manufacturer's 
available  credits  or  level  of  debits  shall 
be  the  sum  of  credits  or  debits  derived 
from  the  respective  class  A  and  class  B 
averaging  sets  for  the  ASTR  and  model 
year  2001,  minus  any  credits  used 
pursuant  to  paragraph  (d)(2)(ii)(B). 

(iii)  To  transfer  a  credit  as  an  NTR 
credit  earned  in  model  year  2001,  a 
manufacturer  must  have  credits 
generated  in  the  NTR  based  on  separate 
fleet  average  NMOG  values  calculated 
for  the  NTR  in  model  year  2001.  In 
addition,  the  number  of  model  year 
2001  NTO  credits  available  for  a 
manufactiuer  to  transfer  caimot  exceed 
the  manufacturer's  available  number  of 
model  year  2001  ASTR  credits.  Any 
transferred  model  year  2001  NTR  credits 
shall  be  deducted  from  the 
manufacturer's  available  model  year 
2001  ASTR  credits. 

(3)(i)  Failure  to  meet  the  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section  within  the  required  timeframe 
for  offsetting  debits  will  be  considered 
to  be  a  failure  to  satisfy  the  conditions 
upon  which  the  certificate(s)  was  issued 
and  the  individual  noncomplying 
vehicles  not  covered  by  the  certificate 
shall  be  determined  according  to  this 
section. 

(ii)  If  debits  are  not  offset  within  the 
specified  time  period,  the  number  of 
vehicles  not  meeting  the  fleet  average 
NMOG  standards  and  not  covered  by 
the  certificate  shall  be  calculated  by 
dividing  the  total  amount  of  debits  for 
the  model  year  by  the  fleet  average 
NMOG  standard  applicable  for  the 
model  year  and  averaging  set  in  which 
the  debits  were  first  incurred.  If  both 
averaging  sets  are  in  debit,  any 
applicable  credits  will  first  be  allocated 
between  the  averaging  sets  according  to 
the  manufacturer's  expressed 
preferences.  Then,  the  number  of 
vehicles  not  covered  by  the  certificate 
shall  be  calculated  using  the  revised 
debit  values. 

(iii)  EPA  will  determine  the  vehicles 
for  which  the  condition  on  the 
certificate  was  not  satisfied  by 
designating  vehicles  in  those  engine 
families  with  the  highest  certification 


NMOG  emission  values  first  and 
continuing  until  a  number  of  vehicles 
equal  to  the  calculated  number  of 
noncomplying  vehicles  as  determined 
above  is  reached.  If  this  calculation 
tletermines  that  only  a  portion  of 
vehicles  in  an  engine  family  contribute 
to  the  debit  situation,  then  EPA  will 
designate  actual  vehicles  in  that  engine 
family  as  not  covered  by  the  certificate, 
starting  with  the  last  vehicle  produced 
and  counting  backwards. 

(4)  If  a  manufacturer  opts  out  of  the 
National  LEV  program  pursuant  to 

§  86.1707,  the  manufacturer  continues 
to  be  responsible  for  offsetting  any 
debits  outstanding  on  the  effective  date 
of  the  opt-out  within  the  required  time 
period.  Any  failure  to  offset  the  debits 
will  be  considered  to  be  a  violation  of 
paragraph  (d)(1)  of  this  section  and  may 
subject  the  manufacturer  to  an 
enforcement  action  for  sale  of  vehicles 
not  covered  by  a  certificate,  pursuant  to 
paragraph  (d)(2)  of  this  section. 

(5)  For  purposes  of  calculating  tolling 
of  the  statute  of  limitations,  a  violation 
of  the  requirements  of  paragraph  (d)(1) 
of  this  section,  a  failure  to  satisfy  the 
conditions  upon  which  a  certificate(s) 
was  issued  and  hence  a  sale  of  vehicles 
not  covered  by  the  certificate,  all  occur 
upon  the  expiration  of  the  deadline  for 
offsetting  debits  specified  in  paragraph 
(d)(1)  of  this  section. 

(e)*  •  * 

(2)  A  manufacturer  may  not  sell 
credits  that  are  not  available  for  sale 
pursuant  to  the  provisions  in  paragraphs 
(c)(2)  or  (d)(2)  of  this  section. 
•        *        *        n        * 

(4)*    •    * 

(ii)  Failure  to  offset  the  debits  within 
the  required  time  period  will  be 
considered  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  will  be  addressed 
pursuant  to  paragraph  (d)(3)  of  this 
section. 


§  86.171 1-«7    [Redesignated  as  §  86.1711- 
99  and  Amended] 

21.  Section  86.1711-97  is 
redesignated  as  §  86.1711-99  and 
amended  by  removing  and  reserving 
paragraph  (b). 

§86.1712-«7    [Redesignated  as  §86.1712 
and  Amended] 

22.  Section  86.1712-97  is 
redesignated  as  §  86. 1 7 1 2-99  and 
amended  by  revising  paragraphs 
(a)(2)(iii),  (b)(1),  and  (b)(3)(vi).  to  read  as 
follows: 
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§86.1712-99    MWntwianceofrwords: 
MJbinittii  of  InftNUMllon. 

(a)«  •  • 

(2)*  •  • 

(Hi)  EPA  engine  family,  or  if 
applicable  for  model  year  1999  or  2000. 
the  California  engine  family; 
***** 

(b)»  •  • 

(1)  Each  covered  manufiacturer  shall 
submit  an  annual  report.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  annual  report  shall  contain, 
for  each  averaging  set,  the  fleet  average 
NMOG  value  achieved,  all  values 
required  to  calculate  the  NMOG  value, 
the  number  of  credits  generated  or 
debits  incurred,  and  all  the  values 
required  to  calculate  the  credits  or 
debits.  For  each  applicable  region  (NTR 
and  ASTR),  the  annual  rep>ort  shall 
contain  the  resulting  balance  of  credits 
or  debits. 
*        *    ,   *        •        • 

(3)*  •  • 

(vi)  Region  (NTR  or  ASTR)  to  which 
the  credits  belong. 


S  86.1713-97 
99] 


[RadMignated  as  S  86.1713- 


23.  Section  86.1713-97  is 
redesignated  as  §86.1713-99. 

§86.1714-97    [RcdeslgnatMl  as  §86.1714^ 
99] 

24.  Section  86^714-97  is 
redesignated  as  §  86.1714-99. 

§86.1716-97    [Redesignated  as  §86.1716- 
99  and  Amended] 

25.  Section  86.1716-97  is 
redesignated  as  §  86.1716-99  and 
amended  by  removing  and  reserving 
paragraph  (b). 

§  86.1717-97    [Redesignated  as  §  86.1717- 
99  and  Amended] 

26.  Section  86.1717-97  is 
redesignated  as  §  1717-99  and  amended 
by  revising  the  section  heading,  to  read 
as  follows: 

§86.1717-99    Emission  control  diagnostic 
system  for  1999  and  later  light-duty 
vehicles  and  light-duty  tnidcs. 


§86.1721-97 
99] 


[Redesignated  as  §  86.1721- 


27.  Section  86.1721-97  is 
redesignated  as  §86.1721-99. 

§86.1723-97    [Redesignated  as  §  86. 1723- 
99] 

28.  Section  86.1723-97  is 
redesignated  as  §86.1723-99  and  is 
revised  to  read  as  follows: 


§86.17^-99    Required  data. 

The  provisions  of  §  86.096-23  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
exceptions  and  additions: 

(a)  The  provisions  of  §  86.096-23(c)(l) 
and  subsequent  model  year  provisions 
apply  to  this  subpart,  with  the  following 
addition: 

(1)  For  all  TLEVs,  LEVs,  and  ULEVs 
certifying  on  a  fuel  other  Uian 
conventional  gasoline,  manufactiurers 
shall  multiply  the  NMOG  exhaust 
certification  level  for  each  emission-data 
vehicle  by  the  appropriate  reactivity 
adjustment  factor  listed  in 
§86.1777{d)(2)(i)  or  estabUshed  by  the 
Administrator  pursuant  to  Appendix 
XVn  of  this  part  to  demonstrate 
compliance  with  the  applicable  NMOG 
emission  standard.  For  all  TLEVs,  LEVs, 
and  ULEVs  certifying  on  natural  gas, 
manufacturers  shall  multiply  the  NMOG 
exhaust  certification  level  for  each 
emission-data  vehicle  by  the 
appropriate  reactivity  adjustment  factor 
listed  in  §  86.1777(d)(2)(i)  or  established 
by  the  Adiministrator  pursuant  to 
Appendix  XVn  of  this  part  and  add  that 
value  to  the  product  of  the  methane    . 
exhaust  certification  level  for  each 
emission-data  vehicle  and  the 
appropriate  methane  reactivity 
adjustment  factor  listed  in 
§  86.1777(d)(2)(ii)  or  estabUshed  by  the 
Administrator  pursuant  to  Appendix 
XVn  of  this  part  to  demonstrate 
compliance  with  the  applicable  NMOG 
emission  standard.  Manufacturers 
requesting  to  certify  to  existing 
standards  utilizing  an  adjustment  factor 
unique  to  its  vehicle/fuel  system  must 
follow  the  data  requirements  described 
in  Appendix  XVII  of  this  part.  A 
separate  formaldehyde  e^aust 
certification  level  shall  also  be  provided 
for  demonstrating  compliance  with 
emission  standards  for  formaldehyde. 
(2)  [Reserved] 

(b)  The  provisions  of  §  86.096-23(1) 
introductory  text  and  subsequent  model 
year  provisions  do  not  apply  to  this 
subpart.  The  following  shall  instead 
apply  to  this  subpart: 

(1)  Additionally,  manufacturers 
certifying  vehicles  shall  submit  for  each 
model  year  2001  through  2004  light- 
duty  vehicle  and  light  light-duty  truck 
engine  family,  the  information  listed  in 
§86.096-23(11(1)  and  (2).  If  appUcable, 
manufacturers  shall  also  submit 
"Alternative  or  Equivalent  Phase-in 
Schedules"  before  or  during  calendar 
year  2001  for  light-duty  vehicles  and 
light  light-duty  trucks. 
•  (2)  (Reserved] 

(c)  In  addition  to  the  provisions  of 
§  86.096-23  and  subsequent  model  year 


provisions,  the  following  requirements 
shall  apply  to  this  subpart: 

(1)  For  each  engine  fomily  certified  to 
TLEV,  LEV,  or  ULEV  standards, 
manufacturers  shall  submit  with  the 
certification  application,  an  engineering 
evaluation  demonstrating  that  a 
discontinuity  in  emissions  of  non- 
methane  organic  gases,  carlxHi 
monoxide,  oxides  of  nitrogen  and 
formaldehyde  measured  on  the  Federal 
Test  Procedure  (subpart  B  of  this  part) 
does  not  occur  in  the  temperature  range 
of  20  to  86  deg  F.  For  diesel  vehicles, 
the  engineering  evaluation  shall  also 
include  particulate  emissions. 

(2)  [Reserved] 

§86.1724    [Redesignated  as  §86.1724-99 
andAmsnded] 

29.  Section  86.1724-97  is 
redesignated  as  §  86.1 724-99  and 
amended  by  revising  paragraph  (b) 
introductory  text  and  adding  paragraph 
(b)(2),  to  read  as  follows: 

§86.1724-99   Test  vshicies  and  engines. 

***** 

(b)  The  provisions  of  §  86.096-24(b) 
and  subsequent  model  year  provisions 
appfy  to  this  subpart  with  the  following 
additions: 

***** 

(2)  For  vehicles  certified  to  the  SFTP 
exhaust  emission  standards,  if  air 
conditioning  is  projected  to  be  available 
on  any  vehicles  within  the  engine 
family,  the  selection  of  engine  codes 
will  be  limited  selections  which  have 
air  conditioning  available  and  would 
require  that  any  vehicle  selected  under 
this  section  has  air  conditioning 
installed  and  operational. 

§86.1725-97    [Redesignated  as  §86. 1725- 
99  and  Amended] 

30.  Section  86.1725-97  is 
redesignated  as  §  86.1725-99  and 
amended  by  adding  paragraph  (d),  to 
read  as  follows: 

§86.1725-99    Maintenance. 

***** 

(d)  When  air  conditioning  SFTP 
exhaust  emission  tests  are  required,  the 
manufacturer  must  document  that  tiie 
vehicle's  air  conditioning  system  is 
operating  properly  and  that  system 
parameters  are  within  operating  design 
specifications  prior  to  testing.  Required 
air  conditioning  system  maintenance  is 
performed  as  unscheduled  maintenance 
that  does  not  require  the 
Administrator's  approval. 

§86.1726-97    [Redesignated  as  §86. 1726- 
99  and  Amended] 

31.  Section  86.1726-97  is 
redesignated  as  §  86.1726-99  and 
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amended  by  revising  paragraph  (c)(1),  to 
read  as  follows: 

{86.1726-M    Mieage  and  aerviea 
accumulation;  einiasion  measuraments. 


(c)*  •  • 

(1)  For  vehicj^  certified  to  the  SFTF 
exhaust  emission  standards,  complete 
exhaust  emission  tests  will  include  both 
the  FTP  and  the  SFTP  tests.  The 
Administrator  vfill  accept  the 
manufactiuer'sldetermination  of  the 
mileage  at  which  the  engine-system 
combination  is  stabiUzed  for  emission 
data  testing  if  (prior  to  testing)  a 
manufacturer  determines  that  the 
interval  chosen  yields  emissions 
performance  that  is  stable  and 
representative  o^  design  intent. 
Sufficient  mile^e  should  be 
accumulated  to:  deduce  the  possible 
effects  of  any  emissions  variability  that 
is  the  result  of  insufficient  vehicle 
operation.  Of  primary  importance  in 
making  this  deteirmination  is  the 
behavior  of  the  catalyst,  EGR  valve,  trap 
oxidizer  or  any  <^ther  part  of  the  ECS 
which  may  hav0l  non-linear  aging 
characteristics.  In  the  alternative,  the 
manufacturer  may  elect  to  accumulate 
4,000  mile  +/-  250  miles  on  each  test 
vehicle  within  an  engine  family  without 
making  a  determination. 


§86.1770-09    All-Electric  Range  Test 
requirements. 


IM.1728-97    [Rebeslgnalsd  as  S  86.1728- 
99] 

32.  Section  8^^728-97  is 
redesignated  as  }§  86.1728-99. 

§86.1734-97    [RMesignated8S§86.1734- 
99] 

33.  Section  86,1734-97  is 
redesignated  as  JSJ  86.1734-99. 

§86.1735-97    [Redesignated  as  §86. 1735- 
99] 

34.  Section  86.1735-97  is 
redesignated  as  ^86.1735-99. 

§86.1770-67    [Redesignated  as  §86.1770- 
99  and  Amended) 

35.  Section  86.1 770-97  is 
redesignated  as  §86.1770-99  and 
amended  by  revising  paragraph  (a)(2),  to 
read  as  follows: 


(a)*  *  * 

(2)  Driving  schedule. 

(i)  Determination  of  All-Electric 
Range— Highway.  At  the  end  of  the  cold 
soak  period,  the  vehicle  shall  be  placed, 
either  driven  or  pushed,  onto  a 
d3mam(nneter  and  operated  through  an 
Urban  Dynamometer  Driving  Schedule, 
found  in  40  CFR  part  86,  Appendix  I, 
until  the  vehicle  is  no  longer  able  to 
maintain  within  5  miles  per  hour  of  the 
speed  requirements  or  within  2  seconds 
of  the  time  requirements  of  the  driving 
schedule.  For  hybrid  electric  vehicles, 
this  determination  shall  be  performed 
without  the  use  of  the  auxiliary  power 
unit. 

(ii)  Determination  of  All-Electric 
Range— Urban.  At  the  end  of  the  cold 
soak  period,  the  vehicle  shall  be  placed, 
either  driven  or  pushed,  onto  a 
dynamometer  and  operated  through  a 
Highway  Fuel  Economy  Driving 
Schedule,  foimd  in  40  CFR  part  600, 
Appendix  I,  imtil  the  vehicle  is  no 
longer  able  to  maintain  within  5  miles 
per  hour  of  the  speed  requirements  or 
within  2  seconds  of  the  time 
requirements  of  the  driving  schedule. 
For  hybrid  electric  vehicles,  this 
determination  shall  be  performed 
without  the  use  of  the  auxiliary  power 
unit. 


§86.1771-«7    [Redesignated  as  §86.1771- 
99] 

36.  Section  86.1771-97  is 
redesignated  as  §  86.1771-99. 

§86.1772-97    [Redesignated  as  §86. 1772- 
99  and  Amended] 

37.  Section  86.1772-97  is 
redesignated  as  §  86.1772-99  and 
amended  by  revising  the  section 
heading,  to  read  as  follows: 

§86.1772-99    Road  load  power,  test 
weight,  and  Inertia  weight  class 
determination. 


§86.1773-97    [Redesignated  as  §86. 1773- 
99  and  Amended] 

38.  Section  86.1773-97  is 
redesignated  as  §  86.1773-99  and 
amended  by  adding  paragraph  (d).  to 
read  as  follows: 

§86.1773-09    Test  sequence;  general 
requirements. 

(d)  A  manufacturer  has  the  option  of 
simulating  air  conditioning  operation 
during  testing  at  other  ambient  test 
conditions  provided  it  can  demonstrate 
that  the  vehicle  tailpipe  exhaust 
emissions  are  representative  of  the 
emissions  that  would  result  from  the 
SC03  cycle  test  procedure  and  the 
ambient  conditions  of  paragraph 
86.161-00.  The  Administrator  has 
approved  two  optional  air  conditioning 
test  simulation  procedures,  ACl  and 
AC2,  for  the  2001  to  2003  model  years 
only.  If  a  manufacturer  desires  to 
conduct  an  alternative  SC03  test 
simulation  other  than  ACl  and  AC2,  or 
the  ACl  and  AC2  simulations  for  the 
2004  and  subsequent  model  years,  the 
simulation  test  procedure  must  be 
approved  in  advance  by  the 
Administrator. 

§§86.1774-67  through  86.1780-07 
[Redesignated  as  §§  86.1774-09  through 
86.1780-09] 

39.  Section  86.1774-97  is 
redesignated  as  §  86.1774-99. 

40.  Section  86.1775-97  is 
redesignated  as  §  86.1775-99. 

41.  Section  86.1776-97  is 
redesignated  as  §  86.1776-99. 

42.  Section  86.1777-97  is 
redesignated  as  §  86.1777-99. 

43.  Section  86.1778-97  is 
redesignated  as  §  86.1778-99. 

44.  Section  86.1779-97  is 
redesignated  as  §86.1779-99. 

45.  Section  86.1780-97  is 
redesignated  as  §  86.1780-99. 

Appendix  XVIII  to  part  86    [Amended] 

46.  Appendix  XVm  to  part  86  is 
amended  by  redesignating  the  second  of 
the  two  paragraphs  currently  designated 
as  (b)(3)  as  paragraph  (b)(4). 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 

[CC  Docket  Na  96-238;  FCC  •T-SM] 

Procedures  To  Be  Followed  When 
Formal  Complaints  Are  Filed  Against 
Common  Carriers 

AGB4CY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopted  a 
Report  and  Order  that  changed  the  rules 
for  processing  formal  complaints  filed 
against  common  carriers.  The  Report 
and  Order  adopted  rules  that  are 
necessary  to  implement  certain 
provisions  contained  in  the  1996  Act 
that  prescribe  deadlines  ranging  from  90 
days  to  5  months  for  resolution  of 
certain  types  of  complaints  against 
common  carriers.  The  rules  adopted  in 
the  Report  and  Order  require  or 
encourage  parties  to  engage  in  pre-filing 
activities,  change  service  requirements, 
modify  the  form  and  content  of  initial 
pleadings,  shorten  filing  deadlines, 
eliminate  pleading  opportunities  that 
were  not  useful  or  necessary,  and 
modify  the  discovery  process. 
EFFECTIVE  DATE:  March  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deena  Shetler  (202)  418-7296.  For 


additional  information  concerning  the 
information  collections  contained  in 
this  Report  and  Order  contact  Judy 
Boley  at  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  96-238, 
adopted  and  released  on  November  25, 
1997.  The  full  text  of  the  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  N.W.,  Washington  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
1231  20th  Street  NW,  Washington  D.C. 
20036,  (202)  857-3800. 

This  Report  and  Order  contains  new 
or  modified  infom^ation  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  either 
a  new  or  modified  information 
collection.  The  Commission,  as  part  of 


its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-12. 
Written  comments  by  the  public  on  the 
informadon  collections  are  due 
February  6, 1998.  OMB  notification  of 
action  is  due  March  9, 1998.  Comments 
should  address:  (1)  whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  Approval  Number:  3060-0411. 
Title:  Procedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Form  Afo.;  FCC  Form  485. 

Type  of  Review:  Revision. 

Respondents:  Individuals  or 
households;  businesses  or  other  for 
profit,  including  small  business;  not-for- 
profit  institutions;  state,  local  or  tribal 
government. 


Section/title 


a.  Service 

b.  Pleading  Content  Requirements  !.!.1"..."!!,."!."."."!"1"" 

c.  Discovery  ..!"!"."!"." 

Estimate  for  recordkeeping 

d.  Scanning 

e.  Damages  , ZZZZZZZZ 

f.  Briefs „ ] 

g.  Directory  of  Service  Agents ".""!!"."."!!!!."!!!!!"„".."."!!!!!."! 

h.  Joint  Statement  of  Stipulated  Facts  and  Status  Conifwencw 
i.  Filing  of  Copies  of  Proposed  Orders  on  bisks  . . 

j.  FCC  485-lntake  Form 


1^.  of  respondents 


Est.  time  per 
respondent 


760 

760 

380  (complainants) 
380  (defendants) .... 

760 

38 „.. 

380 

760 

4.965 

760 

760 

380 


1.0 

3.0 

2.25 

1.5 

0.5 

5.0 

1.0 

3.0 

0.25 

2.0 

0.5 

0.5 


Total  annual 
burden 
(hours) 


760 

2.280 

855 

570 

380 

190 

380 

2.280 

1.241.25 

1.520 

380 

190 


Total  Annual  Burden:  11.026.25 
hours. 

Estimated  Costs  Per  Respondents: 
$150.00  for  each  respondent  that  files  a 
complaint  against  a  common  carrier,  it 
is  estimated  that  380  complaints  will  be 
filed  in  the  next  year. 

Needs  and  Uses:  The  information  has 
been  and  is  currently  being  used  by  the 
FCC  to  determine  the  sufficiency  of 
complaints  and  to  resolve  the  merits  of 
disputes  between  the  parties. 

The  Report  and  Order  requires  all 
complainants  to  personally  serve  their 
formal  complaint  on  the  defendant,  as 


well  as  serve  copies  of  the  complaint 
with  the  Mellon  Bank,  the  Secretary  of 
the  Commission,  and  the  responsible 
Bureau  or  Bureaus.  This  requirement 
will  speed  up  the  proceeding  by 
eliminating  delays  in  the  defendant 
receiving  a  copy  of  the  complaint. 

Regarding  changes  to  the  pleading 
requirements,  the  Report  and  Order 
concludes  that  complaints,  answers,  and 
any  necessary  replies  must  contain 
complete  statements  of  relevant  facts 
and  supporting  documentation;  an 
inventory  of  all  dociunents  relevant  to 


the  complaint;  an  identification  of  all 
individuals  with  information  relevant  to 
the  complaint:  and  a  computation  of  any 
damages  claimed.  The  Report  and  Order 
concludes  that  each  complaint  must 
contain  verification  of  payment  of  the 
filing  fee,  a  certificate  of  service,  and 
certification  that  each  complainant  has 
mailed  a  certified  letter  to  each 
defendant  outlining  the  allegations  that 
form  the  basis  of  the  complaint  it 
anticipated  filing  with  the  Commission 
to  the  defendant  carrier  that  invited  a 
response  within  a  reasonable  time 
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period  and  a  su^^ary  of  all  additional 
steps  taken  to  resolve  the  dispute  prior 
to  the  filing  of  the  complaints,  or  an 
explanation  of  Why  no  such  steps  were 
taken.  The  Report  and  Order  concludes 
that  each  answer  must  contain 
certification  thajtleach  defendant  has 
disciissed  the  ppBsibility  of  settlement 
with  each  complainant  prior  to  the 
filing  of  the  con^blaint,  or  an 
explanation  of  \my  such  discussion  was 
not  feasible.  The  Report  and  Order  also 
concludes  that  Answers  must  be  filed 
within  20  days  6|f  service  of  the 
complaint  on  the  defendant  by  the 
complainant.  The  Report  and  Order 
requires  that  all  pleadings  be 
accompanied  by  copies  of  relevant 
tariffs.  The  Report  and  Order  concludes 
that  all  dispositlte  motions  be 
accompanied  bV  broposed  finding  of 
facts  and  conclij^ions  of  law  in  both 
hard  copy  and  cni  a  computer  disk, 
formatted  to  be  compatible  with  the 
Commission's  word  processing 
software.  The  Report  and  Order 
concludes  that  no  amendments  to 
complaints  will  {be  allowed  and  no 
cross-complaint^!  or  coimterclaims  may 
be  filed.  The  Report  and  Order  further 
requires  parties  to  submit  a  joint 
statement  of  disputed  and  undisputed 
facts  and  key  legal  issues  at  least  two 
business  days  priior  to  the  scheduled 
date  of  the  initiajl  status  confarence. 
These  proposals!  will  promote  agreement 
on  a  significant  hlimber  of  disputed 
facts  and  legal  issues,  as  well  as  serving 
to  better  inform  the  Commission  of  the 
factual  and  legal!  areas  in  dispute. 

The  Report  and  Order  concludes  that 
complainants  must  file  and  serve  any 
requests  for  interrogatories,  up  to  a  limit 
of  10.  concurrently  with  their 
complaints,  defendants  must  file  and 
serve  any  requests  for  interrogatories,  up 
to  a  limit  of  10,  prior  to  or  conciurently 
with  their  answejr,  and  complainants 
must  file  and  seiftte  any  requests  for 
interrogatories  tH$t  are  directed  solely  at 
facts  underlying  iaffirmative  defenses 
asserted  by  the  defendant  in  its  answer, 
up  to  a  limit  of  5,  within  3  calendar 
days  of  service  of  the  defendant's 
answer.  The  Report  and  Order 
concludes  further  that  individuals  who 
are  provided  access  to  proprietary 
information  shall  sign  a  notarised 
statement  affirmatively  stating  that  the 
individual  has  personally  reviewed  the 
Commission's  rules  and  understands  the 
limitations  they  impose  on  the  signing 
party.  Parties  mu^  maintain  a  log 
recording  the  nuiiiber  of  copies  made  of 
all  proprietary  m  kerials  and  the  persons 
to  whom  the  cop  ^s  have  been  provided. 
Upon  termination  I  of  a  formal  complaint 
proceeding,  all  oi  iginals  and 


reproduction  of  any  proprietary 
materials  disclosed  in  that  proceeding, 
along  with  the  log  recording  persons 
who  received  copies  of  such  materials, 
shall  be  provided  to  the  producing 
party.  These  requirements  will  lead  to 
the  disclosure  of  information  relevant  to 
the  resolution  of  formal  complaints 
earlier  in  the  complaint  proceeding, 
thus,  allowing  for  timely  resolution  of 
these  complaints. 

The  Report  and  Order  also  concludes 
that  the  Commission  may  impose  a 
scanning  or  other  electronic  formatting 
requirement  for  submission  of  large 
numbers  of  dociunents  in  certain  cases. 
This  requirement  will  assist  in  the 
efficient  management  of  documents  in 
those  cases  where  the  review  of  large 
numbers  of  dociunents  is  necessary  to 
the  resolution  of  a  dispute. 

The  Report  and  Order  requires  that, 
where  the  Commission  has  ordered 
parties  to  attempt  to  negotiate  a  damages 
amount  according  to  an  approved 
damages  formula,  the  parties  must 
submit  to  the  Commission,  within  thirty 
days,  the  written  results  of  such 
negotiations.  The  written  statement 
shall  contain  one  of  the  following:  (1) 
the  parties'  agreement  as  to  the  amotmt 
of  damages;  (2)  a  statement  that  the 
parties  are  continuing  to  negotiate  in 
good  faith  and  a  request  for  a^  extension 
of  time  to  continue  such  negotiations;  or 
(3)  the  bases  for  the  continuing  dispute 
and  the  reasons  why  no  agreement  can 
be  reached.  This  requirement  will 
encourage  parties  to  negotiate  the 
resolution  of  damages  claims  diligently 
and  ensure  that  the  failure  of  parties  to 
so  negotiate  will  be  remedied  by  the 
Commission. 

The  Report  and  Order  resolves  that 
briefs  may  be  prohibited  or  limited. 
Where  permitted,  briefs  must  contain  all 
claims  and  defenses  that  the  party  wants 
the  Commission  to  address.  Each  brief 
must  attach  all  dociunents  on  which  it 
relies  and  explain  how  each  attachment 
is  relevant  to  the  issues.  Brief  length  has 
been  shortened  to  25  pages  for  initial 
briefs  and  10  pages  for  reply  briefs.  This 
requirement  wrill  ensure  that  briefs  will 
not  be  filed  where  they  would  be 
redundant  of  filings  already  made  with 
the  Commission  and  that  briefs  will  be 
filed  where  necessary  to  the  fiill 
resolution  of  a  formal  complaint. 

The  Report  and  Order  requires  all 
carriers  subject  to  the  Communications 
Act  of  1934,  as  amended,  to  file  in 
vmting  a  designation  of  agent  for  service 
of  process  wiA  the  Commission,  to 
facilitate  service  of  process  in  all 
Commission  proceedings. 

The  Report  and  Order  concludes  that 
parties  must  file  a  joint  statement  of 
stipulated  facts,  disputed  facts  and  key 


legal  issues  at  least  two  business  days 
prior  to  the  initial  status  conference. 
This  requirement  will  serve  to  narrow 
the  issues  in  dispute  and  serve  as 
further  information  to  be  considered  in 
determining  the  necessity  of  any 
discovery  sought  by  the  parties.  The 
Report  and  Order  also  concludes  that 
parties  must  submit  a  joint  proposed 
order  memorializing  the  rulings  made  at 
each  status  conference  by  the  close  of 
business  on  the  business  day  following 
the  date  the  status  conference  was  held. 
Alternatively,  parties  may  submit  a 
transcript  of  the  rulings  made  at  each 
status  conference  by  the  close  of 
business  on  the  third  business  day 
following  the  date  the  status  conference 
was  held.  This  requirement  vdll  save 
Commission  staff  time  and  ensure  that 
the  parties  fully  understand  the  rulings 
that  wiH  impact  the  proceedings. 

The  Report  and  Oraer  concludes  that 
all  proposed  orders  must  be  submitted 
both  as  hard  copies  and  on  computer 
disk  formatted  to  be  compatible  with  the 
Commission's  computer  system  and 
using  the  Commission's  current 
wordprocessing  software.  This 
requirement  increasing  the  efficiency  of 
the  formal  complaint  process  by 
providing  Commission  staff  with  the 
abihty  to  adopt  proposed  rules  either  in 
whole  or  in  part  where  necessary. 

Finally,  the  Report  and  Order 
concludes  that  complainants  are 
required  to  submit  a  completed  intake 
form  with  its  formal  complaint  to 
indicate  that  the  complaint  meets  the 
threshold  requirements  for  stating  a 
cause  of  action.  This  requirement  will 
help  to  prevent  the  filing  of 
procedurally  deficient  complaints. 

Summary  of  Report  and  Order 

(Report  and  Order  in  CC  Docket  No.  96-238) 

/.  Introduction 

1.  In  February  1996,  Congress  passed 
and  the  President  signed  the 
Telecommunications  Act  of  1996  ("1996 
Act").  One  of  the  main  goals  of  the  1996 
Act  is  to  establish  a  "pro-competitive, 
deregulatory"  national  policy 
framework  for  the  telecommunications 
industry.  In  accordance  with  this  goal, 
sections  208,  260.  271,  and  275  of  the 
Act  contain  deadlines  ranging  frt>m 
ninety  days  to  five  months  for  the 
Commission's  resolution  of  certain 
complaints  filed  against  the  Bell 
Operating  Companies  ("BOCs"),  local 
exchange  carriers  ("LECs"),  and  other 
telecommunications  carriers  that  are 
subject  to  the  requirements  of  the  Act. 
Provisions  of  the  1996  Act  further  direct 
the  Commission  to  establish  such 
procedures  as  are  necessary  for  the 
review  and  resolution  of  such 
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complaints  within  the  statutory 
deadlines.  Prompt  and  effective 
enforcement  of  the  Act  and  the 
Commission's  rules  is  crucial  to 
attaining  the  1996  Act's  goals  of  full  and 
fair  competition  in  all 
telecommunications  markets.  Such 
widespread  competition  will  ensure  that 
the  American  public  derives  the  full 
benefit  of  such  competition  through 
new  and  better  products  and  services  at 
affordable  rates. 

2.  We  conclude  that,  in  order  to  fulfill 
the  goals  and  meet  the  statutory  ' 
deadlines  of  the  1996  Act,  we  must 
revise  our  formal  complaint  rules  to 
provide  a  forum  for  prompt  resolution 
of  all  complaints  of  unreasonably  . 
discriminatory  or  otherwise  unlawful 
conduct  by  telecommunications 
carriers,  and  thus  to  reduce 
impediments  to  robust  competition  in 
all  telecommunications  markets. 
Consistent  with  the  Congressional 
mandate  to  expedite  the  processing  of 
formal  complaints,  on  November  26, 
1996,  the  Commission  released  a  Notice 
of  Proposed  Rulemaking,  61  FR  67978 
(December  26, 1996)  ("NPfiAf ') 
proposing  changes  to  the  rules  that 
govern  formal  complaints  against 
common  carriers.  In  the  NPRMwe 
articulated  our  goal  of  expediting  the 
resolution  of  all  formal  complaints,  not 
just  those  enumerated  in  the  1996  Act. 
The  A/PRAf  sought  public  comment  on 
comprehensive  rule  changes  and 
additions  that  would:  (1)  encourage 

Earties  to  attempt  to  settle  their  disputes 
afore  filing  formal  complaints;  (2) 
facilitate  the  filing  and  service  of 
complaints  and  related  pleadings;  (3) 
improve  the  content  and  utility  of  the 
initial  pleadings  filed  by  both  parties, 
while  reducing  reliance  on  discovery 
and  subsequent  pleading  opportunities; 
and  (4)  eliminate  unnecessary  or 
redimdant  pleadings  and  other 
procedural  devices. 

3.  In  this  Report  and  Order,  we  adopt 
certain  of  the  proposed  rules,  with  some 
modifications.  The  amended  rules  will 
foster  our  ability  to  meet  the  statutory 
complaint  resolution  deadlines  of  the 
1996  Act  and  expedite  the  resolution  of 
all  formal  complaints,  while 
safeguarding  the  due  process  interests  of 
affected  parties.  The  rules  we  adopt 
today  apply  to  all  formal  complaints, 
except  complaints  alleging  violations  of 
section  255.  A  imiform  approach  will 
ensure  that  the  Commission  places  on 
all  formal  complaints  .the  same  pro- 
competitive  emphasis  underlying  the 
1996  Act's  complaint  resolution 
deadlines.  The  rules  we  adopt  in  this 
Report  andOrder shall  be  important 
tools  for  promptly  assessing  a  common 
carrier's  rompliance  with  the 


requirements  of  the  Act  and  our  rules. 
In  addition,  these  rules  provide  for 
suitable  remedial  actions  where 
appropriate. 

4.  We  intend  to  closely  monitor  the 
effectiveness  of  our  new  streamlined 
rules  in  promoting  the  pro-competitive 
goals  of  the  Act.  We  will  not  hesitate  to 
re- visit  the  rules  and  policies  adopted  in 
this  Report  and  Order  if  we  later 
determine  that  further  modifications  are 
needed  to  ensure  that  complaint 
proceedings  are  promptly  and  fairly 
resolved  and,  more  generally,  to 
promote  the  Acf  s  goal  of  full  and  fair 
competition  in  all  telecommunications 
markets. 

5.  In  addition.  Commission  staff 
retains  considerable  discretion  under 
the  new  rules  to,  and  is  indeed 
encouraged  to,  explore  and  use 
alternative  approaches  to  complaint 
adjudication  designed  to  ensiue  the 
prompt  discovery  of  relevant 
information  and  the  full  and  fair 
resolution  of  disputes  in  the  most 
expeditious  manner  possible.  We 
recently  established  an  Enforcement 
Task  Force,  the  principal  mission  of 
which  is  to  promote  timely  and 
appropriate  enforcement  of  the  pro- 
competitive  pohcies  of  the  1996  Act. 
Among  other  duties,  the  Enforcement 
Task  Force  has  been  charged  with 
identifying  and  investigating  actions  by 
common  carriers  that  may  be  hindering 
competition  in  telecommunications 
markets  and  with  initiating  enforcement 
actions  where  necessary  to  remedy 
conduct  that  is  unreasonable,  anti- 
competitive or  otherwise  harmful  to 
consiuners.  The  Enforcement  Task  Force 
is  considering  whether  to  recommend 
alternative  forms  of  complaint 
adjudications  and  enforcement  actions 
to  ensure  that  the  goals  underlying  the 
pro-competitive  policies  of  the  1996  Act 
and  the  Commission's  implementing 
rules  and  orders  are  met.  Any  such 
recommendation  may  form  the  basis  for 
a  subsequent  Report  and  Order  to  be 
considered  by  the  Commission  at  a  later 
date. 

6.  Finally,  we  note  that  section  207  of 
the  Act  gives  any  person  the  option  of 
pursuing  claims  for  damages  against 
common  carriers  based  on  alleged 
violations  of  the  Act  either  at  the 
Commission  or  before  a  federal  district 
court  of  competent  jurisdiction.  Thus, 
parties  looking  to  recover  monetary 
damages  are  free  to  weigh  the 
advantages  of  bringing  their  claims  . 
before  a  federal  district  court  against  the 
benefits  of  proceeding  under  the 
Commission's  expedited  complaint 
procedures. 


n.  Backffvund 

A.  Statutory  Framework  for  Complaints 
Against  Common  Carriers 

7.  Prior  to  enactment  of  the  1996  Act, 
sections  206  to  209  of  the  Act  provided 
the  statutory  framework  for  oiu*  rules  for 
resolving  formal  complaints  filed 
against  common  carriers.  Section  206  of 
the  Act  establishes  the  liability  of  a 
common  carrier  for  damages  sustained 
by  any  person  or  persons  as  a 
consequence  of  that  carrier's  violation  of 
any  provision  of  the  Act.  Section  207  of 
the  Act  permits  any  person  claiming  to 
be  damaged  by  the  actions  of  any 
common  carrier  either  to  make  a 
complaint  to  the  Commission  or  bring 
suit  in  federal  district  court  for  the 
recovery  of  such  damages.  Section 
208(a)  authcnizes  complaints  by  any 
person  "complaining  of  anything  done 
or  omitted  to  be  done  by  any  common 
carrier"  subject  to  the  provisions  of  the 
Act.  Section  208(a)  specifically  states 
that  "it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper." 
Section  209  of  the  Act  specifies  that,  if 
"the  Commission  shall  determine  that 
any  party  complainant  is  entitled  to  an 
award  of  damages  under  the  provisions 
of  this  Act,  the  Commission  ^all  make 
an  order  directing  the  carrier  to  pay  to 
the  complainant  the  sum  to  which  he  is 
entitled  on  or  before  a  day  named." 

8.  In  1988,  Congress  added  subsection 
208(b)  to  require  that  complaints  filed 
with  the  Commission  concerning  the 
lawfulness  of  a  common  carrier's 
charges,  practices,  classifications  or 
regulations,  must  be  resolved  by  the 
Commission  in  a  final,  appealable  order 
within  twelve  months  bom  the  date 
filed,  or  fifteen  months  from  the  date 
filed  if  "the  investigation  raises 
questions  of  fact  of . . .  extraordinary 
complexity."  In  addition.  Congress 
amended  subsection  5(c)(1)  to  require 
that  such  decisions  be  made  by  the 
Commission,  not  the  Bureau  staff 
pursuant  to  delegated  authority. 

B.  Complaint  Provisions  Amended  and 
Added  by  the  1996  Act 

9.  As  amended  or  added  by  the  1996 
Act,  sections  208,  260.  271,  and  275  of 
the  /id  all  contain  deadlines  for  the 
Commission's  resolution  of  formal 
complaints  alleging  violations  under  the 
particular  section  by  a  common  carrier. 

10.  Section  208.  The  1996  Act 
amended  section  208,  entitled 
"Complaints  to  the  Commission." 
Section  208(b)(1)  now  mandates  that 
"the  Commission  shall,  with  respect  to 
any  investigation  under  [section  208(b)l 
of  the  lawfulness  of  a  charge.  ' 
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rovisions 
lallmake 


classification,  regulation,  or  practice, 
issue  an  order  concluding  such 
investigation  within  5  months  after  the 
date  on  which  the  complaint- was  filed," 
rather  than  the  twelve  to  fifteen  month 
deadline  previotfily  imposed.  In 
addition,  subsection  208(b)(2)  provides 
that  any  such  inv^tigation  initiated 
prior  to  enactment  of  subsection 
208(b)(2)  must  be!  concluded  within 
twelve  months  aifter  the  date  of 
enactment. 

11.  Section  260.  The  1996  Act  added 
section  260.  entiUed  "Provision  of 
Telemessaging  SJelrvice."  Section  260(b) 
provides  that: 

(T]be  Commissii^ii  $hall  establish 
procedures  for  the  |i«ceipt  tod  review  of 
complaints  conceriaiig  violations  of  [section 
260(a)]  or  the  raguUtions  thereimder  that 
result  in  material  niancial  harm  to  a 
provider  of  telemenaging  service.  Such 
procedures  shall  efi^ure  that  the  Commission 
will  make  a  final  determination  with  respect 
to  any  such  complaint  within  120  days  after 
receipt  of  the  comprint  If  the  complaint 
contains  an  appropikate  showing  that  the 
alleged  violation  occurred,  the  Commission 
shall,  within  60  daVS  after  receipt  of  the 
complaint,  order  tm  local  exchange  carrier 
and  any  afBliates  to  cease  engaging  in  such 
violation  pending  such  final  determination. 

12.  Section  27\\  The  1996  Act  added 
section  271,  entitled  "Bell  Operating 
Company  Entry  iklto  InterLATA 
Services."  Sectioh  271(d)(6MB)  directs 
the  Commission  tt>  "establish 
procedures  for  thU  review  of  complaints 
concerning  failuiUs  by  [BCX^s]  to  meet 
conditions  requi^d  for  approval"  under 
section  271(d)(3)||o  provide  in-region 
interLATA  service.  Section 
271(d)(6)(B)  ftirth*r  provides  that, 
"[ulnless  the  parties  otherwise  agree, 
the  Commission  shall  act  on  such 
complaint  wifhin  90  days. " 

13.  Section  275.rThe  1996  Act  added 
section  275,  entit^^  "Alarm  Monitoring 
Services."  Section  275(c)  reqiiires  the 
Commission  to  "Mtablish  procedures 
for  the  receipt  and  review  of  complaints 
concerning  violations  of  [section  275(b)] 
or  the  regulations  thereunder  that  result 
in  material  financial  harm  to  a  provider 
of  alarm  monitorh^  service."  Section 
275(c)  further  provides  that: 

(Sluch  procedures  shall  ensure  that  the 
Commission  will  mjake  a  final  determination 
with  respect  to  anyaich  complaint  within 
120  days  after  recei^  of  the  complaint  If  the 
complaint  contains  Jan  appropriate  showing 
that  the  alleged  viobition  occurred,  *  *  *  the 
Commission  shall,  4ijithin  60  days  after 
receipt  of  t^e  amplaint,  order  the  incumbent 
local  exchange  carriar  •  *  •  and  its  affiliates 
to  cease  engaging  in  |uch  violation  pending 
such  final  determination. 

14.  The  1996  Act  also  added  several 
provisions  that  reference  complaint 


proceedings  but  do  not  contain 
resolution  deadlines. 

15.  Section  255.  The  1996  Act  added 
section  255,  entitled  "Access  by  Persons 
with  Disabilities."  Section  255  requires 
manuCactvirers  of  telecommunications 
equipment  or  customer  premises 
equipment  to  ensure  that  the  equipment 
is  "designed,  developed,  and  fabricated 
to  be  accessible  to  and  usable  by 
individuals  with  disabilities"  and 
further  requires  any  providers  of 
telecommunications  services  to  "ensure 
that  the  service  is  accessible  to  and 
usable  by  individuals  with  disabilities." 
Section  255  provides  that  "[t]he 
Commission  shall  have  exclusive 
jurisdiction  with  respect  to  any 
complaint  under  this  section"  but 
imposes  no  specific  resolution  deadline 
for  such  complaints.  We  have  initiated 

a  separate  proceeding  to  implement  the 
provisions  of  section  255. 

16.  Section  274.  The  1996  Act  added 
section  274,  entitled  "Electronic 
Publishing  by  Bell  Operating 
Companies."  Section  274(e)(1)  provides 
that  "any  person  claiming  that  an  act  or 
practice  of  any  [BOC],  affiliate,  or 
separated  affihate  constitutes  a  violation 
of  [section  274]  may  file  a  complaint 
with  the  Commission  or  bring  suit  in 
federal  district  coiut  as  provided  in 
section  207  of  the  Act"  and  that  a 
"[BOC],  affiliate,  or  separated  affiliate" 
shall  be  liable  for  damages  as  provided 
in  section  206  of  the  Act.  Similarly, 
subsection  274(e)(2)  permits  an 
aggrieved  person  to  apply  to  the 
Commission  for  a  cease-and-desist  order 
or  to  a  U.S.  District  Court  for  an 
injimction  or  order  compelling 
compliance  with  section  274.  None  of 
the  complaint  provisions  in  section  274 
contain  deadlines  for  Commission 
action. 

17.  In  addition,  the  1996  Act  imposed 
other  requirements  on  the  BOCs  and 
other  common  carriers  which  could  lead 
to  formal  complaint  actions  tmder 
section  208.  For  example,  section 
254(k),  entitled  "Subsidy  of  Competitive 
Service  Prohibited,"  prohibits 
telecommunications  carriers  firom  using 
non-competitive  services  to  subsidize 
services  that  are  subject  to  competition. 
The  1996  Act  also  added  section  276, 
entitled  "Provision  of  Payphone 
Service."  section  276(a)  prohibits  a  BOC 
from  subsidizing  its  payphone  service 
through  its  telephone  exchange  service 
operations  or  its  exchange  access 
operations.  Timely,  responsive 
enforcement  of  provisions  such  as  these 
will  be  necessary  to  promote  the  1996 
Act's  goal  of  fostering  competitive 
telecommunications  markets. 

18.  We  tentatively  concluded  in  the 
NPRMthat  the  provisions  of  the  1996 


Act  that  specifically  refer  to  complaint 
procedures  do  not  diminish  the 
Commission's  broad  authority  to 
investigate  formal  complaints  under 
section  208.  AT&T,  the  sole  commenter 
to  address  this  issue,  agrees  with  our 
tentative  conclusion,  explaining  that 
section  261(a)  states  that: 
nothing  in  this  part  [Part  II)  shall  be 
construed  to  prdhibit  the  Commission  from 
enforcing  regulations  prescribed  prior  to  the 
date  of  enactment  of  the  Telecommunications 
Act  of  1996  in  fulfilling  the  requirements  of 
this  part,  to  the  extent  that  such  regulations 
are  not  inconsistent  with  the  provisions  of 
this  part 

According  to  AT&T,  specific  references 
in  the  Act  to  the  Commission's  duties  to 
resolve  formal  complaints  under  section 
271  and  elsewhere  in  the  Act  affect  only 
the  time  in  which  such  matters  must  be 
decided,  but  do  not  affect  the 
Commission's  existing  authority  under 
section  208. 

19.  We  find  that  Congress'  actions  in 
specifying  certain  complaint  procedures 
and  deadlines  for  those  procedures  do 
not  restrict  the  Commission's  authority 
to  resolve  formal  complaints  pursuant  to 
section  208.  Section  261  is  entitled, 
"Efiiect  on  Other  Requirements"  and 
subsection  (a)  indicates  Congress" 
intent  to  leave  intact  the  Commission's 
authority  except  where  it  would  be 
inconsistent  with  the  Act  itself.  We 
conclude  that  any  references  to 
complaint  resolution  deadlines  in  Title 
n  of  the  Act  are  intended  to  affect  only 
the  time  in  which  specific  matters  must 
be  decided,  and  do  not  decrease  the 
Commission's  existing  authority  under 
section  208. 

727.  Amendments  to  Rules  of  Practice 
and  Procedure 

A.  Overview 

20.  The  focus  of  this  proceeding  is  on 
establishing  rules  and  procedures  to 
implement  the  expedited  complaint 
provisions  set  for&  by  the  1996  Act  and 
to  speed  the  resolution  of  all  formal 
complaints  in  accordance  with  the  pro- 
competitive  policies  underlying  the 
1996  Act.  Three  objectives  form  the 
basis  for  the  amendment  of  the  formal 
complaint  rules,  which  focus  on 
settlement  efforts,  enhanced  pleading 
content,  and  streamlined  procedures. 

21.  Our  first  objective  is  to  promote 
settlement  efforts  to  enable  parties  to 
resolve  disputes  on  their  own  before 
resorting  to  adjudication  before  the 
Commission.  We  conclude  that  mora 
dialogue  between  parties  prior  to  the 
complaint  process  will  reduce,  and  in 
some  cases,  eliminate,  the  need  to  file 
formal  complaints  with  the 
Commission.  Consequently,  we  require 
complainants  and  defendant  carriers  to 
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certify  in  their  respective  complaints 
and  answers  that  the  possibility  of 
settlement  was  discussed  before  the 
oMnplaint  was  filed  with  the 
Commission.  Certification  of  settlement 
attempts  will  promote  pre-filing 
discussions  and  information  exchanges 
among  the  disputing  p>arties.  In 
situations  in  which  disputes  are  not 
resolved,  we  expect  that  pre-fiiing 
discussions  and  information  exchanges 
will  enable  parties  to  narrow  the 
number  and  scope  of  the  issues  to  be 
presented  to  the  Commission  for 
resolution  under  the  expedited 
complaint  procedures. 

22.  Our  second  objective  is  to  improve 
the  utility  and  content  of  pleadings,  so 
that  the  complaint,  answer,  and  any 
necessary  reply  may  serve  as  the 
principal  basis  upon  which  the 
Commission  will  make  a  decision  on  the 
merits  of  the  complaint.  Under  the 
format  and  content  rules,  absent  a 
waiver  for  good  cause  shown, 
complainants  and  defendants  must 
make  factual  allegations  in  their 
pleadings  and  supply  documentation  to 
support  such  facts.  To  the  extent  that 
the  Commission  determines  that 
additional  information  is  needed  in  the 
record  to  resolve  a  complaint  fully,  the 
parties  will  be  required  to  respond 
quickly. 

23.  Our  third  objective  is  to 
streamline  the  formal  complaint  process 
by  eliminating  or  limiting  procediu^l 
devices  and  pleading  opportunities  that 
have  contributed  to  undue  delays  in 
formal  complaints.  For  example,  we 
conclude  that  we  should  modify 
discovery  to  increase  staff  control  over 
the  process  and  limit  the  filing,  timing, 
and  scope  of  briefs,  as  well  as 
streamline  the  service  process  by  having 
complainants  serve  complaints  directly 
on  defendants.  In  addition,  we  eliminate 
certain  pleading  opportunities  that  have 
been  of  little  value  to  the  complaint 
resolution  process,  including  cross- 
complaints,  counterclaims,  motions  to 
make  a  complaint  definite  and  certain, 
and  amendments  to  complaints. 

24.  To  advance  these  three  objectives, 
we  have  designed  rules  to  speed  the 
processing  of  all  formal  complaints.  By 
encouraging  dialogue  among  the  parties 
prior  to  the  fihng  of  formal  complaints, 
many  conflicts  will  be  settled  and  those 
complaints  that  are  filed  will  have  been 
narrowed  in  scope.  By  requiring  initial" 
pleadings  to  contain  complete 
information  and  documentation,  the 
parties  and  the  Commission  will  be 
better  prepared  to  resolve  disputed 
issues  at  an  early  stage  of  the  complaint 
process.  And  finally,  by  streamlining 
and  eliminating  unnecessary  pleading 
opportuinities,  the  parties  and  the 


Commission  will  be  able  to  focus  early 
on  the  essential  activities  and 
information  needed  to  more  quickly 
resolve  formal  complaints. 

B.  Applicability  of  the  Rules 

I.  Uniform  Application  of  the  Rules. 
a.  The  NPRM.  25.  In  the  NPRM.  we 
tentatively  concluded  that  the  pro-   , 
competitive  goals  and  pohcies 
underlying  the  short  complaint 
resolution  deadlines  in  the  Act  should 
apply  to  all  formal  complaints,  not  jtist 
to  those  specifically  added  or  amended 
by  the  1996  Act.  The  NPRM  proposed  to 
implement  uniform  procediu«s  and 
pleading  requirements  to  expedite  the 
resolution  of  all  formal  complaints  and 
sought  comment  on  the  need  for 
specialized  rules  or  procedures  for 
handling  complaints  arising  under 
particular  provisions  of  the  Act. 

b.  Comments.  26.  BellSouth  supports 
applying  the  same  procedures  to  all 
'  formal  complaints  and  the  National 
Association  for  the  Deaf  ("NAD") 
agrees,  stating  that  separate  sets  of 
procedures  could  be  confusing  for 
complainants.  The  majority  of  parties 
commenting  on  this  issue,  however, 
argue  for  special  expedited  procediues 
for  those  complaints  that  are  subject  to 
specific  statutory  deadlines,  with  other 
complaints  proceeding  under  more 
relaxed  or  flexible  timetables.  American 
Public  Communications  Council 
("APCC")  expresses  concern  that  the 
new  procedures  will  place  significant 
biutlens  on  complainants  and 
defendants.  Cincinnati  Bell  Telephone 
("CBT")  states  that  secUons  260(b). 
271(d)(6)(B),  and  275(c),  which  require 
complaints  to  be  resolved  under  ninety 
or  120-day  deadlines,  involve  very 
specialized  subject  matters,  while 
section  208  complaints  may  involve  any 
aspect  of  telecommunications  and 
therefore  parties  to  section  208 
complaints  may  need  more  time  to 
develop  and  resolve  issues.  GTE 
suggests  using  separate  proceedings  for 
"fast-track"  cases,  stating  that  the 
Commission  should  wait  until  it  has 
gained  more  experience  with 
application  of  the  provisions  of  the  1996 
Act  before  attempting  to  apply  the  same 
expedited  procedures  to  all  formal 
complaints. 

27.  Some  commenters  also  urge  the 
Commission  to  establish  expedited 
procedures  for  those  complaints  that  are 
not  specifically  covered  by  a  statutory 
deadline  but  which,  they  argue,  are 
needed  to  ensure  full  and  fair 
competition.  For  example,  MCI 
proposes  expedited  procedures  for 
interconnection-related  complaints 
pursuant  to  sections  251  and  252  of  the 
Act.  Telecommunications  Resellers 


Association  ("TRA")  argues  that 
complaints  filed  by  resale  carriers 
should  be  processed  vmder  expedited 
procedures  because  of  the  size  and 
resource  disparities  between  resellers 
and  their  underlying  network  service 
providers,  and  because  of  the  unusual 
circumstances  in  which  resellers  have 
dual  status  as  both  customers  and 
competitors  of  network  service 
providers. 

28.  The  NAD  references  its  comments 
to  the  Section  255  NOI,  61  FR  50465 
(September  26, 1996),  in  which  it 
proposed  that  the  Commission  create 
procedures  to  coordinate  with  the 
Department  of  Justice  ("DOJ")  to 
determine  the  appropriate  governmental 
authority  for  reviewing  complaints  that 
arise  out  of  a  lack  of  access  to 
telecommunications  services  for  persons 
with  disabilities.  Such  complaints  could 
result  either  from  the  failure  of  a  place 
of  public  accommodation  or  state  or 
local  governmental  entity  to  follow  the 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  ("ADA")  or 
from  the  failure  of  a 
telecommimications  manufacturer  or 
service  provider  to  comply  with  section 
255.  The  NAD  states  that  its  proposal 
will  aid  parties  who  file  section  255 
complaints  that  may  raise  jiuisdictional 
issues. 

c.  Discussion.  29.  We  affirm  our 
tentative  conclusion  that  imiform 
streamlined  procedures  and  pleading 
requirements  should  be  applied  to  all 
formal  complaints  filed  against  common 
carriers,  even  those  that  are  not  subject 
to  specific  statutory  deadlines,  with  the 
exception  of  complaints  alleging 
violations  of  section  255.  All  formal 
complaints  should  be  resojved  as 
expeditiously  as  possible. 'We  find  that 
uniform  procedures  and  pleading 
requirements  will  promote  efficiency  in 
the  Commission's  administration  of 
complaints  and  will  minimize 
confusion  among  the  parties.  Uniform 
procedures  for  all  formal  complaints 
will  promote  the  Commission's  goal  of 
expediting  the  resolution  of  these 
disputes  by  allowing  the  Commission 
and  all  parties  to  follow  one  set  of  rules. 
30.  We  disagree  with  the  commenters 
who  support  expedited  procedures  only 
for  complaints  that  have  statutory 
deadUnes  or  that  involve  competitive 
issues  for  the  following  reasons.  First, 
we  agree  with  NAD  that  having  separate 
sets  of  procediues  for  certain  types  of 
complaints  would  create  confusion  for 
parties  who  might  be  unclear  as  to 
which  rules  to  follow  and  might-even 
lead  to  repeated  and  inadvertent 
violations  of  our  procedinal  rules. 
Second,  we  conclude  that  separate 
complaint  procedures  would  permit 
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parties  to  explojtlour  rules  by  alleging 
certain  violations  in  order  to  manipulate 
the  time  frame  or,  level  of  evidentiary 
support  reqiiiredlin  a  particular 
complaint.  For  example,  a  complainant 
alleging  that  a  BOC  has  violated  certain 
provisions  of  the  Act  might  be  tempted 
to  add  an  allegation  that  the  BOC  has 
also  failed  to  meet  a  condition  required 
for  approval  for  provision  of  interLATA 
services  in  violuion  of  section  271,  in 
order  to  take  adyintage  of  the  ninety- 
day  resolution  cuadline  mandated  by 
section  271{d)(6}te).  Third,  to  the  extent 
that  certain  comtoenters  contend  that 
subjecting  all  complaints  to  expedited 
procedures  will  unnecessarily  work 
hardships  on  complainants  and 
defendants  in  cases  without  statutory 
deadlines,  we  nc^^e  that  the  Commission 
has  considerably  ^scretion  under  the 
amended  rules  to  accommodate  the 
needs  of  parties  io  cases  where  no 
statutory  deadlihf  applies.  Finally, 
separate  sets  of  procedures  would  be 
administratively!  burdensome  for  the 
Commission.  Not  only  would  it  be 
cumbersome  to  promulgate  separate  sets 
of  procedures,  bi|it  it  would  decrease 
staff  efficiency  tQ  apply  different 
procedural  rules  fo  different  complaints. 

31.  We  defer  consideration  of  NAD's 
proposal  to  establish  coordination 
procediu^s  with  the  DOJ  regarding 
jurisdiction  of  acoessibility  complaints 
in  this  proceeding.  We  will  address  this 
proposal  in  our  s^^on  255 
implementation  rulemaking,  so  as  to 
permit  the  Commission  to  take  a 
comprehensive  approach  to 
implementation  olF  section  255. 

2.  Applicability  of  the  Section 
208(b)(1)  Deadline,  a.  The  NPRM.  32. 
We  stated  in  the  NPRM  that  the  new 
five-month  resolution  deadline  in 
section  208(b)(1)  applies  only  to  those 
formal  complain^  that  investigate  the 
"lawfulness  of  a  (iiarge,  classification, 
regulation  or  pra^ice."  Section  208(b), 
as  originally  added  by  Congress  in  1988 
in  the  FCCAA,  has  been  interpreted 
previously  as  applicable  only  to 
complaints  about  matters  contained  in 
tariffs  filed  with  ue  Commission.  In 
other  words,  un(nr  this  interpretation, 
only  those  complaints  challenging  the 
"lawfulness  of  a  charge,  classification, 
regulation  or  practice "  reflected  in  a 
tariff  filed  wiUi  thi » Commission 
pursuant  to  secti^  i  203  of  the  Act  have 
been  viewed  as  sjipject  to  the  resolution 
deadlines  contaii^^d  in  former  section 
208(b). 

b.  Comments.  3  3.  Several  commenters 
take  a  much  broa  ier  view  of  the  scope 


of  section  208(b). 
commenters,  the  If 
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deadline  such  as  in  sections  260, 275, 
and  271,  appUes  to  all  formal 
complaints  filed  pursuant  to  section 
208.  Although  the  commenters  provide 
little  argument  to  support  this  view,  the 
crux  of  their  claim  appears  to  be  that  the 
language  in  section  208(b)(1)  referring  to 
"investigation(s]  into  the  lawfulness  of 
a  charge,  classification,  regulation  or 
practice"  is  broad  enough  to  cover  any 
unlawful  act  or  omission  by  a  common 
carrier  which  could  subject  it  to  a 
complaint  filed  piusuant  to  section  208. 
Under  this  broad  interpretation  of 
section  208(b)(1),  the  Commission 
would  have  a  maximum  of  five  months 
to  resolve  any  formal  complaint  filed 
pursuant  to  section  208. 

c.  Discussion.  34.  llie  plain  language 
of  the  Act  establishes  that  the  class  of 
complaints  subject  to  the  deadline  in 
section  208(b)(1)  is  narrower  than  the 
class  of  complaints  that  can  be  filed 
under  section  208(a).  Section  208(a), 
inter  alia,  gives  any  person  the  right  to 
complain  about  "anything  done  or 
omitted  to  be  done"  by  a  common 
carrier  in  contravention  of  the  Act.  The 
complaint  resolution  deadline  in  section 
208(b)(1),  on  the  other  hand,  refers  only 
to  those  complaints  involving 
investigations  into  the  lawfulness  of  a 
"charge,  classification,  regulation,  or 
practice"  of  a  carrier.  /-j" 

35.  While  there  is  little  guidance  in 
section  208  itself  for  defining  the  subset 
of  complaints  covered  by  section  208(b), 
we  conclude  that  section  208(b)(l} 
covers  complaints  relating  to' the 
lawfulness  of  those  matters  required  to . 
be  in  tariffs.  Stated  another  way,  the 
deadline  covers  complaints  relating  to 
the  lawfubiess  of  matters  with  respect  to 
which  the  Commission  could  exercise 
its  prescription  power  under  section 
205.  The  deadlines  in  sections 
204(a)(2)(A)  (pertaining  to  the  nature 
and  timing  of  tariff  investigations  by  the 
Commission)  and  208(b)(1)  are  identical 
in  both  the  Act,  as  amended  by  the 
FCCAA,  and  the  1996  Act.  In  addition, 
the  provision  in  the  1996  Act 
establishing  the  effective  date  for  the 
changes  to  the  tariff  investigation  and 
complaint  resolution  deadlines 
specifically  states  that  the  new 
deadlines  in  sections  204  and  208(b) 
shall  apply  only  with  respect  to  charges, 
practices,  classifications,  or  regulations 
"filed"  on  or  after  one  year  after  the  date 
of  enactment.  The  use  of  the  word 
"filed"  connotes  a  tariff  filing  pursuant 
to  section  203  of  the  Act  because  it  is 
generally  pursuant  to  section  203  that  a 
"charge,  classification,  regulation,  or 
practice"  would  be  "filed"  with  the 
Commission. 

36.  We  note,  moreover,  that  the  1996 
Act  added  specific  resolution  deadlines 


for  complaints  filed  piusuant  to  sections 
260,  271,  and  275.  It  may  be  inferred 
that,  because  Congress  added  specific 
deadlines  in  certain  sections  of  the  1996 
Act  for  resolving  identified  types  of 
complaint  actions,  and  was  silent  as  to 
deadlines  for  resolving  complaints 
arising  from  other  sections  of  the  Act, 
Congress  did  not  intend  to  mandate 
deadlines  for  resolving  all  complaints. 

37.  We  therefore  conclude  that  section 
208(b)  applies  only  to  formal  complaints 
which  involve  "investigationfsj  into  the 
lawfulness  of  a  charge,  classification, 
regulation  or  practice"  contained  in 
tariffs  filed  with  the  Commission.  In 
light  of  our  complete  detariffing  policy  ^ 
for  the  domestic  interstate, 
interexchange  services  of  nondominant 
interexchange  carriers  and  our 
permissive  detariffing  poUcy  for 
competitive  access  providers  and 
competitive  LECs,  however,  we 
conclude  that  the  interpretation  should 
be  modified  to  ensure  that  our 
forbearance  decisions  do  not  eviscerate 
Congress'  intent  in  establishing  the  five- 
month  resolution  deadline  for  208(b)(1) 
complaints.  As  noted  above,  the 
application  of  the  5-month  208(b)(1) 
deadline  to  investigations  concerning  a 
carrier's  "charge,  classification, 
regulation,  or  practice"  is  triggered  by 
the  filing  of  any  such  charge, 
classification,  regulation  or  practice 
with  the  Commission.  To  the  extent  that 
our  detariffing  decisions  relieve  carriers 
of  any  obligations  to  make  such  filings, 
it  could  be  argued  that  complaints  a^ut 
matters  not  filed  with  the  Commission 
by  carriers  are  not  encompassed  by 
section  208(b)(1).  We  conclude  that 
Congress  clearly  did  not  intend  this 
result.  We  hold,  therefore,  that  the 
section  208(b)(1)  deadline  shall  apply  to 
any  complaint  about  the  lawfulness  of 
matters  included  in  tariffs  filed  with  the 
Commission,  and  those  matters  that 
would  have  been  included  in  tariffs  but 
for  the  Commission's  forbearance  from 
tariff  regulation.  For  example, 
complaints  alleging  that  a 
carrier,through  its  non-tariffed  charges, 
has  failed  to  meet  the  rate  integration  or 
rate  averaging  requirements  of  section 
254(g)  of  the  Act  would  be  subject  to  the 
section  208(b)(1)  deadline.  Similarly, 
complaints  contending  that  a  carrier  has 
imposed  unjust  and  unreasonable  terms 
and  conditions  on  the  provision  of  a 
service  that  would  have  been  tarrifed 
but  for  our  forbearance  decision  would 
fall  within  the  requirements  of  section 
208(b)(1). 

C.  Pre-Filing  Procedures  and  Activities 

38.  In  the  NPRM  we  asked  parties  to 
identify  specific  pre-filing  activities 
available  to  potential  complainants  and 
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~~  defendants  that  could  serve  to  settle  or 
narrow  disputes,  or  facilitate  the 
compilation  and  exchange  of  relevant 
documentation  or  other  information 
prior  to  the  filing  of  a  formal  complaint 
with  the  Commission.  It  has  been  our 
experience  that  there  is  generally  little 
exchange  of  information  or  discussion 
of  the  dispute  between  parties  prior  to 
the  fihng  of  a  formal  complaint  and  that 
such  exchange  of  information  and 
discussion  of  a  dispute  will  often  lead 
to  settlement.  We  stated  in  the  NPRM 
that  our  intent  was  to  adopt  rules  or 
procedures  that  would  promote  actions 
that  could  either  foster  the  resolution  of 
disputes  prior  to  filing  or  narrow  the 
scope  of  the  issues  to  be  resolved  in 
-  formal  complaints. 

1.  Certification  of  Settlement 
Attempts,  a.  The  NPRM  39.  We 
tentatively  concluded  in  the  NPRM  that 
we  should  require  that  a  complainant 
certify  in  its  complaint  that  it  discussed, 
or  attempted  to  discuss,  in  good  faith 
the  possibility  of  settlement  with  the 
defendant  carrier's  representative(s) 
prior  to  filing  the  complaint,  and, 
further,  that  failure  to  comply  with  this 
certification  requirement  would  result 
in  dismissal  of  the  complaint. 

b.  Comments.  40.  Most  commenters 
support  the  proposal  to  require  a 
complainant  to  certify  in  its  complaint 
that  it  discussed,  or  attempted  to 
discuss,  the  possibility  of  settlement 
with  the  defendant  carrier  prior  to  filing 
its  complaint.  These  commenters  agree 
that  settlement  should  be  encouraged 
and  that  the  certification  requirement 
would  provide  an  additional  incentive 
for  fmrties  to  settle  or  narrow  disputed 
issues,  thereby  resulting  in  fewer  and 
better-focused  complaints.  GST 
Telecom.  Inc.  ("GST"),  KMC  Telecom, 
Inc.  ("KMC").  MFS  Communications, 
Co.  ("MFS"),  and  TRA  additionally 
suggest  that  answers  should  be  required 
to  contain  certification  that  the  parties 
discussed,  or  attempted  to  discuss,  the 
possibility  of  settlement  prior  to  the 
filing  of  the  formal  complaint.  In  their 
Joint  Reply,  Jones  Intercable,  Inc., 
Centennial  Cellular  Corp.,  Texas  Cable 
and  Telecommunications  Association, 
Cable  Television  Association  of  Georgia, 
South  Carolina  Cable  Television 
Association,  and  Tennessee  Cable 
Telecommunications  Association 
(collectively,  the  "Cable  Entities") 
recommend  mirroring  the  Commission's 
pole  attachment  procedures,  which 
require  a  complaint  to  either  summarize 
all  steps.taken  to  resolve  the  dispute 
prior  to  fiUng  or  explain  why  no  steps 
were  taken.  AT&T  opposes  such  a  pre- 
certification  requirement,  arguing  that  it 
would  unduly  restrict  a  party's 
"unconditional  statutory  right"  to  file  a 


section  208  complaint,  citing  ATB-Tv. 
FCC  as  support  for  its  proposition. 
BellSouth  disagrees  with  AT&T,  arguing 
that  there  is  no  section  208  right  to  file 
a  complaint  that  is  not  based  on  facts, 
and  that  encouraging  pre-complaint 
negotiations  will  facilitate  all  jMuties' 
understanding  of  the  facts.  Bell  Atlantic, 
NYNEX,  and  Pacific  Telesis  Group 
("PTG")  also  disagree  with  AT&T's 
argument,  stating  that  AT&T  v.  FCC 
deals  only  with  the  Commission's 
prohibition  of  tariff  revisions  for  certain 
services  and  does  not  deal  with  section 
208  complaints.  Competitive 
Telecommunications  Association 
("CompTel")  opposes  the  requirement 
of  certification  of  settlement  attempts, 
arguing  that  parties  already  have 
sufficient  motivation  to  settle  their 
disputes  and  that  mandatory  settlement 
discussions  might  force  some  parties  to 
accept  unfavorable  settlements. 

c.  Discussion.  41.  We  conclude  that 
both  the  complainant  and  defendant,  as 
part  of  the  complaint  and  answer, 
respectively,  must  certify  that  they 
discussed,  or  attempted  in  good  faith  to 
discuss,  the  possibility  of  settlement 
with  the  opposing  party  prior  to  the 
filing  of  the  complaint.  We  agree  with 
GST.  KMC.  MFS.  and  TRA  that 
defendant  carriers  should  be  given  equal 
responsibility  for  exploring  settlement 
options  prior  to  the  filing  of  a  formal 
complaint.  To  help  facilitate  meaningful 
discussion  between  disputing  parties, 
we  will  adopt  a  requirement  that  the 
complainant  mail  a  certified  letter 
outiining  the  allegations  that  form  the 
basis  of  the  complaint  it  anticipates 
filing  with  the  Commission  to  the 
defendant  carrier  that  invites  a  response 
within  a  reasonable  period  of  time.  We 
further  conclude  that  the  rule  setting 
forth  the  certification  requirement  shall 
be  modeled  on  the  Commission's 
existing  pole  attachment  procedures  in 
§  1.1404(1)  of  the  rules.  Therefore,  each 
settlement  certification  must  include  a 
brief  summary  of  all  steps  taken  to 
resolve  the  dispute  prior  to  filing.  If  no 
steps  are  taken,  then  each  such 
certification  must  state  the  reason(s)  for 
such  failure  to  conduct  settlement 
discussions.  We  find  that  mandating 
settlement  discussions  prior  to  filing  a 
formal  complaint  will  result  in  (1)  more 
disputes  being  settled  amicably,  and  (2) 
the  scope  of  the  issues  in  dispute  in 
formal  complaints  being  narrowed 
where  possible. 

42.  We  disagree  with  CompTel's 
assertion  that  a  rule  requiring 
mandatory  settlement  discussions  could 
be  used  to  coerce  parties  into  accepting 
unfavorable  settlements.  This  rule 
requires  good  faith  settlement  attempts, 
not  settlement  itself.  Furthermore, 


requiring  good  faith  settlement  attempts 
will  not  impose  undue  restrictions  on 
the  right  of  any  person  to  file  a 
complaint  with  the  Commission.  We 
disagree  with  AT&T's  interpretation  of 
the  ruling  in  ATS-T  v.  FCC  as  it  applies 
to  the  issues  under  consideration  here. 
In  AT&Ty.  FCC.  the  court  held  that  the 
Commission's  requirement  that  a  carrier 
obtain  special  permission,  i.e.,  prior 
Commission  approval,  before  filing  a 
tariff  imder  section  203  imlawfuUy 
interfered  writh  the  carrier's  right  to  file 
a  tariff.  In  addition  to  the  fact  that  AT8-T 
V.  FCC  considers  the  application  of 
section  203,  not  section  208,  the  issue 
considered  in  AT&T  v.  FCCis 
distinguishable  from  the  issue  before  us 
in  that  the  pre-filing  requirements  we 
impose  here  only  dictate  that  parties 
explore  settlement  possibilities  and  do 
not  require  any  Conmiission  approval 
prior  to  fiUng  a  formal  complaint.  If 
settlement  attempts  are  unsuccessful, 
the  complainant  is  free  to  file  a  formal 
complaint.  The  certification 
requirement  will  benefit  the  parties  and 
the  Commission  by  requiring  the  parties 
to  discuss  the  facts  and  issues  in  dispute 
prior  to  the  filing  of  the  complaint.  Such 
requirement  may,  therefore,  lead  to  an 
informal  resolution  of  the  dispute  or.  at 
the  very  least,  may  reduce  or  clarify  the 
number  and  scope  of  the  issues  in 
dispute,  consistent  with  Congress' 
intent  to  expedite  the  resolution  of 
disputes. 

2.  Neutral  Industry  Committee,  a.  The 
NPRM.  43.  We  also  sought  comment  on 
whether  a  committee  composed  of 
neutral  industry  members  would  serve  a 
needed  role  or  useful  purpose  in 
addressing  disputes  over  technical  and. 
other  business  disputes,  before  parties 
bring  their  disputes  to  the  Commission 
in  the  form  of  formal  complaints.  We 
-  asked  commenters  to  address  the  extent 
to  which  there  would  be  a  need  for 
outside  experts  to  deal  with  technical 
issues  that  are  likely  to  arise  in  formal 
complaints  and  whether,  if  such  a  need 
exists,  the  use  of  a  committee  of  such 
experts  in  the  form  of  a  voluntary 
preliminary  dtemative  dispute 
resolution  ("ADR")  procedure  would 
expedite  the  resolution  of  complaints 
b.  Comments.  44.  Most  commenters 
oppose  the  creation  of  an  industry 
committee.  Several  parties  argue  that  it 
would  be  impossible  to  construct  a 
neutral  committee,  PTG  and  TRA  argue 
that  the  use  of  such  a  committee  would 
delay  the  resolution  of  important 
marketplace  issues,  and  AT&T  and  GTE 
argue  that  the  committee  would  lack  the 
expertise  to  handle  a  wide  variety  of 
disputes.  CBT,  Communications  and 
Energy  Dispute  Resolution  Associates 
("CEDRA").  and  NYNEX  contend  that 
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such  options  arO  already  available  to 
parties.  NYNEXJadditionally  states  that 
complaints  befor » the  Commission 
typically  involveldisputes  between 
individual  companies,  rather  than  broad 
issues  affecting  the  industry.  Some 
commenters,  holfever,  support  the 
proposal.  AssocUtion  of  Telemessaging 
Services  International  ("ATSI"), 
BellSouth,  Southwestern  Bell 
Telephone  ("SVyBT"),  and  United  States 
Telephone  Association  ("USTA") 
support  the  use  oFan  industry 
committee  to  assist  in  resolving 
technical  and  bi^^ess  disputes. 
BellSouth  added  mat  an  industry 
committee  could  pe  used  in  conjunction 
with  ADR  mech^sms.  ATSI  asserts 
that  committee  p^eedings  would  have 
to  be  completed  Within  clearly 
established  deadiUnes  to  prevent  delay 
in  resolving  dispii^tes  involving 
competitive  issuM  and  to  ensure 
compliance  with  the  statutory 
complaint  resolution  deadlines.  In 
addition,  GST,  KMC.  and  MFS  suggest 
permitting  the  parties  and  the 
Commission  to  imlize  such  a  committee 
during  the  compuint  process,  as  well  as 
at  the  pre-filing  Stjage,  to  resolve  certain 
factual  issues.      i 

c.  Discussion.  4p.  We  decline  to 
establish  a  committee  of  neutral 
industry  members  to  resolve  disputes 
over  technical  and  other  business 
issuer,  before  parties  file  such  disputes 
with  the  Commis^on  as  formal 
complaints.  We  iiote  that  the  majority  of 
commenters  oppoise  this  proposal. 
Several  factors  wie^gh  against 
establishing  such  a  committee.  First, 
because  the  committee's  decisions 
would  not  be  binding  on  the 
Commission,  it  is  possible  that  the 
committee  and  the  Commission  might 
rule  differently  op  identical  issues.  The 
usefulness  of  committee  decisions  to 
resolve  disputes  ivould  be  diminished 
by  such  imcertaiiity,  as  a  losing  party 
would  have  little  incentive  to  accept  the 
committee's  recommendation.  Second, 
we  agree  with  coaimenters  that  it  woidd 
be  difficult  to  establish  a  standing 
committee  with  sufficient  expertise  to 
resolve  a  range  of  technical  and 
business  issues  because  of  the  breadth 
of  knowledge  and  Expertise  that  would 
be  required.  Third!  we  agree  with 
commenters  that  n  would  be 
administratively  burdensome  to 
assemble  a  new  cMnmittee  for  each 
conflict  parties  sought  to  submit  to  such 
committee.  Finally,  we  agree  with  the 
commenters  who  argue  that  the 
potential  for  confli|cts  of  interest  among 
the  committee  members  is  too  great  to 
be  able  to  providei  a  guarantee  of 
neutrality. 


3.  Additional  Commenters' 
Suggestions,  a.  The  NPRiVf  46.  In  the 
NPRM,  we  invited  commenters  to 
suggest  additional  pre-filing    ' 
requirements  or  procedures  to  help 
settle  or  narrow  disputes,  or  facilitate 
the  compilation  and  exchange  of 
relevant  documentation  or  other 
information. 

b.  Comments.  47.  ATSI,  NYNEX,  and 
USTA  suggest  that  formal  ADR  efforts 
be  made  a  prerequisite  to  filing  a 
complaint,  while  MCI  and  Sprint 
oppose  such  a  proposal.  MCI,  ICG 
Telecom  Group  ("ICG"),  and  Sprint 
suggest  that  parties  be  required  to  begin 
their  information  exchange  before  a 
complaint  is  filed,  in  order  to  prepare 
for  the  rapid  pace  of  the  complaint 
process.  PTG  opposes  this  suggestion, 
arguing  that  requiring  such  information 
exchanges  would  lead  to  fishing 
expeditions  and  raise  confidentiality 
concerns.  Bell  Atlantic  proposes  that  a 
potential  complainant  he  required  to 
provide  the  defendant  carrier  with  a 
statement  of  its  claim  and  specify 
documents  and  information  that  it 
believes  would  be  material  to  the 
resolution  of  the  dispute,  and  that  the 
carrier  be  required  to  respond  in  full 
within  a  reasonable  period  of  time 
before  a  complaint  is  filed.  Similarly, 
CEDRA  and  BellSouth  suggest  that 
complainants  be  required  to  serve 
advance  copies  of  their  complaints  on 
defendant  carriers  prior  to  filing  such 
complaints  with  the  Commission. 
Finally,  CompTel,  Nextlink  and  various 
cable  entities  suggest  that  the 
Commission  offer  binding  arbitration  or 
mediation  as  an  alternative  to  formal 
complaints,  aiding  that  Commission 
staff  would  be  more  persuasive  and 
knowledgeable  than  outside  mediators 
or  arbitrators. 

c.  Discussion.  48.  We  decline  to  adopt 
these  proposals  because,  for  the  most 
part,  they  raise  potential  problems  that 
would  outweigh  their  potential  benefits. 
We  reject  suggestions  that  would 
impose  rigid  requirements  for  pre-filing 
activities.  We  find  that  these  proposals 
could  either  stifle  the  parties'  ability  to 
develop  creative  solutions  to  their 
differences  or  delay  unnecessarily  the 
filing  of  complaints,  or  both.  For 
example,  we  agree  with  MCI  and  Sprint 
that  requiring  formal  ADR  efforts  prior 
to  the  filing  of  a  formal  complaint  could 
permit  defendant  carriers  to  delay  the 
filing  of  formal  complaints  to  the 
detriment  of  customers  and  c(Hnpetitors 
alike.  For  the  same  reason,  we  reject  the 
suggestions  by  MCI,  ICG,  and  Sprint  that 
we  should  mandate  the  exchange  of 
documents  and  materials  by  potential 
complainants  and  defendant  carriers 
prior  to  the  filing  of  a  formal  complaint. 


Although  the  proposals  of  Bell  Atlantic, 
BellSouth,  and  CEDRA,  to  require  the 
exchange  of  specific  information 
identifyine  claims  and  key  facts  in 
advance  of  the  filing  of  the  formal 
complaint,  would  promote  pre-filing 
discussions,  we  conclude  that  parties 
should  be  afforded  the  widest  possible 
latitude  in  conducting  their  settlement 
efi^orts  and  not  be  subjected  to  rigid 
requirements.  We  also  reject  the 
proposals  of  CompTel,  Nextlink,  and  the 
cable  entities  to  require  the  Commission 
to  arbitrate  or  mediate  disputes  at  the 
request  of  the  disputing  parties  as  an 
alternative  to  formal  complaints.  Such  a 
requirement  would  unnecessarily  tax 
the  Commission's  resources  when  there 
are  many  qualified  ADR  experts  outside 
the  Commission.  We  note  that 
Commission  staff  will  work  with 
industry  members  and  formal  complaint 
parties  to  resolve  disputes  informally. 
both  before  and  after  formal  complaints 
have  been  filed.  We  see  little  benefit, 
however,  in  requiring  the  staff  to 
conduct  such  mediation  or  arbitration 
efforts  in  all  cases. 

D.  Service 

49.  Under  section  208  of  the  Act  and 
the  Commission's  existing  complaint 
rules,  the  staff  is  responsible  for  serving 
formal  complaints  on  defendant 
carriers.  Currently,  all  formal 
complaints  must  be  initially  filed  with 
the  Mellon  Bank  in  Pittsburgh.  '^ 

Pennsylvania;  forwarded  by  the  Bank  to 
the  Commission's  Secretary;  and  then 
distributed  to  the  Common  Carrier 
Bureau.  The  Common  Carrier  Bureau 
then  forwards  complaints  against 
common  carriers  and  complaints  against 
international  telecommunications 
providers  to  the  Common  Carrier 
Bureau's  Enforcement  Division; 
complaints  against  wireless  carriers  are 
forwarded  to  the  Wireless 
Telecommunications  Bureau.  As  a 
result,  ten  days  or  more  may  pass  before 
the  staff  receives  official  copies  of  a 
complaint,  reviews  it  for  minimum 
compliance  with  the  rules,  and  serves  it 
on  the  defendant  carrier(s).  It  has  been 
common  for  a  defendant  carrier  to 
receive  a  complaint  twenty  days  after  it 
was  filed  with  the  Commission. 
Pleadings  filed  subsequent  to  the 
complaint  are  currently  served  by 
regular  U.S.  mail,  which  may  delay 
actual  receipt  of  such  pleadings  from 
three  days  to  a  week.  Because  of  the 
new  ninety  to  120-day  statutory 
deadlines,  the  A/Pi2M  proposed  to 
eliminate  delays  associated  with  the 
current  filing  and  service  procedures  by 
streamlining  the  service  process. 
1.  Personal  Service  of  Formal 
Complaints  on  Defendants,  a.  The 
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NPRM.  50.  In  the  NPRM  we  sought 
comment  on  our  proposals  to  modify 
the  service  of  formal  complaints.  We 
proposed  to  authorize  or  require  a 
complainant  to  effect  service 
simultaneously  on  the  following 
persons:  the  defendant  carrier,  the 
Commission,  and  the  appropriate  staff 
office  at  the  Commission,  i.e.,  the  Chief, 
Formal  Complaints  and  Investigations 
Branch,  Enforcement  Division,  Common 
Carrier  Bureau;  the  Chief,  Compliance 
and  Litigation  Branch.  Enforcement  and 
Consumer  Information  Division, 
Wireless  Telecommunications  Bureau; 
or  the  Chief,  Telecommunications 
Division,  International  Bureau,  t^ith 
regard  to  service  on  the  defendant,  we 
proposed  that  a  complainant  would 
personally  serve  the  complaint  on  an 
agent  designated  by  the  defendant 
carrier  to  receive  such  service.  We 
proposed  that  the  answer  period  would 
begin  to  run  once  the  complaint  has 
been  served  by  the  complainant  on  the 
defendant. 

51.  We  also  noted  that  requiring 
complainants  to  serve  complaints 
directly  on  defendants  would  eliminate 
the  staff's  initial  review  of  the  complaint 
prior  to  the  defendant's  receipt  of  the 
complaint.  To  alleviate  concerns  about 
service  of  deficient  complaints,  the 
NPRM  proposed  to  require  that  parties 
submit  a  completed  checklist  or 
"intake"  form  with  each  copy  of  the 
formal  complaint  to  indicate:  (1)  that  the 
complaint  satisfies  minimum  format 
and  content  requirements;  (2)  that  the 
complaint  meets  the  various  threshold 
requirements  for  stating  a  cause  of 
action  under  the  Act  and  the 
Commission's  rules;  and  (3)  the 
statutory  provisions  allegedly  violated 
and  any  applicable  statutory  resolution 
deadline.  We  based  this  proposal  on  our 
belief  that  such  an  intake  form  could  be 
a  useful  tool  both  to  speed  the 
preparation  and  filing  of  complaints  and 
to  avoid  or  reduce  the  time  and 
resources  involved  in  processing 
procedurally  defective  or  substantively 
insufficient  complaints.  We  further 
noted  that  the  intake  form  could  serve 
another  useful  purpose,  by  quickly 
identifying  for  the  staff  and  defendant 
carrier  the  relevant  statutory  provisions 
and  any  associated  statutory  time 
constraints. 

b.  Comments.  52.  The  commenters 
generally  support  the  proposal  to 
require  parties  to  serve  complaints 
simultaneously  on  defendants,  the 
Office  of  the  Secretary,  and  the  Bureau 
responsible  for  processing  the 
complaint.  BellSouth,  GTE.  and  CBT, 
however,  are  concerned  that  defendants 
may  be  required  to  respond  to  deficient 
complaints  if  the  Commission 


eliminates  its  practice  of  reviewing 
complaints  prior  to  serving  them  on 
defendants.  By  contrast.  MQ  argues  that 
Commission  review  of  a  complaint  is 
unnecessary  because  a  defendant  would 
undoubtedly  raise  the  issue  if  a 
complaint  was  deficient.  CompTel 
suggests  that  the  Commission  send  the 
defendant  a  notice  of  receipt  of  the 
complaint  to  safeguard  against  faulty 
service.  BellSouth  states  that  section 
208(a)  mandates  that  only  the 
Commission  may  serve  complaints  on 
defendants,  and  suggests  that  the 
complainant  serve  the  defendant  with  a 
copy  of  the  complaint  and  notice  of 
intent  to  file  prior  to  the  filing  of  the 
complaint  with  the  Commission.  AT&T 
and  NYNEX  state  that,  while  section 
208(a)  does  require  the  Commission  to 
serve  complaints  on  defendants,  this 
requirement  is  fulfilled  by  allowing 
complainants  to  serve  complaints  on 
defendants  as  agents  of  the  Commission 
for  that  limited  purpose  only.  PTC  asks 
the  Commission  to  clarify  that  personal 
service  is  required  for  the  complaint. 
53.  Almost  all  of  the  commenters, 
including  ATSI,  BellSouth,  CBT, 
CompTel,  GST.  GTE.  KMC.  MPS,  and 
TRA,  support  the  proposal  to  require 
complainants  to  submit  a  completed 
checklist  or  "intake"  form  with  each 
copy  of  the  formal  complaint.  ATSI 
stated  that  using  "check-off  boxes"  to 
clearly  indicate  the  specific  complaint 
category  utilized  would  assist  all  parties 
and  the  Commission  in  determining 
quickly  the  special  standards  and 
applicable  deadlines.  BellSouth 
additionally  suggests  that  the  form 
include  a  waiver  of  the  section 
271(d)(6)(B)  90-day  resolution  deadline. 
MCI  argues  that  this  form  would  be 
useless  because  a  party  filing  a  defective 
complaint  would  be  unlikely  to 
complete  this  form  correctly. 

c.  Discussion.  54.  We  conclude  that 
complainants  shall  be  required  to  effect 
personal  service  of  the  complaint  on  the 
defendant  carrier/designated  agent 
simultaneously  with  the  filing  of  the 
complaint  with  the  Conunission's 
Secretary,  the  Chief  of  the  division  or 
branch  responsible  for  handling  the 
complaint  within  the  Bureau 
responsible  for  handling  the  complaint, 
and  the  Mellon  Bank.  The  complainant 
shall  serve  two  copies  of  the  complaint 
with  the  Chief  of  the  division  or  branch 
responsible  for  handling  the  complaint 
within  the  Bureau  responsible  for 
handling  the  complaint.  The  Chief  will 
then  forward  one  of  those  copies  to  the 
defendant,  in  compliance  with  the   • 
mandate  in  section  208(a)  that 
complaints  JCshall  be  forwarded  by  the 
Commission"  to  the  defendant.  The 
allowable  time  period  for  filing  an 


answer  begins  to  run  on  the  date  the 
complainant  serves  the  complaint  on 
the  defendant.  Because  the  Common 
Carrier  Bureau  coordinates  with  the 
International  Bureau  to  handle 
international  telecommunications 
complaints,  any  formal  complaint  that  is 
filed  with  the  International  Bineau  must 
also  be  filed  simultaneously  with  the 
Chief,  Formal  Complaints  Branch, 
Enforcement  Division,  Common  Carrier 
Bineau.  Requiring  service  of  the 
complaint  on  the  defendant  carrier 
simultaneously  with  filing  the 
complaint  with  the  Commission  will 
enable  the  parties  and  the  Commission 
to  begin  prompt  resolution  of  the 
complaint,  by  eliminating  delays  that 
existed  under  the  former  rules.  This 
requirement  satisfies  the  Commission's 
goal  of  expediting  the  processing  of 
formal  complaints. 

55.  After  consideration  of 
commenters'  concerns  regarding  notice 
to  the  defendant  in  the  event  of 
defective  service  of  the  complaint,  we 
conclude  that  the  Commission  will  send 
each  defendant  notice  of  receipt  of  the 
complaint  as  a  precaution  against 
defective  service.  Upon  receipt  of  the 
complaint,  the  Commission  shall 
promptly  send  notice  of  receipt  of  tlje 
complaint  by  facsimile  transmission  to 
the  defendant.  In  addition  to  mailing  a 
copy  of  the  complaint  to  the  defendant, 
the  staff  will  send  to  all  parties  a 
schedule  detailing  the  date  the  answer 
is  due  and  the  date  of  the  initial  status 
conference.  The  date  of  service  of  the 
formal  complaint  upon  the  defendant 
shall  be  presiuned  to  be  the  same  date 
as  service  on  the  Commission.  Where, 
however,  a  complainant  fails  to  properly 
serve  the  complaint  on  the  defendant, 
the  complaint  will  be  dismissed  without 
prejudice. 

56.  We  further  conclude  that  the 
complainant  must  file  the  complaint, 
along  with  the  appropriate  fee,  with  the 
Mellon  Bank  on  the  same  day  that  it 
serves  the  complaint  on  the  Commission 
and  the  defendant.  Although  this 
requirement  was  not  specifically 
proposed  in  the  NPRM,  we  find  that 
requiring  the  complaint  to  be  filed  with 
the  Mellon  Bank  on  the  same  day  as 
service  on  the  defendant  and  the 
Commission  is  a  natural  extension  of 
the  proposal  in  the  NPRM  to  require 
simultaneous  service  of  the  complaint 
on  the  defendant  and  the  Commission. 
Such  requirement  is  further  justified  by 
the  fact  that  the  date  on  which  the 
complaint  is  filed  with  the  Mellon  Bank 
is  the  official  commencement  date  of  the 
complaint  with  the  Commission.  Thus, 
the  date  on  which  the  complaint  is  filed 
with  the  Mellon  Bank  is  the  date  on 
which  any  statutory  deadlines  begin  to 
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run  and  timely  ]b^x>secution  of  such 
complaints  requites  service  on  the 
defendant  at  the  Earliest  date  possible. 
Additionally,  requiring  delivery  of  the 
complaint  and  fee  payment  to  die 
Mellon  Bank  by  the  day  of  service  of  the 
complaint  on  the  Commission  and 
defiandant  will  help  the  Commission  to 
determine  quicU^  whether  the  fee  has 
been  propo-ly  paid.  We  also  require  the 
complainant  to  ittach  to  each  copy  of 
the  intake  form.JQ  photocopy  of  its  fee 
pajnment  (check;  etc.)  as  well  as  a 
certificate  of  service.  Attachment  of  a 
copy  of  the  fee  payment  will  provide 
some  assurance  tb  the  Comonission  and 
a  defendant  thati  payment  was  made. 
Where  a  fee  is  nM  properly  paid,  the 
Commission  willlnotify  both  parties 
promptly  that  thl^  complaint  has  been 
dismissed  without  prejudice. 

57.  BellSouth,  pTE,  and  CBT  raise 
some  valid  concons  about  the 
possibility  of  defendants  having  to 
respond  to  deficitot  complaints  under 
our  new  service  klequirements.  To 
address  these  concerns,  we  require  a 
complainant  to  submit  a  completed 
intake  form  with  its  formal  complaint  to 
indicate  that  theitomplaint  satisfies  the 
procedural  and  si^bstantive 
requirements  imider  the  Act  and  our 
rules.  The  completed  intake  form  shall 
identify  all  relevant  statutory 
provisions,  any  relevant  procedural 
history  of  the  caik,  and.  in  the  case  of 
a  section  271(d)(|E  )(B)  complaint, 
whether  the  com])lainant  desires  to 
waive  the  ninetyl-day  resolution 
deadline.  We  di^gree  with  MCI's 
assertion  that  a  dpmplainant  who  files  a 
defective  compliunt  will  probably  be 
unable  to  fiU  ou«  ihe  intake  form 
properly.  Rather  live  find  that  the  intake 
form  will  serve  afi  a  checklist  to  guide 
complainants  wnb  niay  be  unfamiliar 
with  the  necessary  components  of  a 
formal  complaint  and  in  that  way    ' 
reduce  the  niunber  of  defective 
complaints  filedi  We  conclude  fufther 
that  this  requirei|ient  will  permit  the 
Commission  to  eliminate  the  delay 
associated  with  the  initial  review  of  a 
complaint.  To  thpl  extent  that  frivolous 
complaints  are  fil^.  the  intake  form 
requirement  will  assist  in  weeding  out 
such  complaints  prior  to  Commission 
review.  The  form  will  identify  for  the 
Commission  staff  any  relevant  statutory 
provisions  and  associated  deadlines. 
Furthermore,  thei  staff  will  be  alerted  if 
there  is  relevant  pfrocedural  history  that 
will  require  revi^  of  related  non- 
Commission  records  by  the  staff.  We 
note  that  a  defendant  is  not  reUeved  of 
its  obligation  to  file  and  serve  its  answer 
on  time  by  the  fed  that  a  complainant 


failed  to  correctly  complete  the  intake 
form. 

58.  In  addition,  we  reject  NAD's 
proposal  to  permit  service  of  complaints 
by  facsimile  transmission  because  we 
conclude  that  service  of  the  complaint 
must  be  accomplished  in  the  most 
reliable  maimer  possible.  Because  we 
are  requiring  the  defendant  to  submit  its 
answer  within  twenty  days  of  receipt  of 
the  complaint,  any  delay  or  imcertainty 
in  the  receipt  of  the  complaint  and 
associated  documents  through  facsimile 
transmission  could  unduly  infringe  on 
the  defendant's  due  process  rights. 

2.  Expediting  Service  Generally,  a. 
The  NPRM.  59.  In  the  NPRM.  we 
proposed  to  require  service  of  all 
dociunents  filed  subsequent  to  the 
complaint  (answer,  motions,  briefs,  etc.) 
by  overnight  delivery.  Alternatively, 
parties  would  be  permitted  to  serve 
pleadings  by  facsimile  transmission,  to 
be  followed  by  hard  copies  sent  by 
regular  mail  delivery. 

60.  We  further  proposed  to  establish 
and  maintain  an  electronic  directory, 
available  on  the  Internet,  of  agents 
authorized  to  receive  service  of 
complaints  on  behalf  of  carriers  that  are 
subject  to  the  provisions  of  the  Act  and 
of  the  relevant  Commission  personnel 
who  must  be  served.  We  noted  that 
section  413  of  the  Act  requires  all 
carriers  subject  to  the  Act  to  designate 
in  writing  an  agent  in  the  District  of 
Columbia  for  service  of  all  process.  The 
proposed  directory  would  Ust.  in 
addition  to  the  name  and  address  of  the 
agent,  at  least  one  of  the  following:  his 
or  her  telephone  or  voice-mail  number, 
facsimile  niunber.  or  Internet  e-mail 
address.  We  sought  comment  on  this 
proposal  and  on  what  information 
should  be  included  within  the  service 
directory. 

61.  Finally,  we  recognized  that  the 
practice  of  routing  formal  complaints 
against  wireless  telecommimications 
providers  was  unwieldy  and  time- 
consiuning.  We  noted  that  under  the 
current  rules,  wireless  complaints  are 
routed  from  the  Common  Carrier  Bureau 
lock  box  at  the  Mellon  Bank  in 
Pittsburgh  to  the  Commission's 
Secretary,  who  forwards  the  complaint 
to  the  Formal  Complaints  and 
Investigations  Branch  of  the  Common 
Carrier  Bureau's  Enforcement  Division, 
which  then  reviews  and  forwards  the 
complaints  to  the  Wireless 
Telecommunications  Bureau.  Therefore, 
we  sought  comment  on  our  proposal  to 
revise  our  rules  to  provide  for  a  separate 
lock  box  at  the  Mellon  Bank  for  the 
receipt  of  complaints  against  wireless 
telecommunications  service  providers. 

b.  Comments.  62.  Commenters 
strongly  support  these  proposals. 


BellSouth  suggests  that  facsimile  service 
would  be  facilitated  by  requiring 
pleading  signatiu^  blocks  to  include 
facsimile  and  phone  numbers.  SWBT 
additionally  suggests  that  service 
include  delivery  by  certified  mail.  ICG 
argues  that  service  should  be  by  hand 
delivery  or  overnight  mail  only.  GST. 
KMC.  MFS.  and  NAD  suggest  permitting 
service  by  Internet,  with  NAD 
particularly  encouraging  Internet  or 
facsimile  service  of  complaints  and 
related  documents  to  facilitate  service 
by  consumers  with  disabilities.  CBT 
opposes  service  by  Internet  because  of 
technical  difficulties  and  problems  with 
verification.  CBT  asks  the  Commission 
to  clarify  that  it  will  take  responsibility 
for  updating  the  electronic  directory  and 
make  allowances  for  improper  service 
due  to  mistakes  in  the  directory. 
America's  Carriers  Telecommunication 
Association  ("ACTA")  suggests  that 
carriers  be  able  to  designate  someone 
other  than  an  agent  located  in  the 
District  of  Columbia  for  receipt  of 
service,  arguing  that  limiting  service  to 
what  in  many  cases  will  be  an  "artificial 
agent"  in  the  District  of  Columbia  is 
inefficient  in  light  of  the  availabihty  of 
national  overnight  delivery.  MQ 
suggests  that  a  paper  directory  of  service 
agents  be  kept  in  the  Secretary's  office 
for  those  parties  lacking  Internet  access. 

c.  Etiscussion.  63.  We  conclude  that 
parties  must  serve  documents  or 
pleadings  filed  subsequent  to  the 
complaint  by  either  hand  delivery, 
overnight  delivery,  or  facsimile 
transmission  followed  by  mail  delivery. 
Any  facsimile  transmission  or  hand 
delivery  must  be  completed  by  5:30 
p.m.,  local  time  of  the  recipient,  in  order 
to  be  considered  served  on  the  date  of 
receipt.  Service  by  overnight  delivery 
will  be  deemed  served  the  business  day 
following  the  date  it  is  accepted  for 
overnight  delivery  by  a  reputable 
overnight  delivery  service.  Although  we 
are  permitting  service  of  pleadings 
subsequent  to  the  complaint  to  be  by 
facsimile  transmission,  we  also  require 
that  facsimile  service  be  accompanied 
by  mailed  hard  copies  to  alleviate  the 
effects  of  possible  faulty  facsimile 
transmission.  These  requirements  will 
ensure  timely  and  verifiable  service.  To 
facilitate  facsimile  delivery,  we  require 
pleading  signature  blocks  to  include 
facsimile  and  telephone  numbers,  as 
suggested  by  BellSouth. 

64.  We  decline  to  authorize  service  by 
Internet  at  this  time  because  we  have 
'received  insufficient  comments  on  the 
issue,  given  the  significance  of 
permitting  electronic  filing  or  service  of 
complaint  pleadings.  We  may  revisit 
this  issue  at  a  later  date,  following  our 
consideration  of  possible  procedures  for 
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the  eiecti  ^nic  filing  of  dociunents  in 
rulemakiiij;  proceedings  in  GC  Docket 
97-113. 

65.  We  also  reject  SWBT's  proposal  to 
deliver  pleadings  by  certified  mail. 
Althou^  SWBT  presumably  offered 
this  suggestion  to  improve  verificatiop 
of  service  rather  than  speed  of  service, 
we  did  not  seek  comment  on 
verification  procedures  in  the  NPRM 
because  we  have  not  found  verification 
of  service  to  be  a  significant  problem. 

66.  Although  we  considered 
establishing  an  electronic  directory  of 
agents  designated  by  carriers  to  receive 
service  of  process,  we  decline  to 
establish  such  a  directory  at  this  time. 
We  have  concluded  that  more  review  is 
needed  to  determine  the  most  efficient 
means  for  collecting  the  data  necessary 
to  establish  such  a  directory.  This  data 
coUection  may  be  combined  with  other 
collections  of  data  from  common 
carriers  by  the  Commission  in  the 
future.  The  Commission  intends  to 
reconsider  this  issue  in  conjimction 
with  streamlining  its  other  data 
collection  procedures. 

67.  We  recognize  the  need  to  provide 
complainants  with  the  information 
necessary  to  effect  personal  service  on 
defendant  carriers  as  required  by  our 
rules.  Accordingly,  the  Commission  will 
provide  access  to  a  listing  of  agents 
designated  by  carriers  to  receive  service 
of  process  in  the  Office  of  the 
Commission  Secretary.  In  order  to 
establish  this  Usting,  all  common 
carriers  are  required  to  designate  service 
agents  within  the  District  of  Colimibia, 
although  they  may  additionally  identify 
an  alternative  service  agent  outside  the 
District  of  Columbia.  For  each 
designated  agent  for  service  of  process, 
each  carrier  is  required  to  identify  its 
name,  address,  telephone  or  voice-mail 
number,  facsimile  number,  and  Internet 
e-mail  address  if  available.  In  addition, 
the  carrier  shall  identify  any  other 
names  by  which  it  is  known  or  under 
which  it  does  business,  and,  if  the 
carrier  is  an  affiliated  company,  its 
parent,  holding,  or  management 
company.  This  information  shall  be 
provided  to  the  Commission  by  filing  it 
with  the  Formal  Complaints  and 
Investigations  Branch  of  the  Common 
Carrier  Bureau.  Parties  are  required  to 
notify  the  Commission  within  one  week 
of  any  changes  in  their  information.  We 
note  that  ACTA's  proposal  to  permit 
designation  of  service  agents  outside  of 
the  District  of  Columbia  was  based  on 
the  incorrect  premise  that  overnight 
delivery  would  fulfill  our  requirement 
of  having  the  complainant  personally 
serve  the  complaint  on  the  defendant.  It 
will  not.  Only  hand  deUvery  constitutes 
personal  service  for  the  purposes  of  our 


service  requirement.  We  note,  however, 
that  the  complainant  is  not  required  to 
hand  deliver  the  complaint  to  the 
Commission  Secretary,  the  Chief  of  the 
division  or  branch  responsible  for 
handling  the  complaint  within  the 
Bureau  responsible  for  handling  the 
complaint,  or  the  Mellon  Bank. 

68.  We  establish  a  separate  lock  box 
at  the  Mellon  Bank  in  Pittsburgh  for  the 
receipt  of  complaints  against  wireless  . 
telecommunications  service  providers. 
Currently,  all  formal  complaints  against 
common  carriers,  including  Wireless 
Telecommunications  Bureau  complaints 
and  International  Bureau  complaints, 
are  filed  in  the  lockbox  of  the  Common 
Carrier  Bureau  at  the  Mellon  Bank. 
Because  the  Common  Carrier  Bureau 
coordinates  with  the  International 
Bureau  to  handle  international 
telecommimications  complaints,  filing 
the  International  Bureau's  complaints  in 
the  Common  Carrier  Bureau's  lockbox 
does  not  delay  the  complaint  process. 
Providing  the  Wireless 
Telecommunications  Bureau  with  its 
own  lockbox,  however,  will  both 
expedite  the  delivery  of  the  complaint 
and  verification  of  fee  payment  to  the 
Wireless  Telecommunications  Bureau, 
and  relieve  the  Common  Carrier  Bureau 
of  the  responsibility  of  reviewing 
wireless  complaints  for  routing  to  the 
Wireless  Telecommunications  Bureau. 

E.  Format  and  Content  Requirements 

69.  The  short  resolution  deadlines 
contained  in  the  Act  place  greater 
btuxiens  on  parties  to  provide  facts  and 
legal  arguments  in  their  respective 
complaints  and  answers  to  support  or 
defend  against  allegations  of  ' 
misconduct  by  common  carriers. 
Similarly,  the  short  resolution  deadlines 
place  greater  demands  on  the 
Commission  and  its  staff  to  expedite  the 
review  and  disposition  of  these 
complaints. 

70.  The  Commission's  rules  have 
always  required  fact-based  pleadings. 
That  is,  all  complaints,  answers  and 
related  pleadings  are  required  to  contain 
complete  statements  of  fact,  supported 
by  relevant  docimientation  and 
affidavits.  In  actual  practice,  however, 
many  parties  file  what  amount  to 
"notice"  pleadings  similar  to  filings  that 
would  be  made  in  federal  district  court. 
Both  complainants  and  defendants  have 
placed  substantial  reliance  on  self- 
executing  discovery  and  additional 
briefing  opportunities  to  present  their 
respective  claims  and  defenses  to  the 
Commission. 

71.  A  principal  goal  of  this 
rulemaking  that  was  set  forth  in  the 
NPRM  was  to  improve  the  utility  and 
content  of  the  complaint  and  answer  by 


requiring  complainants  and  defendants 
to  exercise  diligence  in  compiling  and 
submitting  full  legal  and  factual  support 
in  their  initial  filings  with  the 
Commission.  The  proposals  ifi^the 
NPRM  were  designed  to  promote  fact- 
based  pleadings  and  to  shift  the  focus  of 
fact-finding  away  from  costly,  time- 
consuming  discovery  and  towards  the 
pre-filing  and  initial  complaint  and 
answer  periods. 

1.  Support  and  Documentation  of 
Pleadings,  a.  The  NPRM.  72.  In  the 
NPRM,  we  proposed  to  require  that  any 
party  to  a  formal  complaint  proceeding 
must,  in  its  complaint,  answer,  or  any 
other  pleading  required  during  the 
complaint  process,  include  full 
statements  of  relevant  facts  and  attach  to 
such  pleadings  supporting 
documentation  and  affidavits  of  persons 
attesting  to  the  acou-acy  of  the  facts 
stated  in  the  pleadings.  This  would 
effectively  prohibit  defendants  bom 
making  general  denials  in  their  answers. 
We  proposed  to  require  a  complainant 
to  append  to  its  complaint  documents 
and  other  materials  to  support  the 
underl]ring  allegations  and  requests  for 
relief,  and  tentatively  concluded  that 
Cailure  to  append  such  documentation 
would  result  in  summary  dismissal  of 
the  complaint.  Although  our  rules 
already  required  each  complainant  to 
provide  a  complete  statement  of  the 
racts  and  description  of  the  natiue  of  the 
alleged  violation,  we  tentatively 
concluded  that  we  should  require  more 
sp>ecifically  that  a  complainant  include 
a  detailed  explanation  of  the  manner  in 
which  a  defendant  has  violated  the  Act, 
Commission  order,  or  Commission  rule 
in  question  in  the  formal  complaint 
Such  a  rule,  for  example,  would  require 
a  complainant  alleging  that  a  HOC  has 
ceased  to  meet  any  of  the  conditions 
that  were  required  for  approval  to 
provide  interLATA  services  pursuant  to 
section  271(c)(2)(B)  of  the  Act  to  include 
in  its  complaint  a  detailed  explanation 
of  the  manner  in  which  the  defendant 
BOC  has  ceased  to  meet  such  condition 
or  conditions,  along  with  any  associated 
documentation.  The  NPflAf  also  sought 
comment  on  whether  we  should 
prohibit  complaints  that  rely  solely  on 
assertions  based  on  "information  and 
belief."  We  stated  that,  while  assertions 
based  on  information  and  belief  may  not 
be  useful  in  deciding  on  the  merits  of  a 
complaint,  prohibiting  such  assertions 
might  inhibit  a  complainant's  ability  to 
present  claims  of  unlawful  behavior 
against  carriers  under  applicable  • 

provisions  of  the  Act. 

73.  We  proposed  to  require  the 
complaint,  answer,  and  any  authorized 
reply  include  two  sets  of  additional 
information:  (1)  the  name,  address,  and 
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telephone  numb^t  of  each  individual 
likely  to  have  discoverable  infoimation 
relevant  to  the  dfijputed  facts  alleged 
with  particularityjin  the  pleadings, 
identifying  the  sipjects  of  infonnation; 
and  (2)  a  copy  ofj  jor  a  description  by 
category  and  location  of,  all  doaunents, 
data  compilationst  and  tangible  things 
in  the  possession,;  custody,  or  control  of 
the  party  that  arei  relevant  to  the 
disputed  facts  alleged  with  particularity 
in  the  pleadings.  iWe  noted  that  this 
proposal,  whidi  ffiould  enable  the 
Commission  and  parties  to  identify 
quickly  sources  pi  infonnation. 
comported  with  ^  analogous 
requirement  und^  the  F^eral  Rules  of 
Qvil  Procedure.  We  also  sought 
comment  on  wha|t|  benefits,  if  any, 
would  be  realized  by  the  parties  or  the 
Commission  by  requiring  the  identified 
relevant  documents  to  be  filed  with  the 
Commission  along  with  the  complaint 
and  answers.       \\ 

74.  The  NPRM  Jiroposed  to  require 
parties  to  append  copies  of  relevant 
tariffs  or  tariff  provisions  to  their 
complaints,  answers,  and  replies,  noting 
that  the  current  rules  only  encourage 
parties  to  append!  ^uch  tariffs.  The 
NPRM  also  proposed  to  modify  the  rules 
to  include  expressly  pleadings  filed 
solely  to  effect  delay  in  the  prosecution 
or  disposition  of  ^jcomplaint  as  filings 
for  improper  purpose  within  the 
meaning  of  §  1.7^  of  our  rules. 

b.  Comments.  73.  Most  commenters. 
including  AT&T.  i^ellSouth  and  TRA, 
strongly  support  the  proposals  to 
require  all  pleadihgs  to  include 
complete  facts anddocumentation. 
AT&T  states  that  Supporting  affidavits 
and  documentation  are  "critical  to 
imderstanding  th0  parties'  positions  on 
the  matters  at  issu*."  NYNEX  agrees 
with  the  observatt(^n  in  the  NPRAf  that 
"(tlypically,  complainants  file  'bare 
bones'  complaints  with  numerous 
allegations,  but  with  little  or  no 
documentation"  and  that  the  proposal 
would  allow  the  Commission  to 
"process  complaihts  more  quicldy,  since 
it  would  have  accms  to  the  relevant 
information  from  t^e  beginning!.)" 
BellSouth  suggest^  that  the  Commission 
impose  requiremeints  similar  to  its  rules 
for  pole  attachinent  complaints  which 
reqiure  detailed,  ^uct-based  complaints, 
supported  by  extensive  documentation 
and  verifications  wtailing  the  alleged 
violations.  | ! 

76.  Several  commenters.  including 
CBT.  NYNEX,  and  ^G,  only  support 
our  proposals  reguding  complaints,  and 
oppose  our  proposals  regarding 
answers.  They  state  that  the  format  and 
content  proposals  Inor  complaints  are  not 
overly  burdensome  because 
complainants  con^ol  the  timing  of  the 


filing  of  the  complaint  and  can  gather 
infonnation  prior  to  bringing  the 
complaint.  They  oppose  the  format  and 
content  proposals  with  regard  to 
answers,  however,  because  they  argue 
that  the  requirements  will  be  too 
onerous  for  defendants  who  will  have 
little  time  to  respond  with  such 
specificity  in  their  answers,  especially 
in  light  of  oiu-  proposal  to  reduce  the 
time  to  file  answers  to  twenty  days. 

77.  AT&T  agrees  that  general  denials 
should  be  prohibited.  MCI,  however, 
contends  that  general  denials  should  be 
permitted  where  a  complainant  has 
been  uncooperative  with  the  defendant 
prior  to  the  filing  of  the  complaint  and 
the  defendant  lacks  the  necessary 
infonnation  upon  which  to  respond  to 
the  complaint  in  detail.  The  came 
entities  state  that  general  denials  should 
be  permitted  in  accordance  with  the 
Federal  Rules  of  Qvil  Procedure 
("FRCP"),  subject  to  Rule  11  sanctions, 
if  the  party  intends  in  good  faith  to 
controvert  all  the  averments  of  a 
pleading  or  specific  paragraph. 

78.  AT&T  and  PTG  endorse  the 
proposal  to  prohibit  assertions  based 
solely  on  information  and  belief,  stating 
that  it  would  help  to  reduce  the  niunber 
of  fiivolous  complaints,  including  those 
brought  to  harass  defendants  or  as 
fishing  expeditions.  Many  commenters, 
however,  including  APCC.  Bell  Atlantic, 
CompTel,  MQ,  NYNEX,  NAD,  TRA.  and 
Teleport  Communications  Group 
("TCG").  argue  that  allowances  should 
be  made  for  situations  in  which  a 
complainant  will  have  difficulty 
obtaining  access  to  information  that  may 
be  in  the  sole  possession  of  a  defendant 
or  third  parties  who  might  be  imwilling 
to  relinquish  such  information.  APCC, 
GTE,  ICG,  and  TCG  propose  that 
information  and  belief  allegations 
should  be  permitted  if  the  complainant 
pleads  with  particularity  facts  mat 
would  establish  a  credible  case,  or 
supplies  affidavits  stating  that  the 
necessary  information  is  in  the 
possession  of  the  defendant  or  an 
uncooperative  third  party.  ATSI.  KMC, 
and  NO'S  oppose  the  proposal  because 
of  the  potential  hardship  ^n  small  or 
emerging  businesses.  APCC  and  ICG 
also  seek  clarification  on  whether  the 
Commission's  proposal  is  to  prohibit 
complaints  based  solely  on  information 
and  belief,  or  only  those  allegations 
based  solely  on  infonnation  and  belief. 

79.  AT&T  and  PTG  note  that  the 
identification  of  individuals  with 
discoverable  information  should  not 
include  phone  numbers  because  such 
individuals  should  be  contacted  only 
through  coimsel.  Regarding  the 
document  production  proposal,  Bechtel 
&  Cole  and  Ameritech  support  requiring 


all  relevant  dociunents  to  be  produced 
to  the  opposing  party  and  the 
Commission.  Most  commenters, 
however,  such  as  CBT,  BellSouth,  MQ, 
the  cable  entities,  and  PTG,  express 
concern  that  the  information  produced 
might  be  overbroad  and  argue  that 
requiring  the  filing  of  numerous 
doaunents  with  soly  tangential 
relevance  to  the  dispute  is  likely  to 
overwhelm  the  Commission  with 
materials  of  marginal  or  no  use  in 
resolving  the  complaint.  CBT  notes  that 
many  federal  coiuls  have  opted  out  of 
compliance  with  the  federal  rule  and 
that  it  would  be  more  efficient  to 
respond  to  discovery  requests  than  to 
identify  and  gather  die  universe  of 
available  information.  MCI  questions 
whether  this  requirement  will  be  useful, 
stating  that  a  party  would  identify  as 
relevant  only  those  dociunents  akeady 
attached  as  documents  upon  which  that 
party  intends  to  rely  and  that  party 
would  be  unable  to  guess  at  what 
materials  another  party  might  find 
relevant.  ACTA,  BellSouth,  and  GTE 
propose  requiring  parties  to  file  only  the 
doaunents  relied  upon  conourently 
with  the  complaint  and  answer  and  any 
subsequently  filed  brief,  rather  than 
requiring  the  production  of  all 
potentially  relevant  documents.  GST, 
KMC,  and  MFS  argue  that,  to  prevent 
the  copying  of  millions  of  unnecessary 
documents,  parties  should  only  be 
required  to  identify  documents  and 
provide  the  opportimity  to  copy  such 
doaunents.  AT&T  supports  the 
identification  or  attachment  of 
doaunents  to  complaints  and  answers 
only  with  respect  to  section  271(d)(6)(B) 
complaints;  otherwise,  AT&T  argues,  all 
document  production  should  occiu  at 
the  initial  status  conference.  CBT, 
NYNEX.  and  SWBT  express  concern 
that  defendants  will  not  have  time  to 
execute  document  identification  and 
production  of  this  broad  scope.  Bell 
Atlantic  states  that,  because  the 
Commission  seldom  permits 
depositions  or  broad  document 
searches,  the  provision  of  this 
infonnation  would  rarely  be  utilized. 
PTG  and  USTA  suggest  that  parties  be 
allowed  to  amend  their  infonnation 
designations  without  leave.  Several 
parties,  including  MQ,  express  doubt 
that  such  information  disclosure 
requirements  could  entirely  substitute 
for  discovery. 

80.  All  commenters  who  discussed 
the  proposal  to  require  parties  to 
append  copies  of  relevant  tariffs  or  tariff 
provisions  to  their  complaints,  answers, 
and  replies  support  the  proposal.  No 
parties  commented  on  the  proposal,  to 
include  expressly  within  the  meaning  of 
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§  1.734  of  our  rules,  that  pleadings  filed 
solely  to  effect  delay  in  the  prosecution 
or  disposition  of  a  complaint  are  filings 
for  improper  purpose. 

c  Discussion.  81.  We  conclude  that 
the  complaint,  answer,  reply,  and  any 
other  required  pleading  are  required  to 
include  full  statements  of  relevant, 
material  facts  with  supporting  affidavits 
and  dociunentation.  This  requirement 
will  improve  the  utiUty  and  content  of 
pleadings  by  requiring  parties  to  plead 
their  cases  with  specific,  material  facts 
and  supply  documentation  early  in  the 
complaint  process.  In  order  to  speed 
resolution  of  all  formal  complaints,  the 
Q>mmission  must  adhere  to  the  fact- 
pleading  process.  Such  quick  resolution 
of  certain  formal  complaints  is 
necessitated  by  the  Act.  Further,  such 
quick  resolution  of  all  formal 
complaints  where  possible  is  consistent 
with  the  overall  goals  of  the  Act  to 
promote  and  protect  competition  in  the 
marketplace. 

82.  We  conclude  that  complainants 
shall  be  required  to  provide,  in  their 
complaints,  a  detailed  explanation  of 
the  manner  in  which  a  defendant  has 
violated  the  Act,  Commission  order,  or 
Commission  rule  in  question. 
Substantive  claims,  or  "counts,"  based 
solely  upon  information  and  belief  shall 
be  generally  prohibited.  A  complainant 
may  be  permitted,  however,  to  file 
claims  based  on  information  and  belief 
if  such  claims  are  made  in  good  faith 
and  the  complainant  attaches  an 
affidavit  to  the  complaint  that  explains 
why  the  supporting  facts  could  not  be 
reasonably  ascertained.  Our  goal  is  to 
discourage  complainants  bom  filing 
claims  based  solely  upon  information 
and  belief  without  firsthand  knowledge 
of  the  violation  alleged.  Because  quick 
resolution  of  formal  complaints  is 
essential  to  the  Commission's  goal  of 
fostering  and  preserving  competition  in 
today's  deregulated  telecommunications 
markets,  strict  adherence  to  the 
Commission's  fact  pleading 
requirements  is  necessary.  A  general 
rule  prohibiting  assertions  based  solely 
upon  information  and  belief  will  ensure 
that  complainants  exercise  diligence  in 
preparing  and  submitting  allegations  of 
misconduct  against  a  carrier.  We  have 
considered,  however,  commenters' 
concerns  that  complainants  may  not 
always  have  in  their  possession  the 
information  that  would  substantiate 
their  claims  and  that  such  information 
may  be  in  the  sole  possession  or  control 
of  the  defendant  carrier  or  of 
uncooperative  third  parties.  Each 
complainant  has  the  general  duty  to 
provide,  whenever  possible,  full 
statements  of  fact  supported  by  relevant 
documentation  and  affidavits. 


Complainants  should  not,  however,  be 
penalized  or  prevented  from  filing  a 
formal  complaint  in  those  situations  in 
which  the  necessary  information  could 
not  have  been  reasonably  obtained  prior 
to  the  filing  of  the  complaint.  We 
conclude  that  this  requirement  strikes 
an  equitable  balance  between  the 
Conunission's  need  for  complete 
information  as  early  as  possible,  and  the 
complainant's  potential  difficulty  in 
obtaining  that  information. 

83.  We  disagree  with  the  comments  of 
the  cable  entities  that  defendants  should 
be  permitted  to  make  general  denials  if 
the  defendant  intends  in  good  faith  to 
controvert  all  the  averments  of  a 
pleading  or  specific  paragraph. 
Requiring  the  answer  to  include  fiill 
statements  of  relevant,  material  facts 
with  supporting  affidavits  and 
docimientation  will  prohibit  defendants 
from  making  general  denials  in  their 
answers.  Specific  denials  supported  by 
facts  and  dociunentation  will  aid  the 
Commission  staff  in  understanding  the 
nature  of  the  dispute  and  facilitate  its 
resolution.  Formal  complaints  often 
raise  questions  about  a  rate,  charge,  term 
or  condition  of  a  particular  service 
offering.  In  our  staff's  experience, 
defendant  carriers  have  the  requisite 
knowledge  to  specifically  deny  a 
complainant's  allegations  about  sQch 
charges,  practices  or  service 
requirements  in  the  vast  majority  of 
cases.  A  diligent  defendant  should 
almost  always  have  sufficient 
information  with  which  to  make 
specific  denials.  We  conclude  further 
that,  contrary  to  MCI's  suggestion,  the 
benefits  to  speedy  resolution  of  a 
complaint  that  arise  from  specific 
denials  outweigh  the  potential  benefit  of 
allowing  general  denials  as  a 
mechanism  to  enforce  compliance  with 
the  pre-filing  activities  requirements. 
84.  We  conclude  that  parties  must 
include  in  the  complaint,  answer,  and 
any  necessary  reply,  an  "information 
designation"  that  identifies  individuals 
known  or  believed  by  the  parties  to  have 
knowledge  about  ihe  matters  in  dispute. 
This  information  designation  must 
identify  such  individuals  by  name  and 
business  or  other  address  and  include  a 
description  of  the  information  possessed 
by  that  source  and  its  relevance  to  the 
dispute.  We  conclude  that  such 
mandatory  information  designation  will 
simplify,  expedite,  and,  in  some  cases, 
eliminate  the  need  for  time-consuming 
discovery.  We  agree  with  AT&T  and 
PTG  that  parties  should  not  be  required 
to  supply  the  phone  nuimbers  of 
individuals  who  should  only  be 
contacted  through  counsel.  Therefore 
parties  are  required  to  identify  in  the 
complaint,  answer,  and  any  necessary 


reply  only  the  name  and  address  of  each 
individual  likely  to  have  discoverable 
information  relevant  to  the  disputed 
fects  alleged  with  particularity  in  the 
pleadings. 

85.  We  conclude  further  that  parties 
shall  also  be  required  to  identify  in  their 
information  designations  all  documents 
in  their  possession  or  control  believed 
to  be  relevant  to  the  matters  in  dispute, 
including  an  inventory  that  contains  for 
each  document  the  date,  the  soiuce,  the 
intended  recipient(s).  and  a  description 
of  the  docxunent's  relevance  to  the 
dispute.  We  disagree  with  MQ's 
assertion  that  parties  will  be  unable  to 
guess  what  kinds  of  material  the 
opposing  party  would  regard  as 
relevant,  hi  most  cases,  parties  to  formal 
complaints  before  the  Commission  are 
sophisticated  business  entities  who 
fully  understand  the  issues  before  them 
and  know  which  documents  in  their 
possession  or  control  are  relevant  to 
those  issues.  We  find  CBT's  arguments 
that  many  federal  courts  have  opted  out 
of  compliance  with  this  rule's 
equivalent  in  the  FRCP  impersuasive. 
We  note  that,  while  we  looked  to  the 
FRCP  for  some  guidance  during  this 
proceeding,  that  guidance  was  limited 
by  the  many  differences  betwemi  fsderal 
court  proceedings  and  Commission 
proceedings.  Not  only  does  the 
Commission  reqilire  fact-based  * 
pleadings,  but  certain  of  the 
Commission's  formal  complaint 
proceedings  are  subject  to  statutory 
resolution  deadlines  shorter  than  any 
deadline  applicable  to  the  federal 
courts.  Although  some  federal  courts 
have  opted  out  of  compliance  with 
FRCP  26(a)(1).  we  adopt  its  equivalent 
for  Commission  proceedings  because  it 
will  aid  us  greatly  in  meeting  statutory 
deadlines  under  our  individual 
procedural  constraints  as  well  as  in 
expediting  the  resolution  of  competitive 
issues  that  affect  the 
telecommunications  marketplace. 

86.  We  disagree  with  CB'Ts  statement 
that  it  would  be  more  efficient  to  have 
parties  respond  to  discovery  requests 
than  to  have  parties  identify  all  relevant 
documents  in  their  information 
designations.  We  find  that  requiring 
such  information  designations  early  in 
the  dispute  will  facilitate  the 
Commission's  ability  to  focus  on  the 
facts  and  issues  in  the  case  quickly. 
Having  such  information  on  hand  will 
further  expedite  the  Commission's 
consideration  of  the  necessity  of  any 
discovery  requests  early  in  the 
proceeding.  We  also  disagree  with  the 
suggestions  by  PTG  and  USTA  to  permit 
parties  to  amend  their  information 
designations  without  leave.  We 
conclude  that  this  would  run  contrary  to 
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our  objective  of  prociuing  as  much 
information  as  early  as  possible.  The 
allowance  of  amendments  would  reduce 
parties'  incentive  to  file  thorough 
information  designations  with  their 
complaints,  answers,  and  replies 
because  they  wiU  rely  on  their  right  to 
supplement  their  designations  at  a  later 
time.  AcceptingI  h>utinely  late-obtained 
information  wiUlonly  delay  the 
resolution  of  complaints.  We  do 
recognize,  howeyer.  that  parties  may 
occasionally,  aff  jr  submitting  their 
initial  pleadings*  discover  information 
that  should  be  included  in  their 
information  designations.  Accordingly, 
a  party  may  submit  a  request  for 
permission  to  amend  its  information 
designations,  along  with  an  explanation 
of  why  the  information  was  not 
designated  at  the  time  of  the  filing  of  the 
complaint,  answer,  or  reply. 

87.  We  do  not!  pnd  it  necessary  to 
reqiure  the  production  or  exchange  of 
all  dociunents  iwntified  as  relevant  to 
a  dispute  as  a  matter  of  course  in  all 
cases.  It  will  be  helpful  and  often 
necessary,  however,  in  light  of  the  Act's 
complaint  resol^ion  deadlines  and  the 
Commission's  gbel  of  expediting  the 
resolution  of  all  complaints,  to  have 
certain  documents  identified  by  the 
parties  readily  accessible  to  the  staff  and 
opposing  parties.  Therefore  we  require 
parties  to  file  concurrently  with  the 
complaint,  answer,  and  any  necessary 
replv,  only  those  dociunents  and 
affidavits  upon  which  they  intend  to 
rely  to  support  their  respective  claims 
and  defenses.  R^uired  attachments 
include  relevant  tariffs  or  tariff 
provisions  wheijaj  applicable.  Because  it 
is  in  each  party'i  self-interest  to  support 
its  most  persuasive  arguments,  we 
conclude  that  it  is  reasonable  to  rely  on 
each  party's  judgment  to  identify  the 
key  dociiments  ik^  the  dispute.  We 
acknowledge  th^l  a  party  may  be 
reluctant  to  divij^e  information  that 
would  weaken  its  case,  and.  therefore, 
would  probably  not  attach  such 
information  to  itjaj  complaint,  answer,  or 
reply.  We  conclude  that  this  concern 
can  be  adequate!)!  addressed  by 
requiring  each  party  to  identify  all  such 
information  in  their  information 
designations,  however,  and  opposing 
parties  will  therefore  be  aware  of,  and 
have  subsequent!  ^pportimity  to  request, 
such  informatio4  |at  the  initial  status 
conference. 

88.  We  conclude  that  each  party  shall 
be  required  to  attach  supporting 
affidavits  and  doc  uments  to  any  allowed 
briefs,  along  witl^  a  full  explanation  in 
the  brief  of  the  material's  relevance  to 
the  issues  and  matters  in  dispute.  Such 
attachments  shall  have  been  previously 
identified  in  the  barties'  information 


designations,  but  need  not  have  been 
attadied  to  the  complaint,  answer,  or 
any  necessary  reply.  We  find  that  this 
strikes  an  appropriate  balance  between 
the  needs  of  the  Commission  and 
opposing  parties  to  have  readily 
available  information  and  the  hardships 
of  producing  imnecessary  materials.  We 
agree  with  PTG  and  USTA  that  parties 
may.  despite  good  faith  efforts  to  file 
complete  submissions,  later  acquire 
documents  or  information  upon  which 
they  wish  to  rely  but  which  they  did  not 
identify  as  relevant  information  in  their 
information  designations.  Therefore  we 
permit  a  party  to  attach  such 
subsequently  obtained  documents,  upon 
which  the  party  intends  to  rely,  to  any 
subsequent  brief  filed  in  the  matter, 
provided  it  is  accomi}anied  by  a  full 
explanation  in  the  brief  of  the  material's 
relevance  to  the  issues  and  matters  in 
dispute  and  why  such  material  was  not 
identified  in  the  party's  information 
designation. 

89.  We  disagree  wiih  AT&T's 
suggestion  that  all  document  production 
should  occur  at  the  initial  status 
conference,  except  in  section 
271(d)(6)(B)  complaints  under  90-day 
resolution  deadlines.  This  document 
production  requirement  is  intended  to 
work  in  conjunction  with  the  other 
requirements  adopted  in  this 
rulemaking,  including  the  requirement 
that  parties  discuss,  before  the  initial 
status  conference,  issues  such  as 
settlement  prospects  and  stipulations  of 
facts  and  disputed  facts.  It  is  essential 
that  parties  be  able  to  review  the 
documents  produced  with  the  initial 
pleadings  in  order  to  meet  and  discuss 
these  issues  knowledgeably  prior  to  the 
initial  status  conference.  Furthermore, 
we  conclude  that  requiring  the 
identification  of  individuals  and  the 
identification,  inventory,  and 
production  of  dociunents  will  facilitate 
the  staff's  ability  to  require  further 
disclosure  Of  information  about 
individuals  with  relevant  information 
and/or  further  production  of  documents 
when  necessary. 

90.  We  are  not  persuaded  by  the 
arguments  of  some  commenters,  such  as 
CBT,  NYNEX,  PTG.  and  SWBT.  that 
twenty  days  is  an  insufficient  amount  of 
time  in  which  to  prepare  answers  with 
the  level  of  information  contemplated 
under  these  rules.  We  do  not  view 
defendants  as  having  only  twenty  days 
in  which  to  prepare  their  answers.  The 
pleading  requirements  are  intended  to 
work  in  conjunction  with  the  pre-filing 
requirements.  Thus,  by  the  time  parties 
reach  the  stage  of  participating  in  a 
formal  complaint  before  the 
Commission,  settlement  talks  will  have 
narrowed  the  number  and  scope  of 


issues  in  dispute,  and  parties  will  have 
already  commenced  the  collection  and/ 
or  exchange  of  relevant  information  that 
will  be  used  to  substantiate  the 
defendant's  answer.  We  conclude  that 
the  imposition  of  these  format  and 
content  requirements  on  defendants  is 
not  unduly  burdensome,  particularly  in 
light  of  Congress'  clear  intent  to 
expedite  resolution  of  complaints  to 
promote  the  competitive  goals  of  the 
Act. 

91.  We  also  disagree  with  Bell 
Atlantic  that  the  information  produced 
would  only  be  useful  for  depositions  or 
broad  document  searches,  which  are 
seldom  permitted  by  the  Cbmmission. 
Early  identification  of  individuals 
knowledgeable  about  the  matters  in 
dispute  will  be  an  important  tool  for  the 
parties  and  the  staff,  particularly  in 
those  cases  where  additional  affidavits 
or  other  forms  of  factfinding  become 
necessary.  Given  our  experience,  and  in 
light  of  the  short  complaint  resolution 
deadlines,  we  conclude  that  it  is 
necessary  and  appropriate  to  require 
parties  to  identify  knowledgeable 
individuals  and  potentially  relevant 
documents  early  in  the  complaint 
process. 

92.  We  also  conclude  that  pleadings 
filed  solely  to  effect  delay  in  the 
prosecution  or  disposition  of  a 
complaint  are  filings  for  improper 
purpose  within  the  meaning  of  §  1.734 
of  our  rules.  No  commenters  opposed 
this  proposal.  Adoption  of  this 
definition  will  work  in  conjunction  with 
the  new  rules  to  further  deter  parties 
fitim  filing  unnecessary  pleadings  in 
formal  complaints  before  the 
Commission. 

2.  Waivers  for  Good  Cause  Shown,  a. 
The  NPRM.  93.  hi  the  NPRM.  we 
recognized  that  many  of  the  proposed 
pleading  requirements  could  be  ' 
burdensome  on  some  individuals  or 
parties,  particularly  those  desiring  or 
compelled  to  proceed  without  the 
assistance  of  legal  counsel  due  to 
financial  and  other  reasons.  Therefore, 
we  proposed  to  waive  format  and 
content  requirements  for  complaints, 
answers,  and  replies  upon  an 
appropriate  showing  of  financial 
hardship  or  other  public  interest  factors. 
We  tentatively  concluded  that  this 
waiver  provision  would  help  to  ensure 
that  full  effiect  is  given  to  the  provision 
in  section  208  of  the  Act  that  "any 
person,  any  body  politic,  or  municipal 
organization,  or  State  Commission." 
may  complain  to  the  Commission  about 
anything  "done  or  omitted  to  be  done" 
by  a  common  carrier  in  contravention  of 
the  Act.  We  sought  comment  on  this 
proposal  and  tentative  conclusion,  as 
well  as  on  what  standards  should  be 


1004 


Federal  Register  /  Vol.  63.  No.  4  /  Wednesday,  January  7,  1998  /  Rules  and  Regulations 


used  to  determine  "good  cause"  for 
waiving  format  and  content 
requirements. 

D.  Comments.  94.  All  parties 
commenting  on  this  proposal  support  it. 
APCC  and  NYNEX  suggest  that  waivers 
should  be  granted  primarily  for 
financial  hardship  or  public  interest 
reasons  and  suggest  specific  revenue  or 
asset  levels  to  define  "financial 
hardship."  ATSI  argues  that 
complainants  alleging  violations  of 
section  260,  regarding  the  provision  of 
telemessaging  service,  should  not  have 
to  make  special  requests  to  receive  good 
cause  waivers.  GST,  KMC,  MFS.  and 
USTA  suggest  that  the  Commission 
issue  form  complaints  and  model 
pleadings  that  pro  se  complainants 
could  either  fill  out  or  follow.  GTE 
warns  against  routine  granting  of 
waivers.  The  NAD  suggests  establishing 
an  ombudsman  within  the  Commission' 
to  assist  with  accessibility  complaints, 
c.  Discussion.  95.  We  conclude  that 
parties  may  petition  the  staff  for  waivers 
of  the  format  and  content  requirements 
for  complaints,  answers,  and  any 
authorized  replies.  Such  waiver  requests 
shall  be  considered  on  a  case-by-case 
basis  and  may  be  granted  upon  an 
appropriate  showing  of  financial 
hardship  or  other  public  interest  factors. 
We  note  this  waiver  provision  will  work 
in  conjunction  with  the  Commission's 
existing  general  authority  to  waive  any 
provision  of  the  rules  on  its  own  motion 
or  on  petition  if  good  cause  is  shown. 
The  discretion  to  grant  waivers  of  the 
format  and  content  requirements  based 
on  financial  hardship  and  other  public 
interest  factors  will  ensure,  pursuant  to 
section  208,  that  "any  person"  has  the 
right  to  complain  to  the  Commission 
about  acts  or  omissions  by  a  carrier  that 
contravene  the  Act.  For  this  reason,  we 
do  not  agree  with  APCC  or  NYNEX  that 
financial  hardship  should  be 
determined  solely  based  on  set  revenue 
or  asset  levels.  The  range  of  potential 
complainants  under  section  208  is  broad 
and  may  include  individuals,  state 
commissions,  municipalities, 
associations,  and  other  entities  of  all 
forms  and  sizes.  Likewise,  the  size  and 
makeup  of  defendant  carriers  will  vary 
greatly.  Thus  we  conclude  that  waiver 
determinations  should  be  made  on  a 
case-by-case  basis.  The  Commission 
shall  make  every  effort  to  apply  its 
discretion  in  a  consistent  and  fair 
manner  to  strike  an  appropriate  balance 
between  strict  compliance  with  the 
rules  and  the  needs  of  certain  parties  for 
more  lenient  requirements  and 
timetables.  Furthermore,  the 
Commission  shall  have  discretion  to 
waive  or  modify  some  or  all  of  its  rules 
as  appropriate  when  a  waiver  is  granted 


for  good  cause  shown.  For  example,  if 
the  Commission  grants  a  waiver  of  the 
document  production  requirements  to  a 
party  who  demonstrates  financial 
hardship,  the  Commission  may  establish 
an  appropriate  alternative  method  for 
review  and  production  of  dociunents  in 
that  matter. 

96.  We  find  that  §  1.721(b)  of  the  rules 
contains  a  suggested  format  for  formal 
complaints  that  is  clear  and  explicit  and 
that  no  further  form  complaints  or 
model  pleadings  for  pro  se 
complainants  are  necessary. 
Furthermore,  the  Enforcement  Division 
of  the  Common  Carrier  Bureau  currently 
provides,  via  the  Internet,  direct 
mailings,  and  public  reference  room 
access,  a  fact  sheet  designed  to  instruct 
consumers  on  how  to  file  a  formal 
complaint  with  the  Commission. 
Finally,  we  conclude  that  the  range  of 
subjects  that  could  conceivably  be 
contained  within  a  pleading  is  too  broad 
for  a  model  pleading  form  to  be  of  much 
utility  to  pro  se  parties. 

97.  We  decline  to  address  in  this 
proceeding  NAD's  proposal  to  establish 
a  Commission  ombudsman  to  assist 
writh  accessibility  complaints  in  this 
proceeding.  Such  a  proposal  should  be 
addressed  in  our  section  255 
implementation  rulemaking,  so  as  to 
permit  the  Commission  to  take  a 
comprehensive  approach  to 
implementation  of  section  255. 

F.  Answers 

1.  Reduction  of  Time  to  File  Answers. 
a.  The  NPRM.  98.  In  the  NPRM  we 
proposed  to  reduce  the  permissible  time 
for  a  defendant  to  file  an  answer  to  a 
complaint  from  thirty  to  twenty  days 
after  service  or  receipt  of  the  complaint. 
We  tentatively  concluded  that  this 
reduction  was  consistent  with  the 
changes  we  proposed  regarding  the  form 
and  content  of  pleadings  and  would  not 
unduly  prejudice  the  ri^ts  of  any 
defendant.  We  further  tentatively 
concluded  that  this  reduction  in  time  to 
answer  struck  the  appropriate  balance 
in  distributing  the  burdens  of 
compliance  with  the  new  formal 
complaint  resolution  deadlines  among 
the  complainants,  defendants  and  the 
Commission. 

b.  Comments.  99.  The  majority  of 
commenters,  including  AT&T,  Bell 
Atlantic.  CBT,  CompTel,  the  cable 
entities.  MQ.  TRA.  and  USTA  support 
this  proposal.  Ameritech,  BellSouth. 
GTE.  PTG.  and  SWBT  contend, 
however,  that  because  complainants 
will  have  months  to  prepare  their 
complaints,  requiring  defendant  carriers 
to  submit  detailed  responses  with  full 
legal  and  factual  support  within  a 
twenty  day  window  would  be  unfair 


and  unreasonably  burdensome  in  most 
cases.  PTG  suggests  that  defendants  be 
required  to  file  their  answers  within 
twenty  days  only  in  complaints  filed 
pursuant  to  section  271(d)(6)(B).  ACTA 
and  USTA  suggest  that  defendants  be 
permitted  to  supplement  their  answers 
at  a  later  time. 

c.  Discussion.  100.  We  conclude  that 
a  defendant  shall  be  required  to  file  its 
answer  to  a  complaint  within  twenty 
days  after  recei{ft  of  service  of  the 
complaint  by  the  complainant.  We  find 
that  reducing  the  time  in  which  to  file 
an  answer  is  necessary  in  light  of  the 
Congressional  intent  to  expedite  the 
resolution  of  complaints  alleging  anti- 
competitive behavior  by  defendant 
carriers.  We  disagree  with  commenters 
who  assert  that  defendant  carriers  will 
be  overly  burdened  by  having  to  file 
answers  that  comply  with  the  format 
and  content  requirements  within  twenty 
days  from  the  date  of  service.  As  stated 
earlier,  we  view  the  defendants  as 
having  far  more  than  twenty  days  in    ■ 
which  to  prepare  their  answers  because 
the  pre-filing  and  format  and  content 
requirements  adopted  in  this  proceeding 
are  intended  to  work  in  conjunction 
with  the  reduction  in  time  to  file  an 
answer.  The  pre-filing  requirements  will 
alert  the  defendant  as  to  the  basis  of  the 
dispute.  The  actions  taken  by  a 
defendant  in  participating  in  good  faith 
settlement  negotiations  should  require 
the  same  collection  of  information  and 
documents  that  will  be  necessary  to 
support  its  answer  in  compliance  with 
the  format  and  content  requirements. 
The  requirement  of  fiilly  supported  end 
thoroughly  prepared  complaints, 
furthermore,  will  facilitate  a  defendant 
carrier's  ability  to  prepare  a  full 
response  to  a  complaint  urithin  the 
twenty  day  period.  Such  pre-filing  and 
format  and  content  requirements  will 
eliminate  any  need  to  allow  defendants 
to  supplement  their  answers.  Permitting 
defendants  to  supplement  their  answws 
routinely  would  only  encourage 
defendants  to  submit  incomplete 
answers. 


G.  Discovery 

101.  The  NPHW  sought  commeat  on  a 
variety  of  ways  to  modify  the  discovery 
process  in  light  of  the  new  statutory 
deadlines.  Discovery  is  inherently  time- 
consuming  and  often  fails  to  yield 
information  that  aids  in  the  resolution 
of  a  complaint.  The  NPRM.  in 
conjunction  with  other  proposals 
designed  to  improve  the  content  and 
utility  of  the  complaint,  answer,  and 
related  pleadings,  sought  comment  on 
discovery  proposals  that  would  balance 
the  parties'  legitimate  need  for 
discovery  with  the  twin  goals  of  (1) 
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meetin^statutory  resolution  deadlines, 
and  (2}  focilitati£|g  prompt  resolution  of 
all  formal  complaints. 

1 .  Permissibfe  Requests  for  Discovery. 
a.  The  NPRM.  10?.  In  our  experience, 
discovery  has  be4n  the  most  contentious 
and  protracted  domponent  of  the  formal 
complaint  procdsk.  In  the  NPRM,  we 
stated  that  one  qflthe  key  elements  to 
streamlining  the  enforcement  process 
was  to  maximize  staff  control  over  the 
discovery  proces#.  We  stated  ova 
intention  to  exaii^ine  carefully  what 
role,  if  any,  disc  lyery  should  continue 
to  play  in  resolving  formal  complaints, 
and  sought  comment  on  a  range  of 
options  to  either  eliminate  or  modify  the 
current  discovery  process. 

103.  For  our  fii^t  approach,  we  sought 
comment  on  thelbenefits  and  drawbacks 
of  eliminating  thi^  self-executing 
discovery  permittfid  under  our  current 
rules  by  prohibititig  discovery  as  a 
matter  of  right.  This  proposal  placed  the 
emphasis  of  developing  facts  and 
arguments  at  the|^omplaint  and  answer 
stages  of  the  proceeding,  rather  than  on 
discovery  and  sijl|sequent  briefing 
opportunities.  Under  this  proposal,  if 
the  record  presemed  through  such 
pleadings  failed  ih  provide  a  basis  for 
resolving  disputes  over  material  facts  or 
was  otherwise  insufficient  to  permit  our 
resolution  of  a  complaint,  the  staff 
would  have  the  discretion  to  authorize 
limited  discovery  at  the  initial  status 
conference,  that  Would  be  held  shortly 
after  receipt  of  the  defendant's  answer 
to  the  complaint.  We  sought  comment 
on  various  aspects  of  eliminating 
automatic  discovery,  including  whether 
discovery  was  neitiessary  in  all  cases, 
whether  such  a  rule  would  pose  a 
hardship  for  any  particular  segment  of 
complainants,  and  what  standards 
should  apply  in  t^e  event  that  discovery 
was  authorized  b^  the  staff. 

104.  For  our  sepbnd  alternative 
approach,  we  soii^t  comment  on  the 
benefits  and  dravfpacks  of  a  proposed 
rule  that  would  liitiit  self-executing 
discovery  to  something  other  than  the 
thirty  written  inteht)gatories  authorized 
under  the  current!  rules.  We  asked 
parties  to  comment  on  whether  a  more 
limited  form  of  discovery  as  a  matter  of 
right  would  accommodate  a  [>arty's 
ability,  where  nec^^sary,  to  identify  and 
present  to  the  Commission  material 
facts  that  may  be  in  the  possession  or 
control  of  the  othef  party;  whether 
allowing  a  limited  lamoimt  of  discovery 
as  a  matter  of  rigfanj  might  decrease  the 
staffs  burden  in  q^ding  discovery 
ty-case  basis;  and 
iscovery  in  this 
act  from  full 
compliance  with  oUr  rules  regarding  the 
level  of  detail  that  ^hould  be  offered  in 


requests  on  a 
whether  limiting 
manner  would  d 


support  of  complaints  and  answers. 
Pursuant  to  this  approach,  the  staff 
would  permit  adcUtional  discovery  only 
in  extraordinary  cases.  We  sought 
comment  on  various  aspects  of  this 
approach,  including  whether  a 
reduction  in  the  niunber  of  allowable 
written  interrogatories  would  be 
appropriate,  and  whether  interrogatories 
should  be  limited  to  questions  designed 
to  illiuninate  specific  factual  assertions 
or  denials. 

105.  In  our  third  alternative  approach, 
we  sought  comment  on  continuing  to 
allow  some  limited  discovery  as  a 
matter  of  right,  but  allowing 
Commission  staff  to  set  limits  on  the 
scope  of  that  discovery  and  to  set 
specific  timetables  for  such  discovery. 
We  noted  that  authorizing  the  staff  to 
limit  the  scope  of  the  written 
interrogatories  could  be  an  effective 
deterrent  to  attempts  by  parties  to  use 
discovery  for  purposes  of  delay  or  to 
gain  tactical  leverage  for  settlement 
purposes.  In  conjimction  with  this 
approach,  we  proposed  to  require  that 
objections  to  interrogatories  be  filed  by 
the  date  of  the  initial  status  conference, 
thereby  enabling  staff  to  rule  on  such 
objections  at  that  time.  We  noted  that 
under  this  proposal,  extensions  of  time 
to  initiate  limited  discovery  and  file 
objections  and  motions  to  compel 
would  be  granted  only  in  extraordinary 
circumstances. 

b.  Comments.  106.  The  majority  of 
commenting  parties  argue  that  the 
Commission  should  continue  to  allow 
discovery  as  a  matter  of  right.  CBT,  ICG, 
and  MQ  argue  that  eliminating 
discovery  as  a  matter  of  right  will  cause 
delay  due  to  the  fact  that  motions 
requesting  discovery  will  almost  always 
be  filed  and  ICG  argues  further  that  such 
motions  may  produce  inconsistent 
discovery  rulings.  PTG  argues  that  the 
prohibition  of  discovery  would  inhibit 
the  development  of  facts.  Bechtel  &  Cole 
argue  that  the  right  to  discovery  is 
necessary  because  defendants  have  the 
power  to  protect  information  in  their 
sole  possession.  APCC,  CompTel  and 
TRA  argue  that  discovery  is  especially 
necessary  where  the  defendant  has  sole 
possession  of  the  information  a 
complainant  needs  to  make  its  case, 
such  as  in  the  case  of  allegations  of 
cross-subsidies  or  discrimination.  ACTA 
and  CompTel  argue  that  due  process 
requires  that  a  complainant  be  able  to 
direct  its  case  as  it  sees  fit. 

107.  Parties  objecting  to  the 
elimination  of  discovery  as  a  matter  of 
right  propose  several  ways  to  streamline 
the  discovery  process.  PTG  and  TCG 
suggest  that  the  Commission  could  limit 
discovery  to  twenty  written 
interrogatories,  while  USTA  and  GTE 


suggest  that  fifteen  interrogatories 
would  be  the  appropriate  number.  The 
cable  entities,  however,  suggest 
allowing  thirty  discovery  requests, 
including  interrogatories,  requests  for 

J)roduction  of  documents,  and  requests 
or  physical  inspection  of  materials  and 
facilities,  to  be  filed  ten  days  after 
service  of  the  complaint,  an  additional 
fifteen  such  discovery  requests  to  be 
filed  within  five  days  of  the  filing  of  the 
answer,  and  allowing  parties  to  request 
additional  discovery  thereafter.  The 
cable  entities  argue  that  the  certainty  of 
prompt  resolution  of  discovery  disputes 
will  discourage  parties  from  making 
frivolous  requests  or  objections. 

108.  A  number  of  the  parlies  that 
oppose  the  elimination  of  discovery  as 
a  matter  of  right  suggest  that  discovery 
disputes  should  be  resolved  at  the 
initial  status  conference.  Several  parties 
argue  that  it  would  be  useful  for 
Commission  staff  to  use  the  initial  status 
conference  to  control  the  scope  and/or 
scheduling  of  discovery.  U  S  West  and 
TRA,  however,  argue  that  discovery 
should  be  limited  by  the  staff  only  with 
regard  to  timetables.  TRA  states  that 
even  Rule  26  of  the  FRCP  provides  for 
traditional  discovery,  in  addition  to 
volimtary  disclosure,  and  states  further 
that  Commission  staff  should  not 
control  the  prosecution  of  an  action. 
MQ  suggests  that  requiring  discovery  to 
be  discussed  at  the  initial  status 
conference  will  help  Commission  staff 
maintain  control  over  the  discovery 
process,  although  MCI  asserts  that  the 
proposed  timing  of  the  initial  status 
conference  is  too  early  in  formal 
complaint  proceedings  to  rule  on 
objections  to  discovery. 

109.  To  promote  the  resolution  of 
discovery  disputes  at  the  initial  status 
conference,  several  parties  argue  that 
discovery  requests  and  objections 
thereto  should  be  served  and  filed  prior 
to  the  initial  status  conference.  MCI 
argues,  however,  that  it  would  be  unfair 
to  complainants  to  require  discovery 
requests  to  be  filed  with  complaints  and 
answers  because  the  defendants  would 
be  able  to  formulate  their  requests  after 
seeing  the  complaint,  while  the 
complainants  would  be  required  to 
formulate  their  requests  prior  to  seeing 
the  answer.  CompTel  argues  that  the 
proposed  timetables  for  objecting  to 
interrogatories  provides  insufficient 
time  for  parties  to  review  the 
interrogatories,  and  that  therefore 
parties  will  always  file  objections  to 
interrogatories  rather  than  answer  them. 
CompTel  suggests  instead  that  parties  be 
required  to  respond  promptly  to 
interrogatories  for  which  their 
objections  are  denied.  While  they 
support  retaining  discovery  as  a  matter 
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of  right.  GST,  KMC  and  MFS  argue  that 
interrogatories  should  be  prohibited  or 
limited  because  they  are  often  useless. 
If  allowed,  interrogatories  should  not  be 
served  until  after  the  parties  file  their 
'  joint  statement  of  stipulated  facts  and 
key  legal  issues,  to  facilitate  the 
targeting  of  disputed  areas.  APCC 
suggests  that  the  Commission  require 
early  discovery,  including  expedited 
rulings  on  discovery  disputes. 

110.  GTE,  MQ,  Nextlink  and  TCG 
argue  that  discovery  as  a  matter  of  right 
is  necessary  because  all  prior 
disclosures. are  "voluntary"  and  parties 
would  disclose  only  those  facts  solely  in 
their  possession  that  are  most  favorable 
to  their  case.  ICG  argues  that  the 
absence  of  discovery  as  a  matter  of  right 
would  preclude  parties  from  checking 
the  acctuacy  of  their  opponent's 
disclosures.  TRA  is  concerned  that 
elimination  of  discovery  as  a  matter  of 
right  would  result  in  fewer  complaints 
being  filed  with  the  Commission 
because  injured  parties  would  lack 
access  to  information. 

111.  AT4T,  BellSouth,  NYNEX,  and 
SWBT  argue  that  there  should  be  no 
discovery  as  a  matter  of  right.  AT&T 
argues  that  abuses  will  continue  to 
occur  if  parties  are  entitled  to  a  fixed 
number  of  interrogatories.  BellSouth 
argues  that  full  discovery  is  always 
available  in  federal  court.  MCI  coimters 
this  argument  by  asserting  that 
discovery  should  not  be  the  exclusive 
province  of  federal  courts  because 
courts  often  make  primary  jurisdiction 
referrals  to  the  Commission  in  section 
207  cases.  SWBT's  support  of  the 
elimination  of  discovery  is  contingent 
upon  two  requirements:  (1)  providing 
defendants  with  the  right  to  remove  a 
formal  complaint  proceeding  to  federal 
court,  and  (2)  a  complete  prohibition  on 
motions  for  discovery  to  prevent  the 
routine  filing  of  such  motions.  TRA 
opposes  SWBT's  suiggestion  that  the 
Commission  provide  defendants  with 
the  right  to  remove  formal  complaints  to 
federal  court  because  it  argues  diat 
defendants  would  use  such  a  procedine 
to  their  tactical  advantage  to  avoid 
expedited  resolution. 

112.  SWBT  argues  that  discovery  is 
not  needed  because  parties  do  not  have 
a  right  to  file  a  formal  complaint  and 
then  use  discovery  to  determine  if  a 
claim  exists.  SWBT  suggests  that  parties 
be  required  to  certify  that  they  engaged 
in  good  faith  discovery  discussions  and 
exchanges  prior  to  the  filing  of  the 
-complaint. 

113.  AT&T  and  NYNEX  argue  that  the 
Commission  should  control  all 
discovery,  including  the  scope,  timing 
and  number  of  interrogatories,  and  issue 
discovery  rulings  at  the  initial  status 


conference.  NYNEX  proposes  that 
parties  be  required  to  propound  up  to 
thirty  interrogatories  with  the  complaint 
and  answer  and  file  any  opposition  to 
such  discovery  five  days  prior  to  the 
initial  status  conference.  AT&T  argues 
that  discovery  requests  in  addition  to 
interrogatories  should  be  (1)  only 
allowed  in  extraordinary  circumstances. 
(2)  requested  at  the  initial  status 
conference,  and  (3)  discussed  with  the 
opposing  party  prior  to  the  filing  of  the 
motion  requesting  such  discovery,  with 
any  opposition  to  such  motion  due  in 
five  days. 

114.  AT&T  suggests  that  responses  to 
interrogatories  should  be  filed  with  the 
Commission.  APCC  suggests  that  a 
"good  cause  waiver"  should  be 
available  to  grant  relief  to  parties  from 
discovery  limitations.  Ameritech 
suggests,  and  BellSouth  concurs  in  its 
Reply  comments,  that  the  Commission 
implement  procedures  such  as  those 
contained  in  section  252(b)(2)  of  the 
Act,  that  are  applicable  to  compulsory 
arbitration  of  interconnection  disputes. 
GST,  KMC  and  MFS  suggest  the 
implementation  of  mandatory  "meet 
and  confer"  conferences  between  the 
parties  to  address  procedural  issues  and 
potential  disputes  prior  to  the  initial 
status  conference.  AT&T  supports  the 
meet  and  confer  concept.  CB"!"  opposes 
mandatory  meet  and  confer  conferences, 
arguing  that  the  Commission  should  not 
be  adding  unnecessary  requirements  for 
the  parties  to  fulfill.  ICG  suggests  that 
the  Commission  make  clear  that  it  will 
not  tolerate  form  objections  and 
answers.  In  light  of  the  Commission's 
proposals  to  permit  interrogatories  onjy 
when  it  determines  such  discovery  is 
appropriate,  AT&T  suggests  deleting 
§  1.729(e)  of  the  Conunission's  rules 
because  it  would  be  superfluous. 

c.  Discussion.  115.  For  the  reasons 
discussed  below,  we  eliminate  the  rule 
authorizing  the  parties  to  initiate  self- 
executing  discovery.  In  its  place,  we 
have  adopted  rules  and  policies  that 
carefully  balance  the  rights  of  the 
parties  and  the  need  to  expedite  the 
resolution  of  complaints  in  a  number  of 
important  aspects.  These  new  rules:  (1) 
require  complainants  and  defendants  to 
exercise  diligence  in  compiling  and 
submitting  facts  to  support  their 
complaints  and  answers;  (2)  discourage 
reliance  on  the  often  protracted 
discovery  process  as  a  means  to  identify 
or  develop  information  needed  to 
support  a  complaint  or  answer;  (3)  give 
parties  an  opportimity  to  make  their 
cases  for  or  against  limited  discovery 
early  in  the  proceedings;  (4)  reduce  the 
need  for  time-consuming  motions  to 
compel;  (5)  provide  Commission  staff 
with  more  control  over  the  discovery 


process;  and  (6)  limit  each  party  W 
ability  to  use  discovery  for  delay  or 
other  purposes  unrelated  to  the  merits 
of  the  dispute.  The  1996  Act  imposed 
both  statutory  deadlines  on  certain 
complaints  and  an  overall  pro- 
competitive  policy  on  the  handling  of 
all  formal  complaints,  thus  signifying  an 
intent  that  we  resolve  quickly  disputes 
involving  allegations  of  interference  in 
the  development  of  competition  in 
telecommimications  markets.  The 
discovery  procedures  imder  the  old 
rules  were  time  consuming  and  were 
susceptible  to  abuses  that  often  caused    ' 
undue  delays  in  our  consideration  of  the 
merits  of  a  complainant's  claims,  llie 
discovery  rules  adopted  in  this 
proceeding  expedite  the  discovery 
process,  which,  in  turn,  expedites  the 
resolution  of  all  formal  complaints,  in 
accordance  with  the  requirements  and 
poUcies  of  the  1 996  Act. 

116.  The  new  procedures  and  policies 
allow  the  staff  to  consider  and  nile  on 
reasonable,  properly  focused  requests 
for  interrogatories  and  other  discovery 
on  an  expedited  basis  as  follows: 

(a)  With  its  complaint,  a  complainant 
may  file  with  the  Commission  and  serve 
on  the  defendant  requests  for  ten 
written  interrogatories.  A  defendant 
may  file  with  the  Commission  and  serve 
on  the  complainant  requests  for  ten 
written  interrogatories  during  the  period 
beginning  with  the  service  of  the 
complaint  and  ending  with  the  service 
of  the  answer. 

(b)  Within  three  calendar  days 
following  service  of  the  answer,  a 
complainant  may  file  with  the 
Commission  and  serve  on  the  defendant 
requests  for  five  written  interrogatories. 
Such  additional  interrogatories  shall  be 
directed  only  at  specific  factual 
allegations  made  by  the  defendant  in 
support  of  its  affirmative  defenses. 

(c)  Requests  for  interrogatories  shall 
contain  (1)  a  listing  of  the 
interrogatories  requested;  and  (2)  an 
explanation  of  why  the  information 
sought  in  each  interrogatory  is  necessary 
to  the  resolution  of  the  dispute  and 
unavailable  from  any  other  source. 

(d)  Oppositions  and  objections  to  the 
requests  for  interrogatories  shall  be  filed 
with  the  Commission  and  served  on  the 
propounding  party  (1)  by  the  defendant, 
within  ten  calendar  days  of  service  of 
interrogatories  served  simultaneously 
with  the  complaint  and  within  five 
calendar  days  of  intwrogatories  served 
following  service  of  the  answer,  (2)  by 
the  complainant,  within  five  calendar 
days  of  service  of  the  interrogatories, 
and  (3)  in  no  event  less  than  three 
calendar  days  prior  to  the  initial  status 
conference. 


UMI 
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e service 


(e)  Section  l^j^fso  of  the  cunent  rules, 
which  expressly  authorizes  parties  to 
petition  for  ad({jjtional  "extraordinary" 
discovery  in  th0<forni  of  requests  for 
document  production,  depositions  and 
additional  intenioKatories,  shall  be 


deleted 

(f)Conuni88i 
to  grant  all  reai 
intMTOgatories 


I  staff  will  be  inclined 
aable  requests  for 
.  ;id  other  forms  of 
discovery  to  the  extent  permitted  under 
any  applicable  ktatutoiy  deadlines.  It 
will  issue  rulinm  and  direct  the  parties 
accordingly  at  me  initial  status 
conference.       | : 

(g)  Commissi^  staff  retains  the 
discretion  to  order  on  its  own  motion, 
additional  discovery  including,  but  not 
limited  to,  dociuhent  production, 
depositions,  and/or  interrogatories.  The 
staff  also  retains  discretion  to  limit  the 
scope  of  penhisisible  interrogatories  and 
to  modify  or  otherwise  relax  the 
discovery  availaUe  in  particular  cases 
where  appropriate. 

117.  These  rui^s  and  policies  are 
designed  to  work  in  conjunction  with 
our  pre-filing  arid  format  and  content 
requirements,  Which  are  designed  to 
improve  the  utility  and  content  of  the 
initial  compIaiii|ti  and  answer  filed  in  a 
section  208  proceeding.  The  rules  as  a 
whole  are  intended  to  change 
fundamentally  tbe  nature  of  the  formal 
complaint  process  io  enforce  the 
Commission's  long-standing 
requirement  that  "(alll  matters 
concerning  a  claim  [be  pled]  fully  and 
with  specificitytt  In  adhering  to  these 
fact-pleading  requirements,  we  will 
further  the  pro-competitive  policies  of 
the  1996  Act  by  epcpediting  the 
resolution  of  all  formal  complaints.  We 
find  that  these  new  requirements  strike 
a  reasonable  l>alf  hce  between,  on  the 
one  hand,  providing  for  discovery 
where  necessary  to  ensure  the 
development  of  a,  complete  record  and, 
on  the  other  hanjcl,  preventing  the  use  of 
discovery  as  the  primary  means  of 
determining  if  a  daim  exists. 

118.  Some  codmienters  express  doubt 
that  parties  will  disclose  unfavorable 
information,  and  argue  that  discovery  is 
needed  to  verify  the  accuracy  of  initial 
disclosiues.  The  wnnat  and  content 
rules  address  thisj  concern  by  requiring 
that  parties  reveal  the  means  by  which 
they  determine  what  dociunents  and 
information  to  disclose.  Disclosure  of 
the  nature  of  the  inquiry  should 
significantly  reduce  concerns  about 
accuracy,  since  a|  failure  to  address  a 
patentiy  relevant  topic  will  be  readily 
apparent.  The  arguments  of  some 
commenters  are  rased  on  the  use  of  the 
phrase  "voluntaA^  disclosiire."  We 
emphasize  that  tlji^  phrase  "voluntary 
disclosure"  referilto  the  fact  that  the 


parties  are  obligated  to  disclose  all 
information  that  is  relevant  to  the 
resolution  of  a  dispute  in  the  absence  of 
a  specific  discovery  request.  Use  of  the 
term  "voluntary  disclosure"  does  not 
limit  the  obligation  of  the  disclosing 
party  to  identify  all  information  that  is 
relevant  to  the  facts  in  dispute, 
including  infonnation  that  is 
im£Bvorable  to  the  disclosing  party. 

119.  The  rules  adopted  address  MQ's 
concerns  that  it  is  unfair  to  require 
complainants  to  file  their  discovery 
requests  without  an  opportunity  to 
review  the  answer.  First,  because  the 
parties  must  make  a  good  faith  effort  to 
resolve  their  dispute  prior  to  the  filing 
of  the  complaint,  the  complainant  will 
know  what  to  expect  in  the  defendant's 
answer.  Second,  the  rules  provide  the 
complainant  with  an  opportunity  to 
seek  discovery  on  affirmative  defenses 
first  raised  in  the  answer.  In  light  of 
these  factors  and  the  time  constraints  of 
statutory  deadlines,  MQ's  fairness 
argument  fails. 

120.  We  disagree  with  the  argiunent 
that  the  Commission  should  provide 
discovery  as  a  matter  of  right  because 
federal  court  rules  provide  for  discovwy 
as  a  matter  of  right,  in  addition  to 
required  initial  disclosures.  While  the 
Commission  has  often  found  the  federal 
rules  instructive,  it  has  consistently 
rejected  wholesale  adoption  of  them.  A 
significant  difference  exists  in  the 
procediual  requirements  of  actions 
brought  before  the  different  fora.  Federal 
court  rules  require  notice  pleading 
while  the  Commission's  rules  require 
fact  pleading.  Notice  pleading 
anticipates  tiie  use  of  discovery  to 
obtain  evidence  of  the  facts  to  support 

a  complainant's  claims,  while  fact 
pleading  requires  that  a  complainant 
know  the  specific  facts  necessary  to 
prove  its  claim  at  the  time  of  filing. 
Neither  section  208  of  the  Act  nor  the 
Commission's  own  rules  and  policies 
contemplate  the  expansive  discovery 
available  in  federal  district  court,  and  in 
fact,  section  207  of  the  Act  gives  parties 
the  option  of  filing  their  complaints  in 
federal  district  court  rather  than  with 
the  Commission.  We,  further,  disagree 
with  the  argument  that  self-executing 
discovery  is  necessary  because  due 
process  requires  that  a  complainant  be 
able  to  direct  its  case  as  it  sees  fit.  As 
we  have  stated,  our  rules  require  that 
parties  plead  all  matters  fully  and 
specifically,  and  commission  staff  will 
be  inclined  to  grant  reasonable  requests 
for  discovery  to  the  extent  permitted 
under  any  applicable  statutory 
deadlines.  In  this  context,  a  party's  due 
process  rights  are  fulfilled  by  being 
provided  with  the  opportunity  to 
request  discovery  and  present  its 


argument  to  the  Commission  as  to  why 
discovery  is  necessary  in  its  particular 
case.  The  fact  that  the  Commission  may 
deny  a  party's  discovery  request, 
following  consideration  of  tne  merits  of 
such  request,  does  not  negate  the  party's 
right  to  the  opportimity  to  make  its  case 
for  discovenr. 

121.  We  msagree  with  the 
commenters  who  state  that  ending  self- 
executing  discovery  will  result  in  an 
avalanche  of  motions  for  discovery, 
which  would  lengthen  the  discovery 
process  and  could  result  in  inconsistent 
discovery  rulings.  Our  rules  will 
provide  for  the  quick  resolution  of 
discovery  disputes  by  the  date  of  the 
initial  status  conference,  which  will  be 
held  ten  days  after  the  answer  is  filed. 
We  note  that  these  same  commenters 
strongly  support  proposals  requiring  the 
staff  to  play  a  more  active  role  in  the 
discovery  process  by  defining  the  timing 
and  scope  of  necessary  discovery.  These 
rules  allow  Commission  staff  to  take  a 
more  active  role  in  the  discovery 
process  to  meet  statutory  deadlines  and 
expedite  the  resolution  of  all  formal 
complaints. 

122.  We  conclude  that  SWBT's 
suggestion  that  the  Commission  require 
the  parties  to  engage  in  good  faith 
discovery  discussions  prior  to  the  filing 
of  the  complaint  is  unduly  burdensome. 
The  Commission  is  already  requiring 
parties  to  engage  in  good  faith 
settiement  negotiations  prior  to  the 
filing  of  a  complaint.  As  part  of  that 
obligation,  we  anticipate  that  parties 
vriU  exchange  relevant  dociunentation 
to  the  extent  that  it  would  help  to 
resolve  conflicts.  We  also  conclude  that 
SWBT's  suggestion  would  be  likely  to 
raise  numerous  disputes  after  the  filing 
of  the  complaint,  e.g.,  concerning  what 
constitutes  "good  faitii  discovery,"  that 
would  consume  more  time  and 
resources  than  would  be  saved  by  the 
implementation  of  such  a  requirement. 

123.  SWBT  suggests  that  the 
Commission  adopt  a  rule  providing 
defendants  with  the  right  to  remove 
disputes  to  federal  court  where  broader 
discovery  is  available.  We  decline  to 
adopt  th^  suggestion  because  it  would 
eliminate  rights  provided  to 
complainants  in  the  Act.  The  Act 
provides  complainants  with  the  choice 
of  filing  claims  with  the  Commission  or 
in  federal  court.  The  1996  Act  further 
provides  complainants  with  the  right  to 
have  the  Commission  resolve  certain 
types  of  complaints  within  statutory 
deadlines.  Because  those  deadlines  are 
enforceable  only  at  the  Commission, 
providing  a  defendant  with  the  right  to 
remove  any  claim  to  federal  court  would 
provide  it  with  the  ability  to  eliminate 
the  complainant's  right  to  have  its 
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dispute  resolved  within  the  applicable 
statutory  deadline.  SWBT,  furthermore, 
made  this  proposal  in  conjimction  with* 
its  support  for  the  proposal  to  eliminate 
all  discovery,  whidi  we  have  declined 
to  adopt. 

124.  Additionally,  we  reject 
Ameritech's  proposal  that,  as  a  means  to 
effective  discovery,  the  Commission 
adopt  disclosure  requirements  similar  to 
those  in  section  252(b)(2),  which  are  for 
compulsory  arbitration  of 
interconnection  agreements.  Such  a 
proposal  is  imworicable  in  light  of  the 
fact  that  section  252(b)(2)  procediu^s 
would  not  accommodate  the  variety  of 
complaints  that  may  be  brought  before 
the  Commission.  Section  252(b)(2) 
disclosure  procedures  are  directed  at 
arbitration  of  disputes  of  a  particular 
natiue  before  state  commissions.  Oxu 
voluntary  disclosure  rules  will  provide 
the  benefits  of  that  provision,  the  initial 
disclosure  of  relevant  documentation, 
while  the  discovery  rules  adopted 
therein  contain  sufficient  flexibility  to  be 
adapted  to  the  imique  circiunstances  of 
individual  cases. 

125.  The  issue  of  requiring  a  meet  and 
confer  conference  to  discuss  discovery 
disputes  is  addressed  in  the  Status 
Conference  section  of  this  Report  and 
Order. 

2.  Reduction  of  the  Administrative 
Burden  of  Filing  Documents,  a.  The 
NPRM.  126.  In  the  NPRMv/e  sou^t 
comment  on  methods  to  reduce  the 
administrative  burden  on  the 
Commission  of  accepting  filed 
documents,  either  identified  in  initial 
filings  or  obtained  through  discovery, 
including  implementation  of  a  computer 
scanning  requirement  for  large 
document  productions. 

b.  Comments.  127.  Those  parties  that 
commented  on  this  proposal  oppose  the 
imposition  of  a  scanning  requirement. 
CBT  argues  that  such  a  requirement 
would  be  a  waste  of  resources  while 
CompTel  argues  it  would  be  too 
burdensome. 

c.  Discussion.  128.  We  decline  to 
adopt  a  scanning  requirement  for  all 
large  document  productions.  Instead, 
we  shall  provide  Commission  staff  with 
the  discreticm.  in  individual  cases 
involving  the  review  of  a  large  number 
of  documents,  to  require  the  parties  to 
provide  the  documents  to  the 
Commission  in  a  scanned  or  other 
electronic  format.  Material  in  any 
electronic  format  shall  be  indexed  and 
submitted  in  such  manner  as  to 
facilitate  the  staffs  review  of  the 
information.  Commission  staff  shall 
have  discretion  to  reach  an  agreement 
with  the  parties  about  the  appropriate 
technology  to  be  used  in  light  of  the 
needs  of  the  staff  and  the  current  cost 


and  availability  of  document 
management  technology.  Commenters 
opposed  to  the  imposition  of  a  scanning 
requirement  make  general  statements 
that  a  scanning  requirement  would  be 
unjustifiably  costly  and  burdensome  to 
implement.  Because  such  a  requirement 
will  be  imposed  on  an  individualized 
basis,  the  staff  shall  decide  on  a  case-by- 
case  basis  whether  the  natiue  of  the 
production  involved  will  justify  the  cost 
and  burden  of  electronic  formatting. 

129.  We  also  recognize  that  a 
significant  number  of  complex  technical 
issues  that  are  beyond  the  scope  of  the 
NPflM  would  have  to  be  addressed  prior 
to  the  implementation  of  a 
comprehensive  docimient  scanning 
requirement.  Because  scanning 
technology  is  varied  and  not  universally 
compatible,  the  implementation  of  a 
standardized  scanning  requirement 
would  require  us  to  choose  a  single  t)rpe 
of  scanning  technology.  Several 
complex  questions  would  therefore 
arise,  including,  but  not  limited  to,  what 
information  should  be  placed  in 
identifying  fields  and  whether  the 
documents  must  be  searchable  by  text. 
Because  of  these  complex  technical 
questions,  we  decline  to  impose  a 
scanning  requirement  at  this  time, 
although  we  may  address  this  issue 
again  at  a  later  date,  following  our 
consideration  of  possible  procedures  for 
allowing  the  electronic  filing  of 
documents  in  GC  Docket  97-113. 
3.  Voluntary  Agreements  for  the 
Recovery  of  Discovery  Costs,  a.  The 
NPRM.  130.  One  of  the  goals  in  the 
NPRM  was  to  identify  ways  to 
encourage  parties  to  exercise  diligence 
in  identifying  and  satisfying  their 
discovery  needs.  For  example,  although 
the  Commission  does  not  have  authority 
to  award  costs  in  the  context  of  a  formal 
complaint  proceeding,  wre  sought 
comment  on  whether  encouraging 
formal  complaint  parties  to  agree  among 
themselves  to  a  cost-recovery  system  for 
discovery  would  facilitate  the  prompt 
identification  and  exchange  of 
information.  As  an  example,  we 
suggested  that  the  parties  could 
stipulate  that  the  losing  party  in  the 
complaint  proceeding  would  bear  the 
reasonable  costs  associated  with 
discovery,  including  reasonable 
attorneys'  fees. 

b.  Comments.  131.  Although  GST, 
KMC  and  MFS  support  the  Commission 
encouraging  parties  to  enter  into 
volxmtary  cost  recovery  agreements, 
Ameritech,  CBT,  CompTel,  PTG,  SWBT, 
and  TCG  oppose  such  a  position. 
CompTel,  GTE,  PTG,  and  SWBT  argue 
that  parties  will  be  unable  to  agree  to  a 
cost  recovery  system.  Ameritech  argues 
that  parties  will  be  tempted  to  convince 


the  decisionmaker  to  award  enough 
money  to  the  "losing"  party  to  offset  the 
costs  of  discovery.  Ameritech  suggests 
the  alternative  of  giving  the  factfinder 
the  discretion  to  decide  cost  recovery 
issues  and  award  financial  damages  for 
the  filing  of  frivolous  complaints.  TCG 
argues  that,  if  the  Commission 
encouraged  such  agreements,  parties 
might  not  comply  with  discovery 
requests  unless  they  are  compensated. 
CBT  argues  that  discovery  abuse  woiild 
not  be  lessened  by  having  the  loser  pay 
the  cost  of  discovery,  since  the  winning 
party  is  as  likely  to  have  abused 
discovery.  CBT  supports,  however, 
requiring  parties  to  compensate  each 
other  for  extraordinary  efforts  to  comply 
with  discovery  requests.  CompTel 
suggests  that  the  Commission  shoiild  set 
a  reasonable  copying  fiee. 

c.  Discussion.  132.  We  decline  to 
encourage  voluntary  cost  recovery 
agreements  among  parties  for  several 
reasons.  We  conclude  that  recovery  of 
discovery  costs  will  not  be  a  significant 
problem  in  fminal  complaints  because 
the  rules  we  adopt  today  vnll  make 
extensive  discovery  the  rare  exception 
rather  than  the  general  rule,  regardless 
of  the  willingness  of  parties  to  pay  for 
discovery.  Furthermore,  most  of  the 
commentera  oppose  this  proposal.  Since 
the  majority  of  die  commenters  are 
potential  parties  to  formal  complaints 
before  the  Conunission,  we  find  it 
imlikely  that  parties  would  enter  into 
such  voluntary  cost  recovery 
agreements. 

4.  Referral  of  Factual  Disputes  to 
Administrative  Law  Judges,  a.  The 
NPRM.  133.  In  the  NPRM  we  proposed 
to  amend  our  rules  to  authorize  the 
Common  Carrier  Bureau  and  the 
Wireless  Telecommunications  Biueau, 
on  their  own  motion,  to  refer  disputes 
over  material  facts  in  formal  complaint 
proceedings  to  an  administrative  law 
judge  ("ALJ")  for  expedited  hearing. 
The  disputes  referred  would  be  those 
that  cannot  be  resolved  without 
resorting  to  formal  evidentiary 
proceedings,  although  adjudication  of 
novel  questions  of  law  or  policy  would 
remain  outside  of  the  delegated 
authority  of  the  ALJ.  We  noted  that,  as 
a  practical  matter,  die  Bureaus  would 
refer  issues  only  where  necessary  to 
determine  acts  or  omissions,  and  not  to 
determine  the  legal  consequences  of 
such  acts  or  omissions.  We  tentatively 
concluded  that  expanding  the  Bureaus' 
delegated  authority  in  this  limited  way 
would  provide  the  staff  with  an 
important  tool  for  resolving  disputes 
over  material  facts  that  cannot  be 
resolved  without  resort  to  formal 
evidentiary  proceedings. 
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b.  Commenii.  134.  The  majority  of 
commenters  support  the  adoption  of  a 
rule  authorizing  the  Conunon  Cairier 
Bureau  and  th^  Wireless 
Telecommunications  Bureau  to  refer 
factual  disputjets  to  an  ALJ  for  resolution. 
Bechtel  &  Cole's  support  for  authorizing 
such  referral,  however,  is  contingent 
upon  the  establishment  of  deadlines  for 
ALJs  to  resolve  such  disputes,  as  well  as 
a  clear  definition  of  the  role  and 
responsibility!  6f  the  ALJ  in  each  case. 
CBT  suggests  that  the  ALJ  hearing  be 
located  at  the  site  of  the  alleged 
violation.  GST.  KMC  and  MFS  argue 
generally  that  the  procedures  for  referral 
of  factual  dispn|tes  to  ALJs  should  be 
clarified.  Bell$fauth,  however,  opposes 
the  referral  of  jftctual  issues  to  ALJs. 
except  as  a  last  resort,  aligning  that  it 
would  only  add  a  layer  of  procediiral 
rules  while  still  requiring  the 
Commission  tip  make  a  legal 
determination  I  on  the  case  itself. 
BellSouth  suptiorts  referral  of  disputes 
to  ALJs  for  heaijing  only  if  the 
Commission  adjopts  the  pole  attachment 
complaint  rule^. 

c.  Discussion;  135.  We  amend  §  0.291 
of  the  rules  to  authorize  the  Chief  of  the 
Common  CarriiBr  Bureau  to  designate 
factual  dispute!^  ^°'  evidentiary  hearings 
before  an  ALJ  ^d  clarify  that  the 
change  in  the  Bureau's  delegated 
authority  is  intlanded  to  authorize  the 
BuiMu  to  designate  fectual  disputes  for 
hearing  even  in  those  cases  where  the 
fects  to  be  determined  may  be 
considered  "novel,"  We  retain, 
however,  the  eksting  prohibition  on  the 
Common  Carriei'  Bureau  designating  for 
hearing  those  issues  involving  novel 
questions  of  law  or  policy  which  cannot 
be  resolved  und^r  outstanding 
precedents  or  guidelines.  No  revision  is 
required  in  the  existing  delegated 
authority  of  the  Wireless 
TelecommuniciUons  Bureau,  which 
now  permits  it  t6  delegate  novel  factual 
issues  for  hearing. 

136.  Factual  disputes  that  are  referred 
to  an  ALJ  for  hearing  shall  be  referred 
to  such  ALJ  through  a  hearing 
designation  ordiqr.  The  hearing 
designation  ordieO'  may  set  a 
recommended  deadline  for  the  ALJ  to 
certify  the  record  by,  and,  if  time 
permits,  issue  aj  recommended  decision 
on  the  factual  dispute.  The  presiding 
judge  shall  certmr  the  record  and  if  time 
permits,  issue  algecommended  decision, 
pursuant  to  the  ihstructions  contained 
in  the  hearing  d^ignation  order,  before 
referring  the  matter  back  to  the 
Commission  for.  inter  alia,  final 
resolution  of  all  Outstanding  fectual. 
legal  and  policy  issues.  We  clarify  that, 
where  the  Common  Carrier  Bureau  or 
the  Wireless  Telocommunications 


Bureau  designates  a  dispute  for 
expedited  hearing,  the  designating 
Bureau  may  authorize  the  presiding 
judge  to  schedule  the  proceedings  to 
enable  such  deadline  to  be  met.  We 
further  clarify  that  the  Common  Carrier 
and  Wireless  Telecommunications 
Biu«aus  will  not  refer  a  fectual  dispute 
to  an  ALJ  for  hearing  where  the  time 
required  by  the  ALJ  to  complete  a 
hearing  on  such  dispute  would  preclude 
the  Commission  from  meeting  an 
applicable  statutory  deadline. 

137.  There  is  broad  support  among 
the  commenters  for  the  use  of  ALJs  to 
resolve  fectual  disputes.  After  due 
consideration  of  commenters'  concerns 
about  compliance  with  statutory 
deadlines,  we  conclude  that  the  existing 
rules  provide  the  Commission  with  the 
authority  to  request,  in  a  hearing 
designation  order,  that  disputes  be 
resolved  by  an  ALJ  within  a  set  period 
of  time  consistent  with  the  final 
Commission  decision  complying  with 
the  statutory  deadline  and  to  authorize 
ALJs  to  use  discretion  in  the  application 
of  their  hearing  rules  to  ensure 
compliance  with  the  deadline 
recommended  by  the  Commission.  We 
conclude,  in  addition,  that  the  concerns 
of  some  commenters  about  such 
referrals  slowing  down  the  complaint 
process  are  unwarranted.  The 
Commission's  obligation  to  comply  with 
statutory  deadlines  is  not  eliminated  by 
such  referral.  Referral  of  fectual  disputes 
to  ALJs  will,  in  feet,  expedite  the 
process  because  referrals  will  be  used  in 
those  cinnunstances  where  the  factual 
disputes  caimot  be  resolved  promptly,  if 
at  all,  on  a  written  record.  In  such  cases, 
it  would  take  longer  for  the  Commission 
to  resolve  such  disputes  itself  without  a 
hearing  than  it  would  for  the 
Commission  to  do  so  after  a  hearing 
before  an  ALJ.  ALJs  are,  furthermore, 
expert  triers  offset  and  are  well-situated 
to  conduct  their  proceedings  within  the 
time  fiames  given  by  the  Commission, 
such  that  sufficient  time  will  remain  for 
the  Commission  to  issue  its  decision  in 
compliance  with  the  statutory  deadline. 
We  also  conclude  that  ALJ  hearings  will 
be  held  at  the  offices  of  the  Commission 
in  Washington.  D.C..  unless  otherwise 
ordered  by  the  Commission.  It  would  be 
impractical  to  provide  for  hearings  at 
the  location  of  each  dispute  in  light  of 
both  the  time  limitations  that  may  be 
imposed  on  the  ALJs  and  the  limited 
resources  of  the  Commission. 

138.  Additionally,  we  note  that  the 
Enforcement  Task  Force  is  currently 
evaluating  whether  it  may  be 
appropriate,  in  certain  limited 
categories  of  disputes,  to  conduct  mini- 
trials  or  some  other  form  of  live 
evidentiary  proceeding,  either  before  an 


ALJ  or  the  Task  Force.  If  adopted,  this 
test  procedure,  subject  to  careful  time 
constraints,  would  allow  parties  a 
substantially  greater  opportunity  to 
present  live  testimony  and  oral 
argumenj  than  is  contemplated  by  the 
hearings  conducted  pursuant  to 
designation  orders. 

H.  Status  Conferences 

139.  The  NPBM  proposed  to  use 
status  conferences  to  speed  up  the 
formal  compfeint  process  in  order  to 
enable  compliance  with  the  newly 
imposed  statutory  deadlines  and  overall 
streamlining  of  the  formal  complaint 
procedures.  The  status  conference 
proposals  were  intended  to  work  in 
conjunction  with  the  modifications  of 
the  briefing  and  discovery  rules. 

1.  The  Initial  Status  Conference,  a. 
The  NPRM.  140.  We  proposed  to  modify 
oiu-  rules  concerning  status  conferences 
to  improve  the  ability  of  the 
Commission  staff  to  render  prompt 
decisions  and  order  any  necessary 
actions  by  the  parties.  We  proposed  to 
require  that,  unless  otherwise  ordered 
by  the  staff,  an  initial  status  conference 
take  place  in  all  formal  complaint 
proceedings  ten  business  days  after  the 
defendant  files  its  answer  to  the 
complaint.  Such  an  early  status 
conference  would  be  used  to  discuss 
such  issues  as  claims  and  defenses, 
settlement  possibilities,  schediiling. 
rulings  on  outstanding  motions,  the 
necessity  of  and.  if  necessary,  scope 
and/or  timetable  of  discovery. 

b.  Comments.  141.  A  niunber  of 
commenters  support  scheduling  the 
initial  status  conference  ten  days  after 
the  filing  of  the  answer.  Several 
commenters,  such  as  CompTel,  MQ, 
Nextlink.  and  PTC.  however,  assert  that 
it  may  be  unrealistic  for  parties  to  be 
required  to  P"gue  all  discovery  issues  in 
that  short  a  time  period.  They  suggest 
either  a  second  status  conference  or  that 
the  initial  status  conference  be  held 
twenty  to  thirty  days  after  the  filing  of 
the  answer.  AT&T,  CBT,  PTC,  and  U  S 
West  argue  that  parties  should  continue 
to  be  permitted  to  attend  status 
conferences  by  telephone  conference 
call. 

142.  The  commenters  agree  that  the 
issues  to  be  resolved  at  the  initial  status 
conference  should  include  the  scope 
and  scheduling  of  discovery  and  the 
briefing  schedule.  The  cable  entities 
state  that  they  envision  the  initial  status 
conference  as  the  "focal  point  of  the 
complaint  proceeding."  PTC  suggests 
the  scheduling  of  a  formal  settlement 
conference  at  that  time.  GST,  KMC,  and 
MFS  also  propose  to  have  parties  attend 
"meet  and  confer"  conferences  prior  to 
the  initial  status  conference  so  that 
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agreements  reached  and  disputes 
remaining  unresolved  after  the  meet  and 
confer  may  be  reduced  to  writing  and 
given  to  the  staff  at  the  initial  status 
conference.  GST,  KMC,  and  MFS 
suggest  that  the  following  subjects  be 
discussed  at  the  meet  and  confer:  (1)  the 
necessity  and/or  scope  of  discovery 
beyond  the  exchange  of  documents  and 
information  designations;  (2)  if 
depositions  or  afHdavits  are  necessary, 
and  if  so,  the  number  and  proposed 
dates;  (3)  the  timetable  for  completion  of 
discovery;  (4)  the  need  or  desirability  of 
referring  technical  issues  to  an  neutral 
expert;  (5)  settlement  possibilities;  (6)  if 
briefing  is  necessary;  (7)  whether  parties 
are  willing  to  have  damages  claims 
resolved  separately  from  liability  issues 
using  the  supplemental  complaint 
process,  where  such  action  has  not 
already  taken  place;  (8)  disagreements 
over  designation  of  dociiments  as 
confidential  or  proprietary;  (9)  in 
section  271(d)(6)(B)  cases,  whether 
parties  can  agree  to  waive  the  ninety- 
day  resolution  deadline;  and  (10)  the 
draft  joint  statement  of  stipulated  facts 
and  key  legal  issues.  AT&T  and  the 
cable  entities  support  requiring  the  meet 
and  confer,  while  CBT  opposes  the  meet 
and  confiar  because  it  argues  that  the 
Commission  should  not  impose 
additional  requirements  on  parties. 

c.  Discussion.  143.  We  require  that  the 
initial  status  conference  take  place  ten 
business  days  after  the  date  the  answer 
is  due  to  be  filed  unless  otherwise 
ordered  by  the  staff.  Setting  the  initial 
status  conference  date  for  ten  business 
days  after  the  date  the  answer  is  due  to 
be  filed  will  enable  Commission  staff  to 
render  decisions  and/or  order  necessary 
actions  promptly.  Commission  staff 
retain  the  discretion  to  permit  parties  to 
attend  status  conferences  by  telephone 
conference  call  on  a  case-by-case  basis. 

144.  Commenters  that  oppose 
scheduling  the  initial  status  conference 
for  ten  business  days  after  the  date  the 
answer  is  due  to  be  filed  claim  that  it 
may  be  unrealistic  to  require  the  parties 
to  address  discovery  issues  so  early  in 
the  proceeding.  In  response  to  these 
commenters.  we  shall  use  a  complaint 
with  a  ninety-day  resolution  deadline  as 
an  example.  In  a  ninety-day  complaint, 
the  date  of  the  initial  status  conference 
is  34  days  into  the  proceeding  under  the 
amended  rules.  In  other  words,  over  one 
third  of  the  time  allocated  for  resolution 
of  such  complaint  %vill  have  passed 
before  the  status  confisrence  takes  place. 
In  the  remaining  fifty-six  days,  the 
parties  will  be  required  to  comply  with 
any  discovery  ordered  and  to  draft  briefs 
to  include  such  discovery  findings,  and 
the  staff  will  be  required  to  consider  all 
submissions  by  the  parties  and  issue  a 


decision  taking  appropriate  action. 
Given  these  requirements,  it  is 
necessary  for  the  parties  and  the 
Commission  to  move  the  proceeding 
along  with  great  speed.  Even  if  the 
complaint  is  not  subject  to  such  an 
abbreviated  schedule,  the  expedited 
resolution  of  all  formal  complaints  is 
essential  to  fostering  and  maintaining 
competition  in  accordance  with  the 
goals  of  the  1996  Act.  Furthermore,  the 
requirement  of  an  early  initial  status 
conference  will  not  be  as  burdensome  as 
some  commenters  envision.  Our  status 
conference  requirement  must  be 
considered  in  conjunction  with  the 
establishment  of  requirements  for  pre- 
filing  activities,  format  and  content  of 
pleadings,  and  discovery  procedures. 
The  pre-filing  activities  will  narrow  the 
scope  of  disputed  issues.  The  format 
and  content  requirements  will  reduce 
the  amount  of  discovery  that  is 
necessary  by  requiring  the  disclosure  of 
relevant  evidence  at  the  complaint  and 
answer  stage  of  a  formal  complaint 
proceeding.  The  new  discovery 
procedures  will  require  the  filing  of  all 
requests  for  discovery,  as  well  as 
objections  and  oppositions  thereto,  prior 
to  the  initial  status  conference,  to  enable 
the  staff  to  address  discovery  issues  at 
the  initial  status  conference.  Finally, 
Commission  staff  will  retain  the 
discretion  to  modify  the  scheduling  of 
the  initial  status  conference  when  it  is 
warranted  by  the  facts  and 
circumstances  of  an  individual  case. 

145.  We  also  adopt,  in  part,  the 
proposal  made  by  GST,  KMC,  and  MFS 
to  require  the  parties  to  meet  and  confer 
prior  to  the  initial  status  conference. 
Parties  will  be  required  to  schedule  and 
attend  a  meet  and  confer  conference 
amongst  themselves  prior  to  the  initial 
status  conference  to  discuss  the 
following  issues:  (1)  settlement 
prospects;  (2)  discovery;  (3)  issues  in 
dispute;  (4)  schedules  for  pleadings;  (5) 
joint  statements  of  stipulated  facts, 
disputed  facts,  and  key  legal  issues:  and 
(6)  in  a  section  271(d)(6)(B)  proceeding, 
whether  the  parties  agree  to  waive  the 
ninety-day  resolution  deadline.  All 
proposals  agreed  to  and  disputes 
remaining  must  be  reduced  to  writing 
and  submitted  to  the  staff  two  business 
days  prior  to  the  initial  status 
conference.  This  submission  is  to  be 
made  separately  from  the  joint 
statement  of  disputed  and  undisputed 
facts  and  key  legal  issues  that  is  due  on 
the  same  date.  Our  requirement  that  the 
parties  meet  and  confer  %vill  prepare  the 
parties  for  a  productive  status 
conference  because  it  will  require  the 
parties  to  consult  early  on  substantive 
and  procedural  issues.  The  requirement 


to  meet  and  confer  should  also 
eliminate  any  element  of  surprise  that 
might  prevent  parties  from  reaching 
agreements  at  the  status  ccmference,  due 
to  a  party  needing  time  to  consider  an 
opponent's  newly  disclosed  position  on 
a  particular  issue.  CBT's  argxunent 
against  the  imposition  of  further 
requirements  is  unpersuasive.  The  meet 
and  confer  will  not  require  the  parties 
to  address  any  new  issues,  but  rather 
imposes  an  earlier  deadline  for 
completing  activities  which  the  parties 
would  have  to  perform  in  any  case. 

2.  Status  Conference  Rulings,  a.  The 
NPRM.  146.  In  the  NPflM,  we  proposed 
to  modify  the  requirement  that  the  staff 
memorialize  oral  rulings  made  in  stat\is 
conferences.  We  proposed  that,  within 
twenty-four  hours  of  a  status 
conference,  the  parties  in  attendance, 
unless  otherwise  directed,  would 
submit  to  the  Commission  a  joint 
proposed  order  memorializing  the  oral 
rulings  made  during  the  conference. 
Commission  staff  would  review  and 
make  revisions,  if  necessary,  prior  to 
signing  and  filing  the  submission  as  part 
of  the  record.  To  facilitate  the 
submission  of  these  joint  proposed 
orders,  we  further  proposed  tiiat  parties 
be  allowed,  but  not  required,  to  tafte 
record  the  staff's  summary  of  its  oral 
rulings  or,  alternatively,  to  transcribe 
the  status  conference  proceedings.  We 
sought  comment  on  these  proposals  and 
any  other  alternative  proposals. 

b.  Comments.  147.  Most  commenters, 
including  ACTA,  ATSI,  Bell  Atlantic, 
GTE,  and  ICG,  support  requiring  parties 
to  file  a  joint  proposed  order  within 
twenty-four  hours  of  a  status 
conference.  ACTA,  AT&T  and  GTE 
suggest  that  the  Commission  provide  an 
alternative  procedure  for  parties  that 
cannot  agree  on  a  proposed  order.  Bell 
Atlantic  suggests  that  the  Commissicm 
provide  the  parties  with  resources  to 
draft  the  proposed  order  on-site 
following  the  conference,  with  staff 
remaining  available  for  consultation. 
CBT,  NYNEX,  and  PTG  oppose 
requiring  parties  to  file  a  joint  proposed 
order  memorializing  the  status 
conference  rulings.  They  argue  that 
parties  will  be  unable  to  agree  on  the 
content  of  such  an  order  and  that  the 
Commission  staff  member  making  the 
ruling  is  in  the  best  position  to  know 
what  was  intended  by  the  ruling.  AT&T 
suggests  that  joint  proposed  orders 
would  be  imnecessary  if  the  parties 
have  made  a  stenographic  record. 

148.  Commenters  are  split  regarding 
the  alloMrance  of  audio  recording  and/or 
the  use  of  stenographers  at  status 
confisrences.  ICG  supports  audio 
recording  of  the  entire  status 
conference.  GST.  KMC,  and  MFS 
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support  the  audio  recording  of  a 
summary  of  the  stafTs  oral  rulings,  but 
oppose  the  use  of  a  stenographer  as 
being  unnecessary.  SWBT  opposes 
using  a  stenographer  because  of  concern 
that  a  transcribed  record  may  have  a 
chilhng  efiisction  the  firee  flow  of 
discussions  atlftatus  conferences. 

c.  Discussio^- 149.  We  require  parties 
to  provide  thei  Commission  with  a  joint 
proposed  order  memorializing  the 
rulings  made  ^^  each  status  conference. 
Because  of  the*  ^nany  important  issues 
that  will  be  resblved  during  the  status 
conference,  a  Written  recoid  of  the 
rulings  will  bei  an  essential  reference 
and  organizational  tool  for  the  parties 
and  the  ComnuBSion.  Requiring  the 
parties  to  provjiile  a  joint  proposed  order 
will  allow  the  Comn)ission  to  focus  its 
scarce  resources  on  other  aspects  of  the 
complaint  process.  Requiring  the  parties 
to  submit  such  joint  proposed  order  by 
the  end  of  the  pusiness  day  following 
the  status  confetence  is  necessary 
because  compli^ce  with  nUings  made 
at  status  conference  may  require  action 
within  a  matter'of  days.  Such  time 
sensitivity  requires  that  any  confusion 
or  dispute  amq4g  the  parties  over 
rulings  made  atithe  status  conference  be 
brought  to  the  ^^ention  of  Commission 
staff  as  early  ad  |)ossibIe.  It  is  instructive 
to  note  that  the  Commission's  ex  parte 
rules  require  parties  making  oral  ex 
parte  presentatjions  to  file  a  written 
memorandum  With  the  Commission's 
Office  of  the  Secretary  that  summarizes 
the  data  and  ammients  present^  on  the 
next  business  day  after  the  presentation. 
It  has  been  ouriexperience  that  parties 
do  not  have  difficulties  complying  with 
such  requirement.  As  explained  below, 
we  have  eased  ^e  burden  of  compUance 
with  this  requimment  by  providing 
parties  with  the  opportimity  to  submit 
either  the  joint  proposed  order  or  a 
transcrijpt  of  the  status  conference. 

150.  The  joint  proposed  order  shall 
siunmarize  the  rulings  made  by  the  staff 
in  the  status  conference.  If  the  parties 
cannot  agree  oni  all  rulings  in  the  joint 
proposed  order  tfaey  may  submit  instead 
a  joint  proposed  order  that  contains  the 
proposed  rulingj  upon  which  they  agree 
and  alternative  proposed  rulings  for 
those  rulings  upon  which  they  cannot 
agree.  The  joint  proposed  order  shall 
comply  with  the  format  and  content 
requirements  for  proposed  orders,  and 
shall  be  filed  with  the  Commission  by 
5:30  p.m.  on  the  t)usiness  day  following 
the  date  of  the  status  conference,  imless 
otherwise  directed  by  Commission  staff. 

151.  If  parties  choose  to  make  an 
audio  recording  or  stenographically 
transaibe  parts  ai  the  status  conference. 
Ll.inlieuof  a  joint 
,  ( ither  a  transcript  of  the 


they  shall  subm  I 
proposed  order. 


audio  recording  or  the  stenographic 
transcript  of  such  statiis  conference 
within  three  business  days  following  the 
conference,  unless  otherwise  directed 
by  Commission  staff.  Parties  will  be 
permitted  to  make  an  audio  recording  of 
or  stenographically  transcribe  only 
those  parts  of  a  status  confeience  that 
are  deemed  "on  the  record"  by 
Commission  staff  at  its  discretion.  We 
shall  prohibit  any  recording  in  any 
manner  of  those  parts  of  the  status 
conference  deemed  "off-the-record"  by 
the  staff.  Any  party  wishing  to  make  an 
audio  recording  of  the  staffs  summary 
of  oral  rulings  only  must  notify  the  staff 
and  all  attending  parties  in  writing  of  its 
intent  at  least  tluee  business  days  prior 
to  the  scheduled  conference.  Any  party 
wishing  to  make  an  audio  recording  of 
those  portions  of  a  status  conference 
that  are  "on-the-record"  must  seciue  the 
agreement  of  the  attending  parties  and 
notify  the  staff  of  such  intent  at  least 
three  business  days  prior  to  the 
scheduled  conference.  Such  audio 
recordings  shall  be  transcribed  and  such 
transcript  submitted  as  part  of  the 
record  no  later  than  three  business  days 
after  the  conference,  unless  otherwise 
directed  by  the  staff.  Parties  wishing  to 
transcribe  by  stenographer  those 
portions  of  a  status  conference  that  are 
"on-the-record"  must  secure  the 
agreement  of  the  attending  parties  and 
notify  the  staff  in  writing  of  such  intent 
at  least  three  business  days  prior  to  the 
scheduled  conference.  Such  transcript 
shall  be  submitted  as  part  of  the  record 
no  later  than  three  business  days  after 
the  status  conference,  unless  otherwise 
directed  by  the  staff.  It  is  the  sole 
responsibility  of  the  party  or  parties 
choosing  to  make  an  audio  recording  of 
or  stenographically  transcribe  any  part 
of  a  status  conference  to  make  all 
arrangements  for  such  recording  or 
transcription,  including,  but  not  limited 
to,  arrangements  for  payment  of  the 
costs  of  such  recording  or  transcription. 

152.  The  commenters  have  raised 
legitimate  concerns  that  the  making  of  a 
formal  record  of  a  status  conference  by 
any  means  may  have  a  chilling  effect  on 
the  free  exchange  of  information  by  the 
parties.  We  emphasize  that  the  staff  will 
retain  significant  discretion  to 
determine  in  each  case  what  is  "on-the- 
record"  and  what  is  "off-the-record"  to 
prevent  parties  fix)m  using  the  record  to 
stifle  such  exchanges. 

I.  Cease  Orders,  Cease  and  Desist 
Orders,  and  Other  Forms  of  Interim 
ReUef 

153.  Certain  provisions  added  by  the 
1996  Act  authorize  the  Commission  to 
take  interim  actions  against  LECs 
pending  final  resolution  of  complaints 


in  some  instances  and  to  order 
permanent  injunctive  reUef  in  others. 
Sections  260  and  275  of  the  Act  contain 
nondiscrimination  provisions  governing 
the  provision  of  telemessaging  service 
and  the  provision  of  alarm  monitoring 
service,  respectively,  by  inciunbent 
LECs.  Sections  260(b)  and  275(c)  require 
the  Commission  to  issue,  upon  an 
appropriate  showing  by  the  complainant 
of  a  violation  that  resulted  in  "material 
financial  harm,"  an  order  directing  the 
inciunlwnt  LEC  "to  cease  engaging"  in 
such  violation  "pending  a  final 
determination"  by  the  Commission. 
Both  sections  provide  that  such  cease 
orders  "shall"  be  issued  within  60  days 
of  the  filing  of  a  complaint  that  satisfies 
the  stated  criteria.  In  addition,  section 
274.  pertaining  to  electronic  pubUshing 
by  BOCs,  authorizes  the  Commission  (or 
federal  district  court)  to  issue  cease  and 
desist  orders  for  violations  of  the 
section.  Unlike  sections  260  and  275, 
however,  section  274  contains  no 
deadline  for  issuing  such  orders,  nor 
does  it  predicate  the  issuance  of  such 
orders  on  a  showing  of  material 
financial  harm. 

1 .  Cease  and  Cease  and  Desist  Orders 
Under  Title  27  of  the  Act  and  Other 
Forms  of  Interim  Relief  a.  The  NPRM. 
154.  In  ihe  NPRM,  we  invited  comment 
on  our  tentative  conclusion  that  the 
procedures  prescribed  in  Title  III 
(section  312)  of  the  Act  for  issuing  cease 
and  desist  orders  are  not  mandatory  in 
section  208  and  related  Title  n 
complaint  proceedings,  and  that  the 
complaint  provisions  added  by  the  1996 
Act  give  the  Commission  additional 
authority  to  issue  cease  or  cease  and 
desist  orders  in  certain  cases. 

155.  Section  312  prescribes  certain 
"Administrative  Sanctions"  available  to 
the  Commission  to  remedy  violations  of 
the  Act  and  the  Commission's  rules  and 
orders.  Subsection  312(a)  provides  that 
the  Commission  "may"  revoke  a  station 
Ucenseor  construction  permit  under 
any  one  of  seven  enumerated  factual 
circumstances.  47  U.S.C.  312(a). 
Subsection  312(b)  similarly  provides 
that  the  Commission  "may"  order  "any 
person"  who  has  failed  to  operate 
substantially  as  set  forth  in  a  license  or 
has  otherwise  violated  a  provision  of  the 
Act,  certain  provisions  of  Title  18  of  the 
United  States  Code,  or  any  rule  or 
regulation  of  the  Commission,  to  "cease 
and  desist"  bom  such  action.  47  U.S.C. 
312(b).  Before  taking  the  actions 
prescribed  in  Subsections  312  (a)  and 
(b).  Subsections  312  (c)  and  (d)  require 
that  the  Commission  conduct  "show 
cause"  proceedings  in  which  the 
Commission  bears  both  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof.  47 


1012        Federal  Regigter  /  Vol.  63,  No.  4  /  Wednesday,  Jjanuary  7,  1998  /  Rules  and  Regulations 


U.S.C.  312  (c)  and  (d).  We  also  asked 
commenters  to  address  whether  an 
order  to  "cease  engaging  in"  violations 
under  sections  260(b)  and  275(c)  would 
be  the  same  as  an  order  to  "cease  and 
desist"  violations  under  section 
274(e)(2). 

2.  Comments.  156.  Apart  from 
comments  regarding  the  evidentiary 
showing  that  should  be  required  to 
obtain  cease  and  cease  and  desist 
orders,  few  commenting  parties  draw  a 
distinction  between  the  cease  orders 
contemplated  imder  sections  260(b)  and 
275(c)  and  the  cease  and  desist  order 
described  in  section  274(e)(2).  Voice-Tel 
asserts  that  cease  and  cease  and  desist 
orders  are  the  same  and  that  the 
language  between  sections  260  and  275 
differs  only  because  section  274  gives 
the  complainant  the  option  of  obtaining 
relief  in  federal  court. 

157.  Commenters  are  evenly  divided, 
however,  on  the  issue  of  whether  the 
Commission  must  follow  the  procedures 
prescribed  in  section  312  of  the  Act 
before  issuing  cease  and  cease  and  ^ 
desist  orders  in  Title  U  complaint 
proceedings.  Bechtel  &  Cole,  GST,  KMC, 
MFS.  and  TRA  argue  that,  in  light  of  the 
requirement  in  the  1996  Act  for  prompt 
issuance  of  cease  orders  in  cases 
alleging  violations  of  sections  260  and 
275,  Congress  did  not  intend  for  section 
312  hearings  to  apply  to  cease  and  cease 
and  desist  orders  pursuant  to  section 
208  and  related  Title  II  complaint 
proceedings.  These  commenters  argue 
that  the  application  of  section  312  show 
cause  hearings  would  contravene 
Congressional  intent.  Bell  Atlantic, 
CompTel,  PTG,  and  SWBT,  on  the  other 
hand,  contend  that  section  312  hearings 
are  a  prerequisite  to  the  issuance  of  any 
cease  or  cease  and  desist  order  pursuant 
to  the  Act.  These  commenters  maintain 
that  the  D.C.  Circuit  Court  decision  in 
General  Telephone  Co.  of  California  v. 
FCC  ("General  Telephone")  establishes 
that  section  312  show  cause  hearings  are 
required  before  the  Commission  can 
issue  cease  and  cease  and  desist  orders. 

c.  Discussion.  158.  Congress  clearly 
distinguished  between  cease  orders  in 
sections  260  and  275  and  cease  and 
desist  orders  in  section  274.  Both 
sections  260(b)  and  275(c)  provide  that, 
if  a  complaint  contains  an  appropriate 
showing  of  a  violation  that  results  in 
material  financial  harm,  the 
Commission  "shall,"  within  60  days, 
issue  an  order  directing  incumbent  LECs 
to  "cease  engaging  in"  the  violation 
pending  resolution  of  the  complaint. 
Section  274(e)(2),  on  the  other  hand, 
authorizes  "any  j)erson"  claiming  that  a 
BOC  or  BOG  affiliate  has  violated 
section  274  "to  make  application"  to  the 
Commission  or  the  federal  district 


courts  for  a  cease  and  desist  order,  but 
does  not  specify  circumstances  in  which 
a  cease  and  desist  order  must  be  issued. 
In  addition,  unlike  sections  260(b)  and 
275(c),  section  274(e)(2)  contains  no 
deadline  for  Commission  action  on 
applications  for  cease  and  desist  orders, 
nor  does  it  predicate  issuance  of  such 
orders  on  a  showing  of  material 
financial  harm  by  the  petitioner.  We 
therefore  disagree  with  VoiceTel's 
argimient  that  Congress  intended 
section  260  and  275  cease  orders  to  be 
identical  to  section  274  cease  and  desist 
orders. 

159.  Based  on  the  express  language  of 
sections  260(b)  and  275(c),  we  conclude 
that  any  order  issued  by  the 
Commission  pursuant  to  these  sections 
must  be  in  the  natiu«  of  an  injunction 
directed  against  a  defendant  incumbent 
LEC  pending  a  final  determination  on 
the  merits  of  a  complainant's 
discrimination  claims.  As  is  customarily 
the  case  with  permanent  or  preliminary 
injunctive  actions,  orders  issued  under 
sections  260(b)  and  275(c)  directing  a 
LEC  to  "cease  engaging  in"  a  particular 
act  will  either  be  discharged  or  made 
Hnal  depending  on  the  outcome  of  the 
complaint.  We  further  conclude  that, 
apart  from  the  interim  enforcement 
actions  authorized  under  sections  260(b) 
and  275(c),  the  Commission  retains 
discretion  under  section  4(i)  of  the  Act 
to  entertain  requests  for  interim  relief  in 
other  Title  II  complaint  proceedings 
involving  alleged  violations  of  the  Act 
or  our  rules  and  orders.  We  disagree 
with  commenters  who  claim  that 
section  312  procedures  must  be  applied 
to  requests  for  cease  orders  under 
sections  260(b)  and  275(c),  particularly 
since  these  sections  make  it  clear  that 
the  complainants,  not  the  Commission, 
have  the  burden  of  proof.  By  contrast, 
section  312(c)  states  that  "both  the 
burden  of  proceeding  with  the 
introduction  of  the  evidence  and  the 
burden  of  proof  shall  be  upon  the 
Commission."  The  commenters' 
reliance  on  General  Telephone  is 
misplaced.  That  case  stands  for  the 
proposition  that  the  Commission  may 
properly  invoke  section  312(b)  in 
carrying  out  its  functions  under  Title  II, 
not  that  the  Conunission  is  compelled  to 
use  section  312  procedures  in 
determining  if  a  carrier  should  be 
required  to  discontinue  a  particular 
practice  on  a  temporary  or  interim  basis. 
Sections  260(b)  and  275(c),  and  section 
4(i)  generally,  clearly  empower  the 
Commission  to  act  promptly  to  restrain, 
on  a  temporary  or  interim  basis, 
apparent  or  prima  facie  violations  of  the 
Act  and  our  rules  and  orders  without 
resorting  to  section  312  procedures. 


160.  With  regard  to  cease  and  desist 
orders  under  sectidn  274(e)(2),  w» 
conclude  that  Congress  intended  to 
assign  the  same  meaning  to  "cease  and 
desist"  orders  in  section  274(e)(2)  as 
used  for  "cease  and  desist"  orders  in 
section  312  of  the  Act  Section  274(e)(2) 
simply  authorizes  parties  to  petition  the 
Commission  for  cease  and  desist  orders 
based  on  alleged  violations  of  the 
requirements  of  section  274.  There  is  no 
support  in  section  274  or  elsewhere  in 
the  Act  for  applying  procedures  other 
than  those  prescribed  in  section  312  for 
acting  on  requests  for  such  cease  and 
desist  orders.  We  conclude  that,  in 
contrast  to  the  permanent  or 
preliminary  injimctive  relief  required 
under  sections  260(b)  and  275(c), 
Congress  intended  the  cease  and  desist 
orders  contemplated  under  section 
274(e)(2)  to  be  in  the  nature  of  final 
injtmctive  orders  to  be  issued  in 
conformance  with  the  notice  and 
opportimity  for  hearing  requirements  of 
section  312  of  the  Act. 

2.  Legal  and  Evidentiary  Standards,  a. 
The  NPRM.  161.  We  proposed  to  amend 
our  rules  to  delineate  the  legal  and 
evidentiary  standards  necessary  for 
obtaining  cease  and  cease  and  desist 
orders  pursuant  to  Title  II  of  the  Act  and 
other  forms  of  interim  relief  in  section 
208  formal  complaint  cases.  We  noted 
that  creating  minimum  legal  and 
evidentiary  standards  would  expedite 
the  issuance  of  cease  and  cease  and 
desist  orders  within  statutory  deadlines 
and  create  more  certainty  in  the 
industry  as  to  the  legal  and  factual  basis 
for  obtaining  such  injunctive  or  interim 
relief.  We  noted  fiulher  that,  when  a 
court  considers  requests  for  various 
types  of  interim  or  injunctive  relief, 
such  as  a  temporary  restraining  order,  it 
generally  requires  that  the  plaintiff 
demonstrate  four  factors:  (1)  likelihood 
of  success  on  the  merits;  (2)  the  threat 
of  irreparable  harm  absent  the  grant  of 
the  injimctive  relief  requested;  (3)  no 
substantial  injury  to  any  other  party; 
and  (4)  that  issuance  of  the  order  will 
further  the  public  interest.  Courts  have 
also  required  the  posting  of  bond  in 
some  cases  prior  to  granting  interim 
relief. 

162.  Few  parties  responded  in  detail 
to  our  requests  for  comment  in  the 
Sections  260,  274.  275  NPRM  regarding 
(1)  the  "appropriate  showing"  required 
for  the  Commission  to  issue  a  "cease" 
order  pursuant  to  section  260(b)  or 
275(c);  (2)  whether  it  would  be 
sufficient  for  the  complainant  to  make  a 
prima  facie  showing  of  discrimination 
to  obtain  a  cease  order;  (3)  the  meaning 
of  "cease  engaging  in"  under  sections 
260(b)  and  27S(c);  and  (4)  whether 
sections  260(b)  and  275(c)  give  the 
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Commission!  ^e  authority  to  issue  a 
cease  and  deast  order  similar  to  the 
action  contemplated  in  section  274(e)(2) 
and,  if  so,  whether  the  showing  required 
to  obtain  cea^  orders  and  cease  and 
desist  orders!  should  differ  in  any 
material  way.  Accordingly,  the  NPRM 
sought  additional  comment  on  these 
issues  and  ei^phasized  that  all 
comments  pertaining  to  enforcement 
issues  in  response  to  the  Sections  260. 
274.  275  NP^Xf  would  be  incorporated 
by  reference  |nto  the  instant  proceeding. 
We  also  asked  parties  to  comment  on  (1) 
the  meaning  df  the  terms  "material 
financial  harm"  as  used  in  sections  260 
and  275;  (2)  whether  a  showing  of 
material  financial  harm  should  also  be 


required  in  o  -der  to  obtain  a  cease  and 
desist  order  i^der  section  274;  and  (3) 
the  level  of  p^)of  required  to  establish 
material  financial  harm  in  the  context  of 
a  section  208|(^omplaint  proceeding. 

b.  Comments.  163.  Many  of  the 
commenters,  ji^cluding  BellSouth. 
CompTel,  PTG.  NYNEX,  SWBT,  and  U 
S  West,  support  the  use  of  the 
traditional  foii^-prong  injunction  test 
articulated  in  Virginia  Petroleum 
/obbers  (i.e.,  If  Mihood  of  success, 
threat  of  irreparable  harm,  no 
substantial  in|iuy  to  other  parties,  and 
the  furtherance  of  the  public  interest) 
for  issuing  cease  orders  pursuant  to 
sections  260  dad  275  and  cease  and 
desist  orders  pursuant  to  section  274. 
These  commenters  claim  that  this  test 
will  minimize  the  chance  of  harm  to  a 
carrier  should  the  allegations  ultimately 
prove  to  be  grbundless.  GST,  CompTel. 
KMC.  MFS,  aid  PTG  also  argue  that 
complainants  Should  be  required  to  post 
a  bond  to  pay  ifbr  the  carrier's  damages 
if  the  Commission  later  finds  that  the 
complaint  was  without  merit. 

164.  TRA,  ICG  and  the  cable  entities 
argue  for  morri  kelaxed  standards, 
especially  for  iisellers  and  small  market 
entrants.  They  urge  the  Commission  to 
retain  only  the  elements  of  the 
traditional  test  relating  to  advancement 
of  the  "public  interest"  and  "no 
substantial  injury  to  other  parties."  ICG 
contends  that  t|ie  "likelihood  of 
success"  and  '[irreparable  harm 
elements"  inherently  favor  the  status 
quo,  which  is  contituy  to  Congress'  goal 
of  expediting  effective  local  exchange 
competition.  According  to  the  cable 
entities,  the  Commission  should  require 
a  moving  party  to  show  only  that  it  has 
mounted  a  "substantial  challenge"  to  a 
carrier's  practice.  TRA  recommends  that 
if  the  Commis^ilon  decides  to  apply  the 
traditional  foui  -part  test  for  injunctive 
or  interim  relief  it  should  define 
"irreparable  heilm"  to  include  a  showing 
of  "serious  damkge  to  a  resale  carrier's 
business." 


165.  The  Alarm  Industry 
Communications  Committee  ("AICC") 
and  Voice-Tel  argue  that  a  prima  facie 
showing  of  discrimination  should  be 
sufficient  to  warrant  issuance  of  a  cease 
order  against  an  inciunbent  LEC 
pursuant  to  either  section  260(b)  or 
section  275(c).  ATSI  contends  that  an 
"appropriate  showing"  for  a  cease  order 
under  section  260  would  be  a 
complainant's  showing  it  had  requested 
service  or  access  firom  an  incumbent 
LEC  and  that  such  request  was  denied 
or  unduly  delayed  in  violation  of 
section  260  on  more  than  one  occasion 
and  that  such  violations  would  continue 
absent  a  cease  order.  According  to  ATSI, 
the  Commission  should  apply  the 
following  two  presumptions  in 
considering  requests  for  cease  orders  in 
such  cases:  (1)  if  any  incumbent  LEC  is 
offering  a  basic  service  pursuant  to 
section  260,  then  any  oUier  incumbent 
LEC  should  have  the  capability  to  do  the 
same;  and  (2)  if  an  incumbent  LEC  has 
the  capability  to  provide  telemessaging 
service,  then  a  telemessager  should  be 
able  to  access  the  LEC's  network  for 
purposes  of  providing  similar 
telemessaging  service. 

166.  Bell  Atlantic  argues  that  a  cease 
or  cease  and  desist  order  could  be 
issued  under  sections  260,  274,  or  275 
only  if  a  complainant  produces  facts 
that  show  that  (1)  the  alleged 
discriminatory  behavior  has  occurred  or 
will  soon  occur,  (2)  that  the  behavior 
violates  the  Act  and/or  the 
Commission's  rules,  and  (3)  that  it  has 
or  will  cause  substantial  harm  to  the 
complainant.  PTG  contends  that  cease 
orders  should  be  issued  pursuant  to 
section  260  only  after  the  complainant 
has  shown  by  a  preponderance  of  the 
evidence  that  an  incumbent  LEC  has 
violated  section  260(a)  and  that  the 
violation  was  the  proximate  cause  of  the 
complainant's  material  financial  harm. 
PTG  argued  that  an  order  to  "cease 
engaging"  under  sections  260  and  275 
should  be  more  difficult  to  obtain  than 
an  order  to  "cease  and  desist"  under 
section  274  because  sections  260  and 
275  require  a  showing  of  "material 
financial  harm."  SWBT  contends  that 
the  standard  under  section  274(e), 
which  authorizes  any  person  to  "make 
application  to  the  Commission"  for  a 
cease-and-desist  order,  should  be  at 
least  as  demanding  as  §  1.722  of  the 
Commission's  rules,  which  requires 
complainants  seeking  damages  to 
demonstrate  or  quantify  the  harm 
sufi'ered  or  damages  inciured  with 
reasonable  certainty.  SWBT  maintains 
that  cease  orders  luider  sections  260(b) 
and  275(c),  on  the  other  hand,  should 
require  more  stringent  proof  because 


those  sections  direct  the  Commission  to 
issue  such  orders  upon  an  appropriate 
showing  of  material  financial  harm  in 
the  complaint.  Voice-Tel  asserts  that  the 
Commission's  authority  under  sections 
260,  274  and  275  is  the  same, 
contending  that  the  language  between 
the  two  provisions  is  different  only 
because  section  274  gives  the 
complainant  the  option  of  obtaining 
relief  in  federal  court. 

167.  Several  commenters  contend  that 
what  constitutes  material  financial  harm 
imder  sections  260  and  275  should  be 
decided  on  a  case-by-case  basis.  AICC, 
ATSI,  and  Voice-Tel  proposed  that  all 
cases  involving  denial  of  access  or  delay 
would  always  result  in  material 
financial  harm  and  that  material 
financial  harm  need  not  be  quantified  in 
such  cases.  BellSouth  maintains  that  a 
shovdring  of  material  financial  harm  must 
establish  a  causal  relationship  between 
the  harm  and  the  defendant  carrier's 
actions  and  should  exclude 
unsupported  claims  of  "lost 
opportunity."  According  to  PTG,  a 
showring  of  material  financial  harm 
should  consist  of  testimony,  supported 
by  affidavit,  regarding  (1)  the  magnitude 
of  the  alleged  harm;  (2)  the  relationship 
of  the  harm  to  the  alleged  violation,  and 
(3)  the  impact  of  the  harm  on  the 
complainant's  business  prospects.  PTG, 
SWBT.  and  USTA  all  argue  that  a  prima 
facie  case  of  material  financial  harm 
must  include  some  quantification  of  the 
alleged  harm. 

168.  Finally,  none  of  the  commenters, 
either  in  this  proceeding  or  in  the 
Sections  260,  274.  275  NPRM.  addressed 
the  issue  of  whether  a  showing  of 
material  financial  harm,  as  the  term  is 
used  in  sections  260  and  275,  should 
also  be  required  in  order  to  obtain  a 
cease-and-desist  order  under  sectidn 
274,  although  some  ai;gued  that  the 
same  standards  and  procedures  should 
(or  should  not)  apply  to  cease  and  cease 
and  desist  orders. 

c.  Discussion.  169.  Notwithstanding 
our  proposals  in  the  NPRM.  we 
conclude  that,  apart  fit>m  the  specific 
requirements  set  forth  in  the  Act  and 
our  implementing  rules  and  orders,  it  is 
unnecessary  at  this  time  to  prescribe  the 
legal  and  evidentiary  showings  required 
to  obtain  cease  orders  in  section  260(b), 
275(c),  and  other  section  208  complaint 
proceedings.  We  similarly  conclude  that 
we  need  not  delineate  the  showing 
needed  for  a  cease  and  desist  order 
under  section  274(e)(2).  The 
commenters  differ  sharply  over  these 
issues.  Many  argue  that  the  four- 
pronged  test  set  forth  in  Virginia 
Petroleum  Jobbers  should  be  relaxed  to 
promote  the  pro-competitive  goals  of  the 
Act,  while  an  equal  number  contend 
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that  the  Virginia  Petroleum  Jobbers 
standard,. or  its  equivalent,  is  necessary 
to  protect  the  due  process  rights  of 
defendant  carriers.  After  weighing  the 
various  comments,  we  conclude  that  it 
is  more  appropriate  to  consider  requests 
for  interim  or  injunctive  relief  on  a  case- 
by-case  basis.  It  is  impossible  to 
anticipate  all  of  the  various  factual 
circiunstances  that  could  form  the  basis 
of  a  complaint.  Similarly,  the  level  and 
types  of  information  necessary  to 
sustain  or  refute  allegations  of 
misconduct  by  carriers  is  likely  to  vary 
widely.  We  note  that  the  rules  we  adopt 
today  will  foster  our  ability  to  consider 
requests  for  interim  and  injunctive  relief 
and  to  order  such  relief  promptly  in 
appropriate  cases.  In  particular,  our  pro- 
filing settlement  discussion  requirement 
should  promote  the  ability  of  both 
complainants  and  defendants  to 
ascertain  the  legal  and  factual  bases  of 
their  dispute  and  submit  detailed,  fact- 
based  complaints  and  answers 
accordingly.  Our  new  format  and 
content  requirements  are  designed  to 
ensure  that  both  complaints  and 
answers  contain  full  legal  and  factual 
support  for  or  against  the  relief 
requested  in  the  complaint.  Thus,  as  a 
practical  matter,  we  do  not  anticipate 
that  the  absence  of  specific  legal  and 
evidentiary  guidelines  in  this  Report 
and  Order  will  require  complainants 
and  defendant  carriers  to  incur  any 
additional  or  otherwise  unreasonable 
burdens  in  presenting  and  defending 
against  requests  for  interim  injunctive 
relief. 

170.  We  also  conclude  that  we  need 
not  describe  the  specific  showing 
required  of  a  complainant  to  estabUsh 
"material  financial  harm"  within  the 
meaning  of  sections  260  and  275  of  the 
Act.  Generally,  a  complainant  alleging 
material  financial  harm  will  be  expected 
to  demonstrate  some  nexus  between  its 
financial  condition  or  results  and  the 
defendant  carriers'  allegedly  unlawful 
behavior  within  the  meaning  of  sections 
260  or  275  during  the  period  at  issue  in 
the  complaint.  In  addition,  the  plain 
language  of  sections  260  and  275 
indicate  that  Congress  sought  to  enjoin 
only  those  activities  that  would  cause 
material  financial  harm,  rather  than  any 
financial  harm  whatsoever.  Beyond 
these  guidelines,  we  do  not  believe  it 
necessary  or  appropriate  to  delineate 
specific  factual  situations  that  would 
satisfy  this  burden  since  the  evidentiary 
proof  of  material  financial  harm  will 
likely  vary  widely  in  different  cases.  We 
agree  wiUi  PTG,  SWBT,  and  USTA, 
however,  that  allegations  of  material 
financial  harm  should  be  supported  by 
documentation  and  affidavits  sufficient 


to  enable  the  Commission  to  quantify 
such  harm  with  reasonable  certainty. 

J.  Damages 

1 .  Bifurcation  by  the  Commission  and 
the  Supplemental  Complaint  Process,  a. 
The  NPRM.  171.  In  the  A/PflMwe  sought 
comment  on  whether  the  Commission 
legally  could  and/or  should  bifurcate 
liability  and  damages  issues  on  its  own 
motion  in  certain  circumstances.  In  our 
experience,  the  damages  phase  of  the 
formal  complaint  process  is  often 
cimibersome  and  protracted  largely  due 
to  the  scope  and  magnitude  of  discovery 
typically  requested  to  substantiate  or 
refute  damages  claims.  The  Commission 
noted  that  damages  discovery  is  a  waste 
of  the  time  and  resources  of  both  the 
Commission  and  the  parties  when  no 
violation  or  liability  is  foimd.  The 
Commission  further  noted  that  the 
deadlines  mandated  by  the  new 
statutory  complaint  provisions  allow 
very  little  time  for  complainants  to 
present  evidentiary  arguments  sufficient 
to  establish  both  a  violation  of  the  Act 
and  a  proper  measure  of  damages 
incurred  as  a  consequence  of  such 
violation  within  the  applicable 
deadlines.  We  stated  in  the  NPi?M  that 
oiu-  goal  was  to  eliminate  or  minimize 
the  delay  that  is  often  inherent  in 
damages  issues. 

172.  In  the  NPRM,  we  proposed  to 
encourage  complainants  to  bifurcate 
voluntarily  their  liability  and  damages 
issues  by  reserving  the  right  to 
voluntarily  file  a  supplemental 
complaint  for  damages  after  liability  has 
been  determined.  This  procedure  was 
available  under  the  previous  rule 
§  1.722(b).  Where  a  complainant 
voluntarily  bifurcated  a  complaint 
proceeding  using  the  supplemental 
compleunt  procedure,  the  Commission 
would  defer  adjudication  of  all  damages 
issues  until  after  a  finding  of  liability. 
We  proposed  that  a  complainant's  use  of 
this  provision  in  a  formal  complaint 
proceeding  subject  to  a  statutory 
deadline  would  enable  the  Commission 
to  make  a  liability  finding  within  such 
deadline  and  still  preserve  the 
complainant's  right  to  establish  a 
damage  award  under  a  less  pressing 
schedule.  We  noted  that,  while 
bifurcation  could  result  in  a  faster 
complaint  proceeding  if  no  liability 
were  found,  the  overall  proceeding 
could  be  significantly  longer  if  Uability 
was  found  and  damages  were  decided  in 
a  second,  separate  proceeding.  We 
emphasized,  however,  that 
complainants  would  want  to  avail 
themselves  of  the  supplemental 
complaint  bifurcation  approach  in  most 
instances  to  avoid  the  possibility  that 
the  deadlines  would  not  provide  them 


with  enough  time  to  develop  their 
damages  claims.  We  noted  that 
bifurcation  through  the  voluntary 
supplemental  complaint  process  would 
be  particularly  appropriate  in  those 
cases  in  which  a  complainant  sought 
both  prospective  relief  and  damages 
incurred  as  the  consequences  of  a 
defendant  carrier's  violation  of  the  Act 
or  a  Commission  rule  or  order.  For 
example,  we  stated  that  a  decision  by 
the  Commission  requiring  a  defendant 
carrier  to  terminate  a  particular  practice 
or  to  provide  service  to  a  complainant 
under  more  reasonable  terms  and 
conditions  would  constitute  a  final, 
appealable  order,  as  woiUd  a  decision 
denying  a  complainant  such  relief.  This 
would  be  the  case  even  if  issues  of 
damages  remained  to  be  resolved  as  a 
result  of  the  complainant's  decision  to 
file  a  supplemental  complaint.  We 
sought  conunent  on  the  relative  benefits 
to  be  gained  by  bifurcating  liability  and 
damages  issues  in  section  208 
proceedings  through  complainants' 
voluntary  use  of  the  supplemental 
complaint  process.  We  also  asked 
parties  to  identify  bifurcation  standards 
that  might  help  ensure  that  both  liability 
and  damages  issues  are  fiiUy  resolved 
within  the  earliest  practicable  time 
fi'ame. 

b.  Comments.  173.  Bell  AUantic  and 
NYNEX  comment  that  the  Commission 
ourently  has  the  authority  to  bifurcate 
a  complaint  without  the  complainant's 
acquiescence.  BellSouth  argues  that  not 
all  complaints  are  appropriate  for 
bifurcation-. 

174.  The  majority  of  commenters 
support  voluntary  bifurcation  of  liability 
and  damages  issues.  CompTel,  GST, 
ICG,  KMC.  MCI,  MFS,  TCG.  and  TRA 
support  bifurcation  only  if  it  is 
voluntary.  CompTel  argues  that  forced 
bifurcation  could  impair  a 
complainant's  due  process  rights  by 
causing  undue  delay.  ICG  argues  that 
complainants  need  assurances  that  their 
damages  cleiims  will  be  resolved 
prompUy  following  a  finding  of  Uability 
with  expedited  discovery.  "TRA  argues 
that  bifurcation  should  remain 
voluntary  in  light  of  the  delay  in 
recovering  damages  which  is  inherent  in 
a  bifurcated  proceeding. 

175.  CBT  argues  that  bifurcation  will 
reduce  the  time  pressure  of  resolving 
claims  within  five  months  because  each 
phase  of  the  case  will  be  simpler  to  deal 
with  and,  if  Uability  is  not  established, 
the  damages  claim  will  no  longer  be  at 
issue.  CBT  argues  further  that  such 
bifurcation  will  result  in  a  less 
compressed  schedule  and,  therefore, 
increase  discovery  opportunities.  CBT 
contends,  however,  Uiat  the  damages 
phase  would  still  have  to  be  resolved 
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within  the  statutory  deadline.  GTE 
argues  that  bifurcation  will  prevent  the 
domination  of  discovery  with  damages 
issues.  GTE  a^  NYNEX  assert  that  once 
liability  is  foihid.  a  defendant  will  have 
more  incenti>|as  to  settle  informally. 
NYNEX  aigu^4  that  the  proposed 
bifurcation  rujliBs  will  make  it  easier  for 
the  Commission  to  resolve  substantive 
liability  issues  within  the  statutory 
deadlines  while  preserving  the  rights  of 
the  parties  to  a  fiill  investigation  into 
injmy  and  daiilages.  NYNEX  further 
argues  that  bifur^tion  decreases 
unnecessary  costs,  as  a  complainant  will 
not  have  to  go  through  the  expense  of 
quantifying  itSldamages  until  it  has 
wevailed  on  liability.  TRA  asserts  that 
bifurcation  benefits  the  parties  because 
it  will  speed  t^ie  resolution  of  liability 
issues  and  pracilude  unnecessary 
expenditures  ^f  time  and  resources. 
SWBT  contenas  that  bifurcation  will  be 
beneficial  to  th0  p«ties  because  the 
substantial  tinte  required  to  resolve 
damages  issueia  will  not  be  wasted 
where  no  liability  is  found.  GST,  KMC 
and  MFS  argu^  that  bifurcation  benefits 
the  parties  bedause  the  extensive 
discovery  reqijired  for  damages  issues 
will  not  be  imniBcessarily  undertaken  if 
no  liabiUty  is  established. 

176.  Ma  argues  that  the  statutory 
deadline  for  a  particular  formal 
complaint  should  be  applied  separately 
to  each  phase  because  otherwise  the 
parties  would  niot  have  sufficient  time  to 
develop  their  cases  fully.  TRA  asserts 
that  bifurcation  effectively  waives  any 
statutory  deadline  with  regard  to 
ddbiages  issues.  TCG  argues  that' 
bifurcation  wi|li  enable  Qie  Commission 
to  make  a  liability  finding  within  the 
statutory  deadKhes  and  preserve  a 
complainant's  right  to  a  damages  award. 

177.  PTG,  GSf,  and  Ameritech  seek 
clarification  thki  a  complainant  must 
establish  "injurV"  for  a  finding  of 
liability  to  pro4eed  to  the  damages 
phase  in  a  bifurtated  proceeding.  PTG 
argues  that  "injury"  is  a  necessary 
element  of  liabjlity,  however,  it  is  not 
interchangeably  Iwith  "damages"  which 
are  the  quantification  of  losses  that 
result  fiom  an  injiuy. 

c.  Discussioa  178.  We  find  that  the 
Commission  has  discretion  to  bifurcate 
liability  and  daitages  issues  on  its  own 
motion  pursuam  to  section  208(a)  of  the 
Act.  Section  20aa)  authorizes  the 
Commission  "to  investigate  . . .  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper." 
We  note,  however,  that  the  Commission 
only  has  such  dji^retion  to  the  extent 
that  such  bifurcation  will  not  violate  the 
statutory  deadline  applicable  to  the 
complaint  as  filaid.  Therefore,  all  claims, 
that  are  subject  to  a  statutory  complaint 


resolution  deadline  and  include  a 
properly  supported  request  for  damages, 
require  that  the  Commission  issue  a 
final  order  within  the  deadline  on  both 
the  liability  and  damages  claims. 

179.  However,  we  both  pe^nit  and 
encourage  complainants  to  use  the 
supplemental  complaint  procedures  to 
separate  liability  and  damages  issues 
voluntarily  such  that  damages  issues 
will  be  resolved  in  separate  formal 
complaints.  By  using  the  term 
"bifurcate"  in  connection  with  the 
supplemental  complaint  procedures,  we 
contnnplate  the  filing  of  two  separate 
complaints:  (1)  the  initial  complaint  for 
liability  and  any  applicable  prospective 
relief;  and  (2)  the  supplemental 
complaint  for  damages.  Resolution  of 
the  liability  and  prospective  relief  issues 
on  the  complaint  that  only  seeks  a 
determination  of  those  issues  complies 
with  the  applicable  statutory  deadune 
because  such  a  determination  resolves 
all  issues  properly  brought  before  the 
Commission.  The  damages  issues  will 
not  have  been  brought  Mfore  the 
Commission  until,  and  unless,  the 
supplemental  complaint  for  damages  is 
actually  filed.  We  modify  §  1.722  of  the 
rules  to  clarify  this  procediu«. 

180.  Given  the  new  complaint 
provisions,  requiring  final  Commission 
orders  resolving  certain  complaints 
within  specified  time  firames, 
encouraging  the  parties  to  separate  their 
liabiUty  and  damages  claims  into 
separate  complaints  is  the  most 
practical  means  to  focus  scarce 
resources  on  the  determination  of 
liability  issues  and,  when  necessary, 
graiiting  prospective  relief  quickly.  In 
addition,  in  cases  where  no  liability  has 
been  found,  significant  resources  will 
have  been  saved  as  a  damages  complaint 
will  not  have  been  necessary.  Promoting 
voluntary  separation  of  liability  and 
damages  issues  is  consistent  with  the 
pro-competitive  goals  and  policies 
underiying  the  1996  Act's  complaint 
resolution  deadlines  and  will  not 
adversely  affect  the  Commission's 
ability  to  resolve  complaints  raising 
competitive  and  other  marketplace 
disputes  on  an  expedited  basis.  On  the 
contrary,  such  separation  will  enable 
the  Commission  and  the  parties  to  focus 
initial  resources  on  addressing 
allegations  of  anti-competitive  conduct 
and  any  necessity  for  prospective 
injunctive  relief. 

,  181.  We  disagree  with  CBT's  assertion 
that  a  complainant  should  be  required 
to  prosecute  its  liability  and  damages 
claims  in  a  single  complaint.  Nothing  in 
the  Act  prohibits  a  complainant  fiom 
choosing  to  bring  its  liability  and 
damages  claims  in  separate  complaints. 
The  supplemental  complaint  process  is 


volimtary  and  the  decision  to  pursue 
damages  in  a  separate  proceeding  is 
made  solely  by  the  complainant. 
Further,  the  Commission  has  no  basis 
on  which  to  make  a  finding  regardii^ 
damages  if  such  claims  have  not  yet 
been  presented  by  the  complainant 
Thus,  a  decision  on  a  liability  complaint 
that  reserves  the  right  to  file  a 
supplemental  complaint  for  damages  is 
a  final  decision  on  all  matters  the 
complainant  has  presented  to  the 
Commission  in  its  complaint. 

182.  As  a  policy  matter,  we  note  that 
a  notice  of  intent  to  seek  damages  in  a 
supplemental  complaint  contained  in  a 
complaint  for  liability  has  the  effect  of 
tolUng  the  statute  of  Umitations  for 
damages  claims.  Moreover,  a 
complainant  may  file  a  supplemental 
complaint  for  damages  following  a 
finding  of  liability  even  if  it  gave  no 
notice  of  such  intent  at  the  time  it  filed 
its  original  complaint.  Thus,  the 
distinction  between  the  treatment  of  a 
supplemental  complaint  for  damages 
when  the  complainant  gave  notice  of  its 
intent  to  file  such  supplemental 
complaint  in  its  complaint  for  liability 
and  when  the  complainant  failed  to  give 
notice  of  its  intent  to  file  such 
supplemental  complaint  in  its 
complaint  for  liability  is  solely  the 
period  of  time  for  which  damages  may 
be  assessed  against  a  defendant.  Under 
the  circumstances,  a  rule  that  would 
require  complainants  to  prosecute 
damages  within  the  statutory  deadline, 
regardless  of  whether  the  complainant 
chose  to  reserve  its  right  to  file  a 
supplemental  complaint  for  damages, 
would,  in  fact,  shorten  the  statute  of 
limitations  for  bringing  complaints  for 
damages  in  those  complaints  that  are 
subject  to  a  statutory  resolution 
deadline.  We  do  not  find  that  it  was  the 
intent  of  Congress  to  limit  the  rights  of 
complainants  in  this  manner. 

183.  We  find  that  complainants  will 
elect  to  pursue  their  liability  and 
damages  claims  in  separate  proceedings 
because  it  will  be  to  their  advantage  to 
postpone  expending  time  and  money 
developing  proof  of  their  damages 
claims  until  after  liability  and  issues  of 
prospective  relief  have  been  established. 
Complainants  will  also  benefit  fi-om 
being  provided  an  extended  period 
within  which  to  support  their  damages 
claims  factually.  Most  importantly, 
complainants  will  benefit  from  swifter 
resolution  of  liability  issues  through  the 
filing  of  separate  complaints  for  the 
resolution  of  liability  and  damages 
issues,  and,  therefore,  swifter  provision 
of  the  prospective  relief  needed  to  halt 
allegedly  anti-competitive  conduct.  For 
this  reason,  the  provision  in  the  rules 
for  complainants  to  file  such  separate 
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complaints  is  consistent  with  the  Act's 
goal  of  timely  resolution  of  competitive 
issues  to  open  markets  for  all  potential 
entrants  and  competitors,  not  just  the 
parties  to  the  complaint. 

184.  We  also  recognize  the 
importance  of  swift  resolution  of 
damages  complaints  once  the  liability  of 
a  defendant  carrier  has  been  established. 
We  agree  with  commenters  who  argue 
that  many  complainants  will  bifurcate 
liability  and  damages  claims  only  if  they 
expect  that  the  Commission  will 
conclude  the  damages  phase  rapidly. 
While  we  believe  that  parties  will 
benefit  substantially  from  complaint 
bifurcation  in  many  instances,  rules  and 
polices  must  be  in  place  to  ensure 
resolution  of  damages  complaints 
promptly  and  effectively.  A  paramount 
concern  of  a  complainant  seeking 
damages  is  to  obtain  monetary  relief  for 
harm  suffered  as  a  consequence  of  the 
defendant  carrier's  actions.  Similarly, 
defendant  carriers  have  an  interest  in 
quickly  resolving  any  uncertainty  about 
the  amount  or  extent  of  their  damages 
liability.  Therefore,  we  will  endeavor  to 
resolve  supplemental  damages 
complaints  in  the  same  length  of  time 
within  which  the  liability  phase  was 
resolved.  As  a  general  rule,  damages 
proceedings  will  be  resolved  within  the 
same  amount  of  time  required  to  rule  on 
the  preceding  liability  complaint.  For 
example,  a  provider  of  alarm  monitoring 
services  that  elects  to  file  a 
supplemental  complaint  for  damages, 
based  on  a  finding  by  the  Commission 
that  the  defendant  carrier  is  liable  for  a 
violation  of  section  275  of  the  Act,  can 
reasonably  expect  to  have  its  damages 
claims  resolved  within  a  similar  120- 
day  period.  In  addition,  with  respect  to 
supplemental  complaints  for  damages 
that  are  filed  following  a  finding  of 
liability  on  a  matter  that  was  not  subject 
to  a  statutory  deadline,  we  will 
endeavor  to  resolve  such  complaints 
within  five  months  of  the  date  of  filing. 
This  approach  furthers  the  intent 
underlying  the  deadlines  that  Congress 
established  for  difi^erent  types  of 
complaints.  Establishing  rules  and 
policies  that  promote  swift 
determination  of  damages  claims 
provides  a  significant  incentive  for 
common  carriers  to  comply  with  the  Act 
and  the  Commission's  rules  and  orders. 
It  also  gives  all  complainants  reasonable 
assurances  of  the  length  of  time  a 
damages  phase  is  likely  to  take.  Such 
information  will  help  parties  that  plan 
to  seek  damages  weigh  the  benefits  of 
bifurcating  the  liability  and  damages 
aspects  of  their  claims  prior  to  filing  a 
complaint  with  the  Commission. 

185.  We  also  recognize  that  damages 
complaints  often  raise  issues  of 


extraordinary  fectual  and/or  legal 
complexity,  the  resolution  of  which  may 
require  substantial  expenditures  of  time 
and  resources  by  the  parties.  In  the 
paragraphs  below,  we  discuss  rules  that 
are  designe^l  to  facilitate  the 
computation  of  damages  by 
complainants  and  defendants  and 
promote  the  prompt  resolution  of 
damages  disputes.  We  believe  that  these 
rules  will  help  us  attain  our  goal  of 
resolving  all  damages  complaints  within 
five  months  from  the  date  filed. 
Nonetheless,  we  believe  that  cases  of 
extraordinary  complexity  could  require 
substantially  more  time.  As  a  general 
rule,  we  will  endeavor  to  resolve  such 
complex  complaints  within  twelve 
months  from  the  date  filed. 

186.  We  recognize  the  distinction 
commenters  make  between  "injury"  and 
"damages,"  andagree  that  a  party  that 
has  not  shown  that  it  suffered  an  injury 
has  not  met  a  threshold  requirement  for 
substantiating  a  claim  for  damages.  We 
disagree,  however,  with  the  assertion  by 
these  commenters  that  a  determination 
of  "injury"  in  a  liabiUty  complaint  is 
necessary  to  proceed  to  a  supplemental 
complaint  for  damages  when  a 
complainant  chooses  to  use  the 
supplemental  complaint  procedures. 
Contrary  to  the  commenters'  claims, 
proof  of  "injury"  is  not  necessary  to 
establish  a  violation  of  the  Act  within 
the  meaning  of  section  208.  Section  208 
of  the  Act  only  requires  proof  that  the 
defendant  carrier  has  violated  the  Act  or 
a  Commission  rule  or  order  for  a 
complainant  to  prevail.  Additionally, 
determining  whether  an  individual 
complainant  has  been  injured  and  is 
entitled  to  monetary  damages  does  not 
further  the  pro-competitive  goals  and 
policies  imderlying  the  1996  Act  in  the 
same  way  that  addressing  allegations  of 
anti-competitive  conduct  and  the  need 
for  injunctive  relief  does.  That  is,  the 
question  of  injury  goes  to  the  resolution 
of  an  individual  dispute  rather  than  the 
resolution  of  a  disputed  issue  that 
affects  competition  in  an  industry.  For 
that  reason,  we  conclude  that,  where  the 
fact  of  injury  does  not  need  to  be 
established  to  prevail  on  the  issue  of 
liability  in  a  complaint  proceeding,  a 
prior  determination  of  injury  is  not  a 
prerequisite  to  the  filing  of  a 
supplemental  complaint  for  damages.  A 
complainant  must  always,  however, 
prove  injury  and  quantify  its  monetary 
damages  with  reasonable  certainty  to 
prevail  on  its  claim  for  damages. 

2.  Detailed  Computation  of  Damages. 
a.  The  NPRM.  187.  In  the  NPRMyve 
proposed  to  require  that  any  complaint 
or  supplemental  complaint  seeking  an 
award  of  damages  contain  a  detailed 
computation  for  such  claim.  That  is, 


every  complaint  for  damages  would 
include  a  computation  for  every 
category  of  damages  claimed,  as  well  as 
identification  of  all  documents  or 
material  on  which  such  computation 
was  based.  For  example,  in  cases  in 
which  a  complainant  is  challenging  the 
reasonableness  of  charges  or  rate  levels 
applied  by  a  carrier  to  partioilar 
services  taken  by  the  complainant,  the 
complainant's  computations  would 
have  to  identify  clearly  the  precise 
nature  of  the  service  taken  and 
applicable  charges  broken  down  by  such 
factors  as  minutes  of  use,  traffic  mileage 
and  volume,  as  well  as  any  applicable 
discounts  or  other  adjustment  factors. 

b.  Comments.  188.  ACTA,  BellSouth. 
CBT,  GST.  KMC.  MFS,  NYNEX,  and 

U  S  West  support  requiring  complaints 
seeking  an  award  of  damages  to  contain 
a  detailed  computation  of  damages 
claimed.  SWB'T  asserts  that  such  a 
requirement  should  reduce  the  filing  of 
frivolous  claims  for  speculative  damages 
that  are  not  subject  to'  proof.  GST,  KMC 
and  MFS  argue  that  such  a  requirement 
should  encourage  settlement  by 
clarifying  a  party's  claim.  The  cable 
entities  and  MQ  oppose  such  a 
requirement,  expressing  concern  that 
complainants  may  not  have  access  to 
sufficient  information  prior  to  discovery 
to  prepare  and  submit  detailed  damages 
computations  or  computation  formulas. 

189.  ICG  argues  that  the  proposed 
detailed  computation  of  damages  should 
only  be  required  to  be  made  in  good 
faith  and  that  complainants  should  be 
provided  with  the  opportunity  to  amend 
the  complaint  to  reflect  an  updated 
computation  of  damages  following 
discovery.  MCI  argues  that  requiring  the 
complaint  to  contain  a  detailed 
computation  of  damages  would  violate 
a  complainant's  due  process  rights  and 
suggests,  as  an  alternative,  requiring  a 
complainant  to  outline  its  damages 
methodology  and  identify  what  damages 
information  it  lacks.  While  they  do  not 
opp>ose  the  proposed  requirement  that  a 
complaint  contain  a  detailed 
computation  of  damages,  U  S  West 
argues  that  the  Commission  must  take 
into  account  the  reasonable  availability 
of  necessary  information,  and  TRA 
asserts  that  the  Commission  must  be 
careful  not  to  impose  an  overly  rigid  or 
binding  requirement  with  regnd  to  a 
detailed  or  definitive  damages 
calculation  prior  to  the  receipt  of  an 
answer  and  completion  of  discovery. 

c.  Discussion.  190.  After  considering 
the  concerns  raised  by  the  commenters. 
we  modify  the  proposed  rule.  We 
require  that  a  complainant  seeking 
damages  must  file  in  its  complaint  or 
supplemental  complaint  either  a 
detailed  computation  of  damages  or  a 
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detailed  explanation  of  why  such  a 
computation  i^  not  possible  at  the  time 
of  filing.  Comitijenters  raise  valid  *■ 
concerns  aboui  [the  ability  of 
complainants  to  substantiate  damages 
claims  at  the  beginning  of  a  formal 
complaint  proc0eding.  In  light  of  these 
considerations^  Iwe  require  all 
complaints  or  siipplemental  complaints 
seeking  an  awatd  of  damages  to  contain 
either: 

(a)  A  detailed  computation  of 
damages,  including  supporting 
documentation  and  materials;  or 

(b)  An  explanation  of: 

(i)  What  infoii^ation  not  in  the 
possession  of  t\i0  complaining  party  is 
necessary  to  develop  a  detailed 
computation  of  damages; 

(iij  Why  such  information  is 
unavailable  to  the  complaining  party; 

(ill)  The  Cacti^^  basis  the  complainant 
has  for  believid^  that  such  evidence  of 
damages  exists!  and 

(iv)  A  detailenoutline  of  the 
methodology  tl^t  would  be  used  to 
create -a  computation  of  damages  with 
such  evidence. 

191.  TTus  rul^i  strikes  the  appropriate 
balance  betwe^i  the  need  for 
complainants  to  be  diligent  in 
establishing  their  claims  and  our 
recognition  thatJ  in  certain  instances,  a 
complainant  m^y  not  possess  sufficient 
Cacts  at  the  initij^L  stages  of  a  complaint 
proceeding  to  pmpare  a  detailed 
computation  of  damages  alleged.  This 
rule  also  is  consistent  with  the 
Commission's  adoption  of  a  policy  of 
encouraging  coniplainants  to  have 
damages  claims  resolved  separately 
firom  liability  issiies  using  the 
supplemental  cjilnplaint  process, 
because  it  provides  the  complainant 
with  the  benefit  of  additional  time  to 
develop  and  support  factually  an 
accurate  compuution  of  damages 
following  a  findjikg  of  liability.  It  would 
have  been  unduly  burdensome  to 
require  a  complainant  who  has  been 
unable  to  obtaiq  access  to  substantiating 
information,  aft^t  it  has  made  good  faith 
efforts  to  obtain  such  information,  to 
support  factually;  its  damages  claim 
without  providing  a  means  to 
substantiate  sucp' claims.  Fxulher,  such 
a  rule  would  haV0  reduced  the 
incentives  on  d^^ndants  to  negotiate 
damages  issues  m  good  faith. 

3.  Ending  Adjudication  With  a 
Determination  of  the  Sufficiency  of  a 
Damages  Calculation  Method,  a.  The 
NPRM 192.  In  t^^  NPRMvte  proposed 
that  the  Commission's  adjudication  of 
damages  should  and  with  a 
determination  of  the  sufficiency  of  the 
computation  method  submitted  by  the 
complainant,  inSljead  of  making  a 
finding  as  to  the  i^xact  amount  of 


damages  incurred.  We  stated  that  the 
benefit  of  such  a  procedure  would  be 
that  the  Commission  would  be  sirred 
the  detailed  and  time-consuming 
investigation  of  the  facts  necessary  to 
establish  an  exact  amount  of  damages. 
As  an  example  of  how  such  a  procedure 
would  be  implemented,  we  noted  that  a 
similar  procedure  is  used  in  complaints 
dealing  writh  pole  attachments.  We 
sought  comment  on  this  proposal. 

b.  Comments.  193.  CBT,  CompTel, 
GST,  and  SWBT  oppose  a  rule  ending 
the  Commission's  adjudication  of 
damages  with  a  determination  of  the 
sufficiency  of  the  computation  method. 
CBT  and  CompTel  argue  that  parties 
will  be  imable  to  resolve  issues 
remaining  in  dispute,  such  as  the 
numbers  to  be  plugged  into  an  approved 
method.  CBT  argues  that  such  disputes 
will  require  further  Commission 
involvement  to  resolve.  GST  argues  that 
parties  are  entitled  to  a  final  resolution 
of  all  substantive  issues,  a  category  it 
contends  includes  the  actual  amount  of 
damages  inoured.  SWBT  argues  that 
because  such  a  procedure  would  not 
require  a  complainant  to  meet  its 
burden  of  proof,  it  would  be  a  denial  of 
a  defendant's  due  process  rights.  AT&T 
supports  this  proposal  if  the 
Commission  remains  available  to 
resolve  further  disputes  among  the 
parties  and  provide  a  final  resolution  if 
the  parties  cannot  agree  to  one. 

c.  Discussion.  194.  In  cases  where 
liability  and  damages  claims  have  been 
severed  using  the  supplemental 
complaint  process,  the  Commission  may 
end  adjudication  of  damages  with  a 
determination  of  the  sufficiency  of  the 
damages  computation  method 
submitted  by  the  complainant.  After 
considering  the  concerns  raised  by  the 
commenters,  we  modify  the  proposed 
rule  to  reflect  that  if  the  Commission 
finds  the  damages  computation 
submitted  by  the  complainant 
unsatisfactory,  the  Commission  may,  in 
its  discretion,  modify  such  computation 
method  or  require  the  complainant  to 
resubmit  such  computation.  In  addition, 
the  rule  specifically  prohibits  the 
computation  method  from  incorporating 
an  onset  for  a  claim  of  a  defendant 
against  a  complainant.  To  ensure  the 
parties  are  diligent  in  their  negotiations 
to  apply  the  approved  calculation 
metnod,  we  shall  require  that,  within 
thirty  days  of  the  date  the  damages 
computation  method  is  approved  and 
released,  the  parties  must  file  with  the 
Commission  a  joint  statement  which 
will  do  one  of  the  following:  (1)  detail 
the  parties'  agreement  as  to  the  amount 
of  damages;  (2)  state  that  the  parties  are 
continuing  to  negotiate  in  good  faith 
and  request  that  the  parties  be  given  an 


extension  of  time  to  continue  sudi 
negotiations,  or  (31  detail  the  bases  for 
the  continuing  dispute  and  the  reasons 
why  no  agreement  can  be  reached.  In 
this  way,  the  Commission  will  monitor 
the  parties'  compliance  with  its 
directive  to  negotiate  a  resolution  of  the 
dispute  in  good  faith  using  the 
mandated  computatign  method. 

195.  This  rule  penhits  the 
Commission  to  avoid  the  detailed  and 
time-consuming  investigation  of  the 
facts  necessary  to  establish  an  exact 
amount  of  damages  where  such 
investigation  may  reasonably  be 
delegated  to  the  parties.  At  die  same 
time,  however,  it  provides  a  means  for 
parties  to  return  to  the  Commission  for 
resolution  of  ongoing  disputes  if  parties 
are  unable  to  agree  to  a  final  amount  of 
damages.  This  rule  encourages  good 
faith  negotiation  among  the  parties  by 
requiring  parties  to  provide  detailed 
explanations  if  they  fail  to  resolve  their 
dispute.  We  emphasize  that  the 
Commission  will  always  retain  the  right 
to  determine  the  actual  amount  of 
damages  in  those  cases  where  the 
establishment  of  damages  does  not  lend 
itself  to  such  a  means  of  resolution.  We 
also  conclude  that  requiring  parties  to 
reach  an  agreement  within  a  umited 
time  addresses  the  concerns  raised  by 
some  commenters  that  the  parties  would 
have  no  recourse  if  they  are  unable  to 
apply  a  damages  computation  method 
successfully. 

4.  Settlement  Period,  a.  The  AfPfiM. 
196.  In  the  NPRM  we  proposed,  in 
conjunction  with  the  proposals  to 
resolve  liability  and  damages  claims  ' 
separately  using  the  supplemental 
complaint  process,  to  set  aside  a  limited 
period,  following  a  finding  of  liability 
and  prior  to  the  damages  phase,  during 
which  the  parties  could  engage  in 
settiement  negotiations  or  submit  their 
damages  claims  to  voluntary  ADR 
mechanisms  in  lieu  of  further 
proceedings  before  the  Commission. 

b.  Comments.  197.  GST,  SWBT.  TRA 
and  U  S  West  support  setting  aside  a 
limited  time  period,  following  a  finding 
of  liability,  in  which  to  encourage 
settlement  and/or  participation  in  ADR. 
SWBT  asserts  that  a  finding  of  liability 
increases  the  defendant's  incentive  to 
settle.  U  S  West  argues  that  the 
Commission  does  not  go  far  enough  and 
that  ADR  procedures  should  be  used 
wherever  possible  to  resolve  entire 
complaints. 

c.  Discussion.  198.  In  cases  where 
liability  and  damages  claims  have  been 
severed  using  the  supplemental 
complaint  process,  the  Commission  may 
suspend  proceedings  for  a  period  of 
fourteen  days  following  the  filing  of  a 
supplemental  complaint  for  damages,  to 
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allow  parties  to  attempt  to  negotiate  a 
settlement  or  use  ADR  procedures.  The 
staff  has  the  discretion  to  delay  this 
period  until  later  in  the  damages  phase, 
when  warranted  by  the  facts  of  an 
indiA^dual  case. 

^99.  Encouraging  parties  to  settle  their 
disputes  is  in  the  interests  of  the 
Commission  and  the  parties. 
Commenting  parties  recognize  the 
benefits  of  settlements  reached  by  the 
parties  and  support  the  establishment  of 
this  settlement  period  to  further 
settlement  negotiations.  The  timing  of 
this  settlement  period  is  especially 
useful  because  it  follows  the 
determination  of  liability.  A  finding  of 
liability  will  increase  the  parties' 
incentives  to  settle,  as  a  major  issue 
formerly  in  dispute  will  have  been 
resolved.  We  recognize,  however,  that 
information  disclosiues  may  be 
necessary  in  some  cases  for  parties  to 
assess  adequately  the  amoimt  of 
damages  incurred.  In  such  cases,  a 
settlement  period  immediately 
following  the  filing  of  the  supplemental 
complaint  for  damages  may  be  too  early 
in  the  proceeding  to  be  useful. 
Providing  the  staff  with  the  discretion  to 
delay  the  settlement  period  imtil  after 
information  disclosures  have  been  made 
maximizes  the  Commission's  ability  to 
encourage  settlement  on  a  case-by-case 
basis. 

5.  Referral  of  Damages  Issues,  a.  The 
NPRM.  200.  In  conjunction  with  the 
proposals  to  resolve  liability  and 
damages  claims  separately  using  the 
supplemental  complaint  process,  we 
sought  comment  on  the  benefits  of 
referring  damages  issues  to  ALJs  for 
either  decision  following  a  finding  of 
liability  or,  by  agreement  of  the  parties, 
mediation.  We  noted  that  such  referral 
would  be  at  the  discretion  of  the 
Commission  staff  pursuant  to  delegated 
authority,  depending  on  the  particular 
facts  and  circumstances  involved.  We 
also  sought  alternative  proposals  that 
would  serve  to  minimize  or  reduce  the 
need  for  costly  and  protracted 
proceedings  on  the  issue  of  damages. 

b.  Conunents.  201.  Commenters 
generally  support  the  referral  of 
damages  issues  to  ALJs.  ICG  compared 
this  procedure  to  the  federal  courts'  use 
of  special  masters.  BellSouth  suggests 
that  parties  should  have  the  option  of 
mediation  or  referral  to  a  special  master. 
KMC  asserts  that  parties  need  to  have 
the  right  to  appeal  any  decision  on 
damages  made  by  an  ALJ.  GTE  argues 
that  the  ALJ  should  have  the  authority 
to  request  production  of  evidence.  GTE 
seeks  clarification  that  an  ALJ's 
authority  would  be  restricted  to  the 
resolution  of  damages  issues. 


c.  Discussion.  202.  We  adopt  a  rule 
authorizing  the  Chiefs  of  the  Common 
Carrier  Bureau  and  Wireless 
Telecommunications  Bureau  to  refer 
damages  disputes  to  ALJs  for  either 
decision  following  a  finding  of  liability 
or,  by  agreement  of  the  parties, 
mediation.  This  rule  would  work  in 
conjunction  with  cases  in  which 
liability  and  damages  claims  have  been 
severed  using  the  supplemental 
complaint  process,  "rhe  commenters 
generally  support  the  use  of  ALJs  to 
resolve  damages  issues.  We  conclude, 
despite  GTE's  concerns  regarding  the 
authority  of  ALJs  in  damages  hearings, 
that  special  rules  or  procedures  are  not 
needed  to  guide  the  ALJs  in  their 
deliberations  given  the  narrow  focus  of 
damages  proceedings.  The  hearing  rules 
provide  for  the  designation  of  specific 
issues  in  the  hearing  designation  order. 
Once  liability  has  been  determined,  the 
question  of  damages  is  largely  a  factual . 
one.  ALJs  are  expert  triers  of  fact  well 
suited  to  conduct  fact-finding 
proceedings.  Regarding  appeals  of  ALJ 
decisions,  we  note  that  the  ALJ  hearing 
rules  provide  the  means  for  parties  to 
seek  review  of  an  ALJ  decision.  If  the 
parties  agree  to  mediation,  however,  the 
right  to  seek  review  of  the  ALJ's 
mediation  resolution  would  be 
contained  within  the  terms  pursuant  to 
which  the  parties  agreed  to  such 
mediation. 

6.  Deposit  of  Funds  into  an  Escmw 
Account,  a.  The  NPRM.  203.  In  the 
NPRM  we  proposed  that  the 
Commission  be  given  discretion  to 
require  a  defendant  to  place  a  deposit  in 
an  interest-bearing  escrow  account 
following  a  finding  of  liability  in  cases 
in  which  liability  and  damages  claims 
have  been  severed  using  the 
supplemental  complaint  process.  The 
purpose  of  such  a  deposit  would  be  to 
cover  all  or  part  of  the  damages  for 
which  the  defendant  carrier  may  be 
found  liable  in  order  to  provide  a 
complainant  with  some  assurance  that  a 
jud^ent  can  be  readily  collected.  We 
proposed  that,  in  exercising  this 
discretion,  the  Commission  would 
apply  standards  similar  to  those  used  to 
determine  whether  a  preliminary 
injimction  is  appropriate.  We 
emphasized  that  the  Commission  would 
not  administer  any  such  accoimt.  We 
sought  comment  on  this  proposal  as 
well  as  alternative  propcMals  that  would 
serve  to  facilitate  and  expedite  the 
resolution  of  damages  claims. 

b.  Comments.  204.  Commenters  are 
split  over  whether  or  not  the 
Commissicm  could  or  should  require  the 
deposit  of  fimds  into  an  escrow  account 
following  a  finding  of  liability.  AT*T, 
TRA,  GST,  KMC  and  MPS  support  sudi 


a  procedure.  AT&T,  GST.  KMC  and  MPS 
further  support  allowing  the  posting  of 
a  bond  as  an  alternative  to  depositing 
funds  into  an  escrow  account  as  a 
means  to  ensure  payment.  GST,  KMC. 
and  MPS  argue  that  preliminary 
injunction  standards  do  not  need  to  be 
met  to  require  such  a  bond  because 
liability  will  already  have  been 
determined.  GST,  KMC,  and  MPS  argue 
that  the  Commission  should  require  a 
showing  of  irreparable  harm  and  the 
likelihood  that  the  defendant  will 
default  on  the  damages  award  before 
requiring  the  posting  of  a  bond  or  the 
deposit  of  funds  into  an  escrow  account. 

205.  CBT,  SWBT.  GTE,  and  PTG 
oppose  the  proposal,  arguing  that  the 
Commission  lacks  authority  to  impose 
such  a  requirement.  CBT,  SWBT,  and 
PTG  argue  that  a  Commission  order  for 
payment  of  damages  pursuant  to  section 
209  of  the  Act  is  not  an  enforceable 
money  judgment.  CBT  and  SWBT  argue 
that  prospective  money  damages  are 
insufficient  to  justify  a  preliminary 
injunction,  and  that  the  proper 
compensation  for  any  delay  in  a 
damages  award  is  the  payment  of 
interest.  PTG  asserts  that  such  anile 
creates  an  unnecessary  adminisbBtive 
burden  in  light  of  the  fact  that  there  is 
no  evidence  of  a  problem  in  collecting 
damages  from  carriers. 

c.  INscussion.  206.  In  cases  in  which 
liability  and  damages  claims  have  been 
severed  using  the  supplemental 
complaint  process,  following  a  finding 
of  liability,  the  Commission  shall  have 
discretion  to  require  a  defendant  either 
to  post  a  bond  for,  or  place  in  an  escrow 
account,  an  amount  the  Commission 
determines  is  likely  to  be  awarded,  if 
such  relief  is  justified  following 
consideration  of  the  foUovnng  factors: 

(a)  The  likelihood  of  irreparable 
injury  in  the  absence  of  such  a  deposit; 

(b)  The  extent  to  which  damages  can 
be  accurately  estimated: 

(c)  The  balance  of  hardships  between 
complainant  and  defendant;  and 

(dj  Whether  public  interest 
considerations  favor  the  posting  of  a 
bond  or  establishment  of  an  escrow 
account. 

207.  Requiring  the  posting  of  a  bond 
or  the  deposit  of  fimdis  into  an  escrow 
account  both  protects  against  a 
defendant's  future  inability  to  satisfy  an 
enforceable  judgment  and  removes  the 
benefit  a  defendant  receives  from 
delaying  payment  in  a  case.  Contrary  to 
what  several  commenters  suggest, 
neither  the  posting  of  a  bond  nor  the 
deposit  of  funds  into  an  escrow  account 
is  the  enforcement  of  a  money 
judgment.  The  rule  does  not  provide 
that  a  complainant  may  execute  its 
judgment  on  the  bcmd  or  account 
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following  a  Gjlnmission  order  of 
damages.  The  mile  merely  requires  the 
bond  or  account  to  be  set  up  as  a 
protective  mea^iue.  Further,  this 
protective  measure  may  only  be  taken 
following  a  findbg  of  liability  and  a 
Commission  astajassment  of  likely 
damages.         : 

'208.  Precedent  for  the  Commission 
requiring  a  def^^dant  to  deposit  funds 
into  an  escrow  account  following  a 
determination  m  liability  is  found  in 
Western  Unionlfelegmph  Co.  v.  TRT 
TelecommumcMions  Corp.,  and  FTC 
CommunicatioBS,  Inc.  ■ 

7.  Additional^  Suggestions  From 
Commenters.  a.i  The  NPRM.  209.  In  the 
NPBMwe  sougblt  alternative  proposals 
that  would  serviB  to  facilitate  and 
expedite  the  re^lution  of  damages 
claims  and/or  oi^mize  or  reduce  the 
need  for  costly  uid  protracted 
proceedings  on  itne  issue  of  damages. 

b.  CommentsJ  felO.  ACTA  suggests 
that  the  Commiuion  codify  the     " 
procedure  for  a  domplainant  to  litigate 
damages  in  fedaml  court  following  a 
finding  of  liability  by  the  Commission. 

211.  GST  suggests  providing  for 
targeted  discoveiy  during  a  damages 
phase,  arguing  such  discovery  should  be 
limited  to  initial  disclosures  of 
witnessed  exchaitge  of  documents  and 
one  deposition  fior  each  party. 

c.  Discussion.  212.  We  decline  to 
adopt  ACTA's  proposal  to  codify  a 
procedure  for  litigating  damages  claims 
in  federal  court  following  a  finding  of 
liability  by  the  Commission.  The  Act 
does  not  provide  the  Commission  with 
the  authority  to  establish  federal  coxut 
procedures.  Although  federal  courts 
occasionally  refer  cases  to  the 
Commission  for  resolution  of  Uability 
issues,  while  ret||ning  authority  over 
damages  issues  {iending  the 
Commission's  liability  determination, 
such  referrals  are  initiated  by  the  courts, 
not  the  Commissiton.  . 

213.  We  decliri^  to  adopt  GST's 
proposal  to  establish  special  discovery 
rules  for  a  supplemental  complaint 
proceeding.  A  supplemental  complaint 
is  a  formal  complaint  that  is  limited  to 
the  issue  of  damans  because  the  issue 
of  liability  has  alif  ady  been  determined 
in  a  separate,  pri^F  proceeding. 
Supplemental  complaints  are,  therefore, 
subject  to  the  forsial  complaint 
discovery  rules.  We  conclude  that  the 
formal  complaint  discovery  rules  are 
adequate  to  address  damage  claims  and 
the  creation  of  a  separate  set  of 
discovery  rules  is  unwarranted  at  this 
time.  [ 

K.  Cross-Complai  r^ts  and  Counterclaims 
214.  The  Act  imposes  new  deadlines 
for  actions  on  cer^in  complaints 


ranging  in  length  from  ninety  days  to 
five  months  fit>m  the  date  of  filing.  The 
NPRM  recognized  that  the  filing  of 
cross-complaints  or  counterclaims 
*  during  a  complaint  proceeding  could 
inhibit  the  Commission's  ability  to  fully 
resolve  disputes  within  die  mandated 
time  firames. 

a.  The  NPRM.  215.  We  proposed  to 
allow  compulsory  counterclaims  only  if 
filed  concurrently  with  the  answer,  such 
that  the  failure  to  file  with  the  answer 
would  bar  the  defendant  from  filing 
such  compulsory  counterclaim.  We  also 
proposed  that  a  defendant  electing  to 
file  permissive  counterclaims  and  cross- 
claims  would  be  required  to  file  such 
pleadings  concurrently  with  its  answer, 
leaving  the  defendant  with  the  option  of 
filing  any  barred  permissive 
counterclaims  or  cross-claims  in  a 
separate  proceeding,  provided  that  the 
statute  of  limitations  has  not  run.  We 
also  proposed  to  revise  our  rules  to 
clarify  the  applicability  of  filing  fees  to 
complaints,  cross-complaints,  and 
counterclaims. 

b.  Comment.  216.  CompTel  and  TRA 
support  the  Commission's  proposals. 
Most  commenters,  however,  oppose 
establishing  a  category  of  compulsory 
coimterclaims  that  will  be  barred  if  not 
filed  concurrently  with  an  answer. 
AT4T,  BellSouth,  PTG,  and  NYNEX 
argue  that  the  time  to  answer  (twenty 
days)  is  insufficient  to  allow  a 
defendant  to  answer  the  complaint, 
ascertain  all  possible  counterclaims  and 
prepare  such  counterclaims  for  filing 
and  service  in  accordance  with  the 
proposed  format  and  content 
requirements.  GTE  further  argues  that 
defendants  may  be  reasonably  unaware 
of  their  counterclaims  prior  to  the  date 
an  answer  is  due.  CBT,  GST,  KMC,  and 
MFS  suggest  that  compulsory 
counterclaims  filed  with  the  answer 
should  not  be  subjected  to  the  same 
high  levels  of  evidentiary  support  as 
required  of  the  complaint.  AT&T  and 
NYNEX  support  a  rule  requiring 
counterclaims  and  cross-complaints  not 
filed  concurrently  with  the  answer  to  be 
brought  in  separate  proceedings.  CBT 
and  U  S  West  argue  that  the 
Commission's  jurisdiction  over 
counterclaims  is  limited  to  instances 
where  both  parties  to  a  proceeding  are 
carriers  and  the  counterclaim  involves 
an  allegation  of  a  violation  by  the 
complainant  that  could  itself  be  the 
subject  of  a  separate  complaint  before 
the  Commission. 

c.  Discussion.  217.  We  require  all 
cross-complaints  and  counterclaims  to 
be  filed  as  separate,  independent 
actions.  While  the  NPflAf  originally 
proposed  to  distinguish  between  the 
treatment  of  compulsory  and  permissive 


cross-complaints  and  counterclaims,  we 
have  decided  that  banning  all  cross- 
complaints  and  counterclaims  is 
necessary  in  light  of  the  statutory 
deadlines  in  the  1996  Act.  Cross- 
complaints  and  coimterclaims  would 
not  be  filed  until  twenty  days  into  an 
ongoing  proceeding,  thereby  shortening 
the  time  within  which  the  Commission 
may  adequately  consider  and  resolve 
such  claims.  Establishing  a  category  of 
compulsory  counterclaims,  furthermore, 
would  have  created  an  inconsistency 
between  the  treatment  of  claims  by 
complainants  and  counterclaims  by 
defendants.  Under  such  a  rule, 
complainants  would  be  permitted  to  file 
separate  formal  complaints  based  on 
claims  arising  out  of  the  same 
transaction  or  occurrence  as  a  pending 
formal  complaint,  but  defendants  would 
be  barred  from  filing  counterclaims  once 
the  answer  had  been  filed. 

218.  The  rule  we  adopt  also  satisfies 
the  concerns  of  some  commenters  that 
the  Commission  only  has  jurisdiction  to 
consider  those  claims  that  the  defendant 
could  have  filed  against  the 
complainant  independent  of  the 
ongoing  litigation.  That  is,  the 
Commission  does  not  have  the  authority 
to  assert  pendent  jiuisdiction  over 
disputes  for  which  no  independent 
jurisdictional  ground  exists.  In  light  of 
both  the  time  constraints  within  which 
the  Commission  must  work  and  the 
nature  of  allowable  cross-complaints 
and  counterclaims,  we  conclude  that  all 
such  claims  are  better  treated  as 
individual  complaints.  To  preclude  the 
possibility  of  inconsistent  rulings  on 
identical  facts,  a  complainant  filing  a 
formal  complaint  that  shares  any  factual 
basis  with  another  formal  complaint  to 
which  the  complainant  is  a  party, 
whether  ongoing  or  finally  resolved, 
must  include  this  fact  in  such  formal 
complaint  and  its  accompanying  formal 
complaint  intake  form.  We  note  that, 
xmder  the  broad  powers  of  section  208. 
the  Commission  always  has  the 
authority  to  consolidate  separate 
complaint  cases.  Where  appropriate,  the 
staff  will  have  discretion  to  consoUdate 
cases  so  that  all  claims  arising  out  of  the 
same  transaction  or  occurrence  may  be 
adjudicated  in  a  single  proceeding. 

219.  We  decline  to  adopt  our  proposal 
to  revise  our  rules  to  clarify  the 
applicability  of  filing  fees  to  cross- 
complaints  and  counterclaims.  Such  a 
rule  would  be  moot  in  light  of  the  rule 
adopted  prohibiting  all  cross-complaints 
and  counterclaims. 


L.  Replies 

a.  The  NPRM.  220.  We  proposed  to 
prohibit  repUes  to  answers  unless 
specifically  authorized  by  the 
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Commission.  We  noted  that  our  rules 
made  filing  a  reply  voluntary,  and  that 
failure  to  reply  was  not  deemed  to  be  an 
admission  of  any  allegation  contained  in 
the  answer,  except  for  facts  contained  in 
affirmative  defenses.  We  proposed  to 
authorize  replies  only  upon  a 
complainant's  motion,  filed  within  five 
days  of  service  of  the  answer,  showing 
good  cause  to  reply  to  any  affirmative 
defenses  supported  by  factual 
allegations  that  were  different  &x)m  any 
denials  also  contained  in  the  answer. 
We  also  proposed  to  provide  that  a 
complainant's  failure  to  file  a  reply  to 
an  answer  would  be  deemed  a  denial  of 
any  affirmative  defenses. 

221.  We  also  proposed  to  prohibit 
replies  to  oppositions  to  motions.  We 
stated  our  belief  that  such  replies 
seldom  aid  the  Commission  in  resolving 
factual  or  legal  issues  and  were  often 
used  to  repeat  fnformation  already 
contained  within  the  original  motion 
itself.  We  sought  comment  on  this  and 
any  other  alternative  proposals. 

o.  Comments.  222.  Many  commenters, 
including  AT&T.  BellSouth,  GST,  KMC, 
MFS,  GTE,  NYNEX.  and  TRA  support 
our  proposals  to  prohibit,  in  most 
instances,  replies  to  defendants' 
answers.  They  agree  that  replies  are 
unnecessary  and  redundant  as  long  as 
complainants  are  deemed  to  have 
denied  all  affirmative  defenses  and  are 
permitted  to  respond  for  good  cause, 
such  as  a  shovdng  that  a  defendant  has 
misrepresented  pertinent  facts.  ATSI 
and  the  cable  entities,  however,  argue 
that  a  reply  is  necessary  to  give  a 
complainant  the  opportimity  to  respond 
to  matters  that  might  be  raised  for  the 
first  time  in  the  answer  and  to  withdraw 
claims  that  may  have  been  satisfactorily 
addressed  in  the  answer.  NYNEX  argues 
that  a  complainant  should  be  permitted 
to  file  a  reply  to  an  answer  if  it  is 
replying  to  an  affirmative  defense  and  it 
is  relying  on  factual  allegations  that  are 
different  from  any  denials  contained  in 
the  answer.  ICG  argues  that  prohibiting 
replies  would  generate  more  work  for 
the  Commission,  in  the  form  of 
responding  to  motions  for  leave  to  file 
replies. 

223.  Regarding  our  proposal  to 
prohibit  replies  to  oppositions  to 
motions,  PTG  points  out  that  §  1.727(f) 
of  the  Commission's  existing  rules 
already  prohibits  replies  to  oppositions 
to  motions.  CompTel,  GST,  KMC,  MFS, 
and  GTE  assert  that  replies  to 
oppositions  to  motions  may  be 
warranted  where  the  opposition  distorts 
facts  or  where  matters  are  raised  for  the 
first  time  in  the  opposition. 

c.  Discussion.  224.  We  modify  our 
proposed  rule  and  permit  complainants 
to  file  replies  that  respond  only  to 


affirmative  defenses.  We  shall  deem  any 
failiue  to  reply  to  an  asserted  affirmative 
defense  as  an  admission  of  such 
affirmative  defense  and  of  any  facts 
supporting  such  affirmative  defense  that 
are  not  specifically  contradicted  in  the 
complaint.  We  note  that  the  NPRM 
originally  proposed  to  require  parties  to 
move  for  leave  to  file  replies  to 
affirmative  defenses  and  that  failure  to 
reply  to  an  affirmative  defense  would  be 
deemed  a  denial  of  such  defense.  The 
rule  we  adopt  departs  from  our  proposal 
in  the  NPRM  because  we  are  persuaded 
by  the  commenters  that  requiring 
complainants  to  seek  leave  to  file  replies 
to  affirmative  defenses  is  likely  to 
generate  unnecessary  work  for  the  staff. 
Instead,  we  have  chosen  to  limit  replies 
to  those  that  respond  to  new  allegations 
raised  in  an  answer  in  the  form  of 
affirmative  defenses.  Complainants  will 
be  required  to  support  their  replies  to 
affirmative  defenses  in  the  same  manner 
that  they  are  required  to  support  their 
claims  in  the  complaint.  This 
requirement  will  aid  the  staff  by  the 
presentation  of  specific  evidence 
regarding  each  affirmative  defense. 
General  replies  to  answers,  however,  are 
often  redundant  and  unnecessary 
because  Complainants  simply  repeat 
claims  that  were  filed  with  the  original 
complaint.  Such  general  replies  are 
prohibited.  We  do  not  modify  the 
existing  rule  that  prohibits  replies  to 
oppositions  to  motions. 

M.  Motions 

225.  The  NPRM  proposed  to  modify 
the  rules  pertaining  to  motions  in  order 
to  enhance  the  efficiency  of  the  formal 
complaint  process,  expedite  the  filing 
and  consideration  of  motions,  and 
eliminate  unnecessary  or  duplicative 
pleadings. 

1.  The  Filing  of  Motions,  a.  The 
NPRM.  226.  In  the  NPRM.  we  proposed 
to  require  a  party  filing  a  motion  to 
compel  discovery  to  certify  that  it  had 
made  a  good  faith  attempt  to  resolve  the 
matter  before  filing  the  motion.  We  also 
proposed  to  eliminate  motions  to  make 
the  complaint  "definite  and  certain," 
stating  that,  under  the  proposed  rules, 
complaints  would  have  to  be  very 
definite  and  certain  to  avoid  being 
dismissed  at  the  outset. 

b.  Comments.  227.  All  parties  that 
commented  on  this  issue  agree  that  the 
Commission  should  require  certification 
of  good  faith  attempts  to  resolve 
discovery  disputes  informally  as  a 
condition  to  the  filing  of  any  motion  to 
compel.  Commenters  also  support  the 
proposal  to  eliminate  motions  to  make 
a  complaint  more  definite  and  certain. 
BellSouth  supports  eliminating  modons 
to  make  complaints  "definite  and 


certain"  as  long  as  the  Commission  will 
consider  motions  to  dismiss  for  failure 
to  state  a  claim  or  failure  to  comply  with 
procedural  requirements. 
,  c.  EKscussion.  228.  We  requiie  a  party 
that  files  a  motion  to  compel  answers  to 
discovery  requests  to  certify  that  it  has 
made  a  good  faith  attempt  to  resolve  the 
matter  before  filing  the  motion.  We 
conclude,  and  commenting  parties 
agree,  that  adoption  of  this  rule  will 
limit  Commission  involvement  in 
confficts  that  may  be  easily  resolved  by 
the  parties  themselves. 

229.  Motions  to  make  the  complaint 
"definite  and  certain"  are  prohibited,  as 
such  motions  should  be  superfluous 
imder  the  new  format  and  content 
requirements  for  inidal  pleadings. 
BellSouth 's  suggestion  that  the 
Commission  consider  motions  to 
dismiss  is  inapposite  to  our  decision  to 
eliminate  motions  to  make  a  complaint 
"definite  and  certain."  The  rationale  for 
eliminating  motions  to  make  complaints 
more  "definite  and  certain"  is  that  our 
newly-adopted  stringent  pleading 
requirements  will  ensure  the  filing  of 
complaints  that  are  "definite  and 
certain."  We  do  not  intend  to  prohibit 
the  filing  of  motions  to  dismiss  a 
complaint  for  failure  to  state  a  claim  or 
failure  to  comply  with  proceduF&l 
requirements. 

2.  Oppositions  To  Motions,  a.  The 
NPRM.  230.  In  die  NPRM.  we  stated  our 
intent  to  expedite  further  formal 
complaint  proceedings  by  modifying  the 
rules  regarding  oppositions  to  motions. 
We  proposed  to  make  failure  to  file  an 
opposition  to  a  motion  possible  groimds 
for  granting  the  motion,  although  the 
filing  of  oppositions  to  motions  woidd 
remain  permissive.  Additionally,  we 
proposed  to  shorten  the  deadline  for 
filing  oppositions  to  motions  bom  ten  to 
five  business  days. 

b.  Comments.  231.  GST,  KMC,  MFS, 
NYNEX,  and  SWBT  support  die 
proposal  to  make  failure  to  file  an 
opposition  to  a  motion  possible  grounds 
for  granting  the  motion,  arguing  that  it 
is  reasonable  to  require  a  party  to 
articulate  its  reasons  for  opposing  a 
motion.  ACTA,  however,  opposes  such 
a  proposal,  arguing  that  if  the  failure  to 
file  an  opposition  can  be  grounds  for 
granting  a  motion,  the  filing  of  an 
opposition  will  not  be  permissive  in  any 
real  sense.  AT&T  warned  that  failiue  to 
file  an  opposition  to  a  motion  should 
not  be  an  automatic  basis  for  granting 
the  motion. 

232.  Many  commenters,  including 
AT&T.  BellSoudi,  GTE,  PTG,  SWBT, 
and  TRA,  support  the  shortening  of  the 
period  to  file  an  opposition  to  a  motion 
to  five  business  days.  GTE  suggests  that 
the  rules  provide  a  procedure  to  seek  an 
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extension  of  time  to  oppose  a  mption 
when  circumstances  warrant  it.  PTG 
suggests  that  Uotions  be  served  by 
facsimile  to  gjye  parties  more  time  to 
respond.  CBTj  Apposes  the  shortening  of 
time,  arguing  that  more  time  is  needed 
to  respond  to  bomplex  motions,  and 
suggests  instead  that  the  time  for  filing 
be  reduced  to  ten  calendar  days  rather 
than  five  business  days. 

c.  Discussio  c|.  233.  A  party's  failure  to 
file  an  opposiiion  to  a  motion  is 
possible  groui^ds  for  granting  such 
motion.  We  note  that  the  commenters 
misconstrue  thk  meaning  of  the 
statement  that  It  is  "permissive"  to  file 
an  opposition  to  a  motion.  This 
statement  merely  means  that  the 
Commission  c^s  not  require  a  party  to 
take  affirmative  steps  to  oppose  a 
motion  against  it.  This  rule  does  not, 
however,  alleviate  any  party's  burden  to 
represent  fiilljj  Us  own  interests  before 
the  Commissiqti.  Any  party  that  chooses 
not  to  file  an  opposition  to  a  motion 
runs  the  risk  tlfiftt  the  motion  will  be 
granted  vtdthoiki  consideration  of  that 
party's  views,  ^cause  the  Commission 
is  prohibited  frpm  acting  in  an  arbitrary 
and  capricious  manner,  staff  will  not 
grant  unoppos^  motions  that  are 
frivolous,  inconsistent  with  the 
Commission's  niles,  or  that  may  create 
unnecessary  d^lay. 

234.  The  decline  to  file  an 
opposition  to  a  motion  is  five  business 
days,  with  the  time  running  from  the 
date  service  is  effective.  Reduction  of 
the  number  of  dpys  a  party  has  to 
respond  to  a  m|]|tion  will  speed  up  the 
motions  procesis.  We  disagree  with 
CBT's  suggestion  to  use  ten  calendar 
days  rather  than  five  business  days  to 
determine  filing:  due  dates  because  we 
find  that  a  rediidtion  to  ten  calendar 
days  will  not  sare  sufficient  time  in 
lig^t  of  the  statujtory  deadlines  in  the 
Act.  Five  business  days  will  provide  the 
opposing  party  \^rith  seven  calendar 
days  to  prepare!  file  and  serve  an 
opposition,  with  exceptions  for  when  a 
holiday  falls  in  .the  five  business  day 
period.  Ten  busiiiiess  days  would 
provide  the  oppiising  party  with 
fourteen  calendw  days  to  prepare,  file 
and  serve  an  opposition,  with 
exceptions  fer  Wnen  a  holiday  falls  in 
the  ten  busines^  ^ay  period.  In  contrast 
to  this,  CBT's  proposed  ten  calendar 
days  would  pceVide  the  opposing  party 
with  ten  to  thirt^n  calendar  days, 
depending  on  th«  day  of  the  week  the 
motion  is  served  and  filed  and  the 
existence  of  holidays.  In  response  to 
PTG's  suggestion  that  motions  be  served 
by  facsimile,  we  note  that  this 
proceeding  adoj^^s  rules  requiring 
service  of  motiot]|5  by  hand-delivery. 


overnight  delivery,  or  facsimile 
transmission  followed  by  mail  delivery. 

5.  Format,  Content,  and 
Specifications  of  Motions  and  Orders,  a. 
The  NPRM.  235.  To  ease  the  burden  on 
Commission  staff  in  drafting  decisional 
dociunents  within  short  time  frames,  the 
NPflM  proposed  to  require  all  pleadings 
seeking  Commission  orders  to  contain 
proposed  findings  of  fact  and 
conclusions  of  law  with  supporting 
legal  analysis.  The  iVPflM  also  proposed 
that  all  parties  submit  with  their 
procedural  or  discovery  motions  and 
oppositions  to  such  motions,  proposed 
orders,  in  both  hard  copy  and  disk,  that 
incorporate  the  legal  and  factual  bases 
for  granting  the  requested  rehef.  The 
NPRM  proposed  that  the  computer  disk 
submissions  be  formatted  in 
WordPerfect  5.1,  the  wordprocessing 
system  ciurently  used  by  the 
Commission.  Fiuthermore,  we  proposed 
to  require  parties  to  conform  the  format 
of  any  proposed  order  to  that  of  a 
reported  FCC  order.  Such  proposals 
would  reduce  the  burden  on 
Commission  staff  in  drafting  orders  and 
letter  rulings  by  enabling  the  staff  to 
either  incorporate  relevant  portions  of 
the  parties'  submissions  into  the 
required  orders  or  use  the  parties' 
submissions  in  their  entirety. 

b.  Comments.  236.  ACTA  and 
BellSouth  agree  with  the  proposal  to 
require  all  pleadings  seeking 
Commission  orders  to  contain  proposed 
findings  of  fact  and  conclusions  oflaw 
with  supporting  legal  analysis.  ACTA 
states  that  the  added  cost  to  the  parties 
of  such  submissions  would  be  offset  by 
the  value  of  such  filing  in  expediting  the 
resolution  of  cases.  On  the  other  hand, 
MQ,  PTG,  and  CBT  argue  that  such 
inclusions  would  only  be  appropriate 
for  certain  pleadings,  such  as  briefs  or 
motions  for  summary  judgment,  because 
parties  may  be  imprepared  to  make  such 
conclusions  prior  to  conducting 
discovery  and  reviewing  opposing 
pleadiiws. 

237.  Commenters  generally  did  not 
oppose  the  proposals  to  require  parties 
making  or  opposing  procediu-al  or 
discovery  motions  to  submit  proposed 
orders,  in  both  hard  copy  and  disk,  that 
conform  to  the  forniat  of  reported  FCC 
orders.  CBT  additionally  suggests  that 
parties  be  allowed  to  submit  proposed 
orders  in  formats  other  than 
WordPerfect  5.1.  MCI  opposes  requiring 
parties  to  submit  proposed  orders  with 
their  motions  and  oppositions  proposal, 
arguing  that  such  a  rule  will  be  largely 
inapplicable  because  most  motions  will 
be  discovery  motions,  which  are 
resolved  by  informal  letter  orders  that 
are  not  in  the  format  of  Commission 
orders.  NAD  argues  that  this  proposal 


will  be  too  burdensome  for  consumers 
with  disabilities. 

c.  Discussion.  238.  After 
consideration  of  the  comments  received, 
we  modify  the  rule  proposed  and  will 
require  only  those  pleadings  seeking 
dispositive  orders  to  contain  proposed 
findings  of  fact  and  conclusions  of  law 
with  supporting  legal  analysis.  We 
define  a  dispositive  order  as  an  order 
that  finally  resolves  one  or  more  claims 
in  a  complaint.  We  conclude  that  this 
requirement  is  justified  in  these  limited 
circumstances  because  it  will  help  to 
ensure  that  issues  and  arguments  are 
better  framed  and  presented  to  the 
Commission.  We  agree  with  MQ,  PTG, 
and  CBT  that  such  a  requirement  would 
not  be  appropriate  for  interlocutory 
motions,  such  as  those  seeking 
discovery  or  extensions  of  time. 
Requiring  complete  support  for 
dispositive  motions  willdecrease 
substantially  the  number  of  unnecessary 
motions  filed  with  the  Commission 
because  parties  will  be  reluctant  to  file 
motions  for  which  they  have  no  factual 
or  legal  basis.  This  requirement  will  also 
^ve  Commission  staff  the  option  of 
incorporating  the  proposed  findings  of 
fact  and  conclusions  of  law  with 
supporting  legal  analysis  into  orders, 
thereby  easing  the  burden  of  drafting 
orders. 

239.  To  further  facilitate  the  drafting 
of  orders  and  letter  rulings,  we  adopt 
our  proposals  to  require  parties  to 
submit  with  their  procedural  or 
discovery  motions  and  oppositions  to 
such  motions,  proposed  orders,  in  both 
hard  copy  and  disk,  that  incorporate  the 
legal  and  factual  bases  for  granting  the 
requested  relief.  Although  some 
commenters  argue  that  such  a 
requirement  may  often  be  inapplicable 
to  discovery  and  too  burdensome  for 
persons  with  disabilities,  we  conclude 
that  the  benefits  of  such  a  rule  justify  it. 
The  Commission  anticipates  addressing 
a  large  number  of  complaints  on  an 
expedited  basis.  In  light  of  the 
Commission's  limited  resources,  it  will 
be  of  great  assistance  to  Commission 
staff  to  have  the  relief  sought  or  opposed 
by  motion,  and  the  basis  therefore,  set 
out  clearly  and  concisely  in  a  proposed 
order  format.  Having  such  a  proposed 
order,  in  hard  copy  and  on  disk,  will 
assist  in  the  timely  release  of  orders  or 
letter  rulings  on  motions.  Requiring  a 
party  to  articulate  the  relief  sought  in  an 
order  may  also  produce  more  clearly 
focused  arguments.  We  also  conclude 
that  this  requirement  does  not  overly 
burden  parties,  who  merely  have  to 
transfer  a  portion  of  the  text  of  their 
motions  or  oppositions  into  the  format 
of  an  order.  Finally,  if  submission  of 
such  a  draft  order  does  place  a  lai^e 
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burden  on  a  particular  party,  the  staff 
retains  the  discretion  to  waive  this 
requirement  on  a  case-by-case  basis. 

240.  We  modify  our  proposed  rule 
concerning  the  submission  of  proposed 
orders  on  disk.  We  require  that 
computer  disk  submissions  be  formatted 
in  the  Commission's  designated 
"wordprocessing  program,"  rather  than 
specifically  "WordPerfect  5.1,"  because 
the  Commission  may  decide  to  utilize 
different  software  in  the  future.  We  also 
decline  to  adopt  CBT's  proposal  to 
permit  parties  to  submit  documents  in 
alternative  wordprocessing  formats. 
Because  of  conversion  difficulties, 
parties  will  not  be  permitted  to  submit 
documents  in  any  wordprocessing 
format  not  used  by  the  Commission.  The 
staff  has  discretion  to  grant  waivers  of 
this  requirement  to  parties  upon  a 
showing  that  such  wordprocessing 
program  is  unavailable  to  them. 

4.  Amendments  To  Complaints,  a. 
The  NPRM.  241.  We  stated  in  the  NPRM 
that  compliance  with  deadlines  in  the 
Act  requires  that  a  complaint  be  fully 
developed  prior  to  filing.  In  furtherance 
of  this  goal,  we  proposed  to  prohibit  the 
amendment  of  complaints  except  for 
changes  necessary  under  47  CFR 
1.720(g).  which  requires  that 
information  and  supporting  authority  be 
current  and  updated  as  necessary  in  a 
timely  manner.  This  would  preclude  a 
complainant  from  introducing  new 
issues  late  in  the  development  of  the 
case. 

b.  Comments.  242.  BellSouth.  PTG. 
and  SWBT  support  prohibiting 
amendments  to  complaints  because 
such  a  bar  will  encourage  compliance 
with  the  proposed  pre-filing 
requirements  and  result  in  a  fully 
developed  complaint  that  conforms  to 
format  and  content  requirements. 
Several  commenters.  however,  oppose 
the  prohibiUon.  ACTA.  GTE,  ICG,  MCI, 
and  TRA  suggest  allowing  complaints  to 
be  amended  for  good  cause,  e.g.  if  the 
complainant  could  not  have  reasonably 
ascertained  certain  facts  at  the  time  of 
filing  of  the  complaint.  MCI  expresses 
cc^cem  that  such  a  prohibition  might 
reward  monopoly  carriers  who  withhold 
information.  CBT  and  PTG  suggest  that 
any  amended  complaint  be  treated  as  a 
new  complaint  to  restart  the  statutory 
resolution  deadline. 

c.  Discussion.  243.  The  Act  requires 
expedited  resolution  of  certain 
complaints.  An  amendment  to  a 
complaint  subject  to  a  statutory 
deadline  on  a  showing  of  good  cause 
would  require  the  resolution  of  that 
claim  in  a  shorter  period  than  provided 
for  in  the  statutory  deadline.  We  believe 
that  the  cost  of  expediting  complaint 
resolutions  more  than  Congress 


anticipated  would  outweigh  any  benefit 
to  be  had  from  allowing  such 
amendments.  Further,  we  are  not 
persuaded  by  the  arguments  of  ACTA, 
GTE,  ICG,  TRA,  and  MCI  that 
prohibiting  amendments  to  complaints 
will  unduly  prejudice  complainants  to 
the  benefit  of  defendants.  We  also 
decline  to  adopt  the  suggestion  of  CBT 
and  PTG  that,  instead  of  prohibiting 
amendments  to  complaints,  we  treat 
amended  complaints  as  new  complaints 
and  restart  any  statutory  deadline  on  the 
date  of  the  "new  complaint."  We  are  not 
persuaded  that  our  "treatment"  of  an 
amended  complaint  as  a  new  complaint 
would  comply  with  the  statutory 
deadline  requirements.  We  note  that  a 
complainant  is  not  prohibited  from 
filing  a  separate  formal  complaint  if  it 
discovers  a  new  claim  at  some  later 
point  in  the  complaint  process.  In 
addition,  where  appropriate,  the  staff 
may  consolidate  two  or  more 
complaints  to  adjudicate  all  claims 
arising  out  of  the  same  transaction  or 
occurrence  in  one  proceeding.  Thus,  we 
adopt  a  rule  generally  prohibiting  all 
amendments  to  complaints.  We  note 
that  this  prohibition  on  amendments  in 
no  way  relieves  the  parties  of  thejr 
obUgation  under  §  1.720(g]  of  the 
Commission's  rules  to  maintain  the 
accuracy  and  completeness  of  all 
information  and  supporting  authority 
furnished  to  the  Commission  in  a 
pending  proceeding.  In  addition,  we 
note  that  complainants  always  have  the 
option  of  filing  their  complaints  in 
federal  court  if  they  conclude  that  the 
Commission's  rules  will  not  afford  them 
the  pleading  opportunities  they  need. 
The  Commission's  rules  have  long 
included  a  fact  pleading  requirement 
designed  to  ensure  that  a  party  has 
sufficient  knowledge  of  its  claims  before 
filing  its  complaint. 

5.  Additional  Suggestions  From 
Commenters.  a.  The  NPRM.  244.  In  the 
NPRM,  we  sought  alternative  proposals 
to  modify  the  rules  regarding  motions. 

b.  Comments.  245.  BellSouth  suggests 
that  any  request  for  an  interlocutory 
ruling  be  deemed  a  voluntary  waiver  of 
any  applicable  statutory  deadline 
shorter  than  five  months.  BellSouth 
reasons  that,  given  the  Commission's 
limited  resources,  such  a  rule  is  the  only 
way  to  discourage  the  filing  of  time- 
consuming  motions  that  will  preclude 
Commission  staff  from  meeting  the 
statutory  deadlines. 

246.  AT&T  and  ICG  suggest  requiring 
parties  to  give  advance  notice  of 
motions  to  be  filed. 

247.  PTG  suggests  that  the 
Commission  make  a  commitment  to 
decide  all  motions  within  thirty  days  of 


filing.  lather  than  waiting  until  the  final 
order  is  issued. 

c.  Discussion.  248.  We  decline  to 
adopt  BellSouth's  suggestion  that  a 
request  for  an  interlocutory  ruling  be 
deemed  a  waiver  of  the  applicability  of 
any  statutory  deadline  shorter  than  five 
months.  As  discussed  in  the  "Damages" 
section,  the  parties  to  a  formal 
complaint  proceeding  do  not  have  the 
authority  to  waive  statutory  deadlines, 
with  the  exception  of  the  section 
271(d)(6)(B)  ninety-day  deadline.  Even 
if  the  parties  did  have  such  authority,  a 
rule  that  allowed  a  party  to  waive  a 
statutory  deadline  by  filing  any  type  of 
interlocutory  motion  would  provide  a 
means  for  such  party  to  manipulate  the 
deadline  and,  thereby,  eviscerate  the 
intent  of  the  Act  to  provide  expedited 
resolution  for  certain  complaints. 

249.  We  decline  to  adopt  a  rule 
requiring  parties  to  provide  notice  of 
their  intent  to  file  a  motion  because  we 
find  that  such  a  requirement  would  not 
further  the  timely  resolution  of  motions. 
We  do  require  parties  to  certify  in  any 
motions  to  compel  discovery  that  good 
faith  efforts  to  resolve  the  discovery 
dispute  were  undertaken  prior  to  the 
filing  of  the  motion.  That  rule  will 
provide  early  notice  of  a  party's  intent 
to  file  such  a  motion.  Other  types  of 
motions  do  not  slow  down  formal 
complaint  proceedings  significantly 
because,  unlike  discovery  disputes,  they 
generally  do  not  need  to  be  resolved  to 
enable  parties  to  support  their  claims  in 
briefs.  Furthermore,  the  delivery  of  all 
motions  will  be  expedited  by  our 
requirement  that  parties  serve  all 
motions  by  hand  delivery,  overnight 
delivery,  or  facsimile  transmission 
followed  by  mail  delivery. 

250.  We  decline  to  adopt  a  rule 
requiring  the  Commission  to  rule  on  all 
motions  within  thirty  days.  The  intent 
of  this  rulemaking  is  to  speed  up 
resolution  of  formal  complaints  and,  to 
the  extent  the  early  disposition  of  a 
pending  motion  would  further  such 
intent,  the  Commission  will  rule  on 
motions  as  expeditiously  as  possible. 
We  do  not,  however,  see  the  benefit  of 
constraining  Commission  staff  by 
imposing  a  requirement  that  all  motions 
be  resolved  within  thirty  days. 

N.  Confidential  or  Proprietary 
Information  and  Materials 

251.  In  1993,  the  Commission  revised 
its  rules  to  require  a  party  asserting  the 
confidentiality  of  any  materials  subject 
to  a  discovery  request  to  mark  clearly 
the  relevant  portions  as  being 
proprietary  information.  If  the 
proprietary  designation  is  challenged, 
that  party  bears  the  burden  of 
demonstrating,  by  a  prepond«ance  of 
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the  evidence,  jt^iat  the  material  falls 
under  the  standards  for  nondisclosure 
enunciated  in  the  Freedom  of 
Information  Adt  ("FOIA"). 

a.  The  NPRM.  252.  Because  the  format 
and  content  proposals  may  require 
parties  to  excninge  information  and 
materials  witp  kheir  initial  pleadii^s, 
the  Commis&ioh  proposed  to  allow 
parties  to  designate  as  confidential  or 
proprietary  an^materials  generated  in 
the  course  of  ^  formal  complaint,  and 
not  limit  such|(lesignation  to  materials 
produced  in  response  to  discovery 
requests.  We  sought  comment  on  this 
proposal  as  well  as  on  whether 
additional  protisdiues  were  needed  in 
light  of  the  shortened  complaint 
resolution  deadlines  in  the  Act  and  our 
proposals  in  the  NPRM  to  eliminate 
certain  pleading  and  discovery 
opportimities. ! 

0.  Commentii  253.  All  of  the  parties 
who  commentMl  agree  that  the  proposal 
will  encourago  parties  to  exchange 
information  wj^out  fear  of  public 
dissemination.|  While  it  supports  the 
Commission's  gpals,  ACTA  notes  that 
the  potential  fc^^  abuse  exists  because 
parties  may  exi:tesively  and 
unnecessarily  Ubel  dociunents  and 
information  as  confidential  or, 
proprietary.  MQ  requests  that  the 
Commission  clarify  that  information 
considered  confidential  due  to  its 
proprietary,  sensitive  or  competitive 
nature  cannot  64  withheld  from 
production  on  inat  ground. 

c.  piscussioa,254.  We  conclude  that 
parties  shall  bei  Allowed  to  designate  as 
confidential  or  proprietary  any  materials 
generated  in  the  course  of  a  formal 
complaint  proceeding.  The  commenters 
support  imposing  this  requirement.  We 
find  that,  because  all  parties  may  have 
information  thai,  is  both  relevant  to  a 
dispute  and  coi|ipetitively  sensitive, 
parties  must  be  |i  ssured  of  protection  for 
their  confidential  or  proprietary 
information  if  we  want  to  avoid  the  time 
consuming  process  of  resolving  disputes 
over  the  treatment  of  documents  and 
information  sou^t  to  be  exchanged, 
regardless  of  whether  the  information  is 
produced  in  response  to  discovery 
requests  or  not.  jWe  disagree  with 
ACTA's  content^lbn  that  this 
requirement  might  be  more  subject  to 
abuse  than  the  Ditior  requirement 
limiting  confidajtial  or  proprietary 
designations  to  materials  produced  in 
response  to  discovery  requests.  We 
emphasize  that  designating  information 
or  materials  as  confidential  or 
proprietary  will  liot  prevent  the 
information  or  materials  fixim  being 
produced,  therefore,  parties  will  have 
little  to  gain  by  falsely  claiming  that 
materials  are  coQ^dential  or  proprietary 


Furthermore,  if  a  proprietary 
designation  is  chdlengeid,  the  party 
claiming  confidentiality  will  continue  to 
bear  the  bmden  of  demonstrating,  by  a 
preponderance  of  the  evidence,  that  the 
material  designated  as  proprietary  falls 
under  the  FOIA's  standards  for 
nondisclosure. 

255.  The  modification  of  the  rule 
providing  for  designation  of  material 
disclosed  in  the  course  of  a  formal 
complaint  proceedings  is  merely  an 
extension  of  the  previous  rule,  which 
allowed  for  the  designation  of  materials 
that  were  disclosed  in  response  to 
discovery  as  confidential  and 
proprietary.  In  current  practice,  parties 
that  reference  facts  in  or  attach  materials 
to  briefs  that  have  been  designated  as 
confidential  or  proprietary  serve  two 
copies  on  opposing  parties,  a  public 
copy  that  has  had  confidential  materials 
redacted  and  is  clearly  marked  "Public 
Copy"  and  a  confidential  copy  that 
contains  the  material  that  was  redacted 
from  the  public  copy  and  is  clearly 
marked  "Confidential  Copy."  In 
addition,  the  filing  party  files  the  pubUc 
copy  with  the  Ofiice  of  the  Secretary 
and  files  the  confidential  copy  directly 
with  the  Commission  staff  attorney  that 
is  handling  the  matter.  This  practice 
will  not  change.  In  addition,  where  a 
complainant  references  facts  in  or 
attaches  materials  to  its  complaint  that 
have  been  designated  as  confidential  or 
proprietary,  the  procedure  is 
substantially  the  same.  A  confidential 
copy  of  the  complaint  must  be  filed 
under  seal  directly  with  the  Branch 
Chief  on  which  it  is  required  to  serve 
two  copies  of  the  complaint. 


O.  Other  Required  Submissions 

1.  Joint  Statement  of  Stipulated  Facts. 
a.  The  NPRM.  256.  The  A/PflM  proposed 
to  require  parties  to  submit  a  joint 
statement  of  stipulated  facts  and  key 
legal  issues  five  days  after  the  answer  is 
filed.  We  noted  that  the  "rocket  docket" 
rules  in  the  United  States  District  Court 
for  the  Eastern  District  of  Virginia 
require  parties  to  submit  written 
stipulations  of  all  uncontested  facts 
prior  to  trial.  We  stated  our  belief  that 
requiring  the  parties  to  submit  a  joint 
statement  of  stipulated  facts  and  key 
legal  issues  at  this  stage  might  promote 
agreement  on  a  significant  number  of 
the  disputed  facts  and  legal  issues,  as 
well  as  help  the  Commission  to 
determine  whether  or  to  what  extent 
discovery  is  necessary. 

b.  Comments.  257.  Most  parties 
support  this  proposal.  Many 
commenters,  however,  suggest  that  the 
joint  statement  be  submitted  later  in  the 
process  to  give  parties  more  time  to 
meet  and  negotiate.  U  S  West 


additionally  suggests  requiring  a  joint 
statement  of  facts  in  dispute.  Bechtel  ft 
Cole  suggest  requiring  a  joint  statement 
that  includes  an  outline  of  factual 
claims  and  legal  arguments,  and 
BellSouth  suggests  permitting  parties  to 
file  unilateral  statements  if  the  parties 
carmot  reach  agreement  in  time.  PTG 
opposes  requiring  a  filing  of  a  joint 
statement  of  facts  because  it  believes 
that  parties  would  never  stipulate  to 
facts.  CompTel  also  opposes  the 
proposal,  arguing  that  nothing  will  be 
gained  because  parties  will  maintain  the 
same  positions  taken  in  their  fact-based 
complaints  or  answers. 

c.  Discussion.  258.  We  conclude  that 
parties  shall  be  required  to  submit  a 
joint  statement  of  stipulated  facts  and 
key  legal  issues.  We  find  that  the 
drafting  of  such  a  statement,  including 
the  discussions  between  the  parties  that 
are  necessary  to  the  drafting  of  such  a 
document,  will  promote  settlement 
among  the  parties  or.  at  the  very  least, 
narrow  the  factual  and  legal  issues  the 
Commission  will  need  to  resolve.  The 
joint  statement  will  further  assist  the 
Commission  in  discerning  exactly  what 
the  parties  believe  to  be  the  most 
important  issues.  We  disagree  with 
PTG's  argument  that  the  proposal 
should  be  rejected  because  parties  will 
be  imable  to  stipulate  to  any  facts.  We 
find  it  highly  improbable  that  parties 
will  be  unable  to  stipulate  to  any  facts 
whatsoever.  We  further  conclude,  after 
consideration  of  U  S  West's  proposal, 
that  parties  shall  be  required  to  file  a 
joint  statement  of  disputed  facts  because 
such  a  document  will  pinpoint  the  exact 
facts  in  dispute.  Thus,  even  where 
parties  are  unable  to  agree  on  a  single 
fact,  that  can  be  made  clear  to  the  staff 
through  the  joint  statement  because  it 
will  include  disputed  facts.  A  clear  and 
unequivocal  identification  of  the  issues 
on  which  the  parties  cannot  agree  will 
be  especially  beneficial  to  Commission 
staff  when  it  is  resolving  the  need  for 
requested  discovery  at  an  initial  status 
conference.  We  also  disagree  with 
CompTel's  aigxunent  that  parties  will 
simply  maintain  the  same  positions 
taken  in  their  complaints  and  answers. 
We  find  that  compelling  parties  to  meet 
after  submission  of  the  complaint, 
answer,  and  any  necessary  reply  will 
encourage  parties  to  negotiate  their 
positions,  resulting  in  agreement  on 
some  issues  and,  at  a  minimum, 
clarification  of  the  areas  in  which  they 
disagree.  Indeed,  we  have  occasionally 
required  parties  to  submit  stipulations 
of  fact  in  past  complaints,  and  have 
found  that  the  parties  often  are  able  to 
reduce  significantly  the  legal  and  factual 
Issues  in  dispute. 
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259.  Because  several  commenters 
expressed  concerns  about  the  timing  of 
the  joint  statement  of  stipulated  facts. 
disputed  facts  and  key  legal  issues,  we 
have  extended  the  time  for  the  filing  of 
the  statement.  Such  joint  statement  shall 
be  submitted  to  the  Commission  by  no 
later  than  two  business  days  prior  to  the 
initial  status  conference.  We  conclude 
that  it  would  provide  less  of  a  benefit  to 
the  complaint  proceeding  if  we 
extended  the  filing  date  of  the  joint 
statement  any  further.  We  have  timed 
the  filing  of  the  joint  statement  to 
coincide  with  our  requirements  for 
interrogatory  requests  and  the  "meet 
and  confer"  conference  that  must  take 
place  prior  to  the  initial  statiis 
conference.  We  find  that  it  is  important 
to  require  the  parties  to  discuss  the 
factual  and  legal  issues  at  this  particular 
stage.  Parties  will  have  just  reviewed  the 
opposing  parties'  initial  pleadings, 
documentation,  and  interrogatories  but 
will  not  yet  have  participated  in  the 
more  formal  initial  status  conference. 
Compelling  parties  to  disclose  their 
positions  on  all  issues  in  an  informal 
manner,  prior  to  the  initial  status 
conference,  may  be  more  productive  in 
terms  of  settling  or  narrowing  the  issues 
than  if  the  same  discussion  took  place 
after  the  initial  status  conference.  The 
parties  may  feel  obliged  to  take  firm 
positions  on  the  issues  in  dispute  after 
the  initial  status  conference  has 
occurred.  Furthermore,  we  emphasize 
that  the  staff  has  discretion  to  grant 
additional  time  to  submit  the  joint 
statement  where  necessary  or 
appropriate. 

260.  We  reject  BellSouth 's  suggestion 
to  allow  the  filing  of  unilateral 
statements.  The  joint  statement  is 
beneficial  in  large  part  because  it  is  a 
single  docvunent  and  does  not  require 
the  Commission  to  compare  two 
doctUnents  to  determine  on  which  facts, 
each  articulated  slightly  differently  in 
the  separate  documents,  the  parties 
agree  and  disagree.  The  other  significant 
benefit  arises  from  requiring  the  parties 
to  meet  and  discuss  all  relevant  facts 
and  fully  articulate  their  disagreements. 
Neither  of  these  benefits  would  be 
obtained  by  allowing  the  parties  to  file 
unilateral  documents,  which  would 
most  likely  be  highly  repetitive  of  the 
facts  laid  out  in  the  complaint,  answer 
and  any  necessary  reply.  Although 
Bechtel  &  Cole  suggests  that  the  joint 
statement  include  an  outline  of  factual 
claims  and  legal  arguments,  we 
conclude  that  the  requirement  we  adopt 
here  efiectively  encompasses  this 
suggestion. 

2.  Briefs,  a.  The  NPRM.  261.  The 
NPRM  sought  comment  on  changes  to 
our  current  briefing  process.  First,  we 


sought  comment  on  prohibiting  the 
filing  of  briefs  in  cases  in  which 
discovery  is  not  conducted  and 
requiring  parties  to  include  proposed 
findings  of  fact,  conclusions  of  law  and 
legal  analysis  with  their  complaints  and 
answers.  We  sought  comment  on 
whether  parties  could  reasonably 
prepare  proposed  findings  of  fact, 
conclusions  of  law  and  legal  analysis 
before  reviewing  the  responses  to  their 
pleadings  and  statements  of  stipulated 
facts.  Second,  we  sought  comment  on 
continuing  to  allow  parties  to  file  briefs, 
but  permitting  the  Commission  sta^  to 
limit  the  scope  of  such  briefs.  This 
option  would  add  some  delay  to  the 
process  but  would  enable  the  parties  to 
review  both  sides  of  the  case  before 
briefing  their  legal  arguments  to  the 
Commission. 

262.  We  also  sought  comment  on 
whether  the  staff  should  be  permitted  to 
set  the  timetable  for  completion  of  any 
briefs  to  give  the  staff  maximimi 
flexibility  and  control  in  order  to  meet 
the  various  statutory  resolution 
deadlines.  We  also  asked  parties  to 
identify  reasonable  timetables  for 
completion  of  such  briefs.  The  NPRM 
proposed  to  limit  initial  hrieh  to 
twenty-five  pages  and  reply  briefs  to  ten 
pages  in  all  cases. 

b.  Comments.  263.  Bell  Atlantic  and 
NYNEX  support  the  proposal  to  prohibit 
briefs  in  cases  in  which  discovery  is  not 
conducted.  Bell  Atlantic  argues  that 
under  the  pre-fiUng  procediu'es,  parties 
will  have  sufficient  notice  of  the  nature 
and  basis  of  the  complaint  to  argue  the 
legal  issues  fully  in  the  complaint  and 
answer.  NYNEX  states  that,  if  the 
Commission  adopts  its  proposals  to 
require  the  complainant  to  include  all  of 
the  legal  and  factual  support  in  the 
initial  filing,  subsequent  briefs  would  be 
superfluous.  Both  Bell  Atlantic  and 
NYNEX  agree  that,  while  briefs  will 
probably  be  unnecessary  in  most  cases 
in  which  discovery  is  not  conducted, 
parties  should  be  able  to  ask,  at  the 
initial  status  conference,  for  i>ermission 
to  file  briefs  on  certain  narrowly- 
tailored  issues.  Most  of  the  commenters 
feel  that  parties  must  be  allowed  to  file 
briefs  because  parties  may  lack  the 
requisite  information  to  file  findings  of 
fact  and  conclusions  of  law  in  their 
complaints  and  answers.  For  example, 
GST,  MQ,  PTG,  Sprint,  and  U  S  West 
argue  that  parties  cannot  be  expected  to 
submit  findings  of  fact,  conclusions  of 
law,  and  legal  analysis  prior  to 
reviewing  their  opponents'  pleadings. 
AT&T  argues  that  briefs  are  necessary  to 
complete  the  record. 

264.  AT&T,  Bell  Atlantic,  GST,  KMC, 
MPS.  GTE.  MO.  and  SWBT  support  the 
proposal  to  allow  the  staff  to  limit  the 


scope  of  briefs.  GTE  states  that 
permitting  parties  to  file  briefs  but 
limiting  the  subjects  of  those  briefs  will 
expedite  the  complaint  process  while 
allowing  each  party  to  establish  a 
complete  record.  MQ  argues  that  the 
initial  status  conference  will  enable  the 
Commission  to  tailor  the  briefing 
process  to  fit  the  needs  of  eabh 
individual  case.  ACTA,  ICG,  and  FTG, 
however,  oppose  permitting  staff  to 
limit  the  scope  of  briefs,  arguing  that 
parties  must  be  permitted  to  argue  their 
cases  as  they  see  fit  and  on  the  issues 
they  deem  relevant.  CBT  supports 
allowing  the  staff  to  limit  the  scope  of 
briefs  to  disputed  issues  only,  but 
argues  that  imposing  any  further 
limitations  might  prejudge  the  outcome 
of  the  case. 

265.  The  commenters  support  the 
proposal  to  reduce  the  time  in  which 
briefs  must  be  filed.  Several  parties 
suggested  specific  timetables,  while 
others  were  comfortable  with  allowing 
the  Commission  to  set  the  timetable  at 
the  initial  status  conference. 

266.  Most  commenters  suppwt  the 
proposal  to  reduce  brief  page  limits  to 
twenty-five  pages  for  initial  briefs  and 
ten  pages  for  reply  briefs.  Several 
commenters,  such  as  AT&T  and  PTG, 
request  that  the  staff  be  able  to  set 
flexible  page  limits  or  that  the  parties  be 
permitted  to  file  for  leave  to  file  longer 
briefs.  ACTA,  ICG,  and  the  cable  entities 
argue  that  a  twenty-five  page  limit  is 
insufficient. 

c.  Discussion.  267.  The  format  and 
content  rules  adopted  in  this  proceeding 
require  that  complaints,  answera.  and 
any  necessary  replies  contain  complete 
legal  analysis,  full  docimientaiy 
support,  and  proposed  findings  of  fact, 
conclusidns  of  law  at  the  time  of  filing. 
It  has  been  oiu  experience  that  parties 
have  used  the  briefing  opportunity  to 
file  doamients  that  merely  restate  the 
arguments  already  contained  in  the 
complaint,  answer,  and  reply  in  cases  in 
which  discovery  is  not  conducted.  In 
those  cases  where  discovery  is 
conducted  and  new  material  facts  are 
introduced  into  the  case  as  a  result  of 
such  discovery,  briefs  are  necessary  to 
provide  the  parties  the  opportunity  to 
revise  or  further  support  their  existing 
analysis  in  light  of  the  new  information 
disclosed.  Eliminating  briefs  where 
discovery  is  not  conducted,  however, 
will  avoid  wasting  the  Commission's 
resources  reviewing  dociunents  that  are 
of  little  utility,  as  well  as  provide  parties 
with  incentive  to  submit  complete  and 
fully  dociunented  complaints,  answers, 
and  replies  initially.  Thus,  we  conclude 
that  parties  shall  be  generally  pnrfiibited 
from  filing  briefs  in  cases  in  wojch  no 
discovery  is  conducted.  The 
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commenters  wh(  i  joppose  this  proposal 
are  concerned  thJEit  parties  mi{^t  lack 
the  information  tecessary  to  file 
findings  of  £act  and  conclusions  of  law 
in  their  complaints  and  answers,  or  that 
briefs  are  needed  to  complete  the 
record.  As  notedly  Bell  Atlantic  and 
NYNEX.  however^  under  the  new  pro- 
filing activities  and  format  and  content 
requirements,  coniplainants  and 
defendants  alike  should  have  sufficient 
information  with  Iwhich  to  prepare  and 
file  proposed  fin  Jings  of  fact  and 
conclusions  of  Is  w  in  their  complaints, 
answers,  and  ne<  fssary  replies.  We 
emphasize  that  this  rule  is  not  a 
complete  prohibition  on  the  filing  briefs 
in  cases  in  which  discovery  is  not 
conducted.  The  psmmission  may 
request  briefs  wl^ere  briefing  would  be 
helpful  or  is  necessary.  Further,  where 
a  party  believes  lihat  briefing  is  essential 
to  fully  present  its  case,  it  may  request 
such  briefing  and  explain  to  the 
Commission  why|briefing  is  necessary 
in  that  particulai'  tase.  We  note  that 
parties  may  still  Hie  briefs  as  a  matter 
of  right  in  cases  hi  which  discovery  is 
conducted.         1 1 

268.  In  those  caises  in  which  briefs  are 
pennitted,  each  ^tarty  is  required  to 
attach  all  docxunedts  upon  which  it 
intends  to  rely  to  its  Iviefs.  Parties  are 
permitted  to  attach  to  their  briefs 
documents  that  were  previously 
identified,  and  affidavits  of  persons 
previously  ident^Sed,  in  their 
information  desighations,  along  with  a 
the  brief  of  the 
e  to  the  issues  and 
Such  materials  need 
led  to  the  complaint, 

reply. 

in  which  briefs  are 
permitted,  such  briefs  are  required  to 
include  ail  legal  a|id  factual  claims  and 
defenses  previoujs^y  set  forth  in  the 
complaint,  answer  or  any  other  prior 
pleading  submittJBid  in  the  proceeding 
that  the  parties  wish  the  Commission  to 
consider  in  rendering  its  decision. 
Claims  and  defei^^  previously  made 
but  not  reflected  i|i  the  briefs  shall  be 
deemed  abandonad.  Where,  however, 
the  staff  limits  thfij  scope  of  the  briefs  in 
a  maimer  that  do^  not  permit  parties  to 
include  claims  p^viously  raised,  the 
failure  to  include  claims  previously 
raised  will  not  b^  deemed  to  be  an 
abandonment  of  ^iich  claims.  Although 
the  NPflM  did  ndt!  specifically  propose 
to  require  briefs  to  include  all  claims 
previously  set  fo^  in  the  proceeding, 
we  find  that  this  requirement  will 
maximize  the  utimy  of  briefs. 
Authorized  briefs  ere  a  means  to 
facilitate  the  staffs  ability  to  identify 
readily  all  legal  and  factual  claims  and 
defenses  made  by  the  parties,  along  with 
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full  citations  to  the  law  and  the 
evidentiary  record.  This  reouirement 
should  minimize  the  need  for  the  staff 
to  sift  through  multiple  pleading 
submitted  by  the  parties  in  an  effort  to 
identify  and  address  each  of  their 
respective  claims.  In  addition,  this 
requirement  will  prevent  staff  from 
having  to  rule  on  claims  of  questionable 
merit  that  were  identified  in  initial 
pleadings,  but  that  the  parties  do  not 
intend  to  support  or  rely  on  in  their 
briefs. 

270.  The  Commission  may  limit  the 
scope  of  any  authorized  briefe  where 
appropriate,  and  set  t^etables  for  the 
filing  of  such  briefe.  Most  of  the 
commenters  support  these 
requirements,  because  they  imderstand 
that  the  Commission  needs  such 
limitations  and  flexibility  to  accomplish 
its  goal  of  meeting  the  statutory 
deadlines  provided  for  in  the  Act  and 
expediting  the  processing  of  all  formal ' 
complaints.  ACTA,  CBT,  ICG,  and  PTG 
argue  that  the  staff  should  not  limit  the 
scope  of  briefs  because  parties  should  be 
permitted  to  brief  the  issues  that  the 
parties  themselves  deem  relevant.  These 
commenters  ignore,  however,  that 
parties  are  given  the  opportunity  to  file 
proposed  findings  of  foot  and 
conclusions  of  law  and  a  complete  legal 
analysis  on  the  issues  they  deem 
relevant  with  their  complaint,  answer 
and  any  necessary  reply.  To  the  extent 
that  discovery  discloses  new  material 
facts,  briefs  are  allowed  as  a  matter  of 
right.  The  parties  also  have  several 
opportunities  to  explain  to  the  staff  why 
particular  issues  should  be  briefed.  The 
staff's  decision  regarding  the  scope  and 
timing  of  briefs  will  be  based  on  the 
content  of  the  parties'  initial  pleadings 
and  their  joint  statement,  as  well  as  on 
information  garnered  bom  discussions 
with  the  parties  at  the  initial  status 
conference  and  any  other  status 
conferences  held.  Through  these 
vehicles,  parties  have  an  opportimity  to 
identify  issues  they  feel  should  be 
briefed  and  to  explain  any  special 
circumstances  that  may  warrant  a 
shorter  or  longer  filing  time  for  briek. 
Limiting  the  scope  of  briefs,  when 
appropriate,  will  help  avoid 
unnecessary  or  redundant  pleadings 
that  do  not  facilitate  the  decision- 
making process.  The  Commission's 
discretion  to  set  timetables  on  a  case-by- 
case  basis  for  the  completion  of  briefs 
will  help  to  tailor  schedules  to  the 
needs  of  individual  complaints. 

271.  The  page  limits  for  allowed  briefs 
shall  be  twenty-five  pages  for  initial 
briefs  and  ten  pages  for  reply  briefs.  The 
statutory  deadlines  imposed  by  the  Act 
place  great  burdens  on  the  Commission 
to  evaluate  briefs  and  prepare 


recommended  decisions  within  short 
timeframes.  We  find  that  reducing  the 
page  limits  for  initial  briefs  and  reply 
briefe  to  twenty-five  and  ten  pages, 
respectively,  should  yield  more  focused 
and  concise  legal  and  factual  arguments, 
as  well  as  discourage  the  filing  of  briefs 
containing  lumecessary  and  redundant 
information.  We  adopt  the  suggestion  of 
several  commenters  to  permit  parties  to 
request  leave  to  file  longer  briefs.  This 
provision  should  alleviate  the  concern 
of  certain  conunenters  that  the  page 
limits  may  be  insufficient  in  some  cases. 
Parties  shall  be  granted  waivers  of  these 
page  limits  for  good  cause  shown. 

3.  Commented'  Additional 
Suggestions,  a.  The  NPRM.  272.  The 
NPAM  asked  commenters  to  identify 
alternative  procedures  that  would 
facilitate  the  preparation  and 
submission  of  clear  and  concise  briefs 
within  the  time  constraints  imposed  by 
the  Act. 

b.  Comments.  273.  AT&T,  ICG,  MQ. 
SWBT,  and  U  S  West  suggest  that  the 
briefing  process  should  mirror  that  used 
in  federal  district  coiut,  in  which  the 
complainant  files  a  single  initial  brief, 
followed  by  the  defendant's  opposition 
brief,  followed  by  the  complainant's 
reply  brief.  They  argue  that 
simultaneous  briefing  forces  a  defendant 
to  reply  to  a  position  not  yet  articulated, 
and  does  not  give  a  complainant  an 
opportimity  to  reply  to  a  defendant's 
reply  brief,  while  sequential  briefing 
permits  parties  to  meet  each  other's 
arguments  directly. 

c.  EKscussion.  274.  We  decline  to 
adopt  the  suggestions  of  AT&T,  ICG, 
MQ,  SWBT,  and  U  S  West  to  require  a 
sequential  briefing  process.  Sequential 
briefing  consists  of  three  stages:  the 
complainant's  initial  brief,  the 
defendant's  opposition  brief,  and  the 
complainant's  reply  brief.  Each  party 
must  be  provided  with  sufficient  time  to 
respond  to  the  brief  filed  in  the 
preceding  stage.  We  conclude  that 
simultaneous  briefing,  which  can  be 
accomplished  in  two  stages  (initial  brief 
and  reply  brief)  is  more  appropriate  in 
fight  of  the  time  constraints  imposed  by 
the  Act.  While  sequential  briefing  is 
appropriate  in  a  notice-pleading 
context,  in  which  the  parties  may  lack 
information  regarding  the  positions  of 
opposing  parties,  the  benefits  to  be 
gained  by  sequential  briefing  under  the 
Commission's  fact-pleading  rules  are 
minimal.  Under  the  requirements 
imposed  in  this  proceeding,  parties 
must  submit  fact-pleadings  and  a  joint 
statement  of  disputed  and  undisputed 
facts  and  key  legal  issues,  as  well  as 
attend  an  early  status  conference,  where 
the  scope  of  the  briefing  will  be 
discussed  and  may  be  Umited.  We  find 
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that  these  requirements  will  ensure  that 
parties  are  fully  aware  of  their 
opponents'  positions  on  all  key  factual 
and  legal  issues  by  the  briefing  stage. 
Simultaneous  brieiuig  should  not  result 
in  parties  being  prejudiced  in  any  way. 

P.  Sanctions 

275.  The  A/PRAf  proposed  rules  that 
will  place  greater  burdens  on 
complainants  and  defendants  to  be  more 
diligent  when  presenting  or  defending 
against  allegations  of  miscondcrct  in 
violation  of  the  Act  or  the  Commission's 
rules.  Such  diligence  must  be  enforced 
in  order  to  meet  the  complaint 
resolution  deadlines  contained  in  the 
Act  and  attain  the  goal  of  generally 
improving  the  formal  complaint 
process. 

a.  The  NPRM.  276.  In  the  NPRM,  we 
outhned  the  need  for  sanctions  which 
would  provide  sufficient  incentives  to 
ensure  compliance  with  the  new  rules. 
We  asked  interested  parties  to  provide 
us  with  their  proposals  for  appropriate 
sanctions.  We  provided  several 
examples  of  specific  sanctions  for 
certain  anticipated  rules  violations, 
including:  (1)  smnmary  dismissal  of  a 
complaint  for  a  complainant's  failure  to 
satisfy  format  and  content  requirements; 
(2)  summary  ruling  or  other  judgment  in 
favor  of  the  complainant  for  a 
defendant's  failure  to  respond  fully  and 
with  specificity  to  a  complainant's 
allegations;  and  (3)  the  imposition  of 
monetary  fines  under  the  Act's 
forfeiture  provisions  for  failure  to  file 
pleadings  in  accordance  with  our  rules. 
We  asked  parties  to  comment  on  these 
and  other  alternatives  that  might  help  to 
ensure  full  compliance  with  the 
expedited  complaint  procedures 
proposed  in  the  NPRM. 

b.  Comments.  277.  Most  of  the  parties 
who  commented  generally  support  the 
proposed  sanctions.  Most  state  that 
failure  to  satisfy  the  form  and  content 
requirements  should  result  in  summary 
dismissal  of  the  complaint  without 
prejudice.  GST.  GTE,  KMC.  MFS  and 
SWBT  argue  that,  in  most  cases,  the 
imposition  of  monetary  forfeitures 
would  be  preferable  to  summary  grant 
or  dismissal,  which  they  contend 
should  be  used  only  for:  (1)  failure  by 
complainants  to  set  forth  allegations 
with  specificity;  (2)  failure  by 
defendants  to  respond  to  the  complaint; 
or  (3)  failure  by  either  party  to  certify 
that  they  engaged  in  good  faith 
settlement  attempts.  CBT.  GST.  KMC, 
and  MFS  suggest  issuing  a  notice  of 
deficiency  or  show  cause  order  prior  to 
imposing  a  sanction.  MQ  suggests  that 
a  defendant  should  be  penalized  for  its 
failure  to  cooperate  in  the  pre- filing 
stages  of  a  complaint  proceeding  by 


permitting  the  complainant  to  file  a 
complaint  without  sufficient  facts  or 
documentation.  MCI  also  suggests  that  a 
complainant  should  be  penalized  for  its 
failure  to  cooperate  in  the  pre-filing 
stages  by  permitting  general  denials 
where  the  defendant  lacks  necessary 
information.  U  S  West  argues  that, 
because  parties  seldom  violate  the 
Commission's  rules,  the  Commission 
should  make  quick  and  decisive  rulings 
in  discovery  conflicts  rather  than 
emphasize  sanctions.  Communications 
Ventxu«  Services.  Inc.  ("CVS")  and 
SWBT  suggest  imposing  sanctions  on 
attorneys  as  well  as  clients.  ACTA  states 
that  the  Commission  should  draw  an 
adverse  inference  as  to  material  facts  to 
sanction  discovery  abuses  or  failure  to 
comply  with  discovery  rulings. 

c.  Discussion.  278.  We  conclude  that 
no  rule  modifications  are  necessary  with 
regard  to  sanctions  at  this  time.  We  have 
at  out  disposal  a  wide  range  of  sanctions 
to  address  violations  or  abuses  of  oiu: 
formal  complaint  rules,  including 
summary  grant  or  dismissal  of  a 
complaint  (in  whole  or  in  part),  the 
drawing  of  adverse  inferences  as  to 
material  facts,  monetary  forfeitures, 
admonishment  rulings,  and  show  cause 
proceedings.  Because  sanctionable 
behavior  may  entail  a  wide  range  of 
conduct  by  complainants  and  defendant 
carriers,  the  Commission  has 
considerable  discretion  to  tailor 
sanctions  to  the  individual 
circumstances  of  a  particular  violation. 
Sanctions  for  a  failure  to  meet  pleading 
requirements  should  be  directed  at  the 
nature  of  the  failure.  For  example,  a 
complainant  that  fails  to  properly 
support  a  statement  of  material  fact  may 
have  such  statement  treated  as  an 
unproven  assertion.  Sanctions  for 
discovery  abuses  should  provide 
sufficient  incentives  for  parties  to  view 
full  and  early  disclosure  as  preferable  to 
any  potential  benefits  from  dilatory 
tactics. 

Q.  Other  Matters 

279.  The  Aff'flAf  sought  comment  on 
the  meaning  of  the  term  "act  on"  in 
section  271(d)(6)(B)  of  die  Act 
pertaining  to  complaints  concerning 
failures  by  BOCs  to  meet  conditions 
required  for  approval  to  provide  in- 
region  interLATA  services.  In  addition, 
the  Commission  stated  in  the  Sections 
260.  274,  275  First  Report  and  Order 
and  the  Sections  260,  274,  275  Second 
Report  and  Order  that  certain  issues 
concerning  possible  evidentiary 
standards  for  complaints  alleging 
violations  of  sections  260,  274,  and  275 
would  be  addressed  in  the  Formal 
Complaints  rulemaking  proceeding. 


a.  Section  271.  i.  The  NPRM.  280. 
SecUon  271(d)(6)(B)  of  the  Act  provides 
that  the  Commission  shall  "act  on" 
complaints  alleging  certain  violations  of 
the  section  within  ninety  days  of  the 
date  filed,  unless  otherwise  agreed  to  by 
the  parties.  This  is  in  contrast  to  other 
complaint  provisions  added  by  the  1996 
Act  which  mandate  "final"  action  by 
the  Commission  within  prescribed  time 
periods.  We  tentatively  concluded  in 
the  iVPi?M  that  "act  on"  as  used  in 
section  271(d)(6)(B)  may  be  satisfied, 
where  appropriate,  by  a  determination 
of  the  Common  Carrier  Bureau  whether 
a  BOC  has  ceased  to  meet  the  conditions 
required  for  approval  to  provide  in- 
region  interLATA  services,  and  need  not 
require  final  action  by  the  full 
Commission.  We  sought  comment  on 
this  tentative  conclusion  and  on  the 
appropriate  procedure  or  mechanism  for 
early  notice  to  the  Commission  of  the 
parties'  agreement  to  extend  or  waive 
the  ninety-day  resolution  deadline, 
ii.  Comments.  281.  Commenters 
disagree  on  the  meaning  of  "act  on"  in 
section  271(d)(6)(B).  BellSouth, 
CompTel.  GST,  KMC,  MFS,  and  MQ 
state  that  a  Common  Carrier  Bureau 
decision  constitutes  "acting  on"  within 
the  meaning  of  section  271(d)(6)(B) 
because  the  abbreviated  deadline  for 
resolution  is  a  statutory  mandate  for 
prompt  relief,  which  would  not  be 
fulfilled  by  waiting  for  a  decision  by  the 
entire  Commission.  In  addition.  MCI  " 
argues  that  a  Common  Carrier  Bureau 
decision  is  sufficient  because  the  right 
to  decide  cases  under  section 
271(d)(6)(B)  is  not  specifically  reserved 
to  the  Commission  under  §  0.291  of  the 
Commission's  rules.  CVS,  NYNEX,  ICG, 
PTG,  and  SWBT,  however,  argue  that 
section  271(d)(6)(B)  reqtiires  a 
Commission  decision  because  it  would 
be  contrary  to  Congressional  intent  to 
deny  parties  the  immediate  right  of 
judicial  review.  PTG  argues  that  the 
Commission  must  decide  section 
271(d)(6)(B)  cases  because,  tinder 
§  0.291.  the  Commission  has  not 
delegated  its  authority  to  designate  for 
hearing  any  formal  complaints  which 
present  "novel  questions  of  fact,  law  or 
policy!,)"  nor  to  "impose,  reduce,  or 
cancel  forfeitures  pursuant  to  Section 
203  or  Section  503(b)  *  *  *  in  amounts 
of  more  than  $80,000." 

282.  Regarding  the  notification  of 
waiver  of  the  section  271(d)f6)(B) 
ninety-day  deadline.  BellSouth  suggests 
that  the  complainant  be  required  to 
indicate  its  willingness  to  waive  the 
ninety-day  resolution  deadline  in  the 
formal  complaint  intake  form  proposed 
by  the  Commission  to  aid  in  the 
preparation  and  filing  of  formal 
complaints.  GST.  KMC.  and  MFS 
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suggest  that  such  Agreement  take  place 
during  "meet  ano|  confer"  conferences, 
which  would  occiv  prior  to  the  initial 
status  conferences  piusuant  to  other 
proposals  in  the  NPRM. 

iii.  Discussion.  ^83.  Notwithstanding 
our  tentative  conclusion  in  the  NPRM 
that  a  decision  by  the  Common  Carrier 
Biueau  on  the  mekits  of  the  complaint 
satisfies  the  "act  jm"  requirement  in 
section  271(d)(6)ffl),  we  conclude  that 
we  need  not  addrws  this  issue  in  this 
Report  and  Orders  We  recognize  the 
importance  that  Congress  assigned  to 
the  resolution  of  t^^mplaints  alleging 
violations  of  the  dompetitive  checklist 
requirements  as  reflected  in  the  ninety- 
day  "act  on"  requjiUment.  We  fully 
intend  to  act  proni^tly  on  all  matters 
pertaining  to  thosb  requirements  to 
assure  that  full  effect  is  given  to  the 
competitive  goals  i^derlying  section 
271  of  the  Act. 

284.  To  facilitate  our  handling  of 
section  271(d)(6)(B)  complaints,  we 
adopt  a  rule  requimig  parties  to  indicate 
whether  they  are  willing  to  waive  the 
ninety-day  deadline  in  Uieir  initial 
filings  to  the  Comitiission  or.  at  the  very 
latest,  by  the  date;()f  the  initial  status 
confiarence.  Partieislwill  have  the 
opportunity  to  reaqh  an  agreement  about 
waiver  of  the  section  271(d)(6)(B) 
ninety-day  deadline  during  the  pro- 
filing activities.  A  complainant  should 
indicate  whether  6r  not  it  is  willing  to 
waive  the  ninety-dby  deadline  in  the 
formal  complaint  intake  form 
accompanying  the  complaint.  The 
defendant  carrier  will  have  opportunity 
to  respond  to  the  complainant's  request 
for  waiver  either  in  its  answer  or  at 
some  earlier  date,  parties  will  have  an 
additional  opportunity  to  discuss  the 
waiver  of  the  ninety-day  deadline  in 
their  "meet  and  confer"  held  prior  to 
the  initial  status  conference.  Because 
meeting  a  resolution  deadline  of  ninety 
days  will  require  both  strong 
commitment  and  meticulous 
preparation  at  the  very  start  of  the 
complaint  process^  from  the  parties  and 
from  the  Commission,  a  request  by  the 
parties  to  waive  tha  ninety-day  deadline 
will  be  not  consid^d  after  the  initial 
status  conference.  iFermitting  parties  to 
waive  the  ninety-day  deadline  at  any 
point  in  the  complaint  process  could 
result  in  the  wasteAil  expenditure  of 
time  and  resourced  ny  the  staff  and  the 
parties.  In  addition,  we  note  that  even 
if  the  parties  agree  to  waive  the  ninety- 
day  deadline  in  a  Sfction  271(d)(6)(B) 
case,  it  is  our  inteii^  to  resolve  such 
cases  as  expeditiously  as  possible.  Thus, 
parties  should  not  relax  their  diligence 
in  meeting  our  forMat  and  content 
requirements  to  thp  fullest  extent 


possible  as  a  consequence  of  having 
agreed  to  waive  the  ninety-day  deadline. 

b.  Sections  260, 274  and  275  of  the 
Act.  285.  In  the  Sections  260. 274.  275 
First  Report  and  Order.  62  FR  7690 
(February  20. 1997),  and  the  Sections 
260. 274.  275  Second  Report  and  Order. 
62  FR  16093  (April  4, 1997),  we 
defarred  to  the  Formal  Complaints 
rulemaking  the  issue  of  what  specific 
acts  or  omissions  might  be  sufficient  to 
state  a  prima  facie  claim  for  relief  under 
sections  260,  274,  and  275.  In  that  same 
proceeding,  we  noted  that  the 
complainant  has  the  burden  of 
establishing  that  a  carrier  has  violated 
the  Act  or  a  Commission  rule  or  order 
and  that  burden  generally  does  not  shift 
at  any  time  to  the  defendant  carrier.  YIb 
also  deferred  to  the  Formal  Complaints 
rulemaking  the  issue  of  whether  shifting 
the  biuxlen  of  proof  frt>m  the 
complainant  to  the  defendant  in 
complaints  alleging  violations  of 
sections  260,  274,  and  275  would 
advance  the  pro-competitive  goals  of  the 
Act. 

i.  Prima  facie  Claim,  (a).  The  Sections 
260.  274.  275  NPRM.  286.  In  the 
Sections  260,  274,  275  NPRM.  61  FR 
39385  (July  29, 1996),  we  asked  parties 
to  comment  on  what  prima  facie 
showing  should  be  required  of  a 
complainant  who  alleges  that  an 
incumbent  L£C  has  violated  sections 
260  or  275.  or  that  a  BOC  has  violated 
section  274.  Commenters  were  asked  to 
describe  what  specific  acts  or  omissions 
would  constitute  a  prima  facie  claim  for 
relief  under  those  sections  of  the  Act. 

(b).  Comments.  287.  Commenters  did 
not  address  in  this  rulmnaking  the  issue 
of  what  acts  or  omissions  mi^t 
constitute  a  prima  facie  claim  in 
complaints  alleging  violation  of  sections 
260.  274.  and  275.  In  response  to  the 
Sections  260. 274.  275  NPRM,  however, 
many  parties  commented  on  this  issue. 
Severd  commenters  contend  that  the 
same  standard  for  a  prima  facie  case 
should  apply  to  all  complaints, 
including  complaints  alleging  violations 
of  sections  260,  274,  or  275;  that  is,  a 
complainant  would  establish  a  prima 
facie  case  by  alleging  facts  that,  if  true, 
would  constitute  a  violation  of  the  Act. 
Several  parties,  however,  suggest 
specific  standards  for  stating  a  prima 
facie  claim  for  relief  under  sections  260, 
274,  and  275.  ATSI  states  that  a 
complainant  alleging  a  violation  of 
section  260  should  be  allowed  to 
establish  a  prima  facie  case  by  any 
showing  of  denied  or  delayed  access,  or 
any  showing  of  cost  or  quality 
differentials  between  the  incumbent's 
own  telemessaging  operations  and  those 
offered  by  the  complainant.  ATSI 
further  suggests  that  the  Commission 


establish  certain  safeguards  to  prevent 
anti-competitive  conduct,  and  declare 
that  facts  demonstrating  a  violation  of 
these  safe^ards  should  be  sufficient  to 
state  a  prima  facie  case  of  unlawfulness. 
According  to  ATSI,  because  section  260 
was  not  intended  to  "mimic  a  legal 
proceeding"  complainants  should  not 
nave  to  undertake  costly  or  time- 
consiuning  preparatory  work  prior  to 
filing  a  complaint. 

288.  A  number  of  commenters  oppose 
ATSI's  proposals.  U  S  West  argues  that 
a  section  260  complaint  is  a  legal 
proceeding  in  which  both  the 
complainant's  and  defendant's  rights 
should  be  respected.  BellSouth 
maintains  that  a  prima  facie  case  should 
include  specific  allegations  of  fact 
showing  that  a  defendant  carrier  has 
engaged  in  prohibited  discrimination  or 
cross-subsidization.  A  number  of  other 
commenters  argue  that  ATSI's 
proposals,  if  adopted,  would  open  the 
floodgates  for  unsubstantiated 
complaints  against  the  incumbent  LECs 
and  their  affiUates. 

289.  NYNEX  states  that,  in  order  to 
establish  a  prima  facie  case  pursuant  to 
section  274,  the  complaint  would  have 
to  contain  a  description  of  the 
complainant  and  its  interest;  be  sworn 
and  notarized  and  state  with 
particularity  the  facts  on  which  the 
coinplaint  is  based,  distinguishing 
between  facts  based  on  personal 
knowledge  and  facts  based  on 
information  and  belief;  provide  a 
verifiable  source  of  statements  based  on 
information  and  behef;  be  accompanied 
by  supporting  documentation;  and 
identify  materials  the  complainant  has 
been  unable  to  obtain  after  due  inquiry 
which  it  asserts  are  in  the  possession  of 
4he  BOC  or  its  separate  affiliate. 

(c).  Discussion.  290.  We  decline  to 
adopt  a  rule  prescribing  specific  acts  or 
omissions  that  would  be  prima  facie 
unlawful  under  sections  260,  274,  and 
275.  Instead,  we  will  review  section 
260,  274,  or  275  complaints  on  a  case- 
by-case  basis  to  resolve  compliance 
issues.  We  believe  that,  beyond  the 
specific  requirements  of  the  Act  and  the 
Commission's  implementing  rules  and 
orders,  it  would  be  impracticable  to 
attempt  to  delineate  speciQc  acts  or 
omissions  that  would  constitute 
violations  of  sections  260,  274  and  275. 
Acts  or  omissions  that  might  raise  the 
specter  of  violations  under  sections  260. 
274  and  275  are  likely  to  vary  widely. 
Moreover,  it  is  possible  that  a  particular 
act  or  omission  deemed  imlawful  in  one 
context  may  be  perfectly  reasonable  in 
another.  Therefore  we  will  continue  our 
existing  practice  of  requiring  that,  in  the 
context  of  a  section  208  complaint 
proceeding,  a  prima  facie  showing  must 
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include  allegations  of  foct,  which  if  true, 
would  establish  that  a  BOC  has  violated 
the  Act  or  any  implementing  rule  or 
order. 

ii.  Shifting  the  Burden  of  Proof  to 
Defendant  Carriers  in  Complaints    ' 
Alleging  Violations  of  Sections  260,  274 
and  275  of  the  Act.  (a).  The  Section  260. 
274. 275  NPRM.  291.  In  the  Sections 
260.  274.  275  NPRM.  we  noted  that  in 
a  formal  complaint  proceeding  the 
complainant  generally  has  the  burden  of 
establishing,  by  a  preponderance  of  the 
evidence,  that  a  common  carrier  has 
violated  the  Act  or  a  Commission  rule 
or  order.  Ordinarily,  this  burden  of 
proof  does  not,  at  any  time  in  the 
proceeding,  shift  to  the  defendant 
carrier.  We  sought  comment  in  the 
Sections  260.  274.  275  NPRM  on 
whether,  for  purposes  of  complaints 
arising  under  Sections  260,  274. 275, 
shifting  the  ultimate  burden  of  proof 
from  the  complainant  to  the  defendant 
would  advance  the  pro-competitive 
goals  of  the  Act. 

(b).  Comments.  292.  Commenters  did 
not  address  in  this  rulemaking  the  issue 
of  shifting  the  burden  of  proof  from  the 
complainant  to  the  defendant  BCX:  or 
incumbent  LEC  in  complaints  alleging 
violations  of  Sections  260,  274,  and  275. 
A  number  of  parties,  however, 
commented  on  this  issue  in  response  to 
the  Sections  260.  274.  275  NPRM.  The 
BOCs  oppose  shifting  the  burden  of 
proof  to  the  defendant  carrier  after  a 
complainant  establishes  a  prima  facie 
case,  arguing  that  such  a  practice  would 
force  defendants  to  prove  a  negative; 
e.g..  lack  of  undue  delay,  unavailability 
of  requested  services,  or  technical 
impossibility.  The  BOCs  assert  that  the 
Administrative  Procedures  Act  ("APA") 
requires  that  the  burden  of  persuasion 
in  complaint  cases  remain  on  the 
complainant  throughout  and  that 
shifting  the  burden  of  proof  in  the 
manner  proposed  would  encourage  the 
filing  of  frivolous  complaints.  SWBT 
and  U  S  West  object  to  shifting  the 
burden  of  proof  in  section  274  cases, 
claiming  that,  because  section  274  has 
no  statutory  resolution  deadline  and 
complainants  have  the  option  of  filing 
their  claims  in  federal  district  court, 
burden  shifting  would  promote  "forum 
shopping"  by  parties  wishing  to  litigate 
their  claims  before  the  Commission 
under  more  relaxed  standards.  In 
addition,  U  S  West  argues  that  shifting 
the  burden  in  section  274  cases  would 
be  particidarly  inappropriate  because 
section  274  involves  First  Amendment 
(private  and  commercial  speech)  issues. 
BellSouth  and  PTC  state  that  a 
defendant  would  bear  the  burden  of 
producing  evidence  only  if  it  asserted 
an  affirmative  defense,  such  as  the 


,    reasonableness  of  its  actions.  Ameritech 
and  PTC  concede  that,  at  most,  a 
defendant  might  be  expected  to  bear  the 
burden  of  production,  but  not  of 
persuasion.  NYNEX  proposes  that, 
rather  than  shifting  the  burden  of  proof 
to  a  defendant  after  a  complainant  has 
established  a  prima  facie  case,  a 
defendant  should  be  required  to 
provide:  (1)  a  sworn  and  notarized 
response  containing  an  admission  or 
denial  of  all  allegations  in  the 
complaint;  (2)  a  summary  of  the  facts  on 
which  the  response  is  based, 
distinguishing  between  facts  based  on 
personal  knowledge  and  facts  based  on 
information  and  belief;  (3)  a  verifiable 
source  of  statements  based  on 
information  and  belief;  (4)  its  defenses; 
and  (5)  supporting  docimientation  if 
available  or  if  it  can  be  reasonably 
acquired  within  the  time  allowed  for 
response. 

293.  ATSI,  AT&T.  AICC,  MQ.  and 
Voice-Tel  all  support  shifting  the 
burden  of  proof  to  defendants  once  the 
complainant  has  estabhshed  a  prima 
facie  case.  These  commenters  maintain 
that  burden  shifting  is  appropriate  in 
section  260,  274  and  275  cases  because 
of  short  resolution  deadlines  and  the 
fact  that  the  relevant  information  will 
generally  be  in  the  possession  or  control 
of  the  defendant  HOC  or  incumbent 
LEC.  AICC  states  that  the  BOCs' 
argument  that  the  APA  prohibits 
shifting  the  burden  of  proof  to  a 
defendant  is  inapplicable  to  section  275. 
because  the  applicable  section  of  the 
APA,  section  556,  only  pertains  to 
certain  hearings  and  rulemakings 
required  by  sections  553  and  554. 
respectively,  of  the  APA.  AICC  adds  that 
the  Commission  should  follow  its 
tentative  conclusion  in  the  BOCIn- 
Region  NPRM.  61  FR  39397  (July  29. 
1996),  and  not  adopt  a  presumption  of 
reasonableness  favoring  an  inciunbent 
LEC  or  its  alarm  monitoring  affiliate 
when  reviewing  complaints  alleging 
violations  of  section  275. 

(c).  Discussion.  294.  We  decline  to 
adopt  a  rule  that  would  shift  the  burden 
of  proof  to  defendant  BOCs  or 
incumbent  LECs  in  expedited  complaint 
proceedings  pursuant  to  sections  260, 
274  and  275  of  the  Act.  We  do  not  agree 
with  the  arguments  of  many 
commenters  that  shifting  the  burden  of 
proof  in  such  cases  is  necessary  to 
advance  the  pro-competitive  goals  of  the 
1996  Act.  Nor  do  we  agree  that  a  rule 
is  required  to  formally  shift  the  burden 
of  production  to  a  defendant  carrier 
after  a  complainant  has  demonstrated  a 
prima  facie  case  of  a  violation  of  section 
260,  274,  or  275.  The  rules  adopted  in 
this  proceeding,  particulai-ly  those 
pertaining  to  pre-filing  activities  and  the 


form  and  content  of  pleadings,  are 
designed  specifically  to  require  both 
complainants  and  defendants  to 
exercise  diligence  in  presenting  and 
defending  against  alleged  violations  of 
sections  260.  274  and  275.  as  well  as 
other  sections  of  the  Act.  The  new  rules 
require  full  identification  of  relevant 
documents  and  information  in  the 
possession,  or  within  the  control,  of 
both  the  complainant  and  defendant 
carrier,  along  with  prompt  production 
or  exchange  of  the  information  the 
parties  intend  to  rely  on  in  presenting 
and  defending  against  claims  of 
unlawfulness  under  provisions  of  the 
Act  and  the  Commission's  rules  and 
orders. 

295.  In  addition,  the  staff  retains  in  all 
cases  the  discretion  to  effectively  shift 
the  burden  of  production  in  particular 
cases  by  directing  defendant  carries  to 

Eroduce  relevant  information  deemed  to 
B  within  their  exclusive  possession  or 
control.  We  note  that  this  discretion  is 
conferred  under  section  208  of  the  Act 
which  authorizes  the  Commission  to 
investigate  complaints  "by  such  means 
and  in  such  manner  as  it  ^all  deem 
proper."  Moreover,  even  in  the  absence 
of  such  action  by  the  staff,  it  will  be 
incumbent  upon  a  defendant  carrier  to 
respond  fully  to  any  prima  facie 
showing  made  by  a  complainant,  with 
full  legal  and  evidentiary  support.  A 
defendant  that  fails  to  provide  such  a 
response  runs  the  risk  of  an  adverse 
ruling  or  an  adverse  inference  on  a 
material  fact. 

296.  We  note  that  our  decision  not  to 
adopt  a  rule  to  formally  shift  the  burden 
of  production  to  a  defendant  carrier 
after  a  complainant  has  demonstrated  a 
prima  facie  violation  of  section  260, 
274.  or  275  is  in  contrast  to  our  decision 
regarding  section  271(d)(6)(B) 
complaints  in  the  BOCIn-Region  Order. 
62  FR  2927  Qanuary  21. 1997).  There, 
we  concluded  that  the  burden  of 
production  with  res{>ect  to  an  issue  will 
shift  to  the  defendant  BOC  after  a 
complainant  has  made  a  prima  facie 
showing  that  the  BOC  has  ceased  to 
meet  the  conditions  for  its  approval  to 
provide  interLATA  services  under 
section  271(d)(3).  The  specificity  and    ' 
nature  of  the  competitive  checklist 
requirements  that  would  form  the  basis 
of  a  section  271(d)(6)(B)  complaint 
justify  a  rule  requiring  a  defendant  BOC 
to  come  forward  with  evidence  of 
continued  compliance  with  section 
271(d)(3).  It  would  be  difficuU. 
however,  to  attempt  to  anticipate  all  of 
the  various  factual  circumstances  that 
could  form  the  basis  of  section  260. 274, 
or  275  complaints.  A  rule  that  would 
automatically  shift  the  burden  of 
production  in  all  cases  would  be 
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prejudicial  or  otberwise  unreasonably 
burdensome  on  defendant  carriers.  As 
discussed  in  the;  preceding  paragraph, 
the  new  rules  giVto  Commission  staff 
ample  authority  |liD  e^Bctively  shift  the 
burden  of  produjdtion  in  cases  where  it 
is  necessary  to  pjijomote  the  full  and  fair 
resolution  of  the  matters  in  dispute. 

297.  Finally,  we  conclude,  as  we  did 
in  our  BOC  In-Region  Order,  that  we 
should  not  emplqy  a  presxunption  of 
reasonableness  in  fevor  of  incumbent 
LECs  in  complaint  actions  under 
sections  260  and  275,  regardless  of 
whether  the  incumbent  LEG  is  regulated 
as  a  dominant  or  non-dominant  carrier. 
As  we  pointed  out  in  the  BOC  In-Region 
Order,  the  "presttnption  of  lawfulness 
given  to  non-doininant  carrier  rates  and 
practices  is  employed  in  the  context  of 
complaints  all^hg  violations  of 
sections  201(b)  sii»d  202(a)  of  the  Act, 
where  the  compUinant  must 
demonstrate  thaj  the  defendant's  rates 
and  practices  ard  *'  'imjust  and 
imreasonable.'  "t^ecticms  260  and  275 
contain  unquali^M  prohibitions  on 
discrimination  by  inciunbent  LECs  and 
do  not  require  considerations  of 
reasonableness  as  is  the  case  under 
sections  201(b)  aatd  202(a). 

IV.  Conclusion 

298.  In  this  RMort  and  Order,  we 
amend  our  ruleslgoveming  the  filing  of 
formal  complainj^  to  implement  certain 
complaint  provisions  added  or  amended 
hy  the  1996  Act,  Us  well  as  to  facilitate 
the  fiill  and  fiur  resolution  of  all 
complaints  filed  |4gainst  common 
carriers  before  the  Commission.  These 
rules  of  practice  toid  procedure  will 
promote  competition  in  all 
telecommimicatibns  markets  by 
providing  a  forum  for  the  prompt 
resolution  of  complaints  of 
unreasonable,  disfriminatory,  or 
otherwise  imlawfiil  conduct  by 
telecommimicatilqns.  carriers. 

V.  Procedural  M^ers 

A.  Petitions  for  1 
Parte  Presentatic 

299.  Parties  mist  file  any  petitions  for 
reconsideration  of  this  Report  and  Order 
within  thirty  dayj^  from  pubUcation  in 
the  Federal  Regi^er.  Parties  may  file 
oppositions  to  thja  petitions  for 
reconsideration  pursuant  to  §  1.106(g)  of 
the  rules.  j 

300.  To  file  a  petition  for 
reconsideration  in  this  proceeding, 
parties  must  file  ah  original  and  ten 
copies  of  all  petitipns  and  oppositions. 
Petitions  and  oppositions  should  be  sent 
to  the  Office  of  thd  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C,  Z0554.  If  parties  want 


consideration  and  Ex 


each  Commissioner  to  have  a  personal 
copy  of  their  documents,  an  original 
plus  fourteen  copies  must  be  filed.  In 
addition,  participants  should  sulnnit 
two  additional  copies  directly  to  the 
Common  Carrier  Bureau,  Enforcement 
Division,  Room  6008. 2025  M  Street, 
N.W.,  Washington,  D.C.  20554.  The 
petitions  and  oppositions  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Dockets 
Reference  Room  (Room  230)  of  the 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Copies  of  the  petition  and  any 
subsequently  filed  dociunents  in  this 
matter  may  be>obtained  from  ITS,  Inc., 
2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

301.  Petitions  for  reconsideration 
must  comply  with  §  1.429  and  all  other 
applicable  sections  of  the  Commission's 
rules.  Petitions  also  mustclearly 
identify  the  specific  portion  of  this 
Report  and  Order  for  which  relief  is 
sought.  If  a  portion  of  a  party's 
arguments  does  not  Call  under  a 
particular  topic  listed  in  the  outline  of 
this  Report  and  Order,  such  arguments 
should  be  included  in  a  clearly  labelled 
section  at  the  beginning  or  end  of  the 
filing. 

B.  Final  Regulatory  Flexibility  Analysis 

302.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  Flexibility  Analysis 
("ERFA")  was  incorporated  in  the 
Implementation  of  the 
Telecommunications  Act  of  1 996, 
Amendment  of  Rules  Governing 
Procedures  to  be  Followed  When  Formal 
Complaints  Are  Filed  Against  Common 
Carriers,  Notice  of  Proposed 
Rulemaking.  The  Commission  sought 
written  public  comment  on  the  NPRM, 
including  comment  on  the  IRFA.  The 
comments  received  were  not  specific  to 
the  IRFA,  but  are  discussed  below  to  the 
extent  they  raise  concerns  or  make 
suggestions  relevant  to  this  analysis. 
This  present  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  conforms  to  the ' 
RFA. 

a.  Need  for  and  Objectives  of  the 
Implementation  of  the 
Telecommunications  Act  of  1996, 
Amendment  of  Rules  Governing 
Procedures  to  be  Followed  When  Formal 
Complaints  Are  Filed  Against  Common 
Carriers,  Report  and  Order,  and  the 
Rules  Adopted  Herein.  303.  The 
Commission  is  issuing  this  Report  and 
Order  to  implement  certain  complaint 
provisions  added  or  amended  by  the 
1996  Act  and  to  improve  generally  the 
speed  and  effectiveness  of  our  formal 
complaint  process.  Tlie  1996  Act  added 


and,  in  some  cases,  amended,  key 
complaint  provisions  that,  because  of 
their  resolution  deadlines,  necessitate 
substantial  modification  of  our  current 
rules  and  policies  for  processing  formal 
complaints  filed  against  common 
carriers  pursuant  to  section  208  of  the 
Act.  Some  of  the  requirements  adopted 
in  this  Report  and  Order  may  have  a 
significant  impact  on  a  substantial 
niunber  of  small  businesses  as  defined 
by  section  601(3)  of  the  RFA.  Generally, 
amended  rules  will  require  or  encourage 
complainants  and  defendants  to  engage 
in  certain  pre-filing  activities,  change 
service  requirements,  modify  the  form 
of  initial  pleadings,  shorten  filing 
deadUnes,  eliminate  certain  pleading 
opportunities  that  do  not  appear  useful 
or  necessary,  and  modify  the  discovery 
process. 

b.  Summary  of  Significant  Issues 
raised  by  the  Public  Comments  in 
Response  to  the  IRFA.  304.  In  the  IRFA, 
the  Commission  found  that  the  rules  we 
proposed  to  adopt  in  this  proceeding 
may  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
as  defined  by  section  601(3)  of  the  RFA. 
The  IRFA  solicited  comment  on 
alternatives  to  our  proposed  rules  that 
would  minimize  the  impact  on  small 
entities  consistent  with  the  objectives  of 
this  proceeding.  No  comments  were 
submitted  directly  in  response  to  the 
IRFA.  However,  as  described  below  in 
Section  5,  we  have  taken  into  account 
the  comments  submitted  generally  by 
small  entities. 

c.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  the  Report  and  Order 
in  CC  Docket  No.  96-238  Will  Apply. 
305.  The  RFA  generally  defines  small 
entity  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdictions."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C 
632,  imless  the  Commission  has^ 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established:by  the  Small  Business 
Administration  ("SBA").  Moreover,  the 
SBA  has  defined  a  small  business  for 
Standard  Industrial  Classification 
("SIC")  categories  4812 
("Radiotelephone  Communications") 
and  4813  ("Telephone  Communications, 
Except  Radiotelephone")4o  be  small 
entities  when  they  have  no  more  than 
1,500  employees.  We  firat  discuss  the 
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estimated  number  of  potential 
complainants,  which  may  include 
entities  that  are  not  telephone 
companies.  Next  we  discuss  generally 
the  estimated  number  of  potential 
defendants,  which  would  be  included  in 
the  total  number  of  small  telephone 
companies  falling  within  the  SBA's 
definitions  of  small  business  concerns 
and  small  businesses.  Then,  we  discuss 
the  number  of  small  businesses  within 
the  SIC  subcategories,  and  attempt  to 
refine  further  those  estimates  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

306.  Consistent  with  our  prior 
practice,  we  shall  continue  to  exclude 
small  incumbent  LECs  firom  the 
definition  of  "small  entity"  and  "small 
business  concerns"  for  the  purpose  of 
this  FRFA.  We  do  this  because  the  small 
incumbent  LECs  subject  to  these  rules 
are  either  dominant  in  their  field  of 
operations  or  are  not  independently 
owned  and  operated,  they  are  excluded 
from  the  definition  of  "small  entity" 
and  "small  business  concerns."  Out  of 
an  abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes, 
we  will  consider  small  incumbent  LECs 
within  this  analysis  and  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
inciunbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns." 

i.  Potential  Complainants.  307. 
Section  208(a)  provides  that  formal 
complaints  against  a  common  carrier 
may  be  filed  by  "(a)ny  person,  any  body 
politic  or  municipal  organization." 
Beyond  this  definition,  the  Ft:C  has  no 
control  or  information  regarding  the 
filing  frequency  of  complaints,  nor 
identities  of  parties  that  will  file 
complaints.  The  filing  of  complaints 
depends  entirely  upon  the 
complainant's  perception  that  it 
possesses  a  cause  of  action  against  a 
common  carrier  subject  to  the  Act,  as 
amended,  and  it  is  the  complainant's 
decision  to  file  its  complaint  with  the 
FCC  Therefore  we  are  unable  at  this 
time  to  estimate  the  number  of  future 
complainants  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  . 

308.  As  noted,  the  RFA  includes 
"small  businesses,"  "small 
organizations"  (non-profits),  and  "small 
governmental  jiuisdictions.'' . 
Nationwide,  there  are  4.44  million  small 
business  firms,  according  to  SBA 
reporting  data.  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  i»  not  dominant  in  its 
field."  Nationwide,  there  are  275,801 
small  organizations.  Last,  "small 


govenunental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  85,006  such 
jurisdictions  in  the  United  States. 

ii.  Potential  Defendants.  309.  Estimate 
of  Potential  Defendants  that  may  be 
Classified  as  Small  Businesses.  Section 
208(a)  provides  for  the  filing  of  formal 
complaints  for  "anything  done  or 
omitted  to  be  done  by  any  common 
carrier  subject  to  this  Act(.)"  The  FCC 
has  no  control  as  to  the  filing  frequency 
of  complaints  because  such  filing 
depends  entirely  upon  th» 
complainant's  perception  that  it 
possesses  a  cause  of  action  against  a 
common  carrier  subject  to  the 
Communications  Act  of  1934.  as 
amended,  and  it  is  the  complainant's 
decision  to  file  its  complaint  with  the 
FCC.  This  inabiUty  to  predict  the 
number  of  future  defendants 
necessitates  conducting  this  FRFA 
based  on  the  number  of  potential  small 
business  defendants,  which  is  the 
number  of  common  carriers  that  qualify 
as  small  business  concerns  under  SBA's 
definition. 

310.  Total  Number  of  Telephone 
Companies  Affected.  The  decisions  and 
rules  adopted  herein  may  have  a 
significant  effect  on  a  substantial 
number  of  small  telephone  companies 
identified  by  the  SBA.  The  United 
States  Bureau  of  the  Census  ("Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  service,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SNOl  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  no  more  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order.  We  estimate  below  the 
potential  defendants  affected  by  this 
order  by  service  category. 

311.  Wireline  Camers  and  Service 
Providers.  The  SBA  has  developed  a 


definition  of  small  entities  for 
telecommimications  companies  other 
than  radiotelephone  (wireless) 
companies  (Telephone 
Communications,  Except 
Radiotelephone).  The  C^sus  Biueau 
reports  that  there  were  2,321  such 
telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  no  more  than  1,590    . 
persons.  Of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau,  2,295  companies  (or,  all 
but  twenty-six)  were  reported  to  have  no 
more  than  1,000  employees.  Thus,  at 
least  2,295  non-radiotelephone 
companies  might  qualify  as  small 
inounbent  LECs  or  small  entities  based 
on  these  employment  statistics. 
However,  because  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  this 
figure  necessarily  overstates  the  actual 
niunber  of  non-radiotelephone 
companies  that  would  qualify  as  "small 
business  concerns"  imder  the  SBA's 
definition.  Consequently,  we  estimate 
using  this  methodology  that  there  are  no 
more  than  2,295  small  entity  telephone 
communications  companies  {other  than 
radiotelephone  companies)  that  may  be 
affected  by  the  actions  taken  in  this 
Report  and  Order. 

312.  Non-lEC  wireline  carriers.  We 
next  estimate  more  precisely  the 
number  of  non-LEC  wireline  carriers, 
including  interexchange  carriers 
("DCCs"),  competitive  access  providers 
("CAPs"),  Operator  Service  Providers 
("OSPs").  Pay  Telephone  Operators,  and 
resellers  that  may  he  affected  by  these 
rules.  Because  neither  the  Commission 
nor  the  SBA  has  developed  definitions 
for  small  entities  specifically  applicable 
to  these  wireline  service  types,  the 
closest  apphcable  definition  under  the 
SBA  rules  for  all  these  service  types  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  However,  the  TRS 
data  provides  an  alternative  source  of 
information  regarding  the  number  of 
DCCs.  CAPs,  OSPs.  Pay  Telephone 
Operators,  and  resellers  nationwide. 
According  to  oiu  most  recent  data:  130 
companies  reported  that  they  are 
engaged  in  the  provision  of 
interexchange  services;  fifty-seven 
companies  reported  that  they  are 
engaged  in  the  provision  of  competitive 
access  services;  twenty-five  companies 
reported  that  they  are  engaged  in  the 
provision  of  operator  services;  271 
companies  reported  that  they  are 
engaged  in  the  provision  of  pay 
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telephone  serviced;  and  260  companies 
reported  that  they  are  engaged  in  the 
resale  of  telephone  services  and  thirty 
reported  being  "other"  toll  carriers. 
Although  it  seemisl  certain  that  some  of 
these  carriers  are  $ot  independently 
owned  and  opera  tbd,  or  have  more  than 
1.500  employees,  we  are  Unable  at  this 
time  to  estimate  With  greater  precision 
the  number  of  IXqs.  CAPs,  OSPs,  Pay 

ors,  and  resellers  that 
lall  business 

lA's  definition.  Firms 
filing  TRS  Worksfieets  are  asked  to 
select  a  single  ca^9gory  that  best 
describes  their  operation.  As  a  result, 
some  long  distance  carriers  describe 
themselves  as  reslqllers.  some  as  OSPs. 
some  as  "other."  and  some  simply  as 
IXCs.  Consequently,  we  estimate  that 
there  are  no  more  than  130  small  entity 
IXCs;  fifty-seven  small  entity  CAPs; 
twenty-five  small  Entity  OSPs;  271  small 
entity  pay  telephoie  service  providers; 
and  260  small  enqty  providers  of  resale 
telephone  servicS;  and  thirty  "other" 
toll  carriers  that  might  be  aniected  by  the 
actions  and  rules  adopted  in  this  Report 
and  Order. 

313.  Local  Exchpnge  Carriers. 
Although  neitherl  jhe  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  providers  of  local  exchange 
services,  we  have  two  methodologies 
available  to  us  for  Imaking  these 
estimates.  The  cl^«est  applicable 
definition  under  ^A  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4813)  (Telephone 
Communications^  Except 
Radiotelephone)  ^  previously  detailed. 
Our  alternative  nlethod  for  estimation 
utilizes  the  data  that  we  collect  annually 
in  connection  wiu  the 
Telecommunications  Relay  Service 
("TRS").  This  daia  provides  us  with  the 
most  reliable  source  of  information  of 
which  we  are  aware  regarding  the 
number  of  LECs  nationwide.  According 
to  our  most  recent  data,  1.347 
companies  reported  that  they  were 
engaged  in  the  provision  of  local 
exchange  services.  Although  it  seems 
certain  that  some  |  of  these  carriers  are 
not  independently!  owned  and  operated, 
or  have  more  than!  1.500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  me  niunber  of 
incumbent  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  no  more  than  1,347  small 
LECs  (including  ^rtiall  incumbent  LECs) 
that  may  be  affected  by  the  actions  taken 
in  this  Report  and  Order. 

314.  Radiotelephone  (Wireless) 
Carriers:  The  SBA  has  developed  a 
definition  of  small!  entities  for  Wireless 


(Radiotelephone)  Carriers.  The  Census 
Bureau  reports  that  there  were  1.176 
such  companies  in  operMion  for  at  least 
one  year  at  the  end  of  1992.  According    . 
to  the  SBA's  definition,  a  small  business 
radiotelephone  company  is  one 
employing  no  more  than  1.500  persons. 
The  Census  Bureau  also  reporteid  that 
1,164  of  those  radiotelephone 
companies  had  no  more  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  twelve  companies  had  more 
than  1,500  employees,  there  would  still 
be  1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independently  owned  and  operated. 
Althou^  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  and,  we  are  unable 
to  estimate  with  greater  precision  the 
number  of  radiotelephone  carriers  and 
service  providers  that  would  both 
qualify  as  small  business  concerns 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  no  more  than 
1,164  small  entity  radiotelephone 
companies  that  might  be  a^cted  by  the 
actions  and  rules  adopted  in  this  Report 
and  Order. 

315.  Cellular  and  Mobile  Serrice 
Carriers:  In  an  effort  to  further  refine  our 
calculaticm  of  the  number  of 
radiotelephone  companies  affected  by 
the  rules  adopted  herein,  we  consider 
the  categories  of  radiotelephone  carriers. 
Cellular  Service  Carriers  and  Mobile 
Service  Carriers.  Neither  the 
Conunission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  Cellular  Service  Carriers 
and  to  Mobile  Service  Carriers.  The 
closest  applicable  definition  imder  SBA 
rules  for  both  services  is  for  telephone 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  Cellular  Service  Carriers  and 
Mobile  Service  Carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data.  792  companies 
reported  that  they  are  engaged  in  the 
provision  of  cellular  services  and  138 
companies  reported  that  they  are 
engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  Cellular 
Service  Carriers  and  Mobile  Service 
Carriers  that  would  qualify  as  small 
Jsusiness  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  no  more  than  792  small 
entity  Cellular  Service  Carriers  and  no 


more  than  138  small  entity  Mobile 
Service  Carriers  that  might  be  affected 
by  the  actions  and  rules  adopted  in  this 
Report  and  Order. 

316.  Broadband  PCS  Licensees:  In  an 
effort  to  further  refine  our  calculation  of 
the  number  of  radiotelephone 
companies  affected  by  the  rules  adopted 
herein,  we  consider  the  category  of 
radiotelephone  carriers.  Broadband  PCS 
Licensees.  The  broadband  PCS  spectrum 
is  divided  into  six  frequency  blocks 
designated  A  through  F.  As  set  forth  in 
47  CFR  24.720(b),  the  Commission  has 
defined  "small  entity"  in  the  auctions 
for  Blocks  C  and  F  as  a  firm  that  had 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  Our  definition  of  a  "small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  SBA. 
The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A 
through  F.  We  do  not  have  sufficient 
data  to  determine  how  many  small 
businesses  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  183 
winning  bidders  that  quaUfied  as  small 
entities  in  the  Blocks  C,  D,  E,  and  F 
auctions.  Based  on  this  information,  we 
conclude  that  the  number  of  broadband 
PCS  licensees  that  might  be  affected  by 
the  decisions  in  this  Report  and  Order 
includes,  at  a  minimum,  the  183 
winning  bidders  that  qualified  as  small 
entities  in  the  Blocks  C  through  F 
broadband  PCS  auctions. 

d.  Description  of  Projected  Reporting, 
Recordkeeping  and  other  Compliance 
Requirements.  317.  Below,  we  analyze 
the  projected  reporting,  recordkeeping, 
and  other  compliance  requirements  that 
may  apply  to  small  entities  and  small 
incumCNBnt  LECs,  and  we  mention  some 
of  the  skills  needed  to  meet  these  new 
requirements.  Overall,  we  anticipate 
that  the  impact  of  these  rules  will  be 
beneficial  to  small  businesses  and  other 
filers.  By  requiring  better  and  more 
complete  submissions  earlier  in  the 
process,  these  rules  will  reduce  the  need 
for  discovery  and  other  information 
filings,  thereby  significantly  reducing 
the  burden  on  small  entities. 

318.  Formal  Complaint  Intake  Form. 
Section  1.721  will  require  all 
complainants  to  complete  and  submit  a 
Formal  Complaint  Intake  Form  with 
their  complaints.  The  intake  form 
requirement  is  designed  to  help 
complainants  avoid  procedural  and 
substantive  defects  that  might  affect  the 
staff's  ability  to  quickly  process 
complaints  and  delay  full  responses  by 
defendant  carriers  to  otherwise 
legitimate  complaints.  In  addition,  the 
completed  form  will  enable  the  staff  and 
the  defendant  carriers  to  quickly 
identify  the  specific  statutory  provisions 
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under  which  relief  is  being  sought  in  the 
complaint:  Because  the  proposed  form 
would  solicit  information  that  would  be 
abeady  contained  in  the  body  of  the 
formal  complaint,  no  additional 
professional  skills  would  be  necessary 
to  complete  the  form.  No  commenters 
propose  alternatives  to  the  Formal 
Complaint  Intake  Form  that  would  both 
ease  the  burden  of  small  businesses  and 
accomplish  the  Commission's 
objectives. 

319.  Pre-Filing  Activities.  The 
amended  rules  will  require  a 
complainant  to  certify  that  it  discussed 
the  possibility  of  settlement  vrith  the 
defendant  carrier's  representative(s) 
prior  to  filing  the  complaint.  Although 
this  may  delay  slightly  a  complainant's 
filing  of  a  formal  complaint,  we 
conclude  that  this  requirement  will 
serve  to  settle  or  narrow  disputes,  or 
facilitate  the  compilation  and  exchange 
of  relevant  documentation  or  other 
information  prior  to  the  filing  of  a 
formal  complaint  with  the  Commission. 
No  commenters  propose  alternatives  to 
the  pre-filing  activities  proposals  in  the 
NPRM  that  would  both  ease  the  burden 
of  small  businesses  and  accomplish  the 
Conunission's  objectives. 

320.  Service.  Tne  amended  rules  will 
require  complainants  to  personally 
serve  complaints  directly  on  defendants 
or  their  registered  agents  for  service  of 
process,  such  that  the  defendant's  time 
to  answer  will  begin  to  nm  upon  receipt 
of  the  complaint  from  the  complainant. 
Parties  will  be  required  to  serve  all 
pleadings  subsequent  to  the  complaint 
by  hand  delivery,  overnight  delivery,  or 
by  facsimile  transmission  followed  by 
regular  U.S.  mail  delivery. 

321.  Pleadings  and  Discovery.  The 
complaint,  answer,  and  any  authorized 
reply  must  include:  (1)  full  statements 
of  relevant,  material  facts  with  all  such 
documents  and  affidavits  that  the  party 
intends  to  rely  on  to  support  its  claims 
or  defenses:  (2)  the  name  and  address  of 
each  individual  likely  to  have 
discoverable  information  relevant  to  the 
disputed  facts  alleged  in  the  pleadings, 
identifying  the  subjects  of  information; 
(3)  a  description  by  category  and 
location  of  all  documents  in  the 
possession,  custody,  or  control  of  the 
party  that  are  relevant  to  the  matters  in 
dispute;  (4)  an  inventory  of  all 
dociunents  and  affidavits  produced  or 
identified  and  o^all  individuals 
identified;  (5)  proposed  findings  of  fact, 
conclusions  of  law,  and  legal  analysis. 
Claims  based  on  information  and  belief 
will  only  be  accepted  if  they  are  made 
in  good  faith  and  the  complainant  states 
in  an  affidavit  why  the  supporting  facts 
could  not  be  reasonably  ascertained. ' 
Amendments  to  complaints  will  be 


generally  prohibited.  The  defendant 
must  file  its  answer  within  twenty  days 
after  service  of  the  complaint.  General 
denials  are  prohibited.  Replies  will  only 
be  permitted  to  respond  to  affirmative 
defenses  and  failure  to  reply  to  an 
affirmative  defense  will  be  considered 
an  admission  of  the  affirniative  defense. 
All  motions  to  compel  discovery  must 
contain  a  certification  that  a  good  faith 
attempt  to  resolve  the  dispute  was  made 
prior  to  filing  the  motion.  A  party's 
failure  to  file  an  opposition  to  a  motion 
may  constitute  grounds  for  granting  the 
motion.  Oppositions  to  motions  must  be 
filed  within  five  business  days  of  the 
filing  of  the  motion.  All  pleadings  that 
seek  Commission  orders,  as  well  as  the 
orders  themselves,  must  contain 
proposed  findings  of  fact  and 
conclusions  of  law,  with  supporting 
legal  analysis,  saxd  these  submissions 
must  be  submitted  in  both  hard  copy 
and  on  computer  disks  in  "read  only" 
mode  and  formatted  in  the 
Commission's  wordprocessing  program. 
The  parties  will  be  required  to  submit 
a  joint  statement  of  stipulated  facts, 
disputed  facts,  emd  key  legal  issues  two 
days  prior  to  the  initial  status 
conference.  Briefs  will  be  generally 
prohibited  in  cases  in  which  no 
discovery  is  conducted  and  staff  will 
have  discretion  to  limit  the  scope  and 
timing  of  any  authorized  briefs. 

322.  Self-executing  discovery  is 
eliminated  and  all  discovery  requests 
shall  be  subject  to  staff  authorization. 
The  complainant  must  file  and  serve  ten 
written  interrogatory  requests 
concurrently  with  its  complaint  and  the 
defendant  must  file  and  serve  ten 
written  interrogatory  requests  by  the 
time  it  serves  its  answer.  The 
complainant  will  be  permitted  to  file 
and  serve  an  additional  five  written 
interrogatory  requests  within  three 
calendar  days  following  service  of  the 
answer,  provided  that  such 
interrogatory  requests  shall  only  be 
directed  at  specific  factual  allegations 
made  by  a  defendant  in  support  of  its 
affirmative  defenses.  Additional 
"extraordinary"  discovery  in  the  form  of 
requests  for  document  production, 
depositions  and  additional 
interrogatories  will  be  generally 
prohibited.  The  staff  will  consider  the 
interrogatory  requests  propounded, 
issue  rulings  and  direct  the  parties 
accordingly  at  the  initial  status 
conference  and  retain  discretion  to  limit 
the  scope  of  permissible  interrogatories 
and  modify  or  otherwise  relax  the 
discovery  procediu^s  in  particular  cases 
(including  possible  document 
production,  depositions,  and  additional 
interrogatories).  Staff  will  have 


discretion  to  require  the  use  of  scanning 
or  other  technology  on  an  individual 
case  basis  where  review  of  large 
numbers  of  documents  is  necessary. 
323.  Status  Conferences.  An  initial 
status  conference  wrill  take  place  ten 
business  days  after  the  filing  of  the 
answer  unless  otherwise  ordered  by  the 
staff.  Prior  to  the  initial  status 
conference,  the  parties  must  meet  and 
confer  regarding:  (1)  settlement 
prospects:  (2)  discovery;  (3)  issues  in 
dispute;  (4)  schedules  for  pleadings;  (5) 
joint  statements  of  stipulated  facts, 
disputed  facts,  and  key  legal  issues;  and 
(6)  in  a  section  271(d)(6)(B)  proceeding, 
whether  the  parties  agree  to  waive  the 
section  271(d)(6)(B)  ninety-day 
resolution  deadline.  All  proposals 
agreed  to  and  disputes  remaining  after 
the  "meet  and  confer"  must  be  reduced 
to  writing  and  submitted  to  the  staff  two 
business  days  prior  to  the  initial  status 
conference.  Parties  must  submit  a  joint 
proposed  order  of  the  rulings  made  in 
a  status  conference  within  twenty-four 
hours  of  the  conference,  unless 
otherwise  directed  by  the  staff. 
Alternatively,  if  an  audio  recording  or  a 
stenographer's  transcription  of  a  status 
conference  is  made,  the  parties  must 
submit,  within  three  business  days, 
unless  otherwise  directed  by  the  staff, 
and  in  lieu  of  a  joint  proposed  order, 
either  a  transcript  of  such  recording  and 
a  copy  of  the  audio  recording  or  a  copy 
of  the  stenographer's  transcript. 

324.  These  amended  rules  may  place 
a  greater  burden  on  parties,  including 
small  business  entities,  to  decide  issues 
such  as  discovery  within  a  short  time 
frame.  These  rules,  however,  will  enable 
the  Commission  to  resolve  many 
preliminary  issues  efficiently  at  the 
initial  status  conference  and  thereby 
prevent  the  parties  fit)m  wasting 
resources  through  delay.  The 
Commission  retains  the  discretion  to 
reschedule  the  status  conference  to 
provide  more  time  to  parties  who  are 
not  under  statutory  deadlines. 

325.  Cease,  Cease  and  Desist  Orders 
and  Other  Forms  of  Interim  Relief  We 
will  not  delineate  specific  legal  and 
evidentiary  standards  for  issuance  of 
cease  and  cease  and  desist  orders,  but 
will  consider  such  requests  on  a  case- 
by-case  basis. 

326.  In  the  NPRM.  in  conjunction 
with  our  proposal  to  establish  legal  and 
evidentiary  standards  for  issuance  of 
cease  and  cease  and  desist  orders,  we 
had  noted  that  some  courts  consider  the 
following  factors  prior  to  issuing  interim 
relief:  (1)  likelihood  of  success  on  the 
merits;  (2)  the  threat  of  irreparable  harm 
absent  the  injunction;  (3)  no  substantial 
injury  to  other  parties;  and  (4)  the 
furtherance  of  the  public  interest. 
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Several  conunenltlBrs  stated  that  a  more 
relaxed  standard  ^ould  apply, 
especially  for  rei^llers  and  small  market 
entrants.  We  conclude  that  it  is  more 
appropriate  to  consider  requests  for 
interim  or  injimctive  relief  on  a  case-by- 
case  basis.  It  is  impossible  to  anticipate 
all  of  the  various  jfactual  circumstances 
that  could  form  iae  basis  of  a  complaint. 
Similarly,  the  level  and  types  of 
information  necessary  to  sustain  or 
defend  against  allegations  of 
misconduct  by  carriers  is  likely  to  vary 
widely.  ' 

327.  Damages,  the  Commission  may 
exercise  discretion  to  process  a 
complaint  in  separate  liability  and 
damages  complaints  on  its  own  motion 
fpt  involve  one  or  more 
ohition  deadlines  and 
ke  complainants  to 
.     ite  their  complaints 
into  liability  and  damages  complaints. 
All  complaints  or  supplemental 
complaints  seeking  an  award  of 
damages  must  contain  either  a  detailed 
computation  of  damages,  including 
supporting  docuinentation  and 
materials,  or  an  explanation  why  such 
computation  is  not  included.  The 
Commission  may  end  its  adjudication  of 
damages  with  the;determination  of  the 
sufficiency  of  the  damages  computation 
method  submitted  by  the  complainant, 
but  retain  jurisdiction  over  the 

I  iaxtent  that  the  parties 
^  on  an  exact  amount 
flying  the  mandated 
blod.  Parties  may 
request  a  fourteen;  day  suspension  of  the 
damages  proceedbigs,  during  which 
parties  may  attenlPt  to  negotiate  a 
settlement  (»■  usej  ADR  procedures.  Staff 
will  have  discretion  to  require  a 
defendant  to  eithU*  post  a  bond  for  or 
place  in  an  escrow  account  the  amount 
the  Commission  determines  is  likely  to 
be  awarded.         i  | 

328.  Cross-Complaints  and 
Counterclaims.  All  coimterclaims  and 
cross-complaints  will  be  required  to  be 
filed  in  separate  actions.  No 
commenters  propjose  alternatives  to  the 
proposals  for  cro^-complaints  and 
coimterclaims  in  jthe  NPRM  that  would 
both  ease  the  burdien  of  small  businesses 
and  accomplish  the  Commission's 
objectives.  Although  this  rule  may 
require  small  bus|oesses  to  litigate 
certain  related  claims  as  independent 
actions,  the  exist^i^ce  of  statutory 
deadlines  makes  this  necessary. 
Prohibiting  the  introduction  of 
counterclaims  and  cross-complaints  late 
in  the  complaint  proceeding  will 
prevent  parties  fr^tn  losing  such  claims 
because  they  did  tiot  have  sufficient 
time  during  which  to  substantiate  their 
claims. 


proceeding  to  th^ 
are  unable  to  agr 
of  damages  by  aj 
computation  met 


329.  Upon  an  appropriate  showing  of 
financial  hardship  or  other  pubUc 
interest  factors,  format  and  content 
requirements  shall  be  waived.  In 
addition,  the  staff  will  retain  discretion 
to  take  into  accoimt  the  bimlen  of  most 
of  these  new  requirements  on  a  party 
that  is  a  small  business  entity.  Finally, 
these  rules  apply  only  to  section  208 
complaints  that  are  filed  with  the 
Commission.  Complainants  wishing  to 
assure  themselves  of  the  ability  to 
utilize  full  discovery,  for  example,  are 
not  precluded  from  filing  their 
complaints  in  federal  district  coiut. 

e.  Steps  Taken  to  Wnimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  330.  NAD  proposes  that 
consumers,  especially  pro  se  consumers 
with  disabilities,  be  permitted  to  serve 
complaints  by  facsimile  transmission  or 
Internet.  We  have  rejected  NAD's 
proposal.  We  decline  to  authorize 
service  by  Internet  at  this  time  because 
we  have  received  insufficient  comments 
on  the  issue,  given  the  significance  of 
permitting  electronic  filing  or  service  of 
complaint  pleadings.  This  issue  may  be 
addressed  at  a  later  date,  following 
implementation  of  procedures  pursuant 
to  our  rulemalcing  regarding  the 
electronic  filing  of  docujnents  in 
rulemaking  proceedings.  We  reject 
NAD's  proposal  to  permit  service  of 
complaints  by  facsimile  transmission 
because  we  conclude  that  service  of  the 
complaint  must  be  accomplished  in  the 
most  reliable  manner  possible.  Although 
we  are  permitting  service  of  pleadings 
siibsequent  to  the  complaint  to  be  by 
facsimile  transmission,  such  service 
must  be  accompanied  by  mailed  hard 
copies  in  the  event  of  faulty 
transmission.  Because  we  are  requiring 
the  defendant  to  submit  its  answer 
within  twenty  days  of  receipt  of  the 
complaint  by  the  complainant,  any 
delay  or  imcertainty  in  the  receipt  of  the 
complaint  would  tmduly  infringe  on  the 
defendant's  due  process  rights. 

331.  Some  commenters  suggest 
alternatives  to  the  rules  adopted 
regarding  format  and  content  and 
discovery.  The  NPiiM  had  proposed  that 
information  and  belief  allegations  be 
prohibited.  ACTA,  ATSI,  Bechtel  & 
Cole,  KMC,  MPS,  and  NAD  propose  that 
complainants  be  permitted  to  submit 
allegations  based  on  information  and 
belief  because  some  small  complainants 
and  small  businesses  would  be  unable 
to  obtain  information  in  the  possession 
of  large  defendants.  We  agreed  with 
these  commenters  and  the  rule  we  adopt 
will  permit  information  and  belief 
allegatioiis  if  they  are  made  in  good 
faith  and  the  complainant  states  in  an 


affidavit  why  the  supporting  facts  could 
not  be  reasonably  ascertained. 

332.  ATSI  proposes  that  different.  less 
rigorous  complaint  procedures  be 
implemented  for  complainants  alleging 
violations  of  section  260,  pertaining  to 
the  provision  of  telemessaging  service, 
because  many  of  those  complainants 
would  be  fledgling  small  businesses.    - 
TRA  proposes  special  expedited 
procediu«s  for  resale  carrier 
complainants,  who  may  be  dwarfed  in 
size  and  resoim:es  by  their  underlying 
network  service  providers.  For  the 
following  reasons,  we  decline  to  adopt 
the  proposals  of  ATSI  and  TRA  to 
establish  separate  complaint  procedures 
for  small  business  complainants.  First, 
we  conclude  that  having  separate  sets  of 
procedures  for  certain  types  of 
complaints  would  create  confusion  for 
parties  who  might  be  unclear  as  to 
which  rules  to  jfollow  and  might  even 
lead  to  continuous  and  inadvertent 
violations  of  our  procedural  rules. 
Second,  we  conclude  that  separate 
complaint  procedures  would  permit 
parties  to  exploit  our  rules  by  alleging 
certain  violations  in  order  to  manipulate 
the  time  frame  or  level  of  evidentiary 
support  required  in  a  particular 
complaint.  For  example,  a  complainant 
alleging  that  a  BOC  has  violated  certain 
provisions  of  the  Act  might  be  tempted 
to  add  an  allegation  that  the  BOC  has 
also  failed  to  meet  a  condition  required 
for  approval  for  provision  of  interLATA 
services  in  violation  of  section  271,  in 
order  to  take  advantage  of  the  ninety- 
day  resolution  deadline  mandated  by 
section  271(d)(6)(B),  Third,  to  the  extent 
that  certain  commenters  contend  that 
subjecting  all  complaints  to  exi>edited 
procedures  will  unnecessarily  work 
hardships  on  complainants  and 
defendants  in  cases  without  statutory 
deadlines,  we  note  that  the  Commission 
will  retain  considerable  discretion  to 
accommodate  the  needs  of  parties  in 
cases  where  no  statutory  deadline 
applies.  Finally,' separate  sets  of 
procedures  would  be  administratively 
burdensome  for  the  Commission.  Not 
only  would  it  be  cumbersome  to 
promulgate  separate  sets  of  procedures, 
but  it  would  decrease  staff  efficiency  to 
apply  different  procedural  rules  to 
different  complaints. 

333.  Several  commenters  object  to  the 
complete  prohibition  on  discovery  that 
was  mentioned  in  the  NPRM.  on  the 
grounds  that  small  complainants  might 
be  unable  to  obtain  information  in  the 
sole  possession  of  large  defendant 
carriers.  We  have  taken  these  concerns 
into  account  in  our  rule  which  permits 
parties  to  submit  discovery  requests  to 
be  ruled  upon  by  the  initial  status 
conference.  This  rule  gives  parties. 
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including  small  businesses,  an 
opportunity  to  make  their  cases  for  or 
against  limited  discovery  early  in  the 
proceedings  and  also  limits  each  party's 
ability  to  use  discovery  for  delay  or 
other  purposes  unrelated  to  the  merits 
of  the  dispute.  This  abbreviation  of  the 
discovery  process  and  subsequent 
expedited  complaint  resolution  is 
necessary  to  enable  the  Commission  to 
foster  the  pro-competitive  policies  of  the 
1996  Act  by  resolving  promptly 
marketplace  issues  that  could  impede 
the  development  of  competition  in  the 
telecommunications  field. 

334.  Although  these  amended  rules 
may  place  a  greater  burden  on  a  small 
business  entity  to  provide  better  legal 
and  factual  support  early  in  the  process, 
we  conclude  that  it  does  not 
significantly  alter  the  level  of 
evidentiary  and  legal  support  that 
would  be  ultimately  required  of  parties 
in  formal  complaint  actions  pursuant  to 
the  past  rules.  It  may,  however,  make  it 
more  difHcult  for  complainants, 
including  small  businesses,  to  gather  the 
information  needed  to  prevail  on  Lheir 
complaints.  Potentially  higher  initial 
costs  may  be  somewhat  offset  by  the 
prompt  resolution  of  complaints  and  the 
avoidance  of  protracted  and  costly 
discovery  proceedings  and  briefing 
requirements.  It  has  been  noted,  for 
example,  that  the  overall  litigation  costs 
of  "rocket  docket"  cases  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Virginia  are  lower  than  the  costs  of 
cases  that  take  longer  to  resolve.  Indeed, 
by  requiring  better  and  more  complete 
submissions  earlier  in  the  process,  these 
amended  rules  reduce  the  need  for 
discovery  and  other  information  filings, 
thereby  significantly  reducing  the 
burden  on  small  business  entities. 
Although  the  requirement  for 
certification  of  attempted  settlement  of 
discovery  disputes  may  delay  slightly 
the  filing  of  a  motion  to  compel,  we 
conclude  that  this  requirement  will 
serve  to  settle  or  narrow  many  discovery 
disputes. 

335.  CBT  suggests  that  parties  be 
permitted  to  attend  status  conferences 
by  telephone  conference  call  to  decrease 
burdens  and  expenses  for  parties 
located  outside  of  Washington.  D.C.  We 
agree  and  will  permit  parties  to  attend 
by  telephone  conference  call. 

336.  No  commenters  propose 
alternatives  to  the  damages  proposals  in 
the  NPRM  that  would  both  ease  the 
burden  of  small  businesses  and 
accomplish  the  Commission's 
objectives.  Although  these  damages 
rules  may  require  small  business 
entities  to  postpone  litigation  of 
damages  issues,  any  increased  costs  will 
be  somewhat  offset  by  the  prompt 


resolution  of  the  liability  issues  in 
complaints  and  the  avoidance  of 
protracted  and  costly  discovery 
proceedings  and  briefing  requirements 
in  the  initial  proceeding.  Permitting 
parties  with  a  settlement  period  during 
a  damages  phase  can  contribute  to 
parties  reaching  a  mutually  satisfactory 
solution.  The  bond  and  escrow  account 
requirements  w:ould  only  be 
implemented  in  certain  situations, 
based  upon  staff  consideration  of 
several  factors,  including  the  balance  of 
hardships  between  the  complainant  and 
defendant. 

337.  As  noted,  upon  an  appropriate 
showing  of  financial  hardship  or  other 
public  interest  factors,  format  and 
content  requirements  shall  be  waived. 
APCC  and  NYNEX  propose  specific 
revenue  levels  that  would  qualify  a 
party  to  be  eligible  for  a  good  cause 
waiver.  GST.  KMC.  and  MPS  suggest 
having  parties  complete  a  "waiver" 
form  which  would  contain  a  statement 
of  financial  hardship.  We  conclude  that 
waiver  requests  shall  be  considered  on 
a  case-by-case-basis  and  should  not  be 
limited  to  financial  hardship  reasons. 
Such  discretion  to  grant  waivers  of  the 
format  and  content  requirements  based 
on  financial  hardship  and  other  public 
interest  factors  will  ensure,  pursuant  to 
section  208.  that  "any  person"  has  the 
right  to  complain  to  the  Commission 
about  acts  or  omissions  by  a  carrier  that 
contravene  the  Act.  For  this  reason,  we 
do  not  agree  with  APCC  or  NYNEX  that 
financial  hardship  should  be 
determined  solely  based  on  set  revenue 
or  asset  levels.  The  range  of  potential 
complainants  under  section  208  is  broad 
and  may  include  individuals,  state 
commissions,  municipalities, 
associations,  and  other  entities  of  all 
forms  and  sizes.  Likewise,  the  size  and 
makeup  of  defendant  carriers  will  vary 
greatly.  Thus  we  conclude  that  waiver 
determinations  should  be  made  on  a 
case-by-case  basis.  The  Commission 
shall  make  every  effort  to  apply  its 
discretion  in  a  consistent  and  fair 
manner  to  strike  an  appropriate  balance 
between  strict  compliance  with  the 
rules  and  the  needs  of  certain  parties  for 
more  lenient  requirements  and 
timetables.  APCC  also  suggests  that  a 
party  that  receives  a  good  cause  waiver 
should  also  be  granted  relief  from 
discovery  limitations.  We  conclude  that 
the  Commission  shall  have  discretion  to 
waive  or  modify  some  or  all  of  its  rules 
as  appropriate  when  a  waiver  is  granted 
for  good  cause  shown. 

338.  MPS.  GST.  and  USTA 
additionally  suggest  that  the 
Commission  promulgate  model  or  form 
complaints  or  pleadings  for  pro  se 
parties.  We  find  that  §  1.721(b)  of  the 


rules  contains  a  suggested  format  for 
formal  complaints  that  is  clear  and 
explicit  and  that  no  further  form 
complaints  or  model  pleadings  for  pro 
se  complainants  are  necessary. 
Furthermore,  the  Enforcement  Division 
of  the  Common  Carrier  Bureau  currently 
provides,  via  the  Internet,  direct 
mailings,  and  public  reference  room 
access,  a  fact  sheet  designed  to  instruct 
consumers  on  how  to  file  a  formal 
complaint  with  the  Commission. 
Finally,  we  conclude  that  the  range  of 
subjects  that  could  conceivably  be 
contained  within  a  pleading  is  too  broad 
for  a  model  pleading  form  to  be  of  much 
utility  to  pro  se  parties. 

339.  Overall,  we  conclude  that  there 
will  be  a  significant  positive  economic 
impact  on  small  entity  carriers  that,  as 
a  result  of  this  rulemaking,  will  find 
their  complaints  resolved  expeditiously. 
The  establishment  of  these  rules  of 
practice  and  procedure  shall,  by 
providing  a  forum  for  prompt  resolution 
of  complaints  of  unreasonable, 
discriminatory,  or  otherwise  unlawful 
conduct  by  BOCs  £nd  other 
telecommunications  carriers,  will  foster 
robust  competition  in  all 
telecommunications  markets. 

/.  Report  to  Congress.  340.  The 
Commission  will  send  a  copy  of  the 
Amendment  of  Rules  Governing 
Procedures  To  Be  Followed  When 
Formal  Complaints  Are  Filed  Against 
Common  Carriers,  Report  and  CDrder, 
including  this  FRFA.  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C.  801 
(a)(1)(A).  A  siunmary  of  this  Report  and 
Order  and  this  FRFA  will  also  be 
published  in  the  Federal  Register,  see  5 
U.S.C.  604(b).  and  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Ordering  Clauses 

341.  Accordingly,  It  is  ordered  that 
pursuant  to  sections  1,  4,  201-205, 208, 
260,  271,  274,  and  275  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 154.  201-205. 
208.  260,  271,  274,  and  275,  the 
policies,  rules,  and  requirements  set 
forth  herein  are  adopted. 

342.  It  is  further  ordered  that  47  CFR 
Parts  0  and  1.  Are  amended  as  set  forth 
below  effective  March  18, 1998. 

343.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs 
Shall  send  a  copy  of  this  Report  and 
Order,  including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  Pub.  L.  96-354.  94  Stat. 
1164.  5  U.S.C.  601.  et  seq.  (1981). 
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344.  The  Repoft  and  Order  Is  adopted, 
and  the  requiren^^nts  contained  herein 
v\rill  become  effej:iive  March  18, 1998. 

List  of  Subjects 

47CFRPartO 

Organization  apd  functions 
(Government  ageMdes). 

47  CFR  Part  1 

CommunicaticMs  common  carriers. 
Federal  Communications  Commission. 
MagaJie  Roman  SiJ|u, 
Secretary. 

Rule  Qianges 

Parts  0  and  1  oJFftitle  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  0-COMM  isiON 
ORGANIZATION  ^ 

1.  The  authority)  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  51  f48  Stat.  1068,  as 
amended,  47  U.S.Cj  {155,  225,  unless 
otherwise  noted. 


2.  Section  0.291 
revising  paragra; 
follows: 


is  amended  by 
(d)  to  read  as 


S  0.291    Authority  deiegatad. 

.        .        .        II       * 

(d)  Authority  U^  \designate  for  hearing. 
The  Chief,  Commi^n  Carrier  Bureau 
shall  not  have  authority  to  designate  for 
hearing  any  formal  complaints  which 
present  novel  qu^^tions  of  law  or  policy 
which  cannot  be  molved  under 
outstanding  precedents  or  guidelines. 
The  Chief,  Common  Carrier  fiiu^au 
shall  not  have  authority  to  designate  for 
hearing  any  appliqations  except 
applications  for  facilities  where  the 
issues  presented  ralate  solely  to  whether 
the  applicant  hasjdomplied  with 
outstanding  precedents  and  guidelines. 


PART  1— PRACTtOE  AND 
PROCEDURE 


3.  The  authorit]' 
continues  to  read 

Authority:  47  U.S 
309(j)  unless  otherv)|j 

4.  Section  1.47 
paragraphs  (b)  an^ 
paragraph  (h)  to 


citation  for  Part  1 
s  follows: 


I 


151.154,303,  and 
se  noted. 

amended  by  revising 
(d),  and  adding  new  . 
d  as  follows: 


S1.47   Service  of  d^uments  and  proof  of 
servloe. 


• 


(b)  Where  any  pMrson  is  required  to 
serve  any  document  filed  with  the 
Commission,  service  shall  be  made  by 
that  person  or  by  1 1  s  representative  on 


or  before  the  day  on  which  the 
dociunent  is  filed. 

*  •        •        •        * 

(d)  Except  in  formal  complaint 
proceedings  against  common  carriers 
under  §§  1.720  through  1.736, 
documents  may  be  served  upon  a  party, 
his  attorney,  or  other  duly  constituted 
agent  by  delivering  a  copy  or  by  mailing 
a  copy  to  the  last  known  address.  See 
§1.736. 

•  *        •        •        « 

(h)  Every  common  carrier  subject  to 
the  Communications  Act  of  1934,  as 
amended,  shall  designate  an  agent  in  the 
District  of  Columbia,  and  may  designate 
additional  agents  if  it  so  chooses,  upon 
whom  service  of  all  notices,  process, 
orders,  decisions,  and  requirements  of 
the  Commission  may  be  made  for  and 
on  behalf  of  said  carrier  in  any 
proceeding  before  the  Commission. 
Such  designation  shall  include,  for  both 
the  carrier  and  its  designated  agents,  a 
name,  business  address,  telephone  or 
voicemail  number,  facsimile  number, 
and,  if  available,  Internet  e-mail 
address.  The  carrier  shall  additionally 
list  any  other  names  by  which  it  is 
known  or  under  which  it  does  business, 
and,  if  the  carrier  is  an  affiliated 
company,  the  parent,  holding,  or 
management  company.  Such 
information  shall  be  filed  with  the 
Formal  Complaints  and  Investigations 
Branch  of  the  Common  Carrier  Biu'eau. 
Carriers  must  notify  the  Commission 
within  one  week  of  any  changes  in  their 
information.  A  paper  copy  of  this 
designation  list  shall  be  maintained  in 
the  Office  of  the  Secretary  of  the 
Commission.  Service  of  any  notice, 
process,  orders,  decisions  or 
requirements  of  the  Commission  may  be 
made  upon  such  carrier  by  leaving  a 
copy  thereof  with  such  designated  agent 
at  his  office  or  usual  place  of  residence. 
If  a  carrier  fails  to  designate  such  an 
agent,  service  of  any  notice  or  other 
process  in  any  proceeding  before  the 
Commission,  or  of  any  order,  decision, 
or  requirement  of  the  Commission,  may 
be  made  by  posting  such  notice, 
process,  order,  requirement,  or  decision 
in  the  Office  of  the  Secretary  of  the 
Commission. 

5.  Section  1.720  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (h)  and  adding  paragraph  (j) 
to  read  as  follows: 

§1.720    General  pleading  requirements. 

Formal  complaint  proceedings  are 
generally  resolved  on  a  written  record 
consisting  of  a  complaint,  answer,  and    - 
joint  statement  of  stipulated  facts, 
disputed  facts  and  key  legal  issues, 
along  with  all  associated  affidavits. 


exhibits  and  other  attachments. 
Commission  proceedings  may  also 
reqtiire  or  permit  other  written 
submissions  such  as  briefs,  written 
interrogatories,  and  other 
,  supplementary  documents  or  pleadings. 
All  written  submissions,  both 
substantively  and  procedurally,  must 
conform  to  the  following  standards: 

(h)  Specific  reference  shall  be  made  to 
any  tariff  provision  relied  on  in  support 
of  a  claim  or  defense.  Copies  of  relevant 
tariffs  or  relevant  portions  of  tariffs  that 
are  referred  to  or  relied  upon  in  a 
complaint,  answer,  or  other  pleading 
shall  be  appended  to  such  complaint, 
answer,  or  other  pleading. 
*        •        •        •        • 

(j)  Pleadings  shall  identify  the  name, 
address,  telephone  number,  and 
facsimile  transmission  number  for  either 
the  filing  party's  attorney  or,  where  a 
party  is  not  represented  by  an  attorney, 
the  filing  party. 

6.  Section  1.721  is  amended  by 
revising  paragraphs  {a)(5).  (a)(6).  (a)(7). 
(a)(8)  and  adding  paragraphs  (a)(9), 
(a)(10).  (a)(ll).  (a)(l2).  (a)(13).  (a)(14),  (c) 
and  (d)  to  read  as  follows: 

§1.721    l^onnat  and  content 

(a)*  •  • 

(5)  A  complete  statement  of  facts 
which,  if  proven  true,  would  constitute 
such  a  violation.  All  material  facts  must 
be  supported,  piusuant  to  the 
requirements  of  §  1.720(c)  and 
paragraph  (a)(ll)  of  this  section,  by 
relevant  affidavits  and  documentation, 
including  copies  of  relevant  written 
agreements,  offers,  counter-offers, 
denials,  or  other  related 
correspondence.  The  statement  of  facts 
shall  include  a  detailed  explanation  of 
the  manner  and  time  period  in  which  a 
defendant  has  allegedly  violated  the 
Act,  Commission  order,  or  Commission 
rule  in  question,  including  a  full 
identification  or  description  of  the 
communications,  transmissions, 
services,  or  other  carrier  conduct 
complained  of  and  the  nature  of  any 
injury  allegedly  sustained  by  the 
complainant.  Assertions  based  on 
information  and  belief  are  expressly 
prohibited  unless  made  in  good  faith 
and  accompanied  by  an  affidavit 
explaining  the  basis  for  the  plaintiffs 
belief  and  why  the  complainant  could 
not  reasonably  ascertain  the  facts  from 
the  defendant  or  any  other  source; 

(6)  Proposed  findmgs  of  fact, 
conclusions  of  law,  and  legal  analysis 
relevant  to  the  claims  and  arguments  set 
forth  in  the  complaint; 

(7)  The  relief  sought,  including 
recovery  of  damages  and  the  amount  of 
damages  claimed,  if  known; 


1036        Federal  Regiater  /  Vol.  63,  No.  4  /  Wednesday,  January  7,  1998  /  Rules  and  Regulations 


(8)  Certification  that  the  complainant 
has,  in  good  faith,  discussed  or 
attempted  to  discuss,  the  possibility  of 
settlement  with  each  defendant  prior  to 
the  filing  of  the  formal  complaint.  Such 
certification  shall  include  a  statement 
that,  prior  to  the  filing  of  the  complaint, 
the  complainant  mailed  a  certified  letter 
outlining  the  allegations  that  form  the 
basis  of  the  complaint  it  anticipated 
filing  with  the  Commission  to  the 
defendant  carrier  that  invited  a  response 
within  a  reasonable  period  of  time  and 

a  brief  siunmary  of  all  additional  steps 
taken  to  resolve  the  dispute  prior  to  the 
filing  of  the  formal  complaint.  If  no 
additional  steps  were  taken,  such 
certificate  shall  state  the  reason(s)  why 
the  complainant  believed  such  steps 
would  be  fruitless: 

(9)  Whether  a  separate  action  has  been 
filed  with  the  Commission,  any  court,  or 
other  government  agency  that  is  based 
on  the  same  claim  or  same  set  of  facts, 
in  whole  or  in  part,  or  whether  the 
complaint  seeks  prospective  rehef 
identical  to  the  reUef  proposed  or  at 
issue  in  a  notice-and-comment 
proceeding  that  is  concurrently  before 
the  Commission; 

(10)  An  information  designation 
containing: 

(i)  The  name,  address,  and  position  of 
each  individual  believed  to  have 
firsthand  knowledge  of  the  facts  alleged 
with  particularity  in  the  complaint, 
along  with  a  description  of  the  facts 
within  any  such  individual's 
knowledge: 

(ii)  A  description  of  all  documents, 
data  compilations  and  tangible  things  in 
the  complainant's  possession,  custody, 
or  control,  that  are  relevant  to  the  facts 
alleged  with  particularity  in  the 
complaint.  Such  description  shall 
include  for  each  document: 

(A)  The  date  it  was  prepared,  mailed, 
transmitted,  or  otherwise  disseminated; 

(B)  The  author,  preparer,  or  other 
source; 

(C)  The  recipient(s)  or  intended 
recipient(s); 

(D)  Its  physical  location;  and 

(E)  A  description  of  its  relevance  to 
the  matters  contained  in  the  complaint; 
and 

(iii)  A  complete  description  of  the 
manner  in  which  the  complainant 
identified  all  persons  with  information 
and  designated  all  documents,  data 
compilations  and  tangible  things  as 
being  relevant  to  the  dispute,  including, 
but  not  limited  to,  identifying  the 
individual(s)  that  conducted  the 
information  search  and  the  criteria  used 
to  identify  such  persons,  documents, 
data  compilations,  tangible  things,  and 
information; 


,VC 


(11)  Copies  of  all  affidavits, 
documents,  data  compilations  and 
tangible  things  in  the  complainant's 
possession,  custody,  or  control,  upon 
which  the  complainant  reUes  or  intends 
to  rely  to  support  the  facts'alleged  and 
legal  argimients  made  in  the  complaint; 

(12)  A  completed  Formal  Complaint 
Intake  Form; 

(13)  Verification  of  the  filing  payment 
required  under  §  1.1105(l)(c)  or  (d);  and 

(14)  A  certificate  of  service. 

(c)  Where  the  complaint  is  filed 
pursuant  to  §  47  U.S.C.  §  271(d)(6)(B), 
the  complainant  shall  clearly  indicate 
whether  or  not  it  is  willing  to  waive  the 
ninety-day  resolution  deadline 
contained  within  47  U.S.C.  271(d)(6)(B), 
in  accordance  with  the  requirements  of 
§  1.736. 

(d)  The  complainant  may  petition  the 
staff,  pursuant  to  §  1.3,  for  a  waiver  of 
any  of  the  requirements  of  this  section. 
Such  waiver  may  be  granted  for  good 
cause  shown. 

Section  1.722  is  revised  to  read  as 
follows: 

SI  .722    Damages. 

(a)  In  a  case  where  recovery  of 
damages  is  sought,  the  complaint  shall 
contain  a  clear  and  imequivocai  request 
for  damages  and  appropriate  allegations 
in  support  of  such  claim  in  accordance 
with  the  requirements  of  paragraph  (c) 
of  this  section. 

(b)  Damages  will  not  be  awarded  upon 
a  complaint  unless  specifically 
requested.  Damages  may  be  awarded, 
however,  upon  a  supplemental 
complaint  that  complies  fiiUy  with  the 
requirement  of  paragraph  (c)  of  this 
section,  based  upon  a  finding  of  liability 
by  the  Commission  in  the  original 
proceeding.  Provided  that: 

(1)  If  recovery  of  damages  is  first 
sought  by  supplemental  complaint,  such 
supplemental  compaUnt  must  be  filed 
within,  and  recovery  is  limited  to,  the 
statutory  Umitations  contained  in 
section  415  of  the  Commimications  Act; 

(2)  If  recovery  of  damages  is  clearly 
and  unequivocally  requested  in  the 
original  complaint,  by  identification  of 
the  claim  giving  rise  to  the  damages  and 
a  general  statement  of  the  natiu«  of  the 
injury  suffered,  such  claim  for  damages 
shall  relate  back  to  the  filing  date  of  the 
original  formal  complaint  if: 

(i)  The  complainant  clearly  states  in 
the  original  complaint  that  it  chooses  to 
have  liability  and  prospective  relief 
issues  resolved  prior  to  the 
consideration  of  damages  issues;  and 

(ii)  The  complainant  files  its 
supplemental  complaint  for  damages 
within  sixty  days  after  public  notice  (as 


defined  in  §  1.4(b))  of  a  decision  on  the 
merits  of  the  original  complaint. 

(3)  Where  a  complainant  voluntarily 
elects  to  seek  the  recovery  of  damages 
upon  a  supplemental  complaint  in 
accordance  with  the  requirements  of 
paragraph  (b)(2)  of  this  section,  the 
Conunission  will  resolve  the  liability 
complaint  within  anyepplicable 
complaint  resolution  deadlines 
contained  in  the  Act  and  defer 
adjudication  of  the  damages  complaint 
until  after  the  liability  complaint  has 
been  resolved. 

(c)  In  all  cases  in  w.hich  recovery  of 
damages  is  sought,  it  shall  be  the 
responsibiUty  of  the  complainant  to 
include,  within  either  the  complaint  or 
the  supplemental  complaint  for 
damages  filed  in  accordance  with 
paragraph  (b)  of  this  section,  either: 

(1)  A  computation  of  each  and  every 
category  of  damages  for  which  recovery  " 
is  sought,  along  with  an  identification  of 
all  relevant  documents  and  materials  or 
such  other  evidence  to  be  used  by  the 
complainant  to  determine  the  amoimt  of 
such  damages;  or 

(2)  An  explanation  of: 

(i)  The  information  not  in  tbe 
I}ossession  of  the  complainingjiarty  that 
is  necessary  to  develop  a  detailed 
computation  of  damages; 

(ii)  Why  such  information  is 
unavailable  to  the  complaining  party; 

(iii)  The  factual  basis  the  complainant 
has  for  believing  that  such  evidence  of 
damages  exists;  and 

(iv)  A  detailed  outline  of  the 
methodology  that  would  be  used  to 
create  a  computation  of  damages  with 
such  evidence. 

(d)  Where  a  complainant  voluntarily 
elects  to  seek  the  recovery  of  damages 
upon  a  supplemental  complaint  in 
accordance  with  the  requirements  of 
paragraph  (b)(2)  of  this  section,  the 
following  procedures  may  apply  in  the 
event  that  the  Commission  determines  * 
that  the  defendant  is  liable  based  upon 
its  review  of  the  original  complaint: 

(1)  Issues  concerning  the  amount,  if 
any,  of  damages  may  be  either 
designated  by  the  Bureau  for  hearing 
before,  or,  if  the  parties  agree,  submitted 
for  mediation  to,  a  Commission 
Administrative  Law  Judge.  Such 
Administrative  Law  Judge  shall  be 
chosen  in  the  following  manner     • 

(i)  By  agreement  of  the  parties  and  the 
Chief  Administrative  Law  Judge;  or 

(ii)  In  the  absence  of  such  agreement, 
the  Chief  Administrative  Law  Judge 
shall  designate  the  Administrative  Law 
Judge. 

(2)  The  Commission  may,  in  its 
discretion,  order  the  defendant  either  to 
post  a  bond  for,  or  deposit  into  an 
interest  bearing  escrow  accoimt,  a  sum 
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equal  to  the  ambiint  of  damages  which 
the  Commissioq  iBnds,  upon 
preliminary  inv^gation,  is  likely  to  be 
ordered  after  th^lissue  of  damages  is 
fiilly  Utigated,  or;  some  lesser  simi  which 
may  be  appropriate,  provided  the 
Commission  finqs  that  the  grant  of  this 
relief  is  favored  jon  balance  upon 
consideration  of  the  following  factors: 

(i)  The  complunant's  potential 
irreparable  injur  in  the  absence  of  such 
deposit;  J 

(ii)  The  extend  :o  which  damages  can 
be  accurately  calculated; 

(iii)  The  balankie  of  the  hardships 
between  the  complainant  and  the 
defendant;  and  ]  \ 

(iv)  Whether  public  interest 
considerations  favor  the  posting  of  the 
bond  or  ordering  of  the  deposit. 

(3)  The  ConuniJBsion  may,  in  its 
discretion,  suspehd  ongoing  damages 
proceedings  for  fourteen  days,  to 
provide  the  parties  with  a  time  within 
which  to  pursue  $ettlement  negotiations 
and/or  alternative  dispute  resolution 
procedures.        [ 

(4)  The  Commission  may,  in  its 
discretion,  end  di^judication  of  damages 
with  a  determinf  tion  of  the  sufficiency 
of  a  damages  computation  method  or 
formula.  No  sudjij  method  or  formula 
shall  contain  a  provision  to  offset  any 
claim  of  the  defendant  against  the 
complainant.  Thjei  parties  shall  negotiate 
in  good  faith  to  reach  an  agreement  on 
the  exact  amount  of  damages  pursuant 
to  the  Commission-mandated  method  or 
formula.  Within  thirty  days  of  the 
release  date  of  the  damages  order, 
parties  shall  submit  jointly  to  the 
Commission  either: 

(i)  A  statement  detaiUng  the  parties' 
agreement  as  to  tbe  amount  of  damages; 

(ii)  A  statemenjtlthat  the  parties  are 
continuing  to  ne^ptiate  in  good  faith 
and  a  request  th^t  the  parties  be  given 
an  extension  of  titne  to  continue 
negotiations;  or  ' '. 

(lii)  A  statement  detailing  the  bases 
for  the  continuiny  dispute  and  the 
reasons  why  no  Mreement  can  be 
reached.  ! ' 

8.  Section  1.724  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  and 
adding  new  para^phs  (f),  (g),  (h),  (i), 
and  ())  to  read  as^llows: 

S  1.724    Answers. 

(a)  Any  carrier 
a  formal  complai 
answer  such  eomji 
prescribed  under 
twenty  days  of 
complaint  by  the 
otherwise  direct 

(b)  The  answer 
complainant  and 
and  completely 


Upon  which  a  copy  of 
rjt  is  served  shall 
"'laint  in  the  manner 
s  section  within 
ice  of  the  formal 
omplainant,  unless 
by  the  Commission, 
hall  advise  the 
die  Commission  fully 
0 1  the  nature  of  any 


defianse,  and  shall  respond  specifically 
to  all  material  allegations  of  the 
complaint.  Every  effort  shall  be  made  to 
narrow  the  issues  in  the  answer.  The 
defendant  shall  state  concisely  its 
defenses  to  each  claim  asserted  and 
shall  admit  or  deny  the  averments  on 
which  the  complainant  relies  and  state 
in  detail  the  basis  for  admitting  or 
denying  such  averment.  General  denials 
are  prohibited.  If  the  defendant  is 
without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth 
of  an  averment,  the  defendant  shall  so 
state  and  this  has  the  effect  of  a  denial. 
When  a  defiandant  intends  in  good  faith 
to  deny  only  part  of  an  averment,  the 
defendant  shall  specify  so  much  of  it  as 
is  true  and  shall  deny  only  the 
remainder.  The  defendant  may  deny  the 
allegations  of  the  complaint  as  specific 
denials  of  either  designated  averments 
or  paragraphs. 

(c)  The  answer  shall  contain  proposed 
findings  of  fact,  conclusions  of  law.  and 
legal  analysis  relevant  to  the  claims  and 
argiunents  set  forth  in  the  answer. 
***** 

(f)  The  answer  shall  include  an 
information  designation  containing: 

(1)  The  name,  address,  and  position  of 
each  individual  believed  to  have 
firsthand  knowledge  of  the  facts  alleged 
with  particularity  in  the  answer,  along 
with  a  description  of  the  facts  within 
any  such  individual's  knowledge; 

(2)  A  description  of  all  documents, 
data  compilations  and  tangible  things  in 
the  defendant's  possession,  custody,  or 
control,  that  are  relevant  to  the  facts 
alleged  with  particularity  in  the  answer. 
Such  description  shall  include  for  each 
document: 

(i)  The  date  it  was  prepared,  mailed, 
transmitted,  or  otherwise  disseminated; 

(ii)  The  author,  preparer,  or  other 
soim»: 

(iii)  The  recipient(s)  or  intended 
recipient(s); 

(iv)  Its  physical  location;  and 

(v)  A  description  of  its  relevance  to 
the  matters  in  dispute. 

(3)  A  complete  description  of  the 
manner  in  which  the  defendant 
identified  all  persons  with  information 
and  designated  all  dociunents,  data 
compilations  and  tangible  things  as 
being  relevant  to  the  dispute,  including, 
but  not  limited  to,  identifying  the 
individual(s)  that  conducted  the 
information  search  and  the  criteria  used 
to  identify  such  persons,  documents, 
data  compilations,  tangible  things,  and 
information; 

(g)  The  answer  shall  attach  copies  of 
all  affidavits,  documents,  data 
compilations  and  tangible  things  in  the 
defendant's  possession,  custody,  or 


control,  upon  which  the  defendant 
reUes  or  intends  to  rely  to  support  the 
facts  alleged  and  legal  argiunents  made 
in  the  answer. 

(h)  The  answer  shall  contain 
certification  that  the  defendant  has,  in 
good  faith,  discussed  or  attempted  to 
discuss,  the  possibility  of  settlement 
with  the  complainant  prior  to  the  filing 
of  the  formal  complaint.  Such, 
certification  shall  include  a  brief 
summary  of  all  steps  taken  to  resolve 
the  dispute  prior  to  the  filing  of  the 
formal  complaint.  If  no  such  steps  were 
taken,  such  certificate  shall  state  the 
reason(s)  why  the  defendant  believed 
such  steps  would  be  fruitless; 

(i)  Where  the  complaint  is  filed 
pursuant  to  47  U.S.C.  271(d)(6)(B),  the 
defendant  shall  clearly  indicate  its 
willingness  to  waive  the  90-day 
resolution  deadline  contained  within  47 
U.S.C.  271(d)(6)(B),  in  accordance  with 
the  requirements  of  §  1.736. 

(j)  The  defendant  may  petition  the 
staff,  pursuant  to  §  1.3,  for  a  waiver  of 
any  of  the  requirements  of  this  section. 
Such  waiver  may  be  granted  for  good 
cause  shown. 

9.  Section  1.725  is  revised  to  read  as 
follows: 

S 1 .725    Cross  oomplstnts  and 
counlsfc  Islnis. 

Cross-complaints  seeking  any  relief 
within  the  jurisdiction  of  the 
Commission  against  any  carrier  that  is  a 
party  (complainant  or  defendant)  to  that 
prooeeding  are  expressly  prohibited. 
Any  claim  that  might  otherwise  meet 
the  requirements  of  a  cross-complaint 
may  be  filed  as  a  separate  complaint  in 
accordance  with  §§  1.720  through  1.736. 
For  purposes  of  this  subpart,  the  term 
"cross-complaint"  shall  include 
counterclaims. 

10.  Section  1.726  is  revised  to  read  as 
follows: 

f  1.726    Hspllss. 

(a)  Within  three  days  after  service  of 
an  answer  containing  affirmative 
defenses  presented  in  accordance  with 
the  requirements  of  §  1.724(e),  a 
complainant  may  file  and  serve  a  reply 
containing  statements  of  relevant, 
material  facts  that  shall  be  responsive  to 
only  those  specific  factual  allegations 
made  by  the  defendant  in  support  of  its 
affirmative  defenses.  Replies  which 
contain  other  allegations  or  argiunents 
will  not  be  accepted  or  considered  by 
the  Commission. 

(b)  Failure  to  reply  to  an  affirmative 
defense  shall  be  deemed  an  admission 
of  such  affirmative  defense  and  of  any 
facts  supporting  such  affirmative 
defense  that  are  not  specifically 
contradicted  in  the  complaint. 
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(c)  The  reply  shall  contain  proposed 
findings  of  fact,  conclusions  of  law,  and 
legal  analysis  relevant  to  the  claims  and 
arguments  set  forth  in  the  reply. 

(d)  The  reply  shall  include  an 
information  designation  containing: 

(1)  The  name,  address  and  position  of 
each  individual  believed  to  have 
firsthand  knowledge  about  the  facts 
alleged  with  particularity  in  the  reply, 
along  with  a  description  of  the  facts 
within  any  such  individual's 
knowledge. 

(2)  A  description  of  all  documents, 
data  compilations  and  tangible  things  in 
the  complainant's  possession,  custody, 
or  control  that  are  relevant  to  the  facts 
alleged  with  particularity  in  the  reply. 
Such  description  shall  include  for  each 
dociunent: 

(i)  The  date  prepared,  mailed, 
transmitted,  or  otherwise  disseminated; 

(ii)  The  author,  preparer,  or  other 
source; 

(iii)  The  recipient(s)  or  intended 
recipient(s); 

(iv)  Its  physical  location;  and 

(v)  A  description  of  its  relevance  to 
the  matters  in  dispute. 

(3)  A  complete  description  of  the 
manner  in  which  the  complainant 
identified  all  persons  with  information 
and  designated  all  documents,  data 
compilations  and  tangible  things  as 
being  relevant  to  the  dispute,  including, 
but  not  limited  to,  identifying  the 
individual(s)  that  conducted  the 
information  search  and  the  criteria  used 
to  identify  such  persons,  docimients, 
data  compilations,  tangible  things,  and 
information; 

(e)  The  reply  shall  attach  copies  of  all 
affidavits,  documents,  data  compilations 
and  tangible  things  in  the  complainant's 
possession,  custody,  or  control  upon 
which  the  complainant  relies  or  intends 
to  rely  to  support  the  facts  alleged  and 
legal  argiunents  made  in  the  reply. 

(f)  The  complainant  may  petition  the 
staff,  pursuant  to  §  1.3,  for  a  waiver  of 
any  of  the  requirements  of  this  section. 
Such  waiver  may  be  granted  for  good 
cause  shown. 

Section  1.727  is  amended  by  revising 
paragraphs  (b),  (c),  (d),  and  (e)  and 
adding  new  paragraphs  (gj  and  (h)  to 
read  as  follows: 

f  1.727    Motions. 


(b)  All  dispositive  motions  shall 
contain  proposed  findings  of  fact  and 
conclusions  of  law,  with  supporting 
legal  analysis,  relevant  to  the  contents  of 
the  pleading.  Motions  to  compel 
discovery  must  contain  a  certification 
by  the  moving  party  that  a  good  faith 
attempt  to  resolve  the  dispute  was  made 
prior  to  filing  the  motion.  All  facts 


relied  upon  in  motions  must  be 
supported  by  dociunentation  or 
affidavits  pursuant  to  the  requirements 
of  §  1.720(c),  except  for  those  facts  of 
which  official  notice  may  be  taken. 

(c)  The  moving  party  snail  provide  a 
proposed  order  for  adoption,  which 
appropriately  incorporates  the  basis 
therefor,  including  proposed  findings  of. 
fact  and  conclusions  of  law  relevant  to 
the  pleading.  The  proposed  order  shall 
be  clearly  marked  as  a  "Proposed 
Order."  The  proposed  order  shall  be 
submitted  both  as  a  hard  copy  and  on 
computer  disk  in  accordance  with  the 
requirements  of  §  1.734(d).  Where 
appropriate,  the  proposed  order  format 
should  conform  to  that  of  a  reported 
FCC  order. 

(d)  Oppositions  to  any  motion  shall  be 
accompanied  by  a  proposed  order  for 
adoption,  which  appropriately 
incorporates  the  basis  therefor, 
including  proposed  findings  of  fact  and 
conclusions  of  law  relevant  to  the 
pleading.  The  proposed  order  shall  be 
clearly  captioned  as  a  "Proposed 
Order."  The  proposed  order  shall  be 
submitted  both  as  a  hard  copy  and  on 
computer  disk  in  accordance  with  the 
requirements  of  §  1.734(d).  Where 
appropriate,  the  proposed  order  format 
should  conform  to  that  of  a  reported 
FCC  order. 

(e)  Oppositions  to  motions  may  be 
filed  and  served  within  five  business 
days  after  the  motion  is  filed  and  served 
and  not  after.  Oppositions  shall  be 
limited  to  the  specific  issues  and 
allegations  contained  in  such  motion; 
when  a  motion  is  incorporated  in  an 
answer  to  a  complaint,  the  opposition  to 
such  motion  shall  not  address  any 
issues  presented  in  the  answer  that  are 
not  also  specifically  raised  in  the 
motion.  Failure  to  oppose  any  motion 
may  constitute  grounds  for  granting  of 
the  motion. 

*        *        •        •        • 

(g)  Motions  seeking  an  order  that  the 
allegations  in  the  complaint  be  made 
more  definite  and  certain  are  prohibited. 

(h)  Amendments  or  supplements  to 
complaints  to  add  new  claims  or 
requests  for  relief  are  prohibited.  Parties 
are  responsible,  however,  for  the 
continuing  accuracy  and  completeness 
of  all  information  and  supporting 
authority  furnished  in  a  pending 
complaint  proceeding  as  required  under 
§1.720(g}. 

2.  Section  1.729  is  revised  to  read  as 
follows: 

{1.729    Dieeovery. 

(a)  A  complainant  may  file  with  the 
Commission  and  serve  on  a  defendant, 
concurrently  with  its  complaint,  a 
request  for  up  to  ten  written 


interrogatories.  A  defendant  may  file 
with  the  Commission  and  serve  aa  a 
complainant,  during  the  period  starting 
with  the  service  of  the  complaint  and 
ending  with  the  service  of  its  answer,  a 
request  for  up  to  ten  written 
interrogatories.  A  complainant  may  file 
with  the  Commission  and  serve  on  a 
defendant,  within  three  calendar  days  of 
service  of  the  defendant's  answer,  a 
request  for  up  to  five  written 
interrogatories.  Subparts  of  any 
interrogatory  will  be  counted  as  separate 
interrogatories  for  purposes  of 
compliance  with  this  limit.  Requests  for 
interrogatories  filed  and  served 
pursuant  to  this  procedure  may  be  used 
to  seek  discovery  of  any  non-privileged 
matter  that  is  relevant  to  the  material 
facts  in  dispute  in  the  pending 
proceeding,  provided,  however,  that 
requests  for  interrogatories  filed  and 
served  by  a  complainant  after  service  of 
the  defendant's  answer  shall  be  limited 
in  scope  to  specific  factual  allegations 
made  by  the  defendant  in  support  of  its 
affirmative  defenses.  This  procedure 
may  not  be  employed  for  the  purpose  of 
delay,  harassment  or  obtaining 
information  that  is  beyond  the  scope  of 
permissible  inquiry  related  to  the 
material  facts  in  dispute  in  the  pending 
proceeding. 

(b)  Requests  for  interrogatories  filed 
and  served  pursuant  to  paragraph  (a)  of 
this  section  shall  contain  a  listing  of  the 
interrogatories  requested  and  an 
explanation  of  why  the  information 
sought  in  each  interrogatory  is  both 
necessary  to  the  resolution  of  the 
dispute  and  not  available  fit>m  any  other 
source. 

(c)  A  responding  party  shall  file  with 
the  Commission  and  serve  on  the 
propounding  party  any  opposition  and 
objections  to  the  requests  for 
interrogatories  as  follows: 

(1)  By  the  defendant,  within  ten 
calendar  days  of  service  of  the  requests 
for  interrogatories  served 
simultaneously  with  the  complaint  and 
within  five  calendar  days  of  the  requests 
for  interrogatories  served  following 
service  of  the  answer; 

(2)  By  the  complainant,  within  five 
calendar  days  of  service  of  the  requests 
for  interrogatories;  and 

(3)  In  no  event  less  than  three 
calendar  days  prior  to  the  initial  status 
conference  as  provided  for  in  §  1.733(a). 

(d)  Conunission  staff  will  consider  the 
requests  for  interrogatories,  properly 
filed  and  served  piusuant  to  ptaragraph 
(a)  of  this  section,  along  with  any 
objections  or  oppositions  thereto, 
properly  filed  and  served  pursuant  to    ' 
paragraph  (b)  of  this  section,  at  the 
initial  status  conference,  as  provided  for 
in  §  1.733(a)(5),  and  at  that  time 


UMI 
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detennine  the  iijCteiTOgatraies,  if  any,  to 
which  parties  sh^ll  respond,  and  set  the 
schedule  of  suchi  response. 

(e)  The  interr^atories  ordered  to  be 
answered  pursuant  to  paragraph  (d)  of 
this  section  are  to  be  answered 
separately  and  ^y  in  writing  under 
oath  or  af8rmati(^n  by  the  party  served, 
or  if  such  party  u  a  public  ot  private 
corporation  or  partnership  or 
association,  by  any  ofBcer  or  ag«it  who 
shall  furnish  such  information  as  is 
available  to  the  tijarty.  The  answers  shall 
be  signed  by  thej  berson  making  them. 
The  answers  shafl  be  filed  with  the 
Commission  and  jserved  on  the 
propounding  pafriy. 

(f)  A  propoundtne  party  asserting  that 
a  responding  party  has  provided  an 
inadequate  or  insufficient  response  to 
Commission-ordered  discovery  request 
may  file  a  motioh  to  compel  within  ten 
days  of  the  servioe  of  such  response,  or 
as  otherwise  directed  by  Commission 
staff,  pursuant  to  the  requirements  of 
§1.727. 

(g)  The  Commitsion  may,  in  its 
discretion,  require  parties  to  provide 
doaiments  to  the  QDmmission  in  a 
scanned  or  other  electronic  format  that 
provides: 

(1)  Indexing byiisefiil  identifying 
information  about  the  documents:  and 

(2)  Technology  :that  allows  staff  to 
annotate  the  indW  so  as  to  make  the 
format  an  efficient  means  of  reviewing 
the  documents.  1 1 

(h)  The  Commission  may  allow 
additional  discoV^ry.  including,  but  not 
limited  to,  docuinent  production, 
depositions  and/or  additional 
interrogatories.  In  its  discretion,  the 
Commission  may  modify  the  scope, 
means  and  schedi^ling  of  discovery  in 
light  of  the  needi  iof  a  particular  case 
and  the  requirements  of  applicable 
statutory  deadlines. 
'   13.  Section  1.730  is  removed. 

14.  Section  1.731  is  amended  by 
revising  the  sectijcjn  heading  and 
paragraph  (a)  to  Mad  as  follows: 

§1.731    ContidMitt^  of  information 
produced  or  mcluliigacl  by  the  partiM. 

(a)  Any  materials  generated  in  the 
course  of  a  formajl  I  complaint  proceeding 
may  be  designated  as  proprietary  by  that 
party  if  the  party  believes  in  good  faith 
that  the  materials  fall  within  an 
exemption  to  dis<:Iosure  contained  in 
the  Freedom  of  Ii^^rmation  Act  (FOIA), 
5  U.S.C.  552(b)(1)  through  (9).  Any  party 
asserting  confidentiality  for  such 
materials  shall  so  indicate  by  clearly 
marking  each  pag^,  or  portion  thereof, 
for  which  a  propijietary  designation  is 
claimed.  If  a  propjif  etary  designation  is 
challenged,  the  p  ilty  claiming 
confidentiality  ^ ell  have  the hurden  of 


demonstrating,  by  a  preponderance  of 
the  evidence,  that  the  material 
designated  as  proprietary  falls  under  the 
standards  for  ncmdisclosure  enunciated 
in  the  FOIA. 

15.  Section  1.732  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d).  (f), 
and  adding  new  paragraph  (h)  to  read  as 
follows: 


f1.732   Other  required  wrttlen 


(a)  The  Commission  may,  in  its 
discretion,  or  upon  a  party's  motion 
showing  good  cause,  require  the  parties 
to  file  bnriefis  siunmarizing  the  facts  and 
issues  presented  in  the  pleadings  and 
other  record  evidence. 

(b)  Unless  otherwise  directed  by  the 
Commission,  all  briefs  shall  include  all 
legal  and  factual  claims  and  defenses 
previously  set  forth  in  the  complaint, 
answer,  or  any  other  pleading  submitted 
in  the  proceeding.  Claims  and  defenses 
previously  made  but  not  reflected  in  the 
briefs  will  be  deemed  abandoned.  The 
Commission  may,  in  its  discretion,  limit 
the  scop>e  of  any  briefs  to  certain 
subjects  or  issues.  A  party  shall  attach 
to  its  brief  copies  of  all  documents,  data 
compilations,  tangible  things,  and 
affidavits  upon  which  such  party  relies 
or  intends  to  rely  to  support  the  facts 
alleged  and  legal  arguments  made  in  its 
brief  and  such  brief  shall  contain  a  full 
explanation  of  how  each  attachment  is 
relevant  to  the  issues  and  matters  in 
dispute.  All  such  attachments  to  a  brief 
shall  be  documents,  data  compilations 
or  tangible  things,  or  affidavits  made  by 
perscms,  that  were  identified  by  any 
party  in  its  information  designations 
filed  pursuant  to  §§  1.721(a)(10)(i), 
(a)(10)(ii),  1.724(f)(1),  (f)(2).  and 
1.726(d)(1),  (d)(2).  Any  other  supporting 
dociunentation  or  affidavits  that  is 
attached  to  a  brief  must  be  accompanied 
by  a  full  explanation  of  the  relevance  of 
such  materials  and  why  such  materials 
were  not  identified  in  the  information 
designations.  These  briefs  shall  contain 
the  proposed  findings  of  fact  and 
conclusions  of  law  which  the  filing 
party  is  luging  the  Commission  to 
adopt,  with  specific  citation  to  the 
record,  and  supporting  relevant 
authority  and  analysis. 

(c)  In  cases  in  which  discovery  is  not 
conducted,  absent  an  order  by  the 
Commission  that  briefs  be  filed,  parties' 
may  not  submit  briefs.  If  the 
Commission  does  authorize  the  filing  of 
briefs  in  cases  in  which  discovery  is  not 
conducted,  briefs  shall  be  filed 
concurrently  by  both  the  complainant 
and  defendant  at  such  time  as 
designated  by  the  Commission  staff  and 


in  accordance  with  the  provisions  of 
this  section. 

(d)  In  cases  in  which  discovery  is 
conducted,  briefs  shall  be  filed 
concurrently  by  both  the  complainant 
and  defandant  at  such  time  designated 
by  the  Commission  staff. 
•        •        •        •        • 

(f)  Initial  briefs  shall  be  no  longer  than 
twenty-five  pages.  Reply  briefs  shall  be 
no  longer  than  ten  pages.  Either  on  its 
ovm  motion  or  upon  proper  motion  by 
a  party,  the  Commission  staff  may 
establish  other  page  limits  for  briefe. 

(h)  The  parties  shall  submit  a  joint 
statement  of  stipulated  facts,  disputed 
facts,  and  key  legal  issues  no  later  than 
two  business  days  prior  to  the  initial 
status  conference,  scheduled  in 
accordance  with  the  provisions  of 
§  1.733(a). 

16.  Section  1.733  is  amended  by 
^revising  paragraphs  (a)  introductory 
text,  (a)(2).  (a)(4).  (a)(5).  (a)(6).  (b).  (c). 
(d).  and  (e)  and  adding  new  paragraphs 
(f).  (g).  and  (h)  to  read  as  follows: 

11.733    Status  conference. 

(a)  In  any  complaint  proceeding,  the 
Commission  may,  in  its  discretion, 
direct  the  attorneys  and/or  the  parties  to 
appear  before  it  for  a  status  conference. 
Unless  otherwise  ordered  by  the 
Commission,  an  initial  status  conference 
shall  take  place,  at  the  time  and  place 
designated  by  the  Commission  staff,  ten 
business  days  after  the  date  the  answer 
is  due  to  be  filed.  A  status  conference 
may  include  discussion  of: 

•  •        »        •        • 

(2)  The  necessity  for  or  desirability  of 
additional  pleadings  or  evidentiary 
submissions; 

•  •        •        •        • 

(4)  Settlement  of  all  or  some  of  the 
matters  in  controversy  by  agreement  of 
the  parties; 

(5)  Whether  discovery  is  necessary 
and.  ff  so.  the  scope,  type  and  schedule 
for  such  discovery; 

(6)  The  schedule  for  the  remainder  of 
the  case  and  the  dates  for  any  further 
status  conferences;  and 

(b)(1)  Parties  shall  meet  and  confer 
prior  to  the  initial  status  conference  to 
discuss: 

(i)  Settlement  prospects; 

(ii)  Discovery; 

(iii)  Issues  in  dispute: 

(iv)  Schedules  for  pleadings; 

(v)  Joint  statement  of  stipulated  facts, 
disputed  facts,  and  key  legal  issues:  and 

(vi)  In  a  47  U.S.C.  271(d)(6)(B) 
proceeding,  whether  or  not  the  parties 
agree  to  waive  the  47  U.S.C.  271(d)(6)(B) 
90-day  resolution  deadline. 
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(2)  Parties  shall  submit  a  joint 
statement  of  all  proposals  agreed  to  and 
disputes  remaining  as  a  result  of  such 
meeting  to  Commission  staff  at  least  two 
business  days  prior  to  the  scheduled 
initial  status  conference. 

(c)  In  addition  to  the  initial  status 
conference  referenced  in  paragraph  (a) 
of  this  section,  any  party  may  also 
request  that  a  conference  be  held  at  any 
time  after  the  complaint  has  been  filed. 

(d)  During  a  status  conference,  the 
Commission  staff  may  issue  oral  rulings 
pertaining  to  a  variety  of  interlocutory 
matters  relevant  to  the  conduct  of  a 
formal  complaint  proceeding  including, 
inter  alia,  procedural  matters,  discovery, 
and  the  submission  of  briefs  or  other 
evidentiary  materials. 

(e)  Parties  may  make,  upon  written 
notice  to  the  Commission  and  all 
attending  parties  at  least  three  business 
days  prior  to  the  status  conference,  an 
audio  recording  of  the  Commission 
staffs  summary  of  its  oral  rulings. 
Alternatively,  upon  agreement  among 
all  attending  parties  and  written  notice 
to  the  Commission  at  least  three 
business  days  prior  to  the  status 
conference,  the  parties  may  make  an 
audio  recording  of,  or  use  a 
stenographer  to  transcribe,  the  oral 
presentations  and  exchanges  between 
and  among  the  participating  parties, 
insofar  as  such  communications  are 
"on-the-record"  as  determined  by  the 
Commission  staff,  as  well  as  the 
Commission  staffs  summary  of  its  oral 
rulings.  A  complete  transcript  of  any 
audio  recording  or  stenographic 
transcription  shall  be  filed  with  the 
Commission  as  part  of  the  record, 
pursuant  to  the  provisions  of  paragraph 
(f)(2)  of  this  section.  The  parties  shall 
make  all  necessary  arrangements  for  the 
use  of  a  stenographer  and  the  cost  of 
transcription,  absent  agreement  to  the 
contrary,  will  be  shared  equally  by  all 
parties  that  agree  to  make  the  record  of 
the  status  conference. 

(f)  The  parties  in  attendance,  unless 
otherwise  directed,  shall  either: 

(1)  Submit  a  joint  proposed  order 
memorializing  the  oral  rulings  made 
diuing  the  conference  to  the 
Commission  by  5:30  pm.  Eastern  Time, 
on  the  business  day  following  the  date 
of  the  status  conference,  or  as  otherwise 
directed  by  Commission  staff.  In  the 
event  the  parties  in  attendance  cannot 
reach  agreement  as  to  the  rulings  that 
were  made,  the  joint  proposed  order 
shall  include  the  rulings  on  which  the 
parties  agree,  and  each  party's 
alternative  proposed  rulings  for  those 
rulings  on  which  they  cannot  agree. 
Commission  staff  will  review  and  make 
revisions,  if  necessary,  prior  to  signing 
and  filing  the  submission  as  part  of  the 


record.  The  proposed  order  shall  be 
submitted  both  as  hard  copy  and  on 
computer  disk  in  accordance  with  the 
requirements  of  §  1.734(d);  or 

(2)  Pursuant  to  the  requirements  of 
paragraph  (e)  of  this  section,  submit  to 
the  Commission  by  5:30  pm..  Eastern 
Time,  on  the  third  business  day 
following  the  status  conference  or  as 
otherwise  directed  by  Commission  staff 
either: 

(i)  A  transcript  of  the  audio  recording 
of  the  Commission  staffs  summary  of  its 
oral  rulings; 

(ii)  A  transcript  of  the  audio  recording 
of  the  oral  presentations  and  exchanges 
between  and  among  the  participating 
parties,  insofar  as  such  communications 
are  "on-the-record"  as  determined  by 
the  Commission  staff,  and  the 
Commission  staff's  summary  of  its  oral 
rulings;  or 

(iiijA  stenographic  transcript  of  the 
oral  presentations  and  exchanges 
between  and  among  the  participating 
parties,  insofar  as  such  communications 
are  "on-the-record"  as  determined  by 
the  Commission  staff,  and  the 
Commission  staffs  summary  of  its  oral 
rulings. 

(g)  Status  conferences  will  be 
scheduled  by  the  Commission  staff  at 
such  time  and  place  as  it  may  designate 
to  be  conducted  in  person  or  by 
telephone  conference  call. 

(h)  The  failure  of  any  attorney  or 
party,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  waiver  by  that  party  and 
will  not  preclude  the  Commission  staff 
firom  conferring  with  those  parties  and/ 
or  coimsel  present. 

17.  Section  1.734  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraph  (d)  to  read  as  follows: 

S  1.734    Specifications  as  to  ptoadlngs, 
briefs,  and  ottwr  documents;  subscription, 

•        *        •        »        • 

(c)  The  original  of  all  pleadings  and 
other  submissions  filed  by  any  party 
shall  be  signed  by  the  party,  or  by  the 
party's  attorney.  The  signing  party  shall 
include  in  the  document  his  oriier 
address,  telephone  number,  facsimile 
number  and  the  date  on  which  the 
document  was  signed.  Copies  should  be 
conformed  to  the  original.  Unless 
specifically  required  by  rule  or  statute, 
pleadings  need  not  be  verified.  The 
signature  of  an  attorney  or  party  shall  be 
a  certificate  that  the  attorney  or  party 
has  read  the  pleading,  motion,  or  other 
paper;  that  to  the  best  ofhis  or  h^r 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  it  is 
well  grounded  in  fact  and  is  warranted 
by  existing  law  or  a  good  faith  argument 
for  the  extension,  modification,  or 


reversal  of  existing  law;  and  that  it  is 
not  interposed  solely  for  purposes  of 
delay  or  for  any  other  improper 
purpose. 

(a)  All  proposed  orders  shall  be 
submitted  both  as  hard  copies  and  on 
computer  disk  formatted  to  be    ' 

,  compatible  with  the  Commission's 
computer  system  and  using  the 
Commission's  current  wordprocessing 
software.  Each  disk  should  be  submitted 
in  "read  only"  mode.  Each  disk  should 
be  clearly  labelled  with  the  party's 
name,  proceeding,  type  of  pleading,  and 
date  of  submission.  Each  disk  should  be 
accompanied  by  a  cover  letter.  Parties 
who  have  submitted  copies  of  tariffs  or 
reports  with  their  hard  copies  need  not 
include  such  tariffs  or  reports  on  the 
disk.  Upon  showing  of  good  cause,  the 
Commission  may  waive  the 
requirements  of  this  paragraph. 

18.  Section  1.735  is  amended  by 
revising  paragraphs  (b),  (d),  (e),  and  (f) 
to  read  as  follows: 

$1,735    Copies;  servica;  separate  filings 
against  ntultipie  defendants. 

•        *        •        *        • 

(b)  The  complainant  shall  file  an 
original  copy  of  the  complaint, 
accompanied  by  the  correct  fee.  in 
accordance  with  part  I,  subpart  G  (see 

§  1.1105(l)(c)  and  (d))  and.  on  the  same 
day: 

(1)  File  three  copies  of  the  complaint 
with  the  Office  of  the  Commission 
Secretary; 

(2)  If  the  complaint  is  filed  against  a 
carrier  concerning  matters  within  the 
responsibility  of  the  Common  Carrier 
Bureau  (see  §0.291  of  this  chapter), 
serve  two  copies  on  the  Chief,  Formal 
Complaints  and  Investigations  Branch, 
Enforcement  Division,  Common  Carrier 
Bureau: 

(3)  If  the  complaint  is  filed  against  a 
wireless  telecommunications  carrier 
concerning  matters  within  the 
responsibility  of  the  Wireless 
Telecommimications  Bureau  (see 
§0.331  of  this  chapter),  serve  two  copies 
on  the  Chief,  Compliance  and  Litigation 
Branch,  Enforcement  and  Consumer 
Information  Division,  Wireless 
Telecommunications  Biueau; 

(4)  If  the  complaint  is  filed  against  a 
carrier  concerning  matters  Mdthin  the 
responsibility  of  the  International 
Bureau  [see  §  0.261  of  this  chapter), 
serve  a  copy  on  the  Chief, 
Telecommunications  Division, 
International  Bureau,  and  serve  two 
copies  on  the  Chief,  Formal  Complaints 
and  Investigations  Branch,  Enforcement 
Division,  Conunon  Canier  Bureau;  and 

(5)  If  a  complaint  is  addressed  against 
multiple  defendants,  pay  a  separate  fee, 
in  accordance  with  part  I,  subpart  G  (see 


UMI 


FJJderal  Regurter  /  Vol.  63.  No.  4  /  Wednesday.  January  7,  1998  /  Rules  and  Regulations        1041 


§  1.1105(l)(c)  tad  (d)).  and  file  three 
copies  of  the  complaint  with  the  Office 
of  the  Ckinmiission  Secretary  for  each 
additional  defendant. 

•   •     *        *ii     * 

(d)  The  coiHplainant  shall  serve  the 
complaint  by  hand  delivery  on  either 
the  named  defendant  or  one  of  the 
named  defentiant's  registered  agents  for 
service  of  process  on  the  same  date  that 
the  complaint  is  filed  with  the 
Commission  In  accordance  with  the 
requirements!  of  paragraph  (b)  of  this 
section. 

(e)  Upon  receipt  of  the  complaint  by 
the  Commission,  the  Commission  shall 
promptly  senq,  by  facsimile 
transmission  to  each  defendant  namflri 
in  the  complaint,  notice  of  the  filing  of 
the  complaint.  The  Commission  shall 
send,  by  regular  U.S.  mail  delivery,  to 
each  defendant  named  in  the  complaint, 
a  cdpy  of  the  Complaint.  The 
Commission  shall  additionally  send,  by 
regular  U.S.  niidil  to  all  parties,  a 
schedule  detaii|ing  the  date  the  answer 
will  be  due  a^^  the  date,  time  and 
location  of  th^iinitial  status  conference. 

(f)  All  subsequent  pleadings  and 
briefs  filed  in  any  formal  complaint 
proceeding,  a$  well  as  all  letters, 
documents  or  6ther  written 
submissions,  shall  be  served  by  the 
filing  party  on  the  attorney  of  record  for 
each  party  to  tl^e  proceeding,  or,  where 
a  party  is  not  ^presented  by  an 
attorney,  each  party  to  the  proceeding 
either  by  han4  delivery,  overnight 


delivery,  or  by  facsimile  transmission 
followed  by  regular  U.S.  mail  deUvery, 
together  with  a  proof  of  such  service  in 
accordance  with  the  requirements  of 
§  1.47(g).  Service  is  deemed  effective  as 
follows: 

(1)  Service  by  hand  delivery  that  is 
delivered  to  the  office  of  the  recipient 
by  5:30  pm,  local  time  of  the  recipient, 
on  a  business  day  will  be  deemed 
served  that  day.  Service  by  hand 
delivery  that  is  deUvered  to  the  office  of 
the  recipient  after  5:30  pm,  local  time  of 
the  recipient,  on  a  business  day  will  be 
deemed  served  on  the  following 
business  day; 

(2)  Service  by  overnight  deUvery  will 
be  deemed  served  the  business  day 
following  the  day  it  is  accepted  for 
overnight  delivery  by  a  reputable 
overnight  delivery  service  such  as,  or 
comparable  to,  the  US  Postal  Service 
Express  Mail,  United  Parcel  Service  or 
Federal  Express;  or 

(3)  Service  by  facsimile  transmission 
that  is  fully  transmitted  to  the  office  of 
the  recipient  by  5:30  pm,  local  time  of 
the  recipient,  on  a  business  day  will  be 
deemed  served  that  day.  Service  by 
facsimile  transmission  that  is  fully 
transmitted  to  the  office  of  the  recipient 
after  5:30  pm,  local  time  of  the 
recipient,  on  a  business  day  will  be 
deemed  served  on  the  following 
business  day. 

19.  Section  1.736  is  added  under  the 
undesignated  center  heading  "Formal 
Complaints"  to  read  as  follows: 


§1.736    Complaints  filed  pursuant  to  47 
U.S.C.  271(d)(6)(B). 

(a)  Where  a  complaint  is  filed 
pursuant  to  47  U.S.C.  271(d)(6)(B). 
parties  shall  indicate  whether  they  are 
willing  to  waive  the  ninety-day 
resolution  deadline  contained  in  47 
U.S.C.  271(d)(6)(B)  in  the  following 
manner: 

(1)  The  complainant  shall  so  indicate 
in  both  the  complaint  itself  and  in  the 
Formal  Complaint  Intake  Form,  and  the 
defendant  shall  so  indicate  in  its 
answer;  or 

(2)  The  parties  shall  indicate  their 
agreement  to  waive  the  ninety-day 
resolution  deadline  to  the  Commission 
staff  at  the  initial  status  conference,  to 
be  held  in  accordance  with  §  1.733  of 
the  rules. 

(b)  Requests  for  waiver  of  the  ninety- 
day  resolution  deadline  for  complaints 
filed  pursuant  to  47  U.S.C.  271(d)(6)(B) 
will  not  be  entertained  by  the 
Conunission  staff  subsequent  to  the 
initial  status  conference,  absent  a 
showing  by  the  complainant  and 
defendant  that  such  waiver  is  in  the 
public  interest. 

20.  Section  1.1105  is  amended  by 
revising  (l)(c)  and  adding  (l)(d)  to  read 
as  follows: 

§1.1105    Schedule  of  charges  for 
applications  and  other  filings  in  the 
common  carrier  services. 


Action 


0.  Formal  Complaints  and  Pole  Attachment 
Complaints,  except  those  relating  to  wire- 
less telecommunications  services,  Riing 
Fee. 

d.  Fomial  Complaints  relating  to  wireless 
telecommunications  services,  including 
cellular  telephone,  paging,  personal  com- 
munications services,  and  other  commer- 
cial mobile  radio  services.  Filing  Fee. 


FCX;  form  No. 


Corr.  &  159 


Corr.  &159 


Fee  amount 


150 


150 


Payment 
type  code 


CIZ 


CIZ 


Address 


Federal  Communications  Commission.  Com- 
mon Carrier  Enforcement,  P.O.  Box  358120, 
Pittsburgh,  PA  15251-5120. 

Federal  Communications  Commission.  Wireless 
Telecommunications  Bureau.  P.O.  Box 
358128,  Pittsburgh.  PA  15251-5120. 


Note:  This  att44hment  will  not  be 


Code  of  Federal  Regulations 


published  in  the 

Attachment 

[Approved  by  OMB;  3060-XXXX; 
Expires  XX/X)dxX;  Est.  Avg.  Burden: 
30min.'  " 


3.  Complaint  alleges  violation  of  the 
following  provisions  of  the 
Communications  Act  of  1934,  as 
amended: 


at  Intake  Fonn— FCC 


Formal  Complf 
Form  485 

1.  Case  Name  I 

2.  Complainant's  Name,  Address, 
Phone  and  Facsimile  Number,  e-mail 
address  (if  applicable): 


4.  Complaint  is  subject  to  the 
following  statutory  resolution  deadlines: 


5.  Complaint  conforms  to  the 

specifications  prescribed  by  47  CFR 
§§1.49.1.734. 

6.  Complaint  complies  writh 

the  pleading  requirements  of  47  CFR 
§1.720. 

7.  Complaint  conforms  to  the 

format  and  content  requirements  of  47 
CFR  §1.721: 

.  a.  Complaint  contains  a 


Answer  (Y)es.  (N)o  or  N/A  to  the 
following: 


complete  statement  of  facts,  including  a 
detailed  explanation  of  the  manner  in 
which  the  defendant  is  alleged  to  have 
violated  the  provisions  of  the 
Communications  Act  of  1934,  as 
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amended,  or  Commission  rules  or 
Commission  orders. 

b.  Relevant  documentation 

and/or  affidavits  are  attached,  including 
agreements,  offers,  coimter-offers, 
denials,  or  other  relevant 
documentation. 

c  If  damages  are  sought, 

contains  specified  amount  and  nature  of 
damages  claimed. 

d.  Contains  certification  that 

complainant  mailed  a  certified  letter 
outlining  the  allegations  that  form  the 
basis  of  the  complaint  it  anticipated 
filing  with  the  Commission  to  the 
■defendant  carrier  that  invited  a  response 
within  a  reasonable  period  of  time  and    . 
has,  in  good  faith,  discussed  or 
attempted  to  discuss,  the  possibility  of 
settlement  with  each  defendant  prior  to 
the  filing  of  the  formal  complaint. 

e.  Suit  has  been  fifed  with  the 

Commission,  in  another  court,  or 
government  agepcy  on  the  basis  of  the 
same  cause  of  action  or  the  same  set  of 
facts,  in  whole  or  in  part.  If  yes,  please 
explain: 


f.  Seeks  prospective  relief 


identical  to  the  relief  proposed  or  at 
issue  in  a  notice-and-comment 
proceeding  that  is  concurrently  before 
the  Commission.  If  yes,  please  explain: 


.  g.  Includes  an  information 


designation  that  contains: 

(1)  A  description  by  category 

and  location,  of  all  dociunents,  data 
compilations  and  tangible  things  in  the 
complainant's  possession,  custody,  or 
control  that  are  relevant  to  the  facts 
alleged  with  particularity  in  the 
complaint;  and 

(2)  The  name,  address,  and 

position  of  each  individual  believed  to 
have  firsthand  knowledge  of  the  facts 


alleged  with  particularity  in  the 
complaint,  along  with  a  description  of 
the  facts  within  any  such  individual's 
knowledge. 

a.  Attached  are  copies  of  all 

dociunents,  data  compilations  and 
tangible  things  in  the  complainant's 
possession,  custody,  or  control,  upon 
which  the  complainant  relies  or  intends 
to  rely  to  support  the  facts  alleged  and 
legal  arguments  made  in  the  complaint. 

i.  Certificate  of  service  is 

attached. 

.  j.  Copy  of  payment  of  $150.00 


filing  fee,  in  accordance  with  47  CFR 
§  1.1105(l)(c),  is  attached. 

8.  If  complaint  is  filed 

pursuant  to  47  U.S.C.  271(d)(6KB), 
complainant  requests  waiver  of  the 
ninety  day  complaint  resolution 
deadline. 

9.  All  reported  FCC  orders 

relied  upon  have  been  properly  cited  in 
accordance  with  47  CFR  §  1.14. 

10.  Copy  of  complaint  has 

been  served  on  defendant's  registered 
agent  for  service  in  accordance  with  47 
CFR  §  1.47  (b).  (d).  (h)  and  47  CFR 
§  1.735(d). 

11.  If  more  than  ten  pages,  the 

complaint  contains  a  table  of  contents  as 
specified  in  47  CFR  §  1.49(b). 

12.  The  correct  niunber  of 

copies,  required  by  47  CFR  §  1.51(c),  if 
applicable,  and  47  CFR  §  l,735(b)  have 
been  filed. 

13.  Complaint  has  been 

properly  signed  and  verified  in 
accordance  with  47  CFR  §  1.52. 

14.  If  complaint  is  by  multiple 

complainants,  it  conforms  with  the 
requirements  of  47  CFR  §  1.723(a). 

15.  If  complaint  involves 

multiple  grounds,  it  complies  with  the 
requirements  of  47  CFR  §  1.723(b). 

16.  If  complaint  is  directed 

against  multiple  defendants,  it  complies 
with  the  requirements  of  47  CFR  §  1.735 
(a)-(b). 


Notice:  Sections  206  to  209  of  the 
CommuDications  Act  of  1934.  as  amended, 
provide  the  statutory  framework  for  rules  for 
resolving  formal  complaints  filed  against 
common  carriers.  Section  208(a)  authorizes 
complaints  by  any  person  "complaining  of 
anything  done  or  omitted  to  be  done  by  any 
conunon  carrier"  subject  to  the  provisions  of 
the  Act  Cbmplainant  must  submit  a 
completed  FOC  form  485  with  any  fonnal 
complaint  to  indicate  that  the  complaint 
satisfies  the  procedural  and  substantive 
requirements  under  the  Act  and  our  rules. 
.  The  information  will  be  used  to  determine 
the  sufficiency  of  the  complaint  and  to 
resolve  the  merits  of  the  dispute  between  the 
parties.  We  have  estimated  that  each 
response  to  this  collection  of  information 
wilnake,  on  average,  30  minutes.  Our 
estimate  includes  die  time  to  read  the 
instructions,  look  through  existing  records, 
gather  and  maintain  required  data,  and 
actually  complete  «nd  review  the  form  or 
response.  If  you  have  any  comments  on  this 
estimate,  or  how  we  can  improve  the 
collection  and  reduce  the  burden  it  causes 
you,  please  write  the  Federal 
Conmiunications  Commission,  AMD-FQIM, 
Paperwork  Reduction  Project  (3060-0411), 
Washington,  D.C.  20554.  We  will  also  accept 
your  comments  via  the  Internet  if  you  send 
them  to  jboley#£cc.gov.  PLEASE  DO  NOT 
SEND  COMPLETED  FORMS  TO  THIS 
ADDRESS. 

Remember — ^You  are  not  required  to 
respond  to  a  collection  of  information 
sponsored  by  the  Federal  government,  and 
the  government  may  not  conduct  or  sponsor 
this  collection,  unless  it  displays  a  currently 
valid  OMB  control  number  or  if  we  foil  to 
provide  you  with  this  notice.  This  collection 
has  been  assigned  an  OMB  control  number  of 
3060-XXXX). 

The  Foregoing  Notice  is  Required  by  the     ' 
Privacy  Act  of  1974,  Pub.  L  93-579, 
December  31, 1994,  5  U.S.C.  552a(E)(3),  and 
the  Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13,  October  1, 1995. 44  U.S.C  3507. 

(PR  Doc  98-173  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  563 
[Na  97-127] 
RIN  155&-AA72 

Capital  Distributions;  Wfthdrawai  of 
Proposed  Rule 

AQB4CY:  Office  of  Thrift  Supervision 

(OTS).  Treasury. 

ACTION:  Proposed  rule;  withdrawal. 

SUKMARY:  The  OTS  is  withdrawing  the 

proposed  rule  amending  its  capital 

distributions  regulation  originally 

published  on  December  5, 1994. 

Elsewhere  in  today's  issue  of  the 

Federal  Register,  the  OTS  has  published 

a  new  proposal  making  more  extensive 

revisions  to  the  regulation. 

DATES:  Proposed  amendment  to 

§  563.134  is  withdrawn  on  January  7, 

1998. 

FOR  FURTHER  MFORMATKM  COKTACT: 

Edward  J.  O'Connell,  III,  Project 
Manager.  (202)  906-5694;  Robyn 
Dennis,  Manager,  (202)  906-5751, 
Supervision  Policy;  Evelyne 
Bonhomme,  Counsel  (Banking  and 
Finance),  (202)  906-7052;  or  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
N.W.,  Washington,  DC  20552.        ^ 

SUPPt^ieMTARY  INFORMMTION: 
BackyvNind 

In  1990,  the  OTS  adopted  the  current 
capital  distributions  rule  at  12  CFR 
563.134.  The  rule  permits  a  savings 
association  to  make  a  capital 
distribution  based  on  its  level  of 
capitalization.  The  regulation  was 
originaHy  intended  to  restrict  capital 
distributions  by  savings  associations 
that  did  not  meet  the  capital 
requirements  imposed  in  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 

On  December  5, 1994,  the  OTS  issued 
a  proposed  rule  revising  the  capital 
distributions  regulation.  59  FR  62356. 
The  proposed  rule  was  designed  to 
incorporate  statutory  changes  contained 
in  the  prompt  corrective  action  statute 
at  12  U.S.C.  18310  (PCA  requirements) 
and  to  reflect  the  improved  capital 
position  of  the  thrift  industry. 

Section  303  of  the  CDRIA  (12  U.S.C. 
4803)  requires  the  OTS  to  streamline 
and  modify  its  regulations  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  imwarranted  constraints 
on  credit  availability.  Section  303  also 


requires  the  OTS  to  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements  from  its 
regulations. 

Consistent  with  these  requirements, 
elsewhere  in  today's  Federal  Register 
the  OTS  is  proposing  a  new  rule  that 
updates,  simplifies,  and  streamlines 
§  563.134.  Like  Uie  1994  proposal, 
today's  proposed  rule  reflects  PCA 
requirements.  The  new  proposal  also 
contains  changes  designed  to  simplify 
the  rule  and  to  conform  OTS's  capital 
distributions  requirements  with  those 
that  apply  to  banks.  The  proposal 
utilizes  plain  English  drafting 
techniques  to  make  the  regulation  easier 
to  imderstand. 

Withdrawal  of  the  Pn^Msed  Rule 

In  light  of  the  newly  proposed 
revisions  to  §  563.134,  the  OTS 
withdraws  its  proposal  published  in  the 
Federal  Register  on  December  5, 1994  at 
59  FR  62358. 

Dated:  December  10. 1997. 

By  the  Office  of  Thrift  Supervision. 
Ellen  S.  Seidman,  ^ 

Director 

(PR  Doc  98-204  Filed  1-6-98;  8:45  am) 
BiujNQ  coos  trao-m-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563, 563b 
[Ne.  Vr-^2Sl 
RIN  1550-AA72 

Capital  Distributions 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing 
amendments  to  its  capital  distributions 
regulation.  Today's  rule  updates, 
simplifies,  and  streamlines  this 
regulation  to  reflect  OTS's 
implementation  of  the  system  of  prompt 
corrective  action  (PCA)  established 
under  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  The  proposal  is  also  designed 
to  conform  OTS's  capital  distribution 
requirement;  to  those  of  the  other 
banking  agencies. 

DATES:  Comments  must  be  received  on 
or  before  March  9, 1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  DC  20552. 


Attention  Docket  No.  97-128.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  N.W..  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Nimiber  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  N.W.,  from 
9:00  a.m.  imtil  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  O'Connell,  m.  Project 
Manager,  (202)  90&-5694;  Robyn 
Dermis,  Manager,  (202)  906-5751, 
Supervision  Policy;  Evelyne 
Bonhomme,  Counsel  (Banking  and 
Finance),  (202)  906-7052;  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division.  Chief  Coimsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW..  Washington,  D.C.  20552. 

SUPPLEMBfTARY  INFORMATION: 

L  Introdnctioii 

The  OTS  is  proposing  to  update, 
simplify,  and  streamline  its  capital 
distributions  regulation.  This  proposal 
follows  a  detailed  review  of  the 
regulation  to  determine  whether  it 
should  be  revised,  reduces  burden 
consistent  with  statutory  requirements, 
and  is  written  in  a  clear,  straightforward 
style.  Today's  proposal  is  made 
pursuant  to  the  Regulatory  Reinvention 
Initiative  of  the  Vice  President's 
National  Performance  Review  and 
section  303  of  the  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA). 
Consistent  with  section  303,  the 
proposed  amendments  would  bring  the 
OTS's  capital  distributions  regulation 
into  greater  conformity  with  the 
requirements  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Reserve  Board  (FRB),  and  the 
Federal  Deposit  Insvirance  Corporation 
(FDIC). 

The  proposal  reduces  regulatory 
burden  and  compliance  costs  associated 
with  some  capital  distributions.  Under    ' 
the  existing  rules,  all  savings 
associations  must  file  a  notice  or  an 
application  for  approval  before  making 
any  capital  distribution.  Under  the 
proposed  rule,  however,  certain  savings 
associations  would  not  be  required  to 
file  with  the  OTS.  Specifically,  for 
savings  associations  that  would  remain 
at  least  adequately  capitalized  following 
the  capital  distribution  and  meet  other 
specified  requirements,  the  OTS  is 
proposing  to  eliminate  any  requirement 


UMI 


Federal  Register  /  Vol.  63.  No.  4  /  Wednesday,  January  7.  1998  /  Proposed  Rules  1045 


for  notioe  or  application  for  cash 
dividends  below  a  specified  amount.  An 
application,  however,  would  always  be 
required  for  ttiy  capital  distribution  in 
excess  of  the  spedned  amount.  In 
addition,  a  notice  or  application  would 
be  required  under  other  circumstances, 
such  as  wheiie  a  distribution  would 
reduce  the  anioimt  of  or  retire  common 
or  preferred  stock  (including  stock 
repurchases)  Or  debt  instruments 
included  in  capital. 

n.  Backgnmnil 

In  1990,  the  OTS  adopted  a  capital 
distributi<ms:legulation,  12  CFR 
563.134.'  Thj$  regulation  was  designed 
to  apply  a  uniform  regulatory  approach 
to  all  capital  distributions  made  oy 
savings  associations,  including 
dividends,  stock  rapiirchases,  and  cash- 
out  mergers.  IThe  rule  establi^ed  a 
"tiered"  appBdach.  which  permitted  a 
savings  association  to  make 
distributions  based  on  its  level  of 

capitalization.  Savings  associations  that 
met  fiilly  phajsied-in  capital 

requirements!  W  greater  flexibility  to 
make  capital  distributions  than  other 
savings  associations.  All  savings 
associations  iMere  required  to  provide 
notice  to  the  GTS.  or  to  apply  for 
approval,  befure  making  any  capital 
distribution.  When  the  OTS  adopted 
this  rule,  the  thrift  industry  was 
generally  undercapitalized  and  thrifts 
were  under  pnssure  to  increase  capital 
to  meet  rapidly  rising  standards.  The 
regulation  was  intended  to  restrict 
capital  distributions  by  savings 
associations  that  did  not  meet  the 
capital  requirements  imposed  in  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcemiant  Act  of  1989. 
In  September  1992,  the  OTS 
promulgated  &»  Prompt  Corrective 
Action  Final  Riile  (PCA  Rule).2  The  PCA 
Rule  implemented  section  131  of 
FDICIA,  which  created  a  system  of 
supervisory  actions  indexed  to  capital 
levels.3  Well-capitalized  and  adequataly 
capitalized  insued  depository 
institutions  are  generally  not  subject  to 
PCA  restrictiohs.^  However, 
undercapitalised,  significantly 
imdercapitaliz^,  and  critically 
undercapitalized  categories  are  subject 
to  increasing  levels  of  supervisory 
restrictions.  U^er  the  PCA  Rule,  OTS 


'  55  FR  17185  (Jikhr  2. 1990). 

»  57  FR  44866  (September  29. 1992). 

>  Section  131  of  FOIOA  added  a  new  section  38 
to  the  Federal  Depo»it  Insurance  Act.  The  provision 
is  codified  at  12  U.3.C.  1831o.  The  OTS's 
implementing  regulations  appear  at  12  CFR  Part  565 
(1997).  iT 

*  Under  certain  dfcumstances,  an  institution  may 
be  reclassified  to  a  lower  capital  category  or  treated 
as  if  it  were  in  a  loMer  capital  category.  See  12  CFR 
565.4(c)  (1997).         '^ 


uses  the  ratio  of  total  capital  to  risk- 
weighted  assets,  the  ratio  of  core  capital 
to  risk-weighted  assets,  and  the  ratio  of 
core  capital  to  total  average  assets  (the 
leverage  ratio)  to  determine  a  thrift!s 
PCA  category.' 

The  PCA  statute  prohibits  an  insured 
depository  institution  from  making  a 
capital  distribution  if,  after  making  the 
distribution,  the  institution  would  be 
undercapitalized.  12  U.S.C.  183lo(d)(l). 
b  the  preamble  to  the  1992  PCA  rule, 
the  OTS  stated  "that  the  permissibility 
of  capital  distributicms  vriU  be 
determined  by  the  [PCA]  regidations.  A 
savings  association  permitteid  to  make  a 
capital  distribution  under  the  [PCA] 
regulations  may  do  so  if  the  amount  and 
tjrpe  of  distribution  would  be  permitted 
undbr  [the  capital  distribution 
regulation.  §  583.134]."  •  The  OTS  also 
indicated  that  it  would  review  its 
capital  distributions  regulation  and 
consider  malring  amendments  that  may 
be  necessary  bamd  on  the  PCA  statute.^ 

In  December  1994,  the  OTS  proposed 
to  revise  its  capital  distributions 
regulation  to  reflect  the  PCA  rule  and 
make  other  changes.*  After 
reconsidering  the  issues  underlying  the 
1994  proposal,  the  OTS  has  decided  to 
make  further  revisions  to  the  capital 
distributions  rules.  Accordingly,  in  a 
separate  document,  published  in  today's 
Federal  Register,  the  OTS  has 
withdrawn  its  1994  proposal  in  favor  of 
today's  proposed  revisions. 

m.  Summary  of  Proposed  Rule 

Today's  proposal  updates,  simplifies, 
and  streamlines  the  OTS  capital 
distributions  rule  in  light  of  the  OTS 
implementation  of  the  PCA 
requirements.  Today's  proposal  makes 
changes  designed  to  conform  the  OTS 
capital  distributions  regulation  to  the 
rules  of  the  other  banking  agencies. 

The  proposed  rule  would  add  a  new 
subpart  E  to  part  563  to  govern  capital 
distributions  by  savings  associations. 
The  new  subpart  utilizes  plain  language 
drafting  techniques  consistent  with 
National  Performance  Review 
instructions  and  new  guidance  in  the 
Federal  Register  Document  Drafting 
Handbook  (January  1997  edition).  The 
primary  goal  of  plain  language  drafting 
is  to  make  regulations  easier  for  users  to 
understand.  The  OTS  intends  to  use 
plain  language  drafting  in  other 
regulatory  projects  to  die  extent 


'Core  capital,  which  is  defined  in  Part  567  of  the 
OTS's  regulations,  is  the  thrift  capital  measure 
comparable  to  Tier  1  capital  for  banks.  12  CFR  Part 
567  (1997). 

*See  57  FR  at  44868,  h.4. 

'Id. 

•See  59  FR  62356  (December  5, 1994). 


possible.  The  provisions  of  the  proposed 
new  subpart  are  discussed  below. 

Proposed  §  563.140— What  Does  This 
Subpart  Cover? 

Section  563.140  of  the  proposed  rule 
describes  the  scope  of  the  regulation. 
New  subpart  E  would  apply  to  all 
capital  distributions  maoe  by  savings 
associations.  Because  the  application  of 
the  capital  distributions  ruw  to 
operating  subsidiaries  raises  a  variety  of 
questions,  the  OTS  specifically  requests 
comment  on  this  issue. 

Proposed  §  563.141— What  Is  a  Capital 
Distribution? 

Sectira  563.141  would  define  the 
term  "capital  distribution"  to  reflect  the 
PCA  statutory  definition  at  12  U.S.C. 
18310(b)(2)(B).  The  proposed  rule 
defines  a  capital  distribution,  in  part,  as 
a  distribution  of  cash  or  other  property 
to  a  savings  association's  owners,  made 
on  account  of  their  ownership.'  As 
provided  in  the  statute,  the  proposed 
definition  excludes  dividends 
consisting  only  of  a  savings 
association's  shares  or  rights  to 
purchase  shares. '° 

The  statute'aiso  excludes  from  the 
definition  of  capital  distribution  any 
amount  paid  on  deposits  of  a  mutual  or 
cooperative  institution  that  the  OTS 
determines  is  not  a  distribution  for  the 
purposes  of  12  U.S.C.  1831o.i>  In 
accordance  with  section 
1831o(b)(2)(B)(i)(n),  tiie  OTS  has 
determined  that  payments  that  a  mutual 
savings  association  is  required  to  make 
under  the  terms  of  a  deposit  instrument 
generally  are  not  considered  to  be 
capital  distributions. '2  Accordingly, 
these  payments  are  not  subject  to  the 
capital  dustributions  rule  unless  either 
the  OTS  or  FDIC  finds  Uiat  the  payment 
is,  in  substance,  a  distribution  of  capital. 
See  proposed  §  563.141(d),  discussed 
below. 

Consistent  with  the  statutory 
definition,  the  proposed  regulatory 


*  A  distribution  made  by  a  Subchapter  S 
corporation,  as  defined  in  26  U.S.C.  1361.  to  its 
owners,  including  a  distribution  intended  to  cover 
a  shareholder's  personal  tax  liability  for  the 
shareholder's  proportionate  share  of  the  taxable 
income  of  the  institution,  is  considered  to  be  a 
capital  distribution  under  this  rule. 

•»12  U.S.C  1831o(b)(2)(B)(i)(I). 

"12  U.S.C  lB31o(b)(2)(BKi)(n).  The  OTS 
recently  revised  its  regulations  governing  the 
payment  of  interest  or  earnings  on  deposits.  See  62 
FR  54759  (October  22,  1997)  (final  rule)  and  62  FR 
15626  (April  2,  1997)  (proposal  rule). 

■'Although  payments  to  accountholders  may, 
under  certain  circumstances,  be  capital 
distributions  under  the  regulation,  any  treatment  of 
mutual  accountholders  as  "owners"  under  the 
capital  distributions  regulation  should  not  be 
construed  as  having  any  effect  on  the  concept  of 
"ownership"  of  a  mutual  association  under  any 
other  statute  or  regulation. 
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definition  includes  a  savings 
association's  payment  to  repurchase, 
redeem,  retire,  or  otherwise  acquire  any 
of  its  shares  or  other  ownership 
interests.  In  addition,  payments  to 
repurchase,  redeem,  or  otherwise 
acquire  debt  instruments  included  in 
total  capital,  and  any  extension  of  credit 
to  finance  an  afHliate's  acquisition  of 
those  shares  or  interests  would  be 
capital  distributions  undecthe  proposed 
rule." 

Consistent  with  section 
1831o(b)(2)(B)(iii),  proposed 
§  563.141(d)  states  that  a  capital 
distribution  includes  any  transaction 
the  OTS  or  the  FDIC  determines  to  be 
in  substance  a  distribution  of  capital. 
The  OTS  may  make  such 
determinations  by  order  or  by 
regulation.  Pursuant  to  the  authority 
granted  under  section 
1831o(b)(2)(B)(iii).  the  proposal  would 
add  one  provision  to  the  definition  of 
capital  distribution  not  specifically 
addressed  in  the  statutory  defiiiition. 
Any  direct  or  indirect  payment  of  cash 
or  other  property  to  owners  or  affiliates 
made  in  connection  with  a  corporate 
restructuring  would  be  a  capital 
distribution  under  this  provision.  The 
proposed  rule  would  apply  to  "ny 
corporate  restructuring,  including,  for 
example,  cash-out  mergers  and  internal 
reorganizations.  Capital  distributions 
would  also  include  payment  to 
shareholders  of  an  association  or 
shareholders  of  a  holding  company  by 
an  acquiring  association  to  acquire 
ownership  of  the  association,  other  than 
a  distribution  of  shares.  The  OTS 
believes  that  such  payments  are  in 
substance  a  distribution  of  capital.  This 
provision  is  based  on  the  existing  OTS 
definition  of  capital  distribution  at 
§563.134(a)(l)(iv). 

In  contrast,  the  OTS  does  not  propose 
to  retain  existing  §  563.134(a)(l)(iii), 
which  states  that  a  capital  distribution 
includes  other  distributions  charged 
against  the  capital  accounts  of  an 
association.  The  OTS  believes  that  this 
provision  would  be  redundant  since  the 
distributions  it  captures  would 
generally  be  covered  under  the 
proposed  definition  of  capital 
distribution.'*  The  OTS  specifically 
solicits  comments  on  whether  existing 


'^  Under  this  provision,  payments  from  a  savings 
association  to  an  employee  stock  option  plan 
(ESOP)  trust  to  make  payments  on  a  loan  previously 
contracted  by  the  ESOP  to  purchase  shares  of  the 
savings  association's  stock  are  not  considered  to  be 
capital  distributions.  Rather,  such  payments  would 
be  treated  as  compensation  by  the  savings 
association  to  its  employees. 

■<See  proposed  $  563.l4l(a)-(cl. 


§  563.134(a)(l)(iii]  should  be  added  to 
the  final  rule. 

Proposed  §  563.142— What  Other 
Definitions  Apply  to  This  Subpart? 

Proposed  §  563.142  sets  forth  other 
definitions  that  apply  to  capital 
distributions.  Significant  definitions  are 
highlighted  below. 

To  implement  the  proposed  definition 
of  capital  distribution  at  §  563.141(b) 
and  (c),  which  includes  certain 
payments  to  affiliates,  the  proposed  rule 
would  add  a  definition  of  affiliate. 
Under  the  proposed  rule,  an  affiliate 
would  be  any  company  that  controls,  is 
controlled  by,  or  is  under  common 
control  with,  another  company.  The 
terms  "control"  and  "company"  would 
have  the  meaning  given  to  those  terms 
in  12  U.S.C.  1841(a)(2)  and  (b) 
respectively. 

The  proposed  rule  would  also  add  a 
definition  of  retained  net  income.  This 
definition  would  be  introduced  in 
connection  with  a  new  provision 
requiring  an  application  whenever  a 
proposed  capital  distribution  exceeds  a 
specified  amount.  As  discussed  below, 
an  application  is  required  whenever  the 
total  amount  of  a  capital  distribution 
exceeds  a  prescribed  limit  based  on  net 
income  for  the  year  to  date  plus  retained 
net  income  for  the  preceding  two 
years." 

Proposed  §  563.142  would  retain  the 
current  regulation's  definitions  of 
capital,  net  income,  and  shares  with 
minor  modifications.'* Moreover,  the 
proposed  rule  would  eliminate 
definitions  related  to  capital  tier 
thresholds.  '^  These  thresholds  have 
become  obsolete  as  the  thrift  industry 
raised  its  capital  to  required  levels  and 
the  phase-in  of  capital  requirements  was 
completed  on  December  30, 1992. 

Proposed  §  563.143— Must  I  File  With 
the  OTS? 

The  current  rule  requires  all  savings 
associations  to  file  either  a  notice  or  an 
application  with  the  OTS  before  making 
a  capital  distribution.  Today's  proposal 
.  would  allow  savings  associations  to 
make  certain  capital  distributions 
without  filing  a  notice  or  application 
imder  certain  circtunstances.  For 
savings  associations  that  would  remain 
at  least  adequately  capitalized  following 
the  capital  distribution  and  that  meet 
other  specified  requirements,  the  OTS  is 
proposing  to  eliminate  any  requirement 
for  notice  or  application  for  cash 
dividends  below  specified  amounts. 


Section  563.143(a)  would  describe 
when  a  savings  association  must  file  an 
application.  Under  this  proposed 
provision,  a  savings  association  must 
file  an  application  if  the  association  is 
not  eligible  for  expedited  treatment 
under  OTS's  Application  Processing 
Regulation  at  12  CFR  516.3(a).  or  if  the 
capital  distribution  exceeds  specified 
amounts. 

Under  §  516.3(a),  a  savings  association 
is  eligible  for  expedited  treatment  if  it: 
(1)  has  a  composite  rating  of  1  or  2 
wider  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS),  as 
revised  by  the  Federal  Financial 
Institutions  Examination  Cotindl:"  (2) 
has  a  CRA  rating  of  satisfactory  or 
better;  (3)  has  a  Compliance  i^ting  of  1 
or  2;  (4)  is  meeting  all  of  its  capital 
requirements  under  part  567;  and  (5) 
has  not  been  notified  by  supervisory 
personnel  that  it  is  a  problem 
association  or  a  savings  association  in 
troubled  condition.  Under  existing 
§  563.134(b)(5),  the  OTS  may  notify  an 
association  that  it  is  "in  need  of  more 
than  normal  supervision,"  and  subject  it 
to  more  rigorous  capital  distribution 
requirements.  For  example,  such  an 
association  may  be  required  to  file  an 
application  for  prior  approval  of  a 
distribution,  rather  than  a  notice  of  the 
distribution.  The  phrase  "in  need  of 
more  than  normal  supervision," 
however,  is  not  defined  in  existing 
§  563.134  nor  used  elsewhere  in  GTS 
regulations.  The  proposed  rule  would 
retain  similar  OTS  discretion  on  this 
point  by  requiring  an  application  from 
any  institution  that  does  not  meet  the 
requirements  for  expedited  treatment 
(including  the  problem  association  or 
troubled  condition  restrictions)." 

A  savings  association  must  also  file  an 
application  with  the  OTS  if  the  amount 
of  the  capital  distribution  exceeds  a 
specified  amount.  Under  proposed 
§  563.143(a)(2),  an  application  would  be 
required  if  the  total  amount  of  all  capital 
distributions,  including  the  proposed 
capital  distribution,  for  the  applicable 
calendar  year  would  exceed  an  amoimt 
equal  to  the  savings  association's  net 
income  for  that  year  to  date  plus  the 
savings  association's  retained  net 
income  for  the  preceding  two  years. 
Thus,  without  prior  application  to  the 
OTS,  only  undistributeid  net  income  for 
the  prior  two  years  may  be  distributed 
in  addition  to  the  current  year's 
undistributed  net  income.  This 
proposed  restriction  is  similar  to 


"  See  proposed  §  563.143(a)(2). 

"See  existing  12  CFR  563.134(a)(2).  (5)  and  (6) 
(1997). 

"See  existing  12  CFR  563.134(a)(3).  (4).  (7).  (8). 
(9)  and  (10)  (1997). 


'•61  FR  67021.  67024-67029  Pecember  19. 
1996).  The  OTS  issued  a  Tinal  rule  making 
conforming  changes  to  its  regulations  that  cross- 
reference  the  UFIRS.  62  FR  3779.  3780  (January  27. 
1997). 

■< See  proposed  S§563.143(aHl). 
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limitations  in  i  posed  upon  banks  and 
should  promo  e  interagency  regulatory 
conformity  c(>|isistent  with  section  303 
of  CDRIA.  It  is  based  on  the  requirement 
duxently  impt^sed  upon  national  banks 
under  12  U.SIC.  60  and  OCC  regulaUons 
at  12  CFR  5.6W.20  pRB  regulations  at  12 
CFR  208.19(b)  impose  a  similar 
requirement  on  state  member  banks. 

Proposed  §a63.143(b)  describes  when 
a  savings  assoaiation  must  file  a  notice 
of  a  capital  dijsbibution.  This  proposed 
section  would  {apply  whenever  an 
application  is  hot  otherwise  required 
under  §  563.lW3(a).  A  savings 
association  would  be  required  to  file  a 
notice  if  it  meets  any  one  of  four 
criteria. 

First,  a  notice  would  be  required  if  the 
savings  association  would  not  be  at  least 
adequately  capitalized  following  the 
distribution.  This  requirement  ensures 
that  a  savings  iaissociation  will  not 
violate  the  PCA  provision  prohibiting  a 
savings  associytion  from  declaring  any 
dividend  or  making  any  other  capital 
distribution  if;  ifollowing  the 
distribution,  the  institution  would  be 
undercapitalized.^  I 

The  second  qriterion  is  similar  to 
restrictions  imjiiosed  on  upon  banks  and 
should  promote  interagency  regulatory 
conformity  consistent  with  section  303 
of  CDRIA.  Section  563.143(b)(2)  is  based 
on  section  18(i)lof  the  Federal  Deposit 
Insurance  Act  )[FDIA)  (12  U.S.C. 
1828(i)).  Under  this  statute,  no  insured 
state  nonmember  bank  may,  without  the 
FDIC's  prior  comsent,  reduce  the 
amount,  or  retmB  any  part  of  its  common 
or  preferred  capital  stock,  or  retire  any 
part  of  its  capital  notes  and 
debentures."  Section  563. 143(b)(2) 
would  place  a  comparable  restraint  on 
savings  associalttons  by  requiring  a 
notice  where  a  capital  distribution 
would  reduce  tibe  amount  of,  or  retire 
any  part  of  the  |s|avings  association's  ^ 
erred  stock,  or  retire  any 
xmients  such  as  notes 
eluded  in  capital  imder 
,  the  proposed  rule,  the 
reduction  of  the  amount  of  stock  would 
include  the  repurchase  of  outstanding 
stock  as  treasury  stock.  The  OTS 
specifically  requests  comment  on 
whether  a  savings  association  should  be 


common  or  pr 
part  of  debt  ins^ 
or  debentures  it 
part  567.  Undel 


»  Under  12  U.S.C.  60  and  12  CFR  5.64(1997).  a 
national  bank  may  not  declare  a  dividend  if  the 
total  amount  of  all  dividends  (common  and 
preferred),  including  the  proposed  dividend, 
declared  by  the  national  bank  in  any  calendar  year 
exceeds  the  total  of  the  national  bank's  retained  net 
income  of  that  year  la  date,  combined  with  its 
retained  net  income  of  the  preceding  two  years, 
unless  the  dividend  it  approved  by  the  OCC. 

"  12  U.S.C.  1831o((i)(l)(A). 

"A  similar,  but  nttt  identical,  provision  applies 
to  national  banks.  Sit  12  U.S.C  56  and  59. 


required  to  file  a  notice  for  such  stock 
repurchases. 

Proposed  §  563.143  would  include  a 
limited  exception  to  the  FDIA-based 
requirement.  If  a  notice  or  application  is 
not  otherwise  required  under 
§  563.143(a)  and  (b).  a  savings 
association  would  not  be  required  to  file 
if  the  savings  association  is  malting  a 
regular  payment  under  a  debt 
instrument  approved  by  the  OTS  under 
12  CFR  563.81. 

Under  the  third  criterion,  a  savings 
association  would  be  required  to  file  a 
notice  if  the  proposed  distribution 
violates  a  prohibition  contained  in  any 
applicable  statute,  regulation,  or 
agreement  between  tl^e  savings 
association  and  the  OTS  (or  the  FDIC), 
or  a  condition  imposed  on  the  savings 
association  in  an  OTS-approved 
application  or  notice. 

Finally,  under  §  563.143(b)(4j,  a 
savings  association  that  is  a  subsidiary 
of  a  savings  and  loan  holding  company 
would  be  required  to  file  a  notice, 
unless  an  application  is  otherwise 
required.  This  provision  implements  12 
U.S.C.  1467a(f),  which  requires  such 
savings  associations  to  notify  OTS  at 
least  30  days  before  the  proposed 
declaration  of  any  dividend. 

If  neither  the  savings  association  nor 
the  proposed  capital  distributidh  meet 
any  of  the  criteria  fisted  in  §  563.143(a) 
or  (b),  the  savings  association  is  not 
required  to  file  a  notice  or  an 
apphcation  before  making  a 
distribution.  See  proposed  §  563.143(c). 

Proposed  §  563. 1 44— How  Do  I  File  With 
the  OTS? 

Proposed  §  563.144  contains  the 
requirements  governing  the  filing  of 
capital  distribution  notices  or 
applications  with  the  OTS.  Under  this 
proposed  section,  an  application  or 
notice  ipust  be  in  narrative  form, 
include  all  relevant  information 
concerning  the  proposed  capital 
distribution,  including  the  amount, 
timing,  and  type  of  distribution,  and 
demonstrate  compliance  with  §  563.146, 
which  addresses  the  criteria  for  OTS 
disapproval  of  notices  and  denial  of 
applications.  In  addition,  an  apphcation 
must  demonstrate  compliance  with  OTS 
approval  standards  at  §  516.3(b)(2).  See 
proposed  §  563.144(a). 

Current  §  563.134(c)  permits  savings 
associations  to  seek  approval  or  provide 
notice  by  submitting  schedules  of 
proposed  capital  distributions.  Proposed 
1 563.144(b)  would  permit  a  savings 
association  to  file  schedules  of  capital 
distributions  it  proposes  to  make  over  a 
period  not  to  exceed  12  months. 

All  notices  and  applications  must  be 
filed  at  least  30  days  before  the 


proposed  declaration  of  dividend  or 
approval  of  the  proposed  capital 
distribution  by  die  savings  association's 
board  of  directors.  See  proposed 
§  563.144(c).  All  notices  and 
applications  would  be  processed  under 
12  CFR  §§  516.1  through  516.3. 

Proposed  §563.1 45—hfay  I  Combine  My 
Notice  or  Apphcation  With  Other 
Notices  or  Applications? 

Consistent  with  the  current 
regulation,  the  proposed  rule  would 
allow  a  savings  association  to  combine 
a  capital  distribution  notice  or 
application  with  any  related  notice  or 
application  filed  with  the  OTS  under 
any  regulation.  To  combine  notices,  the 
association  must  state  that  the  related 
notice  or  application  is  intended  to 
serve  as  a  notice  or  apphcation  under 
the  capital  distributions  regulation. 
Additionally,  the  savings  association 
must  submit  the  combined  notice  or 
application  in  a  timely  manner. 

Proposed  §  563.146— Will  the  OTS 
Permit  My  Capital  Distribution? 

Section  563.146  would  state  that  the 
OTS  may  disapprove  a  notice  or  deny 
an  application  submitted  imder 
§  563.143  under  three  circumstances. 
First,  §  563.146(a)  would  state  that  the 
OTS  may  disapprove  a  notice  or  deny 
an  application  if,  following  the 
distribution,  the  savings  association 
would  be  undercapitalized.  This 
provision  reflects  the  PCA  prohibition  at 
12  U.S.C.  18310(d)(1)(B).  If  the  savings 
association  would  be  undercapitalized, 
the  OTS  would  determine  whether  the 
capital  distribution  falls  within  the 
limited  statutory  exception  permitting 
the  OTS,  in  consultation  with  the  FDIC. 
to  approve  an  imdercapitafized 
institution's  repurchase,  redemption, 
retirement  or  acquisition  of  shares  or 
ownership  interests.  To  be  exempted, 
the  distribution  must  be  made  in 
connection  with  the  issuance  of 
additional  shares  in  at  least  an 
equivalent  amount,  and  must  reduce  the 
institution's  financial  obligations  or 
otherwise  improve  its  financial 
condition.  12  U.S.C.  1831o(d)(l)(B). 

Second,  under  proposed  §  563.146(b) 
the  OTS  may  disapprove  a  notice  or 
deny  an  application  where  the  OTS 
determines  that  the  proposed  capital 
distribution  raises  safety  or  soundness 
concerns.  The  OTS  will  consider  the 
amount  of  the  capital  distribution  in 
determining  whether  the  distribution 
raises  safety  and  soundness  concerns. 
Under  today's  proposal,  a  savings 
association  would  not  be  required  to  file 
a  notice  or  apphcation  for  a  cash 
distribution  if,  in  addition  to  satisfying 
other  regulatory  requirements,  the  total 
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amount  of  all  distributions  (including 
the  proposed  distributions)  for  the 
applicable  calendar  year  does  not 
exceed  net  income  for  that  year  to  date 
plus  the  retained  net  income  for  the 
preceding  two  years.  The  OTS  may 
permit  a  capital  distribution  in  excess  of 
this  standard  upon  appHcation,  but  may 
deny  an  appUcation  for  such  a 
distribution  if  it  raises  safety  and 
soundness  concerns. 

Finally,  §  563.146(c)  would  retain  the 
existing  provision  that  a  savings 
association  may  not  make  a  distribution 
that  violates  a  prohibition  contained  in 
any  statute,  regulation,  or  agreement 
between  the  savings  association  and  the 
OTS  or  the  FDIC  or  condition  imposed 
on  the  savings  association  in  an  OTS- 
approved  application  or  notice.^^  If 
there  is  such  a  violation,  the  OTS  would 
determine  whether  it  may  and  should 
permit  the  capital  distribution 
notwithstanding  the  prohibition. 

Miscellaneous 

The  current  regulation  at  12  CFR 
563.134(e)(2)  and  (3)  addresses  the 
effect  of  the  capital  distributions  rule  on 
more  stringent  and  less  stringent 
provisions  or  conditions  imposed  in 
written  agreements  between  a  savings 
association  and  the  OTS,  or  imposed  on 
a  savings  association  in  an  OTS- 
approved  application  or  notice.  The 
OTS  believes  that  these  provisions 
would  have  a  limited  application,  and 
has  not  included  them  in  the  proposed 
rule.  The  OTS  specifically  requests 
comments  on  whether  these  provisions 
should  be  retained  in  the  final  rule.        ' 

The  proposed  rule  includes 
appropriate  revisions  modifying  cross 
citations  to  existing  §  563.134. 

IV.  Executive  Order  12866 

Xhe  Director  of  the  OTS  has 
delermined  that  this  proposed 
regulation  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposal  merely  conforms  the 
capital  distributions  regulation  to 
standards  already  in  place  for  all 
institutions  as  a  result  of  PCA  and 
makes  other  revisions  designed  to  lower 
paperwork  and  other  burdens  on 
savings  associations. 


"See  current  12  CFR  563.134(b)(6)  (1997). 


VI.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  proposed 
rule  will  not  result  in  expenditures  by 
state,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  As  discussed  in  the  preamble,  the 
proposal  merely  conforms  the  capital 
distributions  regulation  to  standards 
already  in  place  for  all  institutions  as  a 
result  of  PCA  and  makes  other  revisions 
designed  to  lower  paperwork  and  other 
burdens  on  savings  associations. 
Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act.    * 

Vn.  Paperwork  Reduction  Act 

OTS  invites  comment  on: 

(1)  Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
OTS's  functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 

The  collection  of  information 
requirements  contained  in  this  proposal 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 


Paperwork  Reduction  Project  (1550- 
0059),  Washington,  D.C.  20503,  with 
copies  to  the  Regulations  and 
Legislation  Division  (1550-0059),  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  563.143-563.146.  OTS 
requires  this  information  for  the  proper 
supervision  of  capital  distributions  by 
Federal  savings  associations.  The  likely 
respondents/recordkeepers  are  Federal 
savings  associations. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  4. 

Estimated  number  of  respondents: 
688. 

Estimated  total  artnual  reporting  and 
recordkeeping  burden:  2752. 

Start  up  costs  to  respondents:  none. 
List  of  Subjects 
12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Security  bonds. 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

Accordingly,  the  Offic^f  Thrift 
Supervision  hereby  proposes  to  amend 
chapter  V,  tiUe  12  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  56&-OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462, 1462a. 
1463. 1464, 1467a,  1468, 1817. 1820, 1828, 
3806;  42  U.S.C.  4106. 

S563.134    [Removed] 

2.  Section  563.134  is  removed. 

3.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Capital  DIstributiona 

Sec. 

563.140  What  does  this  subpart  cover? 

563.141  What  is  a  capital  distribution? 

563.142  What  other  definitions  apply  to 
this  subpart? 

563.143  Must  I  file  with  the  OTS? 

563.144  How  do  I  file  with  the  OTS? 

563.145  May  I  combine  my  notice  or 
application  with  other  notices  or 
applications? 

563.146  Will  the  OTS  permit  my  capital 
distribution? 
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Subpart  E— Ciapital  Distributions 

§563.140    What dOM this subfMrtcovw? 

This  subpart  applies  to  all  capital 
distributions  i^de  by  a  savings 
association  ("yiiu"). 

§  563.1 41    Whati  is  a  capital  distribution? 

A  capital  distribution  is: 

(a)  A  distribution  of  cash  or  other 
property  to  yo^r  owners  made  on 
account  of  thelt  ownership,  but 
excludes: 

(1)  Any  dividend  consisting  only  of 
your  shares  or  rights  to  purchase  your 
shares;  or        j  { 

(2)  If  you  are  k  mutual  savings 
association,  any  payment  that  you  are 
required  to  mafce  under  the  terms  of  a 
deposit  instnut^nt  and  any  other 
amount  paid  ofl  deposits  that  the  OTS 
determines  is  not  a  distribution  for  the 
purposes  of  this  section. 

(b)  Your  payment  to  repurchase, 
redeem,  retire  pr  otherwise  acquire  any 
of  your  shares  br  other  ownership 
interests,  any  payment  to  repurchase, 
redeem,  retire,  qr  otherwise  acquire  debt 
instruments  in<:iuded  in  your  total 

■      i| 
(a)  Applicdtion  required. 


capital  under  §  567.5  of  this  chapter, 
and  any  extension  of  credit  to  finance 
an  affiliate's  acquisition  of  your  shares 
or  interests. 

(c)  Any  direct  or  indirect  payment  of 
cash  or  other  property  to  owners  or 
affiliates  made  in  connection  with  a 
corporate  restnictiuing.  This  includes  a 
pa)mient  to  shareholders  of  an 
association  or  shareholders  of  a  holding 
company  by  an  acquiring  association  to 
acquire  ownership  of  the  association, 
other  than  a  distribution  of  shares. 

(d)  Any  transaction  that  the  OTS  or 
the  Corporation  determines,  by  order  or 
regulation,  to  be  in  substance  a 
distribution  of  capital. 

§563.142    What  ottier  definitions  apply  to 
thissubpsrt? 

The  following  definitions  apply  to 
this  subpart: 

Affiliate  n^eans  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
The  terms  "control"  and  "company" 
have  the  meaning  given  to  those  terms 
in  12  U.S.C.  1841(a)(2)  and  (b) 
respectively. 


Capital  means  total  capital  as  defined 
under  §  567.5(c)  of  this  chapter. 

Net  income  means  your  net  income 
computed  in  accordance  with  generally 
accepted  accounting  principles. 

Retained  net  income  means  your  net 
income  for  a  specified  period  less  total 
capital  distributions  declared  in  that 
period. 

Shares  means  common  and  preferred 
stock,  and  any  options,  warrants,  or 
other  rights  for  the  acquisition  of  such 
stock.  The  term  "share"  also  includes 
convertible  securities  upon  their 
conversion  into  common  or  preferred 
stock.  The  term  does  not  include 
convertible  debt  secmities  prior  to  their 
conversion  into  common  or  preferred 
stock  or  other  securities  that  are  not 
equity  securities  at  the  time  of  a  capital 
distribution. 

§563.143    Must  tfils  with  the  OTS? 

Whether  and  what  you  must  file  with 
the  OTS  depends  on  whether  you  and 
your  proposed  capital  distribution  fall 
within  certain  criteria. 


(1)  You  are  n 
chapter. 


If: 


Then  you: 


eligible  for  expedited  treatment  under  §  516.3(a)  of  this    Must  file  an  application  with  the  OTS. 


ifi,!^®  J°^^^  uT^\  °l  ^"  °/  your  capital  distribuUons  (including  the    Must  file  an  appfication  with  the  OTS 
proposed  caplial^istnbuUon)  for  the  applicable  calendar  year  exceeds  ppui-auon  wim  me  uib. 

your  net  income  for  that  year  to  date  plus  your  retained  net  income  for 
the  preceding  t>vo  years. 


(b)  Notice  r  Quired. 


If  you  are  not 


4^ 


required  to  file  an  appUcation  under  paragraph  (a)  of  this 
section,  but: 


Then  you: 


§^6^45,)U)ofts^4:tel^"'  '"^''"''''^  "P"^""'-  ''  ^'  ^^  ^"    Must  file  a  nodce  with  the  OTS. 


Sil°»"n7^fr/  '"^P"^'  distribution  would  reduce  the  amount  of  or    Must  file  a  notice  with  the  OTS. 
retire  any  pari  bf  your  common  or  preferred  stock  or  retire  any  part  of  i"«  v^ia. 

debt  mstiiiments  such  as  notes  or  debentures  included  in  capital  under 
part  567  of  this  chapter  (other  than  regular  payments  required  under  a 
debt  mstiimient  approved  under  §  563.181). 


(3)  Your  proposed  capital  distnbution  would  violate  a  prohibition  con-    Must  file  a  notice  with  the  OTS 
tamed  in  any  ^phcable  statute,  regulation,  or  agreement  between  you 
and  the  OTS  (^r  the  Corporation,  or  violate  a  condition  imposed  on  you 
m  an  OTS-appfOved  application  or  notice. 


(4)  You  are  a  s ji^sidiary  of  a  savings  and  loan  holding  company. 


Must  file  a  notice  with  the  OTS. 


(c)  No  prior 


ioiice  required. 


l^ei^UslTih'aiZZT^^A  Sf "flv'^^i""""  ™""*  ^y  °f  ^«    ^^«"  y°"  d°  "°*  ^^^  ^o  file  a  notice  or  an  ap- 
critena  listed  in|  paragraphs  (a)  and  (b)  of  tins  section.  plication  with  die  OTS  before  mnlcino  «  «.r,it»i 


plication  with  die  OTS  before  making  a  capital 
distribution. 
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§563.144    HowdolfitownhtheOTS? 

(a)  Contents:  Your  notice  or 
application  must: 

(1)  Be  in  narrative  fonn. 

(2)  Include  all  relevant  information 
concerning  the  proposed  capital 
distribution,  including  the  amount, 
timii^,  and  type  of  distribution. 

(3)  Demonstrate  compli;ince  with 
§  563.146.  If  you  have  filed  an 
application,  your  application  must  also 
demonstrate  compUance  with  the 
standards  of  §  516.3(b)(2)  of  this 
chapter. 

(b)  Schedules.  Your  notice  or 
application  may  include  a  schedule 
proposing  capital  distributions  over  a 
specified  period,  not  to  exceed  12 
months. 

(c)  Timing.  You  must  file  your  notice 
or  application  at  least  30  days  before  the 
proposed  declaration  of  dividend  or 
approval  of  the  proposed  capital 
distribution  by  your  board  of  directors. 

§563.145    May  I  combine  my  notic*  or 
application  with  other  notices  or 
applications? 

Yes.  You  may  combine  the  notice  or 
application  required  under  §  563.143 


with  any  related  notice  or  application 
filed  with  the  OTS  under  any  provision 
of  this  chapter,  if: 

(a)  You  state  that  the  related  notice  or 
application  is  intended  to  serve  as  a 
notice  or  application  under  this  subpart; 
and 

(b)  You  submit  the  notice  or 
application  in  a  timely  manner. 

§563.146    Win  ttw  OTS  permn  my  capital 
distribution? 

The  OTS  may  disapprove  your  notice 
or  deny  your  application  filed  under 
§563.143,  if  the  OTS  makes  any  of  the 
following  determinations. 

(a)  You  will  be  undercapitalized, 
significantly  undercapitalized,  or 
critically  undercapitalized  as  set  forth  in 
§  565.4(b)  of  this  chapter,  following  the 
cajiital  distribution.  If  so,  the  OTS  will 
determine  if  your  capital  distribution  is 
permitted  under  12  U.S.C. 
18310(d)(1)(B). 

(b)  Youi  proposed  capital  distribution 
raises  safety  or  soimdness  concerns. 

(c)  Your  proposed  capital  distribution 
violates  a  prohibition  contained  in  any 
statute,  regulation,  agreement  between 


you  and  the  OTS  (or  the  Corporation), 
or  a  condition  imposed  on  you  in  an 
OTS-approved  application  or  notice.  If 
so,  the  OTS  will  determine  whether  it 
may  permit  your  capital  distribution 
notwithstanding  the  prohibition  or 
condition. 

PART  563l>-CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

4.  The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  2901;  15  U.S.C  78c,  781.  78m, 
78n, 78w. 

§563b.3    [Amandsd] 

5.  Section  563b.3(g)(2)  is  amended  by 
removing  the  phrase  "§  563.134",  and 
by  adding  in  lieu  thereof  the  phrase 
"§§563.140-563.146". 

Dated:  December  12, 1997. 

By  the  Office  of  Thrift  Supervision. 
Elkn  Seidman, 
Director. 

(FR  Doc.  98-205  Filed  1-6-98;  8:45  am] 
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3  CFR 

Administrative  Orders: 
Notice  of  January  2, 
1998 


.653 


5  CFR 

Proposed  Rules: 
890 


..446 


7  CFR 

301 

925 

930 

900 

980 

Proposed  Ruiss: 
610 


1 

..655 
..399 
..139 
..139 

..446 


9  CFR 

3 

94 

96 

145 

147 

319 


1 

..406 
..406 

£ 

2 

.147 


10  CFR 

Proposed  Rules: 
708 


.374 


12  CFR 

Proposed  Ruiss: 

309 

563 

563b .-, 


...29 
.563 
.563 


14  CFR 

39 4,658 

61 660 

71 „ MA 

97 ..666 

119 „..,,4 

121 4 

135 .4 

Proposed  RuIss: 

39 167. 

169,171.172.174 

91 .-™ 126 

121 .126 

125 _ 126 

129..... 126 

15  CFR 

902 290.667 

16  CFR 

Propossd  RuIss: 

303 447.449 

17  CFR 
Propossd  RuIss: 


.695 


Oh.  II 

20  CFR 

Proposed  Rules: 
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..451 
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21  CFR 

510 406 

520 148.408 
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Propossd  RuIss: 
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22  CFR 

40 
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23  CFR 

1327 


.149 


26  CFR 
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Proposed  Rules: 
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54 708 

30  CFR 


Proposed  Rules: 
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57 

62 

70 

71 
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35  CFR 
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51 414 
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60 414 

61 414 
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85 „ 926 

86 926 

180 156.416. 
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26 770 
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1505 690 
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970..- 386 
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significance. 
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RULES  QOINb  INTO 
EFFECT  JANUARY  7, 
1998  I 

AOmcULTURE 
DEPARTMENT 

Agrtcultural  Mailwting 
ServiM 

Tart  cherries  groi^  in 
Michigan  et  ai:  published  1- 
6-98 

ENVIRONMENTM. 
PROTECTION  AdENCY 

AirpoNulion  control;  new 
motor  vehicles  and  engines: 
National  low  enMsstort 

vehicle  program;  voluntary 

standards;  Skate 

commitment):  put)iished 

1-7-98 

STATE  DEPARTWENT 

Visas;  nonimmigiEint 
documentation: 
Aliens,  inadmissitxiity. 
nonimmigrants,  passports, 
and  visas;  place  of 
appication;  published  1-7- 


C0MMENT5  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agftcultural  Marketing 
Servioe 

Raisins  produced  from  grapes 
grown  in  Califonlia: 
comments  due  by  1-12-98; 
published  11-13-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaslta;  fishdries  of 
Exclusive  Ecorx>mic 
Zone- 
Bering  Sea  and  Aleutian 

Islands  and  Gulf  of 

Alasl<a  groundfish; 

comments  due  by  1-12- 

98;  published  11-12-97 
Bering  Sea  and  Aleutian 

Islands  groundfish; 

comments  due  by  1-14- 

98;  publisheci  12-15-97 
Bering  Sea  arid  Aleutian 

Islands  groundTsh; 

correction;  comments 

due  by  1-14-98; 

published  12-23-97 


Gulf  of  Alaska  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Pacific  halibut;  comments 
due  by  1-14-98; 
published  12-15-97 
West  States  and  Western 
Pacific  fisheries— 
Norttiem  anchovy; 
comments  due  by  1-16- 
98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizations — 
Take  reductk>n  plan  and 
emergency  regulatxxis; 
hearings;  convnents 
due  by  1-14-98; 
puMshed  12^12-97 

DEFENSE  DEPARTMENT 

Civiian  health  and  medteal 
program  of  unitonned 
services  (CHAMPUS): 
TRICARE  ^bgram; 
raimbursiBment;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkm;  State  plans 
for  designated  facilities  and 
poHutants: 

North  Dakota;  comments 
due  by  1-14-98;  published 
12-15-97 

Air  quality  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
1-16-98;  published  12-17- 
97 

Cokxado;  correctkm; 

comments  due  by  1-16- 

98;  published  12-17-97 
Montana;  comments  due  by 

1-14-98;  published  12-15- 

97 

Texas;  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Radio  statkxis;  table  of 
assignments: 
Alabama  et  al.;  comments 

due  by  1-12-98;  published 

12-2-97 

Television  broadcasting: 
Cable  televisk>n  systems — 
Inside  wiring;  comments 
due  by  1-13-98; 
published  11-14-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  k>an  bank 
system: 

Federal  Home  Loan  Bank 
bylaws;  approval  authority; 


comments  due  by  1-12- 
98;  published  12-11-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutkMis;  reserve 
requirements  (Regulatnn  D): 
Weekly  reporters 
requirements;  move  to 
lagged  reserve 
maintenance  system; 
comments  due  by  1-12- 
98;  published  11-12-97 

WTERIOR  DEPARTMENT 

Fiah  and  WlMNfe  Servioe 

Endangered  and  threatened 
species: 

Gray  Wolf;  comments  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 

National  Park  Servioe 

Special  regulatnns: 
Delaware  W^er  Gap 
National  Recreatnn  Area; 
dasignatnn  of  bwyde 
routes;  comments  due  by 
t-12-98;  published  11-13- 
97 

MTEMUN  DEPARTMENT 
•urtaoa  MMng  Reclamation 
and  Enforoament  Omce 
Permanent  program  and 
abandoned  mine  land 
redamatkm  plan 
submisskms:  ■^ 

Oklahoma;  comments  due 
by  1-14-98;  published  12- 
15-97 

Surface  coal  mining  and 
redamatkxi  operatnns: 
Ownership  and  control, 
permit  applkatk)n  process, 
and  improvidently  issued 
permits;  comments  due  by 
1-16-98;  published  11-26- 
97 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Adntinistratlon 

Program  policy  letters: 
Occupational  Illnesses  of 
miners,  including  retired 
or  inactive  miners; 
reporting  requirements; 
comments  due  by  1-12- 
98;  published  11-12-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  1-12-98;  published 
11-13-97 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
ConuniaskMi 

Indian  Gaming  Regulatory  Act: 
Indian  gaming  operatwns; 
annual  fees;  comments 


Aie  by  1-15-98;  publshed 
12-16-97 

NUCLEAR  REGULATORY 
COMMISSION 

Productkxi  and  utilization 
facilities;  domestk:  iKensing: 
Nudear  power  plants— 
Nudear  power  reactors; 
permanent  shutdown 
financial  protectnn 
requirements;  comments 
due  by  1-13-96; 
published  1030-97 
Rulemaking  petitnns: 
Crane.  Peter  G.;  comment) 
(kie  by  1-16-98;  publshed 
12-17-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safely: 

Vessels  bound  ter  ports  and 

places;  intematnnai  safety 

management  code 

verifkatwn  status; 

comments  due  by  1-12- 

98;  publshed  12-11-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Adminlatralion 

Ain«K>rthiness  directives: 

Airbus;  commerrts  due  by  1- 

12-98;  published  12-11-97 
DassauR;  comments  due  t>y 

1-12-98;  published  12-11- 

97 

Domier;  comments  due  by 
1-12-98;  publshed  12-11- 
97 

McDonnell  Douglas; 
comments  due  by  1-16- 
98;  publshed  11-17-97 

Saab;  comments  due  by  1- 
12-98;  publshed  12-11-97 
Class  E  airspace;  comments 

due  by  1-12-98;  published 

12-10-97 

TREASURY  DEPARTMENT 
Customs  Service 
Customs  relations  with 
Canada  and  Mexkx>: 
DesignatkKi  of  land  border 
crossing  kxations  lor 
certain  conveyances; 
comments  due  by  1-16- 
98;  publshed  11-17-97 

Trademartcs.  trade  names,  and 
copyrights: 

Anticounterieiting  Consumer 
Protection  Act;  dispositton 
of  merchandise  t>earing 
counterfeit  American 
trademartcs;  civil  penalties; 
comments  due  by  1-16- 
98;  publshed  11-17-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administratnn: 


/ss 
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Internal  revenue  law 
violations;  rewards  for 
information;  cross 
reference;  comments  due 
by  1-12-98;  published  10- 
14-97 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 

Exemptions  from  currency 
transactions  reporting; 
comments  due  by  1-16- 
98;  published  11-28-97 
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1993 
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1995 
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1996 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govemnient  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
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http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Suppott  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
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Regulations. 
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This  section  of  thai  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  oodified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
SO  titles  pursuant  tb  44  U.S.C.  1510. 

The  CkxJe  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12CFRPartSeil 
[No.  97-1301 
RIN  1550-AB12 

Disclosurw  for  Adftistabie-rate 
Mortgage  Loans^  Adjustment  Notices, 
and  Interest-ratB  Caps 

AQBICY:  Office  ()f  Thrift  SupervisiOT. 
Treasury.  i 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (0T$)  is  issuing  this 
interim  final  rule  revising  the  initial 
disclosure  requirements  for  adjustable- 
rate  mortgage  loans  (ARMs)  by  savings 
associations.  Th0$e  changes  conform  the 
OTS  rule  to  the  parallel  provisions  in 
Regulation  Z,  as  recently  amended  by 
the  Federal  Reserve  Board  (FRB).  The 
revised  rule  penmts  a  savings 
association  to  prbivide  a  borrower  either 
a  fifteen-year  historical  example  of 
interest  rates  and  payments  or  a 
statement  that  the  periodic  payment 
may  substantially  increase  or  decrease 
(together  with  the  maximum  interest 
rate  and  payment  based  on  a  $10,000 
loan). 

DATES:  Effective  date:  January  8, 1998. 

Compliance  date:  Compliance  is 
optional  until  October  1, 1998. 

Comment  date:  Comments  must  be 
received  by  March  9, 1998. 
ADDRESSES:  Send;  Comments  to  Manager, 
Dissemination  BrWch,  Records 
Management  arid  Information  Policy, 
Office  of  Thrift  Sepervision,  1700  G 
Street,  NW.,  Washington.  D.C.  20552. 
Attention  Docket  No.  97-130.  These 
submissions  may  he  hand-delivered  to 
1700  G  Street,  NW,.  from  9:00  A.M.  to 
5:00  P.M.  on  businpss  days;  they  may  be 
sent  by  facsimile  t^ansmiteion  to  FAX 


Number  (202)  90&-7755:  or  by  e-mail: 
public.infoeots.treas.gov.  Those 
coinmenting  by  e-mail  should  include 
their  name  and  phone  nimiber. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW..  bom 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Timothy  R.  Bumiston.  Director.  (202) 
r    906-5629,  CompUance  Policy;  Susan 
Miles.  Attorney.  (202)  906-6798.  or 
Karen  Osterloh,  Assistant  Chief 
Counsel,  (202)  906-6639.  Regulations 
and  Legislation  Division.  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington,  DC  20552. 

8UPPLEMBITARY  INFORMATION: 

L  Background 

To  assist  borrowers  in  making 
informed  decisions  on  the  cost  of  credit, 
both  the  OTS  and  the  FRB  have  issued 
regulations  (12  CFR  560.210  and  12  CFR 
226.19,  respectively)  imposing 
disclosure  requirements  on  creditors 
issuing  ARMs.  The  FRB  disclosure  rules 
At  12  CFR  Part  226  implement  the  Truth 
in  Lending  Act  (TILA) '  and  are 
commonly  referred  to  as  Regulation  Z. 
Regulation  Z  appUes  to  all  lenders 
subject  to  the  TILA,  including  savings 
associations.  Regulation  Z,  however, 
specifically  states  that  information 
provided  in  accordance  with  varic^le 
rate  regulations  of  other  federal 
agencies,  such  as  the  OTS,  may  be 
substituted  for  the  disclosures  required 
by  Regulation  Z.2  To  this  extent, 
Regulation  Z  incorporates  12  CFR 
560.210,  and  the  OTS  rule  serves  as  an 
implementing  regulation  of  the  TILA. 

Section  560.210.  which  appUes  to 
ARMs  of  more  than  one  year  that  are 
secured  by  property  occupied  by  or  to 
be  occupied  by  the  borrower,  derives 
fix)m  a  regulation  OTS's  predecessor 
agency,  the  Federal  Home  Loan  Bank 
Board  (FHLBB).  issued  under  its 
authority  under  the  Home  Owners'  Loan 
Act  (HOLA)  3  to  ensure  that  savings 
associations  operate  in  a  safe  and  soimd 
manner.  The  FHLBB  beUeved  such  a 
regulation  was  necessary  because  "Safe 
and  sound  lending  using  ARMs  requires 
that  the  borrower  have  a  full 
understanding  of  the  type  of  obUgation 

•ISU.S.C  1601  efseq. 

*12  CFR  226.19(b)  n.  45a  and  226.20(c)  n.  45c. 

M2  U.S.C.  1463(a)  and  1464(a). 


being  inclined  in  order  to  make  a 
reasonable  and  meaningful  decision 
concerning  ability  to  repay."  *  Although 
originally  the  FHLBB  regulation  was 
more  complex  than  Regulation  Z.  since 
1988  the  disclosures  required  imder 
§  560.210  and  its  predecessors  have 
been  identical  to  those  required  under 
Regulation  Z. 

Under  Regulation  Z.  if  a  variable  rate 
transaction  exceeds  a  term  of  one  year 
and  is  secured  by  the  consimier's 
principal  dwelUng,  the  creditor  must 
provide  various  initial  disclosures  for 
eadi  variable  rate  program  in  which  the 
consumer  is  interested.'  Until  amended 
recently.'  these  loan  disclosure 
provisions  required  both:  (1)  A  fifteen- 
year  historical  example,  based  on  a 
$10,000  loan  amoimt.  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program;  and  (2)  the 
maximum  interest  rate  and  payment  for 
a  $10,000  loan  originated  at  the  most 
recent  interest  rate  shown  in  the 
historical  example  assuming  the 
maximum  periodic  increases  in  rates 
and  payments  under  the  loan,  and  the 
initial  interest  rate  and  payment  for  that 
loan.  OTS's  parallel  regulation. 
§  560.210,  has  contained  identical 
disclosure  requirements.' 

Section  2105  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (EGRPRA)  •  amended 
section  128(a)  of  the  TILA  to  permit  a 
creditor  the  option  of  providing  a 
statement  that  periodic  rates  may 
substantially  increase  or  decrease 
(together  with  the  maximum  interest 
rate  and  payment  amount  based  on  a 
$10,000  loan  amount),  in  lieu  of  the    . 
historical  example.  On  December  1. 
1997.  the  FRB  published  final  revisions 
to  Regulation  Z  implementing  section 
2105  of  EGRPRA. 

n.  Description  of  Interim  Final  Role 

To  ensure  that  the  initial  disclosure 
requirements  under  OTS  rules  continue 
to  be  consistent  with  those  in 
Regulation  Z,  the  OTS  is  making  the 
same  revisions  to  its  ARM  disclosure 


*50  FR  32005  (Aug.  8.  1985). 

'  12  CFR  226.19(b)(2)  (1997). 

•62  FR  63441  (Dec.  1.  1997). 

'  Compare  12  CFR  226.19(b)(2)  (viii)  and  (x) 
(1997)  with  12  CFR  560.210(b)(2)  (viil)  and  (x) 
(1997). 

•Pub.  L.  104-208, 110  Stat.  3009  (September  30. 
1996). 
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requirements  at  12  CFR  560.210(b)  as 
the  FRB's  recently  adopted  amendments 
to  Regulation  Z. 

Existing  §  560.210(b)  requires  a 
savings  association  offering  an  ARM  to 
provide  a  number  of  initial  disclosures 
for  each  adjustable-rate  home  loan 
program  in  which  a  consumer  expresses 
an  interest.  Existing  §  560.210(b)(2)(viii) 
requires  a  savings  association  to  provide 
a  fifteen-year  historical  example. 
Existing  §  560.210(b)(2)(x)  requires  a 
savings  association  to  provide  the 
maximum  interest  rate  and  payment  for 
a  $10,000  loan. 

The  OTS  interim  final  rule  revises 
these  disclosure  requirements.  A 
savings  association  may  now  provide 
either  the  historical  example  or  the 
maximum  interest  rate  and  payment.  If 
the  savings  association  chooses  the 
maximum  interest  rate  and  pajmnent 
option,  the  savings  association  must 
provide  the  initial  rate  and  payment 
amount  and  a  statement  that  the 
periodic  payment  may  increase  or 
decrease  substantially. 

Consistent  with  the  FRB  final  rule,  the 
OTS  interim  final  rule  also  modifies 
how  the  maximum  interest  rate  is 
.calculated  under  the  maximum  interest 
rate  and  payment  option.  Under  the 
existing  rule,  the  maximum  interest  rate 
is  calculated  using  "the  most  recent 
interest  rate  shown  in  the  historical 
example."  Since  the  savings  association 
is  not  required  to  provide  the  historical 
example  when  it  elects  the  maximum 
interest  rate  and  payment  option,  the 
interim  final  rule  uses  "the  initial 
interest  n^e  (index  value  plus  margin, 
adjusted  by  the  amount  of  any  discount 
or  premiiun)  in  e^ect  as  of  an  identified 
month  and  year  for  the  particular  loan 
program  disclosure"  to  calculate  the 
maximum  interest  rate  and  payment. 
Additionally,  the  interim  final  rule 
defines  the  initial  interest  rate  as  the 
rate  in  effect  as  of  an  identified  month 
and  year  for  a  particular  loan  program. 
This  change  eliminates  any  requirement 
that  a  savings  association  must  update 
the  maximum  rate  and  payment 
disclosure  more  frequently  than  the  loan 
program  disclosure. 

Under  existing  §  560.210(b)(2)(ix),  a 
savings  association  must  explain  how  a 
customer  may  calculate  the  pajrments 
for  the  loan  amount,  based  on  the  most 
recent  payment  shown  in  the  historical 
example.  To  allow  customers  to 
understand  the  relationship  between 
their  transactions  and  the  disclosures 
made  under  the  maximum  interest  rate 
and  payment  option,  the  revised  rule 
requires  a  savings  association  to  provide 
a  similar  explanation  when  it  elects  this 
option.  See  new  $  560.210(b)(2)(ix).  The 


FRB  made  a  similar  change  to 
Regulation  Z. 

m.  Public  Comment 

A.  Revisions  to  Conform  §560.210  to 
New  §226.19 

The  OTS  has  determined  that  advance 
notice  and  comment  ordinarily 
mandated  by  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553(b), 
are  not  required  in  this  interim  final 
rulemaking.  The  APA  authorizes 
agencies  to  waive  notice  and  comment 
procedures  when  the  agency  "for  good 
cause  finds  *  •  •  that  notice  and  public 
procedure  thereon  are  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest."  9 

The  OTS,  for  good  cause,  finds  that 
notice  and  comment  procedures  for  this 
interim  rule  are  impracticable, 
uimecessary,  and  contrary  to  the  public 
interest.  The  changes  in  the  interim  rule 
will  reduce  regulatory  confusion  by 
conforming  the  OTS  disclosure  rules 
(which,  as  discussed  above,  serve  as  an 
implementing  regulation  of  the  TILA), 
more  closely  to  those  of  the  FRB  under 
TILA.  The  changes  will  not  have  an 
adverse  impact  on  savings  associations 
because  the  revisions  reduce  regulatory 
biu-den.  Moreover,  savings  associations 
subject  to  §  560.210  have  the  option  of 
complying  with  the  revised  disclosure 
requirements  through  October  1, 1998, 
the  date  on  which  compliance  under 
new  §  226.19  becomes  mandatory.  The 
OTS  has  also  determined  that  the 
revised  regulation  will  not  have  an 
adverse  impact  on  consumers  obtaining 
ARMs  from  savings  associations, 
because  while  disclosure  requirements 
have  changed  under  the  interim  rule, 
the  new  disclosures  conform  to  the 
disclosures  authorized  by  section  2105 
of  EGRPRA  and  provided  under  the 
revised  FRB  rule.  To  the  extent  that  the 
interim  rule  raises  consumer  issues, 
these  issues  have  already  been  subject  to 
public  notice  and  comment  in  the 
related  FRB  rulemaking,  a  proceeding 
affecting  a  much  wider  spectrum  of 
lenders  and  borrowers.  Only  one 
consimier  organization  commented  on 
the  FRB  proposal  and  the  FRB 
considered  that  comment  in  preparing 
its  final  rule.  It  is  unfikely  that  public 
comment  on  the  disclosure  changes  will 
raise  new  issues  specific  to  savings 
associations.  Nevertheless,  the  OTS 
seeks  the  benefit  of  public  comment  on 
these  revisions. 

B.  Should  the  OTS  Retain  §560.210? 

The  OTS  also  solicits  public  comment 
on  both  the  scope  and  continued 


usefulness  of  §  560.210.  Specifically, 
some  commenters  on  OTS's  1996 
Lending  and  Investment  rulemaking 
argued  that  §  560.210  should  be  deleted 
because  it  unnecessarily  duplicates  the 
FRB  disclosure  requirements  in 
Regulation  Z.*°  This  would  conform 
OTS's  regulations  with  those  of  the 
Office  of  the  Comptroller  of  the 
Ciurency  and  the  Federal  Deposit 
Insurance  Corporation,  which  do  not 
contain  provisions  on  ARMs  disclosures 
and  rely  on  Regulation  Z.  It  would  also 
be  consistent  with  section  303  of  the 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA),  which  instructs  each  Federal 
banking  agency  to  review  its  regulations 
and  remove  duplicative  reqmrements. 

There  are  several  argiunents  for 
retaining  §  560.210,  however.  First, 
although  the  disclosvire  requirements 
are  identical,  unlike  Regulation  Z, 
§  560.210  applies  both  to  liens  on  the 
consumer's  principal  dwelling  and  to 
the  financing  of  second  homes,     . 
including  vacation  homes.  Removing 
this  regulation  might  lessen  the 
disclosures  savings  associations  provide 
to  borrowers  financing  second  homes. 

Additionally,  by  retaining  its  own 
regulation  that  is  grotmded  in  the  HOLA 
rather  than  the  TILA,  the  OTS  may  have 
greater  flexibility  in  fashioning 
appropriate  reUef  for  violations  of  ARMs 
disclosiue  requirements.  Section  165  of 
the  TILA  authorizes  agencies  to  seek 
restitution  only  in  certain  instances 
where  the  creditor  inaccurately 
discloses  the  annual  percentage  rate  or 
finance  charge  or  where  section  165 
itself  requires  a  refund  or  credit.  ■ ' 
Certain  inaccurate  disclosvires  (such  as  . 
non-disclosure  of  an  interest  rate  floor 
or  disclosure  of  a  non-existent  interest 
rate  floor)  or  actions  by  an  association 
(such  as  using  an  incorrect  index  after 
issuing  the  initial  disclosure  statement 
or  failing  to  adjust  interest  rates  and 
loan  payments  on  the  date  required  by 
the  loan  contract)  would  not  themselves 
constitute  inaccurate  disclosures  of  the 
aimual  fwrcentage  rate  or  finance 
charge.  Any  of  these  disclosures  or 
actions  might,  however,  result  in  the 
customer  paying  an  overcharge  on  its 
ARM.  The  FRB's  Commentary  on 
Regulation  Z  indicates  that  section  165 
requires  refunds  and/or  credits  only 
when  a  borrower's  account  balance 
exceeds  the  entire  outstanding  loan 
balance  and  "does  not  apply  where  the 
consumer  has  simply  paid  an  amount  in' 
excess  of  the  payment  due  for  a  given 


»5U.S.C.  553(b)(B). 


">See  61  FR  50951,  50963  (Sept.  30. 1996). 
"  15  U.S.C.  1607(e)(5). 


UMI 
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period."  '2  Thxii,  section  165  would  not 
apply  to  overcharges  on  loans  that  have 
substantial  ren^aining  principal 
balances,  althokigh  it  would  appear  to 
impose  an  affiijniative  obligation  on 
mortgage  lendans  to  refund  or  credit  any 
excess  payments  collected  over  the  Hfe 
of  a  loan  when  the  loan  is  either  prepaid 
or  fully  amorti^d. 

In  contrast,  in  enforcing  §  560.210,  as 
with  any  other  HOLA-based  OTS 
regulations,  the  ftgency  has  available  to 
it  the  full  panoniy  of  enforcement 
actions  availab  a  under  section  8  of  the 
Federal  Deposit  insurance  Act.  '3  This 
includes  seeldi^i  restitution  when  a 
savings  associaUon  has  been  unjustly 
enriched  or  acted  with  reckless 
disregard.'^  This  remedy  may  therefore 
be  available  forjARMs  overcharges 
during  the  lifB  Of  the  loan,  in  contrast  to 
'"'TILA  and  Regulation 


section  165  of 
Z 

IV.  Eflfective  Da 

The  OTS  has  determined  that  the  30- 
day  delay  of  effectiveness  provisions  of 
the  APA  may  b4  jwaived  in  this 
rulemaking.  Th^lAPA  at  12  U.S.C. 
553(d)  permits  ||aiver  of  the  30-day 
delayed  effectivlal  date  requirement  for, 
inter  alia,  good  biuse  or  where  a  rule 
relieves  a  restricilion.  The  OTS  finds  that 
good  cause  exisj^  for  the  same  reason  as 
disciissed  in  Se^on  III  above.  The  OTS 
further  finds  that  the  30-day  delayed 
effective  date  requirement  may  be 
waived  because  [this  interim  final  rule 
relieves  regulatcniy  restrictions  by 
reducing  the  nuiaber  of  disclosures 
reoulred  for  certain  ARMs. 

Section  302  of  the  CDRIA  requires 
that  new  regulations  and  amendments 
to  regulations  thw  impose  additional 
reporting,  disclobUre.  or  other  new 
requirements  take  effect  on  the  first  date 
of  the  calendar  quarter  following 
publication  of  thld  rule  unless,  among 
other  things,  thejagency  determines,  for 
good  cause,  that  )the  regulations  should 
become  effectivej  before  that  date.  OTS 
believes  that  an  immediate  effective 
date  is  appropriate  since  the  interim 
rule  relieves  regi^fatory  burden  on 
savings  associatiphs.  An  immediate 
effective  date  willl  permit  savings 
associations  to  reduce  the  number  of 
disclosures  they  must  provide  and  will 
reduce  regulatory  confusion  by 
conforming  OTS  regulations  more 
closely  to  those  of  the  FRB.  OTS  does 
not  anticipate  that  the  immediate 
application  of  the  rules  will  present  a 
hardship  to  institutions.  Indeed,  OTS 


2 1  ipp. 


"12CFRpMt226, 
Interpretations.  $226.^: 
"12U.S.C.  IBia 
'■•12U.S.C.  1818(bKb 


.1,  Official  Suff 
,  Comment  2. 


believes  that  CDRIA  does  not  apply  to 
this  interim  rule  because  it  imposes  no 
new  biu-dens  or  requirements  on  thrifts. 
For  these  reasons.  OTS  has  determined 
that  the  interim  final  rule  should  be 
effective  upon  pubUcation  in  the 
Federal  R^tw.  Like  the  FRB  rule, 
however,  compUance  with  the  OTS  rule 
is  optional  imtil  October  1, 1998. 

V.  Paporwwk  Reduction  Act  of  1995 

The  OTS  invites  comments  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  interim 
final  rulemaking  is  necessary  for  the 
proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  acciu-acy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
he  collected; 

-  (4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Under  the  Paperwork  Reduction  Act 
of  1995,  as  codified  at  44  U.S.C.  3507, 
no  persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  infonnation 
in  this  interim  final  rule  will  be 
displayed  in  the  table  at  12  CFR 
506.1(b). 

The  OTS  has  received  emergency 
approval  for  the  recordkeeping 
requirements  contained  in  this  interim 
final  rule  fit)m  the  Office  of 
Management  and  Budget.  Comments  on 
all  aspects  of  this  information  collection 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1550).  Washington. 
D.C.  20503.  with  copies  to  the  OTS. 
1700  G  Street,  N.W.,  Washington.  D.C. 
20552. 

The  reporting/recordkeeping 
requirements  contained  in  this  interim 
final  rule  are  found  at  12  CFR  560.210. 
The  likely  respondents/recordkeepers 
are  OTS-regulated  savings  associations. 
The  OTS  needs  the  disclosures  made  by 
savings  associations  in  order  to  ensure 
that  associations  comply  with  a 
statutory  TILA  requirement  and  to 
otherwise  supervise  savings 
associations. 

Estitnated  number  of  respondents: 
1.238. 


Estimated  average  annual  burden 
hours  per  respondent:  53. 

Estimated  number  of  total  annual 
burden  hours:  65,639. 

Start-up  costs  to  respondents:  $160. 

Records  are  to  be  maintained  for  the 
period  of  time  respondent/recordkeeper 
owns  the  loan  plus  three  years. 

VI.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  interim  final  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

Vn.  Regulatory  Flexibility  Act  Analysis 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
The  interim  final  rule  does  not  impose 
any  additional  biudens  or  requirements 
upon  small  entities.  Rather,  the  rule 
reduces  the  number  of  disclosures 
required  for  ARMs  and  eases  the 
compliance  burden  on  all  savings 
associations,  including  small  savings 
associations.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

VIII.  Unfunded  Mandates  Act  of  1995 

The  OTS  has  determined  that  the 
requirements  of  this  interim  final  rule 
will  not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  imder  section  202  of  the 
Unfunded  Mandates  Act  of  1995,  as 
codified  at  2  U.S.C.  1571(a). 

List  of  Subjects  in  12  CFR  Part  560 

Consumer  protection.  Investments, 
ManufactiuBd  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  title  12. 
chapter  V,  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  560— LENDING  AND 
INVESTMENT 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a.  1463. 
1464, 1467a,  1701)-3. 1828,  3803,  3806;  42 
U.S.C  4106. 

2.  Section  560.210  is  amended  by: 

a.  Revising  the  introductory  text  of 
paragraph  (b)(2)  including  footnote  2; 

b.  Revising  paragraph  (b)(2)(viii); 

c.  Revising  paragraph  (b)(2)(ix); 

d.  Removing  paragraph  (b)(2)(x);  and 

e.  Redesignating  paragraphs  (b)(2)(xi), 
(b)(2)(xii),  and  (b)(2)(xiii)  as  paragraphs 
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(b)(2)(x).  (b)(2)(xi).  and  (b)(2)(xii). 
respectively. 
The  revisions  read  as  follows: 

1560.210    DiadosurMforadJustabto-rat* 
mortgaga  loana,  adjuatmant  noticaa,  and 
intaraat-rata  capa. 

•        *        *        •        • 

(2)  A  loan  program  disclosure  for  each 
adjustable-rate  home  loan  program  in 
which  the  consimier  expresses  an 
interest.  The  following  disclosures,  as 
applicable,  shall  be  provided:  ^ 

(viii)  At  the  option  of  the  savings 
association,  either  of  the  following: 

(A)  An  historical  example,  based  on  a 
$10,000  loan  amount,  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate  * 
changes  implemented  according  to  the 
terms  of  the  loan  program  disclosure. 
The  example  shall  reflect  the  most 
recent  1  Shears  of  index  values.  The 
example  shall  reflect  all  significant  loan 
program  terms,  such  as  negative 
amortization,  interest  rate  carryover, 
interest  rate  discounts,  and  interest  rate 
and  pajrment  limitations,  that  would 
have  been  affected  by  the  index 
movement  during  the  period;  or 

(B)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  originated  at 
the  initial  interest  rate  (index  value  plus 
margin,  adjusted  by  the  amount  of  any 
discount  or  premium)  in  effect  as  of  an 
identified  month  and  year  for  the  loan 
program  disclosure  assuming  the 
maximum  periodic  increases  in  rates 
and  payments  under  the  program;  and 
the  initial  interest  rate  and  payment  for 
that  loan  and  a  statement  that  the 
periodic  payment  may  increase  or  : 
decrease  substantially  depending  on 
changes  in  the  rate. 

(ix)  An  explanation  of  how  the 
consumer  may  calculate  the  payments 
for  the  loan  amoimt  to  be  borrowed 
based  on  either: 

(A)  The  most  recent  payment  shown 
in  the  historical  example  in  paragraph 
(b)(2){viii)(A)  of  this  section;  or 

(B)  The  initial  interest  rate  used  to 
calculate  the  maximum  interest  rate  and 
payment  in  paragraph  (b](2)(viii)(B)  of 
this  section. 
***** 

Dated:  December  30, 1997. 
-    By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  9&-443  Filed  1-7-98;  8:45  am] 

BILUNOCOOE  (720-01-P 


'  A  sample  disclosure  form  may  be  found  in  1 2 
CFR  part  226.  Appendix  H-14. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
•26  CFR  Part  1 

[TD  8754] 

RIN  1545-AS76 

Debt  Instruments  WItti  Original  Issue 
Discount;  Annuity  Contracts 

AGENCY:  bitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  federal 
income  tax  treatment  of  certain  annuity 
contracts.  The  regulations  determine 
which  of  these  contracts  are  taxed  as 
debt  instruments  for  purposes  of  the 
original  iSue  discount  provisions  of  the 
Internal  Revenue  Code.  The  regulations 
provide  needed  guidance  to  owners  and 
issuers  of  these  contracts. 

DATES:  Effective  date:  The  regulations 
are  effective  February  9, 1998. 

Applicability  dates:  For  dates  of 
applicability,  see  §  1.1275-l(j)(8). 

FOn  FURTHER  INFORMATION  CONTACT: 
Jonathan  R.  Zelnik.  (202)  622-3930  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  163(e)  and  1271  through 
1275  of  the  Internal  Revenue  Code 
(Code)  provide  rules  for  the  treatment  of 
debt  instruments  that  have  original 
issue  discount  (OID). 

On  February  2, 1994,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (59  FR  4799)  final  regulations 
under  the  OID  provisions.  On  April  7, 
1995,  the  IRS  published  in  the  Federal 
Register  (60  FR  17731)  a  notice  of 
proposed  rulemaking  relating  to  the 
federal  income  tax  treatment  of  annuity 
contracts  that  are  not  issued  by 
insurance  companies  subject  to  tax 
under  subchapter  L  of  the  Code.  The 
proposed  regulations  treat  certain  of 
these  annuity  contracts  as  debt 
instruments  for  purposes  of  the  OID 
provisions. 

The  IRS  received  a  number  of  written 
comments  on  the  proposed  regulations. 
In  addition,  on  August  8, 1995,  the  IRS 
held  a  public  hearing  on  the  proposed 
regulations.  The  proposed  regulations, 
with  certain  changes  in  response  to 
comments,  are  adopted  as  final 
regulations.  The  comments  and  changes 
are  discussed  below. 


Explanation  of  Provisions 

Certain  Annuity  Contracts 

The  OID  provisions  generally  apply  to 
issuers  and  holders  of  debt  instruments. 
The  term  debt  instrument  means  any 
instrument  or  contractual  arrangement 
that  constitutes  indebtedness  under 
general  principles  of  federal  income  tax 
law.  See  section  1275(a)(1)  and 
§1.1275-l(d). 

Section  1275(a)(1)(B)  excepts  two 
types  of  annuity  contracts  from  the 
definition  of  debt  instrument  (and, 
therefore,  from  the  OID  provisions). 
First,  section  1275(a)(l)(B)(i)  excepts  an 
annuity  contract  to  which  section  72 
applies  if  the  contract  "depends  (in 
whole  or  in  substantial  part)  on  the  life 
expectancy  of  1  or  more  individuals." 
Second,  section  1275(a)(l)(B)(ii)  excepts 
an  annuity  contract  to  which  section  72 
applies  if  the  contract  is  issued  by  "an 
insurance  company  subject  to  tax  imder 
subchapter  L"  and  the  circiunstances  of 
the  contract's  issuance  meet  certain 
criteria. 

The  proposed  regulations  address 
only  the  first  exception,  which  is 
contained  in  section  1275(a)(l)(B)(i). 
Under  the  proposed  regulations,  an 
annuity  contract  qualifies  for  the 
Exception  in  section  1275(a)(l)(B)(i) 
only  if  all  payments  under  the  contract 
are  periodic  payments  that:  (1)  are  made 
at  least  annually  for  the  life  (or  lives)  of 
one  or  more  individuals;  (2)  do  not 
increase  at  any  time  during  the  life  of 
the  contract;  and  (3)  are  part  of  a  series 
of  payments  that  begins  within  one  year 
of  the  date  of  the  initial  investment  in 
the  contract.  An  annuity  contract  that  is 
otherwise  described  in  the  preceding 
sentence,  however,  does  not  fail  to 
qualify  for  the  exception  in  section 
1275(a)(l)(B)(i)  merely  because  it  also 
provides  for  a  payment  (or  payments) 
made  by  reason  of  the  death  of  one  or 
more  individuals.  Thus,  under  the 
proposed  regulations,  the  exception  in 
section  1275(a)(l)(B)(i)  applies  only  to 
an  immediate  annuity  contract  with 
level  (or  decreasing)  payments  for  the 
life  (or  lives)  of  one  or  more  individuals. 
No  deferred  annuity  contract  qualifies 
for  the  exception. 

Several  commentators  questioned  the 
approach  of  the  proposed  regulations.  In 
particular,  they  contended  that  the 
exception  in  section  1275(a)(l)(B)(i) 
should  not  be  limited  to  those  annuity 
contracts  that  require  periodic  payments 
to  begin  within  one  year  of  the  date  of 
the  initial  investment  in  the  contract. 
That  is,  deferred  annuities,  if  dependent 
in  whole  or  substantial  part  on  an 
individual's  (or  several  individuals') 
survival,  should  also  qualify  for  the 
exception  in  section  1275(a)(l)(B)(i). 
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Other  commentators  took  issue  with  this 
point  of  view  ami  contended  that  the 
proposed  reguliiions  should  be 
Hnalized  withou|t  substantial  change. 
After  a  carefiill  review  of  this  issue, 
the  ERS  and  thelTreasiuy  have  modified 
the  regulations  Itp  eliminate  the 
requirement  that  annuity  distributions 
begin  within  one  year  of  the  date  of  the 
initial  investment  in  the  contract. 
Instead,  as  suggested  by  the  legislative 
history,  the  final  regulations  interpret 
section  1275(a)(jl)(B)(i)  as  excepting 
from  the  defini^pn  of  debt  instrument 
only  those  annuity  contracts  that 
contain  terms  ensuring  that  the  life 
contingency  imdjer  the  contract  is  both 
"real  and  signifi(tant."  H.R.  Conf.  Rep. 
No.  861,  98th  C6ng.,  2d  Sess.  887 
(1984),  1984-3  (Vol.  2)  C.B.  141.  The 
Treasury  and  the  IRS  have  determined 
that  the  life  contingency  under  an 
annuity  contract  is  "real  and 
significant"  within  the  meaning  of  the 
legislative  histofy  only  if,  on  the  day  the 
contract  is  purchased,  there  is  a  high 
probability  that  total  distributions  under 
the  contract  wil|  increase 
commensurately  with  the  longevity  of 
the  individual  (o: '  individuals)  over 
whose  life  (or  HVjs)  the  distributions  are 
to  be  made.  (Th^  individuals  are 
hereinafter  refeind  to  as  annuitants.) 
The  final  regulatiions,  therefore,  provide 
a  two-pronged  general  rule:  An  aimuity 
contract  qualifies  for  the  exception  in 
section  1275(a)(i|(B)(i)  only  if  it  both: 

(1)  provides  for  pieriodic  distributions 
made  at  least  annually  for  the  life  (or 
joint  lives)  of  an  j  individual  (or  a 
reasonable  number  of  individuals);  and 

(2)  contains  no  t0rms  or  provisions  that 
can  significantly  reduce  the  probability 
that  total  distributions  will  increase 
commensurately  with  longevity. 

The  final  regulations  identify  several 
types  of  terms  and  provisions  that  can 
significantly  reduce  the  probability  that 
total  distributions  imder  the  contract 
will  increase  coiiiknensurately  with 
longevity.  These  jlierms  and  provisions 
include  the  avai]|E|bility  of  a  cash 
surrender  option),  jthe  availability  of  a 
loan  seciued  by  tl^e  contract,  minimum 
payout  provisions,  maximum  payout 
provisions,  and  provisions  that  allow 
decreasing  payouts.  Subject  to  limited 
exceptions,  the  prosence  of  any  of  these 
terms  or  provisions  causes  an  annuity 
contract  to  fail  to  qualify  for  the 
exception  in  section  1275(a)(l)(B)(i). 
The  list  of  identified  terms  and 
provisions  in  thej  pnal  regulations  is  not 
exclusive.  A  contiiact  fails  to  qualify  for 
the  exception  in  section  1275(a)(l)(B)(i) 
if  the  contract  contains  any  other  term 
or  provision  that  can  significantly 
reduce  the  probab  Mty  that  total 
distributions  unc  ( r  the  contract  will 


increase  commensiuately  with 
longevity. 

Cash  Surrender  Options  and  Loans 
Secured  by  the  Contract 

If  the  holder  of  an  annuity  contract 
can  exchange  or  surrender  all  or  part  of 
the  contract  for  a  distribution  or  for 
distributions  that  are  not  contingent  on 
life,  the  holder's  decision  whether,  and 
when,  to  exchange  or  surrender  the 
contract  can  render  the. life  contingency 
insignificant.  Similarly,  if  the  holder  of 
an  annuity  contract  can  borrow  against 
the  contract,  the  holder's  decision 
whether,  and  when,  to  borrow  can  have 
a  comparable  effect.  The  final 
regulations,  therefore,  provide  that,  if 
either  the  issuer  or  a  person  acting  in 
concert  with  the  issuer  explidfly  or 
implicitly  makes  available  either  a  cash 
surrender  option  or  a  loan  secured  by 
the  contract,  then  the  contract  contains 
a  term  that  can  significantly  reduce  the 
probability  that  total  distributions  en 
the  contract  will  increase 
commensurately  with  longevity.  That 
availabihty,  therefore,  causes  the 
contract  to  fail  to  qualify  for  the 
exception  in  section  1275(a)(l)(B)(i). 

Minimum  Payout  Provisions 

If  an  annuity  contract  guarantees  that 
a  minimum  amount  will  be  distributed 
regardless  of  the  death  of  the  individual 
(or  individuals)  over  whose  life  (or 
lives)  payments  are  to  be  made,  the 
minimum  amount  is  not  subject  to  the 
life  contingency.  In  addition,  the  larger 
the  minimum  amount  relative  to 
aggregate  expected  distributions  over 
the  remaining  (joint)  life  expectancy  of 
the  annuitant  (or  annuitants),  the  less 
likely  it  is  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  the  longevity  of 
the  annuitant  (or  annuitants).  A 
sufficiently  large  minimiun  amount 
renders  the  life  contingency  virtually 
meaningless.  For  example,  consider  a 
contract  that  provides  for  monthly 
distributions  to  begin  on  the  annuity 
starting  date  and  to  extend  for  the  longer 
of  the  life  of  the  annuitant  or  20  years, 
regardless  of  the  annuitant's  age.  If  the 
annuitant  has  a  life  expectancy  as  of  the 
annuity  starting  date  of  5  years,  it  is 
likely  that  distributions  will  be  made  for 
exactly  20  years,  regardless  of  when  the 
annuitant  dies.  In  this  case,  although  the 
form  of  the  contract  indicates  that  it 
depends  on  life,  the  existence  of  the 
minimum  payout  provision  significantly 
reduces  the  probability  that  total 
distributions  imder  the  contract  will 
depend  on  longevity. 

Because  the  existence  of  a  minimum 
payout  provision  can  significantly 
reduce  the  probability  that  total 


distributions  under  the  contract  will 
increase  commensurately  with 
longevity,  the  existence  of  any  such 
provision  generally  causes  the  contract 
to  fail  to  qualify  for  the  exception  in 
section  1275(a)(l)(B)(i).  The  final 
regulations  provide  only  two  exceptions 
to  this  general  rule.  First,  an  annuity 
contract  does  not  fail  to  be  described  in 
section  1275(a)(l)(B)(i)  merely  because 
it  contains  a  minimum  payout  provision 
that  guarantees  a  death  benefit  no 
greater  than  the  unrecovered 
consideration  paid  for  the  contract. 
Second,  an  annuity  contract  does  not 
fail  to  be  described  in  section 
1275(a)(l)(B)(i)  merely  because  the 
contract  provides  that,  after 
annuitization,  distributions  may  be 
guaranteed  to  continue  for  a  term 
certain  that  is  no  longer  than  one-half  of 
the  period  of  time  from  the  annuity 
starting  date  to  the  expected  date  of  the 
"terminating  death." 

The  terminating  death  is  the 
annuitant  death  that,  in  general,  causes 
annuity  payments  to  cease  under  the 
contract.  The  expected  date  of  the 
terminating  death  is  determined  as  of 
the  annuity  starting  date  with  respect  to 
all  then-surviving  annuitants  by 
reference  to  the  applicable  mortality 
table  prescribed  under  section 
417(e)(3)(A)(ii){I).  See  Rev.  Rul.  95-6, 
1995-1  C.B.  80,  for  the  applicable 
mortality  table  that  is  prescribed  for  this 
purpose  as  of  January  8, 1998. 

Maximum  Payout  Provisions 

If  an  annuity  contract  provides  that 
distributions  will  cease  if  an  annuitant 
lives  beyond  a  specified  date,  total 
distributions  under  the  contract  may  fail 
to  increase  commensurately  with 
longevity.  If  the  specified  date  is 
relatively  early  (when  compared  to  the 
annuitant's  life  expectancy  as  of  the 
annuity  starting  date),  its  existence 
significantly  reduces  the  probability  that 
total  distributions  under  the  contract 
will  increase  commensurately  with 
longevity.  Conversely,  if  the  specified 
date  is  very  late  (when  compared  to  the 
annuitant's  life  expectancy  as  of  the 
annuity  starting  date),  its  existence  does 
not  significantly  reduce  the  probability 
that  total  distributions  under  the 
contract  will  increase  commensurately 
with  longevity.  For  example,  consider 
an  annuity  contract  that  provides  that 
distributions  will  be  made  for  the  life  of 
the  annuitant  but  in  no  event  for  more 
than  30  years.  If  the  annuitant  is  a 
relatively  young  person,  this  maximum 
payout  provision  significantly 
attenuates  the  Ufe  contingency.  On  the 
other  hand,  if  the  annuitant  has  a  life 
expectancy  of  10  years  on  the  annuity 
starting  date,  this  maximum  payout 
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provision  is  unlikely  to  determine  the 
total  distributions. 

Because  the  existence  of  a  maximum 
payout  provision  can  signiBcantly 
reduce  the  probability  that  total 
distributions  under  the  contract  will 
increase  commensiuately  with 
longevity,  the  final  regulations  provide 
that  the  existence  of  any  maximiun 
payout  provision  generally  causes  the 
contract  to  fail  to  qualify  for  the 
exception  in  section  1275(a)(l)(B)(i). 
There  is  a  single  exception  to  this 
general  rule  in  cases  where  the  period 
of  time  between  the  annuity  starting 
date  and  the  date  after  which  (imder  the 
maximum  payout  provision)  no 
distributions  will  be  made  is  at  least 
twdce  as  long  as  the  period  of  time  from 
the  annuity  starting  date  to  the  expected 
date  of  the  terminating  death. 

Decreasing  Payout  Provisions 

The  connection  between  longevity 
and  distributions  imder  an  annuity 
contract  is  apparent  in  the  case  of  a 
contract  that  provides  for  equal  annual 
distributions  for  life.  For  each  year  the 
annuitant  lives,  another  equal 
distribution  is  made.  If  distributions 
decrease  over  time,  this  connection  can 
become  attenuated.  Consider  an  annuity 
contract  that  provides  for  a  distribution 
upon  annuitization  of  $100,000 
followed  by  annual  distributions  of  $10 
per  year  for  life.  Although  this  contract 
provides  for  periodic  distributions  for 
hfe,  the  pattern  of  the  distributions 
causes  the  amoimt  distributed  to  fail  to 
adequately  reflect  longevity. 

If  the  amoimt  of  distributions  under 
an  annuity  contract  during  any  contract 
year  may  be  less  than  the  amount  of 
distributions  during  the  preceding  year, 
the  final  regulations  provide  that  this 
possibility  can  significantly  reduce  the 
probability  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  longevity.  Thus, 
the  existence  of  this  possibility 
generally  causes  the  contract  to  fail  to 
qualify  for  the  exception  in  section 
1275(a)(l)(B)(i).  There  is  a  single 
exception  to  this  general  rule  for  certain 
variable  distributions  that  are  closely 
tied  to  investment  experience,  inflation, 
or  similar  fluctuating  criteria.  In  these 
cases,  because  the  provision  can  result 
in  comparable  increases  in  the  amount 
of  distributions,  the  possibility  that  the 
distributions  may  decline  from  year  to 
year  does  not  significantly  reduce  the 
probability  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  longevity. 


Private  and  Charitable  Gift  Annuity 
Contracts 

Several  commentators  expressed 
concerns  that  the  proposed  regulations, 
if  finalized,  would  alter  the  tax 
treatment  traditionally  afforded  private 
and  charitable  gift  annuity  contracts. 
Private  armuity  contracts  are  typically 
issued  as  consideration  in  intra-family 
transfers  of  property.  Charitable  gift 
annuity  contracts  are  typically  issued  by 
charitable  institutions  in  exchange  for  a 
transfer  of  cash  or  property  greater  in 
value  than  the  armuity.  Because  these 
contracts  may  call  for  periodic 
distributions  to  begin  more  than  one 
year  after  they  are  issued,  there  was 
concern  that,  under  the  proposed 
regulations,  they  might  fail  to  qualify  for 
the  exception  in  section  1275(a)(lMB)(i). 

In  many  cases,  distributions  under 
private  and  charitable  gift  annuity 
contracts  are  entirely  contingent  on  the 
survival  of  one  individual  (or  a  small 
number  of  individuals).  These  contracts 
are  not  indebtedness  under  general 
principles  of  federal  income  tax  law 
and,  therefore,  are  not  within  the 
definition  of  debt  instrument  in  section 
1275(a)(1)(A).  For  almost  all  other 
private  and  charitable  gift  annuities,  the 
final  regulations  address  the  concern  by 
removing  the  requirement  that  the 
distributions  begin  within  one  year  of 
the  date  of  the  initial  investment  in  the 
contract. 

Annuity  Contracts  Issued  by  Foreign 
Insurance  Companies 

One  commentator  asked  the  IRS  to 
clarify  the  treatment  of  annuity 
contracts  issued  by  a  foreign  insurance 
company  that  does  not  engage  in  a  trade 
or  business  within  the  United  States.  In 
particular,  the  commentator  asked  for 
guidance  on  whether  such  an  annuity 
contract  qualifies  under  section 
1275(a)(l)(B){ii),  which  provides  a  broad 
exception  from  the  definition  of  debt 
instrument  for  certain  annuity  contracts 
issued  by  "an  insiuance  company 
subject  to  tax  under  subchapter  L." 
These  regulations  do  not  address  the 
exception  in  section  1275(a)(l)(B)(ii). 
The  Treasury  and  the  IRS.  however, 
welcome  comments  on  the  proper  scope 
of  that  provision. 

Certain  Compensation  Arrangements 

Several  commentators  questioned 
whether  the  proposed  regulations  apply 
to  certain  compensation  arrangements 
whose  distributions  are  taxed  imder 
section  72.  The  timing  rules  of  the  OID 
provisions  do  not  apply  to 
compensation  arrangements  that  are 
subject  to  other  specific  Code  or 
regulations  provisions.  For  example,  if 


an  arrangement  is  described  in  the  first 
sentence  of  section  404(a)  or  in  section 
404(b)  or  if  amounts  under  the 
arrangement  are  includible  imder 
sections  83,  403.  or  457,  or  under 
§  161-2,  the  arrangement  is  not  subject 
to  the  OID  timing  provisions.  See  also 
§§  l.l273-2(d)  and  l.l274-l(a),  under 
which  a  nonpublicly  traded  debt 
instrument  issued  for  services  has  an 
issue  price  equal  to  its  stated 
redemption  price  at  maturity  and, 
therefore,  has  no  OID. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29, 1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  Uie  Code, 
the  notice  of  proposed  rulemaking  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

Several  persons  from  the  Office  of 
Chief  Counsel  and  the  Treasury 
Department  participated  in  developing 
these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendment  to  the    - 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  "Sections  1.1271-1  through 
1.1274-5"  and  "Sections  1.1275-1 
through  1.1275-5"  and  adding  the 
following  entries  in  numerical  order  to 
read  as  follows: 


Authority:  26  U 

Section  1.1271- 
U.S.C.  1275(d), 

Section  1.1272- 
U.S.C.  1275(d). 

Section  1.1272-: 
U.S.C.  1275(d) 

Section  1.1 2  72-: 
U.S.C.  1275(d). 

Section  1.1273- 
U.S.C.  1275(d). 

Section  1.1273-: 
U.S.C.  1275(d). 


S.C.  7805  *  •  • 

1  also  issued  under  26 

1  also  issued  under  26 

2  also  issued  under  26 

3  also  issued  under  26 

1  also  issued  under  26 

2  also  issued  under  26 
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Section  1.1274*1  also  issued  under  26 
U.S.C.  1275(d). 

Section  1.1274-f2  also  issued  under  26 
U.S.C.  1275(d). 

Section  1.1274  -  3  also  issued  under  26 
U.S.C  1275(d). 

Section  1.1274  -  4  also  issued  under  26 
U.S.C  1275(d). 

Section  1.1274-5  also  issued  under  26 
U.S.C.  1275(d).  •  •  • 

Section  1.1275-11  also  issued  under  26 
U.S.C.  1275(d).^ 

Section  1.127SH2  also  issued  under  26 
U.S.C  1275(d).     I 

Section  1.1275-Q  also  issued  under  26 
U.S.C.  1275(d). 

Section  1.1275  4  also  issued  under  26 
U.S.C.  1275(d).     I 

Section  1.1275|-B  also  issued  under  26 
U.S.C.  1275(d).  *  f  " 

Par.  2.  SectipU  1.1271-0  is  amended 
by  adding  entries  for  paragraphs  (i) 
through  (j)(8)  td  ^  1.1275-1  to  read  as 
follows:  I 

S  1.1271-0   Origiiial  issue  discount; 
eftacUve  dates;  table  of  contents. 


§1.1275-1    Defir^ifions 

•         •         * 

(i)  (Reserved) 
(j)  Life  annuity  exception  under  section 
1275(a)(l)(B)(i). 

(1)  Purpose. 

(2)  General  rule 

(3)  Availability  Ufa  cash  surrender  option. 

(4)  Availability  of  a  loan  secured  by  the 
contract.  !  1 

(5)  Minimum  payout  provision. 

(6)  Maximum  payout  provision. 

(7)  Decreasing  payout  provision. 

(8)  Effective  dat^i. 

Par.  3.  Section  11.1275-1  is  amended 

by:  I 

1.  Revising  th^  first  sentence  of 
paragraph  (d).     ! 

2.  Adding  and'  feserving  paragraph  (i). 

3.  Adding  paragraph  (j). 

The  revision  and  additions  read  as 
follows: 

$1.1275-1    DeflnMons. 

(d)  Debt  instni\tient.  Except  as 
provided  in  section  1275(a)(1)(B) 
(relating  to  certajii  annuity  contracts; 
see  paragraph  (j)  of  this  section),  debt 
instrument  means  any  instrument  or 
contractual  arrangement  that  constitutes 
indebtedness  undpr  general  principles 
tax  law  (including, 
ificate  of  deposit  or 


of  Federal  incom 
for  example,  a  ce 
a  loan) 


(i)  [Reserved] 
(j)  Life  annuityl^xception  under 
section  1275(a)(l)(B)(i)—(i)  Purpose 


Section  1275(a)(l,J 


|B)(i)  excepts  an 


annuity  contract  liiom  the  definition  of 
debt  instrument  if  Action  72  applies  to 


the  contract  and  the  contract  depends 
(in  whole  or  in  substantial  part)  on  the 
life  expectancy  of  one  or  more 
individuals.  This  paragraph  (j)  provides 
rules  to  ensure  that  an  annuity  contract 
quahfies  for  the  exception  in  section 
1275{a)(l)(B)(i)  only  in  cases  where  the 
life  contingency  under  the  contract  is 
real  and  significant. 

(2)  General  niye— (i)  Rule.  For 
purposes  of  secUon  1275(a)(l)(B)(i).  an 
annuity  contract  depends  (in  whole  or 
in  substantial  part)  on  the  life 
expectancy  of  one  or  more  individuals 
only  if— 

(A)  The  contract  provides  for  periodic 
distributions  made  not  less  frequently 
than  annually  for  the  life  (or  joint  lives) 
of  an  individual  (or  a  reasonable 
number  of  individuals);  and 

(B)  The  contract  does  not  contain  any 
terms  or  provisions  that  can 
significantly  reduce  the  probability  that 
total  distributions  under  the  contract 
will  increase  commensuiately  with  the 
longevity  of  the  annuitant  (or 
annuitants). 

(ii)  Terminology.  For  purposes  of  this 
paragraph  (j): 

(A)  Contract.  The  term  contract 
includes  all  written  or  unwritten 
understandings  among  the  parties  as 
well  as  any  person  or  persons  acting  in 
concert  with  one  or  more  of  the  parties. 

(B)  Annuitant.  The  term  annuitant 
refers  to  the  individual  (or  reasonable 
number  of  individuals)  referred  to  in 
paraeraph  (j)(2)(i)(A)  of  this  section. 

(CJ  Terminating  death.  TTie  phrase 
terminating  death  refers  to  the  annuitant 
death  that  can  terminate  periodic 
distributions  under  the  contract.  (See 
paragraph  (j)(2)(i)(A)  of  this  section.)  For 
example,  if  a  contract  provides  for 
periodic  distributions  until  the  later  of 
the  death  of  the  last-surviving  annuitant 
or  the  end  of  a  terra  certain,  the 
terminating  death  is  the  death  of  the 
last-surviving  annuitant. 

(iii)  Coordination  with  specific  rules. 
Paragraphs  (j)  (3)  through  (7)  of  this 
section  describe  certa^  terms  and 
conditions  that  can  significantly  reduce 
the  probability  that  total  distributions 
under  the  contract  will  increase 
commensurately  with  the  longevity  of 
the  annuitant  (or  annuitants).  If  a  term 
or  provision  is  not  specifically 
described  in  paragraphs  (j)  (3)  through 
(7)  of  this  section,  the  annuity  contract 
must  be  tested  under  the  general  rule  of 
paragraph  (j)(2)(i)  of  this  section  to 
determine  whether  it  depends  (in  whole 
or  in  substantial  part)  on  the  life 
expectancy  of  one  or  more  individuals. 

(3)  Availability  of  a  cash  surrender 
option — (i)  Impact  on  life  contingency. 
The  availability  of  a  cash  surrender 
option  can  significantly  reduce  the 


probability  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  the  longevity  of 
the  annuitant  (or  annuitants).  Thus,  the 
availability  of  any  cash  surrender  option 
causes  the  contract  to  fail  to  be 
described  in  section  1275(a)(l)(B)(i).  A 
cash  siuTBnder  option  is  available  if 
there  is  reason  to  believe  that  the  issuer 
(or  a  person  acting  in  concert  with  the 
issuer)  vnll  be  willing  to  terminate  or 
purchase  all  or  a  part  of  the  annuity 
contract  by  making  one  or  more 
payments  of  cash  or  property  (other 
than  an  annuity  contract  described  in 
this  paragraph  (j)). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (j)(3): 

Example  1.  (i)  Facts.  On  March  1. 1998,  X 
issues  a  contract  to  A  for  cash.  The  contract 
provides  that,  effective  on  any  date  chosen  by 
A  (the  annuity  starting  date),  X  will  begin 
equal  monthly  distributions  for  A's  life.  The 
amount  of  each  monthly  distribution  will  be 
no  less  than  an  amount  based  on  the 
contract's  account  value  as  of  the  annuity 
starting  date,  A's  age  on  that  date,  and 
permanent  purchase  rate  guarantees 
contained  in  the  contract.  The  contract  also 
provides  that,  at  any  time  before  the  annuity 
starting  date,  A  may  surrender  the  contract  to 
X  for  the  account  value  less  a  surrender 
charge  equal  to  a  declining  percentage  of  the 
account  value.  For  this  purpose,  the  initial 
account  value  is  equal  to  the  cash  invested. 
Thereafter,  the  account  value  increases 
annually  by  at  least  a  minimum  guaranteed 
rate. 

(ii)  Analysis.  The  ability  to  obtain  the 
account  value  less  the  surrender  charge,  if 
any,  is  a  cash  surrender  option.  This  ability 
can  significantly  reduce  the  probability  that 
total  distributions  under  the  contract  will 
increase  commensiuately  with  A's  longevity. 
Thus,  the  contract  fails  to  be  described  in 
section  1275(a)(l)(B)(i). 

Examples,  (i)  Facts.  On  March  1, 1998.  X 
issues  a  contract  to  B  for  cash.  The  contract 
provides  that  beginning  on  March  1, 1999,  X 
will  distribute  to  B  a  fixed  amount  of  cash 
each  month  for  B's  life.  Based  on  X's 
advertisements,  marketing  literature,  or 
illustrations  or  on  oral  represenUtions  by  X's 
sales  personnel,  there  is  reason  to  believe 
that  an  affiliate  of  X  stands  ready  to  purchase 
B's  contract  for  its  commuted  value. 

(ii)  Analysis.  Because  there  is  reason  to 
believe  that  an  affiliate  of  X  stands  ready  to 
purchase  B's  contract  for  its  conunuted  value, 
a  cash  surrender  option  is  available  within 
the  meaning  of  paragraph  (j)(3)(i)  of  this 
section.  This  availability  can  significantiy 
reduce  the  probability  that  total  distributions 
under  the  contract  will  increase 
commensurately  with  B's  longevity.  Thus, 
the  contract  fails  to  be  described  in  section 
1275(a)(l)(B)(i). 

(4)  Availability  of  a  loan  secured  by 
the  contract— ii)  Impact  on  life 
contingency.  The  availability  of  a  loan 
secured  by  the  contract  can  significantly 
reduce  the  probability  that  total 
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distributions  under  the  contract  will 
increase  commensurately  with  the 
longevity  of  the  annuitant  (or 
annuitants).  Thus,  the  availability  of  any 
such  loan  causes  the  contract  to  fail  to 
be  described  in  section  1275(a)(l)(B){i). 
A  loan  secured  by  the  contract  is 
available  if  there  is  reason  to  believe 
that  the  issuer  (or  a  person  acting  in 
concert  with  the  issuer)  will  be  willing 
to  make  a  loan  that  is  directly  or 
indirectly  secured  by  the  annuity 
contract. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(j)(4): 

Example,  (i)  Facts.  On  March  1. 1998,  X 
issues  a  contract  to  C  for  SIOO.OOO.  The 
contract  provides  that,  effective  on  any  date 
chosen  by  C  {the  annuity  starting  date).  X 
will  begin  equal  monthly  distributions  for  C's 
life.  The  amount  of  each  monthly 
distribution  will  be  no  less  than  an  amount 
based  on  the  contract's  account  value  as  of 
the  annuity  starting  date,  C's  age  on  that  date, 
and  p)ermanent  purchase  rate  guarantees 
contained  in  the  contract.  From  marketing 
literature  circulated  by  Y,  there  is  reason  to 
believe  that,  at  any  time  before  the  annuity 
starting  date,  C  may  pledge  the  contract  to 
borrow  up  to  S75,ci00  from  Y.  Y  is  acting  in' 
concert  with  X. 

(ii)  Analysis.  Because  there  is  reason  to 
believe  that  Y,  a  person  acting  in  concert 
with  X,  is  willing  to  lend  money  against  C's 
contract,  a  loan  secured  by  the  contract  is 
available  within  the  meaning  of  paragraph 
(j)(4)(i)  of  this  section.  This  availability  can 
significantly  reduce  the  probability  that  total 
distributions  under  the  contract  will  increase 
commensurately  with  C's  longevity.  Thus, 
the  contract  fails  to  be  described  in  section 
1275(a)(l)(B)(i). 

(5)  Minimum  payout  provision — (i) 
Impact  on  life  contingency.  The 
existence  of  a  minimum  payout 
provision  can  significantly  reduce  the 
probability  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  the  longevity  of 
the  annuitant  (or  annuitants).  Thus,  the 
existence  of  any  minimum  payout 
provision  causes  the  contract  to  fail  to 
be  described  in  section  1275(a)(l)(B)(i). 

(ii)  Definition  of  minimum  payout 
provision.  A  minimum  payout  provision 
is  a  contractual  provision  (for  example, 
an  agreement  to  make  distributions  over 
a  term  certain)  that  provides  for  one  or 
more  distributions  made — 

(A)  After  the  terminating  death  under 
the  contract:  or 

(B)  By  reason  of  the  death  of  any 
individual  (including  distributions 
triggered  by  or  increased  by  terminal  or 
chronic  illness,  as  defined  in  section 
101(fl)(l)  (A)  and  (B)). 

(iii)  Exceptions  for  certain  minimum 
payouts — (A)  Recovery  of  consideration 
paid  for  the  contmct.  Notwithstanding 
paragraphs  (j)(2)(i)(A)  and  (j)(5)(i)  of  this 


section,  a  contract  does  not  fail  to  be 
described  in  section  1275(a)(l)(B)(i) 
merely  because  it  provides  that,  after  the 
terminating  death,  there  will  be  one  or 
more  distributions  that,  in  the  aggregate, 
do  not  exceed  the  consideration  paid  for 
the  contract  less  total  distributions 
previously  made  under  the  contract. 

(B)  Payout  for  one-half  of  life 
expectancy.  Notwithstanding 
paragraphs  (j)(2)(i)(A)  and  (j)(5)(i)  of  this 
section,  a  contract  does  not  fail  to  be 
described  in  section  1275(a)(l)(B)(i) 
merely  because  it  provides  that,  if  the 
terminating  death  ocous  after  the 
annuity  starting  date,  distributions 
under  the  contract  will  continue  to  be 
made  after  the  terminating  death  until  a 
date  that  is  no  later  than  the  halfway 
date.  This  exception  does  not  apply 
unless  the  amounts  distributed  in  each 
contract  year  will  not  exceed  the 
amounts  that  would  have  been 
distributed  in  that  year  if  the 
terminating  death  had  not  occurred 
until  the  expected  date  of  the 
terminating  death,  determined  imder 
paragraph  (j){5)(iii)(C)  of  this  section. 

((^Definition  of  halfway  date.  For 
piuposes  of  this  paragraph  (j)(5)(iii),  the 
halfway  date  is  the  date  halfway 
between  the  annuity  starting  date  and 
the  expected  date  of  the  terminating 
death,  determined  as  of  the  annuity 
starting  date,  with  respect  to  all  then- 
surviving  annuitants.  The  expected  date 
of  the  terminating  death  must  be 
determined  by  reference  to  the 
applicable  mortality  table  prescribed 
under  section  417(e)(3)(A)(ii)(I). 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (j)(5): 

Example  1.  (i)  Facts.  On  March  1, 1998,  X 
issues  a  contract  to  D  for  cash.  The  contract 
provides  that,  effective  on  any  date  D  chooses 
(the  annuity  starting  date),  X  will  begin  equal 
monthly  distributions  for  the  greater  of  D's 
life  or  10  years,  regardless  of  D's  age  as  of  the 
annuity  starting  date.  The  amount  of  each 
monthly  distribution  will  be  no  less  than  an 
amount  based  on  the  contract's  account  value 
as  of  the  annuity  starting  date,  D's  age  on  that 
date,  and  permanent  purchase  rate 
guarantees  contained  in  the  contract. 

(ii)  Analysis.  A  minimum  payout  provision 
exists  because,  if  D  dies  within  10  years  of 
the  annuity  starting  date,  one  or  more 
distributions  will  be  made  after  D's  death. 
The  minimum  payout  provision  does  not 
qualify  for  the  exceptipn  in  paragraph 
())(S)(iii)(B)  of  this  section  because  D  may 
defer  the  annuity  starting  date  until  his 
remaining  life  expectancy  is  less  than  20 
years.  If.  on  the  annuity  starting  date,  D's  life 
expectancy  is  less  than  20  years,  the 
minimum  payout  period  (10  years)  will  last 
t)eyond  the  halfway  date.  The  minimum 
payout  provision,  therefore,  can  significantly 
reduce  the  probability  that  total  distributions 
under  the  contract  will  increase 


commensurately  with  D's  longevity.  Thus, 
the  contract  foils  to  be  described  in  section 
1275(a)(l)(BMi). 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1  of  this  paragraph  (j)(5)(iv) 
except  that  the  monthly  distributions  will 
last  for  the  greater  of  D's  life  or  a  term 
certain.  D  may  choose  the  length  of  the  term 
certain  subject  to  the  restriction  that,  on  the 
annuity  starting  date,  the  term  certain  must 
not  exceed  one-half  of  D's  life  expectancy  as 
of  the  annuity  starting  date.  The  contract  also 
does  not  provide  for  any  adjustment  in  the 
amount  of  distributions  by  reason  of  the 
death  of  D  or  any  other  individual,  except  for 
a  refund  of  D's  aggregate  premium  payments 
less  the  sum  of  all  prior  distributions  ujider 
the  contract. 

(ii)  Analysis.  The  minimum  payout 
provision  qualifies  for  the  exception  in 
paragraph  (j)(5](iii)(B]  of  this  section  because 
distributions  under  the  minimum  payout 
provision  will  not  continue  past  the  halfway 
date  and  the  contract  does  not  provide  for 
any  adjustments  in  the  amount  of 
distributions  by  reason  of  the  death  of  D  or 
any  other  individual,  other  than  a  guaranteed 
death  benefit  described  in  paragraph 
(j)(5)(iii)(A)  of  this  section.  Accordingly,  the 
existence  of  this  minimum  payout  provision 
does  not  prevent  the  contract  from  being 
describea  in  section  127S(a)(l)(B)(i). 

(6)  Maximum  payout  provision — (i) 
Impact  on  life  contingency.  The 
existence  of  a  maximum  payout 
provision  can  significantly  reduce  the 
probability  that  total  distributions  under 
the  contract  will  increase 
commensurately  with  the  longevity  of 
the  annuitant  (or  annuitants).  Thus,  the 
existence  of  any  maximum  payout 
provision  causes  the  contract  to  fail  to 
be  described  in  section  1275(a)(l)(B)(i). 

(ii)  Definition  of  maximum  payout 
provision.  A  maximiun  payout 
provision  is  a  contractual  provision  that 
provides  that  no  distributions  under  the 
contract  may  be  made  after  some  date 
(the  termination  date),  even  if  the 
terminating  death  has  not  yet  occurred. 

(iii)  Exception.  Notwithstanding 
paragraphs  (j)(2)(i)(A)  and  (j)(6)(i)  of  this 
section,  an  annuity  contract  does  not 
fail  to  be  described  in  section 
1275(a)(l)(B)(i)  merely  because  the 
contract  contains  a  maximiun  payout 
provision,  provided  that  the  period  of 
time  from  the  annuity  starting  date  to 
the  termination  date  is  at  least  twice  as 
long  as  the  period  of  time  from  the 
annuity  starting  date  to  the  expected 
date  of  the  terminating  death, 
determined  as  of  the  annuity  starting 
date,  with  respect  to  all  then-surviving 
aimuitants.  The  expected  date  of  the 
terminating  death  must  be  determined 
by  reference  to  the  applicable  mortality 
table  prescribed  imder  section 
417(e)(3)(A)(ii)(I). 

(iv)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(j}(6): 


UMI 
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Example,  (i)  F^^.  On  March  1, 1998,  X 
issues  a  contract  jtto  E  for  cash.  The  contract 
provides  that  begihning  on  April  1, 1998,  X 
will  distribute  to  E  a  fixed  amount  of  cash 
each  month  for  Es  life  but  that  no 
distributions  wiU  be  made  after  April  1, 
2018.  On  April  11 1998,  E's  lifis  exp^tancy 
is  9  years. 

(ii)  Analysis,  a'  maximum  payout  provision 
exists  because  if  E  survives  beyond  April  1, 
2018,  E  will  receive  no  further  distributions 
under  the  contract  The  period  of  time  from 
the  annuity  starting  date  (April  1, 1998)  to 
the  termination  dote  (April  1,  2018)  is  20 
years.  Because  thil  20-year  period  is  more 
than  twice  as  lon^,as  E's  life  expectancy  on 
April  1, 1998,  the  ^i»fiTnum  payout 
provision  qualifies  for  the  exception  in 
paragraph  (j)(6){iii)  of  this  section. 
Accordingly,  the  pidstence  of  this  mnyimiiin 
payout  provision  k^oes  not  prevent  the 
contract  from  being  described  in  section 
1275{a)(l)(BKi).     ■ 

(7)  Decreasin^f payout  provision — (i) 
General  rule.  If  U>e  amount  of 
distributions  diiiing  any  contract  year 
(other  than  the  last  year  during  which 
distributions  are  made)  may  be  less  than 
the  amoimt  of  dji^butions  during  the 
preceding  year,  tthis  possibility  can 
significantly  re()iice  the  probability  that 
total  distributiohis  tmder  the  contract 
will  increase  cocdmensurately  with  the 
longevity  of  the  annuitant  (or 
annuitants).  Thus,  the  existence  of  this 
possibility  causes  the  contract  to  fail  to 
be  described  in  section  1275(a)(l)(B)(i). 

(ii)  Exception  i/br  certain  variable 
distributions.  Notwithstanding 
paragraph  (j)(7)(ij  of  this  section,  if  an 
annuity  contract  provides  that  the 
amount  of  each  (fistribution  must 
increase  and  debase  in  accordance 
with  investment;  Experience,  cost  of 
hving  indices,  oj-jsimilar  fluctuating 
criteria,  then  thcjbossibility  that  the 
amount  of  a  dist^bution  may  decrease 
for  this  reason  does  not  significantly 
reduce  the  probt^bihty  that  the 
distributions  undjar  the  contract  will 
increase  commenWately  with  the 
longevity  of  the  ^jinuitant  (or 
annuitants).        [  I 

(iii)  Examplesl  The  foUowhig 
examples  illustrate  the  rules  of  this 
paragraph  (j)(7): 

Example  1.  (i)  Fatts.  On  March  1, 1998,  X 
issues  a  contract  to  P  for  S100,000.  The 
contract  provides  thit  beginning  on  March  1, 
1999,  X  will  make  iistributions  to  F  each 
year  until  F's  death.  Prior  to  March  1.  2009, 
distributions  are  to  be  made  at  a  rate  of 
S12,000  per  year.  Beginning  on  March  1, 
2009,  distributions  fre  to  be  made  at  a  rate 
ofS3,000  per  year,   i 

(ii)  Analysis.  If  F  iis  alive  in  2009,  the 
amount  distributed  in  2009  (S3,000)  will  be 
less  than  the  amount  distributed  in  2008 
(S12,000].  The  exc«>ption  in  paragraph 
(j)(7)(ii)  of  this  section  does  not  apply.  The 
decrease  in  the  ambi^t  of  any  distributions 
made  on  or  after  M^h  1,  2009,  can 


significantly  reduce  the  probability  that  total 
distributions  under  the  contract  will  increase 
commensurately  with  F's  longevity.  Thus, 
the  contract  fails  to  be  described  m  section 
1275(a)(l)(B)(i). 

Example  2.  (i)  Facts.  On  March  1, 1998.  X 
issues  a  contract  to  G  for  cash.  The  contract 
provides  that,  effective  on  any  date  G  chooses 
(the  annuity  starting  date),  X  will  begin 
monthly  distributions  to  G  for  G's  lifa.  Prior 
to  the  aimuity  starting  date,  the  account 
value  of  the  contract  reflects  the  investment 
return,  including  changes  in  the  maii^et 
value,  of  an  identifiable  pool  of  assets.  When 
G  chooses  the  annuity  starting  date,  G  must 
also  choose  whether  the  distributions  are  to 
be  fixed  or  variable.  If  fixed,  the  amount  of 
each  monthly  distribution  will  remain 
constant  at  an  amount  that  is  no  less  than  an 
amoimt  based  on  the  contract's  account  value 
as  of  the  annuity  starting  date,  G's  age  on  that 
date,  and  permanent  purchase  rate 
guarantees  contained  in  the  contract.  If 
variable,  the  monthly  distributions  will 
fluctuate  to  reflect  the  investment  return, 
including  changes  in  the  market  value,  of  the 
pool  of  assets.  "Hie  monthly  distributions 
under  the  contract  will  not  otherwise  decline 
from  year  to  year. 

(ii)  Analysis.  Because  the  only  possible 
year-to-year  declines  in  annuity  distributions 
are  described  in  paragraph  (j)(7)(ii)  of  this 
section,  the  possibility  that  the  amount  of 
distributions  may  decline  from  the  previous 
year  does  not  reduce  the  probability  that  total 
distributions  imder  the  contract  will  increase 
commensurately  with  G's  longevity.  Thus, 
the  potential  fluctuation  in  the  annuity 
distributions  does  not  cause  the  contract  to 
fail  to  be  described  in  section  1275(a)(l)(B)(i). 

(8)  Effective  dates— {i)  In  general. 
Except  as  provided  in  paragraph  (j)(8) 
(ii)  and  (iii)  of  this  section,  this 
paragraph  (j)  is  applicable  for  interest 
accruals  on  or  after  February  9, 1998  on 
annuity  contracts  held  on  or  after 
February  9, 1998. 

(ii)  Grandfathered  contracts.  This 
paragraph  (j)  does  not  apply  to  an 
annuity  contract  that  was  purchased 
before  April  7, 1995.  For  purposes  of 
this  paragraph  (j)(8).  if  any  additional 
investment  in  such  a  contract  is  made 
on  or  after  April  7, 1995,  and  the 
additional  investment  is  not  required  to 
be  made  under  a  binding  contractual 
obligation  that  was  entered  into  before 
April  7, 1995,  then  the  additional 
investment  is  treated  as  the  purchase  of 
a  contract  after  April  7, 1995. 

(iii)  Contracts  consistent  with  the 
provisions  ofFI-33-94,  published  at 
1995-1  C.B.  920.  See 
§  601:601(d)(2)(ii)(b)  of  this  chapter. 
This  paragraph  (j)  does  not  apply  to  a 
contract  purchased  on  or  after  April  7, 
1995,  and  before  February  9, 1998,  if  all 
payments  under  the  contract  are 
periodic  payments  that  are  made  at  least 
annually  for  the  fife  (or  fives)  of  one  or 
more  individuals,  do  not  increase  at  any 
time  during  the  term  of  the  contract,  and 
are  part  of  a  series  of  distributions  that 


begins  within  one  year  of  the  date  of  the 
initial  investment  in  the  contract.  An 
annuity  contract  that  is  otherwise 
described  in  the  preceding  sentence 
does  not  fail  to  be  described  therein 
merely  because  it  also  provides  for  a 
pa)rment  (or  payments)  made  by  reason 
of  the  death  of  one  or  more  individuals. 
Michael  P.  Doian, 
Deputy  Commissioner  of  Internal  Revenue.   - 

Approved:  December  19, 1997. 
DumU  C.  Lulrick. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-20  Filed  1-7-98;  8:45  am] 
nuMQ  CODE  4ai»-eMj 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar19 

[FRL-6943-2] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
tedmical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (0MB)  control  numters  issued 
under  the  PRA  for  Regulation  of  Fuels 
and  Fuel  Additives,  Standards  for 
Reformulated  and  Conventional 
GasoUne. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  February  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Pickell  (telephone:  (303)  969- 

6485). 

SUPPt^HENTARY  INFORMATION:  EPA  is 
today  amending  the  table  of  ciurently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  EPA  regulations.  Today's 
amendment  updates  the  table  to  Ust 
those  information  requirements 
promulgated  in  the  rulemaking  Fuels 
and  Fuel  Additives,  Standards  for 
Reformulated  and  Conventional 
Gasohne  which  appeared  in  the  Federal 
Register  on  February  16. 1994  (59  FR 
7716-7878).  The  information  collection 
associated  with  this  rule  was  approved 
by  OMB  on  March  18, 1994  and  a  notice 
of  OMB  approval,  which  displayed  the 
OMB  No.  2060-0277,  was  pubUshed  in 
the  Federal  Register  on  April  18. 1994 
(59  FR  18392).  The  affected  regulations 
are  codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  80  and  part  9. 
EPA  will  continue  to  present  OMB 
control  numbers  in  a  consoUdated  table 
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fonnat  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CTR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
niunbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  niunbers.  The 
notice  in  the  Federal  Register  of  the 
OMB  control  niunbers  and  their 
subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

These  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b){B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

Under  Executive  Order  12866,  this 
action  is  liot  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  In  addition,  this  action  does  not 
impose  annual  costs  of  $100  million  or 
more,  will  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  The  Agency  thus  has  no      ' 
obligations  under  sections  202,  203.  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act.  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  sections  603  or  604  of  the 
Regulatory  Flexibility  Act. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as^ded 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Regulation  of  fuels  and  fuel  additives. 


Dated:  December  22, 1997. 
Sylvia  K.  Lowrance, 

Principal  E>eputy  Assistant  Administrator, 
Office  of  Enforcement  and  Compliance 
Assumnce. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  &-[AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005.  2006.  2601-2671; 
21  use.  331  j.  346a,  348;  31  U.S.C  9701;  33 
U.S.C.  1251  etseq..  1311. 1313d.  1314, 1318, 
1321. 1326. 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.O.  11735,  38  PR  21243,  3  CFR 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b.  243.  246.  300f,  300g.  300g-l.  300g-2. 
300g-3.  300g-4,  300g-5.  300g-6,  300J-1. 
300J-2.  300)-3.  300J-4,  300J-9. 1857  et  seq., 
6901-6992k.  7401-7671q.  7542.  9601-9657, 
11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  the  new  entries  to 
the  table  under  the  indicated  heading  to 
read  as  follows: 

§  9. 1    OMB  approvals  under  ttw  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  con- 
trol No. 


Regulation  of  Fuels  and  Fuel 
Additives 


80.40  2060-0277 

80.46  2060-0277 

80.65  2060-0277 

80.68-80.69 2060-0277 

80.74-80.77  2060-0277 

80.79  2060-0277 

80.83 2060-0277 

80.91-80.93  2060-0277 

80.101-80.106  2060-0277 

80.125  2060-0277 

80.127-80.130  2060-0277 


(PR  Doc.  98-434  Filed  1-7-98;  8:45  am) 

BIUJNQ  CODE  66M  50  P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OHIII-la;  FRL-S947-8] 

Approval  and  Promulgation  of 
Maintenance  Plan  Revision;  Ohio 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  through  "direct 
final"  procedure,  an  October  20, 1997, 
request  from  Ohio,  for  a  State 
Implementation  Plan  (SIP)  maintenance 
plan  revision  for  the  Jefferson  County 
ozone  maintenance  area.  The 
maintenance  plan  revision  is  allocating 
to  the  mobile  source  emission  budget  for 
transportation  conformity  purposes  a 
portion  of  the  existing  safety  margin. 
The  safety  margin  is  the  difference 
between  the  attainment  inventory  level 
of  the  total  emissions  and  the  projected 
levels  of  the  total  emissions  in  the  final 
year  of  the  maintenance  plan. 
DATES:  This  "direct  final"  rule  is 
effective  on  March  9, 1998,  unless 
USEPA  receives  significant  written' 
adverse  or  critical  comments  by 
February  9, 1998.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section,  Air 
Proigrams  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  IIHnois,  60604. 

Please  contact  Scott  Hamilton  at  (312) 
353-4775  before  visiting  the  Region  5 
office. 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Envelopment  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hamilton,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-4775. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

.  The  Clean  Air  Act  in  section  176(c) 
requires  conformity  of  activities  to  an 
implementation  plan's  purpose  of 
attaining  and  maintaining  die  National 
Ambient  Air  Quality  Standards.  On 
November  24. 1993,  the  USEPA 
promulgated  a  final  rule  establishing 
criteria  and  procedures  for  determining 
conformity  of  transportation  plans, 
programs  and  projects  funded  or 
approved  under  Title  23  U.S.C.  of  the 
Federal  Transit  Act. 

The  State  of  Ohio  finalized  and 
adopted  State  transportation  conformity 
rules  on  August  1, 1995,  the  rules 
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became  efietHiive  August  21, 1995,  and 
Ohio  sulnnitted  the  rules  as  a  SEP 
revision  request  on  August  17, 1995. 
The  rules  were  approved  by  the  USEPA 
on  July  15. 1996  (61  FR  24702). 

The  transportation  conformity  rules 
require,  among  other  things,  a 
comparison  of  emissions  to  the  mobile 
soiuce  emis^ilons  budget  established  by 
a  control  str^jegy  SIP.  A  control  strategy 
SIP  is  defined  by  the  conformity  rules 
to  be  a  maintenance  plan,  an  attainment 
demonstration,  or  a  rate  of  progress 
plan.  The  USCPA  approval  of  the 
maintenance  plan  established  the 
mobile  source  budget  for  transportation 
conformity  {purposes. 

The  preamble  to  the  November  t4, 
1993,  transportation  conformity  rule  (58 
FR  62188)  explains  the  emissions 
budget  concept.  The  preamble  also 
describes  how  to  establish  the  motor 
vehicle  emissions  budget  in  the  SIP  and 
how  to  revis^ithe  emissions  budget.  The 


State  transportation  conformity  rule  at 
3745-101-16  of  the  Ohio 
Administrative  Code  allows  the  mobile 
source  emissions  budget  to  be  changed 
as  long  as  the  total  level  of  emissions 
from  all  sources  remain  below  the 
milestone  level.  In  the  case  of  a 
maintenance  plan  the  milestone  level  is 
the  attainment  level  established  in  the 
maintenance  plan. 

The  maintenance  plan  is  designed  to 
accomodate  future  growth  while  still 
maintaining  the  ozone  air  quality 
standard.  Growth  in  industries, 
population  and  traffic  is  offset  with 
reductions  from  cleaner  cars  and  other 
emissions  reduction  programs.  Through 
the  maint«iance  plan  the  State  and 
local  agencies  can  manage  the  air 
quaUty  while  providing  for  growth. 

n.  Evaluation  of  the  State  Submittal 

On  October  20, 1997.  Ohio  submitted 
to  the  USEPA  a  SIP  revision  request  for 
the  Jefferson  County  area  maintenance 


plan.  A  pubUc  hearing  for  the  area  was 
held  on  October  14. 1997. 
Docimientation  on  the  public  hearing 
was  submitted  to  the  USEPA  in  order  to 
complete  the  SIP  revision  request. 

Ohio  has  requested  to  allocate  to  the 
Jefferson  County  mobile  source  budget 
part  of  the  reductions  achieved  between 
the  1990  attainment  inventory  year  and 
the  2005  projected  emissions  inventory 
(4.4  tons/day  Volatile  Organic 
Compounds  (VOC)  existing  safety 
margin,  and  39.4  tons/day  Oxides  of 
Nitrogen  (NOx)  existing  safety  margin, 
as  described  in  59  FR  48395;  September 
21. 1994).  The  SIP  revision  requests  the 
allocation  of  1.0  ton/day  VOC,  and  1.0 
ton/day  NOx,  into  the  area's  mobile 
source  budget  from  the  existing  safety 
margin.  Table  1  illustrates  the  approved 
emissions  budgets  for  VOC  and  NOx 
from  point,  mobile  (on-road)  and  area 
soiuces.  The  safety  margin  allocations 
are  shown  in  Table  2. 


Table  1.— NOx  and  VOC  Emissions  Budget;  and  Safety  Margin  Determinations,  Jefferson  County 

[Tons/day] 


Point  . 
Mobile  (on-n 
Area  ... 


Source  category 


1990 


1996 


2005 


VOC  EmiaaioiM 


Totals 
Saf^  Margin 


oacl 

:ir 


a 


Point  

Mobile  (on-roa^ 
Area 


Safety  Margin 


largin  ri  1990 1( 
TABtE  2.—, 


1990  total  emissions— 2005  total  emissions  -  4.4  tons/day  VOC 


NOxEmisaions 


378 
4.7 
2.7 


385.4 


376 
4.1 
2.7 


total  emissions— 2005  total  emissions  -  39.4  tons/day  NOx 


382.8 


340 
3.4 
2.6 


346.0 


Allocation  of  Safety  Margin  to  the  2005  Mobile  Source  Budget,  Jefferson  County 

[Tons/day] 


Source  category 


1990 


1996 


2005 


VOC  Emissions 


Point  

Mot>ile  (on-road 
Area 

Totals 
Remaining  Safisty  Margin  -  1990  total  emissions— 2005  total  emissions  -  3.4  tons/day  VOC 

NOx  Emissions 


1.1 
8.5 
6.5 


16.1 


1.2 
4.9 
6.4 


12.5 


1.3 
5.1 
6.3 


12.7 


Point  

Mobile  (on-roa^ 
Area 


Totals 
Remaining  SafMy  Margin  -  1990  total  emissions— 2005  total  emissions  -  38.4  tons/day  VOC. 


378 
4.7 
2.7 


385.4 


376 
4.1 
2.7 


382.8 


340 
4.4 
2.6 


347.0 
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-Table  2  Uhistrates  that  the  requested 
portion  of  the  safety  margin  can  be 
allocated  to  the  mobile  source  budget 
and  still  remain  at  or  below  the  1990 
attainment  level  of  total  emissions  for 
the  Jefferson  County  area.  This 
allocation  is  allowed  by  the  conformity 
rule  since  the  area  would  still  be  at  or 
below  the  1990  attainment  level  for  the 
total  emissions  in  the  area. 

The  USEPA's  review  of  the  SIP 
revision  request  finds  that  the  requested 
allocation  of  the  safety  margins  for  the 
Jefiiarson  Comity  area  is  approvable 
since  the  approval  of  the  new  mobile 
source  emissions  budget  will  keep  the 
total  emissions  for  the  area  at  or  below 
the  attainment  year  inventory  level  as 
required  by  the  transportation 
conformity  regulations. 

m.  USEPA  Action 

The  USEPA  approves  the  requested 
allocation  of  the  safety  margin  to  the 
mobile  source  budget  for  the  Jefferson 
County  area.  This  action  will  be 
effective  on  March  9, 1998  unless,  by 
February  9, 1998,  significant  written 
adverse  or  critical  comments  on  the 
approval  are  received. 

If  the  USEPA  receives  such  written 
adverse  comments,  the  approval  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
written  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  does  not 
plan  to  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
written  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  March  9, 1998. 

IV.  Administrative  Requirements 

A.  Future  Requests 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

fl.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  Executive  Order  12866  review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  secUon  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 


proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively,  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Adminis^trator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEI^  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA., 
427  U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  This  Federal 
action  approves  pre-existing 
requirements  under  state  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

E.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (Sections  3745.70-3745.73  of  the 
Ohio  Revised  Code).  U.S.  EPA  will  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immunity  law  on  various 
Ohio  environmental  programs, 
including  those  under  the  Clean  Air 
Act,  and  taking  appropriate  action(s),  if 
any,  after  thorough  analysis  and 
opportunity  for  Ohio  to  state  and 
explain  its  views  and  positions  on  the 
issues  raised  by  the  law.  The  action 
taken  herein  does  not  express  or  imply 
any  viewpoint  on  the  question  of 
whether  tiiere  are  legal  deficiencies  in 
this  or  any  Ohio  CAA  program  resulting 


fix>m  the  effect  of  the  audit  privilege  and 
immimity  law.  As  a  consequence  of  the 
review  process,  the  regulations  subject 
to  the  action  taken  herein  may  be 
disapproved,  federal  approval  for  the 
Clean  Air  Act  program  imder  which 
they  are  implemented  may  be 
withdrawn,  or  other  appropriate  action 
may  be  taken,  as  necessary. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  sec.  5  U.S.C.  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
RepreAntatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  sec.  5 
U.S.C.  804(2) 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  March  9, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nra*  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  an^ 
shall  not  postpone  the  effiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Nitrogen  oxides.  Transportation 
conformity. 

Dated:  December  24. 1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator,  Region  V. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEEq 

1.  The  authority  citation  for  part  52' 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  KK— Ohio 

2.  Section  52.1885  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

§52.1886    Control  Strategy:  Otone 

(a)*  •  • 


UMI 


ederal  Register  /  Vol.  63.  No.  5  /  Thursday.  January  8,  1998  /  Rules  and  RegulaUons  1063 


(7)  Approt|l-^n  October  20. 1997, 
Ohio  submitted  a  revision  to  the 
maintenance  plan  for  the  Jefferson 
Coimty  areaj  The  revision  consists  of  an 
allocation  o^«  portion  of  the  safety 
margin  in  th0larea  to  the  transportation 
conformity  inobile  source  budget  for 
that  area.  Tha  mobile  source  budget  for 
transportatidi^  conformity  purposes  for 
Jefferson  Coijinty  are  now:  5.1  tons  per 
day  of  volatib  organic  compound 
emissions  fof  {the  year  2005  and  4.4  tons 
per  day  of  o)Udes  of  nitrogen  emissions 
for  the  year  4605. 

IFR  Doc.  98-4^^  Filed  1-7-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart|11 

RIN3067-AC7|7 
i 
Debt  Collection 

agency:  Federal  Emergency 
Management!  Agency  (FEMA). 
ACTION:  Interim  final  rule  with  request 
for  comment^ 


riiie. 


summary:  Ui^ier  this  rule  FEMA  will 
refer  delinqulBfit  debts  owed  to  this 
Agency  to  th0iDepartment  of  the 
Treasury  for  cbUection  under  the 
Government-Wide  Treasury  Offset 
Program  (TOP)  and  for  tax  refund  offsets 
at  the  same  time.  FEMA  amends  its 
administrative  offset  regulations  to 
allow  administrative  offset  against 
delinquent  d0ptor  States  and  units  of 
general  local  j^vemment.  FEMA  also 
amends  its  regulations  to  change  the 
method  for  calculating  interest,  penalty 
and  administftiitive'^harges  assessed  on 
delinquent  df  bts  and  to  make  States  and 
imits  of  genekl  local  government 
subject  to  sucl^  charges. 
DATES:  This  injterim  final  rule  is 
effective  January  1, 1998.  We  invite 
comments  on|  the  rule,  which  should  be 
submitted  on  6r  before  March  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  B^ck,  IV,  Financial  Policy 
Division.  Offijde  of  Financial 
Management.|  l^ederal  Emergency 
Management  lAgency,  500  C  Street  SW., 
Washington,  tJC  20472.  (202)  646-4091. 
ADDRESSES:  Please  submit  any 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  M^gement  Agency,  500  C 
Street  SW.,  rqOm  840,  Washington,  DC 
20472.  ComnMnts  may  also  be 
submitted  to  me  Rules  Docket  Clerk  by 
facsimile  at  (3(|2)  646-4536,  or  by  e:mail 
addressed  to  Q-ane.Miller@fema.gov. 
Please  refer  tq  RIN  3067-AC61.  Debt 


Collection  when  submitting  your  . 
comments. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Debt  Collection  Improvement  Act 
of  1996  (DCIA).  Pub.L.  104-134. 
§  31001.  31  U.S.C.  3720A.  provides  that 
the  Department  of  the  Treasiuy  ensure 
that  any  Federal  Government  payment 
to  a  delinquent  non-tax  Federal  debtor 
is  subject  to  automatic  offset  against  any 
tax  refunds  that  may  be  owed  to  the 
debtor.  Creditor  Federal  agencies  are  to 
receive  any  funds  that  are  offset  and  are 
to  apply  them  against  outstanding  debts. 
The  DQA  also  provides  that  the 
Department  of  the  Treasury  manage  the 
tax  refund  offset  program,  previously 
administered  by  die  Internal  Revenue 
Service  (IRS). 

To  implement  these  DQA  provisions, 
the  Department  of  the  Treasury's 
Financial  Management  Service  (FMS) 
published  an  interim  final  rule  at  62  FR 
34175  on  June  25, 1997,  which  added 
§  285.2  to  31  CFR  and  covered  both  TOP 
and  the  tax  refund  offset  programs.  The 
FMS  rule  requires  that  all  Federal 
agencies  revise  their  debt  collection 
regulations  so  that  the  agencies  refer 
their  delinquent  debts  to  the 
Department  of  the  Treasury.  This  FMS 
rule  also  centralizes  and  streamlines 
collection  of  delinquent  non-tax  Federal 
debt  by  having  the  Department  of  the 
Treasury  (Treasury)  manage  the  tax 
refund  offset  program  as  part  of  the 
Treasury's  Government-wide  offset 
program. 

The  FMS  rule  also  requires  Federal 
agencies  to  amend  their  debt  collection 
regulations  on  administrative  offset  and 
tax  refund  offset  by  the  end  of  1997  to 
conform  to  the  FMS  rule.  FEMA's 
interim  final  rule  complies  with  the 
FMS  requirement 

Under  the  FMS  rule,  FEMA  will  refer 
delinquent  debt  to  Treasury  for  both 
TOP  and  tax  refund  offset.  Under 
FEMA's  previous  tax  refund  offset 
regulation.  44  CFR  §  §  11.61-11.65. 
FEMA  referred  to  the  IRS  only  those 
delinquent  debts  that  could  not  be 
recovered  through  administrative  or 
salary  offset  and  that  had  been  reported 
as  delinquent  to  consumer  reporting 
agencies  (commonly  known  as  "credit 
bureaus").  The  new  FMS  rule  allows 
agencies  to  use  the  three  collection 
methods  concurrently.  The  FMS  rule 
allows  agencies  to  report  delinquent 
consimier  debt  to  credit  bureaus  either 
before  or  after  submitting  a  debt  to  the 
Treasury  Offset  Program,  that  is.  credit 
bureau  reporting  is  not  a  prerequisite  to 
tax  refund  ofEset  under  this  rule. 


Under  31  U.S.C.  3701(c)  the  definition 
of  "persons"  who  are  subject  to  the 
administrative  ofEset  provisions  (31 
U.S.C.  3716)  of  the  Debt  Collection  Act 
of  1982  (DCA).  makes  any  individual, 
organization,  or  entity  except  other 
Federal  agencies  subject  to  such  offset, 
including  States  and  units  of  general 
local  government.  Under  31  U.S.C.  3717 
Federal  agencies  assess  interest,  penalty 
and  administrative  charges  against 
impaid  claims  of  the  United  States, 
including  debts  owed  by  States  and 
units  of  general  local  government. 
FEMA's  interim  final  rule  allows  FEMA 
to  use  administrative  offset  and  to  assess 
interest,  penalty  and  administrative 
charges  against  these  governments. 
Previously.  FEMA  charged  States  and 
units  of  general  local  government 
interest  under  principles  of  common 
law.  However,  principles  of  common 
law  did  not  allow  creditora,  such  as 
Federal  agencies,  to  assess  i>enalties  or 
costs  of  collection  against  States  and 
units  of  general  local  government. 
FEMA  debt  collection  regulations  had 
provided  for  common  law  offset  against 
these  entities. 

FEMA  amends  §  11.48  on  interest, 
penalty  and  administrative  charges  to 
change  its  methods  for  calculating  these 
charges. 

n.  Section-by-Section  Analysis  of  the 
Regulations 

Section  11.43,  Administrative  Offset, 
is  changed  to  allow  FEMA  to: 

1.  Take  administrative  offsets  against 
States  and  units  of  general  local 
government; 

2.  Collect,  through  the  use  of 
administrative  ofC^t  and  tax  refund 
offset,  debts  owed  by  individuals  and 
other  private  sector  deUnquent  debtors 
to  States  and  local  governments,  which 
arise  under  programs  administered  by 
FEMA.  FEMA  will  take  such  action 
under  the  provisions  of  31  U.S.C. 
3716(h)(1)  and  reciprocal  agreements 
entered  into  by  the  Secretary  of  the 
Treasury  and  Uie  States  concerned.  For 
instance,  FEMA  administers  the 
Individual  k  Family  Grant  (IFG) 
program,  which  is  funded  75%  by  the 
FEMA  and  25%  by  the  States.  If  a  debtor 
owed  a  debt  under  the  EFG  Program, 
then  FEMA  could  use  administrative 
and  tax  refund  offsets  to  recover  the 
State's  25%  share; 

3.  Refer  specifically  delinquent  debt 
to  the  Department  of  the  Treasury  for 
TOP  in  addition  to  conducting  Agency 
administrative  offset.  Previously,  the 
FEMA  regulation  (§  11.43(a))  only 
allowed  FEMA  to  use  administrative 
ofEset  against  any  monies  due  to  the 
debtor  bom  the  United  States; 
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4.  Change  the  period  in  which  the 
debtor  could  request  an  administrative 

.  review  from  15  days  after  receipt  of  the 
administrative  offset  notice  to  60  days 
after  FEMA  mails  such  notice  to  the 
debtor.  Since  the  period  is  calculated 
from  the  date  of  mailing  rather  than 
from  date  of  receipt  of  notice,  FEMA  no 
longer  has  to  use  expensive  certified 
mail,  return  receipt  requested,  for 
mailing  such  notices.  See  §  11.43(c). 
Administrative  review  means  that 
FEMA  considers  evidence  and 
arguments  submitted  by  the  debtor  and 
takes  a  bash  look  as  to  whether  FEMA 
should  continue  collection  efforts  for 
the  full  amount  of  the  debt.  31  U.S.C. 
3716(a)(3)  provides  that  agencies  must 
afford  debtors  a  right  to  a  "review 
within  the  agency"  before  taking 
administrative  offset; 

5.  Stay  offset  action  where  the  debtor 
made  a  request  for  administrative 
review  witnin  the  60-day  request  period 
until  FEMA  has  rendered  a  decision  on 
the  debtor's  request: 

6.  Continue  offset  action  where  the 
debtor  has  made  a  late  request  (after  the 
60-day  period)  for  administrative 
review.  Under  such  circumstances, 
FEMA  will  review  the  debtor's  evidence 
and  arguments.  If  the  FEMA 
Administrative  Review  Official  (ARO) 
finds  that  the  debtor  owes  less  than 
amounts  already  offset  at  the  time  of  the 
decision,  then  FEMA  will  refund  the 
difference  to  the  debtor; 

7.  Use  offset  imder  principles  of 
common  law  in  addition  to  FEMA's 
having  the  ability  to  collect  by 
administrative  offset.  This  implements 
DCIA  §31001  (d)(2),  31  U.S.C.  3716(d); 

8.  Determine  that  the  debtor's  failure 
to  receive  FEMA's  notice  of 
administrative  offset,  where  this  Agency 
had  mailed  the  notice  to  debtors'  last 
known  address,  will  not  affect  the 
validity  of  the  administrative  offset 
action; 

9.  Make  debtors  liable  for  all  costs 
incurred  by  the  Federal  Government 
administrative  offsets.  For  instance, 
delinquent  debtors  will  have  to  pay  the 
charges,  now  (in  1997)  $7.02  per  offset, 
that  the  Department  of  the  Treasury 
incurs  in  making  a  TOP  offset. 
Administrative  offset  costs  are 
"administrative  costs"  provided  for  in 
§  11.48(d). 

Section  11.44.  Collection  of  debts 
from  Federal  agencies  or  States  or  units 
of  general  local  government  by  common 
law  offset  has  been  removed  cuid  the 
section  reserved.  The  DCIA  now  allows 
Federal  agencies  to  use  DCA 
administrative  offset  against  States  and 
units  of  general  local  government,  and 
excepts  Federal  departments  and 
agencies  from  administrative  offset. 


Before  the  enactment  of  the  DQA, 
FEMA  provided  procedures  by  which 
FEMA  would  exercise  common  law 
offsets  against  these  entities. 

Section  11.48.  Interest,  Penal^and 
Administrative  Charges 

The  DQA,  by  changing  the  definition 
of  "persons"  subject  to  interest,  penalty 
and  administrative  costs  of  collection 
under  31  U.S.C.  3717,  now  allows 
Federal  agencies  to  assess  such  charges 
against  States  and  units  of  general  local 
government.  Previously,  FEMA  had 
assessed  interest  against  these  entities 
only  under  principles  of  common  law. 
At  common  law,  any  creditor  could 
charge  interest  against  debtors  who  were 
tardy  in  making  payments  of  debts.  In 
United  States  v.  Texas,  507  U.S.  529 
(1993),  the  Supreme  Court  approved  a 
Federal  department's  charging  a  State 
interest  on  a  past-due  debt.  However, 
principles  of  common  law  did  not 
permit  creditors,  or  Federal  agencies,  to 
assess  penalties  and  administrative 
costs  of  collection  against  delinquent 
debtors.  FEMA's  prior  rule,  §  11.48(c), 
excluded  States  and  units  of  local 
government  from  penalty  or 
administrative  charge  assessments. 
Sections  11.48(b),  11.48(d)  and  11.48(e) 
now  allow  FEMA  to  assess  interest, 
penalties  and  administrative  charges 
against  these  entities  under  the 
provisions  of  31  U.S.C.  3717. 

Section  11.48(a)  contains  a  definition 
of  "delinquent  debt"  to  be  used  in  all 
FEMA's  debt  collection  regulations 
(§  11.30-11.65).  A  debt  becomes 
delinquent  when  it  is  not  paid  for  by  the 
due  date  or  if  a  debtor  has  entered  into 
a  payment  plan  and  fails  to  make  a 
payment  when  due  under  the  plan. 

Waiver  of  Interest  and  Penalties 

Section  11.48(f)(5)  now  provides  that 
the  FEMA  Agency  Collections  Officer 
(ACO)  or  the  ACO's  designee  may  waive 
assessment  of  interest  where  such 
assessment  would  be  against  equity  and 
good  conscience  and  not  in  the  best 
interests  of  the  United  States.  The 
section  gives  two  situations  where  such 
waiver  may  be  granted.  Under 
§  11.34(a)(1)  FEMA's  Chief  Financial 
Officer  also  serves  as  FEMA's  Agency 
Collections  Officer. 

Penalty  Charges 

FEMA  is  changing  its  method  of 
calculating  penalty  charges  in 
§  11.48(d).  Previously,  FEMA  deemed  a 
debt  to  be  delinquent  if  the  debtor  did 
not  pay  the  debt  in  full  within  30  days 
after  FEMA  first  notified  the  debtor  that 
the  debt  was  due.  Since  the  Debt 
Collection  Act  of  1982,  31  U.S.C. 
3717(e)(2),  assesses  penalty  charges 


where  a  debt  is  90  days  past  due,  FEMA 
did  not  begin  charging  penalty  charges 
until  the  120th  day  after  notification 
with  accrual  starting  with  the  31st  day 
after  notification. 

Under  revised  §  11.48(d),  debtors  vdll 
not  be  Uable  for  penalty  charges  so  long 
as  they  pay  their  debts  in  full  within  90 
days  after  the  date  that  FEMA  first  sent 
notice  that  this  Agency  would  assess 
penalty.  See  31  U.S.C.  3717(e)(2).  The 
penalty  accrual  period  will  start  with 
the  date  of  notification  rather  than  30 
days  after  the  date  of  the  notification 
letter.  Penalty  will  accrue  also  on 
unpaid  interest  as  it  accumulates  and  on 
administrative  charges  from  the  date 
that  the  Federal  Govenunent  incurred 
them. 

Under  the  new  §  11.48(f)(5),  if  FEMA 
were  to  delay  unduly  in  rendering  an 
administrative  review  decision,  then  the 
ACO  inay  waive  assessment  of  penalty 
during  the  period  of  unreasonable  delay. 

Revised  §  11.48(f)(l)(iv)  grants  FEMA 
authority  to  waive  impositions  of 
interest  in  accordance  with  standards 
set  out  in  the  Federal  Claims  Collection 
Standards  (FCCS)  at  4  CFR  102.13(c) 
and  FEMA's  debt  collection  regulations 
relating  waiver,  termination  and 
suspension  of  debts  at  §§  11.50  and 
11.51.  FEMA  is  eliminating  as  groimds 
for  waiver  of  interest  and  penalty  the 
debtor's  having  a  vaUd  dispute  with 
FEMA  on  issues  involved  in  the  debt. 

In  the  non-applicabiUty  of  interest, 
penalty  and  administrative  charges 
subsection  (§  11.48(g)),  FEMA  provides 
that  only  Federal  agencies  are  exempt 
bom  these  charges.  As  previously 
mentioned,  with  the  passage  of  the 
EKHA,  States  and  imits  of  general  local 
government  no  longer  are  exempt  from 
assessment  of  such  charges  under  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717). 

where  a  debtor  owes  FEMA  more 
than  one  debt  and  the  debtor  makes  an 
involuntary  partial  payment  the  FMS 
states  that  the  payment  should  be 
applied  to  the  oldest  debt  first.  FEMA 
has  revised  §  11.48(h)  to  require  that 
such  partial  payments  will  be  appUed  to 
the  oldest  debt  first.  However,  where  the 
debtor  makes  a  volimtary  payment  the 
debtor  may  choose  to  which  debt  the 
payment  may  be  credited.  This  latter 
rule  follows  principles  of  common  law. 

FEMA  has  revised  its  rule, 
§  11.48(i)(l),  relating  to  waiver  of 
interest,  penalty  and  administrative 
charge  waivers  as  applied  to  States  and 
local  governments.  If  such  governments 
can  demonstrate  to  the  satisfaction  of 
the  ACO  or  a  designated  deputy  that  the 
government's  revenues  are  insufficient 
to  enable  the  government  to  provide 
essential  public  services,  then  FEMA 
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may  waive  th^e  charges.  However, 
FEMA  may  diflmand  that  the  requesting 
government  provide  accounting, 
economic,  aiia  demographic  data  to 
enable  the  AdO  or  the  deputy  to  reach 
an  informed  conclusion  as  to  whether  to 
grant  the  waivJar. 

Under  revised  §  11.48(i)  States  and 
local  governments  that  request  review  of 
proposed  o^ts  will  be  charged 
.   interest,  pensQty  or  administrative 
charges  on  th^  amoimts  foimd  to  be  due 
and  owing  afler  the  completion  of  the 
administrative  review  process,  just  as 
any  other  debtbr  would  be.  Where  a 
statute  or  regulation  provides  for  a 
mandatory  reWew,  FEMA' must  waive 
interest  and  penalty  charges  (see  the 
Federal  Claims  Collection  Standards,  4 
CFR  102.13(h^).  Under  §  11.48(j), 
interest  and  penalty  will  continue  to 
accrue  on  debtB  imtil  debtors'  payments 
actually  are  reived  at  the  place  of 
payment  desibiated  by  FEMA. 

Sections  11.61  Through  11.65,  Covering 
Tax  Refund  C^sets 

Since  the  Db^Mrtment  of  the  Treasury 
has  assumed  :irtanagement  of  the  entire 
tax  refund  offi^t  program  in  lieu  of  the 
IRS,  FEMA  hd4  revised  §  §  11.61-11.65 
to  substitute '  jl|)epartment  of  the 
Treasury"  wh«ever  "Internal  Revenue 
Service"  or  "IRS"  previously  appeared. 
These  section^  have  been  changed  so 
that  the  procediures  may  be  applied 
against  any  taxi  refund,  whether  the 
refund  is  for  customs,  alcohol,  tobacco 
and  firearms,  or  any  other  tax  collected 
imder  the  aegiis  of  the  Department  of  the 
Xreasury.  FBMA's  prior  regulation  only 
covered  "incojue  tax  refunds"  even 
though  the  Dett  Collection  Act  of  1982 
(31  U.S.C.  372dA)  covered  tax  refunds 
generally.        | ' 

The  Debt  Collection  Act  (31  U.S.C. 
3720A(b)(2)  requires  agencies  to  grant 
the  debtor  at  le^st  60  days  to  present 
evidence  that  ^eir  debt  was  not  past- 
due  or  legally  ^forceable.  FEMA's  prior 
tax  refund  offsiell  regulations  granted  . 
debtors  65  days  from  the  mailing  of 
notice  that  FEMA  was  intending  to  use 
tax  refund  offs^  to  collect  delinquent 
debt.  The  additional  five  days  was  to 
allow  time  for  the  mails.  However,  to 
make  times  uniform  for  debtors  to  file 
requests  for  administrative  review  and 
reviews  within  the  agency  throughout 
FEMA's  debt  collection  regulations. 
§  §  11.30-11.64  pet  the  time  in  which' 
debtors  may  make  a  timely  request  for 
such  reviews  at  60  days  ftim  the 
mailing  of  the  ^tice. 

Section  11.61,  Beferml  of  Debt  for  Tax 
Refund  Offset 

Based  on  forh^er  IRS  regulations,  the 
previous  §  11.61(a)  limited  referral  of 


delinquent  debts  for  tax  refunds  to  those 
debts: 

1.  that  had  already  been  reported  to 
consumer  reporting  agencies  ("credit 
bureaus"); 

2.  that  were  not  collectable  through 
Federal  salary,  uniformed  services  pay, 
or  Federal  Government  service 
retirements;  or 

3.  that  were  not  collectable  by  using 
administrative  offsets  under  31  U.S.C. 
3716. 

In  this  interim  final  rule  FEMA  no 
longer  eUminates  certain  debtors  from 
the  tax  refund  offset  process.  FEMA  will 
continue  aggressive  use  of  credit  bureau 
reporting  of  delinquent  debtors,  of 
collection  by  offisets  against  Federal 
employees,  members  of  the  imiformed 
services,  and  Federal  retirees,  and  of 
administrative  offsets,  such  as  TOP. 

Section  11.63,  Notice  to  Debtor  Before 
Tax  Refund  Offset 

Aside  from  the  amendments  made  to 
all  FEMA's  tax  refund  offset  regulations 
described  above,  this  section  has  been 
amended  to  refer  to  "tax  refund  offsets" 
generically,  rather  than  "income  tax 
refund  offsets"  as  previously. 

Under  §  §  11.63(a)(2)(iv)  through 
11.63(b)  the  FEMA  Office  of  General 
Counsel  (OGC)  will  decide  debtors' 
requests  for  review  within  the  Agency. 
Previously,  the  AGO  rendered  such 
decisions.  This  is  to  transfer  this 
quasi-adjudicatory  function  from  the 
AGO  to  OGC,  which  bears  responsibiUty 
for  legal  interpretations  of  FEMA 
regulations. 

Section  11.64,  Review  Within  Federal 
Emergency  Management  Agency 

Section  11.64  changes  to  60  days  after 
mailing  of  the  notice  the  time  in  which 
the  debtor  may  make  a  timely  request 
for  a  review  within  FEMA.  However. 
§  11.64(c)  allows  FEMA  to  consider 
requests  for  review  filed  after  the  60-day 
period.  If  the  request  is  filed  iate.  FEMA 
will  consider  the  debtor's  arguments 
and  evidence  but  the  Federal 
Government  will  not  stay  offeet  while 
preparing  a  decision.  If  the  decision 
results  in  the  debtor  owing  less 
(possibly  zero)  than  amounts  previously 
offset,  then  FEMA  will  refund  the 
differepce  to  the  debtor. 

We  amend  11.64  to  substitute  the 
OGC  for  the  AGO  as  the  office  to  render 
decisions  where  debtore  request 
administrative  reviews.  This  rule 
transfers  an  adjudicative  function  from 
the  AGO.  whose  staff  is  chaiged  with 
collecting  debts,  to  OGC  where  the  staff 
is  concerned  with  legal  interpretations 
and  determining  equities  of  situations. 
Procedures  for  conducting  reviews 
within  the  Agency  will  be  the  same  as 


those  for  administrative  reviews  under 
§  11.43(d). 

Section  11.65,  Stay  of  Offset 

This  section  is  changed  only  to 
substitute  "Department  of  the  Treasury" 
where  IRS  had  previously  been  used. 

Administrative  Procedure  Act 
Determination 

FEMA  is  publishing  this  interim  final 
rule  without  opportunity  for  prior 
public  comment  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  FEMA  has  determined  that  a 
comment  period  would  be  imnecessary, 
impractical,  and  contrary  to  the  public 
interest.  This  interim  final  rule  does  not 
contain  any  significant,  substantive 
changes  from  Uie  Internal  Revenue 
Service  regulations  and  does  not  change 
how  the  tax  refund  offset  program 
affects  the  taxpayer  who  owes 
dehnquent  nontax  debt.  This  interim 
rule  reflects  changes  to  internal 
procedures  under  which  FEMA  as  a 
creditor  agency  will  submit  delinquent 
debt  information  to  the  Department  of 
the  Treasury  in  compliance  with 
requirements  of  the  Debt  Collection 
Iniprovement  Act. 

Procedures  affecting  debtors  remain 
substantially  luichanged.  The 
procedural  changes  do  not  affect  the 
rights  of  the  debtor  to  dispute  the  nature 
or  the  amount  of  the  debt  or  method  of 
collection;  they  reflect  changes  required 
by  merger  of  the  tax  refund  offset  with 
the  Treasiuy  Offset  Program,  or  by 
enactment  of  the  Debt  Collection 
Improvement  Act.  Further,  the 
procediural  changes  in  this  interim  final 
rule  primarily  affect  how  FEMA  will 
participate  in  the  offset  program.  In 
order  to  implement  the  offset  programs 
for  tax  refund  payments  made  after 
January  1, 1998,  FEMA  needs  to  modify 
and  pubUsh  its  offset  regulations.  FEMA 
determines  that  good  cause  exists  and 
that  it  is  in  the  public  interest  to  issue 
this  interim  final  rule  without 
opportunity  for  prior  public  comment. 
We  invite  public  comments  on  the 
interim  final  rule,  which  comments  will 
be  taken  into  account  when  the  final 
rule  is  pubUshed. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this  interim 
final  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  it  makes  minor 
and  technical  amendments  mandated  by 
statute.  31  U.S.C.  3720A  and  by 
Department  of  the  Treasury  Interim 
Rule.  This  interim  final  rule  does  not 
contain  any  significant  substantive 
changes  from  FEMA's  present  debt 
collection  regulations  and  does  not 
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substantially  change  how  FEMA  collects 
debts  owed  the  United  States  that  arise 
under  FEMA  programs.  The  Regulatory 
Flexibility  Act  does  not  apply  to  this 
interim  final  rule;  no  regulatory  analysis 
has  been  prepared. 

Papenvork  Redaction  Act 

The  information  collection 
requirements  contained  in  this  interim 
final  riile  have  been  approved  by  the 
Office  of  Management  &  Budget  (0MB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  and  have  been  assigned  OMB 
control  number  3067-0122. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  interim  final  rule 
is  required  by  statute,  31  U.S.C.  3716 
and  3720A,  and  is  not  a  significant 
regulatory  action  within  the  definition 
of  E.0. 12866.  To  the  extent  possible 
under  the  statutory  requirements  of  31 
U.S.C.  3720A  this  interim  final  rule 
adheres  to  the  principles  of  regulation 
set  forth  in  Executive  Order  12866.  This 
interim  final  rule  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Congressional  Review  of  Agency 
Rulemaking 

FEMA  has  submitted  this  interim 
final  rule  to  the  Congress  and  to  the 
General  Accounting  Office  under  the 
Congressional  Review  of  Agency 
Rulemaking  Act.  Pub.  L.  104-121.  This 
interim  final  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act.  It  does 
not  result  in  nor  is  it  likely  to  result  in 
an  annual  effect  on  the  economy  of 
$100,000,000  or  more;  it  will  not  resuh 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  adverse 
effects"  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

This  interim  final  rule  is  exempt  (1) 
firom  the  requirements  of  the  Regulatory 
Flexibility  Act.  as  certified  previously, 
and  (2)  from  the  Paperwork  Reduction 
Act. 

This  interim  final  rule  is  not  an 
unfunded  Federal  mandate  within  the 
meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  Pub.  L.  104-4.  It 
does  not  meet  the  $100,000,000 
threshold  of  that  Act. 


List  of  Subjects  in  44  CFR  Part  11 

Administrative  practices  and 
procedures.  Claims,  Debts,  Offsets, 
Taxes,  Refunds. 

Accordingly,  §§11.43, 11.44, 11.48, 
and  11.61  through  11.65  of  44  CFR  are 
amended  as  follows: 

1.  The  authority  citation  for  Part  11  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  3701  etseq. 

2.  Section  11.43  is  revised  to  read  as 
follows: 

§11.43    Collection  by  administrative  offset 

(a)  General.  The  Agency  Collections 
Officer  (ACO)  or  the  ACO's  designee 
may  collect  debts  owed  to  the  United 
States  by  means  of  offsets  against 
monies  due  fittm  the  United  States 
under  provisions  of  31  U.S.C.  3716  and 
the  procedures  set  forth  below.  Under 
provisions  of  31  U.S.C.  3716(h)(1)  and 
reciprocal  agreements  entered  into  by 
the  Secretary  of  the  Treasury  and  the 
States  concerned,  the  ACO  or  the  ACO's 
designee  may  institute  administrative 
offsets  covered  in  this  section  to  collect 
debts  that  are  owed  to  States  and  which 
arise  under  programs  administered  by 
FEMA.  The  procedures  prescribed  by 
this  section  shall  not  be  used  if  the 
debtor  has  executed  a  written  agreement 
satisfactory  to  the  ACO  or  the  ACO's 
designee  for  the  payment  of  the  debt  so 
long  as  the  debtor  adheres  to  the 
provisions  of  the  agreement.  Before 
using  the  procedm^s  of  this  section,,  the 
ACO  or  the  ACO's  designee  shall 
examine  the  debt  to  determine  whether 
the  likelihood  of  collecting  such  a  debt 
and  the  best  interests  of  the  United 
States  justify  the  use  of  administrative 
offset.  If  the  debt  is  over  6  years  old  but 
is  not  10  years  old.  the  ACO  or  the 
ACO's  designee  shall  examine  the  debt 
and  decide  whether  using  these 
procedures  is  cost  effective.  Further. 
FEMA  shall  not  use  administrative 
offset  procedures  on  debts  existing  for 
more  dian  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued  unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not  have 
been  known  by  the  officials  of  the 
Government  who  were  charged  with 
responsibility  to  discover  and  collect 
the  debt.  FEMA  may  refer  debts  to  the 
Department  of  the  Treasxuy  for 
Government-wide  administrative  offset 
under  the  provisions  of  31  U.S.C. 
3716(c)  and  for  offsets  against  Federal 
tax  refunds  under  provisions  of  31 
U.S.C.  3720A. 

(b)  Written  notice.  After  the  ACO  or 
the  ACO's  designee  has  examined  the 
debt  under  procedures  set  forth  in 
paragraph  (a)  of  this  section,  FEMA 


shall  hand  deliver  or  send  by  mail  a 
notice  to  the  debtor  advising  the  debtor 
of: 

(1)  Nature  and  amount  of  the  debt 
determined  by  the  Agency  to  be  due, 
and  of  intention  to  collect  by 
administrative  offiset; 

(2)  Rights  available  imder  this  section; 

(3)  Opportunity  to  inspect  and  copy 
the  records  relating  to  the  debt;  - 

(4)  Opportunity  for  review  within  the 
Agency  with  respect  to  the  debt;  and 

(5)  Opportimity  to  enter  into  an 
agreement  with  the  ACO  with  respect  to 
the  debt.  Such  agreement  may  include 

.  voluntary  but  nonrevocable  withholding 
of  monies  due  from  the  United  States  to 
the  debtor. 

(c)  Review  within  the  Federal 
Emergency  Management  Agency.  The 
debtor  may  request,  within  sixty 
calendar  days  after  mailing  or  hand- 
delivery  of  the  written  notice  specified 
in  paragraph  (b)  of  this  section,  review 
within  the  Agency  as  to  the  existence  or 
amount  of  the  debt  or  terms  of 
repayment.  An  attorney  in  the  Office  of 
General  Counsel,  acting  as  an 
Administrative  Review  Official  (ARO), 
shall  conduct  the  review.  The  ARO  may 
determine  that  no  debt  is  due,  that  the 
amount  of  the  debts  should  be  reduced, 
that  terms  of  repayment  should  be  set, 
or  that  the  demanded  amoimt  should  be 
paid  in  fiill. 

(1)  If  the  debtor  has  made  a  timely 
request  for  a  review  within  the  Agency, 
then  FEMA  shall  stay  any  offsets  imtil 
the  ARO  has  rendered  a  decision. 
However,  interest,  penalties  and 
administrative  charges,  as  specified  in 

.  §  11.48,  shall  continue  to  accrue  during 
the  pendency  of  the  review  within  the 
Agency.  If  the  debtor  files  a  request  for 
a  review  within  the  Agency  after  the  60 
days  specified  above,  then  FEMA  shall 
continue  with  the  offset  action. 
However,  if  the  ARO  finds  that  the 
debtor  owes  less  than  the  amount  offset, 
then  FEMA  will  refund  the  amount 
over-withheld.  For  purposes  of 
determining  whether  the  debtor  has 
filed  a  timely  request  for  administrative 
review,  the  date  of  FEMA's  receipt  of 
the  debtor's  request  establishes  the  time 
of  filing. 

(2)  The  ARO  shall  transmit  the 
decision  on  the  debtor's  request  for 
review  within  the  Agency.  The  ARO 
may  contact  the  debtor  directly  to 
request  additional  information  and  data 
in  order  to  allow  the  ARO  to  reach  a 
knowledgeable  decision.  Tlie  ARO's 
decision  shall  be  final  insofar  as 
FEMA's  administrative  processing  of  the 
debt  is  concerned. 

(3)  FEMA  shall  use  procedures  in  this 
section  to  decide  debtors'  requests  for 
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review  withiiijFEMA  under  the 
provisions  of  fe  11.64(d). 

(d)  If  the  ddbtor  does  not  execute  a 
written  agreement,  if  the  debtor  does  not 
request  revieiVl  within  the  Agency,  or  if 
the  review  within  the  Agency 
determines  thdt  a  debt  is  due,  then 
FEMA  shall  use  administrative  offset 
against  monies  payable  by  the  United 
States  in  accordance  with  this  section 
and  appropriate  regulations.  However,  if 
a  statute  or  FBMA  agreement  either  • 
prohibits  or  eicblicitly  provides  for 
collection  thr^figh  administrative  oBset 
for  the  debt  oi  the  type  of  debt  involved 
then  the  provisions  of  that  statute  or 
FEMA  agreement  rather  than  the 
provisions  of  this  section  shall  be  used 
for  such  offset., 

(e)  If  the  debtor  has  a  judgment 
against  the  United  States,  then  notice 
shall  be  provided  to  the  General 
Accounting  Office  for  oftset  in 
accordance  wjtii  31  U.S.C.  3728. 

(f)  In  addition  to  administrative  o%et 
remedies  described  above,  FEMA  may 
use  its  rights  ta  collect  debts  by  offsets 
conducted  imdpr  principles  of  common 
law. '  ' 

(g)  The  debtor's  failiue  to  receive 
notice,  described  in  paragraph  (b)  of  this 
section,  mailed  by  FEMA  to  the  debtor's 
last-known  address,  shall  not  impair  ^e 
validity  of  offsHts  taken  under  this 
section.  |  j 

(h)  If  FEMA  6t  any  other  Federal 
department  or  agency  incurs  costs  in 
taking  ofkets  t|d  collect  delinquent 
debts,  then  the  debtor  shall  be  liable  for 
such  costs  as  administrative  costs  in 
accordance  with  section  11.48(d). 

f  11.44    [RwnovMl  and  r»Mrv«d] 

3.  Section  11j44  is  removed  and 
reserved.         I 

4.  Section  11.48  is  revised  read  as 
follows: 

f  11.48    Interest,  penalties,  and 
administrative  charges. 

(a)  Definition.  In  §  §  11.30  through 
11.65  of  this  part,  a  debt  is  deemed  to 
be  deUnquent  if  the  debtor  has  not  paid 
the  debt  by  thei(:ollection  due  date  and 
if  the  debtor  h4^  not  entered  into  a 
repayment  agreement  satisfactory  to 
FEMA.  A  debt  i(  also  deemed 
deUnquent  if  tlji^  debtor  has  not  made 
payment  by  the  date  specified  in  the 
applicable  agreement. 

(b)  Interest.  FEMA's  delinquent 
debtors  shall  be  chained  interest  on  the 
outstanding  principal  balance  due  on 
debts  owed  the  tlnited  States  at  the  rate 
published  by  the  Secretary  of  the 
Treasury  undeit  provisions  of  31  U.S.C. 
3717(a).  The  intWt  rate  in  effect  at  the 
time  that  FEMA 'first  mailed  or  hand 
delivered  to  th0  debtor  written  notice. 


stating  that  the  debt  was  due  and  that 
interest  would  be  assessed  on  the  debt, 
shall  be  the  rate  applied  throughout  the 
duration  of  the  debt  until  the  debt  is 
paid  in  fulL 

(1)  However,  if  the  debtor  defaults  on 
a  debt  repayment  agreement  made  with 
the  AGO  or  the  AGO's  designee,  then 
interest  shall  accrue  at  the  rate 
published  by  the  Secretary  of  the 
Treasury  under  the  provisions  of  31 
U.S.G.  3717(a)(1)  that  was  in  effect 
when  the  debtor  defaulted  on  the 
repayment  agreement.  Interest  shall 
accrue  either  fix)m  the  date  that  FEMA 
first  informed  the  debtor  that  the 
Agency  would  assess  interest  on  the 
debt  or  some  subsequent  date  s|}ecified 
in  the  written  notice  given  by  FEMA  to 
the  debtor  stating  that  interest  would  be 
assessed. 

(2)  However,  where  FEMA  first  sent 
the  notice  of  indebtedness  prior  to 
October  25, 1982,  interest  shall  run  bom 
the  date  on  or  after  that  date  when 
FEMA  first  sent  the  debtor  a  letter 
notifying  the  debtor  that  the  Agency 
would  assess  interest. 

(c)  Exceptions  to  interest  charges. 
However,  no  interest,  described  in 
paragraph  (a)  of  this  section,  shall  be 
charged  if: 

(1)  The  amount  due  is  paid  in  full 
within  30  days  of  the  mailing  of  the 
demand.  However,  the  AGO  or  the 
AGO's  designee,  as  dociunented  by  a 
memorandiun  in  the  debt  collection  file, 
may  extend  this  30-day  period  on  a 
case-by-case  basis  for  good  cause  shown 
in  accordance  with  the  Federal  Glaims 
GoUection  Standards  (4  GFR  102.13(g)), 
or 

(2)  The  applicable  statute,  regulation 
required  by  statute,  loan  agreement  or 
contract  either  prohibits  the  charging  of 
interest  or  explicitly  fixes  interest  or 
charges,  which  apply  to  the  debt 
involved. 

(d)  Penalty  charges.  Except  in  the 
situation  described  in  paragraph  (c)  of 
this  section,  the  debtor  shall  be  liable 
for  a  penalty  of  6%  annually  on  the 
unpaid  principal,  interest,  and 
administrative  charges  if  the  debtor  fails 
to  pay  the  debt  in  full  within  90  days 

of  the  date  after  the  first  written  notice 
by  FEMA  that  FEMA  would  assess 
penalty  charges.  However,  if  the  debtor 
enters  into  a  repayment  agreement, 
satisfactory  to  the  AGO  or  the  AGO's 
designee  within  the  90-day  period,  then 
FEMA  will  not  assess  penalty  so  long  as 
the  debtor  adheres  to  the  provisions  of 
the  agreement.  Penalty  shall  accrue 
starting  on  and  including  the  day  of 
FEMA's  first  written  notice  where 
FEMA  mentioned  that  it  would  assess 
penalty  charges  on  the  debt.  Penalty 
will  not  be  assessed  against  Federal 


agencies.  Penalty  charges  shall  accrue 
on  administrative  charges,  starting  on 
the  day  that  FEMA  incurred  the 
administrative  cha^e.  However,  if  the 
debtor  pays  the  debt  in  full  within  90 
days  of  FEMA's  first  notice  that  the 
Agency  would  assess  penalty  chains  or 
if  the  debtor  enters  into  a  repayment 
agreement  satisfactory  to  the  AGO  or  die 
AGO's  designee  within  that  time,  then 
FEMA  will  not  assess  penaUy  on 
accrued  administrative  chai^ges. 

(e)  Administrative  costs  for  processing 
delinquent  debts.  Debtors  shall  pay  the 
United  States  for  costs  incurred  by  the 
Government  in  collecting  the  debt  in 
accordance  with  31  U.S.G.  3717(e)(1). 
Administrative  cost  calculations  will  be 
based  upon  actual  costs  incurred  by 
FEMA  or  upon  analyses  establishing  an 
average  of  actual  costs  inctirred  by 
FEMA  in  processing  debts  in  similar 
stages  of  delinquency. 

(i)  Standards  for  waiver  of  interest, 
penalties,  and  administrative  charges. 

(1)  The  AGO  or  the  AGO's  designee 
may  waive  interest,  penalties  and 
administrative  charges,  either  in  whole 
or  in  part,  if  the  AGO  or  the  AGO's 
designee  finds  that: 

(i)  The  debtor  is  financially  unable  to 
pay; 

(ii)  The  Agency's  enforcement  policy 
will  be  adequately  served  if  there  is  a 
waiver  in  whole  or  in  part; 

(iii)  The  debtor  has  shown  good 
cause,  satisfactory  to  the  AGO,  that  the 
claim  was  not  timely  paid.  If  waiver  is 
giranted,  the  administrative  claims  file 
shall  be  adequately  documented;  or 

(iv)  The  AGO  or  the  AGO's  designee 
may  waive  imposition  of  interest  in 
accordance  with  standards  set  forth  in  4 
GFR  102.13  and  §  §  11.50  and  11.51  of 
this  subpart. 

(2)  The  AGO,  with  the  concurrence  of 
the  General  Gounsel,  may  waive 
interest,  penalties  and  administrative 
costs  based  on  criteria  set  forth  in 
paragraphs  (f)(3)  through  (f)(5)  of  this 
section.  When  such  charges  are  waived, 
the  Agency  Gollections  Officer  or  the 
AGO's  designee  shall  prepare  a 
memorandum  for  the  debt  collection  file 
stating  the  reasons  for  not  collecting 
such  charges. 

(3)  If  the  costs  of  collection  exceed  the 
projected  recovery  then  interest, 
penalties  and  administrative  costs  may 
be  waived. 

(4)  If  FEMA  determines  that  the 
debtor  is  unable  to  pay,  as  shown  by 
complete  and  sworn  statements  as  to  his 
or  her  assets  and  projected  income,  then 
the  AGO  or  the  AGO's  designee  may 
waive  interest,  penalties  and 
administrative  charges  in  whole  or  in 
part.  If  the  principal  outstanding 
amount  of  die  debt  exceeds  S5,000,  the 


1068  FedCTal  Register  /  Vol.  63,  No.  5  /  Thiirsday,  January  8,  1998  /  Rules  and  Regulations 


determination  shall  be  made  by  the 
ACO.  If  the  principal  outstanding 
amoimt  of  the  debt  is  $5,000  or  less,  the 
determination  may  be  made  by  the  DCO, 
the  ACO,  or  a  person  designated  by  the 
ACO. 

(5)  The  ACO  or  the  ACO's  designee 
may  waive  assessing  interest,  penalty, 
and  administrative  charges  if  such 
assessment  would  be  against  equity  and 
good  conscience  or  not  in  the  best 
interests  of  the  United  States.  Examples 
include,  but  are  not  limited  to: 

(i)  FEMA's  undue  delay  in  rendering 
a  decision  where  the  debtor  had 
requested  an  administrative  review  or 
review  within  the  Agency.  Under  these 
drounstances,  interest  and  penalty 
would  be  waived  during  the  period  of 
imdue  delay. 

(ii)  The  amoiuit  of  interest  is  so  large, 
in  relation  to  the  debtor's  ability  to  pay 
that  assessment  of  interest  would  leave 
the  debtor  perpetually  indebted  to  the 
United  States. 

(g)  Nonapplicability.  The  provisions 
of  mis  section  do  not  apply  to  debts 
owed  by  Federal  agencies. 

(h)  Installment  collections  or  partial 
payments.  When  a  debtor  pays  a  debt 
either  partially  or  in  installments,  the 
payments  shall  first  be  applied  to 
administrative  costs,  second  to  penalty 
charges,  third  to  accrued  interest,  and 
finally  to  principal.  Partial  payments 
shall  be  deemed  to  be  made  when 
received  at  the  FEMA  office  designated 
to  receive  the  payments.  If  the  debtor 
owes  more  than  one  debt,  then  the  ACO 
or  the  ACO's  designee  will  apply  the 
partial  payment  to  the  oldest  debt  first 
unless  the  debtor  is  making  a  voluntary 
installment  payment.  Under  voluntary 
circumstances,  the  debtor  may  designate 
to  which  debt  the  payment  is  to  be 
applied. 

fi)  Collection  of  interest,  penalties, 
and  administrative  charges  while  an 
appeal  is  pending.  If  the  debtor  requests 
administrative  review  of  the  existence 
or  the  amount  of  the  debt,  interest, 
penalties,  and  administrative  charges 
may  be  waived  or  suspended  by  the 
ACO  or  the  ACO's  designee  under  the 
following  circumstances: 

(1)  If  a  State  or  local  government 
requests  review  within  the  Agency  of  a 
proposed  referral  to  the  Treasury  Offset 
Program  or  an  administrative  review  of 
a  proposed  administrative  offset,  then 
the  ACO  or  the  ACO's  designee  may 
waive  interest,  penalty  or  administrative 
charges  if  the  State  or  local  government 
shows  to  the  satisfaction  of  the  ACO  or 
the  ACO's  designee  that  its  taxes  and 
other  revenues  would  be  insufficient  to 
allow  the  State  or  local  government  to 
provide  essential  public  services  if 
FEMA  were  to  collect  interest,  penalty, 


administrative  charges,  or  any  two  or 
more,  either  in  whole  or  in  part.  The 
ACO  or  the  ACO's  designee  may  require 
that  the  State  or  local  government 
provide  FEMA  with  such  economic, 
accounting,  financial  or  demographic 
data  as  the  ACO  or  the  ACO's  designee 
may  deem  necessary  to  reach  an 
informed  decision  as  to  waiver. 

(2)  If  a  debtor  notes  an  appeal  or 
requests  an  administrative  review  that  is 
mandated  by  law,  then  FEMA  shall  not 
assess  interest  and  penalties  while  the 
appeal  is  pending  from  the  time  that  the 
debtor  requests  an  administrative 
review  or  an  appeal  until  the  Agency 
has  taken  final  action  on  the 
administrative  review  or  the  appeal. 

(3)  When  a  debtor  notes  an  appeal  or 
requests  an  administrative  review  that  is 
permissive  under  statute  or  regulation, 
then  interest,  penalties  and 
administrative  charges  may  be  waived 
if: 

(i)  There  is  no  fault  or  lack  of  good 
faith  on  the  part  of  the  debtor  and  if  the 
amount  of  interest,  penalties  and 
administrative  charges  is  so  high  in 
relation  to  aHordable  installment 
repayments  that  the  debt  would  never 
be  repaid.  In  determining  whether 
interest  and  penalties  should  be  waived, 
the  ACO,  the  ACO's  designee,  or  the 
OCO  may  demand  that  the  debtor 
provide  such  financial  data  as  he  or  she 
may  determine  is  necessary  to  reach  an 
informed  decision. 

(ii)  FEMA  unreasonably  delays  in 
rendering  a  decision  on  a  debtor's 
request  for  an  administrative  review  or 
review  within  the  Agency,  then  the 
ACO  or  the  ACO's  designee  may  waive 
assessment  of  interest,  penalty,  and 
administrative  charge  dining  the  period 
of  the  unreasonable  delay. 

(iii)  The  ACO  or  the  ACO's  designee 
may  waive  or  suspend  the  collection  of 
interest,  penalty  and  administrative 
charges,  for  good  cause  shown  and  if 
such  waiver  or  suspension  would  serve 
FEMA's  interests.  The  FEMA  official 
making  such  a  waiver  shall  prepare  a 
memorandum  describing  the 
circumstances  and  stating  the  reasons 
for  the  grant  of  a  waiver  or  suspension. 

(j)  Accrual  of  interest  and  penalty. 
Interest  and  penalty  will  accrue  on 
delinquent  FEMA  debts  until  FEMA 
receives  payment  at  the  address 
designated  by  the  ACO  or  the  ACO's 
designee. 

5.  Sections  11.61  through  11.65  are 
revised  to  read  as  follows: 

§  1 1 .61    Referral  of  deHnquent  debts  to 
Department  of  the  Treasury  for  offsets 
against  tax  refunds. 

(a)  FEMA  may  refer  delinquent  debts 
to  the  Department  of  the  Treasury  for 


offiset  against  tax  refunds  in  accordance 
with  31  U.S.C.  3720A  and  that 
Department's  implementing  regulations. 

(b)  FEMA  will  provide  information  to 
the  Department  of  the  Treasury  within 
time  limits  prescribed  by  the  Secretary 
of  the  Treasury  or  his  or  her  designee 
and  in  accordance  with  agreements 
entered  into  between  FEMA  and  the 
Department  of  the  Treasiiry  and  its 
constituent  agencies. 

(1)  Information  submitted  to  the 
Department  of  the  Treasury  shall 
include  a  description  of: 

(i)  The  size  and  age  of  FEMA's 
inventory  of  delinquent  debts;  and 

(ii)  The  prior  collection  efforts  that 
the  inventory  reflects;  and 

(2)  In  accordance  with  time  limits  and 
record  transmission  requirements 
established  by  the  Department  of  the 
Treasury  or  its  constituent  agencies, 
FEMA  may  submit  magnetic  media 
containing  information  on  debtors  being 
referred  to  that  Department  for  tax 
refund  offset.  FEMA  may  use  the 
electronic  data  transmissions  facilities 
of  other  federal  agencies  in  transmitting 
data  on  debtors  or  for  referral  of  debts 
to  the  Department  of  the  Treasury. 

(c)  FEMA  shall  establish  a  collect-call 
or  toll-free  tel^hone  niunber  that  the 
Department  of  the  Treasury  or  its 
constituent  agencies  will  furnish  to 
debtors  whose  refunds  have  been  offset 
to  obtain  information  from  FEMA 
concerning  the  offsets  taken. 

(d)  Tax  refund  offset  procedures 
described  in  §§  11.61  through  11.64 
shall  apply  to  debts  owed  to  the  United 
States  that  are  past-due  and  legally 
enforceable,  and 

(1)  Except  in  the  case  of  a  judgment 
debt,  the  debt  has  been  delinquent  for 
at  least  three  months  but  has  not  been 
delinquent  for  more  than  ten  years  at 
the  time  the  offset  is  made;  and 

(2)  Where  FEMA  has  given  the  debtor 
at  least  60  days  from  the  date  of  mailing 
of  the  notification  (described  in  §  11.63 
of  this  part)  to  request  a  review  within 
FEMA  and  to  present  evidence  that  all 
or  part  of  the  debt  is  not  past-due  or 
legally  enforceable.  If  the  debtor  has 
requested  a  review  and  presented 
evidence,  then  FEMA  has  considered 
the  debtor's  evidence  and  reasons  and 
has  determined  that  all  or  a  part  of  tke 
debt  is  past-due  and  legally  enforceable; 
and 

(3)  With  respect  to  which  FEMA  has 
notified  or  has  made  a  reasonable 
attempt  to  notify  the  debtor  that  the  debt 
is  past-due  and,  unless  repaid  within  60 
days  of  the  mailing  of  the  notification 
the  debt  will  be  referred  to  the 
Department  of  the  Treasiuy  for  offset 
against  any  overpayment  of  tax;  and 

(4)  Is  at  least  $25.00;  and 
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(5)  Meets  al]  bther  requirements  of  31 
U.S.C.  3720A  Wid  the  Department  of  the 
Treasury  regubtions  relating  to  the 
eligibility  of  a  kjebt  for  tax  refund  offset 
have  been  sati^^ed. 

§  1 1 .62    Admini^tratlv*  charge*  incurred  in 
referrals  for  tax  refund  offset 

In  accordance  with  §  11.48(e),  all 
administrative!  <;osts  inciured  in 
connection  wiii  the  referral  of  the  debts 
to  the  Department  of  the  Treasury  for 
collection  by  tax  refund  offset  shall  be 
added  to  the  amount  owed  by  the 
debtor.  Such  cbists  will  include,  but  not 
be  limited  to,  a  pro-rata  share  of  total 
costs  of  taking  offsets  incurred  by  the 
Department  of  the  Treasury  in 
accordance  witk  agreements  executed 
by  FEMA ,  the  Department  of  the 
Treasiuy  and  the  Department's 
constituent  agencies. 

S11.63    Notice  t«  debtor  bsfore  tax  refund 
offset 

(a)  FEMA  will  refer  a  debt  to  the 
Department  of  the  Treasury  for  tax 
refund  offset  only  after  FEMA: 

(1)  Makes  a  (i^termination  that  the 
debt  is  owed  to  \he  Unittfd  States; 

(2)  Sends  the  debtor  a  notice  of 
FEMA's  intent  to  use  Department  of  the 
Treasury  tax  rejfiind  offset  that  provides 
the  debtor  witl^  Items  of  information 
described  in  paijagraphs  (a)(2)  (i) 
through  (vii)  as  follows: 

(i)  Debtor  owtes  FEMA  an  amount  due; 
and 

(ii)  The  debt  is  past  due;  and 

(iii)  Unless  the  debt  is  repaid  within 
60  days  of  the  date  of  FEMA's  mailing 
the  notice  of  in^^nt  described  above, 
FEMA  intends  td  collect  the  debt  by 
requesting  the  Department  of  the 
Treasury  to  take  offeet  to  reduce  the 
debtor's  federal  lax  refund  by  the 
amount  of  the  principal  amount  of  the 
debt  and  all  accumulated  interest, 
penalty,  and  other  charges;  and 

(iv)  Debtor  h4$  an  opportunity  to 
present  arguments  and  evidence  within 
60  days  of  mailing  of  the  notice  of  intent 
that  all  or  a  part  of  the  debt  is  not  due. 
A  debtor  requesljing  a  review  within  the 
Agency  shall  sedtd  these  arguments  to 
the  F^ilA  office  that  sent  the  notice  of 
intent  under  §  11.63(a)(2);  and 


(v)  Debtor  has  had  an  opportunity  to 
arrange  to  inspect  and  copy  records 
relating  to  the  debt  by  mailing  a  request 
to  the  FEMA  office  sending  the  notice 
of  intent  under  §  11.63(a)(2);  and 

(vi)  If  no  reply  is  received  from  the 
debtor  within  60  days  of  mailing  of  the 
notice,  FEMA  may  refer  the  debt  to  the 
U.S.  Department  of  the  Treasiuy  after 
reviewing  the  file  and  determining  that 
the  debt  is  due;  and 

(vii)  Debtor  may  negotiate  a 
repayment  agreement,  satisfactory  to 
FEMA,  for  the  repayment  of  the  debt. 

(b)  If  the  debtor  has  presented 
evidence  and  arguments  as  described  in 
subsection  (a)(2)(iv)  FEMA  will  refer  the 
debt  to  the  Department  of  the  Treasury 
only  after  the  FEMA  Office  of  General 
Counsel  has  rendered  a  decision  under 
provisions  of  §§  11.64  and  11.65  of  this 
subpart  concerning  the  debtor's 
arguments  and  evidence,  if  any,  and  has 
determined  that  the  debt  is  due  either  in 
l^ole  or  in  part.  If  the  debtor  has 
suonlitted  evidence  in  accordance  with 
paragraph  (a)(2)(iv)(g)  of  this  section, 
the  FEMA  Office  of  General  Counsel 
shall  notify  the  debtor  of  the  Agency's 
final  determination. 

(c)  If  the  debtor  has  questions 
concerning  the  debt  or  procedures  being 
used,  the  debtor  may  contact  FEMA  at 
an  address  and  telephone  number 
provided  in  the  notice  of  intent  under 

§  11.63(a)(2). 

(11.64    Review  within  Fisdsral  Emergancy 
Management  Agency. 

(a)  Notification  by  debtor.  A  debtor 
receiving  notice  of  intent  under 
§  11.63(a)(2)  has  the  right  to  present 
evidence  and  arguments  within  60  days 
of  mailing  of  the  notice  of  intent  that  all 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  must: 

(1)  Send  a  written  request  for  review 
of  evidence  to  the  FEMA  office  sending 
the  notice  of  intent;  and 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  is  not  legally  enforceable;  and 

(3)  Include  in  the  request  any 
documents  that  the  debtor  Irishes  to  be 
considered,  or  state  that  additional 


information  will  be  submitted  within 
the  remainder  of  the  60-day  period. 
FEMA  is  not  obligated  to  consider  any 
of  debtor's  evidence  received  after  the 
60-day  period,  except  as  specified  in 
paragraph  (c)  of  this  section. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable  along  with  the  notification 
required  by  paragraph  (a)  of  this  section. 
Debtor's  failure  to  submit  the 
notification  and  evidence  within  the  60- 
day  period  may  result  in  FEMA's 
referral  of  the  debt  to  the  Department  of 
the  Treasury  with  only  a  review  by  the 
ACO  or  the  ACO's  designee  that  FEMA's 
records  show  that  the  debt  is  actually 
due  FEMA. 

(c)  Late  filed  requests  for  review 
within  FEMA.  If  the  debtor  submits  a 
request  for  review  after  the  60-day  time 
limit  in  paragraph  (a)  of  this  section, 
FEMA  shall  render  a  decision  as 
described  in  paragraph  (d)  of  this 
section,  but  FEMA  shall  not  stay  offeet 
action  as  described  in  §  11.65.  However, 
if  FEMA,  after  the  review  of  the  debtor's 
evidence  and  argiunents,  determines 
that  the  debtor  owes  less  than  the 
amounts  that  FEMA  has  taken  through 
offset,  then  FEMA  shall  refund  any 
difiierence  between  any  amounts  o%et 
and  amounts  that  the  review  within  the 
Agency  determines  is  actually  owed. 

(d)  Review  of  the  evidence.  FEMA  v«l] 
review  the  debtor's  argiunents  and 
evidence  in  accordance  with  procedures 
set  forth  in  §  11.43(c). 

$11.65    Stay  of  tax  refund  offset  action. 
If  the  debtor  notifies  FEMA  that  the 
debtor  is  exercising  rights  described  in 
§  11.64  and  submits  evidence  within 
time  limits  specified  in  §  11.64,  any 
notice  to  the  Department  of  the  Treasury 
concerning  tax  refund  offset  will  be 
stayed  until  the  issuance  of  a  written 
decision  that  sustains,  amends,  or  ends 
collection  action  resulting  imm  FEMA's 
original  debt  collection  decision. 

Dated:  December  31, 1997. 
James  L.  Witt, 
Director. 
[PR  Doc.  98-310  Filed  1-7-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39  '~ 

[Docket  No.  9S-NM-278-AD] 
RIN2120-^AA64 


Ainworthinesv  Directives;  Airtxis  Model 
A300.  A310.  and  A300-600  Series 
Airplanes 

AQBtCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300,  A310,  and 
A300-600  series  airplanes.  This 
proposal  would  require  inspections  to 
detect  defects  of  the  flanges  of  the  bleed 
air  ducts  of  the  auxiliary  power  unit 
(APU),  and  to  measure  the  material 
thickness  of  the  flanges;  and  repair, 
replacement  of  the  duct  with  a  new  or 
serviceable  duct,  or  operation  of  the 
airplane  with  the  bleed  air  system  of  the 
APU  inoperative,  if  necessary.  For 
certain  airplanes,  the  proposal  also 
would  require  an  inspection  to  detect 
cracks  of  the  flanges,  and  follow-on 
actions.  This  proposal  is  prompted  by 
issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  rupturing  and 
cracking  of  the  flanges  of  the  bleed  air 
ducts,  which  could  damage  the  elevator 
control  system  and  consequently  reduce 
the  controllability  of  the  airplane. 
DATES:  Conmients  must  be  received  by 
February  9, 1998. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  95-NM- 
278-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  Franca 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMBITARY  INFORMATION: 

Ctmunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampwd 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-278-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


95-NM-278-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generals  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300.  A310,  and  A300-600 
series  airplanes.  The  E)GAC  advises  that 
it  received  a  report  indicating  that  the 
flightcrew  noticed  that  greater  force 
than  usual  was  needed  to  actuate  the 
elevator  control  system  during  takeoff  of 
the  airplane.  Following  the  flight,  an 
inspection  of  the  elevator  control 
linkages  was  performed.  Restilts  of  that 
inspection  revealed  that  the  afi  detent 
belicrank  mechanism  was  partially 
jammed  with  a  piece  of  material  from 
the  bleed  air  duct  of  the  auxiliary  power 
imit  (APU).  Subsequent  investigation 
revealed  that  one  of  the  flanges  of  the 
bleed  air  duct  of  the  APU  had  ruptured, 
and  the  adjacent  duct  was  cracked.  This 
ocainence  has  been  attributed  to  the 
fact  that  the  flange  was  manufactured 
with  a  material  thickness  that  is  outside 
appropriate  tolerances. 

If  the  material  thickness  of  the  flanges 
is  outside  appropriate  tolerances, 
cracking  of  the  flanges  could  occur.  This 
condition  could  lead  to  rupture  of  the 
duct,  and  pieces  of  debris  from  the 
ruptiured  duct  could  affect  the  elevator 
control  system.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operator  Telex 
(AOT)  36-02,  dated  August  23, 1995, 
which  references  the  following  Airbus 
service  bulletins:  A300-36-O033  (for 
Model  A300  series  airplanes),  A300-36- 
6024  (for  Model  A300-600  series 
airplanes),  and  A310-36-2032  (for 
Model  A310  series  airplanes),  all  dated 
October  17, 1994.  These  service 
bulletins  describe  procedures  for 
inspections  to  detect  defects  (recesses, 
sharp  edges,  or  scratches)  of  the  iimer 
and  outer  surfaces  of  all  flanges  of  the 
bleed  air  ducts  of  the  APU  between 
frames  83  and  93  (for  Model  A300  series 
airplanes)  or  frames  85  and  93  (for 
Model  A310  and  A300-600  series 
airplanes),  and  to  measiu«  the  material 
thickness  of  the  flanges  with  an 
appropriate  gauge;  and  repair  of  defects. 
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For  airplanes  on  which  the  material 
thickness  of  tt  e  flanges  is  within 
specified  Umits,  the  service  bulletins 
describe  procedures  for  an  inspection 
using  a  magni^ing  glass  to  detect  cracks 
of  the  inner  add  outer  surfaces  of  the 
flanges;  and,  ii^  3-acks  are  found, 
replacement  of  the  duct  with  a  new  or 
serviceable  duqt.  at  the  time  specified  in 
the  applicable  service  bulletin,  or 
operation  of  the  airplane  with  the  bleed 
air  system  of  thJB  APU  inoperative. 

For  airplane^  on  which  the  material 
thickness  of  thb  flanges  is  outside 
specified  limit^  the  service  bulletins 
recommend  initnediate  replacement  of 
the  duct  with  a  new  or  serviceable  duct, 
or  operation  of  the  airplane  with  the 
bleed  air  system  of  the  APU  inoperative. 

The  DGAC  4^sified  these  service 
bulletins  and  t|ie  AOT  as  mandatory 
and  issued  French  airworthiness 
directive  95-182-184(6).  dated 
September  27, 1995,  in  order  to  assvie 
the  continued  airworthiness  of  these 
airplanes  in  Frbpce. 

FAA's  ConcliuliDns 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  PuBguant  to  this  bilateral 
airworthiness  d|reement,  the  E)GAC  has 
kept  the  FAA  i^onned  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  th^t  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  [operation  in  the  United 
States.  I 

Explanation  ofjltequirements  of 
Proposed  Rulej  | 

Since  an  unsafe  condition  has  been 
identified  that  \i  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  inspections  to  detect  defects  of 
the  flanges  of  the  bleed  air  ducts  of  the 
APU,  and  to  m^sure  the  material 
thickness  of  th^  [flanges;  and  repair, 
replacement  of  [t^e  duct  with  a  new  or 
serviceable  duqtL  or  operation  of  the 
airplane  with  thp  bleed  air  system  of  the 
APU  inope^ati^|e,  if  necessary.  For 
certain  airplanes,  the  proposal  also 
would  require  an  inspection  to  detect 
cracks  of  the  flaages,  and  follow-on 
actions.  These  actions  would  be 
required  to  be  qqcomplished  in 
accordance  with!  the  service  bulletins 
described  previously,  except  as 
described  in  th^  [following  paragraph. 


Difierences  Between  Proposed  AD  and 
Service  Bulletins 

Operators  should  note  that,  unUke  the 
procedures  described  in  the  referenced 
service  bulletins,  this  proposed  AD 
would  not  permit  further  flight  if 
cracking  is  detected  in  the  flanges.  The 
FAA  has  determined  that,  due  to  the 
safety  impUcations  and  consequences 
associated  with  such  cracking,  all  ducts 
that  are  found  to  be  cracked  must  be 
replaced  prior  to  further  flight,  or  the 
airplane  must  be  operated  with  the 
bleed  air  system  of  the  APU  inoperative. 

Cost  Impact 

The  FAA  estimates  that  84  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu-.  Bas^  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$45,360,  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efliects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.13    [AmsiMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  95-NM-278-AO. 

Applicability:  Model  A300.  A310,  and 
A300-600  series  airplanes  on  which  Airbus 
Modification  11308  has  not  been 
accomplished  during  manufocture; 
certi6cated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  a^cted,  the  owner/o[>erator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  th^  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupturing  and  cracking  of  the 
flanges  of  the  bleed  air  ducts  of  the  auxiliary 
power  unit  (APU).  and  cracking  of  the 
adjacent  duct,  which  could  damage  the 
elevator  control  system  and  consequently 
reduce  the  controllability  of  the  airplane; 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  5,000  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  visual  inspection  to 
detect  defiects  (recesses,  sharp  edges,  or 
scratches)  of  the  iimer  and  outer  surfaces  of 
all  flanges  of  the  bleed  air  ducts  of  the  APU 
between  frames  83  and  93  (for  Model  A300 
series  airplanes)  or  between  frames  85  and  93 
(for  Model  A310  and  A300-600  series 
airplanes),  as  applicable;  and  measure  the 
material  thickness  of  the  flanges;  in 
accordance  with  Airbus  Service  Bulletin 
A30&-36-0033  (for  Model  A300  series 
airplanes),  A300-36-6024  (for  Model  A300- 
600  series  airplanes),  or  A310-36-2032  (for 
Model  A310  series  airplanes),  all  dated 
October  17, 1994;  as  applicable.  If  any  defiect 
is  found,  prior  to  further  flight,  repair  the 
defect  in  accordance  with  the  applicable 
service  bulletin. 
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(1)  If  the  material  thickness  of  the  flanges 
is  within  the  limits  (Area  1:  greater  than  or 
equal  to  0.56  mm  (0.022  inch):  Area  2:  greater 
than  or  equal  to  0.48  mm  (0.019  inch)] 
specified  in  Airbus  Service  Bulletin  A300- 
36-0033  (for  Model  A300  series  airplanes). 
A30O-36-6024  (for  Model  A300-600  series 
airplanes),  or  A310-36-2032  (for  Model 
A310  series  airplanes),  all  dated  October  17, 
1994:  as  applicable:  Ftior  to  further  flight, 
perform  an  inspection  using  a  magnifying 
glass  or  appropriate  gauge  to  detect  cracks  of 
the  inner  and  outer  sur&ces  of  the  flanges, 

in  accordance  with  the  applicable  service 
bulletin. 

(i)  If  no  crack  is  found,  and  the  material 
thickness  of  all  flanges  is  within  the  limits 
lArea  1:  greater  than  or  equal  to  0.9  mm 
(0.035  inch)]  specified  in  the  applicable 
service  bulletin:  No  further  action  is  required 
by  this  AD. 

(ii)  If  no  crack  is  found,  and  the  material 
thickness  of  any  flange  is  outside  the  limits 
(Area  1:  less  than  0.9  mm  (0.035  inch)) 
specified  in  the  applicable  service  bulletin: 

Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  the  applicable  service  bulletin. 

(iii)  If  any  crack  is  found:  Prior  to  further 
flight,  accomplish  either  paragraph 
(a)(l)(iii)(A)  or  (a)(l)(iii)(B)  of  this  AD. 

(A)  Replace  the  duct  with  a  new  or 
serviceable  duct  in  accordance  with  the 
applicable  service  bulletin.  Or 

(B)  Operate  the  airplane  with  the  bleed  air 
system  of  the  APU  inoperative,  in  accordance 
with  the  provisions  and  limitations  s{}ecified 
in  the  operator's  FAA-approved  Master 
Minimum  Equipment  List  (MMEL). 

(2)  If  the  material  thickness  of  any  flange 
is  outside  the  limits  [Area  1:  less  than  0.56 
mm  (0.022  inch):  Area  2:  less  than  0.48  mm 
(0.019  inch)]  specified  in  Airbus  Service 
Bulletin  A30O-36-0033  (for  Model  A300 
series  airplanes).  A30O-36-6024  (for  Model 
A300-600  series  airplanes),  and  A310-36- 
2032  (for  Model  A310  series  airplanes),  all 
dated  October  17, 1994;  as  applicable:  Prior 
to  further  flight,  accomplish  either  paragraph 
(a)(l)(iii)(A)  or  (a)(l)(iii)(B)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

No<B  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  95-182- 
184(B).  dated  September  27, 1995. 


Issued  in  Ronton.  Washington,  on  January 
2,1998. 

Damll  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-477  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4*10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-MW-72-AO] 

RIN  2120-AA64 

Airworthiness  Directives; 
Turtx>propeiier-Powered  IHcOonnell 
Dougias  Model  OC-3  and  DC-3C 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  ruleinaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
3  and  DC-3C  series  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
modify  the  limitation  that  prohibits 
positioning  the  power  levers  below  the 
flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  equipped 
with  turboprop  engines  in  which  the 
ground  propeller  beta  range  was  used 
improperly  during  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  by 
February  9. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
72-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Hoerman,  Aerospace  Engineer, 
Flight  Test  Branch,  ANM-160L,  FAA, 


Los  Angeles  Aircraft  Certification 
Office,  3960  Faramoimt  Boulevard, 
Lakewood,  California  90712;  telephone 
(562)  527-5371;  fax  (562)  625-5210. 

SUPPLBiBITARY  INFORMATION:    ^ 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
s])ecified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econranic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing.the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-72-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-72-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  tiuboprop 
engines.  (For  the  purposes  of  this 
proposal,  beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  groimd  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  flight  idle  stop.) 

Five  of  the  foiurteen  in-flight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 
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of  the  propellei  s  in  the  beta  range 
during  flight,  ifjoot  prevented,  could 
resuh  in  loss  of  airplane  controllability, 
or  engine  overspjeed  with  consequent 
loss  of  engine  pbwer. 

ConununicaUon  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12, 199$,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levei^l  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-refereiiced  conditions.) 

FAA's  Detenuiiiitions 

The  FAA  has  jexamined  the 
circumstances  and  reviewed  all 
available  infomiition  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanesimust  be  revised  to 
prohibit  positiomng  the  power  levers 
below  the  flight  j  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  thatjihe  affected  airplanes 
include  those  thjet  are  equipped  with 
turboprop  enginjes  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  turbopropeller-powered 
McDonnell  Douglas  Model  DC-3  and 
DC-3C  series  ai^lanes  meet  these 
criteria,  the  FAAIfinds  that  the  AFM  for 
these  airplanes  ihust  be  revised  to 
include  die  limitation  and  statement  of 
consequences  dekribed  previously. 

Additionally,  the  FAA  notes  that  for 
certain  airplane^  jon  which  Rolls-Royce 
Dart  510  engine^  are  installed,^the 
operations  manual  refers  to  "ground 
fine  pitch"  as  well  as  "operations  below 
the  flight  idle  st()p."  Therefore,  the  FAA 
has  included  a  reference  to  "groimd  fine 
pitch"  in  paragr^bh  (a)  of  this  proposed 
AD.  1 


Explanation  oft 
Proposed  AD 


!  Requirements  of  the 


Since  an  unsai 
identified  that  is 


condition  has  been 
ikely  to  exist  or 
develop  in  other:  tiu-bopropeller- 
powered  McDonnell  Douglas  Model 
DC-3  and  DC-3C  series  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  revising  the  Limitations 
Section  of  the  AFM  to  modify  the 
limitation  that  prohibits  the  positioning 
of  the  power  levers  below  the  flight  idle 
stop  while  the  airplane  is  in  flight,  and 
to  add  a  statement  of  the  consequences 


of  positioning  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

There  are  approximately  21 
turbopropeller-powered  McDonnell 
Douglas  Model  DC3  and  DC-3C  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
5  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Bas^  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$300,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  97-NM-72-AO. 

Applicabilit-.  All  turbopropeller-powered 
McDonnell  Douglas  Model  DC-3  and  DC-3C 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiBct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  t>elow  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  For  turbopropeller-powered  McDonnell 
Douglas  Model  DC-3  and  DC-3C  series 
airplanes  on  which  Rolls-Rc^ce  Dart  510 
engines  are  installed:  Within  30  days  after 
the  effective  date  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  statements.  This  action  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

Positioning  of  power  levers  below  the 
flight  idle  stop  (i.e.,  including  ground  fine 
pitch)  while  the  airplane  is  in  flight  is 
prohibited.  Such  positioning  may  lead  to  loss 
of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

(b)  For  turbopropeller-powered  McDonnell 
Douglas  Model  DC-3  and  DC-3C  series 
airplanes  other  than  those  identified  in 
paragraph  (a)  of  this  AD:  Within  30  days  after 
the  effective  date  of  this  AD,  revise  the 
Linutations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  statements.  This  action  may  be 
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accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transpyort  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2.1998. 

Damll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  9»-476  Filed  1-7-98;  8:45  am] 

aOXJNQ  CODE  4«1»-1»^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  97-NIM-141-AD] 
raN2120nAA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  IModei  4101 
Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dooiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes.  This  proposal 
would  require  repetitive  detailed  visual 
ins{>ections  to  detect  cracking  or  other 
damage  of  certain  diaphragm  support 
structures  of  the  forward  equipment 
compartment;  and  repair,  if  necessary. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  failure  of 


the  two  diaphragms  that  support  the 
upper  structiu^  of  the  forward 
equipment  compartment,  which  could 
accelerate  fatigue  damage  in  adjacent 
structure  and  result  in  reduced 
structural  integrity  of  the  airframe. 
DATES:  Comments  must  be  received  by 
February  9, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
141-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  AJnerican  Support,  inc..  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  abovd,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  * 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  97-NM-141-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-141-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority 
(CAA),which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
notified  the  FAA  that  an  unsafa 
condition  may  exist  on  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes.  The  CAA  advises  that,  during 
fatigue  testing,  cracks  were  found  in  the 
two  diaphragms  that  support  the  upper 
structure  of  the  forward  equipment 
compartment.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  accelerate  fatigue  damage 
in  adjacent  structure  and  result  in 
reduced  structural  integrity  of  the 
airfi^me. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Alert  Service  Bulletin  J41- 
A53-023.  dated  December  2, 1996, 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  cracking,  or  other  damage  of 
certain  diaphragms  that  support  the 
upper  structure  of  the  forward 
equipment  compartment;  and  repair,  if 
necessary.  The  CAA  classified  this  alert 
service  bulletin  as  mandatory  and 
issued  British  airworthiness  directive 
007-12-96,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has  • 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of>iLequirements  of 
Proposed  Rule  1 1 

Since  an  unsafe  condition  has  been 
identified  that  ii  likely  to  exist  or 
develop  on  oth^r  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  propi^ed  AD  would  require 
accomplishment  of  the  actions  specified  * 
in  the  alert  senjijce  bulletin  described 
previously,  except  as  discussed  be^ow. 

Difierences  Bettfeen  Proposed  Rule  and 
Service  Bulletin  i 

Operators  shi^jild  note  that,  unlike  the 
procedures  described  in  Jetstream  Alert 
Service  Bulletin  |j41-A53-023,  dated 
December  2, 190$.  this  proposed  AD 
would  not  pemitt  further  flight  if  cracks 
are  detected  in  certain  diaphragms  that 
support  the  upper  structure  of  the 
forward  equipment  compartment.  The 
FAA  has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
subject  diaphragm  that  is  found  to  be 
cracked  must  be  repaired  or  modified 
prior  to  further  flight. 

Operators  shou^also  note  that, 
although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditiori$,  this  proposal  would 
require  the  repaid  of  those  conditions  to 
be  accomplished!  in  accordance  with  a 
method  approved  by  the  FAA. 

The  proposed!  Ad  also  would  differ 
from  the  alert  se|c|vice  bulletin  in  that  it 
would  continue  to  require  repetitive 
inspections  after  a  repair  to  cracked  or 
damaged  diaphnqgms  is  accomplished. 
The  alert  service  bulletin  considers  the 
accomplishmen|  of  the  repair  as 
terminating  actiob  for  the  repetitive 
inspections.  The  FAA  requires  fiirther 
evidence  that  th^  repair  will  be  effective 
in  preventing  fuj^er  cracking  or 
damage. 

Interim  Action 

This  is  consid^ed  to  be  interim 
action  until  final  jaction  is  identified,  at 
which  time. the  FAA  may  consider 
further  rulemakipi^g. 

Cost  Impact 

The  FAA  estirjiktes  that  55  airplanes 
of  U.S.  registry  vf  buld  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  thja  proposed  inspection, 
and  that  the  aveiiage  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  thel  proposed  AD  on  U.S. 
operators  is  estiqieted  to  be  $3,300,  or 
$60  per  airplanej  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.106(g).  40113,  44701. 

S  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

IFormerly  Jetstream  Aircraft  Limited; 
British  Aerospace  (Commercial  Aircraft) 
Limitedl:  Docket  97-NM-141-AD. 
Applicability:  Jetstream  Model  4101 

airplanes,  constructors  numbers  41004 

through  41098  inclusive;  certificated  in  any 

cat9gory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
.  subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affacted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effelct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  failure  of  the  two 
diaphragms  that  support  the  upper  structure 
of  the  forward  equipment  compartment, 
which  could  accelerate  fatigue  damage  in 
adjacent  structure  and  result  in  reduced 
structural  integrity  of  the  airframe, 
accomplish  the  following: 

(a)  rtior  to  the  accumulation  of  4,500  total 
landings,  or  within  300  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  detailed  visual  inspection  to 
detect  cracking  or  other  damage  of  the 
diaphragms  installed  between  station  4  and 
station  8  of  the  forward  fuselage,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-023.  dated  December  2, 
1996. 

(1)  If  no  cracking  or  other  damage  is 
detected,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  3,000  landings. 

(2)  If  any  cracking  or  other  damage  is 
detected,  prior  to  further  flight,  repair  the 
diaphragm  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA,  Transport  Airplane 
Directorate.  Thereafter,  repeat  the  inspection 
at  intervals  not  to  exceed  3,000  landings. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  007-12-96. 

Issued  in  Renton,  Washington,  on  January 
2, 1998. 

Darrell  M.  Pederson,  • 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-475  Filed  1-7-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Fedefal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NIM-«3^0] 

RiN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  1329-23  and  -25  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Lockheed  Model  1329-23  and 
-25  series  airplanes.  This  proposal 
would  require  replacement  of  a  certain 
tailpipe  V-band  coupling  with  a  new 
tailpipe  V-band  coupling.  This  proposal 
is  prompted  by  reports  indicating  that, 
the  flight  crew  received  a  fire/overheat 
warning  as  a  result  of  displacement  of 
engine  tailpipes,  which  allowed  hot 
exhaust  gases  into  the  engine  bypass 
duct.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  displacement,  which  could  result 
in  escape  of  the  hot  exhaust  gases  from 
the  engine  tailpipe,  and  consequent 
damage  to  adjacent  structure. 
DATES:  Comments  must  be  received  by 
February  23, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
93-AD,  1601  Lind  Avenue  SW.  Renton. 
Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Fhght  Test  Branch.  Aci- 
116A.  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 


One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349:  telephone  (770)  703-6063;  fax 
(770) 703-6097. 

8UPPLBMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-NM-93-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  conunenter. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-93-AD,,1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  several  reports 
indicating  that,  diuing  flight  on 
Lockheed  Model  1329  series  airplanes, 
the  flight  crew  received  a  fire/overheat 
warning  due  to  displacement  of  the 
engine  tailpipe,  which  allowed  hot 
exhaust  gases  to  escape  from  the 
tailpipe  into  the  engine  bypass  duct. 
Investigation  revealed  that,  due  to 
.  temperature  cycling,  the  tailpipe  V-band 
coupling  of  the  engine  is  subject  to 
cracking  and  eventual  fracture.  A 
fractured  tailpipe  V-band  coupling 
could  cause  displacement  of  the  engine 
tailpipe.  This  condition,  if  not 
corrected,  could  result  in  hot  exhaust 
gases  escaping  from  the  engine  tailpipe. 


and  consequent  damage  to  adjacent 
structure. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  installation  of  tailpipe  clamp  part 
number  (P/N)  NH1003605-10  for 
Lockheed  1329-23  and  -25  series 
airplanes.  Figiure  71-1  of  Lockheed 
JetStar  II  Handbook  of  Operating  and 
Maintenance  Instructions  (for  Model 
1329-25  series  airplanes)  and  Figure 
71-1(S)  of  Airesearch  Aviation 
Company  731  JetStar  Handbocde  of 
Operating  and  Maintenance  Instructions 
(for  Model  1329-23  series  airplanes), 
both  undated,  describe  procedures  for 
replacement  of  a  certain  tailpipe  V-band 
coupling  with  a  certain  new  tailpipe  V- 
band  coupling.  Accomplishment  of  this 
action  will  prevent  displacement  of  the 
engine  tailpipe. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
t)rpe  design,  the  proposed  AD  would 
reqxiire  replacement  of  a  certain  tailpipe 
V-band  coupling  with  a  certain  new 
tailpipe  V-band  coupUng.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  figures  shown  in 
the  handbooks  described  previously. 

Cost  Impact 

There  are  approximately  91  Model 
1329-25  and  -23  series  airplanes  of  the 
afiiected  design  in  the  worldwide  fleet. 

The  FAA  estimates  that  25  Model 
1329-25  (JetStar  II)  airplanes  of  U.S. 
registry  would  be  affiacted  by  this 
proposed  AD,  that  it  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $726  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $108,150.  or  $4,326  per  airplane. 

The  FAA  estimates  that  35  Model 
1329-23  (731  JetStar)  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,200  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $168,000,  or  $4,800  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
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operator  has  ym  accompUshed  any'of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  thc^^e  actions  in  the  hiture  if 
this  AD  were  nrit  adopted. 

Regulatory  ImMct 

The  regulatic  is  proposed  herein 
would  not  hav4  |substantial  direct  effects 
on  the  States,  oin  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  d{  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significtat  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rU^e"  under  the  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034.  Febniiry  26, 1979);  and  (3)  if 
promulgated,  w^jl  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  RJUles  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  ji  1 14  CFR  Part  39 

Air  transporta^on.  Aircraft.  Aviation 
safety.  Safety.     ! 

The  Proposed  Amendment 

Accordingly,  jiursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


l.Theauthori^ 
continues  to  readla 

Authority:  49  U. 

§39.13    [A 

2.  Section  39.1 
adding  the  folio 
directive:  j 


,  citation  for  part  39 
as  follows: 

C.  106(g),  40113,44701. 

is  amended  by 
ing  new  airworthiness 


Lockheed  Aeroniatical  Systems  Company 

Docket  97-NM-934AD. 

Applicability:  Mcidel  1329-25  series 
airplanes  equipped  with  an  engine  tailpipe 
V-band  coupling,  pwt  number  (P/N) 
NH1002299-10;  and  Model  1329-23  series 
airplanes  that  have  been  modified  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  S/^^326SW,  equipped  with 


an  engine  tailpipe  V-band  coupling,  P/N 
NH1002299-10;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  displacement  of  the  engine 
tailpipes,  which  could  result  in  escape  of  hot 
exhaust  gases  from  the  engine  tailpipe,  and 
consequent  damage  to  adjacent  structure, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  tailpipe  V-band 
coupling  having  P/N  NH1002299-10  with  a 
new,  redesigned  coupling  having  P/N 
NH1003605-10,  in  accordance  with  Step  1, 
Figure  71-1.  of  Lockheed  JetStar  II  Handbook 
of  Operating  and  Maintenance  Instructions, 
undated  (for  Model  1329-25  series 
airplanes);  or  Step  8,  Figure  71-1(3).  of 
Airesearch  Aviation  Company  731  JetStar 
Handbook  of  Operating  and  Maintenance 
Instructions,  undated  (for  Model  1329-23 
series  airplanes);  as  applicable. 

(b)  As  of  12  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  a  tailpipe 
V-band  coupling,  P/N  NH1002299-10,  on 
any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  Ume  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2, 1998. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-474  Filed  1-7-98;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1210 

Multi-Purpose  Ughtars;  Extanaion  of 
Pariod  for  laauing  a  Notica  of 
Propoaad  Rulamaking 

AQENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  extension  of  time 
period. 


SUMMARY:  The  Commission  published 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  on  January  16, 1997. 
with  respect  to  the  risk  posed  by  young 
children  starting  fires  with  multi- 
purpose lighters.  Multi-purpose  lighters 
are  butane-fueled  lighters  with  an 
extended  nozzle  from  which  the  flame 
is  emitted.  These  lighters  typically  are 
used  to  light  devices  such  as  charcoal 
and  gas  grills  and  fireplaces.  Under  the 
apphcable  statute,  if  the  Commission 
publishes  a  notice  of  proposed 
rulemaking,  it  must  do  so  within  12 
months  after  the  date  of  publication  of 
the  ANPR.  unless  the  Commission 
extends  the  time  period.  Because  of  the 
time  required  for  the  staff  to  conduct  the 
work  and  analyses  necessary  for  the 
Commission  to  decide  whether  to 
publish  a  notice  of  proposed 
rulemaking,  the  Commission  for  good 
cause  extends  the  period  until 
September  30. 1998. 

R3R  FURTHER  INFORMATION  CONTACT: 
Barbara  Jacobson.  Directorate  for 
Epidemiology  and  Health  Sciences. 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207;  telephone 
(301)  504-0477.  ext.  1206. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

Multi-purpose  lighters  are  butane- 
filled  lighters  with  an  extended  nozzle, 
typically  4  to  8  inches  long,  torn  which 
the  flame  is  emitted.  The  long  nozzle 
allows  the  user  to  reach  hard-to-light 
places  and  also  keeps  the  user's  hand 
away  fi-om  the  flames.  The  lighters  are 
activated  by  applying  pressure  to  a 
trigger  or  button  mechanism,  which 
initiates  fuel  flow  and  causes  a  piezo- 
electric spark.  They  are  most  commonly 
used  to  light  charcoal  or  gas  grills  and 
fireplaces.  The  lighters  also  are  used  to 
light  campfires.  camp  stoves,  LP  gas 
ranges  in  recreational  vehicles,  and  pilot 
Ughts  in  household  gas  appliances.  Most 
multi-purpose  lighters  now  sold  include 
some  type  of  on/off  switch.  Usually,  this 
is  a  two-position  slider-type  switch  that 
must  be  in  the  ON  position  before  the 
lighter  can  be  activated. 
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In  February  1996,  Judy  L.  Carr 
petitioned  the  Commission  to  "initiate 
Rulemaking  Proceedings  to  amend  16 
CFR 1210,  the  Safety  Standard  for 
Cigarette  Lighters,  to  include  the 
Scripto*  Tokai  Aim  "n  Flame™ 
disposable  butane  'multi-purpose' 
lighter  within  the  scope  of  that  standard 
and  its  child  resistant  performance 
requirements."  The  petitioner  provided 
information  about  eight  incidents 
associated  with  the  Aim  "n  Flame^M 
lighter.  One  of  the  incidents  involved 
the  petitioner's  child.  Information  about 
the  other  incidents  was  obtained 
through  discovery  in  the  petitioner's 
litigation  with  the  product's 
manufacturer. 

The  Commission  also  was  aware  of  S3 
fires  firom  January  1988  through  October 
1996  that  were  started  by  children 
under  age  5  using  multi-purpose 
lighters.  These  fires  resulted  in  10 
deaths  and  24  injiuies.  Based  on  this, 
and  other  relevant  information,  the 
Commission,  on  January  16, 1997  (62  FR 
2327),  commenced  a  rulemaking 
proceeding  by  publishing  an  ANPR 
under  the  Consiuner  Product  Safety  Act 
(CPSA)  that  could  result  in  the 
promulgation  of  a  rule  mandating  a 
performance  standard  for  the  child- 
resistance  of  the  operating  mechanism 
of  multi-piupose  lighters. 

B.  Statutory  Procedure 

Before  adopting  a  CPSA  standard,  the 
Commission  first  must  issue  an  ANPR 
as  provided  in  section  9(a)  of  the  CPSA. 
15  U.S.C.  2058(a).  If  the  Commission 
decides  to  continue  the  rulemaking 
proceeding  after  considering  responses 
to  the  ANPR,  the  Commission  must  then 
pubUsh  the  text  of  the  proposed  rule, 
along  with  a  preliminary  regulatory 
analysis,  in  accordance  with  section  9(c) 
of  the  CPSA.  15  U.S.C.  2058(c).  If  the 
Commission  then  wishes  to  issue  a  final 
rule,  it  must  publish  the  text  of  the  final 
rule  and  a  final  regulatory  analysis  that 
includes  the  elements  stated  in  section 
9(f)(2)  of  the  CPSA.  15  U.S.C.  2058(0(2). 
In  addition,  before  issuing  a  final 
regulation,  the  Commission  must  make 
certain  statutory  findings  concerning 
volimtary  standards,  the  relationship  of 
the  costs  and  benefits  of  the  rule,  and 
the  burden  imposed  by  the  regulation. 
CPSC  §9(0(3).  15  U.S.C.  2058(0(3). 

Section  9(c)  of  the  CPSA,  15  U.S.C 
2058(c),  further  provides  that  if  the 
Commission  continues  the  rulemaking 
by  issuing  a  notice  of  proposed 
rulemaking,  it  must  do  so  within  12 
months  after  publication  of  the  ANPR, 
or  by  January  16, 1998,  imless  the 
Commission  extends  the  12-month 
period  for  good  cause.  In  that  event,  the 
Commission  must  send  notice  of  the 


extension  to  specified  congressional 
committees,  explaining  the  reasons  for 
the  extension  and  estimating  the  date  by 
which  the  Commission  anticipates  the 
rulemaking  will  be  completed.  The 
Commission  is  required  to  publish 
notice  of  such  extension,  and  the 
information  submitted  to  Congress,  in 
the  Federal  Register. 

C  Ongoing  Staff  Work 

In  order  to  obtain  the  information 
necessary  for  the  Commission  to  decide 
whether  to  issue  a  proposed  rule,  the 
staff  has  contracted  for  "baseline" 
testing  of  multi-piupose  lighters.  The 
purpose  of  this  testing  is  to  evaluate  the 
potential  benefits  of  any  mandatoiy 
requirements  by  determining  the 
proportion  of  children  imder  5  years  of 
age  that  can  operate  the  lighters.  The 
testing  is  being  conducted  using  panels 
of  children.  The  staff  is  also  evaluating 
the  feasibility  of  mandatory  child- 
resistant  featvues  on  multi-piupose 
lighters  and  the  potential  costs  of 
mandatory  requirements. 

D.  Schedule  for  Publication  of  Notice  of 
Proposed  Rulemaking 

The  baseline  testing  is  scheduled  to 
be  completed  in  March  1998.  Shortly 
thereafter,  the  staff  expects  to  complete 
a  briefing  package.  The  briefing  package 
will  (1)  provide  staff  responses  to  the 
comments  on  the  ANPR,  (2)  update  the 
incident  data,  (3)  report  the  results  of 
the  baseline  testing,  (4)  include  a  draft 
preliminary  regulatory  analysis,  and  (5) 
discuss  other  technical  work  needed  to 
address  issues  raised  in  the  comments 
on  the  ANPR.  It  is  anticipated  that  a 
notice  of  proposed  rulemaking  (NPR),  if 
approved,  would  be  published  in  the 
summer  of  1998.  If  an  NPR  is  pubUshed, 
a  final  rule  could  be  issued  dtuing 
Fiscal  Year  1999. 

Extension  of  Time  Period 

Based  on  the  foregoing,  the 
Commission,  for  good  cause,  on 
Oecember  23, 1997,  voted  to  extend  the 
period  of  time  for  issuance  of  a  notice 
of  proposed  rulemaking  for  multi- 
purpose lighters  until  September  30, 

1998.  The  Commission  estimates  that,  if 
an  NPR  is  issued  by  that  date,  the 
rulemaking  could  be  concluded  with  the 
issuance  of  a  final  rule  by  September  30, 

1999.  The  Commission  notes,  however, 
that  if  it  is  imable  to  make  the  findings 
required  by  the  statute,  the  proceeding 
could  be  further  extended  or  terminated. 


Dated:  December  31, 1997. 
Todd  A.  Stevenson, 
Deputy  Director,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
[FR  Doc.  98-373  Filed  1-7-98;  8:45  am] 
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Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  96P-0023  and  96P-0179] 

Food  l-abeiing;  Serving  Sizes; 
Reference  Amounts  for  Candies 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  nutrition  labeling  regulations 
to  modify  the  product  category  "Sugars 
and  Sweets:  Hard  candies,  others"  by 
adding  "after-dinner  mints,  caramels, 
fondants  (e.g.,  plaj;D  mints,  candy  com), 
and  liquid  and  powdered  candies"  as 
kinds  of  products  included  under  the 
category,  and  a  reference  amount 
customarily  consiuned  per  eating 
occasion  (reference  amount)  of  15 
milliliters  (mL)  for  liquid  candies;  create 
a  new  product  category  under  "Sugars 
and  Sweets,"  identified  as  "Chocolate- 
covered  fondants  (e.g.,  chocolate- 
covered  creams,  chocolate-covered 
mints),  ta^,  and  plain  tofiee,"  with  a 
reference  amount  of  30  grams  (g);  and 
clarify  what  kinds  of  candies  belong  to 
the  "All  other  candies"  product 
category  by  expanding  the  category 
name  to  include  specific  examples.  This 
proposal  is  in  response  to  two  petitions 
and  two  letters  submitted  to  the  agency. 
The  proposed  changes  are  based  on 
information  provided  in  the  letters  and 
on  analyses  of  the  petitioners'  data  and 
of  the  most  recent  candy  consumption 
data  available  from  the  U.S.  Department 
of  Agriculture's  (USDA)  1994  and  1995 
Continuing  Survey  of  Food  Intakes  by 
hidividuals  (CSFII). 

DATES:  Written  comments  by  March  24, 
1998.  See  section  V  of  this  document  for 
the  proposed  effective  date  of  a  final 
rule  based  on  this  document. 

Written  comments  on  the  information 
collection  requirements  should  be 
submitted  by  February  9, 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
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Submit  wriH^n  comments  on  the 
information  collection  requirements  to 
the  Office  of  InlonnatitHi  and  Regulatory 
A%irs,  Office  of  Management  and 
Budget  (OMB),  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503.  ATTN:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INPORMATKM  CONTACT:  Lori 
A.  LeGauh.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-165),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-205-5483. 
SUPPLBKIEMTAR  j  INFORMATION: 

I.  Background 

A.  Regulatory ijl'tstory 

hi  the  FedenU  Register  of  July  19. 
1990  (55  FR  295|i7  at  29530),  FDA 
proposed  stand|{|rd  serving  sizes  for  159 
product  categories  based  on  the  amount 
of  food  commohSy  consumed  per  eating 
occasion  by  infahts,  toddlers  (children 
under  4  years  of  age),  and  the  general 
population  (pei^ons  4  years  of  age  or 
older).  The  agency  proposed  a  standard 
serving  size  of  I/2  ounce  (oz)4)r 
"Baking  candies,  chips,  etc."  and  1 1/2 
oz  for  "Candie^^;  (55  FR  29517  at 
29532). 

On  November  8, 1990.  before  FDA 
issued  a  final  rule  on  serving  sizes,  the 
President  signed  into  law  the  Nutrition 
Labeling  and  Education  Act  of  1990 
(hereinafter  calleki  the  1990 
amendments).  This  statute  amended 
section  403(q)(l)[A)(i)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
to  require  that  virtually  all  foods  under 
FDA's  jurisdiction  bear  nutrition 
information  thai  is  based  on  a  serving 
size  that  reflects  the  amount  of  food  that 
is  customarily  copsiuned  per  eating 
occasion  and  that  is  expressed  in  a 
common  household  measure  that  is 
appropriate  to  the  food  (21  U.S.C. 
343(q)(l)(A)(i).  added  to  the  act  by 
section  2(a)  of  thA  1990  amendments). 
The  1990  amenc^nents  also  directed 
FDA  to  adopt  regulations  that  establish 
standards  for  denning  serving  sizes 
(section  2(b)(l)($)  of  the  1990 
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amendments). 
In  response  to 


)  ijhe  1990  amendments, 
FDA,  among  othek-  actions,  issued  a 
reproposal  on  serving  sizes  (56  FR 
60394,  November  27, 1991).  In  this 
document,  FDA  proposed  standards  for 
deriving  a  serving  size  from  the 
reference  amount  of  a  food  customarily 
consiuned  per  e^tfng  occasion 
(hereinafter  refei^  to  as  reference 
amount).  FDA  also  proposed  reference 
amounts  for  131  food  product 
categories.  Specifically,  it  proposed  a 
reference  amount  pf  15  g  for  "Baking 
candies  (e.g.,  cMtie)  and  hard  candies" 
and  a  reference  anount  of  40  g  for  "All 


other  candies"  (56  FR  60394  at  60419). 
FDA  analyzed  USDA  food  consiunption 
data  from  the  1977-1978  Nationwide 
Food  Consumption  Survey  (NFC") 
(Refis.  1  through  4)  and  the  1987-1988 
NFCS  (Ref.  5)  and  used  these  data  as  the 
primary  basis  for  determining  reference 
amotmts  (Ref.  6). 

1.  Hard  Candies 

The  agency  received  several 
comments  from  the  hard  candy  industry 
opposing  the  uniform  15-g  reference 
amoimt  for  all  hard  candies  (comment 
124,  58  FR  2229  at  2266).  The  comments 
stated  that  the  15-g  reference  amount 
would  result  in  the  serving  size  being 
the  entire  package  for  breath  mints  or 
roll  candies.  The  comments  contended 
that  breath  mints  and  hard  roll  candies 
are  consumed  in  much  smaller 
Quantities  than  other  hard  candies  and 
should  have  separate  smaller  reference 
amoimts. 

After  studying  all  comments  and  the 
data  submitted,  the  agency  was 
persuaded  that  breath  mints,  roll-type 
candies,  and  mini-size  candies  in 
dispenser-type  packages  should  have 
separate  reference  amoimts. 
Accordingly,  in  the  final  rule  on  serving 
sizes  (58  FR  2229  at  2297,  January  3. 
1993)  (hereinafter  referred  to  as  the 
serving  size  final  rule),  FDA  divided 
hard  candies  into  the  following  three 
product  categories,  each  with  its  own 
reference  amount:  (1)  Hard  candies, 
breath  mints  -  2  g;  (2)  hard  candies,  roll- 
type  and  mini-size  in  dispenser-type 
packages  -  5  g;  and  (3)  hard  candies, 
others  - 15  g. 

2.  All  Other  Candies 

FDA  also  received  several  comments 
on  the  proposal  that  opposed  the  40-g 
reference  amount  for  all  other  candies. 
Some  of  these  comments  recommended 
a  uniform  1-oz  reference  amoimt  to 
allow  for  fast  and  accurate  nutrition 
comparisons  of  difiierent  candies 
(comment  125,  58  FR  2229  at  2267).  One 
comment  requested  that  FDA  create  a 
separate  product  category  for  specialty 
fine  chocolates/pralines,  with  a 
reference  amount  of  one  piece,  and 
others  stated  that  the  proposed  reference 
amount  was  too  large  for  "after  dinner 
mints"  and  for  fine  bonbons  (comment 
126,  58  FR  2229  at  2268). 

In  the  serving  size  final  rule,  FDA 
advised  that  the  serving  size  on  the 
product  label  is,  by  statute,  an  amount 
^  customarily  consumed.  None  of  the 
comments  submitted  food  consumption 
data  to  show  that  the  amounts 
customarily  consumed  of  these  candies 
differ  from  the  proposed  reference 
amount.  Therefore,  FDA  rejected  these 
requests  and  adopted  the  40-g  reference 


amount  for  "All  other  candies"  (58  FR 
2229  at  2268). 

B.  Food  Consumption  Data  Bases 
The  proposed  and  final  rules  on 
serving  sizes  (56  FR  60394  at  60403  and 
58  FR  2229  at  2235)  discussed  FDA's 
use  of  food  consiunption  data  as  the 
primary  basis  for  establishing  reference 
amounts.  As  stated  in  section  IJi  of  this 
doaunent,  the  agency  based  its  values 
on  data  from  national  food  consumption 
data  bases,  specifically  the  USDA  1977- 
1978  NFCS  (Refs.  1  through  4)  and  the 
1987-1988  NFCS  (Ref.  5).  that  contained 
food  intake  data  for  individuals.  These 
data  were  representative  of  the  food 
consumption  practices  of  the  three  age 
groups  of  interest  (i.e.,  infants,  toddlers, 
and  the  general  population  4  years  of 
age  and  older).  The  agency  also  used  the 
1985-1986  CSra  (Refs.  7  and  8)  to 
confirm  that  apparent  trends  ol^erved 
between  the  1977-1978  NFCS  data  and 
the  1987-1988  NFCS  data  were  not 
artifiacts  of  the  low  response  rate  to  the 
1987-1988  survey.  In  the  proposed  rule 
on  serving  sizes  (56  FR  60394  at  60403), 
the  agency  discussed  its  selection  of 
these  data  bases  and  the  advantages  and 
disadvantages  of  the  various  sources  of 
data.  In  the  serving  size  final  rule  (58  FR 
2229  at  2236),  FDA  responded  to 
comments  suppnirting  and  objecting  to 
the  data  bases  selected. 

Since  publication  of  the  serving  size 
final  rule  in  1993,  USDA  has  made 
available  data  bom  the  1989-1991  CSFII 
and  data  for  1994  and  1995  from  the 
1994-1996  CSm.  The  first  2  yeare  of  the 
1994-1996  CSm  contain  the  most 
recent  nationwide  food  consiunption 
data  available  and  have  a  large  sample 
size  and  high  response  rate.  The  1994 
CSm  contains  data  on  5.589 
individuals  with  1-day  records  (80.1 
percent  response  rate)  and  on  5,311 
individuals  with  2-day  records  (76.2 
percent  response  rate)  (Ref.  9).  The  1995 
CSFn  contains  data  on  5,326 
individuals  with  1-day  records  (79.9 
percent  response  rate)  and  on  5,072 
individuals  with  2-day  records  (76.1 
percent  response  rate)  (Ref.  10).  Some 
differences  in  the  CSFII  1994-1996, 
compared  with  earUer  surveys,  include: 
(1)  A  target  population  of 
noninstitutional  individuals  in  all  50 
States  rather  than  the  48  contiguous 
States;  (2)  the  collection  of  2- 
nonconsecutive  days  of  food  intake 
through  face-to-face  interviews  rather 
than  3-consecutive  days  of  food  intake 
using  a  1-day  recall  and  a  2-day  record: 

(3)  subsampling  within  households 
rather  than  the  collection  of  information 
from  all  members  of  a  household;  and 

(4)  tighter  management  control  to 
minimize  nonresponse. 
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FDA  will  use  the  most  recent 
applicable  data  to  resolve  issues 
involving  reference  amounts  that  are 
raised  in  petitions  or  letters  or  that  are 
identified  by  the  agency. 

C.  The  Petitions 

1.  Mint  Candies 

The  Nutrition  Research  Group  and 
representatives  of  Andes  Candies,  hic, 
(the  petitioners)  met  with  FDA  on 
Octolwr  27, 1995,  to  submit  a  petition 
(Docket  No.  96P-0023)  to  the  agency. 
The  petition  requested  that  FDA  amend 
the  "Sugars  and  Sweets"  product 
category  for  "Hard  candies,  others"  to 
read  "Hard  candies,  mint  wafers,  and 
others,"  and  that  it  change  the  reference 
amount  for  Andes  mint  wafers  and 
similar  products  from  40  g  to  15  g:  The 
petition  presented  study  data  from  an 
"in-home"  consumption  survey  in 
support  of  a  reference  amount  of  15  g  for 
Andes  mint  wafer  candies.  In  the 
survey,  each  of  the  48  participating 
households  received  2  {>ounds  of  test 
.  product  (i.e.,  Andes  Creme  De  Men  the 
Thins).  Household  members  were  asked 
to  record  each  eating  occasion  for  up  to 
2  weeks.  The  survey  results  consisted  of 
1,505  eating  occasions,  where  the  exact 
number  of  pieces  eaten  was  recorded  in 
a  diary  during  the  time  of  eating.  The 
gram  amounts  were  determined  by 
multiplying  the  number  of  pieces  eaten 
by  the  piece  weight  of  4.8  g.  The  study 
reported  the  mean  (i.e.,  average)  as 
16.94  g,  median  (i.e.,  50th  percentile 
value)  as  14.4  g,  and  mode  (i.e.,  most 
frequently  consimied  amount)  as  10  g 
for  the  amount  consumed  per  eatiiig 
occasion. 

The  petitioners  also  provided  data 
from  the  1989-1991  CSFII  and  the 
1987-1988  NFCS  on  the  reported  eating 
occasions  for  food  code  917-0540, 
"Chocolate,  white  (include  sununer 
coating,  Andes  Mint  Wafers)."  For  the 
1989-1991  CSFH,  the  data  contained  23 
eating  occasions  with  consumption 
values  reported  as  the  weighted  mean 
(9.34  g),  median  (10  g),  and  mode  (10  g). 
For  the  1987-1988  NFCS,  the  data 
contained  18  eating  occasions  with 
consumption  values  reported  as  the 
weighted  mean  (30.01  g),  median  (15  g), 
and  mode  (10  g).  The  petitioners  stated 
that  the  product  (i.e.,  Andes  mint 
wafers)  could  not  be  identified  in  the 
1977-1978  NFCS  data. 

At  the  October  27, 1995,  meeting, 
FDA  asked  the  petitioners  whether 
candies  other  than  "mint  wafers"  would 
fit  into  the  requested  product  category 
and  suggested  that  the  petitioners 
provide  examples  of  these  candies.  The 
agency  also  questioned  the  methodology 
by  which  the  survey  data  were  analyzed 


because:  (1)  The  total  amount  of  candy 
provided  to  each  household  was  fixed. 
Consequently,  the  reported  amoimts 
consumed  for  any  "large  eaters"  who 
exhausted  their  fixed  supply  of  candy 
were  counted  less,  because  their  number 
of  eating  occasions  was  fewer,  than 
smaller  eaters  whose  candy  supply 
lasted  for  more  eating  occasions.  This 
fact  suggests  a  bias  toward  smaller 
consumption  values.  (2)  The  reference 
amounts  are  based  on  the  amount 
customarily  consumed  per  eating 
occasion.  Therefore,  measuring  each 
participant's  intake  for  the  same  length 
of  time  is  important  so  that  each  eating 
occasion  is  given  the  appropriate 
weight. 

The  petitioners  agreed  to  reanalyze 
the  data  based  only  on  the  first  3  days 
of  consumption  to  more  closely  conform 
with  the  design  of  the  USDA  food 
consumption  surveys. 

On  January  18, 1996,  the  petitioners 
submitted  an  addendum  containing  the 
following  information:  (1)  A  list  of  41 
examples  of  mint  candies  (including 
hard  candy  mints)  that  they  thought 
would  fit  in  the  requested  product 
category.  The  examples  included  piece 
sizes  and  serving  size  label  statements 
'based  on  a  15-g  reference  amount.  (2)  A 
revision  to  rename  the  suggested 
product  category  as  "Hard  candies  and 
mints,  other"  with  a  reference  amount 
of  15  g.  (3)  Study  data  reanalyzed  using 
only  the  first  3  days  of  each  household's 
consumption.  The  3-day  data  results 
showed  476  eating  occasions  and 
showed  the  mean  (17.7  g),  median  (14.4 
g),  and  mode  (10  g). 

The  petitioners  submitted  a  second 
addendiun  on  October  10, 1996, 
containing  data  on  candy  consumption 
that  were  generated  from  the  1994 
CSFII.  The  data  analysis  included  both 
hard  and  soft  individually-wrapped, 
small  mint  candies  weighing  15  g  or  less 
per  piece  and  "Mints,  not  further 
specified  (NFS)."  Hard  candy  mints  that 
have  reference  amounts  of  2  g  (breath 
mints)  and  5  g  (roll-type  and  mini-size 
in  dispensers)  were  excluded.  Also 
excluded,  however,  were  mints  that 
weigh  more  than  15  g  and  mints  that  are 
usually  not  individually  wrapped.  The 
estimates  were  calculated  for  39  eating 
occasions,  and  the  weighted  data 
showed  the  mean  (13.91  g),  median  (15 
g),  and  mode  (15  g).  The  petitioners 
suggested  that  a  possible  description  for 
this  product  category  would  be  "Other 
hard  candies  and  individually-wrapped 
small  mints  (15  g  or  less  per  piece)." 

2.  Candies  Weighing  20  Grams  or  Less 
Per  Piece 

The  Chocolate  Manufacturers 
Association  (CMA)  and  the  National 


Confectioners  Association  (NCA)  jointly 
submitted  a  petition  (Docket  No.  96P- 
0179)  to  FDA  on  May  30,  1996, 
requesting  that  the  agency  amend  the 
"Sugars  and  Sweets"  product  category 
by  establishing  a  new  25-g  reference 
amoimt  for  candies  (other  than  hard 
candies  or  baking  candies)  weighing  20 
g  or  less  per  piece.  CMA  and  NCA 
presented  combined  data  derived  from 
two  in-home  consumption  surveys  (one 
for  chocolate  candies  and  one  for 
nonchocolate  candies).  The  siu^eys 
involved  12  types  of  small-piece  (20  g  ' 
or  less)  candy  products  that  are  sold 
either  as  individually-wrapped  pieces 
(Hershey's  Kisses  (4.9  g);  Andes  Creme 
De  Menthe  Thins  (4.8  g);  Snickers  Fun- 
Size  Bars  (20  g);  Brach's  Milk  Maid 
Caramels  (9.65  g);  Starburst  Fruit  Chews 
(5  g):  and  Tootsie  Roll  Midgees  (6.67  g)) 
or  as  unv^rrapped  components  of  larger, 
bulk  packages  (Pangbum's  Assorted 
Chocolates  (17  g);  Fannie  May  Kitchen 
Fresh  Candies  (16  g);  Perugina  Classic 
Collection  Finest  Assorted  Chocolates 
(11.6  g);  Farley's  Candy  Com  (1.47  g); 
Dae  Julie^ummi  Bears  (2.22  g);  and 
Farley's  Jelly  Beans  (2.35  g)).  The 
surveys  did  not  consider  hard  candies 
or  baking  candies,  which  are  already 
subject  to  product-specific  reference 
amounts  separate  frt>m  the  "All  other 
candies"  product  category  (§  101.12(b) 
(21  CFR  101.12(b)),  Table  2).  It  should 
be  noted  that  the  survey  data  provided 
for  Andes  Creme  De  Menthe  Thins  are 
the  identical  data  submitted  in  support 
of  the  petition  described  in  section  I.C.1 
of  this  document. 

Each  of  the  652  households  that 
participated  in  the  surveys  received  2 
pounds  of  test  product  (i.e.,  one  type  of 
candy).  Household  members  were  asked 
to  record  each  eating  occasion  and  the 
exact  number  of  pieces  eaten  for  up  to 
2  weeks.  The  gram  amounts  were 
determined  by  multiplying  the  number 
of  pieces  eaten  by  the  piece  weight  of 
the  specific  candy.  The  data  consisted  of 
13,884  eating  occasions  with  the  mean    - 
(28.3  g),  median  (23.2  g),  and  mode  (15 
g).  Based  on  FDA's  request  of  Andes 
Candies,  Inc.,  CMA  and  NCA  also 
provided  the  data  for  the  first  3  days  of 
each  household's  consumption.  These 
3-day  data  showed  6.124  eating 
occasions  with  the  mean  (29.9  g), 
median  (23.2  g).  and  mode  (15  ^. 

CMA  and  NCA  asserted  that  me 
subject  products  are  typically  consumed 
at  a  level  significantly  below  40  g,  and 
that  the  data  are  strongly  skewed  toward 
lower  levels  of  consumption.  C^IA  and 
NCA  also  stated  that  the  median  value 
(i.e.,  23.2  g)  is  the  most  appropriate 
measure  of  central  tendency  for 
consumption  of  candies  weighing  20  g 
or  less  per  piece,  and  that  a  way  to 
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compensate  foi  ftrongly  skewed  data  is 
to  remove  extn  die  "outliers"  and  to 
include  only  diita  within  2  or  3  standard 
deviations  from  Ithe  mean.  On  this  basis, 
for  all  eating  oocasions,  CMA  and  NCA 
reported  that  the  mean  is  reduced  from 
28.3  g  to  26.1  g  (data  within  3  standard 
deviations  from  |the  mean)  or  to  24.1  g 
(data  within  2  Standard  deviations  &x)m 
the  mean);  the  median  remains  at  23.2 

CMA  and  NCJA  provided  a 
supplement  on  July  22, 1996,  noting 
that  a  small  nuinber  of  individuals  in 
the  previously  irientioned  surveys 
consumed  veryiljai^ge  amounts  ojf  the 
candy  (up  to  4l|5g)  during  a  single 
eating  occasion;  These  lai^e 
consumption  values  raised  the  mean  but 
did  not  otherwise  afTect  the  amounts  of 
candy  that  most  consumers  ate  per 
eating  occasion^  i.e.,  the  large 
consiunption  v4lues  did  not  affect  the 
median  or  mode.  As  mentioned  in  this 
petition  and  explained  previously,  if  the 
relatively  few  extreme-uppwr-end 
consumers  (i.e.,i0uthers  more  than  3 
standard  deviauons  above  the  mean)  are 
removed  from  th^  calculation,  the  mean 
value  of  candy  (i<>nsumed  drops  by 
several  grams,  arid  the  median  (as  well 
as  the  mode)  remains  the  same.  CMA 
and  NCA  also  emphasized  that,  while 
they  provided  calculations  based  not 
only  on  all  data  Ibut  also  on  data  with 
outliers  remove|[{  from  the  data  set,  they 
included  all  data  in  the  petition  (i.e., 
outhers  had  not  been  removed). 

CMA  and  NCA  submitted  a  second 
supplement  on  Qctober  1, 1996,  in 
response  to  a  re^iiest  from  FDA  for 
further  explanation  of  the  methods  and 
rationale  for  eUminating  outliers  in 
evaluating  the  dfdta  contained  in  the 
petition,  hi  addition  to  addressing  the 
agency's  request{.jthe  CMA  and  NCA 
cited  further  staustical  support  for 
recommending  tjiat,  because  the  data 
were  strongly  skjawed,  the  median  value 
(23.2  g)  was  the  ^iest  measure  of  central 
tendency. 

D.  Written  Requnitts 

1.  Powdered  Car  i^y 

After  publication  of  the  serving  size 
final  rule,  two  manufacturers  submitted 
written  requests  Asking  the  agency  to 
classify  powdered  candies  in  the  "Hard 
candies,  others"  product  category  with 
a  reference  amoij^t  of  15  g  (Refs.  11  and 
12).  This  type  of  product  is  frequently 
sold  in  clear  or  colored  straws  or  small 
packets.  Both  manufacturers  stated  that 
they  had  no  consumption  data  available 
but  agreed  that  IJS  g  is  a  more  reasonable 
reference  amount  for  this  type  of  candy 
than  the  40-g  reference  amount  for  all 
other  candies. 


hi  written  responses  to  both  requests, 
FDA  acknowledged  that  an  appropriate 
reference  amount  for  flavored  and 
colored  powdered  candy  had  not  been 
specifically  included  in  the  January  6, 
1993.  regulations.  To  enable  the 
manufacturers  to  nutrition  label  their 
products,  FDA  stated  that,  imtil  it 
adopted  a  reference  amount,  it  would  be 
unlikely  to  object  to  the  use  of  a  15-g 
reference  amount  for  powdered  candy 
based  on  the  information  that  the 
manufactiu^rs  had  provided  (Refe.  13 
and  14).  The  agency  also  provided  this 
suggested  reference  amount  in  its 
August  1993  pubhcation,  "Food 
LabeUng  QUESTIONS  AND  ANSWERS" 
(Ref.  15).  However,  FDA  made  clear  that 
it  intended  to  undertake  notice  and 
comment  rulemaking  to  establish  a 
reference  amount  for  this  product  (Refs. 
13  through  15). 

2.  Liqiud  Candy 

One  of  the  requests  regarding 
powdered  candy  asked  &at  the  agency 
classify  liquid  candy  in  the  "Hard 
candies,  others"  product  category,  with 
a  reference  amount  of  15  mL  (Ref.  11). 
This  type  of  product  is  frequently  sold 
in  wax  containers  containing  sjniip  or 
flavored  liquid.  Although  the  requester 
provided  no  consumption  data,  it  stated 
that  the  syrup  is  very  sweet,  and  that  the 
40-g  reference  amount  for  all  other 
candies  is  unreaUstic  for  this  type  of 
candy.  In  a  written  response,  FDA 
acknowledged  that  an  appropriate 
reference  amount  for  liquid  candies  had 
not  been  specifically  included  in  the 
January  6, 1993,  regulations  and  stated 
that,  to  enable  the  manufacturer  to 
nutrition  label  its  product,  given  the 
information  the  manufacturer  had 
provided,  it  did  not  intend  to  object  to 
the  use  of  a  15-mL  reference  amount  for 
syrup-filled  wax  candies  (Ref.  13).  The 
agency  also  provided  this  suggested 
reference  amount  in  its  August  1993 
publication,  "Food  Labeling 
QUESTIONS  AND  ANSWERS"  (Ref. 
15).  Again,  FDA  stated  that  it  intended 
to  undertake  notice  and  comment 
rulemaking  to  establish  a  reference 
amount  for  this  product  (Refs.  13  and 
15). 

n.  Evaluation  of  the  Petitioners'  Data 

FDA  assessed  the  supporting  evidence 
(e.g.,  study  design,  estimates, 
conclusions)  submitted  by  Andes 
Candies,  Inc.,  and  the  supporting 
evidence  submitted  by  CMA  and  NCA 
(Ref.  16).  As  stated  in  section  I.C.2  of 
this  document,  the  consumption  data 
provided  in  the  Andes  Candies  petition 
are  identical  to  the  data  provided  by 
CMA  and  NCA  for  consumption  of 
Andes  Creme  de  Menthe  Thins.  Because 


the  survey  data  submitted  by  Andes 
Candies,  Inc.,  are  a  subset  of  the  larger 
survey  data  submitted  by  CMA  and 
NCA,  the  following  evaluation  appUes 
to  both  petitions. 

First,  each  of  the  12  candies  surveyed 
by  CMA  and  NCA  was  matched  to  a 
specific  population  profile  based  on  an 
"appropriate  age  ratio  and  gender  for 
users."  The  selection  of  which  type  of 
candy  was  sent  to  a  given  household 
was  determined  by  whether  the 
household  fit  the  appropriate  profile.  If 
the  households  had  been  randomly 
assigned  to  receive  one  of  the  12  candy 
products,  then  extraneous  factors  that 
might  affect  consumption  would  Hkely 
have  been  equally  distributed  over  all 
households  in  the  sample.  However, 
random  assignment  was  apparently  not 
used.  Thus,  given  that  each  of  the  12 
different  candy  products  had  its  own 
distinct  demographic  profile  of  users, 
the  research  appears  to  be  a  series  of  12 
smaller  surveys  containing 
approximately  150  completed  diaries 
each.  Therefore,  FDA  questions  whether 
the  sample  size  for  each  of  the  12 
subsamples  is  large  enough  to  be 
representative  of  the  U.S.  population  or': 
even  of  the  typical  consumers  of  the 
different  candy  products. 

Other  potential  flaws  in  the  surveys 
relate  to  the  adequacy  of  the  candy 
supply  and  the  household  size.  To 
determine  the  amount  customarily 
consumed  per  eating  occasion,  it  is 
important  that  each  participant  has 
access  to  the  same  amount  of  candy 
during  an  equal  period  of  time,  so  that 
the  reported  amounts  consumed  can  be 
weighted  properly.  Even  if  the  analysis 
is  restricted  to  the  first  3  days  of 
consumption  to  be  more  comparable  to 
the  USDA  food  consumption  surveys, 
unless:  (1)  The  2-pound  allotment  of 
candy  provided  to  each  participating 
household  was  a  sufficient  supply  for 
the  number  of  eaters,  and  (2)  no 
household  exhausted  its  supply  within 
3  days,  there  is  a  flaw  in  the  design  of 
the  surveys.  Upon  closer  analysis,  the 
data  revealed  that  five  households 
reported  eating  more  than  the  allotted  2 
pounds  (907.17  g)  of  candy  during  the 
first  3  days  of  the  data  collection.  In 
addition,  the  amount  of  candy  delivered 
to  each  participating  household  was  not 
proportional  to  the  household  size.  For 
example,  in  the  3-day  data,  the  number 
of  participants  per  household  varied 
bom  one  to  eight.  Clearly,  2  pounds  of 
candy  in  a  household  with  one 
consumer  represents  far  more  product 
per  person  than  does  2  pounds  in  a 
household  in  which  there  are  eight 
consumers. 

Given  the  methodology  questions 
stated  above,  the  agency  has  concerns 
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about  the  reliability  and  validity  of 
these  data.  However,  FDA  reanalyzed 
the  hrst  3  days  of  the  data  and 
determined  the  mean,  median,  and 
modal  values  for  the  amounts  consumed 
for  each  of  the  12  types  of  candies  (Ref. 
16).  The  results  of  the  reanalysis 
showed  that  the  consumed  amounts 
were  not  consistent  over  all  12  candies. 
Among  the  12  types  of  candies,  the 
reanalysis  showed  that  the  consumption 
values  clustered  around  Bve  intake 
amounts.  The  consumption  values  for: 
Andes  Creme  De  Menthe  Thins 
clustered  around  15  g;  Hershey's  Kisses, 
Brach's  Milk  Maid  Caramels,  Starburst 
Fruit  Chews,  and  Tootsie  Roll  Midgees 
clustered  around  20  g;  Perugina  Classic 
Collection  Finest  Assorted  Chocolates, 
Farley's  Candy  Com,  Dae  Julie  Gummi 
Bears,  and  Farley's  Jelly  Beans  clustered 
around  25  g;  Pangbum's  Assorted 
Chocolates  and  Fanny  May  Kitchen 
Fresh  Candies  clustered  around  35  g; 
and  Snickers  Fun-Size  Bars  clustered 
aroimd  40  g. 

m.  Evaluation  of  the  Appropriateness 
of  the  40-Grain  Reference  Amount 

As  discussed  in  section  I.A  of  this 
document  and  in  reference  2  to  the 
proposed  and  final  rules  on  serving 
sizes  (Ref.  6),  FDA  determined  in  1991 
and  1993  that  the  food  consumption 
data  for  candies  other  than  hard  candies 
and  baking  candies  supported  a  40-g 
reference  amount.  The  data  analysis 
encompassed  a  large  variety  of  candy 
products,  representative  of  70  candy 
food  codes  from  the  1977-1978  MFCS 
and  107  candy  food  codes  from  the 
1987-1988  NFCS.  Because  data 
submitted  in  both  petitions  that  are  the 
subject  of  this  document  suggest  that 
some  types  of  candies  may  customarily 
be  consumed  in  amounts  significantly 
different  than  40  g,  FDA  analyzed  data 
from  the  1994  and  1995  CSFII.  the  most 
recent  nationwide  candy  consumption 
data  available  to  the  agency,  to  decide 
whether  a  change  in  the  reference 
amount  for  some  types  of  candies  is 
warranted. 

First,  the  agency  identified  the  candy 
food  codes  in  the  1994  and  1995  CSFII 
data  base  that  were  reflective  of  the 
candies  specified  in  the  petitions.  FDA 
combined  the  candies  with  like 
characteristics  and  categorized  the  food 
codes  into  the  following  eight  candy 
groups:  (1)  Plain  chocolate  candies;  (2) 
white  chocolate  (includes  summer 
coating,  Andes  Mint  Wafers);  (3) 
caramels;  (4)  candy  bars;  (5)  taffy/toffee* 
plain;  (6)  fondants,  plain;  (7)  fondants, 
chocolate-covered;  and  (8)  gel/jellied 
candies  (Ref.  17). 

Next,  FDA  calculated  the 
consumption  amounts  for  each  of  the 


eight  groups.  Based  on  the  general 
principles  that  FDA  considered  in 
developing  the  reference  amounts  and 
the  procedures  that  FDA  used  to  apply 
these  principles,  described  in  the  1991 
proposed  rule  on  serving  sizes  (56  FR 
60394  at  60402  through  60406)  and  in 
reference  2  to  the  proposed  and  final 
rules  on  serving  sizes  (Ref.  6),  the  data 
revealed  that  the  eight  groups  resolved 
into  three  groupings.  The  amount 
consumed  for:  (1)  White  chocolate 
(includes  siunmer  coaling,  Andes  Mint 
Wafers),  caramels,  and  plain  fondants 
reflected  a  reference  amount  of  15  g 
(equivalent  to  0.5  oz),  rather  than  40  g; 
(2)  chocolate-covered  fondants,  ta%, 
and  plain  toffee  reflected  a  reference 
amoimt  of  30  g  (equivalent  to  1  oz), 
rather  than  40  g;  and  (3)  all  the 
remaining  candy  types  (i.e.,  plain 
chocolate  candies,  candy  bars,  and  gel/ 
jellied  candies)  reflected  a  reference 
amount  of  40  g  (equivalent  to  1.5  oz), 
which  is  consistent  with  the  current  40- 
g  reference  amoimt  for  "All  other 
candies"  (see  Ref.  17  for  more  detailed 
description  and  data). 

The  agency  recognizes  that  the  1994 
and  1995  CSFII  contain  some  specific 
candy  subcodes  and  measure  codes, 
making  it  possible  to  identify  more 
candies  by  their  brand  name  and  piece 
size.  However,  in  most  cases,  the  "n" 
value  (i.e.,  number  of  eating  occasions) 
for  a  specific  subcode  is  too  small  to 
give  a  reliable  estimate  of  the 
customarily  consumed  amount  (Ref.  17). 
Additionally,  the  act  has  directed  the 
agency  to  establish  uniform  serving 
sizes.  Therefore,  the  same  food  should 
have  the  same  reference  amount 
regardless  of  its  shape,  size,  or  type  of 
packaging  (e.g.,  individually  wrapped). 
Accordingly,  it  is  the  amount 
customarily  consumed  per  eating 
occasion  for  the  type  of  candy  that 
determines  the  reference  amount,  not 
the  specific  size,  shape,  or  weight  of  the 
candy. 

IV.  Proposed  Action 

A.  Division  of  "All  Other  Candies" 
Product  Category 

Because  the  consumption  data  for 
certain  candies  (i.e.,  Andes  Mint  Wafers, 
caramels,  fondants)  support  a  15-g 
reference  amount  (Ref.  17),  and  because 
of  the  agency's  desire  to  simplify  the 
product  category  description,  the  agency 
is  proposing  to  include  "after-dinner 
mints,  caramels,  and  fondants  (e.g., 
plain  mints,  candy  com)"  in  the  same 
product  category  as  "Hard  candies, 
others"  in  §  101.12(b),  Table  2,  and  to 
revise  the  name  of  the  product  category 
to  reflect  this  change.  It  should  be  noted 
that  this  proposal  would  place  mint 


wafers  consisting  of  chocolate  flavored 
confectionary  coating  rather  than 
chocolate  that  complies  with  the 
standard  in  21  CFR  163.111,  such  as 
Andes  Creme  De  Menthe  Thins,  in  this 
"Hard  candies,  others"  product 
category. 

Because  the  consumption  data  for 
certain  candies  (i.e.,  chocolate-covered 
fondants,  taffy,  and  plain  to^ee)  support 
a  30-g  reference  amount  (Ref.  17),  the 
agency  is  proposing  to  establish  a  new 
product  category  of  candies  in 
§  101.12(b),  Table  2,  under  "Sugars  and 
Sweets,"  identified  as  "Chocolate- 
covered  fondants  (e.g.,  chocolate- 
covered  creams,  chocolate-covered 
mints),  taffy,  and  plain  toffee"  with  a 
reference  amount  of  "30  g." 

In  accordance  with  §  101.12(h)(ll), 
the  agency  also  analyzed  candy 
consumption  from  the  1994  and  1995 
CSFII  using  the  food  codes  for  all  other 
candies  excluding  those  that  were 
shown  to  support  a  15-g  or  30-g 
reference  amount  as  stated  previously 
(Ref.  17).  The  resulting  data  were 
consistent  and  continue  to  support  the 
40-g  reference  amount  for  "All  other 
candies."  To  clarify  the  types  of  candy 
that  are  included  in  the  "All  other 
candies"  product  category,  the  agency  is 
proposing,  in  §  101.12(b),  Table  2,  to 
expand  the  name  of  the  product 
category  to  "All  other  candies  (e.g., 
candy  bars,  chocolate  candies,  fudge, 
licorice,  giundrops,  nut  or  raisin 
candies)"  and  to  retain  the  reference 
amoimt  of  "40  g." 

B.  Powdered  Candy 

As  stated  in  section  I.D.I  of  this 
document,  a  15-g  reference  amount  has 
been  used  for  powdered  candy  since 
1993.  Furthermore,  powdered  candy 
products  (e.g..  Pixy  Stix,  Space  Dust)  are 
included  as  hard  candies  in  the  NFCS 
and  CSFII  data  bases  (Refs.  5  and  7 
through  10),  and  FDA  has  established  a 
reference  amount  of  IS  g  for  "Hard 
candies,  others"  (§  101.12(b),  Table  2) 
based  on  its  consideration  of  these  data 
bases.  The  agency  is,  therefore, 
proposing  to  include  "powdered  candy" 
in  the  same  product  category  with  other 
hard  candies  in  §  101.12(b),  Table  2,  and 
to  revise  the  name  of  the  product 
category  to  reflect  this  change. 

C. Liquid  Candy 

As  stated  in  section  I.D.2  of  this 
document,  a  15-mL  reference  amount 
has  been  used  for  liquid  candy  since 
1993.  Data  from  the  1994  and  1995 
CSFII  showed  only  one  eating  occasion 
for  liquid-filled  waxed  candy,  and  the 
amount  consumed  was  shown  as  23  g. 
Chie  eating  occasion  is  inadequate  to 
represent  the  amount  customarily 
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consumed  for  thd  population  ages  4 
years  and  above  |^d  therefore  is 
inadequate  to  u^  as  the  primary  basis 
for  determining  the  reference  amount. 
No  data  were  reported  for  consumption 
of  liquid  candy  ia  the  previous  USDA 
surveys.  j  I 

The  manufacturer  who  submitted  the 
original  request,  as  discussed  in  section 
I.D.2  of  this  document,  included  some 
samples  of  the  syrup-filled  wax  candy 
with  the  submission.  The  package  sizes 
submitted  included  the  following:  (1)  1/ 
2  fluid  (fl)  oz  (14  mL)  package 
containing  five  y^rax  containers,  about 
2.8  mL  per  container;  (2)  1/2  fl  oz  (20 
mL)  package  coqtjaining  five  wax  bottle 
containers,  about  4  mL  per  bottle;  (3)  a 
case  of  20  wax  bottle  containers  with  a 
net  contents  of  2  1/2  fl  oz  (80  mL),  about 
4  mL  per  bottle;  ^id  (4)  large,  single- 
wrrapped  wax  fi^dres  containing  3/4  fl 
oz  (22.5  mL)  or  1/2  fl  oz  (15  mL)  each. 
Additionally,  the  requester  stated  that 
because  the  synifej  is  so  sweet.it  is 
unhkely  that  mot$  than  four  or  five  of 
the  small  contaii)^rs  or  more  than  one 
of  the  largest  codtjuners  would  be 
consumed  at  a  si^^gle  eating  occasion. 

These  five  package  sizes  suggested  to 
the  agency  a  reference  amount  of  15  mL 
to  25  mL.  The  agency  then  applied  the 
general  principled  it  uses  to  arrive  at  a 
reference  amount  to  these  values. 

FDA  described  the  general  principles 
that  it  followed  ijt  expressing  the 
reference  amount)  §  101.12(b)  in  the 
proposed  and  finjajl  rules  on  serving 
sizes  (56  FR  603^  at  60406;  58  PR  2229 
at  2238).  FDA  exp^-essed  reference 
amounts  for  fluidi  in  milliUters.  It 
expressed  reference  amoimts  for  other 
foods,  to  the  extent  possible,  in  grains. 
As  explained  furtl^er  in  comment  21  of 
the  final  rule  on^rving  sizes  (58  FR 
2229  at  2238),  "The  act  requires  that 
serving  sizes  be  declared  in  common 
household  measures,  and  therefore, 
those  measures  must  drive  the  refierence 
amounts  *  *  *.  Thus,  it  is  important  to 
adjust  the  referenjde  amounts  to  be  in 
metric  amounts  that  convert  to  useful, 
whole  number  household  measures 
rather  than  rounded  metric  units." 
Based  on  these  pijiiiciples,  considering 
the  packaging  infbrmation  that  the 
manufacturer  prokjided  as  stated  above, 
and  in  the  interesjtlof  minimizing  the 
number  of  product  categories,  FDA  has 
tentatively  determined  3iat  15  mL 
(equivalent  to  the  whole  number 
household  measure  of  1  tablespoon 
(§101.9(b)(5)(viiijl2lCFR 
101.9(b)(5){viii))  iis  the  most  reasonable 
reference  amoimt  for  liquid  candies. 
FDA  requests  continents  on  this 
tentative  determii^Wion. 

The  agency  has  become  aware, 
through  conversatijons  and  informal 


investigations  in  the  marketplace,  of  two 
other  forms  of  Uquid  candies:  (1)  Clear 
or  colored  straws  containing  syrups  and 
flavored  honeys,  and  (2)  bottles  with 
bubble  wands  containing  liquid  candy 
that  can  be  blown  into  bubbles  before 
consuming.  Based  on  the  proposed 
reference  amount  of  1 5  mL,  the 
appropriate  serving  sizes  for  these 

liquid  candies  would  he" straws 

f"       mL)"  for  s)mip  or  flavored  honey 
in  straws  and  "1  tablespoon  (15  mL)" 
for  liquid  candy  in  bottles.  Additional 
clarifying  language  could  be  provided 
for  liquid  candy  that  is  to  be  blown  into 
bubbles  before  consuming,  e.g.,  "1 

tablespoon  (15  mL)  (makes 

bubbles),"  with  the  blank  to  be  filled  in 
with  a  number  (§  101.9(b)(7)(v)).  FDA 
would  consider  any  bottle  of  liquid 
candy  that  contains  less  than  30  mL  to 
be  a  single-serving  container 
(§  101.9(b)(6)). 

Considering  all  of  the  informa|ion  that 
is  available  to  the  agency,  as  stated 
previously.  FDA  is  proposing  to  include 
"liquid  candy"  with  a  reference  amount 
of  "15  mL"  in  the  same  product 
category  with  other  hard  candies  in 
§  101.12(b),  Table  2,  to  revise  the  name 
of  the  product  category,  and  to  add  the 
reference  amount  to  reflect  this  change. 

V.  Effective  Date 

The  agency  periodically  establishes, 
by  final  rule  in  the  Federal  Register, 
uniform  effective  dates  for  compliance 
with  food  labeling  requirements  (see, 
e.g..  the  Federal  Register  of  December 
27,  1996  (61  FR  68145)).  FDA  proposes 
that  any  final  rule  that  it  may  issue 
based  on  this  proposal  become  effective 
in  accordance  with  a  uniform  effective 
date  for  compliance  with  food  labeling 
requirements,  which  is  no  sooner  than 
1  year  following  pubUcation  of  the  final 
rule.  The  final  rule  would  apply  to 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  its 
effective  date.  However,  FDA  notes  that 
it  generally  encourages  industry  to 
comply  with  new  labeling  regulations  as 
qiuckly  as  feasible.  Thus,  when  industry 
members  voluntarily  change  their 
labels,  it  is  appropriate  that  they 
respond  to  any  new  requirements  that 
have  been  published  as  final  regulations 
up  to  that  time.  On  the  other  hand,  if 
any  industry  members  can  foresee  that 
the  proposed  effective  date  will  create 
particiilar  problems,  they  should  bring 
these  problems  to  the  agency's  attention 
in  comments  on  this  proposal. 

VI.  Enyironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  and  25.32(p)  that  this 
action  is  of  a  type  that  does  not 


individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VII.  Executive  Order  12866  Analysis 

FDA  has  examined  the  economic 
imputations  of  the  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  which 
maximizes  net  benefits  (including 
potential  economic,  environmental, 
pubhc  health  and  safety  effects: 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a-nile 
as  significant  if  it  meets  any  one  of  a 
niunber  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  poUcy  issues. 
FDA  finds  that  this  proposed  rule  is  not 
a  significant  rule  as  defined  by 
Executive  Order  12866. 

This  proposed  rule  will  cause  some 
manufacturers  to  revise  the  serving  size 
and  corresponding  nutrition  labeling 
information  on  product  labels  for  after- 
dinner  mints,  caramels,  fondants,  tafly, 
and  plain  toffee.  FDA  estimates  that 
there  are  at  least  116  firms  producing 
candy  products  of  the  type  covered  by 
this  proposed  rulemaking.  These 
manufacturers  produce  730  labels  that 
may  be  revised  as  a  result  of  this  rule. 
The  specific  costs  of  a  labeUng  change 
are  a  function  of  the  type  of  printing 
process  used,  the  type  of  label  used,  the 
complexity  of  the  label  change,  average 
label  inventory,  and  length  of  the 
compliance  period.  On  average,  the 
administrative,  redesign,  and  inventory 
disposal  costs  for  a  labeUng  change  of 
this  type,  with  a  1-year  compUance 
period  are  SSOO.per  product,  or  a  total 
of  $365,000. 

The  benefit  of  this  proposed 
regulation  is  that  because  manufecturers 
will  provide  information  on  a  serving 
size  that  is  more  appropriate  for 
particular  types  of  candy,  product  labels 
will  provide  more  acciuate  informadon 
to  consumers. 

Vm.  Small  Entity  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601-612).  ff  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
FlexibiUty  Act  requires  agencies  to 
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analyze  options  that  would  minimize 
the  economic  impact  of  that  rule  on 
small  entities.  Under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
FDA  concludes  that  this  proposed  rule 
will  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

A.  Estimate  and  Description  of  the 
Small  Entities 

According  to  the  Regulatory 
Flexibihty  Act,  the  definition  of  a  small 
entity  is  a  business  independently 
owned  and  operated  and  not  dominant 
in  its  field.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  most  business  categories 
through  use  of  four-digit  Standard 
hidustrial  Classification  codes.  For 
candies,  a  business  is  considered  small 
if  it  has  fewer  than  500  employees. 

FDA  estimates  that  99  ofihe  firms 
producing  after-dinner  mints,  caramels, 
fondants,  taffy,  and  plain  toffee  are 
small.  The  small  firms  that  FDA  has 
identified  produce  between  1  and  23 
product  labels  (average  equals  4  labels) 
that  might  be  relabeled  as  a  result  of  this 
rule. 

B.  Description  of  the  Impacts 

The  cost  of  this  rule  per  small  firm 
will  be  between  $500  ($500  multiplied 
by  1  product)  and  $11,500  ($500 
multiplied  by  23  products)  ^rith  the 
average  cost  per  small  firm  of  $2,000. 
FDA  considers  these  costs  to  be 
significant  to  a  small  entity.  Under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605),  the  agency  concludes  that  this 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Compliance  Requirements  and 
Necessary  Skills 

The  Regulatory  Flexibility  Act  also 
requires  agencies  to  describe  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule  and  the  type  of  professional  skills 
necessary  for  preparation  of  the  report 
or  record.  Manufacturers  of  after-dinner 
mints,  caramels,  fondants,  taffy,  and 
plain  toffiee  will  be  required  to  amend 
their  labels  to  reflect  the  new  serving 
size.  Manufacturers  must  recalculate  the 
reported  levels  of  nutrients  in  the  foods 
based  on  the  new  serving  size.  No 
further  analyses  are  required,  only  that 
the  reported  amounts  are  based  on  the 
correct  serving  size. 


D.  Alternatives 

FDA  has  examined  the  following 
alternatives  to  the  proposed  action  that 
could  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  stated  objectives. 

1.  Exempt  Small  Entities 

The  agency  has  pubhshed  an 
exemption  from  mandatory  nutrition 
labeling  for  low-volume  food  products 
of  small  businesses  in  §  101.9(j)(18)  (59 
FR  11872.  March  14, 1994).  As  of  May 
1997.  §  101.9(j)(18)  applies  to 
manufacturers,  packers,  distributors,  or 
retailers  of  low  volume  products, 
defined  as  fewer  than  100,000  units, 
produced  by  firms  with  fewer  than  100 
employees.  To  the  extent  that  after- 
dinner  mints,  caramels,  fondants,  taffy, 
and  plain  toffee  are  eligible  for  this 
exemption,  they  will  not  require 
relabeling  as  a  result  of  this  rule. 
However,  if  the  products  are 
nutritionally  lat«led  either  because  the 
label  contains  nutrient  content  claims, 
or  because  the  manufacturer  has 
voluntarily  labeled  the  product,  then  the 
nutrition  facts  panel  must  be  correct  and 
the  label  must  be  changed.  FDA  is 
uncertain  of  how  many  products,  if  any, 
can  or  will  take  advantage  of  this 
option. 

2.  Lengthen  the  CompUance  Period 

FDA  also  considered  the  option  of 
providing  small  entities  v^th  a  longer 
compUance  period.  If  finalized,  labels 
must  be  changed  by  the  appropriate 
uniform  compliance  date.  E)epending  on 
when  the  final  rule  publishes,  firms  will 
have  as  little  as  1  year  or  as  much  as  2 
years  to  complete  labeling  changes. 
Longer  compliance  periods  typically 
result  in  lower  costs  because  firms  can 
combine  mandated  label  changes  with 
planned  changes  and  because  finns 
have  more  opportunity  to  use  up 
existing  labels.  A  2-year  compliance 
period  would  reduce  costs  to  $300  per 
firm. 

DC.  The  Paperwfwk  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
title,  description,  and  respondent 
description  of  the  information  collection 


requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  burden, 
hicluded  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  hinctions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Title:  Food  Labeling:  Serving  Sizes; 
Refarence  Amounts  for  Candies. 

Description:  Section  403(q)(l)(A)  and 
(q)(l)(B)  of  the  act  requires  that  the  label 
or  labeling  of  a  food  bear  information 
that  provides  the  serving  size  that  is 
appropriate  to  the  food  and  the  number 
of  servings  per  container.  FDA  has 
issued  regulations  in  §  101.9(d)(3)  that 
require  that  the  nutrition  fects  panel  on 
the  label  of  a  food  disclose  the  serving 
size  of  the  food  and  the  number  of 
servings  per  container.  FDA  has  also 
issued  regulations  in  §  101.9(b)  that 
provide  that  the  serving  size  declared  on 
a  food  label  shall  be  determined  from 
the  "Reference  Amounts  Customarily 
Consumed  Per  Eating  Occasion"  that 
appear  in  §  101.12(b). 

The  regulations  set  forth  in  this 
proposed  rule  would  revise  the 
reference  amount  that  is  used  for 
determining  the  serving  size  for  after- 
dinner  mints,  caramels,  fondants,  taffy, 
and  plain  toffee.  As  a  result, 
manufacturers  and  other  producers  of 
these  products  would  be  required  to 
change  the  serving  sizes,  number  of 
servings  per  container,  and  levels  of 
nutrients  per  serving  disclosed  in  the 
nutrition  facts  panel  of  their  products. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


UMI 


101.12(b) 
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Table  l.— Estimated  Additional  Reporting  Burden'. 


21  CFR  Section 


No.  of 
Respondents 


116 


Total  No.  of 
Responses 


730 


Hours  per 
Response 


1 


There  are  no  iipital  or  maintenance  costs  associated  with  this  collection  of  information 


Total  Hours 


730 


Total  Operating  Costs 


$365,000 


i  I 
The  proposed  change  in  the  reference 
amount  for  after-dinner  mints,  caramels, 
fondants,  taffy,  and  plain  toffee  would 
result  in  a  one-time  burden  created  by 
the  need  for  firTfts  to  revise  the  labels  for 
their  products.  la  addition  to  changing 
the  serving  size,  firms  would  have  to 
recalculate  the  number  of  servings  per 
container  and  th$  levels  of  nutrients  per 
serving  based  oiiijthe  new  serving  size. 
As  noted  in  section  VU  of  this 
dociunent,  in  the  Executive  Order  12866 
analysis,  FDA  estimates  that  there  are  at 
least  116  firms  producing  candy 
products  of  the  type  affected  by  this 
proposed  rulemaking.  FDA  estimates 
that  these  firms  kVould  require  an 
average  of  1  hoiii  per  product  to  comply 
with  the  requirements  of  a  final  rule 
based  on  this  proposal.  Further,  as 
noted  in  section  VII  of  this  document, 
in  the  Executive  Order  12866  analysis, 
the  proposed  ruk  would  result  in  a  one- 
time operating  cast  of  $365,000. 

In  compliance  With  section  3507(d)  of 
the  PRA  (44  U.S.C.  3507(d)),  the  agency 
has  submitted  the  information 
collection  requiiHments  of  this  proposed 
rule  to  0MB  for  review.  Interested 
persons  are  requested  to  send  comments 
regarding  information  collection  by 
February  9, 1998,  to  the  Office  of 
Information  and  ^Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  mu  10235,  Washington, 
DC  20503,  ATTN:;  Desk  Officer  for  FDA. 

X.  Conunents 

Interested  persons  may,  on  or  before 
March  24, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  tojbe  identified  with  the 
docket  numbers  fjaund  in  brackets  in  the 
heading  of  this  d(>tiunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  rjriday. 

XI.  References 

The  following  references  have  been 
placed  on  display  m  the  Dockets 


Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Changes  to  the  Reference  Amounts 
Customarily  Consumed  per  Eating  Occasion 
(Reference  Amounts)  for  Candies,"  CFSAN, 
FDA,  Washington,  DC.  August  14. 1997. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453, 1454, 1455;  21 
U.S.C  321,  331,  342,  343,  348,  371. 

2.  Section  101.12  is  amended  in 
paragraph  (b).  Table  2,  under  the 
"Product  Category"  column  imder 
"Sugars  and  Sweets"  by  revising  the 
entry  for  "Hard  candies,  others,"  by 
adding  a  new  candy  subcategory,  and  by 
revising  the  entry  for  "All  other 
candies"  to  read  as  follows: 

§101.12    Reference  amounts  customarlty 
consumed  per  eating  occasion. 

•        *        *        •        * 


1086 


Federal  Register  /  Vol.  63,  No.  5  /  Thursday.  January  8.  1998  /  Proposed  Rules 


Table  2.— Reference  Amounts  Customarily  Consumed  Per  Eating  Occasion:  General  Food  Supply*.  2. 3. 4 


Product  category 

Reference  amount 

Label  statement^ 

•                                                                • 

Sugars  and  Sweets: 

•                               • 

•  • 

•  • 

Hard  candies,  others;  after-dinner  mints. 

15  mL  for  liquid  candies:  15  g  for  ail  others 

piece(s)  (        g)  for  large  pieces: 

caramels,  fondants  (e.g..  plain  mints, 

T 

tt>sp<s)  (        g)  for  small  pieces: 

candy  com),  liquid  and  powdered  candies 

straw(s)  ( g)  for  powdered  candies; 

wax  bottle(s)  ( mL)  for  liquid 

candies;  1/2  oz  (14  g/  visual  unit  of  meas- 

• 

ure)  for  bulk  products 

Choootate-covered  fondants  (e.g..  chocdate- 

30g 

piece(s)  ( g);  1  oz  (28  g/  visual  un« 

oovered  creams,  chocolate-covered 

of  measure)  for  bul(  products 

mints),  taffy,  and  plain  toffee 

AH  ottier  candies  (e.g..  candy  bars,  ctiooo- 

40  g 

piece(s)  ( g);  1  1/2  oz  (42  g/  visual 

late  candws,  fudge,  licorice,  gumdrops, 

unit  of  measure)  for  bulk  products 

nut  or  raisin  candies) 

*                                                                • 

•                                •                                , 

•                                • 

*  These  values  represent  the  amount  (edible  portion)  of  food  customarily  consumed  per  eating  occasion  and  were  primarily  derived  from  ttie 
1977-1978  and  the  1987-1988  Nationwkte  Food  Consumption  Surveys  conducted  by  the  U.S.  Department  of  Agriculture. 

2  Unless  othenwise  noted  in  the  Reference  Amount  column,  the  reference  amounts  are  for  the  ready-to-serve  or  almost  ready-to-serve  form  of 
ttie  product  (i.e.  heat  arKf  serve,  brown  and  serve).  If  not  listed  separately,  the  reference  amount  k>r  the  unprepared  form  (e.g.,  dry  mixes;  corv 
centrates;  dough;  batter,  fresh  and  frozen  pasta)  is  the  amount  required  to  make  the  reference  amount  of  the  prepared  form.  Prepared  means 
prepared  for  consumption  (e.g.,  cooked). 

>  Manufactures  are  required  to  convert  the  reference  amount  to  the  label  serving  size  in  a  househoM  measure  most  appropriate  to  their  spe- 
dfk;  product  using  the  procedures  in  21  CFR  101.9(b). 

'Copies  of  the  list  of  products  for  each  product  category  are  available  from  ttie  Office  of  Food  Labeling  (HFS-150),  Center  for  Food  Safety 
and  Applied  Nutritnn,  Food  and  Drug  Administration,  200  C  St.  SW.,  Washington,  DC  20204. 

'The  label  statements  are  meant  to  provide  gukjance  to  manufacturers  on  the  presentation  of  serving  size  information  on  ttie  label,  but  they 
are  not  required.  The  term  "piece"  is  used  as  a  generic  descriptk}n  of  a  disaete  unit.  Manufacturers  shouU  use  the  descriptkxi  of  a  unit  ttiat  is 
most  appropriate  for  the  specifk:  product  (e.g.,  sandwk:h  tor  sandwiches,  cookie  for  cookies,  and  t>ar  for  ne  cream  bars).  The  guidance  provided 
Is  for  the  label  statement  of  products  in  ready-to-serv^  or  almost  ready-to-serve  term.  The  gukjance  does  not  apply  to  the  products  whk:h  require 
furttier  preparation  for  consumptkni  (e.g..  dry  mixes,  concentrates)  unless  spedfkally  stated  in  the  product  category,  reference  amount,  or  label 
statement  column  that  it  Is  for  these  forms  of  the  product.  For  products  ttiat  require  further  preparatton,  manufacturers  must  determine  the  label 
statement  foHowing  the  rules  in  §  101 .9(b)  using  the  reference  amount  determined  according  to  §  101 .12(c). 


Dated:  December  31, 1997. 
William  K.  HiiblMrd. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-375  Filed  1-7-98;  8:45  am) 

BIUJNQ  CODE  4iaO-ei-F 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 
[REO-20927e-87] 
RiKi  1S45-nAV32 

Abatement  of  Interest 

AQBCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
abatement  of  interest  attributable  to 
unreasonable  errors  or  delays  by  an 
officer  or  employee  of  the  IRS  in 
performing  a  ministerial  or  managerial 
act.  The  proposed  regulations  reflect 
chang0s  to  the  law  made  by  the  Tax 


Reform  Act  of  1986  and  the  Taxpayer 
Bill  of  Rights  2.  The  proposed 
regulations  affect  both  taxpayers 
requesting  abatement  of  certain  interest 
and  IRS  personnel  responsible  for 
administering  the  abatement  provisions. 
DATES:  Written  comments  and  requests 
for  a  hearing  must  be  received  by  April 
8, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209276-87),  , 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209276-87). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington  DC.  Alternatively, 
taxpayers  may  submit  conunents 
electronically  via  the  INTERNET  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prody 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  David 
Auclair,  (202)  622-4910  (not  a  toll-free 
number).  Concerning  submissions. 


Michael  Slaughter,  (202)  622-7190  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
Part  301)  relating  to  the  abatement  of 
interest  attributable  to  unreasonable 
errors  or  delays  by  an  officer  or 
employee  of  the  IRS  under  section 
6404(e)(1)  of  the  Internal  Revenue  Code. 
Section  6404(e)(1)  was  enacted  by 
section  1563(a)  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514, 100  Stat.  2762 
(1986))  (1986  Act)  and  amended  by 
section  301  of  the  Taxpayer  Bill  of 
Rights  2  (Pub.  L.  104-168, 110  Stat. 
1452  (1996))  (TB0R2). 

As  enacted  by  the  1986  Act,  section 
6404(e)(1)  provided  that  the  IRS  may 
abate  interest  attributable  to  any  error  or 
delay  by  an  officer  or  employee  of  the 
IRS  (acting  in  an  official  capacity)  in 
performing  a  ministerial  act.  The 
legislative  history  accompanying  the 
Act  provided, 

The  committee  intends  that  the  term 
"ministerial  act"  be  limited  to 
nondiscretionary  acts  where  all  of  the 


UMI 


preliminary  preraquisites,  such  as 
conferencing  and  review  by  supervises,  have 
taken  place.  Thus,  a  ministerial  act  is  a 
procedural  action,  not  a  decision  in  a 
substantive  areai0f  tax  law. 

H.R.  Rep.  No.  426. 99th  Cong..  1st  Sess. 
845  (1985):  S.  Rep.  No.  313.  99th  Cong., 
2d  Sess.  209  (1986). 

Further.  Coo^ess  did  not  intend  that 
the  abatement  pf  interest  provision  "be 
used  routinely  tjo  avoid  payment  of 
interest."  H.R.  Rep.  No.  426, 99th  Cong., 
1st  Sess.  844  (1985);  S.  Rep.  No.  313, 
99th  Cong.,  2dj$e8S.  208  (1986).  Rather, 
Congress  intended  abatement  of  interest 
to  be  tised  in  iiktances  "where  failure 
to  abate  interest  would  be  widely 
perceived  as  grpssly  unfair."  Id. 

On  August  1^^  1987,  the  IRS 
published  temporary  regulations  (TD 
8150)  in  the  Federal  Register  (52  FR 
30162)  relating  t»  the  definition  of 
ministerial  act  for  purposes  of 
abatement  of  interest.  A  notice  of 
proposed  ruleni^king  (LR-34-87)  cross- 
referencing  theitismporary  regulations 
was  also  published  in  the  Federal 
Register  for  the'iame  day  (52  FR  30177). 
No  public  hearing  regarding  these 
regulations  was  requested  or  held.  In 
this  document.  Uie  IRS  is  repropomng  a 
modified  vwsic^  of  the  earlier  notice  of 
proposed  rulemaking  to  incorporate' 
changes  made  by  TBOR2.  Therefore,  the 
earlier  notice  ofbroposed  rulemaking  is 
withdrawn. 

The  temporaijy  regulations  define 
ministerial  act  to  mean  a  procedural  or 
mechanical  act  ihat  does  not  involve  the 
exercise  of  judgment  or  discretion,  and 
that  occurs  during  the  processing  of  a 
taxpayer's  case  after  all  prerequisites  to 
the  act,  such  as  conferences  and  review 
by  supervisors,  hiave  taken  place.  A 
decision  concermng  the  proper 
application  of  federal  tax  law  (or  other 
federal  or  state  laJw)  is  not  a  ministerial 
act.  The  temporaiy  regulations  also 
provide  five  examples  to  illustrate  the 
definition  of  miiMsterial  act. 

In  TB0R2,  Co^ress  amended  section 
6404(e)(1)  to  permit  the  IRS  to  abate 
interest  attributable  to  any  unreasonable 
error  or  delay  by  an  officer  or  employee 
of  the  IRS  (acting  in  an  official  capacity) 
in  performing  a  managerial  act  as  well 
as  a  ministerial  qct.  Thus,  as  a  resuh  of 
TBOR2.  the  IRS  bias  the  authority  to 
abate  interest  in  more  situations  than 
under  prior  law. 

Pursuant  to  the  legislative  history 
accompanying  T$OR2,  a  managerial  act 
is  a  loss  of  record$  or  a  personnel 
management  decision  such  as  the 
decision  to  apprc^ye  a  personnel 
transfer,  extendedleave,  or  extended 
training.  See  H.rI  tRep.  No.  506. 104th 
Cong..  2d  Sess.  27  (1996).  TBOR2 
distinguished  a  rnanagerial  act  from  a 


general  administrative  decision,  such  as 
a  decision  on  how  to  organize  the 
processing  of  tax  returns  or  a  decision 
regarding  the  implementation  of  an 
improved  computer  system.  Id.  A 
general  administrative  decision  is  a 
decision  that  impacts  tax 
administration.  The  amendments  to 
section  6404(e)(1)  are  effective  for 
interest  accruing  with  respect  to 
deficiencies  or  payments  for  taxable 
years  begiiming  after  July  30, 1996. 

TBOR2  also  added  section  6404(g). 
Sectioin  6404(g)  grante  the  Tax  Court 
jurisdiction  to  determine  whether  the 
IRS's  failure  to  abate  interest  for  an 
eligible  taxpayer  is  an  abuse  of 
discretion.  Tax  Court  review  is  available 
for  requests  for  abatement  of  interest 
that  are  made  after  July  30, 1996,  or  that 
have  not  been  denied  prior  to  July  31, 
1996.  See  Banat  v.  Commissioner,  109 
T.C.  92  (1997):  White  V.  Commissioner, 
109  T.C.  96  (1997). 

Explanation  of  Provisions 

TBOR2  expanded  the  scope  of 
abatement  relief  under  section 
6404(eMl).  Consistent  with 
congressional  intent,  the  proposed 
regulations  permit  abatement  of  interest 
in  more  situations  than  under  prior  law. 
Nothing  in  the  proposed  regulations  is 
intended  to  limit  the  extent  to  which  the 
IRS  could  abate  interest  before  the 
effective  date  of  TBOR2. 

The  proposed  regulations  define 
managerial  act  and  incorporate  other 
changes  made  by  TBOR2.  TBOR2  did 
not  alter  the  definition  of  ministerial  act 
under  prior  law.  Accordingly,  the 
proposed  regulations  retain  the 
definition  of  ministerial  act  in  the 
temporary  regulations. 

Managerial  act  is  defined  as  an 
administrative  act  that  occurs  during  the 
processing  of  a  taxpayer's  case  involving 
the  temporary  or  permanent  loss  of 
records  or  the  exercise  of  judgment  or 
discretion  relating  to  management  of 
personnel.  A  decision  concerning  the 
proper  application  of  federal  tax  law  (or 
other  federal  or  state  law)  is  not  a 
managerial  act.  Further,  interest 
attributable  to  a-general  administrative 
decision,  such  as  the  IRS's  decision  on 
how  to  organize  the  processing  of  tax 
returns  or  its  delay  in  implementing  an 
improved  computer  system,  cannot  be 
abated  xmder  section  6404(e)(1). 

In  addition,  the  proposed  regulations 
provide  examples  to  illustrate  the 
definitions  of  ministerial  act  and 
managerial  act.  Examples  1.  2.  3.  7,  and 
8  of  the  proposed  regulations  are 
substantially  similar  to  Examples  1 
through  5  of  the  temporary  regulations. 
However,  in  Example  3  of  the  proposed 
regulations  (Example  4  of  the  temporary 


regulations),  a  decision  to  approve 
extended  training  is  a  managerial  act, 
and  in  Example  8  of  the  proposed 
regulations  (Example  5  of  the  temporary 
regulations)  the  type  of  work  priority  is 
specified. 

The  provisions  of  the  regulations 
relating  to  a  ministerial  act  apply  to 
interest  accruing  with  respect  to 
deficiencies  or  payments  of  any  tax 
described  in  section  6212(a)  for  taxable 
years  beginning  after  December  31. 
1978,  for  which  the  applicable  statute  of 
Umitations  has  not  expired.  The 
provisions  of  the  regiilations  relating  to 
a  managerial  act  are  proposed  to  apply 
to  interest  accruing  with  respect  to 
deficiencies  or  payments  of  any  tax 
described  in  section  6212(a)  for  taxable 
years  beginning  after  July  30, 1996. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  Chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
Chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
vvritten  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  pubUcf 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  of  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  B.  Auclair. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
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Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  301  is 
proposed  to  bo  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Aitfhority:  26  use  7805  *  *  * 

Par.  2.  Section  301.6404-2  is  added  to 
read  as  follows: 

f  301 .6404-2    Abatement  of  Interest 

(a)  In  general.  (1)  Section  6404(e)(1) 
provides  that  the  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  the 
assessment  of  all  or  any  part  of  interest 
onaiiy — 

(i)  Deficiency  (as  defined  in  section 
6211(a),  relating  to  income,  estate,  gift, 
generation-skipping,  and  certain  excise 
taxes)  attributable  in  whole  or  in  part  to 
any  imreasonable  error  or  delay  by  an 
officer  or  employee  of  the  Internal 
Revenue  Service  (IRS)  (acting  in  an 
official  capacity)  in  performing  a 
ministerial  or  managerial  act;  or 

(ii)  Payment  of  any  tax  described  in 
section  6212(a)  (relating  to  income, 
estate,  gift,  generation-skipping,  and 
certain  excise  taxes)  to  the  extent  that 
any  error  or  delay  in  payment  is 
attributable  to  an  officer  or  employee  of 
the  IRS  (acting  in  an  official  capacity) 
being  unreasonably  erroneous  or 
dilatory  in  performing  a  ministerial  or 
managerial  act. 

(2)  An  error  or  delay  in  performing  a 
ministerial  or  managerial  act  will  be 
taken  into  account  only  if  no  significant 
aspect  of  the  error  or  delay  is 
attributable  to  the  taxpayer  involved  or 
to  a  person  related  to  the  taxpayer 
within  the  meaning  of  section  267(b)  or 
section  707(b)(1).  Moreover,  an  error  or 
delay  in  performing  a  ministerial  or 
managerial  act  will  be  taken  into 
account  only  if  it  occurs  after  the  IRS 
has  contacted  the  taxpayer  in  writing 
with  respect  to  the  deficiency  or 
payment.  For  purposes  of  this  paragraph 
(a)(2),  no  significant  aspect  of  the  error 
or  delay  is  attributable  to  the  taxpayer 
merely  because  the  taxpayer  consents  to 
extend  the  period  of  limitations. 

(b)  Definitions.  (1)  Managerial  act 
means  an  administrative  act  that  occurs 
during  the  processing  of  a  taxpayer's 
case  involving  the  temporary  or  ) 
permanent  loss  of  records  or  the 
exercise  of  judgment  or  discretion 
relating  to  management  of  personnel.  A 
decision  concerning  the  proper 


application  of  federal  tax  law  (or  other 
federal  or  state  law)  is  not  a  managerial 
act.  Further,  interest  attributable  to  a 
general  administrative  decision,  such  as 
the  IRS's  decision  on  how  to  organize 
the  processing  of  tax  returns  or  the  IRS's 
decision  on  the  implementation 
schedule  for  an  improved  computer 
system,  cannot  be  abated  under 
paragraph  (a)  of  this  section. 

(2)  Ministerial  act  means  a  procedural 
or  mechanical  act  that  does  not  involve 
the  exercise  of  judgment  or  discretion, 
and  that  occurs  during  the  processing  of 
a  taxpayer's  case  after  all  prerequisites 
to  the  act,  such  as  conferences  and 
review  by  supervisors,  have  taken  place. 
A  decision  concerning  the  proper 
application  of  federal  tax  law  (or  other 
federal  or  state  law)  is  not  a  ministerial 
act. 

(c)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section.  For  the 
purposes  of  the  examples,  no  significant 
aspect  of  any  error  or  delay  is 
attributable  to  the  taxpayer,  and  the  ERS 
has  contacted  the  taxpayer  in  writing 
with  respect  to  the  deficiency. 

Example  1.  A  taxpayer  moves  from  one 
state  to  another  before  the  IRS  selects  the 
taxpayer's  income  tax  return  for  examination. 
A  letter  explaining  that  the  return  has  been 
selected  for  examination  is  sent  to  the 
taxpayer's  old  address  and  then  forwarded  to 
the  new  address.  The  taxpayer  timely 
responds,  asking  that  the  audit  be  transfisrred 
to  the  IRS's  district  office  that  is  nearest  the 
new  address.  The  group  manager  approves 
the  request.  After  the  request  for  transfer  has 
been  approved,  the  transfer  of  the  case  is  a 
ministerial  act.  The  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay  in 
transferring  the  case. 

Example  2.  An  examination  of  a  taxpayer's 
income  tax  return  reveals  a  deficiency  with 
respect  to  which  a  notice  of  deficiency  will 
be  issued.  The  taxpayer  and  the  IRS  identify 
all  agreed  and  unagreed  issues,  the  notice  is 
prepared  and  reviewed  (including  review  by 
District  Counsel,  if  necessary)  and  any  other 
relevant  prerequisites  are  completed.  The 
issuance  of  the  notice  of  deficiency  is  a 
ministerial  act.  The  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay  in 
issuing  the  notice. 

Example  3.  A  revenue  agent  is  sent  to  a 
training  course  for  an  extended  period  of 
time,  and  the  agent's  supervisor  decides  not 
to  reassign  the  agent's  cases.  During  the 
training  course,  no  work  is  done  on  the  cases 
assigned  to  the  agent  The  decision  to  send 
the  revenue  agent  to  the  training  course  and 
the  decision  not  to  reassign  the  agent's  cases 
are  not  ministerial  acts;  however,  both 
decisions  are  managerial  acts.  The 
Commissioner  may  (in  the  Commissioner's 
discretion)  abate  interest  attributable  to  any 
unreasonable  delay  resulting  from  these 
decisions. 


Example  4.  A  taxpayer  appears  for  an 
office  audit  and  submits  all  necessary 
documentation  and  information.  The  auditor 
tells  the  taxpayer  that  the  taxpayer  will 
receive  a  copy  of  the  audit  report  However, 
before  the  report  is  prepared,  the  auditor  is 
permanently  reassigned  to  another  group.  An 
extended  period  of  time  passes  before  the 
auditor's  cases  are  reassigned.  The  decision 
to  reassign  the  auditor  and  the  decision  not 
to  reassign  the  auditor's  cases  are  not 
ministerial  acts;  however,  they  are 
managerial  acts.  The  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay 
resulting  from  these  decisions. 

Example  5.  A  taxpayer  is  noQBed  that  the 
IRS  intends  to  audit  the  taxpayer's  income 
tax  return.  The  agent  assigned  to  the  case  is 
granted  sick  leave  for  an  extended  period  of 
time  and  the  taxpayer's  case  is  not 
reassigned.  The  decision  to  grant  sick  leave 
and  the  decision  not  to  reassign  the 
taxpayer's  case  to  another  agent  are  not 
ministerial  acts;  however,  they  are 
managerial  acts.  The  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay  caused 
by  these  decisions. 

Example  6.  A  revenue  agent  has  completed 
an  examination  of  the  income  tax  return  of 
a  taxpayer.  There  are  issues  that  are  not 
agreed  upon  between  the  taxpayer  and  the 
IRS.  Before  the  notice  of  deficiency  is 
prepared  and  reviewed,  a  clerical  employee 
misplaces  the  taxpayer's  case  file.  The  act  of 
misplacing  the  case  file  is  a  managerial  act 
The  Commissioner  may  (in  the 
Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay 
resulting  from  the  file  being  misplaced. 

Example  7.  A  taxpayer  invests  in  a  tax 
shelter  and  reports  a  loss  from  the  tax  shelter 
on  the  taxpayer's  income  tax  return.  IRS 
personnel  conduct  an  extensive  examinatioa 
of  the  tax  shelter,  and  the  processing  of  the 
taxpayer's  case  is  delayed  because  of  that 
examination.  The  decision  to  delay  the 
processing  of  the  taxpayer's  case  until  the 
completion  of  the  examination  of  the  tax 
shelter  is  a  decision  on  how  to  organize  the 
processing  of  tax  returns.  This  is  a  general 
administrative  decision.  Consequently, 
interest  attributable  to  this  decision  cannot 
be  abated  imder  paragraph  (a)  of  this  section. 

Example  8.  A  taxpayer  claims  a  loss  on  the 
taxpayer's  income  tax  return  and  is  notified 
that  the  IRS  intends  to  examine  the  return. 
However,  a  decision  is  made  not  to 
commence  the  examination  of  the  taxpayer's 
return  until  the  processing  of  another  return, 
for  which  the  statute  of  limitations  is  about 
to  expire,  is  completed.  The  decision  on  how 
to  prioritize  the  processing  of  returns  based 
on  the  expiration  of  the  statute  of  limitations 
is  a  general  administrative  decision. 
Consequently,  interest  attributable  to  this 
decision  cannot  be  abated  under  paragraph 
(a)  of  this  section. 

Example  9.  During  the  examination  of  an 
income  tax  return,  there  is  disagreement 
between  the  taxpayer  and  the  revenue  agent 
regarding  certain  itemized  deductions 
claimed  by  the  taxpayer  on  the  return.  To 
resolve  the  issue.  Examination  requests 
advice  from  the  Office  of  Chief  Coimsel  on 
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a  substantive  issjito  of  Csderal  tax  law.  The 
decision  to  raquMt  advice  is  a  decision 
concerning  the  ift>per  application  of  federal 
tax  lawn  it  is  neit^  a  ministerial  nor  a 
managerial  act  Oi)nsequently,  interest 
attributable  to  a  «^ay  resulting  from  the 
decision  to  requ4^  advice  cannot  be  abated 
under  paragraph  |  ^)  of  this  section. 

Example  10.  Tub  bets  are  the  same  as  in 
Example  9  except  Ithe  attorney  who  is 
assigned  to  respqitd  to  the  request  for  advice 
is  granted  leave  u-  an  extended  period  of 
time.  The  case  isiaot  reassigned  during  the 
attorney's  absenda.  The  decision  to  grant 
leave  and  the  deciBion  not  to  reassign  the 
taxpayer's  case  to  another  attorney  are  not 
ministerial  acts;  however,  they  are 
managerial  acts,  tiie  Commissioner  may  (in 
the  Commissionetri  s  discretion]  abate  interest 
attributable  to  anVt  unreasonable  delay  caused 
by  these  decisionpi 

Example  U.  AJtkxpayer  contacts  an  IRS 
employee  and  requests  the  amoimt  due  to 
satisfy  the  taxpayer's  income  tax  liability  for 
a  particular  taxab^0  year.  Because  the 
employee  fails  toj^ccess  the  most  recent  data, 
the  employee  giv^  the  taxpayer  an  incorrect 
amount  due.  As  a  Result,  the  taxpayer  pays 
less  than  the  amount  required  to  satisfy  the 
tax  liability.  Accassing  the  most  recent  data 
is  a  ministerial  aqt,  The  Commissioner  may 
(in  the  Commissioner's  discretion)  abate 
interest  attributable  to  any  unreasonable  error 
or  delay  arising  boca  giving  the  taxpayer  an 
incorrect  amount  jdue  to  satisfy  the  taxpayer's 
income  tax  liabilinr. 

Example  12.  A  taxpayer  contacts  an  IRS 
employee  and  reqji^ests  the  amount  due  to 
satisfy  the  taxpayW's  income  tax  liabilify  for 
a  particular  taxable  year.  To  determine  the 
ciirrent  amount  due,  the  employee  must 
interpret  complexl  provisions  of  federal  tax 
law  involving  net  operating  loss  carrybacks 
and  foreign  tax  credits.  Because  the  employee 
incorrectly  interprets  these  provisions,  the 
emplojree  gives  tha  taxpayer  an  incorrect 
amount  due.  As  a  result,  the  taxpayer  pays 
less  than  the  amount  required  to  satisfy  the 
tax  liability.  Interpreting  federal  tax  law  is 
neither  a  ministerial  nor  a  managerial  act. 
Consequently,  intefest  attributable  to  an  error 
or  delay  arising  fr^^  giving  the  taxpayer  an 
incorrect  amount  due  to  satisfy  the  taxpayer's 
income  tax  liability  cannot  be  abated  under 
paragraph  (a)  of  this  section. 

(d)  Effective  d^e.  The  provisions  of 
this  section  appjy  to  interest  accruing 
Mrith  respect  to  deficiencies  or  payments 
of  any  tax  described  in  section  6212(a) 
for  taxable  years,  beginning  after  July  30, 
1996. 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue 
|FR  Doc.  98-19  Filad  1-7-98;  8:45  am] 
BILUNQ  CODE  4a»-0r  •  P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

ICQO01-«7-004] 

RIN2115-AA97 

Security  Zone:  Dignitary  ArrtvaV 
Departure  Logan  International  Airport, 
Boston,  MA 

AQBICY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  proposes  to 
establish  a  permanent,  four-sector 
security  zone  on  the  waters  around 
Logan  International  Airport,  above  the 
Callahan  Ttmnel,  Sumner  Tunnel,  Ted 
Williams  Tunnel,  and  around  any 
designated  vessel,  to  protect  the 
President,  Vice  President  and  visiting 
heads  of  foreign  states  or  foreign 
governments  during  their  arrival, 
departure  and  transits  to  and  from 
Logian  International  Airport. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  March  9, 1998.  ' 
ADDRESSES:  Comments  must  be  mailed 
to  the  U.S.  Coast  Guard  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  02109,  or  may  be  deUvered 
to  the  Marine  Safety  OfBca  between  the 
hoitfs  of  7:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  federal 
hohdays. 

FOR  FURTHER  INFORMATraN  CONTACT: 
LT  Michael  H.  Day  or  MSTC  Daniel  J. 
Dugery,  Coast  Guard  Marine  Safiety 
Office  Boston,  MA;  telephone  (617) 
223-3000. 

SUPPLEMENTARY  INFORMATKM: 
Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argtmients.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDOl-97-004)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  appUes,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  mvelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  commoat 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Manager  at  the  address 
under  ADDRESSES.  If  it  determines  that 
the  opportimity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 


Guard  will  hold  a  pubUc  hearing  at  a 
time  and  place  announced  by  alater 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Boston,  Massachusetts  is  oflen  visited 
by  the  President  and  Vice  President  of 
the  United  States,  as  well  as  visiting 
heads  of  foreign  states  or  foreign 
governments  on  the  average  of  24  times 
per  year.  Often  these  visits  are  on  short 
notice.  The  President,  Vice  President, 
and  visiting  heads  of  foreign  states  or 
foreign  governments  require  Secret 
•    Service  protection.  The  President,  Vice 
President,  and  visiting  heads  of  foreign 
states  or  foreign  governments  arrive  at 
LooBji  International  Airport,  then  transit 
to  locations  throughout  Boston  by  car  or 
boat.  Due  to  the  sensitive  nature  of  these 
visits  a  security  zone  is  needed. 
Standard  security  procedures  are 
enacted  to  ensure  the  proper  level  of 
protection  to  prevent  sabotage  or  other 
subversive  acts,  accidents,  or  other 
activities  of  a  similar  nattue.  In  the  past, 
temporary  security  zones  were 
requested  by  the  U.S.  Secret  Service 
with  limited  notice  for  preparation  by 
the  U.S.  Coast  Guard.  The  proposed 
regulation  would  establish  a  permanent 
four-sector  security  zone  that  could  be 
activated  upon  request  of  the  U.S.  Secret 
Service  pivsuant  to  their  authority 
under  18  U.S.C.  3056.  The  security  zone 
sections  will  be  as  follows: 

Sector  one  will  go  into  effect  15 
minutes  prior  to  the  scheduled  landing 
or  takeoff  of  the  aircraft  carrying  either 
the  President,  Vice  President,  or  visiting 
heads  of  foreign  states  or  foreign 
governments  at  Logan  International 
Airport.  Sector  one  will  preclude  all 
vessels  from  approaching  within  three 
hundred  yards  of  the  Logan 
International  Airport  shoreline,  bound 
on  the  west  by  a  line  drawn  between 
positions  42'22'45"  N,  071»91'05"  W 
and  42»21'48"  N,  071»01'45"  W  (NAD 
1983). 

Sector  two  will  go  into  effect  15 
minutes  before  the  vehicle  carrying 
either  the  President,  Vice  President,  or 
visiting  heads  of  foreign  states  or  foreign 
governments  enters  the  Callahan  Tunnel 
or  Sumner  Tunnel.  Sector  two  will 
preclude  all  vessels  from  entering  an 
area  of  the  main  ship  channel,  Boston 
Inner  Harbor,  fifty  yards  in  all  directions 
fiom  a  point  directly  above  the  Callahan 
Timnel  and  the  Sumner  Tuimel. 

Sector  three  will  go  into  effect  15 
minutes  before  the  vehicle  carrying 
either  the  President,  Vice  President,  or 
visiting  heads  of  foreign  states  or  foreign 
governments  enters  the  Ted  Williams 
Tunnel.  Sector  three  will  preclude  all 
vessels  from  entering  an  area  of  the 
main  ship  channel,  Boston  Inner 
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Harbor,  fifty  yards  in  all  directions  from 
a  point  directly  above  the  Ted  Williams 
Tunnel. 

Sector  four  will  go  into  eff'ect  15 
minutes  before  either  the  President, 
Vice  President,  or  visiting  heads  of 
foreign  states  or  foreign  governments 
board  the  designated  transport  vessel. 
Sector  four  will  preclude  all  vessels 
from  approaching  within  three  himdred 
yards  in  all  directions  from  the 
designated  vessel  transporting  the 
dignitaries  between  Logan  International 
Airport  and  any  location  in  Boston 
Harbor. 

The  activation  of  a  particular  sector  of 
this  security  zone  will  be  announced  via 
Satiety  Marine  Information  Broadcasts 
and  by  locally  issued  notices. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
unnecessary.  The  Coast  Guard 
anticipates  that  this  security  zone  will 
be  activated  on  an  average  of  24  times 
per  year.  Costs  resulting  from  these 
regulations,  if  any,  will  be  minor  and 
have  no  significant  adverse  financial 
effect  on  vessel  operators  as  the 
activation  of  any  one  of  the  sectors  of 
this  security  zone  will  be  of  less  than 
two  hours  duration.  Deep  draft  vessel 
traffic,  Bshing  vessels,  and  tour  boats 
may  experience  slight  delays  in 
departures  or  arrivals,  however,  the 
delays  are  minimal  relative  to  the  highly 
significant  national  seciuity  interest  in 
protecting  the  President,  Vice  President, 
and  visiting  heads  of  foreign  states  or 
foreign  governments  visiting  Boston. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 


Guard  finds  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  _ 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29. 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  an  Environmental  Analysis 
Checklist  are  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  reasons  set  our  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.113,  is  added  to  read  as 
follows: 

§  1 65.1 1 3    Security  Zone:  Dignitary  Arrival/ 
Departure  Logan  international  Airport, 
Boston,  MA 

(a)  Location.  The  permanent  security 
zone  consists  of  four  sectors  that  may  be 
activated  in  part,  or  in  whole,  when  the 
U.S.  Secret  Service  activates  a  Federal 
Protection  Zone  and  requests  a  security 
zone.  These  zones  are  for  the  protection 
of  the  President  and  Vice  President  of 
the  United  States,  as  well  as  visiting 
heads  of  foreign  states  or  foreign 
governments  arriving  at,  or  departing 
fiY)m,  Logan  International  Airport  and  as 
determined  by  the  transit  route  across 
Boston  Harbor,The  security  zone  will 
be  as  follows: 


(1)  Sector  one  vnll  go  into  effect  15 
minutes  prior  to  the  scheduled  landing 
or  takeoff  of  the  aircraft  carrying  either 
the  President,  Vice  President,  or  visiting 
head  of  foreign  states  or  foreign 
governments  at  Logan  International 
Airport.  Sector  one  will  preclude  all 
vessels  from  approaching  within  three 
hundred  yards  of  the  Logan 
International  Airport  shoreline,  bound 
on  the  west  by  a  line  drawn  between 
positions  42»22'45"  N,  O/l'Ol'OS"  W 
and  42''21'48"  N,  071''01'45"  W  (NAD 
1983). 

(2)  Sector  two  will  go  into  effect  15 
minutes  before  the  vehicle  carrying 
either  the  President,  Vice  President,  or 
visiting  heads  of  foreign  states  or  foreign 
governments  enters  the  Callahan  Tunnel 
or  Sumner  Turmel.  Sector  two  will 
preclude  all  vessels  from  entering  an 
area  of  the  main  ship  channel,  Boston 
Inner  Harbor,  fifty  yards  in  all  directions 
from  a  point  directly  above  the  CaHahan 
Tunnel  and  the  Sumner  Tunnel. 

(3)  Sector  three  will  go  into  effect  15 
minutes  before  the  vehicle  carrying 
either  the  President,  Vice  President,  or 
visiting  heads  of  foreign  states  or  foreign 
governments  enters  the  Ted  WilUams 
Tunnel.  Sector  three  will  preclude  all 
vessels  from  entering  an  area  ofjhe 
main  ship  chaimel,  Boston  Inner 
Harbor,  fifty  yards  in  all  directions  from 
a  point  directly  above  the  Ted  Williams 
Tunnel. 

(4)  Sector  four  will  go  into  effect  15 
minutes  before  either  the  President, 
Vice  President,  or  visiting  head  of 
foreign  states  or  foreign  governments' 
board  the  designated  transport  vessel. 
Sector  four  will  preclude  all  vessels 
fit)m  approaching  within  three  hundred 
yards  in  all  directions  frttm  the 
designated  vessel  transporting  either  the 
President,  Vice  President,  or  visiting 
head  of  foreign  states  or  foreign 
governments  between  Logan 
International  Airport  and  any  location 
in  Boston  Harbor. 

(5)  The  activation  of  a  particular 
sector  of  this  security  zone  will  be 
announced  via  Safety  Marine 
Information  Broadcasts  and  by  locally 
issued  notices. 

(b)  Regulations: 

(1)  The  general  regulations  covering 
security  zones  contained  in  33  CFR 
165.33  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
Coast  Guard  patrol  persoimel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  guard.  Upon  being 
hailed  by  a  Coast  Guard  vessel  via  siren, 
radio,  flashing  light,  or  other  means,  the 
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operator  of  a  ve  s  sel  shall  proceed  as 
directed. 

Dated:  Decembpf  11, 1997. 
f.  L.  Grenier, 

Captain,  U.S.  Coc  s  t  Guard,  Captain  of  the 

Port,  Boston,  Massachusetts. 

IFR  Doc.  98-450  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4910-14-M 


ENVIRONMENtAL  PROTECTION 
AGENCY 


40CFRPart52 
[OHIII-lb;  FRL^^7-»J 

Approval  and  Pirbmulgation  of 
Maintenance  PIfn  Revision;  Ohio 

AGENCY:  EnviroiUnental  Protection 
Agency.  i, 

action:  Proposed  rule. 


-ff- 


SUMMARY:  The  UiUted  States 
Environmental  Protection  Agency  is 
proposing  to  approve  a  October  20. 
1997.  request  tf^ta  Ohio,  for  a  State 
Implementation  Plan  maintenance  plan 


revision  for  the  Jefferson  County  ozone 
maintenance  area.  The  maintenance 
plan  revision  allocates  to  the  mobile 
source  emissions  budget  for 
transportation  conformity  a  portion  of 
the  existing  safety  margin.  The  safety 
margin  is  the  difference  between  the 
attainment  inventory  level  of  the  total 
emissions  and  the  projected  levels  of  ihe 
total  emissions  in  the  final  year  of  the 
maintenance  plan. 

DATES:  Written  comments  on  this 
proposed  action  must  be  received  by 
February  9, 1998. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  lUinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hamilton,  Environmental 
Scientist.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 


Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  353-4775. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  requests  are  available  for 
inspection  at  the  following  address: 
(Please  contact  Scott  Hamilton  at  (312) 
353-4775  before  visiting  the  Region  5 
office.)  USEPA  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Nitrogen  oxides.  Transportation 
conformity. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  24, 1997. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  V. 
[PR  Doc.  98-432  Filed  1-7-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
cor^ns  documents  ottier  tt»n  mles  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
aiNngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documerrts  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  dnd  Nutrition  Service;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Request;  Food  Stamp  Nutrition 
Education  Program  Study 

AQBICY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Nutrition  Service's  intention  to  request 
OfBce  of  Management  and  Budget 
approval  of  the  Food  Stamp  Nutrition 
Education  Program  Study. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  March  9, 1998. 
AOOflESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technology.  Comments  may  be 
sent  to:  Steven  Carlson,  Acting  Director, 
Office  of  Analysis  and  Evaluation,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  requests  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  wiU  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  proposed  information 


collection  forms  should  be  directed  to 
Steven  Carlson  (703)  305-2017. 

SUPPI.EMENTARY  INFORMATKM: 

Title:  Food  Stamp  Nutrition 
Education  Program  Study. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
informatioji. 

Abstract:  The  Food  Stamp  Nutrition 
Education  Program  (FSNEPj  is  an 
optional  food  stamp  administrative 
activity  available  to  all  States  under 
Section  11(F)  of  the  Food  Stamp  Act  of 
1977,  7  U.S.C.  2020(f),  with  the  goal  of 
improving  nutrition  education  for  food 
stamp  recipients.  In  fiscal  year  (FY) 
1997,  37  State  Food  Stamp  Agencies 
applied  and  received  approval  for 
Federal  reimbursement  of  nutrition 
education  expenditures.  As  the  number 
of  States  applying  for  food  stamp 
nutrition  education  funds  has  increased 
and  the  breadth  of  their  activities  has 
expanded,  the  Food  and  Nutrition 
Service  (FNS)  would  like  to  maintain 
information  about  the  content  and 
expenditures  of  these  State  activities  in 
a  centralized  location.  Currently  the 
State  plans  for  these  FSNEPs  are  held  at 
FNS  regional  offices  and  FNS  lacks  a 
national  file  or  data-gathering  system  to 
track  and  analyze  State  FSNEP 
activities.  The  purpose  of  this  project  is 
fivefold:  (1)  to  characterize  the  food 
stamp  nutrition  education  activities 
proposed  and  implemented  by  States  in 
FY  1997;  (2)  to  describe  reasons  for  less- 
than-fuU  implementation  of  proposed 
activities;  (3)  to  describe  how  FY  1997 
FSNEP  dollars  were  spent;  (4)  to 
estimate  the  cost-effectiveness  of  the 
FSNEPs,  in  terms  of  the  number  of 
persons  served,  amoimt  of  nutrition 
education  delivered,  and  geographical 
coverage;  and  finally;  (5)  to  create  a 
database  for  FNS  to  use  in  tracking  State 
food  stamp  nutrition  education 
activities  in  the  future. 

Information  for  this  study  will  be 
collected  in  three  stages.  First,  as 
background,  a  content  analysis  of  State 
FY  1997  Nutrition  Education  Plan  (NEP) 
documents  will  be  conducted.  The 
second  stage  of  research  will  involve 
telephone  interviews  with  State  officials 
from  each  of  the  37  States  with  FNS- 
approved  FY  1997  NEPs.  These 
interviews  will  be  conducted  to 
confirm,  update,  and  obtain  missing 
information  abstracted  from  the  NEP 
documents  and  to  compare  proposed 


FSNEP  activities  and  budgets  to 
activities  implemented  and  dollars 
spent.  Copies  of  nutrition  education 
materials  and  curriculum  used  in  State 
FSNEPs  will  be  requested  from  State 
officials.  Data  from  stages  one  and  two 
of  the  research  will  be  entered  into  a 
database  and  included  in  a  final  report 
submitted  to  FNS. 

The  third  stage  of  data  collection  will 
involve  on-site  intwviews  with  one 
local  FSNEP  in  each  of  six  States.  Local 
staff  and  program  recipients  will  be 
interview»d  to  gather  more  detailed 
information  on  how  local  programs 
woric,  including  information  on 
facilitators  and  barriers  to  conducting 
nutrition  education  activities  for  the 
food  stamp  population  and  to 
collaborating  with  other  nutrition 
programs  at  the  community  level. 

Affected  Public:  State  and  local 
govenunoits,  local  private  organizations 
collaborating  with  FSNEP  programs, 
and  recipients  of  food  stamp  nutrition 
education  activities. 

Estimated  Number  of  Respondents: 
For  the  telephone  survey,  an  average  of 
six  State-level  staff  will  respond  from 
each  of  the  37  States  with  approved  FY 
1997  NEPs.  Respondents  from  each  of 
the  States  will  include  one  official  from 
the  State  Food  Stamp  Agency,  and  three 
NEP  administrators  and  two  budget 
officials  fit}m  State-level  FSNEP 
sponsoring  agiancies.  For  the  local  on- 
site  interviews,  an  average  of  nine  key 
informants  will  be  interviewed  in  each 
State.  These  include  one  local  FSNEP 
program  administrator/director,  an 
average  of  two  local  nutrition  education 
program  staff,  one  representative  frt>m  a 
community  agency  that  is  collaborating 
with  the  local  FSNEP,  and  up  to  six 
recipients  of  the  nutrition  education 
activities  who  will  be  interviewed  in  a 
group  setting,  if  practicable. 

Estimated  Time  per  Response: 
Telephone  interviews  with  NEP 
administrators  will  average  one  hour 
each;  telephone  interviews  with  State 
Food  Stamp  Agency  staff  and  budget 
officials  will  average  30  minutes  each. 
On-site  interviews,  whether  conducted 
individually  or  in  group  settings,  will 
last  a  total  of  two  hours  for  each  local 
program  director  and  one  hour  for  each 
of  the  remaining  nine  respondents. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  estimated  total 
annual  burden  of  the  telephone 
interview  data  collection  effort  will  be 
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4.5  hours  per  State,  totaUng  166.5  hours 
of  respondent  time  for  the  37  States.  The 
estimated  total  amiual  burden  of  the  site 
visits  will  be  U  hours  per  site,  totaling 
66  hours  for  ^e  six  site  visits. 

Dated:  December  29, 1997. 
Yv0tte  S.  Jack9«n, 

Acting  Admini^tmtor,  Food  and  Nutrition 
Service. 

[FR  Doc.  98-417  Filed  1-7-98;  8:45  am] 
BILUNQ  COM  *4^^•^) 

DEPARTMEMt  OF  AGRICULTURE 

Agricultural  Raaearch  Servica 

Govemmant  K>wnad  Invantiona 
Available  for  Ucanaing 

agency:  Agricultural  Research  Service. 
USDA.  j  [ 

ACTION:  NotiqB!  of  Government  owned 
inventions  avjaalable  for  Ucensing. 


S.N.  08/906.333.  "Method  of  Using  Bile 
Salts  to  Inhibit  Red  Heat  in  Stored 
Brine-Cured  Hides  and  Skins" 

S.N.  08/915.609.  "Single-Site 
AmpUfication  (SSA)" 

S.N.  98/000.027.  "Soybean— 'Derry* " 

S.N.  98/000.028.  "Soybean— •Donegal* " 

S.N.  98/000.029.  "Soybean— Tyrone' " 

June  Blalock, 

Technology  Licensing  Coordinator. 

[FR  Doc.  98-442  Filed  1-7-98;  8:45  am] 

MLUNQ  CODE  M1(M»-P 


SUMMARY:  Th^iinventions  listed  below 
are  owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Agriculture,  tfad  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFK  404  to  achieve 
expeditious  c<)|nmerciaUzation  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  availa|>le  for  licensing. 
FOR  FURTHER  l>rORMATKM  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to  Junfe  Blalock,  Technology 
Licensing  Coontiinator,  USDA,  ARS, 
OfHce  of  Technology  Transfer,  Room 
415.  Bldg.  005,  BARC-W.  Beltsville, 
Maryland  2O70l5-235O:  telephone:  301- 
504-5989  or  fax:  301-504-5060.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  D.C. 
20231.  I ' 

SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  Ucensing  are: 
S.N.  08/563. 83  j.  "Dietary  Fiber  Gels  for 

Preparing  Calorie  Reduced  Foods" 
S.N.  08/844.274.  "PiggyBac  Transposon- 

Based  Genetfc  Transformation  System 

for  Insects"  1 1 
S.N.  08/844,63(1.  "Bacteriohopanetetrol 

and  Related  It^mpounds  Useful  for 

Modulation  t]|f  Lipoxygenase  Activity 

and  Anti-Inflammatory  Applications" 
S.N.  08/859,30l9,  "Trapping  System  for 

FIjring  Insects" 
S.N.  08/879,560,  "Methods  for 

Separation  of  Wheat  Flour  into 

Protein  and  Starch  Fractions" 
S.N.  08/905,113.  "Novel  Thermostable 

a-L-Arabino&lranosidase  from 

Aureobasidiv^  pullulans" 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0122] 

Propoaad  Collaetion;  Comment 
Request  Entitled  Scope  and  Duration 
of  Contract 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0122). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Scope  and  Duration  of 
Contract.  The  clearance  ciurently 
expires  on  April  30. 1998. 

DATES:  Comments  may  be  submitted  on 
or  before  March  9. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0122, 
Scope  and  Duration  of  Contract,  in  all 
correspondence. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-3  requires 
the  utiUty  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reporting  Burdoi 

PuWic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  5;  total 
annual  responses.  5,000;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hoiu^,  1,250.    . 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows: 

Recordkeepers,  J. 000;  hours  per 
recordkeeper,  1;  and  total  recordkeeping 
burden  hours,  1. 000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW,  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0122,  Scope  and  DuraUon  of 
Contract,  in  all  correspondence. 

Dated:  January  S.  1998. 
Sharon  A.  Kiser, 
FAR  Secretariat. 
(FR  Doc.  98-426  Filed  1-7-98;  8:45  am) 

BILUNQ  CODE  aK0-3«-i> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  9000-0123] 

Proposed  Collection;  Comment 
Request  Entitled  Change  in  Rates  or 
Terms  and  Condltiona  of  Service  for 
Regulated  Services 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0123).. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
Services.  The  clearance  currently 
expires  on  April  30, 1998. 

DATES:  Comments  may  be  submitted  on 
or  before  March  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-1757. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collectioirof  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0123, 
Change  in  Rates  or  Terms  and 
Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-7  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  biuden  is 
estimated  as  follows:  Respondents, 
1.000:  responses  per  respondent,  5;  total 
annual  responses,  5,000;  preparation 
hours  per  response,  15  minutes;  and 
total  response  burden  hours,  1,250. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1.000;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  binden  hours,  1,000. 


Obtaining  Copies  of  Proposab 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037. 1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0123,  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

Dated:  January  5, 1998.        '^ 
Sharon  A.  Kiser, 
FAR  Secretariat. 

|FR  Doc.  98-427  Filed  1-7-98;  8:45  am) 
BIUJNGCOOC  aa20-9«-p 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0124] 

Proposed  Collection;  Comment 
Request  Entitled  Capital  Credits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0124). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Capital  Credits.  The 
clearance  currently  expires  on  April  30, 
1998. 

DATES:  Conunents  may  be  submitted  on 
or  before  March  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0123, 
Change  in  Rates  or  Terms  and 
Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  52.241-13,  Capital 
Credits,  is  designed  to  obtain  an 
accounting  of  Capital  Credits  due  the 
Government  when  the  Government  is  a 
member  of  a  cooperative. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hoiu-s  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  biuden  is 
estimated  as  follows:  Respondents,  450; 
responses  per  respondent,  1;  total 
annual  responses,  450;  preparation 
hours  per  response,  2;  and  total 
response  burden  hours.  900. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers. 
450;  hours  per  recordkeeper.  1;  and  total 
recordkeeping  burden  hoius.  450. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0124, 
Capital  Credits,  in  all  correspondence. 

Dated:  January  5, 1998. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 
[PR  Doc.  98-428  Filed  1-7-98;  8:45  am] 

BHJJNQCOOE  6B2I>  34  P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  9000-0125] 

Proposed  Collection;  Comment 
Request  Entitled  Written  Refusal  of  a 
Utility  Supplier  to  Execute  a  Utility 
Contract 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0125). 


UMI 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  requ^t  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Written  Refusal  of  a  Utility 
Supplier  to  Eb(^cute  a  Utility  Contract. 
This  clearance  currently  expires  on 
April  30.  1998. 

DATES:  Comments  may  be  submitted  on 
or  before  Manih  9. 1998. 
FOR  FURTHER  INN)RMATI0N  CONTACT:  Paul 
Linfield,  Fedefpl  Acquisition  Policy 
Division,  GSAj  (202)  501-1757. 
ADDRESSES:  Cotnments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection!  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.Room  10102.  NEOB. 
Washingtcoi,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  Oh^B  Control  No.  9000-0125, 
Written  Refusal!  of  a  Utility  Supplier  to 
Execute  a  Util^^  Contract,  in  all 
correspondenda. 

SUPPLB«ENTARlr!  INFORMATION: 

A.  Purpose        ; 

The  Federal  Requisition  Regulation 
requires  that  contracts  comply  with  the 
applicable  Fedwal  laws  and  the  relevant 
parts  of  the  FA|t.  The  written  and 
definite  refusal  by  a  utility  supplier  to 
execute  a  tendated  contract  (41.202(c)) 
is  intended  to  i|qentify  those  suppliers 
who  refuse  to  do  so  and  the  rationale  of 
the  supplier  for  Infusing. 

B.  Annual  Replirting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  houii^per  response,  including 
the  time  for  rev{l^wing  instructions, 
searching  exist|iig  data  sources, 
gathering  and  nbkintaining  the  data         * 
needed,  and  conipleting  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  50; 
responses  per  r^jpondent,  1;  total 
annual  responses,  50;  preparation  hours 
per  response.  .30;  and  total  response 
burden  hours,  ^i. 

Obtaining  Copi^  of  Proposals: 

Requester  may;  obtain  copies  of  the 
justification  fi-oW  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW, 
Washington.  DC  ^0405,  telephone  (202) 
501-4755.  Pleasia  cite  0MB  Control  No. 
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9000-0125,  Written  Reftisal  of  a  UtiUty 
Supplier  to  Execute  a  Utility  Contract, 
in  all  correspondence. 

Dated:  January  S,  1998. 
Sharon  A.  Kiser, 
FAR  Secretariat. 
IFR  Doc.  98-429  Filed  1-7-98;  8:45  am) 

BILUNO  CODE  aS20-a4-P 


DEPARTMENT  OF  DEFENSE 

Office  of  tile  Secretary 

SutHnission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Non  Prior  Service  and  Prior 
Service  Accessions;  AETC  Forms  1319, 
1325.  and  1419;  OMB  Number  0701- 
0079. 
Type  of  Request:  Reinstatement. 
Number  of  Respondents:  108,500. 
Responses  Per  Respondent:  1. 
Annual  Responses:  108,500. 
Average  Burden  Per  Response:  49 
minutes  (average). 
Annual  Burden  Hours:  88,165. 
Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  recruiters  to  determine  applicant 
qualifications.  Respondents  are  civilian 
non  prior  and  prior  service  personnel 
applying  for  enlistment  into  the  Air 
Force  as  enlisted  members.  The 
completed  forms  are  used  by  the 
recruiter  to  establish  eligibility  status  of 
applicants  and  determine  what 
additional  forms  are  needed  to  obtain 
the  required  information.  Information 
from  the  interview  will  determine  if 
additional  documents  on  law  violations, 
citizenship  verification,  and  education 
are  needed.  Applicants  who  have 
reached  a  certain  age,  marital  status  or 
classification  are  required  to  submit 
financial  information. 

Affected  Public:  Individuals  or 
households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
reconmiendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DOD.  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 


DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  2. 1998. 
I~M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  ofDefense. 

(PR  Dcx:.  98-412  Filed  1-7-98;  8:45  am] 

BIUJWO  0006  SOOO-M  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sut>mi8Sion  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Health  Professions  Accession 
Forms;  AETC  Forms  1402, 1437;  OMB 
Number  0701-0078. 
Type  of  Request:  Reinstatement. 
Number  of  Respondents:  3,600. 
Responses  Per  Respondent:  1. 
Annual  Responses:  3.600. 
Average  Burden  Per  Response:  1  hour. 
Annual  Burden  Hours:  3,600. 
Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  processing 
of  health  profession  applicants  applying 
for  a  commission  in  the  United  States 
Air  Force.  Respondents  are  civiUan 
candidates  applying  for  a  commission  as 
healthcare  officers.  These  forms  provide 
pertinent  information  to  facilitate 
selection  of  candidates  for  a 
commission. 

Affected  Public:  Individuals  or 
households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  G. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
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be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  31. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  98-414  Filed  1-7-98;  8:45  am] 

BILLMQ  CODE  5000-«1-M 

DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0M6  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Officer  Training 
School  (OTS)  Accession  Forms;  AETC 
Forms  1413, 1422;  OMB  Number  0701- 
0080. 

T>7>e  o/flequesf;  Reinstatement. 

Number  of  Respondents:  2,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  2,000. 

Average  Burden  Per  Response:  1.25 
hours. 

Annual  Burden  Hours:  2,500. 


Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  processing 
of  Officer  Training  School  applications 
for  commissioning  in  the  United  States 
Air  Force.  Respondents  are  civilian 
candidates  applying  for  commissioning 
as  line  officers.  These  forms  provide 
pertinent  information  to  facilitate 
selection  of  candidates  for  a  commission 
by  an  Officer  Selection  Board. 

Affected  Public:  hidividuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  (^ligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jeff'erson  Davis  Highway,  Suite 
1204,  Arhngton,  VA  22202-4302. 

Dated:  December  31, 1997. 
L.M.  B3niu]n, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  98-416  Filed  1-7-98;  8:45  am) 

BH.LJNQ  CODE  S00O-41-M 


DEPARTMENT  OF  DEFENSE 
Office  of  tlie  Secretary 

[Transmittal  No.  98-23] 

36(b)(1 )  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Seciuity  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  J.  Hurd,  DSAA/COMPT/RM,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  die  House  of 
Representatives,  Transmittal  98-23, 
with  attached  transmittal,  poficy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  December  31, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNQ  CODE  5C00  0«  M 


UMI 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  bC  20301-2800 


Bonoitabl*  Vmwt  Oiagrlch 
Sp«ak«r  of  thm  Banxmm  of 

Washington,   D.C.      20515-6501 


23  DEC  1997 

In  r«ply  rttf«r  tot 
Z-57825/97 


Pur«u«nt  to  thm   rsporting  r«qulr«Mntfl  of  Section  36(b)(1)  of 
thm  M^  Export   Control  Act,  «•  aro  forwarding  harowith 
Tran^ttal  Nd.  98-23,  concamlng  tha  Dapartaant  of  tha  Air 
Porcf'a  propoaad  I.attar(a)  of  Offar  and  Accaptanca  (LOA)  to  l.raal 
for  dsfansa  articlas  and  aarvicas  aatiaatad  to  coat  $41  million 
Soon  aftar  thia  lattar  ia  dalivarad  to  your  offica,  «a  plan  to  * 
notlify  tha  naws  aadia. 


hm   raquaatad  in  a  briafing  with  SRFC  ataff ara  on  Dacaabar  19, 
\   attachad  ia  a  lattar  providad  by  Loclchaad  Martin  on  tha 
iapor:anca  of  tha  racasa  notification. 


1997 


Sincaraly, 


<^ 


Same  Itr  to: 


KOitMMcKato 
Acting  OlrMor 


Ke^'^SSiit^L^"  international  Relations 
qI«*?!  Committee  on  Appropriations 
u!   *^^°™?^^^*«  °n  Foreign  Relations 
House  committee  on  Nationll  Security 
Senate  Committee  on  Azmed  Services 
House  Committee  on  Appropriations 
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TrazmdLttal  No.  98-23 

Notice  o£  Proposed  Issuance  of  Iistter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:   Israel 


Total  Bsti»ated  Value: 
Major  Defense  Equipnent* 
Other 
TOTAL 


$  29  million 
$  12  Million 
$  41  million 


(iii)   Description  of  Articles  or  Services  Offered: 

Forty-five  AaM-142D  air-to-ground  missiles  without  data 
links  (including  37  with  Z-seeker  heads  and  eight  without 
seeker  heads),  containers,  spare  and  repair  parts, 
publications  and  technical  data,  U.S.  Government  and 
contractor  technical  and  logistics  personnel  services  and 
other  related  elestents  of  program  support.   This  proposed 
sale  includes  production  start-up  stq^port  for  POSUS,  a 
Joint  Venture  between  Lockheed-Martin  Electronics  and 
Missiles  of  Orlando,  Florida,  and  Raphael  of  Israel. 

(iv)'   Military  Department:  Air  Force  (YEP) 

(▼)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid:   None 


(▼i)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


(▼ii)    Date  Report  Delivered  to  Congress:   23  DEC  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JU8TIFICXTI0W 


laraal  -  A0M-142P  Alr-to-orouad  lli»«ll»« 


Thtt  Q0vxjamat   of  lsra«l  has  raguastad  a  posaibla  sala  of  45 
AaN-148D  alr-to-grouBd  Blasllaa  without  data  links  (including  37 
with  ^^saakar  haads  and  aight  without  saakar  haads),  containars, 
spara  |«jid  repair  parts,  publications  and  tachnical  data,  U.S. 
Oovarxiiiant  and  contractor  tachnical  and  logistics  parsonnal 
sarvic|#s  and  othar  ralatad  alaaants  of  program  support.  This 
proposed  sala  includas  production  start-up  support  for  P08US,  a 
Joint  Vantura  batwaan  Lockhaad-Martin  Slactronics  and  Missilas  of 
Orlandb,  Florida,  and  Raphaal  of  Israal.  Tha  astiawtad  cost  is 
$41  ai^ion. 

This  p^oposad  sala  will  contributa  to  tha  foraign  policy  and 
nation^il  sacurity  of  tha  Itaitad  Statas  by  halping  to  ii«>rova  tha 
sacurity  of  a  f  riandly  country  iriiich  has  baan  and  continuas  to  ba 
an  in^0rtant  forca  for  political  stability  and  acononic  prograss 
in  thd  Middla  " — *- 


This  pl^oposad  sala  of  tha  AaM-142D  missilas  will  allow  Zsraal  an 
incraa|$ad  capability  to  targat,  strika,  and  dastroy  high-valua  and 
hardaiM/buriad  targats.   Zsraal,  idiich  alraady  has  AaN-142D  air- 
to-ground  missilas  in  its  invantory,  will  hava  no  difficulty 
absorbing  thasa  missilas. 

Tha  proposad  sala  of  this  aguipnant  and  support  will  not  af fact 
tha  ba#ic  military  balanca  in  tha  ragion. 

Tha  principal  contractors  will  ba  Lockhaad-Nartin  Slactronics  and 
Missilas  of  Orlando,  Florida,  and  Raphaal  of  Israal.  Thara  ara  no 
of  f  sat  agraamants  proposad  to  ba  antarad  into  in  connaction  with 
this  potential  sala. 


laplamantation  of  this  proposad  sala  will  raquira  tha  assignment 
of  app|7oximataly  12  to  15  U.S.  Gorammant  parsonnal  and  contractor 
raprasantativas  in-country  for  periodic  visits  up  to  three  years. 

There  ^11  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Transmittal  No.  98-23 

Notica.  of  Proposad  Issuanca  of  Lattar  of  Of far 

Pursuemt  to  Sactlon  36(b)(1) 

of  tha  Arms  Export  Control  Act 

Annax 
Itam  NO.  vi 


Sanaltivlty  of  Tachnologyt 


1.  Tha  AGN-142  stand-off  air-to-ground  missila 
hardwara  and  softwara  contain  tha  following  sansitlva  tachnologias 
^dxich  ara  classifiad  Conf  idantial  t  aiissila  saakar  hardwara,  ranga 
capability,  dUita  link  capabilitias  and  laimch  softwara  (guldanca 
algorithms) . 

2.  If  a  tachnologicailly  advancad  advarsary  wara  to 
obtain  knowladga  of  tha  spacif ic  hardwara  and  softwara  involvad  in 
this  sala,  tha  infonnation  could  ba  usad  to  davalop 
countarmaasuras  or  systems  which  could  raduca  waai>on  system 
affactivanass  or  ba  usad  in  tha  davalopmant  of  a  system  with 
similar  or  advanced  capabilitias. 

3.  A  determination  has  been  made  that  tha  recipient 
country  can  provide  substantially  tha  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  98-413  Filed  1-7-98:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defenee 

Ballistic  MissMe  Defense  Advisory 
Committee;  Notice  of  Advisory 
Committee  Meeting 

summary:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Conunittee  will  meet  in 
closed  session  at  Eglin  Air  Force  Base. 
Ft.  Walton  Beach,  Florida,  on  January 
27-28, 1998. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Daputy  Secretary  of 
Defense,  throufi|i  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordanoB  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  by 
5  U.S.C,  Appendix  n,  it  is  hereby 
determined  ihaA  this  BMD  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l),  and  that 
accordingly  this,  meeting  will  be  closed 
to  the  pubUc.     I 

Dated:  DecemblBl  31 .  1997. 
Linda  M.  Bymun^ 

OSD  Federal  Re^titer  Liaision  Officer. 
Department  ofD^nse. 

{FROoc  98-415  Filed  1-7-98;  8:45  am] 

MLUNQ  OOOE  SO0O-O«-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER97-4730-000] 

Alpha  Energy  Coiporatlon;  Notice  of 
Issuance  of  Oniler 

January  2, 1998.     I 

Alpha  Enei^  Corporation  (Alpha) 
submitted  for  fili^  a  rate  schedule 
under  which  Alpfaua  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Alpha  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Alpha 
requested  that  U^a  Commission  grant 
blanket  approval  limder  18  CFR  Part  34 
of  all  futiu*  issuances  of  securities  and 
assumptions  of  liabihty  by  Alpha. 

On  December  18, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  RatejApplications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  |3|lanket  approval  of 
issuances  of  seaii  ities  or  assumptions  of 


Uability  by  Alpha  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Alpha  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
habilities  as  a  guarantor,  indorser, 
siuaty,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  die  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Alpha's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
20, 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

David  P.  Boo^gen, 
Acting  Secretary. 

IFR  Doc  98-398  Filed  1-7-98;  8:45  am] 
BHXMQ  CODE  SnT-OI-M 


Southern  California  Edison.  Alta  Power 
states  thaf  it  will  be  engaged  directly,  or 
indirectly  through  one  or  more  affiUates, 
as  defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  o%vning  and/or  operating,  an  interest 
in  an  eligible  facility  and  selling  electric 
energy  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  fife  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23, 1998,  and  must  be  served  on 
AppUcant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  BoetsBfs, 
Acting  Secretary. 

[PR  Doc.  98-396  Filed  1-7-98;  8:45  am] 
■UJNQ  OOOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  EQ9a-26-000] 

Alta  Power  Generation,  \JL.C.;  Notice 
of  Application  for  Detennination  of 
Exempt  Wholesale  Generator  Status 

January  2, 1998. 

Take  notice  that  on  December  23, 
1997,  Alta  Power  GeneraUon,  L.L.C. 
(Alta  Power),  with  its  principal  office  at 
c/o  Houston  Industries  Power 
Generation,  Inc.,  1111  Louisiana,  16th 
Floor,  Houston,  TX  77002,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
die  Commission's  Regulations.  Alta 
Power  states  that  it  is  a  wholly  owned 
subsidiary  of  Houston  Industries  Power 
Generation,  Inc.,  tmd  an  indirect 
subsidiary  of  Houston  Industries 
Incorporated.  Alta  Power  has  acquired 
the  Cool  Water  Generating  Station  in 
Daggett,  California  at  auction  from 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  EQ9a-27-000I 

Berkshire  Power  Company  LLC;  Notice 
of  Application  for  Detennination  of 
Exempt  Wholesale  Generator  Status 

January  2, 1998. 

Tak»  notice  that  on  December  23, 
1997,  Berkshire  Power  Company  LLC, 
200  High  Street,  Boston,  Massachusetts 
02110,  filed  with  die  Federal  Eneigy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  is  a 
Massachusetts  limited  liability  company 
that  proposes  to  construct  and  own  a 
two  hundred  seventy-two  (272) 
megawatt  natural  gas-fired  electric 
generation  facility,  including  ancillary 
and  appurtenant  structures,  on  a  site  in 
the  town  of  Agawam,  Massachusetts. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
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the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23. 1998,  and  must  be  served  on 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers,  " 

Acting  Secretary. 
(FR  Doc.  98-397  Filed  1-7-98:  8:45  am] 

BIUMQ  COOC  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-701-000] 

California  Polar  Power  Brokers,  L.LC.; 
Notice  of  Issuance  of  Order 

January  2, 1998. 

Cahfomia  Polar  Power  Brokers,  L.LC. 
(California  Brokers)  submitted  for  filing 
a  rate  schedule  under  which  California 
Brokers  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  California  Brokers  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  California 
Brokers  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assiunptions  of  liability 
by  California  Brokers. 

On  December  29, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  California  Brokers  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  California  Brokers  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 


applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  California  Brokers' 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  January 
28, 1998.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

David  P.  Boergen, 
Acting  Secretary. 

(PR  Doc.  98-402  Filed  1-7-98;  8:45  am] 
BiLLMQ  oooe  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguHory 
Commission 

[Docket  No.  CP98-162-00(q 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanlcet 
Authorization 

January  2, 1998. 

Take  notice  that  on  December  24, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  El  Paso,  Texas 
79978-1492,  filed  in  Docket  No.  CP98- 
162-000  a  request  pursuant  to 
§§  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216(b))  for  authorization  to  abandon 
in  place  the  Loop  Line  &t)m  Tucson- 
Phoenix  "A"  Line  to  East  Tucson  Power 
Plant  No.  4  (Line  No.  2090)  located  in 
Pima  County,  Arizona,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000,  piu^uant  to  Section  7(b) 
of  the  Natiu^l  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  Line  No.  2090, 
which  was  placed  in-service  in  May, 
1968,  is  an  approximately  171  foot  long 
loop  line  interconnecting  El  Paso's  10- 
3/4"  O.D.  Tucson-Phoenix  "A"  Line 
with  the  East  Tucson  Power  Plant  No. 
4.  El  Paso  states  that  Southwest  Gas 
Corporation  (Southwest),  formerly 
Tucson  Gas  &  Electric  Company  (TG&E), 
the  only  customer  served  through  these 
facilities,  by  letter  dated  November  19, 
1996,  to  El  Paso  requested  abandonment 
of  Line  No.  2090.  El  Paso  notes  that  it 
then  purged,  capped,  and  isolated  the 


loop  line.  El  Paso  contends  that -the 
isolation  of  Line  No.  2090  has  not 
resulted  in  a  change  in  service,  does  not 
affect  its  ability  to  perform  its 
obligations  under  its  Transportation 
Service  Agreement  with  Southwest,  nor 
has  it  adversely  impacted  El  Paso  or  its 
customers  in  any  manner. 

Line  No.  2090  was  originally 
constructed  to  accommodate  the  need 
for  additional  fuel  at  the  electric  power 
generation  to  serve  the  growing 
population  in  the  Tucson  area.  El  Paso 
states  that  the  projected  need  for  -. 
additional  volimies  of  gas  for  increased 
electric  generation  did  not  materialize, 
making  Line  No.  2090  unnecessary.  El 
Paso  states  that  it  has  provided  written 
notification  of  the  abandonment  to  the 
Arizona  Corporation  Commission. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu^  Gas  Act. 
David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  98-391  Filed  1-7-98;  8:45  am) 
WLUNG  CODE  f717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-163-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  2, 1998. 

Take  notice  that  on  December  24, 
1998.  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  El  Paso,  Texas 
79978,'  filed  in  Docket  No.  CP98-163- 
000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  certificate 
antl  to  continue  the  operation  of  an 
existing  delivery  point,  installed  imder 
Section  311(a)  of  the  Natural  Gas  Policy 
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Act  (NGPA).  under  El  Paso's  blanket 
certificate  issuUi  in  Docket  Nos.  CP82- 
435-000  and  0*88-433-000,  pursuant 
to  Section  7  of  the  Natural  Gas  Act 
(NGA),  all  as  n|^re  hilly  set  forth  in  the 
request  that  is  Oh  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso's  request  for  authorization 
states  that  on  January  3i.  1997,  El  Paso 
modified  the  easting  DoUarhide  Plant 
Meter  Station  frbm  a  receipt  point  to  a 
deUvery  point  under  Section  311(a)  and 
since  then  has  exclusively  used  this 
meter  for  the  transportation  and 
delivery  of  natural  gas  under  Part  284, 
Subpart  B  of  thia  Commission's 
Regulations.  El  i  Paso  beUeves  that 
certification  of  the  DoUarhide  Plant 
Meter  Station,  ]0cated  in  Andrews 
County,  Texas  bursuant  to  Section 
157.212  of  the  qommission's 
Regulations  vidll!  allow  the  DoUarhide 
Plant  Meter  Station  to  be  used  more 
flexibly  and  with  fewer  restrictions, 
and,  thus,  is  net  Bssary  and  in  the  public 
interest.  | 

EI  Paso  states!  ^Bt  the  continued 
operation  of  th^  iaxisting  DoUarhide 
Plant  Meter  Station  under  the  NGA  is 
not  prohibited  by  El  Paso's  existing 
tariff.  El  Paso  further  states  that  it  has 
sufficient  capaOity  to  accomplish  the 
deliveries  of  the  requested  gas  volumes 
without  detriment  or  disadvantage  to  El 
Paso's  other  cummers. 

The  request  further  states  that  El 
Paso's  environmental  analysis 
appUcable  to  the  Section  311(a) 
modification  of  the  DoUarhide  Plant 
Meter  Station  supports  the  conclusion 
that  the  construtiion  and  requested 
continued  oper^tjion  of  the  DoUarhide 
Plant  Meter  Station  was  not  and  will  not 
be  a  major  Fede)^l  action  significantly 
affecting  the  huhian  environment. 

Any  person  o^  the  Commission's  staff 
may,  within  45  diays  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the        * 
Commission's  P^edural  Rules  (18  CFR 
385.214]  a  motit^^  to  intervene  or  notice 
of  intervention  a^d  piusuant  to  Section 
157.205  of  the  Ri^gulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  aUowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  u  an  application  for 


authorization  puirsuant  to  Section  7  of 

the  Natvuul  Gas  Act. 

David  P.  Boergeis, 

Acting  Secretary. 

IFR  Doc.  98-392  Filed  1-7-98;  8:45  am] 

BILXJNG  OOOE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docks!  No.  ER98-753-000] 

Energy  Sales  Network.  Inc.;  Notice  of 
Issuance  of  Order 

January  2, 1998. 

Energy  Sales  Network,  Inc.  (Energy 
Network)  submitted  for  fiUng  a  rate 
schedule  under  whidi  Enei^gy  Network 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Energy  Network  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Enei^gy  Netwoik  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
'  future  issuances  of  securities  and 
assumptions  of  liabiUty  by  Energy 
Network. 

On  January  2, 1998,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Uability  by  Energy  Network  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Energy  Network  is 
authorized  to  issue  seouities  and 
assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  secxuity  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
appUcant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Energy  Network's  issuances 
of  securities  or  assumptions  of  liabiUty. 


Notice  is  hereby  given  that  the 
deadline  for  fiUng  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  2, 1998.  Copies  of  the  full  text 
of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington.  D.C. 
20426. 

David  P.  Boergen, 
Acting  Secretary. 
[PR  Doc.  98-388  Filed  1-7-98;  8:45  am] 

nUMQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  EQ98-2S-000] 

Mountain  Vista  Power  Generation. 
LLC;  Notice  of  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

January  2, 1998. 

Take  notice  that  on  December  23, 
1997,  Mountain  Vista  Power  Generation, 
L.L.C.  (Moimtain  Vista),  with  its 
principal  office  at  c/o  Houston 
Industries  Power  Generation,  Inc.,  1111 
Louisiana,  16th  Floor,  Houston,  TX 
77002,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  appUcation  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations.  Moimtain 
Vista  is  a  wholly  owned  subsidiary  of 
Houston  Industries  Power  Generation, 
Inc.,  and  an  indirect  subsidiary  of 
Houston  Industries  Incorporated. 
Mountain  Vista  has  acquired  the 
Etiwanda  Generating  Station  in  Rancho 
Cucamonga,  California  at  auction  from 
Southern  Califonua  Edison.  Mountain 
Vista  states  that  it  will  be  engaged 
directly,  or  indirectly  throu^  one  or 
more  affiUates,  as  defined  in  Section 
2(a)(ll)(B)  of  PUHCA.  and  exclusively 
in  the  business  of  owning  and/or 
operating,  an  interest  in  an  eligible 
facihty  and  selling  electric  energy  at 
wholmale. 

Any  person  desiring  to  be  heard 
concerning  the  appUcation  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  Umit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  appUcation.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23, 1998.  and  must  be  served  on 
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Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  98-395  Filed  l-7-«8;  8:45  am) 
BIUMQ  OOOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9e-«22-000] 

North  Star  Power  Marketing,  LLC; 
Notice  of  issuance  of  Order 

January  2, 1998. 

North  Star  Power  Marketing,  L.L.C. 
(North  Star)  submitted  for  filing  a  rate 
schedule  under  which  North  Star  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  North 
Star  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
North  Star  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  seciuities  and  assiunptions 
of  UabiUty  by  North  Star. 

On  Decemoer  24,  1997.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
hability  by  North  Star  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  North  Star  is  authorized  to 
issue  securities  and  assume  obUgations 
or  liabihties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  [Hivate  interests  will  be 
adversely  affected  by  continued 
approval  of  North  Star's  issuances  of 
securities  or  assumptions  of  hability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
23, 1998.  Copies  of  the  fiiU  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street,  N.E.  Washingtdn,  D.C. 
20426. 

David  P.  Boergera, 
Acting  Secretary. 
(FR  Doc.  98-400  Jiled  1-7-98;  8:45  am] 

BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Na  EQ08-23-OOOI 

Ocean  Vista  Power  Generation,  LLC; 
Notice  of  Application  for  Determination 
of  Exempt  Wholesale  Generator  Status 

January  2, 1998. 

Take  notice  that  on  December  23. 
1997,  Ocean  Vista  Power  Generation, 
L.LC.  (Ocean  Vista),  with  its  principal 
office  at  c/o  Houston  Industries  Power 
Generation,  Inc.,  1111  Louisiana,  16th 
Floor,  Houston,  TX  77002,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  Ocean 
Vista  is  a  wholly  owned  subsidiary  of 
Houston  Industries  Power  Generation, 
Inc.  and  an  indirect  subsidiary  of 
Houston  Industries  Incorporated.  Ocean 
Vista  has  acquired  the  Mandalay 
Generating  Station  in  Oxnard,  California 
at  auction  from  Southern  California 
Edison.  Ocean  Vista  states  that  it  will  be 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates,  as  defined  in 
Section  2(a)(ll)(B)  of  PUHCA,  and 
exclusively  in  the  business  of  owning 
and  or/operating,  an  interest  in  an 
eligible  facility  and  selling  electric 
energy  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  appUcation  for  exempt 
wholesale  generator  status  should  file  a' 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  apphcation.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23, 1998  and  must  be  served  on 
Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergen, 

Acting  Secretary. 

[FR  Doc.  98-393  Filed  1-7-98;  8:45  am) 

BHXINQ  0006  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  EQ98-24-O0OI 

Oeste  Power  Generation,  LLC;  Notice 
of  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

January  2, 1998. 

Take  notice  that  on  December  23, 
1997,  Oeste  Power  Generation,  L.LC. 
(Oeste  Power),  with  its  principal  office 
at  c/o  Houston  industries  Power 
Generation.  Inc..  1111  Louisiana,  16th 
Floor,  Houston  TX  77002.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  Oeste 
Power  is  a  wholly  owned  subsidiary  of 
Houston  Industries  Power  Generation, 
Inc.,  and  an  indirect  subsidiary  of 
Houston  Industries  Incorporated.  Oeste 
Power  has  acquired  the  Ellwood  Energy 
Support  Facility  in  Goleta.  California  at 
auction  fit>m  Southern  California 
Edison.  Oeste  Power  states  that  it  will 
be  engaged  directly,  or  indirectly 
through  one  or  more  affiliates,  as 
defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  and  or/operating  an  interest 
in  an  eligible  facility  and  selUng  electric 
energy  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  apphcation  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Conmiission,  888  First  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
January  23, 1998,  and  must  be  served  on 
AppUcant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Coimnission  and  are 

available  for  pubUc  inspection. 

David  P.  Boerga^ 

Acting  Secretary^  j 

JFR  Doc  98-394  piled  1-7-98;  8:45  am] 

BNJJNO  CODE  triT-iQI-M 

J 

DEPARTMEN1]6f  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  Na  ER9M47-000] 

Panda  Ponver  Corporation;  Notice  of 
Issuance  of  Order 

January  2, 1998.  1 1 

Panda  Power  Corporation  (Panda) 
submitted  for  filing  a  rate  schedule 
under  which  Pasda  will  engage  in 
wholesale  elective  power  and  energy 
transactions  as  ^marketer.  Panda  also 
requested  waiv0r  of  various  Commission 
regulations.  In  particular,  Panda 
requested  that  wfi  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Panda. 

On  December  22, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  OfBce  of 
Electric  Power  l(bgulation.  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  persoa  desiring  to  be  heard 
or  to  protest  thei  blanket  approval  of 
issuances  of  secMrities  or  assumptions  of 
liability  by  Panc^i  should  file  a  motion 
to  intervene  or  j^rotest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accord^ce  with  Rules  211 
and  214  of  the  C!<immission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).     I 

Absent  a  requp^t  for  hearing  within 
this  period.  Panda  is  authorized  to  issue 
secimties  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  othen^se  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuancje  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  sppUcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  priva|4  interests  will  be 
adversely  affected  by  continued 
approval  of  Panda's  issuances  of 
seciuities  or  assumptions  of  liabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filiii^  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
21, 1998.  Copies  of  the  full  text  of  the 


order  are  available  fit>m  the 

Commission's  Public  Reference  Branch, 

888  First  Street,  N.E.  Washington.  D.C 

20426. 

David  P.  Boergera.. 

Acting  Secretary. 

(PR  Doc.  98-399  Filed  1-1-98;  8:45  am] 

BiujNQ  CODE  a^^^«i-la 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  Na  CP97-723-001] 

Southern  Natural  Gas  Company; 
Notica  of  Application 

January  2, 1998. 

Take  notice  that  on  December  29, 
1997.  Southern  Natural  Gas  Company 
(Southern),  Post  OCBce  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP97-723-001  an 
application,  pursuant  to  Section  7(c)  of 
the  Natiu-al  Gas  Act,  for  a  certificate  of 
pubhc  convenience  and  necessity 
authorizing  it  to  construct  and  operate 
replacement  facifities,  all  as  more  fiilly 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubhc  inspection. 

On  September  3, 1997,  Southern  filed 
pursuant  to  §  157.208  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  replace  and  relocate  a  portion  of  its 
North  Main  Line,  North  Main  Loop  Line 
and  Second  North  Main  Line,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000.  Specifically,  Southern 
proposed  to  relocate  certain  faciUties  in 
order  to  remove  its  system  fitim  the 
threat  of  soil  subsidence  which  could 
occiu  as  a  result  of  long-wall  coal  seam 
mining.  Southern  had  stated  that  it 
would  replace  and  relocate  certain 
sections  of  its  22-inch  North  Main  Line, 
24-inch  North  Main  loop  Line  and  24- 
inch  Second  North  Main  Line  fadUties 
in  Jefferson  County,  Alabama,  and  that 
there  would  be  no  adverse  impact  to 
firm  deliveries. 

Southern,  using  historical  cost  data 
for  similar  construction  projects, 
estimated  the  total  cost  to  be  $17.7 
million.  However,  on  November  24, 
1997,  because  of  the  increased  cost  of 
directional  driUing,  Southern  received  a 
higher  than  originally  expected  bid  for 
construction  services,  increasing  the 
total  project  cost  to  $20.1  million  which 
cost  exceeds  the  amount  under 
§  157.208  project  Umits.  Accordingly, 
Southern  requests  in  Docket  No.  CP97- 
723-001,  either  a  waiver  of  the  project 
cost  limits  of  §  157.208  or  an  expedited 
certificate  under  Section  7(c)  so  that 


construction  can  begin.  Southern  states 
that  it  requested  and  received  clearance 
letters  &t>m  the  Alabama  State  Historic 
Preservation  Officer  and  the  U.S.  Fish 
and  Wildhfe  Service  for  the 
construction  of  this  project. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  widi  reference  to  said 
appUcation  should  on  or  before  January 
7, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211} 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedtue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergen, 
Acting  Secretary. 

(PR  Doc.  98-389  Filed  1-7-98;  8:45  am] 
BIUJNQ  COOE  tnr-oi-M 
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DEPARmENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlselon 

[Dodiet  Na  CP98-157-OO0I 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

January  2, 1998. 

Take  notice  that  on  December  22, 
1997,  Williams  Natural  Gas  Company 
tWNG).  One  Williams  Center.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP98-157-000,  a  request,  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212),  for  authorization  to  utiUze 
faciUties  originally  installed  for  the 
deliverv  of  NGPA  Section  311 
transp(frtation  to  The  Quintin  Little 
Company,  Inc.  (Little)  in  Carter  Coimty, 
Oklahoma,  for  purposes  other  than 
NGPA  Section  311  transportation,  under 
WNG's  blanket  certificate  authorization 
issued  in  Docket  No.  CP82-4  79-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  asserts  it  began  deUvering  gas  to 
Little  through  the  Section  311  facilities 
on  December  2. 1997,  with  the  initial 
delivery  being  390  Dth.  Little  estimates 
the  peak  day  requirement  will  be 
approximately  800  Dth  with  an  annual 
volume  of  144.000  Dth  and  will  remain 
relatively  constant. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accompUsh 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers.  WNG  indicates  the  cost  to 
construct  the  facilities  was  $35,500. 
which  was  reimbursed  by  Little.  WNG 
has  sent  a  copy  of  this  request  to  the 
Oklahoma  Corporation  Commission. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efliactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fifing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natiual  Gas  Act 

Dand  P.  BoOTgon. 

Acting  Secretary. 

(FR  Doc.  98-390  Filed  1-7-98;  8:45  am) 

BCUNQ  OOOE  (TIT-AI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctwt  Na  ERM-«8»-000] 

Zapco  Power  Marketers,  Inc.;  Notice  of 
Issuance  of  Order 

January  2, 1998. 

Zapco  Power  Marketers,  Inc.  (Zapco) 
submitted  for  filing  a  rate  schedule 
imder  which  Zapco  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Zapco  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Zapco 
requested  that  Uie  Commission  grant 
blanket  approval  tmder  18  CFR  Part  34 
of  all  futiue  issuances  of  securities  and 
assumptions  of  liabiUty  by  Zapco. 

On  December  29, 1997,  pursuant  to 
delegated  authority,  the  Directs, 
Division  of  Rate  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabiUty  by  Zapco  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Zapco  is  authorized  to  issue 
secimties  and  assiune  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
seciirity  of  another  person;  provided 
that  such  issuance  or  assiunption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Zapco's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
28, 1998.  Copies  of  the  full  text  of  the 


order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

David  P.  Booffin, 

Acting  Secretary. 

(FR  Doc.  98-401  Filed  1-7-98;  8:45  am] 

BNAJNQ  COCE  •717-at-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Dodwt  Na  ER98-801-OOO.  et  al.] 

Louisville  Gassnd  Electric  Company, 
at  al.;  Electric  Rate  and  Corporate 
Reguiatton  Filings 

December  30, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  CcMnmission: 

1.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER98-891-O00I 

Take  notice  that  on  December  1, 1997, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Constellation 
Power  Source,  Inc.,  under  Rate  GSS. 

Comment  dote;  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER98-892-000] 

Take  notice  that  on  December  1, 1997, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

(Docket  No.  ER98-893-000J 

Take  notice  that  on  December  2, 1997, 
Arizona  PubUc  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
to  provide  Short-Term  Firm  Point-to- 
Point  Transmission  Service  under  APS' 
Open  Access  Transmission  Tariff  with 
Duke  Energy  Trading  &  Marketing. 
L.L.C..(Duke). 

A  copy  of  this  filing  has'been  served 
on  Duke  and  the  Arizona  Corporation 
Conunission. 

Comment  date:  January  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Northeast 

[Docket  No.  E 

Take  notic 

Northeast  Ul 


UMI 


4.  MklAmaicaa  Enei^  Company 

[Docket  No.  ER98f«g4-000) 

Take  notice  tliat  on  December  2, 1997. 
MidAmerican  Enjeigy  Company 
(MidAmerican),;^  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commiesion  a  Service 
Agreement  datedlNovember  6, 1997, 
with  Vitol  Gas  a(  Electric  LLC  entered 
into  pursuant  to  IfidAmerican's  Rate 
Schedule  for  PoWer  Sales.  FERC  Electric 
Tariff,  Original  Vblume  No.  5  (Tariff). 

MidAmerican'iequests  an  effective 
date  of  Novembi^  9, 1997,  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requiremmt.  MiqAmerican  has  served  a 
copy  of  the  filini  ^n  Vitol  Gas  &  Electric 
LLC.  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Pujblic  Utilities 
Commission. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Enaerch  Enei:^  Services,  Inc. 

[Docket  No.  ERSa-Jabs-OOOl 

Take  notice  thf^,  on  December  2, 
1997,  Enserch  Enirgy  Services,  Inc. 
(EES),  submitted  for  filing  its  FERC 
Electric  Rate  Schedule  No.  1,  providing 
for  EES  to  sell  elf^c  capacity  and 
energy  at  market-abased  rates.  EES  seeks 
an  effiBCtive  date  of  the  earlier  of  61  days 
firom  the  date  of  filing,  or  the  date  of  the 
order  accepting  the  rates  for  filing.  EES 
also  seeks  waiver  of  certain  regulations 
of  the  Federal  Enffgy  Regulatory 
Commission  consistent  with  the 
Commission's  treiotment  of  power 
marketers.  EES  ha»  included  in  its  filing 
protections  applicable  to  affiUated 
power  marketers.!  i 

Comment  datei  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  potice. 

6.  Southwestern  ^blic  Service 
Company 

(Docket  No.  ER98-d^6-000l 

Take  notice  that  on  December  2, 1997, 
Southwestern  Public  Service  Company 
(SPS),  tendered  fqt  filing  a  wholesale 
sales  contract  and  fin  operations  and 
maintenance  contjivct  with  the  City  of 
Las  Cruces,  New  ilexico. 

Copies  of  this  uling  were  served  upon 
the  relevant  state  public  service 
commission  and  me  City  of  Las  Cruces. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  UtUitijes  Service  Company 

(Docket  No.  ERg8-«97-Oeol 

Take  notice  that  Dn  December  2, 1997, 
Northeast  Utilities  Service  Company 
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(NUSCO).  tendered  for  filing  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company,  Holydke  Power  and 
Electric  Company  and  Public  Service 
Company  of  New  Hampshire 
(collectively,  the  NU  System 
companies),  a  summary  of  NUSCO's 
activity  under  the  NY  System 
Companies  Tariff  No.  7  (maiicet-based 
rates)  for  the  quarter  ending  September 
30, 1997. 

Comment  dote:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Water  Power  Company 

[Docket  No.  ER98-«98-000) 

Take  notice  that  on  December  3, 1997, 
Washington  Water  Power  Company, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  executed 
Service  Agreements  and  Certificates  of 
Concurrence  imder  WWP's  FERC 
Electric  Tariff  Firet  Revised  Volume  No. 

9,  with  New  Energy  Ventures  and  OGE 
Energy  Resources,  Inc.  WWP  requests 
waiver  of  the  prior  notice  requirement 
and  requests  an  effective  date  of 
December  1. 1997.  WWP  also  tendere  for 
filing  a  Certificate  of  Conctirrence  for 
QST  Energy  Trading,  which  replaces  a 
Certificate  dated  May  21, 1997, 
previously  filed  under  Docket  No. 
ER97-3147-000. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Company 

(Docket  No.  ER98-902-000] 

Take  notice  that  on  December  3, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  tmder  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Duke  Energy  Trading  and 
Marketing. 

Piusuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  Jidy  30. 1993.  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  November  18, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Duke  Energy  Trading  and 
Marketii^  as  noted  in  the  filing  letter. 

Comment  date;  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Portland  General  Electric  Company 

(Docket  No.  ER98-g03-000) 

Take  notice  that  on  December  3, 1997. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Illinova  Energy  Partners. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30. 1993.  PCE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  November  18, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Illinova  Energy  Partners  as 
noted  in  the  filing  letter. 

Comment  dote:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-«04-000] 

Take  notice  that  on  December  3, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
NESI  Power  Mariteting.  Inc.  (NESI). 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  5, 1997. 

Copies  of  the  filing  have  been  served 
upon  NESI  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

[DocketNo.  ER98-905-000) 

Take  notice  that  on  December  3, 1997, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  &rm  point-to- 
point  transmission  service  to  Williams 
Energy  Services  Company  (Williams 
Energy),  pursuant  to  its  oi>en  access 
transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
December  4, 1997. 

Comment  date:  January  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER9a-906-000l 

Take  notice  that  on  December  3, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
five  (5)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entities: 

1.  EnerZ  Corporation 

2.  US  Gen  Power  Services,  L.P. 

3.  AIG  Trading  Corporation 

4.  DPL  Energy,  Inc. 

5.  PP4L,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  January  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kentucky  Utilities  Company 

~  [Docket  No.  ER98-907-0001 

Take  notice  that  on  December  3, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  a  Supplement  to 
FERC  Rate  Schedule  203,  the 
Interconnection  Agreement  between  KU 
and  East  Kentucky  Power  Cooperative. 

Comment  dafe;  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-908-000J 

Take  notice  that  on  December  3, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Delhi  Energy  Services, 
Inc.,  for  Non-Firm  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  December  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  East  Texas  Electric  Cooperative.  Inc. 

[Docket  No.  ER9&-909-000I 

Take  notice  that  on  December  3, 1997, 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC),  tendered  for  filing  a  November 
20, 1997,  amendment  to  the  Wholesale 
Power  Contract  between  ETEC  and  Tex- 
La  Electric  Cooperative  of  Texas,  Inc., 
(Tex-La).  The  amendment  reflects  the 
assignment  by  Tex-La  to  ETEC  of  certain 
of  Tex-La 's  rights  and  obligations  under 
the  Power  Sales  Agreement  between 
Tex-La  and  Southwestern  Electric 
Power  Company,  dated  November  15. 
1990. 


Copies  of  the  filing  were  served  on  the 
public  utility's  customers  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  January  13. 1998,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER98-910-000] 

Take  notice  that  on  December  3, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
two  (2)  service  agreements  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  the 
following  entities: 

1.  EnerZ  Corporation 

2.  US  Gen  Power  Services.  L.P. 

3.  Hoosier  Energy  REC,  Inc. 
Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Comment  date:  January  13, 1998.  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER98-91 1-000] 

Take  notice  that  on  December  3, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
two  (2)  service  agreements  for  firm 
transmission  service  under  Part  n  of  its 
Transmission  Services  Tariff  with  the 
following  entities: 

1.  Wilfiams  Energy  Services  Company 

2.  Hoosier  Enerey  REC,  Inc. 
Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Comment  date:  January  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER98-91 2-000] 

Take  notice  that  on  December  3, 1997, 
Minnesota  Power  &  Light  Company  and 
Superior  Water,  Light  &  Power 
Company,  as  Transmission  Provider, 
tendered  for  filing  a  signed  Network 
Integration  Service  Agreement  with 
Minnesota  Power  &.  Light  Company,  as 
Transmission  Customer,  for  the 
following  points  of  delivery: 

Cities  of  Aitkin,  Biwabik,  Brainerd, 
Buhl,  Ely,  Gilbert,  Grand  Rapids, 
Keewatin,  Mt.  Iron,  Pierz,  Proctor, 
Randall,  Two  Harbors,  Superior  Water 
Light  &  Power  Company,  and  Dahlberg 
Light  &  Power  Company  under  its 
Network  Integration  Service  Agreement 
to  satisfy  its  filing  requirements  under 
this  tariff. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER98-91 3-000] 

Take  notice  that  on  December  3. 1997. 
Minnesota  Power  &  Light  Company, 
tendered  for  filing  a  signed  Service 
Agreement  with  Constellation  Power 
Source.  Inc.,  imder  its  Non-Firm  Point- 
to-Point  Transmission  Service  to  satisfy 
its  filing  requirements.under  this  tariff. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Illinois  Power  Company 

[Docket  No.  ER98-914-000] 

Take  notice  that  on  December  3, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  ConAgra  Energy  Services, 
Inc..  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  4, 1997. 

Comment  date:  January  13, 1998.  in. 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  California  Edison 
Company 

(Docket  No.  ERg&-91 5-000] 

Take  notice  that  on  December  3, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  an  Added 
Facilities  Agreement  (Agreement), 
between  Edison  and  the  City  of  . 
Banning. 

Edison  is  requesting  an  effective  date 
of  January  25, 1998.  for  the  Agreement. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Idaho  Power  Company 

[Docket  No.  ER98-916-000] 

Take  notice  that  on  January  13, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  &iergy 
Regulatory  Commission  Service^ 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Kootenai 
Electric  Cooperative. 

Comment  date:  January  13, 1998,  in 
accordance  with  Skandard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 
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filing  the  South} 
Group  Partidi 
(Agreement). 
Agreement  are  1 
1.  Arizona  El^ 


24.  Southwest  Ktserve  Sharing  Group 

[Docket  No.  ER98t-91 7-000] 

Take  notice  that  on  December  3, 1997, 
Tucson  Electric  Power  Company  (TEP), 
on  behalf  of  the  Southwest  Reserve 
Sharing  Group  (jSRSG),  tendered  for 
rest  Reserve  Sharing 
|on  Agreement 
I  Parties  to  the 
ije  following: 

ic  Power 
Cooperative,  Indi; 

2.  Arizona  Public  Service  Company; 

3.  City  of  Fan^ihgton,  New  Mkxico; 

4.  El  Paso  Electric  Company; 

5.  bicorporated  County  of  Los 
Alamos,  New  Mexico; 

6.  Nevada  Po^r  Company: 

7.  Plains  Electric  Generation  and 
Transmission  C^)perative,  Inc.; 

8.  Public  Servjite  Company  of  New 
Mexico; 

9.  Salt  River  Ptoject  Agricultiiral 
Improvement  and  Power  District; 

10.  Tucson  Elnctric  Power  Company; 

11.  Western  Aijea  Power 
Administration-itDeseri  Southwest 
Region.  1 1 

TEP  also  tendered  on  behalf  of 
Arizona  Public  »rvice  Company  a 
Certificate  of  Coiiciirrence  in  the 
Agreement  The  other  public  utility 
members  of  the  SRSG  will  separately 
file  certificates  o(  concurrence. 

The  Agreement  allows  for  the  sharing 
of  contingency  raserves  for  emergencies 
among  the  SRSQ  members.  The  SRSG 
has  requested  a  ttaiver  of  notice 
pursuant  to  18  CfR  35.11  to  permit  the 
Agreement  to  boQome  effective  as  of 
January  1. 1998.: , 

Comment  dat^i  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Montana-Dakota  Utilities  Co.,  a 
division  of  MDll  iResources  Group,  Inc. 

[Docket  No.  ER9a4^1fr-000] 

Take  notice  thU  on  December  3, 1997, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resouroas  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing 
amendments  to  a  certain 
Interconnection  ^and  Common  Use 
Agreement  enteoad  into  between 
Montana-Dakota!  and  Basin  Electric 
Power  Cooperative,  Inc.,  (Basin). 

Copies  of  the  ^ling  were  served  on 
Basin  and  on  th^  interested  utility  ' 
regulatory  agencias. 

Cbnunent  data^anuary  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  botice. 


26.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-919-000] 

Take  notice  that  on  December  4, 1997, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Qtizens  Power  and  Light 
Corporation  (CPL),  dated  January  25, 
1995,  providing  for  certain  transmission 
services  to  CPL. 

Copies  of  this  filing  were  served  upon 
CPL  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southern  Califiomia  Ediaon 
Company 

(Docket  No.  ER98-92O-000] 

Take  notice  that  on  December  4, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  the  Edison- 
Colton  1997  Restructuring  Agreement 
(Restructuring  Agreement),  between 
Edison  and  the  City  of  Colton.  California 
(Colton),  and  a  Notice  of  Cancellation  of 
various  agreements  and  rate  schedules 
applicable  to  Colton.  Included  in  the 
Restructuring  Agreement  as  Appendices 
B,  C,  D,  E,  F,  G.  and  H  are:  the 
Wholesale  Distribution  Access  Tariff 
Service  Agreement,  Amendment  No.  1, 
to  the  Edison-Colton  Hoover  Firm 
Transmission  Service  Agreement, 
Amendment  No.  1,  to  the  Edison-Colton 
Palo  Verde  Nuclear  Generating  Station 
Firm  Transmission  Service  Agreement, 
Amendment  No.  2,  to  the  Edison-Colton 
Pasadena  Firm  Transmission  Service 
Agreement,  Amendment  No.  1,  to  the 
Edison-Colton  1995,  San  Juan  Unit  3, 
Firm  Transmission  Service  Agreement, 
Amendment  No.  1,  to  the  Amended 
Edison-Colton  Sylmar  Firm 
Transmission  Service  Agreement,  and 
the  Edison-Colton  Pacific  Intertie  Firm 
Transmission  Service  Agreement. 

The  Restructuring  Agreement  is  the 
result  of  negotiations  between  Edison 
and  Colton  to  modify  existing  contracts 
to  accommodate  the  emerging 
Independent  System  Operator  (ISO)/ 
Power  Exchange  market  structure.  The 
Restructuring  Agreement  significantly 
simplifies  the  existing  operational 
arrangements  between  Edison  and 
Colton.  In  addition,  the  Restructuring 
Agreement  provides  for  cancellation  of 
existing  bundled  service  arrangements 
and  obligations  between  Edison  and 
Colton.  Edison  is  requesting  that  the 
Restructuring  Agreement  become 
effective  on  the  date  the  ISO  assimies 
operational  control  of  Edison's 
transmission  facilities. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enei^  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make' 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
(PR  Doc.  98-425  Filed  1-7-98:  8:45  am) 

BtLUNQ  OOOC  •717-ei-P 


OFRCE  OF  SOENCE  AND 
TECHNOLOGY  POUCY 

Meeting  of  the  President's  Conunittee 
of  Advisors  on  Science  and 
Technology 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST).  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

Dates  and  Place:  January  26, 1998. 
The  White  House  Conference  Center, 
Tnmian  Room,  Third  Floor,  726  Jackson 
Place,  NW.  Washington,  DC  20500. 

Type  of  Meeting:  Open. 

Proposed  Schedule  and  Agenda:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  Monday, 
January  26. 1998,  at  approximately  9:00 
AM  to  discuss  PCAST  Panels,  Federal 
Government  initiatives,  public 
understanding  of  science  and 
technology,  and  the  1998  PCAST  agenda 
setting.  This  session  will  end  at 
approximately  5:00  PM. 
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Public  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  We 
request  that  you  send  to.  us  the  topic 
that  you  would  like  to  discuss  at  the 
PCAST  meeting,  or  you  can  send  your 
comments  in  writing  five  (5)  days  in 
advance  of  the  meeting.  Please  notify 
Yolanda  Comedy  on  202-456-6100  or 
fax  your  requests/comments  on  202- 
456-6026. 

FOR  FURTHER  INFORMATKM:  For 
information  regarding  time,  place,  and 
agenda  please  call  Yolanda  Comedy, 
Consultant  202  456-6005  or  Angela 
PhiUips  Diaz,  PCAST  Executive 
Secretary,  202  456-6100,  prior  to  3:00 
p.m.  on  Friday,  January  23, 1998.  Please 
note  that  public  seating  for  this  meeting 
is  limited,  and  is  available  on  a  first- 
come,  first-served  basis. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
estabUshed  by  Executive  Order  12882, 
as  amended,  on  November  23, 1993.  TTie 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  John  Young, 
former  President  and  CEO  of  the 
Hewlett-Packard  Company. 

Dated:  December  18, 1997. 
BariMra  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

IFR  Doc.  98-381  Filed  1-7-98;  8:45  am] 

BMJJNG  COOE  »17«-01-0 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AOBICY:  Federal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  97-34232. 
PREVIOUSLY  ANNOUNCED  DATE  ft  TIME: 
Tuesday,  January  6, 1998.  10:00  a.m. 
Meeting  closed  to  the  public. 

This  meeting  was  cancelled. 
PREVIOUSLY  ANNOUNCED  DATE  A  TIME: 
Thursday,  January  8, 1998. 10:00  a.m. 
Meeting  open  to  the  pubUc. 

This  meeting  was  cancelled. 
DATE  ft  TIME:  Tuesday,  January  13, 1998 
at  10:00  A.M. 

PLACE:  999  E  Street  NW.,  Washington. 
DC.  (Ninth  floor). 


STATUS:  This  meeting  will  be  closed  to 
the  pubUc. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438b,  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  ft  TIME:  Thursday,  January  15, 1998 
at  10:00  A.M. 

PLACE:  999  E  Street  NW.,  Washington, 
DC  (Ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Audit:  San  Diego  Host  Committee/Sail 
to  Victory  '96  (continued  from  meeting 
of  December  4, 1997). 

Audit:  Committee  on  Arrangements 
for  the  1996  Republican  National 
Convention  (continued  bom  meeting  of 
December  4, 1997). 

Audit:  Alan  Keys/ Alan  Keys  for 
President  '96.  Inc. 

Advisory  Opinion  1997-25:  Hughes 
Electronics  Corporation  by  coimsel, 
Robert  M.  Hall. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer; 
Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Comwission. 

[FR  Doc  98-613  Filed  1-6-98;  8:45  am) 

aiUJNQ  OOOE  1715-01-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Privacy  Act  of  1974;  Amendment  of  a 
System  of  Records 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice  of  amendment  of  system 

of  records  to  include  new  routine  uses; 

request  for  comments. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)),  the 
Federal  Labor  Relations  Authority  is 
issuing  notice  of  its  intent  to  amend  the 
system  of  records  entitled  Pay.  Leave 
and  Travel  Records  (FLRA/INTERNAL- 
15)  to  include  new  routine  uses 
necessitated  by  the  Personal 
Responsibihty  and  Work  Opportunity 
Reconcihation  Act  of  1996,  Pub.  L.  104- 
193. 


DATES:  Comments  must  be  received  no 
later  than  February  9, 1998.  The 
proposed  amendinents  concerning 
routine  uses  will  become  effective  as 
proposed  without  further  notice  on  ' 
February  9, 1998  unless  comments 
dictate  otherwise. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Harold  D.  Kessler,  Assistant  to 
Executive  Director,  Office  of  the 
Executive  Director,  Federal  Labor 
Relations  Authority,  607  14th  Street, 
N.W.,  Room  415,  Washington,  D.C. 
20424-0001.  All  comments  received 
will  be  available  for  public  inspection  at 
that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harolid  D.  Kessler,  at  the  address  given 
above  or  by  telephone:  (202)  482-6560. 

SUPPLEMENTARY  INFORMATION: 

L  Discussion  of  Propond  Additional 
Routine  Use  Necessitated  by  Pub.  L. 
104-193 

Pursuant  to  Pub.  L.  104-193,  the 
Personal  Responsibihty  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
the  Federal  Labor  Relations  Authority 
(FLRA)  will  disclose  data  from  its  Pay, 
Leave  and  Travel  Records  system  of 
records  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  for  use  in 
the  National  Database  of  New  Hires,  part 
of  the  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Offset  System, 
DHHS/OSCE  No.  09-90-0074.  A 
description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2. 1997). 

The  FPLS  is  a  computerized  network 
through  which  states  may  request 
location  information  from  federal  and 
state  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  c5n  October  1, 
1998,  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  cotmtry. 
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If  the  FPLS  ide^itifies  a  person  as  being 
a  participant  inj  a  state  diild  support 
case,  tliat  State  tfill  be  notified.  Requests 
made  by  states  tO  the  FPLS  for  location 
infonnaticHi  will  ccmtinue  to )» 
processed  after  ^^<4)er  1, 1998. 

When  individuals  are  hired  by  the 
FLRA,  either  the  FLRA  or  its  personnel/ 
payroll  system  provider  may  disclose  to 
the  FPLS  such  ^dividuals'  names, 
social  seciuity  humbers,  home 
addresses,  dates  of  birth,  dates  and 
states  of  hire,  and  information 
identifying  the  FLRA  as  the  employer. 
The  FLRA  or  its  personnel/payroll 
system  provider  Imay  also  disclose  to  the 
FPLS  names,  sdoial  security  numhera, 
and  quarto-ly  e^^nings  of  each  FLRA 
employee,  with^  one  month  of  the  end 
of  the  quarteriyi  reporting  period. 

Information  sjubmitted  by  or  on  behalf 
of  the  FLRA  to  tte  FPLS  will  be 
disclosed  by  theloffice  of  Child  Support 
Enforcement  toithe  Social  Seciuity 
Administration  |or  verification  to  ensure 
that  the  social  slacurity  number  provided 
is  collect.  The  6k\a  disclosed  by  or  on 
behalf  of  the  FIJRA  to  the  FPLS  will  also 
be  disclosed  by  t^e  Office  of  Qiild 
Support  Enforcement  to  the  Secretary  of 
the  Treasury  fo^  ^se  in  verifying  claims 
for  the  advance  Ittayment  of  the  earned 
income  tax  ciec|i|t  or  to  verify  a  claim  of 
employment  on  ^  tax  return. 

n.  Compatilnlit!)^  of  Proposed  Routine 
Use  Necessitated  by  Pub.  L.  104-193 

The  FLRA  is  atnending  its  routine 
uses  in  accordaii|ce  with  the  Privacy  Act 
(5  U.S.C.  552aa)X3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
had  indicated  thSt  a  compatible  use  is 
a  use  that  is  necessary  and  proper.  See 
OMB  Guidelines.  51  FR 18982. 18985 
(May  23, 1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Public  Law 
104-193,  they  are  clearly  necessary  and 
proper  uses,  andl  therefore, 
"compatible"  u^s  under  the  Privacy 
Act's  requirements. 

m.  Effect  of  Prciposed  Change 
Necessitated  by  Pub.  L.  104-193  en 
Individuals 

The  FLRA  will  disclose  information 
under  the  propped  routine  uses  only  as 
required  by  Pubi  L.  104-193  and  as 
permitted  by  the  Privacy  Act. 


IV.  Otho- Changes 

The  FLRA  is  making  another  change 
required  to  update  the  ^stem  of 
records.  Specifically,  the  notice  also 
amends  the  routine  uses  to  add  a  new 
routine  use  for  the  disclosure  of 
information  to  the  FLRA's.personnel/ 
pa3rroll  system  provider. 

As  required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act,  the  FLRA  has  sent  notice 
of  this  amended  system  of  rec(»ds  to  the 
Office  of  Management  and  Budget,  as 
well  as  to  the  Senate  Committee  on 
Governmental  AfCurs,  and  to  the  House 
of  Representatives  Committee  on 
Government  Reform  and  Oversight. 

Accordingly,  the  Pay,  Leave  and 
Travel  Records  (FLRATTNTERNAL^-IS) 
system  notice  originally  published  at  45 
FR  85316, 85331,  (December  24, 1980) 
and  amended  most  recently  at  60  FR 
50202,  50203  (Sept«nber  28, 1995)  is 
further  amended  as  follows: 

FLRA/lntemat-15 


Disclosiue  wi 
or  its  personnel 
provider. 


1  be  made  by  the  FLRA 
payroll  system 


ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBi,  MCLUINNQ  CATEQORKS  OF  USERS  AND 
THE  PURPOCES  OF  SUCN  uses: 

These  records  and  information  in 
these  records  may  be  used: 

•  •        •        *        • 

p.  To  disclose  information  to 
appropriate  offices  and  agencies  that  are 
under  an  agreement  with  the  Federal 
Labor  Relations  Authority  to  prepare 
pay,  leave  and  travel  records,  to  meet 
government  payroll  recordkeeping  and 
reporting  reqmrements,  and  to  retrieve 
and  supply  payroll  and  leave 
information  as  required  by  the  Federal 
Labor  Relations  Authority. 

q.  To  disclose  the  names,  social 
security  niunbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  quarterly 
earnings,  employer  identifying 
information,  and  state  of  hire  of 
employees  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services,  for  the 
purpose  of  locating  individuals  to 
estabUsh  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 

•  •        •        •        * 

Dated:  January  5, 1998. 


For  the  Authority. 

SolfyMllMUt, 

Executive  Director,  Federal  Labor  Belationa 
Authority. 

[FR  Doc  9»-472  Filed  1-7-98;  8:45  am] 

■LUNQ  oooc  snr-oi-p 


FEDERAL  RESERVE  SYSTEM 

Formatiofw  of,  AcquMtfons  by,  and 
M»mef»  of  Bank  Holding  OompanlM 

The  companies  Usted  in  this  notice 
have  appUed  to  the  Board  fca-  approval, 
pursuant  to  the  Bank  Holding  Cmnpany 
Act  of  1956  (12  U.S.C  1841  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqtiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
induding  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  Inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2, 
1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Standard  Mutual  Holding 
Company,  Monroeville,  Pennsylvania; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Standard  Bank,  PaSB, 
Murrysville,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Triangle  Bancorp,  Inc.,  Raleigh, 
North  Carolina;  to  merge  with  Guaranty 
State  Bancorp,  Ehu-ham,  North  Caroliiia; 
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and  thereby  indirectly  acquire  Guaranty 
State  Bank.  Durham,  North  Carolina. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L  Grandstrand, 
Vice  Pr^ident)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnftota 
55480-0291: 

I.  Inver  Grove  Bancshares,  Inc.,  Inver 
Grove  Heights.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Key 
Community  Bank.  Inver  Grove  Heights. 
Minnesota  a  de  novo  bank. 

D.  Federal  Reserve  Bank  of  Kansas 
City  p.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Security  Bancshares,  Inc.,  Scott 
City.  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  Farmers  and 
Merchants  Bank  of  Colby,  Colby, 
Kansas,  a  de  novo  bank. 

2.  McCurtain  County  Bancshares, 
Idabel,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  96.8 
percent  of  the  voting  shares  of 
McCurtain  County  National  Bank, 
Idabel,  Oklahoma,  and  to  acquire  100 
percent  of  the  voting  shares  of  New 
McCurtain  County  National  Bank, 
Broken  Bow,  Oklahoma,  a  de  novo  bank. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  January  S,  1998. 

William  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  98-479  Filed  1-7-98;  8:45  ami 

mLUM  cooE  mo-oi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (57  FR  53907-53917, 
November  13. 1992,  as  amended  most 
recently  at  61  FR  39146-39151,  July  26, 
1996)  is  amended  to  reflect 
organizational  changes  within 
SAMHSA.  Numerous  changes  in  the 
SAMHSA  structure  and  functional 
statements  are  now  necessary  to  reflect 
current  operational  reauirements. 

These  organizational  changes  include: 
(1)  The  realignment  of  the  following 
functions:  AIDS,  women'^  services, 
alcohol  prevention  and  treatment 
pohcies;  and  minority  affairs;  (2)  the 
estabhshment  of  the  Office  of  Minority 
Health  (OMH)  withm  the  Ofhce  of  the 


Administrator  (OA);  (3)  the  aboUshment 
of  the  Office  of  Extramural  Activities 
Review  (OEAR),  transferring  its 
functions  to  the  Office  of  Policy  and 
Program  Coordination  (OPPC)  within 
OA;  (4)  the  transfer  of  the  AIDS, 
women's  services,  alcohol  prevention 
and  treatment  pohcies,  and  peer  and 
objective  review  of  grants,  cooperative 
agreements,  and  contract  proposals  to 
OPPC;  (5)  establishment  of  the  Division 
of  Extramural  Activities,  PoUcy,  and 
Review  within  OPPC;  (6)  the  transfer  of 
the  intergovernmental  and  international 
affairs  firom  the  Office  of  the  Director, 
Center  for  Substance  Abuse  Prevention 
(CSAP)  to  the  Office  of  PoUcy  and 
Planning,  CSAP;  and  (7)  the  renaming  of 
the  Division  of  Community  Education 
(DCE).  CSAP,  to  the  EHvision  of 
Prevention  Apphcation  and  Education 
PPAE)  CSAP. 

Section  M~20,  Functions,  is  amended 
as  follows: 

Under  the  heading.  Immediate  Office 
of  the  Administrator  (MA-l)  delete  item 
(2)  and  add  item  (2)  as  follows:  "(2) 
carries  out  SAMHSA-wide  functions 
relating  to  equal  employment 
opportunity." 

Under  the  heading.  Office  of  the 
Administrator  insert  the  following  after 
the  functional  statement  for  the  Office  of 
Pohcy  and  Program  Coordination 
(AiAC): 

Office  of  Minority  Health  (MAE): 

Advises  SAMHSA  leadership  and 
program  components  regarding 
Presidential,  Secretarial,  and  Agency 
initiatives  relating  to  or  affecting  the 
access  and  delivery  of  services  and/or 
quaUty  of  fife  of  racial/ethnic  minority 
constituents,  consumers,  and  clients 
who  suffer  disproportionately  from  the 
effects  of  substance  abuse  and  mental 
illness;  and  (2)  provides  Agency 
leadership  and  coordination  for 
addressing,  evaluating,  and  resolving 
specific  substance  abuse  and  mental 
health  issues  (especially  improving 
access  and  delivery  and  quality  of 
services)  of  racial  and  ethnic  minority 
populations. 

Under  the  heading.  Office  of 
Extramural  Activities  Review  (ME). 
delete  the  title  and  functional  statement. 

Under  the  heading,  Office  of 
Administrator  (MA)  delete  the  function 
statement  for  the  Office  of  Policy  and 
Program  Coordination  (MAC),  and 
substitute  the  following  functional 
statement: 

(1)  Provides  leadership  and  guidance 
in  the  analysis,  planning,  and 
coordination  of  overall  Agency  and 
interagency  programs  and  program 

f)ohcies;  (2)  provides  leadership  in 
brmulating  and  carrying  out  the 
Agency's  national  leadership  role;  (3) 


manages  a  variety  of  teams  consisting  of 
representatives  within  and  outside  the 
Agency  to  address  issues  of  central 
importance  to  the  Agency  and  to  the 
field,  promoting  cocvdination  and 
collaboration  in  these  problem-solving    ' 
efforts;  (4)  carries  out  program 
development  activities  in  crosscutting 
priority  areas  such  as  co-occurring 
disorders;  performance  measiueraent, 
child  and  family  issues,  and  pubUc 
health  impact  of  substance  abuse  and 
health  illnesses;  (5)  reviews  inter-agency 
work  products  for  policy  implications; 
(6)  provides  leadership  and  advice  on 
intergovernmental  activities, 
interagency  relationships:  and  customer 
and  constituent  relations;  and  (7)  carries 
out  Agency-level  poUcy,  planning, 
legislative,  and  extramural  functions 
including  AIDS,  women's  services, 
alcohol  prevention  and  treatment,  and 
the  peer  and  objective  review  of  grants, 
cooperative  agreements,  and  contracts. 

After  the  statement  for  the  Ofpce  of 
Policy  and  Program  Coordination 
(MAC),  add  the  following  title  and 
functional  statement: 

Division  of  Extramural  Activities. 
Policy,  and  Review  (MACA): 

(1)  Establishes  and  interprets 
extramural  policies  and  procedures  for 
the  Agency:  (2)  consults  with  other 
Office  of  the  Administrator  and  Center 
program  officials  in  the  development  of 
grant  and  cooperative  agreement 
aimouncements  and  contract  Requests 
for  Proposals;  (3)  administers  the  peer 
and  objective  review  of  grants, 
cooperative  agreements,  and  contract 
proposals;  (4)  administers  the 
participant  protection  and 
confidentiality  certificate  activities:  (5) 
is  responsible  for  activities  related  to  the 
Federal  Advisory  Committee  Act;  and 
(6)  manages  the  SAMHSA  National 
Advisory  Council. 

Under  Section  M-20-E,  Center  for 
Substance  Abuse  Prevention  (MP), 
Office  of  the  Director  (MP-1),  following 
the  semicolon  after  item  (5)  delete  item 
(6)  and  substitute  the  following:  "(6) 
organizes  and  manages  CSAP's  special 
projects." 

Under  Section  M-20-E,  Center  for 
Substance  Abuse  Prevention  (MP), 
Office  of  Policy  and  Planning  (MP A), 
delete  item  (13)  and  substitute  the   , 
following  items:  "(13)  organizes  and    • 
manages  CSAP's  external  affairs, 
intergovernmental  and  international 
affairs;  and  (14)  develops  and 
implements  general  management 
policies  within  CSAP  as  prescribed  by 
SAMHSA  and  higher  authorities." 

Under  Section  M-20-E,  Center  for 
Substance  Abuse  Prevention,  delete  the 
title  for  the  Division  of  Community 
Education  (MPF)  and  substitute  the 
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following  title:  \fiHvision  of  Prevention 
Application  and  Education  (MPF). 

Section  M-40,  Delegations  of 
Authority.  All  delegations  and 
redelegations  of  tauUxority  to  officers  and 
employees  of  SiiiMHSA  that  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  reotganization  shall 
continue  in  effd^  in  them. 

Dated:  Decembja^  29, 1997. 
NeUMOiavez. 
Administrator.  Sj^^tHSA. 
[FR  Doc  98-481  {^^led  1-7-48;  8:45  ami 

HLUNQ  COOE  41W-|>i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Di^fase  Control  and 
Prevention       I 

The  National  Colter  fbr  Environmental 
Health  (NCEH)  0f  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
Announces  the  Following  Meeting 

Name:  State  Childhood  Lead 
Poisoning  Prev^ttion  and  Surveillance 
of  Blood  Lead  L^els  in  Children 
Grantees.  i 

Times  and  Date^i: 

1  p.m.-4:30  p.nk^,  January  27. 1998. 
8:30  a.m.-5:30  ^im.,  January  28. 1998. 
8:30  a.m.-5:30  pim.,  January  29. 1998. 
8:30  a.m.-12  noon,  January  30, 1998. 

Place:  HoUdajyj  Inn-Select  Atlanta 
Perimeter-Dunwbody.  4386  Chamblee 
Dunwoody  Road,  Atlanta.  Georgia 
30341,  telephone  770/457-6363. 

Status:  C^n  to  the  pubUc,  limited 
only  by  space  aypilable.  The  meeting 
room  accommodates  approximately  100 
people.  1 1 

Purpose:  The  j^urpose  of  this  meeting 
is  to  provide  a  fbrum  for  childhood  lead 
poisoning  prevention  coordinators  and 
data  administrators  to  review  program 
progress  and  discuss  prevention  issues 
and  concerns.     | 

Matters  to  be  wscussed:  Agenda  items 
include  a  discu^on  on  CDC's  new 
screening  guidance;  establishing  a  data 
system  for  impl^enting  screening 
guidance;  and  dJEita  recommendations. 
There  will  be  injformation  presented 
regarding  compter  programming  issues 
and  how  it  is  reuted  to  data  analysis 
and  the  use  of  djelta  to  make  decisions. 

Agenda  items!  Ire  subject  to  change  as 
priorities  dictate4 

Contact  Person  for  More  Information: 
Claudette  (kant,  Lead  Poisoning 
Prevention  Branqh,  Division  of 
Environmental  iWards  and  Health 
EfiiBCts.  NCEH,  ( pC.  4770  Buford 
Highway,  ME.  N .  S  F-42.  Atlanta. 


Georgia  30341-3724.  telephone  770/ 
488-7330. 

PerscHis  wishing  to  make  written  or 
oral  comments  at  the  meeting  should 
notify  the  contact  person  in  writing  or 
by  telephone  no  later  than  close  of 
business  January  20, 1998. 

All  requests  to  make  oral  comments 
should  contain  the  name,  address, 
telephone  number,  and  organizational 
affiliation  of  the  presenter.  Depending 
on  the  time  available  and  the  number  of 
requests  to  make  oral  comments,  it  may 
be  necessary  to  limit  the  time  of  each 
presenter. 

Dated:  December  31, 1997. 
Julia  M  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  98-406  Filed  1-7-98;  8:45  am] 
BNJJNQ  OOOC  41M-1*^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Msmbers 
of  Public  Advisory  Committees;  Food 
Advisory  Committee 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  I^ug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Food  Advisory  Qunmittee  (the 
Committee)  in  FDA's  Center  for  Food 
Safety  and  AppUed  Nutrition. 
Nominations  will  be  accepted  for 
current  vacancies  and  vacancies  that 
will  or  may  occur  on  the  Committee 
during  the  next  12  months. 
.  FDA  has  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicappcid  are  adequately 
represented  on  advisory  committees 
and.  therefore,  extends  particular 
encouragement  to  nominations  of 
appropriately  quaUfied  female, 
minority,  or  physically  handicapped 
candidates.  Final  selection  firom  among 
qualified  candidates  for  each  vacancy 
will  be  determined  by  the  expertise 
required  to  meet  specific  agency  needs 
and  in  a  maimer  to  ensure  appropriate 
balance  of  membership. 
dates:  February  9, 1998. 
ADDRESSES:  All  ncHuinations  for 
membership,  except  for  consiuner- 
nominated  members,  should  be  sent  to 
Catherine  M.  DeRoever  (address  below). 
All  nominations  for  the  consimier- 
nominated  members  should  be  sent  to 
Annette  J.  Funn  (address  below). 


FOR  FURTHER  INFORMATK3N  CONTACT: 
Regarding  all  nominations  for 
membership,  except  consumer- 
nominated  members:  Catherine  M. 
DeRoever,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-22), 
Food  and  Drug  Administration.  200 
C  St.  SW.,  Washington,  DC  20204. 
202-205-4251. 
Regarding  all  nominations  for 
consiuner-nominated  members: 
Annette  J.  Fimn,  Office  of 
Consumer  Affairs  (HFE-88),  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-5006. 
SUPPLEMENTARY  MFORMATKM:  FDA  is 
requesting  nominations  for  membeirs  to 
serve  on  me  advisory  committee  Usted 
below.  Individuals  should  have 
expertise  in  the  activity  of  the 
Committee.  Vacancies  will  occur  June 
30. 1998. 

Food  Advisory  Committee 

The  Committee  provides  advice 
primarily  to  the  D^«ctor,  Center  for 
Food  Safety  and  AppUed  Nutrition,  and 
as  needed,  to  the  Qunmissionu'  of  Food 
and  Drugs,  and  other  appropriate 
officials,  on  emerging  food  safiaty,  food 
science,  and  nutrition  issues  that  FDA 
considers  of  primary  importance.  The 
Committee  also  provides  advice  and 
makes  recommendations  on  ways  of 
conmnmicatihg  to  the  pubUc  the 
potential  risks  assodatod  with  these 
issues  and  recommends  approaches  to 
be  considered  in  addressing  them. 

Criteria  for  Members 

Persons  nominated  for  membership 
on  the  Committee  shall  be 
knowledgeable  in  the  fields  of  physical 
sciences,  biological  and  Ufe  sciences, 
food  science,  risk  assessment,  and  other 
relevant  scientific  disciplines.  The 
agency  is  particularly  interested  in 
considering  candidates  from  a  variety  of 
medical  specialties  because  many  issues 
brought  before  the  committee  involve 
medical  or  epidemiologic  impact  on 
nutrients,  additives,  contaminants,  at 
other  constituents  of  the  diet.  The  term 
of  office  is  up  to  4  years. 

The  Committee  includes  technically 
quaUfied  members  who  are  identified 
with  consiuner  interests  and 
representatives  of  industry  interests. 

Nomination  Procedures 

Interested  persons  may  nominate  one  . 
or  more  quaUfied  persons  for 
member^p  on  the  Committee. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Committee  and  appears  to  have 
no  confUct  of  interest  that  would 
preclude  Committee  membership. 
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Additionally,  the  nominee's  mailing 
address,  telephone  number,  and 
curriculum  vitae  must  accompany  the 
nominations.  The  agency  cannot 
guarantee  further  consideration  of 
nominations  that  do  not  include  this 
requested  information.  Potential 
candidates  will  be  asked  by  FDA  to 
provide  detailed  information  concerning 
such  matters  as  fmancial  holdings, 
employment,  consultancies,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

Criteria  for  Q>iisumer-Nonunated 
Members 

Selection  of  representatives  of 
consumer  interests  will  be  conducted 
through  procedures  that  include  use  of 
a  consortium  of  consumer  organizations 
which  has  the  responsibility  for 
screening,  interviewing,  and 
recommending  candidates  for  the 
agency's  selection.  Candidates  from  this 
group,  like  all  other  candidates  for 
membership  on  the  Committee,  should 
posses  appropriate  qualifications  to 
understand  and  contribute  to  the 
Committee's  work. 

Industry  Representatives 

Regarding  nominations  for  members 
representing  industry  interests,  a  letter 
will  be  sent  to  each  person  or 
organization  that  has  mad^a 
nomination  and  to  other  organizations 
that  have  expressed  an  interest  in 
participating  in  the  selection  process 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  The 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  that  has  expressed  an 
interest  in  participating  in  the  selection 
process  to  consult  with  the  others  to 
provide  a  consensus  slate  of  possible 
members  representing  industry  interests 
within  60  days.  In  the  event  that  a  slate 
of  nominees  has  not  been  provided 
within  60  days,  the  agency  will  select  an 
industry  representative  for  each  such 
vacancy  from  the  entire  list  of  industry 
nominees  to  avoid  delay  or  disruption 
of  the  work  of  the  Committee.  The 
agency  is  particularly  interested  in 
nominees  that  possess  the  essential 
scientific  credentials  needed  to 
participate  fully  and  knowledgeably  in 
the  Committee's  deliberations.  In 
addition  to  this  expertise,  the  agency 
believes  that  it  would  be  an  advantage 
to  the  Committee's  woric  if  the 
individual(s)  had  special  insight  and 
direct  experience  into  specific 
industrywide  issues,  practices,  and 
concerns  that  might  not  otherwise  be 
available  to  others  not  similarly 
situated. 


This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  January  2, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  98-480  Filed  1-7-98;  8:45  am) 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-R>225] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare 
Physician  Communication  Survey;  Form 
No.:  HCFA-R-225;  Use:  This  is  a 
request  for  clearance  for  a  survey  of 
physicians  to  determine  their 
information  needs  regarding  Medicare 
and  Medicaid  issues.  The  survey  will 
provide  information  for  HCFA's  Office 
of  Strategic  Planning,  Research  & 
Evaluation  Group,  Division  of  Payment 
Research  to  support  a  commimication 
strategy  for  physicians  treating  Medicare 
beneficiaries.  It  is  part  of  a  larger  effort 
of  market  research  aimed  at 
understanding  the  communication 
needs  of  HCFA  providers  and  other 
partners.  This  information  will  answer 
two  questions  on  physicians' 
preferences  to  help  guide  HCFA's 
communication  strategy:  (1)  what 
information  physicians  want  from 


HCFA,  and  (2)  how  physicians  want  to 
receive  such  information.  This  survey  is 
designed  to  provide  data  that  will  help 
answer  and  prioritize  these  questions. 
Frequency:  One  time;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  650;  Total  Annual 
Responses:  650;  Total  Annual  Hours: 
217. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
niunber,  to  Paperwork6hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  Decemlwr  30, 1997. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  Division  of 
HCFA  Enterprise  Standards,  Health  Care 
Financing  Administration. 

(FR  Doc.  98-383  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-304A] 

Agefwy  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Heald^  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 


UMI 


techniques  or  oi 
technology  to 
collection  burd0] 

Type  of  Info. 
Request:  Revisibi 


er  forms  of  information 
ize  the  information 

ion  Collection 
L  of  a  currently 


approved  collection;  Titie  of 

io/i;  Reconciliation 
I  bjnd  Prior  Quarter 
Adjustment  Statement;  Form  No.: 
HCFA-304A;  Ukk:  In  response  to  a  need 
for  improved  daka  exchange  between 
drug  labelers  antf  States,  HCFA^  in 
conjimction  withi  outside  consultants, 
developed  the  Raconciliation  of  State 
Invoice  (ROSI),  form  HCFA-304,  and 
the  Prior  Quarter  Adjustment  Statement 
(PQAS),  form  HCFA-304A.  The  ROSI  is 
to  to  be  used  by  JDrug  Labelers  when  - 
responding  to  Stiiite  invoices  of  ciirrent 
quarter  utilizatioti  data  only  and 
hmctions  as  a  reidonciliation  report  to 
assure  accurate  Ubate  payments.  The 
PQAS  is  used  by  labelers  to  report  only 
on  prior  quarter  lE^ctions/payments.  Prior 
quarter  activity  iiicludes  changes  to 
utilization  data  submitted  by  States, 
revisions  to  previously  disputed  imits, 
and  prior  period  adjustments  (URA 
changes).  Both  forms  assist  in  reducing 
disputes  by  standardizing  data  exchange 
and  improving  oimmunication  between 
Drug  labelers  an^  States.  Frequency: 
Quarterly;  Affecikd  Public:  Business  or 
other  for-profit;  number  of 
Respondents:  36Bj;  Total  Annual 
Responses:  l,46(^j  Total  Annual  Hours: 
132,120.  I 

To  obtain  cop^  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  suppqcjting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  PaperWork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  WrittdO  comments  and 
recommendatioiu  for  the  proposed 
information  collations  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Oflicer  designated  at  the 
following  addres^  OMB  Hiunan 
Resources  and  Hbbsing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.Q  [20503. 

Dated:  November  ^4, 1997. 
John  P.  Burke  m, 

HCFA  Reports  Clearpnce  Officer.  HCFA. 
Office  oflnformati^i  Services,  Information 
Technology  Investitient  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
IFR  Doc.  98-382  FilW  1-7-98;  8:45  am) 

MLLMQ  CODE  412»-mI-  t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Financing  Administration 
[Document  MentlflaR  HCFA-R-212] 

Agency  infonnatlon  Collaction 
Activities:  SubnWssion  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  acciuacy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection;  TiUe  of 
Information  Collection:  Survey  of 
Primary  Care  givers  for  the  District  of 
Columbia's  Managed  Care  * 

Demonstration  for  Disabled  and  Special 
Needs  Children  and  Supporting  Statute 
Section  1115(a)  of  the  Social  Security 
Act;  Form  No.:  HCFA-R-212;  Use:  This 
survey  will  collect  information  from 
primary  Care  givers  of  Disabled  and 
Special  Needs  Children  about 
household  composition,  access  to  care, 
health  status,  functional  status,  home 
care,  family  care  giving  burden, 
satisfaction,  and  out-of-pocket 
expenditures  on  disabled  and  special 
needs  children  living  in  the  District  of 
Columbia  who  are  enrolled  in  the 
Supplemental  Security  Income  (SSI) 
program.  This  instrument  is  designed  to 
support  a  series  of  analytic  studies, 
which  will  eventually  provide  HCFA, 
Assistfint  Secretary  of  Planning  and 
Evaluation  (ASPE).  and  States  vnth 
information  to  consider  when 
developing  managed  care  sjrstems  for 
disabled  and  special  needs  children. 
Frequency:  Semi-Annually;  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  1,789',  Total 
Annual  Responses:  3,578;  Total  Annual 
Hours:  2.900. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 


collections  referenced  above,  or  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork^cfa.gov,  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  D.C.  20503. 

Dated:  December  30, 1997. 
John  P.  Burke  m, 

HCFA  Reports  Qearance  Officer,  HCFA, 
Office  oflnformation  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  98-384  Filed  1-7-98;  8:45  am) 

nUMQ  COOE  4120-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Dietary 
Supplements  Infonnation  Needs 
Assessment  Survey 

In  compliance  with  the  requirement 
of  SecUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
National  Institutes  of  Health  (NIH), 
Office  of  the  Director,  the  Office  of 
Dietary  Supplements  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

This  notice  regards  a  request  for 
emergency  OMB  processing  for  a 
collection  of  information  entitled 
"Dietary  Supplements  Information 
Needs  Assessment  Survey"  in 
accordance  with  5  CFR  1320.13(d)  of  the 
OMB  guidelines.  We  are  requesting 
OMB  clearance  by  February  28. 1998, 
Use  of  normal  clearance  procedures  is 
reasonably  likely  to  prevent  or  disrupt 
the  collection  oflnformation  for  this 
survey.  We  are,  therefore,  requesting  a 
waiver  of  the  requirement  to  submit  a 
60-day  Federal  Register  notice 
requesting  public  comment  prior  to 
submission  for  OMB  clearance. 

New  Proposed  Collection:  Dietary 
Supplements  Infonnation  Needs 
Assessment  Survey 

This  survey  will  assess  the 
availability  of  and  need  for  dietary 
supplements  information  services  in  the 
United  States.  The  primary  objectives 
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are  to  detennine  the  number  and  nature 
of  information  requests  about  dietary 
supplements  received  by  major 
nutrition,  medical,  health  and  botanical 
organizations  in  the  United  States,  and 
to  assess  their  interest  in  a  centralized 
information  center  to  deal  with 
information  requests  pertaining  to 
dietary  supplements.  Frequency  of 
Response:  One  time.  Affected  Public: 
Business  or  other  for-profit;  Not-for- 
profit  institutions,  and  Federal 
Government.  Type  of  Respondents: 
Organizations.  The  annual  reporting 
biuden  is  as  follows:  Estimated  Number 
of  Respondents:  180.  Estimated  Number 
of  Responses  per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
25.  Estimated  Total  Annual  Burden 
Hours  Requested:  45.  The  annualized 
cost  to  respondents  is  estimated  at: 
$1800.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  ability:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other   — 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Conunents  to  0MB 

Written  comments  andSor  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH. 

Dated:  December  18, 1997. 
Benuuktte  M.  Marriott, 

Director,  Office  of  Dietary  Supplements. 
[FR  Doc.  98-457  Filed  1-7-98;  8:45  am) 

BIUJNQ  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (DHHS) 

National  Institutes  of  Health  (NIH) 

National  Litnary  of  Medicine  (NUM); 
Opportunity  for  a  Coopsnrtive 
Research  and  Development  Agreement 
for  Development  and 
Commercialization  of  Computer 
Software  for  Data  Mining,  Data 
Waralwusing  and  Data  Visualization 

agency:  Lister  Hill  National  Center  for 
Biomedical  Communications,  NLM. 
NIH,  DHHS. 
ACTKM:  Advertisement. 

summary:  The  Lister  Hill  National 
CentOT  for  Biomedical  Communications 
(LHNCBC),  an  RAD  division  of  the 
National  Library  of  Medicine  (NLM), 
seeks  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with' 
a  commersial  software  developer 
experienced  in  developing  and 
marketing  sophisticated  information 
systems  products.  A  collaborator  is 
sought  with  an  established  presence  in 
the  field  of  statistical  or  machine 
learning  technology-based  information 
systems  for  management  of  medical 
practice,  medical  administration,  drug 
design,  fraud  detection,  criminal 
investigation,  market  analysis  or  other 
high  volume  applications  which  utilize 
large,  complex  data  bases.  Firms 
interested  in  collaborating  on  new 
approaclfts  to  data  mining,  data 
visualization  and  data  warehousing  are 
particularly  encouraged  to  inquire. 

The  collaborator  must  have 
experience  developing  cutting-edge 
computer-based  technology  into 
commercial  software  application 
products.  A  record  of  success  in 
software  development,  marketing, 
installation  and  support  is  required. 

The  term  of  the  CRADA  will  be  up  to 
five  (5)  years. 

DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  interest  in 
filing  a  formal  proposal  no  later  than 
ninety  (90)  days  from  the  date  of  this 
announcement,  and  then  will  have  an 
additional  thirty  (30)  days  to  submit  a 
formal  proposal. 

ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Irma  Robins,  M.B.A.,  J.D. 
Phone  (301)  435-3104,  FAX  (301)  402- 
2117,  Technology  Envelopment  and 
Conunercialization  Branch,  National 
Cancer  Institute,  6120  Executive  Blvd., 
Suite  450,  Rockville,  MD  20852. 
Inquiries  regarding  obtaining  patent 
license(s]  needed  for  participation  in  the 
CRADA  opportunity  may  be  addressed 
to  John  Fahner-Vihtelic,  Office  of 


Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Blvd.,  Suite 
325,  Rockville.  MD  20852.  Phone  (301) 
496-7735  (ext.  285);  FAX:  (301)  402- 
0220. 

SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  LHNCBC  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  as  amended  by  the  National 
Technology  Transfer  Act  (Pub.  L.  104- 
113  (Mar.  7, 1996))  and  by  Executive 
Order  12591  of  April  10. 1987.  The 
Computer  Science  Branch,  LHNCBC, 
NLM,  has  developed  COEV,  a  unique 
prototype  of  an  advanced  framework  for 
multidimensional  data  mining  and 
analysis.  COEV  syneigistically  cotnbines 
different  methods  of  statistical  analysis, 
neural  networks,  decision  trees  and 
genetic  algorithms  to  the  resolution  of 
data  queries.  COEV  automatically 
determines  the  optimal  methods  and 
data  representations  to  apply  at  each 
step  of  inquiry  and,  as  a  result,  can 
provide  outcomes  that  are  significantly 
more  accurate  than  can  be  achieved  by 
use  of  any  one  methodology  alone. 
COEV  uses  an  evolutionary  learning 
technology  to  improve  predictive 
outcomes  with  continued  use.  COEV  is 
designed  to  advance  the  accuracy, 
flexibility,  speed  and  ease  of  use  of 
advanced  data  analysis  technologies. 
COEV  is  the  subject  of  pending  United 
States  and  foreign  patent  appUcations 
filed  by  the  Government. 

COEV  requires  further  R&D  and 
testing  to  make  it  a  practical  system  for 
widespread  use.  LHNCBC.  NLM  seeks  a 
CRADA  to  leverage  the  capabilities  of 
the  technical  experts  at  LHNCBC,  NLM 
and  the  expertise  and  resoiirces  of  a 
private  sector  collaborator  in  order  to 
enhance  the  prototype's  reliability, 
efficiency  and  ease  of  use,  and  thereby 
tp  make  it  a  successful  commercial 
product.  Under  a  CRADA,  the  LHNCBC. 
NLM  can  offer  a  selected  collaborator 
access  to  designs,  prototypes  and 
technical  expertise.  The  collaborator 
may  contribute  designs,  prototypes,, 
data,  technical  expertise,  personnel, 
services  and  property.  The  collaborator 
has  the  option  of  contributing  funding 
to  the  collaboration.  The  LHNCBC 
cannot  contribute  funding.  The  CRADA 
partner  may  elect  an  option  to  an 
excltisive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  under  the  agreement  and  may 
quahfy  as  a  co-inventor  of  new 
technology  developed  under  the 
CRADA. 

COEV  currently  runs  in  a  UNIX 
operating  system  environment.  It  is 
written  in  common  LISP  and  utilizes  a 
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web  http  user  interface.  OOEV  interfaces 
with  flat  data  file  databases. 

Under  the  present  proposal,  the  goal 
of  the  CRADA  will  be: 

•  Improve  pottnbility  to  other 
operating  system  lenvironments. 

•  Provide  interactivity  with  a  variety 
of  database  structures. 

•  Design  and  implement  functions  for 
data  cleaning. 

•  Identify  target  concepts  for  machine 
learning. 

•  Expand  and.  improve  user 
interfaces. 

•  Design  and  ncecute  all  components 
of  a  commercial  JCC^V  product. 

•  Prepare  andj  execute  CXDEV 
marketing  plan. ' 

Party  Contributioiu 

The  role  ofth^  UiNCBC  in  the 
collaboration  wiU  include: 

(1)  Provide  Collaborator  with  the 
COEV  prototype  System  design  and  code 
and  with  all  available  information 
necessary  for  fuither  development  of  the 
COEV  system. 

(2)  Provide  CQ^  developer  expertise 
and  LHNCBC,  NlM  expertise  in 
advanced  machine  learning  systems 
engineering  and  in  computer 
applications  to  cS^emical  informatics, 
molecular  biology  and  pharmaceutical 
chemistry. 

(3)  Provide  ongping  input  to  and 
evaluation  of  coUaborator  project 
designs  and  wowproduct. 

The  role  of  thd  Collaborator  in  the 
collaboration  will  include: 

(1)  Provide  expertise,  staff,  work 
space,  equipment  and  materials  for 
COEV  product  dejvelopment  tasks  to 
include  project  i^anagement,  design, 
coding,  technical  and  user  testing  and 
technical  and  user  documentation 
development.     ' 

(2)  Provide  expertise,  staff,  work 
space,  equipment  and  materials  for 
OOEV  product  niirketing  tasks  to 
include  marketiikg  management,  market 
analysis,  product  design  advice,  product 
packaging,  promotion  and  sales, 
distribution  and  technical  and  user 
client  support.    1 1 

(3)  Provide  funding,  if  and  as 
necessary,  for  COEV  product 
development  and iCOEV  marketing  tasks 
as  described  aboV|e. 

Selection  Criteriia 

Proposals  submitted  for  consideration 
should  address  et^ch  of  the  following 
qualifications. 

(1)  Expertise 

A.  Demonstratlajd  expertise  in 
translating  highly  sophisticated 
statistical  or  machine  learning 
technology  protdtjjrpes  into  successful 
commercial  pnx  ^cts. 


B.  Demonstrated  expertise  in  data 
mining,  data  warehousing  and  data 
visualization  technology,  preferably  as 
related  to  the  fields  of  biomedical 
science,  medical  care  or  public  health. 

C.  Demonstrated  intellectual  abilities; 
able  to  understand  and  transform 
cutting-edge  computer-based  technology 
into  commercial  applications. 

D.  Demonstrated  expertise  in  project 
design,  project  management  and 
development  of  successful  commercial 
software  products. 

E.  Demonstrated  ability  to  market 
sophisticated  software  products  in 
national  and  international  markets. 

F.  Demonstrated  expertise  and 
established  resources  for  serving  and 
supporting  a  substantial  national  and 
international  client  base. 

(2)  Reputation 

The  successful  Collaborator  must  be 
recognized  in  the  software  industry  for: 

A.  Producing,  marketing  and 
supporting  software  for  data  mining, 
data  warehousing,  data  visualization  or 
related  applications; 

B.  High  levels  of  satisfaction  among 
end-users  and  client  technical  support 
staffs  for  both  product  performance  and 
product  support; 

C;  Success  In  the  marketplace  with  an 
established  range  of  successful  software 
products  and  services. 

(3)  Physical  Resources 

A.  Established  headquarters  with 
sufficient  offices,  space  and  equipment 
to  support  a  level  of  effort  as  defiined  in 
the  CRADA  with  LHNCBC. 

B.  Ability  to  communicate  and 
collaborate  by  telephone,  mail,  e-mail, 
Internet,  and  other  evolving 
technologies. 

C.  Sufficient  financial  and  technical 
resources  to  support  a  level  of  effort  as 
defined  in  the  CRADA  with  LHNCBC. 

Dated:  December  23. 1997. 
Kathleen  Sybert, 

Acting  Director,  Office  of  Technology 
Development,  National  Ckincer  Institute, 
National  Institutes  of  Health. 
[FR  Doc.  9S-460  Filed  l-7-9a;  8:45  am) 

BtUMQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 


summary:  The  inventions  Usted  below 
are  ovmed  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  Ucensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7057;  Fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the   . 
patent  applications. 

Hexadecasaccharide-Protein  Conjugate 
Vaccine  for  Shigella  Djrsenteria  Type  1 

V  Pozsgay.  JB  Robbins,  R  Schneerson 
(NICHD) 

Serial  No.  60/052,869  filed  17  Jul  97 

Licensing  Contact:  Robert  Benson, 
301/496-7056,  ext.  267. 

This  invention  is  a  conjugate  vaccine 
to  prevent  infection  by  Shigella 
dysenteria  type  1.  a  himian  pathogen 
which  causes  endemic  and  epidemic 
dysentery  worldwide.  The  conjugate  is 
the  first  one  in  which  the 
polysaccharide  antigen  has  been 
chemically  synthesized  and  thus  has  a 
known  structure.  The  polysaccharide 
has  a  structure  resembling  the  O- 
specific  polysaccharide  portion  of  the 
lipopolysaccharide  of  Shigella 
dysenteria  type  1.  It  is  expected  that  the 
purity  of  the  polysaccharide  will  lead  to 
lessened  side  effects  and  greater 
immunogenicity.  Mice  immimized  with 
the  conjugate  of  the  invention  produced 
antibodies  reactive  with  the  O-specific 
polysaccharide  isolated  from  Shigella 
dysenteria  type  1.  Synthesis  of  the 
hexadecasaccharide  is  described  in  the 
Journal  of  the  American  Chemical 
Society.  June  28, 1995,  pp.  6673-6681. 

Cloning  oi  a  Gene  Mutation  for 
Paridnson's  Disease 

MH  Polymeropoulos,  CLavedan 
(NHGRI) 

Serial  No.  60/050. 684  filed  25  June  97 

Licensing  Contact:  Stephen  Finley, 
301/496-7056  ext.  215. 

Parkinson's  Disease  (PD)  affects 
between  500.000  to  one  million  persons 
in  the  United  States  alone.  The  disease 
is  most  common  in  persons  over  the  age 
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of  70.  However,  one  form  of  PD  appears 
to  be  hereditary  and  is  probably 
responsible  for  early  on-set  PD,  wherein 
the  symptoms  occur  before  the  age  of 
60.  TTie  newly  discovered  gene  mutation 
appears  to  be  linked  to  the  early  on-set 
form  of  PD.  The  mutation,  a  threonine 
for  alanine  substitution,  at  amino  acid 
position  53  of  the  human  alpha- 
synuclein  protein  effects  the  secondary 
structtire  of  the  protein  and  causes  an 
aggregation  of  Lewy  bodies  in  the  brain, 
lliis  new  mutation  is  considered  to  be 
a  valuable  tool  in  predicting  a  person's 
susceptibility  to  early  on-set  PD.  Assays 
developed  from  this  mutation  can  also 
be  used  for  diagnostic  purposes. 

Non-Nucleoside  Inhibitors  of  Reverse 
Transcriptase 

C  hfichejda.  M  Momingstar,  T  Roth 

(Na) 

Serial  No.  60/038,509  filed  25  Feb  97 

Licensing  Contact:].  Peter  Kim,  301/ 
496-7056  ext.  264. 

The  present  invention  is  related  to 
non-nucleoside  inhibitors  of  reverse 
transcriptase  comprising  a  novel  class  of 
substituted  benzimidazole  compounds 
which  are  potentially  effective  in  the 
inhibition  of  HIV  RT  and  potentially 
against  other  infections.  The  present 
invention  provides  for  methods  for 
treating  HTV  infection  utilizing  a 
compound  having  anti-reverse 
transcriptase  activity,  wherein  said 
compound  comprises  at  least  one 
substituted  benzimidazole.  This 
techndlogy  may  present  a  potent,  non- 
toxic compoimd  which  is  effective 
against  wild  type  RTs  and  RTs  which 
have  undergone  mutations  and  become 
resistant  to  ciurently  used  anti-HIV 
therapies. 

Enhanced  Suppression  of  HIV-1  by  the 
Combination  of  Cytidine 
Dideoxynucleoside  Analogues  and  CTP 
Sjrnthase  Inhibitors 

W-Y  Gao.  DG  Johns.  H.  Mitsuya,  V 
Marquez  (NO) 

Serial  No.  60/033.918  filed  21  Jan  97 

Licensing  Contract:  J.  Peter  Kim,  301/ 
496-7056  ext.  264. 

The  present  invention  provides  for 
compositions  and  methods  to  increase 
the  activity  of  cytidine-based  anti-HIV 
drugs -and  to  overcome  resistance  of 
human  immunodeficiency  virus  (HIV) 
to  cytidine-based  anti-HIV  drugs.  More 
specifically,  the  invention  provides  for 
composition,  methods  of  preventing  or 
inhibiting  the  spread  of  a  virus,  meUiods 
of  treatment,  and  methods  of  improving 
the  antiviral  activity  of  a  cytidine 
dideoxynucleoside  analogue  drug  in 
patients  with  viral  infection.  Typical 


drugs  suitable  for  potentiation  by  this 
method  include  ddC,  3TC,  D4C  (2',  3'- 
dideoxycytidine-2',  3'-ene),  5-fluoitxidC, 
and  3'-a-fluoroddC.  The  virus  may  be 
HIV-2.  HTLV-1,  HTLV-2,  SIV,  HBV. 
but  most  preferably  HIV-l. 

Interfieron-Inducible  Protein  10  is  a 
Potent  Inhibitor  of  Angiogenesis 

G  Tosato,  AL  AngioliUio,  C  Sgadari 
(FDA) 

,  Serial  No.  08/455,079  filed  31  May  95 

Licensing  Contact:  Jaconda  Wagner, 
301/496-7735  ext.  284. 

Human  Interferon  inducible  protein 
10  (IP-10)  is  a  member  of  the 
chemokine  family  of  molecules.  It  is  a 
secreted  protein  with  a  molecular 
weight  of  approximately  8.6  kD. 
Previous  work  has  demonstrated  that 
IP-10  exhibits  various  activities, 
including  the  inhibition  of  colony 
formation  by  bone  marrow 
hematopoietic  cell,  exertion  of  an 
antitumor  effect,  and  function  as  a 
chemoattractant.  In  addition,  this  work 
shows  that  IP-10  is  a  potent  inhibitor  of 
angiogenesis.  Unbalanced  angiogenesis 
is  thought  to  contribute  to  the 
pathogenesis  of  several  diseases 
including  arthritis,  psoriasis, 
hemangiomas,  diabetic  retinopathy,  and 
retrolental  fibroplasia.  Therefore,  IP-10 
may  be  very  useful  alone  or  in 
combination  with  other  treatments  to 
prevent  unbalanced  angiogenesis. 

This  research  has  been  published  in 
Proc.  Natl.  Acad.  Sci.  USA  1996  Nov 
26;93(24):13791-6  and  J.  Exp.  Med. 
1995  Jul  l;182(l):155-62. 

A  related  case  is  also  available  for 
licensing:  Serial  No.  08/850,914  filed  02 
May  97  entitled  "Method  of  Promoting 
Tumor  Necrosis  Using  Mig";  inventors 
are  G  Tosato  (FDA),  J  Farber  (NIAID). 
and  C  Sgardari  (FDA). 

Dominant  Negative  Deletion  Mutants  of 
C-Jun  and  Their  Use  in  the  Prevention 
and  Treatment  of  Cancer 

NH  Colbum,  Z  Dong.  PH  Brown.  MJ 
Birrer  (NCI) 

Serial  No.  08/213,433  feled  10  Mar  94 

Licensing  Contact:  Ken  Hemby,  301/ 
496-7735  ext.  265. 

A  number  of  mutants  of  the  c-jun 
oncogene  have  been  developed,  which 
may  be  particularly  useful  in  the 
prevention  and  treatment  of  cancer. 
Numerous  studies  have  shown  that 
tumor  promotion  is  a  long-term  process 
that  is  partially  reversible  and  that 
requires  chronic  exposure  to  a  tumor 
promoter,  and  that  subsequent 
progression  of  tumors  through  invasive 
and  metastatic  stages  is  also  a  long  term 
process.  In  recent  years,  numerous 


cellular  oncogenes  have  been  implicated 
in  the  transactivation  of  genes 
associated  with  cellular  growth  and 
differentiation.  One  such  cellular 
ongogene,  c-jun,  encodes  a 
phosphoprotein  that  is  a  component  of 
the  dimeric  transcriptional  activator 
AP-l  along  with  c-Fos  or  other  Jun  or 
Fos  Family  proto-oncoproteins.  Several 
genes  that  may  be  involved  in  tumor 
promotion  or  progression  have  been 
shown  to  be  dependent  on  AP-l 
transactivation,  including  collagenase 
and  stromelysin  (transin).  AP-l 
inhibiting  dominant  negative  detection 
mutants  of  the  c-jim  gene  have  been 
developed  that,  when  given  to  a 
mammal,  may  prevent  or  reverse 
carcinogenesis  during  early  or  late 
stages.  For  the  treatment  of  cancer,  a 
deletion  mutant  of  the  c-jun  gene  or  the 
protein  product  may  inhibit  3ie  elevated 
AP-l  transactivation  that  frequently 
.characterizes  tumor  progression  and 
may  consequently  prevent  or  reverse  the 
development  or  further  progression  of 
tumors.  This  invention  also  includes  a 
method  for  determining  whether  a 
tumor  promoter  induces  transfgjuiation 
via  a  pathway  that  depends  on 
induction  or  elevation  of  AP-l 
transcriptional  activity  and  AP-l  target 
gene  expression. 

Dated:  December  23. 1997. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

[PR  Doc.  98-459  Filed  1-7-98;  8:45  am] 

BILJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences  National  Toxicology 
Program;  Announcement  of  Nominated 
Chemicals  Under  Consideration  for 
Toxicoiogical  Studies  by  the  National 
Toxicology  Program  (NTP)— 
Recommendations  by  the  Interagency 
Committee  for  Chemical  Evaluation 
and  Coordination  (ICCEC)— Request 
for  Comments 

Background 

As  part  of  an  effort  to  earlier  inform 
and  obtain  public  input  into  the 
selection  of  chemicals  for  evaluation, 
the  National  Toxicology  Program  (NTP) 
routinely  seeks  public  input  on  (1) 
chemicals  nominated  to  die  Program  for 
toxicoiogical  studies,  and  (2)  the  testing 
recommendations  made  by  the 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  (ICCEC). 
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Summaries  of  \h6  ICXXC's 
recommendatioq^  and  public  comments 
received  are  next  presented  to  the  NTP 
Board  of  Scientific  Counselors  for  their 
review  and  commjent  in  an  open  public 
session.  ICCEC  recommendations.  Board 
recommendations,  and  public 
comments  are  incuporated  into 
recommendations  that  are  then 
submitted  to  the  NTP  Executive 
Committee.  The  Executive  Committee 
reviews  and  approves  acticm  to  move 
forward  to  test,  defer,  or  delete  each  of 
the  nominated  chemicals,  classes  or 
mixtures  for  the  venous  types  of  study, 
and  recommends  priorities. 

Request  for  Cominent 

Interested  parties  are  «icouraged  to 
comment  and  pr^iivide  information  on 


chemicals  under  consideration  for  study 
listed  in  the  Table.  The  Program  would 
welcome  receiving  toxicology  and 
carcinogenesis  information  from 
completed,  ongoing,  or  planned  studies 
by  others,  as  well  as  oirrent  production 
data,  human  exposure  information,  lise 
patterns,  and  environmmtal  occurrence 
for  any  of  the  chemicals  listed  in  this 
announcement.  To  provide  comments  or 
information,  please  contact  Dr.  William 
Eastin  at  the  address  given  below  within 
60  days  of  the  appearance  of  this 
annoimcement. 

At  their  meeting  on  December  11, 
1997.  the  ICCEC  reviewed  and 
recommended  9  chemicals  m  chemical 
classes  for  metabolism,  toxicity,  or 
carcinogenicity  studies.  It  was  also 
recommended  that  testing  not  be 


performed  on  one  chemical,  trans — 1,4- 
dichloro-2-butene  (CAS  Number  110- 
57-6),  because  industry  studies  showed 
it  to  be  a  potent  carcinogen.  Chemicals 
with  CAS  niunbers,  nomination  source, 
types  of  studies  under  consideration, 
and  other  information  are  given  in  the 
Table. 

Contact  may  be  made  by  mail  to:  Dr. 
William  Eastin,  NIEHS/NTP,  P.O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709;  by  telephone  at  (919) 
541-7941;  by  FAX  at  (919)  541-3687;  or 
by  email  at  EastineNIEHS.NIH.GOV. 

Dated:  January  5. 1998. 
Kniaclh  Oldn. 

Directcx,  National  Toxicology  Program. 
Attachment 

Attachment 


Chemicals  Recommended  for  Study  by  the  NTP  l^frERAGENCY  Committee  for  Chemical  Evaluation  and 

Coordination  (ICCEC)  on  December  ii,  1997 


Chemical  [CA$  No:] 


m 


2-Acety(pyri(fne  [1122-62-9]  .. 

2-Chloropyridine  [lt)M)9-1]  ... 

Comfrey  [72698-5)46] 

Symphytine  [2^71-95-5] 

Glycolunl[4< 


Goldenseal 

Bert)erine| 

Hydrastine  [118^)8-1]  ... 
4-Methoxy-N-methy«4-l  ,8- 

napMhaKmide  [3271-05-4]. 
Myristidn  [607-91- 


1 


7-2H-Naphthol[1 ,2-^qtriazo(-2- 
yt)-3-phenylcou(nefine  [333- 
62-8]. 

Saw  Palmetto  P-Sitbeterol  [83- 
46-5]. 


Nomina- 
tion source 


NCI 
NCI 
NIEHS 

NCI 

NIEHS 

NCI 
NCI 

NCI 
NIE'S 


Testing  reconvnendations 


— Cardinogenicity 


in 


— Demial     carcinogenicity 
transgenic  mice. 

—Carcinogenicity;  

— Reproductive     and     devel- 
opmental toxicity. 

—In  vitro  and  in  vivo  nitrosation 
studies. 

— Carcinogenicity  _ 

— Reproductive     and     devel- 
opmental toxicity. 
— Chemical  disposition 

— Genetic  toxicity;  

— Metabolism; 

— Carcinogenicity  in  transgenic 

animals. 
— Chemical  disposition 

—Carcinogenicity;  

— Multigeneration   reproductive 
toxicity. 


Study  rationale/remarlcs 


— Potential  (or  human  exposure. 

— Suspicion  of  carcinogenicity. 

— Increasing  production. 

—Occupational  and  environmental  exposure. 

—Extensive  use  as  a  hertnl  supplement  and  medicinal. 

—Contains  pyrrotizidine  atcaloids  indudmg  symphytine. 

—Moderate  production. 

— Potenttai  human  exposure. 

— Potential  to  form  nitrosamides. 

—Extensive  use  as  a  hertMl  supplement  and  medicinal. 

—Contains  active  alcaloids  t)ert)erine  and  hydrastine. 

—Occupational  exposure. 

— Extensive  consumer  exposure. 

—Widespread  natural  proiduct. 

— Extensive  consumer  exposure. 

—Similarity  to  known  cardnogon  safrole. 

—Moderate  production. 

— Extensive  occupational  and  cortsumer  exposure. 

—Widely  used  heft)al  remedy  tor  benign  prostate  hyperplasia. 
— Contains  active  sitosterols. 


[FR  Doc.  98-456  Filid  1-7-98;  8:45  am] 
BILUNQ  CODE  4140-01>-il 

u 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutae  of  Health 


Proapectiva  GraM  of  Exclualva 
Licanaa:  Dynamteally  Stable 
Aaaociath^a  Laaipi^ng  Naurai  Network 
Syatam 


Laamii 


AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  histitutes 
of  Health  (NIH],  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  to 
practice  the  invention  embodied  in  U.S. 
Patent  Numbers  5,119,469,  5,222,195, 
5,402,522,  5,588,091,  and  U.S.  Patent 
Application  Number  08/331,554, 
entitled  "Dynamically  Stable 
Associative  Learning  Neural  Network 
System",  to  Distil  Technologies,  Inc., 
having  a  place  of  business  in  New  York, 
New  York.  The  patent  rights  in  this 
application  have  been  assigned  to  the~^~^ 
United  States  of  America. 


DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  March 
9, 1998  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments, 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  John  Fahner-Vihtelic,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  Telephone:  301/496-7735 
extension  270;  Fax:  301/402-0220;  e- 
mail:  jf36zOnih.gov.  A  signed 
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Confidentiality  Agreement  will  be 
required  to  review  copies  of  the  patent 
apphcation. 

SUPPLBKNTARY  INFORMATION:  The 
present  inventions  generally  relate  to 
the  field  of  artificial  neival  networks. 
More  specifically,  these  patents  and 
patent  application  describe  a 
dynamically  stable  associative  learning 
neural  network.  Included  in  *heir  basic 
architectural  units  are,  at  least  one  each 
of  a  conditioned  signal  input,  an 
unconditioned  signal  input,  and  an 
output.  Interposed  between  input  and 
output  elements  are  "patches,"  or 
storage  areas  of  the  dynamic  interaction 
between  conditioned  and 
unconditioned  signals.  These  signals 
process  information  to  achieve 
associative  learning  locally  imder  rules 
designed  for  application-related  goals  of 
the  system.  Patches  may  be  fixed  or 
variable  in  size.  The  neural  network  is 
taught  by  successive  application  of 
training  sets  of  input  signals  to  the  input 
terminals  until  dynamic  equilibriums 
are  reached.  This  technology  is  useful  in 
pattern  classification  and  completion, 
robotics,  and  control  applications. 

The  prospective  exclusive  license  will 
be  royahy-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  December  18, 1997. 

Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

(PR  Doc.  98-461  Filed  1-7-98;  8:45  am] 

aaUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  teleconference 
meeting  of  the  Substance  Abuse  and 


Mental  Health  Services  Administration 
(SAMHSA)  National  Advisory  Council 
in  January  1998. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  Therefore,  the 
meeting  will  be  closed  to  the  pubUc  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  Title  5 
U.S.C.  552b(c)(3).  (4).  and  (6)  and  5 
U.S.C.  App.  2.  secUon  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Le  Vonne  Key, 
Committee  Management  Specialist, 
SAMHSA  National  Advisory  Council, 
5600  Fishers  Lane,  Room  12C-15, 
Rockville,  Maryland  20857.  Telephone: 
(301) 443-9912. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  SAMHSA  National 
Advisor>-  Council. 

Meeting  Date:  January  21, 1998. 

PLACE:  Substance  Abuse  and  Mental 
Health  Services  Administration,  Parklawn 
Building,  Conference  Room  12-94,  5600 
Fishers  lane,  Rockville,  Maryland  20857. 

CLOSED:  January  21, 1998. 1:00  p.m.  to 
2:00  p.m. 

CONTACT:  Toian  Vaughn,  Executive 
Secretary,  Room  12C-15,  Parklawn  Building, 
Telephone:  (301)  443-4640  and  Fax:  (301) 
443-1450. 

Dated:  January  5, 1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  98-482  Filed  1-7-98;  8:45  am) 

BMJJNQ  CODE  41«2-3»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-420(M4-2^ 

Announcement  of  otlB  Approval 
Number;  Notice  of  Proposed 
information  CoHection  for  Public 
Comment 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comment: 
announcement  of  the  Office  of 
Management  and  Budget  (OMB) 
approval  number. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  the  OMB  approval 
number  for  the  collection  and  analysis 
of  data  on  the  housing  conditions  of 
Migrant  and  Seasonal  Farmworkers. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ndeye  Jackson.  Office  of  Policy 
Development  and  Research.  U.S. 
Department  of  Housing  and  Urban 
Development.  Room  8154.  Washington, 
D.C.  20410,  (202)  708-5537.  A 
telecommunications  device  for  the 
hearing  impaired  (TTY)  is  available  at 
(202)  708-3259.  (These  are  not  toll  free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  On 
February  13. 1997  (62  FR  6792),  the 
Department  published  in  the  Federal 
Register,  a  notice  of  proposed  data 
collection  on  the  housing  conditions  of 
migrant  and  seasonal  farmworkers.  The 
dociunent— titled.  "Notice  of  Proposed 
Information  Collection  for  Public 
Comment"— indicated  that  information 
collection  requirements  contained  in  the 
notice  had  be«n  sublnitted.to  the  Office 
of  Management  and  Budget  for  review 
and  approval  under  section  3506  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  chapter  35  as  amended)  The 
notice  also  Usted  the  title  of  the 
proposal,  and  description  of  the  need 
for  the  information  and  proposed  use. 

This  present  document  provides 
notice  of  the  OMB  approval  number. 
Accordingly,  the  control  number 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  for  the  Notice  of 
Proposed  Information  Collection  for 
Public  Comment  is  2528-0190.  This 
approval  number  expires  on  November 
30.  2000.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Dated:  December  16, 1997. 

Paul  A.  Laonard, 

Deputy  Assistant  Secretary  for  the  Office  of 
Policy  Development. 

[FR  Doc.  98-378  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4210-«-M 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board  - 
Appointments 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Ciepartment  of  the  Interior  Performance 
Review  Board.  The  pubUcation  of  these 
appointments  is  required  by  Section 
405(a)  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454,  5  U.S.C. 
4314(c)(4)). 
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DATES:  These  am  lointments  are  effisctive 
January  8, 1998J 

POR  FURTHEB  INMrMATION  CONTACT: 
Carolyn  Cohen,  Director  of  Personnel, 
Office  of  the  Secietary,  Department  of 
the  Interior,  18^  C  Street,  N.W., 
Washington,  DO.  j  20240,  Telephone 
Number:  (202)  2»8-6761. 

SES  Performance  Review  Board— 1995 

Dolores  Chacon,  piair,  Office  of 

Personnel  (Ca^r  Appointee) 
R.  Schuyler  Lesher,  Jr.,  Office  of 

Financial  Mai^^ement  (Career 

Appointee)     }  > 
Ruth  B.  Mertins,  Office  of  Policy, 

Management  and  Budget  (Career 

Appointee) 
Margaret  J.  Carpenter,  Chair,  Office  of 

Water  and  Sdfabce  (Career  Appointee) 
Robert  E.  Browni,  Alternate  Chair, 

Minerals  Management  Service  (Career 

Appointee)     j  [ 
J.  Lynn  Smith,  National  Park  Service 

(Career  Appointee) 

Dated:  Novembeil  12, 1997. 
Robert  E.  Sldnaer, 

Executive  Resourcps  Coordinator.  Office  of 

Personnel  Policy. 

[FR  Doc.  98-424  F|)ed  1-7-98: 8:45  am) 

BILLMO  OOOC  4*1».1#4ir 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WikMlfto  Sarvic* 


Plan 


Notica  of  Intant  lb  Prapara  a 
ComprahanaiWConsarvation 

summary:  This  njotice  advises  the  public 
that  the  U.S.  Fislji  and  WUdlife  Service 
(Service)  intends  ^o  gather  information 
necessary  to  premiere  a  Comprehensive 
Conservation  PlaA  (CCP)  and 
environmental  documents  pursuant  to 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations,  for 
Blackwater,  Susquehanna,  and  Martin 
National  Wildlife  Refuges:  Caroline, 
Hartford,  Dorchester,  Wicomoco,  and 
Somerset  Counties,  Maryland;  Sussex 
County,  DelawarjBc  aud  Accomack 
Coimty.  Viigiiua|  The  Service  is 
furnishing  Ibis  notice  in  compliance 
with  Service  CCOl  policy: 

(1)  To  advise  cUier  agencies  and  the 
public  of  oiu  int^iitions,  and 

(2)  To  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
dociunents. 

DATES:  Written  cMnments  should  be 
received  on  or  bejmre  February  9, 1998. 
ADDRESSES:  AddMss  comments  and 
requests  for  mor^  information  to  the 
following:  Refuge  Manager,  Bladcwater 
National  Wildlife  Refuge.  2145  Key 


Wallace  Drive,  Cambridge,  Maryland 
21613-9536  (410) 228-2692. 

SUPPLEMBtrTARY  INFORMATION: 

By  Federal  law,  all  lands  within  the 
National  Wildlife  Refuge  System  are  to 
be  managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals;  long-range  objectives,  and 
strategies  for  achieving  refuge  piuposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  use,  and  cultural 
resoiuces.  Public  input  into  this 
planning  process  is  essential.  The  CCP 
will  provide  other  agencies  and  the 
public  with  a  clear  understanding  of  the 
desired  conditions  for  the  Refuges  and 
how  the  Service  will  implement 
management  strategies. 

The  Service  will  solicit  information 
fit)m  the  public  via  open  houses, 
meetings,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
in  the  general  area  near  each  refuge  of 
the  time  and  place  of  such  opportunities 
for  public  input  to  the  CCP. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR 1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  Executive  Order  12996,  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

We  estimate  that  the  draft 
environmental  dociunents  will  be 
available  in  late  August,  1998. 

Dated:  December  24, 1997. 
Konald  E.  Lambenton, 

Regional  Director.  U.S.  Fish  and  Wildlifa 

Searvice,  Hadley,  Massachusetts. 

(PR  Doa  98-379  Filed  1-7-98;  8:45  am] 

MLUNQ  COM  4S10-H-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[NV-«15-670(M)0;  N-«209q 

Application  for  Recordable  Oiaclaimar 
of  Intarast;  Nevada  " 

AQBICY:  Biueau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 

SUMMARY:  The  United  States  of  America, 
pursuant  to  the  provisions  of  Section 
315  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (43  U.S.C. 


1745),  proposes  to  disclaim  all  interest 
in  the  following  described  land  to 
Myron  Lake,  nunc  pro  tunc,  the  owner 
of  record:  a  tract  of  land  which  is 
located  within  200  feet  of  each  side  of 
the  centerline  of  the  Central  Pacific 
Railroad  Company  track  as  it  was 
established  over  and  across;  T.  19  N.,  R. 
19  E.,  M.D.M.,  Nevada,  sec.ll.  Lots  1,  2, 
3, 8, 9,  and  SWy4NEV4. 
DATES:  Comments  or  objections  should 
be  received  on  or  before  April  8, 1998. 
ADDRESSES:  Comments  or  objections 
should  be  sent  to  the  Nevada  State 
Director,  BLM.  850  Harvard  Way,  P.O. 
Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  K.  Stowers,  BLM  Nevada  State 
Office,  702-785-6478. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  2  of  the  Act  of  July  1, 1862. 
12  Statute  489,  as  amended  (the  Act), 
the  Central  Pacific  Railroad  Company, 
as  succeeded  in  interest  by  the  Southern 
Pacific  Transportation  Company, 
received  a  grant  of  a  right-of-way  400 
feet  in  width  over  and  across  public 
lands  for  construction  of  a 
transcontinental  raih-oad.  By  the  terms 
of  the  Act,  the  right-of-way  attached  to 
the  land  upon  notification  to  the 
General  Land  Office  at  the  time  the  Une 
of  the  railroad  was  definitely  fixed  on 
the  ground.  Title  to  the  subject  lands 
was  conveyed  by  the  United  States  to 
Mr.  Myron  Lake  in  1865  prior  to 
notification  by  the  Central  Pacific 
Railroad  Company  that  the  line  of  the 
railroad  was  definitely  fixed  on  the 
ground.  There  is  a  recorded  chain  of 
title  to  convey  the  subject  lands  in  fee 
to  Central  Pacific  Railroad  Company 
which  originates  bom  the  United  States 
patent  to  Mr.  Lake.  Therefore,  the  400- 
foot  right-of-way  granted  to  Central 
Pacific  Railroad  Company  by  the  Act 
did  not  become  an  enaunbrance  on  the 
title  to  the  subject  lands.  Southern 
Pacific  Transportation  Company, 
successor  to  Central  Pacific  Railroad 
Company,  subsequently  issued  deeds  to 
private  parties  for  a  portion  of  the 
subject  lands. 

However,  a  cloud  was  placed  on  the 
title  to  the  subject  land  by  a  coiut 
decision  which  held  that  since  the  Act 
predated  the  patent  to  Mr.  Lake,  the 
United  States  holds  a  reversionaiy 
interest  in  the  subject  lands  should  the 
railroad  right-of-way  be  abandoned.  The 
court  held  that  the  reversionary  interest 
was  created  even  though  the  General 
Land  Office  foiled  to  include  in  its 
patent  to  Mr.  Lake  an  express 
reservation  of  the  railroad  easement 
(Southern  Pacific  Company  etalv.  City 
of  Reno,  257  F.  450,  April  4, 1919). 
However,  the  subject  land  was  in 
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private  ownership  at  the  time  the  line  of 
said  railroad  was  definitely  fixed  in 
accordance  with  the  Act.  Further,  Mr. 
Lake's  settlement  on  the  subject  land 
originated  prior  to  passage  of  the  Act, 
and  the  patent,  upon  issuance,  related 
back  to  the  date  of  settlement. 
Therefore,  the  400-foot  right-of-way 
authorized  by  the  Act  did  not  attach  to 
the  subject  lands. 

The  Bureau  of  Land  Management  has 
determined  that  the  United  States  has 
no  claim  to  or  interest  in  the  land 
described  and  issuance  of  the  proposed 
recordable  disclaimer  of  interest  would 
remove  a  cloud  on  the  title  to  the  land. 

AothorMy:  43  CFR  Part  1864. 
Dated:  December  31, 1997. 
WilliaiaK.  Stowers, 

Lands  Team  Lead. 

(FR  Doc.  96-318  Filed  1-7-98;  8:45  am] 

BILLING  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-06(M31(M)N-P] 

Lewistown  District;  Resource  Advisory 
Council  IMeeting 

AGENCY:  Lewistown  District  Office, 
Bureau  of  Land  Management,  DOL 
ACTION:  Notice  of  meeting. 

SUMMARY;  The  Lewistown  District 
Resoim»  Advisory  Council  will  meet 
Februaiy  3  and  4, 1998,  at  the  Montana 
Fish,  Wildlife  and  Parks  Region  4 
Headquarters  Office  at  4600  Giant 
Spring  Road  in  Great  Falls,  Montana. 

The  February  3.  portion  of  the  session 
will  begin  at  7:45  a.m.  with  o]>ening 
comments.  The  colmcil  will  consider 
revising  their  mission  statement,  then 
discuss/consider  the  status  of  the 
Devil's  Kitchen  Work  Group;  the  Eye  of 
the  Needle;  Oil  and  Gas  development 
along  the  Rocky  Mountain  Front; 
conservation  easements;  and  the  Two 
Crow  land  exchange  through  the  rest  of 
the  day. 

There  will  also  be  a  public  comment 
period  at  11:30  am  on  Februanr  3. 

The  February  4,  portion  of  the  session 
will  begin  at  8:00  am  and  the  council 
will  discuss/consider  off-road  vehicle 
regulation  enforcement;  the  BLM's  re- 
organization; fire  management 
proposals;  and  the  status  of  the  Sweet 
Grass  Hills/Little  Rockies  land 
exchange.  After  limch,  the  council  will 
toiu-  the  River's  Edge  Trail  along  the 
Missoiui  River,  then  dose  this  meeting. 
DATES:  February  3  and  4, 1998. 
LOCATION:  Montana  Fish,  WildUfe  and 
Parks  Region  4  Headquarters  Office, 


4600  Giant  Spring  Road  in  Great  Falls, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Lewistown  District 
Office.  Bureau  of  Land  Management, 
Box  1160,  Airport  Road,  Lewistown,  MT 
59457. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  as 
detailed  above. 

Dated:  December  29. 1997. 
B.  Gene  Miller, 

Associate  District  Manager 

(FR  Doc.  98-444  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-921-41-5700:  WYW127493) 

Notice  of  Proposed  Reinstatement  of 
Terminated;  Oil  and  Gas  Lease 

Puirsuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW127493  for  lands  in  Park  County. 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  bom  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  firaction 
thereof,  per  year  and  16  2/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW127493  effective  October  1, 
1997.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above.       ~~ 
Pamela  J.  Lewis 

Chief,  Leasable  h4inerals  Section. 
[FR  Doc.  98-446  Filed  1-7-98;  8:45  am) 

BILUNQ  COOE  WO-ti-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-1430-01;  NVN  61027] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  Douglas  County,  NV 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described  land, 
comprising  21.25  acres,  has  been 
examined  and  is  determined  to  be 
suitable  for  classification  for  lease  or 
conveyance  pursuant  to  the  authority  in 
the  Recreation  and  Public  Piuposes  Act, 
as  amended  (43  U.S.C  869.  et  seq.): 

Mt.  Diablo  Meridian,  Nevada 

T.  14  N.,  R.  20  E. 
Sec.  5,  SWV4SWV4SWV4SWV4. 

S'/4SEV4SWV4SWV«SWV4; 
Sec.  6,  SEV4SEV4SEV4SEV4; 
Sec.  7.  E'/tNE'ANE'ANE'/i; 
Sec.  8,  NWV4NWV4NWV4. 
Containing  21.25  acres. 

SUPPLEMENTARY  INFORMATION:  The 
public  land  is  located  south  of  Carson 
City  in  Douglas  County.  The  land  is  not 
needed  for  Federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest.  The  CA-4»JV-HI 
District,  Lutheran  Church  Missouri 
Synod  has  expressed  an  interest  in 
constructing  a  chiuch  and  school  on  the 
site. 

The  patent,  when  issued  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
to  all  applicable  regulations  of  the 
Secret^  of  the  Interior,  and  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it.  or  persons 
authorized  by  it.  the  right  to  prospect 
for.  mine  and  remove  sudi  deposits 
from  the  same  applicable  law  and 
regulations  to  be  established  by  the 
Secretary  of  the  Interior. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  fix)m  all  other  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws 
but  not  the  mineral  leasing  laws,  the 
material  disposal  laws,  or  the 
Geothermal  Steam  Act.  The  segregation 
shall  terminate  upon  issuance  of  a 
conveyance  dociunent  or  publication  in 
the  Federal  Register  of  an  order 
specifying  the  date  and  time  of  opening. 
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DATES:  Commeiits  are  due  on  or  before 
February  23,  lOias. 

ADDRESSES:  Written  comments  should 
be  sent  to:  CarsQH  City  District  Office, 
Biueau  of  Land  Management,  5665 
Morgan  Mill  Rood,  Carson  City,  NV 
89701.  Any  adviorse  comments  will  be 
reviewed  by  thq  3tate  Director.  In  the 
absence  of  any  Adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  d^e  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  MPORftlATKM  COKTACT: 
Charles  J.  Kihm,  Carson  City  District 
Realty  Spedali^L  Bureau  of  Land 
Management,  5^5  Morgan  Mill  Road. 
Carson  Qty,  Neybda  89701;  (702)  885- 
6000.  ;| 

Dated:  DecemMi  29, 1997. 
Thomas  J.  Abbett, 

Acting  Assistant  Oi  strict  Manager,  Non- 

Renevmble  Resouiies. 

(FR  Doc.  98-445  Fi^ed  1-7-98;  8:45  am] 

BaUNQ  CODE  4310-H^ 

I  '< 

t  ! 

DEPARTMENT  ^F  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-<)60-08-161(U00  (0001)] 

Publication  of  tiib  Approved  Roswell 
Reeource  Management  Plan  and  the 
Approved  CarlaBad  Resource 
Management  Plan  Amendment 

AGENCY:  Bureau  (^f  Land  Management. 
Interior.  1 1 

ACTION:  Publicattion  of  the  approved 
Roswell  Resource  Management  Plan  and 
the  approved  Carlsbad  Resource 
Management  Plan  Amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  L.  Robersk^n,  District  Manager, 
Bureau  of  Land  Management,  2909  W. 
2nd  Street,  Roswell,  NM  88201,  (505) 
627-0242.  \  I 

SUPPLEMENTARY  ^FORMATION:  New 
Mexico  State  Director  Michelle  J. 
Chavez  signed  U)*  Records  of  Decision 
(RODs)  for  the  Approved  Roswell 
Resource  Manag^ent  Plan  (RMP)  and 
the  Approved  Carlsbad  Resource 
Management  Plan  Amendment  (RMP A) 
on  October  10, 1907.  putting  both  plans 
into  effect.  The  Approved  RMP  and 
RMPA  have  been  published  and  are 
now  available  to  the  public. 

Copies  of  both  plans  have  been  placed 
in  the  following  public  libraries  in  New 
Mexico:  the  Ruidoso  Public  Library,  the 
Santa  Rosa  Moise  Memorial  Library,  the 
Capitan  Public  School  Library,  the 
Corona  Public  School  Library,  the 
Alamogordo  Pubtjc  Library,  the 
Carrizozo  Mimicipal  School  Library,  the 
Tatiun  Community  Library,  the 


Lovington  Public  Library,  the  Jal  Public 
Library,  the  Hobbs  Public  library,  the 
Eunice  Public  Library,  the  New  Mexico 
State  University— Carlsbad  Library,  the 
Carlsbad  Public  Library,  the  Artesia 
PubUc  Library,  the  Eastern  New  Mexico 
University— Portales  Library,  the 
Portales  Public  Library,  the  Eastern  New 
Mexico  Universtiy — ^Roswell  Library, 
the  Roswell  Public  Library,  the 
Albuquerque  Public  Library,  the 
University  of  New  Mexico  Library — 
Govenunent  Information  £>epartment-, 
the  Clovis  Carver  Public  Library,  and 
the  Fort  Siunner  PubUc  Library. 

The  public  may  request  copies  of  the 
plans  from  the  Roswell  District  Office. 
2909  W.  2nd  Street.  Roswell.  NM  88201. 
505-627-0272;  and  the  Carlsbad  Office. 
620  E.  Greene.  Carlsbad.  NM  88220. 
505-887-6544. 

Dated:  December  10, 1997. 
Edwin  L.  Robenm, 
District  Manager. 

IFR  Doc  98-448  Filed  1-5-98;  2:06  pm] 

BILUNQ  OOOE  4310-VA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  discussion  of 
the  proposed  CALFED  storage  and 
conveyance  alternatives,  discussion  of 
independent  peer  review  and  public 
participation  process  during  the  EIR 
comment  period,  and  discussion  of  the 
draft  assurances  and  finance 
implementation  plan.  Interested  persons 
may  make  oral  statements  to  the  BDAC 
or  may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:30  am  to 
5:00  pm  on  Thursday,  January  29, 1998. 
ADDRESSES:  The  Bay-Delta  Advisory 
Council  meeting  will  meet  at  the 
Sacramento  Convention  Center.  1030 
15th  Street.  Room  204.  Sacramento. 
California  95814,  (916)  264-5291. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mary  Selkirk,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportimity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 


SUPPLBMENT ARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  CaUfomia's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
feeing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibiUties  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-DeUa  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  rehabiUty,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
E)elta  Program  is  exploring  and 
developing  a  long-term  solution  for  a 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Deha  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delta  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155. 1416  Ninth  Street, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 
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Dated:  January  2, 1998. 
Roger  Patterson, 

Regional  Director.  Mid-Pacific  Region. 
iFR  Doc.  98-407  Filed  1-7-98;  8:45  am] 

■NJJNG  COOC  4S1»-«4-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclaination 

Meeting  of  ttw  Conservation  Advisory 
Group,  Yakima  River  Basin  Water 
Enhartcement  Project,  YaUma, 
Washington 

AOBUCY:  Department  of  the  bterior. 
ACnON:  Notice  of  meeting. 

summary;  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima, 
Washington,  estabUshed  by  the 
Secretary  of  the  hiterior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 

DATES:  Thursday,  January  22, 1998, 

9  a.m. — 4  p.m.;  Friday,  January  23, 

1998, 

9  a.m. — 12  noon. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road.  Yakima, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  . 

James  Esget,  Manager,  Yakima  River 
Basin  Water  Enhancement  Project,  P.O. 
Box  1749,  Yakima,  Washington  98907; 
(509)  575-5848,  extension  267. 

SUPPlfMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to 
continue  discussion  of  the  comments 
received  on  the  Draft  Yakima  River 
Basin  Water  Conservation  Plan.  The 
Plan  was  made  available  for  public 
review  August  12, 1997,  with  comments 
provided  to  the  Advisory  Group  by 
October  31, 1997. 

Dated:  January  2, 1998. 
Loren  KjeUgaard. 

Acting  Area  Manager. 

(FR  Doc.  98-478  Filed  1-7-98;  8:45  am} 

MUJNQ  CODE  4310-««-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  of  Lodging  of  Consent 
Decree  Pursuant  to  the  Clean  Water 
Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  California  Department 
of  Transportation  (S.D.  Cal.)  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  IXstrict  of  California  on 
IDecember  19, 1997.  The  proposed 
Consent  Decree  resolves  the  United 
States'  claims  against  Cahfomia 
Department  of  Transportation  (Caltrans) 
for  its  failiu«  to  apply  for  and  obtain  a 
permit  for  discharges  from  municipal 
storm  sewers  in  San  Diego  Coimty's 
urban  areas  and  to  comply  with  the 
terms  of  a  General  Construction  Activity 
Storm  Water  Permit  for  stormwater 
discharges  associated  with  industrial 
activity  at  construction  projects  in  San 
Diego  County,  all  in  violation  of  Section 
402(p)  of  the  Clean  Water  Act.  33  U.S.C. 
1342(p).  The  alleged  violation  occurred 
at  Caltrans'  rights-of-way  in  San  Diego 
Coimty,  California.  The  proposed 
Consent  Decree  requires  Caltrans  to  (1) 
pay  $430,000  in  civil  penalties,  (2) 
perform  a  Supplemental  Environmental 
Project  involving  the  purchase  of  a 
parcel  of  land  adjacent  to  the  Tijuana 
Estuary  and  restoring  it  to  a  tidal 
wetland  condition,  and  (3)  perform 
injimctive  relief  including  adopting, 
appropriate  measures  to  control  its 
mimicipal  sewer  discharges,  complying 
with  the  terms  of  the  California  General 
Construction  Activity  Storm  Water 
Permit,  and  performing  pilot  projects  to 
determine  the  appropriateness  of 
retrofitting  its  existing  stormwater  sewer 
system  to  enhance  stormwater  ouaUty. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  ^ould  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  761 1 , 
Washington,  DC  20044;  and  refer  to 
United  States  v.  California  Department 
of  Transportation.  DOJ  Ref.  #90-5-1-1- 
4364. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Southern 
District  of  CaUfomia,  880  Front  Street. 
Room  6293.  San  Diego.  CA  92101-8893 
and  at  the  office  of  the  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1120 


G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
hi  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $18.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library, 
loel  M.  GrtMS, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-387  Filed  1-7-98;  8:45  am) 
BIUMQ  OOOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  ftosource 
Conservation  and  Recovery  Act  of 
1976 

In  accordance  with  Department 
policy,  28,  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  TMG  Enterprises.  Inc.  et 
al.,  Qvil  Action  No.  C-94-0544-L-M 
was  lodged  on  December  19, 1997.  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Kentucky.  In 
September,  1994.  The  United  States 
filed  this  action  pursuant  to  Section  107 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  §  9607.  to 
recover  response  costs  incurred  by  EPA 
at  two  sites  in  Hardin  Coimty. 
Kentucky.  The  two  sites,  the  Sonora 
Bum  Site  and  the  Carlie  Middleton 
Metal  Yard  Site,  were  contaminated 
with  lead,  copper  and  PCBs  at  the  resuh 
of  metal  salvaging  operations  conducted 
at  the  sites  from  approximately  1975  to 
1989.  After  summary  judgment  was 
granted  on  liability  in  July  1997, 
settlement  was  reached  in  this  matter 
for  the  amount  of  $2,260,000.  which 
accounts  for  approximately  92.5  percent 
of  the  response  costs  for  the  two  sites 
including  DOJ  costs  and  interest  to  date. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  bom  the 
date  of  this  publication,  comments 
relating  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  JusticOi 
Washington,  D.C.  20530,  and  should 
refer  to:  United  States  v.  TMG 
Enterprises,  Inc.  et  al.,  DOJ  Ref.  #90-11- 
2-874. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Kentucky,  510  West  Broadway,  10* 


UMI 
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Floor.  LouisjviiUe,  Kentucky  40202; 
Office  of  thel  U.S.  Environmental 
Protection  Agency.  Region  4,  61 
Forsythe  Str^,  S.E..  Atlanta.  Georgia 
30303;  and  it  the  Consent  Decree 
Library.  1 120  G  Street.  N.W., 
Washington.  D.C.  20005.  (202)  624- 
0892,  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  th»  Consent  Decree  Library. 
1120  G.  Street,  N.W.,  4th  floor. 
WashingtonJp.C.  20005.  In  requesting  a 
copy,  please  ^fer  to  the  referenced  case 
and  enclose  f  jcheck  in  the  amount  of 
$14.25  (25  caats  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  Gefblti, 

Deputy  Chief.  Environmental  Enforcement 
Section,  Enviipimentcd  and  Natural 
Resources  Div^on. 

IFR  Doc.  9»-383  Filed  1-7-98;  8:45  am] 

8ILUNQ  CODE  44tf.1B^ 


DEPARTMEl|| 


OF  JUSTICE 


Notice  of  Lo<Mng  of  Consent  Decree 
Pureuant  to  t^  Comprahensiva 
EnvironmentM  Response, 
Compensation  and  Liability  Act 

In  accordaqoe  with  Departmental 
policy.  28  CFR  50.7,  38  F.R.  19029.  and 
42  U.S.C.  962ad).  notice  is  hereby  given 
that  on  December  11. 1997,  a  proposed 
consent  decree  in  United  States  v. 
Westinghous^Blectric  Corporation. 
Qvil  Action  Ne.  97-CV-6555-T,  was 
lodged  with  thi  United  States  District 
Court  for  the  Western  District  of  New 
York.  ^  11 

In  this  actioM  against  defendant 
WestinghouseElectric  Corporation 
("Westinghouse").  the  United  States 
sought  reimbursement  of  certain 
response  costs  and  performance  of 
certain  remedial  action  at  the  Kentucky 
Avenue  Wellfiiald  Superfimd  Site  ("the 
Site"),  located  to  the  Village  of  Ehnira 
Heights  and  the  Village  and  Town  of 
Horseheads,  New  York.  The  consent 
decree  provides  that  Westinghouse  will 
reimburse  the  United  States  $1,250,000 
in  Past  Response  Costs,  reimburse  the 
United  States  fbr  Futiue  Response  Costs, 
and  perform  cenjtain  Remedial  Action  at 
the  Site. 

The  DepartmUnt  of  Justice  will  receive 
for  a  period  of  Odrty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  afid  Natural  Resources 
Division,  Depaittinent  of  Justice, 
Washington,  D.tJ.  20530,  and  should 
refer  to  United  States  v.  Weslinghouse 


Electric  Corporation.  Qvil  Action  No. 
97;;:CV-6555-T.  D.J.  Ref.  90-11-2-1224. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of  New 
YoA,  138  Delaware  Avenue,  Buffalo. 
New  York.  04202,  and  at  Region  n, 
Office  of  the  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  YoA, 
New  York,  10278  and  at  the  Consent 
Deaee  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington.  D.C.  20005.  In 
requeuing  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $95.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GttMs. 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc  9S-386  FUed  1-7-98;  8:45  am] 

HUJNQ  OOOE  441».1»^ 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 
[INSNa  1897-97] 

Announcamant  of  District  Advisory 
Council  on  Immigration  Mattara' 
Second  Maating 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 


SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service),  has 
established  a  District  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Immigration  and  Natiualization 
Service  with  recommendations  on  ways 
to  improve  the  response  and  reaction  to 
customere  in  the  local  jurisdiction  and 
to  develop  new  partnerships  with  local 
officials  and  community  organizations 
to  build  and  enhance  a  broader 
understanding  of  immigration  policies 
and  practices.  The  purpose  of  this 
notice  is  to  announce  tixe  forthcoming 
meeting. 

DATES  AND  TIMES:  The  second  meeting  of 
the  DACOIM  is  scheduled  for  January 
22. 1998  at  10:00  A.M. 
ADORESSES:  The  meeting  will  be  held  at 
201  Varick  Street,  New  York,  New  York 
10278, 11th  Floor,  Room  1107-A. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Young,  Designated  Federal 
Officer,  Immigration  and  Naturalization 
Service,  26  Federal  Plaza,  Room  14-100 
New  York,  New  York  10278,  telephone: 
(212) 264-0736. 


SUPPLaeiTARY  INFORMATKM:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of 
September.  January,  and  May  through 
1999. 

Summary  of  Agenda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review  sub- 
committee reports  and  facilitate  public 
participaUon.  The  DACOIM  will  be 
chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District,  Immigration  and 
Naturahzation  Service. 

Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  may  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statements  should  be 
send  to  Susan  Young,  Designated 
Federal  Officer,  Immigration  and 
Naturalization  Service.  26  Federal  Plaza, 
Room  14-100,  New  Yoik,  New  York 
10278,  telephone:  (212)  264-0736.  Only 
written  statements  received  at  least  five 
(5)  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Dated:  January  2, 1998. 
Doris  Meiwner. 

Commissioner,  Immigration  and 

Naturalization  Service. 

(PR  Doc.  98-602  Filed  1-7-98;  8:45  am] 

HLUNQ  coos  441».ie-M 


DEPARTMENT  OF  LABOR 
Offica  of  the  Secretary 

Bureau  of  Intamational  Labor  Affaire; 
Notice  of  PutHic  Hearings 

This  document  is  a  notice  of  public 
hearings  to  be  held  by  the  Department 
of  Labor  for  the  purpose  of  gathering 
information  regarding  specific  efforts  to 
reduce  child  labor  in  countries  where 
child  labor  has  been  identified  as  a 
problem.  The  hearing  will  be  held  on 
February  13, 1998,  at  the  Department  of 
Labor,  room  N-3437,  beginning  at  9:00 
a.m.  The  hearing  will  be  open  to  the 
public.  The  Department  of  Labor  is  now 
accepting  requests  from  all  interested 
parties  to  provide  oral  or  written 
testimony  at  the  hearing.  Each 
presentation  will  be  limited  to  ten 
minutes.  The  Department  is  not  able  to 
provide  financial  assistance  to  those 
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wishing  to  travel  to  attend  the  hearing. 
Those  unable  to  attend  the  hearing  are 
invited  to  submit  written  testimony. 
Parties  interested  in  testifying  at  the 
international  child  labor  hearing  should 
call  Maureen  Jafl^e  (202)208-4843  ext. 
114  to  be  put  on  the  roster. 

The  Department  of  Labor  is  currently 
undertaking  a  fifth  Congressionally- 
mandated  report  on  international  child 
labor  (pursuant  to  the  Departments  oT 
Labor,  Health  and  Human  Services,  and 
Education  and  Related  Agencies 
Appropriation  Bill,  1999.  P.L.  105-78; 
Senate  Report  No.  58, 105th  Congress. 
First  Session  25-26, 1997).  Information 
provided  at  the  hearing  will  be 
considered  by  the  Department  of  Labor 
in  preparing  its  report  to  Congress. 
Testimony  should  be  confined  to  the 
topic  of  the  study.  The  fifth  report  will 
describe  how  the  grovnng  international 
concern  about  child  exploitation  has 
been  translated  into  specific  efforts  and 
actions  in  the  countries  where  child 
labor  has  been  identified  as  a  problem. 
Among  the  countries  that  may  be 
examined  are  those  mentioned  in  the 
Department  of  Labor's  prior  reports:  By 
the  Sweat  and  Toil  of  Children  (Volume 
I):  The  Use  of  Child  Labor  in  U.S. 
Manufactured  and  Mined  Imports,  By 
the  Sweat  and  Toil  of  Children  (Volume 
U):  The  Use  of  Child  Labor  in  U.S. 
Agricultural  Imports  and  Forced  and 
Bonded  Child  Labor,  The  Apparel 
Industry  and  Codes  of  Conduct:  A 
Solution  to  the  International  Child 
Labor  Problem?,  and  By  the  Sweat  and 
Toil  of  Children  (Volume  FV):  Consumer 
Labels  and  Child  Labor.  The  Department 
of  Labor  may  also  cover  additional 
countries  where  child  labor  has  been 
identified  as  a  problem  or  where  new 
programs  or  e^rts  to  address  the 
problem  have  developed.  Specifically, 
the  International  Child  Labor  Program  of 
the  Bureau  of  International  Labor  Affairs 
is  seeking  written  and  oral  testimony  on 
the  topics  noted  below: 

1.  Specific  government  policies  and 
initiatives  to  reduce  child  labor  and  the 
results  of  such  efforts.  Areas  of  interest 
include  domestic  efforts  to  strengthen 
law  enforcement  against  the 
exploitation  of  children,  additional 
investments  in  child  education,  changes 
in  domestic  child  labor  laws,  effiective 
partnerships  with  nongovernmental 
actors,  and  participation  in  international 
initiatives  to  fight  the  exploitation  of 
children. 

2.  Significant  actions  in  the  non- 
governmental sector  to  reduce  child 
labor,  including,  for  example,  areas 
referenced  in  paragraph  1  above,  and     - 
the  results  of  such  efforts. 

2.  Additional  information  regarding 
child  labor  in  countries  where  it  has 


been  identified  as  a  problem.  This  may 
include  updated  information  on  areas 
covered  in  the  Department  of  Labor's 
previous  reports  or  new  information. 
DATES:  The  hearing  is  scheduled  for 
Friday,  February  13, 1998.  The  deadUne 
for  being  placed  on  the  roster  for  oral 
testimony  is  5:00  p.m.  on  Friday, 
February  6.  1998.  Presenters  will  be 
required  to  submit  five  (5)  written 
copies  of  their  oral  testimony  to  the 
International  Child  Labor  Program  by 
5:00  p.m..  Wednesday.  February  11, 
1998.  The  record  will  be  kept  open  for 
additional  written  testimony  until  5:00 
p.m.,  Wednesday,  February  25, 1998. 
ADDRESSES:  Written  testimony  should 
be  addressed  to  the  International  Child 
Labor  Program,  Bureau  of  International 
Labor  Affairs.  Room  S-5303.  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  fax:  (202)  219-4923. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Maureen  Jaffa,  International  Child  Labor 
Program,  Bureau  of  International  Labor 
Affairs,  Room  S-5303,  U.S.  Department 
of  Labor.  Washington,  D.C.  20210, 
telephone:  (202)208-4843;  fax  (202)219- 
4923.  Persons  with  disabilities  who 
need  special  accommodations  should 
contact  Maureen  Jaffa  by  Monday, 
February  9, 1998.  The  Department  of 
Labor's  prior  child  labor  reports  can  be 
accessed'on  the  internet  at  http:// 
www.dol.gov/doiyilab/public/mediay 
reports/childnew.htm  or  can  be 
obtained  from  the  International  Child 
Labor  Program. 

AH  written  or  oral  comments 
submitted  pursuant  to  the  public 
hearing  will  be  made  part  of  the  record 
of  review  referred  to  above  and  wrill  be 
available  for  public  inspection. 

Signed  at  Washington.  D.C.  this  2nd  day  of 
January.  1998. 
Andrew  J.  Samet, 
Acting  Deputy  Under  Secretary. 
(FR  Doc.  98-411  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4510-2t-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Na  NRTL-1-89] 

Intertek  Testing  Services  NA,  Inc., 
Correction  of  Recognition 

(Authority:  29  CFR  1910.7) 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  correction  of 
recognition. 

SUMIMARY:  This  notice  aimounces  the 
Agency's  decision  to  expand  the 


recognition  of  Intertek  Testing  Services 
NA,  Inc.  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL),  as  a  result  of 
a  correction  to  a  previous  notice. 
EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  January  8, 1998  and 
will  be  vaUd  imtil  January  8, 2003, 
imless  terminated  or  modified  prior  to 
that  date,  in  accordance  virith  29  CFR 
1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Variance 
Determination,  NRTL  Recognition 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N3653,  Washington,  D.C 
20210,  or  phone  (202)  219-7056. 

SUPPt-EMENTARY  INFORMATION: 

Notice  of  Recognition  and  Correction 

The  Occupational  Safety  and  Health 
Administration  (OSHA) -hereby  gives 
notice  that  the  recognition  of  Intertek ' 
Testing  Services  NA,  Inc.  (ITS)  as  a 
Nationally  Recognized  Testing 
Laboratory  is  expanded  to  include  the 
additional  specific  standards  listed 
below.  ITS  appUed  for  an  expansion  of 
its  recognition  as  a  NRTL  for  equipment 
or  materials  (standards),  pursuant  to  29 
CFR  1910.7,  which  was  announced  on 
August  9. 1996  (61  FR  41659).  No 
comments  were  received  concerning  the 
request  for  expansion.  OSHA  then 
granted  the  expansion  of  recognition  for 
additional  standards  on  November  20, 
1996  (61  FR  59111).  Through  no  fauh  of 
ITS,  four  standards  were  excluded,  but 
should  have  been  included,  in  the  list 
of  standards  recognized.  In  connection 
with  the  November  20, 1996  expansion, 
OSHA  had  determined  that  ITS  has  the 
necessary  personnel  and  equipment, 
and  meets  other  criteria  and 
requirements  to  perform  testing  and 
certification  to  these  four  standards. 
OSHA  is  therefore  correcting  the 
recognition  granted  on  November  20, 
1996,  and  recognizes  ITS  for  the 
additional  standards  Usted  below. 

ITS  is  recognized  for  the  following 
standards  when  applicable  to 
equipment  or  materials  that  will  be  used 
in  environments  under  OSHA's 
jiuisdiction.  ITS  is  recognized  for 
testing  and  certification  of  products 
when  tested  for  compliance  with  these 
test  standards,  which  are  appropriate 
within  the  meaning  of  29  CFR  1910.7(c): 

UL  8730-1  Electrical  Controls  for  Household 
and  Similar  Use;  Part  1:  General 

UL  8730-2-4  Automatic  Electrical  Controls 
for  Household  and  Similar  Use:  Part  2: 
Particular  Requirements  for  Thermal  Motor 
Protectors  for  Motor  Compressors  or 
Hermetic  and  Semi-Hermetic  Type 

UL  8730-2-7  Automatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
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Particular  Rt^uirements  for  Timers  and 
Time  Switcli^ 
.  UL  8730-2-8  Akitomatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
Particular  Requirements  for  Electrically 
Operated  Witer  Valves 

The  recognition  of  these  additional 
standards  is  the  only  recognition 
granted  in  th|i  notice.  All  other 
conditions  ai^o  requirements  of  ITS's 
recognition  remain  the  same. 

Since  this  correction  does  not  fall 
within  the  pul^lic  notice  requirements  of 
29  CFR  1910.7!,  this  is  the  only  notice 
that  OSHA  will  publish  on  this 
decision.  A  copy  of  the  ITS  appHcation 
for  expansion  of  recognition  is  available 
for  inspection  land  duplication  at  the 
Docket  Officel,  Room  N-2634. 
Occupational  Safety  and  Health 
AdministratiQQ,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  p.C.  20210,  (Docket  No. 
NRTL-1-89). 

Signed  at  Walshington,  D.C.  this  23rd  day 
of  December,  1$^7. 
Quurlea  N.  Jefi&ws, 
Assistant  Secre^ry. 
[FR  Doc.  9ft-409  Filed  1-7-98;  8:45  am] 

BILUNQ  CODE  4S1IK«-f> 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration  . 

[Doclwt  No.  NRtltL-^-SS] 

TUV  Rheinland  of  North  America.  Inc., 
Request  for  Expansion  of  Recognition 

agency:  Occuplational  Safety  and  Health 
Administration  Labor. 

ACTION:  Notice  pf  request  for  expansion 
of  recognition  !as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
and  preliminary  finding. 

SUMMARY:  This  hotice  annoimces  the 
application  of  TUV  Rheinland  of  North 
America,  Inc.  for  expansion  of  its 
recognition  as  a  NRTL  under  29  CFR 
1910.7,  for  pro^kams  and  procedures, 
and  presents  thi  Agency's  preliminary 
finding. 

DATES:  The  las^  date  for  interested 
parties  to  submjt  comments  is  March  9, 
1998. 

ADDRESSES:  Seh)d  comments  concerning 
this  notice  to:  NRTL  Program,  Office  of 
Technical  Programs  and  Coordination 
Activities,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N3$53  Washington,  D.C. 
20210.  ' ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  NRTL  Recognition 


Program  at  the  above  address,  or  phone 
(202)  219-7056. 

SUPPI.EMENTARV  INFORMATKM: 
Notice  of  ApplicatiiHi 

Notice  is  hereby  given  that  TUV 
Rheinland  of  North  America,  hic.  (TUV) 
has  made  application  pursuant  to  29 
CFR  1910.7,  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
TestiiM  Laboratory  for  the  programs  and 
procedures  listed  below.  TUV 
previously  made  application  pursuant 
to  29  CFR  1910.7.  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (58  FR  61101, 11/19/93),  and 
was  so  recognized  (60  FR  42594,  8/16/ 
95). 

The  address  of  the  TUV  laboratory 
covered  by  this  appUcation  is:  TUV 
Rheinland  of  North  America,  Inc.,  12 
Commerce  Road,  Newton.  Connecticut 
06470. 

Background 

This  Federal  Register  notice 
announces  TUV's  appUcation  for 
additional  programs  and  procedures, 
dated  September  15, 1997  (see  Exhibit 
13D).  This  application  supplements 
TUV's  request  for  expansion  of  its 
recognition  for  additional  test  standards, 
received  on  January  13, 1997  (see 
Exhibit  13C),  and  since  modified  by 
TUV.  OSHA  announced  this  request  of 
January  13  in  a  separate  notice,  which 
incorrectly  shows  May  12, 1997  as  the 
date  of  the  request.  The  final  notice(s) 
for  the  overall  expansion  will  reflect  the 
correct  information. 

TUV  requests  expansion  of  its 
recognition,  based  upon  the  conditions 
as  detailed  in  the  Federal  Register 
document  titled  "Nationally  Recognized 
Testing  Laboratories;  Clarification  of  the 
Types  of  Programs  and  Procedures,"  (60 
FR  12980,  3/9/95),  for  the  following 
im)grams  and  procedures: 

1.  Acceptance  of  testing  data  fiY)m 
independent  organizations,  other  than 
NRTLs. 

2.  Acceptance  of  product  evaluations 
bom  independent  organizations,  other 
than  NRTLs. 

3.  Acceptance  of  witnessed  testing 
data. 

4.  Acceptance  of  product  evaluations 
from  organizations  that  function  as  part 
of  the  International  Electrotechnical 
Commission  Certification  Body  (lEC- 
CB)  Scheme. 

5.  Acceptance  of  services  (other  than 
testing  or  evaluation)  performed  by 
subcontractors  or  agents. 

In  a  recommendation  dated  November 
25, 1997,  the  NRTL  staff  recommended 
that  TUV's  recognition  be  expanded  to 
include  these  additional  programs  and 
procediues. 


Preliminary  Finding 

Based  upon  a  review  of  the  complete 
application,  and  the  recommendations 
of  the  staff,  including  the 
recommendation  dated  November  25, 
1997,  the  Assistant  Secretary  has  made 
a  preUminary  finding  that  TUV 
Rheinland  of  North  America,  Inc.  can 
meet  the  requirements  as  prescribed  by 
29  CFR  1910.7  for  the  expansion  of  its 
recognition  to  include  the  five  (5) 
programs  and  procedures  previously 
listed. 

All  interested  members  of  the  pubUc 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  expansion  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  as 
required  by  29  CFR  1910.7  and 
Appendix  A  to  29  CFR  1910.7. 
Submission  of  pertinent  written 
dociunents  and  exhibits  shall  be  made 
no  later  than  the  last  date  for  comments 
(see  DATES  above),  and  submitted  to  the 
address  provided  above  (see 
ADDRESSES).  Copies  of  the  TUV 
application  letters  and  supporting 
documentation,  the  recommendation  on 
the  programs  and  procedures,  and  all 
submitted  comments,  as  received,  are 
available  for  inspection  and  duplication 
(under  Docket  No.  NRTL-3-92)  at  the 
Docket  Office,  Room  N2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (TUV 
Rheinland  of  North  America,  Inc.) 
satisfies  the  requirements  for  expansion 
of  its  recognition  as  an  NRTL  will  be 
made  on  the  basis  of  the  entire  record 
including  the  public  submissions  and 
any  further  proceedings  that  the 
Assistant  Secretary  may  consider  to  be 
appropriate  in  accordance  with 
Appendix  A  to  Section  1910.7. 

Signed  at  Washington,  D.C  this  23rd  day 
of  December,  1997. 
Ouurlet  N.  Jeffivw. 
Assistant  Secretary. 

[FR  Doc.  98-410  Filed  1-7-98;  8:45  ami 
nUJNQ  CODE  4S1».a*-P 


NATIONAL  QOMMISSION  ON  THE 
COST  OF  HIGHER  EDUCATION 

Meeting 

AGENCY:  National  Commission  on  the 
Cost  of  Higher  Education. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  National  Commission  on 
the  Cost  of  Higher  Education  will  have 
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their  last  public  meeting  January  21, 

1998,  and  releasing  the  Final  Report  to 

Congress. 

DATE  AND  TIME:  January  21, 1998;  12:30 

P.M.-3:00  P.M. 

location:  Washington,  D.C.;  specific 

location  to  be  announced. 

FOR  FURTHER  INRJRMATION  CONTACT: 

CanneUta  Pratt,  Administrative  Officer, 

National  Commission  on  the  Cost  of 

Higher  Education,  1615  M  Street.  N.W., 

Suite  240,  Washington,  D.C.  20036. 

Telephone  (202)  634-6501.  Facsimile: 

(202)634-6038. 

SUPPt-EMENTARY  INFORMATION:  The 

National  Commission  on  the  Cost  of 

Higher  Education  was  estabhshed  by 

Pubi  L.  105-18,  dated  June  12, 1997. 

Transcripts  are  kept  of  all  pubUc 

Conunission  proceedings  and  are 

available  for  PubUc  inspection  at  the 

offices  of  the  National  Commission  on 

the  Cost  of  Higher  Education.  1615  M 

Street,  N.W.,  Suite  240,  Washington, 

D.C.  20036.  Contact  CarmeHta  Pratt  at 

the  phone  number  listed  above. 

Crmelita  Pratt, 

Administrative  Officer. 

(FR  Doc.  98-455  Filed  1-7-98:  8:45  ami 

BILUNQCOOE  MSO-DR-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanitias; 
Meeting 

January  5, 1998. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L  92-463,  as  amended),  notice  is  hereby 
given  that  meetings  of  the  National 
Council  on  the  Hiunanities  will  be  held 
in  Washington,  D.C.  on  January  26  and 
30. 1998. 

The  purpose  of  the  meetings  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions. 

The  meetings  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  N.W.,  Wa^ington,  D.C.  from 
10:00  a.m.  to  4:00  p.m.  Because  the 
Council  will  consider  information  the 
disclosure  of  which  would  significantly 
frustrate  implementation  of  proposed 
agency  action,  the  meetings  will  not  be 
open  to  the  pubUc  pursuant  to 
subsection  (9KB)  of  section  552b  of  Title 
5,  United  States  Code.  I  have  made  this 
determination  under  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  dated  July  19, 
1993. 

Further  informatimi  about  these 
meetings  can  be  obtained  from  Ms. 


Nancy  Weiss,  Advisory  Conamittee 

Management  Officer,  Washington,  D.C. 

20506,  Telephone  (202)  606-8322.  TDD 

(202) 606-8282. 

Nancy  E.  Weias, 

Advisory  Ck)mmittee  Management  Officer. 

IFR  Doc.  98-403  Filed  1-7-98;  8:45  am) 

BltUNG  C006  7S3a-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meetings 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Planetary 
Astronomy  Program  in  the  area  of 
Astronomical  Sciences.  In  order  to 
review  the  large  volume  of  proposals, 
panel  meetings  will  be  held  on  January 
21  and  22, 1998.  (2).  All  meetings  will 
be  closed  to  the  pubUc  and  will  be  held 
at  the  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington, 
Virginia,  from  8:30  a.m.  to  5:00  p.m. 
each  day. 

Contact  Person:  Dr.  Vernon  L  Pankonin. 
Program  Director,  Galactic  Astronomy. 
Division  of  Astronomical  Sciences,  National 
Science  Foundation,  Room  1030, 4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
(703)  306-1826. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  Decemlwr  29, 1997. 
M.  Rebecca  Winkler. 
Connmittee  Management  Officer. 
[FR  Doc.  98-t04  Filed  1-7-98;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciencas  (1186);  Notice 
of  Meetings 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewring 
proposals  submitted  to  the  Extragalactic 


Astronomy  and  Cosmology  Program  in 
the  area  of  Astronomical  Sciences.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  January  29  and  30, 1998  (3)  and 
February  4  and  5, 1998  (3).  All  meetings 
will  be  closed  to  the  public  and  will  be 
held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  Virginia,  fit)m  8:30  am  to 
5:00  pm  each  day. 

Contact  Person:  Dr.  Sethanne  Howard, 
Program  Director,  Extragalactic  Astronomy 
and  Cosmology,  Division  of  Astronomical 
Sciences,  National  Science  Foundation, 
Room  1045, 4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1827. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  January  5, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  98-466  Filed  1-7-98;  8:45  am) 

iajJNQ  CODE  7SS»-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences  (1188);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  puiel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Extragalactic 
Astronomy  and  Cosmology  Program  in 
the  area  of  Astronomical  Sciences.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  January  29  and  30, 1998  (3)  and 
February  4  and  5. 1998  (3).  All  meetings 
will  be  closed  to  the  public  and  will  be 
held  at  the  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia,  from  8:30  AM  to 
5:00  PM  each  day. 

Contact  Person:  Dr.  Sethaime  Howard, 
Program  Director,  Extragalactic  Astronomy 
and  Cosmology,  Division  of  Astronomical 
Sciences,  National  Science  Foundation. 
Room  1045, 4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1827. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
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U.S.C  552b(c)  j(jl)  and  (6)  of  the  Govemment 
mtheSunshinlBiAct. 

Dated:  Januaty  5, 1998. 
M.  Rebecca  V\^«kler. 
Committee  Mariqgement  Officer. 
(FR  Doc.  98-467  Filed  1-7-98;  8:45  am] 
BHXINQ  COM  7«<*41-M 


NATIONAL  SiSlENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 


In  accordai^i^  with  the  Federal 
Advisory  Coitknittee  Act  Pub.  L.  92- 
463.  as  amendW),  the  National  Science 
Foundation  aji^ounces  the  following 
meeting:         !  ^ 

Name:  Special  Emphasis  Panel  in  Qvil  and 
Mechanical  Systems  (1205). 

Dote  and  Time:  January  27  and  Janumy  28, 
1998;  8:30  a.m.  to  5:00  p.m. 

Place:  NSF.  4^1  Wilson  Boulevard, 
Rooms  530  Arli|%ton,  Virginia  22230. 

Contact  Person:  Dr.  Devendra  P.  Garg. 
Program  Director,  Dynamic  Systems  and 
Control  Program.  Division  of  Qvil  and 
Mechanical  Systems,  Room  545,  NSF,  4201 
Wilson  Blvd.,  Arfington,  VA  22230.  703/306- 
1361,  X  5068. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposal  as  part|(^f  the  selection  process  for 
awards.  i  \ 

Reason  for  ClMing:  The  proposals  being 
reviewed  includjel  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  pereonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  5, 1998. 
M.  Rebecca  Winkler, 

Committee  ManQtement  Officer. 

[FR  Doc.  98-468  Filed  1-7-98;  8:45  am) 

BILUNO  CODE  755St41-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emph4»is  Panel  in  Computer 
and  Computatton  Research;  Notice  of 
Meeting  | 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting.  Special  Emphasis  Panel  in 
Computer  and  Computation  Research. 

Name:  Special  Einphasis  Panel  in 
Computer  and  Computation  Research  (1192). 
Date:  January  26, 1998. 
Time:  8:00  a.m.r-6:00  p.m. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA.,  22230. 
Room  1120. 

Type  of  Meeting:  Qosed. 

Contact  Persoi^s):S.  Kamal  Abdali, 
Program  Director,  Numeric,  Symbolic,  and 
Geometric  Program.  OSE/CCR,  Room  1145, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

Tetep/ione:  (703)  306-1912. 

Pkirpose  o/Meeti/)g:  To  provide  advice  and 
reconunendations  for  the  Numerical 
Sjrmbolic,  and  Geometric  Program  (NSG)  by 
providing  review  of  a  group  of  approximately 
50  proposals  with  special  attention  to 
changing  emphases  for  that  program. 

Agenda:  To  review  and  evaluate  NSG 
proposals  as  a  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552b(c), 
the  Government  in  the  Sunshine  Act 

Dated:  January  5. 1998. 
M.  Rebecca  Winkkr, 
Committee  Management  Officer. 
[FR  Doc.  98-465  Filed  1-7-98;  8:45  am] 
BIUJNQ  COOE  7BS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  January  29-30, 1998, 
8:30am-^5:00pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gary  Strong,  Acting 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Robotics 
and  Human  Augmentation  Program, 
"Computer  Vision  Panel"  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dated:  December  22, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-464  Filed  1-7-98;  8:45  am] 
BIUJNQ  cow  TBSa-OI^ 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
IntemaUonai  Programs;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  IntMouational 
Programs  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Division  of 
International  Programs  for  the 
International  Research  Fellow  Awards 
Program  and  Japan  Research  Fellow 
Awards  Program.  In  order  to  review  the 
large  volume  of  proposals,  panel 
meetings  will  be  held  on  January  26-27, 
1998.  All  meetings  will  be  closed  to  the 
pubUc  and  will  be  held  at  the  National 
Science  Foimdation.  4201  Wilson  Blvd., 
Arlington,  Va.  from  8:30  to  5:00  each 
day.- 

Contact  Person:  Susan  Parris,  Program 
Manager,  and  Randall  Soderquist.  Program     . 
Manager,  Division  of  International  Programs. 
NSF.  Room  935,  4201  Wilson  Blvd., 
Arlington,  VA  22230  (703)  306-1706. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  daU  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  5, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-471  Filed  1-7-98;  8:45  am) 

BILUNO  CODE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
three  meetings: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  #1203. 

Date  and  Time:  January  26, 1998;  8:00 
a.m.-5:00  p.m.;  NSF  Conference  Room  1060. 
January  30, 1998;  8:00  a.m.-5:00  p.m.;  NSF 
Conference  Room  1060.  February  2, 1998; 
8:00  a.m.-5:00  p.m.;  NSF  Conference  Room 
1060. 


1130 


Federal  Regiater  /  Vol.  63,  No.  5  /  Thursday,  Janiiary  8,  1998  /  Notices 


Place:  National  SciflBce  Fousdatioa,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Liselotte ).  Schioler, 
Program  Director,  Ceramics,  Division  of 
Materials  Research,  Room  1065,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1836. 

Airpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  the 
Ceramics  proposals  as  part  of  the  selection 
process  tot  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552b(c),  of 
the  Government  in  the  Sunshine  Act. 

Dated:  January  5, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(PR  Doc  98-470  Filed  1-7-98;  8:45  am) 

■NJJNQ  OOOC  7S8S-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  January  26-28, 1998;  8:00 
a.m.  until  5:00  p.m. 

Place:  Room  1020,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Carlos  Berenstein, 
Program  Director,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  (lersonal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 


Dated:  January  5, 1998. 
M.  Rebecca  MOnklar. 

Committee  Management  Officer. 

(FR  Doc.  98-469  Filed  1-7-98;  8:45  am] 

HLLMQ  OOOE  7566-01-41 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  ammided),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208) 

Date  and  Time:  January  22-23, 1998 

Place:  Room  1060,  NSF  4201  Wilson  Blvd.. 
Arlington,  VA 

Type  of  Meeting:  Qosed 

Contact  Person:  Dr.  David  Berley,  Program 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Division  of  Physics,  Room  1015, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
30&-1892 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  a  renewal 
proposal  from  Caltech  entitled  "LIGO 
Advanced  Detector  R&D  Proposal." 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  98-405  Filed  1-7-98;  8:45  am) 

MLUNG  OOOe  7866-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  17Ad-16,  SEC  File  No.  270-363, 
0MB  Control  No.  3235-0413 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 


request  for  exten^on  of  the  previously 
approved  collection  of  information 
disctissefd  below. 

Role  17Ad-16    Notice  of  Assumptioa 
or  Teimination  of  Transfer  Agmt 
Services 

Rule  17Ad-16  imder  the  Securities 
Exchange  Act  of  1934,  requires  a 
registered  transfer  agent  to  provide 
written  notice  to  a  qualified  registered 
securities  depository  when  assuming  or 
terminating  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  These  recordkeeping 
requirements  address  the  problem  of 
certificate  transfer  delays  caused  by 
transfer  requests  that  are  directed  to  the 
wrong  transfer  agent  or  the  wrong 
address. 

Approximately  450  transfer  agents 
submit  Rule  17Ad-16  notices,  the  staff 
estimates  that  the  average  number  of 
hours  necessary  for  each  transfer  agent 
to  comply  with  Rule  17Ad-16  is 
approximately  15  minutes  per  notice  or 
3.5  hours  per  year,  totalling  1,575  hours 
industry-wide.  The  average  cost  per 
hour  is  approximately  $30  per  hour, 
with  the  industry-wide  cost  estimated  at 
approximately  $47,250.  However,  the 
information  required  by  Rtile  17Ad-16 
generally  is  maintained  by  registered 
transfer  agents.  The  amoimt  of  time 
devoted  to  compliance  with  Rule  17Ad- 
16  varies  according  to  differences  in 
business  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  ntmiber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  December  29, 1997. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-419  Filed  1-7-98;  8:45  am] 

BIUJNQ  COOE  8010-01-M 
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SECURITIES  f  ND  EXCHANGE 
COMMISSIOr 


iAf 


SubmlBsion  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  Frcnti:  Securities  and 
Exchange  Commission,  Office  of  FiHngs 
and  biformatkin  Services,  Washineton. 
DC  20549.      I 
Extension:     j 
Rule  13e-3|^d  Schedule  13E-3.  SEC 
File  No.  270-1,  OMB  Control  No. 
3235-0007 
Fpnn  S-8.  $$C  File  No.  270-66,  OMB 

Control  N(>.  3235-0066 
Regulations  14D  &  E  and  Schedules 
14E>-1  and  14l>-9.  SEC  File  No. 
270-114.  OMB  Control  No.  3235- 
0102 
Industry  Guddes,  SEC  File  No.  270-69, 

OMB  Control  No.  3235-0069 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  35»1  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requestlsl  for  Extension  of  the 
previously  apiijoved  coUectionfsl  of 
information  discussed  below. 

Rule  13e-3  aid  Schedule  13E-3 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  contains 
requirements  regarding  going  private 
transactions  bjl  Certain  issuers  or  their 
afRliates.  Issuers  of  afBliates  engaging  in 
a  Rule  l3e-3  trainsaction  file  a  Schedule 
13E-3  to  disclose  information  to 
security  holdeis  about  the  transaction. 
Schedule  13E-$|  results  in  an  estimated 
total  annual  re^brting  burden  of  30,996 
hours. 

Form  S-8  is  used  by  registrants  to 
register  emplojwe  benefit  plan  securities 
under  the  SecuHties  Act  of  1933 
("Securities  Act^').  The  form  provides 
information  to  the  registrant's 
employees  about  the  plan  and  registrant 
that  enables  thepti  to  make  informed 
investment  decisions.  Form  S-8  results 
in  an  estimated  total  annual  reporting 
burden  of  131, 2EM  hours. 

Regulations  l4tD  appUes  to  tender 
offers  subject  to  Section  14(d)(1)  of  the 
Exchange  Act,  including,  but  not 
limited  to  any  tender  offer  for  securities 
of  a  class  described  in  that  section 
which  is  made  by  an  affiliate  of  the 
issuer  of  such  class.  Regulation  14E 
applies  to  any  tender  offer  for  securities 
other  than  exemtited  securities. 
Schedule  14D-1' Contains  disclosure 
about  tender  offers  subject  to  Section 
14(d)(1)  of  the  Exchange  Act.  Schedule 
14p-9  contains  disclosure  about 
soUcitation/recottmendation  statements 
with  respect  to  detain  tender  offers.  The 


Regulations  and  Schedule  result  in  an 
estimated  total  annual  reportina  burden 
of  129,656  hours. 

The  Industry  Guides  provide 
guidelines  for  disclosure  in  doaunents 
submitted  by  registrants  in  specific 
industry  groups  such  as  oil  and  gas, 
insurance,  and  mining.  TTiey  do  not 
directly  impose  any  reporting  burden 
and  therefore  are  assigned  a  total  annual 
reporting  burden  of  one  reporting  hour. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  niunber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington.  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  December  23, 1997. 
Mai^arat  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  98-423  Filed  1-7-98;  8:45  ami 

MLUNQ  CODE  WIO^-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-49510:  File  No.  SR-NASD- 
97-24] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Supervision 
and  Record  Retention  Rules 

December  31, 1997. 

L  Introduction 

On  April  11, 1997,  the  NASD 
Regulation.  Inc.  ("NASDR")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  SecUon  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  the 
supervision  and  record  retention  rules 
of  the  National  Association  of  Securities 


Dealers.  Inc.'s  ("NASD"  or 
"Association")  to  provide  firms  with 
flexibility  in  developing  reasonable 
procedures  for  the  review  of 
correspondence  with  the  public.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  R^pstcr  on 
May  2. 1997.3  One  comment  was 
received  on  the  proposal.^ 

On  December  4, 1997,  NASDR 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.'  This  order 
approves  the  proposal,  and  approves' 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis.  The 
Commission  also  is  approving  a 
substantially  identical  proposal  by  the 
New  York  Stock  Exchange,  toe. 
("NYSE")." 

n.  Background  and  Description  of  the 
Proposal 

to  May  1996,  the  Commission  issued 
an  toterpretive  Release  on  the  Use  of 
Electronic  Media  by  Broker-Dealers, 
Transfer  Agents,  and  Investment 
Advisers  for  Delivery  of  Information.' 
The  release  expressed  the  views  of  the 
Commission  writh  respect  to  the  delivery 
of  toformation  through  electronic  media 
pursuant  to  the  federal  seciuities  laws, 
but  did  not  address  the  applicability  of 
any  self-regulatory  organization  ("SRO") 
rules,  to  the  release  the  Commission 
did.  however,  strongly  encourage  the 
SROs  to  work  with  broker-dealer  firms 
to  adapt  SRO  supervisory  review 
requirements  governing 
communications  with  customers  to 
accommodate  the  use  of  electronic 
communications." 

On  September  12, 1996,  the  NYSE 
filed  with  the  Commission  a  proposal  to 
update  its  rules  governing  supervision 
of  its  member  firms*  communications 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  38548 
(April  25.  1997).  62  FR  24147. 

*  See  Letter  from  William  P.  Hayes.  Chairman. 
PSA  The  Bond  Market  Trade  Association  ("PSA") 
Fixed  Income  Practices  and  Procedures  Working 
Group,  to  Joiiathan  G.  Katz.  Secretary,  Commissibn 
dated  June  3,  1997  ("PSA  Utter"). 

»  See  Letter  from  Mary  N.  Revell,  Associate 
General  Counsel,  NASDR,  to  Katherine  A.  England. 
AssisUnt  Director,  Division  of  Market  R^ulation. 
Commission,  dated  December  i,  1997 
("Amendment  No.  1").  Amendment  No.  1  contains 
a  Notice  to  Members  ("Notice  to  Members"),  to  be 
issued  following  Commission  approval  of  the 
proposed  rule  change,  which  describes  the  new 
rules  for  supervision  of  public  correspondence  and 
provides  guidance  to  NASD  members  on  the 
implementation  of  the  new  rules. 

•  See  Securities  Exchange  Act  Release  No.  3951 1 
(December  31. 1997)  (order  approving  File  No.  SR- 
NYSE-96-26). 

'S«!e  Release  Nos.  33-7288,  34-37182,  IC-21945 
L\-1562  (May  9,  1996)  61  FR  24644  (May  15.  1996) 
(File  No.  S7-13-96). 
•W. 
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with  the  public.9  Similarly,  NASDR 
proposes  to  amend  NASD  Rules  3010, 
"Supervision,"  and  3110,  "Books  and 
Records,"  to  provide  firms  with 
flexibility  in  developing  reasonable 
procedures  for  the  review  of 
correspondence  with  the  public.  The 
NASDR's  proposal,  like  the  NYSE's 
proposal,  reflects  the  growing  use  of 
new  technology  and  means  of 
cujnmunicaiton  {e.g.,  "e-mail"  and  the 
hitemet]  which  have  affected  the  way 
broker-dealers  and  their  associated 
persons  conduct  business  and 
communicate  with  customers  and  other 
members  of  the  public.  According  to 
NASDR,  to  ensure  a  coordinated 
regulatory  framework  for  the 
supervision  of  written  and  electronic 
correspondence,  its  proposal  is  designed 
to  be  consistent  with  the  NYSE's 
proposal. 

Currently,  NASD  Rule  3010(d) 
requires  each  member  firm  to  establish 
procedures  for  the  review  and 
endorsement  by  a  registered  principal  of 
all  transactions  and  all  correspondence 
of  its  registered  representatives 
pertaining  to  the  solicitation  or 
execution  of  any  securities  transactions. 
Under  the  proposal,  a  review  of  each 
item  of  correspondence  no  longer  will 
be  required.  Instead,  proposed  NASD 
Rule  3010(d)(1)  provides  that  a  firm 
must  establish  procedures  for  the  review 
by  a  registered  principal  of  each 
registered  representative's  outgoing  and 
incoming  written  and  electronic 
correspondence  with  the  public  relating 
to  the  member's  investment  banking  or 
securities  business.  Under  the  proposal, 
member  firms  must:  (1)  Develop  written 
supervisory  policies  and  procedures;  (2) 
design  pohcies  and  procedures  to 
provide  reasonable  supervision  of  each 
registered  representative:  and  (3) 
maintain  evidence  that  suf)ervisory 
pohcies  and  procedures  have  been 
implemented  and  executed  and  make 
that  evidence  available  to  the 
Association  upon  request. 

A  broker-dealer's  policies  and 
procediues  for  reviewing  the  piibhc 
correspondence  of  registered 
representatives  also  must  satisfy  the 
requirements  of  new  NASD  Rule 
3010(d)(2).  As  proposed,  NASD  Rule 
3010(d)(2)  requires  each  member  to 
develop  written  procedures  for  review 
of  incoming  and  outgoing  written  and 
electronic  correspondence  that  are 
appropriate  to  the  broker-dealer's 
business,  size,  structure  and  customers. 
Piirsuant  to  the  proposal,  a  broker- 


dealer  that  does  not  require  pre-use 
review  of  all  correspondence  must:  (1) 
Educate  and  train  associated  persons  as 
to  the  firm's  procedures  governing 
correspondence;  (2)  document  such 
education  and  training;  and  (3)  monitor 
and  test  to  ensure  implementation  of 
and  compUance  with  the  firm's  policies 
and  procedures. 

The  NASD  has  develofwd  a  Notice  to 
Members  that  provides  additional 
guidance  and  requirements  for 
supervisory  procediuvs  adopted 
pursuant  to  NASD  Rule  3010.  In 
developing  written  supervisory 
procediu-es,  members  should,  among 
other  thing,:  (1)  Specify  the  firm's 
pohcies  and  procedures  for  reviewing 
different  types  of  communications;  (2) 
identify  how  supervisory  reviews  will 
be  conducted  and  dociunented;  (3) 
identify  what  types  of  communications 
will  be  pre-reviewed  or  post-reviewed; 

(4)  identify  the  organizational  positions 
responsible  for  conducting  reviews  of 
the  different  types  of  communications; 

(5)  specify  the  minimum  frequency  of 
reviews  for  each  type  of 
communication;  (6)  monitor  the 
implementation  of  and  comphance  with 
the  firm's  procedures  for  reviewing    . 
public  correspondence;  and  (7) 
periodically  re-evaluate  the 
effectiveness  of  the  firm's  procedures  for 
reviewing  public  communications  and 
consider  any  necessary  revisions. 

In  addition,  the  Notice  to  Members 
requires  broker-dealer  to:  (1)  Specify 
procedures  for  reviewing  registered 
representatives'  recommendations  to 
customers;  (2)  require  supervisory 
review  of  some  of  each  registered 
representative's  public  communications, 
including  his  or  her  recommendations 
to  customers;  and  (3)  consider  the 
complaint  and  overall  disciplinary 
history,  if  any,  of  registered 
representatives  and  other  employees. 
The  Notice  to  Members  also  states  that 
a  broker-dealer's  supervisory  policies 
and  procedures  must  ensure  that  all 
customer  complaints,  whether  received 
via  e-mail  or  in  written  form  from  the 
customer,  are  reported  to  the  NASD  in 
compliance  with  NASD  Rule  3070(c)  >° 
and  that  a  broker-dealer  must  prohibit 
employees'  use  of  electronic 
correspondence  to  the  public  imless  the 
communications  are  subject  to  the 
supervisory  and  review  procedures 
developed  by  the  firm. 

Moreover,  under  new  NASD 
3010(d)(3),  each  member  must  retain 
correspondence  in  accordance  with 


amended  NASD  Rule  3110.  NASD  Rule 
3010(d)  (3)  further  requires  that  the 
names  of  the  persons  who  prepared  and 
reviewed  outgoing  correspondence  must 
be  ascertainable  from  the  retained 
records  and  the  records  must  be  made 
available  to  the  NASD  upon  request. 

Finally,  the  NASD  proposes  to  amend 
NASD  Rule  3110  to  require  that  records 
must  be  made  and  preserved  as 
prescribed  by  all  applicable  laws,  rules, 
regulations,  NASD  rules  and  with  Rule 
17a-3  under  the  Act.  The  record 
keeping  format,  medium,  and  retention 
period  must  comply  with  Rule  17a-4 
under  the  Act. 

in.  Siunmary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.  1*  The  commenter  generally 
supported  the  proposal.  Specifically,  the 
PSA  believes  the  proposal  will  provide 
flexibility  for  member  firms  to  develop 
procedures  for  review  of 
correspondence.  The  PSA  believes  that 
procedures  tailored  by  individual  firms 
to  meet  their  needs  are  preferable  to  a 
uniform  set  of  detailed  requirements 
that  may  be  inappropriate  for  many 
firms  or  that  may  quickly  become 
obsolete.  The  PSA  expressed  its  support 
for  the  Association's  efforts  to  ensure  a 
coordinated  regulatory  framework  for 
the  supervision  of  manual  and 
electronic  communications  by 
harmonizing  its  new  requirements  with 
those  of  the  Commission  and  the 
NYSE." 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  association.^^  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act"  in  that  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
As  noted  above,  NASD  Rule  3010(d)(1), 
as  amended,  will  allow  broker-dealers  to 
establish  reasonable  procedures  for 
review  of  registered  representatives' 
correspondence  with  the  public  relating 
to  their  business.  New  NASD  Rule 
3010(d)(2)  will  require  broker-dealers  to 
develop  written  poUcies  and  procedures 
for  the  review  of  all  associated  persons' 


*See  SacuritiM  Exchange  Act  Release  No.  37941 
(November  13. 1996)  61  FR  58919  (November  19. 
1996)  (File  No.  SR-NYSE-96-26)  (soliciting 
comment  on  the  NYSE's  proposed  rule  change). 


"•Among  other  things.  NASD  Rule  3070(c) 
requires  members  to  report  to  the  NASD  statistical 
information  regarding  customer  complaints  relating 
to  matters  specified  by  the  NASD. 


.  ' '  See  PSA  Letter,  supra  note  4. 

"M. 

>3  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

"15U.S.C.  7ao-3(b)(6). 
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public  communications  that  are 
appropriate  for  the  broker-dealer's 
business,  size,  $tructure,  and  customers. 
The  Commission  beheves  that  the 
.  proposed  rules  jikrill  provide  broker- 
dealers  with  sotae  flexibiUty  in  adopting 
and  implementing  supervisory 
procedures  for  reviewing  associated 
persons'  public  communications  while 
establishing  mi>i(imum  requirements, 
guidelines,  and' Standards  governing  the 
supervis(N7  prdOedures  a  broker-dealer 
may  adopt.  Thej  p>mmission  believes 
that  these  stancfards  and  guidelines  will 
help  to  ensiue  that  broker-dealers 
continue  to  proiide  appropriate 
superdsion  of  the  pubUc 
communicationiH  of  their  associated 
persons. 

The  Commiss^bn  believes  that  the 
proposal  does  not  diminish  the  general 
supervisory  responsibilities  of  broker- 
dealers.  In  this  regard,  the  Commission 
emphasizes,  as  it  has  stated  previously, 
that  broker-deal^  must  momtor  the 
trading  and  salejsi  activities  of  their 
associated  persc|4s  and  establish 
effective  compliance  and  supervisory 
procedures  to  prevent  and  detect 
possible  violaticii^  of  firm  pohcies.and 
procedures,  ruleia  of  the  SROs.  and 
federal  and  state  Securities  laws."  The 
Commission  believes  that  review  of 
registered  representatives'  and  othw 
associated  persons'  pubUc 
correspondence  ii  an  important 
component  of  a  broker-dealer  duty  to 
supervise  its  embBoyees,  and  that 
broker-dealers  haye  substantial 
supervisory  obUg^tions  arising  from  the 
public  communiaations  of  their 
associated  persons. 

The  Commissiitti  believes  that  the 
minimiun  standd^s  and  requirements 
specified  in  NASlt)  Rule  3010  and  in  the 
Notice  to  Membens  will  help  to  ensure 
that  broker-dealeis  continue  to  provide 
appropriate  supervision  of  the  public 
commimicationsQf  their  registered 
representatives  and  other  associated 
persons.  In  this  regard,  the  Commission 
notes  that  NASD  Rule  3010(d)(1)  states 
that  a  broker-deaUr's  supervisory 
pohcies  and  procedures  must  be 
designed  to  reasonably  supervise  each 
registered  representative.  Under  NASD 
Rule  3010(d)(2).  4  broker-dealer  that 
chooses  not  to  re^iiire  pre-use  review  of 
pubhc  commimiqations  must  educate 
employees  about  the  firm's  current 
communications  policies  and 
procedures,  document  the  employees' 
education  and  training,  and  ensure  that 


\r 


•»  See  NASD.  NYSE,  North  American  Securities 
Administrators  Association,  Inc.  and  Office  of 
Compliance.  Inspectioiik  and  Examinations, 
Commiaaion.  foint  Aeafotoiy  Sale$  Practice  Sweep 
(1996)  ("Joint  Sweep  h  eport")  at  1. 


the  firm's  pohcies  are  implemented  and 
adhered  to. 

In  addition,  the  Notice  to  Members 
require  broker-dealers  to:  (1)  Specify,  in 
writing,  the  firm's  pohcies  and 
procedures  for  reviewing  di^rent  types 
of  conununications;  (2)  identify  how 
supervisory  reviews  will  be  conducted 
and  documented;  (3)  identify  what  types 
of  commimications  will  be  pre-reviewed 
or  post-reviewed;  (4)  identify  the 
positions  within  the  organization 
responsible  for  conducting  reviews  of 
the  different  types  of  commimications; 
(5)  specify  the  tninimnni  frequency  of 
reviews  for  different  types  of 
communications:  (6)  monitor  the 
implementation  of  and  compliance  with 
the  firm's  procedures  for  reviewing 
public  communicaticms;  and  (7) 
periodically  re-evaluate  the 
efiectiveness  of  the  firm's  procedures  for 
reviewing  pubhc  communications  and 
consider  any  necessary  revisions. 

The  Commission  believes  that  these 
requirements  will  provide  guidance  to 
broker-dealers  in  developing  poUdes  for 
supervising  pubhc  commimications  and 
to  associated  persons  in  complying  with 
the  firm's  pohdes.  The  requirements 
should  help  to  ensure  that  broker- 
dealers  carefully  consider  the 
supervisory  procedures  appropriate  for 
different  types  of  communications, 
closely  monitor  comphance  with  their 
firm's  pohdes.  and  periodically 
reevaluate  their  firm's  pohdes  and 
procedures.  The  Commission  expects 
broker-dealers  to  monitor  the 
effectiveness  of  their  supervisory 
pohdes  and  procedures  and  to 
promptly  make  any  necessary  revisions. 
The  Notice  to  Members  also  requires 
broker-dealers  to:  (1)  Spedfy  procedures 
for  reviewing  registered  representatives' 
recommendations  to  customers;  (2) 
require  supervisory  review  of  some  of 
each  registered  representative's  pubhc 
communications,  including  his  or  her 
recommendations  to  customers;  (3) 
consider  the  complaint  and  overall 
disciplinary  history,  if  any  of  registered  ^ 
representatives  and  other  employees  in  W 
developing  procedures  for  supervising  ^ 
their  communications  with  the  pubhc; 
(4)  provide  that  all  customer 
complaints,  whether  received  via  e-mail 
or  in  written  form  fix)m  the  customer, 
are  reported  to  the  NASD  in  comphance 
with  NASD  Rule  3070(c);  and  (5) 
prohibit  employees'  use  of  electronic 
communications  to  the  pubhc  unless 
the  communications  are  subject  to 
supervisory  and  review  procedures 
developed  by  the  firm. 

The  Commission  believes  that  these 
standards  will  help  to  ensure  that 
broker-dealers  adopt  effective  and 
appropriate  supervisory  procedures.  For 


example,  reviewing  at  least  some  of 
each  registered  representative's 
recommendations  >"  and  providing  for 
the  reporting  of  customer  complaints  in 
comphance  with  NASD  Rule  3070(c) 
may  help  firms  to  identify  potential 
sales  practice  problems.  Similarly, 
considering  a  registered  representative's 
complaint  and  overall  disciplinary 
history  will  help  to  ensure  that  broker- 
dealers  implement  supervisory 
procedures  appropriate  for  each 
representative.  In  this  regard,  the 
Commission  would  expect  a  broker- 
dealer  to  consider  providing  heightened 
supervision  for  a  registered 
representative  with  a  history  or  pattern 
of  customer  complaints,  disciplinary 
actions  or  arbitrations.  >'  Moreover,  the 
Commissicm  notes  that  the  requirements 
spedfied  in  NASD  Rule  3010  and  m  the 
Notice  to  Members  are  minimiun 
requirements;  the  Commission  expects 
each  bn>ker<lealer  to  implement  any 
additional  procedures  the  broker-dealer 
believes  are  necessary  to  provide 
appropriate  supervision  of  all  of  its 
associated  persons. 

The  Commission  beheves  that  several 
requirements  specific  to  electronic 
communications  will  further  help  to 
ensure  that  firms  adopt  appropriate 
supervisory  procedures.  In  this  regard, 
the  Commission  notes  that  the  Notice  to 
Members  provides  that  a  firm's  pohcies 
and  procedures  must  prohibit  registered 
representatives'  and  other  employees' 
use  of  electronic  communications  to  the 
public  unless  those  communications  are 
subject  to  supervisory  and  review 
procedures  developed  by  the  firm.  The 
NASD  Notice  to  Members  also  states 
that  the  Association  expects  members  to 
prohibit  communications  with  the 
public  from  employees'  home 
computers  or  tlmjugh  third  party 
computer  systems  unless  the  finn  is 


"With  regard  to  recommendatioiu,  the 
Commission  notes  that  NASD  Rule  2310  requires, 
among  other  things,  that  a  recommendation  have  a 
basis  which  can  be  substantiated  as  reasonable. 
Regardless  of  the  supervisory  procedures  a  broker- 
dealer  adopts,  the  broker-dealer  must  continue  to 
ensure  compliance  with  NASD  Rule  2310  and  any 
other  relevant  rule. 

1'  Similarly,  the  Joint  Sweep  Report  stated  that 
"[flinns  that  hire  rejgistered  persons  that  have  a 
history  or  pattern  of  customer  complaints, 
disciplinary  actions,  or  arbitrations  are  responsible 
for  imposing  close  supervision  over  those  persons. 
'Normal'  supervision  is  simply  not  enough:  firms 
must  craft  special  supervisory  procedures  tailored 
to  the  individual  representative."  See  Joint  Sweep 
Report,  supra  note  21,  at  vi.  See  also  NASD  Notice 
to  Members  97-19  (firm  that  hires  a  registered 
representative  with  a  recent  history  of  customer 
complaints,  final  disciplinary  actions  involving 
sales  practice  abuse  or  other  customer  harm,  or 
adverse  arbitration  decision  should  determine  if  it 
is  necessary  to  develop  and  Implement  special 
supervisory  procedures  tailored  to  the  individual 
registered  representative). 
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capable  of  monitoring  the 
communications. 

The  Commission  believes  that  the 
provision  for  review  of  incoming  non- 
electronic correspondence  also  is 
designed  to  protect  investors.  The 
Commission  notes  that  the  Notice  to 
Members  mandates  that  Rule  3010(d) 
will  continue  to  require  review  of  all 
incoming  non-electronic 
correspondence  directed  to  registered 
representatives.  1"  The  Commission 
beUeves  that  this  requirement  may 
provide  a  broker-dealer  with  early 
notice  of  sales  practice  problems  and 
help  to  ensure  proper  handling  of 
customer  funds.  Incoming  non- 
electronic correspondence  directed  to 
associated  persons  other  than  registered 
representatives,  and  all  incoming 
communications  in  electronic  format, 
will  be  subject  to  the  policies  and 
procedures  the  firm  establishes 
pursuant  to  NASD  Rule  3010(d). 

The  NASD  represents  that  it  will 
review  members'  procediues  and 
systems  periodically  to  ensure  that  they 
are  reasonable  in  view  of  the  firm's 
structure,  the  nature  and  size  of  its 
business,  and  its  customer  base.^^  The 
Commission  expects  the  NASD  to 
monitor  closely  the  policies  and 
procedures  firms  adopt  pursuant  to  the 
proposal  to  ensure  that  they  satisfy  the 
requiremelits  of  NASD  Rule  3010.  In 
addition,  the  Commission  expects  the 
NASD  to  review  NASD  Rule  3010  as  it 
gains  experience  with  the  rules  and  to 
consider  any  necessary  revisions, 
including  additional  minimum 
requirements  for  broker-dealers' 
commimication  policies. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  NASD  to  amend 
NASD  Rule  3110  to  indicate  that 
members  must  preserve  books  and 
records  as  required  under  SEC  Rule 
17a-3  and  comply  with  the 
recordkeeping  format,  medium  and 
retention  period  specified  in  SEC  Rule 
17a— 4  in  order  to  clarify  the 
recordkeeping  requirements  applicable 
to  broker-dealers. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 


**  See  Notice  to  Members,  supra  note  S.  The 
requirement  to  review  all  incoming  non-electronic 
correspondence  directed  to  registered 
representatives  is  not  specifled  in  the  text  of  the 
rule  language.  This  requirement  parallels  a  NYSE 
provision  contained  in  Interpretation  342.16/04  in 
the  NYSE  Interpretation  Handbook.  The  NASD's 
requirement  is  set  forth  only  in  its  Notice  to 
Members  which  was  submitted  by  NASDR  as  an 
amendment  to  the  original  rule  Tiling:  therefore. 
NASD  member  firms  must  comply  with  this 
additional  requirement,  as  well  as  with  the  other 
specific  requirements  set  forth  in  the  Notice  to 
Members.  .__ 

"Id. 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  notes  that  Amendment  No. 
1,  which  incorporates  the  Notice  to 
Members  into  the  proposal,  further 
clarifies  the  Association's  new  rules  by 
providing  additional  guidance  to  NASD 
members.  As  discussed  more  fully 
above,  the  Notice  to  Members  provides 
additional  requirements  and  guidelines 
for  broker-dealers'  supervisory  policies. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  15(b)(6) 
of  the  Act  ^°  to  approve  Amendment  No. 
1  to  the  proposed  rule  change  on  an 
accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vtrill  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  all 
such  filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  Air  submissions 
should  refer  to  File  No.  SR-NASD-97- 
24  and  should  be  submitted  by  January 
29,1998, 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2i  That  the 
proposed  rule  change  (SR-^ASD-97- 
24),  including  Amendment  No.  1,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority." 
(PR  Doc.  98-418  Filed  1-7-98;  8:45  am] 
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[RetosM  Na  34-38504;  RIe  Na  SR-NA8&- 
97-06] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Incorporated  Relating  to  tfte 
Hearing  Process  Fees  on  Members 
That  Are  Parties  to  Art)itration 
Proceedings 

December  31, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  23, 1997, 
the  National  Association  of  Securities 
Dealers,  Incorporated  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fix>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10333(d)  of  the^ASD's 
Code  of  Arbitration  Procedure  ("Code") 
to  adjust  the  Hearing  Process  Fee 
Schedule  so  that  the  amounts  in  dispute 
of  the  lowest  brackets  in  the  Rule 
10333(d)  hearing  Process  Fee  Schedule 
are  consistent  with  the  dollar  amount  at 
which  the  Prehearing  Process  Fee  is 
imposed.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  itaUcs;  proposed 
deletions  are  in  brackets. 

10333.    Member  Surcharge  and 
Process  Fees 

•        *        *        •        * 

Hearing  Process  Fee  Schedule 
(accrues  and  becomes  due  and  payable 
when  the  parties  are  notified  of  the  date 
and  location  of  the  first  hearing  session) 


Damages  requested 


«»15U.S.C78o-3(b)(6). 

"15U.S.C788(bM2). 

"  17  CFR  200.3O-3(a)(12). 


$1-$25.000I30,000]  

$25,000.0n30,000.01}-$50,000 

$50,000.01-$!  00,000 

$100,000.01-$500,000 

$500,000.01-$1 ,000,000 

$1,000,000.01-«5,000,000  .. 

More  than  $5,000,000  


Hear- 
ing 
proc- 
ess fee 


$0 
1,000 
1,500 
2,500 
3,500 
4,500 
5,000 


UMf 


Hear- 

ing 

proo- 

ossfee 

$0 

■•• 

1,000 

■■• 

1,500 

... 

2.500 

... 

3,500 

... 

4,500 

... 

5.000 

UnspedTied 
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requested 


Hear-  effective,  along  with  the  rest  of  the 

ing  process  fee.  on  January  2, 1998. 
proo- 

ess  fee  2.  Statutory  Basis 


n.  Self-Regula<Ory  Organization's 
Statement  of  tlk  Purpose  of,  and 
Statutory  Baai$  jfor,  the  Proposed  Rule 
Qiange  i 

II 
In  its  filing  With  the  Commission,  the 
self-regulatory  oi^anization  included 
statements  concerning  the  purpose  of 
and  basis  for  thM  prof)osed  rule  change 
and  discussed  ahy  comments  it  received 
on  the  proposed:  rule  change.  Hie  text 
of  these  statements  may  be  examined  at 
the  places  speci^ed  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspeidts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  ibr,  tiie  Proposed  Rule 
Change 

1.  Purpose 

On  December!  il.  1997.  NASD 
Regulation  filed  a  proposed  rule  change 
with  the  Commission  amending  Rule 
10333  of  the  Code  to  add  a  process  fee 
on  members  nailed  as  parties  to 
arbitration  proceedings.  The  proposed 
rule  change,  wfaidi  was  submitted 
pursuant  to  Sectibn  19(b)(3)(A)  of  the 
Act,  became  effective  upon  filing.  On 
December  15. 1997.  the  Commission 
published  a  Notice  of  Filing  and 
Immediate  EfiisdUveness  of  the  proposed 
rule  change,  anqc^uhcing  the  filing  of  the 
amendment  and  that  NASD  Regulation 
would  implement  the  new  fee  on 
January  2. 1998.V 

NASD  Regulation  is  now  proposing  to 
amend  the  first  two  Hearing  Process  fee 
brackets  so  that  \ke  first  bracket  for 
which  a  hearing  jirocess  fee  will  be 
assessed  will  be  |^r  cases  where 
$25,000.01-550,000  is  in  dispute.  This 
bracket  in  the  fee  schedule  as  originally 
filed  was  $30.00^01^50,000.  This 
amendment  is  c^asistent  with  NASD 
Regulation's  origd^al  intent  in  adopting 
the  fee.  Moreover^  the  amendment  will 
make  the  amounts  in  dispute  of  the 
lowest  brackets  in  the  Rule  10333(d) 
Hearing  Process  Fee  Schedule 
consistent  with  the  dollar  amount  at 
which  the  Prehearing  Process  fee  is 
imposed  (amoimti  in  dispute  of  greater 
tiian  $25,000).  NASD  Relation  plans 
to  make  this  proposed  rule  change 


2.000       NASD  Regulation  beUeves  that  the 
— —    proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  of 
the  Act  2  in  that  the  proposed  rule 
change  provides  for  the  equitable  ' 
allocation  of  reasonable  charges  among 
members  and  other  persons  using  the 
Association's  arbitration  facility  and 
requires  member  firm  users  to  absorb  a 
reasonable  share  of  the  costs  of 
operating  the  arbitration  program. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Associaticm  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£Gectivenes8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  purauant  to  Section 
19(b)(3)(A)  of  the  Act 'and 
subparagraph  (e)  of  Rule  19l>-4 
thereunder,*  in  that  the  proposal 
constitutes  an  amendment  to  a  fee 
which  the  NASD  imposes  on  its 
members.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
.  to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV||  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
proyisicms  of  5  U.S.C.  552.  will  be 
available  for  insi}ection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop3ring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-96  and  should  be 
submitted  by  January  29, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonadum  G.  Katx. 

Secretary. 

(PR  Doc.  98-421  Filed  1-7-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Heleaae  Na  34-3951 1 ;  RIe  No.  SR-NYSE- 
9»-2q 

Self-Regulatory  Organizations;  Order 
Approving  Propoeed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  2  arKf  3  to  ttw  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  NYSE 
Rulea  342.  "Offices— Approval, 
Supervision  and  Control,"  440,  "Books 
and  Records,"  and  472, 
"Communications  with  the  Pubik:" 

December  31. 1997. 

I.  Introduction 

On  September  12. 1996.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
allow  broker-dealers  to  establish 
reasonable  procedures  for  reviewing 
registered  representatives' 
communications  with  the  pubUc 
relating  to  their  business.  On  November 
7. 1996.  the  NYSE  filed  Amendment  No. 
1  to  the  proposal. 3  The  proposed  rule 


'  See  Securities  Exchtnge  Act  Release  No.  39451 
(December  15. 1997.  az  FR  67104  (December  23, 
1997). 


»15U.S.C78o-3. 

'  15  U.S.C  788(b)(3)(A). 

<17CFR240.19b-4(e). 


'  15  U.S.C§  788(b)(1). 

»17CFR240.19b-«. 

'  See  Letter  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
November  6, 1996  ("Amendment  No.  1"). 
Amendment  No.  1  makes  technical  revisions  to 
clarify  the  proposed  changes  to  NYSE  Rules  440, 
"Books  and  Records,"  and  472,  "Communications 
with  the  Public"  Specifically.  Amendment  No.  1 
modifies  NYSE  Rule  440  to  indicate  that  mvnbers 
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change  and  Amendment  No.  1  were 
pubhshed  for  comment  in  the  Federal 
Register  on  November  19, 1996*  The 
Commission  received  three  comment 
letters  regarding  the  proposal.' 

On  November  3, 1997,  the  NYSE  filed 
Amendment  No.  2  to  the  proposal."  On 
November  26, 1997,  the  NYSE  filed 
Amendment  No.  3  to  the  proposal.'  This 
order  approves  the  proposed  rule 
change  and  Amendment  No.  1,  and 
approves  Amendment  Nos.  2  and  3  to 
the  proposal  on  an  accelerated  basis. 
The  Commission  also  is  approving  a 
substantially  identical  proposal  by  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD").» 

n.  Description  of  the  Proposal 

~    According  to  the  NYSE,  new 
technology  and  means  of 


must  preserve  books  and  records  as  required  under 
SEC  Rule  17a-3  and  comply  with  the  recordkeeping 
format,  medium  and  retention  period  specified  in 
SEC  Rule  17a-4.  In  addition.  Amendment  No.  1 
revises  paragraph  NYSE  Rule  472(c)  to  clarify  that 
records  retained  must  be  readily  available  to  the 
Exchange,  upon  request.  Under  NYSE  Rule  472(c). 
the  names  of  the  persons  who  prepared  and  who 
reviewed  and  approved  the  material  must  be 
ascertainable  from  the  retained  records. 

*  See  Securities  Exchange  Act  Release  No.  37941 
(November  13. 1996).  61  FR  58919. 

»  See  Letter  from  Kenneth  S.  Spirer,  Chairman. 
Technology  Regulatory  Subcommittee  of  the 
Securities  Industry  Association's  C'SIA") 
Technology  Issues  Committee,  to  Joiuthan  G.  Katz. 
Secretai?.  CcHnmission.  dated  December  9. 1996 
("SIA  Letter"):  Letter  from  Paul  Saltzman,  Senior 
Vice  President  and  General  Counsel.  PSA  The  Bond 
Market  Trade  Association,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  December  10, 1996 
("PSA  Lener"):  and  Letter  from  Kenneth  S.  Spirer, 
First  Vice  President  and  Assistant  General  Counsel, 
Merrill  Lynch,  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  December  9. 1996  ("Merrill 
Lynch  Lettn"). 

■  See  Letter  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Katherine  A. 
England,  Assistant  Director,  Division,  Conmiission, 
dated  October  31. 1997  ("Amendment  No.  2").  Prior 
to  filing  Amendment  No.  2,  the  NYSE  had  planned 
to  rescind  InterpreUtion  342(a)(b)/04  of  the  NYSE 
biterptetation  Handbook,  thereby  eliminating  the 
Eicchange's  requirement  that  broker-dealers  review 
all  incoming  correspondence.  Amendment  No.  2 
rescinds  Interpretation  342(a)(b)/04  and  replaces  it 
with  Interpretation  342.16/04,  which  will  require 
broker-dealers  to  continue  to  review  all  incoming 
non-electronic  communications  addressed  to 
registered  representatives.  Incoming  non-electronic 
communications  directed  to  associated  persons 
other  than  registered  representatives,  and  any 
incoming  communications  received  in  electronic 
format  (e.g.,  e-mail),  will  be  subject  to  supervisory 
procedures  established  by  the  broker-dealer. 

'  See  tenet  from  )ames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Katherine 
England.  Assistant  Director,  Division,  Commission, 
dated  November  25, 1997  ("Amendment  Na  3"). 
Amendment  No.  3  contains  the  final  version  of  an 
information  memorandum  (the  "Information 
Memo")  to  members  which  describes  the  new  rules 
for  supervision  of  public  communications  and 
provides  guidance  concerning  implementation  of 
the  new  rules. 

•See  Securities  Act  Release  No.  39510  (December 
31, 1997)  (order  approving  File  Na  SR-NASD-47- 
24i 


commimication  (e.g.,  e-mail  and  the 
Internet)  have  impacted  the  way  that 
NYSE  member  organizations  and  their 
associated  persons  conduct  business 
and  communicate  with  customers  and 
other  members  of  the  pubUc.  The 
Exchange  states  that  it  worked  with  a 
committee  comprised  of  representatives 
from  NYSE  member  organizations  to 
study  questions  relating  to  the 
supervision  and  review  of  these  new 
means  of  communication  and,  as  a 
result  of  its  review,  developed  the 
proposed  amendments  to  NYSE  Rules 
342,  "Offices — Approval,  Supervision, 
and  Control,"  440,  "Books  and 
Records,"  and  472,  "Communications 
with  the  Public." 

Currently.  NYSE  Rule  342.16 
"Supervision  of  registered 
representatives,"  requires  supervisors  to 
review  all  written  and  electronic 
correspondence  of  registered 
representatives  prior  to  use.  The  NYSE 
proposes  to  amend  Exchange  Rule 
342.16  to  replace  the  current  pre-use 
review  requirement  with  a  rule  that  will 
allow  broker-dealers  to  establish 
reasonable  procedures  for  review  of 
registered  representatives' 
communications  with  the  public 
relating  to  their  business.  Under  the 
proposal,  a  broker-dealer  may  continue 
to  require  pre-use  review  of  all  pubUc 
communications."  alternatively,  any 
broker-dealer  that  chooses  to  implement 
other  reasonable  procedures  for 
reviewing  registered  representatives' 
pubUc  communications  must,  among 
other  things:  (1)  Develop  written 
supervisory  policies  and  procedures;  (2) 
design  poUdesand  procedures  to 
reasonably  supervise  each  registered 
representative;  and  (3)  maintain 
evidence  that  its  supervisory  poUcies 
and  procedures  have  been  implemented 
and  make  that  evidence  available  to  the 
NYSE  upon  reouest. 

A  broker-dealer's  policies  and 
procedures  for  reviewing  the  pubhc 
communications  of  registered 
representatives  also  must  satisfy  the 
requirements  of  new  NYSE  Rule  342.17, 
"Review  of  communications  with  the 
pubhc."  NYSE  Rule  342.17,  which  will 
apply  to  the  public  communications  of 
all  associated  persons,  requires  broker- 
dealers  to  develop  written  poUdes  and 
procedures  for  review  of  public 
commimications  that  are  appropriate  for 
the  broker-dealer's  business,  size, 
structure,  and  customers.  Under  NYSE 


Rule  342.17,  a  broker-dealerthat  does 
not  require  pre-use  review  of  public 
commimications  must:  (1)  Regularly 
educate  and  train  employees  in  the 
firm's  current  policies  and  procedures 
governing  review  of  communications; 
(2)  document  how  and  when  employees 
were  educated  and  trained;  and  (3) 
monitor  and  test  to  ensure 
implementation  and  compliance  with 
the  firm's  polides  and  procedures. 

The  NYSE  has  developed  an 
Information  Memo  ^o  that  provides 
additional  guidance  and  requirements 
for  supervisory  procedures  adopted 
pursuant  to  NYSE  Ride  342.  In  addition 
to  noting  that  broker-dealers  must 
develop  appropriate  supervisory 
procedures,  the  Information  Memo 
requires  that  broker-dealers,  among 
other  things:  (1)  spedfy,  in  writing,  the 
firm's  polides  and  procedures  for 
reviewing  each  type  of  communication; 
(2)  identify  how  supervisory  reviews 
will  be  conducted  and  documented;  (3) 
identify  the  types  of  communication 
that  will  be  pre-  or  post-reviewed  and 
the  organizational  position(s) 
responsible  for  conducting  reviews  of 
different  types  of  communication;  (4) 
spedfy  the  minimum  frequency  of 
reviews  for  each  type  of 
communication;  and  (5)  periodically  ie> 
evaluate  the  effectiveness  of  the  firm's 
procedures  for  reviewing  public 
communications  and  consider  any 
necessary  revisions. 

In  addition,  the  Information  Memo 
requires  broker-dealers  to:  (1)  Spedfy 
procedures  for  reviewing  registered 
representatives'  recommendations  to 
customers;  (2)  require  supervisory 
review  of  a  percentage  of  each  registered 
representative's  pubUc  communications, 
including  recommendations  to 
customers;  and  (3)  consider  the 
complaint  and  overall  disdplinary 
history  (if  any)  of  a  registered 
representative  or  other  employee  in 
establishing  supervisory  procedures. 
The  Information  Memo  also  states  that 
a  broker-dealer's  supervisory  poUcies 
and  procedures  must  ensure  that  all 
customer  complaints,  whether  received 
via  e-mail  or  in  written  form,  ai6 
reported  to  the  NYSE  in  compUance 
with  NYSE  Rule  351(d),"  and  that  a 
broker-dealer  must  prohibit  registered 
representatives'  and  other  employees' 
use  of  electronic  communications  to  the 
pubhc  unless  such  communications  are 


*In  this  regard,  the  NYSE  notes  that,  given  the 
complexity  and  cost  of  establishing  adequate 
systems  for  effectively  reviewing  electronic 
communications,  member  firms  may  decide  to 
continue  to  require  pre-use  review  of  all 
communications.  See  InfonnaUon  Memo,  supra 
note  7,  at  2. 


">  See  Amendm«nt  No.  3.  supra  note  7. 

i<  Among  other  things.  NYSE  Rule  351(d)  require* 
members  and  member  organizations  to  report  to  the 
NYSE  statistical  information  regarding  cuctomar 
complaints  relating  to  matters  specified  by  the 
NYSE. 


'*  Amount  ot 
broker-dealers  I 
with  contains  (i 
of  a  material  fac 
(ii)  promises  of 
unwarranted  cl^ 
is  no  reasonabli 
forecasts  of  futu 
labeled  as  forec 

"See  Amend 
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subject  to  supe^soiy  and  wview 

The  NYSE  n^ea  that  the  standaids  fen- 
conununicatioi^  provided  in  NYSE 
Rule  472  contii^iie  to  apply  to  all 
commtmicatioii^  regardless  of  the 
transmissicm  nudium  used  or  the 
policies  and  prpicedures  for  review  and 
supervisicm'  U^t  a  broker-dealer  adopts 
pursuant  to  NYSE  rule  342.  >> 

The  NYSE  pnciposes  to  amend  its 
requirements  for  review  of  incoming 
correspondence  by  rescinding  and 
replacing  current  Interpretation 
342(a)(b)/04  in  the  NYSE  Interpntation 
Handbook,  whijai  requires  members  to 
review  all  incoming  correspondence  of 
all  associated  p^bons,  with 
Interpretation  3|42.16/04.*> 
Interpretation  342.16/04  will  require 
broker-dealers  to  review  all  incoming 
non-electronic  commimications  directed 
to  registered  repiesentatives.  Incoming 
non-electronic  (idmmunications  directed 
to  associated  persons  other  than 
registered  representatives  and  incoming 
electronic  comnlunications  (e.g.,  e-mailj 
will  be  subject  tp  the  supervisory 
policies  and  prdqedures  established  by 
the  broker-deale^  ptu-suant  to  NYSE 
Rule  342.  1 1 

The  Exchangei  proposes  to  amend 
NYSE  rule  472WJ  to  clarify  the  types  of 
communication^  khat  will  continue  to 
require  pre-use  4i)proval.  NYSE  Rule 
472(a)  currently  inquires  prior  approval 
of  any  commimi^tion  which  is 
generally  distributed  or  made  available 
by  a  member  to  customers  or  the  public. 
NYSE  Rule  472(i),  as  amended.  wiU 
require  prior  app^val  of  each 
advertisement.  Market  letter,  sales 
literature,  or  othn  similar 
commimication  which  is  generally 
distributed  or  made  available  to 
customers  or  the  public.  In  addition,  the 
NYSE  proposes  to  amend  NYSE  Rule 
472(b)  to  clariiy  ti^at  research  reports 
must  be  approve^  in  advance  by  a 
supervispry  anal^M.  The  NYSE  proposes 
to  amend  NYSE  Rule  472(c)  to  provide 
that  the  names  of  persons  who  prepared 
and  who  reviewed  and  approved 
communications  (Urith  the  public  must 
be  readily  ascertaihable  from  the 
retained  records. '  1 

Finally,  the  nV^E  proposes  to  amend 
NYSE  Rule  440  tb  lindicate  that 
members  must  pijekerve  books  and 

"Amount  other  thii»|$,  NYSE  Rule  472  prohibiu 
broker-dealers  from  usieg  any  communications 
with  contains  (i)  any  untnie  statement  or  omission 
of  a  material  fact  or  is  otherwise  false  or  misleading; 
(ii)  promises  of  specific  resulu.  exaggerated  or 
unwarranted  claims;  (ili)  opinions  for  which  there 
is  no  reasonable  basis:  or  (iv)  projections  or 
forecasts  of  future  events  which  are  not  clearly 
labeled  as  forecasts. 

"  See  Amendment  NO-  2.  supia  note  6. 


records  as  required  imder  SEC  Rule 
17a-3  and  comply  with  the 
recordkeeping  format^  medium  and 
retention  period  specified  in  SEC  Rule 
17a-4." 

m.  Commenta 

The  Commission  received  three 
comment  lettws  .regarding  the 
proposal.^'  All  three  commenters 
supported  the  proposal.  Specifically,  the 
SIA  believes  that  the  proposal  will 
provide  broker-dealers  with  needed 
flexibility  in  developing  procedures  for 
review  of  correspondence.  In  addition, 
the  SIA  notes  that  the  proposal  will  not 
diminish  the  general  supervisory 
responsibilities  of  firms.  Instead,  "[tjhe 
burden  will  now  be  on  firms  to  develop 
supervis(»y  approaches  that  they  can 
demonstrate  are  reasonable."  i* 

Similarly.  PSA  believes  that  the 
NYSE's  proposal  constitutes  a  flexible 
and  functional  approach  to  regulation 
that  will  allow  member  firms  to 
integrate  electronic  communications 
into  their  securities  activities.  PSA 
believes  that  procedures  tailored  by 
individual  firms  to  meet  their  needs  are 
preferable  to  a  uniform  set  of  detailed 
requirements  that  may  be  inappropriate 
for  many  firms  or  that  may  quickly 
become  obsolete.*' 

Merrill  Lynch  also  praises  the  flexible 
approach  proposed  by  the  NYSE  and 
believes  that  the  proposal  removes  a 
significant  impediment  to  the  use  of 
electronic  communications  by 
eliminating  the  pre-use  review 
requirement  for  correspondence.** 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5),i»  in  that 
it  is  designed  to  prevent  fitauduient  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
As  noted  above,, NYSE  Rule  342.16.  as 
amended,  will  allow  broker-dealers  to 
establish  reasonable  procedures  for 
review  of  registered  representatives' 
commimications  with  the  public 
relating  to  their  business.  New  NYSE 
Rule  342.17  will  require  broker-dealers 
to  develop  written  policies  and 
procedures  for  the  review  of  all 
associated  persons'  public 


communications  that  are  appropriate  for 
the  broker-dealer's  business,  size, 
structujTB,  and  customers.  The 
Commission  believes  that  the  proposed 
rules  will  provide  broker-dealers  with 
some  flexibility  in  adopting  and 
implementing  supervisory  procedures 
for  revie%ving  associated  persons'  public 
communications  while  establishing 
minimum  requirements,  guidelines,  and 
standards  governing  the  supervisory 
procedures  a  broker-dealer  may  adopt 
The  Commission  believes  that  these 
standards  and  gmdelines  will  help  to 
ensure  that  broker-dealers  continue  to 
provide  appropriate  supervision  of  the 
public  commtmications  of  their 
associated  persons. 

The  Commission  agrees  with  the 
analysis  of  the  SIA  that  the  proposal 
does  not  diminish  the  general 
supervisory  responsibilities  of  broker- 
dealers.»>  In  this  regard,  the 
Commission  emphasizes,  as  it  has  stated 
previously,  that  broker-dealers  must 
monitor  the  trading  and  sales  activities 
of  their  associated  persons  and  establish 
effective  compliance  and  supervisory 
procedures  to  prevent  and  detect 
possible  violations  of  firm  policies  and 
procedures,  rules  of  the  self-regulatory 
organizations,  and  federal  and  state 
securities  laws.^i  The  Commission 
beheves  that  review  of  registered 
representatives'  and  other  associated 
persons'  public  communications  is  an 
important  component  of  a  broker- 
dealer's  duty  to  supervise  its  employees, 
and  that  broker-dealers  have  substantial 
supervisory  obligations  arising  from  the 
public  communications  of  their 
associated  persons.  In  addition,  as  the  • 
NYSE  states  in  its  proposal,  the 
standards  for  communications  set  forth 
in  NYSE  Rule  472  contit.aes  to  apply  to 
all  public  communications,  regardless  of 
the  medium  of  transmission  or  the 
supervisory  policies  and  procedures  a 
firm  adopts.22 

The  Commission  believes  that  the 
minimum  standards  and  requirements 
specified  in  NYSE  Rules  342.16  and 
342.17  and  in  the  Information  Memo 
will  help  to  ensure  that  broker-dealers 
continue  to  provide  appropriate 
supervision  of  the  public 
communications  of  their  registered 
representatives  and  other  associated 
persons.  In  this  regard,  the  Commission 
notes  that  NYSE  Rule  342.16  states  that 
a  broker-dealer's  supervisory  policies 


'*  See  Amendment  No.  1,  supra  note  3. 

' '  See  note  5,  supra. 

"  See  SIA  Letter,  supra  note  5,  at  2. 

"See PSA  Letter,  supra  note  5,  at  2. 

"See  Merrill  Lynch  Letter,  supm  note  5,  at  2 

"15U.S.CS78f(b)(5). 


"'See  SIA  Letter,  supra  note  5.  at  2. 

"  See  NASD.  NYSE.  North  American  Securities 
Administrators  Association,  Inc..  and  Office  of 
Compliance  Inspections  and  Examinations, 
Commission.  Joint  Fegulatory  Sales  Practice  Sweep 
(1996)  ("Joint  Sweep  Report")  at  1. 

"  See  note  12,  supra,  and  note  24.  infra,  for 
discussions  of  the  requirements  of  NYSE  Rule  472. 
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and  procedures  must  be  designed  to 
reasonably  supervise  each  registered 
representative.  Under  NYSE  Rule 
342.17,  a  broker-dealer  that  chooses  not 
to  reqiure  pre-use  review  of  public 
communications  must  educate 
employees  about  the  firm's  current 
communications  policies  and 
procediuBs,  document  the  employees' 
education  and  training,  and  ensure  that 
the  firm's  policies  are  implemented  and 
adhered  to. 

In  addition,  the  NYSE  Information 
Memo  requires  broker-dealers  to:  (1) 
Specify,  in  writing,  the  firm's  policies 
and  procedures  for  reviewing  different 
types  of  communications:  (2)  identify 
how  supervisory  reviews  will  be 
conducted  and  doounented;  (3)  identify 
what  types  of  communications  will  be 
pre-reviewed  or  post-reviewed:  (4) 
identify  the  organizational  position(s) 
responsible  for  conducting  reviews  of 
the  difiisrent  types  of  communications: 
(5)  specify  the  minimum  frequracy  of 
reviews  for  different  types  of 
communications:  (6)  monitor  the 
implementation  of  and  compliance  with 
the  firm's  procedures  for  reviewing 
public  communications;  and  (7) 
periodically  re-evaluate  the 
effectiveness  of  the  firm's  procedures  for 
reviewing  public  communications  and 
consider  any  necessary  revisions. 

The  Commission  believes  that  these 
requirements  will  provide  guidance  to 
broker-dealers  in  developing  policies  for 
supervising  public  communications  and 
to  associated  persons  in  complying  with 
the  firm's  policies.  The  requirements 
should  help  to  Misure  that  broker- 
dealers  carefully  consider  the 
supervisory  procedures  appropriate  for 
different  types  of  communications, 
closely  monitor  compliance  with  their 
firm's  policies,  and  periodically  re- 
evaluate their  firm's  policies  and 
procedures.  The  Commission  expects 
broker-dealers  to  monitor  the 
effiectiveness  of  their  supervisory 
policies  and  procediu«s  and  to 
promptly  make  any  necessary  revisions. 

The  Information  Memo  also  requires 
broker-dealers  to:  (1)  Specify  procediu«s 
for  reviewing  registered  representatives' 
recommendations  to  customers;  (2) 
require  supervisory  review  of  some  of 
each  registered  representative's  public 
communications,  including  his  or  her 
recommendations  to  customers:  (3) 
consider  the  complaint  and  overall 
disciplinary  history,  if  any,  of  registered 
representatives  and  other  employees  in 
developing  procedures  for  supervising 
their  communications  with  the  public: 
(4)  provide  that  all  customer 
complaints,  whether  received  via  e-mail 
or  in  written  form  &x>m  the  customer, 
are  reported  to  the  NYSE  in  compliance 


with  NYSE  Rule  351(d);  and  (5)  prohibit 
employees'  use  of  electronic 
communications  to  the  public  unless 
the  communications  are  subject  to 
supervisory  and  review  procedures 
developed  by  the  firm. 

The  Commission  believes  that  these 
standards  will  help  to  ensure  that 
broker-dealers  adopt  effective  and 
appropriate  supervisory  procedures.  For 
example,  reviewing  at  least  some  of  a 
registered  representative's 
recommendations  '^  and  providing  for 
the  reporting  of  customer  complaints  in 
compliance  with  NYSE  Rule  351(d)  may 
help  firms  to  identify  potential  sales 
practice  problems.  Similarly, 
considering  a  registered  representative's 
complaint  and  overall  disciplinary 
history  will  help  to  ensure  that  broker- 
dealers  in^plement  supervisory 
procedures  appropriate  for  each 
representative.  In  this  regard,  the 
Commission  would  expect  a  broker- 
dealer  to  consider  providing  heightened 
supervision  for  a  registered 
representative  with  a  history  or  pattern 
of  customer  complaints,  disciplinary 
actions  or  arbitrations.  2'*  Moreover,  the 
Commission  notes  that  the  requirements 
specified  in  NYSE  Rule  342  and  m  the 
Information  Memo  are  minimutn 
requirements;  the  Commission  expects 
each  broker-dealOT  to  implement  any 
additional  procedures  the  broker-dealer 
believes  are  necessary  to  provide 
appropriate  supervision  of  all  of  its 
associated  persons. 

The  Commission  believes  that  several 
requirements  specific  to  electronic 
communications  will  further  help  to 
ensiu«  that  firms  adopt  appropriate 
supervisory  procedures.  In  this  regard, 
the  Commission  notes  that  the 
Information  Memo  provides  that  a  firm's 
poUcies  and  procedures  must  prohibit 


''With  regard  to  reconunendations,  the 
Commission  notes  that  NYSE  Rule  472.40, 
"Specific  Standards  for  Communications,"  requires, 
among  other  things,  that  a  recommendation  have  a 
basis  which  can  be  substantiated  as  reasonable  and 
that  members  make  certain  disclosures  when 
making  recommendations.  Regardless  of  the 
supervisory  procedures  a  broker-dealer  adopts,  the 
broker-dealer  must  continue  to  ensure  compliance 
with  NYSE  Rule  472.40. 

^*  Similarly,  the  Joint  Sweep  Report  stated  that 
"Ifjirms  that  hire  registered  persons  that  have  a 
history  or  pattern  of  customer  complaints, 
disciplinary  actions,  or  arbitrations  are  responsible 
for  imposing  close  supervision  over  these  persons. 
'Normal'  supervision  is  simply  not  enough;  firms 
must  craft  special  supervisory  procedures  tailored 
to  the  individual  representatives."  See  Joint  Sweep 
Report,  supra  note  21.  at  iv.  See  also  NASD  Notice 
to  Members  97-19  (firm  that  hires  a  registered 
representative  with  a  recent  history  of  customer 
complaints,  flnal  disciplinary  actions  involving 
sales  practice  abuse  or  other  customer  bann,  or 
adverse  arbitration  decisions  should  determine  if  it 
is  necessary  to  develop  and  implement  special 
supervisory  procedures  tailored  to  the  individual 
registered  representative). 


registered  representatives'  and  other 
employees'  use  of  electroiuc 
communications  to  the  public  unless 
those  communications  are  subject  to 
supervisory  and  review  procedures 
developed  by  the  firm.  The  NYSE 
Information  Memo  also  states  that  the 
Exchange  expects  members  to  prohibit 
communications  with  the  public  from 
employees'  home  computers  or  through 
third  party  computer  systems  unless  the 
firm  is  capable  of  monitoring  the 
communications. 

The  Commission  believes  that  the 
provisions  for  review  of  incoming 
correspondence  also  are  designed  to 
protect  investors.  In  this  regard,  the 
Commission  notes  that  the  NYSE 
amended  its  proposal  to  adopt 
Interpretation  342.16/04  in  the  NYSE 
Interpretation  Handbook,  which  will 
continue  to  require  review  of  all 
incoming  non-electronic 
correspondence  directed  to  registered 
representatives.  2'  The  Commission 
believes  that  this  requirement  may 
provide  a  broker-dealer  with  early 
notice  of  sales  practice  problems  and 
help  to  ensure  proper  handling  of 
customer  funds.  Incoming  non- 
electronic correspondence  directed  to 
associated  persons  other  than  registered 
representatives,  and  all  incoming 
commimications  in  electrtmic  format, 
will  be  subject  to  the  policies  and 
procedures^the  firm  establishes 
pursuant  to  NYSE  Rules  342.16  and 
342.17. 

The  NYSE  represents  that  it  will 
review  members'  procedures  and 
systems  periodicalfy  to  ensure  that  they 
are  reasonable  in  view  of  the  firm's 
structure,  the  nature  and  size  of  its 
business,  and  its  customer  base.^"  The 
Commission  expects  the  NYSE  to 
monitor  closely  the  policies  and 
procedvues  firms  adopt  pursuant  to  the 
proposal  to  ensure  that  Uiey  satisfy  the 
requirements  of  the  NYSE  Rules  342.16 
and  342.17.  In  addition,  the 
Commission  expects  the  NYSE  to 
review  NYSE  Rule  342.16  and  342.17  as 
it  gains  experience  with  the  rules  and  to 
consider  any  necessary  revisions, 
including  additional  minimum 
requirements  for  broker-dealers' 
communications  policies. 

The  Commission  believes  that  the 
NYSE's  proposed  amendments  to  NYSE 
Rule  472  are  reasonable  and  consistent 
with  the  Act.  Specifically,  the 
Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  amend 
NYSE  Rule  472(a)  to  require  prior 
approval  of  each  advertisement,  market 


"  See  Amendment  No.  2,  supra  note  a 
'*  See  NYSE  Information  Memorandum,  supra 
note  7,  at  S. 
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letter,  sales  lita^ture,  or  other  similar 
communication  (rather  than  any 
communication)  which  is  generally 
distributed  or  ipilade  available  to 
customers  or  th^  pubUc  in  order  to  make 
NYSE  Rule  473|a)  consistent  with  NYSE 
Rule  342,  as  amended.  In  addition,  the 
Commission  beheves  that  the  NYSE's 
proposal  to  amend  NYSE  Rule  472(b)  to 
provide  that  re^^arch  reports  must  be 
approved  in  adirance  by  a  supervisory 
analyst  will  clartiy  NYSE  Rule  472(b) 
and  ensure  that  broker-dealers  review 
research  reports  in  accordance  with 
NYSE  Rule  472t(h).  The  Commission 
believes  that  aihbndment  NYSE  Rule 
472(c)  to  provi<)^  that  the  names  of 
persons  who  pMpared  and  who 
reviewed  and  aprproved 
communications  with  the  public  must 
be  readily  ascertainable  from  the 
retained  reconui  and  that  the  retained 
records  must  be  readily  available  to  the 
NYSE.  Mdll  clari^  the  NYSE's  rule  and 
facilitate  examination  of  broker-dealers. 
Finally,  the  Commission  believes  that 
it  is  reasonable  ft)r  the  NYSE  to  amend     ' 
NYSE  Rule  440  to  indicate  that 
members  must  preserve  books  and 
records  as  required  under  SEC  Rule 
17a-3  and  comply  with  the 
recordkeeping  fipirmat.  medium  and 
retention  period  Specified  in  SEC  Rule 
17a-4  "  in  order  to  clarify  the 
recordkeeping  r^uirements  appUcable 
to  broker-dealers. 

The  Commiss(4>n  finds  good  cause  for 
approving  Amei^idment  Nos.  2  and  3 
prior  to  the  thirtttth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  2  is  designed  to  protect  investors  by 
re<Juiring  brokerrdealers  to  continue  to 
review  all  non-el4ctronic  incoming 
communication^  directed  to  registered 
representatives.  Amendment  No.  3 
strengthens  the  NYSE's  proposal  by 
incorporating  the  Information  Memo 
into  the  Exchanga's  proposal.  As 
discussed  more  fiilly  above,  the 
Information  Meito  provides  additional 
requirements  andjguidelines  for  broker- 
dealers'  supervisidry  policies. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of 
Amendment  Nos.  2  and  3  is  appropriate 
and  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  A(fti.M 

V.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Actijdn 

Within  35  day^  |)f  the  date  of 
publication  of  th|^  notice  in  the  Federal 
Register  c»  within  such  longer  period  (i) 
as  the  Commissicn^  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3.  Persons  makhig  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  vtritten  statements 
with  respect  to  the  prop(»ed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commis^on  and  any  person,  other  than 
those  that  may  be  withheld  fit)ta  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
the  file  number  SR-NYSE-96-26  and 
should  be  submitted  by  January  29, 
1998. 

VII.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*'  that  the 
proposed  rule  change  (SR-NYSE-96- 
26),  as  amended,  is  approved. 

For  the  Commission,  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  30 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  98-422  Filed  1-7-98;  8:45  am] 
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action:  Notice  of  Request  for  Public 
Comments. 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Request  for  Commeitts  Concerning 
Compliance  Wittt  Telecommunications 
Trade  Agreements 

agency:  Office  of  the  United  States 
Trade  Representative. 


"  See  Amendment  N6. 1,  supra  note  3. 
»15  U.S.C  §S  78f(b)^)  and  78»(b)(2). 


"15U.S.C§78s(b)(2). 
»»17  C3TI  20O.3O-3(a)(t2). 


summary:  Pursuant  to  Section  1377  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  (19  U.S.C 
§  3107),  the  Office  of  the  United  States 
Trade  Representative  (USTR)  seeks 
comments  on  the  operation  and 
effectiveness  of  telecommunications 
trade  agreements  with  Japan,  Canada. 
Mexico,  Korea,  and  Taiwan  and  on 
implegientation  of  the  World  Trade 
Organization  (WTO)  Basic 
Telecommimications  Agreement  (the 
Fourth  Protocol  to  the  WTO  General 
Agreement  on  Trade  in  Services). 
Section  1377  requires  USTR  to  conduct 
an  annual  review  of 
telecommunications  trade  agreements 
and  to  determine  whether  any  country 
is  not  in  compliance  with  the  terms  of 
such  agreements  or  otherwise  denies 
"mutually  advantageous  market 
opportunities"  to  U.S. 
telecommunications  products  and 
services.  The  USTR  will  conclude  the 
review  on  March  31, 1997. 
DATES:  Submissions  must  be  received  on 
or  before  February  6, 1997  with  respect 
to  telecommunications  trade  agreements 
with  Japan,  Canada,  Mexico.  Korea,  and 
Taiwan,  and  on  or  before  February  16, 
1997  with  respect  to  the  WTO  Basic 
Telecommunications  Agreement. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Executive  Secretary, 
Trade  Policy  Staff  Committee,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street.  N.W..  Washington,  D.C. 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  McHale  (202-395-5656), 
Office  of  Industry  or  Joanna  Mcintosh 
(202-395-7203).  Office  of  the  General 
Counsel,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington.  D.C.  20508. 
SUPPLEMENTARY  INFORMATION:  Section 
1377  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  (19  U.S.C. 
§3107),  requires  USTR  to  review 
annually  the  operation  and  effectiveness 
of  all  trade  agreements  regarding 
telecommunications  products  and 
services  that  are  in  force  with  respect  to 
the  United  States.  The  purpose  of  the 
review  is  to  determine  whether  any  act, 
policy  or  practice  of  a  country  that  has 
entered  into  a  telecommunications  trade 
agreement  is  not  in  compliance  with  the 
terms  of  such  agreement,  or  otherwise 
denies  to  U.S.  firms,  within  the  context 
of  the  terms  of  such  agreements, 
mutually  advantageous  market 
opportimities. 

Specifically,  for  the  current  review, 
USTR  seeks  information  on  whether 
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(1)  Japan,  Canada,  Mexico,  Korea,  and 
Taiwan  have  failed  to  comply  with  their 
commitments  imder  bilateral 
agreements  or  the  North  American  Free 
Trade  Agreement  (NAFTA); 

(2)  Any  WTO  member  coimtries  that 
have  accepted  the  WTO  Basic 
Telecommimications  Agreement  have 
failed  to  take  steps  to  ensure  compliance 
with  commitments  that  will  take  effect 
when  this  agreement  enters  into  force; 

(3)  Any  of  these  countries  otherwise 
have  denied,  within  the  context  of  the 
terms  of  these  agreements,  mutually 
advantageous  market  opportunities  to 
U.S.  firms:  and 

(4)  Levels  of  trade  conform  with  the 
levels  that  would  be  expected  based  on 
these  agreements. 

In  addition,  the  USTR  seeks  relevant 
information  on  the  underlying 
competitiveness  of  U.S.  providers  of 
telecommunications  products  and 
services. 

Japan — ^Bilateral  Procurement 
Agreement 

The  United  States  has  two 
telecommunications  prociu«ment 
agreements  with  the  Government  of 
Japan.  The  first,  the  Nippon  Telegraph 
and  Telephone  (NTT)  agreement,  is 
designed  to  ensure  that  the  majority 
government-owned,  dominant 
telecommunications  provider  in  Japan 
employs  open,  non-discriminatory  and 
transparent  procedures  in  procuring 
telecommunications  products.  On 
September  30, 1997  this  agreement  was 
extended  and  improved.  NTT  agreed  to 
improve  its  procurement  procedures  by 
providing  greater  transparency, 
additional  procurement  data,  better 
access  to  technical  information,  and  a 
stronger  commitment  to  international 
standards. 

The  second  procurement  agreement  is 
the  1994  U.S.-Japan  Public  Sector 
Procurement  Agreement  on 
Telecommunications  Products  and 
Services.  Under  this  agreement,  Japan 
introduced  procedures  addressing; 
enhanced  participation  by  foreign 
suppliers  in  pre-solicitation 
development  and  specification-drafting 
for  large-scale  telecommunications 
prociuements;  transparent  and  non- 
discriminatory award  criteria  that 
include  greatest  overall  value  for 
procurement  decisions;  decreased  sole 
sourdng;  and  the  establishment  of  an 
effective  bid  protest  mechanism.  Based 
on  provisions  of  the  Public  Sector 
Procurement  agreement,  Japan  agreed  in 
March  1997  to  issue  a  new  tender  for  a 
major  telecommunications  system  being 
procured  by  the  National  Police  Agency. 
This  procurement,  which  has  not  yet 
been  awarded,  is  being  monitored 


closely  to  ensure  that  it  is  transparent 
and  non-discriminatory. 

The  USTR  seeks  information 
regarding  any  difficulties  that  U.S. 
telecommimications  product  and 
service  providers  are  encountering 
selling  in  Japan  under  the  terms  of  these 
two  telecommunications  procurement 
agreements.  Specifically,  we  seek 
evidence  of  practices  such  as:  favoring 
traditional  suppliers  despite 
competitive  foreign  alternatives;  failing 
to  provide  adequate  access  to  necessary 
technical  information;  using  non- 
transparent  criteria  to  evaluate 
proposals  and  bids  and  award 
procurements;  and  relying  on 
proprietary  standards  where 
international  standards  exist. 

Japan — Additional 
Telecommunications  Trade  Agreements 

The  United  States  has  a  number  of 
additional  telecommunications  trade 
agreements  with  Japan,  including 
commitments  made  under  the  Market 
Opening  Sector  Specific  (MOSS) 
process  bom  1985  to  1988,  and  a  series 
of  agreements  on:  international  value- 
added  network  services  (IVANS)  (1990- 
91);  open  government  procurement  of 
all  satellites,  except  for  government 
research  and  development  (R&D) 
satellites  (1990);  network  channel 
terminating  equipment  (NCTE)  (1990); 
and  cellular  and  third-party  radio 
systems  (1989). 

The  USTR  seeks  information 
regarding  any  difficulties  that  U.S. 
telecommunications  product  and 
service  providers  are  encountering 
selling  in  Japan  based  on  non- 
compliance with  theM  agreements. 

Canada  and  Mexico 

Several  chapters  of  the  NAFTA 
include  market  liberalization 
commitments  that  benefit  trade  in  the 
telecommunications  sector:  Chapter 
11 — investment;  Chapter  12 — services; 
and  Chapter  13 — telecommunication. 
Chapter  13  includes  commitments 
relating  to  access  to  and  use  of  public 
telecommimications  networks, 
conditions  for  providing  enhanced 
services,  equipment  approval  processes 
and  associated  telecommunications 
standards  issues,  and  general 
competitive  safeguards.  The  NAFTA 
also  requires  tariff  reductions  for 
telecommunications  equipment. 

The  USTR's  March  31, 1996  review 
found  Mexico  to  be  in  non-compliance 
regarding  its  obligation  to  accept  test 
data  for  product  safety  of 
telecommunications  products.  On  April 
18, 1997,  the  U.S.  and  Mexico 
concluded  an  agreement  to  permit  U.S. 
laboratories  to  establish  relation^ps 


with  coimterpart  Mexican  laboratories 
for  the  piupose  of  testing 
telecommimications  products  to 
Mexican  product  saiiaty  requirements. 
From  January  1, 1998,  broader  ° 
conformity  assessment  obligations 
under  the  NAFTA  will  come  into  effiact 
and  U.S.  laboratories  and  certification 
bodies  will  be  eligible  to  apply  for 
accreditation  to  test  (and  in  some  cases 
certiiy)  telecommunications  equipment 
to  Mexican  standards — for  product 
safety,  terminal  attachment,  and  other  ' 
mandatory  and  voluntary  standards. 

The  USTR  seeks  information 
regarding  any  difficulties  that  U.S. 
telecommunications  product  and 
service  providers  are  encountering 
selling  in  Canada  or  Mexico  based  on 
noncompliance  with  the  NAFTA,  and, 
in  particular,  any  difficulties  with 
Mexico  relating  to  testing  and 
certification  of  telecommunications 
products  and  accreditation  of  test  labs 
and  certification  bodies. 

Korea 

The  United  States  has  agreements 
with  Korea  to  address  barriers  to  U.S. 
telecommunications  product  and 
services  providers  in  the  areas  of 
protection  of  intellectual  property  rights 
(IPR),  type  approval  of 
telecommunications  equipment, 
transparent  standard-setting  processes 
and  non-discriminatory  access  to  the 
government-owned  Korea 
Telecommunications's  procurement  of 
telecommunications  products. 
'  On  August  11, 1997,  the  USTR 
revoked  Korea's  identification  as  a 
priority  foreign  country  under  Section 
1374  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1998,  which  had 
been  in  place  since  July  1996.  USTR 
concluded  that  Korea  had  taken 
adequate  steps  to  address  market  access 
barriers,  which  included  Korean 
Government  interference  with 
procurement  by  private 
telecommunications  service  providers, 
lack  of  liberalization  of  foreign 
investment  in  telecommunications 
service  providers,  discriminatory  and 
non-transparent  licensing  and 
regulation  of  telecommunications 
service  providers,  ineffiective 
competition  policies  for 
telecommunications  service  providers, 
high  tariffs  on  telecommunications  and 
information  technology  products,  and 
discriminatory  customs  procedures  for 
such  products. 

The  USTR  seeks  information 
regarding  any  difficulties  that  U.S. 
telecommunications  product  and 
service  providers  are  encountering 
selling  in  Korea  based  on 
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noncbmplian  oe  with  these 
commitmenti 

Taiwan 

In  July  1991  i  the  American  histitute  m 
Taiwan,  on  benalf  of  the  Office  of  the 
United  States  Trade  Representative, 
concluded  an  Agreement  with  the 
Taiwan  authoiities  on  the  Ucensing  and 
provision  of  Wireless  services  through 
the  establishiibnt  of  a  competitive, 
transparent  aad  fur  wireless  market  in 
Taiwan.         ! 

Specifically,!  the  Directorate  General 
of  Telecommunication  (DGT)  and  the 
Taipei  EconoiQic  and  Cultural 
Representative  Office  confirmed  thati 
the  telecommvaiication  regulatory 
function  and  telecommunications 
service  provider  Junction  have  been 
entirely  separfa^ed:  DGT  would  initiate 
procedures  toliemove  the  profit  cap  and 
draft  a  new  fo|inula  for  tariff  schedules: 
interconnectioii  agreements  between 
wireless  operators  and  Chunghwa 
Telecommunications  Co.  (CUT)  woidd 
be  cost-based,  transparent,  unbimdled 
and  non-discri^ninatory  and  that  the 
terms  of  such  Agreements  publicly 
available:  DGt^ould  not  permit  cross- 
subsidization  bbtween  CUT's  fixed-line 
and  wireless  oij^rations:  DGT  would 
relax  the  debt/equity  ratio  for  wireless 
bidders  and  not  restrict  a  bidder  from 
obtainihgall  thtee regional  Ucenses, 
subject  to  the  bblicy  that  an  island-Wide 
hcensee  is  notiligible  for  a  regional 
license;  and  DQT  would  remove 
unauthorized  ^itectrum  users.  DGT  also 
agreed  to  revie|w  foreign  ownership 
limitations.     ; 

The  USTR  s^ks  information 
regarding  any  difficulties  the  U.S. 
telecommunications  service  providers 
are  encountering  to  provide  wireless 
services  in  Taiwan  based  on 
noncompliance  I  with  these 
commitments.  | 

WTO  Basic  Tei^oHnmtuiications 
Agreement 

On  February  15, 1997,  seventy 
parties— 69  ter^torial  entities  and  the 
EU — committed  to  opening  up  their 
markets  for  basat:  telecommunications 
services  by  conkUuding  the  WTO  Basic 
Telecommunications  Agreement.  So  far, 
55  WTO  membja^  countries  which  are 
parties  to  the  a^teement  have  accepted 
the  agreement  and  the  remaining  fifteen 
have  given  their  assiuances  that  they 
intend  to  complete  their  acceptances  of 
the  agreement  aS  soon  as  possible. 

The  agreement  encompasses 
commitments  i^  three  main  areas: 
market  access,  ji^vestment,  and  pro- 
competitive  regiilatory  principles.  For 
coimtries  maki^^  full  commitments, 
market  access  cdmmitments  open  the 


local,  long-distance  and  international 
service  markets  through  any  means  of 
network  technology,  either  on  a 
facilities  basis  or  through  resale  of 
existing  network  capacity.  Investment 
ctfinmitments  ensiue  that  companies 
can  acquire,  establish  or  hold  a 
significant  stake  in  telecommtmications 
companies.  The  pro-competitive 
regulatory  principles,  incorporated  in 
WTO  Members'  schedules,  commit 
members  to  establish  a  regulatory  body 
independ^t  of  any  carrier:  to  guarantee 
that  former  monopolies  will  provide 
interconnection  to  their  networks  at 
non-discriminatory,  cost-oriented 
prices:  to  maintain  meastues  to  prevent 
anti-<5ompetitive  practices  such  as  cross- 
subsidization:  and  to  mandate 
transparency  of  government  regulations 
and  Ucensing.  Some  members  have 
staged  implementation  of  these 
commitments  over  several  years. 
Summaries  of  each  member's 
commitments  are  available  on  the  WTO 
web  site,  at  www.wto.oig. 

The  Basic  Telecom  Agreement  was  to 
enter  into  force  on  January  1, 1998. 
However,  since  fifteen  signatories  to  the 
agreement  have  not  yet  offered  their 
final  acceptances,  WTO  members  will 
meet  in  January  to  decide  on  the  date  of 
entry  into  force  of  this  agreement. 

The  USTR  seeks  information  on 
whether  any  parties  to  this  agreement 
have  not  made  the  necessary  legislative 
or  regulatory  changes  to  satisfy  the 
commitments  that  will  come  into  effect 
in  1998  under  the  agreement,  or  are 
permitting  practices  in  their  markets 
inconsistent  with  these  commitments. 

Public  Comment:  Requirements  for 
Submissions 

Comments  must  be  in  English  and 
provided  in  15  copies  to:  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  D.C.  20508.  Comments, 
except  for  business  confidential 
information,  will  be  available  for  pubUc 
inspection  by  appointment  in  the  USTR 
Reading  Room,  Room  101,  Monday 
through  Friday,  10:00  a.m.  to  12:00 
noon  and  1:00  p.m.  to  4:00  p.m.  For  an 
appointment,  call  Brenda  Webb  at  202- 
395-6186. 

Business  confidential  information 
will  be  subject  to  the  requirements  of  15 
CFR  2003.6.  Any  business  confidential 
information  must  be  clearly  mariced  as 
such  on  the  cover  letter  or  page  and 
each  succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof.  The  nonconfidential 


smnmary  will  be  placed  in  the  file  that 
is  open  to  public  inspection. 
GordanaEarp, 

Acting  Assistant  United  States  Trade 
Representative  for  Industry. 
(FR  Doc  98-206  Filed  1-7-98;  8:45  am] 
■aUNQ  CODE  31l»-01^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQD  97-024] 

National  Preparednaes  for  Rasponaa 
Exarciaa  Program  (PREP) 

AQBUCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments  on  PREP 
triennial  exercise  schedule  for  1998, 
1999,  and  2000. 

nummary;  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  annoimces  the  PREP  triennial 
cycle,  1998-2000,  requests  comments 
firom  the  public,  and  requests  industry 
participants  to  volunteer  for  scheduled 
PREP  area  exercises. 
DATES:  Comments  are  due  at  Coast 
Guard  Headquarters  no  later  than  Maich 
1. 1998. 

AOonessES:  You  may  mail  comments  to: 
Ms.  Karen  Sahatjian,  US  Coast  Guard. 
Office  of  Response,  (G-MOR-2),  2100 
2nd  Street  SW,  Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  COMTACT: 
For  general  information  regarding  the 
PREP  program  and  the  schedule,  contact 
Ms.  Karen  Sahatjian,  Marine  Safety  and 
Environmental  Protection  Directorate, 
Office  of  Response,  (G-^OR-2),  (202) 
267-2850. 

SUPPLEMENTARY  INFORMATION:  The 
following  information  describes  how  to 
obtain  copies  of  documents  available  to 
the  pubhc.  The  PREP  Area  exercise 
schedule  and  exercise  design  manual 
are  available  on  the  internet  at  http:// 
www.dot.gov/dotinfo/uscg/hq/g-m/ 
gmhome.htm  (see  oil  response).  To 
obtain  a  hard  copy  of  the  exercise 
design  manual,  contact  Ms.  Melanie 
Barber  at  the  Research  and  Special 
Programs  Administration,  Office  of 
Pipeline  Safaty,  at  (202)366-4560.  The 
1994  PREP  Guidelines  and  Training 
Elements  are  available  at  no  cost  by 
writing  or  faxing  the  TASC  Dept 
Warehouse,  3341  Q  75th  Avenue, 
Landover,  MD  20785,  fax:  301-386- 
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5394.  The  stock  numbers  of  each 
manual  are:  PREP  Guidelines— USCX^ 
X0191:  the  Training  Reference— USCG- 
X0188.  Please  indicate  the  quantity 
when  ordering.  Quantities  are  limited  to 
10  pv  order. 

On  August  6-7, 1997,  the  USCG,  EPA, 
MMS,  and  OPS  conducted  a  public 
woriuhop  to  review  the  PREP.  The 
sununary  of  the  public  workshop  was 
mailed  to  all  the  participants,  The 
sununary  is  available  on  the  internet  at 
http://www/dot.gov/dotinfo/uscg/hq/g- 
m/gmhome/htm.  Although  numerous 
issues  were  discussed,  the  woricshop 
participants  suggested  the  federal 
agencies  not  revise  the  PREP 
(kiidelines,  August  1994.  The  woricshop 
participants  did  agree  that  the 
guidelines  should  be  reviewed  in  12-18 
months  diuing  another  pubhc 
workshop. 

Background  InfiDrmation 

The  Coast  Guard,  EPA,  RSPA  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  to  provide  guidelines 
fat  compliance  with  the  Oil  Pollution 


Act  of  1990  [OPA  90)  pollution  response 
exercise  requirements  (33  U.S.C. 
1321(j)).  OPA  90  requires  periodic 
unannoupced  drills.  See  33  U.S.C 
1321(j)(7).  However,  the  working  group 
(comprised  of  Coast  Guard,  EPA,  RSPA, 
MMS,  state  representatives,  and 
industry  representatives)  determined 
that  the  PREP  Guidelines  should  also 
include  annoimced  drills.  See  33  CFR 
1055(a)(5)  and  155.1060(c),  and  40  CFR 
112.  The  guiding  principles  for  PREP 
distingui^  between  internal  and 
external  exercises.  Internal  exercises  are 
conducted  within  the  plan  holder's 
organization.  External  exercises  extend 
beyond  the  plan  holder's  organization  to 
involve  other  members  of  the  response 
community.  External  exercises  are 
separated  into  two  categories:  (1)  Area 
exercises,  and  (2)  Government-initiated 
unannounced  exercises.  These  exercises 
are  designed  to  evaluate  the  entire 
response  mechanism  in  a  given  area  to 
ensure  adequate  pollution  response 
preparedness. 

Since  1994,  the  USCG,  EPA,  MMS, 
and  OPS  have  pubUshed  a  triennial 
schedule  of  Area  exercises.  In  short,  the 


Area  exercises  involve  the  entire 
response  commimity  (Federal.  State, 
local,  and  industry  participants)  and 
therefore,  require  more  extensive 
planning  than  other  oil  spill  response 
exercises.  The  PREP  Guidelines  describe 
all  of  these  exercises  in  more  detail. 
This  notice  announces  the  next  trieimial 
schedule  of  Area  Exercises.  Some 
exercises  are  scheduled  with  industry 
participants,  but  where  participants 
have  not  been  listed,  the  USCG  and  DPA 
request  volimteers. 

LP  a  company  wants  to  volunteer  for 
an  Area  exercise,  a  company 
representative  may  call  either  the  Coast 
Guard  or  EPA  On-Scene  Coordinator 
(OSC)  where  the  exercise  is  scheduled. 
Alternatively,  if  a  company  is  interested 
in  partidpatingjn  an  exercise  where 
Coast  Guard  is  the  OSC,  a  representative 
may  call  Ms.  Karen  Sahatjian  and  she 
can  fadUtate  scheduling  Uie  volunteer. 
Although  either  method  will  provide 
the  same  result,  contact  at  the  local 
level,  with  the  OSC,  is  preferred. 

The  following  is  the  revised  PREP 
schedule  for  calendar  years  1998, 1999, 
and  2000. 


Prep  Schedule  Government-Led  Area  Exercises 


Area 


Agency 


DaMQtr^ 


Participant 


19M 


Guam  Area  (MSO  Guam  OSC)  

San  Diego,  CA  Area  (MSO  San  Diego  OSC) 

McNgan  City  Area  (MSO  Morgan  City  OSC) 

EPA  Region  VII  Area  (EPA  OSC) 

Long  Island  Sound  Area  (COTP  Long  Island  Sound) 
Savannah  Area  (MSO  Savannah)  


LM3  North  Area,  (MSO  LA/LB  OSC)  

Boston  Area  (MSO  Boston  OSC)  

Providence  Area  (MSO  Providence  OSC) 

EPA  Region  VI  (EPA  OSC)  

BulMo,  NY  Area  (MSO  Buffalo  OSC)  

Virginia  Coastal  Area  (MSO  Hampton  Rds  OSC) 


2000 


North  Coast  Area  (MSO  San  Francisco  OSC)  

Florida  Panhandle  Area  (MSO  Mobile  OSC) 

Houston^Galveston  Area  (MSO  Houston  OSC) 

EPA  Region  IX  (EPA  OSC)  

Western  Lake  Erie  Area  (MSO  Toledo  OSC) 

NE  North  Carolina  Area  (MSO  Hampton  Roads  OSC) 


CG  

CG  

CGw/MMS 

EPA 

CG  

CG  

CGw/OPS 

CG  

CG  

EPA 

CG  

CG  

CG  

CG  

CG  

EPA 

CG  

CG  


2/10-12 
4/14-16 
6/3-6 
8/18-20 
9/23-24 
12/15-17 


Shell 
J&S 


2/8-12 

4/5-9 

6/7-11 

8/2-6 

9^20-24 

12/6-10 


2/7-11 
4/10-14 
6/12-16 
8/14-18 
9/18-22 
12/8-11 


Prep  Schedule— Industry-Led  Exercises 


Area 

New  York.  NY  Area  (COTP  NY  OSC) 

Southern  Coastal  NC  Area  (MSO  Wilmington  OSC) 

San  Frandsoo  Bay  &  Delta  Region  Area  (MSO  San  Francisco  OSC) 

Cieveiand.  OH  Area  (MSO  Oeveiand  OSC)  

EPA  Region  V  Area  (EPA  OSC) 

SauHe  Sle.  Marie,  Ml  Area  (COTP  Sairtte  Ste.  Marie  OSC) „.. 

South  Texas  Coastal  Zone  Area  (MSO  Corpus  Christi  OSC) 


Ind 


v 

v 

f(mtr) 
f(mtr) 

P 

f(mtr) 
f(mtr) 


Date/Qtr 


Lead 


OMICorp 


Petitions  ft 
P«titk>nsF 
Petitions  li 


summary:? 
provisions  { 
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Prep  Schedule— Industry-Led  Exercises— Continued 


Area 


Maryland  Coastal  ^ea  (COTP  Baltimore  OSC) „. 

SW  Lxxiisiana/SE  Texas  Area  (MSO  Port  Arthur  C^Q 

Puget  Sound  Ar^  (MSO  Puget  Sound) 

EPA  Region  I  Ar«i  (EPA  OSC)  „ 

LA/LB  South  Area  (MSO  LA/LB  OSC) 

Chicago  Area  (MSO  Chicago  OSC) 


■++■ 


Ind 


V  

V  _ 

( 

P 

V  

f(mtr) 


Oate/Qtr 


1M» 


Alabama/Mlssissjf)^  Area  (MSO  Mot)Ue  OSC) 

South  Florida  Areia  (MSO  Miami  OSC) 

Portland.  OR  Aretl(MSO  Portland  OSC)  

EPA  Region  VIII  (5PA  OSC)  „., 

Hawaii/Samoa  Area  (MSO  Honolulu  OSC)  

Central  Coast  Araa  (MSO  San  Francisco  OSC)  

Eastern  Wisconsin  Area  (MSO  Milwaukee  Area)  . 

EPA  Region  Oceania  Area  (EPA  OSC) 

Maine  &  New  Hairpshire  Area  (MSO  Portland  C^ 

EPA  Region  II  Araa  (EPA  Caribbean  OSC)  

Prince  WMiam  SoUind  Area  (MSO  Valdez  OSC) 

Western  Alaska  Area  (MSO  Anc^iorage  OSC) 

Tampa.  FL  Area  (MSO  Tampa  OSC) 


p. 
p. 

V. 

f(nonnitr). 


V. 

f(mtr). 
»(n 

V. 

Hnonmti) 
f 

V  

V  


2000 


Caribbean  Area  (WBO  San  Juan  OSC) 

EPA  Regnn  III  Arab  (EPA  OSC) „ 

Duluth-Supertor  A^  (MSO  Duluth  OSC)  

Jacksonville  Area  ^SO  Jacksonville  OSC)  „.. 

EPA  Regkm  IX  Oeaania  (EPA  OSC) „ 

New  Orleans  Area  (MSO  New  Orleans  OSC) 

Commonwealth  of  U.  Mariannas  Islands  Area  (MSO  Guam  OSQ 

EPA  Alaska  Area  (6PA  OSC) 

EPA  Region  IV  Area  (EPA  OSC) 

Detroit  Area  (MSO  Detroit  OSC) 

EPA  Region  IX  Area  (EPA  OSC) ...._ 

Southeast  Alaska  Area  (MSO  Juneau  OSC) . 

Philadelphia  Area  (MSO  Philadelphia  OSC) 

Charleston  Area  (MSO  Charleston  OSC) 

EPA  Regkm  11  (EPA  OSC) „ 


IP!i?^=  ^  (Jan-March);  2  (April-June);  3  (July-Sept);  4  (Oct-Oec) 
' Industry:  V- ' — ■^*-'- " — ^» — ■—- ■ - 


V  

t(nonmtr) 
f 

V  

f(nonmtr) 

P  •••- 

V  

f(nonmtr) 
f(nonmtr) 
f(mtr)  

P 

V  

f(mtr)  

f(mtr)  

f(nonmt^ 


-vesiai;  f(mtr)-marine  transportation-related  facility;  f(nonmtr)-nonmarine  transportatk>n-feiated  facility;  p-pipeUne. 


Dated:  Decembe^  23, 1997. 
JOMph  J.  Angdo.  | 

Acting  Assistant  dammandant  for  Marine 
Safety  and  Environmental  Protection. 
[Wk  Doc.  98-451  F^led  1-7-98;  8:45  am] 
HUMQ  OOOE  4eiO-l44« 


DEPARTMENT  OF  TRANSPORTATION 

FedefBl  Aviation  Administration 
[Summary  Notice  No.  PE-«7-e5] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

AQSICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  receiv^  and  of  dispositions 
of  prior  petitions.,  i 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simunary  of  certain 
petitions  seeking  relief  firom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  Notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  of  its  final  disposition. 

DMTES:  Comments  or  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  28, 1998. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 


200),  Petition  Docket  No. 

__.  800  Independence 

Avenue.  SW.,  Washington.  D.C  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS©faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  ip  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (A(X:-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW.. 
Washington.  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  8 11.27  of 
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Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  January  2, 
1998. 

Danald  P.  Byine, 
Assistant  Qiief  Counsel  for  Begulations. 

PetitioBS  for  Exemption 

Docket  No.:  29042. 

Petitioner:  Schwartz  Engineering 
Company. 

Relations  Affected:  25.807(d)(7). 

Description  of  Petition:  Schwartz 
Engineering  Company  requested  an 
exemption  from  the  requirements  of 
25.807(d)(7)  of  the  FAR  to  permit  a 
privately  owned,  executive  configured 
757-24^R,  S/N  28463.  N-757MA, 
carrying  41  passengers  and  a  crew  of  6 
to  have  more  than  60  feet  between  exit 
doors.  On  December  18, 1997,  a 
Temporary  Grant  of  Exemption  (No. 
6710)  vras  issued  to  Schwartz 
Engineering  from  these  requirenients. 
Comments  are  invited  on  making  this  a 
permanent  grant. 

Docket  No.:  29098. 

Petitioner:  American  Eagle  Airlines. 

Regulations  Affected:  25.562(c)(5). 

D^cription  of  Petition:  American 
Eagle  Airlines  requests  a  temporary 
partial  exemption  from  the  requirements 
of  14  CFR  §  25.562(c)(5)  for  the  Head 
Injury  Criteria  (HIC)  with  respect  to  the 
front  row  seats  and  the  emergency  row 
exit  seats  on  Embraer  EMB-145,  a 
rBgi<Hial  )et.  "^ 

DnpontkMis  of  Petitions 

Docket  No.:  2%94%. 

Petitioner.  Construcciones 
Aeronauticas,  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)(1),  Amendment  25-72. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certification  of 
the  CASA  C-295  airplane  using  Vc  at 
sea  level,  or  .85  Vc  at  8,000  ft., 
whichever  is  greater. 

Grant.  December  12. 1997.  Exemption 
No.  6708. 

Doclcet  No.:  25559. 

Petitioner:  Aerospace  Indxistries 
Associati<ni  of  America,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.182(a)  and  45.11(a). 

Description  of  Relief  Sought/ 
IXsposition:  To  permit  aircraft 
manufacturers  to  manufacture  aircraft 
for  the  use  in  operations  conducted 
under  14  CFR  part  121  or  part  127  or  for 
commuter  air  carrier  operations  (as 
defined  in  14  CFR  part  135  or  Special 
Federal  Aviation  Regulation  38-2)  and 
for  the  export  without  installing  an 
identification  plate  during  the 
pioductioD  phase  of  the  exterior  of  those 
aircraft. 


Grant,  December  23.  1997,  Exemption 
No.  4913E. 

Docket  No.:  21780. 

Petitioner:  Civil  Air  Patrol,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  members  of  Civil 
Air  Patrol  (CAP)  who  are  private  pilots 
to  continue  to  receive  reimbursement 
for  fuel,  oil,  and  maintenance  costs  that 
are  directly  related  to  the  performance 
of  official  CAP  missions. 

Denial,  December  12.  1997. 
Exemption  No.  67T1. 

Docket  No.:  29103. 

Petitioner:  ERA  Helicopter,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ERA  to  operate 
three  Sikorsky  Model  S-61N  (S-61) 
helicopters,  registration  N561EH,  Serial 
Number  61471,  Serial  Number  61808, 
and  Serial  Number  61257,  currently 
owned  by  ERA,  without  those  * 

heUcopters  being  equipped  with  an 
approved  digital  flight  data  recorder. 

Grant.  December  23, 1997.  Exemption 
No.  6712. 

Docket  No.:  28905. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Petroleiun 
Helicopters,  Inc.  (PHI),  to  place  two  Bell 
214ST  helicopters  (Registration  Nos. 
N59805  and  N59806,  Serial  Nos.  28141 
and  28140  respectively)  and  one  Bell 
412SP  helicopter  (Registration  No. 
N142PH,  Serial  No.  33150)  on  PHI's 
Operations  Specifications  and  to  operate 
those  aircraft  in  nonscheduled  part  135 
operations  until  August  18,  2001, 
without  a  digital  flight  data  recorder 
installed  in  each  of  those  aircraft. 

Grant.  December  24,  1997,  Exemption 
No.  6713. 

Docket  No.:  28855. 

Petitioner:  Offshore  Logistics,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Offshore  to 
operate  certain  multiengine,  turbine- 
powered  rotorcraft  with  seating 
configurations  of  10  to  19  seats, 
excluding  any  required  crewmember 
seat,  that  were  brought  onto  the  U.S. 
register  after,  or  were  registered  outside 
the  U.S.  and  added  to  Offshore's 
Operations  Specifications  after  August 
18, 1997,  without  an  approved  digital 
flight  data  recorder. 

Grant,  December  29, 1997,  Exemption 
No.  6714. 

Docket  No.:  28289. 


Petitioner:  Carver  Aero,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Carver  to  operate 
its  Piper  Aztec  (Registration  No. 
N561CA,  Serial  No.  27-7754005)  and  its 
Beechcraft  Queen  Air  (Registration  No. 
N566CA,  Serial  No.  LJ-184)  without  a 
TSO-C112  {Mode  S)  transponder 
installed. 

Grant,  December  29, 1997,  Exemption 
No.  6229A. 

[FR  Doc.  9&-453  Filed  1-7-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  192;  National 
Airspace  Review  Planning  and 
Analysis 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  the  Special 
Committee  192  meeting  to  be  held 
January  21-22, 1998,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  the 
FAA  Western-Pacific  Regional 
Headquarters,  1500  Aviation  Boulevard, 
Hawthorne,  CA  90261.  The  FAA  contact 
is  Ms.  Yvette  Evans,  at  (310)  725-6608 
(phone). 

The  agenda  will  be  as  follows:  January 
21:  (1)  Plenary  Session  (9:00-10:00 
a.m.):  (a)  Chairman's  Introductory 
Remarics;  (b)  Approval  of  Proposed 
Meeting  Agenda;  (c)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (2)  Report  from  Design  and 
Infivstructure  Work  Group:  (3)  Report 
from  Modeling  and  Measiuement  Woric 
Group:  (4)  Identify  Work  Group  Actions. 
January  22:  (5)  Plenary  Session  (9:00- 
9:30  a.m.):  Simmiarize  Work  Group 
Actions;  (6)  Split  Out  into  Work  Groups; 
(7)  Plenary  Session  (1:00-5:00  p.m.):  (a) 
Work  Group  Summation;  (b)  Develop 
and  Recommend  Interim  Product;  (c) 
Other  Business:  (d)  Set  Agenda  for  Next 
Meeting;  (e)  Data  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
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IHresmt  a  writtan  statement-to  the^ 
(xnomittee  ait  any  time. 

Issued  in  Washington.  DC.  on  December 
31, 1997, 

Make  L.  Petan. 

Designated  Officid^ 

[FR  Doc.  98^52  PUed  l-7-98i  8:45  am] 


DB>ARTMENT  «^F  TIUNSPORTATION 
F«dM«l  AvtatkM  AdminlstratkMi 

Notlc*  of  Intsntio  Rul»  on  Applicalioh 
to  bnpoM  and  Um  tho  RovwMM  From 
«  Pw— ngor  Fij^irty  Chargo  (PFC)  at 
Corpua  Ctiriati  Ifitamational  Airport, 
Corpua  Chriati.  Taxaa 

AOENCY:  Federal  Aviation 
Administration  |(FAA).  DOT. 
ACTION:  Notice  bf  intoit  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  inmose  and  use  the 
revenue  from  a  PFC  at  Corpus  Christ! 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  9, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copijeis  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division. 
Planning  and  PrOttamming  Branch. 
ASW-610D.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Bonnie 
Allin,  Director  of  Aviation,  at  the 
following  address}  Ms.  Bonnie  Allin, 
Director  of  Aviation,  City  of  Corpus 
^Christi,  1000  Int^ational  Drive. 
Corpus  Christi.  Tlaxas  78406-1801. 

Air  carriers  an(^  {foreign  air  carriers 
may  submit  copif^  of  the  written 
comments  previoiiisly  provided  to  the 
Airport  under  Se<:iion  158.23  of  part 
158. 

FOR  FURTHER  INFOflMATKM  CONTACT: 
Mr.  Ben  Guttery.  Federal  Aviation 
Administration,  Southwest  Region. 
Airports  Division^  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth.  Texas  76103-0610.  (817)  222- 
5614.  ^ 

The  application  pnay  be  reviewed  in 
person  at  this  same  location. 


SUPPiaeiTARYINPORMATfON:  Hie  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  applicaticm  to  impose 
and  use  the  revenue  frmn  a  PFC  at 
Coraus  Christi  International  Airport 
under  the  provisions  (rf  the  Aviation 
Safety  and  Capacity  Esqiansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
-  101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFK  part  158). 

On  December  15. 1997.  the  FAA 
determined  that  the  application  to 
compose  and  iise  the  revenue  frtun  a 
PFC  submitted  by  the  Airport  was 
substantially  complete  «vithin  the 
requirements  of  Section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  Uun  April  18. 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1. 1998. 

Proposed  charge  expiration  date: 
March  1,  2017. 

Total  estimated  PFC  revenue: 
$33,887,996.00. 

PFC  application  number:  98-02-C- 
00-CRP. 

Brief  description  of  proposed  projects: 

Projects  to  Impose  and  Use  PFCS 

1.  Lifting  Control  (EMCS) 

2.  ADA  Compliance/Safety 

Enhancement 

3.  Canopy  Expansion  and  Enhancement 

4.  Structural  Repair  to  Terminal 

Building 

5.  Land  Acquisition  Environmental 

Assessment 

6.  Airport  Planning  Studies 

7.  Runway  17-35  Rehabilitation 

8.  Runway  13-31  Repairs/Drainage 

9.  Landside  Roadway  System 

Reconstruction 

10.  Runway  13-31  Extension 

&ivironmental  Assessment 

11.  Airfield  Drainage  Improvements 

12.  Airfield  Equipment  Storage  Facility 

13.  Airfield  Lighting  Monitonng  and 

Control  System 

14.  Aircraft  Rescue  Firefighting  (ARFF) 

Improvements 

15.  Commercial  Apron  Rehabilitation 

16.  Commercial  Apron  Expansion 

17.  Access  Control  System  Replacement 

18.  Taxiway  G  Lighting  and  Paving  and 

West  GA  Apron 

19.  Taxiway  F  &ctension 

20.  Aircraft  Rescue  Vehicle 

21.  Vacuum  Sweeper 

22.  Passenger  Lift  Device 

23.  PFC  Program  Formulation  Costs 

24.  Environmental  Assessment 

(Stormwater) 

Proposed  class  or  classes  of  air 
carrien  to  be  exempted  from  collectins 
PFC's:  " 


FAR  part  135  air  charter  operators 
who  operate  aircraft  with  a  seating 
capacity  of  less  than  10  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Regi(m,  Airports  Division. 
Planning  and  Programming  Brandi. 
ASW-610D.  2801  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  persm  may.  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  (Corpus  Christi 
International  Airport. 

Issued  in  Fort  Worth.  Texas  on  December 
16, 1997. 

Naomi  L.  Somden. 

Manager,  Airports  Division. 

(FR  Doc.  98-454  Filed  1-7-98: 8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

Foraign  Languaga  and  Araa  Studiaa— 
U.S.  Studanta  and  Scholara;  Raquaat 
forPropoaaia 

ACTION:  Notice;  request  for  proposals. 


SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  AfEain 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  develop 
and  administer  programs  in  cooperation 
with  USL\  that  will  assist  U.S.  citizens 
who  are  graduate  students  and 
postdoctoral  scholars  and  who  have  a 
new  or  established  interest  in  North 
African.  Middle  Eastern  and  South 
Asian  studies.  Activities  permitted 
under  this  program  include  foreign 
language  training,  foreign  area  studies 
and  foreign  area  research  for  periods 
ranging  from  two  to  twenty-four  months 
abroad. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cidtural  Exchange  Act 
of  1961,  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Govenunent  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  coimtries  •  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests. 
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developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
dted  above  is  provided  through  the 
Near  and  Middle  East  Research  and 
Training  Act  (Pub.  L.  102-138,  Section 
228  as  amended  by  Pub.  L.  103-236, 
Section  233). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

For  the  purpose  of  this  program,  the 
geographic  area  refers  to  the  region 
consisting  of  countries  and  peoples 
covered  by  the  Bureau  of  Near  Eastern 
and  South  Asian  Affairs  of  the  U.S. 
Department  of  State  as  of  October,  1991, 
and  Turkey. 

Current  eligible  locales  for  overseas 
research  are:  Mauritania,  Morocco. 
Tunisia,  Egypt,  Israel,  the  West  Bank 
and  Gaza,  Jordan,  Syria,  Tiirkey,  Saudi 
Arabia,  Kuwait,  United  Arab  Emirates, 
Bahrain,  Oman,  Oatar,  Yemen,  Ij^stan, 
India,  Sri  Lanka,  Bangladesh  and  Nepal. 

Individual  NMERTA  grantees  are 
required  to  provide  proof  of  insurance 
to  the  grant-making  organizations  before 
fellowship  funds  can  be  released.  Health 
and  accident,  MEISiVAC  and 
repatriation  insurance  is  strongly 
recommended. 

Announcement  Title  and  Number 

All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  annual  NMERTA  open 
competition.  The  announcement 
niunber  E/AEN-98-01.  Please  refer  to 
title  and  number  in  all  correspondence 
or  telephone  calls  to  USIA. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday,  March 
6, 1998.  Faxed  documents  will  not  be 
accepted,  nor  will  docimients 
postmarked  March  6, 1998  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
Grants  should  begin  no  earlier  than 
September  1, 1998  and  no  later  than 
September  30, 1998  and  end  no  later 
than  24  months  thereafter. 
FOf  FURTHER  INFORMATION  CONTACT: 
Patricia  Spann  or  John  Sedlins  in  the 
Academic  Exchange  Program  Division, 
North  Africa,  Middle  East  and  South 
Asia  branch,  E/AEN,  Room  212,  U.S. 
Information  Agency,  301  4th  Street, 


S.W..  Washington,  D.C.  20547, 
telephone  number  (202)  619-5368,  fax 
number  (202)  205-2466.  Internet 
address  PSPANNOUSIA.GOV  or 
JSEDLINS@USIA.GOV  to  request  a 
SoUcitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
Via  Internet.  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps/.  Please  read  all 
information  before  beginning  to 
download. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand.  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Table  of  Contents"  of  available 
docimients  when  first  entering  the 
system.  This  will  provide  order 
numbers  for  items  pertaining  to  this 
request  for  proposals. 

Please  specify  USIA  Program 
Assistant  Patricia  Spann  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadUne  has 
passed.  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions.  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  7  copies  of 
the  applicatidn  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEN-98- 
01— Annual  NMERTA  Open 
Competition,  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street,  S.W.,  Washineton.  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines.  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 


sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

8UPPt.EMENTARY  INFORMATION: 

Ovenriew 

Pursuant  to  the  Agency's  authorizing 
legislation  Cthe  Fulbright-Hays  Act, 
PubUc  Law  87-256),  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  poUtical, 
social  and  cultural  life. 

Support  is  offered  in  two  categories. 
Organizations  may  address  one  or  both 
categories,  but  must  submit  a  separate 
proposal  for  each  category.  Special 
emphasis  will  be  given  to  the  social 
sciences  and  humanities. 

Category  A;  Pre-doctoral  Students 

Organizations  that  are  awarded 
funding  shall  solicit  and  receive 
applications  from  U.S.-citizen,  graduate 
students  nationwide  who  seek  to 
conduct  overseas  study  and  research  in 
the  eligible  locales  listed  above.  Eligible 
fields  of  study  and  research  shall  be 
open  to  students  of  all  disciplines  with 
a  new  or  established  interest  in  topics 
requiring  study  or  research  in  the 
geographic  area(s).  Eligibility  shall  be 
restricted  to  applicants  who  have  a 
baccalaureate  degree  and  who  are 
already  enrolled  in  graduate-level 
academic  programs. 

Category  B;  Postdoctoral  Scholars 

Organizations  that  are  awarded 
funding  shall  solicit  and  receive 
applications  from  U.S.-citizen. 
postdoctoral  scholars  nationwide  who 
seek  to  conduct  overseas  study  and 
research  in  the  eligible  locales  listed 
above.  Eligible  fields  of  study  and 
research  shall  be  open  to  scholars  of  all 
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disciplines  with  a  new  or  established 
interest  in  topics  requiring  study  or 
research  in  th0  geographic  area(s). 
EUgibility  shall  be  restricted  to 
applicants  whbi  have  a  Ph.D.  and  who 
have  college  (^luniversity  teaching 
experience.       | 

In  preparinel  n  proposal,  organizations 
should  addres^lthe  subjects  of  program 
design  and  scoMuling.  as  well  as 
program  adminlstration.^t  a  minimum, 
a  successful  proposal  should  clearly 
cover  publicity]  selection  process, 
orientation  forl^tarticipants.  and 
logistical  and  KheduUng  measures.  A 
basic  plan  for  post-program  follow-up 
and  evaluatioq  $hould  also  be  included. 
In  keeping  with!  the  Government 
Performance  and  Results  Act  of  1993. 
proposals  should  emphasize  how 
grahtee  organi^tions  will  evaluate  the 
effectiveness,  economy  and  efBciency  of 
their  programs*  Cost-sharing  will  be 
used  in  the  review  process  as  one 
measure.  The  proposal  must  be 
t3rpewritten,  dditble<spaced  and  may  not 
exceed  twenty  [tO)  pages  including 
budget  attachiil«nts. 

The  OfBce  of  Academic  Exchanges 
strongly  recommends  that  applicants 
consult  with  iuM.  country  USIS  posts 
prior  to  submitting  proposals. 

Proposed  budget:  Awards  will  not 
exceed  $200,000.  Awards  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60.(M0. 

Applicants  njust  submit  a 
comprehensive;  line-item  budget  based 
on  the  specific  guidance  in  the 
SoUcitation  Paokage  for  the  entire 
program.  There  must  be  a  summary 
bu(^et  as  well  a^  break-down  reflecting 
both  the  administrative  budget  and  the 
program  budget  For  better 
understanding  of  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location.  1 0r  activity  in  order  to 
facilitate  USIA  d^sions  on  funding. 

Budget  guidelkhes  apply  to  proposals 
submitted  in  both  Category  A  and  B 
described  above. 

Allowable  costs  for  the  program 
include  the  folldi^ing: 

(1)  round-trip  jihtemational  travel  via 
an  American  flag|carrier: 

(2)  domestic  tidvel; 

(3)  maintenance  and  per  diem; 

(4)  academic  p^ram  costs  (e.g.  book 
allowance); 

(5)  orientation!  <^sts; 

(6)  cuhural  enrichment  costs  (e.g. 
admissions,  tickeis.  etc.); 

(7)  U.S.-based  administration  costs 
(e.g.  advertisemeint.  recruitment  and 
selection  costs) 


Please  refer  to  the  Solicitation 
Package  (the  Proposal  Submission 
Instructions  or  PSI)  for  complete  budget 
guidelines  and  formatting  instructions. 

Administrative  costs  are  not  to  exceed 
20percent  of  the  reouested  budget. 

Competition  for  UiSIA  funding 
support  is  keen.  Cost-sharing  at  a 
minimiun  of  25  percent  of  the  total 
project  cost  is  strongly  encouraged. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  s^ted  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  USIA  Office  of  Academic  Programs. 
as  well  as  by  the  USIA  Office  of  North 
African.  Near  Eastern,  and  South  Asian 
Affairs  and  the  USIA  post(s)  overseas, 
where  appropriate.  Proposals  may  be 
reviewed  by  the  Office  of  the  General 
Counsel.or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  AfEsin.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning/Ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

3.  Multipher  effective/impact: 
Proposed  programs  should  strengthen 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  subistantive  support 
of  the  Bureau's  policy  on  diveraity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 


(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-on  activities). 

5.  Institutional  Capacity/Reputation/ 
Ability:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA- 

supported  programs  are  not  isolated 
events. 

7.  ftt)/ert  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  siuvey  questionnaire  or  other 
technioue  plus  description  of  a 
methodolo^  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  com{>onent  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

9.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubUshed 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
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needs  of  the  program  and  the 
availability  of  fimds.  Organizations  will 
be  expected  to  cooperate  with  USIA  in 
evaluating  their  programs  imder  the 
principles  of  the  Government 
Performance  and  Results  Act  of  1993, 
which  requires  federal  agencies  to 
measure  and  report  on  the  results  of 
their  programs  and  activities. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 
Awards  made  will  be  subject  to  periodic 
reporting  and  evaluation  requirements. 

Dated:  January  5, 1998. 
Robert  L.  Earle, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 
[FR  Doc.  98-473  Filed  1-7-98;  8:45  am) 

MLUNQ  OOOE  taSO-OI-M 


UNTTED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 


DATE/TIME:  Thursday,  January  22, 1998, 
9:00  a.m.-5:30  p.m. 

LOCATION:  1550  M.  Street,  NW..  M  Street 
Lobby  Conference  Room,  Washington, 
DC  20005. 

STATUS:  Open  Session — ^Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

agenda:  January  1998  Board  Meeting; 
Approval  of  Minutes  of  the  Eight-second 
Meeting  (September  18, 1997)  of  the 
Board  of  E)irec|prs;  Chairman's  Report; 
President's  Report;  Committee  Reports; 
Review  of  Unsolicited  Grant 
AppUcations;  Selection  of  1999  Essay 
Contest  Topic;  Space  Plans;  Other 
General  Issues. 

contact:  Dr.  Sheryl  Brown,  Director, 
OfHce  of  Communications,  Telephone: 
(202) 457-1700. 

Dated:  January  5, 1998. 
Charles  E.  Nekon,  '^ 

Vice  President  for  Management  and  Finance, 

United  States  Institute  of  Peace. 

(FR  Doc.  98-528  Filed  1-6-98;  10:03  am] 
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UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Finding  of 
No  Significant  Impact  for  the 
Reconstruction  of  the  Kamas  State 
Fish  Hatchery 

AGENCY:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission). 

ACTION:  Notice  of  AvailabiUty  of  the 
Finding  of  No  Significant  Impact 
(FONSI). 

summary:  On  December  30, 1997, 
Michael  C.  Weland,  Executive  Director 
of  the  Utah  Reclamation  Mitigation  and 
Conservation  Commission  signed  the 
Finding  of  No  Significant  Impact 
(FONSI)  which  documents  the  decision 
to  fund  reconstruction  of  the  Kamas 
State  Fish  Hatchery  in  Summit  County, 
Utah.  The  hatchery  will  be 
reconstructed  near  the  city  of  Kamas  as 
a  fish,  wildlife  and  recreation  feature  of 
the  Bonneville  Unit  of  the  Central  Utah 
Project.  The  Mitigation  Commission  and 
the  Utah  Division  of  Wildlife  Resources 
documented  the  environmental  effects 
of  reconstructing  the  hatchery  in  an 
environmental  assessment  (EA).  The 
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Draft  EA  was  developed  with  pubUc 
input  and  the  Final  EA  refined  based 
upon  public  comment.  The  Commission 
has  fouind  the  EA  adequate  for  its 
decision  to  fund  the  reconstruction  of 
the  Proposed  Action  and  has  issued  its 
FONSI  in  accordance  with  the 
Commission's  INEPA  Rule  (43  CFR  Part 
10010.20).       j 

The  hatchefy  and  associated  features 
to  be  reconstri^ed  are  supported  by  the 
1994  Fish  Ha<(ihery  Production  Plan  and 
its  EA  and  FQNSI  (1995)  and  by  the 
1997  Draft  EA  bn  the  revised  Fish 
Hatchery  Production  Plan,  prepared  in 
accordance  with  and  in  fulfiUment  of 
the  Central  Utah  Project  Completion  Act 
of  1992  (Titles  JI  through  VI  of  Pubhc 
Law  102-575J.| 

Funding  th^tUtah  Division  of  Wildlife 
Resoiu-ces  to  ij^construct  the  Kamas 
State  Fish  Hatjdhery  initiates  meeting  the 
sport  fish  recrBotion  and  native  fish 
recovery  and  Conservation  needs 
identified  in  tne  Fish  Hatchery 
Production  Plan  and  does  so  in  the  least 
environmentally  damaging  manner.  Of 
the  alternatives  analyzed  under  the  EA, 
the  Preferred  Alternative,  which  this 
decision  implements,  enhances 
wetlands,  redikces  fish  disease  risks, 
increases  educational  opportimities, 
decreases  effluent  total  suspended 


solids  and  increases  employee  and 
visitor  safety. 

The  Fish  and  Wildlife  planning  aid 
letter  issued  under  the  authority  of  the 
Fish  and  WildUfe  Coordination  Act  (48 
Stat.  401;  as  amended.  16  U.S.C.  661  et 
seq.)  stated  that  the  Fish  and  Wildfife 
Service  supported  the  Preferred 
Alternative  as  it  "will  increase  fish 
production,  while  having  little 
environmental  impact . . .".  Informal 
consultation  with  the  U.S.  Fish  and 
WildUfe  Service  indicated  that  no 
threatened  or  endangered  species  are 
known  to  inhabit  the  hatchery  site. 
Although  a  small  area  of  wetlands  will 
be  impacted  by  construction, 
incorporation  of  enhancement  measures 
(including  restoration  of  a  water  source 
to  historic  wetlands)  compensates  for 
these  impacts.  None  of  the 
environmental  impacts  of  this  action  are 
considered  significant  or  highly 
controversial.  Certain  structures  quahfy 
for  listing  in  the  National  Register  of 
Historic  Places.  These  structures  (e.g.. 
residence,  shed)  lack  structural  integrity 
and  no  longer  play  a  useful  role  in  the 
hatchery  operations.  They  will  be 
demolished  to  allow  for  the  improved 
facilities.  State  and  historic  preservation 
laws  require  consultation  with  historic 
preservation  officials  prior  to 
demolition.  This  process  has  been 


initiated  and  qualifying  structures  have 
been  dociunented  with  a  series  of 
photographs  and/or  schematic 
drawings.  This  will  ensure  that  the 
historic  value  of  these  structures  is 
retained  after  construction. 

The  action  is  related  to  other  potential 
future  actions,  specifically  the 
improvement  or  construction  of  other 
State,  Federal  or  Tribal  fish  hatcheries. 
The  future  construction  projects  will 
require  separate  NEPA  compliance.  The 
programmatic  perspective  has  been 
considered  in  a  separate  NEPA 
document  addressing  fish  hatchery 
improvement  throughout  the  State. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  FONSI.  of  the  Final  EA, 
or  additional  information  on  matters 
related  to  this  Federal  Register  notice    - 
can  be  obtained  at  the  address  and 
telephone  number  below:  Ms.  Maureen 
Wilson.  Project  Coordinator,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  102  West 
500  South,  Suite  315  Salt  Lake  City.  UT 
84101  Telephone:  (801)  524-3146. 

Dated:  December  31, 1997. 
Michael  C.  WeUnd. 
Executive  Director,  Utah  Reclamation 
Mitigation  and  Conservation  Commission. 
(FR  Doc.  98-447  Filed  1-7-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adtninistration 

29  CFR  Parts  1910  and  1926 
(Docket  No.  H-049] 
RIN  1218-AA05 

Reapiratory  Protection 

AQBCY:  Occupational  Safety  and  Health 

Administration  (OSHA).  Department  of 

Labor. 

action:  Final  rule:  Request  for  comment 

on  paperwork  requirements. 

SUMMARY:  This  final  standard,  which 
replaces  the  respiratory  protection 
standards  adopted  by  OSHA  in  1971  (29 
CFR  1910.134  and  29  CFR  1926.103), 
applies  to  general  industry, 
construction,  shipyard,  longshoring,  and 
marine  terminal  workplaces.  The 
standard  requires  employers  to  establish 
at  maintain  a  respiratory  protection 
program  to  protect  their  respirator- 
wearing  employees.  The  standard 
contains  requirements  for  program 
administration;  worksite-specific 
procedures;  respirator  selection; 
employee  training;  fit  testing;  medical 
evaluation;  respirator  use;  respirator 
cleaning,  maintenance,  and  repair;  and 
other  provisions.  The  final  standard  also 
simpUfies  respirator  requirements  for 
employers  by  deleting  respiratory 
provisions  in  other  OSHA  health 
standards  that  duplicate  those  in  the 
final  standard  and  revising  other 
respirator-related  provisions  to  make 
them  consistent.  In  addition,  the 
standard  addresses  the  use  of  respirators 
in  Immediately  Dangerous  to  Life  or 
Health  (IDLH)  atmospheres,  including 
interior  structural  firefighting.  During 
interior  structural  firefighting  (an  IDLH 
atmosphere  by  definition],  self- 
contained  breathing  apparatus  is 
required,  and  two  firefighters  must  be 
on  standby  to  provide  assistance  or 
perform  rescue  when  two  firefighters  are 
inside  the  burning  building. 
Based  on  the  record  in  this 
rulemaking  and  the  Agency's  own 
experience  in  enforcing  its  prior 
respiratory  protection  standards,  OSHA 
has  concluded  that  compliance  with  the 
final  rule  will  assist  employers  in 
protecting  the  health  of  employees 
exposed  in  the  covirse  of  their  work  to 
airborne  contaminants,  physical 
hazards,  and  biological  agents,  and  that 
the  standard  is  therefore  necessary  and 
appropriate.  The  final  respiratory 
protection  standard  covers  an  estimated 
5  million  respirator  wearers  working  in 
an  estimated  1.3  million  workplaces  in 


the  covered  sectors.  OSHA's  benefits 
analysis  predicts  that  the  standard  will 
prevent  many  deaths  and  illnesses 
among  respirator-wearing  employees 
every  year  by  protecting  them  firom 
exposure  to  acute  and  chronic  health 
hazards.  OSHA  estimates  that 
compliance  with  this  standard  will  avert 
hundreds  of  deaths  and  thousands  of 
illnesses  annually.  The  annual  costs  of 
the  standard  are  estimated  to  be  $111 
million,  or  an  average  of  $22  per 
covered  employee  per  year. 

DATES:  The  final  rule  becomes  efiiective 
April  8, 1998. 

Compliance:  Start-up  dates  for 
specific  provisions  are  set  forth  in 
§  1910.134(n)  of  the  regulatory  text. 
However,  until  the  Department  of  Labor 
publishes  in  the  Federal  Register  the 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  (QMB), 
afiected  parties  are  not  required  to 
comply  with  the  new  or  revised 
information  collection  requirements 
contained  in  the  following  paragraphs: 
§  1910.134(c)  written  procedures  for 
selecting  respirators,  medical 
evaluations,  fit  testing,  use  of       ^   - 
respirators,  maintaining  respirators, 
training,  and  periodically  evaluating  the 
effectiveness  of  the  program;  (e)(3)-{6) 
medical  questionnaire,  examination, 
and  information  for  the  physician  or 
other  licensed  health  care  professional 
(PLHCP);  (f)(1)  fit  testing;  (i)(4)  tagging 
sorbent  beds  and  filters;  and  (m)(l)-(2) 
and  (4)  recordkeeping.  PubUcation  of 
the  control  numbers  notifies  the  pubUc 
that  the  0MB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995.  Although  afiiected  parties  will  not 
have  to  comply  with  the  revised 
standard's  information  collection 
requirements  until  these  have  been 
approved  by  OMB,  they  must  comply 
with  those  requirements  of  29  CFR 
1910.134  (OSHA's  existing  respirator 
protection  standard)  that  have  already 
been  approved  by  the  OMB  under  the 
Paperwork  Reduction  Act.  Approved 
requirements  include  the  written 
program,  emergency-use  respirator 
certification  records,  and  emergency-use 
respirator  compartment  marking. 

Comments:  Interested  parties  may 
submit  comments  on  the  information 
collection  requirements  for  this 
standard  until  March  9, 1998. 

ADDRESSES:  In  compUance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
the  Associate  Solicitor  for  Occupational 
Safety  and  Health,  Office  of  the 
Sohcitor,  Room  S-4004.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 


as  the  recipient  of  petitions  for  review 
of  the  standard. 

Comments  on  the  information 
collection  requirements  of  this  final  rule 
(see  SUPPLEMENTARY  INFORMATION)  are  to 
be  submitted  to  the  Docket  Office, 
Docket  No.  ICR  97-5,  U.S.  Department 
of  Labor,  Room  N-2625.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  telephone 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Adrian  Corsey  at  (202)  21&- 
7075.  For  electronic  copies  of  the 
Respiratory  Protection  Final  Standard 
and  the  Information  Collegtion  Request, 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  OSHA 
Office  of  PubUc  Affairs,  Room  N-3647, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210;  Telephone 
(202)  219-8148.  For  additional  copies  of 
this  regulation  contact:  OSHA,  Office  of 
PubUcations,  U.S.  Department  of  Labor, 
Room  N-3101,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210; 
Telephone  (202)  219-4667. 

SUPPLEMBITARY  INFORMATION: 

1.  Collection  of  Information:  Request 
for  Comment 

This  final  Respiratory  Protection 
standard  contains  information 
collection  requirements  that  are  subject 
to  review  by  OMB  imder  the  Paperwoik 
Reduction  Act  of  1995  (PRA95).  44 
U.S.C.  3501  et  seq.  (see  also  5  CFR 
1320).  PRA95  defines  collection  of 
information  to  mean,  "the  obtaining, 
causing  to  be  obtained,  soliciting,  or 
requiring  the  disclosure  to  third  parties 
or  the  public  of  facts  or  opinions  by  or 
for  an  agency  regardless  of  form  or 
format."  (44  U.S.C.  §  3502(3)(A)) 

The  title,  the  need  for  and  proposed 
use  of  the  information,  a  summary  of  the 
collections  of  information,  description 
of  the  respondents,  and  frequency  of 
response  required  to  implement  the 
required  information  collection  are 
described  below  with  an  estimate  of  the 
annual  cost  and  reporting  burden  (as 
required  by  5  CFR  1320.5  (a)(l)(iv)  and 
§  1320.8  (d)(2)).  Included  in  the  estimate 
is  the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
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OSHA  invite^i  comments  on  whether 
the  proposed  collection  of  information: 

•  Ensures  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tibie 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Estimates  lihe  projected  hurden 
acciUBtely,  including  whether  the 
methodology  and  assumptions  used  are 
valid; 

•  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 


collection  tedmiques  cv  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Title:  Respiratory  Protection,  29  CFR 
1910.134. 

Description:  The  final  Respiratory 
Protection  standard  is  an  occupational 
health  standard  that  will  minimize 
occupational  exposiue  to  toxic 
substances.  The  standard's  information 
collection  requirements  are  essential 
components  diat  will  protect  employees 
from  occupational  exposiire  to  these 
toxins.  The  information  will  be  used  by 
employers  and  employees  to  implement 
the  protection  required  by  the  standard. 
OSHA  will  use  some  of  the  information 
to  determine  compliance  with  the 
standard. 


Respondents:  The  total  number  of 
re^ondents  for  the  first  year  is 
1,300,000,  and  for  the  second  year 
1,430.000  (1,300,000  (1st  year)  plus  10% 
(130,000)). 

Average  Time  Per  Response:  2.21 
houis  (this  is  the  result  of  dividing  the 
total  niunber  of  responses  (19,767,461) 
by  the  total  niunber  of  burden  hours 
(8,926,558)). 

Average  Time  Per  Firm:  6.87  hours 
(this  represents  the  average  time  a  firm 
would  need  to  comply  with  all  of  the 
information  collection  provisions, 
including  the  written  respiratory 
protection  program.  This  is  a  result  of 
dividing  the  total  niunber  of  burden 
hours  (8,926,558)  by  the  total  number  of 
firms  (1,300,000)). 


Summary  of  the  Collections  of  Information 


Information  collection 
requifement 


Respiratory       Pwection       Program 
1910.134(c). 


Questionnaire 
1910.134(e)(3). 


Administration 


No.  of 

responses 

(Vrl) 


1,274.000 
127,400 


5,000.000 


Medical  Examinations  1910.134(e)(4) 


Information     ProVJded     to     PLHCP 
191 0,1 34(e)(5) 

Fit  Testing  1910.iy4(f)(1) 


Emergency-Use    f^espirator    Marking 
1910.134(h)(2)(iO(B). 


1.150,000 


1,150,000 
4.335.000 


No.  of 
responses 
lVr2) 


26,000 


2,600 


575.000 


287,500 


287.500 


4,335,000 


Frequency  of  re- 
sponse 


260,000 


All  Existing  Firms 
to  Update  Exist- 
ing Program. 

Initially  for  New 
Employers. 

Updates  (Every  5 
Years). 


All  Employees  Will 
Receive  In  the 
First  Year. 

50%  of  those  Re- 
ceiving Exams 
Will  Receive 
Follow-up  Ques- 
tionnaires. 

23%  of  the  Exist- 
ing Employees. 

2nd  &  Recurring 
Yrs— 25%  of  the 
23%  would  re- 
ceive Follow-up 
Exams. 

Dependent  on  the 
Number  of 
Exams. 

346,800  Employ- 
ees to  Receive 
Quantitative  Fit 
Tests. 

799,640  Employ- 
ees to  Receive 
Qualitative  Fit 
Tosts 

3,188,560  Employ- 
ees to  Receive 
In-House  Fit 
Tests. 

4,335,000  Total 
Employees. 

Only  New  Employ- 
ers E. 

xisting  Employers 
Have  Already 
Complied  (Old 
Requirement). 


Time  per 
response 


2  Hours  for  Small 
Firms;  4  Hours 
for  Large  Firms. 

8  Hours  to  De- 
velop. 

30  Minutes  for 
Small  Firms;  1 
Hour  for  Large 
Firms. 

15  Minutes  for 
Employees  to 
Complete. 


Total  1st  year 
burden 


2,652.000 


AM  Medical  Exams 
will  Take  1.5 
Hours  to  Com- 
plete which  in- 
cludes travel 
time. 

15  Minutes  for 
Each  Employee. 

30  Minutes  for 
Emptoyees  to 
be  Fitted  (Quan- 
titative and 
Qualitative  Fit 
Testing). 

30  Additional  Min- 
utes for  Employ- 
ers to  Conduct 
(Only  for  In- 
House  Fit  Test- 
ing). 


5  Minutes  per 
Emergency-Use 
Respirator. 


740.000 


1,021,200 


170,200 
3,780.140 


Estimated 

cost 
(1st  year) 


$60,916,440 


$13,593,800 


$18,759,444 


$2,358,972 
$76,813,315 


SO 
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Summary  of  the  Cooections  of  Information— Continued 

information  collection 
requirement 

^4o.of 
responses 

(yTi) 

No.  Of 

responses 

{Yr2) 

Frequency  of  re- 
sponse 

Time  per 
response 

Total  1st  year 
burden 

Estimated 

cost 
(1st  year) 

Emergency-Use     Respirator     Certifi- 

671.880 

67.200 

Cunwitly.  27.995 

Assuming  2  Per 

114,220 

$2,098,221 

cation  1910.134(h)(3)Civ)(A)&(B). 

Employers 

Employer  10 

Using  Emer- 
gency-Use Res- 
pirators (1st 
Year). 
2nd  Year .  1st 
Year  Employers 

Minutes  (Total 
Time  Per 
Month). 

• 

•"• 

• 

plus  10%. 

Certificate  of  Analysis  of  Cylinders 

0 

0 

All  Existing  and 

Provided  by  Sup- 

0 

SO 

1910.134(i)(4)(i)(B). 

9 

New  Emptoyers. 

plier,  therefore 
no  burden  irv 
curred. 

Sorbent        Beds        and        Filters 

74,181 

74,181 

Currently.  24.727 

3  Changes  Per 

5.934 

$109,008 

1910.134(i)(4)(iii)(B). 

Compressors  in 
Use. 

Year,  assuming 
5  minutes  per 
change. 

Medical  Records  1910.134(m)(1)  

1.150.000 

287,500 

Dependent  on  ttie 
Number  of 
Exams. 

5  Minutes  Per  Em- 
ployee Exam- 
ined. 

54.464 

$754,871 

Fit  Testing  Records  1910.134(m)(2) .... 

4,335,000 

4.335,000 

Dependent  on  the 
Number  of  Fit 
Tests. 

5  Minutes  Per  Fft 
Test. 

348.400 

$4,828,824 

Employee  Access  1910.134(m)(4)  

500,000 

500.000 

10%  of  the  Total 
Number  of  Em- 
ployees. 

5  Minutes  per  Re- 
quest. 

40.000 

$554,400 

Totals  

19,767,461 

11.037.481 

8.926.558 

$180,787,295 

Marginal  Differences  in  Burden  Hours  and  Costs  (I.E.,  Between  the  Existing  and  Revised  Standards) 


Information  collection 
requirement 


Current  0MB 
inventory  ex- 
isting 
1910.134 


Adjustment  (to 
1st  year  only) 


1st  yr.  txjrden 

revised 

1910.134 


Estimated  cost 


2nd  &  recur- 
ring yr.  burden 
revised 
1910.134 


Estimated  cost 


Respiratory  Protection  Program  

Questionnaire  Administration 

Medical  Examinations  

Information  Provided  to  PLHCP  

Fit  Testing  

Emergency-Use  Respirator  Maildng 

Emergency-Use  Respirator  Certification  .. 

Certificate  of  Analysis  of  Cylinders 

Sort)ent  Beds  and  Filters 

Medical  Records  

-Fit  Testing  Records 

EmF>foyee  Access  

Hour    Kept    In    Inventory    for    Revised 
1910.134 


395.489 


433 
785.842 


2.256,511 

740,000 

1,021,200 

170,200 

3,^80,140 

-433 

-671,622 

0 

5,934 

54,464 

348.400 

40,000 

-1 


2,652.000 

740,000 

1,021,200 

170,200 

3,780,140 

0 

114,220 

0 

5,934 

54,464 

348,400 

40,000 


$60,916,440 

$13,593,800 

$18,759,444 

$2,358,972 

$76,813,315 

$0 

$2,098,221 

$0 

$109,008 

$754,871 

$4,828,824 

$554,400 

$0 


1,570,400 

85,100 

255,300 

42,550 

3,780,140 

448 

11.424 

0 

5,934 

13,616 

348,400 

40.000 


$36,072,088 

$1.56337 

$4,689,861 

$589,743 

$76,813,315 

$8,230 

$209,859 

$0 

$109,008 

$188,718 

$4,828,824 

$554,400 

$0 


Totals 


1.181.765 


7.744.793 


8,926,558 


$180,787,295 


6,153.312 


$125,627,333 


Under  the  column  for  "Current  OMB  Inventory,"  dashes  denote  burdens  that  were  not  taken  for  the  Existing  Respiratory  Protection  Standard, 
but  are  counted  In  the  Revised  Respiratory  Protection  Standard.  Both  Medical  Examinations  and  Fit  Testing  are  required  by  the  existing  stand- 
ard; however,  because  these  requirements  are  not  accompanied  by  a  recordkeeping  requirement,  no  burden  was  taken.  In  the  revisied  standard, 
recordkeeping  Is  required  tor  these  provisions,  and  thus  burden  Is  counted  tor  these  provisions. 


Interested  parties  are  requested  to 
send  comments  regarding  this 
information  collection  to  the  OSHA 
Docket  Office.  Docket  No.  ICK  97-5  . 
U.S.  Department  of  Labor,  Room  N- 
2625,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  by  facsimile  to 
(202) 219-5046. 


Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
final  information  collection  request; 
they  will  also  become  a  matter  of  public 
record. 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  OSHA 


Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Adrian  Corsey  at  (202)  219- 
7075.  Electronic  copies  of  the 
Respiratory  Protection  Final  information 
collection  request  are  available  on  the 
OSHA  WebPage  on  the  internet  at  http.7 
/www.osha.gov/  under  Standards. 
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2.  FederaUsm 

This  final  st|^dard  has  been  reviewed 
in  accordance  With  Executive  drder 
12612  (52  FR  41685.  October  30. 1987). 
regarding  FederaUsm.  This  Order 
requires  that  agencies,  to  the  extent 
possible.  refraUi  from  limiting  state 
poUcy  option^,  consult  with  states  prior 
to  taking  any  ii:tions  which  would 
restrict  state  policy  options,  and  take 
such  actions  Only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  ptv>blem  of  national  scope. 
The  Order  proiwides  for  preemption  of 
state  law  only  iijf  there  is  a  clear 
G>ngressional  bitent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  Mctent  possible. 

Section  18  o|f|the  Occupational  Safety 
and  Health  Adt  (OSH  Act)  expresses 
Congress'  clear  [intent  to  preempt  state 
laws  relating  t<>i  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act.  a  stak^  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  sudi 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
Where  such  standards  are  appUcable  to 
products  distributed  or  used  in 
interstate  comifiierce.  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  coittpelling  local  conditions 
(see  OSH  Act.  Section  18(c)). 

The  final  Federal  standard  on 
respiratory  protection  addresses  hazards 
which  are  not  unique  to  any  one  state 
or  region  of  the  coiptry.  Nonetheless, 
states  with  occiipational  safety  and 
health  plans  approved  imder  Section  18 
of  the  OSH  Act  will  be  able  to  develop 
their  own  state  standards  to  deal  with 
any  special  problems  which  might  be 
encountered  inia  particular  state. 
Moreover,  because  this  standard  is 
written  in  gene|il.  performance-oriented 
terms,  there  is  <;6nsiderable  flexibility 
for  state  plans  to  require,  and  for 
affected  employers  to  use,  methods  of 
compliance  wh|di  are  appropriate  to  the 
working  conditions  covered  by  the 
standard.  I 

In  brief,  this  ^1  standard  addresses 
a  clear  national  problem  related  to 
occupational  saffety  and  health  in 
general  industry^  construction,  and 
maritime  employment.  Those  states 
which  have  elected  to  participate  under 
Section  18  of  the  OSH  Act  are  not 
preempted  by  this  standard,  and  will  be 
able  to  address  any  special  conditions 
within  the  framework  of  the  Federal  Act 


while  ensuring  that  the  state  standards 
are  at  least  as  efiiective  as  that  standard. 

3.  State  Plans 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  pubUcation  date  of  a  final 
standard.  These  25  states  are:  Alaska, 
Arizona,  Cahfomia,  Connecticut,  New 
York  (for  state  and  local  government 
employees  only),  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a  state 
sUndard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states.  ** 

4.  Unfunded  Mandates 

The  final  respiratory  protection  rule 
has  been  reviewed  in  accordance  with 
the  Unfunded  Mandates  Reform  Act  of 
1995  (UMRA)  (2  U.S.C.  1501  et  seq.)  and 
Executive  Order  12875.  As  discussed 
below  in  the  Summary  of  the  Final 
Economic  Analysis  (FEA)  (Section  VI  of 
this  dociunent),  OSHA  estimates  that 
compliance  with  the  revised  respiratory 
protection  standard  will  require  the 
expenditure  of  more  than  $100  million 
each  year  by  employers  in  the  private 
sector.  Therefore,  the  final  rule 
establishes  a  Federal  private  sector 
mandate  and  is  a  significant  regulatory 
action,  within  the  meaning  of  section 
202  of  UMRA  (2  U.S.C.  1532).  OSHA 
has  included  this  statement  to  address 
the  anticipated  effects  of  the  final 
respiratory  protection  rule  pursuant  to 
section  202. 

OSHA  standards  do  not  apply  to  state 
and  local  governments,  except  in  states 
that  have  voluntarily  elected  to  adopt  an 
OSHA  State  Plan.  Consequently,  the 
respiratory  protection  standard  does  not 
meet  the  definition  of  a  "Federal 
intergovernmental  mandate"  (Section 
421(5)  of  UMRA  (2  U.S.C.  658(5)).  Thus, 
the  final  respiratory  protection  standard 
does  not  impose  unfunded  mandates  on 
state  or  local  governments. 

The  anticipated  benefits  and  costs  of 
this  final  standard,  and  other  issues 
raised  in  section  202  of  the  UMRA.  are 
addressed  in  the  Summary  of  the  FEA 
(Section  VI  of  this  preamble),  below, 
and  in  the  FEA  (Ex.  196).  to  addition, 
pursuant  to  section  205  of  the  UMRA  (2 
U.S.C.  1535),  having  considered  a 
reasonable  number  of  alternatives  as 
outlmed  in  the  preambles  to  the 
proposal  and  the  final  rule  and  m  the 
FEA  (Ex.  196),  the  Agency  has 


concluded  that  the  final  rule  is  the  most 
cost-effective  alternative  for 
implementation  of  OSHA 's  statutory 
objective  of  reducing  significant  risk  to 
the  extent  feasible.  TTiis  is  disciissed  in 
the  FEA  (Ex.  196)  and  in  the  Summary 
and  Explanation  (Section  Vn  of  this 
preamble)  for  the  various  provisions  of 
the  final  standard. 

5.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  signed  by  the 
President  on  April  21, 1997,  requires 
that  for  certain  Federal  agency 
"regulatory  actions  submitted  to  OMB's 
Office  of  Information  and  Regulatory 
Affaire  (OIRA)  for  review  pursuant  to 
Executive  Order  12866,  the  issuing 
agency  shall  provide  to  OIRA  the 
following  information  developed  as  pan 
of  the  Agency's  decisionmaking  process, 
unless  prohibited  by  law: 

(a)  An  evaluation  of  the 
environmental  health  or  safety  effects  of 
the  planned  regulation  on  children;  and 

(bj  An  explanation  of  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
agency." 

"Covered  Regulatoiy  Actions"  under 
this  Order  are  rules  that  may: 

(a)  Be  "economically  significant" 
under  Executive  Order  12866  (a 
rulemaking  that  has  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
would  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities);  and 

(b)  Concern  an  environmental  health 
risk  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  affect  children. 

'environmental  health  risks  and 
safety  risks'  mean  risks  to  health  or  to 
safety  that  are  attributable  to  products  or 
substances  that  the  child  is  likely  to 
come  in  contact  with  or  ingest  (such  as 
the  air  we  breathe,  the  food  we  eat.  the 
water  we  drink  or  use  for  recreation,  the 
soil  we  live  on,  and  the  products  we  use 
or  are  exposed  to). 

The  final  standard  on  respiratory 
protection  does  not  concern 
"Environmental  health  risks  and  safety 
risks"  to  children  as  defined  imder  the 
Executive  order.  The  respirator  standard 
is  only  concerned  with  means  of 
Umiting  employee  exposures  to  toxic 
substances.  The  Agency  beUeves, 
therefore,  that  the  requirement  noted 
above  to  provide  OIRA  with  certain 
information  does  not  apply  since  the 
respiratory  protection  standard  is  not  a 
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"covered  regulatory  action"  under 
Executive  Order  13045. 

Section  6(b)  (8)  of  the  OSH  Act 
requires  OSHA  to  explain  "why  a  rule 
promulgated  by  the  Secretary  differs 
substantially  from  an  existing  national 
consensus  standard,"  by  publishing  "a 
statement  of  the  reasons  why  the  rule  as 
adopted  will  better  effectuate  the 
purposes  of  the  Act  than  the  national 
consensus  standard."  In  compliance 
with  the  requirement,  the  Agency  has 
reviewed  the  standards  proposed 
through  this  rulemaking  with  reference 
to  the  ANSI  Z88.2-1992  standard  for 
Respiratory  Protection.  OSHA  has 
discussed  the  relationship  between 
individual  regulatory  provisions  and  the 
corresponding  consensus  standards  in 
the  Summary  and  Explanation  of  the 
final  rule. 

6.  Reasons  Why  the  Revised  Rule  Will 
Better  Effectuate  the  Purposes  of  the  Act 
Tlian  the  Existing  Consensus  Standard 

This  process  was  faciUtated  by  the 
fact  that  the  previous  OSHA  standards 
on  respiratory  protection  were  start-up 
standwls  adopted  directly  from  the 
ANSI  Z88.2-1969  standard.  "Practices 
for  Respiratory  Protection"  under 
section  6(a)  of  the  OSH  Act,  29  U.S.C. 
655(a).  Therefore,  even  with  subsequent 
revisions  to  the  ANSI  standards  and  the 
Agency's  consideration  of  a  widely 
varied  and  substantial  body  of 
information  in  the  rulemaking  record, 
the  requirements  of  the  OSHA  final  rule 
would  tend  to  resemble  the 
corresponding  provisions  of  the  current 
ANSI  standards.  In  a  number  of 
instances,  OSHA  has  utilized  language 
identical  to  that  in  the  current  ANSI 
standard.  These  instances  are  noted  in 
the  Summary  and  Explanation.  Where 
the  Agency  has  determined  that  the 
pertinent  ANSI  language  is  not 
appropriate  for  this  OSHA  standard,  the 
Summary  and  Explanation  provides  the 
basis  for  that  decision. 

I.  General 

The  preamble  accompanying  this  final 
standard  discusses  events  leading  to  the 
final  rule,  the  types  of  respiratory 
hazards  experienced  by  employees,  the 
degree  and  significance  of  the  risk 
presented  by  failure  to  comply  with  this 
revised  standard,  the  Final  Economic 
Analysis,  and  the  rationale  behind  the 
specific  provisions  set  forth  in  the  final 
standard.  The  discussion  follows  this 
outline: 

I.  General 

U.  Pertinent  Legal  Authority 

III.  Events  Leading  to  the  Final  Standard 

A.  Regulatory  History 

B.  Justification  for  Revising  the  Previous 
Standard 


1.  Purpose  of  Revision 

2.  Respirator  Use  and  Hazards 

C.  Responses  to  Advisory  Committee 

D.  Assigned  Protection  Factors 

E.  Small  Business  Considerations 

IV.  Certification/ Approval  Procedures 

V.  Significance  of  Risk 

VI.  Summary  of  the  Final  Economic  Analysis 

And  Environmental  Impact  Assessment 

VII.  Summary  And  Explanation  of  the  Final 
Standard 

A.  Pennissible  Practice 

B.  Definitions 

C  Respiratory  Protection  Program 

D.  Selection  of  Respirators 

E.  Medical  Evaluation 

F.  Fit  Testing  Procedures 

G.  Use  of  Respirators 

H.  Maintenance  and  Care  of  Respirators 

I.  Breathing  Air  Quality  and  Use 

J.  Identification  of  Filters,  Cartridges,  and 
Canisters 

K.  Training 

L  Respiratory  Protection  Program 
Evaluation 

M.  Recordkeeping  ahd  Access  to  Records 

N.  Dates 

O.  Appendices 

P.  Revisions  to  Specific  Standards 
Vni.  Authority  And  Signature 
IX.  Amended  Standards 

n.  Pertinent  Legal  Authority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  651  et 
seq.  ("the  Act")  is  to  "assiue  so  fiw  as 
possible  every  working  man  and  woman 
in  the  nation  safe  and  healthful  working 
conditions  and  to  preserve  our  hiunan 
resources."  29  U.S.C.  651(b).  To  achieve 
this  goal.  Congress  authorized  the 
Secretary  of  Labor  to  promulgate  and 
enforce  occupational  safety  and  health 
standards.  U.S.C.  655(a)  (authorizing 
summary  adoption  of  existing 
consensus  and  Federal  standards  within 
two  years  of  Act's  enactment),  655(b) 
(authorizing  promulgation  of  standards 
piusuant  to  notice  and  comment), 
654(b)  (requiring  employers  to  comply 
with  OSHA  standards). 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  or  places  of  employment." 
29  U.S.C.  652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk  or  prevents 
it  from  developing,  and  is  economically 
feasible,  technologically  feasible,  cost 
effective,  consistent  with  prior  Agency 
action  or  supported  by  a  reasoned 
justification  for  departing  fitim  prior 
Agency  actions,  supported  by 
substantial  evidence,  and  is  better  able 
to  effectuate  the  Act's  purposes  than  any 
national  consensus  standard  it 


supersedes.  See  58  FR 16612-16616 
(March  30, 1993). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfrs.  Institute  v. 
OSHA,  452  U.S.  490,  513  (1981) 
("ATMI"),  American  Iron  and  Steel 
Institute  v.  OSHA,  939  F.2d  975.  980 
(D.C.  Or.  1991)("AISI"). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  cost 
of  comphance  without  threatening  its 
long  term  profitability  or  competitive 
structure.  See  AT\a,  452  U.S.  at  530  n. 
55;  AISI,  939  F.  2d  at  980. 

A  standard  is  cost  effective  if  the 
protective  measures  it  requires  are  the 
least  costly  of  the  available  alternatives 
that  achieve  the  same  level  of 
protection.  ATMI.  453  U.S.  at  514  n.  32; 
International  Union.  UAWv.  OSHA.  37 
F.3d  665,  668  p.C.  Qr.  1994)("LOTO 
ni"). 

All  standards  must  be  highly 
protective.  See  58  FR  16614-16615; 
LOTO  III.  37  F.3d  at  668.  However, 
standards  regulating  exposure  to  toxic 
substances  or  hazardous  physical  agents 
must  also  meet  the  "feasibility 
mandate"  of  Section  6(b)(5)  of  the  Act, 
29  U.S.C.  655(b)(5).  SKtion  6(b)(5) 
requires  OSHA  to  select  "the  most 
protective  standard  consistent  with 
feasibility"  that  is  needed  to  reduce 
significant  risk  when  regulating  these 
hazards.  ATW.  452  U.S.  at  509. 

Section  6(b)(5)  also  directs  OSHA  to 
base  health  standards  on  "the  best 
available  evidence,"  including  research, 
demonstrations,  and  experiments,  29 
U.S.C.  655(b)(5).  OSHA  shall  consider 
"in  addition  to  the  attainment  of  the 
highest  degree  of  health  and  safety 
protection  *  *  *  the  latest  scientific 
data  *  *  *  feasibihty  and  experience 
gained  imder  this  and  other  health  and 
safety  laws."  Id. 

Section  6(b)(7)  of  the  Act  authorizes 
OSHA  to  include  among  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C.  655(b)(7). 

Finally,  whenever  practical,  standards 
shall  "be  expressed  in  terms  of  objective 
criteria  and  of  the  performance 
desired."  Id. 

Respiratory  protection  is  a  l>ackup 
method  which  is  used  to  protect 
employees  fit>m  toxic  materials  in  the 
workplace  in  those  situations  where 
feasible  engineering  controls  and  work 
practices  are  not  available,  have  not  yet 
been  implemented,  are  not  in 
themselves  sufficient  to  protect 
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employee  health,  or  in  emergencies..  The 
revisions  to  the  respirator  standard 
made  in  this  rulemaking  are  intended  to 
ensure  that,  when  employers  require 
employees  to  wear  respirators  to  be 
protected  from  significant  risk, 
protective  resp^tors  will  be  selected 
and  those  respUators  will  be  used 
effisctively  to  laM  their  design 
capabilities.  Otherwise  respirators  will 
not  reduce  significant  risk.  The 
standard's  provisions  are  designed  to  be 
feasible  and  coist  effective,  and  are 
expressed  in  tek^  of  objective  criteria 
and  the  perfonnance  desdred. 

Further  authqtity  is  provided  by 
section  8(c)of  the  Act,  which  authorizes 
OSHA  to  require  employers  to  maintain 
certain  records.  Section  8(g)(2) 
authorizes  OSHA  "to  prescribe  such 
rules  and  regulations  as  (it)  may  deem 
necessary  to  cat^  out  its 
responsibilities  Under  the  Act." 

m.  Events  Lead^  to  the  Fina^ 
Standard 

A.  Regulatory  f^story 

Congress  created  the  Occupational 
Safety  and  Health  Administration 
,  and  gave  it  the 
r  promulgating 
feet  the  health  and 

1  workers.  As  directed 
de  Occupational  Safety 
and  Health  Act  of  1970  (OSH  Act;  29 
U.S.C.  651  et  sea.),  OSHA  adopted 
existing  Federa^  [Standards  and  national 
consensus  standjards  developed  by 
various  organizations  such  as  the 
American  Conference  of  Governmental 
bidustrial  Hygi^sts  (ACGDi).  the 
National  Fire  P^tection  Association 
(NFPA),  and  th^lAmerican  National 
Standards  Institute  (ANSI).  The  ANSI 
standard  Z88.2-^1969,  "Practices  for 
Respiratory  Protection,"  is  the  basis  of 
the  first  six  sections  of  OSHA's  previous 
standard,  29  CF!R  1910.134, 
"Respiratory  Protection."  The  seventh 
section  was  a  defect,  complete 
incorporation  of  lANSI  Standud  K13.1- 
1969,  "Identifidation  of  Gas  Mask 
Canisters."  OSHA's  previous 
construction  industry  standard  for 
respiratory  protection,  29  CFR  1926.103, 
was  promulgate^  in  April  1971.  On 
February  9, 197B,  29  CFR  1910.134  was 
formally  recognited  as  also  being 
applicable  to  the  construction  industry 
(44  FR  8577).  Until  the  adoption  of 
these  standards  by  OSHA,  most 
guidance  on  respiratory  protective 
device  use  in  haWdous  environments 
was  advisory  rattier  than  mandatory. 
OSHA's  maritikne  standards  were 
originally  promulgated  in  the  1960s  by 
agencies  that  preceded  OSHA.  "rhe 
original  OSHA  code  designations  of 


these  standards  and  their  promulgation 
dates  are:  Shipyards — 29  CFR  1915.82, 
February  20, 1960  (25  FR  1543);  Marine 
Terminals— 29  CFR  1917.82,  March  27, 
1964  (29  FR  4052);  and  Longshoring— 
29  CFR  1918.102,  February  20, 1960  (25 
FR  1565).  Section  1910.134  was 
incorporated  by  reference  into  OSHA's 
Marine  Terminals  standard  (part  1917) 
on  July  5, 1983  (48  FR  30909).  OSHA 
has  recently  updated  and  strengthened 
its  Longshoring  and  Marine  Terminal 
standards,  and  both  standards 
incorporate  29  CFR  1910.134  by 
reference, 

OSHA  did  not  propose  to  expand 
coverage  of  29  CFR  1910.134  to 
agricultural  workplaces  covered  by  29 
CFR  part  1928,  and  this  final 
Respiratory  Protection  standard,  like  the 
propKtsal,  does  not  apply  to  agricultural 
operations.  The  prior  standard  likewise 
did  not  apply  to  agricultiu^l  operations. 
(See  29  CFR  1928.21.)  OSHA  received 
no  pubUc  comment  requesting  a  change 
in  coverage.  Accordingly,  the  issue  of 
respirator  use  during  agricultiu^l 
operations  was  not  a  part  of  this 
rulemaking.  OSHA  notes,  however,  that 
respirator  use  during  pesticide 
operations  and  handling  is  covered  by 
EPA's  Worker  Protection  Standard,  40 
U.S.C.  part  170,  adopted  under  the 
authority  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act,  as 
amended  (7  U.S.C.  136-136y). 

Under  OSHA's  previous  standard, 
employera  needed  to  follow  the 
guidance  of  the  Z88.2-1969  ANSI 
standard  to  ensiue  proper  selection  of 
respirators  (see  discussion  59  FR 
58887).  OSHA  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
to  revise  the  respirator  standard  on  May 
14, 1982  (47  FR  20803).  Part  of  the 
impetus  for  this  notice  was  OSHA's 
inclusion  of  new  respirator 
requirements  in  comprehensive 
substance-specific  standards 
promulgated  imder  section  6(b)  of  the 
Act,  e.g.,  fit  tests;  use  of  powered  air- 
purifying  respirators  (PAPRs)  upon 
request;  change  of  the  filter  elements  of 
a  respirator  wienever  an  increase  in 
breathing  resistance  is  detected; 
employee  permission  to  wash  feces  and 
respirator  facepieces;  and  referral  to  a 
physician  trained  in  pulmonary 
medicine  for  an  employee  who  exhibits 
difficulty  breathing,  either  at  fit  testing 
or  during  routine  respirator  use  (see,  e.g, 
29  CFR  1910.1025  (lead  standard)).  The 
respirator  provisions  in  these  substance- 
specific  standards  took  accoimt  of 
advances  in  respirator  technology  and 
changes  in  related  guidance  documents, 
particularly  the  recognition  that 
standardized  fit  testing  protocols  greatly 
increase  the  effectiveness  of  respirators. 


PSHA's  1982  ANPR  sought 
information  on  the  effectiveness  of  the 
current  respiratory  protection 
provisions,  the  need  for  revision  of 
those  provisions,  and  the  substance  of 
the  revisions.  Responses  were  received 
from  81  interested  parties.  The 
commenten  generdly  supQorted 
revising  OSHA's  respiratory  protection 
provisions  and  provided  suggestions  for 
approaches  the  Agency  might  take  (Ex. 
15). 

On  September  17, 1965,  OSHA 
aimounced  the  availabihty  of  a 
preUminary  draft  of  the  proposed 
Respiratory  Protection  standard.  The 
preproposai  draft  standard  reflected  the 
public  comments  reoeived  on  the  May 
1982  ANPR,  and  OSHA's  own  analysis 
of  changes  needed  in  the  standard  to 
take  into  account  the  ciurent  state-of- 
the-art  for  respiratory  protection. 
Responses  were  received  from  56 
interested  parties  (Ex.  36),  and  their 
comments  were  reviewed  in  preparing 
the  proposal. 

On  November  15, 1994,  OSHA 
published  the  proposed  rule  to  revise  29 
CFR  1910.134,  and  announced  its 
intention  to  convene  an  informal  public 
hearing  on  the  proposal  (59  FR  58884). 
The  informal  pubUc  hearing  was 
convened  on  June  6, 1995,  pursuant  to 
notice  and  in  accordance  with  Section 
6(b)  of  the  OSH  Act,  29  U.S.C.  655(b)(3). 
Post-hearing  submissions  of  data  firom 
parties  at  the  hearing  were  received 
through  September  20, 1995. 

On  November  7, 1995,  OSHA 
reopened  the  record  (60  FR  56127)  and 
requested  additional  comment  on  a 
study  performed  for  OSHA  by  Dr.  Mark 
Nicas  titled  "The  Analysis  of  Workplace 
Protection  Factor  Data  and  Derivation  of 
Assigned  Protection  Factors."  That 
study,  which  was  placed  in  the 
rulemaking  docket  on  September  20, 
1995,  addressed  the  use  of  statistical 
modeling  for  determining  respirator 
APFs.  Comments  on  the  Nicas  study 
were  received  through  the  end  of 
January  1996.  The  Nicas  report,  and 
comments  received  in  response  to  the 
November  1995  notice,  have  convinced 
OSHA  to  deliberate  further  on  the 
complex  issues  surrounding  the 
establishment  of  APFs. 

The  entire  record  including  200 
exhibits,  more  than  3,000  individual 
items,  and  approximately  2,300 
transcript  pages,  was  certified  by  the 
presiding  administrative  law  judge  on 
June  30, 1997,  in  accordance  with  29 
CFR  1911.17.  Copies  of  materials 
contained  in  the  record  may  be  obtained 
from  the  OSHA  Docket  Office,  Room  N- 
2439,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
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Washington,  D.C.  20210;  (202)  219- 
7894. 

The  final  revisions  to  29  CFR 
1910.134  are  based  on  consideration  of 
the  entire  record  of  this  proceeding, 
including  materials  discussed  or  relied 
upon  in  the  proposal,  the  record  of  the 
informal  hearing,  and  all  written 
comments  and  exhibits  received. 

B.  Justification  for  Revising  the  Previous 
Standard 

1.  Purpose  of  the  Revision 

The  intent  of  this  revision  is  to 
enhance  the  protection  of  worker  health, 
promote  more  effective  use  of 
respirators,  provide  greater  compliance 
flexibility,  and  clarify  the  policies  and 
procedures  employers  must  follow 
when  implementing  a  respiratory 
protection  program.  Evidence  in  the 
record,  including  case  reports  and 
studies  of  respirator  use  among  workers, 
indicates  that  selecting  or  using 
respirators  improperly  can  result  in 
employee  illness  and  even  death.  (See 
discussion  below.)  The  revised  standard 
is  therefore  expected  to  reduce  the 
number  of  occupational  illnesses  and 
deaths  among  workers  who  wear 
respirators.  OSHA  is  also  consolidating 
many  of  its  respirator-related  provisions 
in  other  substance-specific  health 
standards  into  one  standard  to  make 
these  provisions  easier  for  employers  to 
administer.  Through  consoUdation, 
repetitive  and  duplicative  respirator 
requirements  have  been  deleted  fi-om 
many  existing  OSHA  health  standards, 
and  future  health  standards  will 
reference  the  revised  final  rule  for  many 
respirator  requirements. 

Advances  in  technology  also  made  the 
previous  standard  out-of-date  in  many 
areas.  Nearly  all  rulemaking 
participants,  including  representatives 
of  private  industry,  other  Federal 
agencies,  respirator  manufacturers,  and 
unions,  agreed  that  revision  is  necessary 
to  address  these  advances  (e.g.,  NIOSH, 
Ex.  28;  Eastman  Chemical  Co.,  Ex.  54- 
245;  3M,  Ex.  54-218A;  AFL-QO.  Ex. 
54-315;  Building  and  Construction 
Trades  Department/ AFL-CIO,  Ex.  29; 
American  Petroleum  Institute,  Ex.  37; 
ISEA,  Ex.  54-363).  (See  also  59  FR 
58889.)  Other  agencies  and  committees 
have  already  updated  their  guidance  on 
respirator  use.  For  example,  the  ANSI 
standard  has  been  revised  twice  (Exs. 
10,  50),  and  NIOSH  has  revised  its 
certification  standard  (42  CFR  part  84; 
60  FR  30336;  6/8/95).  as  well  as 
developed  a  Respiratory  Decision  Logic 
(1987)  to  provide  guidance  to  employers 
on  the  selection  of  respirators. 

OSHA's  experience  in  enforcing  the 
previous  standard  also  indicated  Uiat 


some  of  that  standard's  requirements 
were  not  underetood  clearly  by  the 
regulated  community,  and  so  were  not 
adequately  effective  in  protecting 
workers.  The  clarifications  in  this  new 
standard  will  contribute  to  enhanced 
comphance  by  reducing 
misinterpretations  and  inconsistencies. 
A  review  of  OSHA  enforcement  data  for 
1994  and  1995  revealed  that  failure  to 
comply  with  the  previous  standard  was 
a  critical  factor  in  at  least  47  fiatalities 
and  126  catastrophic  injuries.  The  most 
fi^quently  cited  deficiencies  included 
failure  to  provide  respirators  at  all  or  to 
have  standard  operating  procedures 
governing  respirator  use.  and  failure  to 
train  or  fit  test  respirator  usera 
adequately  [Source:  OSHA's  Federal 
Inspection  Compliance  Data  (IMIS;  10/ 
92  to  12/95)1. 

In  addition,  considerable  research  has 
been  performed  to  determine  the  extent 
to  which  respirators  used  in  workplaces 
actually  reduce  the  quantity  of 
contaminant  breathed  by  the  respirator 
user.  Researchers  have  compared  the  in- 
mask  concentrations  of  contaminants  to 
the  concentration  levels  outside  the 
masks.  This  work  was  begun  by  NIOSH 
during  the  mid-seventies  to  assess 
respirator  effectiveness  in  coal  mines 
and  abrasive  blasting  operations  (Ex. 
64-5)  and  spray  paint  operations  (Ex. 
64-68).  The  studies  assessed  the 
effectiveness  of  respirators  under 
various  conditions,  and  measured 
employee  exposure  in  situations  when 
respirators  were  not  worn.  The 
effectiveness  ratings  obtained  in  these 
studies  are  usually  termed  "Effective 
Protection  Factors"  (EPF). 

More  recent  studies  by  NIOSH  and 
private  researchers  have  monitored 
respirator  use  even  more  closely  to 
isolate  variables  that  may  affect  the 
levels  of  respirator  performance.  Many 
of  these  studies  concerned  the 
performance  of  powered  air-purifying 
respirators  (PAPRs),  which  were  not 
achieving  in  workplaces  the  levels  of 
performance  that  had  been  predicted 
based  on  laboratory  tests  (see,  e.g.,  Exs. 
64-46,  64-42,  and  64-47). 

A  third  group  of  studies,  "workplace 
protection  factor  studies,"  conducted 
mostly  by  manufacturers  and  other 
private  interests,  was  designed  to 
determine  the  optimum  performance  of 
respirators  by  eliminating  the  impact  of 
program  defects  under  very  tightly 
supervised  workplace  conditions.  The 
results  of  these  studies  may  overatate 
the  degree  of  respirator  effectiveness 
most  employers  can  expect  under 
conditions  of  workplace  use  because 
study  conditions  are  rarely  replicated  in 
the  field;  nevertheless,  these  studies 
show  the  potential  for  respirators  to 


reduce  employee  exposure  to  workplace 
contaminants  (see.  e.g..  Exs.  64-25. 64- 
42.  64-47.  64-513). 

This  revised  standard  is  intended  to 
take  accoimt  of  up-to-date  knowledge 
and  technology  and  to  make  the 
requirements  in  the  standard  easier  to 
understand.  The  standard  now  reflects 
current  technology  and  research,  as  well 
as  the  findings  and  guidance  of  other 
expert  bodies.  OSHA  has  also  included 
a  new  definitions  section  to  enhance 
clarity.  The  revised  standard  includes 
detailed  protocols  for  performing  fit 
tests  and  lists  the  topics  in  which 
respirator  users  must  be  trained.  It  also 
contains  provisions  addressing  skin  and 
eye  irritation,  both  of  which  must  be 
considered  in  respirator  selection. 
Wherever  possible,  OSHA  has  used 
performance-oriented  language  to  allow 
for  flexibility  in  accommodating  future 
changes  in  respirator  technology  and  to 
address  the  needs  of  small  businesses 
and  unusual  operations.  Through  these 
improvements,  OSHA  expects  to  reduce 
the  number  of  respirator-related 
illnesses,  fiatalities.  and  catastrophic 
injuries  occurring  among  respirator 
wearere  in  U.S.  workplaces. 

2.  Respirator  Use  and  Hazards 

The  piupose  of  a  respirator  is  to 
prevent  the  inhalation  of  harmful 
airborne  substances  or  oxygen-defident 
air.  Basically,  a  respirator  is  an 
enclosure  that  covere  the  nose  and 
mouth  or  the  entire  face  or  head. 
Respirators  are  of  two  general  "fit" 
types:  (1)  Tight-fitting  (quarter  masks, 
which  cover  the  mouth  and  nose;  half 
masks,  which  fit  over  the  nose  and 
under  the  chin;  and  full  facepiece. 
which  cover  the  face  from  the  hairline 
to  below  the  chin);  and  (2)  loose-fitting 
(hoods,  helmets,  blouses,  or  full  suits 
which  cover  the  head  completely). 
There  are  also  two  major  classes  of 
respirators:  air-purifying  respirators 
(which  remove  contaminants  fitim  the 
air),  and  atmosphere-supplying 
respirators  (which  provide  clean 
breathing  air  fit)m  an  uncontaminated 
source).  In  general,  atmosphere- 
supplying  respirators  are  used  for  more 
hazardous  exposures. 

Effective  respirator  use  can  protect 
employees  bom  exposure  to  a  wide 
variety  of  toxic  chemicals.  In  1994. 
approximately  215  deaths,  or  five 
percent  of  all  workplace  fatalities, 
occurred  as  a  result  of  exposine  to 
harmful  substances  and  environments 
(CFOI,  ELS.  6/11/96;  CFOI/FAX).  There 
are  a  niunber  of  workplace  situations 
that  involve  toxic  substances  and  for 
which  engineering  controls  may  be 
inadequate  to  control  exposures,  and 
respirators  are  used  in  these  situations 
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as  a  back-up  method  of  protection. 
Substances  that  have  been  associated 
with  death  or  serious  incidents  include 
carbon  mcmoxide,  trichloroethylene. 
carbon  dioxidU.  chromic  acid,  coal  tar, 
several  toxic  nietal  fumes  and  dusts, 
sulphur  dioxide,  wood  dust,  and 
welding  fumes;  these  substances  cause 
adverse  health  [effects  ranging  fix>m 
transient,  rev^iisible  effects  such  as 
irritation  or  nitcosis,  through  disabling 
diseases  such  ^as  silicosis  and  asbestosis, 
to  death  caused  either  by  acute  exposm« 
or  by  a  cancer  Resulting  firom  chronic 
exposures  (Roi^i,  W.,  Environmental  and 
Occupational  Atedicine.  2nd  ed..  Little, 
Brown  &  Co.,  Boston;  1992,  p.  598.) 
Respirators  are  available  that  can 
provide  protection  against  inhalation  of 
these  toxic  substances. 

Airborne  contaminants  may  also  be 
radioactive  ("Radiologic  Health  in 
Occupational  Medicine  Practice," 
George  L.  Voelz,  pg.  500  in 
Occupational  Medicine,  Carl  Zenz,  ed.. 
Year  Book  Mescal  Publishers,  hic, 
Chicago,  1975!  Jacob  Shapiro,  Radiation 
Protection,  3rd  ed..  Harvard  University 
Press,  Cambridge,  MA,  1990,  pg.  273). 
(See  also  29  CFR  1910.1096.)  Exposure 
to  ionizing  raqiBtion  6ui  cause  acute 
effects  such  as  bausea  and  vomiting, 
malaise  and  fatigue,  increased 
temperature,  and  blood  changes.  More 
severe  delayed  effects  include  leukemia, 
bone  and  lung;cancer,  sterility, 
chromosomal  ^d  teratogenic  damage, 
shortened  life  ^pan,  cataracts,  and 
radiodermatiti^l  a  dry,  hairless,  red, 
atrophic  skin  condition  which  can 
include  skin  cracking  and 
depigmentation  (George  L.  Voelz.  M.D., 
1th  in  Occupational 
:e".  in  2^nz, 
ledicine,  pp.  513-519; 
If,  Introduction  to  Health 
Ition,  Pergamon  Press, 
pg.  181-194). 


"Radiologic  H 
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Respirators  to  ^itivide  protection  against 
the  inhalation  of  radioactive  particles 
are  commonly  used  by  workers  exposed 
to  these  hazards. 

"Bioaerosols**  are  airborne 
contaminants  t^i  at  are  aUve  or  were 
released  from  ai  iving  organism  (OSHA 
Docket  No.  H-122;  ACGIH  Guidelines; 
Ex.  3-61C,  page  1;  1994).  Pulmonary 
effects  associate!  with  exposure  to 
certain  bioaerof  pis  include  rhinitis, 
asthma,  allergies,  hypersensitivity 
diseases,  humidifier  fever,  and 
epidemics  of  in^tions  including  colds, 
viruses,  tuberculosis,  and  Legionnaires 
Disease.  Cardiovascular  effects 
manifested  as  chest  pain,  and  nervous 
system  effects  manifested  as  headache, 
blurred  vision,  b^d  impaired  judgment, 
have  occurred  in  susceptible  people 
following  exposure  to  bioaerosols.  Viral 


infections  caused  by  the  inhalatfon  of 
bioaerosols  can  result  in  health  efCacts 
that  range  in  intensity  from  undetected 
or  mild  to  more  severe  and  even  death. 
Bacterial  infections  resulting  from 
inhalation  of  bacteria  and  their  products 
cause  a  range  of  diseases,  including 
tuberculosis.  Legionnaires  Disease,  and 
hypersensitivity  pneumonitis.  Among 
workers  in  sewage  treatment  plants, 
health-related  problems  can  be 
associated  with  occupational  exposures 
to  protozoa  [Burge.  H..  1990. 
"Bioaerosols:  Prevalence  and  health 
effiacts  in  the  indoor  environment."  /. 
Allergy  and  Clinical  Immunology:  86 
(5):  see  also  Exs.  3-61B  and  3-61C  in 
Docket  No.  H-122.I  Allergic  asthma  and 
allergic  rhinitis  can  be  induced  by 
chronic  exposure  to  low  levels  of 
antigens.  Hypersensitivity  pneumonitis 
can  occur  when  a  worker  inhales 
concentrated  aerosols  of  particles 
released  by  bacteria,  fungi,  and  protozoa 
(Exs.  3-61B  and  3-61C  in  Docket  No. 
H-122).  In  1994.  the  Centers  for  Disease 
Control  reported  41  deaths  of  workers 
for  which  there  was  evidence  of  work- 
related  h)rpersensitivity  pneumonitis 
[Work-Related  Lung  Disease 
Surveillance  Report,  1994;  USDHHS, 
GDC.  DHHS  (NIOSH)  Number  94-120). 
Respirators  to  protect  against  the 
inhalation  of  biological  agents  are 
widely  used  in  healthcare  and  other 
workplace  settings  where  exposure  to 
such  agents  presents  a  hazard  to 
workers. 

Respirators  can  also  provide 
protection  from  oxygen-deficient 
atmospheres.  Human  beings  must 
breathe  oxygen  in  order  to  survive,  and 
begin  to  suffer  adverse  health  effects 
when  the  oxygen  level  of  their  breathing 
air  drops  below  the  normal  atmospheric 
level.  Below  19.5  percent  oxygen  by 
voliune,  air  is  considered  oxygen- 
deficient.  At  concentrations  of  16  to 
19.5'percent,  workers  engaged  in  any 
form  of  exertion  can  rapidly  become 
symptomatic  as  their  tissues  fail  to 
obtain  the  oxygen  necessary  to  function 
properly  (Rom,  W.,  Env.  Occup.  Med.. 
2nd  ed;  Little,  Brown;  Boston,  1992). 
Increased  breathing  rates,  accelerated 
heartbeat,  and  impaired  thinking  or 
coordination  occur  more  quickly  in  an 
oxygen-deficient  environment.  Even  a 
momentary  loss  of  coordination  may  be 
devastating  to  a  worker  if  it  occiu^ 
while  the  worker  is  performing  a 
potentially  dangerous  activity,  such  as 
climbing  a  ladder.  Concentrations  of  12 
to  16  percent  oxygen  cause  tachypnea 
(increased  breathing  rates),  tachycardia 
(accelerated  heartbeat),  and  impaired 
attention,  thinking,  and  coordination 


(e.g..  Ex.  25-4).  even  in  people  who  are 
resting. 

At  oxygen  levels  of  10  to  14  percent, 
faulty  judgment,  intermittent 
respiration,  and  exhaustion  can  be 
expected  even  with  minimal  exertion 
(Exs.  25-4  and  150).  Breathing  air 
containing  6  to  10  percent  oxygen 
results  in  nausea,  vomiting,  lemargic 
movements,  and  perhaps 
unconsciousness.  Breathing  air 
containing  less  than  6  percent  oxygen 
produces  convulsions,  then  apnea 
(cessation  of  breathing),  followed  by 
cardiac  standstill.  These  symptoms 
occur  immediately.  Even  if  a  worker 
survives  the  hypoxic  insult,  organs  may 
show  evidence  of  hypoxic  damage, 
which  may  be  irreversible  (Exs.  25-4 
and  150;  also  reported  in:  Rom,  W., 
Environmental  and  Occupational 
Medicine.  2nd  ed;  Little,  Brown;  Boston, 
1992). 

A  niunber  of  workplace  conditions 
can  lead  to  oxygen  deficiency.  Simple 
asphyxiants,  or  gases  that  are 
physiologically  inert,  can  cause 
asphyxiation  when  present  in  high 
enough  concentrations  to  lower  the 
oxygen  content  in  the  air.  Other  toxic  or 
chemical  asphyxiants  poison 
hemoglobin,  cytochromes,  or  other 
enzyme  systems  (Rom,  W., 
Environmental  and  Occupational 
Medicine.  2nd  ed..  Little,  Brown,  and 
Co.,  Boston,  1992).  A  number  of 
asphyxiants  are  gases  that  can  evolve 
from  explosions,  combustion,  chemical 
reactions,  or  heating.  A  high- 
temperature  electrical  fire  or  arc 
welding  accident  causing  a  complete 
flashover  in  an  enclosed  area  can 
temporarily  eliminate  oxygen  from  that 
area.  Asphyxiation  and  the  severe  lung 
damage  it  can  cause  are  major  concerns 
for  firefighters;  of  30  firefighter  deaths 
investigated  by  OSHA  recently,  five 
resulted  bom  either  asphyxiation, 
smoke  inhalation,  or  flashovers  (IMIS;  8 
State  plan  states;  10/91-3/97).  (See  also 
mortality  study  of  causes  of  death 
among  firefighters.  Guidotti,  37  JOEM 
1348, 1995.) 

In  1994, 110  employees  died  from 
oxygen  deficiency  (National  Census  of 
Fatal  Occupational  Injuries  (CFOI);  BLS; 
CFOI/FAX;  6/11/96)1.  i.e..  about  two 
percent  of  the  total  number  of 
employees  who  died  of  occupational 
injuries.  OSHA  believes  that  many  of 
these  deaths  could  have  been  prevented 
if  the  victims'  employers  had  realized 
that  respirators  were  needed  (BLS; 
CFOI/FAX,  6/96). 

In  some  cases,  respirator  use  itself  can 
cause  illness  and  injury  to  employees. 
There  are  a  number  of  physiological 
burdens  that  are  associated  with  the  use 
of  certain  types  of  respirators.  The 
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weight  of  the  respirator,  breathing 
resistances  during  both  normal 
opwation  and  if  the  air-puriiying 
element  is  overloaded,  and  rebreathing 
exhaled  air  from  respirator  "dead 
space"  can  all  increase  the  physiologic 
burden  of  respirator  use  (Exs.  113,  22- 
1, 64-427).  ]6b  and  workplace 
conditions,  such  as  the  length  of  time  a 
respirator  must  be  worn,  the  level  of 
physical  exertion  required  of  a 
respirator  user,  and  environmental 
conditions,  can  also  affect  the 
physiological  bvuden  (Exs.  113, 64-363). 
In  addition,  workers  who  wear  glasses 
or  hearing  aids  may  have  problems 
achieving  appropriate  fit  with  some 
respirator  facepieces. 

Evidence  of  Adverse  Health  Effects 
From  Respiratory  Hazards.  There  is 
ample  evidence  that  the  previous 
standard  was  not  doing  an  adequate  job 
of  protecting  workers  from  these 
respiratory  hazards,  and  that  exposure 
to  these  hazards  has  continued  to  cause 
adverse  health  effects  among  exposed 
workera.  An  analysis  of  OSHA 
inspection  data  from  1976  through  1982, 
when  the  previous  standard  had  been  in 
effect  for  between  five  and  eleven  years 
(Ex.  33-5),  found  that  in  most  cases 
(55.6%)  where  respirators  were  used  to 
protect  employees  from  excessive  levels 
of  air  contaminants,  respiratory 
protection  programs  were  deficient  in 
one  or  more  elements,  thus  increasing 
the  potential  for  employee  exposure. 
Even  more  significant  was  the  fact  that 
in  72.1%  of  inspections  in  which  an 
overexposure  to  a  substance  listed 
under  29  CFR  1910.1000  was  cited, 
respirator  use  did  not  comply  with  the 
respiratory  protection  standard.  OSHA 
performed  a  similar  analysis  of 
enforcement  data  for  1990-1996,  and 
found  similar  levels  of  noncompliance. 
[See  also  Work-Related  Lung  Disease 
Surveillance  Report.  1994;  USDHHS, 
CDC.  DHHS  (NIOSH)  Number  94-120.1 
The  provisions  of  the  new  respirator 
standard  are  designed  to  regulate  how 
an  employer  selects,  maintains,  fit  tests, 
and  trains  employees  in  the  proper  use 
of  respiratory  equipment,  and  to  provide 
employers  with  the  tools  needed  to 
implement  an  effective  respiratory 
protection  program.  OSHA  has 
concluded  that  the  new  standard  will 
eliminate  mcmy  of  the  unnecessary 
illnesses  and  deaths  described  in  this 
section. 

C.  Responses  to  Advisory  Committee  on 
Construction  Safety  and  Health 

The  revised  respirator  standard 
replaces  the  previous  respiratory 
protection  standard  in  the  construction 
industry  (29  CFR  1926.103).  Since  tiiis 
revision  affects  the  construction 


industry,  the  September  1985 
preproposal  draft  standard  was 

!>resented  to  the  Advisory  Committee 
or  Construction  Safety  and  Health 
(ACCSH)  for  its  comments.  The  ACCSH 
comments,  combined  with  the  other 
comments  received,  tvere  considered  in 
preparing  a  revision  of  the  September 
1985  draft  proposal 

As  part  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  approval  process, 
the  revised  NPRM  was  presented  at  the 
March  1987  ACCSH  meeting  and  the 
Committee's  comments  were  presented 
to  OSHA  at  the  August  1987  meeting 
(Ex.  39).  OSHA  responded  to  the 
Committee's  comments  in  the  NPRM, 
published  in  November,  1994.  As  noted 
in  that  res{>onse,  OSHA  modified  the 
draft  proposal  to  respond  to  the 
concerns  of  the  Committee  (59  FR 
58931-58935). 

The  final  standard  replaces  the 
previous  construction  industry  standard 
for  respiratory  protection.  29  CFR 
1926.103,  with  an  amended  29  CFR 
1926.103.  The  provisions  of  the 
previous  respiratory  protection  standard 
(29  CFR  1926.103)  are  deleted  by  this 
action.  The  title.  Respiratory  Protection, 
will  remain  in  the  Code  of  Federal 
Regulations  but  will  now  be  followed  by 
the  statement  "Respiratory  protection 
for  construction  employment  is  covered 
by  29  CFR  1910.134."  The  hill  text  of 
this  new  standard  will  be  printed  in  the 
general  industry  standards,  and  the 
construction  standard  will  reference  the 
revised  29  CFR  1910.134. 

The  Agency's  responses  to  the 
Committee's  specific  concerns  follow: 

Paragraph  (a) — ^Permissible  Practice 

The  Construction  Advisory 
Committee  recommended  that 
paragraph  (a)(1)  of  the  standard  be 
changed  to  require  that  all  feasible 
engineering  controls  be  used  by 
employers  and  that  the  employer 
demonstrate  that  engineering  controls 
are  not  feasible  before  respirators  may 
be  used.  The  recommended  change  also 
would  have  eliminated  the  requirement 
that  appropriate  respirators  be  used 
while  engineering  controls  are  being 
installed.  OSHA  has  stated  elsewhere  in 
the  summary  and  explanation  section  of 
this  preamble  that  paragraph  (a)(1)  of 
the  previous  standard  remains 
unchanged  in  the  new  final  standard 
because  this  paragraph  was  not 
proposed  for  revision  and  was  therefore 
not  a  subject  of  rulemaking  in  this 
proceeding.  The  purpose  of  the 
Respiratory  Protection  standard  is  to 
improve  the  level  of  protection  provided 
to  employees  who  use  respirators  to 
protect  them  bom  respiratory  hazards, 
regardless  of  whether  that  use  occius  in 


an  environment  where  engineering 
controls  are  in  place. 

The  Committee  proposed  that 
para^ph  (a)(2)  be  modified  to  require 
that  employen  provide  respiratora  to 
employees  expired  to  contaminant . 
concMitrations  when  the  concentration 
reaches  one-half  the  PEL  or  TLV,  and 
that  employees  be  required  to  wear 
them  before  the  PEL  is  exceeded.  To 
accompany  this  revision  the  Committee 
propoMd  a  new  definition  establishing 
an  "action  level"  of  one-half  the  PEL  for 
all  regulated  substances.  OSHA  has  not 
adopted  this  ACCSH  recommendation 
because  the  recommended  chaiues  are 
beyond  the  scope  of  this  rulemaking. 

Paragraph  (b)— Definitions 

ACCSH  suggested  that  OSHA  add  a 
definition  for  "Grade  D  breathing.air"  to 
the  standard.  The  properties  of  Grade  D 
breathing  air  are  listed  in  paragraph  (i) 
of  the  final  standard.  Supplied  Air 
Quality  and  Use.  OSHA  believes  that 
repeating  these  elements  in  the 
definition  section  is  redundant  and 
unnecessary. 

The  Committee  also  recommended 
that  the  rule  include  a  definition  for 
"competent  person,"  as  defined  in  29 
CFR  1926.32(f).  The  competent  person 
would  review  the  respiratory  protection 
proigram  and  perform  the  function  of  the 
r(>5piratory  program  administrator 
required  in  paragraph  (c)(2)  of  the 
proposal.  OSHA  has  not  included  a 
definition  of  competent  person  in  the 
standard  because  29  CFR  1926.32(f) 
already  has  such  a  definition.  OSHA 
recognizes,  however,  that,  in 
construction  settings,  the  competent 
person  is  often  also  the  administrator  of 
the  respirator  program. 

The  Committee  also  recommended 
that  the  NIOSH  Recommended 
Exposiue  Limits  (RELs)  be  used  along 
with  the  TLVs,  to  define  a  hazardous 
exposure  level  in  the  absence  of  a  PEL. 
This  point  is  no  longer  relevant  because 
the  concept  of  "hazardous  exposure 
level"  is  not  included  in  the  final 
respiratory  protection  standard. 

The  proposal  would  have  limited  the 
use  of  air-purifying  respirators  for 
hazardous  chemicals  with  poor  or 
inadequate  warning  properties.  ACCSH 
recommended  a  change  to  the 
definitions  of  "inadequate  warning 
properties"  and  that  OSHA  add  a  new 
definition  for  "odor  threshold."  Because 
the  final  standard  takes  a  different 
approach  to  determining  when  air- 
purifying  respiratora  are  appropriate. 
OSHA  has  not  adopted  the  changes 
recommended  by  ACCSH. 

ACCSH  also  suggested  that  OSHA 
revise  the  proposed  definition  of 
maximum  use  concentration  (MUC).  In 
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the  final  stand«ird  the  definition  of  NdUC 
has  l^jBen  reseHed,  pending  completion 
of  a  subsequehit  stage  of  this  rulemaking 
that  will  concentrate  on  establishing 
OSHA  Assigniad  Protection  Factors 
(APFs).  I : 

.   The  Constnktlion  Advisory 
Committee  a\$«  recommended  replacing 
the  proposal'^  definition  of  "respirator;" 
because  the  Btial  standard  contains  no 
definition  of  "respirator."  this 
suggestion  haibot  been  adopted.  The 
Committee  aUo  recommened  revising 
the  proposed  definition  of  "service  life." 
However,  since  OSHA's  definition  of 
this  term  has  ^en  broadened  in  the 
final  rule  and  the  rule  contains  detailed 
requirements  f6r  change  schedules  for 
cartridges  andj  canisters.  ACCSH's 
concerns  have  larKelv  been  addressed. 


Paragraph  (c)-URe8pirator  Program 

Paragraph  (c)(1)  of  the  proposal 
contained  a  requirement  that  the 
employer  establish  a  respirator  program 
that  "covers"  certain  elements,  as 
applicable.  OSHA  has  followed  the 
Commitee's  rejcjommendation  that 
OSHA  changeiihe  word  "cover"  to 
"include"  but  not  removed  the  phrase 
"as  applicableyV  as  recommended  by  the 
Committee,  betdause  not  all  elements  of 
the  program  apbly  in  all  situations,  and 
thus  the  "as  applicable"  language  is 
appropriate.    ! 

The  Commil  tiae  also  recommended 
that  OSHA  add!  an  element  to  the 
written  respirator  program  on 
procedures  foil  Monitoring  the  work 
environment,  using  monitoring  results 
when  selecting  [respirators,  and  selecting 
the  most  protedtive  respirators  in 
situations  whero  monitoring  cannot  be 
performed  (as  \k  often  the  case  in 
construction).  IdlSHA  considered  this 
comment  in  dii^ing  the  final  standard, 
which  permits  the  employer  to  make 
reasonable  estiihates  of  exposure  as  part 
of  the  respiratOT  selection  process.  In 
most  cases,  as  qiscussed  in  the  summary 
and  explanatida  of  paragraph  (d). 
monitoring  results  will  form  the  basis  of 
a  reasonable  estimate.  Where  the 
employer  cannot  estimate  exposure,  the 
atmosphere  mik^  be  Considered 
immediately  dangerous  to  fife  or  health 
(EDLH).  For  TDIH  atmospheres,  the  most 
protective  respdrators  are  required. 

One  of  the  elements  in  the  written 
respirator  progr^i,  paragraph  (c)(l)(vi). 
states  that  the  b^Y>gram  shall  include 
proceduTOs  to  ensure  proper  air  quality 
for  atmosphere-supplying  respirators. 
ACCSH  asked  OSHA  to  add  the  words 
"quantity  and  flow"  to  provide  more 
direction  for  eidployers  on  what  the 
procedures  should  cover.  OSHA  agrees 
and  has  revised  the  wording  of  this 
element  accorcjingly. 


■     ACCSH  recommended  that  OSHA 
substitute  the  term  "competent  person" 
in  paragraph  (c)(2)  for  the  language 
"person  qualified  by  appropriate 
training  and/or  experience."  This 
recommendation  has  already  been 
discussed  above,  in  connection  with 
ACCSH's  comments  on  paragraph  (b). 

The  written  respiratory  protection 
program,  in  paragraph  (c)(3),  is  required 
to  reflect  current  workplace  conditions 
and  respirator  use.  The  Committee 
urged  OSHA  to  add  the  term  "training" 
to  this  element.  OSHA  has  not  done  so 
because  training  is  addressed  in  another 
program  element.  The  Committee  also 
recommended  that  OSHA  add  to 
paragraph  (c)  a  provision  allowing 
employees  and  designated 
representatives  access  to  exposure  and 
medical  records  maintained  by  the 
employer.  Because  this  requirement  is 
already  included  in  29  CFR  1910.1020, 
the  medical  and  exposure  records  access 
standard,  and  referenced  in  this  final 
respiratory  protection  standard,  the 
Agency  has  not  done  so. 

Proposed  paragraph  (c)(5)  required 
employers  to  make  the  written  program 
available  to  afiiscted  employees, 
designated  representatives,  and  OSHA. 
The  Committee  requested  that 
employers  be  required  to  send  a  copy  of 
the  program  to  the  OSHA  Special 
Assistant  for  Construction.  However,  the 
proposed  requirement  has  been  moved 
to  paragraph  (m)  of  the  final  standard. . 
which  requires  that  all  written  materials 
maintained  under  the  standard  be  made 
available  upon  request  to  afiected 
employees  and  the  Assistant  Secretary. 
This  requirement  should  meet  any  need 
that  may  arise  for  copies  of  the  written 
program. 

The  Committee  further  recommended 
that  the  written  respirator  program  be 
maintained  and  made  available  to 
employees  at  the  job  site,  and  that  the 
medical  and  monitoring  results 
pertaining  to  respirator  use  be  available 
at  the  work  site  as  well.  The  6nal 
standard  in  paragraph  (m)  now  requires 
employers  to  allow  employees  to 
examine  and  copy  written  programs 
upon  request.  Access  to  medical  and 
monitoring  records  for  employees 
exposed  to  toxic  substances  or  harmful 
physical  agents  is  regulated  by  OSHA  in 
a  separate  standard,  29  CFR  1910.1020. 
That  standard  applies  to  construction 
workplaces  as  well  as  general  industry 
workplaces  and  requires  the  employer 
to  ensure  that  access  to  medical  and 
monitoring  records  is  provided  in  a 
reasonable  time,  place,  and  manner 
(1910.1020(e)(l)(i)).  Nothing  in  the  final 
respiratory  protection  standard  is 
intended  to  alter  this  requirement. 


Paragraph  (d)— Selection  of  Respirators 

In  its  review  of  paragraph  (d)  of  the 
proposal  on  selection  of  respirators,  the 
Committee  requested  OSHA  to  add  a 
new  provision  that  would  require 
monitoring  for  contaminants  when  air- 
purifying  respirators  are  used.  This 
request  is  related  to  the 
recommendation  for  mandatory 
monitoring,  discussed  above.  The  final 
standard  requires  that  employers  make 
reasonable  estimates  of  employee 
exposure  levels  when  selecting  all 
respirators,  not  just  air-purifying  ones. 
Even  if  current  monitoring  results  are 
imavailable,  employers  must  base  their 
exposure  estimates  on  reliable  data, 
which  might  include,  for  example,  the 
results  of  past  monitoring  for  similar 
construction  jobs.  Extensive  discussion 
of  this  issue  is  contained  in  the 
summary  and  explanation  section  of 
this  preamble  for  paragraph  (d).  OSHA 
believes  that  allowing  exposure 
estimates  that  may  be  based  on  past 
monitoring  and  other  representative 
data  makes  sense  for  the  construction 
industry,  where  jobs  are  often  short- 
lived and  ciurent  monitoring  data 
relating  to  specific  employees/ 
operations  may  not  be  available  when 
respirators  must  be  selected.  Because 
the  final  standard  allows  employers  to 
rely  on  reasonable  estimates  of  exposure 
as  well  as  monitoring  results,  OSHA  has 
not  added  a  requirement  to  the  standard 
mandating  that  emplojrers  "obtain" 
needed  information,  as  recommended 
by  the  Committee. 

The  Committee  also  recommended 
removal  of  the  proposed  phrase  "when 
they  exist"  to  modify  the  requirement 
that  employers  select  only  NIOSH- 
approved  respirators.  Instead,  the 
Committee  recommended  use  of  the 
most  protective  respirator  available,  an 
SCBA  or  supplied  air  respirator,  in  cases 
where  no  approved  air-purifying 
respirator  exists.  OSHA  has  removed  the 
phrase  "when  they  exist"  bom  the  final 
standard,  for  reasons  explained  in  the 
siumnary  and  explanation  discussion 
relating  to  paragraph  (d). 

The  Committee  urged  OSHA  to 
include  poor  odor  warning  properties  as 
a  reason  for  prohibiting  the  use  of  air- 
purifying  respirators,  and  to  remove 
proposed  paragraph  (d)(6)(ii).  which, 
under  limited  circumstances,  would 
have  allowed  their  use  with  substances 
with  poor  odor  warning  properties. 
Final  paragraph  (d)(3)  modifies  the 
proposal,  and  places  many  limitations 
on  air-purifying  respirator  use  with 
gases  and  vapors,  regardless  of  the 
existence  of  warning  properties. 

The  Committee  objected  to  the  use  of 
air-purifying  respirators  in  an 
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atmosphere  with  an  oxygen  content  of 
19.5  percent  at  altitudes  of  14.000  feet 
or  below;  in  the  Committee's  view, 
supplied  air  respirators  should  be 
required  in  this  situation.  OSHA 
continues  to  treat  atmospheres  at 
altitudes  of  14,000  feet  or  below  that 
have  oxygen  concentrations  of  at  least 
19.5%  as  non-oxygen-deficient,  and  to 
require  atmosphere-supplying 
respirators  in  these  atmospheres. 
OSHA's  reasons  for  this  determination 
are  detailed  in  the  summary  and 
explanation  section  for  paragraph  (d). 

Paragraph  (e) — Medical  Evaluations 

The  Committee  recommended  that  a 
mandatory  medical  examination  be 
required  in  accordance  with  ANSI 
2188.2,  and  that  the  standard  include  a 
Ust  of  diseases  and  conditions  that 
should  be  considered  in  determining  an 
individual's  ability  to  wear  a  respirator. 
The  final  standard  allows  employers  to 
rely  on  a  screening  questionnaire  to 
identify  employees  with  specified 
conditions  that  will  require  follow-up 
medical  examinations.  The 
questionnaire  specifies  medical 
conditions  that  OSHA  has  determined 
often  relate  to  an  employee's  ability  to 
use  a  respirator.  OSHA  believes  that  this 
provision  responds  to  the  Committee's 
concern. 

Based  on  the  comments  of  ACCSH 
and  others,  OSHA  has  decided  to 
eliminate  the  proposed  exemption  for 
employees  wearing  respirators  for  no 
more  than  5  hours  per  week,  for  the 
reasons  explained  below  in  the 
Summary  and  Explanation.  The  final 
rule  also  reflects  the  Committee's 
recommendation  that  the  medical 
opinion  provided  to  the  employer 
include  only  limitations  on  the 
eniployee's  ability  to  use  a  respirator. 
The  Committee  recommended  that 
OSHA  add  a  provision  to  this  paragraph 
requiring  the  employer  to  inform  the 
person  performing  the  medical 
examination  of  the  atmospheric 
contaminants  to  which  the  employee 
would  be  exposed.  The  final  standard 
meets  this  concern  by  requiring  that  the 
physician  or  other  licensed  health  care 
professional  (PLHCP)  receive  a  copy  of 
the  employer's  written  respirator 
program,  and  information  about  other- 
environmental  conditions  an  employee 
may  encoimter;  this  information  will 
allow  the  medical  professional  to  judge 
whether  the  employee  is  medically 
capable  of  wearing  the  respirator. 
The  final  rule  allows  an  employer 

who  has,  within  the  preceding  12  ^ 

months,  provided  his  or  her  employees 
with  a  medical  evaluation  that  fulfills 
the  requirements  of  the  revised  standard 
to  rely  on  the  results  of  that  evaluation. 


OSHA  believes  that  this  provision  is 
responsive  to  the  Committee's  concern 
that  limitations  be  placed  on  the 
"portability"  of  medical  evaluations. 
The  Committee  recommended  that 
OSHA  add  a  new  provision  to  paragraph 
(e)  to  require  that  the  employer  provide 
a  powered  air-purifying  respirator  or 
atmosphere-supplying  respirator  to  any 
employee  found  medically  imable  to 
wear  a  negative  pressure  respirator  but 
otherwise  able  to  perform  the  task  to  be 
done.  The  final  standard  requires  the 
employer  to  provide  a  PAPR  to  an 
employee  when  the  PLHCP  informs  the 
employer  that  the  employee  has  a 
medical  condition  that  may  place  the 
employee's  health  at  increased  risk  of 
material  impairment  if  the  employee 
uses  a  niBgative  pressure  respirator 
(paragraph  (e)(6)(ii))  and  is  thus 
responsive  to  the  Committee's  concern. 

Paragraph  (f)— Fit  Testing 

With  respect  to  fit  testing  procedures, 
the  Committee  recommended  that 
proposed  paragraph  (fKl)  be  rewritten  to 
state  that  respiratora  must  fit  the 
employee  so  as  to  ensive  that  no 
exposiu^  above  the  TLV  or  ceiling  level 
occxirs.  OSHA  agrees  with  the 
Committee's  emphasis  on  fit  testing  and 
believes  that  the  final  rule's  fit  testing 
requirements  and  the  fit  test  protocols 
in  an  appendix  to  the  standard  will 
ensure  that  employees  are  protected 
from  the  overexposures  of  concern  to 
the  Committee. 

The  Committee  also  suggested 
clarifying  that  a  fit  test  is  required 
whenever  a  different  make  or  size 
respirator  is  used  or  when  the  facial 
characteristics  of  the  employee  change. 
The  final  rule  addresses  both  of  these 
points. 

The  Committee  recommended 
limiting  the  fit  testing  requirements  to 
tight-fitting  negative  pressure 
respirators.  This  issue,  and  OSHA's 
reasons  for  requiring  fit  testing  of  all 
tight-fitting  respirators,  is  discussed  in 
the  fit  testing  section  of  the  Summary 
and  Explanation.  OSHA  has  also  deleted 
the  proposed  provision,  objected  to  by 
the  Committee,  that  would  have  allowed 
the  employer  to  use  a  qualitative  fit  test 
for  selecting  respirators  for  employees 
who  require  fit  factors  greater  than  10  in 
situations  where  outside  contractore 
who  do  the  quantitative  fit  testing  are 
not  available. 

Paragraph  (g)— Respirator  Use 

Paragraph  (g)(1)  of  the  final  standard 
adopts  the  proposed  provision 
prohibiting  the  use  of  respirators  that 
rely  on  a  tight  facepiece  fit  when  facial 
conditions  such  as  a  beard  or  scarring 
would  prevent  such  fits.  The  Committee 


lugged  OSHA  to  extend  this  provision  to 
cover  loose-fitting  respirators  as  well  as 
tight-fitting  ones.  OSHA  explains  in  the 
Sununary  and  Explanation  for  this 
paragraph  that  conditions  such  as  a 
beard  or  facial  scarring  would  have  no 
effect  on  the  performance  of  loose-fitting 
hoods  or  helmets,  and  OSHA  therefore 
does  not  regard  it  as  appropriate  to 
make  this  change. 

Employees  wno  wear  glasses  were 
required  in  proposed  paragraph  (g)(4)  to 
wear  them  in  a  mannor  that  does  not 
interfere  with  the  facepiece  seal  of  the 
respirator.  The  final  standard  continues 
this  requirement  (paragraph  (g)(l)(ii)). 
The  Committee  suggested  an  additional 
requirement  stating  that,  where  the 
employee  must  wear  corrective  lenses 
ana  the  respirator  requires  that  these  be 
of  special  design,  the  employer  provide 
the  lenses  at  no  cost  to  the  employee. 
OSHA  believes,  however,  that  such  a 
requirement  is  not  necessary  because,  in 
most  cases  where  negative  pressure 
respiratora  may  be  worn,  half-masks  are 
acceptable,  and  half-masks  eliminate  the 
concern  about  corrective  glasses 
interfering  with  facepiece  seal.  Because 
the  final  standard  allows  contact  lenses 
to  be  worn,  full  facepiece  respiratora  can 
be  worn  by  peraons  needing  corrective 
lenses;  contact  lenses  obviously  do  not 
interfere  with  fecepiece  seal.  tIius.  the 
final  rule  gives  employers  several 
options  for  addressing  this  concern  of 
the  Committee's. 

Paragraph  (h)— Maintenance  and  Care  of 
Respiratora 

The  Committee  luged  OSHA  to  add 
the  phrase  "on  paid  time"  to  this 
paragraph  to  ensiue  that  employere  not 
require  employees  to  clean  their 
respiratora  on  their  own  time.  OSHA 
has  decided  in  the  final  rule  simply  to 
require  employera  to  ensure  that 
respiratora  are  cleaned  according  to 
mandatory  procedures  or  their 
equivalents.  OSHA  believes  that  this 
approach  is  appropriate  because  the 
record  demonstrates  that  on-site, 
employer-supervised  cleaning  is  the 
prevalent  cleaning  procedure  and  the 
standard's  rigorous  requirements  for 
cleaning  respiratora  will  limit  off-site 
cleaning  of  respiratora  by  employees. 

Paragraph  (k) — ^Training 

The  training  section  of  the  proposal 
would  have  required  that  employera 
provide  a  training  program  for 
employees  who  are  required  to  wear 
respiratora.  The  Committee  urged  OSHA 
to  add  language  to  paragraph  ft)(l)  to 
require  employera  to  provide,  conduct 
and  document  the  effectiveness  of  the 
training  program.  The  final  standard 
takes  a  more  integrated  approach  in  that 
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it  requires  employers  to  evaluate  the 
entire  respiratory  protecticm  program 
rather  than  th^  training  program 
specifically.    1 1 

Paragraph  (m)|]-Recordkeeping 

OSHA  has  aji|opted  the  Committee's 
recommendation  to  add  the  phrase  "and 
make  available'^  to  proposed  paragraph 
(m)(l)(iii],  which  required  employere  to 
maintain  reconls  of  medical  evaluations 
in  accordance  With  29  CFR  1910.1020. 
the  Access  to  Employee  Exposure  and 
Medical  Records  standard  (see 
paragraph  (n)(^)  of  the  final  rule). 

Appendix  B — ^Bjecommended  Practices 


Appendix! 
contains  pr 
positive  and  n^ 
checks.  Respi 
by  paragraph  I 
faceseal  check]! 
area  either  by : 


of  the  standard 
;  for  performing 
ative  pressure  foceseal 
tor  wearers  are  required 
|(iii)  to  perform  a 
sfore  entering  the  work 
i^Uowing  the  mandatory 
Caceseal  check  methods  in  Appendix  B- 
1  or  by  foUowij^  the  respirator 
manufocturer'a  bconunended  method, 
if  the  employer  Bhows  that  the 
manufecturer'a  tnethod  is  as  effective  as 
the  required  methods.  The  Committee 
urged  OSHA  to  add  new  fit  check 
methods  to  Appendix  B-1,  and  OSHA 
has  responded  \Vp  this  recommendation 
by  allowing  the  [methods  suggested  by 
the  Committee  ilf  they  are  as  effective  as 
the  methods  in  the  Appendix. 

AOCSH  also  recommended  that 
OSHA  issue  a  saparate  respirator 
standard  for  the  construction  industry. 
OSHA  has  reviewed  the  Committee's 
comments  to  idantify  which 
construction-sb^fic  concerns  call  for 
provisions  thatj^ffer  fiY}m  those 
applicable  to  general  industry.  First, 
many  of  the  final  standard's  provisions 
are  stated  in  pekifonnance  language, 
which  is  flexibU  enough  to 
accommodate  (UfiiBrences  in  particular 
workplaces  or  industries.  For  example, 
approved  fit  testi  systems,  both 
quantitative  and  qualitative,  are  portable 
and  can  be  used  on  construction  work 
sites  as  well  as  in  fixed  industrial 
facilities.  Anoth^  example  is  the  final 
rule's  requiremjeiit  for  medical 
surveillance;  the  fi^uency  of  medical 
reevaluation  is  now  event  driven,  which 
will  greatly  simlphfy  evaluations  for 
employees  whd^requently  change 
employment,  as  [is  the  case  with  many 
construction  wofkers.  Thus,  OSHA 
beUeves  that  the  final  rule  is  responsive 
to  the  Committ^'s  concerns  about  the 
uniqueness  of  the  construction  industry 
and  is  siifBcienk|y  flexible  to  be  used  on 
worksites  in  thjd  sector. 


D.  Assigned  Protection  Factors 

OSHA  is  reserving  the  sections  of  this 
standard  addressing  assigned  protection 
factors  (APFs)  pencUng  further 
rulemaking.  OSHA  is  working  diligently 
to  complete  the  reserved  portions  of  the 
standard.  In  the  interim,  OSHA  expects 
employera  to  take  the  best  available 
information  into  accoimt  in  selecting 
respiratora.  As  it  did  under  the  previous 
standard,  OSHA  itself  will  continue  to 
refisr  to  the  NIOSH  APFs  in  cases  where 
it  has  not  made  a  different 
determination  in  a  substance-specific 
standard. 

E.  Small  Business  Considerations 

Pursuant  to  5  U.S.C.  60S(b)  of  the 
Regulatory  FlexibiUty  Act,  OSHA 
certified  to  the  Small  Business 
Administration  that  the  proposed 
respiratory  protection  standard  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

For  the  purposes  of  fulfilling  the 
requirements  of  the  Regulatory 
Flexibility  Act,  the  Agency  in  its 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  (Ex.  571  examined  the  impact  of 
the  standard  on  a  number  of  di%rent 
small  establishment-size  classes  (1-7 
employees,  8-19  employees,  etc). 
Although  some  economies  of  scale 
associated  with  the  proposed  standard 
were  noted,  the  Agency  found  that, 
given  the  modest  costs  per 
establishment  and  the  limited  impact  of 
the  proposed  regulatory  revisions  as  a 
whole,  the  standard  would  not  impose 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  findings  were  siunmarized  in  the 
NPRM  (59  FR  58894).  At  the  time  that 
OSHA  published  the  NPRM  for  this 
rulemaldng  (Nov.  15, 1994),  the  Agency 
transmitted  the  certification  setting  forth 
this  conclusion,  along  with  the  full 
PRIA,  to  the  Small  Business 
Administration. 

In  developing  the  final  standard,  the 
Agency  has  conducted  a  screening 
analysis  to  identify  any  significant 
impacts  on  a  substantial  number  of 
small  entities.  The  details  of  the 
screening  analysis  are  presented  in  the 
Final  Economic  Analysis,  which  is 
available  in  the  docket;  a  sununary  of 
the  analysis  appears  in  section  VI.  Based 
on  this  screening  OSHA  has  again 
determined  that  the  final  rule  will  not 
impose  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  costs  of  the  standard  will  equal  no 
more  than  0.02  percent  of  revenues  for 
small  firms  in  any  affected  industry,  and 
will  therefore  pose  no  threat  of  business 
disruption,  whether  these  costs  are 
absorbed  by  afiiBcted  firms  or  passed  on 


to  consimiers.  OSHA  therefore  certifies 
that  the  final  rule  wiU  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  the  Agency  has 
designed  the  standard  to  minimize 
impacts  on  all  affected  estabUshments, 
and  particularly  on  small  entities. 
OSHA's  special  consideration  of  small 
businesses  is  in  accord  with  the 
Agency's  continuing  policy  to  remain 
sensitive  to  the  needs  of  small  entities 
affected  by  Agency  regulations. 

Provisions  that  recognize  the  special 
needs  of  small  businesses  are  disoissed 
in  mors  detail  under  specific  sections  of 
the  Summary  and  Explanation  of  the 
standard.  Section  Vm.  Examples  of 
provisions  where  consideration  was 
given  to  small  businesses  in  making 
regulatory  decisions  include: 
— ^Reduction  in  the  number  of  repeat  fit 
tests  required  for  quantitative  fit 
testing; 
— Allowing  employers  to  use  a 
questionnaire  (Appendix  C  is  an 
example)  as  a  minimal  medical 
evaluation  tool  to  ascertain  an 
employee's  ability  to  use  respirators, 
rather  than  requiring  a  hands-on 
physical  examination; 
— ^Allowing  medical  evaluations  to  be 
conducted  either  by  a  physician  or  by 
another  licensed  health  care 
professional  (PLHCP),  which  will 
reduce  medical  surveillance  costs 
•without  compromising  employee 

protection; 
— Making  the  fiequency  of  medical 
evaluations,  after  the  initial 
assessment,  event-related  instead  of 
time-related,  e.g.,  only  requiring  such 
evaluations  when  specific  conditions 
indicate  a  need  for  a  reevaluation; 
— Reducing  the  amount  of  paperwork 
required  in  connection  with  medical 
evaluations.  OSHA's  previous 
standard  required  a  physician  to 
determine  pertinent  health  and 
physical  conditions,  and  further 
required  that  the  respirator  user's 
medical  status  be  reviewed 
periodically  (for  instance,  annually). 
Historically,  employere  have  had 
physicians  evaluate  their  employees' 
physical  conditions,  and  have 
maintained  records  documenting 
those  evaluations; 
— Revising  the  requirements  for 
disinfiscting  respirators  fix>m  "after 
each  use"  to  "as  necessary  to  be 
maintained  in  a  sanitary  condition"  to 
allow  flexibiUty  for  small  businesses; 
— Requiring  only  that  tags  be  used  to 
document  respirator  inspections, 
rather  than  requiring  written  records; 
and 
— Allowing  the  employer  to  obtain  a 
certificate  of  analysis  of  breathing  gas 
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from  the  supplier  rather  than 

requiring  employers  to  conduct  gas 

analyses  themselves. 

In  the  Small  Business 
Administration's  Annua]  Report  to 
Congress,  a  summary  of  SBA's 
comments  to  the  respirator  docket  (Ex. 
54-318)  was  provided.  (Note  that  these 
comments  pertain  to  the  proposed 
rather  than  final  rule.)  SBA's  comments 
have  been  examined  alongside  others 
with  regard  both  to  the  proposal  and  its 
supporting  economic  analysis.  As 
indicated,  many  of  SBA's  suggestions 
have  been  adopted;  the  SBA's  comments 
on  the  Preliminary  Regulatory  Impact 
Analysis  are  discussed  in  detail  in  the 
economic  impact  chapter  of  the  Final 
Economic  Analysis. 

Revised  29  CFR  1910.134  is  intended 
to  serve  as  a  "building  block"  standard 
with  respect  to  future  standards  that 
may  contain  respiratory  protection 
requirements:  that  is,  future  standards 
that  regulate  respirator  use  in 
controlling  employee  exposure  to 
hazardous  conditions  will  refer  to 
provisions  in  the  final  respiratory 
protection  standard.  Further,  OSHA  has 
found  that  the  respirator  provisions  of 
existing  substance-specific  standards 
(Asbestos,  Cadmium,  Lead,  etc.)  were 
especially  in  need  of  revision  in  view  of 
newly  revised  §  1910.134.  Except  for  a 
limited  number  of  respirator  provisions 
unique  to  each  substance-specific 
standard,  the  remaining  regulatory  te<l 
on  respirators  now  reads  virtually  the 
same  for  each  of  these  standards.  For 
example,  all  provisions  addressing 
respirator  use,  selection,  and  fit  testing 
were  deleted  from  the  substance- 
specific  standards,  making  these 
standards  consistent  with  the  final 
respiratory  protection  standard  with 
respect  to  these  requirements.  The 
Agency  believes  that  the  revisions  being 
made  to  29  CFR  1910.134  are 
sufficiently  comprehensive  to  allow 
deletion  of  those  provisions  in  the 
substance-specific  standards  that 
duplicated  provisions  in  the  revised 
final  rule.  A  provision  was  retained  only 
when  it  addressed  conditions  (for 
example,  medical  evaluation)  that  were 
imique  and/or  integral  to  the  substance- 
specific  standard. 

The  Agency  concludes  that  deletion 
of  duplicative  provisions  fix)m  the 
substance-specific  standards  will 
enhance  compliance,  especially  for 
small  businesses,  and  will  thus  will 
improve  the  protection  afforded  to 
employees  who  use  respirators. 

IV.  Certification/Approval  Procedures 

Section  1910.134(b)(8)  of  the  previous 
standard  required  that  only  those 
respirators  approved  jointly  by  NIOSH 


and  MSHA  be  used  by  the  employer. 
The  current  respirator  testing  and 
approval  regulation,  30  CFR  11,  which 
authorized  the  Bureau  of  Mines  and 
NIOSH  to  jointly  approve  respiratory 
protection  devicafc  was  promulgated  on 
March  25. 1972  at  37  FR  6244.  On 
November  5, 1974  the  Mine 
Enforcement  Safety  Administration 
(MESA)  succeeded  the  Bureau  of  Mines 
and  joined  NIOSH  in  jointly  approving 
respirators.  Following  the  transfer  of 
MESA  to  the  Department  of  Labor, 
where  it  became  the  Mine  Safety  and 
Health  Administration  (MSHA), 
authority  was  transferred  on  March  24. 
1978  to  MSHA  for  joint  approval  with 
NIOSH  of  respirators.  Most  of  the 
Biueau's  respiratory  testing  methods, 
developed  in  the  1950s  or  earlier .^  were 
changed  in  the  1970s  to  reflect  changes 
in  testing  technology. 

NIOSH  initiated  revision  of  30CFR  11 
in  1980.  A  public  meeting  was  held  in 
July  1980  to  address  the  certification 
program.  On  August  27,  1987,  NIOSH 
published  a  notice  of  proposed 
rulemaking  (52  FR  32402)  that  would 
have  allowed  NIOSH  to  certify 
respirators  imder  the  new  42  CFR  part 
84  regulations,  replacing  the  ouront 
joint  NIOSH/MSHA  30  CFR  11 
certification  regulations.  The  proposed 
NIOSH  certification  regulations 
contained  new  and  revised 
requirements  for  testing  and 
certification  of  respirators,  and  included 
a  set  of  assigned  protection  factora  for 
various  classes  of  respirators.  PubUc 
hearings  on  the  first  draft  of  the  NIOSH 
proposal  were  held  in  January  1988.  On 
the  basis  of  the  conunents  received. 
NIOSH  prepared  a  revised  proposal  for 
further  public  comment.  On  June  8. 

1995  NIOSH  published  revised 
respirator  certification  procedures  for 
particulate  respirators  (60  FR  30336) 
and  recodified  the  previous  certification 
standards  for  the  odier  respirator  classes 
as  42  CFR  Part  84.  These  certification 
procedures  address  N,  P  and  R  class 
particulate  respirators  at  95%,  99%,  and 
99.7%  levels  of  effectiveness. 
Additional  public  comment  was  sought 
at  public  meetings  convened  in  June 

1996  to  assist  NIOSH  in  preparation  of 
futiu«  rulemakings  that  will  contjnue 
the  revision  of  the  certification 
procedures  for  other  classes  of 
respirators.  In  October  1997,  NIOSH 
announced  the  intended  priority  order 
for  these  futiu«  rulemakings.  Relevant 
aspects  of  these  proceedings  are 
discussed  in  the  Summary  and 
Explanation. 

V.  Significaiice  of  Risk 

Respiratora  are  used  by  American 
workers  as  a  means  of  protection  against 


a  multitude  of  respiratory  hazards  that 
include  chemical,  biological,  and 
radiological  agents.  Situations  in  which 
respirators  are  relied  upon  to  provide 
protection  bom  these  hazards  include 
those  that  involve  immediately  life- 
threatening  situations  as  well  as  routine 
operations  where  engineering  controls 
and  work  practices  are  not  able  to 
provide  sufficient  protection  from  these 
hazards.  In  these  situations,  respirators 
must  "seal  off'  and  isolate  the  worker's 
respiratory  system  from  the 
contaminated  environment.  The  risk 
that  a  worker  will  experience  an  adverse 
health  outcome  when  relying  on 
respiratory  protection  is  a  function  of 
the  toxicity  or  hazardous  nature  of  the 
air  contaminants  present,  the 
concentrations  of  the  contaminants  in 
the  air.  the  duration  of  exposure,  and 
the  degree  of  isolation  provided  by  the 
respirator.  When  respi^ors  fail  or  do 
not  provide  the  degree  of  protection 
expected  by  the  user,  the  user  is  placed 
at  an  increased  risk  of  any  adverse 
health  effects  that  are  associated  with 
exposiue  to  the  respiratory  hazards 
present.  Therefore,  it  is  critical  that 
respirators  perform  as  they  are  designed 
to  do  to  ensure  that  users  are  not  at  an 
increased  risk  of  experiencing  adverse 
efiiects  caused  by  exposure  to  respiratory 
hazards. 

OSHA  has  discussed  the  natiu«  of 
adverse  health  effects  caused  by 
exposure  to  airborne  chemical  hazards 
many  times  in  previous  rulemaking 
efforts  (see,  for  example,  Appendix  A  of 
the  Hazard  Communication  standard,  29 
CFR  1910.1200  and  the  preambles  to 
any  of  OSHA's  single  substance 
standards  codified  in  29  CFR  1910.1001 
to  1910.1052).  In  all  instances  where 
OSHA  has  promulgated  new  or  revised 
PELs  for  chemical  air  contaminants,    - 
OSHA  has  determined  that  the  health 
effects  associated  with  exposure  to  the 
contaminants  represent  material 
impairment  of  health  because  the  effects 
are  life-threatening,  cause  permanent 
damage,  or  significantly  impair  the 
worker's  ability  to  perform  his  or  her  job 
in  a  safe  manner.  As  discussed  in 
Section  VI  of  this  preamble,  OSHA 
expects  that  thousands  of  illnesses  and 
himdreds  of  fataUties  that  are  presently 
being  caused  by  exposure  to  hazardous 
substances  will  be  avoided  annually 
among  respirator  wearers  as  a  result  of 
improvements  and  clarifications  made 
to  the  earlier  standard  by  this  final  rule. 

Evidence  on  current  workplace 
exposure  levels  confirms  that  respiratora 
are  needed  in  many  work  situations  to 
protect  workere  against  serious  work- 
related  illness.  To  illustrate,  OSHA 
identified  several  substances  that 
represent  a  range  of  adverae  effects  and 
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designed  or  e> 
substances  for  w| 
promulgated  a  cc 
standard  (i.e., . 


for  which  0SHA{>  Integrated 
Management  Infohnation  System  (IMIS) 
database  has  documented  workplace 
exposiu«s  that  exceed  the  current  PELs 
for  these  substances.  The  effects 
represented  by  this  subset  of  the  IMIS 
and  the  associate  substances  for  which 
there  are  documc  ihted  overexposures 
include: 

— Sudden  death)  asphyxiation — carbon 

monoxide,  carnon  dioxide; 
— Loss  of  limg  function — wood  dust, 

welding  fiime,  manganese  fume, 

copper  fume,  cobalt  metal  fume. 

silica; 
— Central  nervous  system 

disturbances-^Carbon  monoxide. 

trichloroethylqi)e; 
— Cancer — chroi^c  add.  wood  dust, 

silica;  and 
— Cardiovasculaf  effocts— carbon 

monoxide. 

When  respirators  are  used  diuing 
operations  where  exposures  exceed 
OSHA's  PEL.  OSHA  believes  that  there 
is  Uttle  or  no  maigin  that  would  protect 
the  woii:er  in  thcj  event  that  the 
respirator  does  ndt  perform  as  well  as 
ted.  For  all  of  the 
^ch  OSHA  has 
iprehensive  health 
Bnic,  29  CFR 
1910.1018;  Asbestos,  29  CFR  1910.1001; 
Benzene.  29  CFR  1910.1028;  Lead.  29 
CFR  1910.1025;  Ethylene  Oxide.  29  CFR 
1910.1047),  OSH4  has  determined  that 
exposure  above  thja  PEL  is  associated 
with  a  significant  risk  of  material 
impairment  of  health,  and  believes  as  a 
matter  of  policy  that  exposures  below 
the  PEL  may  be  associated  with  risk 
levels  that  are  significant.  That  is.  there 
is  no  exposure  level  near  or  somewhat 
above  the  PEL  th4t  can  be  considered  to 
be  at  a  low  or  insignificant  risk  level. 
Therefore,  where  workers  perform  jobs 
that  result  in  expoeiues  above  the  PEL 
for  any  of  these  substances,  use  of 
properly  functionitig  respirators  is 
essential  to  ensuiia  that  workers  are  not 
placed  at  significant  risk  of  material 
impairment  of  health. 

Throughout  tbis  preamble.  OSHA  has 
demonstrated  thajt  adequate  fit  testing, 
proper  respirator  Isielection.  worker 
training,  and  thoinugh  inspection  and 
maintenance  are  essential  elements  of  a 
respirator  prograi^.  Without  these 
requirements.  OSHA  beUeves  that  there 
is  a  greater  chance  that  a  respirator  user 
will  inhale  potentially  dangerous  air 
contaminants,  either  by  improper 
selection  of  equipjipent.  excessive 
respirator  leakagej.  improper  use  of  the 
respirator,  or  any  combination  of  these. 
This  section  presents  an  analysis 
conducted  by  OSHA  to  evaluate  the 
improved  protection  to  workers  who  use 


respiratory  protection  equipment  by  the 
t)rpe  of  effective  respirator  program 
required  by  the  final  rule. 

m  the  context  of  a  respiratory 
protection  program,  the  health  risk 
presented  to  workers  can  be  represented 
as  the  risk  that  a  respirator  will  fail  to 
provide  some  minimum  expected  level 
of  protection,  which  increases  the 
possibiUty  that  the  user  of  the  respirator 
will  be  overexposed  to  a  harmful  air 
contaminant.  This  presiunes  that 
respirators  will  be  selected  and  used  in 
woA  settings  where  exposure  to 
ambient  concentrations  of  air 
contaminants  poses  an  unacceptable 
health  risk,  and.  if  the  resffiratCH' 
performs  as  expected,  the  wearer  will  be 
protected  from  that  risk.  For  example, 
an  employer  who  provides  a  half-mask, 
chemical  cartridge  respirator  for 
employee  use  might  tjrpically  assiune 
that  the  respirator  will  filter  out  90 
percent  of  the  contaminant  and  base  his 
or  her  choice  of  respirator  on  that 
assiunption.  If  the  respirator  performs 
less  effectively  than  expecteoi  the 
employer's  expectation  that  the 
respirator  will  provide  effective 
protection  will  not  be  fulfilled. 

This  concept  of  risk  differs  from  that 
used  by  OSHA  in  its  substance-specific 
health  standards,  in  which  the  Agency 
typically  defines  risk  as  the  probability 
that  a  worker  will  acquire  a  specific 
work-related  illness.  Quantifying  that 
kind  of  risk  requires  the  analysis  of  data 
that  relates  the  magnitude  or  intensity  of 
exposure  to  the  incidence  or  prevalence 
of  adverse  effects  seen  among  exposed 
populations  or  experimental  animals.  In 
contrast,  the  kinds  of  hazardous 
situations  covered  by  the  final 
respiratory  protection  standard  are 
varied  in  terms  of  the  nature  of  the 
hazard  present  (i.e..  acute,  chronic,  or 
both),  the  frequency  and  magnitude  of 
exposure,  and  the  types  of  illnesses 
associated  with  exposure  to  those 
hazards.  As  a  consequence,  the  health 
risks  addressed  by  the  final  rule  cannot 
be  described  in  terms  of  an  illness- 
specific  risk,  but  instead  relate  to  the 
more  general  probabifity  that  a 
respirator  will  provide  insufficient 
protection  causing  the  wearer  to  be 
exposed  to  a  dangerous  level  of  one  or 
more  air  contaminants. 

Certain  studies,  referred  to  as 
"woricplace  protection  factor"  (WPF) 
studies,  have  attempted  to  measure  the 
effectiveness  of  respirators  under  actual 
conditions  of  use  in  the  workplace.  The 
WPF  is  a  measure  of  the  reduction  in 
exposing  achieved  by  using  respiratory 
protection  and  is  represented  by  an 
estimate  of  the  ratio  of  the  concentration 
of  a  contaminant  foimd  in  the 
workplace  air  to  the  concentration 


found  inside  the  respirator  facepiece 
while  the  respirator  is  being  worn.  As 
the  degree  of  protection  afforded  by  the 
respirator  increases,  the  WPF  increases. 
Alternatively,  the  degree  of  protection 
provided  by  a  respirator  can  be 
expressed  as  a  penetration  value,  which 
is  the  reciprocal  of  the  WPF  and  reflects 
the  ratio  of  the  concentration  of 
contaminant  inside  the  facepiece  to  the 
concentration  outside.  For  example,  a 
WPF  of  50  equates  to  a  penetration 
value  of  0.02  and  means  that  the 
concentration  inside  the  respirator 
facepiece  is  one-fiftieth  of  the  ambient 
level. 

Because  WPF  studies  are  designed  to 
evaluate  the  field  effectiveness  of 
respiratory  protection  equipment,  study 
protocols  usually  have  been  designed  to 
minimize  factors  that  can  reduce 
respirator  performance.  Such  faaors 
include  selecting  the  wrong  type  of 
respirator  for  the  working  conditions 
under  which  the  study  is  being 
conducted,  use  of  poorly  fitting 
respirator  facepieces  (i.e.,  testing  of 
respirator  fit  is  routinely  done  in  well- 
conducted  WPF  studies),  inadequate 
training  of  wearers  in  proper  respirator 
adjustment  and  use,  or  excessive 
leakage  caused  by  malfunctioning  or 
dirty  respirator  parts.  Typically,  WPF 
study  protocols  include  procedures  for 
properly  selecting  respirators  and 
ensuring  that  they  are  in  good  working 
order,  assigning  respirators  to  workers 
on  the  basis  of  valid  qualitative  or 
quantitative  fit  tests,  training  wearers  on 
how  to  adjust  strap  tension  properly  and 
use  the  respirator,  and  ensuring  that 
neither  facial  hair  nor  other  personal 
protective  eouipment  is  likely  to 
interfere  with  respirator  fit.  In  addition, 
workers  included  in  WPF  studies  are 
usually  monitored  throughout  the 
period  that  respirators  are  worn  to  verify 
that  the  equipment  is  being  properly 
used.  All  of  these  conditions  reflect  the 
principal  elements  of  a  strong  respirator 
program  in  which  respirator 
perrormance  is  optimized;  therefore,  the 
results  from  a  good  WPF  study  can 
mirror  the  results  obtained  by  an 
employer  who  implements  a  well-run 
respiratory  protection  program. 

To  quantitatively  evaluate  the  impact 
of  implementing  a  good  respirator 
program  on  respirator  performance, 
OSHA  identified  several  WPF  studies 
that  were  conducted  using  methods  that 
reflect  a  comprehensive  program,  and 
compared  these  results  to  other 
workplace  studies  that  did  not  employ 
all  of  the  elements  of  a  good  program. 
Quantitative  approaches  are  used  to 
develop  (1)  aggregate  estimates  of 
respirator  effectiveness  in  both  the 
presence  and  absence  of  a  good 
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respiratory  protection  program,  and  (2) 
estimates  of  the  frequency  with  which 
workers  are  likely  to  achieve  inadequate 
protection  while  using  a  respirator, 
given  the  presence  or  absence  of  a  good 
underlying  program.  All  of  the  stupes 
used  in  this  analysis  pertain  to  the 
efiiactiveness  of  half-mask,  negative- 
pressure  respirators,  and  all  are 
contained  in  OSHA's  rulemaking  docket 
(H-049). 

Many  of  the  well  monitored  WPF 
studies  conducted  were  reviewed  by 
Nelson  et  al.  in  1995  (Ex.  64-514);  these 
authors  selected  data  from  seven  such 
studies  to  evaluate  the  overall  field 
effectiveness  of  half-mask,  negative- 
pressure  respirators.  Each  of  ^e  studies 
described  by  Nelson  et  al.  ensured 
selection  of  properly  fitted  respirators 
either  by  an  accepted  qualitative  fit  test 
(QLPT)  (i.e.,  isoamyl  acetate  or 
saccharin)  or  by  a  quantitative  fit  test 
(QNFT)  where  only  respirators  that 
provided  a  minimum  protection  fector 
to  the  wearer  of  at  least  100  were 
selected.  Each  of  these  studies  provided 
for  worker  instruction  in  proper 
respirator  use,  and  workers  were 
monitored  during  each  study  to  ensure 
proper  use.  An  additional  six  studies 
were  reviewed  by  Nelson  et  al.  but  were 
rejected  either  because  they  allegedly 
used  biased  sampling  methods  to 
determine  ambient  and  in-facepiece 
contaminant  concentrations  or  because 
the  authors  believed  that  improper  or 
invalidated  fit  test  procedures  were 
employed. 

In  the  studies  selected  by  Nelson  et  al. 
for  analysis,  workers  used  elastomeric 
or  disposable  respirators  equipped  with 
dust-mist,  dust-mist-fume,  or  high- 
efficiency  particulate  (HEPA)  filters,  and 
the  collection  of  studies  represented  a 
range  of  workplace  exposure  situations, 
including  pigment  production,  metals 
refining,  asbestos  exposure  during 
brake-repair  work,  welding,  and  spray 
painting.  Geometric  Mean  (GM)  WPF 
values  fix}m  these  studies  ranged  from 
47  to  3,360.  with  an  overall  GM  WPF  of 
290.  The  5th  percentile  WPF  bom  the 
data  set  was  estimated  to  be  13,  with  a 
95%  confidence  interval  of  10-18. 
Nelson  et  al.  concluded  fivm  the 
analysis  of  the  overall  data  set  that  the 
assigned  protection  factor  of  10  for  half- 
mask,  negative-pressiue  respirators  was 
reasonable  given  that  a  WPF  of  less  than 
10  would  not  likely  occur  more  than  5 
percent  of  the  time.  In  addition.  Nelson 
et  al.  found  no  significant  difference  in 
the  field  performance  of  disposable 
respirators  compared  to  elastomeric 
models.  OSHA  has  not  conducted  a 
detailed  comparative  evaluation  of  WPF 
values  obtained  from  disposable  vs. 
elastomeric  respirators;  if,  in  fact. 


disposable  respirators  provide  less 
protection  than  elastomeric  respirators, 
the  WPFs  that  can  be  achieved  imder  a 
good  respirator  program  will  be 
overstated  in  this  analysis  since  Nelson 
et  al.'s  compiled  data  reflect  the  use  of 
both  types  of  respirators. 

Each  of  the  studies  reviewed  by 
Nelson  involved  worker  exposiues  to 
dusts.  OSHA  could  identify  only  one 
WPF  study,  by  Galvin  et  al.  in  1990  (Ex. 
64-22),  that  examined  respirator 
effectiveness  against  exposiue  to  a 
vapor-phase  contaminant  rather  than  a 
particulate.  In  this  study.  WPF 
measurements  were  taken  on  a  group  of 
13  styrene  workers  who  used  half-mask, 
air-piuifying  respirators  equipped  with 
chemical  cartridge  filters.  All  employees 
were  assigned  respirators  based  on 
passing  an  irritant  smoke  fit  test,  and  all 
were  trained  on  how  to  properly  don  the 
respirator  and  conduct  fit  checks.  In- 
mask  and  ambient  styrene 
concentrations  were  measured  over  one- 
hour  periods,  during  which  employees 
were  instructed  not  to  readjust  the 
facepiece.  Chemical  cartridges  were 
changed  with  each  new  sampling  period 
to  ensure  that  there  was  no 
breakthrough.  In-mask  styrene 
concentrations  were  adjusted  upwards 
by  40  percent  to  accoimt  for  pulmonary 
retention,  which  avoided  potentially 
overestimating  the  WPF.  The  GM  WPF 
for  the  overall  cohort  was  reported  to  be 
79,  with  a  geometric  standard  deviation 
(GSD)  of  3.51.  There  was  no  significant 
difference  in  WPF  values  between  those 
workers  engaged  in  relatively  physical 
operations,  such  as  spraying,  compmred 
to  those  performing  less  physical  work 
tasks.  The  GM  WPF  found  by  Galvin  et 
al.  for  styrene-exposed  workers  lies 
within  the  range  of  GM  WPF  values 
reirarted  in  the  studies  reviewed  by 
Nelson  for  worker  cohorts  exposed  to 
particulate-contaminated  environments. 
Nelson  in  his  1995  report  (Ex.  64-514) 
excluded  the  Galvin  et  al.  study  from 
his  analysis  because  fit  tests  were 
performed  using  the  irritant  smoke 
protocol.  As  discussed  in  the  Summary 
and  Explanation  section  of  this 
preamble,  OSHA  has  determined  that 
the  irritant  smoke  qualitative  fit  test 
provides  a  valid,  effective  test  of 
respirator  facepiece  fit.  The  procedures 
used  by  Galvin  et  al.  to  ensure  adequate 
worker  training  and  respirator  use  are 
consistent  with  the  elements  of  a 
permissible  respirator  program,  and 
OSHA,  therefore,  finds  it  appropriate  to 
include  this  study  in  the  set  of  WPF 
studies  that  are  representative  of 
effective  respiratory  program  practices. 

In  contrast,  OSHA  has  identified  three 
studies  where  investigators  also 
determined  WPFvalues  for  half-mask. 


'  negative-pressure  respirators,  but  where 
few  steps  were  taken  to  ensvue 
maximum  respirator  performance. 
OSHA  believes  that  these  studies 
illustrate  the  relative  lack  of  protection 
afforded  by  respirators  when  certain 
critical  elements  of  the  respiratory 
protection  program  are  missing  or 
inadequate.  The  studies  identified  by 
OSHA  are  those  by  Toney  and  Bamhart 
in  1972  (Ex.  64-68),  Moore  and  Smith 
in  1976  (Ex.  64-49).  and  Harris  et  a/,  in 
1974  (Ex.  27-11). 

Toney  and  Bamhart  (Ex.  64-68) 
conducted  a  WPF  study  to  evaluate  the 
effectiveness  of  half-mask,  chemical- 
cartridge  respirators  on  reducing 
exposures  of  spray  painters  to  solvent 
vapors  and  aerosols.  Data  were  obtained 
bom  painters  working  at  39  different 
sites  and  included  boUi  in-made  and 
ambient  concentrations.  WPFs  were 
found  to  be  low;  from  the  raw  data 
presented  in  the  study,  OSHA 
calculated  a  GM  WPF  of  3.8  for  solvent 
exposure  (GSD=2.28,  N=39)  and  a  GM 
WPF  of  11.4  for  aerosol  exposure 
(GSD=4.12,  N=40).  Penetration  tests 
performed  on  imused  respirator 
cartridges  of  the  same  types  used  in  the 
field  indicated  that  the  poor  WPFs 
achieved  in  the  field  tests  were  caused 
by  poor  respirator  fit  and  a  lack  of 
respirator  maintenance,  and  w«e  not 
due  to  any  inherent  defect  in  the 
cartridges.  The  authors  concluded  that 
respirators  being  used  by  painters  were 
not  effective  and  cited  several  reasons, 
all  pointing  to  the  lack  of  a  respiratory 
protection  program  at  the  facilities 
tested.  For  example,  28  percent  of 
respirators  used  oy  the  painters  were 
poorly  maintained.  Some  of  the 
conditions  found  by  the  investigators 
included  deteriorating  rubber  on  the 
fiicepieces,  the  presence  of  stuck  or 
warpedxalves,  missing  head  straps,  and 
evidence  of  leakage  around  the  cartridge 
seal.  In  addition,  it  was  apparent  that 
some  of  the  cartridges  had  not  been 
changed  for  extended  periods  of  time. 
Many  of  the  facilities  studied  supplied 
non-approved  respiratory  protective 
devices  (respirators  were  approved  by 
the  Biueau  of  Mines  at  the  time  of  the 
study),  and  most  had  no  formal  training 
or  maintenance  program  in  place.  The 
authors  found  that  "*  *  'management 
and  workers  are  extremely  uninformed 
on  the  subject  of  selection,  use,  and  care 
of  respiratory  protective  devices."  (Ex. 
64-68.  p.  93). 

The  second  study,  conducted  by 
Moore  and  Smith  in  1976  (Ex.  64-49), 
measiued  WPF  values  obtained  by 
workers  exposed  to  sulfur  dioxide  (SO2) 
during  a  furnace  charging  operation  at  a 
copper  smelter.  Three  models  of  half- 
mask,  chemical  cartridge  respirators 
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were  tested  onjeach  of  nine  workers;  in- 
mask  and  ambient  SO2  concentrations 
were  measured  during  the  furnace 
charging  operation  while  the  respirators 
were  worn.  The^e  is  no  indication  in  the 
study  that  qualiitative  or  quantitative  fit 
testing  was  perli^rmed  to  verify  adequate 
facepiece  fit.  A;  total  of  81  samples  were 
collected,  5  of  which  were  excluded 
from  the  analysis  because  the  subjects 
removed  or  lifted  the  respirator 
facepiece  during  the  sampling  period. 
Average  ambie^J  SO2  concentrations 
varied  in  the  ra^ge  of  53  to  61  mg/m^ 
(20.4  to  23.5  ppm)  during  the  sampling 
period.  Geometnc  mean  WPF  values 
reported  for  eacph  of  the  three  models  of 
respirator  were:22.1  (SD=22.6),  18.4 
(SD=14.2).  andji2.9  [SB  =  11.0).  Moore 
•  and  Smith  concluded  that  the  overall 
protection  afforded  by  the  respirators 
was  poor,  and  that  between  one-third 
and  one-half  of  the  protection  factors 
achieved  would  be  below  10,  the 
accepted  mininktim  protection  factor  for 
that  type  of  res|>irator.  Reasons  given  by 
the  authors  for  ^^e  poor  fits  observed 
among  the  subjk:t  workers  included  the 
possibility  that  strap  tension  was  not 
properly  adjusted  (the  authors  did  not 
control  or  monijtor  strap  tension), 
variation  in  facial  hair  (despite  the  lack 
of  beards  or  wide  sideburns),  and 
normal  work  activities  that  caused  head 
motion  and  deep  breathing  associated 
with  heavy  woik. 

The  third  stu#  is  that  of  Harris  et  al. 
in  1974  (Ex.  27-11),  who  evaluated  the 
performance  of  iive  half-mask  dust 
respirators  among  37  miners  working  in 
4  coal  mines.  Ih-n>ask  and  ambient  dust 
measurements  Were  made  throughout 
the  workshifts,  during  which  miners 
intermittently  uispd  respiratory 
protection.  Thu^  this  study  differs  from 
the  others  described  above  in  that  the 
ratio  of  in-mask  to  outside 
concentrations  included  periods  of  time 
where  the  respi^tor  was  not  worn,  in 
contrast  to  the  typical  WPF  study.  The 
ratio  of  in-mask  to  outside  concentration 
determined  duriiig  periods  of 
intermittent  res^^rator  use,  termed  the 
"effective  protection  factor"  (EPF),  is 
not  directly  comparable  to  WPF  values 
because,  to  the  extent  that  workers 
spend  time  in  contaminated 
atmospheres  wii  liout  respiratory 


protection,  the  WPF  will  tend  to 
und««tate  the  actual  protection 
obtained  while  the  respirator  is  being 
worn.  However,  according  to 
Poppendorf  in  1995  (Ex.  54-512),  it  is 
possible  to  use  EPF  data  to  estimate  the 
WPF  that  was  likely  to  have  been 
achieved  during  periods  of  respirator 
use  if  both  of  the  following  are  known 
or  can  be  estimated:  (1)  The  fraction  of 
time  during  which  the  respirator  was 
not  worn  by  the  subject,  and  (2)  the  ratio 
of  contaminant  concentration  in  areas 
where  the  respirator  was  worn  to  that  in 
areas  where  the  respirator  was  not  worn. 
Poppendorf  (Ex.  54-512)  described  the 
mathematical  relationship  between  the 
EPF  and  WPF  and  suggested  that  the 
likely  range  of  average  WPF  values 
achieved  by  the  miners  during  periods 
of  respirator  use  was  3.6  to  5.7.  This 
estimate  of  WPF  is  based  on  an 
observation  by  Harris  et  al.  that  miners 
wore  their  respirators  about  half  of  the 
time  during  the  sampling  periods,  and 
an  assiunption  by  Poppendorf  (Ex.  54- 
512)  that  the  dust  levels  in  the  air  while 
respirators  were  worn  were  at  least  5 
times  higher  than  airborne  dust  levels 
during  periods  of  respirator  non-use. 
OSHA  believes  that  the  latter 
assumption  is  reasonable  given  that 
Harris  et  al.  reported  that,  for  the  most 
part,  miners  wore  their  respirators  only 
when  visible  airborne  dust  was  present. 
Harris  et  al.  noted  that  the  hard  hats 
worn  by  the  miners  interfered  with 
proper  respirator  strap  positioning  and 
adjustment;  OSHA  believes  that  this 
factor,  as  well  as  the  apparent  lack  of  fit 
testing,  is  likely  to  have  contributed  to 
the  low  protection  factors  experienced 
by  the  miners. 

OSHA  believes  that  the  studies 
described  above  demonstrate  that 
improved  respirator  performance  can  be 
achieved  under  actual  workplace 
conditions  if  fit  testing  is  used  to  select 
respirators,  if  respirators  are  clean  and 
in  good  working  order,  and  if  employees 
are  properly  trained  and  supervised  in 
their  use.  TTiis  is  evident  when  the 
summary  statistics  from  aggregate 
protection  factor  data  obtained  from 
field  studies  on  groups  of  employees 
using  respirators  in  the  absence  of  a 
strong  respirator  program  (i.e.,  Moore 
and  Smith,  Toney  and  Bamhart,  Harris 


et  al.)  are  compared  with  those  obtained 
from  cohorts  using  respiratore  under  the 
condition  of  a  strong  program  (i.e.,  the 
studies  reviewed  by  Nelson  and  the 
study  by  Galvin  et  al.).  Summary 
protection  factor  data  from  these  studies 
are  presented  in  Table  V-l  as  geometric 
mean  and  mean  WPF  values,  and  the 
geometric  standard  deviation  (GSD)  of 
the  distribution  of  WPF  values.  From 
these  summary  statistics,  OSHA 
computed  a  weighted  geometric  mean 
WPF  across  cohorts  exposed  to 
.  particulate  contamintmts  to  compare  the 
central  tendency  in  protection  facton 
achieved  both  with  and  without  an 
adequate  underlying  respirator  program 
(see  footnote  on  Table  V-l). 

In  general,  groups  of  employees  using 
respirators  against  particulate  exposures 
under  a  strong  program  achieved  an 
overall  GM  protection  factor  about  25- 
fold  higher  than  groups  using 
respirators  without  the  elements  of  a 
strong  respiratory  protection  program. 
In  studies  that  did  not  implement  all  of 
these  elements,  mean  WPF  values 
among  the  particulate-exposed  worker 
cohorts  tested  ranged  from  about  6  to 
22.  Mean  WPF  values  for  particulate- 
exposed  worker  cohorts  included  in  the 
WPF  studies  where  elements  of  a  good 
program  were  implemented  ranged  from 
72  to  2,400,  with  the  mean  WPF  from 
one  study  estimated  to  be  11,500.  The 
results  from  studies  that  examined 
respirator  effectiveness  against  gas  or 
vapor,  also  included  in  Table  V-l,  show 
an  8-fold  difference  in  overall  GM  WPF 
values.  With  only  one  exception,  the  95 
percent  confidence  intervals  around  the 
GM  WPF  values  computed  from  the 
studies  reflecting  inadequate  program 
practices  do  not  overlap  with  those 
computed  from  the  studies  reflecting 
strong  program  elements  (see  Table  V- 
1);  thus,  the  hypothesis  that  there  are  no 
differences  in  the  GM  WPF  values 
between  the  two  groups  of  studies  is 
rejected.  This  analysis  suggests  that 
implementation  of  a  good  respiratory 
protection  program  containing  the 
elements  described  by  the  final  rule  can 
contribute  to  a  substantial  increase  in 
the  overall  performance  of  respirators 
used  in  actual  workplace  settings,  as 
measured  by  the  mean  WPF  across 
groups  of  workers. 
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Table  V-i.— Summary  Results  From  Workplace  Protection  Factor  (WPF)  Studies  and  Estimated  Fre- 
quencies OF  Respirator  Failure,  Based  on  a  One-Factor  ANOVA  Analysis  of  Data  From  Workplace  Pro- 
tection Factor  (WPF)  Studies 


Geometric  mean 
WPF  (95%  C.l.') 

Geometric 
standard 
deviation 

Mean 
WPF 

Estimated  percent  of  workers  with: 

study 

Mean 
WPF  S102 

Mean 
WPF  S22 

WPF  510 
at  least 

5%ofttie 
timea 

WPFS2M 

least  5% 

of  the 

time^ 

Particulate  Exposure 
Toney  and  Bamhart  (1972]  (Ex.  64-68) 
Hams  et  al.  [1974]  (Ex.  27-11) 

Low  Estimate  

High  Estimate 

Weighted  Geometric  Mean  

GasA/apor  Exposure 

Moore  and  Smith  [1976]  (Ex.  64-69) 

Respirator  A  

Respirator  B  

Respirator  C 

Toney  and  Bamhart  [1972]  (Ex.  64-68) 
Weighted  Geometric  Mean  


Studies  Reflecting  Inadequate  Program  Elements 


*  11.4  (3.2-39.6) 

*3.6  (1-17.9) 

55.7  (1.6-20.4) 

•5.6 


*4.12 

52-93 
'2.93 


Particulate  Exposure 

Dixon  and  Nelson  [1984] »  

Gaboury  and  Burd  [1989]  •  

Lenhart  and  Campbell  [1984]"  .... 

Nelson  and  Dixon  [1985]"  

Gosselink  et  al.  [1986]  • 

Cotton  and  Mullins  [1992] »  

Myers  [1990]*  

Weighted  Geometric  Mean 
Gas/Vapor  Exposure 
Gah/in  et  al.  [1990]  (Ex.  64-22)  .... 


15.29  (8.3-2ai) 
13.72  (7.7-24.4) 

9.59  (4.8-19.2) 

■•3.8(1.2-11.9) 
•9.4 

Studies  Reflecting  Good  Program  Elements 


'2.36 
'2.15 
'2.16 
"2.28 


31.1 

6.4 
10.2 


22.1 

18.4 

12.9 

5.3 


3360  (3101-3640) 

47  (31-72) 

166  (120-228) 

258  (192-347) 

96  (75-123) 

147(117-185) 

346  (256-468) 

•142 

79(54-115) 


4.8 
2.5 
3.8 
5.2 
2.3 
2.5 
7.2 


3.5 


11.498 

72 

405 

1004 

136 

224 

2,428 


173 


76.8 

99.7 
97.0 


362 
41.3 
83.1 
100 


<0.01 
02 
0.1 
0.7 
•cO.OI 
<0.01 
2.8 


1.1 


9.0 

38.8 
12.5 


<0.01 
<0.01 
<0.01 
14.7 


<0.01 
<0.01 
<0.01 
<0.01 
<0.01 
<0.01 
0.1 


<0.01 


100 

100 
100 


98.9 
99.7 

100 

100 


<0.01 

30.1 
9.0 

14.5 
0.1 
0.1 

22.2 


31.7 


60.4 

96.4 
82.3 


1.9 

0.5 

9.0 

95.7 


<0.01 

<0.01 

0.02 

0.3 

<0.01 

<0.01 

1.7 


02 


'95%  confidence  interval  of  the  geometric  mean  WPF  calculated  as  follows  for  simuttaneous  confidence  intervals:  v±SD<-Vn  t,   ,,-a,, 
a-1-(1-0.05)"N  '  '•'       ■" 

where  n  is  the  number  of  WPF  measurements  in  each  study  and  N  is  the  number  of  studies  being  compared  (i.e..  10  for  particulate  studies 
and  5  for  gas/vapor  studies). 

2  Calculated  from  equation  9  as  described  in  the  text;  5  =  0.1  for  WPF  -  10.  8  -  0.5  for  WPF  -  2. 

3  Calculated  from  eouation  10  as  described  in  the  text;  k  =  0.1  for  WPF  -  10,  k  «  0.5  for  WPF  -  2. 
*  Calculated  by  OSHA  from  raw  data  presented  by  the  authors. 

*Range  of  WPF  values  estimated  by  Popendorf  [1995]  (Ex.  54-512),  from  effective  protection  factor  values  (EPF)  reported  by  Hams  et  al 
GSDs  calculated  by  OSHA  from  median  and  mean  EPF  values  reported  by  Harris  et  al. 
•Calculated  as  a  weighted  geometric  mean  as  follows:  exp[(IlnGM'(lnC3S0)2)/I(1/(lnGSD)2)]. 
'Calculated  by  OSHA  from  median  and  mean  WPF  values  reported  by  Moore  and  Smith. 
"Studies  reviewed  by  Nelson  [1995]  (Ex.  64-514). 


The  three  WPF  studies  representing 
deficient  program  practices  were  all 
conducted  10  to  20  years  earlier  than 
the  WPF  studies  reflecting  good 
program  elements.  Thus,  diffierences 
between  the  two  groups  of  studies  in 
working  conditions,  processes  and 
exposures,  or  respirator  equipment  and 
technology  could  confound  the 
comparison  of  respirator  effectiveness 
measures.  OSHA  is  not  aware  of  any 
recent  studies  that  have  been  conducted 
that  were  designed  to  evaluate  the 
impact  of  respirator  program  elements 
on  respirator  effectiveness,  nor  are 
recent  studies  available  that  have 
attempted  to  measure  respirator 
effectiveness  under  conditions  of  a  poor 
respiratory  protection  program.  OSHA 
believes  that  this  analysis  of  program 
impacts  on  respirator  performance  is 
based  on  the  best  available  data. 
However,  OSHA  has  considered 
whether  confoimding  factors  related  to 


the  elements  of  a  good  respirator 
program  may  also  have  contributed  to 
the  differences  in  respirator 
performance  reported  by  the  two  groups 
of  WPF  studies.  For  example,  respirator 
fit  can  be  adversely  affected  by  vigorous 
work  activity  requiring  head  motion  and 
deep  breathing.  Heavy  work  loads  also 
contribute  to  respirator  discomfort, 
which  may  cause  a  worker  to  wear  a 
respirator  too  loosely.  The  nature  of  the 
air  contaminant  affects  respirator 
performance  in  that  different  types  of 
respirator  filters  have  different 
capabilities  in  purifying  contaminated 
air  and  gas-phase  contaminants  and 
small-particulate  aerosols  pass  more 
readily  through  leak  points  than  do 
aerosols  comprised  mostly  of  larger 
particles. 

OSHA  does  not  believe  that  any 
systematic  differences  in  working 
conditions  or  respirator  technology 
contribute  substantially  to  the 


differences  in  respirator  effectiveness 
found  between  the  two  groups  of  studies 
included  in  the  analysis.  For  example, 
both  groups  of  studies  represent  a  range 
of  workplace  situations  that  involve 
strenuous  and  non-strenuous  work.  In 
the  studies  that  do  not  reflect  good 
program  practices,  workers  were 
engaged  in  active,  strenuous  work 
(smelter  operations  and  coal  mining)  as 
well  as  less  active  work  (spray  painting). 
Similarly,  studies  that  reflect  good 
program  practices  have  also  been 
conducted  on  worker  cohorts  engaged  in 
both  active  work  (metals  refining)  and 
less  active  work  (spray  painting,  brake 
repair).  Both  groups  of  studies  also 
involve  a  range  of  contaminants, 
including  both  gas-phase  and  various 
kinds  of  particulate.  Some  of  the  studies 
reviewed  by  Nelson  included 
information  on  the  size  distribution  of 


UMI 
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particulates  tolkrhich  workers  were 
exposed,  with  the  range  across  these 
studies  including  both  respirable  and 
non-respirable  particles.  Other  studies 
included  in  the  Nelson  analysis 
reported  that  workers  were  exposed  to 
both  dust  and  fitme.  Therefore,  the 
differences  in  VVPFs  found  between  the 
two  groups  of  studies  cannot  be 
explained  by  d^iRiBrences  in  particidate 
sizes  or  characteristics.  Both  groups  of 
studies  also  represent  a  variety  of  half- 
mask  respiratorldesigns  and  filters, 
including  singl^use  respirators  and 
respirators  equjibped  with  dust/mist 
(i.e.,  non-HEPA)  filters.  OSHA  beheves 
it  unlikely  that  the  14-fold  difference  in 
overall  WPFs  between  the  two  groups  of 
studies  can  be  primarily  attributed  to 
any  fundamental  differences  in 
respirator  equipment  or  technology. 
Therefore,  OSHA  finds  that  the 
differences  in  WPF  values  obtained 
trom  the  two  groups  of  studies  are  more 
likely  to  reflect  differences  in  how  well 
the  respirators  fit  the  subject  workers, 
the  condition  of  the  respiratory 
equipment  used  and  the  extent  to 
whidi  the  equijlment  was  used 
properly,  rathef  Ithan  any  confounding 
caused  by  syst^fiatic  differences  in 
work  settings,  tjhe  nature  of  the 
exposures,  or  the  age  of  the  WPF 
studies. 

The  kinds  of  summary  statistics  ■ 
presented  in  Table  V-l  have  been  used 
by  several  investigators  to  demonstrate 
how  poorly  or  how  well  respirators  can 
protect  workers  under  actual  conditions 
of  use  (see,  for  example,  Moore  and 
Smith  (Ex.  64-«6),  Nelson  et  al.  (Ex.  64- 


(1) 
(2) 

(3) 


Where: 

P  =  the  penetration  value  for  a  worker 

for  a  particular  wearing  period, 
lip  =  the  arithmetic  mean  penetration 

value  for  the  population, 
B  =  a  lognonnally  distributed  factor  that 

transforms  |ip  to  the  arithmetic 

mean  penetration  value  for  the 

individual  worket,  and 
W  =  a  lognormsiQy  distributed  factor 

that  transfdrtns  Mp  x  B  to  the  P  value 


514)).  However,  such  descriptive 
measures  can  only  provide  information 
on  the  aggregate  frequency  distribution 
of  protection  factor  values  in  a  group  of 
workers.  Although  it  is  useful  to  rely  on 
summary  statistics  bom  aggregate 
protection  factor  data  to  make  general 
statements  about  the  effectiveness  of 
respirators,  such  measiues  do  not 
adequately  convey  information  on  the 
number  or  proportion  of  workers  who 
remain  at  risk  of  overexposure  to  air 
contaminants  despite  the  use  of 
respiratory  protection,  or  how 
frequently  an  individual  worker  might 
e}q>erience  poor  fits. 

Nicas  (Ex.  156)  and  Nicas  and  Spear 
in  1992  (Ex.  64-425)  have  suggested  that 
using  statistics  fix>m  aggregate 
protection  factor  data  does  not 
adequately  describe  the  true  risk  of 
overexposiue  to  workers  using 
respirators  because  the  approach  fails  to 
recognize  that  there  are  two  different 
sources  of  variability  that  account  for 
the  overall  variation  in  protection  factor 
values  measiUBd  from  a  given  cohort  of 
workers.  One  source  of  variability  in 
protection  factors  is  the  variation 
typically  experienced  by  a  single  worker 
from  one  day  to  the  next:  this  is  termed 
within-worker  variability.  The  second 
source  of  variability  reflects  the 
observation  that  different  woricers 
within  a  group  will  achieve  different 
average  protection  factors  over  a  given 
period  of  time;  this  is  termed  between- 
worker  variability.  In  a  peer-reviewed 
article,  Nicas  and  Spear  (Ex.  64-425) 
have  described  a  statistical  model  that 
accoimts  for  both  soim»s  of  variability. 


This  model  has  been  used  by  OSHA  to 
estimate  the  following  from  the 
protection  factor  studies  described 
above  to  better  characterize  risks  to 
workers  who  use  respirators  both  in  the 
absence  of  and  under  a  strong 
respiratory  protection  program: 

(1)  The  proportion  of  workers  who  fail  to 
achieve  a  long-tenn  average  protection  Cactor 
at  or  above  some  specifled  target  level, 
exposing  the  weaker  to  an  increased  risk  of 

a  chronic  health  hazard  (i.e.,  a  health  hazard 
that  is  typically  associated  with  long-term 
cumulative  exposure);  and 

(2)  The  proportion  of  workers  who  achieve 
a  protection  foctor  below  some  specified 
taiget  level  at  least  5  percent  of  the  time  that 
the  respirator  is  worn,  thus  increasing  the 
frequency  with  which  a  worker  may  be 
exposed  above  an  effect  concentration 
associated  with  an  acute  health  hazard. 

The  Nicas  and  Spear  model  (Exs.  64- 
425, 156)  used  by  OSHA  in  this  analysis 
is  a  one-factor  analysis  of  variance  and 
is  described  briefly  as  follows.  Let  P  *• 
denote  a  penetration  value  experienced 
by  the  wearer  of  a  respirator  during  a 
randomly  selected  wearing  time  (P  is 
defined  as  the  reciprocal  of  the 
protection  factor  PF  measured  in  the 
workplace,  or  1/PF).  For  example,  a  P 
value  of  0.1  for  a  respirator  wearer 
reflects  that  a  protection  factor  of  10  was 
achieved  in  the  workplace  for  that 
individual.  If  one  were  to  measure  the 
penetration  values  among  members  of  a 
group  of  workers  over  time  and 
aggregate  the  results,  the  total 
distribution  of  P  values  can  be  described 
by  the  following  parametere: 


P  =  \ipXBxW 

GMIP]  =  \i^x  GM[B]  X  GM[W] 

GSDiP]  =  cxp^Vln^  GSD[B]+  In^  GSD{W]] 


experienced  by  the  individual 
worker  for  a  particular  wearing 
time. 

The  factors  W  and  B  describe  within- 
worker  variability  and  between-worker 
variability,  respectively. 

Since  workplace  protection  factor 
studies  typically  report  the  geometric 
mean  and  geometric  standard  deviation 
of  protection  factor  values  obtained 


from  a  cohort  of  respirator  wearers  (i.e., 
GMIP]  and  GSD[P]).  the  parameters 
described  above  for  within-worker  and 
between  worker  variability  can  be 
estimated  as  follows  if  the  relationship 
between  GSD[B]  and  GSD[W]  are  known 
or  assiuned.  Let  R  represent  the  ratio  of 
GSDfWJ/GSDIB);  then  GSDfB)  can  be 
estimated  bom  GSD[P1  end  R  by  the 
relationship 


(4)       GSD{B]  =  expfr-lln/?l+iUln2  R+2(\n^  GSD(/»)-  In^  ^)]\ 
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GSD(W].  GM(B].  and  GM(W1  are 
estimated  by: 


(5)  GSD[W]  =  GSD[B}*R 

(6)  GAflW]  =  l/exp(0J*ln^(G5D(W]),and 

(7)  CA/IB]  =  l/exp(0.5*ln^(GSD[B]). 


The  arithmetic  mean  of  the  total 
distribution  of  penetration  values  across 
the  whole  cohort,  ^p,  is  estimated  by: 


(8) 


»ip  = 


GAflP] 


{GM[B}^GM[W]) 


Nicas  (Ex.  156)  defines  two  additional 
values,  S  and  k,  that  are  based  on  the 
parameters  described  above.  The  value 
S  represents  the  95th  percentile  of  the 
between-wearer  distribution  of  average 
penetration  values  among  a  cohort  of 


respirator  wearers;  thus,  there  is  a  5 
percent  chance  that  a  respirator  wearer 
in  the  cohort  could  have  an  average 
penetration  value  of  S  or  higher.  If  S  is 
set  to  some  penetration  value  reflecting 
some  minimum  acceptable  value  of 


protection,  the  probabiUty  that  a 
respirator  wearer  would  fail,  on  average, 
to  achieve  the  minimiun  acceptable 
penetration  value  is  Pr(Z>z],  where 


(9) 


z  = 


|ln6-(ln^p  +  lnGAf[B])) 


]nGSD[B] 


and  Z  is  the  standard  normal  deviate.  By 
estimating  the  parameters  \ip,  GM(B]. 
and  GSD(Bj  from  WPF  data,  one  can 
estimate  the  probability  that  a  respirator 
wearer  could  have  an  average 
penetration  value  greater  than  some 
specified  value  S. 


The  value  k  is  defined  by  Nicas  (Ex. 
154)  based  on  the  distribution  of  each 
worker's  95th  percentile  P  value  and 
represented  the  P  value  experienced  at 
least  5  percent  of  the  time  by  95  percent 
of  workers  in  the  cohort.  If  k  is  set  to 
some  minimum  acceptable  P  value,  the 


estimated  probability  that  a  respirator 
weqjer  could  fail  to  achieve  the 
minimum  P  value  at  least  5%  of  the 
time  is  Pr(Z>z),  where 


(10) 


z  = 


InK-flnji^  +  lnGAflB]+(1.6451nGSD[W])-(0.51n^  G5Z)I\V])] 

\nGSD[B] 


and  Z  is  the  standard  normal  deviate. 
Thus,  the  proportion  of  workers  who 
fail  to  achieve  a  P  value  of  k  at  least  5 
percent  of  the  time  can  be  determined 
by  estimating  the  parameters  m>,  GM(B1, 
and  GSD(W1  horn  WPF  data. 

The  following  hypothetical  example 
illustrates  OSHA's  use  of  the  model  to 
estimate  the  risk  to  workers  of 
experiencing  an  overexposure  while 
using  respiratory  protection.  Suppose 
that  the  WPF  values  obtained  from  a 
group  of  workers  using  half-mask, 
negative-pressure  respirators  are  foimd 
to  have  a  geometric  mean  of  50  (i.e., 
GM(P1  =  1/50  =  0.02)  and  a  geometric 
standard  deviation  of  3.0  (GSD(P1  =  3.0). 
Furthermore,  from  one  of  the  WPF 
studies  reviewed  by  OSHA  (Galvin  et 
al.)  (Ex.  64-22).  it  was  reported  that 
within-worker  variability  exceeded 
between-worker  variability  in  workplace 


protection  factors,  with  the  ratio 
GSD(W)/GSD(B1  =  1.5.  From  equations  4 
through  7  above,  and  assuming  that  R  = 
1.5.  then  GSDiBj  =  1.73,  GSD[W]  =  2.60. 
GMIW]  =  0.63.  and  GM(B)  =  0.86.  The 
arithmetic  average  of  the  cohort's  P 
values,  Mf»  is  estimated  from  equation  8 
to  be  0.037.  If  a  protection  factor  of  less 
than  10  (the  NIOSH  minimum  assigned 
PF  for  half-mask  respirators)  is 
considered  to  place  the  worker  at  risk  of 
an  overexposure,  then  equation  9 
predicts  a  probability  of  1.8  percent  that 
a  worker  in  the  group  would  be 
expected  to  have  an  average  WPF  value 
of  10  or  less  (i.e.,  5  is  set  to  0.1  in 
equation  9);  that  is,  1.8  percent  of  the 
group  of  respirator  wearers  would 
frequently  encoimter  situations  where 
they  are  working  in  a  hazardous 
environment  without  the  minimum 
protection  expected  from  the  respirators 


being  used.  By  equation  10,  there  is  a 
substantial  probability  (47  percent)  that 
a  worker  in  the  cohort  would  not 
achieve  a  minimum  protection  factor  of 
10  at  least  5  percent  of  the  time  that 
respirators  are  used  (i.e.,  k  is  set  to  0.1 
in  equation  10). 

OSHA  used  the  Nicas  and  Spear 
model,  the  summary  data  from  the  WPF 
studies  reviewed  above,  and  the  method 
outlined  in  the  example  described  above 
to  estimate  the  probability  that  a 
respirator  wearer  would  fail  to  receive 
adequate  protection  from  their 
respirator:  the  detailed  results  of  this 
analysis  appear  in  Table  V-1,  and 
summary  findings  are  listed  in  Table  V- 
2.  From  the  studies  that  reflect  the  lack 
of  an  adequate  respiratory  protection 
program,  the  Nicas  and  Spear  model 
predicts  a  high  probability  (between  36 
and  100  percent)  that  a  wearer  would 


UMI 


eJgal  Ragjgter  /  Vol.  63.  No.  5  /  Thursday,  January  8.  1998  /  Rules  and  Regulations  1171 


not  achieve  an  aierage  protection  factor 
of  10.  Data  from  two  of  these  studies  by 
Toney  and  Barnbart  (Ex.  64-68),  and 
Harris  et  al.  (Exj  27-11),  when  used  in 
the  model,  suggest  a  probability  of 
between  13  and  39  percent  that  the 
average  WPF  for  a  respirator  wearer 
could  be  2  or  less,  which  may  be 
considered  equivalent  to  receiving  no 
long-term  protection  at  all.  In  contrast, 
wori^ers  included  in  the  studies 


reflecting  good  respirator  program 
elements  would  be  expected  to 
experience  low  WPFs  much  less 
frequently.  The  probabiUty  that  a  wearer 
would  attain  an  average  WPF  of  10  or 
less  is  estimated  to  be  between  <0.01 
and  3  percent.  Results  from  the  studies 
that  reflect  good  respiratory  program 
practices  also  indicate  that  long-term 
average  WPF  values  at  or  below  2  would 
rarely  occiu*.  The  results  from  this 


analysis  demonstrate  that  deficiencies 
in  implementing  a  good  respirator 
program  can  greatly  increase  the  chance 
that  the  wearer  of  a  negative-pressure 
respirator  will  receive  less  than  the 
minimum  e)q)ected  average  protection 
from  the  respirator  over  the  long-term, 
thus  increasing  the  chance  that  the 
woricer  will  be  exposed  to  a  higher 
chronic  health  risk. 


Table  V-2.^iuMMARY  Estimates  of  the  Probability  of  Achieving  Inadequate  Fits  for  Half-Mask.  Negative- 
Pressure  Respirators  Under  Deficient  and  Good  Respiratory  Protection  Programs 


Deficient 
Good 


Qualty  of  respirator  program 


Percent  probability  that  wearer  w« 
achieve 


Average  work- 

plaoe  lit  factor  of 

lessthanlO 


36-100 
<0.01-3 


Wort^tace  fit  tac- 
tor  of  lees  than  10 
at  least  5  percent 
of  time  ttiat  res- 
is  worn 


99-100 
<0.01-32 


OSHA's  analyHs  (Tables  V-1  and  V- 
2)  also  demonstrates  that  workers  using 
respiratory  protection  imder  a  deficient 
program  will  be  exposed  more 
frequently  to  hi^er  concentrations  of 
airborne  contamihants,  which  may 
increase  the  risk  (hat  the  worker  will 
experience  acute  health  effects.  The 
Nicas  and  Spear  model  appUed  to  the 
studies  that  reflect  inadequate  respirator 
programs  predicts  nearly  a  100  percent 
chance  that  a  protection  factor  of  less 
than  or  equal  to  10  would  be 
experienced  at  least  5  percent  of  the 
time.  Under  conations  of  a  good 
respirator  prograiita,  use  of  the  model , 
suggests  no  more  than  a  32  percent 
chance  that  WPF$  of  less  than  or  equal 
to  10  will  occur  itore  than  5  percent  of 
the  time. 

OSHA  finds  that,  without  an  adequate 
respiratory  protei(|tion  program  in  place, 
a  substantial  fraction  of  respirator  users 
are  at  risk  of  beiii^  overexposed  to 
hazardous  air  contaminants  due  to  poor 
respirator  performance.  The  studies 
conducted  under  conditions  of  a  poor 
respirator  program,  when  analyzed 
using  the  Nicas  and  Spear  model, 
suggest  a  greater  than  50  percent 
probabiUty  that  the  wearer  of  a  half- 
mask,  negative-pressure  respirator  will 
regularly  fail  to  attain  the  expected 
minimum  level  o^  protection,  and  that 
the  chance  of  reoaiving  essentially  no 
protection  is  substantial.  OSHA 
considers  these  risks  of  overexposure  to 
be  significant.  The  studies  reviewed  by 
Nelson  and  the  Galvin  study  indicate 
that  these  risks  are  considerably  lower 
in  situations  wheie  respirators  are  used 
in  conjunction  wiith  the  implementation 


of  strong  respiratory  protection  program 
elements  such  as  appropriate  fit  testing, 
adequate  employee  training,  use  of 
clean  respirators  in  good  working  order, 
and  regular  monitoring  of  employees  to 
ensiire  proper  respirator  use.  Thus, 
OSHA  finds  that  implementation  of  a 
comprehensive  respiratory  protection 
program,  such  as  the  one  prescribed  by 
the  final  rule,  will  substantially  reduce 
the  risk  of  overexposiue  that  is  due  to 
respirator  failure.  Because  such 
overexposures  can  place  woricers  at  a 
significant  risk  of  health  impairment,  as 
described  earlier  in  this  section,  OSHA 
also  finds  that  promulgation  of  the  final 
rule  will  substantially  reduce  the 
significant  health  risks  associated  with 
those  overexposures. 

VI.  Summary  of  the  Final  Economic 
Analysis 

In  the  Final  Economic  Analysis, 
OSHA  addresses  the  significant  issues 
related  to  technological  and  economic 
feasibility  and  small  business  impacts 
raised  in  the  rulemaking  process.  This 
analysis  also  explains  in  detail  the 
Agency's  findings  and  conclusions 
concerning  pre-standard  (baseline) 
conditions,  such  as  respirator  program 
practices,  in  establishments  in  the 
regulated  commimity,  and  discusses 
how  and  why  the  requirements  of  the 
standard  are  expected  to  reduce 
emplojree  exposures.  The  preamble  to 
the  revised  rule  and  the  Final  Economic 
Analysis  are  integrally  related  and 
together  present  the  fullest  statement  of 
OSHA's  reasoning  concerning  this 
standard.  The  Final  Economic  Analysis 


has  been  placed  in  the  rulemaking 
docket. 

This  analysis  of  OSHA's  revised 
Respiratory  Protection  standard  (29  CFR 
1910.134)  has  been  conducted  in 
accordance  with  Executive  Orders  (EOs) 
12866  and  12875,  the  Regulatory 
Flexibihty  Act  (as  amended  in  1996). 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
the  Unfunded  Mandates  Reform  Act 
(UMRA)  and  the  Occupational  Safety 
and  Health  Act.  The  standard  is  a 
"significant"  rule  as  defined  by  EO 
12866,  a  "major"  rule  as  defined  by  Sec. 
804  of  SBREFA.  and  a  "significant"  rule 
as  defined  by  UMRA. 

The  purposes  of  this  Final  Economic 
Analysis  are  to: 

•  Describe  the  need  for  a  revised 
standard  governing  the  use  of 
respirators; 

•  Identify  the  estabUshments, 
industries  and  employees  potentially 
affected  by  the  standard; 

•  Evaluate  the  costs,  benefits, 
economic  impacts  and  small  business 
impacts  of  the  standard  on  affected 
firms; 

•  Assess  the  technological  and 
economic  feasibility  of  the  standard  for 
affected  estabUshments,  industries,  and 
small  businesses;  and 

•  Identify  the  availabiUty  of  effective 
non-regulatory  and  alternative 
regulatory  approaches. 

OSHA's  final  Respiratory  Protection 
standard  covers  the  use  of  respiratory 
protection  in  general  industry, 
construction  and  shipyard  employment, 
as  weU  as  marine  terminals  and 
longshoring.  In  all,  about  5  miUion 


1172  Federal  Regiater  /  Vol.  63.  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


employees  are  estimated  to  use 
respirators.  ■  Workers  use  respirators  to 
protect  themselves  from  a  wide  variety 
of  occupational  exposures.  Respirators 
are  used,  at  least  to  some  extent,  in 
virtually  every  industry,  although  the 
extent  of  respirator  use  varies  by 
industry.  Manufacturing  and 
construction  have  relatively  heavy 


respirator  use;  in  contrast,  use  in  many 
service  industries  is  very  limited. 

Chapter  II  of  the  economic  analysis 
describes  the  pattern  of  respirator  use 
vsrithin  each  affected  industry.  To 
develop  this  profile,  the  Agency 
analyzed  the  results  of  several  OSHA- 
sponsored  nationwide  surveys.  The 
results  of  OSHA's  analysis  appear  in 
Table  VI-1.  The  Agency  estimates  that 


approximately  five  percent  of  workers 
wear  respirators  at  some  time,  and  that 
approximately  1.3  million 
establishments,  or  about  20  percent  of 
all  estabhshments,  have  employees  who 
use  respirators.  Approximately  900,000 
of  these  establishments  are  very  small, 
i.e.,  have  fewer  than  20  employees.  For 
a  discussion  of  the  niunber  of  firms 
identified  by  the  Small  Busineiss 
Administration  (SBA)  as  small,  see 
Chapter  V. 


Table  VI-1  .—Number  of  Respirator  Users  and  Their  Employers  by  Industry 


SIC  and  industry 


Total  employ- 
ment 


Number  of 
respirator 
wearers 


Total  number 

of  estat>lish- 

ments 


Number  of  es- 
tablishments 
Witt)  respirator 
wearers 


07  Agricultural  services 

08  Forestry 

13    Oil  and  gas  extraction 

15  General  contractors  and  operative  builders 

16  Heavy  construction,  except  building  _. 

17  Special  trade  contractors „. 

20  Food  and  kindred  products ^ 

21  Tobacco  products  

22  Textile  mill  products 

23  Apparel  and  other  textile  products 

24  Lumber  and  wood  products 

25  Furniture  and  fixtures 

26  Paper  and  allied  products 

27  Printing  and  puk)lishing  ., 

28  Chemicals  and  allied  products :.... 

29  Petroleum  and  coal  products  ..,^...... 

30  Rubbber  arxJ  miscellaneous  plastics  products , 

31  Leather  and  leather  products 

32  Stone,  day,  and  glass  products  ., 

33  Primary  metal  industries  

34  Fabricated  metal  products  

35  Industrial  machinery  and  equipment 

36  Electronic  and  other  electronic  equipment  

37  Transportation  equipment 

38  Instruments  and  related  products  _ ., ;. 

39  Miscelianeous  nunufacturing  industries „ „ 

40  Railroad  transportation .„.. 

41  Local  and  interurtoan  passenger  transit 

42  Trucking  and  warehousing 

44  Water  transportation  

45  Transportatk>n  by  air *.. 

46  Pipelines,  except  natural  gas 

47  Transportation  services 

48  Communeation 

49  Electric,  gas,  and  sanitary  services 

50  Wholesale  trade— durable  goods  „ 

51  Wholesale  trade — nondurable  goods  „ 

52  BuiMing  materials  and  garden  supplies 

53  General  merchandise  stores 

54  Food  stores „ 

55  Automotive  dealers  and  service  stations 

56  Apparel  and  accessory  stores  

57  Furniture  and  homefumishings  stores 

58  Eating  and  drinking  places  

59  Miscellaneous  retail  „ 

60  Depository  tnstitutk)ns 

61  Nondepository  institutkxis 

62  Security  and  commodity  brokers  „ 

63  Insurance  carriers 

64  InsurarKe  agents,  brokers,  and  service  „ 

65  Real  estate 

67    HoWing  and  other  investment  offices  

70    Hotels  and  other  lodging  places  


555,686 

17,716 

257,694 

1,096,289 

679.578 

2,731,774 

1.498,078 

37.189 

615.683 

972.060 

675.081 

476,488 

627.746 

1.500.580 

851,720 

112,984 

915,166 

104.747 

471.639 

655,556 

1,371,072 

1,749.735 

1.424.351 

1.601.554 

878.379 

375,501 

49,200 

366,657 

1,633.543 

162,478 

344.822 

17.143 

363,103 

1,299.658 

924.373 

3,414.441 

2,504.260 

696.228 

2,141,964 

■3.027.828 

1,992,774 

1,194.121 

754.024 

6,727,618 

2,422,923 

2,095,049 

483,133 

449,826 

1,570,356 

656,007 

1.335,048 

254,172 

1,527.126 


48.262 

2,764 

46,180 

202,284 
99,668 

491,928 
87,589 
2.022 
66.989 
26.431 
89.970 
56,141 
41.313 
19.185 

230.405 

29,647 

53,800 

4.406 

69.904 

133.012 

124.289 
96.161 
65.930 

185.783 

35.188 

22.751 

1.790 

13.337 

59.497 

7,458 

12,543 

2,808 

22,428 

15,176 

187,298 

373,644 

289,619 
95.688 
21,420 
30,278 

245,662 

15,788 

12,348 

67,276 

38,734 

20,950 

4,831 

4,498 

15,704 

13,452 

25.846 

3.016 

15.271 


OA  OKA 

2.251 

18.502 

180.998 

34.332 

382,528 

21,049 

119 

6,245 

24,293 

37,087 

11,515 

6,478 

65,416 

12.371 

2.117 

16,048 

2,(S5 

16,208 

6,726 

36,416 

54,436 

17.073 

11,420 

11,419 

17,183 

1,000 

<  18,603 

115.531 

8.412 

11.436 

811 

47.858 

40.399 

21.040 

317.418 

185,908 

69,965 

35,646 

181,850 

198.905 

143,526 

112,254 

441.512 

352.129 

102.622 

41.869 

34.325 

43.784 

122,292 

234.961 

27.420 

52.874 


25.464 

950 

3.313 

70.835 

r  13.403 

115.380 

8.899 

47 

1.937 

5.238 

15.922 

7.675 

2.616 

6.393 

10.744 

1,398 

6,805 

324 

8,798 

4,105 

17.134 

25.545 

6.895 

7,649 

4.207 

6.793 

225 

4.194 

26.049 

605 

822 

521 

3.441 

3.457 

10.148 

118.387 

70.196 

19.822 

3.565 

18.185 

80.121 

14.353 

11.225 

44,151 

35,213 

10,262 

4,187 

3,433 

4.378 

12.229 

23.496 

2.742 

5.287 


'  Approximately  5%  of  these  respirator-using 
employees  would  be  subject  to  OSHA's  substance- 


specific  health  standards  rather  than  to  this 
standard. 


UMI 


F^jieral  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8.  1998  /  Rules  and  Regulations  1173 


f  workers 
i,  and  that 

nrcent  of 
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lumber  of  es- 

abtishments 

ntt)  respirator 

wearers 

25,464 

950 

3.313 

70,835 

*  13,403 

115.380 

8,899 

47 

1,937 

5,238 

15,922 

7,675 

2,616 

6,393 

10,744 

1,398 

6,805 

324 

8,798 

4.105 

17.134 

25.545 

6,895 

7,649 

4,207 

6,793 

225 

4.194 

26.049 

605 

822 

521 

3.441 

3.457 

10,148 

118,387 

70,196 

19.822 

3.565 

18.185 

80.121 

14.353 

11.225 

44,151 

35.213 

10.262 

4.187 

3.433 

4,378 

12,229 

23,496 

2.742 

5,287 


T/jjLE  VI-1.— Number  of  Respirator  Users  and  Their  Employers  by  Industry— Continued 


SIC  and  irulustry 


72 
73 
75 
76 
78 
79 
80 
81 
82 
83 
84 
86 
87 
89 
92 


Personal  services 

Business  services  „ 

Auto  repair,  services,  and  partdrtg 

Miscellaneous  repair  services _.., 

Motion  pictures 

Amusements  and  recreation  services  .... 

Health  services  

Legal  servidBB 

Educational  services 

Social  servi(^ 

Museums,  botanical,  zoological  gardens 

Memt>ership  brganizations 

Engineering  ind  management  services  .. 

Services,  n.e.c „ , 

Fire  Defmrtments  (State  Plan  States)  ..... 
Other  public  sector  (State  Plan  States)  .., 


Total 


Total  employ- 
ment 


1.252.777 

5.832.261 

903.806 

439.495 

500.889 

1.201.248 

10,403.118 

962.374 

1.967.024 

2.028.694 

73,874 

2,062,501 

2,589,839 

84.960 

126.500 

7.677.000 


98,768.281 


Number  of 
respirator 
wearers 


45.854 

255.034 

110.528 

5.103 

5.009 

12,012 

217,118 

17.417 

19.670 

20.287 

739 

26.275 

27.483 

1,607 

126,500 

114,570 


4.953.568 


Total  numt>er 
of  establish- 
ments 


200.520 

322,668 

174.635 

72.763 

42.457 

88.077 

471.873 

158.335 

42,867 

145,998 

3i607 

238.868 

249,846 

14,606 

9,283 

203.158 


6.494.122 


Number  of  es- 
tablishments 
with  respirator 
wearers 


23.848 

38.375 

70.345 

3.810 

4J 


108.337 

15.834 

437 

14,600 

361 

23,887 

24.965 

1.461 

9.283 

20.316 


1.281,945 


Sources: 
surveys. 
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OSHA  Office  of  Regulatory  Analysis;  County  Business  Patterns.  1993;  OSHA's  respirator.  PEL.  PPE,  and  Constniction  PEL 


The  new  standard  is  programmatic  in 
nature,  reflects  tiurent  practice  at  many 
facihties.  and  does  not  require  the  use 
of  new  technology.  Thus,  OSHA  finds 
that  the  standard  is  clearly 
technologically  feasible  for  affected 
firms  of  all  siz^s. 

The  benefits  that  will  accrue  to 
respirator  users  and  their  employers  are 
substantial  and  take  a  number  of  forms. 
Chapter  IV  of  the  analysis  describes 
these  benefits,  both  in  quantitative  and 
qualitative  forqiis.  The  standard  will 
benefit  workers  by  reducing  their 
exposures  to  respiratory  hazards. 
Improved  respinator  selection 
procedures,  Iwttler  fit  test  procedures, 
and  improved  tijaining,  all  areas 
strengthened  by  the  revised  standard, 
will  contribute! Substantially  to  greater 
worker  protect  j(in.  Estimates  of  the 
benefits  of  the  standard  are  complicated 
by  uncertainties  about  the  effectiveness 
of  the  standard  and  the  number  of 
covered  work-nalated  illnesses.  The 
Agency  estima^  that  the  standard  will 
avert  between  8f  3  and  9.282  work- 
related  injuriesitad  illnesses  annually, 
vdth  a  best  estifi^ate  (expected  value)  ^  of 
4.046  averted  illhesses  and  injuries 


>  OSHA  believes  that,  for  the  purposes  of  this 
rulemaking,  the  mo^t  reasonable  way  to  summarize 
the  uncertainties  in  benefits  estimates  via  a  single 
numerical  estimate  is  to  use  the  expected  value: 
that  is,  the  average  of  all  plausible  values  weighted 
l>y  their  relative  prdhabilities.  For  simplicity's  sake, 
OSHA  will  refer  to  ^is  point  estimate  as  the  "best 
estimate." 

>  Because  this  regii|ation  will  not  directly  affect 
the  benefits  for  the  iitimated  5%  of  employees  who 
wear  respirators  as  t  result  of  OSHA's  substance- 
specific  health  stan^ds  (except  to  the  extent  that 


annually.  In  addition,  the  standard  is 
estimated  to  prevent  between  351  and 
1,626  deaths  annually  fi-om  cancer  and 
many  other  chronic  diseases,  including 
cardiovascular  disease,  with  a  best 
estimate  (expected  value)  of  932  averted 
deaths  fi'om  these  causes.^ 

The  annual  costs  employers  in  the 
affected  establishments  are  estimated  to 
inciu'  to  comply  with  the  revised 
respirator  standard  total  $111  miUion.* 
These  costs,  which  are  presented  in 
detail  in  Chapter  III  of  the  full  economic 
analysis,  are  annualized  over  a  10-year 
horizon  at  a  discoimt  rate  of  7  percent; 
Table  VI-2  shows  annualized  costs  by 
provision  of  the  standard.  The  most 
costly  provisions  are  those  requiring 
annual  fit  testing  of  respirators  and 
annual  refresher  training.  These  two 
provisions  together  accoimt  for 
approximately  90  percent  of  the 
standard's  compliance  costs.  As  a  rule, 
costs  ai^  largely  determined  by  the 
extensiveness  of  respirator  use  in 
affected  establishments.  This  analysis 
did  not  attempt  to  factor  in  the  offsetting 
value  of  cost  savings  from  regulatory 
changes,  such  as  dropping  the  existing 
standard's  prohibition  against  contact 


uniformity  of  provisions  improve  compliance),  and 
these  respirator-wearing  employees  are  included  in 
the  benefits  estimates  presented  here,  the  benefits 
of  the  revised  respiratory  protection  standard  are 
somewhat  overestimated.  In  particular,  deaths  and 
illnesses  caused  by  exposures  to  such  OSHA- 
regulated  substances  as  asbestos  and  lead  may  in 
foct  account  for  a  disproportionate  share  (more  than 
5%)  of  the  occupational  illnesses  and  deaths 
attributed  by  this  analysis  to  the  respirator 
standard.  This  means  that  OSHA's  benefits 
estimates  are  likely  to  be  overstated  by  more  than 
5%.  Nevertheless,  OSHA  believes  that  the 


lens  use,  providing  for  greater 
uniformity  for  substance-specific  health 
standard  respirator  provisions,  or 
allowing  employers  to  use  licensed 
health  care  providers  in  addition  to 
physicians  to  perform  medical 
evaluations. 


substantial  majority  of  the  benefits  resulting  bt>m 
appropriate  respirator  use  can  be  properly 
attributed  to  the  respirator  standard. 

'Because  this  regulation  does  not  directly  affect 
the  costs  for  the  estimated  5%  of  employees  who 
wear  respirators  as  a  resuh  of  OSHA's  substance- 
specific  health  standards,  and  these  respirator  users 
are  included  in  the  cost  estimates,  the  costs  are 
somewhat  overestimated.  Because  costs  are 
approximately  proportional  to  the  number  of 
employees  affected,  the  magnitude  of  this 
overestimate  is  Ukely  to  be  about  5%. 
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Table  VI-2.— Annual  Cost  of  Respirator  Standard  Reviskdns  for  Respirator-Using  Establishments,  by 

Provision 


SIC  and  Industry 


07  AgricuRural  services 

08  Foresby 

13   01  and  gas  extraction  _. 

15  General  contractors  and  operative  builders  .. 

16  Heavy  construction,  except  txjilding  

17  Special  trade  contractors  

20  Food  and  kindred  products  ..... „ 

21  Tobaooo  products „ 

22  Textie  miH  products 

23  Apparel  and  other  textile  products  .„ 

24  Lumber  and  tiooti  products  

25  Furniture  and  fixtures  

26  Paper  and  allied  products 

27  Printing  and  publishing _ 

28  Chemicals  and  allied  products 

29  Petroleum  and  coal  products  „ , 

30  Rubber  and  miscellaneous  plastics  products 

31  Leather  and  leather  products 

32  Stone,  day,  and  glass  products 

33  Primary  metal  industries 

34  Fabricated  metal  products 

35  Industrial  machinery  and  equipmerit 

36  Electronic  and  other  electronic  equipment 

37  Transportation  equipment  

38  Instruments  and  related  products  

39  Miscellaneous  manufacturing  industries  

40  Railroad  transportation 

41  Local  and  interurban  passenger  transit  

42  Tmddng  and  warehousing  

44  Water  transportation 

45  Transportation  by  air  

46  Pipeines,  except  natural  gas 

47  Transportation  services  

48  Communication 

49  Electric,  gas,  and  sanitary  services  

50  Wholesale  trade— durable  goods 

51  Wholesale  trade — nondurable  goods , 

52  Building  materials  and  garden  supplies 

53  '  General  merchar>dise  stores 

54  Food  stores  

55  Automotive  dealers  and  service  stations  

56  Apparel  and  accessory  stores 

57  Furniture  arxl  homefumishings  stores  

58  Eating  and  drinking  places 

59  Miscellaneous  retail 

60  Depository  institutions  

61  Nondepository  institutions  

62  Security  and  commodity  brokers 

63  InsurarKe  carriers 

64  Insurance  agents,  brokers,  and  senrice 

65  Real  estate  

67    HoUNig  and  other  investment  offnes 

70    Hotels  and  other  kxjging  places  

72  Personal  senrices 

73  Business  services 

75  Mo  repair,  services,  and  parking  

76  Miscellaneous  repair  services 

78  Molwn  pictures 

79  Amusement  and  recreation  services 

80  Health  sennces 

81  Legal  servnes  „..; 

82  Educatkxial  servwes  ... L.^ 

83  Social  services  „ 

84  Museums,  botanical,  zookigwal  gardens 

86  Membership  organizatkKis 

87  Engineering  and  management  services 

89    Services,  n.e.c 


Reviston 
written 
plans 


Annual  fit 
testing 


Arviual 
training 


$31. 7K 

•   $441.83€ 

>   $298,047 

1.228 

25.475 

>     13.849 

8.769 

734,04« 

1    315.180 

141.53^ 

2,992.402 

1.909.631 

32.027 

1.534.13J 

736,976 

256.681 

7.820.4K 

4.340.977 

21.109 

1.006.778 

428.004 

210 

37.254 

16.252 

4,349 

728.823 

286.222 

7.864 

226.658 

101.380 

27.997 

972.293 

489,510 

13.119 

623.774 

289,781 

8.373 

877.037 

280.715 

15.217 

221.275 

139.295 

33.159 

4.194.240 

1.656.678 

4.699 

646.431 

277.684 

14,100 

676.734 

284,187 

456 

37.208 

15.800 

20,743 

1,018.192 

464,833 

14,028 

2.263.416 

951.396 

41,510 

1.663.770 

765.562 

64.626 

1.498,968 

786.251 

17.103 

917,414 

388.929 

23.876 

3.413.486 

1,568.463 

10,299 

516.278 

230,813 

12,007 

250.490 

136.104 

937 

37.818 

16,134 

9,002 

167.510 

86.710 

64,666 

791.301 

511,259 

1,588 

136.318 

65,312 

2,015 

199.061 

85.196 

1,637 

87.121 

31.182 

6.150 

256.532 

135.948 

9.141 

282,097 

141,518 

32.542 

3J36A83 

1,662,243 

241.074 

5.545.911 

2,737,719 

134.760 

3.979,336 

1,728,752 

24,193 

922.814 

418,187 

5,369 

135,056 

56,819 

27,336 

208,820 

154.036 

112.276 

1.920,333 

1.281,723 

19,022 

91,801 

92.713 

20,225 

111.532 

106,953 

47.123 

257.557 

214,860 

53,098 

275.565 

269.808 

20.271 

207,313 

135,320 

10,608 

51.626 

53,951 

10,508 

64,998 

58,550 

13.360 

226.063 

123,889 

36,394 

200.209 

199,277 

70.079 

348.877 

368,891 

8.272 

43.583 

43,970 

8.119 

101,853 

57.381 

26.015 

552,641 

270,488 

58.974 

3.325,952 

1.172,726 

93.387 

970.308 

881.030 

5,735 

61.214 

54,759 

11.425 

62.923 

61,091 

14.128 

93.683 

76,484 

183.206 

2,510.780 

1.948,071 

47.661 

253.320 

256,703 

10,933 

259.816 

125.365 

23,601 

166.510 

130,949 

891 

8.995 

6,036 

57,115 

316.483 

304,939 

74,480 

380.740 

390,356 

4.082 

28.754 

22.201 1 

Certifi- 
catkm  for 

emergency 
respirator 

inspectkxis 


SO 
0 
41.551 
0 
0 
0 
86.371 
0 
9.703 
0 
16.750 
53.627 
66.279 
0 
741,170 
108.927 
2.068 
1.502 
28.365 
44,664 
178.892 
0 
24.483 
100.401 
1.626 
0 
0 
0 
570 
0 
0 
0 
0 
0 
359.209 
6,687 
126,854 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Labeling 
forsorbent 

bed 
changes 


$0 
0 
0 
479 
2,109 
1.344 
0 
0 
0 
0 
0 
0 
105 
0 
763 
16 
0 
0 
11 
28 
0 
868 
657 
8,775 
333 
176 
0 
0 
0 
0 
0 
15 
0 
0 
4,581 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Record- 
keeping 


$35,858 
2.054 
34,312 
150,297 
74.053 
365,502 
65.078 
1.502 
49.773 
19.638 
66.848 
41,712 
30,696 
14.255 
171.191 
22,028 
39.974 
3.274 
51,939 
98,828 
92.346 
71.447 
48.986 
138,037 
26.145 
16,904 
1,330 
9,910 
44^06 
5,541 
9,320 
2,086 
16,664 
11.276 
139.162 
277,618 
215,187 
71,096 
15.915 
22.497 
182.527 
11.730 
9.175 
49,986 
28,780 
15.566 
3.590 
3.342 
11.668 
9.995 
19.203 
2.241 
11.347 
34,069 
189.490 
82.122 
3.791 
3,72^ 
8.925 
161,319 
12.941 
14,615 
15.073 
549 
19.523 
20,420 
1,194 


Total 


$807,497 
42,606 
1.133,860 
5.194,342 
2,379,297 
12,784,963 
1,607,339 
55,218 
1,078,870 
355,540 
1,573.397 
1.022,013 
1,263,205 
390,041 
6,797,201 
■r,059,785 
1,017,063 
58.239 
1.584.083 
3,372.360 
2.742.081 
2.422.161 
1.397.572 
5.253.038 
785,493 
415.682 
56.219 
273.131 
1,412,003 
208,760 
■'     295,592 
122.041 
415.294 
444.032 
5,934.220 
8,809,008 
6,184,888 
1,436,291 
213.160 
412.689 
3.496.858 
215.266 
247.884 
569.526 
627.250 
378,470 
119,776 
137.397 
374.979 
445.875 
807.051 
98.066 
178,699 
883.214 
4,747.142 
2.026.846 
125.499 
139.160 
193,220 
4.803.376 
570.625 
410.729 
336.133 
16.471 
698.060 
865,997 
56.231 


UMI 
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Table  VI-^^Annual  Cost  of  Respirator  Standard  Revisions  for  Respirator-Using  Establishments,  by 

Provision— Continued 


!  >  C  and  Industry 


92    Fire  Departments ... 
Other  put>lic  Sttctor 

Total l; 

-rt- 


Revision 
written 
plans 


24.723 
48.361 


2.501.319 


Annual  fit 
testing 


2.265.377 
49.739 


67,033,593 


Annual 
training 


1,005.792 
1,147,899 


35,865,707 


Certifi- 
cation for 

emergericy 
respirator 

inspections 


1,999,699 


Lat>eling 
forsort>ent 

bed 
changes 


20.259 


Record- 
keeping 


93,990 
85,126 


3,680,501 


Total 


3,389,682 
1,331.125 


111.101.079 


Source:  D^)aftr|ibnt  of  Labor,  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 

Chapter  V  of  the  economic  analysis 
analyzes  the  impact  of  these  compliance 
costs  on  establi$hnients  in  affected 
industries.  The  jsiandard  is  clearly 
economically  feasible:  the  cost  in  the 
average  affected  establishment  is  0.002 


percent  of  sales  and  0.03  percent  of 
profits;  in  the  most  heavily  impacted 
industry — business  services.  SIC  73 — 
annualized  compliance  costs  amount  to 
only  0.1  percent  of  estimated  sales  and 
1.22  percent  of  profits.  In  the  next  most 


heavily  impacted  industry — Special 
Trade  Contractors,  SIC  17 — costs 
amount  only  to  0.02  percent  of  sales  and 
0.46  percent  of  profits.  These  results  are 
shown  in  Table  VI-3. 


TABLE  VI-3.r[-ANNUAL  COST  OF  Final  Respiratory  Protection  Standard  as  a  Percent  of  Sales  and  Profits 

OF  Respirator-using  Establishments 


SIC  and  industry 


Average 
compliance 
cost/estab- 
lishment 

Average 
sales/estab- 
lishment 

Average  prof- 

it/establ»h- 

ment 

Compliance 

cost  as  a 

percent  of 

sales 

Compliance 

cost  as  a 

percent  of 

profits 

$32 

$269,290 

17,425 

0.01 

0.18 

-    45 

897,908 

69,720 

0.00 

0.06 

364 

11,234,630 

1,021,330 

0.00 

0.04 

73 

1,131.765 

-     52,585 

0.01 

0.14 

178 

2,709.660 

146.028 

0.01 

0.12 

111 

476.348 

24.098 

0.02 

0.46 

192 

20,620.629 

999,788 

0.00 

0.02 

1,169 

869,935.367 

204,319,114 

0.00 

0.00 

578 

7,611,245 

438,223 

0.01 

0.13 

68 

3,228.588 

194.177 

0.00 

0.03 

99 

2.539.729 

146.588 

0.00 

0.07 

140 

3,571,798 

216,729 

0.00 

0.06 

551 

22,478,383 

1,260.152 

0.00 

0.04 

61 

2,096,632 

152.975 

0.00 

0.04 

909 

29,454,052 

2.231.368 

0.00 

0.04 

1.053 

143,210.471 

6.292.581 

0.00 

0.02 

150 

8,202,235 

584.099 

0.00 

0.03 

187 

7,267,252 

429,429 

0.00 

0.04 

.  183 

4.184,931 

228,219 

0.00 

0.08 

864 

18,123,180 

1,015,996 

0.00 

0.06 

170 

4.348,383 

266,070 

0.00 

0.06 

95 

6.924,099 

482,589 

0.00 

0.02 

207 

11.591,397 

684,946 

0.00 

0.03 

724 

44,334,058 

1,948,012 

0.00 

0.04 

187 

10.720,444 

763,426 

0.00 

0.02 

61 

1.568.937 

111,245 

0.00 

0.06 

249 

NA 

NA 

NA 

NA 

65 

1,014,732 

43,699 

0.01 

0.15 

54 

1,286,872 

58,437 

0.00 

0.09 

345 

NA 

NA 

NA 

NA 

359 

3,106,975 

197,717 

0.01 

0.18 

234 

13,802,633 

585,566 

0.00 

0.O4 

121 

23,585.180 

8,076,137 

0.00 

0.00 

128 

1,894,095 

82,755 

0.01 

0.16 

677 

15,622,527 

2,485.402 

0.00 

0.03 

74 

14,371,043 

1,350,007 

0.00 

0.01 

89 

2,282.652 

102,134 

0.00 

0.09 

72 

4,447349 

172,734 

0.00 

0.04 

60 

1,075,912 

36.708 

0.01 

0.16 

23 

8.648,964 

471.762 

0.00 

0.00 

44 

2.179.673 

61.031 

0.00 

0.07 

15 

2,010,075 

47,296 

0.00 

0.03 

22 

737,603 

47,246 

0.00 

0.05 

13 

672.234 

34.798 

0.00 

0.04 

07  Agricultural  sefvices 

08  Forestry 

13  on  and  gas  eMraction 

15  General  contractors  and  operative  builders  ... 

16  Heavy  constru:tion,  except  building  

17  Special  trade  contractors  

20  Food  and  kindred  products 

21  Tobacco  products 

22  Textile  mill  products 

23  Apparel  and  other  textile  products 

24  Lumber  and  wood  products  

25  Furniture  and  f  xtures „ 

26  Paper  and  aWad  products 

27  Printing  and  pvMishing 

28  Chemicals  and  allied  products 

29  Petroleum  and  coal  products 

30  Rubber  and  miscellaneous  plastics  products 

31  Leather  and  leather  products 

32  Stone,  day,  and  glass  products 

33  Primary  metal  industries  ■.. 

34  Fabricated  metal  products  

35  Industrial  machinery  and  equipment 

36  Electronic  and  other  elec^opic  equipment  .... 

37  Transportatk)!)  equipment.. 

38  Instruments  and  related  products  

39  Miscellaneous  manufacturing  industries 

40  Railroad  transportatkxt 

41  Local  and  interurt)an  passenger  transit 

42  Trucking  and  warehousing 

44  Water  transpoitatkin , 

45  Transportation  by  air „. 

46  Pipelines,  except  natural  gas 

47  Transportation  services „ 

48  Communicatfii^ 

49  Electric,  gas.  ttnd  sanitary  services 

50  Wholesale  trade— -durable  goods 

51  Wholesale  trade— nondurat>le  goods 

52  BuiMing  materials  and  garden  supplies 

53  General  merchandise  stores 

54  Food  stores  ..„ 

55  Automotive  dealers  and  sennce  statkHis 

56  Apparel  and  accessory  stores  

57  Furniture  arKl  ilomefumishings  stores  

58  Eating  and  dririking  places 
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TABLE  VI-3.— Annual  Ccst  9F  Final  Respiratory  Protection  Standard  as  a  Percent  of  Sales  and  Profits 

OF  Respirator-using  Establishments— Continued 


SIC  and  Industry 


59 

60 

61 

62 

63 

64 

65 

67 

70 

72 

73 

75 

76 

78 

79 

80 

81 

82 

83 

84 

86 

87 

89 

92 


Miscellaneous  retail 

Depository  institutions  

Nondeposltory  institutions 

Security  and  commodity  brokers  , 

Insurance  carriers  

Insurance  agents,  brokers,  and  servrce  ., 

Real  estate 

HoWJng  and  ottier  investment  offices  

Hotels  and  other  kxjging  places  

Personal  services 

Business  services  

Auto  repair,  services,  and  parking 

Miscellaneous  repair  services 

Motion  pictures 

Amusement  and  recreation  services  

Healtti  serv^es 

Legal  services  

Educatk>nal  servk»s  

Social  services  _ 

Museums,  botanical,  zook)gical  gardens 

Membership  organizations  

Engineering  and  management  services  . 

Servk»s,  n.e.c. 

Fire  Departments  „.. 

other  put>lk;  sector      , 


Average 
compliance 
cost/estab- 
lishment 


18 
37 
29 
40 
86 
36 
34 
36 
34 
37 
124 
29 
33 
33 
22 
44 
36 
96 
23 
46 
29 
36 
38 
365 
66 


Average 

Average  prof- 

sales/estat)- 

it/establish- 

llshment 

ment 

734.358 

34.568 

547,141 

30.254 

8,651,403 

NA 

9,094.686 

1.419.322 

6.131.429 

631.723 

65.412.387 

NA 

674.913 

NA 

500.929 

46.869 

5.183.873 

573.368 

1.243.240 

97.027 

128.952 

10.164 

975.693 

74.455 

358.494 

22.775 

181.478 

11.743 

1.597.336 

142.792 

631.398 

31.198 

1.167.682 

71.435 

421,539 

67.758 

2.613.764 

174.383 

351.713 

16.137 

560.217 

40.331 

320.236 

15,070 

1.030.962 

81.876 

NA 

NA 

NA 

NA 

Compliance 

cost  as  a 

percent  of 

sales 


0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.01 
0.01 
0.00 
0.00 
0.10 
0.00 
0.01 
0.02 
0.00 
0.01 
0.00 
0.02 
0.00 
0.01 
0.01 
0.01 
0.00 
NA 
NA 


Compliar)ce 

cost  as  a 

percent  of 

profits 


Source:  Department  of  Labor.  Occupattonal  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


0.05 
0.12 
NA 
0.00 
0.01 
NA 
NA 
0.08 
0.01 
0.04 
1.22 
0.04 
0.14 
0.28 
0.02 
0.14 
0.05 
0.14 
0.01 
0.28 
0.07 
0.23 
0.05 
NA 
NA 


In  the  Preliminary  Regulatory  Impact 
Analysis  developed  in  support  of 
OSHA's  1994  Respiratory  Protection 
proposal  (Ex.  57).  the  Agency  examined 
the  impact  of  the  proposal  on  different 
sizes  of  establishments.  Based  on  that 
analysis,  the  Agency  certified  that  the 
proposed  standard  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Upon  review  of  comments  and  other 
data  submitted  to  the  record  of  this 
rulemaking,  the  Agency  has  analyzed 
the  final  rule's  impact  on  small  entities, 
as  defined  by  the  Small  Business 
Administration  (SBA)  and  in 
accordance  with  the  Regulatory 
Flexibihty  Act.  In  addition,  in  order  to 
ensure  that  even  the  smallest  entities  are 
not  significantly  impacted,  the  Agency 


performed  an  analysis  of  impacts  on  the 
smallest  establishments,  i.e.,  those  with 
fewer  than  20  employees. 

The  impacts  of  the  standard  on  sales 
and  profits  did  not  exceed  1  percent  for 
small  firms  in  any  covered  industry, 
whether  the  analysis  used  the  SBA's 
definitions  or  the  fewer-than-20- 
employee  siie  class  definition.  Because 
the  incremental  costs  of  the  final  rule 
are  primetrily  related  to  the  number  of 
respirator  users  per  establishment  and 
because  small  entities  do  not  have  a 
higher  percentage  of  respirator  users 
than  large  establishments,  the  standard 
does  not  have  a  difi^erential  impact  on 
small  entities.  If  the  costs  of  compliance 
were  influenced  by  economies  of  scale, 
such  effects  would  have  been 
demonstrated  by  OSHA's  analysis  of  the 


Table  VM.— Annual  Cost  of  the  Respiratory  Protection  Standard  as  a 

Using  Small  Firms  ' 


smallest  firms,  i.e.,  those  with  fewer 
than  20  employees.  However,  no  such 
effects  were  seen,  even  among  firms  in 
this  smallest  size-class.  Therefore,  the 
Agency  has  no  reason  to  believe  that 
establishments  or  firms  in  intermediate 
size  groupings,  i.e..  those  in  the  range 
between  20  employees  and  the 
emplojmient  size  cutoff  for  the 
applicable  SBA  definition,  would 
experience  larger  impacts.  Finding  this, 
the  Agency  certifies  that  the  final 
Respiratory  Protection  standard  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  Tha^suUs  of  OSHA's  analysis 
of  small  business  impacts  on  firms  ' 
within  the  SBA's  size  classifications  are 
shown  in  Table  VI-4. 

Percent  of  Sales  for  Respirator- 


SIC  and  industry 


07  Agricultural  services  .. 

08  Forestry 

13    Oi  and  gas  extraction 


Small  business  defi- 
nition' 


S5  million  2 

$6  millk>n 

500  employees 


Number 
of  af- 
fected 
firms 


23.313 

860 

2.565 


Average 
compli- 
ance 
cost  per 
firm 


$36 

41 

222 


Average 
sales  per  firm 


$223,567 

470.247 

2.017.392 


Compli- 
ance 
cost  as 
a  per- 
cent of 
Sides 


0.02 
0.01 
0.00 


Average  prof- 
it per  firm 


$14,466 

36.513 

226.361 


Compli- 
ance 
cost  as 
a  per- 
cent of 
profits 


025 
0.11 
0.10 


'The  Agency  al<o  examined  the  impact  of  the 
cost*  of  compliance  on  governmental  entities 


15 

General 

16 

Heavy  c 

17 

Spectai 

20 

Food  an 

21 

Tobaox 

22 

Textile  r 

23 

Apparel 

24 

Lumber 

25 

Fumitur< 

26 

Paper  a 

27 

Printing 

28 

Chemi« 

29 

Petroleu 

30 

Rubber 

31 

Leather 

32 

Stone,  c 

33 

Primary 

34 

Fabricat 

35 

Industrie 

36 

Electron 

37 

Transpo 

38 

Instrume 

39 

Miscellai 

40 

Railroad 

41 

Local  an 

42 

Tmckint 

44 

Water  tr 

45 

Transpo 

46 

Pipeline: 

47 

Transpa 

48 

Commur 

49 

Electric. 

50 

Wholesa 

51 

Whdesa 

52 

Buikling 

53 

General 

54 

Foodsto 

55 

Automot 

56 

Apparel 

57 

Fumiture 

58 

Eating  a 

59 

Miscellar 

60 

Deposito 

61 

Nondepc 

62 

Security 

63 

Insurano 

64 

Insuranc 

65 

Real  est. 

67 

Holding . 

70 

Hotels  ai 

72 

Persona 

73 

Business 

75 

Auto  rep 

76 

Miscellar 

78 

Motkxi  p 

79 

Amusem 

80 

Health  s< 

81 

Legal  so 

82 

Educatio 

83 

Social  se 

84 

Museum 

86 

Members 

87 

Engineer 

89 

Services 

serving  communities  with  fewer  than  50.000 
people,  and  also  found  small  impacts. 


UMI 
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15 

16 

17 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

67 

70 

72 

73 

75 

76' 

78 

79 

80 

81 

82 

83 

84 

86 

87 


S  < ;  and  Industry 


General  contradiors  and  operative  txjilders  .. 

Heavy  constnjction,  except  building 

Special  trade  contractors 

Food  and  kindrid  products 

Tot>acco  products „ 

Textile  mill  products 

Apparel  and  other  textile  products  

Lumber  and  wood  products 

Furniture  and  f  xtures 

Paper  and  allied  products  . 

Printing  and  puWisMng ; 

Chemicals  and  allied  products  

Petroleum  and  coal  products _ 

Rubber  and  miscellaneous  plastics  products 

Leather  and  leather  products 

Stone,  clay,  and  glass  products 

Primary  metal  industries 

Fabricated  metal  products 

Industrial  machinery  and  equipment  

Electronic  and  iother  electronic  equipment  .... 

Transportation  lequipnient 

Instruments  and  related  products 

Miscellaneous  rnanufacturing  industries 

Railroad  transpiration  

Local  and  inteiut>an  passenger  transit 

Trucking  and  warehousing  

Water  transportation  

Transportation  tiy  air 

Pipelines,  except  natural  gas  

Transportation  services  „ 

Communication  „ 

Electric,  gas,  and  sanitary  services „ 

Wholesale  trade— durable  goods 

Wholesale  trade— nondurat>le  goods  

BuiMing  materials  and  garden  supplies  

General  merchandise  stores  

Food  stores 

Automotive  dealers  and  sen/ice  statkms 

Apparel  and  aooessory  stores 

Fumiture  and  homefumishlngs  stores 

Eating  and  drinMng  places 

Miscellaneous  retail 

Depository  institutions „ 

Nondepository  irtstitutkms „ 

Security  and  commodity  brokers 

Insurance  carriers 

Insurance  agentfc,  brokers,  and  service  

Real  estate  ......i 

Holding  and  otli^  investment  offices 

Hotels  and  other  lodging  places ..„ 

Personal  servraas 

Business  services 

Auto  repair,  servnes,  and  parking ....„ 

Miscellaneous  repair  sennces  

Motkxi  pwtures  

Amusement  and  recreation  services 

Health  servnes 

Legal  servnes  ,* 

Educational  seiNtees 

Social  servKes  , 

Museums,  botafijcal,  zootogkal  gardens  

Membership  or|)anizatk>r)s _ 

Engineering  and' management  servnes 

Services,  n.e.c  - 


Small  business  defi- 
nitkx)^ 


$17  miHkxi 

$17  million 

$7  miUnn 

SOOemptoyees  . 
500  employees  . 
500empk>yee$  . 
500  emptoyees  . 
SOOemptoyees  . 
500  employees  . 
SOOemptoyees  . 
SOOemptoyees  . 
500  emptoyees  . 
500  emptoyees  . 
500  emptoyees  . 
SOOemptoyees  . 
SOOemptoyees  . 
SOOemptoyees  . 
500  employees  . 
500  emptoyees  . 
500  emptoyees  . 
500  emptoyees  .. 
500  emptoyees  .. 
500  emptoyees  ., 
1500  emptoyees 

$5  million 

$18.5  million 

500  employees  ., 
1500  employees 
1500  employees 

$5  million 

1500  employees 

$5  million 

100  emptoyees  .. 
100  employees  .. 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  milton  

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  million 

$5  millton 

$5  million 

$5  million 

$5  million ., 

$5  million _.. 

$5  million 

$5  million 

$5  mMton  .._ 

$5  milKon  ..„ 

$5  millton 

$5  million 

$5  millton 

$5  millton 

$5  millton 


Number 
of  af- 
fected 
firms 


70,232 

12.628 

114.097 

5.583 

27 

1,306 

4,227 

13,854 

5,860 

1.062 

4,612 

3.794 

373 

3,926 

224 

5.529 

2,260 

12.435 

18.625 

4,356 

5,999 

3,266 

5,149 

NA 

2,582 

15.626 

187 

157 

11 

879 

1,279 

3,809 

52,553 

30.785 

13,619 

482 

6.419 

38,985 

289 

438 

16,852 

12.619 

788 

840 

921 

365 

5,583 

10.714 

1,036 

2,163 

9,786 

■'4,343 

43,985 

2,631 

1,494 

4,062 

39,536 

7,288 

1,739 

5,194 

158 

11.589 

11,383 

679 


A 

ance 

cost  per 

firm 


75 

135 

117 

143 

434 

243 

49 

96 

135 

364 

63 

388 

SOS 

192 

246 

209 

530 

167 

152 

237 

281 

163 

102 

NA 

106 

79 

243 

449 

888 

55 

172 

65 

43 

44 

19 

14 

140 

26 

41 

71 

24 

18 

123 

25 

33 

92 

54 

56 

36 

41 

80 

160 

47 

34 

29 

46 

82 

41 

99 

43 

80 

55 

62 

58 


Average 
sales  per  firm 


954,486 

1.611,092 

490,343 

7.070,622 

419.423,746 

4,485,467 

1,717,339 

1.520,435 

2,063,881 

7,356,895 

1,349,101 

7,758,606 

11,906,004 

4,132,970 

2.312,572 

2.337.003 

6,447,895 

2.782,599 

2,001,196 

3,836.835 

3,362,262 

3.239,263 

1,539,311 

NA 

417.934 

670,885 

1,781,166 

2,031,762 

15,403.556 

377.507 

2.132,980 

883,319 

1,828.263 

2,682.104 

712,058 

398,828 

763,042 

774.574 

1,346,240 

1.685,231 

374,691 

406.958 

1,060,910 

728,626 

631.139 

740,731 

335,823 

533,940 

889,373 

472.31 1 

190,546 

517,986 

342,341 

340,605 

350,142 

469,977 

521.074 

314.988 

649,462 

354.060 

492,341 

296,761 

457,931 

423,854 


Compli- 
ance 
cost  as 
a  per- 
cent of 
sales 


^  As  defined  by  the  SmaH  Business  Administration,  61  FR  3289. 
2  Annual  receipts. 


0.01 
0.00 
0.02 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
NA 
0.01 
0.01 
0.01 
0.00 
0.00 
0.02 
0.01 
0.01 
0.00 
0.00 
0.01 
0.01 
0.00 
0.01 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.01 
0.01 
0.01 
0.01 
0.00 
0.00 
0.02 
0.01 
0.01 
0.01 
0.01 
0.00 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 


Average  prof- 
it per  firm 


43,794 

0.17 

72,025 

0.19 

24.806 

0.47 

288,666 

0.05 

98,271392 

0.00 

236,814 

0.10 

84,857 

0.06 

80.494 

0.12 

101,980 

0.13 

389,269 

,   0.09 

82,533 

0.08 

573,110 

0.07 

523,143 

0.10 

252,124 

0.08 

106,106 

0.23 

101.728 

0.21 

359,703 

0.15 

138,568 

0.12 

118.786 

0.13 

184,646 

0.13 

120,155 

0.23 

211.242 

0.08 

95,981 

0.11 

NA 

NA 

17,701 

o.eo 

29,993 

0.26 

90,917 

0.27 

70,300 

0.64 

5,274,551 

0.02 

15.544 

0.35 

335,309 

0.05 

72,099 

0.09 

73,131 

0.06 

85,196 

0.05 

24,294 

0.08 

16,892 

0.08 

20,647 

0.68 

18,225 

0.14 

85.526 

0.05 

87.235 

0.08 

17.633 

0.14 

22.502 

0.08 

NA 

NA 

106,401 

0.02 

55,488 

0.06 

NA 

NA 

NA 

NA 

48,369 

0.12 

95,534 

0.04 

32,784 

0.13 

15.019 

0.53 

37,783 

0.42 

21,749 

0.22 

22.039 

0.15 

24,304 

0.12 

23,222 

0.20 

31,877 

0.26 

48.175 

0.09 

35.911 

0.28 

16.245 

0.26 

35.333 

0.23 

13,965 

0.39 

34,480 

0.18 

36.402 

0.16 

Compli- 
ance 
oostas 
a  per- 
cent o( 
profits 
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Source:  Department  of  Labor,  CXx:upat)onal  Safety  arKJ  Health  Administration,  Office  of  Regulatory  Analysis. 


Unfunded  Mandates  Analysis 

The  final  Respiratory  Protection 
standard  has  been  reviewed  by  OSHA  in 
accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  use  1501  et  seq.)  and  Executive 
Order  12875.  As  discussed  in  Chapter  V, 
OSHA  estimates  that  compliance  with 
the  revised  Respiratory  Protection 
standard  will  require  expenditures  of 
more  than  $100  million  each  year  by 
employers  in  the  private  sector. 
Therefore,  the  Respiratory  Protection 
final  rule  establishes  a  Federal  private 
sector  mandate  and  is  a  significant 
regulatory  action  within  the  meaning  of 
Section  202  of  UMRA  (2  U.S.C.  1532). 
OSHA  has  included  this  statement  to 
address  the  anticipated  effects  of  the 
final  rule  pursuant  to  Section  202. 

OSHA  standards  do  not  apply  to  state 
and  local  governments  except  in  states 
that  have  voluntarily  elected  to  adopt  an 
OSHA  State  plan  and  have  then  adopted 
the  specific  standard  in  question  or  one 
that  has  been  deemed  by  OSHA  to  be 
equally  effective.  Consequently,  the 
Respiratory  Protection  standard  does 
not  impose  a  "federal  intergovernmental 
mandate"  as  defined  by  Section  421(5) 
of  UMRA  (2  use  658  (5)).  The  revised 
Respiratory  Protection  standard 
therefore  does  not  impose  an  unfunded 
mandate  on  state  and  local 
goverrunents. 

Further,  OSHA  has  found  that  the 
costs  incurred  by  state  and  local 
governments  in  those  states  that  choose 
to  adopt  the  standard  will  be  small 
compared  to  corresponding  state  and 
local  government  expenditures.  If  State- 
plan  states  adopt  the  standard,  the 
greatest  impact  in  some  states  would  be 
on  public  fire  departments.  Bureau  of 
the  Census  data  on  the  amount  of 
revenue  dedicated  to  fire  protection  by 
local  governments  indicate  that  $14.4 
billion  was  spent  on  this  service  in 
1992,  the  latest  year  for  which  such  data 
are  available  [Government  Finances]. 
NFPA  data  indicate  that  75.3  percent  of 
the  U.S.  population  is  served  by  fire 
departments  that  employ  at  least  some 
career  firemen  [NFPA.  p.  15).  This 
means  that  approximately  37.7  percent 
of  the  population  (approximately  half  of 
all  state  and  local  government 
employees  work  in  State-plan  states)  is 
served  by  at  least  partly  career  fire 
departments  in  State-plan  states. 
Assuming  the  expenditures  for  fire 
protection  are  spread  fairly  evenly 
across  the  population,  approximately 
$5.3  billion  is  spent  on  fire  protection 
annually  by  affected  fire  departments. 
As  indicated  in  the  cost  analysis  (see 


Table  VI-2).  the  total  annual  cost  of  the 
standard  for  public  fire  departments  in 
State-plan  states  is  approximately  $3.5 
million,  which  means  that  the  costs  of 
compliance  constitute  less  than  0.1 
percent  of  the  revenue  devoted  by  these 
states  to  fire  protection.  Costs  of  this 
magnitude  are  clearly  an  insignificant 
portion  of  the  total  fire  protection 
budget. 

The  remainder  of  this  section 
summarizes  OSHA's  findings,  as 
required  by  Section  202  of  UMRA  (2 
use  1532): 

This  standard  is  issued  under  Section 
6(b)  of  the  OSH  Act. 

This  standard  has  annualized  costs 
estimated  at  $111  million,  primarily  in 
the  private  sector,  and  is  estimated  to 
save  hundreds  of  lives  per  year  fit)m 
cancer  and  cardiovascular  disease. 
Compliance  will  also  prevent  thousands 
of  illnesses  annually  that  would  have 
been  caused  by  acute  and  chronic 
overexposures.  The  standard  will 
impose  no  more  than  minimal  costs  on 
state,  local  or  tribal  governments, 
substantially  less  than  $100  million. 
OSHA  pays  50  percent  of  State  plan 
costs,  although  the  Agency  does  not 
provide  funding  for  state,  local  or  tribal 
governments  to  comply  with  its  rules  as 
employers. 

OSHA  does  not  anticipate  any 
disproportionate  budgetary  effects  upon 
any  particular  region  of  the  nation  or 
particular  state,  local,  or  tribal 
governments,  or  urban  or  rural  or  other 
types  of  communities.  The  principal 
costs  of  this  standard  are  to  control 
worker  exposures  associated  with 
programmatic  provisions  such  as  annual 
fit  testing  and  training,  activities  that  are 
engaged  in  by  thousands  of 
establishments  in  hundreds  of  SIC  codes 
that  are  widely  distributed  throughout 
the  country.  Chapters  III  and  V  have 
provided  detailed  analyses  of  the  costs 
and  impacts  of  the  standard  on 
particular  segments  of  the  private  sector. 
OSHA  has  analyzed  the  economic 
impacts  of  the  standard  on  the 
industries  affected  and  found  that 
compliance  costs  are  no  more  than  0.1 
percent  of  sales  for  establishments  in 
any  industry,  and  consequently  that  no 
plant  closures  or  job  losses  are 
anticipated  in  the  affected  industries.  As 
a  result,  impacts  on  the  national 
economy  would  be  too  small  to  be 
measurable  by  economic  models. 

Pursuant  to  Section  205  of  the  UMRA 
(2  use  1535),  after  having  considered  a 
variety  of  alternatives  outlined  in  the 
Preamble  and  in  the  Regulatory 
Flexibility  Analysis,  the  Agency  has 


concluded  that  the  final  rule  is  the  most 
cost-effective  alternative  for 
implementation  of  OSHA's  statutory 
objective  of  reducing  significant  risk  to 
the  extent  feasible. 

Environmental  Impact  Analysis 

The  final  Respiratory  Protection 
standard  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
the  regulations  of  the  Council  of 
Enviroiunental  Quality  (CEQ)  (40  CFR 
part  1500).  and  DOL  NEPA  procedures 
(29  CFR  part  11).  As  a  result  of  this 
review.  OSHA  has  concluded  that  the 
rule  will  have  no  significant 
environmental  impact. 

Referencw 

Bureau  of  the  Census,  Government 
Finances,  Series  GF,  No.  5,  annual,  as 
reported  in  the  Statistical  Abstract  of  the 
United  States.  1995.  GPO,  1995. 

Vn.  Sununaiy  and  Explanation 

This  section  of  the  preamble 
summarizes  and  explains  the  provisions 
of  the  final  respiratory  protection 
standard.  It  describes  changes  made  to 
the  rule  since  the  proposal  was  issued, 
discusses  the  comments  received  by  the 
Agency  on  the  proposal,  and  presents 
OSHA's  rationale  for  making  these 
changes.  The  record  evidence 
supporting  each  of  the  requirements  of 
the  final  rule  is  also  described  in  detail 
in  this  section. 

This  final  rule  clarifies,  updates,  and 
strengthens  OSHA's  previous 
respiratory  protection  standard,  which 
was  adopted  by  the  Agency  in  1971  and 
has  remained  essentially  unchanged 
since  that  time.  This  rulemaking  is  thus 
the  first  major  revision  to  OSHA's 
respiratory  protection  standard  in  more 
than  25  years.  As  discussed  in 
connection  with  several  of  the 
individual  paragraphs  of  the  revised 
standard,  not  all  of  the  provisions  of  the 
standard  have  been  revised;  in  some 
cases,  OSHA  foimd,  and  the  record 
supported,  leaving  individual 
provisions  unchanged. 

The  final  respiratory  protection 
standard  applies  to  respirator  use  in 
general  industry,  construction, 
shipyards,  marine  terminals,  and 
longshoring  operations.  When  used 
properly,  respirators  can  help  to  protect 
employees  from  the  acute  and  chronic 
effects  of  exposure  to  nazardous 
airborne  contaminants,  whether  in  the 
form  of  particulates,  vapors,  or  gases. 
Generally.  OSHA  requires  respirators  to 
be  used  to  protect  employee  health  in 
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situations  whei  a  engineering  controls 
and  work  pract  (fes  are  not  feasible, 
where  such  corithils  have  not  yet  bem 
instituted,  in  emergencies,  or  where 
such  controls  ar6  not  sufficient,  by 
themselves,  to  protect  the  health  of 
employees. 

As  noted  abo  /  9,  this  final  standard 
applies  to  respi  retor  use  in  general 
industry,  const  taction,  shipyards, 
marine  termina  ik.  and  longshoring 
operations.  In  t  ip  1994  proposal,  OSHA 
proposed  to  cov^r  general  industry, 
shipyards  and  construction.  The 
longshoring  andj  marine  terminals  final 
rule  (48  FR  30908)  already  made  this 
standard  applioable  to  those  industries 
as  well.  To  proride  clarity,  the  final 
respiratory  standard  explicitly  contains 
a  note  setting  forth  the  scope  of  the 
respirator  standard. 

The  preamble  to  the  proposed  rule 
asked  fcH*  comments  about  the 
appropriateness  of  applying  the  final 
rule  to  construction  and  maritime 
workplaces.  In  the  case  of  the 
construction  infjustry,  OSHA 
specifically  presided  the  Advisory 
Committee  for  Cionstruction  Safety  and 
Health  (ACCSH)!  with  a  copy  of  the 
proposal  for  reyiew  and  comment,  and 
ACCSH  recomri)|Bnded  that  the  revised 
standard  applyjto  construction  industry 
workplaces.  OSHA's  responses  to  these 
comments  are  4lscussed  above  in  the 
introduction  to  tihis  preamble. 

In  response  to  the  question  raised 
about  the  applicability  of  the  standard 
to  the  construction  and  shipyard 
industries,  OSHA  received  several 
comments  from  participants  concerned 
about  the  rule's  impact  on  the 
construction  industry  (Exs.  54-102,  54- 
231,  54-288).  These  commenters  noted 
that  the  costs  of  ^le  standard  for 
construction  employers  may  be  higher 
than  for  their  counterparts  in  general 
industry  because  of  the  higher  turnover, 
decentralization,  of  workplaces,  and 
multi-employet  ivork  arrangements 
typical  of  construction  sites.  However, 
as  reported  in  the  Final  Economic 
Analysis  (Ex.  196).  OSHA  has 
determined  that  the  final  rule  is  both 
technologically  knd  economically 
feasible  for  emj^loyers  in  the 
construction  industry.  There  is  no 
question  that  many  workers  in  this 
industry  need  inspiratory  protection  to 
prevent  material  impairment  of  their 
health;  in  fact,  some  of  the  most 
hazardous  exposures  occur  in  this 
industry.  For  example,  workers  engaged 
in  the  abrasive  blasting  of  bridges  are 
often  exposed  to  high  concentrations  of 
silica  and  other  hazardous  substances 
(contained  in  the  abrasive  blasting 
media),  as  well  is  to  lead,  chromates, 
and  other  toxic  materials  (contained  in 


the  paints,  coatings,  or  preservatives 
covering  the  substrate).  Welders, 
demolition  workers,  timnel  workers, 
and  painters  are  other  examples  of 
construction  trades  that  often  involve 
overexposive  to  toxic  substances  and 
require  respirators  for  control.  In  feet, 
respirators  may  be  even  more  necessary 
in  construction  than  in  general  industry 
because  the  transient  and  constantly 
changing  nature  of  many  construction 
worksites  makes  the  use  of  engineering 
controls  more  difficult  in  these 
environments.  Finally,  OSHA's  previous 
respiratory  protection  standard  has 
applied  to  the  construction  industry 
since  1971  (it  is  codified  at  29  CFR 
1926.103);  removing  this  protection  for 
construction  workers  would  thus 
decrease  existing  safety  and  health 
protections  despite  the  significant  risk 
confrtinting  construction  workers  in 
many  situations.  Decreasing  feasible 
woriier  protections  in  the  face  of 
significant  risk  of  material  impairment 
of  health  would  clearly  be  contrary  to 
the  Agency's  mandate. 

OSHA  received  no  comments  on  the 
applicability  of  the  final  rule  to 
shipyard  employment.  Like 
construction  workers,  shipyard  workers 
have  been  covered  by  the  Agency's 
previous  standard  since  1971.  In 
addition,  employees  in  shipyards 
engage  in  many  of  the  same  highly 
hazardous  operations  as  construction 
workers,  including  abrasive  blasting, 
welding,  painting,  and  drilling.  The 
Final  Economic  Analysis  (Ex.  196)  has 
determined  that  it  is  both 
technologically  and  economically 
feasible  for  employers  in  shipyard 
operations  to  achieve  compliance  with 
the  final  rule. 

OSHA  has  recently  issued  a  revised 
final  rule  for  the  Longshoring 
(shipboard)  portion  of  marine  cargo- 
handling  operations,  along  with 
revisions  to  the  Agency's  Marine 
Terminals  (dockside)  marine  cargo- 
handling  standard.  The  scope  and 
application  sections  of  both  final 
maritime  rules  specifically  incorporate 
OSHA's  respiratory  protection  standard 
(29  CFR  1910.134)^  by  reference.  Thus, 
consistent  with  the  proposal,  this  final 
respiratory  protection  standard  will 
apply  to  workplaces  in  general  industry 
and  in  the  construction,  shipyards, 
longshoring,  and  marine  terminals 
industries. 

At  the  public  hearing,  the 
Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE)  submitted 
testimony  on  the  issue  of  OSHA's 
respiratory  protection  standard's 
coverage  of  railroad  construction  and 
maintenance  employees  (Ex.  122).  The 
BMWE  stated: 


"  *  "  the  BMWE  respectfully  requests  that 
"  *  *  formal  recognition  of  the  applicability 
of  OSHA  1910.134  for  railroad  employees  be 
published  in  the  Federal  Register  to  remove 
any  lingering  questions  regarding  the 
applicability  of  OSHA's  respiratory 
protection  standards  to  working  conditions 
which,  although  located  within  the  railroad 
industry,  are  in  fact  similar  to  those  of  any 
industrial  workplace. 

In  response  to  this  comment,  OSHA 
notes  that  both  the  prior  respiratory 
protection  standard  and  the  final 
revised  standard  being  published  will 
apply  to  railway  workers  unless  the 
Federal  Railroad  Administration  (FRA) 
exercises  statutory  authority  to  issue  a 
separate  respirator  standard  for  those 
workers.  To  date,  the  FRA  has  not 
issued  a  respiratory  protection  standard 
applicable  to  railway  workers.  Unless 
and  until  it  does,  this  standard  will 
apply  to  those  workers. 

This  Summary  and  Explanation 
section  follows  the  order  of  the  final 
rule.  The  abbreviation  "Ex."  denotes 
exhibits  in  the  docket  for  this 
rulemaking,  Docket  H-049.  The 
abbreviation  "Tr."  denotes  the 
transcripts  of  the  hearings  conducted  in 
connection  with  this  rulemaking. 

Paraffvph  (a) — Permissible  practice 

Paragraphs  (a)(1)  and  (a)(2)  of  the  final 
rule  are  essentially  unchanged  from  the 
corresponding  paragraphs  of  the  prior 
rule  and  the  proposed  rule.  Indeed,  in 
the  proposal  OSHA  explained  that  this 
rulemaking  was  not  intended  to  address 
the  substantive  portion  of  paragraph 
(a)(12).  The  only  changes  proposed  by 
OSHA  to  the  regulatory  language  of 
paragraph  (a)  were  non-substantive:  (1) 
In  the  proposal,  the  Agency  titled  this 
paragraph  "Scope  and  Application" 
rather  than  "Permissible  ft^ctice," 
which  had  been  the  title  of  this 
paragraph  since  1971;  and  (2)  a  cross- 
reference  to  paragraph  (b)  in  the  prior 
standard  was  proposed  to  be  changed  to 
paragraph  (c),  because  a  new  paragraph 
(b),  "Definitions,"  was  proposed  to  be 
added  to  the  final  rule.  In  the  final  rule, 
OSHA  has  determined  that  the  original 
title  of  paragraph  (a),  "Permissible 
Practice,"  better  describes  paragraph  (a), 
and  thus  this  continues  to  be  the  title  of 
this  paragraph.  The  proposed  cross- 
reference  to  paragraph  (c)  is  retained  in 
the  final  rule. 

Paragraph  (a)(1)  requires  the  use  of 
appropriate  respiratory  protection  when 
"effective  engineering  controls  are  not 
feasible,  or  while  they  are  being 
instituted."  This  paragraph  also 
stipulates  that  the  prevention  of 
atmospheric  contamination  caused  by 
"harmful  dusts,  fogs,  fumes,  mistsi 
gases,  smokes,  sprays,  or  vapors"  shall 
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be  accomplished,  to  the  extent  feasible, 
by  the  use  of  engineering  control 
measures. 

As  stated  in  the  preamble  of  the 
proposed  rule  (59  FR  58895),  OSHA  did 
not  in  this  rulemaking  open  the  record 
on  the  issue  of  the  hierarchy  of 
industrial  hygiene  controls;  the 
hierarchy  language  is  merely  brought 
forward,  verbatim,  from  this  paragraph 
of  the  prior  rule.  Paragraph  (a)(1),  which 
was  adopted  by  OSHA  in  1971  from  the 
1969  American  National  Standards 
Institute  (ANSI)  standard,  288.2-1969, 
established  that  a  hierarchy  of  controls 
is  to  be  used  to  protect  employees  from 
hazardous  airborne  contaminants. 
According  to  this  hierarchy,  engineering 
controls  are  the  preferred  method  of 
compUance  for  protecting  employees 
from  airborne  contaminants  and  are  to 
be  implemented  first,  before  respiratory 
protection  is  used.  According  to 
para^aph  (a)(1),  respirators  are 
permitted  to  be  used  only  where 
engineering  controls  are  not  feasible  or 
during  an  interim  period  while  such 
controls  are  being  implemented. 

Paragraph  (a)(2)  requires  employers  to 
provide  employees  with  respirators 
"when  such  equipment  is  necessary  to 
protect  the  health  of  the  employee."  In 
addition,  this  paragraph  specifies  that 
the  employer  must  provide  employees 
with  respirators  that  are  "applicable  and 
suitable"  for  the  purpose  intended,  i.e., 
for  the  protection  of  employee  health. 
This  paragraph  thus  clearly  recognizes 
that,  when  properly  selected,  used,  and 
maintained,  respiratory  protection  can 
play  an  essential  role  in  preventing 
adverse  effects  on  the  health  of 
employees  exposed  to  hazardous 
airborne  contaminants. 

By  leaving  parag-aphs  (a)(1)  and  (aH2) 
of  the  final  rule  unchanged  from  the 
corresponding  paragraphs  of  the 
respiratory  protection  standard  that  has 
been  in  effect  since  1971,  OSHA 
accompUshes  several  objectives.  First,  it 
continues  the  protection  that  employees 
have  relied  on  throughout  OSHA's 
history.  Second,  it  retains  the  language 
that  employers  are  familiar  with  and 
thus  will  not  require  them  to  become 
familiar  with  new  regulatory  language. 
Third,  leaving  the  regulatory  text  of 
paragraphs  (a)(1)  and  (a)(2)  unchanged 
allows  OSHA  and  the  affected  public  to 
continue  to  rely  on  OSHA 
interpretations,  decisions,  and  case  law 
that  have  developed  over  the  years. 
As  noted  above,  this  standard  is  a 
respiratory  protection  standard.  OSHA 
has  enforced  this  standard  when 
employers  fail  to  provide  respirators, 
when  the  respirators  that  are  provided 
are  inappropriate  for  the  form  of  the 
contaminant  or  for  the  atmospheric 


concentration  of  the  contaminant,  when 
they  are  inappropriately  used,  and  when 
they  are  improperly  maintained. 

Although  OSHA  clearly  stated  in  the 
preamble  to  the  proposal  that  the 
hierarchy  of  controls  was  not  an  issue 
in  this  rulemaking,  the  Agency  did 
receive  comment  on  this  provision.  For 
example,  one  commenter  stated  that,  in 
its  opinion,  OSHA  has  "a  legal 
obligation  to  provide  interested  parties 
with  an  opportunity  to  comment  on  the 
methods  of  compliance  provisions"  (Ex. 
54-307).  In  the  opinion  of  this 
commenter,  the  American  Iron  and  Steel 
histitute  (AISI),  "Section  6(b)(2)  of  the 
OSH  Act  requires  that  OSIIA  provide 
interested  persons  an  opportunity  to 
submit  written  data  and  comments  on  a 
proposed  rule  in  totaP'  [emphasis 
added]. 

The  imchanged  language  of  paragraph 
(a)(1)  was  included  in  the  proposed  rule 
only  to  enable  interested  parties  to  view 
the  rule  as  it  would  ultimately  app>ear  in 
the  Code  of  Federal  Regulations  in  its 
entirety.  Since  OSHA  neither  proposed 
nor  adopted  modifications  to  paragraph 
(a)(1),  the  Agency  believes  that  it  is  not 
legally  required  to  reconsider  this  issue 
at  this  time.  OSHA  has  the  authority  to 
identify  which  regulatory  requirements 
it  is  proposing'to  revise  and  which 
issues  are  to  receive  regulatory  priority. 
Limiting  this  rulemaking  to  issues 
concerning  respirator  programs  is 
appropriate  because  such  programs  are 
the  exclusive  focus  of  this  rulemaking 
and  to  collect  conunents  and  data  on 
additional  issues  would  divert  resources 
from  the  task  at  hand. 

The  preference  for  engineering 
controls  has  been  reaffirmed  in  each 
substance-specific  health  standard 
OSHA  has  published,  most  recently  in 
the  Methylene  Chloride  standard  (29 
CFR  1910.1052).  OSHA  does  not  believe 
that  it  is  necessary  or  appropriate,  in  a 
rulemaking  dealing  widi  respiratory 
protection,  to  reconsider  its  long- 
established  policy  with  regard  to  the 
hierarchy  of  controls. 

A  number  of  commenters  raised 
another  issue  in  connection  with 
paragraph  (a)(1),  and  that  is  whether 
biological  hazards,  such  as  the  hazard 
posed  by  exposure  to  Mycobacterium 
tuberculosis,  the  infectious  agent  that 
causes  tuberculosis  (TB).  are  covered  by 
this  paragraph  (Exs.  54-213,  54-239, 
54-249).  In  response,  OSHA  emphasizes 
that  this  respiratory  protection  standard 
does  apply  to  biological  hazards  (see 
Mabone  Grain  Corp..  10  OSHRC  1275, 
1981).  However,  specifically  with  regard 
to  the  use  of  respirators  to  protect 
employees  from  the  risk  of  occupational 
exposiue  to  M.  tuberculosis,  OSHA 
stated  at  the  public  hearing  on  this 


respiratory  protection  standard  (Tr.  16- 
17),  that  the  Agency's  tuberculosis 
standard,  which  has  just  been  proposed 
(62  FR  54160)  would  contain  specific 
requirements  covering  all  aspects  of 
respirator  use  in  environments  where 
occupational  transmission  of 
tuberculosis  is  possible.  As  explained  in 
the  preamble  to  that  standard,  OSHA  is 
committed  to  ensiuing  consistency 
between  the  respirator  requirements  in 
the  two  standards. 

As  stated  at  the  hearing,  "until  the 
final  tuberculosis  standard  is 
promulgated,  we  will  continue  to 
enforce  respirator  usage  for  TB  under 
the  current,  unrevised  respirator 
standard,  1910.134."  (Tr.  18).  There  was 
little  comment  on  this  issue  during  the 
rulemaking.  The  entire  previous 
respiratory  protection  standard  is  being 
redesignated  as  29  CFR  1910.139.  It  will 
be  published  in  the  next  edition  of  the 
Code  of  Federal  Regulations  under  that 
designation.  OSHA's  enforcement 
pohcy  concerning  required  respirator 
use  for  TB  is  set  out  in  OSHA's 
Compliance  Directive,  "Enforcement 
Procediu«s  and  Scheduling  for 
Occupational  Exposure  to  Tuberculosis" 
(OSHA  Instruction  CPL  2.106).  These 
enforcement  procedures  are  based,  in 
part,  on  the  Centere  for  Disease  Control 
and  Prevention's  (CDC)  "Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  Tuberculosis  in  Health- 
Care  Settings,  1994."  Like  the  CDC 
recommendations,  OSHA's  directive 
clarifies  that  respiratory  protection  for 
employees  exposed  to  TB  is  required 
when:  (1)  Workers  enter  rooms  housing 
individuals  with  suspected  or 
confirmed  infectious  TB;  (2)  workers  are 
present  during  the  performance  of  high- 
hazard  procedures  on  individuals  who 
have  suspected  or  confirmed  infectious 
TB;  and  (3)  emergency  medical  response 
personnel  or  others  transport,  in 
enclosed  vehicles,  an  individual  with 
suspected  or  confirmed  infectious  TB. 
Under  the  directive,  OSHA  also  enforces 
the  performance  criteria  recommended 
by  CDC  for  selecting  a  respirator 
suitable  for  use  against  TB.  OSHA's 
directive  further  specifies  that  where 
respirator  use  is  required  against  TB,  the 
program  elements  of  OSHA's  respiratory 
protection  standard  apply.  A  copy  of 
OSHA's  CompUance  Directive  can  be 
obtained  from  OSHA's  Office  of 
Publications  (Telephone  Number,  202- 
219-4667).  Copies  of  the  CDC 
Guidelines  can  be  obtained  by  calling 
CDC  (Telephone  Number,  1-800-342- 
2437). 

As  noted  above,  paragraph  (a)(2)  of 
the  final  rule  is  identical  both  to  the 
corresponding  paragraph  of  the 
respiratory  protection  standard  in  place 
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since  1971  and  t^  proposed  paragraph 
(a)(2].  It  specifi(»S  that  respirators  must 
be  provided  by  the  employer  "when 
such  equipmen  tjis  necessary  to  protect 
the  health  of  th6  employee."  OSHA  , 
considers  respirators  to  be  necessary  to 
protect  the  healjth  of  the  employee 
whenever  feasible  engineering  and  work 
practice  controu  are  not  avaikble,  are 
not  sufficient  to  protect  employee 
health,  have  not  yet  been  instituted,  in 
emergencies,  and  where  the  health  of  an 
employee  is  at  risk  (e.g.,  whenever 
employee  expos^  exceeds  an  OSHA 
permissible  exposure  Hmit  (PEL)). 

A  violation  of  paragraph  (a)(2)  could 
exist,  for  examjilie,  if  it  can  be  shown 
that  exposure  to  an  airborne 
contfuninant  co  j  Id  result  in  illness  or 
injury  to  the  em  ]  iloyee's  health  and  that 
this  could  be  pijelvented  by  the 
appropriate  seloction  and  use  of  a 
respirator.  An  C^SHA  Review 
Commission  cast  illustrates  such  a 
situation:  an  einployer  was  held  to  have 
violated  paragraph  (a)(2)  because  his 
employees  eithai  did  not  use  respirators 
when  working  in  an  atmosphere 
contaminated  with  grain  dust  or  used 
respirators  that  were  "so  ca|ced  with 
dust  that  employees  could  not  breathe 
through  them"  aiid  contracted  a 
potentially  fatal  disease  caused  hy  the 
inhalation  of  gr«|n  dust  contaminated 
with  Histoplasi^  capsulatum  spores 
[Mahone  Grain  Vorpomtion,  10  OSHRC 
1275, 1981).  Paij^ph  (a)(2)  was  cited 
in  this  case  even 'though  OSHA  has  no 
specific  PEL  for  grain  dust  or  for  H. 
capsulatum  spores. 

In  the  past  5  Vaars,  OSHA  has  issued 
99  citations  for  Uolations  of  paragraph 
(a)(2)  in  conjunction  with  a  citation  of 
the  General  Duty  Clause  (i.e.,  Sec. 
5(a)(1)  of  the  Ad).  These  citations 
concerned  varioi^s  situations  involving 
the  failure  of  th^  iemployer:  (1)  To 
control  exposures  in  emergencies;  (2)  to 
control  exposure  to  unknown 
concentrations  of  a  toxic  substance;  (3) 
to  control  exposure  to  a  contaminant 
that  was  clearly  U  recognized  hazard 
even  though  no  pSHA  PEL  existed;  (4) 
to  provide  and  raquire  the  use  of  a 
respirator  for  a  Qi^niined  space  entry;  or 
(5)  to  ensure  the!  broper  use  of  a 
respirator  in  a  si^iation  involving  the 
improper  storage  of  a  chemical  (s). 
OSHA  will  continue  to  view  these 
situations  as  cit4J>le  imder  this  standard 
because  they  inVOlve  failure  to 
implement  the  appropriate  exposure 
control  necessary  to  protect  the  health 
of  the  employee  from  adverse  effects. 

As  proposed,  |nragraph  (a)(3)  of 
OSHA's  prior  standard  does  not  appear 
in  the  final  rule.  This  paragraph,  which 
was  adopted  by  DSHA  in  1971  from  the 
ANSI  Z88.2-19e  i  >  standard,  stated  that 


employees  must  use  the  respiratory 
protection  provided  in  accordance  with 
instructions  and  training  they  have 
received. 

Several  commentws  (Exs.  54-79,  54- 
181, 54-226,  54-234,  54-295,  54-307, 
54-334)  urged  OSHA  to  retain  this 
paragraph  in  the  final  rule.  According  to 
these  commenters,  this  paragraph  is 
necessary  to  ensure  that  employees  take 
responsibility  for  their  actions  and  that 
employees  are  actively  involved  in  the 
respirator  program  and  conform  to 
program  procedures.  OSHA  agrees  that 
active  employee  involvement  in  the 
respirator  program  is  essential  to 
program  effectiveness  but  does  not 
believe  that  this  principle  should  be 
stated  in  the  standard,  for  a  number  of 
reasons.  First,,  the  OSH  Act  itself,  at  Sec. 
5(b),  states  that  "Each  employee  shall 
comply  with  occupational  safety  and 
health  standards  and  all  rules, 
regulations,  and  orders  issued  pitfsuant 
to  the  OSH  Act  which  are  applicable  to 
his  own  actions  and  conduct."  In 
addition,  the  courts  have  repeatedly 
held  that  employers  are  responsible 
under  Section  5(a)(2)  of  the  Act  (29 
U.S.C.  654(a)(2))  for  ensuring  worker 
protection  (see,  e.g..  Brock  v.  City  Oil 
Well  Service  Co..  795  F.2d  507,  511  (5th 
Cir.  1986)).  In  this  case,  the  court  held, 
"it  is  the  employer's  responsibility  to 
ensure  that  the  employees  are  protected. 
It  may  accomplish  this  objective 
through  others  if  it  chooses,  but  the  duty 
to  provide  the  protection  remains  the 
employer's."  Accordingly,  the  final  rule 
does  not  contain  this  paragraph. 

Ah  issue  raised  by  OSHA  in 
connection  with  paragraph  (a)  of  the 
proposal,  the  use  of  respirators  by 
employees  when  such  use  is  required  by 
an  individual  employer  or  is  chosen 
voluntarily  by  employees  but  not 
mandated  by  OSHA  in  this  final  rule,  is 
addressed  below  in  connection  with 
paragraph  (c)  of  this  Summary  and 
Explanation. 

Paragraph  (b)— Definitions 

The  final  standard  includes 
definitions  of  important  terms  used  in 
the  regulatory  text  of  the  final  rule.  The 
previous  and  proposed  respiratory  > 
protection  standards  contained  no 
deBnitions;  however,  OSHA  is  adding  a 
number  of  definitions  to  the  final  rule 
because  the  Agency  believes  that 
employers  and  employees  will  benefit 
from  this  additional  information.  This  is 
consistent  with  the  Agency's  desire  to 
clarify  its  respiratory  protection 
requirements,  including  those  that  are 
not  being  substantively  changed  in  this 
rulemaking. 

A  number  of  the  definitions  relate  to 
specific  types  of  respiratory  protection 


devices  or  to  components  or  design 
characteristics  of  those  devices.  For 
example,  the  terms  "air-purifying 
respirator,"  "filter  or  air-purifying 
element,"  and  "positive  pressure 
respirator"  are  defined  in  the  final  rule. 
These  definitions,  which  are  derived 
from  generally  recognized  sources  such 
as  the  current  ANSI  Z88.2-1992 
respiratory  protection  standard,  the 
NIOSH  requirements  for  particulate 
respirators  in  42  CFR  part  84,  and  the 
1987  NIOSH  Respirator  Decision  Logic 
(Ex.  38-20),  have  been  revised  for 
clarity,  consistency  with  compUance 
interpretations  of  the  Agency's 
respiratory  protection  standard,  and  to 
respond  to  comments  received  during 
the  rulemaking. 

A  number  of  commenters  (Exs.  54- 
208,  54-218,  54-219,  54-410,  54-424) 
suggested  that  OSHA  adopt  several  of 
the  definitions  in  the  ANSI  Z88.2-1992 
respiratory  protection  standard.  The 
regulated  community  is  already  famifiar 
with  the  ANSI  definitions  of  these 
terms,  and  OSHA  agrees  that  the 
potential  for  confusion  will  be  reduced 
if  terms  mean  the  same  thing  in  both  the 
OSHA  and  ANSI  standards.  Therefore, 
the  ANSI  definitions  of  "airline 
respirator  (supplied-air  respirator  or- 
airline  respirator)."  "canister  or 
cartridge,"  "demand  respirator,"  "end- 
of-service-life  indicator,"  "escape-only 
respirator,"  "filter,"  "fit  check  (user  seal 
check),"  "fit  test,"  "hehnet,"  "hood," 
"loose-fitting  facepiece,"  "negative 
pressure  respirator,"  "pressure  demand 
respirator,"  "powered  air-purifying 
respirator  (PAPR)."  "respiratory  inlet 
covering,"  "self  contained  breathing  . 
apparatus  (SCBA),"  "service  life,"  and 
"tight-fitting  facepiece"  have  all  been 
added  to  the  final  standard,  with  some 
minor  word  changes  to  improve  clarity 
and  to  recognize  the  mandatory  natiu« 
of  OSHA  standards.  In  other  cases, 
OSHA  has  substituted  an  ANSI 
definition  for  one  the  Agency  originally 
proposed. 

Several  commenters  urged  OSHA  to 
add  other  definitions  to  those  in  the 
proposal  (Exs.  54-208,  54-218,  54-219, 
54-222,  54-251  54-267,  54-283,  54- 
289,  54-363,  54-410.  54-437,  54-455). 
OSHA  did  not  add  some  of  the 
suggested  definitions,  such  as  one  for 
"health  screening,"  because  the  term  is 
no  longer  used  in  the  standard.  Other 
terms,  such  as  "medical  evaluation,"  are 
defined  where  they  appear  in  the 
regulatory  text. 

The  following  discussion  addresses 
changes  made  since  the  proposed 
standard. 

Adequate  warning  properties.  The 
proposed  definition  of  "adequate 
warning  properties"  has  not  oeen 
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retained  in  the  final  standard  because 
the  term  is  no  longer  used  in  the 
regulatory  text.  OSHA  deleted  the  term 
after  concluding  that  the  two  ma]br 
warning  properties,  odor  and  irritation, 
are  luireliable  or  inappropriate  to  use  as 
indicators  of  sorbent  exhaustion.  This 
issue  is  discussed  further  in  this 
Summary  and  Explanation  in 
connection  with  paragraph  (d). 

Air-purifying  respirator.  The  final 
standard  defines  the  term  "air-purifying 
respirator"  as  "a  respirator  with  an  air- 
purifying  filter,  cartridge,  or  canister 
that  removes  specific  air  contaminants 
by  passing  ambient  air  through  the  air- 
purifying  element."  Marc  Evans  of 
Baxter  Diagnostics,  Inc.  (Ex.  54-38) 
stated  that  the  proposed  definition,  "a 
respirator  which  is  designed  to  remove 
air  contaminants  [i.e.,  dust,  fumes, 
mists,  gases,  vapors,  or  aerosols]  from 
the  ambient  air  or  air  surrounding  the 
respirator,"  was  inaccurate  since  filter 
elements  can  only  remove  air 
contaminants  when  air  passes  through 
the  filters;  he  stated  that  the  ANSI 
definition  was  more  acciuate  in  this 
regard. 

Another  commenter  wanted  to  add 
the  term  "biologicals"  to  the  Ust  of  air 
contaminants  removed  by  air-purifying 
respirators  (Ex.  54-249).  In  response, 
the  definition  has  been  revised  to  state 
more  clearly  that  an  air-purifying 
respirator  removes  specific 
contaminants  from  the  ambient  air  by 
drawing  air  through  appropriate  filters, 
cartridges,  or  canisters.  Deleting  the 
proposed  definition's  examples  of  air 
contaminants  makes  clear  that  no  type 
of  air  contaminant,  including  biological 
agents,  is  excluded  from  the  definition. 
Also,  the  term  "filter"  has  been  changed 
~to  "filter  or  air-purifying  element," 
which  is  also  defined  in  the  standard, 
and  includes  the  broad  range  of  filters, 
cartridges,  canisters  and  other  air- 
purifying  elements  used  with 
respirators. 

Assigned  protection  factor.  The 
definition  of  "assigned  protection 
factor"  has  been  reserved  as  part  of 
OSHA's  decision  to  address  the  entire 
Assigned  Protection  Factor  (APF)  issue 
in  a  subsequent  phase  of  this 
rulemaking.  OSHA  proposed  to 
reference  the  NIOSH  assigned 
protection  factors  bom  the  1987  NIOSH 
Respirator  Decision  Logic  in  the 
respiratory  protection  standard  and  then 
to  adopt  new  APF  values  issued  by 
NIOSH  after  that  Agency  had  conducted 
rulemaking  on  APFs.  In  the  course  of 
this  rulemaking,  OSHA  has  concluded 
that  it  should  instead  develop  its  own 
set  of  assigned  protection  factors  based 
on  a  thorough  review  and  analysis  of  all 
relevant  evidence.  Both  the  NIOSH  and 


the  ANSI  APFs,  as  well  as  all  relevant 
data  and  information,  will  be 
considered  by  OSHA  at  that  time. 

Atmosphere-supplying  respirator. 
This  term  means  "a  respirator  that 
supplies  the  respirator  user  with 
breathing  air  from  a  source  independent 
of  the  ambient  atmosphere,  and 
includes  supplied-air  respirators  (SARs) 
and  self-contained  breathing  apparatus 
(SCBA)  units."  As  it  has  done  in  many 
of  the  definitions  in  this  section,  OSHA 
has  substituted  the  term  "breathing  air" 
for  a  number  of  synonymous,  but 
confusingly  diverse,  terms  used  in  the 
proposal  and  in  the  ANSI  Z88.2-1992 
standard.  The  minor  changes  from  the 
proposed  definition  have  been  made 
solely  to  enhance  clarity. 

Canister  or  cartridge.  The  final 
standard  adopts  the  ANSI  Z88.2-1992 
standard's  definition:  "a  container  with 
a  filter,  sort)ent,  or  catalyst,  or 
combination  of  these  items,  which 
removes  specific  contaminants  bom  the 
air  passed  through  the  container." 
Several  commenters  suggested  that  this 
definition  be  added  to  the  final  rule 
(Exs.  54-208,  54-218,  54-219,  54-410, 
54-424). 

Demand  respirator  is  defined  as  "an 
atmosphere-supplying  respirator  that 
admits  breathing  air  to  the  facepiece 
only  when  a  negative  pressure  is  created 
inside  the  facepiece  by  inhalation."  This 
term  was  not  defined  in  the  proposal 
but  is  defined  by  ANSI,  and  several 
commenters  (Exs.  54-208,  54-218,  54- 
219,  54-410.  54-424)  urged  that  it  be 
included  in  the  final  rule.  As  in  other 
definitions,  the  phrase  "breathing  air" 
has  been  substituted  for  "respirable  gas" 
for  clarity. 

The  proposal's  definition  of 
"demand"  has  been  deleted  from  the 
final  standard  because  the  addition  of  a 
definition  for  "demand  respirator" 
makes  its  inclusion  unnecessary.  (See 
the  definition  of  pressure  demand 
respirator  below  for  the  distinction 
between  the  two  types  of  respirator.) 

Dust  mask.  See  the  definition  for 
"filtering  facepiece"  below. 

Emergency  situation.  In  the  final  rule, 
OSHA  is  adding  this  term  to  paragraph 
(b)  to  clarify  its  use  in  the  regulatory 
text.  "Emergency  situation"  is  defined 
as  "any  occurrence  such  as,  but  not 
limited  to,  equipment  failure,  rupture  of 
containers,  or  failure  of  control 
equipment  that  may  or  does  result  in  an 
uncontrolled  substantial  release  of  an 
airborne  contaminant."  Under  this 
definition,  OSHA  intends  that  a 
potential  release,  and  not  just  an  actual 
release,  be  considered  an  emergency 
situation  requiring  appropriate 
respiratory  protection.  This  definition  is 
the  same  or  similar  to  those  used  to 


define  emergency  situations  in  other 
OSHA  health  standards  (e.g.,  1910.1051, 
Butadiene;  1910.1028,  Benzene; 
1910.1048,  Formaldehyde). 

Employee  Exposure.  OSHA  has  added 
this  term  to  paragraph  (b)  of  the  final 
rule  and  has  defined  it  to  mean 
"exposure  to  a  concentration  of  an 
airborne  conteuninant  that  would  occur 
if  the  employee  were  not  Using 
respiratory  protection."  This  is  the  same 
definition  that  has  been  used  in  many 
of  OSHA's  substance-specific  health 
standards.  It  is  included  to  clarify  that 
employee  exposure  is  measured  outside 
any  respiratory  protection  worn. 

End-of-service-life  indicator  (ESLI) 
means  "a  system  that  warns  the 
respirator  user  of  the  approach  of  the 
end  of  adequate  respiratory  protection, 
for  example,  that  the  sorbent  is 
approaching  saturation  or  is  no  longer 
effective."  This  definition  was  not  in  the 
proposal,  but  has  been  derived  from  the 
definition  in  the  ANSI  Z88.2-1992 
standard,  as  requested  by  several 
commenters  (Exs.  54-208,  54-218.  54- 
219,  54-410,  54-424).  OSHA  has 
included  the  example  at  the  end  of  the 
definition  to  clarify  the  function  of  an 
ESU. 

Escape-only  respirator.  This  term  was 
not  defined  in  the  proposal,  but  the  Anal 
standard  defines  an  escape-only 
respirator  as  "a  respirator  intended  to  be 
used  only  for  emergency  exit."  The  Dow 
Chemical  Company  (Ex.  54-278)  and 
the  Chlorine  Institute  (Ex.  54-439) 
recommended  adding  definitions  for  an 
"escape"  respirator  and  an  "emergency" 
respirator.  Partially  in  response  to  these 
comments,  and  to  clarify  OSHA's  intent, 
OSHA  has  described  in  paragraph  (d) 
the  narrow  function  of  an  "escape-only 
respirator,"  and  has  added  a  definition 
for  "escape-only  respirator"  to  this 
paragraph  (b).  The  definition  of  "escape- 
only  respirator"  derives  from  the  ANSI 
Z88.2-1992  standard,  with  the  phrase 
"egress  from  a  hazardous  atmosphere" 
replaced  by  the  word  "exit." 

Filter  or  air-purifying  element.  The 
final  standard's  definition  of  this  term  is 
"a  component  used  in  respirators  to 
remove  soUd  or  liquid  aerosols  from  the 
inspired  air."  The  parallel  definition  in 
the  proposal  used  "filter"  instead  of 
"filter  or  air-purifying  element"  and  has 
been  changed  in  response  to  comments 
(Exs.  54-208,  54-218,  54-219,  54-410. 
54—424).  The  phrase  "or  air-purifying 
element"  has  been  added  to  clarify  that 
this  definition  appUes  to  all  filtration 
mechanisms,  not  only  to  mechanical  or 
electrostatic  filtration  of  particulates. 
The  new  definition  derives  from  the 
definition  of  "filter"  in  the  ANSI  Z88.2- 
1992  standard. 
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Filtering  facepfece  (dust  mask).  The 
definition  of  "filtering  facepiece"  in  the 
final  rule  is  "a  n^tivepressuFe 
particulate  respUator  with  a  filter  as  an 
integral  part  of  tiie  facepiece  or  with  the 
entire  facepiece  (iomposed  of  the 
filtering  mediiim."  Tnis  new  definition 
is  derived  bom  the  definition  of 
"filtering  faceplate"  in  the  NIOSH 
Respirator  Deciaijon  Logic  (Ex.  38-20). 
As  described  in  the  discussion  of 
paragraph  (c)  below.  emplo)rers  who 
allow  the  use  of  these  respirators  when 
such  use  is  not  naquired  need  to  comply 
with  only  parag^ph  (c)(2)  of  this 
standard,  whidbl  Inquires  that  the 
employer  provic^^  the  onployee  with 
the  information  riontained  in  Appendix 
D. 

Fit  factor.  The!  definition  of  "fit 
factor"  in  the  final  rule  is  a  quantitative 
estimate  of  the  flt  of  a  particular 
respirator  to  a  specific  individual,  and 
typically  estimates  the  ratio  of  the 
concentration  ofi  ^  substance  in  ambient 
air  to  its  concenoation  inside  the 
respirator  when  worn.  In  the  proposal, 
OSHA's  definition  included  the  terms 
"challenge  agent"  and  "test  chamber." 
Several  commenters  (Baxter  Diagnostics, 
Ex.  54-38;  Ameijitari  Subcontractors 
Association,  Ex.  134-293)  stated  that 
using  these  tennis  would  have  the 
unintended  effect  of  prohibiting  the  use 
of  several  existing  QNFT  test  methods, 
such  as  the  TSI  P0rtacount,TM  and 
recommended  th^t  OSHA  rely  on  the 
ANSI  definition  ijf  "fit  factor"  instead. 
OSHA  agrees  with  this  point,  and  the 
final  standard's  definition  derives 
primarily  from  t^  ANSI  Z88.2-1992 
standard's  definmon,  as  commenters 
suggested  (Exs.  34-208,  54-218,  54-219, 
54-410,  54-424)  The  final  definition 
uses  the  word  "^tjtimate"  instead  of  the 
ANSI  definition's  word  "measure" 
because  fit  factors  estimate,  rather  than 
measure,  the  fit  obtained  during  use. 
The  phrase  "spedfic  individual"  has 
been  substituted 'for  "particular 
individual"  for  clarity. 

Fit  test.  A  definition  of  "fit  test"  has 
been  added  to  thp  final  rule  and  is 
defined  as  "the  liie  of  a  protocol  to 
qualitatively  or  quantitatively  evaluate 
the  fit  of  a  respirator  on  an  individual." 
(See  also  QLFT  aind  QNFT.)  This 
definition  has  been  added  because 
OSHA  is  of  the  obinion,  based  on 
comments  to  theinecord,  that  such  a 
definition  is  needed  (Exs.  54-208,  54- 
218,  54-219,  54^10.  54-424).  ANSI 
also  has  a  definition  of  fit  test,  but 
OSHA's  definiti(k  differs  from  that  m 
the  ANSI  Z88.2-|{992  standard  in  that 
the  term  "challeiue  agent"  has  been 
eliminated  and  r^pla«d  by  the  phrase 
"protocol  to  quailtitativeKr  or 
qualitatively  evaluate."  llie  use  of  the 


term  "challenge  agent"  would  limit  the 
development  of  future  fit  test 
technologies  that  do  not  involve  a  test 
agent  (Exs.  54-208,  54-250,  54-330,  54- 
424). 

Hazardous  exposure  level.  Because 
the  final  standard  does  not  use  the  term 
"hazardous  exposiu«  level,"  it  is  not 
defined.  The  proposal  defined  such 
levels  as  including  the  Permissible 
Exposure  Limits  (PELs)  contained  in 
OSHA's  Tables  Z-1.  Z-2.  and  Z-3  of  29 
CFR  1910.1000;  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACX^IH)  Threshold  Limit 
Values  (TLVs),  as  published  in  the  latest 
edition  of  that  organization's 
"Threshold  Limit  Values  for  Chemical 
Substances  and  Physical  Agents,"  for 
those  substances  without  an  OSHA  PEL; 
the  NIOSH  Recommended  Exposure 
Limits  (RELs)  for  those  hazardous 
chemicals  without  either  an  OSHA  PEL 
or  ACGIH  TLV;  and  any  exposure  level 
based  on  available  scientific 
information,  including  Material  Safety 
Data  Sheets,  for  those  hazardous 
chemicals  for  which  no  OSHA  PEL, 
ACGIH  TLV,  or  NIOSH  REL  has  yet 
been  pubUshed. 

The  proposed  rule  would  have 
required  employers  to  identify  the 
"hazardous  exposiue  level"  applicable 
to  each  hazardous  chemical  in  the 
workplace  and  then  to  use  this 
information  in  selecting  the  appropriate 
respirator  to  provide  protection  against 
exposure  to  that  chemical.  Tlie  final  rule 
takes  a  different  and  much  simpler 
approach  to  assisting  employers  in  the 
selection  of  appropriately  protective 
respirators  in  those  cases  where  OSHA 
has  not  yet  promulgated  a  PEL  for  a 
hazardous  chemical.  OSHA  has  taken 
the  approach  reflected  in  the  final 
standard  because  there  was  widespread 
objection  to  the  proposed  approach 
(Exs.  54-94,  54-175,  54-212,  54-226. 
54-232.  54-275X.  54-283.  54-293,  54- 
306,  54-312,  54-324.  54-334.  54-347. 
54-352.  54-361.  54-397.  54-443.  54- 
445).  Some  commenters  (Exs.  54-31. 
54-165.  54-181.  54-291.  54-316.  54- 
347,  54-397,  54-445)  interpreted  the 
proposed  approach  as  an  attempt  by 
OSHA  to  expand  the  number  of 
hazardous  chemicals  with  OSHA- 
enforceable  exposiue  limits,  while 
others  believed  that  implementing  the 
proposed  approach  would  require 
employers  to  have  risk  assessment 
expertise  or  to  perform  complex 
analyses,  and  pointed  out  that  many 
employers  lacked  such  expertise  (Exs. 
54-106.  54-175.  54-210).  hi  general, 
rulemaking  participants  statc^d  that 
OSHA's  approach  to  this  problem 
should  rely  on  the  professional 
judgment  of  employers,  based  on  readily 


available  information  (Exs.  54-206. 54- 
210). 

OSHA  has  decided,  after  a  thorough 
review  of  the  record,  to  follow  these 
recommendations,  and  in  the  final  rule 
has  adopted  an  approach  that  requires 
employers  to  select  appropriately 
protective  respirators  on  the  basis  of 
informed  professional  judgment. 
Accordingly,  the  final  rule  does  not 
identify  the  ACGIH  TLVs  or  the  NIOSH 
RELs  as  references  that  would  trigger 
required  respirator  use.  The  approach 
taken  in  the  final  rule  provides 
employers  with  the  flexibility  to  rely  on 
professional  judgment  and  available 
data  sources  when  selecting  respirators 
for  protection  against  hazardous 
chemicals  that  have  no  OSHA  PEL. 

OSHA  believes  that  it  is  prudent  in 
such  cases  for  employers  to  select  more 
rather  than  less  protective  respiratore. 
i.e.,  to  select  a  respirator  that  will 
reduce  employee  exposure  to  a  level 
below  the  concentration  indicated  as 
hazardous  by  the  scientific  literature. 
OSHA  also  believes  that  many 
employers  will  choose  to  rely  on  the 
ACGIH  TLV  or  NIOSH  REL  in  those 
cases  where  OSHA  has  no  PEL  at  the 
present  time.  However,  whatever 
approach  employers  choose  to  take,  the 
respirator  selected  must  "be  applicable 
and  suitable  for  the  purpose  intended." 
as  required  by  paragraph  (a). 

Helmet.  The  final  standard  defines  a 
helmet  as  "a  rigid  respiratory  inlet 
covering  that  also  provides  head 
protection  against  impact  and 
penetration."  This  definition,  which 
was  not  in  the  proposal,  has  been  added 
to  the  final  standard  at  the  request  of 
several  commenters  (  Exs.  54-208.  54- 
218.  54-219.  54-410,  and  54-424).  The 
OSHA  definition  uses  the  term 
"respiratory  inlet  covering"  instead  of 
the  word  "hood"  used  in  the  ANSI 
definition  in  order  to  include  helmet- 
style  powered  air-purifying  respirators 
(PAPRs). 

High  efficiency  particulate  air(HEPA) 
filter  is  defined  as  "a  filter  that  is  at  least 
99.97%  efficient  in  removing 
monodisperse  particles  of  0.3 
micrometers  in  diameter.  The 
equivalent  NIOSH  42  CFR  84  particulate 
filters  are  the  NlOO.  RlOO,  and  PlOO 
filters."  Although  NIOSH  has  revised 
the  particulate  filter  descriptions  under 
the  new  42  CFR  Part  d4  respirator 
certification  regulation,  and  no  longer 
uses  the  term  HEPA,  this  definition  is 
included  because  "HEPA  filter"  is  used 
in  many  of  OSHA's  substance-specific 
standards.  The  definition,  which  is 
similar  to  that  used  by  ANSI,  fists  the 
NIOSH  42  CFR  part  84  particulate  fihera 
that  are  equivalent,  in  terms  of 
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efficiency,  to  the  HEPA  fiher,  i.e.,  the 
NIOO.  RlOO,  and  PlOO  filters. 

Hood.  The  final  standard  includes  the 
following  definition  of  "hood":  "a 
respiratory  inlet  covering  that 
completely  covers  the  head  and  neck 
■  and  may  also  cover  portions  of  the 
shoulders  and  torso."  This  definition 
has  been  added  to  the  final  standard  in 
response  to  commenters  (Exs.  54-208, 
54-218,  54-219,  54-410,  and  54-424). 
The  definition  derives  fi-om  the  ANSI 
Z88.2-1992  standard;  the  word  "also" 
has  been  added  for  clarity. 

Immediately  dangerous  to  life  or 
health  (IDLH).  The  final  standard 
defines  IDLH  as  "an  atmosphere  that 
poses  an  immediate  threat  to  life,  would 
cause  irreversible  adverse  health  effects, 
or  would  impair  an  individual's  ability 
to  escape  fi-om  a  dangerous 
atmosphere."  In  the  proposal,  the 
definition  of  IDLH  was  "an  atmospheric 
concentration  of  any  toxic,  corrosive,  or 
asphyxiant  substance  that  poses  an 
immediate  threat  to  life  or  would  cause 
irreversible  or  delayed  adverse  health 
effects  or  would  interfere  with  an 
individual's  ability  to  escape  from  a 
dangerous  atmosphere."  In  the  final 
rule.  OSHA  has  decided  that  including 
all  atmospheres  capable  of  causing  the 
listed  health  effects  is  more  consistent 
with  OSHA's  intent  than  limiting  the 
definition  to  toxic,  corrosive,  and 
asphyxiant  atmospheres  and  has  also 
deleted  the  word  "delayed"  from  the 
definition  because  including  it  caused 
considerable  confusion  among 
commenters. 

Under  the  final  standard's  definition, 
atmospheres  where  a  short,  one-time 
exposure  (i.e..  an  acute  exposure)  may 
cause  death  or  irreversible  adverse 
health  effects  immediately,  within  a  few 
hours,  or  within  a  few  days  or  weeks  are 
considered  IDLH  ptmospheres.  The 
severity  of  the  adverse  effects  and  the 
certainty  that  health  impairment  will 
occur  following  an  acute  exposure  are 
more  important  considerations  in 
defining  a  potential  IDLH  situation  than 
is  the  time  course  of  the  health  effect. 
For  example,  an  atmosphere  containing 
life-threatening  or  health-impairing 
concentrations  of  fluorides,  cadmium 
fumes,  or  radioactive  substances  would 
be  considered  IDLH  even  though  a 
single  exposure  might  not  cause  death 
or  permanent  impairment  for  as  long  as 
days  or  even  weeks  after  the  exposure. 
On  the  other  hand,  many  situations 
involving  atmospheres  exceeding  short- 
term  or  ceihng  exposure  limits  are  not 
IDLH  atmospheres;  most  short-term  or 
ceiling  limits  are  designed  to  reduce  the 
risk  of  less  serious  effects,  such  as 
sensory  irritation.  Thus,  only  those 
situations  where  the  acute  exposure 


would  threaten  life,  initiate  an 
irreversible  process  that  threatens  life  or 
health,  or  inifwde  the  ability  of  the 
worker  to  esca{>e  from  the  atmosphere 
would  constitute  IDLH  conditions.  In 
contrast,  if  chronic  exposure  to  a  toxic 
atmosphere  is  required  to  produce 
health  impairment  or  cause  death,  the 
atmosphere  is  not  IDLH.  Thus,  the 
relatively  low  atmospheric 
concentrations  of  carcinogenic 
substances  that  cause  work-related 
cancers  are  not  considered  IDLH 
atmospheres,  even  though  the  effect  of 
long-term  exposure  at  such 
concentrations  is  death  or  serious 
illness. 

Paragraphs  (d)  and  (g)  of  the  final 
standard  require  employers  whose 
employees  are  exposed  to  an  IDLH 
atmosphere  to  provide  them  with  the 
most  protective  and  reliable  respiratory 
protection,  i.e.,  a  full  facepiece  pressure 
demand  SCBA  certified  by  NIOSH  for  a 
minimum  of  a  30-minute  service  life,  or 
a  combination  full  facepiece  pressiue 
demand  supplied-air  respirator  with 
auxiliary  self-contained  air  supply,  and 
to  implement  specific  rescue 
precautions  and  communication 
procedures.  Although  OSHA's  prior 
Respiratory  Protection  standard  does 
not  explicitly  use  the  term  "IDLH,"  it 
does  require  that  respirators  used  in 
"immediately  dangerous"  atmospheres 
keep  inward  leakage  to  a  minimum  and 
be  highly  reliable  (See  paragraph  (c)  of 
prior  29  CFR  1910.134,  which 
incorporates  this  language  from  the 
ANSI  Z88.2-1969  standard  by 
reference). 

Commenters  raised  a  number  of  issues 
specifically  related  to  the  proposed 
definition  of  IDLH  and  to  the  IDLH 
concept  in  general.  These  comments 
addressed  the  following  points: 

•  Whether  the  term  IDLH  should  apply 
to  all  delayed  effects,  some  delayed 
effects,  or  be  restricted  to  immediate 
effects; 

•  How  OSHA's  definition  of  IDLH 
differs  from  those  of  other 
organizations  and  how  it  relates  to  the 
definition  of  IDLH  used  in  other 
OSHA  standards; 

•  How  the  presence  of  an  IDLH  or 
potential  IDLH  atmosphere  affects 
respirator  selection. 

The  following  discussion  addresses 
each  of  these  points  in  turn. 

The  proposed  definition  of  IDLH 
included  the  phrase  "delayed  adverse 
health  effects."  OSHA  has  omitted  this 
phrase  fi-om  the  final  standard  to 
respond  to  comments  received  and  to 
remove  a  source  of  confusion.  Many 
commenters  argued  that  the  term  IDLH 
should  cover  only  immediate,  severe 


adverse  health  effects,  such  as  those 
resulting  from  exposures  to  hydrogen 
fluoride  or  oxides  of  nitrogen  (e.g.,  Exs. 
54-208.  54-219;  54-316),  while  others 
favored  taking  chronic,  delayed  effects 
into  consideration  when  making  an 
IDLH  decision  (See,  e.g.,  Exs.  54-202 
and  54-437).  For  example,  OCAW 
stated  that  "OSHA's  IDLH  and  acute 
iiazard-based  fi-amework  •  *  *  does  not 
properly  emphasize  the  need  to 
consider  long-term  and  cumulative 
health  effects." 

Most  participants,  however,  argued 
against  including  chronic  health  effects 
in  the  IDLH  definition  because  it  would 
make  the  definition  too  broad.  These 
participants  feared  that  including  this 
term  would  mean  that  exposures 
typically  associated  with  chronic 
effects,  such  as  cancer,  would  be 
designated  IDLH  (Exs.  54-67;  54-153; 
54-175;  54-208; 54-218;  54-219;  54- 
232;  54-266;  54-278;  54-307;  54-314; 
54-316;  54-326).  Typical  of  these 
comments  is  one  from  the  American 
Iron  and  Steel  Institute:  "The  proposed 
definition,  which  includes  "delayed 
health  effects,"  is  so  broad  that  it  goes 
far  beyond  the  accepted  IDLH  concept, 
and  would  expand  it  beyond  its 
intended  purpose"  (Ex.  54-307). 
Arguing  along  the  same  lines,  the  Exxon 
Corporation  stated  that  "the  phrase 
'delayed  health  effects'  could  include 
chronic  toxins  like  asbestos  •  *  •••  (Ex 
54-266). 

Other  commenters  urged  OSHA  to 
narrow  the  definition  of  IDLH  by  adding 
the  word  "acute"  before  "adverse"  in 
the  phrase  "delayed  adverse  health 
effects"  or  by  making  other  language 
changes  that  would  achieve  the  same 
effect  (Exs.  54-67,  54-278,  54-326,  54- 
208A).  For  example,  the  American 
Industrial  Hygiene  Association  (Ex.  54- 
208A)  stated  that  the  only  atmospheric 
contaminants  with  delayed  effects  that 
should  be  included  in  the  definition  are 
those,  such  as  the  oxides  of  nitrogen, 
that  cause  delayed-onset  severe  adverse 
health  effects  (such  as  pulmonary 
edema).  Representatives  of  Pennzoil 
suggested  that  "*  *  *  the  phrase 
'immediate  or  delayed  irreversible 
debilitating  health  effects',  be  used"  to 
achieve  the  same  end  (Ex.  54-287). 

These  commenters  objected  to  the 
inclusion  of  "delayed  health  effects"  in 
the  proposed  definition  because  the 
language  suggested  that  effects  typically 
associated  with  long-term  exposures, 
such  as  cancer,  would  be  included.  "The 
definition  in  the  final  standard 
recognizes  that  the  effects  of  concern 
must  be  the  result  of  an  acute 
overexposure  but  does  not  specifically 
limit  the  length  of  time  between  that 
overexposure  and  the  resulting  effect. 
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Where  very  ^rious  health  effects  may 
arise  from  a  single  acute  exposure,  even 
if  such  effects  biecome  apparent  only 
after  a  relati  j^ly  long  latency  period, 
e.g.,  hours,  diys,  or  even  weeks,  the 
atmosphere  associated  with  the  effect 
must  be  des^ated  IDLH.  OSHA  is 
confident  that  deleting  the  word 
"delayed"  frtjm  the  IDLH  definition  in 
the  final  rule  will  reduce  confusion  but 
will  not  affect  the  level  of  employee 
protection  provided  by  the  standard. 
Many  commenters  urged  OSHA  to 
adopt  an  IDLH  definition  developed  by 
another  orgaMzation,  agency,  or  by 
OSHA  itself  \k  other  standards.  Some 
commentersj(Exs.  54-153,  54-214,  54- 
234,  54-251,1^4-266,  54-278,  54-290, 
54-330, 54-^61. 54-363.  54-424,  54- 
439)  urged  OiSHA  to  adopt  the  ANSI 
Z88.2-1992  ^iandard's  definition  of 
IDLH:  "any  ajt^osphere  that  poses  an 
immediate  hakard  to  life  or  poses 
immediate  irreversible  debilitating 
effects  on  health"  (clause  3.33).  For 
example,  BellAtlantic  (Ex.  54-361) 
suggested  th4li  the  ANSI  definition  be 
used  to  ensurd  that  "chronic  toxins  like 
asbestos  would  not  be  considered 
IDLH."  However,  OSHA  believes  that 
adopting  the  definition  contained  in  the 
current  ANSI  standard  could  reduce 
employee  protection  because  it  states 
that  atmospheres  are  IDLH  only  in  cases 
where  the  adverse  effects  of  exposure 
occur  immediately.  An  example  of  an 
atmosphere  that  OSHA  believes  must  be 
considered  Il)Mi  but  arguably  would 
not  be  so  desj^ated  under  the  ANSI 
definition  is  ofie  containing  high 
concentrations  of  cadmium  fume,  which 
may  resuh  in|^tal  collapse  as  long  as 
48-72  hours  ^^er  an  acute 
overexposure  j^ 

The  Exxon  Corporation  (Ex.  54-266) 
objected  to  th  a  phrase  "ability  to 
escape"  in  OilHA's  proposed  definition, 
and  suggestec  Ithat  OSHA  instead  adopt 
the  ANSI  defiiiition.  which  does  not 
refer  to  impai  rpient  of  the  ability  to 
escape.  OSHA  wishes  to  clarify  that  the 
proposed  terminology,  "interfere  with 
an  individual's  ability  to  escape"  was 
not  meant  to  C0ver  a  minor  or  eyen 
moderate  deg^e  of  interference  but  to 
address  interfb^ence  of  a  kind 
sufficiently  serious  to  impair  the 
individual's  abjiHty  to  escape  from 
exposure  to  a  dangerous  concentration 
of  an  air  contaminant.  To  address 
Exxon's  concern,  the  final  rule's 
definition  has  been  revised  to  read 
"impair  the  irtdividual's  ability  to 
escape."  OSHA  notes  that  it  is 
imperative  for  employees  to  be  able  to 
escape.  There  are  atmospheres,  for 
example  one  contaminated  with  a 
severe  eye  irri^^t,  that  can  effectively 
incapacitate  ail  individual  in  the  short 


term  and  prevent  the  individual  from 
escaping  in  time  to  avoid  more  serious 
health  consequences.  OSHA  has 
therefore  retained  in  the  IDLH  definition 
language  that  addresses  the  need  to 
protect  workers  escaping  from 
dangerous  atmospheres. 

One  commenter,  Monsanto  (Ex.  54- 
219),  expressed  concern  about  the 
consistency  of  IDLH  definitions  in 
different  OSHA  standards.  In  response, 
OSHA  has  reviewed  the  definitions  of 
IDLH  used  in  its  standards  and  beheves 
that  the  final  standard's  definition  is 
largely  consistent  with  those  in  the  two 
OSHA  safety  standards  that  use  the 
term:  29  CFR  1910.146,  the  Permit- 
Required  Confined  Space  standard 
("Confined  Spaces  standard")  and  29 
CFR  1910.120.  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOFER)  standard. 

Some  commenters  (Exs.  54-439,  54- 
330.  54-278)  asked  which  IDLH  values 
OSHA  endorses  or  pointed  to  the 
limitations  of  the  available  information 
on  IDLH  concentrations.  For  example. 
OCAW  noted  that  "only  a  handful  of 
IDLH  limits  have  been  determined.  In 
most  worker  exposure,  the  IDLH  limit  is 
unknown.  Even  when  [an]  IDLH  limit 
exists,  workers  do  not  have  access  to 
this  information.  MSDSs  rarely  include 
IDLH  information"  (Ex.  54-202). 

The  final  rule  does  not  contain  a 
prescribed  list  of  IDLH  values  or  require 
employers  to  rely  on  any  particular  list. 
Some  commenters  (Exs.  54-278,  54- 
330, 54-361. 54-424,  54-439) criticized 
die  IDLH  values  Usted  in  the  1994 
NIOSH  Pocket  Guide  to  Chemical 
Hazards  (Ex.  54-278)  or  recommended 
that  the  Emergency  Response  Planning 
Guidelines  (ERPGs)  developed  under 
the  auspices  of  the  American  Industrial 
Hygiene  Association  be  used  instead. 
OSHA  is  aware  that  published  IDLH 
values  are  not  available  for  many 
industrial  contaminants  and  that 
employers  must  therefore  rely  on  their 
own  knowledge  and  judgment,  and  that 
of  safety  and  health  professionals,  when 
deciding  that  a  given  atmosphere  has 
the  potential  to  cause  health  effects  of 
the  kind  envisioned  by  OSHA's  IDLH 
definition.  During  enforcement 
inspections,  OSHA  will  continue  to 
accept  any  pubfished  IDLH  value  that  is 
based  on  sound  scientific  evidence; 
those  published  by  NIOSH  and  the 
ADiA  would  clearly  meet  this  test. 

OSHA's  final  IDLH  definition  does 
not  separately  mention  "potential" 
IDLH  atmospheres.  Many  OSHA 
enforcement  cases  have  involved  the 
failure  of  employers  to  provide 
respirators  in  situations  that  were  not 
IDLH  at  the  time  workers  entered  the 
area  but  became  so  thereafter.  OSHA 


intends  employers  to  interpret  the 
respirator  selection  requirements  in 
paragraph  (d)(1)  proactively,  i.e.,  where 
employers  are  uncertain  about  the 
adequacy  of  a  given  respirator  for  a 
highly  hazardous  atmosphere,  cannot 
identify  the  atmospheric  concentration 
of  a  substance  that  poses  a  potentially 
life-threatening  or  health-impairing  risk, 
or  cannot  maintain  the  concentration  of 
such  a  substance  below  life-threatening 
or  health-impairing  levels,  the  employer 
must  consider  the  atmosphere  IDLH  and 
select  a  respirator  accordingly.  For 
example,  an  employer  in  a  chemical 
plant  knows  that  inadvertent  releases  or 
spills  of  highly  hazardous  chemicals 
may  occur  at  the  facility  and  selects  the 
most  protective  respirators  available  for 
employees  who  must  enter  a  spill  area 
because,  in  an  emergency,  there  is  no 
time  to  take  airborne  measurements  to 
determine  whether  or  not  the 
concentration  is  IDLH.  OSHA 
encourages  this  kind  of  proactive 
planning  because  it  is  protective  of 
employee  health. 

Interior  structural  firefighting.  The 
final  respiratory  protection  standard 
uses  the  OSHA  definition  for  "interior 
structural  firefighting"  contained  in  29 
CFR  1910.155,  which  applies  to  all 
situations  covered  by  Subpart  L — Fire 
Protection.  The  definition  is  as  follows: 

Interior  structural  firefighting  means  the 
physical  activity  of  fire  suppression,  rescue 
or  both,  inside  of  buildings  or  enclosed 
structures  which  are  involved  in  a  fire 
situation  beyond  the  incipient  stage. 

Loose-fitting  facepiece.  The  Rnal 
standard  now  defines  this  term  to  mean 
"a  respiratory  inlet  covering  that  is 
designed  to  form  a  partial  seal  with  the 
face."  This  definition  was  not  in  the 
proposal,  and  has  been  added  in 
response  to  commenters  such  as  the 
AIHA  (Ex.  54-208),  3M  (Ex.  54-218), 
Monsanto  (Ex.  54-219).  Martin  Marietta 
Energy  Systems.  Inc.  (Ex.  54-410).  and 
ORG  (Ex.  54-424).  who  recommended 
that  OSHA  adopt  several  of  die  ANSI 
Z88.2-1992  definitions  for  respirator 
terms.  OSHA  has  adopted  only  part  of 
the  ANSI  definition  for  loose-fitting 
facepiece.  The  phrase  in  the  ANSI 
definition  that  states  a  loose-fitting 
facepiece  "does  not  cover  the  neck  and 
shoulders,  and  may  or  may  not  offer 
head  protection  against  impact  and 
penetration"  has  not  been  included. 
This  phrase  fix)m  the  ANSI  definition 
was  not  adopted  as  part  of  the  OSHA 
definition  because  adding  this  phrase 
would  not  allow  users  to  clearly 
distinguish  between  hoods,  hehnets. 
and  loose-fitting  respirators.  It  is 
important  for  employers  to  be  able  to 
distinguish  loose-fitting  from  tight- 


1186  Federal  Register  /  Vol.  63.  No.  5  /  Thursday,  January  8.  1998  /  Rules  and  Regulations 


fitting  respirators  in  order  to  correctly 
apply  the  fit  testing  requirements. 

Maximum  use  concentration.  OSHA 
is  not  defining  this  term  at  this  time 
because  the  Agency  has  reserved  the 
issue  of  Assigned  Protection  Factors, 
which  is  associated  with  Maximum  Use 
Concentrations,  until  a  subsequent 
phase  of  this  rulemaking. 

Negative  pressure  respirator  (tight 
fitting).  The  final  standard  defines  this 
term  as  "a  respirator  in  which  the  air 
pressure  inside  the  facepiece  is  negative 
during  inhalation  with  respect  to  the 
ambient  air  pressure  outside  the 
respirator."  The  proposed  definition 
was  revised  in  response  to  comments 
(Exs.  54-208,  54-218.  54-219,  54-410, 
and  54-424)  that  recommended  that 
OSHA  adopt  the  ANSI  Z88.2-1992 
standard's  definition.  In  the  final  nUe, 
OSHA  has  accepted  the  ANSI 
definition,  with  two  changes:  (1)  The 
word  "facepiece"  has  replaced  the  term 
"respiratory  inlet  covering"  to  make 
clear  that  the  facepiece  is  the  area  of 
interest  with  negative  pressure 
respirators;  and  (2)  the  phrase  "outside 
the  respirator"  has  been  added  after  the 
phrase  "ambient  air  pressure"  to  clarify 
that  negative  pressure  exists  only  when 
the  outside  air  pressure  is  higher  than 
the  air  pressure  inside  the  negative 
pressure  facepiece. 

Oxygen-deficient  atmosphere.  The 
proposed  definition  of  an  "oxygen 
deficient  atmosphere"  was  "an 
atmosphere  with  an  oxygen  content  of 
less  than  19.5%  by  volume  at  altitudes 
of  8000  feet  or  below."  OSHA  is 
retaining  the  19.5%  definition  of  an 
oxygen-deficient  atmosphere  in  the  final 
rule,  but  is  removing  the  reference  to 
altitudes.  The  use  of  a  19.5%  oxygen 
level  is  well  established  and  has  even 
been  incorporated  by  Congress  into 
other  safety  and  health  legislation  (See 
Federal  Mine  Safety  and  Health  Act,  20 
use  863  (b),  discussed  in  National 
Mining  Association  v.  MSHA,  116  F.3d 
520  (D.C.  CiT.  1997.)  Paragraph  d(2){iii) 
of  the  final  rule  requires  employers  to 
consider  all  oxygen-deficient 
atmospheres  to  be  IDLH  and  to  require 
the  use  of  pressure-demand  SCBA  or  a 
combination  fuU-facepiece  pressure- 
demand  SAR  with  an  auxiliary  self- 
contained  air  supply.  However,  this 
paragraph  also  contains  an  exception 
that  would  permit  employers  to  use  any 
atmosphere-supplying  respirator  in 
oxygen-deficient  atmospheres  where  the 
employer  can  demonstrate  that  oxygen 
levels  cannot  fall  below  the  altitude- 
adjusted  concentrations  prescribed  in 
Table  n  of  paragraph  (d). 

The  ANSI  Z88.2-1992  standard, 
NIOSH  (Ex.164),  and  AIHA  (Ex.  2098) 
use  an  altitude-adjusted  definition  for 


oxygen  deficiency.  Although  there  are 
some  small  differences,  these 
organizations  generally  define  oxygen 
deficiency  as  an  oxygen  level  of  less 
than  19.5%  at  altitudes  up  to  5,000  or 
6,000  feet,  and  less  than  20.9%  at  higher 
elevations.  OSHA  chose  not  to  adopt 
this  approach  to  defining  oxygen 
deficiency  for  several  reason.  First,  as 
was  stated  in  the  proposal  (59  FR 
58905),  OSHA's  concern  is  that 
employees  not  be  exposed  to 
environments  in  which  the  oxygen 
partial  pressure  is  less  than  100  mm  Hg; 
this  partial  pressure  of  oxygen  is 
generally  regarded  as  an  appropriate 
IDLH  level  (Exs.  164,  208).  OSHA 
believes  that  using  an  oxygen 
concentration  of  19.5  percent  as  a 
baseline  oxygen  level  is  appropriate 
because  exposure  to  such  an  atmosphere 
does  not  pose  a  serious  health  risk  at 
elevations  below  8,000  feet,  i.e.,  the 
oxygen  partial  pressure  in  such 
atmospheres  will  remain  above  100  mm 
Hg  (Ex.164).  Although  OSHA  realizes 
that  the  partial  pressure  of  oxygen  may 
be  at  or  above  100  mm  Hg  even  at  some 
lowej altitudes  and  lower  oxygen 
concentrations,  these  lower-altitude, 
lower-concentration  situations  are 
generally  unstable  and  can  quickly 
deteriorate  to  life-threatening 
atmospheres.  OSHA  has  accounted  for 
those  rare  situations  where  the 
employer  controls  the  environment  to 
maintain  a  constant  altitude-adjusted 
oxygen  level  through  the  exception  in 
paragraph  (d)(2)(iii)  of  the  final  rule. 
OSHA's  definition  of  oxygen  deficiency 
is  also  consistent  with  the  Compressed 
Gas  Association's  definition  of  Grade  D 
breathing  air  as  air  containing  a 
minimum  of  19.5%  oxygen.  OSHA  finds 
that  defining  oxygen  deficiency  as  an 
atmosphere  with  an  oxygen  content 
below  19.5%  is  both  protective  and 
straightforward,  and  is  consistent  with 
the  definition  that  has  been  used  by  the 
Agency  in  the  past. 

Oxygen-deficient  IDLH  atmosphere. 
The  proposal  originally  included  a 
definition  of  oxygen-deficient  IDLH 
atmosphere.  Because  the  term  has  not 
been  used  in  the  regulatory  text  of  the 
final  rule,  OSHA  is  deleting  this  term 
from  paragraph  (b). 

Physician  or  other  licensed  health 
care  professional  (PLHCP)  is  defined  as 
"an  individual  whose  legally  permitted 
scope  of  practice  (i.e.,  Ucense, 
registration,  or  certification)  allows  him 
or  her  to  independently  provide,  or  be 
delegated  the  responsibility  to  provide, 
some  or  all  of  the  health  care  services 
required  by  paragraph  (e)  of  this 
section."  This  definition  has  been  added 
because  paragraph  (e)(2)  of  the  final 
standard  requires  that  all  medical 


evaluation  procedures  be  performed  by 
a  PLHCP. 

OSHA  has  long  considered  the  issue 
of  whether,  and  if  so  how,  to  speciiy  the 
qualifications  of  the  particular 
professionals  who  are  permitted  to 
perform  the  medical  evaluations 
required  by  its  standards.  The  Agency 
has  determined  that  any  profisssional 
who  is  Ucensed  by  state  law  to  perfcmn 
the  medical  evaluation  procedures 
required  by  the  standard  may  perform 
these  procedures  under  the  respiratory 
protection  standard.  The  Agency 
recognizes  that  this  means  that  the 
personnel  qualifie(|^to  provide  the 
required  medical  evaluation  may  vary 
bom  state  to  state,  depending  on  state 
Ucensing  laws.  Under  the  final  rule,  an 
employer  has  the  flexibility  to  retain  the 
services  of  a  variety  of  qualified 
licensed  health  care  professionals, 
provided  that  these  individuals  are 
licensed  to  perform  a  given  service. 
OSHA  believes  that  this  flexibility  will 
reduce  cost  and  compliance  burdens  for 
employers  and  increase  convenience  for 
employees.  The  approach  taken  in  this 
final  standard  is  consistent  with  the 
approach  OSHA  has  taken  in  other 
recent  standards  (e.g.,  cadmium, 
methylene  chloride). 

Positive  pressure  respirator.  This  term 
has  been  redefined  in  the  final  standard 
to  mean  "a  respirator  in  which  the 
pressure  inside  the  respiratory  inlet 
covering  is  positive  with  respect  to 
ambient  air  pressure  outside  the 
respirator."  Consistent  with  the 
recommendations  of  several 
commenters  (Exs.  54-208,  54-218,  54- 
219,  54-410,  and  54-424),  the  final 
standard's  definition  adopts  the  ANSI 
Z88.2-1992  definition  but  adds  the 
phrase  "outside  the  respirator"  for 
clarity. 

Powered  air-purifying  respirator.  The 
final  standard  defines  this  term  as  "an 
air-purifying  respirator  that  uses  a 
blower  to  force  the  ambient  air  through 
air-purifying  elements  to  the  inlet 
covering."  This  revision  also  reflects 
commenters'  recommendations  that 
OSHA  adopt  ANSI  Z88.2-1992  standard 
definitions  (Exs.  54-208,  54-218.  54- 
219,  54-410,  and  54-424).  The  term 
"ambient  atmosphere"  in  the  ANSI 
definition  has  been  replaced  with  the 
term  "ambient  air"  for  simplicity. 

Pressure  demand  respirator.  'This  type 
of  respirator  is  defined  as  "a  positive 
pressure  atmosphere-supplying 
respirator  that  admits  breathing  air  to 
the  facepiece  when  the  positive  pressure 
is  reduced  inside  the  facepiece  by 
inhalation."  This  language  has  been 
taken  verbatim  from  die  ANSI  Z88.2- 
1992  standard's  definition,  except  that 
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the  term  "breiihing  air"  has  replaced 
the  term  "respirable  gas"  for  clarity. 

Qualitative  fit  test(QLFT).  This 
definition  has  been  revised  to  read  "a 
pass/fail  fit  test  to  assess  the  adequacy 
of  respirator  fit  that  relies  oh  the 
individual's  response  to  the  test  agent." 
OSHA  has  replaced  the  proposal's  <JLFT 
definition  with  one  derived  fi-om  the 
ANSI  Z88. 2-1992  standard  but  has 
added  the  phrase  "to  assess  the 
adequacy  of  respirator  fit"  to  emphasize 
the  purpose  of  QLFT.  In  addition,  the 
OSHA  definition  uses  the  phrase  "the 
individual's  response"  instead  of  the 
ANSI  definition's  phrase  "subject's 
sensory  respo<i^e"  for  clarity. 

Quantitativif}fit  test  (QNFT).  This 
definition  has|been  revised  and 
simplified  to  aocommodate  both  current 
and  yet-to-be-fieveloped  fit  test 
technology.  The  final  standard  defines  a 
quantitative  fit  test  (QNFT)  as  "an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leakage  into  the  respirator!" 
Commenters  generally  opposed  the 
proposed  definition  of  QNFT,  which 
made  reference  to  challenge  agents, 
because  they  feared  that  it  might 
interfere  with  ^le  development  of  new 
fit  test  method$j(Exs.  54-5,  54-222,  54- 
251. 54-266.  54-275x.  54-350.  54-208. 
54-218.  54-21B,  54-278,  54-316,  54- 
424).  OSHA  agrees  and  has  revised  the 
definition  accordingly.  OSHA  believes 
that  the  definil|i|on  of  QNFT  must  be 
usable,  enforceable,  and 
understandable,  and  accommodate 
evolving  technology. 

Respiratory  inlet  covering.  The  final 
standard  defin^  this  term,  which  is 
often  used  in  d|escriptions  of  respiratory 
equipment,  as  ''that  portion  of  a 
respirator  that  forms  the  protective 
hairier  between  .the  user's  respiratory 
tract  and  an  aiij-purifying  device  or 
breathing  air  sdurce,  or  both.  It  may  be 
a  facepiece,  helmet,  hood,  suit,  or  a 
mouthpiece  respirator  with  nose 
clamp."  This  dafinition  is  adapted  from 
that  in  the  ANSI  Z88.2-1992  standard; 
the  phrase  "that  connects  the  wearer's 
respiratory  tracjtf  in  the  ANSI  definition 
has  been  modifi^  to  read  "that  forms 
the  protective  barrier  between  the  user's 
^spiratory  trad"  in  the  OSHA 
definition  for  clarity. 

Self-contained  breathing  apparatus 
(SCBA).  The  proposed  definition  of  self- 
contained  breatjtfing  apparatus  (SCBA) 
has  been  revise^  slightly  in  the  final 
standard  to  read  "an  atmosphere- 
supplying  respirator  for  which  the 
breathing  air  sojUrce  is  designed  to  be 
carried  by  the  uiSer."  This  revised 
definition  was  adopted  fi-om  the  ANSI 
Z88.2-1992  stai^idard's  definition  of 
SCBA. 


Service  life.  The  final  standard  define 
service  life  as  "the  period  of  time  that 
a  respirator,  fiher,  or  sorbent,  or  other 
respiratory  equipment  provides 
adequate  protection  to  the  wearer."  This 
definition  eliminates  a  reference  in  the 
.proposal  to  substances  "breaking 
through"  the  cartridge  or  canister,  and 
deletes  a  statement  that  respirator 
manufacturers  are  to  determine  service 
life  concentrations,  since  this  is  the 
employer's  responsibility.  The  new 
definition  parallels  ANSI's  except  that  it 
contains  additional  language  covering 
filters,  sorbents,  and  other  respiratory 
equipment.  This  definition  is  fiirther 
explained  in  the  discussion  of 
paragraph  (d)  of  the  Summary  and 
Explanation. 

^upplied-air  respirator  (SAR)  or 
airline  respirator.  OSHA  has  elected  to 
retain  a  definition  for  supplied-air 
respirators,  since  the  term  is  used  by 
NIOSH  in  the  42  CFR  part  84 
regulations.  The  final  standard's 
definition  reads:  "Supplied-air 
respirator  (SAR)  or  airline  respirator 
means  an  atmosphere-supplying 
respirator  for  which  the  source  of 
breathing  air  is  not  designed  to  be 
carried  by  the  user."  Participants  (Exs. 
54-208.  54-249)  were  more  familiar 
with  this  term  than  with  the  term  "air- 
supplied  respirator"  recommended  as 
an  alternative  by  some  commenters 
(Exs.  54-218,  54-219,  54-363,  54-434). 
The  language  of  this  definition  is 
derived  from  the  ANSI  Z88.2-1992 
definition  for  "airUne  respirator,"  but 
also  applies  to  supplied-air  respirators, 
a  term  that  NIOSH  uses  to  certify  this 
class  of  respirators.  OSHA  believes  that 
using  both  names  in  the  definition  will 
reduce  confusion  for  respirator  users. 

Tight-fitting  facepiece  is  defined  as  "a 
respiratory  inlet  covering  that  forms  a 
complete  seal  with  the  face."  This  term 
was  not  defined  in  the  proposal,  but 
numerous  commenters  requested  that 
OSHA  add  this  definition  (Exs.  54-222, 
54-283.  54-363,  54-410,  54-424,  54- 
428.  54-433.  54-455)  to  the  final 
standard. 

User  seat  check  is  defined  as  "an 
action  conducted  by  the  respirator  user 
to  determine  if  the  respirator  is  properly 
seated  to  the  face."  Such  a  check  is 
performed  by  the  user  each  time  the 
respirator  is  doimed  or  adjusted  to 
ensure  that  the  tight-fitting  respirator  is 
properly  seated  on  the  user's  face,  i.e., 
that  the  proper  seal  has  been  achieved. 
Several  commenters  recommended  that 
OSHA  add  the  definition  for  "fit  check" 
from  the  ANSI  Z88.2-1992  standard  to 
replace  the  term  "facepiece  seal  check" 
that  was  used  in  Appendix  B  of  the 
proposal  (Exs.  54-208.  54-218,  54-219, 
54-410,  54-424).  The  term  "fit  check" 


has  proven  confusing  to  those  respirator 
users  who  do  not  reahze  that  a  daily  fit 
check  is  not  a  substitute  for  an  annual 
fit  test.  The  AIHA  (Ex.  54-208) 
recommended  that  OSHA  add  a 
statement  to  Appendix  B  to  the  effect 
that:  "Fit  checks  are  not  substitutes  for 
qualitative  or  quantitative  fit  tests,"  and 
OSHA  has  done  so  in  this  final 
standard.  Because  OSHA  believes  that 
the  similarity  between  the  terms  "fit 
check"  and  "fit  test"  is  responsible  for 
this  confusion,  OSHA  has  used  the  term 
"user  seal  check"  rather  than  "fit 
check"  in  the  final  standard.  The 
definition  of  "user  seal  check"  derives 
from  the  ANSI  Z88.2-1992  standard's 
definition  for  "fit  check, "  except  that 
the  word  "action"  has  been  substituted 
for  "test"  to  avoid  any  possible 
confusion  among  respirator  users. 

Paragraph  (c)— Respiratory  Protection 
Program 

This  paragraph  of  the  final  standard 
requires  employers  to  develop  and 
implement  a  written  respiratory 
protection  program,  vdth  workplace- 
specific  procedures  addressing  the 
major  elements  of  the  program, 
whenever  respirators  are  necessary  to 
protect  the  health  of  the  employee.  In 
addition,  where  an  employer  requires  an 
employee  to  wear  a  respirator,  i.e.,  in  a 
situation  where  the  standard  does  not 
otherwise  require  such  use,  a  written 
.  program  must  be  developed  and 
implemented.  Employers  who  provide 
respirators  at  the  request  of  their 
employees  or  who  allow  their 
employees  to  bring  their  own  respirators 
into  the  workplace  must  ensure  that  the 
respirator  used  does  not  present  a 
hazard  to  the  health  of  the  employee. 
However,  if  the  respirator  voluntarily 
worn  is  a  filtering  facepiece  (dust  mask), 
the  employer  is  not  required  to 
implement  a  written  program.  Paragraph 
(c)(1)  also  requires  employers  to  update 
the  program  when  changes  in  the 
workplace  or  in  respirator  use  make 
such  updating  necessary. 

As  in  the  proposed  rule,  the  final 
standard  requires  that  the  respiratory 
protection  program  be  written.  OSHA's 
experience  and  that  of  the  industrial 
hygiene  conununity  have  demonstrated 
that  health  and  safety  programs  can  best 
be  effectively  implemented  and 
evaluated  when  written.  In  addition, 
because  workplaces  differ  substantially, 
each  program  must  be  tailored  to  the 
specific  conditions  of  the  workplace  if 
it  is  to  protect  employee  health,  and 
developing  a  written  program  is  the 
most  efficient  way  of  ensuring  that  the 
program  reflects  the  unique 
characteristics  of  each  workplace. 
Developing  and  writing  down  worksite- 
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specific  procedures  requires  employers 
to  design  their  respiratory  protection 
programs  to  address  the  respiratory 
hazards  in  their  particular  workplace, 
and  this  process  requires  employers  to 
think  about  and  document  all  relevant 
information  pertaining  to  the  hazardous 
atmospheres  that  their  employees  may 
encoimter  under  normal  operating 
conditions  or  during  reasonably 
foreseeable  emergencies  that  may  occur 
in  the  workplace.  Finally,  OSHA's 
enforcement  data  indicate  that 
comphance  with  the  previous  standard 
has  not  been  optimal,  particularly  in 
smaller  workplaces,  and  a  written 
program  will  help  employers, 
employees,  and  compliance  officers 
gauge  the  adequacy  of  a  given  program. 

Paragraphs  (c)(lj(i)  through  (c)(l)(ix) 
identify  the  elements  that  must  be 
included  in  the  employer's  program 
unless  the  particular  element  does  not 
apply  to  the  employer's  workplace.  The 
previous  OSHA  respiratory  protection 
standard  also  required  employers  to 
develop  written  standard  operating 
procedures  that  covered  the  selection, 
use,  cleaning,  maintenance,  inspection, 
and  storage  of  respirators  and  the 
training  and  medical  evaluation  of 
respirator  users  (paragraphs  (b)(1). 
(e)(1),  and  (e)(3),  among  other 
provisions  of  the  previous  standard).  In 
the  final  standard,  the  general  elements 
of  the  written  program  have  been 
expanded,  reordered  and  updated,  and 
the  term  "written  standard  operating 
procedures  (SOP)"  used  in  the  previous 
standard  has  been  replaced  with  the 
words  "worksite-specific  procedures." 
Thus,  the  standard  identifies  the  basic 
elements  of  written  programs  for  all 
workplaces,  but  the  employer  has  the 
flexibility  to  tailor  these  general 
program  elements  to  match  the  specific 
workplace  conditions  and  processes  that 
occur  in  that  workplace.  In  the  Agency's 
previous  respiratory  protection 
standard,  the  requirement  for  written 
standard  operating  procediu^s  tended  to 
lead  to  the  adoption  of  generic 
procediues.  Changing  the  terminology 
from  "SOPs"  to  "worksite-specific 
procediues"  gives  employers  the 
incentive  to  develop  procedures  that  are 
unique  and  specific  to  the  employer's 
workplace,  to  describe  the  particular 
respirator  selection  process  used  in  that 
workplace,  and  to  explain  how 
employees  are  to  use  respirators  in  that 
setting. 

OSHA  has  also  revised  the  required 
program  elements  themselves,  for 
several  reasons.  First,  they  have  been 
modified  to  reflect  those  provisions  of 
the  final  standard  that  have  been  added 
or  enhanced  to  reflect  advances  in 
respiratory  protection  technology,  such 


as  the  development  of  atmosphere- 
supplying  respirators  and  the 
widespread  use  of  modem  methods  of 
fit  testing.  Second,  several  of  the 
provisions  of  the  previous  standard 
were  vague  and  had  caused  compliance 
difficulties  for  employers  over  the  years. 
OSHA  wishes  to  provide  employers 
with  clear  notice  of  what  elements 
OSHA  considers  essential  to  an  effective 
respirator  program.  Third,  OSHA  has 
adopted  several  changes  suggested  by 
commenters. 

OSHA  also  believes  that  clearer 
program  elements  v«ll  improve 
employer  compliance.  According  to  the 
Minnesota  Department  of  Labor  and 
Industry  (Ex.  54-204).  for  example, 
many  employers  have  had  difficulty 
complying  with  OSHA's  previous 
standard  because  they  were  unsure  what 
elements  a  program  was  required  to 
include.  Several  other  data  sources  also 
point  to  the  lack  of  clarity  in  OSHA's 
previous  standard;  these  include 
OSHA's  inspection  data  and  compliance 
experience,  comments  to  the  record  (Ex. 
54-219),  and  studies  of  workers  (Ex.  64- 
65).  As  noted  in  the  NPRM,  data 
collected  on  ciirrent  respirator  practices 
and  procedures  in  over  2300 
manufacturing  plants  classified  in  15 
SIC  codes  were  reviewed  by  the  Agency 
(See  Summary  of  the  Preliminary 
Regulatory  Impact  Analysis,  59  FR 
58892).  This  siuvey  sample  was  used  to 
produce  estimates  of  respirator-related 
practices  for  about  123,200 
manufactiuing  plants  with  regular  and 
occasional  respirator  use.  Only  25.5%  of 
these  plants  were  estimated  to  have 
written  standard  operating  procedures, 
and  only  7.9%  had  procedures  that 
addressed  all  eight  of  the  program 
elements  required  by  the  previous 
standard  (selection,  use,  cleaning, 
maintenance,  inspection  and  storage  of 
respirators,  and  the  training  and 
medical  evaluation  of  respirator  users). 
More  than  80%  of  the  very  large  plants 
(those  with  lOOO  or  more  employees) 
had  written  procedures,  while  in  small 
plants  (those  with  fewer  than  50 
employees),  only  about  22%  had  written 
procedures.  This  survey  clearly  showed 
that  improving  the  clarity  of  the 
elements  to  be  addressed  in  standard 
operating  procedures  would  help 
employers  to  develop  and  implement 
better  respiratory  protection  programs 
and  thus  would  provide  greater 
protection  to  workers  as  well. 

Similarly,  a  study  of  OSHA  citations 
for  violations  of  the  previous  OSHA 
respirator  standard  from  1977  to  1982 
showed  that  13%  of  these  citations  were 
issued  because  standard  operating 
procedures  were  either  inadequate  or 
missing  (Rosenthal  and  Paull;  Ex.  33-5). 


OSHA's  latest  citation  data  for  the 
respiratory  protection  standard,  for  the 
period  October  1990  to  December  1995, 
show  that  the  number  of  citations  issued 
for  inadequate  or  missing  written 
respirator  programs  in  general  industry 
has  increased  to  18.4%  of  all  respirator 
standard-related  citations.  These  data 
indicate  that  the  conclusions  reached  by 
Rosenthal  and  Paull  are  still  valid.  The 
citation  history  for  the  construction 
industry  respiratory  protection 
standard.  29  CFR  1926.103.  is  similar, 
with  citations  for  inadequate  respirator 
programs  representing  10.5%' of  all 
respirator  standard-related  citations  in 
that  industry.  OSHA  believes  that  the 
percentages  of  respirator  standard- 
related  citations  reported  in  these 
reviews  substantially  underestimate  the 
real  incidence  of  deficient  programs 
because  it  is  OSHA  poUcy  not  to  issue 
citations  for  an  inadequate  program 
unless  an  overexposure  is  also 
documented. 

Paragraphs  (c)(l)(i)  through  (c)(l)(ix) 
of  the  final  standard  provide  additional 
detail  about  each  of  the  required 
program  elements  but  remain 
performance  based  to  enable  employers 
to  adapt  them  to  their  workplaces.  The 
program  elements  have  been 
reorganized  from  those  in  the  previous 
standard  so  that  they  track  the  order  of 
the  major  paragraphs  of  the  standard. 
OSHA  believes  that  reordering  the 
elements,  as  suggested  by  one 
commenter  (Ex.  54-204),  is  logical  and 
should  make  program  development 
easier.  OSHA  also  believes  that  the 
additional  detail  and  greater  clarity 
provided  by  the  final  rule's  program 
elements  urill  reduce  confusion  over  the 
intent  of  these  provisions,  lead  to  higher 
compliance  rates,  and  result  in  better 
respiratory  protection  for  employees. 

The  ANSI  Z88.2-1992  standard  for 
respiratory  protection  also  states  that 
written  procediues  covering  the 
complete  respirator  program  must  be 
established  and  implemented  (Ex.  81). 
Thus,  Uke  OSHA,  ANSI  recognizes  the 
need  for  a  written  respiratory  protection 
program  and  implementing  procedures 
to  provide  complete  and  consistent 
protection  to  employees  wearing 
respirators.  Although  the  ANSI  standard 
does  not  contain  detailed  instructions 
on  the  content  of  these  procedures,  it 
does  describe,  in  clause  6.  the  elements 
to  be  included  in  the  program  to  cover 
routine  and  emergency  use  of 
respirators. 

'The  program  elements  in  the  ANSI 
Z88.2-1992  standard  (i.e.,  program 
administration,  respirator  selection, 
training,  respirator  fit,  maintenance, 
inspection  and  storage)  are  similar  to 
those  in  paragraphs  (c)(l)(i)  through 
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(c)(l)(ix)  of  OS|$A's  final  standard.  The 
specific  contei^^  of  each  element  of  the 
written  procediures  is  left  to  the 
employer,  whd  can  tailor  them  to  match 
the  conditions  mat  occur  in  his/her 
worksite.  Alth^tigh  many  of  the  program 
elements  are  cii|ninon  to  all  respiratory 
protection  progtams,  such  as  respirator 
selection,  carejuse,  and  program 
evaluation,  some  elements,  such  as  the 
one  addressing  specifications  for  air 
quality  for  atmosphere-supplying 
respirators,  ap|ily  only  in  workplaces  in 
which  those  types  of  respirator  are  used. 
OSHA  receiydd  many  comments,  both 
on  written  pro-ams  in  general  and  on 
specific  program  elements.  Some 
commenters  (E^.  54-160,  54-187,  54- 
238),  questionejd  the  need  for  a  written 
respirator  progt^m  with  worksite- 
specific  procediires.  For  example, 
Transtar  Railroads  (Ex.  54-160)  stated 
that  written  procedures  do  not 
guarantee  an  eifi^ive  respiratory 
protection  progr^  and  argued  that 
requiring  additional  written  program 
elements  would  luot  cause  those 
companies  who  jpresently  disregard 
OSHA's  existing  standard  to  become 
more  conscientious.  Motorola  (Ex.  54- 
187)  luged  OSH^  to  delete  the 
requirement  foij  b  written  program  and 
instead  simply  tp  require  fiiat  employers 
ensure  that  respirators  are  properly 
selected,  fitted,  used,  and  maintained  as 
necessary  to  protect  employees  when 
respirators  are  n^uired.  However,  the 
requirement  for]  k  written  respirator 
program  was  widely  supported  by  many 
other  participants  in  the  rulemaking 
(Exs.  54-204,  54^219,  54-304,  54-387, 
54-389.  54-4281  54-435).  For  example, 
the  United  Aut(^«iobile  Workers  (Ex. 
54-387)  agreed  that  a  written  respiratory 
protection  progf^m  that  is  site-specific 
and  detailed  (fo|-|example,  that  includes 
specific  procedures  for  determining 
when  a  cartridge  or  filter  needs  to  be 
changed)  should  be  required.  The , 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(AFL-CIO)  (Ex.  54-428)  strongly 
supported  the  requirement  for  a  written 
respiratory  program  and  identified  such 
a  program  as  thej  hmdamental  core  of 
the  standard:      i 

The  AFL-aO  stW)ngly  supports  the 
Agency's  proposal  that  employers  who  are 
required  to  use  respirators  or  voluntarily  use 
respirators  in  the  workplace  establish  a 
written  respiratory  protection  program.  The 
written  program  constitutes  an  employer's 
plan  for  dealing  with  worker  protection  from 
hazardous  airbom^jcontaminants  that  may  be 
present  in  the  workplace,  and  as  such,  we 
view  these  provisiobs  as  the  fundamental 
core  of  the  standartf.  Requiring  a  written 
program  is  essentii  ]  in  providing  uniformity 
and  consistency  w  ]|lle  supplying  the 


maximum  protection  for  workers  who  use 
respirators  in  the  workplace.  (Ex.  54-428) 

OSHA's  expert  witness,  James   • 
Johnson  of  the  Lawrence  Livermore 
National  Laboratory,  testified  that 
respiratory  protection  programs  must  be 
written  because  of  their  complexity: 

•  •  *  A  respirator  program  involves  many 
decRions.  What  kind  of  respirator  do  I  use, 
what  kind  of  concentiaUons  were  measured, 
what  kind  of  contaminants  were  in  the 
workplace 

•  *  *  So  all  this  information  is  important 
to  provide  documentation  and  understanding 
so  that  you  can  make  sure  the  program  is 
adequate  and  you  can  make  changes  to  it,  to 
improve  it  and  to  have  it  be  a  dynamic 
operation  as  the  workplace  changes  •  •  • 
(Tr.212) 

Commenting  in  the  same  vein,  the 
National  Pest  Control  Association  (Ex. 
54-435),  which  represents  many  small 
businesses,  agreed  that  requiring 
employers  to  provide  a  written 
respiratory  program  was  sensible,  and 
the  Cambrex  Corporation  (Ex.  54-389] 
noted  that  "A  performance  approach  in 
defining  written  program  requirements 
will  provide  needed  flexibiUty  to 
employee  protection  programs."  David 
Lee,  OH,  CSP  (Ex.  54-304),  strongly 
supported  the  approach  OSHA  has 
taken  in  the  final  rule;  he  stated  that  a 
written  respiratory  protection  program 
should  be  required  in  all  places  where 
respirators  are  used,  regardless  of  the 
circumstances,  and  that  the  program's 
contents  should  be  specifically  tailored 
to  conditions  of  use  at  the  place  of 
employment. 

OSHA  agrees  vkrith  these  commenters 
that  it  is  appropriate  to  retain  the 
previous  standard's  requirement  for  a 
written  program,  and  that  the  program 
must  be  flexibly  tailored  to  worksite 
conditions.  OSHA  finds  that  comments 
to  the  record,  and  the  Agency's  own 
compliance  experience,  strongly  suggest 
that  many  employers  wish  to  comply 
but  are  unsure  about  what  is  required; 
for  these  employers,  greater  clarity  and 
guidance  will  enhance  compliance  and 
enable  them  to  provide  their  employees 
with  needed  protection. 

Paragraph  (c)(1)  of  the  final  rule 
requires  employers  to  update  the 
program  as  necessary  to  reflect  changes 
in  the  workplace.  This  requirement  has 
been  revised  somewhat  from  the 
proposal.  The  proposed  standard  stated 
that  "(t]he  written  program  shall  reflect 
current  workplace  conditions  and 
respirator  use"  (59  FR  58939).  OSHA 
received  several  comments  on  this 
provision  (Exs.  54-278,  54-213,  54- 
249).  For  example,  the  Dow  Chemical 
Company  (Ex.  54-278)  urged  OSHA  to 
revise  this  language  to  require  that  the 
program  reflect  only  those  current 


workplace  conditions  "significantly 
impacting  respirator  use."  In  the  final 
rule,  OSHA  has  moved  this  provision  to 
paragraph  (c)(1)  and  revised  it  to  require 
that  the  program  be  "updated  as 
necessary  to  reflect  those  changes  in 
workplace  conditions  that  affect 
respirator  use."  OSHA  believes  that  this 
change  is  responsive  to  Dow's  point.  As 
now  written,  when  the  workplace 
changes  in  a  way  that  may  affect 
respirator  use,  such  as  when  new 
processes  are  introduced,  changes  are 
made  in  the  types  of  chemicals  used,  or 
the  types  of  respirators  being  used 
changes,  employers  must  revise  the 
program  as  necessary  to  reflect  these 
new  conditions. 

One  of  the  major  issues  raised  in  the 
rulemaking  dealt  with  situations  in 
which  respirator  use  is  not  specifically 
required  by  29  CFR  1910.134  or  other 
OSHA  statutory  or  regulatory 
requirements,  but  instead  is  required  by 
employers  as  a  condition  of 
employment  or  is  permitted  by 
employers  upon  the  request  of 
employees  (i.e.,  voluntary  use).  The 
preamble  discussion  for  proposed 
paragraph  (a)  stated  that  employers  who 
required  employees  to  use  respirators 
would  be  covered  by  the  standard  (59 
FR  58895).  OSHA  also  recommended  in 
the  NPRM  that  employers  who  permit 
voluntary  respirator  use  in  their 
workplaces  implement  the  full 
respiratory  protection  program.  In  the 
final  rule,  paragraph  (c)(1)  requires  that 
a  respiratory  protection  program  be 
developed  and  implemented  "wherever 
respirators  are  required  by  the 
employer,"  but  has  greatly  reduced  the 
obligations  of  employers  who  allow 
their  employees  to  use  respirators  when 
such  use  is  not  required. 

In  the  preamble  to  the  proposal, 
OSHA  discussed  the  reasoning  behind 
including  employer-required  respirator 
use  within  the  scope  of  the  standard  (59 
FR  58895).  OSHA  stated  that  the 
requirement  was  appropriate  both 
because  the  use  of  a  respirator  could  in 
itself  present  a  health  hazard  to  the 
wearer,  and  because  improper  use  of  a 
respirator  in  environments  where 
respiratory  hazards  are  present  would 
not  sufficiently  protect  employees  from 
those  hazards.  OSHA  finds  that  these 
are  still  valid  reasons  for  requiring  that 
a  respiratory  protection  program  he 
implemented  where  employers  require 
respirator  use.  All  of  the  elements  of  a 
respiratory  protection  program  apply  to 
this  situation.  Employers  must  still 
select  respirators  that  are  appropriate  to 
the  workplace  conditions  and  types  of 
respiratory  hazards  present  to  ensure 
that  respirators  offer  adequate 
protection.  Improperly  selected 
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respirators  may  afibrd  no  protection  at 
all  (for  example,  use  of  a  dust  mask 
against  airborne  vapors),  may  be  so 
uncomfortable  as  to  be  intolerable  to  the 
wearer,  or  may  hinder  vision, 
commimication,  hearing,  or  movement 
and  thus  pose  a  risk  to  the  wearer's 
safety  or  health. 

Employees  who  are  required  by  their 
employers  to  wear  respirators  must  also 
be  medically  evaluated  to  determine 
that  they  are  capable  of  tolerating  the 
increased  physiological  load  associated 
with  some  respirator  use.  Proper  fit 
testing  is  necessary  to  ensure  that 
discomfort  is  minimized  and  that  the 
respirator  selected  is  offering  sufficient 
protection.  It  is  also  necessary  that 
respirators  required  by  employers  be 
cleaned,  disinfected,  stored,  inspected, 
and  repaired  according  to  the 
procedures  contained  in  the  final  rule  to 
ensure  proper  respirator  functioning 
and  protection  of  employees  from 
dermatitis  or  exposure  to  hazardous 
contaminants  that  may  result  from  using 
a  dirty  respirator.  Compliance  with  the 
provisions  of  the  standard  dealing  with 
supplied  air  quality  and  use  is  also 
essential  where  employers  require  the 
use  of  supplied-air  respirators.  When 
employers  require  employees  to  use 
respirators,  OSHA  believes  it  necessary 
that  employees  be  properly  trained  in 
their  use  and  care,  and  be  informed  of 
the  limitations  of  using  respirators. 
Paragraph  (k)  of  the  final  rule  makes 
clear  that  employers  must  implement 
the  employee  training  requirements 
contained  in  paragraph  (k)  if  they 
require  their  employees  to  use 
respirators. 

In  contrast,  not  all  of  these  protections 
are  necessary  in  the  situation  where  an 
employer  allows,  but  does  not  require, 
respirator  use.  OSHA  has  therefore 
added  a  new  paragraph  (c)(2)  to  the  final . 
rule,  which  applies  when  employers 
allow  employees  to  use  respirators 
when  such  use  is  not  required  by  the 
employer  or  by  the  standard.  This 
paragraph  applies  when  employers 
either  provide  respirators  to  employees 
who  request  them  or  allow  employees  to 
use  their  own,  respirators.  In  both 
situations,  paragraph  (c)(2)(i)  states  that 
employers  must  determine  that  the 
employees  that  they  allow  to  use 
respirators  are  medically  able  to  do  so, 
and  that  there  are  no  other  conditions 
that  could  cause  the  respirator  use  to 
create  a  hazard. 

If  the  employer'allows  volimtary 
respirator  use,  paragraph  (c)(2)(i) 
requires  that  the  employer  provide  the 
employee  with  the  information 
contained  in  Appendix  D  to  this 
standard,  entitled  "Information  for 
Employees  Using  Respirators  When  Not 


Required  Under  the  Standard."  In  the 
rare  case  where  an  employee  is 
voluiftarily  using  other  than  a  filtering 
facepiece  (dust  mask)  respirator 
(paragraph  (c)(2)(ii)),  the  employer  must 
implement  some  of  the  elements  of  a 
respiratory  protection  program,  e.g.,  the 
medical  evaluation  component  of  the 
program  and,  if  the  respirator  is  to  be 
rewom,  the  cleaning,  maintenance,  and 
storage  components.  An  exception  to 
this  paragraph  makes  clear  that,  where 
voluntary  respirator  use  involves  only 
filtering  facepieces  (dust  masks),  the 
employer  is  not  required  to  implement 
a  written  program. 

Paragraph  rc)(2)  is  necessary  because 
the  use  of  respirators  may  itself  present 
a  health  hazard  to  employees  who  are 
not  medically  able  to  wear  them,  who 
do  not  have  adequate  information  to  use 
and  care  for  respirators  properly,  and 
who  do  not  understand  the  limitations 
of  respirators.  Paragraph  (c)(2)  is 
intended  to  allow  employers  flexibility 
to  permit  employees  to  use  respirators 
in  situations  where  the  employees  wish 
to  do  so,  without  imposing  the  bvuden 
of  implementing  an  entire  respirator 
program.  At  the  same  time,  it  will  help 
ensure  that  such  use  does  not  create  an 
additional  hazard  and  that  employees 
are  provided  with  enough  information 
to  use  and  care  for  their  respirators 
properly.  This  provision  does  not,  of 
course,  preclude  employers  from 
adopting  additional  program  elements  if 
they  believe  such  elements  are 
appropriate. 

The  great  majority  of  voluntary  use 
situations  involve  the  use  of  dust  masks, 
i.e.,  filtering  facepieces,  which  are 
provided  for  the  employee's  comfort. 
For  example,  some  employees  who  have 
seasonal  allergies  may  request  a  mask 
for  comfort  when  working  outdoors,  or 
an  employee  may  request  a  dust  mask 
for  use  while  sweeping  a  dusty  floor. 
There  are  no  medical  limitations  on  the 
use  of  these  respirators,  so  employers 
who  allow  their  use  need  only  ensure 
that  the  masks  are  not  dirty  or 
contaminated,  that  their  use  does  not 
interfere  with  employees'  ability  to 
work  safely,  and  that  they  provide  the 
employees  with  the  information 
contained  in  Ap{>endix  D,  as  required 
by  paragraph  (k)  of  the  final  rule. 

In  rare  cases  where  the  employee 
requests  and  the  employer  allows  the 
use  of  a  negative-pressure  respirator 
(tight-fitting),  or  where  the  employee 
brings  such  a  respirator  into  the 
workplace,  the  employer  must 
implement  some  provisions  of  the 
respirator  program  described  in 
paragraph  (c)(1)  to  ensure  that  such 
respirator  use  will  not  affect  the 
employee's  health  adversely.  The 


employer  can  include  these  elements  in 
its  existing  respiratory  protection 
program,  if  it  is  required  to  maintain 
one.  Some  medical  evaluation  is 
necessary  to  determine  that  the 
employee  is  physically  able  to  use  a 
tight-fitting  negative  pressure  respirator. 
In  addition,  if  the  respirators  being  used 
voluntarily  are  reused,  it  is  necessary  to 
ensure  that  they  are  maintained  in 
propwr  condition  to  ensure  that  the 
employee  is  not  exposed  to  any 
contaminants  that  may  be  present  in  the 
facepiece,  and  to  prevent  skin  irritation 
and  dermatitis  associated  with  the  use 
of  a  respirator  that  has  not  been  cleaned 
or  disinfected.  OSHA  believes  it 
imlikely  that  voluntary  use  situations 
will  involve  the  use  of  supplied-air 
devices,  but  such  use  would  also  trigger 
these  requirements  of  the  standard. 

These  requirements  are  necessary 
because  use  of  a  negative  pressure 
(tight-fitting)  respirator  imposes  a 
significant  physiologic  burden  on  a 
respirator  user,  and  it  is  crucial  to 
determine  that  the  user  can  withstand 
that  burden  without  suffering  adverse 
health  consequences.  Similarly, 
reusable  tight-fitting  negative  pressure 
respirators  can  become  contaminated  if 
they  are  not  cleaned,  maintained,  and 
stored  properly.  Thus  if  an  employer 
allows  use  of  this  type  of  respirator,  the 
employer  must  implement  the  program 
elements  necessary  to  ensure  that 
contamination  does  not  harm  the 
eii^loyee. 

The  hazards  addressed  by  this 
requirement  are  the  same  ones  that  are 
already  considered  under  OSHA's 
longstanding  enforcement  policy.  The 
Agency  generally  does  not  issue 
citations  for  violations  of  its  respirator 
standards  unless  there  is  also  evidence 
of  overexposure  to  a  hazardous 
substance,  or  some  other  hazard  caused 
by  improper  or  inadequate  respirator 
use.  (OSHA  Field  Inspection  Reference 
Manual  (FIRM).  Ch.  UI.  Sec.  C.3.c). 
Other  hazards  referenced  in  the  FIRM 
include  ingestion  of  harmful  substances 
that  may  remain  on  improperly  cleaned 
and  maintained  respirators,  or 
dermatitis  caused  by  the  same 
condition.  These  are  precisely  the 
hazards  that  the  requirements  of 
paragraph  (c)(2)  are  designed  to  prevent. 
They  can  occur  whether  respirator  use 
is  voluntary  or  required,  and  OSHA 
does  not  believe  it  would  be  consistent 
with  the  OSH  Act  to  allow  employees  to 
expose  themselves  to  preventable 
hazards,  particularly  where  there  are 
fairly  undemanding  measures  available 
to  prevent  that  exposure. 

Requiring  employers  to  undertake 
these  minimal  obligations  when  they 
allow  volimtary  respirator  use  is 
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consistent  with  the  fact  that  employers 
control  the  working  conditions  of 
employees  and,  are  therefore  responsible 
for  developing  brocedures  designed  to 
protect  the  heifth  and  safety  of  the 
employees.  Ei^ployecs  routinely 
develop  and  enforce  rules  and 
requirements  for  employees  to  follow 
based  on  considerations  of  safety.  For 
example,  although  an  employer  allows 
employees  disoetion  in  the  types  of 
clothing  that  4fiy  be  women  site,  the 
employer  would  prohibit  the  wearing  of 
loose  clothing  in  areas  where  clothing 
could  get  caught  in  machinery,  or 
prohibit  the  usia  of  sleeveless  shirts 
where  there  is  |^  potential  for  skin 
contact  with  hakardous  materials. 
Similarly,  if  an  employer  determines 
that  improper  or  inappropriate 
respirator  use  presents  a  hazard  to  the 
wearer,  OSHA  finds  that  the  employer 
must  exert  control  over  such  respirator 
use  and  take  steps  to  see  that  respirators 
are  safely  usedji^der  an  appropriate 
program.  It  has!  been  OSHA's  experience 
that  employers  will  be  able  to  determine 
whether  emplmjees  are  using  their  own 
respirators  in  th^  workplace,  just  as  they 
are  able  to  determine  that  employees  are 
adhering  to  all  other  procedures  and 
requirements  estabUi^ed  by  the 
employer. 

Concomitant  f.  OSHA's  decision  to 
impose  fewer  riiuirements  on  voluntary 
respirator  use  t^n  on  required  use  is 
supported  by  the  record.  Many 
comments  addressed  the  issue  of  how 
the  final  standard  should  treat  these  two 
types  of  respirator  use.  Many 
commenters  (E^ti.  54-96,  54-109,  54- 
196,  54-222,  5414272,  54-341,  54-424. 
145, 176,  Tr.  2li2|7,  Tr.  2174  )  supported 
the  inclusion  of^mployer-required 
respirator  use,  lij»t  not  of  voluntary  use, 
within  the  full  ^ope  of  the  standard. 
Many  of  these  rulemaking  participants 
believed  that  voluntary  respirator  use 
should  require  ^  tninimal  program 
designed  to  proyide  information  and 
training  to  the  etnployee,  and  that  other 
elements  of  the  program  should  not  be 
made  mandatory,  Typical  of  these  was 
the  post-hearing  comment  of 
Organization  Rei^burces  Counselors.  Inc. 
(ORC):  [r 

OSHA  should  ni^  require  a  complete 
respirator  prograiri  for  the  voluntary  use  of 
respirators  by  employees,  when  not  required 
by  an  OSHA  standard,  or  by  the  employer. 
Some  employees  will  wish  to  use  respirators 
even  though  they  ^  not  required  to  protect 
against  overexposuie  to  a  toxic  hazard.  In 
these  instances  the  employer  should  be 
required  only  to  irtfbrm  the  employee  of  the 


In  addition,  some  of  these  commenters 
(Exs.  54-341. 176.  Tr.  594.  Tr.  2100) 
suggested  that  requiring  employers  to 
comply  with  all  or  most  of  the 
requirements  would  discourage 
employers  from  permitting  volimtary 
respirator  use  in  their  workplaces.  For 
example,  in  its  post-hearing  submission, 
the  North  American  Insulation 
Manufactuirers  Association  (NAIMA) 
commented  as  follows: 

NAIMA  agrees  with  many  other  hearing 
participants  that  employers  should  be 
required  to  train  voluntary  respirator  users  in 
the  proper  function  and  use  of  respirators 
*  *  *  OSHA  should,  however,  tailor  other 
aspects  of  the  Proposed  Rule  to  ensure  that 
the  more' onerous  and  uimecessary  additional 
requirements,  such  as  comprehensive 
medical  examinations,  are  not  imposed  in 
truly  voluntary  use  situations.  Applying 
unnecessary  ancillary  requirements  to 
voluntary  use  situations  would  discourage 
employers  from  allowing  workers  such  use 
(Ex.  176). 

OSHA  believes  that  the  final  rule 
provides  for  the  kind  of  tailoring 
suggested  by  NAIMA's  comment.     . 
Employers  who  permit  the  voluntary 
use  of  tight-fitting  negative-pressure 
respirators  must  utilize  the  procedures 
necessary  to  address  the  health  hazards 
associated  with  the  use  of  such 
respirators,  but  in  the  vast  majority  of 
voltmtary-use  situations  where 
employees  are  using  dust  masks 
(filtering  facepieces),  the  standard  does 
not  require  the  employer  to  implement 
a  written  respirator  program  to  ensure 
employee  health.  Thus,  the  final  rule 
does  not  require  employers  providing 
dust  masks  (filtering  facepieces)  to  their 
employees  to  comply  with  the 
requirements  that  NAIMA  considers 
"onerous  and  unnecessary"  in  this 
situation.  However,  where  respirators 
are  used  voluntarily  by  employees,  and 
the  use  of  a  given  type  of  respirator,  e.g., 
a  tight-fitting  negative  pressure 
respirator,  is  associated  with  an 
increased  health  risk,  OSHA  finds  that 
applying  relevant  portions  of  the 
respiratory  protection  program  is 
essential  to  ensure  worker  protection. 

Other  commenters  (Exs.  54-214,  54- 
218.  54-278,  54-389)  believed  that 
application  of  the  standard  should  be 
limited  in  situations  where  there  was  no 
exposure  to  a  respiratory  hazard, 
regardless  of  whether  respirator  use  is 
required  by  employers  in  this  situation 
or  is  voluntary.  In  discussing  this  issue, 
the  3M  Company  commented  as 
follows: 


safe  and  pro{)er  us^ 


any  associated  lim  1  ations  on  the  particular 
device  chosen  (Ex. :  45). 


of  such  respirators  and 


1.  Any  use  of  respirators  or  masks  in  the 
workplace  should  trigger  a  requirement  for  at 
least  a  minimal  respiratory  protection 
program.  Regardless  of  whether  use  is 
required  or  recommended  by  an  employer  or 


is  self-imposed  by  an  employee,  the 
employer  should  be  responsible  for  the  safe 
use  01  respirators  and  masks  in  the 
workplace. 

2.  Where  it  is  docimiented  by  an  employer 
that  no  hazard  exists— such  as  when  used 
against  non-toxic  materials,  exposures  well 
below  the  permissible  exposure  limit  (PEL) 
or  hazard  level,  or  voluntary  use  against  such 
conditions  as  discomfort  or  allergies — the 
rule  should  only  require  an  abbreviated 
respiratory  protection  program  •  •  •  fgx 
54-218) 

In  a  similar  argument,  the  Dow 
Chemical  Company  (Ex.  54-278) 
suggested  that  employers  be  exempt 
fix)m  the  standard's  requirements  if  they 
require  employees  to  use  respirators  as 
a  precautionary  measure  where 
exposures  are  below  the  PELs. 

OSHA  did  not  adopt  this  approach  in 
the  final  rule  because  the  Agency 
belifeves  that,  in  most  cases  of  employer- 
required  respirator  use.  respirators  are 
being  used  as  protection  against  actual 
or  potential  exposure  to  a  respiratory 
hazard,  hi  these  cases.  OSHA  finds  that 
it  is  necessary  and  appropriate  that  the 
employer  implement  all  elements  of  the 
respiratory  protection  program  that 
apply  to  the  worksite-specific 
conditions  under  which  respirators  are 
used.  If  respirators  are  used  as 
protection  against  a  real  or  potential  risk 
caused  by  exposure  to  a  respiratory 
hazard.  OSHA  believes  it  essential  for 
the  employer  to  provide  for  proper 
respirator  selection,  fit  testing,  medical 
evaluation,  and  care  and  maintenance  to 
ensure  that  the  respirator  is  providing 
sufficient  protection  against  the  hazard 
and  that  use  of  the  respirator  is  not 
imposing  an  additional  health  risk. 
OSHA  also  believes  that,  by 
distinguishing  between  employer- 
required  and  voluntary  respirator  use  in 
the  final  rule,  it  will  be  easier  for 
employers  to  determine  the  extent  to 
which  the  standard  will  apply  to  their 
specific  workplaces. 

Other  rulemaking  participants  (Exs. 
54-208, 177,  Tr.  782.  Tr.  1722)  were  of 
the  opinion  that  voluntary  respirator  use 
should  not  be  distinguished  from 
employer-required  use  in  determining 
how  the  standard  should  apply,  or 
reported  that  some  employers  already 
implement  a  program  for  voluntary  use. 
The  AIHA,  in  support  of  full  coverage 
of  the  standard  for  voluntary  respirator 
use,  stated  in  written  comment: 

The  position  of  AIHA  is  that  all  use  of 
respiratory  protection  should  be  covered  by 
an  employer's  respiratory  protection 
program.  That  includes  both  voluntary  use  as 
well  as  required  use.  Both  groups  should 
participate  in  all  elements  of  the  respiratory 
protection  program.  An  individual  desiring 
to  wear  a  respirator  to  obtain  some  level  of 
comfort  or  to  further  reduce  their  exposure  to 
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a  chemical  in  the  workplace  should  receive 
the  full  benefits  of  an  established  program: 
training  to  convey  proper  knowledge  in 
equipment  selection,  maintenance,  and  use; 
nuBdical  evaluation  to  confirm  that  its  use 
will  not  present  a  risk  to  the  individual;  and 
fit  testing  to  confirm  that  the  equipment  fits 
properly  and  workplace  surveillance  to 
confirm  that  the  equipment  being  utilized  is 
suitable  for  the  exposure  level.  (Ex.  54-208) 

At  the  public  hearing,  Larry  Janssen  of 
the  AIHA  elaborated  that  '••  •  *  there 
should  be  some  kind  of  a  minimtun 
framework  to  prevent  the  misuse  of 
respirators  in  those  volimtary  use 
situations,  that  you  don't  do  harm  by 
allowing  a  respirator  to  be  used  where 
it's  not  really  needed"  (Tr.  782). 
Similarly,  in  a  post-hearing  comment, 
the  Industrial  Safety  Equipment 
Association  (ISEA)  stated  that  it  was 
important  to  cover  voluntary  use  in  the 
standard  since  "*  *  *  Irjespirators  that 
are  not  used  properly  could  present  a 
hazard"  (Ex.  177).  This  practice  is 
already  being  implemented  in  some 
workplaces:  Richard  Holmes  of  Union 
Carbide,  representing  the  Chemical 
Manufacturers  Association  (CMA)  at  the 
hearings  (Tr.  1722),  testified  that"*   *   * 
Iw]e  treat  the  voluntary  user  just  like  a 
mandatory  user  so  they're  in  the 
program  just  as  though  they  were 
required  to  wear  the  respirator  and  the 
*  •  •  medical  surveillance  is  all 
handled  the  same  *  *  *  (as  is  the 
training]." 

As  discussed  above,  OSHA  agrees  that 
some  voluntary  respirator  use  (e.g.,  that 
involving  tight-fitting  negative-pressure 
respirators)  may  present  a  health  hazard 
to  employees  if  the  respirator  is  not 
properly  selected,  maintained,  and 
used.  Therefore,  OSHA  has  revised  the 
final  rule  to  ensure  that  employers  who 
permit  volunteiry  use  of  such  respirators 
in  their  workplaces  implement  those 
portions  of  the  standard  necessary  to 
protect  employees  from  any  health  risks 
associated  with  respirator  use.  The 
position  taken  in  the  final  rule  also 
reflects  OSHA's  lo^g-standing 
enforcement  policy  with  the  previous 
respiratory  protection  standard,  as 
stated  in  the  FIRM  and  in  several  letters 
of  interpretation  issued  by  the  Agency 
(See  letters  dated  10/2/87  from  Thomas 
J.  Shepich.  4/11/91  from  Patricia  K. 
Clark.  3/19/91  from  Patricia  K.  Clark,  3/ 
4/93  from  Roger  A.  Clark  (2  letters),  and 
3/15/95  from  Ruth  McCully).  For 
example,  in  the  letter  of  March  4, 1993 
tmm  Roger  A.  Clark^  OSHA  stated  its 
policy  regarding  the  application  of  29 
CFR  1910.134  to  the  voluntary  use  of 
respirators: 

OSHA's  policy  is  that  if  the  respirator  itself 
could  present  an  adverse  health  condition  if 
a  specific  requirement  of  the  respiratory 


protection  standard  is  not  observed,  then  the 
requirement  applies.  Examples  may  include 
a  dirty  respirator  that  is  causing  dermatitis, 
a  worker's  health  being  jeopardized  by 
wearing  a  respirator  due  to  an  inadequately 
evaluated  medical  condition,  or  a  significant 
ingestion  hazard  created  by  an  improperly 
cleaned  respirator.  This  is  so  regardless  of 
whether  the  employee  purchased  the 
respirator  or  the  employer  provides  it 

OSHA  also  has  determined  that 
complete  training  is  not  required  for 
employees  using  respirators  voluntarily. 
Instead,  paragraph  (k)  of  the  final  rule 
requires  employers  to  provide  the 
information  contained  in  Appendix  D  to 
ensure  that  employees  are  informed  of 
proper  respirator  use  and  the  limitations 
of  respirators. 

Paragraphs  (c)(l)(i)  through  (c)(l)(ix) 
list  the  elements  of  the  respirator 
program  required  by  this  standard. 
Paragraph  (c)(l)(i)  requires  the  program 
to  contain  prtK»diu«s  for  the  selection 
of  respirators  approfSriate  to  protect 
employees  from  the  respiratory  hazards 
present  in  the  particular  workplace. 
This  j)rovision  is  unchanged  from  the 
corresponding  provision  in  the  proposal 
and  is  also  similar  to  paragraph  (b)(2)  of 
OSHA's  previous  standard.  Paragraph 
(c)(l)(ii)  addresses  the  medical 
evaluation  of  employees  required  to 
wear  respirators  and  is  unchanged  from 
the  parallel  requirement  in  the  proposal. 
The  AIHA  (Ex.  54-208)  recommended 
that  paragraph  (c)(l)(ii),  which  requires 
employers  to  develop  procedures 
addressing  "medical  evaluations  of 
employees  required  to  wear 
respirators,"  be  changed  to  specify  that 
these  procedures  need  only  cover 
employees  who  are  "authorized  by  the 
employer  to  wear  respirators";  the  AIHA 
wanted  this  word  change  to  ensiue  that 
employers  understood  that  these 
procedures  must  cover  both  voluntary 
and  required  use.  However,  as 
explained  above,  OSHA  has  decided  to 
require  medical  evaluation  of  employees 
who  use  respirators  voluntarily  only 
when  such  use  may  present  a  health 
hazard  to  employees,  e.g..  in  the  case  of 
tight-fitting  negative  pressure 
respirators.  Therefore,  OSHA  has  not 
included  the  language  suggested  by  the 
AIHA  in  the  final  rule. 

Paragraph  (c)(l)(iii)  covers  the  fit  test 
element  of  the  program  and  has  been 
modified  since  the  proposal  to  respond 
to  comments.  The  proposal  would  have 
required  the  program  to  contain  fit 
testing  procedures  "for  air-purifying 
respirators  and  tight-fitting  positive 
pressure  respirators."  The  Service 
Employees  International  Union  (Ex.  54- 
455)  commented  that  this  provision 
only  needed  to  address  "tight-fitting 
respirators"  because  this  language 


adequately  describes  the  respiratory 
equipment  to  be  covered.  Since  OSHA 
has  revised  the  fit  testing  requirements 
in  paragraph  (f)  to  cover  all  tight-fitting 
respirators,  the  language  in  paragraph 
(c)(l)(iii)  has  been  revised  accordingly. 

Paragraph  (c)(l)(iv)  states  that 
employers  shall  include  "Procedures  for 
proper  use  of  respirators  in  routine  and 
reasonably  foreseeable  emergency 
situations."  In  the  NPRM.  this 
requirement  was  addressed  under 
paragraph  (g)(1).  but  it  has  been  moved 
into  paragraph  (c)(1)  of  the  final  rule  to 
ensure  that  employers  are  aware  that 
written  workplace-specific  procedures 
must  address  both  routine  and  non- 
routine  respirator  usage,  including  that 
in  reasonably  foreseeable  emergency 
situations.  OSHA  received  no  comments 
on  this  provision. 

Parag^ph  (c)(l)(v)  requires  the 
workplace-specific  procedures  to  cover 
"procedures  and  schedules  for  cleaning, 
disinfecting,  storing,  inspecting, 
repairing,  discarding,  and  otherwise 
maintaining  respirators."  This  provision 
is  imchanged  from  that  proposed.  The 
American  Iron  and  Steel  Institute  (AISI) 
urged  OSHA  to  remove  the  word 
"schedules"  from  paragraph  (c)(l)(iv) 
and  to  substitute  the  word 
"frequencies"  instead.  AISI  stated  that 
the  term  "schedules"  connotes  a 
requirement  for  extensive  recordkeeping 
and  paperwork.  OSHA  does  not  agree. 
Since  OSHA  requires  the  respirator 
program  to  be  written,  as  required  under 
the  prior  standard  and  as  proposed  and 
supported  by  comments  in  this 
rulemaking,  it  is  OSHA's  conclusion 
that  including  the  employer's  schedule 
for  cleaning,  disinfecting,  or  otherwise 
maintaining  respirators  is  not  imduly 
burdensome.  A  schedule  is  needed  to 
inform  employees  when  they  are  to  have 
their  respirators  fit  tested,  cleaned,  and 
maintained.  Therefore.  OSHA  is 
retaining  the  word  "schedule."    -' 
Representatives  of  the  Service 
Employees  International  Union  ((SEIU) 
Ex.  54—455)1  strongly  supported  the 
requirement  for  maintenance  schedules 
as  proposed  under  paragraph  (c)(l)(v)  of 
the  NPRM  for  the  same  reason. 

Paragraph  (c)(l)(vi)  is  essentially 
unchanged  from  the  proposal  and 
requires  "Procediu«s  to  ensure  adequate 
air  quality,  quantity,  and  flow  of 
breathing  air  for  atmosphere-supplying 
respirators."  Representatives  from  SEIU 
(Ex.  54-455)  supported  OSHA's 
addition  of  "quantity  and  flow"  to 
paragraph  (c)(l)(vi)  in  the  NPRM.  Proper 
air  quality  and  quantity  are  crucial  to 
the  use  of  supplied  air  respirators  to 
protect  worker  health.  The  revised 
provision  has  bemi  slightly  modified 
from  the  provision  in  the  NPRM  that 


UMI 


F^tieral  Register  /  Vol.  63,  No.  5  7  Thursday,  January  8,  1998  /  Rules  and  Regulations 


1193 


read  "•  *  •  eilure  proper  air  quality, 
quantity,  and  flbw  *  *  *••  for 
atmosphere-supplying  respirators.  The 
addition  of  thel  Words"*  *  •  for 
breathing  air*  if*  •"is  to  clarify  that 
under  no  circumstances  should  air  for 
atmosphere-supplying  respirators  be  of 
less  than  Grade  D  breathing  air  quality. 

Paragraph  (cMl)(vii).  as  proposed, 
would  have  reduired  employers  to 
include  "(tjraining  of  employees  in  the 
respiratory  and  health  hazards  of  the 
hazardous  chemicals  to  which  they  are 
potentially  expnsed  as  required  under 
the  Hazard  Coimnunication  standard  (29 
CFR  1910.1200)."  Several  commenters 
questioned  the  need  to  cross-reference 
an  existing  OSHA  standard  in  the 
respirator  stanciird.  and  recommended 
that  this  provision  be  deleted  (Exs.  54- 
154.  54-271,  54-278.  54^295.  54-307). 
OSHA  agrees  that  the  cross-reference  is 
unnecessary,  aiid  the  reference  to  the 
Hazard  Commi^ikication  standard  has 
been  removed  from  the  final  standard. 
However,  the  requirement  that 
employers  develiop  procedures  that 
address  the  "Tmining  of  employees  In 
the  respiratory  hjazards  to  which  they 
are  potentially  ejcposed  during  routine 
and  emergency  situations"  remains, 
because  there  ai^  respiratory  hazards, 
such  as  biological  hazards  and 
radioactive  particles,  that  are  not 
covered  by  the  ^zard  Communication 
standard.  jj 

Paragraph  (c)|i)(viii)  requires 
employers  to  deWelop  procedures  for  the 
training  of  employees  in  the  proper  use 
of  respiratdrs,  including  putting  on  and 
removing  them,  the  limitations  of  these 
devices,  and  maiihtenance  procedures 
for  respirators.  (|)iSHA  received  no 
comments  on  this  provision,  which  has 
been  revised  slithtly  since  the  proposal 
for  clarity.         T 

Paragraph  (c)(tl|)(ix)  states  that  the 
program  should  include  "Procedures  for 
regularly  evaluating  the  effectiveness  of 
the  program."  This  provision  is 
basically  the  samp  as  in  the  NPRM 
except  that  the  \k)rd  "periodically"  has 
been  deleted  to  ^void  the  suggestion 
that  OSHA  has  a  fixed  interval  in  mind. 
This  provision  notifies  employers  that 
their  written  workplace  procedures 
must  include  roi^tine  evaluation  of  the 
program  to  ensurt  that  it  is  effective,  up- 
to-date,  and  includes  all  necessary 
provisions.  In  w6t-kplaces  where 
worksite-specifid  Iconditions  are 
relatively  stable,  I  ^uch  as  a 
manufacturing  sitfe,  program  evaluation 
may  be  conducted  on  a  fixed  schedule, 
hi  other  workplapjes  where  worksite 
conditions  are  less  stable,  employers 
must  develop  schedules  for  evaluating 
the  program  thatiipake  sense  in  that 
context. 


In  a  general  comment,  the  United 
States  Enrichment  Corporation  (Ex.  54- 
283)  stated  that  the  final  rule's 
requirements  for  work  procedures  in 
paragraphs  (c)(l)(i)  through  (c)(l){ix) 
imphed  that  OSHA  intended  separate 
dociunents  to  be  developed  to  meet  each 
of  the  requirements,  and  asked  OSHA  to 
clarify  this.  It  has  always  been  OSHA's 
intention  that  the  employer  can  address 
the  required  program  elements  and  the 
development  of  worksite-specific 
procedures  in  a  single  document,  the 
written  respiratory  protection  program. 
OSHA  believes  that  reorganizing  the 
elements  of  this  program  to  track  the 
order  of  the  standard  will  facilitate  the 
inclusion  of  all  worksite-specific 
procediu-es  into  one  document. 

In  another  general  comment,  Peter 
Hernandez  of  the  American  Iron  and 
Steel  Institute  (AISI)  (Ex.  54-307)  urged 
OSHA  to  revise  paragraph  (c)  and  other 
paragraphs  of  the  final  rule  to  remove 
the  term  "ensure,"  which  he  mterpreted 
as  imposing  an  impossible  burden  on 
employers.  OSHA  disagrees  with  this 
interpretation,  however.  OSHA 
standards  use  the  word  "ensure" 
because  they  impose  a  mandatary 
requirement  to  comply  on  employers 
and  because  the  OSH  Act  and 
subsequent  case  law  have  made  it  clear 
that  it  is  the  employer's  responsibiUty  to 
compel  compliance.  The  reasoning 
behind  this  body  of  case  law  is  that  it 
is  the  employer,  and  not  the  employee, 
who  controls  the  conditions  of  work  at 
a  given  workplace.  OSHA  believes  that 
the  word  "ensure"  is  appropriate 
because  it  indicates  that  the  employer 
must  manage,  lead  by  example,  train, 
direct,  and,  if  necessary,  set  up  a 
disciplinary  system  so  that  employees 
understand  that  they  must  follow  safe 
and  healthful  practices  on  the  job. 
However,  case  law  also  makes  it  clear 
that  employers  are  not  the  "insurers"  of 
their  emjployees'  behavior.  In  other 
words,  if  an  employer  establishes, 
implements,  trains  employees  in,  and 
enforces  safe  operating  procedures,  and 
does  so  in  a  consistent  manner,  the 
employer  will  not  be  liable  for  an 
employee's  unforeseeable  violation  of 
its  safety  rule. 

Paragraph  (c)(3)  of  the  final  rule 
requires  employers  to  designate  a 
person  as  program  administrator  and  to 
ensure  that  this  person  is  qualified  to 
perform  the  responsibilities  of  this 
position.  The  person  can  be  qualified 
either  by  appropriate  training  or 
experience  or  both.  The  administrator  is 
also  the  person  responsible  for 
evaluating  the  program,  as  stated  in 
paragraph  (c)(3).  This  requirement  is 
essentially  unchanged  from  the 
proposal,  although  its  language  has  been 


clarified.  The  ANSI  Z88.2-1992 
respiratory  protection  standard  (Ex.  81) 
also  contadns  a  description  of  the 
responsibilities  of  the  program 
administrator  and  a  requirement  that  the 
respirator  program  be  "periodically 
audited  to  ensure  that  (a)  the  program 
procedures  reflect  the  requirements  of 
current  applicable  regulations  and 
industry  accepted  standards  and  (b)  the 
program  as  implemented  reflects  the 
written  procedures"  (See  clause  5.3). 
The  ANSI  standard  recommends  that 
the  audit  be  conducted  by  a 
knowledgeable  person  not  directly 
associated  with  the  program,  rather  than 
by  the  program  administrator.  OSHA 
has  not  adopted  the  ANSI 
recommendation  that  periodic  audits  be 
performed  by  knowledgeable  outside 
persons  because  the  OSHA  standard 
requires  the  administrator  to  be 
qualified  to  perform  this  task;  thus,  an 
additional  requirement  for  audits  to  be 
performed  by  an  outside  party  is 
unnecessary  and  may  prove  unduly 
burdensome  for  some  employers. 
The  training  requirements  and 
experience  level  necessary  for  the 
program  administrator  were  the  subject 
of  substantial  comment.  OSHA 
proposed  that  the  program  supervisor  be 
a  person  "qualified  by  appropriate 
training  and/or  experience"  to  be 
responsible  for  the  respirator  program. 
Many  commenters  supported  this 
performance-based  requirement  (Exs. 
54-68,  54-80.  54-91,  54-175,  54-187, 
54-208,  54-219,  54-220.  54-222.  54- 
252.  54-319,  54-352,  54-361.  54-435. 
54—455).  For  example,  the  Service 
Employees  International  Union  (Ex.  54- 
455)  supported  the  proposed 
"performance-oriented  qualifications  for 
the  designated  person  (program 
administrator)."  Allied  Signal  (Ex.  54- 
175)  stated  that  "there  should  be  no 
specific  minimum  training  for  program 
adrljinistrators.  We  believe  the  level  of 
training  for  the  respirator  program 
administrator  must  be  adequate  to  deal 
with  the  complexity  of  the  program." 
Motorola  (Ex.  54-187)  commented  that 
"Training  requirements  for  those 
individuals  designated  by  the  employer 
to  administer  the  program  should  be 
commensurate  with  the  type  of 
respirator  program  needed  at  the 
workplace." 

Several  commenters  urged  OSHA  to 
add  a  phrase  to  this  requirement  in  the 
final  rule  to  require  that  the  level  of 
program  supervisor  training  must  be 
adequate  to  deal  with  the  complexity  of 
the  program  because  the  level  of 
training  appropriate  for  a  workplace 
with  extensive  respirator  use  is 
substantially  different  bom  one  with 
limited  respirator  use  (Exs.  54-175,  54- 
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187,  54-200.  54-206.  54-214,  54-219. 
54-222,  54-245.  54-265.  54-266.  54- 
275.  54-361).  As  Monsanto  (Ex.  54-219) 
stated: 

An  employer's  respirator  usage  may  be 
limited  to  dust  respirators  or  may  have  a 
wide  variety  of  types  covering  both  air- 
purifying  and  atmosphere-supplying 
respirators.  Program  administrator  training/ 
qualifications  would  need  to  cover  a  wider 
range  of  topics  in  the  latter  case  than  in  the 
former  case. 

However,  some  commenters.  e.g.,  the 
Sparks  Nevada  Fire  Department  (Ex.  54- 
129),  wanted  to  avoid  imposing  overly 
stringent  requirements  on  choosing  a 
program  administrator,  while  others, 
e.g.,  the  Grain  Elevator  and  Processing 
Society  (Ex.  54-226),  urged  OSHA  to 
delete  the  phrase  "qualified  by  training 
and/or  experience"  on  the  grounds  that 
there  are  no  widely  accepted  criteria  for 
determining  such  a  program 
administrator's  qualifications.  A  few 
commenters  acknowledged  that  since 
the  program  administrator's  tasks  often 
vary  by  t)npe  of  workplace,  it  would  be 
difficult  for  OSHA  to  estabUsh  a 
required  minimum  level  of  training  that 
would  be  appropriate  for  all  program 
supervisors  in  all  workplaces.  Michael 
Rehfield,  Safety  Officer  for  the 
Westminster,  Maryland  Fire  Department 
(Ex.  54-68)  stated: 

I  am  in  total  agreement  that  the  person 
fulfilling  this  role  and  the  "qualifications" 
should  be  "performance  oriented".  That 
language  should  appear  in  this  section.  It  is 
imperative  that  the  emergency  response 
conununity  be  represented  by  performance 
oriented  standards  or  regulations  since  the 
associated  tasks  are  so  diverse. 

A  working  group  from  the  State 
Universities  of  New  York  (Ex.  54-357) 
felt  that  the  performance  language 
regarding  program  supervisors  was  too 
vague,  and  suggested  that  a 
nonmandatory  appendix  be  added  to 
identify  the  types  of  qualifications  a 
program  supervisor  would  need.  The 
United  Automobile.  Aerospace  & 
Agricultural  Implement  Workers  of 
America  (UAW)  (Ex.  54-387)  wanted 
OSHA  to  define  a  body  of  knowledge 
necessary  to  carry  out  the  duties  of  a 
quahfied  program  administrator. 

OSHA  discussed  these  quaUfications 
in  the  preamble  to  the  NPRM  at  59  FR 
58898-58899.  That  proposal  discussion 
reiterated  many  of  the  points  that  are 
described  above:  that  the  level  of 
training  appropriate  for  a  workplace 
with  limited  respirator  use  would  be 
quite  different  from  another  with 
extensive  use  of  diff^erent  respirator 
types,  and  that  the  program 
administrator  can  work  with  a 
workplace  respirator  committee,  or 
assign  responsibility  for  portions  of  the 


program  to  industrial  hygienists.  safety 
professionals,  or  other  respirator  experts 
while  retaining  overall  responsibiUty  for 
the  program.  In  other  words,  the  level  of 
training  of  the  program  administrator 
must  be  adequate  to  deal  with  the 
complexity  of  the  respirator  program. 

The  AFL-aO  (Exs.  54-428,  255) 
urged  OSHA  to  add  a  new  definition  to 
paragraph  (b)  for  qualified  person  as 
follows: 

Qualified  Person:  This  should  be  defined 
as,  someone  who  is  capable  of  identifying 
existing  and  predictable  respiratory  hazards 
in  the  workplace  and  who  maintains  a 
common  knowledge  of  the  respirator 
standard.  This  individual  should  possess  the 
authority  to  take  prompt  corrective  action  to 
eliminate  hazards  including  the  measures 
required  in  subsection  (c).  The  qualified 
person  shall  be  certified  by  the 
manufacturers)  for  their  ability  to  select  and 
maintain  the  typ)e(s)  of  respirator(s)  that  is/ 
are  used  on  the  job  site  or  possess  the 
experience  and  knowledge  needed  to 
properly  select  respirators  for  the  employees 
andjob  situation. 

Instead  of.adopting  the  AFL-CIO 
definition  for  "qualified  peraon."  OSHA 
has  relied  on  the  type  of  wording  used 
in  the  ANSI  standard,  which  is  more 
performance  oriented.  Specifying  in 
detail  the  type  and  extent  of  training 
required  for  program  administrators 
depends  upon  the  type  of  workplace 
and  is  best  left  to  the  employer,  in 
OSHA's  opinion.  For  example,  the  level 
of  training  that  would  be  appropriate  for 
a  workplace  with  limited  respirator  use 
would  be  quite  different  from  that 
required  at  another  workplace  with 
extensive  respirator  use  for  IDLH 
atmospheres,  highly  toxic  chemicals,  or 
other  complex  respirator  use  operations. 
Therefore,  OSHA  has  adopted  a 
definition  of  training  and  experience 
that  uses  performance  language  and  is 
similar  to  the  ANSI  Z88.2-1992 
standard's  requirement.  However, 
OSHA  does  require  employers  to  ensiue 
that  the  level  of  training  for  the 
respirator  program  administrator  is 
adequate  to  deal  with  the  complexity  of 
the  workplace. 

In  keeping  with  this  approach,  OSHA 
has  not  established  any  one  training 
program,  such  as  the  NIOSH  respirator 
course,  as  the  level  of  training  program 
administrators  must  achieve.  OSHA 
believes  that  NIOSH's  course  is 
excellent,  and  therefore  more  than 
sufficient  in  most  cases.  However, 
OSHA  acknowledges  commenters' 
concerns  that  a  general  respirator 
training  course  covers  a  broad  range  of 
many  difl^erent  respirator  types  and 
uses,  and  provides  information  that  is 
not  tailored  to  any  one  particular 
workplace  (Exs.  54-220.  54-265.  54- 


342. 54-435).  Typical  of  these 
comments  is  one  by  the  United  Parcel 
Service  (Ex.  54-220),  which  stated:  "An 
attempt  to  fashion  uniform  standards  for 
all  administrators  of  all  respiratory 
programs  could  result  in  inadequate 
training  for  administrators  of 
particularly  sophisticated  or  specialized 
programs  and  irrelevant  training  for 
administrators  of  relatively  simple 
programs."  The  North  American 
Insulation  Manufactiuers  Association 
agreed,  stating  (Ex.  54-342)  "A 
requirement  that  supervisors  undergo  a 
rigid  minimum  training  regimen,  which 
would  require  instruction  on  many 
issues  irrelevant  to  the  supervisor's  own 
situation,  would  be  excessive  and 
beyond  the  rule's  intended  objective." 
For  example,  extensive  training  on 
certain  types  of  respirators  such  as 
SCBAs  would  be  inappropriate  for 
program*  administrators  with  simple 
programs  that  don't  use  SCBAs.  In  other 
cases,  respirator  program  administrators 
with  highly  complex  respirator 
programs  may  need  an  even  more 
comprehensive  course  than  that 
provided  by  a  general  respirator  training 
course.  Based  on  the  above  discussion, 
OSHA  has  retained  a  performance-based 
program  approach.  OSHA  anticipates 
that  larger  establishments  will  develop 
training  requirements  for  respirator 
program  administrators  that  fit  the 
needs  of  a  workplace-specific  respirator 
program. 

OSHA  has  prepared  a  Small  Entity 
CompUance  Guide  setting  forth  how  a 
small  business  owner,  manager  or  an 
employee  of  the  small  business  can  be 
qualified  to  be  a  program  administrator. 
It  also  sets  forth  a  sample  respirator 
program  to  guide  small  businesses.  If 
the  employees  of  a  small  business  are 
only  exposed  to  nuisance  dusts  and 
relatively  non-toxic  chemicals  and  use 
only  a  few  types  of  relatively  simple 
respirators,  knowledge  of  the  guide  and 
materials  supplied  by  the  respirator 
manufacttu«r  may  be  sufficient  for  the 
small  business  owner  or  an  employee  to 
become  qualified  as  a  program 
administrator.  If  more  dangerous 
chemicals  or  high  exposiu«s  are  present, 
or  sophisticated  respirators  are  used,  the 

Erogram  administrator  must  have  more 
nowledge  or  experience.  In  these 
circumstances,  it  may  be  necessary  for 
the  administrator  to  seek  out  the 
expertise  needed  or  to  obtain 
appropriate  training. 

The  need  for  a  specific  individual  to^ 
be  in  charge  of  the  respirator  program 
was  discussed  by  several  commenters. 
One  commenter  argued  that  requiring 
that  a  specific  person  be  selected  as 
program  administrator  requires  the 
equivalent  of  a  full-time  person  to 
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manage  the  prd^ram  and  conduct 
periodic  reviem  of  its  perfonnance  (Ex. 
54-160).  Motoiiola  (Ex.  54-187)  stated 
that  one  overall  program  administrator 
would  be  a  pronem  for  decentralized 
woricplaces.  Mmorola  recommended 
that  OSHA  pentiit  a  committee  or 
multiple  emploiyees  to  be  responsible 
for  the  respirator  program,  thus  allowing 
the  employer  to  tailor  the  program  to 
meet  the  needs  of  each  particular 
workplace.  Do^|(Ex.  54-278)  also 
supported  the  use  of  a  gommittee  or 
tbam  with  joint  responsibility  for  the 
respirator  progilaBn  at  large  sites.  Duke 
Power  (Ex.  54-;i?6)  stated  that  at  laige 
facilities,  such  <i  nuclear  stations,  it  is 
often  necessary  to  designate  more  than 
one  program  administrator  to  address 
radiological  an<|  pon-radiological  use  of 
respirators.  The  Public  Service  Electric 
and  Gas  Company  (Ex.  54-196)  said  it 
may  be  more  effiactive  to  have  a  program 
administrator  fcreach  "business  unit" 
in  a  decentraliz^,  diversified  company, 
particularly  whe^  each  unit's 
respiratory  protection  needs  are 
.   different  (Ex.  54-196).  The  AFL-QO 
(Ex.  54-428)  wanted  to  have  one 
qualified  personl  responsible  for  the 
program,  with  a!"site  person"  at  each 
work  site,  who  Wpuld  be  responsible  for 
the  program  at  t^pt  site,  but  who  would 
report  to  the  qualified  person.  The 
Department  of  Defense  (Ex.  54-443). 
specifically  the  Navy,  urged  OSHA  to 
add  language  to  require  that  each 
"activity"  desig^fte  a  person 
responsible  for  thje  respiratory 
protection  program  because  a  single 
program  adininistrator  would  be  a 
potential  probleitt  for  a  large,  multi- 
tiered  employer  Vfith  activities 
throughout  the  Wbrld,  such  as  the  Navy. 

The  final  standard  continues  to 
require  that  a  pe^on  qualified  by 
training  or  experience  be  designated  to 
be  responsible  for  the  overall 
management  and  administration  of  the 
program  to  ensui)^  that  the  integrity  of 
the  respiratory  protection  program  is 
maintained  throi^  the  continuous 
oversight  of  one  j  ^sponsible  individual. 
The  program  administrator  may  serve 
largely  in  an  oversight  and  coordination 
role  between  the  various  subunits  or 
departments  that  perform  duties  in 
support  of  the  respiratory  program. 
Regardless  of  the  {number  of  subunits, 
each  employer  must  ensure  that  all 
subiinits  report  to  one  overall  program  • 
administrator  for  |qoordination  of  the 
program.  The  program  administrator  can 
use  the  assistance  bf  industrial 
hygienists,  safety  professionals,  or  other 
respirator  experts  to  help  run  the 
respirator  prograihl  The  program 
administrator  can!  work  with  a 
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committee  or  assign  responsibility  for 
portions  of  the  pro-am  to  other 
personnel,  but  the  overall  responsibiUty 
for  the  operation  of  the  program  must 
remain  with  the  designated  program 
administrator.  This  approach  promotes 
coordination  of  all  facets  of  the  program 
For  large  companies  or  multiple 
worksites,  the  program  administrator 
can  delegate  to  a  qualified  person  die 
responsibility  for  the  day-to-day 
operation  of  the  program  at  a  specific 
site  or  for  a  specific  activity.  However, 
coordination  between  different 
worksites  is  an  important  aspect  of  the 
operation  of  a  good  program;  therefore, 
ensuring  implementation  of  the  overall 
respirator  program  remains  the  duty  and 
responsibility  of  the  program 
adniinistrator.  For  small  and  moderate 
sized  employers,  OSHA  believes  that 
the  duties  of  a  program  administrator 
will  require  only  a  small  part  of  one 
employee's  time. 

Paragraph  (c)(4)  of  the  final  rule 
requires  employers  to  provide 
respirators  at  no  cost  to  the  employee. 
This  was  included  in  the  proposal  in 
paragraph  (d)(1)  and  has  been  moved  to 
paragraph  (c)  of  this  final  standard.  This 
provision  reflects  OSHA's  strong 
orientation  that  the  costs  of  complying 
with  safety  and  health  requirements 
must  be  borne  by  the  employer.  OSHA 
has  a  long-standing  policy  that 
employers  are  obligated  to  provide  and 
pay  for  necessary  personal  protective 
equipment  (PPE)  such  as  respirators 
used  by  employees  on  the  job.  A 
compliance  memorandum  of  October 
18, 1994,  titled  "Employer  Obligation  to 
Pay  for  Personal  Protective  Equipment" 
provides  detailed  guidance  on  this 
issue.  It  is  available  online  on  the 
Internet  on  OSHA's  home  page  at 
http://www.OSHA.gov.  The  inclusion  of 
this  provision  is  consistent  with  recent 
OSHA  standards,  e.g..  Cadmium,  29 
CFR  §  1910.1027;  1,3-Butadiene,  29  CFR 
1910.1051;  and  Methylene  Chloride,  29 
CFR  1910.1052. 

OSHA  Ts  aware  that  the  Occupational 
Safety  and  Health  Review  Commission 
has  not  always  agreed  with  the  Agency 
that  standards  requiring  an  employer  to 
"provide"  safety  or  health  equipment 
also  require  the  employer  to  pay  for  that 
equipment.  See,  e.g.,  Union  Tank  Car 
Co.,  OSHRC  No.  96-0563  (October  16, 
1997).  OSHA  believes  the  Commission 
is  wrong  about  this  issue.  OSHA  intends 
the  language  "at  no  cost  to  the 
employee"  in  paragraph  (c)(4)  to  make 
the  employer's  obligation  to  pay  for  the 
respiratory  protection  required  by  this 
standard  crystal  clear. 

The  requirement  that  the  employer 
bear  the  costs  of  employee  training  and 
medical  evaluations  has  also  been 


moved  to  paragraph  (c)(4)  of  the  final 
rule,  in  order  to  consolidate  all  similar 
provisions  of  the  standard  that  clarify 
that,  for  these  provisions,  there  is  no 
cost  to  the  emplo3rtie.  Section  6(b)(7)  of 
the  OSH  Act  requires  that  employers 
.    provide  medical  exams  and  evaluations 
at  no  cost  to  employees. 

Paragraph  (dh— Selection  of  Respirators 

Overview 

Paragraph  (d)  of  the  final  rule 
contains  respirator  selection  criteria  and 
requirements.  OSHA  has  included  these 
provisions  in  the  final  rule  because  the 
record  contains  many  examples  of 
workers  using  respirators  that  are 
inappropriate  for  the  type  of  respiratory 
hazards  present  (e.g.,  wearing  paper 
dust  masks  where  the  exposure  is  to  a 
gas  or  vapor  contaminant  (UAW.  Ex. 
54-387);  using  half  facepiece  respirators 
in  acrylonitrile  IDLH  atmospheres  of  20 
ppm  (International  Chemical  Workers 
Union  (ICWU).  Ex.  54-427)).  In 
addition,  OSHA's  long  enforcement 
experience  has  shown  that  employers 
often  lack  the  information  necessary  to 
make  informed  choices  about  respirator 
selection.  OSHA  stated  in  the  proposal 
(59  FR  58899)  that  a  major  deficiency  of 
the  previous  standard  is  that  it  did  not 
contain  selection  criteria;  instead,  it 
merely  referred  employers  to  the  ANSI 
Z88.2-1969  standard. 

No  participant  in  this  rulemaking 
disagreed  with  OSHA's  decision  that  the 
final  standard  should  include 
mandatory  selection  criteria.  The  record 
does  show,  however,  that  there  are 
differences  of  opinion  about  how 
restrictive  and  comprehensive  the 
required  criteria  should  be,  and  how 
much  flexibility  should  be  left  to 
employers  in  the  selection  process.  For 
example,  the  Association  of  American 
Railroads  (Ex.  54-286)  stated  that  the 
details  of  respirator  selection  should  be 
left  to  the  regulated  community  and  that 
OSHA  should  only  specify  the  outcome 
desired,  while  the  Service  Employees 
International  Union  (SEIU)  (Ex.  54-455) 
commented  that  OSHA  should 
"strengthen  the  wording  to  make  it  clear 
employers  must  obtain  and  account  for 
all  of  the  factors  listed."  OSHA  believes 
that  those  employers  who  employ  on- 
site  occupational  health  professionals 
generally  have  the  expertise  to  select 
respirators  that  are  appropriate  for  their 
workers.  The  record  contains  a  number 
of  examples  of  well-thought-out 
selection  programs  (e.g.,  Exs.  142. 155. 
163).  These  examples  show  that  the 
ciurent  practice  of  many  employers 
already  conforms  to  the  selection 
requirements  of  paragraph  (d).  For  other 
employers,  however,  clearly  stated 
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respirator  selection  rules  and  guidance 
are  reouired. 

OSHA  notes  that  advice  on  the 
selection  of  respirators  is  available  from 
many  sources.  NIOSH  has  developed  a 
respirator  decision  logic,  widely 
available  and  used  since  1987.  which 
provides  a  schematic  selection  guide 
covering  all  critical  areas  of  respirator 
selection  (Ex.  9).  The  selection  guide  for 
the  ANSI  Z88.2-1969  respirator 
standard  was  incorporated  by  reference 
into  the  previous  OSHA  standard,  and 
the  1992  Z88.2  ANSI  standard  contains 
updated  and  comprehensive 
recommendations  on  respirator 
selection.  OSHA  believes  that 
employers  will  find  useful  information 
in  each  of  these,  guides  on  various 
technical  problems  that  this  standard 
may  not  cover  explicitly.  In  addition, 
information  is  provided  by  respirator 
manufacturers  who  publish  selection 
guides  relating  to  their  models  (See,  e.g.. 
Mine  Safety  Appliances  Company 
(MSA)  Respirator  Selection  Guide,  Ex. 
150;  and  ISEA's  Respirator  Buyers 
Guide  and  Safety  Video  Resource  List, 
referenced  in  Ex.  147).  Manufacturers 
also  provide  selection  advice  through 
telephone  help  lines,  sales  staff,  verbal 
communications  or  distribution  of 
company  product  information,  and  on- 
site  evaluations  of  product  use  (See,  e.g.. 
Tr.  at  1438-1439).  Chemical 
manufacturers  also  provide  information 
about  respirator  selection  to  help  the 
purchasers  of  their  products  (See  CMA, 
Tr.  1726-7;  Union  Carbide  Corporation, 
Ex.  54-255). 

Because  of  the  variety  and  detail  of 
selection  information  available,  OSHA 
believed  it  is  necessary  in  the  final  rule 
to  specify  broad  performance  criteria,  in 
addition  to  a  few  specific  rules  relating 
to  highly  hazardous  operations  (i.e., 
IDLH  situations).  The  final  rule  sets 
forth  general  rules  for  selecting 
respirators  for  routine  operations, 
prescribes  specific  kinds  of  respirators 
for  identified  highly  hazardous 
atmospheres  and  emergency  situations, 
and  specifies  when  air-purifying 
respirators  can  reliably  be  used.  OSHA 
chose  not  to  specify  in  the  regulatory 
text  all  the  situations  and  respirator- 
related  factors  that  an  employer  should 
consider  but  instead  to  state 
performance  objectives.  Only  for 
workplace  situations  widely  accepted  as 
highly  hazardous,  such  as  those 
associated  with  IDLH  atmospheres,  does 
the  standard  require  maximally 
protective  respirators. 

Because  paragraph  (d)  does  not 
address  in  detail  all  the  relevant  factors 
that  may  affect  employers'  selection  of 
particular  respirators,  employers  should 
rely  on  other  information  sources  to 


ensure  that  the  respirators  they  select 
are  appropriate  for  conditions  in  their 
specific  workplaces.  Respirator 
manufacturers  are  the  source  of  much 
useful  information,  and  the  record  of 
this  rulemaking  indicates  that  much  of 
this  information  is  both  helpful  and 
reliable.  Indeed,  market  mechanisms 
wo^L  to  encourage  the  dissemination  of 
accurate  information.  OSHA  expects 
that  smaller  employers  will  thus 
generally  be  able  to  rely  on  the  technical 
assistance  provided  by  manufacturers 
on  respirator  selection  and  that  doing  so 
will  mean  that  they  will  usually  be  in 
compliance  with  this  standard.  For 
these  reasons,  paragraph  (d) 
concentrates  on  the  minimum  selection 
criteria  that  the  record  shows  must  be 
adhered  to  by  all  employers  when 
selecting  respirators  for  their  employees' 
use. 

In  the  following  provision-by- 
provision  summary  and  explanation, 
OSHA  explains  the  changes  reflected  in 
the  final  rule,  both  from  the  provisions 
proposed  and  those  in  the  Agency's 
previous  respiratory  protection  standard 
(§1910.134). 

Paragraph  (d)(1) — General  Requirements 

Paragraph  (d)(1)  prescribes  general 
rules  that  apply  to  the  selection  of  all 
respirators.  Paragraph  (d)(l)(i)  requires 
the  employer  to  select  and  provide  an 
appropriate  respirator  based  on  the 
respiratory  hazard(s)  to  which  the 
worker  is  or  will  be  exposed  and  on  the 
workplace  and  user  factors  that  have  the 
potential  to  affect  respirator 
performance  and  reliability.  This 
provision  continues  a  requirement  from 
the  previous  standard:  ("respirators 
shall  be  selected  on  the  basis  of  hazards 
to  which  the  worker  is  exposed" 
(§  1910.134(b)(2))  and  clarifies  that  the 
hazard  must  be  viewed  in  the  context  of 
the  workplace  and  worker  conditions 
that  may  reduce  or  impair  the 
effectiveness  of  a  respirator  otherwise 
appropriate  for  the  hazard.  There  is 
general  agreement  that  taking  working 
conditions  into  account  is  crucial  to 
proper  respirator  selection:  a  respirator 
that  is  protective  under  some  conditions 
of  wear  will  fail  under  others,  while  a 
respirator  that  is  appropriate  for  a  given 
hazard  may  not  be  workable  in  a 
particular  workplace  (e.g.,  an  air 
supplied  respirator  in  a  tightly 
configured  space).  For  example,  a 
worker  wearing  SCBA  who  is  required 
to  perform  extremely  heavy  work  may 
deplete  the  air  supply  of  the  respirator 
well  before  its  calculated  service  life  is 
.  reached.  This  means  that  the  employer 
must  evaluate  the  employee's  level  of 
exertion  in  order  to  determine  whether 
to  choose  a  supplied-air  respirator 


rather  than  a  SCBA.  The  recent  ANSI 
standard  also  states  that  the  purpose  of 
respirator  selection  is  to  determine 
which  respirator  type  or  class  will  offer 
"adequate  protection"  (ANSI  Z88.2- 
1992). 

Final  paragraph  (d)(l)(i)  also  requires 
employers  to  consider  workplace  and 
user  factors  that  may  affect  the 
respirator's  performance  and  reliability 
when  making  a  respirator  selection. 
Although  other  paragraphs  of  the 
standard  address  the  major  factors 
affecting  respirator  performance,  i.e.,  fit, 
faceseal  leakage,  and  maintenance  and 
cleaning,  factors  specific  to  the  job,  user, 
or  worksite  often  play  an  important  role 
in  respirator  performance.  OSHA  noted 
in  the  proposal  (59  FR  58900)  that  work 
activities  and  factors  such  as 
temperature  and  humidity  "also  affect 
the  stress  level  associated  with  wearing 
a  respirator  as  well  as  the  effectiveness 
of  respirator  filters  and  cartridges; 
employees  using  respirators  for  longer 
periods  of  time  [under  such  stressful 
conditions]  may  need  different  types  of 
respirators  for  more  comfortable  wear." 

Similarly,  where  the  respirator- 
wearing  employee  must  communicate 
with  other  workers,  perhaps  to  warn 
them  about  the  presence  of  workplace 
hazards,  the  respirator  must  allow  the 
employee  to  perform  this  vital  function. 
OSHA  thus  agrees  with  ANSI  that  "it  is 
important  to  ensure  that  respirator 
wearers  can  comfortably  communicate 
when  necessary,  because  a  worker  who 
is  speaking  very  loudly  or  yelling  may 
cause  a  facepiece  seal  leak,  and  the 
worker  may  be  tempted  to  temporarily 
dislodge  the  device  to  commimicate" 
(ANSI  Z88.2-1992.  clause  A.13). 
Therefore,  for  example,  the  employer 
must  ensure  that  speaking  will  not 
interfere  with  the  fit  of  the  negative- 
pressure  elastomeric  respirator  selected. 
If  the  employees  are  using  PAPRs  or 
SCBA,  amplification  devices,  including 
speaking  diaphragms  and  microphones, 
that  can  be  worn  with  the  respirators  are 
available. 

The  proposal  (59  FR  58900)  noted 
another  example  in  the  proposal  of 
worksite  conditions  that  could  affect 
respirator  selection:  "*  *  "airline 
respirators  should  not  be  used  by 
mobile  employees  around  moving 
machinery  unless  entanglement  of 
airlines  in  equipment  is  easily  avoided." 
Employers  have  always  been  required 
■by  OSHA  to  consider  such  factors  as 
these,  because  paragraph  (a)(2)  of  the 
previous  respirator  standard  required 
employers  to  select  respirators  that  are 
"apphcable  and  suitable  for  the  purpose 
intended." 

Paragraph  (d)(l)(i)  applies  whenever 
employers  provide  respirators  to  their 
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employees  and  [require  their  use, 
whether  or  not  an  OSHA  standard 
mandates  respbator  use  in  the  particular 
environment,  tne  preamble  discussion 
relating  to  paragraph  (c)(1)  discusses 
employer-requjiired  respirator  use  in 
more  detail  and  explains  OSHA's 
reasons  for  readiing  this  conclusion. 

Paragraph  (d)(l)(ii)  requires  the 
employer  to  seiM  a  NIOSH-certified 
respirator  and  to  use  the  respirator  only 
in  ways  that  comply  with  the  conditions 
of  its  certification.  There  was  little 
controversy  about  this  requirement,  and 
there  is  no  disagreement  that  respirators 
must  be  tested  and  found  to  be  effisctive 
before  they  caii  he  marketed.  NIOSH  has 
performed  this!  function  in  the  past  and 
has  begun  to  revise  its  certification 
requirements  to  ensure  that  its 
procedures  coi^tinue  to  define  the 
performance  capabilities  of  acceptable 
respirator  modials,  and  to  identify 
unacceptable  models.  The  ISEA  (Ex.  65- 
363).  the  trade  lOssociation  that 
represents  mostj  major  respirator 
manufacturera,  Urged  OSHA  to  require 
that  only  NIOSEs-certified  respirators  be 
used  to  compl]  nvith  this  standard,  and 
other  comment  era  agreed  (Exs.  54-187, 
54-213,  54-38  d  54-428). 

The  wording  of  this  provision  of  the 
final  rule  diffei  s  slightly  from  that  of  the 
proposed  provi  ^ion.  The  proposal 
would  have  required  that  only  NIOSH 
"approved  and  certified"  respirators  be 
selected.  For  clarity,  the  reference  to 
NIOSH-approved  respirators  has  been 
replaced  in  the{  nnal  rule  by  a 
requirement  th^'respirators  be  used 
only  in  accordance  with  the  conditions 
of  their  certification.  NIOSH  approves 
respirators  by  certifying  them;  however, 
some  certifications  contain  conditions 
Umiting  the  sitjiations  in  which  the 
respirator  may  be  used.  This  is 
sometimes  des^^bed  as  NIOSH 
"approval"  of  tne  respirator  for  a 
particular  use.  |  j 

Increasingly,  however,  NIOSH  does 
not  certify  respirators  for  specific  uses. 
For  example,  NkuSH  does  not  currently 
certify  respiratoi's  for  use  against 
biological  hazatds.  Where  NIOSH  has 
not  specifically!  certified  any  respirator 
for  use  against  tl|e  particular 
contaminant  prielsent  in  the  workplace, 
the  employer  nii^st  select  a  NIOSH- 
certified  respirator  that  has  no 
limitation  prohibiting  its  use  against 
that  contaminant.  The  respirator  must 
be  appropriate  for  the  contaminant's 
physical  form  and  chemical  state  and 
the  conditions  under  which  it  will  be 
used.  All  respir  a  tors  must  be  chosen 
and  used  acconi  ng  to  the  limitations  of 
the  NIOSH  cert  :  ication,  which  appears 
on  the  NIOSH  edification  label. 


The  requirement  for  NIOSH 
certification  is  unconditional  in  the 
final  standard,  as  it  was  in  the  proposal. 
However,  because  OSHA  stated  in  the 
proposed  preamble  that  this 
requirement  would  apply  only  when 
such  respirators  "exist"  (59  FR  58901). 
some  commenters  urged  OSHA  to  state 
in  the  regulatory  text  that  the 
requirement  for  NIOSH  certification 
applied  only  to  existing  certifications 
(See,  e.g..  Ex.  54-434).  For  example,  the 
Department  of  the  Army  (Ex.  54-443) 
luged  OSHA  to  permit  the  use  of 
respirators  not  approved  by  NIOSH  in 
situations  where  another  authority  has 
jurisdiction  and  the  documentation  to 
attest  to  the  adequacy  of  the  respirator's 
effectiveness  against  the  contaminant  of 
concern.  The  Army  (Ex.  54-443D)  stated 
that  its  employees  and  contractora  may 
be  exposed  to  certain  "military  imique 
contaminants"  for  which  no  NIOSH- 
approved  respirator  exists  but  for  which 
military  respirators,  e.g.,  gas  masks, 
have  specifically  been  developed  and 
tested  and  are  being  used  by  civilian 
and  contractor  personnel  in  operations 
subject  to  OSHA's  jurisdiction.  The 
Army  urged  OSHA  to  include  in  the 
standard  "approval  authority  of  the 
Secretary  of  Uie  Army  for  military 
respirators  *  *  *  for  which  no  NIOSH 
approved  respirator  exists"  (Ex.  54- 
443D). 

OSHA  recognizes  that  there  are 
imique  contaminant  situations,  such  as 
those  involving  chemical  warfare 
agents,  that  involve  primarily  military 
exposure  and  that  may  require 
specialized  respiratory  protection 
equipment.  NIOSH  certification  for 
respiratory  protection  specific  to  such 
hazards  does  not  exist  and  is  not  likely 
to  be  forthcoming.  OSHA  also  notes, 
however,  that,  although  the  Department 
of  the  Army  argued  strongly  for  OSHA 
recognition  of  Army  authority  to  test 
and  approve  respirators,  the  Department 
of  the  Air  Force  commented  that  it  uses 
only  NIOSH-certified  respirators,  and 
requested  no  exception  (Ex.  54-443 A). 
OSHA  will  examine  on  a  case-by-case 
basis  those  situations  involving  civilian 
contractors  whose  employees  wear  non- 
NIOSH  tested  respirators  that  they 
believe  protect  employees  adequately 
and  that  have  been  tested  and  approved 
by  other  Federal  agencies  for  use  against 
unique  contaminants. 

A  similar  comment  was  raised  by 
DOE  regarding  radioactive  hazards  (Ex. 
54-215).  DOE  stated  that,  in  the  nuclear 
industry,  no  NIOSH-certified  respirator 
exists  for  tritium  applications  and 
workers  therefore  must  wear  non- 
approved  supplied-air  suits;  this 
equipment  has  been  tested  by  Los 
Alamos  National  Laboratory,  and  the 


suits  have  been  successfully  used  for 
many  yeare.  The  EXDE  administers  its 
own  job-by-job  approval  system  for 
these  suits.  OSHA's  authority  to  enforce 
the  Agency's  safety  and  health 
standards  at  gaseous  diffusion  plants 
owned  by  DOE  and  leased  to  the  United 
States  Enrichment  Corporation  was 
estabhshed  legislatively  in  1992,  and 
OSHA  has  recently  completed  a 
memorandum  of  understanding  with 
DOE  on  this  issue  (60  FR  9949,  Jan.  31, 
1995).  OSHA  is  currently  evaluating  an 
application  from  one  of  these  facilities 
for  a  variance  relating  to  these  suits.  The 
criteria  set  out  in  Section  6(d)  of  the 
OSH  Act  will  govern  this  determination. 
OSHA  is  not  determining  the 
acceptability  of  supplied-air  suits  as 
part  of  this  rulemaking  proceeding, 
because  the  Agency  beUeves  the 
variance  proceeding,  which  can  focus 
closer  attention  on  the  strengths  and 
limitations  of  these  suits  for  the 
particular  use  situations,  is  the 
appropriate  forum  to  decide  this  issue. 

OSHA  notes  that  NIOSH  certification 
is  a  minimum  quafification.  The 
employer  must  still  assess  whether  the 
respirator  meets  all  other  selection 
criteria  in  this  standard  before  it  can  be 
chosen  for  a  particular  application.  For 
example,  as  pointed  out  by  an  exchange 
with  Richard  EKiffy  of  the  International 
Association  of  Fire  Fighters  (lAFF), 
NIOSH  representatives  acknowledged 
that  the  employer  must  evaluate 
whether  NIOSH-certified  equipment 
will  withstand  the  specific 
environmental  conditions  for 
firefighting  because  NIOSH  flow  rate 
requirements  do  not  consider  the 
stresses  involved  in  firefighting,  nor 
does  NIOSH  currently  evaluate 
respirators  for  their  ability  to  withstand 
those  stresses  (Tr.  364-365). 

In  his  testimony  at  the  OSHA 
hearings,  Richard  Duffy  of  the  LAPP 
recommended  that  OSHA  require  that 
SCBAs  used  in  firefighting  meet  the 
requirements  of  the  National  Fire 
Protection  Association's  NFPA-1981 
Standard  on  Open  Circuit  Breathing 
Apparatus  (Tr.  455).  This  NPPA 
standard  estabUshes  more  stringent 
performance  criteria  for  SCBAs  used  in 
firefighting  than  those  currently  used  by 
NIOSH.  NIOSH  recognizes  that  its 
current  42  CPR  84  respirator 
certification  standards  may  not  be 
protective  enough  for  respirators  used  in 
firefighting.  In  an  October  7, 1997  letter 
to  all  manufacturers  and  interested 
parties,  NIOSH  aimounced  its  intent  to 
develop  new  technical  modules  to 
update  42  CFR  84.  One  of  the  proposed 
technical  modules  to  which  NIOSH 
intends  to  give  priority  treatment  will 
address  SCBAs.  including  the 
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incorporation  of  NFPA  performance 
requirements  for  SCBAs.  NIOSH  also 
intends  to  propose  an  Administrative/ 
Quality  Assurance  module  on  the  use  of 
independent  testing  laboratories  in  the 
certification  program,  another  issue 
raised  by  conunenters  in  this 
proceeding.  OSHA  believes  that  NIOSH 
will  resolve  any  deficiencies  in  its 
current  respirator  certification  standards 
through  these  new  42  CFR  84 
rulemaking  modules.  OSHA  simply  is 
not  equipped  to  take  on  the  respirator 
approval  and  certification  process 
currenUy  performed  by  NIOSH. 
Therefore,  the  final  OSHA  respirator 
standard  continues  to  require  the  use  of 
NIOSH-certified  respirators  and  does 
not  incorporate  the  NFPA  performance 
requirements  for  SCBAs. 

OSHA  believes  that  carving  out  even 
limited  exceptions  to  NIOSH  control  of 
respirator  certification  authority  would 
confuse  the  regulated  community  and 
would  not  resolve  the  needs  of  the  vast 
majority  of  respirator  users.  Comments 
by  respirator  users  and  worker 
representatives  support  OSHA's  final 
decision  (See,  e.g..  Exs.  54-265,  54-118, 
54-213,  54-387,  54-455).  The  final  rule, 
in  paragraph  (h),  also  requires  that  when 
respirator  parts  are  replaced  or  changed, 
the  replacement  parts  must  be  NIOSH 
certified. 

In  die  proposal  (59  FR  58901),  OSHA 
stated  that  developing  an  OSHA 
respirator  approval  mechanism  to  fill  in 
the  gaps  in  NIOSH  certification  would 
not  be  an  efficient  use  of  government 
resources.  Nonetheless,  the  Agency 
asked  For  comment  on  this  issue.  There 
was  no  consensus  among  the 
participants  who  commented  on  this 
point.  Some  commenters  supported  an 
OSHA  role  in  approval  on  a  temporary 
basis,  while  an  employer  waits  for 
NIOSH  approval,  or  an  alternative 
governmental  approval  process  (Exs. 
54-213.  54-346,  54-^43).  Still  others 
opposed  OSHA's  involvement  in  an 
approval  process  (Exs.  54-278,  54-265, 
54-118,  54-213.  54-387.  54-455).  The 
final  rule  is  therefore  similar  to  the 
proposal,  which  also  discussed  limited 
alternatives  to  NIOSH  certification  and 
concluded  that  "it  is  inappropriate  for 
OSHA  to  try  to  correct  problems  with 
present  NIOSH/MSHA  regulations  in 
the  revised  respirator  standard"  (59  FR 
58891). 

OSHA  believes  that  NIOSH  has 
focused  on  closing  any  gaps  in  its 
certification  program.  NIOSH's  abiUty 
and  experience  in  this  area  are 
unparalleled,  and  OSHA  believes  that 
NIOSH  can  best  resolve  any  concerns 
through  its  own  proceedings.  Further,  as 
stated  in  the  proposal.  OSHA  lacks  the 
resources  to  perform  respirator  testing. 


OSHA  will,  however,  continue  to 
evaluate,  on  a  case-by-case  basis, 
whether  variance  or  compliance 
interpretations  are  appropriate  in  cases 
where  employers  claim  that  there  are  no 
NIOSH-certified  respirators  for  use  in  a 
particular  situation. 

Paragraph  (d)(l)(iii)  of  the  final  rule 
requires  the  employer  to  identify  and 
evaluate  the  respiratory  hazard(s)  in  the 
workplace.  To  perform  this  evaluation, 
the  employer  must  make  a  "reasonable 
estimate"  of  the  employee  exposures 
anticipated  to  occur  as  a  result  of  those 
hazards,  including  those  likely  to  be 
encountered  in  reasonably  foreseeable 
emergency  situations,  and  must  also 
identify  the  physical  state  and  chemical 
form  of  such  contaminant(s).  Where 
conditions  are  such  that  the  employer 
cannot  carry  out  such  an  evaluation, 
e.g..  where  exposure  monitoring  or  other 
means  of  estimation  cannot  be  used, 
paragraph  (d)(l)(iii)  requires  the 
employer  to  treat  the  atmosphere  as 
IDLH.  Many  of  the  components  of 
paragraph  (d)(l)(iii)  of  the  final  standard 
have  been  required  practice  since  1971 
because  they  were  included  in  the 
selection  provisions  of  the  1969  ANSI 
standard  incorporated  by  reference  into 
OSHA's  previous  respiratory  protection 
standard.  Paragraph  (d)(l)(iii)  of  the 
new  standard  makes  these  provisions 
clearer  by  stating  them  explicitly  in  the 
regulatory  text. 

Identifying  and  evaluating  the  hazards 
a  respirator  is  to  provide  protection 
against  clearly  play  a  pivotal  role  in 
respirator  selection.  For  example, 
according  to  ANSI,  "Respirator  selection 
involves  reviewing  each  operation  to 
*  *  *  determine  what  hazards  may  be 
present  (hazard  determination)"  (ANSI 
Z88.2-1992.  clause  7.2.2;  See  also  AISI, 
Tr.  639).  Many  other  commenters 
emphasized  the  important  role  of  hazard 
identification  in  respirator  selection 
(Exs.  54-168,  54-181,  54-186,  54-208, 
54-234.  54-273,  54-307,  54-327,  54- 
346.  54-426.  54-428).  Once  an 
employer  identifies  the  nature  of  the 
respiratory  hazard  or  hazards  present, 
the  employer  must  evaluate  the 
magnitude  of  the  hazard  to  determine 
the  potential  exposure  of  each  employee 
and  the  extent  to  which  respirators  of 
various  types  can  reduce  the  harm 
caused  by  that  exposure. 

There  was  extensive  comment  on  the 
selection  process  outlined  in  the 
proposed  paragraph  dealing  with  hazard 
evaluation  (Exs.  54-154.  54-168.  54- 
181. 54-202. 54-219,  54-245,  54-278. 
54-428).  Commenters  representing 
workers  generally  supported  the 
detailed  approach  taken  in  the  proposal 
toward  hazard  evaluation.  For  example, 
the  Service  Employees  International 


Union  "support(ed]  the  detailed  list  of 
factors  to  be  considered4a  respirator 
selection  *  *  *  [which]  successfully 
incorporates  the  important  fiamework 
from  the  NIOSH  decision  logic  criteria 
in  an  easy-to-understand  form"  (Ex.  54- 
428). 

Some  commenters,  however  (Exs.  54- 
154,  54-168,  54-181,  54-219,  54-245. 
54-278),  stated  that  die  scope  and  depth 
of  the  hazard  evaluation  and  the  items 
to  be  covered  should  be  left  to  the 
discretion  of  the  employer.  For  example, 
the  Eastman  Chemical  Company  (Ex. 
54-245)  and  the  Dow  Chemical 
Company  (Ex.  54-278)  requested  that 
OSHA  make  tbe  requirement 
"performance  oriented"  and  "flexible"; 
the  Department  of  the  Navy,  Portsmouth 
Naval  Shipyard  (Ex.  54-154),  noted  that 
detailed  analysis  for  each  work  situation 
is  not  necessary  for  shipbiulding,  and 
that  the  timing  and  content  of  an 
appropriate  evaluation  vary. 

m  response  to  these  comments.  OSHA 
has  revised  paragraph  (d)(l)(iii)  to  be 
more  performance  oriented;  this 
provision  of  the  final  standard  no  longer 
specifies  precisely  how  employers  are  to 
conduct  the  required  evaluation.  The 
proposal  (at  paragraph  (d)(3))  would 
have  required  employers  to  "obtain  and 
evaluate"  information  on  eleven  specific 
factors  for  each  work  situation.  These 
proposed  factors  were  the  nature  of  the 
hazard;  its  physical  and  chemical 
properties;  its  adverse  health  effects;  the 
occupational  exposure  level;  the  results 
of  workplace  sampling;  the  work 
operation;  the  time  period  of  respirator 
wear;  the  work  activities  and  stresses  on 
the  wearer;  fit  test  results;  warning 
properties;  and  the  capabilities  and 
limitations  of  respirator  types.  Although 
OSHA  continues  to  believe  that  each  of 
these  factors  is  relevant  to  respirator 
selection  under  some  circumstances,  a 
review  of  the  record  has  convinced 
OSHA  that  each  factor  is  not  crucial  in 
every  respirator  selection  process  and 
that  the  proposed  requirement  would 
have  led  to  needless  duplication  of 
effort  and  unnecessarily  detailed 
evaluations. 

The  Oil,  Chemical  and  Atomic 
Workers  International  Union  (OCAW) 
(Ex.  54-202)  urged  OSHA  to  require  a 
written  hazard  assessment  each  time 
that  a  respirator  was  selected.  Paragraph 
(d)(l)(iii)  of  the  final  rule  does  not 
require  a  written  assessment:  this  was 
not  proposed,  and  OSHA  believes  that 
employers  should  be  free  to  adopt  the 
best  approach  for  justifying  their 
respirator  selections,  based  on  the 
'hazard  assessment.  The  final  rule 
requires  the  employer  to  identify  and 
evaluate  the  respiratory  hazards  present, 
determine  their  physical  state  and 
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chemical  form 


tf  .g.,  whether  they  are 
present  in  the  f):*in  of  a  gas  or  vapor, 
what  their  vale  ijce  state  or  condition  is, 
where  relevant^  i  and  assess  the 
magnitude  of  th^  hazard  they  present  to 
woiicers  imder  formal  conditions  of  use 
and  in  reasonai^ly  foreseeable 
emeisency  conffitions. 

OSHA  finds  that  it  is  essential  for 
employers  to  characterize  the  nature 
and  magnitude  of  employee  e^qxmires 
to  respiratory  hazards  before  selecting 
respiratory  pro^^ction  equipment.  The 
lai^uage  contained  in  paragraph 
(d)(l)(iii)  of  the!  final  rule  does  not 
specify  how  th^  jemployer  is  to  make 
reasonable  estiWtes  of  employee 
exposures  for  the  purposes  of  selecting 
respirators,  nor  does  tne  standard 
require  the  embloyer  to  measure  worker 
exposiires  to  aimmie  hazards.  OSHA 
has  always  considered  personal 
exposxire  monitoring  the  "gold 
standard"  for  determining  employee 
exposures  because  this  is  the  most 
reliable  approadi  for  assessing  how 
much  ana  what  type  of  respiratory 
protection  is  required  in  a  given 
circumstance,  lois  general  view  is  also 
shared  by  the  industrial  hygiene 
community.  All  jof  OSHA's 
comprehensive !  Substance-specific 
health  standard^  have  required 
employee  exposure  monitoring  to 
determine  both  the  effectiveness  of 
existing  control  ineasures  and  the  type 
of  respiratory  protection  needed. 

OSHA  continjues  to  hold  this  view 
with  regard  to  assessing  employee 
exposure  in  connection  with  this 
respiratory  pn^eiction  standard. 
However,  CDSHi  i  recognizes  that  there 
are  many  instaiji  ;es  in  which  it  may  not 
be  possible  or  necessary  to  take  personal 
exposure  measurements  to  determine 
whether  respira|tt)ry  protection  is 
\  sampling  and 
;  exist  for  the  vast 
ices  for  which  OSHA 
1910.1000),  there  are 
numerous  other  substances  for  which 
there  are  no  readily  available  methods 
for  personal  sampling,  hi  other  cases, 
the  nature  of  th^lmaterials  and  products 
being  used  in  tn0  workplace,  and  the 
way  in  which  they  are  used,  make  it 
hi^ly  imlikely  that  an  employee 
working  with  th^m  would  be  exposed  in 
a  manner  that  vvould  make  respiratory 
protection  neceiSary.  In  these  kinds  of 
situations,  the  final  rule  permits 
employers  to  usia  other  approaches  for 
estimating  woiicer  exposures  to 
respiratory  hazaids. 

For  example,  jBpaployers  may  rely  on 
information  and  data  that  indicate  that 
use  or  handling  6f  a  product  or  material 
cannot,  under  worst-case  conditions, 
release  concentj^tions  of  a  respiratory 


needed.  Althou^ 
analytical  methc 
majority  of  sub^ 
has  a  PEL  (29 1 


hazard  above  a  level  that  would  trigger 
the  need  for  respirator  use  or  require  use 
of  a  more  protective  respirator.  This 
approach  is  similar  to  that  used  in 
several  OSHA  substance-spedfic  health 
standards,  which  pwmit  employers  to 
use  objective  data  in  lieu  of  exposure 
numitoiing  to  demonstrate  that  their 
employees  cannot  be  exposed  above  an 
action  level  (See,  for  example,  29  CFR 
1910.1027,  Cadmium:  1910.1048, 
Formaldehyde:  1910.1047,  Ethylene 
Oxide;  1910.1028,  Benzene).  Objective 
data  can  be  obtained  fiom  an  industry 
study  or  from  laboratory  test  results 
conducted  bv  manufacturers  of  products 
or  materials  being  used  in  the 
workplace.  To  gwieralize  from  data  in 
an  industry-wide  survey  to  conditions 
in  a  specific  workplace,  the  survey  must 
have  obtained  data  under  conditions 
closely  resembling  the  processes,  types 
of  materials,  control  methods,  work 
practices,  and  environmental  conditions 
in  the  workplace  to  which  it  will  be 
generalized,  i.e.,  the  employer's 
operation. 

Data  from  industry-wide  surveys  by 
trade  associations  for  use  by  their 
members,  as  well  as  from  stewardship 
programs  operated  by  manufacturers  for 
their  customers,  are  often  useful  in 
assisting  employers,  particularly  small- 
business  owners,  to  obtain  information 
on  employee  exposures  in  their 
workpilaces.  For  example, 
representatives  of  the  North  American 
Insulation  Manufacturer's  Association 
(NAIMA)  testified  (Tr.  597)  that  *  •  • 
"(w]e  have  conducted  numerous 
surveys  on  end  use  customers, 
conducted  research  with  Johns  Hopkins 
University,  for  example  to  provide 
estimates  of  routine  esqiosures  and 
*  *  *  those  data,  when  collected 
appropriately  and  with  organized  labor 
and  with  other  industry  groups,  *  •  • 
can  assure  that  the  right  respirator  is 
selected."  NAIMA  stated  (Tr.  616,  618). 
"it  is  ultimately  the  employer's 
responsibility"  to  evaluate  whether  data 
provided  by  suppliers  or  others  relate  to 
their  workplace  conditions  and 
operations.  However,  it  is  clear  that 
such  programs  can  often  assist 
employers  to  estimate  workplace 
exposures  reliably  enough  to  make 
correct  respirator  choices  without  the 
need  for  employee  monitoring. 

Another  approach  that  can  be  used  by 
employers  to  estimate  employee 
exposures  involves  using  mathematical 
approaches  and  obtainable  information. 
Employers  can  use  data  on  the  physical 
and  chemical  properties  of  air 
contaminants,  combined  with 
information  on  room  dimensions,  air 
exchange  rates,  contaminant  release 
rates,  and  other  pertinent  data. 


including  exposure  patterns  and  work 
practices,  to  estimate  the  maximum 
exposure  that  could  be  anticipated  in 
the  workplace.  Methods  that  utilize  this 
approach  are  readily  available  in  several 
textbook  sources;  for  example,  the 
ACXIIH  Industrial  Ventilation  Manual 
contains  calculations  that  can  be 
applied  to  certain  situations  to  estimate 
worker  exposures.  Relying  on  such  an 
approach  to  estimate  exposures  requires 
the  use  of  safety  factors  to  account  for 
uneven  dispersion  of  the  contaminant  in 
the  air  and  the  proximity  of  the  woiicer 
to  the  emission  source.  Usually,  this 
approach  woiks  best  in  situations  where 
employees  use  small  amounts  of  a 
chemical  product  intermittently,  or 
where  contaminant  releases  are  fairly 
constant  and  predictable.  This  approach 
must  be  used  continuously,  and  the  data 
obtained  should  therefore  be  interpreted 
conservatively  (i.e..  should  err  on  the 
side  of  worker  protection). 

In  workplaces  involving  many 
complex  factors,  the  use  of  estimation 
techniques  to  characterize  worker 
exposure  is  associated  with  a  high 
degree  of  uncertainty.  In  these 
instances.  OSHA  recommends  that 
employers  conduct  exposure  monitoring 
instead  of  relying  on  estimation 
techniques  because  they  will  then  be 
able  to  nave  confidence  that  the 
appropriate  respiratory  protection 
device  has  been  selected  and  that  they 
are  in  compUance  with  the  standard. 
Furthermore.  OSHA  beUeves  that  in 
woriqilaces  where  many  complex 
factors  add  uncertainty  to  exposure 
estimates  obtained  through  modeling, 
employers  will  find  it  easier  and  less 
costly  to  conduct  personal  exposure 
monitoring  to  evaluate  the  need  for 
respiratory  protection. 

Many  commenters  urged  OSHA  not  to 
specifically  require  monitoring  in  the 
standard  because  other  means  of 
assessing  potential  exposures  are 
available  (Exs.  54-153,  54-208.  54-219. 
54-237,  54-273,  54-307,  54-327,  54- 
443).  These  participants  asked  the 
Agency  instead  to  adopt  the  approach 
taken  in  the  ANSI  standard  Z88.2-1992, 
clause  7.2.2.1(e),  which  allows 
employers  to  estimate,  as  well  as 
measure,  exposures  in  the  workplace. 
One  commenter  questioned  the  utility  of 
exposure  monitoring  data  for  respirator 
selection  because  exposure  sampling 
provides  only  a  "snapshot"  of  hazards 
on  any  given  day  (Ex.  54-178).  Other 
commenters  disagreed,  however.  For 
example,  Scott  Schneider  (Tr.  1520)  of 
the  AFL-aO  stated,  "hi  most 
workplaces  that  I've  been  in  there  really 
is  very,  very  little  exposure  data  to 
know  how  much  a  person  is  exposed  to 
*  *  *  exposures  are  quite  variable  from 


1200  Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


day  to  day.  And  from  worker  to 
worker."  (See  comments  to  same  effiact 
by  OCAW,  Ex.  54-202.)  Some 
participants  specifically  asked  OSHA  to 
make  workplace  sampling  of  airborne 
concentrations  of  contaminants  explicit 
(Tr.  1009  and  Ex.  54-428;  Ex.  54-427). 

That  some  exposure  monitoring 
results  may  be  inadequate  begs  the 
question  of  whether  adequate 
monitoring  should  be  conducted. 
OSHA's  experience  in  enforcing 
permissible  exposure  limits  in  the  Air 
Contaminant  standard,  29  CFR 
1910.1000,  and  for  substance-specific 
standards,  confirms  that,  unless 
operations  are  highly  repetitive, 
conditions  are  constant,  and  estimates 
based  on  "historical"  and  "objective 
data"  are  made  by  experienced 
industrial  hygiene  professionals,  most 
employers  need  exposure  monitoring 
results  to  estimate  employee  exposure 
levels  reliably.  OSHA  enforcement 
experience  also  demonstrates  that, 
where  exposures  are  highly  variable, 
fragmentary  monitoring  results  may 
mislead  employees  and  employers, 
unless  they  are  based  on  competent 
sampling  strategies.  The  frequency  and 
duration  of  monitoring,  the 
representativeness  of  the  employees  and 
operations  sampled,  and  the  skill  with 
which  sampling  and  analysis  are 
performed  all  influence  the  reliability  of 
monitoring  results.  In  making 
reasonable  estimates  of  employee 
exposures  to  satisfy  the  requirements 
contained  in  paragraph  (d)(l)(iii).  OSHA 
expects  employers  to  account  for    ' 
potential  variation  in  exposure  and  to 
rely  on  data  or  information  that  reflect 
such  variation.  This  is  accomplished  by 
using  exposiue  data  collected  with  a 
strategy  that  recognizes  exposure 
variabihty,  or  by  using  worst-case 
assumptions  and  estimation  techniques 
to  evaluate  the  highest  foreseeable  levels 
to  which  employees  may  be  exposed. 
The  hazard  assessment  requirements  in 
final  paragraph  (d)(l)(iii)  carry  over 
from  the  requirement  of  the  previous 
standard,  which  incorporates  by 
reference  the  ANSI  Z88. 2-1969  (clause 
6.2)  statement  that  "[a]ny  erring  in  the 
selection  of  respirators  shall  be  on  the 
safe  side." 

Paragraph  (d)(l)(iii)  also  requires  an 
employer  to  consider  the  environment 
IDLH  if  employee  exposures  cannot  be 
estimated  reasonably.  This  provision  is 
intended  to  address  those  limited 
situations  where  neither  exposure 
monitoring,  professional  judgment,  nor 
estimation  techniques  can  be  relied  on 
to  reliably  select  adequate  respiratory 
protection  equipment.  This  provision 
reflects  a  similar  one  in  the  1992  ANSI 
standard,  which  requires  atmospheres  to 


be  considered  IDLH  if  it  is  not  possible 
"to  determine  what  potentially 
hazardous  contaminants  may  be  present 
•  *  *  or  if  no  exposure  limit  or 
guideline  is  available,  and  estimates  of 
toxicity  cannot  be  made"  (ANSI  Z88.2- 
1992.  clause  7.2.2.2  (b)(c)). 

Several  cfommenters  (Ebcs.  54-381,  54- 
352,  54-267)  objected  to  OSHA's 
proposed  requirement  that  atmospheres 
be  considered  lOLH  "where  the 
concentration  of  the  hazardous  chemical 
is  unknown"  (59  FR  58939),  and  stated 
that  it  would  be  neither  practical  nor 
necessary  to  wear  positive  pressure 
respirators  in  all  such  situations  (Ex. 
54-352).  One  commenter  believed  that 
requiring  the  most  protective  respirators 
for  "every  unknown  hazardous 
chemical  atmosphere"  would  result  in 
95  percent  of  the  workforce  being 
required  to  use  them  (Ex.  54-267). 
OSHA  did  not  intend  the  absence  of 
workplace-specific  exposure 
measurements  automatically  to  trigger 
selection  of  the  most  protective 
respirator;  instead,  the  Agency  intends 
employers  to  use  such  equipment  when 
they  do  not  have  confidence  that  a  less 
protective  respirator  is  sufficient.  An 
example  of  the  kind  of  situation  that 
should  trigger  the  use  of  the  most 
protective  respirator  was  provided  by  a 
representative  of  CMA,  who  testified 
(Tr.  at  1707)  that,  when  a  maintenance 
person  opens  a  closed  cycle 
manufacturing  process  to  work  on  it  for 
the  first  time,  "we  don't  know  what  the 
air  concentration  is  so  we  put  people  in 
supplied-air  respiratory  protection 
under  those  circumstances."  That  is,  the 
company  in  this  case  assumes  that 
exposures  will  be  extremely  high  and 
selects  a  respirator  accordingly.  OSHA 
believes  that  the  language  used  in 
paragraph  (d)(l)(iii)  of  the  final  rule 
makes  OSHA's  intent  clear,  i.e..  that 
when  reliable  data  or  reasonable 
estimates  of  exposure  are  not  available, 
the  atmosphere  must  be  considered 
IDLH. 

Finally^  a  few  participants  suggested 
that  exposure  estimates  should  only  be 
made  by  credentialed  individuals  (See, 
e.g..  Ex.  54-327).  OSHA  agrees  that 
persons  trained  and  experienced  in 
evaluating  the  respiratory  hazards  posed 
by  workplace  atmospheres  are  the  most 
competent  to  evaluate  exposure  levels, 
especially  in  the  absence  of  current 
exposiu^  measurements.  ANSI  defines 
an  "occupational  health  professional" 
as  "(a)n  individual  whom,  by 
experience  and  education,  is  competent 
at  recognizing,  evaluating,  and 
controlling  health  hazards  in  the         ^ 
workplace"  (ANSI  Z88.2-1992,  clause 
3.39).  This  is  the  person  who  is 
responsible  for  performing  expert 


evaluations  under  ANSI's  recommended 
standard.  OSHA  believes  that  this 
definition  has  merit,  and  that  employers 
whose  workplaces  have  highly  toxic 
respiratory  hazards,  or  many  different 
hazardous  chemicals  or  mixtures,  as 
well  as  other  employers  with  the 
resources  to  do  so,  should  utilize  such 
professionals  wherever  possible. 
However,  OSHA  is  not  specifically 
including  this  requirement  in  the  final 
rule  because  reasonable  estimations  can 
be  conducted  in  many  workplaces  by 
persons  with  the  qualifications  required 
in  the  final  rule  for  the  respiratory 
protection  program  administrator. 

Paragraph  (a](l)(iv)  requires  that  the 
employer  choose  respirators  fi^m  a 
sufficient  niunber  of  respirator  models 
and  sizes  so  that  the  respirator  is 
acceptable  to  and  correctly  fits  the 
wearer.  The  1992  ANSI  standard 
includes  a  similar  requirement  aimed  at 
achieving  satisfactory  fit  and  wearer 
acceptance  (Z88.2-1992,  clause  9.3.1. 
and  9.3.2.).  This  provision  of  the  final 
standard  revises  the  corresponding 
proposed  provision,  which  would  have 
required  employers  to  provide  for  fit 
testing  an  array  of  three  sizes  and  two     . 
brands  of  respirators  with  elastomeric 
facepieces.  The  dual  intent  of  this 
provision  was  to  assure  that  wearer 
acceptability  plays  a  role  in  respirator 
selection,  and  that  the  respirators 
chosen  maintain  their  fit  over  the  period 
of  use. 

OSHA  continues  to  believe  that  these 
goals  for  respirator  selection  are 
appropriate.  However.  OSHA  was 
persuaded  by  this  record  that  specifying 
the  number  of  sizes,  models  and  brands 
that  an  employer  must  provide  is 
unnecessary.  Therefore,  the  final 
provision  deletes  the  specification 
language  for  the  number  of  sizes, 
models  and  brands  that  must  constitute 
the  selection  pool.  Since  this  provision 
of  the  final  standard  applies  to  all 
respirators,  the  proposal's  application 
only  to  "elastomeric"  facepieces  has 
been  dropped. 

Most  participants  (Exs.  54-1,  54-5, 
54-75,  54-80,  54-91.  54-161,  54-208. 
54-214, 54-237. 54-238,  54-246, 54- 
263,  54-273, 54-280,  54-291, 54-287, 
54-350,  54-363,  54-389)  endorsed  the 
inclusion  in  the  final  rule  of  a 
performance-based  provision  addressing 
the  selection  of  comfortably  fitting 
respirators.  Thus,  most  comment  on  this 
issue  recognized  that  a  sufficient 
assortment  of  respirators  must  be 
provided  sc  that  employees  will  obtain 
acceptable  fits,  but  that  more  flexibility 
should  be  provided  in  the  final  rule. 
Commenters  also  stated  that,  in  some 
cases,  a  single  manufacturer  has  a 
variety  of  respirator  models  sufficient  to 
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provide  accepUble  fit  for  their 
employees  (Exisj.  54-389,  54-150,  54- 

161),  although:  6thers  provided  only  one 
or  two  sizes  of  a  particular  model  (Exs. 
54-139.  54-38,  54-22.  54-163,  54-196). 
Some  rulemakkig  commenters  stated 
that  mandating  {that  respirators  from  two 
manufacturers  be  available  would  be 
costly  and  burdensome  for  small 
employers  (Ex$.  54-161,  54-295),  would 
not  provide  any  tangible  improvement 
in  the  respirator  program  (Ex.  54-154), 
and  would  complicate  training  and 
"inventory  functions  (Ex.  54-156). 

In  the  case  of  SCBAs,  participants 
pointed  out  that  buying  and  storing  two 
brands  for  fitttiig  would  be  extremely 
costly,  would  create  congested  storage 
areas,  and  would  pose  the  risk  that  parts 
could  inadvertently  be  interchanged 
(Exs.  54-208,  54-209,  54-214.  54-250. 
54-300.  54-23$l  54-331.  54-348.  54-45, 
54-458).  Even  the  AFL-QO,  which 
generally  supported  the  requirement 
that  employers  have  respiratc»^  from 
different  manufacturers  available,  stated 
that  requiring  a  piulti-manufacturer 
assortment  wa^  hot  feasible  for  SCBAs 
(Ex.  54-428).    {[ 

OSHA  conclwes  that  providing  a 
wide  selection  of  sizes  and  models  of 
respirators  will  improve  both  fit  and 
acceptability,  ahd  most  commenters 
agreed.  In  light>of  the  comments, 
however,  OSHiM  is  making  the  final 
rule's  provision  more  performance- 
oriented,  and  i^  hot  requiring  a  specific 
number  of  types  and  sizes.  As  ANSI 
noted,  larger  employers  are  more  likely 
to  need  a  largeij  Variety  of  respirators  to 
fit  their  employee  population  (Tr.  1426). 
Copcomitantly,  this  change  will  reduce 
the  burden  on  smaller  employers  who 
will  not  need  to  maintain  such  a  wide 
array  of  respirai^r  choices.  OSHA 
believes  therefdrte  that  employers  are  in 
the  best  position  to  determine  whether 
their  employee  population  is  so  diverse 
as  to  require  the  aVulabiUty  of 
respirators  fron^^ore  than  one 
manufacturer.  OpHA  encourages 
employers  to  oinr  employees  as  wide  a 
choice  as  practijc^l  when  performing  fit 
tests.  I 

In  addition  to  ihe  general  requirement 
of  assuring  that  Employers  consider 
employee  accep  tjability,  some 
commenters  reqi^ested  that  OSHA 
require  employers  to  offer  PAPRs  to 
employees  "who  wear  respirators  for 
long  periods  of  time."  These 
commenters  stay  id  that  PAPRs  are 
cooler,  more  coi  r  fortable.  and  offer  less 
breathing  resistance  than  negative 
pressure  respiratsrs  (Exs.  54-387.  54- 
23).  OSHA  has  ir  eluded  such 
provisions  in  var  ious  substance-specific 
standards  based  i  m  evidence  in  those 
records  that  pro  ]  er  respirator  use  is 


likely  to  be  increased  if  more 
comfortable  respirators  are  available 
(See,  e.g.,  Ex.  330  in  Docket  H-033C, 
Asbestos  in  Construction  standard, 
discussed  at  51  FR  22719.  June  20. 
1986).  For  example.  OSHA  stated  in  the 
preamble  to  the  Lead  standard  (43  FR  at 
52933,  Nov.  14.  1978)  that  "PAPRs 
provide  greater  protection  to 
individuals,  especially  those  who 
cannot  obtain  a  good  jface  fit  on  a 
"negative  pressure  respirator,  and  will 
provide  greater  comfort  when  a 
respirator  needs  to  be  worn  for  long 
periods  of  time.  OSHA  believes 
employees  vdll  have  a  greater  incentive 
to  wear  respirators  if  discomfort  is 
minimized." 

OSHA  continues  to  believe  that  under 
some  cirtnunstances  PAPRs  provide 
superior  acceptability.  These  include 
situations  where  employees  wear 
respirators  for  full  shifts,  where 
employees  frequently  readjust  their 
negative  pressure  respirators  to  achieve 
what  they  consider  a  more  comfortable 
or  tighter  fit,  and  where  the  air  flow 
provided  by  a  PAPR  reduces  the 
employee's  psychological  and 
physiological  discomfort.  However, 
where  ambient  temperatures  are 
extremely  high  or  low,  PAPRs  are  often 
imacceptable  because  of  the  temperature 
of  the  airstream  in  the  fecepiece  (See 
preamble  to  Coke  Oven  standard.  41  FR 
at  46774). 

-  OSHA's  experience  in  enforcing 
standards  that  contain  a  provision 
requiring  PAPRs  to  be  suppUed  is  that 
the  provision  is  rarely  invoked  by 
employees,  and  even  less  rarely  cited. 
The  Agency  continues  to  believe  that  it 
is  good  industrial  hygiene  practice  to 
provide  a  respirator  mat  the  employee 
considers  acceptable.  Fit  testing 
protocols  require  that  employees  have 
an  opportunity  to  reject  respirator 
facepieces  that  they  consider 
unacceptable  (See  Appendix  A). 

However,  this  record  does  not  provide 
a  sufficient  basis  for  the  Agency  to 
require  PAPRs  upon  employee  request 
in  all  situations  where  the  standturd 
applies.  For  example,  Popendorf  et  al. 
(Ex.  64-513)  reported  results  from  a 
survey  of  respirator  users  in  indoor 
swine  production,  poultry  production, 
and  grain  handling  facilities. 
"Acceptability  among  four  classes  of 
respirators  (disposable,  quarter-mask, 
half-mask  and  powered  air-purifying 
helmets),  varied  among  the  three  user 
groups.  •  •  •  Powered  hebnets  were 
rated  best  for  breathing  ease, 
communication  ease,  skin  comfort  and 
in-mask  temperatiire  and  humidity, 
while  disposables  were  rated  best  for 
weight  and  convenience."  OSHA 
emphasizes,  however,  that  if  the 


medical  evaluation  required  by  this 
standard  finds  that  an  employee's  health 
may  be  impaired  by  using  a  negative 
pressure  respirator,  the  employer  must 
provide  a  PAPR  (See  paragraph 
(e)(6)(ii)). 

Paragraph  (d)(2)— Respirators  for  IDLH 
Atmospheres 

Paragraph  (d)(2)  covers  respirators  for 
use  in  atmospheres  that  are  immediately 
dangerous  to  life  or  health  (IDLH).  The 
comparable  provision  in  the  proposal 
was  paragraph  (d)(10).  which  several 
commenters  stated  was  not  clearly 
written  (Exs.  54-38.  54-167,  54-213, 
54-280,  54-297.  54-309,  54-455). 
OSHA  has  rewritten  and  reorganized  the 
provision  so  that  paragraph  (d)(2)  of  the 
final  rule  covers  all  IDLH  atmospheres, 
and  paragraph  (d)(3)  covers  all  non- 
IDLH  atmospheres. 

The  standard  requires  that  the  most 
protective  and  reliable  respirators  be 
used  for  ELDH  atmospheres:  either  a  foil 
facepiece  pressure  demand  SCBA 
certified  for  a  minimum  service  life  of 
thirty  minutes,  or  a  combination  foil 
facepiece  pressure  demand  supplied-air 
respirator  with  an  auxiliary  self- 
contained  air  supply  (paragraph 
(d)(2)(i)).  The  proposal  would  have 
imposed  the  same  requirement,  except 
for  the  addition  of  the  requirement  for 
a  minimiun  service  life  in  the  final  rule. 
OSHA  has  determined,  as  have  most 
respirator  authorities,  that  IDLH 
atmospheres  require  the  highest  level  of 
respiratory  protection  and  reliability. 
These  atmospheres,  by  definition,  are 
the  most  dangerous  environments  in 
which  respirators  may  be  used.  As 
OSHA  explains  in  the  summary  and 
explanation  for  the  definition  of 
"IDLH,"  the  term  includes  atmospheres 
that  pose  an  immediate  threat  to  life  or 
health,  would  cause  irreversible  adverse 
health  effects,  or  would  impair  an 
employee's  ability  to  escape.  In  these 
atmospheres  there  is  no  tolerance  for 
respirator  failiue.  This  record  supported 
OSHA's  preamble  statement  that  IDLH 
atmospheres  "require  the  most 
protective  types  of  respirators  for 
workers"  (59  FR  58896).  Commenters 
and  authorities,  including  NIOSH. 
ANSI,  and  both  labor  and  management, 
agree  that,  for  these  atmospheres,  the 
most  highly  protective  respirators,  with 
escape  capabiUty,  should  be  required 
(See  the  NIOSH  Respirator  Decision 
Logic,  pg.  10;  ANSI  Z88.2-1992,  clause 
7.3.2;  Ex.  54-38). 

Paragraph  (d)(2)(ii)  requires 
employera  to  select  respirators  that  are 
to  be  used  exclusively  for  escape  from 
IDLH  atmospheres  from  those  certified 
by  NIOSH  for  escape  from  the 
atmosphere  in  which  they  will  be  used. 
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This  provision  addresses  the  selection 
of  escape-only  respirators  from  IDLH 
atmospheres  involving  di^erent 
substances  and  situations.  For  example, 
under  current  29  CFR  1910.1050,  the 
standard  covering  exposing  to 
methylenedianiline  (MDA),  escape 
respirators  may  be  any  full  facepiece  air- 
purifying  respirator  equipped  with 
HEPA  cartridges,  or  any  positive 
pressure  or  continuous  flow  self- 
contained  breathing  apparatus  with  full 
facepiece  or  hood;  for  formaldehyde 
.    exposure,  escape  respirators  may  be  a 
full  facepiece  with  chin  style,  front,  or 
back-mounted  industrial  canister 
approved  against  formaldehyde  (29  CFR 
1910.1048). 

Paragraph  (d)(2)(iii)  requires 
employers  to  consider  all  oxygen- 
deficient  atmospheres  to  be  IDLH 
atmospheres.  An  oxygen-deficient 
atmosphere  is  defined  in  paragraph  (b) 
of  the  standard  as  one  that  contains  less 
than  19.5  percent  oxygen.  Below  this 
level,  employers  are  required  to  use  the 
same  respirators  as  are  required  for 
IDLH  atmospheres,  i.e.,  a  full  facepiece 
pressure-demand  supplied-air  respirator 
with  auxihary  SCBA  or  pressure- 
demand  SCBA.  This  f>aragraph  contains 
an  exception  to  permit  employers  to  use 
any  supplied-air  respirator,  provided 
that  the  employer  demonstrates  that 
oxygen  levels  in  the  work  area  can  be 
maintained  within  the  ranges  specified 
in  Table  II  of  the  final  rule,  i.e.,  between 
19.5  percent  and  a  lower  value  that 
corresponds  to  an  altitude-adjusted 
oxygen  partial  pressure  equivalent  to  16 
percent  oxygen  by  volujne  at  sea  level. 
The  language  of  paragraph  (d)(2)(iii), 
along  with  the  exception,  reflects  the 
same  requirement  as  that  proposed,  but 
avoids  the  potential  confusion 
associated  with  having  separate 
definitions  and  requirements  for 
oxygen-deficient,  and  oxygen-deficient 
IDLH,  atmospheres,  as  originally 
proposed.  The  language  used  in  the 
final  rule  also  reinforces  OSHA's  belief 
that  all  atmospheres  containing  less 
than  19.5  oxygen  must  be  considered 
,     IDLH  unless  the  employer  has  good 
information  that  oxygen  levels  cannot 
fall  to  dangerously  low  levels;  in 
atmospheres  below  this  level  but  faUing 
within  the  ranges  showin  in  Table  II.  a 
SAR  must  be  provided. 

In  the  preamble  discussion  for 
para^graph  (b),  OSHA  provided  several 
reasons  for  the  selection  of  the  19.5 
percent  cutoff  to  define  oxygen 
deficiency.  First.  OSHA  believes  that 
consistency  with  the  Agency's  confined 
space  standard  is  essential  because  most 
oxygen-deficient  atmospheres  will  be 
associated  with  work  in  confined 
spaces.  In  the  preamble  to  the  permit- 


required  confined  space  standard,  29 
CFR  1910.146(b).  OSHA  used  the  term 
"asphyxiating  atmosphere"  when 
referring  to  an  atmosphere  containing 
less  than  19.5  percent  oxygen  (58  FR 
4466,  January  14. 1993).  In  the  confined 
space  standard  itself,  OSHA  included 
"atmospheric  oxygen  concentrations  (of) 
less  than  19.5  percent"  within  the 
standard's  definition  of  "hazardous 
atmosphere."  Using  the  same  19.5 
percent  cutoff  point  for  defining  an 
IDLH  oxygen-deficient  atmosphere  in 
this  respiratory  protection  standard  will 
reduce  the  potential  for  confusion.  In 
addition,  OSHA's  use  of  a  19.5  percent 
cutoff  is  consistent  with  the  requirement 
that  Grade  D  breathing  air  contain  a 
minimiun  of  19.5  percent  oxygen  (See 
paragraph  (i)). 

OSHA  believes  that  employers  will 
only  rarely  have  occasion  to  avail 
themselves  of  the  exception  in 
paragraph  (d)(2)(iii),  which  allows  the 
use  of  any  supplied-air  respirator  (SAR) 
if  oxygen  levels  can  be  maintained 
within  the  ranges  shown  in  Table  11. 
Except  for  confined  spaces,  there  were 
no  examples  in  the  record  of  work 
operations  being  routinely  conducted  in 
well-controlled  atmospheres  where 
oxygen  levels  are  below  19.5  percent. 
Most  atmospheres  with  oxygen  content 
betvveen  16  and  19.5  percent  are  not 
well-controlled,  and  a  drop  in  oxygen 
content  could  have  severe 
consequences.  OSHA's  review  of 
enforcement  data  also  confirms  that, 
except  for  confined  spaces,  such 
atmospheres  are  uncommon,  although 
they  occasionally  occur  when  work  is 
conducted  in  basements,  open  pits,  and 
other  enclosed  spaces.  If  an  employer 
can  meet  the  difficult  evidentiary 
burden  of  showing  that  the  oxygen 
content  can  be  controlled  reUably 
enough  to  remain  within  the  ranges 
specified  in  Table  D.  the  atmosphere  is 
not  considered  IDLH  under  this 
standard,  and  the  employer  may  provide 
any  SAR. 

The  low  end  of  the  ranges  of  oxygen 
concentrations  in  Table  II  are  the  same 
as  those  used  to  define  oxygen-deficient 
IDLH  atmospheres  in  the  proposal:  16 
percent  oxygen  by  volume  for  altitudes 
bom  sea  level  to  3,000,  and  19.5% 
oxygen  content  for  altitudes  above  8.001 
feet.  For  altitudes  fit)m  3.001  to  8.000 
feet,  the  listed  oxygen  concentrations 
correspond  to  an  oxygen  partial 
pressure  of  100  mm  mercury  (Hg). 
OSHA  explained  in  the  proposal  (59  FR 
at  58906)  that  these  values  are 
consistent  with  those  in  ANSI's  Z88.2- 
1980  standard  and  with  ANSI's 
definition  of  "oxygen  deficiency — 
immediately  dangerous  to  life  or  health" 


as  a  partial  pressure  of  100  mm  Hg  at 
sea  level.  ^ 

ANSI's  more  recent  1992  standard 
permits  lower  oxygen  concentrations 
before  classifying  an  atmosphere  as 
IDLH,  provided  that  the  employer  has 
determined  that  the  source  of  the 
oxygen  reduction  is  understood  and 
controlled.  OSHA  noted  in  the  proposal 
that  IDLH  oxygen  deficiency  is  now 
defined  by  ANSI  as  an  oxygen  content 
at  sea  level  that  is  equivalent  to  less 
than  12.5%  oxygen  (i.e.,  an  atmosphere 
with  an  oxygen  partial  pressure  of  95 
mm  Hg  or  less).  However,  there  is 
general  agreement  that  employees  could 
be  seriously  emd  rapidly  debilitated  if 
their  supplied-air  respirators  should  fail 
in  a  12.5%  oxygen  atmosphere,  OSHA 
stated  in  the  proposal  that  that  level 
represents  the  "bare  minimum  safety 
factor."  By  choosing  such  a  low  oxygen 
partial  pressure  as  the  "floor"  for 
oxygen-deficient  IDLH  atmospheres,  the 
ANSI  standard  effectively  removes  any 
safety  margin  (59  FR  58905).  ANSI 
representatives  (Tr.  1289)  agreed  with 
OSHA  during  the  hearing  that  OSHA's 
proposal  offered  a  greater  safety  buffer 
than  the  1992  ANSI  standard.  In 
addition,  ANSI  itself  acknowledged  in 
Table  A-1  of  its  Z88.2-1992  standard 
(pg.  22,  Ex.  54-50)  that  an  oxygen  level 
of  12.5%  at  sea  level  would  produce 
effects  such  as  "Very  poor  judgment  and 
coordination  •  *  *  impaired  respiration 
that  may  cause  permanent  heart  damage 
*  *  *  nausea  and  vomiting."  OSHA 
considers  these  effects  unacceptable  and 
intends  this  standard  to  prevent  their 
occurrence.  The  ANSI  table  also  states 
that  a  16%  oxygen  level  would  produte 
effects  such  as  "Increased  pulse  and 
breathing  rates  *  •  •  impaired  thinking 
and  attention  •  •  *  reduced 
coordination,"  and  at  an  oxygen  level  of 
14%  effects  would  include  "Abnormal 
fatigue  upon  exertion  *  •  •  emotional 
upset  *  *  *  faulty  coordination  *  ♦  • 
poor  judgment."  All  of  these  effects  are 
potentially  incompatible  with  the  safe 
performance  of  duties. 

The  ANSI  table  shows  that  the 
adverse  health  effects  of  oxygen 
deficiency  become  significant  at  the 
16%  oxygen  level,  and  that  these  effects 
increase  in  severity  as  the  oxygen  level 
decreases.  ANSI  chose  the  12.5%  level 
because  that  level  represents  the  point 
below  which  significant  reductions  in 
blood  oxygen  levels  occiu'.  As  ANSI 
stated  in  clause  A.5.2  of  the  Z88.2-1992 
standard  "[tjhis  rapid  rate  of  change 
then  can  present  an  unforgiving 
situation  to  an  unprotected  worker 
where  debilitating  physiological 
symptoms  can  appear  suddenly, 
without  warning,  after  only  relatively 
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small  changes!  in  ambient  oxygen 
levels." 

The  ANSI  s^^dard  anticipates  that  all 
atmospheres  with  reduced  oxygen  levels 
v\rould  be  trea^0d  as  IDLH  unless  the 
source  of  the  biygen  reduction  is 
understood  an^  controlled  (Clause  7.3.1 
ANSI  Z88.2-ll992).  OSHA  found  that 
situations  with  controlled  reduced- 
oxygen  atmospheres  (below  16%  oxygen 
by  volume)  ar^rare  and  are  already 
treated  as  an  IDLH  atmosphere  by 
employers.  Oiiiside  of  confined  spaces, 
such  as  in  a  pit  or  a  basement,  a 
reduced-oxygen  atmosphere  is  rarely 
stable.  Reduced-oxygen  atmosphere 
situations  may  result  as  a  byproduct  of 
dynamic  proc^ises  such  as  oxygen- 
consuming  op^tions  caused  by  the 
combustion  ofj  fuels  or  the  digestion  of 
organic  matter  iOSHA  considers  all 
confined  spacf  $  with  atmospheric 
concentration^  of  less  than  19.5% 
oxygen  hazardk^us,  and  does  not  permit 
an  oxygen  lev^\  below  19.5%  for 
occupied  confliied  spaces  (See  29  CFR 
1910.146(b)),  because  it  is  difficult  to 
ensiue  that,  in  a  confined  space,  oxygen 
levels  will  not  drop  precipitously  with 
little  or  no  wa^ng.  The  work  being 
performed  can  itself  reduce  the  oxygen 
levels,  due  to  displacement  of  air  by 
asphyxiants  or  through  consumption  of 
oxygen  by  woric  processes  or  by 
employees  performing  the  work.  Such 
sources  of  variwility  in  oxygen  content, 
even  in  workplaces  where  employers 
are  attempting  to  stabifize  the 
atmospheric  o:|cygen  content,  can  cause 
oxygen  levels  M  drop  to  a  lower  level, 
placing  workers  at  risk.  Furthermore, 
the  accurate  monitoring  of  oxygen  levels 
can  be  difficult,  since  sampling 
instruments  test  a  limited  number  of 
areas,  and  pockets  of  lower  oxygen 
content  can  exi^t  inside  a  confined 
space  or  in  a  b^$ement  that  can  cause  a 
worker  to  be  ot^rcome.  Thus,  OSHA  has 
chosen  an  oxy^f  n  level  of  16%  by 
voliune  as  theldvel  at  which  SCBA  or 
an  airline  respirator  with  auxiliary  air 
supply  must  be  used  because  that  is  the 
level  below  which  severe  symptoms 
bom  oxygen  deprivation  first  appear, 
because  maintQaance  of  oxygen  levels 
below  16%  is  difficult,  and  because 
employees  who  are  not  protected  risk 
their  lives  if  an  i  >mployer  mistakenly 
believes  oxygen  content  can  be 
controlled. 

OSHA's  determination  that,  at 
altitudes  of  up  to  3,000  feet, 
atmospheres  cOiitaining  less  than  16% 
oxygen  must  be  considered  IDLH  was 
based  on  evidence  that  NIOSH 
submitted  to  the  preproposal  docket 
(See  59  FR  at  58905).  NIOSH  showed 
that  in  an  oxygm  concentration  of  less 
than  16%  at  sei  level,  employees  may 


experience  unpaired  attention,  thinking 
and  coordination.  The  American 
Thoracic  Society  (Ex.  54-92)  questioned 
whether  allowing  work  to  be  performed 
in  an  atmosphere  with  as  fittle  as  16% 
oxygen,  with  no  supplemental  oxygen 
supply,  at  altitudes  below  3000  feet  is 
sufficiently  protective  and  suggested 
that  mandatory  medical  examinations 
might  be  necessary  in  such 
circumstances  to  avoid  pulmonary  or 
cardiac  disease  compfications.  OSHA 
believes  that  this  comment  reflects  some 
of  the  confusion  among  rulemaking 
participants  concerning  the  proposed 
language  covering  oxygen  deficiency. 
OSHA  wishes  to  make  clear  that,  in  both 
the  proposed  and  the  final  rules,      ^ 
employees  are  not  permitted  to  worCTn 
atmospheres  containing  less  than  19.5 
percent  oxygen  without  the  use  of  a 
supplied-air  respirator.  In  the  majority 
of  these  cases,  employers  will  be 
obligated  to  provide  highly  protective 
respirators  that  can  be  used  in  IDLH 
conditions.  In  a  few  cases,  employers ' 
may  be  able  to  justify  use  of  any 
supplied-air  respirator.  In  either  case, 
employees  will  be  provided  a 
supplemental  source  of  breathing  air 
when  working  in  oxygen-deficient 
atmospheres. 

OSHA  has  not  adopted  NIOSH's 
recommendations  that  the  IDLH 
concentration  of  oxygen  be  increased  to 
a  concentration  above  19.5%  for  work 
above  8,001  feet.  OSHA's  experience 
confirms  the  record  evidence  that  most 
work  at  higher  altitudes  is  performed  by 
fully  acclimated  workers  (Exs.  54-6,  54- 
208).  These  provisions  will  allow 
acclimated  workers  to  continue  to 
perform  their  work  without  oxygen- 
supplying  respirators,  at  any  altitude  up 
to  14,000  feet  altitude,  as  long  as  the 
ambient  oxygen  content  remains  above 
19.5%  and  the  employee  has  no  medical 
condition  that  would  require  the  use  of 
supplemental  oxygen. 

As  noted  above,  oxygen  deficiency 
frequently  occurs  in  atmospheres  that 
are  not  well  controlled,  and  OSHA's 
decision  to  consider  all  oxygen-deficient 
atmospheres  as  IDLH  except  under 
certain  strict  conditions  is  appropriate 
for  work  conducted  in  such  dangerous 
conditions.  The  requirement  to  use  the 
most  protective  and  reliable  respirators 
for  IDLH  atmospheres  is  proper  to 
protect  workers  from  the  dire 
consequences  of  exposure  to  these 
atmospheres. 

Paragraph  (d)(3) — Respirators  for 
Atmospheres  That  Are  Not  IDLH 

Paragraph  (d)(3)  sets  out  criteria  and 
requirements  for  choosing  respirators 
for  all  non-IDLH  atmospheres.  These 
provisions  supplement  the  general 


requirements  in  paragraph  (d)(1).  This 
paragraph  has  been  reordered  from  the 
parallel  paragraph  of  the  proposed 
standard. 

Paragraph  (d)(3)(i)  requires  the 
employer  to  provide  a  respirator  that  is 
adequate  to  reduce  the  exposure  of  the 
respirator  wearer  under  all  conditions  of 
use,  including  in  reasonably  foreseeable 
emergencies.  Employers  must  also 
provide  respirators  that  will  ensure 
compliance  with  all  other  statutory  and 
regulatory  requirements,  such  as  the 
permissible  exposure  limits  (PELs)  for 
substances  in  29  CFR  1910.1000, 
substance-specific  standards,  and  other 
OSHA  standards.  For  example,  29  CFR 
1910.120  (g)(2)  of  OSHA's  Hazardous 
Waste  Operations  and  Emergency 
Response  standard  has  additional 
exposure  limits  that  apply  to  hazardous 
waste  sites  and  emergency  response 
operations.  In  addition,  the  general  duty 
clause  (Sec.  5(a)(1))  of  the  OSH  Act  may 
require  employers  to  protect  their 
employees  ftxjm  substances  that  are  not 
regulated  but  that  are  known  to  be 
hazardous  at  the  exposure  lev'els 
encoimtered  in  the  workplace.  However, 
as  was  discussed  at  length  in  the 
"Definitions"  section  of  this  summary 
and  explanation,  the  final  standard  does 
not  use  the  term  "hazardous  exposure 
levels,"  in  part  because  the  proposal 
was  widely  misimderstood  to  require 
compliance  with  ACGIH's  TLVs  or 
NIOSH's  RELs  in  the  absence  of  an 
OSHA  standard.  Moreover,  as  also  noted 
above,  this  rulemaking  does  not  address 
the  hierarchy  of  exposure  controls  in 
paragraph  (a)(1).  Thus,  employers  may 
not  rely  on  respirators  to  control 
exposures  when  feasible  engineering 
controls  are  available  and  are  sufficient 
to  reduce  exposures. 

As  explained  earlier,  OSHA  intends  to 
address  the  issue  of  assigned  protection 
factors  (APFs)  and  their  impact  on 
respirator  selection  in  a  subsequent 
phase  of  this  rulemaking.  OSHA  noted 
in  the  proposal  (59  FR  58901)  that  APFs 
are  "a  recognition  of  the  fact  that 
different  types  of  equipment  provide 
different  degrees  of  protection,  and 
equipment  limitations  must  be 
considered  in  selecting  respirators."  A 
respirator  with  a  higher  APF  will 
provide  more  protection  than  a 
respirator  with  a  lower  APF. 
Considerable  information  on  APFs  has 
developed  since  OSHA  adopted  its 
existing  standard  in  1971.  OSHA 
intends  to  promulgate  APF  provisions 
in  the  future.  Accordingly,  paragraphs 
(d)(3)(i)  (A)  and  (B)  are  reserved  at  this 
time  and  will  be  addressed  in  the  next 
phase  of  this  rulemaking.  In  the  interim, 
OSHA  expects  employers  to  take  the 
best  available  information  into  account 
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in  selecting  respirators.  As  it  did  under 
the  previous  standard.  OSHA  itself  will 
continue  to  refer  to  the  NIOSH  APFs  in 
cases  where  it  has  not  made  a  different 
determination  in  a  substance-specific 
standard.  In  addition,  where  OSHA  has 
specific  compliance  interpretations  for 
certain  respirators,  e.g.,  respirators  used 
for  abrasive  blasting  (such  as  for  lead), 
these  should  be  followed. 

Based  on  the  Agency's  enforcement 
experience  with  the  previous  standard, 
OSHA  does  not  believe  that  differences 
in  the  APFs  set  by  NIOSH  and  ANSI 
will  have  a  serious  impact  on  respirator 
selection,  because  the  major  differences 
in  NIOSH  and  ANSI  APFs  occur  with 
respirators  having  APFs  of  25  or  greater, 
and  most  overexposiues  involve 
exposures  at  relatively  small  multiples 
of  the  PELS.  An  analysis  of  OSHA "s 
Integrated  Management  Information 
System  (IMIS)  data  showed  that  only  2 
percent  of  the  measurements  taken  by 
OSHA  exceeded  the  PEL  by  more  than 
10  times. 

Paragraph  {d)(3)(ii)  of  the  final 
standard  provides  that  the  respirators 
selected  must  protect  employees  against 
the  physical  state  and  chemical  form  of 
the  particular  contaminant  or 
contaminants  present  in  the  workplace. 
For  air-purifying  respirator  selection, 
the  form  of  the  contaminant  is  a  critical 
factor.  Different  types  of  air  filtration 
respirators  are  needed  for  dusts  and 
gases,  for  example,  and,  among  gases, 
different  types  are  needed  for  acid  gases 
and  for  carbon  monoxide.  If  the 
respirator  is  not  equipped  with  a  filter 
suitable  for  the  form  of  the  contaminant 
to  which  a  worker  is  exposed,  then  the 
worker  has  no  protection  against  that 
contaminant.  No  commenter  opposed 
this  requirement.  ANSI's  standard 
acknowledges  that  this  information  is 
critical  to  appropriate  respirator 
selection  (ANSI  Z  88.2-1992,  clause 
4.5.4.(b)). 

Paragraph  (d)(3)(iii)  covers  respirator 
selection  for  protection  against  gases 
and  vapors.  OSHA's  primary  intent  in 
this  paragraph  is  to  ensure  that  air- 
purifying  respirators  are  not  used  in 
situations  where  a  chemical  cartridge  or 
canister  becomes  saturated  such  that  the 
gas  or  vapor  contaminant  can  "break 
through"  the  filter's  sorbent  element 
and  enter  the  respirator  and  the 
worker's  breathing  zone.  If  this  happens, 
even  correctly  fitting,  well-maintained 
respirators  provide  no  protection  to 
their  users.  This  breakthrough  problem 
is  avoided  entirely  by  the  use  of 
atmosphere-supplying  respirators.  Such 
respirators  do  not  rely  on  filter  sorbents 
and  instead  deliver  clean  outside  air  to 
the  wearer's  respirator. 


This  paragraph  establishes  the 
requirements  for  selecting  respirators  for 
protection  against  gas  and  vapor 
contaminants.  Paragraph  (d)(3)(iii)(A) 
allows  the  use  of  atmosphere-supplying 
respirators  against  any  gas  or  vapor,  and 
paragraph  (d)(3)(iii)(B)  specifies  the 
conditions  under  which  air-purifying 
respirators  may  be  used.  These 
conditions  protect  users  against  the  gas 
or  vapor  contaminant  breaking  through 
the  canister/cartridge  filter.Thus,  this 
paragraph  allows  an  air-purifying 
respirator  to  be  used  if  it  is  equip{>ed 
with  a  NIOSH-approved  end-of-service 
life  indicator  (ESLI)  (paragraph 
(d)(3)(iii)(B)(l))  or  if  the  employer 
enCwces  a  sorbent  change  schedule 
ba^d  on  reliable  information  and  data 
on  the  service  life  of  cartridges  and 
canisters  used  by  the  employer 
(paragraph  (d}(3)(iii)(B)(2)). 

These  provisions  differ  significantly 
hom  those  in  the  proposal.  In  proposed 
paragraphs  (d)(8)  and  (d)(9),  OSHA 
wo'uld  have  allowed  air-purifying 
respirator  use  for  gases  and  vapors  with 
"adequate  warning  properties,"  such  as 
odor  or  irritation,  and  would  not  have 
imposed  additional  conditions  on  their 
use.  A  substance  would  have  been 
considered  to  have  adequate  warning 
properties  if  the  threshold  for  detection 
was  no  higher  than  three  times  the 
hazardous  exposure  level.  For 
contemiinants  having  poor  warning 
properties,  the  standard  as  proposed 
would  have  required  employers  to  use 
an  ESLI  or  develop  a  cartridge/canister 
change  schedule  that  would  ensure 
replacement  of  the  sorbent  element 
before  80  percent  of  its  useful  service 
life  had  expired. 

Conunenters  expressed  significant 
dissatisfaction  with  the  proposed 
provisions,  and  some  asked  OSHA  to 
reevaluate  them  in  major  respects  (Exs. 
54-414,  54-249,  54-374).  Many 
rulemaking  participants  lu^ed  OSHA  to 
rely  much  more  heavily  on  end-of- 
service-life  indicators  (ESLIs)  or 
appropriate  cartridge  or  canister  change 
schedules  for  air-purifying  respirators, 
and  some  suggested  that  OSHA  require 
NIOSH-certified  ESLIs  on  these 
respirators  (Exs.  54-387,  54-443).  Other 
commenters  opposed  limiting  the  use  of 
air-purifying  respirators  equipped  with 
ESLIs  or  reliable  change  out  schedules 
to  situations  where  the  odor/irritation 
threshold  was  less  than  three  times  the 
PEL.  However,  the  Occidental  Chemical 
Corporation  (Ex.  54-346)  stated  that 
adopting  this  restriction  would  prohibit 
the  use  of  air-purifying  respirators  for 
benzene  exposures  in  excess  of  3  ppm 
unnecessarily,  and  "counter  10  years  of 
effective  employee  protection  that 
industry  has  provided." 


Many  other  participants  criticized  the 
proposal's  reliance  on  sensory 
thresholds  such  as  odor  and  irritation  to 
indicate  when  a  respirator's  filtering 
capacity  is  exhausted,  stating  that  there 
is  too  much  variation  between 
individuals,  that  there  is  no  good 
screening  mechanism  to  identify 
persons  with  sensory  receptor  problems, 
and  that  the  proposal  would  have 
allowed  employees  to  be  overexposed  to 
hazardous  air  contaminants  (Exs.  54- 
151,  54-153.  54-165,  54-202,  54-206. 
54-214,  54-414. 54-280.  54-386.  54- 
410.  54-427).  Still  other  conunenters 
suggested  that  the  kind  of  respirator 
required  should  depend  on  the  severity 
of  the  harm  resulting  from 
overexposure,  with  exposure  to  more 
serious  hazards  requiring  supplied-air 
respirators  (Exs.  54-202,  54-212.  54- 
347).  Finally,  some  commenters 
interpreted  the  proposed  provision  as 
prohibiting  the  use  of  air-purifying 
respirators  against  particulates  "without 
adequate  warning  properties"  (Ex.  54- 
309).  This,  according  to  the  Associated 
Builders  and  Contractors  (Ex.  54-309), 
would  require,  for  example,  a  "pipefitter 
who  is  torch  cutting  metal  with  a 
galvanized  coating  to  use  an  air- 
supplied  respirator  or  SCBA— ev^n 
when  working  outdoors  •  •  *  (and) 
could  add  one  more  item  to  the  array  of 
electrical  power  cords,  pneumatic  lines, 
and  fall-protection  devices  already 
attached  to  or  trailing  many 
construction  workers." 

ORC  testified  (Tr.  2164-65)  that  in 
general,  the  experience  of  most  of  its 
member  companies  is  that  most  toxic 
substances  do  not  have  appropriate 
sensory  warning  properties.  Indeed,  in 
the  preamble  to  its  proposed  Glycol 
Ethers  standard,  OSHA  noted  that 
reported  values  for  the  odor  threshold  of 
any  substance  vary  widely,  both  because 
of  differences  between  individuals' 
ability  to  perceive  a  particular  odor  and 
because  of  the  methodology  employed 
in  conducting  the  odor  threshold 
determination  (58  FR  15526). 

NIOSH's  "Guide  to  Industrial 
Respiratory  Protection— Appendix  C" 
reports  that  on  average,  95%  of  a 
population  will  have  a  personal  odor 
threshold  that  lies  within  the  range  bom 
about  one-sixteenth  to  sixteen  times  the 
reported  mean  odor  threshold  for  a  • 
substance.  As  stated  by  Amoore  and 
Hautala(1983): 

[t)he  interpretation  of  these  data  •  •  •  will 
depend  markedly  on  the  individual 
circumstances.  The  threshold  data  *  *  *  are 
based  on  averages  for  samples  of  the 
population,  presumably  in  good  health. 
Individuals  can  differ  quite  markedly  from 
the  population  average  in  their  smell 
sensitivity,  due  to  any  of  a  variety  of  innate. 


UMI 
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chronic,  or  acute  physiological  conditions 
•  •  *  Continuing  exposure  to  an  odor 
usually  results  in  k  gradual  diminution  or 
even  disappearaoce  of  the  smell  sensation. 
This  phenomenon  is  known  as  olCactory 
adaption  or  smell  fetigue.  If  the  adaption  has 
not  been  too  sevcne  or  too  prolonged, 
sensitivity  can  often  be  restored  by  stepping 
aside  for  a  few  mcxnents  to  an 
uncontaminated  fi^osphere,  if  available. 
Unfortunately,  wiitrkers  chronically  exposed 
to  a  strong  odor  qejn  develop  a  desensitization 
which  pwsists  up  to  two  weeks  or  more  after 
their  departiue  fnxn  the  contaminated 
atmosphere  *  *  *  Hydrogen  sulfide  and 
perhaps  other  dangerous  gases  can  very 
quickly  lose  theiit  characteristic  odor  at  high 
concentrations  *  T  *  Certain  commercial 
diffusible  odor  mBjBking  or  suppressing 
agents  may  redud^  the  perceptibility  of  odors, 
without  removing  |the  chemical  source. 

Other  commaaters  agreed  that  odor 
threshold  levels  are  so  variable  that  it  is 
"virtually  impossible"  to  set  general 
rules  for  uniforn^  application  (Moldex- 
Metric.  Ex.  54-i&3:  See  also  PhilUps 
Petroleum,  Ex.  54-165  and  Ex.  54-151). 
OSHA  notes  that  NIOSH,  in  its  1987 
Respirator  E)ecision  Logic  (Ex.  9  at  pg. 
3)  stated  that  "(wlhen  warning 
properties  must  be  relied  on  as  part  of 
a  respiratory  pr  itection  program,  the 
employer  shoulq  accurately,  validly, 
and  reliably  scrlBien  each  prospective 
wearer  for  the  ajt^ility  to  detect  the 
warning  properties  of  the  hazardous 
substance(s)  at  ^^cposure  levels  that  are 
less  than  the  exbosure  limits  for  the 
substance(s)."  || 

In  light  of  this 'evidence,  OSHA  has 
reconsidered  the  conditions  imder 
which  air-purifying  respirators  may  be 
used.  The  final  standard  requires  the 
use  of  ESLIs  wlWe  they  are  available 
and  appropriate  For  the  employer's 
workplace,  wheuier  or  not  warning 
properties  exist  ior  a  contaminant.  If 
there  is  no  ESLi  Available,  the  employer 
is  required  to  d^Velop  a  cartridge/ 
canister  change  ISchedule  based  on 
available  information  and  data  that 
describe  the  sery^ce  life  of  the  sorbent 
elements  against  the  contaminant 
present  in  the  employer's  workplace 
and  that  will  ensure  that  sorbent 
elements  are  replaced  before  they  are 
exhausted.  Reli^ce  on  odor  thresholds 
and  other  wamihg  properties  is  no 
longer  explicitly  permitted  in  the  final 
rule  as  the  sole  ^isis  for  determining 
that  an  air-purifykng  respirator  will 
afford  adequate  protection  against 
exposiue  to  gas  B^d  vapor 
contaminants.    M 

To  date,  only  Hve  contaminant- 
specific  ESLIs  h&ve  been  granted  the 
NIOSH  approval  necessary  to  allow 
them  to  be  used.  To  the  extent  that 


NIOSH  certified 


indicators  are  av  dilable.  OSHA  finds 


end-of-service  life 


that  there  are  considerable  benefits  to 
their  use.  As  a  representative  of  the 
Mine  Safety  Appliances  Company 
(MSA)  testified  (Tr.  821),  "ESLIs  •  *  * 
simplify  administration  of  the  respirator 
program.  The  idea  of  trying  to 
adininister  control  on  the  diange  out 
schedule  for  these  cartridges  leads  to 
human  error  or  could  lead  to  human 
ertor.  Where  the  end-of-service-life 
indicator  is  a  more  active  indicator  for 
the  actual  respirator  user  that  his 
cartridge  needs  replacement,  it  takes  the 
guesswork  out  of  the  respirator  program 
and  change  out  schedule." 

NIOSH  nas  established  rigorous 
testing  criteria  for  end-of-service  Ufis 
indicators.  An  applicant  must  supply 
NIOSH  with  data  "demonstrating  that 
the  ESLI  is  a  reliable  indicator  of 
sorbent  depletion  (equal  to  or  less  than 
90%  of  service  life).  These  shall  include 
a  flow-temperature  study  at  low  and 
high  temperatures,  humidities,  and 
contaminant  concentrations  which  are 
representative  of  actual  workplace 
conditions  where  a  given  respirator  will 
be  used  *  *  *.  Additional  data 
concerning  desorption  of  impregnating 
agents  used  in  the  indicator,  on  the 
effects  of  industrial  interferences 
commonly  foimd,  on  reaction  products, 
and  which  predict  the  storage  life  of  the 
indicator"  are  also  required  (NIOSH 
1987.  Ex.  9  at  45-46).  Other  criteria 
cover  the  durability  of  an  ESLI,  and 
whether  it  interferes  with  respirator 
performance  or  otherwise  constitutes  a 
health  or  safety  hazard  to  the  wearer. 

OSHA  finds  that  these  rigorous  testing 
requirements  vnll  ensure  that  employers 
who  can  rely  on  ESLIs  can  be  confident 
that  their  employees  are  adequately 
protected  while  using  air-purifying 
respirators  against  gas  and  vapor 
contaminants,  and  is  therefore  requiring 
their  use  in  the  final  rule.  One 
commenter  pointed  out  that  the  use  of 
cartridges  with  moisture-dependent 
end-of-service  fife  indicators  will  allow 
dangerously  high  exposiues  in  dry 
atmospheres  (Ex.  54-455).  However,  the 
final  rule  requires  the  use  of  cartridges 
and  canisters  equipped  with  an  ESU 
only  if  its  use  is  appropriate  for  the 
conditions  of  the  employer's  workplace. 
Thus,  employers  would  not  be  required 
to  rely  on  an  ESLI  if  the  employer  could 
demonstrate  that  its  use  presents  a 
hazard  to  employees. 

There  was  much  agreement  in  the 
record  that  it  would  not  be  possible  or 
feasible  to  require  replacement  of 
cartridges  and  canisters  before  80 
percent  of  the  useful  service  life  of  the 
sorbent  element  had  expired,  primarily 
due  to  the  lack  of  data  available  to 
employers  to  make  this  determination 
(Exs.  54-6,  54-48.  54-165.  54-178.  54- 


181,  54-226.  54-231,  54-289,  54-374). 
To  implement  this  requirement  as  it  was 
proposed,  the  employer  would  need 
quantitative  information  that  describes 
how  long  a  cartridge  or  canister  would 
last  when  challenged  with  a  specific 
concentration  of  a  gas  or  vapor.  Such 
studies  are  called  "breakthrough 
studies"  and  require  the  use  of  elaborate 
instrumentation  and  rigid  test  protocols. 
Several  published  brea^hrougn  studies 
of  a  few  dozen  commonly  used 
industrial  chemicals  are  available  in  the 
literature  (See,  for  example,  Exs.  21-5, 
21-7.  21-8.  21-10.  38-13.  38-14,  38- 
15).  OSHA  recently  used  breakthrough 
data  to  develop  a  general  cartridge  and 
canister  change  schedule  for  air- 
ptuifying  respirators  used  against  1,3- 
butadiene  (61  FR  56817).  Under  Section 
5  of  the  Toxic  Substances  Control  Act 
(TSCA).  EPA's  OfBce  of  Pollution 
Prevention  and  Toxics  (OPPT)  requires 
manufacttuers  and  importers  of  new 
chemicals  to  conduct  breakthrough 
studies  and  develop  cartridge/canister 
change  schedules  based  on  this  service 
life  testing. 

As  described  above,  however, 
comments  to  the  record  indicate  that 
breakthrough  test  data  are  not  likely  to 
be  available  for  many  hazardous  gases 
or  vapors  encountered  in  American 
workplaces.  For  example,  one 
commenter  agreed  that,  although  there 
is  a  need  to  protect  employees  against 
contaminant  breakthrough,  it  disagreed 
with  relying  on  employer-devised 
schedules  because  there  has  not  been 
enough  breakthrough  testing  (Laidlaw 
Environmental  Services,  Ex.  54-178). 
The  American  Electric  Power  Service 
Corporation  asked  OSHA  to  provide 
needed  guidance  on  how  to  assess  the 
useful  life  of  gas  and  vapor  cartridges 
imder  widely  varying  conditions  (Ex. 
54-181). 

The  record  shows  clearly  that 
respirator  manufacturers,  chemical 
manufacturers,  and  even  NIOSH  must 
provide  more  information  about  how 
long  respirator  cartridges  and  canisters 
can  be  expected  to  provide  protection 
for  employees,  as  well  as  achlitional 
tools  to  assess  whether  the  cartridges  are 
still  functioning.  NIOSH's  certification 
process  does  not  require  respirator 
manufacturers  to  provide  information 
on  the  maximum  or  expected  life  span 
for  gas  and  vapor  cartridges.  Nor  do 
chemical  manufacturers  written 
sp>ecifications  routinely  include  this 
information.  The  certification  process 
tests  only  for  minimum  service  life, 
which  for  most  cartridges  is  25  to  50 
minutes,  and  for  most  canisters  is  12 
minutes  (42  CFR  part  84,  Tables  6, 11). 
Also,  as  stated  by  Cohen  and  Garrison 
of  the  University  of  Michigan  (Ex.  64- 
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207,  at  486),  "(c)urrent  certification  by 
NIOSH  involves  testing  respirator 
cartridges  containing  activated  carbon 
against  carbon  tetrachloride  in  the 
presence  of  water  vapor.  Testing 
cartridges  with  carbon  tetrachloride 
cannot  predict  how  other  organic  vapors 
will  be  adsorbed." 

Alternatives  to  OSHA's  proposal  that 
were  suggested  by  rulemaking 
participants  included  adopting  the 
ANSI  requirement-to  develop  and 
implement  a  cartridge  change  schedule 
based  on  cartridge  service  data  (which 
would  require  the  use  of  breakthrough 
test  data)  and  information  on  expected 
exposure  and  respirator  use  patterns 
(Ex.  54-273),  or  following 
manufacturers'  recommendations  for 
cartridge  and  canister  use  (Ex.  54-6). 
Therefore,  in  the  final  rule.  OSHA  is  not 
retaining  the  proposed  requirement  for 
employers  to  ensure  that  chemical 
cartridges  and  canisters  be  replaced 
before  80  percent  of  their  useful  life. 
Instead,  OSHA  is  requiring  that 
employers  develop  cartridge/canister 
change  schedules  based  on  available 
data  or  information  that  can  be  relied 
upon  to  ensure  that  cartridges  and 
canisters  are  changed  before  the  end  of 
their  useful  service  life.  Such 
information  may  include  either 
information  based  on  breakthrough  test 
data  or  reliable  use  recommendations 
from  the  employer's  respirator  and/or 
chemical  suppliers. 

Unlike  the  proposal,  the  requirement 
in  the  final  rule  would  not  require  the 
employer  to  search  for  and  analyze 
breakthrough  test  data,  but  instead 
permits  the  employer  to  obtain 
information  from  other  sources  who 
have  the  expertise  and  knowledge  to  be 
able  to  assist  the  employer  to  develop 
change  schedules.  OSHA  has  revised 
the  final  rule  from  the  proposal  in  this  ' 
manner  to  recognize  that  there  may  be 
instances  in  which  specific 
breakthi-ough  test  data  are  not  available 
for  a  particular  contaminant,  but 
manufacturers  and  suppliers  may 
nevertheless  still  be  able  to  provide 
guidance  to  an  employer  to  develop  an 
adequate  change  schedule.  If  the 
employer  is  unable  to  obtain  such  data, 
information,  or  recommendations  to 
support  the  use  of  air-purifying 
respirators  against  the  gases  or  vapors 
encountered  in  the  employer's 
workplace,  the  final  rule  requires  the 
employer  to  rely  on  atmosphere- 
supplied  respirators  because  the 
employer  can  have  no  assurance  that 
air-purifying  respirators  will  provide 
adequate  protection. 

Ideally,  change  schedules  should  be 
based  on  tests  of  cartridge/canister 
breakthrough  that  were  conducted 


under  worst-case  conditions  of 
contaminant  concentration,  himiidity, 
temperature  and  air  flow  rate  through 
the  filter  element.  One  such  protocol  is 
described  in  the  EPA  Interim 
Recommendations  for  Determining 
Organic  Vapor  Cartridge  Service  Life  for 
NIOSH  Approved  Respirators  (dated 
May  1, 1991),  as  revised  in  May  1994. 
This  protocol  requires  breakthrough   . 
testing  at  three  different  concentrations 
at  80  and  20  percent  relative  humidity. 
Additional  testing  is  required  if  it  is 
determined  that  the  substance  may  be 
used  in  workplaces  where  there  are 
elevated  temperatures,  or  where 
breakthrough  is  evident  at  lower 
humidity.  The  protocol  also  requires 
manufacturers  to  develop  change 
schedules  that  incorporate  a  safety 
factor  of  60  percent  of  the  measured 
service  life. 

OSHA  emphasizes  that  a  conservative 
approach  is  recommended  when 
evaluating  service  life  testing  data. 
Temperature,  humidity,  air  flow 
through  the  filter,  the  work  rate,  and  the 
presence  of  other  potential  interfering 
chemicals  in  the  workplace  all  can  have 
a  serious  effect  on  the  service  life  of  an 
air-purifying  cartridge  or  canister.  High 
temperature  and  humidity  directly 
impact  the  performance  of  the  activated 
carbon  in  air-purifying  filters.  OSHA 
believes  that,  in  establishing  a  schedule 
for  filter  replacement,  it  is  important  to 
base  the  schedule  on  worst-case 
conditions  found  in  the  workplace, 
since  this  will  provide  the  greatest 
margin  for  safety  in  using  air-purifying 
respirators  with  gases  and  vapors.  Thus, 
to  the  extent  that  change  schedules  are 
based  on  test  data  that  were  not 
obtained  under  similar  worst-case 
conditions,  OSHA  recommends  that 
employers  provide  an  additional  margin 
of  safety  to  ensure  that  breakthrough  is 
not  likely  to  occur  during  respirator  use. 
OSHA  encourages  respirator  and 
chemical  manufacturers  to  perform  their 
own  tests  to  provide  appropriate 
breakthrough  test  data  to  employers, 
particularly  to  small  companies  with 
limited  resources,  for  those  situations 
where  the  data  are  not  already  publicly 
available. 

If  breakthrough  data  are  not  available, 
the  employer  may  seek  other 
information  on  which  to  base  a  reliable 
cartridge/canister  change  schedule. 
OSHA  believes  that  the  most  readily 
available  alternative  is  for  employers  to 
rely  on  recommendations  of  their 
respirator  and/or  chemical  suppliers.  To 
be  reliable,  such  recommendations 
should  consider  workplace-specific 
factors  that  are  likely  to  affect  cartridge/ 
canister  service  life,  such  as 
concentrations  of  contaminants  in  the 


workplace  air,  patterns  of  respirator  use 
(i.e.,  whether  use  is  intermittent  or 
continuous  throughout  the  shift),  and 
environmental  factors  including 
temperature  and  humidity.  Sudb 
recommendations  must  be  viewed  by 
the  employer  in  light  of  the  employer's 
own  past  experience  with  respirator  use. 
For  example,  reports  by  employees  that 
they  can  detect  the  odor  of  vapors  while 
respirators  are  being  used  suggest  that 
cartridges  or  canisters  should  be 
changed  more  frequently. 

Another  potential  approach  involves 
the  use  of  mathematical  models  that 
have  been  developed  to  describe  the 
physical  and  cliemical  interactions 
between  the  contaminant  and  sorbent  - 
material.  Theoretical  modeUng  has  been 
conducted  to  determine  the  effect  of 
contaminant  concentration  on 
breakthrough  time  and  other  similab 
relationships.  It  is  generally  agreed, 
however,  that  the  relationships  between 
contaminant  concentrations,  exposure 
durations,  breathing  rates,  and 
breakthrough  times  are  complex  and 
heavily  dependent  upon  assumptions 
concerning  several  factors,  including 
environmental  conditions  (See 
references  1-8  in  Ex.  64-331).  As  a 
result,  predictive  models  are  probably 
not  likely  to  present  an  acceptable 
alternative  for  most  employers,  and 
their  use  would  require  that  a 
considerable  margin  of  safety  be 
incorporated  into  any  change  schedule 
developed  from  such  estimation 
techniques. 

Research  is  also  underway  to  develop 
a  field  method  for  evaluating  the  service 
lives  of  organic  vapor  cartridges  using  a 
small  carbon-filled  tube  to  sample  air 
from  the  work  environment.  The 
principal  investigator  for  this  research 
stated  in  1991  that  "(a)  field  evaluation 
of  the  method  is  currently  imderway.  It 
is  expected  to  be  the  final  step  in 
evaluating  and  validating  the  method 
for  predicting  the  service  lives  of 
organic  vapor  respirator  caij^idges  in 
workplace  environments'  (Ex.  64-208  at 
42).  Although  OSHA  cannot  at  this  time 
evaluate  the  utility  of  this  me^thod 
because  results  of  the  field  testing  of 
this  device  have  not  been  reported,  the 
development  of  such  tools  to  assist 
employers  to  better  estimate  cartridge/ 
canister  service  times  is  encouraged, 
and  their  use  would  be  permitted  under 
the  standard  providing  that  the 
reliability  of  such  a  method  had  been 
appropriately  demonstrated. 

Representatives  of  CMA  testified  in 
favor  of  requiring  the  employer  to 
provide  some  written  documentation  for 
determining  service  life  or  a  change  out 
schedule  (Tr.  1736-1737).  OSHA  agrees 
that  if  is  important  for  the  employer  to 
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dociunent  the  faj^is  for  estabUshing  the 
change  schedulla  and  has  included  in 
paragraph  (d)(3|(iii)(B)(2)  a  reqvtirement 
for  the  employe!*  to  do  so  as  part  of  his 
or  her  written  respiratory  protection 
program.  The  written  respirator  program 
is  the  proper  place  for  employers  to 
document  chan0B  schedules,  since  the 
written  progranliis  the  place  where 
employers  give  Specific  directions  on 
workplace-relatm  operations  and 
procedures  for  ^eir  employees  to 
follow.  The  wrinen  program  also 
documents  the  e^qposure  measurements 
or  reasonable  estimates  that  were  made, 
which  form  the  basis  of  the  calculations 
used  to  make  the  filter  change 
schedules.  Developing  a  filter  change 
schedule  involv^  a  number  of 
decisions.  The  tinployer  must  evaluate 
the  hazardous  epcposure  level,  the 
performance  capacity  of  the  filters  being 
used,  and  the  dxintion  of  employee  use 
of  the  respiratoif  .iwhich  impact  on  the 
service  life  calculations.  OSHA  believes 
that  including  the  basis  for  the  diange 
schedule  in  the  written  program  will 
cause  employers  to  better  evaluate  the 
quality  and  reli$biUty  of  the  underlying 
information,  andl  will  prompt  the 
employer  to  pbtajin  additional 
information,-  ask  |additional  questions  of 
their  suppliers,  at  seek  competent 
professional  he^  to  develop  a  change 
il  ensure  adequate 
idges  and  canisters 
^er's  workplace, 
in  paragraph 
>art  of  the  required 
Ion,  the  employer 
^ical  properties  of  the 
lant  and.  in  the 
I'the  particle  size  for 
>  affecting  respirator 
selection  (59  FRj  &8900).  ANSI 
recommended  in[its  1992  standard 
particle  size/filtw  selection  criteria  as 
follows:  if  the  c^htaminant  is  an  aerosol, 
with  an  unknown  particle  size  or  a  size 
less  than  2  tun,  iise  a  hi^  efficiency 
filter;  if  the  contaminant  is  a  fume,  use 
a  filter  approved  for  fumes  or  a  high 
efficiency  filter;  and  if  the  contaminant 
is  an  aerosol,  wit|i  a  particle  size  greater 
than  2  ^an,  use  aity  filter  type  (ANSI 
Z88.2-i992,  clatise  7.2.2.2.J,  k,  and  1). 

NIOSH  agreed  jmth  ANSI's 
recommendatioos  insofar  as  particulate 
filtering  respirators  certified  imder 
former  30  CFR  M  are  concerned.    ■ 
However,  NIOS^  expressed  particular 
concern  about  very  small  particles: 
"Laboratory  research  beginning  in  the 
early  1970s,  and  pontinuing  into  the 
1990s,  demonstrated  that  some,  but  not 
all,  members  of  the  Dust  Mist  (DM)  and 
Dust  Fume  MistljDFM)  fiUer  classes 
allow  significant  penetration  of 
submicron-sizec  larticles.  Additionally 
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submicron  particulates  present  special 
medical  concerns  because  they  can 
diffuse  throughout  the  respiratory 
system*  *  *"  In  NIOSH's  new  42  CFR 
part  84,  classes  of  particulate  filters  now 
certified  as  filter  series  N,  R,  and  P  may 
be  used  against  any  size  particulate  in 
the  workplace  (Ex.  54-437). 

Based  on  this  evidence,  OSHA  has 
determined  that  where  employees  are 
exposed  to  submicron  particles  of  a 
respiratory  hazard,  OSHA  will  enforce 
paragraph  (d)(3)(iv)  as  limiting  the  use 
of  DM  and  DFM  filters  certified  under 
former  30  CFR  11  to  employers  who  can 
demonstrate  that  exposure  in  their 
workplace  is  limited  to  particulates  that 
have  a  mass  median  aerodynamic 
diameter  of  2  (im  or  larger.  OSHA  notes 
that  employers  have  alternative  choices 
to  using  HEPA  filters  where  the  sizes  of 
particles  are  imknown  or  are  less  than 
2  (un.  The  new  filter  media  certified  by 
NIOSH  under  new  42  CFR  part  84  as 
series  N.  R  and  P,  may  be  used  for  any 
size  particulate;  however,  where  another 
OSHA  standard  requires  the  use  of 
HEPA-filtered  respirators,  the  employer 
may  only  use  HEPA  fihers  defined 
under  30  CFR  11  or  NlOO,  RlOO,  or  PlOO 
filters  defined  imder  42  CFR  part  84. 

Paragraph  (e)— Medical  Evaluation 

Medical  evaluation  to  determine 
whether  an  employee  is  able  to  use  a 
given-respirator  is  an  important  element 
of  an  effective  respiratory  protection 
program  and  is  necessary  to  prevent 
injuries,  illnesses,  and  even,  in  rare 
cases,  death  from  the  physiological 
biutien  imposed  by  respirator  use.  The 
previous  standard  stated,  at  29  CFR 
1910.134(b)(10),  that  employees  should 
not  be  assigned  to  tasks  requiring  the 
use  of  respirators  unless  it  has  been 
determined  that  they  are  physically  able 
to  perform  the  work  while  using  the 
respiratory  equipment.  That  standard 
also  provided  that  "the  local  physician 
shall  determine  what  health  and 
physical  conditions  are  pertinent,"  but 
listed  no  specific  medical  or  workplace 
conditions  to  consider  when  making 
such  a  determination.  The  previous 
standard  also  stated  that  regular  reviews 
of  the  medical  status  of  respirator  users 
should  be  undertaken,  and  suggested 
that  a  once  yearly  evaluation  would  be 
appropriate.  Employers  are  thus  aware 
of  the  need  for  medical  evaluations  of 
respirator  users  emd  have  been 
conducting  such  evaluations  as  part  of 
their  respiratory  protection  programs  for 
years. 

OSHA  believes  that,  to  ensure 
employee  protection,  medical 
evaluations  for  respirator  use  must  be 
conducted  before  initial  respirator  use, 
and  that  such  evaluations  must  consist 


of  effective  procedures  and  methods. 
Accordingly,  the  final  standard's 
medical  evaluation  requirements  for 
respirator  use  identify  who  is  to  be 
evaluated,  and  address  the  frequency 
and  content  of  these  evaluations.  It 
authorizes  licensed  health  care 
professionals,  both  physicians  and 
nonphysidans,  to  evaluate  employees 
for  respirator  use  to  the  extent 
authorized  by  the  scope  of  their  state 
hcensure,  and  to  conduct  follow-up 
medical  evaluations  based  on  specific 
indicators  of  need. 

In  the  proposal,  OSHA  described 
three  alternative  approaches  to  medical 
evaluation  for  respirator  users.  The  first 
proposed  alternative  in  the  regulatory 
text  would  have  required  employers 
annually  to  obtain  a  physician's  written 
opinion  for  every  employee  using  a 
respirator  for  more  than  five  hours  in 
any  work  week.  The  physician's  opinion 
was  to  inform  the  employer  whether  or 
not  a  medical  examination  of  the 
employee  was  necessary  and,  if  so,  was 
to  specify  the  content  of  the  medical 
examination. 

The  second  proposed  alternative 
required  a  mandatory  medical  history 
and  examination,  using  questions  and 
procedures  similar  to  those  contained  in 
the  ANSI  standard  on  physical 
qualifications  for  respirator  use,  ANSI 
Z88.6-1984  (Ex.  38-4).  This  ahemative 
would  have  appUed  only  to  employees 
using  a  respirator  for  more  than  five 
hours  during  any  work  week.  Medical 
evaluation  was  to  be  performed 
annually  and  whenever  an  employee 
experienced  breathing  difficulty  while 
being  fitted  for,  or  using,  a  respirator. 
The  medical  evaluation  was  to  be 
conducted  by  a  physician  or  a  health 
care  professional  supervised  by  a 
physician,  who,  in  arriving  at  a  decision 
regarding  the  employee's  medical  abiUty 
for  respirator  use,  was  to  consider  a 
niunber  of  respirator  and  workplace 
conditions  (e.g.,  type  of  respirator  used, 
duration  and  frequency  of  respirator 
use,  substances  to  which  the  employee 
is  exposed,  work  effort  and  type  of 
work,  need  for  protective  clothing,  and 
special  environmental  conditions  (e.g., 
heat,  confined  spaces))  that  could  afiiact 
the  health  and  safety  of  respirator  users. 
The  resulting  medical  opinion,  which 
was  to  be  written  by  a  ph)rsician,  was 
to  recommend  any  medical  limitation 
on  respirator  use,  and  was  to  be 
provided  to  both  the  employer  and 
employee.  This  proposed  alternative 
contained  an  exemption  for  employees 
who  had  received  a  comparable  medical 
history  and  examination  within  the 
previous  year  for  the  same  respirator 
and  conditions  of  respirator  use.  OSHA 
proposed  a  nonmandatory  Appendix  C 


1208  Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


with  this  alternative  that  specified  the 
elements  of  the  medical  evaluation. 

The  third  proposed  alternative  would 
have  required  that  a  medical 
questionnaire  be  administered  to  every 
respirator  user,  regardless  of  the 
diuvtion  of  respirator  use.  The  medical 
questionnaires  could  be  administered  by 
health  professionals  or  other  personnel 
who  had  been  trained  in  medical 
administration  by  a  physician.  If  the 
answers  to  the  medical  questionnaire 
showed  that  a  medical  examination  was 
needed,  the  employee  had  to  be 
provided  such  an  examinadon  (see  59 
FR  58911).  Medical  examinations  were 
to  be  mandatory  for  employees  who 
would  be  required  to  use  SCBAs  when 
assigned  to  emergency  or  rescue 
operations.  Medical  examinations  were 
to  be  conducted  by  physicians  or 
physician-supervised  health  care 
professionals.  The  medical  opinion  was 
to  be  written  by  a  physician:  consider 
the  same  respirator  and  workplace 
conditions  specified  for  the  second 
alternative;  specify  any  medical 
limitations  on  respirator  use:  and  be 
provided  to  both  the  employer  and 
employee. 

In  addition  to  proposing  three 
medical  evaluation  alternatives,  the 
proposal  requested  comments  on 
medical  removal  protection,  including 
the  need  to  provide  alternative 
respirators  or  job  assignments  to 
employees  found  to  be  medically  unable 
to  use  the  required  respirator. 

Overview  of  the  Final  Rule's  Provisions 

The  provisions  of  paragraph  (e)  in  the 
final  Respiratory  Protection  standard  are 
based  on  an  extensive  review  of  the 
comments  received  on  the  proposal, 
especially  comments  regarding  the  three 
proposed  medical  evaluation 
alternatives.  Final  paragraph  (e)(1) 
specifies  that  every  employee  must  be 
medically  evaluated  prior  to  fit  testing 
and  initial  use  of  a  respirator.  Paragraph 
(e)(2)  states  that  employers  must  select 
a  physician  or  other  licensed  health  care 
professional  (PLHCP)  to  conduct  the 
medical  evaluation,  which  must  consist 
either  of  the  administration  of  a  medical 
questionnaire  or  an  initial  medical 
examination.  Mandatory  Appendix  C 
contains  the  medical  questionnaire  to  be 
administered  to  employees  if  the 
medical  questionnaire  approach  is 
taken. 

Paragraph  (e)(3)  requires  the  employer 
to  provide  a  follow-up  medical 
examination  to  an  employee  who 
answers  "yes"  to  any  question  among 
questions  1  through  8  in  Section  2,  Part 
A  of  the  medical  questionnai^  in 
Appendix  C.  The  follow-up  medical 
examination  is  to  consist  of  any  tests. 


consuhations,  or  diagnostic  procedures 
that  the  PLHCP  deems  necessary. 

Paragraph  (e)(4)  specifies  that  the 
medical  questionnaire  and  examinations 
shall  be  administered  confidentially  and 
at  a  time  and  place,  during  working 
hours,  that  is  convenient  to  the 
employee,  and  that  the  employee 
understands  the  content  of  the 
questionnaire. 

Paragraph  (e)(5)  requires  the  employer 
to  provide  the  PLHCP  with  specific 
information  needed  to  make  an 
informed  decision  about  whether  the 
employee  is  able  to  use  a  respirator.  The 
information  includes  descriptions  of  the 
respirator  to  be  used  and  workplace 
conditions  that  may  impose 
physiological  burdens  on  respirator 
users,  or  that  may  interact  with  an 
existing  medical  condition  to  increase 
the  risk  that  respirator  use  will 
adversely  affect  the  employee's  health. 

Final  paragraph  (e)(6j  requires  the 
employer  to  obtain  a  written 
recommendation  from  the  PLHCP  on 
whether  or  not  the  employee  is 
medically  able  to  use  a  respirator.  The 
recommendation  must  identify  any 
limitations  on  the  employee's  use  of  the 
respirator,  as  well  as  the  need  for 
follow-up  medical  evaluations  to  assist 
the  PLHCP  in  determining  the  effiects  of 
respirator  use  on  the  employee's  health. 
The  employee  must  receive  a  copy  of 
the  PLHCP's  written  recommendation. 
The  last  provision  of  paragraph  (e)(6) 
requires  that  a  powered  air-purifying 
respirator  (PAPR)  be  provided  to  an 
employee  when  information  from  the 
medical  evaluation  shows  that  the 
employee  can  use  a  PAPR  but  not  a 
negative  pressure  respirator.  If  the 
PLHCP  determines  at  a  subsequent  time 
that  the  employee  is  able  to  use  a 
negative  pressure  respirator,  the 
employer  is  no  longer  required  to 
provide  a  PAPR  to  that  employee. 

Paragraph  (e)(7)  specifies 
circumstances  that  require  the  employer 
to  provide  additional  medical 
evaluations  to  respirator  users.  Medical 
reevaluations  must  be  provided  under 
the  following  conditions:  when  the 
employee  reports  signs  or  symptoms 
that  are  relevant  to  the  employee's 
ability  to  use  a  respirator:  when  a 
PLHCP,  supervisor,  or  respirator 
program  administrator  informs  the 
employer  that  an  employee  needs  to  be 
reevaluated:  when  information  from  the 
respirator  program,  including 
observations  made  during  fit  testing  or 
program  evaluation,  indicates  a  need  for 
employee  reevaluation:  or  if  a  change  in 
workplace  conditions  occiu^  that  may 
result  in  a  substantial  increase  in  the 
physiological  burden  that  respirator  use 
places  on  the  employee.  The  following 


paragraphs  describe  the  comments 
received  in  connection  with  each 
medical  evaluation  requirement,  and 
discuss  OSHA's  reasons  for  including 
each  requirement  in  the  final  rule. 

Introduction 

OSHA  is  including  an  introduction  to 
the  regulatory  text  that  provides  a  brief 
rationale  for  requiring  employers  to 
implement  a  medical  evaluation 
program  as  part  of  their  overall 
respiratory  protection  program.  The 
introduction  is  provided  for 
informational  purposes,  and  does  not 
im{>ose  regulatory  obligations  on 
employers. 

The  purpose  of  a  medical  evaluation 
program  is  to  ensure  that  any  employee 
required  to  use  a  respirator  can  tolerate 
the  physiological  burden  associated 
with  such  use,  including  the  burden 
imposed  by  the  respirator  itself  (e.g.,  its 
weight  and  breathing  resistance  during 
both  normal  operation  and  under 
conditions  of  filter,  canister,  or  cartridge 
overload);  musculoskeletal  stress  (e.g., 
when  the  respirator  to  be  worn  is  an 
SCBA);  hmitations  on  auditory,  visual, 
and  odor  sensations;  and  isolation  from 
the  workplace  envirorunent  (Exs.  113, 
22-1,  64-427).  Certain  job  and 
workplace  conditions  in,which  a 
respirator  is  used  can  also  impose  a 
physiological  load  on  the  user;  factors  to 
be  considered  include  the  duration  and 
frequency  of  respirator  use,  the  level  of 
physical  work  effort,  the  use  of 
protective  clothing,  and  the  presence  of 
temperature  extremes  or  high  humidity. 
Job-  and  workplace-related  stressors 
may  interact  with  respirator 
characteristics  to  increase  the 
physiological  stress  experienced  by 
employees  (Exs.  113,  64-363).  For 
example,  being  required  to  wear 
protective  clothing  while  performing 
work  that  imposes  a  heavy  workload 
can  be  highly  stressful. 

Specific  medical  conditions  can 
compromise  an  employee's  ability  to 
tolerate  the  physiological  burdens 
imposed  by  respirator  use,  thereby 
placing  the  employee  at  increased  risk 
of  illness,  injury,  and  even  death  (Exs. 
64-363,  64-427).  These  medicaU 
conditions  include  cardiovascular  and 
respiratory  diseases  (e.g.,  a  history  of 
hi^  blood  pressure,  angina,  heart 
attack,  cardiac  arrhythmias,  stroke, 
asthma,  chronic  bronchitis, 
emphysema),  reduced  pulmonary 
function  caused  by  other  factors  (e.g., 
smoking  or  prior  exposure  to  respiratory 
hazards),  neurological  or 
musculoskeletal  disorders  (e.g.,  ringing 
in  the  ears,  epilepsy,  lower  back  pain), 
and  impaired  sensory  function  (e.g.,  a 
perforated  ear  drum,  reduced  olfactory 
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function).  Psycliological  conditions, 
such  as  claustrophobia,  can  also  impair 
the  effective  use  of  respirators  by 
employees  and  may  also  cause, 
independent  of  jphysiological  burdens, 
significant  elevations  in  heart  rate, 
blood  pressure,  and  respiratory  rate  that 
can  jeopardize  the  health  of  employees 
who  are  at  high  risk  for 
cardiopulmontUy  disease  (Ex.  22-14). 
One  commentai'  (Ex.  54-429) 
emphasized  the  importance  of 
evaluating  claustrophobia  and  severe 
anxiety,  noting  that  these  conditions  are 
often  detected  diuring  respirator 
training. 

The  introdudtton  states  that  the 
medical  evaluation  requirements  in 
paragraph  (e)  oLthe  final  rule  are 
minimal  requirements  that  OSHA 
believes  are  ne^isssary  to  protect  the 
health  of  respiiator  users. 

Paragraph  (e)(iy-€eneral 

This  paragraph  requires  that 
employees  required  to  wear  a  respirator, 
or  those  voluntarily  wearing  a  negative 
pressure  air  purifying  respirator,  be 
medically  evali^ated,  and  that  a 
determination  b^  made  that  they  are 
able  to  use  the  Mspirators  selected  by 
the  employer.  A  medical  evaluation 
must  be  perfonhed  on  every  employee 
required  to  use  a  respirator,  regardless 
of  the  duration  and  frequency  of 
respirator  use.  In  addition,  as  discussed 
above  in  connection  with  paragraph 
(c)(2).  employers  must  provide  a 
medical  evalua^Dn  to  any  employee 
who  elects  to  u^  a  respirator  that  may 
place  a  physiol(>^ical  burden  on  the 
user,  e.g.,  a  negative  pressure  air- 
purifying  respiiwor.  By  medically 
evaluating  employees  prior  to  respirator 
use,  employers  will  avoid  exposing 
employees  to  the  physiological  stresses 
associated  with  ^uch  use.  Paragraph 
(e)(1)  is  similar  i^  a  provision  in  the 
American  Natiohal  Standards  Institute 
(ANSI)  consensus  standard  Z88.2-1992 
("American  National  Standard  for 
Respiratory  Protection)  that  states:  "any 
medical  conditions  [of  an  employee] 
that  would  preclude  the  use  of 
respirators  shall  be  determined." 

Commenters  (Bxs.  54-21,  54-307.  54- 
361.  54-419.  54|k20.  54-421.  54-441) 
generally  agreed  ihat  medical  evaluation 
should  precede  iutial  respirator  use. 
i.e.,  should  take  ]ilace  before  fit  testing 
and  first  time  us  e  of  the  respirator  in  die 
workplace.  For  ekample,  the 
International  Brotherhood  of  Electrical 
Workers  (Ex.  54-441)  stated,  "The 
physical  fitness  tiif  respirator  users  must 
be  known  prior  j<  i  them  donning  a 
respirator,  not  after  they  become 
injured."  Three  other  commenters  (Exs. 
54-419.  54-420,  ^4-421)  agreed. 


without  elaboration,  that  medical 
evaluations  should  be  performed  before 
respirator  use.  One  commenter  (Ex.  54- 
211  recommended  that  employees 
receive  medical  evaluations  after  fit 
testing  but  before  actual  use  so  that 
difficulties  with  respirator  use  diuing  fit 
testing  could  be  reported  to  the  PLHCP. 
and  two  other  commenters  (Exs.  54-307, 
54-361)  also  suggested  that  the  medical 
evaluation  be  conducted  prior  to  fit 
testing. 

OSHA  beUeves  that  the  initial 
medical  evaluation  must  be  conducted  * 
prior  to  fit  testing  to  identify  those 
employees  who  have  medical 
conditions  that  contraindicate  even  the 
limited  amount  of  respirator  use 
associated  with  fit  testing.  If  medical 
problems  are  observed  during  fit  testing, 
the  employee  must  be  medically 
reevaluated  (see  final  paragraph  (e)(7)). 

Final  paragraph  (e)(1)  requires  the 
medical  evaluation  of  employees  who 
use  respirators,  regardless  of  duration  of 
use.  This  final  requirement  differs  firom 
proposed  alternatives  1  and  2,  which 
would  have  exempted  from  medical 
evaluation  those  employees  who  used  a 
respirator  for  five  or  fewer  hours  during 
any  work  week.  The  overwhelming 
majority  of  commenters  stated  that  the 
exemption  should  be  eliminated 
entirely  or  be  limited  only  to  those 
employees  who  are  exposed  to  minimal 
physiological  stresses  or  workplace 
hazards.  These  comments  can  be 
grouped,  and  are  summarized,  as 
follows: 

(1)  If  the  five-hours-per-week 
threshold  were  used,  employers  would 
avoid  the  proposed  medical  evaluation 
requirement  by  rotating  employees  who 
use  respirators  into  jobs  not  requiring 
respirators  just  short  of  the  five-hour 
limit  (Exs.  54-5.  54-165.  54-178.  54- 
419); 

(2)  Employees  who  use  respirators 
frequently  for  periods  of  less  than  five 
hours  per  work  week,  or  who  use 
respirators  for  more  than  five  hours  per 
work  week  but  do  so  infrequently,  are 
still  at  risk  of  the  adverse  health  effects 
potentially  associated  with  respirator 
use  and,  therefore,  they  should  also  be 
medically  evaluated  (Exs.  54-163.  54- 
178.  54-308.  54-345); 

(3)  The  five-hour  exemption  should 
not  apply  to  respirator  use  that  is  known 
to  be  physiologically  biuxlensome  (e.g., 
use  of  SCBAs  by  emergency  responders) 
or  to  use  under  the  job  or  working 
conditions  (including  hazardous 
exposures)  that  impose  a  significant 
physiological  burden  on  employees 
(Exs.  54-5.  54-68,  54-92,  54-107,  54- 
137, 54-153, 54-158,  54-159,  54-187, 
54-194,  54-195,  54-206,  54-208, 54- 
213,  54-224,  54-247.  54-264.  54-265, 


54-275, 54-283.  54-290,  54-327,  54- 
342,  54-348,  54-363,  54-395.  54-415. 
54-427,  54-429,  54-453); 

(4)  The  five-hour  exemption  would  be 
too  difficuU  for  OSHA  to  enforce  or 
could  not  be  administered  effectively 
and  efficiently  by  employers  (Exs.  54- 
70.  54-136,  54-167,  54-196,  54-244,  54- 
250,  54-267,  54-327.  54-348.  54-443); 

(5)  The  health  of  employees  with 
preexisting  medical  problems  would  be 
endangered  because  these  problems  may 
go  undetected  until  the  five-hour  limit 
is  reached  (and.  in  some  cases,  may 
never  be  detected  if  employees  "self- 
select"  into  jobs  with  little  respirator 
use  because  of  their  medical  problems) 
(Exs.  54-92,  54-159.  54-247.  54-415. 
54-441,  54-455);  and 

(6)  The  five-hour  exemption  is  not 
appropriate  because  every  employee 
who  uses  a  respirator  should  have  a 
medical  evaluation  (Exs.  54-8,  54-46. 
54-79.  54-196,  54-202,  54-208,  54-214, 
54-218,  54-233.  54-272.  54-275.  54- 
287.  54-289.  54-295.  54-357.  54-394. 
54-420.  54-424,  54^30.  54-434,  54- 
453),  or  the  exemption  is  arbitrary,  has 
no  scientific  basis,  or  would  increase  an 
employer's  risk  of  liability  (Exs.  54-188, 
54-434). 

Several  commenters  recommended 
that  medical  evaluation  not  be  required 
for  SCBA  users  (Exs.  54-68,  54-320,  54- 
331,  54-353);  that  medical  evaluations 
for  emergency  responders  be  contingent 
on  respirator  use  exceeding  five  hours 
per  year  (Ex.  54-429);  or  that  emergency 
responders  be  exempted  from  medical 
evaluation  requirements  that  are  unique 
to  employees  who  use  airline  respirators 
or  SCBAs  (Ex.  54-420). 

Some  commenters  recommended 
adopting  the  five  hours  per  week 
exemption  (Exs.  54-14,  54-80,  54-91, 
54-182,  54-220.  54-223,  54-224,  54- 
252,  54-283.  54-319)  to  achieve  cost 
savings  and  improve  the  efficiency  of 
the  respiratory  protection  program.  Two 
commenters  (Exs.  54-177.  54-402) 
stated  that  the  five-hour  limit 
represented  the  point  at  which  the 
effects  of  job-related  physical  stress 
should  be  medically  evaluated. 
Although  generally  endorsing  the 
provision,  several  commenters  (Exs.  54- 
168,  54-206,  54-209,  54-295,  54-357. 
54-366)  found  the  phrase  "during  any 
work  week"  to  be  vague,  confusing,  or 
in  need  of  being  defined. 

Several  commenters  wanted  the  five 
hours  per  week  limit  revised  upwards. 
One  commenter  (Ex.  54-300) 
recommended  that  the  limit  be  raised  to 
10  hours  per  week,  while  another 
commenter  (Ex.  54-249)  endorsed  a 
limit  of  30  days  per  year.  A  third 
commenter  (Ex.  54-116)  stated  that  the 
limit  could  be  increased,  without 
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danger,  to  10  hours  per  week  for 
fireHghters  who  use  SCBAs,  but 
presented  no  data  to  support  this 
position,  while  three  other  commenters 
(Exs.  54-209,  54-254.  54-454)  stated 
that  a  10  or  15-hour  per  week  limit 
could  be  tolerated  without  stress  by 
most  employees  who  use  respirators. 
One  commenter  (Ex.  54—435)  believed 
that  the  exemption  should  be  broadened 
to  cover  seasonal  employees  because 
medical  evaluations  are  too  difficult  to 
administer  to  these  employees.  Another 
commenter  (Ex.  54-263)  opposed  any 
requirement  for  the  medical  evaluation 
of  employees  who  use  respirators. 

One  commenter  recommended  that 
medical  evaluations  not  be  required  for 
employees  who  use  disposable  half- 
mask  or  dust  mask  respirators, 
regardless  of  workplace  exposure 
conditions  (Ex.  54-329).  A  number  of 
commenters  suggested  eliminating 
medical  evaluations  if  employers  choose 
to  provide  respirators  to  their  employees 
(i.e.,  if  they  are  not  required  by  OSHA 
to  provide  such  respirators)  (Exs.  54-69, 
54-91,  54-265.  54-287,  54-295.  54-320, 
54-327.  54-339,  54-346.  54-421);  two 
of  these  commenters  (Exs.  54-69,  54- 
339)  expressed  the  concern  that 
employers  may  stop  offering  respirators 
to  their  employees  if  medical  evaluation 
is  required  in  these  cases. 

The  final  standard,  as  noted  above, 
provides  an  exception  from  the 
requirement  that  employees  who  use 
dust  masks  on  a  voluntary-use  basis,  as 
defined  in  paragraph  (c).  must  be 
-medically  evaluated.  OSHA  based  the 
decision  to  require  medical  evaluation 
for  all  employees  required  to  use 
respirators,  and  for  those  employees 
voluntarily  using  negative  pressure 
respirators,  on  a  number  of  scientific 
studies,  discussed  below,  which 
demonstrated  that  adverse  health  effects 
can  result,  in  some  cases,  even  from 
short  duration  use  of  respirators.  Several 
experimental  studies  in  the  record  show 
that  even  healthy  individuals  using 
what  is  generally  believed  to  be  a  "low 
risk"  respirator  for  short  periods  can 
experience  adverse  physiological  and 
psychomotor  effects.  In  one  experiment 
(Ex.  64-388).  12  individuals  using  low 
resistance,  disposable  half-mask 
respirators  under  heavy  workloads 
(using  a  treadmill  apparatus)  for  only 
five  minutes  experienced  statistically 
signiHcant  elevations  in  heart  and 
respiratory  rates,  systolic  and  diastolic 
blood  pressure,  and  body  temperatures 
compared  with  these  measures  in  the 
same  individuals  under  control  (i.e.,  no 
respirator  use)  conditions.  Some  of 
these  effects  were  observed  while  the 
study  participants  were  working  at  Ught 
and  moderate  workloads.  For  two  of 


these  individuals,  the  study's  author 
classified  blood  pressure  changes  at 
heavy  workload  levels  as  "clinically 
important."  These  results  suggest  that  in 
an  individtlal  with  cardiac 
insufBciency,  such  physiological  stress 
could  cause  fatal  arrhythmia. 

In  another  study  (Ex.  64-444),  15 
individuals  used  a  full  facepiece 
respirator  while  performing  light, 
moderate,  and  heavy  workloads  on  a 
bicycle  ergometer  for  15  minutes. 
Immediately  following  the  15  minute 
exercise  period,  the  ability  of  the 
individuals  to  maintain  their 
equilibrium  (i.e.,  postural  stability)  was 
assessed  using  a  special  platform 
designed  for  this  purpose.  Under  every 
workload  condition,  respirator  use 
resulted  in  significantly  increased  heart 
rates  and  impaired  equilibrium 
compared  to  conditions  when  the 
individuals  did  not  use  respirators. 

A  third  study  (Ex.  64-490)  involved 
12  individuals,  each  of  whom  exercised 
for  30  minutes  on  a  bicycle  ergometer  at 
a  light-to-moderate  workload  while 
using  one  of  three  types  of  respirators, 
i.e.,  disposable  half-mask,  negative 
pressure  half-mask,  and  full  facepiece 
airline  respirators.  After  taking  a  10 
minute  rest,  the  study  participants 
repeated  the  procedure  until  each 
respirator  type  had  been  tested. 
Compared  to  the  control  condition  in 
which  the  subjects  exercised  without 
respirators,  the  individuals  were  found  ■ 
to  consiune  more  oxygen  while 
exercising  with  the  negative  pressure 
half-mask  and  full  facepiece  airline 
respirators,  and  to  have  higher  systolic 
and  diastolic  blood  pressures  while 
usi^  the  full  facepiece  airline 
respirator.  Under  the  test  conditions  of 
this  study,  therefore,  negative  pressure 
half-mask  and  full  facepiece  airline 
respirators  imposed  significant 
physiological  stress  on  the  respirator 
users. 

Louhevaara  (Ex.  164.  Attachment  D). 
after  reviewing  the  available  research 
literature  on  respirator  physiology, 
concluded  that  the  major  physiological 
effects  of  negative  pressure  respirators 
and  supplied-air  respirators,  as  well  as 
SCBAs.  are  "alterations  in  breathing 
patterns,  hypoventilation,  retention  of 
carbon  dioxide,  and  [an]  increase  in  the 
work  of  breathing."  and  that  these 
effects  are  worse  under  conditions  of 
increased  filter  resistance,  poor 
respirator  maintenance,  and  heavy 
physical  work.  Sulotto  et  al.  (Ex.  164, 
Attachment  D)  found  that  negative 
pressure  respirators  resulted  in  higher 
breathing  resistances  as  physical 
workload  on  a  bicycle  ergometer 
increased,  leading  to  substantially 
reduced  breathing  frequency. 


ventilation  rate,  oxygen  uptake,  and 
carbon  dioxide  production.  ■* 

One  study  (Ex.  164,  Attachment  D, 
Beckett)  that  reviewed  the  scientific 
literature  on  the  medical  effects  of 
respirator-imposed  breathing  resistance 
among  healthy  young  men  noted  that 
"Itjhese  and  other  studies  indicate  no 
clinically  significant  impairment  of 
normal  respiratory  function  at 
submaximal  workloads  with  the  loads 
imposed  by  currently  approved, 
properly  maintained,  negative  pressure 
respiratory  protective  devices."  This 
reviewer  stated  further,  however,  that 
"[rjelatively  less  is  known  about  the  use 
of  respirators  by  those  with  abnormal 
physiology  (for  example,  obstructive  or 
restrictive  pulmonary  di^ases)  and 
about  the  use  of  respirators  whose 
resistance  characteristics  are  altered  by 
excessively  long  use,  such  that 
inspiratory  resistance  is  increased  by 
the  deposition  of  matter  within  the  filter 
or  absorptive  elements  of  the  canister." 

The  Agency  finds  that  these  studies 
demonstrate  the  potential  for  adverse 
health  effects  resulting  horn  respirator 
use,  even  for  healthy  employees  using 
respirators  designed  for  low  breathing 
resistance  and  used  for  short  durations. 
The  Agency  believes,  therefore,  that 
respirator  use  would  impose  a 
substantial  risk  of  material  impairment 
to  the  health  of  employees  who  have 
preexisting  respiratory  and 
cardiovascular  impairments.  As  the 
earlier  discussion  of  final  paragraph 
(e)(1)  indicates,  the  record  contains 
overwhelming  support  for  requiring 
medical  evaluation  of  respirator  users; 
many  employers  who  provided 
comments  to  the  record  have 
established  medical  evaluation 
programs  for  all  employees  who  use 
respirators  (see.  e.g..  comments  by 
Organization  Resources  Counselors, 
Inc.,  Ex.  54-424).  Consequently,  OSHA 
finds,  consistent  with  the  results  of 
these  studies  and  the  entire  record,  that 
the  use  of  any  respirator  requires  a  prior 
medical  evaluation  to  determine  fitness. 

Other  considerations  that  have  caused 
OSHA  to  make  this  decision  are  the 
potential  impairment  of  health  that  may 
occur  among  employees  with 
preexisting  medical  problems  if  these 
problems  are  not  detected  before 
respirator  use;  the  need  to  identify 
medical  problems  that  can  arise  even      ^ 
from  short  term  use  of  respirators  of  the 
types  known  to  impose  severe  physical 
stress  on  employees  (e.g.,  SCBAs);  and 
the  administrative  difficulties  and 
inefficiencies  that  employers  would 
experience  if  OSHA  adopted  a  provision 
that  required  medical  evaluations  only 
of  some  respirator  users,  i.e.,  those  using 
certain  tyf>es  of  respirators  or  those 
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using  them  for  la  specified  number  of 
hours  per  weeU. 

OSHA  specincally  disagrees  with 
those  commenters  who  stated  that  no 
medical  evalupltions  are  needed  for 
employees  wh(i  only  occasionally  use 
SCBAs.  SCBAJsl  create  the  highest 
cardiovascular  stress  of  any  type  of 
respirator  because  of  their  weight,  and 
they  are  often  used  in  high  physical 
stress  situatio|is,  such  as  fires  andT  other 
emergencies,  "^is  combination  of 
stressors  makes  medical  evaluation 
necessary  to  avoid  myocardial  infarction 
in  susceptible  individuals;  at  least  40 
million  people  in  the  United  States  have 
some  form  of  h^art  disease  (Levy,  in  54 
FR  2541).  i 

One  commeMter  (Ex.  54-284) 
recommended  that  the  required  medical 
evaluations  shpuld  be  discontinued 
after  an  employee  stops  using 
respirators.  OSHA  agrees  wi&  this 
recommendation,  and  has  revised  final 
paragraph  (eMi)  accordingly. 

Paragraph  (e)(ii — Medical  Evaluation 
Procedures       j 

Pamgraph  (kimn  This  final 
paragraph  requires  the  employer  to 
identify  a  physician  or  other  licensed 
health  care  pnifessional  (PLHCP)  to 
perform  medi(kl  evaluations  using  a 
niedical  questionnaire  or  medical 
examination.  Two  major  issues  were 
raised  in  the  rulemaking  record:  (1) 
What  must  be  oone  to  evaluate 
employees,  and  (2)  who  must  perform 
the  evaluation.  Proposed  paragraphs 
(e)(1)  and  (e)(3l|would  have  required 
physician  invdlVement  in  the  medical 
evaluation  process,  with  nonphysician 
health  care  professionals  permitted  to 
review  the  employee's  medical  status 
only  under  the)  Supervision  of  a  Ucensed 
physician.  Thei  final  rule  allows  the 
evaluation  to  be  performed  either  by  a 
physician  or  other  licensed  health  care 
professional  (e.g.,  nurse  practitioners, 
physician  assistants,  occupational 
health  niu^es),  provided  that  their 
license  permit!  qiem  to  perform  such 
evaluations.     ! , 

Many  comm^|iters,  representing  labor, 
management,  oiqcupational  nurses, 
nurse  practitioners,  and  physician 
assistants,  recommended  that  OSHA 
permit  the  use  qf  nonphysician  health 
care  professionials  (usually  nurse 
practitioners,  physician  assistants, 
occupational  health  nurses,  or  registered 
nurses)  to  take  inedical  histories, 
conduct  physical  examinations 


(including  pull 


and  administer  I  ind  review  employee 


responses  to  mi 
provided  that 
supervision  of  ^ 
(Exs.54-6,  54-1 


mary  function  tests). 


ical  questionnaires, 
y  do  so  under  the 
licensed  physician 
54-21,  54-134,  54-153, 


54-157,  54-171,  54-176,  54-185,  54- 
187,  54-205,  54-239,  54-240,  54-244, 
54-245,  54-251, 54-267, 54-273,  54- 
304,  54-357,  54-363,  54-381,  54-387, 
54-389,  54-396, 54-424. 54-432.  54- 
443.  54-453).  Some  commenters  stated 
that  nonphysician  health  care 
professionals  are  competent  to  conduct 
medical  assessments,  while  physician 
supervision  or  involvement  would 
guarantee  that  quality  control  was 
maintained  over  the  assessment  process 
(Exs.  54-273,  54-363,  54-381,  54-443, 
54—453).  Two  of  these  commenters  (Exs. 
54-278,  54-430)  noted  that  any  health 
care  professional  could  review  medical 
questionnaires  without  physician 
supervision,  but  that  physicians  should 
conduct  or  supervise  any  medical 
examinations  conducted  on  the  basis  of 
answers  to  the  medical-questionnaires. 

Many  other  commenters,  representing 
labor,  management,  and  physicians, 
preferred  that  only  physicians  be 
involved  in  medical  evaluation 
programs  (Exs.  54-14,  54-46,  54-70. 
54-101, 54-107, 54-150,  54-151,  54- 
165,  54-175,  54-180,  54-186,  54-189, 
54-199,  54-217,  54-219,  54-220,  54- 
249,  54-271,  54-295,  54-313,  54-352, 
54—455).  This  preference  was  usually 
based  on  the  prior  or  ciurent  practices 
of  these  commenters.  For  example,  the 
American  College  of  Occupational  and 
Environmental  Medicine  (ACOEM)  (Ex. 
54-453)  stated  that  the  health  status  of 
employees  in  a  respiratory  protection 
program  should  be  reviewed  by 
physicians  with  specific  training  and 
experience  in  occupational  medicine 
because  these  medical  specialists  have 
knowledge  of  the  physical  demands  of 
respirator  use  needed  to  make  valid 
decisions  regarding  an  employee's 
medical  ability  for  the  program.  A 
similar  recommendation  was  made  by 
the  Service  Employees  International 
Union  (Ex.  54-455). 

Some  commenters  recommended  that 
the  employee's  medical  ability  to  use  a 
respirator  be  evaluated  solely  by 
nonphysician  health  care  professionals 
(Exs.  54-16,  54-19,  54-25,  54-32,  54- 
79,  54-159,  54-184,  54-213,  54-222, 
54-226,  54-253,  54-265,  54-272,  54- 
278,  54-397).  Most  of  these  commenters 
cited  their  favorable  experiences  with 
nonphysician  health  care  professionals, 
and  pointed  to  the  cost  savings  of  using 
nonphysicians  (Exs.  54-19,  54-79,  54- 
184,  54-226,  54-253).  Several  of  these 
commenters  provided  additional 
justifications.  For  example,  one 
commenter  (Ex.  54-184)  stated  that 
"physician  assistants,  by  education, 
training,  and  state  regulation,  are  well 
qualified  and  legally  able  to  perform  all 
aspects  of  a  medical  evaluation,"  and 
argued  that  the  scope  of  practice  with 


regard  to  medical  evaluations  should 
remain  the  prerogative  of  state  licensing 
boards. 

Another  commenter  (Ex.  54-213) 
noted  that  "many  physicians  are  not 
familiar  with  occupational  health  risks 
as  they  relate  to  respiratory  exposures, 
types  of  respiratory  protection  available, 
and  work  requirements."  This 
commenter  stated  further  that  "nurse(sj 
or  other  qualified  health  care 
professional[s],  operating  within  their 
licensed  scope  of  practice,  (have) 
clinical  expertise  and  knowledge  of  the 
work  environment  and  can  best  evaluate 
the  physical  requirements  placed  on  the 
user  of  respiratory  protective 
equipment"  and  that  "(ujse  of  quaUfied 
health  care  professionals  other  than 
physicians  is  cost-beneficial  to 
employers,  particularly  (in)  small 
business  settings"  (Ex.  54-213). 

The  American  Thoracic  Society  (Ex. 
54-92),  which  recommended  the  use  of 
medical  questionnaires  rather  than 
medical  examinations,  stated  that  "there 
is  no  demonstration  that  [physician- 
based]  examinations  actually  predict 
who  will  develop  difficultieis  with 
respirator  use"  because  "[vlery  few 
physicians  have  in-depth  knowledge  of 
respiratory  protection  and  workplace 
hazards  sufficient  to  render  a  fully 
reasoned  view." 

None  of  the  commenters,  including 
those  who  used  nonphysician  health 
care  professionals  to  conduct  medical 
evaluations  as  part  of  their  respiratory 
protection  programs,  cited  any  data  or 
experience  showing  that  the  type  of 
PLJHCP  qualification  and  licensure,  or 
the  manner  in  which  PLHCPs  are 
involved  in  the  medical  evaluation 
process,  had  compromised  the  medical 
evaluation  process  or  had  resulted  in 
faulty  medical  evaluations. 

After  reviewing  the  entire  record, 
OSHA  decided  to  allow  any  PLHCP  to 
evaluate  an  employee's  medical  ability 
to  use  a  respirator,  providing  that  the 
PLHCP  is  authorized  to  do  so  by  his  or 
her  state  license,  certification,  or 
registration.  Although  OSHA  agrees  that 
physicians  with  training  and  experience 
in  occupational  medicine  are  highly 
qualified  to  conduct  medical 
evaluations  for  respirator  use,  an 
insufficient  number  (slightly  more  than 
2,000  nationally)  of  these  specialists  are 
available  for  this  purpose  (personal 
communication,  American  Board  of 
Medical  Specialties,  to  Vanessa 
Holland,  M.D.,  5/29/97).  In  addition,  in 
circumstances  where  questions  arise  as 
to  the  employee's  physical  condition 
and  capability.  OSHA  believes  that  the 
PLHCP  can  be  relied  on  to  consult  with 
an  appropriate  specialist  or  physician. 
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After  a  review  of  the  Hcensing 
provisions  of  the  50  states  and  Puerto 
Rico,  OSHA  concludes  that  state 
Hcensing  laws  often  require  some 
physician  involvement  in  conducting 
the  medical  evaluations  required  by  the 
final  standard.  For  example,  the 
majority  of  states  require  that  nurse 
practitioners  perform  their  medical 
functions  under  a  formal  written 
agreement  with  a  physician.  Only  six 
states  (i.e.,  Montana,  New  Mexico, 
North  Dakota.  Oregon,  Vermont,  and 
Washington)  and  Puerto  Rico  allow 
licensed  nurse  practitioners  to  function 
independently  of  physician  supervision. 
Even  these  jurisdictions,  however, 
require  licensed  nurse  practitioners  to 
refer  patients  to  a  physician  for  further 
evaluation  and  treatment  when  a 
medical  problem  beyond  the  nurse 
practitioner's  level  of  expertise  arises. 
OSHA  believes  that  the  states  are  best 
suited  to  judge  the  medical 
competencies  of  those  PLHCPs  who 
practice  within  their  jurisdictions,  and 
to  regulate  the  scope  of  practice  of  these 
individuals. 

To  summarize,  the  final  rule  allows 
any  PLHCP  to  administer  the  medical 
questionnaire  or  to  conduct  the  medical 
examination  if  doing  so  is  within  the 
scope  of  the  PLHCP's  license.  The  basis 
for  this  decision  includes  the  following: 

(1)  The  record  (Exs.  54-19.  54-79,  54- 
92,  54-184,  54-253)  generally  supports 
the  position  that  properly  qualified 
PLHCPs,  regardless  of  the  type  of  health 
care  specialization,  are  competent  to 
assess  the  medical  ability  of  employees 
to  use  respirators  using  accepted 
medical  questionnaires  or  medical 
examinations: 

(2)  Evidence  in  the  record  that 
employers  who  operate  respiratory 
protection  programs  have  successfully 
used  PLHCPS,  including  nonphysicians, 
to  conduct  medical  evaluations  and  to 
make  medical  ability  recommendations, 
shows  that  nonphysicians  have  done  so 
safely  and  efficaciously  (Exs.  54-213, 
54-240,  54-389); 

(3)  Providing  employers  with  ready 
access,  at  reasonable  cost,  to  the  basic 
medical  assessment  skills  required  to 
perform  at  least  the  initial  phases  of 
employee  medical  evaluation  for 
respirator  use  contributes  to  the  efficient 
and  effective  allocation  health  care 
resources:  and 

(4)  The  lack  of  record  support  for  a 
requirement  allowing  medical 
evaluations  to  be  performed  only  by 
physicians.  The  record  (Exs.  54-6.  54- 
7.  54-21,  54-134,  54-153,  54-157,  54- 
171.  54-176,  54-185, 54-187,  54-205, 
54-239,  54-240,  54-244,  54-245,  54- 
251,  54-267,  54-273,  54-304,  54-357. 
54-363.  54-381, 54-387, 54-389,  54- 


396,  54-424, 54-432, 54-443, 54-453) 
indicates  that  medical  evaluations 
performed  independently  by 
nonphysician  health  care  professionals, 
as  defined  by  this  section,  are  effective 
for  at  least  the  initial  phases  of  an 
employer's  medical  evaluation  program 
(i.e.,  evaluating  the  medical 
questionnaire  or  conducting  an  initial 
medical  examination),  and  protect 
employee  health  as  well  as  medical 
evaluations  conducted  only  by 
physicians  or  with  physician  oversight. 
Employers  are  firee,  however,  to  select 
any  PLHCP  they  wish  to  satisfy  this 
requirement,  provided  that  the  PLHCP 
is  qualified  by  license  to  do  so.  In  some 
cases,  the  medical  condition  of  the 
employee  or  the  conditions  of  respirator 
use  may  warrant  physician 
involvement,  and  OSHA  is  confident 
that  LHCPs  faced  with  such  situations 
will  seek  such  medical  advice. 

Paragraph  (e)(2)(ii).  Paragraph  (e)(2)(i) 
requires  employers  to  identify  a  PLHCP 
to  perform  the  medical  evaluations 
required  by  the  final  rule.  It  also 
specifies  that  employers  may  choose  to 
use  the  medical  questionnaire  in 
Appendix  C  to  conduct  the  initial 
medical  evaluation  or  provide  a  medical 
examination  that  obtains  the  same 
information  as  the  medical 
questionnaire.  Employers  are  hee  to 
provide  respirator  users  with  a  medical 
examination  in  lieu  of  the  medical 
questionnaire  if  they  choose  to  do  so, 
but  they  are  not  required  by  the 
standard  to  administer  a  medical 
examination  unless  the  employee  gives 
a  positive  response  to  any  question 
among  questions  1  through  8  in  Section 
2,  Part  A  of  Appendix  C  (see  paragraph 
(e)(3)). 

The  approach  taken  in  the  final  rule 
thus  resembles  the  third  alternative 
proposed  by  OSHA  in  the  NPRM: 
reliance  on  a  medical  questionnaire 
(with  medical  examination  follow-up  if 
positive  responses  are  given  to  selected 
questions  on  the  medical  questionnaire). 
Those  commenters  (Exs.  54-3,  54-14, 
54-46, 54-67, 54-107,  54-151,  54-168, 
54-175,  54-180,  54-218,  54-220,  54- 
224, 54-226, 54-227. 54-240,  54-244, 
54-264,  54-292.  54-294.  54-295.  54- 
324.  54-326.  54-327,  54-339.  54-346. 
54-352,  54-366. 54-370.  54-210. 54- 
432, 54-434, 54-443.  54-445.  54-453) 
who  preferred  the  other  alternatives 
(i.e.,  medical  history  and  medical 
examination  for  all  respirator  users,  or 
medical  exfmiination  and  written 
opinion)  supported  their  views  with  a 
variety  of  opinions. 

A  number  of  the  commenters  who 
recommended  the  medical  history  and 
examination  alternative  (Exs.  54-153. 
54-165,  54-218.  54-226.  54-227,  54- 


263, 54-264. 54-294.  54-326.  54-327, 
54-363,  54-443)  favored  this  approach 
only  in  those  cases  when  employees 
would  be  using  SCBAs,  while  others 
(Exs.  54-16.  54-220)  stated  that  medical 
questionnaires  should  be  used  only  for 
employees  who  use  dust  masks,  and 
that  other  respirator  users  should 
receive  a  medical  history  and 
examination  regardless  of  the  duration 
of  respirator  use.  Another  commenter 
(Ex.  54-101)  recommended  that  medical 
questionnaires  be  administered  to 
employees  who  use  dust  masks  for 
fewer  than  five  hours  per  week,  while 
other  employees  should  receive  a 
medical  history  and  examination.  One 
commenter  favored  medical 
questionnaires  only  for  respirator  users 
who  perform  "isolated  operations," 
while  recommending  that  respirator  use 
in  other  employment  settings  require  a 
medical  history  and/or  examination  (Ex. 
54-46).  Another  commenter  stated  that 
employees  using  respirators  under 
workplace  exposure  conditions 
exceeding  an  OSHA  PEL  should  receive 
a  medical  history  and  examination, 
while  respirator  users  exposed  to  other 
workplace  atmospheres  should  only  be 
required  to  complete  a  medical 
questionnaire  (Ex.  54-339). 

Those  commenters  (Exs.  54-7,  54-16, 
54-21. 54-25, 54-32,  54-69,  54-91.  54- 
92. 54-101. 54-134.  54-142.  54-153. 
54-154.  54-157,  54-158,  54-165,  54- 
170.  54-171.  54-172,  54-173,  54-176, 
54-187,  54-190.  54-192,  54-154.  54- 
197,  54-205,  54-206,  54-208.  54-209. 
54-213,  54-14,  54-219.  54-222,  54-223, 
54-234,  54-239.  54-241,  54-242,  54- 
245. 54-251.  54-252,  54-253.  54-254, 
54-262.  54-263,  54-265,  54-267,  54- 
269.  54-272.  54-273.  54-275.  54-278. 
54-284.  54-286.  54-289.  54-296,  54- 
304.  54-309.  54-319.  54-320.  54-325. 
54-330,  54-332,  54-334.  54-342,  54- 
350, 54-357. 54-361.  54-363.  54-381, 
54-389,  54-396,  54-401,  54-421, 54- 
424, 54-426. 54-428.  54-429.  54-430, 
54-441,  54-453.  54-455)  recommending 
medical  questionnaires  (proposed 
alternative  3)  objected  to  the  medical 
examination  and  written  opinion 
approaches  because,  in  their  view, 
medical  examinations  and  opinions  are 
difficult  to  obtain,  have  poor  predictive 
value,  and  are  expensive,  especially  for 
workplaces  that  have  high  employee 
turnover.  Regarding  costs,  the  American 
Iron  and  Steel  histitute  (Ex.  175)  stated 
that  the  medical  opinion  required  by 
alternative  1  would  cost  their  industry 
$195  per  employee,  including  $150  for 
the  medical  examination  and  opinion, 
and  $45  in  lost  work  time  for  the 
employee. 

The  record  does  not  demonstrate  that 
any  of  the  three  alternatives  were 
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superior  in  de  [krting  medical  conditions 
that  could  pot  jptially  limit  employee 
use  of  respirators.  Testimony  at  the 
hearing  by  the  United  Steel  Workers  of 
America  (USVfA)  (Tr.  1059  and 
following)  in  support  of  alternative  2 
(medical  history  and  examination) 
provided  information  on  the  ability  of 
different  medical  assessment  procedures 
to  detect  disqualifying  medical 
conditions.  Thils  information  showed 
that,  among  12$  employees.  16  were 
disqualified  foin respirator  use  because  of 
various  medical  conditions.  Medical 
histories  identiped  six  of  the  employees 
with  these  coniqitions,  while  a  medical 
examination  conducted  by  a  physician 
identified  the  t^maining  10  employees. 
The  USWA  attributed  the  reduced 
effectiveness  ojfjthe  medical  histories  in 
this  instance  td  the  lack  of  awareness 
among  employees  of  the  medical 
conditions  that  icould  potentially  limit 
such  use.         1 1 

The  United  ^ieel  Worker's  testimony 
(Tr.  1059  and  ftillowing)  also  described 
a  study  in  which  physician- 
administered  medical  examinations 
were  foimd  to  bp  about  95  percent 
accurate  and  ni^dical  questionnaires 
were  found  to  bte  60  to  70  percent 
accurate  in  identifying  specific  medical 
problems.  The  flnal  rule  is  designed  to 
overcome  this  problem  to  some  extent 
by  requiring  th^  employees  be  trained 
to  recognize  the  medical  signs  and 
symptoms  associated  with  the 
physiological  burden  imposed  by 
respirator  use;  $$e  paragraph  (k)(l)(vi). 
A  number  of  kjommenters  supported 
the  medical  questionnaire  option  on  the 
grounds  that  this  ap{)roach  is  more 
efficient  and  eff^ive.  The  United 
States  Air  Forc0|(Ex.  54-443G)  stated, 
"After  workingl^nder  the  provisions  of 
(proposed)  alternative  2  for  several  years 
and  comparing  the  Air  Force's 
occupational  health  and  cost  savings  by 
reducing  unned^ssary  medical 
evaluations  and  [fi-eeing  physician  time 
under  (proposed]  alternative  3,  the  Air 
Force  supports  Jproposed]  alternative 
3."  Similarly,  th^  CITGO  Petroleum 
Corporation  (E)|.j  54-251)  endorsed 
medical  questiqnnaires  as  more  cost- 
effective  than  medical  examinations. 
CITGO  administered  medical 
examinations  tq  b  sample  of  1634 
employees  in  19^4  to  detect  respiratory 
disorders,  a  major  medical  concern  for 
respiratory  protection  programs,  and 
identified  only  one  abnormal  case  that 
was  confirmed  ifter  referral  for  follow- 
up  medical  examination. 

An  additional  study  involving 
validation  of  medical  questionnaires 
was  described  by  Organization 
Resources  Counselors,  hic.  (ORC)  (Ex. 
54-424).  One  oflORC's  member 


companies,  a  large,  diversified 
manufacturing  organization,  recently 
reviewed  approximately  700  records  of 
employee  respirator  medical 
examinations  to  determine  the 
effectiveness  of  using  a  medical 
questionnaire  as  a  screening  tool.  This 
company  currently  gives  all  respirator 
users  a  hill  medical  examination  in 
addition  to  having  them  fill  out  a 
medical  questionnaire.  The  records 
review  revealed  that,  out  of  700 
examinations,  only  10  (less  than  2%) 
required  medical  limitations  on 
respirator  use.  These  limitations  were 
due  to  claustrophobia,  asthma,  and 
heavy  smoking.  All  of  these  limitations 
would  have  been  identified,  in  the 
company's  view,  by  a  medical 

Suestionnaire.  The  employees  identified 
irough  the  medical  questionnaire 
could  then  have  been  given  a  complete 
medical  examination.  By  using  the 
medical  questionnaire  as  a  screening 
tool,  this  company  believes  it  could 
have  eliminated  unnecessary 
examinations  for  98%  of  its  worker 
population. 

A  private  physician  and  three 
management  groups  (Exs.  54-32,  54- 
424,  55-29,  155)  submitted  medical 
questionnaires  to  the  record  and 
expressed  satisfaction  with  these 
medical  questionnaires,  in  terms  of  both 
the  medical  conditions  that  were 
detected  and  the  administrative 
efficiency  of  the  process;  these 
commenters,  however,  recommended 
that  physicians  be  involved  in 
reviewing  the  medical  questionnaires. 
Several  commenters  (Exs.  54-70.  54- 
159,  54-215)  endorsed  the  medical 
evaluation  procedures  specified  in  the 
American  National  Standard  histitute's 
(ANSI)  consensus  standard  288.6-1984, 
titled  "American  National  Standard  for 
Respiratory  Protection — Respirator 
Use — Physical  QuaHfications  for 
Personnel."  This  ANSI  standard 
recommends  that  a  medical  history 
questionnaire  be  administered  to 
employees  who  are  enrolled  in 
respiratory  protection  programs,  and 
that  a  physician  review  each  employee's 
responses  to  the  medical  questionnaire 
to  determine  if  additional  medical 
examinations  are  required. 

OSHA  concludes  that  information  in 
the  record  supports  the  use  of  medical 
questionnaires  for  detecting  medical 
conditions  that  may  disqualify 
employees  trom,  or  limit  employee 
participation  in,  respiratory  protection 
programs.  OSHA  believes  that  the  ORC 
study  (Ex.  54-424)  provides  support  for 
the  conclusion  that  medical 
questionnaires  are  an  efficient  and 
effective  means  of  screening  employees 
for  subsequent  medical  examination: 


OSHA  also  believes  that  the  training 
required  by  paragraph  (k)(l)  of  the  final 
rule,  which  requires  that  employees 
understand  the  limitations  of  respirator 
use  and  recognize  the  signs  and 
symptoms  of  medical  problems 
associated  with  respirator  use,  will 
increase  employee  awareness  and 
overcome  the  problems  that  the  USWA 
(Tr.  1059  and  following)  noted  in  its 
testimony.  A  number  of  commenters 
(Exs.  54-107,  54-151.  54-153,  54-165, 
54-190,  54-218,  54-251.  54-253.  54- 
272,  54-339,  54-361.  54-^01)  stated 
that  medical  questionnaires  had  several 
advantages  over  the  other  alternatives, 
including  simplicity  and  efficiency  of 
use,  completeness  and  accuracy  of  the 
medical  information  obtained,  and 
adaptability  (i.e.,  easily  revised  to 
accommodate  new  or  different  medical 
problems,  different  employee  groups, 
and  changing  job,  workplace,  and 
respirator  conditions).  An  additional 
advantage  of  medical  questionnaires  is 
lower  cost,  most  notably  in  terms  of 
development,  administration,  and 
analysis. 

Employers  are  free  to  use  medical 
examinations  instead  of  medical 
questionnaires,  but  are  not  required  by 
the  standard  to  do  so  (see  paragraph 
(e)(2)  of  the  final  standard).  OSHA  also 
recognizes  that  medical  examinations 
are  necessary  in  some  cases,  e.g.,  where 
the  employee's  responses  to  the  medical 
questionnaire  indicate  the  presence  of  a 
medical  condition  that  could  increase 
the  risk  of  adverse  heaUh  effects  if  a 
respirator  is  used.  Examples  of  such 
cases  are  employees  who  report  a 
history  of  smoking,  pulmonary  or 
cardiovascular  symptoms  or  problems, 
eye  irritation,  nose,  throat,  or  skin 
problems,  vision  or  hearing  problems 
(for  employees  who  use  full  facepiece 
respirators),  and  musculoskeletal 
problems  (for  employees  who  use 
SCBAs).  In  addition,  certain  workplace 
conditions  or  job  requirements,  such  as 
SCBA  use,  being  an  emergency 
responder  or  a  member  of  a  HAZMAT 
team,  working  in  an  IDLH  atmosphere, 
wearing  heavy  protective  clothing,  or 
performing  heavy  physical  work,  may 
warrant  a  medical  examination.  In  the 
future,  however,  OSHA  may,  on  a  case- 
by-case  basis,  require  medical 
examinations  to  detect  respirator-related 
conditions  in  its  substance-specific 
standards,  depending  on  the  particular 
circumstances  and  physiological  effects 
of  the  toxic  substance  being  regulated. 

The  medical  questionnaire  in 
Appendix  C  of  the  final  standard  is 
based  on  the  medical  history 
questionnaire  contained  in  ANSI  Z88.6- 
1984,  as  well  as  medical  questionnaires 
submitted  to  the  record  by  commenters 
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(Exs.  54-32,  54-424,  55-29).  The 
medical  questionnaire  is  designed  to 
identify  general  medical  conditions  that 
place  employees  who  use  respirators  at 
risk  of  serious  medical  consequences, 
and  includes  questions  addressing  these 
conditions.  These  medical  conditions 
include  seizures,  diabetes,  respiratory 
disorders  and  chronic  lung  disease,  and 
cardiovascular  problems.  As  the 
discussion  of  the  Introduction  and 
paragraphs  (e)(1)  and  (5)  in  this 
Summary  and  Explanation  demonstrate, 
these  conditions  have  been  found  to 
increase  the  risk  of  material  impairment 
among  employees  who  use  respirators. 
A  question  asking  about  fear  of  tight  or 
enclosed  spaces  was  Included  in  the 
medical  questionnaire  because 
claustrophobia  and  anxiety  associated 
with  such  spaces  were  mentioned  by  a 
commenter  as  the  most  frequent  medical 
problem  detected  during  respirator 
training  (Ex.  54—429);  additionally, 
research  submitted  to  the  record  (Ex. 
164,  Attachment  D,  Morgan)  indicates 
that  more  than  10  per  cent  of  "normal" 
young  men  experience  dizziness, 
claustrophobia,  or  anxiety  attacks  while 
exercising  during  respirator  use. 
Questions  10  through  15  of  the 
medical  questionnaire  in  Appendix  C 
must  be  answered  only  by  employees 
who  use  a  full  facepiece  respirator  or 
SCBA.  These  questions  ask  about 
hearing  and  vision  impairments,  as  well 
as  back  and  other  musculoskeletal 
problems.  Employees  who  use  full 
facepiece  respirators,  for  example,  must 
be  asked  about  eye  and  hearing 
problems  because  the  configuration  of 
these  respirators  (e.g.,  helmets,  hoods) 
can  add  to  the  limitations  associated 
with  existing  visual  and  auditory 
impairments,  resulting  in  an  elevated 
risk  of  injury  to  employees  with  such 
impairments,  as  well  as  to  other 
employees  who  may  rely  on  the 
impaired  employee  to  warn  them  of 
emergencies  (Ex.  164,  Attachment  D, 
Beckett).  The  heavy  weight  and  range- 
of-motion  limitations  of  SCBAs  may 
prevent  employees  who  have  existing 
problems  in  the  lower  back  or  upper  or 
lower  extremities  from  using  these 
respirators. 

A  physician  (Ex-  54-16)  commented 
that  an  employee's  medical  history 
should  be  considered  by  the  PLHCP  in 
making  a  recommendation  about  the 
employee's  ability  to  use  respirators. 
This  commenter  specihed  a  number  of 
prior  medical  conditions,  including 
those  involving  cardiovascular  and 
respiratory  health,  psychological 
variables,  neurological  and  sensory 
organ  status,  endocrine  function,  and 
the  use  of  medications  that  would  be 
useful  to  PLHCPs  in  arriving  at  a 


medical  ability  recommendation.  OSHA 
believes  that  these  variables,  especially 
cardiovascular  and  respiratory  fitness, 
are  important  determinants  of 
respiratory  fitness,  and.  therefore, 
included  items  specific  to  these  medical 
conditions  in  the  medical  questionnaire. 
OSHA  concludes  that  the  employee's 
answers  to  the  medical  questionnaire 
will  provide  an  adequate  medical 
history  for  the  PLHCP. 

Two  commenters  (Exs.  54-222,  54- 
251)  requested  that  OSHA  define 
medical  evaluation  procedures  and 
provided  sample  definitions.  OSHA 
believes  that  the  regulatory  text  of  the 
final  rule,  which  has  been  clarified  and 
simplified  Since  the  proposal,  provides 
clear  guidance  and  that  these  definitions 
are,  therefore,  not  necessary.  As  used  in 
the  final  rule,  "medical  evaluation" 
means  the  use  of  subjective  (e.g., 
medical  questionnaires)  or  objective 
methods  (e.g.,  medical  examinations),  as 
well  as  other  available  medical, 
occupational,  and  respirator 
information^  to  make  a  determination  or 
recommendation  about  an  employee's 
medical  ability  to  use  respirators;  • 
"medical  examination"  means  the  use 
of  objective  methods  (i.e.,  manipulative, 
physiological,  biochemical,  or 
psychological  devices,  techniques,  or 
procedures)  to  directly  assess  the 
employee's  physical  and  mental  status 
for  the  purpose  of  making  a 
recommendation  regarding  the 
employee's  medical  ability  to  use  the 
respirator. 

Paragraph  (e)(3)— Follow-up  Medical 
Examination 

Paragraph  (e)(3)  addresses  follow-up 
medical  examinations  and  states  that 
the  employer  must  provide  such 
examinations  to  any  employee  who 
gives  a  positive  response  to  any 
question  among  questions  1  through  8 
in  Section  2,  part  A  in  Appendix  C.  The 
PLHCP  is  free  to  include  any  medical 
tests,  consultations,  or  diagnostic 
procedures  that  he  or  she  determines  to 
be  necessary  to  assist  him  or  her  in 
making  a  final  determination  of  the 
employee's  ability  to  use  a  respirator. 
OSHA  expects  that  the  nvunber  of  cases 
where  PLHCPs  will  have  to  provide 
follow-up  examinations  will  be  small, 
because  it  is  generally  possible  to 
recommend  against  respirator  use.  or 
determine  the  limitations  to  place  on  an 
employee's  use  of  respirators,  on  the 
basis  of  responses  to  the  medical 
questionnaire.  However,  where  difficult 
medical  issues  are  involved,  such  as  the 
need  to  make  a  differential  diagnosis  or 
to  assess  an  employee's  ability  to  handle 
the  physical  stress  imposed  by  an  extra- 
hazardous job.  a  medical  examination 


and  involvement  of  a  physician  may  be 
needed.  Many  commenters  (Exs.  54-92, 
54-101,  54-134. 54-171,  54-223,  54- 
278,  54-304,  54-363,  54-389)  endorsed 
this  requirement.  Two  commenters  (Exs. 
54-151,  54-189)  stated  that  medical 
examinations  should  not  be  limited  to 
answers  on  the  medical  questionnaire 
that  indicate  a  need  for  medical 
examinations.  A  few  commenters  (Exs. 
54-153,  54-176,  54-218)  recommended 
that  a  mandatory  medical  examination 
requirement  based  on  the  employee's 
responses  to  the  medical  questionnaire 
is  wasteful  and  unnecessary. 

OSHA  agrees  that  PLHCPs  should  be 
permitted  to  obtain  any  medical 
information  they  believe  would  b^ 
useful  in  arriving  at  a  final  medical 
recommendation,  and  they  should  not 
be  limited  to  investigating  problems 
associated  only  with  answers  on  the 
medical  questionnaire,  hiformation  from 
medical  examinations  may  also.be 
needed  to  validate  an  answer  that  a 
PLHCP  believes  is  incorrect.  Also,  as 
recommended  by  ORC  (Ex.  54-424).  a 
PLHCP  should  be  free  to  investigate 
through  medical  examination  any 
medical  conditions  related  to  respirator 
use  that  may  not  have  been  addressed 
by  the  medical  questionnaire  or  may  not 
have  been  obtained  bom  other  sources. 

Paragraph  (e)(4)— Administration  of  the 
Medical  Questionnaire  and 
Examinations 

Paragraph  (e)(4)(i).  This  paragraph 
sets  out  the  procedures  employers  must 
follow  when  administering  the  medical 
questionnaire  or  examinations  required 
by  paragraph  (8)(2).  Paragraph  (e)(4)(i) 
requires  employers  to  administer  the 
required  medical  questionnaire  or 
examinations  in  a  manner  that  protects 
the  confidentiality  of  the  employee 
being  evaluated,  to  addition,  the 
evaluation  must  be  admmistered  diuing 
normal  work  hours  or  at  a  time  and 
place  convenient  to  the  employee,  and 
in  a  manner  that  ensures  that  the 
employee  understands  the  questions  on 
the  medical  questionnaire.  Although 
this  requirement  was  not  specifically 
proposed,  it  is  consistent  with  OSHA 
policy  and  writh  Section  6(b)(7)  of  the 
Act.  OSHA  has  included  similar 
requirements  in  a  number  of  substance- 
specific  health  standards  (see,  e.g.,  the 
Cadmium  standard,  29  CFR  1910.1027. 
the  Lead  standard.  29  CFR  1910.1025. 
and  the  Benzene  standard,  29  CFR 
1910.1043).  If  an  employee  must  travel 
off-site  for  medical  evaluation,  travel 
arrangements  must  be  made,  and  costs 
incurred  paid  or  reimbursed,  by  the 
envployer. 

'The  final  standard  differs  from  the 
proposal  in  that  it  does  not  specify  who 
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must  supervi&j  the  administration  of  the 
medical  quest  ( innaiie.  Alternative  3  in 
the  proposal  w4>uld  have  required  that 
the  medical  questionnaires  be 
administered  by  "a  health  professional 
or  a  person  trained  in  administering  the 
questionnaire  by  a  physician."  (See  59 
FR  58911.)  Conimenters  (Exs.  54-25, 
54-69, 54-153,  54-165,  54-190,  54-218, 
54-251.  54-2513,  54-272,  54-339,  54- 
361,  54-401)  recommended  that  persons 
performing  thilsl  function  have  various 
qualifications,  e.g.,  be  a  trained  designee 
of  the  employer,  a  safety  or  health 
professional,  ai  physician,  or  a 
nonphysician  nbalth  care  professional 
operating  und^i  the  supervision  of  a 
physician.  Sont^  commenters  (Exs.  54- 
25, 54-101.  54r214,  54-389,  54-421) 
recommended  ^at  a  PLHCP  be  present 
during  administration  of  the  medical 
questionnaire  to  ensure  the  accuracy 
and  validity  of  the  employee's  answers. 
Others  (Exs.  54-r69.  54-361)  stated  that 
the  medical  questionnaire  should  be 
designed  so  as  tp  be  easily 
comprehended  by  the  employee  and 
simple  to  admihister,  thereby  requiring 
only  minimal  involvement  by  an 
employer.  OSMA  agrees  writh  those 
commenters  (Exs.  54-69,  54-361)  who 
urged  that  the  medical  questionnaire  be 
easy  to  imderstand,  and  has  developed 
the  medical  questionnaire  in  Appendix 
C  accordingly.  OSHA  does  not  believe 
that  oversight  is  necessary  because  the 
standard  requiees  that  the  medical 
questionnaire  q^  understandable  to  the 
employee  and  that  the  employee  be 
given  an  opportunity  to  ask  questions  of 
the  PLHCP  administering  the 
questionnaire.  | 

Although  theipSHA  medical 
questionnaire  is  designed  to  be  easily 
comprehended  ihy  employees,  paragraph 
(e)(4)(i)  of  the  hilal  standard  specifically 
requires  that  employers  ensure  that 
employees  understand  the  medical 
questionnaire.  $0r  employees  who  are 
not  able  to  comtilete  the  medical 
que^ionnaire  because  of  reading 
difficulty,  or  who  speak  a  foreign 
language,  OSHA  requires  that  the 
employer  take  antion  to  ensure  that  the 
employee  understands  the  questions  on 
the  medical  questionnaire.  Language 
and  comprehension  deficits  could 
invalidate  the  answers  of  such 
employees  and  result  in  inacciuBte 
determinations.!  Under  these 
circumstances,  ike  PLHCP  may  assist 
the  employee  inj  pompleting  the  medical 
questionnaire  (jiirhaps  with  the  aid  of 
an  employer-supplied  interpreter).  The 
employer  also  may  have  the  medical 
questionnaire  translated  into  the 
employee's  language  or  administer  a 
physical  examir  iition  that  meets  the 


requirements  of  paragraph  (e)(2)  of  the 
final  standard.  In  fulfilling  this 
requirement,  OSHA  is  not  requiring 
employers  to  hire  professional 
interpreters,  histead,  employers  may  use 
an  English-speaking  employee  who  can 
translate  the  medical  questionnaire  into 
the  questionnaire  taker's  native 
language,  or  other  nonprofessional 
translators  who  can  perform  the  same 
function  (for  example,  a  friend  or  family 
member  of  the  test  taker). 

Paragraph  (e)(4)(W.  This  paragraph 
requires  the  employer  to  permit  the 
einployee  to  discuss  the  medical 
questionnaire  results  with  a  PLHCP. 
Employees  who  are  uncertain  of  the 
significance  of  the  questions  asked  will 
thus  be  able  to  obtain  clarification.  One 
commenter.  Dr.  Ross  H.  Ronish,  Site 
Medical  Director  for  the  Hanford 
Environmental  Health  Foundation  (Ex. 
54-151),  agreed  that  the  opportunity  for 
discussion  between  the  PLHCP  and  the 
employee  would  improve  the  usefulness 
of  the  medical  questionnaire.  The 
standard  does  not  require  the  employer 
to  follow  a  sjjecific  procedure  in 
providing  employees  with  the 
opportunity  to  discuss  the  medical 
questionnaire  with  a  PLHCP.  Employers 
must,  however,  at  least  inform 
employees  that  a  PLHCP  is  available  to 
discuss  the  medical  questionnaire  with 
them  and  notify  the  employees  how  to 
contact  the  PLHCP.  For  example,  the 
employer  could  post  the  PLHCP's  name 
and  telephone  number  in  a  conspicuous 
location,  or  include  this  information  on 
a  separate  sheet  with  the  medical 
questionnaire. 

Paragraph  (e)(5)— Supplemental 
Information  for  the  PLHCP 

Paragraph  (e)(5)(i).  The  first 
requirement  in  this  paragraph  requires 
employers  to  provide  the  PLHCP  with 
specific  information  for  use  in  mtiking  a 
recommendation  regarding  the 
employee's  ability  to  use  a  respirator. 
OSHA  had  proposed  a  similar 
requirement,  stating  that  "[iln  advance 
of  the  medical  examination  the 
employer  shall  provide  the  examining 
professional  with  [supplemental] 
information*  *  *"  OSHA  received  four 
comments  (Exs.  54-181,  54-234,  54- 
330.  54-445)  on  this  proposed 
requirement.  These  commenters  stated 
that  only  supplemental  information 
requested  by  the  PLHCP  should  be 
provided  because  PLHCPs  can  best 
determine  what  information  they  need 
to  make  medical-ability 
recommendations;  additionally,  hmiting 
the  requirement  to  information 
requested  by  the  PLHCP  would  lower 
the  associated  paperwork  burden.  The 
Boeing  Company  (Ex.  54-445),  for 


example,  stated,  "The  employer  should 
not  be  required  to  provide  additional 
information  unless  requested  to  do  so  by 
the  examining  physician."  Another 
commenter  (Ex.  54-434)  stated  that  the 
proposed  supplemental  information 
might  not  be  meaningful  to  every 
PLHCP. 

OSHA  believes  that  the  supplemental 
information  specified  is  important  to  the 
PLHCP  in  making  a  recommendation 
regarding  the  employee's  medical  ability 
to  use  the  respirator.  However,  as 
indicated  in  paragraph  (e)(5)(ii)  of  the 
final  standard,  this  information  need 
only  be  provided  once  to  the  PLHCP 
unless  the  information  differs  from  what 
was  provided  to  the  PLHCP  previously, 
or  a  new  PLHCP  is  conducting  the 
medical  evaluation. 

With  few  exceptions,  the 
supplemental  information  that  must  be 
provided  by  the  employer  to  the  PLHCP 
is  the  same  information  listed  in  the 
proposed  regulatory  language  for 
alternative  3  (59  FR  58911,  paragraphs 
(e)(vi)  (A)  to  (G)),  Three  commenters 
(Exs.  54-160,  54-191,  54-287)  endorsed 
the  entire  list  of  supplemental 
information  items  in  the  proposal.  Most 
of  the  commenters  who  took  exception 
to  the  proposed  list  disagreed  with  the 
item  requiring  that  information  be 
provided  to  the  PLHCP  on  the 
substances  to  which  the  employee  will 
be  exposed  (i.e.,  paragraph  (e)(vi)(B)  of 
proposed  alternative  3);  two 
commenters  (Exs.  54-352.  54-453). 
however,  believed  it  was  important  to 
specify  these  substances  so  that  the 
PLHCP  would  be  aware  of  the  hazards 
in  the  workplace.  One  commenter  (Ex. 
54-339)  stated  that  information  on 
substance  exposure  would  be  useful  to 
the  program  administrator  for  fit  testing, 
but  was  not  needed  by  the  PLHCP. 
Another  commenter  (Ex.  54-208)  stated 
that  information  about  these  substances 
was  unnecessary  because  OSHA 
intended  to  propose  a  separate  rule  for 
medical  surveillance,  and  one 
commenter  (Ex.  54-273)  wanted  this 
item  to  be  deleted  and  replaced  by  an 
item  informing  the  PLHCP  about  the 
employee's  use  of  impervious  clothing 
because  such  clothing,  if  worn,  may 
impose  serious  heat  stress  on  the 
employee. 

"The  record  also  contains  an  article  by 
Dr.  William  S.  Beckett  advising 
occupational  health  professionals  on 
medical  evaluations  for  respirator  use 
(Ex.  164,  Attachment  D).  The  article 
addressed  the  need  to  provide  these 
professionals  with  exposure 
information:  "An  employer's  inability  to 
provide  this  basic  information 
[regarding  employee  exposure  levels]  on 
which  a  respirator  choice  has  been 
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made  should  throw  the  adequacy  of  the 
respiratory  protection  program  into 
serious  doubt."  Dr.  Beckett  explained 
that  such  information  was  necessary 
because  preexisting  lung  impairments 
make  some  employees  "more  sensitive 
to  the  effiects  of  some  occupational 
agents  and  [these  employees]  may  thus 
suffer  further  impairment  at  exposure 
concentrations  that  would  not  affect  a 
normal  worker."  In  explaining  these 
effects,  Dr.  Beckett  stated  that 
employees  who  have  oecome 
"sensitized  immunologically  to  a 
workplace  substance  may  not  be  able  to 
attain  protection  factors  using  usual 
respirator  precautions  even  though  the 
same  respirator  might  be  adequate  for 
individuals  not  sensitized  to  the 
substance."  Dr.  Beckett  noted  that  "the 
worker  sensitized  to  toluene  di- 
isocyanate  (TDI)  *  *  *  will  experience 
alterations  in  pulmonary  function  at  an 
air  concentration  of  0.001  ppm  TDI 
while  normal  individuals  will  not 
experience  symptoms  at  20  times  this 
concentration." 

In  response  to  these  comments,  OSHA 
has  modified  the  proposed  requirement 
specifically  requiring  employers  to 
inform  PLHCPs  of  the  substances  to 
which  employees  may  be  exposed. 
Under  paragraph  (e)(5)(iii)  of  the  final 
rule,  employers  must  provide  the 
PLHCP  with  a  copy  of  the  written 
respiratory  protection  program.  As 
required  by  paragraph  (c)(l)(i)  of  the 
final  rule,  the  written  program  must 
specify  the  procedures  for  selecting 
respirators  for  use  in  the  workplace; 
accordingly,  these  procedures  must 
describe  the  workplace  exposure 
conditions  that  require  respirator  use. 
OSHA  believes  these  descriptions  will 
provide  the  necessary  information, 
while  imposing  little  additional  burden 
on  employers. 

These  requirement  are  necessary,  the 
Agency  concludes,  because  employees 
can  have  medical  conditions  that 
predispose  them  to  respond  adversely  to 
the  workplace  substances  to  which  they 
are  exposed,  and  the  resulting  effects 
can  impair  an  employee's  ability  to  use 
some  types  of  respirators.  Consequently, 
providing  PLHCPs  with  information 
about  the  workplace  substances  to 
which  employees  are  exposed  will  assist 
the  PLHCPs  in  determining  if  these 
substances  may  interact  with 
preexisting  medical  conditions  to 
impair  an  employee's  abihty  to  use  the 
respirator.  In  addition,  the  Agency 
believes  that  knowledge  about  the 
substances  to  which  employees  are 
exposed  will  provide  an  indirect  means 
of  determining  the  effectiveness  of  the 
overall  respiratory  protection  program. 
If  employees  experience  signs  and 


symptoms  typically  associated  with 
exposure  to  the  workplace  substances 
documented  in  the  written  respiratory 
protection  program,  the  PLHCP  can  alert 
the  employer  to  these  effects,  and 
corrective  action  can  be  taken. 

In  response  to  the  commenter  who 
urged  OSHA  to  include  information  on 
impervious  clothing,  OSHA  notes  that 
the  final  standard  requires  employers  to 
provide  information  on  other  protective 
clothing  and  equipment  to  be  worn  by 
the  employee.  This  item  will  provide 
information  on  impervious  clothing, 
and,  therefore,  addresses  the 
commenter's  concerns  regarding  the 
heat  stress  imposed  on  employees  by 
such  clothing. 

One  commenter  (Ex.  54-214)  stated 
that  descriptions  of  the  type  of  work 
performed  and  physical  work  effort 
should  be  dropped  from  the  list,  while 
another  commenter  (Ex.  54—445) 
believed  that  information  about  the  type 
of  respirator  would  not  be  useful  to  the 
PLHCP.  As  noted  in  the  discussion  of 
final  paragraph  (e)(1)  in  this  Summary 
and  Explanation,  cardiovascular  and 
respiratory  fitness  are  important 
variables  in  determining  the  ability  of 
an  employee  to  use  a  respirator.  The 
physical  work  effort  required  by  the 
employee's  job,  in  combination  with  the 
characteristics  of  the  respirator  (e.g., 
weight,  breathing  resistance, 
interference  with  range  of  motion),  are 
variables  that  must  be  considered  by  a 
PLHCP  in  making  a  recommendation 
regarding  the  employee's  fitness  to  use 
the  respirator. 

A  study  conducted  by  NIOSH  (Ex.  64- 
469)  found  that  tolerance  to  work 
conditions,  heart  rate,  and  skin 
temperature  were  affected  by  three 
variables:  the  type  of  personal  protective 
clothing  worn,  the  weight  of  the 
respirator,  and  the  level  of  physical 
work  effort.  In  the  NIOSH  study,  nine 
healthy  young  men  who  had  prior 
experience  with  respirators  and 
personal  protective  clothing  (most  of 
them  were  firefighters),  exercised  on  a 
treadmill  at  low  and  high  physical 
workloads  under  each  of  the  following 
conditions:  wearing  light  work  clothing 
and  using  a  low-resietance  disposable 
half-mask  respirator  (LT  condition); 
wearing  light  work  clothing  and  using 
an  SCBA  (SCBA  condition);  wearing 
firefighter  turnout  gear  and  using  an 
SCBA  (FF  condition);  and  wearing 
chemical  protective  clothing  and  using 
an  SCBA  (CBC  condition).  While 
exercising  at  low  physical  workloads 
under  the  LT,  SCBA,  FF,  and  CBC 
conditions,  the  study  participants 
tolerated  these  work  conditions  for  167, 
130,  26,  and  73  minutes,  respectively;  at 
high  physical  workloads,  the  four 


protective  clothing  conditions  were 
tolerated  for  91,  23,  4,  and  13  minutes. 
Heart  rates  and  skin  temperatures  rose 
as  tolerance  diminished.  At  the  high 
workload  level,  testing  under  the  SCBA, 
FF,  and  CBC  conditions  had  to  be 
terminated  early  because  the  heart  rates 
of  the  study  participants  reached 
critically  high  levels  (i.e.,  90%  of  the 
predicted  maximal  heart  rate).  At  low 
physical  workloads,  heart  rate  rose 
progressively  under  the  SCBA 
conditions  (about  15  beats  per  minute) 
compared  to  the  LT  condition,  then 
remained  steady.  Under  high  physical 
workloads,  heart  rates  rose  sharply  and 
never  reached  a  steady  level  until  after 
the  testing  was  terminated. 

The  authors  of  the  NIOSH  study  noted 
that  the  work  tolerance,  heart  rate,  and 
skin  temperature  effects  found  in  the 
study  would  be  more  severe  among 
individuals  who  were  not  as  healthy  or 
experienced  as  the  study  participants. 
They  attributed  these  effects  both  to  the 
weight  of  the  respirator  and  to  the  poor 
evaporative  cooling  properties  of  the 
personal  protective  clothing  (i.e.,  the 
capacity  to  remove  body  heat  imder  the 
humid  conditions  generated  inside  the 
protective  clothing  as  a  result  of 
physical  work).  Based  on  these  findings, 
the  authors  concluded  that  "[the  study 
participants]  wearing  protective 
clothing  and  respirators  during  exercise 
exhibited  a  significant  degree  of 
cardiorespiratory-  and  thermoregulatory 
stress  •  *  •" 

The  conclusion  reached  by  the  NIOSH 
study  is  supported  by  other  researchers 
who  have  tested  the  physiological 
effects  of  personal  protective  clothing 
combined  with  SCBA  use  among 
healthy  men  performing  exercise  or 
simulated  work  tasks  under  light  to 
moderate  levels  of  physical  exertion. 
(See  Ex.  164,  Attachment  D,  Smolander 
et  al.  (1984),  and  Smolander  et  al. 
(1985).)  These  researchers  found  that 
personal  protective  clothing 
substantially  increased-  oxygen 
consimiption  and  carbon  dioxide 
production,  and  recommended  careful 
evaluation  of  the  cardiovascular  health 
and  heat  tolerance  of  workers  who  must 
wear  personal  protective  clothing. 
.    In  another  study  (Ex.  64-445).  nealthy 
young  men  (average  age:  29  years),  older 
men  (average  age:  47  years),  and  women 
(average  age:  29  years)  used  air- 
purifying  respirators  while  performing 
the  following  simulated,  low  physical 
workload,  mining  task:  lifting  a  shovel 
weighing  3.1  lbs.  (6.8  kg.)  from  the  floor 
to  the  top  of  a  table  (a  distance  of  3  feet 
(90  cm)),  releasing  the  shovel's  grip, 
then  hfting  the  shovel  from  the  table 
back  to  the  floor  and  releasing  the  grip 
again.  The  task  was  performed  at  a  rate 
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of  10  cycles  p<  s:  •  minute  for  20  minutes 
at  temperatur^i  of  73'  F  (23*  C)  and  104" 
F  (40°  C).  The  ^tudy  participants  wore 
appropriate  mining  clothing  (i.e.,  pants, 
heavy  shirt,  glqves,  leather  apron,  and 
safety  hehnet)i  while  performing  the 
task.  The  resu|l|s  showed  that  respirator 
use  and  heat  qdmbined  to  raise  the  heart 
rate  substantially  more  than  either 
variable  alone[  and  that  this  effect  was 
especially  proiijounced  for  the  women. 

This  study,  end  the  NIOSH  study 
described  earlier,  demonstrated  that 
information  regarding  such 
physiological  stressors  as  physical  work 
effort,  respirator  type  and  weight, 
personal  protecjtive  clothing,  and 
temperature  aikd  humidity  conditions 
must  be  provide  to  PLHCPs  who  are 
responsible  for  knedically  evaluating 
employees  forliespirator  use.  The 
studies  found  that  these  stressors, 
especially  respirator  weight,  impose 
physiological  Ipurdens  that  result  in 
substantial  im|>birment  to  functional 
capacity,  eveni^mong  healthy  respirator 
users.  OSHA  bleilieves,  therefore,  that 
information  on  respirator  type  and 
weight,  personal  protective  clothing, 
and  temperatu^  and  hiunidity  must  be 
provided  to,  and  be  considered  by, 
PLHCPs  to  ensure  that  only  employees 
who  can  endute  these  stressors  widiout 
adverse  medical  consequences  are 
recommended  jfbr  the  respiratory 
protection  program;  consequently,  these 
items  were  included  in  paragraph 
(e)(5)(i)  of  the  final  standard. 

The  United  Steelworkers  (Tr.  1057) 
stated  that  "(PtHCFs  should  be) 
mandated  to  have  knowledge  of  the 
workplace,  and  possibly  to  have  visited 
it  at  some  poin^  |in  time."  OSHA  agrees 
that  familiarity  With  the  workplace  is 
important,  andilttelieves  that  many 
employers  wrill  make  such  visits  a 
requirement.  OSHA  believes,  however, 
that  making  su^  visits  a  requirement  is 
imnecessary  beicjause  the  information 
required  to  be  ^iven  to  the  PLHCP  by 
the  standard  will  be  sufficient  for  the 
PLHCP  to  make  a  vahd  recommendation 
regarding  the  employee's  abiUty  to  use 
the  respirator,  i ! 

Other  revisiotts  made  to  the  proposed 
paragraph  include  a  requirement  that 
the  weight  of  th^  respirator  be  provided 
to  the  PLHCT.  b^cipally  to  inform  the 
PLHCP  of  the  physical  stress  that  a 
heavy  respirator  may  impose  on  an 
employee's  cardiovascular  and 
respiratory  systems.  This  revision  was 
made  in  responsp  to  the  number  of 
commenters  (Ex$.  54-153.  54-165.  54- 
218. 54-226.  54-227.  54-263.  54-264. 
54-294.  54-326). 1 54-327.  54-363.  54- 
443)  who  reconllnended  that  employees 
using  SCBAs  and  other  heavy 
respirators  be  administered  medical 


examinations,  largely  because  of  the 
additional  workload  associated  with 
using  these  respirators.  A  physician  (Tr. 
398)  testified  that  SCBAs  in  particular 
increased  an  employee's  workload  by  20 
percent.  The  studies  just  discussed  also 
demonstrate  that  respirator  weight  plays 
a  significant  role  in  the  increas^ 
burden  that  a  respirator  places  on  the 
user.  In  addition,  scientific  evidence 
obtained  by  Louhevaara  et  al.  (Ex.  164. 
Attachment  D)  demonstrates  that  use  of 
SCBAs  by  experienced  firefighters 
performing  Ught  to  moderate  exercise  on 
a  treadmill  substantially  reduces  tidal 
volume  and  increases  heart  rate,  oxygen 
consumption,  and  ventilation  rate. 
These  physiological  effects  led  Kilbom 
(Ex.  164.  Attachment  D)  to  recommend 
that  no  firefighter  over  the  age  of  50  be 
assigned  tasVs  that  require  SCBA  use. 
In  the  NPRM.  OSHA  asked  whether 
information  on  the  duration  and 
fi«quency  of  respirator  use  should  be 
provided  to  the  PLHCP.  No  comments 
were  received  on  this  subject.  The 
research  studies  described  earher  in  this 
Summary  and  Explanation  show  that 
diu^tion  and  frequency  of  respirator  use 
interact  with  other  respirator  use 
conditions  (e.g.,  respirator  weight, 
protective  clothing,  temperatiu«  and 
humidity)  in  imposing  pulmonary  and 
cardiovascular  stress  on  respirator  users. 
OSHA  believes  that  information  about 
the  duration  and  &«quency  of  respirator 
use  will  be  important  to  PLHCPs  in 
making  medical  ability 
recommendations,  and  concludes  that 
this  information  must  be  included  in  the 
information  required  to  be  provided  to 
the  PLHCP. 

Paragraph  (e)(5)(ii).  As  noted  above. 
OSHA  received  recommendations  from 
several  commenters  (Exs.  54-181.  54- 
234.  54-330,  54-445) to  reduce  the 
amount  of  information  required  to  be 
submitted  to  the  PLHCP.  In  responding 
to  this  recommendation,  OSHA  first 
reduced  the  number  of  items  required. 
Second,  OSHA  revised  the  requirement 
so  that  employers  only  need  to  provide 
the  supplemental  information  once  to 
the  PLHCP,  unless  the  information 
differs  from  the  information  provided  to 
the  PLHCP  previously  or  a  new  PLHCP 
is  conducting  the  medical  evaluations. 
Under  the  revised  provision,  therefore, 
the  employer  must  ensure  that:  the 
PLHCP  retains  the  supplemental 
information  that  is  provided  by  the 
employer;  the  supplemental  information 
is  updated  appropriately  and  in  a  timely 
fashion;  and  a  new  PLHCP  is  provided 
with  the  required  supplemental 
information.  The  requirement  to  provide 
the  new  PLHCP  with  the  appropriate 
information  does  not  mean  that  the  new 
PLHCP  must  medically  reevaluate 


employees,  only  that  the  new  PLHCP 
obtains  the  information  required  under 
this  paragraph.  The  employer  can  meet 
this  requirement  by  either  providing  the 
relevant  documents  to  the  new  PLHCP 
or  ensuring  that  the  documents  are 
transferred  from  the  former  PLHCP  to 
the  new  PLHCP. 

Paragraph  (e)(5)(iU).  OSHA  believes 
that  the  requirement  for  employers  to 
provide  a  copy  of  the  final  standard  and 
a  copy  of  the  written  respiratory 
program  to  the  PLHCP.  although  not 
included  in  the  proposed  standard,  is 
needed  to  assure  that  PLHCPs  have  a 
thorough  understanding  of  their  duties 
and  responsibilities  in  the  medical 
evaluation  process,  thereby  enhancing 
their  ability  to  make  a  sound  medical 
recommendation  on  an  employee's 
ability  to  use  the  respirator.  The  written 
program  is  site-specific,  and  will  inform 
the  PLHCP  of  the  working  conditions 
the  employee  will  encounter  during 
respirator  use.  This  information  is 
critical  if  the  PLHCP  is  to  make  a 
thorough  and  accurate  evaluation  of  the 
employee's  abifity  to  use  the  assigned 
respirator.  The  PLHCP's  ability  to 
conduct  appropriate  medical  evaluation 
will  also  be  aided  by  knowledge  of  the 
standard,  which  sets  forth  the 
requirements  of  the  medical  evaluation 
program,  as  well  as  other  requirements 
that  affect  the  employee's  respirator  use. 
Consequently,  this  requirement  will 
help  ensure  that  medical  evaluations 
conducted  by  PLHCPs  are  thorough  and 
accurate;  recommendations  regarding  an 
employee's  medical  ability  to  use  the 
respirator  are  valid;  employees  are 
informed  of  these  recommendations; 
and  the  privacy  and  confidentiality  of 
employees  are  maintained.  OSIL\ 
believes  that  this  requirement  is 
necessary  to  ensure  that  the  objectives 
and  other  requirements  of  final 
paragraph  (e)  are  fulfilled. 

As  noted  in  the  previous  discussion  of 
paragraph  (e)(5)(ii),  this  information 
must  be  provided  to  the  PLHCP  only 
once  for  all  employees  who  are  involved 
in  the  employer's  respiratory  protection 
program.  This  information  does  not 
have  to  be  provided  again  to  the  same 
PLHCP  unless  the  standard  or  the 
employer's  respiratory  protection 
program  is  substantially  revised.  For 
example,  the  information  does  not  have 
to  be  provided  again  when  only  minor 
revisions  have  been  made  to  either  the 
standard  or  the  respiratory  protection 
program.  When  the  employer  hires  a 
different  PLHCP  to  conduct  medical 
evaluations,  the  employer  must  ensure 
that  the  new  PLHCP  has  this 
information,  by  either  providing  the 
new  PLHCP  with  the  appropriate 
documents  or  ensuring  that  the 
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documents  are  transferred  from  the 
former  PLHCP  to  the  new  PLHCP. 

Paragraph  (e)(6) — ^Medical 
Determination 

Paragraph  (e)(1)  of  the  NPRM 
proposed  that  the  employer  be 
responsible  for  making  the  final 
determination  regarding  the  employee's 
ability  to  use  the  respirator.  The 
proposed  regulatory  language  required 
the  physician  (now  a  PLHCP)  to  deliver 
a  medical  opinion  regarding  the 
employee's  medical  abiUty  to  use  the 
respirator,  including  any  recommended 
Umitations  on  this  use,  to  the  employer. 
OSHA  proposed,  consistent  with  its 
substance-specific  standards,  to  make 
the  employer  responsible  for  the  final 
determination  regarding  an  employee's 
ability  to  use  the  respirator.  This 
determination  was  to  be  based  on  all  of 
the  information  available  to  the 
employer,  including  the  physician's 
opinion  and  recommendations.  The 
flnal  standard  follows  this  approach, 
although  the  final  rule's  requirements 
have  been  revised  to  reflect  the  record. 

Paragraph  (e)(6)(i).  This  provision 
states  that  the  "employer  shall  obtain  a 
written  recommendation  regarding  the 
employee's  ability  to  use  the  respirator 
from  the  PLHCP  •  •  •  "  Because  the 
PLHCP's  recommendation  is  an 
important  element  in  the  employer's 
determination  as  to  whether  it  is 
hazardous  for  an  employee  to  use  a 
respirator,  the  recommendation  needs  to 
be  clear  and  in  writing. 

Final  paragraph  (e)(6)(i)  requires  that 
the  PLHCP's  recommendation  be 
restricted  to  the  three  elements  listed  in 
paragraphs  (e)(6)(i)(A)  through  (C)  (i.e., 
"(tjhe  recommendation  shall  provide 
only  the  following  information") 
(emphasis  added).  This  requirement  is 
similar  to  the  proposed  regulatory 
language  for  paragraph  (e)(1)  and 
paragraph  (e)(l)(v)  of  proposed 
alternative  3.  The  purpose  of  this 
limitation  is  to  protect  employee 
privacy  with  regard  to  medical 
conditions  not  relevant  to  respirator  use. 

Several  conunenters  (Exs.  54-92,  54- 
455)  supported  the  need  for  privacy  but 
recommended  further  that  the  basis  of 
the  PLHCP's  medical  recommendation 
not  be  disclosed  to  employers  because 
such  information  could  be  used  by  an 
employer  to  remove  an  employee  from 
the  workforce.  The  AFL-CIO  (Ex.  54- 
428)  stated  that  "[medical]  reports  to 
employers  should  contain  only  a 
statement  of  approval  or  disapproval  for 
employees  who  are  tested."  The 
Brotherhood  of  Maintenahce  of  Way 
Employees  (BMWE)  (Ex..l22)  supported 
limiting  the  medical  information 
provided  to  the  employer  to  whether  or 


not  the  employee  can  perform  the 
required  work  while  using  the 
respirator,  and  whether  or  not 
restrictions  need  to  be  applied  to  the 
employee's  respirator  use.  The  BMWE 
stated  further  that  no  information 
should  be  provided  on  the  specific 
medical  conditions  detected  during  the 
medical  evaluation. 

OSHA  believes  that  protection  of 
employee  privacy  and  confidentiality  is 
important  to  obtain  accurate  and  candid 
responses  from  employees  about  their 
medical  conditions.  OSHA  has  retained 
this  requirement  in  the  final  standard 
and  believes  that,  as  worded,  it  strikes 
the  proper  balance  between  the  need  to 
provide  sufficient  information  to  the 
employer  to  make  a  decision  on 
respirator  use  and  the  need  to  protect 
employee  privacy. 

Paragraph  (e)(6)(i)(A)  in  the  final 
standard  also  specifies  the  information 
the  PLHCP  is  to  include  in  the 
recommendation  to  the  employer:  "Any 
limitations  on  respirator  use  related  to 
the  medical  condition  of  the  employee, 
or  relating  to  the  workplace  conditions 
in  which  the  respirator  will  be  used, 
including  whether  or  not  the  employee 
is  medically  eligible  to  use  the 
respirator."  OSHA's  experience  in 
enforcing  standafds  «vith  similarly 
worded  provisions  indicates  that  this 
language  is  appropriate;  also,  OSHA 
believes  a  statement  regarding  the 
employee's  medical  ability  to  use  the 
respirator  will  assist  both  the  employer 
and  employee  in  determining  the  final 
medical  disposition  of  the  employee. 

Paragraph  (e)(6)(i)(B)  of  the  final 
standard  specifies  that  the  PLHCP  must 
state  whether  there  is  a  need  for  follow- 
up  medical  evaluations.  This  provision 
was  added  to  the  final  standard  for 
several  reasons.  First,  the  initial  medical 
evaluation  may  indicate  that  there  is  a 
possibility  that  the  employee's  health 
may  change  in  a  way  which  would 
reduce  the  employee's  ability  to  use  a 
respirator.  In  these  circumstances,  the 
PLHCP  is  required  to  specify 
appropriate  follow-up  medical 
evaluations.  Second,  the  final  standard 
does  not  provide  for  periodic  (such  as 
annual)  evaluations,  as  most  other 
OSHA  health  standards  do.  It  is 
•  therefore  important  that  the  PLHCP 
specify  whether  an  employee  requires 
follow-up  medical  evaluation  so  that  the 
employee's  ability  to  use  a  respirator 
can  be  carefully  monitored  by  the 
PLHCP.  This  requirement  will  ensure 
that  employees  are  using  respirators  that 
will  not  adversely  affect  their  health. 

Paragraph  (e){6)(i)(C)  requires  that  the 
employee  be  provided  with  a  copy  of 
the  PLHCP's  written  recommendation. 
No  comments  were  received  by  the 


Agency  on  this  proposed  requirement. 
OSHA  believes  that  a  copy  of  the 
PLHCP's  written  recommendation  will 
provide  employees  with  information 
necessary  to  ensure  that  they  are  using 
respirators  that  will  not  adversely  affect 
their  health. 

The  employer  may  either  transmit  the 
PLHCP's  written  recommendation  to  the 
employee  or  arrange  for  the  PLHCP  to 
do  so.  The  employer  shall  allow  the 
employee,  consistent  with  paragraph 
(e)(4)(ii)  of  the  final  standard,  to  discuss 
the  recommendation  with  the  PLHCP. 
During  the  discussion,  the  PLHCP  may 
inform  the  employee  of  the  basis  of  the 
recommendation,  as  well  as  other 
medical  conditions  that  are  indicated  by 
the  results  of  the  medical  evaluation  but 
that  are  not  directly  related  to  the 
employee's  medical  ability  to  use  the 
respirator.  OSHA  believes  that  the 
additional  information  provided  to  the 
employee  by  the  PLHCP  should  be 
determined  by  the  legal,  professional, 
and  ethical  standards  that  govern  the 
PLHCP's  practice  and,  therefore,  should 
not  be  regulated  by  the  final  standard. 

Paragraph  (e)(6XW.  If  the  PLHCP's 
medical  evaluation  finds  that  use  of  a 
negative  pressure  respirator  would  place 
the  employee  at  increased  risk  of 
adverse  health  effects,  but  that  the 
employee  is  able  to  use  a  powered  air- 
purifying  respirator  (PAPR),  this 
paragraph  requires  employers  to  provide 
the  employee  with  a  PAPR.  The 
rationale  for  this  provision  was 
discussed  in  the  proposal  (59  PR  58906). 
Negative  pressure  respirators  can  result 
in  sufficient  cardiovascular  and 
respiratory  stress  to  make  employees 
medically  unable  to  use  this  class  of 
respirators.  The  use  of<PAPRs  involves 
lower  cardiovascular  and  respiratory 
stress,  and  PAPRs  can  often  be  tolerated 
by  employees  when  negative  pressure 
respirators  cannot.  Consequently,  OSHA 
believes  that  this  requirement  is 
consistent  with  the  requirements  of 
paragraph  (a)(2)  of  the  final  standard, 
which  states  that  "employers  [must] 
provide  the  respirators  which  are 
applicable  and  suitable  for  the  purpose 
intended." 

Several  commenters  endorsed  this 
provision  (Exs.  54-101,  54-363,  54- 
455).  ISEA  (Ex.  54-363)  recommended 
that  "employers  ensure  that  all 
alternative  types  [of  respirators]  be 
considered  and  made  available"  to 
employees  found  to  be  medically  unable 
to  use  the  respirator  selected  initially  by 
the  employer.  The  proposal  was 
consistent  with  this  recommendation  in 
requiring  that  alternative  respirators  be 
selected  from  among  existing  positive 
pressure  respirators,  including 
supplied-air  respirators.  OSHA  has 
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determined,  however,  that  supplied-air 
respirators  should  not  be  listed  as 
alternative  respirators  in  the  final 
standard  because,  as  noted  earUer  in 
this  Summary  ind  Explanation,  these 
respirators  impose  many  of  the  same 
puhnonary  anq  cardiovascular  burdens 
on  employees  as  negative  pressure 
respirators.  The  Brotherhood  of 
Maintenance  aiid  Way  Employees 
(BMWE)  (Ex.  lie)  found  that  PAPRs 
would  be  an  effiective  substitute  for  * 
negative  pressure  respirators,  and 
endorsed  issuiUg  PAPRs  to  employees 
who  were  foiuid  to  be  medically  unable 
to  use  negativ^  pressure  respirators.  In 
making  this  enjdorsement.  the  BMWE 
estimated  thatllfess  than  1  percent  of  its 
membership  vtjOuld  require  such  an 
upgrade.  Consequently,  OSHA  removed 
the  requiremei^t  for  supplied-air 
respirators  froiji  the  final  standard,  and 
now  requires  di^ly  that  employers 
provide  PAPRi  to  employees  who  are 
medically  imable  to  use  negative 
pressure  respirators  but  who  are  able  to 
use  PAPRs.  In  addition,  paragraph 
(e)(6)(ii)  of  thej^nal  standard  specifies 
that  if  a  subsequent  medical  evaluation 
finds  that  the  employee  is  able  to  use  a 
negative  pressure  respirator,  then  the 
employer  is  no,  longer  required  to 
provide  that  embloyee  with  a  PAPR. 

Paragraph  (e)(7)— Additional  Medical 
Evaluations      ! 

Paragraph  (el(]7)  of  the  standard 
requires  the  employer  to  provide 
additional  medical  evaluations 
whenever  ther^  jls  any  indication  that  a 
reevaluation  isiappropriate.  At  a 
minimum,  thisiv^ould  occur:  if  the 
employee  reports  any  signs  or 
symptoms  that  ^re  related  to  the  ability 
to  use  a  respira  jpr;  if  the  PLHCP, 
program  admimstrator  or  supervisor 
determines  that  a  reevaluation  is 
necessary;  if  infirmation  from  the 
respiratory  proWction  program  indicates 
a  need  for  reevaluation;  or  if  a  change 
in  workplace  conditions  could  affect  the 
physiological  burden  placed  on  the 
employee.  Thisi  Is  a  significant  change 
from  the  proposal,  which  in  alternatives 
2  and  3  would  n  ive  required 
reevaluation  on  m  annual  basis  of 
employees  subject  to  medical 
evaluation.  Altlfpugh  this  would  not 
necessarily  have  required  a  medical 
examination,  proposed  paragraph  (e)(3) 
and  alternative J3|  would  have  required  a 
written  medical  Opinion.  The  provision 
in  the  final  standard  is  similar  to  the 
requirement  in  several  of  OSHA's 
substance-speciflc  standards  that 
employees  be  n^^dically  reevaluated  if 
they  experience  breathing  difficulties 
during  fit  testing  or  under  other 
respirator  use  ci  >nditions  (see,  e.g.,  the 


Cadmium  standard  at  29  CFR 
1910.1027(l)(6)(iii)). 

OSHA  also  made  a  specific  request  for 
comments  on  the  appropriateness  of 
requiring  medical  evaluations  at  the  age- 
related  intervals  used  by  ANSI  or 
NIOSH.  ANSI  and  NIOSH  recommend 
that  older  employees  should  be 
screened  more  frequently  than  younger 
employees  because  of  the  heightened 
risk  of  cardiovascular  and  respiratory 
disease  associated  with  age.  The  ANSI 
Z88.6-1984  consensus  standard 
recommends  medical  evaluations  at  the 
following  age  intervals:  every  five  years 
below  age  35,  every  two  years  for 
employees  aged  35  to  45,  and  annually 
thereafter.  NIOSH's  Respirator  Decision 
Logic  (Ex.  9)  calls  for  medical 
evaluations  at  similetr  intervals,  except 
that  employees  over  45  years  old  should 
be  evaluated  every  one  to  two  years. 
One  commenter  (Ex.  54-394)  stated  that 
age-based  medical  evaluations  are 
important  because  the  American 
workforce  is  aging. 

The  proposed  requirement  that 
medical  reevaluation  be  conducted 
annually  resulted  in  numerous 
comments,  most  of  which  recommended 
that  the  requirement  be  revised.  Eight 
commenters  (Exs.  54-219,  54-224,  54- 
253, 54-264,  54-348. 54-421,  54-441, 
54-455)  endorsed  the  proposed 
requirement  without  revision.  Three 
commenters  (Exs.  54-70,  54-326,  54- 
357)  stated  that  cost  concerns  and  the 
administrative  burden  should  limit 
annual  medical  evaluations  to 
employees  who  use  SCBAs.  Other 
commenters  (Exs.  54-70,  54-185,  54- 
206,  54-326,  54-357,  54-429) 
recommended  that  annual  medical 
evaluations  be  administered  to 
employees  who  use  non-SCBA 
respirators  only  if  such  use  is  on  a  daily 
basis,  for  more  than  50  per  cent  of  the 
work  week,  or  at  least  five  hours  per 
work  week.  A  few  commenters  (Exs.  54- 
220.  54-244,  54-327.  54-424.  54-^29)     "^ 
recommended  annual  medical 
evaluations  if  the  evaluations  consisted 
entirely  of  a  medical  questionnaire. 

The  Boeing  Company  (Ex.  54-445) 
was  one  of  the  commenters 
recommending  that  OSHA  reconsider 
the  requirement  for  annual  medical 
examinations.  Boeing  stated: 

(Our)  experience  with  annual  review  has 
been  that  approximately  1-2%  of  [our] 
employees  reviewed  per  year  are  restricted 
from  respirator  use.  Very  rarely  to  never  are 
these  restrictions  due  to  a  medical  condition 
that  would  make  respirator  use  dangerous  for 
an  employee.  Rather,  the  restrictions  are 
related  to  other  aspects  of  an  employee's  job 
or  to  administrative  reasons,  such  as  ^ilure 
to  undergo  the  review  or  employee 
preference. 


The  American  Iron  and  Steel  Institute 
(AISI)  (Ex.  175)  also  provided  limited 
evidence  that  regular  (e.g.,  annual) 
medical  examinations  are  ineffective. 
AISI  cited  an  industry  study  in  which 
2,195  medical  examinations  were 
administered  to  1,816  employees 
subsequent  to  their  initial  medical 
examination;  the  elapsed  interval, 
however,  was  unspecified.  The  medical 
reevaluations  found  only  two  employees 
who  had  unknown  (to  the  employees) 
medical  conditions;  one  of  the 
employees  had  claustrophobia,  and  the 
other  employee  had  reduced  pulmonary 
function  and  an  abnormal  chest  x-ray. 
AISI  recommended  that  the  frequency  of 
medical  reevaluation  be  "determined  by 
a  licensed  medical  provider  or  to  verify 
a  suspected  functional  disability  that 
might  affect  the  ability  to  wear  a 
respirator." 

The  statements  and  recommendations 
made  by  commenters  who  believed  that 
the  requirement  should  be  revised  or 
eliminated  are  summarized  as  follows: 

(1)  An  annual  interval  is  arbitrary  or 
unnecessary  (Exs.  54-234,  54-263,  54- 
267); 

(2)  A  biannual  interval  should  be  used 
(Exs.  54-191,  54-278,  54-326); 

(3)  The  intervals  should  be  age-based, 
using  either  the  ANSI  or  NIOSH  age 
intervals  (Exs.  54-66.  54-172.  54-215, 
54-245,  54-250.  54-273,  54-318,  54- 
374,  54-381,  54-388,  54-426,  54-441, 
54-450,  54-451,  54-452.  54-453),  the 
age  intervals  recommended  by  the 
National  Fire  Protection  Association 
(NFPA)  under  NFPA  standard  1582  (Ex. 
54-155),  or  unspecified  age  intervals 
(Exs.  54-67,  54-218,  54-240,  54-271, 
54-326,  54-327,  54-342,  54-346,  54- 
361,  54-363,  54-429,  54-445.  54-454); 

(4)  Medical  reevaluation  should  be 
conducted  only  at  the  request  of  the 
PLHCP  (Exs.  54-70.  54-150.  54-180. 
54-217,  54-224, 54-313,  54-348.  54- 
350,  54-361,  54-432, 54-448, 54-449. 
54-450.  54-451.  54-452).  employers 
(Ex.  54-251),  employees  (Ex.  54-157),  or 
employees  trained  to  recognize 
respirator-induced  medical  effects  (Exs. 
54-181,  54-219,  54-242); 

(5)  Medical  reevaluation  should  be 
event-driven,  with  the  events  specified 
as  a  combination  of  age,  physical 
condition  or  medical  symptoms 
(including  breathing  difficulty),  job 
conditions,  respirator  type,  fi^quency  of 
respirator  use,  medical  history,  or  type 
of  exposure  (Exs.  54-79,  54-187,  54- 
189,  54-217,  54-218, 54-219,  54-220, 
54-242,  54-253,  54-265,  54-275,  54- 
278,  54-318.  54-319,  54-342,  54-357, 
54-381,  54-395,  54-439),  or  when  job 
conditions  or  the  type  of  respirator  used 
by  the  employee  increase  the  risk  of 
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adverse  effects  on  the  employee's  health 
(Exs.  54-151.  54-153). 

Several  commenters  (Exs.  54-38,  54- 
191,  54-388)  stated  that  medical 
reevaluation  should  not  be  conducted 
when  employees  experience  breathing 
difficulties  during  respirator  use 
because  these  effects  usually  occur  as  a 
result  of  canister  or  filter  overloading 
rather  than  an  employee's  medical 
condition. 

The  commenters  who  endorsed  the 
proposed  requirement  for  an  annual 
meaical  evaluation  stated  that  annual 
medical  evaluations  would  identify  or 
prevent  medical  problems  that  may 
arise  as  a  result  of  less  frequent  or  event- 
driven  medical  evaluations.  After 
carefully  reviewing  the  entire  record, 
OSHA  decided  to  revise  the  proposed 
requirement  and  to  make  njedical 
reevaluation  contingent  on  specific 
events  that  may  occur  during  respirator 
use,  regardless  of  the  duration  of 
respirator  use.  OSHA  also  has 
determined  that  a  rigid  approach  to 
medical  reevaluation  based  on  age  may 
ignore  serious  medical  conditions 
among  younger  employees  that  could  be 
aggravated  by  continued  respirator  use. 
As  noted  by  Dr.  Ross  H.  Ronish.  Site 
Medical  Director  for  the  Hanford, 
Environmental  Health  Foundation  (Ex. 
54-151),  "(mjedical  conditions  which 
can  affect  the  ability  of  an  individual  to 
use  various  types  of  respirator  occur 
even  in  young  people." 

This  approacn  is  appropriate  because 
medical  problems  requiring  evaluation 
by  a  PLHCP  can  occur  after  any  period 
of  respirator  use  and  in  workers  of  any 
age.  and  the  requirement  for  medical 
reevaluation  must  be  sufficiently 
flexible  to  accommodate  this  variability. 
In  addition,  the  employee,  supervisor, 
and  program  administrator  are  in  a 
position  to  note  conditions,  such  as 
breathing  difficulty,  which  would 
trigger  the  need  for  a  medical 
reevaluation. 

The  events  described  in  paragraph 
(e)(7)  of  the  final  standard  include 
significant  medical,  occupational,  and 
respirator  use  conditions  that  warrant 
medical  reevaluation  because  these 
conditions  are  known  to  impose 
additional  physiological  stress  on 
employees,  or  are  recognized  indicators 
of  medical  problems  associated  with 
respirator  use.  This  paragraph, 
therefore,  will  provide  for  flexible  and 
prompt  detection  of  medical  problems 
among  employees  who  use  respirators. 

The  specific  events  OSHA  has  listed 
in  paragraphs  (e)(7)(i),  (ii),  (iii)  and  (iv) 
that  trigger  medical  reevaluation  are 
based  on  OSHA's  experience  with 
substance-specific  standards  and  the 
record  of  this  rulemaking.  OSHA 


believes  that  these  events  cover  most 
situations  in  which  employees  are  at 
risk  of  experiencing  adverse  health 
effects  because  of  respirator  use  and  in 
which  the  einployee's  underlying 
medical  conditions  or  workplace 
conditions  have  changed  sufficiently  to 
make  the  initial  medical  evaluation 
obsolete.  As  noted  earlier  in  the 
discussion  of  this  paragraph,  these 
variables  were  considered  by  many 
commenters  to  be  important  in 
determining  the  frequency  with  which 
employees  should  be  medically 
reevaluated. 

Medical  Removal  Protection 

The  proposed  rule  did  not  include  a 
provision  for  medical  removal 
protection  (MRP).  Such  a  provision 
requires  employers  to  provide 
employees  who  are  unable  to  use 
respirators  with  alternative  jobs  at  no 
loss  of  pay  and  other  benefits.  In  the 
notice  of  proposed  rulemaking  (59  FR 
58912).  the  Agency  noted  that  MRP 
provisions  had  been  included  in  some 
earlier  substance-specific  standards,  but 
stated  that  insufficient  information  had 
been  provided  in  response  to  the  ANPR 
to  include  in  the  proposed  rule  an  MRP 
provision  that  would  be  applicable  to  all 
workplaces  in  which  respirators  are 
used.  To  enable  it  to  evaluate  whether 
an  MRP  provision  might  be  appropriate 
for  this  generic  respirator  standard, 
OSHA  asked  for  comments  and 
information  about  cases  in  which 
employees  were  found  to  be  unable  to 
use  respirators  in  their  jobs.  The  Agency 
specifically  requested  information  about 
the  frequency  of  cases  in  which 
employees  were  found  to  be  unable  to 
use  respirators  and  the  details  of  such 
cases,  including  how  the  determination 
of  an  employee's  inability  to  use  a 
respirator  affected  the  worker's  job 
responsibilities. 

Numerous  comments  were  received 
on  this  issue.  Most  of  the  commenters 
«vho  addressed  the  issue  (Exs.  54-92, 
54-206,  54-220,  54-240,  54-250.  54- 
267.  54-273,  54-286,  54-295,  54-342, 
54-381,  54-435.  54-443)  suggested  that 
a  provision  requiring  employers  to 
provide  alternative  jobs  as  a 
consequence  of  medical  removal  be 
excluded  from  the  final  standard, 
although  some  (Exs.  54-213.  54-387, 
54-427,  54-428.  54-455)  endorsed  such 
a  provision.  The  commenters  who 
opposed  the  provision  argued  that: 
employees  already  receive  adequate 
protection  against  medically  related  job 
displacement  and  unemployment 
through  existing  federal,  state,  and  local 
law  (e.g.,  the  Americans  with 
Disabilities  Act  and  the  Rehabilitation 
Act  of  1973);  the  reqi^rement  exceeded 


OSHA's  statutory  authority;  and  OSHA 
failed  to  justify  the  provision  adequately 
in  the  proposal.  Commenters  who 
favored  MRP  believed  that  such  a 
provision  was  needed  for  medical 
evaluation  to  be  effective.  They  stated 
that  employees  will  refuse  necessary 
medical  evaluation  if  they  believe  their 
jobs  might  be  placed  in  jeopardy.  The 
Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE)  (Ex.  126)  endorsed 
MRP,  claiming  that  in  most  cases  such 
protection  is  feasible  on  both  a 
temporary  and  permanent  basis  for  the 
railroad  indust^;  infeasible  or 
inconvenient  cases  could  be  resolved, 
according  to  this  commenter,  uilder 
their  collective  bargaining  agreement. 
The  BMWE  also  recommended  that 
employees  who  have  been  detennined 
by  employers  to  be  unable  to  use 
respirators  be  allowed  to  seek  a  second 
medical  opinion  (i.e.,  to  have  multiple 
physician  review)  "unencumbered  by 
ulterior  motives  on  the  part  of  the 
employer." 

As  noted  above,  OSHA  has  included 
MRP  in  some  of  its  existing  substance- 
specific  standards  for  employees  who 
are  unable  to  use  respirators.  In  the 
Cotton  Ehist  standard,  for  example, 
OSHA  provided  that  if  a  physician 
determines  that  an  employee  is  unable 
to  use  any  type  of  respirator,  the 
employee  must  be  given  the  opportimity 
to  transfer  to  an  available  position  in 
which  respirator  use  is  not  required, 
with  no  loss  of  wages  or  benefits  (50  FH 
51154-56).  OSHA  specifically  found, 
based  on  the  evidence  in  the  Cotton 
Dust  rulemaking  record,  that  some 
employees  would  be  reluctant  to  reveal 
information  necessary  for  proper  health 
care  if  the  employee  feared  that  the 
information  might  result  in  transfer  to 
lower  paying  jobs.  Similar  MRP 
provisions  for  employees  unable  to  use 
respirators  have  been  included  in 
OSHA's  Asbestos  and  Cadmium 
standards.  However.  MRP  provisions  for 
workers  unable  to  use  respirators  have 
not  been  included  in  most  of  OSHA's 
substance-specific  standards,  even 
though  all  such  standards  require  that 
employees  who  use  respirators  undergo 
medical  evaluation  to  determine  their 
ability  to  do  so  (e.g..  the  1.3-Butadiene, 
Formaldehyde.  Ethylene  Oxide. 
Acrylonitrile,  Benzene,  and  Lead 
standards). 

OSHA  believes  that  a  number  of 
provisions  of  the  final  standard  will 
effectively  avoid  any  disincentive  on  the 
part  of  employees  to  cooperate  with 
medical  evaluation.  Paragraph  (e)(1) 
requires  the  employer  to  provide 
medical  evaluation  to  an  employee 
before  the  employee  uses  a  respirator  in 
the  workplace.  Therefore,  employees 
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cannot  refuse  to  undergo  medical 
evaluation  and  |:pntinue  in  a  job  that 
requires  respiraf^r  use.  All  employees 
who  use  SCBAsljDie  type  of  respirator 
that  imposes  th6  greatest  physiological 
burden  on  the  u|9er,  must  receive 
medical  examiiMions,  and  the  PLHCT 
who  conducts  tn^  examination  has 
discretion  to  deunnine  the  tests, 
consultations,  anid  diagnostic 
procedures  to  b^  [included  in  the 
examination.  Giyen  this  discretion  on 
the  part  of  the  PLHCP,  and  the  PLHCP's 
awareness  of  the  jconsiderable 
physiological  btj^en  that  SCBA  use 
places  on  the  user,  OSHA  believes  that 
the  PLHCP  will  he  able  to  evaluate  the 
employee's  abilftir  to  use  an  SGBA  even 
if  the  employee  U  reluctant  to  cooperate 
fully  with  the  examination. 

Moreover,  pa^graph  (e)(7)  requires 
the  employer  to  medically  reevaluate  an 
employee  when  a  PLHCP,  supervisor,  or 
prograra  administrator  observes  that  Uie 
employee  is  havlhg  a  medical  problem 
during  respirator  use  and  they  inform 
the  employer  of  their  observation.  Many 
of  the  jobs  in  which  SCBA  use  is 
required  are  strenuous,  and  any  undue 
physiological  burpen  the  respirator 
places  on  an  employee  will  often  be 
readily  observable  by  the  employer, 
PLHCP,  supervisors,  or  program 
administrator.  Paragraph  {e)(7), 
therefore,  will  h^lp  ensure  that  an 
employee  who  is  medically  unable  to 
use  a  respirator,  vrhether  a  SCBA  or 
another  type  of  r66pirator,  cannot  avoid 
medical  evaluatioi  by  refusing  to 
cooperate.  \\ 

The  final  standard  also  encourages 
cooperation  in  medical  evaluation  by 
employees  who  aije  assigned  to  use 
negative  pressure  irespirators.  Some 
employees  will  bia  unable  to  use 
negative  pressure  respirators  because  of 
breathing  resistanqe  caused  by  medical 
conditions  such  ji  asthma  and 
bronchitis.  The  fojal  standard  provides 
these  employees  kVith  a  strong  incentive 
to  cooperate  with  medical  evaluation  by 
requiring  the  employer  to  provide  them 
with  a  powered  ajir-purifying  respirator 
(PAPR)  when  thei  PLHCP  who  conducts 
the  evaluation  determines  that  the 
employees  cannot  use  a  negative 
pressure  respirator  but  can  use  a  PAPR. 
OSHA  believes  th^t  many  workers  who 
are  medically  unable  to  use  a  negative 
pressure  respirator  will  be  able  to  use  a 
PAPR,  which  offenp  considerably  less 
breathing  resistaiii(|e  than  a  negative 
pressure  respiratdi|.  Therefore,  those 


employees  who  • 


their  medical  abiliiy  to  use  a  respirator 


will  have  a  strong 
fully  with  the  me 
because  they  are 


with  a  less  physic  logically  burdensome 


!  concerned  about 


incentive  to  cooperate 
ical  evaluation 
;ely  to  be  provided 


respirator  that  will  enable  them  to 
continue  in  their  jobs. 

Paragraph  (fh-Fit  Testing 

bitroduction 

The  final  rule  requires  that,  before  an 
employee  is  required  to  use  any 
respirator  with  a  negative  or  positive 
pressure  tight-fitting  facepiece,  the 
employee  must  be  fit  tested  with  the 
same  make,  model,  style  and  size  of 
respirator  that  will  be  used.  The  ANSI 
Z88.2-1992  respiratory  protection 
standard  also  recommends  such  testing 
before  respirator  use.  Employers  who 
allow  employees  to  voluntarily  use 
respirators  need  not  provide  fit  testing 
for  those  employees,  although  OSHA 
encourages  them  to  do  so. 

It  is  axiomatic  that  respirators  must  fit 
properly  to  provide  protection.  If  a  tight 
seal  is  not  maintained  between  the 
facepiece  and  the  employee's  face, 
contaminated  air  will  be  drawn  into  the 
facepiece  and  be  breathed  by  the 
employee.  The  fit  testing  requirement  of 
paragraph  (0  seeks  to  protect  the 
employee  against  breathing 
contaminated  ambient  air  and  is  one  of 
the  core  provisions  of  the  respirator 
program  required  by  this  standard. 

In  the  years  since  OSHA  adopted  the 
previous  respirator  standard,  a  number 
of  new  fit  testing  protocols  have  been 
developed  and  tested  (Exs.  2,  8,  24-2. 
24-12,  24-20,  46,  49).  During  the  same 
period  manufacturers  have  developed 
multiple  sizes  and  models  of  respirator 
facepieces  in  order  to  provide  better  fits 
for  the  variety  of  facial  sizes  and  shapes 
found  among  respirator  users. 
Incorporation  of  these  advances  into  the 
standard  is  particularly  important 
because  facepiece  leakage  is  a  major 
source  of  in-mask  contamination. 

Studies  show  that  lack  of  fit  testing 
results  in  reduced  protection.  In  a 
health  hazard  evaluation  (HHE) 
conducted  by  NIOSH  at  a  medical 
center  (Ex.  64-56).  NIOSH  found  that 
workers  using  disposable  respirators 
were  not  getting  adequate  protection 
because  the  respirators  had  not  been  fit 
tested.  Other  HHEs  conducted  by 
NIOSH  show  that  workers  who  used 
respirators  where  there  was  no  fit 
testing  suffered  adverse  health  effects 
resulting  from  overexposure  to  airborne 
contaminants  (See  HETAs  81-283-1224 
and  83-075-1559). 

Based  on  the  record  evidence,  OSHA 
concludes  that  poorly  fitting  facepieces 
expose  workers  to  contaminants  and 
that  the  use  of  an  effective  fit  testing 
protocol  is  the  best  way  of  determining 
which  respirator  facepiece  is  most 
appropriate  for  each  employee.  Indeed, 
the  need  to  include  fit  testing 


requirements  in  the  standard,  and  to 
specify  the  proper  method  of 
^  accompUshing  such  testing,  were  among 
the  major  reasons  OSHA  proposed  to 
revise  the  existing  respirator  standard. 

Fit  testing  may  be  either  qualitative  or 
quantitative.  Qualitative  fit  testing 
(QLFT)  involves  the  introduction  of  a 
gas,  vapor,  or  aerosol  test  agent  into  an 
area  around  the  head  of  the  respirator 
user.  If  the  respirator  user  can  detect  the 
presence  of  the  test  agent  through 
subjective  means,  such  as  odor,  taste,  or 
irritation,  the  respirator  fit  is 
inadequate.  In  a  quantitative  respirator 
fit  test  (QNFT),  the  adequacy  of 
respirator  fit  is  assessed  by  measuring  ' 
the  amount  of  leakage  into  the 
respirator,  either  by  generating  a  test 
aerosol  as  a  test  atmosphere,  using 
ambient  aerosol  as  the  test  agent,  or 
using  controlled  negative  pressure  to 
measure  the  volumetric  leak  rate. 
Appropriate  instrumentation  is  required 
to  quantify  respirator  fit  in  QNFT. 

OSHA's  prior  respirator  standard 
required  training  that  provided 
opportunities  for  each  user  to  have  the 
respirator  "fitted  properly"  and  to  wear 
it  in  a  test  atmosphere.  However,  it  did 
not  specify  the  test  protocols  to  be  used. 
The  previous  standard  also  required  that 
employees  be  trained  to  check  the  fit 
each  time  the  respirator  is  put  on, 
although  without  specifying  how  the  fit 
check  was  to  be  performed  or  the  types 
of  fit  checks  that  were  acceptable. 
OSHA's  own  compliance  experience, 
and  the  experience  gained  from 
respirator  research  over  the  past  25 
years,  demonstrates  that  the  existing 
standard's  Umited  fit  testing 
requirements  do  not  provide  employers 
with  adequate  guidance  to  perform 
appropriate  fit  testing. 

The  substance-specific  standards  that 
have  been  issued  over  the  past  20  years 
show  the  evolution  of  OSHA's 
recognition  of  the  need  for  fit  testing 
guidance.  The  early  standards,  such  as 
the  1978  Acrylonitrile  standard  (29  CFR 
1910.1045)  and  the  1978  Lead  standard 
(29  CFR  1910.1025).  required 
quantitative  fit  tests  but  did  not  provide 
specific  protocols.  Subsequently,  in 
1982.  the  lead  standard  was  amended  to 
allow  qualitative  fit  testing  for  half  mask 
negative  pressure  respirators,  provided 
that  one  of  three  specified  protocols  was 
followed  (47  FR  51110).  These  specified 
qualitative  fit  testing  (QLFT)  protocols 
use  isoamyl  acetate,  irritant  smoke,  or 
saccharin  as  the  test  agents.  They  have 
been  used  in  all  subsequent  standards 
(e.g..  Cadmium,  §  1910.1027;  1-3 
Butadiene,  §  1910.1051;  Methylene 
Chloride,  §  1910.1052)  with  fit  testing 
requirements. 
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One  of  the  major  changes  from 
requirements  in  the  previous  standard 
made  by  this  final  standard  is  its 
requirement  that  fit  testing  be 
conducted  according  to  specific 
protocols  and  at  specific  intervals  or  on 
the  occurrence  of  defined  triggering 
events.  Paragraphs  (f)(1)  and  (f)(2)  of  the 
standard  require  employers  to  ensure 
that  each  employee  using  a  tight-fitting 
facepiece  respirator  passes  an 
appropriate  fit  test  before  using  such  a 
respirator  for  the  first  time  and 
whenever  a  different  respirator 
facepiece  is  used,  as  well  as  at  least 
annually  thereafter.  Paragraph  (f)(3) 
requires  the  employer  to  provide  an 
additional  fit  test  whenever  the 
employee  reports,  or  the  employer, 
PLHCP,  supervisor,  or  program 
administrator  observes,  changes  in  the 
employee's  physical  condition  that 
could  affect  respirator  fit.  Examples  of 
conditions  causing  such  changes  could 
be  the  wearing  of  new  dentures, 
cosmetic  surgery,  or  major  weight  loss 
or  gain.  Paragraph  (f)(4)  specifies  that  if 
an  employee  who  has  passed  a  fit  test 
subsequently  notifies  the  employer, 
program  administrator,  supervisor,  or 
PLHCP  that  the  fit  of  the  respirator  is 
unacceptable,  the  employee  must  be 
given  a  reasonable  opportunity  to  select 
a  difiierent  respirator  facepiece  and  to  be 
retested.  Paragraph  (f)(5)  requires  that 
the  fit  test  be  administered  according  to 
one  of  the  protocols  included  in 
mandatory  Appendix  A. 

Paragraph  (f)(6)  limits  quaUtative  fit 
testing  to  situations  where  the  user  of  a 
negative  pressure  air-purifying 
respirator  must  achieve  a  minimimi  fit 
factor  of  100  or  less.  Paragraph  (f)(7) 
explains  that  a  quantitative  fit  test  has 
been  passed  when  the  fit  factor,  as 
determined  through  an  OSHA  accepted 
protocol,  is  at  least  100  for  tight-fitting 
half  masks  or  500  for  tight-fitting  full 
facepiece  respirators. 

Paragraph  (f)(8)  requires  that  all  QLFT 
or  QNFT  fit  testing  of  tight-fitting 
atmosphere-supplying  respirators  and 
tight-fitting  {rawered  air-purifying 
respirators  be  performed  with 
respirators  in  the  negative  pressure 
mode,  even  if  they  are  to  be  used  in 
positive  pressure  mode  in  the 
workplace,  and  contains  additional 
requirements  for  measuring  fit  testing 
results.  It  also  requires  that  all 
facepieces  modified  to  perform  a  fit  test 
be  restored  to  their  NIOSH-approved 
configiu^tion  before  being  used  in  the 
workplace. 

Detailed  discussions  of  each  of  the 
paragraphs  related  to  fit  testing  follow. 


Fit  Testing— Paragraph  (f)(1) 

Paragraph  (f)(1)  of  the  final  standard 
requires  that  all  tight-fitting  respirators 
be  fit  tested  in  accordance  with  the 
requirements  of  the  final  standard.  The 
ANSI  288.2-1992  standard  has  a  similar 
fit  testing  requirement,  as  did  proposed 
paragraph  (f)(3).  The  need  to  fit  test 
"negative  pressure"  respirators  was 
widely  supported  (Exs.  54-5,  54-38,  54- 
67,  54-153.  54-158,  54-167.  54-172. 
54-173.  54-185.  54-208.  54-219.  54- 
263.  54-273.  54-278,  54-313,  54-330. 
54—424).  No  comments  opposing  this 
requirement  were  received. 

However,  the  record  contains 
comments  both  supporting  and 
opposing  the  need  to  require  the  same 
type  and  fi^quency  of  fit  testing  for 
"positive  pressure"  respirators,  which 
are  defined  in  the  final  standard  as 
respirators  "in  which  the  pressure 
inside  the  respiratory  inlet  covering 
exceeds  the  ambient  air  pressure  outside 
the  respirator."  A  number  of 
commenters  stated  that  positive 
pressure  atmosphere-supplying 
respirator  users  should  not  be  required 
to  pass  a  fit  test  (Exs.  54-271,  54-280, 
54-290, 54-297, 54-314, 54-324.  54- 
330.  54-339. 54-346.  54-350,  54-352. 
54-361 ,  54—424).  These  commenters 
believed  that  fit  testing  of  such 
respirators  was  not  needed  because  the- 
positive  pressure  inside  the  facepiece 
would  prevent  contaminated  ambient 
air  £rom  leaking  from  the  outside 
atmosphere  to  the  area  inside  the 
facepiece. 

For  example,  the  Southern  California 
Edison  Company  (Ex  54-316)  stated 
that  there  was  no  need  to  fit  test  tight- 
fitting  positive  pressure  respirators 
because  "(tjhe  chances  of  these  type  of 
respirators  becoming  negative  pressure 
under  normal  use  conditions  are  very 
slim  and  generally  occur  only  when 
there  has  been  a  restriction  or  failure  of 
the  air  supply  system."  The  Alabama 
Power  Company  (Ex.  54-217)  similarly 
stated  that  there  was  no  need  to  fit  test 
tight-fitting  supplied  air  respirators 
(SARs)  or  powered  air-purifying 
respirators  (PAPRs)  because  the  chance 
was  slight  that  a  negative  pressure 
condition  would  occur  during  normal 
use.  The  Reynolds  Metals  Company  (Ex. 
54-222)  stated  that,  with  positive 
pressure  respirators,  gross  leaks  were 
unlikely  to  occur  if  the  user  was  trained. 
Beaumont  &  Associates  (Ex.  54-246) 
stated  that  a  well  trained  user  of 
pressure  demand  or  continuous  flow 
respirators  would  quickly  be  aware  of 
any  gross  leakage.  Eric  Jaycock.  CIH. 
(Ex.  54-419)  questioned  whether 
requiring  the  fit  testing  of  positive 
pressure  respirators  would  cause 


employers  to  choose  other,  less 
protective,  respirators.  The  Coimty  of 
Rockland  Fire  Training  Center  (Ex.  54- 
155)  stated  that  positive  pressure  SCBAs 
may.  theoretically,  leak  around  the  seal, 
but  that,  in  its  experience,  this  was 
imlikely  to  happen  in  normal  working 
situations.  It  recommended  that  positive 
pressure  SCBAs  be  exempted  hom  the 
fit  test  requirement  if  the  user  passes  a 
negative  pressure  fit  check  upon 
donning  to  ensure  an  effective  seal. 

Other  evidence  in  the  record, 
however,  demonstrates  that,  even  with 
positive  pressure  respirators,  facepiece 
leakage  can  occur  when  the  high 
inhalation  rates  associated  with 
increased  workloads  cause  the  facepiece 
pressure  to  become  negative  in  relation 
to  the  outside  atmosphere.  An 
evaluation  of  the  performance  of 
powered  air-purifying  respirators 
equipped  with  tight-fitting  half  masks 
by  the  Lawrence  Livermore  National 
Laboratory  (Ex.  64-94)  demonstrated 
what  its  authors  called  the  "Myth  of 
Positive  Pressure."  The  study  fotind 
that,  at  the  NIOSH-required  flow  rate  of 
4  cubic  feet/minute  (cfm),  a  half  mask 
PAPR  tested  at  an  80%  work  rate  had  a 
negative  facepiece  pressure  during 
inhalation  for  all  subjects.  The  authors 
concluded  that  the  respirator  protection 
that  the  device  can  provide  is 
de{>endent  in  large  part  on  the  tightness 
of  the  seal  to  the  face  of  the  wearer. 

Dahlback  and  Novak  (Ex.  24-22)  also 
found  negative  pressure  inside  the 
facepieces  of  pressure-demand 
respirators  when  workers  engaged  in 
heavy  work  and  had  inhalation  peak 
flow  rates  of  300  liters  a  minute. 
Workers  in  this  study  who  had  not  been 
fit  tested  developed  negative  pressure 
inside  their  masks  much  more 
frequently  than  those  who  had  been  fit 
tested. 

Some  conunenters  (Exs.  54-214,  54- 
217.  54-222.  54-232.  54-234. 54-245, 
54-251.  54-278.  54-330.  54-424)  stated 
that  any  negative  pressure  due  to  leaks 
on  inhalation  can  be  countered  by  the 
increased  air  flow  of  a  positive  pressure 
respirator.  While  increased  air  flow  can 
reduce  the  niunt)er  of  negative  pressure 
episodes  (Ex.  64-94).  OSHA  does  not 
believe  that  the  realities  of  respirator 
usage  allow  exclusive  reliance  on  this 
mechanism  to  substitute  for  fit  testing. 
Moreover,  the  air  pressure  that  positive 
pressure  respirators  provide  inside  the 
facepiece  is  intended  to  overcome  the 
momentary  leakage  that  may  occur  even 
with  a  properly  fitting  facepiece.  This 
positive  airflow  alone  is  not  an  adequate 
substitute  for  a  properly  fitting 
facepiece.  and  cannot  be  relied  upon  to 
overcome  the  leakage  that  can  occtir 
into  poorly  fitting  facepieces. 
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Requiring  fit  {tests  for  positive 
pressure  respirators  is  also  necessary 
because  the  contequences  of  facepiece 
leakage  into  positive  pressure 
respirators  can  be  extremely  serious. 
Positive  pressure  respirators  are  usually 
worn  in  more  hasurdous  situations  than 
those  in  which  negative  pressure 
respirators  are  worn.  For  example,  only 
positive  pressu^  respirators  can  be 
worn  in  IDLH  at]  nospheres.  By 
definition,  ther^  is  little  tolerance  for 
facepiece  leakage  in  such  atmospheres. 
Positive  pressiuio  respirators  also  are 
used  when  the  concentration  of  the 
toxic  substance  |iB  many  times  greater 
than  the  pennis$ible  exposure  limit. 
Even  where  positive  pressure  respirators 
are  worn  in  lower  risk  situations,  they 
are  often  selected  because  the  hazardous 
gas  or  vapor  in  t^e  atmosphere  lacks 
adequate  sensoijyj  warning  properties, 
clearly  a  factor  (ulling  for  the  minimum 
amount  of  facepiece  leakage.  Employees 
also  may  believ^  that  they  can  afford  to 
use  less  care  in  piking  a  respirator  that 
appears  to  be  hi^ly  protective;  they 
may  ignore  seal  lohecks  and  strap 
tensioning  becaik^  they  are  relying  on 
air  flow  to  overcome  any  leaks.  Fit 
testing  demonstrates  to  employees  that 
positive  pressure  respirators  can  leak, 
and  offers  an  opportunity  for  the 
employee  to  see:  Via  quantification, 
what  actions  (e.^.^  Iwnding  at  the  waist, 
jerkftig  the  head"  talking)  relating  to  "fit 
will  decrease  protection. 

Similarly,  although  a  negative  or 
positive  pressure  user  seal  check  is 
important  to  enstire  proper  donning  and 
adjustment  of  th^f  respirator  each  time  it 
is  put  on,  it  is  ndt  a  substitute  for  the 
selection  of  an  adequately  fitting 
respirator  through  fit  testing.  Most 
respirator  fit  testiiig  is  preceded  by  a 
user  seal  check,  feiit  experience  with 
respirator  fit  test  Hg  has  shown  that 
some  individual!  jwho  pass  this  user 
seal  check  with  \  /bat  they  think  is  an 
adequately  fittinjjlfacepiece 
subsequently  fail  their  fit  test  due  to 
poor  respirator  fit.  As  John  Hale  of 
Respirator  Suppq^  Services  (Ex.  54-5) 
stated,  "Yes,  thena  is  some  information 
to  be  obtained  about  gross  facepiece-to- 
face  leakage  by  performing  these  checks. 
But,  there  are  no  performance  criteria, 
there  is  no  know^icorrelation  between 
the  result  of  this  i^eck  and  respirator  fit 
or  performance  *  *  *  ." 

A  number  of  experts  and  consensus 
organizations  supported  the  proposal's 
requirement  for  fit  testing  of  all  tight- 
fitting  respirators.  The  Washington  State 
Department  of  Labor  and  hidustries  (Ex. 
54-173).  the  Aluitnnum  Company  of 
America  (Ex.  54-^|l7)  and  the  United 
54-387)  endoraed  fit 
pressure  respirators 
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because  these  respirators  do  not  always 
maintain  positive  pressure  due  to 
overbreathing  or  physical  exertion.  The 
Industrial  Safety  Equipment  Association 
(ISEA)(Ex.  54-363)  supported  OSHA's 
proposal  for  fit  testing  of  all  tight-fitting 
respirators,  stating  that  it  was  consistent 
with  the  ANSI  Z88.2-1992  standard's 
requirements.  Fit  testing  for  all  tight- 
fitting  respiratora  is  found  in  clause 
9.1.2  of  the  ANSI  Z88.2-1992  respirator 
standard  (Ex.  81).  which  requires  that 
positive  pressure  respirators  with  tight- 
fitting  facepieces  be  quaUtatively  or 
quantitatively  fit  tested  in  the  negative 
pressure  mode.  The  National  Fire 
Protection  Association  (NFPA) 
standards  1500  and  1404  also  require 
that  firefighters  using  SCBAs  pass  a  fit 
test  (Tr.  479).  The  American  Industrial 
Hygiene  Association  (Ex.  54-208)  also 
supported  the  fit  testing  of  all  tight- 
fitting  respirators.  Moreover,  workplace 
protection  factor  studies  conducted  by 
respirator  manufacturers.  NIOSH, 
national  laboratories  and  others  always 
fit  test  subjects  to  reduce  the  effect  of 
facepiece  leakage  that  is  unrelated  to 
design  and  construction  (See,  e.g.,  Exs. 
64-14,  64-36,  64-94). 

This  record  has  convinced  OSHA  that 
it  is  necessary  to  require  the  fit  testing 
of  both  positive  and  negative  pressure 
tight-fitting  respirators.  Even  positive 
pressure  respirators  do  not  always 
maintain  positive  pressure  inside  the 
facepiece,  particularly  when  facepiece 
fit  is  poor,  strenuous  work  is  being 
performed,  and  overbreathing  of  the 
respirator  occurs  (Exs.  64-94, 64-101). 
Leakage  must  be  minimized  so  that 
users  consistently  achieve  the  high 
levels  of  protection  they  need.  Most 
workplace  use  of  positive  pressure 
atmosphere-supplying  respirators 
occurs  in  high  hazard  atmospheres  (e.g.. 
emergencies,  spills,  IDLH  conditions,    . 
very  high  exposures,  abrasive  blasting), 
where  a  high  degree  of  certainty  is 
required  that  the  respirator  is  maximally 
effective.  Positive  pressure  respirators, 
like  negative  pressure  respirators,  come 
in  a  variety  of  sizes  and  models,  each 
with  its  own  unique  fit  characteristics. 
The  only  reliable  way  to  choose  an 
adequately  fitting  facepiece  for  an 
individual  user  from  among  the 
different  sizes  available  is  by  fit  testing. 
The  problem  of  leakage  due  to  poor 
facepiece  fit  can  be  minimized  by 
choosing  good  fitting  facepieces  through 
fit  testing  for  positive  pressure 
respirator  users.  OSHA  concludes  that 
the  requirement  to  fit  test  tight-fitting 
positive  pressure  respirators  is 
appropriate  to  reduce  leakage  into 
facepieces.  and  to  improve  the 


protection  that  all  kinds  of  tight-fitting 
respirators  provide  in  the  workplace. 

Frequency  of  Fit  Testing— Paragraph 
(f)(2)  *  '^  ^ 

Final  paragraph  (f)(2).  Hke  the 
proposal,  requires  that  fit  testing  be 
performed  prior  to  an  employee's  initial 
use  of  a  respirator  in  the  workplace: 
whenever  a  different  model,  size,  make, 
or  style  of  respirator  facepiece  is  used: 
and  at  least  annually  thereafter.  Only 
the  requirement  to  conduct  fit  testing 
annually  was  disputed  in  the 
rulemaking.  Commenters  generally 
agreed  that  some  additional  fit  testing 
beyond  an  initial  test  was  necessary,  but 
opinions  varied  widely  on  the 
appropriate  intervals  at  which  such  tests 
should  be  performed.  A  few 
participants,  including  the  UAW  (Ex. 
54-387),  urged  that  fit  testing  be 
required  every  six  months,  since 
changes  in  weight,  facial  hair  and 
scarring,  dental  work,  and  cosmetic 
surgery  may  alter  respirator  fit.  The 
UAW  also  stated  that  visual  observation 
was  not  a  reUable  way  to  identify  the 
presence  of  these  changes. 

A  number  of  commenters  suggested 
that  longer  intervals,  generally  two  to 
three  years,  would  be  appropriate.  For 
example.  Allied  Signal  (Ex.  54-175) 
recommended  "periodic"  or  "every  two- 
years"  as  the  fit  testing  interval.  Public 
Service  Electric  and  Gas  Co.  (Ex.  54- 
196)  stated  that  a  "two  year  time  frame 
strikes  a  good  balance  bietween  safety 
concerns  and  practicality."  The  Texas 
Chemical  Council  (Ex.  54-232)  stated 
that,  in  its  members'  experience.  "*  •  * 
virtually  no  individuals  fail  fit  tests  a 
year  after  initial  testing  for  a  given 
chemical  exposure  using  the  same 
manufacturer's  respirator."  The  Exxon 
Company  (Ex.  183).  in  response  to 
questions  asked  at  the  June  hearings, 
reported  that  of  the  230  employees  at 
their  Baton  Rouge  refinery  given  an 
annual  QNFT  in  1995,  a  year  after  their 
initial  respirator  selection  in  1994.  less 
than  one  percent  (two  employees) 
changed  their  respirator  size  because  of 
failing  the  annual  QNFT.  Exxon  stated 
that  few  employees  change  the  size  of 
their  respirator  from  year  to  year,  and 
that  "the  data  suggest  that  annual 
quantitative  fit-testing  should  not  be 
necessary  and  such  testing  may  be  done 
on  a  less  frequent  basis  than  once  per 
year."  The  Peco  Energy  Company  (Ex. 
54-292)  stated  that  its  experience 
showed  that  a  three  year  interval  is 
sufficient  to  ensure  a  proper  fit, 
provided  that  mandatory  refitting  is 
conducted  if  there  are  changes  in  the 
respirator  user's  physical  condition.  The 
Eastman  Chemical  Co.  (Ex.  54-245) 
recommended  that  the  time  limit  be  not 
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less  than  two  years.  The  International 
Paper  Co.  (Ex.  54-290)  stated  that  "bi- 
annual (sic)  levery  two  years]  fit-testing 
with  proper  training  should  be 
adequate"  and  that  proper  training 
would  require  that  employees  report  to 
the  employer  facial  feature  changes  that 
have  occurred  or  failure  to  get  an 
adequate  seal  dilring  the  positive/ 
negative  pressure  seal  check. 

Other  participants  beUeved  that  fit 
testing  beyond  initial  fit  testing  should 
be  required  only  when  an  employee 
switches  to  a  different  respirator,  or 
when  a  significant  change  occurs  in  an 
employee's  physical  condition  that  may 
interfere  with  obtaining  an  adequate 
facepiece  seal  (Exs.  54-177,  54-187,  54- 
190.  54-193.  54-197,  54-214,  54-286. 
54-297.  54-396,  54-397.  54-435.  54- 
323,  54-422,  Ex.  123).  The  American 
Iron  and  Steel  Institute  (Ex.  54-307,  Ex. 
175)  stated  that  annual  fit  testing  was 
unnecessary,  and  that  the  steel  industry 
experience  shows  that  once  a  wearer  has 
been  fit  tested  and  has  an  acceptable  fit. 
subsequmit  fit  tes»"  demonstrate 
consistent  fit  factors.  Mallinckrodt 
Chemical  (Ex.  54-289)  questioned  the 
need  for  annual  fit  testing  for  those 
employees  who  may  use  a  respirator 
infrequently,  such  as  once  or  twice  a 
year. 

However,  a  large  number  of 
rulemaking  participants  supported 
OSHA's  proposal  to  require  the  testing 
of  respirator  fit  on  an  annual  basis  (Exs. 
54-5.  54-6,  54-20,  54-153,  54-167,  54- 
172.  54-179.  54-219,  54-273.  54-289, 
54-293.  54-309,  54-348,  54-363.  54- 
410.  54-428.  54-455.  Ex.  177;  Tr.  1573, 
1610, 1653. 1674).  The  comments  of 
these  participants  and  other  evidence  in 
the  rulemaking  record  convince  OSHA 
that  the  annual  testing  requirement  is 
appropriate  to  protect  employee  health. 

Annual  retesting  of  respirator  fit 
detects  those  respirator  users  whose 
respirators  no  longer  fit  them  properly. 
The  Lord  Corporation,  which  already 
performs  annual  fit  tests,  reported  that 
of  its  154  employees  who  wear 
respirators,  one  to  three  (2  percent  or 
less)  are  identified  each  year  as  needing 
changes  in  model  or  size  of  mask  (Ex. 
54-156).  Hofhnan-LaRoche  only 
performs  fit  tests  at  two-year  intervals, 
and  it  reported  a  much  higher  incidence 
of  fit  test  failures.  Sixteen  of  the  233 
people  tested  in  a  recent  two  year  cycle 
of  fit  testing  (6.86%)  needed  a  change  in 
their  assigned  respirators  (Ex.  54-106). 

The  Lord  experience  (Ex.  54-156) 
indicates  that  annual  retesting  of 
facepiece  fit  detects  poorly  fitting 
facepieces,  while  the  Hoffinan-LaRoche 
evidence  demonstrates  that  waiting  two 
years  for  retesting  can  result  in  the 
discovery  that  quite  a  high  percentage  of 


workers  have  been  relying  on  poorly 
fitting  respirators.  Extending  the  retest 
interval  to  more  than  one  year  would 
allow  those  individuals  with  poor  fits 
that  could  have  been  detected  by  annual 
fit  testing  to  wear  their  respirator  for  a 
second  year  before  the  poor  fit  is 
detected. 

This  evidence  also  supports  OSHA's 
view  that  triggering  the  requirement  to 
retest  only  by  certain  events,  such  as  a 
change  in  the  worker's  condition,  and 
not  including  a  required  retest  interval, 
would  allow  poor  fits  to  continue. 
Changes  in  a  worker's  physical 
condition,  such  as  significant  weight 
gain  or  loss,  new  dentures  or  other 
conditions,  can  cause  alterations  in 
facial  structure  and  thus  respirator  fit. 
Physiological  changes  that  affect 
facepiece  fit  can  occur  gradually  over 
time  and  are  easily  overlooked  by 
observers,  and  by  the  users  themselves. 
Individuals  with  poorly  fitting 
respirators  were  often  detected  only 
through  fit  testing,  and  not  by  other 
methods  such  as  observation  of  changes 
in  facepiece  fit,  failure  to  pass  a  user 
seal  check,  or  an  employee  reporting 
problems  with  the  fit  of  the  respirator. 
Retesting  facepiece  fit  solely  on  the 
basis  of  physical  changes  in  individual 
respirator  users  would  not  be  a  reliable 
substitute  for  fit  testing  on  an  annual 
basis.  These  changes  in  an  individual's 
physical  condition  do,  however, 
indicate  the  need  for  retesting  that 
individual's  facepiece,  and  paragraph 
(f)(3)  requires  additional  fit  testing 
whenever  any  of  these  changes  is 
detected. 

Moreover,  fit  testing  not  only 
determines  whether  a  facepiece  seal  is 
adequate;  it  also  provides  an 
opportunity  to  check  that  fit  is 
acceptable,  permits  the  employee  to 
reduce  unnecessary  discomfort  and 
irritation  by  selecting  a  more 
comfortable  respirator,  and  reinforces 
respirator  treiining  by  providing  users 
with  a  hands-on  review  of  the  proper 
methods  of  donning  and  wearing  the 
respirator.  Therefore,  as  well  as 
providing  the  opportunity  to  detect 
poorly  fitting  respirator  facepieces,  the 
annual  fit  testing  requirement 
complements  OSHA's  requirement  for, 
and  may  partially  fulfill,  annual  training 
under  final  paragraphs  (k)(l),  (k)(3)  and 
(k)(5).  For  the  reasons  presented  above, 
and  based  on  a  thorough  review  of  the 
record,  OSHA  has  included  an  annual 
fit  test  requirement  in  the  final  rule. 

Refitting  Due  to  Facial  Changes — 
Paragraph  (0(3) 

Paragraph  (f)(7)  in  the  proposal 
addressed  the  need  to  refit  respirators 
when  changes  in  the  employee's 


physical  condition  occiu*.  The  proposal 
identified  facial  scarring,  cosmetic 
surgery,  or  an  obvious  change  in  body 
weight  as  conditions  requiring  refitting. 
Some  commenters  (Exs.  54-280,  54- 
428,  54-455)  suggested  that  dental  work 
affecting  facial  shape  should  also  trigger 
refitting.  The  International  Chemical 
Workers  Union  (ICWU)  suggested  that  a 
change  of  five  percent  in  body  weight  or 
twenty  pounds  should  be  regarded  as  an 
obvious  change  in  body  weight  that 
requires  refitting  (Ex.  54-427).  One 
commenter  opposed  requiring  the 
employer  to  determine  whether  an 
employee's  physical  change  should 
trigger  refitting,  stating  that  the 
responsibility  for  reporting  physical 
changes  should  rest  with  tiie  employee 
(Ex.  54-357). 

The  language  of  the  proposed 
paragraph  has  been  revised  in  the  final 
rule  10  provide  greater  clarity  and  to 
account  for  these  comments.  Because 
weight  loss  or  gain  affects  the  facial 
configuration  of  different  individuals 
differently,  OSHA  does  not  believe  it 
possible  to  stipulate  a  given  weight 
change  "trigger"  for  requiring  a  new  fit 
test.  The  final  standard  thus  retains  the 
proposed  language  regarding  an  obvious 
change  in  body  weight.  In  response  to 
the  comments  that  dental  work  can 
affect  facial  shape  and  respirator  fit,  the 
langnage  in  final  paragraph  (f)(3)  has 
been  revised  to  add  dental  changes  as 
another  item  that  can  trigger  a  new  fit 
test  requirement.  The  provision  has 
been  modified  to  trigger  retests  based  on 
employee  reports  of  facial  changes,  in 
addition  to  changes  observed  by  the 
employer,  supervisor,  program 
administrator,  or  PLHCP  that  may  affect 
facepiece  fit.  Employer  observations  of 
potential  problems  with  fit,  along  with 
self-reported  problems  with  facepiece  fit 
or  changes  in  facial  configuration, 
would  trigger  a  respirator  fit  retest 
under  final  paragraph  (f)(3). 

Paragraph  (f)(3)  requires  employers  to 
conduct  an  additional  fit  test  whenever 
an  employee  reports  changes,  or  there 
are  observations  of  changes,  in  the 
employee's  physical  condition  that 
could  affect  respirator  fit.  This  provision 
addresses  the  rare  situation  in  which  an 
employee's  facial  features  change  to  the 
extent  that  a  respirator  that  once  fit 
properly  may  no  longer  fit.  The 
conditions  listed  in  &e  standard  that 
may  cause  such  changes  in  facial 
features — facial  scarring,  dental 
changes,  cosmetic  surgery,  or  an 
obvious  change  in  body  weight — will 
generally  be  observable  by  the 
employer.  If  the  employee  reports  facial 
changes  that  are  not  readily  observable, 
the  employer  may  require  verification  of 
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the  changes  befdrs  offiering  an 
additional  fit  test. 

Retesting  for  Uii^ceptability— 
Paragraph  {f)(4) 

Paragraph  (f)(H )  of  the  final  standard 
requires  retestiM  whenever  the 
respirator  beconiles  "unacceptable"  to 
the  employee.  .'Vn  employee  who 
notifies  the  employer,  the  program 
administrator,  sjiipervisor.  or  the  PLHCP 
that  the  fit  of  the  respirator  is 
unacceptable  must  be  given  a  reasonable 
opportunity  to  be  retested  and  to  select 
a  different  respirator  facepiece.  This 
requirement  wa$  derived  firom 
paragraph  (f)(8)  a^  the  proposal,  which 
required  refitting  within  the  first  two 
^eeks  of  respirsfflor  use  for  masks  that 
become  "imacce^tably  uncomfortable." 

Although  som^  commenters  wanted 
to  delete  this  provision  on  the  grounds 
that  a  properly  fitted  and  trained  worker 
should  have  no  reason  to  exchange  the 
respirator  (Exs.  $|l-6. 54-20.  54-156. 
54-209,  54-215),  others  urged  that  the 
employee  be  allowed  to  request  a  refit 
at  any  time  a  respirator  becomes 
unacceptable.  Thisse  commenters  saw 
no  reason  to  limit  this  period  to  two 
weeks  (Exs.  54-154.  54-165).  The  utility 
of  the  two  week  period  was  specifically 
questioned  for  sjtjuations  where 
respirators  are  not  routinely  used  for 
long  periods  of  time  (Ex.  54-66),  or  are 
used  only  occasionally  (Ex.  54-220). 
Exxon  (Ex.  54-26|B)  stated  that  the  two 
week  provision  ^as  too  restrictive,  and 
that  employees  titiould  be  allowed  to 
select  another  re^irator  or  facepiece  as 
necessary  .-Dow  (Ex.  54-278)  also 
suggested  dropping  the  two  week 
Umitation.  The  ^erican  Petroleum 
Institute  (Ex.  54-J30)  recommended 
revised  performance  language  for  this 
provision.  The  Occidental  Chemical 
Company  (Ex.  54-346)  saw  no  reason  to 
specify  a  two  week  period,  and  stated 
that  employees  should  be  permitted  to 
select  a  new  respirator  facepiece  at  any 
time  because  of  iinacceptable 
discomfort. 

In  the  final  rulfe  OSHA  has  deleted 
the  two  week  lin^i|tation  on  the  time  in 
which  an  emjHoy^s  may  have  a 
respirator  retested.  In  addition,  the  term 
"unacceptable"  has  been  substituted  for 
the  term  "imcomfortable."  which  was 
used  in  the  proposal  and  was  objected 
to  by  several  comihenters  (Exs.  54-154. 
54-266.  54-278,  54-330).  A  respirator 
may  be  unacceptable  if  it  causes 
irritation  or  pain  |tp  an  employee  or  if, 
because  of  discortiifort,  the  employee  is 
unable  to  wear  the  respirator  for  the 
time  required. 


Fit  Testing  Protocols— Paragraph  (f)(5) 

Paragraph  (f)(5)  in  the  final  standard, 
which  is  substantively  the  same  as 
proposed  paragraph  (f)(3),  requires  that 
the  employer  use  an  OSHA-accepted 
QLFT  or  QNFT  protocolfbr  fit  tesUng. 
These  protocols  are  described  in 
mandatory  Appendix  A.  Appendix  A 
also  describes  the  methods  OSHA  will 
use  to  determine  whether  to  approve 
additional  fit  test  methods.  The 
provisions  in  proposed  paragraphs 
(f)(3).  (f)(4),  and  (f)(5)  that  referenced 
alternative  fit  test  procedures  therefore 
have  been  removed  from  the  final  rule. 
For  qualitative  fit  testing  (QLFT),  Part 
I  of  Appendix  A  contains  the  OSHA- 
accepted  qualitative  fit  testing  protocols 
for  the  isoamyl  acetate  QLFT  protocol: 
the  saccharin  QLFT  protocol;  and  the 
irritant  smoke  QLFT  protocol,  which 
were  first  adopted  in  the  Lead  standard 
(29  CFR  1910.1025).  In  addition. 
Appendix  A  contains  an  OSHA- 
accepted  protocol  for  the  Bitrex'"^ 
(Denatonium  benzoate)  QLFT  method, 
which  was  submitted  to  the  rulemaking 
record  and  commented  on  during  this 
rulemaking. 

Appendix  A  also  lists  three  protocols 
for  the  QNFT  methods  that  are  OSHA- 
accepted.  The  first  is  the  traditional 
generated  aerosol  QNFT  method  in 
which  a  test  atmosphere  (com  oil, 
DEHS,  or  salt)  is  generated  inside  a  test 
enclosure  and  the  concentration  inside 
and  outside  the  mask  is  measured.  The 
second  method  is  the  ambient  aerosol 
QNFT  method,  commonly  called  the 
PortacounfTM  method,  which  uses  a 
condensation  nuclei  counter  to  measure 
the  ambient  aerosol  concentrations 
inside  and  outside  the  mask.  The  third 
method  that  has  been  added  is  the 
controlled  negative  pressure  (CNP) 
QNFT  method  (Dynatech  Nevada 
FitTester  3000™),  which  was  the 
subject  of  comments  during  this 
rulemaking.  These  OSHA-accepted 
QLFT  and  QNFT  methods  are  described 
further  in  the  discussion  of  Appendix  A 
that  follows. 

The  only  fit  test  method  that 
generated  any  controversy  during  the 
rulemaking  proceeding  was  the  irritant 
smoke  QLFT  protocol.  OSHA  is 
continuing  to  accept  the  irritant  smoke 
QLFT  protocol  for  use  under  this 
standard  because  the  method  is  valuable 
when  used  properly  and  is  often  used 
by  small  employers  because  it  is 
relatively  inexpensive.  Moreover,  it  is 
also  the  only  QLFT  method  where 
facepiece  leakage  elicits  an  involuntary 
response,  which  can  eliminate  the 
possibility  that  a  wearer  could  pretend 
to  pass  the  fit  test  in  order  to  be  eligible 
for  a  job  requiring  respirator  use. 


Nevertheless,  OSHA  is  aware  that 
high  levels  of  irritant  smoke  can  be 
produced  during  a  fit  test  and  that  these 
concentrations  can  be  dangerous. 
Employees  exposed  to  excessive 
concentrations  of  irritant  smoke  have 
suffered  severe  reactions  (Ex.  54-437; 
Tr.  390).  For  this  reason,  it  is 
particularly  important  that  employers 
using  the  irritant  smoke  protocol  ensure 
that  test  operators  are  well  trained  in 
this  method  and  comply  with  all  the 
steps  in  the  OSHA  protocol.  To  ensure 
that  any  leakage  will  be  as  minimal  as 
possible,  the  test  must  not  be  performed 
until  the  employee  has  passed  a  user 
seal  check.  In  performing  the  sensitivity 
check  necessary  to  determine  that  the 
particular  user  is  sensitive  to  irritant 
smoke,  it  is  extremely  important  to 
assure  that  the  employee  is  exposed  to 
the  least  amount  of  irritant  smoke 
necessary  to  trigger  a  response. 
Appendix  A  is  a  mandatory  appendix, 
and  failure  to  comply  completely  with 
its  orotocols  will  constitute  a  violation 
of  this  standard. 

QLFT  Umits— Paragraph  (f)(6) 

Paragraph  (f)(6)  of  the  final  standard 
limits  qu^itative  fit  testing  to  situations 
where  the  user  of  a  negative  pressure 
air-purifying  respirators  must  achieve  a 
minimum  fit  factor  of  100  or  less.  A 
similar  limitation  was  contained  in  the 
proposal  (paragraph  (f)(6)(i)(A)).  This 
limitation  is  based  on  the  fact  that  the 
existing  evidence  only  validates  the  use 
of  qualitative  fit  testing  to  identify  users 
who  pass  the  QLFT  with  a  respirator 
that  achieves  a  minimum  fit  factor  of 
100.  Dividing  the  fit  factor  of  100  by  a 
standard  safety  factor  of  10  means  that 
a  negative  pressure  air-piuifying  • 
respirator  fit  tested  by  QLFT  cannot  be 
relied  upon  to  reduce  exposures  by 
more  than  a  protection  factor  of  10.  The 
safety  factor  of  10  is  used  because 
protection  factors  in  the  workplace  tend 
to  be  much  lower  than  the  fit  factors 
achieved  during  fit  testing;  the  use  of  a 
safety  factor  is  a  standard  practice 
supported  by  most  experts  to  offset  this 
limitation.  For  example,  the  ANSI 
Z88.2-1992  standard  states,  in  clause 
9.1.1,  "If  a  quantitative  fit  test  is  used, 
a  fit  factor  that  is  at  least  10  times 
greater  than  the  assigned  protection 
factor  (table  1)  of  a  negative-pressure 
respirator  shall  be  obtained  before  that 
respirator  is  assigned  to  an  individual. 
If  a  Qualitative  test  is  used,  only 
validated  protocols  are  acceptable.  The 
test  shall  be  designed  to  assess  fit  factors 
10  times  greater  than  the  assigned 
protection  factor." 

The  only  objection  to  this  limitation 
was  expressed  by  a  few  commenters 
(Exs.  54-153.  54-178)  who  noted  that  in 
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the  future,  new  QLFT  protocols  may  be 
developed  allowing  the  measurement  of 
higher  fit  factors.  If  new  methods  are 
developed  that  permit  QLFT  use  for 
higher  fit  factors,  O^iA  will,  as  part  of 
the  acceptance  process  for  these  new 
methods,  adjust  this  requirement 
appropriately. 

QNFT  Minimum  Fit  Factors — ^Paragraph 
(f)(7) 

Paragraph  (f)(7)  of  the  final  standard 
lists  the  minimum  fit  factors  required  to 
be  achieved  during  quantitative  fit 
testing.  These  minimum  fit  factors  were 
listed  in  paragraphs  (f)(6)(i)(B)  and 
(f)(6)(ii)(B)  of  the  proposal.  Half  masks 
are  required  to  achieve  a  minimimi  fit 
factor  of  100  during  QNFT,  and  full 
facepiece  respirators  must  achieve  a 
minimum  fit  factor  of  500.  Paragraph 
(f)(7)  in  the  final  standard  consolidates 
the  minimiun  QNFT  fit  factors  for  half 
mask  and  full  facepiece  respirators  into 
one  provision.  The  safety  factor  of  ten 
used  for  full  facepiece  respirators  is  the 
same  as  that  for  half  masks. 

The  minimum  fit  factors  in.the  final 
standard  for  QNFT  are  the  same  as  those 
that  were  proposed,  and  are  identical  to 
the  minimtim  fit  factors  required  in 
OSHA  substance-specific  standards  that 
require  QNFT  (See  e.g..  Asbestos,  29 
CFR  1910.1001;  Cadmium,  29  CFR 
1910.1027;  Benzene,  29  CFR  1910.1028; 
Formaldehyde,  29  CFR  1910.1048;  1,3- 
Butadiene,  29  CFR  1910.1051). 

Most  participants  who  commented  on 
the  issue  agreed  with  these  minimum  fit 
factors.  A  few  participants  argued  for 
higher  minimum  fit  factors  (Exs.  67,  54- 
405).  For  example,  Robert  da  Roza, 
citing  his  study  on  the  reproducibility  of 
QNFT  (Ex.  24-9),  stated  in  his 
testimony  at  the  OSHA  hearings  on 
minimum  fit  factors  that  "What  I  feel 
confident  in  is  that  you  do  need 
something  higher  than  a  ten.  It  may  be 
as  high  as  800.  I'm  suggesting  that  some 
statistician  look  at  this  a  little  more 
rigorously  and  come  up  with  some 
better  number."  (Tr.  102) 

TSI,  Inc.  (Ex  54-405),  in  discussing 
the  pass/fail  levels  for  QNFT, 
recommended  the  following: 

The  proposed  requirement  that  a 
successful  QNFT  achieve  a  fit  fector  of  at 
least  100  for  a  half  mask  and  500  for  a  full- 
bee  mask  should  be  raised.  The  proposed 
values  allow  employers  to  accept  what  in 
reality  is  a  very  poor  fit  compared  to  what 
can  be  achieved  with  proper  employee 
'  training  *  *  *  We  feel  that  a  fit  factor  of  at 
least  1300  for  half  masks  and  at  least  2000 
for  full  face  respirators  is  justifiable  and 
readily  achievable  with  minimal  extra  effort 
by  the  employer. 

However,  empirical  data  or  statistical 
analyses  that  supported  the  need,  to 


increase  the  minimum  fit  factors 
proposed  were  not  presented.  Although 
fit  factors  substantially  higher  than  the 
minimum  values  are  frequently 
achieved,  OSHA's  experience  enforcing 
the  substance-specific  standards  that 
have  similar  requirements  to  the 
minimum  fit  factors  contained  in  the 
final  respiratory  protection  standard 
shows  that  these  factors  are  adequate  to 
distinguish  well  fitting  respirators  firom 
those  that  fit  poorly,  which  is  the 
purpose  of  fit  testing.  Accordingly, 
OSHA  is  retaining  the  proposed  fit 
factors  in  the  fined  standard. 

Testing  Positive  Pressure  Respirators — 
Paragraph  (f)(8) 

Paragraph  (f)(6)(iii)(B)  in  the  proposal 
required  that  fit  testing  of  positive 
pressiu«  respirators  be  conducted 
without  any  of  the  air-supplying 
equipment  or  attachments  that  produce 
a  positive  pressure  inside  the  facepiece 
during  respirator  use.  Thus,  the 
proposal  required  positive  pressiue 
respirators  to  be  tested  under  negative 
pressure.  Final  paragraph  (fK8)  similarly 
requires  that  positive  pressure  tight- 
fitting  respirators  be  fit  tested  in  the 
negative  pressure  mode.  Fit  testing 
seeks  to  measure  the  tightness  of  the 
facepiece  seal.  If  the  air  pressiue  inside 
the  facepiece  is  higher  than  that  outside, 
the  pressure  differential  reduces  the 
amount  of  ambient  air  leaking  into  the 
facepiece,  and  the  measurements 
obtained  during  the  fit  test  do  not 
represent  the  tightness  of  the  seal 
between  the  face  and  the  facepiece. 
Many  tight-fitting  respirator  facepieces 
are  available  in  both  air-purifying 
models  and  atmosphere-supplying 
units.  For  these,  fit  testing  can  be 
performed  using  an  identical  negative 
pressure  air-purifying  respirator 
facepiece,  with  the  same  seaUng 
surfaces,  as  a  surrogate  for  the 
atmosphere-supplying  facepiece  the 
employee  will  actually  be  using.  Where 
an  identical  negative  pressure  facepiece 
is  imavailable,  the  employer  may 
convert  the  facepiece  of  the  employee's 
unit  to  allow  for  qualitative  or 
quantitative  fit  testing.  Many  SCBA 
manufacturers  (e.g.,  MSA,  Interspiro 
and  Survivair)  sell  fit  testing  adaptors 
for  this  purpose  that  allow  for  fit  testing 
of  their  SCBA  facepieces. 

Final  paragraphs  (f)(8)(i)  and  (f)(8)(ii) 
describe  the  specific  ways  in  which 
these  alternatives  apply  for  performing 
QLFT  and  QNFT  measurements, 
respectively.  If  the  respirator  facepiece 
has  been  modified  for  fit  testing,  final 
paragraph  (f)(8)(iii)  requires  that  the 
modifications  must  be  completely 
removed  and  the  respirator  restored  to 
its  NIOSH-approved  configuration 


before  it  is  used  in  the  workplace.  These 
requirements  replace  the  similar 
provisions  in  proposed  paragraph  (f)(6), 
and  ^ould  clearly  inform  employera  of 
the  requirements  for  fit  testing  tight- 
fitting  atmosphere-supplying  or 
powered  air-purifying  respirators.  These 
provisions  are  designed  so  that  the 
testing  reflects  the  conditions  of 
respirator  use  as  accurately  as  possible. 
There  were  no  significant  objections  to  . 
this  provision  in  the  record. 

Proposed  Paragraph  (f)(9] — Interim  Use 
of  QLFT 

The  final  standard  deletes  proposed 
paragraph  (f)(9),  which  would  have 
allowed  an  employer  initially  to 
perform  a  quafitative  fit  test  to  fit  the 
respirator  user  where  an  assigned  « 

protection  factor  greater  than  10  is 
required  if  the  employer  had  an  outside 
party  conduct  quantitative  fit  testing 
within'  30  days.  OSHA  proposed  this 
provision  to  address  those  few  instances 
when  contractors  were  not  available  to 
test  employees  who  had  been  hired  after 
the  annual  fit  testing  for  a  given 
establishment  had  been  conducted. 
Thore  was  considerable  opposition  to 
this  provision.  John  Hale  of  Respirator 
Support  Services  (Ex.  54-5) 
recommended  that  this  provision  be 
eliminated  because  the  provision  could 
be  abused.  The  Exxon  Company  (Ex. 
54-266)  also  recommended  that  the 
provision  be  deleted,  suggesting  that  full 
facepiece  respirators  fit  tested  using  a 
QLFT  be  Hmited  to  use  in  atmospheres 
containing  10  times  the  exposure  limit 
of  a  hazardous  substance  until  an 
adequate  QNFT  is  performed.  Other 
commenters  stated  that  retaining  the 
provision  could  result  in  overexposure 
of  the  employee  to  workplace 
contaminants  (Exs.  54-280,  54-303,  54- 
408).  The  Los  Alamos  National 
Laboratory  (Ex.  54—420)  criticized  the 
provision  on  the  basis  that  it  is  the 
employer's  responsibility  to  provide 
appropriate  fit  testing  prior  to  assigning 
employees  to  work  where  respirators  are 
required.  The  U.S.  Army  (Ex.  54-443D) 
stated  that  if  employers  have  a 
functioning  respirator  program  and 
know  of  the  requirement  for  annual 
testing,  then  they  should  be  able  to 
schedule  fit  testing  appropriately,  with 
no  need  for  an  extra  30  days. 

Some  participants  who  supported  the 
proposed  requirement  stated  tiiat  QNFT 
has  not  been  shovm  to  be  a  better 
predictor  of  workplace  protection  than 
QLFT,  and  recommended  that  QNFT  be 
an  optional,  rather  than  a  required 
method,  when  fit  factors  greater  than  10 
are  needed.  Moldex  Metric  Inc.  (Ex.  54- 
153)  recommended  that  the  provision  be 
broadened  to  allow  the  employer  some 
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latitude  in  seleldting  which  fit  testing 
methods  must  be  used.  Bayer 
Corporation  (EXi  54-210)  recommended 
the  period  be  emended  to  90  days,  and 
that  the  provisljdn  be  broadened  to 
include  repair  and/or  calibration  of  fit 
testing  instrumlBBits;  other  participants 
also  recommended  a  60  or  90  day  period 
(Exs.  54-222,  54-278,  54-330,  54-361, 
54-424,  Ex.  54+430). 

OSHA  has  cohcluded  that  the 
rulemaking  rec«^  demonstrates  that 
proposed  paragp^ph  (f)(9)  is 
unnecessary.  Craitractors  who  perform 
QNFT  services  me  located  throughout 
the  country,  and!  an  employer  can 
arrange  a  schedule  to  ensure  that  fit 
testing  will  be  available  when  required. 
QNFT  instruments  are  also  available  for 
^nt  and  can  bej^sed  by  employers 
themselves  after  appropriate  training  if 
no  contractor  is  available.  Several 
different  types  of  reasonably  priced 
QNFT  instrumen^ts  are  manufactured, 
and  OSHA  beli^Ves  many  employers 
can  readily  purchase  one  to  perform 
their  own  QNFT,  The  instnmients  are 
highly  portable  and  can  be  readily 
shipped  to  whete  they  are  needed.  As 
the  Army  points  jout  (Ex.  54-433D),  an 
employer  with'a  respirator  program  that 
requires  annualfit  testing  can  readily 
schedule  fit  testjitiS  appropriately. 

In  addition,  th^  comments  OSHA 
received  urging  mat  the  provision  be 
expanded  increaie  OSHA's  concern  that 
leaving  the  optii)h  in  the  standard  could 
expose  employejeis  unnecessarily  to 
excessive  concejiitrations  of  hazardous 
substances.  ThejQNFT  exemption  as 
proposed  was  intjended  to  be  narrow  in 
scope  and  to  app  y  only  when 
contractors  were  not  readily  available  to 
test  new  employees  who  were  hired 
after  the  annual  fit  testing  session.  The 
reasons  advanced  for  extending  this 
QNFT  exemption  were  not  convincing. 
OSHA  believes  that  there  are  other  ways 
to  address  the  coikcems  raised  by 
commenters  in  support  of  this  QNFT 
exemption.  For  etample,  employers  can 
schedule  QNFT  (iistrument  calibration 
during  times  whm  fit  testing  is  not 
scheduled  and  can  obtain  a  substitute 
QNFT  instrument  when  their  own  unit 
needs  repair.  OSHa  concludes  that  this 
provision  is  not  a  jpropriately  included 
in  the  final  stand  { rd. 

Appendix  A— Miidatory  Fit  Test 
Protocols 

Appendix  A  ccwitains  the  fit  test 
protocols  that  en|()loyers  must  follow  in 
performing  qualitative  and  quantitative 
fit  testing  for  tight;-fitting  respirators. 
The  Appendix  aM)  contains  procedures 
OSHA  will  use  tb  evaluate  "new"  fit 
testing  methods.  Proposed  Appendix  A 
addressed  the  saihe  subjects.  Employers 


who  have  in  the  past  performed  fit  tests 
pursuant  to  a  substance-sp»ecific 
standard  must  now  follow  the  protocols 
for  OSHA-accepted  fit  tests  that  are  set 
out  m  Appendix  A.  OSHA  has  removed 
the  fit  testing  protocols  in  the  substance- 
specific  standards  to  eliminate 
duplication  and  consolidate  all  fit 
testing  protocols  in  Appendix  A. 

Appendix  A  has  been  reorganized 
from  its  proposed  format  to  improve 
clarity  and  usefulness.  TTie  provisions 
dealing  with  administering  OSHA- 
accepted  fit  testing  protocols  have  been 
moved  to  part  I. 

Section  A  of  part  I  contains  general 
provisions  and  test  exercises  that  apply 
to  both  QLFT  and  QNFT. 

Section  B  contains  the  OSHA- 
accepted  QLFT  protocols  for  isoamyl 
acetate,  saccharin,  Bitrex,  and  irritant 
smoke  fit  tests. 

Section  C  contains  the  OSHA- 
accepted  QNFT  protocols  for  generated 
aerosol,  ambient  aerosol  (CNC),  and 
controlled  negative  pressure  (O^JP)  fit 
tests. 

Part  n  addresses  the  methodology 
OSHA  will  use  to  evaluate  new  fit  test 
methods  and  technology. 

Appendix  A  provides  general 
instructions  for  performing  fit  testing 
which  have  been  simplifi^  and 
clarified  by  combining  the  common 
elements- for  both  QLFT  and  QNFT  and 
presenting  them  in  Section  A  of  Part  I. 
This  includes  directions  for  such 
procedures  as  selecting  a  respirator  for 
fit  testing  and  performing  the  required 
test  exercises.  By  combining  common 
elements  and  eliminating  the 
duplication  of  fit  test  protocols  in  the 
substance-specific  standards,  OSHA  has 
reduced  the  number  of  pages  in  its  " 
regulations  dedicated  to  fit  testing.  The 
purpose  of  the  OSHA  fit  testing 
protocols  is  to  tell  fit  test  operators  how 
to  perform  fit  testing  to  ensure  that  an 
adequately  fitting  facepiece  is  selected. 
The  protocols  reflect  the  fit  test 
elements  (i.e.,  equipment  and  basic 
procediues)  that  were  performed  during 
the  validation  testing  that  initially  led  to 
their  acceptance  by  OSHA.  The 
protocols  do  not  contain  specific 
instructions  on  operating  any  particular 
fit  test  instrument  because  each 
instrument  has  specific  manufacturer's 
operating  instructions  that  must  be 
followed  to  obtain  valid  results. 

The  fit  testing  procedures  and  specific 
requirements  in  the  QLFT  and  QNFT 
protocols  in  Sections  B  and  C  of  part  I 
reflect  both  the  experience  that  has  been 
gained  in  performing  fit  testing  and  the 
validation  testing  that  was  done  initially 
in  order  for  each  method  to  be  accepted 
by  OSHA.  The  OSHA-accepted  methods 
were  evaluated  by  comparing  their 


performance  with  that  of  another 
accepted  fit  test  to  demonstrate  that 
each  new  method  would  refiably 
identify  adequately  fitting  focepieces. 
The  OSHA-accepted  protocols  reflect 
the  specific  procediu^s  and  equipment 
that  were  used  in  validation  testing,  and 
they  must  be  followed  to  ensure 
minimum  reproducibility.  These 
elements  in  die  OSHA  protocols  are  not 
written  in  performance-oriented 
language,  since  any  significant  variation 
from  the  required  protocols  would 
invalidate  the  reliability  testing  that  was 
performed  initially  to  gain  OSHA 
acceptance  and  would  add  uncertainty 
to  the  validity  of  fit  test  results. 

Fit  Testing  Procedures — General 
Requirements 

The  general  requirements  for  fit 
testing  contained  in  Appendix  A,  part 
I.A  apply  to  all  OSHA-accepted  fit  test 
methods,  both  QLFT  and  QNFT.  These 
provisions  contain  general  requirements 
and  instructions  for  both  the  person 
being  fit  tested,  and  the  person 
conducting  the  fit  testing.  The 
provisions  have  been  modified  slightly 
irom  the  proposal. 

Provision  A.l  requires  that  the  test 
subject  be  afforded  a  selection  of 
respirators  of  various  sizes  and  models 
fit)m  which  to  pick  the  most  acceptable. 
The  revised  language  of  this  provision 
reflects  the  substitution  of  the  term 
"acceptable"  for  "comfortable"  in 
paragraph  (d)(l)(iv).  Provision  A.2  is 
identical  to  that  proposed.  The  test 
operator  shows  the  person  being  fit 
tested  how  to  don  the  respirator 
properly.  This  instruction  may 
complement  the  training  required  by 
paragraph  (k)  of  this  standard. 
Provisions  A.3  to  A.7  contain 
instructions  for  selecting  the  most 
acceptable  respirator  for  fit  testing. 

Provision  A.8  requires  the  subject  to 
perform  a  "user  seal  check"  before  the 
fit  test  is  performed.  The  language  in 
this  provision  has  been  modified  to 
reflect  the  use  of  the  new  definition  for 
"user  seal  check."  Provision  A.9  restates 
that  fit  testing  shall  not  be  conducted  if 
there  is  any  hair  growth  between  the 
skin  and  sealing  surface  of  the 
respirator.  If  the  test  subject  exhibits 
breathing  difficulty  during  fit  testing, 
provision  A.  10  requires  that  he  or  she  be 
referred  to  a  PLHCP.  Minor  revisions  to 
this  provision  reflect  changes  made  to 
paragraph  (e)  of  the  standard  on  medical 
evaluation.  Provision  A.  11  requires 
retesting  whenever  the  employee  finds 
the  fit  unacceptable.  Provision  A. 12  of 
Appendix  A,  Part  II  of  the  proposal 
regarding  fit  testing  records  has  been 
moved  to  paragraph  (m)  of  the  final 
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standard  to  consolidate  all 
recordkeeping  provisions. 

Provisions  A.12  through  A. 14  of  this 
final  standard  describe  the  specific 
exercises  to  be  performed  under  all 
qualitative  and  quantitative  fit  tests 
protocols.  The  exercises  are  mostly  the ' 
same;  however,  the  grimace  exercise  is 
not  performed  for  QLFT  protocols.  In 
addition,  a  separate  test  regimen  is 
prescribed  in  Section  C  for  the  CMP 
quantitative  fit  test.  Except  for  minor 
modifications,  the  exercises  are 
identical  to  those  in  the  proposal  and  to 
those  in  OSHA's  substance-spedfic 
health  standards.  Participant  comments 
focussed  on  a  few  issues:  the  number 
and  duration  of  fit  test  exercises  (Exs. 
54-158,  54-187,  54-206.  54-218,  54- 
219. 54-261.  54-271,  54-273,  54-350, 
54-325, 155),  and  the  need  for  the 
grimace,  bending  over/jogging-in-place, 
and  talking  exercises  (54-153.  54-173, 
54-175.  54-179,  54-208,  54-218,  54- 
219, 54-261.  54-273,  54-317.  54-363, 
54-408.  54-420.  54-424).  These_ 
comments  are  addressed  below. 

Provision  A.14  requires  the  employee 
being  fit-tested  to  perform  eight 
exercises.  Seven  of  the  exercises  must 
be  performed  for  one  minute,  while  the 
grimace  exercise  lasts  for  only  15 
seconds.  The  test  exercises  and  exercise 
sequence  are:  normal  breathing;  deep 
breathing;  turning  the  head  side  to  side; 
moving  the  head  up  and  down;  talking; 
grimacing;  bending  over  (or  jogging  in 
place  if  the  test  unit  is  not  large  enough 
for  the  test  subject  to  bend  at  the  waist); 
and  normal  breathing. 

Some  participants  complained  that 
the  number  and  length  of  the  exercises 
required  to  be  performed  were 
excessive.  For  example,  the  3M 
Company  stated  that  OSHA  has  made 
numerous  changes  to  accepted  protocols 
without  verifying  the  effect  of  the 
changes  on  test  performance  (Ex.  54- 
218).  According  to  3M.  OSHA  arbitrarily 
altered  the  fit  tests  by  requiring  the  test 
exercises  to  he  performed  for  one 
minute,  rather  than  30  seconds,  and  by 
including  the  grimace  and  the  bending 
over/jogging-in-place  exercises,  and  that 
this  alteration  violates  the  original 
validation  of  the  fit  test  protocols.  In 
fact,  the  protocols  in  this  standard  are 
virtually  identical  to  those  in  other 
OSHA  health  standards  that  have  been 
promulgated  over  the  past  fifteen  years. 
The  isoamyl  acetate  (lAA)  QLFT  test 
that  was  evaluated  and  adopted  in  the 
lead  standard  in  1982  has  six  exercises. 
Five  of  the  exercises  must  be  performed 
for  one  minute,  and  the  talking  exercise 
is  performed  for  "several"  minutes. 
Thus,  the  total  test  time  for  the  six 
exercises  is  seven  to  eight  minutes, 
compared  to  the  seven  minutes  and  15 


seconds  that  completion  of  the  exercises 
in  this  standard  will  take.  Since  the 
length  of  the  two  test  protocols  is 
similar,  OSHA  concludes  that  the  lAA 
concentration  at  the  end  of  the  fit  test 
under  this  standard  would  be  the  same 
as  if  the  fit  test  was  performed  under  the 
lAA  QLFT  protocol  contained  in  the 
lead  standard. 

The  grimace  exercise  drew  a  number 
of  comments.  The  test  is  intended  to 
simulate  the  type  of  normal  facial 
movements  that  could  break  a  respirator 
seal.  It  was  developed  in  the  asbestos 
standard  in  1986  and  has  been 
incorporated  into  subsequent  OSHA 
standards.  Participants  questioned  the 
need  for  the  grimace  exercise, 
particularly  with  QLFT,  where  a  break 
in  the  facepiece  seal  could  cause 
sensory  fatigue  (Exs.  54-153,  54-208, 
54-218, 54-219,  54-263,  54-273,  54- 
363.  54-408.  54-424).  Several 
commenters  (Exs.  54-173.  54-179,  54- 
261,  54-317)  stated  that  the  grimace 
exercise  cannot  be  described  so  that  its 
effects  are  standardized  and 
reproducible.  DuPont  (Ex.  54-350) 
recommended  that  the  standard 
incorporate  only  six  exercises,  deleting 
both  the  grimace  and  bending/jogging 
exercises.  DuPont  stated  that  if  the 
grimace  remained  in  the  fit  test 
protocol,  it  should  be  performed  last, 
with  the  results  excluded  from  the 
calculations.  Allied  Signal  (Ex.  54-175) 
also  recommended  that  the  grimace 
exercise  be  deleted;  however,  if 
retained,  it  should  be  performed  at  the 
completion  of  the  other  test  exercises.  In 
contrast,  the  Los  Alamos  National 
Laboratory  (Ex.  54-420),  which 
originated  fit  testing  protocols,  stated 
that  their  researchers  included  the 
grimace  exercise  as  part  of  the  test 
exercises  for  full  facepieces  in  the  early 
1970s.  Los  Alamos  stated  that  an 
exercise  that  simulates  a  worker's 
normal  facial  movements  should  not  be 
excluded  from  the  test  exercises,  and 
recommended  that  it  be  retained. 

These  comments  have  persuaded 
OSHA  to  delete  the  grimace  exercise  as 
one  of  the  required  fit  testing  exercises 
for  QLFT,  but  to  retain  it  for  QNFT.  A 
break  in  the  facepiece  seal  during  a 
QLFT  could  cause  sensory  fatigue  that 
would  invalidate  the  results  of  the 
grimace  test  and  any  remaining  fit  test 
exercises.  Performing  the  exercise  as  the 
final  element  of  the  qualitative  fit  test 
would  not  address  this  concern  because 
one  purpose  of  the  test  is  to  determine 
whether  the  respirator  reseats  after  the 
seal  has  been  broken,  and  performing 
the  grimace  test  after  all  the  others  have 
been  completed  will  not  allow  a 
determination  of  whether  the  respirator 
has  resealed  effectively  after  the  test. 


The  concern  about  sensory  fatigue 
does  not  exist  with  quantitative  fit  tests, 
however,  and  OSHA  believes  the 
grimace  exercise  is  a  valuable  aspect  of 
these  tests.  Because  the  exercise  stresses 
the  facepiece  seal,  it  allows  the  test  to 
determine  whether  the  facepiece  reseats 
itself  during  subsequent  exercises.  The 
results  fi-om  the  grimace  exercise  are  not 
to  be  used  in  calculating  the  fit  foctor  for 
QNFT  (provision  C(2)(h)(l)).  since 
breaking  of  the  seal  would  necessarily 
produce  a  low  fit  factor  for  the  grimace 
exercise.  However,  if  the  respirator 
facepiece  fails  to  reseat  itself,  the  fit 
factors  measiued  for  the  subsequent 
exercises  would  reflect  this  failure, 
causing  the  employee  to  fail  the  fit  test. 
Therefore  the  grimace  exercise  has  been 
retained  as  one  of  the  required  QNFT  fit 
testing  exercises. 

The  Air  Conditioning  Contractors  of 
America  (Ex.  54-248)  questioned  the 
need  to  require  employees  to  read  from 
a  text,  such  as  the  Rainbow  Passage. 
Members  of  the  association  stated  that 
their  technicians  had  their  own  methods 
of  determining  fit.  As  stated  above, 
however,  OSHA  believes  that 
standardized  fit  testing  protocols 
provide  important  safety  benefits  to 
employees.  To  the  extent  that  employers 
develop  other  valid  fit  test  methods. 
Part  n  of  Appendix  A  provides  a 
procedure  through  which  they  can  seek 
OSHA  approval  of  those  fit  test 
protocols.  The  talking  exercise 
requirement  is  also  not  onerous.  To  - 
perform  this  exercise,  the  employee 
must  either  read  from  a  prepared  text 
such  as  the  Rainbow  Passage,  count 
backward  from  100,  or  recite  a 
memorized  poem  or  song.  These 
alternatives  provide  employers  and 
employees  with  some  flexibility  when 
performing  this  exercise.     ^^ 

Qualitative  Fit  Test  (QLFT)  Protocols- 
Appendix  A,  Paragraph  B 

B.l.  General.  Provision  B.l.(a)  of  Part 
I  of  Appendix  A  on  qualitative  fit  test 
protocols  contains  two  general 
provisions  relating  to  QLFT.  The 
provisions  are  substantively  the  same  as 
in  the  proposal.  The  term  "assure"  has 
been  replaced  by  "ensure,"  reflecting  a 
change  that  has  been  made  throughout 
the  regulatory  text. 

Provision  B.l. (a)  requires  the 
employer  to  ensure  that  the  person 
adininistering  QLFT  be  able  to  perform 
tests  correctly,  to  recognize  invalid  tests, 
and  to  ensure  that  the  test  equipment  is 
in  proper  working  order.  This  applies 
regardless  of  whether  the  tester  works 
directly  for  the  employer  or  for  an 
outside  contractor.  When  QLFT  is 
performed  by  the  employer's  own 
personnel,  the  testers  must  be  properly 
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trained  in  the  pe  rfonnance  of  the 
particular  QLFT  brotocol  that  will  be 
used.  If  outside  c  ontractors  are  used  to 
provide  fit  testing  support,  the  emplojrer 
must  ensure  thatlhe  test  operators 
performing  the  fix  testing  protocols  are 
trained,  and  can  oompetently  administer 
the  QLFT  according  to  the  OSHA 
protocols.  This  pnbvision  is  performance 
oriented,  since  it  lists  the  abilities  the 
test  operator  needs,  but  does  not 
describe  a  specific  training  program. 
The  type  of  QLFT  operator  training 
needed  is  specific  to  the  QLFT  method 
selected,  and  new  methods  may  be 
developed  in  the  future  that  require 
additional  training. 

The  second  provision,  B.l.fb). 
requires  that  the  QLFT  equipment  be    ' 
kept  clean  and  well  maintained  so  it 
operates  within  its  designed  parameters. 
For  example,  thejiiebulizers  used  for  the 
saccharin  and  Bitrex  QLFT  protocols 
can  clog  when  not  properly  cleaned  and 
maintained,  resulting  in  invalid  tests. 
The  test  operator;  must  maintain  the 
equipment  used  for  fit  testing  to  ensure 
proper  performaii|:e.  The  requirement  is 
again  performance  oriented,  since  the 
QLFT  equipment  used  will  vary  with 
the  type  of  QLFT  telected. 

There  are  foiu-  ^alitative  fit  test 
protocols  approveid  in  this  Appendix. 
The  isoamyl  acetpke  (lAA)  test 
determines  whether  a  respirator  is 
protecting  a  user  by  questioning 
whether  the  user  ran  smell  the 
distinctive  odor  oi  lAA.  Both  the 
saccharin  and  Bitrex  tests  involve 
substances  with  distinctive  tastes, 
which  should  not  be  detected  through 
an  en^ective  respirator.  The  irritant 
smoke  test  involves  a  substance  that 
elicits  an  involuntary  irritation  response 
in  those  exposed  tb  it. 

B.2— Isoamyl  ometate  protocol.  The 
lAA  test  protocol  included  in  the  final 
standard  evolved  Out  of  the  lAA 
protocol  OSHA  originally  adopted  for 
die  lead  standard]  (29  CFR  1910.1025).  It 
requires  that  an  employee  first  be  tested 
to  determine  if  the  employee  can  detect 
the  odor  of  lAA,  often  called  banana  oil 
because  it  gives  off  a  distinctive  banana- 
like smell.  The  fit  test  is  only  to  be 
conducted  on  employees  who  can  detect 
this  odor.  An  employee  passes  the  fit 
test  with  a  particular  respirator  if  he/she 
cannot  detect  the  lAA  odor  while 
wearing  the  respijitor.  The  primary 
drawback  of  the  test  is  the  strong  ability 
of  lAA  to  induce  "odor  fatigue,"  so  that 
an  individual  quifddy  loses  the  abiUty  to 
detect  the  odor  if  ^posed  to  it  for  any 
period  of  time.  Odor  sensitivity  is  the 
key  to  the  lAA  fit  test,  and  any  decrease 
in  the  employee'sj  odor  sensitivity  due 
to  background  leA « ils  of  LAA  could 
invalidate  lAA  fit  esting.  For  this 


reason  several  provisions  of  the  protocol 
are  intended  to  minimize  the  possibility 
of  background  exposure  to  lAA  that 
could  impair  the  test  subject's  abiUty  to 
detect  the  odor  in  the  fit  test. 

lAA  vapor  easily  penetrates  a 
particulate  filter,  and  the  LAA  protocol 
therefore  cannot  be  used  to  fit  test 
particulate  respirators  unless  the 
respirator  is  equipped  with  an  organic 
vapor  filter.  The  protocol  requires  that 
separate  rooms  be  used  for  the  odor 
screening  and  fit  tests,  and  that  the 
rooms  be  ventilated  sufficiently  to 
ensure  that  there  is  no  detectable  odor 
of  lAA  prior  to  a  test  being  conducted. 
In  prior  standards,  OSHA  has  required 
that  separate  ventilation  systems,  in 
addition  to  separate  rooms,  be  used  for 
these  functions  (e.g..  Lead  (47  FR 
51114]).  OSHA  proposed  to  do  the  same 
in  this  standard.  However,  OSHA  has 
been  convinced  by  the  comment  of 
Mobil  Oil  Corporation  (Ex.  54-234)  that 
this  elaborate  precaution  against  odor 
fatigue  and  general  background 
contamination  is  burdensome  and 
unnecessary.  OSHA  agrees  with  Mobil 
that  the  ventilation  simply  needs  to  be 
adequate  to  prevent  LAA  odor  fi-om 
becoming  evident  in  the  rooms  where 
odor  sensitivity  testing  and  respirator 
selection  and  donning  take  place,  and 
that  the  need  to  have  separate 
ventilation  systems  for  LAA  fit  testing 
will  make  it  unnecessarily  difficult  to 
find  an  acceptable  building  in  which  to 
perform  fit  testing.  OSHA  is  therefore 
removing  the  requirements  that  the  odor 
threshold  screening  test  and  fit  test 
rooms  not  be  connected  to  the  same 
ventilation  system.  Instead,  the 
ventilation  requirement  is  stated  in 
performance  language  in  the  final 
standard:  the  testing  rooms  must  be 
sufficiently  ventilated  to  prevent  the 
odor  of  LAA  fiom  becoming  evident  to 
the  employee  to  be  tested.  OSHA 
beheves  that  this  performance-based 
language  will  be  sufficient  to  alert 
employers  to  the  requirement  to  prevent 
olfactory  fatigue  among  workers  being 
fit  tested  by  preventing  a  buildup  of  LAA 
in  the  general  room  air. 

The  proposed  LAA  protocol  required 
that  the  test  atmosphere  be  generated  by 
wetting  a  paper  towel  or  other  absorbent 
material  with  0.75  cc  of  pure  LAA  and 
suspending  the  towel  from  a  hook  at  the 
tip  center  of  the  test  chamber.  Two 
commenters  stated  that  the  standard 
should  also  allow  the  test  atmosphere  to 
be  generated  by  the  use  of  commercially 
prepared  test  swabs  or  LAA  ampules  as 
long  as  these  methods  generate  the 
required  airborne  concentrations  of  lAA 
(Mobil  Oil  (Ex.  54-234);  Bath  Iron ' 
Works  (Ex,  54-340)). 


OSHA  agrees  that  alternative  methods 
of  generating  the  LAA  test  atmosphere 
should  be  permitted  as  long  as  those 
methods  have  been  shown  to 
reproducibly  generate  the  minimum 
concentration  of  LAA  needed  for  a 
successful  fit  test.  The  National  Bureau 
of  Standards  (Ex.  64-182),  in  its  report 
on  fit  testing  of  half  mask  respirators 
using  the  L\A  protocol  in  the  OSHA 
lead  standard,  found  that  the  minimum 
LAA  concentration  inside  the  test 
chamber  was  100  ppm  during  fit  testing. 
Accordingly,  the  lAA  protocol  in 
Appendix  A  of  the  final  standard  has 
been  modified  to  permit  the  use  of  test 
swabs  or  ampules  as  long  as  these  have 
been  shown  to  generate  a  test 
atmosphere  concentration  comparable 
to  that  generated  by  the  towel-saturation 
method  in  the  proposed  standard.  An 
employer  who  wishes  to  use  test  swabs 
or  ampules  would  need  to  demonstrate 
that  the  swabs  or  ampules  generate  an 
acceptable  test  atmosphere.  For  this 
purpose,  the  employer  may  rely  on  data 
obtained  from  the  manufacturer  of  the 
swabs  or  ampules  as  long  as  the 
employer  uses  the  products  in  a  way 
that  reproduces  the  concentratfons 
obtained  by  the  manufacturer  under  the 
manufacturer's  test  conditions. 

OSHA  has  also  added  a  provision 
recommended  by  the  American 
Industrial  Hygiene  Association  (Ex.  54- 
208)  to  reduce  the  possibility  of  test  area 
contamination  from  used  paper  towels. 
AIHA  recommended  that  B.2.(b)(10)  be 
revised  to  ensure  that  the  used  towels 
are  stored  in  self-sealing  bags  to  prevent 
test  area  contamination.  OSHA  adopted 
the  language  changes  the  AIHA 
proposed;  the  final  standard  requires 
that  used  LAA  towels  be  removed  from 
the  test  chamber  to  avoid  test  area 
contamination. 

AIHA  (Ex.  54-208)  also  recommended 
that  OSHA  remove  the  language  in 
B.2.(b)(2)  of  the  L\A  fit  test  protocol 
requiring  that  organic  vapor  cartridges 
be  changed  at  least  weekly.  AIHA  stated 
that  a  fit  test  operator  who  is  competent 
to  implement  an  adequate  QLFT 
program  ,will  be  able  to  determine  an 
adequate  cartridge  change  schedule. 
OSHA  agrees,  and  has  removed  the 
language  requiring  weekly  filter 
changes,  because  weekly  changes  may 
overstate  or  understate  appropriate 
frequencies.  However,  the  program 
administrator  or  the  fit  test  operator 
must  replace  the  cartridges  as 
appropriate  to  ensure  their  proper 
function. 

After  the  close  of  the  NPRM  comment 
period  and  the  hearings,  during  the 
post-hearingcomment  period,  the  ISEA 
(Ex.  54-363B)  submitted  a  report  on  fit 
testing  for  full  facepiece  respirators 
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using  an  lAA  QLFT  protocol  for  which 
the  test  concentration  of  lAA  was  raised 
to  10  times  the  concentration  used  in 
the  OSHA-accepted  lAA  protocol.  ISEA 
reported  that  the  pass/fail  cutoff  for  the 
modified  lAA  QLFT  was  a  required  fit 
factor  of  1000,  and  that  this  increased 
lAA  concentration  fit  test  could 
therefore  be  used  to  test  full  facepiece 
respirators  for  use  where  ambient 
exposures  were  100  times  the  PEL.  ISEA 
stated  that  the  validation  data  that  it 
submitted  for  this  new  L\A  fit  test  meet 
the  vaUdation  requirements  of  the 
September  17,  1989  ANSI  Z88.10  draft 
standard  entitled  "Respirator  Fit  Test 
Methods."  OSHA  notes,  however,  that 
all  draft  provisions  of  the  draft  ANSI  fit 
testing  standard  are  still  subject  to 
change  until  published  as  part  of  the 
final  ANSI  Z88.10  standard.  Further, 
ISEA  did  not  indicate  that  the  test  met 
the  validation  criteria  proposed  by 
OSHA.  In  addition,  no  comments  were 
received  ft-om  the  regulated  community 
on  this  modified  lAA  protocol.  Since 
the  proposed,  ISEA-modified,  lAA 
qualitative  fit  test  was  submitted  as  a 
post-hearing  comment,  an  opportunity 
did  not  exist  for  the  regulated 
community  to  comment  on  it  as  part  of 
this  rulemaking  record.  The  revised  lAA 
fit  test,  therefore,  has  not  received  the 
review  and  public  comment  to  which, 
the  other  new  fit  tests  (i.e.,  Portacount, 
CNP.  Bitrex)  were  subjected  during  this 
rulemaking.  Accordingly,  OSHA  is  not 
adding  the  modified  L\A  fit  test  for  full 
facepieces  to  the  final  standard's  fit  test 
protocols.  This  Appendix  establishes 
procedures  for  OSHA  acceptance  of  new 
fit  test  protocols,  and  a  proponent  of  the 
modified  lAA  fit  test  may  submit  it  for 
review  under  those  procedures. 

B.3  and  B.4 — Saccharin  Solution  and 
Bitrex^**  (Denatonium  benzoate) 
Solution  Aerosol  Pwtocals.  The 
protocols  for  the  saccharin  and  Bitrex 
solution  aerosol  fit  test  methods  are 
similar.  Both  involve  test  agents  that  a 
test  subject  will  taste  if  his  or  her 
respirator  is  not  functioning  effectively. 
Saccharin  is  a  sugar  substitute  with  a 
sweet  taste,  and  Bitrex  is  a  bitter  taste- 
aversion  agent.  In  both  cases,  the 
subjects  are  first  tested  to  ascertain  that 
they  are  in  fact  able  to  taste  the  test 
agent  being  used,  and  then  are  tested 
with  a  respirator.  Diu-ing  the  fit  test  the 
subjects  are  instructed  to  breathe  with 
their  mouths  slightly  open  £md  their 
tongues  extended.  If  they  can  taste  the 
test  agent  during  the  fit  test,  the  test  has 
failed. 

The  proposal  included  the  saccharin 
protocol  but  not  the  Bitrex  protocol, 
which  Was  not  validated  until  after  the 
proposal  was  issued.  The  saccharin 
protocol  was  identical  to  that  contained 


in  the  Lead  standard  (29  CFR  1910.1025, 
Appendix  D  II;  29  CFR  1910.1027 
(Cadmium);  29  CFR  1910.1028 
(Benzene);  29  CFR  1910.1048 
(Formaldehyde);  29  CFR  1910.1050 
(Methylenedianaline);  29  CFR 
1910.1051  (1-3  Butadiene)).  Several 
commenters  (Exs.  54-208.  54-218,  54- 
219,  54-363)  recommended  minor 
revisions  to  the  language  of  the  protocol 
to  correct  specific  problems,  and  to 
clarify  the  procedures.  In  response  to 
these  comments,  the  formula  for 
preparing  the  threshold  check  solution 
has  been  revised  to  remove  an  error  in 
dilution  contained  in  the  lead  standard 
protocol.  OSHA  has  also  changed  the 
requirement  that  employees  being  tested 
open  their  mouths  wide  to  a 
requirement  that  they  open  their  mouths 
slightly,  since  opening  the  mouth  wide 
could  distort  normal  facepiece  fit  and 
invalidate  the  test  results.  Opening  the 
mouth  slightly  is  sufficient  to  allow  the 
employee  to  detect  leakage  of  the  test 
agent  into  the  respirator  when  testing 
for  facepiece  seal  leakage. 

The  final  standard  also  does  not 
restrict  employers  to  using  a  EteVilbiss 
Model  40  nebulizer  but  also  allows 
them  to  use  an  equivalent  test  nebulizer. 
Allowing  the  use  of  alternative 
nebulizers  that  can  produce  an 
acceptable  test  atmosphere  is  a  change 
fi-om  the  lead  standard  protocol, •which 
allowed  only  the  use  of  the  DeVilbiss 
nebulizer.  Finally,  the  protocol  now 
states  clearly  that,  to  elicit  a  taste 
response,  a  minimum  of  ten  nebulizer 
squeezes  is  required  during  the 
threshold  screening.  This  matches  the 
minimum  number  of  squeezes  of  the  fit 
test  nebulizer  required  by  the  protocol. 

NIOSH  (Ex.  54-437)  was  the  only 
participant  to  object  to  the  saccharin 
aerosol  protocol.  NIOSH  is  concerned 
that  saccharin  is  a  potential  carcinogen, 
and  it  believes  that  Bitrex  is  an 
acceptable  alternative  test  agent. 
Although  saccharin  is  suspected  of 
being  a  carcinogen  when  ingested  in 
large  quantities  over  long  periods  of 
time,  it  is  not  a  substance  that  OSHA 
has  regulated,  and  even  NIOSH  does  not 
have  a  Recommended  Exposure  Limit 
for  it.  A  test  subject  would  be  exposed 
to  saccharin  only  for  a  brief  time  during 
the  pre-test  sensitivity  check,  and  again 
either  upon  failing  the  test  or  during  the 
post-test  sensitivity  check.  Either 
exposure  would  likely  occur  only  once 
a  year.  These  exposures  would  be  very 
low,  at  or  near  the  threshold  of 
detectability,  and  it  is  extremely 
unlikely  that  they  pose  a  significant  risk 
to  the  health  of  employee^  or  that  they 
would  exceed  any  realistic  exposure 
limit  that  may  be  established. 


Moreover,  although  the  Bitrex  fit  test 
protocol  is  an  acceptable  alternative  for 
situations  in  which  the  saccharin 
protocol  is  used,  Bitrex  is  not  as  widely 
available  as  saccharin,  and  the  test  is 
not  as  widely  accepted.  The  Bitrex 
QLFT  protocol  was  developed  by  3M 
(Ex.  54-218).  The  test  protocol  is 
essentially  the  same  as  that  for  the 
saccharin  QLFT,  with  changes  made  in 
prejparing  the  threshold  check  solution 
and  the  fit  test  solution  to  account  for 
the  non-linear  taste  sensitivity  of  Bitrex. 
A  recent  paper  by  Mullins.  Dapisch.  and 
Johnston  (Ex.  178)  in  the  November 
1995  AIHA  journal  describes  the 
development  of  the  Bitrex  QLFT 
method.  Validation  testing  consisted  of 
150  paired  qualitative  and  quantitative 
fit  tests,  with  test  volunteers  using  half 
mask  respirators.  The  Bitrex  fit  test  was 
evaluated  against  the  saccharin  fit  test 
and  found  to  have  a  test  sensitivity  of 
0.98  and  a  predictive  value  for  passing 
of  0.98  at  a  fit  factor  of  100.  The  overall 
test  results  were  identical  for  the  Bitrex 
and  saccharin  fit  test  methods. 

Only  one  rulemaking  participant 
objected  to  the  possibility  that  OSHA 
would  approve  the  Bitrex  test.  Robert 
daRoza  of  the  Lawrence  Livermore 
Laboratory  (personal  communication 
with  John  Steebiack,  OSHA.  6/4/97) 
stated  that  this  method  has  not  been 
adequately  tested  by  multiple  facilities, 
and  that  the  ratio  of  the  concentrations 
specified  does  not  follow  the  same  logic 
used  in  the  saccharin  method.  Until  the 
method  is  validated  by  multiple 
facilities  and  the  logic  of  the  specified 
concentrations  determined.  Mr.  daRoza 
believes  that  the  test  should  not  be 
incorporated  into  the  final  standard. 
"  In  contrast.  NIOSH  has  recommended 
Bitrex  as  an  acceptable  alternative  test 
agent  for  saccharin  (Ex.  54-437).  OSHA 
has  reviewed  the  validation  studies  (Ex. 
178)  in  depth,  and  believes  that  they 
establish  the  Bitrex  protocol  as  an 
appropriate  fit  test  method.  Therefore. 
OSHA  is  approving  this  protocol. 

Irritant  Smoke  (Stannic  Chloride) 
Protocol . 

The  irritant  smoke  protocol  (also 
called  irritant  fume)  uses  stannic 
chloride  smoke  tubes  to  produce  a 
smoke  containing  hydrochloric  acid. 
Exposure  to  this  test  agent  causes 
irritation  resulting  in  coughing.  Because 
the  response  to  irritant  smoke  is 
involuntary,  the  irritant  smoke  fit  test  is 
the  only  QLFT  method  that  does  not 
rely  on  the  subjective  response  of  the 
employee  being  tested  (Exs.  54-325.  54^ 
424).  The  protocol  contains  a  number  of 
provisions  intended  to  minimize 
employee  exposure  to  the  irritant 
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smoke,  which  can  be  harmful  to  some 
individuals  at  hi  ^  i  exposure  levels. 

Irritant  smoke  is  the  oldest  method  of 
fit  testing  still  in  use.  It  was  developed 
at  the  Los  Alamois  National  Laboratory 
more  than  fifty  ywrs  ago  (Ex.  25-4). 
OSHA  has  approved  the  protocol  in  all 
of  its  health  standbrds  that  allow  QLFT 
(See  29  CFR  19lbjl025  (Lead);  29  CFR 

1910.1027  (Cadniium);  29  CFR 

1910.1028  (Benz^he):  29  CFR  1910.1048 
(Formaldehyde)). 

The  irritant  siiloke  protocol  also  has 
the  drawback,  hd^ever,  that  excessive 
exposiu«  to  irritaiit  smoke  can  cause 
severe  irritation  and,  in  some  cases, 
permanent  ha.rmi  For  this  reason, 
NIOSH  (Ex.  54-^137)  recommended 
against  the  continued  use  of  irritant 
smoke  for  qualitative  fit  testing.  NIOSH 
has  conducted  the  only  study  known  to 
OSHA  that  assessed  the  concentrations 
of  hydrogen  chloride  produced  hom 
irritant  smoke  tujies.  When  smoke  tubes 
were  attached  to  ^  aspirator  bulb, 
NIOSH  measured  concentrations  of 
hydrochloric  acid  that  ranged  from  100 
ppm  (measured  ettl  a  distance  of  six 
inches  from  the  end  of  the  smoke  tube) 
to  11,900  ppm  (n|(sasured  at  a  distance 
of  two  inches).  The  use  of  a  low-flow 
pump  produced  hydrogen  chloride 
concentrations  ranging  from  1500  ppm 
td  more  than  200p  ppm  within  10 
seconds  of  tiunirj^  on  the  pump.  NIOSH 
did  not  measure  the  amount  of  irritant 
smoke  inside  any  respirator  facepieces 
(Tr.  411).  The  OSHA  PEL  for  hydrogen 
chloride  is  a  ceiling  limit  of  5  ppm, 
which  may  not  be  exceeded  at  any  time 
(29  CFR  1910.10d(l(a)).  NIOSH  has 
established  an  IDLH  value  of  50  ppm 
and  notes  that  a  (j(incentration  of  309 
ppm  has  been  reported  as  the  level  of 
hydrogen  chloride  causing  a  severe 
toxic  endpoint  in  laboratory  animals. 
NIOSH  also  citedj  a  recommendation  by 
a  National  Academy  of  Sciences 
committee  to  limit  emergency  exposure 
to  20  ppm  (Ex.  54-^37R  at  p.  6). 

NIOSH  performed  these 
measurements  affer  evaluating  irritant 
smoke  testing  at  tiie  request  of  the 
Anchorage  Alaska  Fire  Department  (Ex. 
54-437R)  because  four  firefighters  had 
reported  experiecjding  either  skin  or  eye 
irritation  during  irritant  smoke  fit 
testing  inside  a  test  enclosure.  NIOSH 
additionally  described  a  telephone 
report  it  had  received  of  vocal  chord 
damage  caused  by  |exposiu«  to 
hydrochloric  acid  during  an  irritant 
smoke  fit  test.  OSHA  notes,  however, 
that  this  fit  test  wbp  performed  inside  a 
test  enclosure  and  khat  the  test  subject 
failed  four  consecutive  fit  tests  using 
this  challenge  agetnt  (Tr.  411). 

TSI,  Inc.  (Ex.  54-303),  the 
manufacturer  of  t »  b  Portacount  QNFT 


system,  also  recommended  that  the 
irritant  smoke  QLFT  protocol  be  deleted 
from  the  final  standard.  Like  NIOSH, 
TSI  was  concerned  that  employees 
being  fit  tested  may  be  exposed  to 
hydrochloric  acid  in  excess  of  the  PEL 
and,  sometimes,  in  excess  of  the  IDLH 
level.  TSI  also  stated  that  the  proposed 
protocol  did  not  contain  a  threshold  test 
to  measure  the  employee's  sensitivity  to 
irritant  smoke,  and  does  not  provide  a 
means  for  generating  a  stable  test-agent 
concentration.  The  3M  Company  (Ex. 
137),  citing  the  NIOSH  recommendation 
that  irritant  smoke  not  be  used  for  fit 
testing,  also  recommended  against  its 
use.  In  addition,  3M  stated  that  "the 
irritant  smoke  test  has  not  yet  been 
completely  validated.  Neither  the  level 
of  smoke  necessary  to  evoke  a  response 
nor  the  challenge  concentration  during 
the  fit  test  have  been  measured  and 
shown  to  be  reproducible." 

In  contrast,  OSHA  received  comments 
urging  that  it  continue  to  approve  the 
irritant  smoke  protocol.  The 
Organization  Resources  Coimselors,  Inc. 
(ORC)  (Ex.  54-424)  noted  tiiat  the 
irritant  smoke  protocol  is  generally 
considered  to  be  one  of  the  easiest, 
cheapest,  quickest,  and  most  effective 
QLFT  methods  available,  although  ORC 
recognized  that  precautions  must  be 
taken  to  minimize  exposures.  For 
example,  ORC  pointed  out  that  irritant 
smoke  fit  testing  should  not  be 
performed  in  a  small  chamber,  such  as 
an  inverted  plastic  bag  or  hood,  since 
this  could  allow  the  accumulation  of 
high  concentrations  of  hydrogen 
chloride.  SEIU  (Ex.  54-455)  supported 
the  use  of  irritant  smoke  QLFT  because 
of  the  benefits  of  its  involuntary 
response.  The  SEIU  stated: 

SEIU  objects  to  the  use  of  non-irritant 
challenge  agents  (isoaraly  acetate  and 
saccharine).  We  have  found  that  many  of  our 
members  are  pressured  to  complete  fit  tests 
quickly  and  get  back  to  work,  and  hence  will 
not  acknowledge  when  a  respirator  has 
leaked  during  a  fit  test.  The  reaction  to  an 
irritant  fume  is  very  difficult  to  disguise. 

Willson  Safety  Products  (Ex.  54-86) 
also  supported  the  use  of  the  irritant 
smaoke  fit  test,  citing  "the  thousands  of 
businesses  who  now  use  the  irritant 
smoke  fit  test  procedure  with  a  50  ml 
squeeze  bulb.  They  find  the  irritant 
fume  protocol  the  least  complicated  and 
most  easily  performed  of  the  QLFT 
protocols." 

All  of  the  comments  urging  OSHA  not 
to  approve  the  irritant  smoke  protocol 
were  based  on  the  possibility  that  the 
test  could  expose  employees  to  high 
levels  of  hydrogen  chloride.  The  irritant 
smoke  protocol  in  Appendix  A  has  been 
carefully  designed  to  minimize  such 
exposures.  The  initial  and  post  fit-test 


sensitivity  checks  must  be  performed 
with  "a  small  amount"  of  "a  weak 
concentration"  of  irritant  smoke,  with 
care  being  taken  to  use  "only  the 
minimum  amount  of  smoke  necessary  to 
elicit  a  response."  (See  provisions 
I.B.5(a)(4);  and  5(b)(3)).  Test  subjects  are 
to  be  instructed  to  close  their  eyes  to 
prevent  eye  irritation  during  the  test. 
The  test  must  be  performed  in  a  well- 
ventilated  area  to  prevent  any  build-up 
of  irritant  smoke  in  the  general 
atmosphere  (provision  I.B.5(a)(5)). 
Unlike  other  QLFT  methods,  the  irritant 
smoke  test  may  not  be  performed  inside 
a  test  enclosure  or  hood  (provision 
LB.5(a)(3)). 

Persons  being  fit  tested  must  pass  a 
user  seal  check  before  the  fit  testing 
begins  (See  provision  I.A.8).  The  irritant 
smoke  fit  test  starts  with  a  small  amount 
of  the  irritant  smoke  being  produced 
from  a  smoke  tube,  and  the  person  being 
tested  wafting  a  small  portion  of  the 
smoke  toward  his  or  her  breathing  zone 
to  determine  if  any  gross  facepiece 
leakage  occurs.  Only  after  determining 
that  the  initial  fit  is  adequate  does  the 
operator  direct  smoke  at  the  facepiece 
seal  area,  starting  at  least  12  inches 
away  from  the  head  and  working  around 
the  seal  area  and  gradually  approaching 
the  test  subject's  face.  Because  the  test 
is  performed  in  an  open  area,  the  person 
being  tested  can  step  back  into  clean  air 
any  time  irritant  smoke  is  detected 
within  the  mask.  This  limits  the 
maximum  exposure  to  as  little  as  one 
breath  of  irritant  smoke. 

Following  this  protocol  would  have 
avoided  both  of  the  adverse  reaction 
incidents  NIOSH  described.  In  the 
Anchorage  case,  positive  pressure 
SCBAs  were  fit  tested  by  placing  the 
users  inside  a  test  enclosure  and 
pumping  it  full  of  irritant  smoke.  The 
users  were  apparently  not  warned  to 
close  their  eyes  during  the  fit  test.  The 
use  of  a  test  enclosure  is  expressly 
prohibited.in  the  OSHA  protocol,  as  is 
exposing  test  subjects  to  more  than  the 
minimum  amount  of  smoke  necessary  to 
elicit  a  response.  And  test  subjects  must 
be  instructed  to  close  their  eyes  during 
testing.  The  test  subject  in  the  second 
incident  who  suffered  damage  to  her 
vocal  cords  was  also  tested  inside  a  test 
enclosure;  in  addition,  she  failed  four 
consecutive  fit  tests  involving  this 
agent.  Repeated  testing  of  a  subject  who 
fails  the  test  not  once,  but  four 
consecutive  times,  inside  a  test 
enclosure  filled  with  irritant  smoke  is 
prohibited  by  the  OSHA  protocol. 
Following  the  OSHA-accepted  protocol 
would  have  reduced  to  substantially 
lower  levels  the  exposures  received  by 
these  employees. 
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In  approving  this  fit  test  protocol, 
OSHA  is  not  discounting  the  evidence 
that  irritant  smoke  can  cause  adverse 
reactions  in  test  subjects.  All  of  the 
cases  OSHA  is  aware  of,  however, 
involve  tests  that  were  not  done  in  a 
way  that  OSHA  considers  acceptable, 
and  consequently  exposed  the  test 
subjects  to  excessive  concentrations  of 
irritant  smoke.  OSHA  emphasizes  the 
critical  importance  of  following  its 
approved  protocol,  including  all  of  the 
safeguards  against  excessive  exposure, 
when  this  test  is  used.  Indeed, 
paragraph  (f)(5)  requires  that  employers 
follow  these  protocols  and  failure  to  do 
so  constitutes  a  violation  of  the 
standard. 

Participants  also  made  a  number  of 
suggestions  about  specific  aspects  of  the 
protocol.  The  proposed  irritant  smoke 
protocol,  which  was  derived  from 
protocols  promulgated  in  other 
standards  (29  CFR  1910.1025  and 
subsequent  health  standards),  required 
the  use  of  a  low-flow  air  pump  set  to 
deliver  200  milliliters  of  irritant  smoke 
per  minute.  Several  participants 
commented  that  an  aspirator  bulb 
should  be  acceptable  for  generating  an 
irritant  smoke  test  agent,  and  that 
further  justification  was  needed  for 
requiring  a  low-flow  air  pump  (Exs.  54- 
38,  54-86,  54-135,  54-309,  54-316,  54- 
324,  54-363.  54-424).  The  Coastal 
Corporation  (Ex.  54-272)  said  that 
requiring  only  the  low-flow  air  pump 
would  impose  an  unnecessary  financial 
burden,  and  recommended  that  OSHA 
allow  for  alternative  methods,  such  as 
an  orifice  adapter  on  a  compressed  air 
system,  for  deUvering  a  uniform  stream 
of  irritant  smoke.  The  ISEA  (Ex.  54-363) 
stated  that  its  members  were  not  aware 
of  a  commercially  available  low-flow  air 
pump,  and  also  recommended  that  an 
aspirator  bulb,  which  it  said  was  now 
used  by  many  fit  test  operators,  be 
allowed  instead. 

In  response  to  these  comments,  the 
requirement  that  only  a  low-flow  pump 
may  be  used  to  generate  the  irritant 
smoke  has  been  changed  in  the  final 
standard.  In  addition  to  the  low-flow 
pump,  an  aspirator  squeeze  bulb  may  be 
used  to  generate  the  irritant  smoke  for 
fit  testing.  However,  care  must  be  taken 
by  the  fit  test  operator  to  ensure  that  the 
aspirator  bulb  produces  irritant  smoke 
at  the  required  flow  rate  of  200  ml/ 
minute.  Since  aspirator  bulbs  vary  in 
size,  the  person  performing  the  fit  test 
must  know  the  volume  of  Uie  aspirator 
bulb  being  used  to  push  air  through  the 
smoke  tube.  The  number  of  bulb 
squeezes  per  minute  will  vary 
depending  on  bulb  voliune.  For 
example,  a  large  50  ml  bulb  would  need 
four  squeezes  per  minute  to  produce  the 


required  volume  of  irritant  smoke,  while 
a  smaller  25  ml  bulb  would  need  eight 
squeezes  per  minute.  The  squeezes 
should  be  uniform,  and  evenly  spaced 
out  through  each  minute  to  maintain  a 
relatively  constant  flow  of  irritant 
smoke.  The  use  of  an  aspirator  bulb  to 
deliver  the  test  agent  at  a  stable, 
constant  rate  requires  some  skill  on  the 
part  of  the  test  operator,  since  each 
squeeze  can  be  different,  and  care  must 
be  taken  by  the  fit  test  operator  to 
produce  a  steady  stream  of  irritant 
smoke.  An  aspirator  bulb  can  produce  a 
large  amount  of  irritant  smoke  during  a 
single  squeeze.  However,  the  squeeze 
bulb  method  when  properly  performed 
can  be  an  effective  fit  test  for 
determining  facepiece  fit.  Willson 
Safety  Products  (Exs.  54-86)  submitted 
a  March  4. 1991  letter  of  interpretation 
it  had  received  from  Thomas  Shepich  of 
the  OSHA  Directorate  of  Technical 
Support  regarding  the  use  of  a  squeeze 
bulb  for  performing  the  irritant  smoke 
QLFT  under  the  asbestos,  lead,  benzene 
and  formaldehyde  standards.  Mr. 
Shepich  stated: 

In  your  letter  you  indicated  that  a  majority 
of  your  customers  use  a  50  ml  rubber  squeeze 
bulb  that  is  capable  of  delivering  a  flow  of 
200  ml  of  air  per  minute  if  used  correctly. 
You  also  express  concern  over  the  need  to 
spend  S500.00  or  more  to  use  a  mechanical 
pump  since  the  rubber  squeeze  bulb  can 
adequately  meet  the  intent  of  the  OSHA 
standard. 

The  QLFT  method  is  a  pass/feil  test.  Since 
a  rubber  squeeze  bulb  generated  challenge 
agent  can  be  as  effective  as  a  mechanically 
aspirated  one,  the  intent  of  the  standards  has 
been  met.  The  training  of  individuals 
administering  QLFT  by  the  rubber  squeeze 
bulb  method  must  include  techniques  on  th^ 
proper  number  of  compressions  per  minute 
necessary  to  generate  an  appropriate  air  flow. 

A  few  other  modifications  to  the 
protocol  have  also  been  made.  As  the 
ISEA  (Ex.  54-363)  recommended,  the 
term  "irritating  properties"  has  been 
substituted  for  "characteristic  odor"  in 
the  irritant  smoke  protocol  in  Appendix 
A,  since  the  term  better  describes  what 
the  employee  experiences.  Based  on 
ORC  recommendations  (Ex.  54-424),  the 
reference  to  the  MSA  smoke  tube  has 
been  removed,  and  language  has  been 
added  requiring  that  the  end  of  the 
smoke  tube  be  covered  with  a  short 
length  of  tubing  to  prevent  injury  &t)m 
any  jagged  glass  where  the  tube  has 
been  opened.  As  the  AIHA  (Ex.  54-298) 
recommended,  the  description 
"involuntary  cough"  has  been  added  to 
the  description  of  the  response  to 
irritant  smoke.  A  clear  statement  that  no 
form  of  test  enclosure  or  hood  is  to  be 
used  with  irritant  smoke  has  been 
added,  as  supported  by  ORC  (Ex.  54- 
424),  and  in  response  to  the  problems 


described  by  NIOSH  and  TSI  (Exs.  54- 
303;  54-437R). 

Quantitative  Fit  Test  (QNFT) 

Appendix  A  includes  three 
quantitative  fit  test  protocols,  the 
generated  aerosol  protocol,  the 
Portacount  ^^^  protocol  that  uses 
ambient  aerosol  as  the  test  agent  and  a 
condensation  nuclei  counter  (CNC)  as 
the  test  instrumentation,  and  the 
controlled  negative  pressure  (CNP) 
protocol  (i.e..  the  Dynatech  FitTester 
3000  ■"^).  Only  the  generated  aerosol 
protocol  was  included  in  the  proposal. 
Each  QNFT  method  is  described  in  a 
separate  section  of  Appendix  A. 

Part  I  of  section  C  contains  general 
requirements  for  QNFT.  The  employer 
is  to  ensure  that  the  individuals  who 
perform  the  QNFT,  whether  employees 
or  contractors,  are  able  to  cahbrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit 
factors  properly  and  ensure  that  test 
equipment  is  in  proper  working  order. 
The  employer  is  also  responsible  for 
ensuring  that  the  QNFT  equipment  is 
cleaned,  maintained,  and  calibrated 
according  to  the  manufacturer's 
instructions  so  that  it  will  operate  as 
designed. 

Respirators  used  for  QNFT  must  be  in 
proper  working  condition.  Respirators 
are  to  be  rejected  if  leakage  is  detected 
from  exhalation  valves  that  fail  to  reseat 
adequately,  near  the  probe  or  hose 
connections,  or  if  the  respirator  is 
missing  gaskets.  The  requirement  in 
paragraphs  (h)(l)(iv)  and  (h)(3)(i)(A)  that 
all  respirators  used  in  non-emergency 
situations  be  inspected  for  defects 
before  each  use  and  cleaned  after  each 
use  also  apply  to  fit  testing.  The  test 
operator  must  inspect  the  test  respirator 
for:  cracking,  holes,  or  tears  in  the 
rubber  body  of  the  facepiece;  cracks  or 
tears  in  valve  material  and  in  the 
inhalation  and  exhalation  valve 
assembUes;  foreign  material  between  the 
valve  and  valve  seats;  proper 
installation  of  the  valve  body  in  the 
facepiece;  and  warped  or  wrinkled 
valves.  Respirators  with  any  of  these 
defects  cannot  be  used  for  fit  testing. 

A  user  seal  check  must  be  conducted 
prior  to  starting  QNFT  to  ensure  that  the 
respirator  facepiece  is  properly 
adjusted.  The  use  of  an  abbreviated,  or 
screening,  QLFT  before  QNFT  fit  testing 
to  identify  poorly  fitting  respirators  is 
optional. 

Paragraph  2— Generated  Aerosol  QNFT 

The  procedures  for  conducting  the 
generated  aerosol  quantitative  fit  test  are 
widely  recognized  and  accepted  by  the 
industrial  hygiene  community.  The  test 
is  performed  inside  a  test  unit  such  as 
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a  hood,  portable  booth,  or  chamber.  An 
aerosol  of  a  test  ^ent  is  generated 
inside  the  enclosure.  A  stable  ambient 
test  agent  concerittration  must  be 
achieved  prior  to  beginning  the  test 
exercise  regimen.  The  test  imit  must  be 
large  enough  to  permit  the  employee 
being  tested  to  ^T^ly  perform  the  QNFT 
exercise  regimenlwithout  disturbing  the 
test  agent  conceiiitration,  and  the  unit 
must  effectively  contain  the  test  agent  in 
a  uniform  concentration. 

During  the  teslt^  the  respirators  are 
fitted  with  filters,  such  as  high 
efficiency  HEPA,i  or  PlOO  filters,  that 
offer  99.97%  efficiency  against  0.3 
micron  aerosols  as  defined  by  NIOSH  in 
30  CFR  part  11  or  42  CFR  part  84. 
Therefore;  virtually  any  measurable 
leakage  should  m  the  result  of  leaks 
between  the  resj^irator  sealing  surface 
and  the  respirator  user's  face.  If  test 
agents  other  than  particulates  are  used, 
the  sorbent/filters  must  offer  a  similar 
degree  of  collect^bn  efficiency  against 
the  test  agent.  The  concentration  of  the 
test  agent  is  measured  both  inside  and 
outside  the  respirator.  Commonly  .used 
detection  methods  include  forward 
Ught-scattering  photometry  or  flame 
photometry.       1 1 

Three  method^' were  proposed  for 
using  the  results  of  these  measurements 
to  calculate  fit  fa<;tors:  the  average  peak 
penetration  metltbd:  the  maximum  peak 
penetration  method;  and  the  use  of  an 
integrator  to  calqAlate  the  area  under  the 
individual  peak  for  each  exercise  (59  FR 
589U9).  OSHA  proposed  that  the  fit 
factor  derived  from  QNFT  using  test 
agents  be  calculated  by  dividing  the 
average  test  agent  concentration  inside 
the  chamber  (i.e.,  the  ambient 
concentration)  bV;  the  average  test  agent 
concentration  inside  the  respirator  for 
each  test  exercis^  (excluding  the 
grimace  exerciseH  The  average  ambient 
concentration  is  derived  from  the 
measurement  of  the  test  agent 
concentration  in  the  test  diamber  (i.e.. 
outside  the  respijrBtor)  at  the  beginning 
and  end  of  the  teHl.  TSI.  Inc.  (Ex.  54-8) 
stated  ^t  whilW  ^e  language  proposed 
for  detKnining  ^e  average  test 
chamber  concentitation  was  correct, 
better  accuracy  cxiuld  be  obtained  by 
averaging  the  chajnber  concentration 
before  and  after  ^ich  exercise,  and  by 
allowing  for  contibuous  chamber 
concentration  measurements.  OSHA 
agrees  that  the  standard  should  allow 
for  these  other  mothods  of  measuring 
average  test  chaniber  concentration,  and 
has  adopted  the  revised  language 
submitted  by  TSt 

In  the  proposal  i  the  average  test  agent 
concentration  inside  the  respirator  was 
to  be  determined  ht>m  the  aerosol 
penetration  durii^^  each  test  exercise 


using  one  of  three  approved  methods  for 
calculating  the  overall  fit  factor.  TSI. 
Inc.  (Ex.  54-8)  noted  that  the  intuitive, 
but  algebraically  incorrect,  method  of 
computing  the  arithmetic  average  of  the 
fit  factors  for  all  exercises  (i.e..  for 
instruments  that  report  their  exercise 
results  as  fit  factors  instead  of  peak 
penetrations)  would  result  in  an 
overestimation  of  the  overall  fit  factor. 
This  commenter  suggested  that  OSHA 
adopt  the  equation  frt>m  the  draft  ANSI 
Z88.10  fit  testing  standard  that  correctly 
states  how  to  perform  the  fit  factor 
calculation  for  instruments  that  report 
results  as  exercise  fit  factors  instead  of 
peak  penetration  values.  OSHA  agrees 
and  has  added  this  equation  to 
Appendix  A  in  the  final  standard. 

The  test  aerosol  penetration  measured 
for  the  grimace  exercise  is  not  to  be  used 
in  calculating  the  average  test  agent 
concentration  inside  the  respirator  (See 
provision  I.C.2(b)(8)(i)).  The  purpose  of 
the  grimace  exercise  is  to  determine 
whether  the  respirator  being  fit  tested 
will  reseat  itself  on  the  face  after  the 
respirator  seal  is  stressed  during  the 
exercise.  With  a  properly  fitting 
respirator,  the  test  instrumentation 
should  record  a  rise  in  test  agent 
concentration  inside  the  mask  during 
the  grimace  exercise,  and  a  drop  in  test 
agent  concentration  when  the  respirator 
reseats  itself.  If  the  respirator  fails  to 
reseat  itself  following  the  grimace 
exercise,  the  subsequent  normal 
breathing  exercise  will  show  excessive 
leakage  into  the  mask  and  result  in  a 
failed  fit  test.  Since  even  a  properly 
fitting  respirator  may  show  increased 
test  agent  penetration  during  part  of  the 
grimace  exercise,  the  penetration  value 
measured  during  the  grimace  exercise  is 
not  to  be  used  in  calculating  the  overall 
fit  factor. 

A  clear  association  is  required 
between  an  event  taking  place  during 
testing  and  the  record  of  the  event.  "Hiis 
requirement  is  critical  for  the  proper 
calculation  of  aerosol  penetration  for 
specific  test  exercises.  Short  duration 
leaks  (displayed  as  peaks  on  the 
recording  instrument)  can  occiu-  during, 
and  as  a  result  of.  each  fit  test  exercise, 
and  these  leaks  indicate  poor  respirator 
fit.  These  penetration  peaks  are  used  to 
determine  the  fit  factor.  An  inability  to 
measure  these  penetration  peaks  could 
result  in  the  fit  factor  being 
overestimated,  since  averaging  all  the 
test  exercise  penetration  peaks  may 
obscure  the  high  penetration  levels  that 
occur  during  a  test  exercise.  An  inability 
to  clearly  associate  the  exercise  event 
with  the  recording  makes  correct 
calculation  of  the  fit  factor  impossible. 

Several  factors  can  affect  the  time 
interval  between  an  exercise  event 


occiuring  during  QNFT  and  thp 
recording  of  the  event,  such  as  the 
diameter  of  the  sampling  line,  sampling 
rate,  and  the  length  of  the  sampling  line. 
Response  time  will  increase  with  an 
increase  in  the  length  and/or  diameter 
of  the  sampling  line.  Therefore,  the 
length  and  inside  diameter  of  the 
sampling  line  should  be  as  small  as 
possible.  The  line  used  for  sampUng  the 
test  chamber  test  agent  concentration, 
and  the  line  used  for  testing  the  test 
agent  concentration  inside  the 
respirator,  must  have  the  same  length 
and  inside  diameter  so  that  aerosol  loss 
caused  by  aerosol  deposition  in  each 
sample  line  is  equivalent  for  the  two 
lines. 

To  minimize  both  contamination  of 
the  general  room  atmosphere  and  test 
operator  exposure  to  the  test  agent,  the 
generated  aerosol  protocol  requires  that 
air  exhausted  frt>m  the  test  unit  must 
pass  through  a  high-efficiency  filter  (or 
sorbent). 

Since  the  relative  humidity  in  the  test 
chamber  may  affect  the  particle  size  of 
sodium  chloride  aerosols,  the  protocol 
further  requires  that  the  relative 
humidity  of  the  test  unit  be  kept  below 
50  percent.  This  requirement  is 
consistent  with  manufacturer's 
instructions  for  sodiimi  chlonde  imits. 

Prior  to  beginning  the  generated 
aerosol  QNFT.  a  stable  test  agent 
concentration  must  be  achieved  inside 
the  test  unit.  The  concentration  inside 
small  test  booths  or  waist-length  hoods 
may  be  diluted  significantly  when  (he 
employee  enters  the  booth.  Normally, 
the  test  agent  concentration  will 
stabilize  within  two  to  five  minutes. 

Adjustments  to  the  respirotor  must 
not  be  made  during  the  QNFT.  Any 
facepiece  fit  adjustments  must  be  made 
by  the  employee  before  starting  the 
exercise  regimen.  This  requirement  will 
prevent  manipulation  of  the  respirator 
during  fit  testing  to  achieve  higher  fit 
factors.  The  fit  test  is  to  be  terminated 
whenever  any  single  peak  penetration 
exceeds  two  percent  for  half  masks  and 
quarter  facepiece  respirators,  and  one 
percent  for  frill  facepiece  respirators. 
Such  leaks  correspond  to  fit  factors 
below  100  for  half  masks  and  500  for 
full  facepiece  respirators,  and  indicate 
an  unacceptable  respirator  fit.  In  such 
cases,  the  respirator  may  be  refitted  or 
adjusted,  and  the  employee  retested.  If 
a  subsequent  QNFT  test  performed  after 
the  respirator  has  been  refitted  or 
adjusted  is  terminated  because  of 
excessive  penetration,  then  the 
respirator  fit  for  that  individual  must  be 
considered  unacceptable,  and  a  difiierent 
respirator  must  be  selected  and  tested. 

OSHA  had  proposed  that  an  employee 
successfully  complete  three  separate  fit 
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tests  with  the  same  respirator  using  a 
QNFT  protocol.  The  proposed 
requirement  was  derived  from  the  fit 
testing  protocols  in  OSHA's  substance- 
specific  standards,  e.g.,  the  Benzene 
standard  (29  CFR  1910.1028).  This 
proposed  provision  received  more  than 
150  comments.  Many  commenters 
stated  that  only  a  single  QNFT  was 
needed,  and  that  the  additional  tests 
would  only  increase  the  cost  of  fit 
testing  without  a  corresponding 
improvement  in  attaining  a  successful 
fit  (Exs.  54-11.  54-26,  54-35,  54-37, 
54-41, 54-44, 54-63, 54-83,  54-114. 
54-124,  54-139,  54-208,  54-289,  54- 
316,  54-359,  54-363).  Some  said  that 
requiring  three  tests  for  QNFT  would 
discourage  employers  from  adopting 
QNFT  (Ex.  54-164),  or  would  force 
employers  to  use  the  less  protective 
QLFT,  which  requires  only  one  fit  test 
(Exs.  54-316,  54-359.  54-363,  54-434). 
One  commenter  stated  that  three  fit  tests 
for  QNFT  would  only  be  needed  if 
OSHA  allows  higher  APFs  based  on  the 
results  (Ex.  54-84).  (OSHA  notes  that 
the  concept  of  increasing  the  APF  based 
on  repeated  fit  testing,  originally 
contained  in  the  ANSI  Z88. 2-1980 
respirator  standard,  was  subsequently 
removed  ft-om  the  Z88.2-1992  revision 
of  that  standard  (Ex.  54-443)).  The  Bath 
Iron  Works  (Ex.  54-340)  stated  that  the 
variation  between  separate  fit  tests  is 
significant,  and  recommended  that  this 
problem  could  be  resolved  by  increasing 
the  safety  factor  beyond  10.  Other 
commenters  suggested  that  increasing 
the  fit  factor  required  for  passing  a 
single  QNFT  was  an  alternative  to 
requiring  three  fit  tests  (Exs.  54-139, 
54-154,  54-173,  54-340). 

The  final  standard  does  not  include 
the  requirement  to  perform  three 
successful  QNFTs  because  performing 
three  tests  has  not  been  shown  in  this 
record  to  better  delect  poor  respirator 
fit.  Increasing  the  safety  factor  of  10, 
thereby  raising  the  minimum  fit  factor 
required  to  pass  a  QNFT,  also  has  not 
been  adopted  by  OSHA  because 
experience  indicates  a  safety  factor  of 
ten  is  sufficient.  While  many  employers 
have,  on  their  own,  decided  to  require 
higher  fit  factors  during  fit  testing,  data 
in  the  record  do  not  support  the 
suggestion  that  increasing  the  safety 
factor  beyond  10  is  appropriate.  Using  a 
safety  factor  of  10  is  current  practice  in 
fit  testing,  and  is  used  to  account  for  the 
variability  in  fit  testing  procedures,  as 
well  as  other  variables  (e.g..  differences 
in  respirator  fit  between  the  workplace 
and  during  fit  testing). 

The  results  of  the  fit  test  must  be  at 
or  above  the  minimum  fit  factor 
required  for  that  class  of  tight-fitting  air- 
purifying  respirator.  The  required  fit 


factors  are  established  by  applying  a 
safety  factor  of  10  to  the  APFs  for  that 
class  of  respirator.  For  example,  quarter 
and  half  mask  air-purifying  respirators 
with  an  APF  of  10  must  achieve  at  least 
a  fit  factor  of  100,  and  full  facepiece  air- 
purifying  respirators  with  an  APF  of  50 
require  a  minimum  fit  factor  of  500. 

Paragraph  3 — Condensation  Nuclei 
Counter  (CNC)  QNFT 

A  protocol  for  the  ambient  aerosol 
condensation  nuclei  counter  (CNC) 
quantitative  fit  testing  protocol  (i.e.,  TSI, 
Inc.  Portacount  tm)  has  been  added  to 
the  final  standard  as  an  accepted  QNFT 
method.  Many  commenters  pointed  to 
the  need  for  a  CNC  QNFT  protocol. 
Commenters,  (Exs.  54-216,  54-326,  54- 
359)  noted  that  the  Portacount  is  the 
most  commonly  used  method,  and  that 
sufficient  data  have  been  developed 
over  the  past  several  years  to  validate  its 
effectiveness.  The  use  of  the  Portacount 
has  been  allowed  by  OSHA  under  a 
compliance  interpretation  published  in 
1988.  Commenters  urged  that  the 
ambient  aerosol  CNC  method  be 
included  in  the  list  of  accepted  QNFT 
methods  in  the  final  standard  (Exs.  54- 
216,  54-326,  54-359).  OSHA  agrees 
with  these  comments.  The  written 
instructions  for  performing  the  fit  test  in 
Appendix  A  are  essentially  the  same  as 
the  instructions  provided  by  the 
manufacturer. 

Paragraph  4 — Controlled  Negative 
Pressure  (CNP)  QNFT 

The  protocol  for  the  controlled 
negative  pressure  (CNP)  quantitative  fit 
test  method  (Dynatech  Nevada  FitTester 
3000  TM)  has  also  been  added  to  the  list 
of  accepted  QNFT  methods.  This  fit  test 
method  involves  the  use  of  a  fit  test 
instrument  to  generate  a  controlled 
negative  pressure  inside  the  facepiece  of 
the  respirator  to  measiu«  the  resulting 
leak  rate. 

This  fit  test  protocol  is  the  same 
protocol  allowed  by  OSHA  under  a 
compliance  interpretation  letter  issued 
in  1994  and  based  on  various  studies  on 
the  performance  of  the  CNP  method 
conducted  by  its  developer.  Eh:.  Cliff 
Crutchfield  (Exs.  71,  54-436).  These 
studies  reported  results  that  were 
validated  by  comparing  them  to  results 
from  the  existing  aerosol  fit  test  systems. 
The.data  showed  that  the  fit  factors 
measured  with  CNP  are  always  lower 
than  the  fit  factors  measured  with  an 
aerosol  QNFT.  OSHA  had  reviewed 
these  studies  before  issuing  its 
compliance  letter.  OSHA  believes  that 
the  CNP  method,  based  on  Dr. 
Crutchfield's  validation  data,  constitutes 
adequate  support  for  the  method's 
reliability  in  rejecting  bad  fits.  Although 


no  body  of  data  is  available  that 
describes  employer  experience  using  the 
CNP  method  in  the  workplace,  OSHA  is 
confident  that  the  extensive  validation 
data  showing  consistently  conservative 
results  using  CNP  means  that  this 
method  will  identify  bad  fits  at  least  at 
the  same  rate  as  other  accepted  fit  test 
protocols. 

Several  commenters  urged  OSHA  to 
provide  a  protocol  for  the  CNP  method 
and  to  list  it  as  approved  (See,  e.g.,  Exs. 
54-167.  54-216).  In  addition,  NIOSH  in 
its  comments  and  testimony  stated  that 
"NIOSH  recommends  that  OSHA 
recognize  *  *  *  the  following  fit  test 
procedures  as  acceptable  *  •  • 
Quantitative  fit  tests  using  controlled 
negative  pressure  and  appropriate 
instrumentation  to  measure  the 
volumetric  leak  rate  of  a  facepiece  to 
quantify  the  respirator  fit"  (Tr.  359.  Ex. 
54-437).  NIOSH  ftirther  stated  in  its 
comment  (Ex.  54-437)  that  "(olnly  the 
controlled  negative  pressure  fit  test 
system,  which  has  been  excluded  in  the 
OSHA  proposal,  has  been  subjected  to 
limited  validation"  (Decker  and 
Crutchfield,  1993).  The  State  of 
Washington  Department  of  Labor  and 
Industries  (Ex.  54-173)  requested  that 
OSHA  provide  performance  criteria  so 
that  methods  such  as  "Dynatech  test 
equipment"  described  as  "proven"  and 
"accepted"  may  more  easily  be  used. 
Penelec/Genco  reported  favorable 
experience  using  the  CNP  method  (Ex. 
54-167).  As  stated  in  its  comment: 

Penelec/Genco  recently  quantitatively  fit 
tested  approximately  1500  employees  on 
both  half  and  full  face  respirator  facepieces 
using  the  Dynatech/Nevada  FitTester  3000. 
For  the  past  10  years  we  have  performed  fit 
tests  using  particle  counting  eouipment.  We 
are  most  pleased  with  the  results  provided  by 
the  FitTester  3000  *  *  *  We  believe  that  the 
science  is  sound,  the  equipment  is  reliable, 
and  the  results  are  valid.  When  used  as  part 
of  a  complete  respiratory  protection  program, 
we  believe  controlled  negative  pressure  fit 
testing  is  an  effective  way  of  matching  each 
person  with  the  best-fitting,  most  comfortable 
fecepiece  respirator. 

All  the  peer-reviewed  studies  consistently 
show  that  controlled  negative  pressure 
equipment  and  protocols  always  produce 
more  conservative  fit  test  results  than  particle 
counting  equipment  and  protocols.  Our 
experience  totally  supports  this. 

We  find  the  Dynatech/Nevada  FitTester 
3000  to  be  durable,  reliable  and  easy  to  use. 
Results  are  always  reproducible,  with 
minimum  variation.  Employee  acceptance  is 
excellent,  especially  because  they  get  a  direct 
perception  of  fit  (leaks  or  lack  of)  which 
corresponds  well  to  the  machine's  fit  results. 

Using  the  FitTester  3000  we  are  able  to 
select  more  comfortable,  better  fitting 
respirators  for  our  employees.  We  believe 
that  certain  respirator  brands  are  far  superior 
to  others  in  terras  of  fit  and  comfort.  As  a 
result,  we  have  switched  brands.  Our 
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employees  aie  £ar  more  satisfied  with  the  fit 
and  comfbrt  of  their  new  respirators  •  •  • 
(Ex  54-167)        . 

TSI.  Inc.  (ExiJ  54-229.  54-302)  stated 
that  OSHA  should  re)ect  the  CNP 
method  as  a  val^  QNFT,  since 
employees  wh0  iare  tested  using  this 
method  must  hnld  their  breathand 
remain  motionless  during  the 
measurement,  i.e.,  they  cannot  perform 
the  required  exeircises  simultaneously 
with  the  measi|i|Bment.  According  to  TSI 
(Ex.  171),  dynaJAic  exercises  are 
necessary  to  shUulate  the  face  seal 
stresses  imposc|d  by  workplace 
conditions.  Dr.  litirutchfield,  in  his  post- 
hearing  submis^on  (Ex  134),  responded 
to  statements  made  by  Jeff  Weed  of  TSI 
at  the  hearing  akid  in  TSI's  submissions 
to  the  record  reglarding  the  CNP  fit  test 
method.  He  disqussed  the  ability  of 
aerosol-based  fit  test  methods  to 
measure  transient  leaks,  stated  that 
leakage  occurs  With  inhalation,  and  that 
the  c5lP  method  measured  more 
respirator  leakage  than  aerosol-based 
systems,  and  fittther,  that  CNP  fit  factors 
"tend  to  ahgn  more  closely  with 
workplace  protection  factors  than  do 
aerosol-based  Qtl  factors."  Dr. 
Crutchfield  stressed  the  importance  of 
being  able  to  efiiSctively  meastire 
fundamental  leakage  into  the  respiratcn*. 
stating  that  "moit  dynamic  exercises  do 
not  seem  to  have  a  statistically 
significant  effect  on  measured  fit 
factors." 

OSHA  recognitses  the  need  to  perform 
fit  testing  exercUas  to  stress  the 
facepiece  seal,  did  has  included  a  full 
range  of  exerci8|eis  in  the  CNP  protocol 
in  Appendix  A.  They  di^r  from  the 
exercises  for  the  CNC  method,  since  test 
results  are  not  taken  while  the  test 
exennse  isbeingjperformed,  but  are 
taken  after  the  qx^rcise  is  completed. 
However,  since  ;tpe  CNP  method  cannot 
distinguish  chahges  in  facepiece  volume 
that  are  related  t6  movement  during  an 
exercise  from  leiE^cage  into  the  facepiece 
caused  by  poor  respirator  fit,  the  CNP 
protocol  requires  that  the  employee 
remain  motionless  during  the  short 
sampling  period  that  is  required  after 
each  exercise.  OSHA  believes  that  any 
changes  in  fundlamental  fit  caused  by 
the  test  exercised  should,  consequently, 
be  measured  byltne  CNP  method  diuing 
the  10-second  sampling  period 
following  each  exercise,  and  that  this 
does  not  affect  the  test's  ability  to  detect 
poor  fits  when  the  seal  is  stressed. 

In  addition  to  the  OSHA-accepted 
CNP  fit  test  protbcol.  Dr.  Crutchfield 
(Tr.  254)  testifie|4  about  a  new  fit  test 
protocol  for  the  ICtNP  method.  This  new 
protocol  is  subs^ntially  different  from 
the  OSHA-accej  ^d  protocol,  which 
requires  the  per  ii^rmance  of  test 


exercises  followed  by  CNP 
measurements.  The  new  protocol  was 
also  described  in  detail  in  a  letter  frtun 
Senator  John  McCain  of  Arizona  on 
behalf  of  Dr.  Crutchfield  (Ex.  54-460). 
The  new  protocol  submitted  after  the 
close  of  the  post-hearing  commoat 
period  is  described  as  craisisting  of 
three  exercises  and  two  redonnings.  The 
first  exercise  measured  "fundamental 
respirator  iBt"  with  the  head  facing 
forward.  The  second  exercise  was  a 
bending  exercise,  with  the  respirator 
parallel  to  the  floor.  The  third  exercise 
consisted  of  vigorously  shaking  the  head 
bom  side-to-side  for  three  seconds, 
followed  by  a  "fundamental  fit" 
measurement.  The  respirator  user  then 
is  required  to  remove  and  redon  the 
respirator  twice,  with  "fundamental  fit" 
measured  after  each  redonning.  This 
protocol  results  in  five  CNP 
measurements,  bom  which  a  harmonic 
mean  fit  factor  is  calculated  and  used  to 
make  a  pass-fail  determination  for  the  fit 
test. 

The  information  on  the  new  protocol 
was  not  submitted  to  the  rulemaking 
docket  in  time  to  allow  an  opportunity 
for  public  comment.  OSHA,  therefore, 
cannot  include  it  in  this  fiiud  standard. 
Appendix  A,  Part  II  estabUshes 
procediues  by  which  OSHA  will 
approve  new  fit  testing  protocols  after 
allowing  opportunity  for  pubUc 
comment.  A  proponent  of  the  revised 
CNP  fit  test  protocol  may  submit  it  for 
approval  in  accordance  with  Appendix 
A,  Part  n. 

Proposed  part  (II)(A)(12)  of  Appendix 
A  required  that  the  employer  maintain 
a  record  of  the  qualitative  or 
quantitative  fit  test  administered  to  an 
employee.  This  requirement  has  been 
moved  to  paragraph  (m)(2)  in  the  final 
standard  to  consolidate  the  standard's 
recordkeeping  requirements.  The  fit  test 
record  must  include  the  date  and  type 
of  fit  test  performed,  employee 
information,  and  type  of  respirator. 
When  a  QNFT  is  administered,  a  record 
of  the  test  (e.g.,  strip  charts,  computer 
integration)  must  be  retained.  The  fit 
test  records  are  to  be  maintained  until 
the  next  fit  test  is  administered.  A 
record  is  necessary  for  OSHA  to 
determine  compUance  by  verifying  that: 
the  employee  has  been  fit  tested,  both 

f>rior  to  starting  respirator  use  and  at 
east  annually  thereafter;  the  tested 
employee  passed  the  qualitative  fit  test 
or  achieved  a  sufficiently  high  fit  factor 
to  pass  the  quantitative  fit  test  for  the 
required  assigned  protection  factor,  the 
quantitative  fit  test  was  correctly 
performed,  and  the  fit  factor  calculated 
properly;  and  the  model  and  size  of  the 
respirator  used  during  fit  testing  are  the 
same  as  the  model  and  size  of  the 


respirator  used  by  the  employee  in  the 
workplace. 

New  Fit  Test  Protocols 

Paragraph  (f)(3)  of  the  proposed  rule 
stated  that  OSHA  would  evaluate  new 
fit  test  protocols  under  criteria  specified 
in  Section  I  of  Appendix  A  and  would 
initiate  rulemaking  under  section  6(b)(7) 
of  the  OSH  Act  if  the  proponent  of  a 
new  fit  test  method  submitted  the 
method  and  vafidation  testing  data  to 
OSHA  for  evaluati(m.  Tlie  section  hsted 
detailed  criteria  OSHA  would  apply  in 
determining  whether  to  approve  the 
new  protocol. 

Some  commenters  recommended 
alternative  approaches  for  approving 
new  fit  test  protocols.  Mobil  Oil  (54- 
234)  and  the  American  Petroleimi 
Institute  (Ex.  54-330)  suggested  that 
NIOSH  should  be  the  reviewer  of 
alternative  fit  test  methods.  Exxon  (Ex. 
54-266)  questioned  the  role  OSHA 
would  have  in  the  approval  of  new  fit 
test  protocols,  stating  that  NIOSH  or 
other  agencies  or  laboratories  could 
better  review  new  fit  test  methods.  The 
•  American  Association  of  Occupational 
Health  Niu'ses  (Ex.  54-213)  supported 
the  use  of  other  new  fit  test  methods, 
provided  that  they  have  been 
demonstrated  to  be  statistically 
equivalent  to  the  existing  OSHA- 
accepted  methods,  but  stated  that  the 
administrative  rulemaking  procedure 
OSHA  had  proposed  wouTo  result  in 
delays  and  paperwork  that  would 
discourage  the  development  of  new 
methods.  The  Composites  Fabricators 
Association  (Ex.  54-295)  also  stated  that 
subjecting  new  fit  test  methods  to 
rulemaking  would  discourage  an 
employer  bom  developing  or  adopting 
any  fit  test  method  not  already  approved 
by  OSHA.  The  Society  of  the  Plastics 
Industry  (Ex.  54-310)  stated  that 
rulemaking  on  new  methods  Was 
unnecessary,  and  that  OSHA  should 
publish  criteria  for  fit  tests  and  allow 
employere  to  adopt  new  methods 
without  cumbersome  rulemaking.  The 
National  Association  of  Manufacturera 
(Ex.  54-313)  proposed  that  pubUcation 
of  a  new  fit  test  method  in  a  peer- 
reviewed  journal  should  be  prima  facie 
evidence  that  the  method  had  been 
validated. 

OSHA  cannot  accept  the  suggestion 
by  some  commenters  that  it  should 
accept  new  fit  test  protocols  without 
following  the  OSH  Act's  rulemaking 
procedures.  Appendix  A  was  adopted 
under  the  OSH  Act's  rulemaking 
procedures  and,  imder  section  6(b)  of 
the  Act,  can  only  be  modified  through 
the  same  rulemaking  procedures. 
Modifications  to  Appendix  A  to  add 
new  fit  test  protocols  would  therefore 
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have  to  undergo  the  same  type  of 
rulemaking  scrutiny,  including  the 
opportunity  for  public  comment,  that 
the  approved  protocols  have  received. 

In  response  to  comments  received, 
OSHA  has  modified  Appendix  A  from 
the  version  contained  in  the  proposal. 
These  changes  streamline  the  process  of 
approving  new  fit  test  protocols  by 
assuring  that  any  new  method  proposed 
is  supported  by  data  of  high  quality.  As 
modified.  Appendix  A  also  takes  a  more 
performance-oriented  approach  to  the 
approval  process  than  did  the  proposal. 
Rather  than  listing  the  detailed  criteria 
a  new  fit  test  protocol  must  satisfy,  final 
Appendix  A  requires  that  a  proposed 
new  protocol  be  supported  either  by  test 
results  obtained  by  an  independent 
government  research  laboratory  or  by 
publication  in  a  peer-reviewed 
industrial  hygiene  journal. 

Both  of  these  options  will  assure  that 
any  new  fit  test  protocol  proposed  will 
have  a  sound  scientific  basis  before 
being  submitted  to  OSHA.  Government 
research  laboratories  such  as  Los 
Alamos  National  Laboratory  and 
Lawrence  Livermore  National 
Laboratory  have  considerable  expertise 
in  reviewing  nevy  fit  test  protocols  to 
determine  whether  they  are  safe, 
accurate,  and  statistically  valid.  A 
favorable  recommendation  by  such  a 
laboratory,  along  with  the  supporting 
data  gathered  by  the  laboratory,  will 
provide  a  solid  basis  on  which  OSHA 
can  base  its  evaluation.  Moreover, 
because  the  laboratory's  report  and 
recommendation  will  be  in  the  public 
record  when  the  OSHA  rulemaking 
proceeding  begins,  the  public  will  have 
the  opportunity  to  examine  the  data 
supporting  the  proposed  new  method 
and  to  provide  any  additional  data 
either  in  support  of  or  in  opposition  to 
the  proposed  method. 

An  application  for  a  new  test  protocol 
that  has  been  published  in  a  peer- 
reviewed  industrial  hygiene  journal  will 
similarly  provide  a  sound  basis  for 
rulemaldng  on  the  new  method.  Like 
review  by  a  national  research  laboratory, 
the  peer-review  process  assures  that  the 
data  supporting  the  method  has  been 
scrutinized  and  found  acceptable  by  a 
neutral  party  with  expertise  in 
evaluating  fit  test  methods.  The 
published  article  would  be  available  to 
the  public  when  the  rulemaking 
commences,  and  interested  members  of 
the  public  would  therefore  be  apprised 
of  all  relevant  aspects  of  the  proposed 
method  and  would  be  well-positioned 
to  comment  on  the  method. 

OSHA  believes  that  the  final  rule's 
approach  will  streamline  the  process  of 
accepting  new  fit  test  protocols  and 
avoid  discouraging  the  development  of 


new  methods.  A  rulemaking  on  a  new 
protocol  would  thus  only  begin  after  the 
protocol's  proponent  has  established  a 
solid  basis  for  seeking  the  Agency's 
approval.  At  the  time  the  rulemaking 
begins,  interested  members  of  the  public 
would  know  the  scientific  basis  on 
which  approval  is  sought  and  would  be 
able  to  afford  OSHA  the  benefit  of  their 
views.  The  rulemaking  process  should 
therefore  be  able  to  proceed  more 
quickly  than  if  OSHA  were  to  evaluate 
data  that  had  not  previously  been 
scrutinized  by  an  expert  body  and  were 
to  base  the  approval  procefss  on  the 
detailed  criteria  contained  in  Appendix 
A  of  the  proposed  rule.  And  because  the 
rulemaking  process  can  be  expected  to 
proceed  expeditiously  once  a  qualifying 
application  has  been  submitted,  parties 
interested  in  developing  new  protocols 
should  not  be  discouraged  from  doing 
so. 

New  fit  test  methods  are  to  undergo 
notice  and  comment  rulemaking.  This 
decision  reflects  OSHA's  long 
experience  in  evaluating  fit  test 
methods,  which  includes,  in  this 
rulemaking,  such  fit  test  methods  as  the 
"condensation  nuclei  counter"  (CNC) 
method  and  the  "controlled  negative 
pressure"  (CM*)  method  and,  in  past 
rulemakings,  the  "saccharin  QLFT" 
method  and  the  "isoamyl  acetate  QLFT" 
method.  In  the  past  20  years  there  have 
only  been  a  few  new  methods,  but  each 
has  required  the  evaluation  of 
supporting  data,  and  each  new  methtxi 
has  generated  wide  public  interest  and 
comment.  New  fit  test  methods,  . 
particularly  those  that  involve  new 
scientific  principles  and  new  techniques 
for  evaluating  respirator  performance, 
require  full  consideration  and  public 
discussion  of  the  issues  by  the  regulated 
community,  competitive  interests, 
respirator  experts,  and  labor  groups.  The 
notice  and  comment  rulemaking  process 
will  ensure  that  OSHA  receives  the 
necessary  public  input,  as  well  as  data 
required  for  open  evaluation,  and  that 
all  interested  parties  have  a  chance  to 
comment  publicly  on  any  new  method. 
Publishing  a  new  fit  test  method  in  the 
Federal  Register  should:  elicit  public 
comment  and  debate  over  the  merits  of 
the  method;  notify  the  regulated 
community  of  the  possible  availability 
of  a  new  method;  and  solicit  any 
additional  information  that  would  be 
relevant  for  consideration  before  OSHA 
makes  its  final  decision.  OSHA  does  not 
intend  the  rulemaking  process  to  be 
cumbersome  or  involved,  but  such  a 
process  will  ensure  that  all  information 
and  comments  are  available  to  the 
public,  and  that  any  known  problems 


with  the  new  method  are  addressed 
before  final  acceptance. 

Adopting  an  approach  that  allows  for 
the  acceptance  of  new  fit  test  methods 
is  a  fundamental  change  to  this 
standard.  Fit  test  methods  directly 
impact  a  worker's  health,  since  fit  tests 
are  designed  to  identify  poorly  fitting 
respirators.  Without  the  careful 
evaluation  that  a  new  fit  test  method 
will  receive  during  the  rulemaking 
process,  OSHA  cannot  be  sure  that  a 
flawed  fit  test  method  would  not  be 
developed  and  marketed  to  respirator 
users.  If  used  to  select  respirators,  a 
flawed  method  would  lead  to 
unnecessary  worker  exposure  to 
hazardous  substances,  since  poorly 
fitting  respirators  would  not  be  detected 
by  the  method.  Detennining  the 
reliability  of  new  fit  test  methods 
requires  more  evaluation,  for  example, 
than  do  new  respirator  cleaning 
methods  or  new  user  seal  check 
methods,  which  can  be  developed  by 
the  respirator  manufactiu^r  (See 
Appendix  B).  New  cleaning  methods 
and  user  seal  checks  need  not  imdergo 
rulemaking  to  become  accepted 
methods.  The  more  rigorous  evaluation 
through  notice  and  conunent  is  required 
only  for  new  fit  testing  methods,  where 
OSHA  experience  has  shown  the  need 
for  a  public  review  of  performance. 

Moldex  (Ex.  54-153)  Mobil  Oil  (Ex. 
54-234),  Exxon  (Ex.  54-266),  and  the 
American  Petroleum  Institute  (Ex.  54- 
330),  recommended  that  OSHA  allow 
interested  parties  other  than  employers 
to  submit  new  fit  test  methods  for 
OSHA  acceptance.  In  the  past,  OSHA 
has  allowed  other  interested  parties, 
such  as  the  developers  of  new  fit  test 
equipment,  to  submit  new  test  protocols 
and  methods  for  OSHA  approval,  and 
will  continue  to  do  so.  To  make  this 
explicit,  the  final  rule  states  that  a 
proposed  new  protocol  may  be 
submitted  by  any  person. 

Paragmph  (g)—Use  of  Respirators 

The  final  rule  requires  employers  to 
establish  and  implement  procedures  for 
the  proper  use  of  respirators.  Paragraph 
(g)(1)  contains  specific  requirements  for 
ensuring  an  adequate  facepiece  seal 
each  time  a  respirator  is  used.  Paragraph 
(g)(2)  requires  employers  to  reevaluate 
respirator  effectiveness  when  there  are 
changes  in  environmental  or  user 
conditions,  as  well  as  requiring  that 
employees  leave  the  respirator  use  area 
if  they  detect  any  signs  fiiat  respirator 
eflectiveness  has  been  compromised  or 
to  perform  any  adjustments.  Paragraphs 
(g)(3)  and  (g)(4)  address  procedures  for 
the  use  of  respirators  in  IDLH 
atmospheres  and  in  interior  structural 
fire  fighting,  respectively. 
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Paragraph  (g)  6f  the  proposal 
addressed  the  sa^e  issues  in  the  context 
of  requiring  emplioyers  to  develop  and 
implement  written  standard  operating 
procedures.  As  suggested  by  a  number 
of  commenters,  QSHA  has  deleted  the 
requirement  for  written  procedures  in 
li^t  of  the  bet  that  paragraph  (c) 
already  requires  a  written  respiratory 
protection  program  (Exs.  54-38,  54-163, 
54-226,  54-428)j.  In  addition,  OSHA  has 
moved  to  paragraph  (d),  governing 
respirator  selection,  the  proposed 
paragraph  {g)  rea^iirement  that 
employers  ensura  that  SCBAs  are 
certified  for  a  minimum  service  life  of 
30  minutes  if  th^y  are  to  be  used  in 
IDLH  atmospheres,  for  emergency  entry, 
or  for  fire  fightinH-  Final  paragraph  (g) 
thus  contains  only  those  requirements 
necessary  fdr  the  appropriate  use  of 
respirators  in  non-IDLH,  IDLH,  and 
interior  structural  fire  fighting 
atmospheres. 

Paragraph  (gKlH--Facepiece  Seal 
Protection 

Paragraphs  (g)li)(i)  and  (g)(l)(ii)  are 
intended  to  ensiji^  that  facial  hair,  other 
conditions  potentially  interfering  with 
the  facepiece  seal  or  valve  function,  and 
eyewear  or  other  personal  protective 
equipment  does  not  interfisre  with  the 
effective  functioning  of  the  respiratqr. 
Paragraph  (g)(l)Q|i)  requires  employees 
to  perform  a  user  iseal  check  each  time 
they  put  on  a  reslpirator  for  use  in  the 
workplace. 

Paragraph  (g)(l)(i)(A)  prohibits  an 
employer  from  allowing  respirators  with 
tight-fitting  fecepieces  to  be  worn  by 
employees  who  have  "facial  hair  that 
comes  between  the  sealing  surface  of  the 
facepiece  and  the  face  or  that  interferes 
with  valve  function."  Paragraph 
(g)(l)(i)(B)  prohibits  tight-fitting 
fecepieces  to  be  worn  by  employees 
who  have  any  condition  that  interferes 
with  the  face-to-f^cepiece  seal  or  with 
valve  function,  "tke  prior  standard 
prohibited  the  wiBJaring  of  respirators 
"when  condition^  prevent  a  good  face 
seal.  Such  conditions  may  be  a  growth 
of  beard  (or)  sideburns  *  *  *."  The 
proposed  requirement  would  similarly 
have  prohibited  emplojrers  from 
allowing  tight-fitting  respirator 
facepieces  to  be  worn  by  employees 
"wiUi  condition^  khat  prevent  such  fits." 
"Facial  hair  that  interferes  with  the 
facepiece  seal"  was  listed  as  one 
example  of  such  a  condition.  The  final 
rule  thus  claiifie^  the  language  of  the 
NPRM. 

OSHA's  final 
employers  more 
ANSI  288.2-199 
7.5.1,  which  p: 


dard  affords 
exibility  than  the 
standard.  Section 
bits  the  use  of  any 


respirator  equipped  with  a  facepiece. 


whether  tight  or  loose-fitting,  if  the  user 
has  facial  hair  that  comes  between  the 
seaUng  surface  of  the  facepiece  and  the 
face.  Although  some  commenters 
recommended  that  OSHA  adopt  the 
language  of  the  ANSI  standard  (Exs.  54- 
218,  54-219),  OSHA  has  determined 
that  it  is  only  necessary  to  apply  the 
fecial  hair  prohibition  to  tight-fitting 
respirators. 

The  rulemaking  record  (Exs.  15-11, 
15-26, 15-28, 15-27A,  15-30, 15-33. 
15-35. 15-36, 15-41, 15-52, 15-58, 15- 
62, 15-73, 15-77)  also  contains  strong 
evidence  that  facial  hair  can  interfere 
with  tight-fitting  fecepiece  seals. 
According  to  the  study  by  Hyatt  and 
Pritchard,  discussed  further  below, 
fecial  hair  includes  stubble  (Ex.  23-5). 
A  number  of  sttdies  and  comments  that 
were  submitted  to  the  record  (Exs.  23- 
5, 36-49,  36-31,  36-45,  36-47,  54- 
443D,  54-408)  addressed  the  effiact  of 
fecial  hair  on  respirator  performance. 
McGee  and  Oestenstad  (Ex.  23-2)  tested 
eight  volunteers  on  a  closed-circuit, 
pressure-demand,  self-contained 
breathing  apparatiis.  The  volunteers 
were  clean-shaven  at  the  beginning  of 
the  study.  They  imderwent  quantitative 
fit  tests  at  two-week  intervals  over  an 
eight-week  beard  growth  period.  Beard 
growth  had  a  profoimd,  negative  effect 
on  the  observed  fit  factors.  Most  of  the 
volunteers  started  %vith  fit  factors  of 
20,000  when  first  fit  tested;  after  eight    * 
weeks,  these  same  workers  achieved  fit 
factors  ranging  only  from  14  to  1067. 

In  another  study,  E.C.  Hyatt,  J.A. 
Pritchard  and  others  (Ex.  23-5) 
investigated  the  effect  of  facial  hair  on 
the  performance  of  half-mask  and  full- 
fecepiece  respirators.  Quantitative  fit 
tests  were  performed  on  test  volunteers 
with  varying  amoimts  of  facial  hair, 
including  stubble,  sideburns,  and 
beards.  "Hie  results  showed  that  facial 
hair  can  have  a  range  of  effects  on 
respirator  performance,  depending  on 
fectors  such  as  the  degree  to  which  the 
hair  interferes  with  the  sealing  surfece 
of  the  respirator,  the  physical 
characteristics  of  the  hair,  the  type  of 
respirator,  and  facial  characteristics.  In 
general,  the  presence  of  beards  and  wide 
sidebiims  had  a  detrimental  effect  on 
the  performance  of  the  respirators.  The 
authors  concluded  that: 

•  Individuals  with  excessive  fecial 
hair,  including  stubble  and  wide 
sideburns,  that  interfere  with  the  seal 
cannot  expect  to  obtain  as  high  a  degree 
of  resinrator  performance  as  clean 
shaven  individuals. 

•  The  degree  of  interference  depends 
on  many  factors  (e.g.,  the  length, 
texture,  and  density  of  facial  hair)  and 
the  extent  to  which  those  factors 


interfere  with  the  respirator's  sealing 
surfece. 

•  Short  of  testing  a  bearded  worker 
for  fit  daily,  the  only  prudent 
approaches  are  to  require  that  fecial  hair 
not  interfere  with  the  respirator  seal 
surfece  (e.g.,  shave  where  the  seal 
touches  the  fece)  or  to  prohibit  the 
employee  fit}m  working  in  areas 
requiring  respiratory  protection. 

Other  fit  testing  studies  also  show  that 
non-bearded  workers  have  significantly 
higher  fit  fectors  than  bearded  woikers. 
Skretvedt  and  Loschiavo  (Ex.  23-3) 
tested  both  half-mask  and  full  facepiece 
respirators  on  370  male  employees  who 
were  fit  tested  both  qualitatively  and 
quantitatively;  67  of  the  employees  had 
hill  beards.  Tlie  bearded  workers 
consistently  failed  qualitative  fit  testing. 
Bearded  employees  using  half-masks 
had  a  median  fit  factor  of  12,  while 
clean-shaven  employees  had  a  median 
fit  fector  of  2950.  For  full  facepiece 
respirators,  bearded  workers  had  a 
median  fit  factor  of  30  and  clean-shaven 
employees  had  a  fit  fector  of  greater 
than  10,000. 

Only  one  study  foimd  no  significant 
difference  in  respirator  performance  for 
employees  with  or  without  beards. 
Fergin  (Ex.  23-1)  studied  workplace 
protection  fectors,  but  not  fit  factors,  for 
three  different  types  of  disposable 
respirators  used  by  carbon  setters  during 
carbon  setting  and  ore  bucket  filUng 
operations,  l^e  study,  which  involved  a 
total  of  75  samples  collected  from  38    • 
non-bearded  and  22  bearded  workers, 
compared  ambient  concentrations  with 
"in-mask"  concentrations.  Beard  types 
were  classified  as  Ught,  mediiun,  heavy, 
fine,  soft,  coarse,  and  curly.  Results 
showed  no  clear  relationship  between 
type  of  beard  and  respirator  protection 
factor.  The  authors  recommended  that, 
"•  •  *  where  acceptable  protection 
factors  can  be  demonstrated  for  subjects 
with  facial  hair,  the  no-beard  rule 
should  be  waived." 

OSHA  does  not  find  this  study  a 
persuasive  basis  for  changing  its 
position  on  facial  hair.  The  feet  that  an 
acceptable  protection  fector  can  be 
obtained  for  a  bearded  respirator  wearer 
in  a  workplace  protection  factor  study 
does  not  mean  that  the  worker  can 
achieve  the  same  protection  level  each 
time  the  respirator  is  used.  First, 
protection  factor  studies  are  designed  to 
minimize  program  defects  and  are  often 
conducted  under  very  tight  supervision, 
which  is  generally  not  typical  of 
conditions  in  real  woricplaces.  Second, 
beards  grow  and  change  daily,  resulting 
in  variability  of  protection  from  one  day 
to  the  next. 

Feigin  based  his  conclusion  that 
respirator  performance  is  similar  for 
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bearded  and  non-bearded  workers  on  a 
statistical  comparison  of  geometric 
means,  calculated  separately  for  each 
type  of  respirator  for  bearded  and  non- 
bearded  workers.  OSHA  is  more 
concerned  about  the  wide  range  of 
values  than  the  geometric  mean  values. 
The  protection  factors  observed  by 
Feigin  varied  greatly  and  ranged  from 
1-1041  (no  beards)  and  4-332  (beards) 
for  a  3M-9910  respirator;  12-36  (no 
beards)  and  7-30  (beards)  for  a  3M-8706 
respirator;  and  5-1006  (no  beards)  and 
42-391  (beards)  for  a  3M-9906 
respirator.  OSI{A  notes  that  the 
protection  factors  of  5  and  lower  that 
Fergin  achieved  for  both  bearded  and 
clean-shaven  workers  are  below  the 
NIOSH  recommended  protection  factors 
for  disposable  respirators  of  the  types 
tested  by  Fergin  (NIOSH  Respirator 
Decision  Logic,  1987,  Ex.  9). 

There  are  several  other  weaknesses  in 
this  study  that  undermine  its  use  as  a 
counterweight  to  so  much  other 
evidence  and  expert  opinion.  The  study 
did  not  account  for  particle  size  or  the 
differences  between  protection  factors 
obtained  when  the  respirators  were  used 
in  high  as  compared  to  low  ambient 
concentrations.  Moreover,  two  of  the 
three  respirators  involved  lacked 
adjustable  face  straps,  which  makes  any 
sort  of  tightening  impossible.  Finally, 
the  author  himself  cautioned  that  facial 
hair  can  significantly  impair  respirator 
-  seal  effectiveness  in  atmospheres  that 
are  highly  toxic  or  IDLH. 

hi  fact,  most  rulemaking  participants 
(Exs.  3, 13, 15-50.  23-2.  23-3,  23-5) 
agreed  that  facial  hair  can  be  a  problem 
for  respirator  users,  although  they 
suggested  different  approaches  to 
address  this  issue.  A  few  commenters 
recommended  that  OSHA  simply 
prohibit  the  use  of  respirators  by 
bearded  workers,  based  on  the  ANSI 
rationale  that  beards  interfere  with  the- 
functioning  of  all  respirators  (Exs.  54- 
443.  54-408).  In  general,  these 
commenters  were  opposed  to  any 
requirement  in  the  standard  that  would 
have  required  employers  to  provide 
bearded  workers  with  loose-fitting 
respirators  to  accommodate  their  beards. 
Other  commenters  stated  that  OSHA 
should  require  employers  to  provide 
loose-fitting  respirators  (e.g.,  supplied- 
air  hoods,  helmets,  or  suits)  for  use  by 
employees  with  beards  (Exs.  15-14, 15- 
31, 15-34, 15-46, 15-47,  15-48, 15-54, 
15-55, 15-79, 15-81,  54-427,  54-387, 
54-363).  For  example,  NIOSH 
recommended  that,  when  the  situation 
permits,  employers  should  be  .allowed 
to  accommodate  bearded  workers  by 
providing  respirators  that  will  not  be 
affected  by  facial  hair  (Ex.  54-437). 
Daniel  Shipp  of  the  Industrial  Safety 


Equipment  Association  (ISEA)  also 
stated  that,  in  situations  where 
employers  do  not  intend  to  enforce 
policies  against  facial  hair,  the  ISEA 
would  recommend  that  employers 
provide  respirators  that  do  not  rely  on 
a  tight  facepiece  fit  (Ex.  54-363). 

Richard  Uhlar  and  Michael  Sprinker 
of  the  International  Chemical  Workers 
Union  (ICWU)  stated  that  there  should 
be  some  provision  in  the  standard  to 
notify  employees  that  respirators  other 
than  tight-fitting  respirators  can  be  used 
by  bearded  workers  (Ex.  54-427).  This 
comment  is  in  basic  agreement  with 
NIOSH's  reconunendation  that  there 
should  be  some  provision  in  the 
standard  to  notify  employees  that  other 
respirators  that  can  be  worn  with  beards 
exist  (Ex.  54-437). 

In  contrast,  other  comfnenters  (Exs. 
54-408,  54-443)  recommended  that 
OSHA  prohibit  the  wearing  of  beards  by 
employees  who  use  respirators  on  the 
grounds  that  employers  should  not  have 
to  supply  loose-fitting  respirators 
because  an  employee  is  unwilling  to 
shave  off  his  beard.  More  specifically, 
George  Thomas  of  Duquesne  Light 
Company  (Ex.  54-408)  stated  that  his 
company  does  not  support  a 
requirement  that  employers  should 
provide  workers  wnth  loose-fitting 
respirators  when  employees  have  facial 
hair.  According  to  Mike  Rush  of  the 
Association  of  American  Railroads, 
requiring  employers  to  provide 
respirators  other  than  tight-fitting  air- 
puriiying  respirators  would  be  cost- 
prohibitive,  because  FAPRs  cost  50 
times  as  much  as  half  masks  (Ex.  54- 
286).  A.  Gayle  Jordan  of  Norfolk 
Southern  Corporation  quoted  the  cost  of 
a  PAPR  as  $700  (Ex.  54-267). 

This  standard  does  not  interfere 
directly  with  employer  policies 
regarding  facial  hair.  Instead,  it  requires 
employers  to  take  the  presence  or 
absence  of  facial  hair  into  consideration 
in  developing  policies  for  a  given 
workplace;  different  policies  may  affect 
the  range  of  choices  available.  However, 
OSHA  notes  that  several  respiratory 
protection  alternatives,  such  as  loose- 
fitting  hoods  or  helmets,  are  available  to 
accommodate  facial  hair. 

Some  commenters  focused  on  the 
specific  language  in  the  proposal.  One 
commenter  said  that  the  term  "any  hair 
growrtii"  should  be  substituted  for 
"facial  hair"  (Ex.  54-69).  Anotiier  urged 
OSHA  to  specify  what  acceptable  facial 
hair  growth  was  (Ex.  54-138).  OSHA 
believes  that  the  term  "facial  hair"  is 
appropriate  because  the  record  shows 
that  any  facial  hair,  including  beard 
stubble,  can  interfere  with  facepiece  seal 
(Exs.  23-5,  54-69).  By  prohibiting  hair 
that  "comes  between  the  sealing  surface 


of  the  facepiece  and  the  face,"  as  well 
as  hair  that  "interferes  with  valve 
function,"  OSHA  believes  it  is  being  as 
precise  as  possible.  OSHA  believes  that 
the  second  phrase  is  necessary  because 
employees  with  large  beards  may  shave 
the  skin  area  where  the  facepiece  of  the 
respirator  seals  to  the  face  but  the 
fullness  or  length  of  the  beard  could  still 
block  the  valve  or  cause  the  valve  to 
malfunction. 

In  a  standard  that  will  apply  as 
broadly  as  this  one  will,  it  is  not 
possible  for  OSHA  to  specify  every 
condition  under  which  respirator  use 
may  be  affected  by  an  employee's  facial 
hair.  Workplace  situations  are  variable, 
as  is  hair  growth.  OSHA  has  instead 
written  the  standard  in  performance- 
oriented  terms,  stressing  the  importance 
of  the  face-to-facepiece  seal  and 
conditions  that  might  interfere  with  that 
seal.  The  thrust  of  the  entire  standard  is 
on  making  sure  that  the  fit  and  the 
performance  of  the  respirator  are  not 
compromised.  Employers,  therefore, 
must  ensure  that  respirators  fit  and 
perform  properly. 

Paragraph  (g)(l)(i)(B)  prohibits  an 
employer  from  allowing  respirators  with 
tight-fitting  facepieces  to  be  worn  by 
employees  who  nave  any  condition  that 
interferes  with  the  face-to-facepiece  seal 
or  valve  function.  Examples  of  these 
conditions  include,  but  are  not  limited 
to.  missing  dentures,  the  presence  of 
facial  scars,  the  wearing  of  jewelry,  or 
the  use  of  headgear  that  projects  under 
the  facepiece  seal.  As  with  the  fecial 
hair  requirements,  the  intent  of  this 
provision  is  to  prevent  an  employee 
from  wearing  a  respirator  if  there  is  any 
factor  that  could  prevent  an  adequate 
facepiece-to-face  seal.  Therefore, 
conditions  such  as  missing  dentures  or 
facial  scars  will  not  prevent  an 
employee  from  using  a  respirator  where 
it  can  be  demonstrated  that  those 
conditions  do  not  prevent  an  adequate 
seal. 

Paragraph  (g)(l)(ii)  requires  employers 
to  ensure  that  corrective  glasses  or 
goggles  or  other  personal  protective 
equipment  is  worn  in  a  manner  that 
does  not  interfere  with  the  seal  of  the 
facepiece  to  the  face  of  the  user.  The 
proposal  contained  a  similar  provision 
that  addressed  only  eyewear.  The  prior 
standard  contained  a  similar  provision, 
but  also  prohibited  the  use  of  contact 
lenses  with  respirators.  Final  paragraph 
(g)(l)(ii)  is  consistent  with  the  1992 
ANSI  standard,  which  allows  the  use  of 
corrective  lenses,  spectacles,  and  face 
protection  devices,  providing  that  these 
items  do  not  interfere  with  the  seal  of 
the  respirator;  ANSI  also  allows  the  use 
of  contact  lenses  where  the  wearer  has 
successfully  worn  such  lenses  before 
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and  practices  w^kring  them  with  the 
respirator.  I  [ 

Most  comments  supported  the 
proposed  provisdpn  (Exs.  54-68,  54-266, 
54-286,  54-150J  ^4-155.  54-177,  54- 
189.  54-196,  54|f  09,  54-214,  54-219. 
54-222,  54-346J  64-402,  54-408.  54- 
267,  54-286,  54-361,  54-232,  54-234, 
54-244,  54-245,  54-263,  54-265).  Some 
commenters.  hoW  ever,  addressed 
specific  pieces  of  corrective  eyewear. 
For  example,  Barbara  Price  of  the 
Phillips  Petroleum  Company 
recommended,  hssed  on  the  company's 
experience  with |  Successful  quantitative 
fit  testing  of  employees  while  wearing 
sports  goggles,  that  prescription  sports 
gOggles  be  permitted  with  full  facepiece 
respirators  (Ex.  $jl-165).  Darrell 
Mattheis  of  the  Qlrganization  Resources 
Counselors  (ORC)  also  supported  the 
use  of  prescriptiian  sports  goggles,  such 
as  the  mask-adaptable  goggles  (MAG-1) 
by  Criss  Optical^  Iwith  a  full  facepiece 
respirator,  based  on  ORC  companies' 
successful  quantitative  fit  testing 
experience  (Ex.  54—424). 

Again,  the  standard  is  written  in 
performance  tertts  so  that  any  particular 
piece  of  equipment  may  be  used  as  long 
as  it  does  not  interfere  with  the 
facepiece  seal.  This  has  consistently 
been  OSHA's  poation  under  the  prior 
standard  as  welli  iFor  example,  in  a 
compliance  interpretation  letter  dated 
April  7, 1987,  OSHA  addressed  the  use 
of  eyeglass  insert$  or  spectacle  kits 
inside  fiill  facep  ^ce  respirators.  OSHA 
stated  that  eyeglass  inserts  or  spectacle 
kits  are  acceptably  if  the  devices:  (1)  Do 
not  interfere  with  the  facepiece  seal;  (2) 
do  not  cause  any  distortion  of  vision; 
and  (3)  do  not  cai^se  any  physical  harm 
to  the  wearer  during  use  (Ex.  64-519). 

OSHA  again  adidressed  the 
appropriateness  of  using  the  MAG-1 
goggles  with  full  facepiece  respirators 
and  SCBAs  in  a  aeptember  20, 1995, 
letter  to  the  Excelbior  Fire  Department. 
By  1995,  OSHA  l^d  the  benefit  of  four 
quantitative  fit  testing  studies  of  MAG- 
1  goggles,  two  funded  by  the  goggle 
manufacturer  anjj  the  other  two  funded 
by  OSHA  itself,  the  letter  to  Excelsior 
stated  that  since  [the  MAG-1  straps 
project  under  th^  ifacepiece,  use  of  the 
MAG-1  could  in'  (ome  cases  violate 
paragraph  (e)(5)(n  of  the  previous 
standard.  The  Ifetter  concluded  that 
obtaining  a  fit  w}!^  these  goggles  is 
quite  complex  because  the  respirator 
user  may  be  able  in  some  cases  to 
control  the  factori  determining  whether 
a  seal  can  be  obtained.  (For  a  full 
discussion,  see  letter,  9/20/95,  Ex.  64- 
520,  Docket  H-0  ipa.)  In«  post  hearing 
comment  submitited  by  the  Exxon 
Company.  Steve  Killiany  commented 
about  Criss  Optical  Mag  Spectacles  with 


thin  rubber  straps  (Ex.  183).  Mr.  Killiany 
stated  that  the  spectacles  can  safely  be 
worn  with  full  facepiece  respirators  as 
long  as  users  are  fit  tested  with  the 
spectacles  in  place  during  fit  tests.  In  its 
program.  Exxon  prohibits  eyeglasses 
with  temple  pieces  for  users  of  full 
facepiece  respirators.  Exxon  also 
prohibits  hard  contact  lenses,  but  users 
are  allowed  to  wear  soft  contact  lenses. 

The  NPRM  contained  a  lengthy 
explanation  of  OSHA's  proposal  not  to 
include  a  prohibition  against  the  use  of 
contact  lenses  with  respirators  in  the 
final  rule  (59  FR  58921. 11/15/94). 
Although  a  few  participants  requested 
that  OSHA  retain  the  prohibition,  or  at 
least  prohibit  contact  lenses  in  certain 
situations  (Exs.  54-334,  54-387,  54- 
437),  most  of  the  commenters  agreed 
with  OSHA's  conclusion  that  contact 
lenses  can  be  used  safely  with 
respirators  (Exs.  54-68.  54-266.  54-286. 
54-150.  54-155.  54-177.  54-189,  54- 
196,  54-209,  54-214,  54-219.  54-222. 
54-232,  54-234.  54-244.  54-245,  54- 
263,  54-265,  54-346,  54-402,  54-408, 
54-267,  54-286.  54-361).  For  example, 
NIOSH  specifically  recommended  that 
OSHA  allow  respirator  users  to  wear 
contact  lenses  (Ex.  54-437).  Larry 
DeCook,  President  of  the  American 
Optometric  Association,  stated  that  the 
Association  was  not  aware  of  any 
reports  of  injury  because  of  the  use  of 
contact  lenses  with  respirators  (Ex.  54- 
235).  Similarly,  a  study  by  the  Lawrence 
Livermore  National  Laboratory  showed 
that  far  fewer  firefighters  who  wore 
contact  lenses  with  their  SCBAs  had 
problems  that  necessitated  the  removal 
of  their  facepieces  than  did  firefighters 
wearing  glasses  (Ex.  38-9).  Finally, 
OSHA's  review  of  the  record  identified 
no  evidence  that  the  use  of  contact 
lenses  with  respirators  increases  safety 
hazards. 

OSHA  notes  that  employers  of 
employees  who  wear  corrective  eyewear 
must  be  sure  that  the  respirator  selected 
does  not  interfere  with  the  eyewear, 
make  it  uncomfortable,  or  force  the 
employee  to  remove  the  eyewear 
altogether.  Employers  should  use  the 
respirator  selection  process  to  make 
accommodations  to  ensure  that  their 
respirator-wearing  employees  can  see 
properly  when  wearing  these  devices. 

In  this  final  rule,  OSHA  has  also 
expanded  the  requirements  of  paragraph 
(g)(l)(ii)  to  cover  personal  protective 
equipment  other  than  goggles  and 
glasses.  Other  forms  of  personal 
protective  equipment  are  required  by 
OSHA  under  specific  circumstances 
(See,  e.g..  Subpart  I — Personal  Protective 
Equipment,  and  Section  1910.133— Eye 
and  face  protection).  Like  eyewear,  this 
equipment  may  interfere  with  the  fit  of 


respiratory  protection  equipment.  The 
generic  phrase  "other  personal 
protective  equipment"  appUes  to 
faceshields.  protective  clothing,  and 
helmets,  as  well  as  to  any  other  form  of 
personal  protective  equipment  that  an 
employee  may  wear  that  could  interfere 
writh  safe  respirator  use. 

Paragraph  (g)(l)(iii)  requires 
employers  to  ensure  that  their 
employees  perform  user  sea*l  checks 
each  time  they  put  on  a  tight-fitting 
respirator,  using  the  "user  seal  check" 
procediu-es  in  Appendix  B-1  or  equally 
effective  procedures  recommended  by 
the  respirator  manufacturer.  The 
proposal  would  also  have  given 
employers  the  option  of  using  either  the 
Appendix  B-1  procedures  or  those 
recommended  by  the  manufacturer, 
which  is  also  the  approach 
recommended  by  the  ANSI  standard. 
Although  the  prior  standard  also 
required  a  fit  check  each  time  the 
worker  used  a  respirator,  it  mandated 
that  the  manufacturer's  instructions  be 
followed  when  performing  the  check. 

OSHA's  prior  respirator  standard 
referred  to  respirators  being  "fit  *  •  • 
checked."  The  NPRM  used  the  phrase 
"facepiece  seal  check,"  and  this  has 
been  changed  in  the  final  standard  to 
"user  seal  check."  The  three  phrases  are 
synonymous,  and  all  three  were  used 
interchangeably  by  rulemaking 
participants  (e.g..  Exs.  54-218,  54-219, 
who  recommended  that  the  term  "fit 
check"  be  used  to  be  consistent  with  the 
ANSI  Z88.2-1992  definition).  Other 
commenters  (Exs.  54-5,  54-408)  used 
the  term  "seal  check"  or  "facepiece  seal 
check."  The  final  standard  uses  the  term 
"user  seal  check"  because  OSHA 
believes  that  this  phrase  best  describes 
the  actual  procedure  to  be  performed  by 
the  respirator  wearer.  Also,  commenters 
stated  that  the  similarity  between  the 
terms  "fit  check"  and  "fit  test"  might 
lead  to  confusion,  causing  employers 
erroneously  to  conclude  either  that 
complete  fit  testing  must  be  done  each 
time  an  employee  puts  on  a  respirator 
or  that  the  fit  check  can  be  substituted 
for  a  fit  test. 

In  general,  commenters  (Exs.  54-221, 
54-185.  54-321. 54-427.  54-414,  64- 
521)  agreed  with  OSHA  that  user  seal 
checks  are  necessary.  Although  these 
checks  are  not  as  objective  a  measure  of 
facepiece  leakage  as  a  fit  test,  they  do 
provide  a  quick  and  easy  means  of 
determining  that  a  respirator  is  seated 
properly.  If  a  user  seal  check  cannot  be 
performed  on  a  tight-fitting  respirator, 
the  final  rule  prohibits  that  respirator 
from  being  used.  Appendix  B-1,  which 
derives  from  the  1992  ANSI  standard, 
contains  procedures  for  user  seal 
checking  of  negative  pressiu«  and 
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positive  pressure  devices.  It  states  that 
a  check  is  to  be  performed  every  time 
the  respirator  is  donned  or  adjusted  to 
ensure  proper  seating  of  the  respirator  to 
the  face. 

Partici{>ants  expressed  diverse  views 
on  whether  the  negative/positive  6t 
check  procedures  in  Appendix  B-1 
should  be  the  exclusive  means  of 
compliance  with  this  requirement  or 
whether  procedures  recommended  by 
respirator  manufacturers  should  also  be 
allowed.  John  Hale  of  Respirator 
Support  Services  stated  that  the  only 
vray  to  perform  a  fit  check  is  to  use  the 
negative/positive  fit  check  methods  in 
Appendix  B-1  (Ex.  54-5).  George 
Notarianni  of  Logan  Associates  also 
recommended  that  reference  to 
manufacturers'  procedures  for  fit 
checking  be  deleted,  because  he  was 
unaware  of  any  effiective  fit  check 
methods  other  than  those  described  in 
Appendix  B  (Ex.  54-152).  Richard 
Miller  of  the  E.D.  BuUard  Company, 
however,  stated  that  the  manner  in 
which  fit  checks  are  conducted  should 
be  left  up  to  the  manufactiu^r  (Ex.  54- 
221). 

The  positive/negative  user  seal  checks 
described  in  Appendix  B-1  cannot  be 
performed  on  all  tight-fitting  respirators. 
William  Lambert  of  the  Mine  Safety 
Apphances  Company  (MSA)  (Ex.  54- 
414)  stated  that  respirators  for  which 
negative  or  positive  pressure  tests 
cannot  be  performed  should  not  be 
used.  He  also  recommended  that  OSHA 
work  cooperatively  with  NIOSH  to 
develop  a  testing  protocol  that  would 
preclude  approval  of  respirators  that 
cannot  be  easily  checked  using  a 
positive/negative  fit  check. 

The  rulemaking  record,  however, 
contains  evidence  that  effective  user 
seal  checks  can  be  performed  in  several 
ways.  OSHA  reviewed  a  study  by  Myers 
(1995)  in  which  the  authors  described 
several  ANSI  fit  check  methods,  an 
AMA/ACGIH  negative/positive  pressure 
check,  and  inanufacturer-recommended 
check  methods  (See  Myers  et  al.. 
"Effectiveness  of  Fit  Check  Methods  on 
Half  Mask  Respirators."  in  Applied 
Occupational  Environmental  Hygiene, 
Vol.  10(11).  November  1995)  (Ex.  64- 
521).  In  addition,  the  authors  briefly 
explained  that  manufacturers  of 
disposable,  filtering  facepieces 
recommended  covering  the  mask  with 
both  hands,  exhaUng,  and  checking  for 
air  flow  between  the  face  and  the 
sealing  surface  of  the  respirator.  Since  it 
was  not  the  intent  of  the  authors  to 
evaluate  different  fit  check  methods, 
they  did  not  present  any  comparison 
data;  however,  they  did  conclude  that 
employing  the  manufacturer's 
recommended  fit  check  procedure  will 


help  detect  and  prevent  poor  respirator 
donning  practices.  OSHA  is  also  aware 
that  some  manufacturers  make  a  fit 
check  cup  that  can  be  used  to  perform 
a  user  seal  check  even  with  valveless 
respirators.  The  final  rule  thus  allows 
for  the  use  of  the  methods  in  Appendix 
B-1  as  well  as  manufacturers' 
recommended  procedures  for  user  seal 
checks  where  these  are  equivalently 
effective.  This  means  that  respirator 
ifianufactiuers'  recommended 
procedures  may  be  used  for  user  seal 
checking  if  the  employer  demonstrates 
that  the  manufactiuer's  procedures  are 
as  effective  as  those  in  Appendix  B-1. 
The  intent  of  the  "equally  effective" 
phrase  is  to  ensure  that  the  procedures 
used  have  been  demonstrated  to  be 
effective  in  identifying  respirators  that 
fit  poorly  when  donned  or  adjusted. 
OSHA  believes  that  the  use  of 
performance  language  will  provide 
incentives  to  respirator  manufacturers  to 
develop  new  user  seal  check  methods 
and  to  develop  respirators  for  which 
user  seal  checks  can  be  performed. 

There  are  also  respirators  for  which 
no  user  sbal  checks  can  be  conducted. 
A  number  of  rulemaking  participants 
argued  that  the  inability  to  seal  check  a 
respirator  should  disquaUfy  these 
respirators  from  use  (See,  e.g..  Exs.  54- 
152,  54-408,  54-427,  54-321).  For 
example,  William  Lambert  of  MSA  (Ex. 
54-414)  pointed  out  that,  since 
respirators  are  not  put  on  and  taken  off 
the  same  way  each  time,  the  seal  check 
is  essential  to  verify  that  the  user  has 
correctly  donned  the  respirator. 

OSHA  agrees  with  those  commenters 
who  stated  that  OSHA  should  notellow 
the  use  of  respirators  that  cannot  be  fit 
checked.  Without  the  ability  to  perform 
user  seal  checks,  employees  may  be 
overexposed  to  respiratory  hazards  as  a 
result  of  the  respirator  leakage  caused 
by  multiple  redoimings  and 
adjustments.  OSHA  believes  that  user 
seal  checks  are  important  in  assuring 
that  respirators  are  functioning 
properly.  If  no  method  exists  to  check 
how  well  a  respirator  performs  during 
multiple  redonnings  under  actual 
workplace  conditions,  OSHA  does  not 
consider  the  respirator  acceptable  for 
use. 

Richard  Olson  of  the  Dow  Chemical 
Company  raised  another  issue  about 
paragraph  (g)(l)(iii).  He  stated  that  use 
of  the  word  "ensure"  was  inappropriate 
in  this  instance,  because  employers 
cannot  "ensure"  that  user  seal  diecks 
are  performed: 

This  is  impossible  for  the  employer  to  do 
in  all  cases  because  the  employer  is  not  there. 
Supervision  is  not  at  the  work  site  at  all 
times,  sometimes  the  employee  is  the  only 
person  in  the  facility.  The  employee  can  be 


trained  to  do  this  however  the  employer  can 
not  personally  be  there  to  observe  and  ensure 
every  time  the  employee  wears  a  respirator 
(Ex.  54-278). 

OSHA  has  stated  consistently,  in    . 
coimection  with  the  use  of  the  word 
"ensure"  in  other  standards,  that  it  is 
not  OSHA's  intent  that  each  employee 
be  continually  monitored.  Fiuther, 
OSHA  case  law  has  held  that  employers 
are  required  by  the  use  of  the  word 
"ensure"  to  take  actions  that  will  result 
in  appropriate  employee  behavior. 
These  actions  consist  of:  rules  with 
sanctions,  training  employees  iti 
behaviors  required,  and  exercising 
diligence  in  monitoring  the  safiaty 
behavior  of  their  employees.  Ilie  past 
enforcement  history  of  the  use  of  the 
word  "ensure"  in  other  OSHA 
standards,  including  the  respirator 
provisions  in  substance  specific 
standards,  shows  that  employers  who 
demonstrate  this  level  of  responsibility 
are  in  compliance  with  provisions  that 
use  the  term  "ensure." 

Paragraph  (g)(2)— Continuing  Respirator 
Efiiectiveness 

Paragraph  (g)(2)  contains  three  sub- 
paragraphs. Paragraph  (g)(2)(i)  requires 
employers  to  be  aware  of  conditions  in 
work  areas  where  employees  are  using 
respirators.  Paragraph  (g)(2)(ii)  requires 
employers  to  ensure  that  their 
employees  leave  the  respirator  use  area 
to  perform  any  activity  that  involves 
removing  or  adjusting  a  respirator 
facepiece  or  if  there  is  any  indication 
that  a  respirator  may  not  be  fully 
effective.  Paragraph  (g)(2)(iii)  requires 
employers  to  replace,  repair,  or  discard 
respirators  if  there  is  any  indication  that 
they  are  not  functioning  properly. 

The  prior  standard  did  not  contain 
any  of  these  provisions;  however,  OSHA 
proposed  them  after  including  similar 
requirements  in  a  number  of  OSHA 
substance-specific  health  standards. 
OSHA  believes  that  these  provisions  are 
important  because  the  effectiveness  of 
even  the  best  respirator  program  is 
diminished  if  employers  do  not  have 
procedures  in  place  to  ensure  that 
respirators  continue  to  provide 
appropriate  protection. 

Final  paragraph  (g)(2)(i),  which  states, 
"Appropriate  surveillance  shall  be 
maintained  of  work  area  conditions,  and 
degree  of  employee  exposure  or  stress," 
reiterates  paragraph  (b)(8)  of  the  prior 
standard.  This  means  that  employers  are 
required  to  evaluate  workplace 
conditions  routinely  so  that  they  can 
provide  additional  respiratory 
protection  or  different  respiratory 
protection,  when  necessary.  By 
observing  respirator  use  under  actual 
workplace  conditions,  employers  can 
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sjuch 


note  problems  |s|uch  as  changes  m  the  fit 
of  a  respirator  ^Ue  to  protective 
equipment  or  ddnditions  leading  to  skin 
irritation.  The  Employer  can  then  make 
adjustments  to  ensure  that  employees 
continue  to  recEdve  appropriate 
respiratory  protection. 

Paragraph  (g)(|2)(ii)  requires  employers 
to  ensiue  that  employees  are  allowed  to 
leave  the  respirator  use  area  in  several 
circumstances.  The  intent  of  this 
requirement  is  tb  ensiire  that  employees 
leave  the  area  ^en  necessary.  Ine  final 
standard  stipuliajtes  that,  in  thesQ  cases, 
employees  are  i^  leave  the  "respirator 
use"  area,  not  the  work  area  or 
workplace.  Thik  language  is  intended  to 
give  employers;  the  flexibility  to 
estabUsh  safe  anas  in  their  workplaces 
that  will  minimize  interruptions  in 
work  flow  and  production  while 
ensuring  that  thi  area  where  respirators 
are  removed  is  free  of  respiratory 
hazards  or  contasnination. 

Paragraph  (g)(2)(ii)(A)  requires 
employers  to  ei^iuie  that  their 
employees  leavia  the  respirator  use  area 
to  wash  their  fanes  and  respirator 


for  employees  to  leave  the  area  for 
washing  and  cleaning.  Mr.  Hayes  was 
concerned  that  disgruntled  employees 
could  use  this  requirement  to  "establish 
a  revolving  door  from  the  woik  area." 
Dr.  Franklin  Mirer,  director  of  safety 
and  health  for  the  United  Auto  Workers, 
supported  this  provision,  however;  he 
stated  that  allowing  employees  to  leave 
the  area  to  wash  would  lead  to  fewer 
hygiene  problems  (Ex  54-387).  OSHA 
agrees  with  Dr.  Mirer  if  employees  are 
allowed  to  wash  their  faces  and 
respirators,  the  amoimt  of 
contamination  will  be  reduced, 
employees'  hands  and  respirators  will 
be  cleaner,  and  employees  will  be 
donning  cleaner  respirators.  OSHA 
beUeves  that,  to  protect  employee 
health,  employees  must  be  able  to  wash 
their  faces  and  facepieces  as  often  as 
necessary.  The  skin  irritation  caused  by 
dirty  respirators  can  interfere  with 
efiisctive  respirator  use  (Ex.  64-65). 
Clearly,  any  skin  irritation  that  causes 
the  wearer  to  move  the  respirator  in  a 
way  that  breaks  the  facepiece-to-face 
seal  is  sufficient  to  wurant  an  employee 


... IT  .~«.j» ».»»**.  2MMU  IS  suiucieni  lo  wsrrani  an  employee 

facepieces  as  ni  i^essary  to  prevent  eye  or    leaving  the  respirator  use  area  to  wash. 


skin  irritation;  stich  irritation  occiu« 
frequently  with  ^e  wearing  of  tight- 
fitting  respirato^.  Many  of  OSHA's 
substance  specific-standards,  such  as 
the  cadmium  (29  CFR  1910.1027)  and 
arsenic  (29  CFR  1910.1018)  standards, 
as  well  as  the  ANSI  Z88.2-1992 
standard,  contain  provisions  allowing 
employees  to  leiave  the  respirator  use 
area  to  wash  th^ir  faces  and  respirator 
facepieces  to  pi^ent  the  skin  irritation 
that  is  often  associated  with  the  use  of 
respirators.  Paragraph  (gK2)(ii)  is  thus 
consistent  with  these  requirements  of 
the  Agency's  substance-specific 
standards,  as  w^ll  as  with  the  ANSI 
Z88.2-ig92  standaid. 

A  number  of  |>brticipants  (Exs.  54-€, 
36-47, 54-362)  questioned  the  need  for 
this  provision,  however.  For  example, 
Christopher  Seniuk  of  Lovell  Safety 
Management  Company  stated  that 
allowing  emploirees  to  leave  the  area  to 
wash  their  faces  is  counterproductive 
because  allowiqg  frequent  oreaks 
increases  the  chance  of  contamination 
while  putting  on  and  removing  the 
respirator  (Ex.  5|»-6).  Richard  Boggs  of 
ORG  (Ex.  36-47)  lalso  recommended  that 
this  requirement  be  dropped,  on  the 
grounds  that  thd  frequency  with  which 
employees  leave  their  work  areas  is  a 
"labor  relations"  issue.  Kevin  Hayes  of 
ABB  Ceno  Fuel  Operations  (Ex.  54-362) 
expressed  a  similar  concern;  he 
suggested  that  eniployees  be  allowed  to 
leave  the  work  afrina  periodically,  rather 
than  on  an  "as  nidcessary"  basis,  and 
asked  that  OSHA  quantify  the  extent  of 
skin  irritation  tfal^t  needed  to  be  present 


Whenever  eye  or  skin  problrans  interfere 
with  respirator  performance,  the  wearer 
should  be  able  to  leave  the  use  area. 

Paragraphs  (g)(2)(ii)(B)  and  (C)  require 
the  employer  to  ensure  that  employees 
leave  the  respirator  use  area  if  they 
detect  vapor  or  gas  breakthrough, 
changes  in  breathing  resistance,  or 
leakage  of  the  facepiece,  and  to  replace 
the  respirator  or  the  filter,  cartridge,  or 
canister  elements  when  these  have  been 
exhausted.  These  requirements  are 
consistent  with  the  NIOSH  Respirator 
Decision  Logic  (Ex.  9,  page  8).  which 
states  that  workers  who  suspect 
respirator  failure  should  be  instructed  to 
leave  the  contaminated  area 
immediately  to  assess  and  correct  the 
problem.  In  addition,  employees  may 
need  to  leave  the  respirator  use  area  to 
change  the  cartridge  or  canister  when 
the  end-of-service-life  indicator  (ESLI) 
or  change  schedule  demands  a  change 
in  canister  or  cartridge.  (See  the 
Summary  and  Explanation  for 
paragraphs  (c)  and  (d).)  The 
requirements  m  paragraph  (g)(2)(ii)(B) 
are  essential  to  ensure  the  continuing 
effectiveness  of  the  protection  provided 
to  the  wearer  by  the  respirator.  If.  for 
example,  the  wearer  can  detect  the  odor 
or  taste  of  a  vapor  or  gas,  the  cartridge 
or  canister  is  clearly  no  longer  providing 
protection.  Similarly,  if  a  filter  element 
is  so  loaded  with  particulates  that  it 
increases  the  work-of-breathing,  it 
clearly  must  be  changed  to  continue  to 
be  effective.  The  leakage  of  air  through 
the  facepiece  also  requires  immediate 
attention,  because  it  is  a  sign  that  the 


facepiece-to-face  seal  has  been  broken 
and  that  the  wearer  is  breathing 
contaminated  air. 

Paragraph  (g)(2)(ii)(C)  requires 
employers  to  ensiue  that  respirator 
wearers  leave  the  use  area  when  the 
filter  element,  cartridge,  or  canister 
must  be  changed  in  order  for  it  to 
continue  to  provide  the  necessary 
protection.  In  the  proposal,  the  term 
"filter  elements"  was  used  instead  of 
the  more  specific  language  "cartridge" 
and  "canister,"  and  the  proposed 
language  generated  several  comments 
requesting  the  Agency  to  clarify  this 
terminology  (See,  e.g.,  Ex.  54-173).  A 
representative  from  Monsanto  Company 
suggested  that  OSHA  should  change  the 
language  from  "filter"  to  "cartridge"  or 
"canister"  (Ex.  54-219)  because  filters 
apply  only  to  particulates,  not  vapors 
and  gases.  Lariy  Zobel,  Medical  Director 
of  3M,  made  a  similar  comment  (Ex.  54- 
218).  OSHA  has  amended  the  language 
in  final  paragraph  (g)(2)(ii)(C)  to  make  it 
more  precise,  and  the  final  rule  uses  the 
tOTms  "cartridge,"  "canister,"  and 
"filter"  as  these  specifically  apply. 
Paragraph  (g)(2)(iii)  requires  the 
employer  to  replace,  repair,  or  discard  a 
respirator  that  is  not  functioning 
properly.  This  requirement  appUes  in 
addition  to  the  provisions  in  paragraphs 
(d)  and  (h)  of  this  section  that  address 
the  routine  replacement  of  respirators 
and  respirator  parts?  The  language  of 
this  paragraph  has  been  changed  from 
the  proposal  to  emphasize  that  a 
malfunctioning  or  otherwise  defective 
respirator  roust  be  replaced  or  repaired 
before  the  user  returns  to  the  work  area. 

Rulemaking  participants  agreed  that 
respirators  should  not  be  used  if  they 
are  defective  in  any  way  (See,  e.g.,  Ex. 
54-362,  Kevin  Hayes  of  ABB 
Combustion  Engineering  Nuclear 
Operations).  However,  one  commenter, 
Peter  Hernandez  of  the  American  Iron 
and  Steel  Institute,  objected  to  the 
proposal's  requirement  that  defective 
respirators  be  repaired  "immediately." 
Mr.  Hernandez  stated  that  it  is  necessary 
immediately  to  replace,  but  not 
immediately  to  repair  or  discard,  a 
defiactive  respirator  (Ex.  54-307).  OSHA 
agrees  that  employers  can  delay 
repairing  or  discarding  respirators  so 
long  as  the  affected  employees  have 
been  issued  proper  replacement 
respirators.  This  was  the  intent  of 
paragraph  (g)(8)  in  the  NPRM,  and  this 
point  has  been  clarified  in  the  final 
regulation  by  placing  the  word 
"replace"  first  and  deleting  the  word 
'  'immediately. ' '  The  intent  of  final 
paragraph  (g)(2)(iii)  is  to  ensure  that 
employees  receive  the  necessary 
protection  whenever  they  are  in  a 
respirator  use  area.  This  paragraph 
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means  that  employers  mu^t  ensure  that 
employees  in  the  respirator  use  area  are 
wearing  respirators  that  are  in  good 
working  order. 

The  proposed  rule  would  have 
required  disposables  to  be  discarded  at 
the  end  of  the  task  or  workshift, 
whichever  came  first  (See  paragraph 
(g)(9)  of  the  NPRM).  A  number  of 
commenters  (See.  e.g.,  Exs.  54-309,  54- 
307,  54—442)  discussed  the  use  of,  and 
the  criteria  for  discarding,  disposable 
respirators.  OSHA  has  deleted  specific 
references  to  the  term  "disposable"  in 
the  final  rule  and  has  instead  required, 
in  paragraph  (g)(2l(iii),  that  employers 
replace,  repair,  or  discard  respirators  if 
employees  detect  vapor  or  gas 
breakthrough,  a  change  in  breathing 
resistance,  or  leakage  of  the  facepiece,  or 
identify  any  other  respirator  defect, 
before  allowing  the  employee  to  return 
to  the  work  eirea.  This  requirement  thus 
focuses  on  the  need  for  respirators  to 
function  properly  to  provide  protection 
to  employees  rather  than  on  a  time 
schedule  for  discarding  particular 
respirators. 

Some  commenters  stated  that  , 
disposable  respirators  should  be 
allowed  to  be  used  until  the  physical 
integrity  of  the  respirator  is 
compromised,  which  may  take  longer 
than  one  work  shift  (Exs.  54-190,  54- 
193, 54-197,  54-205,  54-214,  54-222. 
54-241,  54-253,  54-E68,  54-271.  54- 
307,  54-357,  54-171).  For  example. 
Peter  Hernandez,  representing  the 
American  Iron  and  Steel  Institute,  stated 
that  employees  may  perform  20 
difi^erent  tasks  in  a  work  day  (Ex.  54- 
307).  The  implication  of  Mr.  Hernandez' 
comment  is  that  workers  who  perform 
short  duration  tasks  would  have  been 
required  by  the  proposed  requirement  to 
use  many  disposable  respirators  in  the 
course  of  such  a  day,  which  would  be 
imnecessarily  expensive.  Suey  Howe, 
representing  the  Associated  Builders 
and  Contractors,  recommended  that 
employees  be  allowed  to  keep  their 
disposable  respirators  in  clean 
containers  on  days  when  the  same  task 
may  be  performed  intermittently  (Ex. 
54-309).  Homer  Cole  of  Reynolds 
Metals  Company  stated  that  some 
workplace  situations  exist  where  the 
environment  is  clean  enough  for 
disposable  respirators  to  be  reused  (Ex. 
54-222).  Randy  Sheppard,  Battalion 
Chief  of  Palm  Beach  County  Fire-Rescue 
(Ex.  54-442),  stated  that  disposing  of 
HEPA  disposable  respirators  after  each 
use  would  be  extremely  costly  for  large 
fire  departments  that  respond  to  many 
emergency  calls.  He  noted  that  these 
respirators  should  be  discarded, 
however,  when  they  are  no  longer  in 
their  original  working  condition. 


whether  this  condition- results  from 
contamination,  structiu-al  defects,  or 
wear.  In  a  post  hearing  comment 
submitted  by  the  North  American 
Insulation  Manufacturers  Association 
(NAIMA),  Kenneth  Mentzer,  Executive 
Vice  President,  and  others  stated  that 
OSHA  should  make  it  clear  that  NIOSH- 
approved  disposable  respirators  may  be 
used  when  they  provide  adequate 
protection  factors  for  the  exposures 
encountered.  The  authors  of  this 
submission  also  stated  that  NIOSH- 
approved  disposable  respirators  provide 
protection  and  have  some  advantages 
over  reusable  respirators  (Ex.  176). 

Richard  Niemeier  of  NIOSH  (Ex.  54- 
437)  recommended  that  dust-mist  and 
dust-mist-fume  disposable  respirators 
not  be  reused,  on  the  grounds  that  many 
of  these  models  degrade  in  oil  mist  and 
humid  envirorunents.  He  also 
recommended  that  only  filters  approved 
under  42  CFR  Part  84  be  considered  for 
use  beyond  one  shift. 

OSHA  has  considered  all  of  these 
comments  in  revising  the  language  in 
final  paragraph  (g)(2)(iii)  to  reflect  a 
more  performance-oriented  approach  to 
the  replacement,  repair,  or  discarding  of 
respirators.  Nonetheless,  employers  still 
have  the  responsibility,  in  paragraph 
(a)(2),  to  ensure  that  respirators  are 
suitable  for  each  use  to  which  they  are 
put.  [See  also  discussion  in  NPRM,  59 
PR  58922.) 

Paragraphs  (g)(3)  and  (g)(4)— Procedures 
for  IDLH  Atmospheres  and  Interior 
Structural  Fire  Fighting 

Paragraphs  {g)(3)  and  (g)(4)  of  the  final 
rule  contain  requirements  for  respirator 
use  in  IDLH  atmospheres.  Paragraph 
(g)(3)  addresses  all  IDLH  atmospheres, 
and  paragraph  (g)(4)  contains  three 
additional  requirements  applicable  only 
to  the  extra-hazardous  environments 
encoimtered  during  interior  structural 
fire  fighting.  These  two  paragraphs, 
which  deal  with  requirements  for 
standby  personnel  outside  the  IDLH 
atmosphere  and  communication 
between  those  standby  personnel  and 
the  respirator  users  inside  the 
atmosphere,  are  intended  to  ensure  that 
adequate  rescue  capability  exists  in  case 
of  respirator  failure  or  some  other 
emergency  inside  the  IDLH 
environment. 

Paragraphs  (g)(3)  (i),  (ii),  and  (iii) 
require  that  at  least  one  employee  who 
is  trained  and  equipped  to  provide 
effective  emergency  rescue  be  located 
outside  the  IDLH  respirator  use  area, 
and  that  this  employee  maintain 
communication  with  the  respirator 
user(s)  inside  the  area.  Paragraphs  {g)(3) 
(iv)  and  (v)  require,  respectively,  that 
the  employer  or  authorized  designee  be 


notified  before  the  standby  persoimel 
undertake  rescue  activity  and  that  the 
employer  or  designee  then  provide 
appropriate  assistance  for  the  particular 
situation.  Paragraph  (g)(3)(vi)  addresses 
emergency  equipment  needed  by  the 
standby  personnel  so  that  they  can 
perform  their  duties  effectively. 

The  prior  standard,  §  1910.134(e).  did 
not  distinguish  between  types  of  IDLH 
atmospheres.  Instead,  it  distinguished 
between  IDLH  and  potentially  IDLH 
atmospheres.  It  stated  that  only  one 
standby  person  was  necessary  when  a 
respirator  failure  "could"  cause  its 
wearer  to  be' overcome,  but  that  standby 
"men"  (plural)  with  suitable  rescue 
equipment  were  required  when 
employees  must  enter  known  IDLH 
atmospheres  wearing  SCBA.  Under  this 
provision,  at  least  two  standby 
personnel  were  required  for  kjiown 
IDLH  atmospheres  (See,  e.g.,  May  1, 
1995  memo  from  James  Stanley,  Deputy 
Assistant  Secreta^,  to  Regional 
Administrators  and  state-plan 
designees).  In  IDLH  atmospheres  where 
airline  respirators  are  used,  the  prior 
standard  required  that  users  be 
equipped  with  safety  harnesses  and 
safety  lines  to  lift  or  remove  them  from 
the  hazardous  atmosphere  and  that  "a 
standby  man  or  men,"  equipped  with 
suitable  SCBA.  be  available  for 
emergency  rescue. 

The  proposal  would  have  required 
that,  for  all  IDLH  atmospheres,  at  least 
one  standby  person,  able  to  provide 
emergency  assistance,  be  located 
outside  any  IDLH  atmosphere,  and  that 
this  person  must  maintain 
communication  with  the  employee(s)  in 
the  IDLH  atmosphere. 

The  need  for  standby  personnel  when 
workers  use  respirators  in  IDLH 
atmospheres  is  clear.  The  margin  for 
error  in  IDLH  atmospheres  is  sUght  or 
nonexistent  because  an  equipment 
malfunction  or  employee  mistake  can, 
without  warning,  expose  the  employee 
to  an  atmosphere  incapable  of 
supporting  human  life.  Such  exposiu« 
may  disable  the  emplojree  from  exiting 
the  atmosphere  without  help  and 
require  an  immediate  rescue  if  the 
employee's  life  is  to  be  saved. 
Accordingly,  the  standard  requires  that, 
whenever  employees  work  in  an  IDLH 
atmosphere,  at  least  one  standby  person 
must  remain  outside  the  atmosphere  in 
commimication  with  the  employee(s) 
inside  the  atmosphere.  It  also  requires 
that  the  standby  personnel  be  trained 
and  equipped  to  provide  effective 
emergency  assistance. 

A  number  of  reports  from  OSHA's 
investigative  files  demonstrate  the  types 
of  failures  that  can  give  rise  to  the  need 
for  immediate  rescues  of  workers  in 
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IDLH  atmospbUres.  These  cases 
illustrate  that  tke  absence  of  properly 
equipped  stan^y  personnel  greatly 
increases  the  titk  to  the  employees  who 
enter  the  IDLH  atmosphere.  For 
example,  a  firs  in  a  cold-rolling  mill 
triggered  a  caifjjmi  dioxide  fire 
extinguishing  system  and  created  an 
oxygen  defideut  atmosphere  in  the 
mill's  basemei  [^  Two  security  guards 
descended  a  sISirway  into  the  basonent 
to  reset  the  syt  1^.  Although  the 
employees  haajbeen  providwl  SCBAs, 
they  left  those  liiBspiratory  devices  in 
their  vehicle  and^ook  only  a  single  self- 
rescuer  with  th^m.  The  workers 
collapsed  upon  reaching  the  bottom  of 
the  stairway.  No  standby  personnel 
were  present  add,  as  a  result,  the 
woricers  were  npt  discovered  until  30 
minutes  had  eUpsed.  Attempts  to  revive 
them  failed.  Tus  case  illustrates  that  the 
suddenness  wim  which  workers  can  be 
disabled  in  an  DDLH  atmosphere  can 
prevent  the  wcpcers  from  leaving  the 
atmosphere  ur  der  their  own  power  and 
underlines  the  need  for  employers  to 
provide  standtV  personnel  whenever 
workers  enter  i  inch  atmospheres.  If  a 
properly  traineq  and  equipped  standby 
person  had  beq^  present,  that  person 
could  have  notSfied  the  employer  that 
help  was  needed  when  the  two  workers 
collapsed  and  could  have  initiated 
rescue  efforts  ittmediately. 

In  another  ca9o,  two  mechanics 
entered  a  com  is^arch  reactor  to  perform 
routine  maintenance  and  repair. 
Employee  No.  1|  detected  the  odor  of 
propylene  oxid^  and  then  observed  the 
chemical  runnmg  out  of  an  open  vent. 
Employee  No.  ^[managed  to  escape,  but 
employee  No.  2  iwas  overcome  and  died. 
A  standby  persicm  equipped  with  proper 
rescue  equipment  would  have  been  able 
to  provide  imnl^diate,  effective 
assistance  once  ^mployee  No.  2  was 
overcome  and  might  have  saved  that 
employee's  lifi^  i 

Some  cases  from  OSHA's 
investigative  files  involve  fatalities  that 
occurred  when!  standby  personnel  were 
present  but  we^  unable  to  prevent  the 
fatalities  from  occiuring.  These  cases 
illustrate  both  the  types  of  failures  that 
can  give  rise  to  the  need  for  immediate 
rescue,  efforts  in  jIDLH  atmospheres  and 
the  importance  df  standby  personnel 
being  trained  anp  equipped  to  provide 
effective  rescue!  fcapability. 

In  one  case,  an  employee  (No.  1)  was 
working  in  a  confined  space  while 
wearing  an  SCB^.  A  standby  person 
(No.  2)  advised  j^ployee  No.  1  that  the 
respirator's  air  ftipply  was  low  and  that 
he  should  leave  the  confined  space. 
However,  employee  No.  1  collapsed  and 
died  before  he  could  exit.  Employee  No. 
2  had  no  equipipent  with  which  to 


extricate  employee  No.  1  from  the 
confined  space.  This  example 
illustrates,  first,  that  even  an  employee 
who  is  properly  equipped  when 
entering  an  IDLH  atmosphere  may  need 
to  be  rescued  as  a  result  of  hxunan  error 
and/or  equipment  failure.  It  also 
illustrates  the  need  for  the  standby 
person  to  be  equipped  to  be  able  to 
provide  effective  emergency  rescue. 
In  yet  another  case,  an  emplcwee  (No. 

1)  was  sandblasting  inside  a  rail  car 
wearing  an  airline  respirator  with  an 
abrasive  blasting  hood.  A  standby 
perscm  (No.  2)  was  stationed  outside  the 
car.  During  the  operation,  employee  No. 
1  swallowed  a  dental  appliance  and  lost 
consciousness.  Employee  No.  2  had  not 
maintained  constant  communication 
with  employee  No.  1  and  only 
discovered  that  employee  No.  1  had 
been  overcome  too  late  to  save  his  life. 
This  case  shows  that  the  demanding 
work  often  required  by  a  worker 
constrained  by  respiratory  equipment  in 
an  IDLH  atmosphere  may  lead  to 
accidents  that  can  disable  the  woricer 
and  require  inunediate  rescue  efforts.  It 
also  illustrates  that  the  need  for 
emergency  assistance  can  arise  at  any 
time  and  without  warning,  and  that 
standby  personnel  must  uerefore 
maintain  constant  communication  with 
the  worker(s)  inside  the  IDLH 
atmosphere. 

Standby  personnel  must  also  be 
adequately  trained  and  equipped  to 
protect  themselves  against  the  IDLH 
atmosphere  if  an  emergency  arises.  In  a 
recent  case,  two  employees  (Nos.  1  and 

2)  were  installing  a  blind  flange  in  a 
pipeline  used  to  transfer  hydrogen 
sulfide.  As  the  flange  was  opened,  the 
hydrogen  sulfide  alarm  sounded. 
Employee  No.  1  tried  to  remove  his  full- 
facepiece  respirator,  was  overcome,  and 
died.  Employee  No.  2  had  previously 
loosened  the  straps  on  his  respirator  to 
test  for  the  smell  of  hydrogen  sulfide 
and  was  also  overcome.  A  standby 
person  (No.  3)  equipped  with  an  SCBA 
was  on  the  ground  outside  the  area  and 
attempted  an  immediate  rescue. 
UnforiuAately,  his  respirator  caught  on 
an  obstruction  and  tore  as  he  attempted 
to  enter  the  atmosphere  and  he,  along 
with  employee  No.  2,  was  overcome  and 
required  hospitalization.  The  case  is 
another  example  of  the  type  of  human 
and  equipment  failures  that  can 
endanger  employees  who  must  work  in 
IDLH  atmospheres.  Although  the  rescue 
effort  in  this  case  faltered,  the  presence 
of  a  standby  person  equipped  with  an 
SCBA  increased  the  chance  that  the 
employees  in  the  IDLH  atmosphere 
could  have  been  rescued  before  they 
were  killed  or  seriously  injured,  and  the 
availability  of  appropriate  respiratory 


equipment  reduced  the  risk  to  the 
standby  person  who  attempted  the 
rescue.  It  illustrates  the  benefit  of 
having  standby  personnel  who  can 
undertake  immediate  rescue  efforts  and 
the  need  for  such  personnel  to  be 
trained  and  equipped  properly  for  their 
own  protection  as  well  as  the  protection 
of  the  workers  in  the  IDLH  atmosphere. 
The  proposed  provision  would  nave 
required  only  a  single  standby  person  in 
most  IDLH  sitiiations.  However, 
firefighter  representatives  urged  OSHA 
(Ex.  75,  Tr.  468-469)  to  retain  the  prior 
standard's  requirement  for  two  standby 
personnel  and  to  expand  the  provision 
to  cover  all  IDLH  atmospheres.  OSHA 
has  determined,  however,  that  outside 
of  the  fire  fighting  and  emergency 
response  situations,  which  are 
discussed  in  connection  with  paragraph 
(g)(4),  environments  containing  IDLH 
atmospheres  are  frequraitly  well-enough 
characterized  and  controlled  that  a 
single  standby  person  is  adequate.  In 
most  fixed  workplaces,  the  atmosphere 
is  known,  i.e.,  has  been  well 
characterized  either  through  analysis  of 
monitoring  results  or  through  a  process 
hazard  analysis.  For  exam^e, 
employers  in  chemical  plants  have 
conductec^comprehensive  process 
hazard  analyses  as  required  by  OSHA's 
Process  Safety  Management  standard,  29 
CFR  1910.119,  to  determine  which  of 
their  process  units  pose  potential  IDLH 
hazards.  In  such  situations,  effective 
communication  systems  and  rescue 
capabilities  have  been  established.  In 
addition,  in  many  industrial  IDLH 
situations,  only  one  respirator  user  is 
exposed  to  the  IDLH  atmosphere  at  a 
time,  which  means  that  a  single  standby 
peraon  can  easily  monitor  that 
employee's  status.  Even  in  situations 
where  more  than  one  respirator  user  is 
inside  an  IDLH  atmosphere,  a  single 
standby  person  can  often  provide 
adequate  communication  and  support. 
For  example,  in  a  small  pump  room  or 
shed,  even  though  two  or  three 
employees  may  be  inside  an  IDLH 
atmosphere  performing  routine 
maintenance  activities  such  as  changing 
pump  seals,  one  standby  person  can 
observe  and  communicate  with  all  of 
them.  In  this  type  of  situation,  one 
standby  person  is  adequate  and 
appropriate. 

In  other  cases,  however,  more  than 
one  standby  person  may  be  needed; 
paragraph  (g)(3){i)  of  the  final  standard 
therefore  states  the  requirement  for 
standby  personnel  in  performance 
language:  "one  employee  or,  when 
needed,  more  than  one  employee  *  *  * 
[shall  be]  located  outside  the  IDLH 
atmosphere."  For  example,  to  clean  and 
paint  the  inside  of  a  multi-level,  multi- 
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portal  water  tower,  a  process  that  often 
generates  a  deadly  atmosphere  as  a 
resuh  of  cleaning  solution  and  paint 
solvent  vapors,  employees  often  enter 
the  tower  through  different  portals  to 
work  on  different  levels.  In  such  a 
situation,  there  will  be  a  need  for  good 
communications  at  each  entry  portal, 
and  more  than  one  standby  person 
would  be  needed  to  maintain  adequate 
communication  and  accessibility. 

Several  commenters  (Exs.  54-6,  54- 
38,  and  54-266)  requested  clarification 
of  the  proposed  requirements  that 
employers  ensure  that  commimication 
is  maintained  between  the  employee(s) 
in  the  IDLH  atmosphere  and  the  standby 
personnel  located  outside  the  IDLH 
environment.  For  example,  Exxon  (Ex. 
54-266)  requested  that  OSHA  make 
clear  that,  in  addition  to  voice 
commimication,  visual  contact  and 
hand  signals  may  be  used.  In  response, 
paragraph  (g)(3)(ii)  of  the  final  rule 
clarifies  that  visual,  voice,  or  signal  line 
communication  must  be  maintained 
between  the  employee(s)  in  the  IDLH 
atmosphere  and  the  employee(s)  located 
outside  the  IDLH  atmosphere. 

Under  final  paragraph  (g)(3)(iv), 
employers  must  ensure  that  before 
entering  an  IDLH  environmenf  to 
provide  emergency  rescue,  standby 
personnel  notify  the  employer,  or  a 
designee  authorized  by  the  employer  to 
provide  necessary  assistance,  that  they 
are  about  to  enter  the  IDLH  area.  The 
employer  will  have  determined,  in 
advance,  as  part  of  the  written  respirator 
program's  worksite-specific  procedures, 
the  procedures  standby  personnel  will 
follow  and  whom  they  must  notify  in 
rescue  situations.  The  employer's 
emergency  response  team  may  provide 
the  necessary  support,  or  other 
arrangements  may  have  been  made  with 
local  firefighting  and  emergency  rescue 
persoimel.  The  language  used  requires 
that  the  employer  be  notified,  which 
provides  the  employer  great  flexibility 
in  determining  who  will  respond  to 
such  emergency  rescue  situations. 
Paragraph  (g)(3)(iv)  responds  to 
concerns  expressed  by  several 
participants  (Exs.  54-6,  54-266,  54-307, 
54-330)  about  the  obligation  of  standby 
personnel  to  provide  effective 
emergency  rescue.  A  niunber  of 
comments  emphasized  that  standby 
personnel  should  not  attempt  any 
rescue  activities  without  making  sure 
that  their  own  whereabouts  are  known 
and  monitored.  According  to  Exxon  (Ex. 
54  266),  "the  "stand-by"  person  should 
be  able  to  summon  effective  emergency 
assistance  and  only  then  provide  the 
assistance."  Christopher  Seniuk  of 
Lovell  Safety  Management  Company 
also  stated  that  a  standby  employee 


should  have  a  telephone  or  radio  to 
summon  help  and  should  not  be 
expected  to  enter  an  IDLH  environment 
for  rescue  until  additional  help  arrives 
(Ex.  54-6).  The  American  Iron  and  Steel 
Institute  (Ex.  54-307)  agreed,  stating 
that  the  standby  person  should  be  in 
communicatidn  with  the  emi^oyee(s)  in 
the  IDLH  atmosphere  and  be  "able  to 
assist  in  providing  or  obtaining  effective 
emergency  assistance."  The  American 
Petrolemn  Institute  (Ex.  54-330)  also 
stated  that  when  the  employee  wears  a 
respirator  in  an  IDLH  atmosphere,  the 
employer  must  ensure  that  adequate 
provisions  have  been  made  for  rescue. 
OSHA  agrees  that  standby  personnel 
should  contact  the  employer  or 
employer's  designee  before  undertaking 
any  rescue  activities  in  an  IDLH 
atmosphere.  Accordingly,  final 
paragraph  (g)(3)(iv)  includes  an 
employer  or  designee  notification 
requirement.  Although  this  requirement 
was  not  contained  in  the  NPRM,  a 
similar  requirement  has  been  included 
in  other  OSHA  standards,  e.g.,  the 
Permit  Required  Confined  Spaces 
standard,  29  CFR  1910.146,  and  the 
Hazardous  Waste  Operations  and 
Emergency  Response  standard,  29  CFR 
1910.120.  By  including  this 
requirement,  OSHA  is  pointing  to  the 
need  for  the  employer  or  authorized 
designee  to  take  responsibility  for 
ensuring  that  rescue  operations  are 
carried  out  appropriately,  that  rescuers 
are  provided  with  proper  respiratory 
equipment,  and  that  employees  are 
adequately  prepared  to  facihtate  rescue 
attempts. 

On  the  other  hand,  the  notification 
provision  is  not  intended  to  suggest  that 
standby  employees  should  wait 
indefinitely  for  their  employer  or 
designee  to  respond  to  notification 
before  entering  the  IDLH  atmosphere 
when  employees  inside  are  in  danger  of 
succumbing  and  standby  personnel  are 
appropriately  trained  and  equipped  to 
provide  assistance.  OSHA  is  aware  that 
this  practice  is  followed  in  fire  fighting 
situations  (See  paragraph  6-4.4,  NFPA 
1500  standard,  1997.)  In  the  majority  of 
cases,  however,  rescuers  should  not 
enter  the  IDLH  environment  until 
receiving  some  response  to  the 
notification  that  rescue  is  necessary,  i.e., 
the  employer  or  designee  should  know 
that  the  rescuers  are  entering,  and 
emergency  response  units  should  be  on 
their  way  to  the  incident.  OSHA 
believes  that  these  requirements  are 
consistent  with  current  industry 
practice  (Exs.  54-266,  54-307,  54-6) 
and  with  other  OSHA  standards  (e.g.. 
the  permit-required  confined  spaces 
standard). 


This  practice  is  consistent  with 
OSHA's  interpretations  of  other 
standards.  (See  letter  of  interpretation  of 
the  Hazardous  Waste  and  Emergency 
Response  Standard  29  CFR  1910.120 
regarding  the  number  of  standby 
personnel  present  when  there  is  a 
potential  emergency);  •••  •  •  process 
operators  who  have  (1)  informed  the 
incident  command  *  *  *  of  the 
emergency  *  *  *  <2)  (have)  adequate 
PPE  (3)  [have]  adequate  training  •  *  • 
and  (4)  employed  the  buddy  system, 
may  take  limited  action  *  *  *  once  the 
emergency  response  team  arrives,  these 
employees  would  be  restricted  to  the 
action  that  their  training  level  allows 
*  *  *  this  has  been  OSHA's  long 
standing  policy  for  operators  responding 
to  emergencies  *  *  •"McCuUyto 
Olson;  July  11, 1996. 

Failure  to  follow  such  practices  can 
result  in  employee  death.  For  example, 
recently,  one  employee  (No.  1)  was 
working  inside  a  reactor  vessel, 
attempting  to  obtain  a  Sample  of 
catalyst.  He  was  wearing  a  supplied  air 
respirator  with  an  escape  bottle.  The 
standby  "attendant"  informed  the 
employee  inside  that  it  was  time  to  exit 
to  change  the  air  supply  cylinder, 
witnesses  said  the  inside  employee  (No. 
1)  did  not  appear  to  hear  this 
instruction.  When  the  air  supply 
became  critical,  other  workers  outside 
"yelled"  to  the  inside  employee  to  hurry 
outside;  by  then,  the  inside  employee 
was  moving  slowly  and  then  fell.  The 
attendant  tried  to  check  the  air  pressure 
while  another  employee,  a  bystander 
welder  (No.  2),  entered  the  vessel 
without  a  breathing  apparatus  and  tried 
to  help  the  inside  employee  (No.  1).  The 
welder  also  fell  down.  6ther  bystanders 
were  partially  overcome  by  the  nitrogen 
coming  out  of  the  vessel.  The  air  hose 
on  the  respirator  on  the  inside  employee 
(No.  1)  was  disconnected.  Neither  the 
first  employee  inside  (No.  1)  nor  the 
welder  (No.  2)  was  wearing  a  harness  or 
lifeline.  The  inside  employee  later  died. 
(OSHA  citation  text  abstracts  for 
unscheduled  investigations  of  accidents 
involving  fatalities  (one  or  more)  and 
catastrophic  injuries  during  calendar 
years  1994  and  1995]. 

Once  the  employer  or  designee  has 
been  notified,  paragraph  (g)(3)(v) 
requires  the  employer  or  designee  to 
provide  the  necessary  assistance 
appropriate  to  the  situation.  Such 
assistance  does  not  always  require  that 
additional  standby  personnel  enter  the 
hazardous  atmosphere;  in  some  cases, 
the  appropriate  assistance  could  be,  for 
example,  the  provision  of  emergency 
medical  treatment.  If  standby  employees 
do  need  to  enter  the  hazardous 
environment  to  perform  rescue 
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operations,  however,  the  employer  must 
ensure  that  those  rescuers  are  hilly 
protected. 

Final  parag^phs  (g)(3)(vi)  (A).  (B). 
and  (C)  requifrb  that  standby  persormel 
have  appropriate  equipment  to 
minimize  the  danger  to  these  personnel 
during  rescue  efforts.  They  stipulate  that 
standby  employees  be  equipped  with 
pressure  demand  or  other  positive 
pressure  SCBA,  or  a  pressure  demand  or 
other  positive  pressure  supplied-air 
respirator  with  auxiliary  SCBA, 
according  to  ^al  paragraph 
{g)(3)(vi){A).  tpis  requirement  was 
contained  in  paragraph  (g)(2)(i)  of  the 
proposal,  and  was  not  objected  to  by 
any  participants.  It  is  also  consistent 
with  requireropnts  in  clause  7.3.2  of 
ANSI  Z88.2-4^992. 

The  requirejments  that  address 
appropriate  retrieval  equipment  and 
means  of  rescue  in  paragraphs 
(g)(3)(vi)(BHC)  are  written  in 
performance-bftsed  language. 
Established  rescue  procedures  are  well 
known,  and  retrieval  equipment  is 
readily  available.  OSHA  therefore 
believes  that  it  is  necessary  merely  to 
state  that  this  equipment  must  be  used 
unless  its  use  would  increase  the  overall 
risk  associated  with  entry  into  or  rescue 
from  the  IDLH  environment.  OSHA 
acknowledged  in  the  Permit-Required 
Confined  Spact  standard,  58  FR  4530, 
that  situations  exist  in  which  retrieval 
lines  (harnesses,  wristlets,  anklets)  may 
pose  an  entanglement  problem, 
especially  in  areas  in  which  air  lines  or 
electrical  cords  are  present  in  the  work 
areas  in  which  the  IDLH  atmosphere 
occurs.  Most  of,  the  time,  however, 
rescue'with  reiiieval  equipment  is 
effective,  and  much  safer  for  the 
rescuers  (Ex.  54-428). 

Paragraph  (g)(4)  applies  only  to 
respirator  use  m  the  ultra-hazardous 
context  of  interior  structural  fire 
fighting;  the  ret^irements  in  this 
paragraph  apply  in  addition  to  those  in 
paragraph  (g)(3X  OSHA  has  included 
this  provision  jn  its  standard  in 
response  to  the  Record  evidence  about 
the  extreme  habirds  of  this  activity. 
Paragraph  (g)(4!)fi)  requires  that  workers 
engaged  in  intejifor  structural  fire 
fighting  work  iW  a  buddy  system:  at  least 
two  workers  mijjst  enter  the  building 
together,  so  thai  they  can  monitor  each 
other's  whereabouts  as  well  as  the  work 
environment.  Iijiladdition,  for  interior 
structural  firefighting,  paragraph 
(g)(4)(ii)  retains  the  requirement  that 
there  be  at  least  two  standby  personnel 
outside  the  IDLH  respirator  use  area, 
i.e.,  outside  the|6re  area.  Paragraph 
(g)(4)(iii)  requires  that  all  personnel 
engaged  in  interior  structural  fire 
fighting  use  SCBJA  respirators.  Finally, 


the  notes  to  paragraph  (g)(4)  clarify  that 
these  requirements  are  not  intended  to 
interfere  with  necessary  rescue 
operations,  and  the  extent  to  which  the 
standby  personnel  can  perform  other 
functions. 

Paragraph  (g)(4)  of  this  Federal 
standard  applies  to  private  sector 
workers  engaged  in  firefighting  through 
industrial  fire  brigades,  private 
incorporated  fire  companies.  Federal 
employees  through  Section  19  of  the 
OSH  Act,  and  other  firefighters.  It 
should  be  noted  that  Federal  OSHA's 
jurisdiction  does  not  extend  to 
employees  of  state  and  local 
governments:  therefore,  public  sector 
firefighters  are  covered  only  in  the  25 
states  which  operate  their  own  OSHA- 
approved  occupational  safety  and  health 
state  programs  and  are  required  to 
extend  the  provisions  of  their  state 
standards  to  these  workers.  These  states 
and  territories  are:  Alaska,  Arizona, 
CaUfomia,  Connecticut,  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan.  Minnesota,  Nevada,  New 
Mexico,  New  York.  North  Carolina. 
Oregon.  Puerto  Rico,  South  Carolina. 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming  .  Eighteen  (18)  of  these  states 
under  certain  circumstances  also 
consider  "volunteers"  to  be  employees 
and  thus  may  provide  protection  to 
private  or  public  sector  volunteer 
firefighters,  subject  to  specific 
interpretation  of  state  law.  State  and 
local  government  employees,  including 
firefighters,  in  States  which  do  not 
operate  OSHA-approved  state  plans,  are 
not  covered  by  these  requirements, 
unless  voluntarily  adopted  for  local 
applicabihty. 

Although  the  proposed  rule  did  not 
distinguish  between  interior  structural 
fire  fighting  and  other  IDLH  situations, 
OSHA  decided  to  include  separate 
requirements  for  the  former  activity  in 
the  final  standard  in  response  to 
evidence  in  the  record  that  safeguards 
that  may  be  adequate  for  well-controlled 
and  well-characterized  IDLH  situations 
are  not  adequate  in  the  uncontrolled 
and  impredictable  situation  presented 
by  a  burning  building.  The  firefighting 
community  already  recognizes  that  one 
person  alone  cannot  be  sent  safely  into 
a  structure  to  fight  a  fire  that  is  beyond 
the  incipient  stage.  The  final  rule's 
staffing  requirements  for  fire  fighting  are 
consistent  with  OSHA's  current 
enforcement  practice  for  employers 
subject  to  federal  OSHA  enforcement, 
and  assure  that  firefighters  will  not  be 
subject  to  any  diminution  in  protection 
as  a  result  of  the  more  flexible 
requirements  for  IDLH  respirator  use 


included  in  other  paragraphs  of  the  final 
rule. 

OSHA  has  previously  recognized  that 
emeiTjency  situations  analogous  to 
interior  structural  fire  fighting  require 
additional  safeguards  for  employees 
involved  in  emergency  response 
activities.  For  example  the  Hazardous 
Waste  Operations  and  Emergency 
Response  (HAZWOPER)  standard,  at  29 
CFR  1910.120(q),  requires  the  use  of  a 
"buddy  system"  in  responding  to  IDLH 
atmospheres.  This  means  that 
employees  involved  in  such  operations 
are  to  be  organized  into  workgroups  in 
such  a  manner  that  each  employee  of 
the  work  group  is  designated  to  be 
observed  continuously  by  at  least  one 
other  employee  in  the  work  group. 
Paragraph  (q)(3)(v)  of  §  1910.120 
requires  operations  in  hazardous  areas 
to  be  performed  using  the  buddy  system 
in  groups  of  two  or  more;  paragraph 
(q)(3)(vi)  of  that  standard  specifies  that 
back-up  personnel  shall  stand  by  with 
equipment  ready  to  provide  assistance 
or  rescue.  OSHA  has  made  clear  that 
these  provisions  require  more  than  one 
standby  person  to  be  present. 

The  final  standard  is  also  consistent 
with  relevant  National  Fire  Protection 
Association  (NFPA)  standards.  The 
NFPA  is  recognized  internationally  as  a 
clearinghouse  for  information  on  fire 
prevention,  fire  fighting  procedures,  and 
fire  protection.  A  number  of  NFPA 
standards  require  firefighters  using 
SCBA  to  operate  in  a  buddy  system. 
NFPA  1404,  "Fire  Department  Self- 
Contained  Breathing  Apparatus 
Program,"  states,  in  paragraph  3-1.6, 
that  members  using  SCBA  are  to  operate 
in  teams  of  two  or  more,  must  be  able 
to  communicate  with  each  other 
through  visual,  audible,  physical,  safety 
guide  rope,  electronic,  or  other  means  to 
coordinate  their  activities,  and  are  to 
remain  in  close  proximity  to  each  other 
to  provide  emergency  assistance. 

The  NFPA  600  standard  addressing 
industrial  fire  brigades  requires  in 
paragraph  5.3.5  that  firefighters  using 
SCBA  "operate  in  teams  of  two  or  more 
who  are  in  communication  with  each 
other  *  *  •  and  are  in  close  proximity 
to  each  other  to  provide  assistance  in 
case  of  an  emergency."  Although  this 
standard,  which  applies  only  to 
industrial  fire  brigades  where 
firefighters  are  working  in  fixed 
locationslhat  are  well  characterized  and 
have  established  communications  and 
rescue  systems,  requires  only  one 
standby  person  outside  the  fire  area, 
another  standard,  NFPA  1500, 
"Standard  on  Fire  Department 
Occupational  Safety  and  Health 
Programs,"  which  addresses  fire 
department  safety  and  health  programs 
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in  the  general  sense,  requires  at  least 
two  standby  personnel.  This  provision 
first  appeared  in  1992,  as  a  Tentative 
Interim  Amendment  to  NPPA  1500 
requiring,  in  paragraph  6-4.1.1,  that 
"(a]t  least  four  members  shall  be 
assembled  before  initiating  interior  fire 
fighting  operations  at  a  working 
structural  fire."  hi  1997.  NFPA  finaUzed 
the  Amendment.  Paragraph  6-4  of  the 
current  NFPA  1500  standard,  "Members 
Operating  at  Emergency  Incidents," 
addresses  the  number  of  persons 
required  to  be  present,  and  requires  at 
least  four  individuals,  consisting  of  two 
persons  in  the  hazard  area  and  two 
individuals  outside  the  hazard  area,  for 
assistance  or  rescue  (paragraph  6-4.4). 
One  standby  member  is  permitted  to 
perform  other  duties,  but  those  other 
duties  are  not  allowed  to  interfere  with 
the  member's  abihty  to  provide 
assistance  or  rescue  to  the  firefighters 
working  at  the  incident  (paragraph  6- 
4.2). 

In  addition,  a  1994  CDC/NIOSH  Alert, 
titled  "Request  for  Assistance  in 
Preventing  Injuries  and  Death  of 
Firefighters."  also  reconunends  the  use 
of  a  buddy  system  whenever  firefighters 
wear  SCBAs.  The  recommendation 
states: 

Two  firefighters  should  work  together  and 
remain  in  contact  with  each  other  at  all 
times.  Two  additional  firefighters  should 
form  a  rescue  team  that  is  stationed  outside 
the  hazardous  area.  The  rescue  team  should 
be  trained  and  equipped  to  begin  a  rescue 
immediately  if  any  of  the  firefighters  in  the 
hazardous  area  require  assistance. 

Similarly,  in  testimony  on  H.R.  1783 
before  the  Subcommittee  on  Economic 
and  Educational  Opportunities,  House 
of  Representatives.  104th  Congress  (July 
11, 1995.  Qttairman:  Cass  Ballenger). 
Harold  A.  Schaitberger,  Executive 
Assistant  to  the  General  President  of  the 
International  Association  of  Fire . 
Fighters  (lAFF).  stated  that"*  *  *  our 
organization  imderstood  from  the  outset 
that  the  regulation  [29  CFR  1910.134(e)l 
required  firefighters  wearing  self- 
contained  breathing  apparatus  and_ 
involved  in  interior  structiual  fire 
operations  to  operate  in  a  'buddy 
system,'  with  two  firefighters  entering  a 
burning  building  and  two  firefighters 
stationed  outside  the  endangered  area 
for  assistance  or  rescue,  and  for 
accountability  purposes  *  •  *  The  two- 
in/two-out  rule  has  been  the  industry 
standard  in  the  fire  service  for  over  25 
years." 

The  record  in  this  rulemaking 
provides  strong  support  for  including 
this  requirement  in  the  final  standard. 
Richard  Duffy,  Director  of  Occupational 
Health  and  Safety  for  the  International 
Association  of  Fire  Fighters  (lAFF), 


argued  strongly  for  provisions  similar  to 
those  in  the  HAZWOPER  standard  for 
SCBA  users  working  in  IDLH  situations. 
In  his  written  testimony  (Ex.  75],  Mr. 
Duffy  stated  that  the  proposed 
requirements  in  paragraph  (g)(2)(ii), 
which  would  not  have  required  the 
buddy  system  or  that  two  standby 
personnel  be  available  outside  the  IDLH 
atmosphere,  would  place  workers  using 
respiratory  protection  in  IDLH 
situations  at  considerable  risk. 

The  lAFF  recommended  that  a 
minimum  of  4  individuals  be  present 
any  time  employees  are  using  SCBA  in 
an  IDLH  atmosphere:  two  individuals  to 
work  as  a  team  inside  the  IDLH 
atmosphere  and  two  identically  trained 
and  equipped  employees  to  remain 
outside  to  accoimt  for,  and  be  available 
to  assist  or  rescue,  the  team  members 
working  inside  the  IDLH  atmosphere 
(Tr.  468-469).  The  inside  employees 
would  use  a  buddy  system  and  maintain 
direct  voice  or  visual  contact  or  be 
tethered  with  a  signal  line  (Tr.  468- 
469). 

According  to  Mr.  Dufiy,  these  changes 
were  necessary: 

to  save  workers' — specifically  firefighters' — 
lives.  Since  1970  *  *  *  1,416  members  of 
IIAFF]  have  died  in  the  line  of  duty. 
Prohibiting  employers  from  allowing 
employees  to  work  alone  while  working  in 
IDLH,  potentially  IDLH  or  unknown 
atmospheres  •  •  •  would  have  saved  many 
of  these  firefighters'  lives  *  •  •  (i)f  there  was 
a  team  in  place  that  accounted  for  employees 
while  they  were  working  in  IDLH  •  •   • 
many  more  firefighters  would  have  been 
saved  and  [be]  alive  today  (Ex.  75). 

Mr.  Duffy  described  several  incidents  in 
which  firefighters  had  been  injured  or 
killed  because  of  inadequate  safety 
practices,  and  particularly  the  failure  to 
have  specific  individuals  assigned  to 
keep  track  of  employees  in  EDLH 
atmospheres.  For  example,  he  referred 
to  a  recent  occturence  (Tr.  470)  in 
which  three  firefighters  died  inside  an 
IDLH  atmosphere.  In  this  incident, 
although  many  firefighters  were  on  the 
scene,  no  one  could  account  for  the 
three  firefighters  who  had  been 
overcome  by  the  IDLH  atmosphere. 
Their  bodies  were  later  discovered 
inside  the  burned  building.  It  appears 
that  more  stringent  precautions,  such  as 
a  buddy  system  and  standby  personnel 
specifically  assigned  to  keep  track  of  the 
firefighters'  condition,  could  have 
prevented  these  deaths. 

In  addition,  the  Oklahoma 
Department  of  Labor  submitted 
comments  stating  that  it  supports  a  two- 
in/two-out  rule,  especially  for 
firefighters.  Specifically,  it  stated  that 
"Although  we  are  not  a  state  plan  state, 
we  operate  a  fully  functional  OSHA 


safety  and  health  program  in  the  public 
sector  *  •  *  it  would  be  unfortunate  if 
the  new  respiratory  protection 
standard's  interpretation  of  the  'buddy 
system'  *  *  *  confused  this  issue  (two- 
out  for  firefighters)  [Ex.  187]."  Hovraver, 
some  firefighter  services  and 
organizations  urged  OSHA  to  abandon 
its  existing  requirement  for  at  least  two 
standby  personnel.  For  example, 
Truckee  Meadows  Fire  Protection 
District  in  Nevada  (Ex.  384)  stated  that: 

there  are  circumstances  where  a  three  person 
*  *  *  company  can  safely  and  efiiciently 
respond  and  aggressively  attack  a  fire. 
Similarly,  there  are  occasions  where 
additional  ptersonnel  and  resources  may  be 
required  before  initiating  an  attack  *  •  •  the 
emphasis  must  be  practically  placed  upon 
assessment  of  the  risk  at  the  time  of  arrival 
and  throughout  the  incident  to  determine  the 
resources  and  precautions  needed.  The 
overriding  concern  should  be  *  *  *  safe 
egress  or  recovery  of  persoimel  should 
conditions  change,  regardless  of  the  standby 
crew  assembled. 

A  similar  opinion  was  expressed  by  the 
file  chief  of  Sparks,  Nevada  (Ex.  54- 
129). 

Even  a  comment  fit>m  the  Coimty  of 
Rockland  Fire  Training  Center,  Pomona, 
New  York  (Ex.  54-155)  recommending 
removing  the  requirement  for  standby 
persoimel  fix>m  Uie  final  rule,  noted  that 
"in  operations  during  a  fire  or 
emergency,  it  is  a  standard  practice  to 
utilize  the  team  approach."  The 
comment  went  on  to  state,  however,  that 
"removing  the  restriction  of  having 
persons  outside  the  IDLH  *  *  *  and 
allowing  the  incident  commander  the 
flexibility  of  moving  personnel  around 
as  he  or  she  sees  fit  at  any  given 
situation  *  *  *  would  actually  enhance 
the  safety  of  our  forces  operating  at  the 
scene  of  a  fire  or  emergency."  As 
discussed  below,  OSHA  befieves  that 
the  requirements  in  the  final  standard 
allow  enough  flexibility  to  maximize 
safety. 

OSHA  concludes  that,  for  interior 
structural  fire  fighting,  a  buddy  system 
for  workers  inside  the  IDLH  atmosphere 
and  at  least  two  standby  personnel 
outside  that  atmosphere  are  necessary. 
In  fact,  as  noted  above,  OSHA  has 
previously  explained  that  under  the 
prior  standard  and  the  OSH  Act's 
general  duty  clause,  there  must  be  more 
than  one  person  present  outside  and  at 
least  two  firefighters  inside  when 
conducting  an  interior  attack  on  an 
interior  structural  fire.  Accordingly, 
special  provisions  have  been  included 
in  this  revised  respiratory  protection 
standard  to  clarify  that  firefighters  may 
not  enter  an  IDLH  atmosphere  alone 
during  interior  structural  firefighting. 
and  that  two  standby  personnel  are 
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required  for  k  1  Interior  structural  fire 
fighting.       I 

As  djscussiad  above,  however,  OSHA 
does  not  beliiave  that  similar  practices 
are  necessary  in  better  controlled  and 
characterized  IDLH  situations,  such  as 
those  potentially  arising  in  industrial 
environments^  In  those  cases,  where 
standby  pers|Wel  can  more  easily  track 
the  precise  n^^ements  of  the  respirator 
users  and  coitimunication  mechanisms 
are  in  place,  OSHA  believes  that  one 
standby  person  will  often  be  sufficient, 
although  partigraph  (g){3)(i)  clearly 
recognizes  that  some  nonflrefighting 
IDLH  situations  will  require  multiple 
standby  pers4>hnel. 

These  additional  requirements  are 
necessary  bet^ause  fire  fighting  ranks 
among  the  mp^  hazardous  of  all 
occupations,  and  interior  structiual  fire 
fighting  is  one  of  the  most  dangerous 
fire  fighting  jobs  (See,  e.g.,  Jankovic  et 
al.  1991).  As  the  International 
Association  of  Fire  Chiefs  (Ex.  54-328) 
pointed  out,  "(t)he  fire  ^ghter  is  usually 
operating  in  a  hostile  environment 
where  normal  systems,  facilities, 
processes  and  equipment  to  ensure 
safety  have  already  failed."  A  very  basic 
difference  between  firefighters — 
particularly  tlipse  involved  in  fighting 
interior  structural  fires — and  employees 
in  other  occupations  is  that  the  work 
site  is  alwaysMew  and  unknown. 
Firefighters  do  not  report  to  a  fixed 
location  or  work  In  a  famifiar 
environment.  Heat  stress  also  affects 
firefighters  differently  than  other 
workers.  Petrochemical  workers  and 
those  in  other  high  heat-stress 
occupations,  sich  as  highway  workers, 
can  deal  with  iissues  such  as  heat  stress 
through  other  options,  including 
acclimatization  periods  for  new 
employees,  scheduling  high  exertion 
work  at  nightjind  allowing  frequent 
breaks  (Smith  1996).  Firefighters  do  not 
have  these  optibns. 

Fire  fighting  is  also  extremely 
stressful  mentally  because  of  the  sense 
of  personal  da^^r  and  urgency  inherent 
in  search  and  rescue  operations.  A 
firefighter  regtilarly  steps  into  situations 
that  others  are;  fleeing,  accepting  a  level 
of  personal  risk  that  would  be 
unacceptable  tq  workers  in  most  other 
occupaticms.  I%chological  stress  is 
caused  by  the  Qrefighter's  need  to  focus 
on  the  protection  of  Uves  and  property, 
as  well  as  the  need  to  maximize  his  or 
her  own  personal  safety  and  that  of  his/ 
her  coworkers.  Tenants  and  others  in 
the  process  of  being  rescued  have  also 
been  known  to  panic  and  attack 
firefighters  to  (>btain  air  from  the 
firefighter's  respirator  in  an  attempt  to 
save  their  own  lives  (1994  NIOSH 
Alert). 


Fire  fighting  is  a  high-risk  occupation 
with  a  very  narrow  window  of 
survivability  for  those  who  lose  their 
orientation  or  become  disabled  on  the 
job.  The  terrible  toll  among  firefighters 
is  recorded  in  many  different  national 
data  bases.  For  example,  for  the  period 
1980-1989,  the  NIOSH  National 
Traumatic  Occupational  Fatalities 
(NTOF)  Surveillance  System  reported 
278  deaths  among  firefighters  caused 
just  by  work-related  traumatic  injuries; 
NIOSH  recognizes  that  this  number  is 
an  underestimate  because  of  the 
collection  and  reporting  methods  used 
by  NTOF,  which  limit  the  kinds  of 
events  recorded.  Data  collected  by  the 
lAFF  for  the  period  1970-1994  report 
1,369  firefighter  deaths,  and  data 
collected  by  the  NFFA  for  the  period 
1990-1992  indicate  that  280  firefighters 
died  in  this  2-year  period  alone  (1994 
NIOSH  Alert).  OSHA  believes  that  the 
requirements  of  this  respirator  standard 
may  prevent  a  significant  number  of 
these  deaths  and  injuries.  For  example, 
in  a  recent  incident,  a  team  of  two 
firefighters  was  operating  inside  a 
structural  fire.  Rapidly  deteriorating 
conditions  occurred  in  which  there  was 
dense  smoke.  Confusion  ensued  and  the 
team  lost  contact,  resulting  in  one 
firefighter  death.  (Incident  niunber  2; 
OSHA  Investigations  of  Firefighter 
Fatalities;  10/1/91-3/17/97;  IMIS)  hi 
this  situation,  the  need  for  additional 
accountabihty  and  monitoring  of 
firefighters  during  interior  structural  fire 
fighting  is  clear.  Multiple  standby 
personnel  and  two-person  teams  inside 
an  IDLH  atmosphere  are  therefore 
necessary  to  check  for  signs  of  heat 
stress,  other  illnesses,  disorientation, 
malfunctioning  of  respiratory  and  other 
protective  equipment,  and  to  assist  in 
exit  or  rescue  when  needed  (Smith, 
1996). 

OSHA  emphasizes  that  the 
requirement  for  standby  personnel  does 
not  preclude  the  incident  commander 
from  relying  on  his/her  professional 
judgment  to  make  assigrunents  during  a 
fire  emergency.  Although  the  standard 
requires  at  least  two  standby  persons 
during  the  attack  on  an  interior  fire, 
there  are  obviously  situations  where 
more  than  two  persons  will  be  required 
both  inside  and  outside  the  interior 
structure,  a  decision  ultimately  to  be 
made  by  the  incident  commander.  In 
addition,  as  is  the  case  imder  the 
previous  respiratory  protection 
standard,  one  of  the  standby  personnel 
may  have  other  duties  and  may  even 
serve  as  the  incident  commander. 
According  to  OSHA's  letter  to  Chief 
Ewell,  IFC,  Oakland,  CA,  {].  Dear;  2/27/ 
96),  "•  •  *  one  ofthe  two  individuals 


outside  the  hazard  area  may  be  assigned 
more  than  one  role,  such  as  incident 
commander  in  chargb  of  the  emergency 
or  the  safety  officer.  However,  the 
assignment  of  standby  personnel  of 
other  roles  such  as  the  incident 
conunander.  safety  officer,  or  operator  of 
fire  apparatus  will  not  be  permitted  if  by 
abandoning  their  critical  task(s)  to  assist 
in,  or  if  necessary,  perform  a  rescue 
clearly  jeopardizes  the  safety  and  health 
of  any  firefighter  working  at  the 
incident."  OSHA  has  included  specific 
guidance  regarding  other  duties  of 
standby  personnel  under  paragraph 
(g)(4).  These  duties  are  consistent  with 
OSHA's  past  enforcement  poUcy  and 
NFPA  recommendations  (NFPA  1500, 
1977  Edition;  Section  6-4.4.2). 

It  is  important  to  have  at  least  two 
standby  people  available  so  that  in  the 
event  of  an  emergency  in  which  both 
members  of  the  interior  team  need 
rescue  or  other  assistance,  adequate 
pereonnel  are  available  for  rescue.  As 
Harold  A.  Schaitberger  testified,  "*  *  • 
The  two-in/two-out  rule  has  been  the 
industry  standard  in  the  fire  service  for 
over  25  yeare.  It  is  also  based  on 
common  sense.  If  there  are  two 
firefightere  inside  a  burning  building 
when  a  roof  caves  in,  at  least  two 
firefighters  are  required  to  assist  and/or 
rescue  them  (Testimony  on  H.R.  1783 
before  the  Subcommittee  on  Economic 
and  Educational  Opportunities,  House 
of  Representatives,  104th  Congress  (July 
11, 1995,  Chairman:  Cass  Ballenger)." 
Whenever  possible,  the  use  of  the  buddy 
system  should  also  be  maintained 
during  rescue  operations. 

Moreover,  the  "two-in/two-out" 
requirement  does  not  take  effect  until 
firefighters  begin  to  perform  interior 
structural  fire  fighting.  While  the  fire  is 
in  the  incipient  stage,  the  incident 
commander  or  other  person  in  charge 
may  conduct  an  investigation  or  "size 
up"  the  situation  to  determine  whether 
the  fire  has  progressed  beyond  the 
incipient  stage.  During  this  investigative 
phase,  the  standard  does  not  require 
two-member  teams  inside  and  outside 
the  structure.  Similarly,  nothing  in  this 
rule  is  meant  to  preclude  firefighters 
from  performing  rescue  activities  before 
an  entire  team  has  assembled.  If  there 
are  fewer  than  four  team  members 
available,  and  an  individual  inside  the 
burning  structure  must  be  rescued 
immediately,  this  rule  does  not  prevent 
the  rescue  from  occurring,  as  the  Note 
to  the  regulatory  text  makes  clear. 
However,  once  firefighters  begin  the 
interior  attack  on  an  interior  structural 
fire,  the  atmosphere  is  assumed  to  be 
IDLH  and  paragraph  (g)(4)  appUes. 

OSHA's  requirement  in  no  way  is 
intended  to  estabUsh  staffing 


1248  Federal  Register  /  Vol.  63.  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


requirements  with  regard  to,  for 
example,  the  number  of  persons  on  a 
fire  truck  or  the  size  of  a  fire  company. 
Rather,  the  2  in  /  2  out  provision 
specifies  only  the  number  of  firefighters 
who  must  be  present  before  the  interior 
attack  on  an  interior  structural  fire  is 
initiated.  Firefighters  m§y  be  assembled 
fi'om  multiple  companies,  or  arrive  at 
the  scene  at  various  times.  All  that  is 
intended  is  that  an  interior  attack 
should  not  be  imdertaken  until 
sufficient  staff  are  assembled  to  allow 
for  both  buddy  and  standby  teams. 

These  requirements  are  consistent 
with  OSHA's  past  enforcement  policy. 
OSHA  has  relied  on  the  NFPA 
recommendations  as  a  basis  for 
determining  an  appropriate  standard  of 
care  in  fire  fighting  situations  under  the 
General  Duty  Clause  of  the  OSH  Act.  29 
U.S.C.  654(a)(1).  In  its  interpretative 
memoranda  addressing  requirements 
that  are  applicable  to  firefighters,  OSHA 
noted  that  occupational  exposure  to  fire 
is  a  well-recognized  hazard,  and  that 
^refighters  using  SCBA  in  hazardous 
atmospheres  should  be  operating  in  a 
buddy  system  of  two  or  more  personnel. 
The  Agency  explained  that  even  imder 
OSHA's  previous  respiratory  protection 
standard,  a  minimum  of  four  personnel 
should  be  used,  with  two  members 
inside  the  hazardous  area  and  two 
members  outside  the  hazardous  area 
who  are  available  to  enter  the  area  to 
provide  emergency  assistance  or  rescue 
if  needed.  One  memorandum  also 
pointed  out  that  there  was  no 
prohibition  against  the  outside  standby 
personnel  having  other  duties,  such  as 
functioning  as  incident  commander  or 
safety  officer,  as  long  as  it  would  not 
jeopardize  the  safety  and  health  of  any 
firefighter  working  at  the  incident  if  the 
standby  personnel  left  those  duties  to 
perform  emergency  assistance  and 
rescue  operations. 

OSHA  notes  that  the  requirements  of 
paragraph  (g)(4)  apply  in  addition  to  the 
requirements  of  OSHA's  specific  fire 
protection  standards,  subpart  L  of  29 
CFR 1910.  OSHA  intends  to  begin 
negotiated  rulemaking  on  those  fire 
protection  standards  in  the  near  future. 

Paragraph  (h) — Maintenance  and  Care  of 
Respirators 

This  final  standard  for  respiratory 
protection,  in  paragraph  (h).  addresses 
the  elements  of  respirator  maintenance 
and  care  that  OSHA  believes  are 
essential  to  the  proper  functioning  of 
respirators  for  the  continuing  protection 
of  employees.  As  OSHA  stated  in  the 
preamble  to  the  NPRM  (59  FR  58923), 
"a  lax  attitude  toward  this  part  of  the 
respiratory  protection  program  will 
negate  successful  selection  and  fit 


because  the  devices  will  not  dehver  the 
assumed  protection  unless  they  are  kept 
in  good  working  order."  The 
maintenance  and  care  provisions,  which 
are  divided  into  cleaning  and 
disinfecting,  storage,  inspection,  and 
repair,  are  essentially  undhanged  (with 
the  exception  of  the  cleaning  and 
disinfecting  provisions)  fitim  paragraph 
(f)  of  OSHA's  prior  respiratory 
protection  standard.  Some 
rearrangement  and  consolidation  of  the 
regulatory  text  and  minor  language 
changes  have  been  made  to  this 
paragraph  to  simplify  and  clarify  the 
requirements  as  a  result  of  comments 
and  concerns  that  were  raised  in 
response  to  the  proposed  rule. 

Paragraph  (h)(l)  of  the  final  standard 
requires  that  employera  provide  each 
respirator  wearer  with  a  respirator  that 
is  clean,  sanitary,  and  in  good  working 
order.  It  further  requires  that  employers 
use  the  procediues  for  cleaning  and 
disinfecting  respirators  described  in 
mandatory  Appendix  B-2  or, 
alternatively,  procedures  recommended 
by  the  respirator  manufacturer, 
provided  such  procediues  are  as 
effective  as  those  in  Appendix  B-2.  The 
prior  respiratory  protection  standard  • 
required  that  employers  clean  and 
disinfect  respiratora  in  accordance  with 
the  maintenance  and  care  provision  of 
paragraph  (f),  but  offered  no  specific 
guidance  on  how  to  perform  these 
procedin^s.  Mandatory  Appendix  B-2 
presents  a  method  employers  may  use  to 
comply  with  the  cleaning  and 
disinfecting  requirements  of  final 
paragraph  (h)(1).  The  procedures  listed 
in  Appendix  B-2  were  compiled  horn 
several  sources,  including  pubUcations 
of  the  American  Industrial  Hygiene 
Association,  ANSI  Z88. 2-1992  (clause 
A.4,  Annex  A),  and  NIOSH.  Other 
methods  may  be  uted,  including  those 
recommended  by  the  respirator 
manufacturer,  as  long  as  they  are 
equivalent  in  effectiveness  to  the 
method  in  Appendix  B-2.  Equivalent 
effectiveness  simply  means  that  the 
procedures  used  must  accomplish  the 
objectives  set  forth  in  Appendix  B-2, 
i.e.,  must  ensure  that  the  respirator  is 
properly  cleaned  and  disinfected  in  a 
manner  that  prevents  damage  to  the 
respirator  and  does  not  cause  harm  to 
the  user. 

Several  commenters  (Exs.  54-267.  54- 
300,  54-307)  supported  the  cleaning 
and  disinfecting  provisions  in  general 
and  the  inclusion  of  manufacturers' 
instructions  in  particular.  The  American 
Iron  and  Steel  Institute  (AISI),  for 
example,  suggested  the  following 
language:  "Respirators  must  be  cleaned 
and  maintained  in  a  sanitary  condition. 
The  cleaning  procedures  recommended 


by  the  respirator  manufacturer  or  in 
Appendix  B,  or  a  recognized  standard- 
setting  organization  should  be 
followed"  (Ex.  54-307). 

The  need  for  appropriate  cleaning  and 
disinfecting  procedures  was  also 
supported  during  the  hearings.  For 
example,  James  Johnson  of  Lawrence 
Livermore  National  Laboratories 
testified: 

(Pjrocedures  and  schedules  for  cleaning, 
disinfecting,  storing,  inspecting,  repairing,  or 
otherwise  maintaining  respirators  *  *  *  are 
elements  of  the  respiratory  protection 
program  which  are  important  and  are 
addressed  in  the  rule  *  *  *.  1  did  some 
personal  evaluation  on  the  disinfecting 
procedures  recommended  by  several  U.S. 
respirator  manufacturers.  I  found  that  they 
vary  significantly.  If  you  look  in  Appeddix  B 
of  the  proposed  rule,  the  hypochlorite  or 
bleach  recommendation  and  the  other 
disinfectants  outlined  there  are  certainly 
what  is  typically  recommended  and  used  (Tr. 
184). 

The  Appendix  B-2  procedures  can  be 
used  both  with  manual  and  semi- 
automated  cleaning  methods,  such  as 
those  using  specially  adapted  domestic 
dishwashers  and  washing  machines.  As 
with  most  effective  cleaning  procedures. 
Appendix  B-2  divides  the  cleaning 
process  into  disassembly  of 
components,  cleaning  and  disinfecting, 
rinsing,  drying,  reassembly  and  testing. 
Recommended  temperatiu^s  for 
washing  and  rinsing  are  given  in 
Appendix  B-2,  as  are  instructions  for 
preparing  effective  disinfectants. 

OSHA  has  made  minor  changes  to  the 
contents  of  Appendix  B-2  in  the  final    , 
standard.  For  example,  the  cleanilig 
procedures  Usted  in  the  final  rule  are 
more  consistent  with  the  procedures 
suggested  in  Clause  A.4,  Annex  A  of  the 
ANSI  Z88.2-1992  standard  than  those 
proposed,  particularly  with  regard  to  the 
temperatures  recommended  to  prevent 
damage  to  the  respirator.  Additionally, 
automated  cleaning,  which  is  now  being 
used  by  many  larger  companies,  is 
allowed  as  long  as  effective  cleaning 
and  disinfiacting  solutions  are  used  and 
recommended  temperatures,  which  are 
designed  to  prevent  damage  to 
respirator  components,  are  not 
exceeded. 

Commenters  (Exs.  54-91,  54-187, 54- 
330.  54-389,  54-309,  Tr.  695)  generally 
supported  the  need  for  a  respirator 
maintenance  program  but  took  differing 
approaches  to  the  provisions  proposed 
in  paragraph  (h)(1)  (i)-{iii)  dealing  with 
the  frequency  of  cleaning  and 
disinfecting  respiratora.  One  commenter 
(Ex.  54-187)  agreed  with  the  provisions 
as  proposed.  (Dthers  (Exs.  54-208,  54- 
67.  54-91,  54-408)  recommended  a 
more  performance-oriented  approach. 


UMI 
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For  example,  I  ^tarell  Bevis  of  Bevis 
Associates  InMmational  objected  to  the 
proposed  reqiijtrement  that  respirators 
that  are  issued  for  the  exclusive  use  of 
an  employee  be  cleaned  and  disinfected 
daily  by  stating: 

iDjiffering  workplace  conditions  will 
require  that  cleaning  and  disinfection  may  be 
required  more  frequently  or  even  less 
frMuently  than  daily.  A  requirement  for 
daily  cleaning  when  unnecessary  results  in 
considmable  additional  respirator  program 
costs  with  no  benefit.  A  more  realistic  and 
still  enforceable  requirement  would  be 
routinely  used  f^pirators  issued  for  the 
exclusive  use  of  ^  employee  shall  be 
cleaned  and  disinfected  as  firequently  as 
necessary  to  ennue  that  the  user  has  a  clean, 
sanitary,  propeilv  functioning  respirator  at 
all  times  (Tr.  699). 

Other  conui^nters  (Exs.  54-67.  54-91. 
54-234.  54-27t.  54-278.  54-286.  54- 
289.  54-293.  54-334.  54-350.  54-374. 
54-424.  54-4is.  Ex.  163)  also  objected 
to  cleaning  ana  disinfiBcting  respirators 
at  the  end  of  elalch  day's  use  if  the 
respirator  is  is^ed  for  the  exclusive  use 
of  a  single  employee.  These  comments 
were  in  gener^^  agreement  with  the 
American  Industrial  Hygiene 
Association's  Statement: 

The  perfonna^ip-oriented  language  of  the 
existing  standard  is  more  reasonable  (than 
the  proposed  language).  Cleaning  and 
disinfecting  of  individually  assigned 
respirators  should  be  done  "as  needed"  to 
assure  proper  respirator  performance  and  to 
preclude  skin  irr^tion  or  toxicity  hazards 
from  accumulation  of  materials.  Disinfecting 
an  individually  Issued  respirator  is  probably 
not  necessary  at  jail  unless  the  "contaminant" 
is  biological  in  li^tiu^  (Ex.  54-208). 

Several  other commenters  (See.  e.g., 
Exs.  54-330,  541-389,  309)  were  in  favor 
of  cleaning  individually  assigned 
respirators  at  the  end  of  each  day's  use, 
but  recommendied  disinfecting  or 
sanitizing  only  ^fter  longer  periods  or 
when  necessary.  Michael  Laford, 
Manager  of  Industrial  Hygiene  and 
Safety  at  Camb^x.  commented  as 
follows:  I 

Ft  is  important  tb  clean  all  personal 
protective  equipment,  preferably  after  each 
use  as  needed,  and  not  just  once  a  day. 
However,  is  the  ac^ditional  requirement  for 
daily  disinfection  I*  *  *  where  respirators 
are  individually  ^^signed.  supported  with 
valid  studies  or  d$ta?  In  the  absence  of  data 
that  supports  a  rri^l  benefit  of  this 
requirement,  the  [ijnguage  should  revert  to 
"periodic"  disin^ing  of  respirators  (Ex.  54- 
389).  1 1 

The  need  forlflexibiUty  with  respect 
to  maintaining  clean  and  sanitary 
respirators  was  also  discussed  during 
the  hearings.  Fo^  example,  in  response 
to  a  question  asked  by  a  member  of  the 
OSHA  panel  regarding  how  often  a 
respirator  maski  ^hould  be  cleaned. 


James  Centner.  Safety  and  Health 
Specialist  with  the  United  Steel 
Workers  of  America  {USWA),  replied 
that  it  depended  on  the  length  of  time 
the  respirator  is  worn  and  the  workplace 
conditions.  He  stated,  "If  you're 
working  in  a  smelter  where  it's  hot  and 
dirty  and  dusty,  workers  probably  need 
to  take  that  respirator  off  about  every  30 
minutes  and  do  a  good,  thorough  job  of 
washing  the  grit  and  dirt  off  their  face 
and  ...  do  a  quick  maintenance  clean- 
up job  on  the  sealing  surface  of  the 
respirator  so  it  maintains  an  adequate 
fit"  (Tr.  1068).  Darell  Bevis  of  Bevis 
Associates  International  (Tr.  747-748) 
responded  similarly  when  asked  this 
question:  he  contrasted  dusty 
workplaces,  such  as  fossil  fuel  power 
generation  plants  where  respirators 
become  filthy  with  hazardous 
particulates,  to  workplaces  involving 
exposure  only  to  gases  and  vapors 
where  respirators  may  remain  clean  for 
long  periods. 

OSHA  agrees  with  these  commenters 
that  the  necessary  frequency  for 
cleaning  a  respirator  can  range  from 
several  times  a  day  to  less  than  daily. 
Therefore,  OSHA  has  restated  paragraph 
(h)(l)(i)  in  performance-based  language, 
which  will  provide  employers  wiUi 
flexibility  in  maintaining  clean  and 
sanitary  respirators  when  the  respirator 
is  used  exclusively  by  a  single 
employee.  Final  paragraph  (h)(l)(i)  now 
reads  as  follows:  "Respirators  issued  for 
the  exclusive  use  of  an  employee  shall 
be  cleaned  and  disinfected  as  often  as 
necessary  to  be  maintained  in  a  sanitary 
condition."  Final  paragraph  (h)(l)(i)  is 
complemented  by  the  respirator  use 
provision  in  final  paragraph  (g)(2)(ii)(A), 
which  requires  that  employers  ensure 
that  workers  leave  the  respirator  use 
area  to  wash  their  faces  as  necessary  to 
prevent  eye  or  skin  irritation.  OSHA 
believes  that  compliance  with  final 
paragraphs  {h)(l)(i)  and  (g)(2)(ii)(A),  as 
well  as  the  training  provisions  in 
paragraph  (k)  regarding  maintenance  of 
the  respirator,  will  provide  effective 
employee  protection  against  hazardous 
substances  that  accumulate  on  the 
respirator,  interfere  with  facepiece  seal, 
and  cause  irritation  of  the  user's  skin. 
Proposed  paragraphs  (h)(l)(ii)-(iii) 
specified  that  respirators  used  by  more 
than  one  employee  or  respirators  issued 
for  emergency  use  be  cleaned  and 
disinfected  after  each  use  and  were  the 
subject  of  a  number  of  comments  (See, 
e.g.,  Exs.  54-67,  54-234,  54-361,  54- 
408,  54-424  and  Tr.  695).  For  example, 
the  Service  Employees  International 
Union  (Ex.  54-455)  suggested-that 
OSHA  replace  the  phrase  "after  each 
use"  with  "before  they  are  worn  by 
another  user."  OSHA  agrees  with  this 


suggestion  as  it  applies  to  the  shared  use 
of  respirators  in  non-emei^ncy 
situations,  and  has  revised  final 
paragraph  (h)(l)(ii)  to  require  cleaning 
and  disinfecting  of  respirators  prior  to 
their  use  by  other  individuals.  OSHA 
believes  that  this  modification  provides 
flexibiUty  in  those  areas  where 
respirators  are  assigned  to  more  than 
one  employee.  This  requirement  is  also 
consistent  with  the  parallel  provision  of 
ANSI  Z88.2-1992.  However,  if  the 
respirator  is  to  be  used  in  an  emergency 
situation,  it  should  be  in  a  clean  and 
sanitary  condition  and  immediately 
ready  for  use  at  all  times.  Emergency 
personnel  caimot  waste  time  cleaning 
and  sanitizing  the  respirator  prior  to 
responding  to  an  emergency.  Thus,  if 
the  respirator  is  one  that  is  maintained 
for  emergency  use,  the  final  standard  in 
paragraph  (h)(l)(iii)  retains  the 
requirement  to  clean  and  disinfect  the 
respirator  after  each  use. 

Final  paragraph  (h)(l)(iv)  requires  the 
cleaning  and  disinfecting  of  respiratore 
used  in  fit  testing  and  training  exercises. 
This  provision  was  added  in  response  to 
a  recommendation  made  by  the  PubUc 
Service  Company  of  Colorado  (Ex.  54- 
179)  that  respirators  be  cleaned  and 
disinfected  after  each  fit  test. 
Additionally,  representatives  of 
Electronic  and  Information 
Technologies  (Ex.  54-161)  pointed  out 
that,  although  the  proposal  addressed 
cleaning  and  disinfecting  procedures  for 
respirators  worn  during  routine  and 
emergency  use,  it  did  not  specify  how 
respirators  should  be  cleaned/ 
disinfected  during  fit  testing  or  training 
activities.  Since  these  conditions 
involve  shared  use,  OSHA  has 
emphasized  in  final  paragraph  (h)(l)(iv) 
the  need  to  properly  clean  and  disinfect 
or  sanitize  respirators  used  for  training 
and  fit  testing  after  each  use. 

OSHA  noted  in  the  proposal  that  it 
was  not  stating  who  should  do  the 
cleaning  and  disinfecting,  only  that  it  be 
done  (59  FR  58924).  However,  as  with 
all  other  provisions  of  the  standard,  the 
employer  is  responsible  for  satisfying 
the  cleaning  and  disinfecting 
requirements.  The  final  standard 
requires  that  the  employer  ensure  that 
cleaning  is  done  properly,  and  that  only 
properly  cleaned  and  disinfected 
respirators  are  used.  The  employer  is 
allowed  to  choose  the  cleaning  and 
disinfecting  program  that  best  meets  the 
requirements  of  the  standard  and  the 
particular  circumstances  of  the 
workplace.  Richard  Uhlar,  an  industrial 
hygienist  for  the  International  Chemical 
Workers  Union  (ICWU),  commented 
that  workers  should  be  given  paid  time 
to  clean,  disinfect,  and  inspect 
respirators;  otherwise,  in  the  view  of 
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this  commenter,  respirators  will  not  be 
taken  care  of  properly  (Ex.  54—427). 
OSHA  notes  that  if  the  employer  elects 
to  have  employees  clean  their  own 
respirators,  the  employer  must  provide 
the  cleaning  and  disinfecting 
equipment,  supplies,  and  facilities,  as 
well  as  time  for  the  job  to  be  done. 

Commenting  on  a  preproposal  draft  of 
the  standard,  the  United  Steelworkers  of 
America  (USWA)  (Ex.  36-46) 
recommended  that  OSHA  require  the 
employer  to  clean  and  repair  respirators. 
The  USWA  stated  that  programs  in 
which  employers  require  employees  to 
return  their  respirators  at  the  end  of 
each  shift  to  a  central  facility  for 
inspection,  cleaning,  and  repairs  by 
trained  personnel  are  more  effective 
than  programs  in  which  employees  are 
responsible  for  cleaning  their  own 
respirators.  OSHA  agrees  that  such  a 
centralized  cleaning  and  repair 
operation  can  ensure'that  properly 
cleaned  and  disinfected  respirators  are 
available  for  use.  but  this  approach  is 
not  the  only  way  to  fulfill  this 
requirement.  For  example,  central 
facilities  may  be  inappropriate  in 
workplaces  where  respirator  use  is 
infrequent,  or  where  the  number  of 
respirators  in  use  is  small. 

Final  paragraph  (h)(2),  which 
establishes  storage  requirements  for 
respirators,  does  not  differ  substantively 
from  the  corresponding  requirements  in 
the  proposal.  However,  some  of  the 
proposed  provisions  have  been 
consolidated  to  simplify  understanding 
and  interpretation  of  the  requirements. 
Final  paragraph  (h)(2)(i)  sets  forth  the 
storage  requirements  for  all  respirators, 
while  final  paragraph  (h)(2)(ii) 
addresses  additional  requirements  for 
the  storage  of  emergency  respirators. 
Specifically,  hnal  paragraph  (h)(2)(i) 
requires  that  all  respirators  be  stored  in 
a  manner  that  protects  them  from 
damage,  contamination,  harmful 
environmental  conditions  and  damaging 
chemicals,  and  prevents  deformation  of 
the  facepiece  and  exhalation  valve. 
Respirators  maintained  for  emergency 
use  also  must  be  stored  in  accordance 
with  the  requirements  of  final  paragraph 
(h)(2)(i)  and,  in  addition,  must  be  kept 
accessible  to  the  work  area,  be  stored  in 
compartments  or  covers  that  are  clearly 
marked  as  containing  emergency  - 
respirators,  and  be  stored  in  accordance 
with  any  applicable  manufacturer's 
instructions  (paragraph  (h)(2)(ii)). 

There  was  general  support  in  the 
record  for  the  performance  approach 
that  OSHA  took  in  the  proposal  with 
regard  to  storage  requirements.  For 
example,  the  hidustrial  Safety 
Equipment  Association  (ISEA) 
commented:  "[Bjecause  the  degree  of 


severity  of  an  environmental  condition 
that  would  cause  deterioration  would  be 
related  to  the  tolerance  of  the  particular 
equipment  in  question  and  would  thus 
vary  from  model  to  model,  there  is  no 
need  to  specify  conditions  of  storage  in 
more  detail"  (Ex.  54-363).  The  comment 
submitted  by  the  Mobil  Oil  Corporation 
(Ex.  54-234)  agreed  with  OSHA's 
proposed  approach  on  respirator 
storage,  but  went  further  to  state  that 
"(t]o  place  storage  requirements  in 
specific  language  may  actually 
contradict  specific  recommendations  of 
the  manufacturer."  Other  commenters 
also  supported  OSHA's  provisions  as 
proposed  (See  Exs.  54-172,  54-250,  54- 
273,  54-408,  54-424,  and  54-^55). 

There  were,  however,  some  suggested 
changes  that  commenters  believed 
would  clarify  final  paragraph  (h)(2).  One 
commenter  (Ex.  54-32)  suggested  that, 
in  addition  to  requirements  for 
accessibility  and  maintenance  of 
emergency  respirators,  there  should  be  a 
requirement  for  specific  "  awareness 
training"  to  remind  employees  of  the 
location  of  such  respirators.  OSHA 
agrees  that  such  knowledge  is  vital.  The 
training  specified  in  paragraph  (k), 
especially  the  provisions  on  how  to  use 
a  respirator  in  emergency  situations 
(final  paragraph  (k)(l)(iii))  and 
procedures  for  the  maintenance  and 
storage  of  respirators  (final  paragraph 
(k)(l)(v)),  are  designed  to  do  this.  In 
addition,  paragraph  (k)  requires  that 
employers  retrain  employees  where  it 
appears  necessary  to  do  so  to  ensure 
safe  respirator  use. 

Two  commenters  recommended  that 
employees,  rather  than  employers,  be 
held  responsible  for  cleaning,  sanitizing, 
and  storing  their  respirators.  The  Grain 
Elevator  and  Processing  Society  (Ex.  54- 
226)  recommended  that,  for  most 
operations,  the  maintenance  and  care  of 
respirators  should  be  the  responsibility 
of  the  employee  once  the  employee  has 
been  trained.  In  another  comment 
specific  to  the  storage  provision,  the 
American  Petroleum  Institute  (Ex.  54- 
330)  pointed  out  that  employers 
generally  do  not  store  respirators; 
instead,  respirator  «torag& is  the 
responsibility  of  the  employee.  In 
response.  OSHA  notes  that  section 
5(a)(2)  of  the  OSH  Act  and  case  law 
interpreting  that  provision  have 
specifically  placed  the  burden  of 
complying  with  safety  and  health 
standards  on  the  employer  because  the 
employer  controls  conditions  in  the 
workplace.  The  employer  is,  therefore, 
responsihle  for  the  results  of  actions 
taken  by  others  at  the  direction  of  the 
employer.  For  example,  although  an 
employee  may  physically  store  a 
respirator,  a  contractor  may  perform  a  fit 


test,  or  a  physician  may  examine  an 
employee  at  the  employer's  direction, 
the  employer  is  ultimately  responsible 
for  ensuring  that  these  actions  are  taken 
to  comply  with  the  standard. 

Proposed  paragraph  (h)(2)(ii)  would 
have  required  that  compartments  be 
built  to  protect  respirators  that  are 
stored  in  locations  where  weathering, 
contamination,  or  deterioration  could 
occur.  The  Westminster,  Maryland  Fire 
Department  (Ex.  54-68)  raised  the 
following  concern  about  this  proposed 
provision: 

This  requirement  may  be  appropriate  for 
manufecturing  but  is  not  practical  given  the 
operations  of  the  fire  service.  *  *  *  As 
OSHA  is  aware  the  Are  service  maintains  its 
breathing  apparatus  in  a  ready,  posture  on  the 
apparatus.  To  require  the  apparatus  to  be 
placed  in  a  comp)artment  would  eliminate  the 
precious  time  saved  by  donning  the 
apparatus  enroute  to  the  emergency.  This 
operation  has  been  the  backbone  of  our 
efficiency  at  rescue  and  suppression 
operations. 

Similar  concerns  were  raised  by  the 
National  Volunteer  Fire  Council  (Tr. 
499)  and  the  Connecticut  Fire  Chiefs' 
Association,  Inc.  (Ex.  180).  In  response 
to  these  concerns,  OSHA  has  crafted 
language  that  the  Agency  believes 
fulfills  the  purpose  of  this  provision  and 
maintains  the  efficiency  of  emergency 
response  workers  such  as  firefighters. 
Instead  of  requiring  emergency 
respirators  to  be  stored  only  in 
compartments,  final  paragraph 
(h)(2)(ii)(B)  permits  them  alternatively 
to  be  stored  in  covers  that  are  clearly 
marked  as  containing  emergency 
respirators.  Walk-out  brackets  with 
covers  that  are  mounted  on  a  wall  or  to 
a  stable  surface  (e.g.,  on  a  fire  truck) 
may  be  used  so  long  as  the  respirator  is 
covered  to  prevent  damage  when  not  in 
use.  Because  a  cover  can  be  removed  in 
seconds,  OSHA  believes  that  this 
change  addresses  the  needs  of 
firefighters  and  other  emergency 
responders.  It  is  important  that  the 
walk-out  brackets  are  mounted  within 
the  vehicle.  For  example,  they  can  be 
mounted  directly  to  the  fire  truck  to 
enable  firefighters  to  rapidly  don  the 
respiratory  equipment  when  needed. 
However,  any  means  of  storage  used 
must  be  secure.  If  walk-out  brackets  are 
not  mounted,  there  is  a  danger  that  the 
unsecured  respirators  could  become 
damaged  as  a  result  of  vehicle  motion. 

Final  paragraph  (h)(3)  requires  regular . 
inspections  to  ensure  the  continued 
reliability  of  respiratory  equipment.  The 
frequency  of  inspection  and  the 
procedures  to  be  followed  depend  on 
whether  the  respirator  is  intended  for 
non-emergency,  emergency,  or  escape- 
only  use. 
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Final  parattaph  (h)(3)(i)(A)  requires 
respirators  foi  ■  use  in  non-emergency 
situations  to;be  inspected  before  each 
use  and  durit^  cleaning.  For  respirators 
designated  M  use  in  an  emergency 
situation.  finU  paragraph  (h)(3)(i)(B) 
requires  thatjttiey  be  inspected  at  least 
monthly  and  m  accordance  with  the 
manufacturer's  instruction.  In  addition, 
emergency  respirators  must  be 
examined  to  ensure  that  they  are 
woiidng  proj^rly  before  and  after  each 
use.  Exarain^lg  respirator  performance 
before  and  ai^^r  each  use  is  not  intended 
to.be  as  exteiiiive  and  thorough  a 
process  as  respirator  inspection.  A  basic 
examination  jdonducted  prior  to  each 
use  will  provjide  assurance  to  the  wearer 
that  the  respirator  which  he/she  is  about 
to  don  in  an  emergency  situation  will 
work  properl^  e.g..  that  the  cylmders 
on  the  SCBA  [dre  charged,  that  air  is 
available  and  flowing.  This  examination 
can  be  done  Mrly  quickly,  and  OSHA 
believes  that  this  added  measure  of 
employee  protection  is  both  necessary 
and  appropriate. 

Respirators  used  for  escape  only  are  to 
be  inspected  prior  to  being  carried  into 
the  workplacf  [(paragraph  (h)(3)(i)(C)). 
The  Dow  Chemical  Company  (Ex.  54- 
278)  addressed  the  inspection  of 
emergency  escape  respirators,  stating. 
"Emergency  escape  respirators  such  as 
mouthbit  respirators,  usually  stored  in 
the  box  or  bag  they  come  in,  do  not  need 
to  be  inspected  monthly."  OSHA  agrees 
with  this  stat^iient.  Mouthbit  or  other 
emei^en(^  est^pe  respirators  are  carried 
by  an  individ^l  worker  into  the 
workplace  for  personal  use  in  an 
emergency,  and  must  be  inspected  for 
proper  condition  prior  to  being  carried 
into  the  workplace.  Additional  monthly 
inspections  or  Emergency  escape 
respirators  that  are  stored  for  future  use 
are  unnecessafy,  since  they  will  be 
inspected  pridi*  to  being  carried  into  the 
workplace.  Fiikl  paragraph  (h)(3)(i)(C) 
therefore  spectres  that  "escape-only" 
respirators  need  only  be  inspected 
before  being  carried  into  the  workplace. 

Although  nb  Icommenters  were 
opposed  to  the  jinspection  requirements, 
some  participants  raised  the  issues  that 
are  discussed  below  with  respect  to 
inspection  freduency  and  procedures. 
When  respiratob  are  inspected,  the  final 
rule  (paragraph  (h)(3)(ii)(A))  requires 
that  the  inspection  include  an 
examination  to  ensure  that  respirators 
are  working  pnoperly,  including  an 
examination  of  the  tightness  of 
connections  ad^  the  condition  of  the 
various  components.  Two  comments 
were  made  witn  respect  to  respirator 
inspection  pro|«dures.  John  Clarke  of 


Electronic  and 


^formation 


Technologies  (^  54-162)  stated  that 


checking  for  proper  function 
(examination  to  ensure  that  respirators 
work  properly)  presents  a  dilemma  if 
use  is  to  include  sanitizing  the 
facepiece.  He  pointed  out  that  SCBAs 
reserved  for  use  by  multiple  persons 
presents  a  special  problem.  Likewise, 
John  O'Green  of  American  Electric 
Power  (Ex.  54-181)  asked  that 
"functional  check"  be  better  defined 
and  clarified.  He  stated  that  requiring 
the  actual  activation  of  the  respirator, 
including  the  flow  of  air  to  the 
facepiece.  could  be  time  consuming  for 
all  the  emergency  respirators  in  their 
facilities.  OSHA  does  not  intend  that  the 
respirator  be  physically  placed  on  the 
employee  to  examine  the  respirator  to 
ensure  that  it  is  working  properly. 
Visual  inspection  can  detect  factors  that 
would  interfere  with  proper 
performance,  e.g..  distortion  in  shape 
(often  the  result  of  improper  storage), 
missing  or  loose  components,  blockage, 
and  improper  connections.  Alarms  can 
also  be  examined  without  actually 
putting  the  respirator  on  the  employee, 
hi  addition,  examining  elastomer  parts 
for  pliability  and  signs  of  deterioration.  * 
as  required  by  final  paragraph 
(h){3)(ii)(B>,  can  be  performed  without 
wearing  the  respirator. 

Under  paragraph  (h)(3)(iii)  of  the  final 
rule,  SCBAs  must  be  inspected  monthly. 
The  employer  must  ensure  that  the 
cylinders  are  fully  charged.  Recharging 
is  required  when  the  pressure  falls 
below  90  percent  of  the  manufacturer's 
recommended  pressure  level.  The 
Westminster,  Maryland  Fire  Department 
(Ex.  54-68)  strongly  recommended  that 
the  apparatus  be  inspected  at  the 
beginning  of  each  shift  or  workday 
rather  than  monthly.  OSHA  notes  that 
the  final  rule  specifies  only  the 
minimum  requirements  for  an  effective 
respiratory  protection  program. 
Employers,  however,  are  encouraged  to 
exceed  these  minimum  criteria  if,  by 
doing  so,  employee  protection  and 
operating  efficiency  are  enhanced. 

The  final  provision  for  recharging  air 
and  oxygen  cylinders  for  SCBAs  in 
paragraph  (h)(3)(iii)  is  unchanged  from 
proposed  paragraph  (h)(3)(i)(C). 
Although  no  commenters  disagreed 
with  this  provision  as  proposed,  a  few 
commenters  (Exs.  54-6,  54-220)  asked 
OSHA  to  clarify  the  requirement  that 
SCBA  equipment  be  maintained  in  a 
fully  charged  state  and  recharged  when 
the  pressure  falls  to  90%  or  less  of  the 
manufacturer's  recommended  pressure 
level.  By  way  of  example,  OSHA  notes 
that  if  the  manufacturer  states  that  the 
cylinder  is  fully  charged  at  100  psi,  the 
cylinder  must  be  recharged  when  the 
pressure  falls  to  90  psi  (i.e..  90%  of  the 
fully  charged  level).  The  90  percent 


level  was  selected  to  ensure  that 
sufficient  air  remains  in  the  cylinder  to 
allow  emei^ency  responders  to  perform 
their  required  duties  in  a  contaminated 
or  oxygen-deficient  atmosphere  and  still 
have  sufficient  air  available  to  escape 
&t)m  these  conditions.  The  90  percent 
level,  and  the  requirement  that 
cylinders  be  recharged  once  the 
pressure  falls  below  90  percent,  was 
also  recommended  by  the  American 
Industrial  Hygiene  Association  (Ex.  54- 
208). 

In  two  separate  submissions  to  the 
record  (Exs.  54-121  and  54-135), 
Consolidated  Engineering  Services 
asked  what  type  of  training  is  required 
for  employees  who  inspect  respirators 
used  for  emergency  response.  OSHA 
notes  that,  under  final  paragraph  (k),  the 
specifics  of  an  appropriate  training 
program  are  left  to  the  discretion  of  the 
employer.  Regarding  respirators  for 
emergency  use,  final  paragraph 
(k)(l)(iii)  requires  that  employees  be 
trained  in  how  to  use  the  respirator 
efliectively  in  emergency  situations, 
while  final  paragraph  (k)(l)(iv)  requires 
training  on  how  to  inspect  the 
respirator.  As  these  paragraphs  make 
clear,  OSHA  requires  the  employer  to 
develop  appropriate  training  programs 
for  employees  who  inspect  emergency 
respirators. 

As  part  of  the  inspection  process  for 
respirators  that  are  maintained  for  use 
in  emergencies,  paragraph  (h)(3)(iv)  of 
the  final  standard  requires  certification 
of  the  inspection.  Documentation  of 
certification  includes  the  date  of 
inspection,  the  name  or  signature  of  the 
inspector,  the  findings  of  the  inspection, 
any  required  remedial  action,  and  a 
serial  number  or  other  means  of 
identifying  the  inspected  respirator. 
This  information  must  be  tagged  to  the 
respirator  or  its  storage  compartment,  or 
otherwise  stored  in  the  form  of 
inspection  reports  (i.e.,  paper  or 
electronic),  and  be  maintained  until 
replaced  following  a  subsequent 
certification. 

This  requirement  was  included  in  the 
proposal,  and  several  comments 
addressed  it.  Dow  Chemical  (Ex.  54- 
278)  stated  that  it  supports  the  proposed 
requirement.  The  American  Petroleum 
Institute  (Ex.  54-330)  recommended 
that  OSHA  require  "identification  of  the 
person  that  made  the  inspection"  in  lieu 
of  a  signatiu*.  However,  OSHA  believes 
that  the  inspector's  name  or  signature  is 
a  clear  and  precise  identification,  and 
therefore  has  retained  this  requirement 
in  the  final  rule  as  proposed. 

The  final  provision  of  paragraph  (h) 
deals  with  respirator  repairs  and 
adjustments.  Final  paragraph  (h)(4) 
provides  that  respuators  that  fail 
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inspections,  or  are  otherwise  defective, 
are  to  be  removed  from  service  and 
discarded,  repaired,  or  adjusted 
according  to  the  specified  procedures. 
In  addition,  the  employer  shall  ensure 
that  repairs  or  adjustments  to  respirators 
are  made  only  by  persons  appropriately 
trained  to  do  so,  and  that  they  use  only 
the  respirator  manufacturer's  NIOSH- 
approved  parts  that  are  designed  for  the 
particular  respirator.  The  repairs  also 
must  be  made  in  accordance  with  the 
manufacturer's  recommendations  and 
specifications.  Because  components 
such  as  reducing  and  admission  valves, 
regulators,  and  alarms  are  complex  and 
essential  to  the  safe  functioning  of  the 
respirator,  they  are  required  to  be 
adjusted  and  repaired  only  by  the 
manufacturer  or  a  technician  trained  by 
the  manufacturer. 

Several  comments  were  submitted  to 
the  record  regarding  this  particular 
provision.  Consolidated  Engineering 
Services  (Exs.  54-121  and  54-135)  and 
the  Florida  Department  of  Labor  and 
Employment  Security  (Ex.  54-79)  asked 
what  type  of  training  is  required  for 
employees  who  repair  and  adjust 
respirators.  Motorola  (Ex.  54-187)  also 
addressed  this  point,  but  added  that 
specialized  training  for  most  respirator 
repair  work  was  not  necessary,  and  that 
the  training  program  required  by  the 
standard  should  provide  employees 
with  sufficient  expertise  to  perform  the 
necessary  repair  work,  or  at  least  to 
recognize  when  repair  is  beyond  their 
ability.  Another  commenter  (Ex.  54- 
293)  asserted  that,  depending  on  the 
manufacturer's  recommendation,  a 
trained  person  may  or  may  not  be 
necessary  to  make  repairs;  for  example, 
no  training  is  required  to  replace  a 
broken  respirator  strap. 

In  response  to  these  concerns;  OSHA 
does  not  believe  that  it  is  necessary  or 
appropriate  to  specify  in  detail  in  the 
final  rule  the  type  of  training  that  is 
required  to  qualify  a  person  to  repair 
and  adjust  respirators.  However, 
because  of  the  important  health-related 
functions  of  respirators,  the  person 
making  the  repair  needs  to  be  properly 
trained.  OSHA  expects  that  such  repair 
will  often  be  performed  by  the 
manufacturer,  particularly  if  special 
expertise  is  required.  Where  this  is  not 
the  case,  the  employer  must  ensiu«  that 
the  employee  or  person  repairing  the 
respirator  has  the  skills  necessary  to 
conduct  the  appropriate  repair  and 
adjustment  functions.  The  use  of  the 
term  "appropriately  trained"  refers  to  an 
individual  who  has  received  training 
from  the  respirator  manufacturer  or 
otherwise  has  demonstrated  that  he/she 
has  the  skills  to  return  the  respirator  to 
its  original  state  of  effectiveness. 


The  AFL-aO  (Ex.  54-^28)  and 
Service  Employees  International  Union 
(SEIU)  (Ex.  54-455)  recommended  that 
OSHA  require  employers  to  tag  as  "out 
of  service"  those  respirators  that  fail 
inspections.  OSHA  agrees  that  some 
means  must  be  available  for  ensuring 
that  only  properly  functioning 
respirators  are  introduced  into  the 
workplace.  However,  OSHA  believes 
that  the  decision  on  how  to  handle 
respirators  that  fail  inspection  is  most 
appropriately  addressed  in  the 
employer's  respirator  protection 
program,  as  required  under  final 
paragraph  (c).  Specifically,  final 
paragraph  (c)(l)(v)  would  allow  such 
procedures  to  be  tailored  to  satisfy  the 
needs  of  a  particular  workplace. 

The  SEIU  (Ex.  54—455)  recommended 
that  OSHA  require  employers  to  keep  an 
adequate  supply  of  cartridges  and  other 
routine  replacement  parts  in  stock  and 
readily  accessible  to  employees  so  that 
they  can  replace  needed  parts.  OSHA 
does  not  believe  it  is  necessary  to 
specify  that  employers  must  maintain 
an  adequate  number  of  spare  parts. 
Final  paragraph  (h)(4)  requires  that 
defective  respirators  be  removed  from 
service  unless  they  are  repaired  or 
adjusted,  and  an  employer  who  does  not 
keep  on  hand  sufficient  parts  to  allow 
respirators  to  be  repaired  will  need  to 
remove  those  respirators  from  service 
until  suitable  repairs  can  be  made. 
Thus,  an  employer  who  does  not 
maintain  an  adequate  inventory  of  parts 
will  either  need  to  keep  extra  respirators 
on  hand  or  cease  operations  that  require 
respirator  use  until  parts  can  be 
obtained  or  installed. 

Paragraph  (i) — Breathing  Air  Quality 
and  Use  ' 

This  paragraph  of  the  respiratory 
protection  standard  requires  that 
breathing  air  for  atmosphere-supplying 
respirators  be  of  high  purity,  meet 
quality  levels  for  content,  and  not 
exceed  certain  contaminant  levels  and 
moisture  requirements.  The  paragraph 
sets  performance  standards  for  the 
operation  and  maintenance  of  breathing 
air  compressors  and  cylinders, 
establishes  methods  for  ensuring 
breathing  air  quality,  and  sets 
requirements  for  the  quality  of 
purchased  breathing  air. 

Paragraph  (i)(l)  of  the  final  standard 
applies  to  atmosphere-supplying 
respirators  that  are  being  used  to  protect 
employees,  and  requires  that  breathing 
air  supplied  to  these  respirators  be  of 
high  purity.  This  same  requirement  for 
breathing  air  quality  was  included  in 
proposed  paragraph  (i)(l).  Both  the  prior 
and  final  rules  refer  to  a  number  of 
standard  references  that  establish 


parameters  for  breathing  air  quality.  For 
example,  under  (i)(l)(i),  the  final  rule 
requires  the  employer  to  ensure  that 
oxygen  used  for  breathing  purposes 
meets  the  requirements  of  the  United 
States  Pharmacopoeia  (USP)  for  medical 
or  breathing  oxygen.  This  provision  is 
the  same  as  the  requirement  in  OSHA's 
prior  respiratory  protection  standard  at 
paragraph  (d)(1).  The  ANSI  Z88.2-1992 
respirator  standard,  in  Clause  10.5.1, 
also  requires  that  air  be  of  high  purity 
and  that  oxygen  meet  the  USP 
requirements.  Inclusion  of  this 
requirement  in  the  final  rule  was 
strongly  supported  by  the  AFL-CIO  (Ex. 
54-428),  which  stated  that  the  employer 
must  ensiue  that  "compressed  air, 
compressed  oxygen,  liquid  air,  and 
liquid  oxygen  used  for  respiration  is  of 
high  purity  and  in  accordance  with  the 
specifications  listed  in  [proposed 
paragraph)  (i)(l)." 

Under  paragraph  (i)(l)(ii)  of  the  final 
standard,  breathing  air  must  meet  at 
least  the  requirements  for  Type  I — Grade 
D  breathing  air,  as  described  in  the 
ANSI/CGA  G-7. 1-1989  standard,  which 
is  the  latest  revision  of  that  reference 
standard  and  the  one  ciurently  used  by 
OSHA  when  determining  breathing  air 
quality.  Final  paragraph  (i)(l)(ii) 
identifies  the  specifications  for  the 
contents  of  Grade  D  breathing  air: 
oxygen  content  (volume/volume)  of  19.5 
to  23.5  percent;  hydrocarbon 
(condensed)  concentration  of  five 
milligrams  or  less  per  cubic  meter  of  air; 
carbon  monoxide  level  of  10  ppm  or 
less:  carbon  dioxide  level  of  1,000  ppm 
or  less;  and  a  lack  of  noticeable  odor. 

The  OSHA  respiratory  protection 
standard  adopted  in  1971  referenced  the 
then-cvurent  CGA  G-7.1-1966  breathing 
air  quality  standard.  In  1973,  and  again 
in  1989,  the  CGA,  in  conjunction  with 
ANSI,  revised  the  G-7.1  standard.  The 
Grade  D  specification  was  changed  as 
part  of  the  1989  ANSI  revision,  at  which 
time  the  carbon  monoxide  level  was 
reduced  from  20  ppm  to  10  ppm.  The 
OSHA  Directorate  of  Compliance 
Programs  subsequently  issued  letters  of 
interpretation  in  1991  and  1992  that 
required  employers  to  use  the  updated 
Grade  D  specifications  for  breathing  air 
quality. 

The  proposal  requested  comments  on 
whether  acceptable  respirator  breathing 
air  quality  should  continue  to  meet  the 
specifications  for  Grade  D  breathing  air 
described  in  the  ANSI/CGA  G  7.1-1989 
standard.  Commenters  supported 
inclusion  of  a  requirement  for  use  of  the 
1989  Grade  D  breathing  air  values  in  the 
final  rule  (Exs.  54-141,  54-189,  54-267, 
54-286.  54-408.  54-443).  For  example, 
the  Teimessee  Valley  Authority  (Ex.  54- 
189)  and  Norfolk  Southern  (Ex.  54-267} 
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supported  the  iSrade  D  breathing  air 
requirement,  stating  that,  in  their 
experience,  the  Grade  D  air  they  have 
been  using  is  f^ly  adequate  and  safe, 
and  that  OSHA  jshould  not  adopt  more 
stringent  requirements  across  the  board. 

Modem  Safejty  Techniques,  hvc.  (Ex. 
54-141)  suppoHed  maintaining  the 
Grade  D  breathing  air  quality 
requirement  biifl  recommended  that  the 
OSHA  rule  not!  Specify  the  year  of  the 
ANSI/CGA  standard,  because,  for 
example,  employers  were  confused 
when  the  CGA  Revised  the  ANSI/CGA 
G-7.1  standard!  in  1989  and  the  OSHA 
standard  referr^  to  an  earUer  version  of 
that  standard.  However,  the  regulations 
governing  the  incorporation  of 
documents  by  roference  (1  CFR  51) 
require  that  thei  revision  date  of 
incorporated  rejfbrences  be  specified 
when  they  are  included  in  any  new  or 
revised  standarq.  Where  incorporated 
references  are  used  in  final  paragraph 
(i),  therefore,  the  latest  revision  dates  for 
these  reference^  have  been  used. 

The  Los  Alamts  National  Laboratory 
(LAND  (Ex.  36|^2)  recommended  that 
Grade  E  air  ratUdr  than  Grade  D  air  be 
used  since  most  air  that  passes  the 
Grade  D  requirdihents  will  also  pass 
Grade  E  requireMients.  The  Grade  E 
specifications  nnrow  the  range  of 
permitted  oxygM  content  from  19.5- 
23.5  percent  to  ?0  to  22  percent  oxygen 
and  lower  the  allowable  carbon  dioxide 
level  from  1000  ppm  to  500  ppm.  LANL 
gave  no  specific  $afety  or  health  reason 
for  OSHA  to  ad6pt  this  more  stringent 
recommendation;  The  Service 
Employees  International  Union  (Ex.  54- 
455),  however,  points  out  that  Grade  E 
air  of  reUable  qulility  may  be  difficult 
for  employers  to  obtain.  In  addition^ 
OSHA  is  not  aware  of  any  problems  that 
have  occurred  a$a  resuh  of  breathing 
Grade  D  air,  andj  believes  that  the  Grade 
D  specifications  I  Will  fully  protect 
employees  who  use  atmosphere- 
supplying  respirators.  Therefore,  OSHA 
is  not  convinced  6  higher  grade  of  air  is 
required,  and  thejfinal  rule  specifies 
Grade  D  air.         | 

OSHA  has  beeri  informed  that  NIOSH 
has  been  working  with  the  National 
Aeronautics  andj^pace  Administration 
(NASA)  on  a  ne^r  "liquid  air  SCBA" 
that  may  be  submitted  for  NIOSH 
certification  in  the  future.  In  its  revision 
of  the  42  CFR  84  respirator  certification 
standard,  NIOSH  incorporated  the  CGA 
Commodity  Specification  for  Air  in  the 
CGA's  G-7.1-19$6  standard  to  maintain 
the  quality  verification  category  for 
Type  II  liquid  conlpressed  air,  which 
had  been  removeid  from  the  updated 
ANSI/CGA  G-7. 1-1969  standard. 
NIOSH  included  this  specification 
because  a  Uquid  < :  )mpressed  air  quaUty 


category  is  needed  for  futvire  evaluations 
of  atmosphere-supplying  respirators  that 
use  liquefied  compressed  air.  NIOSH 
continues  to  recommend  the  use  of  the 
ANSI/CGA  G-7. 1-1989  standard  for 
breathing  air  quaUty  for  currently  issued 
respirator  certifications. 

Under  paragraph  (i)(2)  of  the  final 
standard,  employers  are  prohibited  fiom 
using  compressed  oxygen  in 
atmosphere-supplying  respirators, 
including  open-circuit  SCBAs,  that  have 
previously  used  compressed  air.  This 
prohibition  was  proposed  in  the  NPRM, 
and  is  intended  to  prevent  the  fires  and 
explosions  that  could  resuh  if  high 
pressure  oxygen  comes  into  contact 
with  oil  or  grease  that  has  been 
introduced  to  the  respirator  or  the  air 
Unes  during  compressed  air  operations. 
Comments  to  the  record  (Exs.  10,  54- 
165,  54-208,  54-218)  support  this 
provision.  Additionally,  the  prohibition 
is  consistent  with  Qause  10.5.2  of  the 
ANSI  Z88.2-1992  standard. 

Proposed  paragraph  (i)(3)  would  have 
prohibited  the  use  of  oxygen  with 
suppUed  air  respirators.  This  provision 
was  intended  to  avoid  the  possibiUty  of 
fires  and  explosions  that  can  result 
when  oxygen  is  used  in  high 
concentrations.  However,  some 
respiratory  equipment  is  specifically 
designed  to  avoid  fire  and  explosion 
hazards  when  used  with  oxygen  in 
concentrations  greater  than  23.5%. 
Therefore,  paragraph  (i)(3)  of  the  final 
standard  specifies  that  ox)rgen  in 
concentrations  greater  than  23.5%  is  to 
be  used  only  with  equipment  designed 
specifically  for  oxygen  service  or 
distribution.  Several  commenters 
pointed  out  the  need  to  specify  a 
maximum  oxygen  concentration  (Exs. 
54-165,  54-208,  54-218,  54-219). 
Clause  10.5.2  of  the  ANSI  Z88.2-1992 
standard  (Ex.  81)  also  states,  "Oxygen 
concentrations  greater  than  23.5%  shall 
be  used  only  in  equipment  designed  for 
oxygen  service  or  distribution."  OSHA 
agrees  with  the  recommendations  made 
by  the  AIHA  (Ex.  54-208),  3M  (Ex.  54- 
218),  and  Monsanto  (Ex.  54-219)  that 
the  final  rule  adopt  the  maximum 
oxygen  concentration  language  from  the 
ANSI  standard,  and  the  final  rule 
reflects  this  recommendation. 

Final  paragraph  (i)(4)  requires  that 
breathing  air  for  respirators  provided 
from  cylinders  or  air  compressors  meet 
certain  minimum  standards.  Under  final 
paragraph  {i)(4)(i),  cylinders  must  be 
tested  and  maintained  as  prescribed  in 
the  Shipping  Container  Specification 
Regulations  of  the  Department  of 
Transportation  (DOT)  (49  CFR  parts  173 
and  178);  these  DOT  regulations  are  also 
required  for  NIOSH  respirator 
certification.  The  DOT  regulations  in 


parts  173  and  178  cover  the 
construction,  maintenance,  and  testing 
of  these  compressed  air  cylinders,  and 
are  necessary  to  prevent  the  explosions 
that  can  result  if  high  pressure  breathing 
air  cyhnders  ruptiu*.  The  proposal 
referenced  only  49  CFR  part  178.  but  the 
AIHA  (Ex.  54-208)  recommended  that 
the  DOT  requirements  found  in  49  CFR 
part  173  also  be  specified  in  the  final 
rule  because  they  apply  to  breathing  air 
cyhnders.  Final  paragraph  (i)(4)(i) 
therefore  includes  a  reference  to  part 
173  in  addition  to  part  178. 

Paragraph  (i)(4)(ii)  of  Uie  final 
standard  includes  a  provision  requiring 
employers  to  ensure  that  cylinders  of 
purchased  breathing  air  are 
accompanied  by  a  certificate  from  the 
supplier  stating  that  the  air  meets  the    . 
requirements  for  Type  1 -Grade  D 
breathing  air  contained  in  paragraph 
(i)(l)(ii)  of  the  final  standard.  Employers 
must  obtain  a  certificate  of  analysis  of 
purchased  breathing  air  from  the 
suppUer  to  ensure  that  its  content  and 
quality  meet  the  requirements  for  Grade 
D  breathing  air.  This  will  allow  the 
employer  to  have  assurance  that  the 
purchased  breathing  air  being  used  by 
employees  is  safe.  The  proposal  did  not 
include  a  requirement  for  the 
certification  of  the  quality  of  purchased 
breathing  air.  There  was,  however, 
support  in  the  record  (Exs.  54-234,  54- 
266,  54-273,  54-330,  54-408)  for  adding 
this  requirement.  For  example,  the 
American  Petroleiun  Institute  (Ex.  54- 
330)  and  Duquesne  Light  Company  (Ex. 
54-408)  recommended  that  additional 
guidance,  similar  to  that  in  ANSI  Z88.2- 
1992,  be  provided  to  ensure  the  quality 
of  purchased  breathing  air.  Exxon  (Ex. 
54-266)  stated  that  OSHA  should  not 
allow  the  direct  blending  of  compressed 
nitrogen  and  oxygen  gases  by  the 
employer  to  produce  Grade  D  air,  citing 
the  "extreme  consequences  of  having 
too  httle  oxygen  in  a  cylinder."  Exxon 
further  recommended  that  100%  of  the 
cylinders  be  tested  for  oxygen  content 
for  all  nitrogen/oxygen  mixed  cylinders 
(Ex.  54-266).  The  requirement  that  the 
employer  obtain  a  certificate  of  analysis 
of  purchased  breathing  air  means  that 
every  cyUnder  will  have  been  analyzed 
for  oxygen  content  by  the  supplier  and, 
therefore,  the  situation  feared  by  Exxon 
will  not  arise. 

Final  paragraph  (i)(4)(iii)  requires  that 
the  moisture  content  of  compressed  air 
in  air  cylinders  not  exceed  a  dew  point 
of  -50"  F  (-45.6°  C)  at  one  atmosphere 
of  pressiu«.  This  requirement  will 
prevent  respirator  valves  ftx>m  freezing, 
which  can  occur  when  excess  moisture 
accumulates  on  the  valves.  This 
provision  has  been  revised  from  the 
proposed  requirement  to  be  consistent 
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with  the  latest  versions  of  the  standard 
references  for  moisture  content  of 
compressed  breathing  air,  the  ANSI 
Z88.2-1992  and  ANSI/CGA  0-7.1-1989 
standards.  Consistency  between  the 
required  value  and  the  standard 
refnvnces  will  avoid  confusion  in 
measuring  moistine  content  and, 
consequently,  will  enhance  employee 
protection.  This  dew  point  value,  as  the 
AIHA  (Ex.  54-208)  recommended,  has 
been  taken  from  the  ANSI/CGA  G-7.1- 
1989  specifications  for  Grade  D  air  and 
replaces  the  27  ml/m'  value  for 
moistxire  content  specified  in  the 
proposal. 

Final  paragraph  (i)(5)(i)  requires  that 
compressors  that  supply  breathing  air   . 
are  to  be  constructed  and  situated  so 
that  contaminated  air  caimot  enter  the 
air  supply  system.  This  provision  from 
the  prior  standard  is  retained  and  also 
reflects  the  intent  of  the  proposed 
requirement.  The  purity  of  the  air 
entering  the  compressor  intake  is  a 
major  factor  in  the  purity  of  air 
delivered  to  the  respirator  user.  The 
location  of  the  intake  is  most  important, 
and  must  be  in  an  imcontaminated  area 
where  exhaust  gases  from  nearby 
vehicles,  the  internal  combustion  motor 
that  is  powering  the  compressor  itself  (if 
applicable),  or  other  exhaust  gases  being 
ventUated  from  the  plant  will  not  be 
picked  up  by  the  compressor  air  intake. 
Contaminated  air  or  exhaust  gases  from 
internal  combustion  engines  that  are 
taken  into  the  compressor  are  major 
hazards  to  the  purity  of  breathing  air 
fit>m  compressors,  and  these  hazards 
occiir  with  all  compressors,  not  just  oil- 
lubricated  ones.  Respirator  users  have 
died  or  been  injured  when  the  air  intake 
was  not  properly  located  to  avoid 
contaminants.  Final  paragraph  (i)(5)(i), 
therefore,  requires  that  air  intakes  for  all 
compressors  be  located  in  a  way  that 
avoids  entry  of  any  contaminated  air 
into  the  compressor. 

Support  for  this  requirement  can  be 
found  in  the  Distler  air  compressor 
study  (Ex.  32-1).  This  study 
recommended  that  engine  exhaust  gases 
should  be  piped  upward  or  downwind 
from  the  compressor  air  intake, 
particularly  where  exhaust  gases  are  not 
reliably  dispersed,  such  as  in  partially 
enclosed  spaces  or  in  turbulent  wind 
areas.  The  compressor  exhaust  piping 
used  in  the  Distler  study  had  to  be 
repositioned  several  times  to  find  a 
location  where  the  exhaust  gases  would 
not  be  picked  up  by  the  compressor  air 
intake.  All  of  these  findings  reinforce 
the  importance  of  locating  the 
compressor's  air  intake  in  an  area  that 
ensures  that  only  high-quality  air  can  be 
taken  in.  No  comments  were  received 


on  the  proposed  requirement  for  the 
location  of  compressor  air  intakes. 

Final  paragraph  (i)(5)(ii)  has  been 
slightly  modified  from  proposed 
requirement  (i)(4)(ii)  to  require  that  the 
moistuire  content  of  compressed  air  be 
minimized  so  that  the  dew  point  at  one 
atmosphere  of  pressure  is  10  degrees 
Fahrenheit  (5.58  degrees  Celsius)  below 
the  ambient  temperat\ire  to  prevent 
water  freezing  in  valves  and 
connections  of  the  air  supply  system. 
Such  freezing  can  block  air  lines, 
fittings,  and  pressure  regulators.  This 
final  requirement  is  similar  to  the 
parallel  provision  of  the  previous 
standard,  which  required  that  breathing 
air  meet  the  requirements  of  CGA  G- 
7.1-1966.  Two  commenters  (Exs.  54- 
208.  54-218)  pointed  out  that  the 
proposal  specified  a  dew  point  of  10 
degrees  Celsius  instead  of  the  10  degrees 
Fahrenheit  specified  in  the  ANSI/CGA 
G-7.1-1989  standard.  The  value  in  final 
paragraph  (i)(5)(ii)  has  been  revised  to 
match  the  10"  F  provision  in  the  G-7.1- 
1989  standard  for  Grade  D  air,  with  an 
equivalent  value  of  5.56°  C  added  to 
comply  with  a  Federal  government 
requirement  (P.L  100-418  and  E.O. 
12770)  that  scientific  and  technical 
measures  are  expressed  as  metric  units. 

Paragraph  (d)(2)(ii)  of  the  prior 
standard  required  air  compressors  to 
have  a  receiver  of  sufficient  capacity  to 
permit  the  respirator  user  to  escape  from 
a  hazardous  atmosphere  in  the  event  of 
compressor  failure.  However,  under 
paragraph  (d)(2)  of  the  final  standard, 
the  only  respirators  that  can  now  be 
used  in  IDLH  atmospheres  are  either 
SCBAs  or  suppUed-air  respirators  with 
an  auxiUary  self-contained  air  supply 
for  escape.  Consequently,  a  requirement 
for  an  air  receiver  to  permit  escape  bom 
IDLH  atmospheres  is  no  longer  needed 
in  the  final  rule.  Also,  the  prior 
respiratory  protection  standard,  in 
paragraph  (d)(2)(ii),  required 
compressors  to  have  alarms  to  indicate 
compressor  failure  and  overheating;  this 
requirement  was  pari  of  the  same 
provision  that  specified  that  a  receiver 
for  escape  frt)m  a  contaminated 
atmosphere  in  the  event  of  compressor 
failure  be  available.  This  alarm 
requirement  was  deleted  from  the 
proposal  and  is  not  pari  of  the  final 
standard.  An  alarm  to  indicate 
compressor  failure  or  overheating  is 
unnecessary  in  non-IDLH  atmospheres 
since,  as  OSHA  stated  in  the  proposal, 
the  respirator  user  can  readily  exit  the 
hazardous  area  if  the  respirator  fails. 

The  deletion  from  the  hnal  standard 
of  the  prior  standard's  requirement  for 
compressors  to  be  equipped  with 
receivers  if  they  were  to  be  used  in 
hazardous  atmospheres  will  clarify  an 


enforcement  issue  that  has  arisen  in 
connection  with  ambient  air  movers. 
Ambient  air  movers  have  been 
developed  to  provide  air  to  supplied-air 
respirators.  These  units  are  small  . 
electric  compressors  that  are  not  oil- 
lubricated  and  have  no  air  receiver. 
Such  compressors  are  used  in  non-IDLH 
atmospheres.  The  use  of  ambient  air 
movers  has  been  allowed  under  an 
existing  OSHA  compliance  directive 
even  though  such  devices  do  not  have 
the  air  receiver  required  f(H'  air 
compressors  by  the  prior  respiratory 
protecticHi  standard.  However,  the  final 
standard  removes  the  air  receiver 
requirement  for  compressors,  and 
ambient  air  movers  will  therefore  be 
treated  like  any  other  air  compressor 
used  in  non-IDLH  atmospheres. 

Under  final  paragraph  {i)(5)(iii). 
compressors  must  be  equipped  with 
suitable  in-line  air-purifying  sorfoent 
beds  and  filters  to  further  assure 
breathing  air  purity.  The  Associated 
Builders  and  Contractors,  Inc.  (Ex.  54- 
309)  recommended  that  the 
corresponding  provision  in  the  proposal 
be  revised  to  add  the  requirement  that 
employers  change  air-piuifying  sorbent 
bed  and  filters  in  accordance  with  the 
manufacturer's  instructions.  Also, 
clause  10.5.4.2  of  the  ANSI  Z88.2-1992 
standard  recommends  that  maintenance 
and  replacement  or  refurbishment  of  the 
air-piuifying  and  filter  media  be 
performed  periodically  by  trained 
personnel  and  in  accordance  with  the 
manufacturer's  recommendations  and 
instructions.  OSHA  agrees  wdth  the 
Associated  Builders  and  Contractors 
that  sorbent  beds  and  filters  must  be 
maintained  properly,  and  has  added 
language  to  paragraph  (i)(5)(iii)  that  is 
similar  to  that  in  ANSI  Z88.2-1992,  and 
requires  sorbent  beds  and  filters  to  be 
maintained  and  replaced  or  refurbished 
periodically  in  accordance  with  the 
manufacturer's  recommendations.  The 
Associated  Builders  and  Contractors 
also  recommended  that  sorbent  bed  and 
filter  changes  be  documented,  that  such 
documentation  be  retained  for  one  year, 
and  that  it  be  made  available  to  OSHA 
on  request.  However,  OSHA  is  not 
generally  requiring  that  records  of 
respirator  maintenance  performed  under 
this  standard  be  kept  and  does  not 
believe  such  a  requirement  is  necessary 
here.  Instead,  OSHA  is  requiring  in 
paragraph  (i)(5)(iv)  that  a  tag  containing 
the  most  recent  date  of  sorbent  bed 
replacement  or  refurbishing,  along  with 
the  signature  of  the  person  performing 
the  change,  be  kept  at  the  compressor. 
This  tagging  requirement  is  also 
consistent  with  OSHA's  efforts,  as 
required  by  the  Paperwork  Reduction 
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Act  of  l«95;  tc  Wduce  paperwork  to  the 
extent  consistoot  with  employee  safety 
and  health.       I 

Paragraphs  $)(6)  and  (i)(7)  address  the 
control  of  carbon  monoxide  levels  in 
breathing  air.  Paragraph  (i)(6)  requires 
that,  for  compressors  that  are  not  oil 
lubricated,  the  CO  levels  in  the 
breathing  air  may  not  exceed  lOppm. 
Paragraph  (i)(7)  reouires  monitoring  of 
CO  levels  for  qil  lubricated  compressors. 
OSHA  stated  i^|the  NPRM  that  one 
method  to  pre^int  contaminated  air 
from  reaching  die  breathing  air  supply 
was  to  require  barbon  monoxide  filters 
with  continuoui  alarms  for  all  breathing 
air  compressors.  The  agency  requested 
comments  on  the  use  of  carbon 
monoxide  alarms,  high-temperature 
alarms,  and  shutoff  devices  in  the 
workplace  (59  FiR  58926).  A  number  of 
comments  wer^lreceived  that  addressed 
the  issue  of  car^n  monoxide  monitors 
and  alarms.      ;  i 

Modem  Safejy  Techniques,  Inc." 
(MST)  (Ex.  54-141)  noted  that  in  many 
workplaces  it  may  be  impossible  or  cost 
prohibitive  to  relocate  the  air  intake  to 
an  area  that  would  reduce  the  likelihood 
of  carbon  mond^Ude  entering  the  system, 
hi  these  cases,  MST  recommended 
continuous  monitoring  as  the  only 
method  that  would  ensure  breathing  air 
quality.  MST  stated  that  the  use  of  a 
carbon  monoxide  alarm  or  measuring 
device  is  neces^iy  to  tell  whether 
carbon  monoxide  purifiers  (e.g., 
Hopcalite  filters)  are  functioning 
properly.  MST  |tated,  "Unless 
continuous  mohltoring  is  being 
conducted  on  thi  breathing  air  supply, 
"frequent"  monjitoring,  or  proper 
placement  of  the  breathing  air  supply, 
only  assures  tht^t;  the  requirements  are 
met  at  that  particular  instance  in  time." 
[Emphasis  in  original.]  Eugene  Satrun, 
an  industrial  hyUenist  who  runs  a 
respirator  progr&i  in  Illinois  (Ex.  54- 
261),  supported  Itbe  need  for  continuous 
carbon  monoxidd  monitors,  noting  that 
automatic  compressors  can  be  op>erated 
with  a  vehicle  running  nearby  and  may 
consequently  pi<  j  significant  levels  of 
carbon  monoxidja  into  the  intake. 

Several  commianters  were  opposed  to 
OSHA  adopting  a  requirement  for 
continuous  carbon  monoxide 
monitoring  and  darms  (Exs.  54-234, 
54-250,  54-408)1  iThey  stated  that  the 
requirements  fori  $orbent  bed  filtration, 
proper  air  inlet  location,  and  Grade  D 
air  quality,  confinned  by  periodic 
sampUng,  would  be  sufficient  to  control 
the  carbon  monoxide  hazard.  Kodak  (Ex: 
54-265)  stated  tlfit  it  has  assessed  the 
purity  of  comprelssed  air  for  breathing 
use  over  a  period  of  18  years  at  its 
plants,  collecting  and  analyzing  more 
than  1200  sample^,  and  that  no 


incidents  of  carbon  monoxide 
production  involving  oil-lubricated 
compressors  have  been  reported.  Carbon 
monoxide  production,  Kodak  stated,  is 
best  prevented  by  adequate  procedures, 
awareness,  and  certification.  Kodak  did 
not  provide  specific  procedures  for 
determining  air  system  compUance,  nor 
further  clarification  of  what  is  meant  by 
awareness  or  certification.  The 
Duquesne  Light  Company  (Ex.  54-408) 
stated  that  continuous  monitoring  was 
unnecessary,  and  that  requiring 
filtration  or  purification  of  the  air 
supply,  proper  location  of  the  air  intake, 
and  Grade  D  air  purity  should  be 
sufficient  to  ensure  a  safe  breathing  air 
supply.  Meridian  Oil  (Ex.  54-206) 
opposed  continuous  mcniitors  because 
these  devices  can  generate  false  alarms. 

Other  commenters  proposed 
alternatives  to  continuous  monitoring. 
Niagara  Mohawk  Power  (Ex.  54-177),  in 
comments  opposing  carbon  monoxide 
alarms,  stated  that  carbon  monoxide 
filters  with  color-change  indicators  are 
an  appropriate  method  to  monitor 
carbon  monoxide.  Monsanto  (Ex.  54- 
219)  stated  that  OSHA  should  not 
require  all  compressors  to  have  carbon 
monoxide  filters  and  alarms.  Monsanto 
stated  that  high-temperature  alarms  or 
automatic  compressor  shut  downs 
would  only  be  needed  when  there  was 
a  reasonable  possibility  of  carbon 
monoxide  production  in  the  compressor 
due  to  equipment  problems.  TU  Electric 
(Ex.  54-250)  stated  that  carbon 
monoxide  filters  or  continuous 
monitoring  alarms  should  not  be 
required  for  all  breathing  air 
compressors,  but  that  regular  testing  of 
breathing  air  prior  to  use,  and  testing  in 
specific  locations  on  a  regular  basis 
during  compressor  use,  should  be 
required.  This  commenter  also 
recommended  against  a  requirement  for 
carbon  monoxide  filters  or  monitors  for 
oil-free  compressors. 

Other  commenters  (Exs.  54-206,  54- 
234,  54-250)  supported  testing  ambient 
air  near  the  intake  on  a  regular  basis,  but 
did  not  recommend  a  testing  frequency. 
General  guidance  for  periodic  sampling 
of  air  quality  for  compressors  is 
specified  in  Clause  10.5.4.3  and  Table  4 
of  the  ANSI  Z88.2-1992  standard.  The 
ANSI  procedure  was  recommended  by 
several  commenters  (Exs.  54-234,  54- 
250,  54-263.  54-273,  54-363).  ANSI 
Z88.2-1992  recommends  acceptance 
testing  prior  to  initial  use  and 
representative  sampling  at  distribution 
supply  points  on  a  periodic  basis  to 
ensure  "a  continued  high-quahty  air 
supply."  Norfolk  Soutiiem  (Ex.  54-267) 
stated  that  OSHA  should  not  require  the 
use  of  carbon  monoxide  filters  with 
compressor-supplied  air,  and  that  the 


employer  should  have  the  option  of 
using  a  carbon  monoxide  detector.  This 
commenter  stated  also  that  installing  a 
carbon  monoxide  filter  is  not  reasonable 
for  those  systems  that  already  have  a 
carbon  monoxide  detector  and  high- 
temperature  alarm.  St.  Lawrence  Gas 
(Ex.  54-402)  commented  that  carbon 
monoxide  alarms  should  not  be  required 
and  noted  that  it  has  found  the  use  of 
carbon  monoxide-to-carbon  dioxide 
converters  (with  color-change 
mdicators)  sufficient  for  detecting  the 
presence  of  carbon  monoxide.  ORG  (Ex. 
54-424)  stated  that  carbon  monoxide 
alarms  or  high-temperature  alarms  are 
not  needed  for  all  compressors.  ORG 
recommended  that  adequate  procedures, 
awareness,  and  certification  for 
installation  are  the  best  means  to  ensure 
that  contaminated  air  does  not  enter  the 
compressor.  This  language  is  similar  to 
that  used  by  Kodak  (Ex.  54-265),  and, 
like  Kodak.  ORG  (Ex.  54-424)  did  not 
provide  any  elaboration  of  the  phrase 
"adequate  procedures,  awareness,  and 
certification  for  installation." 

A  carbon  monoxide  monitor  with  an 
alarm  can  be  used  to  continuously 
measure  the  breathing  air  and  warn 
respirator  users  when  carbon  monoxide 
levels  exceed  the  10  ppm  limit  set  for 
Grade  D  breathing  air.  However,  these 
alarms  need  to  be  properly  maintained 
to  function  effectively.  MST  (Ex.  54- 
141)  stated  that  the  electrochemical  type 
of  sensors  used  today  are  specific  for 
carbon  monoxide,  are  relatively  stable 
during  temperature  and  hiunidity 
changes,  and  are  acciuate  enough  to 
meet  the  CGA  G-7.1-W89 
requirements.  These  sensors  have 
replaced  the  older  metal  oxide  sensors 
that  had  problems  with  false  alarms. 
However,  the  electrochemical  sensors 
must  be  calibrated  periodically  (usually 
■  on  a  monthly  basis)  to  perform 
accurately.  The  Service  Employees 
International  Union  (Ex.  54-455)  also 
recommended  that  the  final  standard 
address  regular  replacement  of  alarm 
sensors  and  filter  media. 

Carbon  monoxide  filters  with  color- 
change  indicators  are  used  to  convert 
carbon  moiu)xide  in  breathing  air  to 
carbon  dioxide,  which  is  less  Hkely  to 
pose  a  hazard  to  the  respirator  user.  The 
source  of  the  carbon  monoxide  can  be 
from  contamination  of  the  intake  air  or 
from  carbon  monoxide  generated  by  the 
compressor.  However,  the  color  change 
in  the  indicator  resuhs  from  moisture  in 
the  breathing  air  that  is  trapped  in  the 
filter  element.  The  color-change 
indicator,  therefore,  does  not  indicate 
the  presence  of  carbon  monoxide,  but 
instead  signals  only  the  presence  of 
moisture,  which  can  render  the  sorbent 
filters  ineffective.  Consequently,  the 
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color-change  indicator  cannot  be  used 
directly  to  detect  carbon  monoxide.  In 
addition,  these  carbon  monoxide  filters, 
like  carbon  monoxide  alarms,  need 
periodic  maintenance  to  ensure  their 
continued  efl^ectiveness. 

In  summary,  strong  arguments  favor  a 
requirement  for  continuous  carbon 
monoxide  monitoring  of  compressor- 
generated  breathing  air.  This  is  the  case 
because  preventing  carbon  monoxide 
contamination  by  locating  the  air  intake 
for  compressors  in  an  area  that  is  free  of 
carbon  monoxide  contamination  is 
difficult  in  many  cases  and  impossible 
in  others.  Automatic  compressors  with 
poorly  located  air  intakes  may  operate 
when  a  running  vehicle  is  in  the 
immediate  area,  thereby  contaminating 
the  air  supply  with  carbon  monoxide 
from  the  vehicle's  exhaust.  In  addition, 
older  compressors,  which  may  stilLbe 
operational  after  hundreds,  if  not 
thousands  of  operating  bouts,  may 
allow  increased  oil  blow-by  due  to 
piston  ring  and  cylinder  wear,  which 
increases  the  possibility  of  carbon 
monoxide  contamination. 

The  most  convincing  evidence  against 
a  requirement  for  continuous  carbon 
monoxide  monitoring  comes  from  the 
18-year  collection  of  sampling  results 
taken  by  Kodak  (Ex.  54-265).  OSHA 
notes,  however,  that  Kodak's  results  are 
likely  to  be  due  to  the  company's  careful 
observance  of  operating  procedures, 
such  as  procedures  ensiuing  the  proper 
location  of  air  intakes  and  regular  and 
thorough  maintenance  and  repair  of  all 
compressors.  OSHA  notes  that  Clause 
10.5.4.3  of  the  ANSI  Z88.2-1992 
standard  calls  for  periodic,  rather  than 
continuous,  sampling  of  breathing  air 
from  the  air  supply. 

The  arguments  for  and  against  carbon 
monoxide  alarms  are  less  well  defined 
than  the  case  for  carbon  monoxide 
monitoring  devices.  Several  commenters 
specifically  recommended  the  use  of 
carbon  monoxide  alarms  whenever 
compressed  air  is  being  used  as 
breathing  air  (Exs.  54-337,  54-428,  54- 
455).  The  AFL-aO  (Ex.  54-428) 
recommended  the  use  of  carbon 
monoxide  alarms  or  monitors  on  all  air 
supply  systems  that  service  respirators 
with  Grade  D  breathing  air.  Both  of 
these  recommendations  would  assure  an 
air  supply  uncontaminated  by  carbon 
monoxide.  The  proponents  of  carbon 
monoxide  alarms  (Exs.  54-141,  54-261. 
54-337,  54-428,  54-455)  state  that  they 
are  needed  to  alert  personnel  that 
equipment  is  malfunctioning;  the  Exxon 
Company  (Ex.  54-266)  stated  that 
gasoline-  and  diesel-powered 
compressors  should  be  required  to  have 
carbon  monoxide  alarms  to  detect 
exhaust  gases  that  enter  the  air  supply. 


as  well  as  compressor  failure  and  high- 
temperature  alarms;  other  commenters 
(Exs.  54-337,  54-428)  would  require  the 
use  of  carbon  monoxide  alarms  to 
prevent  accidental  carbon  monoxide 
contamination  whenever  compressed  air 
is  being  used  as  breathing  air. 

The  opponents  (Exs.  54-177,  54-206, 
54-219,  54-234.  54-250,  54-265.  54- 
402)  of  carbon  monoxide  alarms  cite  the 
availability  of  alternate  equipment  and 
procedures  that  they  claim  are  as 
effective  as  alarms  in  protecting  the 
purity  of  breathing  air.  Examples  of 
these  alternatives  are  filters  with  color- 
change  indicators,  carbon  monoxide-to- 
carbon  dioxide  converters,  oil-free 
compressors,  proper  air  intake 
placement,  certification  of  air 
compressor  systems,  and  periodic 
monitoring  (Exs.  54-177.  54-206.  54- 
219. 54-250. 54-265,  54-330.  54-402. 
54-408,  54-424). 

OSHA  behaves  that  it  is  essential  for 
the  employer  to  ensure  that  excessive 
carbon  monoxide  is  not  in  the 
compressed  breathing  air  suppUed  to 
respirators.  Final  paragraphs  (i)(6)  and 
(i)(7),  therefore,  require  that  the 
employer  prevent  carbon  monoxide 
levels  in  the  breathing  air  from 
exceeding  10  ppm.  For  compressors  that 
are  not  oil-lubricated,  this  requirement 
can  be  met  by  several  different  methods, 
including  the  use  of  continuous  carbon 
monoxide  alarms,  carbon  monoxide 
filters,  proper  air  intake  location  in  an 
area  bee  of  contaminants,  frequent 
monitoring  of  air  quality,  or  the  use  of 
high-temperature  alarms  and  automatic 
shutoff  devices,  as  appropriate.  No 
single  method  will  be  appropriate  in  all 
situations,  and  several  methods  may 
need  to  be  combined,  e.g.,  the  use  of 
carbon  monoxide  alarms  with  carbon 
monoxide  filters  where  conditions  are 
such  that  a  rehable  carbon  monoxide- 
free  area  for  compressor  air  intakes 
cannot  be  foimd.  As  the  comments  to 
the  record  show,  there  was  no 
agreement  on  the  most  appropriate 
method  for  ensuring  that  carbon 
monoxide  would  not  contaminate  the 
breathing  air  coming  frvm  compressors. 
OSHA  has  decided  that  a  performance- 
based  requirement  ensuring  that  carbon 
monoxide  does  not  contaminate 
breathing  air  will  give  employers 
flexibiUty  in  selecting  the  method(s) 
most  appropriate  for  conditions  in  their 
workplace. 

Oil-lubricated  compressors  can 
produce  carbon  monoxide  if  the  oil 
enters  the  combustion  chamber  and  is 
ignited.  This  can  be  a  particularly  severe 
problem  in  older  compressors  whose 
piston  rings  and  cytinders  are  worn. 
Final  paragraph  (i)(7)  requires  that  such 
compressors  have  a  high-temperature  or 


carbon  monoxide  alarm,  or  both.  If  only 
a  high-temperature  alarm  is  used,  the  air 
from  the  oil-lubricated  compressor  must 
be  monitored  at  intervals  sufficient  to 
prevent  carbon  mcmoxide  in  the 
breathing  air  from  exceeding  10  ppm. 
The  latter  requirement  ensures  that 
carbon  monoxide  that  enters  a  poorly 
located  compressor  air  intake,  as  well  as 
carbon  monoxide  generated  by  the 
compressor  itself,  is  detected. 

Final  paragraph  (i)(7)  is  similar  to  a 
provision  in  the  previous  standard.  In 
the  NPRM,  OSHA  proposed  to  delete 
the  requirement  from  the  previous 
respirator  standard  that  oil-lubricated 
compressors  be  equipped  with  caifoon 
monoxide  alarms  and  high-temperature 
shutoff  devices.  However,  a  nimiber  of 
commenters  (Exs.  54-144,  54-219,  54- 
266)  stated  that  precautions  against 
excessive  carbon  monoxide  were 
needed  when  oil-lubricated  comprassora 
were  used.  Modem  Safety  Techniques 
(Ex.  54-144)  stated  that  oil-lubricated 
compressore  used  by  industry  to  supply 
breathing  air  often  have  hundreds  of 
houra  of  iise.  allowing  greater  oil  blow- 
by  and  therefore  greater  potential  for 
carbon  monoxide  production,  was 
reported  in  the  Distler  study.  That  study 
foimd  that  properly  functioning  air 
compressors  are  imlikely  to  reach 
temperatures  at  which  carbon  monoxide 
production  occurs.  Exxon  (Ex.  54-266) 
encouraged  OSHA  to  include  a 
requirement  for  in-line  carbon 
monoxide  alarms  for  diesel-  or  gasoline- 
powered  compressors,  since  its 
experience  indicates  that  the  use  of 
these  compressors  increases  the  risk  of 
carbon  monoxide  contamination  from 
the  compressor's  exhaust.  Monsanto 
(Ex.  54-219)  stated  that  high- 
temperature  alarms  or  automatic 
compressor  shutoffs  would  be  needed 
when  there  was  a  reasonable  possibility 
of  carbon  monoxide  production  in  the 
compressor  due  to  equipment  problems. 
The  Service  Employees  International 
Union  (Ex.  54-455)  argued  that  the 
requirements  specifjring  Grade  D 
breathing  air  purity  and  location  of  the 
compressor  air  intake  in  an 
uncontaminated  atmosphere  were  not 
sufficient  to  ensure  that  carbon 
monoxide  is  not  entrained  in  the 
system. 

An  incident  of  carbon  monoxide 
production  by  an  oil-lubricated 
compressor  was  described  in  a  MSHA 
Accident  Investigation  Report  issued  in 
January  1985  (Ex.  38-12).  An  oil-cooled, 
dfesel-powered.  two-stage,  rotary  air 
compressor  overheated  diuing  a 
sandblasting  operation  at  a  limestone 
quarry.  The  air  compressor  thermo- 
bypass  valve,  which  should  have 
directed  the  oil  through  a  cooling 
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radiator  once  the  oil  had  reached  a 
temperature  of  llBST,  foiled,  which 
allowed  the  teiji^rature  of  the  cooling 
oil  to  rise  abov^its  flashpoint  of  420'F. 
The  oil  ignited,  producing  carbon 
monoxide.  The  compressor  was 
equipped  with  {a  high-temperatiue 
shutoff  switch  ^t  for  235'F.  but  it  had 
been  disconnected  for  at  least  30  days 
prior  to  the  indigent.  The  compressor 
was  not  equippejd  with  a  carbon 
monoxide  filter  or  alarm.  The 
sandblaster  colf4psed  firom  carbon 
monoxide  pois^tiing.  Monsanto  (Ex.  54- 
219)  stated  that!  this  incident  resulted 
from  a  failiu«  to  follow  the  provision  in 
the  previous  standard  requiring  that  oil- 
lubricated  compressors  have  a 
functional  high|^mperatiue  or  carbon 
monoxide  alann|  or  both.  OSHA 
believes  that  thjs  incident,  as  well  as  the 
comments  desd^bed  above,  supports 
carrying  the  preknous  standard's 
requirement  forWard  in  the  final  rule. 

Final  paragraph  (i)(8)  requires  that  air 
line  couplings  q^  incompatible  with 
outlets  for  non-iaspirable  worksite  air  or 
other  gas  systemi  to  prevent  the 
inadvertent  provision  of  nonrespirable 
gases  to  airline  taspirators.  Breathing  air 
couplings,  there|f^re,  are  to  be  made 
incompatible  with  outlets  from 
nonrespirable  plant  air  and  other  gas 
systems.  This  retjuirement  is  similar  to 
the  provision  in  paragraph  (d)(3)  of  the 
previous  respirakbry  protection  standard 
and  proposed  p^graph  (i)(5)  of  the 
NPRM.  Martin  Marietta  (Ex.  54-410) 
stated  that  there  have  been  docimiented 
cases  in  which  dipss-connections  have 
introduced  hazardous  contaminants  into 
breathing  air  Uni*.  To  avoid  this 
problem,  Martin|ffarietta  recommended 
that  OSHA  add  a  brovision  to  the  final 
standard  that  prohibits  connecting 
breathing  air  linat  to  any  nonrespirable 
gas  source  or  prcdess.  Consistent  with 
this  recommendaiion,  OSHA  has  added 


a  sentence  to  paiygraph  (i)(8)  requiring 
that  no  asphyxiating  subistance  be 
introduced  into  breathing  air  lines.  This 
requirement  will  cover  not  only  the 
contamination  of  the  breathing  air 
system  from  croslsi-connections,  but  will 
also  cover  other  potential  contaminating 
conditions,  e.g.,  using  nitrogen  to  blow 
out  worksite  air  lines  where  the 
worksite  air  sour::^  is  also  used  for 
breathing  air. 

The  final  standard  also  requires  that 
the  employer  preVient  utility  oxygen, 
i.e.,  oxygen  supplied  to  meet  other 
manufacturing  ne^ds,  from  entering  the 
respirator  air  supbly  system.  As 
discussed  above,  tne  standard  permits 
oxygen  to  be  used  {in  respirators 
designed  for  oxygan  service.  The  final 
standard  prohibits  the  introduction  of 
utility  oxygen  intb|  breathing  air  systems 


that  supply  respirators  that  are  not 
designed  for  oxygen  service;  this 
provision  is  needed  to  prevent  the  fires 
and  explosions  that  could  result  if  high- 
pressure  oxygen  comes  into  contact 
with  oil  or  grease  that  has  been 
introduced  to  the  respirator  or  the  air 
lines  during  compressed  air  operations. 

Final  rule  paragraph  (i)(9)  requires 
employers  to  use  breathing  gas 
containers  marked  in  accordance  with 
the  NIOSH  respirator  certification 
standard  at  42  CFR  part  84.  This 
requirement  differs  from  proposed 
paragraph  (i)(6),  which  fisted  several 
additional  standards  for  breathing  gas 
containers.  These  additional  standards 
have  been  incorporated  into  42  CFR  part 
84,  making  reference  to  them  in  the  nnal 
rule  unnecessary. 

Paragraph  (j)-^dentification  of  Filters, 
Cartridges,  and  Canisters 

The  final  rule  provides  that  the 
employer  only  use  filter  cartridges  and 
canisters  that  are  labeled  and  color 
coded  with  the  NIOSH  approval  label 
and  that  the  label  not  be  removed  or 
made  illegible.  This  is  similar  to  the 
parallel  requirement  in  the  proposal, 
which  was  supported  by  commenters 
(Exs.  54-361,  54-428,  54-455).  OSHA 
has  modified  the  proposed  language  in 
certain  respects  to  add  compliance 
flexibility  while  retaining  the  original 
objective,  i.e.,  assurance  that  these 
elements  meet  NIOSH 's  stringent 
requirements.  These  comments  and 
modifications  are  disciissed  below. 

OSHA  proposed  to  eliminate  ttom  the 
previous  respiratory  protection  standard 
the  language  in  paragraphs  (g)(1)  to 
(g)(6).  which  described  labeling 
requirements,  and  Table  I-l,  which 
listed  color  codes  assigned  to  canisters 
and  cartridges.  These  requirements  were 
adopted  bom  the  original  national 
consensus  standard  (i.e.,  ANSI  K13.1. 
"Standard  for  Identification  of  Air- 
Purifying  Respirator  Canisters  and 
Cartridges")  adopted  by  OSHA  in  1971. 
In  place  of  these  requirements,  proposed 
paragraph  (j)(l)  would  have  required 
employers  to  ensure  that  all  filters, 
cartridges,  and  canisters  bear  a  NIOSH 
approval  label  before  being  placed  into 
service. 

Proposed  paragraph  (j)(2)  specified 
that  the  label  not  be  removed,  obscured, 
or  defaced  while  the  filter,  cartridge,  or 
canister  was  in  service  to  enstue  that  the 
label  provided  information  to  the 
employee  about  the  protection  being 
afforded  by  the  respirator.  In  the  final 
standard,  OSHA  has  combined 
proposed  paragraphs  (j)(l)  and  (j)(2)  into 
a  single  paragraph  (j).  The  changes  from 
the  previous  standtutl  recognize  that 
employers  who  use  respirators  should 


be  able  to  rely  on  labeling  and  color 
coding  by  respirator  manufacturers  for 
assurance  that  the  respirators  meet 
NIOSH  requirements. 

This  position  is  consistent  with  that 
taken  by  many  commenters,  who  noted 
that  the  labeling  and  color  coding  of 
filters  are  the  responsibility  of  the 
respirator  manufacturer  (Exs.  54-208, 
54-218,  54-219,  54-278,  54-289) and 
are  required  by  NIOSH  for  certification. 
OSHA  agrees  that  color  coding  and  the 
attachment  of  NIOSH  approval  labels  to 
respirators  are  the  responsibiUty  of  the 
manufacturer.  However,  it  is  still  the 
emplo)rer's  responsibility  to  use  only 
components  bearing  a  NiOSH  approval 
label,  and  to  ensure  that  the  NIOSH 
approval  labels  are  not  removed  from 
the  filters,  cartridges,  and  canisters  that 
are  used  in  the  workplace  and  remain 
legible. 

The  NIOSH  label  serves  several 
purposes.  It  ensures  selection  of 
appropriate  filters  for  the  contaminants 
encoimtered  in  the  workplace  and 
permits  the  employee  using  the 
respirator  to  check  and  confirm  that  the 
respirator  has  the  appropriate  filters 
before  the  respirator  is  used.  David  Lee, 
a  OH,  CSP,  and  respirator  consultant 
(Ex.  54-304),  commented  that,  once  a 
filter  selection  is  made  and  the 
respirator  is  donned,  the  label  becomes 
meaningless.  However,  the  employee  is 
not  the  only  one  who  uses  the  color 
coding  and  label.  Color  coding  and 
labeling  also  allow  fellow  employees, 
supervisors,  and  the  respirator  program 
administrator  to  readily  determine  that 
the  appropriate  filters  are  being  used  by 
the  employee.  Cartridges  that  are 
appropriate  for  one  operation  may  be 
inappropriate  for  another,  and  color 
coding  and  labeling  allow  respirator 
users  with  inappropriate  filters  to  be 
identified  in  the  workplace  and 
potential  respiratory  hazards  to  be 
avoided. 

Proposed  paragraph  (j)(2)  required 
that  the  NIOSH  approval  label  not  be 
"removed,  obscured  or  defaced"  while 
respirators  are  being  used.  3M  (Ex.  54- 
218)  and  Monsanto  (Ex.  54-219)  urged 
OSHA  to  add  the  word  "intentionally" 
before  "removed,  obscured  or  defaced," 
since  they  believe  that  an  employer 
would  be  in  violation  of  this  provision 
if,  for  example,  a  label  is  covered  with 
paint  overspray  during  use.  Monsanto 
also  stated  that  some  OSHA  substance- 
specific  standards  require  that  cartridges 
be  dated  by  the  employee  to  indicate 
when  they  were  first  put  into  service 
and  that  some  employers  could  use  this 
dating  method  to  control  cartridge  use 
even  when  not  required  by  OSHA. 
Accordingly,  Monsanto  urged  OSHA  to 
add  the  phrase  "except  if  it  is  to  record 
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initial  use  information"  to  paragraph 
(j)(2)  to  clarify  that  adding  a  date  to  the 
NIOSH  label  is  allowed  and  will  not  be 
regarded  as  defacing  the  label.  David 
Lee  (Ex.  54-304)  was  concerned  that 
dirt,  dust,  and  debris  can  easily  obscure 
the  label  once  the  respirator  is  in  use 
and  that  employees  would  be  required 
by  the  proposed  provision  to  leave  the 
area  to  clean  the  label  to  make  it  legible. 
Dow  (Ex.  54-278)  stated  that,  because  of 
the  small  size  of  the  label  on  some 
cartridges,  the  employer  cannot  date  the 
cartridges  without  obscuring  some  of 
the  information  on  the  label.  To  resolve 
this  problem,  Dow  suggested  that  the 
words  "pertinent  information"  be  added 
before  "obscured." 

OSHA  has  not  added  the  term 
"intentional"  to  final  paragraph  (j) 
because  it  would  be  difficult,  if  not 
impossible,  to  determine  if  the  removal 
or  obscuring  of  a  NIOSH  label  was 
accidental  or  intentional.  Also,  the  final 
provision  does  not  include  an 
exemption  for  documenting  the  initial 
use  date  on  cartridge  and  canister  labels, 
since  OSHA  ah^ady  permits  this 
practice.  OSHA's  experience  indicates 
that  the  initial  use  date  can  easily  be 
added  to  a  filter,  cartridge,  or  canister 
without  obscuring  the  label,  and  this 
procedure  has  not  proven  to  be  a 
problem  in  the  substance-specific 
standards  that  require  such  dating.  The 
term  "pertinent  information"  has  not 
'  been  included  in  final  paragraph  (j) 
W)ecause  OSHA  believes  that  all  of  the 
information  on  the  NIOSH  approval 
label  is  pertinent.  The  degree  of 
cleanliness  required  of  the  label  while 
the  respirator  is  in  service  should  not  be 
an  issue  because  the  label  only  needs  to 
be  legible  and  reasonably  clean  to 
provide  the  required  information.  Any 
dust,  dirt,  paint  overspray,  or  other 
substance  that  completely  obscures  the 
label  would  also  affect  respirator 
cleanliness  and  the  service  life  of  the 
filter,  resulting  in  replacement  of  the 
filter  with  new  filters  that  have 
unobscured  labels,  as  required  by 
paragraph  (g). 

In  summary,  final  paragraph  (j) 
combines  into  a  single  provision  the 
proposed  requirements  that  employers 
ensure  that  the  manufacturer's  NIOSH 
approval  label  is  on  the  cartridge,  filter, 
or  canister,  and  that  employers  maintain 
the  labels  in  legible  condition  while  the 
cartridge,  filter,  or  canister  is  in  service. 
As  with  the  proposed  paragraphs,  this 
provision  is  a  performance-based 
requirement  that  permits  employers  to 
adopt  whatever  procedures  are 
appropriate  to  ensure  that  the  label 
reimains  on  the  filter  and  is  not 
removed,  defaced,  or  obscured  during 
respirator  use. 


Paragraph  (k) — Training  and 
Information 

Paragraphs  (k)(l)-{3)  of  the  final 
standard  require  employers  to  provide 
effective  training  for  employees  required 
by  the  ernployer  to  wear  respirators. 
Employees  must  be  trained  sufficiently  • 
to  be  able  to  demonstrate  a  knowledge 
of  why  the  respirator  is  necessary;  how 
improper  fit,  usage,  or  maintenance  can 
compromise  the  protective  effect  of  the 
respirator;  the  limitations  and 
capabilities  of  the  selected  respirator;    * 
how  to  deal  with  emergency  situations 
involving  the  use  of  respirators  or  with 
respirator  malfunction;  how  to  inspect, 
don  and  remove,  and  check  the  seal  of 
the  respirator;  procedures  for 
maintenance  and  storage  of  the 
respirator;  the  medical  symptoms  and 
signs  that  may  limit  or  prevent  the 
effective  use  of  respirators;  and  the 
general  requirements  of  this  standard. 

Paragraph  (k)(4)  allows  for  the 
"portability"  of  previous  respirator 
training,  and  paragraph  (k)(5)  specifies 
the  requirement  for  at  least  annual 
retraining.  Also,  as  discussed  earlier 
under  the  Summary  and  Explanation  for 
paragraph  (c).  Respiratory  Protection 
Program,  final  paragraph  (k)(6)  requires 
employers  to  provide  the  basic  advisory 
information  presented  in  Appendix  D  of 
this  section  to  employees  who 
voluntarily  use  respirators  in  their 
workplace. 

The  final  standard  requires  that 
training  be  understandable  and  be  given 
to  the  employee  prior  to  using  a 
respirator  in  the  workplace,  and 
annually  thereafter.  Additionally,  if  the 
employer  has  reason  to  believe  that  any 
employee  who  has  already  been  trained 
does  not  have  sufficient  understanding 
and  skill  to  use  the  respirator,  the 
employer  must  retrain  the  emplpyee  in 
those  areas  in  which  his  or  her 
knowledge  or  skill  is  deficient. 
Retraining  is  also  required  when 
changes  in  the  workplace  or  in  the  type 
of  respirator  used  render  previous 
training  obsolete. 

Section  1910.134(e)(5)  of  the  previous 
standard  required  training  in  the 
selection,  use,  and  maintenance  of 
respirators  and  required  respirator 
wearers  to  be  provided  an  opportunity 
to  handle  the  respirator,  have  it  fitted 
properly,  test  its  facepiece  seal,  and 
wear  it  in  normal  air  for  a  familiarity 
period.  The  final  training  paragraph 
retains  many  of  these  provisions. 
However,  the  format  of  the  final  training 
provisions  is  different,  and  specific 
provisions  for  annual  training  and 
retraining  are  included  in  the  final 
standard.  Although  the  previous 
standard's  requirement  for  a  familiarity 


period  has  not  specifically  been 
retained,  the  final  standard  requires  the 
respirator  wearer  to  be  trained 
sufficiently  to  demonstrate  the  ability  to 
use  the  respirator  properly,  which  may 
or  may  not  necessitate  wearing  the 
respirator  in  normal  air  "for  a  long 
familiarity  period." 

The  record  shows  widespread 
agreement  that  employee  training  is  a 
critical  part  of  a  successful  respiratory 
protection  program  and  is  essential  for 
correct  respirator  use  (Exs.  15-13. 15- 
18.  15-19,  15-22, 15-30. 15-33.  15-41. 
15-45. 15-50.  15-53, 15-54, 15-67, 15- 
79, 54-5, 54-68,  54-91,  54-92,  54-165. 
54-172.  54-208.  54-219,  54-278.  54- 
361,  54-387,  54-428,  54-455,  Tr.  186, 
387,  595,  1011,  1063,  1083,  1103,  1226). 

For  example,  James  Johnson  of  the 
Lawrence  Livermore  National 
Laboratory  testified: 

The  training  element  of  the  respiratory 
protection  program  is  one  of  the  most 
important  elements  to  assure  the  respirator  is 
properly  used  and  is  performing  as  intended 
*  •  *.  This  is  theonly  time  that  the  worker 
has  a  chance  to  interact  with  a  trained 
professional  who  can  properly  instruct  that 
person  on  the  correct  use  of  the  respirator, 
the  employee  can  see  what  is  right,  what 
doesn't  work,  and  can  understand  this  item 
that  is  given  to  him  to  wear  throughout  a  year 
to  help  protect  his  health  *  *  *  (Tr.  186) 

Dan  Faulkner  of  the  United  Steelworkers  of 
America  concurred,  commenting  that 
Training  must  be  seen  as  a  critical 
component  of  respiratory  protection.  This  is 
an  area  that  is  grossly  ignored  under  the 
current  regulation  *  *  *.  The  very  first  step 
in  the  education  process  must  be  to  empower 
workers  to  identify  the  hazardous  substances 
involved  and  at  what  levels  they  are  exposed. 
In  order  for  the  workers  to  have  confidence 
that  his/her  respirator  is  providing  the 
necessary  protection  from  the  hostile  work 
environment  they  must  have  a  thorough 
knowledge  of  this  entire  process.  Once  this 
is  understood,  the  worker  can  make  an 
informed  decision  on  what  type  of  respirator 
to  wear.  (Tr.  1062) 

ASARCO,  Inc.  (ASARCO)  agrees  about 
the  importance  of  training  and  reports 
that  its  company  Respiratory  Protection 
Program  Manual  states:  "For.the  safe 
use  of  any  respirator,  it  is  essential  that 
the  user  be  properly  instructed  in  the 
respirator's  purpose,  selection,  fitting, 
use,  and  limitations'  (Ex.  163). 
OSHA  agrees  with  the  many 
commenters  who  urged  OSHA  to 
mandate  a  program  that  is  performance 
oriented  and  can  be  presented 
informally  (Exs.  15-13, 15-18, 15-22, 
15-30,  15-41,  15-47, 15-62, 15-73, 15- 
75,  54-213.  54-265,  54-275,  54-455). 
The  final  standard  does  not  specify  how 
the  training  is  to  be  performed  nor  the 
format  to-be  used  by  the  employer.  As 
suggested  by  commenters  (Ex.  15-53, 
Tr.  837,  Tr.  1087).  the  employer  can  use 
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whatever  traiiiing  method  is  effective  for 
the  particular  worksite,  provided  that 
the  method  ac^dresses  the  required 
topics.  Emplo^rs  can  use  prepared 
materials  such  bs  audio-visual  and  sUde 
presentations,!  ibrmal  classroom 
instruction,  inifprmal  discussions  during 
safety  meetings,  training  programs 
developed  or  (ipnducted  by  unions  or 
outside  source^  such  as  respirator 
manufacturersllor  a  combination  of 
these  methods. 

As  in  the  proposal,  several  categories 
of  training  information  must  be 
addressed  in  ti#  final  rule.  The  final 
provisions  have  been  simplified  since 
the  proposal,  but  the  information  to  be 
covered  is  ess^i^tially  the  same  as  that 
proposed. 

Paragraph  (kill)  requires  the  employer 
to  ensure  that  before  the  employee  uses 
the  respirator  in  the  workplace,  the 
employee  demonstrates  that  he/she  has 
learned  the  ini^ivmation  conununicated 
under  the  trairiihg  program.  The 
employer  can  cbmply  with  this 
provision  by  reviewing  with  the 
employee,  eitheir  in  writing  or  orally,  the 
informational  p^rt  of  the  training 
program  and  byj  reviewing  the 
ernployee's  ha^ds-on  use  of  respirators. 

OSHA's  personal  protective 
equipment  standard  (§  1910.132(f)(2)) 
also  requires  th9t  employees 
demonstrate  effectiveness  in  using  PPE 
before  workplaid»use.  When  that 
standard  was  adopted  in  1994,  OSHA 
stated  that  "in  b^der  for  traming  to  be 
successful,  cle^f  and  measurable 
objectives  must  be  set,  and  employees 
must  demonstrate  that  the  training 
objectives  have  been  reached  by 
showing  that  th^y  understand  the 
information  prbvided  and  that  they  can 
use  the  PPE  properly"  (59  FR  16339). 
This  reasoning  i^pplies  equally  to 
respiratory  protdiction.  In  the  NPRM  for 
the  respiratory  protection  standard 
(proposed  paragi-aph  (k)(l)(iii)),  OSHA 
proposed  a  similar  requirement,  which 
stated  that  the  training  itself  was  to 
include  "sufficient  practice  to  enable 
the  employee  t(|  become  *  •  •  effective 
in  performing  tktks  [relating  to 
inspection,  donrting  and  removal, 
checking  the  fit|and  seals,  and  in 
wearing  the  respirator.)" 

The  final  standard's  requirement  that 
employees  "deipronstrate"  competence 
in  using  respiratory  equipment  is 
supported  by  thjfl  recommendation  of 
commenters  that:  the  PPE  standard's 
similar  requirement  replace  the  less 
direct  provision  In  the  respiratory 
protection  proppbal  (Exs.  54-213;  54- 
319).  OSHA's  eii  brcement  of  the  PPE 
standard  has  reir  forced  the  Agency's 
belief  that  trainirig  effectiveness  must  be 
evaluated  by  de^ionstrating  how  well 


employees  use  equipment  on-the-job. 
OSHA  believes  that  adopting  a 
provision  in  the  respirator  standard  that 
is  worded  similarly  to  the 
corresponding  requirement  in  the  PPE 
standard  will  promote  compliance  with 
both  standards  and  uniformity  of 
interpretations  and  enforcement  actions. 
Moreover,  measuring  the  adequacy  of 
training  by  evaluating  the  employee's 
knowledge  gained  from  the  training  is 
consistent  with  the  performance 
■  orientation  of  the  final  standard  and 
with  the  absence  of  specific  hourly 
training  requirements  in  the  final 
standard. 

The  first  category  of  information  to  be 
included  in  the  training  program, 
specified  in  final  paragraph  (k)(l)(i),  is 
a  discussion  of  why  the  use  of  the 
respirator  is  necessary.  Proposed 
paragraph  (k)(l)(i)  specifically  set  forth 
that  this  discussion  was  to  include 
information  on  the  nature,  extent,  and 
effects  of  the  respiratory  hazards  to 
which  the  employee  may  be  exposed 
while  using  the  respirator.  The  language 
of  final  paragraph  (k)(l)(i)  has  been 
simplified;  OSHA  believes  that  training 
in  why  the  respirator  is  necessary  will 
include  information  on  the  nature, 
extent,  and  effects  of  the  respiratory 
hazards.  For  example,  such  training 
would  address  the  identification  of  the 
hazardous  chemicals  involved,  the 
extent  of  employee  exposures  to  those 
chemicals,  and  the  potential  health 
effects  of  such  exposure.  Much  of  this 
information  will  be  available  on  the 
Material  Safety  Data  Sheets  that 
chemical  manufacturers  provide  to 
employers  under  the  Ha^rd 
Communication  standard  (29  CFR 
1910.1200).  Employee  training  on  the 
health  effects  of  hazardous  chemicals  is 
also  required  imder  the  Hazard 
Commimication  standard,  and  the  same 
training  could  help  satisfy  this 
respirator  training  requirement.  Many 
commenters  agreed  that  hazard 
information  is  an  essential  element  of 
traimng  (Exs.  15-10, 15-14, 15-18. 15- 
19,  15-27A,  15-41, 15-46,  15-53,  15- 
62,  15-73,  54-5,  54-68,  54-91,  54-165, 
54-172,  54-208,  54-278,  54-361,  54- 
428,  54-455). 

Information  regarding  the 
consequences  of  improper  fit,  usage  or 
maintenance  on  respirator  effectiveness 
must  also  be  provided  to  employees 
under  final  paragraph  {k)(l)(i).  Improper 
attention  to  any  of  these  program 
elements  would  obviously  defeat  the 
effectiveness  of  the  respirator. 
Employees  must  understand  that  proper 
fit,  usage  and  maintenance  of  respirators 
is  critical  to  ensure  that  they  can 
perform  their  protective  function. 


Under  final  paragraph  (k)(l)(ii), 
employers  are  to  explain  the  limitations 
and  capabilities  of  the  respirator 
selected  for  employee  use.  A  discussion 
of  the  limitations  and  capabilities  of  the 
respirator  must  address  how  the 
respirator  operates.  This  training  would 
include.-for  example,  an  explanation  of 
how  the  respirator  provides  protection 
by  either  filtering  the  air,  absorbing  the 
vapor  or  gas,  or  providing  clean  air  bom 
an  imcontaminated  source.  Where 
appropriate,  it  also  should  include 
limitations  on  the  use  of  the  equipment, 
such  as  prohibitions  against  using  an 
air-purifying  respirator  in  IDLH 
atmospheres  and  an  explanation  of  why 
such  a  respirator  should  not  be  used  in 
such  situations. 

Paragraph  (k)(l)(iii)  requires  that 
employees  be  provided  with 
information  cm  respirator  use  in 
emergency  situations,  including  those  in 
which  the  respirator  malfunctions.  This 
training  requirement  was  included  in 
proposed  paragraph  (k){l)(v). 
Respirators  malfunction  on  occasion, 
work  routines  change,  and  emergency 
situations  occur  that  require  a  different 
respirator.  The  training  program  must 
discuss  these  possibilities  and  the 
procediu-es  the  employer  has 
established  to  deal  with  them. 
Commenters  concurred  that 
comprehensive  training  is  necessary 
where  respirators  are  to  be  used  in  IDLH 
situations,  including  oxygen-deficient 
atmospheres,  such  as  those  that  occur  in 
firefighting,  rescue  operations  and 
confined  area  entry  (Exs.  15-18. 15-19, 
15-26,  15-31, 15-33,  15-37,  15-41, 15- 
48, 15-50, 15-54.  15-55. 15-56. 15-59. 
15-70). 

The  employee  should  be  able  to 
thoroughly  understand  the  oi>eration  of 
the  respirator  as  a  result  of  this  training 
and  demonstrate  the  ability  to  properly 
use  the  respirator  selected.  Numerous 
commenters  supported  the  elements  in 
the  training  program  provided  for  under 
final  paragraphs  (k)(l)  (ii)  and  (iii)  (Exs. 
61-3, 15-14, 15-18, 15-27A,  15-41, 15- 
46,  15-53. 15-62. 15-73.  54-5,  54-68, 
54-91,  54-172,  54-208,  54-361,  54-428, 
54-455).  For  example,  Michael  P. 
Rehfeld,  Safety  Officer,  Westminster 
Fire  Department,  stated  that: 

In  section  (k)  of  the  NPRM  dealing  with 
training.  I  strongly  believe  OSHA  should  put 
the  strongest  emphasis.  It  has  been  my 
experience  that  the  stronger  the  employer 
training  program  the  less  likely  that  an 
employee  would  become  injured  or  dies  from 
a  respiratory  protection  fiailure.  OSHA  has 
historically  put  a  strong  emphasis  on  training 
(1910.120, 1910.1200, 1910.138,  1910.146). 
The  same  emphasis  should  appear  in  this 
rule  (Ex.  54-68). 
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Final  paragraph  (k)(l)(iv)  requires  the 
employer  to  provide  specific  instruction 
on  how  respirators  are  inspected, 
donned,  removed,  positive/negative 
pressure  checked,  and  worn.  Although 
the  employer  is  required  to  ensure  that 
respirator  inspections  are  performed, 
employees  using  the  equipment  may 
frequently  be  responsible  for  inspecting 
the  respirators  assigned  to  them.  In  this 
case  it  is  necessary  that  respirator  users 
have  this  process  explained  and 
demonstrated  to  them  so  that  they  are 
capable  of  recognizing  any  problems 
that  may  diminish  the  protective 
capability  of  the  respirator.  The  training 
must  include  the  steps  employees  are  to 
follow  if  they  discover  any  problems 
during  inspection,  such  as  to  whom 
problems  should  be  reported  and  where 
replacement  equipment  can  be  obtained 
if  needed.  If,  however,  the  employer 
routinely  has  extensive  inspections 
done  by  separate  personnel,  individual 
respirator  wearers  are  not  required  to  be 
trained  in  how  to  perform  full 
inspections.  Training  only  in  those  parts 
of  die  inspection  process  that  may  be 
their  responsibility  would  be  sufficient. 

The  training  under  this  paragraph 
must  also  include  the  procedures  for 
donning  and  removing  the  respirator, 
checking  the  fit  and  seals,  and  using  the 
respirator.  Respirator  fit  in  the 
workplace  must  be  as  close  as  possible 
to  the  fit  obtained  during  fit  testing; 
therefore,  employees  must  know  how  to 
follow  procedures  that  will  improve  fit 
in  the  workplace.  The  fit  testing 
procedures  can  also  help  in  training 
employees.  For  example,  employers  can 
use  quantitative  fit  testing  procedures  to 
demonstrate  to  employees  the  dramatic 
improvement  in  measured  fit  when  the 
respirator  is  adjusted  properly  (See  the 
discussion  above  of  paragraph  (f)  and 
Ex.  15-^4,  Tr.  1083). 

Final  paragraph  (k)(l)(iv)  requires 
training  in  how  to  check  the  respirator 
seal.  Appendix  B-1  describes  methods 
for  checking  the  seal  of  positive  and 
negative  pressure  facepieces.  Employees 
must  be  trained  in  the  methods  set  forth 
in  Appendix  B-1  or  in  alternative 
methods  that  are  equally  effective.  The 
training  requirements  set  forth  in 
paragraph  (k)(l)(iv)  were  widely 
supported  in  the  record  (Exs.  15-10, 15- 
14, 15-22, 15-27  A,  1^1, 15-46, 15- 
50, 15-62, 15-73,  54-5,  54-68,  54-91, 
54-165,  54-172.  54-208,  54-219,  54- 
278,  54-361,  54-428,  54-455). 

Final  paragraph  (k)(l)(v),  like 
proposed  paragraph  (k)(l)(iv),  requires 
the  employer  to  explain  the  procedures 
for  maintenance  and  storage  of 
respirators.  The  extent  of  training 
required  under  this  provision  may  vary 
according  to  workplace  conditions.  In 


some  cases,  where  employees  are 
responsible  for  performing  some  or  all 
respirator  maintenance  and  for  storing 
respirators  while.not  in  use,  detailed 
training  in  maintenance  and  storage 
procedures  may  be  necessary.  In  other 
facilities  where  specific  personnel  or 
central  repair  facilities  are  assigned  to 
perform  these  activities,  employees  may 
need  only  to  be  informed  of  the 
maintenance  and  storage  procedures 
without  having  to  leam  significant 
technical  maintenance  information.  The 
importance  of  providing  some 
knowledge  to  all  employees  regarding 
maintenance  and  storage  of  respirators 
was  recognized  by  a  number  of 
commenters.  Those  commenters  stated 
that  employees  must  be  able  to  identify 
respirator  deficiencies  that  can  result 
hom  improper  maintenance  and  storage 
of  respirators  so  that  they  will  not  use 
improperly  functioning  respirators  (Exs. 
61-3,  61-8, 15-10, 15-14, 15-27A,  15- 
41, 15-46, 15-50, 15-62,  Tr.  1063). 

Final  paragraph  (k)(l)(vi)  requires  that 
employees  be  instructed  in  ways  to 
recognize  the  medical  signs  and 
symptoms  that  may  Umit  or  prevent  the 
effective  use  of  respirators.  This 
provision  was  not  included  in  the 
proposed  standard.  However,  the 
Agency  agrees  with  the  AFL-QO  (Ex. 
54-428)  that  employee  knowledge  of 
this  information  is  important  to  ensure 
implementation  of  a  successful 
respirator  program.  An  employee's 
knowledge  of  the  medical  problems  that 
may  preclude  the  employee  fit>m  using 
some  types  of  respirators  or  from 
wearing  a  respirator  under  certain 
workplace  conditions  helps  assure  that 
the  employee  receives  the  protection 
intended  by  the  standard.  Examples  of 
medical  conditions  and  signs  and 
symptoms  that  may  affect  an  employee's 
abihty  to  use  a  respirator  are  provided 
in  mandatory  Appendix  C  of  the  final 
standard.  Training  in  these  signs  and 
symptoms  need  not  be  medically 
sophisticated  or  burdensome. 
Employees  must  be  provided  only  with 
medical  information  sufficient  for  them 
to  recognize  the  signs  or  symptoms  of 
medical  conditions  (e.g.,  shortness  of 
breath,  dizziness)  that  may  affect  their 
use  of  respirators.  This  information  will 
also  enable  employees  to  understand  the 
purpose  of  the  medical  assessment 
procedures  required  under  paragraph  (e) 
of  the  final  standard,  will  improve  the 
ability  of  employees  to  recognize  and 
report  medical  signs  and  symptoms,  and 
will  give  them  the  knowledge  they  need 
to  initiate  the  follow-up  medical 
evaluations  required  under  paragraph 
(e)  of  this  section,  if  necessary. 

Final  paragraph  (k)(l)(vii)  requires  the 
employer  to  inform  employees  of  the 


general  requirements  of  this  section. 
OSHA  agrees  with  Organization 
Resources  Counselors  (Ex.  54-424)  that 
"general  requirements"  better  describes 
the  substantive  purpose  of  this 
provision  than  did  the  word  "contents," 
which  was  used  in  proposed  paragraph 
(k)(l)(vi).  OSHA  believes  it  is  necessary 
to  ensure  that  employees  know,  in 
general,  the  employer's  obligations 
under  the  standard  with  respect  to 
employee  protection.  This  discussion 
need  not  focus  on  the  details  of  the 
standard's  provisions  but  could,  for 
example,  simply  inform  employees  that 
employers  are  obligated  to  develop  a 
written  program,  properly  select 
respirators,  evaluate  respirator  use, 
correct  deficiencies  in  respirator  use, 
conduct  medical  evaluations,  provide 
for  the  maintenance,  storage,  and 
cleaning  of  respirators,  and  retain  and 
provide  access  to  specific  records. 

Proposed  paragraph  (k)(l)(vi)  would 
have  required  that  employees  be 
provided  with  information  on  the 
written  respiratory  protection  program, 
as  well  as  the  location  and  availabiUty 
of  the  written  program  and  the  standard. 
These  elements  are  omitted  from  final 
paragraph  (k)(l)(vii)  because  they  are 
addressed  in  other  provisions  of  the 
final  standard.  For  example,  employee 
access  to  the  standard  and  written 
program  is  required  ui)(ier  final 
paragraph  (m)(4),  and  employee 
knowledge  about  the  written  respirator 
program  will  be  imparted  to  employees 
under  the  training  required  by  final 
paragraph  (k)(l),  which  specifies  the 
elements  to  be  included  in  the  written 
respirator  program. 

All  of  the  training  elements  are 
important.  They  are  presented  in 
performance  language  to  give  the 
employer  flexibility  to  adapt  the 
training  to  specific  workplace 
conditions  and  to  the  respirators  used. 
Unless  the  training  information  is 
presented  in  a  way  that  employees  can 
understand,  the  training  will  not  be 
effective.  Therefore,  final  paragraph 
(k)(2)  requires  that  training  be 
conducted  in  a  way  that  is 
understandable  to  employees. 
Employers  should  develop  training 
programs  based  upon  their  employees' 
educational  level  and  language 
background.  This  will  ensure  that  all 
employees  will  receive  training  that  will 
enable  them  to  maximize  the 
effectiveness  of  the  respirators  they  use. 
Inclusion  of  a  provision  addressing 
training  comprehension  was  supported 
in  the  record  (Tr.  166)  and  is  consistent 
with  similar  requirements  in  other 
recent  OSHA  rulemakings  (Cadmium, 
29  CFR  1910.1027;  Bloodbome 
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pathogens.  2S|  ipFR  1910.1030: 
Formaldehyde  29  CFR  1910.1048). 

Final  parag^ph  (k)(3)  requires  the 
employer  to  pjdovide  training  before  the 
employee  useisj  a  respirator  in  the 
workplace.  Tlk|s  provision  was  included 
under  proposed  paragraph  (k)(2)  and 
was  widely  sapported  by  rulemaking 
participants  {n.  1011,  Tr.  1986;  Exs. 
54-91.  54-1651  54-196,  54-234.  54-267. 


. 54-319.  54-334,  54- 
1-428,  54-455).  No 
ing  this  requirement 


54-278,  54-2 
361,  54-387, 
comments  op 
werereceivi 

Final  paragkph  (k)(4)  provides  that 
an  employer  wno  can  demonstrate  that 
a  new  employee  has  received  training 
within  the  last  12  months  that 
addressed  thei^lemmits  speciHed  in 
paragraph  (k)h)(i)  through  (vii)  is  not 
required  to  repieat  such  training 
provided  that,  bs  required  by  paragraph 
(k)(l),  the  emiiloyee  can  demonstrate 
knowledge  of  jthe  element(s).  Employers 
availing  them^^lves  of  this  provision 
must,  however,  provide  subsequent 
training  no  later  than  12  months  from 
the  date  of  the  previous  training,  as 
required  by  final  paragraph  (k)(4). 

An  employee  who  has  oeen  trained  in 
the  use  of  respirators  who  moves  to 
another  job  thbt  involves  the  use  of 
respirators  msjV  not  need  to  take  all  of 
the  initial  traitiing  prescribed  in 
paragraph  (k)W).  Prior  training  in  the 
topics  required!  by  the  standard  may 
remain  relevant  in  the  new  work  setting. 
Thus,  OSHA  i^i  permitting  limited 
"portability"  of  training,  as  noted  in  the 
standard.  Training  in  the  elements  listed 
in  paragraph  (ki)(l)  that  hasheen 
provided  in  the  past  12  months  by  a 
previous  employer  may  be  taken  into 
account  by  the  new  employer  when 
evaluating  the|  training  needs  of  that 
new  employe^. 

The  employ^  must  demonstrate  that 
the  employee  has  received  the  prior 
training  and  retained  the  necessary 
knowledge  bewre  the  prior  training  can 
be  accepted  as  meeting  the  requirements 
of  paragraph  (k).  Discussions  with  the 
employee  and  jwith  the  previous 
employer  may|l^  used  to  determine 
whether  the  pifevious  training  has  been 
sufficient  to  enable  the  employee  to 
wear,  use,  and xare  for  the  respirator 
successfully.  I|  Uie  employer  cannot 
demonstrate  that  the  new  employee  has 
been  trained  irt  the  required  elements  of 
the  program,  aii(d  understands  these 
elements,  the  i^few  employer  is  obligated 
to  train  the  employee.  In  cases  where 
training  in  som^  elements  is  lacking  or 
inadequate,  the  {employer  is  required  by 
paragraph  (k)(4)  to  provide  training  in 
those  elements.: 

Final  paragraph  (k)(5)  requires 
retraining  aiuiik^lly  and  when  certain 


situations  occur.  The  requirement  for 
annual  training  was  strongly  supported 
by  management,  labor,  and  other 
rulemaking  participants  as  being 
necessary  to  ensure  the  continuing 
effectiveness  of  the  respirator  program 
(Exs.  15-10. 15-18, 15-19,  15-20, 15- 
37, 15-44,  15-47. 15-48. 15-50. 15-54. 
15-55. 15-71.  54-91.  54-157.  54-165. 
54-173,  54-208,  54-222,  54-245,  54- 
265,  54-292,  54-319,  54-332,  54-361. 
54-363.  54-387.  54-424.  54-427.  54- 
428.  54-442,  54-455, 122, 166;  Tr.  187, 
443,  547,  614, 1011, 1022, 1226, 1768). 
For  example,  the  Railway  Labor 
Executive  Association  testified: 

The  training  requirements  as  proposed 
should  be  mandated  on  an  annual  basis .  .  . 
Such  a  training  schedule  will  assure 
continuous  femiliarization  with  the 
equipment  and  will  serve  to  negate  the 
inevitable  effects  of  complacency  on  the  part 
of  both  the  employer  and  the  employee.  (Tr. 
443) 

Exxon  stated  that  "Annual  training  is 
good  so  the  employee  will  feel 
comfortable  with  the  respirator  they  will 
be  using  in  the  future"  (Tr.  547).  James 
Johnson  of  Lawrence  Livermore 
National  Laboratory  testified  that  annual 
training  is  ".  .  .  necessary  to  ensure  a 
reasonable  amount  of  recall  and 
performance  ..."  (Tr.  187).  Eastman 
Chemical  Company  (Ex.  54-245) 
commented  that  "Eastman  supports 
(the)  annual  training  requirement .  .  . 
our  Company  believes  this  is  necessary 
to  adequately  train  employees." 
ASARCO  and  U.S.  Steel  require  that 
their  employees  who  wear  respirators 
undergo  annual  training,  and  ASARCO 
states  in  its  Respiratory  Protection 
Memual  that: 

All  respirator  wearing  employees  shall  be 
given  annual  training  on  routine  respirator 
use. .  .  .  Applicable  individuals  will  also  be 
thoroughly  instructed  and  trained  annually 
in  the  use  of  respiratory  protection  and 
necessary  procedures  for  non-routine  or 
emergency  situations.  (Ex.  163) 

The  Respirator  Protection  Program 
training  manual  for  U.S.  Steel, 
submitted  by  AISI,  requires  that:  "Each 
respirator  wearer  should  be  retrained  at 
least  annually.  Where  necessary,  mpre 
frequent  training  should  be  performed. 
The  required  use  of  respirators  should 
be  specified  in  routine  training  aids 
such  as  Safe  Job  Procedures."  (Ex.  142) 

A  number  of  commenters 
recommended  that  training  should  be 
required  less  frequently  than  annually 
(Exs.  15-41.  54-316.  54-324)  or  should 
be  required  only  in  response  to  a  change 
in  the  respirator  program  (Exs.  54-168, 
54-172.  54-178.  54-187.-54-213.  54- 
234, 54-267,  54-273,  54-275,  54-278, 
54-297,  54-307,  54-316,  54-324.  54- 
334.  54-352.  54-389,  54-408,  54-434). 


Other  commenters  recommended  more 
fiequent  (than  annual)  training  for 
employees  required  to  use  SCBAs,  or  for 
employees  who  may  be  required  to  use 
respirators  in  emergency  situations  (Exs. 
54-210,  54-290,  54-363.  54-410,  54- 
424). 

OSHA  believes  that  annual  training  is 
necessary  and  appropriate  to  ensure  that 
employees  know  about  the  respiratory 
protection  program  and  that  they 
cooperate  and  actively  participate  in  the 
program.  Further,  as  specifically  noted 
by  several  witnesses  at  the  hearing, 
annual  training  is  necessary  so  that 
employees  will  be  confident  when  using 
respirators  (Tr.  547,  Tr.  595).  Aimual 
training  will  also  eliminate 
complacency  on  the  part  of  both  the 
employer  and  employees  with  respect  to 
respirator  use  (Tr.  443),  and  annual 
training  will  ensure  a  reasonable 
amount  of  recall  and  performance  on 
the  part  of  the  respirator  user  (Tr.  187). 
In  addition,  periodic  training  provides 
an  opportunity  for  the  employee  to 
interact  with  trained  professionals  who 
can  provide  instruction  and 
understanding  in  the  correct  use  of  the 
respirator  (Tr.  186),  which  will  serve  to 
overcome  employee  resistance  to  proper 
respirator  use  (Tr.  1021).  OSHA  also 
believes  that  employee  interaction  with 
respirator  instructors  on  at  least  an 
annual  basis  will  reinforce  employee 
knowledge  about  the  correct  use  of 
respirators  and  other  pertinent  elements 
of  the  respiratory  protection  program. 

Commenters  requesting  that  training 
be  required  less  frequently  than 
annually  provided  no  substantive  data 
demonstrating  that  training  every  two 
years,  for  example,  would  be  sufficient 
for  respirator  users  to  retain  information 
critical  to  the  successful  use  of 
respirators  on  a  continuing  basis  (Exs. 
54-316.  54-324).  Less  frequent  periodic 
training  would  tend  to  diminish 
employee  attention  to  proper  respirator 
use  and  may  result  in  a  long  period  of 
poor  respirator  practice  before  problems 
are  identified  and  corrected.  OSHA 
notes  that  both  the  ANSI  Z88.2-1980 
and  Z88. 2-1992  respiratory  protection 
standards  provide  for  annual  retraining. 
Further,  annual  periodic  training  of 
workers  with  respect  to  the  use  of 
respirators  is  required  in  other  OSHA 
standards  (i.e..  29  CFR  1910.1001. 
Asbestos;  29  CFR  1910.1017.  Vinyl 
chloride;  29  CFR  1910.1018.  Arsenic;  29 
CFR  1910.1025,  Lead;  29  CFR 
1910.1029,  Coke  oven  emissions;  29 
CFR  1910.1043.  Cotton  dust;  29  CFR 
1910.1044,  Dibromochloropropane 
(DBCP);  29  CFR  1910.1045, 
Acrylonitrile;  29  CFR  1910.1047, 
Ethylene  oxide;  and  29  CFR  1910.1048, 
Formaldehyde).  In  addition,  OSHA's 


1262  Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


compliance  experience  has 
demonstrated  that  inadequate  respirator 
training  is  a  common  problem  (Ex.  33- 
5).  and  is  often  associated  with 
respirator  program  deficiencies  that 
could  lead  to  employee  exposures  to 
workplace  contaminants.  Adherence  to 
annual  training  will  minimize  respirator 
misuse.  Thus,  the  Agency's  experience 
under  other  rulemakings,  as  well  as  its 
compliance  experience  with  the 
previous  respiratory  protection 
standard,  serve,  in  part,  as  the  basis  for 
concluding  that  annual  training  for 
respirator  users  under  this  final 
standard  is  reasonable  and  appropriate. 

As  noted  above,  a  number  of 
commenters  argued  that  training  should 
be  required  only  to  inform  employees 
about  changes  in  the  respirator  program. 
This  view  suggests  that  regular,  periodic 
training  in  the  use  of  respirators  is  not 
necessary  to  ensure  the  success  of  a 
respirator  program.  However,  as 
discussed  above,  evidence  provided  by 
management,  labor,  and  other 
participants  in  this  and  other 
rulemddng  records  demonstrates  the 
importance  of  reinforcing  an  employee's 
knowledge  with  respect  to  the  use  of 
respirators  on  a  regular  basis  to  ensure 
the  successful  use  of  respirators. 
Accordingly,  the  final  standard  in 
paragraph  (k)(5)  includes  the 
requirement  for  annual  training  for 
respirator  users.  This  provision  ensures 
the  successful  implementation  of  the 
respiratory  protection  program  by 
keeping  employees  thoroughly  and 
accurately  informed  on  a  regular  basis 
regarding  the  current  status  of  the 
program. 

Several  commenters  recommended 
that  training  be  provided  more 
frequently  than  annually  to  users  of 
SCBAs  and  to  employees  who  are 
required  to  use  respirators  during 
emergency  situations  (Exs.  54-210,  54- 
290.  54-363.  54-410,  54-424).  OSHA 
agrees  that  retraining  more  frequently 
than  annually  may  be  appropriate  for 
some  users  of  SCBAs  and  emergency 
responders.  This  concern  is  addressed 
in  final  paragraph  (k)(5),  which 
contemplates  such  additional  training  in 
circimistances  in  which  the  employer 
has  reason  to  believe  that  a  previously 
trained  employee  does  not  have  the 
understanding  and  skill  required  to  use 
the  respirator  properly  on  a  continuing 
basis.  Although  this  provision  is 
performance  oriented,  it  requires  that 
more  frequent  (than  annual)  periodic 
training  be  provided  if  necessary  (e.g., 
because  of  the  complexity  of  the 
respirator  or  exposure  conditions).  If 
respirator  users  must  be  trained  more 
fifequently  than  annually  to  retain  the 
knowledge  necessary  to  ensure  proper 


use  of  the  respirator,  then  the  employer 
must  provide  the  additional  training. 

Final  paragraphs  (k)(5)(i)-{iii)  require 
additional  training  when  dianges  in  the 
workplace  (process  change,  increase  in 
exposure,  new  hazards)  or  in  the  type  of 
respirator  used  by  the  employee  render 
previous  training  obsolete,  when  the 
employee  has  not  retained  the  requisite 
understanding  or  skill  to  use  the 
respirator  properly,  or  when  any  other 
situation  arises  in  which  retraining 
appears  necessary.  These  provisions 
recognize  circumstances  that  require 
supplemental  training  in  addition  to  full 
annual  training.  For  example,  retraining 
with  respect  to  the  nature  of  the  hazard 
may  be  necessary  because  of  an  increase 
in  the  workplace  level  of  a  hazardou!^ 
substance.  Retraining  would  also  be 
required  when  an  employee  does  not 
sufficiently  understand  any  program 
element  (Ex.  54-387).  OSHA  believes 
that  the  regulatory  burden  imposed  on 
employers  by  final  paragraph  (k)(5)  will 
be  minimal  because  this  paragraph  only 
requires  element-specific  retraining  on 
an  as-needed  basis  to  supplement 
annual  training. 

■    Final  paragraph  (k)(6)  provides  very 
basic  protection  for  employees  who  use 
respirators  volimtarily.  As  discussed,  in 
connection  with  paragraph  (c)(2),  such 
employees  are  only  covered  by  those 
provisions  of  this  standard  that  are 
necessary  to  ensure  that  respirator  use 
does  not  present  a  health  hazard  to 
these  employees.  Respirator  use  cafl 
create  health  and  safety  problems.  For 
example,  an  employee  who  has  chronic 
obstructive  lung  disease  and  who  is 
given  a  negative'pressure  air-purifying 
respirator  to  wear  may  be  at  risk  of 
hypertension,  overexertion,  and 
dizziness.  Employees  who  voluntarily 
use  some  types  of  respirators  (e.g.,  air- 
purifying  respirators)  are  potentially 
exposed  to  the  hazards  associated  with 
respirator  use.  Consequently,  in 
paragraph  (k)(6),  OSHA  requires 
employers  to  provide  employees  who 
voluntarily  use  some  types  of  respirators 
(e.g.,  air  purifying  respirators)  with  the 
informational  material  in  Appendix  D 
so  that  the  employee  will  be  familiar 
with  basic  respirator  use  procedures. 

Paragraph  (1) — Program  Evaluation 

Paragraph  (1)  requires  employers  to 
perform  evaluations  to  determine 
whether  the  respiratory  protection 
program  is  functioning  effectively. 
Problems  with  protection,  irritation, 
breathing  resistance,  comfort,  and  other 
respirator-related  factors  occasionally 
arise  in  most  respiratory  protection 
programs.  Although  it  is  not  possible  to 
eliminate  all  problems  associated  with 
respirator  use,  the  employer  must 


eliminate  as  many  problems  as  possible 
to  improve  respiratory  protection  and 
encourage  employee  acceptance  and 
safe  use  of  respirators.  Eliminating 
problems  is  accomplished  most 
effectively  when  the  respiratory 
protection  program  is  evaluated 
thoroughly  and  revised  as  necessary. 
Although  the  previous  respiratory 
protection  standard  requires  that  the 
employer  perform  regular  checks  of  the 
effectiveness  of  the  respiratory 
protection  program,  it  provided  little 
guidance  regarding  how  these 
evaluations  are  to  be  done.  The  final 
rule,  like  the  proposal,  describes  the 
required  program  evaluation  with 
greater  specificity  than  OSHA's 
previous  respiratory  protection  standard 
did. 

Final  paragraph  (c)  of  the  respirator 
standard  requires  the  employer  to 
establish  a  written  respiratory 
protection  program,  llie  program  must 
include  procedures  for  evaluating  the 
effectiveness  of  the  respirator  program 
and  must  designate  a  program 
administrator  who  is  to  monitor 
conditions  in  the  workplace  on  a  regular 
basis  to  ensure  that  the  provisions  of  the 
written  respiratory  protection  program 
are  being  properly  implemented.  Final 
paragraph  (1)  specifies  certain  steps  the 
employer  must  take  as  part  of  his/her 
regular  evaluation  of  the  respiratory 
protection  program. 

Paragrapn  (1)  requires  the  employer  to 
consult  employees  who  use  respirators 
to  ascertain  whether  they  perceive  any 
problems  with  the  equipment  and  to 
obtain  their  views  on  program 
effectiveness.  This  assessment  must 
evaluate  such  factors  as  difficulty 
breathing  or  fatigue  during  respirator 
use,  whether  the  respirator  interferes 
with  hearing  and  vision, 
communication,  or  job  performance  or 
restricts  movement,  whether  the 
respirator  causes  discomfort,  and 
whether  the  employee  has  confidence  in 
the  respirator'5  effectiveness.  The 
employer  must  correct  any  problems 
that  are  revealed  by  the  evaluation. 

The  record  supports  the  need  to 
review  and  evaluate  workplace 
respirator  use  to  ensure  the  continuous 
effectiveness  of  the  respirator  program 
(Exs.  54-91,  54-153,  54-181,  54-213. 
54-219, 54-234, 54-244,  54-252,  54- 
263,  54-265,  54-54-286,  54-297,  54- 
330,  54-352,  54-387,  54-424,  54-428, 
54-455,  Tr.  387, 1012, 1714, 1733, 
1998).  Based  on  the  record,  however, 
the  final  program  evaluation  provisions 
were  modified,  as  discussed  below, 
from  those  proposed. 

Final  paragraph  (1)(1)  requires  the 
employer  to  conduct  regular  evaluations 
of  the  workplace  to  ensure  that  the 
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provisions  of  the  written  program  are 
being  properly  implemented  for  all 
employees  reqidred  to  use  respirators, 
and  to  ensure  the  continued 
eflectiveness  of  the  program.  Proposed 
paragraph  (l)(l)  required  the  employer 
to  review  the  written  respiratory 
protection  progiam  at  least  annually  and 


to  conduct 
of  the  workpL 
provisions  of 
properly  impl 


lent  random  inspections 
to  ensiue  that  the 
1^  program  are  being 
lented  for  all 


employees.  The  ireview  of  the  written 
program  was  td  Include  an  assessment 
of  each  written  program  element 
specified  under  [proposed  paragraph 
(cKDofthestaji^ard. 

The  final  standard  under  paragraph  (1) 
has  deleted  thd  proposed  provisions  for 
annual  written  program  review  of  each 
element  and  "frequent  random" 
workplace  evalji  ations  in  favor  of  more 
performance-oijiBnted  reqiiirements. 
Althou^  a  nuinber  of  commenters 
supported  annual  written  program 
review  (Exs.  54-01,  54-153.  54-181,  54- 
213,  54-244,  54-265,  54-361, 54-387, 
54-424,  54-428).  others  asserted  that 
program  revievij  iwas  necessary  but 
should  only  be  pisquired  on  an  as- 
needed,  rather  ^han  annual,  basis  as 
necessitated  by  workplace  or  user 
conditions  or  characteristics  (Exs.  54- 
177,  54-234,  54-263,  54-286,  54-297, 
54-330,  54-352.1 54-402.  Tr.  1733).  The 
Chemical  Maniij^:turers  Association 
(CMA)  (Ex.  54-2|63),  for  example,  stated: 

For  simple  pro^jams  such  as  a  sin^e  air 
purifying  respiratEr  in  use  with  a  single 
contaminaat.  assessments  might  be  necessary 
once  every  3-S  years.  For  programs  with 
nimierous  hazards  ithat  change  repeatedly 
such  as  batch  proctoses,  reviews  may  be 
needed  more  Dequently. 

The  CMA  (ExL  154-263)  and  Mobil 
Corporation  (Exi|  54-234)  support 
adoption  of  the  lANSI  Z88.2  (1992) 
recommendation  that  reads  "The 
program  shall  be  periodically  audited  to 
ensure  that  it  is  implemented  and 
reflects  the  writW  procedures." 
Consimier  Pow^  (Ex.  54-297)  argued 
that  program  re|)ew  and  revision 
should  be  required  "as  necessary  to 
reflect  changes  in  respirator  used, 
training,  fit  test  methods,  and  storage  or 
maintenance  of  the  respirator  in  use  at 
the  facility." 

OSHA  agrees  With  commenters  that  a 
more  performande-oriented  approach 
with  respect  to  wtritten  program  review 
is  appropriate  ii^  iieu  of  an  aimual 
requirement.  ThB  Agency  beUeves  that 
the  final  standaijc^  will  ensure  the 
maintenance  of  ah  up-to-date  written 
respirator  progra<n  without  imposing  an 
arbitrary  review  Schedule.  Final 
paragraph  {c)(l)  states,  in  part,  that  the 
program  shall  be  updated  as  necessary 


to  reflect  changes  in  wwkplace 
conditions  and  respirator  use.  This 
provision  requires  employers  to  review 
the  written  program  and  to  revise,  as 
necessary,  the  written  program  elements 
specified  in  paragraph  (c)(1)  when 
workplace  conditions  affecting  the  use 
of  respirators  change. 

Accordingly,  the  final  standard  does 
not  contain  the  proposed  requirement 
for  an  annual  written  program  review 
but  instead  requires  program  review  and 
revision  as  necessary  based  on 
woricplace  changes.  Evaluation 
frequency  to  ensure  the  continued 
effectiveness  of  the  program  is  to  be 
based  on  program  complexity  and  on 
factors  such  as  die  nature  and  extent  of 
workplace  hazards,  types  of  respirators 
in  use,  variability  of  workplace 
processes  and  operations,  number  of 
respirator  users,  and  worker  experience 
in  the  use  of  respirators.  In  other  words, 
the  employer  must  audit  respirator  use 
in  the  woricplace  with  sufficient 
frequency  to  ensura  that  continuous, 
successful  implementation  of  all  written 
respirator  program  elemmts  prescribed 
under  paragraph  (c)  is  being  achieved. 

As  noted  previously,  the  proposed 
requirement  for  'Sequent  randran" 
workplace  evaluations  his  been  deleted 
in  favor  of  a  requirement  for  evaluations 
conducted  on  an  as-necessary  basis. 
OSHA  agrees  with  commenters' 
assertions  that  the  meaning  of  the  term 
"frequent  random"  was  unclear  (Exs. 
54-181.  54-334).  espedaUy  %vith  respect 
to  conditions  of  infrequent  or  brief 
re^irator  use  (Exs.  54-166,  54-177).  In 
such  instances,  the  commenters 
indicated  that  evaluations  would  have 
to  be  scheduled  based  on  when 
respirators  are  used.  The  Agency 
believes  that  the  final  stanchud's 
evaluation  procedures  incorporate  a 
flexible  and  reasonable  approach  that 
will  meet  the  needs  of  different 
workplaces  while  ensuring  continued, 
effective  implementation  of  the 
respirator  program.  OSHA  emphasizes 
that  the  change  in  language  in  the  final 
standard  is  not  intended  to  deemphasize 
the  importance  of  conducting 
evaluations. 

Final  paragraph  (1)(2)  requires  the 
employer  to  consult  regularly  with 
employees  who  wear  respirators  to 
obtain  their  views  on  the  effectiveness 
of  the  program  and  to  correct  any 
problems  that  are  identified.  This 
assessment  must  determine  if  the 
respirators  are  properly  fitted.  It  must 
also  evaluate  whether  employees  are 
able  to  wear  the  respirators  without 
interfering  with  effective  workplace 
performance,  whether  respirators  are 
correctly  selected  for  the  hazards 
encountered,  whether  respirators  are 


being  worn  when  necessary,  and 
whether  respirators  are  being 
maintained  properly.  Many  commenters 
(Exs.  54-91,  54-153.  54-181.  54-213. 
54-265.  54-361.  54-387.  54-424.  54- 
488)  supported  the  proposed 
requirement  for  the  employer 
periodically  to  consult  with  employees. 

This  requirement  is  essentially 
imchanged  from  the  proposed 
provision.  Some  commenters  (Exs.  54- 
187,  54-278)  argued  that  the  employer's 
obUgations  to  consult  with  employees 
should  be  Umited  to  those  employees 
required  by  OSHA  to  wear  respirators. 
However,  as  explained  in  detail  in  the 
Summary  and  Explanation  for 
paragraphs  (a)  and  (c).  OSHA  beUeves 
that  all  employees  who  are  required  to 
wear  respirators  should  be  covered  by 
the  program,  regardless  of  whether  their 
respirator  use  is  required  by  OSHA  or 
their  emplc^er. 

Thus,  final  paragraph  0)(2)  requires 
the  employer  to  consult  with  employees 
who  wear  respirators  when  auditing  the 
effectiveness  of  the  respirator  program. 
As  discussed  above  in  connection  with 
paragraph  (c),  OSHA  has  consistenUy 
required  employers  who  provide  their 
employees  with  respirators  to  ensure 
that  those  respirators  do  not  pose  a 
health  hazard  (e.g..  do  not  increase  the 
work-ol-breathing  in  a  way  that 
threatens  health,  do  not  impair  vision  or 
hearing).  In  general,  assessments 
conducted  to  comply  with  paragra|A  (1) 
will  involve  a  tectoical  evaluation  of 
wdiether  respirators  are  being  used 
properly.  If  respirators  are  not  being 
used  properly,  the  employer  is  required 
to  correct  any  problems  foimd  during 
the  assessment.  The  areas  to  be 
reevaluated  include  whether  the 
respirator  program  is  providing 
employees  with  properly  fitting 
respirators  and  whether  the  appropriate 
respirators  are  being  selected,  used,  and 
maintained  properly. 

Proposed  paragraph  (l)(2)(i),  which 
would  have  required  the  employer  to 
assess  whether  the  program  was 
"preventing  the  occurrence  of  illness," 
has  been  deleted  from  the  final  rule. 
Commenters  noted  that  the  individual 
performing  the  program  evaluation 
under  this  paragraph  is  not  likely  to  be 
a  health  care  professional  with 
sufficient  expertise  to  identify  illnesses 
caused  by  improper  respirator  use,  other 
than  skin/eye  irritation,  which  can 
readily  be  observed  by  the  program 
administrator,  supervisor,  employer,  or 
employee.  Commenters  argued  that 
medical  determinations  and  evaluations 
are  part  of  the  review  of  an  employee's 
medical  status  required  by  p>aragraph  (e) 
of  this  section  (Exs.  54-187,  54-237). 
OSHA  agrees  and,  accordingly,  has 
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omitted  this  proposed  requirement  from 
final  paragraph  (1](2).  However, 
identification  of  respirator-related 
medical  conditions,  such  as  skin 
irritation,  would  properly  be  part  of  the 
program  evaluation.  Employees 
identified  during  the  evaluation  as 
having  skin  irritation  can  either  be 
referred  to  the  PLHCP  or  be  advised  by 
the  program  administrator  about  the 
need  to  leave  the  respirator  use  area  as 
necessary  to  wash  the  face  and 
facepiece,  as  permitted  by  paragraph  (g). 
It  should  be  noted  that  final  paragraph 
(e)(7)(iii)  requires  medical  evaluation  if 
observations  made  during  the  program 
evaluation  indicate  that  such  evaluation 
is  necessary. 

Paragraph  (m) — Recordkeeping 

The  final  standard  requires  the 
employer  to  establish  and  retain  written 
information  regarding  medical 
evaluations,  fit  testing,  and  the 
respirator  program.  The  final  provisions 
addressing  these  records  difi'er  in  some 
respects  from  the  proposed 
requirements.  In  the  proposed  rule, 
paragraph  (c)  contained  recordkeeping 
provisions  for  the  written  respiratory 
program,  paragraph  (m)  required 
retention  of  medical  evaluation  records, 
and  fit  testing  records  were  required  to 
be  maintained  under  Appendix  A.  In 
the  final  rule,  however,  all 
recordkeeping  requirements  have  been 
consolidated  in  paragraph  (m),  in 
response  to  those  commenters  who 
suggested  that  placing  all  recordkeeping 
provisions  in  one  paragraph  will 
improve  understanding  of  the  rule's 
recordkeeping  obligations  (Exs.  54-267, 
54-286). 

Paragraph  (m)(l)  of  the  final  standard 
requires  the  employer  to  retain  a 
medical  evaluation  record  for  each 
employee  subject  to  medical  evaluation 
under  final  paragraph  (e).  Such  records 
are  to  be  kept  and  made  available  as 
required  by  29  CFR  1910.1020,  OSHA's 
Access  to  Employee  Exposure  and 
Medical  Records  rule.  The  record  is  to 
include  the  result  of  the  medical 
questionnaire  and,  if  applicable,  a  copy 
of  the  PLHCP's  written  opinion  and 
recommendations,  including  the  results 
of  relevant  medical  examinations  and 
tests.  It  is  standard  medical  practice  to 
make  and  retain  written  records  of 
medical  examinations  and  evaluations. 
Retention  of  such  records  will  enable 
PLHCPs  in  subsequent  evaluations  to 
determine  whether  the  employee's 
health  has  deteriorated,  and  will  enable 
employees  to  obtain  copies  for  their 
personal  physician  or  other  Ucensed 
health  care  professional  to  review  as 
necessary. 


Although  the  format  of  final 
paragraph  (m)(l)  has  been  simplified 
irom  that  of  the  proposed  rule,  the 
substance  of  the  medical  evaluation 
records  to  be  retained  is  similar.  Several 
proposed  paragraphs  referred 
specifically  to  provisions  in  29  CFR 
1910.1020  that  address  the 
maintenance,  availabiUty,  and  transfer 
of  the  medical  evaluation  records.  As 
recommended  by  several  commenters, 
however,  only  one  reference  to  29  CFR 
1910.1020  is  needed  for  this  purpose, 
and  the  final  respiratory  protection  rule 
has  been  revised  accordingly  (Exs.  54- 
220,  54-350.  54-362,  54-455,  Tr.  1054).. 

Final  paragraph  (m)(2)  addresses  the 
retention  of  respirator  fit-testing  records. 
The  provisions  of  this  paragraph  remain 
basically  unchanged  fix)m  the 
requirements  of  Appendix  A,  section  II. 
12  of  the  proposal.  The  records 
specified  in  final  paragraphs 
(m)(2)(i}(A) — (E)  consist  of  the  name  or 
identification  of  the  person  tested;  the 
type  of  fit  test  performed  (QLFT, 
QNFT— irritant  smoke,  saccharin,  etc.); 
the  make,  model,  and  size  of  the 
respirator  fitted;  the  date  of  the  fit  test; 
pass/fail  results  if  a  QLFT  is  used;  or  the 
fit  factor  and  strip  chart  recording  or 
other  record  of  the  test  results  if 
quantitative  fit  testing  was  performed. 
Under  final  paragraph  (ra)(2)(ii),  the 
fit  test  record  must  be  maintained  until 
the  next  fit  test  is  administered.  If  the 
employee's  use  of  a  respirator  is 
discontinued  (e.g.,  because  of  a  change 
of  duties  or  successful  implementation 
of  engineering  controls),  fit  test  records 
need  not  be  retained  for  the  employee. 
Fit  test  records  must  be  maintained  to 
determine  whether  annual  fit  testing  has 
been  done,  and  whether  the  employee 
who  was  tested  passed  the  QLFT  or 
passed  the  QNFT  with  a  fit  factor  that 
was  appropriate  for  the  type  of 
respirator  being  used.  OSHA  agrees  with 
commenters  (Exs.  36-6,  36-17,  36-34, 
36-46,  54-165,  54-210)  who  stated  that 
fit  testing  records  must  be  maintained  to 
ensure  that  all  respirator  users  have 
received  a  fit  test,  the  respirator  selected 
by  fit  testing  is  being  used,  and  retesting 
is  being  performed  annually. 

Some  commenters  argued  that  the 
employer  should  only  be  required  to 
certify  that  fit  testing  has  been 
completed,  and  that  retaining  the  other 
proposed  information  would  provide 
little  additional  benefit  (Exs.  54-222, 
54-310).  OSHA  disagrees  with  this 
position.  The  Agency  believes  it  is 
essential  that  fit  test  records  identify  the 
respirator  and  employee  being  fit  tested. 
As  noted  in  the  preceding  paragraph, 
other  commenters  stated  that  the 
information  in  this  record  would  be  the 
only  means  of  determining  whether  the 


appropriate  respirator  was  being  used 
by  the  employee.  OStL\  believes  that 
the  efiiectiveness  of  the  respiratory 
protection  program  will  be  substantially 
improved  if  these  records  are  kept. 
Similar  recordkeeping  requirements  are 
found  in  many  OSHA  standards:  29  CFR 

1910.1027,  Cadmium;  29  CFR 

1910.1028,  Benzene;  29  CFR  1910.1048, 
Formaldehyde:  29  CFR  1910.1050. 
Methylenedianiline. 

Final  paragraph  (m)(3)  specifically 
requires  employers  to  maintain  a 
written  copy  of  the  current  respiratory 
protection  program  prescribed  by  final 
paragraph  (c).  As  discussed  imder 
paragraph  (c),  a  written  program  is 
necessary  to  assure  the  appropriate  use 
of  respirators  and  the  on-going 
effectiveness  of  the  program. 

Final  paragraph  (ra)(4)  provides  that 
written  materials  required  to  be 
maintained  under  final  paragraph  (m) 
must  be  made  available,  upon  request, 
to  employees  and  to  the  Assistant 
Secretary  for  examination  and  copying. 
This  final  paragraph  replaces,  but  is 
consistent  with,  the  record  availability 
requirement  of  proposed  paragraph 
(m)(2).  Employee  access  to  these  records 
is  necessary  to  ensure  that  employees 
can  assess  and  verify  information 
describing  their  exposure  to  respiratory 
hazards  in  the  workplace  and  the 
effectiveness  of  the  respirator  program 
in  protecting  them  from  those  hazards. 
Access  to  these  records  by  the  Assistant 
Secretary  or  his  or  her  designees  is 
necessary  to  allow  OSHA  to  monitor 
compliance  with  the  standard  and  its 
effectiveness. 

The  access  provisions  in  final 
paragraph  (m)(4)  are  consistent  wiUi 
provisions  found  in  other  OSHA 
standards:  29  CFR  1910.1001,  Asbestos; 
29  CFR  1910.1027,  Cadmium;  29  CFR 
1910.1028,  Benzene;  29  CFR  1910.1047. 
Ethylene  Oxide;  29  CFR  1910.1048. 
Formaldehyde;  and  20  CFR  1910.1050, 
Methylenedianiline. 

Paragraph  (n) — ^Dates  " 

The  final  Respiratory  Protection 
standard  will  become  effective  on  April 
8, 1998.  For  most  requirements  of  the 
standard,  however,  compliance  need  not 
be  achieved  until  the  start-up  dates 
specified  in  paragraph  (n)  of  the  final 
rule.  Unless  a  different  start-up  date  is 
specified  for  a  particular  requirement, 
compliance  must  be  achieved  by  the 
effective  date. 

The  proposal  would  have  required 
compliance  with  all  provisions  of  the 
standard  90  days  after  publication  of  the 
final  standard  in  the  Federal  Register. 
The  Air  Conditioning  Contractors  of 
America  (Ex.  54-248)  stated  that  a  90- 
day  compliance  period  should  be 
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sufficient  if  65HA  plans  to  disseminate 
information  to  employers  in  a  "user- 
friendly"  forntat,  but  that  additional 
time  would  b^  required  if  industry 
organizations  had  to  analyze  and 
distribute  inmrmation  on  the  final 
standard  by  themselves.  Several 
commenters  ^ommended  a  &-12 
month  effect^e  date  for  implementing 
the  final  stanjdard  (Exs.  54-248.  54-271, 
54-283.  54-293.  54-309).  The  U.S. 
Enrichment  Corporation  (Ex  54-283) 
wanted  the  standard  phased  in  over  a 
12-month  period  to  allow  addition^ 
time  for  the  ekiiployer  to  obtain 
respiratory  pj^ection  equipment  from 
manufactiueiM  and  to  perform  fit  testing. 
The  American'  Subcontractors 
Association  (Ex.  54-293)  stated  that 
small  contractbrs  rely  on  their 
organization  and  others  for  education 
and  training  Mgarding  new  standards, 
and  that  a  904<|ay  period  is  too  short  a 
period  for  tratisition  to  a  new  program. 
They  specificjolly  mentioned  training, 
updating  wri^ttsn  programs,  changing 
written  standa^rd  operating  procedures 
(SOPs).  and  njiedical  examinations  as 
provisions  in  the  standard  that  may  be 
difficult  to  coniply  with  in  a  short  time 
period.  The  Associated  Building 
Contractors  (Elc.  54-309)  also  wanted 
the  final  standard  to  be  phased  in  over 
12  months  to  jallow  for  revising  written 
SOPs  and  programs,  training,  and 
medical  evaluation  of  respirator  users. 
Exxon  (Ex.  54-266)  and  the  American 
Petroleum  Institute  (Ex.  54-330)  stated 
that  employets  could  not  fit  test  every 
employee  within  the  specified  90-day 
effective  datel^nd  recommended  that 
employees  be;  fit  tested  within  one  year 
of  the  effective)  date  of  the  standard. 

Based  on  miainy  of  these  comments, 
OSHA  concluides  that  additional  time  is 
required  for  etaployers  to  comply  with 
certain  provisions  of  the  final  standard.  * 
The  Agency  has  therefore  included 
extended  star^-jup  dates  for  some  of  the 
program  elem^ts.  OSHA  does  intend, 
iminate  information  on 
a  "user  friendly" 


however,  to 
this  standard 
format. 

Within  150 
ofthestandar 
determine  whi 
required  und 


lays  of  the  elective  date 
' ,  employers  must 
her  respirator  use  is 
i  paragraph  (a).  This 
period  will  a^ord  employers  sufficient 
time  to  become  familiar  with  the  final 
standard  and  to  evaluate  whether 
respirator  use  |i^  required  in  their 
workplaces. 

Employers  itiust  comply  with  all  the 
remaining  requirements  of  the  respirator 
standard  no  later  than  180  days  after  the 
effective  date  ^t  the  standard.  OSHA 
concludes  tha  |with  the  start-up  dates 
provided,  all  ( i  nployers  will  have 
adequate  time  lo  comply.  Paragraph 


(n)(3)  states  that  if  there  is  an 
administrative  or  judicial  delay  of  the 
standard,  the  respiratory  protection 
provisions  of  the  previous  standards 
(i.e.,  29  CFR  1910.134  and  29  CFR 
1926.103)  will  remain  in  effect  and  will 
be  enforced  until  the  issues  have  been 
resolved.  Many  employers  already  have 
an  established  respiratory  protection 
program  that  includes  specific  program 
elements  (e.g..  fit  testing,  annual 
training,  medical  evaluations  of 
respirator  users,  and  program 
evaluation)  that  comply  with  the 
requirements  of  the  Agency's  prior 
respirator  standards.  Program  elements 
that  were  implemented  to  meet  the  prior 
respirator  standards'  requirements  may 
abo  meet  the  requirements  of  this  final 
respiratory  protection  standard. 
Paragraph  (n)(4)  states  that  if,  in  the  12 
month  period  preceding  the  effective 
date  of  the  revised  standard,  the 
employer  has  conducted  annual 
respirator  training,  fit  testing,  respirator 
program  evaluation,  or  medical 
evaluations,  the  employer  may  use  the 
results  of  these  activities  to  comply  with 
the  corresponding  provisions  of  this 
section,  provided  that  these  activities 
were  conducted  in  a  manner  that  meets 
the  requirements  of  the  revised 
standard.  For  example,  if  the  employer 
has  an  existing  fit  testing  program  in 
place  on  the  efiiective  date  of  the  final 
standard,  the  employer  may  continue 
that  fit  testing  program  if  it  meets  the  fit 
testing  requirements  of  the  final 
standard.  In  such  cases,  employees 
would  be  retested  within  one  year  of 
their  last  fit  test  date.  Employers, 
therefore,  can  incorporate  annual  fit 
testing,  training,  and  program 
evaluation  into  their  existing  respiratory 
protection  programs  if  the  appropriate 
program  elements  comply  with  the 
provisions  of  the  final  standard.  This 
approach  should  help  reduce  the  impact 
of  the  final  rule  on  employers  with 
effective  existing  respirator  programs. 

Paragraph  (o) — ^Appendices 

The  final  paragraph  of  the  standard 
identifies  four  appendices  that 
supplement  the  requirements  specified 
in  the  regulatory  text.  Appendices  A  (Fit 
Testing  Procedures),  B-1  (User  Seal 
Check  Procedures),  B-2  (Cleaning 
Procedures),  and  C  (Medical 
Questionnaire)  are  mandatory,  and 
contain  requirements  for  performing  fit 
testing,  user  seal  checks,  cleaning,  and 
medical  evaluations  that  supplement 
the  regulatory  requirements  in 
paragraphs  (e),  (f).  (g).  and  (h)  of  the 
final  standard. 

Appendix  D  (Information  for 
Employees  Using  Respirators  When  Not 


Required  Under  The  Standard)  is 
nonmandatory. 

The  four  appendices  are  discussed  in 
detail  under  the  Summary  and 
Explanation  sections  of  the 
corresponding  paragraphs  of  the  final 
standard:  Appendix  A  in  paragraph  (0. 
"Fit  Testing";  Appendix  B-1  in 
paragraph  (g),  "Use  of  respirators"; 
Appendix  B-2  in  paragraph  (h), 
"Maintenance  and  care  of  respirators"; 
Appendix  C  in  paragraph  (e),  "Medical 
evaluation";  Appendix  D  in  paragraph 
(c),  "Written  program"  and  paragraph 
(a),  "Permissible  practice." 

Paragraph  (p)— Revisions  to  Specific 
OSHA  Standards 

A  number  of  OSHA  standards 
regulating  exposure  to  toxic  substance 
and  harmful  physical  agents  incorporate 
certain  provisions  of  29  CFR  1910.134. 
OSHA  proposed  to  revise  these 
provisions  to  simplify  compliance  for 
employers  by  consolidating  many  of  the 
Agency's  respirator  requirements, 
removing  inconsistencies,  and  deleting 
duplicative  requirements.  The  purpose 
of  revising  the  respirator-related 
provisions  of  OSHA's  existing  standards 
was  to  conform  these  standards,  to  the 
extent  possible,  to  each  other  and  to 
revised  29  CFR  1910.134  in  general. 
These  standards  will  be  improved  by 
this  process,  because  they  will  now  refer 
to  the  revised  respiratory  protection 
standard,  which  is  based  on  current 
respirator  use  and  technology.  For 
example,  revising  the  respirator- 
approval  references  in  these  standards 
from  MSHA/NIOSH,  Bureau  of  Mines, 
and  ANSI  Z88.2-1969  to  the  recently 
pubUshed  NIOSH  regulation  at  42  CFR 
Part  84  updates  these  respiratory 
protection  provisions.  The  Agency 
concludes,  therefore,  that  updating 
these  standards  is  consistent  with  the 
proposed  goal  of  bringing  uniformity  to 
OSHA's  respiratory  protection 
requirements.  OSHA  beUeves  that 
regulatory  consistency  will  improve 
compUance  with  the  respiratory 
protection  provisions,  reduce  the 
compliance  burden  on  the  regulated 
community, -and,  consequently,  enhance 
the  protection  provided  to  employees 
who  use  respirators.  OSHA's  review  of 
the  rulemaking  record  shows  that  no 
commenters  objected  to  updating  the 
provisions  of  these  standards  to  conform 
with  the  requirements  of  revised  29  CFR 
1910.134. 

The  Agency  also  notes  that  revised  29 
CFR  1910.134  is  intended  to  serve  as  a 
"building  block"  standard  with  respject 
to  future  standards  that  may  contain 
respiratory  protection  requirements.  To 
the  extent  possible,  therefore,  future 
standards  that  regulate  respirator  use  in 
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controlling  employee  exposure  to  toxic 
substances  and  harmful  physical  agents 
will  refer  to  provisions  of  the  final 
respiratory  protection  standard  at  29 
CFR  1910.134  instead  of  containing 
their  own  respirator  requirements. 
(However,  these  standards  will  continue 
to  have  any  respirator  requirements, 
e.g.,  canister/cartridge  change 
schedules,  that  are  specific  to  the 
substance  or  agent  being  regulated.) 

In  developing  the  final  revision, 
OSHA  also  revised  the  wording  and/or 
location  of  some  paragraphs  to  improve 
the  comprehensibility  and  imiformity  of 
the  requirements;  however,  the 
substantive  requirements  of  the 
standards  addressing  respirators  have 
not  been  revised.  Additionally,  the 
tables  in  the  substance-specific 
standards  specifying  parameters  for 
respirator  selection  have  not  been 
republished  because  these  tables  will 
remain  unchanged  and,  thus,  will 
continue  to  be  part  of  the  substance- 
specific  standards  until  resolution  of  the 
reserved  portions  of  this  Bnal  standard. 

OSHA  found  that  the  existing 
substance-specific  standards  were 
especially  in  need  of  revision.  Except 
for  a  limited  number  of  respirator 
provisions  unique  to  each  substance- 
specific  standard,  the  remaining 
regulatory  text  on  respirators  now  reads 
virtually  the  same  for  each  of  these 
standards.  For  example,  all  provisions 
addressing  respirator  use,  selection,  and 
fit  testing  were  deleted  from  the 
substance-specific  standards,  making 
these  standards  consistent  with  the  final 
respiratory  protection  standard  with 
res(>ect  to  these  requirements.  The 
Agency  believes  that  revisions  to  29 
CFR  1910.134  are  sufficiently 
comprehensive  to  allow  deletion  of 
those  provisions  in  the  substance- 
specific  standards  that  duplicated 
provisions  of  revised  29  CFR  1910.134. 
A  provision  was  retained  only  when  it 
addressed  conditions  (for  example, 
medical  evaluation)  that  were  unique 
and/or  integral  to  the  substance-specific 
standard.  The  Agency  concludes, 
therefore,  that  deletion  of  duplicative 
provisions  from  the  substance-specific 
standards  will  reduce  confusion  among 
members  of  the  regulated  community 
and  decrease  the  burden  of  compliance. 
It  will  thereby  enhance  compliance  with 
the  respiratory  protection  requirements 
and,  consequently,  improve  Uie 
protection  afi^orded  to  employees  who 
use  respirators  to  control  exposure  to 
the  toxic  substances  and  harmful 
physical  agents  regulated  by  these 
standards.  The  proposed  revisions  to  the 
substance-specific  standards  were 
widely  supported  by  rulemaking 
participants  (Exs.  54-187,  54-208.  54- 


219. 54-220.  54-233.  54-234,  54-261, 
54-263,  54-266.  54-267.  54-273,  54- 
283,  54-289.  54-327.  54-333.  54-363.- 
54-424.) 

In  general,  for  the  substance-specific 
standards,  the  incorporated  provisions 
of  revised  29  CFR  1910.134  cover  the 
following  requirements:  definitions 
(paragraph  (b));  respiratory  protection 
program  (paragraph  (c));  selection  of 
respirators  (paragraph  (d));  fit  testing 
(paragraph  (f));  use  of  respirators 
(paragraph  (g));  maintenance  and  care  of 
respirators  (paragraph  (h));  breathing  air 
quality  and  use  (paragraph  (i)); 
identification  of  filters,  cartridges,  and 
canisters  (paragraph  (j));  training  and 
information  (paragraph  (k)];  program 
evaluation  (paragraph  (1));  and 
recordkeeping  (paragraph  (m)).  Each  of 
these  requirements  was  addressed  by 
paragraphs  (b),  (c),  (d),  (e).  and  (f)  of  the 
prior  respiratory  protection  standard. 

OSHA  did  not  propose  to  conform  the 
respirator  provisions  of  its  Cadmium. 
Benzene,  Formaldehyde,  1,3-Butadiene, 
and  Methylene  chloride  standards  with 
the  corresponding  requirements  of 
revised  29  CFR  1910.134.  Rulemaking 
participants  recommended  that  the 
respirator  provisions  of  the  existing 
Cadmium,  Benzene,  and  Formaldehyde 
standards  be  revised  to  conform  with 
those  provisions  of  29  CFR  1910.134  to 
improve  regulatory  consistency  and 
uniformity  (Exs.  54-194.  54-195,  54- 
208.  54-218,  54-275,  54-294,  54-337, 
54-350,  54-387,  54-434).  In  view  of 
these  comments,  the  Agency  assumes 
that  a  consensus  exists  among  the 
regulated  community  to  bring  these 
standards  (as  well  as  the  1,3-Butadiene 
and  Methylene  chloride  standards, 
which  were  issued  after  the  close  of  the 
comment  period  for  the  respirator 
rulemaking)  into  conformity  with  the 
revised  respiratory  protection  standard. 
Accordingly,  these  standards  have  been 
revised  in  the  same  manner  as  the  other 
substance-specific  standards  for  which 
OSHA  proposed  revisions. 

In  revising  the  fit-testing  provisions 
(paragraph  (f))  of  the  substance-specific 
standards,  the  fiwjuency  of  respirator  fit 
testing  was  revised  from  semiannually 
to  annually  for  the  Asbestos  (29  CFR 
1910.1001  and  1926.1101),  Arsenic  (29 
CFR  1910.1018),  Lead  (29  CFR 
1910.1025  and  1926.62)  and 
Acrylonitrile  (29  CFR  1910.1045) 
standards.  The  Agency  believes  that  this 
revision  will  not  diminish  the 
effectiveness  of  respiratory  protection 
provided  by  these  standards.  OSHA's 
experience  in  recent  rulemakings 
(Cadmium,  1992;  Methylenedianiline, 
1992;  Formaldehyde.  1992;  Methylene 
chloride,  1997)  has  led  the  Agency  to 
conclude  that  annual  respirator  fit 


testing,  which  is  provided  for  in  the 
recent  standards,  protects  employees 
appropriately,  and  that  semi-annual  fit 
testing  is  not  necessary  for  employee 
protection.  The  basis  for  adopting  a 
semiannual  fit-testing  requirement  is 
not  discussed  in  the  preambles  to  any  of 
the  standards  that  contain  that 
requirement.  For  example,  there  is  no 
discussion  in  the  preambles  of  those 
standards  that  semiannual  fit  testing 
was  adopted  because  of  the  toxic 
properties  of  the  regulated  substances  or 
the  particular  characteristics  of  the 
respirators  to  be  used. 

Recent  rulemakings,  including 
proposed  revisions  to  the  respiratory 
protection  standard,  have  provided  the 
Agency  with  much  more  scientific  and 
experiential  information  on  fit  testing 
than  was  available  when  the  affected 
standards  were  adopted.  A  number  of 
commenters  in  the  current  rulemaking 
asserted  that  provisions  for  semiannual 
fit  testing  in  the  existing  Asbestos, 
Arsenic,  Lead,  and  Acrylonitrile 
standards  should  be  revised  to  conform 
to  the  annual  fit  testing  requirements  of 
the  recently-adopted  standards  (Exs.  54- 
5.  54-179,  54-186,  54-208,  54-218,  54- 
219.  54-222, 54-242,  54-289,  54-326, 
54-330,  54-348, 54-410, 54-424, 54- 
439.  54-443.)  The  Agency,  therefore, 
concludes  that  it  is  reasonable  and 
appropriate,  for  the  purpose  of 
regulatory  consistency  and  uniformity, 
to  require  only  annual  respirator  fit 
testing  in  its  substance-specific 
standards. 

While  the  proposal  did  not 
incorporate  revised  paragraph  (m) 
(recordkeeping)  into  the  existing 
substance-specific  standards,  OSHA 
incorporated  this  paragraph  in  the  final 
rulemaking  in  the  belief  that  such 
action:  (1)  Will  make  recordkeeping 
requirements  consistent  and  uniform  for 
employers  who  use  respirators  to 
control  employee  exposures  to  the 
airborne  contaminants  regulated  by  the 
substance-specific  standards;  (2)  will 
reduce  the  regulatory  burden  on  ^ 

employers  because  they  are  currently 
required  under  29  CFR  1910.1020  to 
maintain  exposure  and  medical  records; 
and,  (3)  it  is  a  prevailing  business  and 
industrial-hygiene  practice  to  retain  fit- 
testing  records  to  demonstrate  that 
protection  was  provided  to  exposed 
employees. 

For  me  13  carcinogens  addressed  by 
existing  29  CFR  1910.1003  (the  "13 
Carcinogens  standard"),  the  provision 
requiring  employers  to  ensure  that 
employees  use  respirators  "in 
accordance  with  29  CFR  1910.134"  was 
amended  to  require  compliance  with 
paragraphs  (b),  (c),  (d)  (except  (d)(1) 
(iii),  (iv),  and  (d)(3)),  and  (eHm)-t>f  the 
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final  standard.  While  the  proposal  did 
not  incorporate  revised  paragraph  (e) 
(medical  evaliibtion)  into  the  13 
Carcinogens  standard,  OSHA  did  so  in 
the  final  rulerp^dng  because  such 
incorporation  is  consistent  with  the 
requirements  of  existing  29  CFR 
1910.134,  conjforms  to  accepted  industry 
practice,  and  miproves  comprehension 
of,  and  compli^ce  with,  the  respiratory 
protection  reqiuirements  of  the.  13 
Carcinogens  standard. 

Unlike  29  O^R  1910.1003,  each  of  the 
existing  substance-specific  OSHA 
standards  includes  unique  medical- 
evaluation  requirements  for  employees 
who  use  respirators.  OSHA  believes  that 
the  medical-evaluation  requirements  for 
respirator  use  ie|stablished  under  its 
existing  substdnce-specific  standards 
provide  a  high  degree  of  medical 
protection  to  employees  who  are 
required  to  use  respirators  to  control 
their  exposure^  to  the  airborne 
substances  regelated  by  the  substance- 
specific  stand^lds.  In  addition,  the 
medical-evaluation  requirements  for 
respirator  use  in  the  substance-specific 
standards  are  b^  of  a  comprehensive, 
integrated  medical-siuveillance  program 
designed  to  evaluate  employees  for 
conditions  and  Hsks  associated  with 
exposure  to  the  regulated  substances; 
consequently,  OSHA  believes  that  any 
revision  to  the  frequency  or  content  of 
medical  evaluations  for  respirator  use 
would  unnecessarily  disrupt  ongoing 
medical-surveuance  programs  and, 
therefore,  jeop^ize  the  health  of 
employees  wh6  must  use  respirators  to 
prevent  exposure  to  hazardous 
workplace  substances. 

Paragraph  (dp(l)(iii)  of  the  revised 
respiratory  projt^tion  standard,  which 
requires  employers  to  estimate  exposure 
levels  in  selecting  appropriate 
respirators,  ha^  not  been  incorporated 
into  OSHA's  substance-specific 
standards  in  the  final  rulemaking.  The 
existing  substance-specific  standards, 
except  the  13  Carcinogens  standard, 
already  include  lexposure  assessment 
provisions  that  ire  more  specific  than 
the  general  exposure-assessment 
requirement  in  the  final  respiratory 
protection  standard.  With  respect  to  the 
13  CarcinogensI  Standard,  no  PELs  or 
other  exposure  criteria  are  specified  in 
that  standard  that  would  be  relevant  to 
respirator  selection.  In  the  13 
Carcinogens  standard,  exposure 
estimates  for  the  substances  regulated 
by  the  standard  are  not  necessary  for 
respirator  selection  because  appropriate 
respirators  hav^jbeen  identified  for 
specific  work  activities  that  occur 
during  employee  exposure  to  each  of  the 
13  carcinogenic  substances. 


OSHA  excepted  substance-specific 
standards  that  already  contain 
requirements  for  cartridge-  and  canister- 
change  schedules  (Vinyl  chloride. 
Benzene.  Acrylonitrile,  Fonnaldehyde, 
and  1,3-Butadiene)  &x>m  paragraphs 
(d)(3)(iii)(B)  (7)  and  (2)  of  the  revised 
respiratory  protection  standard,  which 
also  addresses  change  schedules,  to 
preclude  regulatory  conflict.  The 
Agency  finds  that  information  obtained 
during  the  rulemakings  for  these 
substance-specific  standards  resulted  in 
the  development  of  change  schedules 
that  were  especially  tailored  to  the 
chemistry  of  the  specific  substance, 
documented  the  exposure  conditions 
requiring  these  schedules,  and 
determined  the  types  of  respirators 
required  for  emplayee  protection. 
Consequently,  the  Agency  concludes 
that  the  change  schedules  adopted 
during  these  rulemakings  must  not  be 
replaced  by  the  generic  change-schedule 
requirements  of  revised  29  CFR 
1910.134. 

As  proposed,  the  Agency  also 
removed  a  number  of  appendices  from 
the  substance-specific  standards  that 
addressed  fit-testing  requirements, 
replacing  them  with  references  to 
Appendix  A  of  revised  29  CFR'    ' 
1910.134.  hi  this  regard,  the  Agency 
proposed  to  update  Section  IV  of 
Appendix  B  of  29  CFR  1910.1025  (the 
Lead  standard)  by  citing  Appendix  A  of 
29  CFR  1910.134  as  the  reference  for  fit- 
testing  procediues;  the  proposed 
revision  has  been  made  in  the  final 
rulemaking.  While  not  proposed,  the 
Agency  revised  the  same  informatioii  in 
Appendix  B  of  29  CFR  1926.62  (the 
Lead  standard  for  Construction), 
removed  the  sixth  paragraph  fiom 
Section  IV  of  Appendix  B  of  29  CFR 
1910.1025  and  1926.62  as  being 
outdated,  and  revised  references  for 
respirator  approval  in  Section  IV  of 
Appendix  B  of  29  CFR  1910.1025, 
Section  IV  of  Appendix  A  to  29  CFR 
1910.1045  (the  Acrylonitrile  standard). 
Section  IV  of  Appendix  A  to  29  CFR 
1910.1047  (the  Ethylene  Oxide 
standard),  Section  III  of  Appendix  A  to 
29  CFR  1910.1050  (the  4,  4'- 
Methylenedianiline  standard),  and 
Section  IV  of  Appendix  B  to  29  CFR 
1926.62,  Lead  in  Construction.  The 
Agency  believes  that  these  revisions 
will  conform  the  affected  standards  with 
the  provisions  of  the  revised  respiratory 
protection  standard;  the  resulting 
consistency  will,  therefore,  reduce 
confusion  and  ease  compfiance. 

The  following  provisions,  addressing 
fit-testing,  respirator  selection,  and 
respirator  use,  have  been  deleted  fit)m 
OSHA's  substance-specific  standards 


because  they  duplicate  requirements 
specified  in  revised  29  CFR  1910.134: 

(1)  Fit  Testing 

This  requirement  is  specified  in 
paragraph  (f)  of  the  revised  respiratory 
protection  standard,  allowing  for  the 
removal  of  the  following  paragraphs: 

(a)  29  CFR  1910.1001  Asbestos. 
(g)(4)  and  Appendix  C 

(b)  29  CFR  1910.1018  Inorganic  arsenic. 
(h)(3)  (i),  (ii),  and  (iii) 

(c)  29  CFR  1910.1025  Lead. 

(f)(3)  (i)  and  (ii),  and  Appendix  D: 
Section  IV  of  Appendix  B  revised  in 
part 

(d)  29  CFR  1910.1027  Cadmium. 
(g)(4)  and  Appendix  C 

(e)  29  CFR  1910.1028  Benzene. 
(g)(5)  and  Appendix  E 

(f)  29  CFR  1910.1045  Acrylonitrile. 
(h)(3)(iii) 

(g)  1910.1048  Formaldehyde. 
(g)(3)(ii)  and  Appendix  E 

(h)  29  CFR  1910.1050 
Methy  lenediani  line. 
(h)(5)  and  Appendix  E 
(i)  29  CFR  1910.1051 1,3-Butadiene. 

(h)(5)  and  Appendix  E 
(j)  29  CFR  1910.1052  Methylene 
chloride. 
(gK7) 
(k)  29  CFR  1926.60  Methylenedianiline. 
(i)(5j  and  Appendix  E 

(1)  29  CFR  1926.62  Lead. 

(f)(3)  (i)  and  (ii),  and  Appendix  D; 
Section  IV  of  Appendix  B  revised  in 
part 
(m)  29  CFR  1926.1101  Asbestos. 

(h)(4)  and  Appendix  C 
(n)  29  CFR  1926.1127  Cadmium. 
(g)(4)  and  Appendix  C 

(2)  Respirator-Appmval  Requirements 
that  Reference  MSHA  or  NIOSH  30  CFR 
Part  11 

The  requirement  to  select  respirators 
approved  by  NIOSH  in  42  CFR  part  84 
is  specified  in  paragraph  (d)(l)(ii)  of  the 
revised  respiratory  protection  standard. 
This  requirement  updates  the  existing 
respirator-approval  requirement  in  the 
substance-specific  standards  to  select 
respirators  approved  by  MSHA  or 
NIOSH  under  30  CFR  part  11,  allowing 
for  removal  of  the  following  paragraphs: 

(a)  29  CFR  1910.1001  Asbestos. 
(g)(2)(i)  [parti 

(b)  29  CFR  1910.1017  Vinyl  chloride. 
(g)(2) 

(c)  29  CFR  1910.1018  hiorganic  arsenic. 
(h)(2)(iii) 

(d)  29  CFR  1910.1025  Lead. 
(f)(2)(iii):  Section  IV  of  Appendix  B 

revised  in  part 

(e)  29  CFR  1910.1027  Cadmium. 
(g)(2)(i)  (part) 

(f)  29  CFR  1910.1028  Benzene 
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(g)(2)(ii) 
(g)  29  CFR  1910.1029  Coke  oven 
emissions. 
(g)(2)(iii) 
(h)  29  CFR  1910.1044  1.2-Dibromo-3- 
chloropropane. 
(h)(2)(ii) 
(i)  29  CFR  1910.1045  Acrylonitrile. 
(h)(2){ii);  Section  IV  of  Appendix  A 
revised  in  part 
(j)  29  CFR  1910.1047  Ethylene  oxide. 
(g)(2)(ii);  Section  IV  of  Appendix  A 
revised  in  part 
(k)  29  CFR  1910.1048    Formaldehyde. 

(g)(2)(i)  [part] 
(1)  29  CFR  1910.1050 
Methylenedianiline. 
(h}(2)(ii);  Section  DI  of  Appendix  A 
revised  in  part 
(m)  29  CFR  1910.1051     1.3-Butadiene. 

(h)(2)(ii)  (part) 
(n)  29  CFR  1910.1052    Methylene 
chloride. 
(g)(3)  (parti 
(o)  29  CFR  1926.60 

Methylenedianiline. ' 
(i)(2)(ii) 
(p)  29  CFR  1926.62    Lead. 
(f)(2)(iii);  Section  IV  of  Appendix  B 
revised  in  part 
(q)  29  CFR  1926.1101    Asbestos. 

(h)(2)(ii) 
(r)  29  CFR  1926.1127    Cadmium. 
(g)(2)(i)  (part) 

(3)  Respirator  Use 

Paragraph  (g)  of  the  revised 
respiratory  protection  standard 
addresses,  in  part,  facepiece  seal 
protection  (paragraph  (g)(1)),  and 
employees  leaving  the  work  area  to 
wash  their  faces  and  respirator 
facepieces  (paragraph  (g)(2)(ii)(A))  and 
to  change  filter  elements  (paragraph 
(g)(2)(ii)  (B)  and  (C)).  allowing  removal 
of  the  following  paragraphs: 

(a)  29  CFR  1910.1001     Asbestos. 
(g)(3)  (ii)  and  (iii) 

(b)  29  CFR  1910.1018    Inorganic 

arsenic. 
(h)(4)  (ii)  and  (iii) 

(c)  29  CFR  1910.1025    Lead. 
(f)(4)  (ii)  and  (iii) 

(d)  29  CFR  1910.1027    Cadmium. 
(g)(3)  (ii)  and  (iii) 

(e)  29  CFR  1910.1028    Benzene. 
(g)(4)(iii) 

(f)  29  CFR  1910.1C29    Coke  oven 

emissions. 
(g)(4) 

(g)  29  CFR  1910.1043    Cotton  dust. 
(f)(4) 

(h)  29  CFR  1910.1044    1 ,2-Dibromo-3- 
chloropropane. 

(h)(3)(ii) 
(i)  29  CFR  1910.1045    Acrylonitrile. 

(h)(3)(iv) 

(j)  29  CFR  1910.1048    Formaldehyde 
(g)(3)(v)  ^ 


(k)  29  CFR  1910.1050 
Methylenedianiline. 
(h)(4)(ii) 
(1)  29  CFR  1910.1051    1.3-Butadiene. 

(h)(4)(v) 
(m)  29  CFR  1910.1052    Methylene 
chloride. 
(g)(5) 
(n)  29  CFR  1926.60 

Methylenedianiline.  (i)(4)(ii) 

(0)  29  CFR  1926.62    Lead. 
(f)(4)  (ii)  and  (iii) 

(p)  1926.1101    Asbestos. 

(h)(3)  (ii)  and  (iii) 
(q)  29  CFR  19126.1127    Cadmium. 

(g)(3)  (ii)  and  (iii) 

The  full  text,  after  deletions  and 
revisions,  of  the  paragraphs  dealing 
with  respirators  that  remain  in  each  of 
OSHA's  existing  substance  specific 
standards  has  been  published  in  Section 
XI  of  this  preamble. 

The  provisicms  of  the  respiratory 
protection  standard  found  in  29  CFR 
part  1926  (Construction),  specifically  29 
CFR  1926.103,  are  now  identical  to  the 
new  29  CFR  1910.134.  Following  its 
policy  of  not  repeating  identical  health 
provisions  in  order  to  reduce  paperwork 
burden  and  to  avoid  regulatory 
confusion,  OSHA  is  deleting  the 
duplicate  text  in  29  CFR  1926.103  and 
cross-referencing  the  text  in  29  CFR 
1910.134.  To  implement  this  action,  the 
title  of  this  section  remains,  but  a  Note 
is  added  to  read:  "Note:  The 
requirements  applicable  to  construction 
work  under  this  section  are  identical  to 
those  set  forth  at  29  CFR  1910.134  of 
this  chapter."  For  the  convenience  of 
the  Construction  industry,  OSHA  makes 
available  an  indexed  manual  that 
includes  the  full  text  of  all  regulations 
applicable  to  construction,  including 
OSHA's  respirator  requirements. 

OSHA  is  also  revising  or  removing  a 
number  of  provisions  in  addition  to 
safety  and  health  standards,  other  than 
the  substance-specific  standards,  that 
duplicate  provisions  now  found  in  the 
revised  respiratory  protection  standard. 
These  standards  and  their  revisions 
include: 

(1)  29  CFR  1910.94  Ventilation. 
(a)(l)(i)— Removed  the  phrase 

"continuous  flow"  from  the  definition 
of  abrasive-blasting  respirator  consistent 
with  the  proposed  requirement  to  select 
respirators  in  accordance  with  29  CFR 
1910.134. 

(a)(5)(i) — Revised  the  reference  from 
"30  CFR  part  11"  to  "42  CFR  Part  84." 

(a)(5)(iii)— Provided  the  reference  "42 
CFR  Part  84." 

(a)(5)(iv)— Revised  the  reference  bom 
"§  1910.134  (a)  and  (b)"  to  "§  1910.134." 

(a)(6) — Revised  the  air-requirement 
reference  for  abrasive-blasting 


respirators  from  "ANSI  Z9.2-1960"  to 
"29  CFR  1910.134(1)." 

(c)(6)(iii)(a)— Revised  the  reference 
from  "MSHA/NIOSH/ANSI  Z-88.2- 
1969"  to  "NIOSH  under  42  CFR  Part 
84." 

(d)(9)(vi)— Revised  the  reference  from 
"MSHA/NIOSH"  to  "NIOSH  under  42 
CFR  Part  84." 

(2)  29  CFR  1910.111  Storage  and 
handling  of  anhydrous  ammonia. 

(a)(2)(x)— Revised  the  reference  from 
"MSHA"  to  "the  NaUonal  InsUtute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  42  CFR  Part  84." 

(b)(10)(ii)— Revised  the  reference  bom 
"Bureau  of  Mines"  to  "NIOSH  under  42 
CFR  Part  84." 

(3)  29  CFR  1910.156    Fire  brigades. 
(f)(l)(i)  and  (v)— Revised  the  reference 

from  "MSHA/NIOSH"  to  "NIOSH  under 
42  CFR  Part  84." 

(4)  29  CFR  1910.252    General 
requirements. 

(c)(4)(ii)  and  (iii).  (c)(7)(iii),  (c)(9)(i), 
and  (c)(10)— Revised  the  references  bom 
"MSHA/NIOSH"  to  "NaUonal  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  under  42  CFR  Part  84"  and 
"NIOSH  under  42  CFR  Part  84." 

(5)  29  CFR  1910.261    Pulp,  paper, 
and  paperboard  mills. 

(b)(2)  and  (g)(lO— Revised  the 
reference  from  "ANSI  Z88.2-1969"  to 
"29  CFR  1910.134." 

(h)(2)(iii)  and  (iv)— Revised  the 
reference  from  "ANSI  Z-88.2-1969  and 
K-13.1-1967"  to  "29  CFR  1910.134." 

(6)  29  CFR  1926.57    Ventilation. 
(f)(l)(ii) — Removed  the  phrase 

"continuous  flow"  from  the  definition 
of  abrasive-blasting  respirator  consistent 
with  the  proposed  requirement  to  select 
respirators  in  accordance  with  29  CFR 
1910.134. 

(f)(5)(i) — Revised  the  reference  from 
"30  CFR  Part  11"  to  "42  CFR  Part  84." 

(f)(5)(iii)— Provided  the  reference  "42 
CFR  Part  84." 

(f)(6) — Revised  the  air-requirement 
reference  for  abrasive-blasting 
respirators  from  "ANSI  Z9.2-1960"  to 
"29CFRl910.134(i)." 

(h)(6)(iii)(A)-rRevised  the  reference 
from  "MSHA/NIOSH/ANSI  Z-88.2- 
1969"  to  "NIOSH  under  42  CFR  Part 
84." 

(i)(9)(vi)— Revised  the  reference  fix»m 
"MSHA/NIOSH"  to  "NIOSH  under  42 
CFR  Part  84." 

(7)  29  CFR  1926.103    Respiratory 
protection. 

Removed  paragraphs  (a)  through  (i) 
and  replaced  them  with  a  note  to  read 
as  follows: 

Note:  The  requirements  applicable  to 
construction  work  under  this  section  are 
identical  to  those  set  forth  at  5 1910.134  of 
this  chapter. 
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(8)  29  CFR  1926.800    Underground 
construction,  i  I 

(g)(2)— Revi^  the  reference  from 
"MSHA/NIOSH"  to  "the  National 
Institute  for  Occupational  Safety  and 
Health  under  42  CFR  Part  84,"  and  from 
"§  1926.103  (b3iand  (c)"  to  "29  CFR 
1926.103." 

Appendices 

The  four  ap]  >i  mdices  are  discussed  in 
detail  under  the  Siunmary  and 
Explanation  sections  for  the  following 
paragraphs  of  ijke  final  standard: 
Appendix  A  in  paragraph  (f),  "Fit 
Testing";  Appendix  B-1  in  paragraph 
(g),  "Use  of  r^irators";  Appendix  B-2 
in  paragraph  (£),  "Maintenance  and  care 
of  respirators';:  Appendix  C  in  paragraph 
(e),  "Medical  evaluation";  Appendix  D 
in  paragraphs  (c),  "Written  program" 
and  paragraph;(ia),  "Permissible, 
practice." 

Vm.  Authorit]^  land  Signature 

This  document  was  prepared  under 
the  direction  of  jcharles  N.  Jeffress, 
Assistant  Secr^ljary  of  Labor  for 
Occupational  $4fety  and  Health,  U.S. 
Department  of  tabor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Pursuant  to  sections  4,  6(b).  8(c),  and 
8(g)  of  the  Occupational  Safety  and 
Health  Act  of  1J970  (29  U.S.C.  653, 655, 
657);  Sec.  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (the 
Construction  Safety  Act)  (40  U.S.C. 
333);  Sec.  41,  the  Longshore  and  Harbor 
Worker's  Compensation  Act  (33  U.S.C. 
941);  Secretary  of  Labor's  Order  Nos. 
12-71  (36  FR  8754).  8-76  (41  FR  25059), 
9-83  (48  FR  35736),  1-90  (55  FR  9033), 
or  6-96  (62  FR  111),  as  apphcable;  and 
29  CFR  part  19lk;  29  CFR  parts  1910 
and  1926  are  amended  as  set  forth 
below. 
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Signed  at  Wash  i  igton,  DC,  this  15th  day  of 
December,  1997. 

Charles  N.Jefifress, 

Assistant  Secretai  j  ■  of  Labor  for  Occupational 
Safety  and  Health. 

IX.  Amended  Sitadards 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hearby  amended 
as  follows:         1 1 

PART  1910-[Ak|iENDED] 

Subpart  6— {Artianded] 

1.  The  authorilly  citation  for  Subpart 
G  of  Part  1910  i^  revised  to  read  as 
follows: 


Authority:  Sees.  4, 6,  and  8  of  the 

Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653. 655, 657);  Secretary  of  Ubor's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736).  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable:  and 
29  CFR  part  1911. 

2.  Section  1910.94  is  amended  by 
revising  paragraphs  (a)(l)(ii).  (a)(5)(i). 
(a)(5)(iii)  introductory  text.  (a)(5)(iv), 
(a)(6),  (c)(6)(ui)(a),  and  (d)(9)(vi)  as 
follows: 

S  1910.94   Ventllatioa 

(a)«  •  * 

(D*  •  • 

(ii)  Abrasive-blasting  respirator.  A 
respirator  constructed  so  that  it  covers 
the  wearer's  head,  neck,  and  shoulders 
to  protect  the  wearer  from  rebounding 
abrasive. 

•  *        *        •        • 

(5)  Persona]  protective  equipment,  (i) 
Employers  must  use  only  respiratore 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  imder  42  CFR  part  84  to 
protect  employees  from  dusts  produced 
during  abrasive-blasting  operations. 

*  «        *        •        * 

(iii)  Properly  fitted  particulate-filter 
respirators,  commonly  referred  to  as 
dust-filter  respirators,  may  be  used  for 
short,  intermittent,  or  occasional  dust 
exposures  such  as  cleanup,  dumping  of 
dust  collectors,  or  unloading  shipments 
of  sand  at  a  receiving  point  when  it  is 
not  feasible  to  control  the  dust  by 
enclosiue,  exhaust  ventilation,  or  other 
means.  The  respirators  used  must  be 
approved  by  NIOSH  under  42  CFR  part 
84  for  protection  against  the  specific 
t)rpe  of  dust  encountered. 
»        •        *        *        * 

(iv)  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134. 

*  *        *        •        • 

(6)  Air  supply  and  air  compressors. 
Air  for  abrasive-blasting  respirators 
must  be  free  of  harmful  quantities  of 
dusts,  mists,  or  noxious  gases,  and  must 
meet  the  requirements  for  supplied-air 
quaUty  and  use  specified  in  29  CFR 
1910.134(1). 

•  *        •        *        • 

(c)*  *  * 

(6)*  •  * 

(iii)  (a)  When  an  operator  is  in  a  booth 
downstream  from  the  object  being 
sprayed,  an  air-supplied  respirator  or 
other  t3rpe  of  respirator  must  be  used  by 
employees  that  has  been  approved  by 
NIOSH  under  42  CFR  part  84  for  the 
material  being  sprayed. 


(d)*  *  • 

(9)  •  *  • 

(vi)  During  the  emergencies  specified 
in  paragraph  (d)(ll)(v)  of  this  section,  if 
employees  must  be  in  areas  where  the 
concentrations  of  air  contaminants  are 
greater  than  the  limits  ael  by  paragraph 
(d)(2)(iii)  of  this  section  or  the  oxygen 
concentration  is  less  than  19.5  percent, 
they  must  use  respirators  that  reduce 
their  exposure  to  a  level  below  these 
limits  or  that  provide  adequate  oxygen. 
Such  respirators  must  also  be  provided 
in  marked,  quickly-accessible  storage 
compartments  built  for  this  purpose 
when  the  possibility  exists  that 
hazardous  concentrations  of  air 
contaminants  could  be  released 
accidentally.  The  respirators  must  be 
approved  by  the  NIOSH  under  42  CFR 
part  84,  selected  by  a  competent 
industrial  hygienist  or  other  technically- 
qualified  source,  and  used  in 
accordance  with  29  CFR  1910.134. 


Subpart  H— {Amandad] 

3.  The  authority  citation  for  subpart  H 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653, 655. 657);  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR 
25059).  9-83  (48  FR  35736).  1-90  (55  FR 
9033).  or  6-96  (62  FR  111),  as  applicable;  and 
29  CFR  part  1911. 

4.  Section  1910.111  is  amended  by 
revising  paragraphs  (a)(2)(x)  and 
(b)(10)(ii)  as  follows: 

11910.111    Storage  and  handling  of 
anhydrous  ammonia 

(a)  *  •  • 

(2)*  •  • 

(x)  Gas  masks.  Gas  masks  must  be 
approved  by  the  National  bistitute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  42  CFR  part  84  for  use 
with  anhydrous  ammonia. 

(b)*  •  * 

(10)*  •  * 

(ii)  Stationary  storage  installations 
must  have  at  least  two  suitable  gas 
masks  in  readily-accessible  locations.  - 
Full-face  masks  with  ammonia  canisters 
that  have  been  approved  by  NIOSH 
under  42  CFR  part  84  are  suitable  for 
emergency  action  involving  most 
anhydrous  ammonia  leaks,  particularly 
leaks  that  ocou-  outdoors.  For 
respiratory  protection  in  concentrated 
ammonia  atmospheres,  a  self-contained 
breathing  apparatus  is  required. 
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Subpart  I — [Amended] 

5.  The  authority  citation  for  Subpart 
I  of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4,  6.  and  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059).  9-83  (48  FR  35736).  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable. 

Sections  1910.132. 1910.134.  and  1910.138 
also  issued  under  29  CFR  part  1911. 

Sections  1910.133. 1910.135,  and  1910.136 
also  issued  under  29  CFR  part  1911  and  5 
U.S.Q  553. 

6.  Section  1910.134  is  redesignated  as 
§  1910.139  in  subpart  I  and  amended  by 
revising  its  title  and  adding  introductory 
text  to  read  as  folloyvs: 

§  1 91 0. 1 39    Respiratory  protection  for  M. 
tulMrcutosis. 

This  section  applies  only  to 
respiratory  protection  against  M. 
tuberculosis  and  applies  in  lieu  of 
§1910.134. 

•        •        •        •        * 

7.  A  new  section  1910.134  is  added  to 
read  as  follows: 

S 1 91 0. 1 34    Respiratory  protection. 

This  section  applies  to  General 
Industry  (part  1910).  Shipyards  (part 
1915).  Marine  Terminals  (part  1917). 
Longshoring  (part  1918),  and 
Construction  (part  1926). 

(a)  Permissible  practice.  (1)  In  the 
control  of  those  occupational  diseases 
caused  by  breathing  air  contaminated 
with  harmful  dusts,  fogs,  fumes,  mists, 
gases,  smokes,  sprays,  or  vapors,  the 
primary  objective  shall  be  to  prevent 
atmospheric  contamination.  This  shall 
be  accomplished  as  far  as  feasible  by 
accepted  engineering  control  measures 
(for  example,  enclosure  or  confinement 
of  the  operation,  general  and  local 
ventilation,  and  substitution  of  less 
toxic  materials).  When  effective 
engineering  controls  are  not  feasible,  or 
while  they  are  being  instituted, 
appropriate  respirators  shall  be  used 
pursuant  to  this  section. 

(2)  Respirators  shall  be  provided  by 
the  employer  when  such  equipment  is 
necessary  to  protect  the  health  of  the 
employee.  The  employer  shall  provide 
the  respirators  which  are  applicable  and 
suitable  for  the  purpose  intended.  The 
employer  shall  be  responsible  for  the 
establishment  and  maintenance  of  a 
respiratory  protection  program  which 
shall  include  the  requirements  outlined 
in  paragraph  (c)  of  this  section. 

(b)  Definitions.  The  following 
definitions  are  important  terms  used  in 
the  respiratory  protection  standard  in 
this  section.  •    * 


Air-purifying  respirator  means  a 
respirator  with  an  air-purifying  filter, 
cartridge,  or  canister  that  removes 
specific  air  contaminants  by  passing 
ambient  air  through  the  air-purifying 
element. 

Assigned  protection  factor  (APF) 
(Reserved) 

Atmosphere-supplying  respirator 
means  a  respirator  that  supplies  the 
respirator  user  with  breathing  air  from 
a  source  independent  of  the  ambient 
atmosphere,  and  includes  supplied-air 
respirators  (SARs)  and  self-coQtained 
breathing  apparatus  (SCBA)  units. 

Canister  or  cartridge  means  a 
container  with  a  filter,  sorbent,  or 
catalyst,  or  combination  of  these  items, 
which  removes  specific  contaminants 
from  the  air  passed  through  the 
container. 

Demand  respirator  means  an 
atmosphere-supplying  respirator  that 
admits  breathing  air  to  the  facepiece 
only  when  a  negative  pressure  is  created 
inside  the  facepiece  by  inhalation. 

Emergency  situation  means  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,,rupture  of 
containers,  or  failure  of  control 
equipment  that  may  or  does  result  in  an 
uncontrolled  significant  release  of  an 
airborne  contaminant. 

Employee  exposure  means  exposure 
to  a  concentration  of  an  airborne 
contaminant  that  would  occur  if  the 
employee  were  not  using  respiratory 
protection. 

End-of-service-life  indicator  (ESLI) 
means  a  system  that  warns  the 
respirator  user  of  the  approach  of  the 
end  of  adequate  respiratory  protection, 
for  example,  that  the  sorbent  is 
approaching  saturation  or  is  no  longer 
effective. 

Escape-only  respirator  means  a 
respirator  intended  to  be  used  only  for 
emergency  exit. 

Filter  or  air  purifying  element  means 
a  component  used  in  respirators  to 
remove  solid  or  liquid  aerosols  from  the 
inspired  air.  • 

Filtering  facepiece  (dust  mask)  means 
a  negative  pressure  f>articulate 
respirator  with  a  filter  as  an  integral  part 
of  the  facepiece  or  with  the  entire 
facepiece  composed  of  the  filtering 
medium. 

Fit  factor  means  a  quantitative 
estimate  of  the  fit  of  a  particular 
respirator  to  a  specific  individual,  and 
typically  estimates  the  ratio  of  the 
concentration  of  a  substance  in  ambient 
air  to  its  concentration  inside  the 
respirator  when  worn. 

Fit  test  means  the  use  of  a  protocol  to 
qualitatively  or  quantitatively  evaluate 
the  fit  of  a  respirator  on  an  individual. 


(See  also  Qualitative  fit  test  QLPT  and 
Quantitative  fit  test  QNFT.) 

Helmet  means  a  rigid  respiratory  inlet 
covering  that  also  provides  head 
protection  against  impact  and 
penetration. 

Hig/i  efficiency  particulate  air  (HEP A) 
filter  means  a  filter  that  is  at  least 
99.97%  efficient  in  removing 
monodisperse  particles  of  0.3 
micrometers  in  diameter.  The 
equivalent  NIOSH  42  CFR  84  particulate 
filters  are  the  NlOO,  RlOO,  and  PlOO 
filters. 

Hood  means  a  respiratory  inlet 
covering  that  completely  covers  the 
head  and  neck  and  may  also  cover  [ 

portions  of  the  shoulders  and  torso.        ,; 

Immediately  dangerous  to  life  or 
health  (IDLH)  means  an  atmosphere  that 
poses  an  immediate  threat  to  life,  would 
cause  irreversible  adverse  health  effects, 
or  would  impair  an  individual's  ability 
to  escape  from  a  dangerous  atmosphere. 

Interior  structural  firefighting  means 
the  physical  activity  of  fire  suppression, 
rescue  or  both,  inside  of  buildings  or 
enclosed  structures  which  are  involved 
in  a  fire  situation  beyond  the  incipient 
stage.  (See  29  CFR  1910.155) 

Loose-fitting  facepiece  means  a 
respiratory  inlet  covering  that  is 
designed  to  form  a  partial  seal  with  the 
face. 

Maximum  use  concentration  (MUC) 
(Reserved). 

Negative  pressure  respirator  (tight 
fitting)  iheans  a  respirator  in  whidi  the 
air  pressure  inside  the  facepiece  is 
negative  during  inhalation  with  respect 
to  the  ambient  air  pressure  outside  the 
respirator. 

Oxygen  deficient  atmosphere  means 
an  atmosphere  with  an  oxygen  content 
below  19.5%  by  volume. 

Physician  or  other  licensed  health 
care  professional  (PLHCP)  means  an 
individual  whose  legally  permitted 
scope  of  practice  (i.e.,  license, 
registration,  or  certification)  allows  him 
or  her  to  independently  provide,  or  be 
delegated  the  responsibility  to  provide, 
some  or  all  of  the  health  care  services 
required  by  paragraph  (e)  of  this  section. 

Positive  pressure  respirator  means  a 
respirator  in  which  the  pressure  inside 
the  respiratory  inlet  covering  exceeds 
the  ambient  air  pressure  outside  the 
respirator. 

Powered  air-purifying  respirator 
(PAPR)  means  an  air-purifying 
respirator  that  uses  a  blower  to  force  the 
ambient  air  through  air-purifying 
elements  to  the  inlet  covering. 

Pressure  demand  respirator  means  a 
positive  pressure  atmosphere-supplying 
respirator  that  admits  breathing  air  to 
the  facepiece  when  the  positive  pressure 
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is  reduced  insid^  the  fecepiece  by 
inhalation.        I ' 

Qualitative  fit  test  ((^IT)  means  a 
pass/ fail  fit  test  to  assess  the  adequacy 
of  respirator  fit  that  reUes  on  the 
individual's  lesbonse  to  the  test  agent. 

Quantitative  ptt^t  (Qt^FT)  means  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leaksjoe  into  the  respirator. 

Respiratory  iaiet  covering  means  that 
portion  of  a  respirator  that  forms  the 
protective  barrier  between  the  user's 
respiratory  trac^  and  an  aii^purifying 
device  or  breatl^^  air  source,  or  both. 
It  may  be  a  facep^ece,  helmet,  hood, 
suit,  or  a  mouthpiece  respirator  with 
nose  clamp.       P I 

Self-contained  breathing  apparatus 
(SCBA)  means  a|4  atmosphere-supplying 
respirator  fw  which  the  breathing  air 
source  is  designad  to  be  carried  by  the 
user. 

Service  life  m  apns  dlie  period  of  time 
that  a  respirator^  filter  or  sorbent,  or 
other  respiratory  equipment  provides 
adequate  protection  to  the  wearer. 

Supplied-air  t^pirator  (SAR)  or 
airline  resp/raf di|  means  an  atmosphere- 
supplying  respi^tOT  fw  which  the 
source  of  breathjUig  air  is  not  designed 
to  be  carried  by  the  user. 

This  sectio/iEJi^ans  this  respiratory 
protection  standwd. 

Tight-fiUingfi^piece  means  a 
respiratory  inlet  cwering  that  forms  a 
complete  seal  with  the  face. 

User  seal  chedlf  means  an  action 
conducted  by  thi^  respirator  user  to 
determine  if  thej^pirator  is  properly 
seated  to  the  fock 

(c)  Respiratory, protection  program. 
This  paragraph  requires  the  employer  to 
develop  and  implement  a  written 
respiratory  prote^on  program  with 
required  worksite-specific  procedures 
and  elements  for  required  respirator  use. 
The  program  must  be  administered  by  a 
suitably  trained  Urogram  administrator. 
In  addition,  certmn  program  elements 
may  be  requiredl  for  voluntary  use  to 
prevent  potential  hazards  associated 
with  the  use  of  the  respirator.  The  Small 
Entity  Compliai]iQe  Guide  contains 
criteria  for  the  selection  of  a  program 
administrator  ai^d  a  sample  program 
that  meets  the  requirements  of  this 
paragraph.  Copi0i  of  the  Small  Entity 
Compliance  Guide  will  be  available  on 
or  about  April  8, 1998  bom  the 
Occupational  Safety  and  Health 
Administration's  Office  oT  Publications. 
Room  N  3101,  2p0  Constitution  Avenue. 
NW.  Washingtoi^^  DC.  20210  (202-219- 
4667).  11     . 

(1)  In  any  worlcplace  where 
respirators  are  necessary  to  protect  the 
health  of  the  employee  or  whenever 
respirators  are  n  duired  by  the 


employer,  the  employer  shall  establish 
and  implement  a  written  respiratory 
protection  program  with  woiicsite- 
spedfic  procedures.  The  program  shall 
be  updated  as  necessary  to  reflect  those 
changes  in  workplace  conditions  that 
afiisct  respirator  use.  The  employer  shall 
include  in  the  program  the  following 
provisions  of  this  section,  as  applicable: 

(i)  Procedures  for  selecting  respirators 
for  use  in  the  workplace; 

(ii)  Medical  evaluations  of  employees 
required  to  use  respirators; 

(iii)  Fit  testing  procedures  for  tight- 
fitting  respirators: 

(iv)  Procedures  for  proper  use  of 
respiratms  in  routine  and  reasonably 
foreseeable  nneigency  situatims; 

(v)  Procedures  and  schedules  fw 
cleaning.  disinfecting,  storing, 
inspecting,  repairing,  discarcU^g,  and 
otherwise  maintaining  respirators; 

(vi)  Procedures  to  ensure  adequate  air 
quaUty,  quantity,  and  flow  of  breathing 
air  for  atmosphere-supplying 
respirators; 

(vii)  Training  of  employees  in  the 
respiratory  hazards  to  which  they  are 
potentially  exposed  during  routine  and 
emergency  situations; 

(viii)  Training  of  onployees  in  the 
propOT  use  of  respirators,  including 

f)utting  on  and  removing  them,  any 
imitations  on  their  use.  and  their 
maintenance;  and 

(ix)  Procedures  for  regularly 
evaltiating  the  effectiveness  of  the  ^ 

program. 

(2)  Where  respirator  use  is  not 
required: 

(i)  An  employer  may  provide 
respirators  at  the  request  of  employees 
or  permit  employees  to  use  their  own 
respirators,  if  the  employer  determines 
that  such  respirator  use  will  not  in  itself 
create  a  hazard.  If  the  employer 
determines  that  any  voluntary  respirator 
use  is  permissible,  the  employer  shall 
provide  the  respirator  users  with  the 
information  contained  in  Appendix  D  to 
this  section  ("Information  for 
Employees  Using  Respirators  When  Not 
Required  Under  the  Standard");  and 

(ii)  In  addition,  the  employer  must 
establish  and  implement  those  elements 
of  a  written  respiratory  protection 
program  necessary  to  ensure  that  any 
employee  using  a  respirator  voluntfirily 
is  medically  able  to  use  that  respirator, 
and  that  the  respirator  is  cleaned, 
stored,  and  maintained  so  that  its  use 
does  not  present  a  health  hazard  to  the 
user.  Exception:  Emplo]fers  are  not 
required  to  include  in  a  written 
respiratory  protection  program  those 
employees  whose  only  use  of  respirators 
involves  the  voluntary  use  of  filtering 
facepieces  (dust  masks). 


(3)  The  employer  shall  designate  a 
program  administrator  who  is  qualified 
by  appropriate  training  or  experience 
that  is  commensurate  with  the 
complexity  of  the  program  to  administer 
or  oversee  the  respiratory  protection 
program  and  conduct  the  required 
evaluations  of  program  effectiveness. 

(4)  The  employer  shall  provide 
respirators,  training,  and  medical 
evaluations  at  no  cost  to  the  employee. 

(d)  Selection  of  respirators.  Tnis 
paragraph  requires  the  employer  to 
evaluate  respiratory  hazard(s)  in  the 
workplace,  idoitify  relevant  workplace 
and  user  factors,  and  base  respirator 
selection  on  these  tactors.  The 
paragrq)h  also  specifies  appropriately 
protective  respirators  for  use  in  IDLH 
atmospheres,  and  limits  the  selection 
and  use  of  air-purifying  respirators. 

(1)  General  requirements,  (i)  The 
employer  shall  select  and  provide  an 
appropriate  respirator  based  on  the 
respiratory  hazard(s)  to  which  the 
weaker  is  exposed  and  workplace  and 
user  factors  that  affect  respirator 
performance  and  refiability. 

(ii)  The  employer  shall  select  a 
NIOSH-certified  respirator.  The 
respirator  shall  be  used  in  compliance 
with  the  conditions  of  its  certification. 

(iii)  The  employer  shall  identify  and 
evaluate  the  respiratory  hazard  (s)  in  the 
workplace*  this  evaluation  shall  include 
a  reasonable  estimate  of  employee 
exposures  to  respiratory  hazard(s)  and 
an  identificaticHi  of  the  centaminoit's 
chemical  state  and  physical  form. 
Where  the  employer  cannot  identify  or 
reasonably  estimate  the  employee 
exposure,  the  employer  shall  consider 
the  atmosphere  to  be  IDLH. 

(iv)  The  employer  shall  select 
respirators  from  a  sufficient  number  of 
respirator  models  and  sizes  so  that  the 
respirator  is  acceptable  to,  and  correctly 
fits,  the  user. 

(2)  Respirators  for  IDLH  atmospheres. 
(i)  llie  emplc^er  shall  provide  the 
following  respirators  for  employee  use 
in  IDLH  atmospheres: 

(A)  A  full  facepiece  pressure  demand 
SCBA  certified  by  NIOSH  for  a 
minimum  service  life  of  thirty  minutes, 
or 

(B)  A  combination  full  facepiece 
pressure  demand  supplied-air  respirator 
(SAR)  with  aiixiUary  self-contained  air 
supply. 

(ii)  Respirators  provided  only  for 
escape  from  IDLH  atmospheres  shall  be 
NIOSH-certified  for  escape  from  the 
atmosphere  in  which  they  will  be  used. 

(iii)  All  oxygen-deficient  atmospheres 
shall  be  considered  IDLH.  Exception:  If 
the  employer  demonstrates  that,  under 
all  foreseeable  conditions,  the  oxygen 
concentration  can  be  maintained  within 


1272  Federal  Register  /  Vol.  63,  No.  5  /  Thursday.  January  8.  1998  /  Rules  and  Regulations 


the  ranges  specified  in  Table  11  of  this 
section  (i.e.,  for  the  ahitudes  set  out  in 
the  table),  then  any  atmosphere- 
supplying  respirator  may  be  used.     » 
(3)  Respirators  for  atmospheres  that 
are  not  IDIH.  (i)  The  employer  shall 
provide  a  respirator  that  is  adequate  to 
protect  the  health  of  the  employee  and 
ensiu«  compliance  with  all  other  OSHA 
statutory  and  regulatory  requirements, 
under  routine  and  reasonably 
foreseeable  emergency  situations. 

(A)  Assigned  Protection  Factors 
(APFs)  (Reserved) 

(B)  Max/mum  Use  Concentration 
(MUC)  [Reserved] 

(ii)  The  respirator  selected  shall  be 
appropriate  for  the  chemical  state  and 
physical  form  of  the  contaminant. 

(iii)  For  protection  against  gases  and 
vapors,  the  employer  shall  provide: 

(A)  An  atmosphere-supplying 
respirator,  or 

(B)  An  air-purifying  respirator, 
provided  that: 

(1)  The  respirator  is  equipped  with  an 
end-of-service-life  indicator  (ESLI) 
certified  by  NIOSH  for  the  contaminant; 
or 

(2)  If  there  is  no  ESLI  appropriate  for 
conditions  in  the  employer's  workplace, 
the  employer  implements  a  change 
schedule  for  canisters  and  cartridges 
that  is  based  on  objective  information  or 
data  that  will  ensure  that  canisters  and 
cartridges  are  changed  before  the  end  of 
their  service  life.  The  employer  shall 
describe  in  the  respirator  program  the 
information  and  data  relied  upon  and 
the  basis  for  the  canister  and  cartridge 
change  schedule  and  the  basis  for 
reliance  on  the  data. 

(iv)  For  protection  against 
particulates,  the  employer  shall  provide: 

(A)  An  atmosphere-supplying 
respiratOB;  or 

(B)  An  air-purifying  respirator 
equipped  with  a  filter  certified  by 
NIOSH  under  30  CFR  part^l  as  a  high 
efficiency  particulate  air  (HEPA)  filter, 
or  an  air-purifying  respirator  equipped 
with  a  filter  certified  for  particulates  by 
NIOSH  under  42  CFR  part  84;  or 

(C)  For  contaminants  consisting 
primarily  of  particles  with  mass  median 
aerodynamic  diameters  (MMAD)  of  at 
least  2  micrometers,  an  air-purifying 
respirator  equipped  with  any  filter 
certified  for  particulates  by  NIOSH. 

Table  I.— Assigned  Protection 
Factors  [Reserved] 


Altitude  (ft.) 

Oxygen  defi- 
aent 

Atmospheres 
(%  O2)  for 
which  the 
employer 

may  rely  on 

atmosphere- 
supplying 
respirators 

Less  than  3,001  

16  0-19  5 

3,001-4,000 

164-19  5 

4,001-5,000 _... 

5,001-6,000 

17.1-19.5 
17  8-19  5 

6,001-7,000 

18.5-19  5 

7,001-8,000'  

19  3-19  5 

Table  II  (4)  Administration  of  the  medical 

questionnaire  and  examinations,  (i)  The 
medical  questionnaire  and  examinations 
shall  be  administered  confidentially 
during  the  employee's  normal  working 
hours  or  at  a  time  and  place  convenient 
to  the  employee.  The  medical 
questionnaire  shall  be  administered  in  a 
manner  that  ensures  that  the  employee 
understands  its  content. 

(ii)  The  employer  shall  provide  the 
employee  with  an  opportunity  to 
discuss  the  questionnaire  and 
examination  results  with  the  PLHCP. 

(5)  Supplemental  information  for  the 
PLHCP.  (i)  The  following  information 
must  be  provided  to  the  PLHCP  before 
the  PLHCP  makes  a  recommendation 
concerning  an  employee's  ability  to  use 
a  respirator: 

(Aj  The  type  and  weight  of  the 
respirator  to  be  used  by  the  employee; 

(B)  The  duration  and  frequency  of 
respirator  use  (including  use  for  rescue 
and  escape); 

(C)  The  expected  physical  work  effort; 

(D)  Additional  protective  clothing  and 
equipment  to  be  worn;  and 

(E)  Temperature  and  hiunidity 
extremes  that  may  be  encountered. 

(ii)  Any  supplemental  information 
provided  previously  to  the  PLHCP 
regarding  an  employee  need  not.be 
provided  for  a  subsequent  medical 
evaluation  if  the  information  and  the 
PLHCP  remain  the  same. 

(iii)  The  employer  shall  provide  the 
PLHCP  with  a  copy  of  the  written 
respiratory  protection  program  and  a 
copy  of  this  section. 

Note  to  Paragraph  (e)(5)(iii):  When  the 
employer  replaces  a  PLHCP,  the  employer 
must  ensure  that  the  new  PLHCP  obtains  this 
information,  either  by  providing  the 
documents  directly  to  the  PLHCP  or  having 
the  documents  transferred  from  the  former 
PLHCP  to  the  new  PLHCP.  However,  OSHA 
does  not  expect  employers  to  have  employees 
medically  reevaluated  solely  because  a  new 
PLHCP  has  been  selected. 

(6)  Medical  determination.  In 
determining  the  employee's  ability  to 
use  a  respirator,  the  employer  shall: 

(i)  Obtain  a  written  recommendation 
regarding  the  employee's  ability  to  use 
the  respirator  from  the  PLHCP.  The 
recommendation  shall  provide  only  the 
following  information: 

(A)  Any  limitations  on  respirator  use 
related  to  the  medical  condition  of  the 
employee,  or  relating  to  the  workplace 
conditions  in  which  the  respirator  will 
be  used,  including  whether  or  not  the 
employee  is  medically  able  to  use  the 
respirator; 

(B)  The  need,  if  any,  for  follow-up 
medical  evaluations;  and 

(C)  A  statement  that  the  PLHCP  has 
provided  the  employee  with  a  copy  of 
the  PLHCP's  written  recommendation. 


'Above  8,000  feet  the  exception  does  not 
apply.  Oxygen-enriched  breathing  air  must  be 
supplied  above  14,000  feet. 

(e)  Medical  evaluation.  Using  a 
respirator  may  place  a  physiological 
burden  on  employees  that  varies  with 
the  type  of  respirator  worn,  the  job  and 
workplace  conditions  in  which  the 
respirator  is  used,  and  the  medical 
status  of  the  employee.  Accordingly, 
this  paragraph  specifies  the  minimum 
requirements  for  medical  evaluation 
that  employers  must  implement  to 
determine  the  employee's  abiUty  to  use 
a  respirator. 

(1)  General.  The  employer  shall 
provide  a  liiedical  evaluation  to 
determine  the  employee's  abihty  to  use 
a  respirator,  before  the  employee  is  fit 
tested  or  required  to  use  the  respirator 
in  the  workplace.  The  employer  may 
discontinue  an  employee's  medical 
evaluations  when  die  employee  is  no 
longer  reguired  to  use  a  respirator. 

(2)  Medical  evaluation  procedures,  (i) 
The  employer  shall  identify  a  physician 
or  other  licensed  health  care 
professional  (PLHCP)  to  perform 
medical  evaluations  using  a  medical 
questionnaire  or  an  initial  medical 
examination  that  obtains  the  same 
information  as  the  medical 
questionnaire. 

(ii)  The  medical  evaluation  shall 
obtain  the  information  requested  by  the 
questionnaire  in  Sections  1  and  2,  Part 
A  of  Appendix  C  of  this  section. 

(3)  Follow-up  medical  examination. 
(i)  The  employer  shall  ensure  that  a 
follow-up  medical  examination  is 
provided  for  an  employee  who  gives  a 
positive  response  to  any  question  among 
questions  1  through  8  in  Section  2,  Part 
A  of  Appendix  C  or  whose  initial 
medical  examination  demonstrates  the 
need  for  a  follow-up  medical 
examinatioii. 

(ii)  The  follow-up  medical 
examination  shall  include  any  medical 
tests,  consultations,  or  diagnostic 
procedures  that  the  PLHCP  deems 
necessary  to  make  a  final  determination. 
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(ii)  If  the  reiBpirator  is  a  negative 
pressure  resp^tor  and  the  PLHCP  finds 
a  medical  ccnddition  that  may  place  the 
employee's  Jti^lth  at  increased  risk  if 
the  respiratobj  is  used,  the  employer 
shall  provid^  a  PAPR  if  the  PLHCP's 
medical  evaluation  finds  that  the 
employee  can  use  such  a  respirator;  if  a 
subsequent  medical  evaluation  finds 
that  the  empiloyee  is  medically  able  to 
use  a  negatiy^  pressure  respirator,  then 
the  employerjis  no  longer  required  to 
provide  a  PAFR. 

(7)  AddHiqhal  medical  evaluations. 
At  a  minimuaii,  the  employer  shall 
provide  add^onal  medical  evaluations 
that  comply  Math  the  requirements  of 
this  section  i|f( 

(i)  An  emplbyee  reports  medical  signs 
or  symptoms  that  are  related  to  ability 
to  use  a  respi^tor; 

(ii)  A  PLHUP,  supervisor,  or  the 
respirator  pri)^am  administrator 
informs  the  employer  that  an  employee 
needs  to  be  reevaluated; 

(iii)  Infom^ation  firom  the  respiratory 
protection  p^tigram,  including 
observations  iibade  during  fit  testing  and 
program  evaluation,  indicates  a  need  for 
employee  reevaluation;  or 

(iv)  A  change  occurs  in  workplace 
conditions  (ei.g.,  physical  work  effort, 
protective  cl^jhing,  temperature)  that 
may  result  in  a  substantial  increase  in 
the  physiological  burden  placed  on  an 
employee. 

(i)  Fit  testiag.  This  paragraph  requires 
that,  before  an  employee  may  be 
required  to  use  any  respirator  with  a 
negative  or  positive  pressure  tight-fitting 
facepiece,  the  employee  must  be  fit 
tested  with  the  same  make,  model,  style, 
and  size  of  respirator  that  will  be  used. 
This  paragraph  specifies  the  kinds  of  fit 
tests  allowed^  Ithe  procedures  for 
conducting  tl^am,  and  how  the  results  of 
the  fit  tests  tmst  be  used. 

(1)  The  employer  shall  ensure  that 
employees  usipg  a  tight-fitting  facepiece 
respirator  pa^^  an  appropriate 
qualitative  fit  test  (QLFT)  or  quantitative 
fit  test  (QNFTJ  as  stated  in  this 
paragraph. 

(2)  The  employer  shall  ensure  that  an 
employee  using  a  tight-fitting  facepiece 
respirator  is  f^\  tested  prior  to  initial  use 
of  the  respirat6r,  whenever  a  difiierent 
respirator  facepiece  (size,  style,  model 
or  make)  is  usad,  and  at  least  annually 
thereafter.      , 

(3)  The  employer  shall  conduct  an 
additional  fit  test  whenever  the 
employee  reports,  or  the  employer, 
PLHCP,  supervisor,  or  program 
administrator!  Inakes  visual  observations 
of,  changes  in  the  employee's  physical 
condition  that  could  affect  respirator  fit. 
Such  conditic^as  include,  but  are  not 
limited  to,  facial  scarring,  dental 


changes,  cosmetic  surgery,  or  an 
obvious  change  in  body  weight. 

(4)  If  after  passing  a  QLFT  or  QNFT, 
the  employee  subsequently  notifies  the 
employer,  program  administrator, 
supervisor,  or  PLHCP  that  the  fit  of  the 
respirator  is  imacceptable.  the  employee 
shall  be  given  a  reasonable  opportunity 
to  select  a  different  respirator  facepiece 
and  to  be  retested. 

(5)  The  fit  test  shall  be  administered 
using  an  OSHA-accepted  QLFT  or 
QNFT  protocol.  Tlje  OSHA-accepted 
QLFT  and  QNFT  protocols  and 
procedures  are  contained  in  Appendix 
A  of  this  section. 

(6)  QLFT  may  only  be  used  to  fit  test 
negative  pressure  air-purifying 
respirators  that  must  achieve  a  fit  factor 
of  100  or  less. 

(7)  If  the  fit  factor,  as  determined 
through  an  OSHA-accepted  QNFT 
protocol,  is  equal  to  or  greater  than  100 
for  tight-fitting  half  Cacepieces,  or  equal 
to  or  greater  than  500  for  tight-fitting 
full  facepieces,  the  QNFT  has  been 
passed  with  that  respirator. 

(8)  Fit  testing  of  tight-fitting 
atmosphere-supplying  respirators  and 
tight-fitting  powered  air-purifying 
respirators  shall  be  accomplished  by 
performing  quantitative  or  qualitative  fit 
testing  in  the  negative  pressure  mode, 
regardless  of  the  mode  of  operation 
(negative  or  positive  pressure)  that  is 
used  for  respiratory  protection. 

(i)  QuaUtative  fit  testing  of  these 
respirators  shall  be  accomplished  by 
temporarily  converting  the  respirator 
user's  actual  facepiece  into  a  negative 
pressure  respirator  with  appropriate 
filters,  or  by  using  an  identical  negative 
pressure  air-purifying  respirator 
facepiece  with  the  same  seahng  surfaces 
as  a  siuTogate  for  the  atmosphere- 
suppljring  or  powered  air-purifying 
respirator  facepiece. 

(li)  Quantitative  fit  testing  of  these 
respirators  shall  be  accomplished  by 
modifying  the  facepiece  to  allow 
sampling  inside  the  facepiece  in  the 
breathing  zone  of  the  user,  midway 
between  the  nose  and  mouth.  This 
requirement  shall  be  accomplished  by 
installing  a  permanenf  sampling  probe 
onto  a  surrogate  facepiece,  or  by  using 
a  sampling  adapter  designed  to 
temporarily  provide  a  means  of 
sampling  air  firom  inside  the  facepiece. 

(iii)  Any  modifications  to  the 
respirator  facepiece  for  fit  testing  shall 
be  completely  removed,  and  the 
facepiece  restored  to  NIOSH-approved 
configuration,  before  that  facepiece  can 
be  used  in  the  workplace. 

(g)  Use  of  respirators.  This  paragraph 
requires  employers  to  establish  and 
implement  procedures  for  the  proper 
use  of  respirators.  These  requirements 


include  prohibiting  conditions  that  may 
result  in  facepiece  seal  leakage, 
preventing  employees  from  removing 
respirators  in  hazardous  environments, 
taking  actions  to  ensure  continued 
effective  respirator  operation  throughout 
the  work  shift,  and  establishing 
procedures  for  the  use  of  respirators  in 
IDLH  atmospheres  or  in  interior 
structural  firefighting  situations. 

(1)  Facepiece  sea]  protection,  (i)  The 
employer  shall  not  permit  respirators 
with  tight-fitting  facepieces  to  be  worn 
by  employees  who  have: 

(A)  Facial  hair  that  comes  between  the 
sealing  surface  of  the  facepiece  and  the 
face  or  that  interferes  with  valve 
function;  or 

(B)  Any  condition  that  interferes  with 
the  face-to-facepiece  seal  or  valve 
function. 

(ii)  If  an  employee  wears  corrective 
glasses  or  goggles  or  other  personal 
protective  equipment,  the  employer 
shall  ensure  that  such  equipment  is 
worn  in  a  manner  that  does  not  interfere 
with  the  seal  of  the  facepiece  to  the  face 
of  the  user. 

(iii)  For  all  tight-fitting  respirators,  the 
employer  shall  ensure  that  employees 
perform  a  user  seal  check  each  time  they 
put  on  the  respirator  using  the 
procedures  in  Appendix  B-\  or 
procediu^s  recommended  by  the 
respirator  manufacturer  that  the 
employer  demonstrates  are  as  effective 
as  those  in  Appendix  B-1  of  this 
section. 

(2)  Continuing  respirator 
effectiveness,  (i)  Appropriate 
surveillance  shall  be  maintained  of 
work  area  conditions  and  degree  of 
employee  exposure  or  stress.  When 
there  is  a  change  in  work  area 
conditions  or  degree  of  employee 
exposure  or  stress  that  may  affect 
respirator  effectiveness,  the  employer 
shall  reevaluate  the  continued 
effectiveness  of  the  respirator. 

(ii)  The  employer  shall  ensure  that 
employees  leave  the  respirator  use  area: 

(A)  To  wash  their  faces  and  respirator 
facepieces  as  necessary  to  prevent  eye  or 
skin  irritation  associated  with  respirator 
use;  or 

(B)  If  they  detect  vapor  or  gas 
breakthrough,  changes  in  breathing 
resistance,  or  leakage  of  the  facepiece;  or 

(C)  To  replace  the  respirator  or  the 
filter,  cartridge,  or  canister  elements. 

(iii)  If  the  employee  detects  vapor  or 
gas  breakthrou^,  changes  in  breathing 
resistance,  or  leakage  of  the  facepiece, 
the  employer  must  replace  or  repair  the 
respirator  before  allowing  the  employee 
to  retiuTi  to  the  work  area. 

(3)  Procedures  for  IDLH  atmospheres. 
For  all  IDLH  atmospheres,  the  employer 
shall  ensure  that: 
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(i)  One  employee  or,  when  needed, 
more  than  one  employee  is  located 
outside  the  IDLH  atmosphere; 

(ii)  Visual,  voice,  or  signal  line 
communication  is  maintained  between 
the  employee(s)  in  the  IDLH  atmosphere 
and  the  employee(s)  located  outside  the 
IDLH  atmosphere; 

(iii)  The  employee(s)  located  outside 
the  IDLH  atmosphere  are  trained  and 
equipped  to  provide  efl^ective 
emergency  rescue; 

(ivj  The  employer  or  designee  is 
notified  before  the  employee(s)  located 
outside  the  IDLH  atmosphere  enter  the 
IDLH  atmosphere  to  provide  emergency 
rescue; 

(v)  The  employer  or  designee 
authorized  to  do  so  by  the  employer, 
once  notified,  provides  necessary 
assistance  appropriate  to  the  situation; 

(vi)  EmployeeCs)  located  outside  the 
IDLH  atmospheres  are  equipped  with: 

(A)  Pressure  demand  or  other  positive 
pressure  SCBAs,  or  a  pressure  demand 
or  other  positive  pressiu«  supplied-air 
respirator  with  auxiliary  SCSA;  and 
either 

(B)  Appropriate  retrieval  equipment 
for  removing  the  employee(s)  who 
enter(s)  these  hazardous  atmospheres 
where  retrieval  equipment  would 
contribute  to  the  rescue  of  the 
employee(s)  and  would  not  increase  the 
overall  risk  resulting  from  entry;  or 

(C)  Equivalent  means  for  rescue  where 
retrieval  equipment  is  not  required 
under  paragraph  (g){3){vi)(B). 

(4)  Procedures  for  interior  structural 
firefighting.  In  addition  to  the 
requirements  set  forth  under  paragraph 
(g)(3),  in  interior  structural  fires,  the 
employer  shall  ensure  that: 

(i)  At  least  two  employees  enter  the 
IDLH  atmosphere  and  remain  in  visual 
or  voice  contact  with  one  another  at  all 
times; 

(ii)  At  least  two  employees  are  located 
outside  the  IDLH  atmosphere:  and 

(iii)  All  employees  engaged  in  isierior 
structural  firefighting  use  SCBAs. 

Note  1  to  paragraph  (g):  One  of  the  two 

individuals  located  outside  the  IDLH 
atmosphere  may  be  assigned  to  an  additional 
role,  such  as  incident  commander  in  charge 
of  the  emergency  or  safety  officer,  so  long  as 
this  individual  is  able  to  perform  assistance 
or  rescue  activities  without  jeopardizing  the 
safety  or  health  of  any  firefighter  working  at 
the  incident. 

Note  2  to  paragraph  (g):  Nothing  in  this 
section  is  meant  to  preclude  firefighters  from 
performing  emergency  rescue  activities 
before  an  entire  team  has  assembled. 

(h)  Maintenance  and  care  of 
respirators.  This  paragraph  requires  the 
employer  to  provide  for  the  cleaning 
and  disinfecting,  storage,  inspection, 
and  repair  of  respirators  used  by 
employees. 


(1)  Cleaning  and  disinfecting.  The 
employer  shall  provide  each  respirator 
user  with  a  respirator  that  is  clean, 
sanitary,  and  in  good  working  order. 
The  employer  shall  ensure  that 
respirators  are  cleaned  and  disinfected 
using  the  procedures  in  Appendix  B-2 
of  this  section,  or  procedures 
recommended  by  the  respirator 
manufacturer,  provided  that  such 
procedures  are  of  equivalent 
effectiveness.  The  respirators  shall  be 
cleaned  and  disinfected  at  the  following 
intervals: 

(i)  Respirators  issued  for  the  exclusive 
use  of  an  employee  shall  be  cleaned  and 
disinfected  as  often  as  necessary  to  be 
maintained  in  a  sanitary  condition; 

(ii)  Respirators  issued  to  more  than 
one  employee  shall  be  cleaned  and 
disinfected  before  being  worn  by 
different  individuals; 

(iii)  Respirators  maintained  for 
emergency  use  shall  be  cleaned  and 
disinfected  after  each  use;  and 

(iv)  Respirators  used  in  fit  testing  and 
training  shall  be  cleaned  and  disinfected 
after  each  use. 

(2)  Storage.  The  employer  shall 
ensure  that  respirators  are  stored  as 
follows: 

(i)  All  respirators  shall  be  stored  to 
protect  them  from  damage, 
contamination,  dust,  sunlight,  extreme 
temperatures,  excessive  moisture,  and 
damaging  chemicals,  and  they  shall  be 
packed  or  stored  to  prevent  deformation 
of  the  facepiece  and  exhalation  valve. 

(ii)  In  addition  to  the  requirements  of 
paragraph  (h)(2)(i)  of  this  section, 
emergency  respirators  shall  be: 

(A)  Kept  accessible  to  the  work  area; 

(B)  Stored  in  compartments  or  in 
covers  that  are  clearly  marked  as 
containing  emergency  respirators;  and 

(C)  Stored  in  accordance  with  any 
apphcable  manufacturer  instructions. 

(3)  Inspection,  (i)  The  employer  shall 
ensure  that  respirators  are  inspected  as 
follows: 

(A)  All  respirators  used  in  routine 
situations  shall  be  inspected  before  each 
use  and  during  cleaning; 

(B)  All  respirators  maintained  for  use 
in  emergency  situations  shall  be 
inspected  at  least  monthly  and  in 
accordance  with  the  manufacturer's 
recommendations,  and  shall  be  checked 
for  proper  function  before  and  after  each 
use;  and 

(C)  Emergency  escape-only  respirators 
shall  be  inspected  before  being  carried 
into  the  workplace  for  use. 

(ii)  The  employer  shall  ensure  that 
respirator  inspections  include  the 
following: 

(A)  A  check  of  respirator  function, 
tightness  of  connections,  and  the 
condition  of  the  various  parts  including. 


but  not  limited  to,  the  facepiece,  head 
straps,  valves,  coimecting  tube,  and 
cartridges,  canisters  or  filters;  and 

(B)  A  check  of  elastomeric  parts  for 
pliability  and  signs  of  deterioration. 

(iii)  In  addition  to  the  requirements  of 
paragraphs  (h)(3)(i)  and  (ii)  of  this 
section,  self-contained  breathing 
apparatus  shall  be  inspected  monthly. 
Air  and  oxygen  cylinders  shall  be 
maintained  in  a  hilly  charged  state  and 
shall  be  recharged  when  the  pressure 
falls  to  90%  of  the  manufacturer's 
recommended  pressure  level.  The 
employer  shall  determine  that  the 
regulator  and  warning  devices  function 
properly. 

(iv)  For  respirators  maintained  'or 
emergency  use,  the  employer  shall: 

(A)  Certify  the  respirator  by 
dociunenting  the  date  the  inspection 
was  performed,  the  name  (or  signature) 
of  the  person  who  made  the  inspection, 
the  findings,  required  remedial  action, 
and  a  serial  number  or  other  means  of 
identifying  the  inspected  respirator;  and 

(B)  Provide  this  information  on  a  tag 
or  label  that  is  attached  to  the  storage 
compartment  for  the  respirator,  is  kept 
with  the  respirator,  or  is  included  in 
inspection  reports  stored  as  paper  or 
electronic  files.  This  information  shall 
be  maintained  imtil  replaced  following 
a  subsequent  certification. 

(4)  Repairs.  The  employer  shall 
ensure  that  respirators  that  fail  an 
inspection  or  are  otherwise  found  to  be 
defective  are  removed  from  service,  and 
are  discarded  or  repaired  or  adjusted  in 
accordance  with  the  following 
procedures: 

(i)  Repairs  or  adjustments  to 
respirators  are  to  be  made  only  by 
persons  appropriately  trained  to 
perform  such  operations  and  shall  use 
only  the  respirator  manufacturer's 
NIOSH-approved  parts  designed  for  the 
respirator; 

(ii)  Repairs  shall  be  made  according  to 
the  manufacturer's  recommendations 
and  specifications  for  the  type  and 
extent  of  repairs  to  be  performed;  and 

(iii)  Reducing  and  admission  valves, 
regulators,  and  alarms  shall  be  adjusted 
or  repaired  only  by  the  manufactiu«r  or 
a  technician  trained  by  the 
manufacturer. 

(i)  Breathing  air  quality  and  use.  This 
paragraph  requires  the  employer  to 
provide  employees  using  atmosphere- 
supplying  respirators  (supplied-air  and 
SCBA)  with  breathing  gases  of  high 
purity. 

(1)  The  employer  shallensure  that 
compressed  air,  compressed  oxygen, 
liquid  air,  and  liquid  oxygen  used  for 
respiration  accords  with  die  following 
specifications: 


UMI 
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(i)  Compressed  and  liquid  oxygen 
shall  meet  the  United  States 
Pharmacopoeia  requirements  for 
medical  or  breathing  oxygen;  and 

(ii)  Compressed  breathmg  air  shall 
meet  at  least  the  requirements  for  Type 
1-Grade  D  breathing  air  described  in 
ANSI/CompreisBed  Gas  Association 
Commodity  Specification  for  Air,  G- 
7.1-1989,  to  include: 

(A)  Oxygen  content  (v/v)  of  19.5- 
23.5%:  I 

(B)  Hydroca^  xm  (condensed)  content 
of  5  milhgram^  per  cubic  meter  of  air  or 
less;  I 

(C)  Carbon  monoxide  (CO)  content  of 
10  ppm  or  less; 

(Dj  Carbon  dioxide  content  of  1,000 
ppm  or  less;  atid 
(E)  Lack  of  lii^ticeable  odor. 

(2)  The  emp|<>yer  shall  ensure  that 
compressed  o^tygen  is.not  used  in 
atmosphere-su>pl)ring  respirators  that 
have  previously  used  compressed  air. 

(3)  The  employer  shall  ensure  that 
oxygen  coiureimations  greater  than 
23.5%  are  used  only  in  equipment 
designed  for  o:icygen  service  or 
distribution,      j 

(4)  The  emp!  oyer  shall  ensure  that 
cylinders  used  to  supply  breathing  air  to 
respirators  me^i  the  following 
requirements:    I 

(i)  Cylinders  are  tested  and 
maintained  as  prescribed  in  the 
Shipping  Contk  ner  Specification 
Regulations  oft  le  Department  of 
Transportation]  49  CFR  part  173  and 
part  178); 

(ii)  Cylinder^  {of  purchased  breathing 
air  have  a  certiRcate  of  analysis  from  the 
suppher  that  the  breathing  air  meets  the 
requirements  fot  Type  1 — Grade  D 
breathing  air;  and 

(iii)  The  moi«ure  content  in  the 
cylinder  does  not  exceed  a  dew  point  of 
-  50  "F  ( -  45.6J  fC)  at  1  atmosphere 
pressure. 

(5)  The  employer  shall  ensure  that 
compressors  usufd  to  supply  breathing 
air  to  respirato^  are  constructed  and 
situated  so  as  t^j 

(i)  Prevent  eiil^  of  contaminated  air 
into  the  air-supply  system; 

(ii)  MinimizeTpoistiue  content  so  that 
the  dew  point  atj  1  atmosphere  pressure 
is  10  degrees  F  l[S.56  "C)  below  the 
ambient  temperature: 

(iii)  Have  sui^ble  in-line  air-piuifying 
sorbent  beds  anjd  filters  to  further  ensure 
breathing  air  qi^^ity.  Sorbent  beds  and 
filters  shall  be  ipaintained  and  replaced 
or  refurbished  ]i4riodically  following 
the  manufacturer's  instructions. 

(iv)  Have  a  tag  c(Hitaining  the  most 
recent  change  daite  and  the  signature  of 
the  person  auth|cirized  by  the  employer 
to  perform  the  (ihange.  The  tag  shall  be 
maintained  at  the  compressor. 


(6)  For  compressors  that  are  not  oil- 
lubricated,  the  employer  shall  ensiue 
that  carbon  monoxide  levels  in  the 
breathing  air  do  not  exceed  10  ppm. 

(7)  For  oil-lubricated  compressors,  the 
employer  shall  use  a  high-temperature 
or  carbon  monoxide  alarm,  or  both,  to 
monitor  carbon  monoxide  levels.  If  only 
high-temperature  alarms  are  used,  the 
air  supply  shall  be  monitored  at 
intervals  sufficient  to  prevent  carbon 
monoxide  in  the  breathing  air  from 
exceeding  10  ppm. 

(8)  The  employer  shall  ensure  that 
breathing  air  coupUngs  are  incompatible 
with  outlets  for  nonrespirable  worksite 
air  or  other  gas  systems.  No 
asphyxiating  substance  shall  be 
introduced  into  breathing  air  lines. 

(9)  The  employer  shall  use  breathing 
gas  containers  marked  in  accordance 
with  the  NIOSH  respirator  certification 
standard,  42  CFR  part  84. 

(j)  Identification  of  filters,  cartridges, 
and  canisters.  The  employer  shall 
ensiue  that  all  filters,  cartridges  and 
canisters  used  in  the  workplace  are 
labeled  and  color  coded  with  the  NIOSH 
affproval  label  and  that  the  label  is  not 
removed  and  remains  legible. 

(k)  Training  and  information.  This 
paragraph  requires  the  employer  to 
provide  effective  training  to  employees 
who  are  required  to  use  respirators.  The 
training  must  be  comprehensive, 
understandable,  and  recur  annually,  and 
more  often  if  necessary.  This  paragraph 
also  requires  the  employer  to  provide 
the  basic  information  on  respirators  in 
Appendix  D  of  this  section  to  employees 
who  wear  respirators  when  not  required 
by  this  section  or  by  the  employer  to  do, 
so. 

(1)  The  employer  shall  ensure  that 
each  employee  can  demonstrate 
knowledge  of  at  least  the  following: 

(i)  Why  the  respirator  is  necessary  and 
how  improper  fit,  usage,  or  maintenance 
can  compromise  the  protective  efiiect  of 
the  respirator; 

(ii)  What  the  limitations  and 
capabilities  of  the  respirator  are; 

(iii)  How  to  use  the  respirator 
effectively  in  emergency  situations, 
including  situations  in  which  the 
respirator  malfunctions; 

(iv)  How  to  inspect,  put  on  and 
remove,  use,  and  check  the  seals  of  the 
respirator; 

(v)  What  the  procedures  are  for 
maintenance  and  storage  of  the 
respirator; 

(vi)  How  to  recognize  medical  signs 
and  symptoms  that  may  limit  or  prevent 
the  effective  use  of  respirators;  and 

(vii)  The  general  requirements  of  this 
section. 


(2)  The  training  shall  be  conducted  in 
a  manner  that  is  understandable  to  the 
employee. 

(3)  The  employer  shall  provide  the 
training  prior  to  requiring  the  employee 
to  use  a  respirator  in  the  workplace. 

(4)  An  employer  who  is  able  to 
demonstrate  that  a  new  employee  has 
received  training  within  the  last  12 
months  that  addresses  the  elements 
specified  in  paiegraph  (k)(l)(i)  through 
(vii)  is  not  required  to  repeat  such 
training  provided  that,  as  required  by 
paragraph  (k)(l),  the  employee  can 

^  demonstrate  knowledge  of  those 
element(s).  Previous  training  not 
repeated  initially  by  the  employer  must 
be  provided  no  later  than  12  months 
from  the  date  of  the  previous  training. 

(5)  Retraining  shall  be  administered 
annually,  and  when  the  following 
situations  occur: 

(i)  Changes  in  the  workplace  or  the 
t)rpe  of  respirator  render  previous 
training  obsolete; 

(ii)  Inadequacies  in  the  employee's 
knowledge  or  use  of  the  respirator 
indicate  that  the  employee  has  not 
retained  the  requisite  understanding  or 
skill;  or 

(iii)  Any  other  situation  ai^ses  in 
which  retraining  appears  necessary  to 
ensure  safe  respirator  use. 

(6)  The  basic  advisory  information  on 
respirators,  as  presented  in  Appendix  D 
of  this  section,  shall  be  provided  by  the 
employer  in  any  written  or  oral  format, 
to  employees  who  wear  respirators 
when  such  use  is  not  required  by  this 
section  or  by  the  employer. 

(1)  Pmgram  evaluation.  This  section  . 
requires  the  employer  to  conduct 
evaluations  of  the  workplace  to  ensure 
that  the  written  respiratory  protection 
program  is  being  properly  implemented, 
and  to  consult  employees  to  ensure  that 
they  are  using  the  respirators  properly. 

(1)  The  employer  shall  conduct 
evaluations  of  the  workplace  as 
necessary  to  ensiue  that  the  provisions 
of  the  current  written  program  are  being 
effectively  implemented  and  that  it 
continues  to  be  effective. 

(2)  The  employer  shall  regularly 
consult  employees  required  to  use 
respirators  to  assess  the  employees' 
views  on  program  effectiveness  and  to 
identify  any  problems.  Any  problems 
that  are  identified  during  this 
assessment  shall  be  corrected.  Factors  to 
be  assessed  include,  but  are  not  limited 
to: 

(i)  Respirator  fit  (including  the  abiUty 
to  use  the  respirator  without  interfering 
with  effective  workplace  performance); 

(ii)  Appropriate  respirator  selection 
for  the  hazards  to  which  the  employee 
is  exposed; 
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_   (iii)  Proper  respirator  use  under  the 
workplace  conditions  the  employee 
encounters;  and 

(iv)  Proper  respirator  maintenance. 

(m)  Recordkeeping.  This  section 
requires  the  employer  to  establish  and 
retain  written  information  regarding 
medical  evaluations,  Ht  testing,  and  the 
respirator  program.  This  information 
will  facilitate  employee  involvement  in 
the  respirator  program,  assist  the 
employer  in  auditing  the  adequacy  of 
the  program,  and  provide  a  record  for 
compliance  determinations  by  OSHA. 

(1)  Medical  evaluation.  Records  of 
medical  evaluations  required  by  this 
section  must  be  retained  and  made 
available  in  accordance  with  29  CFR 
1910.1020. 

(2)  Fit  testing,  (i)  The  employer  shall 
establish  a  record  of  the  qualitative  and 
quantitative  fit  tests  administered  to  an 
employee  including: 

(A)  The  name  or  identification  of  the 
employee  tested; 

(B)  Type  of  fit  test  performed; 

(C)  Specific  make,  model,  style,  and 
size  of  respirator  tested; 

(D)  Date  of  test;  and 

(E)  The  pass/fail  results  for  QLPTs  or 
the  fit  factor  and  strip  chart  recording  or 
other  recording  of  the  test  results  for 
QNFTs. 

(ii)  Fit  test  records  shall  be  retained 
for  respirator  users  until  the  next  fit  test 
is  administered. 

(3)  A  written  copy  of  the  current 
respirator  program  shall  be  retained  by 
the  employer. 

(4)  Written  materials  required  to  be 
retained  under  this  paragraph  shall  be 
made  available  upon  request  to  affected 
employees  and  to  the  Assistant 
Secretary  or  designee  for  examination 
and  copying. 

(n)  Dates.  (1)  Effective  date.  This 
section  is  effective  April  8, 1998.  The 
obligations  imposed  by  this  section 
commence  on  the  effective  date  unless 
otherwise  noted  in  this  paragraph. 
Compliance  with  obligations  that  do  not 
commence  on  the  effective  date  shall 
occur  no  later  than  the  applicable  start- 
up date. 

(2)  Compliance  dates.  All  obligations 
of  this  section  commence  on  the 
efl^ective  date  except  as  follows: 

(i)  The  determination  that  respirator 
use  is  required  (paragraph  (a))  shall  be 
completed  no  later  than  September  8, 
1998. 

(ii)  Compliance  with  provisions  of 
this  section  for  all  other  provisions  shall 
be  completed  no  later  than  October  5, 
1998. 

(3)  The  provisions  of  29  CFR  1910.134 
and  29  CFR  1926.103,  contained  in  the 
29  CFR  parts  1900  to  1910.99  and  the 
29  CFR  part  1926  editions,  revised  as  of 


July  1, 1997,  are  in  effect  and 
enforceable  until  April  8, 1998,  or 
during  any  administrative  or  judicial 
stay  of  the  provisions  of  this  section. 

(4)  Existing  Respiratory  Protection 
Programs.  If,  in  the  12  month  period 
preceding  April  8, 1998,  the  employer 
has  conducted  annual  respirator 
training,  fit  testing,  respirator  program 
evaluation,  or  medical  evaluations,  the 
employer  may  use  the  results  of  those 
activities  to  comply  with  the 
corresponding  provisions  of  this 
section,  providing  that  these  activities 
,  were  conducted  in  a  manner  that  meets 
the  requirements  of  this  section. 

(o)  Appendices.  (1)  Compliance  with 
Appendix  A,  Appendix  B-1,  Appendix 
B-2,  and  Appendix  C  of  this  section  is 
mandatory. 

(2)  Appendix  D  of  this  section  is  non- 
mandatory  and  is  not  intended  to  create 
any  additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligations. 

Appendix  A  to  §  1910.134:  Fit  Testing 
Procedures  (Mandatory) 

Part  I.  OSHA-Accepted  Fit  Test  Protocols 

A.  Fit  Testing  Procedures — General 
Requirements 

The  employer  shall  conduct  fit  testing 
using  the  following  procedures.  The 
requirements  in  this  appendix  apply  to  all 
OSHA-accepted  fit  test  methods,  both  QLFT 
and  QNFT. 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  acceptable  respirator  from  a 
sufficient  number  of  respirator  models  and 
sizes  so  that  the  respirator  is  acceptable  to, 
and  correctly  fits,  the  user. 

2.  Prior  to  the  selection  process,  the  test    " 
subject  shall  be  shd^n  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  face,  how  to  set  strap  tension  and  how 

to  determine  an  acceptable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  t)ecause  it 
is  only  a  review. 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
that  provides  Die  most  acceptable  fit.  Each 
respirator  represents  a  different  size  and 
shape,  and  if  fitted  and  used  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instructed  to 
hold  each  chosen  facepiece  up  to  the  face 
and  eliminate  those  that  obviously  do  not 
give  an  acceptable  fit. 

5.  The  more  acceptable  facepieces  are 
noted  in  case  the  one  selected  proves 
unacceptable;  the  most  comfortable  mask  is 
donned  and  worn  at  least  five  minutes  to 
assess  comfort.  Assistance  in  assessing 
comfort  can  be  given  by  discussing  the  points 
in  the  following  item  A. 6.  If  the  test  subject 

is  not  femiliar  with  using  a  particular 
respirator,  the  test  subject  shall  be  directed 
to  don  the  mask  several  times  and  to  adjust 
the  straps  each  time  to  become  adept  at 
setting  proper  tension  on  the  straps. 


6.  Assessment  of  comfort  shall  include  a 
review  of  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

(a)  Position  of  the  mask  on  the  nosq 

(b)  Room  for  eye  protection 

(c)  Room  to  talk 

(d)  Position  of  mask  on  face  and  cheeks 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overiy 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip; 

(f)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  a  user  seal 
check,  either  the  negative  and  positive 
pressure  seal  checks  described  in  Appendix  ^ 
B-1  of  this  section  or  those  recommended  by 
the  respirator  manufacturer  which  provide 
equivalent  protection  to  the  procedures  in 
Appendix  B-1.  Before  conducting  the 
negative  and  positive  pressure  checks,  the 
subject  shall  be  toid^to  seat  the  mask  on  the 
face  by  moving  the  head  from  side-to-side 
and  up  and  down  slowly  while  taking  in  a 
few  slow  deep  breaths.  Another  facepiece 
shall  be  selected  and  retested  if  the  test 
subject  foils  the  user  seal  check  tests. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  mustache  or  sideburns 
which  cross  the  respirator  sealing  surface. 
Any  type  of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  renaoved. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  or  other  licensed 
health  care  professional,  as  appropriate,  to 
determine  whether  the  test  subject  can  wear 
a  respirator  while  performing  her  or  his 
duties. 

11.  If  the  employee  finds  the  fit  of  the 
respirator  unacceptable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  different 
respirator  and  to  be  retested. 

12.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  performing. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
test. 

13.  The  fit  test  shall  be  perioTmed  while 
the  test  subject  is  wearing  any  applicable 
safety  equipment  that  may  be  worn  during 
actual  respirator  use  which  could  interfere 
with  respirator  fit. 

14.  Test  Exercises,  (a)  The  following  test 
exercises  are  to  be  performed  for  all  fit  testing 
methods  prescribed  in  this  appendix,  except 
for  the  CNP  method.  A  separate  fit  testing 
exercise  regimen  is  contained  in  the  CNP 
protocol.  The  test  subject  shall  perform 
exercises,  in  the  test  environment,  in  the 
following  manner: 


UMI 
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(1)  Normal  brUithing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

(2)  Deep  breaming.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply,  taking  c^^tion  so  as  not  to 
hypisrventilate. '  • 

(3)  Turning  h^d  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(4)  Moving  hebd  up  and  down.  Standing  in 

Elace,  the  subject  shall  slowly  move  his/her 
ead  up  and  down.  The  subject  shall  be 
instructed  to  inhlle  in  the  up  position  (i.e., 
when  looking  tontrard  the  ceiling). 

(5)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  tnough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  frtjm  100, 
or  recite  a  memorized  poem  or  song. 

Rainbow  Passagf^, 

When  the  sunlit  strikes  raindrops  in  the 
air,  they  act  likeiq  prism  and  form  a  rainbow. 
The  rainbow  is  4  division  of  white  light  into 
many  beautiful  (i(^lors.  These  take  the  shape 
of  a  long  round  itch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  Thqre  is,  according  to  legend,  a 
boiling  pot  of  golid  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

(6)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  froMming.  (This  applies  only  to 
QNFT  testing;  it  ii^  not  performed  for  QLFT) 

(7)  Bending  ovar.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Jogg^  in  place  shall  be 
substituted  for  this  exercise  in  those  test 
environments  suidi  as  shroud  type  QNFT  or 
QLFT  units  that  do  not  permit  bending  over 
at  the  waist. 

(8)  Normal  braajthing.  Same  as  exercise  (1). 
(b)  Each  test  exercise  shall  be  performed 

for  one  minute  eKcept  for  the  grimace 
exercise  which  shall  be  performed  for  15 
seconds.  The  test  subject  shall  be  questioned 
by  the  test  conductor  regarding  the  comfort 
of  the  respirator  upon  completion  of  the 
protocol.  If  it  has  become  unacceptable, 
another  model  of  respirator  shall  be  tried. 
The  respirator  st^ll  not  be  adjusted  once  the 
fit  test  exercises  Ngin-  Any  adjustment  voids 
the  test,  and  the  nit  test  must  be  repeated. 

B.  Qualitative  Fit  Test  (QILFT)  Protocols 
1.  General  ' 

(a)  The  employ0r  shall  ensure  that  persons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
ensure  that  test  equipment  is  in  proper 
working  order,    i  > 

(b)  The  emplo)|ar  shall  ensure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  within  the  parameters  for 
which  it  was  desired. 


2.  Isoamyl  Acetate  Protocol 

Note:  This  profe  col  is  not  appropriate  to 
use  for  the  fit  tesl|i|ig  of  particulate 


respirators.  If  used  to  fit  test  particulate 
respirators,  the  respirator  must  be  equipped 
with  an  organic  vapor  filter. 

(a)  Odor  Threshold  Screening 

Odor  threshold  screening,  performed 
without  wearing  a  respirator,  is  intended  to 
determine  if  the  individual  tested  can  detect 
the  odor  of  isoamyl  acetate  at  low  levels. 

(1)  Three  1  liter  glass  jars  with  metal  lids 
are  required. 

(2)  Odor-free  water  (e.g.,  distilled  or  spring 
water)  at  approximately  25'  C  (77"  F)  shall 
be  used  for  the  solutions. 

(3)  The  isoamyl  acetate  (L\A)  (also  known 
at  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  ml  of  pure  lAA  to  800 
ml  of  odor-&«e  water  in  a  1  liter  jar,  closing 
the  lid  and  shaking  for  30  seconds.  A  new 
solution  shall  be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be 
well-ventilated  to  prevent  the  odor  of  lAA 
from  becoming  evident  in  the  general  room 
air  where  testing  takes  place. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  ml  of  the  stock 
solution  into  500  ml  of  odor-fi«e  water  using 
a  clean  dropper  or  pipette.  The  solution  shall 
l>e  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 
lAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  he 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor-free  water. 

(7)  The  odor  test  and  test  blank  jar  lids 
shall  be  labeled  (e.g.,  1  and  2)  for  jar 
identification.  Labels  shall  be  placed  on  the 
lids  so  that  they  can  be  peeled  off 
periodically  and  switched  to  maintain  the 
integrity  of  the  test. 

(8)  The  following  instruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e.,  land  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
lianana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amourit  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(9)  The  mixtures  used  in  the  LAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fetigue  in  the 
subject 

(10)  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

(b)  Isoamyl  Acetate  Fit  Test 

(1)  The  fit  test  chamber  shall  be  a  clear  55- 
gallon  drum  liner  sus(>ended  inverted  over  a 
2-foot  diameter  frame  so  that  the  top  of  the 
chamber  is  about  6  inches  above  the  test 
subject's  head.  If  no  drum  liner  is  available, 
a  similar  chamber  shall  be  constructed  using 


plastic  sheeting.  The  inside  top  center  of  the 
chamber  shall  have  a  small  hook  attached. 

(2)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
oi;ganic  vapors. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well-ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4)  A  copy  of  the  test  exercises  and  any 
prepared  text  from  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(5)  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch 
piece  of  paper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  wetted  with  0.75  ml  of  pure  lAA.  The 
test  subject  shall  hang  the  wet  towel  on  the 
hook  at  the  top  of  the  chamber.  An  lAA  test 
swab  or  ampule  may  be  substituted  for  the 
lAA  wetted  paper  towel  provided  it  has  been 
demonstrated  that  the  alternative  LAA  source 
will  generate  an  lAA  test  atmosphere  with  a 
concentration  equivalent  to  that  generated  by 
the  paper  towel  method. 

(6)  Allow  two  minutes  for  the  LAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject: 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  test 
exercises;  or  to  demonstrate  some  of  the 
exercises. 

(7)  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA.  the  test 
is  foiled.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fotigue. 

(6)  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator.  The  test  subject  shall  repeat  the 
odor  sensitivity  test,  select  and  put  on 
another  respirator,  return  to  the  test  area  and 
again  begin  the  fit  test  procedure  described 
in  (b)  (1)  through  (7)  above.  The  process 
continues  until  a  respirator  that  fits  well  has 
been  found.  Should  the  odor  sensitivity  test 
be  failed,  the  subject  shall  wait  at  least  5 
minutes  before  retesting.  Odor  sensitivity 
will  usually  have  returned  by  this  time. 

(9)  If  the  subject  passes  the  test,  the 
efficiency  of  the  test  procedure  shall  be 
demonstrated  by  having  the  subject  break  the 
respirator  face  seal  and  take  a  breath  before 
exiting  the  chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test,  so  that  there  is  no 
significant  lAA  concentration  buildup  in  the 
chamber  during  subsequent  tests.  The  used 
towels  shall  be  kept  in  a  self-sealing  plastic 
l>ag  to  keep  the  test  area  from  being 
contaminated. 

3.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing  procedure 
shall  be  explained  to  the  test  subject  prior  to 
the  conduct  of  the  screening  test. 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening. 
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performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  During  threshold  screening  as  well  as 
during  fit  testing,  subjects  shall  wear  an 
enclosure  about  the  head  and  shoulders  that 
is  approximately  12  inches  in  diameter  by  14 
inches  tall  with  at  least  the  front  portion 
clear  and  that  allows  free  movements  of  the 
head  when  a  respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  #  FT  14  and  #  FT15 
combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  V^-inch 
(1.9  cm)  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  slightly  open  mouth  with 
tongue  extended.  The  subject  is  instructed  to 
rep)ort  when  he/she  detects  a  sweet  taste. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  The  nozzle  is 
directed  away  from  the  nose  and  mouth  of 
the  person.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

(5)  The  threshold  check  solution  is 
prepared  by  dissolving  0.83  gram  of  sodium 
saccharin  USP  in  100  ml  of  warm  water.  It 
can  be  prepared  by  putting  1  ml  of  the  fit  test 
solution  (see  (b)(5)  below)  in  100  ml  of 
distilled  water. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted.  If  the  tefst  subject 
reports  tasting  the  sweet  taste  during  the  ten 
squeezes,  the  screening  test  is  completed. 
The  taste  threshold  is  noted  as  ten  regardless 
of  the  number  of  squeezes  actually 
completed. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  rep)eated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted.  If  the  test  subject  reports 
tasting  the  sweet  taste  during  the  second  ten 
squeezes,  the  screening  test  is  completed. 
The  taste  threshold  is  noted  as  twenty 
regardless  of  the  number  of  squeezes  actually 
completed. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted.  If  the  test  subject  reports 
tasting  the  sweet  taste  during  the  third  set  of 
ten  squeezes,  the  screening  test  is  completed. 
The  taste  threshold  is  noted  as  thirty 
regardless  of  the  nimiber  of  squeezes  actually 
completed. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(1 1)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  is  unable 
to  taste  saccharin  and  may  not  perform  the 
saccharin  fit  test 

Note  to  paragraph  3.  (a):  If  the  test  subject 
eats  or  drinks  something  sweet  before  the 


screening  test,  he/she  may  be  unable  to  taste 
the  weak  saccharin  solution. 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  ml  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  each  morning  and  afternoon  or  at  least 
every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure. 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  smoke,  or  chew  gimi  for 
15  minutes  before  the  test. 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  3.  (a)  above. 

(3)  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  I.  A.  of  this  appendix.  The  respirator 
shall  be  properly  adjusted  and  equipped  with 
a  particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  or 
equivalent  is  used  to  spray  the  fit  test 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  screening  test  solution  nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
ml  of  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  slightly  open  mouth  with  tongue 
extended,  and  report  if  he/she  tastes  the 
sweet  taste  of  saccharin. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  an  initial 
concentration  of  saccharin  fit  test  solution  is 
sprayed  into  the  enclosure  using  the  same 
number  of  squeezes  (either  10,  20  or  30 
squeezes)  based  on  the  number  of  squeezes 
required  to  elicit  a  taste  response  as  noted 
during  the  screening  test.  A  minimum  of  10 
squeezes  is  required. 

(8)  After  generating  the  aerosol,  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  I.  A.  14.  of  this  appendix. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  original  number  of  squeezes  used 
initially  (e.g.,  5, 10  or  15). 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected.  If  the 
test  subject  does  not  report  tasting  the 
saccharin,  the  test  is  passed. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  the  test  is 
failed.  A  different  respirator  shall  be  tried 
and  the  entire  test  procedure  is  repeated 
(taste  threshold  screening  and  fit  testing). 

(12)  Since  the  nebulizer  has  a  tendency  to 
clog  during  use,  the  test  operator  must  make 
periodic  checks  of  the  nebulizer  to  ensure 
that  it  is  not  clogged.  If  clogging  is  found  at 
the  end  of  the  test  session,  the  test  is  invalid. 
4.  BitrexTM  (Denatonium  Benzoate)  Solution 
Aerosol  Qualitative  Fit  Test  Protocol 

The  BitrexTM  (Denatonium  benzoate) 
solution  aerosol  QLFT  protocol  uses  the 
published  saccharin  test  protocol  because 
that  protocol  is  widely  accepted.  Bitrex  is 
routinely  used  as  a  taste  aversion  agent  in 


household  liquids  which  children  should  not 
be  drinking  and  is  endorsed  by  the  American 
Medical  Association,  the  National  Safety 
Ck>uncil,  and  the  American  Association  of 
Poison  Control  Centers.  The  entire  screening 
and  testing  procedure  shall  be  explained  to 
the  test  subject  prior  to  the  conduct  of  the 
screening  test. 

(a)  Taste  Threshold  Screening. 

The  Bitrex  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
Bitrex. 

(1)  During  threshold  screening  as  well  ais 
during  fit  testing,  subjects  shall  wear  an 
enclosure  about  the  head  and  shoulders  that 
is  approximately  12  inches  (30.5  cm)  in 
diameter  by  14  inches  (35.6  cm)  tall.  The 
front  portion  of  the  enclosure  shall  be  clear 
from  the  respirator  and  allow  free  movement 
of  the  head  when  a  respirator  is  worn.  An 
enclosure  substantially  similar  to  the  3M 
hood  assembly,  parts  #14  and  #15  combined, 
is  adequate. 

(2)  The  test  enclosure  shall  have  a  V*  inch 
(1.9  cm)  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclo^re.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his  or  her  slightly  open  mouth  with 
tongue  extended.  The  subject  is  instructed  to 
report  when  he/she  detects  a  bitter  taste. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  Threshold  Check 
Solution  into  the  enclosure.  This  Nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  fit  test  solution  nebulizer. 

(5)  The  Threshold  Check  Solution  is 
prepared  by  adding  13.5  milligrams  of  Bitrex 
to  100  ml  of  5%  salt  (NaQ)  solution  in 
distilled  water. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  the  bulb 
collapses  completely,  and  is  then  released 
and  allowed  to  fully  expand. 

(7)  An  initial  ten  squeezes  are  repeated 
rapidly  and  then  the  test  subject  is  asked 
whether  the  Bitrex  can  be  tasted.  If  the  test 
subject  reports  tasting  the  bitter  taste  during 
the  ten  squeezes,  the  screening  test  is 
completed.  The  taste  threshold  is  noted  as 
ten  regardless  of  the  number  of  squeezes 
actually  completed. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the  Bitrex 
is  tasted.  If  the  test  subject  reports  tasting  the 
bitter  taste  during  the  second  ten  squeezes, 
the  screening  test  is  completed.  The  taste 
threshold  is  noted  as  twenty  regardless  of  the 
number  of  squeezes  actually  completed. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapid^  and  the 
test  subject  is  again  asked  whether  the  Bitrex 
is  tasted.  If  the  test  subject  reports  tasting  the 
bitter  taste  during  the  third  set  often 
squeezes,  the  screening  test  is  completed. 
The  taste  threshold  is  noted  as  thirty 
regardless  of  the  number  of  squeezes  actually 
completed. 

(10)  The  test  conductor  will  take  note  of 
the  nimiber  of  squeezes  required  to  solicit  a 
taste  response. 
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(11)  If  the  BitiiBx  is  not  tasted  after  30 
squeezes  (step  1 DJ),  the  test  subject  is  unable 
to  taste  Bitrex  aai  may  not  perform  the 
Bitrex  fit  test. 

(12)  If  a  taste  rasponse  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  u$«  of  the  nebulizer  means  that 
approximately  1  ml  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  to  dry.  and  refilled 
at  least  each  morning  and  afternoon  or  at 
least  every  four  hours. 

(b)  Bitrex  Soldtion  Aerosol  Fit  Test 
Procedure.  I 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  wat0r),  smoke,  or  chew  gum  for 
IS  minutes  befoM  the  test. 

(2)  The  fit  test  uses  the  same  enclosure  as 
that  described  in  4.  (a)  above. 

(3)  The  test  subject  shall  don  the  enclosure 
while  wearing  tha  respirator  selected 
according  to  secld^n  I.  A.  of  this  appendix. 
The  respirator  sqdll  be  properly  adjusted  and 
equipped  with  any  type  particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  or 
equivalent  is  used  to  spray  the  fit  test 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  rfiArked  to  distinguish  it  irom 
the  screening  test  solution  nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  337.5  mg  of  Bitrex  to  200  ml  of  a  5% 
salt  (NaCl)  solution  in  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe' 
through  his  or  bar  slightly  open  mouth  with 
tongue  extended,  |nd  be  instructed  to  report 
if  he/she  tastes  th^  bitter  taste  of  Bitrex.. 

(7)  The  nebuli^r  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  an  initial 
concentration  of  the  fit  test  solution  is 
sprayed  into  the  enclosure  using  the  same 
number  of  squeezes  (either  10,  20  or  30 
squeezes)  based  on  the  number  of  squeezes 
required  to  elicit  a  taste  response  as  noted 
during  the  screening  test. 

(8)  After  generating  the  aerosol,  the  test 
subject  shall  be  iMtructed  to  perform  the 
exercises  in  sectiofa  I.  A.  14.  of  this  appendix. 

(9)  Every  30  se^^nds  the  aerosol 
concentration  sh^t  be  replenished  using  one 
half  the  number  at  squeezes  used  initially 
(e.g,5. 10orl5).[! 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  Jt  any  time  during  the  fit 
test  the  taste  of  Bitrex  is  detected.  If  the  test 
subject  does  not  i|ef>ort  tasting  the  Bitrex,  the 
test  is  passed.       1 1 

(11)  If  the  taste  df  Bitrex  is  detected,  the 
fit  is  deemed  unsatisfoctory  and  the  test  is 
foiled.  A  different  respirator  shall  be  tried 
and  the  entire  test  procedure  is  repeated 
(taste  threshold  screening  and  fit  testing). 

5.  Irritant  Smoke  (Stannic  Chloride)  Protocol 

This  qualitative  0t  test  uses  a  person's 
response  to  the  irrigating  chemicals  released 
in  the  "smoke"  produced  by  a  stannic 
chloride  ventilation  smoke  tube  to  detect 
leakage  into  the  respirator. 

(a)  General  Requii^ents  and  Precautions 

(1)  The  respirator  to  be  tested  shall  be 
equipped  with  high  efficiency  particulate  air 
(HEPA)  or  PI 00  seiies  filters). 

(2)  Only  stannic  :hloride  smoke  tubes  shall 
be  used  for  this  piiitocol. 


(3)  No  form  of  test  enclosure  or  hood  for 
the  test  subject  shall  be  used. 

(4)  Th*  smoke  can  be  irritating  to  the  eyes, 
lungs,  and  nasal  passages.  The  test  conductor 
shall  take  precautions  to  minimize  the  test 
subject's  exposure  to  irritant  smoke. 
Sensitivity  varies,  and  certain  individuals 
may  respond  to  a  greater  degree  to  irritant 
smoke.  Care  shall  be  taken  when  performing 
the  sensitivity  screening  checks  that 
determine  whether  the  test  subject  can  detect 
irritant  smoke  to  use  only  the  minimum 
amount  of  smoke  necessary  to  elicit  a 
response  from  the  test  subject. 

(5)  The  fit  test  shall  be  performed  in  an 
area  with  adequate  ventilation  to  prevent 
exposure  of  the  person  conducting  the  fit  test 
or  the  build-up  of  irritant  smoke  in  the 
general  atmosphere. 

(b)  Sensitivity  Screening  Check 

The  person  to  be  tested  must  demonstrate 
his  or  her  ability  to  detect  a  weak 
concentration  of  the  irritant  smoke. 

(1)  The  test  operator  shall  break  both  ends 
of  a  ventilation  smoke  tube  containing 
stannic  chloride,  and  attach  one  end  of  the 
smoke  tube  to  a  low  flow  air  pump  set  to 
deliver  200  milliliters  per  minute,  or  an 
aspirator  squeeze  bulb.  The  test  operator 
shall  cover  the  other  end  of  the  smoke  tube 
with  a  short  piece  of  tubing  to  prevent 
potential  injury  frt>m  the  jagged  end  of  the 
smoke  tube. 

(2)  The  test  operator  shall  advise  the  test 
subject  that  the  smoke  can  be  irritating  to  the 
eyes,  lungs,  and  nasal  passages  and  instruct 
the  subject  to  keep  his/her  eyes  closed  while 
the  test  is  performed. 

(3)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  irritating  properties 
and  to  determine  if  he/she  can  detect  the 
irritating  properties  of  the  smoke.  The  test 
operator  shall  carefully  direct  a  small  amount 
of  the  irritant  smoke  in  the  test  subject's 
direction  to  determine  that  he/she  can  detect 
it. 

(c)  Irritant  Smoke  Fit  Test  Procedure 

(1)  The  person  being  fit  tested  shall  don  the 
respirator  without  assistance,  and  perform 
the  required  user  seal  check(s). 

(2)  The  test  subject  shall  be  instructed  to 
keep  his/her  eyes  closed. 

(3)  The  test  operator  shall  direct  the  stream 
of  irritant  smoke  from  the  smoke  tube  toward 
the  faceseal  area  of  the  test  subject,  using  the 
low  flow  pump  or  the  squeeze  bulb.  The  test 
operator  shall  begin  at  least  12  inches  from 
the  facepiece  and  move  the  smoke  stream 
around  the  whole  perimeter  of  the  mask.  The 
operator  shall  gradually  make  two  more 
passes  around  the  perimeter  of  the  mask, 
moving  to  within  six  inches  of  the  respirator. 

(4)  lithe  person  being  tested  has  not  had 
an  involuntary  response  and/or  detected  the 
irritant  smoke,  proceed  with  the  test 
exercises. 

(5)  The  exercises  identified  in  section  I.A. 
14.  of  this  appendix  shall  be  performed  by 
the  test  subject  while  the  respirator  seal  is 
being  continually  challenged  by  the  smoke, 
directed  around  the  perimeter  of  the 
respirator  at  a  distance  of  six  inches. 

(61  If  the  person  being  fit  tested  reports 
detecting  the  irritant  smoke  at  any  time,  the 


test  is  failed.  The  person  being  retested  must 
repeat  the  entire  sensitivity  check  and  fit  test 
procedure. 

(7)  Each  test  subject  passing  the  irritant 
smoke  test  without  evidence  of  a  response 
(involuntary  cough,  irritation)  shall  be  given 
a  second  sensitivity  screening  check,  with 
the  smoke  from  the  same  smoke  tube  used 
during  the  fit  test,  once  the  respirator  has 
been  removed,  to  determine  whether  he/she 
still  reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test. 

(8)  If  a  response  is  produced  during  this 
second  sensitivity  check,  then  the  fit  test  is 
passed. 

C.  Quantitative  Fit  Test  (QNFT)  Protocols 

The  following  quantitative  fit  testing 
procedures  have  been  demonstrated  to  be 
acceptable:  Quantitative  fit  testing  using  a 
non-hazardous  test  aerosol  (such  as  com  oil, 
polyethylene  glycol  400  [PEG  400],  di-2-ethyl 
hexyl  sebacate  (DEHSj.  or  sodium  chloride) 
generated  in  a  test  chamber,  and  employing 
instrumentation  to  quantify  the  fit  of  the 
respirator;  Quantitative  fit  testing  using 
ambient  aerosol  as  the  test  agent  and 
appropriate  instrumentation  (condensation 
nuclei  counter)  to  quantify  the  respirator  fit; 
Quantitative  fit  testing  using  controlled 
negative  pressure  and  appropriate 
instrumentation  to  measure  the  volumetric 
leak  rate  of  a  facepiece  to  quantify  the 
respirator  fit 

1.  General 

(a)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  ensure  that  test  equipment  is  in 
proper  working  order. 

(b)  The  employer  shall  ensure  that  QNFT 
equipment  is  kept  clean,  and  is  maintained 
and  calibrated  according  to  the 

-  manufacturer's  instructions  so  as  to  operate 
at  the  parameters  for  which  it  was  designed. 

2.  Generated  Aerosol  Quantitative  Fit  Testing 
Protocol 

(a)  Apparatus. 

(1)  Instrumentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
particulates  (com  oil,  polyethylene  glycol 
400  [PEG  400),  di-2-ethyl  hexyl  sebacate 
[DEHSj  or  sodium  chloride)  as  test  aerosols 
shall  be  used  for  quantitative  fit  testing. 

(2)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
disturbing  the  test  agent  concentration  or  the 
measurement  apparatus.  The  test  chamber 
shall  be  equipped  and  constructed  so  that  the 
test  agent  is  effectively  isolated  from  the 
ambient  air,  yet  uniform  in  concentration 
throughout  the  chamber. 

(3)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high  efficiency  particulate  air 
(HEPA)  or  PlOO  series  filter  supplied  by  the 
same  manufacturer. 

(4)  The  sampling  instrument  shall  be 
selected  so  that  a  computer  record  or  strip 
chart  record  may  be  made  of  the  test  showing 
the  rise  and  fall  of  the  test  agent 
concentration  with  each  inspiration  and 
expiration  at  fit  factors  of  at  least  2,000. 
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Integrators  or  computers  that  integrate  the 
amount  of  test  agent  p>enetration  leakage  into 
the  respirator  for  each  exercise  may  be  used 
provided  a  record  of  the  readings  is  made. 

(5)  The  combination  of  substitute  air- 
purifying  elements,  test  agent  and  test  agent 
concentration  shall  be  such  that  the  test 
subject  is  not  exposed  in  excess  of  an 
established  exposure  limit  for  the  test  agent 
at  any  time  during  the  testing  process,  based 
upon  the  length  of  the  exposure  and  the 
exposure  limit  duration. 

(6)  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g., 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times,  and  there  is  no  interference  with  the 
fit  or  performance  of  the  respirator.  The  in- 
mask  sampling  device  (probe)  shall  be 
designed  and  used  so  that  the  air  sample  is 
drawn  from  the  breathing  zone  of  the  test 
subject,  midway  between  the  nose  and  mouth 
and  with  the  probe  extending  into  the 
fecepiece  cavity  at  least  1/4  inch. 

(7)  The  test  setup  shall  permit  the  person 
administering  the  test  to  observe  the  test 
subject  inside  the  chamber  during  the  test. 

(8)  The  equipment  generating  the  test 
atmosphere  shall  maintain  the  concentration 
of  test  agent  constant  to  within  a  10  percent 
variation  for  the  duration  of  the  test. 

(9)  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chart  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  clear 
association  between  the  occurrence  of  an 
event  and  its  being  recorded. 

(10)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  port  shall  be  of  equal  diameter  and 
of  the  same  material.  The  length  of  the  two 
lines  shall  be  equal. 

(11)  The  exhaust  flow  bom  the  test 
chamber  shall  pass  through  an  appropriate 
filter  (i.e.,  high  efficiency  particulate  or  PlOO 
series  filter)  before  release. 

(12)  When  sodiimi  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent 


(13)  The  limitations  of  instrument 
detection  shall  be  taken  into  account  when 
determining  the  fit  factor. 

(14)  Test  respirators  shall  be  maintained  in 
proper  working  order  and  be  inspected 
regularly  for  deficiencies  such  as  cracks  or 
missing  valves  and  gaskets. 

(b)  Procedural  Requirements. 

(1)  When  performing  the  initial  user  seal 
check  using  a  positive  or  negative  pressure 
check,  the  sampling  line  shall  be  crimped 
closed  in  order  to  avoid  air  pressure  leakage 
during  either  of  these  pressure  checks. 

(2)  The  use  of  an  abbreviated  screening 
QLFT  test  is  optional.  Such  a  test  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  that  passed  the  positive 
and/or  negative  pressure  test  and  reduce  the 
amount  of  QNFT  time.  The  use  of  the  CNC 
QNFT  instrument  in  the  count  mode  is 
another  optional  method  to  obtain  a  quick 
estimate  of  fit  and  eliminate  poor  fitting 
respirators  before  going  on  to  perform  a  full 
QNFT. 

(3)  A  reasonably  stable  test  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  types  of  test  units,  the 
determination  of  the  test  agent's  stability  may 
be  established  after  the  test  subject  has 
entered  the  test  environment. 

(4)  Immediately  after  the  subject  enters  the 
test  chamber,  the  test  agent  concentration 
inside  the  respirator  shall  be  measured  to 
ensure  that  the  peak  penetration  does  not 
exceed  5  percent  for  a  half  mask  or  1  percent 
for  a  full  facepiece  respirator. 

(5)  A  stable  test  agent  concentration  shall 
be  obtained  prior  to  the  actual  start  of  testing. 

(6)  Respirator  restraining  straps  shall  not 
be  over-tightened  for  testing.  The  straps  shall 
be  adjusted  by  the  wearer  without  assistance 
fix>m  other  persons  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use.  The 
respirator  shall  not  be  adjusted  once  the  fit 
test  exercises  begin. 

(7)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
focepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested. 


(8)  Calculation  of  fit  factors. 

(i)  The  fit  factor  shall  be  determined  for  the 
quantitative  fit  test  by  taking  the  ratio  of  the 
average  chamber  concentration  to  the 
concentration  measured  inside  the  respirator 
for  each  test  exercise  except  the  grimace 
exercise. 

(ii)  The  average  test  chamber  concentration 
shall  be  calculated  as  the  arithmetic  average 
of  the  concentration  measured  before  and 
after  each  test  (i.e.,  7  exercises)  or  the 
arithmetic  average  of  the  concentration 
measured  before  and  after  each  exercise  or 
the  true  average  measured  continuously 
during  the  respirator  sample. 

(iii)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methods: 

[A)  Average  peak  penetration  method 
means  the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  that  calculate  the  actual  test  agent 
penetration  into  the  respiratw  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

{B)  Maximtmi  peak  penetration  method 
means  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(Q  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise 
except  the  grimace  exercise.  This  includes 
computerized  integration. 

(D)  The  calculation  of  the  overall  fit  factor 
using  individual  exercise  fit  factors  involves 
first  converting  the  exercise  fit  factors  to 
penetration  values,  determining  the  average, 
and  then  converting  that  result  back  to  a  fit 
fector.  This  procedure  is  described  in  the 
following  equation: 


Overall  Fit  Factor  = 


Number  of  exercises 


1/ff,  +  l/ff2  +  l/ffj  +  l/ff4  +  l/ff,  -I-  l/ff7  -K  l/ffg 


Where  ff,,  ffz,  ffj.  etc.  are  the  fit  factors  for 
exercises  1.  2,  3,  etc. 

(9)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask  or  quarter  facepiece 
respirator  imless  a  minimum  fit  factor  of  100 
is  obtained,  or  a  full  facepiece  respirator 
unless  a  minimum  fit  factor  of  500  is 
obtained. 

(10)  Filters  used  for  quantitative  fit  testing 
shall  be  replaced  whenever  increased 
breathing  resistance  is  encountered.  Or  when 
the  test  agent  has  altered  the  integrity  of  the 
filter  media. 

3.  Ambient  aerosol  condensation  nuclei 
counter  (C3MC)  quantitative  fit  testing 
protocol. 

The  ambient  aerosol  condensation  nuclei 
coimter  (CNC)  quantitative  fit  testing 


(PortacountTM  )  protocol  quantitatively  fit 
'  tests  respirators  with  the  use  of  a  probe.  The 
probed  respirator  is  only  used  for 
quantitative  fit  tests.  A  probed  respirator  has 
a  special  sampling  device,  installeid  on  the 
respirator,  that  allows  the  probe  to  sample 
the  air  from  inside  the  mask.  A  probed 
respirator  is  required  for  each  make,  sfyle, 
model,  and  size  that  the  employer  uses  and 
can  be  obtained  &x)m  the  respirator 
manufacturer  or  distributor.  The  CNC 
instrument  manufacturer,  TSI  Inc.,  also 
provides  probe  attachments  (TSI  sampling 
adapters)  that  permit  fit  testing  in  an 
employee's  own  respirator.  A  minimum  fit 
factor  pass  level  of  at  least  100  is  necessary 
for  a  half-mask  respirator  and  a  minimum  fit 
factor  pass  level  of  at  least  500  is  required  for 


a  fiill  facepiece  negative  pressure  respirator. 
The  entire  screening  and  testing  procedure 
shall  be  explained  to  the  test  subject  prior  to 
the  conduct  of  the  screening  test, 
(a)  Portacount  Fit  Test  Requirements. 

(1)  Check  the  respirator  to  make  sure  the 
respirator  is  fitted  with  a  high-efficiency 
filter  and  that  the  sampling  probe  and  line 
are  properly  attached  to  the  facepiece.     - 

(2)  Instruct  the  person  to  be  tested  to  don 
the  respirator  for  five  minutes  before  the  fit 
test  starts.  This  purges  the  ambient  particles 
trapped  inside  the  respirator  and  permits  the 
wearer  to  make  certain  the  respirator  is 
comfortable.  This  individual  shall  already 
have  been  trained  on  how  to  wear  the 
respirator  properly. 


UMI 
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(3)  Check  the  following  conditions  for  the 
adequacy  of  the  respirator  fit:  Chin  properly 
placed;  Adequate  strap  tension,  not  overly 
tightened;  Fit  across  nose  bridge;  Respirator 
of  proper  size  to  span  distance  firom  nose  to 
chin;  Tendency  of  the  respirator  to  slip;  Self- 
observation  in  ai^irror  to  evaluate  fit  and 
respirator  positibb- 

(4)  Have  the  ple^n  wearing  the  respirator 
do  a  user  seal  ch^k.  If  leakage  is  detected, 
determine  the  canse.  If  leakage  is  from  a 
poorly  fitting  fec^piece,  try  another  size  of 
the  same  model  respirator,  or  another  model 
of  respirator. 

(5)  Follow  the  manufacturer's  instructions 
for  operating  th^  ^ortacount  and  proceed 
with  the  test      ; 

(6)  The  test  suji^ect  shall  be  instructed  to 
perform  the  exei(^ses  in  section  I.  A.  14.  of 
this  appendix. 

(7)  After  the  test  exercises,  the  test  subject 
shall  be  questioned  by  the  test  conductor 
regarding  the  comfort  of  the  respirator  upon 
completion  of  the  protocol.  If  it  has  become 
unacceptable,  another  model  of  respirator 
shall  be  tried. 

(b)  Portacount  Test  Instrument 

(1)  The  Portacpbnt  will  automatically  stop 
and  calculate  th^^verall  fit  factor  for  the 
entire  set  of  exeilcises.  The  overall  fit  fector 
is  what  coimts.  The  Pass  or  Fail  message  will 
indicate  whether  or  not  the  test  was 
successful.  If  the  test  was  a  Pass,  the  fit  test 
is  over.  | 

(2)  Since  the  pMss  or  fail  criterion  of  the 
Portacoimt  is  uMt  programmable,  the  test 
operator  shall  ensure  that  the  pass  or  fail 
criterion  meet  thia  requirements  for  minimum 
respirator  performance  in  this  Appendix. 

(3)  A  record  of  the  test  needs  to  be  kept  on 
file,  assuming  the  fit  test  was  successful  The 
record  must  contain  the  test  subject's  name; 
overall  fit  factor;  make,  model,  style,  and  size 
of  respirator  usedt  and  date  tested. 

4.  Controlled  negative  pressure  (CNP) 
quantitative  fit  testing  protocol. 

The  CNP  protocol  provides  an  alternative 
to  aerosol  fit  test  methods.  The  CNP  fit  test 
method  technology  is  based  on  exhausting  air 
from  a  temporarily  sealed  respirator 
facepiece  to  generate  and  then  maintain  a 
constant  negative  pressure  inside  the 
facepiece.  The  rarte  of  air  exhaust  is 
controlled  so  that  a  constant  negative 
pressure  is  maintained  in  the  respirator 
during  the  fit  tes^.jThe  level  of  pressure  is 
selected  to  replicj^e  the  mean  inspiratory 
pressure  that  caKsjes  leakage  into  the 
respirator  under  lionnal  use  conditions.  With 
pressure  held  constant,  air  flow  out  of  the 
respirator  is  equqli  to  air  flow  into  the 
respirator.  Therefore,  measurement  of  the 
exhaust  stream  that  is  required  to  hold  the 
pressure  in  the  temporarily  sealed  respirator 
constant  yields  a  |  direct  measure  of  leakage 
air  flow  into  the  respirator.  The  CNP  fit  test 
method  measures  leak  rates  through  the 
fecepiece  as  a  method  for  determining  the 
facepiece  fit  for  riogative  pressure  respirators. 
The  CNP  instrument  manufacturer  Dynatech 
Nevada  also  provides  attachments  (sampling 
manifolds)  that  replace  the  filter  cartridges  to 
permit  fit  testing  ^n  an  employee's  own 
respirator.  To  peilft>rm  the  test,  the  test 


subject  closes  his 


his/her  breath,  af  :^r  which  an  air  pump 


I  )r  her  mouth  and  holds 


removes  air  fit>m  the  respirator  facepiece  at 
a  pre-selected  constant  pressure.  The 
facepiece  fit  is  expressed  as  the  leak  rate 
through  the  facepiece,  expressed  as 
milliliters  per  minute.  The  quality  and 
validity  of  the  CNP  fit  tests  are  determined 
by  the  degree  to  which  the  in-mask  pressure 
bracks  the  test  pressure  during  the  system 
measurement  time  of  approximately  five 
seconds.  Instantaneous  feedback  in  the  form 
of  a  real-time  pressure  trace  of  the  in-mask 
pbessure  is  provided  and  used  to  determine 
test  validity  and  quality.  A  minimum  fit 
factor  pass  level  of  100  is  necessary  for  a  half- 
mask  respirator  and  a  minimum  fit  factor  of 
at  least  500  is  required  for  a  full  facepiece 
respirator.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  the  conduct  of  the  screening 
test, 
(a)  CNP  Fit  Test  Requirements. 

(1)  The  instrument  shall  have  a  non- 
adjustable  test  pressure  of  15.0  mm  water 
pressure. 

(2)  The  CNP  system  defaults  selected  for 
test  pressure  shall  be  set  at — 1.5  mm  of  water 
(-0.58  inches  of  water)  and  the  modeled 
inspiratory  flow  rate  shall  be  53.8  liters  per 
minute  for  performing  fit  tests. 

(Note:  CNP  systems  have  built-in  capability 
to  conduct  fit  testing  that  is  specific  to 
unique  work  rate,  mask,  and  gender 
situations  that  might  apply  in  a  specific 
workplace.  Use  of  system  default  values, 
which  were  selected  to  represent  respirator 
wear  with  medium  cartridge  resistance  at  a 
low-moderate  work  rate,  will  allow  inter-test 
comparison  of  the  respirator  fit.) 

(3)  The  individual  who  conducts  the  CNP 
fit  testing  shall  be  thoroughly  trained  to 
perform  the  test 

(4)  The  respirator  filter  or  cartridge  needs 
to  be  replaced  with  the  CNP  test  manifold. 
The  inhalation  valve  downstream  from  the 
manifold  either  needs  to  be  temporarily 
removed  or  propped  open. 

(5)  The  test  subject  shall  be  trained  to  hold 
his  or  her  breath  for  at  least  20  seconds. 

(6)  The  test  subject  shall  don  the  test 
respirator  without  any  assistance  &t)m  the 
individual  who  conducts  the  CNP  fit  test. 

(7)  The  QNFT  protocol  shall  be  followed 
according  to  section  I.  C.  1.  of  this  appendix 
with  an  exception  for  the  CNP  test  exercises. 

(b)  CNP  Test  Exercises. 

(1)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally  for  1  minute.  After  the 
normal  breathing  exercise,  the  subject  needs 
to  hold  head  straight  ahead  and  hold  his  or 
her  breath  for  10  seconds  during  the  test 
measurement 

(2)  Deep  breathing.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply  for  1  minute,  being  careful  not  to 
hyperventilate.  After  the  deep  breathing 
exercise,  the  subject  shall  hold  his  or  her 
head  straight  ahead  and  hold  his  or  her 
breath  for  10  seconds  during  test 
measurement. 

(3)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his  or  her 
head  frt>m  side  to  side  between  the  extreme 
positions  on  each  side  for  1  minute.  The  head 
shall  be  held  at  each  extreme  momentarily  so 
the  subject  can  inhale  at  each  side.  After  the 


turning  head  side  to  side  exercise,  the  subject 
needs  to  hold  head  full  left  and  hold  his  or 
her  breath  for  10  seconds  during  test 
measurement  Next,  the  subject  needs  to  hold 
head  full  right  and  hold  his  or  her  breath  for 
10  seconds  during  test  measurement. 

(4)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his  or 
her  head  up  and  down  for  1  minute.  The 
subject  shall  be  instructed  to  inhale  in  the  up 
position  (i.e..  when  looking  toward  the 
ceiling).  After  the  moving  head  up  and  down 
exercise,  the  subject  shall  hold  his  or  her 
head  full  up  and  hold  his  or  her  breath  for 
10  seconds  during  test  measurement.  Next, 
the  subject  shall  hold  his  or  her  head  full 
down  and  hold  his  or  her  breath  for  10 
seconds  during  test  measurement. 

(5)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  bQckwimi  from  100, 
or  recite  a  memorized  poem  or  song  for  1 
minute.  After  the  talking  exercise,  the  subject 
shall  hold  his  or  her  head  straight  ahead  and 
hold  his  or  her  breath  for  10  seconds  during 
the  test  measurement. 

(6)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frxjwning  for  15  seconds. 

(7)  Bending  Over.  The  test  subject  shall 
bend  at  the  waist  as  if  he  or  she  were  to  touch 
his  or  her  toes  for  1  minute,  jogging  in  place 
shall  be  substituted  for  this  exercise  in  those 
test  environments  sudi  as  shroud-type  QNFT 
units  that  prohibit  bending  at  the  waist  After 
the  bending  over  exercise,  the  subject  shall 
hold  his  or  her  head  straight  ahead  and  hold 
his  or  her  breath  for  10  seconds  during  the 
test  measurement. 

(8)  Normal  Breathing.  The  test  subject  shall 
remove  and  re-don  the  respirator  within  a 
one-minute  period.  Then,  in  a  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  1  minute. 
After  the  normal  breathing  exercise,  the 
subject  shall  hold  his  or  her  head  straight 
ahead  and  hold  his  or  her  breath  for  10 
seconds  during  the  test  measurement.  After 
the  test  exercises,  the  test  subject  shall  be 
questioned  by  the  test  conductor  regarding 
the  comfort  of  the  respirator  upon 
completion  of  the  protocol.  If  it  has  become 
unacceptable,  another  model  of  a  respirator 
shall  be  tried. 

(c)  CNP  Test  Instrument 

(1)  The  test  instnmient  shall  have  an 
effective  audio  warning  device  when  the  test 
subject  fails  to  hold  his  or  her  breath  during 
the  test.  The  test  shall  be  terminated 
whenever  the  test  subject  failed  to  hold  his 
or  her  breath.  The  test  subject  may  be  refitted 
and  retested. 

(2)  A  record  of  the  test  shall  be  kept  on  file, 
assuming  the  fit  test  was  successful.  The 
record  must  contain  the  test  subject's  name; 
overall  fit  factor;  make,  model,  style  and  size 
of  respirator  used;  and  date  tested. 

Part  II.  New  Fit  Test  Protocols 

A.  Any  person  may  submit  to  OSHA  an 
application  for  approval  of  a  new  fit  test 
protocol.  If  the  application  meets  the 
following  criteria,  OSHA  will  initiate  a 
rulemaking  proceeding  under  section  6(b)(7) 
of  the  OSH  Act  to  determine  whether  to  list 
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the  new  protocol  as  an  approved  protocol  in 
this  Appendix  A. 

B.  The  application  must  include  a  detailed 
description  of  the  proposed  new  fit  test 
protocol.  This  application  must  be  supported 
by  either: 

1.  A  test  report  prepared  by  an 
independent  government  research  laboratory 
(e.g.,  Lawrence  Livermore  National 
Laboratory,  Los  Alamos  National  Laboratory, 
the  National  Institute  for  Standards  and 
Technology)  stating  that  the  laboratory  has 
tested  the  protocol  and  had  found  it  to  be 
accurate  and  reliable:  or 

2.  An  article  that  has  been  published  in  a 
peer-reviewed  industrial  hygiene  journal 
describing  the  protocol  and  explaining  how 
test  data  support  the  protocol's  accuracy  and 
reliability. 

C  If  OSHA  determines  that  additional 
information  is  required  before  the  Agency 
commences  a  rulemaking  proceeding  under 
this  section.  OSHA  will  so  notify  the 
applicant  and  afford  the  applicant  the 
opportunity  to  submit  the  supplemental 
information.  Initiation  of  a  rulemaking 
proceeding  will  be  deferred  until  OSHA  has 
received  and  evaluated  the  supplemental 
information. 

Appendix  B-1  to  §  19iai34:  User  Seal 
Check  Precedwes  (Mw^rtery) 

The  individual  who  uses  a  tight-fitting 
re^rator  is  to  perform  a  user  seal  check  to 
ensure  that  an  adequate  seal  is  achieved  each 
time  the  respirator  is  put  on.  Either  the 
positive  and  negative  pressure  checks  listed 
in  this  ap()endix,  or  the  respirator 
manufacturer's  recommended  user  seal  check 
method  shall  be  used.  User  seal  checks  are 
not  substitutes  for  qualitative  or  quantitative 
fit  tests. 

/.  Facepiece  Positive  and/or  Negative 
Pressure  Checks 

A.  Positive  pressure  check.  Close  off  the 
exhalation  valve  and  exhale  gently  into  the 
facepiece.  The  face  fit  is  considered 
satisfactory  if  a  slight  positive  pressure  can 
be  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  seal. 
For  most  respirators  this  method  of  leak 
testing  requires  the  wearer  to  first  remove  the 
exhalation  valve  cover  before  closing  off  the 
exhalation  valve  and  then  carefully  replacing 
it  after  the  test. 

B.  Negptive  pressure  check.  Close  off  the 
inlet  opening  of  the  canister  or  cartridge(s)  by 
covering  with  the  palm  of  the  hand(s)  or  by 
replacing  the  filter  seal(s),  inhale  gently  so 
that  the  facepiece  collapses  slightly,  and  hold 
the  breath  for  ten  seconds.  The  design  of  the 
inlet  opening  of  some  cartridges  cannot  be 
effectively  covered  with  the  palm  of  the 
hand.  The  test  can  be  performed  by  covering 
the  inlet  opening  of  the  cartridge  with  a  thin 
latex  or  nitrile  glove.  If  the  facepiece  remains 
in  its  slightly  collapsed  condition  and  no 
inward  leakage  of  air  is  detected,  the 
tightness  of  the  respirator  is  considered 
satisfactory. 

n.  Manufacturer's  Recommended  User  Seal 
Check  Procedures 

The  respirator  manufacturer's 
recommended  procedures  for  performing  a 
user  seal  check  may  be  used  instead  of  the 


positive  and/or  negative  pressure  check 
procedures  provided  that  the  employer 
demonstrates  that  the  manufacturer's 
procedures  are  equally  effective. 

Appendix  B-2  to  §  1910.134:  Respirator 
Cleaning  Prooednret  (Mandatory) 

These  procedures  are  provided  for 
employer  use  when  cleaning  respirators. 
They  are  general  in  nature,  and  the  employer 
as  an  alternative  may  use  the  cleaning 
recommendations  provided  by  the 
manufacturer  of  the  respirators  used  by  their 
employees,  provided  such  procedures  are  as 
effective  as  those  listed  here  in  Appendix  B- 
2.  Equivalent  effectiveness  simply  means  that 
the  procedures  used  must  accomplish  the 
objectives  set  forth  in  Appendix  B-2,  i.e., 
must  ensure  that  the  respirator  is  properly 
cleaned  and  disinfected  in  a  manner  that 
prevents  damage  to  the  respirator  and  does 
not  cause  harm  to  the  user. 

/.  Procedures  for  Cleaning  ResfHrators 

A.  Remove  filters,  cartridges,  or  canisters. 
Disassemble  facepieces  by  removing  speaking 
diaphragms,  demand  and  piessure-demand  ' 
valve  assemblies,  hoses,  or  any  components 
recommended  by  the  manufacturer.  Discard 
or  repair  any  defective  pwts. 

B.  Wash  components  in  warm  (43°  C  (110° 
F]  maximum)  water  with  a  mild  detergent  or 
with  a  cleaner  recommended  by  the 
manufacturer.  A  stiff  bristle  (not  wire)  brush 
may  be  used  to  facilitate  the  removal  of  dirt 

C  Rinse  components  thoroughly  in  clean, 
warm  (43°C  [IKT  F]  m»dmum),  preferably 
running  water.  Drain. 

D.  When  the  cleaner  used  does  not  contain 
a  disinfecting  agent,  respirator  components 
should  be  immersed  for  two  minutes  in  one 
of  the  following: 

1.  Hypochlorite  solution  (50  ppm  of 
chlorine)  made  by  adding  approximately  one 
milliliter  of  laundry  bleach  to  one  liter  of 
water  at  43°  C  (110°  F);  or. 

2.  Aqueous  solution  of  iodine  (50  ppm 
iodine)  made  by  adding  approximately  0.8 
milliliters  of  tincture  of  iodine  (6-8  grams 
ammonium  and/or  potassiimi  iodide/100  cc 
of  45%  alcohol)  to  one  liter  of  water  at  43° 
C(110°F);or, 

.  3.  Other  commercially  available  cleansers 
of  equivalent  disinfectant  quality  when  used 
as  directed,  if  their  use  is  recommended  or 
approved  by  the  respirator  manufacturer. 

E.  Rinse  components  thoroughly  in  clean, 
warm  (43°  C  Ill0°  F]  maximum),  preferably 
running  water.  Drain.  The  importance  of 
thorough  rinsing  cannot  be  overemphasized. 
Detergents  or  disinfectants  that  dry  on 
facepieces  may  result  in  dermatitis.  In 
addition,  some  disinfectants  may  cause 
deterioration  of  rubber  or  corrosion  of  metal 
parts  if  not  completely  removed. 

F.  Components  should  be  hand-dried  with 
a  clean  lint-free  cloth  or  air-dried. 

G.  Reassemble  facepiece,  replacing  filters, 
cartridges,  and  canisters  where  necessary. 

H.  Test  the  respirator  to  ensure  that  all 
components  work  properly. 


Appendix  C  to  §  1910.134:  OSHA  Respirator 
Medical  Evaluation  Questionnaire 
(Mandatory) 

To  the  employer:  Answers  to  questions  in 
Section  1,  and  to  question  9  in  ^tion  2  of 
Part  A,  do  not  require  a  medical  examination. 

To  the  employee: 
Can  you  read  (circle  one):  Yes/No 

Your  employer  must  allow  you  to  answer 
this  questionnaire  during  normal  working 
hours,  or  at  a  time  and  place  that  is 
convenient  to  you.  To  maintain  your 
confidentiality,  your  employer  or  supervisor 
must  not  look  at  or  review  your  answers,  and 
your  employer  must  tell  you  how  to  deliver 
or  send  this  questionnaire  to  the  health  care 
professional  who  will  review  it. 

Part  A.  Section  1.  (Mandatory)  The 
following  information  must  be  provided  by 
every  employee  who  has  been  selected  to  use 
any  type  of  respirator  (please  print). 

1.  Today's  date: 

2.  Your  name: 

3.  Your  age  (to  nearest  year):    

4.  Sex  (circle  one):  Male/Female 

5.  Your  height: ft in. 

6.  Your  weight lbs. 

7.  Your  job  title:  

8.  A  phone  number  where  you  can  be 
reached  by  the  health  care  professional 
who  reviews  this  questionnaire  (include 
the  Area  Code): 

9.  The  best  time  to  phone  you  at  this  number 


10.  Has  your  employer  told  you  how  to 
contact  the  health  care  professional  who 
will  review  this  questionnaire  (circle  one): 
Yes/No 

11.  Check  the  type  of  respirator  you  will  use 
(you  can  check  more  than  one  category): 
a. N,  R,  or  P  disposable  respirator 

(filter-mask,  non-cartridge  type  only). 

b. Other  type  (for  example,  half-  or 

full-facepiece  type,  powered-air 
purifying,  supplied-air,  self-contained 
breathing  app>aratus). 

12.  Have  you  worn  a  respirator  (circle  one): 
Yes/No 

If  "yes,"  what  type(s):    


Part  A.  Section  2.  (Mandatory)  Questions  1 
through  9  below  must  be  answered  by  every 
employee  who  has  been  selected  to  use  any 
type  of  respirator  (please  circle  "yes"  or 
"no"). 

1.  Do  you  currently  smoke  tobacco,  or  have 

you  smoked  tobacco  in  the  last  month: 
Yes/No 

2.  Have  you  ever  had  any  of  the  following 

conditions? 

a.  Seizures  (fits):  Yes/No 

b.  Diabetes  (sugar  disease):  Yes/No 

c.  Allergic  reactions  that  interfere  with       •• 
your  breathing:  Yes/No 

d.  Claustrophobia  (fear  of  closed-in  places): 
Yes/No 

e.  Trouble  smelling  odors:  Yes/No 

3.  Have  you  ever  had  any  of  the  following 

pulmonary  or  lung  problems? 

a.  Asbestosis:  Yes/No 

b.  Asthma:  Yes/No 


UMI 
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c.  Chronic  bronchitis:  Yes/No 

d.  Emphysema:  Yes/No 

e.  Pneumonia:  Yes/No 

f.  Tubefculosis:  Yes/No 

g.  Silicosis;  Yes/No 

h.  Pneumothorax  (collapsed  lung):  Yes/No 

i.  Lung  canceH  Ves/No 

j.  Broken  ribs:  Mes/No 

k.  Any  chest  iiij^ries  or  suigeries:  Yes/No 

1.  Any  other  lukijg  problem  that  you've  been 

told  about:  Yas/No 
4.  Do  you  current/^'  have  any  of  the  following 

symptoms  of  pulmonary  or  lung  illness? 

a.  Shortness  of  breath:  Yes/No 

b.  Shortness  of;)>reath  when  walking  £ast 
on  level  groili^d  or  walking  up  a  slight 
hill  or  inclinje;  Yes/No 

c.  Shortness  ofibreath  when  walking  with 
other  people  at  an  ordinary  pace  on  level 
ground:  Yes/No 

d.  Have  to  stop  lor  breath  when  walking  at 
•   your  own  pace  on  level  ground:  Yes/No 

e.  Shortness  ofibreath  when  washing  or 
dressing  yout^elf:  Yes/No 

f.  Shortness  of  i^ath  that  interferes  with 
your  job:  Yesi/No 

g.  Coughing  thai!  produces  phlegm  (thick 
sputum):  Yes/No 

h.  Coughing  that  wakes  you  early  in  the 

morning:  Yes/No 
i.  Coughing  that  occurs  mostly  when  you 

are  lying  dowfi:  Yes/No 
j.  Coughing  up  Uood  in  the  last  month: 

Yes/No 
k.  Wheezing:  Y  s  s/No 
1.  Wheezing  thst|  interferes  with  your  job: 

Yes/No 
m.  Chest  pain  v  r  len  you  breathe  deeply: 

Yes/No 
n.  Any  other  sy  iiptoms  that  you  think  may 

be  related  to  ung  problems:  Yes/No 

5.  Have  you  ever  fipd  any  of  the  following 

cardiovascul4if  or  heart  problems? 

a.  Heart  attack:  {vtes/No 

b.  Stroke:  Yes/Ni> 

c.  Angina:  Yes/No 

d.  Heart  failure:!  res/No 

e.  Swelling  in  ybjur  legs  or  feet  (not  caused 
by  walking):  yfes/No 

f.  Heart  arrhythftiia  (heart  beating 
irregularly):  Yis/No 

g.  High  blood  pressure:  Yes/No 

h.  Any  other  hekfl  problem  that  you've 
been  told  aboiijl:  Yes/No 

6.  Have  you  ever  hid  any  of  the  following 

cardiovasculak-|or  heart  symptoms? 

a.  Frequent  pain  or  tightness  in  your  chest: 
Yes/No  ] 

b.  Pain  or  tightnjetss  in  your  chest  during 
physical  activity:  Yes/No 

c  Pain  or  tightn^s  in  your  chest  that 
interferes  with  your  job:  Yes/No 

d.  In  the  past  twiq  years,  have  you  noticed 
your  heart  skipping  or  missing  a  beat: 
Yes/No 

e.  Heartburn  or  Indigestion  that  is  not 
related  to  eatihk:  Yes/No 

f.  Any  other  syniftoms  that  you  think  may 
be  related  to  hfert  or  circulation 
problems:  YesyKJo 

7.  Do  you  currently  take  medication  for  any 

of  the  following  problems? 

a.  Breathing  or  lung  problems:  Yes/No 

b.  Heart  trouble:  Yes/No 
c  Blood  pressur^t  Yes/No 


•       d.  Seizures  (fits):  Yes/No 

8.  If  you've  used  a  respirator,  have  you  ever 

had  any  of  the  following  problems?  (If 
you've  never  used  a  respirator,  check  the 
following  space  and  go  to  question  9:) 

a.  Eye  irritation:  Yes/No 

b.  Skin  allergies  or  rashes:  Yes/No 

c.  Anxiety:  Yes/No 

d.  General  weakness  or  fatigue:  Yes/No 

e.  Any  other  problem  that  interferes  with 
your  use  of  a  respirator:  Yes/No 

9.  Would  you  like  to  talk  to  the  health  care 

professional  who  will  review  this 
questionnaire  about  your  answers  to  this 
questionnaire:  Yes/No 

Questions  10  to  15  below  must  be 
answered  by  every  employee  who  has  been 
selected  to  use  either  a  full-facepiece 
respirator  or  a  self-contained  breathing 
apparatus  (SCBA).  For  employees  who  have 
been  selected  to  use  other  types  of 
respirators,  answering  these  questions  is 
voluntary. 

10.  Have  you  ever  lost  vision  in  either  eye 

(temporarily  or  permanently):  Yes/No 

11.  Do  you  currently  have  any  of  the 

following  vision  problems? 

a.  Wear  contact  lenses:  Yes/No 

b.  Wear  glasses:  Yes/No 

c.  Color  blind:  Yes/No 

e.  Any  other  eye  or  vision  problem:  Yes/ 
No 

12.  Have  you  ever  had  an  injury  to  your  ears, 
.  including  a  broken  ear  drum:  Yes/No 

13.  Do  you  currently  have  any  of  the 

following  hearing  problems? 
■  a.  Difficulty  hearing:  Yes/No 

b.  Wear  a  hearing  aid:  Yes/No 

c.  Any  other  hearing  or  ear  problem:  Yes/ 
No 

14.  Have  you  ever  had  a  back  injury:  Yes/No 

15.  Do  you  currently  have  any  of  the 

following  musculoskeletal  problems? 

a.  Weakness  in  any  of  your  arms,  hands, 
legs,  or  feet:  Yes/No  j 

b.  Back  pain:  Yes/No 

c.  Difficulty  fully  moving  your  arms  and 
legs:  Yes/No 

d.  Pain  or  stiffness  when  you  lean  forward 
or  backward  at  the  waist:  Yes/No 

e.  Difficulty  fully  moving  your  head  up  or 
down:  Yes/No 

f.  Difficulty  fully  moving  your  head  side  to 
side:  Yes/No 

g.  Difficulty  bending  at  your  knees:  Yes/No 
h.  Difficulty  squatting  to  the  ground:  Yes/ 

No 
i.  Climbing  a  flight  of  stairs  or  a  ladder 

carrying  more  than  25  lbs:  Yes/No 
j.  Any  other  muscle  or  skeletal  problem 

that  interferes  with  using  a  respirator: 

Yes/No 

Part  B    Any  of  the  following  questions, 
and  other  questions  not  listed,  may  be  added 
to  the  questionnaire  at  the  discretion  of  the 
health  care  professional  who  will  review  the 
questionnaire. 
1.  In  your  present  job,  are  you  working  at 

high  altitudes  (over  5,000  feet)  or  in  a 

place  that  has  lower  than  normal 

amounts  of  oxygen:  Yes/No 
If  "yes,"  do  you  have  feelings  of  dizziness, 

shortness  of  breath,  pounding  in  your 


chest,  or  other  symptoms  when  you're     - 
working  under  these  conditions:  Yes/No 
2.  At  work  or  at  home,  have  you  ever  been 
exposed  to  hazardous  solvents, 
hazardous  airborne  chemicals  [e.g., 
gases,  fumes,  or  dust),  or  have  you  come 
into  skin  contact  with  hazardous 
chemicals:  Yes/No 

If  "yes,"  name  the  chemicals  if  you  know 
them: 


3.  Have  you  ever  worked  with  any  of  the 
materials,  or  under  any  of  the  conditions, 
listed  below: 

a.  Asbestos:  Yes/No 

b.  Silica  [e.g.,  in  sandblasting):  Yes/No 

c.  Tu{igsten/cobalt  [e.g.,  grinding  or 
welding  this  material):  Yes/No 

d.  Beryllium:  Yes/No 

e.  Aluminum:  Yes/No 

f.  Coal  (for  example,  mining):  Yes/No 

g.  Iron:  Yes/No 
h.  Tin:  Yes/No 

i.  Dusty  environments:  Yes/No 

j.  Any  other  hazardous  exposures:  Yes/No 

If  "yes,"  describe  these  exposures:     


4.  List  any  second  jobs  or  side  businesses  you 
have:  


5.  List  your  previous  occup>ations: 


6.  List  your  current  and  previous  hobbies:    

7.  Have  you  been  in  the  military  services? 

Yes/No 
If  "yes,"  were  you  exposed  to  biological  or 
chemical  agents  (either  in  training  or 
combat):  Yes/No 

8.  Have  you  ever  worked  on  a  HAZMAT 

team?  Yes/No 

9.  Other  than  medications  for  breathing  and 

lung  problems,  heart  trouble,  blood 
pressure,  and  seizures  mentioned  earlier 
in  this  questionnaire,  are  you  taking  any 
other  medications  for  any  reason 
(including  over-the-counter 
medications):  Yes/No 

If  "yes,"  name  the  medications  if  you  know 
them: 

10.  Will  you  be  using  any  of  the  following 

items  with  your  respirator(s)? 

a.  HEPA  Filters:  Yes/No 

b.  Canisters  (for  example,  gas  masks):  Yes/ 
No 

c.  Cartridges:  Yes/No 

11.  How  often  are  you  expected  to  use  the 

respirator(s)  (circle  "yes"  or  "no"  for  all 
answers  that  apply  to  you)?: 

a.  Escape  only  (no  rescue):  Yes/No 

b.  Emergency  rescue  only:  Yes/No 

C.  Less  than  5  hours  per  week:  Yes/No 

d.  Less  than  2  hours  per  day:  Yes/No 

e.  2  to  4  hours  per  day:  Yes/No 
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f.  Over  4  hours  per  day:  Yes/No 

12.  During  the  period  you  are  using  the 

respirator(s),  is  your  work  effort: 

a.  Light  (less  than  200  kcal  per  hour):  Yes/ 
No 

If  "yes."  how  long  does  this  period  last 

during  the  average 

shift: hrs. mins. 

Examples  of  a  light  work  effort  are  sitting 
while  writing,  typing,  drafting,  or  performing 
light  assembly  work;  or  standing  while 
operating  a  drill  press  (1-3  lbs.)  or 
controlling  machines. 

b.  Moderate  (200  to  350  kcal  per  hour): 
Yes/No 

If  "yes,"  how  long  does  this  period  last 
during  the  average 
shift: hrs. mins. 

Examples  of  moderate  work  effort  are 
sitting  while  nailing  or  filing;  driving  a  truck 
or  bus  in  urban  traffic;  standing  while 
drilling,  nailing,  performing  assembly  work, 
or  transferring  a  moderate  load  (about  35  lbs.) 
at  trunk  level;  walking  on  a  level  surface 
about  2  mph  or  down  a  5-degree  grade  about 
3  mph;  or  pushing  a  wheelbarrow  with  a 
heavy  load  (about  100  lbs.)  on  a  level  surface. 

c.  Heavy  (above  350  kca'  per  hour):  Yes/ 
No 

If  "yes."  how  long  does  this  period  last 
during  the  average 
shift: hrs. mins. 

Examples  of  heavy  work  are  lifting  a  heavy 
load  (about  50  lbs.)  from  the  floor  to  your 
waist  or  shoulder;  working  on  a  loading  dock; 
shoveling:  standing  while  bricklaying  or 
chipping  castings;  walking  up  an  8-degree 
grade  about  2  mph;  climbing  stairs  with  a 
heavy  load  (about  50  lbs.). 

13.  Will  you  be  wearing  protective  clothing 

and/or  equipment  (other  than  the 
respirator)  when  you're  using  your 
respirator:  Yes/No 
If  "yes,"  describe  this  protective  clothing 
and/or  equipment: 

14.  Will  you  be  working  under  hot  conditions 

(temperature  exceeding  77°  F):  Yes/No 

15.  Will  you  be  working  under  humid 

conditions:  Yes/No 

16.  Describe  the  work  you'll  be  doing  while 

you're  using  your  respirator(s): 


17.  Describe  any  special  or  hazardous 
conditions  you  might  encounter  when 
you're  using  your  respirator(s)  (for 
example,  confmed  spaces,  life- 
threatening  gases): 


18.  Provide  the  following  information,  if  you 
know  it,  for  each  toxic  substance  that 
you'll  be  exposed  to  when  you're  using 
your  respirator(s): 

Name  of  the  first  toxic  substance:   

Estimated 
shift: 


maximum   exposure   level   per 


Duration  of  exposure  per  shift:    

Name  of  the  third  toxic  substance: 

Estimated   maximum   exposure   level 


shift: 


per 


Duration  of  exposure  per  shift 


Name  of  the  second  toxic  substance: 

Estimated   maximum   exposure   level 
shift:  ^___ 


per 


Duration  of  exposure  per  shift:    

The  name  of  any  other  toxic  substances 

that  you'll  be  exposed  to  while  using 

your  respirator: 


19.  Describe  any  special  responsibilities 

you'll  have  while  using  your  respirator(s) 
that  may  affect  the  safety  and  well-being 
of  others  (for  example,  rescue,  security): 


Appendix  D  to  §  1910.134  (Non-Mandatory) 
IniTonnation  for  Employees  Using 
Respirators  When  Not  Required  Under  the 
Standard 

Respirators  are  an  effective  method  of 
protection  against  designated  hazards  when 
^prof)erly  selected  and  worn.  Respirator  use  is 
encouraged,  even  when  exposures  are  below 
the  exp>osure  limit,  to  provide  an  additional 
level  of  comfort  and  protection  for  workers. 
However,  if  a  respirator  is  used  improperly 
or  not  kept  clean,  the  respirator  itself  can 
become  a  hazard  to  the  worker.  Sometimes, 
workers  may  wear  respirators  to  avoid 
exposures  to  hazards,  even  if  the  amount  of 
hazardous  substance  does  not  exceed  the 
limits  set  by  OSHA  standards.  If  your 
employer  provides  respirators  for  your 
voluntary  use,  of  if  you  provide  your  own 
respirator,  you  need  to  take  certain 
precautions  to  be  sure  that  the  respirator 
itself  does  not  present  a  hazard. 

You  should  do  the  following: 

1.  Read  and  heed  all  instructions  provided 
by  the  manufacturer  on  use,  maintenance, 
cleaning  and  care,  and  warnings  regarding 
the  respirators  limitations. 

2.  Choose  respirators  certified  for  use  to 
protect  against  the  contaminant  of  concern. 
NIOSH,  the  National  Institute  for 
Occupational  Safety  and  Health  of  the  U.S. 
Department  of  Health  and  Human  Services, 
certifies  respirators.  A  label  or  statement  of 
certification  should  appear  on  the  respirator 
or  respirator  packaging.  It  will  tell  you  what 
the  respirator  is  designed  for  and  how  much 
it  will  protect  you. 

3.  Do  not  wear  your  respirator  into 
atmospheres  containing  contaminants  for 
which  your  respirator  is  not  designed  to 
protect  against.  For  example,  a  respirator 
designed  to  filter  dust  particles  will  not 
protect  you  against  gases,  vajjors,  or  very 
small  solid  particles  of  fumes  or  smoke. 

4.  Keep  track  of  your  respirator  so  that  you 
do  not  mistakenly  use  someone  else's 
respirator.  _ 

Subpart  L— [Amended] 

8.  The  authority  citation  for  Subpart 
L  of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754).  8-76  (41  FR 


25059).  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable. 

9.  Suction  1910.156  is  amended  by 
revising  paragraphs  (f)(l)(i)  and  (f)(l)(v) 
as  follows: 

§1910.156    Fire  brigades. 

***** 

(f)  Respiratory  protection.  (1)  General. 
(i)  The  employer  must  ensure  that 
respirators  are  provided  to,  and  used  by, 
fire  brigade  members,  and  that  the 
respirators  meet  the  requirements  of  29 
CFR  1910.134  and  this  paragraph. 
***** 

(v)  Self-contained  breathing 
apparatuses  must  have  a  minimum 
service-life  rating  of  30  minutes  in 
accordance  with  the  methods  and 
requirements  specified  by  NIOSH  under 
42  CFR  part  84.  except  for  escape  self- 
contained  breathing  apparatus  (ESCBAs) 
used  only  for  emergency  escape 
purposes. 


Subpart  O— [Amended] 

10.  The  authority  citation  for  Subpart 
Q  of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  9-83  (48  FR  35736).  1-90  (55  FR 
9033).  or  6-96  (62  FR  111),  as  applicable;  and 
29  CFR  part  1911. 

11.  Section  1910.252  is  amended  by 
revising  paragraphs  (c)(4)(ii),  (c)(4)(iii), 
(c)(7)(iii),  (c)(9)(i),  and  (c)(10)  as  follows: 

§  1910.252    General  requirements. 

*        *        *        *        * 

(c)*     *     * 
(4)  *     *     * 

(ii)  Airline  respirators.  In 
circumstances  for  which  it  is  impossible 
to  provide  such  ventilation,  airline 
respirators  or  hose  masks  approved  for 
this  purpose  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  under  42  CFR  part  84  must  be 
used. 

(iii)  Self-contained  units.  In  areas 
immediately  hazardous  to  life,  a  full- 
facepiece,  pressure-demand,  self- 
contained  breathing  apparatus  or  a 
combination  full-facepiece,  pressure- 
demand  supplied-air  respirator  with  an 
auxiliary,  self-contained  air  supply 
approved  by  NIOSH  under  42  CFR  part 
84  must  be  used. 
***** 

(7)*    •    * 

(iii)  Local  ventilation.  In  conHned 
spaces  or  indoors,  welding  or  cutting 
operations  involving  metals  containing 
lead,  other  than  as  an  impurity,  or 
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metals  coated  With  lead-bearing 
materials,  including  paint,  must  be  done 
using  local  exhaust  ventilation  or  airline 
respirators.  Such  operations,  when  done 
outdoors,  must  bje  done  using 
respirators  approved  for  this  purpose  by 
NIOSH  under  42  CFR  part  84.  In  all 
cases,  workers  in  the  immediate  vicinity 
of  the  cuttine  operation  must  be 
protected  by  lodal  exhaust  ventilation  or 
airline  respiratqijs. 

*  *  *  k  • 

(9)  *   *  *  I 

(i)  General.  In  Confined  spaces  or 
indoors,  welding  or  cutting  operations 
involving  cadmrnm-bearing  or 
cadmium-coated  base  metals  must  be 
done  using  local  exhaust  ventilation  or 
airline  respirators  unless  atmospheric 
tests  under  the  most  adverse  conditions 
show  that  employee  exposure  is  within 
the  acceptable  coincentrations  specified 
by  29  CFR  1910,t000.  Such  operations, 
when  done  outdoors,  must  be  done 
using  respirators  i  such  as  fume 
respirators,  approved  for  this  purpose 
by  NIOSH  under  42  CFR  part  84. 

*  •        *       if        • 

(10)  Mercury.  Ih  confined  spaces  or 
indoors,  welding  or  cutting  operations 
involving  metals  coated  with  mercury- 
bearing  materials^  including  paint,  must 
be  done  using  local  exhaust  ventilation 
or  airline  respirators  unless  atmospheric 
tests  under  the  most  adverse  conditions 
show  that  employee  exposiu^  is  within 
the  acceptable  concentrations  specified 
by  29  CFR  1910.1000.  Such  operations, 
when  done  outdoors,  must  be  done 
using  respirators  approved  for  this 
purpose  by  NIOSH  under  42  CFR  part 
84. 


§  1910.261    Pulp,  paper,  and  paperboartl 
mills. 

•  •        *        »        * 

(2)  Personay  protective  clothing  and 
equipment.  Foot  prof  action,  shin 
guards,  hard  hats,  noise-attenuation 
devices,  and  other  personal  protective 
clothing  and  equipment  must  be  worn 
when  the  extent  of  the  hazard  warrants 
their  use.  Such  equipment  must  be  worn 
when  specifically  required  by  other 
paragraphs  of  this  section,  and  must  be 
maintained  in  accordance  with 
applicable  American  National  Standards 
Institute  standards.  Respirators,  goggles, 
protective  masks,  rubber  gloves,  rubber 
boots,  and  other  such  equipment  must 
be  cleaned  and  disinfected  before  being 
used  by  another  employee.  Required 
eye,  head,  and  ear  protection  must 
conform  to  American  National 
Standards  Institute  standards  Z24.22- 
1957.  Z87.1-1968,  and  Z89.1-1969. 
Respiratory  protection  must  conform  to 
the  requirements  of  29  CFR  1910.134. 

*  *        *      .  •        • 

(g)*  '  • 

(10)  Gas  masks  (digester  building). 
Gas  masks  must  be  available,  and  they 
must  furnish  adequate  protection 
against  sulfurous  acid  and  chlorine 
gases  and  be  inspected  and  repaired  in 
accordance  with  29  CFR  1910.134. 


RofPartl910is 


Subpart  R— [Am  <  nded] 

12.  The  authority  citation  for  Subpart 


qevised  as  follows: 


Authority:  Sections  4, 6,  and  8  of  the 
Occupational  Safel]|  and  Health  Act  of  1970 
(29  U.S.C.  653. 65S]657);  Secretary  of  Ubor's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FRj  35736),  1-90  (55  FR 
9033),  or  6-96  (62  FK  111),  as  applicable;  and 
29  CFR  part  11.      | 

Sections  1910.261, 1910.262, 1910.265 
through  1910.269,  [11910.274,  and  1910.275 
also  issued  under  29  CFR  part  1911. 

13.  Section  1910.261  is  amended  by 
revising  paragraphs  (b)(2),  (g)(10), 
(h)(2)(iii),  and  (h)(2)(iv)  as  follows: 


(h)*  •  • 

(2)  *  *  * 

(iii)  Gas  masks  must  be  provided  for 
emergency  use  in  accordance  with  29 
CFR  1910.134. 

(iv)  For  emergency  and  rescue 
operations,  the  employer  must  provide 
employees  with  self-contained  breathing 
apparatuses  or  supplied-air  respirators, 
and  ensure  that  employees  use  these 
respirators,  in  accordance  with  the 
requirements  of  29  CFR  1910.134. 


Subpart  Z— [Amended] 

14.  The  general  authority  citation  for 
Subpart  Z  of  29  CFR  Part  1910  is  revised 
to  read  as  follows: 

Authority:  Sees.  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  653. 655,  and  657):  Secretary  of 
labor's  Orders  12-71  (36  FR  8754),  8-76  (41 
FR  25059).  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable;  and 
29  CFR  Part  1911. 


15.  Section  1910.1001  is  amended  by 
removing  Appendix  C  and  revising 
paragraph  (g).  to  read  as  follows: 

{1910.1001    Asbestos. 

***** 

0 

(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations,  such  as 
maintenance  and  repair  activities,  for 
which  engineering  and  work-practice 
controls  are  not  feasible. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA  and/or  excursion  limit, 
(iv)  Emergencies. 
(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)).  and  (f)  through  (m). 

(ii)  The  employer  must  provide  a 
tight-fitting,  powered,  air-purifying 
respirator  instead  of  any  negative- 
pressure  respirator  specified  in  Table  1 
of  this  section  when  an  employee 
chooses  to  use  this  type  of  respirator 
and  the  respirator  provides  adequate 
protection  to  the  employee. 

(iii)  No  employee  must  be  assigned  to 
tasks  requiring  the  use  of  respirators  if. 
based  on  their  most  recent  medical 
examination,  the  examining  physician 
determines  that  the  employee  will  be 
unable  to  function  normally  using  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  other  employees  will  be 
impaired  by  the  use  of  a  respirator.  Such 
employees  must  be  assigned  to  another 
job  or  given  the  opportunity  to  transfer 
to  a  different  position,  the  duties  of 
which  they  can  perform.  If  such  a 
transfer  position  is  available,  the 
position  must  be  with  the  same 
employer,  in  the  same  geographical 
area,  and  with  the  same  seniority, 
status,  and  rate  of  pay  the  employee  had 
just  prior  to  such  transfer. 

(3)  Respirator  selection.  The  employer 
must  select  and  provide  the  appropriate 
respirator  from  Table  1  of  this  section. 


Table  1.— Respiratory  Protection  for  Asbestos  Fibers 


AirtXNTie  concentration  of  asbestos  or  conditions 
,  of  use 


Not  in  excess  of  1  «(« (10  X  PEL) 


Required  respirator 


Half-mask  air  purifying  respirator  ottier  than  a  disposable  respirator,  equipped  with  high  effi- 
dencv  fitters 


ciency  filters 
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Table  1  .—Respiratory  Protection  for  Asbestos  Fibers— Continued 


AirtMrne  concentration  of  asbestos  or  conditions 
of  use 


Required  respirator 


Not  in  excess  of  5  f/cc  (50  X  PEL)  .... 
Not  in  excess  of  10  l/cc  (100  X  PEL) 


Not  in  excess  of  100  f/cc  (1,000  X  PEL)  

Greater  than   100  f/cc  (1.000  X  PEL)  or  un- 
known concentration. 


Full  facepiece  air-purifying  respirator  equipped  with  high  efficiency  filters. 

Any  powered  air-purifying  respirator  equipped  with  high  efficiency  filters  or  any  supplied  air 

respirator  operated  in  continuous  flow  mode.  "^ 

Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode. 
Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode,  equipped  with  an 

auxiliary  positive  pressure  self-contained  breathing  apparatus. 


NOTE:  a.  Respirators  assigned  for  high  environmental  concentrations  may  be  used  at  lower  concentrations,  or  when  required  respirator  use  is 
independent  of  concentration. 

b.  A  high  efficiency  filter  means  a  filter  that  is  at  least  99.97  percent  efficient  against  mono-dispersed  particles  of  0.3  micrometers  in  diameter 
or  larger. 


16.  Section  1910.1003  is  amended  by 
revising  paragraphs  (c)(4)(iv)  and  (d)(1) 
as  follows: 

§1910.100313    Carcinogens  (4- 
Nitrobiphenyl,  etc.). 

•        *        *        •        • 

(c)*  *  * 

(4)*   *   * 

(iv)  Eitlployees  engaged  in  handling 
operations  involving  the  carcinogens 
addressed  by  this  section  must  be 
provided  with,  and  required  to  wear  and 
use,  a  half-face  filter-type  respirator  for 
dusts,  mists,  and  fumes.  A  respirator 

Atmospheric  concentration  of  vinyl  chloride 

(i)  Unknown,  or  above  3,600  p/m 

(ii)  Not  over  3,600  p/m 

(iii)  Not  over  1,000  p/m  

frv)  Not  over  100  p/m 

(v)  Not  over  25  p/m 

(vi)  Not  over  10  p/m 


affording  higher  levels  of  protection 
than  this  respirator  may  be  substituted. 

***** 

(d)*  *  * 

(1)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b),  (c),  (d)  (except  (d)(l)(iii) 
and  {iv),  and  (d)(3)),  and  (e)  through  (m). 
***** 

17.  Section  1910.1017  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§1910.1017    Vinyl  chloride. 


(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii).  and  (d)(3)(iii)(B)(l)  and  [2]), 
and  (f)  through  (m). 

(3)  Respirator  selection,  (i)  Respirators 
must  be  selected  from  the  following 
table: 


Required  apparatus 


Open-circuit,  self-contained  breathing  apparatus,  pressure  demand  type,  with  fuH  facepiece. 

(A)  Combination  type  C  supplied  air  respirator,  pressure  demand  type,  with  full  or  half  face- 
piece,  and  auxiliary  setf-contained  air  supply;  or 

(B)  Combination  type,  supplied  air  respirator  continuous  flow  type,  with  full  or  half  facepiece, 
and  auxiliary  self-contained  air  supply.  Type  C.  supplied  air  respirator,  continuous  ftow  type, 
with  full  or  half  facepiece,  helmet  or  hood. 

(A)  Combination  type  C  supplied  air  respirator  demand  type,  with  full  facepiece,  and  auxiliary 
self-contained  air  supply;  or 

(B)  Open-circuit  self-contained  breathing  apparatus  with  full  facepiece,  in  demand  mode;  or 
Type  (C)  supplied  air  respirator,  demand  type,  with  full  facepiece. 

(A)  A  powered  air-purifying  respirator  with  hood,  helmet,  full  or  half  facepiece,  and  a  canister 
which  provkles  a  sen/rce  life  of  at  least  4  hours  for  concentrations  of  vinyl  chloride  up  to  25 
p/m,  or 

(B)  Gas  mask,  front-  or  back-mounted  canister  whk:h  provides  a  service  life  of  at  least  4  hours 
for  concentrations  of  vinyl  chloride  up  to  25  p/m. 

(A)  Combinatwn  type  C  supplied-air  respirator,  demand  type,  with  half  facepiece.  and  auxiliary 
setf-contained  air  supply;  or 

(B)  Type  C  supplied-air  respirator,  demand  type,  with  half  facepiece;  or 

(C)  Any  chemital  cartridge  respirator  with  an  organk:  vapor  cartridge  whk:h  provides  a  sennce 
life  of  at  least  1  hour  for  concentrattons  of  vinyl  chtoride  up  to  10  p/m. 


(ii)  When  air-purifying  respirators  are 
used: 

(A)  Air-purifying  canisters  or 
cartridges  must  be  replaced  prior  to  the 
expiration  of  their  service  life  or  the  end 
of  the  shift  in  which  they  are  first  used, 
whichever  occurs  first. 

(B)  A  continuous-monitoring  and 
alarm  system  must  be  provided  when 
concentrations  of  vinyl  chloride  could 
reasonably  exceed  the  allowable 
concentrations  for  the  devices  in  use. 
Such  a  system  must  be  used  to  alert 
employees  when  vinyl  chloride 


concentrations  exceed  the  allowable 
concentrations  for  the  devices  in  use. 
(iii)  Respirators  specified  for  higher 
concentrations  may  be  used  for  lower 
concentrations. 
***** 

18.  Section  1910.1018  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1910.1018    Inorganic  arsenic. 

***** 

(h)  Respiratory  protection.  (1) 
General.  For  employees  who  use 


respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 
comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  or  work- 
practice  controls. 

(ii)  Work  operations,  such  as 
maintenance  and  repair  activities,  for 
which  the  employer  establishes  that 


UMI 


es  a  service 
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engineering  an(i  work-practice  controls 
are  not  feasible] 

(iii)  Work  operations  for  which 
engineering  and  work-practice  controls 
are  not  yet  suffidient  to  reduce 
employee  exposures  to  or  below  the 
permissible  expjosure  limit. 

(iv)  Emergencies. 

(2)  Respirator,  program,  (i)  The 
employer  must  Implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)).  and  It)  through  (m). 

(ii)  If  an  empljqyee  exhibits  breathing 
difficulty  durin^jfit  testing  or  respirator 
use,  they  must  b<i  examined  by  a 
physician  trained  in  pulmonary 


medicine  to  determine  whether  they  can 
use  a  respirator  while  performing  the 
required  duty. 

(3)  Respirator  selection,  (i)  The 
employer  must  use  Table  I  of  this 
section  to  select  the  appropriate 
respirator  or  combination  of  respirators 
for  inorganic  arsenic  compounds 
without  significant  vapor  pressiue,  and 
Table  II  of  this  section  to  select  the 
appropriate  respirator  or  combination  of 
respirators  for  inorganic  arsenic 
compounds  that  have  significant  vapor 
pressure. 

(ii)  When  employee  exposures  exceed 
the  permissible  exposure  limit  for 
inorganic  arsenic  and  also  exceed  the 


relevant  limit  for  other  gases  (for 
example,  sulfur  dioxide),  an  air- 
purifying  respirator  provided  to  the 
employee  as  specified  by  this  section 
must  have  a  combination  high- 
efficiency  filter  with  an  appropriate  gas 
sorbent.  (See  footnote  in  Table  1  of  this 
section.) 

(iii)  Employees  required  to  use 
respirators  may  choose,  and  the 
employer  must  provide,  a  powered  air- 
purifying  respirator  if  it  will  provide 
proper  protection.  In  addition,  the 
employer  must  provide  a  combination 
dust  and  acid-gas  respirator  to 
employees  who  are  exposed  to  gases 
over  the  relevant  exposure  limits.  . 


Table  I.— Respiratory  Protection  for  Inorganic  Arsenic  Particulate  Except  for  Those  With  Significant 

Vapor  Pressure 


Concentration  of  inorganic  arsenic  (as  As)  or 
condition  of  use 


(i)  Unknown  or  greater  or  lesser  than  20,000 
jig/m(3)  (20  mg/hi(3))  or  firefighting. 

(ii)  Not  greater  Vlikn  20,000  jig/m(3)  (20  mg/ 
m(3)). 

(iii)  Not  greater  tthan  10,000  ng/m(3)  (10  mg/ 
m(3)).  11 

fiv)  Not  greater  thirl  500  ng/m(3) 


(V)  Not  greater  tttaH  100  |ig/m(3) 


Required  respirator 


(A)  Any  full  facepiece  self-contained  breathing  apparatus  operated  in  positive  pressure  mode. 

(A)  Supplied  air  respirator  with  fuH  facepiece,  hood,  or  helmet  or  suit  and  operated  in  positive 

pressure  mode. 
(A)  Powered  air-purifying  respirators  in  all  inlet  face  coverings  with  high  efficiency  filters '. 

(B)Half-mask  supplied  air  respirators  operated  in  positive  pressure  mode. 

(A)  Full  facepiece  air-purifying  respirator  equipped  with  high-efficiency  filter '. 

(B)  Any  full  facepiece  supplied  air  respirator. 

(C)  Any  full  facepiece  self-contained  breathing  apparatus. 

(A)  Half-mask  air-purifying  respirator  equipped  with  high-efficiency  filter  \ 
(6)  Any  half-mask  supplied  air  respirator. 


'  High-effkaency  f|lter-99.97  pet  efficiency  against  0.3  mk^ometer  monodisperse  diethyl-hexyl  phthalate  (DOP)  partcles. 

Table  II.— Respiratory  Protection  for  Inorganic  Arsenicals  (Such  as  Arsenic  Trichloride  2  and  Arsenic 

Phosphide)  With  Significant  Vapor  Pressure 


ConcentratKMi  of  jifiorgank:  arsenk;  (as  As)  or 
condition  of  use 


(i)  Unknown  or  gtdater  or  lesser  than  20,000 
|ig/m(3)  (20  mg/m(3))  or  firefighting. 

(ii)  Not  greater  than  20,000  »ig/m(3)  (20  mg/ 
m(3)).  I 

(iii)  Not  greater  ttin  10,000  |ig/m(3)  (10  mg/ 


m(3)). 
(iv)  Not  greater  tha|r 


(v)  Not  greater  thai  I 


500  nQlm{3) 


100  |ig('m(3) 


Required  respirator 


(A)  Any  fuM  facepiece  self-contained  breathing  apparatus  operated  in  positive  pressure  mode. 

(A)  Supplied  air  respirator  with  full  facepiece,  hood,  or  helmet  or  suit  and  operated  in  positive 

pressure  mode. 
(A)  Half-mask  2  supplied  air  respirator  operated  in  positive  pressure  mode. 

(A)  Front  or  iMCk  mounted  gas  mask  equipped  with  high-effiaency  filter '  and  add  gas  can- 
ister. 

(B)  Any  full  facepiece  supplied  air  respirator. 

(C)  Any  full  facepiece  self-contained  breathing  apparatus. 

(A)  Half-mask  air-purifying  respirator  equipped  with  high  effk»ency  filter'  and  ackl  gas  car- 
tridge. 

(B)  Any  half-mask  supplied  air  respirator. 


'  High-effidency  iter-99.97  pet  efftdency  against  0.3  micrometer  monodisperse  diethyl-hexyl  phthalate  (DOP)  particles 
-=  Half-mask  resprttors  shall  not  be  used  for  protectkxi  against  arsenk:  trichtoride,  as  it  is  rapklly  absorbed  through  the  skin. 


19.  Section  19i  ).1025  is  amended  by 
revising  paragrabh  (f);  revising  the 
second  and  fourtn  paragraphs  of  Section 
IV  to  Appendix  8i  removing  the  sixth 
paragraph  of  Section  IV  to  Appendix  B; 
and  removing  Appendix  D,  as  follows: 

S  1910.1025    Lead. 


(f)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  engineering  or  work-practice 
controls,  except  that  no  employer  can 


require  an  employee  to  use  a  respirator 
longer  than  4.4  hours  per  day. 

(ii)  Work  operations  for  which 
engineering  and  work-practice  controls 
are  not  sufficient  to  reduce  employee 
exposures  to  or  below  the  permissible 
exposure  limit. 

(iii)  Periods  when  an  employee 
requests  a  respirator. 
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(2)  Respirator  pmgram.  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (0  through  (m). 


(ii)  If  an  employee  has  breathing 
difficulty  during  fit  testing  or  respirator 
use,  the  employer  must  provide  the 
employee  with  a  medical  examination 
in  accordance  with  paragraph  (i)(3)(i)(C) 


of  this  section  to  determine  whether  or 
not  the  employee  can  use  a  respirator 
while  performing  the  required  duty. 


Table  II.— Respiratory  Protection  for  Lead  Aerosols 


Airtx>me  concentration  of  lead  or  condition  of 
use 


Not  in  excess  of  0.5  mg/m^  (10X  PEL)  ... 
Not  in  excess  of  2.5  mg/m3  (50X  PEL)  ... 
Not  In  excess  of  50  mg/m^  (1000X  PEL) 


Not  in  excess  of  100  mg/ma  (2000XPEL) 


Greater  than  100  mg/m^,  unknown  concentra- 
tion or  fire  fighting. 


Required  respirator 


Half-mask,  air-purifying  respirator  equipped  with  high  efficiency  fitters.^  3 

Full  facepiece,  air-purifying  respirator  with  high  efficiency  filters.^ 

(1)  Any  powered,  air-purifying  respirator  with  high  effkaency  filters';  or  (2)  Half-mask  supplied- 

air  respirator  operated  in  positive-pressure  mode.^ 
Suppiied-air  respirators  with  fuH  facepiece,  hood,  helmet,  or  suit,  operated  in  positive  pressure 

mode. 
Full  facepiece,  self-contained  breathing  apparatus  operated  in  positive-pressure  mode. 


^  Respirators  specified  for  high  concentratkxis  can  be  used  at  kiwer  concentratkxis  of  lead. 

2  Full  facepiece  is  required  if  the  lead  aerosols  cause  eye  or  skin  irritatkx)  at  the  use  concentratkins. 

3  A  high  efficiency  partKulate  fitter  means  99.97  percent  efficient  against  0.3  mk:ron  size  partKies. 


(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  or  combination  of  respirators 
from  Table  n  of  this  section. 

(ii)  The  employer  must  provide  a 
powered  air-purifying  respirator  instead 
of  the  respirator  specified  in  Table  II  of 
this  section  when  an  employee  chooses 
to  use  this  type  of  respirator  and  such 
a  respirator  provides  adequate 
protection  to  the  employee. 


Appendix  B  to  §  1910.1025— Employee 
Staoderd  Sinuiary 


IV.  Respiratory  Protection — Paragraph  (f) 

•         •         •         •         * 

Your  employer  is  required  to  select 
respirators  from  tlie  seven  types  listed  in 
Table  II  of  the  Respiratory  Protection  section 
of  the  standard  (§  1910.1025(f)).  Any 
respirator  chosen  must  be  approved  by  the 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  under  the  provisions  of 
42  CFR  part  84.  This  respirator  selection 
table  will  enable  your  employer  to  choose  a 
type  of  respirator  that  will  give  you  a  proper 
amount  of  protection  based  on  your  airborne 
lead  exposure.  Your  employer  may  select  a 
type  of  respirator  that  provides  greater 
protection  than  that  required  by  the  standard; 
that  is,  one  recommended  for  a  higher 
concentration  of  lead  than  is  present  in  your 
workplace.  For  example,  a  pxiwered  air- 
purifying  respirator  (PAPR)  is  much  more 
protective  than  a  typical  negative  pressure 
respirator,  and  may  also  be  more  comfortable 
to  wear.  A  PAPR  has  a  filter,  cartridge,  or 
canister  to  clean  the  air,  and  a  (wwer  source 
that  continuously  blows  filtered  air  into  your 
breathing  zone.  Your  employer  might  make  a 
PAPR  available  to  you  to  ease  the  burden  of 
having  to  wear  a  respirator  for  long  periods 


of  time.  The  standard  provides  that  you  can  . 
obtain  a  PAPR  upon  request. 

•  •         *         •         • 

Your  employer  must  ensure  that  your 
respirator  fecepiece  fits  properly.  Proper  fit  of 
a  respirator  facepiece  is  critical  to  your 
protection  from  airtiome  lead.  Obtaining  a 
proper  fit  on  each  employee  may  require 
your  employer  to  make  available  several 
different  types  of  respirator  masks.  To  ensure 
that  your  respirator  fits  properly  and  that 
focepiece  leakage  is  minimal,  your  employer 
must  give,  you  either  a  qualitative  or 
quantitative  fit  test  as  specified  in  Appendix 
A  of  the  Respiratory  Protection  standard 
located  at  29  CFR  1910.134. 

•  *         •         •         • 

20.  Section  1910.1027  is  amended  by 
removing  and  reserving  Appendix  C  and 
revising  paragraph  (g)  to  read  as  foUows: 

§1910.1027   Cadmium. 

•  •        •        •        • 

(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(ij  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls  when  employee 
exposure  levels  exceed  the  PEL. 

(ii)  Maintenance  and  repair  activities, 
and  brief  or  intermittent  operations,  for 
which  employee  exposures  exceed  the 
PEL  and  engineering  and  work-practice 
controls  are  not  feasible  or  are  not 
required. 

(iii)  Activities  in  regulated  areas 
specified  in  paragraph  (e)  of  this 
section. 

(iv)  Work  operations  for  which  the 
employer  has  implemented  all  feasible 
engineering  and  work-practice  controls 


and  such  controls  are  not  sufficient  to 
reduce  employee  exposures  to  or  below 
the  PEL. 

(v)  Work  operations  for  which  an 
employee  is  exposed  to  cadmium  at  or 
above  the  action  level,  and  the 
employee  requests  a  respirator. 

(vi)  Work  operations  for  which  an 
employee  is  exposed  to  cadmium  above 
the  PQ^  and  engineering  controls  are  not 
required  by  paragraph  (0(l)(ii)  of  this 
section. 

(vii)  Emergencies. 

(2)  Respirator  proffnm.  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii]].  and  (f)  through  (m). 

(ii)  No  employees  must  use  a 
respirator  if,  based  on  their  most  recent 
medical  examination,  the  examining 
physician  determines  that  they  will  be 
unable  to  continue  to  function  normally 
while  using  a  respirator.  If  the  physician 
determines  that  the  employee  must  be 
hmited  in,  or  removed  from,  their 
current  job  because  of  their  inability  to 
use  a  respirator,  the  limitation  or 
removal  must  be  in  accordance  with 
paragraphs  (1)  (11)  and  (12)  of  this 
section. 

(iii)  If  an  employee  has  breathing 
difficulty  during  fit  testing  or  respirator 
use,  the  employer  must  provide  the 
employee  with  a  medical  examination 
in  accordance  with  paragraph  (l)(6)(ii)  of 
this  section  to  determine  if  the 
employee  can  use  a  respirator  while 
performing  the  required  duties. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  bom  Table  2  of  this  section. 


UMI 
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AirtXMTie 


concentratii 


Table  2.— Respiratory  Protection  for  Cadmium 


itration  or  condition  of  use* 


10  X  or  less 
25  X  or  less 


50  X  or  less 


250  X  or  less' 


Fire  fighting 


1000  X  or  less  ... 

>1000  X  or  unknd«n  concentrations 


Required  respirator  type  ^ 


A  half  mask,  air-purifying  equipped  with  a  HEPA'^  filter.* 

A  powered  air-purifying  respirator  ("PARR'-)  with  a  loose-fitting  hood  or  helmet  equipped  vnth 
a  HEPA  filter,  or  a  suppBed-air  respirator  with  a  loose-fitting  hood  or  helmet  lacepiece  oper- 
ated in  the  continuous  flow  mode. 

A  full  facepiece  air-purifying  respirator  equipped  with  a  HEPA  filter,  or  a  powered  air-purifying 
respirator  with  a  tight-fitting  half  mask  equipped  with  a  HEPA  filter,  or  a  suppiied-air  res- 
pirator with  a  tight-fitting  half  mask  operated  in  the  continuous  ftow  mode. 

A  powered  air-purifying  respirator  with  a  tight  fitting  full  facepiece  equipped  with  a  HEPA  filter, 
or  a  supplied-air  respirator  with  a  tight-fitting  full  facepiece  operated  in  the  continuous  flow 
nK>de. 

A  supplied  air  respirator  with  half  mask  or  full  facepiece  operated  in  the  pressure  demand  or 
other  positive  pressure  mode. 

A  self-contained  t>reathing  apparatus  with  a  full  facepiece  operated  in  the  pressure  demand  or 
other  positive  pressure  mode,  or  a  supplied-air  respirator  with  a  luH  facepiece  operated  in 
the  pressure  demand  or  other  positive  pressure  mode  and  equipped  with  an  auxiliary  es- 
cape type  self-contained  breathing  apparatus  operated  in  the  pressure  demand  mode. 

A  self-contained  Ixeathing  apparatus  with  full  facepiece  operated  in  the  pressure  demand  or 
other  positive  pressure  mode. 


•Concentratk)n$  expressed  as  multiple  of  the  PEL 
,2?^^^9^  asagned  lor  higher  environmental  concentrattons  may  be  used  at  tower  exposure  levels.  Quantitative  fit  testing  is  required  for  aH 
tight-fitting  air  purf^ing  respirators  where  airborne  concentratton  of  cadmium  exceeds  10  times  the  TWA  PEL  (10  X  5  uQ/mf3)  .  50  uQ/m(3»  A 
fun  facepiece  resjkator  is  required  when  eye  irritatton  is  experienced.  uy,    v-;     av»  "«""w;-  « 

'  HEPA  means  ^igh-effidency  Partfeulate  Air. 

0  Fit  testing,  qualitative  or  quantitative,  is  required. 

SOURCE:  Respiratory  Deciston  Logto,  NIOSH,  1987. 


illire 


(ii)  The  emplc^er  must  provide  an 
employee  with  a  powered  air-purifying 
respirator  inste^jl  of  a  negative-pressure 
respirator  wheit  en  employee  who  is 
entitled  to  a  respirator  chooses  to  use 
this  type  of  respirator  and  such  a 
respirator  provides  adequate  protection 
to  the  employed. 
*        •        *        »        • 

21.  Section  l^io.1028  is  amended  by 
removing  Appendix  E  and  revising 
paragraph  (g)  to  read  as  follows: 

§1910.1028    Baniene. 


toiy^ 


(g)  Respiratoiy  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  ^tion,  the  employer 
must  provide  respirators  that  comply 
with  the  requireiitients  of  this  paragraph. 
Respirators  must! be  used  during: 


(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations  for  which  the 
employer  establishes  that  compliance 
with  either  the  TWA  or  STEL  through 
the  use  of  engineering  and  work- 
practice  controls  is  not  feasible;  for 
example,  some  maintenance  and  repair 
activities,  vessel  cleaning,  or  other 
operations  for  which  engineering  and 
work-practice  controls  are  infeasible 
because  exposures  are  intermittent  and 
limited  in  duration. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient,  or  are  not 
required  under  paragraph  (f)(l)(iii)  of 
this  section,  to  reduce  employee 
exposure  to  or  below  the  PELs. 

liv)  Emergencies. 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 


29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii),  (d)(3)(iii)(b)(l).  and  (2)),  and 
(f)  through  (m). 

(ii)  For  air-purifying  respirators,  the 
employer  must  replace  the  air-purifying 
element  at  the  expiration  of  its  service 
life  or  at  the  beginning  of  each  shift  in 
which  such  elements  are  used, 
whichever  comes  first. 

(iii)  If  NIOSH  approves  an  air- 
purifying  element  with  an  end-of- 
service-life  indicator  for  benzene,  such 
an  element  may  be  used  until  the 
indicator  shows  no  further  useful  life. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  from  Table  1  of  this  section. 

(ii)  Any  employee  who  cannot  use  a 
negative-pressure  respirator  must  be 
allowed  to  use  a  respirator  with  less 
breathing  resistance,  such  as  a  powered 
air-purifying  respirator  or  supplied-air 
respirator. 


Table  1  .—Respiratory  Protection  for  Benzene 


Airtx>me  concentijation  of  t>enzene  or  condition 
of  use 


(a)  Less  than  or  eqtial  to  10  ppm 

(b)  Less  than  or  eq|ial  to  50  ppm 


(c)  Less  than  or  e<fi|ial  to  100  ppm  

(d)  Less  than  or  equal  to  1,000  ppm 

(e)  Greater  than  liOOO  ppm  or  unknown  con- 
centratton. 


(f)  Escape 


Respirator  type 


(1)  Half-mask  air-purifying  respirator  with  organk:  vapor  cartrkjge. 

(1)  Full  facepiece  respirator  with  organk;  vapor  cartridges. 

(1)  Full  facepiece  gas  masKwith  chin  style  canister.' 

(1)  Full  facepiece  powered  air-purifying  respirator  with  organk;  vapor  canister.' 

(1)  Supplied  air  respirator  with  fijil  facepiece  in  positivei>ressure  mode. 

(1)  Self-contained  breathing  apparatus  with  fuH  facepiece  in  positive  pressure  mode. 

(2)  Full  facepiece  positive-pressure  supplied-air  respirator  with  auxiliary  self-contained  air  sup- 
ply. 

(1)  Any  organk:  vapor  gas  mask;  or 

(2)  Any  self-contained  breathing  apparatus  with  full  facepiece. 


1290  Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 

Table  1  .—Respiratory  Protection  for  Benzene— Continued 


Airborne  concentration  of  benzene  or  condition 
of  use 


Respirator  type 


(g)  Firefighting „ (1)  Full  facepiece  seH-contained  breathing  apparatus  in  positive  pressure  mode. 


^  Canisters  must  have  a  minimum  service  life  of  four  (4)  hours  when  tested  at  150  ppm  benzene,  at  a  flow  rate  of  64  LPM,  25  deg.  C,  and 
85%  relative  humidity  for  non-powered  air  purifying  respirators.  The  flow  rate  shall  be  115  LPM  and  170  LPM  respectively  for  tight  fitting  and 
loose  fitting  powered  air-purifying  respirators. 


22.  Section  1910.1029  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§1910.1029    Goto  oven  amissions. 


(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Compliance  with  the  permissible 


expositte  limit  may  not  be  achieved  by 
the  use  of  respirators  except  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations,  such  as 
maintenance  and  repair  activity,  for 
which  engineering  and  work-practice 
controls  are  technologically  not  feasible. 

(iii)  Work  operations  ^Rr  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 


employee  expostue  to  cn*  below  the 
permissible  exposure  limit, 
(iv)  Emergencies. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m).        -- 

(3)  Respirator  selection.  The  employer 
must  select  appropriate  respirators  or 
combination  of  respirators  from  Table  I 
of  this  section. 


TABLE  I.— Respiwvtory  Protection  for  Coke  Oven  Emissions 


Airtxyne  concentration  of  coke  oven  emissions 


(a)  Any  coTKentration 


(b)  Concentrations  not  ^eater  than  1500  ug^m^ 


Required  respirator 


(1)  A  Type  C  supplied  air  respirator  operated  in  pressure  demand  or  ottier  positive  pressure  or 
continuous  flow  mode;  or 

(2)  A  powered  air-purifying  particulate  filter  resptrater  for  dust  and  mist  or  . 

(3)  A  powered  air-purifying  particuiate  fitter  re^rator  or  combination  c(>emical  cartridge  and 
particuiate  fitter  respirator  for  cetce  oven  emissions. 

(1)  Any  particulate  fitter  respicator  for  dust  and  mist  except  single-use  respirator;  or 

(2)  Any  particuiate  fitter  respirator  or  coratwiation  chemical  cartridge  and  paplicuite  fitter  res- 
pirator for  ceite  oven  emissions;  or 

(3)  Any  respirator  listed  in  paragraph  (gK^a)  of  tMs  sectian. 


Airt)ornea 


23.  Section  1910.1043  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

{1910.1043    Cotton  dust 


(f)  Respiratory  protection.  (1)  General. 
For  employees  who  are  required  to  use 
respirators  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 


(ii)  Maintenance  and  repair  activities 
for  which  engineering  and  work- 
practice  controls  are  not  feasible. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposure  limits. 

(iv)  Work  operations  specified  under 
paragraph  (g)(1)  of  this  section. 

(v)  Periods  for  which  an  employee 
requests  a  respirator.  ^ 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 


(ii)  Whenever  a  physician  determines 
that  an  employee  who  works  in  an  area 
in  which  the  cotton-dust  concentration 
exceeds  the  PEL  is  unable  to  use  a 
respirator,  including  a  powered  air- 
purifying  respirator,  the  employee  must 
be  given  the  opportunity  to  transfer  to 
an  available  position,  or  to  a  position 
that  becomes  available  later,  that  has  a 
cotton-dust  concentration  at  or  below 
the  PEL.  The  employer  must  ensiue  that 
such  employees  retain  their  cturerit 
wage  rate  or  other  benefits  as  a  result  of 
the  transfer. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  from  Table  I  of  this  section. 


Table  1 

Cotton  dust  concentration 

Required  respirator 

Not  greater  than: 

(a)  5  X  the  applicable  permissible  exposure 
limit  (PEL). 

(b)  10  X  the  applicable  PEL 

A  dlsposat)le  respirator  with  a  particulate  filter. 

A  quarter  or  half-mask  respirator,  other  than  a  disposable  respirator,  equipped  with  particulate 

filters. 
A  full  facepiece  respirator  equipped  with  high-efficiency  partk:ulate  filters. 
A  powered  air-purifying  respirator  equipped  with  high-efficiency  particulate  filters. 

(c)  too  X  the  applicable  PEL 

(d)  Greater  than  100  x  the  applicable  PEL 

Notes: 

1 .  A  disposable  respirator  means  the  filter  element  is  an  inseparable  part  of  the  respirator. 

2.  Any  respirators  F>ermitted  at  higher  environmental  concentrations  can  be  used  at  lower  concentrations. 


(a)  Less  thar 


UMI 
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3.  Self-oontained  breathing  apparatus  are  not  required  respirators  but  are  permitted  respirators 
♦k-'^dS^I**  air  Mspirators  are  not  required  but  are  permitted  under  the  following  conditions:  Cotton  dust  concentration  not  greater  than  10X 
H^!n'^^rt«r*ifl^P^'?'  *"  \^^°''  not  greater  than  100X  the  PEL-Any  suppt^  air  respirator  with  full  facepiece.  helmet  or  hSdVgreater 
than  100X  the  PEL— A  supplied  air  respirator  operated  in  positive  pressure  mode.  ^^  a"w'w 


(ii)  Whenever  respirators  are  required 
by  this  section  for  cotton-dust 
concentrations  that  do  not  exceed  the 
applicable  permissible  exposure  limit 
by  a  multiple  of  iUOO  (100  X),  the 
employer  must,  when  requested  by  an 
employee,  provide  a  powered  air- 
purifying  respirafor  with  a  high- 
efficiency  particulate  filtet  instead  of 
the  respirator  specified  in  paragraphs 
(a),  (b),  or  (c)  of  Tkble  I  of  this  section. 
*       *       •       n       * 

24.  Section  19^b.l044  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 


Airt)ome  ooncentri 


§1910.1044    1,2-Dibromo-3-cMoroprapan«. 

(h)  Respiratory  protection.  (1) 
General.  For  employees  who  are 
required  to  use  respirators  by  this 
section,  the  employer  must  provide 
respirators  that  comply  with  the 
requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Maintenance  and  repair  activities 
for  which  engineering  and  work- 
practice  controls  are  not  feasible. 


(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposiue  limit. 

(iv)  Emergencies. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

(3)  Respirator  selection.  The  employer 
must  select  the  appropriate  respirator 
from  Table  1  of  this  section. 


Table  1  .—Respiratory  Protection  for  DBCP 


>n  of  DBCP  or  condition  of 
use 


(a)  Less  than  or  equal  to  10  ppb 

(b)  Less  than  or  eqpal  to  50  ppb 


(c)  Less  than  or  eqUJal  to  1 ,000  ppb 

(d)  Less  than  or  equal  to  2,000  ppb 


(e)  Greater  than  2,000  ppb  or  entry  and  escape 
from  unknown  concentrations. 


(f)  Firefighting 


Respirator  type 


(1)  Any  supplied-air  respirator;  or  (2)  any  self-contained  breathing  apparatus. 

(1)  Any  supplied-air  respirator  with  full  facepiece,  helmet,  or  hood;  or  (2)  any  self-contained 
breathing  apparatus  with  full  facepiece. 

(1)  A  Type  C  supplied-air  respirator  operated  in  pressure-demand  or  other  positive  pressure  or 
continuous  flow  mode. 

(1)  A  Type  C  supplied-air  respirator  with  full  facepiece  operated  in  pressure-demand  or  other 
positive  pressure  mode,  or  with  full  facepiece,  helmet,  or  hood  operated  in  continuous  flow 
mode. 

(1)  A  combination  respirator  which  includes  a  Type  C  supplied-air  respirator  with  full  facepiece 
operated  in  pressure-demand  or  other  positive  pressure  or  continuous  (low  mode  and  an 
auxiliary  self-contained  breathing  apparatus  operated  in  pressure-demand  or  positive  pres- 
sure mode;  or  (2)  a  self-contained  breathing  apparatus  with  full  facepiece  operated  in  pres- 
sure-demand or  other  positive  pressure  mode. 

(1)  A  self-contained  breathing  apparatus  with  full  facepiece  operated  in  pressure-demand  or 
other  positive  pressure  mode. 


25.  Section  191  i.l045  is  amended  by 
revising  paragraplj  (h)  and  the  first 
paragraph  of  Sectibn  IV  to  Appendix  A 
to  read  as  follows: 

§1910.1045    Acryli^nltrile. 

•  *  *  4  • 

(h)  Respiratory^ protection.  (1) 
General.  For  empilbyees  who  use 
respirators  requiiwd  by  this  section,  the 
employer  must  pribvide  respirators  that 
comply  with  the  ■(  iquirements  of  this 
paragraph.  Respiii  tors  must  be  used 
during: 

(i)  Periods  necas  sary  to  install  or 
implement  feasible  engineering  and 
work-practice  coni  rols. 


r 

Concentration  df 


(a)  Less  than  or  eqtieil  to  20  ppm 


(ii)  Work  operations,  such  as 
maintenance  and  repair  activities  or 
reactor  cleaning,  for  which  the  employer 
establishes  that  engineering  and  work- 
practice  controls  are  not  feasible. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposure  limits. 

(iv)  Emergencies. 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii),  (d)(3)(iii)(b)(l).  and  (2)).  and 
(f)  through  (m). 


(ii)  If  air-purifying  respirators 
(chemical-cartridge  or  chemical-canister 
types)  are  used: 

(A)  The  air-purifying  canister  or 
cartridge  must  be  replaced  prior  to  the 
expiration  of  its  service  life  or  at  the 
completion  of  each  shift,  whichever 
occurs  first. 

(B)  A  label  must  be  attached  to  the 
cartridge  or  canister  to  indicate  the  date 
and  time  at  which  it  is  first  installed  on 
the  respirator. 

(3)  Respirator  selection.  The  employer 
must  select  the  appropriate  respirator 
from  Table  I  of  this  section. 


Table  I.— Respiratory  Protection  for  Acrylonitrile  (AN) 


AN  or  condition  of  use 


(b)  Less  than  or  equal  to  1 00  ppm  or  maximum 
use  concentration  (MUC)  of  cartridges  or  can- 
isters, whichever  Us;  lower. 


Respirator  type 


(1)  Chemical  cartridge  respirator  with  organic  vapor  cartridge(s)  and  half-mask  facepiece;  or 

(2)  Supplied  air  respirator  with  half-mask  facepiece. 

(1)  Full  facepiece  respirator  with  (A)  organic  vapor  cartridges,  (B)  organic  vapor  gas  mask 
chin-style,  or  (C)  organic  vapor  gas  mask  canister,  front-or  back-mounted; 
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Table  I.— Respiratory  Protection  for  Acrylonitrile  (AN) — Continued 


Ck)ncentration  of  AN  or  condition  of  use 

Respirator  type 

(c)  Less  than  or  eaual  to  4.000  pom 

(2)  Supplied  air  respirator  with  full  facepiece;  or 

(3)  Self-contained  breathing  apparatus  with  full  facepiece. 

(1)  Supplied  air  respirator  operated  in  the  positive  pressure  mode  with  full  facepiece,  helmet, 

(d)  Greater  than  4,000  ppm  or  unknown  con- 
centration. 

(e)  Firefiohtina 

suit,  or  hood. 

(1)  Supplied  air  and  auxiliary  self-contained  breathing  apparatus  with  full  facepiece  in  positive 
pressure  mode;  or 

(2)  Self-contained  breathing  apparatus  with  full  facepiece  in  positive  pressure  mode. 
Self-contained  breathing  apparatus  with  full  facepiece  in  positive  pressure  mode. 

(f)  Escaoe 

(1)  Any  organic  vapor  respirator,  or 

(2)  Any  self-contained  breathing  apparatus. 

Appendix  A  to  §  1910.1045— Substance 
Safety  Data  Sheet  for  Acrylonitrile 

***** 

IV.  Respirators  and  Protective  Clothing 

A.  Respirators.  You  may  be  required  to 
wear  a  respirator  for  nonroutine  activities,  in 
emergencies,  while  your  employer  is  in  the 
process  of  reducing  acrylonitrile  exposures 
through  engineering  controls,  and  in  areas 
where  engineering  controls  are  not  feasible. 
If  respirators  are  worn,  they  must  have  a  label 
issued  by  the  National  Institute  for 
Occuritional  Safety  and  Health  under  the 
provisions  of  42  CFR  part  84  stating  that  the 
respirators  have  been  approved  for  use  with 
organic  vapors.  For  effective  protection, 
respirators  must  fit  your  face  and  head 
snugly.  Respirators  must  not  be  loosened  or 
removed  in  work  situations  where  their  use 
is  required. 


26.  Section  1910.1047  is  amended  by 
removing  table  1  following  paragraph 
(h)(2)  and  revising  paragraph  (g)  and  the 
first  paragraph  of  Section  IV  to 
Appendix  A  to  read  as  follows: 

§1910.1047    Ethylene  oxide. 

***** 

(g)  Respiratory  protection  and 
personal  protective  equipment.  (1) 
General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 
comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations,  such  as 
maintenance  and  repair  activities  and 


vessel  cleaning,  for  which  engineering 
and  work-practice  controls  are  not 
feasible: 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
TWA. 

(iv)  Emergencies. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

(3)  Respirator  selection.  The  employer 
must  select  the  appropriate  respirator 
from  Table  1  of  this  section. 


TABLE  1 .— MiNif^uM  Requirements  for  Respiratory  Protection  for  Airborne  EtO 


Condition  of  use  or  concentration  of  airtx>me 
EtO  (ppm) 


Minimum  required  respirator 


Equal  to  or  less  than  50  

Equal  to  or  less  than  2,000 


Concentration  above  2,000  or  unknown  con- 
centration (such  as  in  emergencies). 


Firefighting 
Escape  ..... 


(a)  Full  facepiece  respirator  with  EtO  approved  canister,  front-or  back-mounted. 

(a)  Positive-pressure  supplied  air  respirator,  equipped  with  full  facepiece,  hood,  or  helmet,  or 

(b)  Continuous-flow  supplied  air  respirator  (positive  pressure)  equipped  with  hood,  helmet  or 
suit. 

(a)  Positive-pressure  setf-contained  breathing  apparatus  (SCBA),  equipped  with  full  facepiece, 
or 

(b)  Positive-pressure  full  facepiece  supplied  air  respirator  equipped  with  an  auxiliary  positive- 
pressure  self-contained  breathing  apparatus. 

(a)  Positive  pressure  self-contained  breathing  apparatus  equipped  with  full  facepiece. 
(a)  Any  respirator  described  above. 


Note.  Respirators  approved  tor  use  in  higher  concentrations  are  permitted  to  be  used  in  tower  concentrations. 


(4)  Protective  clothing  and  equipment. 
When  employees  could  have  eye  or  skin 
contact  with  EtO  or  EtO  solutions,  the 
employer  must  select  and  provide,  at  no 
cost  to  the  employee,  appropriate 
protective  clothing  or  other  equipment 
in  accordance  with  29  CFR  1910.132 
and  1910.133  to  protect  any  area  of  the 
employee's  body  that  may  come  in 
contact  with  the  EtO  or  EtO  solution, 
and  must  ensure  that  the  employee 
wears  the  protective  clothing  and 
equipment  provided. 


Appendix  A  to  §  1910.1047— Substance 
Safety  Data  Sheet  for  Ethylene  Oxide  (Non- 
mandatory) 

***** 

IV.  Respirators  and  Protective  Clothing 

A.  Respirators.  You  may  be  required  to 
wear  a  respirator  for  nonroutine  activities,  in 
emergencies,  while  your  employer  is  in  the 
-process  of  reducing  EtO  exposures  through 
engineering  controls,  and  in  areas  where 
engineering  controls  are  not  feasible.  As  of 
the  effective  date  of  this  standard,  only  air- 
supplied,  jKtsitive-pressure,  full-facepiece 
respirators  are  approved  for  protection 
against  EtO.  If  air-purifying  respirators  are 


worn  in  the  future,  they  must  have  a  label 
issued  by  the  National  Institute  for 
Occupational  Safety  and  Health  under  the 
provisions  of  42  CFR  part  84  stating  that  the 
respirators  have  been  approved  for  use  with 
ethylene  oxide.  For  effective  protection, 
respirators  must  fit  your  face  and  head 
snugly.  Respirators  must  not  be  loosened  or 
removed  in  work  situations  where  their  use 
is  required. 
•         •         *         •         * 

27.  Section  1910.1048  is  amended  by 
removing  Appendix  E  and  revising 
paragraph  (g)  to  read  as  follows: 


UMI 
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§1910.1048    Fornaktohyda. 

•        •        •        *        • 

(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requiii^ents  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  fea^^le  engineering  and 
work-practice  controls. 

(ii)  Work  op^tations,  such  as 
maintenance  a|i|l  repair  activities  at 
vessel  cleaningj,  for  which  the  employer 
establishes  that  engineering  and  work- 


(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELS. 

(iv)  Emergencies. 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
W)(l)(iii),  {d)(3)(iii)(b)(l),  and  (2)),  and 
(0  through  (m). 

(ii)  If  air-purifying  chemical-cartridge 
respirators  are  used,  the  employer  must: 

(A)  Replace  the  cartridge  after  three 
(3)  hours  of  use  or  at  the  end  of  the 
workshift,  whichever  occurs  first,  unless 


practice  controU  are  not  feasible 

iLE  1.— Minimum  Requirements  for  ♦Respiratory  Protection  Against  Formaldehyde 


the  cartridge  contains  a  NIOSH- 
approved  end-of-service-Ufe  indicator 
(ESLI)  to  show  when  breakthrough 
occurs. 

(B)  Unless  the  canister  contains  a 
NIOSH-ap proved  ESLI  to  show  when 
breakthrough  occurs,  replace  canisters 
used  in  atmospheres  up  to  7.5  ppm 
(lOxPEL)  every  four  (4)  hours  and 
industrial-sized  canisters  used  in 
atmospheres  up  to  75  ppm  (lOOxPEL) 
every  two  (2)  hours,  or  at  the  end  of  the 
workshift,  whichever  occurs  first. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  appropriate 
respirators  from  Table  1  in  this  section. 


Condition  of  use  dr  formaldehyde  concentration 
(ppm) 


Up  to  7.5  ppm.  (1|(  X  PEL) 
Up  to  75  ppm.  (l|)0  X  PEL) 


Above  75  ppm 
(100  X  PEL). 


Fireflghting 
Escape  


)r  unknown,   (emergencies). 


Minimum  respirator  required  ^ 


Full  facepiece  with  cartridges  or  canisters  specifically  approved  for  protection  against  form- 
aldehyde.2  "^ 

Full-face  mask  with  chin  style  or  chest  or  back  mounted  type,  with  industrial  size  canister  spe- 
cifically approved  for  protection  against  formaldehyde.  Type  C  supplied  air  respirator  de- 
mand type,  or  continuous  ftow  type,  with  full  facepiece,  hood,  or  helmet. 

Self-contained  breathing  apparatus  (SCBA)  with  positive  pressure  full  facepiece.  Combination 
supplied-air,  full  facepiece  positive  pressure  respirator  with  auxiliary  seff-contained  air  sup- 
ply. .  ^ 

SCBA  with  positive  pressure  in  full  face-piece. 

SCBA  in  demand  or  pressure  demand  mode.  Full-face  mask  with  chin  style  or  front  or  back 
mounted  type  industrial  size  canister  specifically  approved  for  protection  against  formakJe- 
hyde. 


'Respirators  sMafied  for  use  at  higher  concentrations  may  be  used  at  tower  concentrations 
~«w  ^,^1!!^  ♦tt?''«?L*^^  cartndges  sp©cifk»lly  approved  fpr  protectton  against  fonnaWehyde  can  be  substituted  for  the  fuH  facepiece  res- 
pirator providing  that  effective  gas-proof  goggles  are  provided  anS  used  in  combinatton  with  the  half-mask  respirator  -v^pwce  res- 


(ii)  The  emplpver  must  provide  a 
powered  air-pu||fying  respirator 
adequate  to  protect  against 
formaldehyde  exposure  to  any  employee 
who  has  difficulty  using  a  negative- 
pressure  respiratjor. 

28.  Section  1910.1050  is  amended  by 
revising  paragraph  (h)  and  the  first 
paragraph  of  Se^ion  III  to  Appendix  A 
to  read  as  follovir$: 

§1910.1050    Methylenedlanillne. 


(h)  Respiratory  protection.  (1) 
General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 
comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations  for  which  the 
employer  estabUshes  that  engineering 
and  work-practice  controls  are  not 
feasible. 


(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the  PEL. 

(iv)  Emergencies. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

(3)  Respirator  selection,  (i)  The 
employer  must  select,  and  ensure  that 
employees  use,  the  appropriate 
respirator  from  Table  1  in  this  section: 


Table  1.— Respiratory  Protection  for  MDA 


Airborne  concentrttton  of  MDA  or  condition  of 
use 


a.  Less  than  or  equal  to  10  x  PEL 

b.  Less  than  or  eqpBl  to  50  x  PEL 

c.  Less  than  or  equal  to  1000  x  PEL 


d.  Greater  than 
centrations. 

e.  Escape 

f.  Fireflghting 


1  )30  x  PEL  or  unknown  con- 


Note:  Respiratois 


Respirator  type 


(1)  Half-Mask  Respirator  with  HEPA'  Cartridge.^ 

(1)  Full  facepiece  Respirator  with  HEPA '  Cartridge  or  Canister.^ 

(1)  Full  facepiece  powered  air-purifying  respirator  with  HEPA '  cartridges.^ 

(1)  Self-contained  breathing  apparatus  with  full  facepiece  in  positive  pressure  mode. 

(2)  Full  facepiece  positive  pressure  demand  supplied-air  respirator  with  auxiliary  self-contained 
air  supply. 

(1)  Any  full  facepiece  air-purifying  respirator  with  HEPA '  cartridges;  2 

(2)  Any  positive  pressure  or  continuous  flow  self-contained  breathing  apparatus  with  full  face- 
piece  or  hood. 

(1)  Full  facepiece  self-contained  breathing  apparatus  in  positive  pressure  demand  mode. 


assigned  for  higher  environmental  concentrations  may  be  used  at  tower  concentrations. 
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» H^h  Efficiency  Particulate  in  Air  filter  (HEPA)  means  a  filter  that  is  at  least  99.97  percent  efficient  against  mono-dispersed  particles  of  0.3  mi- 
2  Combination  HEPA/Organic  Vapor  Cartridges  shall  be  used  whenever  MDA  in  liquid  form  or  a  process  requiring  heat  is  used. 


(ii)  Any  employee  who  cannot  use  a 
negative-pressure  respirator  must  be 
given  the  option  of  using  a  positive- 
pressure  respirator,  or  a  supplied-air 
respirator  operated  in  the  continuous- 
flow  or  pressure-demand  mode. 
•        •        •        *        * 

Appendix  A  to  §  1910.1050— Substance 
Safety  Data  Sheet  for  4,4'- 
Methylenedianiline 

■•»•*•' 

III.  Protective  Clothing  and  Equipment 

A.  Respirators.  Respirators  are  required  for 
those  opterations  in  which  engineering 
controls  or  work-practice  controls  are  not 
adequate  or  feasible  to  reduce  exposure  to  the 
permissible  limit.  If  respirators  are  worn, 
they  must  have  a  label  issued  by  the  National 
Institute  for  Occupational  Safety  and  Health 
under  the  provisions  of  42  CFR  part  84 
stating  that  the  respirators  have  been 
approved  for  this  purpose,  and  cartridges  and 
canisters  must  be  replaced  in  accordance 
with  the  requirements  of  29  CFR  1910.134.  If 
you  experience  difficulty  breathing  while 
wearing  a  respirator,  you  can  request  ^ 
positive-pressure  respirator  from  your 
employer.  You  must  be  thoroughly  trained  to 
use  the  assigned  respirator,  and  the  training 
must  be  provided  by  your  employer. 
*         •         •         *         • 

29.  Section  1910.1051  is  amended  by 
removing  and  reserving  Appendix  E  and 
revising  paragraph  (h)  to  read  as 
follows: 


§1910.1051    1,3-Butadiene. 

*         *         *         •         * 

(h)  Respiratory  protection.  (1) 
General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 
comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Non-routine  work  operations  that 
are  performed  infrequent^  and  for 
which  employee  exposures  are  limited 
in  duration. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposures  to  or  below  the 
PELS. 

(iv)  Emergencies. 

(2)  Respirator  program,  [i]  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii).  (d}(3)(iii)(B)(l).  and  (2)),  and 
(f)  through  (m). 

(ii)  If  air-purifying  respirators  are 
used,  the  employer  must  replace  the  air- 
purifying  filter  elements  according  to 
the  replacement  schedule  «et  for  the 
class  of  respirators  listed  in  Table  1  of 
this  section,  and  at  the  beginning  of 
each  work  shift. 

(iii)  Instead  of  using  the  replacement 
schedule  listed  in  Table  1  of  this 


section,  the  employer  may  replace 
cartridges  or  canisters  at  90%  of  their 
expiration  service  life,  provided  the 
employer: 

(A)  Demonstrates  that  employees  will 
be  adequately  protected  by  this 
procedure. 

(B)  Uses  BD  breakthrough  data  for  this 
purpose  that  have  been  derived  from 
tests  conducted  imder  worst-case 
conditions  of  humidity,  temperature, 
and  air-flow  rate  through  the  filter 
element,  and  the  employer  also 
describes  the  data  supporting  the 

^cartridge-or  canister-change  schedule,  as 
well  as  the  basis  for  using  the  data  in 
the  employer's  respirator  program. 

(iv)  A  label  must  be  attached  to  each 
filter  element  to  indicate  the  date  and 
time  it  is  first  installed  on  the  respirator. 

(v)  If  NIOSH  approves  an  end-of- 
service-life  indicator  (ESLI)  for  an  air- 
purifying  filter  element,  the  element 
may  be  used  until  the  ESLI  shows  no 
further  useful  service  Ufe  or  imtil  the 
element  is  replaced  at  the  beginning  of 
the  next  work  shift,  whichever  occurs 

.  first. 

(vi)  Regardless  of  the  air-purifying 
element  used,  if  an  employee  detects  the 
odor  of  BD,  the  employer  must  replace 
the  air-purifying  element  immediately. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  appropriate 
respirators  from  Table  1  of  this  section. 


Table  1 .— Minimuiwi  REOuiREMEhrrs  for  Respiratory  Protection  for  Airborne  BD 


Cor)centration  of  airtx>rne  BD  (ppm)  or  condition 
of  use 


Less  than  or  equal  to  5  ppm  (5  times  PEL)  

Less  than  or  equal  to  10  ppm  (10  times  PEL) 
Less  than  or  equal  to  25  ppm  (25  times  PEL)  .. 

Less  than  or  equal  to  50  ppm  (50  times  PEL)  .. 


Less  than  or  equal  to  1,000  ppm  (1,000  times 
PEL). 

Greater  than  1000  ppm  unknown  concentration, 
or  firefighting. 


Escape  from  IDLH  conditions 


Minimum  required  respirator 


(a)  Air-purifying  half  mask  or  full  facepiece  respirator  equipped  wrth  approved  BD  or  organic 
vapor  cartridges  or  canisters.  Cartridges  or  canisters  shall  be  replaced  every  4  hours. 

(a)  Air-purifying  hall  mask  or  full  facepiece  respirator  equipped  with  approved  BD  or  organk: 
vapor  cartridges  or  canisters.  Cartridges  or  canisters  shall  be  replaced  every  3  hours. 

(a)  Air-purifying  full  facepiece  respirator  equipped  with  approved  BD  or  organic  vapor  car- 
tridges or  canisters.  Cartridges  or  canisters  shall  be  replaced  every  2  hours. 

(b)  Any  powered  air-purifying  respirator  equipped  with  approved  BD  or  organk:  vapor  car- 
tridges. PAPR  cartridges  shall  be  replaced  every  2  hours. 

(c)  Continuous  flow  supplied  air  respirator  equipped  with  a  hood  or  helmet. 

(a)  Air-purifying  full  facepiece  respirator  equipped  with  approved  BD  or  organic  vapor  car- 
trkjges  or  canisters.  Cartridges  or  canisters  shall  be  replaced  every  (1)  hour. 

(b)  Powered  air-purifying  respirator  equipped  with  a  tight-fitting  facepiece  and  an  approved  BD 
or  organic  vapor  cartridges.  PAPR  cartridges  shall  be  replaced  every  (1)  hour. 

(a)  Supplied  air  respirator  equipped  with  a  half  mask  of  fuH  facepiece  and  operated  in  a  pres- 
sure demand  or  other  positive  pressure  mode. 

(a)  Self-contained  breathing  apparatus  equipped  with  a  full  facepiece  and  operated  in  a  pres- 
sure demand  or  other  positive  pressure  mode. 

(b)  Any  supplied  air  respirator  equipped  with  a  full  facepiece  and  operated  in  a  pressure  de- 
mand or  other  positive  pressure  mode  in  combination  with  an  auxiliary  self-contained 
breathing  apparatus  operated  in  a  pressure  demand  or  other  positive  pressure  mode. 

(a)  Any  positive  pressure  self-contained  breathing  apparatus  with  an  appropriate  servTce  life. 


UMI 


es  of  0.3  mi- 


TablI 
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1  .—Minimum  Requirements  for  Respiratory  Protection  for  Airborne  BD— Continued 


Concentration  of  atipome  BD  (ppm)  or  condition 
of  use 


Minimum  required  respirator 


(b)  A  air-purifying  fun  facepiece  respirator  equipped  witti  a  front  or  back  mounted  BD  or  or- 
ganic vapor  canister. 


NOTES:  Respiraldrs  approved  for  use  in  higher  concentrations  are  permitted  to  be  used  in  lower  concentrations.  Full  facepiece  is  required 
when  eye  inritation  is  anticipated. 


Jl 


(ii)  Air-purifyitig  respirators  must 
have  fiher  elements  approved  by  NIOSH 
for  organic  vapqite  or  BD. 

(iii)  When  an  employee  whose  job 
requires  the  use  ()f  a  respirator  cannot 
use  a  negative-pressure  respirator,  the 
employer  must  provide  the  employee 
with  a  respirator  that  has  less  breathing 
resistance  than  the  negative-pressure 
respirator,  such  as  a  powered  air- 
purifying  respirator  or  supplied-air 
respirator,  when  the  employee  is  able  to 
use  it  and  if  it  provides  the  employee 
adequate  protection. 

•  *  *  u  • 

30.  Section  1911 0.1052  is  amended  by 
revising  paragra^  (g)  to  read  as  follows: 

§1910.1052    Methylene  chloride. 


(g)  Respiratory  protection,  (l)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(ij  Periods  when  an  employee's 
exposure  to  MC  exceeds  Uie  8-hour 
TWA,  PEL,  or  STEL  (for  example,  when 
an  employee  is  using  MC  in  a  regulated 
area). 

(ii)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(iii)  A  few  work  operations,  such  as 
some  maintenance  operations  and  repair 
activities,  for  which  the  employer 
demonstrates  that  engineering  and 
work-practice  controls  are  infeasible. 

(iv)  \Vork  operations  for  which 
feasible  engineering  and  work-practice 


controls  are  not  sufBcient  to  reduce 
employee  exposures  to  or  below  the 
PELS, 
(v)  Emergencies. 

(2)  Respirator  pmgram.  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
29  CFR  1910.134  (b)  through  (m)  (except 
(d)(l)(iii)). 

(ii)  Employers  who  provide 
employees  with  gas  masks  with  organic- 
vapor  canisters  for  the  purpose  of 
emergency  escape  must  replace  the 
canisters  after  any  emergency  use  and 
before  the  gas  masks  are  returned  to 
service. 

(3)  Respirator  selection.  The  employer 
must  select  appropriate  atmosphere- 
supplying  respirators  from  Table  2  of 
this  section. 


Table  2  J-Minimum  Requirements  for  Respiratory  Protection  for  Airborne  Methylene  Chloride 


■+4- 


Methylene  ch 
(ppm) 


i)j>f' 


Up  to  625  ppm  (2^ 
Up  to  1250  ppm  (^1 


X  PEL)  

X  8-TWA  PEL) 


Up  to  5000  ppm  (^(0  X  8-TWA  PELV 


Unknown  concenMitkm, 
(Greater  than  2C( 


Fire  fighting  

Emergency  escap^ 


le  airborne  concentration 
conditk>n  of  use 


,  or  above  5000  ppm 
X  8-TWA  PEL). 


Minimum  respirator  required  ^ 


(1)  Continuous  flow  supplied-air  respirator,  hood  or  helmet. 

(1)  Full  facepiece  supplied-air  respirator  operated  in  negative  pressure  (demand)  mode. 

(2)  Full  facepiece  self-contained  breathing  apparatus  (SCBA)  operated  in  negative  pressure 
(demand)  mode. 

(1)  Continuous  flow  supplied-air  respirator,  full  facepiece. 

(2)  Pressure  demand  supplied-air  respirator,  full  facepiece. 

(3)  Positive  pressure  full  facepjece  SCBA. 

(1)  Positive  pressure  full  facepiece  SCBA. 

(2)  Full  facepiece  pressure  demand  supplied-air  respirator  with  an  auxiliary  self-contained  air 
supply. 

Positive  pressure  full  facepiece  SCBA. 

(1)  Any  continuous  flow  or  pressure  demand  SCBA. 

(2)  Gas  mask  with  organic  vapor  canister. 


Respirators  assigned  for  higher  airborne  concentrations  may  be  used  at  lower  concentrations. 


(4)  Medical  evaluation.  Before  having 
an  employee  use  a  supplied-air 
respirator  in  the  megative-pressure 
mode,  or  a  gas  n)ask  with  an  organic- 
vapor  canister  fbi  emergency  escape,  the 
employer  must:  I 

(i)  Have  a  phys  ician  or  other  licensed 
health-care  prof^isional  (PLHCP) 
evaluate  the  employee's  ability  to  use 
such  respiratory  protection. 

(ii)  Ensure  tha^lthe  PLHCP  provides 
their  Endings  in  a  written  opinion  to  the 
employee  and  the  employer. 


PART  1926— {AMENDED] 

Subpart  D — [Amended] 

31.  The  authority  citation  for  Subpart 
D  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333):  sees.  4. 6,  and  8 
of  the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655, 657);  Secretary  of 
Labor's  Orders  12-71  (36  FR  8754).  8-76  (41 
PR  25059).  9-83  (48  FR  35736).  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable:  and 
29CBRPartll. 


Sees.  1926.58, 1926.59, 1926.60,  and 
1926.65  of  29  CFR,  also  issued  under  5  U.S.C. 
553,  and  29  CFR  Part  1911. 

Sec.  1926.62  of  29  CFR,  also  issued  under 
sec  1031  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C.  4853). 

Sec.  1926.65  of  29  CFR.  also  issued  under 
sec.  126  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  as  amended  (29 
U.S.C.  655  note),  and  5  U.S.C.  553. 

32.  Section  1926.57  is  amended  by 
revising  paragraphs  (f)(l)(ii).  (f)(5)(i)  and 
(iii).  (f)(6),  (h)(6)(iii)(A),  and  (i)(9)(vi)  to 
read  as  follows: 

§1926.57    Ventilation. 
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(0  *  •  • 

(D*  *  • 

(ii)  Abmsive-bhstirig  respirator.  A 
respirator  constructed  so  that  it  covers 
the  wearer's  head,  neck,  and  shoulders 
to  protect  the  wearer  from  reboimding 
abrasive. 


(5)  Personal  protective  equipment,  (i) 
Employers  must  use  only  respirators 
approved  by  NIOSH  under  42  CFR  part 
84  for  protecting  employees  from  dusts 
produced  during  abrasive-blasting 
operations. 

•  •        *        *        » 

(iii)  Properly  fitted  particulate-filter 
respirators,  commonly  referred  to  as 
dust-filter  respirators,  may  be  used  for 
short,  intermittent,  or  occasional  dust 
exposures  such  as  cleanup,  dumping  of 
dust  collectors,  or  unloading  shipments 
of  sand  at  a  receiving  point  when  it  is 
not  feasible  to  control  the  dust  by 
enclosure,  exhaust  ventilation,  or  other 
means.  The  respirators  used  must  be 
approved  by  NIOSH  under  42  CFR  part 
84  for  protection  against  the  specific 
type  of  dust  encountered. 

•  •        •        •        * 

(6)  Air  supply  and  air  compressors. 
Air  for  abrasive-blasting  respirators 
must  be  free  of  harmful  quantities  of 
dusts,  mists,  or  noxious  gases,  and  must 
meet  the  requirements  for  supplied-air 


quality  and  use  specified  in  29  CFR 
1910.134(i). 

*  •        »        *        • 

(h)*  *  * 

(6)  *   *  • 

(iii)(A)  When  an  operator  is  in  a  booth 
downstream  of  the  object  being  sprayed, 
an  air-supplied  respirator  or  other  type 
of  respirator  approved  by  NIOSH  under 
42  CFR  Part  84  for  the  material  being 
sprayed  should  be  used  by  the  operator. 

*  •        •        «        • 

(i)*   •  * 
(9)  *   *   • 

(vi)  When,  during  the  emergencies 
specified  in  paragraph  (i)(ll)(v)  of  this 
section,  employees  must  be  in  areas 
where  concentrations  of  air 
contaminants  are  greater  than  the  limits 
set  by  paragraph  (i)(2)(iii)  of  this  section 
or  oxygen  concentrations  are  less  than 
19.5  percent,  they  must  use  respirators 
that  reduce  their  exposure  to  a  level 
below  these  limits  or  that  provide 
adequate  oxygen.  Such  respirators  must 
also  be  provided  in  marked,  quickly- 
accessible  storage  compartments  built 
for  this  purpose  when  the  possibility 
exists  of  accidental  release  of  hazardous 
concentrations  of  air  contaminants. 
Respirators  must  be  approved  by  NIOSH 
imder  42  CFR  part  84,  selected  by  a 
competent  industrial  hygienist  or  other 
technically-qualified  source,  and  used 
in  accordance  with.29  CFR  1926.103. 


33.  Section  1926.60  is  amended  by 
removing  Appendix  E  and  revising 
paragraph  (i)  to  read  as  follows: 

S  1926.60    Methylenedianliine. 

»        *        *        *        » 

(i)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls. 

(ii)  Work  operations,  such  as 
maintenance  and  repair  activities  and 
spray-application  processes,  for  which 
engineering  and  work-practice  controls 
are  not  feasible. 

(iii)  Work  operations  for  which 
feasible  engineering  and  work-practice 
controls  are  not  yet  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELS. 

(iv)  Emergencies. 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  (b)  through  (d)  (except 
(d)(l)(iii),  and  (f)  through  (m). 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  from  Table  1  of  this  section. 


Table  1.— Respiratory  Protection  for  MDA 


AirtxHne  concentration  of  MDA  or  condition  of 

use 


a.  Less  than  or  equal  to  10  x  PEL  

b.  Less  than  or  equal  to  50  x  PEL  

a  Less  than  or  equal  to  1000  x  PEL  

d.  Greater  than  1000  x  PEL  or  unknown  con- 
centration. 


e.  Escape 


(.  Firefighting 


Respirator  type 


(1)  HaH-Mask  Respirator  with  HEPA'  Cartridge.* 

(1)  Full  facepiece  Respirator  with  HEPA' Cartridge  or  Canister.2 

(1)  Full  facepiece  powered  air-purifying  respirator  with  HEPA'  cartridge.* 

(1)  Self-contained  breathing  apparatus  with  full  facepiece  in  positive  pressure  mode. 

(2)  Full  facepiece  positive  pressure  demand  supplied-air  respirator  with  auxiliary  se«-contained 
air  supply. 

(1)  Any  full  facepiece  air-purifying  respirator  with  HEPA'  cartridges.* 

(2)  Any  positive  pressure  or  continuous  flow  self-contained  breathing  apparatus  with  full  face- 
piece  or  hood. 

(1)  Full  facepiece  self-contained  breathing  apparatus  in  positive  pressure  demand  mode. 


VS^Ji  ^^P*f^^Of^  assigned  for  higher  environmental  concentrations  may  be  used  at  lower  concentrations 
cromSrs  OT^IaT^r       '^"'^'*  '"  ^"  *'"®^  '^^^^^  "^®^"^  ^  ""^^  ^^^  "^  ^'  '®^^^  ^'^'^  ^^®"*  ®"'°®"'  ^^'"**  mono-dispersed  particles  of  0.3  mi- 
*  Combination  HEPA/Organic  Vapor  Cartridges  shall  be  used  whenever  MDA  in  liquid  form  or  a  process  requiring  heat  is  used. 


(ii)  An  employee  who  cannot  use  a 
negative-pressure  respirator  must  be 
given  the  option  of  using  a  positive- 
pressure  respirator,  or  a  supplied-air 
respirator  operated  in  the  continuous- 
flow  or  pressure-demand  mode. 
•        *        •        *        • 

34.  Section  1926.62  is  amended  by 
revising  paragraph  (f);  revising  the 
second  and  fourth  paragraphs  of  Section 
rV  to  Appendix  B;  removing  the  sixth 


paragraph  of  Section  IV  to  Appendix  B; 
and  removing  Appendix  D,  as  follows: 

§1926.62    Lead.. 

*         •         *         *         * 

(f)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during:    , 


(i)  Periods  when  an  employee's 
exposure  to  lead  exceeds  the  PEL. 

(ii)  Work  operations  for  which 
engineering  and  work-practice  controls 
are  not  sufficient  to  reduce  employee 
exposures  to  or  below  the  PEL. 

(iii)  Periods  when  an  employee 
requests  a  respirator. 

(iv)  Periods  when  respirators  are 
required  to  provide  interim  protection 
of  employees  while  they  perform  the 


UMI 


>lf-oontained 


)s  of  0.3  mi- 
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operations  speoisied  in  paragraph  (d)(2) 
of  this  section. 

(2)  Respirato^program.  (i)  The 
employer  mustiiknplement  a  respiratory 
protection  prog^m  in  accordance  with 
29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)).  and  (ti  through  (m). 

(ii)  If  an  emp|oyee  has  breathing 

Bt  testing  or  respirator 


difficulty  durir 


use,  the  employer  must  provide  the 
employee  with  a  medical  examination 
in  accordance  with  paragraph  (j)(3)(i)(B) 
of  this  section  to  determine  whether  or 
not  the  employee  can  use  a  respirator 
while  performing  the  required  duty. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 


respirator  or  combination  of  respirators 
from  Table  I  of  this  section. 

(ii)  The  employer  must  provide  a 
powered  air-purifying  respirator  when 
an  employee  chooses  to  use  such  a 
respirator  and  it  will  provide  adequate 
protection  to  the  employee. 


Table  1  .—Respiratory  Protection  for  Lead  Aerosols 


AlrtXHne  concentration  of  lead  or  condition  of 

I       use 

H 


Not  in  excess  of  $00  uglm*  ... 
Not  in  excess  of  '1,^50  uj^m^ 


Not  in  excess 


of?.BOO 


ug/m' 


fMot  in  excess  of 
Not  in  excess  of 


Greater   tfian    IOC, 
centration.  or  fire 


e  0.000  ug^m^  .. 
1(  0.000  ug/m^ 


,000   u^m^   unkrK>wn   con- 
fighting. 


Required  respirator  i 


'/fe  mask  air  purifying  respirator  with  high  efficiency  filters.* » 

'>^  mask  supplied  -air  respirator  operated  In  demand  (negative  pressure)  mode. 

Loose  fitting  hood  or  helmet  powered  air  purifying  respirator  with  high  efficiency  filters.' 

Hood  or  helmet  supplied  air  respirator  operated  in  a  continuous-flow  mode — e.g..  type  CE  ab- 
rasive blasting  respirators  operated  in  a  continuous-fk>w  mode. 

Full  facepiece  air  purifying  respirator  with  high  efficiency  filters.^ 

Tight  fitting  powered  air  purifying  respirator  with  high  efficiency  filters.' 

Full  facepiece  supplied  air  respirator  operated  In  demand  mode. 

'/*  mask  or  full  facepiece  supplied  air  respirator  operated  in  a  continuous-ftow  mode. 

FuH  facepiece  self-contained  breathing  apparatus  (SCBA)  operated  in  demand  mode. 

',4  mask  supplied  air  respirator  operated  in  pressure  demand  or  other  positive-pressure  mode. 

Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  or  other  positive-pressure 
mode — e.g..  type  CE  at>rasive  blasting  respirators  operated  in  a  positive-pressure  mode. 

Full  facepiece  SCBA  operated  in  pressure  demand  or  other  positive-pressure  mode. 


'  Respirators  specified  for  higher  concentrations  can  be  used  at  tower  concentrations  of  lead. 

2  Full  fac^ece  is  required  it  the  lead  aerosols  cause  eye  or  skin  irritation  at  the  use  concentrations.  " 

'A  high  efficiency  partreulate  filter  (HEPA)  means  a  fitter  that  is  a  99.97  percent  effkaent  against  partkdes  of  0.3  maon  size  or  larger 


•w 


Appendix  B  to  ||l«2S.62— En^loy* 
Standard  Sum^Wy 


IV.  Respiratory  1 


PitAecti 


ection — Paragraph  (0 


Your  employer  is  required  to  select 
respirators  fh)m(  the  types  listed  in  Table 
I  of  the  Respiratory  Protection  section  of 
the  standard  (§  1926.62  (f)).  Any 
respirator  chosen  must  be  approved  by 
the  National  Institute  for  Occupational 
Safety  and  Healih  (NIOSH)  under  the 
provisions  of  42  CFR  part  84.  This 
respirator  selection  table  will  enable 
j^  your  employer  tq  choose  a  type  of 
respirator  that  Will  give  you  a  proper 
amount  of  proteption  based  on  your 
airborne  lead  exjposure.  Your  employer 
may  select  a  typjej  of  respirator  that 
provides  greater  protection  than  that 
required  by  the  standard;  that  is,  one 
recommended  for  a  higher 
concentration  of  lead  than  is  present  in 
your  workplace]  For  example,  a 
powered  air-puritying  respirator  (PAPR) 
is  much  more  protective  than  a  typical 
negative  pressure  respirator,  and  may 
also  be  more  comfortable  to  wear.  A 
PAPR  has  a  filter»  cartridge,  or  canister 
to  clean  the  air,  and  a  power  source  that ' 
continuously  blows  filtered  air  into  your 
breathing  zone.  Your  employer  might 
make  a  PAPR  av|ailable  to  you  to  ease 


the  burden  of  having  to  wear  a 
respirator  for  long  periods  of  time.  The 
standard  provides  that  you  can  obtain  a 
PAPR  upon  request. 

Your  employer  must  ensure  that  your 
respiratw  focepiece  fits  properly.  Proper  fit  of 
a  respirator  facepiece  is  critical  to  your 
protecUon  fix>m  airborne  lead.  Obtaining  a 
proper  fit  on  each  employee  may  require 
your  employer  to  make  available  several 
different  types  of  respirator  masks.  To  ensure 
that  your  respirator  fits  properly  and  that 
fecepiece  leakage  is  minimal,  your  employer 
must  give  you  either  a  qualitative  or 
quantitative  fit  test  as  specified  in  Appendix 
A  of  the  Respiratory  Protection  standard 
located  at  29  CFR  1910.134. 


Subpart  E— {Amended] 

35.  The  authority  citation  for  Subpart 
E  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  ConU^ct  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sees.  4, 6.  and  B 
of  the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655,  657);  Secretary  of 
Labor's  Orders  12-71  (36  PR  8754),  8-76  (41 
PR  25059).  9-83  (48  PR  35736),  1-90  (55  PR 
9033),  or  6-96  (62  PR  111),  as  applicable;  and 
29CPRpartll. 

36.  Section  1926.103  is  revised  to  read 
as  follows: 


11926.193    Respiratory  prolaction. 

Note:  The  requirements  applicable  to 
construction  work  under  this  section  are 
identical  to  those  set  forth  at  29  CFR 
1910.134  of  this  chapter. 

Subpart  S— {Amended] 

37.  The  authority  citation  for  Subpart 
S  of  Part  1926  is  revised  to  read  as 
follows: 

Atttbority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees.  4. 6,  and  8  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653.  655. 
657);  Secretary  of  Labor's  Orders  12-71  (36 
PR  8754).  8-76  (41  PR  25059).  9-83  (48  PR 
35736).  1-90  (55  PR  9033),  or  6-96  (62  PR 
111),  as  applicable. 

38.  Section  1926.800  is  amended  by 
revising  paragraph  (g)(2)  as  follows: 

S  1926.800    Underground  construction. 

(g)'  •  • 

(2)  Self-rescuers.  The  employer  must 
provide  self-rescuers  approved  by  the 
National  Institute  for  Occupational 
Safety  and  Health  uifder  42  CFR  part  84. 
The  respirators  must  be  immediately 
available  to  all  employees  at  work 
stations  in  underground  areas  where 
employees  might  be  trapped  by  smoke 
or  gas.  The  selection,  issuance,  use,  and 
care  of  respirators  must  be  in 
accordance  with  29  CFR  1926.103. 
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Subpart  Z — [Amended] 

39.  The  authority  citation  for  Subpart 
Z  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sees.  4, 6.  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  or  6-96  (62  FR  111),  as  applicable:  and 
29CFRpartll. 

SecUon  1926.1102  of  29  CFR  not  issued 
under  29  U.S.C  655  or  29  CFR  part  1911; 
also  issued  under  5  U.S.C.  553. 

40.  Section  1926.1101  is  amended  by 
removing  and  reserving  Appendix  C  and 
revising  paragraph  (h)  to  read  as 
follows: 

§1926.1101    Asbestos. 

***** 

(h)  Respiratory  protection.  (1) 
General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 
comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 


(i)  Class  I  asbestos  work. 

(ii)  Class  n  asbestos  work  when  ACM 
is  not  removed  in  a  substantially  intact 
state. 

(iii)  Class  II  and  III  asbestos  work  that 
is  not  performed  using  wet  methods, 
except  for  removal  of  ACM  firom  sloped 
roofs  when  a  negative-exposure 
assessment  has  been  conducted  and 
ACM  is  removed  in  an  intact  state. 

(iv)  Class  II  and  III  asbestos  work  for 
which  a  negative-exposure  assessment 
has  not  been  conducted. 

(v)  Class  in  asbestos  work  when  TSI 
or  surfacing  ACM  or  PACM  is  being 
disturbed. 

(vi)  Class  IV  asbestos  work  performed 
within  regulated  areas  where  employees 
who  are  performing  other  work  are 
required  to  use  respirators. 

(vii)  Work  operations  covered  by  this 
section  for  which  employees  are 
exposed  above  the  TWA  or  excursion 
limit. 

(viii)  Emergencies. 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 


29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

(ii)  No  employee  shall  be  assigned  to 
asbestos  work  that  requires  respirator 
use  if,  based  on  their  most  recent 
medical  examination,  the  examining 
physician  determines  that  the  employee 
will  be  imable  to  function  normally 
while  using  a  respirator,  or  that  the 
safety  or  health  of  the  employee  or  other 
employees  will  be  impaired  by  the 
employee's  respirator  use.  Such 
employees  must  be  assigned  to  another 
job  or  given  the  opportunity  to  transfer 
to  a  different  position  that  they  can 
perform.  If  such  a  transfer  position  is 
available,  it  must  be  with  the  same 
employer,  in  the  same  geographical 
area,  and  with  the  same  seniority, 
status,  rate  of  pay,  and  other  job  benefits 
the  employee  had  just  prior  to  such 
transfer. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  from  Table  1  of  this  section. 


Table  1  .—Respiratory  Protection  for  Asbestos  Fibers 


AirtxKne  concentrations  of  asbestos  or  condi- 
tions of  use 


Not  in  excess  of  1  f/cc  (10  X  PEL),  or  otherwise 
as  required  independent  of  exposure  pursu- 
ant to  paragraph  (h)(2)(iv)  of  this  section. 

Not  in  excess  of  5  f/cc  (50  X  PEL) 

Not  in  excess  of  10  f/cc  (100  X  PEL) 

Not  in  excess  of  100  f/cc  (1.000  X  PEL)  or  un- 
known concentration. 

Greater  than  100  f/cc  (1.000  X  PEL)  or  un- 
known concentratk>n. 


Required  respirator 


Half-mask  air  purifying  respirator  other  than  a  disposable  respirator,  equipped  with  high  effi- 
ciency filters. 

Full  facepiece  air-purifying  respirator  equipped  with  high  efficiency  filters. 
Any  powered  air-purifying  respirator  equipped  with  high  efficiency  filter  or  any  supplied  air  res- 
pirator operated  in  continuous  flow  mode. 
Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode. 

Full  facepiece  supplied  air  respirator  operated  in  pressure  demand  mode,  equipped  with  an 
auxiliary  positive  pressure  self-contained  breathing  apparatus. 


NOTE:  a.  Respirators  assigned  for  high  environmental  concentrations  may  be  used  at  tower  concentrations,  or  when  required  respirator  use  is 
independent  of  concentration. 

b.  A  high  effiaency  filter  means  a  filter  that  is  at  least  99.97  percent  effkaent  against  monoKlispersed  particles  of  0.3  mkirometers  in  diameters 
in  diameter  or  larger. 


(ii)  The  employer  must  provide  an 
employee  with  a  tight-fitting,  powered 
air-purifying  respirator  instead  of  a 
negative-pressure  respirator  from  Table 
1  when  the  employee  chooses  to  use 
this  type  of  respirator  and  such  a 
respirator  will  provide  adequate 
protection  to  the  employee. 

(iii)  The  employer  must  provide  a 
half-mask  air-purifying  respirator,  other 
than  a  disposable  respirator,  that  is 
equipped  with  high-efficiency  filters 
when  the  employee  performs: 

(A)  Class  II  and  III  asbestos  work  and 
a  negative-exposiue  assessment  has  not 
been  conducted  by  the  employer. 

(B)  Class  III  asbestos  work  when  TSI 
or  surfacing  ACM  or  PACM  is  being 
disturbed. 

(iv)  The  employer  must  provide 
employees  with  a  full-facepiece 


supplied-air  respirator  operated  in  the 
pressure-demand  mode  and  equipped 
with  an  auxiliary,  positive-pressure  self- 
contained  breathing  apparatus  when  the 
employees  are  in  a  regulated  area  where 
Class  I  work  is  being  performed  and  the 
employer  has  not  conducted  a  negative- 
exposure  assessment. 
***** 

41.  Section  1926.1127  is  amended  by 
removing  and  reserving  Appendix  C  and 
revising  paragraph  (g)  to  read  as  follows: 

§1926.1127    Cadmium. 

***** 

(g)  Respirator  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  respirators  that  comply 


with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

(i)  Periods  necessary  to  install  or 
implement  feasible  engineering  and 
work-practice  controls  when  employee 
exposures  exceed  the  PEL. 

(ii)  Maintenance  and  repair  activities, 
and  brief  or  intermittent  work 
operations,  for  which  employee 
exposures  exceed  the  PEL  and 
engineering  and  work-practice  controls 
are  not  feasible  or  are  not  required. 

(iii)  Work  operations  in  the  regulated 
areas  specified  in  paragraph  (e)  of  this 
section. 

(iv)  Work  operations  for  which  the 
employer  has  implemented  all  feasible 
engineering  and  work-practice  controls, 
and  such  controls  are  not  sufficient  to 
reduce  employee  exposures  to  or  below 
the  PEL. 


UMI 


plied  air  res- 
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(v)  Work  operations  for  which  an 
employee,  who  is  exposed  to  cadmium 
at  or  above  the  action  level,  requests  a 
respirator. 

(vi)  Work  opeitations  for  which 
engineering  controls  are  not  required  by 
para^ph  (f)(l)(iQ  of  this  section  to 
reduce  employed  iexposures  that  ncceed 
the  PEL. 

(vii)  Emergendto. 

(2)  Respirator  program,  (i)  The 
employer  must  itttplement  a  respiratory 
protection  program  in  accordance  with 


29  CFR  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)).  and  (f)  through  (m). 

(ii)  If  an  employee  exhibits  breathing 
difficulty  dining  fit  testing  or  respirator 
use,  the  employer  must  provide  tne 
employee  with  a  medical  examinaticm 
in  accordance  with  paragraph  (l)(6)(ii)  of 
this  section  to  determine  if  the 
employee  can  use  a  respirator  while 
peif(xmingthe  required  duties. 

(iii)  No  employee  must  use  a 
lespirator  when,  based  on  their  most 
recent  medical  examination,  the 
examining  physician  determines  that 


the  employee  will  be  imable  to  continue 
to  function  normally  while  using  a 
respirator.  If  the  physician  determines 
the  employee  inust  be  limited  in,  or 
removed  from,  their  current  job  because 
of  the  employee's  inabiUty  to  use  a 
respirator,  the  job  limitation  or  removal 
must  be  conducted  in  accordance  with 
paragraphs  0)  (11)  and  (12)  of  this 
section. 

(3)  Respirator  selection,  (i)  The 
employer  must  select  the  appropriate 
respirator  from  Table  1  of  this  section. 


Table  l.— Respiratory  Protection  for  Cadmium 


Aiitwme  concentation  or  condition  of 
use* 


10  X  or  less 
25Xorless 


SOXorless 


250  X  or  less  ..... 
1000  X  or  less  ... 
>1000  X  or  unknown  concentrations 


Firefighting 


Required  respirator  type** 


A  haN  mask,  airixjrifying  equipped  with  a  HEPA*  filter.* 

A  powered  air-purifying  respirator  ("PAPR^  with  a  k)ose-fitting  hood  or  helmet  equipped  with  a 
HEPA  filter,  or  a  supplied-air  respirator  with  a  kxjse-fitting  hood  or  helmet  facepiece  operated  in 
the  contirHJOus  Horn  mode. 

A  fuH  facepiece  air-purifying  respirator  equipped  with  a  HEPA  filter,  or  a  powered  air-purifying  res- 
pirator with  a  tight-fitting  haN  mask  equipped  with  a  HEPA  filter,  or  a  supplied-air  respirator  with  a 
tight-fitting  half  mask  operated  in  the  continuous  flow  mode. 

A  powered  air-purifying  respirator  with  a  tight  fitting  full  fac^siece  equipped  with  a  HEPA  filter,  or  a 
supplied-air  respirator  with  a  tight-fitting  full  facepiece  operated  in  the  continuous  flow  mode. 

A  supplied  air  respirator  with  half  mask  or  fuU  facepiece  operated  in  the  pressure  demand  or  other 
positive  pressure  mode. 

A  self-contained  breathing  apparatus  with  a  full  facepiece  operated  in  the  pressure  demand  or  other 
positive  pressure  mode,  or  a  supplied-air  respirator  with  a  fuN  facepiece  operated  in  the  pressure 
demartd  or  other  positive  pressure  mode  and  equipped  with  an  auxiliary  escape  type  self-con- 
tained breathing  apparatus  operated  in  the  pressure  demand  mode. 

A  self-contained  breathing  apparatus  with  full  facepiece  operated  in  the  pressure  demand  or  other 
positive  pressure  mode. 


*  Concentrations  e«pressed  as  multiple  of  the  PEL. 
,-2^*^'*^°^  assi5>ied  for  higher  environmental  concentratkxw  may  be  used  at  tower  exposure  levels.  Quantitative  fit  testing  is  required  lor  aM 
tight-fittinp  air  punfyicig  respirators  where  airborne  concentration  of  cadmium  exceeds  10  times  the  TWA  PEL  (10  X  5  ua/m(3)  .  SOuo^mO))  A 
fuH  facepiece  respirator  is  required  when  eye  irritation  is  experienced.  -»    w  «w    \«/i-  " 

'  HEPA  means  H^gh-efficiency  Partrculate  Air. 

<■  Fit  testing,  quaiieitive  or  quantitative,  is  required. 

SOURCE:  Respiratory  Deciskw  Logic,  NIOSH,  1987. 


tirator  use  is 
in  diameters 


(ii)  The  employer  must  provide  a 
powered  air-purilying  respirator  instead 
of  a  negative-pressure  respirator  when 
an  employee  entitled  to  a  respirator 
chooses  to  use  thi^  type  of  respirator 
and  such  a  respirator  will  provide 
adequate  protection  to  the  employee. 

*  *  *  4  ;  *  . 

Note:  The  followmg  table  will  not  appear 
in  the  Code  of  Fede^l  Regulations. 


Redesignation 

ON 


Speci  ic 


OMsectk>n 


1910.94: 

{a)(1)(ii) 

(a)(5)(i) 

(a)(5)(iii)  .... 

(a)(5)(iv)  .... 

(a)(6) 

(c)(6)(Mi)(a) 

(d)(9)(vi)  .... 
1910.111: 

(a)(2)(x) 

(b)(10)(ii)  ... 


Table  for  Actions 
Standards 


New  section 


Revised. 
Revised. 
Revised. 
Revised. 
Revised. 
Revised. 
Revised. 

Revised. 
Revised. 


Redesignation  Table  for  Actions 
ON  Specific  Standards— Continued 


Old  section 


1910.156: 
(0(1)(i)  -. 
(0(1)(v) .. 

1910.252: 
(c)(4){ii)  . 
(c)(4)(iii) 
(c)(7)(iii) 
{c)(9)(i)  .. 
(c)(10)  ... 

1910261: 

(b)(2) 

(g)(10)  ... 

(h)(2)(iii) 

(h)(2)(iv) 

1910.1001: 

(8)(1)  

(g)(2)(i)  .. 
(g)(2)(ii)  . 
(g)(3)(i)  .. 
(g)(3)(ii)  . 
(g)(3)(iii) 
(g)(3)(iv) 

(g)(4) 


Newsectkm 


Revised. 
Revised. 

Revised. 
Revised. 
Revised. 
Revised. 
Revised. 

Revised. 
Revised. 
Revised. 
Revised. 

Revised. 
Revised;  (g)(3). 
Revised;  (g)(2)(ii). 
Revised;  (g)(2)(i). 
Removed. 
Removed. 
Revised;  (g)(2)(iii). 
Removed. 


Redesignation  Table  for  Actions 
ON  Specific  Standards— Continued 


OW  section 


Appendix  C 

1910.1003: 

(c)(4)(iv)  

(d)(1)  [Resented] 
1910.1017: 

(9)(1)  

(g)(2) 

(g)(3) 

(g)(4) — 

(g)(5) 

(g)(6)  (i)  and  (ii)  .. 

(g)(7) 

1910.1018: 

(h)(1)  

(h)(2)(i) 

(h)(2)(H) 

(h)(2)(iii) .„ 

(h)(3)(i),  (ii).  and 

("0- 

(h)(3)(iv) 

(h)(4)(i) 

(h)(4)  (ii)  and  Oil) 
(h)(5)  (i)  and  (U)  ... 


New  section 


Removed. 

Revised. 
Revised. 

Revised. 
Removed. 
Revised;  (g)(2). 
Revised;  (g)(3)(i). 
Removed. 
Revised;  (g)(3)(ii). 
Revised;  (g)(3)(iii)- 

Revised. 

Revised;  (h)(3)(i). 
Revised;  (h)(3)fiO. 
Removed. 
Removed. 

Revised;  (h)(2)(ii). 
Revised;  (h)(2)(i). 
Removed. 
Removed. 
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Redesignation  Table  for  Actions 
ON  Specific  Standards— Continued 


Redesignation  Table  for  Actions 
ON  Specific  Standatos— Continued 


OU  section 


(h)(5)(iiO 

1910.1025: 

.  (f)(1)  and  (f)(1)(i) 

(0(2)(i) 

(0(2)(iO 

(0(2)06)  

(0(3)(i)  and  (»)  ... 

{I)(3)(iii)  

»{4)(i) 

(f)(4)  (ii)  and  m 

Appendix  B,  Sec- 
IV. 


New  section 


Appendix  D 

1910.1027: 
(g)(1) 

(g)(2)(0 

(g)(2)(ii) 

(g)(3)(i) ».... 

(g)(3)  (ii)  and  m 

(g)(3)(iv) 

(g)(3)(v) :.. 

(g)(4) 

Appendix  C  

1910.1028: 

(g)(1) 

(g)(2)fi) 

(g)(2)(i<) 

(g)(2)(iii)  

(g)(3) 

(g)(4)(0 

(g)(4)(ii)  

(g)(4)(iii) 

(g)(5) 

Appendix  E  

1910.1029: 

(g)(i)(i) 

(g)(1)(ii) 

(g)(2)(i) 

(g)(2)(ii)  and  (iii)  . 
(g)(3) 

(g)(4) 

1910.1043: 

(0(1) - 

(0(2)(0 

(0(2)(ii) 

(0(2)(i)  

(0(2)(iv) 

(0(3) 

(0(4) 

1910.1044: 

(h)(1)  .; 

(h)(2)(i) 

(h)(2)(ii) 

mm) 

(h)(3)(ii) 

1910.1045: 

(h)(1) 

(hM2)(i) 

(h)(2)(ii) 


Revised:  (h)(4)(iii). 

Revised. 

Revised;  (0(3)(i). 

Revised;  (0(3)01). 

Removed. 

Renioved. 

Revised;  (0(2)0i). 

Revised:  (0(2)(i). 

Removed. 

Revised  second  and 
fourth  paragraphs; 
renx>ved  sixth  para- 
graph. 

Removed. 

Revised. 
Revised;  (0(3)0). 
Revised:  (0(3)(ii). 
Revised:  (0(2)(i). 
Removed. 
Revised:  (g)(2)(lii). 
Revised:  (g)(2)0i). 
Removed. 
Removed. 

Revised. 

Revised;  (g)(3)(i). 
Removed.' 
Revised:  (g)(3)(ii). 
Revised:  (g)(2). 
Revised;  (g)(2)(ii). 
Revised;  (g)(2)(iji). 
Removed. 
Removed. 
Removed. 

Revised. 
Removed. 
Revised:  (g)(3). 
Removed. 
Revised;  (g)(2). 
Removed. 

Revised. 
Revised;  (0(3)(i). 
Removed. 
Revised:  (0(3)(ii). 
Revised;  (0(2)(ii). 
Revised:  (0(2)0). 
Removed. 

Revised. 
Revised;  (h)(3). 
Removed. 
Revised;  (h)(3). 
Removed. 

Revised. 
Revised;  (h)(3). 
Removed. 


Old  section 


mm) ..... 

(h)(3)(H) 

(h)(3)(iii) 

(h)(3)(iv) 

Appendix  A.  Sec- 
tion iV. 
1910.1047: 

(g)(1) —. 

(g)(2)(i) 

(g)(2)(ii)  

{g)(3) 

(g)(4) 

Appendix  A,  Sec- 
tion IV. 
1910.1048: 
(g)(1) 

(g)(2)(o 

(g)(2)(ii)  . — ....... 

(g)(3)(i) 

(g)(3)(ii) 

(g)(3)(iii)  

(g)(3)(iv) 

(g)(3)(v) 

Appendix  E  

1910.1050: 

(h)(1)  

(h)(2)(i) 

(h)(2)(ii) 

(h)(2)(iii)  

(h)(3) 

(h)(4) 

(h)(5) 

Appendix  A,  Sec- 
tion III. 

Appendix  E 

1910.1051: 

(h)(1)  

(h)(2)0) 

(h)(2)(ii) 

(h)(2)(iii)  ..: 

(h)(3) 

(h)(4)(i) 

(h)(4)(ii) 

(h)(4)(iii)  

(h)(4i(iv) 

(h)(4)(v) 

(h)(5) 

Appendix  E 

1910.1052: 
(g)(1)  

(g)(2) 

(g)(3) 

(g)(4) 

(g)(5) 

(g)(6) 

(g)(7) 

1926.57: 

(0(1)00  

(0(5)(0 


New  section 


Revised;  (h)(2)0). 
Revised:  (h)(2)0i). 
Removed. 
Removed. 
Revised  first  para- 
graph. 

Revised. 
Revised;  (g)(3). 
Removed. 
Revised:  (g)(2). 
Revised:  (g)(4). 
Revised  first  para- 
graph. 

Revised. 

Revised:  (g)(3)(i). 
Revised;  (g)(3)(ii). 
Revised:  (g)(2)(i). 
Removed. 

Revised:  (g)(2)(ii)(A). 
Revised:  (g)(2)(ii)(B). 
Removed. 
Removed. 

Revised. 

Revised:  (h)(3)(i). 
Removed. 
Revised;  (h)(3)(H). 
Revised:  (h)(2). 
Removed. 
Removed. 
Revised  first  para- 
graph. 
Removed. 

Rovisod 

Revised:  (h)(3)(i). 
Revised:  (h)(3)(ii). 
Revised;  (h)(3)(iii). 
Revised;  (h)(2)0). 
Revised:  (h)(2)(iO. 
Revised:  (h)(2)0ii). 
Revised;  (h)(2)  (iv) 

and  (vi). 
Revised:  (h)(2)  (vi) 

and  (vi). 
Removed. 
Removed. 
Removed. 

Revised. 
Revised:  (g)(4). 
Revised:  (g)(3). 
Revised;  (g)(2)(i). 
Removed. 
Revised;  (g)(2)0i). 
Removed. 

Revised. 
Revised. 


Old  section 


(0(5)(iii)  

(0(6) 

(0(6)(0.  00.  and  (iii) 

(h)(6)OiO(A)  

0)(9)(vi)  

1926.60: 

mn 

(0(2)0) 

(0(2)(iO 

(0(2)(iiO  

(0(3) - 

(0(4) 

(0(5) 

Appendix  E 

1926.62: 

(0(1) 

(0(2)(0 

(0(2)00 

(0(2)(iiO 

(0(3)(0 

(0(3)0i) 

(0(3)0H) 

(0(4)(0 

(0(4)  (ii)  and  (iiO  .... 
Appendix  B,  Sec- 
tion IV. 


Appendix  D 

1926.103: 
All 

1926.800: 

(g)(2) 

1926.1101: 

(h)(1)  

(h)(2)(0 

(h)(2)(ii) 

(h)(2)(iii)  

(h)(2)(iv) 

(h)(2)(v) 

(h)(3)(0 

(h)(3)(iO 

(h)(3)0li) 

(h)(3)(iv) 

(h)(4) 

Appendix  C 

1926.1127: 

-  (g)(1)  

*  (g)(2)(0 

(g)(2)00 

(g)(3)(0 

(g)(3)(ii)  and  (iiO 

(g)(3)(iv) 

(g)(3)(v) 

(g)(4) 

Appendix  C 


New  section 


Revised. 

Revised. 

Removed. 

Revised.' 

Revised. 

Revised. 
Revised:  (i)(3)0). 
Removed. 
Revised:  0)(3)(iO- 
Revised:  (i)(2). 
Removed. 
Removed. 
Removed. 

Revised. 

Revised;  (0(3)0). 

Revised;  (0(3)(U). 

Removed. 

Removed. 

Removed. 

Revised:  (0(2)(iO. 

Revised;  (0(2)0). 

Removed. 

Revised  second  and 
fourth  paragraphs; 
removed  sixth  para- 
graph. 

Rwnoved. 

Revised  to  a  single 
provision. 

Revised. 

Revised. 

Revised:  (h)(3)(0. 
Removed. 
Revised:  (h)(3)(iO. 
Revised;  (h)(3)(iii). 
Revised:  (h)(3)(iv). 
Revised:  (h)(2)0). 
Removed. 
Removed. 
Revised:  (h)(2)(iO. 
Removed. 
Removed. 

Revised. 

Revised:  (g)(3)0). 
Revised:  (g)(3)00. 
Revised;  (g)(2)(0. 
Removed. 
Revised;  (g)(2)(ii). 
Revised;  (g)(2)(iii). 
Removed. 
Removed. 


(FR  Doc.  97-33843  Filed  12-31-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  207. 251.  252.  255.  and 
266 

[Docket  No.  FR-4203-F-02] 

Electronic  Payment  of  Multifamlly 
Insurance  Premiums 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Comrhissioner,  HUD. 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  that  all 
annual  multifamily  mortgage  insurance 
premiiun  (MIP]  collections  in 
accordance  with  24  CFR  parts  207,  251, 
252,  255,  and  266  be  made  by  the 
Automated  Clearing  House  (ACH) 
program.  The  purpose  of  this  rule  is  to 
improve  the  efficiency  of  the 
Multifamily  Mortgage  Insurance 
Program  and  reduce  costs  to  HUD 
lenders.  This  rule  does  not  affect  the 
initial  payment  of  MIPs. 

EFFECTIVE  DATE:  February  9.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  N.  Conner,  Acting  Director, 
Multifamily  Accounting  and  Servicing 
Division,  Room  6208.  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW,  Washington.  DC  20024; 
telephone  (202)  708-0223.  Hearing- 
impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  Federal  Information  Relay 
Service  during  working  hours  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  August  1985,  the  Departmeai  of 
Housing  and  Urban  Development  (HUD) 
implemented  the  Automated  Clearing 
House  (ACH)  program.  The  Multifamily 
Insurance  Operations  Branch  entered 
into  the  program  in  1992.  with 
voluntary  participation  by  mortgagees 
for  payment  of  multifamily  mortgage 
insurance  premiums  (MIPs). 

The  ACH  program  is  designed  to 
provide  FHA  approved  lenders  the 
opportunity  to  utilize  their  personal 
computers  to  authorize  electronically 
the  payment  of  MIPs.  instead  of  sending 
checks  through  lockbox.  Currently, 
approximately  90  percent  of  HUD's 
MIPs  are  being  collected  through  the 
ACH  program. 

The  mortgagees'  terminal  operators  tie 
their  personal  computers  into  the 
collection  agent's  ACH  system.  The 
collection  agent  originates  an  ACH  file 
of  debit  transactions  based  on  bills. 


Each  evening,  the  collection  agent 
originates  an  ACH  file  of  debit 
transactions  based  on  the  data  keyed  by 
the  mortgagees.  When  the  debit 
transactions  have  been  processed,  the 
ACH  will  transmit  the  MIP  data  to 
HUD's  Multifamily  Information  System. 
Through  this  ACH  process,  the  debit 
amount  is  drawn  electronically  from  the 
designated  mortgagee's  bank  account 
that  day. 

After  transmission,  the  insurance 
premium  transactions  are  processed  in 
the  same  manner  as  in  the  past. 

The  ACH  transfer  system  uses  the 
mortgagee  number  as  part  of  the  "log 
on"  procedure.  Any  error  in  the 
mortgagee  number  results  in  the  ACH 
transfer  system  rejecting  the  "log  on" 
attempt.  In  addition,  the  ACH  transfer 
system  balances  the  dollar  fields  in  each 
detail  transaction  to  the  amount  entered, 
along  with  the  item  number.  Where 
there  is  an  error,  the  system  produces  an 
error  message  that  describes  the 
problem.  The  error  must  be  corrected 
before  the  ACH  transfer  system  will 
prepare  the  ACH  entries. 

Tne  general  Late  Charge  policy  for  the 
ACH  program  is  the  same  as  for  MIPs 
sent  to  the  Atlanta  lockbox  address.  Late 
charges  are  levied  if  payment  is  received 
later  than  15  days  after  due  date.  For  the 
ACH  program,  the  late  charge  amount  is 
automatically  calculated  by  the  system. 

ACH  provides  lenders  with  numerous 
tangible  l^efits  that  should  reduce 
their  servicing  costs.  The  advantages  of 
ACH  are: 

(1)  Control  of  payment  timing — the 
use  of  ACH  debits  and  credits  can 
increase  control  of  payment  initiation 
and  funds  availability: 

(2)  Banking  costs  are  reduced — ACH 
transfer  costs  less  than  paper  check  and 
wire  transfer; 

(3)  Accounting  reconciliation  is 
reduced — payments  are  computerized 
and  cash  application  is  more  automated 
than  with  manual  systems; 

(4)  On-line  edits  can  reduce  data 
errors  created  by  manual  recording;  and 

(5)  The  chance  of  lost/late  mail  is 
eliminated. 

Because  ACH  provides  mortgage 
lenders  as  well  as  the  Department  with 
numerous  tangible  benefits  that  reduce 
servicing  costs,  the  Department  is 
proposing  that  ACH  become  the  sole 
method  for  collecting  annual  MIPs.  The 
Department  feels  that  this  rule  does  not 
have  a  significant  economic  impact  on 
the  smaller  lending  community  since 
personal  computing  is  so  pervasive 
within  the  industry.  The  rule 
implements  a  program  that  will  enhance 
operations  and  be  cost  beneficial  for  all 
mortgage  lenders.  Implementation  of 
this  process  will  be  phased-in  and 


coordinated  with  lenders  on  an 
individual  basis. 

A  proposed  rule  was  published  on 
July  2,  1997,  at  62  FR  35716,  and  the 
public  was  afforded  a  60-day  comment 
period  which  closed  on  September  2, 
1997.  No  public  comments  were 
received.  Accordingly,  this  final  rule 
adopts  the  proposed  rule  without 
change. 

Other  Matters 

Environmental  Beview 

This  amendment  is  excluded  fi"om  the 
environmental  review  requirements  of 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321-4347)  and  the  other 
related  Federal  environmental  laws  and 
authorities,  as  set  forth  in  24  CFR  part 
50.  In  keeping  with  the  exclusion 
provided  for  in  24  CFR  50.19(c)(1),  this 
amendment  would  not  ''direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabiUtation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  Accordingly, 
under  24  CFR  50.19(c)(2).  this 
amendment  is  categorically  excluded 
because  it  amends  a  previous  document 
where  the  underlying  document  as  a 
whole  would  not  fall  within  the. 
exclusion  set  forth  in  24  CFR 
50.19(c)(1).  but  the  amendment  by  itself 
does. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  survey  of 
presently  insured  mortgagees  indicates 
that  nearly  all  mortgagees  have 
computers  that  would  allow  them  to 
submit  electronic  payments.  The  cost  of 
the  software  package  is  approximately 
$30.00. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
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rule  is  not  subjep^  to  review  under  the 
order. 

Catalog  ofFederfil  Domestic  Assistance 

The  Catalog  o^  Federal  Domestic 
Assistance  num^rs  are  14.129, 14.155, 
and  14.188. 

List  of  Subjects 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements,  S^  ar  energy. 

24  CFR  Part  25l\ 

Low  and  moderate  income  housing. 
Mortgage  insura^iice.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  252\ 

Health  facilities.  Loan  programs — 
health.  Loan  projgrams — housing  and 
community  devc  lopment.  Mortgage 
insurance.  Nursing  homes.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  255  \ 

Low  and  modi  irate  income  housing. 
Mortgage  insuraiii^e.  Reporting  and 
recordkeeping  r€  duirements. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations,  Mortgage 
insurance.  Low  ^<id  moderate  income 
housing,  Reportibg  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
parts  207,  251,  2  52,  255,  and  266  of  title 
24  of  the  Code  ol  "ederal  Regulations  as 
follows: 

PART  207— MUllTlFAMILY  HOUSING 
MORTGAGE  INSURANCE 


1.  Theauthorilj 
continues  to  reac 


Authority:  12  U. 
and  1715b;  42  U.S 


5lC.  1701z-ll(e),  1713, 
3535(d). 


citation  for  part  207 
as  follows: 


2.  A  new  §  207.252e  is  added  to 
subpart  B  to  read  as  follows: 

§  207.252e    Method  of  payment  of 
mortgage  insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
communicated  to  all  affected 
mortgagees,  that  mortgage  insurance 
premiums  be  remitted  electronically. 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
.REHABILITATION  OF  MULTIFAMILY 
HOUSING  PROJECTS 

3.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1515b,  1715z-9;  42 
U.S.C.  3535(d). 

4.  A  new  §  251.6  is  added  to  read  as 
follows: 

§  251 .6    Method  of  payment  of  mortgage 
insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
communicated  to  all  affected  lenders, 
that  mortgage  insurance  premiums  be 
remitted  electronically. 

PART  252— COINSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACIUTIES,  AND  BOARD  AND  CARE 
HOMES 

5.  The  authority  citation  for  part  252 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1515b,  1715z-9:  42 
U.S.C.  3535(d). 

6.  A  new  §  252.6  is  added  to  read  as 
follows: 

§  252.6    Method  of  payment  of  mortgage 
Insurance  premiums. 

The  provisions  of  24  CFR  251.6  shall 
apply  to  this  part. 


PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REHNANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

7.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1515b.  1715z-9;  42 
U.S.C.  3535(d). 

8.  A  new  §  255.6  is  added  to  read  as 
follows: 

§  255.6    Method  of  payment  of  mortgage 
Insurance  premiums. 

The  provisions  of  24  CFR  251.6  shall 
apply  to  this  part. 

PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

9.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1707  note;  42  U.S.C 
3535(d). 

10.  A  new  §  266.610  is  added  after 
§  266.608  and  immediately  before  the 
undesignated  center  heading 
"INSURANCE  ENDORSEMENT,"  to 
read  as  follows: 

§  266.61 0    Method  of  payment  of  mortgage 
Insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
commimicated  to  all  affected 
mortgagees,  that  mortgage  insurance 
premiums  be  remitted  electronically. 

Dated:  December  24, 1997. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  98-441  Filed  1-7-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61870;  FRL-5745-3] 

Certain  Chemicals;  Premanutacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  CEPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  August  11. 1997  to  August  15, 
1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51870!"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to;  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-51870).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 


treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC.  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail;  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  <leveloped.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
518701"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 


printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
MH-iting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the'extent  that  such 
information  is  not  claimed  as 
confidential  and  cheniical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 
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For  persons  ^ho  are  interested  in  data 
not  included  id  this  notice,  access  can 
be  secured  at  EI'A  Headquarters  in  the 
,NCIC  at  the  ad()[ress  provided  above. 
Additionally,  i^erested  parties  may 
telephone  the  Ddciunent  Control  Office 


at  (202)  260-1532.  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address    . 
listed  above.  All  comments  received 


I 


35  Premanufacture  Notices  Received  From:  08/1 1/97  to  08/15/97 


will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 


Case  No. 


P-97-0960 
P-97-0964 


P-97-0968 
P-97-0969 
P-97-0970 
P-97-0971 
P-97-0972 
P-97-0977 


P-97-0978 


Reiqeived 
Olate 


08/11/97 
08/|l|t/97 


06/ni97 
08/|l  11/97 
08/11/97 
08/1  p/97 
08/41/97 
08/1^7 


08/    /97 


P-97-09^9     081    m 


P-97-0980 

P-97-0981 

P-97-0982 
P-97-0983 

P-97-0984 

P-97-0985 

P-97-0986 

P-97-0987 

P-97-0988 

P-97-0989 
P-97-0990 
P-97-0991 
P-97-0992 


P-97-0993 
P-97-0994 


P-97-0995 


P-97-0996 


08/-   /97 


08/1/97 

08/n/97 
08/^1/97 

08/1/97 


08/11/97 


08/11/97 


08/11/97 


08/1 


1f97 


08/1297 


08/1297 


08/1(97 


08/1197 


08/1^7 
08/l4i97 


08/1ii97 


08/1;Ij97 


Projected 

Notice 
End  Date 


11/09«7 
11/09/97 


11/09/97 
11/09/97 
11/09/97 
11/09/97 
11/09/97 
11/10/97 


1 1/09/97 
11/09/97 
11/09/97 

11/09/97 

11/09/97 
11/09/97 

11/09/97 

11/09/97 

11/09/97 

11/09/97 

11/09/97 

11/10/97 
11/10/97 
11/11/97 
11/09/97 


11/10/97 
11/11/97 


11/12«7 
11/10/97 


Manufacturer/Im- 
porter 


CBI 

Powdertech  Corpora- 
tion 


CBI 

CBI 

CBI 

CBI 

CBI 

Cit>a  Specialty 
Ctiemicals  Cor- 
poration-Additives 
Division 

CBI 


CBI 
CBI 

CBI 

CBI 

Die  Trading  (USA), 

Inc 
CBI 

CBI 

CBI 

CBI 

CBI 


Hercules  Incor- 
porated 

Courtaulds  Coatings 
Inc 

Polymer  Ventures 

CBI 


Dow  Corning 
H.B.  Fuller  Com- 
pany-World Head- 
quarters 
CBI 


CBI 


Use 


(G)  Highy  dispersive  use 
(S)  Coating  resin  of  carrier  par- 
tides  for  controHing  surface  re- 
sistance   of    the    partides    for 
electrophotographic  developer 
(G)  Coating  binder  component 
(G)  Coating  binder  component 
(G)  Component  for  coating  binder 
(G)  Coating  binder  components 
(G)  Coating  binder  components 
(S)  Light  stabilizer  for  polydefins 


(S)  Binder  for  UV  or  electron  beam 

curable  coatings  for  wood,  paper 

and  plastics 
(S)  Binder  for  UV  or  electron  beam 

curat>le  coatings  for  wood,  paper 

and  plastics 
(S)  Binder  tor  UV  or  electron  beam 

curable  coatings  for  wood,  paper 

and  plastics 
(G)  Open,  non-dispersive  (coatings 

material) 
(G)  Open,  non-dispersive  (resin) 
(G)  Acrylic  copolymer  for  coatings 


Chemical 


(G)  Ink  component 
(G)  Ink  component 
(G)  Ink  component 
(G)  Ink  component 
(G)  Ink  component 

(G)  Papermaking  chemical 

(S)  Curing  agent  for  2-part  epoxy 

coating  system 
(G)  Chemical  additive 

(S)  Binder  for  uv  or  electron  beam 
curable  coatings  for  wood,  paper 
and  plastics 

(G)  Formulatation  aid 

(S)  Curative  for  epoxy- 
functionalized  polymers 

(S)  Adhesive:  caulks  &  sealants; 
electronics  encapsulants;  con- 
formal  coatings 

(G)  Ink  component 


(G)  Substituted  naphthalenes 
(G)  F»olyal<ylphenyl  sitoxane 


(G)  Epoxy  resin 

(G)  Urethane  oligomer 

(G)  Epoxy-amine  adduct 

(G)  Epoxy-amine  adduct 

(G)  Epoxy  resin 

(G)  Triazine  derivative 


(G)  Reactive  acrylate 


(G)  Reactive  acrylate 


(G)  Reactive  acrylate 


(G)  Hydro  philic  aliphatic  potylsocyanate 

(G)  Polyacrylate  containing  hydroxyl  groups 
(G)  Acrylk:  copolymer 

(G)  Polymer  of  mixed  petroleum-based  hy- 
drocarbons, tall-oil  fatty  ackte  and  vegeta- 
ble oil 

(G)  Polymer  of  mixed- petroleum-based  hy- 
drocarbons, maiek:  anhydride,  vegetat>ie 
oil,  rosin  and  vegetable  fatty  ackte 

(G)  Polymer  of  tall-oil  fatty  aads.  mixed  pe- 
troleum-based hydrocartxms,  vegetable 
oil,  alkenoic  ackj 

(G)  Polymer  of  rosin,  mixed  petroleum- 
based  hydrocarbons,  and  taM-oil  fatty 
acids 

(G)  Polymer  of  formaldehyde,  maIek:  anhy- 
dride, mixed  petroleum-based  hydro- 
carbons, alkylphenol  and  rosin 

(G)  Polyalkanolamide 

(G)  Aliphatk:  diamine  aromatk:  epoxy  adduct 

(S>     Propanok:     add.     2-hydroxy-.     1,2,3 

-propanetrlyl  ester,  (2s-[2r*(2(r*).  3(r')]]}- 
(G)  Polyether  acrylate 


(G)  Silicone  polyether 
(G)  Oligomeric  anhydride 


(G)  Polybutadiene  diacrylate 


(G)  Light  steam-cracked  petroleum  naphtha 
fractkjns  polymerized  with  pdycydk;  un- 
saturated hydrocarbon 
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Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

P-97-0997 

08/12«7 

11/10«7 

C8I 

(G)  Ink  component 

(G)  Light  steam-cracked  petroleum  naphtha 
fractions  polymerized  with  polycydic  un- 
saturated hydrocartxm  and 
alkenylsut>stituted  aromatics 

P-97-0998 

06/^2/97 

11/10«7 

CB1 

(G)  Ink  component 

(G)  Light  steam-cracked  petroleum  naphtha 
fractions  polymerized  with  polycydic  un- 
saturated hydrocartx>n 

P-97-1001 

08/14«7 

11/12/97 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

P-97-1002 

Oe/14/97 

11/12/97 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

P-97-1003 

08/14/97 

11/12«7 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

P-97-1004 

08/14/97 

11/12«7 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

P-97-1005 

08/14/97 

11/12«7 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

P-97-1006 

Oa/14/97 

11/12/97 

Hoechst  Celanese 
Corporation 

(G)  Structural  material 

(G)  Modified  polyester 

II.  13  Notices  of  Commencement/Import  Received  08/11/97  to  08/15/97 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemrcat 

P-a^1313 

08/11/97 

07/14/97 

(G)  Alkoxylated  tetracrylate 

P-95-0666 

08/11/97 

07/14/97 

(G)  Polyether  acrylate 

P-96-0575 

08/11/97 

07/24/97 

(G)  Polymer  of  hydroxy  polyester  acrylate  with  phthalate  ester  of  alkyl  digJycidyl 

p-ge-ia-^ 

08/15/97 

08/11/97 

(G)  2-Propenok:  acid,  2-methyl.  oxiranylmethyl,  polymer  with  ethanyt>enzene. 
alkyl  mnethacrylated  2.'  thiobis(ethanol)-quatemized,  lactate  salt 

P-96-1424 

08/13/97 

06/08«7 

(G)  Fluorochemical  acrylate  copolymer 

P-96-1542 

08/12/97 

07/16/97 

(S)  Silsequioxanes,  3-[(2-methyl-1-ox-2-propphenyl)  oxy  propyl  PH,  polymers 
with  silicic  acid  (1-2  Si04)  bridle-Et  ester 

P-97-0125 

08/13/97 

07/26«7 

(G)  Phenolic  polymer 

P-97-0313 

08/11/97 

07/29/97 

(G)  Vegetable  oil  fatty  acid  modified  styrene  acrylic  polymer 

P-97-0469 

08/14/97 

07/09/97 

(G)  Ogano  aluminum  halide 

P-97-0533 

08/13/97 

07/31/97 

(G)  Naphthalene  disulfonic  aod-sulfophenyl-triazine-azo-sodium  salt  derivative 

P-97-0637 

08/12/97 

07/30/97 

(G)  Copolymer  ether 

P-97-0541 

08/11/97 

07/07/97 

(G)  Polyurethane  adhesive 

P-97-0608 

08/13/97 

08/06/97 

(S)  Propane  2-(ethoxydifluoromethyl)-1,1.1.2,3,3,3,-heptafluoro-txJtane,  1-ethoxy- 
1 ,1 ,2,2,2,3,3.4.4.4.-nonfluoxo- 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  December  30, 1997. 

Allan  S.  Abramson, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  98-^36  Filed  1-7-98;  8:45  am] 
WLUNGcooE  asaft-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51871;  FRL-6745-4J 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 


premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  August  18, 1997  to  August  22, 
1997. 

ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  "OPPTS- 
51871".  All  comments  should  be  sent  in 
triplicate  to:  OPPT^Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Room  G-099,  East  Tower,  Washington, 
IX:  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
neic@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION"  of  this  document.  No 
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Confidential  business  Information  (CBI) 
should  be  si^l^mitted  through  e-mail. 

All  commfehts  which  contain 
information  qiaimed  as  CBI  must  be 
clearly  markjM  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  Mrith  40  CFR  2.203(b)  for 
each  such  p<^i^ion.  This  claim  must  be 
made  at  the  tShie  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notic^lto  the  submitter. 
FOR  FURTHER  ^NFORMATION  CONTACT: 
Susan  B.  Hazjan.  Director, 
Environment^  Assistance  Division 
(7408).  Offic^  pf  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  lg-545.  401  M  St..  SW.. 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  55^551;  e-mail:  TSCA- 
Hotline@epaitiaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  tSCA,  EPA  is  required  to 
publish  noticel  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(^  and  5(d)(3).  Specifically, 
EPA  is  requir^  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  receivjed.  EPA  also  is  required 
to  identify  thpie  chemical  submissions 
for  which  datiihas  been  received,  the. 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  bee^j  developed.  Lastly,  EPA 
is  required  to  brovide  periodic  status 
reports  of  all  qj^emical  substances 
undergoing  review  and  receipt  of 
notices  of  cominencement. 

The  official  iriBcord  for  this  notice,  as 
well  as  the  pu  :lic  version,  has  been 
established  foi  this  notice  under  docket 


Case  No. 


P-97-1008 
P-97-1009 


(jleceived 
Date 


(N 1/19/97 


Q^J^9/97 


control  number  "OPPTS-51871" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  thi&record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE-B607.  401  M  St..  SW., 
Washington,  1X3. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASQI  file 
format.  All  comments  emd  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
51871".  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and    • 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 


13  Premanufacture  Notices  Received  From:  08/18/97  to  08/22/97 


whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Impoi;ter  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secur§d  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 
Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 


Projected 

Notice 
End  Date 


11/17/97 
11/17/97 


Manufacturer/Importer 


Reichhold  Chemicals 

Inc. 
Reichhold  Chemicals 

Inc. 


Use 


(G)  Polyurthane  hot  melt  reactive  ad- 
hesive 

(S)  A  binder  for  uv  curable  inks  & 
coatings 


Chemical 


(G)  Polyurethane  adhesive 
(G)  Epoxy  acrylate  ester 


1310 


Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Notices 


1.  13  Premanufacture  Notices  Received  From:  08/18/97  to  08/22/97— Continued 

Case  No. 

Received 
Date 

Projected 
^4otice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-97-1010 

08/19«7 

11/17/97 

Mao  Nobei  Resins 

(S)  Resin  used  to  manufacture  indus- 
trial coatings 

(S)  2-Propenoic  add,  2-methy»-,  poly- 
mer    with     dodecyl     2-methyl-2- 
propenoate,     ethenylbenzene.     2- 
hydroxyethyl  2-propenoate  and  2- 
oxepanone 

P-97-1011 

0a/2(V97 

11/18/97 

Marubeni  Spedatty 
Chemicals  Inc. 

(S)  Encapsulant  for  ic  chip 

(S)  Oxirane,  2,2'-(methyleneb«s  ((2.6- 
dimelhyM,  1  phenylene) 
oxymethylene))bis- 

P-97-1012 

08/19«7 

11/17/97 

Reichhold  Chemicals 
lr»c. 

(G)   Polyurethane  reactive  hot  melt 
adhesive 

(G)  Polyurethane  adhesive 

P-97-1013 

08/20/97 

11/18«7 

CBI 

(S)  Organic  synthesis  intermediate 

(G)  Benzenesulfonamide,  A/,/\Abis(3- 
substitutedpropyt)-3-{(3^::yano-4.5- 
dihydro-5-oxo-1-phenyl-1  Hpyrazol- 
4-yl)azo]-,  dimetttanesulfonate 

P-97-1015 

08/21/97 

11/19/97 

CBI 

(G)  CooTing  tower  and  boiler  water 
additive 

(G)  Poly  carboxylate.  sodium  salt 

P-97-1016 

08/21/97 

11/19/97 

CBI 

(G)  Cooling  tower  and  boiler  water 
additive 

(G)  Poly  carboxylate,  sodium  salt 

P-97-1017 

08/21/97 

11/19/97 

CBI 

(G)  Cooling  tower  and  boiler  water 
additive 

(G)  Poly  cartwxylate,  sodium  salt 

P-97-1018 

08/21/97 

11/19/97 

CBI 

(G)  Coating  component 

(G)  Non-volatile  emulsion  acrylic  poly- 
mer 
(G)  Acrylic  add  copolymer 

P-97-1019 

08/20/97 

11/18/97 

Henkel  Corporation 

(G)  Fiber  finish 

P-97-1020 

08/21/97 

11/19/97 

CBI 

(G)  Chemical  intermediate 

(G)  Substituted  benzamide 

P-97-1021 

08/20«7 

ii/ia«7 

CBI 

(G)  Open,  non-dispersive  (dyestuff) 

(G)  Azo  dyestufi  preparation 

II.  12  Notices  Of  Commencement/Import  Received  08/18/97  to  08/22/97 

Case  No. 

Received  Date 

Projeded  No- 
tice End  Date 

Chemical 

P-95-1114 

08/19/97 

07/22/97 

(G)  Butylene  terephthalate  copolymer 

P-96-^164 

08/19/97 

08/15/97 

(S)  Polymer  of:  2-Propenoic  add,  2-methyl.2-hydroxy  ethyl  ester  2-propenoic  add  2-methyl 

m 

methyl  ester  2-propenoic  acid,  2-methyl,  octadecyl  ester 

P-96-1285 

08/18/97 

08/11/97 

(G)  Substituted  heterocycle  potassium  saft 

P-96-1317 

08/19/97 

08/12/97 

(G)  Copolymer  of  tetrafluoroethylene  and  perfluoro  alkoxy  ethylene 

P-96-1422 

08/19/97 

08/05/97 

(G)  Alky  poly(oxyalkylene)  amine 

P-96-1430 

08/19/97 

08/30/97 

(G)  Alkyl  poly(oxyalkylene)amine                                        .* 

P-97-0093 

08/19/97 

08/08/97 

(G)  Di-substituted  acetophenone 

P-97-0120 

08/20/97 

07/15/97 

(G)  f*-Glucopyrannnode,  oligpmeric,  6-hydrogen  2-hydroxy  2,3-dihydroxypropane 

P-97-0333 

08/20/97 

07/24/97 

(8)  Silicone  and  silicones,  3-(((2,3-dihydroxypropyl)  dimethylmino)carbonyl)-2-oxo-1- 
pyrrdidinyl)  Me,  di-Me,  3-((3-(6-22  acrylaminopropyl)  dmethylammonic-2-hydroxylpropyl 
phosphates 

P-97-0467 

08/20/97 

08/05/97 

(S)  Thanamine,  2-hydroxy-W-(2-hydroethyl)-/V-methyl-mono-  and  diesters  with  Ci6-ig  fatty 
adds 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  December  30, 1997. 

Allan  S.  Abramson, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-437  Filed  1-7-98;  8:45  am) 
WLUNQ  cooE  asao-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61872;  FRL-5756-6] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 


TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  August  25,  1997  to  August  29, 
1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control' 
number  "(OPPTS-51872r'  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
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Protection  Agency.  401  M  St..  SW.,  Rm. 
ETG-099  Wfihington.  DC  20460. 
Comments  find  data  may  also  be 
submitted  elajctronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@ebpmail.epa.gov.  Electronic 
comments  milst  be  submitted  as  an 
ASCII  fde  avoiding  the  use  of  special 
characters  ar  d  any  form  of  encryption. 
Comments  aid  data  will  also  be 
accepted  on  Jisks  in  WordPerfect  in  5.1/ 
6.1  file  formiiior  ASCII  file  format.  All 
comments  anq  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-518pJ2l.  No  Confidential 
Business  Inf(ijmation  (CBI)  should  be 
submitted  thfbugh  e-mail.  Electronic 
comments  on  khis  notice  may  be  filed 
online  at  maijil'  Federal  Depository 
Libraries.  Adiditional  information  on 
electronic  suptnissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  (Jfaimed  as  CBI  must  be 
clearly  mark^(i  as  such.  Three  sanitized 
copies  of  anyfcomments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  or  this  notice.  Persons 
submitting  inf  )rmation  on  any  portion 
of  which  the)  aelieve  is  entitled  to 
treatment  as  ^31  by  EPA  must  assert  a 
business  con^  ientiality  claim  in 
accordance  wjith  40  CFR  2.203(b)  for 
each  such  poit|ion.  This  claim  must  be 
made  at  the  tiHie  that  the  information  is 
^A.  If  a  submitter  does 
ifidentiality  claim  at  the 
sion.  EPA  will  consider 
,r  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  tM  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazfli.  Director. 
Environment^llAssistance  Division 
(7408).  Office  bf  Pollution  Prevention 
and  Toxics.  E<ijirironmental  Protection 
Agency,  Rm.  |f545.  401  M  St..  SW., 
Washington,  pq,  20460.  (202)  554-1404. 
TDD  (202)  554-^0551;  e-mail:  TSCA- 
Hotline@epam4i  l.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice!  of  receipt  and  status 
reports  of  cheiiicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  kie  provided  in  TSCA 
sections  5(d)(2))  and  5(d)(3).  Specifically, 
to  provide  notice  of 


submitted  to 
not  assert  a  cc 
time  of  submi 
this  as  a  waive 


EPA  is  requirej: 


receipt  of  PMNi  and  TME  application 


requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "lOPPTS- 
51872]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607.  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version.,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 


Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  es 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  cheniical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report.  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


M 
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1.  12  Premanufacture  Notices  Received  From:  08/25/97  to  08/29/97 

-■ 
Case  No. 

Received 
Date 

Projected 

^k)tice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

P-97-1022 

08/27/97 

11/25/97 

CBI 

(S)   Coupling  agent  for  industrial 
coatings 

(G)  Alkoxy  silane  ester 

P-97-1026 

08/27/97 

11/25/97 

Mitsubishi  Chemical 
America,  Inc. 

(G)  Coating  agent  for  film 

(G)  Polyacrylic  derivative 

P-97-1030 

08/29/97 

11/27/97 

CBI 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  acid 

P-97-1031 

08/29/97 

1 1/27/97 

CBI 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  acid 

P-97-103? 

08/29/97 

11/27/97 

CBI 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  add 

P-97-1033 

Oa/29/97 

11/27/97 

Xbi 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  acid 

P-97-1034 

08/29l«7 

11/27/97 

CBI 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  add 

P-97-1035 

0a/29«7 

11/27/97 

CBI 

(S)  Additive  for  paper 

(G)  Guanidine,  disubstituted,  compound  with 
inorganic  acid 

P-97-1041 

08/28/97 

11/26/97 

Unocal 

(S)    Synthetic-t)ased    driirmg    MDI 

fluid 
(S)  Additive  for  thermoplastic  res- 

(S) Alkanes,  Cii-24-branched  and  hnear 

p_97_1042 

08/29/97 

11/27/97 

Wacker  Silicones 

(S)  Gamma.-cyclodextrin,  tetracosacetate 

Corporation 

ins 

P-97-1043 

08/28/97 

11/26/97 

CBI 

(G)  Intermal  component  of  manu- 
factured contained  use-tndustrial 
article 

(G)  2H-1-benzopyran-2-one,  3,4-dihydro-6- 
hydroxy-polymethyl- 

P-97-1045 

08/29/97 

11/27/97 

High  Point  Chemical 
Corporation-A 
KAO  Group  Com- 
pany 

(S)  Intermediate  for  production  of 
acrylic  dye  leveller                ^ 

(S)  Noriamide.  W-[3-(dimethylamino)propyn- 

II.  9  Notices  of  Commencement  Received  From:  08/25/97  to  08/29/97 

Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-92-1019 

08/26/97 

08/08/97 

(G)  Amine  functional  epoxy  resin 

P-96-0945 

08/28/97 

07/24/97 

(G)  Hydrofluoalkane 

P-96-0946 

08/28«7 

07/24/97 

(G)  Mixture  of  hydrofluoro  alkanes  and  hydrofluoro  alkanes 

P-96-0947 

08/28/97 

07/24/97 

(G)  Mixture  of  hydrofluoro  alkanes  and  hydrofluoro  alkanes 

P-96-1 124 

08/27/97 

08/16/97 

(G)  Fluorochemical  acryiate  copolymer 

P-96-1278 

08/28«7 

08/25/97 

(G)  Ester  of  alky!  ether  with  add  of  group  III  fi  element 

P-97-0330 

08/26/97 

08/16/97 

(G)  Chtorinated  nitroalkane 

P-97-0443 

08/28/97 

07/24/97 

(G)  Hydrochlorofkioralkane 

P-97-0561 

08/26/97 

08/09/97 

(G)  Modified  whey 

List  ofSubiects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  December  30, 1997. 

Allan  S.  Abramson, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  98-438  Filed  1-7-98;  8:45  am| 

BILLING  CODE  K<0-8»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61873;  FRL-6756-7] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 


Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  September  1, 1997  to  September  5, 
1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51873r'  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St..  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
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comments  mUst  be  submitted  as  an 
ASCII  file  avpiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  form^ti  or  ASCII  file  format.  All 
comments  an^  data  in  electronic  form 
must  be  idenufied  by  the  docket  number 
[OPFrS-518781.  No  Confidential 
Business  Infqijmation  (CBI)  should  be 
submitted  thtiugh  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPtEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  markejd  as  such.  Three  sanitized 
copies  of  any  Comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and;  will  be  placed  in  the 
public  record:  for  this  notice.  Persons 
submitting  infbrmation  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  poikion.  This  claim  must  be 
made  at  the  tirtie  that  the  information  is 
submitted  toEPA.  If  a  submitter  does 
not  assert  a  coAfidentiality  claim  at  the 
time  of  submiisBion,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiafity 
claim  and  the  information  may  be  made 
available  to  th0  public  by  EPA  without 
further  notice  jlio  the  submitter. 
FOR  FURTHER  #ORMATtON  CONTACT; 
Susan  B.  HazM,  Director, 
Environmentajl  Assistance  Division 
(7408),  Office  ^f  Pollution  Prevention 
and  Toxics,  Environmental  ProtecHon 
Agency,  Rm.  Ef545,  401  M  St..  SW., 
Washington.  DC,  20460,  (202)  554-1404, 
TDD  (202)  55^551;  e-mail:  TSCA- 
Hotline@epaniail.epa.gov. 
SUPPLEMENTARY  information:  Under  the 
provisions  of  "nSCA,  EPA  is  required  to 
publish  notice!  Of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  a^  provided  in  TSCA 
sections  5(d)(2i>:and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  thosfe  chemical  submissions 
for  which  data,  has  been  received,  the 


uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51873]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ncic^pamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 


In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  Por 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 
Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify  PMNs 
received. 
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11  Premanufacture  Notices  Received  From:  09/01/97  to  09/05/97 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

- 

P-97-1044 

09/02/97 

12/01/97 

Ciba  Specialty 
Chemicals  Cor- 
poration-Additives 
Division 

(S)  Additives  for  anti-wear  activities 
in  hydraulic  systems 

(G)  Phosphate  derivatives 

* 

P-97-1046 

09/02/97 

12/01/97 

Novartis  Crop  Pro- 
tection, Inc. 

(S)  Intermediate  in  the  manufacture 
of  a  pesticide 

(G)  Substituted  S-phenylthiazole 

P-97-1047 

09/04/97 

12/03/97 

H.  B.  Fuller  Com- 
pany-World Head- 
quarters 

(S)  Curing-agent  microencapulant 

(G)  Polyether  urea  polymer 

P-97-1048 

09/03/97 

12/02/97 

E.  1.  du  Pont  de  Ne- 

(S) Surfactant  in  displacement  dry- 

(G) Amine  salts  of  fluoroalkyl  phosphate  acid 

mours  &  Com- 

ing fluid  formulation 

mixtures 

pany.  Specialty 

Chemicals 

P-97-1049 

09/03/97 

12/02/97 

E.  1.  du  Pont  de  Ne- 

(S) Surfactant  in  displacement  dry- 

(G) Amine  salts  of  fluoroalkyl  phosphate  acid 

mours  &  Com- 

ing fluid  formulation 

mixtures 

pany.  Specialty 

- 

Chemicals 

P-97-1050 

09/04/97 

12/03/97 

CBI 

(S)   PMN  substances  function  as 
viscosity  modifiers  in  lithographic 
printing  inks;  heatset  web  offset 
printing  inks;  sheetfed  quickset 
printing  inks 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1051 

09/04/97 

12/03/97 

CBI 

(S)   PMN  substances  function  as 
viscosity  modifiers  in  lithographic 
printing  inks;  heatset  web  offset 

'  printing  inks;   sheetfed  quickset 
printing  inks 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1052 

09/04/97 

12/03/97 

• 

CBI 

(S)   PMN  substances  function  as 
viscosity  modifiers  in  modifiers  in 
lithographic  printing  Inks;  heatset 
web  offset  printing  inks;  sheetfed 
quickset  printing  inks 

(G)  Tall  oil,  polymer  with  polyol 

i 

P-97-1053 

09/04/97 

12/03«7 

CBI 

(S)   Pmn   substances  function  as 
viscosity  modifiers  in  lithographic 
printing  inks;  heatset  web  offset 
printing  inks;  sheetfed  quickset 
printing  inks 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1054 

09/04/97 

12/03/97 

CBI 

(S)    Pmn   substances  function   as 
viscosity  modifiers  in  lithographic 
printing  inks;  heatset  web  offset 
printing  inks;   sheetfed  quickset 
printing  inks 

(G)  Tall  oil,  polymer  with  polyol 

P-97-1055 

09/04/97 

12/03/97 

CBI 

(S)    Pmn   substances   function   as 

viscosity  modifiers  in  lithographic 

printing  inks;  heatset  web  offset 

pnnting  inks;  sheetfed  quk:kset 

printing  inks 


(G)  Tall  oil,  polymer  with  maleic 
and  polyol 

anhydride 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  December  30.  1997. 

Allan  S.  Abramson. 

Acting  Dirfictor.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  98-439  Filed  1-7-98;  8:45  ami 

BILLING  CODE  S660-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51874;  FRL-5756-8] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 


on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  Septembers,  1997  to  September 
12,  1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number"10PPTS-51874|"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
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Protection  A|;  mcy,  401  M  St.,  SW.,  Rm. 
ETG-099  Wafciiington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  eh  ctronically  by  sending 
electronic  mr^l  (e-mail)  to: 
ncic@epamai|ljepa.gov.  Electronic 
comments  m^ilst  be  submitted  as  an 
ASCII  file  av(btding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  djsks  in  WordPerfect  in  5.1/ 
6.1  file  formal  lor  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-SlSitf).  ^°  Confidential 
Business  Information  (CBI)  should  be 
submitted  thijough  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  subftiissions  can  be  found 
under  "SUPPliEMENTARY 
INFORMATION"  of  this  document. 

All  commepls  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  ckimed  as  CBI  must  also  be 
submitted  anqjwill  be  placed  in  the 
public  record  ifor  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  GAl  by  EPA  must  assert  a 
business  conHaentiality  claim  in 
accordance  wjt^  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  ti^e  that  the  information  is 
submitted  to  ^^A.  If  a  submitter  does 
not  assert  a  cor^fidentiality  claim  at  the 
time  of  submiiiion.  EPA  will  consider 
this  as  a  waiv^ij  of  any  confidentiality 
claim  and  the  thformation  may  be  made 
available  to  th^j  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazeiil,  Director, 
Environmental  Assistance  Division 
(7408),  Office  if  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  El- 545,  401  M  St.,  SW., 
Washington,  Diq:,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotIine@epamail.epa.gov. 
SUPPLEMENTARV!  INFORMATION:  Under  the 
provisions  of  T$CA,  EPA  is  required  to 
pubUsh  notice  of  receipt  and  status 
reports  of  chenjilcals  subject  to  section  5 
reporting  requikbments.  The  notice 
requirements  afp  provided  in  TSCA 


sections  5(d)(2 
EPA  is  requirec 


receipt  of  PMNWand  TME  application 


and  5(d)(3).  Specifically, 
to  provide  notice  of 


requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51874]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comrtients,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  « 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 


Register  reflecting  the  dates  PMN 
.   requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement . 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  approjiriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


1316 


Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Notices 


2  Premanufacture  Notices  Received  From:  09/08/97  to  09/12/97 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-97-1066 
P-97-1057 


09/09/97 
09/09/97 


12/08/97 
12/08/97 


H.  B.  Fuller  Company 
H.  B.  Fuller  Company 


(S)  Epoxide  curative 
(S)  Epoxide  curative 


(G)  Polyether  amine 
(G)  Polyether  amine 


II.  12  Notices  of  Commencement/Import  Received  Date:  09/08/97  to  09/12/97 


Case  No. 


P-92-0166 
P-94-1727 
P-95-1328 
P-96-0659 
P-96-1127 
P-96-1607 
P-97-0428 
P-97-0627 
P-97-0628 
P-97-0629 
P-97-0643 
P-97-0659 


Received 
Date 


09/09/97 
09/09/97 
09/09/97 
09/11/97 
09/12/97 
09/10/97 
09/09/97 
09/08/97 
09/08/97 
09/08/97 
09/09/97 
09/09/97 


Commenement/lmporter 


08/18/97 
08/28/97 
08/07/97 
09/03/97 
08/21/97 
08/04/97 
08/08/97 
08/08/97 
08/08/97 
08/08i^7 
08/22/97 
08/11/97 


Chemical 


(S)  5-decen-1-ol,  acetate,  (2)- 

(G)  Neopentyl  glycol  diesters  with  branched  fatty  acids 

(G)  Hydrocartx)n  modified  rosin  resin 

(G)  Cartx>methoxy  imino  heteromonocyde  hydrochloride 

(S)  2-hepten-4-one,  5-methyl-, 

(G)  Salt  of  a  sutjstituted  t>enzoic  acid 

(G)  Aromatic  carbamate 

(G)  Organooxy  functional  polyoxyalkylene  siloxane 

(G)  Organooxy  functional  polyoxyalkylene  siloxane 

(G)  Organooxy  functional  polyoxyalkylene  sitoxane 

(G)  Partially  fluorinated  aliphatk:  compound 

(G)  Salt  of  a  mixed  amidoamine 


1998 


List  of  Subjects 

EnvirQiunental  protection, 
Premanufacture  notices. 

Dated:  December  30. 1997. 

AUan  S.  Abrunson, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-440  Filed  1-7-98;  8:45  am) 

BILUNGCOOE  WaO-SO-F 


UMI 


Thursd^ 
January  8,  1998 


Part  V 


Environmental 
Protection  Agency 


40  CFR  Parts  9  and  140 
Marine  Sanitation  Device  Standard- 
Establishment  of  Drinlcing  Water  intalce 
No  Discharge  Zone(s)  Under  Section 
312(f)(4)(B)  of  the  Clean  Water  Act;  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  (7R  Parts  9  and  140 

[FRL-5942-^ 
RIN2040-AC61 

Marina  Sanitation  Device  Standard— 
EstabHahmant  of  Drirtking  Water  Intake 
No  Discharge  Zone(s)  Under  Section 
312(rM4)(B)  of  the  Clean  Water  Act 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Clean  Water  Act  (CWA) 
authorizes  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
to  establish  drinking  water  intake  no 
discharge  zones  upon  application  by  a 
State.  Within  these  zones,  the  discharge 
of  sewage  from  a  vessel,  whether  treated 
or  untreated,  is  prohibited.  These  no 
discharge  zones  protect  the  quality  of 
public  drinking  water  supplies  in  those 
areas  by  decreasing  the  possibility  of 
contamination  from  sewage  discharged 
from  vessels. 

This  provision  was  added  to  section 
312  of  the  Clean  Water  Act  in  1977,  after 
EPA  had  promulgated  regulations  on 
application  requirements  for  other  types 
of  no  discharge  zones.  Before  today, 
EPA  had  not  promulgated  regulations 
specific  to  application  requirements  for 
drinking  water  intake  no  discharge 
zonesuunder  the  CWA.  Applicants  for 
drinking  water  intake  zones,  therefore, 
have  followed  application  requirements 
which  are  not  tailored  to  drinking  water 
intakes,  and  have  provided  more 
information  than  needed  for  these  no 
discharge  zones.  Today,  EPA  is 
promulgating  application  requirements 
specific  to  drinking  water  intake  no 
discharge  zones.  The  effect  of  today's 
rule  would  be  to  more  specifically  tailor 
the  typ>e  of  information  required  in  an 
application  for  a  drinking  water  intake 
no  discharge  zone  and  reduce  the 
amount  of  information  a  State  must 
submit. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  February  9, 1998. 
ADDRESSES:  The  ofHcial  record  for  this 
rulemaking  is  available  for  inspection  at 
EPA's  v^ater  Docket,  Rm  M2616, 
Waterside  Mall,  401  M  Street,  S.W.. 
Washington,  D.C,  20460.  For  access  to 
the  Docket,  call  (202)  260-3027  between 
9  a.m.  and  3:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays  for  an 
appointment.  EPA  public  information 
regulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION^  CONTACT: 
Deborah  Lebow,  Oceans  and  Coastal 
Protection  Division.  United  States 
Environmental  Protection  Agency, 
4504F.  401  M  St.  S.W.,  Washington. 
D.C.  20460,  (202)  260-8448. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  by  this 
action  include  States  who  seek  to 
establish  a  drinking  water  intake  no 
discharge  zone  where  vessel  sewage  is 
prohibited  in  a  specified  area,  under 
section  312(0  of  the  Clean  Water  Act. 
Potentially  affected  entities  include: 


Category 

Examples  of  poten- 
tially affected  entities 

State/locaUtribal  gov- 
ernments. 

States  applying  lor  no 
discharge  zones. 

PuUic  Comments 

EPA  is  today  clarifying  the 
application  requirements  for  designating 
drinking  water  intake  no  discharge 
zones  under  section  312  of  the  CWA. 
This  rule  only  apphes  to  States 
requesting  approval  of  drinking  water 
intake  no  discharge  zones  and  has  no 
direct  effect  on  any  regulated  entity. 
These  requirements  are  promulgated 
pursuant  to  section  312(f)(4)(B)  of  the 
CWA  (33  U.S.C.  1322(f)(4)(B)),  which 
provides  that  "Upon  application  by  a 
State,  the  Administrator  shall,  by 
regulation,  establish  a  drinking  water 
intake  zone  in  any  waters  within  such 
State  and  prohibit  the  discharge  of 
sewage  from  vessels  within  that  zone." 
The  effect  of  this  rule  is  to  set  out 
application  requirements  specific  to 
drinking  water  intake  no  discharge 
zones.  It  will  reduce  the  amount  of 
information  States  are  required  to 
submit  to  EPA  under  existing  40  CFR 
140.4(b)  to  establish  these  no  discharge 
zones. 

EPA  proposed  this  change  on  October 
16,  1996  (61  FR  54014-54017).  The 
background  and  details  pertaining  to 
this  change  are  detailed  there  and  will 
not  be  repeated  here.  Today  EPA  is 
promulgating  the  regulations  as  they 
were  originally  proposed. 

EPA  received  four  sets  of  comments 
on  the  proposal  all  of  which  supported 
the  proposal  in  full.  One  of  the 
commenters,  however,  suggested  that 
EPA  take  a  more  active  enforcement 
role,  and  consider  prohibiting  other 
types  of  discharges  such  as  spills,  paints 
when  a  boat  is  refueling  or  in  repair,  in 
addition  to  prohibiting  sewage 
discharge.  Since  Section  312  addresses 
vessel  sewage,  this  comment  is  beyond 
the  scope  of  these  regulations  and  will 
not  be  addressed  here.  The  Agency 


notes,  however,  that  spills  are  addressed 
in  other  parts  of  the  CWA  (e.g.,  section 
311).  Another  conunenter  asked  that  we 
require  NOAA  nautical  charts  rather 
than  USGS  maps.  We  have  made  the 
change  to  require  NOAA  charts  where 
applicable. 

States  are  encouraged  to  establish 
drinking  water  intake  no  discharge 
zones  that  are  consistent  with  source 
water  protection  areas  for  surface  water 
systems  delineated  piu^uant  to  Section 
1453(a)(2)(A)  of  the  Safe  Drinking  Water 
Act  Amendments  of  1996  and  the 
forthcoming  Source  Water  Assessment 
and  Protection  guidance.  In  fact.  States 
could  incorporate  these  no  discharge 
zones  into  source  water  assessment 
programs  and  pay  for  their  delineation 
with  funds  set  aside  from  the  new 
Drinking  Water  State  Revolving  Fund. 

Compliance  With  Other  Laws  and 
Executive  Orders 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  EPA  generally  is  required  to 
conduct  a  regulatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of 
rulemaking.  However,  under  section 
605(b)  of  the  RFA.  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  an  RFA.  Pursuant  to 
Section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  simpliHes  existing 
requirements  and  should  have  no  direct 
effect  on  small  entities.  The  rule,  which 
reduces  existing  regulatory 
requirements,  applies  only  to  States, 
which  do  not  qualify  as  small  entities. 

B.  Paperwork  Reduction  Act 

The  Office  d  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  EPA  prepared  an 
Information  Collection  Request  (ICR) 
document  (ICR  No.  1791.01)  and  has 
assigned  OMB  control  number  1791.01. 
A  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection  , 
Agency  (2137);  401  M  St.,  S.W.; 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

This  information  is  required  from 
States  who  wish  to  designate  a  drinking 
water  intake  no  discharge  zone  under 
CWA  Section  312(f)(4)(B).  It  allows  the 
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EPA  Administrator  to  evaluate  these 
State  applications  for  designating  no 
discharge  zop^s  to  ensure  that  the 
discharge  are^  is  the  appropriate  size  to 
protect  drinkiiig  water  intake  zones 
from  vessel  sewage.  This  information  is 
not  of  a  confidential  nature. 

Under  existing  regulatory  provisions, 
applications  f^r  drinking  water  intake 
no  discharge  itones  have  an  estimated 
reporting  burden  averaging  167  hours 
per  application  and  an  estimated  annual 
record  keeping  burden  of  one  hour  per 
applicant  at  a&roximately  $82  per 
application.  Under  the  new  regulations, 
the  reporting  burden  is  reduced  to  101 
hours  per  apphcation  and  the  annual 
record  keeping|burden  per  application 
is  estimated  af  bne  hour  at 
approximately  $82  per  application.  This 
rule  reduces  the  reporting  burden  by  66 
hours  per  application.  Burden  means 
the  total  time.  Effort,  or  financial 
resources  expanded  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  iifcludes  the  time  needed 
to  review  insthictions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  paintaining 
information,  aid  disclosing  and 
providing  information;  adjust  the 
existing  ways  tjo  Qomply  with  any 
previously  applicable  instructions  and 
requirements;  ^liain  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  rieK^iew  the  collection  of 
information;  aija  transmit  or  otherwise 
disclose  the  ini^rmation. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  cofllection  of  information 
unless  it  displajyjs  a  currently  valid  OMB 
control  numbeij.lThe  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  ft  and  48  CFR  Chapter 
15.  EPA  is  todaw  amending  the  table  of 
currently  approved  information 
collection  requ^jt  control  numbers  to 
include  the  0\B  Control  number  for  the 
information  collation  request  for  this 
rule.  This  ICR  vy^  previously  subject  to 
public  notice  arid  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "gdOd  cause"  under  section 
553(b)(B)  of  the  [Administrative 
Procedure  Act  (PJU.S.C.  553(b)(B))  to 
amend  this  tablewithout  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  tal  le,  further  notice  and 
je  unnecessary. 

C.  Executive  Or^  ?r  12866 

Under  Execut||e  Order  12866  (58  FR 
1993),  the  Agency 
\  irhether  the  regulatory 


51735,  October  \ 
must  determine 


action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  The  Unfunded  Mandates  Reform  Act. 
and  Executive  Order  12875 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 


government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal' 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  EPA  has 
determined  that  today's  regulation  does 
not  impose  any  enforceable  duties  upon 
the  private  sector.  Therefore,  this  final 
rulemaking  is  not  a  "private  sector 
mandate." 

Further.  EPA  has  determined  that 
today's  action  does  not  include  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more  by 
either  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  This 
rulemaking  should  reduce  the  reporting 
and  recordkeeping  burden  on  State 
applicants.  Thus,  this  rule  is  not  subject 
to  the  requirements  of  Sections  202  and 
205  of  the  UMRA.  It  is  codifying  in  40 
CFR  140.4(c)  that  which  already  exists 
in  the  statute  and  is  self-implementing. 
Therefore,  this  rule  does  not 
significantly  or  uniquely  affect  small 
govenunents.  Executive  Order  12875 
requires  that,  to  the  extent  feasible  and 
permitted  by  law,  no  Federal  agency 
shall  promulgate  any  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government,  unless  funds  necessary  to 
pay  the  direct  costs  incurred  by  the 
State,  local  or  tribal  government  in. 
complying  with  the  mandate  are 
provided  by  the  Federal  government. 
EPA  has  determined  that  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  today's  rulemalcing. 
since  no  mandate  is  created  by  this 
action. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Under  5  U.S.C.  801(1)(A)  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

F.  National  Technology  Tmnsfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 


1320  Federal  Register  /  Vol.  63,  No.  5  /  Thursday,  January  8,  1998  /  Rules  and  Regulations 


use  voluntary  consensus  standards  in  its 
reguiatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods.  sampUng  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

The  Agency  has  foimd  that  this  final 
rule  does  not  contain  any  technical  ' 
standards  subject  to  the  NTTAA. 

List«f  Subiects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  140 

.  Environmental  protection.  Drinking 
water  intake  ziHies,  Marine  sanitation 
device  standard.  No  discharge  areas. 

Dated:  December  22, 1997. 
Caral  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  parts  9  and  140  are 
amended  as  follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006.  2601-2671; 
21  U.S.Cv^31j.  346a.  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,1311, 1313d,  1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  P.973;  42  U.S.C  241,  242b, 
243,  246,  300{,  300g.  300g-l,  300g-2,  300g- 
3.  30Qg-4,  300g-5,  300g-6,  300J-1,  300J-2, 
300J-3,  300H.  300J-9. 1857  et  seq.,  6901- 
6992k,  7401-7671q,  7542,  9601-9657, 11023, 
11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  a  new  heading  and  entry  in 
numerical  order  to  read  as  follows: 


§  9.1    0MB  approvals  under  ttie  Paperwork 
RaductionAct 


40  CFR  citation 


OMB  con- 
trol No. 


Marine  Sanitation  Device 
Standard: 
Part  140 


2040-0187 


PART  140— {AMENDED] 

3.  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1322,  as  amended. 

4.  Section  140.4  is  amended: 

a.  hi  paragraph  (a)  introductory  text, 
in  the  first  sentence,  by  revising  the  first 
word  "A"  to  read  "a"  and  by  adding  to 
the  beginning  of  the  sentence  the  words 
"Prohibition  pursuant  to  CWA  section 
312(f)(3):". 

b.  In  paragraph  (b)  introductory  text, 
in  the  first  sentence,  by  revising  the  first 
word  "A"  to  read  "a"  and  by  adding  to 
the  beginning  of  the  sentence  the  words 
"Prohibition  pursuant  to  CWA  section 
312(f)(4KA):"  and  by  removing  from  the 
first  sentence  the  words  "312(f)(4)"  and 
adding,- in  their  place,  the  words 
"312(IK4)(A)". 

c.  In  paragraph  (b)(1)  by  removing  the 
word  "prohibited,"  and  adding  in  its 
place  the  words  "prohibited  pursuant  to 
CWA  Section  312(f)(4)(A):".  and  by 
redesignating  paragraph  (b)(l)(ii)  as  new 
paragraph  (c)(4)(i)  and  adding  and 
reserving  paragraph  (b)(l)(ii). 

d.  By  adding  the  following  new 
paragraph  (c)(1).  {c)(2).  (c)(3)  and  (c)(4) 
introductory  text;  and  by  adding  and 
reserving  (c)(4)(ii)  to  read  as  follows: 

f140.4    ComptolaproMbltion. 

•        *        •        •        * 

(c)(1)  Prohibition  pursuant  to  CWA 
section  312(f)(4)(B):  A  State  may  make 
written  appUcation  to  the  Administrator 
of  the  Environmental  Protection  Agency 
under  section  312(f)(4)(6)  of  the  Act  for 
the  issuance  of  a  regulation  establishing 
a  drinking  water  intake  no  discharge 
zone  which  completely  prohibits 
discharge  fixim  a  vessel  of  any  sewage, 


whether  treated  or  untreated,  into  that 
zone  in  particular  waters,  or  portions 
thereof,  within  such  State.  Such 
application  shall: 

(i)  Identify  and  describe  exactly  and 
in  detail  the  location  of  the  drinking 
water  supply  intake(s)  and  the 
community  served  by  the  intake(s), 
including  average  and  maximum 
expected  amounts  of  inflow; 

(ii)  Specify  and  describe  exactly  and 
in  detail,  the  waters,  or  portions  thereof, 
for  which  a  complete  prohibition  is 
desired,  and  where  appropriate,  average, 
maximum  and  low  flows  in  miUion 
gallons  per  day  (MGD)  or  the  metric 
equivalent; 

(iii)  Include  a  map,  either  a  USGS 
topographic  quadrant  map  or  a  NOAA 
nautical  chart,  as  applicable,  clearly 
marking  by  latitude  and  longitude  the 
waters  or  portions  thereof  to  be 
designated  a  drinking  water  intake  zone; 
and 

(iv)  Include  a  statement  of  basis 
justifying  the  size  of  the  requested 
drinking  water  intake  zone,  for  example, 
identif^g  areas  of  intensive  boating 
activities. 

(2)  If  the  Administrator  finds  that  a 
complete  prohibition  is  appropriate 
imder  this  paragraph,  he  or  she  shaU 
pubUsh  notice  of  such  finding  together 
with  a  notice  of  proposed  rulemaking, 
and  then  shall  proceed  in  accordance 
with  5  U.S.C.  553.  If  the  Administrator's 
finding  is  that  a  complete  prohibition 
covering  a  more  restricted  or  more 
expanded  area  than  that  applied  for  by 
the  State  is  appropriate,  he  or  she  shall 
also  include  a  statement  of  the  reasons 
why  the  finding  diHiers  in  scope  from 
that  requested  in  the  State's  application. 

(3)  If  the  Administrator  finds  that  a 
complete  prohibition  is  inappropriate 
imder  this  paragra}^,  he  or  she  shall 
deny  the  application  and  state  the 
reasons  fm  such  denial. 

(4)  For  the  foUowring  waters  the 
discharge  frt>m  a  vessel  of  any  sewage, 
whether  treated  or  not,  is  completely 
prohibited  pursuant  to  CWA  section 
312(f)(4)(B): 

(i)*  *  • 

(ii)  (Reserved).  " 
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REMINDERS 

The  items  in  thl^'  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Iiidusion  or  exclusion  from 
this  list  has  no  lagal 
significance. 


RULES  GOINQ  INTO 
EFFECT  JANUARY  8, 
1998 


AGRICULTURE  '■ 
DEPARTMENT 

Agricultural  Marketing 
Sarvica 

Grapes  grown  in4- 

Califomia;  published  1-7-98 

ENVIRONMENTAL 
PROTECTION  AJQENCY 

Toxic  substances: 
Significarrt  new  uses — 
Polyalkylene  polyamine; 
published  12-9-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  $arvices: 
Foreign  partidpatjon  in  U.S. 
telecommunications 
market;  effectii^e 
competitive  opportunities 
test  changes:  published 
12-9-97 

TREASURY  DEPARTMENT 
Thrfft  Suparvialoit  Office 
Lertding  and  investment: 

Ac9ustat>le-rate  itiortgage 
loans;  disclosure 
requirements;,  published 


8-98 


i.pub 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Mari«ltlng 
Service 

Raisins  produced  fnom  grapes 
grown  in  California; 
comments  due  t»y  1-12-98; 
published  11-13t97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtnMMpharIc  Admkilatration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  Of 
Exclusive  Ecoi|itmic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  and  (tulf  of 
Alaska  groundfish; 
comments  due  by  1-12- 
98;  published  11-12-97 

Bering  Sea  and  Aleutian 
Islands  groundfish; 


comments  due  by  1-14- 
98;  published  12-16-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
correction;  comments 
due  by  1-14-98; 
published  12-23-97 
Gulf  of  Alaska  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Pacific  halibut;  comments 
due  by  1-14-98; 
published  12-15-97 
West  States  and  Western 
Pacific  fisheries- 
Northern  anchovy; 
comments  due  t>y  1-16- 
98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizations- 
Take  reductk)n  plan  and 
emergency  regulatk>ns; 
hearings;  comments 
due  by  1-14-98; 
published  12-12-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
servk»s  (CHAMPUS): 
TRICARE  program; 
reimbursement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
North  Dakota;  comments 

due  by  1-14-98;  published 

12-15-97 
Air  quality  impiementatkMi 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
1-16-98;  published  12-17- 
97 

Cotorado;  correctk>n; 

comments  due  by  1-16- 

98;  published  12-17-97 
Montana;  comments  due  by 

1-14-98;  published  12-15- 

97 

Texas;  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Alabama  et  al.;  comments 
due  by  1-12-98;  published 
12-2-97 

Teieviskm  broadcasting: 
Cable  televiSKNi  system»— 
InskJe  wiring:  comments 
due  by  1-13-98; 
published  11-14-97 


FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  toan  bank 
system: 

Federal  Home  Loan  Bank 
bylaws;  approval  authority; 
comments  due  by  1-12- 
98;  published  12-11-97 
FEDERAL  RESERVE 
SYSTEM 

Depository  institutk>ns;  reserve 
requirenrients  (Regulaton  D): 
Weekly  reporters 
requirements:  move  to 
lagged  reserve 
maintenance  system; 
oommerrts  due  by  1-12- 
98;  published  11-12-97 
INTERIOR  DEPARTMENT 
Rah  and  Wildllta  Service 
Endangered  and  threatened 
spedes: 

Gray  Wolf;  comments  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  reguiatk)ns: 
Delaware  Water  Gap 
Natk)nal  RecreatKm  Area; 
designatkxi  of  bicyde 
routes;  comments  due  by 
1-12-98;  published  11-13- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
redamatkxi  plan 
sut>mis$ions: 

Oklahoma;  comments  due 
by  1-14-98;  published  12- 
15-97 
Surface  coal  mining  and 
reclamation  operatk>ns: 
Ownership  and  control, 
permit  application  process, 
and  improvkfently  issued 
permits;  comments  due  by 
1-16-98;  published  11-26- 
97 

LABOR  DEPARTMENT 
Mlne  Safety  and  Health 
Adnf)lnlstr8tlon 

Program  polcy  letters: 
Occupatk>nal  illnesses  of 
miners,  Induding  retired 
or  inactive  miners; 
reporting  requirements; 
comments  due  by  1-12- 
98;  published  11-12-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Freedom  of  Informatkxi  Act 
and  Privacy  Act; 
implementatkMi;  comments 
due  by  1-12-98;  published 
11-13-97 

INTERIOR  DEPARTMENT 

National  Indian  Gaming 

Commlaaion 

Indian  Gaming  Regulatory  Act: 


Indian  gaming  operations; 
annual  fees;  comments 
due  by  1-15-98;  published 
12-16-97 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
fadlities;  domestic  licensing: 
Nudear  power  plants— 
Nudaar  power  reactors: 
permanent  shutdown 
fmandal  protectk>n 
requirements;  comments 
due  by  1-13-98; 
published  10-30-97 
Rulemaking  petitxxis: 
Crane,  Peter  G.;  comments 
due  by  1-16-98;  published 
12-17-97 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Ports  and  waterways  safely: 
Vessels  bound  for  ports  and 
places;  intematkxial  safety 
management  code 
verifkatnn  status; 
comments  due  by  1-12- 
98:  published  12-11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtxis;  comments  due  by  1- 

12-98;  published  12-11-97 
Dassault;  comments  due  by 

1-12-98;  published  12-11- 

97 

Domier;  comments  due  by 
1-12-98;  published  12-11- 
97 

McDonnell  Douglas; 
comments  due  by  1-16- 
98;  published  11-17-97 

Saab;  comments  due  by  1- 
12-98;  published  12-11-97 
Class  E  airspace:  comments 

due  by  1-12-98;  published 

12-10-97 

TREASURY  DEPARTMENT 
Customs  Servica 

Customs  relations  with 
Canada  and  Mexwo: 
Designation  of  land  border 
crossing  kxations  for 
certain  conveyances: 
comments  due  by  1-16- 
98;  published  11-17-97 
Trademartts,  trade  names,  and 
copyrights: 

AntkXHinterteiting  Consunter 
Protedion  Ad;  disposition 
of  merchandise  bearing 
counterteit  American 
trademarks;  dvil  penalties: 
comments  due  by  1-16- 
98;  published  11-17-97 
TREASURY  DEPARTMENT 
ln|f  mat  Ravanua  Sarvica 
Procedure  and  administratkm: 


IV 
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Internal  revenue  law 
violations;  rewards  for 
information;  cross 
reference;  comments  due 
t)y  1-12-98;  put)lished  10- 
14-97 

TREASURY  DEPARTMENT 

Cun'ency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Exemptions  from  currency 
transactions  reporting; 
comments  due  by  1-16- 
98;  published  11-28-97 

UST  OF  PUBLIC  LAWS 

The  List  of  Public  Laws  for 
the  105th  Congress,  First 
Session,  has  been  completed. 
It  will  resume  when  bills  are 
enacted  into  Public  Law 
during  the  second  sessk)n  of 
the  105th  Congress,  which 
convenes  on  January  27, 
1998. 

Note:  A  Cumulative  List  of 
Publk;  Laws  was  published  in 
the  Federal  Register  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  for  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
USTPROC@ETC.FEO.GOV 
with  the  message: 
SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
pubtic  laws  only.  The  text  of 
laws  is  not  available  through 
this  service.  We  cannot 
respond  to  specifk:  inquiries 
sent  to  this  address. 
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Briefings  mi  how  to  uae  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 
GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  onUne 
service  as  they  become  available. 

http://www.dccess.gpo.gov/nara/cfr 

For  additional  infomiatioa  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
■k    Email:  gpoaccess9gpo.gov 
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FEDERAL  REGISTER  Published  daily.  Mondaythrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  omcial  holidays), 
by  the  Office  of  the  Federal  Re^ster,  National  Archives  ana 
Records  Admimstration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C  Cli.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Govenunent  Printing  Office, 
Washington,  DC  20402. 

TIm  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Docimients  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

Tbe  aeal  of  the  NatMUul  Archives  and  Records  Administration  " 
I  this  issue  of  the  Federal  Register  as  the  official  serial 


publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Fedew  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Fetferal 
RegielT  on  GPO  Access  is  issued  under  the  authority  of  the 
Amninistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
databeM  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  Tne  database  includes  both  text  and  graphics  fiom 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
wrww.access.fipo.gov/su_docs/,  by  using  local  WAIS  client 
softvrare,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  tolTfree  l-888-293-«498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rnister  paper 
edition  is  S555,  or  $607  for  a  combined  Fedval  Rodster,  Feideral 
Register  Index  and  List  of  CFR  Sections  Affected  (i5a) 
subscription;  the  microfiche  edition  of  the  Federd  Roister 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
forewi  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintenoent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasteiCard  or  Discover.  NJail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


FUBUC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copiesAMck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Substaiptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WOKKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Rsgulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  houn)  to  present: 

1.  The  regulatory  process,  with  a  {ocus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  tbe  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agenc>  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(Two  Sessions) 
WHEN:  January  27,  1998  at  9:00  am,  and 

February  17,  1998  at  9:00  am. 
WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street  NW.. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agriculture  D$  Mrtment 

See  Animal  aif^  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

Animal  and  PMnt  Health  Inspection  Service 

RULES 

Plant-related  diiarantine,  domestic: 
Kamal  bimt  disease — 
Wheat  see4  and  straw  (1995-1996  crop);  compensation, 
1321-1331 

Antitrust  DIvisibn 

NOTICES  M  ■ 

Competitive  iiipact  statements  and  proposed  consent 
judgments: 
International  pusiness  Machines  Corp.  et  al.,  1499-1508 

Army  Department 

NOTICES 

Environmental!  statements;  availability,  etc.: 

Base  realigni^ent  and  closure — 
U.S.  Army]  Garrison-Fitzsimons,  CO,  1446 
Meetings:  J 

Army  Education  Advisory  Committee,  1446-1447 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  D|(abled 

Census  Burea^i 

NOTICES 

Census  2000:  ' 

Block  group  programV  final  criteria,  1422-1425 
Census  county  division  program;  final  criteria,  1425-1427 

Centers  for  Dl^se  Control  and  Prevention 

NOTICES 

Vaccine  information  materials;  diphtheria,  tetanus,  and 
pertussis  (OTP/DTaP/DT),  1660-1733 
I ' 
Children  and  Fttnilies  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  col^nion;  comment  request,  1474-1475 
Grants  and  cooj|>0rative  agreements;  availability,  etc.: 

Native  Amerit^  language  projects,  1475-1484 

Commerce  Deurtment 

See  Census  Burebu 

See  International  Trade  Administration 

See  National  Oci^anic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  1420-1422 

Procurement  list:  additions  and  deletions;  correction,  1422 

Consumer  Prodiict  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1446 


Customs  Service 

NOTICES 

Commercial  ganger  v 

Approval — 
Bay  Area  Services,  1530 

Defense  Department 

See  Army  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  overhead  rates;  final  settlement;  correction. 

1532-1533 
General  Accounting  Office  bid  protests;  conformation; 

correction,  1532 
Novation  and  related  agreements;  correction.  1532 
Simplified  acquisition  procedures  reorganization; 
electronic  commerce  use;  correction,  1532 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
1509-1511 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Vehicle  inspection  maintenance  program  evaluation 
requirements,  1362-1368 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio;  withdrawn,  1369 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultival  commodities: 
Bifenthrin,  1377-1379 
Fenoxaprop-ethyl,  1369-1377 
Thiodicarb 
Correction.  1379 

PROPOSED  RULES 
Water  pollution  control: 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Storm  water  program  (Phase  I);  polluted  runoff 
reduction  fix)m  priority  sources.  1536-1643 

NOTICES 

Environmental  statements;  availability,  etc: 
Agency  statements — 

Weekly  receipts,  1454-1455 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
California,  1443-1444 
Pesticide,  food,  and  feed  additive  petitions: 

BASF  Corp.  et  al..  1456-1464 
Pesticide  registration,  cancellation,  etc.: 
Allersearch  Laboratories,  1455-1456 
DowElanco.  1456 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt.  1464 
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Testing  requirements — 
Hydrogen  fluoride,  1467-1469 
Kfaleic  anhydride,  1464-1467 
Phthalic  anhydride;  enforceable  consent  agreement 

development;  participation  solicitation  and 

meeting,  1469-1471 

Equal  Employment  Opportunity  Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Regional  Attorney.  1339-1342 

Federal  Aviation  Administration 

RULES  _ 

Airworthiness  directives: 

Empresa  Brasileira  de  Aeronautica  S.A.,  1337-1339 

Precision  Airmotive  Corp.,  1335-1337 
NcmcES 
Meetings: 

RTCA.  Inc.,  1524 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Simshine  Act,  1471 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  1471- 
1472 
Disaster  and  emergency  areas: 

Guam,  1472-1473 

Northern  Mariana  Islands,  1473 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

East  Tennessee  Natural  Gas  Co.,  1451-1452 
Hydroelectric  applications,  1452-1453 
Meetings: 

Hydropower  licensing  program;  public  outreach,  1453 
Nondiscriminatory  transmission  services,  processes  for 

assuring;  conference,  1453-1454 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  1447-1448 

Eastern  Shore  Natiiral  Gas  Co..  1448 

El  Paso  Natiiral  Gas  Co.,  1448-1449 

Great  Lakes  Gas  Transmission  L.P.,  1449 

Koch  Gateway  Pipeline  Co.,  1449-1450 

Pacific  Gas  Transmission  Co.,  1450-1451 

Sea  Robin  Pipeline  Co.,  1451 

Transcontinental  Gas  Pipe  Line  Corp.,  1451 

Williston  Basin  Interstate  Pipeline  Co..  1453 

Federal  Higlnway  Adn>inistration 

RULES 

Motor  carrier  safety  standards: 
Glazing  materials;  parts  and  accessories  necessary  for  safe 
operation.  1383-1388 
NOTICES 

Motor  carrier  safety  regulations: 
Driver  qualification — 
Rauenhorst,  David  R.;  vision  requirements  waiver, 
1524-1527 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Carnival  Corp.  et  al.,  1473-1474 


Ivaran  Agencies  Inc.  et  al..  1474 
Freight  forwarder  licenses: 
Ideal  Consolidators,  Inc..  et  al..  1474 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  power  brakes  and  drawbara: 
Train  and  locomotive  power  braking  systems:  advance 
technology  use;  two-way  end-of-train  telemetry 
devices 
Withdrawn,  1418 

Federal  Reeerve  System 

NOTICES 

Meetings;  Sunshine  Act.  1474 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Everett  and  Seattle,  WA;  Commuter  Rail  Project,  1527- 
1529 

Fisii  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Arizona  leatherflower.  1418-1419 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1490-1491 
Comprehensive  conservation  plans;  availabiity,  etc. 

Occoquan  Bay  National  Wildlife  Refuge.  VA,  1491-1492 
Environmental  statements;  availability,  etc.: 

Incidental  take  permits — 
Western  Geophysical  et  al.;  polar  bears,  1492 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1484-1486 

Food  Safety  and  Inspection  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  1420 
Meetings: 
Meat  and  Poultry  Inspection  National  Advisory 
Committee.  1420 

General  Services  Administration 

RULES 

.  Federal  Acquisition  Regulation  (FAR): 

Contractor  overhead  rates;  final  settlement;  correction. 

1532-1533 
General  Accounting  Office  bid  protests;  conformation; 

correction.  1532 
Novation  and  related  agreements;  correction.  1532 
Simplified  acquisition  procedures  reorganization; 

electronic  commerce  use:  correction,  1532 

Healtii  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 
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Health  Care  FlHancing  Administration 

RULES  ,| 

Medicare: 
End  stage  renkl  disease — 
Optional  prospectively  determined  payment  rates  for 
skilled  nursing  facilities,  1379-1383 
Physicians'  referrals;  advisory  opinions,  1646-1658 

PROPOSED  RULES 

Medicare  and  medicaid: 
Physicians'  referrals  to  health  care  entities  with  which 
they  havia  financial  relationships,  1659-1728 

Housing  and  Uiban  Development  Department 

NOTICES  I 

Grants  and  cooplerative  agreements;  availability,  etc.: 
Facilities  to  4$sist  homeless- 
Excess  and  $urplus  Federal  property,  1489 

Immigration  and  Naturalization  Service 

RULES 

North  AmericailiFree  Trade  Agreement  (NAFTA): 
Temporary  eitry  of  business  persons;  facilitation,  1331- 
1335       I 

Indian  Aftairs  Biireau 

NOTICES 

Liquor  and  tobaoco  sale  or  distribution  ordinance: 
Prairie  Band  rf  Potawatomi  Reservation,  KS,  1492-1495 

Indian  Heelth  Service 

NOTICES  11 

Organization,  functions,  and  authority  delegations: 
California  Ar^  Indian  Health  Service,  1486-1487 

Interior  DepatuliLit 

See  Fish  and  Wijdlife  Service 

See  Indian  Affails  Bureau 

See  Land  Mana^^ment  Bureau 

See  National  Patf  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1530-1531 


International  TrMie  Administration 

NOTICES 
Antidiunping: 
Fresh  cut  flovfors  bom — 

Mexico,  1428-1430 
Porcelain-on-sjtpel  cookware  fit)m — 
China,  1434[41437 
Mexico,  143|Q-1434 
Welded  stainless  steel  pipe  from — 
Taiwan.  1437-1440 
Coimtervailing  duties: 
Industrial  phosphoric  add  fi-om — 
Israel,  1441 
Grants  and  cooperative  agreements;  availability,  etc.: 
American  bus^ess  center  in  Russia,  1441-1443 

Justice  Departm#nt 

See  Antitrust  Division 

See  Immigration  ii^d  Natiualization  Service 


PROPOSED  RULES 

Justice  Acquisition  Regulations  (JAR): 
Federal  Acquisition  Streamlining  Act  and  the  National 
Performance  Review  Recommendations; 
implementation.  1399-1418 

Labor  Department 

See  Employment  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  1508- 
1509 
Meetings:    ' 
North  American  Agreement  on  Labor  Cooperation 
National  Advisory  Committee,  1509 

Land  Management  Bureau 

NOTICES 

Public  land  order: 

Utah,  1495-1496 
Withdrawal  and  reservation  of  lands: 

California,  1496-1498 

Legal  Services  Corporation 

RULES 

^  Cost  standards  and  procedures;  correction,  1532 
National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  overhead  rates;  final  settlement;  correction. 

1532-1533 
General  Accounting  Office  bid  protests;  conformation; 

correction.  1532 
Novation  and  related  agreements;  correction,  1532 
Simplified  acqmsition  procedures  reoi^ganization; 

electronic  commerce  use;  correction.  1532 

National  Institutes  of  Health 

NOTICES 
Meetings: 
Center  for  Scientific  Review  Special  Emphasis  Panel, 

1487-1488 
National  Heart,  Limg,  and  Blood  Institute,  1488 
National  Institute  of  Allergy  and  Infectious  Diseases, 

1489 
National  Institute  of  General  Medical  Sciences,  1488- 

1489 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 
1489 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 
Designated  critical  habitats — 
Umpqua  river  cutthroat  trout,  1388-1395 
NOTICES 

Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
California,  1443-1444 
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This  section  of  thi  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l«^  effect,  most  of  which 
are  keyed  to  and  cPdified  in  the  Ck)de  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Fedanal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  ^F  AGRICULTURE 

Animal  and  Plaiit  Haalth  Inspection 
Servica  || 

7CFRPart30lll 
[Docket  No.  96-016-25] 
RiN0579-AA83    I 

Kamal  Bunt;  Cdi  npansatlon  for  Wheat 
Seed  and  Stoaw  n  ttw  1995-1996  Crop 
Season 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  ru|^. 


SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  by  adding 
compensation  provisions  for  growers 
and  seed  companies  for  the  loss  in  value 
of  wheat  seed  and  straw  in  the  1995- 
1996  crop  season.  The  payment  of 
compensation  is  necessary  in  order  to 
reduce  the  economic  impact  of  the 
Kamal  bunt  regulations  on  affected 
wheat  growers  and  other  individuals. 
EFFECTIVE  DATE:  December  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS,  470p  River  Road  Unit  134. 
Riverdale.  MD  20737-1236,  (301)  734- 
8247.  or  e-mail: 
mstefan@aphis.U3da.g0v. 

SUPfH-EMENTARY  MFORMATION: 

Background        1 1 

Kamal  bunt  is  \$  fungal  disease  of 
wheat  {Triticum  ^estivum),  durum 
wheat  {Triticum  aurum),  and  triticale 
{Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  ft^id  rye.  Kamal  bimt  is 
caused  by  the  sniut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spreads  the  establishment  of 


Kamal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
intemational  markets.  The  regulations 
regarding  Kamal  bunt  are  set  forth  in  7 
CFR  301.89-1  through  301.89-14. 
Among  other  things,  the  regulations 
define  areas  regulated  for  I^mal  bunt 
and  restrict  the  movement  of  certain 
regulated  articles,  including  wheat  seed 
and  grain,  bom  the  regulated  areas. 
On  May  6, 1997.  we  published  a 
document  in  the  Federal  Register  (62 
FR  24745-24753.  Docket  No.  96-016- 
17.  effective  April  30, 1997)  making 
final  an  interim  mle  that  amended  the 
regulations  to  provide  compensation  for 
certain  growers  and  handlers  of  wheat 
grain,  owners  of  grain  storage  facilities, 
and  flour  millers  in  order  to  mitigate 
losses  and  expenses  incurred  in  the 
1995-1996  crop  season  because  of 
actions  taken  by  the  Secretary  to  prevent 
the  spread  of  Kamal  bunt.  The  final  rule 
also  added  compensation  provisions  for 
handlers  of  wheat  grain  that  was  tested 
and  foimd  negative  for  Kamal  bunt  and 
participants  in  the  National  Kamal  Bunt 
Survey  whose  wheat  grain  tested 
positive  for  Kamal  bunt  in  the  1995- 
1996  crop  season.  These  compensation 
regulations  are  set  forth  at  7  CFR 
301.89-14. 

On  July  30, 1997,  we  published  in  the 
Federal  Register  (62  FR  40756-40763, 
Docket  No.  96-016-21)  a  proposal  to 
amend  the  regulations  by  adding 
compensation  provisions  for  wheat  seed 
growers  and  seed  companies  for  the  loss 
in  value  of  wheat  seed  in  the  1995-1996 
crop  season.  We  also  proposed  to  add 
compensation  provisions  for  the  loss  in 
value  of  wheat  straw  in  the  1995^-1996 
crop  season. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending  August 
29, 1997.  We  received  six  comments  by 
that  date.  They  were  from  wheat 
growers,  plant  breeders,  seed 
companies,  and  seed  industry 
associations.  All  the  comments 
recommended  additions  or  revisions  to 
the  compensation  provisions.  They  are 
discussed  below. 

Comments  Resulting  in  Changes  to  the 
Pn^osedRule 

Seed  That  Is  Not  Sold— Proposed 
§301. 89-1 4(e) 

Witii  one  exception,  our  proposed 
compensation  for  seed  companies 
addressed  loss  in  value  of  wheat  seed 


that  was  sold.  As  an  exception,  we  also 
proposed  that  a  seed  company  that  did 
not  sell  its  wheat  seed  could  receive 
compensation  at  $7.00  per  bushel  for 
private  variety  seed  and  $4.90  per 
bushel  for  public  variety  seed.  We 
explained  that  these  amounts  represent 
the  seed  margins  of  $4.50  for  private 
variety  seed  and  $2.40  for  public  variety 
seed  plus  the  maximum  $2.50  per 
bushel  compensation  for  wheat  grain 
provided  in  the  regulations  (see 
§  301.89-14(b)  of  the  regulations).  We 
stipulated  that  compensation  would 
only  be  paid  if  the  seed  company  has 
destroyed  the  wheat  by  burying  it  in  a 
sanitary  landfill  or  other  site  that  has 
been  approved  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 

We  explained  in  the  preamble  to  the 
proposal  that  this  compensation  would 
be  necessary  in  a  small  number  of  cases 
where  seed  companies  had  their  seed 
treated  with  a  fungicide  and  bagged. 
Most  seed  companies  did  not  treat  their 
1995-1996  crop  season  seed.  Some  seed 
companies,  however,  had  seed  from  past 
crop  seasons  on  hand  that  had  already 
been  treated  in  this  manner.  Treated 
seed  cannot  be  used  as  grain,  so  if  a  seed 
company  was  unable  or  chose  not  to 
maricet  treated  seed  for  planting  within 
the  regulated  areas,  the  only  option  for 
disposal  of  the  treated  seed  was  burial. 

Two  commenters  said  that  the 
compensation  offered  in  this 
circimistance  should  also  include  the 
cost  of  treating  and  bagging  the  seed,  as 
well  as  the  cost  of  cleaning  it  to  separate 
out  broken  kemels  and  foreign  matter 
prior  to  treating.  These  costs  were 
incurred  with  die  expectation  of  being 
able  to  sell  the  seed  at  a  price  that 
would  allow  the  seed  company  to 
recover  the  costs.  These  costs  are  not 
accounted  for  in  the  seed  margin  that 
we  factored  into  the  proposed 
compensation  amount. 

In  response  to  these  comments,  we  are 
amending  the  compensation  amounts 
for  seed  companies  that  buried  their 
seed  instead  of  selling  it.  We  have 
determined  that  the  average  cost  of 
cleaning,  treating,  and  bagging  seed  is 
$2.40  per  bushel  (based  on  $1.20  per 
bushel  for  cleaning,  $.60  per  bushel  for 
treating,  and  $.60  per  bushel  for 
bagging).  We  are  adding  this  amount  to 
the  proposed  compensation  amounts,  so 
that  the  compensation  rates  for  seed 
companies  that  do  not  sell  their  seed 
will  equal  $9.40  per  bushel  for  private 
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variety  seed  and  $7.30  per  bushel  for 
public  variety  seed. 

The  preamole  to  the  proposed  rule 
explained  that  this  compensation  would 
apply  to  a  small  number  of  cases  where 
seed  companies  had  already  cleaned, 
treated  with  a  fungicide,  and  bagjged 
their  seed.  However,  the  proposed  rule 
did  not  limit  the  compensation  to  only 
those  cases.  Section  30l.89-14(e)  of  the 
proposed  rule  stated  that  "Seed 
companies  are  also  eligible  to  receive 
compensation  under  the  following 
circumstance:  If  a  seed  company  is  not 
able  to  or  elects  not  to  sell  1995-1996 
crop  season  wheat  grown  for 
propagative  purposes  or  propagative 
wheat  inventories  in  their  possession 
that  were  imsold  as  of  March  1, 1996, 
the  compensation  rate  will  equal 
•  *  *."  Because  the  compensation  in 
this  final  rule  has  been  increased  to 
provide  for  the  cleaning,  treating,  and 
bagging  of  seed,  the  final  rule  limits 
compensation  to  buried  seed  that  has 
been  cleaned,  treated,  and  bagged. 

We  are  not  aware  of  any  reason  that 
a  seed  company  would  have  been 
compelled  or  would  have  considered  it 
more  profitable  to  biuy  its  seed  rather 
than  sell  it  in  the  1995-1996  crop 
season,  other  than  if  the  seed  was 
previously  cleaned,  treated,  and  bagged. 
In  fact,  one  of  the  comments  on  the 
proposed  rule  pointed  out  that  a  seed 
company  trying  to  mitigate  its  losses 
would  not  dispose  of  untreated  seed  by 
burying  it  because  the  seed  company 
would  lose  the  salvage  value.  Therefore, 
§  301.89-14(e)  of  this  final  rule  states 
that  a  seed  company  is  eligible  for 
compensation  if  the  seed  company  has 
wheat  that  cannot  be  sold  for  use  as 
grain  or  animal  feed  because  it  was 
previously  cleaned,  treated,  and  bagged. 

The  same  two  comments  also 
requested  that  compensation  for 
cleaned,  treated,  and  bagged  seed  that 
was  not  sold  include  the  cost  of 
disposing  of  the  wheat.  We  are  not 
making  any  changes  to  the  proposal  in 
response  to  this  request.  Section 
301.89-14(c)  of  the  regulations  provides  • 
compensation  for  1995-1996  crop 
season  wheat  grain  that  was  buried 
because  it  could  not  be  sold,  at  the  rate 
of  $2.50  per  bushel.  This  rate  does  not 
include  the  cost  of  disposal.  It  would  be 
inconsistent  to  compensate  seed 
companies  for  disposal  costs  for  the 
burial  of  wheat  seed  when  we  did  not 
compensate  owners  of  grain  that  was 
buried  for  disposal. 

Certified  Seed 

Several  commenters  said  that  we 
should  specify  that  compensation  will 
be  paid  only  on  "certified"  seed. 
Certified  seed  is  wheat  that  has  been 


classified  as  "certified"  by  a  State  seed 
certification  agency.  The  seed 
production  and  certification  process  can 
vary.  We  have  attempted  to  provide  a 
general  description  of  the  process 
below. 

Certified  seed  is  the  final 
classification  stage  in  the  seed 
production  process.  The  other 
classification  stages  are  breeder, 
foimdation,  and  registered  seed. 
Breeder,  foundation,  and  registered  seed 
inventories  are  often  produced  by  the 
seed  company  and  are  typically  kept  in 
relatively  small  quantities  as  stock  for 
producing  more  seed.  Certified  seed  is 
the  progeny  of  breeder,  foundation,  or 
registered  seed,  and  is  the  class  of  seed 
sold  to  fanners  for  growing  wheat  grain. 
Tjrpically,  seed  companies  contract  with 
growers  to  produce  certified  seed. 
Before  classifying  seed  as  certified,  the 
seed  certification  agency  considers 
several  factors,  including  the  class  of 
seed  from  which  the  seed  to  be  certified 
will  be  grown  and  the  condition  of  the 
field  in  which  the  seed  to  be  certified  is 
planted.  The  seed  certification  agency 
also  analyzes  the  harvested  seed  for 
genetic  and  mechanical  factors  relating 
to  specific  seed  standards. 

Several  commenters  said  that 
compensating  growers  and  seed 
companies  only  for  certified  seed  would 
ensure  that  wheat  being  compensated 
was  actually  grown  for  use  as  seed,  and 
not  as  grain.  This  would  help  prevent 
false  claims  for  compensation.  The 
commenters  said  that  seed  certification 
is  the  only  clear  establishment  of  intent 
to  produce  wheat  as  a  seed  crop. 

m  the  proposed  rule,  we  specified 
that,  to  claim  compensation  for  wheat 
seed,  a  copy  of  the  contract  imder  which 
the  wheat  was  grown  must  be  provided 
with  each  compensation  claim.  We 
believed  that  a  contract  would  show 
that  the  wheat  for  which  compensation 
is  being  claimed  was  intended  to  be  sold 
as  seed.  Some  commenters  said, 
however,  that  seed  production  contracts 
could  be  easily  forged,  resulting  in 
illegitimate  claims. 

We  agree  with  commenters  that 
requiring  that  seed  be  certified  in  order 
to  be  eligible  for  compensation  is  the 
most  reliable  establishment  of  intent  to 
produce  wheat  as  a  seed  crop.  However, 
some  seed  companies  did  not  complete 
the  seed  certification  process  because  of 
the  Kamal  bunt  quarantine.  As 
explained  above,  the  seed  certification 
process  consists  of  several  steps.  The 
final  step  is  usually  laboratory  analysis 
of  the  harvested  wheat  for  genetic  and 
mechanical  factors  relating  to  specific 
seed  standards.  Prior  to  completion  of 
this  final  step,  the  wheat  is  considered 
"certifiable."  However,  seed  that  is 


grown  with  the  intention  of  producing 
breeder,  foundation,  or  registered  seed 
is  also  classified  as  "certifiable"  up  to 
the  point  that  it  has  completed  the 
laboratory  analysis  step  of  the  seed 
certification  process.  The  intent  of  the 
proposed  rule  was  to  offer 
compensation  only  for  seed  in  the  final 
stage  of  seed  production  (that  is, 
commercially  available  seed).  We  did 
not  intend  to  offer  compensation  for 
seed  still  in  non-final  stages  (that  is, 
breeder,  foundation,  or  registered  seed). 
With  all  this  in  mind,  and  in  response 
to  commenters  concerns,  we  are 
amending  the  proposed  rule  to  require 
that  seed  be  either  certified  or  grown 
with  the  intention  of  producing  certified 
seed  in  order  to  be  eligible  for 
compensation.  We  will  require  this  for 
both  grower  and  seed  company 
compensation.  Throughout  the  rule,  we 
will  insert  language  indicating  that 
compensation  is  for  certified  seed  or 
seed  grown  with  the  intention  of 

f>roducing  certified  seed  only.  This 
anguage  will  replace  proposed  language 
referring  to  "wheat  grown  for 
propagative  purposes."  In  addition,  in 
order  to  claim  compensation,  we  will 
require  that  growers  and  seed 
companies  submit  documentation  that 
provides  evidence  that  the  wheat  being 
considered  for  compensation  is. 
classified  as  certified  seed  or  is 
considered  certifiable  as  certified  seed 
by  a  State  seed  certification  agency. 
Seed  certification  agencies  usually 
require  that  applicants  for  seed 
certification  keep  records  of  the  amount 
of  certifiable  seed  harvested.  This 
documentation  may  include  one  or 
more  of  the  following  types  of 
doctunents:  An  application  to  the  State 
seed  certification  agency  for  field 
inspection  (to  show  that  seed  is  eligible 
for  certification);  a  bulk  sale  certificate; 
certification  tags  or  labels  issued  by  the 
State  seed  certification  agency;  or  a 
dociunent  issued  by  the  State  seed 
certification  agency  verifying  that  the 
wheat  is  certified  seed.  Growers  who  do 
not  have  copies  of  such  docimientation 
can  obtain  it  irom  the  seed  company  or 
from  their  State's  seed  certification 
agency. 

Private  Variety  Seed 

The  proposed  rule  provided  different 
compensation  rates  to  seed  companies 
depending  on  whether  their  seed  was 
private  variety  seed  or  public  variety 
seed.  Specifically,  the  seed  margin  used 
in  the  compensation  calculations  was 
set  by  the  proposal  at  $4.50  for  private 
variety  seed  and  $2.40  for  public  variety 
seed.  We  explained  in  the  preamble  to 
the  proposal  that  private  variety  seed  is 
seed  that  has  a  plant  variety  protection 
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)ns  was 


patent.  T^e  se<<  1  margin  for  private 
variety  seed  w^^  set  higher  than  the 
seed  margin  for  public  variety  seed  to    ' 
reflect  premiums  paid  by  the  seed 
company  to  the  private  firm  that  owns 
the  plant  variety  protection  patent. 

Several  of  the!  commenters  pointed 
out  to  us  that  riot  all  private  variety  seed 
is  patented.  Usually,  private  varieties 
are  protected  by  a  patent.  However, 
there  are  some  private  varieties  that  do 
not  have  patenf^rotection.  For  example, 
some  varieties  aire  developed  to  be  so 
specific  to  the  needs  of  a  particular 
customer  that  a  batent  is  not  deemed 
necessary.  Another  example  is  that  a 
private  individjial  (such  as  someone 
doing  research  at  a  university)  may 
develop  a  variety  that  they  do  not  wish 
to  patent.  The  iHdividual  may  sell  the 
rights  to  this  vatriety  to  a  seed  company. 
Such  varieties  may  be  recognized  within 
the  industry  as  being  "owned"  by  a  seed 
company,  even;though  they  are  not 
protected  by  a  l^^tent.  Commenters  said 
that,  among  seed  industry  groups, 
private  variety  $^d  is  defined  simply  as 
a  variety  owned  by  a  private  individual 
or  company.      \ 

We  agree  with  commenters  that  our 
description  of  private  variety  seed  was 
incomplete.  Pub  ic  varieties  of  seed  are 
usually  developed  by  State  or  Federal 
government  researchers,  or  by  a 
university.  Fubjijc  variety  seed  is 
considered  to  be  owned  by  the  public 
and  is  available  to  anyone  for  planting 
and  production;  Because  it  is  owned  by 
the  public,  no  private  individual  must 
be  reimbursed  f^-  the  development 
costs.  In  contrast,  private  varieties  of 
seed  are  usually  developed  by  a  private 
individual  or  coppipany.  Seed  margins 
for  private  variety  seed  are  intended  to 
reimbiuse  the  iiiaividual  or  company 
for  the  costs  of  developing  the  seed 
variety.  In  the  case  of  patented  varieties, 
the  higher  seed  margin  reflects 
premiums  paid  \)ly  the  seed  company  to 
the  developer  who  owns  the  patent.  In 
other  cases  (as  dtecribed  above),  the 
seed  company  mky  have  purchased  the 
rights  to  the  varnty  from  a  developer.  In 
such  cases,  the  Hjgher  seed  margin 
reflects  the  up  fiiqnt  costs  of  the  seed 
company  for  purchasing  the  seed 
variety. 

*  Our  explanation  of  private  variety 
seed  was  in  the  preamble  to  the 
proposed  rule.  Because  the  actual  rule 
did  not  define  private  variety  seed,  it  is 
not  necessary  for  |us  to  make  any 
changes  to  the  n||e  in  response  to  this 
comment.  Howeviar,  in  implementing 
this  final  rule,  wb  will  consider  any 
variety  that  is  owned  by  a  private 
individual  or  company  to  be  a  private 
variety.  USDA's  Pann  Service  Agency 
(PSA)  will  be  processing  compensation 


claims  under  this  rule.  The  State  FSA 
offices  will  make  the  determination  as 
to  what  varieties  are  private  and  what 
varieties  are  public. 

Seed  Premium  Not  Specified  in  Contract 

For  compensation  for  growers,  we 
proposed  that  "the  seed  premium 
specified  in  the  contract"  is  to  be  used 
for  certain  compensation  calculations. 
For  example,  compensation  for  growers 
under  proposed  §  301.89-14(d)(l)(i) 
would  equal  the  contract  price  (CF) 
including  the  Seed  premium  specified  in 
the  contract  (SP)(contract)  minus  the 
higher  of  either  the  salvage  value  (SV) 
plus  the  actual  seed  premium  received 
by  the  grower  (SP)(actual),  or  the  actual 
price  received  by  the  grower  (AP)  plus 
the  actual  seed  premium  received  by  the 
grower  (SP)(actual).  The  equation  for 
this  compensation  would  be: 
Compensation  rate  =  [CP  + 
SP(contract)l— higher  of  [SV  + 
SP(actual)]  or  (AP  +  SP(actual)l. 

One  commenter  said  that  this  would 
be  a  problem  because  not  all  seed 
production  contracts  specify  a  seed 
premium  separately.  In  these  cases,  the 
seed  premium  is  included  in  the 
contract  price.  In  response  to  the 
comment,  we  are  malcing  several 
changes  to  the  proposed  rule  to 
accommodate  these  cases.  Section 
301.89-1  of  the  Kamal  bunt  regulations 
already  defines  "contract  price"  to  mean 
the  net  price  after  adjustment  for  any 
premiums  or  discounts  stated  in  the 
contract.  Under  this  definition,  seed 
premiums  are  considered  part  of  the 
contract  price.  In  the  calculations,  we 
will  continue  to  mention  the  seed 
premium  to  make  it  clear  that  the  seed 
premium  must  always  be  included  in 
the  contract  price,  even  if  it  is  specified 
in  the  contract  separately.  However,  we 
are  amending  the  proposed  rule  so  that 
calculations  will  use  only  the  contract 
price,  with  a  phrase  explaining  that  the 
contract  price  must  include  the  seed 
premium  if  one  is  specified  in  the 
contract.  Similarly,  because  the  actual 
seed  premium  received  by  the  grower 
may  not  always  be  specified  on  the 
receipt  for  the  final  sale  of  the  wheat, 
vre  would  make  similar  changes  to  the 
calculations  that  use  "actual  price 
received."  In  addition,  some 
calculations  require  use  of  either  the 
seed  premiimi  specified  in  the  contract 
or  the  actual  seed  premium  received  by 
the  grower,  separately  frxmi  the  contract 
price  or  the  actual  price  received.  In 
cases  where  there  is  no  seed  premium 
specified,  we  will  use  $.30  in  the 
calculation.  This  represents  the  average 
seed  premium  received  by  growers  in 
the  regulated  area.       ■', 


For  example,  proposed  §  301.89- 
14(d){l)(i),  cited  above,  will  read  as 
follows  in  this  final  rule:  The 
compensation  rate  will  equal  the 
contract  price  (CP),  including  the  seed 
premium  if  specified  in  the  contract, 
minus  the  higher  of  either  the  salvage 
value  (SV)  plus  the  actual  seed  premium 
received  by  the  grower  (SP)(actual),  or 
the  actual  price  received  by  the  grower 
(AP),  including  any  seed  premium 
specified  on  the  receipt  for  the  final  sale 
of  the  wheat.  If  the  actual  seed  premium 
received  by  the  grower  is  not  specified 
on  the  receipt  for  the  final  sale  of  the 
wheat,  the  seed  premium  will  be  set  at 
$.30  for  the  compensation  calculation. 
The  equation  for  this  compensation  will 
be:  Compensation  rate  =  CP  -  higher  of 
ISV  +  (SP(actual)  or  $.30)1  or  (AP). 

In  addition,  we  are  making  a  change 
to  the  compensation  provisions  for  seed 
companies.  Under  proposed  §  301.89- 
14(d)(3)(i),  a  seed  company  would  be 
eligible  for  compensation  if  the  seed 
company  honored  the  contract  with  tha 
grower  by  paying  the  grower  the  full 
contract  price,  including  the  seed 
premium.  For  the  same  reasons 
discussed  above,  this  final  rule  will 
state  that  a  seed  company  is  eligible  for 
compensation  if  the  seed  company  paid 
the  grower  the  full  contract  price, 
"including  the  seed  premium  if  a  seed 
premium  is  specified  in  the  contract." 

Binned  Seed  Inventories 

One  commenter  requested  that  we 
remove  the  requirement  in  proposed 
§  301.89-14(d)(7)  that,  to  claim 
compensation,  seed  companies  must 
provide  a  copy  of  the  contract  under 
which  the  wheat  was  grown.  The 
commenter  said  that  a  common  practice 
of  seed  companies  is  to  "bin"  bulk  seed 
inventories,  meaning  that  harvested 
seed  from  multiple  growers  (and 
contracts)  is  combined  together  in  the 
same  storage  bin.  This  would  make  it 
impossible  for  seed  companies  to 
specifically  associate  a  particular  grower 
contract  with  a  specific  volume  of  seed. 
The  commenter  said  that  the 
requirement  that  seed  companies  must 
"certify  to  FSA  that  the  propagative 
wheat  was  in  the  seed  company's 
possession  as  of  March  1, 1996"  should 
be  adequate. 

We  believe  that  the  commenter  is 
referring  to  seed  inventories  from  past 
crop  seasons  that  have  been  binned. 
Compensation  provisions  for  seed 
companies  for  seed  inventories  from 
past  crop  seasons  appear  in  proposed 
§301.89-14(d)(3)(ii),  (d)(4),  (d)(5).  and 
(e).  To  claim  compensation  for  seed 
inventories,  the  proposed  rule  stated 
that  seed  companies  must  certify  to  FSA 
that  the  wheat  was  in  the  seed 
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company's  possession  as  of  March  1, 
1996.  The  proposed  rule  also  requires 
that  the  seed  company  provide  a 
contract  under  which  the  wheat  was 
grown.  We  understand  that  this  may  be 
difficult  if  seed  inventories  have  been 
binned,  because  seed  companies  may 
not  be  able  to  tell  which  grower's  seed 
was  sold  the  previous  year  and  which 
grower's  seed  was  kept  in  inventory. 

We  have  reviewed  the  proposed  rule, 
and  have  determined  that  a  copy  of  the 
contract  under  which  the  wheat  was 
grown  is  not  necessary  to  process 
compensation  claims  for  seed 
inventories  from  past  crop  seasons. 
However,  oiu'  review  of  the  proposed 
rule  also  revealed  an  oversight  in  regard 
to  compensation  for  seed  companies  for 
1995-1996  crop  season  seed.  Section 
301.89-14(d)(3)(i)  of  the  proposal  stated 
that  the  seed  company  must  have  paid 
the  grower  the  full  contract  price  for  the 
wheat.  In  this  case,  a  copy  of  the 
contract  is  necessary  to  verify  the  full 
contract  price.  Proposed  §  301.89- 
14(d)(4)  ("Seed  companies  that  sold 
prop»agative  wheat  for  nonpropagative 
purposes  and  that  have  claimed 
compensation")  and  (d)(5]  ("Seed 
companies  that  sold  propagative  wheat 
for  propagativo  purposes")  should  have 
also  contained  the  requirement  that  the 
seed  company  must  have  paid  the 
grower  the  full  contract  price  on  the 
wheat  seed  in  order  to  claim 
compensation.  This  requirement  is 
necessary  because  if  a  seed  company 
did  not  pay  the  grower  the  full  contract 
prifce,  the  seed  company  would  in  effect 
have  already  been  compensated  for  the 
loss  in  value  of  the  wheat  seed. 

The  failure  to  include  this 
requirement  in  proposed  §  301.89- 
14(d)(4)  and  (d)(5)  was  an  oversight. 
This  final  rule,  therefore,  requires  that, 
to  claim  compensation  for  1995-1996 
crop  season  wheat  seed  under  §  301.89- 
14(d)(4)  and  (d)(5),  the  seed  company 
must  have  paid  the  grower  the  full 
contract  price,  and  must  provide  a  copy 
of  the  contract  under  which  the  wheat 
was  grown.  For  seed  inventories  from 
past  crop  seasons,  seed  companies 
would  have  already  paid  growers  of  the 
seed  in  the  year  it  was  harvested  (prior 
to  the  discovery  of  Kamal  bunt).  Any 
variation  in  payment  from  the  contract 
price  on  the  inventories  would  not. 
therefore,  have  been  related  to  Kamal 
bimt,  making  it  unnecessary  for  FSA  to 
verify  the  contract  price.  For  this  reason, 
we  are  removing  the  requirement  that 
seed  companies  claiming  compensation 
for  seed  inventories  from  past  crop 
seasons  provide  a  copy  of  the  contract 
under  which  the  wheat  was  grown. 


Kamal  Bunt  Certificate 

The  proposed  rule  also  required  that* 
claimants  provide  a  copy  of  the  Kamal 
bunt  certificate  issued  by  APHIS 
showing  whether  the  wheat  tested 
positive  or  negative  for  Kamal  bunt.  The 
salvage  values  used  in  the  proposed 
compensation  calcidations  vary 
depending  on  whethefthe  wheat  tested 
positive  or  negative  for  Kamal  bunt.  A 
Kamal  bunt  certificate  is  the  most 
reliable  documentation  of  the  Kamal 
bunt  test  results. 

One  commenter  said  that  binning  (as 
described  previously  in  this  dociunent) 
will  make  it  difficult  to  associate  Kamal 
bunt  certificates  with  a  particular 
volume  of  seed  inventory.  Further,  the 
commenter  said  that  seed  inventories  on 
hand  as  of  March  1, 1996,  were 
selectively  sampled  by  APHIS  for 
Kamal  bimt  testing.  Therefore,  not  all 
inventories  have  a  corresponding  Kamal 
bunt  certificate.  The  commenter  also 
said  this  same  requirement  caused 
several  weeks  of  delays  in  processing 
claims  for  1995-1996  crop  season  wheat 
grain  and  that,  ultimately,  it  will  only 
prove  what  is  already  known,  that  only 
wheat  that  tested  negative  for  Kamal 
bimt  was  allowed  to  be  saved  as  seed. 

This  conunenter  addresses  several 
issues.  First,  the  commenter's  assertion 
that  only  wheat  that  tested  negative  for 
Kamal  bunt  was  allowed  to  be  saved  as 
seed  is  true.  However,  the  proposed  mle 
included  compensation  for  wheat  that 
was  grown  with  the  intention  of 
producing  certified  seed,  whether  it 
tested  positive  or  negative  for  Kamal 
bimt.  If  it  tested  positive  for  Kamal 
bunt,  it  was  likely  sold  for  use  as  animal 
feed,  and  would  be  compensated  under 
proposed  §  301.89-14(d)(2)  for  growers 
or  §  301.89-14(d)(3)  or  (d)(4)  for  seed 
companies.  Regardless,  to  determine  the 
correct  compensation  amount,  we 
would  need  to  know  whether  the  seed 
tested  positive  or  negative  for  Kamal 
bunt. 

Second,  selective  sampling  of  seed 
inventories  was  done  by  APHIS; 
however,  a  positive  or  negative  status 
for  Kamal  bimt  was  determined  for  all 
seed  inventories.  For  example,  a  lot  of 
seed  may  have  been  composed  of  2000 
bags  of  seed.  By  March  1996.  these  bags 
of  seed  from  a  single  lot  could  have 
potentially  been  held  in  inventory  in 
several  different  locations.  APHIS 
would  have  selectively  sampled  a 
number  of  bags  of  seed  fitsm  the  lot.  in 
the  same  or  in  different  locations.  Based 
on  the  results  of  those  samples,  the 
entire  lot  would  have  been  considered 
positive  or  negative  for  Kamal  bunt. 

Third,  the  commenter  is  correct  that 
some  delays  were  experienced  when 


processing  compensation  for  a  small 
amount  of  1995-1996  crop  season  wheat 
grain  because  a  Kamal  bunt  certificate 
was  never  issued  for  this  wheat.  In  the 
1995-1996  crop  season,  a  Kamal  bunt 
certificate  was  issued  only  on  wheat 
that  was  tested  for  movement  outside  of 
the  regulated  area.  In  a  few  cases  in  the 
1995t-1996  crop  season,  wheat  grain  that 
was  considered  negative  based  on  a 
field  test  was  sold  within  the  regulated 
area,  and  so  no  Kamal  bimt  certificate 
was  issued  for  it.  Those  cases  were  few. 
and  we  were  able  to  handle  them  on  a 
case-by-case  basis  to  determine  what 
other  documentation  was  available  to 
verify  the  Kamal  bunt  status  of  the 
wheat. 

We  agree  with  the  conunenter  that  a 
similar  situation  may  occur  when  we 
process  seed  compensation  claims.  As 
described  previously  in  regard  to  grain, 
any  wheat  that  was  intended  for 
movement  outside  of  the  regulated  area 
was  tested  for  Kamal  bunt  and  issued  a 
Kamal  bunt  certificate  at  the  time  of 
movement.  However,  there  are  several 
circumstances  under  which  wheat 
grown  with  the  intention  of  producing 
certified  seed  would  not  have  been 
issued  a  Kamal  bunt  certificate.  First, 
because  the  Kamal  bunt  regulations 
prohibited  the  movement  of  wheat 
outside  the  regulated  area  if  it  was  to  be 
used  as  seed  for  planting,  no  Kamal 
bunt  certificates  were  issued  on  wheat 
that  was  tested  as  seed.  Most  such  seed 
that  tested  positive  was  sold  within  the 
regulated  area  for  use  as  animal  feed; 
the  balance  of  positive  testing  seed  was 
buried  or  kept  in  inventory.  Some  seed 
that  tested  negative  for  Kamal  bunt  was 
sold  for  planting  within  the  regulated 
area;  some  was  sold  as  grain  for  milling 
within  the  regulated  area  (if  it  could  not 
be  marketed  as  seed);  some  was  kept  in 
inventory.  A  Kamal  bunt  certificate 
would  not  have  been  issued  on  such 
seed. 

We  are  adding  several  sentences  to 
the  regulations  to  accommodate 
claimants  who  do  not  have  Kamal  bunt 
certificates  for  their  wheat.  All  wheat 
that  tested  positive  for  Kamal  bunt  in 
the  1995-1996  crop  season  was  moved 
under  a  limited  permit,  even  within  the 
regulated  area.  The  limited  permits 
stated  whether  the  wheat  being  moved 
was  positive  for  Kamal  bunt.  We  are 
adding  a  sentence  to  §  301.89-1 4(d)(7) 
("To  claim  compensation")  to  state  that 
if  the  grower  or  seed  company  moved  its 
wheat  only  within  the  regulated  area, 
and  therefore,  does  not  have  a 
corresponding  Kamal  bunt  certificate 
for  the  wheat  for  which  compensation  is 
being  claimed,  a  limited  permit  stating 
that  the  wheat  was  positive  for  Kamal 
bunt  will  be  accepted  in  lieu  of  a  Kamal 
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bunt  certificate.!  Any  wheat  that  was 
moved  only  witmn  the  regulated  area 
and  that  was  not  moved  under  a  limited 
permit  will  be  considered  negative  for 
Kamal  bimt. 

Claims  Deadlim 

In  the  proposeti  rule,  we  set  the 
deadline  for  claiming  compensation  at 
on  or  before  60  days  after  the  effective 
date  of  the  final  rule.  We  also  said  that 
the  Administrator  could  extend  the 
deadline,  upon  truest  in  specific  cases, 
when  unusual  mj  unforeseen 
circumstances  o  qcur  which  prevent  or 
hinder  a  claimanit  fix>m  requesting 
compensation  prior  to  that  date. 

Several  comnienters  requested  that  we 
extend  the  deadline  in  the  final  rule  to 
on  or  before  120  days  after  the  effective 
date  of  the  final  rule.  This  would  give 
growers  and  seed  companies  more  time 
to  collect  the  redtired  paperwork  and 
submit  their  claims  to  FSA.  Based  on 
oiu-  past  experiebce  in  receiving 
compensation  claims,  we  believe  that 
extending  the  deadline  would  be 
helpful  to  afiiected  growers  and  seed 
companies.  It  would  also  give  the  FSA 
offices  more  time  to  familiarize 
themselves  with  the  compensation 
regulations  for  seed  and  straw  following 
the  effective  date  of  the  final  rule. 
Therefore,  we  ai^Bi  extending  the 
deadline  for  claitiung  compensation  to 
on  or  before  120|^lendar  days  after  the 
effective  date  of  the  final  rule.  We  will 
retain  the  option  for  the  Administrator 
to  extend  the  de^^line,  upon  request  in 
specific  cases,  when  unusual  or 
unforeseen  circiiihstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  com 
date. 


isation  prior  to  that 


Comments  Not  Resulting  in  Changes  to 
the  Proposed  Ru|« 

We  received  nii  merous  comments 
requesting  compensation  for  losses  not 
addressed  in  the  I]  iroposed  rule,  as  well 
as  requests  for  dtinges  in  the 
compensation  amounts  offered  in  the 
proposal.  We  realize  that  the 
compensation  weihave  offered  for  wheat 
seed  and  straw  does  not  fully  account 
for  every  loss  or  expense  due  to  Kamal 
bimt  in  the  1995+1996  crop  season.  We 
regret  that  we  caihot  offer 
compensation  for  every  loss 
experienced  by  growers  and  seed 
companies  result^pg  from  Kamal  bimt. 
However,  we  believe  the  compensation 
provisions  in  this  Ifinal  mle  do 
significantly  mitigate  losses  due  to  the 
actions  taken  by  USDA  to  control  Kamal 
bunt.  Before  addressing  each  of  the 
remaining  comments  s{>ecifically,  we 
offer  a  general  description  of  the 


rationale  behind  the  Kamal  bunt 
compensation  program  to  date. 

In  the  absence  of  measures  taken  by 
USDA  to  prevent  the  spread  of  Kamal 
bimt,  the  establishment  of  Kamal  bunt 
in  the  United  States  would  have 
significant  consequences  with  regard  to 
marketing  wheat  in  the  United  States 
and  v«th  regard  to  the  export  of  U.S. 
wheat  to  international  markets. 
Approximately  50  percent  of  U.S.  wheat 
exports  are  to  countries  that  maintain 
restrictions  against  wheat  imports  from 
coimtries  where  Kamal  bvmt  is  known 
to  occur.  Upon  discovering  Kamal  bunt 
in  Arizona  in  March  1996,  quarantine  of 
affected  areas  and  emergency  actions 
were  necessary  to  maintain  the  integrity 
of  the  wheat  industry  in  the  United 
States  in  order  to  preserve  international 
markets,  both  for  wheat  writhin  the 
regulated  areas  and  for  wheat  produced 
in  other  parts  of  the  country.  The  Kamal 
bunt  regulations  that  were  initially 
established  were  necessarily  broad  due 
to  die  lack  of  data  available  at  the  time 
as  to  the  extent  of  the  infestation.  The 
discovery  of  Kamal  bunt  and 
subsequent  quarantine  and  emergency 
actions  occurred  after  production  and 
marketing  decisions  had  been  made. 
Producers  and  other  affected 
individuals  had  little  time  or  ability  to 
avoid  the  unexpected  costs  or  pass  those 
costs  on  to  others  in  the  marketing 
chain. 

In  previous  Kamal  bunt  compensation 
mles,  we  have  explained  that 
compensation  to  mitigate  certain  losses 
has  been  offered  to  affected  parties  in 
the  regulated  areas  in  order  to  alleviate 
some  of  these  hardships  and  to  ensure 
full  and  effective  compliance  with  the 
Kamal  bunt  regulatory  program.  The 
payment  of  compensation  is  in 
recognition  of  the  fact  that  while 
benefits  fitim  regulation  accrue  to  a 
large  portion  of  the  wheat  industry 
outside  the  regulated  areas,  the 
regulatory  burden  falls  predominantly 
on  a  small  segment  of  the  affected  wheat 
indus&y  within  the  regulated  area. 

APHIS  identified  three  principles  for 
deciding  whether  to  provide 
compensation.  First,  compensation  may 
be  appropriate  where  quarantine  and 
emergency  actions  cause  losses  over  and 
above  those  that  would  result  fitim  the 
normal  operation  of  market  forces. 
Payment  of  compensation  would  reflect 
the  incremental  burdens  of  complying 
with  regulatory  requirements  insofar  as 
market  forces  would  not  otherwise 
impose  similar  or  analogous  costs. 
Second,  compensation  may  be 
appropriate  where  parties  undertake 
actions  that  confer  significant  benefits 
on  others.  Under  this  principle, 
.payment  of  compensation  would  be 


intended  to  overcome  the  usual 
disincentives  to  produce  such  benefits. 
Third,  compensation  may  be 
appropriate  where  a  small  number  of 
parties  necessarily  bear  a 
disproportionate  share  of  the  burden  of 
providing  such  benefits.  This  principle 
rests  on  the  widely  shared  belief  that 
burden-sharing  is  a  fundamental 
principle  of  eouity. 

Individual  decisions  regarding  what 
specific  losses  to  compensate  and  how 
much  compensation  to  offer  in  each 
case  were  made  in  line  with  the  above 
basic  principles,  which  describe  the 
goals  of  compensation.  A  top  equity 
priority  was  compensation  for  wheat 
and  other  articles  the  Agency  ordered 
destroyed  or  prohibited  movement. 
Compensation  amounts  took  into 
account  the  need  to  mitigate  real  losses 
caused  by  the  regulations,  so  that 
regulated  parties  would  not  have  a 
strong  economic  incentive  to  avoid 
compliance.  At  the  same  time,  amounts 
were  not  set  at  a  high  enough  rate  to 
establish  a  "bounty"  that  would 
encourage  fraudulent  claims  or  behavior 
that  would  result  in  increases  in 
contaminated  wheat  or  other  articles 
eligible  for  compensation. 

Several  comments  on  the  proposed 
rule  requested  compensation  for  losses 
not  addressed  in  the  proposed  mle, 
including  demurrage  charges  on 
railcars,  the  cost  of  cleaning  and 
sanitizing  railcars  prior  to  loading, 
declines  in  transporter  operations  due  to 
delays  caused  by  the  Kamal  bunt 
regulations,  and  extra  storage  costs  due 
to  the  shipping  delays.  Commenters  also 
requested  compensation  for  losses 
incurred  at  various  stages  of  seed 
production,  including  Tosses  caused  by 
interruption  of  seed  increase  programs, 
destnu^on  and/or  fumigation  of 
research  nurseries  and  resulting  loss  of 
germplasm,  and  loss  of  fixture  royalties 
from  destroyed  seed  varieties  still  in  the 
development  stages.  Commenters 
further  requested  compensation  for  loss 
of  the  ability  to  "conduct  business  as 
usual"  outside  the  regulated  area.  One 
commenter  requested  compensation  for 
loss  of  export  seed  markets. 

We  have  considered  all  of  these 
comments  very  carefully,  but  we  are  not 
making  any  changes  to  the 
compensation  regulations  in  response  to 
these  conunents.  Again,  we  recognize 
that  the  compensation  we  have  offered 
does  not  fully  account  for  every  loss  or 
expense  due  to  Kamal  bunt.  However, 
we  believe  the  compensation  provisions 
in  this  final  mle  do  significantiy 
mitigate  losses  due  to  the  actions  taken 
by  USDA  to  control  Kamal  bunt. 

In  regard  to  the  request  for 
compensation  for  demurrage  charges  on 
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railcars,  cleaning  of  railcars,  declines  in 
transporter  operations,  and  extra 
storage,  we  did  not  offer  compensation 
for  similar  costs  and  losses  related  to 
wheat  grain.  In  regard  to  requests  for 
compensation  for  losses  incurred  at 
various  stages  of  seed  production,  the 
loss  in  value  of  certified,  market  ready 
seed  is  the  most  quantifiable  and  direct 
loss  associated  with  the  actions  taken  by 
the  Department  to  prevent  <he  spread  of 
Kamal  bunt.  For  this  reason,  this  rule 
provides  compensation  for  loss  in  value 
of  wheat  seed  that  was  intended  to  be 
sold  in  the  1995-1996  crop  season. 
Many  losses  connected  with  seed  in 
other  stages  of  production  are  less 
quantifiable  and  may  have  been 
otherwise  imposed  by  market  forces, 
such  as  market  demand  and  prices  over 
the  long  term.  Further,  the  eventual 
impact  of  these  types  of  losses  will 
likely  be  alleviated  by  reductions  in  the 
restrictions  on  the  movement  of  seed 
from  areas  regulated  for  Kamal  bunt. 

One  commenter  said  that  the 
Regulatory  Flexibility  Analysis  in  the 
proposed  rule  did  not  include  a 
discussion  of  numerous  impacts  on  the 
wheat  seed  industry  that  resulted  from 
Kamal  bunt.  Losses  specifically  referred 
to  by  the  commenter  are  destruction  of 
research  nurseries,  costs  of  additional 
required  treatments,  nursery  seed  losses 
of  research  and  development 
companies,  lost  cleaning  revenues  of 
seed  companies  due  to  reduced  seed 
sales,  and  carry  costs  paid  to  maintain 
seed  inventories. 

The  Regulatory  Flexibility  Analysis 
that  appeared  in  the  proposed  rule 
referenced  a  more  detailed  analysis  that 
was  published  in  the  Federal  Register 
on  May  6, 1997  (62  FR  24753-24765, 
Docket  No.  96-016-20).  However,  as  the 
commenter  says,  neither  of  these 
analyses  provides  a  detailed  discussion 
of  losses  for  which  we  did  not  intend  to 
provide  compensation.  The  intent  of 
this  rule  is  to  compensate  for  the  loss  in 
market  value  of  wheat  seed  and  straw  in 
the  1995-1996  crop  season.  The 
decision  of  intent  was  made  in  line  with 
several  criteria  for  compensation,  which 
have  been  discussed  earlier  in  this 
docimient.  For  this  reason,  the 
discussion  of  losses  to  the  seed  industry 
as  a  result  of  Kamal  bunt  were  limited, 
both  in  the  proposed  mle  and  in  the 
Regulatory  Flexibility  Analysis 
published  on  May  6,  to  losses  in  market 
value  of  1995-1996  crop  season  wheat 
seed.  We  stated  in  the  analysis 
published  on  May  6  that  other  economic 
losses  were  suHered  by  the  seed 
industry  due  to  Kamal  bunt.  These  are 
mainly  long-term  losses,  including  costs 
to  relocate  wheat  breeding  operations 
outside  the  regulated  areas  and  loss  of 


breeding  stock  under  development.  The 
costs  mentioned  by  the  commenter 
would  also  be  long  term  losses 
potentially  suffered  by  the  seed  industry 
in  the  regulated  area.  As  discussed 
previously  in  this  docimient,  the  Kamal 
Dunt  compensation  program  for  seed  is 
intended  to  cover  only  for  the  loss  in 
value  of  market-ready  seed. 

One  commenter  requested 
compensation  for  barley  seed.  The 
commenter  said  that  types  of  planting 
seed  other  than  wheat,  most  notably 
barley,  were  affected  by  the  regulations 
for  Kamal  bunt;  the  commenter  further 
stated  that  he  has  not  been  able  to  sell 
barley  seed  outside  the  regulated  area 
since  the  original  Kamal  bunt 
quarantine  was  issued,  and  that  his 
barley  seed  inventories  had  to  be  sold  as 
grain. 

Barley  is  not  a  regulated  article  under 
the  Karnal  bunt  regulations.  Therefore, 
the  Kamal  bunt  regulations  place  no 
restrictions  on  the  movement  of  barley 
from  the  regulated  area.  We  are  aware 
that,  primarily  early  in  the  1996  harvest, 
some  countries  (for  example,  Canada) 
prohibited  the  importation  of  anything 
from  the  regulated  area  that  would  fall 
under  the  category  of  small  grains. 
Wheat,  barley,  and  oats  are  small  grains. 
These  importing  countries  were  fearful 
that  Kamal  bunt  could  infect  or  be 
spread  by  means  of  any  small  grain. 
However,  the  Kamal  bunt  fungus  only 
affects  wheat  and  wheat  hybrids.  Barley, 
oats,  and  other  small  grains  are  not 
affected  by  Kamal  bunt,  hi  general, 
importers  from  other  countries 
recognized  this,  and  growers  and  seed 
companies  in  the  regulated  area 
experienced  little  difficulty  in  exporting 
their  barley  and  oat  seed.  Because  the 
Kamal  bunt  regulations  placed  no 
restrictions  on  the  movement  of  barley 
from  the  regulated  area,  we  will  not 
offer  compensation  for  this  loss. 

Another  commenter  requested 
compensation  for  winter  seed  increases 
of  wheat,  barley,  oats,  and  triticale  that 
could  not  be  shipped  outside  the 
regulated  area.  Winter  seed  increases  are 
often  grown  in  Arizona  and  other  parts 
of  the  regulated  area  for  seed  companies 
in  northern  climates  (such  as  Minnesota 
or  Canada).  These  companies  contract 
with  growers  in  southem  climates  to 
grow  seed  during  the  winter  months  in 
order  to  increase  their  seed  stock. 
Typically,  winter  seed  increases  are  not 
certified,  commercially  available  seed; 
winter  seed  increase  programs  are  more 
likely  used  to  increase  foimdation  or 
registered  seed  stock. 

After  the  1996  harvest,  some  crops  of 
winter  seed  increases  could  not  be 
moved  out  of  the  regulated  area. 
Because  winter  seed  increases  were  not 


intended  for  sale  as  certified  seed 
during  the  1995-1996  crop  season,  we 
are  not  compensating  for  most  of  these 
situations.  However,  if  the  vtdnter  seed 
increase  was  for  certified  seed,  the 
grower  who  was  unable  to  move  the 
seed  out  of  the  regulated  area  would  be 
eligible  for  compensation.  In  regard  to 
barley  and  oat  seed  increases,  the  Kamal 
bunt  regulations  did  not  place 
restrictions  on  the  movement  of  such 
seed.  For  this  reason,  we  are  not  offering 
compensation.  In  regard  to  triticale 
(which  is  a  regulated  article),  we  are  not 
aware  of  any  attempts  to  move  triticale 
from  the  regulated  area  in  the  1995- 
1996  crop  season.  Even  so,  winter  seed 
increases  of  triticale  were  most  likely 
not  intended  for  sale  as  certified  seed 
during  the  1995-1996  crop  season,  and 
would  therefore  not  be  eligible  for 
compensation. 

One  commenter  requested  that  we 
consider  compensation  for  losses  caused 
by  the  delay  in  paying  compensation 
until  almost  a  year  and  a  half  after  the 
losses  were  incurred. 

Kamal  bunt  was  first  discovered  in 
the  United  States  in  Arizona  on  March 
8, 1996,  and  a  quarantine  and 
regulations  were  promulgated  soon 
after.  On  July  5, 1996,  we  published  an 
interim  rule  in  the  Federal  Register  (61 
FR  35102-35107,  Docket  No.  96-016-7) 
that  provided  compensation  to  certain 
wheat  grain  growers  and  handlers, 
owners  of  grain  storage  facilities,  and 
flour  millers.  Because  the  seed  industry 
is  complex,  we  needed  more  time  to 
develop  a  compensation  plan  for  seed 
growers  and  seed  companies.  Some 
growers  and  seed  companies  may  have 
experienced  certain  kinds  of  losses  due 
to  uncertainty  over  what  losses  they 
would  eventually  be  compensated  for. 
We  regret  that  such  losses  occurred  as 
a  result  of  the  delay  in  compensation  for 
1995-1996  crop  season  seed.  However, 
the  intent  of  the  Kamal  bunt 
compensation  program  for  seed  is  to 
compensate  for  the  loss  in  value  of  seed 
that  was  intended  for  sale  in  the  1995- 
1996  crop  season.  We  are  not  making 
any  changes  to  the  proposed  rule  based 
on  this  comment. 

One  commenter  noted  that  the 
proposed  mle  estimated  that  the  loss  in 
seed  value  in  the  1995-1996  crop 
season  was  between  $5  and  $6  million. 
The  commenter  said  they  have  also 
heard  USDA  estimates  of  $10.8  million. 
The  commenter  said  they  would  like  us 
to  clarify  whether  these  levels  are 
considered  caps  or  estimates. 

We  stated  in  the  preamble  to  the 
proposed  rule  that  an  estimated  1.5 
million  bushels  of  wheat  seed  grown  in 
the  regulated  areas  sustained  a  loss  in 
value  of  between  $5  and  $6  million  in 
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the  1995-1996  ^p  season.  In  the 
Regulatory  Flexibility  Act  portion  of  the 
proposed  rule,  we  said  that  $10.8 
million  has  beeiu  apportioned  for 
compensation  t^iseed  producers  and 
companies  for  this  loss  in  value  of  their 
seed.  The  $S  to  ^  million  figure  is. 
therefore,  an  estjiinate.  The  $10.8  million 
figure  is  the  majdmum  amount  currently 
available  to  USDA  for  payments  on  seed 
compensation  cliims.  Considering  that 
we  estimate  theiuss  in  value  to  be 
between  $5  and  I  $6  million,  we 
anticipate  that  the  $10.8  million 
apportionment  will  be  adequate  to 
fulfill  all  eligible  claims  for 
compensation.  I  j 

One  commentiar  said  that  growers  and 
seed  companies  shoiild  not  have  to 
provide  copies  of  Kamal  bunt 
certificates,  and  also  asked  that  we 
remove  the  requfi^ment  that  growers 
and  seed  compafiies  provide  copies  of 
Emergency  Action  Notifications  (EANs) 
for  wheat  grown  In  an  area  that  was  not 
regulated  for  Kamal  bimt  but  for  which 
an  BAN  had  beep  issued.  The 
commenter's  reaaon  was  that  Kamal 
bunt  certificates  ind  EANs  were  issued 
by  USDA,  and  s^jshould  not  have  to  be 
provided  back  to  lUSDA  to  claim 
compensation.   | 

We  are  makingjno  changes  to  the 
proposed  rule  \^ied  on  this  comment. 
Claims  for  19954-1996  crop  season 
wheat  seed  and  $traw  will  be  processed 
$A  and  APHIS  are  both 
ley  do  not  share 
lisysteins.  or  "v 

.    „    ritems.  We  understand 
that  filing  claim^  jfor  compensation  does 
require  claimants  to  provide  a  number 
of  dociunents.  and  collecting  these 
requirements  may  seem  cumbersome. 
However,  affectad  entities  were 
provided  with  copies  of  EANs  and 
Kamal  bunt  certifcates.  and  claimants 
should,  therefore,  not  have  difficulty  in 
collecting  these  dociunents.  At  this 
time,  the  most  efficient  way  for  FSA  to 
process  compensation  claims  is  for  the 
claimant  to  provide  the  documents  to 
FSA.  As  discuss^  previously  in  this 
document,  this  final  rule  will 
accommodate  sitMations  where  a  Kamal 
bimt  certificate  is  not  available. 
One  commenter  said  that  our 
proposed  seed  margins  and  maximum 
compensation  aqibunts  are  too  low,"  and. 
further,  that  the  proposed  rule  did  not 
give  enough  information  about  how 
APHIS  calculated  these  figures.  Another 
commenter  asked  us  to  add  a  $.90 
cleaning  margin  t^  the  proposed  seed 
marsin  amount.    I 

We  are  not  maUng  any  changes  to  the 
proposed  rule  in  [response  to  these 
comments.  Seed  margins  were  used  in 
the  proposed  mle  to  calculate 
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compensation  for  seed  companies.  We 
set  seed  margins  at  $4.50  for  private 
variety  seed  and  $2.40  for  puolic  variety 
seed  because,  according  to  our 
information,  these  were  the  average  seed 
margins  that  seed  companies  in  the 
regulated  areas  expected  to  receive  in 
the  1995-1996  crop  season.  We  set 
maximum  compensation  amounts  for 
seed  companies  at  $7.00  per  bushel  for 
private  variety  seed  and  $4.90  per 
bushel  for  public  variety  seed.  We  stated 
in  the  preamble  to  the  proposed  mle 
that  these  maximum  compensation 
amouints  represent  the  seed  margins 
(described  above)  plus  the  maximum 
$2.50  compensation  for  nonpropagative 
wheat  provided  in  the  regulations.  We 
believe  that  these  amoimts  will  provide 
reasonable  compensation  for  losses 
sustained  by  seed  companies. 

Another  commenter  also  said  that  the 
maximum  compensation  amount  is  too 
low.  Some  seed  companies  held  on  to 
their  1995-1996  crop  season  seed  while 
awaiting  publication  of  regulations  on 
seed  compensation.  The  commenter 
stated  that,  for  this  reason,  these  seed 
companies  have  been  unable  to  sell 
their  seed  in  1997  at  the  market  highs 
that  existed  during  the  summer  of  1996. 
As  a  result,  the  commenter  said  that 
losses  exceeded  $7.00  per  bushel  (the 
proposed  maximum  compensation 
amount  for  private  variety  seed).  The 
commenter  recommends  that  the 
maximiun  compensation  amounts 
should  be  revised  to  $14.00  per  bushel 
for  "bagged  treated  seed"  and  $8.00  per 
bushel  for  "bulk  non-treated  seed." 
We  are  making  no  changes  to  the 
proposed  mle  based  on  this  comment. 
,As  discussed  previously  in  response  to 
other  comments,  we  based  the  proposed 
maximum  compensation  rates  for  seed 
companies  on  the  s^kI  margins  plus  the 
maximum  $2.50  compensation  ror 
nonprqpagative  wheat  provided  in  the 
regulations.  The  seed  maigins  were 
determined  in  accordance  with 
information  we  received  from  a  variety 
of  individuals  operating  in  the  regulated 
area.  We  believe  the  proposed 
maximiun  compensation  amounts  of 
$7.00  per  bushel  for  private  variety  seed 
and  $4.90  per  bushel  for  public  variety 
seed  are  appropriate  for  the  losses  that 
occurred  in  the  1995-1996  crop  season, 
and  will  significantly  mitigate  the 
effects  of  those  losses  for  seed 
companies. 

One  commenter  cited  the  estimation 
in  the  proposal  that  1.5  million  bushels 
of  wheat  seed  grown  in  the  regulated 
areas  sustained  a  loss  in  value  of 
between  $5  and  6  million  dollars  in  the 
1995-1996  crop  season.  The  commenter 
stated  that,  calculated  on  a  per  bushel 
basis,  the  proposed  maximum 


compensation  of  $2.50  per  bushel  is 
inadequate  (i.e.,  1.5  milUon  multiplied 
by  $2.50  only  equals  $3.75  million).  The 
commenter  says  that  to  cover  estimated 
losses,  the  maximum  compensation 
amoimt  should  be  raised  to  at  least 
$3.00  per  bushel. 

This  comment  implies  a 
misimderstanding  of  the  proposed  rule, 
and  we  are  making  no  changes  to  the 
proposed  rule  based  on  this  comment. 
The  maximum  compensation  amount 
for  wheat  grain  is  $2.50  in  the  1995- 
1996  crop  season;  this  amount  appears 
in  the  ourent  regulations.  The 
maximum  compensation  amounts  we 
proposed  for  wheat  seed  in  the  1995- 
1996  crop  season  are  higher  than  for 
grain.  For  growers,  the  maximiun 
compensation  amoimt  is  $2.80  per 
bushel,  which  consists  of  $2.50  grain 
compensation  plus  an  additional  $.30 
seed  premium.  For  seed  companies,  the 
maximum  compensation  amounts  are 
$7.00  per  bushel  for  private  variety  seed 
and  $4.90  per  bushel  of  public  variety 
seed.  These  amounts  represent  the  $2.50 
grain  compensation  plus  seed  margins 
of  $4.50  per  bushel  for  private  variety 
seed  and  $2.40  per  bushel  for  public 
variety  seed. 

We  received  one  comment  conceming 
the  proposed  compensation  for  loss  in 
value  of  1995-1996  straw.  The 
commenter  said  that,  though  he 
normally  bales  and  sells  wheat  straw,  he 
did  not  bale  straw  after  the  1996  harvest 
because  of  the  Kamal  bunt  quarantine. 
The  commenter  requests  compensation 
for  this  loss,  even  though  in  this  case 
there  are  no  bales  of  straw  to  weigh  or 
count. 

The  proposed  rule  offered 
compensation  to  wheat  straw  producer^ 
at  the  rate  of  $1.00  per  80-pound  bale 
or  $1.25  oer  hundredweight.  We 
proposed  that  producers  would  be 
eli^ble  for  compensation  regardless  of 
whether  or  not  tne  straw  is  sold,  but  the 
straw  must  have  been  produced  under 
contract.  Thus,  the  criteria  for 
compensation  eUgibility  under  the 
proposed  rule  requires  that  the  straw 
must  have  been  baled  or  weighed,  and 
that  there  must  be  a  contract  for 
production.  It  would  be  impossible  for 
us  verify  a  grower's  intent  to  produce 
straw  if  no  straw  was  actually  harvested 
and  baled  or  weighed.  Further,  a 
significant  portion  of  the  proposed 
compensation  amount  for  straw  was 
intended  to  reimburse  straw  producers 
for  the  costs  of  harvesting  and  baling  the 
straw,  and  moving  the  straw  to  the 
intended  destination.  If  the  straw  was 
not  actually  harvested  and  baled  or 
weighed,  the  grower  incurred  no 
production  costs.  For  these  reasons,  we 
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are  not  making  any  changes  to  the 
proposed  rule  based  on  this  conunent. 

Miscellaneous 

Throughout  the  proposed  rule,  we 
specified  maximum  compensation 
amounts.  For  growers  who  sold  wheat 
seed  under  contract,  the  maximum 
compensation  amoimt  that  appears  in 
§  301.89-14(d)(l)  is  $2.80  per  bushel. 
We  neglected  to  add  the  same  maximum 
compensation  amount  to  paragraph 
(d)(2)  for  growers  who  sold  wheat  seed 
for  nonpropagative  purposes.  To  correct 
this  oversight,  we  are  adding  a  sentence 
to  paragraph  (d)(2)  to  state  that 
compensation  will  not  exceed  $2.80  per 
busheUunder  any  circumstances. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
doamient,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discvissed  in  this 
document. 

Effective  Date  ^ 

Piu^uant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  provides  compensation  to 
individuals  who  experienced  economic 
losses  because  of  the  quarantine  for 
Karnal  bunt.  Immediate  action  is 
necessary  to  compensate  these  losses. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  signatiue. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
Deen  determined  to  be  economically 
significant  for  the  piuposes  of  Executive 
Order  12866  and,  Uierefore.  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

The  quarantine  and  regulations  for 
Kamal  bunt  were  established  by  a  series 
of  interim  rules  and  a  final  rule 
published  in  the  Federal  Register  on 
October  4. 1996.  A  final  rule  effective  on 
April  30, 1997,  and  pubfished  in  the 
Federal  Register  on  May  6, 1997, 
amended  the  regulations  to  provide 
compensation  for  certain  wheat  grain 
growers  and  handlers,  owners  of  grain 
storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  in  order  to  mitigate  losses  and 
expenses  incurred  in  the  1995-1996 
crop  season  because  of  actions  taken  by 
the  Secretary  of  Agriculture  to  prevent 
the  spread  of  Kamal  bunt.  The 
economic  impact  of  the  series  of  interim 
mles  and  the  October  1996  final  rule 


establishing  the  Kamal  bimt  quarantine 
and  regulations,  and  the  May  1997  final 
rule  cm  compensation,  was  discussed  in 
a  regulatory  flexibility  analysis  and 
regulatory  impact  analysis  also 
published  in  the  Federal  Register  on 
May  6. 1997  (62  FR  24753-24765, 
Docket  No.  96-016-20).  The  analyses 
estimate  that  losses  due  to  the  discovery 
of  Kamal  bimt  and  the  subsequent 
emergency  regulatory  actions  amounted 
to  $44  million  (see  table  below).  These 
losses  were  associated  with  the 
plowdown  of  fields  in  New  Mexico  and 
Texas  that  were  known  to  be  planted 
with  Kamal  bimt-infected  seed, 
decontamination  of  grain  storage 
facilities,  the  decline  in  market  value  of 
wheat  grain  testing  either  positive  or 
negative  for  Kamal  bunt,  treatment  of 
millfeed  required  by  the  regulations,  the 
decline  in  market  value  of  wheat  seed 
and  straw,  and  damages  to  combine 
harvesters  due  to  required  disinfection 
treatment. 

In  order  to  alleviate  some  of  the 
economic  hardships  caused  by  the 
Kamal  bunt  regulations,  and  to  ensiu« 
full  and  effective  compliance  with  the 
regulatory  program,  compensation  to 
mitigate  certain  losses  was  offered  to 
affected  parties  in  the  regulated  areas.  A 
discussion  of  losses  and  the  rationale  for 
compensation  can  be  found  in  the 
regulatory  flexibility  analysis  and 
regulatory  impact  analysis  cited  above. 
Funding  for  compensation  in  the 
amoimt  of  $39  million  has  been  made 
available  through  apportionment  action 
(transfers  from  the  Commodity  Credit 
Corporation).  Of  the  $39  million,  $26.5 
million  has  been  allocated  specifically 
for  compensation  for  plowdown, 
decontaminating  grain  storage  fedlities,  * 
loss  in  value  of  grain,  and  millfeed 
treatment. 

This  final  rule  amends  the  Kamal 
bunt  regulations  by  adding 
compensation  provisions  for  wheat 
straw  producers  and  wheat  seed  growers 
and  seed  companies  for  the  loss  in  value 
of  their  straw  and  seed  due  to  the 
regulations  for  Kamal  bimt.  As 
discussed  in  the  regulatory  impact 
analysis  referred  to  above,  losses  to  seed 
growers  were  estimated  to  be  about  $6 
million;  losses  to  straw  producers  were 
estimated  at  about  $200,000.  The 
compensation  in  this  final  rule  for 
buried  seed  (see  §  301.89-14(e))  has 
been  increased  firom  what  was 
proposed,  to  provide  an  additional 
$2.40  per  bushel  for  the  cost  of 
previously  cleaning,  treating,  and 
bagging  the  seed.  Based  on  our 
experience  with  compensating  for 
buried  grain  in  the  1995-1996  crop 
season,  we  expect  the  amoimt  of 
compensation  for  buried  seed  in  the 


1995-1996  crop  season  to  be  less  than 
$100,000.  Given  that  the  amount  of 
buried  seed  for  which  compensation 
will  be  claimed  is  expected  to  be  small, 
the  inclusion  of  cleaning,  treatment,  and 
bagging  costs  in  the  compensation 
onered  for  buried  seed  does  not  affect 
the  estimated  loss  in  value  of  seed  that 
appeared  in  the  regulatory  impact 
analysis  referred  to  above.  Other 
changes  in  this  final  mle  primarily 
clarify  the  intent  of  the  proposed  mle, 
and,  likewise,  do  not  affect  the 
estimated  loss  in  value  of  seed  or  straw 
that  appeared  in  the  regulatory  impact 
analysis. 

The  regulatory  flexibility  analysis 
refierred  to  above  discusses  the  impact  of 
the  Kamal  bunt  regulations  on  small 
entities.  The  majority  of  the  affected 
entities  in  the  regulated  areas  have  been 
determined  to  be  small  entities.  The 
table  below  is  taken  from  the  regulatory 
impact  analysis,  and  shows  estimated 
losses  due  to  the  Kamd  bunt 
regulations  in  the  1995-1996  crop 
season. 

Estimated  Loss  in  Value  Due  to 
Karnal  Bunt  Regulations,  1995- 
96  Crop  Year 

(In  millions  of  dollars] 


Action 


1.  Plowdown  of  NM  and  TX  fields 
planted  with  Infected  seed 

2.  KB-positive  grain  diverted  to  ani- 
mal feed  market 

3.  KB^negative  grain  tttat  experi- 
efx»d  loss  in  value 

4.  Cost  of  sanitizing  storage  facilities 

5.  Millfeed  treatment  of  KB-negativa 
grain  

6.  Loss  in  value  of  seed 

7.  Loss  in  value  of  straw  

8.  Loss  related  to  cleaning  and  dis- 
infecting of  combine  harvesters  .... 


Total 


Esti- 
mated 
loss  in 
value 


$1.2 

4.2 

'28.0 
0.3 

1.6 
6.0 
0.2 

2.0 


44.0 


'S28    million    is   the   potential    maximum 
amount  of  loss  in  value  of  uninfected  wheat 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  IDomestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  mle:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 


UMI 


less  than 

lint  of 

isation 

» be  small, 

itment.  and 

ition 

lOt  afiisct 

seed  that 

pact 

^er 

larily 

sedrule. 

e 

lor  straw 

y  impact 

lalysis 
B  impact  of 
1  small 
Efected 
have  been 
IS.  The 
regulatory 
stimated 

crop 

I  Due  to 
NS,  1996- 


Federal  Register  /  Vol.  63.  No.  6  /  Friday,  January  9,  1998  /  Rules  and  RegulaUons  1329 


Esti- 

mated 

loss  in 

value 

kjs 

.... 

$1.2 

ni- 

.... 

A2 

m- 

•.•■ 

»28.0 
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0.3 

ve 

.... 

1.6 

.... 

6.0 

.... 

0.2 

i»- 

2.0 

44.0 

I    maximum 
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imder 
ustice 
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that  are 


inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  adm^istrative  proceedings 
before  partie^may  file  suit  in  court 
challenging  this  rule. 

Paperwork  i^uction  Act 

In  accordahce  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  35101  etseq.),  the  information 
collection  orjoecordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  »nd  Budget  (OMB).  The 
assigned  OMB  control  numbers  are 
0579-0121  and  0579-0126.  Some  of  the 
information  collection  requirements  in 
this  final  ruUi  differ  from  what  was 
proposed  in  ( i  rder  to  facilitate  the 
submission  of  applications  for 
compensatioi  li  However,  these  changes 
do  not  result  i  i  any  changes  in  burden 
hours. 

List  of  SubjedlB  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  bests,  Quarantine, 
Reporting  and>  recordkeeping 
requirements^  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 


1.  The  aut 
continues  to  i 

Authority:  7 1 

ISOee,  150ff.  le 
2.22,  2.80,  and ! 


rity  citation  for  part  301 
ad  as  follows: 

i.S.C.  147a,  150bb,  ISOdd, 
(,  162,  and  164-167;  7  CFR 
^1.2{c). 


2.  In  §  301.89-14.  paragraph  {f)(2),  the 
reference  to  "paragraph  (d)"  is  removed 
both  times  it  appears  and  a  reference  to 
"paragraph  (f)''  is  added  in  its  place. 

3.  hi  §301.89-14.  paragraphs  (d),  (e). 
and  (f)  are  redesignated  as  paragraphs 
(f).  (g),  and  (h)  ^spectively;  and  new 
paragraphs  (d|i  (e).  and  (i)  are  added  to 
read  as  set  fortfi  below. 

§301.89-14   dn^npenaatlon  for  the  1996- 

1996  crop  MMbf). 

•        •        *        *        * 

(d)  Growers  and  seed  companies  that 
sold  wheat  seed.  Growers  of  and  seed 
companies  with  certified  wheat  seed  or 
wheat  grown  with  the  intent  of 
producing  certified  wheat  seed  are 
eUgible  for  coikipensation  for  the  loss  in 
value  of  their  it^.  in  accordance  with 
this  section,  if^l|he  seed  was  grown  in  a 
State  where  this  Secretary  has  declared 
an  extraordinary  emergency,  and  if  the 
seed  was  growh  in  an  area  of  that  State 
that  was  reguliied  for  Kamal  bimt  or 
under  Emergency  Action  Notification 
(PPQ  Form  523)  for  Kamal  bunt  during 
the  1995-1996  crop  season. 


(1)  Growers  who  sold  wheat  seed 
under  contract.  Growers  who  sold 
1995-1996  crop  season  certified  wheat 
seed  or  1995-1996  crop  season  wheat 
grown  with  the  intent  of  producing 
certified  wheat  seed  are  eligible  to 
receive  compensation  as  described  in 
paragraphs  (d)(l)(i)  and  (d)(l)(u)  of  this 
section  if  they  sold  the  wheat  under 
contract  to  a  seed  company.  However, 
compensation  will  not  exceed  $2.80  per 
bushel  under  any  circumstances. 

(i)  If  the  wheat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  on  or  before  March  1, 1996, 
and  the  contract  price  was  not  honored 
by  the  seed  company,  the  compensation 
rate  will  emial  the  contract  price  (CT), 
including  the  seed  premium  if  specified 
in  the  contract,  minus  the  higher  of 
either  the  salvage  value  (SV),  as 
described  in  paragraph  (d)(6)  of  this 
section,  plus  the  actual  seed  premium 
received  by  the  grower  (SP)(actual).  or 
the  actual  price  received  by  the  grower 
(AP),  including  any  seed  premium 
specified  on  the  receipt  for  the  final  sale 
of  the  wheat.  If  the  actual  seed  premium 
received  by  tlje  grower  is  not  specified 
on  the  receipt  for  the  final  sale  of  the 
wheat,  the  seed  premium  will  be  set  at 
$.30  for  the  compensation  calculation. 
In  each  case,  the  amount  of  the  actual 
price  or  the  salvage  value  of  the  wheat 
seed  will  include  the  value  of  any 
proceeds  accrued  through  insurance 
claims,  judgments,  or  from  any  other 
source.  The  equation  for  this 
compensation  is:  Compensation  rate  = 
CP— higher  of  (SV  +  (SP(actual)  or  $.30) 
or  [API. 

(ii)  If  the  wheat  was  grown  imder 
contract  and  a  price  was  determined  in 
the  contract  after  March  1, 1996,  the 
compensation  rate  will  equal  the 
estimated  market  price  for  grain  (EMP) 
plus  the  seed  premium  if  specified  in 
the  contract  (SP)(contract)  minus  the 
higher  of  either  the  salvage  value  (S  V), 
as  described  in  paragraph  (d)(6)  of  this 
section,  plus  the  actual  seed  premium 
received  by  the  grower  (SP)(actual),  or 
the  actual  price  received  by  the  grower 
(AP),  including  any  seed  premium 
specified  on  the  receipt  for  the  final  sale 
of  the  wheat.  If  a  seed  premiiun  is  not 
specified  in  the  contract  or  on  the 
receipt  for  the  final  sale  of  the  wheat, 
the  seed  premium  that  is  added  to  the 
estimated  market  price  (EMP)  and  the 
seed  premium  that  is  added  to  the 
salvage  value  (SV)  will  be  set  at  $.30.  In 
each  case,  the  amoimt  of  the  actual  price 
or  the  salvage  value  of  the  wheat  seed 
will  include  the  value  of  any  proceeds 
accrued  through  insurance  claims, 
judgments,  or  from  any  other  source. 
The  equation  for  this  compensation  is: 
Compensation  rate  #[EMP  -i- 


(SP(contract)  or  $.30)]— higher  of  [SV  + 
(SP(actual)  or  $.30)]  or  [AP].  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  for  the 
period  between  May  1  and  June  30. 
1996,  with  adjustments  for 
transportation  and  other  handling  costs. 

(2)  Growers  who  sold  wheat  seed  for 
nonpropagative  purposes.  Growers  with 
1995-1996  crop  season  certified  wheat 
seed  or  1995-1996  crop  season  wheat 
grown  with  the  intent  of  producing 
certified  wheat  seed  are  eligible  to 
receive  compensation  in  accordance 
with  paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of 
this  section  if  they  sold  the  wheat  for 
nonpropagative  purposes.  However, 
compensation  will  not  exceed  $2.80  per 
bushel  under  any  circumstances. 

(i)  If  the  grower  has  not  claimed 
compensation  under  paragraph  (b)  of 
this  section,  the  compensation  rate  will 
equal  the  estimated  market  price  for 
grain  (EMP)  minus  the  actual  price 
received  by  the  grower  (AP),  plus  the 
seed  premiiun  specified  in  the  contract 
the  grower  had  with  a  seed  company 
(SP).  If  a  seed  premium  is  not  specified 
in  the  contract,  SP  will  equal  $.30.  In 
each  case,  the  amoimt  of  the  actual  price 
of  the  wheat  seed  will  include  the  value 
of  any  proceeds  accrued  through 
insurance  claims,  judgments,  or  from 
any  other  source.  The  equation  for  this 
compensation  is:  Compensation  rate  = 
(EMP- AP)  +  (SP  or  $.30).  Growers  who 
claim  compensation  under  this 
paragraph  may  not  claim  compensation 
under  paragraph  (b)  of  this  section. 

(ii)  It  the  grower  has  claimed 
compensation  under  paragraph  (b)  of 
this  section,  the  compensation  rate  will 
equal  the  premium  specified  in  the 
contract  the  grower  had  with  a  seed 
company.  If  no  seed  premium  is 
specified  in  the  contract,  compensation 
will  equal  $.30  per  bushel. 

(3)  Seed  companies  that  sold  wheat 
seed  for  nonpropagative  purposes  and 
that  have  not  claimed  compensation. 
Seed  companies  with  1995-1996  crop 
season  certified  wheat  seed  or  1995- 
1996  crop  season  wheat  grown  with  the 
intent  of  producing  certified  wheat  seed, 
and  seed  companies  with  certified 
wheat  seed  inventories  in  their 
possession  that  were  unsold  as  of  March 
1, 1996,  are  ehgible  to  receive 
compensation  as  described  in 
paragraphs  (d)(3)(i)  and  (d)(3)(ii)  of  this 
section  if  the  wheat  seed  was  sold  for 
nonpropagative  purposes  and  if  the  seed 
company  has  not  claimed  compensation 
under  paragraph  (b)  of  this  section.  Seed 
companies  that  claim  compensation 
under  paragraph  (d)(3)(i)  or  (d)(3)(ii)  of 
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this  section  may  not  claim 
compensation  under  paragraph  (b)  of 
this  section. 

(i)  If  the  wheat  was  grown  in  the 
1995-1996  crop  season,  was  under 
contract,  and  the  seed  company  honored 
the  contract  by  paying  the  grower  the 
full  contract  price,  including  the  seed 
premium  if  a  seed  premiiun  is  specified 
in  the  contract,  the  compensation  rate 
will  equal  the  estimated  market  price  for 
grain  (EMP)  plus  the  seed  margin  (SM) 
minus  the  higher  of  either  the  actual 
price  received  by  the  seed  company 
(AP)  or  the  salvage  value ISV),  as 
described  in  paragraph  (d)(6)  of  this 
section.  The  equation  for  this 
compensation  is:  Compensation  rate  = 
EMP  +  SM  -  higher  of  AP  or  S  V.  The 
seed  margin  is  $4.50  per  bushel  for 
private  variety  seed  and  $2.40  per 
bushel  for  public  variety  seed.  In  each 
case,  the  amount  of  the  actual  price  or 
the  salvage  value  of  the  wheat  seed  will 
include  the  value  of  any  proceeds 
accrued  through  insurance  claims, 
judgments,  or  from  any  other  source. 
However,  compensation  will  not  exceed 
$7.00  per  bushel  for  private  variety  seed 
and  $4.90  per  bushel  for  public  variety 
seed  under  any  circumstances. 

(ii)  If  a  seed  company  had  wheat 
inventories  from  past  crop  seasons  that 
were  unsold  as  of  March  1. 1996,  the 
compensation  rate  will  equal  the 
estimated  market  price  for  grain  (EMP) 
plus  the  seed  margin  (SM)  minus  the 
higher  of  either  the  actual  price  received 
by  the  seed  company  (AP)  or  the  salvage 
value  (SV),  as  described  in  paragraph 
(d)(6)  of  this  section.  The  equation  for 
this  compensation  is:  Compensation  rate 
=  EMP  +  SM-higher  of  AP  or  SV.  The 
seed  margin  is  $4.50  per  bushel  for 

Erivate  variety  seed  and  $2.40  per 
ushel  for  pubUc  variety  seed.  In  each 
case,  the  amount  of  the  actual  price  or 
the  salvase  value  of  the  wheat  seed  will 
include  the  value  of  any  proceeds 
accrued  through  insurance  claims, 
judgments,  or  from  any  other  source. 
However,  compensation  will  not  exceed 
$7.00  per  buslusl  for  private  variety  seed 
and  $4.90  per  bushel  for  pubUc  variety 
seed  under  any  cinnmistances. 

(4)  Seed  companies  that  sold  wheat 
seed  for  nonpropagative  purposes  and 
that  have  claimed  compensation.  Seed 
companies  with  1995-1996  crop  season 
certified  wheat  seed  or  1995-1996  crop 
season  wheat  grown  with  the  intent  of 
producing  certified  wheat  seed,  and 
seed  oompanies  with  certified  wheat 
seed  inventories  in  their  possession  that 
were  unsold  as  of  March  1, 1996,  are 
eligible  to  receive  compensation  as 
described  in  this  paragraph  if  the  wheat 
seed  was  sold  for  nonpropagative 
purposes  and  if  the  seed  company  has 


claimed  compensation  under  paragraf^ 
(b)  of  this  section.  In  addition,  for 
claims  on  1995-1996  crop  season 
wheat,  the  wheat  must  have  been  grown 
under  contract  and  the  seed  company 
must  have  honored  the  contract  by 
paying  the  grower  the  full  contract 
price,  including  the  seed  premium  if  a 
seed  premium  is  specified  in  the 
contract.  The  compensation  rate  will 
equal  the  seed  margin.  The  seed  margin 
is  $4.50  per  bushel  for  private  variety 
seed  and  $2.40  per  bushel  for  public 
variety  seed. 

(5)  Seed  companies  that  sold  wheat 
seed  for  propagative  purposes.  Seed 
companies  witii  1995-1996  crop  season 
certified  wheat  seed  or  1995-1996  crop 
season  wheat  grown  with  the  intent  of 
producing  certified  wheat  seed,  and 
seed  companies  with  certified  wheat 
seed  inventories  in  their  possession  that 
were  unsold  as  of  March  1, 1996,  are 
eligible  to  receive  compensation  as 
described  in  this  paragraph  if  the  wheat 
seed  was  sold  for  propagative  purposes. 
In  addition,  for  claims  on  1995-1996 
crop  season  wheat,  the  wheat  must  have 
been  grown  imder  contract  and  the  seed 
company  must  have  honored  the 
contract  by  paying  the  grower  the  full 
contract  price,  including  the  seed 
premium  if  a  seed  premiiun  is  specified 
in  the  contract.  The  compensation  rate 
will  equal  the  estimated  market  price  for 
grain  (EMP)  plus  the  seed  margin  (SM) 
minus  the  higher  of  either  the  actual 
price  received  by  the  seed  company 
(AP)  or  the  salvage  value  (SV),  as 
described  in  paragraph  (d)(6)  of  this 
section.  In  each  case,  the  amoimt  of  the 
actual  price  or  the  salvage  value  of  the 
wheat  seed  will  include  the  value  of  any 
proceeds  accrued  through  insurance 
claims,  judgments,  or  from  any  other 
source.  The  equation  for  this 
compensation  is:  Compensation  rate  = 
EMP  +  SM-higher  of  AP  or  SV.  The 
seed  margin  is  $4.50  per  bushel  for 
private  variety  seed  and  $2.40  per 
bushel  for  public  variety  seed.  However, 
compensation  will  not  exceed  $7.00  per 
bushel  for  private  variety  seed  and  $4.90 
per  bushel  for  public  variety  seed  under 
anv  cinnunstances. 

(6)  Salvage  value.  Salvage  values  will 
be  determined  as  follows: 

(i)  If  the  wheat  is  positive  for  Kamal 
bunt  and  is  sold  for  use  as  animal  feed, 
salvage  value  equals  $6.00  per 
hundredweight  or  $3.60  per  bushel  for 
all  classes  of  wheat. 

(ii)  If  the  wheat  is  positive  for  Kamal 
btmt  and  is  sold  for  a  use  other  than 
animal  feed,  salvage  value  equals 
whichever  is  higher  of  the  following:  the 
average  price  paid  in  the  region  of  the 
regulated  areas  when  the  wheat  is  sold 
for  the  relevant  clasfof  wheat  (meaning 


type  of  wheat,  such  as  durum  or  hard 
red  winter)  for  the  period  between  May 
1  and  June  30, 1996;  or,  $3.60  per 
bushel. 

(iii)  If  the  wheat  is  negative  for  Kamal 
bunt  and  is  sold  for  any  use,  salvage 
value  equals  whichever  is  higher  of  the 
following:  the  average  price  paid  in  the 
region  of  the  regulated  areas  where  the 
wheat  is  sold  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
dimun  or  hard  red  winter)  for  the  period 
between  May  1  and  June  30, 1996;^r, 
$3.60  per  bushel.  "" 

(7)  To  claim  compensation. 
Compensation  payments  for  claims 
made  imder  paragraph  (d)  of  this  section 
will  be  issued  by  the  Farm  Service 
Agency  (FSA).  Claims  for  compensation 
must  be  received  by  FSA  on  or  before 
April  22, 1998.  The  Administrator  may 
extend  this  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
unforeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
that  date.  To  claim  compensation,  a 
grower  or  seed  company  must  submit  to 
the  local  FSA  county  office  all  of  the 
following  that  apply: 

(i)  The  grower  or  seed  company  must 
submit  a  Kamal  Bimt  Compensation 
Claim  form,  provided  by  FSA; 

(ii)  The  grower  or  seed  company  must 
submit  a  copy  of  the  receipt  for  the  final 
sale  of  the  wheat,  showing  the  intended 
use  for  which  the  wheat  was  sold,  total 
bushels  sold,  and  the  total  price 
received  by  the  grower  M'  seed 
company; 

(iii)  The  grower  or  seed  company 
must  submit  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat  for 
which  compensation  is  being  claimed 
(such  as  a  copy  of  a  fedUty  weigh  ticket, 
or  other  verification); 

(iv)  The  grower  or  seed  company  must 
submit  documentation  showing  that  the 
wheat  is  either  certified  seed  or  was 
'grown  with  the  intention  of  producing 
certified  seed  (this  docxunentation  may 
include  one  or  mme  of  the  following 
types  of  documents:  an  application  to 
the  State  seed  certification  agency  for 
field  inspection;  a  bulk  sale  certificate; 
certification  tags  or  labels  issued  by  the 
State  seed  certification  agency;  or  a 
dociunent  issued  by  the  State  seed 
certification  agency  verifying  that  the 
wheat  is  certified  seed); 

(v)  For  claims  on  1995-1996  crop 
season  wheat,  the  grower  or  seed 
company  must  submit  a  copy  of  the 
contract  imder  which  the  wheat  was 
grown.  Seed  companies  claiming 
compensation  on  seed  inventories  that 
were  in  their  possession  as  of  March  1, 
1996.  do  not  have  to  submit  a  copy  of 


UMI 


federal  Rcgirter  /  Vol.  63,  No.  6  /  Friday.  January  9,  1998  /  Rnles  and  Regulations  1331 


^1 

the  contract  under  which  the  wheat  was 
grown;  | 

(vi)  A  seed  loompany  that  is  claiming 
compensatioi^lfor  seed  inventories  must 
certify  to  FSA  jthat  the  wheat  seed  was 
in  the  seed  ( 
March  1, 19 

(vii)  The  ^ 
must  submit 
certificate  iss 


apany's  possession  as  of 


vet  or  seed  company 
ilcopy  of  the  Kamal  bunt 
jfed  by  APHIS  that  shows 
the  Kamal  bubt  test  results;  provided 
that,  if  a  grower  or  seed  company 
moved  its  whiaat  only  within  the 
regulated  area,  and  therefore,  does  not 
have  a  corresponding  Kamal  bunt 
certificate  for|l|ie  wheat  for  which 
compensatioii  lis  being  claimed,  a 
limited  permit  stating  that  the  wheat 
was  positive  for  Kamal  bunt  will  be 
accepted  in  lieu  of  a  Kamal  bimt 
certificate.  A4^  wheat  that  was  moved 
only  within  tl^e  regulated  area  and  that 
was  not  movep  under  a  limited  permit 
will  be  considered  negative  for  Kam«d 
bimt; 

(viii)  If  the  Vfheat  was  grown  in  an 
area  that  is  ndtl  a  regulated  area,  but  for 
which  an  Emetgency  Action 
Notification  (PPQ  Form  523)  (EAN)  for 
Kamal  bimt  hw  been  issued,  the  grower 
or  seed  company  must  submit  a  copy  of 
the  EAN. 

(e)  Other  caqtpensation  for  seed 
companies.  Swd  companies  are  also 
eligible  to  receive  compensation  under 
the  following  Rinnunstance:  If  a  seed 
company  has  1995-1996  crop  season 
certified  whe^t  seed,  or  1995-1996  crop 
season  wheat  0rown  with  the  intent  of 
producing  certified  wheat  seed,  that 
cannot  be  sold  for  use  as  grain  or  animgl 
feed  because  it  was  previously  cleaned, 
treated,  and  bagged,  the  compensation 
rate  will  equal  $9.40  per  bushel  for 
private  variety  |seed  and  $7.30  per 
bushel  for  pubnc  variety  seed. 
Compensation  will  only  be  paid  if  the 
seed  company  has  destro3red  the  wheat 
by  burying  it  in  a  sanitary  landfill  or 
other  site  that  ll^s  been  approved  by 
APHIS.  The  oitapensation  will  be 
issued  by  the  Fbnn  Service  Agency 
(FSA).  Claims  fbr  compensation  must  be 
received  by  FSA  on  or  before  April  22, 
1998.  The  Adi^imstrator  may  extend 
this  deadline.  jUpon  request  in  specific 
cases,  when  unusual  and  unforeseen 
drcumstances!  90cur  which  prevent  or 
hinder  a  claimie^t  from  requesting 
compensation  l^n  or  before  that  date.  To 
claim  compen^tion,  a  seed  company 
must  submit  t0  the  local  FSA  county 
office  all  of  th^  following  that  apply: 

(1)  The  seed!  company  must  suomit  a 
Kamal  Bunt  Compensation  Claim  form, 
provided  by  FSA; 

(2)  The  seed  Company  must  submit 
verification  of  how  much  wheat  was 
buried,  in  the  I  brm  of  a  receipt  from  the 


sanitary  landfill  or  verification  signed 
by  an  APHIS  inspector, 

(3)  The  seed  company  must  submit 
documentation  showing  that  the  wheat 
is  either  certified  seed  or  was  grown 
with  the  intention  of  producing  certified 
seed  (this  dociunentation  may  include 
one  or  more  of  the  following  types  of 
docimients:  an  application  to  the  State 
seed  certification  agency  for  field 
inspection;  a  bulk  sale  certificate; 
certification  tags  or  labels  issued  by  the 
State  seed  certification  agency;  or  a 
dociunent  issued  by  the  State  seed 
certification  agency  verifying  that  the 
wheat  is  certified  seed); 

(4)  For  claims  on  1995-1996  crop 
season  wheat  that  was  buried,  the  seed 
company  must  submit  a  copy  of  the 
contract  under  which  the  wheat  was 
grown.  Seed  companies  claiming 
compensation  on  buried  seed 
inventories  that  were  in  their  possession 
as  of  March  1. 1996.  do  not  have  to 
submit  a  copy  of  the  contract  under 
which  the  wheat  was  grown; 

(5)  A  seed  company  that  is  claiming 
compensation  for  seed  inventories  that 
were  buried  must  certify  to  FSA  that  the 
wheat  seed  was  in  the  seed  company's 
possession  as  of  March  1, 1996; 

(6)  If  the  wheat  was  grown  in  an  area 
that  is  not  a  regulated  area,  but  for 
which  an  Emergency  Action 
Notification  (PPQ  Form  523)(EAN)  for 
Kamal  bunt  has  been  issued,  the  seed 
company  must  submit  a  copy  of  the 
EAN. 

*        •        *        •        • 

(i)  Wheat  straw  producers.  Producers 
of  wheat  straw  (either  growers  who  bale 
their  own  wheat  straw  or  individuals 
contracted  by  growers  to  remove  wheat 
straw  from  the  growers'  fields)  made 
frora  wheat  grown  in  the  regulated  areas 
in  the  1995-1996  crop  season  are 
eligible  to  receive  compensation  on  a 
one-time-only  basis  at  the  rate  of  $1.00 
per  80-poimd  bale  or  $1.25  per 
hundredweight.  Producers  are  eligible 
for  compensation  regardless  of  whether 
or  not  the^toaw  is  sold,  but  the  straw 
must  hav^  been  produced  under 
contract.  Compensation  payments  will 
be  issued  by  the  Farm  Service  Agency 
(FSA).  To  claim  compensation,  a  wheat 
straw  producer  must  submit  a  Kamal 
Bimt  Compensation  Claim  form, 
provided  by  FSA,  and  a  copy  of  the 
contract  under  which  the  wheat  straw 
was  produced  to  the  local  FSA  coimty 
office.  Claims  for  compensation  must  be 
received  by  FSA  on  or  before  April  22, 
1998.  The  Administrator  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  unusual  and  imforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  prior  to  that  date. 


Done  in  Washington,  DC.  this  23rd  day  of 
December  1997. 

Craig  A.  Raed, 

Acting  Administrator,  Animal  and  Plant 

Healtii  Inspection  Service. 

IFR  Doc.  98-550  Filed  1-6-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

ImmignnHon  and  Naturalization  Service 

a  CFR  Parta  103. 212. 214, 235.  and 
274a 

PNS  No.  1611-03] 

RIN1115-AB72 

Temporary.Entry  of  Busineas  Peraona 
Under  the  North  American  Free  Trade 
Agreement  (NAFTA) 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACnoN:  Final  mle. 

summary:  This  rule  implements 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  by 
amending  the  Immigration  and 
Naturalization  Service  (Service) 
regulations  establishing  procedures  for 
the  temporary  entry  of  Canadian  and 
Mexican  citizen  business  persons  into 
the  United  States.  This  mle  will 
facilitate  temporary  entry  On  a 
reciprocal  basis  among  the  United 
States,  Canada,  and  Mexico,  while 
recognizing  the  continued  need  to 
ensure  border  security  and  to  protect 
indigenous  labor  and  permanent 
employment  in  all  three  countries. 
EFFECTIVE  DATE:  January  9, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Helen  V.  deThomas.  Adjudications 
Officer.  Immigration  and  Natiualization 
Service.  425  I  Street.  NW..  Room  3214. 
Washington,  DC  20536.  telephone  (202) 
514-5014. 

SUPPLEMBfTARY  INFORMATION:  On 
December  17. 1992.  the  Presidents  of  the 
United  States  and  Mexico  and  the  Prime 
Minister  of  Canada  entered  into  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Implementation  of  this 
agreement  has  been  provided  for  by  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (NAFTA 
Implementation  Act).  Public  Law  103- 
182.  The  NAFTA  Implementation  Act 
was  signed  into  law  by  the  President  of 
the  United  States  on  December  8. 1993. 
The  NAFTA  entered  into  force  on 
January  1. 1994. 

This  final  rule  pertains  to  Canadian 
and  Mexican  citizen  temporary  visitors 
for  business  seeking  classification  under 
section  101(a)(15)(B)  of  the  Immigration 


1332 


Federal  Register  /'Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Rules  and  Regulations 


and  Nationality  Act  (Act),  to  Canadian 
and  Mexican  citizen  treaty  traders  and 
treaty  investors  seeking  classification 
under  section  101(a)(15)(E)  of  the  Act,  to 
Canadian  and  Mexican  citizen 
intracompany  transferees  seeking 
classiHcation  under  section 
101(a)(15)(L)  of  the  Act.  and  to 
Canadian  and  Mexican  citizens 
engaging  in  activities  at  a  professional 
level  seeking  classificationninder 
section  214(e)  of  the  Act,  as  amended  by 
section  341(b)  of  the  NAFTA 
Implementation  Act. 

This  rule  sets  forth  the  procedures  for 
the  temporary  entry  of  Canadian  and 
Mexican  citizen  business  persons  as 
provided  in  Chapter  16  of  the  NAFTA 
and  Subtitle  D  of  Title  m  of  the  NAFTA 
Implementation  Act.  Chapter  16  of  the 
NAFTA,  Subtitle  D  of  Title  III  of  the 
NAFTA  Implementation  Act,  and  this 
rule  reflect  the  special  trading 
relationship  now  established  among  the 
United  States,  Canada,  and  Mexico,  and 
recognize  the  desirability  of  facilitating 
temporary  entry  on  a  reciprocal  basis 
and  of  establishing  transparent  criteria 
and  procedures  for  such  temporary 
entry.  At  the  same  time,  full  recognition 
is  given  to  the  continued  need  to  ensiue 
border  security  while  protecting  the 
domestic  labor  force  and  permanent 
employment  in  all  three  countries. 

On  December  30, 1993,  the  Service 
published  an  interim  rule  with  request 
for  comments  in  the  Federal  Register  at 
58  FR  69205,  implementing  the  NAFTA. 
Interested  persons  were  invited  to 
submit  comments  to  the  Service  on  or 
before  February  28, 1994. 

Discussion  of  Comments 

The  Service  received  comments  from 
three  commenters  relating  to  the  interim 
rule.  One  of  the  commenters  requested 
that  additional  medical  occupations  be 
added  to  the  list  of  professions 
contained  in  Appendix  1603.D.1. 
Although  the  Service  appreciates  this 
comment,  this  Hnal  rule  is  not  the 
proper  fonrni  in  which  to  discuss 
whether  an  occupation  should  be  added 
to  the  list  of  professions  contained  in 
Appendix  1603.D.1.  The  determination 
as  to  whether  an  occupation  should  be 
added  to  Appendix  1603.D.1  is  made  in 
a  separate  procedure  apart  from  this 
final  rule  and  involves  consultations,  on 
the  domestic  side,  with  other 
government  agencies  belonging  to  the 
NAFTA  Temporary  Entry  Working 
Group.  See  Article  1605  of  the  NAFTA. 
In  addition,  the  process  involves 
consultation  with  representatives  of  the 
Canadian  and  Mexican  governments 
and  appropriate  U.S.  Congressional 
subcommittees.  See  NAFTA 
Implementation  Act  Statement  of 


Administrative  Action  at  page  183.  If  a 
decision  is  made  to  add  occupations  to 
the  Appendix  1603.D.1,  the  Service  will 
notify  the  public  by  publishing  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register. 

The  second  commenter,  the  U.S. 
Coast  Guard,  recommended  that  a 
provision  for  the  temporary  entry  of 
spill  response  speciaUsts  and  laborers 
be  added  as  a  new  class  of  business 
activity  under  8  CFR  214.2(b)(4)(i).  Such 
a  provision,  the  Coast  Guard  stated, 
would  allow  pollution  response  workers 
lawful  entry  to  the  United  States  in 
conjunction  with  an  actual  response  or 
response  preftaredness  exercise  under 
the  Joint  Marine  Pollution  Contingency 
Plans  in  effiect  among  the  NAFTA 
parties.  The  Service's  regulations  at  8 
CFR  214.2(b)(4)  provide  for  the  entry  in 
B-1  nonimmigrant  classification  of 
citizens  of  Mexico  and  Canada  pursuant 
to  Section  A  of  Annex  1603  of  the 
NAFTA.  Although  Appendix  1603.A.1 
to  Annex  1603  of  the  NAFTA  provides 
a  detailed  list  of  specific  types  of 
activities  in  which  a  B-1  business 
visitor  seeking  entry  imder  the  NAFTA 
may  engage,  it  is  not  intended  to  be 
exhaustive.  As  stated  in  the  existing 
provision  already  available  at  8  CFR 
214.2(b)(4)(ii),  nothing  precludes  a 
citizen  of  Mexico  or  Canada  from 
seeking  entry  to  engage  in  business 
activities  which  are  not  included  within 
Appendix  1603.A.1,  provided  he  or  she 
meets  all  requirements  for  entry  as  a 
business  visitor  under  section 
101(a)(15)(B)  of  the  Act.  Whether  a 
particular  type  of  activity  falls  within 
this  provision,  however,  will  depend  on 
the  specific  facts,  and  wall  require  an 
analysis  of  the  precise  activities  the 
alien  intends  to  perform  in  this  coimtry. 
For  this  reason,  the  Service  cannot 
determine  in  advance  whether  a 
Canadian  or  Mexican  citizen  wishing  to 
engage  in  the  activities  described  by  the 
commenter  would  be  consistent  with 
section  101{a)(15)(B)  of  the  Act. 
Accordingly,  the  Service  will  not  adopt 
the  commenter's  suggestion  because  no 
special  amendment  is  needed  to  8  CFR 
214.2(b)(4)  for  entry  in  B-1 
nonimmigrant  classification. 

The  third  commenter  was  the 
American  Immigration  Lawyers' 
Association  (AILA),  a  bar  association 
representing  over  3,600  lawyers  and  law 
professors  practicing  and  teaching  in  the 
field  of  immigration  and  nationality 
law.  The  following  discussion  addresses 
the  six  issues  raised  by  AILA  in  its 
comments  and  provides  the  Service's 
position  on  those  issues.  The  discussion 
also  indicates  the  revisions  adopted  in 
the  final  rule  based  on  the  comments. 


Effect  of  a  Strike  on  a  Treaty  Trader  or 
Investor  Admitted  Under  the  ProTisions 
of  the  NAFTA— 8  CFR  214.2(e)(22) 

AILA  suggested  that  the  Service  adopt 
regulatory  language  which  would 
provide  E  nonimmigrant  aliens  with  the 
same  safeguards  which  both  tfie  L-1  and 
TN  nonimmigrant  aliens  enjoy  regarding 
labor  disputes  or  work  stoppages. 
Specifically,  AILA  noted  that  the 
regulations  relating  to  the  L-1  and  TN 
nonimmigrant  classifications  state  that 
the  alien's  participation  in  a  labor 
dispute  or  work  stoppage  is  not 
violative  of  his  or  her  nonimmigrant 
classification.  The  Service  agrees  with 
this  suggestion  and  will  amend  the 
language  at  8  CFR  214.2(e)(22)  to  reflect 
that  E  nonimmigrants  admitted  under 
the  NAFTA  are  subject  to  the  same  labor 
dispute  and  work  stoppage  rules  as  TN 
and  NAFTA  L-1  nonimmigrants. 

Engage  in  Business  Activities  at  a 
Professional  Level— 8  CFR  214.6(b) 

AILA  suggested  that  the  definition  of 
the  term  "engage  in  business  activities 
at  a  professional  level"  should  be 
amended  to  allow  self-employed 
individuals  (that  is,  individuals  who  are 
self-employed  in  Canada  or  Mexico)  to 
obtain  TN  classification  even  if  the  alien 
will  be  employed  by  a  U.S.  corporation 
which  is  whoUy-owned  by  the  alien, 
"where  such  employment  is  not  for  self- 
subsistence  and  a  true  employment 
situation  exists."  AILA  ai^gued  that  the 
NAFTA  does  not  preclude  such  a 
modification  and  that  these  aUens  were 
admitted  to  the  United  States  in  the  past 
imder  the  United  States-Canada  Free- 
Trade  Agreement  (CFTA). 

The  Service  cannot  adopt  this 
comment  because  its  adoption  would 
clearly  conflict  with  the  intent  of  the 
NAFTA  Implementation  Act.  Annex 
1603,  section  D,  provides  for  the  entry 
of  a  citizen  of  a  Party  country  seeking 
to  render  professional-level  services  for 
an  entity  in  another  Party  country.  As 
stated  in  the  NAFTA  Implementation 
Act  Statement  of  Administrative  Action 
at  page  178,  "Section  D  of  Aimex  1603 
does  not  authorize  a  professional  to 
establish  a  business  or  practice  in  the 
United  States  in  which  the  professional 
will  be  self-employed."  It  is  the  position 
of  the  Service  that  a  professional  may 
not  avoid  the  bar  to  self-employment 
merely  by  adopting  the  corporate  form. 
The  test  in  all  cases  is  whether  the  alien, 
in  substance,  is  seeking  admission  for 
the  piu-pose  of  establishing,  or 
performing  work  for  a  business  or 
practice  that  the  alien  has  already 
established,  in  which  he  or  she  will  be 
self-employed. 
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It  should  be  noted  that  the  bar  on 
establishment  o^  a  business  or  practice 
in  which  the  Canadian  or  Mexican 
citizen  will  be  salf-employed  is  in  no 
way  intended  to  limit  a  Canadian  or 
Mexican  citizen  who  is  self-employed 
abroad  hum  entaring  this  country  in, 
changing  status,  to,  or  extending 
nonimmigrant  Sliay  in,  TN  classification 
pivsuant  to  a  pra-arranged  agreement 
with  a  third  party  that  is  not 
substantively  the  same  as,  or  de  bcto 
controlled  by,  the  alien.  On  the  other 
hand,  a  Canadian  or  Mexican  citizen  is 
precluded  fromj  ^ntering  this  country  in 
TN  classification  for  the  piupose  of 
rendering  pre-arranged  services  for  a 
U.S.  corporation  or  entity  of  which  he 
or  she  is  the  sol^  or  controlling 
shareholder  or  i^Wner. 

It  should  alsoj  pe  noted  that,  although 
the  issue  of  selffimployment  was  never 
specifically  addressed  under  the  < 
regulations  promulgated  by  the  Service 
pursuant  to  the  fCtFTA  Implementation 
Act,  the  bar  on  Mtablishment  of  a 
business  or  pra<nice  in  which  the 
professional  will  be  self-employed  is 
consistent  with  the  intent*of  the  United 
States  and  Canada  in  entering  into  the 
CFTA.  Since  entry  into  NAFTA  was  not 
intended  to  substantively  change  the 
treatment  of  professionals,  this  explicit 
bar  merely  derives  existing  law. 

Finally,  the  Sehdce  notes  that,  under 
Chapter  16  of  thU  NAFTA,  Canadian  or 
Mexican  citizens  seeking  to  engage  in 
self-employmenjt  in  trade  or  investment 
activities  in  this!  country  may  seek 
classification  ui^4ar  section 
101(a)(15)(E)  of  the  Act.  See  NAFTA 
Implementation^ct  Statement  of 
Administrative  Action  at  page  178.  In 
this  regard,  Annex  1603,  section  B, 
which  deals  with  "traders  and 
investors,"  establishes  the  appropriate 
category  of  temp(iraiy  entry  for  a  citizen 
of  a  Party  country  seeking  to  develop 
and  direct  inves^nent  operations  in 
another  Party  coli^try. 

Temporary  Entijjf— 8  CFR  214.6(b) 

AILA  suggested  that  the  Service  apply 
the  concept  of  "dual  intent"  to  the  TN 
classification  to  accommodate  business 
persons  who  may  be  adversely  afiiected 
by  the  filing  of  a  permanent  residence 
petition  or  an  application  for  a  labor 
certification  in  thpir  behalf.  The  concept 
of  "dual  intent"jallows  certain 
nonimmigrant  aliens  to  retain 
nonimmigrant  status  even  where  the 
alien  may  have  nt&de  application  for 
permanent  residOhce  or  where  an 
employer  has  fil^  an  application  for  a 
labor  certification  or  employment-based 
petition  in  his  or  her  behalf. 

This  suggestion  cannot  be  adopted 
because  it  is  cleariy  inconsi^ent  with 


Articla  1608  of  the  NAFTA.  For  purpose 
of  Chapter  16  of  the  NAFTA,  Article 
1608  of  the  NAFTA  defines  "temporary 
ent^"  specifically  as  "entry  into  the 
territory  of  a  Party  by  a  business  person 
of  another  Party  without  the  intent  to 
establish  permanent  residence." 
(Emphasis  added) 

In  order  to  further  explain  the 
temporary  nature  of  a  174  alien's  entry 
into  the  United  States,  the  definition  of 
"temporary  entry"  has  been  clarified  in 
the  final  rule  providing  that  while  there 
is  no  specific  limit  on  the  total  period 
of  time  a  citizen  of  Canada  or  Mexico 
may  remain  in  TN  status,  the  TN 
classification  is  nevertheless  for  persons 
seeking  temporary  entry  without  the 
intent  to  establish  permanent  residence. 
This  clarified  definition  of  "temporary 
entry"  comports  with  that  used  by  the 
Department  of  State  and  the  intent  of 
the  Article  1608  of  the  NAFTA.  See  22 
CFR  41.59(c)  (December  28, 1993). 

Licensure  for  TN  Classification— 8  CFR 
214.6(d)(2)(iT) 

AILA  stated  that  it  appears  bom  the 
language  of  the  interim  regulation  that 
the  licensure  requirements  at  8  CFR 
214.6(d)(2)(iv)  only  apply  to  Mexican 
citizens  and  not  to  Cwadian  citizens 
since  these  requirements  are  listed 
under  the  heading  "Classification  of 
citizens  of  Mexico  as  TN  professionals 
under  the  NAFTA."  AILA  stated  that  in 
fairness,  the  Service  should  apply  equal 
requirements  to  both  Canadian  and 
Mexican  citizens,  and  that,  therefore, 
the  Service  should  amend  the  interim 
rule  accordingly.  The  Service  agrees 
with  the  AILA  that  the  licensure 
requirements  for  Canadian  and  Mexican 
citizens  for  purposes  of  temporary  entry 
■\mder  the  NAFTA  should  be,  and  notes 
that  the  requirements  are,  in  fact,  the 
same.  In  both  instances,  the  Canadian  or 
Mexico  prospective  TN  professional 
must  be  in  possession  of  the  appropriate 
license,  if  required  by  law,  to  perform 
the  duties  of  the  profession  in  the 
location  where  the  afien  will  be 
employed.  Compare  8  CFR  214.6(d)(2) 
with  214.6(e)(3)(ii).  The  Service's 
discussion  of  the  licensure  requirements 
for  Mexican  citizens  in  a  separate 
regulatory  provision  than  those  for 
Canadian  citizens  should  in  no  way  be 
interpreted  to  imply  that  there  exist 
different  licensiire  requirements  for 
these  two  groups  of  person.  The  Service 
discusses  classification  of  Mexican 
citizens  as  TN  professionals  separately 
from  that  of  their  Canadian  counterparts 
for  clarity  of  presentation  and  to  reflect 
the  fact  that,  at  this  time,  a  petition  is 
required  for  Mexican  citizens  seeking 
TN  classification,  while  no  such 
requirement  exists  for  Canadian 


citizens.  See  NAFTA  Annex 
1603(D)(5)(b):  NAFTA  Appendix 
1603.D.4.  Accordingly,  Mexican  citizen 

Erofessionals  must  present  evidence  of 
censure,  if  necessary  to  perform  the 
intended  duties  of  the  profession,  at  a 
different  stage  of  the  process  than  their 
Canadian  counterparts.  For  these 
reasons,  the  Service  will  not  adopt 
AILA's  suggestion. 

Extension  of  SUy— 8  CFR  214.6(hKl) 
and  (2) 

The  regulation  requires  the  extensions 
of  stay  for  TN  nonimmigrant  aUens  be 
filed  on  Form  1-129  at  the  Nebraska 
Service  Center.  AILA  suggested  that  this 
provision  be  amended  to  allow  Ports-of- 
Entry  to  adjudicate  extensions  of  stay. 
The  Service  will  not  adopt  this 
suggestion  because  the  Service  has  been 
moving  towards  the  centralized 
adjudication  of  all  petitions  and 
applications  at  senrice  centers  in  order 
to  better  serve  the  public.  Such 
centralization  will  ensure  consistency  in 
the  decision-making  process,  and  will 
ensure  that  all  applications  and 
petitions  are  adjudicated  in  a  timely 
fashion  throughout  the  country. 
Although  the  Service  realizes  that  some 
aliens  may  be  required  to  travel  and 
leave  the  country  on  short  notice, 
proper  planning  by  the  alien's  employer 
should  minimize  disruption  of  the 
alien's  employment.  In  addition,  the 
Service  has  established  a  procedure  at 
the  Nebraska  Center  to  expedite  the 
processing  of  applications  and  petitions 
in  those  situations  where  the  petitioner 
establishes  a  bona  fide  need  for  such 
action.  Ports-of-Entry,  therefore,  will 
remain  responsible  for  processing 
applicants  for  TN  admission  to  the 
United  States,  but  not  for  processing 
applications  for  extensions  of  stay. 

Representation  and  Appearance — 8 
CFR  Part  292 

AILA  suggested  that  8  CFR  214.6 
should  be  amended  to  specify  that  the 
provisions  of  8  CFR  part  292,  which 
pertain  to  the  representation  of  afiens 
who  are  in  Service  proceedings,  apply 
to  foreign  consultants  who  enter  the 
United  States  under  the  NAFTA.  AILA 
stated  that  such  a  change  "would 
enhance  alien  consumer  protection  from 
unscrupulous  consultants  who  might 
seek  to  take  advantage  of  aliens  under 
the  new  TN  program."  The  Service  will 
not  adopt  this  suggestion  because  8  CFR 
part  292  clearly  applies  to  all  of  Title  8 
of  the  Code  of  Federal  Regulations, 
including  professionals  admitted 
pursuant  to  8  CFR  214.6,  who  may 
represent  persons  in  proceedings  before 
the  Service.  The  Service  believes  that 
the  provisions  at  8  CFR  part  292  are 
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fully  adequate  to  protect  aliens  from  the 
actions  of  any  unscrupulous  legal 
consultants  without  needing  to  restate 
them  in  8  CFR  214.6. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  certification  is  made  in 
light  of  the  fact  that  this  regulation 
substantially  retained  the  standards  for 
the  admission  of  Canadians  formerly 
provided  for  under  the  CFTA  and. those 
set  forth  in  the  interim  rule.  Moreover, 
under  this  regulation,  only  5,500 
petitions  may  initially  be  approved 
annually  in  behalf  of  citizens  of  Mexico 
seeking  classification  as  TN 
professionals.  Additionally,  based  on 
the  Service's  experience  to  date,  it  is 
anticipated  that  only  a  limited  number 
of  citizens  of  Mexico  will  seek 
classification  as  treaty  traders  and 
investors  pursuant  to  this  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

ExecntiTC  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Natuiralization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 


has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)ofE.O.  12988. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
record  keeping  requirements.  Surety 
bonds. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  Officials,  Health  professions. 
Reporting  and  recordkeeping 
requirements,  Students. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  parts  103.  212,  214, 
235.  274a,  which  was  published  at  58 
FR  69205-69219  on  December  30. 1993, 
is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.&C  1101, 1103, 1182. 1184, 
1186a,  1187, 1221, 1281. 1282;  8  CFR  part  2. 


2.  Section  214.2  is  amended  by 
revising  paragraph  (e)  (22).  to  read  as 
follows: 

§214.2    Special  requliements  for 
admission,  extension,  and  maintenance  of 
status. 

*        •        •        •        •. 

(e)  *  •  * 

(22)  Denial  of  treaty  trader  or  treaty 
investor  status  to  citizens  of  Canada  or 
Mexico  in  the  case  of  certain  labor 
disputes,  (i)  A  citizen  of  Canada  or 
Mexico  may  be  denied  E  treaty  trader  or 
treaty  investor  status  as  described  in 
section  101(a)(15)(E)  of  the  Act  and 
section  B  of  Annex  1603  of  the  NAFTA 
if: 

(A)  The  Secretary  of  Labor  certifies  to 
or  otherwise  informs  the  Commissioner 
that  a  strike  or  other  labor  dispute 
involving  a  work  stoppage  of  workers  in 
the  alien's  occupational  classification. is 
in  progress  at  the  place  where  the  alien 
is  or  intends  to  be  employed;  and 

(B)  Temporary  entry  of  that  alien  may 
affect  adversely  either: 

(1)  The  settlement  of  any  labor 
dispute  that  is  m  progress  at  the  place 
or  intended  place  of  employment,  or 

(2)  The  employment  of  any  person 
who  is  involved  in  such  dispute. 

(ii)  If  the  alien  has  already 
commenced  employment  in  the  United 
States  and  is  participating  in  a  strike  or 
other  labor  dispute  involving  a  work 
stoppage  of  workers,  whether  or  not 
such  strike  or  other  labor  dispute  has' 
been  certified  by  the  Secretary  of  Labor, 
or  whether  the  Service  fias  been 
otherwise  informed  that  such  a  strike  or 
labor  dispute  is  in  progress,  the  aUen 
shall  not  be  deemed  to  be  failing  to 
maintain  his  or  her  status  solely  on 
account  of  past,  present,  or  future 
participation  in  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers,  but  is  subject  to  the  following 
terms  and  conditions: 

(A)  The  alien  shall  remain  subject  to 
all  applicable  provisions  of  the 
Immigration  and  Nationality  Act,  and 
regulations  promulgated  in  the  same 
manner  as  all  other  E  nonimmigrants; 
and 

(B)  The  status  and  authorized  period 
of  stay  of  such  an  alien  is  not  modified 
or  extended  in  any  way  by  virtue  of  his 
or  her  participation  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers. 

(iii)  Although  participation  by  an.E 
nonimmigrant  alien  in  a  strike  or  other 
labor  dispute  involving  a  work  stoppage 
of  workers  will  not  constitute  a  ground 
for  deportation,  any  alien  who  violates 
his  or  her  status  or  who  remains  in  the 
United  States  after  his  or  her  authorized 
period  of  stay  has  expired  will  be 
subject  to  deportation. 
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(iv)  If  there  b  a  strike  or  other  labor 
dispute  involv^g  a  ^ffotk.  stoppage  of 
workers  in  progress,  but  such  strike  or 
other  labor  dispute  is  not  certifled  under 
paragraph  (e)(2Z)(i)  of  this  section,  or 
the  Service  has  not  otherwise  been 
informed  by  th^  Secretary  that  such  a 
strike  or  labor  dispute  is  in  progress,  the 
Commissioner  shall  not  deny  entry  to  an 
applicant  for  i  jstatus. 


Dated:  August  13, 1997. 
Doris  Kfeiacner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  9&-601  Filed  1-8-98;  8:45  am] 

BUIINQ  CODE  4410-10-M 


NUCLEAR  REGULATORY 
COMMISSION 


3.  Section  2i)l.6  is  amended  by 


lOCFRPartSO 


revising  paragr«ph  (b)  to  read  as  follows:    """  315anAF73 


f  214.6   Canadian  and  Mexican  citiiens 
aaeWng  temporary  entry  to  engage  In 
buaineea  ectivMM  et  a  profeceional  level. 

*        •       *        *        * 

(b)  Definitiolri^.  As  used  in  this 
section,  the  tenhs: 

Business  activities^  at  a  professional 
level  means  those  undertakings  which 
require  that,  far  successful  completion, 
the  individual  has  a  least  a 
baccalaureate  degree  or  appropriate 
credentials  demonstrating  status  as  a 
professional  in  a  profession  set  forth  in 
Appendix  160$iD.l  of  the  NAFTA. 

Business  peijsjo/i.  as  defined  in  the 
NAFTA,  means  a  citizen  of  Canada  or 
Mexico  who  is  engaged  in  the  trade  of 
goods,  the  provision  of  services,  or  the 
conduct  of  investment  activities. 

Engage  in  bii$iness  activities  at  a 
professional  level  means  the 
performance  of  prearranged  business 
activities  for  a  United  States  entity, 
including  an  individual.  It  does  not 
authorize  the  es^blishment  of  a 
business  or  prakjtice  in  the  United  States 
in  which  the  pUfessional  will  be,  in 
substance,  self-j^mployed.  A 
professional  wiljl  be  deemed  to  be  self- 
employed  if  heji>r  she  will  be  rendering 
services  to  a  corporation  or  entity  of 
which  the  professional  is  the  sole  or 
controlling  shareholder  or  owner. 

Temporary  epftry,  as  defined  in  the 
NAFTA,  mean^  bntry  without  the  intent 
to  establish  per^ianent  residence.  The 
alien  must  satisfy  the  inspecting 
immigration  offiicer  that  the  proposed 
stay  is  temporary.  A  temporary  period 
has  a  reasonable,  finite  end  that  does 
not  equate  to  permanent  residence.  In 
order  to  establish  that  the  alien's  entry 
will  be  temporally,  the  alien  must 
demonstrate  to  the  satisfaction  of  the 
inspecting  immtigration  officer  that  his 
or  her  work  assignment  in  the  United 
States  will  end  eH  a  predictable  time  and 
that  he  or  she  will  depart  upon 
completion  of  the  assignment. 


Codes  and  Standards;  IEEE  National 
Consensus  Standard,  Withdrawal; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Fedml  Register 
on  December  23. 1997  (62  FR  66977). 
This  action  is  necessary  to  correct  an 
erroneous  Federal  Re^er  citation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Acting  Chief.  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Washington,  D.C. 
20555-0001,  telephone  (301)  415-7163. 
SUPPi.BIMENTARY  INFORMATION:  Chi  page 
66977,  in  the  first  column,  in  the  Ust 
paragraph,  in  the  second  line.  Federal 
Register  citation  "(62  FR  53933)"  is 
corrected  to  read  "(62  FR  53932)". 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Michael  T.  Lecar, 

Acting  Chief  Rules  and  Directives  Branch, 
Division  of  Administrative  Services.  Office 
of  Administration. 
(FR  Doc.  98-533  Filed  1-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-16;  Amendment  39- 
10270;  AD  98-01-06] 

RIN  212a-AA64 

Ainworthiness  Directives;  Precision 
Airmoth^e  Corporation  CartHjretors 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 


applicable  to  Precision  Airmotive 
Corporation  carburetors,  that  cimently 
requires  the  inspection  of  those 
cart)uretors  equipped  with  a  two-piece 
venturi  at  each  annual  inspection  to 
determine  if  the  primary  venturi  is  loose 
or  missing,  and  requires  the 
replacement  of  a  two-piece  venttiri  with 
a  one-piece  venturi  within  48  months 
after  the  effective  date  of  the  existing 
AD.  This  amendment  eliminates  the 
requirement  to  install  a  one-piece 
venturi.  and  allows  the  installation  of  a 
one-piece  ventiui  on  aQiected 
carburetors  as  an  optional  terminating 
action;  or,  requires  repetitive 
inspections  of  a  two-piece  venttui  on 
affected  carburetors,  lliis  AD  also  adds 
an  additional  carburetor  model,  and 
requires  the  installation  of  a  new  fuel 
nozzle  on  certain  carburetors  when  a 
one-piece  venturi  is  installed.  This 
amendment  is  prompted  by  service 
difficulty  reports  describing  engines  that 
fail  to  attain  rated  power,  run  rough,  or 
experience  power  loss  after  installation 
of  a  one-piece  venturi  in  accordance 
with  the  existing  AD,  and  by  incidents 
of  forced  landings  of  aircraft  powered  by 
engines  modified  to  comply  with  the 
existing  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
disruption  of  fuel  flow  to  the  engine 
resulting  in  failure  to  attain  rated  power, 

f>ower  loss  in  flight,  and  forced 
endings. 

DATES:  Effective  February  13, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
13, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Precision  Airmotive  Corporation, 
3220  100th  SU«et  SW.,  Building  E, 
Everett,  WA  98204;  telephone  (206) 
353-8181,  fax  (206)  348-3545.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.  Renton.  WA 
98055-4056;  telephone  (425)  227-2597. 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  airworthiness  directive 
(AD)  93-18-03.  Amendment  39-8688 
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(58  FR  50843,  September  29, 1993), 
which  is  applicable  to  Precision 
Ainnotive  COTporation  (fonnerly  Facet 
Aerospace  Products  Corporation  and 
Marvel-Schebler  Corporation)  Model 
MA-3A.  MA-3PA,  MA-3SPA,  andMA- 
4SPA  carburetors  equipped  with  two- 
piece  ventiuis,  was  published  in  the 
Federal  Register  on  August  1, 1997  (62 
FR  41321).  That  action  proposed  to 
require  repetitive  inspections  of  two- 
piece  ventiuis,  and  to  allow  installation 
of  one-piece  ventiuis  as  an  optional 
terminating  action  for  those  repetitive 
inspections  provided  certain  conditions 
are  met. 

Interested  persons  have  been  afforded 
an  opportvmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  (the  manufactiuer) 
states  that  the  AD  should  not  allow 
indefinite  repetitive  inspections,  with 
no  end  date  for  accomplishment  of  the 
terminating  action  (i.e.  installation  of  a 
one-piece  venturi),  since  the  terminating 
action  is  necessary  and  there  has  been 
no  soimd  technical  basis  established  for 
abandonment  of  the  required  date  for 
compliance.  The  FAA  does  not  concur. 
The  FAA  has  determined  that  the 
terminating  action  should  be  optional, 
based  upon  the  engines  reported 
running  rough  viath  the  one-piece 
venturi.  Continued  repetitive 
inspections  of  the  two-piece  venturi  or 
replacement  with  a  one-piece  ventiui 
will  provide  an  acceptable  level  of 
safety. 

The  commenter  also  states  that  by 
allowing  the  reinstallation  of  two-piece 
Venturis,  non-serviceable  parts  mi^t  be 
used,  particularly  since  the  manufacture 
of  these  parts  was  discontinued  in  the 
late  1980s.  If  reinstallation  of  a  two- 
piece  venturi  must  be  allowed,  the 
commenter  believes  that  this  option 
should  be  viewed  as  an  Alternative 
Method  of  Compliance  (AMOC)  and  not 
as  an  option  within  the  AD  itself.  The 
FAA  does  not  concur.  The  FAA  has 
determined  that  the  risk  of  installing 
non-serviceable  two-piece  Venturis  is  no 
greater  than  installing  any  other  non- 
serviceable  parts.  Obviously,  if  there  are 
no  serviceable  two-piece  Venturis 
available,  the  operator  must  continue 
operation  of  the  one-piece  ventiui  and 
install  a  new  fuel  nozzle  in  accordance 
with  ]}aragraphs  (c),  (d),  or  (e),  as 
applicable,  of  this  AD.  Since  the  options 
of  installing  a  two-piece  venturi  and 
maintaining  continuing  inspections,  or 
installing  a  new  fuel  nozzle  on 
carburetors  with  one-piece  Venturis 
when  engines  run  rough  or  do  not 
obtain  rated  power  both  result  in 
equivalent  levels  of  safety,  the  FAA  has 


determined  that  both  options  should  be 
presented  in  the  AD  instead  of 
relegating  the  installation  of  a  two-piece 
venturi  to  an  AMOC. 

Two  commenters  concur  with  the  AD 
as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  30,000 
carburetors  installed  on  aircraft  of  U.S. 
registry  will  be  affiected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  375  per 
carburetor.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,850,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will-not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  thie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Audiority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [Amended! 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-«688  (58  FR 
50843,  September  29. 1993)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-10270,  to  read  as 
follows: 

98-01-06  PredsioB  Airmotive  CMporatkm: 

Amendment  39-10270.  Superwdes 
airworthiness  directive  (AD)  93-18-03, 
Amendment  39-8688. 
Applicability:  Precision  Aiimotive 
Corporation  (formerly  Facet  Aerospace 
Products  Corporation  and  Marvel-Schebler 
Corporation)  Model  MA-3,  MA-3A,  MA- 
SPA,  MA-3SPA,  MA-4SPA  carburetore 
installed  on  but  not  limited  fb  Textron 
Lycoming  0-235, 0-290,  and  0-320  series 
engines,  and  Teledyne  Continental  Motors 
A-65,  A-75,  C-75,  C-85.  C-90,  C-115,  C- 
125,  C-14S,  O-200,  and  Q-300  series 
engines.  These  engines  are  installed  on,  but 
not  limited  to,  nonmally  aspirated 
reciprocating  engine  powered  aircraft 
manufactured  by  Cessna,  Piper,  Raytheon, 
and  Mooney. 

Note  1:  This  AD  applies  to  each  carburetor 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheuer  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
carburetors  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  disruption  of  fuel  flow  to  the 
engine  resulting  in  failure  to  attain  rated 
power,  power  loss  in  flight,  and  forced 
landings,  accomplish  the  following, 
accomplish  the  following: 

(a)  For  Precision  Airmotive  Corporation 
Model  MA-3A,  A-3PA.  MA-3SPA,  and 
MA4-SPA  carburetors: 

(1)  If  not  previously  accomplished,  prior  to 
further  flight,  inspect  the  carburetor  to 
determine  if  a  two-piece  venturi  is  installed. 
Carburetors  that  have  the  letter  "V"  stamped 
or  etched  on  the  lower  portion  of  the  data 
plate,  or  that  have  a  black,  yellow,  or  blue 
data  plate  showing  the  Precision  Airmotive 
Corporation  name  and  logo,  or  that  have  a 
black  Facet  Aerospace  Products  data  plate 
with  a  serial  number  beginning  with  750,  are 
already  equipped  with  a  one-piece  venturi 
and  no  further  action  is  necessary  provided 
the  engine  does  not  subsequently  run  rough 
or  experience  power  loss. 

(2)  If  a  two-piece  venturi  is  installed, 
inspect  the  carburetor  at  each  annual,  100- 
hour,  or  progressive  inspection,  to  detemnine 
if  the  primary  venturi  is  loose  or  missing.  If 
either  of  these  conditions  is  found,  prior  to 


UMI 
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further  flight,  np^  the  carburetor  by 
instalUng  a  serviUable  two-piece  venturi  or 
by  installing  a  ona-piece  venturi  in 
accordance  with  Precision  Airmotive  Service 
Bulletin  (SB)  No.  MSA-2.  Revision  1,  dated 
November  11, 1991,  Revision  2,  dated 
December  28, 19t),  or  Revision  3,  dated 
October  10, 1995.  Installing  a  one-piece 
venturi  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
paragraph. 

(3)  If  a  one-piece  venturi  is  already 
installed,  or  installed  in  accordance  with 
sub-paragraph  (2]  of  this  paragraph,  and  the 
engine  subsequently  runs  rough  or 
experiences  powet  loss,  accomplish  either  of 
the  following: 

(i)  Modify  the  carburetor  in  accordance 
with  paragraphs  (o),  (d)  or  (e)  of  this  AD,  as 
applicable;  or        [ 

(ii)  Install  a  carfakiretor  containing  a  two- 
piece  venturi  an^  resume  the  repetitive 
inspections  requiff d  by  paragraph  (a)(2)  of 
this  AD. 

(b)  For  Precision  Airmotive  Corporation 
Model  MA-3  series  carburetors:  at  the  next 
annual,  100-hour,  or  progressive  inspection, 
whichever  occur$  first,  after  the  effective  date 
of  this  AD,  inspect  the  carburetor  to 
determine  if  the  piimary  venturi  is  loose  or 
missing.  If  either  of  these  conditions  are 


found,  prior  to  further  flight,  repair  the 
carburetor  by  installing  a  serviceable  two- 
piece  venturi,  or  replace  the  entire  carburetor 
with  a  serviceable  carburetor.  Repeat  this 
inspection  at  each  aimual,  100-hour,  or 
promessive  inspection. 

(c)  For  Precision  Airmotive  Corporation 
Model  MA-3SPA  series  carburetors  with  part 
numbers  (P/N)  10-4894  or  10-4115-1, 
installed  on  Teledyne  Continental  Model  O- 
200A  series  engines  modified  on  or  after  the 
effective  date  of  this  AD  by  installing  a  one- 
piece  venturi,  install  a  new  fuel  nozzle  in 
accordance  with  Precision  Airmotive  SB 
MSA-7,  dated  September  30, 1994,  at  the 
time  of  installation  of  the  one-piece  ventiui. 

(d)  For  Precision  Airmotive  Corporation 
Model  MA-3SPA  series  carburetors  with  P/ 
Ns  10-4895, 10-4439,  or  10-3237,  installed 
on  Teledyne  Continental  Model  O-300  or  C- 
145  series  engines  modified  on  or  after  the 
effective  date  of  this  AD  by  installing  a  one- 
piece  venturi,  install  a  new  fuel  nozzle  in 
accordance  with  Precision  Airmotive  SB  No. 
MSA-8.  dated  July  10, 1995,  at  the  time  of 
installation  of  the  one-piece  venturi. 

(e)  For  Precision  Airmotive  Corpmation 
Model  MA-3SPA  series  carburetors  with  P/ 
Ns  10-4240, 10-4252.  10-4252-1,  or  10- 
4457,  installed  on  Teledyne  Continental 
Model  C-75,  C-85,  or  C-90  series  engines 
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modified  on  or  after  the  efiisctive  date  of  this 
AD  by  installing  a  one-piece  venturi,  install 
a  new  fuel  nozzle  in  accordance  with 
Precision  Airmotive  SB  No.  MSA-9,  dated 
October  10, 1995,  at  the  time  of  installation 
of  the  one-piece  venturi. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Seattle  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Seattle 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(h)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Precision  Airmotive  Corporation  SBs: 


Document  No. 


Pages 


1-3 
1-3 
1-4 
1-3 
1-3 
1-3 


Revision 


1 
2 
3 

Original 
Original 
Original 


Date 


November  11,  1991. 
December  28,  1993. 
October  10,  1995. 
September  30,  1994. 
July  10,  1995. 
October  10. 1995. 


This  incorporation  by  refisrence  was 
approved  by  the  EJi^ector  of  the  Federal 
Register  in  accord^ce  with  5  U.S.C  552(a) 
and  1  CFR  part  51*  Copies  may  be  obtained 
from  Precision  Airmotive  Corporation,  3220 
100th  Street  SW.,  piuilding  E,  Everett,  WA 
98204;  telephone  (jl^oe)  353-8181.  bx  (206) 
348-3545.  Copies  liay  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Fedeitd  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effiective  on 
February  13, 1998. 

Issued  in  Buriingi  on,  Massachusetts,  on 
December  23, 1997. 

Jay  J.  Pardee, 

Manager,  Engine  oiik/  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  9ft-70  Filed  1-8-98;  8:45  amj 
BILUNQ  CODE  4sie-ia-b 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9e-CE-66-AO;  Amendment  39- 
10273;  AO  9»-01-1(g 

RiN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautlca  S.A.,  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  87-03-10, 
which  currently  requires  repetitively 
inspecting  the  fillet  area  of  both  the  left 
and  right  main  landing  gear  (MLG) 
wheel  axle/piston  tube  support  jimction 
area  for  cracks  on  Empresa  Brasileira  de 
Aeronautica  S.A.  (EKffiRAER)  Models 


EMB-llOPl  and  EMB-110P2  airplanes, 
and  requires  replacing  any  MLG  wheel 
axle/piston  tube  assembly  where  a  crack 
is  foimd.  AD  87-03-10  also  provided 
the  option  of  reworking  this  area  when 
no  cracks  were  found  as  terminating 
action  for  the  repetitive  inspections.  The 
Federal  Aviation  Administration's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  This  AD  requires  the 
following  on  EMBRAER  Models  EMB 
110-Pl  and  EMB  110-P2  airplanes  that 
do  not  have  an  "R"  stamped  on  both  the 
left  and  right  MLG  wheel  axle/piston 
tube  assembly  end-piece:  inspecting 
(one-time)  the  fillet  area  of  each  MLG 
wheel  axle/piston  tube  support  junction 
area  to  assure  that  the  area  is  free  of 
cracks,  replacing  any  MLG  wheel  axle/ 
piston  tube  assembly  if  a  crack  is  found, 
and  reworking  this  area  on  t>oth  the  left 
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and  right  MLC's,  as  terminating  action 
for  the  repetitive  inspections  that  are 
currently  required  by  AD  87-03-10.  The 
actions  specified  in  this  AO  are 
intended  to  prevent  failure  of  the  MLG 
wheel  axle/piston  tube  assembly  caused 
by  fatigue  cracking,  which  could  result 
in  loss  of  control  of  the  airplane  during 
landing  operations. 

DATES:  Effective  February  9, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  9. 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
EMBRAER,  Av.  Brig  Faira  Lima  2170, 
12227-901,  Sao  Jose  dos  Campos-SP. 
Brazil.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  9&-CE-6&-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  Jackson,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160.  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7358;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  MFORMATION: 

ETents  Leading  to  the  Issuance  of  This 
AO 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  EMBRAER  Models  EMB-llOPl 
and  EMB-110P2  airplanes  that  do  not 
have  an  "R"  stamped  on  both  the  left 
and  right  MLG  wheel  axle/piston  tube 
assembly  end-piece  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  March 
12, 1997  (62  FR  11384).  The  NPRM 
proposed  to  supersede  AD  87-03-10 
with  a  new  AD  that  would  require 
inspecting  (one-time)  the  fillet  area  of 
both  the  left  and  right  MLG  wheel  axle/ 
piston  tube  support  juncticm  area  to 
assure  that  the  area  is  free  of  cracks, 
replacing  any  MLG  wheel  axle/piston 
tube  assembly  if  a  crack  is  foimd,  and 
reworking  this  area  on  both  the  left  and 
right  MLG's,  as  terminating  action  for 
the  repetitive  inspections  that  are 
currently  required  by  AD  87-03-10. 
Airplanes  that  have  an  "R"  stamped  on 
both  the  left  and  right  MLG  wheel  axle/ 
piston  tube  assembly  end-piece  either 
(1)  have  a  design  configuration  that  is 
different  from  the  unsafe  condition 


specified  in  this  document;  or  (2)  the 
airplanes  already  have  both  the  left  and 
right  MLG  wheel  axle/piston  tube 
assembly  reworked.  Accomplishment  of 
the  proposed  inspection  as  specified  in 
the  NPRM  would  be  in  accoidance  with 
EMBRAER  Service  Bulletin  (SB)  No. 
110-032-0068,  dated  December  20, 
1985.  Accomplishment  of  the  proposed 
rework  as  specified  in  the  NPRM  would 
be  required  in  accordance  with 
EMBRAER  SB  No.  110-032-0071, 
Change  No.  01,  dated  June  21, 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cos;  to  the  public. 

The  FAA's  Detennination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
Upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
in  the  U.S.  registry  will  be  afliected  by 
this  AD,  that  it  will  take  approximately 
22  workhouis  (inspection:  8  workhours; 
rework:  14  workhours)  per  airplane  to 
accomplish  this  AD,  and  that  Uie 
average  labor  rate  is  approximately  $60 
an  hour.  There  is  no  cost  for  parts  to 
accomplish  this  AD.  Based  on  these 
figures,  the  total  coat  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$66,000. 

The  initial  inspection  cost  of  this  AD 
is  the  same  as  that  required  by  AD  87- 
03-10.  The  difference  in  the  inspection 
costs  of  this  AD  and  AD  87-03-10  is 
that  this  AD  does  not  require  the 
repetitive  inspections  and  AD  87-03-10 
ciurently  requires  repetitive  inspections 
every  1,000  landings.  The  required 
rework  eliminates  the  repetitive 
inspection  requirement,  and  is  optional 
in  AD  87-03-10. 

The  FAA  does  not  have  any  way  of 
determining  how  many  airplanes  have 
an  "R"  stamped  on  both  the  left  and 
right  MLG  wheel  axle/piston  tube 
support  junction  area  end-piece  and 
have  these  areas  reworked,  and, 
therefore  already  have  the  actions  of  this 
AD  accomplished.  The  affected 
airplanes  are  no  longer  in  production 
with  few  airplanes  being  operated  in  the 
United  States.  Since  AD  87-03-10 


provided  the  option  of  reworking  the 
area  on  both  the  left  and  right  MLG's  as 
terminating  action  for  the  repetitive 
inspections,  the  FAA  believes  that  most 
of  the  operators  will  have  accomplished 
the  rework  and  will  not  be  affected  by 
this  AD. 

The  FAA's  Aging  Commuter  Aircraft 
Policy 

The  actions  required  by  this  AD  are 
consistent  with  the  FAA's  aging 
commuter  aircraft  poUcy.  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
niunber  of  required  critical  inspections, 
the  modification  should  be 
incorporated.  This  policy  is  based  on 
the  FAA's  determination  that  reliance 
on  critical  repetitive  inspections  on 
airplanes  utilized  in  commuter  service 
carries  an  imnecessary  safety  risk  when 
a  design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

The  ahemative  to  rewoning  the  fillet 
area  of  the  left  and  right  MLG  wheel 
axle/piston  tube  support  junction  area  is 
to  rely  on  the  repetitive  inspections 
currently  required  by  AD  87-03-10  to 
detect  cracks  in  this  area. 

Kcgolatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  dbect  effects  on  the 
Statesi^n  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
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contained  in  th^  jRules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  captiop  ADDRESSES. 

List  of  Subjects  itn  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoptioii  of  the;  Amendment 

Accordingly,  ttursuant  to  the 
authority  delegatjed  to  me  by  the 
Administrator,  tne  Federal  Aviation 
Administration  fipiends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— Aim 
DIRECTIVES 


rORTHINESS 


1.  The  author^  ^  citation  for  part  39 
continues  to  reaqf  as  follows: 

Authority:  49  ui$.C.  106(g),  40113, 44701. 
§39.13    [AmmdeKA 

2.  Section  39.  |^  is  amended  by 
removing  Airwotrihiness  Directive  (AD) 
87-03-10,  Amendment  39-5524,  and  by 
adding  a  new  AD  to  read  as  follows: 
9S-4)1-10    Empre^  Brasileira  De 

Aeranautica  AJA:  Amendment  39-10273; 
Docket  96-CE-«6-AD.  Supersedes  AD 
87-03-10,  Amendment  39-5524. 
Applicability:  Models  EMB-llOPl  and 
EMB-110P2  airplanes,  all  serial  numbers, 
certificated  in  any  category,  that  do  not  have 
an  "R"  stamped  on  both  the  left  and  right 
main  landing  gear  (MLG)  wheel  axle/piston 
tube  assembly  end>piece. 

Note  1:  Airplanes  that  have  an  "R" 
stamped  on  both  the  left  and  right  MLG 
wheel  axle/piston  tube  assembly  end-piece 
either  (1)  have  a  design  configuration  that  is 
different  from  the  oasafe  condition  specified 
in  this  AD;  or  (2)  already  have  both  the  left 
and  right  MLp  whail  axle/piston  tube 
support  junction  araa  reworked.  EMBRAER 
Service  Bulletin  (SB)  No.  110-032-0071, 
Change  No.  01,  dated  June  21, 1988,  includes 
procedures  for  thislgework,  including 
stamping  an  "R"  oa  both  the  left  and  right 
MLG  wheel  axle/piston  tube  assembly  end- 
piece. 

Note  2:  This  AD  i|>plies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardlew  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  oif  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The-request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  within  the  next  100 
landings  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

Note  3:  If  the  number  of  landings  is 
imknown,  hours  time-in-service  (TIS)  may  be 
used  by  multiplying  the  number  of  hours  TIS 
by  0.50.  If  hours  TIS  are  utilized  to  calculate 
the  number  of  landings,  tliis  would  make  the 
AD  effiective  "within  the  next  200  hours  TIS 
after  the  effiective  date  of  this  AD." 

To  prevent  failure  of  a  MLG  wheel  axle/ 
piston  tube  assembly  caused  by  fatigue 
cracking,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Inspect,  using  either  eddy  current,  dye 
penetrant,  or  magnetic  particle  methods,  the 
fillet  area  in  both  the  left  and  right  MLG 
wheel  axle/piston  support  junction  area  for 
cracks  in  accordance  with  the  instructions 
contained  in  EMBRAER  SB  No.  110-O32- 
0068,  dated  December  20, 1985.  Included  in 
this  SB  is  ERAM  SB  No.  32-22,  which 
includes  procedures  for  accomplishing  this 

•  inspection.  If  any  cracks  are  found,  prior  to 
further  flight,  replace  the  MLG  wheel  axle/ 
piston  tube  assembly  with  an  uncracked 
assembly. 

(b)  Visually  inspect  the  fillet  radius  in  both 
the  left  and  right  MLG  wheel  axle/piston  tube 
support  junction  area  to  determine  whether 
the  profile  requires  rework.  Accomplish  the 
inspection  in  accordance  with  the 
instructions  in  ERAM  SB  No.  32-25,  which 

is  part  of  EMBRAER  SB  No.  110-032-0071, 
Change  No.  01,  dated  June  21, 1988. 

(1)  If  the  profile  of  the  area  of  each  MLG 
is  like  the  one  presented  in  image  (A)  Figure 
1  of  ERAM  SB  No.  32-25,  which  is  part  of 
EMBRAER  SB  No.  110-032-0071,  Change 
No.  01,  dated  June  21, 1988,  prior  to  further 
flight,  polish  the  junction  area  using  a  fine 
grit  abrasive  cloth  and  stamp  the  letter  "R" 
on  the  MLG  wheel  axle/piston  tube  assembly 
end-pipe. 

(2)  If  the  profile  of  the  area  of  each  MLG 
is  like  the  one  presented  in  image  (B)  Figure 
1  of  ERAM  SB  No.  32-25,  which  is  part  of 
EMBRAER  SB  No.  110-032-0071,  Change 
No.  01,  dated  June  21, 1988,  prior  to  further 
flight,  accomplish  the  following  in 
accordance  with  EMBRAER  SB  No.  110-032- 
0071,  Change  No.  01,  dated  June  21, 1988: 

(i)  Rework  each  MLG  wheel  axle/piston 
tube  support  junction  area; 

(ii)  Polish  each  junction  area  using  a  fine 
grit  abrasive  cloth;  and 

(iii)  Stamp  the  letter  "R"  on  each  MLG 
wheel  axle/piston  tube  assembly  end-pipe. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  Campus  Building,' 
1701  Columbia  Avenue,  suite  2-160,  College 
Park,  Geoigia  30337-2748. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO. 


(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  87-03-10 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  EMBRAER 
Service  Bulletin  No.  110-032-0068,  dated 
December  20, 1985.  The  modification 
(rework,  polishing,  and  stamping)  required 
by  this  AD  shall  be  done  in  accordance  with 
EMBRAER  Service  Bulletin  No.  110-032- 
0071,  Change  No.  01,  dated  June  21, 1988. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
EMBRAER,  Av.  Brig  Faira  Lima  2170, 12227- 
901,  Sao  )ose  dos  Campos-SP,  Brazil  Copies 
may  be  inspected  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Stiwt.  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  (39-10273)  supersedes 
AD  87-03-10,  Amendment  39-5524. 

(g)  This  amendment  (39-10273)  becomes 
effective  on  February  9, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
December  24, 1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Serrice. 

[FR  Doc.  98-103  Filed  1-8-98;  8:45  am) 

BILUNQ  CODE  4t10-1S-U 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1610 

Revision  of  Freedom  of  Information 
Act  Regulations 

AOENCY:  Equal  Employment 
Opportimity  Commission. 
ACTION:  hiterim  final  rule. 


SUMMARY;  The  Equal  Employment 
Opportimity  Commission  (EEOC)  is 
revising  its  Freedom  of  hiformation  Act 
(FOIA)  regulations  on  Availability  of 
Records  to  conform  with  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996.  EEOC  is  also 
implementing  a  delegation  of  the 
Regional  Attorney's  FOIA 
responsibilities,  updating  office 
addresses,  and  correcting  some 
typographical  errors. 
DATES:  This  interim  final  rule  is 
effective  on  January  9, 1998.  Comments 
must  be  submitted  on  or  before  March 
10, 1998. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Frances  M.  Hart, 
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Executive  Officer,  Executive  Secretariat, 
Equal  Emplojmient  Opportunity 
Commission,  1801  L  Street,  N.W., 
Washington.  D.C.  20507. 

As  a  convenience  to  commentators, 
the  Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
niunber  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll  free 
number.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4078  (voice)  or  (202)  663- 
4077  (TDD).  (These  are  not  toll  free 
numbers.)  Copies  of  comments 
submitted  by  the  public  will  be 
available  for  review  at  the  Commission's 
Ubrary,  room  6502, 1801  L  Street,  N.W., 
Washington,  D.C.  20507  between  the 
hours  of  9:30  a.m.  and  5:00  p.m. 
FOn  FURTHER  tNFORMATION  COI4TACT: 
Thomas  J.  Schlageter,  Assistant  Legal 
Counsel,  or  Emily  Kim,  Staff  Attorney, 
at  (202)  663-4669.  Copies  of  this  interim 
final  rule  are  available  in  the  following 
alternate  formats:  Large  print,  braille, 
electronic  file  on  computer  disk,  and 
audio-tape.  Copies  may  be  obtained 
from  EEOC's  Publication  Center  by 
calling  1-800-669-3362  (voice)  or  1- 
800-669-6820  (TDD). 
SUPPI.BNB>n-ARY  INFORMATION:  The 
Commission  is  revising  its  regulations 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552,  to  implement  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (Pub.  L.  105-231). 
The  Electronic  FOLA  Amendments 
("Amendments")  require  several 
changes  in  the  regulations.  The 
Commission  is  also  revising  the 
regulation  to  reflect  a  delegation  of 
FOIA  responsibilities  by  the  Regional 
Attorneys,  updating  field  office 
addresses,  and  correcting  some 
typographical  errors. 

A  determination  has  been  made  by 
the  Commission  that  compelling  reasons 
exist  to  promulgate  this  interim  rule 
without  prior  opportunity  for  public 
comment.  This  rule  is  necessary  for 
effective  implementation  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  which  require 
that  this  Act  take  effect  on  March  31, 
1997,  except  for  sections  7  and  8,  which 
take  effect  on  October  2, 1997. 
Comments  received  in  response  to  the 
publication  of  this  interim  final  rule 
will  be  considered. 

The  Amendments  now  require  that 
certain  records  be  made  available 


electronically.  The  Commission  has 
created  an  Internet  web  site  at  which 
some  of  this  information  and  much 
additional  information  about  the 
Commission  can  be  accessed. 
Accordingly,  the  Commission  is  revising 
§  1610.4(a)  of  the  regulations  to  identify 
the  web  site  through  which  the  public 
may  access  information. 

The  Amendments  increase  the  time 
limit  for  agency  responses  to  FOIA 
requests  to  20  days.  Accordingly,  in 
paragraph  (a)  of  the  revised  §  1610.9,  the 
Commission  will  now  have  20  days  to 
respond  to  FOLA  requests,  instead  of  10. 

The  Amendments  provide  that  FOIA 
requesters  may.  in  circumstances  of 
"compelling  need,"  be  eligible  for 
expedited  processing  of  their 
information  requests.  The  Commission, 
therefore,  is  adding  a  new  paragraph  (c) 
to  §  1610.9  wherein  requests  for 
information  may  be  considered  for 
expedited  processing  if  the  requester 
can  show  "compelling  need"  through  a 
certified  statement.  Under  the  new 
regulation,  the  Commission  must  notify 
the  requester  within  10  days  whether 
she  or  he  will  receive  information  on  an 
expedited  basis.  The  requester  can 
appeal  the  Commission's  decision  to 
deny  a  request  for  expedited  processing. 

To  the  extent  practicable  and 
consistent  with  the  interest  protected  by 
the  various  exceptions,  the 
Amendments  require  that  agencies 
indicate  the  amount  of  withheld 
information.  Thus,  when  withholding 
information,  the  revised  §  1610.10(c) 
requires  the  Commission  to  indicate  the 
estimated  volume  of  information  it  is 
withholding,  provided  that  doing  so 
will  not  harm  an  interest  protected  by 
that  statute.  Also,  when  releasing  only 
portions  of  dociunents.  the  Conunission 
must  indicate  the  volume  of  the  deleted 
materials,  and  to  the  extent  possible,  the 
location  of  the  deletion  within  the 
document. 

Under  the  revised  §  1610.21,  the  Legal 
Counsel  will  now  submit  the  annual 
report  to  the  Attorney  General  on  a 
fiscal  year  basis,  instead  of  to  Congress 
on  a  calendar  year  basis. 

Other  changes  not  required  by  the 
Amendments  include  revisions  in 
§§1610.8  through  1610.11  and  1610.14 
reflecting  that  Regional  Attorneys  may 
'delegate  their  responsibilities  under 
these  sections,  and  revisions  to  §  1610.4 
reflecting  field  office  changes  of 
address. 

Finally,  some  typographical  errors 
have  been  corrected. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Conunission,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
606(b)),  has  reviewed  this  regulation 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Executive  Order  12866 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  E.O.  12866  because  the 
revisions  contained  in  this  interim  final 
rule  incorporate  only  those  changes 
required  by  the  Electronic  FOLA 
Amendments  of  1996.  a  provision 
allowing  Regional  Attorneys  to  delegate 
their  FOIA  responsibilities,  updated 
regional  office  addresses,  and 
corrections  of  typographical  errors. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  29  CFR  Part  1610 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
records. 

For  the  reasons  stated  in  the 
preamble,  29  CFR  Part  1610  is  amended 
as  set  forth  below. 

PART  1610— AVAILABILITY  OF 
RECORDS 

1.  The  authority  citation  for  29  CFR 
part  1610  is  revised  to  read  as  follows: 
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31  U.S.C.  9701 
2.  Section  161( 


AudMriljr:  42  U.S  C.  2000e-12(a).  5  U.S.C. 
552  as  amended  by  Pub.  L.  93-502,  Pub.  L. 
99-570.  and  Pub.  U  [105-231;  for  §  1610.15. 
noDsearch  or  copy  ibrtions  are  issued  imder 

^4  is  amended  by 
adding  a  new  sentence  to  paragraph  (a) 
after  the  first  sentence,  removing  the 
word  "it"  and  adjcfing  in  its  place  the 
word  "its"  in  the  fourth  sentence,  and 
revising  paragraph  (c)  to  read  as  follows: 

S  1610.4   Public  mfftrencafacilitie*  and 
current  index. 

(a)  *  •  *  Any  sU^h  materials  created 
on  or  after  Noven^ber  1, 1996  may  also 
be  accessed  throu^  the  Internet  at 
EEOC's  World  WJle  Web  site  at 
http:www.eeoc.gQ  v. 


(c)  The  Commil 
Albuquerque  Arei 
District).  505 " 
900.  Albuquei 
Atlanta  District 


•  •  • 


sion's  field  offices  are: 

Office  (Phoenix 
juette,  NW.  Suite 
,  le.  MM  87102.  - 
iffice,  100  Alabama 


Street,  SW.  Suite  4R30,  Atlanta,  GA 
30303. 
Baltimore  District  Office.  City  Crescent 

Building.  10  SoMth  Howard  Street,  3rd 

Floor,  Baltimore,  MD  21201. 
Birmingham  District  Office,  1900  3rd 

Avenue,  North,  Suite  101. 

Birmingham.  Ali  35203-2397. 
Boston  Area  Officj^  (New  York  District). 

J  Congress  Street.  10th  Floor.  Room 

1001,  Boston,  MA  02114. 
Buffalo  Local  Offioe  (New  York  District). 

6  Fountain  Plaza,  Suite  350.  Buffalo, 

NY  14202.         ij 
Charlotte  District  Office,  129  West  Trade 

Street,  Suite  400,  Charlotte,  NC  28202. 
Chicago  District  Office,  500  West 

Madison  Street,  Suite  2800,  Chicago, 

IL  60661.  !| 

Cincinnati  Area  Omce  (Cleveland 

District).  525  Viitte  Street,  Suite  810. 

Cincinnati.  OH  !4i5202-3122. 
Cleveland  District;  Office.  1660  West 

Second  Street,  S^ite  850,  Cleveland. 

OH  44113-1454.1 
Dallas  District  Of^te.  207  S.  Houston 

SUwt,  3rd  FlooilDallas,  TX  75202- 

4726.  J] 

Denver  District  Office,  303  E.  1 7th 

Avenue,  Suite  5lio,  Denver,  CO  80203. 
Detroit  District  Office,  477  Michigan 

Avenue.  Room  8^5,  Detroit,  MI 

48226-9704.      1 1 
El  Paso  Area  Offic^  (San  Antonio 

District),  The  Cdihmons,  Building  C. 

Suite  100.  4171  N.  Mesa  Street.  El 

Paso.  TX  79902. 
Fresno  Local  Offioa  (San  Francisco 

District).  1265  Wfest  Shaw  Avenue. 

Suite  103,  Fresno,  CA  93711. 
Greensboro  Local  Office  (Charlotte 

District),  801  Summit  Avenue, 

Greensboro,  NC  27405-7813. 
Greenville  Local  Office  (Charlotte 

District),  Wachovia  Building,  15 


South  Main  Street,  Suite  530, 
Greenville,  SC  29601. 
Honolulu  IjDcal  Office  (San  Francisco 

District).  300  Ala  Moana  Boulevard, 
Room  7123-A.  PO  Box  50082. 

Honolulu.  HI  96850-0051. 
Houston  District  Office.  1919  Smith 

Street.  7th  Floor.  Houston.  TX  77002. 
Indianapolis  District  Office,  101  West 

Ohio  Street,  Suite  1900,  Indianapolis, 

IN  46204-4203. 
Jackson  Area  Office  (Birmingham 

District),  207  West  Amite  Street, 

Jackson,  MS  39201. 
Kansas  City  Area  Office  (St.  Louis 

District),  400  State  Avenue,  Suite  905, 

Kansas  City,  KS  66101. 
Little  Rock  Area  Office  (Memphis 

District),  425  West  Capitol  Avenue, 

Suite  625.  Little  Rock,  AR  72201. 
Los  Angeles  District  Office,  255  E. 

Temple  Street,  4th  Floor,  Los  Angeles, 

CA  90012. 
Louisville  Area  Office  (Indianapolis 

District).  600  Dr.  Martin  Luther  King 

Jr.  Place,  Suite  268.  Louisville,  KY 

40202. 
Memphis  District  Office,  1407  Union 

Avenue.  Suite  621.  Memphis.  TN 

38104. 
Miami  District  Office.  One  Biscayne 

Tower,  2  South  Biscayne  Boulevard, 

Suite  2700,  Miami,  FL  33131. 
Milwaukee  District  Office.  310  West 

Wisconsin  Avenue,  Suite  800. 

Milwaukee,  Wl  53203-2292. 
Minneapolis  Area  Office  (Milwaukee 

District),  330  South  Second  Avenue, 

Suite  430.  Minneapolis.  MN  55402- 

2224. 
Nashville  Area  Office  (Memphis 

District),  50  Vantage  Way,  Suite  202, 

Nashville,  TN  37228-9940. 
Newark  Area  Office  (Philadelphia 

District),  1  Newark  Center.  21st  Floor. 

Newark,  NJ  07102-5233. 
New  Orleans  District  Office,  701  Loyola 

Avenue,  Suite  600,  New  Orleans,  LA 

70113-9936. 
New  York  District  Office.  7  Worid  Trade 

Center,  18th  Floor,  New  York.  NY 

10048-1102. 
Norfolk  Area  Office  (Baltimore  District), 

Worid  Trade  Center.  101  South  Main 

Street.  Suite  4300,  Norfolk,  VA  23510. 
Oakland  Local  Office  (San  Francisco 

District),  1301  Clay  Street,  Suite 

1170-N,  Oakland,  CA  94612-5217. 
Oklahoma  Area  Office  (D^las  District), 

210  Park  Avenue,  Suite  1350, 

Oklahoma  City,  OK  73102. 
Philadelphia  District  Office,  21  South 

5th  Street.  Suite  400.  Philadelphia. 

PA  19106-2515. 
Phoenix  District  Office.  3300  N.  Central 

Avenue,  Suite  690,  Phoenix,  AZ 

85012-2504. 
Pittsburgh  Area  Office  (Philadelphia 

District).  1001  Liberty  Avenue.  Suite 

300.  Pittsburgh.  PA  15222-4187. 


Raleigh  Area  Office  (Chariotte  District), 

1309  Annapolis  Drive,  Raleigh,  NC 

27608-2129. 
Richmond  Area  Office  (Baltimore 

District),  3600  West  Broad  Street, 

Room  229,  Richmond,  VA  23230. 
San  Antonio  District  Office,  5410 

Fredericksburg  Road,  Suite  200,  San 

Antonio,  TX  78229-3555. 
San  Diego  Area  Office  (Los  Angeles 

District),  401  B  Street,  Suite  1550.  San 

Diego,  CA  92101. 
San  Francisco  District  Office,  901 

Market  Street,  Suite  500,  San 

Francisco.  CA  94103. 
San  Jose  Local  Office  (San  Francisco 

District).  96  North  3rd  Street,  Suite 

200.  San  Jose.  CA  95112. 
Savannah  Local  Office  (Atlanta  District), 

410  Mall  Boulevard,  Suite  G. 

Savannah.  GA  31406-4821. 
Seattle  District  Office,  Federal  Office 

Building,  909  First  Avenue,  Suite  400. 

Seattle,  WA  98104-1061. 
St.  Louis  District  Office,  Robert  A. 

Young  Building,  1222  Spruce  Street. 

Room  8.100.  St.  Louis,  MO  63103. 
Tampa  Area  Office  (Miami  District).  501 

East  Polk  SU«et,  Room  1020,  Tampa, 

FL  33602. 
Washington  Field  Office  (Baltimore 

District),  1400  L  Street.  NW,  Suite 

200,  Washington,  DC  20005. 

S  1610.5    [Amended] 

3.  Paragraph  (c)  of  §  1610.5  is 
amended  by  replacing  "verify  the  scope 
of  the  request  and;"  with  "verily  the 
scope  of  the  request  and,"  at  the  end  of 
paragraph  (c). 

4.  Section  1610.8  is  revised  to  read  as 
follows: 

§1610.8    Authority  to  determine. 

The  Legal  Counsel's  designee,  the 
regional  attorney,  or  the  regional 
attorney's  designee,  when  receiving  a 
request  pursuant  to  these  regulations, 
shall  grant  or  deny  each  such  request. 
That  decision  shall  be  final,  subject  only 
to  administrative  review  as  provided  in 
§1610.11  of  this  subpart. 

5.  Section  1610.9  is  amended  by 
revising  the  heading,  the  introductory 
text  of  paragraph  (a),  and  paragraph  (b). 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows: 

f  1 61 0.9    Responaes:  timing. 

(a)  The  Legal  Coimsel's  designee,  the 
regional  attorney,  or  the  regional 
attorney's  designee  shall  either  grant  or 
deny  a  request  for  records  within  20 
working  days  after  receipt  of  the  request 
unless  additional  time  is  required  for 
one  of  the  following  reasons: 

*        *        *        *        *s 

(b)  When  additional  time  is  required 
for  one  of  the  reasons  stated  in 
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paragraph  (a)  of  this  section  the  Legal 
Counsel's  designee,  the  regional 
attorney,  or  the  regional  attorney's 
designee,  shall  acknowledge  receipt  of 
the  request  within  the  20  day  period 
and  include  a  brief  notation  of  the 
reason  for  the  delay  and  an  indication 
of  the  date  on  which  it  is  expected  that 
a  determination  as  to  disclosure  will  be 
forthcoming.  If  more  than  10  working 
additional  days  are  needed,  the 
requester  shall  be  notiHed  and  provided 
an  opportunity  to  limit  the  scope  of  the 
request  or  to  arrange  for  an  alternate 
time  frame  for  processing  the  request. 

(c)(1)  Requests  for  records  may  be 
eligible  for  expedited  processing  if  the 
requester  demonstrates  a  compelling 
need.  For  the  purposes  of  this  section, 
compelling  need  means: 

(i)  that  the  failure  to  obtain  the 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 

(ii)  that  the  requester  is  a  person 
primarily  engaged  in  disseminating 
information  and  there  is  an  lu^ency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  government  activity. 

(2)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  A 
determination  on  the  request  for 
expedited  processing  will  be  made  and 
the  requester  notified  within  10  working 
days.  "The  Legal  Counsel  or  designee 
shall  promptly  respond  to  any  appeal  of 
the  denial  for  expedited  processing. 

6.  Section  1610.10  is  amended  by 
adding  a  new  sentence  between  the  first 
and  second  sentences  in  paragraph  (a), 
revising  the  introductory  text  of 
paragraph  (b),  redesignating  paragraph 
(c)  as  paragraph  (d),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

1 1S10.10    Responses:  fonn  and  content 

(a)  *  *  *  Records  shall  be  made 
available  in  the  form  or  format  indicated 
by  the  requester,  if  the  record  is  readily 

reproducible  in  that  form  or  format. 

•  •  • 

(b)  A  reply  denying  a  written  request 
for  a  record  shall  be  in  writing,  signed 
by  the  Legal  Counsel's  designee,  Uie 
regional  attorney,  or  the  regional 
attorney's  designee,  and  shall  include: 

•  •        •        *        • 

(c)  When  denying  a  request  for 
records,  the  estimated  volume  of  denied 
material  shall  be  indicated,  unless 
providing  such  estimate  would  harm  an 
interest  protected  by  the  exemptions  in 
5  U.S.C.  522(b).  When  providing  a 
reasonably  segregable  portion  of  a 


record,  the  amount  of  information 
deleted  firom  the  released  portion,  and 
to  the  extent  technically  feasible,  the 
place  in  the  record  where  such  deletion 
was  made  shall  be  indicated. 

7.  Section  1610.11  is  amended  by 
revising  the  first  and  last  sentences  of 
paragraph  (a),  the  last  sentence  of 
paragraph  (b),  paragraph  (c)  and  the  first 
sentence  of  paragraph  (f)  to  read  as 
follows: 

§  1610.1 1    Appeals  to  the  Legal  Counsel 
from  initial  denials. 

(a)  When  the  Legal  Coimsel's 
designee,  the  regional  attorney,  or  the 
regional  attorney's  designee,  has  denied 
a  request  for  records  in  whole  or  in  part, 
the  person  making  the  request  may 
appeal  within  30  calendar  days  of  its 
receipt.  *  *  *  Any  appeal  of  a  denial  in 
whole  or  part  by  a  regional  attorney,  or 
the  regional  attorney's  designee,  must 
include  a  copy  of  the  regional 
attorney's,  or  the  regional  attorney's 
designee's  determination. 

(b)  *  •  *  The  Legal  Counsel  or 
designee  may  extend  the  20  day  period 
in  which  to  render  a  decision  on  an 
appeal  for  that  period  of  time  which 
could  have  been  claimed  and  consumed 
by  the  Legal  Counsel's  designee,  the 
regional  attorney,  or  the  regional 
attorney's  designee,  under  §  1610.9  but 
which  was  either  not  claimed  or 
consumed  in  making  the  original 
determination. 

(c)  The  decision  on  appeal  shall  be  in 
writing  and  signed  by  the  Legal  Counsel 
or  designee.  A  denial  in  whole  or  in  part 
of  a  request  on  appeal  shall  set  forth  the 
exemption  relied  on,  a  brief  explanation 
of  how  the  exemption  applied  to  the 
records  withheld  and  the  reasons  for 
asserting  it,  if  different  from  that 
described  by  the  Legal  Counsel's 
designee,  the  regional  attorney,  or  the 
regional  attorney's  designee  under 

§  1610.10,  and  that  the  person  making 
the  request  may,  if  dissatisfied  with  the 
decision  on  appeal,  file  a  civil  action  in 
the  district  in  which  the  person  resides 
or  has  his  principal  place  of  business,  in 
the  district  where  the  records  reside,  or 
in  the  District  of  Cdlumbia. 

•  •  •  <k  • 

(f)  In  the  event  that  the  Commission 
terminates  its  proceedings  on  a  charge 
after  the  regional  attorney  or  the 
regional  attorney's  designee  denies  a 
request  for  the  diarge  file  but  during 
consideration  of  the  requester's  appeal 
from  that  denial,  the  request  may  be 
remanded  for  redetermination.  *  *  • 

11610.14    [Amended] 

8.  Section  1610.14  is  amended  by 
adding  "or  designees"  after  "and 


regional  attorneys"  in  the  first  sentence 
of  paragraph  (a). 

$1610.15    [Amended] 

9.  Section  1610.15(f)  is  amended  by 
replacing  the  word  "requrie"  with 
"require." 

§1610.18    [Amended] 

10.  Section  1610.18(a)  is  amended  by 
replacing  the  word  "perviously"  with 
"previously." 

11.  Section  1610.21  is  revised  to  read 
as  follows: 

§  1610.21    Annual  report 

The  Legal  Counsel  shall,  on  or  before 
February  1, 1998,  and  annually 
thereafter,  submit  a  Freedom  of 
Information  Act  report  covering  the 
preceding  fiscal  year  to  the  Attorney 
General  of  the  United  States.  The  report 
shall  include  those  matters  required  by 
5  U.S.C.  552(e),  and  shall  be  made 
available  electronically. 

$1610.34    [Amended] 

12.  Section  1610.34(a)  is  amended  by 
replacing  the  word  "Council"  with 
"Counsel." 

Dated:  December  22, 1997. 
Gilbert  F.  Casellas, 
Chairman. 

(PR  Doc.  98-^98  Filed  1-8-98:  8:45  am) 
BiLUNQ  GOV  asTO-oe-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 
[SPATS  No.  MS-012-FOR] 

Mississippi  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving,  with 
exceptions  and  additional  requirements, 
a  proposed  amendment  to  the 
Mississippi  regulatory  program 
(hereinafter  referred  to  as  ^e 
"Mississippi  program")  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Mississippi  proposed  revisions  to  the 
Mississippi  Surface  Coal  Mining  and 
Reclamation  Law  (MSCMRL)  pertaining 
to  definitions,  reorganization,  adoption 
of  rules  and  regulations,  small  operator 
assistance  program,  permit  applications, 
permit  fees,  reclamation  plans, 
performance  bonds,  permit  issuance. 


n.  Submisi 
Amendmei 
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permit  reissuance,  permit  revision, 
public  participatilon,  public  hearings, 
formal  hearings,  confidentiality  claims, 
environmental  protection  performance 
standards,  postmining  land  use, 
underground  coal  mining,  mine 
entrance  signs,  viblations,  dvil 
penalties,  bond  Miease,  bond  forfeiture, 
suspension  and  revocation  of  permits, 
designating  lancbs  imsuitable  for  surface 
coal  mining,  and  creation  of  a  "Surface 
Coal  Mining  and  Reclamation  Fund." 
The  amendment!  is  intended  to  revise 
the  Mississippi  program  to  be  consistent 
with  SMCRA.  clarify  ambiguities,  and 
improve  operational  efficiency  by 
incorporating  th^  administrative 
practices  and  laws  used  by  other 
environmental  agencies  in  the  State. 

EFFECTIVE  DATE:  January  9, 1998. 

FOR  FURTHER  MFOfMATION  CONTACT: 
Arthur  W.  Abbs,!lbirector,  Birmingham 
Field  Office,  OfQoe  of  Surface  Mining 
Reclamation  and  ^forcement,  135 
Gemini  Circle.  Siite  215,  Homewood. 
Alabama  35209,  Melephone:  (205)  290- 
7282. 


SUPPLEMENTARY  I 


(ITKM: 


I.  Background  on  tb^  Mississippi  ProgFam 

II.  Submission  of  tht  Proposed  Amendment 
m.  Director's  Findiqgs 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  DetdOninations 

I.  Background  on  the  Minissippi 
Program 

On  September  4. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Mississippi  ptnogram.  Background 
information  on  die  Mississippi  program, 
including  the  Se<iietary's  findings,  the 
disposition  of  co^nments,  and  the 
conditions  of  approval  can  be  found  in 
the  September  4, 1980,  Federal  Register 
(45  FR  58520).  Si^bsequent  actions 
concerning  the  conditions  of  approval 
and  program  ameindments  can  be  foimd 
at  30  CFR  924.10|  p24.15,  924.16,  and 
924.17. 


n.  Submission  ol 
Amendment 


be  Proposed 


By  letter  dated  fnay  6, 1997 
(Administrative  I^^cord  No.  MS-0338), 
Mississippi  subrnd^ed  a  proposed 
amendment  to  itsj  program  pursuant  to 
SMCRA.  Mississippi  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendment  codified 
at  30  CFR  924.16  |^d  at  its  own 
initiative.  On  Match  10. 1997,  the 
Governor  of  Mississippi  signed  Senate 
Bill  No.  2725,  whi|:h  contains  both 
substantive  and  nlonsubstantive  changes 
to  the  Mississippi  Surface  Coal  Mining 
and  Reclamation  paw. 


OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  30, 
1997,  Federal  Register  (62  FR  40773), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opporttmity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  August  29, 
1997.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
section  53-9-26,  small  operator 
assistance  program;  sections  53-9-37, 
53-9-39,  and  53-9-77  concerning 
public  participation,  public  hearings, 
and  formal  hearings;  section  53-9-45, 
environmental  protection  performance 
standards;  and  sections  53-9-55  and 
53  9  69  concerning  enforcement 
actions  and  civil  penalties.  OSM 
notified  Mississippi  of  these  concerns 
by  letters  dated  October  23, 1997,  and 
November  7, 1997  (Administrative 
Record  Nos.  MS-0343  and  MS-0344, 
respectively). 

By  letter  dated  November  20. 1997 
(Administrative  Record  No.  MS-0346), 
Mississippi  responded  to  OSM's 
concerns  by  submitting  additional 
explanatory  information.  Because  the 
additional  information  merely  clarified 
certain  provisions  of  Mississippi's 
proposed  amendment,  OSM  did  not 
reopen  the  public  comment  period. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

A.  Nonsubstantive  Changes  Proposed 
for  the  Mississippi  Surface  Coal  Mining 
and  Reclamation  Law 

1.  Nonsubstantive  Revisions  to  Existing 
Statutes 

Mississippi  proposed  revisions  to  the 
following  previously-approved  statutes 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  wording  and  stylistic 
changes,  minor  revisions  to  reflect  new 
designations  of  responsibility,  and 
revised  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment 
(corresponding  Federal  statutes  are 
listed  in  parentheses):  section  53-9-3, 
legislative  findings  and  declarations 
(section  101  of  SMCRA);  section  53-9- 
5,  purpose  (section  102  of  SMCRA); 
section  53-9-19,  financial  interests  of 
persons  employed  imder  this  chapter 
(section  517g  of  SMCRA);  section  53-9- 
21,  surface  coal  mining  and  reclamation 
permit  (section  506(a)  through  (c)  of 


SMCRA)  section  53-9-41.  coal 
exploration  permits  (section  512  of 
SMCRA);  section  53-9-47,  surface 
effects  of  undergroimd  coal  mining 
operations  (section  516  of  SMCRA); 
section  53-9-49,  authorized  departures 
from  performance  standards  (section 
711  of  SMCRA);  section  53-9-51, 
inspection  and  monitoring  (section 
517(b),  (c).  (e),  and  (f)  of  SMCRA); 
section  53-9-61,  criminal  penalties — 
resisting,  preventing,  impeding,  or 
interfering  with  performance  of  duties 
(section  704  of  SMCRA);  section  53-9- 
63,  nonexclusivity  of  penalty  provisions 
(section  518(i)  of  SMCRA);  section  53- 
9-73,  cooperation  with  the  Secretary  of 
the  Interior  (section  523(c)  of  SMCRA); 
section  53-9-75,  application  of  chapter 
to  pubUc  corporations  (section  524  of 
SMCRA);  section  53-9-83,  lease  of  state 
coal  deposits  (section  714(a).  (c),  (d).  (e), 
and  (g)  of  SMCRA);  section  53-9-85. 
enforcement  and  protection  of  water 
rights  (section  717  of  SMCRA);  and 
section  53-9-87.  training,  examination, 
and  certification  of  persons  responsible 
for  blasting  (section  719  of  SMCRA). 

Because  Mississippi's  proposed 
revisions  to  these  previously-approved 
statutes  are  nonsubstantive  in  natiue, 
the  Director  finds  that  the  proposed 
revisions  do  not  render  the  Mississippi 
program  less  stringent  than  SMCRA. 

2.  Deletion  of  Existing  Statutes 

Mississippi  repealed  section  53-9-13. 
creation  of  Surface  Mining  and 
Reclamation  Operations  Section;  section 
53-9-15.  creation  of  Surface  Mining 
Review  Board;  and  section  53-9-17. 
Director  of  Bureau  of  Geology  and 
Energy  Resources.  These  sections 
designated  to  powers  and  duties  of  the 
agencies  who  would  administer  and 
enforce  the  Mississippi  program. 
Mississippi  replaced  these  sections  with 
section  53-9-9.  which  designates  the 
responsibilities  of  the  new  or  renamed 
agencies  who  will  administer  and 
enforce  the  Mississippi  program. 
Mississippi  repealed  section  53-9-59, 
criminal  penalties — failure  to  make  or 
making  of  false  statement, 
representation  or  certification. 

The  substantive  provisions  of  this 
section  were  added  to  section  53-9-57. 
Criminal  penalties — violation  of 
condition  of  permit  or  order. 
Mississippi  repealed  section  53-9-79. 
judicial  review  of  decision.  The 
substantive  provisions  of  this  section 
were  added  to  section  53-9-77,  right  to 
formal  hearing  and  appeal.  Mississippi 
repealed  section  53-9-91,  fees.  The 
substantive  provisions  of  this  section 
were  added  to  new  section  53-9-28, 
fees. 
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Because  Mississippi  added  the 
substantive  provisions  of  these 
previously-approved  statutes  to  other 
sections  of  its  program,  the  Director 
finds  that  the  proposed  deletions  do  not 
render  the  Mississippi  program  less 
stringent  than  SMG^. 


B.  Revisions  to  the  hfississippi  Surface 
Coal  Mining  and  Reclamation  Law  That 
Are  Substantively  Identical  to  the 
Corresponding  ftovjsjons  of  the  Federal 
Statutes  or  Regulations 

The  proposed  State  statutes  listed  in 
the  table  contain  language  that  is  the 


same  as  or  similar  to  the  corresponding 
section  of  the  Federal  statutes  or 
regulations.  Difierences  between  the 
proposed  State  statutes  and  the  Federal 
statutes  or  regulations  are 
nonsubstantive. 


Topic 


Definition  of  approximate  ori^biai  contour 

Definition  of  coal „..., 

Definition  of  lignite  

Definitioti  of  unwarranted  failure  to  comply  .... 

Compliance  schedule  , 

Transfer,  assignment  or  sale  of  permit  rights 
Review  of  permits „ 


IWISCMRL 


53-9-7(b)  . 

53-9-7(d)  . 

53-9-7(m) 

53-9-7(aa) 

53-9-25<3) 

53-9-33(4) 

53-9-33(5) 


FedenU  counterpart 


701(2)  of  SMCRA 
3  CFR  700.5 
701(30)  Of  SMCRA 
701(29)  of  SMCRA 
S10(e)  of  SMCRA 
511(b)  of  SMCRA 
511(c)  of  SMCRA 


Because  the  State  statutes  listed  above 
are  identical  in  meaning  to  the 
corresponding  Federal  statutes  or 
regulations,  the  Director  Hnds  that 
Mississippi's  proposed  revisions  are  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

C.  Other  Revisions  to  the  Mississippi 
Surface  Coal  Mining  and  Reclamation 
Law 

Revisions  to  the  following  sections 
which  are  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. ' 

1.  Section  53-9-7.  Definitions 

a.  Mississippi  proposes  to  delete  the 
previously  approved  definitions  for 
"act,"  "administrator,"  "bureau," 
"chief,"  "director,"  "division,"  "Public 
Law  95-87,"  "review  board,"  and 
"section"  at  section  53-9-7(a),  (b),  (d), 
(e),  (i),  (j),  (r),  (t),  and  (u),  respectively. 

The  term  "act,"  which  was  defined  at 
section  53-9-7(a)  as  the  Mississippi 
Surface  Ck)al  Mining  and  Reclamation 
Law,  is  not  referenced  in  any  of 
Mississippi's  statutes,  so  the  definition 
is  not  necessary  to  the  meaning  of  the 
statutes.  Therefore,  the  Director  finds 
that  the  proposed  deletion  will  not 
render  the  Mississippi  program  less 
stringent  than  SMCRA. 

The  term  "Pub.  L.  95-87,"  which  was 
defined  at  section  53-3-7(r)  as  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  was  replaced 
by  the  term  "Federal  act"  at  new  section 
53-9-7(i),  with  no  substantive  change  in 
the  definition  language.  The  Director 
finds  that  the  proposed  deletion  is  not 
inconsistent  with  any  requirements  of 
SMCiRA  or  the  Federal  regulations. 

The  definitions  of  the  terms 
"administrator,"  "bureau,"  "chief," 
"director,"  "division,"  "review  board," 


and  "section,"  which  identified  those 
designated  to  administer  and  enforce 
and  Mississippi  program,  were  deleted 
because  Mississippi  redesignated  the 
responsibilities  for  regulation  of  surface 
coal  mining  and  reclamation  opmrations 
in  the  State  to  reflect  new  or  renamed 
agencies,  and  the  terms  are  no  longer 
applicable.  The  proposed  deletions  are 
consistent  with  the  repeal  of  sections 
53-9-13,  53-9-15,  and  53-9-17 
discussed  above  in  finding  A.2. 
Therefore,  the  Director  finds  that  the 
removal  of  these  definitions  will  not 
render  the  Mississippi  program  less 
stringent  than  SMCKA. 

b.  Mississippi  proposed  to  add  a 
definition  for  the  term  appeal  at  new 
section  53-9-7(a)  to  mean  "ar  appeal  to 
an  appropriate  court  of  the  state  taken 
from  a  final  decision  of  the  permit  board 
or  commission  made  after  a  formal 
hearing  before  that  body."  Neither  the 
Federal  regulations  nor  SMCRA  define 
the  term  "appeal."  However,  the 
definition  is  not  inconsistent  with 
section  526(e)  of  SMCRA,  which 
requires  actions  of  a  State  regulatory 
authority  pursuant  to  an  approved  State 
program  be  subject  to  judicial  review  by 
a  court  of  competent  jurisdiction  in 
accordance  with  State  law.  Therefore, 
the  Director  finds  that  the  State's 
definition  is  consistent  with  the 
generally  accepted  meaning  of  this  term 
in  the  context  of  administrative  law  and 
is  approving  it. 

c.  At  section  53-9-7(c),  Mississippi 
defined  the  terminology  "as  recorded  in 
the  minutes  of  the  permit  board"  to 
mean  "the  date  of  the  permit  board 
meeting  at  which  the  action  concerned 
is  taken  by  the  permit  board."  The 
permit  board  records  all  of  its  initial  and 
final  decisions  or  actions  concerning 
permit  applications,  permit  suspension 
or  revocation,  performance  bond 
release,  and  the  performance  bond 
forfeiture  in  the  minutes  of  the  meetings 
held  to  consider  them.  Within  specified 


times  of  these  recordings,  the  applicants 
and  interested  parties  may  file  written 
requests  for  formal  hearings  of  the 
initial  decisions  before  the  permit  board 
or  appeal  the  final  decisions  before  the 
chancery  coiut.  Although  there  is  no 
Federal  counterpart  definition,  the . 
DiiectcMT  finds  that  the  proposed 
definition  is  not  inconsistent  with  the 
administrative  review  requirements  of 
SMCaiA. 

d.  Mississippi  revised  or  added 
definitions  for  the  following  terms  to 
reflect  both  changes  in  agency  names 
and  the  reorganization  of  the  State 
regulatory  authority.  At  53-9-7(e),  the 
term  "commission"  was  revised  to  mean 
"the  Mississippi  Commission  on 
Environmental  Quality"";  at  section  53- 
9-7(f),  the  term  "department"  was 
revised  to  mean  "the  Mississippi 
Department  of  Environmental  Quality"; 
at  section  53-9-7(g}.  the  term 
"executive  director"  was  defined  as 
"the  executive  director  of  the 
department":  at  section  53-9-7(q),  the 
term  "permit  board"  was  defined  as 
"the  permit  board  created  imder  Section 
49-17-28"  (Environmental  Quality 
Permit  Board);  and  at  section  53-9-7(x}, 
the  term  "state  geologist"  was  defined 
as  "the  head  of  the  office  of  geology  and 
energy  resources  of  the  department  or  a 
successor  office."  Since  the  proposed 
definitions  clarify  terms  used 
throughout  Mississippi's  statutes  and 
are  not  inconsistent  with  any  terms  used 
in  SMCRA,  the  Director  is  approving 
them. 

e.  At  section  53-9-7{i),  Mississippi 
defined  the  term  "Federal  Act"  as  "the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  as  amended, 
which  is  codified  as  Section  1201  et  seq. 
of  Title  30  of  the  United  States  Code." 
The  Director  finds  that  Mississippi's 
proposed  definition  is  consistent  with 
the  Federal  definition  of  the  term  "Act" 
at  30  C^FR  700.5,  and  is  approving  it. 
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f.  At  secdcHi  ^i-9-7(j).  the  term 
formal  hearing  }kas  defiiied  to  mean  "a 
hearing  on  the  ^«cord.  as  recorded  and 
transcribed  by  ^  court  reporter,  before 
the  commissioni  or  permit  board  where 
all  pwties  to  the  hearing  are  allowed  to 
present  witne8s|B|B.  cross-examine 
witnesses  and  piiesent  evidence  for 
inclusion  into  the  record,  as  appropriate 
imder  rules  promulgated  by  the 
commission  or  pnmit  board."  There  is 
no  direct  counterpart  Federal  definition. 
However,  the  Diiector  finds  that  the 
proposed  definiidon  is  not  inconsistent 
with  the  Federal  idefinition.  However, 
the  Director  find^  that  the  proposed 
definition  is  not  inconsistent  with  the 
Federal  requiieiinents  for  administrative 
review  at  section  525  of  SMCRA  and  30 
CFR  Part  775  of  the  Federal  regulations. 

g.  A  definition  for  the  term  interested 
party  was  added  et  section  53-9-7(1)  to 
mean  "any  person  claiming  an  interest 
relating  to  the  surface  coal  mining 
operation  and  wifko  is  so  situated  that 
the  person  may  {oe  affected  by  that 
operation,  or  in  the  matter  of  regulations 
promulgated  bytlhe  commission,  any 
person  who  is  so;  situated  that  the 
person  may  be  affected  by  the  action." 
There  is  no  defihltion  for  the  term 
"interested  partyV  in  SMCRA.  However, 
the  proposed  dc^nition  is  not 
inconsistent  with  the  use  of  the 
terminology  "any  person  having  an 
interest  which  i$  or  may  be  adversely 
affected"  found  ^  section  513(b)  of 
SMCRA.  Therefi^,  the  Director  is 
approving  it. 

h.  Mississippi  proposed  to  remove  the 
reference  to  partjqership  or  corporation 
from  its  definitioh  of  "operator"  at 
section  53-9-7(ii|.  The  revised 
definition  definei  opterator  as  any 
person  engaged  |n  coal  mining  who 
removes  or  inteiids  to  remove  more  than 
two  himdred  fifl^f  (250)  tons  of  coal 
from  the  earth  by  coal  mining  within 
twelve  (12)  consecutive  calendar 
months  in  any  one  (1)  location." 
Although  the  Federal  definition  of 
"operator"  at  se<nion  701(13)  contains 
the  removed  lanoiage,  Mississippi's 
definition  for  "pBrson"  at  section  53-9- 
7(r)  includes  paijtherships  and 
corporations.  Therefore,  the  Director 
finds  that  Missis^ ppi's  definition  of 
"operator"  in  coinunction  with  its 
definition  of  "peroon"  is  no  less 
stringent  than  thW  Federal  definition  of 
"operator."         \\ 

1.  At  section  5$f9-7(p),  the  term 
"permit  area"  was  revised  by  adding  the 
requirement  that  the  permit  area  be 
covered  by  the  operator's  performance 
bond.  The  Federal  definition  at  section 
701(17)  also  requires  the  permit  area  to 
be  covered  by  the  operator's  bond. 
Therefore,  the  Diiector  finds  that 


Mississippi's  revised  definition  is  no 
less  stringent  than  the  Federal 
definition. 

j.  At  section  53-9-7(r),  the  term 
person  was  revised  by  adding  a  )oint 
venture,  cooperative,  and  any  agency, 
unit  or  instrumentality  of  federal,  state 
or  local  government,  including  any 
publicly  owned  utility  or  pubUcly 
owned  corporation  to  those  who  are 
considered  a  person.  It  is  now  defined 
as  "an  individual,  partnership, 
association,  society,  joint  venture,  joint 
stock  company,  finn,  company, 
corporation,  cooperative  or  otnM 
business  organization  and  any  agency, 
unit  or  instrumentality  of  federalTstate 
or  local  government,  including  any 
publicly  owned  utility  of  pubUcly 
owned  corporation."  The  Director  finds 
that  the  revised  definition  at  section  53- 
9-7(r)  is  substantively  the  same  as  the 
Federal  definition  of  "person"  at  30  CFR 
700.5  and  is  no  less  stringent  than 
sections  701(19)  and  524  of  SMCRA. 

k.  The  terms  public  hearing,  informal 
hearing,  or  public  meeting  were  defined 
at  section  53-9-7(t)  to  mean  "a  pubfic 
forum  organized  by  the  commission, 
department  or  permit  board  for  the 
purpose  of  providing  information  to  the 
public  regarding  a  surface  coal  mining 
and  reclamation  operation  or 
regulations  proposed  by  the  commission 
and  at  which  members  of  the  piiblic  are 
allowed  to  make  conunents  or  ask 
questions  or  both  of  the  conunission, 
department  or  the  permit  board." 
Section  53-9-37(2)(b)  of  the  Mississippi 
Surface  Coal  Mining  and  Reclamation 
Law  allows  any  interested  party  to 
request  a  public  hearing  and  requires 
the  permit  board  to  hold  a  public 
hearing  before  issuance  of  a  permit, 
whether  or  not  one  has  been  requested. 
Any  member  of  the  public,  not  just 
interested  parties,  may  attend  and 
participate  in  the  hearings  or  meeting. 
There  is  no  Federal  counterpart 
definition.  Although  SMCRA  does  not 
provide  for  the  type  of  open  public 
process  which  allows  participation  by 
all  members  of  the  public,  section 
513(b)  of  SMCRA  and  30  CFR  773.13  of 
the  Federal  regulations  provide  for  an 
informal  conference  if  requested  by  any 
person  having  an  interest  which  is  or 
may  be  adversely  affected  or  the  officer 
or  head  of  any  Federal,  State,  or  local 
government  agency  or  authority.  The 
conference  shall  be  conducted  by  a 
representative  of  the  regulatory 
authority,  who  may  accept  oral  or 
written  statements  and  any  other 
relevant  information  fivm  any  party  to 
the  conference.  Therefore,  the  Director 
finds  that  Mississippi's  proposed 
definition  is  no  less  stringent  than  the 
informal  conference  provisions  of 


section  513  of  SMCRA  and  no  less 
efiisctive  than  the  public  participation 
requirements  of  30  CFR  773.13,  and  is 
approving  the  definition  for  these  terms. 

1.  At  section  53-9-7(v),  the  term 
revision  was  defined  to  mean  "any 
change  to  the  permit  or  reclamation 
plan  that  does  not  significanUy  change 
the  effect  of  the  mining  operation  on 
either  those  persons  impacted  by  the 
permitted  operations  or  on  the 
environment,  including,  but  not  limited 
to.  incidental  boundary  changes  to  the 
permit  area  or  a  departiire  fit>m  or 
chuige  within  the  permit  area, 
incidental  changes  in  the  mining 
method  or  incidental  changes  in  the 
reclamation  plan."  There  is  no  Federal 
counterpart  definition.  However,  the 
Director  finds  that  the  proposed 
definition  is  not  inconsistent  with  the 
requirements  of  section  511  of  SMCRA 
or  30  CFR  774.13  of  the  Federal 
regulations  in  relation  to  insignificant 
pwrmit  revisions  and  incidental 
boundary  changes. 

2.  Section  53-9-9,  General 
Responsibilities  of  the  Department  of 
Environmental  Quality,  the  Commission 
on  Environmental  Quality,  and  the 
Environmental  Quality  Permit  Board 

This  revised  statute  replaces 
previously  approved  sections  53-9-9« 
53-9-13,  53-9-15,  and  53-9-17.  It 
designates  the  agencies  which  will 
administer  and  enforce  the  Mississippi 
program.  The  Department  of 
Environmental  Quality  is  designated  as 
the  agency  to  administer  the  Mississippi 
program.  The  Conunission  on 
Environmental  Quality  is  designated  as 
the  body  to  enforce  the  Mississippi 
program,  including  the  issuance  of 
penalty  orders,  promulgation  of 
regulations,  and  designation  of  lands 
unsuitable  for  surface  coal  mining.  The 
Environmental  Quality  Permit  Board  is 
designated  as  the  body  to  issue,  modify, 
revoke,  transfer,  suspend,  and  reissue 
permits  and  to  require,  modify  or 
release  performance  bonds.  TTie 
Director,  in  accordance  with  section 
503(a)(3),  requires  a  State  to  provide 
authority  to  establish  its  regulatory 
authority  and  set  forth  its  duties  and 
responsibilities  as  in  section  201  of 
SMCRA.  The  Director  finds  that  section 
53  9  0  meets  this  requirement,  and  is 
approving  it. 

3.  Section  53-9-11,  Promulgation  of 
Rules  and  Regulations  by  Commission  - 
on  Environmental  Quahty 

Section  53-9-11(1)  was  revised  to 
clarify  the  Commission  on 
Environmental  Quality's  authority  and 
responsibilities  for  rules  and 
regulations.  The  Conunission  may 
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adopt,  modify,  repeal,  and  promulgate 
rules  and  regulations  after  notice  and 
hearing  and  in  accordance  with  the 
Mississippi  Administrative  Procedures 
Law.  The  Commission  may  also  enforce 
rules  and  regulations  and  make 
exceptions  to  and  grant  exemptions  and 
variances  from  them  where  not 
otherwise  prohibited  by  Federal  or  State 
law.  No  exceptions,  exemptions  or 
variances  shall  be  less  stringent  than 
rules  and  regulations  promulgated 
under  ^«fCRA.  Section  53-9- 
1  l(l)(aKiv)  was  revised  to  reflect 
changes  in  and  add  to  the  list  of  State 
agencies  that  are  to  receive  notice  of  the 
public  hearing  that  is  required  before 
the  adoption  of  any  rules  and 
regulations.  Section  53-9-ll(l)(b)  was 
revised  by  requiring  the  publication  of 
the  notice  of  the  public  hearing  once  a 
week  for  three  consecutive  weeks  in  one 
newspaper  having  general  circulation  in 
the  state.  Section  53-9-11(2)  was 
revised  by  adding  a  provision  specifying 
that  failure  of  any  person  to  submit 
comments  within  Uie  time  period 
established  by  the  Commission  would 
not  preclude  action  by  the  Commission. 

Although  there  is  no  direct  Federal 
counterpart  to  the  revised  statute,  the 
Director  finds  that  section  53-9-11,  as 
revised,  is  not  inconsistent  with  section 
503(a)(7)  of  SMCRA  or  the  Federal 
regulations  at  30  CFR  732.15(b)(10). 
Section  503(a)(7)  requires  States  to 
promulgate  rules  and  regulations 
consistent  with  the  Federal  regulations 
issued  pursuant  to  SMCRA.  The  Federal 
regulation  at  30  CFR  732.15(b)(10) 
requires  States  to  provide  for  public 
participation  in  the  development, 
revision,  and  enforcement  of  State 
regulations  and  the  State  program 
consistent  with  public  participation 
requirements  of  SMCRA  and  30  CFR 
chapter  Vn.  Therefore,  the  Director  is 
approving  the  above  revisions. 

4.  Section  53-9-23,  Permit  Reissuance 

Mississippi  added  a  new  provision  at 
section  53-9-23(3)  that  allows  an 
operator,  if  the  application  was  timely 
filed,  to  continue  surface  coal  mining 
operations  until  the  permit  board  takes 
action  on  his  reissuance  application. 
Mississippi  requires  renewal 
applications  to  be  filed  at  least  180  days 
before  the  expiration  of  the  permit. 

The  Federm  requirements  for  renewal 
of  permits  at  section  506(d)(1)  of 
SMCRA  and  30  CFR  774.15(a)  provide 
that  a  vslid  permit  shall  carry  with  it  the 
right  of  successive  renewal  upon 
expiration  wdth  respect  to  areas  within 
the  boundaries  of  the  existing  permit. 
Neither  SMCRA  nor  the  Federal 
regulations  provide  guidance  on 
whether  or  not  an  operator  may 


continue  surface  coal  mining  operations 
until  action  is  taken  on  a  renewal 
application  that  has  been  filed  in  a 
timely  manner.  However,  the  Director 
finds  that  the  proposed  provision  is  not 
unreasonable.  If  the  operator  files  an 
application  at  least  180  days  before  his 
permit  expires,  Mississippi  should  have 
no  problems  completing  its  approval 
process,  pursuant  to  its  coimterparts  to 
section  506(d)(1)  and  30  CFR  774.15(c), 
prior  to  expiration  of  the  permit. 
Therefore,  the  Director  finds  that  the 
proposed  provision  at  section  53-9-23 
will  not  render  the  Mississippi  program 
less  stringent  than  SMCRA  or  less 
effective  than  the  Federal  regulations. 

5.  Section  53-9-25,  Contents  of  Permit 
Applications 

Previously  approved  section  53-9- 
25(1),  concerning  permit  fees,  was 
moved  to  new  section  53-9-28,  and  it 
is  discussed  below  under  finding  C.8. 
Section  53-9-25(2)  was  designated  as 
section  53-9-25(l)(a)  and  revised  to 
require  permit  applications  to  contain 
information  pertaining  to  the 
organization  and  business  of  the 
applicant  including  information 
re^utling  the  ownership  and  names  and 
addresses  of  directors,  partners,  officers, 
and  resident  agents;  the  previous 
experience  and  performance  history  of 
the  applicant  in  surface  coal  mining; 
and  a  statement  of  whether  the 
applicant,  subsidiary,  affiliate  or 
persons  controlled  by  or  under  common 
control  with  the  applicant  has  held  a 
mining  permit  which  in  the  five-year 
period  before  the  initial  filing  of  the 
application  had  been  suspended  or 
revoked  or  under  which  the 
performance  bond  or  deposit  has  been 
forfeited.  It  was  also  revised  to  require 
that  permit  applications  contain  any 
other  information  the  permit  board  or 
commission  by  regulation  may  require 
consistent  with  the  Federal  Act.  Existing 
section  53-9-25(3)  (a)  and  (b)  were 
designated  as  section  53-9-25  (l)(b)  and 
(l)(c),  respectively,  with  nonsubstantive 
language  changes  to  clarify  the  existing 
provisions.  Previously  approved  section 
53-9-25(4).  concerning  Mississippi's 
small  operator  assistance  program,  was 
moved  to  section  53-9-26,  and  it  is 
discussed  below  in  finding  C.  6.a. 
Previously  approved  section  53-9-25(5) 
was  designated  as  section  53-9-25(2)(a) 
with  nonsubstantive  language  changes 
to  clarify  the  existing  provisions. 
Existing  section  53-9-25(6)  was 
designated  as  section  53-9-25(2)(b)  and 
revised  to  require  that  the  insurance 
policy  include  compensation  to  persons 
damaged  as  a  result  of  surface  coal 
mining  and  reclamation  operations, 
including  use  of  explosives,  and  entitled 


to  compensation  under  applicable  State 
law.  Previously  approved  section  53-9- 
25(7)  was  designated  as  section  53-9- 
25(2)(c)  with  nonsubstantive  language 
changes  to  clarify  the  existing 
provisions.  The  Director  fincG  that  the 
revisions  to  section  53-9-25  are  not 
inconsistent  with  and  are  no  less 
stringent  than  the  Federal  requirements 
concerning  contents  of  permit 
applications  at  section  507  of  SMCRA. 

6.  Section  53-9-26.  Small  Operator 
Assistance  Program  (SOAP) 

a.  Mississippi  proposes  to  revise  its 
currently  approved  provision  for  a  small 
operator  assistance  program  codified  at 
section  53-9-25(4)  and  to  add  the 
revised  provision  at  section  53-9-26. 
This  new  section  requires  that  if  the 
permit  board  finds  that  the  probable 
total  annual  production  at  all  locations 
of  a  siuiace  coal  mining  operation  will 
not  exceed  300,000  tons,  the  department 
is  to  assume  the  cost  of  conducting 
activities  to  obtain  and  provide  the 
information  required  to  be  contained  in 
the  permit  application  as  determined  by 
the  commission.  The  commission's 
determination  is  to  be  consistent  with 
section  507(c)  of  SMCRA.  This 
assumption  of  cost  is  subject  to  the 
availability  of  Federal  or  other  special 
funds  for  that  purpose  and  upon  the 
written  request  of  the  operator.  All  work 
imder  this  section  is  to  be  performed  by 
a  qualified  public  or  private  laboratory 
or  other  public  or  private  qualified 
entity  designated  by  the  department. 

With  the  exception  of  a  typographical 
error,  the  Director  finds  that 
Mississippi's  proposed  provision  at 
section  53-9-26  is  no  less  stringent  than 
section  507(c)  of  SMCRA.  Section 
507(c)(1)  of  SMCRA  requires  that  if  the 
regulatory  authority  finds  that  the 
probable  total  annual  production  at  all 
locations  of  a  coal  surface  mining 
operator  will  not  exceed  300.000  tons, 
the  cost  of  specified  activities  shall  be 
assiuned  by  the  regulatory  authority. 
Mississippi's  use  of  the  word 
"operation"  in  the  phrase  "at  all 
locations  of  a  surface  cost  mining 
operation"  instead  of  "operator" 
changes  the  meaning  of  the  provision  at 
section  53-9-26  because  an  operator 
could  have  several  permitted  operations 
throughout  the  United  States  fit>m 
which  aimual  production  must  be 
considered.  Therefore,  the  Director  is 
approving  the  revision  with  the 
requirement  that  Mississippi  correct  this 
typographical  error. 

b.  Section  507(h)  of  SMCRA  and  the 
implementing  Federal  regulation  at  30 
CFR  795.12(a)(2)  require  a  coal  operator 
that  has  received  assistance  under  a 
small  operator  assistance  program  to 
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reimburse  the  li^latory  authority  for 
the  cost  of  the  services  rendered  if  the 
program  administrator  finds  that  the 
operator's  actual  and  attributed  annual 
production  of  c<^  for  all  locations 
exceeds  300,00d  tons  diiring  the  12 
months  immediately  following  the  date 
on  which  the  opierator  is  issued  the 
surface  coal  mining  and  reclamation 
permit.  There  isjno  statutory 
coimterpart  to  fiction  5070i)  of  SMOIA 
in  the  Mississippi  Surface  Coal  Mining 
and  Reclamatidn  Law.  The  Mississippi 
program  does  contain  a  regulation  at 
section  195.18(8)  of  the  Mississippi 
Surface  Coal  Muung  Regulations 
concerning  reiiji^ursement  of  costs,  but 
it  is  not  consistja^t  with  section  507(h) 
of  SMCRA  or  30|CFR  795.12(a)(2)  of  the 
Federal  regulations  since  it  requires 
reimbursement  I  ^r  the  cost  of  laboratory 
services  if  the  commission  finds  that  the 
applicant's  actiiil  and  attributed  annual 
production  of  cjoial  exceeds  100,000 
tons.  However,  |in  accordance  with  the 
existing  required  program  amendment 
at  30  CFR  924.1S(a),  Mississippi  is  in 
the  process  of  revising  its  regulations  to 
meet  the  requirements  of  SMCRA  and 
the  Federal  regulations  prior  to  allowing 
coal  exploration  or  surface  mining 
operations  in  the  State.  Therefore,  the 
Director  will  ensure  that  Mississippi 
amends  its  regv^tion  at  section 
195.18(a)  to  req^ire  reimbursement  for 
the  cost  of  services  if  the  applicant's 
actual  and  attributed  annual  production 
of  coal  exceeds  ;300,000  tons,  or 
otherwise  amend  its  program  to  be  no 
less  stringent  than  the  requirements  of 
section  507(h)  of  SMCRA  and  no  less 
effective  than  the  requirements  of  30 
CFR  795.12(a)(2)  of  the  Federal 
regulations  prior,  to  Mississippi's 
implementation  bf  a  small  operator 
assistance  progi^m  in  the  State. 

7.  Section  53-9i-fe7,  Filing  of 
Application  forFublic  Inspection 

Mississippi  ph>posed  three  revisions 
at  section  53-94^7.  (1)  Mississippi  is 
requiring  an  applicant  to  file  a  copy  of 
the  application  for  public  inspection 
within  ten  days. after  filing  the 
application  withlthe  permit  board.  (2) 
Mississippi  is  clarifying  where 
applications  are  to  be  filed  by  requiring 
that  a  copy  of  the  application  be  filed 
with  the  clerk  ofjthe  chancery  court  of 
the  county  or  judicial  district  where  the 
mining  is  to  occui'and  where  real 
property  contiguous  to  the  surface  coal 
mining  and  red^i^tion  operation  is 
located  if  that  ptdperty  is  located  in 
more  than  one  aounty  or  judicial 
district.  (3)  Mississippi  is  clarifying  the 
type  of  coal  seam  information  that  the 
applicant  may  okhit  bom  the  copies  of 
the  application  Cped  for  public 


inspection  by  specifying  that  the 
applicant  may  omit  information 
pertaining  to  the  quality,  depth  or  width 
of  the  coal  seam  or  the  location  of  the 
coal  seam  within  the  permit  area  if  the 
information  has  been  determined  to  be 
confidential  by  the  commission  under 
section  53-9-43. 

Section  507(e)  of  SMCRA  requires  the 
applicant  to  file  a  copy  of  the 
application  for  public  inspection  with 
the  recorder  at  die  courthouse  of  the 
county  or  an  appropriate  public  office 
approved  by  the  regulatory  authority 
where  the  mining  is  proposed  to  occiu, 
except  for  that  information  pertaining  to 
the  coal  seam.  Although  there  is  no 
counterpart  to  Mississippi's  ten-day 
time  frame  requirement  in  SMCRA,  the 
Director  finds  that  having  a  time  frame 
within  which  an  application  must  be 
filed  for  public  inspection  is  not 
inconsistent  with  the  requirements  of 
section  507(e)  of  SMCRA.  Mississippi's 
other  proposed  revisions  to  section  53- 
9-27  are  consistent  with  and  no  less 
stringent  than  the  Federal  requirements 
at  section  507(e)  of  SMCRA.  Therefore, 
the  Director  is  approving  the  three 
revisions  proposed  for  section  53-9-27. 

8.  Section  53-9-28,  Permit  Fees 

Mississippi  proposes  to  remove  its 
aurently  approvmi  provision  for  permit 
fees  codified  at  section  53-9-25(1)  and 
to  add  a  revised  provision  at  section  53- 
9-28.  Subsection  (1)  of  this  new  section 
requires  the  commission  to  assess  and 
collect  a  permit  fee  for  reviewing  the 
permit  application  and  administering 
and  enforcing  a  surface  coal  mining  and 
reclamation  permit.  It  also  allows  the 
commission  to  set  permit  fees  for  the 
transfer,  modification  or  reissuance  of  a 
surface  coal  mining  and  reclamation 
permit.  Subsection  (2)  allows  the 
commission  to  establish  a  permit  fee  for 
the  issuance,  reissuance,  transfer  or 
modification  of  a  coal  exploration 
permit  and  a  reasonable  fee  for  a  copy 
of  a  transcript  of  a  formal  hearing. 
Subsection  (3)  requires  the  commission 
to  set  by  order  the  amount  of  any  permit 
fee  assessed.  Such  a  permit  fee  may  be 
less  than,  but  shall  not  exceed  the  actual 
or  anticipated  direct  and  indirect  costs 
of  reviewing  the  permit  apphcation  and 
administering  and  enforcing  the  permit. 
The  commission  may  establish 
procedures  to  allow  the  assessment  and 
collection  of  the  permit  fee  over  the 
term  of  the  permit. 
.  The  Director  finds  that  section  53-9- 
28(1)  and  (3)  are  consistent  with  and  no 
less  stringent  than  section  507(a)  of 
SMCRA.  Section  507(a)  requires  surface 
coal  mining  and  reclamation  permit 
applications  to  be  accompanied  by  a  fee 
as  determined  by  the  regulatory 


authority.  It  allows  the  fee  to  be  less 
than,  but  requires  the  fiee  not  to  exceed, 
the  actual  or  anticipated  cost  of 
reviewing,  administering,  and  enforcing 
a  permit.  It  also  authorizes  the 
regulatory  authority  to  develop 
procedures  which  would  enable  the  cost 
of  the  fee  to  be  paid  over  the  term  of  the 
permit.  Although  SMCRA  contains  no 
counterpart  to  section  53-9-28(2) 
concerning  permit  fees  for  coal 
exploration  permits  and  copies  of 
formal  hearing  transcripts,  the  Director 
finds  that  Mississippi's  proposed  fee 
payment  provision  for  coal  exploration 
permits  is  not  inconsistent  with 
SMCRA 's  provisions  for  siuface  coal 
mining  and  reclamation  permit 
application  fees  and  finds  that 
Mississippi's  proposed  fee  payment 
provision  for  formal  hearing  transcripts 
is  not  inconsistent  with  the  provisions 
of  43  CFR  4.23  of  the  Federal 
regulations  concerning  fees  for  hearing 
transcripts.  Therefore,  the  Director  is 
approving  the  proposed  statutory 
provisions  at  section  53-9-28. 

9.  Section  53-9-29,  Reclamation  Plan 

Existing  section  53-9-29(1)  was 
revised  by  reorganizing  its  substantive 
requirements  into  an  introductory 
statement  and  new  subsections  (1) 
through  (5).  The  introductory  language 
indicates  that  the  reclamation  plan  shall 
include  in  the  degree  of  detail  as  the 
commission  may  require  by  regulation 
the  requirements  of  subsections  (1) 
through  (6).  Subsection  (1)  requires  an 
identification  of  lands  subject  to  surface 
coal  mining  operations  over  the 
estimated  life  of  those  operations. 
Subsection  (2)  requires  information 
about  the  condition  and  variety  of  uses 
of  the  land  at  the  time  of  the  application 
and  the  proposed  uses  of  the  land  after 
reclamation.  Subsection  (3)  requires  a 
description  of  how  reclamati(Hi  is  to  be 
achieved,  including  a  schedule  of  and 
timetable  for  significant  reclamation 
activities.  Subsection  (4)  requires  an 
estimate  of  reclamation  costs. 
Subsection  (5)  requires  information  on 
the  steps  that  will  be  taken  to  comply 
with  Mississippi's  air  and  water  quality 
standards,  health  and  safety  standards, 
and  performance  standards  applicable 
to  reclamation.  New  subsection  (6) 
requires  any  other  information 
consistent  with  the  Federal  Act  as  the 
permit  board  or  commission  may 
require  to  demonstrate  that  the 
reclamation  required  by  this  chapter  can 
be  accomplished.  Existing  subsection 
(2),  concerning  confidentiality  of 
specified  information,  was  removed. 

Although  the  proposed  provisions  at 
section  53-9-29  do  not  contain  all  of 
the  detailed  requirements  of  section  508 
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of  SMCRA,  Mississippi  is  authorized  to 
require  by  regulation  other  information 
consistent  with  the  Federal  Act. 
Therefore,  the  EHrector  finds  that  section 
i  ^3-9-29,  as  revised,  is  no  less  stringent 
than  section  508  of  SMCRA.  It  is  noted 
that  sections  180.18  through  180.37  of 
Mississippi's  regulations  contain  the 
more  detailed  reclamation  plan 
requirements  of  section  508  of  SMCRA. 
It  is  further  noted  that  section 
186.15(a)(2)  and  (3)  of  Mississippi's 
regulations  contain  the  substantive 
requirements  for  confidentiality  of 
information  required  by  section 
508(a)(12)  and  (b)  of  SMCRA.  Based  on 
the  above  discussion,  the  Director  is 
approving  the  revisions  to  section  5>-9- 
29. 

10.  Section  53-9-31,  Performance  Bond 

Section  53-9-31(1)  was  revised  by 
clarifying  the  requirement  that  the 
performance  bond  be  filed  before  the 
issuance  of  a  permit  and  by  requiring 
that  the  amount  of  the  bond  be 
determined  by  the  permit  board  after 
consultation  with  the  state  geologist. 
Section  53-9-31(2)  was  revised  by 
adding  "letters  of  credit"  to  the  types  of 
bond  allowed  in  lieu  of  a  surety  bond. 
The  banks  which  issue  the  alternative 
types  of  bond  must  be  insured  by  the 
Federal  E)eposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Corporation  or  a  similar 
federal  banking  or  savings  and  loan 
insurance  organization.  Section  53-9- 
31(3)  was  revised  by  adding  the 
requirement  that  the  permit  board's 
acceptance  of  the  bond  of  the  applicant 
without  separate  surety  shall  be  in 
accordance  with  any  conditions 
established  by  the  commission  in 
regulations  promulgated  under  this 
chapter.  Section  53-9-31(5)  was  revised 
by  changing  the  terminology  "bond  or 
deposit"  and  "bond"  to  "financial 
assurance."  Other  nonsubstantive 
wording  and  stylistic  changes  and 
minor  revisions  to  reflect  new 
designations  of  responsibility  were 
made  throughout  this  section. 

The  Director  finds  that  the  proposed 
provisions  of  section  53-9-31  are 
consistent  with  and  no  less  stringent 
than  the  Federal  requirements  for 
performance  bonds  at  section  509  of 
SMCRA. 

11.  Section  53-9-32,  Application 
Summary 

This  new  section  requires  the  state 
geologist  to  prepare  a  plain  language 
summary  of  a  proposed  surface  coal 
mining  and  reclamation  operation  upon 
receipt  of  a  complete  application.  The 
summary  shall  be  made  available  to  the 
public  at  the  department  and  at  each 


location  where  the  applicant  is  required 
to  place  a  copy  of  the  application  for 
public  inspection. 

Although  there  is  no  Federal 
coimterpart  requirement,  the  Director 
finds  that  the  proposed  provision  will 
enhance  the  public  participation 
requirements  of  Mississippi's  program 
and  will  not  render  Mississippi's 
program  less  stringent  than  SMCRA  or 
less  effective  than  the  Federal 
regulations. 

12.  Section  53-9-33,  Requisites  for 
Approval  of  AppHcation  for  Permit 

Existing  section  53-9-39(1)  was 
revised  and  added  at  new  section  53-9- 
33(1).  This  revised  provision  authorizes 
the  permit  board  to  issue,  deny,  or 
modify  a  permit  based  upon  a  complete 
application  for  permit  or  a  complete 
application  for  modification  or 
reissuance  of  a  permit  within  the  time 
required  under  section  53-9-37.  The 
permit  board  shall  notify  the  applicant 
in  writing  of  its  action  within  the  time 
required  under  section  53-9-39.  The 
applicant  for  a  permit  or  modification  of 
a  permit  shall  have  the  burden  of 
establishing  that  its  complete 
application  is  in  compliance  with  the 
requirements  of  Mississippi's  program. 
The  action  of  the  permit  board  shall  be 
effective  upon  the  initial  decision  by  the 
permit  board  as  recorded  in  the  minutes 
of  the  permit  board.  The  Director  finds 
that  the  proposed  provisions  of  section 
53-9-33(1)  are  consistent  with  and  no 
less  stringent  than  the  permit  approval 
or  denial  provisions  of  section  510(a)  of 
SMCRA. 

Existing  section  53-9-33(1)  was 
designated  as  section  53-9-33(2). 
Subsection  (2)(e)  was  revised  by 
providing  that  any  determination  made 
by  the  permit  board  under  paragraph  (e) 
shall  not  be  construed  as  a  adjudication 
of  property  rights.  The  Director  finds 
that  the  proposed  revision  is  consistent 
with  and  no  less  stringent  than  the 
requirements  of  section  510(b)(6)  of 
SMCRA. 

13.  Section  53-9-35,  Permit  Revisions 

Existing  subsection  (l)(a)  was 
designated  as  subsection  (2)  without  any 
substantive  changes.  Existing  subsection 
(l)(b)  was  designated  as  subsection  (2) 
and  it  was  revised  by  adding  the 
requirement  that  a  decision  by  the 
executive  director  to  grant  or  deny  a 
revision  of  a  permit  shall  be  subject  to 
formal  hearing  and  appefi  under  section 
49-17-29  of  the  Mississippi  Code  of 
1972.  Section  49-17-29  contains 
general  administrative  practices  and 
procedures  used  for  formal  hearings  in 
connection  with  permits  issued,  denied, 
modified  or  revoked  and  for  all  appeals 


from  decisions  of  the  permit  bead.  The 
Director  finds  that  the  proposed 
revisions  are  not  inconsistent  with  and 
are  no  less  stringent  than  the  permit 
decision  hearing  and  appeal 
requirements  of  section  514(c)  and  (f)  of 
SMCRA. 

Existing  subsectirai  (iKc)  was 
designated  as  subsection  (3),  and  it  was 
revised  by  adding  the  statement  that  "(a] 
revisioa  shall  not  be  considered  a 
modification."  As  discussed  in  finding 
C.l.m.  Mississippi  defined  the  term 
"revision"  to  mean  any  change  to  the 
permit  or  reclamation  plan  that  does  not 
significantly  change  the  effect  of  the 
mining  operation.  Mississippi  considers 
modifications  as  any  change  to  the 
permit  or  reclamation  plant  that 
significantly  changes  the  effect  of  the 
mining  operation.  All  modifications  are 
subject  to  permit  application 
information  requirements  and 
procedures,  including  notice  and 
hearings.  The  Director  finds  that  the 
addition  of  the  proposed  statement  is 
consistent  with  Mississippi's  definition 
for  the  term  "revision"  and  is  not 
inconsistent  with  the  revision 
requirements  of  section  511  of  SMCRA. 
Existing  subsections  (2)  and  (3),  which 
pertain  to  transfer,  assignment  or  sale  of 
permit  rights  and  permit  review,  were 
removed  and  the  substantive  provisions 
added  at  section  53-9-33(4)  and  (5), 
respectively.  Since  the  substantive 
provisions  of  these  subsections  were 
added  to  other  portions  of  Mississippi's 
program,  the  Director  finds  that  the 
proposed  deletions  do  not  render 
section  53-9-35  less  stringent  than 
section  511  of  SMCRA.  Based  op  the 
above  discussion,  the  Director  is 
approving  the  revisions  to  section  53-9- 
35. 

14.  Section  53-9-37(1),  Public  Notice 
and  Written  Comments 

Mississippi  proposed  the  following 
substantive  revisions  to  its  provisions  at 
section  53-9-37(1). 

a.  Mississippi  changed  the  word 
"revision"  to  "modification,"  and 
changed  its  agency  reference  bom 
"administrator"  to  "permit  board" 
throughout  subsection  (1).  Changing  the 
word  "revision"  to  "modification"  is 
consistent  with  Mississippi's  use  of  the 
term  "revision"  for  non-significant 
changes  to  the  permit  or  reclamation 
plan  and  its  use  of  the  term 
"modification"  for  significant  changes 
to  the  permit  or  reclamation  plan. 
Changing  the  term  "administrator"  to 
"permit  board"  is  consistent  with 
Mississippi's  new  .designations  of 
responsibility.  The  Director  finds  that 
these  proposed  changes  are  not 
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inconsistent  with  any  provisions  of 
SMCRA,  and  hb  is  approving  them. 

b.  Submission  of  a  complete 
application.  Kjussissippi  added  the  word 
"complete"  b0fore  the  word 
"application."  This  provision  now 
requires  that  i^pon  submission  of  a 
complete  application  for  a  permit  or 
modification  of  an  existing  permit, 
under  this  chilpter  and  the  regulations 
promulgated  under  this  chapter,  the 
applicant  shall!  submit  to  the  permit 
board  a  copy  of  the  applicant's 
advertisement  of  the  ownership,  precise 
location  and  boundaries  of  the  land  to 
be  affected.  The  Director  finds  that 
Mississippi's  u$e  of  the  word 
"complete"  to  clarify  that  it  expects  the 
applicant  to  submit  an  application  that 
contains  all  of  ihe  application 
requirements  of  its  program  is  no  less 
stringent  thanjiection  513(a)  of  SMCRA 
which  requires  submission  of  an 
application  for  a  surface  coal  mining 
and  reclamation  permit,  or  revision  of 
an  existing  peHnit,  pursuant  to  the 
provisions  of  l|liis  Act  or  an  approved 
State  programj  land  is  approving  this 
revision.         1 1 

c.  Newspapft  advertisement. 
Mississippi  revised  this  provision  by 
requiring  the  applicant  to  place  an 
advertisement!  of  the  ownership,  precise 
location,  and  ibundaries  of  the  land  to 
be  affected  in  ^  local  and  regional 
newspaper  of  general  circulation  in  the 
county  in  which  the  proposed  mine  is 
to  be  located.  H  no  local  newspaper  of 
general  circuUtion  in  the  county  is    • 
published,  noiiice  shall  be  published  in 
a  regional  newspaper  and  in  a 
newspaper  of  general  statewide 
circulation  published  in  Jackson. 
Mississippi.  The  Mississippi  program 
ciurently  requires  publication  in  only 
one  newspaper!  The  Director  finds  that 
Mississippi's  proposed  revision 
enhances  the  public  participation 
requirements  of  its  program  and  is  no 
less  stringent  than  the  requirement  for 
public  notice  ii  section  513(a)  of 
SMCRA.  1 1 

d.  Notificatipn  to  local  governmental 
bodies,  plannit^g  agencies,  sewage  and 
water  treatmeli^  authorities.  Mississippi 
changed  the  tejiin  "immediately"  to  "as 
soon  as  possiblfe"  in  its  requirement  to 
transmit  the  comments  to  the  applicant, 
and  made  othdi  minor  wording  changes 
to  clarify  existing  requirements.  The 
revised  provision  reads  as  follows: 

The  pennit  boa  rd  shall  notify  local 
governmental  bo<  lies,  planning  agencies, 
sewage  and  wat^i  treatment  authorities,  or 
water  companiei  in  the  county  in  which  the 
proposed  surface  coal  mining  will  take  place 
of  the  submissiofa  of  the  complete  permit 
application.  The  >ermit  board  shall  notify 
them  of  the  opei  a  tor's  intention  to  surface 


mine  coal  on  a  particularly  described  tract  of 
land,  the  number  of  the  permit  application 
and  where  a  copy  and  summary  of  the 
proposed  surface  coal  mining  and 
reclamation  plan  may  be  inspected.  These 
local  bodies,  agencies,  authorities  or 
companies  may  submit  written  comments 
within  a  reasonable  period  established  by  the 
commission  on  the  effiect  of  the  proposed 
operation  on  the  environment  which  is 
within  their  areas  of  responsibility.  The 
comments  shall  be  transmitted  as  soon  as 
possible  to  the  applicant  by  the  permit  board 
and  shall  be  made  available  to  the  public  at 
the  same  locations  as  the  surface  coal  mining 
and  reclamation  permit  application. 

Section  513(a)  of  SMCRA  requires 
that  comments  received  from  local 
bodies,  agencies,  authorities  or 
companies  shall  immediately  be 
transmitted  to  the  applicant  and  made 
available  to  the  public.  Although 
Mississippi  changed  the  term 
"immediately"  to  "as  soon  as  possible" 
in  its  counterpart  notification  provision 
at  section  53-^37(1),  its  currently 
approved  implementing  regulation  at 
section  186.12(c)  does  require  that 
comments  be  immediately  transmitted 
for  filing  and  public  inspection  at  the 
public  office  where  the  applicant  filed 
a  copy  of  the  appUcation  and  to  the 
applicant.  Therefore,  since  Mississippi 
interprets  the  phrase  "as  soon  as 
possible"  to  mean  "inunediately"  in  its 
implementing  regulations,  the  Director 
finds  that  this  provision  of  section  53- 
9-37(1)  in  conjunction  with  section 
186.12(c)  is  no  less  stringent  than  the 
coimterpart  Federal  requirements  at 
section  513(a)  of  SMCRA,  and  is 
approving  the  revision. 

e.  Submittal  of  comments.  Mississippi 
added  the  following  preclusion 
provision  at  section  53-9-37(1):  "The 
failure  of  any  person  to  submit 
comments  within  the  time  established 
by  the  commission  shall  not  preclude 
action  by  the  commission."  Although 
there  is  no  direct  Federal  counterpart, 
the  Director  finds  that  this  provision  is 
not  inconsistent  with  the  provision  in 
section  513(a}  of  SMCRA  that  allows  the 
regulatory  authority  to  establish  a 
reasonable  period  of  time  for  local 
bodies,  agencies,  authorities  or 
companies  to  submit  written  comments 
with  respect  to  the  effect  of  the 
proposed  operation  on  the  environment 
or  with  the  provision  in  section  513(b) 
of  SMCRA  that  allows  the  filing  of 
written  objections  within  30  days  after 
the  last  publication  of  the  newspaper 
notice,  and  is  approving  the  proposed 
provision. 


15.  Section  53-9-37(2),  Written 
Objections  and  Public  Hearing 

Mississippi  proposed  the  following 
substantive  revisions  to  the  provisions 
at  section  53-9-37(2). 

a.  Written  objections.  At  section  53-9- 
37(2)(a),  Mississippi  changed  the  term 
"immediately"  to  "as  soon  as  possible" 
in  its  requirement  that  written 
objections  concerning  a  permit 
application  be  transmitted  to  the 
applicant  and  be  made  available  to  the 
public.  Section  513(b)  of  SMCRA 
requires  that  objections  shall 
immediately  be  transmitted  to  the 
applicant  and  made  available  to  the 
public.  Although  Mississippi  changed 
the  term  "immediately",  to  "as  soon  as 
possible"  in  its  counterpart  provision  at 
section  53-9-37(2),  its  currently 
approved  implementing  regulation  at 
section  186.13(b)  does  require  that 
written  objections  be  transmitted 
immediately  upon  receipt  to  the 
applicant  and  a  copy  filed  for  public 
inspection  at  the  pubUc  office  where  the 
applicant  filed  a  copy  of  the  application. 
Therefore,  since  Mississippi  interprets 
the  term  "as  soon  as  possible"  to  mean 
"inunediately"  in  its  implementing 
regulations,  the  Director  finds  that  this 
provision  of  section  53-9-37(2)  in 
conjunction  with  section  186.13(b)  is  no 
less  stringent  than  the  counterpart 
Federal  requirements  at  section  513(b) 
of  SMCRA,  and  is  approving  the 
revision. 

b.  Public  hearing.  At  section  53-9- 
37(2)(b),  Mississippi  added  time  frames 
for  requesting  a  public  hearing, 
publication  of  the  notice  of  a  public 
hearing,  and  holding  a  public  hearing. 
Mississippi  added  a  provision  that 
requires  the  permit  board  to  hold  a 
public  hearing  before  issuance  of  a 
permit.  Mississippi  also  changed  the 
term  "informal  conference"  to  "public 
hearing"  and  added  a  requirement 
concerning  transcript  costs.  The  revised 
provision  reads  as  follows: 

Within  45  days  after  the  last  publication  of 
the  notice  described  in  subsection  (1)  of  this 
section,  any  interested  party  may  request  that 
the  permit  board  conduct  a  public  hearing 
concerning  the  complete  application.  If  a 
public  hearing  is  requested,  the  permit  board 
shall  hold  a  public  hearing  in  the  county  of 
the  proposed  surface  coal  mining  and 
reclamation  operations  within  ninety  (90] 
days  after  receipt  of  the  first  request  for  a 
public  hearing.  Before  issuance  of  a  permit, 
the  permit  board  shall  hold  a  public  hearing 
at  a  suitable  location  in  the  county  of  the 
proposed  surface  coal  mining  and 
reclamation  operation.  The  date,  time  and 
location  of  any  public  hearing  shall  be 
advertised  by  the  permit  board  in  the  same 
manner  as  provided  for  the  publication  of 
notice  for  advertisement  of  land  ownership 
under  subsection  (1)  of  this  section.  The  last 
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Eublic  hearing  notice  shall  be  published  at 
tast  thirty  (30)  days  before  the  scheduled 
public  hearing  date.  An  electronic  or 
stenographic  record  shall  be  made  of  the 
public  hearing  proceeding.  Any  person 
requesting  transcription  of  the  record  shall 
bear  the  costs  of  the  transcription.  That 
record  shall  be  maintained  and  shall  be 
accessible  to  the  public  until  final  release  of 
the  applicant's  performance  bond  or  other 
collateral.  If  all  persons  requesting  the  public 
hearing  stipulate  agreement  before  the 
requested  public  hearing  and  withdraw  their 
request,  the  public  hearing  may  be  canceled 
at  the  discretion  of  the  permit  board. 

Mississippi  uses  its  public  hearing 
provisions  as  a  counterpart  to  the 
informal  conference  provisions  of 
section  5130))  of  SMCRA.  As  discussed 
in  Finding  C.1.1,  Mississippi's  public 
hearing  is  more  of  an  open  public 
process  than  the  informal  conference 
allowed  by  SMCRA  since  Mississippi 
allows  any  member  of  the  public,  not 
just  interested  parties,  to  attend  and 
participate  in  the  hearing.  Mississippi's 
proposed  language  which  requires  the 
permit  board  to  hold  a  public  hearing 
before  issuance  of  a  permit  is  in  -. 
accordance  with  the  Mississippi  law 
regarding  administrative  practices  and 
procedures  at  section  49-17-29(4)(a)  of 
the  Mississippi  Code  of  1972.  This  law 
requires  the  permit  board  to  conduct  a 
public  hearing  or  meeting  to  obtain 
comments  from  the  public  on  a 
proposed  permit  prior  to  its  issuance 
even  if  a  public  hearing  is  not  requested. 
Section  513(b)  of  SMCRA  provides  for 
written  objections  and  requests  for  an 
informal  conference  to  be  filed  within 
30  days  after  the  last  publication  of  the 
newspaper  notice  required  by  section 
5 13(a)  of  SMCRA.  the  informal 
conference  is  to  be  held  within  a 
reasonable  time  of  the  receipt  of  the 
request,  and  the  date,  time  and  location 
of  the  informal  conference  shall  be 
advertised  by  the  regulatory  authority  at 
least  two  weeks  prior  to  the  scheduled 
conference.  The  Director  finds  that 
allowing  interested  parties  45  days  to 
request  a  public  hearing  enhances 
Mississippi's  public  participation 
provisions  and  holding  a  public  hearing 
within  90  days  after  receipt  of  the  first 
request  is  reasonable  considering  the  45- 
day  comment  period  and  the  revised 
notice  of  hearing  provisions.  The 
Director  finds  that  Mississippi's 
requirement  that  the  notice  of  hearing 
be  published  at  least  once  a  week  for 
four  consecutive  weeks  and  that  the  last 
notice  be  published  at  least  30  days 
before  the  scheduled  hearing  date  is  no 
less  stringent  than  the  Federal 
reqmrement  that  a  notice  be  published 
at  least  two  weeks  prior  to  a  scheduled 
conference.  The  Director  finds  that 
requiring  a  person  to  bear  the  cost  of  a 


requested  transcript  is  consistent  with 
and  no  less  efiiactive  than  the  Federal 
requirements  for  a  transcript  of  hearings 
at  43  CFR  4.23.  Based  upon  the  above 
discussion,  the  Director  is  approving  the 
proposed  revisions  at  section  53-0- 
37(2)(b). 

16.  Section  53-9-37(3),  Access  to  the 
Proposed  Mining  Area 

Mississippi  revised  its  existing 
provision  regarding  access  to  the 
proposed  mining  area  and  added  the 
revised  provision  at  subsection  (3).  The 
revised  provision  requires  the  permit 
board  to  arrange  with  the  applicant 
reasonable  access  to  the  area  of  the 
proposed  operation  for  the  purpose  of 
gathering  information  relevant  to  the 
proceeding  before  the  public  hearing 
upon  request  by  any  interested  party 
requesting  a  pubhc  hearing.  An 
exception  clause  was  added  to  the 
provision  that  allows  access  to  be 
provided  before  the  public  hearing  if 
requested  in  less  than  one  week  of  the 
hearing.  Section  513(b)  of  SMCRA 
allows  the  regulatory  authority  the 
discreticHi  of  determining  whether  to 
conduct  visits  to  areas  of  proposed 
mines  for  the  purpose  of  gathering 
information  relevant  to  the  proceeding. 
Since  SMCRA  does  not  specifically 
require  the  regulatory  authority  to 
arrange  access,  the  Director  finds  that 
section  53-9-37(3),  including  the 
exception  clause,  is  no  less  stringent 
than  section  513(b)  of  SMCRA. 

17.  Section  53-9-37(4),  Permit  Decision 

Mississippi  revised  its  existing 
provisions  at  section  53-9-39(2)  and  (3) 
concerning  the  time  frames  for  making 
permit  decisions,  and  moved  them  to 
section  53-9-37(4).  Section  53-9-37(4) 
requires  the  permit  board  to  act  upon  a 
complete  permit  application  within  60 
days  after  the  date  of  the  public  hearing. 
If  no  public  hearing  is  requested  or 
required,  the  permit  board  shall  act 
within  60  days  after  the  last  pubhcation 
of  the  applicant's  newspaper  notice 
described  in  subsection  (1).  An 
exception  clause  was  added  that 
provides  that  the  time  frames  may  be 
extended  if  agreed  in  writing  by  the 
department  and  the  applicant. 

The  Director  finds  tnat  requiring  a 
decision  on  a  permit  application  within 
60  days  after  an  administrative 
proceeding  is  consistent  with  and  no 
less  stringent  than  the  requirements  of 
section  514(a)  of  SMCRA  and  requiring 
a  decision  on  a  permit  application 
within  60  days  after  publication  of  the 
last  public  notice  if  no  public  hearing  is 
requested  or  required  is  no  less  stringent 
than  the  requirements  of  section  514(b) 
of  SMCRA.  The  Director  also  finds  that 


the  proposed  time-frame  extension 
langu^e  is  not  inconsistent  with  the 
requirements  of  section  514(b)  of 
SMCRA,  which  allows  the  regulatory 
authority  to  notify  the  applicant  for  a 
permit  of  its  decision  within  a  time 
frame  established  by  the  regulatory 
authority  if  no  informal  conference  is 
held. 

On  October  23, 1997,  OSM  notified 
Mississippi  of  a  concern  regarding 
Mississippi's  time-frame  extension 
provision  as  it  relates  to  its  public 
hearing  provision  (Administrative 
Record  No.  MS-0343).  The  time-frame 
extension  provision  did  not  appear  to 
take  into  consideration  the  agreement  of 
interested  parties  who  requested  the 
public  hearing.  In  its  letter  dated 
November  20,  1997  (Administrative 
Record  No.  MS-0346),  Mississippi 
explained  that  the  reason  it  anticipates 
the  possible  need  for  an  extension  to  the 
time  frame  is  because  a  public  hearing 
is  mandatory  prior  to  the  issuance  of  a 
permit  and  its  public  hearing  process 
allows  any  member  of  the  public  to 
attend  and  participate,  not  just 
interested  parties  who  request  a  hearing. 
Because  anyone  can  participate  in 
public  hearings,  similar  hearings  in 
other  Mississippi  pollution  control 
programs  have  resulted  in  voluminous 
public  comment  which  required  more 
than  60  days  for  the  permit  board  and 
the  department  to  digest,  review,  and 
incorporate  into  the  permit  as 
appropriate. 

^lie  Director  agrees  that  if  voliuninous 
public  comments  are  received  at  a 
public  hearing,  it  may  take  more  than  60 
days  to  make  a  final  decision  on 
whether  to  grant  or  deny  the  permit. 
However,  the  Director  finds  that  the 
proposed  time-frame  extension  language 
is  not  consistent  with  the  requirements 
of  section  514(a)  of  SMCRA  since  it  does 
not  provide  for  agreement  to  the 
extension  by  interested  parties  who 
requested  the  public  hearing.  Section 
514(a)  of  SMQIA  requires  that  persons 
who  are  parties  to  aduninistrative 
proceedings  also  be  furnished  with  the 
written  findings  of  the  regulatory 
authority,  and  section  53-9-39(1  )(d)  of 
the  Mississippi  Siuface  Coal  Mhdng  and 
Reclamation  Law  requires  that  persons 
who  requested  the  public  hearing  be 
notified  of  the  permit  decision. 
Therefore,  interested  parties  who 
requested  the  public  hearing,  not  only 
the  applicant,  must  agree  to  an 
extension  of  the  ptermit  decision  time 
frame.  As  discussed  in  finding  Cl.h. 
Mississippi  defines  the  term  "interested 
party"  to  mean  any  person  claiming  an 
interest  relating  to  the  surface  coal 
mining  operation  and  who  is  so  situated 
that  the  person  may  be  affected  by  that 
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operation.  If  a  |iiandatory  hearing  is 
held  because  no  interested  party 
requested  a  public  hearing,  then 
agreement  by  tfle  applicant  only  would 
not  be  inconsi^tjent  with  section  514(a) 
ofSMCRA. 

Based  upon  the  above  discussion,  the 
Director  is  aponoving  the  revisions  to 
section  53-ft-3|(4)  with  the  requirement 
that  Mississippi  propose  revisions  to 
section  186.23(|>)(2}  of  the  Mississippi 
Surface  Coal  Mining  Regulations,  or 
otherwise  amend  its  program,  to  require 
agreement  to  ahj  extension  of  the  60-day 
time  frame  for  acting  upon  a  complete 
permit  application  by  the  applicant  and 
interested  partly  who  requested  the 
public  hearing,  if  a  public  hearing  is 
requested  and  held. 

18.  Section  534^39,  Notification  of 
Permit  Decisionj,  Formal  Hearings,  and 
Appeals  I 

Mississippi  Proposed  several 
revisions  rega^ng  notification  of  the 
action  taken  bV  {the  permit  board  on  a 
permit  application,  administrative 
review  of  the  action,  and  appeal  of  the 
final  action.  The  Director  finds  that  with 
the  exception  of  the  provisions 
discussed  beloW,  the  revised  provisions 
at  section  53-9(439  are  substantively  the 
same  as  the  Federal  coimterpart 
provisions  of  SmCRA. 

a.  Section  53-9-39(1),  notification. 
Mississippi's  provisions  at  section  53- 
9-39(1)  require  that  within  14  days  after 
issuing  or  denying  a  permit  or  granting 
or  denying  a  motification  to  an  existing 
permit,  the  perttiit  board  shall  notify  by 
mail  the  appliq^t,  the  mayor  of  each 
municipality  ajul  the  president  of  the 
board  of  supervisors  of  each  county  in 
which  the  permit  area  is  located, 
persons  who  submitted  written 
comments  if  those  persons  provided  a 
complete  addr^^,  and  persons  who 
requested  the  public  hearing  if  those 
persons  provid^jd  a  complete  address. 
The  notification  to  the  local 
governmental  q^cials  shall  include  a 
description  of  t^e  permit  area  and  a 
summary  of  th4  biining  and  reclamation 
plan.  j , 

(1)  Section  5ip(a)  of  SMCRA  requires 
that  within  10  dkys  after  the  granting  of 
a  permit,  the  regulatory  authority  shall 
notify  the  local  governmental  officials  in 
the  local  political  subdivision  in  which 
the  area  of  lancj  to  be  affected  is  located 
that  a  permit  hai  been  issued  and  shall 
describe  the  lo<iation  of  the  land. 
Although  Mississippi's  revised 
provisions  at  section  53-9-39(l)(b) 
requires  notificnion  to  local 
governmental  otmcials  within  14  days 
instead  of  10  days  after  issuing  or 
denying  a  permit,  the  Director  finds  that 
the  proposed  revision  is  no  less 


stringent  than  section  510(a)  of  SMCRA 
because  Mississippi  allows  local 
governmental  officials  45  days  to 
request  a  formal  hearing  at  section  53- 
9-39(3),  instead  of  the  30  days  provided 
by  section  514(c)  of  SMCRA. 

(2)  Section  514(a)  of  SMCRA  requires 
that  if  an  informal  conference  has  been 
held,  the  regulatory  authority  shall  issue 
and  furnish  the  applicant  for  a  permit 
and  persons  who  are  parties  to  the 
administrative  proceedings  with  the 
written  finding  of  the  regulatory 
authority  within  60  days  of  said 
hearings.  Mississippi's  revised 
provisions  at  section  53-9-37(4)  require 
the  permit  board  to  act  upon  a  complete 
permit  application  within  60  days  after 
the  date  of  the  public  hearing  and 
section  53-9-39(l)(a)  and  (d)  require 
notification  to  the  applicant  and  persons 
who  requested  the  public  hearing 
within  14  days  after  issuing  a  decision 
on  a  permit  or  modification  to  an 
existing  permit.  Although  Mississippi's 
revised  provisions  allow  the  permit 
board  to  fiunish  its  permit  decision 
within  74  days  of  a  hearing  instead  of 
60  days,  the  Director  finds  that 
Mississippi's  revised  time-fiame  for 
notification  at  section  53-9-39(1)  (a) 
and  (d)  is  no  less  stringent  than  the 
requirements  of  section  514(a]  of 
SMCRA  because  Mississippi  allows 
additional  time  to  the  applicant  and 
interested  persons  to  request  a  formal 
hearing.  Mississippi's  statute  at  section 
53-9-39(3)  allows  the  appUcant  or  any 
other  interested  party  to  request  a 
fonnal  hearing  within  45  days  after  its 
initial  decision  to  issue  or  deny  a 
permit,  while  section  514(c)  of  SMCRA 
allows  the  applicant  or  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected  to  request  a  hearing  within  30 
days  after  the  applicant  is  notified  of  the 
final  decision. 

Based  upon  the  above  discussions,  the 
Director  is  approving  Mississippi's 
proposed  revisions  at  section  53-9- 
39(1)  of  the  Mississippi  Surface  Coal 
Mining  and  Reclamation  Law. 

b.  Section  53-9-39(3).  formal 
hearings.  At  section  53-9-39(3), 
Mississippi  allows  the  appUcant  and 
any  other  interested  party  to  request  a 
formal  hearing  within  45  days  after  the 
permit  board  makes  its  decision  to  issue 
or  deny  a  permit  application  and 
requires  hearings  to  be  conducted 
within  sixty  (60)  days  after  receipt  of  the 
first  request  for  a  formal  hearing. 
Mississippi  removed  its  previously 
approved  provision  fit)m  section  53-9- 
39(7)  that  allowed  judicial  appeal  if  the 
regulatory  authority  failed  to  act  within 
the  time  limits  specified  in  its  statutes 
and  added  a  new  provision  at  section 
53-9-39(3)  that  allows  any  interested 


party  to  request  a  formal  hearing  if  the 
permit  board  fails  to  take  action  within 
the  time  allowed  under  section  53-9- 
37,  which  specified  the  time  periods  for 
holding  a  pubfic  hearing  and  for  issuing 
or  denying  a  permit.  Mi^issippi  is  also 
requiring  that  at  the  conclusion  of  the 
formal  hearing  or  within  30  days  after 
the  formal  hearing,  the  permit  board 
shall  enter  in  its  minutes  a  final 
decision  affirming,  modifying  or 
reversing  its  prior  decision  to  issue  or 
deny  the  permit.  The  permit  board  shall 
mail  within  seven  days  after  its  final 
decision  a  notice  of  that  decision  to  the 
applicant  and  all  persons  who 
participated  as  a  party  in  the  formal 
hearing. 

(1)  Section  514(c)  of  SMCRA  allows 
the  applicant  or  any  person  with  an 
interest  which  is  or  may  be  adversely 
affected  to  request  a  hearing  within  30 
days  after  the  applicant  is  notified  of  the 
final  decision  and  requires  that 
administrative  hearings  on  final  permit 
decisions  be  held  within  30  days  of  a 
request  for  hearing.  The  Director  finds 
that  allowing  the  applicant  and 
interested  persons  45  days  to  request  a 
formal  hearing  will  not  render 
Mississippi's  administrative  review 
process  less  stringent  than  the  Federal 
requirements.  However,  in  its  October 
23, 1997,  letter,  OSM  expressed  concern 
that  Mississippi's  requirement  for  a  60- 
day  rather  than  a  30-day  time  fiame  for 
holding  a  hearing  may  not  be  consistent 
with  the  Federal  requirements.  In  its 
letter  dated  November  20, 1997, 
Mississippi  explained  that  the  60-day 
period  stemmed  irom  the  permit  board's 
procediu-es  for  holding  a  formal  hearing. 
The  formal  hearing  procedures  require 
that  direct  testimony  be  submitted  in 
writing,  usually  in  affidavit  form,  with 
attached  exhibits,  prior  to  the  hearing. 
All  parties  are  given  30  days  to  submit 
initial  testimony,  and  then  are  given  7 
days  to  submit  rebuttal  testimony.  The 
hearing  normally  is  scheduled  for  7 
days  after  the  filing  of  rebuttal 
testimony.  At  the  hearing,  cross- 
examination  is  allowed.  This  allows 
members  of  the  public  and  community 
or  environmental  groups  to  participate 
in  formal  hearings,  because  the 
individuals  or  groups  are  given  time  to 
put  their  complaints  and  concerns  in 
writing,  rather  than  having  to  depend  on 
the  presentation  of  evidence  through 
oral  testimony.  Taking  into 
consideration  the  additional  time  that 
Mississippi  allows  the  applicant  and 
other  interested  persons  to  request  a 
hearing  and  the  formal  hearing  process 
explained  above,  the  Director  finds  that 
Mississippi's  time  frame  for  holding  a 
formal  hearing  is  no  less  stringent  than 
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the  counterpart  Federal  provision  at 
section  514(c)  of  SMCRA. 

(2)  Section  514(0  of  SMCRA  requires 
that  any  applicant  or  any  person  with  an 
interest  which  is  or  may  be  adversely 
affected  who  has  participated  in  the 
administrative  proceedings  as  an 
objector  shall  have  the  right  to  judicial 
appeal  if  the  regulatory  authority  fails  to 
act  within  the  time  limits  specifled  in 
this  Act.  In  its  October  23, 1997,  letter. 
OSM  expressed  concern  that 
Mississippi  had  removed  its  counterpart 
provision  from  section  53-9-39(7).  In  its 
November  20, 1997,  letter  Mississippi 
explained  that  it  had  divided  the  right 
to  review  the  permit  board's  failure  to 
act  within  specified  time  periods  into 
separate  administrative  and  judicial 
forums  by  allowing  affected  parties  to 
request  a  formal  hearing  under  section 
53-9-39(3).  The  party  then  may  request 
judicial  appeal  at  section  53-9-39(6)  in 
accordance  with  the  requirements  of 
section  53-9-77(1)  and  section  49-17- 
29(5)  of  the  Mississippi  Code  of  1972  if 
the  party  is  aggrieved  by  the  formal 
hearing  decision.  If  the  affected  party 
wishes  to  seek  direct  judicial  review  of 
the  failure  of  the  permit  board  to  abide 
by  any  time  frame  in  the  Mississippi 
statutes,  the  party  may  file  suit  pursuant 
to  section  53-9-67(l)(b).  which 
provides  judicial  review  for  the  failure 
of  the  agency  to  perform  any. 
nondiscretionary  duty  under  the  Act. 
SMCRA  does  not  provide  for  a  formal 
hearing  on  a  regulatory  authority's 
failuje  to  act  within  the  time  limits 
specified  in  SMCRA.  However,  the 
Director  finds  that  Mississippi's 
provision  at  section  53-9-39(3)  when 
combined  with  the  judicial  review 
requirements  of  sections  53-9-77(1)  and 
49-17-29(5)  and  the  civil  action 
requirements  of  53-9-67(l)(b)  is  no  less 
stringent  that  the  Federal  reqmrements 
at  section  514(f)  of  SMCRA. 

(3)  In  its  letter  dated  October  23, 1997, 
OSM  expressed  its  concern  that 
Mississippi's  proposed  language  at 
section  53-5-39(3)  that  allows  the 
permit  board  a  total  of  30  days  within 
which  to  issue  a  decision  on  a  permit 
and  an  additional  seven  days  within 
which  to  furnish  its  written  decision  to 
the  proper  parties  after  a  formal  hearing 
may  be  less  stringent  than  the  Federal 
requirements.  Section  514(c)  of  SMCRA 
requires  that  the  written  decision  be 
issued  and  furnished  within  30  days 
after  a  formal  hearing.  In  its  letter  dated 
November  20. 1997,  Mississippi 
explained  that  the  seven  days  in  which 
the  permit  board  would  be  allowed  to 
mail  the  notice  of  the  decision  is  a 
reasonable  effort  to  accommodate  the 
combined  effect  of  Mississippi  case  law 
and  the  Mississippi  Open  Meetings  Law 


on  the  method  the  permit  board  useis  to 
make  and  record  its  permit  actions.  The 
permit  board's  decision  documents 
must  include  an  explanation  of  the 
specific  reasons  for  an  agency's 
decision,  if  the  reasons  are  not 
otherwise  evident  frt)m  the 
administrative  record  [McGowan  v. 
State  Oil  &■  Gas  Board,  604  So.  2d  312 
(1992)).  Since  a  decision  document 
cannot  be  prepared  until  the  decision  is 
made,  it  would  be  very  difficult  for  the 
permit  board  to  issue  an  order  on  the 
same  day  it  is  made.  Permit  actions  are 
taken  by  a  vote  of  the  seven-member 
board  and  the  decision  is  then  entered 
into  the  meeting  minutes.  Under 
Mississippi  law,  the  permit  board  can 
take  action  on  a  permit  only  at  an  open 
meeting,  Mississippi  Annotated  Code 
section  25-41-5  (Rev.  1990),  normally 
scheduled  twice  monthly.  "The  Director 
finds  that  since  the  final  permit  decision 
is  made  at  the  conclusion  of  the  formal 
hearing  or  within  30  days  after  the 
formal  hearing  at  a  meeting  which  is 
open  to  the  public,  including  the 
applicant  and  all  persons  who 
participated  as  a  party  in  the  formal 
hearing,  Mississippi's  provision  at 
section  53-9-39(3)  which  allows  the 
permit  board  to  mail  its  written  decision 
within  seven  days  after  its  final  decision 
is  recorded  in  the  minutes  of  the  permit 
board  is  no  less  stringent  than  the 
requirements  of  section  514(c)  of 
SMCRA. 

c.  Section  53-9-39(5).  transcript  of 
hearings.  Section  514(e)  of  SMCRA 
requires  that  a  verbatim  record  of  each 
hearing  shall  be  made  and  a  transcript 
made  available  on  the  motion  of  any 
party  or  by  order  of  the  regulatory 
authority.  Mississippi's  requirement  for 
a  transcript  was  removed  from  existing 
section  53-9-39(6)  and  was  not  added 
to  the  revised  provision  concerning  the 
requirement  for  a  verbatim  record  at 
section  53-9-39(5).  However, 
Mississippi's  airrently  approved 
regulations  at  section  187.11(b)(3)(ii), 
concerning  administrative  review  of 
permit  decisions,  includes  this 
requirement.  Therefore,  the  Director 
finds  that  section  53-9-39(5)  in 
conjunction  with  Mississippi's 
approved  regulation  at  section 
187.1l(b)(3)(ii)  of  the  Mississippi 
Surface  Coal  Mining  Regulations  is  no 
less  stringent  than  the  Federal 
requirements  for  a  verbatim  record  and 
transcript  of  a  hearing  at  section  514(e) 
of  SMCRA. 

19.  Section  53-9-43,  Confidentiality  of 
Information 

This  section  was  modified  by 
removing  the  existing  provisions 
regarding  issued  permits  meeting  all 


applicable  performance  standards  and 
by  adding  the  existing  language  firom 
section  53-9-41(2)  on  the 
confidentiality  of  infcHinatlon. 
Mississippi  also  proposed  additional 
requirements.  Section  53-9-43  now 
authorizes  the  commission  to  determine 
Confidentiality  claims  and  to  provide 
penalties  for  imauthorized  disclosure  of 
confidential  information.  Information 
submitted  concerning  trade  secrets  or 
privileged  commercial  or  financial 
information  relating  to  the  competitive 
rights  of  an  applicant  and  which  is 
specifically  identified  as  confidential 
shall  not  be  available  for  public 
examination  if  the  applicant  submits  a 
written  confidentiality  claim  to  the 
commission  before  the  submission  of 
the  information  and  the  commission 
determines  the  confidentiality  claim  is 
valid.  The  confidentiality  claim  shall 
include  a  generic  description  of  the 
natiu«  of  the  information  included  in 
the  submission.  The  commission  shall 
promulgate  rules  and  regulations 
consistent  with  the  Mississippi  Public 
Records  Act  regarding  access  to 
confidential  information.  Any 
information  for  which  a  confidentiality 
claim  is  asserted  shall  not  be  disclosed 
pending  the  outcome  of  any  formal 
hearing  and  all  appeals.  Any  person 
knowdngly  and  willfully  making 
unauthorized  disclosives  of  any 
information  determined  to  be 
confidential  shall  be  liable  for  civil 
damages.  A  person  convicted  of  making 
imauthorized  disclosures  shall  be  fined 
$1,000  and  dismissed  from  public  office 
or  employment. 

Section  512(b)  of  SMCRA  and  30  CFR 
772.15(b)  of  the  Federal  regulations 
require  that  information  concerning  coal 
exploration  that  is  submitted  to  the 
regulatory  authority  as  confidential 
concerning  trade  secrets  or  privileged 
commercial  or  financial  information 
which  relates  to  the  competitive  rights 
shall  not  be  available  for  public 
examination.  The  Federal  regulation  at 
30  CFR  772.15(c)  provides  that 
information  requested  to  be  held  as 
confidential  shall  not  be  made  publicly 
available  until  after  notice  and 
opportunity  to  be  heard  is  afforded 
persons  both  seeking  and  opposing 
disclosiue  of  the  information.  The 
Director  finds  that  the  requirements  of 
section  53-9-43  are  non  inconsistent 
with  the  requirements  of  SMCRA  or  the 
Federal  regtilations  concerning 
confidentially  of  information,  and  is 
approving  the  proposed  revisions  to 
section  53-9-43. 
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20.  Section  53-4-45.  Peifonnance 
Standards  Relating  to  Surface  Mining 

This  section  was  modified  by  adding 
the  existing  language  from  section  53- 
9-43  conceraim  content  of  permits  for 
surfece  coal  mining  and  reclamation 
operations  at  subsection  (1).  Mississippi 
revised  the  existing  language  by  adding 
a  requirement  that  any  permit  issued  to 
conduct  coal  e}<6Ioration  operations,  as 
well  as  surface  poal  mining  and 
reclamation  opMations,  require  such 
operations  to  nniaet  all  applicable 
environmental  protection  performance 
standards  of  this  chapter  and  such  other 
requirements  as  the  commission  shall 
promulgate.  ThU  section  was  also 
amended  to  maklB  various  clarifying 
language  revisio^is  to  the  existing 
provisions  conci^ming  the  general 
environmental  protection  performance 
standards  that  the  commission  shall 
promulgate  by  regulations,  including 
the  following:  A(  section  53-9-45(2)(c). 
the  regulations  shall  assure  restoration 
of  the  approximate  original  contour  of 
the  land  with  all'highwalls,  spoil  piles 
and  depressions  eliminated,  unless  an 
exception  is  provided  under  section  53- 
9-45.  At  section  53-9-45(2)(g),  the 
operator  may  el^  to  impound  water  tb 
provide  lakes  or  ^onds  for  wildlife, 
recreational  or  water  supply  purposes  if 
it  is  a  part  of  the  approved  mining  and 
reclamation  plati  and  if  those 
impoundments  ^fe  constructed  in 
accordance  withjapplicable  Federal  and 
state  laws  and  relations.  At  section 
53-9-45(2)(h),  the  regulations  shall 
govern  the  prop^  conduct  of  angering 
operations  or  pitihibit  those  operations 
under  certain  circumstances.  At  section 
53-9-45(4)(b)(i)  and  (ii).  additional 
criteria  were  ad^l^  for  a  variance  from 
the  requirement  to  restore  to 
approximate  original  contour  and  to 
reclaim  the  land  to  an  industrial, 
commercial,  residential  or  public  use. 
Notification  mu^  be  made  to 
appropriate  Fedptal,  state,  and  local 
govenmiental  agencies  providing  an 
opportunity  to  ciqmment  on  the 
proposed  use;  the  proposed  postmining 
land  use  must  be  compatible  with 
adjacent  land  us|as  and  state  and  local 
land  use  planni^e;  and  the  proposed 
postmining  landj  use  must  be 
economically  prtctical. 

Section  515  ofbMCRA  provides  the 
general  performaiice  standards  that  are 
applicable  to  alllsurface  coal  mining 
operations.  In  iti  letter  dated  October 
23, 1997,  OSM  expressed  concern  that 
Mississippi's  reference  at  section  53-9- 
45(4)(b)  to  subsection  (2)  in  the  phrase 
"a  variance  from  other  requirement  to 
restore  to  approximate  original  contour 
set  forth  in  subsections  (2)  or  (3)  of  this 


section"  could  be  interpreted  as  an 
expansion  of  the  variance  to  non-steep 
slope  disturbed  areas  since  subsection 
(2)  contains  the  general  protectidn 
performance  standards  tnat  are 
applicable  to  all  surface  coal  mining  and 
reclamation  operations.  Section 
515(e)(2)  of  SMCRA  grants  a  variance 
from  the  requirement  to  restore 
disturbed  areas  to  approximate  original 
contour  only  for  steepslope  surface  coal 
mining  and  reclamation  operations.  In 
its  letter  dated  November  20. 1997. 
Mississippi  explained  that  the 
discrepancy  stems  from  a  typographical 
error  which  is  the  result  of  renumbering 
the  provisions.  Therefore,  the  Director 
finds  that  with  the  exception  of  this 
typographical  error,  Mississippi's 
proposed  revisions  at  section  53-9-45 
are  no  less  stringent  than  the  provisions 
of  section  515  of  SMCRA,  and  is 
requiring  Mississippi  to  remove  its 
reference  to  subsection  (2)  from  section 
53-9-45(4)(b). 

21.  Section  53-9-53,  Mine  Entrance 
Signs 

This  sertion  was  revised  by  adding 
new  information  requirements  for  mine 
entrance  signs.  The  signs  must  also  state 
that  questions  and  complaints  regarding 
the  operation  may  be  directed  to  the 
department,  and  they  must  show  the 
department's  telephone  number. 

There  is  no  direct  Federal  counterpart 
to  Mississippi's  proposed  provision. 
However,  the  Director  finds  that 
requiring  permittees  to  maintain 
additional  information  on  their  mine 
entrance  signs  is  not  inconsistent  with 
section  517(d)  of  SMCRA  or  30  CFR 
816.11(c)(2)  of  the  Federal  regulations 
pertaining  to  requirements  for  mine 
entrance  signs. 

22.  Section  53-9-55,  Complaints, 
Formal  Hearing,  Service  of  Notices,  and 
Civil  Penalties 

This  section  was  amended  to  add  new 
provisions  and  make  various  clarifying 
language  revision's  to  the  existing 
provisions  concerning  violations  and 
assessment  of  civil  penalties. 

a.  Section  53-9-55(1).  written 
complaint,  formal  hearing,  and  service 
of  notices.  Existing  section  53-9-55  was 
revised  by  adding  new  subsection  (1), 
which  allows  service  of  a  written 
complaint  at  paragraph  (a),  affords  an 
opportunity  for  a  formal  hearing  to 
alleged  violators  at  paragraph  (b),  and 
provides  for  service  of  notices  at 
paragraph  (c).  These  new  paragraphs 
read  as  follows: 

(a)  When  the  commission  or  an  authorized 
representative  of  the  department  has  reason 
to  believe  that  a  violation  of  this  chapter  or 
any  regulation  or  order  of  the  commission  or 


permit  board  or  any  condition  of  a  pennit  has 
occurred,  the  commission  may  cause  a 
written  complaint  to  be  served  upon  the 
alleged  violatOT.  The  con^ilaint  shall  specify 
the  section,  regulation,  oider  or  permit 
alleged  to  be  violated  and  the  bets  alleged  to 
constitute  the  violation  and  shall  require  the 
alleged  violator  to  appear  before  the 
commission  at  a  time  and  place  specified  in 
the  order  to  answer  the  complaint.  The  time 
of  appearance  before  the  commission  shall  be 
not  less  than  twenty  (20)  days  from  the  date 
of  the  mailing  or  service  of  the  complaint, 
whichever  is  earlier. 

(b)  The  commission  shall  afford  an 
opportunity  for  a  formal  hearing  to  the 
alleged  violator  at  the  time  and  place 
specified  in  the  complaint  or  at  another  time 
or  place  agreed  to  in  writing  by  both  the 
department  and  the  alleged  violator,  and 
apffroved  by  the  conunission.  On  the  basis  of 
the  evidence  produced  at  the  fbmial  hearing, 
the  commission  shall  enter  an  order  which  in 
its  opinion  will  best  further  the  purposes  of 
this  chapter  and  shall  give  written  notice  of 
that  order  to  the  alleged  violator  and  to  any 
other  persons  who  participated  as  parties  at 
the  formal  hearing  or  who  made  written 
request  for  notice  of  the  order.  The 
commission  may  assess  penalties  as  provided 
in  this  section. 

(c)  Except  as  otherwise  expressly  provided, 
any  notice  or  other  instrument  issued  by  or 
under  authority  of  the  commission  may  be 
served  on  any  affected  person  personally  or 
by  publication,  and  proof  of  that  service  may 
be  made  in  the  same  manner  as  in  case  of 
service  of  a  summons  in  a  civil  action.  The  . 
proof  of  service  shall  be  filed  in  the  office  of 
the  conunission.  Service  may  also  be  made 
by  mailing  a  copy  of  the  notice,  order,  or 
other  instrument  by  certified  mail,  directed 
to  the  person  affected  at  the  person's  last 
known  post-office  address  as  shown  by  the 
files  or  records  of  the  commission.  Proof  of 
service  may  be  made  by  the  affidavit  of  the 
person  who  did  the  mailing  and  shall  be  filed 
in  the  office  of  the  commission. 

In  its  letter  of  October  23, 1997,  OSM 
expressed  a  concern  that  Mississippi's 
provisions  at  section  53-9-55(l)(a)  may 
conflict  with  the  enforcement 
provisions  of  section  521(a)  of  SMCRA 
and  Mississippi's  counterpart 
enforcement  provisions  at  section  53-9- 
69(1).  Section  521(a)  requires  the 
Secretary  or  his  authorized 
representative  to  issue  orders  of 
cessation  and  notices  of  violation  when 
on  the  basis  of  an  inspection  it  is 
determined  that  a  violation  exists. 
Section  53-9-55(l)(a)  authorizes  the 
commission  to  cause  a  written 
complaint  to  be  served  when  the 
commission  or  an  authorized 
representative  of  the  department  has 
reason  to  believe  that  a  violation  has 
occurred,  without  mention  of  an 
inspection.  Section  53-9-55(l)(b) 
provides  the  alleged  violator  an 
opportunity  for  a  formal  hearing 
regarding  the  written  complaint.  In  its 
letter  of  November  20, 1997,  Mississippi 
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explained  that  section  53-9-55(1)  grants 
optional  enforcement  authority  to  the 
commission  that  is  in  addition  to  the 
mandatory  enforcement  requirements  in 
section  53-9-69(1),  which  requires  the 
issuance  of  an  appropriate  cessation 
order  or  notice  of  violation  upon 
discovering  a  violation  during  an 
inspection.  Section  521(d)  of  SMCRA 
provides  that  section  521  of  SMCRA  . 
shall  not  be  construed  so  as  to  eliminate 
any  additional  enforcement  rights  or 
procedures  which  are  available  imder 
State  law  to  a  State  regulatory  authority. 
Based  upon  the  above  discussion,  the 
Director  finds  that  the  proposed 
enforcement  and  hearing  provisions  at 
section  53-9-55(1)  (a)  and  (b)  as  such  as 
supplemental  to  Mississippi's 
enforcement  and  hearing  provisions  at 
section  53-9-69  and  are  not 
inconsistent  with  the  provisions  of 
section  521  of  SMCRA.  The  Director 
further  finds  that  Mississippi's  proposed 
provision  at  paragraph  (c)  is  not 
inconsistent  with  the  Federal 
requirements  for  service  of  notices  of 
violation,  cessation  orders,  and  show 
cause  orders  at  30  CFR  843.14  of  the 
Federal  regulations,  which  allows 
service  on  the  person  to  whom  the 
notice  or  order  is  directed  or  by  certified 
mail.  Therefore,  the  Director  is 
approving  section  53-9-55(1). 

b.  Section  53-9-55(2),  assessment  of  a 
civil  penalty.  Existing  section  53-9- 
55(1)  was  revised  and  redesignated  as 
section  53-9-55(2).  Existing  section  53- 
9-55(2),  concerning  a  civil  penalty  for 
failure  to  correct  a  violation  for  which 
a  citation  had  been  issued,  was 
removed.  Mississippi  proposed  minor 
clarifying  language  changes  to  the 
existing  requirements  and  revised  the 
amoimt  of  Uie  civil  penalty  that  may  be 
assessed  for  each  violation.  Section  53- 
9-55(2)  now  authorizes  the  commission, 
after  notice  and  opportunity  for  a  formal 
hearing,  to  assess  a  civil  penalty  not  to 
exceed  $25,000  per  violation, 
Mississippi's  existing  provision  and 
section  518(a)  of  SMCRA  authorize  the 
assessment  of  $5,000  for  each  violation. 
However,  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation.  U.S.D.C, 
District  of  Columbia,  Civil  Action  No. 
79-1144  (February  26,  1980),  the  Court 
ruled  that  penalty  amounts  need  not  be 
equivalent  to  those  of  the  Federal 
regulations  at  30  CFR  Part  845.  The 
Court  determined  that  a  State  must 
consider  the  four  criteria  listed  in 
section  518(a)  of  SMCRA  for 
determining  the  amount  of  the  penalty 
and  the  penalties  imposed  must  be  no 
less  stringent  than  those  in  SMCRA. 
Mississippi's  revised  statutory  language 
continues  to  consider  the  four  criteria 
specified  in  section  518(a)  in 


determining  the  amount  of  the  penalty. 
Therefore,  in  accordance  with  section 
518(i)  of  SMCRA.  the  Director  finds  that 
Mississippi's  program  provisions  at 
section  53-9-55(2)  incorporates  civil 

f>enalties  no  less  stringent  than  those  set 
brth  in  section  518(a)  of  S^CRA  and 

contains  the  same  or  similar  procedural 

requirements  relating  to  them. 

c.  Section  53-9-55(3),  payment  of 
penalty. 

(1)  Mississippi  removed  its  existing 
statutory  language  at  section  53-9-55(3) 
regarding  a  public  hearing  and  added 
the  substantive  provisions  bom  section 
53-9-55(4)  concerning  payment  of  a 
penalty.  The  opportunity  for  a  formal 
hearing  regarding  a  civil  penalty  was 
added  at  section  53-9-55(2).  Section 
53-9-55(3)  was  revised  by  removing  the 
language  that  specified  the  amoimt  of 
interest  that  must  be  paid  to  a  person 
cited  with  a  violation  on  penalties 
placed  in  escrow  if  it  is  determined 
through  administrative  or  judicial 
review  of  the  proposed  penalty  that  no 
violation  occiirred  or  that  the  amount  of 
the  penalty  should  be  reduced.  Section 
518(c)  of  SMCRA  provides  that  the 
person  cited  with  a  violation  can  receive 
6  percent  interest,  or  interest  at  the 
prevailing  £)epartment  of  the  Treasury 
rate.  Mississippi's  revision  provides  for 
the  return  of  the  escrowed  amount  with 
"any  interest  earned."  However. 
Mississippi's  regulation  at  sectimi 
245.20(c)  of  the  Mississippi  Surface 
Coal  Mining  Regulations  requires  refund 
with  interest  from  the  date  of  payment 
into  escrow  to  the  date  of  the  refund  at 
the  rate  of  6  percent  or  at  the  prevailing 
Department  of  the  Treasury  rate, 
whichever,  is  greater.  Therefore,  the 
Director  finds  that  Mississippi's  revision 
at  section  53-9-55(3)  in  conjimction 
with  its  regulation  at  section  245.20(c) 
is  no  less  stringent  that  section  518(c)  of 
SMCRA. 

(2)  Section  53-9-55(3)  was  also 
revised  by  adding  a  new  provision  that 
allows  the  commission  to  promulgate 
regulations  regarding  a  waiver  from  the 
requirement  to  post  a  penalty  payment 
bond  upon  a  showing  by  the  operator  of 
an  inability  to  post  the  bond  in  order  to 
contest  the  amount  of  the  proposed 
penalty  or  fact  of  the  violation. 

In  its  November  7, 1997,  letter  to 
Mississippi,  OSM  expressed  concern 
regarding  this  requirement  because 
section  518(c)  of  SMCRA  specifies  that 
a  person  who  wishes  to  contest  either 
the  amount  of  the  penalty  or  the  fact  of 
violation  shall  prepay  the  proposed 
penalty  to  the  Secretary,  who  shall  then 
place  it  into  an  escrow  account.  The 
Federal  regulations  at  30  CFR  845.19(a) 
similarly  provide  that  a  person  charged 
with  a  violation  may  contest  the 


proposed  penalty  or  the  fact  of  the 
violation  by  submitting  a  petition  and 
an  amoimt  equal  to  the  proposed 
penalty  to  the  Department  of  the 
Interior's  Office  of  Hearings  and 
Appeals.  In  its  November  20, 1997. 
letter.  Mississippi  explained  that  a  1996 
decision  of  the  United  States  Supreme 
Court  arising  fit>m  Mississippi,  MX.B.  v. 
S.L.J.,  117  S.  Q.  555  (1996)  had  cast 
doubt  on  a  Mississippi  agency's 
authority  to  require  indigent  parties  to 
prepay  a  penalty  or  the  cost  of  appeal 
as  a  prerequisite  to  conducting  the 
appeal  and  prompted  the  department  to 
add  the  provision  regarding  the  possible 
waiver  of  the  prepayment  provision. 
The  Director  understands  Mississippi's 
concern,  but  recognizes  that  one  of  the 
principal  factors  leading  to  the  adoption 
of  SMCRA 's  prepayment  requirement 
was  Congressional  concern  about  the 
historically  low  collection  rate  of 
similar  penalties  assessed  by  other 
governmental  agencies.  Because  of  this 
concern,  neither  SMCRA  nor  the 
Federal  regulations  provide  for  a  waiver 
of  the  prepayment  requirement. 
Therefore,  the  Director  finds  that 
Mississippi's  proposal  at  section  53-9- 
55(3]  for  a  prepayment  waiver  is 
inconsistent  with  SMCRA  and  the 
Federal  regulations,  and  is  not 
approving  it. 

d.  Section  53-9-55(4),  penalty  for 
willfully  and  knowingly  authorizing, 
ordering  or  carrying  out  a  violation.  The 
existing  statutory  language  at  section 
53-9-55(5)  was  moved  to  section  53-9- 
55(4)  and  revised  to  read  as  follows: 

When  a  permittee  violates  this  chapter  or 
any  regulation  or  written  order  of  the 
commission  promulgated  or  issued  under 
this  chapter  or  any  condition  of  a  permit 
issued,  any  director,  officer,  general  partner, 
joint  venturer  in  or  authorized  agent  of  the 
permittee  who  willfully  and  knowingly 
authorized,  ordered  or  carried  out  that 
violation  shall  be  subject  to  separate  civil 
penalties  in  the  same  amount  as  penalties 
that  may  be  imposed  upon  a  person  under 
subsection  (2)  of  this  section. 

The  Director  finds  that  the  revised 
statutory  requirements  at  section  53-9- 
55(4)  are  no  less  stringent  than  the 
requirements  of  section  518(f)  of 
SMCRA  relating  to  civil  penalties  for 
directors,  officers,  or  agents  of  corporate 
permittees. 

e.  Section  53-9-55(5),  recovery  of 
penalties  in  a  civil  action.  The 
substantive  provisions  of  existing 
section  53-9-55(6)  were  moved  to 
section  53-9-55(5)  and  revised  to  allow 
civil  penalties  to  be  recovered  in  a  civil 
action  in  the  chancery  or  circuit  court 
of  the  First  Judicial  District  of  Hinds 
County  or  in  the  chancery  or  circuit 
court  of  any  county  in  which  the  surface 
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coal  mining  and  reclamation  operation 
exists  or  in  which  the  defendant  may  be 
found.  The  Direttor  finds  that  section 
53-9-55(5)  is  aq  less  stringent  than 
section  518(d),  |which  allows  civil 
penalties  to  be  r  K:overed  in  a  civil 
action. 

f.  New  section  53-9-55(6)  specifies 
that  "provisions  of  this  section  and 
chapter  regarding  liabiUty  for  the  costs 
of  clean-up,  remjoval,  remediation  or 
abatement  of  any  pollution,  hazardous 
waste  or  solid  wbste  shall  be  limited  as 
provided  in  sedtion  49-17-42  and  rules 
promulgated  under  that  section." 
Section  49-17-42  of  the  Mississippi 
Code  of  1972  sp^fies  that  "any  lender 
or  holder  who  niaintains  indicia  of 
ownership  prin  tirily  to  protect  an 
interest  in  a  pr^berty,  facility,  or  other 
person,  and  who  does  not  participate  in 
the  management  of  the  property, 
CaciUty,  or  oth^  jpersons,  shall  not  be 
considered  an  ojijmer  or  operator  of  that 
property,  fadlitM,  or  other  person,  nor 
liable  imder  any  [pollution  control  or 
other  environm^tal  protection  law,  or 
any  rule  or  regulation  or  written  order 
of  the  commission  in  piusiiance  thereof, 
for  the  pieventini,  clean-up,  removal, 
remediation  or  abatement  of  any 
pollution,  hazaiiqous  waste  or  soUd 
waste  placed,  released  or  dumped  on, 
in,  about  or  near  property,  facility  or 
other  person  or  caused  by  any  operator 
on  or  of  the  pro|)erty,  facility  or  other 
person." 

Although  there  is  no  direct  Federal 
counterpart  to  this  provision,  the 
Director  finds  that  section  53-9-55(6)  is 
not  inconsistent  With  section  518(f)  of 
SMCRA  that  lini^  UabiUty  for 
violations  of  coijporate  pennittees  to  the 
permittee  and  tl^0  director,  officer,  or 
agent  of  the  cori^<>ration  who  willfiiUy 
and  knowingly  authorized,  ordered,  or 
carried  out  such  violation. 

23.  Section  53-sf4-57,  Criminal  Penalties 

Mississippi  reUsed  this  section  by 
incorporating  additional  statutory 
language  bom  easting  section  53-9-59 
concerning  crimmal  penalties  for 
making  false  statoments, 
representations,  l^id  certifications.  The 
revised  provisioii!  reads  as  follows: 

Any  person  who!  Willfully  and  knowingly 
violates  this  chaptn  or  any  regulation  or 
written  order  of  thejcommission  piomulgated 
or  issued  under  this  chapter  or  any  condition 
of  a  permit,  or  makas  any  false  statement, 
representation  or  CBrtiHcation  or  knowingly 
fails  to  make  any  statement,  representation  or 
certification  in  any  application,  record, 
report,  plan  or  other  dociunent  filed  or 
required  to  be  maintained  under  a  regulation 
or  written  order  of  jthe  commission 
promulgated  or  isstied  under  this  chapter, 
shall,  upon  conviction,  be  punished  by  a  fine 
of  not  more  than  T^^  Thousand  Dollars 


($10,000.00)  or  by  imprisonment  for  not  more 
than  one  (1)  year,  or  both. 

The  Director  finds  that  Mississippi's 
revised  provision  for  criminal  penalties 
is  consistent  with  and  no  less  stringent 
than  the  counterpart  requirements  in 
section  518(e)  and  (g)  of  SMCRA,  and  is 
approving  the  revisions  to  section  53-9- 
37. 

24.  Section  53-9-65.  Bond  Release  and 
Bond  Forfeiture 

Section  53-9-65  was  revised  to 
authorize  the  permit  board  to  release 
performance  bonds,  to  clarify  the 
existing  public  hearing  provisions,  to 
provide  for  administrative  review  and 
appeal  of  decisions  of  the  permit  board, 
and  to  establish  a  procedure  for  bond 
forfeiture. 

a.  Section  53-9-65(1)  and  (2), 
application  and  schedule  for  bond 
release.  Previously  approved  subsection 
(1)  provides  for  filing  of  an  application 
for  the  release  of  performance  bond, 
pubUc  notice  of  the  application,  and 
inspection  and  evaluation  of  the 
reclamation  work  involved.  Previoiisly 
approved  subsection  (2)  provides  the 
criteria  and  schedule  for  release  of 
performance  bond.  Mississippi  revised 
these  sections  by  proposing  minor 
wording  and  stylistic  changes  and 
revisions  to  reflect  new  designations  of 
responsibility.  The  E)irector  finds  that 
the  proposed  revisions  at  section  53-9- 
65(1)  and  (2)  will  not  render  these 
previously  approved  statutory 
provisions  less  stringent  than  the 
Federal  counterpart  provisions  at 
section  519(a)  throu^  (d)  of  SMCRA. 

b.  Section  53-9-€5(3),  public  hearing. 
Mississippi  added  new  provisions  for  a 
public  hearing  at  subsection  (3), 
removed  its  provision  concerning  an 
informal  coi^erence  at  existing 
subsection  (4),  and  removed  its 
provisions  concerning  the  public 
hearing  at  existing  subsection  (5).  The 
revised  provisions  at  subsection  (3)  read 
as  follows: 

Any  interested  party  or  the  responsible 
officer  or  head  of  any  federal,  state  or  local 
governmental  agency  which  has  jurisdiction 
by  law  or  special  expertise  with  respect  to 
any  environmental,  social  or  economic 
impact  involved  in  the  operation,  or  is 
authorized  to  develop  and  enforce 
environmental  standards  with  respect  to  the 
operations,  may  submit  written  comments  on 
the  proposed  release  from  bond  or  other 
collateral,  and  request  a  public  hearing 
concerning  the  bond  release  application 
under  Section  49-1 7-29.  The  failure  of  any 
person  to  submit  comments  within  the  time 
required  shall  not  preclude  action  by  the 
permit  board.  Any  request  for  a  public 
hearing  concerning  the  bond  release 
application  shall  be  nude  in  writing  within 
thirty  (30)  days  after  the  last  publication  of 


the  notice  described  in  subsection  (1)  of  this 
section.  The  permit  board  may  on  its  own 
motion  hold  a  public  hearing  concerning  the 
bond  release  application.  If  requested,  the 
permit  board  shall  hold  a  public  hearing  to 
obtain  comments  from  the  public  on  the 
application  for  bond  release.  The  date,  time 
and  location  of  the  public  hearings  shall  be 
advertised  by  the  permit  board  in  the  same 
manner  as  provided  for  the  publication  of 
notice  for  advertisement  of  land  ownership 
under  Section  53-9-37.  The  last  public 
hearing  notice  shall  be  published  at  least 
seven  (7),  but  not  more  than  fourteen  (14) 
days  before  the  scheduled  public  hearing 
date.  If  all  persons  requesting  the  public 
hearing  stipulate  agreement  before  the 
requested  public  hearing,  the  public  hearing 
may  l>e  cancelled  at  the  discretion  of  the 
pennit  t)oard. 

Mississippi's  requirements 
concerning  pubhc  hearings  throughout 
its  statutory  provisions,  including  those 
for  the  release  of  performance  bonds,  are 
used  as  a  counterpart  to  SMCRA's 
provisions  for  an  informal  confierence  at 
section  513(b).  Section  519(g)  of  SMCRA 
allows  the  regulatory  authority  to 
establish  an  informal  conference  as 
provided  in  section  513(b)  to  resolve 
written  obiections  concerning  a 
performance  bond  release  request. 
Mississippi's  proposed  statutory 
provisions  at  section  53-9-65(3)  do  not 
contain  the  substantive  requirements  of 
section  513(b)  of  SMCRA  that  the 
regulatory  authority  hold  an  informal 
conference  within  a  reasonable  time  of 
the  receipt  of  a  request  or  for  an 
electronic  or  stenographic  record  of  the 
conference  proceedings.  However, 
Mississippi's  regulation  at  section 
207.11(e)  that  provides  for  an  informal 
conference  on  proposed  bond  releases 
contains  these  substantive  requirements. 
Section  207.11(e)(2)  requires  that  the 
informal  conference  be  held  within  30 
days  from  the  date  of  the  notice;  section 
207.11(e)(3)  requires  an  electronic  or 
stenographic  record  be  made  of  the 
conference  and  the  record  maintained 
for  access  by  the  parties,  until  final 
release  of  the  bond,  unless  recording  is 
waived  by  all  of  the  parties  to  the 
conference;  and  section  207.11(f)(3) 
provides  that  if  an  informal  conference 
has  been  held,  the  notification  of  the 
decision  shall  be  made  to  the  permittee 
and  all  interested  parties  within  30  days 
after  conclusion  of  the  conference. 
Therefore,  the  Director  finds  that 
Mississippi's  proposed  revisions  for  a 
public  hearing  at  subsection  (3)  in 
conjunction  with  its  regulations  at 
section  207.11(e)  and  (fi  are  no  less 
stringent  than  the  Federal  provisions  for 
an  informal  conference  at  sections 
519(g)  and  513(b)  of  SMCRA. 

c.  Section  53-9-€5(4).  formal  hearing 
and  appeal.  Mississippi  is  adding  the 
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following  provision  at  new  subsection 
(4)  that  provides  for  a  fonnal  hearing  on 
the  pennit  board's  initial  decision  to 
^rant  or  deny  the  bond  release  and 
judicial  appeal  of  its  final  decision. 

Within  thirty  (30)  days  after  the  permit 
board  takes  action  on  the  bond  release 
application  as  recorded  in  the  minutes  of  the 
pennit  board,  any  person  who  filed  a  written 
comment  or  requested  or  p»articipated  in  the 
public  hearing  under  this  subsection  may 
request  a  formal  hearing  before  the  permit 
board  regarding  its  initial  decision  to  grant  or 
deny  the  bond  release.  The  formal  hearing 
shall  be  conducted  as  provided  by  Section 
49-17-29.  Upon  conclusion  of  the  formal 
hearing,  the  permit  board  shall  enter  into  its 
minutes  its  final  decision  affirming, 
modifying  or  reversing  its  prior  action  on  the 
bond  release  application.  Any  appeal  from 
that  decision  may  be  taken  by  any  person 
who  participated  as  a  party  in  the  formal 
hearing  in  the  manner  provided  in  Section 
49-17-29.  ^ 

The  Director  finds  that  the  provision 
for  a  fonnal  hearing  at  section  53-9- 
65(4)  is  no  less  stringent  than  section 
519(d)  of  SMCRA,  which  provides  for  a 
public  hearing  if  the  application  for 
release  of  the  bond  is  disapproved,  or 
section  519(0  and  (g)  of  SMCRA.  which 
provide  for  a  public  hearing  on 
proposed  bond  releases.  The  Director 
also  finds  that  the  provision  for  appeal 
at  section  53-9-65(4)  is  no  less  stringent 
than  section  526(e)  of  SMCRA,  which 
requires  that  actions  of  a  State 
regulatory  authority  shall  be  subject  to 
judicial  review  by  a  court  of  competent 
jurisdiction  in  accordance  with  State 
law. 

d.  Section  53-9-65(5),  bond  forfeiture. 
Mississippi  added  the  following 
provisions  concerning  bond  forfeitiu^  to 
new  subsection  (5). 

(a)  If  a  surface  coal  mining  and  reclamation 
operation  is  not  proceeding  in  accordance 
with  this  chapter  or  the  permit,  the  operation 
represents  an  imminent  threat  to  the  public 
health,  welfare  and  the  environment,  and  the 
operator  has  failed,  within  thirty  (30)  days 
after  written  notice  to  the  operator  and 
opportunity  for  a  formal  hearing,  to  take 
appropriate  corrective  action,  a  forfeiture 
proceeding  may  be  commenced  against  the 
operator  for  any  performance  bond  or  other 
collateral  posted  by  the  operator. 

(b)  A  forfeiture  proceeding  against  any 
performance  bond  or  other  collateral  shall  be 
commenced  and  conducted  according  to 
Sections  49-17-31  through  49-17-41. 

(c)  If  the  commission  orders  forfeiture  of 
any  performance  bond  or  other  collateral,  the 
entire  sum  of  the  performance  bond  or  other 
collateral  shall  be  forfeited  to  the  department. 
The  funds  from  the  forfeited  performance 
bond  or  other  collateral  shall  be  used  to  pay 
for  reclamation  of  the  permit  area  and 
remediation  of  any  offsite  damages  resulting 
from  the  operation.  Any  surplus  performance 
bond  or  other  collateral  funds  shall  be 
refunded  to  the  operator  or  corporate  surety. 


(d)  Forfieiture  proceedings  shall  be  before 
the  commission  and  an  order  of  the 
commission  under  this  subsection  shall  be  a 
final  order.  If  the  commission  determines 
that  forfeiture  of  the  performance  bond  or 
other  collateral  should  be  ordered,  the 
department  shall  have  the  immediate  right  to 
all  funds  of  any  performance  bond  or  o^er 
collateral,  subject  only  to  review  and  appeals 
allowed  under  Section  49-17-41. 

(e)  If  the  operator  cannot  be  located  for 
purposes  of  notice,  the  department  shall  send 
notice  of  the  forfieiture  proceeding,  certified 
mail,  return  receipt  requested,  to  the 
operator's  last  known  address.  The 
department  shall  also  publish  notice  of  the 
forfeiture  proceeding  in  the  same  manner  as 
provided  for  the  publication  of  notice  for  the 
advertisement  of  land  ownership  under 
Section  53-9-37.  Any  formal  hearing  on  the 
bond  forfeiting  shall  be  set  at  least  thirty  (30) 
days  after  the  last  notice  publication. 

(f)  If  the  performance  bond  or  other 
collateral  is  insufficient  to  cover  the  costs  of 
reclaii^ption  of  the  f>ermit  area  or  remediation 
of  any  offsite  damages,  the  commission  may 
initiate  a  civil  action  to  recover  the 
deficiency  amount  in  the  county  in  which 
the  surface  coal  mining  operation  is  located. 

(g)  If  the  commission  initiates  a  civil  action 
under  this  section,  the  commission  shall  be 
entitled  to  any  suihs  necessary  to  complete 
reclamation  of  the  permit  area  and  remediate 
any  offsite  damages  resulting  from  that 
operation  and  attorney's  fees. 

SMCRA  does  not  address  bond 
forfeiture  proceedings.  However,  the 
Director  finds  that  Mississippi's 
proposed  provisions  for  bond  forfeittu^ 
proceedings  are  no  less  effiective  than 
the  counterpart  Federal  regulations  at  30 
CFR  800.50. 

25.  Section  53-9-67,  Civil  Action 

a.  Mississippi  revised  previously 
approved  subsections  (1)  through  (5)  by 
proposing  minor  wording  and  stylistic 
changes  and  revisions  to  reflect  new 
designations  of  responsibiHty.  The 
Director  finds  that  the  proposed 
revisions  at  section  53-9-67(1)  through 
(5)  will  not  render  these  previously 
approved  statutory  provisions  less 
stringent  than  the  Federal  counterpart 
provisions  at  sections  520(a)  through  (e) 
of  SMCRA. 

b.  Mississippi  removed  its  existing 
provision  at  section  53-9-67(6),  which 
provided  that  a  person  who  is  injiu^d  in 
his  person  or  property  through  a 
violation  by  an  operator  may  bring  an 
action  for  damages,  including 
reasonable  attorney  and  expert  witness 
fees,  only  in  the  judicial  district  in 
which  the  surface  coal  mining  operation 
complained  of  is  located.  The  removal 
of  this  limiting  provision  means  that  a 
person  so  injured  may  initiate  a  civil 
action  in  any  judicial  district.  Therefore, 
the  Director  finds  that  the  removal  of 
this  provision  will  not  render 
Mississippi's  provisions  at  section  53- 


9-67  less  stringent  than  section  520  of 
SMCRA. 

c.  New  section  53-9-67(6)  specifies 
that  "provisions  of  this  secticm  and 
chapter  regarding  liability  for  the  costs 
of  clean-up,  removal,  remediation  or 
abatement  of  any  pollution,  hazardous 
waste  or  solid  waste  shall  be  limited  as 
provided  in  section  49-17-42  and  rules 
promulgated  imder  that  section." 
Although  there  is  no  direct  Federal 
counter{>art  to  this  provision,  the 
Director  finds,  based  on  the  discussion 
in  finding  C.22.f,  that  the  proposed 
provision  is  not  inconsistent  with  the 
requirements  of  section  518(f)  of 
SMCRA  that  limit  liability  for  violations 
of  corporate  permittees  to  the  permittee 
and  the  director,  officer,  of  agent  of  the 
corporation  who  willfully  and 
knowingly  authorized,  ordered,  or 
carried  out  such  violation. 

26.  Section  53-9-69.  Inspection- 
Cessation  Order — Suspension  or 
Revocation  of  Permit — ^Hearing 

a.  Mississippi  revised  section  53-9- 
69(1)  (a)  and  (b)  by  changing  the 
authority  for  ordering  inspection  of  a 
surface  coal  mining  operation  at  which 
an  alleged  violation  is  occurring  and  for 
ordering  a  cessation  of  a  surface  coal 
mining  and  reclamation  operation  when 
a  condition,  practice  or  violation  creates 
an  imminent  danger  to  the  health  and 
safety  of  the  public,  or  is  causing  or  can 
rtasonably  be  expected  to  cause 
significant  imminent  environmental 
harm  to  land,  air  or  water  resources 
fiom  the  "administrator"  to  the 
"executive  director  or  state  geologist  as 
the  executive  director's  designee." 
These  revisions  are  consistent  with 
Mississippi's  redesignation  of  the 
responsibilities  for  administering  and 
enforcing  the  Mississippi  program, 
which  is  discussed  in  finding  C.2. 
Therefore,  the  Director  finds  that  the 
proposed  revisions  will  not  render 
section  53-9-69(1)  (a)  and  (b)  less 
stringent  than  section  521(a)  (1)  and  (2) 
of  SMCRA. 

b.  Mississippi  revised  section  53-9- 
69(1  )(c).  which  concerns  (1)  issuance  of 
an  enforcement  order  for  a  violation  that 
does  not  create  an  imminent  danger  to 
the  health  and  safety  of  the  public  or 
cannot  be  reasonably  expected  to  cause 
significant  imminent  environmental 
harm  to  land,  air  or  water  resources  and 
ordering  immediate  cessation  of  the 
activities  violating  or  resulting  in  the 
violation,  and  (2)  issuance  of  an  order  ' 
of  cessation  for  a  violation  that  was  not 
abated  within  the  period  of  time 
originally  fixed  or  subsequently 
extended. 

Mississipi  proposed  to  change  the 
authority  for  issuing  an  order  of 
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violation  and  ^  order  o(  cessation  for 
failure  to  abatet  the  violation  firom  the 
"administrator^ :  to  the  "commission, 
executive  dire<il|or  or  the  executive 
director's  authorized  representative." 
The  Director  finrds  that  this  revision  is 
consistent  witl|  Mississippi's 
redesignation  dlthe  responsibilities  for 
administering  Mid  enforcing  the 
Mississippi  program,  which  is  discussed 
in  finding  C.2. 

Mississipi  revised  section  53-9-     . 
69(l)(c)(i)  to  allow,  rather  than  require, 
the  issuance  of  an  order  of  violation. 
The  Director  finds  that  allowing 
issuance  rather  than  requiring  issuance 
of  an  order  of  vjiblation  for  the  specified 
type  of  violation  is  less  stringent  than 
the  Federal  requirements  at  section 
521(a)(3)  of  SM(|llA,  which  provides 
that  a  notice  ofiyiolation  shall  be  issued 
to  the  permittee  if  he  is  in  violation,  but 
such  violation  does  not  create  an 
imminent  danger  to  the  health  or  safety 
of  the  public,  oncannot  be  reasonably 
expected  to  cau^e  significant,  imminent 
environmental  harm  to  land,  air,  or 
water  resources..  There  is  no  Federal 
counterpart  to  Mississippi's  proposed 
language  whicl)  bllows  ordering 
cessation  of  the  activities  that  are 
causing  this  typ«  of  violation. 

However,  the  Director  finds  that  the 
proposed  provision  will  not  render  the 
Mississippi  prdgram  less  stringent  than 
SMCRA  since  the  ordering  of  cessation 
of  the  activities,  treating  the  violation  is 
in  addition  to  issuance  of  the  order  of 
violation.  Based  'upon  the  above 
discussion,  the  Director  is  approving  the 
proposed  revisions  with  the 
requirement  that  Mississippi  amend 
section  53-9-6^Jl)(c)(i)  to  require  the 
issuance  of  a  vibiation  order  for  the 
specified  type  of  violation  by  changing 
the  word  "may'f  jto  "shall"  in  the  phrase 
"the  commission,  executive  director  or 
the  executive  doctor's  authorized 
representative  may  issue  an  order  to  the 
permittee  or  agqiit  of  the  permittee." 

c.  Mississippi  Revised  section  53-9- 
69(l)(d),  which  concerns  permit 
suspension  or  revocation,  to  read  as 
follows: 


When,  on  the  ba 
executive  directon 


:  an  inspection,  the 
I  reason  to  believe  that 
a  pattern  of  violatUns  of  this  chapter,  any 
regulation  promuyated  under  this  chapter  or 
any  condition  of  a  permit  exists  or  has 
existed,  and  if  the  Executive  director  also 
finds  that  the  violations  are  caused  by  the 
unwarranted  failuli  of  the  permittee  to 
comply  with  this  chapter,  any  regulation 
promulgated  undeij  this  chapter  or  any 
condition  of  a  permit,  or  that  the  violations 
are  willfully  causM  by  the  permittee,  the 
executive  director]  ^hall  issue  an  order  to  the 
permittee  to  show  cause  as  to  why  the  permit 
should  not  be  suspended  or  revoked  by  the 
permit  board.  Upoji)  the  permittee's  failure  to 


show  cause  to  the  satisfaction  of  the 
executive  director  or  the  executive  director's 
authOTized  representative  as  to  why  the 
permit  should  not  be  suspended  or  revoked, 
the  executive  director  or  the  executive 
director's  authorized  representative  shall 
present  this  information  to  the  permit  board 
and  request  that  the  permit  board  suspend  or 
revoke  the  permit.  The  permit  board  shall 
decide  the  executive  director's  request  under 
the  procedures  of  Section  49-17-29(4)  and 
(5).  Any  request  by  an  interested  party  for  a 
formal  hearing  regarding  the  permit  board's 
initial  decision  on  suspension  or  revocation 
of  the  permit  or  any  appeal  of  the  final 
decision  following  the  formal  hearing  by  any 
person  who  participated  as  a  party  in  the 
formal  hearing  may  be  taken  as  provided 
under  Section  49-17-29(4)  and  (5). 

Mississippi's  revisions  include 
changing  the  authority  fitim  the 
"administrator  or  his  authorized 
representative"  to  the  "executive 
director  or  the  executive  director's 
authorized  representative"  and  the 
"permit  board"  for  enforcing  the 
requirements  of  this  statute,  and 
changing  the  procedural  requirements 
involved  in  the  determination  as  to 
whether  a  permit  should  be  suspended 
or  revoked.  The  Director  finds  that  the 
change  of  authority  is  consistent  with 
Mississippi's  redesignation  of  the 
responsibilities  for  administering  and 
enforcing  the  Mississippi  program  and 
that  the  revised  procedural 
requirements  are  no  less  stringent  than 
those  of  section  521(a)(4)  of  SMCRA. 

Section  49-17-29,  which  is 
referenced  in  the  revised  provisions  of 
section  53-9-69(l)(d).  is  a  statutory 
provision  codified  in  the  Mississippi 
Code  of  1972  that  provides  general 
administrative  practices  and  procedures 
regarding  hearings  and  appeals  of 
decisions  of  the  permit  board.  Section 
49-17-29(4)  provides  for  an  informal 
public  hearing  or  meeting  to  obtain 
comments  from  the  public  on  the 
proposed  action  and  a  formal  hearing  if 
requested  within  30  days  after  the 
permit  board  takes  action  upon  a  permit 
revocation  request.  If  a  formal  hearing  is 
held,  section  49-17-29(5)  provides  for 
an  appeal  from  any  decision  or  action  of 
the  permit  board  in  a  chancery  court  of 
the  county  where  the  surface  coal 
mining  and  reclamation  operation  is 
located.  The  Director  finds  that 
Mississippi's  revised  provisions  for 
public  notice,  hearing,  and  appeal  are 
no  less  stringent  than  the  requirement 
for  notice  and  hearing  at  section 
521(a)(4)  of  SMCRA. 

d.  Mississippi  removed  its  existing 
provision  at  section  53-9-69{l)(e) 
which  was  a  coimterpart  to  section 
521(a)(5)  of  SMCRA  and  added  a  new 
provision  at  section  53-9-69(l)(e)  that 
allows  the  permittee  or  other  interested 


party  to  request  a  formal  hearing 
concerning  an  order  of  cessation  or 
violation  as  provided  under  section  49- 
17-41.  Section  49-17-41  is  a  statutory 
provision  codified  in  the  Mississippi 
Code  of  1972  that  provides  general 
administrative  practices  and  procedures 
relating  to  hearing  and  appeal  of 
decisions  of  the  commission  or 
executive  director.  Any  person  or 
interested  party  aggrieved  by  any  order 
^f  the  commission  or  the  executive 
director  shall  have  a  right  to  file  a 
petition  under  section  49-17-41  for 
review  within  30  days  after  the  order  is 
issued.  Section  49-17-41  also  provides 
for  appeal  to  the  chancery  court  of  the 
final  order  of  determination  of  the 
commission  following  the  formal 
hearing.  The  Director  finds  that 
Mississippi's  new  provision  at  section 
53-9-69(e),  which  provides  for  formal 
hearing  and  appeal,  is  consistent  with 
and  no  less  effective  than  the 
requirements  of  the  Federal  regulations 
at  30  CFR  843.16  concerning  formal 
review  of  citations. 

Section  52(a)(5)  of  SMCRA  provides 
specific  requirements  for  notices  of 
violation  and  cessation  orders  including 
content,  service,  and  subsequent  actions 
that  may  be  taken.  It  also  specifies  that 
any  notice  or  order  which  requires 
cessation  of  mining  by  the  operator  shall 
expire  within  30  days  of  actual  notice  to 
the  operator  unless  a  public  bearing  is 
held  at  the  site  or  within  such 
reasonable  proximity  to  the  site  that  any 
viewings  of  the  site  can  be  conducted 
during  the  course  of  the  public  hearing. 
This  public  hearing  may  be  informal  in 
nature  and  is  required  unless  the 
condition,  practice,  or  violation  in 
question  has  been  abated  or  the  hearing 
has  been  waived  within  the  30-day  time 
fi«me.  Although  Mississippi  removed 
its  counterpart  to  section  521(a)(5)  of 
SMCRA  concerning  specific 
requirements  for  orders  of  violation  and 
cessation  including  content,  service, 
and  subsequent  actions  that  may  be 
taken,  its  currently  approved  regulations 
at  sections  243.11,  243.12,  243.15  of  the 
Mississippi  Surface  Coal  Mining 
Regulations  contain  these  substantive 
requirements.  They  provide  specific 
requirements  for  orders  and  the  required 
public  hearing.  Therefore,  the  Director 
finds  that  the  removal  of  existing 
section  53-9-69(l)(e)  will  not  render 
the  Mississippi  program  less  stringent 
than  SMCRA. 

e.  At  section  53-9-69(2).  which 
provides  the  procedural  requirements 
relating  to  initiating  a  civil  action  for 
relief,  Mississippi  removed  all 
references  to  the  "administrator"  and 
added  references  to  the  "commission," 
"permit  board,"  and/or  "executive 
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director."  The  Director  finds  tliat  this 
revision  is  consistent  with  Mississippi's 
redesignation  of  the  responsibihties  for 
administering  and  enforcing  the 
Mississippi  program. 

At  section  53-9-69(2)(a),  Mississippi 
added  the  First  Judicial  District  of  Hinds 
County  to  the  list  of  chancery  courts  in 
which  a  civil  action  for  relief  could  be 
initiated.  The  Mississippi  program  now 
allows  a  civil  action  for  relief,  including 
a  permanent  or  temporary  injimction  or 
any  other  appropriate  order,  to  be 
initiated  in  the  chancery  coiut  of  the 
county  or  judicial  district  in  which  the 
surface  coal  mining  and  reclamation 
operation  is  located,  in  which  the 
permittee  has  its  principal  office,  or  in 
the  First  Judicial  District  of  Hinds 
County.  Section  521(c)  of  SMCRA 
provides  that  a  civil  action  for  relief, 
including  a  permanent  or  temporary 
injunction,  restraining  order,  or  any 
other  appropriate  order  may  be  initiated 
in  the  district  court  of  the  United  States 
for  the  district  in  which  the  siuface  coal 
mining  and  reclamation  operation  is 
located  or  in  which  the  permittee  has 
his  principal  office.  Section  521(d)  of 
SMCRA  provides  that  nothing  in  section 
521  "shall  be  construed  so  as  to 
eliminate  any  additional  enforcement 
rights  or  procedures  which  are  available 
under  State  law  to  a  State  regulatory 
authority  but  which  are  not  specifically 
eniunerated  herein."  Therefore,  the 
Director  finds  that  Mississippi's 
proposed  revision  will  not  render  the 
enforcement  provisions  of  section  53-9- 
69(2)(a)  less  stringent  than  those  of 
section  521(c)  of  SMCRA. 

At  section  53-9-69{2)(b),  Mississippi 
added  the  following  provision  to  the 
existing  requirements  concerning  the 
court  providing  injimctive  relief. 

The  commission  may  obtain  mandatory  or 
prohibitory  ^Vijimctive  relief,  either 
temporary  or  permanent,  and  in  cases  of 
imminent  and  substantial  hazard  or 
endangerment  to  the  environment  or  public 
health,  it  is  not  necessary  that  the 
commission  plead  or  prove:  (i)  That 
irreparable  damage  would  result  if  the 
injunction  did  not  issue;  (ii)  that  there  is  no 
adequate  remedy  by  law;  or  (iii)  that  a 
written  complaint  or  commission  order  has 
first  been  issued  for  the  alleged  violation. 

There  is  no  counterpart  provision  in 
SMCRA  or  the  Federal  regulations. 
However,  the  proposed  revision  is  not 
inconsistent  with  any  Federal 
provisions  and  in  accordance  with 
section  521(d)  of  SMCRA,  the  Director 
finds  that  the  addition  of  this  new 
provision  will  not  render  the 
enforcement  provisions  of  section  53-9- 
69(2)(b)  less  stringent  than  those  of 
section  521(c)  of  SMCRA. 


27.  Section  53-9-71.  Designation  of 
Lands  as  Unsuitable  for  Surface  Coal 
Mining  Operations 

Section  53-9-71  was  amended  to 
modify  the  procedures  for  petitioning  to 
designate  lands  tmsuitable  for  surface 
coal  mining  and  reclamation  and  to 
revise  the  provisions  for  public  hearings 
and  formal  hearings. 

a.  At  section  53-9-71(l)(a), 
Mississippi  added  the  provision  that 
siuface  coal  mining  and  reclamation 
permits  may  be  issued  before 
eompletion  of  the  planning  process  that 
is  to  be  established  for  designating  lands 
as  imsuitable  for  surface  coal  mining 
operations. 

There  is  no  Federal  counterpart  to  this 
provision.  However,  on  September  4, 
1980,  the  Secretary  of  the  Interior  foimd 
pursuant  to  section  503(a)(5)  of  SMCRA 
that  Mississippi  had  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  section  522  of  SMCRA 
(45  FR  58520).  Therefore,  the  Director 
finds  that  the  addition  of  the  proposed 
provision  will  not  render  the 
Mississippi  program  less  stringent  than 
section  522(a)(1)  of  SMCRA. 

b.  Mississippi  revised  section  53-9- 
71(l)(b)  by  changing  the  authority  for 
designating  an  area  as  imsuitable  for  all 
or  certain  types  of  surface  coal  mining 
operations  from  the  "administrator"  to 
the  "commission."  The  Director  finds 
that  this  change  of  authority  is 
consistent  widi  Mississippi's 
redesignation  of  the  responsibilities  for 
administering  and  enforcing  the 
Mississippi  program. 

c.  Mississippi  revised  section  53-9- 
7l(l)(d)  by  changing  the  authority  for 
the  siu-face  coal  mining  lands  review 
fit>m  the  "administrator"  to  the  "state 
geologist."  The  Director  finds  that  this 
change  of  authority  is  consistent  with 
Mississippi's  redesignation  of  the 
responsibilities  for  administering  and 
enforcing  the  Mississippi  program. 

d.  At  section  53-9-71{2)(a), 
Mississippi  changed  the  time  fiame  for 
holding  a  public  hearing  fitim  ten 
months  to  six  months  after  receipt  of  a 
petition.  Section  522(c)  of  SMCRA 
requires  that  a  public  hearing  be  held 
within  ten  months  after  receipt  of  a 
petition.  The  Director  finds  that 
Mississippi's  requirement  for  a  six- 
month  time  frame  is  within  the  time 
requirements  of  SMCRA,  and  is 
approving  this  provision. 

Mississippi  also  added  a  provision 
that  allows  any  interested  party 
aggrieved  by  a  decision  of  the 
commission  to  request  a  formal  hearing 
imder  section  49-17-41  and  any  person 
who  participated  as  a  party  in  the 


formal  hearing  to  appeal  the  final 
decision  under  section  49-17-41.  There 
is  no  counterpart  provision  in  section 
522  of  SMCRA,  but  section  526(e)  of 
SMCRA  does  require  that  actions  of  the 
State  regulatory  authority  be  subject  to 
judicial  review.  Therefore,  the  Director 
finds  that  Mississippi's  proposed 

f>rovision  at  section  53-9-71(2)(a)  is  no 
ess  stringent  than  the  requiremdnts  of 
section  522(c)  concerning  a  public 
hearing  and  the  requirements  of  section 
526(e)  of  SMCRA  concerning  judicial 
review. 

e.  At  section  53-9-71{2)(b), 
Mississippi  added  a  new  provision  that 
requires  the  commission  to  promulgate 
regulations  that  are  no  less  stringent 
than  the  Federal  regulations  concerning 
procediues  for  designating  lands 
unsuitable  for  surface  coal  mining, 
including  procedures  for  the  content 
and  submission  of  petitions  and  notice 
and  public  hearing  requirements. 
Although  there  is  no  direct  coimterpart 
in  section  522  of  SMCRA,  section 
503(a)(7)  of  SMCRA  requires  a  State 
program  to  have  rules  and  regulations 
consistent  with  the  Federal  regulations. 
Therefore,  the  Director  finds  that  the 
proposed  provision  is  not  inconsistent 
with  the  requirements  of  SMCRA,  and  is 
approving  it 

28.  Section  53-9-77.  Formal  Hearings 

This  section  was  amended  to  provide 
for  administrative  review  and  appeal  of 
decisions  of  the  permit  board  and 
commission  and  to  provide  for  the 
powers  of  the  permit  board  and  the 
commission  in  conducting  hearings. 
With  the  following  exceptions,  the 
Director  finds  that  the  revised 
provisions  of  section  53-9-77  in 
conjimction  with  the  administrative  and 
judicial  review  requirements  at  section 
49-17-29  and  49-17-41  of  the 
Mississippi  Code  of  1972  are  no  less 
stringent  than  the  requirements  of 
sections  525  and  526  of  SMCRA. 

a.  Mississippi  removed  its  counterpart 
to  section  525(a)(2)  of  SMCRA  at 
previously  approved  section  53-9- 
77(l)(b).  Section  525(a)(2)  requires  that 
the  permittee  and  other  interested 
I>ersons  be  given  written  notice  of  the 
time  and  place  of  an  enforcement 
hearing  at  least  five  days  prior  to  such 
hearing.  Although  Mississippi's  statute 
at  section  53-9-69(l)(e)  provides  for  a 
hearing  imder  section  49-17-41  of  the 
Mississippi  Code  of  1972  for 
enforcement  actions  and  section  49-17- 
41  requires  the  commission  to  fix  the 
time  and  place  of  such  hearing  and  to 
notify  those  who  requested  the  hearing, 
neither  of  these  sections  contain  a  time 
frame  for  notification.  However,  in 
accordance  with  the  required  program 
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amendment  at  'io  CFR  924.16(a), 
Mississippi  is  it  the  process  of  revising 
its  regulations  to  meet  the  requirements 
of  SMCRA  and  the  Federal  regulations 
prior  to  allowiii^  coal  epcploration  or 
surface  miningj  bperations  in  the  State. 
The  Director  Will  ensure  that 
Mississippi  amends  its  regulations  to 
provide  the  pertnittee  and  other 
interested  persons  written  notice  of  the 
time  and  placejdf  an  enforcement 
hearing  at  least  five  days  prior  to  such 
hearing,  or  oth^^ise  amend  its 
program,  to  be  no  less  stringent  than 
section  525(a)(^  of  SMCRA  and  no  less 
effective  than  the  requirements  of  30 
CFR  843.16  an^!43  CFR  Part  4  of  the 
Federal  regulations. 

b.  Mississippi  removed  its  counterpart 
to  section  525(b)  of  SMCRA  at 
previously  approved  section  53-9- 
77(2).  Section  M5(b)  of  SMCRA  requires 
that  where  an  amplication  for  review 
concerns  an  order  of  cessation  of  surface 
coal  mining  and  reclamation  operations, 
findings  of  fact^hall  be  made  and  a 
written  decisio^  shall  be  issued 
vacating,  affirming,  modifying,  or 
terminating  an  order  of  cessation  within 
30  days  of  receipt  of  the  application, 
imless  temporaji^  relief  has  been 
granted.  A  couijiferpart  to  this  provision 
is  not  included:  under  section  49-17-41, 
the  section  which  is  required  to  be 
followed  for  a  ibrmal  hearing  on 
cessation  orders,  or  in  Mississippi's 
currently  apprcjved  regulations. 
However,  in  accordance  with  the 
required  prograoii  amendment  at  30  CFR 
924.16(a),  Mississippi  is  in  the  process 
of  revising  its  regulations  to  meet  the 
requirements  of  SMCRA  and  the  Federal 
regulations  prior  to  allowing  coal 
exploration  or  surface  mining 
operations  in  tl^d  State.  The  Director 
will  ensure  that  Mississippi  amends  its 
regulations  to  require  issuance  of  a 
written  decisionl  within  30  days  of 
receipt  of  an  application  for  review 
where  it  concerns  an  order  for  cessation 
of  surface  coal  mining  and  reclamation 
operations.  unl«$s  temporary  relief  has 
been  granted,  or  otherwise  amend  its 
program,  to  be  90  less  stringent  than  the 
requirements  o^  Section  525(b)  of 
SMCRA  and  no  less  effective  than  the 
requirements  of  30  CFR  843.16  and  43 
CFR  Part  4  of  the  Federal  regulations. 

c.  Section  525(c)  of  SMCRA  requires 
that  in  order  for  temporary  relief  to  be 
granted,  three  cbhditions  must  be  met: 
(1)  a  hearing,  (2)  a  showing  by  the 
applicant  that  there  is  substantial 
lilcelihood  that  the  findings  of  the 
Secretary  will  b0  favorable  to  him,  and 
(3)  a  finding  thakisuch  relief  will  not 
adversely  affect  tihe  health  or  safety  of 
the  public  or  cause  significant  imminent 
environmental  k$na.  These  and  other 


Federal  requirements  concerning 
temporary  relief  were  Included  in 
section  53-9-77(3)  before  Mississippi 
revised  its  statute.  Under  Mississippi's 
proposed  statutory  scheme  at  section 
53-9-77(4)(b).  the  hearing  officer  may 
grant  temporary  relief  "upon  the  basis  of 
evidence  presented  at  the  hearing."  The 
Director  is  approving  this  provision 
with  the  requirement  that  Mississippi 
amend  the  Mississippi  Surface  Coal 
Mining  Regulations  to  include 
conditions  for  granting  temporary  relief 
that  are  no  less  stringent  than  those 
contained  in  section  525(c)  of  SMCRA 
and  no  less  effective  than  those 
contained  in  30  CFR  843.16  and  43  CFR 
Part  4  of  the  Federal  regulations.  In 
accordance  with  the  required  program 
amendment  at  30  CFR  g24.16(a). 
Mississippi  is  in  the  process  of  revising 
its  regulations  to  meet  the  requirements 
of  SMCRA  and  the  Federal  regulations 
prior  to  allowing  coal  exploration  or 
surface  mining  operations  in  the  State. 
The  Director  will  ensure  that 
Mississippi's  amended  regulations 
include  the  required  conditions  for 
granting  temporary  relief. 

d.  Mississippi  removed  its  provision 
at  section  53-9-77(4)  which  was  a 
counterpart  to  section  525(d)  of  SMCRA, 
which  provides  hearing  requirements 
concerning  show  cause  orders  and 
suspension  or  revocation  of  a  permit. 
However,  Mississippi  does  provide 
equivalent  provisions  for  issuance  of 
show  cause  orders  and  suspension  or 
revocation  of  permits  at  section  53-9- 
69(d)  of  its  statutes  and  at  section 
243.13(e)  of  its  regulations.  Therefore, 
the  Director  is  approving  the  removal  of 
section  53-9-77(4). 

e.  Section  525(e)  of  SMCRA  provides 
that  at  the  request  of  any  person,  costs 
and  expenses,  including  attorney  fees, 
resulting  from  administrative  or  judicial 
review  may  be  assessed  against  either 
party.  Mississippi  removed  its 
coimterpart  provision  at  section  53-9- 
77(6).  Therefore,  the  birector  is 
requiring  Mississippi  to  amend  section 
53-9-77  to  include  requirements  for 
court  costs  and  attorney  fees  that  are  no 
less  stringent  than  section  525(e)  of 
SMCRA. 

f.  Mississippi's  requirements  for 
judicial  review  at  section  53-9-77  do 
not  include  a  counterpart  to  the 
provision  in  section  526(e)  of  SMCRA 
that  requires  the  availability  of  judicial 
review  shall  not  be  construed  to  limit 
the  operation  of  the  rights  for  civil 
action  established  in  section  520  of 
SMCRA.  Currently  approved  section 
53-9-79,  which  included  this 
requirement,  was  repealed.  Therefore, 
the  Director  is  requiring  Mississippi  to 
amend  its  provisions  concerning 


judicial  review  at  section  53-9-77  by 
adding  a  proviso  that  the  availability  of 
judicial  review  shall  not  be  construed  to 
limit  the  operation  of  the  rights 
established  for  civil  actions  in  section 
53-9-67  except  as  provided  therein. 

29.  Section  53-9-81,  Exceptions 

The  existing  provision  at  section  53- 
9-81(c)  which  excluded  the  extraction 
of  coal  incidental  to  the  extraction  of 
other  materials  where  coal  does  not 
exceed  I6V3  percent  of  the  tonnage  of 
materials  removed  for  purposes  of 
commercial  use  or  sale  from  the 
requirements  of  the  Mississippi  Surface 
Coal  Mining  and  Reclamation  Law  was 
removed.  OSM  interprets  the  deletion  of 
this  provision  to  mean  that  Mississippi 
intends  to  regulate  this  type  of  coal 
extraction.  Although  section  701(28)(A) 
of  SMCRA  excludes  this  type  of  coal 
extraction  from  the  requirements  of 
SMCRA,  section  505  of  SMCRA 
provides  that  any  provision  of  any  State 
law  or  regulation  which  provides  for 
more  stringent  land  use  and 
environmental  controls  and  regulations 
of  surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  or  the  Federal  regulations  shall 
not  be  construed  to  be  inconsistent  with 
SMCRA.  Therefore,  the  Director  finds 
that  the  removal  of  section  53-9-81  (c) 
will  not  render  the  Mississippi  program 
less  stringent  than  SMCRA. 

30.  Section  53-9-89.  Deposit  of  Funds 

Section  53-9-89  was  amended  to 
create  the  "Surface  Coal  Mining  and 
Reclamation  Fund."  which  includes  the 
"Siuface  Coal  Mining  Program 
Operations  Account"  and  the  "Surface 
Coal  Mining  Reclamation  Account";  to 
provide  for  use  of  the  accounts:  and  to 
require  certain  funds  to  be  deposited 
into  the  fund.  Monies  in  the  "Surface 
Coal  Mining  Program  Operations 
Account"  are  to  be  used  to  pay  the 
reasonable  direct  and  indirect  costs  of 
administering'and  enforcing  the 
Mississippi  program.  Monies  in  the 
"Surface  Coal  Mining  Reclamation 
Account"  are  to  be  used  to  pay  for  the 
reclamation  of  lands  for  which  bonds  or 
other  collateral  were  forfeited.  The 
"Surface  Coal  Mining  Program 
Operations  Account"  may  receive 
monies  from  any  available  public  or 
private  source,  with  the  exception  of 
fines,  penalties  and  the  proceeds  from 
the  forfeiture  of  bonds  or  other 
collateral.  The  "Surface  Coal  Mining    . 
Reclamation  Account"  may  receive 
monies  from  fines,  penalties,  the 
proceeds  from  the  forfeitiue  of  bonds  or 
other  collateral  and  interest. 

Section  503(a)(3)  of  SMCRA  requires 
that  a  State  regulatory  authority  luve. 


1360 Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Rules  and  Regulations 


sufficient  funding  to  regulate  siuface 
coal  mining  and  reclamation  operations 
in  accordance  with  the  requirements  of 
SMOIA.  The  Director  finds  that  creation 
of  the  "Surface  Coal  Mining  and 
Reclamation  Fund"  will  help 
Mississippi  to  maintain  the  funding 
necessary  to  administer  and  enforce  its 
program,  and  is  approving  the 
provisions  of  section  53-9-89. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Mississippi 
program.  On  August  14. 1997 
(Achninistrative  Record  No.  MS-0341), 
the  Fish  and  Wildhfe  Service  (FWS) 
responded  with  comments,  questions, 
and  concerns  regarding  the  proposed 
amendment. 

(1)  The  FWS  supported  Mississippi's 
assumption  of  authority  to  regulate 
siuface  coal  mining  provided  there  is 
adequate  protection  of  wetlands  and 
fish  and  wildlife  resources,  and 
recommended  that  the  Office  of  Surface 
Mining  retain  oversight  authority. 

Mississippi's  statute  at  section  53-9- 
45(2)(u)  requires  all  surface  coal  mining 
and  reclamation  operations  to  assure  the 
minimization  of  disturbances  and 
adverse  impacts  on  fish,  wildlife  and 
related  environmental  values  using  the 
best  technology  currently  available.  This 
is  consistent  with  the  requirements  of 
section  515(b){24)  of  SMCRA 
concerning  environmental  protection 
performance  standards  for  fish,  wildlife 
and  related  environmental  values.  The 
Office  of  Surface  Mining,  in  accordance 
with  section  201  of  SMCRA,  retains  the 
authority  to  administer  the  programs  for 
controlling  surface  coal  mining  and 
reclamation  operations  pursuant  to  the 
requirements  of  SMCRA  and  to  conduct 
oversight  activities,  including 
investigations  and  inspections  necessary 
in  ensure  compliance  with  SMCRA. 

(2)  The  FWS  requested  that  the  role  of 
the  state  commission  and  permit  board 
be  clarified  and  asked  how  coordination 
with  other  State  agencies  would  be 
bandied. 

As  discussed  in  finding  No.  C.2,  the 
Mississippi  Legislature  at  section  53-9- 
9  of  the  Mississippi  Surface  Coal  Mining 
and  Reclamation  Law,  designated  the 
Commission  on  Environmental  Quality 


(commission)  as  the  body  to  enforce  the 
Mississippi  program,  including  the 
issuance  of  enforcement  and  penalty 
orders,  promulgation  of  regulations,  and 
designation  of  lands  unsuitable  for 
surface  coal  mining.  The  Mississippi 
Environmental  Quality  Permit  Board 
(permit  board)  was  designated  as  the 
body  to  issue,  modify,  revoke,  transfer, 
suspend,  and  reissue  permits  and  to 
require,  modify  or  release  performance 
bonds.  As  discussed  below, 
representatives  from  other  State  ■ 
agencies  are  members  of  the  permit 
board.  Therefore,  coordination  would  b6 
assured  in  the  review  and  decision 
processes  for  all  permitting  actions. 

The  commission  was  created  by  the 
Mississippi  Legislature  at  section  49-2- 
5  of  the  Mississippi  Code  of  1972.  It  is 
composed  of  seven  persons  appointed 
by  the  Governor,  with  the  advice  and 
consent  of  the  Senate,  for  a  term  of 
seven  years.  One  person  is  appointed 
from  each  congressional  district  as 
constituted  January  1, 1978,  and  two 
members  are  appointed  from  the  State  at 
large.  The  commission  is  composed  of 
persons  with  extensive  knowledge  of  or 
practical  experience  in  at  least  one  of 
the  matters  of  jurisdiction  of  the 
commission,  llie  permit  board  was 
created  by  the  Mississippi  Legislature  at 
section  49-17-28  of  the  Mississippi 
Code  of  1972.  The  membership  of  the 
permit  board  is  composed,  by  law,  of 
the  chief  of  the  Bureau  of 
Environmental  Health  of  the  State  Board 
of  Health,  or  his  designee;  the  Executive 
Director  of  the  Department  of  Wildlife, 
Fisheries  and  Parks,  or  his  designee;  the 
Director  of  the  Bureau  of  Land  and 
Water  Resources  of  the  Department  of 
Environmental  Quality,  or  his  designee; 
the  Supervisor  of  the  State  Oil  and  Gas 
Board,  or  his  designee;  the  Executive 
Director  of  the  Department  of  Marine 
Resources,  or  his  designee;  the  Director 
of  the  Bureau  of  Geology  and  Energy 
Resources  of  the  Department  of 
Environmental  Quality,  or  his  designee; 
the  Commissioner  of  Agriculture  and 
Commerce,  or  his  designee;  a  retired 
professional  engineer  loiowledgeable  in 
the  engineering  of  \yater  wells  and  water 
supply  systems,  to  be  appointed  by  the 
Governor;  and  a  retired  water  well 
contractor,  to  be  appointed  by  the 
Governor. 

(3)  The  FWS  asked  whether  state  or 
federal  agencies  may  appeal  decisions  of 
the  commission  and  permit  board. 

Mississippi  allows  any  person 
claiming  an  interest  relating  to  the 
surface  coal  mining  operation  who  is  so 
situated  that  the  person  may  be  affected 
by  that  operation  to  submit  objections 
and  request  a  public  hearing  or  formal 
hearing  imder  section  49-17-29  of  the 


Mississippi  Code  of  1972  concerning 
decisions  of  the  permit  board  and  to 
submit  objections  and  request  a  formal 
hearing  under  section  49-17-41  of  the 
Mississippi  Code  of  1972  concerning 
decisions  of  the  commission.  Both 
sections  49-17-29  and  49-17-41 
provide  for  judicial  appeal  of  final 
orders.  Mississiippi's  statute  at  section 
53-9-7(r)  defines  the  term  "person"  to 
include  any  agency,  unit  or 
instrumentality  of  federal,  state  or  local 
government. 

(4)  With  reference  to  section'^3-9- 
45(4),  the  FWS  commented  that 
exemptions  or  variances  should  not  be 
granted  that  result  in  substantial  land 
use  changes,  especially  if  such  land  use 
changes  result  in  significant  adverse 
impacts  to  fish  and  wildlife  resources 
and  expressed  concerns  regarding  the 
permit  board  having  the  authority  to 
change  postmining  land  use  to  a 
substantially  different  land  use 
compared  with  premining  land  use. 

Mississippi's  provision  at  section  53- 
9-45(4)  is  consistent  with  the 
requirements  of  section  515(e)  of 
SMCRA,  which  provides  authority  to 
States  to  approve  land  use  changes 
under  specified  circumstances. 

(5)  With  reference  to  section  53-9-  • 
71(4)(b),  the  FWS  commented  that 
mining  on  State  lands  should  not  be 
permitted  since  such  actions  could 
result  in  significant  adverse  impacts  to 
fish  and  wildlife  resources. 

Mississippi's  provision  at  section  53- 
9-71(4)(b)  was  previously  approved  by 
the  Secretary  of  the  Interior,  and  no 
substantive  revisions  were  proposed  in 
this  amendment.  In  acting  on  State 
program  amendments,  the  Director  only 
addresses  those  sections  of  a  State's  law 
and  regulations  where  substantive 
revisions  are  proposed.  Section  522(e)  of 
§MCRA  does  not  specifically  prohibit 
mining  on  State  lands.  In  accordance 
with  Section  503  of  SMCRA,  States  may, 
subject  to  approval  of  the  Secretary  of 
the  Interior,  assiune  exclusive 
jurisdiction  over  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  lands.  This 
would  include  State  lands. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732,17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Mississippi 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
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Therefore.  OSl^  did  not  request  the 
EPA's  conciuTflBce. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comnj^nts  on  the  proposed 
amendment  froim  The  EPA 
(Administrative  Record  No.  MS-0340). 
The  EPA  did  nbt  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  thi  [Advisory  Council  on 
Historic  Presenrhtion  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amenpments  which  may  have 
an  effect  on  historic  properties  firom  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  th*  proposed  amendment 
from  the  SHPO  tod  ACHP 
(Administrative  Record  No.  MS-0340). 
Neither  the  SH^O  nor  ACHP  responded 
to  OSM's  reque^. 

V.  Director's  Oi|<|ision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  additional  requirements, 
the  proposed  amendment  as  submitted 
by  Mississippi  on  May  6. 1997. 

The  Director  does  not  approve,  as 
discussed  in  finding  No.  C.22.c.(2).  the 
provision  in  section  53-9-55(3)  that 
allows  the  commltssion  to  promulgate 
regulations  concerning  a  waiver  from 
the  requirement  to  post  a  penalty 
payment  bond  in  order  to  contest  the 
proposed  penalttj^  or  the  fact  of  the 
violation. 

With  the  requirement  that  Mississippi 
further  revise  its  statutes,  the  Director 
approves,  as  discussed  in  finding  No. 
C.6.a.  section  53U9-26.  concerning 
Mississippi's  small  operator  assistance 
program;  finding  No.  C.20.  section  53- 
9-45(4)(b).  concerning  variances  from 
approximate  original  contour;  finding 
No.  C.26.b.  sectifa^  53_9_69(i)(c)(i). 
concerning  issuance  of  an  enforcement 
order;  finding  N|iC.28.e.  and  f.  section 
53-9-77.  concerning  administrative  and 
judicial  review.  ' ' 

With  the  requirement  that  Mississippi 
further  revise  its  regulations,  the 
Director  approvefs^  as  discussed  in 
finding  No.  C.6.b.|  section  53-9-26. 
concerning  Mississippi's  small  operator 
assistance  program;  finding  No.  C.17. 
section  53-9-37(4).  concerning  time 
frames  for  permit  decision;  finding  No,^ 
C.28.a.,  b..  and  c,  section  53-9-77, 
concerning  administrative  and  judicial 
review.  '  1 

The  Federal  regulations  at  30  CFR 
Part  924,  codifying  decisions  concerning 
the  Mississippi  p|i^gram.  are  being 
amended  to  impl0^ent  Uiis  decision. 
This  final  rule  is  bieing  made  effective 
immediately  to  expedite  the  State 
program  amendnient  process  and  to 


encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
.  any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Mississippi  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Mississippi  of  only  such 
provisions. 

VL  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  Whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  maiming  of 


section  102(2)(C)  of  the  National 
Envirwrnaental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  SlOO 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Sub)ects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  22, 1997. 

Brent  Wahlquist, 

Regional  Director.  Mid-ContinenUtegional 
Coordinating  Center. 

For  the  reasons  set  out  in  the  ^ 

preamble,  30  CFR  part  924  is  amended 
as  set  forth  below: 

PART  924— MISSISSIPPI 

1.  The  authority  citation  for  part  924 
continues  to  read  as  follows: 

Authoritjr:  30  U.S.C.  1201  etseq. 

2.  Section  924.15  is  added  to  read  as 
follows: 

1924.15    Approval  of  MlMissippI 
ragulalory  program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM, 
the  dates  when  the  Director's  decision 
approving  all.  or  portions  of  these 
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amendments,  were  published  in  the  amendment.  The  amendments  in  this 

Federal  Register  and  the  State  citaticms      table  are  listed  in  order  of  the  date  of 
or  a  brief  description  of  each 


final  publication  in  the  Federal 
Register. 


OriginaJ  amendment  sub- 
mission date 

Date  of  final  publication 

Citation/description 

May  6,  1997 

January  9,  1998  

MSCMRL  5^-9-3;  5;  7;  9;  11;  13;  15;  17;  19;  21;  23;  25;  26;  27;  28;  29;  31;  32;  33; 

35;  37;  39;  41;  43;  45;  47;  49;  51;  53;  55;  57;  59;  61;  63;  65;  67;  69;  71;  73;  75;  77; 
79;  81;  83;  85;  87;  89;  91. 

3.  Section  924.16  is  revised  to  read  as 
follows: 

§  924. 1 6    Reqiiirecl  program  amendments. 

Pursuant  to  30  CFR  732.17(f)(1), 
Mississippi  is  required  to  submit  to 
OSM  by  the  specified  date  the  following 
written,  proposed  program 
amendments,  or  a  description  of  the 
amendments  to  be  proposed,  that  meet 
the  requirements  of  SMCRA  and  30  CFR 
chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Mississippi's  established  administrative 
or  legislative  procedures. 

(a)  Mississippi  prior  to  allowing  coal 
exploration  or  surface  mining 
operations  shall  submit  and  have 
approved  by  OSM  amendments  to  the 
Mississippi  Surface  Coal  Mining 
Regulations  that  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
chapter  VU  in  existence  at  the  time. 

(b)  By  March  10, 1998.  Mississippi 
shall  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  the  Mississippi 
Surface  Coal  Mining  and  Reclamation 
Law  to  correct  the  following 
typographical  errors  that  would  have  a 
substantive  impact  on  implementation 
of  the  Mississippi  program: 

(1)  At  section  53-9-26  change  the 
word  "operation"  in  the  phrase  "at  all 
locations  of  a  surface  coal  mining 
operation'*>o  "operator." 

(2)  At  section  53-9-45(4)(b)  remove 
'''  the  reference  to  subsection  (2)  in  the 

phrase  "a  variance  from  the  requirement 
to  restore  to  approximate  original 
contour  set  forth  in  subsection  (2)  or  (3) 
of  this  section." 

(c)  By  March  10, 1998.  Mississippi 
shall  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  53-9- 
69(l)(c)(i)  of  the  Mississippi  Surface 
Coal  Mining  and  Reclamation  Law  to 
change  the  word  "may"  to  "shall"  in  the 
phrase  "the  commission,  executive 
director  or  the  executive  director's 
authorized  representative  may  issue  an 


order  to  the  permittee  or  agent  of  the 
permittee." 

(d)  By  March  10, 1998. 

(1)  Mississippi  shall  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  53-9-77 
of  the  Mississippi  Surface  Coal  Mining 
and  Reclamation  Law  to  provide 
requirements  for  assessing  court  costs 
and  attorney  fees  that  are  no  less 
stringent  than  those  provided  in  section 
525(e)  of  SMCRA. 

(2)  Mississippi  shall  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section  53-9-77 
of  the  Mississippi  Surface  Coal  Mining 
and  Reclamation  Law,  consistent  with 
section  526(e)  of  SMCRA,  to  provide 
that  the  availability  of  judicial  review 
shall  not  be  construed  to  limit  the 
operation  of  the  rights  established  for 
civil  actions  in  section  53-9-67  except 
as  provided  therein. 

(e)  By  March  10. 1998.  Mississippi 
shall  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  section 
186.23(b)(2)  of  the  Mississippi  Surface 
Coal  Mining  Regulations,  or  otherwise 
amend  its  program,  to  require  agreement 
to  an  extension  of  the  60-day  time  frame 
for  acting  upon  a  complete  permit 
application  by  the  applicant  and 
interested  parties  who  requested  the 
public  hearing,  if  a  public  hearing  is 
requested  and  held. 

4.  Section  924.17  is  added  to  read  as 
follows: 

§  924.1 7    State  regulatory  program 
provisions  and  amendments  disapproved. 

The  proposed  language  in  section  53- 
9-55(3),  as  submitted  by  Mississippi  on 
May  6, 1997,  that  allows  the 
commission  to  promulgate  regulations 
regarding  a  waiver  from  the  requirement 
to  post  a  penalty  payment  bond  upon'  a 
showing  by  the  operator  of  an  inability 
to  post  the  bond  is  disapproved. 

IFR  Doc.  98-532  Filed  1-8-98;  8:45  am] 

BILUNG  CODE  4310-0».M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL-6945-8] 

RIN  2060-AH61 

Minor  Amendments  to  Inspection 
Maintenance  Program  Evaluation 
Requirements;  Amendment  to  the  Final 
Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Today's  action  revises  the 
Motor  Vehicle  Inspection/Maintenance 
(I/M)  requirements  by  replacing  the  I/M 
rule  requirement  that  the  tailpipe 
portion  of  the  mandatory  program 
evaluation  be  performed  using  only  an 
IM240  or  equivalent  mass-emission 
transient  test  with  a  requirement  that 
states  use  a  sound  evaluation 
methodology  capable  of  providing 
acciu'ate  information  about  the  overall 
effiectiveness  of  an  I/M  program.  The 
goal  of  this  action  is  to  allow  states 
additional  flexibility  to  use  not  only 
IM240  but  other  approved  alternative 
methodologies  for  their  program 
evaluation.  Today's  action  also  clarifies 
that  such  program  evaluation  testing 
shall  begin  no  later  than  November  30, 
1998,  and  is  not  required  to  be 
coincident  with  program  start  up   - 
(though  the  first  report  is  still  due  two 
years  after  program  start  up).  This  action 
also  clarifies  that  "initial  test"  simply 
means  that  the  test  is  conducted  before 
repairs  for  each  test  cycle,  and  does  not 
therefore  preclude  states  from  using 
alternative  sampling  methodologies 
such  as  roadside  pullover  to  sample  the 
fleet.  Today's  action  also  amends  the 
conditions  relating  to  the  program 
evaluation  testing  requirements  that 
were  part  of  the  conditional  interim 
approval  actions  taken  on  the  I/M  State 
Implementation  Plans  (SIPs)  for  the 
Commonwealths  of  Pennsylvania  and 
Virginia  and  the  State  of  Delaware. 
States  wishing  to  take  advantage  of  the 
flexibility  provided  by  today's  action 
should  review  their  implementation 
plans  for  any  lang\iage  that  conflicts 


V.  EGHBomi 
VL  Adaunii 
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with  today's  aiaendments.  Such 
language  will  need  to  be  amended  and 
the  amendment  submitted  as  a  SIP 
revision  by  Nojv|ember  30, 1998. 
EFFECTIVE  DAT^::This  rule  will  take  effect 
on  February  9,  i998. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  the  Public 
Docket  No.  A-0^-46.  The  docket  is 
located  at  the  Mr  Docket,  room  M-1500 
(6102),  Waterside  Mall  SW., 
Washington.  DC  20460.  The  docket  may 
be  inspected  between  8:30  a.m.  and  12 
noon  and  between  1:30  p.m.  until  3:30 
p.m.  on  weekdajrs.  A  reasonable  fee  may 
be  charged  for  rapying  docket  material. 
Electronic  copiMs  of  the  preamble  and 
the  regulatory  tjoxt  of  this  rulemaking 
are  available  on  the  Office  of  Mobile 
Sources'  World  Wide  Web  site,  http:// 
www.epa.gov/OMsWWW/. 
FOR  FURTHER  INtoRMATION  COKTACT: 
Tracey  Bradishj  Office  of  Mobile 
Sources,  Nationtl  Vehicle  and  Fuel 
Emissions  Labcimtory,  2565  Plymouth 
Road,  Ann  Arb^r,  Michigan,48105. 
Telephone  (313()J  668-4239.  E-mail 
bradish.tracey€i4i>amail.epa.gov. 
SUPPLEMENTARY^  ftFORMATKM: 

L  Table  of  ContlEbts 
n.  Sommuy  of  R^e 
m.  Authority       j 

IV.  Pnblic  Particiii  itton 

A.  Increased  Flexibility 

B.  METT  vs.  "Sound"  Evaluation  Method 
C  "Sound"  vs.  non-METT  Evaluation 

Method  I 

D.  FTP  Correlatioi 

E.  SIP  Submission  deadlines 

F.  Need  for  New  State  Regulations 

G.  State  Monitoring 

V.  EcHMMBic  QMt»  luid  BoufitB 
VL  AdminittratiTeiRaqairaBieiits 

A.  AdministTative;l(>(^ignation 

B.  Reporting  and  it^coidkeeping  Requirement 
C  Regulatory  Flexibility  Act 
O.  Unfunded  Mandates  Act 

E.  Small  Business  Regulatory  Enforcement 

Fairness  Act 

F.  Petition  for  Judik^al  Review 

n.  Summary  of  Hule 

Under  the  Cle^  Air  Act  as  amended 
in  1990  (the  Act).  42  U.S.C.  7401  etseq., 
the  U.S.  Environmental  Protection 
Agency  (EPA)  pul>lished  in  the  Federal 
Regiater  on  Noviibber  5, 1992,  (40  CFR 
part  51,  subpart  Sp  a  rule  related  to  state 
air  quality  implementation  plans  for     > 
Motor  Vehicle  Injroection  and 
Maintenance  (I/)^  programs  (hereafter 
referred  to  as  the  t/M  rule;  see  57  FR 
52950).  With  todaiy's  action.  EPA  is 
amending  this  rujl  f  to  provide  greater 
flexibility  to  statett  in  conducting 
program  evaluatibn.  This  action:  1) 


amends  the  I/M  program  evaluation 
requirements  at  40  CFR  S1.353(c)  to 
remove  the  current  requirement  that  the 
tailpipe  portion  of  the  program 
evaluation  can  only  be  performed  by 
conducting  mass  emission  transient 
testing  (METT).  2)  creates  a  new 
evaluation  requirement  at  40  CFR 
51.353(c)  that  instead  requires  states  to 
conduct  program  evaluation  testing 
using  a  sound  evaluation  methodology 
capable  of  providing  acciirate 
information  ^)out  I/M  program 
effectiveness,  such  evaluation  to  begin 
no  later  than  November  30. 1998.  3) 
amends  the  requirement  that  the 
program  evaluation  test  be  conducted 
"at  the  time  the  initial  test  is  due"  to 
clarify  that  states  are  not  barred  from 
using  alternative  sample  gathering 
methods  like  roadside  pullovers  by 
defining  "the  time  of  initial  test"  as  any 
time  prior  to  repairs  during  the 
inspection  cycle  imder  consideration,  4) 
deletes  the  current  conditions  on 
Pennsylvania's  and  Virginia's 
conditional  interim  I/M  approvals  and 
Delaware's  conditional  approval  (40 
CFR  part  52,  subpart  NN. 
§  52.2026(a)(2),  40  CFR  part  52,  subpart 
V.  §  52.2450(b)(2),  and  40  CFR  part  52, 
subpart  I,  §  52.424(b),  respectively)  that 
require  submission  of  program 
evaluation  regulations  under  the 
existing  I/M  rule,  and  5)  imposes  a  new 
condition  on  Pennsylvania's,  Virginia's, 
and  Delaware's  I/M  approvals  that  will 
require  them  to  submit  I/M  SIP 
revisions  which  include  a  requirement 
to  perform  a  program  evaluation  using 
a  sound  evaluation  methodology 
meeting  the  amended  requirements  of 
40  CFR  51.353(c)  by  November  30. 1998. 

Prior  to  today's  actioni  the  I/M  rule 
required  states  to  test  at  least  0.1  percent 
of  the  vehicles  subject  to  inspection  in 
a  given  year  using  a  state  administered 
or  monitored  IM240  or  an  EPA- 
approved  equivalent  METT  evaluation 
methodology.  Today's  action  revises 
this  requirement  to  allow  states  the 
option  of  using  an  approved,  alternative, 
soimd  methodology  for  their  program 
evaluation.  This  action  also  clarifies  that 
states  are  to  start  vehicle  testing  for  their 
program  evaluation  no  later  than 
November  30, 1998,  and  are  not 
required  to  do  so  coincident  with 
program  start  up.  EPA  notes  that 
existing  requirements  for  program  start 
up  as  soon  as  possible  remain  in  place 
and  are  not  effected  in  any  way  by 
today's  program  evaluation 
amendments. 

Today's  action  is  in  response  to  the 
many  changes  that  have  occiured  in  the 
field  of  I/M  since  the  original  rule  was 
promulgated  in  November  1992. 
Program  designs  and  test  types  not 


originally  envisioned  in  1992  are  now 
becoming  the  options  of  choice  among 
many  states  required  to  implement 
enhanced  I/M  programs.  For  example, 
non-METTs  like  the  Acceleration 
Simulation  Mode  (ASM)  test  have  been 
adopted  by  several  enhanced  I/M  states 
that  were  originally  expected  to  choose 
the  METT-based  IM240.  These  states 
have  subsequently  voiced  the  concern 
that  requiring  a  METT  like  the  IM240 
for  the  purpose  of  evaluating  a  program 
using  a  non-METT  as  its  day-to-day  test 
poses  certain  practical  implementation 
difficulties  not  experiencmd  in  programs 
that  have  opted  to  use  a  METT  as  toe 
day-to-day  test.  While  these  problems 
are  not  insurmoimtable,  EPA 
acknowledges  the  potential,  practical 
benefits  of  adopting  a  sound  evaluation 
methodology  that  does  not  rely  on 
METT.  Today's  action,  therefore, 
introduces  the  flexibility  needed  to 
allow  states  who  choose  to  do  so  to 
make  the  case  for  alternative  evaluation 
methodologies,  including  those  centered 
on  non-Mfcri -based  testing.  In  addition 
to  considering  state  proposals,  EPA  will 
also  be  conducting  formal  reviews  of 
several  alternative  evaluation 
methodologies  presented  to  it  during  a 
stakeholder's  meeting  held  in  Ann 
Arbor,  Michigan  on  August  11, 1997. 
details  of  which  are  discussed  in  the 
"Public  Participation"  section  of  this 
document.  Today's  action  will  also 
better  accommodate  new  advances  in 
analytical  methodologies,  given  the 
speed  at  which  new  technology  in  this 
field  has  been  shown  to  evolve  and 
mature. 

To  ensure  that  all  states  have  an  equal 
opportimity  to  take  advantage  of  the 
flexibilities  created  by  today's  action,  it 
is  necessary  that  EPA  also  amend 
certain  I/M  SIP  approval  actions 
previously  published  in  the  Federal 
Register  in  response  to  the  National 
Hi^way  System  Designation  Act  of 
1995  (NHSDA)  as  well  as  those 
published  in  response  to  EPA's  own  V 
M  flexibility  amendments  of  September 
18. 1995  and  July  25, 1996.  The  NHSDA 
and  I/M  amendments  introduced 
additional  flexibility  with  regard  to  I/M 
program  design,  and  states  that  opted  to 
take  advantage  of  this  flexibility  were 
required  to  submit  new  SIPs.  In  review 
of  these  revised  I/M  SIPs,  EPA  found 
that  many  Sailed  to  fully  address  one 
aspect  or  another  of  the  I/M  rule, 
leading  the  Agency  to  propose  either 
conditional  interim  approvals  (in  the 
case  of  NHSDA-triggered  revisions)  or 
conditional  approvals  in  the  remaining 
cases.  For  example,  the  Commonwealths 
of  Pennsylvania  and  Virginia  failed  to 
fully  address  the  I/M  rule's  program 
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evaluation  requirements  for  conducting 
the  IM240  or  an  equivalent,  approved 
METT  on  0.1  percent  of  their  in-use 
fleet.  In  response  to  this  omission,  EPA 
originally  placed  conditions  on  the 
Virginia  and  Pennsylvania  interim 
approval  actions,  based  on 
commitments  made  by  the 
commonwealths,  requiring  them  to 
adopt  the  regulations  needed  to  meet 
the  METT-based  program  evaluation 
requirement.  Since  today's  action 
broadens  the  program  evaluation 
requirement  to  include  other  sound 
evaluation  methodologies,  it  is  also 
appropriate  to  withdraw  these  METT- 
based  program  evaluation  conditions  on 
the  interim  approval  notices  for  Virginia 
and  Pennsylvania.  In  place  of  these 
original  conditions,  today's  action 
imposes  new  conditions  that  will 
require  the  commonwealths  instead  to 
submit  SIP  revisions  that  meet  the  more 
flexible  requirements  of  the  emiended  40 
CFR  51.353(c).  These  new  conditions 
are  based  on  new  commitments 
submitted  by  the  states  to  meet  the  new 
evaluation  requirements.  In  the  case  of 
Delaware,  while  the  program  evaluation 
condition  did  not  explicitly  require 
METT-based  program  evaluation,  the 
deadline  for  meeting  that  condition  falls 
sooner  than  it  would  based  upon  today's 
amendments.  To  allow  the  State  to  take 
advantage  of  this  deadline  extension,  it 
is  necessary  for  EPA  to  also  amend  the 
Federal  Register  document 
conditionally  approving  the  Delaware  1/ 
M  SIP  based  upon  a  new  state 
commitment  to  meet  the  new  program 
evaluation  requirements.  All  three — 
Delaware,  Virginia,  and  Pennsylvania — 
must  submit  revised  SEPs  meeting  the 
amended  evaluation  methodology 
requirements  by  November  30, 1998  in 
order  to  meet  the  new  conditions 
imposed  by  today's  action  under  section 
110(k)(4)oftheAct. 

Of  the  three  above  SIP  approval 
notices,  only  Virginia's  originally 
required  the  Commonwealth  to  meet  its 
METT-based  program  evaluation 
condition  before  EPA  could  complete 
today's  action.  The  original  published 
deadline  for  Virginia  to  meet  its 
program  evaluation  condition  was 
September  15, 1997.  which  did  not 
reflect  the  full  twelve  month  period 
available  under  the  statute  for  meeting 
such  conditions.  Therefore,  in 
conjunction  with  the  publication  of  the 
notice  proposing  today's  action,  and 
based  upon  a  commitment  by  the 
Commonwealth,  EPA  took  an  interim 
final  action  to  exfend  the  deadline  for 
Virginia's  existing  program  evaluation 
condition  to  May  15, 1998,  which  . 
represented  the  latest  date  available 


prior  to  finalization  of  today's  action. 
Today's  action  creates  a  new  deadline  of 
November  30. 1998,  in  keeping  with  the 
time  extension  provided  to  other  states 
by  today's  action  for  compliance  with 
the  new  evaluation  requirements 
promulgated  today  and  consistent  with 
Virginia's  new  commitment  to  meet  the 
new  requirements  by  that  date. 

Lastly,  it  may  similarly  be  necessary 
for  some  states  to  amend  their  currently 
approved  I/M  SIPs  to  take  advantage  of 
flexibilities  provided  by  today's  action. 
EPA  therefore  suggests  that  such  states 
review  their  enhanced  I/M  SIPs  for  any 
language  that  may  conflict  with  today's 
amendments.  Such  language  will  need 
to  be  amended  and  the  amendment 
submitted  as  a  SIP  revision  no  later  than 
November  30, 1998,  in  order  to  take 
advantage  of  today's  flexibility. 

m.  Authority 

Authority  for  the  rule  change 
proposed  in  this  doaunent  is  granted  to 
EPA  by  section  182  of  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7401,  et  seq.). 
Authority  to  conditionally  approve  a 
SIP  based  on  a  state's  commitment  to 
revise  the  SIP  by  a  date  certain  within 
one  year  is  provided  by  section 
110(k)(4)oftheAct. 

IV.  Public  Participation 

Written  comments  on  the  September 
19, 1997  proposal  were  received  from 
seven  sources  prior  to  the  close  of 
public  comment  period  on  October  20, 
1997:  The  Georgia.  Missouri,  and 
Wisconsin  Departments  of  Natural 
Resources;  the  Maryland  Department  of 
the  Environment;  Pennsylvania's 
Department  of  Transportation  and 
Department  of  Environmental  Protection 
(jointly);  the  Service  Station  Dealers  of 
America  and  Allied  Trades;  and  the 
International  Tire  and  Rubber 
Association.  The  Missouri  and 
Wisconsin  Departments  of  Natural 
Resources  and  the  Maryland 
Department  of  the  Enviroiunent 
opposed  the  amendments,  while  the 
remainder  of  the  commenters  supported 
the  proposed  amendments,  in  whole  or 
in  part. 

In  addition,  the  Texas  Natural 
Resource  Conservation  Commision 
(TNRCC)  submitted  comments  one 
month  after  the  close  of  public  comment 
period,  in  a  letter  dated  November  20, 
1997.  While  we  will  not  be  addressing 
each  of  TNRCC's  comments  separately 
and  specifically  in  this  rulemaking  due 
to  time  constraints,  EPA  does 
acknowledge  their  receipt  and  has 
included  them  in  the  docket  for  this 
rulemaking.  In  general.  TNRCC 
supported  the  proposed  amendments 
and  reiterated  and/or  reinforced 


comments  made  by  the  other,  above 
conunmenters. 

The  main  issues  raised  by  the 
commenters  are  summarized  and 
addressed  below. 

A.  Increased  Flexibility 

All  the  commenters  supporting 
changes  to  the  program  evaluation 
requirement  as  well  as  the  other 
proposed  amendments  cited  the  greater 
flexibility  provided  to  states  as  the 
primary  reason  for  their  support.  Among 
these  supporters,  one  stands  out: 
Pennsylvania.  Unlike  the  other 
supporters,  Pennsylvania  augmented  its 
support  of  the  amendments  with 
numerous  additional  comments 
suggesting  that  even  greater  flexibility  is 
still  needed.  These  additional  comments 
will  be  addressed  as  appropriate,  below. 


B.  METT  vs. 
Method 


"Sound"  Evaluation 


1.  Sununary  of  Proposal 

The  proposal  removed  the  I/M  rule's 
requirement  that  the  program  evaluation 
testing  be  performed  using  either  an 
IM240  or  "any  other  transient,  mass 
emission  test  procedure  approved  as 
equivalent."  and  replaced  it  with  the 
more  flexible  requirement  that  such 
testing  be  conducted  using  an  EPA- 
approved,  "sound  evaluation 
methodology  •  •  *  capable  of 
providing  accurate  information  about 
the  overall  effectiveness  of  an  I/M 
program."  ^ 

2.  Summary  of  Comments 

Conunenters  opposed  to  the  proposed 
amendments  focused  on  the  test  type  to 
be  used  for  the  program  evaluation. 
These  commenters  generally  favored 
leaving  the  original  requirement  for 
IM240  or  an  equivalent  METT 
unchanged.  Most  of  the  opposing 
commenters  cited  EPA's  original 
reasons  for  choosing  the  IM240 — its 
accuracy,  its  ability  to  reflect  real  world 
driving  conditions,  its  correlation  to  the 
Federal  Test  Procediu«  (FTP),  and  its 
ability  to  measure  actual  mass 
emissions,  as  opposed  to  percent 
concentrations — ^in  support  of  retaining 
the  requirement.  The  opposing 
commenters  also  suggested  that  METT 
testing  was  the  only  way  to  provide  an 
objective  and  consistent  criterion  for 
comparing  the  effectiveness  of  state 
"programs,  particularly  given  the  number 
and  variety  of  untested  program  designs 
being  implemented  by  the  states,  post- 
NHSDA.  One  such  commenter  was  also 
concerned  that  allowing  program 
evaluations  based  upon  potentially  less 
rigorous  criteria  could  unfairly  penalize 
those  states  that  opt  for  METT-based 
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program  evaMiions,  by  artificially 
overestimating  Ithe  benefit  of 
decentralized,  non-METT-based 
programs  (and  therefore 
underestimatinj^  those  areas' 
contribution  to  ^gional  ozone  transport 
problems). 

3.  Response  to  <  ^mments 

While  EPAa^ees  that  IM240  and 
equivalent  METTs  are  a  cost  effective, 
accurate,  objective,  and  consistent 
method  for  evaluating  the  program 
efiiactiveness  of  both  METT  and  non- 
Mfc' 1 1  -based  VJt  programs,  suggesting 
that  only  a  METT  evaluation  will  suffice 
is  premature.  While  we  can  assiue  states 
that  have  opted  to  use  IM240  as  their 
day-to-day  inspection  that  the  IM240 
itself  will  continue  as  an  approved 
program  evalua^on  test  method 
(because  it  reprints  a  sound 
evaluation  technique  capable  of 
providing  accurate  data  on  the 
effectiveness  of  I/M  programs),  we 
cannot  now  rul^  put  the  possibility  of 
acceptable  MElfT  and  non-METT 
alternatives  to  thfe  IM240.  EPA  is  in  the 
process  of  reviewing  several  alternative, 
non-IM240-based  program  evaluation 
methodologies  that  were  presented  at  a 
stakeholder's  meeting  held  in  Ann 
Arbor  on  August  11, 1997  and  at  the 
13th  Annual  Mobile  Sources/Clean  Air 
Conference  held  September  16-19, 1997 
in  Steamboat  Springs,  Colorado.  While 
many  of  these  methods  are  cheaper, 
ea«er-to-implertBnt  variations  on  the 
METT  concept  tli  at  could  be  conducted 
with  minimal  edi  lipment  retrofitting  in 
an  otherwise  decentralized,  non-METT 
setting,  at  least  qne  would  allow  states 
to  use  their  existing,  non-METT  I/M 
program  data  in  ^e  determination  of 
program  effectivHness.  Furthermore, 
while  EPA's  resources  necessarily  limit 
us  in  the  number  of  alternative 
methodologies  v|re  can  evaluate,  we 
remain  open  to  li^viewing  evaluations  of 
additional  methbdologies  conducted  by 
the  states  or  other  interested  parties  and 
submitted  to  EPA,  including  non-METT 
alternatives.  Las^Kr,  while  it  is  still  too 
early  to  tell  whidh  of  these  methods  will 
be  deemed  approved  alternatives.  EPA 
is  sensitive  to  the  need  for  both  equity 
and  accuracy  in  yrhatever  candidate 
methodologies  at^  selected  for  approval. 
EPA  will  take  spk:ial  care  to  insure  that 
the  benefits  of  n6i-METT  programs  are 
not  overestimated  as  a  resuh  of  the 
selected  evaluaticn  methodologies. 

C.  "Sound"  vs.  m^-METT  Evaluation 
Method 

1.  Summary  of  Pi  «posal 

While  the  proposed  amendment 
language  discussed  above  removes  the 


explicit  requirement  that  the  program 
evaluation  test  be  METT-based— hereby 
opening  the  door  to  the  possibility  of 
non-METT-based  alternatives — the 
amendment  does  not  jump  to  the 
conclusion  that  such  non-METT 
alternatives  actually  exist. 

2.  Summary  of  Comments 

While  Pennsylvania  supported  the 
spirit  of  the  proposed  amendments,  the 
Commonwealth  argued  that  EPA  fell 
short  by  failing  to  specify  that  a  non- 
METT  program  evaluaticm  methodology 
would,  in  fact,  be  found  and  adopted. 
The  Commonwealth  argued  that  the 
program  evaluation  test  should  be  the 
same  test  used  for  day-to-day  testing 
(i.e.,  in  the  case  of  Pennsylvania,  the 
non-METT-based  idle  and  ASM  tests). 
To  support  this  claim,  Pennsylvania 
cited  the  CAA's  requirement  that  the 
biennial  program  evaluation  be  "based 
on  data  collected  during  the  inspection 
and  repair  of  vehicles"  (emphasis 
added).  Pennsylvania  also  quoted 
Conference  Report  105-297 
accompanying  H.R.  2158,  in  support  of 
its  claim  that  Congress  intended  to  bar 
EPA  from  mandating  the  use  of  IM240 
for  any  purpose,  including  program 
evaluation.  Fiuthermore,  citing  the  same 
conference  report,  Pennsylvania 
indicated  its  belief  that  EPA  was 
specifically  directed  by  Congress  to 
develop  (not  merely  consider)  a  non- 
METT  program  evaluation  test.  In 
particular,  Pennsylvania  objected  to  the 
proposal's  claim  that  it  introduced  "the 
flexibility  needed  to  allow  states  who 
choose  to  do  so  to  make  the  case  for 
alternative  evaluation  methodologies, 
including  those  centered  on  non-METT 
based  testing."  Specifically, 
Pennsylvania  claimed  that  it  is  "EPA's 
statutory  obligation  to  develop  a  non- 
METT  evaluation  method;  it  is  not  the 
states'  obligation  to  'make  the  case'  for 
one. 

3.  Response  to  Comments 

As  indicated  in  the  previous  response, 
EPA  is  still  in  the  process  of  evaluating 
several  alternative  program  evaluation 
methods,  at  least  one  of  which  would  be 
consistent  with  Pennsylvania's  request 
to  use  routine  test  data  as  the  basis  for 
program  evaluation.  Also,  the  intention 
of  the  "make  the  case"  statement  quoted 
by  Pennsylvania  was  not  to  shift  the 
obligation  for  test  review  and  evaluation 
to  the  states.  Rather,  as  previously 
stated,  EPA's  resources  necessarily  limit 
us  in  the  number  of  alternative 
methodologies  we  can  evaluate,  and 
while  a  non-METT-based  alternative  is 
being  considered  by  EPA,  we  remain 
open  to  reviewing  evaluations  of 
additional  methodologies  conducted  by 


the  states  or  other  interested  parties. 
Further,  EPA  does  not  view  comments 
in  legislative  history  on  unrelated 
legislation  to  impose  any  new 
requirements  on  EPA  with  respect  to  1/ 
M  program  evaluations.  The  CAA  gives 
EPA  the  flexibility  to  establish 
appropriate  program  evaluation 
methodologies  and  EPA  is  properly 
exercising  that  discretion.  Under  these 
amended  requirements,  EPA  is  no 
longer  requiring  use  of  IM240  and  has 
specifically  opened  the  door  so  that 
non-METT-based  alternatives  may  be 
considered.  Finally,  EPA  does  not 
believe  that  the  CAA  requirement  to 
base  program  evaluation  on  data 
collected  during  inspection  places  any 
limitation  on  the  test  type  to  be  used  to 
conduct  such  evaluations.  Whatever  test 
is  to  be  used,  EPA  agrees  it  will  be 
conducted  at  the  time  of  initial  testing 
as  defined  in  today's  action. 

D.  FTP  Correlation 

1.  Summary  of  Proposal 

The  proposal  did  not  address  the 
criteria  by  which  candidate  alternative 
program  evaluation  methodologies 
would  be  judged,  other  than  specifying 
that  the  method  would  be  "sound"  and 
"capable  of  providing  accurate 
information  about  the  overall 
effectiveness  of  an  I/M  program." 

2.  Sununary  of  Comments 

Though  correlation  to  the  FTP  was 
not  stipulated  as  a  criterion  for 
evaluating  alternative  program 
evaluation  methodologies  in  the 
proposal  submitted  for  pubUc  conunent, 
several  commenters  raised  FTP 
correlation  as  an  issue.  Those 
commenters  opposed  to  the  proposed 
amendments  argued  for  the  retention  of 
IM240  because  of  the  high  degree  to 
which  that  test  correlates  with  the  test 
used  to  certify  new  vehicles  to  the 
applicable  emission  standards  (i.e..  the. 
FTP).  One  of  the  opposing 
commenters — Maryland — while  not 
ruling  out  the  possibihty  of  valid 
alternatives,  specifically  requested  that 
any  approved  alternative  methods  be 
"no  less  rigorous  or  reliable  than  the 
IM240  METT."  Pennsylvania,  on  the 
other  hand,  objected  to  using  correlation 
to  the  FTP  as  a  criterion  for  determining 
the  approvability  of  alternative  program 
evaluation  methods.  The 
Commonwealth  also  suggested  that. 
should  EPA  choose  correlation  to  the 
FTP  as  the  primary  criterion  for 
estabhshing  an  alternative  method's 
approvability,  then  it  is  EPA's 
responsibility  to  make  non-METTs  like 
the  ASM  and  idle  test  correlate  better  to 
the  FTP.  This  last  comment  was  in 
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response  to  the  Commonwealth's 
reference  to  previous  EPA  statements 
regarding  the  very  poor  correlation  to 
the  FTP  exhibited  by  non-KfTTs  like 
the  ASM  and  idle  tests. 

3.  Response  to  Comments 

While  EPA  believes  that  a  high  degree 
of  correlation  to  the  FTP  is  a  reliable 
indicator  of  a  test's  ability  to  acairately 
measure  real  world  in-use  vehicle 
emissions,  we  are  not  prepared  to  rule 
out  the  possibility  that  other,  surrogate 
measurements  could  provide  equally 
valid  indicators  of  program 
effectiveness.  EPA  will  explore  other 
potential  measures  in  conjunction  with 
development  and  analysis  of  alternative 
evaluation  techniques.  Nevertheless, 
EPA  disagrees  with  the  suggestion  that 
should  FTP  correlation  be  found  to  be 
the  only  reUable  indicator  of  an 
evaluation  method's  acceptability  that 
EPA  therefore  is  obligated  to  somehow 
improve  the  degree  to  which  non- 
METTs  correlate  to  the  FTP.  While  it  is 
possible  to  increase  correlation  to  the 
FTP  by  starting  with  the  same  basic 
equipment  used  to  perform  a  non-METT 
like  the  ASM  and  either  changing  the 
test  procedure  and/or  retrofitting  the 
equipment  to  gather  variables  like 
exhaust  volimie,  the  resultant  test  is  no 
longer  an  ASM  by  definition,  but  likely 
something  approximating  a  METT. 
Trying  to  change  the  correlation  of  a 
given  test  without  fundamentally 
changing  the  underlying  nature  of  the 
test  itself  is  a  logical  impossibility. 
Furthermore,  strategies  such  as 
tightening  cutpoints — which  states  have 
used  historically  to  increase  emission 
reductions  by  increasing  the  failure  rate 
for  a  chosen  test — do  not  improve  a 
test's  correlation  to  the  FTP,  which  is 
based  on  actual  emission  measurements 
and  not  relative  failure  rate. 

E.  SIP  Submission  Deadlines 

1.  Summary  of  Proposal 

The  proposal  revised  the  conditional 
approvals  for  Pennsylvania,  Virginia, 
and  Delaware  to  require  the  submission 
of  SIP  revisions  addressing  the  revised 
program  evaluation  requirements  by 
November  30, 1998.  The  proposal  also 
set  the  date  by  which  program 
evaluation  testing  is  to  begin  for  all 
enhanced  I/M  programs  at  no  later  than 
November  30, 1998.  The  proposal  did 
not  address  which  alternative  program 
evaluation  tests  would  be  reviewed  nor 
when  guidance  on  approved  alternatives 
would  be  issued. 

2.  Summary  of  Comments 

Both  Maryland  and  Pennsylvania 
raised  concerns  regarding  whether  or 


not  EPA  would  be  able  to  complete  its 
review  of  alternative  program  evaluation 
methodologies  in  time  for  states  to  meet 
the  November  30, 1998  deadline.  While 
Pennsylvania  commented  that  it  "agrees 
that  states  need  to  start  vehicle  testing 
for  their  program  evaluation  no  later 
than  November  30, 1998,"  it  also 
requested  that  states  be  given  until 
November  30,  2000  to  submit  revised 
SIPs.  Pennsylvania  also  requested  that 
the  requirement  that  the  revised  SIP 
include  an  "approved"  program 
evaluation  methodology  be  deleted, 
suggesting  that  such  a  requirement 
would  either  drcimivent  the  public 
notice-and-comment  rulemaking 
process  SIP  approvals  are  usually 
subjected  to,  or  require  states  to  submit 
SIP  revisions  substantially  earlier  than 
November  30, 1998  to  allow  EPA  time 
to  process  and  approve  the  submission 
by  the  November  30, 1998  deadline. 

3.  Response  to  Comments 

EPA  has  cvtrrently  identified  four 
alternative  program  evaluation 
methodologies  which  will  be  the  subject 
of  further  investigation  in  the  coming 
months.  The  methods  to  be  reviewed 
are:  1)  The  V-MAS  method,  a  low  cost 
method  for  measuring  exhaust  flow  for 
the  purpose  of  converting  concentration 
measurements  into  mass  emissions 
measurements;  2)  The  California 
Analytical  Bench  method,  a  low  cost 
analyzer  bench  that  uses  the  same  type 
of  analyzers  as  the  IM240;  3)  The  Sierra 
Research  method,  a  method  that  relies 
on  state  I/M  program  data,  modeling 
data,  and  correlation  to  a  base  I/M 
program  with  a  known  effectiveness 
level;  and  4)  The  RSD  method,  which 
relies  on  remote  sensing  (RSD)  data. 
EPA,  projects  the  following  schedule  for 
its  program  evaluation  methodology 
review,  including  milestones  already 
completed: 

August  11,1 997— EPA  hosted  a 
stakeholder's  meeting  for  states, 
contractors,  vendors,  and  all  interested 
parties  for  the  purpose  of  seeking  input 
regarding  whidi  alternative  methods  to 
investigate.  This  milestone  has  been 
completed. 

September  15, 1997 — EPA  selected 
the  candidate  methodologies  for  further 
investigation.  This  milestone  has  also 
been  completed. 

May  31, 1998— The  testing  of 
candidate  methodologies  will  be 
completed. 

October  15, 1998 — EPA's  analysis  of 
the  testing  results  will  be  completed. 

October  31, 1998 — EPA  will  release  a 
policy  memo  and  guidance  on  approved 
program  evaluation  methodologies. 

While  a  review  of  the  above  schedule 
initially  suggests  that  states  hoping  to 


meet  a  November  30, 1998  deadline  will 
have  only  one  month  in  which  to 
prepare  and  submit  their  SIP  revisions, 
such  a  conclusion  assumes  that  states 
can  take  no  relevant  action  prior  to  the 
release  of  official  EPA  guidance  on 
alternative  methods.  In  fact,  many 
elements  of  the  necessary  SIP  revision 
are  not  test-dependent  and  can  be 
addressed  well  prior  to  finalization  of 
EPA  guidance.  Furthermore,  while  final 
guidance  may  not  be  released  until 
October  31, 1998,  the  direction  of  the 
investigation  should  be  clear  well  before 
that  deadline,  and  EPA  will  keep  all 
interested  parties  informed  of  our 
progress  as  the  review  process  moves 
forward.  Also,  it  should  be  pointed  out 
again  that  today's  action  does  not  bind 
any  state  to  change  whatever  course  it 
may  have  been  on  prior,  to  the 
introduction  of  this  additional 
flexibility.  States  that  choose  to  make 
use  of  this  additional  flexibility  must 
determine  for  themselves  the  feasibility 
of  such  a  decision  within  the  context  of 
their  local  needs  and  competing 
resource  demands.  EPA  does  not  see 
any  reason  to  extend  compliance 
beyond  November  1998. 

Concerning  Pennsylvania's  request 
that  EPA  delete  the  requirement  that  the 
evaluation  method  included  in  the  SIP 
revision  be  "approved,"  EPA  declines 
this  request.  Contrary  to  the 
Commonwealth's  expressed  concern, 
"approved"  as  it  is  used  in  this  context 
does  not  mean  that  the  SIP  revision 
itself  has  to  be  somehow  pre-approved 
prior  to  submission  (or  prior  to 
November  30, 1998).  Rather, 
"approved"  simply  refers  to  the 
program  evaluation  test  methodology 
included  in  the  submission.  The 
approval  of  alternative  program 
evaluation  methodologies  is  the  goal  of 
the  investigation  discussed  earlier  in 
this  response.  The  guidance  scheduled 
for  release  no  later  than  October  31, 
1998  will  indicate  which  methods  are 
"approved"  in  this  sense.  EPA  wishes  to 
retain  the  "approved"  language  in  the 
rule  merely  to  indicate  that  states  may 
not  do  I/M  program  evaluations  with 
methodologies  that  EPA  has  not  found 
to  be  acceptable.  EPA  will  still  complete 
notice-and-conunent  rulemaking  on  any 
SIP  submission  containing  program 
evaluation  methodology  revisions  once 
it  is  submitted. 

F.  Need  for  New  State  Regulations 

1.  Summary  of  Proposal 

The  proposal  revised  the  program 
evaluation  conditions  on  the 
Pennsylvania  and  Virginia  conditional 
interim  I/M  SIP  approvals  to  require  the 
submission  of  revised  state  I/M  program 


UMf 


ifederal  RegJgterVol.  63.  No.  6  /  Friday.  January  9.  1998  /  Rules  and  Regulations  1367 


evaluation  regiiflations  by  November  30, 
1998,  based  u^0n  commitments  firom 
the  commonwbMths. 

2.  Summary  of  Comments 

Pennsylvania  commented  that  its 
existing  state  I/M  program  evaluation 
regulations  are  sufficiently  broad  as  to 
meet  the  new  general  program 
evaluation  requirements  without  further 
revision.  The  Commonwealth  also 
suggested  that  {the  specific  details 
necessary  as  p^  of  a  SIP  revision  to 
address  implementation  of  the  revised 

Erogram  evaluition  requirements  would 
B  provided  by  EPA  guidance,  implying 
that  periiaps  no  i  SIP  revision  woiild  be 
required  to  implement  them  (though 
this  conclusion  was  not  stated 
explicitly). 

3.  Response  to  Comments 

EPA  agrees  Utlat  the  Commonwealth's 
standing  regulijtSon,  previously 
approved  into  the  Pennsylvania  I/M  SIP, 
is  broad  enoug^  to  meet  the  revised 
general  program  evaluation 
requirements  ahjd  has  revised  that 
portion  of  today's  action  to  reflect  this. 
This  said,  EPA  cautions  against  jiunping 
to  the  conclusion  that  the  detail 
provided  in  futlire  EPA  guidance  will 
satisfy  the  detailed  program  description 
requirements  necessary  for  an 
approvable  SIPJievision  addressing 
these  requiremf  jits.  EPA  guidance,  by 
necessity,  must  be  general  and 
applicable  to  a  wride  range  of  program 
possibilities.  It  will  likely  include 
options  that  states  will  need  to  select 
from  and  tailor  lb  their  local  needs.  EPA 
guidance  will  not  be  so  limited  and 
prescriptive  as  to  obviate  the  need  for 
separate  SIP  subtnissions  from  the  states 
to  implement  alternative  program 
evaluation  methodologies.  Thus, 
although  Pennsylvania  vnll  likely  not 
need  new  regulations,  EPA  believes  that 
it  will  need  a  ne^  SEP  revision  to 
address  today's'^mended  program 
evaluation  requj^ments. 

G.  State  Monitonng 

1.  Summary  of  Proposal 

The  proposal  requires  that  the  sample 
of  vehicles  selected  for  program 
evaluation  testiAk  receive  a  program 
evaluation  test  ti^t  is  either 
"administered  qr  monitored"  by  the 
state.  This  requirement  was  not 
introduced  or  revised  as  part  of  the 
proposed  amendment,  and  has  been  a 
part  of  I/M  requ^ilements  since 
publication  of  the  1992  rule. 

2.  Summary  of  c|(^mments 

Pennsylvania  \p  !)jected  to  the 
requirement  thai  ^^  program  evaluation 
test  be  administe:  ed  or  monitored  by  the 


state,  indicating  that  it  "is  not  in  the 
"business*  of  emissions  testing."  In 
particular,  the  Commonwealth  objected 
to  the  notion  of  having  to  invest  in  the 
piuchase  of  any  testing  equipment 
whatsoever  for  the  ptupose  of 
evaluating  program  effectiveness. 
Instead,  Pennsylvania  indicated  its 
preference  to  "monitor  the  program 
through  computer  programming  and 
software,"  with  the  possibility  of 
random  station  visits  at  its  discretion. 
The  Commonwealth  concluded  by 
suggesting  that  it  would  not  object  to 
this  requirement  if  it  is  subsequently 
determined  that  states  can,  in  fact,  use 
their  day-to-day  I/M  tests  as  the  program 
evaluation  test 

3.  Response  to  Comments 

As  explained  elsewhere,  EPA  is  still 
in  the  process  of  evaluating  possible 
program  evaluation  methodologies,  at 
least  one  of  which  would  allow  states  to 
use  their  day-to-day  I/M  test  as  the 
program  evaluation  test.  Regardless  of 
the  conclusions  of  the  program 
evaluation  investigation,  however,  EPA 
does  not  believe  that  removing  the 
requirement  for  state  administration  or 
monitoring  of  the  program  evaluation 
test  is  justified.  The  requirement  is 
intended  to  ensure  quality  assurance 
and  quality  control  of  the  subset  of 
vehicle  testing  data  devoted  to  program 
evaluation.  Given  the  small  size  of  the 
sample  required  (i.e.,  0.1%)  it  is 
essential  that  the  objectivity  and  quality 
qf  the  data  under  consideration  not  be 
questioned.  EPA  believes  this  can  only 
be  accomplished  by  state  operated  or 
contracted  program  evaluations.  Thus, 
EPA  believes  the  requirement  that 
program  evaluation  tests  be 
administered  or  monitored  by  the  state 
should  remain  no  matter  what  test  type 
is  selected. 

V.  Economic  Costs  and  Benefits 

Today's  action  provides  states 
additional  flexibility  that  lessens  rather  • 
than  increases  the  potential  economic 
bimien  on  states.  Furthermore,  states  are 
under  no  obligation,  legal  or  otherwise, 
to  modify  existing  plans  meeting  the 
previously  applicable  requirements  as  a 
result  of  today's  action. 

VI.  AdministratlTe  Requirements 

A.  Administrative  Designation 

It  has  been  determined  that  this 
amendment  to  the  I/M  rule  is  not  a 
significant  regulatory  action  imder  the 
terms  of  ExQcutive  C5rder  12866  and  are 
therefore  not  subject  to  0MB  review. 
Any  impacts  associated  with  these 
revisions  do  not  constitute  additional 
burdens  when  compared  to  the  existing 


I/M  requirements  published  in  the 
Federal  Register  on  November  5. 1992 
(57  FR  52950)  as  amended.  Nor  do  the 
amendments  create  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
otherwise  adversely  affect  the  economy 
or  the  environment.  It  is  not 
inconsistent  with  nor  does  it  interfere 
with  actions  by  other  agencies.  It  does 
not  alter  budgetary  impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  or  unusual  legal 
or  policy  issues. 

B.  Reporting  and  Recordkeeping 
Requirement 

There  are  no  information 
requirements  in  this  action  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperworic  Reduction  Act  44  U.S.C. 
3501  et  seq. 

C.  Regulatory  Flexibility  Act 

P\u«uant  to  section  605(b)  of  the 
RegulatoryTTe»bility  Act,  5  U.S.C. 
605(b),  the^lmnistrator  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  may  include  a  small  government 
entity  or  jurisdiction.  This  certification 
is  based  on  the  fact  that  the  I/M  areas 
impacted  by  this  rulemaking  do  not 
meet  the  definition  of  a  small 
government  jurisdiction,  that  is, 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  The  enhanced  I/M 
requirements  only  apply  to  urbanized 
areas  with  population  in  excess  of  either 
100,000  or  200,000  depending  on 
location.  Furthermore,  the  impact 
created  by  this  action  does  not  increase 
the  pre-existing  burden  of  the  existing 
rule  which  this  action  amends. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  §  205,  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  and  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  To  the  extent  that  the  rules  being 
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finalized  by  this  action  would  impose 
any  mandate  at  all  as  defined  in  §  101 
of  the  Unfunded  Mandates  Act  upon  the 
state,  local,  or  tribal  govenunents,  or  the 
private  sector,  as  explained  above,  this 
action  is  not  estimated  to  impose  costs 
in  excess  of  $100  million.  Therefore. 
EPA  has  not  prepared  a  statement  with 
respect  to  budgetary  impacts.  As  noted 
above,  this  rule  offers  opportunities  to 
states  that  would  enable4hem  to  lower 
economic  biudens  fit>m  those  resulting 
fivm  the  I/M  rule  which  this  action 
amends. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  The  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  Petition  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  10, 1998. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule  to 
amend  the  program  evaluation 
requirements  of  the  I/M  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act). 

Listof  Subiects 

40CFRPart51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  monoxide. 
Transportation. 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide. 

Dated:  December  29. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  51  and  52  of  title  40, 
chapter  I  of  the  Code  of  Federal 


Regulations  is  amended  to  read  as 
follows: 

PART  51— (AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  51.353  is  amended  by 
revising  paragraph  (c)(3)  and  (c)(4)  to 
read  as  follows: 

S51.353    Network  type  and  program 
•valuation. 


(c)*  *  * 

(3)  The  evaluation  program  shall 
consist,  at  a  minimum,  of  those  items 
described  in  paragraph  (b)(1)  of  this 
section  and  program  evaluation  data 
using  a  sound  evaluation  methodology, 
as  approved  by  EPA,  and  evaporative 
system  checks,  specified  in 

§  51.357(a)(9)  and  (10)  of  this  subpart, 
for  model  years  subject  to  those 
evaporative  system  test  procediues.  The 
test  data  shall  be  obtained  bom  a 
representative,  random  sample,  taken  at 
the  time  of  initial  inspection  (before 
repair)  on  a  minimum  of  0.1  percent  of 
the  vehicles  subject  to  inspection  in  a 
given  year.  Such  vehicles  shall  receive 
a  state  administered  or  monitored  test, 
as  specified  in  this  paragraph  (c)(3), 
prior  to  the  performance  of  I/M- 
triggered  repairs  during  the  inspection 
cycle  under  consideration. 

(4)  The  program  evaluation  test  data 
shall  be  submitted  to  EPA  and  shall  be 
capable  of  providing  accurate 
information  about  the  overall 
effectiveness  of  an  I/M  program,  such 
evaluation  to  begin  no  later  than 
November  30,  1998. 


PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:42  U.S.C.  7401  et  seq. 

2.  Section  52.2026  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§52.2026    Conditional  approval. 

*        *        »        *        * 

(a)  *  *  * 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30, 1998,  the  final 
Pennsylvania  I/M  program  evaluation 
plan  requiring  an  approved  alternative 
sound  evaluation  methodology  to  be 
performed  on  a  minimum  of  0.1  percent 
of  the  subject  fleet  each  year  as  per  40 
CFR  51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c). 


3.  Section  52.2450  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

fS2.2460    Conditional  approval. 


(b)  •  •  • 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30. 1998.  the  final  Virginia  1/ 
M  program  evaluation  regulation 
requiring  an  approved  alternative  sound 
evaluation  methodology  to  be  performed 
on  a  minimum  of  0.1  percent  of  the 
subject  fleet  each  year  as  per  40  CFR 
51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c). 

•  *        •        • 

4.  Section  52.424  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

S  52.424    Condltionai  approval. 

*  •        •        •        • 

(b)  The  State  of  Delaware's  February 
17, 1995  submittal  for  an  enhanced 
motor  vehicle  inspection  and 
maintenance  (I/M)  program,  and  the 
November  30, 1995  submittal  of  the 
performance  standard  evaluation  of  the 
low  enhanced  program,  is  conditionally 
approved  based  on  certain 
contingencies.The  following  conditions 
must  be  addressed  in  a  revised  SIP 
submission.  Along  with  the  conditions 
listed  is  a  separate  detailed  I/M 
checklist  explaining  what  is  required  to 
fully  remedy  the  deficiencies  found  in 
the  proposed  notice  of  conditional 
approval.  This  checklist  is  found  in  the 
Technical  Support  Document  (TSD), 
located  in  the  docket  of  this  rulemalcing, 
that  was  prepared  in  support  of  the 
proposed  conditional  I/M  rulemaking 
for  Delaware.  This  checklist  and 
Technical  Support  Dociunent  are 
available  at  the  Air,  Radiation,  and    . 
Toxics  Division,  841  Chestnut  Bldg., 
Philadelphia,  PA  19107,  telephone  (215) 
566-2183.  By  no  later  than  one  year 
from  June  18, 1997,  Delaware  must 
submit  a  revised  SDP  that  meets  the 
following  conditions  for  approvability. 
with  the  exception  of  condition  item  in 
paragraph  (b)(3)  of  this  section  which 
addresses  I/M  program  evaluation 
requirements.  Condition  in  paragraph 
(b)(3)  of  this  section  must  be  met  by 
November  30, 1998,  in  keeping  with  the 
amended  requirements  of  40  CFR 
51.353. 
*        *        »        ♦        » 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[OH104^;  FRL-64^a-«] 

Approval  and  Pitomulgation  of 
Implementation  P\ans;  Ohio  Ozone 
Maintenance  Plaii 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  fiitil  rule;  Withdrawal. 


summary:  On  Majjl  14. 1997  USEPA 
published  a  direct  final  rule  (62  FR 
26396)  approving,  and  an  accompanjring 
proposed  rule  (62  FR  26463)  proposing 
to  approve  a  revision  submitted  on  July 
9. 1996  and  January  31. 1997.  to  the 
ozone  maintenanpe  plans  for  the 
Dayton-Springfield  Area  (Miami. 
Montgomery,  Claric  and  Greene 
Counties).  Toledo  Area  (Lucas  and 
Wood  Counties).  Canton  Area  (Stark 
County),  Ohio  pc^on  of  the 
Youngstown-WaitBn-Sharon  Area 
(Mahoning  and  "munbell  Counties). 
Columbus  Area  (Ffanklin,  Delaware, 
and  Licking  Counties),  Cleveland- 
Akron-Lorain  Area  (Ashtabula, 
Cuyahoga,  Lake,  tbrain,  Medina. 
Summit.  Portage. ^d  Geauga  Counties), 
Preble  County,  Jerorson  County. 
Coliunbiana  and  (j^inton  Counties.  The 
revision  was  baseti|  on  a  request  from  the 
State  of  Ohio  to  rdtise  the  federally 
approved  maintenance  plan  for  these 
areas  to  provide  the  State  and  the 
affected  areas  with  greater  flexibiUty  in 
choosing  the  appropriate  ozone 
contingency  measures  for  each  area  in 
the  event  such  a  measure  is  needed.  On 
June  13, 1997  (62  FR  32204)  the  USEPA 
delayed  the  effective  date  of  this  rule  for 
60  days  to  allow  f^^  a  60-day  extension 
of  the  public  comittent  period.  In  the 
proposed  rules  seQl^ion  of  the  Jime  13, 
1997  Federal  Regi^Aer  (62  FR  32257), 
USEPA  annoimced'a  60-day  extension 
of  the  public  comment  period  on  these 
maintenance  plans,  imtil  August  12, 
1997.  On  August  12, 1997  (62  FR 
43109),  USEPA  further  delayed  the 
effective  date  of  the  approval  of  these 
maintenance  plans  for  an  additional  120 
days  until  January  9, 1998.  In  the 
proposed  rules  section  of  the  August  12, 
1997  Federal  Regi«ter  (62  FR  43140), 
USEPA  extended  the  public  comment 
period  until  December  10, 1997.  The 
USEPA  is  withdra^ng  this  final  rule 
due  to  the  adverse  domments  received 
on  these  actions.  In  a  subsequent  final 
rule,  USEPA  will  summarize  and 
respond  to  the  comments  received  and 
take  final  rulemakitig  action  on  this 
requested  Ohio  SIP  ^vision. 


DATES:  The  direct  final  rule  published  at 
62  FR  26396  is  withdrawn  January  9, 
1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 

U.S.  Environmental  Protection 
Agency,  Region  5.  Regulation 
Development  Branch,  7  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Telephone: 
(312)  886-6084. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Ozone.  Volatile  organic 
compounds. 

Dated:  December  at,  1997. 
Michelle  D.  Jordan. 

Acting  Regional  Administrator.  Region  V. 

Accordingly,  under  the  authority  of 
42  U.S.C.  7401-7671q,  the  direct  final 
rule  published  on  May  14,  1997  (62  FR 
26396).  the  effective  date  of  which  was 
delayed  on  June  13, 1997  (62  FR  32204) 
and  on  August  12, 1997  (62  FR  43109), 
is  withdrawn. 

(FR  Doc.  98-553  Filed  1-8-98;  8:45  ami 
BIUMQ  COOE  •6«0-6»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300597{  FRL-6764-1] 
RIN  2070^878 

Fenoxaprop-ethyl;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  the  combined  residues  of 
fenoxaprop-ethyl  ((±)-ethyl  2-|4-[(6- 
chloro-2- 

benzoxazolyl)oxy]phenoxy]propanoate] 
and  its  metabolites  [2-(4-l(6-chloro-2- 
benzoxazolyl)oxylphenoxy)propanoic 
acid  and  6-chloro-2.3- 
dihydrobenzoxazol-2-one  in  or  on  the 
following  raw  agricultural  commodities 
(RACs):  cattie,  fat,  meat  by-products 
(mbyp)  and  meat  at  0.05  part  per  million 
(ppm);  goats,  fat,  mbyp  and  meat  at  0.05 
ppm;  hogs.  fat.  mbyp  and  meat  at  0.05 
ppm;  horses,  fat.  mbyp  and  meat  at  0.05 
ppm;  milk  at  0.02  ppm;  sheep,  fat,  mbyp 


and  meat  at  0.05ppm;  wheat,  grain  at 
0.05,  and  wheat  straw  at  0.50  ppm.  It 
also  removes  time-limited  tolerances  for 
residues  of  fenoxaprop-ethyl  on  the 
same  commodities  that  expired  on 
November  1. 1997.  AgrEvo  USA 
Company  requested  this  tolerance  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  die  Food 
QuaUty  Protection  Act  of  1996  (FQPA) 
(Pub.  L.  104-170). 
DATES:  This  regulation  is  effective 
January  9. 1998.  Objections  and  requests 
for  hearings  must  be  received  by  EPA  on 
or  before  March  10, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005971, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  die  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300597),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlineton,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300597).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
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Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  «2, 1921 
Jeffierson  Davis  Hwy.,  Arlington,.VA, 
(703)  305-6224,  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  17, 1997 
(62  FR  48837)  (FRL-5741-1).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerance  by  AgrEvo 
USA  Company.  Little  Falls  One,  2711 
Centerville  Road,  Wilmington,  DE 
19808.  This  notice  included  a  summary 
of  the  petition  prepared  by  AgrEvo  USA 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.430  (b)  be  amended  by  establishing 
tolerances  for  the  combined  residues  of 
the  herbicide  fenoxaprop-ethyl  [(±)- 
ethyl  2-(4-I(6-chloro-2- 
benzoxazolyl)oxy]phenoxylpropanoatel 
and  its  metabolites  (2-(4-)(6-chloro-2- 
benzoxazolyI)oxy]phenoxy]propanoic 
acid  and  6-chloro-2,3- 
dihydrobenzoxazol-2-one,  in  or  on  the 
following  raw  agricultural  commodities: 
cattle,  fat,  mbyp  and  meat  at  0.05  part 
per  million  (ppm);  goats,  fat,  mbyp  and 
meat  at  0.05  ppm;  hogs,  fat,  mbyp  and 
meat  at  0.05ppm;  horses,  fat,  mbyp  and 
meat  at  0.05  ppm;  milk  at  0.02  ppm; 
sheep,  fat,  mbyp  and  meat  at  0.05  ppm; 
wheat,  grain  at  0.05  ppm;  and  wheat 
straw  at  0.50  ppm. 

1.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 


exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
.  developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity  .    . 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  eRiects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  imcertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 


studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nattire  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  frt>m  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  whicfar  could  result,  for 
example,  bom  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposiue 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
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presented  as  pa^of  the  comprehensive 
risk  assessmentAiharacterization.  Since 
the  toxicological  bndpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  tjie  risk  assessment 
nominally  covet^i  1-7  days  exposure, 
and  the  toxicolodcal  endpoint/NOEL  is 
selected  to  be  adpiquate  for  at  least  7 


days  of  exposurb.j  (Toxicity  results  at 
lower  levels  wh^4  the  dosing  duration 
is  increased.)      j  j 

Intermediate-t^hn  risk  results  from 
exposiu«  for  7  days  to  several  months. 
This  assessment  ji$  handled  in  a  manner 
similar  to  the  shArt-tenn  risk 
assessment.        j 

CSironic  risk  a^^essment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  e}ij>osure.  For  this 
assessment,  risks  fere  aggregated 
considering  average  exposiuv  from  all 
sources  for  repre^ntative  population 
subgroups  includitag  infants  and 
children.  !  | 

B.  Aggregate  Expppure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accountUvailable  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residue^  lin  other  foods  for 
which  there  are  t6)arances.  residues  in 
groundwater  or  sikHace  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  expbsure  to  residues  of  a 
pesticide  in  a  foo<^|commodity  are 
estimated  by  multiplying  the  average 
daily  consimiption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  at 
the  anticipated  pesticide  residue  level. 
The  Theoretical  KUximum  Residue 
Contribution  (TMHC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  cootained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consiunption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  fbod  contains 
pesticide  residues  0L  the  tolerance  level 
and  that  100%  of  t^  crop  is  treated  by 
pesticides  that  havja  established 
tolerances.  If  the  ThtKC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
millicm,  EPA  atteiii^ts  to  derive  a  more 
accurate  exposure  ^timate  for  the 
pesticide  by  evalu4^g  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  t^pp  treated  data) 


which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  up{)er 
end  of  this  range  is  assumed  for  the 
exposiue  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
was  not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenoxaprop-ethyl  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  a  time-limited  tolerance 
for  the  combined  residues  of 
fenoxaprop-ethyl  I(±)-ethyl  2-l4-[(6- 
chloro-2- 

benzoxazolyOoxylphenoxylpropanoate] 
and  its  metabolites  (2-l4-l(6-chloro-2- 
benzoxazolyl)oxy )  phenoxy]propanoic 
acid  and  6-chloro-2.3- 
dihydrobenzoxazol-2-one  in  or  on  the 
following  raw  agricultiual  commodities: 
cattle,  fat,  meat  and  meat  by-producta 
(mbyp)  at  0.05  part  per  million  (ppm); 
goata,  fat,  meat  and  mbyp  at  0.05  ppm; 
hogs.  fat.  meat  and  mbyp  at  O.OSppm; 
horses,  fat.  meat  and  mbyp  at  0.05  ppm; 
milk  at  0.02  ppm;  sheep,  fat,  meat  and 
mbyp  at  0.05  ppm;  wheat,  grain  at  0.05 
ppm;  and  wheat  straw  at  0.50  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  air  ) 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infanta  and  children.  The  nature  of  the 
toxic  efiiecta  caused  by  fenoxaprop-ethyl 
are  discussed  below. 


1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  is  available,  places 
technical  fenoxaprop-ethyl  in  Toxicity 
Category  m  for  acute  oral  (rat)  (LDjo  = 
2.357  milligram/kilogram  (mg/kg)  (M) 
and  2,500  mg/kg  (F)),  and  acute 
inhalation  LCso  =  >0.511  mg/L;  in 

-Toxicity  Category  IV  for  acute  dennal 
(rat)  =  >2,000  mg/kg  and  rabbit  =>1,000 
mg/kg  and  skin  irritation  (slight  irritant) 
and  in  Toxicity  Category  I  for  eye 
irritation  with  non-reversible  corneal 
opacity  at  day  21.  Fenoxaprop-ethyl  was 
determined  to  be  a  non-sensitizer  in  a 
.  dermal  sensitization  study. 

2.  Genotoxicity .  A  battery  of 
genotoxicity  studies,  none  of  which 
indicated  any  genotoxic  potential.  The 
studies  submitted  included:  in  vitro 
human  lymphocyte  chromosomal 
aberration,  mouse  micronucleus,  in  vitro 
unscheduled  DNA  synthesis.  Ames 
Salmonella  bacterial  point  mutation  and 
yeast  DNA  repair  assays. 

3.  Subchronic  feeding  study—  i.  Rats. 
In  a  subchronic  feeding  study  with  rats 
(30/sex/dose),  fenoxaprop-ethyl  was 
administered  at  doses  of  0. 1 , 4  or  16 
milligram/kilograms/day  (mg/kg/day) 
for  90  days.  The  NOEL  was  1  mg/kg/day 
and  the  lowest  observed  effect  level 
(LOEL)  was  4  mg/kg/day)  based  on 
relative  organ  weight  changes.  After  the 
4-week  recovery  period,  significantly 
decreased  liver  weights  wer  •  observed 
in  males  at  the  1  mg/kg/day  dose  and  in 
females  at  4  mg/kg/day. 

ii.  Dogs.  In  a  subchronic  feeding  study 
in  dogs  (6  dogs/sex/dose),  fenoxaprop- 
ethyl  was  administered  at  doses  of  0, 
0.4,  2,  or  10  mg/kg/day  were  fed  for  90 
days.  The  NOEL  was  0.4  mg/kg/day) 
and  the  LOEL  was  2  mg/kg/day  based 
on  histological  changes  of  the  kidneys. 
Inflammatory  changes  of  the  kidneys 
(interstitial  pyelonephritis)  were 
detected  in  the  2  m^g/day  and  in  the 
10  mg^kg/day  dosed  dogs. 

4.  Dermal  toxicity  study—  Rats.  In  a 
21-day  dermal  toxicity  study,  Wistar 
rate  (10/sex/dose)  received  repeated 
dermal  applications  of  fenoxaprop-ethyl 
(96.5%,  moistened  with  sesame  oil)  at 
doses  of  0,  5. 10,  or  20  mg/kg,  6  hours/ 
day,  5  days/week,  for  21  total  exposures. 
The  LOEL  was  >5  mg/kg  Insed  on 
decreased  liver  weights.  A  NOEL  was 
not  established. 

In  a  second  21-day  dermal  toxicity 
study.  Wistar  rats  (10/sex/dose)  received 
repeated  dermal  applications  of 
fenoxaprop-ethyl  (96.5%.  vehicle  not 
specified)  at  doses  of  0,  5.  or  20  mg/kg. 
6  hours/day.  5  days/week,  for  21  total 
exposiu«s.  The  study  author  concluded 
that  the  NOEL  was  >20  mg/kg;  a  LOEL 
was  not  established. 

5.  Subchronic  inhalation  study — 
Rats.  In  a  subchronic  inhalation  toxicity 


1372 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Rules  and  Regulations 


study,  Wistar  rats  (10-15/sex/ 
concentration)  were  exposed  by  nose- 
only  inhalation  to  fenoxaprop-ethyl 
(96.5%)  at  target  concentrations  of  0, 
0.075.  0.250,  or  0.750  mg/L 
(analytically-determined  concentrations 
of  0,  0.073,  0.248,  or  0.727  mg/L, 
respectively)  for  6  hours/day,  5  days/ 
week,  for  6  weeks  (28-29  total 
exposures).  An  unequivocal  NOEL  was 
not  established  in  this  study.  A  second 
study  using  the  same  protocol  with  ' 
target  concentrations  of  0  or  0.015  mg/ 
L  (analytically  determined  to  be  0  or 
0.0143  mg/L,  respectively)  was 
conducted.  The  exposure  period  was 
followed  by  a  4-week  recovery  period 
for  animals  in  all  but  the  0.750  mg/L 
group.  A  NOEL  for  the  repeated  dose 
inhalation  was  0.015  mg/L. 

6.  Chronic  toxicity  study.  In  a  chronic 
toxicity  study  in  beagle  dogs  (6/sex/ 
dose)  dogs  were  fed  fenoxaprop-ethyl 
(94%)  at  doses  of  0,  0.075.  0.375  or 
1.875  mg/kg/day  for  2  years.  The  NOEL 
was  0.375  mg/kg/day  and  the  LOEL  was 
1.875  mg/kg/day  based  on  decreases  in 
body  weight  gain. 

7.  Carcinogenicity  study.  In  a 
carcinogenicity  study  with  groups  of  50 
male  and  50  female  NMRKF  (SPF71) 
mice,  fenoxaprop-ethyl  (94%)  was 
administered  at  dose  levels  of  0,  0.375, 
1.5,  or  6  mg/kg/day  for  24  months.  The 
NOEL  was  >6  mg/kg/day  highest  dose 
tested  (HDT).  A  LOEL  was  not 
established. 

In  a  second  carcinogenicity  study, 
fenoxaprop-ethyl  (96.8%)  was 
administered  to  groups  of  50  male  and 
50  female  NMRI  mice  at  doses  of  0,  5.7. 
16.6  or  44.6  mg/kg/day  in  males  and  0. 
6.8, 19.4  or  53.7  mg/kg/day  in  females 
for  24  months.  For  chronic  toxicity  the 
NOEL  was  5.7  mg/kg/day  and  the  LOEL 
was  16.6  mg/kg/day  based  on 
histopathological  findings  in  the  liver. 
Therd  was  evidence  of  carcinogenicity 
at  the  highest  dose  tested.  Statistically 
(p=0.05)  significant  increases  were  seen 
in  liver  and  adrenal  gland  tumors.  In 
males  at  the  high  dose,  the  incidence  of 
hepatocellular  adenomas  (30%)  and 
carcinomas  (8%)  were  increased  when 
compared  to  controls  (2%,  adenomas 
and  0%,  carcinomas).  Also  at  this  dose 
in  males,  the  incidence  of  subcapsular 
adenomas  of  the  adrenal  glands  was 
43%  compared  to  22%  in  controls.  In 
addition,  microscopic  pathology 
indicated  the  hepatocellular 
hypertrophy  was  observed  in  the 
majority  of  all  treated  animals  (both 
sexes).  Dosing  was  considered  adequate 
to  assess  the  carcinogenic  potential  of 
fenoxaprop-ethyl  based  on  clinical 
signs,  increased  liver  weight,  and 
histopathology. 


8.  Chmnic/oncogencity  study.  In  a 
combined  chronic/oncogenicity  study, 
Wistar  rats  (116/sex/dose)  were  dosed 
with  fenoxaprop-ethyl  (95.8%)  at  0. 
0.25. 1.5  or  9  mg/kg/day  for  28  months. 
For  chronic  toxicity,  the  NOEL  was  1.5 
mg/kg/day)  and  the  LOEL  was  9  mg/kg/ 
day  based  on  decreased  serum  lipids 
and  cholesterol  in  the  males.  Under  the 
conditions  of  this  study,  there  was  no 
evidence  of  carcinogenic  potential. 

9.  Oray  developmental  toxicity 
study —  i.  Rats,  fa  an  oral 
developmental  toxicity  study,  pregnant 
Wistar  rats  (20/dose)  received 
fenoxaprop-ethyl  (93%  a.i.)  in  sesame 
oil  at  doses  of  0. 10.  32,  or  100  mg/kg/ 
day  from  days  7  through  16  of  gestation. 
For  maternal  toxicity,  the  NOEL  was  32 
mg/kg/day  and  the  LOEL  was  100  mg/ 
kg/day,  based  on  slight  initial  reduction 
in  body  weight  and  food  consumption. 
There  were  no  treatment-related  effects 
or  clinical  signs,  body  weight  gain,  food 
consumption,  or  development  of  the 
conceptuses  in  the  uterus  at  dose  levels 
of  less  than  32  mg/kg/day. 
Developmental  toxicity  was 
demonstrated  at  100  mg/kg/day  as 
slightly  impaired  growth  of  the  fetuses 
(reduced  body  weights  and  placental 
weights  and  reduced  skeletal 
ossification).  For  developmental 
toxicity,  the  NOEL  was  32  mg/kg/day 
and  the  LOEL  was  100  mg/kg/day,  based 
on  reduced  fetal  body  weights,  reduced 
placental  weights,  retarded  skeletal 
ossification  of  the  craniiun,  stemebrae 
and  5th  metacarpals. 

In  a  second  oral  developmental 
toxicity  study,  pregnant  Gl:COBS  CD 
(SD)  BR  rats  were  dosed  with 
fenoxaprop-ethyl  (96.2%)  in  com  oil  at 
doses  of  0. 10.  32.  or  100  mg/kg/day 
from  days  6  through  15  of  gestation.  For 
maternal  toxicity,  the  NOEL  was  32  mg/ 
kg/day  and  the  LOEL  was  100  mg/kg/ 
day.  based  on  decreased  body  weight 
gain  and  increased  liver  weights.  For 
developmental  toxicity,  the  NOEL  was 
32  mg/kg/day  and  the  LOEL  was  100 
mg/kg/day  base  on  increase 
malformations',  significant  fetal  weight 
reduction  and  increase  total  visceral  and 
skeletal  anomalies. 

ii.  Rabbits.  In  an  oral  developmental 
toxicity  study  with  groups  of  Himalayan 
(Hoe:HIMK(SPFWiga)l  rabbits  were 
dosed  at  doses  of  fenoxaprop-ethyl 
(93%)  in  sesame  oil  at  0,  0.5, 12.5,  50.0 
or  200  mg/kg/day  from  days  7  through 
19  of  gestation.  For  maternal  toxicity, 
the  NOEL  was  12.5  mg/kg/day  and  the 
LOEL  was  50.0  mg/kg/day,  based  on 
decreased  food  consumption  and  body 
weight  gain.  For  developmental  toxicity, 
the  NOEL  was  50  mg/kg/day  and  the 
LOEL  was  200  mg/kg/day  based  on 
reduced  fetal  weights,  placental 


weights,  crown-rump  lengths,  and  fistal 
survival,  and  increased  litter  and  fetal 
incidence  of  rib  anomalies  and 
diaphragmatic  hernias.  No 
developmental  toxicity  was  observed  at 
doses  of  less  than  50.0  mg/kg/day. 

10.  Dermal  developmental  toxicity 
study—  i.  Rats.  In  a  dermal 
developmental  toxicity  study,  pregnant 
KFM-Han  Wistar  rats  (25/dose)  received 
repeated  dermal  appUcations  of 
fenoxaprop-ethyl  (96.5%)  in  sesame  oil 
at  doses  of  0, 100,  300,  or  1,000  mg/kg/ 
day  for  6  hours/day  on  days  6-15  of 
gestation.  For  maternal  toxicity,  the 
NOEL  was  >1,000  mg/kg/day  (HDT):  a 
LOEL  was  not  observed.  For 
developmental  toxicity,  the  NOEL  was 

1 ,000  mg/kg/day;  a  LOEL  was  not 
observed,  lliere  were  no  treatment- 
related  malformations  or  variations 
noted  upon  external,  visceral,  and 
skeletal  examination  of  the  fetuses. 

ii.  Rabbits.  In  a  dermal  developmental 
toxicity  study,  fenoxaprop-ethyl  (96.5%) 
in  sesame  oil  was  administered 
dermally  to  16  Chinchilla  rabbits  (SPF 
quality)  at  dose  levels  of  0, 100,  300,  or 
1,000  mg/kg/day  for  6  hours/day  on 
days  6-18  of  gestation.  For  maternal 
toxicity,  the  NOEL  was  1,000  mg/kg/day 
(HDT);  a  LOEL  was  not  observed.  There 
was  no  developmental  toxicity 
demonstrated  at  any  dose  level.  For 
developmental  toxicity,  the  NOEL  was 
1,000  mg/kg/day;  a  LOEL  was  not 
observed. 

11.  Reproductive  toxicity  study.  In  a 
2-generation  reproductive  toxicity 
study,  fenoxaprop-ethyl  (97.2%)  was 
administered  to  30  WISTAR/HAN  rats/ 
sex/dose  in  their  diet  at  doses  of  0,  0.25, 
1.5,  or  9.0  mg/kg/day.  Exposure  to 
animals  began  at  7  weeks  of  age  and 
lasted  for  80  days  prior  to  mating  to 
produce  Fla  and  Fib  pups.  At  21  days 
of  age.  Fib  pups  were  selected  to 
become  the  parents  of  the  F2a  and  F2b 
litters.  There  were  no  treatment-related 
effects  on  mortality,  clinical  signs  of 
toxicity,  body  weight,  food  consumption 
or  reproductive  parameters  at  any  dose 
level.  For  parental/systemic  toxicity,  the 
NOEL  was  0.25  mg/kg/day  and  the 
LOEL  was  1.5  mg/kg/day  based  on 
decreased  blood  lipids.  The  NOEL  for 
systemic  toxicity  was  0.25  mg/kg/day. 
For  reproductive  toxicity,  the  NOEL  was 
0.25  mg/kg/day  and  the  LOEL  was  1.5 
mg/kg/day  based  on  reduced  pup  body 
weights  (Fla). 

12.  Developmental  neurotoxicity  data. 
No  developmental  neiuxjtoxicity  data 
are  required  for  fenoxaprop-ethyl.  No 
effects  on  histopathology  of  the  brain 
were  observed  in  any  of  the  studies  in 
which  these  parameters  were  measured. 
There  no  evidence  of  developmental 
anomalies  of  the  fetal  nervous  system  in 
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the  prenatal  -developmental  toxicity 
studies  with  rats  0r  rabbits  or  in  the 
two-generation  reproduction  study  in 
rats.  j] 

13.  Studies  on  tnetabolism.  In  a  rat 
metabolism  study  fenoxaprop- 
ethyl(U-'X:-chlorophenyl;  98% 
radiochemical  punty)  was  administered 
to  male  and  femal0  Wistar  HOE:  Wiskf 
(SPF  71)  strain  of  ^ts  (10-15  animals/ 
dose/sex)  by  gavaOB  as  a  single  dose  at 
levels  of  2  or  10  n^kg,  or  at  a  single 
dose  at  2  mg/kg  f0^owing  a  4-day 
pretreatment  withj  Unlabeled 
fenoxaprop-ethyl  tt  2  mg/kg/day. 
Within  6  hours  of  dosing  83-109%  of 
the  administered  radioactivity  was 
recovwed  in  the  urine  and  feces,  with 
a  majority  of  the  dc^se  (51-65%)  being 
recovered  within  ^|(  hours  of  dosing. 
Within  24  hours  o|f|  dosing,  urinary 
excretion  accounted  for  39-48%  of  the 
dose  for  females  and  22-311%  of  the 
dose  for  males.  Th0  primary  metabolite 
in  urine  of  both  sebtes  in  each  dose 
group  was  6-chlor|]benzoxazole-2- 
mercapturic  acid,  accounting  for  22- 
50%  of  the  total  radioactivity  in  the 
urine  (15-26%  of  the  dose)  The  urine  of 
female  rats  dosed  aither  once  at  10  mg/ 
kg  or  repeatedly  at^  2  mg/kg  also 
contained  high  levttls  (23-28%  of  dose) 
of  2-(4-{6-chloro-2|benzoxazolyloxy)- 
phenoxy)-propionjc  acid  (the  free  acid 
of  fenoxaprop-ethyl).  At  the  10  mg/kg 
dose,  unchanged  parent  accounted  for 
24%  of  the  fecal  radioactivity  (15%  of 
dose)  for  male  rats  ind  6%  for  female 
rats(l.7%ofdose)J 

In  a  second  rat  metabolism  study, 
fenoxaprop-ethyl  (l-"K:-dioxyphenyl; 
96%  radiochemical  Ipurity)  was 
administered  by  garage  as  a  single  dose 
to  male  and  female  SPF  Wistar  strain 
rats  (10  animals  /sex)  at  10  mg/kg  body 
weight  and  to  15  fepnales  at  2  m^g 
body  weight.  Withii  96  hours  of  dosing, 
101.3%  and  87.4%  i>f  the  lOgm/kgdose 
was  recovered  froni  [male  and  female 
rats,  respectively,  ajnd  108.8%  of  the  2 
mg/kg  dose  was  re(i(>vered  from  female 
rats.  There  were  sexf  and  dose-related 
differences  in  excretion.  In  the  0-  to  24- 
hom-  urine  of  male  rats  dosed  at  10  mg/ 
kg,  99%  of  the  radioactivity  was 
identified  as  2-(4-hjjiroxyphenoxy)- 
propionic  acid  (HPPi-acid),  accounting 
for  47.5%  of  the  administered  dose.  In 
female  rats  dosed  at  llO  mg/kg,  the 
primary  luinary  met^boUtes  were 
identified  as  HPP  acid  (27.5%  of  dose) 
and  2-(4-6-chloro-2*benzoxazolyloxy)- 
phenoxy)-propionid  acid  (the  free  add 
of  fenoxaprop-ethyi|27%  of  dose).  In 
feces  of  the  10  mg/1^  dose  groups, 
fenoxaprop-ethyl  and  its  free  acid 
accounted  for  20.1  and  16.6%  of  the 
dose  for  males  and  9;0  and  11.3%  of  the 
dose  for  females. 


B.  Toxicolo^cal  Endpoints 

1.  Acute  toxicity.  EPA  has  selected  for 
acute  dietary  risk  assessment  the  NOEL 
of  32  mg/kg/day  from  the  rat 
developmental  toxicity  study.  The 
effects  were  increased  incidence  of 
fetuses  with  malformations  (including 
skeletal  defects,  eye  defects,  absent 
innominate  artery,  diaphragmatic  hernia 
and  umbilical  hernia  at  100  mg/kg/day 
LOEL.  Population  subgroup  of  concern 
is  females  13-t-  years  old. 

An  acute  dietary  risk  assessment  for 
the  general  population,  including 
infants  and  children,  (axcluding  the 
subgroup,  females  13+  years  old)  is  not 
required  because  no  treatment-related 
effects  attributable  to  a  single  exposure 
(dose)  were  seen  in  oral  studies 
conducted  with  fenoxaprop-ethyl.  A 
MOE  of  100  is  adequate  to  ensure 
protection  for  females  13+  years  old. 

2.  Short-  and  intermediate-  term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  a  dermal  developmental 
toxicity  study  in  rats  and  rabbits 
following  repeated  dermal  applications 
of  fenoxaprop-ethyl  at  1.000  mg/kg/day 
(Limit-Dose).  Also,  no  dermal  or 
systemic  toxicity  was  seen  at  the  highest 
dose  tested  (20  mg/kg/day)  in  a  21-day 
dermal  toxicity  study  in  rats. 

All  Time  Periods,  Inhalation:  A  6- 
Week  Rat  Inhalation  Toxicity  Study 
demonstrated  a  NOEL  =  0.015  mg/L 
based  on  decreases  in  total  lipids, 
increased  triglycerides,  increased 
alkaline  phosphatase,  increased  hver 
and  kidney  weights,  and  hver 
hypertrophy  at  0.075  mg/L  LOEL. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenoxaprop-ethyl 
at  0.0025  mg/kg/day.  This  RfD  is  based 
on  reduced  pup  weights  observed  in  a 
2-generation  rat  reproductive  toxicity 
study  with  a  NOEL  of  0.25  mg/kg/day. 
An  uncertainly  factor  of  100  was  used 
in  calculating  the  RfD  to  account"  for 
both  inter-  and  intra-species  variations. 

4.  Carcinogenicity.  Referred  to  EPA 
Health  Effects  Division's  Cancer  Peer 
Review  Committee.  For  the  ii^terim.  a 
worst  case  and  protective  risk 
assessment  was  carried  out  by  use  of  a 
linear  low  dose  extrapolation  method 
(Ql*)  based  on  the  increases  in  adrenal 
tumore  in  male  mice.  The  Ql*  for  the 
adrenal  tumors  is  9.1  x  lO-'. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  estabfished  (40 
CFR  180.430  (a))  for  the  combined 
residues  of  fenoxaprop-ethyl  ((±)-ethyl 
2-4-((6-chloro-2- 

benzoxazolyl)oxy]phenoxy]propanoate] 
and  its  metabolites  l2-l4-)(6-chloro-2- 
benzoxazolyl)oxy]phenoxy]propanoic 


acid,  and  6-chloro-2.3- 
dihydrobenzoxazol-2-one  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  andf 
risks  from  fenoxaprop-eUiyl  as  follows: 

i.  Acute  exposure  and  nsk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibiUty  of  an 
effisct  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  NOEL 
for  the  acute  dietary  exposure  was  32 
mg/kg/day  from  a  rat  study.  The  A^ncy 
has  determined  that  the  uncertainty 
factor  of  10  to  accoimt  for  enhanced 
sensitivity  of  infants  and  children 
should  be  removed  for  fenoxaprop- 
ethyl,  and  that  the  MOE  of  100  to 
account  for  inter  (10)  and  intra  (10) 
species  variation  is  adequate  to  insure 
protection  for  this  population  from 
exposure  to  fenoxaprop-ethyl,  because 
in  the  rat  developmental  toxicity  study, 
the  fetal  effects  (malformations)  were 
seen  at  maternally  toxic  doses  (i.e.,  the 
LOEL  was  the  same  for  both  adults  and 
fetuses). 

From  the  acute  dietary  (food  only) 
risk  assessment  a  high-end  exposiue 
estimate  of  0.001  mg/kg/day  was 
calculated.  This  exposure  yields  a 
dietary  (food  only)  MOE  of  32,000  for 
females  13+  years,  the  population 
subgroup  of  concern.  This  risk  estimate 
was  highly  conservative  because  it 
assiune  that  100%  of  wheat  and  all 
other  commodities  having  tolerances  for 
residues  of  fenoxaprop-ethyl  will 
contain  residues  at  tokrance  levels. 
Therefore,  this  is  an  overestimation  of 
human  dietary  exposure.  Use  of 
anticipated  residue  values  and  percent 
crop-treated  data  will  result  in  a  lower 
acute  dietary  exposure  estimate  if 
estimated  by  Monte  Carlo  analysis. 

ii.  Chronic  exposure  and  risk.  The 
anticipated  residues  for  existing 
fenoxaprop-ethyl  uses  (including  a 
proposed  Section  18  use  on  barley) 
result  in  Anticipated  Residue 
Contribution  that  varies  between 
0.000009  and  0.000023  mg/kg/day  for 
the  population  subgroups  (the  U.S. 
Population,  Nursing  Infants  (<1  year 
old),  Non-Nursing  Infants  (>  year  old). 
Children  (1-6  years  old) ,  Children  (7-12 
years  old)  and  Non-Hispanic  Others); 
and  occupied  between  0.4%  and  0.9% 
of  the  RfD. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  meastued  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  five  years  after  the 
tolerance  is  estabUshed,  modified,  or 
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left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  Section  408(b)(2)(F) 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  crop  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings: 

(1)  Tnat  the  data  used  are  reliable  and 
provide  a  valid  a  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues. 

(2)  That  tne  exposure  estimate  does 
not  underestimate  the  exposure  for  any 
significant  subpopulation. 

(3)  Where  data  on  regional  pesticide 
use  and  food  consumption  are  available, 
that  the  exposing  estimate  does  not 
understate  exposure  for  any  regional 
population. 

In  addition  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used. 

The  (wrcent  of  crop  treated  estimates 
for  fenoxaprop-ethyl  were  derived  from 
federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopuiations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To 
provide  for  the  periodic  evaluation  of 
these  estimates  of  percent  crop  treated 
as  required  by  the  section  408(b)r2)(F). 
EPA  may  require  fenoxaprop-ethyl 
registrants  to  submit  data  on  percent 
crop  treated.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than 
five  years  from  the  date  of  issuance  of 
this  tolerance. 

In  the  absence  of  an  Agency  Cancer 
Assessment  Review,  the  Health  Effects 
Division  of  the  Office  of  Pesticide 
Programs  recommended  a  worst  case 
and  protective  risk  assessment  using  a 
linear  low  dose  extrapolation  method 
(Ql*)  based  on  the  increases  in  adrenal 
tumors  in  mice.  The  Ql*  for  the  adrenal 
tumors  was  determined  to  be  9.1  x  IO-2. 
Based  on  the  US  population  chronic 
dietary  exposure  of  0.00001  mg/kg/day. 


this  results  in  a  cancer  risk  estimate  of 
9.1  x  10^7. 

2.  From  drinking  water.  Based  on  the 
acute  and  chronic  dietary  (food) 
exposure  and  using  default  body 
weights  and  water  consumption  figtires, 
acute  and  chronic  drinking  water  levels 
of  concern  (DWLOC)  for  drinking  water 
were  calculated.  To  calculate  the 
DWLOC,  the  acute  or  chronic  dietary 
food  exposure  (from  the  DRES  analysis) 
was  subtracted  from  the  acute  toxicity 
NOEL  or  RfD,  as  appropriate.  DWLOCs 
were  then  calculated  using  the  default 
bodyweights  and  drinking  water 
constunption  figures. 

For  acute  drinking  water  exposure  for 
both  adults  and  children,  the  level  of 
concern  was  960  ppm.  For  chronic 
exposiue  in  drinlung  water  the  level  of 
concern  was  80  ppm.  For  adults,  the 
estimate  was  based  on  a  body  weight  of 
70  kg  and  consumption  of  2  liters  of 
water  per  day;  for  children,  a  body 
weight  of  10  kg  and  a  consumption  of 
1  hter  of  water  per  day.  Agency 
estimates  for  contamination  of  drinking 
water  from  the  registered  uses  of 
fenoxaprop-ethyl  is  less  than  1  ppb. 
This  level  is  not  greater  than  levels  of 
EPA  concern. 

3.  From  non-dietary  exposure. 
Fenoxaprop-ethyl  is  currently  registered 
for  use  on  turfgrass  including  sod  farms, 
commercial  and  residential  turf  and 
ornamentals.  Applications  to  residential 
turf  are  done  by  professional 
applicators.  There  are  no  homeowner 
uses. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b){2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  conunon 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  iii  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 


classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  underatanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  taformation 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenoxaprop-ethyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  ciunulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  fenoxaprop-ethyl 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenoxaprop-ethyl  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  From  the  acute  dietary 
(food  use)  risk  assessment  a  high-end 
exposure  estimate  of  0.001  mg/kg/day 
was  determined  for  females  13-t-  years, 
the  population  subgroup  of  concern  for 
acute  toxicity.  This  exposure  yields  a 
dietary  MOE  of  32,000.  The  potential 
contribution  to  acute  exposure  from 
residues  in  drinking  water  is  minimal 
(1,000-fold  less  than  EPA's  level  of 
concern)  and  would  not  result  in  an 
aggregate  acute  exposure  that  exceeds 
EPA's  level  of  concern. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
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exposure  to  fenokaprop-ethyl  from  food 
will  utilize  less  than  0.4%  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants  less  diail  bne  year  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  Idtel  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  wiU  not  |>ose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  ianoxaprop-ethyl  in 
drinking  water  and  fix)m  non-dietary, 
non-occupationfl  exposiue,  EPA  does 
not  expect  the  a^^regate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  rei^onable  certainty  that 
no  harm  will  resj^lt  from  aggregate 
exposure  to  fenc^prop-ethyl  residues. 
3.  Short-  and  mtermediate-term  risk. 
Short-  and  inten|i|ediate-tenn  aggregate 
exposure  takes  iito  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 


exposure.  I 

Fenoxaprop-etbyl  is  currently 
registered  for  use  pn  tiu-fgrass  including 
sod  production,  Commercial  and 
residential  turf  ahd  landscape 
ornamentals.  No  oiort-  or  intermediate- 
term  dermal  toxiuty  endpoints  have 
been  identified  fw  fenoxaprop-ethyl.  An 
inhalation  endpcjiiit  has  been  identified, 
however,  as  the  lises  are  outdoors, 
exposiue  from  inhalation  route  should 
be  considerable  less  than  that 
determined  for  wnrker  mixer/loaders, 
who  have  an  MO^  of  2,800. 
Additionally,  based  on  the  low  level  of 
chronic  dietary  exposure,  the  Agency 
concludes  that  aggregate  short-  and 
intermediate-termlexposure  is  at  a  level 
below  EPA's  leve|  hf  concern. 

E.  Aggregate  Canikr  Risk  for  U.S. 
Population  \  \ 

Based  on  a  upper  bound  potency 
factor  (Ql*)  of  9.1^  ic  IO-2  (mg/kg/day)'- 
the  aggregate  upp^t  bound  lifetime 
cancer  risk  from  tnie  use  of  fenoxaprop- 
ethyl  in  the  culture  of  wheat  bom  worst 
case  estimates  of  ij^idues  in  food  is  9.1 
X 10-'.  In  the  presiht  analysis  a  worst 
case  risk  assessment  was  used.  The 
analysis  used  a  liuf  ar  low  dose 
extrapolation  methjod  (Ql*)  based  on 
the  increases  in  adrenal  tumors  in  mice. 
EPA  concludes  that  fenoxaprop-ethyl 
poses  no  greater  thfn  a  negligible  cancer 
risk.  I 

F.  Aggregate  Risks  bnd  Determination  of 
Safety  for  Infants  a\id  Children 

1.  Safety  factor  fdr  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  adcUt  onal  sensitivity  of 
infants  and  children  to  residues  of 


fenoxaprop-ethyl,  EPA  considered  data 
torn  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
deseed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabiUty  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
childiren.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  IQD  for  combined  inter- 
and  intra-species  variability)]  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
an  oral  developmental  toxicity  study 
with  Wistar  rats,  the  maternal  NOEL 
was  32  mg/kg/day,  based  on  reduction 
in  body  weight  and  food  consumption. 
The  developmental  NOEL  was  32  mg/ 
kg/day,  based  on  reduced  fetal  body 
weights,  reduced  placental  weights  and 
retarded  skeletal  ossification  of  the 
cranium,  stemebrae  and  5th 
metacarpals. 

In  a  second  oral  developmental 
toxicity  study  with  CrhCOBS  CD  (SD) 
BR  rats,  the  matemalNOEL  was  32  mg/ 
kg/day,  based  on  decreased  body  weight 
gain  and  increased  liver  weights.  The 
developmental  NOEL  was  32  mg/kg/ 
day,  based  on  increase  malformations, 
significant  fetal  weight  reduction  and 
increase  total  visceral  and  skeletal 
anomalies. 

In  an  oral  developmental  toxicity 
study  with  Himalayan  rabbits,  the 
maternal  NOEL  was  12.5  mg/kg/day, 
based  on  decreased  food  consumption 
and  body  weight  gain.  The 
developmental  NOEL  was  50  mg/kg/ 
day,  based  on  reduced  fetal  weights, 
placental  weights,  crown-rump  lengths, 
fetal  survival  and  increased  Utter  and 


fetal  incidence  of  rib  anomalies  and 
diaphragmatic  hernias. 

iii.  Reproductive  toxicity  study.  In  a 
rat  reproduction  study,  the  parental 
(systemic)  NOEL  was  0.25  mg/kg/day, 
based  on  decreased  blood  Upids.  The 
reproductive  (pup)  NOEL  was  0.25  mg/ 
kg/day^  based  on  reduced  pup  body 
weights. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-natal  developmental  toxicity  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
exposure  or  repeated  dermal 
apphcations  of  fenoxaprop-ethyl.  The 
rat  reproduction  study  did  not  identify 
any  increased  sensitivity  of  rats  to  in 
utero  or  post-natal  exposure.  Maternal 
and  parental  NOELs  were  equivalent  to 
developmental  or  offspring  NOELs. 

2.  Acute  risk.  The  acute  dietary  (food 
only)  MOE  for  females  13+  years  old 
(accounts  for  both  maternal  and  fetal 
exposure)  was  determined  to  be  32,000. 
This  MOE  was  based  on  the 
developmental  NOEL  in  rats  of  32  mg/ 
kg/day.  This  risk  assessment  assumed 
100%  crop-treated  and  tolerance  level 
residues  on  all  treated  crops  consumed, 
resulting  in  a  significant  over-estimate 
of  dietary  exposure.  Despite  the 
potential  for  exposure  to  fenoxaprop- 
ethyl  in  drinking  water,  EPA  does  not 
expect  the  acute  aggregate  exposure  to 
exceed  level  of  concern.  The  large  acute 
dietary  MOE  determined  for  females 
13+  years  old  provides  assurance  that 
there  is  a  reasonable  certainty  of  no 
harm  from  both  females  13+  years  and 
the  pre-natal  development  of  infants. 
3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  rule,  the 
percentage  of  the  RfD  that  will  be 
utilized  by  chronic  dietary  (food  only) 
exposure  to  residues  of  fenoxaprop- 
ethyl  ranges  from  0.4%  for  nursing 
infants  less  than  one  year  old,  up  to 
0.9%  for  non-nursing  infants  less  than 
1  year  old.  Despite  the  potential  for   . 
exposure  to  fenoxaprop-ethyl  in 
drinking  water.  EPA  does  not  expect  the 
chronic  aggregate  exposure  to  exceed 
100%  of  the  RfD.  Based  on  the  nature 
of  the  residential  uses,  no  chronic 
residential  exposure  is  anticipated.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  chronic 
aggregate  exposure  to  fenoxaprop-ethyl 
regulable  residues. 

in.  Other  Q>iuideration8 

A.  Metabolism  In  Plants  and  Animals 

The  metabohsm  of  fenoxaprop-ethyl    • 
in  plants  and  animals  is  adequately 
understood  for  purposes  of  these 
tolerances. 
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B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method  for 
determining  the  magnitude  of  residues 
in  the  raw  agricultural  commodities 
listed  in  this  Final  Rule  has  been 
evaluated  by  EPA  and  is  published  in 
the  Pesticide  Analytical  Manual  (PAM 
n).  The  method  may  be  requested  from: 
Calvin  Furlow,  PRRIB.  IRSD  (7502C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  119FF,  CM#2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703-305- 
5229). 

C.  Magnitude  of  Residues 

The  nature  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  these  tolerances. 

D.  International  Residue  Limits 

No  CODEX  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
fenoxaprop-ethyl.  Canadian  MRLs  for 
combined  residues  of  fenoxaprop-ethyl, 
its  free  acid  metabolite  |2-(4-((6-chloro- 
2-benzoxazolyl)oxy]propanoic  acid]  and 
6-chloro-2,3-dihydrobenzoxazol-2-one 
have  been  established  at  0.02  ppm  for 
milk.  This  tolerance  expression  and 
level  for  milk  is  in  harmony  with 
subject  tolerances  of  the  final  rule. 

IV.  Conclusion 

Therefore,  the  tolerances  are 
established  for  the  combined  residues  of 
fenoxaprop-ethyl  [(±)-ethyl  2-l4-I{6- 
chloro-2- 

benzoxazolyDoxylphenoxylpropanoatel 
and  its  metabolites  [2-[4-l(6-chloro-2- 
benzoxazoIyUoxylphenoxylpropanoic 
acid  and  6-chloro-2,3- 
dihydrobenzoxazol-2-one,  in  or  on  the 
following  raw  agricultural  commodities: 
cattle,  fat,  mbyp  and  meat  at  0.05  ppm; 
goats,  fat,  mbyp  and  meat  at  0.05  ppm; 
hogs,  fat,  mbyp  and  meat  at  0.05ppm; 
horses,  fat,  mbyp  and  meat  at  0.05  ppm; 
milk  at  0.02  ppm;  sheep,  fat,  mbyp  and 
meat  at  0.05  ppm;  wheat,  grain  at  0.05 
ppm;  and  wheat  straw  at  0.50  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 


can  be  made,  EPA  will  continue  to  use 
those  procediual  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  10, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CPU  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBl.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300597J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 


and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Reqiiirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Eicecutive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
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a  proposed  ruWj  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exeir^ptions  from  tolerances, 
raising  toleranqe  levels  or  expanding 
exemptions  mig^t  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  Uiat  there  is  no  adverse 
economic  impajl.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actioq)  published  on  May  4, 
1981  (46  FR  24$80)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VIII.  Submission  to  Congress  and  tlie 
General  Accouiiing  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fastness  Act  of  1996.  the 
Agency  has  subtaitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Repre^ntatives,  and  the 
Comptroller  Geikeral  of  the  General 
Accounting  Offiiae  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "me^or  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  i*  40  CFR  Part  180 

Environmentail  protection. 
Administrative  iii^ctice  and  procedure. 
Agricultural  coiitnodities.  Pesticides 
and  pests,  Repoijting  and  recordkeeping 
requirements. 

Dated:  December'29, 1997 

Donald  R.  Stubbs.  , 

Acting  Director.  RMfstraUon  Division.  Office 
of  Pesticide  Prograns. 

Therefore,  40  CfTl  chapter  I  is 
amended  as  follci^s: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  las  follows: 

Authority:  21  U.kc.  346a  and  371. 

2.  Section  180.|^30  is  revised  to  read 
as  follows:  , 

§180.430    Feno]ulbrop^thyl;tol«rancMfor 
residues.  t 

(a)  General.  Tojlbrances  are 
established  for  the  combined  residues  of 
the  herbicide  fendtxaprop-ethyl  ((±)- 
ethyl  2-[4-({6-chlw-o-2- 
benzoxazolyl)oxj|^)henoxy]propanoatel 
and  its  metabolites  [2-(4-I(6-chloro-2- 
benzoxazoly)oxy|phenoxy)propanoic 
acid  and  6-chloro-j  2.3- 
dihydrobenzoxazbl-2-onel,  each 
expressed  as  feno^aprop-ethyl,  in  or  on 
the  following  raw  Agricultural 
commodities: 


Commodity 


Cattle,  fat  

Cattie,  mbyp .. 
Cattle,  meat  .. 
Cottonseed ..... 

Goats,  fat 

Goats.  mt>yp  . 
Goats,  meat  .. 

Hogs,  fat  

Hogs,  wbyp  ... 
Hogs,  meat  ... 
Horses,  fat  .... 
Horses,  mt)yp 
Horses,  meat 

Milk 

Peanut  hulls  ... 

Peanuts 

Rice  grain 

Sheep,  fat  

Stieep.  mbyp .. 
Sheep,  meat  .. 

Soyt>eans 

Wheat,  grain  .. 
Wheat,  straw .. 


Parts  per  miNion 


0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.02 
0.05 
0.05 
0.05 
0.05 
0.06 
0.05 
0.05 
0.05 
0.50 


(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

Id)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  9»-556  Filed  1-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

rOPP-300600;  FRL-6784-8] 
RIN  2070^878 

Bifenthrin;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
insecticide  bifenthrin  in  or  on  broccoli 
and  cauliflower  at  0.1  and  0.05  parts  per 
million  (ppm).  respectively,  for  an 
additional  1-year  period,  to  January  31. 
1999.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  September  19. 
1997.  under  the  crisis  provisions. 
Section  408(1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 


result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  January  9. 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA.  on  or  before  March  10. 
1998. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-3006001, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300600].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlinaton. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  11.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  267. 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)-308-9356;  e- 
mail:  beard.andrea@epamail.epa.gov. 
SUPW.EMEMTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  February  12, 1997 
(62  FR  6486)  (FRL-5585-1).  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6).  it 
'established  a  time-limited  tolerance  for 
the  residues  of  bifenthrin  in  or  on 
broccoli  and  cauliflower  at  0.1  and  0.05 
ppm,  respectively,  with  an  expiration 
date  of  January  31. 1998.  EPA 
established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
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EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment^ 

EPA  received  a  request  to  extend  the 
use  of  bifenthrin  on  broccoli  and 
cauliflower  for  this  year's  growing 
season  due  to  the  ciramistances  of  there 
being  no  effective  material  available  for 
late  season  control  of  the  silverleaf 
whitefly,  a  relatively  newly  established 
pest,  which  has  caused  serious  damage 
to  vegetable  crops  in  recent  years.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  this  state.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  bifenthrin 
on  broccoli  and  cauliflower  for  control 
of  whiteflies  in  California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  bifenthrin  in  or 
on  cauliflower  and  broccoli.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2).  and 
decided  that  the  necessary  tolerance 
under  FFDCA  secUon  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  February  12. 1997  (62  FR  6486). 
Based  on  that  data  and  information 
considered,  the  Agency  reafllrms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-year  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
January  31,  1999,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  broccoli 
and  cauliflower  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe.  - 

I.  Objections  and  Hearing  Requests 

The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  of  the  FFDCA 
as  was  provided  in  the  old  section  408 
and  in  section  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 


is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  March  10, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 


into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  waiting.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
,  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamaiI.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  [OPP-300600J.  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

III.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  under  FFDCA  section  408(d) 
in  response  to  a  petition  submitted  to 
the  Agency.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  imder 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4, 1993).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 

Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
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Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
fix)m  tolerances,  raising  tolerance  levels 
or  expanding  esHemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basds  for  the  Agency's 
generic  certiBc^ion  for  tolerance 
actions  publishad  on  May  4, 1981  (46 
FR  24950),  and  Was  provided  to  the 
Chief  Coimsel  for  Advocacy,  of  the  Small 
Business  Admittistration. 

IV.  Submission  to  Congress  and  the 
General  AccouiMiiig  Office 

Under  5  U.S.d.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives!,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  (niractice  and  procedure. 
Agricultural  comlmodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  23, 1997. 

PHer  Caulidns. 

Acting  Director,  flij  'Jstration  Division.  Office 
of  Pesticide  PrognU  is. 

Therefore,  40  CFR  chapter  I  is 
amended  as  foUoWs: 

PART  180— [AMENDED] 

1.  The  authori^ir  citation  for  part  180 
continues  to  readies  follows: 
Authority:  21  uis.C.  346a  and  371. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  188 
[OPP-d00541A;  FRL-67ei-^ 

RIN  2070-AB78 

Thiodicarb;  Pesticide  Tolerance; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule;  correction. 


S  180.442    [Amen«lKl] 

2.  to  §  180.442[.iby  amending 
paragraph  (b)  in  ^e  table,  for  the 
commodities  "btticcoli"  and 
"cauliflower"  by  removing  "1/31/ 
98"and  by  adding  in  its  place  "1/31/ 
99". 

(FR  Doc.  98-561  FijlM  1-8-98;  8:45  am] 
BiuiNQ  CODE  asw-eo^ 


SUMMARY:  EPA  issued  in  the  Federal 
Register  of  August  22, 1997,  a  document 
establishing  tolerances  for  the  combined 
residues  of  thiodicarb  and  its 
metabolite,  methomyl,  in  or  on  broccoli, 
cabbage,  cauliflower,  and  leaiy 
vegetables  (except  Brassica  vegetables). 
This  document  corrects  an  error 
published  in  Table  1  of  the  preamble. 

DATES:  This  correction  is  efi'ective 
January  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Thomas  C.  Harris,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5404.  e-mail: 
harris.thomas@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
97-22397  in  the  Federal  Register  of 
August  22, 1997  (62  FR  44582)  (FRL- 
5739-7),  make  the  following  correction: 
On  page  44589,  in  the  second  coliunn, 
in  Table  1,  imder  column  four,  the 
margin  of  exposure  (MOE)  for  U.S. 
Population  now  reading  "218"  should 
read  "725". 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

• 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Animal 
feeds.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 


Dated:  December  10, 1997. 
Peter  CauUdiix. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Progmms. 

{FR  Doc.  98-420  Filed  1-8-98;  8:45  a.m.] 
BHJJNa  CODE  ««».ao-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 

[HCFA-1004-Fq  . 

RIN  0938-AI34 

Medicare  Program;  Umlt  on  ttie 
Valuation  of  a  Depreciable  Asset 
Recognized  as  an  Allovrance  for 
Depreciation  and  Interest  on  Capital 
Indebtedness  After  a  Change  of 
Ownership 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION;  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  revises  the  Medicare  provider 
reimbursement  regulations  relative  to 
allowable  costs  and  sets  a  limit  on  the 
valuation  of  a  depreciable  asset  that  may 
be  recognized  in  establishing  an 
appropriate  allowance  for  depreciation 
and  for  interest  on  capital  indebtedness 
after  a  change  of  ownership  that  occurs 
on  or  after  December  1, 1997.  These 
provisions  apply  to  providers  that  are 
reimbursed  on  the  basis  of  reasonable 
costs.  This  change  implements  the 
mandate  in  section  4404  of  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33). 
DATES:  Effective  Date:  This  final  rule  is 
effective  January  9, 1998. 

Applicability:  Pursuant  to  5  U.S.C. 
808(2),  as  well  as  section  1861(v)(l)(0} 
of  the  Social  Security  Act  (as  amended 
by  section  4404  of  Pub.  L.  105-33),  this 
rule  applies  to  changes  of  ownership 
that  occiu-  on  or  after  December  1 ,  1997. 

Comment  Period:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5:00  p.m.  on  March 
10, 1998. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Attention: 
HCFA-1004-FC,  P.O.  Box  7517. 
Baltimore,  Maryland  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
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Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW,  Washington,  D.C.  20201,  or 
Room  C5-11-17.  Central  Building,  7500 

Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA-1004-FC@hcfa.gov.  E- 
mail  comments  must  include  the  full 
name  and  address  of  the  sender  and 
must  be  submitted  to  the  referenced 
address  in  order  to  be  considered.  All 
comments  must  be  incorporated  in  the 
e-mail  message  because  we  may  not  be 
able  to  access  attachments. 
Electronically  submitted  comments  will 
also  be  available  for  public  inspection  at 
the  Independence  Avenue  address 
below. 

Because  of  stafHng  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In     . 
commenting,  please  refer  to  file  code 
HCFA-1004-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  p.m.  (Phone:  (202)  690- 
7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
37194.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Deposit  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/su docs/,  by 


using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Pash,  (410)  786-4516 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Medicare's  reasonable  cost 
reimbursement  system,  appropriate 
allowance  for  depreciation  and  for 
interest  on  capital  indebtedness  on 
buildings  and  equipment  used  in  the 
provision  of  patient  care  is  based  in  part 
on  the  historical  cost  of  the  asset.  Prior 
to  the  enactment  of  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33),  when  a 
Medicare  certified  provider's  capital 
asset  is  disposed  of  through  sale, 
scrapping,  trade-in,  exchange, 
demolition,  abandonment, 
condemnation,  fire,  theft,  or  other 
casualty.  Medicare  recognized  a  gain  or 
a  loss  from  the  transaction.  Currently, 
under  regulations  at  §413.134,  if  the 
facility  is  purchased  as  an  ongoing 
operation,  the  cost  basis  for  the  assets  of 
the  facility  is  limited,  based  on  when 
the  transaction  occurred  and  by  the  type 
of  provider  involved. 

Section  1861(v)(l)  of  the  Social 
Security  Act  (the  Act)  provides  the 
general  statutory  authority  for 
reimbursement  on  the  basis  of 
reasonable  costs.  Section  1861(v)(l)(0) 
of  the  Act  addresses  specifically  the 
appropriate  allowance  for  depreciation 
and  interest  for  a  capital  asset  of  a 
hospital  or  a  skilled  nursing  facility  that 
has  undergone  a  change  of  ownership. 
The  regulations  governing  the  allowance 
for  depreciation  based  on  asset  costs  are 
set  forth  in  §413.134.  They  are 
applicable  to  all  providers  reimbursed 
on  the  basis  of  reasonable  costs. 

Under  §  413.134(f),  if  the  disposal  of 
a  depreciable  asset  results  in  a  gain  or 
a  loss,  an  adjustment  is  necessary  in  the 
provider's  allowable  costs.  The 
treatment  of  the  gain  or  loss  depends 
upon  the  manner  of  disposition  of  the 
asset  and  its  net  book  value  as 
determined  under  the  regulations. 
Generally  when  a  provider  sells  its 
depreciable  assets  at  more  than  the  net 
book  value,  Medicare  shares  in  the  gain. 
If  the  provider  sells  its  depreciable 
assets  at  less  than  the  net  book  value, 
Medicare  shares  in  the  loss.  The  amount 
of  a  gain  is  limited  to  the  amount  of 
depreciation  previously  included  in 
Medicare  allowable  costs.  The  amount 
of  a  loss  is  limited  to  the  undepreciated 


basis  of  the  asset  permitted  under  the 
program. 

Recent  increases  in  the  number  of 
hospital  sales  have  raised  concerns 
about  Medicare's  liability  for 
depreciation  adjustments.  In  fact,  the 
Office  of  the  Inspector  General  (OIG)  of 
the  Department  of  Health  and  Human 
Services,  conducted  a  study  and  issued 
a  report  in  June  1997,  Medicare  Losses 
on  Hospital  Sales  (OEI-03-96-00170), 
that  quantifies  the  financial  impact  of 
hospital  sales  on  the  Medicare  program. 
The  scope  of  its  study  was  acute  care 
hospital  changes  of  ownership  (except 
bankruptcies)  that  met  Medicare 
requirements  for  a  depreciation 
adjustment  during  fiscal  Years  1990 
through  1996.  The  OIG  found  that  for 
229  hospitals  sold  between  1990  and 
1996,  there  were  $453  million  in  losses 
and  $56  million  in  gains,  for  a  net  loss 
of  $397  million.  The  OIG  also  noted  that 
during  the  period  of  the  study,  another 
$174  million  net  loss  had  been  reported 
by  hospitals  but  not  yet  settled  by 
Medicare.  Also,  another  88  hospital 
sales  had  occurred  but  financial  data 
were  not  available. 

Additionally,  the  study  also  showed 
that  net  losses  reported  to  the  program 
increased  322  percent  from  $29  million 
in  1990  to  $122  miUion  in  1996.  While 
Medicare  shared  in  the  loss  for  161 
hospitals,  it  shared  in  the  gain  for  only 
33  hospitals.  The  OIG  report 
recommended  that  the  depreciation 
adjustments  on  hospital  sales  be 
discontinued  in  that  it  is  an  unnecessary 
holdover  from  the  cost-based 
reimbursement  system.  The  provisions 
of  section  4404  of  Public  Law  105-33 
address  the  concerns  raised  by  the  OIG 
report. 

n.  Provisions  of  the  Final  Regulation 
With  Conunent  Period 

This  final  rule  with  comment  period 
revises  §  413.134  to  implement  the 
provisions  of  section  4404  of  Public  Law 
105-33.  Section  4404  sets  a  limit  on  the 
valuation  of  a  depreciable  asset  that  may 
be  recognized  in  establishing  an 
allowance  for  depreciation  and  for 
interest  on  capital  indebtedness  after  a 
change  of  ownership  that  occurs  on  or 
after  December  1, 1997.  The  statute 
specifies  that  these  provisions  apply  to 
"changes  of  ownership  that  occur  after 
the  third  month  beginning  after  the  date 
of  enactment  of  this  section."  This 
language  is  ambiguous  because  it  is 
unclear  whether  the  reference  to 
"month"  means  a  calendar  month  or  a 
period  of  approximately  30  days.  Thus, 
the  language  could  be  interpreted  to 
mean  that  the  eff^sctive  date  is  either 
December  1, 1997  or  November  5, 1997. 
Because  there  has  been  some  confusion 
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in  the  provider  conRnunity  on  this 
issue,  we  have  decided  to  adopt  the  less 
restrictive  read(hg,  that  is,  an  eflisctive 
date  of  Decembiar  1, 1997.  The 
provisions  of  this  section  apply  to 
providers  paid  |cn  a  reasonable  cost 
basis. 

Under  these  p  revisions,  when  a 
depreciable  asset  of  a  provider 
undergoes  a  ch^ge  of  ownership,  the 
valuation  of  the  asset,  for  purposes  of 
establishing  a  Medicare  allowance  for 
depreciation  and  interest,  will  be  the 
historical  cost  of  the  asset  to  the  owner 
of  record,  less  depredation  allowed. 
Thus,  when  a  d^reciable  asset  is  sold, 
the  value  of  the  asset  to  the  seller  will 
be  the  historical  cost  (as  recognized 
under  Medicare)  to  the  owner  of  record 
as  of  August  5, 1997,  less  depreciation 
allowed.  In  thisj^ase,  there  will  be  no 
adjustment  for  gain  or  loss  on  the  sale. 
For  the  buyer,  the  value  of  the  asset  will 
also  be  the  historical  cost  (as  recognized 
under  Medicare)  to  the  owner  of  record 
as  of  August  5.  i097.  less  depreciation 
allowed.  Accordingly,  the  new  owner's 
allowance  for  depreciation  and  interest 
will  be  based  od^s  value.  Stated 
simply,  the  asset  moves  from  the  hands 
of  the  seller  to  the  hands  of  the  buyer 
at  the  asset's  net  book  value  defined  in 
§  413.134(b)(9).  In  light  of  secUon  4404 
of  Public  Law  105-33,  we  are  making 
conforming  chaAtes  to  §  413.134(b)(l)(i) 
to  add  an  expanqiBd  description  of  the 
historical  cost  of  a  depreciable  asset 
acquired  on  or  after  Ctecember  1, 1997. 

m.  Other  Requil^  Infoimation 

A.  Waiver  of  PnMosed  Rulemaking 
We  oitlinarily  UubUsh  a  notice  of 
proposed  ruleine]^ng  to  provide  a 
period  for  pubUc  conunent  on 
substantive  chan^  to  our  regulations. 
However,  sectioii^l87l(b)  of  the  Social 
Security  Act  provides  that  publication 
of  a  notice  of  prdposed  rulemaking  is 
not  required  befdib  a  rule  takes  effect 
where  "a  statute  Establishes  a  specific 
deadline  for  the  implementation  of  the 
provision  and  the  deadline  is  less  than 
150  days  after  the  date  of  the  enactment 
of  the  statute  in  which  the  deadline  is 
contained."  In  addition,  we  may  waive 
a  notice  of  propo^  rulemaking  if  we 
find,  for  good  cause  that  prior  notice 
and  comment  are  Impracticable, 
unnecessary,  or  dbntrary  to  the  pubUc 
interest.  The  changes  in  this  fihal  rule 
conform  the  regulations  to  section 
1861(v)(l)(0)  of  tt^e  Act,  as  amended  by 
section  4404  of  Piiblic  Law  105-33.  For 
good  cause,  we  find  that  prior  notice  is 
unnecessary,  and  also  impracticable 
because  of  the  limited  time  frame 
between  the  enactinent  of  section  4404 
and  the  effective  1 1  ite  of  section  4404  of 


Public  Law  105-33.  However,  we  are 
furnishing  a  subsequent  public 
comment  period  for  pubUc  response  to 
this  final  rule  with  comment  period. 

B.  Effect  of  the  Contract  With  America 
Advancement  Act,  Public  Law  104-121 

Normally,  under  5  U.S.C.  801.  as 
added  by  section  251  of  Public  Law 
104-121,  the  effective  date  of  a  major 
rule  is  delayed  60  days  for 
Congressional  review.  TTiis  has  been 
determined  to  be  a  major  rule  under  title 
5,  United  States  Code,  section  804(2). 
However,  as  indicated  in  section  III.A. 
of  the  preamble  to  this  final  rule  with 
comment  period,  for  good  cause,  we 
find  that  prior  notice  and  comment 
procedures  are  unnecessary  and 
impracticable.  Pursuant  to  5  U.S.C. 
808(2),  a  rule  shall  take  effect  at  such 
time  as  the  Federal  agency  promulgating 
the  rule  determines  if  it  finds,  for  good 
cause,  that  prior  notice  and  comment 
procediues  are  imnecessary  or 
impracticable.  Accordingly,  under  the 
exemption  provided  in  5  U.S.C.  808(2), 
this  final  rule  with  comment  period  is 
effective  for  changes  of  ownership  that 
occur  on  or  after  December  1, 1997. 

IV.  Regulatoiy  Impact  Statement 

We  have  examined  the  impact  of  this 
final  rule  with  comment  period  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibifity  Act  (RFA) 
(Public  Law  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health,  and  safety 
efiects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  most  hospitals,  and  most  other 
providers,  physicians,  and  health  care 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  us  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  final  rule  with  comment  period 
revises  the  Medicare  regulations  that  are 
affected  by  section  4404  of  Public  Law 


105-33  that  was  enacted  on  August  5, 
1997.  This  rule  describes  the  new 
Umitation  on  the  valuation  of  assets  that 
undergo  a  change  of  ownership  on  or 
after  December  1, 1997.  These  statutory 
changes  will  affect  providers  with 
depreciable  assets  that  are  paid  on  a 
reasonable  cost  basis  and  that  undergo 
a  change  of  ownership. 

Background 

Since  the  beginning  of  the  Medicare 
program,  providers  increasingly  have 
been  involved  in  acquisitions  through 
purchase,  merger,  and/or  consoUdation. 
These  transactions  have  involved  both 
"chain  provider  organizations  and 
independent  providers.  Under  cunent 
payment  rules  for  providers  other  than 
hospitals  and  skilled  nursing  facilities, 
acquisitions  frequently  result  in 
increased  levels  of  Medicare  payments. 
This  occurs  because  the  acquiring  entity 
usually  pays  more  for  the  acquired 
assets  than  the  amount  at  which  they 
are  carried  on  the  records  of  the  prior 
owner.  Generally,  the  amount  at  which 
the  asset  is  acquired  is  the  basis  upon 
which  Medicare  payments  are 
determined.  For  hospitals  and  skilled 
musing  facihties,  this  upward 
revaluation  was  limited  for  transactions 
occurring  on  or  after  July  18, 1984  by 
section  2314  of  Public  Law  98-369. 
However,  for  all  providers,  if  the 
disposal  of  a  depreciable  asset  results  in 
a  gain  or  loss,  an  adjustment  is  made  in 
the  provider's  allowable  costs.  There  is 
justified  concern  with  the  financial 
impact  of  this  adjustment  on  the 
Medicare  program. 

Impact  on  Providers 

Under  section  4404  of  Public  Law 
105-33,  Congress  eliminated  Medicare's 
participation  in  the  gains  and  losses  that 
result  fi^m  a  change  of  ownership.  Yet, 
we  do  not  believe  that  this  rule  will 
have  an  impact  on  the  current  level  of 
acquisitions.  There  are  a  nimiber  of 
factors  other  than  gain  or  loss  on  a 
capital  asset  that  affect  a  provider's 
decision  regarding  acquisitions.  These 
factors  include  excess  bed  capacity,  new 
technologies,  changes  in  the  service 
area,  increased  buying  power,  market 
entry  initiatives,  and  other  economic 
factors.  These  factors  will  not  be 
affected  by  this  final  rule  with  comment 
period. 

However,  as  a  result  of  the  enactment 
of  section  4404  of  Public  Law  105-33, 
there  will  be  a  financial  impact  on  those 
providers  that  undergo  a  change  of 
ownership.  For  providers  other  than 
hospitals  and  skilled  nursing  facilities. 
Medicare  payment  will  be  reduced  for 
capital  expenses.  For  all  providers. 
Medicare  will  no  longer  share  in  the 
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loss,  or  gain,  that  results  from  a  change 
of  ownership.  We  are  not  able  to 
estimate  with  certainty  the  effect  this 
provision  will  have  on  Medicare 
payments  because  we  do  not  know  how 
many  changes  of  ownership  will  occur 
nor,  of  the  changes  that  do  occur,  how 
many  will  result  in  a  gain  and  how 
many  will  result  in  a  loss. 

As  a  step  in  the  overall  pricing  of 
Public  Law  105-33,  HCFA  actuaries 
estimated  the  impact  of  the  provisions 
of  section  4404  as  a  5-year  savings  of 
$300  million.  The  preliminary  estimate 
was  released  through  the  FY  1998  Mid- 
Session  Review  of  the  President's 
Budget.  The  following  table  shows  the 
preliminary  annual  savings  estimates: 


FY 

Savings 
(millton) 

1998 

$50 

1999 

60 

2000  

2001  

60 
60 

2002 

70 

In  a  subsequent  evaluation  based  on 
additional  data  HCFA  actuaries  revised 
estimates  of  the  savings  to  the  program 
for  the  5-year  period  1998  through  2002. 
The  revised  5-year  estimate  of  $409 
million  assumes  a  lag  of  one  year 
between  the  sale  of  a  facility  and  the 
Medicare  payment.  Under  this 
assumption,  there  are  no  savings 
calculated  for  FY  1998.  The  following 
table  shows  the  revised  annual  savings 
estimates: 


FY 

Savings 
(mittion) 

1998  

1999  

91 

2000 

98 

2001  

106 

2002 

114 

While  this  estimate  represents  a 
significant  impact  on  providers,  this 
effect  arises  directly  from  the  provisions 
of  section  4404  of  Public  Law  105-33. 
The  relevant  changes  to  the  regulations 
merely  conform  the  regulations  text  to 
the  statute.  The  statute  mandates  that 
we  implement  this  limitation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
with  comment  period  was  reviewed  by 
the  Office  of  Management  and  Budget. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
conunents  we  receive  by  the  date  and 


time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

List  of  Subiects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413  is  amended  as  set 
forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A),  and  1395hh). 

2.  In  §  413.134  the  introductory  text  of 
paragraph  (b)(1)  is  republished  and 
paragraphs  (b)(l)(i),  {b)(l)(ii)(A).  (f)(1). 
and  (0(2)  paragraph  heading  are  revised, 
new  introductory  text  is  added  to 
paragraph  (f)(2),  the  heading  of 
paragraph  (g)  is  republished,  paragraph 
(g)(4)  is  redesignated  as  paragraph  (g)(5), 
and  a  new  paragraph  (g)(4)  is  added  to 
read  as  follows: 

§  413.134    Depreciation:  Allowance  for 
depreciation  based  on  asset  costs. 

***** 

(b)  General  rules — (1)  Historical  cost. 
Historical  cost  is  the  cost  incurred  by 
the  present  owner  in  acquiring  the  asset. 

(i)  All  providers — (A)  Depreciable 
assets  acquired  after  July  31,  1970  and 
before  December  1,  1997.  For 
depreciable  assets  acquired  after  July  31, 
1970  and  before  December  1, 1997,  and 
for  a  hospital  or  an  SNF,  acquired  before 
July  18, 1984,  the  historical  cost  may 
not  exceed  the  lower  of  current 
reproduction  cost  adjusted  for  straight- 
line  depreciation  oVer  the  life  of  the 
asset  to  the  time  of  the  purchase  or  the 
fair  market  value  of  the  asset  at  the  time 
of  its  purchase. 

(B)  Depreciable  assets  acquired  on  or 
after  December  1,  1997.  For  depreciable 
assets  acquired  on  or  after  December  1, 
1997,  the  historical  cost  of  the  asset  that 
will  be  recognized  under  this  program 
must  not  exceed  the  historical  cost  less 
depreciation  allowed  to  the  owner  of 
record  as  of  August  5, 1997  (or  if  an 
asset  did  not  exist  as  of  August  5, 1997, 
the  first  owner  of  record  after  August  5, 
1997).  For  this  paragraph  (b)(l)(i)(B),  the 
following  apply: 


(1)  An  asset  that  wlis  not  in  existence 
as  of  August  5, 1997  includes  an  asset 
that  physically  existed  but  was  not 
owned  by  a  provider  participating  in  the 
Medicare  program  as  of  that  date. 

(2)  The  acquisition  cost  to  the  owner 
of  record  is  subject  to  the  limitation  on 
historical  costs  described  in  paragraphs 
(g)  (1),  (2),  and  (3)  of  this  section,  and 

is  reduced  by  any  depreciation  taken  by 
the  owner  of  record.  The  limitation  on 
historical  cost  is  also  applied  to  the 
purchase  of  land,  which  is  a  capital 
asset  that  is  neither  diapreciable  nor 
amortizable  under  any  circumstances. 
(See  §§  413.153(d)  and  413.157(b)  for 
application  of  the  limitation  to  the  cost 
of  land  for  purposes  of  determining  the 
allowable  interest  expense.) 

(3)  Acquisition  cost  to  the  owner  of 
record  includes  the  costs  of  betterment 
or  improvements  that  extend  the 
estimated  useful  life  of  an  asset  at  least 
2  years  beyond  its>)riginal  estimated 
useful  life  or  that  increase  the 
productivity  of  an  asset  significantly 
over  its  original  productivity. 

(4)  For  assets  acquired  prior  to  a 
provider's  entrance  into  the  Medicare 
program,  the  acquisition  cost  to  the 
owner  of  record  is  the  historical  cost 
when  acquired,  rather  than  when  the 
provider  entered  the  program. 

(5)  For  assets  subject  to  the  optional 
depreciation  allowance  as  described  in 
§  413.139,  the  acquisition  cost  to  the 
owner  of  record  is  the  historical  cost 
established  for  those  assets  when  the 
provider  changed  to  actual  depreciation 
as  described  in  §  413.139(e).  If  the 
provider  did  not  change  to  actual 
depreciation,  as  described  in 

§  413.139(e).  for  optional  allowance 
assets,  the  acquisition  cost  to  the  owner 
of  record  is  based  on  the  provider's 
recorded  historical  cost  of  the  asset 
when  acquired.  If  the  provider  has  no 
historical  cost  records  for  optional 
allowance  assets,  the  acquisition  cost  to 
the  owner  of  record  is  established  by 
appraisal. 

(6)  The  historical  cost  of  an  asset 
acquired  on  or  after  July  18, 1984  may 
not  include  costs  attributable  to  the 
negotiation  or  settlement  of  the  sale  or 
purchase  (by  acquisition,  merger,  or 
consolidation)  of  any  capital  asset  for 
which  any  payment  was  previously 
made  under  the  Medicare  program.  The 
costs  to  be  excluded  include,  but  are  not 
limited  to,  appraisal  costs  (except  those 
incurred  at  the  request  of  the 
intermediary  under  paragraph  (0(2)(iv) 
of  this  section),  legal  fees,  accounting 
and  administrative  costs,  travel  costs, 
and  the  costs  of  feasibility  studies. 

(ii)  Hospitals  and  SNFs  only.  (A)  For 
assets  acquired  on  or  after  July  18, 1984 
and  before  December  1, 1997  and  not 
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subject  to  an  eiiiorceable  agreement 
entered  into  before  July  18. 1984, 
historical  cost  rtiay  not  exceed  the 


lowest  of  the  fdl 


owing: 


(f)  Gains  and  losses  on  disposal  of 
assets— [1]  General.  Depreciable  assets 
may  be  disposetj  of  through  sale, 
scrapping,  trad^jin,  exchange, 
demolition,  abandonment, 
condemnation,  Are,  theft,  or  other 
casualty.  If  disp|<jsal  of  a  depreciable 
asset,  including  the  sale  or  scrapping  of 
an  asset  before  December  1, 1997, 
results  in  a  gain  Or  loss,  an  adjustment 
is  necessary  in  the  provider's  allowable 
cost.  (No  gain  oj  Joss  is  recognized  on 
either  the  sale  ok-ithe  scrapping  of  an 
asset  that  occurion  or  after  December 
1, 1997.)  The  ambunt  of  a  gain  included 
in  the  determination  of  alldwable  cost  is 
limited  to  the  amount  of  depreciation 
previously  included  in  Medicare 
allowable  costs.  The  amount  of  a  loss  to 
be  included  is  litmited  to  the 
undepreciated  basis  of  the  asset 
permitted  under  the  program.  The 
treatment  of  thejgain  or  loss  depends 
upon  the  manner  of  disposition  of  the 
asset,  as  specifiej(|  in  paragraphs  (fK2) 
through  (6)  of  th^$  section.  The  gain  or 
loss  on  the  dispoiition  of  depreciable 
assets  has  no  retroactive  effect  on  a 
proprietary  provider's  equity  capital  for 
years  prior  to  thikrear  of  disposition. 

(2)  Bona  fide  sale  or  scrapping  before 
December  1,  199^^.  For  the  bona  fide  sale 
or  scrapping  of  depreciable  assets  before 
December  1, 199J7J.  the  following  apply: 


Dated:  December  9, 1997. 

Nancy-Ann  Min  DeParle. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  31, 1997. 
Donna  E.  ShaUla, 
Secretary. 
[FR  Doc.  98-268  Filed  1-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  393 

FHWA  Docket  No.  MC-«7-6i  FHWA-«7- 
2364] 

RIN  2125-AD40 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Glazing  in  Specified 
Openings 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. . 
ACTION:  Final  rule. 


(g)  Establishm ;  it 
purchase  offaciii 
operation. 


of  cost  basis  on 
y  as  an  ongoing 


(4)  Assets  acqi  j  red  by  all  providers  on 
or  after  December  1,  1997.  Subject  to  the 
provisions  of  paragraph  (bKl)(i)(A)  of 
this  section,  the  ystorical  cost  may  not 
exceed  the  histoiifcal  cost  of  the  asset,  as 
recognized  unde*  the  Medicare  program, 
less  depreciation  allowed,  to  the  owner 
of  record  as  of  August  5, 1997  (or  for  an 
asset  not  in  existence  as  of  August  5, 
1997,  the  first  owdier  of  record  after 
August  5, 1997). 

*    *  -  *    ■y  •* 

(Catalog  of  Federal  pomestic  Assistance 
Program  No.  93.773. jMedicare—HospiUl 
Insurance;  and  Profiam  No.  93.774, 
Medicare — Suppler  i  jntary  Medical 
Insurance  Program) 


SUMMARY:  The  FHWA  is  revising  its 
requirements  concerning  glazing 
materials,  windshield  condition, 
coloring  and  tinting  of  windshields  and 
windows,  and  obstructions  to  the 
driver's  field  of  view  for  commercial 
motor  vehicles  operated  in  interstate 
commerce.  The  revision  is  intended  to 
remove  obsolete  regulatory  language, 
establish  requirements  that  are  more 
performance-based  than  the  previous 
requirements,  and  respond  to  requests 
for  waivers  to  allow  the  use  of 
windshield-mounted  transponders.  On 
April  14, 1997,  the  FHWA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  which  the  agency  proposed  general 
amendments  to  part  393  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs),  Parts  and  Accessories 
Necessary  for  Safe  Operation.  The 
proposed  amendments  covered  a  wide 
range  of  topics,  including  the  subjects  of 
this  rule.  Upon  review  of  the  docket 
comments  and  recent  requests  for 
waivers,  the  agency  has  decided  to  issue 
a  final  rule  on  glazing  materials, 
windshields  and  windows  and  to 
publish,  at  a  later  date,  a  final  rule  on 
the  remaining  issues  covered  in  the 
April  14, 1997.  NPRM.  As  a  result  of 
this  rulemaking,  motor  carriers 
operating  under  the  terms  of  the  March 
6. 1995.  waiver  granted  for  the 
ADVANTAGE  1-75  and  Heavy  Vehicle 
Electronic  License  Plate,  Inc.  programs 
are  no  longer  required  to  comply  with 
the  conditions  prescribed  by  the  waiver. 
EFFECTIVE  DATE:  February  9. 1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards.  HCS-10,<202) 
366-4009;  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel.  HCC-20. 
(202)  366-1354.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  bom  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  7. 1988.  the  FHWA 
published  a  final  rule  on  parts  and 
accessories  necessary  for  safe  operation 
(53  FR  49380).  The  final  rule  included 
amendments  to  the  requirements  of  49 
CFR  part  393  for  lamps  and  reflective 
devices,  brake  systems,  fuel  systems, 
frames  and  frame  assemblies, 
suspension  systems,  steering  systems, 
and  axle  assemblies.  This  action  was 
taken  to  implement  sections  206  and 
210  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act).  49  U.S.C.  31136  and 
31142.  and  to  ensure  that  commercial 
motor  vehicles  are  equipped  with  all 
parts  and  accessories  considered 
necessary  for  safe  operation.  Since  the 
publication  of  the  final  rule,  the  FHWA 
has  received  numerous  petitions  for 
rulemaking  and  requests  for 
interpretation  of  the  requirements  of 
part  393  which  have  raised  the  need  for 
additional  amendments  to  clarify 
several  provisions  of  the  1988  final  rule. 
In  addition,  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
the  Federal  agency  responsible  for 
establishing  safety  standards  for  the 
manufacture  of  motor  vehicles  and 
certain  motor  vehicle  equipment,  has 
made  several  amendments  to  its  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSSs)  that  necessitate  amendments 
to  the  FMCSRs  in  order  to  eliminate 
inconsistencies  between  part  393  and 
the  FMVSSs. 

On  April  14. 1997.  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  part  393 
of  the  FMCSRs  (62  FR  18170).  The 
proposed  amendments  were  intended  to 
remove  obsolete  and  redundant 
regulations;  respond  to  several  petitions 
for  rulemaking;  provide  improved 
definitions  of  vehicle  types,  systems, 
and  components;  resolve 
inconsistencies  between  part  393  and 
the  NHTSA's  FMVSSs  (49  CFR  571); 
and  codify  certain  FHWA  regulatory 
guidance  concerning  the  requirements 
of  part  393.  The  comment  period  was 
extended  to  July  28. 1997,  at  62  FR 
32066  on  June  12. 1997. 
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As  part  of  the  NPRM.  the  FHWA 
proposed  revising  §  393.60,  Glazing  in 
specified  openings.  The  agency 
proposed  requiring  that  glazing  material 
used  in  windshields,  windows  and 
doors  of  conunercial  motor  vehicles 
manufactured  on  or  after  December  25, 
1968,  meet  the  requirements  of  FMVSS 
No.  205  in  effect  on  the  date  of 
manufacture  of  the  vehicle.  The  agency 
also  proposed  including  a  requirement 
that  each  bus,  truck,  and  truck-tractor  be 
equipped  with  a  windshield. 

Witn  regard  to  coloring  or  tinting  of 
windshields  and  side  windows,  the 
FHWA  proposed  revising  the 
requirements  to  codify  regulatory 
guidance  on  this  topic.  Coloring  or 
tinting  of  windshields  and  the  wiadows 
to  the  immediate  right  and  left  of  the 
driver  would  be  allowed  provided  the 
parallel  luminous  transmittance  through 
the  colored  or  tinted  glazing  is  not  less 
than  70  percent  of  the  light  at  normal 
incidence  in  those  portions  of  the 
windshield  or  windows  which  are 
marked  as  having  a  luminous 
transmittance  of  at  least  70  percent. 

The  FHWA  proposed  revising 
§  393.60(c)  concerning  restrictions  on 
the  use  of  vision-reducing  matter  on 
windshields.  The  proposed  revision  was 
intended  to  eliminate  the  need  for  motor 
carriers  to  petition  the  FHWA  for 
waivers  to  allow  the  use  of  windshield- 
mounted  transponders  and  similar 
devices.  The  preamble  to  the  NPRM 
stated: 

On  March  6. 1995.  the  FHWA  granted  a 
petition  from  the  Comnionwealth  of 
Kentucky,  and  Heavy  Vehicle  Electronic 
License  Plate,  Inc.  (HELP)  requesting  a 
waiver  from  the  requirements  of  §  393.60(c) 
to  allow  mounting  of  an  automatic  vehicle 
identification  transponder  at  the  up[>er 
border  of  the  windshields  of  commercial 
motor  vehicles  (60  FR  12146).  The  waiver 
was  necessary  because  §  393.60(c)  prohibits 
the  operation  of  a  commercial  motor  vehicle 
with  vision-reducing  matter  covering  any 
portion  of  the  windshield  with  certain 
exceptions  for  decals  required  by  law  and 
affixed  to  the  bottom  of  the  windshield. 

In  evaluating  the  requests  for  waivers  to 
§  393.60(c).  the  FHWAnreviewed  automotive 
engineering  recommended  practices,  the 
NHTSA's  FMVSSs,  and  recent  research 
concerning  driver's  field  of  view.  The  agency 
also  examined  current  commercial  motor 
vehicle  cab  designs  related  to  placement  of 
interior  mirrors  and  sun  visors  which  occupy 
^proximately  the  same  space  proposed  for 
the  transponder.  Based  upon  the  information 
obtained  from  this  review,  the  FHWA 
concluded  that  a  transponder  mounted  at  the 
approximate  center  of  the  top  of  the 
windshield  would  be  extremely  unlikely  to 
create  a  situation  inconsistent  with  the  safe 
operation  of  a  commercial  motor  vehicle. 
This  location  is  well  outside  the  area 
recommended  for  windshield  wii>er  sweep 
under  the  SAE  recommended  practice  J198, 


Windshield  Wiper  Systems — Trucks,  Buses, 
and  Multipurpose  Vehicles,  and  the  area 
recommended  for  windshield  defrosting 
under  J342   Windshield  Defrosting  Systems 
Performance  Guidelines — Trucks,  Buses,  and 
Multipurpose  Vehicles.  The  findings  of 
recent  research  reports  on  the  subject  also 
suggested  that  the  location  of  an  object,  such 
as  a  transponder  device,  near  the  upper 
margin  of  a  windshield  is  unlikely  to  have 
any  effect  on  a  driver's  ability  to  observe 
nearby  objects,  such  as  pedestrians. 

The  NPRM  indicated  the  agency 
would  allow  the  installation  of 
antennas,  transponders,  and  similar 
devices  in  the  upper  margin  of 
vdndshields  for  the  reasons  presented  in 
the  notice  granting  the  waiver.  These 
devices  could  not  be  placed  lower  than 
152  mm  (6  inches)  bom  the  upper  edge 
of  the  windshield,  must  be  outside  the 
area  swept  by  the  windshield  wipers, 
and  must  be  outside  the  driver's  sight 
lines  to  the  road  and  highway  signs  or 
signals.  The  proposed  amendment 
would  codify  the  March  6,  1995,  waiver 
and  help  to  promote  the  use  of 
advanced  technologies  to  improve  the 
efficiency  and  safety  of  operation  of 
commercial  motor  vehicles. 

On  the  subject  of  limitations  on  the 
placement  of  decals  and  stickers  at  the 
bottom  of  the  windshield,  the  FHWA 
proposed  adopting  a  performance-based 
requirement  that  decals  required  by  law 
must  not  obstruct  the  driver's  view  of 
the  road  or  traffic  signs. 

Discussion  of  Comments  to  the  NPRM 

The  FHWA  received  35  comments  in 
response  to  the  NPRM.  The  commenters 
were:  Air  Ride  Control,  Inc.;  Amerex 
Corporation;  the  American  Trucking 
Associations  (ATA)  (two  submissions  to 
the  docket);  Bums  Consulting 
Associates;  Colorado  Department  of 
Public  Safety;  Commercial  Vehicle 
Safety  Alliance  (CVSA)  (two 
submissions  to  the  docket);  Robert  J. 
Crail,  a  transportation  engineering 
consultant;  W.  E.  Currie,  a  consulting 
engineer;  Dana  Corporation,  Boston 
Weatherhead  Division;  Electronic 
Controls  Company;  Elf  Atochem  North 
America,  Inc.;  Grote  Industries,  Inc.; 
Hills  America,  Inc.;  Lufkin  Trailers; 
Mark  TV  Industrial — Dayco  Eastman; 
The  Commonwealth  of  Massachusetts, 
Department  of  Public  Utilities;  National 
Association  of  State  Fire  Marshals: 
National  Association  of  Trailer 
Manufacturers;  National  Automobile 
Dealers  Association;  National 
Automobile  Transporters  Association; 
National  Propane  Gas  Association; 
Oklahoma  Highway  Patrol;  Parker 
Hannifin  Corporation  (two  submissions 
to  the  docket);  Rockwell  International 
Corporation  (the  automotive  division  of 
Rockwell  is  now  Meritor  Automotive); 


Star  Headlight  and  Lantern  Company, 
Inc.;  Transportation  Safety  Equipment 
Institute;  Truck  Manufacturers 
Association;  Truck  Trailer 
Manufacturers  Association;  UBE 
Industries  (America),  Inc.;  Donald  H. 
Verhoff;  and.  Wells  Cargo,  Inc. 

The  ATA  and  the  CVSA  were  the  only 
commenters  to  discuss  the  proposed 
revision  of  §  393.60.  The  CVSA 
supported  the  proposal  to  allow  the  use 
of  windshield-mounted  transponders 
and  recommended  that  the  revision  be 
expedited. 

■The  ATA  opposed  the  proposed 
reference  to  FMVSS  No.  205,  concerning 
manufacturing  standards  for  glazing 
material,  and  the  proposed  requirement 
that  all  commercial  motor  vehicles  be 
equipped  with  windshields.  The  ATA 
also  expressed  concern  about  the 
proposed  regulatory  language 
concerning  prohibitions  on  obstructions 
to  the  drivers  field  of  view.  The  ATA 
stated: 

(Mjotor  carriers  can  not  test  to  assure  that 
a  component  or  system  meets  the  FMVSS.  By . 
referencing  the  American  National  Standards 
Institute  (ANSI)  standard  ANS  Z26,  the 
FMVSS  requires  that  glazing  be  tested  for, 
among  many  other  things,  chemical 
resistance.  Performing  this  test  requires,  as 
one  testing  agent,  gasoline  of  a  certain 
Isooctane  type  and  content.  It  is  completely 
unreasonable  to  believe  that  any  carrier  is 
ever  going  to  understand  what  such  a  fluid 
is,  let  alone  purchase  it  for  testing  glazing. 

Carriers  can,  however,  assure  that  glazing 
material  is  marked  in  accordance  with 
FMVSS  205.S6.  This  is  the  type  of  indication 
which  the  manufacturers  make  to  show 
compliance  with  the  FMVSS.  We  l>elieve 
such  marking  is  necessary  for  all  components 
which  the  agency  believes  motor  carriers 
must  show  were  constructed  in  compliance 
with  the  FMVSS. 

The  ATA  also  expressed  concern  about  the 
proposed  requirement  for  windshields. 

The  ATA  believes  an  exemption  is 
needed  for  the  transportation  of  vehicles 
such  as  "chassis  cowls"  between  truck 
manufacturers  and  final  stage 
manufacturers.  The  incomplete  vehicles 
often  have  no  windshield,  windshield 
wipers  or  washers,  heater-defroster,  or 
speedometer.  The  ATA  indicated  the 
movement  of  this  equipment  is  typically 
across  tov»m  to  a  "body  builders" 
facility. 

With  regard  to  the  proposed  language 
concerning  prohibitions  on  obstructions 
to  the  driver's  field  of  view,  the  ATA 
believes  the  wording  about  decals  is 
"too  liberal."  The  ATA  stated: 

It  will  once  again  allow  state  and  federally 
required  material  to  be  affixed  to  the  top, 
bottom,  and  sides  of  a  windshield.  We 
recognize  that  new  technology  has  created 
the  need  for  transponders  and  similar 
equipment.  We  also  understand  that  CVSA 
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decals  should  be  Affixed  to  windshields  but 
are  not  required  by  law  and  so  need  an 
exemption  for  such  placement.  And  we  can 
not  forget  how  bad  this  can  get  without 
stringent  control. 

Many  windshields  have  curved  sides 
which  are  not  swept  by  the  wipers.  Under 
FHWA/OMC's  now  wording  this  will  become 
fertile  glass  for  tha  planting  of  new  stickers. 
To  control  the  de^|re  to  use  the  windshield 
as  a  billboard,  wa  Suggest  the  following: 

(2)  Decals  and  stickers  mounted  on  the 
windshield.  Commercial  Vehicle  Safety 
Alliance  (CVSA)  Inspection  decals,  and 
stickers  and/or  decals  required  under  federal 
or  state  laws  may  be  placed  at  the  bottom  or 
sides  of  the  windshield  provided  such  decals 
or  stickers  do  not  extend  upward  more  than 
4'/i  inches  (11.5  cm)  bom  the  bottom  of  the 
windshield  and  a|«  located  outside  the  area 
swept  by  the  windshield  wipers,  and  outside 
the  driver's  sight  litaes  to  the  road  and 
highway  signs  or  signals. 

FHWA  ReqMHUlQ  to  CiHiunents 

The  FHWA  a^Jees  with  the  CVSA's 
recommendation  that  the  revision 
concerning  windBhield-mounted 
transponders  and  similar  devices  shoidd 
be  expedited.  Tfe^  agency  acbiowledges 
the  ATA's  conc^tns  about  Federal-  and 
State-required  d|Bicals  being  applied  to 
inappropriate  aiiaias  of  the  windshields 
of  commercial  motor  vehicles,  and  has 
modified  the  regi^latory  language 
accordingly.  Hoyfever,  for  the  reasons 
discussed  belowi.jthe  FHWA  disagrees 
with  the  ATA's  irgument  that  motor 
carriers  are  not  dble  to  comply  with  the 
requirement  to  ensure  that  their 
commercial  motor  vehicles  are 
equipped  with  vrindshields  which  meet 
the  requirement^  of  FMVSS  No.  205. 
The  agency  also  Ic  isagrees  with  the 
ATA's  argiunent  fbout  the  need  for  a 
driveaway  exem  jtion  for  the  operation 
of  incomplete  motor  vehicles. 


TheUseofWind&h 
Transponders  onC 
Vehicles 


field-Mounted 
Commercial  Motor 


The  FHWA  is  k  ware  of  two  Intelligent 
Transportation  S|y  stems  (ITS)  programs 
that  need  regulatory  relief  fit)m 
§  393.60(c)  to  allow  the  use  of 
windshield-mounted  transponders:  the 
International  Boiders  Clearance  Program 
(the  Borders  Cleaji^nce  Program),  and 
the  Oregon  Green  Light  Electronic 
Clearance  Operational  Test  Project 
(Green  Light  Project).  The  revised 
regulation  will  auow  motor  carriers 
participating  in  thP  Borders  Clearance 
Program  and  Green  Light  Project,  as 
well  as  carriers  participating  in  future 
pro^Bms  intendejq  to  improve 
efficiency  and  highway  safety,  to  mount 
automatic  vehicle  identification  (AVI) 
transponders  at  the  top  of  the 
windshield  (near  [the  centerline  or 


middle)  of  their  commercial  motor 
vehicles  (CMVs). 

The  Borders  Clearance  Program  is  an 
element  of  the  FHWA's  ITS  program 
that  is  designed  to  develop  and 
demonstrate  the  integration  of  ITS 
technology  (i.e.,  electronic  pre- 
clearance.  AVI  transponders  on 
vehicles,  and  AVI  readers  and  other 
state-of-the-art  communications  and 
information  systems)  into  an 
international  border  clearance  system 
for  CMVs  operating  between  the  United 
States,  Canada,  and  Mexico.  The 
Borders  Clearance  Program  will  allow 
the  CMVs  that  meet  safisty  and 
operaticmal  requirements  to  pass 
through  border  crossings  with  minimal 
delays.  Ciurently.  field  operational  tests 
(FOTs)  to  demonstrate  the  use  of  ITS 
technology  are  being  planned  for 
international  border  clearance  sites  on 
the  Northern  border  (Bufiialo,  New  York, 
and  Detroit,  Michigan)  and  on  the 
Southern  border  (Otay  Mesa,  California, 
and  Nogales,  Arizona).  Also  FOTs  are 
being  developed  for  international  border 
crossing  sites  in  El  Paso  and  Laredo, 
Texas;  Blaine.  Washington;  and 
Sweetgrass,  Montana. 

The  FOTs  are  intended  to 
demonstrate  an  approach  for 
standardizing  data/information 
exchange  systems  between  various  U.S. 
Federal  agencies  (the  Customs  Service, 
the  Immigration  and  Naturalization 
Service,  and  the  Department  of 
Transportation)  with  regulatory/ 
enforcement  responsibilities  in  border 
areas.  This  program  will  result  in 
improved  efficiency  and  effectiveness  of 
activities  at  the  border  crossings  and 
streamline  the  processes  for  ensuring 
safe  CMV  operations  and  verifying  the 
credentials  of  motof  carriers.  Other 
important  aspects  of  these  initiatives 
include:  the  incorporation  of  the  U.S. 
Treasury  Department's  North  American 
Trade  Automation  Prototype  (NATAP) 
project;  examination  of  methods  to 
make  electronic  information  secure;  and 
on-board  processing  of  CMV  safety 
information. 

The  FOTs  are  scheduled  for 
completion  by  the  end  of  1999.  The  next 
step  in  the  Borders  Clearance  Program 
would  be  to  move  toward  the  model 
deployment  phase,  focusing  on 
deploying  international  border  crossing 
systems  at  high  priority  sites. 

Like  the  ADVANTAGE  1-75  and 
HELP  programs  discussed  earlier  in  this 
document,  the  Borders  Gearance 
Program  is  dependent  on  the  use  of  AVI 
transponders  transmitting  and  receiving 
information  to  and  from  inspection 
stations.  The  transponders  that  will  be 
used  for  the  Borders  Clearance  Program 
are  the  same  size  as  those  used  for  the 


other  programs  and  would  be  placed  at 
the  top  of  the  vdndshield,  near  the 
centerline  or  middle  of  the  CMV.  The 
reasons  for  choosing  this  location  are 
the  same  as  those  presented  by 
ADVANTAGE  1-75  and  HELP  programs. 

The  Green  Light  Project  is  part  of  the 
State  of  Oregon's  ITS  Commercial 
Vehicle  Operations'  Program.  The 
project  involves  the  testing  of  mainline 
pre-clearance  systems  featuring  state-of- 
the-art  weigh-in-motion  and  AVI 
devices  compatible  with  systems  in 
other  jiuisdictions.  In  addition,  certain 
sites  will  be  equipped  with  data 
collection  systems  for  use  in  enforcing 
safety  and  weight  r^ulations.  Other 
sites  will  be  equipped  with  safety 
enhancement  tecnnologies,  including 
highway  warning  systems  for  weather- 
related  hazards  and  downhill  truck 
speed  information  systems. 

The  Green  Light  Project  is  dependent 
on  the  use  of  AVI  transponders 
transmitting  and  receiving  information 
to  and  from  inspection  stations.  The 
transponders  that  will  be  used  for  the 
Green  Light  Project  are  the  same  size  as 
those  used  for  the  programs  previously 
mentioned  and  would  be  placed  at  the 
top  of  the  windshield ,  near  the     M 
centerline  or  middle  of  the  CMV.  The 
reasons  for  choosing  this  location  are 
the  same  as  thosd  presented  by  the 
proerams  previously  mentioned. 

The  FHWA  has  reviewed  the 
operational  needs  of  the  Borders 
Clearance  Program  and  Green  Light 
Project  and  the  comments  received  in 
response  to  the  April  14. 1997,  NPRM 
and  has  determined  that  revising 
§  393.60  to  allow  the  use  of  windshield- 
mounted  transponders  and  similar 
devices  will  help  to  promote  increased 
efficiency  and  safety  of  motor  carrier 
operations.  The  agency  has  reviewed 
accident  reports  concerning  the 
transponder-equipped  CMVs  operating 
under  the  terms  of  the  1995  waiver  and 
has  determined  that  there  have  been  no 
accidents  (as  defined  in  §  390.5)  that 
could  be  attributed  to  the  moimting  of 
the  transponders  in  the  uppermost  area 
of  the  center  of  the  windshields  of  those 
CMVs.  Therefore,  the  real-world 
experience  of  the  motor  carriers 
operating  approximately  10,000 
transponder-equipped  CMVs  indicates 
that  allowing  other  CMVs  to  be  similarly 
equipped  is  consistent  with  the  public 
interest  and  the  safe  operation  of  CMVs. 

Cross-Reference  to  FMVSS  No.  205 
The  FHWA  does  not  believe  the 
ATA's  concerns  about  cross-referencing 
FMVSS  No.  205  are  warranted.  The 
regulatory  language  proposed  did  not 
include  a  requirement  for  motor  carriera 
to  conduct  certification  testing  of 
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glazing  materials  in  order  to  verify  that 
windshields  meet  the  manufactiuing 
standard. 

Motor  vehicle  manufacturers  must 
certify  that  the  vehicles  they 
manufacture  for  sale  and  use  in  the 
United  States  meet  all  applicable 
Federal  Motor  Vehicle  Safety  Standards 
issued  by  the  NHTSA.  In  certain  cases, 
the  vehicle  safety  standards  require 
motor  vehicle  equipment  to  be  marked 
by  the  equipment  manufacturer  to 
certify  that  the  product  meets  the 
applicable  safety  standard  (e.g., 
retroreflective  sheeting  for  use  on 
trailers  manufactured  on  or  after 
December  1, 1993,  are  marked  with 
DOT-C2,  DOT-C3,  or  DOT-C4, 
depending  on  the  width  of  the  tape). 

Through  cross-references  to  the 
FMVSSs,  the  FHWA  places  upon  motor 
carriers  the  responsibility  for  being 
knowledgeable  about  the  Federal 
manufacturing  standards  that  are 
applicable  to  heavy  trucks,  buses,  and 
trailers.  Motor  carriers  have  the 
responsibility  of  purchasing  vehicles 
and  coftiponents  from  manufacturers 
that  are  capable  of  certifying  the 
produ^s  they  are  selling  meet  the 
applicable  Federal  manufacturing 
standards.  If  the  commercial  motor 
vehicle  is  damaged  during  its  service 
life,  or  components  wear  out  and 
require  replacement,  motor  carriers  are 
required  to  have  the  vehicle  properly 
repaired  by  knowledgeable  and  capable 
maintenance  personnel.  Maintenance 
personnel  should  recognize  that  there 
are  Federal  safety  standards  and  be 
capable  of  determining  whether  the 
repairs  being  performed  will  restore  the 
vehicle  to  its  previous  condition. 

Looking  speciHcally  at  the  cross- 
reference  to  FMVSS  No.  205.  vehicle 
manufacturers  are  responsible  for 
ensuring  that  original  windshields  and 
windows  installed  in  new  motor 
vehicles  meet  the  applicable 
requirements.  With  certain  exceptions, 
the  glazing  material  is  required  to  be 
marked  by  the  glazing  manufacturer. 
Therefore  motor  carriers  need  only  look 
for  the  certification  label  or  tag  (required 
by  49  CFR  567)  for  the  new  vehicle,  and 
the  certification  marking  (required  by  49 
CFR  571.205)  on  the  glazing  (i.e., 
windshields  and  windows)  to  determine 
whether  the  manufacturers  have 
certified  that  the  vehicle  and  glazing 
meet  the  applicable  Federal 
requirements.  If  the  windshield  has  to 
be  replaced  at  a  later  date,  the  motor 
carrier  need  only  ensure  the  repair 
facility  or  supplier  of  the  replacement 
windshield  is  knowledgeable  about  the 
Federal  standards  applicable  to  glazing 
materials.  The  FHWA  is  not  aware  of 


any  evidence  of  fraudulent  certification 
and  marking  of  windshields. 

The  argument  by  the  ATA  that  motor 
carriers  would  be  required  to 
understand,  in  whole  or  in  part,  the  test 
procedures  that  manufacturers  are 
required  to  follow,  or  conduct  testing  in 
order  to  ensure  compliance  with  the 
cross-referenced  standard,  is  without 
basis.  The  FMCSRs  have  for  more  than 
25  years  included  cross-references  to  the 
FMVSSs  (e.g.,  FMVSS  No.  105, 
concerning  hydraulic  brake  systems, 
and  No.  121  concerning  air  brake 
systems)  with  an  apparently  clear 
understanding  by  the  vast  majority  of 
the  regulated  industry  that  motor 
carriers  are  not  required  to  conduct 
certification  testing.  Although  motor 
carriers  and  vehicle  manufacturers  have 
requested  interpretations  on  niunerous 
aspects  of  part  393  of  the  FMCSRs,  the 
cross-references  to  the  FMVSSs  do  not 
appear  to  have  raised  a  discernible  level 
of  confusion  or  concern.  Therefore,  the 
FHWA  has  retained  the  cross-reference 
to  FMVSS  No.  205. 

Bequirement  for  Vehicles  To  Be 
Equipped  With  Windshields 

The  FHWA  does  not  believe  it  is 
necessary  to  include  in  the  final  rule 
requiring  windshields  an  exemption  for 
driveaway  operations.  The  scenario  the 
ATA  described  would  be  considered  the 
operation  of  a  commercial  motor  vehicle 
in  intrastate  commerce.  As  such  it 
would  not  be  subject  to  the 
requirements  of  part  393  of  the  FMCSRs. 

The  FHWA  notes  that  as  a  condition 
under  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  States  are 
required  to  adopt  motor  carrier  safety 
and  hazardous  materials  transportation 
rules  and  regulations  identical  in  nearly 
all  respects  to  those  set  forth  in  Federal 
laws  and  regulations.  The  States  are 
required  to  apply  those  rules  and 
regulations  to  both  interstate  and 
intrastate  operations.  However,  the 
FHWA  has  provided,  in  appendix  C  to 
49  CFR  part  350,  tolerance  guidelines 
for  State  rules  and  regulations  where 
Federal  regulations  do  not  apply.  The 
tolerance  guidelines  provide  a 
mechanism  for  individual  States  to 
assess  the  intrastate  movement  of 
incomplete  motor  vehicles,  and 
determine  whether  an  exemption  to  the 
requirement  for  windshields  is 
appropriate.  If  State  officials  believe  that 
an  exemption  is  necessary  for  the 
movement  of  incomplete  vehicles,  the 
State  may  submit  the  information 
required  by  appendix  C  to  the  FHWA 
for  consideration. 


Discussion  of  Final  Rule 

The  final  rule  requires  glazing 
materials  used  for  windshields, 
windows,  and  doors  on  a  commercial 
motor  vehicle  manufactured  onj)r  after 
December  25, 1968,  (the  effective  date  of 
the  NHTSA  requirements  for  glazing) 
meet  the  requirements  of  FMVSS  No. 
205  in  effect  on  the  date  of  manufacture 
of  the  vehicle.  Windshields  and 
windows  may  be  replaced  with  glazing 
materials  that  meet  the  requirements  in 
effect  on  the  date  of  manufacture,  or 
with  glazing  materials  that  meet  newer 
standards,  adopted  by  amendments  or 
revisions  of  FMVSS  No.  205. 

Each  bus,  truck  and  truck-tractor  is 
required  to  have  a  windshield.  The 
windshield  must  be  mounted  using  the 
full  periphery  of  the  glazing  material 
and  be  free  of  discoloration  or  damage 
in  certain  areas.  Minor  damage,  such  as 
cracks  that  are  not  inter^iccted  by  other 
cracks,  would  not  be  considered 
violations. 

The  final  rule  allows  tinting  of 
windshields  as  long  as  the  percentage  of 
light  transmitted  through  the  tinted 
windshield  is  at  least  70  percent  of  the 
light  at  normal  incidence  in  those 
portions  of  the  windshield  or  windows 
which  are  marked  as  having  a  luminous 
transmittance  of  at  least  70  percent. 

Motor  carriers  are  allowed  to  attach 
antennas,  transponders,  and  similar 
devices  to  windshields  provided  the 
devices  are  not  mounted  more  than  152 
mm  (6  inches)  from  the  upper  edge  of 
the  windshield  and  are  located  outside 
the  area  swept  by  the  windshield 
wipers.  The  devices  also  must  be 
located  outside  the  driver's  sight  lines  to 
the  road  and  highway  signs  and  signals. 
As  a  result  of  the  revision  to  §  393.60, 
motor  carriers  operating  under  the  terms 
of  the  waiver  granted  for  the 
ADVANTAGE  1-75  and  HELP  programs 
are  no  longer  required  to  comply  with 
the  conditions  prescribed  by  the  waiver. 
The  waiver  is  terminated  effective 
February  9, 1998. 

Inspection  decals  and  stickers  and/or 
decals  required  under  Federal  or  State 
laws  may  be  placed  at  the  bottom  or 
sides  of  the  windshield.  However,  the 
stickers  or  decals  may  not  extend  more 
than  115  mm  (4V2  inches)  from  the 
bottom  of  the  windshield  and  must  be 
located  outside  the  area  swept  by  the 
windshield  wipers.  The  stickers  or 
decals  also  must  be  located  outside  the 
driver's  sight  lines  to  the  road  and 
highway  signs  and  signals.  The  FHWA 
recognizes  that  compliance  with  this 
provision  requires  cooperation  of  the 
Federal  and  State  agencies  that  have 
requirements  for  stickers/decals  to  be 
attached  to  windshields.  However,  since 
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the  previous  rei^juirements  under 
§  393.60  have  idientica]  restrictions  on 
the  placement  of  stickers/decals,  the 
FHWA  does  not  believe  that  retaining 
the  restrictions  will  conflict  with  the 
current  requirements  of  other  Federal  or 
State  agencies.  1 1 

Rulemaking  Atfjjyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Polices  and  Procedures 

The  FHWA  h^s  considered  the 
impacts  of  this  document  and  has 
determined  that  it  is  neither  a 
significant  rulentaking  action  within  the 
meaning  of  Executive  Order  12866  nor 
a  significant  rulamaking  under  the 
regulatory  poliqies  and  procedures  of 
the  Department  if  Transportation.  The 
rulemaking  would  revise  §  393.60  of  the 
FMCSRs  to  remove  obsolete  regulatory 
language  and  eliminate  the  need  for 
processing  requests  for  waivers.  The 
rulemaking  also  Will  codify  regulatory 
guidance  conceriking  the  requirements 
of  §  393.60.  It  is  [Anticipated  that  the 
economic  impad  of  this  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  no :  [required.    . 

Regulatory  Flexibility  Act 

In  complianc^  ivith  the  Regulatory 


Flexibility  Act  (S  U.S.C.  601-612).  the 
FHWA  has  evali^ited  the  effiects  of  this 
rule  on  small  entities.  The  rulemaking 
would  revise  §  3^3.60  of  the  FMCSRs  to 
remove  obsolete!  tegulatory  language 
and  eliminate  the  need  for  processing 
requests  for  waivers.  The  rulemaking 
also  will  codify  ^gulatory  guidance 
concerning  the  rfequirements  of  §  393.60. 
The  revised  regulation  is  not  likely  to 
change  the  operating  practices  or 
equipment  need^  |of  motor  carriers  in 
general,  or  smallj  ^otor  carriers  (private 
and  for-hire)  in  ]^4rticular.  It  is 
anticipated  that  il^e  economic  impact  of 
this  rulemaking  ^i\\  be  minimal  since  it 
would  not  require  modifications  to 
equipment.  Based  on  this  evaluation, 
the  FHWA  certifies  that  this  rule  would 
not  have  a  signirittant  economic  impact 
on  a  substantial  o^mbe^  of  small 
entities. 

Executive  Order  1 2612  (Federalism 
Assessment) 

This  action  hai  peen  analyzed  in 
accordance  with  tjie  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  l>een  determined  that 
this  rule  does  not  lave  sufficient 
federalism  implies itions  to  warrant  the 
preparation  of  a  I'l  ideralism  Assessment. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  393 

Highways  and  roads.  Incorporation  by 
reference.  Motor  carriers.  Motor  vehicle 
equipment.  Motor  vehicle  safety. 

Issued  on:  December  22, 1997. 
Kenneth  R.  Wykle, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49,  Code  of  Federal 
Regulations,  subchapter  B,  chapter  HI, 
as  follows: 

PART  39»-{AMENDED] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240, 105  Stat.  1914. 1993  (1991);  49  U.S.C 
31136  and  31502;  49  CFR  1.48. 

2.  Section  393.60  is  revised  to  read  as 
follows: 

§393.60    Glazing  in  specified  openings. 

(a)  Glazing  material.  Glazing  material 
used  in  windshields,  windows,  and 
doors  on  a  motor  vehicle  manufactured 
on  or  after  December  25, 1968,  shall  at 
a  minimum  meet  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  205  in  effect  on  the  date 


of  manufacture  of  the  motor  vehicle. 
The  glazing  material  shall  be  marked  in 
accordance  with  FMVSS  No.  205  (49 
CFR  571.205,  S6). 

(b)  Windshields  required.  Each  bus. 
truck  and  truck-tractor  shall  be 
equipped  with  a  windshield.  Each 
winddiield  or  portion  of  a  multi-piece 
windshield  shall  be  mounted  using  the 
full  periphery  of  the  glazing  material. 

(c)  Windshield  condition.  With  the 
exception  of  the  conditions  listed  in 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 
this  section,  each  windshield  shall  be 
bee  of  discoloration  or  damage  in  the 
area  extending  upward  fi^m  the  height 
of  the  top  of  the  steering  wheel 
(excluding  a  51  mm  (2  inch)  border  at 
the  top  of  the  windshield)  and 
extending  from  a  25  mm  (1  inch)  border 
at  each  side  of  the  windshield  or 
windshield  panel.  Exceptions: 

(1)  Coloring  or  tinting  which  meets 
the  requirements  of  paragraph  (d)  of  this 
section; 

(2)  Any  crack  that  is  not  intersected 
by  any  other  cracks; 

(3)  Any  damaged  area  which  can  be 
covered  by  a  disc  19  mm  (V4  inch)  in 
diameter  if  not  closer  than  76  mm  (3 
inches)  to  any  other  similarly  damaged 
area. 

(d)  Coloring  or  tinting  of  windshields 
and  windows.  Coloring  or  tinting  of 
windshields  and  the  windows  to  the 
immediate  right  and  left  of  the  driver  is 
allowed,  provided  the  parallel  luminous 
transmittance  through  the  colored  or 
tinted  glazing  is  not  less  than  70  percent 
of  the  light  at  normal  incidence  in  those 
portions  of  the  windshield  or  windows 
which  are  marked  as  having  a  parallel 
luminous  transmittance  of  not  less  than 
70  percent.  The  transmittance 
restriction  does  not  apply  to  other 
windows  on  the  commercial  motor 
vehicle. 

(e)  Prohibition  on  obstructions  to  the 
driver's  field  of  view—{  1 )  Devices 
mounted  at  the  top  of  the  windshield. 
Antennas,  transponders,  and  similar 
devices  must  not  be  mounted  more  than 
152  mm  (6  inches)  below  the  upper  edge 
of  the  windshield.  These  devices  must 
be  located  outside  the  area  swept  by  the 
windshield  wipers,  and  outside  the 
driver's  sight  lines  to  the  road  and 
highway  signs  and  signals. 

(2)  Decals  and  stickers  mounted  on 
the  windshield.  Commercial  Vehicle 
Safety  Alliance  (CVSA)  inspection 
decals,  and  stickers  and/or  decals 
required  under  Federal  or  State  laws 
may  be  placed  at  the  bottom  or  sides  of 
the  windshield  provided  such  decals  or 
stickers  do  not  extend  more  than  115 
mm  (4V2  inches)  from  the  bottom  of  the 
windshield  and  are  located  outside  the 
area  swept  by  the  windshield  wipers. 
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and  outside  the  driver's  sight  lines  to 
the  road  and  highway  signs  or  signals. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  970715175-7292-02;  I.D.  No. 
042997B] 

RIN  0648-AG58 

Designated  Critical  Habitat;  Umpqua 
River  Cutthroat  Trout 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce.  » 

action:  Final  rule. 

SUMMARY:  NMFS  is  designating  critical 
habitat  for  the  Umpqua  River  cutthroat 
trout  {Oncorhynchus  clarki  clarki). 
Designated  critical  habitat  includes  all 
river  reaches  of  the  Umpqua  River 
accessible  to  cutthroat  trout,  including 
all  Umpqua  River  estuarine  areas  and 
tributaries  upstream  from  the  Pacific 
Ocean  to  the  confluence  of  the  North 
and  South  Umpqua  Rivers;  the  North 
Umpqua  River,  including  all  tributaries, 
from  its  confluence  with  the  mainstem 
Umpqua  River  to  Soda  Springs  dam;  the 
South  Umpqua  River,  including  all 
tributaries,  from  its  confluence  with  the 
mainstem  Umpqua  River  to  its 
headwaters.  Critical  habitat  includes  all 
waterways  below  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  water  falls  in  existence  for  over 
several  hundred  years).  Such  areas 
represent  the  current  freshwater  and 
estuarine  range  of  the  listed  species.  The 
economic  and  other  impacts  resulting 
from  this  critical  habitat  designation  are 
expected  to  be  minimal. 

NMFS  is  excluding  areas  above  Soda 
Springs  dam  on  the  North  Umpqua 
River  from  critical  habitat.  Available 
information  indicates  that  habitat  above 
Soda  Springs  dam  is  not  currently 
essential  for  the  conservation  of  Uiis 
species.  NMFS  may  revise  this 
determination  in  the  future  should  new 
information  indicate  habitat  above  Soda 
Springs  dam  is  essential  for  the 
conservation  of  the  species. 
DATES:  This  rule  is  effective  February  9, 
1998.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  9, 
1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Lynch,  NMFS,  Protected  Resources 
Division,  525  NE  Oregon  St.,  SuUe  500, 
Portland,  OR,  97232-2737,  telephone 
(503/230-5422),  internet 
(jim.lynch@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  9, 1996,  NMFS  published 
its  determination  to  list  Umpqua  River 
cutthroat  trout  [Oncorhynchus  clarki 
clarki)  as  endangered  under  the 
Endangered  Species  Act  (ESA)  (61  FR 
41514).  In  its  final  listing  determination, 
NMFS  concluded  that  all  cutthroat  trout 
life  history  forms  (i.e.,  anadromous, 
potamodromous,  and  resident)  should 
be  included  in  the  listed  Umpqua  River 
cutthroat  trout  Evolutionarily 
Significant  Unit.  This  conclusion  was 
based  on  studies  conducted  by  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  and  others  that  indicate  these 
life  history  forms  are  not  completely 
reproductively  isolated  and,  therefore, 
should  be  considered  a  single  "distinct 
population  segment."  under  the  ESA 
and  NMFS'  ESA  species  policy  (61  FR 
41516). 

Historically,  anadromous, 
potamodromous,  and  resident  cutthroat 
trout  likely  existed  throughout  the 
Umpqua  River  basin.  The  current 
freshwater  distribution  of  anadromous 
and  potamodromous  life  forms  is 
thought  to  be  limited  primarily  to  the 
mainstem.  Smith,  and  North  Umpqua 
Rivers.  Resident  cutthroat  trout  appear 
to  remain  broadly  distributed 
throughout  the  Umpqua  River  basin, 
including  areas  of  the  South  Umpqua 
River  thought  to  support  insignificant 
numbers  of  anadromous  cutthroat  trout 
populations. 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  On  July  19, 
1993,  NMFS  published  a  Federal 
Register  notice  soliciting  information 
and  data  regarding  the  present  and 
historic  status  of  the  Umpqua  River 
cutthroat  trout,  as  well  as  information 
on  areas  that  may  qualify  as  critical 
habitat  (58  FR  38544).  At  the  time  of 
final  listing,  critical  habitat  was  not 
determinable,  since  information 
necessary  to  perform  the  required 
analyses  was  not  available. 

On  July  30, 1997,  NMFS  published  a 
proposed  rule  designating  critical 
habitat  for  the  listed  species  (62  FR 
40786).  hi  that  proposed  rule,  NMFS 
solicited  public  comments  and 
announced  public  hearings  on  the 


proposed  action.  This  final  rule 
considers  new  information  and 
comments  received  in  response  to  the 
proposed  rule. 

IJse  of  the  term  "essential  habitat" 
within  this  final  rule  refers  to  critical 
habitat  as  defined  by  the  ESA  and 
should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  (EFH)  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  * 
upon  a  determination  by  the  Secretary 
[of  Commerce]  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  (See  16  U.S.C.  1532(5)(A).) 
The  term  "conservation,"  as  defined  in 
section  3(3)  of  the  ESA,  means,  "•  *  * 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  (See  16  U.S.C. 
1532(3).) 

In  designating  critical  habitat.  NMFS 
considers  the  following  requirements  of 
the  species,  space  for.  individual  and 
population  growth,  and  for  normal 
behavior,  food,  water,  air.  light, 
minerals,  or  other  nutritional  or 
physiological  requirements,  cover  or 
shelter,  sites  for  breeding,  reproduction, 
or  rearing  of  offspring;  and,  generally, 
habitats  that  are  protected  from 
distiu'bance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  this  species  (See  50  CFR 
§  424.12(b)).  In  addition  to  these  factors, 
NMFS  also  focuses  on  the  known 
physical  and  biological  featiu^s 
(primary  constituent  elements)  within 
the  designated  area  that  are  necessary  to 
the  conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation  (See  50  CFR 
§  424.12(b).) 

Benefits  of  Critical  Habitat  Designation 

A  designation  of  critical  habitat 
provides  a  clear  indication  to  Federal 
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agencies  as  to  vyi^en  section  7 
consultation  is  t^uired.  particularly  in 
cases  where  the' proposed  action  would 
not  result  in  dirfect  mortality,  injury,  or 
harm  to  individ^ls  of  a  listed  species 
(e.g.,  an  action  bttciuring  within  the 
critical  area  whf  ji  a  migratory  species  is 
not  present).  ThJBi  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  wh^ j:h  activities  conducted 
outside  the  desi^ated  area  are  subject 
to  section  7  (i.e.,  activities  outside 
critical  habitat  that  may  affect  essential 
features  of  the  d^ignated  area). 

A  critical  habitiat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions,  sioce  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  coni^ltations.  With  a 
designation  of  epical  habitat,  potential 
conflicts  betweeki  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  placing  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  efforts  in  such  areas. 
Management  eff<|>hs  may  address  special 
considerations' naeded  in  critical  habitat 
areas,  including  oonservation 
regulations  to  resuict  private  as  well  as 
Federal  activitieij  The  economic  and 
other  impacts  of  kbese  actions  would  be 
considered  at  the  time  of  the  proposed 
regulations  and,  therefore,  are  not 
considered  in  th^jcritical  habitat 
designation  process.  Other  Federal, 
state,  and  local  authorities,  such  as 
zoning  or  wetlanjds  and  riparian  lands 
protection,  may  also  provide  special 
protection  for  cri|tical  habitat  areas. 

Sununary  ctf  Coi4i^iits 

Two  public  hearings  were  held  on  the 
proposed  action-p>one  in  Rosebui^. 
Oregon,  on  Auguj*  16, 1997,  and  one  in 
Reedsport,  Oregqii.  on  August  17, 1997. 
Twenty-four  individuals  provided  oral 
testimony  at  the  two  public  hearings. 
Ten  written  comoients  were  submitted 
in  response  to  the  proposed  rule.  The 
majority  of  the  oral  and  written 
comments  opposed  designation  of 
critical  habitat.  I^^w  information  and 
comments  received  in  response  to  the 
proposed  rule  are  siunmarized  here. 

Economic  Consit^ations 

Comment:  SevQ^l  commenters  stated 
that  NMFS  improperly  minimized  the 
economic  impacts  by  separating  the 
designation  of  critical  habitat  fi-om  the 
listing  process  (i.e^,  considering  only  the 
incremental  econ|)biic  effiects  of 
designating  critical  habitat  beyond  the 
effects  associated  with  listing  the 


species  as  threatened  or  endangered). 
These  commenters  are  concerned  that 
by  separating  the  costs  associated  with 
the  various  administrative  actions  (e.g., 
listing,  critical  habitat  designation, 
section  7  consultations),  NMFS 
underestimated  the  real  economic 
consequences  of  protecting  listed 
Umpqua  River  cutthroat  trout  as 
required  by  the  ESA.  Several 
commenters  objected  to  NMFS' 
interpretation  that  the  impact  of  critical 
habitat  designation  only  duplicates  the 
protection  provided  under  section  7  of 
the  ESA.  Also,  several  commenters 
believe  that  using  an  incremental 
approach  for  critical  habitat  designation 
renders  sections  of  the  ESA  meaningless 
and  circumvents  the  intent  of  Congress. 

Response:  NMFS  disagrees  with  the 
assertion  that  it  has  improperly 
minimized  the  economic  impacts  by 
separating  the  designation  of  critical 
habitat  bom  the  listing  process,  or  that 
this  incremental  approach  for  critical 
habitat  designation  renders  sections  of 
the  ESA  meaningless.  Rather,  the  ESA  is 
unambiguous  in  how  it  addresses 
economic  impacts;  it  prohibits  the 
consideration  of  economic  impacts  in 
the  listing  process,  but  requires  analysis 
of  economic  impacts  when  designating 
critical  habitat.  These  separate 
requirements  for  each  determination 
lead  to  an  incremental  analysis  in  which 
only  the  economic  impacts  resulting 
from  the  designation  of  the  critical 
habitat  are  considered. 

Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  efiiects  beyond  those  which 
may  accrue  from  section  7  of  the  ESA. 
Section  7  requires  Federal  agencies  to 
insure  that  any  action  they  carry  out, 
authorize,  or  fund  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  which  is  determined  to  be 
critical.  The  consultation  requirements 
of  section  7  are  nondiscretionary  and 
are  effective  at  the  time  of  species 
listing.  Therefore,  Federal  agencies  must 
consult  with  NMFS  and  ensure  their 
action  does  not  jeopardize  a  listed 
species  regardless  of  whether  critical 
habitat  is  designated. 

The  designation  of  critical  habitat 
remains  important  notwithstanding  its 
lack  of  economic  impact  because  it 
identifies  habitat  that  is  essential  for  the 
continued  existence  of  a  species  and 
that  may  require  special  management 
attention.  This  facilitates  and  enhances 
Federal  agencies'  ability  to  comply  with 
section  7  by  ensuring  that  they  are 
aware  of  their  activities  on  listed  species 


.  and  habitats  essential  to  support  them. 
In  addition  to  aiding  Federal  agencies  in 
determining  when  consultations  are 
required  pursuant  to  section  7(a)(2), 
critical  habitat  can  aid  an  agency  in 
fulfilling  its  broader  obligation  under 
section  7(a)(1)  to  use  its  authority  to 
carry  out  programs  for  the  conservation 
of  listed  species.  ^ 

Comment:  Several  commenters 
asserted  that  the  incremental  approach 
fails  to  take  into  account  the  substantial 
effect  on  non-Federal  interests  that  will 
be  harmed  by  critical  habitat 
designation  to  the  extent  they  must 
receive  Federal  approvals  or  funds  to 
conduct  their  activities. 

Response:  Most  of  the  effect  on  non- 
Federal  interests  will  result  fit)m  the 
-taking  prohibition  of  section  9.  or  the 
no-jeopardy  requirement  of  section  7, 
both  of  which  are  a  function  of  the 
listing  of  the  species,  not  of  the 
designation  of  critical  habitat.  Whether 
or  not  critical  habitat  is  designated,  non- 
Federal  interests  must  conduct  their 
actions  consistent  with  the  requirements 
of  the  ESA.  When  a  species  is  listed, 
non-Federal  interests  must  comply  with 
the  prohibitions  on  takings  under 
section  9  of  the  ESA  or  associated 
regulations.  If  the  activity  is  funded, 
permitted,  or  authorized  by  a  Federal 
agency,  that  agency  must  comply  with 
the  non-jeopardy  mandate  of  section  7 
of  the  ESA,  which  is  also  a  result  of  the 
listing  of  a  species,  not  of  the 
designation  of  critical  habitat.  Once 
critical  habitat  is  designated,  the  agency 
must  avoid  actions  that  destroy  or 
adversely  modify  that  critical  habitat. 
However,  pursuant  to  NMFS'  ESA 
implementing  regulations,  any  action 
that  destroys  or  adversely  modifies 
critical  habitat  is  also  likely  to 
jeopardize  the  continued  existence  of 
the  species  (See  50  CFR  §  402.02). 
Therefore,  NMFS  does  not  anticipate 
that  the  designation  will  result  in 
significant  additional  requirements  for  . 
non-Federal  interests. 

Scope  and  Extent  of  Critical  Habitat 

Comment:  Several  conunenters 
questioned  NMFS'  delineation  of 
critical  habitat  as  including  all  areas 
currently  accessible  to  the  species.  One 
commenter  stated  that  NMFS  should 
only  designate  areas  as  critical  habitat 
that  have  been  proven  to  contain  the 
species.  Several  commenters  questioned 
why  NMFS  had  not  designated  critical 
habitat  in  marine  areas  while  one 
commenter  agreed  that  omitting  such 
areas  was  appropriate  at  this  stage. 

Response:  Critical  habitat  is  defined 
in  section  3(5)(A)  of  the  ESA  as  the 
specific  areas  within  the  geographic  area 
occupied  by  the  species  on  which  are 
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found  those  physical  or  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  Based  on 
commenters'  concerns  and  on  new 
information  received  during  the  public 
comment  period,  NMFS  has  refined  its 
designation  of  critical  habitat  for 
Umpqua  River  cutthroat  trout.  The 
following  sections  address  these 
commenters'  concerns  and  clarify 
NMFS'  designation  of  critical  habitat  for 
this  species. 

Estuarine  and  Marine  Habitats 

NMFS  recognizes  that  the  Umpqua 
River  estuary  is  an  essential  rearing  area 
and  migration  corridor  for  listed 
Umpqua  River  cutthroat  trout,  and  has 
maintained  the  designation  of  the 
estuary  as  critical  habitat  in  this  final 
rule.  Although  they  are  also  important, 
NMFS  believes  that  marine  habitats  (i.e., 
oceanic  or  nearshore  areas  seaward  of 
the  mouth  of  the  Umpqua  River)  used 
by  listed  Umpqua  River  cutthroat  trout 
do  not  presently  warrant  designation 
and  do  not  appear  to  be  in  need  of 
special  management  consideration  or 
protection.  IDegradation  of  this  portion 
of  the  species'  habitat  does  not  appear 
to  have  been  a  signiBcant  factor  in  the 
decline  of  the  species.  Specifically, 
existing  laws  appear  adequate  to  protect 
these  areas,  and  special  management  of 
this  habitat  is  not  considered  necessary 
at  this  time.  If  additional  evidence 
supports  the  inclusion  of  marine  areas, 
NMFS  may  revise  designated  critical 
habitat  in  accordance  with  50  CFR 
§424.16.  NMFS  will,  of  course, 
continue  to  consult  under  section  7  of 
the£SA  to  address  Federal  actions  that 
may  affect  the  species  or  result  in 
takings  in  the  ocean,  such  as  Federal 
management  of  ocean  fishing. 

Freshwater  Habitats 

NMFS  has  determined  that  it  is 
possible  to  determine  most  river  reaches 
and  lakes  critical  to  the  conservation  of 
listed  Umpqua  River  cutthroat  trout. 
However,  Umpqua  River  cutthroat  trout 
inhabit  a  wide  range  of  habitats,  from 
the  mainstem  Umpqua  River  to  small 
perennial  and  intermittent  streams.  This 
use  of  diverse  habitats  coupled  with  the 
inadequacy  of  existing  species  . 
distribution  maps  makes  it  extremely 
difficult  to  identify  all  specific  river 
reaches  required  by  this  species. 
Furthermore,  designating  each  specific 
river  reach  would  not  necessarily  aid 
current  conservation  efforts  for  this 
species  since  there  is  the  potential  of 
excluding  small,  yet  important, 
tributaries  from  the  critical  habitat 
designation.  Therefore,  it  is  presently 


not  feasible  to  designate  each  particular 
river  reach  that  could  be  considered  as 
critical  habitat  for  Umpqua  River 
cutthroat  trout.  Accordingly,  NMFS  has 
determined  that  it  is  prudent  to   . 
designate  specific  hydrologic  units  (i.e., 
federally-designated  river  basin 
boundaries)  that  include  or  contain  river 
reaches  presently  or  historically 
accessible  to  this  species  (except 
reaches  upstream  of  impassable  natinal 
falls,  and  Soda  Springs  dam).  These 
reaches  are  known  to  contain  physical 
and  biological  featiues  vital  to  the 
conservation  of  Umpqua  River  cutthroat 
trout  (see  Table  4  in  the  regulatory  text). 
Figure  9  identifies  the  general 
geographic  extent  of  larger  rivers,  lakes, 
and  streams  within  hydrologic  units 
designated  as  critical  habitat  for 
Umpqua  River  cutthroat  trout.  Note  that 
Figure  9  does  not  constitute  the 
definition  of  critical  habitat,  but  instead 
is  provided  as  a  general  reference  to 
guide  Federal  agencies  and  interested 
parties  in  locating  the  general 
boundaries  of  critical  habitat  for  listed 
Umpqua  River  cutthroat  trout.  The 
complete  text  delineating  critical  habitat 
for  this  species  can  be  found  in  the  final 
regulation  below.  Table  4  to  this  part 
provides  a  list  of  affected  counties. 

NMFS  acknowledges  that  many  of  the 
river  reaches  within  the  hydrologic 
units  designated  as  critical  habitat  may 
not  presently  be  inhabited  by  the  listed 
species.  Salmonids  and  cutthroat  trout 
in  particular,  are  highly  migratory  and 
utilize  numerous  types  of  habitat 
throughout  their  life  cycles.  This 
species'  life  history  is  not  fully 
understood.  However,  three  separate  life 
forms  have  been  identified  and  are 
included  in  the  listed  ESU:  anadromous 
fish  (ocean-migrating),  potamodromous 
fish  (in-river  migrating),  and  resident 
fish  (fi«shwater  dwelling).  Given  the 
complexity  of  cutthroat  trout's  Hfe 
history  and  the  diversity  of  its  habitat 
needs,  NMFS  believes  that  all  areas  that 
are  currently  accessible  to  the  listed 
species  may  be  critical  to  its  recovery 
and  survival.  Furthermore,  the  vast 
majority  of  streams  in  the  Umpqua  River 
basin  contribute  essential  elements  such 
as  food,  gravel,  large  woody  debris,  and 
water  quality  to  this  species'  habitat. 
Hence,  their  inclusion  as  part  of  the 
critical  habitat  is  in  keeping  with  the 
ESA's  purpose  "*  *  *  to  provide  a 
means  whereby  the  ecosystems  upon 
which  endangered  species  or  threatened 
species  depend  may  be  conserved 
•  •   *"(16U.S.C.  1532(b)).  Until 
information  is  developed  that  allows 
more  definitive  and  detailed 
characterization  of  stream  reaches  as 
critical  or  noncritical,  NMFS  chooses  to 


adopt  a  more  inclusive  critical  habitat 
designation  incorporating  river  reaches 
in  hydrologic  units  presently  or 
historically  accessible  (except  reaches 
upstream  of  impassable  natural  falls, 
and  Soda  Springs  dam)  to  cutthroat 
trout. 

Experience  gained  by  NMFS  through 
section  7  consultations  clearly 
demonstrates  the  importance  of 
assessing  potential  impacts  of  actions 
within  entire  watersheds.  It  is  well 
documented  that  human  activities  in 
areas  outside  the  immediate  stream 
channel  can  have  a  demonstrable  effiect 
on  physical  and  biological  features 
essential  to  the  conservation  of  listed 
Umpqua  River  cutthroat  trout.  For 
example,  road  building  and  timber 
harvest  operations  in  upland  areas  can 
result  in  adverse  modifications  to 
cutthroat  trout  spawning  and  rearing 
areas  via  landslides,  sedimentation,  fuel 
spills,  and  loss  of  riparian  vegetation 
that  provides  shade,  cover,  and  other 
habitat  functions. 

Comment:  Several  commenters 
questioned  why  NMFS  designated 
riparian  areas  300  ft.  (91.4  m)  on  each 
side  of  the  stream  channel  high  water 
line  as  critical  habitat.  Several 
commenters  also  questioned  if  the  300- 
ft.  (91.4  m)  riparian  buffer  applied  to 
nonfish-bearing  streams. 

Response:  Riparian  habitats  provide 
several  essential  elements  for  cutthroat 
trout.  The  reduction  in  riparian  tree 
shade  canopy  can  produce  significant 
increases  in  water  temperatures  (Bottom 
et  al.,  1985;  California  Department  of 
Fish  and  Game,  1994;  Forest  Ecosystem 
Management  Assessment  Team 
(FEMAT),  1993).  Riparian  vegetation 
protects  stream  banks  from  erosion 
through  soil  binding  by  root  masses  and 
the  presence  of  ground  litter  and  dense 
overstory  canopy,  which  impedes  the 
rate  of  surface  runoff  (FEMAT,  1993). 
Riparian  vegetation  provides  important 
substrates  for  aquatic  invertebrates, 
cover  for  predator  avoidance,  and 
resting  habitat  for  many  fish  species. 
Riparian  vegetation  that  is  carried  from 
upland  areas  and  deposited  in  estuaries 
is  a  major  source  of  food  and  habitat  for 
obligatory,  wood-boring  marine 
invertebrates  which  break  down  and 
pass  usable  carbon  into  the  water's 
current  where  it  enters  the  detrital- 
based  marine  food  web  (Sedell  and 
Maser,  1994).  As  much  as  99  percent  of 
the  annual  energy  input,  the  food  base 
for  all  aquatic  communities,  comes  from 
riparian  vegetation  (Reynolds  et  al.. 
1993).  Removal  of  streamside  vegetation 
simplifies  channel  banks  and  destroys 
shelter  for  rearing  fish  species, 
simplifies  channel  shape  so  there  are 
fewer  pools  and  riffles,  and  eventually 
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leads  to  a  wideiiing  of  channels  that  are 
more  prone  to  warming  by  sunlight 
(Botkin  et  ai,  1995;  CaUfomia  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout,  1988;  Cal^^omia  Department  of 
Fish  and  Game.  1994). 

Biophysical  characteristics  and 
processes  that  cj^ate  riparian  zones  vary 
considerably  thudughout  the  range  of 
listed  Umpqua  RJver  cutthroat  trout. 
However,  riparii^  zones  along  the 
Umpqua  River  ar  9  considered  essential 
for  the  conservar  on  of  the  listed  species 
because  they  provide  important  space, 
cover,  and  shelter,  and  increase  river 
productivity.  Furthermore,  healthy 
riparian  zones  hfelp  ensure  that  water 
quality  paramet^is  support 
physiological  an<l  behavioral 
requirements  of  the  listed  species. 

Ill  the  Umpqu^lRiver  basin,  critical 
habitat  includes  the  water,  waterway 
bottom,  and  the  adjacent  riparian  zone. 
A  1992  report  by  the  U.S.  Fish  and 
Wildhfe  Service, (FWS)  states  that 
riparian  streambanks  are  composed  of 
natural,  eroding  substrates  supporting 
vegetation  that  either  overhangs  or 
protrudes  into  the  water  and, 
consequently,  pnjvides  shade  and 
escape  cover  for  ialmonids  and  other 
wildhfe.  Furthermore,  according  to  a 
1993  report  by  FEMAT,  riparian  zones 
consist  of  "areas  where  the  vegetation 
complex  and  microcUmate  conditions 
are  products  of  the  combined  presence 
and  influence  of  perennial  and/or 
intermittent  wate<,  associated  high 
water  tables,  and}  ioils  that  exhibit  some 
wetness  characteristics."  The  FEMAT 
report  contains  a  comprehensive  review 
of  riparian  ecosyitem  components,  and 
specifies  that  riparian  zones  for 
fishbearing  streai^s  should  consist  of 
"*  *  *  the  area  on  either  side  of  the 
stream  extendingi  from  the  edges  of  the 
active  stream  ch^nel  to  the  top  of  the 
inner  gorge,  or  to  the  outer  edges  of  the 
100-year  fioodplain.  or  to  the  outer 
edges  of  riparian  vegetation,  or  to  a 
distance  equal  to  the  height  of  two  site- 
potential  trees,  oi  &00  ft.  (91.4m)  slope 
distance  (600  ft.  (182.8  m).  including 
both  sides  of  the  stream  channel), 
whichever  is  greatest." 

Since  adverse  mjodincation  of  riparian 
zones  may  impedia  the  recovery  of  the 
endangered  Ump^j^a  River  cutthroat 
trout,  the  adjacent  [riparian  zone  is 
included  in  the  ciijtical  habitat 
designation.  It  is  jihportant  to  note  that 
this  critical  habitit  designation  includes 
all  river  reaches  ojflthe  Umpqua  River 
currently  accessiqjje  to  endangered 
Umpqua  River  cutthroat  trout.  In  most 
cases,  this  critical  habitat  designation 
will  encompass  h^bearing  streams 
only. 


NMFS  recognizes  that  the  influences 
of  riparian  vegetation  progressively 
decrease  away  from  the  water  source 
(e.g.,  river),  making  it  difficuU  to 
identify  discrete  boundaries  for  the 
riparian  zones.  As  a  reasonable 
benchmark.  NMFS  defines  the  "adjacent 
riparian  zone"  as  those  areas  within  a 
slope  distance  of  300  ft.  (91.4  m)  from 
the  normal  line  of  high  water  of  a  stream 
channel  or  from  the  shoreline  of  a 
standing  body  of  water.  NMFS  points 
out  that  this  definition  is  adopted  solely 
as  a  means  by  which  agencies  can 
evaluate  the  potential  risk  of  proposed 
actions  on  designated  critical  habitat. 
The  actual  delineation  of  riparian  zones 
at  the  site  of  a  proposed  action  can  be 
more  accurately  identified  through 
section  7  consultations. 

Comment:  One  commenter  stated  that 
NMFS  should  exclude  areas  above  Soda 
Springs  dam  on  the  North  Umpqua 
River  from  a  critical  habitat  designation 
since:  (1)  cutthroat  troQt  do  not 
ciurently  inhabit  the  area  above  Soda 
Springs  dam,  and  (2)  available  habitat 
above  Soda  Springs  dam  is  not  essential  ' 
for  the  conservation  of  the  species. 

Response:  Since  the  proposed  Usting. 
several  new  sources  of  information 
indicate  that  cutthroat  trout  do  not 
occiu  in  the  North  Umpqua  River  above 
Soda  Springs  dam.  Surveys  conducted 
by  PacifiCorp  in  the  North  Umpqua 
River  and  tributaries  above  Soda 
Springs  dam  indicate  that  these  areas 
are  dominated  by  rainbow  trout,  brown 
trout,  and  brook  trout  and  do  not 
contain  cutthroat  trout  (PacifiCorp, 
1997). 

PacifiCorp's  analysis  u)pears  to  be 
supported  by  recent  survey  work 
conducted  by  the  U.S.  Forest  Service 
(USFS)  in  this  area.  In  a  recent  survey 
conducted  by  USFS  biologists  in  Fish 
Creek,  a  tributary  to  the  North  Umpqua 
River  just  above  Soda  Springs  dam, 
USFS  personnel  collected  samples  of 
fish  thought  to  be  cutthroat  trout,  or 
cutthroat  trout-rainbow  trout  hybrids 
(USFS.  1997).  These  samples  were  sent 
to  NMFS  for  genetic  analysis.  Initial  lab 
resuhs  indicate  that  all  the  fish 
submitted  are  rainbow  trout,  not 
cutthroat  trout  (NMFS,  1997). 
Aside  from  new  information 
submitted  by  PacifiCorp  and  USFS,  the 
Oregon  Department  of  Fish  and  Wildhfe 
(ODFW)  has  previously  stated  its  belief 
that  no  cutthroat  trout  occur  above  Soda 
Springs  dam  (ODFW,  1996). 

Regardless  whether  cutthroat  trout 
ciurently  occur  above  Soda  Springs 
dam.  NMFS  may  designate  areas  as 
u-itical  habitat  outside  the  current 
species  range  if  it  finds  that  designation 
of  the  present  range  would  be 
inadequate  to  ensure  conservation  of  the 


species  (50  CFR  §  424.12(e)).  hi  the 
present  case,  areas  above  sioda  Springs 
dam  appear  to  be  inhabited  by  species 
that  could  outcompete  or  hybridize  with 
introduced  cutthroat  trout,  reducing  the 
species'  viability  in  this  area 
(PacifiCorp,  1997). 

Based  on  new  information  submitted 
by  PacifiCorp  and  USFS  and  on 
previous  comments  from  ODFW,  NMFS 
concludes  that  habitat  areas  above  Soda 
Springs  dam  are  not  currently  essential 
for  the  conservation  of  listed  Umpqua 
River  cutthroat  trout.  Therefore,  NMFS 
is  revising  the  proposed  critical  habitat 
designation  to  exclude  areas  above  Soda 
Springs  dam  on  the  North  Umpqua 
River  bom  Umpqua  River  cutthroat 
trout  critical  habitat.  NMFS  may.  in  the 
future,  revise  this  designation  should 
new  information  come  to  light 
indicating  that  such  habitat  areas  are 
essential  for  conservation  purposes. 

Even  though  NMFS  is  not  designating 
areas  above  Soda  Springs  dam  as  critical 
habitat  for  Umpqua  River  cutthroat 
trout,  this  in  no  way  affects  NMFS' 
listing  of  resident  or  potamodromous 
cutthroat  trout  should  they  be  found  in 
the  future  to  exist  above  Soda  Springs 
dam.  If  cutthroat  trout  are  found  to 
occur  above  the  dam  in  the  future, 
parties  will  have  the  duty  to  avoid 
"take"  under  section  9  of  the  ESA. 

Adequacy  of  Existing  Management 
Plans 

Comment:  Several  commenters  stated 
that  existing  management  plans  and 
conservation  initiatives  were  sufficient 
to  protect  Umpqua  River  cutthroat  trout 
and  its  habitat,  and,  therefore,  the 
proposed  critical  habitat  designation  is 
not  warranted. 

Response:  NMFS  considered  existing 
regulatory  mechanisms  and 
conservation  plans  applicable  to 
Umpqua  River  cutthroat  trout  and  its 
habitat  in  the  August  9, 1996,  final 
listing  determination  (61  FR  41514).  In 
that  Federal  Register  notice,  a  variety  of 
Federal  and  state  laws  and  programs 
were  found  to  have  affected  the 
abundance  and  survival  of  anadromous 
fish  populations  in  the  Umpqua  River 
Basin  (61  FR  41520).  NMFS  concluded 
that  available  reeulatory  mechanisms 
were  inadequateand  continued  to 
represent  a  potential  threat  to  the 
species'  existence  (61  FR  41520). 

Since  the  final  listing  determination, 
the  State  of  Oregon  completed  a 
significant  conservation  initiative 
entitled  the  Oregon  Coastal  Salmon 
Restoration  Initiative  (OCSRI).  The 
OCSRI  currently  focuses  on  factors  that 
have  led  to  the  decline  of  coastal  coho 
salmon.  In  addressing  these  factors,  the 
State  has  implemented  measures  to 
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improve  habitat  quality  and  lessen 
impacts  firom  hatchery  and  harvest 
practices. 

NMFS  believes  that  habitat  measures 
contained  in  the  OCSRI  will  likely 
provide  benefits  for  Umpqua  River 
cutthroat  trout  over  the  long  term. 
However,  the  OCSRI  relies  exclusively 
on  Federal  measures  to  protect  salmon 
habitat  on  Federal  lands.  The  majority 
of  lands  within  the  range  of  Umpqua 
River  cutthroat  trout  are  in  Federal 
ownership.  Therefore,  under  the  OCSRI, 
it  is  imperative  that  existing  Federal 
protections  under  the  Northwest  Forest 
Plan  and  related  Federal  measures  that 
are  described  in  the  OSCRI  protect  the 
species  to  the  greatest  extent.  On  private 
lands,  the  OCSRI  relies  heavily  upon 
voluntary  measures  to  protect  and 
enhance  aquatic  habitat.  NMFS  believes 
that  these  voluntary  measures  may 
benefit  Umpqua  River  cutthroat  trout. 
However,  given  the  present  status  of  the 
species  (endangered),  NMFS  concludes 
that  it  would  be  imprudent  to  rely  on 
voluntary  measures  on  private  lands  to 
conserve  this  species  and  its  habitat. 
Critical  habitat  designation  will  assure 
careful  scrutiny  of  and  priority  attention 
to  Federal  actions  that  may  impact 
Umpqua  River  cutthroat  trout  habitats, 
resulting  in  strengthened  protection  for 
this  endangered  species. 

Changes  From  the  Proposed  Rule 

Section  226.22  incorrectly  amended 
references  to  the  hydrologic  unit  maps 
in  the  proposed  rule.  These  maps  have 
been  correctly  ^ferenced  in  this  final 
rule. 

Critical  Habitat  of  Umpqua  River 
Cutthroat  Trout 

Available  biological  information  for 
listed  Umpqua  River  cutthroat  trout  can 
be  found  in  the  species'  status  review 
(Johnson  et  al.,  1994)  and  in  Federal 
Register  notices  of  proposed  and  final 
listing  determinations  (  see  59  FR 
35089.  July  8.  1994);  61  FR  41514. 
August  9. 1996).  Critical  habitat  consists 
of  five  components,  spawning  and 
juvenile  rearing  areas,  juvenile 
migration  corridors,  areas  for  growth 
and  development  to  adulthood,  adult 
migration  corridors,  and  over-wintering 
habitat.  The  Pacific  Ocean  areas  used  by 
listed  cutthroat  trout  for  growrth  and 
development  to  adulthood  are  not  well 
understood,  and  essential  areas  and 
features  have  not  been  identified. 

The  current  geographic  range  of 
Umpqua  River  cutthroat  trout  includes 
nearshore  ocean  areas,  the  mainstem 
Umpqua  River  and  its  tributaries,  and 
the  North  and  South  Umpqua  Rivers 
and  their  tributaries.  NMFS  has 
determined  that  the  current  freshwater 


and  estuarine  range  (referred  to  as  the 
in-river  range)  of  the  species  is  adequate 
to  ensure  the  species'  conservation.  The 
species'  current  in-river  range 
encompasses  all  critical  habitat  features 
(e.g.,  riverine  conditions,  estuaries, 
headwater  areas)  in  sufficient  quantity 
to  ensure  conservation  of  the  species. 
Therefore,  designation  of  habitat  areas 
outside  the  species'  current  in-river 
range  is  not  necessary. 

NMFS  recognizes  the  Umpqua  River 
estuary  is  an  essentiaLmigration 
corridor  for  listed  Umpqua  River 
cutthroat  trout  and,  accordingly,  has 
included  estuary  areas  as  critical  habitat 
in  this  designation.  However,  the 
importance  of  marine  habitats  (i.e., 
oceanic  or  near  shore  areas  seaward  of 
the  mouth  of  the  Umpqua  River)  is  not 
well  understood  (Pauley,  1989;  Behnke. 
1992).  In  addition  to  a  lack  of  biological 
information  concerning  the  marine  life 
history  phase  of  cutthroat  trout,  a  need 
for  special  management  consideration  or 
protection  of  this  habitat  is  not 
apparent.  Based  on  present  information, 
degradation  of  this  portion  of  the 
species'  habitat  does  not  appear  to  have 
been  a  significant  factor  in  the  decline 
of  the  species. 

Essential  features  of  the  designated  in- 
river  areas  include  adequate  substrate, 
water  quality,  water  quantity,  water 
temperature,  food,  riparian  vegetation, 
and  access.  Juvenile  migration  corridors 
include  the  North  and  South  Umpqua 
Rivers  and  the  mainstem  Umpqua  River 
to  the  Pacific  Ocean.  Essential  features 
of  the  juvenile  migration  corridors 
include  adequate:  (1)  Substrate;  (2) 
water  quality;  (^  water  quantity;  (4) 
water  temperature;  (5)  Avater  velocity; 
(6)  cover/shelter;  (7)  food;  (8)  riparian 
vegetation;  (9)  space;  and  (10)  safe 
passage  conditions.  Adult  migration 
corridors  and  their  essential  features  are 
the  same  as  those  identified  for  juvenile 
migration  corridors. 

Critical  Habitat:  Geographic  Extent 

Critical  habitat  includes  all  river 
reaches  accessible  to  listed  Umpqua 
River  cutthroat  trout  fi"om  a  straight  line 
connecting  the  west  end  of  the  South 
jetty  and  the  west  end  of  the  North  jetty 
and  including  all  Umpqua  River 
estuarine  areas  (including  the  Smith 
River)  and  tributaries  proceeding 
upstream  from  the  Pacific  Ocean  to  the 
confluence  of  the  North  and  South 
Umpqua  Rivers;  the  North  Umpqua 
River,  including  all  tributaries,  from  its 
confluence  with  the  mainstem  Umpqua 
River  to  Soda  Springs  dam;  the  South 
Umpqua  River,  including  all  tributaries, 
from  its  confluence  with  the  mainstem 
Umpqua  River  to  its  headwaters 
(including  Cow  Creek,  tributary  to  the 


South  Umpqua  River).  Critical  habitat 
includes  all  waterways  below 
longstanding.  natiuvUy  impassable 
barriers  (i.e..  natural  water  £alls  in 
existence  for  over  several  himdred 
years).  Critical  habitat  includes  the 
bottom  and  water  of  the  waterways  and 
adjacent  riparian  zone.  The  riparian 
zone  includes  those  areas  within  300  ft. 
(91.4  m)  of  the  normal  line  of  the  high 
water  mark  of  the  stream  channel  or 
from  the  shoreline  of  a  standing  body  of 
water. 

Expected  Economic  Impacts  of 
Designating  Critical  Habitat 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  Consideration  of 
Economic,  Environmental  and  Other 
Factors  section  of  this  preamble). 
Incremental  impacts  result  from  special 
management  activities  in  areas  outside 
the  present  distribution  of  the  listed 
species  that  have  been  determined  to  be 
essential  to  the  conservation  of  the 
species.  However,  NMFS  has 
determined  that  the  species'  present  in- 
river  range  contains  sufficient  habitat 
for  conservation  of  the  species. 
Therefore,  NMFS  finds  that  there  are  no 
incremental  impacts  associated  with 
this  critical  habitat  designation. 

Activities  That  May  A£fiect  Critical 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
listed  Umpqua  River  cutthroat  trout. 
These  activities  include  water  and  land 
management  actions  of  Federal  agencies 
(i.e.,  U.S.  Forest  Service,  U.S.  Bureau  of 
Land  Management,  U.S.  Bureau  of 
Reclamation,  the  Federal  Highway 
Administration,  and  the  Federal  Energy 
Regulatory  Commission)  and  related  or 
similar  actions  of  other  federally- 
regulated  projects  and  lands,  including 
livestock  grazing  allocations  in  the 
Umpqua  River  Basin  by  the  U.S.  Forest 
Service  and  U.S.  Bureau  of  Land 
Management;  hydropower  operators 
(i.e.,  PacifiCorp)  in  the  Umpqua  River 
system  licensed  by  th6  Federal  Energy 
Regulatory  Commission;  timber  sales  in 
the  Umpqua  River  Basin  conducted  by 
the  U.S.  Forest  Service  and  U.S.  Bureau 
of  Land  Management;  road  building 
activities  authorized  by  the  Federal 
Highway  Administration,  U.S.  Forest 
Service,  and  U.S.  Bureau  of  Land 
Management;  and  mining  and  road 
building  activities  authorized  by  the 
State  of  Oregon.  Other  actions  of 
concern  include  dredge  and  fill,  mining. 
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and  bank  statiiiization  activities 
authorized  aijd/or  conducted  by  the 
U.S.  Army  Cq^s  of  Engineers 
throughout  the  Umpqua  River  Basin. 

Federal  ageff^cies  that  will  most  likely 
be  affected  by  this  critical  habitat 
designation  ii^Uude  the  U.S.  Forest 
Service.  U.S.  ^ureau  of  Land 
Management,  y.S.  Bureau  of 
Reclamation,  |U.S.  Army  Corps  of  . 
Engineers,  the  I'ederal  Highway 
Administration,  and  the  Federal  Energy 
Regulatory  Cqpmission.  This 
designation  W^l  provide  clear 
notification  to  these  agencies,  private 
entities,  and  the  public  of  critical 
habitat  designated  for  listed  Umpqua 
River  cutthroat  trout  and  the  protection 
provided  for  tnat  habitat  by  the  ESA 
section  7  consQltation  process.  This 
designation  will  also  assist  these 
agencies  and  khers  in  evaluating  the 
potential  effecns  of  their  activities  on 
listed  Umpqu^  River  cutthroat  trout  and 
their  critical  habitat  and  in  determining 
when  consultation  with  NMFS  would 
be  appropriat^l 

Need  for  Special  Management 
Considerationf  or  Protection 

To  ensure  that  the  essential  ateas  and 
features  are  m^ntained  or  restored, 
special  management  may  be  needed. 
Activities  tha^  piay  require  special 
management  (tt^nsiderations  for  listed 
Umpqua  River  cutthroat  trout  spawning 
and  juvenile  rearing  areas  include,  but 
are  not  limitedlto:  (1)  Land 
management:  i^)  timber  harvest;  (3) 
water  poUutio^;  (4)  livestock  grazing;  (5) 
habitat  restoration;  (6)  irrigation  water 
withdrawal;  (71  mining;  (8)  road 
construction;  uid  (9)  dam  operation  and 
maintenance,  fior  juvenile  and  adult 
migration  con  ildors,  special 
management  c  onsiderations  also 
include  dredge  and  fill  activities,  and 
dam  operatiorj^.  Not  all  of  these 
activities  are  necessarily  of  current 
concern;  howeyer,  they  indicate  the 
potential  type^  of  activities  that  will 
require  consultation  in  the  future.  No 
special  managetnent  considerations 
have  been  identified  for  listed  Umpqua 
River  cutthroalj  trout  residing,  in  the 
ocean  environment. 

National  EnviHinmental  Policy  Act 

NMFS  has  aetermined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  under j  {he  authority  of  the 
National  Envitbnmental  Policy  Act  of 
1969,  need  noi  be  prepared  for  this 
critical  habitat  designation.  See  Douglas 
County  V.  Babbitt.  48  F.3D  1495  (9th  Cir. 
1995],  cert,  deiiiied,  116  S.Ct.  698  (1996). 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  not  significant  for 
purooses  of  E.O.  12866. 

NMFS  is  designating  only  the  current 
range  of  this  species  as  critical  habitat. 
The  current  range  encompasses  a  wide 
range  of  habitat,  including  small 
tributary  reaches,  as  well  as  mainstem, 
off-channel  and  estuarine  areas.  Areas 
excluded  from  this  final  designation 
include  nearshore  habitats  in  the  Pacific 
Ocean,  historically  occupied  areas 
above  Soda  Springs  dam,  and  headwater 
areas  above  impassable  natural  barriers 
(e.g..  long-standing,  natural  waterfalls). 
NMFS  has  concluded  that  currently 
inhabited  areas  within  the  range  of 
Umpqua  Rivej  cutthroat  trout  are  the 
minimum  habitat  necessary  to  ensiu« 
conservation  and  recovery  of  the  listed 
species. 

Since  NMFS  is  designating  the 
current  range  of  the  Usted  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  small  entities, 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  ensure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (16 
U.S.C.  §  1536(a)(2)).  The  consultation 
requirements  of  section  7  are 
nondiscretionary  and  are  effective  at  the 
time  of  species'  listing.  Therefore, 
Federal  agencies  must  consult  with 
NMFS  and  ensure  their  actions  do  not 
jeopardize  a  listed  species,  regardless  of 
whether  critical  habitat  is  designated. 

In  the  future,  if  NMFS  determines  that 
designation  of  habitat  areas  outside  the 
species'  current  range  is  necessary  for 
conservation  and  recovery,  NMFS  will 
analyze  the  incremental  costs  of  that 
action  and  assess  its  potential  impacts 
on  small  entities,  as  required  by  the 
Regulatory  Flexibility  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
organizations,  and  governments. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 
■  This  rule  does  not  contain  a 
coUection-of-information  requirement 


for  purposes  of  the  Paperwork 
Reduction  Act. 

The  AA  has  determined  that  the 
proposed  designation  is  consistent,  to 
the  maximum  extent  practicable,  with 
the  approved  Coastal  Zone  Management 
Program  of  the  State  of  Oregon.  This 
determination  has  been  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

References 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Jim  Lynch, 
NMFS  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 

Dated:  December  18. 1997. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226  is  to  be 
amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows:. 

Authority:  16  U.S.C.  1533. 

2.  Section  226.22.  introductory 
paragraph,  is  amended  by  revising  the 
sixth  sentence  to  read  as  follows: 

§  226.22    Snake  River  Sockeye  Salmon 
(Oncorhynchus  nerka),  Snake  River  Spring/ 
Summer  Chinook  Salmon  (Oncorhynchus 
tshawytscha).  Snake  River  Fall  Chinook 
Salmon  (Oncorhynchus  tshawytscha). 

•  *  *  Hydrologic  units  (table  3)  are 
those  defined  by  the  Department  of  the 
Interior  (DOI).  U.S.  Geological  Survey 
(USGS)  publication,  "Hydrologic  Unit 
Maps,  United  States  Geological  Survey 
Water  Supply  Paper  2294,  1987",  and 
the  following  DOI.  USGS,  1:500.000 
scale  hydrologic  unit  map:  State  of 
Oregon.  1974;  State  of  Washington, 
1974;  State  of  Idaho,  1974,  which  are 
incorporated  by  reference.  *  •  • 

3.  Section  226.23  is  added  to  subpart 
C  to  read  as  follows: 

§  226.23    Umpqua  River  cutthroat  trout 
(Oncorhynchus  clarki  clarki). 

(a)  The  following  areas  consisting  of 
the  water,  waterway  bottom,  and 
adjacent  riparian  zone  of  specified  lakes 
and  river  reaches  in  hydrologic  units 
presently  accessible  to  listed  Umpqua 
River  cutthroat  trout.  Adjacent  riparian 
zones  are  defined  as  those  areas  within 
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a  slope  distance  of  300  ft.  (91.4  m)  ft'om 
the  normal  line  of  high  water  of  a  stream 
channel  (600  ft.  or  182.8  m,  when  both 
sides  of  the  stream  channel  are 
included)  or  from  the  shoreline  of  a 
standing  body  of  water.  Figure  9  to  this 
part  identiftes  the  general  geographic 
extent  of  larger  rivers,  lakes,  and 
streams  within  hydrologic  units 
designated  as  critical  habitat  for 
Umpqua  River  cutthroat  trout.  Note  that 
Figure  9  does  not  constitute  the 
definition  of  critical  habitat  but,  instead, 
is  provided  as  a  general  reference  to 
guide  Federal  agencies  and  interested 
parties  in  locating  the  general 
boundaries  of  critical  habitat  for  listed 
Umpqua  River  cutthroat  trout.  The 
complete  text  delineating  the  critical 
habitat  for  the  species  follows. 
Hydrologic  imits  are  those  defined  by 
the  E)epartment  of  the  Interior  (DOI), 
U.S.  Geological  Survey  (USGS) 
publication,  "Hydrologic  Unit  Maps, 
Water  Supply  Paper  2294,  1986,  and  the 
following  DOI,  USGS,  1:500,000  scale 
hydrologic  unit  map:  State  of  Oregon 
(1974)  which  is  incorporated  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  USGS  publication  and 
maps  may  be  obtained  from  the  USGS, 
Map  Sales.  Box  25286,  Denver,  CO 
80225.  Copies  may  be  inspected  during 


normal  business  hours  at  NMFS, 
Protected  Resources  Division,  525  NE 
Oregon  St.,  Suite  500,  Portland,  OR 
97232-2737,  or  NMFS,  Office  of 
Protected  Resources,  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(b)  Geographic  boundaries.  All  river 
reaches  accessible  to  listed  Umpqua 
RiveHjutthroat  trout  in  the  Umpqua 
River  from  a  straight  line  connecting  the 
west  end  of  the  South  jetty  and  the  west 
end  of  the  North  jetty  and  including  all 
Umpqua  River  estuarine  areas 
(including  the  Smith  River)  and 
tributaries  proceeding  upstream  from 
the  Pacific  Ocean  to  die  confluence  of 
the  North  and  South  Umpqua  Rivers; 
the  North  Umpqua  River,  including  all 
tributaries,  from  its  confluence  with  the 
mainstem  Umpqua  River  to  Soda 
Springs  dam;  the  South  Umpqua  River, 
including  all  tributaries,  from  its 
confluence  with  the  mainstem  Umpqua 
River  to  its  headwaters  (including  Cow 
Creek,  tributary  to  the  South  Umpqua 
River).  Critical  habitat  includes  all  river 
reaches  below  longstanding,  naturally 
impassable  barriers  (i.e.,  waterfalls  in 
existence  for  several  himdred  years)  in 
the  following  hydrologic  units:  North 
Umpqua,  South  Umpqua,  and  Umpqua. 
Critical  habitat  borders  on  or  passes 
through  the  following  counties  in 


Oregon:  Douglas,  Lane,  Coos,  Jackson, 
and  Klamath  counties.  Perennial  rivers 
and  creeks  within  the  defined  areas  are 
also  included  in  the  critical  habitat 
designation  (but  are  not  specifically 
named),  unless  otherwise  noted.  Critical 
habitat  maps  are  available  upon  request 
from  NMFS,  Protected  Resources 
Division,  525  NE  Oregon  St.,  Suite  500, 
Portland,  OR  97232-2737,  telephone 
(503/230-5422). 

4.  Table  4  is  added  to  part  226  to  read 
as  follows: 

Table  4. — Hydrologic  Units  * 
Containing  Critical  Habitat  for 
Endangered  Umpqua  River  Cutthroat 
Trout  and  Counties  Contained  in  Each 
Hydrologic  Unit. 


Hydrologic  unit 
name 


North  Umpqua 
South  Umpqua 
Umpqua 


Hydro- 
logic  unit 
No. 


17100301 
17100302 
17100303 


Counties  con- 
tained in  hydro- 
logic  unit 


Douglas,  Lane, 
Klamath. 

Douglas,  Jack- 
son, COOS: 

Douglas,  Lane. 
Coos. 


'  1  Hydrologic  units  and  names  taken  from 
DOI,  USGS  1:500.000  scale  State  of  Oregon 
(1974)  hydrologic  unit  map  (available  from 
USGS). 

6.  Figure  9  to  part  226  is  added  to 
read  as  follows: 
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Proposed  Rules 


Federal  Regista' 

Vol.  63,  No.  6 

Friday,  January  9,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Part  1301 

Notice  Of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Coimnission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  whether  to  adopt  as  a  Final 
Rule  the  Proposed  Rule  to  exempt  from 
the  compact  over-order  price  regulation 
fluid  milk  utilized  for  child  nutrition 
programs  and  distributed  by  handlers 
during  the  1998-1999  contract  year.  The 
Commission  will  also  deliberate  and 
make  a  final  ruling  on  a  handler  petition 
for  exemption  from  the  price  regulation. 
Certain  matters  relating  to 
administration  will  also  be  considered 
and  acted  upon. 

DATES:  The  meeting  is  scheduled  for 
January  16, 1998  commencing  at  10:00 
a.m.  to  adjournment. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Iim,  Capitol  Room,  172 
North  Main  Street,  Concord,  NH  (exit  14 
off  Interstate  93). 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  its 
regularly  scheduled  monthly  meeting. 
The  Compact  Commission  will 
deliberate  and  act  upon  whether  to 
adopt  as  a  Final  Rule  the  Proposed  Rule 
to  exempt  from  the  regulation  fluid  milk 
distributed  by  handlers  during  the 
1998-1999  contract  year  under 
competitive  bid  contracts  with  School 
Food  Authorities  in  New  England  for 
Child  Nutrition  Programs  qualified  for 
reimbiu-sement  under  the  National 
School  Lunch  Act  of  1946  and  the  Child 
Nutrition  Act.  See  62  FR  65226 


(December  11, 1997).  The  Commission 
will  also  deliberate  and  make  a  final 
ruling  on  Horizon  Organic  Dairy's 
petition  for  exemption  from  the  price 
regulation.  Docket  #HEP-97-009. 
Certain  matters  relating  to 
administration,  including  final  approval 
of  the  contract  with  participating 
universities  to  conduct  the  market 
impact  study  required  by  the  price 
regulation,  will  also  be  considered  and 
acted  upon. 

(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147,  of  the  Federal 
Agriculture  Improvement  and  Reform  Act 
(FAIR  ACT),  Pub.  L.  104-127,  and  as  thereby 
set  forth  in  S.J.  Res.  28(l)(b)  of  the  104th 
Congress:  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Glickman,  August 
8, 1996  and  March  20, 1997.  (b)  Bylaws  of 
the  Northeast  Dairy  Compact  Commission, 
adopted  November  21, 1996) 
Daniel  Smith, 
Executive  Director. 

(FR  Doc.  98-588  Filed  1-8-98;  8:45  am) 
BiUJNQ  CODE  1tS0-«1-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surtece  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 
[SPATS  Na  AR-031-FOR] 

Ariiansas  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 


SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Arkansas 
regulatory  program  (hereinafter  the 
"Arkansas  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  and 
additions  of  regulations  periiiining  to 
revegetation  success  standards  and 
selective  husbandry  practices  that 
would  not  extend  the  period  of 
responsibility  for  revegetative  success 
and  bond  liability.  The  amendment  is 
intended  to  revise  the  Arkansas  program 
to  be  consistent  with  the  corresponding 


Federal  regulations  and  improve 
operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.  on  February 
9, 1998.  If  requested,  a  public  hearing 
on  the  proposed  amenchnent  will  be 
held  on  February  3, 1998.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  c.s.t.  on  January  26, 1998. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom.  Director.  Tulsa  Field  Office, 
at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hoiu^, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfit)m,  Director,  Tulsa 
Field  Office,  Office  of  Siuface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Surface  Mining 
and  Reclamation  Division,  8001 
National  Drive,  Little  Rock.  Arkansas 
72219-8913.  Telephone  (501)  682-0744. 
FOR  FURTHER  INFOmMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  Background 
information  on  the  Arkansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
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the  Novemberlzi,  1980.  Federal 
Register  (45  FR  77003).  Arkansas 
amended  its  program  by  submitting 
provisions  thW  satisfied  all  of  the 
conditions  of  [the  Secretary's  approval  of 


November  2l|  |l980.  Effective  January 
22. 1982,  OSNil  removed  the  conditions 
oftheapprovk  of  the  Arkansas 
permanent  reg  jlatory  program. 
Information  ari  the  removal  of  the 
conditions  can  be  found  in  January  22, 
1982,  Federal  Register  (47  FR  3108). 
Subsequent  anions  concerning  the 
conditions  of  bbproval  and  program 
amendments  can  be  found  at  30  CFR 
904.12,  904.15,  and  904.16. 


II.  Descriptio^ 
Amendment 


of  the  Proposed 


By  letter  datftd  November  24, 1997 
(Administrative  Record  No.  AR-560), 
Arkansas  submitted  a  proposed 
amendment  to  Its  program  pursuant  to 
SMCRA.  Arka|isas  submitted  the 
proposed  amendment  at  its  own 
initiative.  Arkansas  proposes  to  amend 
the  Arkansas  Surface  Coal  Mining  and 
Reclamation  Code  to  include 
rev^etation  ^^itcess  standards  at 
section  816.11S.  Arkansas  also 
submitted  copies  of  the  parts  of  the 
United  States  tiepartment  of 
Agriculture.  Nytural  Resources 
Conservation  Service  (NCRS)  Arkansas 
Field  Office  Technical  Guide  to  which 
the  proposed  amendment  refers.  The 
full  text  of  the  Proposed  program 
amendment  and  the  parts  of  the 
Technical  Guide  submitted  by  Arkansas 
are  available  foi  public  inspection  at  the 
locations  listed  iabove  under  ADDRESSES. 
A  brief  discussjibn  pf  the  proposed 
amendment  is  Presented  below. 

1.  ASCMRC  Subsection  816.116(a) 
General  Revegetation  Success  Standards 

Arkansas  prq|ioses  to  delete  existing 
paragraph  (1)  ahd  redesignate  existing 
paragraph  (2)  as  (1).  Arkansas  also 
proposes  to  revlke  the  second  sentence 
of  redesignated;  paragraph  (1)  to  read, 
"Ground  cover,  production,  or  stocking 
shall  be  considfered  equal  to  the 
approved  success  standard  when  they 
are  not  less  thajij  90  percent  of  the 
success  standards  in  paragraphs  (b)(1), 
and  (2)  of  this  section." 

2.  ASCMRC  Sub^ecUon  816.116(b)(1) 
Revegetation  Success  Standards  for 
'  Areas  Developed  for  Use  as  Grazing  and 
Pasture  Land 

Arkansas  proposes  to  delete  the 
existing  language  at  subsection 
816.116(b)(1)  arid  replace  it  with  the 
following  language: 

(1)  Areas  develo^d  for  use  as  a  grazing 
land  or  pasture  laiyd  shall  be  maintained 
using  proper  man^^ement  practice  as  set 


forth  in  the  United  States  Department  of 
Agriculture,  Natural  Resources  Conservation 
Service  (NRCS)  Arkansas  Field  Office 
Technical  Guide  Section  IV,  Codes  342.  510. 
and  512)  and  this  subsection  until  the  end  of 
the  responsibility  period.  Production  for 
proof  of  productivity  purposes  shall  be 
initiated  within  five  years  after  completion  of 
backfilling  and  final  grading;  and  (i)  The 
ground  cover  and  production  of  living  plants 
on  the  revegetated  area  shall  be  at  least  equal 
to  that  of  a  reference  area,  except  for  erosion 
control  devices  and  other  structure  (i.e., 
levees,  ditches,  waterways,  impounding 
structures,  etc.).  The  productivity  and  ground 
cover  figures  shall  have  a  90-percent 
statistical  confidence  (i.e.,  one-sided  test 
with  a  0.10  alpha  error)  derived  from  any  two 
years  of  the  five  year  responsibility  period 
prior  to  release  of  the  performance  bond, 
except  for  the  first  year;  or  (ii)  When  no 
reference  area  is  employed,  productivity 
success  [tons  of  grass,  animal  unit  months 
(A.U.M.),  and/or  legumes  per  acre,  etc.), 
except  for  erosion  control  devices  and  other 
structures  (i.e.,  levees,  ditches,  waterways, 
impounding  structures,  etc.),  shall  be 
considered  successful  if  it  is  90  percent  of  the 
predicted  yields  under  improved 
management  established  by  the  NRCS's 
respective  county  District  Conservationist, 
County  Soil  Manual,  and/or  Soil  Survey 
Database  for  the  vegetation  type(s)  planted  on 
the  soil  series  present  before  the  area  was 
disturbed.  Ground  cover  shall  be  considered 
successful  if  it  is  90  percent.  The 
productivity  and  ground  cover  figures  shall 
have  a  90-percent  statistical  confidence  (i.e., 
one-sided  test  with  a  0.10  alpha  error) 
derived  from  any  two  years  of  the  five 
responsibility  period  prior  to  release  of  the 
performance  bond,  except  for  the  first. 

3.  ASCMRC  Subsection  816.116(b)(2) 
Proof  of  Productivity  Standards  for  Area 
Developed  for  Use  as  Cropland 

Arkansas  proposes  to  delete  the 
existing  language  at  subsection 
816.116(b)(2)  and  replace  it  with  the 
following  language: 

(2)  For  those  areas  developed  for  use  as 
cropland,  production  for  proof  of 
productivity  purposes  shall  be  initiated 
within  ten  years  after  completion  of 
backfilling  and  final  grading,  and  (i) 
Production  on  the  revegetated  areas  shall  be 
at  least  equal  to  that  of  a  reference  area, 
except  for  erosion  control  devices  and  other 
structures  (i.e.,  levees,  ditches,  waterways, 
impounding  structures,  etc.)  With  a  90- 
percent  statistical  confidence  (i.e.,  one-sided 
test  with  a  0.10  alpha  error)  for  a  minimum 
of  any  two  crop  years  of  ten  year 
responsibility  period  prior  to  release  of  the 
performance  bond,  except  the  first  year  of  the 
five  year  responsibility  period;  or  (ii)  When 
no  reference  area  is  employed,  90  percent  of 
that  crop  production  established  in  NRCS's 
respective  county  District  Conservationist, 
County  Soil  Survey  Manual,  and/or  the  Soil 
Siuvey  Database  for  the  soil  series  present 
prior  to  disturbance  with  a  90-percent 
.statistical  confidence  (i.e.,  one-sided  test 
with  a  0.10  alpha  error)  for  a  minimum  of 
any  two'crop  years  of  a  ten  year 


responsibility  period  prior  to  release  of  the 
performance  bond,  except  the  first  year  of  the 
five  year  responsibility  period,  (iii)  During 
the  extended  five  year  responsibility  period, 
erosion  from  cropland  must  be  minimized 
using  equivalent  or  better  management 
practices  than  surrounding  unmined 
cropland.  The  five  responsibility  period  shall 
.begin  after  the  last  year  of  augmented 
seeding,  fertilizing,  or  soil  treaUnent  and  at 
the  time  of  the  planting  of  the  crop(s)  to  be 
grown  for  the  productivity  showing  or  crops 
grown  in  rotation. 

4.  ASCMRC  Subsection  816.116(b)(3) 
Revegetation  Success  Standards  for 
Areas  to  be  Developed  for  Fish  and 
Wildlife  Habitat 

At  existing  subsection  816.116(b)(3). 
Arkansas  proposed  to  delete  the 
language,  "success  of  vegetation  shall  be 
determined  on  the  basis  of  tree  and 
shrub  stocking  and  vegetative  ground 
cover.  Such  parameters  are  described  as 
follows:" 

Arkansas  proposes  to  redesignate 
existing  paragraphs  816.116(b)(3)(i),  (ii). 
and  (iii),  as  816.116(b)(3)(i)(A).  (B),  and 
(C),  respectively,  and  to  add  the 
following  language  at  proposed  new 
paragraph  816.116(b)(3).  "Success  of 
vegetation  shall  be  determined  on  the 
basis  of  tree  and  shrub  stocking  and 
vegetative  ground  cover  using  proper 
management  practices  set  forth  in  the 
NRCS's  Arkansas  Field  Office  Technical 
Guide  (Section  IV,  Codes  612,  and  645) 
and  such  parameters  described  as 
follows:" 

5.  ASCMRC  Subsection  816.116(b)(4) 
Revegetation  Success  Standards  for 
Areas  to  be  Developed  for  Industrial, 
Commercial,  or  Residential  Use 

Arkansas  proposes  to  revise 
subsection  816.116(b)(4)  by  adding  the 
phase,  "and  shall  not  be  less  than  70 
percent." 

6.  ASCMRC  Subsection  816.116(b)(5) 
Revegetation  Success  for  Areas 
Previously  Disturbed  by  Mining 

Arkansas  proposes  to  revise 
subsection  816.116(b)(5)  to  require  that 
vegetative  ground  cover  shall  not  be  less 
than  the  greater  70  percent  or  the 
percentage  of  the  ground  cover  existing 
before  redisturbance,  and  shall  be 
adequate  to  control  erosion  during  the 
last  year  of  responsibiUty. 

7.  ASCMRC  Subsection  816.116(b)(6) 
Revegetation  Success  for  Non- 
contiguous Areas 

Arkansas  proposes  to  add  a  new 
subsection  at  816.116(b)(6)  as  follows: 

Non-contiguous  areas  less  than  or  equal  to 
four  acres  which  we  disturbed  from  activities 
such  as.  but  no  limited  to.  signs,  boreholes, 
power  poles,  stockpiles  and  substations  shall 
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be  considered  successfully  revegetated  if  the 
operator  can  demonstrate  the  soil  disturbance 
was  minor,  i.e.,  the  majority  of  the  subsoil 
remains  in  place,  the  soil  has  been  returned 
to  its  original  capability  and  the  area  is 
supporting  its  approved  postmining  use  at 
the  end  of  the  responsibility  [jeriod. 

8.  ASCMRC  Subsection  816.116(c) 
Vegetative  Ground  Cover  Measurement 
Technique 

Arkansas  proposes  to  redesignate 
existing  (c)  as  (d),  and  replace  it  with 
new  subsection  (c)  as  follows: 

(c)  Vegetative  ground  cover  shall  be 
measured  by  the  following  technique:  (1)  Ten 
(10)  random  points  shall  be  identified  in  the 
area  to  be  tested.  (2)  A  twenty  (20)  foot 
engineer's  tape  shall  be  extended  directly 
south  of  each  point.  If  the  tape  extends 
beyond  the  boundary  of  the  area  to  be  tested 
or  extends  into  an  eirea  where  herbaceous 
ground  cover  has  been  controlled  with 
herbicides  to  minimize  competition  with 
woody  plants,  the  tape  shall  be  rotated  in 
ninety  (90)  degree  increments  until  the  entire 
twenty  (20)  foot  length  is  within  the 
boundary  of  the  area  to  be  tested  or  area  not 
treated  with  herbicides.  (3)  A  measurement 
shall  be  taken  at  each  two:  tenths  (0.2)  foot 
increment  directly  above  or  below  the  tape. 
A  Ground  cover  shall  be  determined  to  bie 
present  if  any  vegetation  identified  in  the 
NRCS's  Arkansas  Field  Office  Technical 
Guide  (Section  IV,  Codes  342,  510,  and  512) 
and  the  approved  reclamation  plan, 
including  ten  percent  (10%)  site-produced 
litter  and/or  other  desirable  annual  sjiecies 
described  in  (Section  IV,  Code  342,  Table  2) 
is  measured  at  the  increment.  (5)  A 
percentage  of  ground  cover  shall  be 
established  for  the  area  tested  by  taking  the 
total  number  of  measurements  where  groimd 
cover  was  determined  to  be  present. 

9.  ASCMRC  Subsection  816. 1 16(d) 
Period  of  Extended  Responsibility  for 
Revegetation  Success 

Arkansas  proposes  to  revise 
redesignated  subsection  816.116(d)  by 
deleting  (d)(3)  and  by  making  non- 
substantive language  changes  and 
paragraph  notation  changes  to  reflect 
the  revisions  made  by  this  amendment. 

10.  ASCMRC  Subsection  816.116(e) 
Selective'  Husbandry  Practices 

Arkansas  proposes  to  add  new 
subsection  (e)  as  follows: 

(e)  Selective  husbandry  practices  which 
will  not  extend  the  period  of  responsibility 
for  revegetative  success  and  bond  liability,  if 
such  practices  can  be  expected  to  continue  as 
part  of  the  {xistmining  land  use' or  if 
discontinuance  of  the  practices  after  the 
liability  period  expires  sill  not  reduce  the 
probability  of  permanent  revegetative 
success,  include:  (1)  Augmented  seeding, 
fertilization,  liming,  mulching,  mowing,  or 
irrigation;  (2)  Temporary  erosion  control 
structures  such  as  silt  fencing,  straw,  or  hay 
bale  dikes;  (3)  Practices  such  as  disease,  pest, 
and  vermin  control;  and  any  pruning. 


reseeding  and/or  transplanting  specifically 
necessitated  by  such  action;  (4)  Land 
smoothing  and  reseeding,  provided  the 
cumulative  acreage  is  no  greater  than  ten 
percent  (10%)  of  the  disturbed  area  of  the 
jjermit;  (5)  Rip-rap  repair  and  maintenance; 
(6)  Terrace  repair  and  maintenance;  (7)  Rill 
and  gully  repair  on  noncropland-capable  or 
cropland-capable  reclaimed  land  will  be 
considered  a  husbandry  practice  if  an 
operator  has  an  approved  erosion  control 
plan  in  place  in  the  field,  and  shortly  after 
the  first  rainfall  event  after  the  repair,  the 
Department  makes  the  following 
determination:  (i)  The  area  is  a  minor 
erosional  featiire;  (ii)  The  area  is  small;  (iii) 
The  erosion  is  not  exjiected  to  recur;  and  (iv) 
The  area  is  stable.  The  Department  shall 
notify  the  permittee  in  writing  whether  on 
not  a  repair  is  an  augmentation.  Such  written 
notice  shall  be  in  the  form  of  an  inspection 
report  or  other  document  issued  by  the 
Department. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.s.t.  on  January 
26, 1998.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  Persons  in  the 


audience  who  have  not  been  scheduled 
to  speak,  and  who  wish  to  do  so,  will 
be  heard  following  those  who  have  been 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  speak  and  persons 
present  in  the  audience  who  wish  to 
speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  stunmary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  aAd  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988  , 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  Other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
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EnvironinentaJ  Policy  Act  (42  U.S.C. 
4332(2)(C)).       I 

Paperwork  Rec  ifction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507etseq.).    \\ 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Reguilatory  Flexibility  Act  (5 
U.S.C.  601  et  sih.).  The  State  submittal 
which  is  the  sunject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
,  prepared  and  certification  made  that 
such  regulationjs  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  byjthe  State.  In  making  the 
determination  a^  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Fecftral  regulations. 

Unfunded  Man^tes 

OSM  has  det^jmined  and  certifies 
pursuant  to  the  jUnfunded  Mandates 
Reform  Act  (2  UiS.C.  l502  et  seq.)  that 
this  rule  will  ndt  impose  a  cost  of  $100 
million  or  more!  jn  any  given  year  on 
local,  state,  or  t^ijbal  governments  or 
private  entities.! ; 

List  of  Subjects  ^  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining,  Undergrbund  mining. 

Dated:  Decemb«ij  31, 1997 
Brent  Wahlquist. 

Regional  Director, 
Coordinating  Cam  ^. 

[FR Doc.  98-530 Fi led  1-8-98;  8:45  am] 

BILUNQ  CODE  4310-C5-M 


i  did-Continent  Regional 


DEPARTMENT  <:»F  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  93^ 
[SPATS  No.  OK-OHfT-f  OR] 

Oklahoma  Regulatory  Program 

agency:  Office  qijSurface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior.  1 1 

ACTION:  Proposed!  rule;  withdrawal  of 
proposed  amendment. 


SUMMARY:  OSM  is  annoimcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Oklahoma  regulatory  program 
(hereinafter  the  "Oklahoma  program") 
under  the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  concerned 
protected  activities.  Oklahoma  is 
vtrithdrawing  the  amendment  at  its  own 
initiative. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430. 

SUPPLEMBITARY  INFORMATION:  By  letter 
dated  February  21, 1996  (Administrative 
Record  No.  OK-973),  Oklahoma 
submitted  a  proposed  amendment  to  its 
program  to  SMCRA.  Oklahoma 
submitted  the  proposed  amendment  at 
its  own  initiative.  The  provisions  of  the 
Oklahoma  regulations  that  Oklahoma 
proposed  to  amend  were  at  Oklahoma 
Administrative  Code  (OAC)  460:20-15- 
7  concerning  permit  conditions. 
Specifically,  Oklahoma  proposed  to 
revise  OAC  460:20-15-7  by  adding  a 
new  permit  condition  at  subsection  (5) 
concerning  protected  activities. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  5, 
1996,  Federal  Register  (61  FR  8536)  and 
invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  April  4, 1996. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
Oklahoma's  proposed  addition  at  OAC 
460:20-15-7(5).  OSM  was  specifically 
concerned  that  the  existing  state 
enforcement  and  citizens  complaint 
regulations  did  not  contain  the 
procedures  necessary  to  implement  the 
requirements  of  the  Federal  regulations 
dealing  with  protected  activities  at  30 
CFR  Part  865.  OSM  notified  Oklahoma 
of  the  concerns  by  letter  dated  Jime  25, 
1996  (Administrative  Record  No.  OK- 
973. 06).  Oklahoma  responded  in  a  letter 
dated  August  28, 1996  (Administrative 
Record  No.  OK-973. 08),  by  submitting  a 
revised  amendment.  Oklahoma 
proposed  the  addition  of  a  new 
subchapter  at  OAC  460:20-16, 
concerning  protection  of  employees,  to 
replace  the  changes  originally  proposed 
for  OAC  460:20-15-7. 

Based  upon  the  proposed  revision  to 
the  program  amendment  submitted  by 
Okleihoma,  OSM  reopened  the  public 
comment  period  in  the  September  19, 
1996,  Federal  Register  (61  FR  49282). 
The  public  comment  period  closed  on 
October  4, 1996. 

On  December  12, 1997 
(Administrative  Record  No.  OK-973. 14), 
Oklahoma  requested  that  the  proposed 
amendment  be  withdrawn.  Oklahoma 


has  decided  not  to  add  the  provisions 
contained  in  OAC  460:20-16  concerning 
protection  of  employees  to  its  approved 
program  at  this  time.  Therefore,  the 
proposed  amendment  announced  in  the 
March  5,  and  September  19, 1996, 
Federal  Register  is  withdrawn. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  31. 1997.  ' 

Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 

Coordinating  Center. 

(FR  Doc.  98-531  Filed  1-6-98;  8:45  am) 

MLLMQ  CODE  4310-OS-M 


DEPARTMENT  OF  JUSTICE 


48  CFR  Chapter  28 

Justice  Acquisition  Regulations; 
Rewrite  of  the  Justice  Acquisition 
Regulation  (JAR).  Regarding: 
Implementation  of  the  Federal 
Acquisition  Streamlining  Act  and  ttte 
National  Performance  Review 
Recommendations 

AGENCY:  Justice  Management  Division, 
Justice. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Justice  is 
proposing  to  rewrite  48  CFR  Chapter  28, 
the  Justice  Acquisition  Regulations,  in 
its  entirety  in  order  to  implement 
regulatory  changes  resulting  from  the 
Federal  Acquisition  Streamlining  Act 
and  to  further  implement 
recommendations  of  the  National 
Performance  Review.  This  effort  will 
create  a  new  JAR  that  is  simpler  and  less 
burdensome.  This  1998  version  of  the 
JAR  supersedes  the  1985  version  and  all 
amendments  (Justice  Acquisition 
Circulars  85-1  through  97-1)  issued 
prior  to  the  date  of  publication  of  a  final 
rule. 

DATES:  Comments  must  be  submitted  on 
or  before  March  10, 1998. 
ADDRESSES:  Send  written  comments  to 
Prociu^ment  Executive,  1331 
Pennsylvania  Avenue,  NW.,  National 
Place  Bldg.,  Room  1400,  Washington, 
DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  Sposato,  Procurement  Executive, 
Justice  Management  Division  (202)  514- 
3103. 

SUPPLEMENTARY  INFORMATION:  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14. 1984,  exempted  agency 
procurement  regulations  irom  review 
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under  Executive  Order  12291,  except  for 
selected  areas.  The  exception  applies  to 
this  rule.  In  addition,  the  Department  of 
Justice  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  because  the 
amendment  sets  forth,  wholly,  internal 
departmental  procedures.  All 
information  collection  requirements 
which  require  approval  by  OMB  under 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  have  been  submitted  to 
OMB.  In  those  cases  where  an  OMB 
control  number  has  been  assigned,  the 
control  number  is  included  in  the 
regulation. 

List  of  Subjects  in  48  CFR  Parts  2801 
Through  2852 

Government  prociuement. 

Stephen  R.  Colgate, 

Assistant  A  ttomey  General  For 
Administration. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  28  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  set  forth  below. 

CHAPTER  28-OEPARTMENT  OF  JUSTICE 

SUBCHAPTER  A-QENERAL 

Pan  2801 — Department  of  Justice  Acquisition 

Regulations  System 
Part  2802— Definitions  of  Words  and  Terms 
Part  2803 — Improper  Business  Practices  and 

Personal  Conflicts  of  Interest 
Part  2804 — Administrative  Matters 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNINQ 

Part  2805— Publicizing  Contract  Actions 
Part  2806 — Competition  Requirements 
Part  2807 — Acquisition  Planning 
Part  2808 — Required  Sources  of  Supplies  and 

Services 
Part  2809— Contractor  Qualifications 
Part  2811 — Describing  Agency  Needs 
Part  2812 — ^Acquisition  of  Commercial  Items 

SUBCHAPTER  C— CONTRACTINQ 
METHODS  AND  CONTRACT  TYPES 

Part  2813— Simplified  Acquisition 

Procedures 
Part  2814— Sealed  Bidding 
Part  2815— Contracting  By  Negotiation 
Part  2816— Types  of  Contracts 
Part  2817— Special  Contracting  Methods 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

Part  2819— Small  Business  Programs 
Part  2822— Application  of  Labor  Laws  to 

Government  Acquisitions 
Part  2823 — Environment,  Conservation, 

Occupational  Safety,  and  Drug-Free 

Workplace 
Part  2824 — Protection  of  Privacy  and 

Freedom  of  Information 
Part  2825— Foreign  Acquisition 


SUBCHAPTER  E-OENERAL 
CONTRACTING  REQUIREMENTS 

Part  2828 — Bonds  and  Insurance 

Part  2829— Taxes 

Part  2830— Cost  Accounting  Standards 

Administration 
Part  2831— Contract  Cost  Principles  and 

-Procedures 
Part  2832— Contract  Financing 
Part  2833 — Protests,  Disputes,  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTINQ 

Part  2834 — Major  System  Acquisition 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

Part  2842 — Contract  Administration 
Part  2845 — Government  Property 
Part  2846 — Quality  Assurance 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  2852 — Solicitation  Provisions  and 
Contract  Clauses 

SUBCHAPTER  A— GENERAL 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATIONS 
SYSTEM 

Subpart  2801.1— Purpose,  Authority. 
Issuance 

2801.101     Purpose. 

Subpart  2801.2— Administration 

2801.270-1    Revisions. 

Subpart  2801.3— Agency  Acquisition 
Regulations 

2801.304    Agency  control  and  compliance 
procedures. 

Subpart  2801.4— Deviations  From  The  FAR 
and  JAR 

2801.403  Individual  deviations. 

2801.404  Class  deviations. 
2801.470    Requests  for  class  deviations. 


Subpart  2801.6— Carsar  Dsvelopmsnt, 
Contracting  Authority,  and  Rsaponaibtlities 

2801.601  General. 

2801.602  Contracting  Officers. 

2801 602-3    Ratification  of  unauthorized 
commitments. 

2801.603  Selection,  appointment  and 
termination  of  appointment. 

2801 .603-1    Department  of  Justice 
Acquisition  Career  Management 
Program. 

2801.603-3    Appointment. 

Subpart  2801.70— Contracting  Officer's 
Technical  Rapresantativa 

2801.7001-701    General. 
2801 .  7001-702    Selection,  appointment,  and 
limitation  of  authority. 
Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2801.1— Purpose,  Authority, 
Issuance 

2801.101    Purpose. 

(a)  The  Justice  Acquisition 
Regulations  (JAR)  in  this  chapter  are 


established  to  provide  procurement 
regulations  that  supplement  the  Federal 
Acquisition  Regulation  (FAR),  48  Code 
of  Federal  Regulations  (CFR),  Chapter  1. 
As  such,  the  regulations  contained  in 
the  JAR  will  inclyde  coverage  of  only 
those  areas  where  agency 
implementation  is  required  by  the  FAR, 
or  where  Department  of  Justice  (DOJ) 
policies  and  procedures  exist  that 
supplement  FAR  coverage  and  directly 
affect  the  contractual  relationship 
between  the  Department  and  potential 
or  existing  contractors.  The  JAR  will  not 
repeat  FAR  coverage. 

(b)  The  FAR  contains  many  references 
to  agency  procedures.  If  the  JAR  does 
not  include  supplemental  guidance 
under  the  corresponding  part  or  subpart, 
it  is  because  the  FAR  language  is 
considered  to  be  sufficient.  In  those 
instances  where  the  JAR  states  "in 
accordance  with  bureau  procedures",  it 
does  not  mean  that  the  biueau  must 
have  a  procedure.  It  is  intended  that  the 
bureau  procedures  are  to  be  followed  if 
they  exist;  however,  it  does  not  mean 
that  the  bureau  must  have  a  formal 
written  procedure.  Where  both  the  JAR 
and  bureau  procediu«s  do  not  address  a 
FAR  subject,  the  FAR  guidance  is  to  be 
followed. 

(c)  The  JAR  is  not  a  complete  system 
of  regulations  and  must  be  used  in 
conjimction  with  the  FAR 

Subpart  2801.2— Administration 

2801.270-1    Raviaiona. 

In  addition  to  changes  published  in 
the  Federal  Register,  the  JAR  will  be 
amended  by  issuance  of  Justice 
Acquisition  Circulars  (JACs)  containing 
loose-leaf  replacement  pages  which 
revise  parts,  subparts,  sections, 
subsections,  paragraphs  or 
subparagraphs.  A  vertical  bar  (edit  bar) 
at  the  b^inning  or  end  of  a  line 
indicates  that  a  change  has  been  made 
within  that  line. 

Subpart  2801.3— Agency  Acquisition 
Regulations 

2801 .304    Agency  control  and  compliance 
procaduras. 

Pursuant  to  FAR  1.304,  the 
Prociu«ment  Executive  (PE)  is 
responsible  for  ensuring  that  bureau 
acquisition  regulations  and  directives 
do  not  restrain  the  flexibilities  foimd  in 
the  FAR.  For  this  reason,  bureau 
acquisition  regulations  shall  be 
forwarded  to  the  PE  upon  issuance.  The 
PE  reserves  the  right  to  revoke  the 
regulations  and  directives  in  this 
chapter  if  they  are  determined  to  be 
restrictive. 
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Subpart  2801.4— Deviations  from  the 
FAR  and  JAR 

$2801.403    incHvidiial  deviations. 

Individual  c^viations  from  the  FAR  or 
the  JAR  shall  bd  approved  by  the  head 
of  the  contracting  activity  (HCA).  A 
copy  of  the  deviation  shall  be  included 
in  the  contract:  file.  Copies  of  all 
deviations  will  be  provided  to  the  PE. 

§2801.404    Class  deviations. 

Requests  for  class  deviations  from  the 
FAR  or  the  JAR  shall  be  submitted  to  the 
PE.  The  PE  wiUlconsult  with  the 
chairperson  of  khe  Qvilian  Agency 
Acquisition  Co^cil.  as  appropriate,  and 
send  his/her  reqommendations  to  the 
AAG/A.  The  AAG/A  will  grant  or  deny 
requests  for  su<ih  deviations.  For  the 
purposes  of  this  chapter,  requests  for 
deviations  involving  basic  ordering 
agreements,  m«(3ter  type  contracts,  or 
situations  where  multiple  awards  are 
made  from  one  solicitation,  are 
considered  to  involve  more  than  one 
contract  and  therefore  considered  to  be 
class  deviation  {i^uests. 

§  2801 .470    Reqfissts  for  class  deviations. 

Requests  for  approval  of  class 
deviations  from  the  FAR  or  the  JAR 
shall  be  forwarded  to  the  PE.  Such 
requests  will  bd  Wgned  by  the  Bureau 
Procurement  Chief  (BPC).  Requests  for 
class  deviations  shall  be  submitted  as 
far  in  advance  as  the  exigencies  of  the 
situation  permi^  tnd  shall  contain 
sufficient  written  justification  to 
evaluate  the  reqjuest. 


Subpart  2801.&fj<:areer  Devefopment, 
Contracting  Authority,  and 
Responsibilities 

§2801.601    Qenejr^l. 

(a)  In  accordance  with  Attorney 
General  Order  16JB7-93,  the  authority 
vested  in  the  Attpmey  General  with 
respect  to  contr£|(Jtual  actions,  for  goods 
and  services,  is  ^Megated  to  the 
following  officiailfe: 

(1)  Assistant  /ittomey  General  for 
Administration  (for  the  offices,  boards, 
and  divisions  (OpDs); 

(2)  Director.  Federal  Bureau  of 
Investigation;      | 

(3)  Director,  Biiteau  of  Prisons; 

(4)  Commissioner.  Federal  Prison 
Industries; 

(5)  Commissioner.  Immigration  and 
Naturalization  S^mce; 

(6)  Administrator,  Drug  Enforcement 
Administration; 

(7)  Assistant  Attorney  General,  Office 
of  Justice  Prograipis; 

(8)  Director,  U.S.  Marshals  Service; 

(9)  Director,  Na^onal  Institute  of 
Corrections;  and 


(10)  Inspector  General,  Office  of  the 
Inspector  General. 

(b)  The  acquisition  authority 
delegated  to  the  officials  in  2801.601(a) 
may  be  redelegated  to  subordinate 
officials  as  necessary  for  the  efficient 
and  proper  administration  of  the 
Department's  acquisition  operations. 
Such  redelegated  authority  shall 
expressly  state  whether  it  carriers  the 
power  of  redelegation  of  authority. 

(c)  The  redelegation  of  contracting 
authority  directly  to  specific  persons 
without  regard  for  intermediate 
oi^anizational  levels  only  establishes 
authority  to  represent  the  Government 
in  its  commercial  business  dealings.  It  is 
not  intended  to  affect  the  organizational 
relationship  between  the  contracting 
officers  and  higher  administrative  and 
supervisory  levels  in  the  performance  of 
their  duties. 

§2801.602    Contracting  officers. 

§2801.602-3    Ratification  of  unauttK>riz0d 
commitments. 

The  HCA  may  delegate  the  authority 
to  ratify  unauthorized  commitments  to 
the  chief  of  the  contracting  office, 
except  for  those  actions  effected  by  his 
or  her  office.  Dollar  thresholds  for 
delegations  made  under  this  section  will 
be  determined  by  the  HCA.  Copies  of  all 
ratifications  are  to  be  provided  to  the 
PE. 

§2801.603    Selection,  appointment  and 
termination  of  appointment 

§  2801 .603-1    Department  of  Justice 
Acquisition  Career  Management  Program. 

(a)  Each  Bureau  Procurement  Chief 
shall  develop  and  manage  an 
acquisition  career  management  program 
for  contracting  personnel  in  his  or  her 
component,  consistent  and  uniform 
with  this  section  and  the  Department  of 
Justice  Acquisition  Procurement  Career 
Management  Program. 

(b)  The  program  shall  cover  all 
contracting  personnel  in  the  following 
categories: 

(1)  General  Schedule  (GS-1102) 
Contracting  Series; 

(2)  Contracting  officers,  regardless  of 
General  Schedule  Series,  with 
contracting  authority  above  the 
simplified  acquisition  threshold; 

(3)  Purchasmg  Series  (GS-1105),  other 
individuals  performing  purchasing 
duties  and  individuals  with  contracting 
authority  between  the  micro  purchase 
and  simplified  acquisition  thresholds. 

(4)  All  Contracting  Officer 
Representatives/Contracting  Officer 
Technical  Representatives,  or  equivalent 
positions. 

(c)  The  program  shall  include: 
tl)  Management  information  system. 
Standardized  infont^ation  on  the 


acquisition  workforce  will  be  collected 
and  maintained.  To  the  maximum 
extent  practicable,  such  data 
requirements  shall  conform  to  the 
standards  established  by  the  Office  of 
Personnel  Management  for  the  Central 
Personnel  Data  File  and  shall  be 
compatible  with  the  Department  of 
Justice  acquisition  workforce 
management  information  system. 
(2)  Individual  assessments  and 
development  plans  for  personnel  in  the 
GS-1102  Contracting  Series. 

(i)  An  individual  assessment  by  a 
supervisor  of  each  covered  employee's 
state  of  competence  to  perform  the  full 
range  of  potential  duties  of  his  or  her 
job;  and 

(ii)  An  individual  development  plan 
to  schedule  classroom,  on-the-job 
training,  or  other  training  to  develop  the 
employee's  skill  level  to  an  appropriate 
level  in  each  area  of  competence 
necessary  to  perform  his  or  her  job. 
(iii)  Individual  assessments  and 
development  plans  should  be  designed 
to  fit  the  needs  of  the  component,  but 
they  should  be  built  upon  the  units  of 
competence  and  instruction  prepared  by 
the  Federal  Acquisition  Institute 
whenever  feasible.  Individual 
development  plans  should  attempt  to 
bring  the  employee  to  an  appropriate 
level  of  skill  in  all  necessary 
competencies  in  the  field  of 
procurement.  In  general,  a  proficiency 
skill  level  of  3,  as  defined  in  Attachment 
1  to  OFPP  Policy  Letter  92-3,  shall  be 
obtained  for  any  contracting  duty  that  is 
actuallyjequired  to  be  performed  on  the 
job.  Individual  assessments  and  ' 
development  plans  should  be  reviewed 
annually  and  revised  as  appropriate, 
until  the  employee  reaches  the  full 
competency  level  of  his  or  her  job. 

(iv)  Employees  who  perform  only 
purchasing  duties,  regardless  of 
occupational  series,  shall  be  required  to 
obtain  the  requisite  level  of  skill  only  in 
competencies  involving  simplified 
acquisitions.  If  the  employee's  duties 
are  expanded  to  include  contracting 
duties,  then  skill  procurement 
competencies  must  be  assessed  and 
developed. 

(v)  Individual  assessments  of  covered 
employee  skills  shall  be  completed 
within  90  days  of  the  employee's  entry 
on  duty. 

(3)  Mandatory  training.  Training  shall 
be  provided  for  the  identified  categories 
of  contracting  personnel  to  meet  the 
minimum  standards  identified  in  OFPP 
Policy  Letter  97-01. 

(4)  Skills  currency.  Contract 
Specialists  (GS-1102)  and  contracting 
officers  with  authority  to  obligate  funds 
above  the  micropurchase  threshold  that 
have  satisfied  the  mandatory  training 
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requirements,  shall  be  provided  the 
equivalent  of  at  least  40  hours  of 
continuing  procurement  and  acquisition 
related  education  and  training  every  two 
years  for  the  purpose  of  maintaining  the 
currency  of  acquisition  knowledge  and 
skills. 

(5)  Program  funding.  Bureau 
Procurement  Chiefs  are  responsible  for 
assessing  the  funding  needs  to  provide 
for  the  education  and  training  of  their 
acquisition  workforce  and  requesting 
such  funding  in  the  annual  budget 
process. 

2801.603-3    Appointment 

Contracting  officers  whose  authority 
will  be  limited  to  micro-purchases  shall 
be  appointed  in  writing  and  include  any 
limitations  to  that  authority. 

Subpart  2801.70— Contracting  Officer's 
Technical  Representative 

2801 .7001 -701 'Oenerai. 

.  Contracting  officers  may  appoint 
individuals  selected  by  program  offices 
to  act  as  authorized  representatives  in 
the  monitoring  and  administration  of  a 
contract.  Such  officials  shall  be 
designated  as  Contracting  Officers' 
Technical  Representatives  (COTRs). 

2801.7001-702    Selection,  appointment, 
and  limitation  of  authority. 

(a)  COTR  Standards  Program.  This 
subpart  sets  forth  policies  and 
procediu^s  for  establishing  standards 
for  COTRs  in  DOJ.  The  program  sets 
forth  minimum  standards  for 
individuals  to  be  eligible  for  an 
appointment  as  a  COTR. 

(b)  Applicability,  the  eligibility 
requirements  of  this  subpart  apply  to  all 
individuals  who  are  designated  by  the 
contracting  officer  as  COTRs. 

(c)  Eligibility  standards.  To  be 
determined  eligible  for  an  appointnjent 
as  a  DOJ  COTR,  the  following  standards 
must  be  met: 

(1)  The  candidate  must  attend  and 
successfully  complete  a  minimum  of  a 
16-hour  basic  COTR  course;  and 

(2)  The  candidate  must  attend  a 
minimum  of  1  hour  training  specifically 
in  procurement  ethics,  either  through 
courses  offered  periodically  by  the 
Department,  the  bureaus,  or  a 
Government  or  commercial  vendor. 

(d)  Limitations.  Each  COTR 
appointment  made  by  the  contracting 
officer  shall  clearly  state  that  the 
representative  is  not  an  authorized 
contracting  officer  and  does  not  have 
the  authority  under  any  circumstances 
to: 

(1)  Award,  agree  to  award,  or  execute 
any  contract,  contract  modification, 
notice  of  intent,  or  other  form  of  binding 
agreement; 


(2)  Obligate,  in  any  manner,  the 
payment  of  money  by  the  Government; 

(3)  Make  a  final  decision  on  any 
contract  matter  which  is  subject  to  the 
clause  at  FAR  52.233-1,  Disputes:  or 

(4)  Terminate,  suspend,  or  otherwise 
interfere  with  the  contractor's  right  to 
proceed,  or  direct  any  changes  in  the 
contractor's  performance  that  are 
inconsistent  with  or  materially  change 
the  contract  specifications. 

(e)  Termination.  Termination  of  the 
COTR's  appointment  shall  be  made  in 
writing  by  the  contracting  officer  and 
shall  give  the  efiiactive  date  of  the 
termination.  The  contracting  officer 
shall  promptly  modify  the  contract  once 
a  COTR  termination  notice  has  been 
issued.  A  termination  notice  is  not 
required  when  the  COTR's  appointment 
terminates  upon  expiration  of  the 
contract. 

(f)  Waivers.  No  individual  may  serve 
as  a  COTR  on  any  contract  without  the 
requisite  training  and  signed  COTR 
certificate  for  the  file.  In  the  rare  event 
that  there  is  an  urgent  requirement  for 

a  specific  individual  to  serve  as  a  COTR 
and  the  individual  has  not  successfully 
completed  the  required  training,  the 
BPC  may  waive  the  training 
requirements  and  authorize  Ihe 
individual  to  perform  the  COTR  duties, 
for  a  period  of  time  not  to  exceed  120 
days.  The  waiver  will  be  granted  in 
accordance  with  bureau  procedures. 

PART  2802— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  2.1— Definitions 

2802.101    Definitions. 

Autliority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0. 75(j)  and  28  CFR  0. 76(j). 

Subpart  2.1 — Definitions 

2802.101    Definitions. 

Throughout  this  chapter,  the 
following  words  and  terms  are  used  as 
defined  in  this  subpart  unless  the 
context  in  which  they  appear  clearly 
requires  a  different  meaning,  or  a 
different  definition  is  prescribed  for  a 
particular  part  or  portion  of  a  part. 

(a)  Bureaus  means  contracting 
activities.  (See  contracting  activity  in 
this  subpart.) 

(b)  Bureau  procurement  chief  means 
that  supervisory  official  who  is  directly 
responsible  for  supervising,  managing 
and  directing  all  contracting  offices  of 
the  bureau. 

(c)  Chief  of  the  contracting  off  ice 
means  that  supervisory  official  who  is 
directly  responsible  for  supervising, 
managing  and  directing  a  contracting 
office. 


(d)  Contracting  activity  means  a 
component  within  the  Department 
which  has  been  delegated  procurement 
authority  to  manage  contracting 
functions  associated  with  its  mission. 
See  2801.601(a). 

(e)  DOJ  means  the  Department  of 
Justice. 

(f)  Head  of  the  contracting  activity 
means  those  officials  identified  in 
2801.601(a)  having  responsibility  for 
supervising,  managing,  and  directing 
the  operations  of  the  contracting 
activities. 

(g)  JAR  means  the  Department  of 
Justice  Acquisition  Regulations. 

(h)  JMD  means  the  Justice 
Management  Division. 

(i)  OBD  means  the  offices,  boards,  and 
divisions  within  the  Justice  Department. 

(j)  PE  means  the  Procurement 
Executive  for  the  Department  of  Justice. 

PART  2803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  2803.1— Safeguards 

2803.101-3  Agency  regulations. 
2803.104  Procurement  integrity. 
2803.104-10    Violations  or  possible 

violations. 
2803 . 1 04-70    Ethics  program  training 

requirements. 

Subpart  2803.2— Contractor  Gratuities  to 
Government  Personnel 

2803.203  Reporting  suspected  violations  of 
the  Gratuities  clause. 

2803.204  Treatment  of  violators. 

Subpart  2803.3— Reports  of  Suspected 
Antitrust  Violations 

2803.301    General. 

Subpart  2803.9— Whistleblower  Protections 
for  Contractor  Employees 

2803.905  Procedures  for  investigating 
complaints. 

2803.906  Remedies. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2803.1— Safeguards 

2803.101-3    Agency  regulations. 

The  DOJ  regulations  governing 
Standards  of  Conduct  are  contained  in 
5  CFR  part  2635. 

2803.104    Procurement  integrity. 

2803.104-10    Violations  or  possible 
violations. 

(a)  Upon  receipt  of  information  of  a 
violation  or  possible  violation  of  section 
27  of  the  Act,  the  contracting  officer 
must  do  the  following: 

(1)  Refer  the  matter  to  the  office  of  the 
Inspector  General  or  other  office     ♦ 
designated  in  Attorney  General  Order 
1931-94;  and. 
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(2)  Make  the  dietermination  required 
by  FAR  3.104-t0(a)  and  followed  the 
procedures  prescribed  therein. 

(b)  The  individual  referenced  in  FAR 
3.104-10(a)(l)  is  the  Bureau 
Prociuement  Chief. 

(c)  The  HCA  njust  follow  the  criteria 
contained  in  FAR  3.104-10(g)  when 
designating  authority  under  this 
subpart.  i 

(d)  The  HCA,  or  designee,  shall  refer 
information  regarding  actual  or  possible 
violations  of  section  27  of  the  Act  to  the 
Office  of  the  Insgi^ector  General  or  other 
office  designated  in  Attorney  General 
Order  1931-94  f0r  guidance  before 
taking  action.     '■ ', 

(e)  If  the  HCAt  or  designee,  receiving 
the  information  kif  a  violation,  or 
possible  violatibi,  determines  that 
award  is  justified  by  urgent  and 
compelling  circumstances,  or  is 
otherwise  in  the  interest  of  the 
Government,  th«<i  the  contracting  officer 
may  be  authorizeid  to  award  the  contract 
after  notification  to  the  Office  of  the 
Inspector  General  or  other  office 
designated  in  Attorney  General  Order 
1931-94. 

(f)  The  contracting  officer  will  be 
advised,  or  directed  by  the  HCA,  or 
designee,  as  to  thfe  action  to  be  taken. 
The  types  of  actijpns  that  would 
normally  be  takeiii  when  a  violatitjn  has 
occurred  that  affected  the  outcome  of  a 
procurement  are,  listed  in  FAR  3.104- 
11(d).  J 

(g)  The  PE  shall  be  advised  of  all 
instances  where  violations  have  been 
determined  to  haye  occurred. 
Information  must 'describe  the  violation 
as  well  as  action$itaken. 

2803.104-70    EthiQS  program  training 
requirements. 

It  is  the  respontspbility  of  the  biu^aus 
to  provide  trainiife  for  "procurement 
officials"  conceri(ng  the  requirements 
of  FAR  3.104.  Thia  bureau  procurement 
training  efforts  should  be  coordinated 
with  the  Department's  Ethics  Official, 
who  is  resjponsibf^  for  developing 
agency  ethics  traiiiing  plans,  to  include 
briefings  on  ethiqs  and  standards  of 
conduct  for  empljofyees  who  are 
contracting  officaris  and  procurement 
officials.  The  Ethics  Official  should  be 
contacted  directly  to  schedule  training. 

Subpart  2803.2— i^ntractor  Gratuities 
to  Government  Pi0rsonnel 

2803.203    Reporting  suspected  violations 
of  the  Gratuities  ciause. 

DOJ  personnel  shall  report  suspected 
violations  of  the  Gratuities  clause  to  the 
contracting  officei-|or  chief  of  the 
contracting  office  in  writing.  The  report 
shall  clearly  state; the  circumstances 


surrounding  the  incident,  including  the 
nature  of  the  gratuity,  the  behavior  or 
action  the  gratuity  was  to  influence,  and 
the  persons  involved.  The  contracting 
officer,  after  review,  shall  forward  the 
report  along  with  his  or  her 
recommendations  regarding  the 
treatment  of  the  violation  in  accordance 
vfith  FAR  3.204(c)  to  the  HCA  or 
designee. 

2803.204   Treatment  of  violations. 

(a)  The  HCA  or  designee  shall 
determine  whether  adverse  action 
against  the  contractor  in  accordance 
with  FAR  3.204(c)  should  be  taken.  In 
reaching  a  decision,  the  HCA  or 
designee  shall  consult  with  the 
contracting  activity's  legal  advisor  and 
the  Office  of  the  Inspector  General  or 
other  office  designated  in  Attorney 
General  Order  1931-94. 

(b)  Prior  to  taking  any  action  against 
the  contractor  the  HCA  or  designee  shall 
allow  the  contractor  the  opportunity  to 
present  oppt)sing  arguments  in 
accordance  with  FAR  3.204(b). 

(c)  The  PE  shall  be  advised  of  all 
instances  where  violations  have  been 
determined  to  have  occurred. 
Information  must  describe  the  violation 
as  well  as  actions  taken. 

Subpart  2803.3— Reports  of  Suspected 
Antitrust  Violations 

2803.301    General. 

Reports  of  suspected  antitnist 
violations  shall  be  referred  to  the  AG 
and  PE  in  accordance  with  bureau 
procedures. 

Supart  2803.9— Whistleblower 
Protections  for  Contractor  Employees 

2803.905    Procedures  for  investigating 
complaints. 

(a)  The  Inspector  General  shall 
conduct  an  investigation  and  provide  a 
vmtten  report  of  findings  to  the  HCA. 

(b)  The  HCA  will  ensure  that  the 
Inspector  General  provides  the  report  of 
finding  as  specified  in  FAR  3.905(c). 

(c)  the  complainant  and  contractor 
shall  be  afforded  the  opportunity  to 
submit  a  written  response  to  the  report 
of  findings  within  30  days  to  the  HCA. 
Extensions  of  time  to  file  a  written 
response  may  be  granted  by  the  HCA. 

(d)  The  HCA  may  at  any  time  request 
additional  investigative  work  be  done 
on  the  complaint. 

2803.006    Remedies. 

(a)  Upon  determination  that  a 
contractor  has  subjected  one  of  its 
employees  to  a  reprisal  for  providing 
information,  the  HCA  may  take  one  or 
more  actions  specified  in  FAR  3.906(a). 


(b)  Whenever  a  contractor  fails  to 
comply  with  an  order,  the  HCA  shall 
request  an  action  be  filed  for 
enforcement  of  such  order  in  the  United 
States  district  court. 

PART  2804— ADMINISTRATIVE 
MATTERS 

Subpart  2804.4— Safeguarding  Classiflad 
Information  WitMn  Industry     ' 

2804.402  General. 

2804.403  Responsibilities  of  contracting 
officers. 

2804.470  Contractor  Personnel  Security 

Program. 
2804.470-1  Policy. 
2804.470-2  Responsibilties. 

Subpart  2804.5-€lectronic  Commerce  in 
Contracting 

2804.506  Exemptions. 

Subpart  2804.6— Contract  Reporting 

2804.602  Federal  Procurement  Data  System. 

Subpart  2804.8— Government  Contract  RIes 

2804.805  Storage,  handling,  and  disposal  of 
contract  files. 

Subpart  2804.9— Information  Reporting  to 
the  Internal  Revenue  Service 

2804.901  Definitions. 

2804.902  Contract  information. 
2804.970  Special  reporting  exceptions. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c): 
28  CFR  0.75(1)  and  28  CFR  0.76(i). 

Subpart  2804.4— Safeguarding 
Classified  Information  Within  Industry 

2804.402  General. 

Classified  acquisitions  or  contracts 
which  require  access  to  classified 
material,  as  defined  in  FAR  4.401,  for 
their  performance  shall  be  subject  to  the 
policies,  procedures,  and  instructions 
contained  in  departmental  regulations 
in  this  chapter  and  shall  be  processed  in 
a  manner  consistent  with  those 
regulations. 

2804.403  Responsibilities  of  contracting 
officers. 

For  proposed  solicitations  and 
contracts  which  may  require  access  to 
classified  material  or  where  guard 
services  are  assigned  to  safeguard 
departmental  activities  in  possession  of 
classified  information,  the  contracting 
officer  will  consult  with  the  COTR  and 
the  Director,  Security  and  Emergency 
Planning  Staff,  JMD.  to  determine  the 
appropriate  security  measures  to 
safeguard  such  material  and 
information. 

2804.470    Contractor  Personnel  Security 
Program. 

2804.470-1     Policy. 

It  is  the  policy  of  the  Department  of 
Justice  that  all  acquisitions  which  allow 
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unescorted  contractor  access  to 
Government  facilities  or  sensitive 
information  contain,  as  appropriate, 
requirements  for  appropriate  personnel 
secixrity  screening  by  the  contractor.  To 
the  maximum  extent  practicable, 
contractors  shall  be  made  responsible 
for  the  performance  of  personnel 
security  screening.  The  personnel 
security  screening  may  vary  from  one 
acquisition  to  another,  depending  upon 
the  type,  context,  duration  and  location 
of  the  work  to  be  performed.  Classified 
contracts  are  exempted  from  the 
requirements  of  this  section  because 
they  are  governed  by  he  requirements  of 
Executive  Order  12829  (January  6, 
1993). 

2804.470-2  ResponslMHtias. 

(a)  The  primary  acquiring  component, 
together  with  its  Security  Program 
Manager,  is  responsible  for  providing 
the  contracting  officer  with  the 
appropriate  contractor  personnel 
seairity  screening  requirements 
(including  waiver  requirements,  if 
appropriate)  to  be  included  in  the 
statement  of  work. 

(b)  The  contracting  officer  is 
responsible  for  including  in  the  contract 
file  for  all  such  acquisitions,  a 
certification  made  by  the  responsible 
Security  Program  Manager  that  the 
Personnel  security  requirements  of  the 
contract  are  adequate  to  ensure  the 
security  of  Departmental  operations, 
information  and  personnel. 

(c)  The  Security  Program  Manager  for 
the  acquiring  component  is  responsible 
for  monitoring  and  ensuring  that  the 
contractor  personnel  security 
requirements  of  the  contract  are 
accomplished. 

(d)  For  purposes  of  this  section,  the 
term  Contracting  Officer  includes 
anyone  empowered  to  place  orders 
under  Blanket  Purchase  Agreements 
(BPA)  or  any  other  existing  contract 
vehicle  and/or  through  the  use  of  the 
government- wide  commercial  purchase 
card. 

Subpart  2804^5--eiectronic  Commerce 
in  Contracting 

2804.506    Exemptions. 

Pursuant  to  FAR  4.506(b),  all 
determinations  that  FACNET  processing 
is  not  cost-effective  or  practicable  for 
the  contracting  office,  or  portions 
thereof,  shall  be  initiated  by  the  HCA 
and  submitted  to  the  PE  for  processing 
to  the  Attorney  General  for  signature. 


Subpart  2804.6 — Conract  Reporting 

2804.602    Federal  Procureinent  Data 
System. 

(a)  Federal  Procurement  Data  System 
(FPDS)  reports  shall  be  submitted  to  the 
Procurement  Policy  and  Review  Group 
(PPRG)  within  21  days  of  the  close  of 
each  of  the  first  three  quarters  of  the 
fiscal  year  and  within  30  days  after  the 
close  of  the  fourth  quarter.  Specific 
preparation  procedures  are  contained  in 
the  FPDS  Reporting  Manual  and  the 
Product  and  Service  Code  Manual. 

(b)  Bureaus  shall  submit  their  annual 
summary  subcontract  reports,  together 
with  copies  of  their  Standard  Form  295 
to  PPRG,  and  enter  their  summary 
subcontract  data  on-line  to  GSA,  not 
later  than  February  15th  of  the  following 
year. 

(c)  BPCs  shall  provide  to  the  PE,  the 
name,  office,  mailing  address,  and 
telephone  number  of  the  individual  who 
will  provide  day-to-day  operational 
contact  within  the  bureau  forthe 
implementation  of  the  FPDS.  Changes 
and  updates  shall  be  forwarded  to  PPRG 
within  10  days  after  they  occur.  It  is  the 
responsibility  of  the  bureau  contacts  to 
ensure  that  all  actions  are  reported  and 
submitted  to  PPRG  in  a  timely  manner 
and  that  all  statistics  and  reports  are 
accurate,  current,  and  complete.  BPCs 
shall  be  responsible  for  validating  the 
data. 

Subpart  2804.8— Government  Contract 
Files 

2804.805    Storage,  handling,  and  disposal 
of  contract  files. 

In  accordance  with  FAR  4.805,  each 
bureau  shall  prescribe  procedures  for 
the  handling,  storage,  and  disposing  of 
contract  files. 

Subpart  2804.9— Information  Reporting 
to  ttie  Internal  Revenue  Service 

2804.901    Definitions. 

Classified  contract,  as  used  in  this 
subpart,  means  a  contract  such  that  the 
fact  of  its  existence  or  its  subject  matter 
has  been  designated  and  clearly  marked 
or  clearly  represented,  pursuant  to  the 
provisions  of  Federal  law  or  an 
Executive  Order,  as  requiring  a  specific 
degree  of  protection  against 
unauthorized  disclosure  for  reasons  of 
national  security. 

Confidential  contract,  as  used  in  this 
subpart,  means  a  contract,  the  reporting 
of  which  to  the  Internal  Revenue 
Service  (IRS)  as  required  imder  26 
U.S.C.  6050M,  would  interfere  with  the 
effective  conduct  of  a  confidential  law 
enforcement  activity,  such  as  contracts 
for  sites  for  undercover  operations  or 


contracts  with  informants,  or  foreign 
counterintelligence  activity. 

2804.902    Contract  Information. 

(a)  Pursuant  to  FAR  4.902.  the  HCA, 
or  delegate,  shall  certify  to  the  PE,  in  the 
format  specified  in  this  section,  under 
penalty  of  perjury,  that  such  official  has 
examined  die  information  submitted  by 
that  bureau  as  its  FPDS  data,  that  the 
data  has  been  prepared  pursuant  to  the 
requirements  of  26  U.S.C.  6050M.  and 
that,  to  the  best  of  such  official's 
knowledge  and  belief  it  is  compiled 
from  bureau  records  maintained  in  the 
normal  course  of  business  for  the 
purpose  of  making  a  true,  correct  and 
complete  return  as  required  by  26  U.S.C 
6050M. 

(b)  The  following  certification  will  be 
signed  and  dated  by  the  HCA.  or 
delegate,  and  submitted  with  each 
bureau  quarterly  FPDS  report  (as 
specified  by  2804.602). 
Certification 


I, 


.  (Name), . 


.  (Title)  under 


the  penalties  of  perjury  have  examined  the 

information  to  be  submitted  by 

(Bureau)  to  the  Procurement  Executive,  for 
making  information  returns  on  behalf  of  the 
Department  of  Justice  to  the  Internal  Revenue 
Service,  and  certify  that  this  information  has 
been  prepared  pursuant  to  the  requirements 
of  26  U.S.C  6050M  and  that  it  is  to  the  best 
of  my  knowledge  and  belief,  a  cominjation  of 
bureau  records  maintained  in  the  normal 
course  of  business  for  the  purpose  of 
providing  true,  correct  and  complete  returns 
as  required  by  26  U.S.C.  6050M. 

Signature 

^te 

(c)  The  PE  will  certify  the 
consolidated  FPDS  data  for  the 
Department,  transmit  the  data  to  the 
Federal  Procurement  Data  Center 
[WDQ  and  authorize  the  FPDC  to  make 
returns  to  the  IRS  on  behalf  of  the 
agency. 

2804.970    Special  reporting  exceptions. 

(a)  The  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647) 
amended  26  U.S.C.  6959M  to  allow 
exceptions  to  the  reporting  requirements 
for  certain  classified  or  confidential 
contracts. 

(b)  The  head  of  the  agency  has 
determined  that  the  filing  of  information 
returns,  as  required  by  26  U.S.C.  6050M, 
on  confidential  contracts,  which  involve 
law  enforcement  or  foreign 
counterintelligence  activities,  would 
interfere  with  the  effective  conduct  of 
those  confidential  law  enforcement  or 
foreign  counterintelligence  activities, 
and  that  the  special  reporting 
exceptions  added  to  26  U.S.C.  6050M  by 
The  Technical  ai)d  Miscellaneous 


2805.201- 


2805.302- 
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Revenue  Act  o|f  1988  apply  to  these 
types  of  contracts. 

SUBCHAPTER  8— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  2805— PUBUCIZING  CONTRACT 
ACTIONS 

Subpart  2805.2->«ynops«8  of  Proposed 
Contract  Actions 

2805.201-70    De|)artmental  notification. 

Subpart  2805.3-iisynop8as  of  Contract 
Awards 

2805.302-70    Departmental  notificaUon. 
Subpart  2805.5-^ld  Advertisements 
2805.502    Authddty. 
2805.503-70    Pwcedures. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2805-fii— Synopses  of 
Proposed  Contiact  Actions 

2805.201-70    Departmental  notification. 

(a)  A  copy  of  each  synopsis  of  a 
proposed  contract  action  sent  to  the 
Department  of  (t^mmerce,  shall  be 
furnished  to  thd  Director.  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (OSDBU).  Justice 
Management  Division  (JMD). 

(b)  Contracting  officers  shall 
document,  in  thd  contract  file,  that  a 
copy  of  the  notice  has  been  forwarded 
to  the  OSDBU.  A  "cc"  to  the  OSDBU  on 
the  file  copy  of  the  Commerce  Business 
Daily  (CBD)  notjite  shall  be  considered 
adequate  docun^^tation. 

Sut>part  2805.3U^ynopses  of  Contract 
Awards 

2805.302-70    Deppulmental  notification. 

(a)  The  contraidting  officer  shall 
forward  a  copy  of  the  synopsis  of 
contract  award,  as  prepared  under  FAR 
5.302,  to  the  Diijeictor.  OSDBU,  JMD. 

(b)  Contracting  officers  shall 
document  in  th^contract  file  that  a  copy 
of  the  notice  has  been  forwarded  to  the 
OSDBU.  A  "cc"  to  the  OSDBU  on  the 
file  copy  of  the  ^D  notice  shall  be 
considered  adeqiUate  documentation. 

Subpart  2805.5-h>Paid  Advertisements 

This  subpart  provides  policies  and 
procedures  for  the  procurement  of  paid 
advertising  as  covered  by  5  U.S.C.  302. 
44  U.S.C.  3701,  3702,  and  3703,  and 
Title  7,  Chapter  5i-25.2,  General 
Accounting  Office  Policy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies.! 

2805.502    Authority. 

(a)  Authorization  for  paid  advertising 
is  required  for  newspapers  only. 
Pursuant  to  28  CRR  0.14,  the  authority 
to  approve  publiOition  of  paid 


advertisements  in  newspapers  has  been 
delegated  to  the  officials  listed  in 
2801.601(a).  This  authority  may  be 
redelegated  as  appropriate. 

(b)  Authority  to  purchase  paid 
advertising  must  be  granted  in  writing 
by  an  official  delegated  such  authority. 
No  advertisement,  notice,  or  proposal 
will  be  published  prior  to  receipt  of 
advance  written  authority  for  such 
pubUcation.  No  voucher  for  any  such 
advertisement  or  publication  will  be 
paid  unless  there  is  presented,  with  the 
voucher,  a  copy  of  such  written 
authority.  Authority  shall  not  be  granted 
retroactively. 

2805.503-70    Procedures. 

(a)  Agency  Officials  exercising  the 
authority  delegated  by  2805.502  (a)  and 
(b)  shall  do  so  in  accordance  with  the 
procedures  set  forth  in  FAR  5.503  and 
those  set  forth  in  this  subsection. 

(b)  Requests  for  procurements  of 
advertising  shall  be  accompanied  by 

.  MTitten  authority  to  advertise  or  publish 
which  sets  forth  justification  and 
includes  the  names  of  newspapers  or 
journals  concerned,  frequency  and  dates 
of  proposed  advertisements,  estimated 
cost,  and  other  pertinent  information. 

(c)  Paid  advertisements  shall  be 
limited  to  publication  of  essential 
details  of  invitations  for  bids  and 
requests  for  proposals  including  those 
for  the  sale  of  personal  property  and  for 
the  recruitment  of  employees. 

(d)  Procedures  for  payment  of 
vouchers  are  contained  in  Title  7, 
Chapter  5-25.2,  General  Accoimting 
Office  Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies. 

PART  2806— COiMPETITION 
REQUiREIMENTS 

Subpart  2806.3— Other  Than  Full  and  Open 
Competition 

2806.302  Circumstances  permitting  other 
than  full  and  open  competition. 

2806.302-7    Public  interest. 
2806.302-70    Determination  and  findings. 

2806.303  Justifications. 
2806.303-1    Requirements.  . 
2806.303-2    Content.                    • 

2806.304  Approval  of  the  justification. 

Subpart  2806.5— Competition  Advocates 

2806.501  Requirement. 

2806.502  Duties  and  responsibilities. 
Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 

28  CFR  0.75(1)  and  28  CFR  0.76(j). 


Subpart  2806.3— Ottier  than  Fuil  and 
Open  Competition 

2806.302    Circumstances  permitting  other 
than  full  and  open  competition. 

2806.302-7    Public  interest 

2806.302-70    Determination  and  findings. 

(a)  Procedure.  The  determination  and 
findings  (D&F)  required  by  FAR  6.3^2- 
7(c)(1)  shall  be  prepared  m  the  format 
provided  in  paragraph  (b)  of  this 
subsection.  The  original  D&F  and 
documentation  supporting  the  use  of 
this  exception  to  the  requirement  for 
full  and  open  competition  shall  be 
submitted  to  PPRG.  JMD.  for 
concurrence  and  coordination  to  the 
Attorney  General  for  signature. 

(b)  Format.  The  following  format  shall 
be  used  for  the  D&F: 

Department  of  Justice.  Washington,  DC 
20530,  Determination  and  Findings 

Authority  To  Use  Other  Than  Full  and  Open 
Competition: 

Upon  the  basis  of  the  following  findings 
and  determination,  which  I  hereby  make 
pursuant  to  the  authority  of  41  U.S.C. 
253(c)(7),  as  implemented  by  FAR  6.302-7,  it 
is  in  the  public  interest  to  provide  for  other 
than  full  and  open  competition  in  the 
contract  action  describ^  below. 

Findings: 

1.  The  (1)  purposes  to  enter  into  a  contract 
for  the  acquisition  of  (2). 

2.  Use  of  the  authority  cited  above  is 
necessary  and  in  the  public  interest  for  the 
following  reasons:  (3) 

Determination 

For  the  reasons  described  above,  it  is 
necessary  and  in  the  public  interest  to  use 
other  than  full  and  open  competition  in  the 
proposed  acquisition. 


Signature 


Date 
Notes: 

(1)  Name  of  contracting  activity. 

(2)  Brief  description  of  supplies  or  services. 

(3)  Explain  the  need  for  use  of  the 
authority. 

2806.303    Justification. 

2806.302-1    Requirements. 

Pursuant  to  FAR  6.303-l(d).  a  copy  of 
the  justification  shall  be  forwarded 
through  the  Department's  Competition 
Advocate  to  the  Department's  point  of 
contact  with  the  Office  of  the  United 
States  Trade  Representative. 

2806.303-2    Content 

In  addition  to  the  information 
required  by  FAR  6.303-2.  justifications 
requiring  the  approval  of  the  PE  shall 
contain  the  following  documents: 

(a)  A  written  Acquisition  Plan  as 
required  by  FAR  7.102,  and  part  2807  of 
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this  chapter.  If  a  plan  was  not  prepared, 
explain  why  planning  was  not  feasible 
or  accomplished. 

(b)  A  copy  of  the  CBD  announcement 
or  proposed  announcement  in 
accordance  with  the  requirements  of 
FAR  5.203. 

(c)  As  part  of  the  description  of  the 
supplies  or  services  required  in  FAR 
6.303-2,  the  justification  shall  include 
the  statement  of  need  as  submitted  by 
the  requiring  activity  and  any 
subsequent  changes  or  revisions  to  the 
specifications. 

(d)  Any  additional  documentation 
that  may  be  unique  to  the  proposed 
procurement  and  is  relevant  to  the 
justification. 

2806.304    Approval  of  the  iustilleatlon. 

(a)  All  justifications  for  contract 
actions  over  the  contracting  officer's 
approval  dollar  threshold  shall  be 
submitted  to  the  BPC  for  concurrence 
before  being  forwarded  to  the 
contracting  activity  competition 
advocate  for  approval.  Justifications 
requiring  approval  by  the  PE  shall  be 
further  submitted  for  the  concurrence  of 
the  contracting  activity  competition 
advocate  and  the  HCA,  or  designee, 
before  being  forwarded  to  the  PE  for 
approval. 

(b)  After  approval  by  the  PE,  the 
signed  original  will  be  returned  to  the 
contracting  activity  and  one  copy  will 
be  retained  by  the  PPRG.  JMD. 

(c)  Pursuant  to  FAR  6.304(c),  a  class 
justification  for  other  than  full  and  open 
competition  shall  be  approved  in 
accordance  with  bureau  procedures. 

Subpart  2806.5— Competition 
advocates 

2806.501    Requirement 

In  accordance  with  FAR  6.501: 

(a)  The  Assistant  Director, 
Procurement  Policy  and  Review  Group, 
Management  and  Planning  Staff,  Justice 
Management  Division,  has  been 
designated  as  the  Competition  Advocate 
for  the  Department  of  Justice. 

(b)  The  agency  head  will  appoint,  in 
each  bureau,  an  official  to  be  the 
contracting  activity  competition 
advocate.  The  contracting  activity 
competition  advocates  shall  be  vested 
with  the  overall  responsibility  for 
competition  activities  within  their 
contracting  activity.  No  individual  in 
the  contracting  office  at  or  below  the 
level  of  chief  of  the  contracting  office 
may  serve  as  the  contracting  activity 
competition  advocate.  An  individual  at 
any  level  above  the  BPC  may  serve  as 
contracting  activity  competition 
advocate. 


2806.502  Duties  and  reaponsibillties. 

In  addition  to  the  duties  and 
responsibilities  set  forth  in  FAR  6.502(b) 
and  elsewhere  in  this  chapter, 
contracting  activity  competition 
advocates  shall: 

(a)  Actively  enforce  the  Department's 
Competition  Advocacy  Program  within 
the  contracting  activity  and  ensure  that 
systems  are  established  for  the  effective 
internal  control  of  contracting  activity 
functions  and  activities  which 
implement  the  Department's 
Competition  Advocacy  Program. 

(b)  Implement  specific  goals  and 
objectives  to  enhance  competition  and 
the  acquisition  of  commercial  items. 

(c)  Prepare  and  submit  to  the  DOJ 
Competition  Advocate,  by  November  30 
of  each  year,  an  annual  report  of 
competition  advocacy  activities 
conducted  during  the  prior  fiscal  year. 

PART  2807— Acquisition  Planning 

Subpart  2807.1— Acquistion  Plans 

2807.102  Policy. 
2807.102-70    Applicability. 

2807.103  Agency-head  responsibilities. 
2807.103-70    Other  officials' 

responsibilities. 
2807. 105    Contents  of  written  acquisition 
plans. 

Sut>part  2807.5— Inherently  Governmental 
Functions 

2807.503  Policy. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2807.1— Acquisition  Plans 

2807.102    Policy. 

(a)(1)  In  accordance  with  FAR  7.1, 
DOJ  contracting  activities  shall  perform 
acquisition  planning  and  conduct 
market  research  for  all  acquisitions  in 
order  to  promote  and  provide  for: 

(i)  Full  and  open  competition  (see 
FAR  part  6); 

(ii)  Maximum  practicable  competition 
for  those  acquisitions  where  full  and 
open  competition  is  not  required  by 
FAR  part  6;  and 

(iii)  The  acquisition  of  commercial 
items  or,  when  commercial  items  are 
not  available,  nondevelopmental  items 
to  the  maximum  extent  practicable. 

(2)  The  degree  of  planning  and  market 
research  may  vary,  depending  on  such 
factors  as  the  acquisition's  size,  scope 
and  complexity. 

(b)  Acquisition  planning  shall  be  the 
joint  responsibility  of  both  the 
contracting  and  program  offices.  All 
acquisition  plans  shall  be  prepared 
sufficiently  in  advance  of  solicitation 
release  dates  to  ensure  that 
requirements  are  presented  in  a  way 
that  promotes  full  and  open  competition 


and  provides  sufficient  time  for  the 
identification  and  resolutibn  of 
impediments  that  could  delay  the 
acquisition  or  lead  to  increased  cost  or 
technical  risk. 

2807.102-70    Appllcabinty. 

(a)  Planning  commensiu^te  with  the 
complexity  and  dollar  value  of  the 
individual  requirement  shall  be 
performed  for  all  acquisitions,  except 
for  those  acquisitions  listed  in 
paragraph  (c)  of  this  subsection  which 
may  be  exempt  from  the  planning 
process.  Heads  of  contracting  activities 
may  authorize  the  use  of  oral  plans  for 
simple  and/pr  small  dollar  acquisitions. 
When  oral  plans  are  used,  the  file 
should  be  documented  with  the  name  of 
the  individual  who  approved  the  plan. 

(b)  Written  acquisition  plans  shall  be 
prepared  for  all  major  systems 
acquisitions  as  defined  in  2834.002. 

(c)  The  following  types  of  acquisitions 
may  be  exempt  from  the  acquisition 
planning  program: 

(1)  Architect-engineering  services; 

(2)  Unsolicited  proposals  (when 
deemed  innovative  and  imique  in 
accordance  with  FAR  15.5); 

(3)  Regulated  utility  services  where 
services  are  available  from  only  one 
source; 

(4)  Acquisitions  made  from  or  through 
other  Government  agencies;  and 

(5)  Contract  modifications  which 
exercise  an  option  or  add  funds  to  an 
incrementally  funded  contract 
(provided  there  is  an  approved 
acquisition  plaiming  dociunent  for  the 
original  action  and  there  is  no 
significant  deviation  from  that  plan). 

2807.103    Agency-head  responsibilities. 

The  AAG/A  may  establish  acquisition 
planning  criteria  and  thresholds  for 
those  bureaus  who: 

(a)  Fail  to  allow  ample  time  for 
conducting  competitive  acquisitions: 

(b)  Develop  a  pattern  of  awarding 
urgent  requirements  that  generally 
restrict  competition;  and 

(c)  Fail  to  identify  identical  or  like 
requirements  that  can  be  combined 
under  one  solicitation  and  miss 
opportimities  to  obtain  lower  costs 
through  volume  purchasing,  reduce 
administrative  costs  in  processing  one 
contract  action  versus  multiple  actions, 
and  standardize  goods  and  services. 

2807.103-70    Other  offlcials' 
responsibilities. 

(a)  In  accordance  with  FAR  7.1,  the 
HCA  shall  develop  an  acquisition 
planning  program  for  all  acquisitions  to 
ensure  that  its  needs  are  met  in  the  most 
effective,  economical,  and  timely 
manner. 


PART  2808- 
SUPPLIES  / 
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(b)  Heads  of  cantracting  activities 
have  the  flexibi  illy  to  develop  programs 
that  are  best  suiUd  to  their  individual 
needs.  Criteria  md  thresholds  shall  be 
established  at  wttich  increasingly 
greater  detail  and  formality  in  the 
planning  procesji  is  required.  DOJ 
components  areiQncouraged  to  keep 
papenvork  to  a  A^inimum  and  to  put  a 
premium  on  simplicity. 

(c)  HCAs  shall  ensure  that,  during  the 
acquisition  planning  phase, 
requirements  personnel  consider  the  use 
of:  1 1 

(1)  The  metrici  system  of  measurement 
consistent  with  IB  U.S.C.  2205(b);  and 

(2)  Environmentally  preferable  and 
energy-efficient  products  and  services. 

2807.105    Contents  of  written  acquisition 
plans. 

(a)  HCAs  shall  prescribe  format  and 
content  of  acquisition  planning 
documents  that  are  commensurate  with 
the  complexity  and  dollar  value  of  the 
individual  acquisition  (sample 
acquisition  planning  documents  for 
both  simple  and  complex  acquisitions 
will  be  made  available  by  PPRG,  JMD, 
and  may  be  used  pr  modified  as 
appropriate).       |  \ 

(b)  HCAs  shall  include,  at  a 
minimum,  the  content  elements  at  FAR 
7.105  and  106  for  all  major  systems 
acquisitions  as  defined  in  2834.002. 

Subpart  2807.5-iiiherently 
Governmental  Functions 


11 

;tits 


2807.503    Policy. 

The  requiremeMs  official  shall 
provide  the  contrBfCting  officer, 
concurrent  with  tjl^e  transmittal  of  the 
statement  of  work  (or  modification 
thereof),  a  writteri  determination  that 
none  of  the  functions  to  be  performed 
are  inherently  goyemmental.  Any 
disputes  concemrtg  this  determination 
shall  be  resolved  py  the  contracting 
officer,  after  consultation  with  the 
requirements  official.  The  contracting 
officer's  determinfe«ion  shall  be  final. 

PART  2808-REQUlRED  SOURCES  OF 
SUPPLIES  AND  SCRVICES 

Subpart  2808.8— Acquisition  of 
Printing  and  Related  Supplies 

2808.802    Policy. 

Authority:  28  U.SiC.  510;  40  U.S.C.  486(c): 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2808.8— Aicquisition  of 
Printing  and  Related  Supplies 

280a802    Policy 

The  Director,  Fajdilities  and 
Administrative  Se  -Vices  Staff,  has  been 
designated  to  servo  as  the  central 
printing  authority  f  jr  the  Department. 


PART  2809-CONTRACTOR 
QUAUFICATIONS 

Subpart  2809.4— Debarment, 
Suspension,  and  lneligit>ility 

2809.402    Policy. 

2809.404  List  of  parties  excluded  ftom 
Federal  procurement  and 
nonprocurement  programs. 

2809.405  Effect  of  listing. 
2809.405-1    Continuation  of  current 

contracts. 

Subpart  2809.5— Organizational  and 
Consultant  Conflict  of  Interast 

2809.503    Waiver. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(i)  and  28  CFR  0.76(j). 

Subpart  2809.4— Debarment. 
Suspension,  and  Ineligibility 

2809.402    Policy. 
Contracting  activities  shall: 

(a)  Consider  debarment  or  suspension 
of  a  contractor  when  cause  is  shown  as 
listed  under  FAR  9.406-2  and  FAR 
9.407-2.  Contracting  staffs  should 
consult  with  their  appropriate  legal 
counsel  prior  to  making  a  decision  to 
initiate  debarment  or  suspension 
proceedings.  If  a  determination  is  made 
that  available  facts  do  not  justify 
beginning  debarment  or  suspension 
proceedings,  the  file  should  be 
documented  accordingly.  This 
determination  should  be  subject  to 
reconsideration  if  new  information  or 
additional  fact-finding  so  justifies. 

(b)  If  the  decision  is  made  to  initiate 
debarment  and/or  suspension  of  a 
contractor,  immediately  prepare  a  notice 
in  accordance  with  FAR  9.046-3(c)  or 
FAR  9.407-3(c).  The  draft  notice,  along 
with  the  administrative  file  containing 
all  relevant  facts  and  analysis  shall  be 
forwarded  to  the  PE,  as  the  debarring 
and  suspending  official,  following 
review  by  the  activity's  legal  counsel 
and  BPC. 

(c)  The  PE  shall: 

(1)  Review  the  notice  and 
administrative  file  for  sufficiency  and 
provide  for  review  by  other  DOJ  officials 
as  considered  appropriate; 

(2)  If  it  is  determined  that  action  is 
warranted,  give  the  contractor  prompt 
notice  of  the  proposed  debarment  or 
suspension,  in  accordance  with  FAR 
9.406-3(c)  or  FAR  9.407-3(c); 

(3)  Direct  additional  fact-finding  as 
necessary  when  material  facts  are  in 
dispute. 

(4)  Notify  the  contractor  of  the  final 
decision  to  debar  or  suspend,  including 
a  decision  not  to  debar  or  suspend,  in 
accordance  with  FAR  9.406-3(c)  and 
FAR  9.407-3(c). 


2809.404    Ust  of  parties  excluded  from 
todsral  procurement  and  nonprocurement 
programs. 

(a)  The  PE  shall: 

(1)  Provide  GSA  notification  of  the 
information  set  forth  in  FAR  9.404(b) 
within  five  working  days  after  debarring 
or  suspending  a  contractor  or  modifying 
or  rescinding  such  an  action. 

(2)  Maintain  agency-wide  records  of 
debarred  or  suspended  contractors  in 
accordance  wiUi  FAR  9.404. 

(b)  Contracting  activities  shall  provide 
an  effective  system  to  ensure  that 
contracting  staff  consult  the  "List  of 
Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs"  prior  to  soliciting  offers  from, 
awarding  or  extending  contracts  to,  or 
consenting  to  subcontracts  with 
contractors  on  the  list. 

2809.405    Effect  of  listing. 

(a)  Contractors  debarred,  suspended, 
or  proposed  for  debarment  are  excluded 
&t)m  receiving  contracts,  and  bureaus 
shall  not  solicit  offers  from,  award 
contracts  to,  or  consent  to  subcontracts 
with  these  contractors,  unless  the  HCA 
determines  that  there  is  a  compelling 
reason  for  such  action  and  the  PE 
approves  such  determinations. 

fb)  Bids  received  bom  any  listed 
contractor  in  response  to  an  invitation 
for  bids  shall  be  entered  on  the  abstract 
of  bids,  and  rejected  unless  the  HCA 
determines  in  writing  that  there  is  a 
compeUing  reason  to  consider  the  bid 
and  the  PE  approves  such  action. 

(c)  Proposals,  quotations,  or  offers 
received  fi-om  any  listed  contractor  shall 
not  be  evaluated  for  award  or  included 
in  the  competitive  range,  nor  shall 
discussions  be  conducted  with  a  listed 
offeror  during  a  period  of  ineligibility, 
unless  the  HCA  determines  in  writing 
that  there  is  a  compelling  reason  to-do 
so  and  the  PE  approves  such  action. 

2809.405-1    Continuation  of  current 
contracts. 

(a)  In  accordance  with  FAR  9.405-1. 
contracting  activities  may  continue 
contracts  or  subcontracts  in  existence  at 
the  time  a  contractor  is  susf>ended  or 
debarred  unless  it  is  determined  that 
termination  of  the  contract  is  in  the  best 
interest  of  the  Government.  In  making 
this  determination,  contracting  activities 
shall  consider  the  seriousness  of  the  act 
or  omission  leading  to  the  debarment  or 
suspension,  the  efiiect  of  debarment  or 
suspension  on  the  contractor's  ability  to 
continue  operations,  and  the 
Department's  ability  to  safeguard  its 
interests  and  receive  satisfactory 
performance. 

(b)  Contracting  activities  shall  not 
renew  or  otherwise  extend  the  duration 


1408 


Federal  Register  7  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


of  current  contracts,  or  consent  to 
subcontracts,  with  contractors  debarred, 
suspended,  or  proposed  for  debarment, 
unless  the  HCA  states,  in  writing,  the 
compelling  reasons  for  renewal  or 
extension  and  the  PE  approves  such 
action. 

Subpart  2809.5— Organizational  and 
Consultant  Conflicts  of  Intsrest 

2809.503    Waiver. 

The  HCA  may  waive  any  general  rule 
or  procedure  of  FAR  9.5  by  determining 
that  its  application  in  a  particular 
situation  would  not  be  in  the 
Government's  interest. 

PART  2811— DESCRIBING  AQENCY 
NEEDS 


2811.001 
2811.002 


Definitions. 
Policy. 


Subpart  2811.1— Selecting  and  Developing 
Raqukewanta  Documents 

2811.103    Market  acceptance. 
2811.104-70    Brand-name  or  equal 
description. 

Sul)part  2811.6— Priorities  and  Allocations 
2811.603     Procedures. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

2811.001  Deflnitions. 

Dual  systems  means  the  use  of  both 
inch-pound  and  metric  systems.  For 
example,  an  item  is  designed,  produced 
and  described  in  inch-pound  values 
with  soft  metric  values  also  shown  for 
information  or  comparison  purposes. 

Hybrid  systems  means  the  use  of  both 
inch-poimd  and  standard  metric  values 
in  specifications,  standards,  supplies, 
and  services;  e.g..  an  engine  with 
internal  parts  in  metric  dimensions  and 
external  fittings  or  attachments  in  inch- 
pound  dimensions. 

Metric  system  means  the  International 
System  of  Units  established  by  the 
General  Conference  of  Weights  and 
Measures  in  1960. 

Soft  metric  means  the  result  of 
mathematical  conversion  of  inch-pound 
measurements  to  metric  equivalents  in 
speciBcations,  standards,  supplies,  and 
services.  The  physical  dimensions  are 
not  changed. 

2811.002  Policy. 

Consistent  with  the  policy  expressed 
in  FAR  11.002(b),  solicitations  must 
include  specifications  and  purchase 
descriptions  stated  in  metric  units  of 
measurement  whenever  metric  is  the 
accepted  industry  system.  Whenever 
possible,  commercially  developed 
metric  specifications  and 
internationally,  or  domestically 
developed  volimtary  standards,  using 


metric  measiuements,  must  be  adopted. 
While  an  industry  is  in  transition  to 
metric  specifications,  solicitations  must 
include  requirements  dociunents  stated 
in  soft  metric,  hybrid,  or  dual  systems, 
except  when  impractical  or  inefficient. 

Sut>part  2811.1— Selecting  and 
Developing  Requirem^ts  Docuntents 

2811.103    Market  acceptance.  * 

Pursuant  to  FAR  11.103,  the  HCA  or 
designee  at  a  level  not  lower  than  the 
BPC  has  the  authority  to  require  offerors 
to  demonstrate  that  the  items  offered 
meet  the  criteria  set  forth  in  FAR 
11.103(a). 

2811.104-70    Brand-name  or  equal 
descriptioa 

When  a  brand-name  or  equal 
description  is  used,  the  clause  set  forth 
in  2852.211-70.  Brand-Name  or  Equal, 
shall  be  inserted  into  the  solicitation. 

Subpart  2811. 6— Priorities  and 
Allocations 

2811.603    ProcMhires. 

The  PE  is  the  agency  official  delegated 
authority  to  exercise  priority  authority 
on  behalf  of  the  E)epartment.  Any 
request  for  a  priority  rating  on  a  contract 
or  order  must  be  submitted  to  PPRG, 
]MD,  in  accordance  with  the  procedures 
in  this  subpart. 

(a)  The  requesting  activity  shall 
submit,  to  the  PE,  a  description  of  the 
supplies  or  services  requiring  a  priority 
rating  and  a  complete  justification  for 
the  necessity  of  a  rated  order  including 
the  method  and  type  of  contract  and  the 
anticipated  award  date.  The  justification 
must  also  state  the  level  of  priority 
rating  requested  and  comply  with  the 
requirements  of  the  Defense  Priorities 
and  Allocations  System. 

(b)  Upon  receipt,  the  PPRG  shall 
review  the  request  for  completeness  and 
establish  appropriate  liaison  with  the 
Department  of  Commerce  (IX)C),  the 
administering  agency.  Depending  on  the 
nature  of  the  requirement,  the  PPRG 
may  schedule  a  meeting  with  EKX: 
officials  to  present  the  proposal.  In  such 
cases,  a  representative  from  the 
requiring  activity  may  be  requested  to 
attend. 

(c)  DOJ  activities  requesting  rated 
orders  that  concern  classified  material 
shall  call  PPRG  before  submitting  their 
request  to  ensure  appropriate 
transmission  and  handling  between  the 
requesting  activity  and  PPRG. 


PART  2812— ACQUISITION  OF 
COIMMERaAL  ITEMS 

Subpart  2812.3— Solicitation  Provisions  and 
Contract  Clauses  for  the  Acquisition  of 
Commercial  Items 

2812.302    Tailoring  of  provisions  and 

clauses  for  the  acquisition  of  commercial 
items. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2812.3— Solicitation 
Provisions  and  Contract  Clauses  for 
the  Acquisition  of  Conunercial  Itenw 

281 2.302    Tailoring  of  provisions  and 
ciauaes  for  ttie  acquisition  of  commercial 
items. 

Pursuant  to  FAR  12.302(c),  the  HCA 
or  designee  at  a  level  not  lower  than  the 
BPC  is  authorized  to  approve  clauses  or 
additional  terms  or  conditions  for 
inclusion  in  solicitations  or  contracts  for 
commercial  items  that  are  inconsistent 
with  customary  commercial  practices. 

SUBCHAPTER  C-CONTRACTI»4Q 
METHODS  AND  CONTRACT  TYPES 

PART  2813-5IMPUHED  ACQUISITION 
PROCEDURES 

Subpart  2813.1— General 

2813.103    Policy— Purchases  at  or  below  the 
micro-purchase  threshold. 

Subpart  2813.4— 4mprest  Fund 

2813.401    General. 

Sut)part  2813.5— Purchase  Orders 

2813.505    Purchase  order  and  related  forms. 

Subpart  2813.7»-Certifled  Invoice 
Procedure 

2813.7001  Policy.         ' 

2813.7002  Procedure. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2813.1 — General 

2813.103    Policy— Purchases  at  or  ImIow 
the  micro-purchase  threshold. 

To  the  maximum  extent  practicable, 
the  Government  Purchase  Card  shall  be 
used  as  the  primary  method  for 
transacting  micro-purchases. 

Subpart  2813.4 — Imprest  Fund 

2813.401    General. 

Regulations  governing  the  operation 
and  procedures  of  the  imprest  fund 
shall  be  contained  in  internal  bureau 
regulations.  Individuals  delegated  the 
authority  to  withdraw  from  the  imprest 
fund  are  further  subject  to  the 
limitations  contained  in  their  delegation 
memorandum. 


2813.7002 
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Subpart  2813.5i4-Purcha8e  Orders 

2813.506    PurchMe  order  and  related 
forms. 

(a)  In  accordaiJte  with  FAR  13.505. 
for  other  than  commercial  items,  ■ 
bureaus  may  use  order  forms  other  than 
Standard  Form  (SF)  1449.  OF  347  and 
348  and  may  pr^t  on  those  forms, 
clauses  considered  to  be  suitable  for 
purchases. 

(b)(1)  Contrac^g  activities  using  the 
SF  44  will  be  responsible  for  instructing 
authorized  users  as  to  the  limitations 
and  procedures  for  use  of  the  form  as 
outlined  in  FAR  13.505. 

(2)  Since  the  $t  44  is  an  accountable 
form,  a  record  shall  be  maintained  of: 
serial  numbers  of  the  forms;  to  whom 
issued;  and.  the  date  issued.  SF  44s 
shall  be  kept  sect^rely  imder  lock  and 
key  to  prevent  uiilauthorized  use.  A 
reservation  of  funds  shall  be  established 
to  cover  total  anticipated  expenditures 
prior  to  use  of  th«  SF  44. 

Subpart  2813.7a>-Certified  Invoice 
Procedure 


J 


2813.7001  PdiC) 

Under  limited  jdrcumstances  as 
described  in  this  i  ;ubpart.  supplies  or 
services  directly  !iielated  to  mission 
accomplishment,  may  be  acquired  on 
the  open  market  from  local  suppliers  at 
the  site  of  the  wojk  or  use  point,  using 
vendor's  invoicesiunder  the  certified 
invoice  procedure,  instead  of  issuing 
purchase  orders.  Certified  invoice 
procedures  may  npt  be  used  to  place 
orders  under  estal^lished  contracts. 

2813.7002  Procediire. 

(a)  Purchases  Utilizing  the  certified 
invoice  procedure  shall  be  effected  only 
in  accordance  wijth  FAR  part  13  and  this 
part  2813,  subject  |to  the  following: 

(1)  The  amount  of  any  one  purchase 
does  not  exceed  the  micro-purchase 
threshold;  i  i 

(2)  A  purchase  larder  is  not  required 
by  either  the  sup}>|ier  or  the 
Government;       j  | 

(3)  Appropriate  {invoices  can  be 
obtained  from  the  ^upplier;  and, 

(4)  The  items  t6be  purchased  shall  be 
domestic  source  «id  products,  except  as 
provided  in  FARigubpart  25.1. 

,  (b)  Use  of  the  certified  invoice 
procedures  does  not  eliminate  the 
requirements  in  FAR  part  13  or  this  part 
2813  that  are  applicable  to  purchases  of 
this  dollar  threshold. 

(c)  The  chief  of  the  contracting  office, 
as  defined  in  2802.101(c),  shall  delegate 
the  authority  to  use  the  certified  invoice 
procediire.  Each  delegation  must  specify 
any  limitations  placed  on  the 
individual's  use  of  these  procedures. 


such  as  limits  on  the  amoimt  of  each 
purchase,  or  limits  on  the  commodities, 
or  services  which  can  be  procured. 

(d)  Each  individual  using  this 
purchasing  technique  shall  require  the 
supplier  to  immediately  submit 
properly  prepared  invoices  which 
itemized  property  or  services  furnished. 
Upon  receiving  the  invoice,  the 
individual  making  the  purchase  shall 
annotate  the  invoice  with  the  date  of 
receipt,  verify  the  arithmetic  accuracy  of 
the  invoiced  amount  and  verify  on  the 
invoice  that  the  supplies  and/or  services 
have  been  received  and  accepted.  If  the 
invoice  is  correct,  the  individual  making 
the  purchase  shall  sign  the  invoice 
indicating  acceptance  and  immediately 
forward  it  to  the  appropriate 
administrative  office.  The  invoice  shall 
be  approved  by  the  appropriate 
administrative  office  and  forwarded  to 
the  Finance  Office  for  pajrment  within 
5  workdays  after  receipt  of  the  invoice, 
or  acceptance  of  supplies  or  services, 
whichever  is  later.  Before  forwarding 
the  invoice  to  Finance,  the 
administrative  office  shall  place  the 
following  statement  on  the  invoice, 
along  with  the  accounting  and 
appropriation  data: 

I  certify  that  these  goods  and/or  services 

were  received  on (date)  and 

accepted  on (date).  Oral  purchase 

was  authorized  and  no  confinning  order  has 
been  issued. 


Signature 


Date 


Printed  or  Typed  Name  and  Title 
PART  2814— SEALED  BIDDING 

Subpart  2814.4— Opening  of  bids  and  award 
of  contract  "^ 

2814.407    Mistakes  in  bids. 

2814.407-3    Other  mistakes  disclosed  before 

award. 
2814.407-4    Mistakes  after  awards. 
2814.409    Infonnation  to  bidders. 
2814.409-2    Award  of  classified  contracts. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2814.4— Opening  of  bids  and 
award  of  contract 

2814.407    Mistakee  in  bide. 

2814.407-3    Other  mistakes  discloeed 
tMfore  award. 

(a)  The  authority  to  make 
determinations  under  paragraphs  (a), 
(b),  (c),  and  (d)  of  FAR  14.407-3  is 
delegated  to  the  HCA  or  designee  at  a 
level  not  lower  than  the  BPC. 

(b)  The  following  procedures  shall  be 
followed  when  submitting  doubtful 


cases  of  mistakes  in  bids  to  the 
Comptroller  General  for  an  advance 
decision. 

(1)  Requests  for  advance  decisions 
submitted  to  the  Comptroller  General  in 
cases  of  mistakes  in  bids  shall  be  made 
by  the  HCA. 

(2)  Requests  for  advance  decisions 
shall  be  in  writing,  dated,  signed  by  the 
requestor,  addressed  to  the  Comptroller 
General  of  the  United  States,  General 
Accounting  Office,  Washington,  D.C. 
20548,  and  contain  the  following: 

(i)  The  name  and  address  of  the  party 
requesting  the  decision; 

(ii)  A  statement  of  the  question  to  be 
decided,  a  presentation  of  all  relevant 
facts,  and  a  statement  of  the  requesting 
party's  position  with  respect  to  the 
question;  and, 

(iii)  Copies  of  all  pertinent  and 
supporting  documentation. 

2814.407-4    Mistakes  after  award. 

Proposed  detemrinaflons  under  FAR 
14.407  shall  be  coordinated  with  legal 
counsel  HI  accordance  with  bureau 
procedures. 

2814.409    information  to  bidder*. 

2814.409-2    Award  of  classified  contracts. 

hi  accordance  with  FAR  14.409-2,  the 
contracting  officer  shall  advise  the 
unsuccessful  bidders,  including  any 
who  did  not  bid.  to  take  disposition 
action  in  accordance  with  bureau 
procedures. 

PART  2815— CONTRACTING  BY 
NEGOTIATION 

Subpart  2815.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 

2815.405    Solicitations  for  information  or 

planning  purposes. 
2815.405-1    General. 
2815.408    Issuing  solicitations. 
2815.411    Receipt  of  proposals  and 

quotations. 

Subpart  2815.5— Unsolicited  Proposals 
2815.506    Agency  procedures. 
Subpart  2815.8-Price  Negotiation 

2815.803    General. 
2815.805    Proposal  analysis. 
2815.805-5    Field  pricing  supp>ort. 
2815.810    Should-cost  review. 
2815.810-2    Program  should-cost  review. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2815.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

2815.405    Solicitations  for  information  or 
planning  purposes. 

2815.405-1    General. 

When  a  solicitation  for  informational 
or  planning  purposes  is  to  be  issued,  the 
contracting  officer  shall  make  a  written 
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determination  that  such  solicitation  is 
justified.  This  determination  shall  be 
approved  at  a  level  above  the 
contracting  officer. 

2815.408    Issuing  solicitatJons. 

Solicitations  involving  classified 
information  shall  be  handled  in 
accordance  with  the  policies  and 
procedures  contained  in  Departmental 
regulations  and  other  offices,  boards, 
divisions,  and  bureaus  (OBDB) 
prescribed  pohcies  and  regulations  that 
supplement  Departmental  regulations. 

281 5.41 1    Receipt  of  proposals  and 
quotations. 

Classified  proposals  and  quotations 
shall  be  handled  in  accordance  with  the 
current  DOJ  Order  agency  regulations 
and  any  supplemental  directives  or 
orders  implemented  by  the  OBDB.  Such 
supplemental  regulations  must  have  the 
prior  approval  of  the  AAG/A  before 
implementation  ia  accordance  with  the 
Departmental  regulations. 

Subpart  2815.5— Unsolicited  Proposals 

2815.506    Agency  procedures. 

(a)  Each  contracting  activity  shall 
designate  a  point  of  contact  for  the 
receipt  and  handling  of  unsolicited 
proposals.  Generally,  the  official 
designated  shall  be  the  BPC  or 
immediate  subordinate. 

(b)  The  designated  point  of  contact  for 
each  contracting  activity  shall  provide 
for  and  coordinate  receipt,  review, 
evaluation,  and  final  disposition  of 
imsolicited  proposals  in  accordance 
with  FAR  15.506  through  15.509. 

Sut)part  2815.8— Price  Negotiation 

2815.803    General. 

If  a  contractor  insists  on  a  price  or 
demands  a  profit  or  fee  that  the 
contracting  officer  considers 
unreasonable  and  the  contracting  officer 
has  taken  all  authorized  actions  to 
negotiate  a  reasonable  price  or  profit  or 
fee  without  success,  the  contracting 
officer  shall  then  refer  the  contract 
action  to  the  HCA  or  designee. 

2815.805    Proposal  analysis. 

2815.805-S    Field  pricing  support. 

All  requests  for  field  pricing  support 
shall  be  made  by  the  contracting  officer 
directly  to  the  cognizant  audit  agency.  A 
copy  of  the  request  for  such  services 
shall  be  sent  to  the  Department  of 
Justice  Office  of  the  Inspector  General 
(OIG)  at  the  address  shown  in  this 
subsection  at  the  tim»4t  is  mailed  to  the 
cognizant  audit  agency.  A  copy  of  each 
report  received  shall  also  be  sent  to  the 
OIG.  Requests  for  other  audit  assistance 
may  be  made  to  the  Assistant  Inspector 


General  for  Audits,  Suite  5000, 1425 
New  York  Avenue,  N.W.,  Washington, 
D.C.  20530. 

2815.810    Should-cost  review. 

281 5.81 0-2    Program  stiould-cost  review. 

In  acquisitions  for  which  a  program 
should-cost  review  is  conducted,  the 
required  should-cost  review  team  report 
shall  be  prepared  in  accordance  with 
bureau  procedures. 

PART  2816— TYPES  OF  CONTRACTS 

Subpart  2816.5— indefinite-Delivery 
Contracts 

2816.505    Ordering. 

Subpart  2816.6— Time  and  Materials,  Labor- 
Hour,  and  Letter  Contracts 

2816.601  Time-and-material  contracts. 

2816.602  Labor-hour  conU^cts. 

2816.603  Letter  contracts. 
2816.603-2    Application. 
2816.603-3    Limitations. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75{j)  and  28  CFR  0.76(j). 

Subpart  2816.5— Indeflnite-Deiivery 
Contracts 

2816.505    Ordering. 

(a)  In  accordance  with  FAR 
16.505(b)(4),  the  Department  of  Justice 
Task  Order  and  Delivery  Order 
Ombudsman  is  the  DOJ  Competition 
Advocate. 

(b)  Heads  of  contracting  activities 
shall  designate  a  contracting  activity 
Task  Order  and  Delivery  Order 
Ombudsman.  This  person  may  be  the 
contracting  activity  competition 
advocate  and  must  meet  the 
qualification  requirements  of 
2806.501(b). 

(c)  Contracting  activity  ombudsmen 
shall  review  and  resolve  complaints 
from  contractors  concerning  task  or 
delivery  orders  placed  by  the 
contracting  activity. 

(d)  Contractors  not  satisfied  with  the 
resolution  of  a  complaint  by  a 
contracting  activity  ombudsman  may 
request  the  Departmental  Ombudsman 
to  review  the  complaint. 

Subpart  2816.6— Time-and-Mateiials, 
Labor-Hour,  and  Letter  Contracts 

2816.601    Time-and-material  contracts. 

In  addition  to  the  limitations  listed  in 
FAR  16.601(c),  a  time-and-materials 
contract  may  be  used  only  after  the 
contracting  officer  receives  written 
approval  from  the  chief  of  the 
contracting  office.  When  the  contracting 
officer  is  also  the  chief  of  the 
contracting  office,  the  approval  to  use  a 
time-and-materials  type  contract  will  be 
made  at  a  level  above  the  contracting 
officer. 


2816.602  Labor-hour  contracts. 

The  limitations  set  forth  in  2816.601 
for  time-and-material  contracts  also 
apply  to  labor-hour  contracts. 

2816.603  Letter  contracts. 

2816.603-2    Application. 

In  cases  where  the  contracting  officer 
and  the  contractor  cannot  negotiate  the 
definitization  of  a  letter  contract  within 
180  days  after  the  date  of  the  letter 
contract,  or  before  completion  of  40 
percent  of  the  work  to  be  performed,  the 
contracting  officer  may,  with  the  written 
approval  of  the  PE,  revise  and  extend 
the  definitization  schedule.  However,  in 
no  event  shall  the  extension  of  the 
definitization  schedule  extend  beyond 
the  lesser  of  an  additional  180  day 
period  or  .the  completion  of  80  percent 
of  the  work  to  be  performed.  If  at  the 
end  of  the  extension,  the  contracting 
officer  and  the  contractor  cannot 
negodate  a  definitive  contract  because 
of  failure  to  reach  an  agreement  on  price 
or  fee,  the  procedures  set  forth  in  FAR 
52.216-25,  16.603-2, 15.8,  and  part  31 
shall  be  followed,  as  applicable. 

2816.603-3    Limitations.         «. 

-  A  letter  contract  may  be  used  only 
after  the  express  written  approval  of  the 
Procurement  Executive.  Requests  for 
approval  shall  contain  the  rationale 
explaining  why  no  other  contract  is 
suitable  and  shall  include  the  approval 
of  the  HCA  or  designee.  Under 
circumstances  of  compelling  urgency 
which  do  not  permit  the  time  needed  for 
written  approval,  oral  approval  must  be 
obtained;  however,  wrritten 
documentation  to  support  the  award 
and  confirm  the  oral  approval  must  be 
submitted  as  soon  as  practicable  after 
award. 

PART  2817— SPECIAL  CONTRACTING 
METHODS 

Subpart  2817.1— Multiyear  Contracting 

2817.108    Congressional  notification. 

Subpart  2817.6— Management  and 
Operating  Contracts 

2817.605    Award,  renewal,  and  extension. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j);  and  28  CFR  0.76(j). 

Subpart  2817.1— Multiyear  Contracting 

2817.108    Congressional  notification. 

Pursuant  to  FAR  17.198(a),  the 
original  congressional  notification  shall 
be  submitted  to  PPRG,  JMD,  for 
conciu-rence,  coordination  to  the 
Attorney  General,  and  subsequent 
transmission  to  the  appropriate 
congressional  committees. 


SUBCHAPT 
PROGRAMS 


programs  ii 
described  i: 
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Subpart  2817.&~Management  and 
Operating  Contracts 

281 7.605    Award,  renewal,  and  extension. 

In  accordance  with  FAR  17.605Cb),  the 
contracting  officer,  following  bureau 
procedures,  shalll  review  each 
management  an(^' operating  contract,  at 
appropriate  intervals  and  at  least  once 
every  5  years,     i 

SUBCHAPTER  D-USOCIOECONOMIC 
PROGRAMS  « 

PART  2819— SMALL  BUSINESS 
PROGRAMS 

Subpart  2819.2— l>6Ncles 

2819.201    General  policy. 

Sut>part  2819.5— Set-Asides  for  Small 
Business 

2819.506    WithdrUving  or  modifying  set- 
asides.  [  I 

Sut)part  2819.6— Cirtificates  of 
Competency  and  tieterminatlons  of 
Eligibility 

2819.602    Procedures. 
2819.602-1    Refierml. 

Subpart  281 9.70-^orecasts  of  Expected 
Contract  Opportunities 

2819.7001  General. 

2819.7002  Proce(jliires. 

Authority:  28  U.iS.C.  510;  40  U.S.C.  486(c}: 
28  CFR  0.75(j)  and!  ^8  CFR  0.76(j). 

Subpart  2819.244>olicles 

2819.201    Qerteraf  policy. 

(a)  The  Office  tit  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  is  organizationally  attached  to 
the  Office  of  the  Deputy  Attorney 
General  in  accordiance  with  28  CFR 
0.18a,  but  is  locaited  in  JMD  for 
administrative  purposes. 

(b)  The  Directof,  OSDBU  is 
responsible  for  Xhb  administration  of  the 
DOJ  small  and  disadvantaged  business 
programs  in  accordance  with  the  duties 
described  in  28  (p^R  0.18a. 

Subpart  2819.5->^t-Asides  for  Small 
Business 

2819.506    WithdriMng  or  modifying  set- 
asides. 

(a)  Before  a  contracting  officer  may 
withdraw  or  modify  a  small  business 
set-aside,  the  contlracting  officer  shall 
seek  the  concurrence  of  the  Director, 
OSDBU. 

(b)  If  the  contracting  officer  and  the 
Director,  OSDBU,  are  unable  to  agree  on 
the  proposed  withdrawal  or 
modification,  thei  director,  OSDBU 
shall:  !  | 

(1)  Forward  thi  matter  to  the  SB  A 
procurement  center  representative 
assigned  to  the  Diapartment  of  Justice  for 
resolution;  or. 


(2)  Forward  the  matter  to  the  PE  for 
resolution  if  an  SBA  procurement  center 
representative  is  not  assigned  to  the 
E)epartment  of  Justice. 

Subpart  2819.6— Certificates  of 
Competency  and  Determinations  of 
Eligibility 

.  2819.602    Procedures. 

'  2819.602-1    Referral. 

In  accordance  with  FAR  19.602- 
1(a)(2),  the  matter  shall  be  submitted  to 
the  Director,  OSDBU,  for  subsequent 
referral  to  the  cognizant  SBA  Regional 
Officer. 

Subpart  2819.70— Forecasts  of 
Expected  Contract  Opportunities 

2819.7001  General. 
Section  501  of  Public  Law  100-656, 

the  Business  Opportunity  Development 
Reform  Act  of  1988,  requires  executive 
agencies  having  contract  actions  in 
excess  of  $50  million  in  Fiscal  Year 
1988  or  later  to  prepare  an  annual 
forecast  of  expected  contract 
opportunities,  or  classes  of  contract 
opportunities  that  small  business 
.concerns,  including  those  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  are  capable 
of  performing. 

2819.7002  Procedures. 
The  content  and  format  of  bureau 

annual  forecasts  of  contract 
opportunities,  as  well  as  the  updates  to 
their  contracting  forecasts  shall  be  as 
specified  by  the  Director,  OSDBU. 

PART  2822— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  2822.1— Basic  Labor  Pollc|»s 

2822.101     Labor  relations. 

2822.101-1    General. 

2822. 101-3    Reporting  labor  disputes. 

2822.103    Overtime. 

2822.103-4    Approvals. 

Subpart  2822.4— Labor  Stardards  for 
Contracts  Involving  Construction 

2822.406  Administration  and  enforcement. 
2822.406-8  Investigations. 

Subpart  2822.13— Special  Disabled  and 
Vietnam  Era  Veterans 

2822.1303  Waivers. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c}; 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2822.1— Basic  Labor  Policies 
2822.101    Labor  relations. 

2822.101-1    General. 

All  matters  regarding  labor  relations 
shall  be  handled  in  accordance  with 
bureau  procedures. 


2822.101-3    Reporting  labor  disputes. 

The  office  administering  the  contract 
shall  report,  directly  to  the  contracting 
officer,  any  potential  or  actual  labor 
disputes  that  may  interfere  with 
performing  any  contracts  under  its 
cognizance. 

2822.103    Overtime. 

2822.103-4    Approvals. 

The  inclusion  of  a  dollar  amount 
greater  than  zero  in  paragraph  (a)  of  the 
FAR  clause  52.222-2,  Payment  For 
Overtime  Premiimis,  must  be  approved 
at  a  level  above  the  contracting  officer. 
Such  approval  shall  be  reflected  by  the 
signatiu«  of  the  approving  official  on 
the  contracting  officer's  written 
determination  made  in  accordance  with 
FAR  22.103^. 

Subpart  2822.4— Labor  Standards  for 
Contracts  Involving  Construction 

2822.406    Administration  and  enforcement 

2822.406-4    Investigations. 

Pursuant  to  FAR  22.406-8(d),  the 
contracting  officer  shall  prepare  and 
forward  the  report  of  violations  to  the 
HCA  or  designee  at  a  level  not  lower 
than  the  BFC.  That  official  shall  be 
responsible  for  processing  the  report  in 
accordance  with  FAR  22.406-8(d)(2). 

Subpart  2822.13— Special  Disabled  and 
Vietnam  Era  Veterans 

2822.1303    Waivers. 

In  accordance  with  FAR  22.1303,  all 
requests  for  waivers  shall  be  forwarded 
fitjm  the  HCA  to  FPRG,  JMD,  for 
processing  to  the  Attorney  General. 

PART  2823— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  2823.1— Pollution  Control  and 
Clean  Air  and  Water 

2823.107  Compliance  responsibilities. 

Subpart  2823.3— Hazardous  Msteriai 
Identification  and  Material  Safety  Data 

2823.303-70  Departmental  contract  clause. 

Subpart  2823.4-4Jse  of  Recovered 
Materials 

2823.403  Policy. 

2823.404  Procedures. 
2823.404-70  Affirmative  Procurement 

Program  for  Recycled  Materials. 
Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75{j)  and  28  CFR  0.76(j). 

Subpart  2823.1— Pollution  Control  and 
Clean  Air  and  Water 

2823.107    Compliance  responsibilities. 

If  a  contracting  officer  becomes  aware 
of  noncompliance  with  clean  air,  water 
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or  other  affected  media  standards  in 
facilities  used  in  performing  nonexempt 
contracts,  that  contracting  officer  shall 
notify  the  Department  of  Justice 
Environmental  Executive  (DOJEE). 

Subpart  2823.3— Hazardous  Material 
ktentification  and  Material  Safety  Data 


2823.303-70 
clause. 


Departmental  contract 


The  contracting  officer  shall  insert  the 
clause  at  2852.223-70,  Unsafe 
Ck>nditions  Due  to  the  Presence  of 
Hazardous  Material,  in  all  solicitations 
and  contracts,  as  appropriate,  if  the 
contract  will  require  the  performance  of 
services  on  Government-owned  or 
Government-leased  facilities. 

Subpart  2823.4— Use  of  Recovered 
Materials 

2823.403  Policy. 

It  is  the  policy  of  DOJ  that  its 
contracting  activities  and  contractors 
that  procedure  on  behalf  of  IX)J,  acquire 
EPA  designated  items  in  accordance 
with  EPA's  Comprehensive 
Procurement  Guideline  For  Products 
Containing  Recovered  Materials  (CPG) 
(40  CFR  part  247).  The  recommended 
minimum  recovered  materials  content 
of  EPA  designated  items  is  set  forth  in 
EPA's  Recovered  Materials  Advisory 
Notices  (RMANs)  and  in  E.0. 12873  as 
amended.  These  publications  are 
available  from  the  DOJEE. 

2823.404  Procedures. 

(a),  The  program  office  initiating  the 
acquisition  is  responsible  for 
determining  if  recovered  materials 
should  be  included  in  the  specification. 
Prociu«ment  offices  are  responsible  for 
informing  program  offices  of  the 
requirement  for  writing  specifications 
for  designated  items  that  include 
minimum  content  standards  specified  in 
the  RMANs. 

(b)  If  the  program  office  chooses  to 
procure  designated  items  containing 
less  than  the  minimum  content 
standards,  the  program  office  must 
justify  that  decision  in  writing  and 
Include  a  copy  of  the  signed 
justification  with  the  procurement 
request  package.  FAR  23.i04(b)(3)  sets 
forth  the  only  accepted  justifications  for 
acquiring  EPA  designated  items  which 
do  not  meet  the  minimum  content 
standard.  The  contracting  officer  is  the 
approving  official  for  justifications 
made  pursuant  to  FAR  23.404(b)(3). 
Contracting  officers  are  responsible  for 
including  a  signed  copy  of  the 
justification  in  the  acquisition  file  and 
submitting  a  copy  of  the  approved 
justification  to  die  DOJEE. 


2823.404-70    Afflrmativa  Procurement 
Program  for  Recycled  Materials. 

(a)  Recovered  materials  preference 
program.  Preference  will  be  given  to 
procuring  and  using  products 
containing  recovered  materials  rather 
than  products  made  with  virgin 
materials  when  adequate  competition 
exists,  and  when  price,  performance  and 
availability  are  equal. 

(b)  Promotion  program.  The  DOJEE 
has  primary  responsibility  for  actively 
promoting  the  acquisition  of  products 
containing  recycled  materials 
throughout  DOJ.  Technical  and 
procurement  personnel  will  cooperate 
with  the  DOJEE  to  actively  promote 
DOJ's  Affirmative  Procurement  Program 
(APP). 

(c)  Procedures  for  vendor  estimation, 
verification  and  certification.  (1) 
Estimation.  The  contractor  shall  provide 
estimates  of  the  total  percentage(s)  of 
recovered  materials  for  EPA  designated 
items  to  be  used  in  products  or  services 
provided. 

(2)  Certification.  Contracting  officers 
shall  provide  copies  of  all  vendor  and 
subcontractor  certifications  required  by 
FAR  23.405(c)  to  the  DOJEE. 

(3)  Verification.  The  DOJEE  is 
responsible  for  periodically  reviewing 
vendor  certification  documents  and 
waivers  as  part  of  the  annual  review  and 
monitoring  process  to  determine  if  DOJ 
is  in  compliance  with  the  E.O.  12873 
and  subsequent  amendments. 

PART  2824— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 


-reedom  of  Information 


Subpart  2824.2- 
Act 

2824.202     Policy. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(i)  and  28  CFR  0.76(j). 

Subpart  2824.2— Freedom  of 
Information  Act 

2824.202  Policy. 

Procedures  for  processing  Freedom  of 
Information  Act  requests  are  set  forth  in 
Departmental  regulations  and  28  CFR 
part  16. 

PART  2825— FOREIGN  ACQUISITION 

Subpart  2825.2— Buy  American  Act- 
Construction  Materials 

2825.203  Evaluating  offers. 

Subpart  2825.3— Balance  of  Payments 
Program 

2825.302     Policy. 

Subpart  2825.9— Additional  Foreign 
Acquisition  Clauses 

2825.901    Omission  of  audit  clause. 


Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(1)  and  28  CFR  0.76(j). 

Subpart  2825.2— Buy  American  Act- 
Construction  Materials 

2825.203    Evaluating  offers. 

The  HCA,  or  designee  at  a  level  not 
lower  than  the  BPC,  is  the  agency 
official  authorized  to  make  die 
determination  that  using  a  particular 
domestic  censtruction  material  would 
unreasonably  increase  the  cost  of  the 
acquisition  or  would  be  impracticable. 

Subpart  2825.3— Balance  of  Payments 
Program 

2825.302    Policy. 

The  HCA,  or  designee  at  a  level  not 
lower  than  the  BPC,  is  the  agency 
official  authorized  to  make 
determinations  under  FAR  25.302(b)(3), 
as  well  as  authorize  the  use  of  a 
differential  greater  than  50. percent,  as 
specified  in  FAR  25.302(c),  for  the 
evaluation  of  domestic  and  foreign 
offers  under  the  Balance  of  Payments 
Program.  All  determinations  made 
under  this  section  shall  be  in  writing 
and  shall  set  forth  the  facts  and 
circumstances  supporting  the 
determination.  Determinations  shall  be 
reviewed  and  concurred  in  by  the 
contracting  activity's  legal  counsel. 

Subpart  2825.9— Additional  Foreign 
Acquisition  Clauses 

2825.901    Omission  of  audit  clause. 

The  HCA,  or  designee  at  a  level  not 
lower  than  the  BPC,  is  the  agency 
official  authorized  to  make 
determinations  under  FAR  25.901(c). 
All  determinations  made  under  this 
authority  shall  be  reviewed  and 
concurred  in  by  the  contracting 
activity's  legal  counsel  prior  to  being 
approved  by  the  authorized  agency 
official. 

SUBCHAPTER  E-GENERAL 
CONTRACTING  REQUIREMENTS 

PART  2828— BONDS  AND  INSURANCE 

Subpart  2828.1 — Bonds 

2828.106    Administration. 
2828.106-6    Furnishing  information. 

Subpart  2828.2— Sureties 

2828.204    Alternatives  in  lieu  of  corporate 
or  individual  sureties. 

Subpart  282a3— insurance 

2828.307-1    Group  insurance  plans. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(i)  and  28  CFR  0.76(j). 
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Subpart  2828.1-^Bonds 

2828.106    AdmlnpMratlon. 

2828.10^-6    Funibhing  information. 

In  accordance  with  FAR  28.106-6(c), 
the  HCA,  or  desiciee  at  a  level  not 
lower  than  the  tipc,  is  the  agency 
official  authorizeid  to  furnish  the 
certified  copy  of  the  bond  and  the 
contract. 

Subpart  2828.2l^uretfes 

2828.204    AHematives  in  iieu  of  corporate 
or  individuai  sureties. 

When  contractors  submit  any  of  the 
types  of  security  described  in  FAR 
28.204-1  throuA  28.204-3  in  lieu  of 
furnishing  sureu^s,  the  contracting 
officer  shall  enter  into  an  agreement 
with  the  contractor  covering  a  bank 
account,  and  suiitfible  covenants 
protecting  the  Gtwerrunent's  interest,  in 
which  the  seciuities  will  be  deposited  to 
protect  against  their  loss  during  the 
period  of  the  bond  obligation. 

Subpart  2828.3-i-4nsurance 

2828.307-1    QroUl^  insurance  pians. 

Under  cost-reimbursement  contracts, 
before  buying  insurance  under  a  group 
insurance  plan,  the  contractor  shall 
submit  the  plan  tO  the  contracting 
officer  for  review  and  approval.  During 
review,  the  contracting  office  should 
utilize  all  sources  of  information 
available  such  aS  budit,  industry 
practices,  etc.,  tcj  tletermine  that 
acceptance  of  the  group  insurance  plan, 
as  submitted,  is  in  the  Government's 
best  interest.       I 

PART  2829— TAXES 

Subpart  2829.3— State  and  Local  Taxes 

2829.302    Applications  of  State  and  local 
taxes  to  the  Goyemment. 
Authority:  28  U.SIC.  510;  40  U.S.C  486(c); 
28  CFR  0.75(j)  andds  CFR  0.76(j).' 

Subpart  2829.&-hi5tate  and  Local  Taxes 

2829.302    Applicajlloff  of  State  and  local 
taxes  to  the  Government 

(a)  It  is  DOJ  policy  that  DOJ  contracts 
shall  not  contain, Clauses  expressly 
designating  prim^  contractors  as  agents 
of  the  Government  for  the  piu-pose  of 
avoiding  State  and  local  taxes. 

(b)  Although  cucumstances  may  exist 
under  which  a  cdiitractor  is  an  agent  of 
the  Government,  javen  in  the  absence  of 
a  contract  clause  expressly  designating 
a  contractor  as  suqh,  these 
circumstances  shjoiuld  be  extremely  rare. 
Before  any  DOJ  cbtitracting  activity  may 
contend  that  any  Iqf  its  contractors  are 
agents  of  the  Government  for  the 
purpose  of  claiming  immunity  from 


State  and  local  sales  and  use  taxes,  the 
matter  will  be  referred  to  the  AAG/A  for 
review,  and  approval  to  ensure  that  DOJ 
policy  is  complied  with  and  that  the 
contracting  activity's  contention  is  fully 
in  accordance  with  the  pertinent  legal 
principles  and  precedents.  Each  case 
forwarded  wrill  be  reviewed  by  the  HCA 
before  referral  to  the  AAG/A.  The 
referral  will  include  all  pertinent  data 
on  which  the  contracting  activity's 
contention  is  based,  together  with  a 
thorough  analysis  of  all  relevant  legal 
precedents. 

(c)  Whenever  clauses,  procedures,  and 
business  practices  are  cited  by  DOJ 
contracting  activities  to  support  the 
contention  that  a  contractor  is  an  agent 
of  the  Government  for  the  purpose  of 
immunity  from  a  State  or  localsales'or 
use  tax,  contracting  activities  should 
whenever  possible,  devise  alternative 
clauses,  procediu«s,  and  practices  for 
future  use  which  will  accomplish  their 
intended  purpose  without  providing  the 
basis  for  contention  that  the  contractor 
is  an  agent  of  the  Government  for  the 

f>urpose  of  immunity  from  State  and 
ocal  sales  or  use  taxes.  Any  referral  to 
the  AAG/A  for  approval  imder  this 
subpart  shall  include  comments  on  the 
extent  to  which  alternative  clauses, 
procedures,  or  practices  may  be  utilized 
to  accomplish  the  intended  purpose 
without  providing  the  basis  for  the 
contention  that  the  contractor  is  an 
agent  of  the  Government  for  the  purpose 
of  immimity  from  State  and  local  sales 
or  use  taxes. 

PART  2830— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

Subpart  2830.2— CAS  Program 
Requirements 

2830.201-5    Waiver. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2830.2— CAS  Program 
Requirements 

2830.201-5    Waiver. 

A  request  for  a  waiver  of  the  Cost 
Accounting  Standards  requirements 
shall  be  forwarded  to  the  HCA  after  the 
contracting  officer  has  made  the 
determination  required  by  FAR  30.201- 
5. 

PART  2831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  2831.1— Applicability 

2831.101    Objectives. 
2831.109    Advance  agreements. 

Subpart  2831.2— Contracts  With 
Commercial  Organizations 

2831.205    Selected  costs. 
2831.205-32    Precontract  costs. 


Authority:  28  U.S.C.  510;  40  U.S.C  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2831.1— Applicability 
2831.101    Obiectives. 

(a)  The  PE  is  the  official  authorized  to 
grant  individual  deviations  from  the 
cost  principles  of  FAR  part  31.  All 
requests  for  individual  deviations  must 
cite  the  facts  and  circumstances 
surroimding  the  request  as  well  as 
attempts  to  negotiate  contractor 
compliance. 

(b)  Requests  for  class  deviation  fit)m 
the  cost  principles  set  forth  in  FAR  part 
31  will  be  forwarded  through  the  PE 
prior  to  submission  to  the  Civilian 
Agency  Acquisition  Counsel.  Requests 
must  contain  the  information  required 
in  paragraph  (a)  of  this  section. 

2831.109    Advance  agreements. 

(a)  The  DOJ  and  bureau  contracting 
officers  are  encouraged  to  negotiate 
advance  agreements  concerning  the 
treatment  of  special  or  unusual  costs  to 
avoid  possible  subsequent  disputes  or 
disallowance  of  costs  based  upon 
unreasonableness  or  nonallowability. 
All  such  agreements  shall  be  negotiated 
in  accordance  with  FAR  31.109  prior  to 
the  contractor  incurring  such  costs. 
Contracting  officers  are  not  authorized 
to  agree  to  a  treatment  of  costs  which 
would  be  inconsistent  with  FAR  part  31. 

(b)  Prior  to  negotiating  an  advance 
agreement,  contracting  officers  shall 
make  a  written  determination  setting 
forth  the  reasons  and  rationale  for 
entering  into  such  agreements.  In 
addition,  the  determination  will  set 
forth  the  nature,  the  duration,  and 
which  contract  or  contracts  are  covered 
by  the  proposed  agreement.  All 
determinations  required  by  this  subpart 
will  be  reviewed  and  approved  at  a  level 
above  the  contracting  officer  prior  to 
negotiation  of  the  proposed  agreement. 
The  approved  determination  will  be 
placed  in  the  contract  file. 

(c)  All  advance  agreements  shall  be  in 
vmting  and  shall  set  forth  the  natuj«, 
duration,  and  contract  or  contracts 
covered  by  the  agreements.  Advance 
agreements  will  be  signed  by  both  the 
contractor  and  the  contracting  officer, 
and  made  a  part  of  the  contract  file. 
Copies  of  executed  advance  agreements 
will  be  distributed  to  the  cognizant 
audit  office  when  applicable. 

(d)  All  advance  agreements  will  be 
incorporated  in  full  in  the  subsequent 
contract(s)  to  which  they  pertain,  prior 
to  award. 
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Subpart  2831.2— Contracts  With 
Commercial  Organizations 

2831.205    Setactsd  costs. 

2831.205-32    Precontract  costs. 

(a)  Precontract  cost  authorizations 
shall  be  used  only  on  cost 
reimbursement  contracts,  contain  no 
provisions  for  payment  of  fees,  and  be 
treated  as  advance  agreements  in 
accordance  with  the  provisions  of  FAR 
31.109  and  2831.109. 

(b)  The  following  limitations  apply  to 
the  execution  of  precontract  cost 
authorizations. 

(1)  Contracts  which  are  estimated  to 
be  greater  than  the  simplified 
acquisition  threshold  may  contain  a 
precontract  cost  authorization  providing 
the  authorization  is  for  a  period  of  60 
days  or  less  and  the  dollar  amount  does 
not  exceed  the  lesser  of  the  simplified 
acquisition  threshold  or  one-third  of  the 
total  estimated  costs  (including  fee  if 
any)  of  the  contract. 

(2)  The  limitation  expressed  under 
paragraph  (b)  of  this  section  may  be 
increased  in  unusual  circumstances  as 
appropriate,  with  the  written  approval 
of  the  HCA.  but  in  no  event  shall  they 
exceed  one-third  of  the  total  estimated 
costs  (including  fee  if  any)  of  the 
contract  or  be  for  periods  of  time  which 
exceed  90  days. 

PART  2832— CONTRACT  FINANCING 

Subpart  2832.1— Non-Commarcial  Item 
Purchase  Financing 

2832.114    Unusual  contract  financing. 

Subpart  2832.4— Advance  Payments  for 
Non-Commercial  Items 


2831.402 
2831.407 


General. 
Interest. 


Subpart  2832.9— Prompt  Payment 

2831.903     Policy. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(i)  and  28  CFR  0.76(j). 

Sut)part  2832.1— Non-Commercial  Item 
Purchase  Financing 

2832.114    Unusual  contract  financing. 

The  HCA,  or  designee  at  a  level  not 
lower  than  the  BPC,  is  the  official 
authorized  to  approve  unusual  contract 
financing  as  set  forth  in  FAR  31.1 14. 

Subpart  2832.4— Advance  Payments 
for  Non-Commercial  Items 

283^402    General. 

-    (a)  The  authority  to  sign  written 
determinations  and  findings  with 
resp)ect  to  making  advance  payments  is 
vested  in  the  HCA. 

(b)  Prior  to  awarding  a  contract  which 
contains  provisions  for  making 


advanced  payments,  the  contract  terms 
and  conditions  concerning  advance 
payments  must  be  approved  at  a  level 
above  the  contracting  officer,  with 
advice  and  consent  of  the  bureau's  legal 
counsel. 

(c)  The  contracting  officer  shall 
coordinate  with  the  activity  that  is  to 
provide  contract  financing  for  advance 
payments,  the  bureau's  disbursing  or 
finance  office,  or  the  Treasury 
Department,  as  appropriate,  to  ensure 
that  all  FAR  and  departmental 
requirements  are  met. 

2832.407    Interest 

In  cases  where  advance  payments 
may  be  made  on  an  interest  free  basis 
(FAR  32.407(d)),  the  intent  to  make  such 
interest  hee  advance  payments,  and  the 
circumstance  permitting  interest  hee 
advance  payments,  shall  be  set  forth  in 
the  original  determination  and  findings 
and  be  approved  in  accordance  with 
2832.402. 

Subpart  2832.9— Prompt  Payment 

2832.903    Policy. 

The  HCA  is  responsible  for 
promulgating  policies  and  procedures  to 
implement  FAR  32.9  and  to  ensure  that, 
when  specifying  due  dates,  full 
consideration  will  be  given  to  the  time 
reasonably  required  by  Government 
officials  to  fulfill  their  administrative 
responsibilities  under  the  contract. 

PART  283a-PROTESTS,  DISPUTES. 
AND  APPEALS 

Subpart  2833.1— Protests 

2833.101  Definitions. 

2833.102  General. 

2833.103  Protests  to  the  Agency. 

Subpart  2833.2— Disputes  and  Appeals 

2833.209    Suspected  fraudulent  claims. 
2833.211    Contracting  officer's  decision. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(i)  and  28  CFR  0.76(j). 

Subpart  2833.1— Protests 

2833.101     Definitions. 

(a)  Agency  Protest  Official  means  the 
official,  other  than  the  contracting 
officer,  designated  to  review  and  decide 
procurement  protests  filed  with  a 
contracting  activity  of  the  Department  of 
Justice. 

(1)  This  person  will  be  at  a  level 
above  that  of  the  Contracting  Officer, 
will  be  knowledgeable  about  the 
acquisition  process  in  general  and  will 
have  no  programmatic  interestln  the 
procurement. 

(2)  This  official  shall  be  an  individual 
designated  by  the  head  of  the 
contracting  activity  and  may  be  the 
Competition  Advocate. 


(b)  Deciding  Official  means  the  person 
chosen  by  the  protestor  to  decide  the 
agency  protest;  it  may  be  either  the 
Contracting  Officer  or  the  Agency  . 
Protest  Official. 

(c)  Interested  Party  means  an  actual  or 
prospective  offeror  whose  direct 
economic  interest  would  be  affected  by 
the  award  of  a  contract  or  by  the  failure 
to  award  a  contract. 

22833.102    General. 

(a)  This  part  prescribes  policies  and 
procedures  for  processing  protests  to  the 
Department  of  Justice  in  accordance 
with  Executive  Order  12979,  Agency 
Procurement  Protests,  dated  October  25, 
1995  and  FAR  33.103.  They  are 
intended  to  be  flexible  and  to  provide 
for  fair,  quick,  and  inexpensive 
resolution  of  agency  protests. 

(b)  Interested  parties  have  the  option 
of  protesting  to  the  Contracting  Officer 
or  to  the  Agency  Protest  Official. 

(c)  Contracting  officers  and  potential 
protestors  are  encouraged  to  use  their 
best  efforts  to  resolve  concerns  through 
fi-ank  and  open  discussion,  as  required 
by  FAR  33.103(b).  In  resolving  concerns 
and/or  protests,  consideration  should  be 
given  to  the  use  of  alternative  dispute 
resolution  techniques  where 
appropriate. 

(d)  ResponsibiUties.  (1)  Contracting 
Officers: 

(i)  Include  the  provision  at  2852.233- 
70  in  all  solicitations  that  are  expected 
to  exceed  the  simplified  acquisition 
threshold. 

(ii)  If  the  protestor  requests  that  the 
Contracting  Officer  decide  the  protest, 
or  if  the  protest  is  silent  on  this  issue, 
the  Contracting  Officer  decides  the 
protest  using  the  procedures  in  this 
subpart  and  FAR  33.103. 

(iii)  If  the  protestor  requests  that  the 
Agency  Protest  Official  decide  the 
protest,  the  Contracting  Officer  must 
ensure  that  the  Agency  Protest  Official 
receives  a  copy  of  the  materials  served 
on  the  Contracting  Officer  within  one 
business  day  after  the  filing  date. 

(2)  Agency  Protest  Official:  If  the 
protestor  requests  that  the  Agency 
Protest  Official  decide  the  protest,  the 
Official  must  use  the  procedures  in  this 
subpart  and  FAR  33.103  to  provide  an 
independent  review  of  the  issues  raised 
in  the  protest. 

2833.103    Protests  to  the  Agency. 

(a)  The  filing  time  frames  in  FAR 
33.103(e)  apply.  An  agency  protest  is 
filed  when  the  protest  complaint  is 
received  at  the  location  the  solicitation 
designates  for  serving  protests. 

(b)  An  interested  party  filing  an 
agency  protest  has  the  choice  of 
requesting  either  that  the  contracting 
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Officer  or  the  Ag(  mcy  Protest  Official 
decide  the  protep :. 

(c)  In  adaition|  :o  the  information 
required  by  FAR  53.103(d)(2),  the 
protest  must:      i 

(1)  Indicate  thk  t  it  is  a  protest  to  the 
agency. 
,      (2)  Be  filed  with  the  Contracting 
Officer.  I 

(3)  State  whether  the  protestor 
chooses  to  have  the  Contracting  Officer 
or  the  Agency  Prtitest  Official  decide  the 
protest.  If  the  protest  is  silent  on  this 
matter,  the  Conti^cting  Officer  will 
decide  the  prote«. 

(4)  Indicate  whether  the  protestor 
prefers  to  make  an  oral  or  written 
presentation  of  arguments  in  support  of 
thejorotest  to  the  deciding  official. 

(d)  The  decision  by  the  Agency . 
Protest  Official  is  an  alternative  to  a 
decision  by  the  (t^ntracting  Officer  on  a 
protest.  The  Agejipy  Protest  Official  will 
not  consider  appals  from  a  Contracting 
Officer's  decision  on  an  agency  protest. 

(e)  The  decidiiig  official  must  conduct 
a  scheduling  conrerence  with  the 
protestor  withinflve  (5)  days  after  the 
protest  is  filed.  Tpe  scheduling 
conference  will  establish  deadlines  for 
oral  or  written  arguments  in  support  of 
the  agency  protest  and  for  agency 
officials  to  present  information  in 
response  to  the  p|-^test  issues.  The 
deciding  official  iiay  hear  oral 
arguments  in  supjport  of  the  agency 
protest  at  the  sanii^  time  as  the 
scheduling  confetince,  depending  on 
availability  of  the  Necessary  parties. 

(f)  Oral  conferences  may  tdke  place 
either  by  telephotie  or  in  person.  Other 
parties  may  attend  at  the  discretion  of 
the  deciding  offidal. 

(g)  The  protestor  has  only  one 
opportunity  to  subport  or  explain  the 
substance  of  its  pH>test.  Department  of 
Justice  procedurebjdo  not  provide  for 
any  discovery.  Tlj^  deciding  official  has 
discretion  to  requtist  additional 
information  fi'om  either  the  agency  or 
the  protestor.  However,  the  deciding 
official  will  normally  decide  protests  on 
the  basis  of  infonii^tion  provided  by  the 
protestor  and  the  bjgency. 

(h)  The  preferrerfpractice  is  to  resolve 
protests  through  informal  oral 
discussion.  i ! 

(i)  An  interested  party  may  represent 
itself  or  be  represented  by  legal  counsel. 
The  IDepartment  oif| Justice  will  not 
reimburse  the  protestor  for  any  legal 
fees  related  to  the  agency  protest. 

(j)  If  an  agency  protest  is  received 
before  contract  award,  the  Contracting 
Officer  must  not  i*ake  award  unless  the 
Head  of  the  Contrafcting  Activity  makes 
a  determination  td  proceed  under  FAR 
33.103(f)(1).  Simil^ly.  if  an  agency 
protest  is  filed  within  ten  (10)  days  after 


award,  the  Contracting  Officer  must  stay 
performance  unless  the  Head  of  the 
Contracting  Activity  makes  a 
determination  to-proceed  under  FAR 
33.103(f)(3).  Any  stay  of  award  or 
suspension  of  performance  remains  in 
effect  until  the  protest  is  decided, 
dismissed,  or  withdrawn. 

(k)  The  deciding  official  must  make  a 
best  effort  to  issue  a  decision  on  the 
protest  within  twenty  (20)  days  after  the 
filing  date.  The  decision  may  be  oral  or 
written.  If  oral,  the  deciding  official 
must  send  a  confirming  letter  within 
three  (3)  days  after  the  decision  using  a 
means  that  provides  receipt.  The 
confirming  letter  must  include  the 
following  information: 

(1)  State  whether  the  protest  was 
denied,  sustained  or  dismissed. 

(2)  Indicate  the  date  the  decision  was 
provided. 

(1)  If  the  deciding  official  sustains  the 
protest,  relief  may  consist  of  any  of  the 
following: 

(1)  Recommendation  that  the  contract 
be  terminated  for  convenience  or  cause. 

(2)  Recompeting  the  requirement. 

(3)  Amending  the  soUcitation. 

(4)  Refiraining  bom  exercising  contract 
options. 

(5)  Awarding  a  contract  consistent 
with  statute,  regulation,  and  the  terms  of 
the  solicitation. 

(6)  Other  action  that  the  deciding 
official  determines  is  appropriate. 

(m)  If  the  Agency  Protest  Official 
sustains  a  protest,  then  within  30  days 
after  receiving  the  Official's 
recommendations  for  reUef,  the 
Contracting  Officer  must  either: 

(1)  Fully  implement  the 
recommended  relief;  or 

(2)  Notify  the  Agency  Protest  Official 
in  writing  if  any  recommendations  have 
not  been  implemented  and  explain  why. 

(n)  Proceedings  on  an  agency  protest 
may  be  dismissed  or  stayed  if  a  protest 
on  the  same  or  similar  basis  is  filed  with 
a  protest  forum  outside  of  the 
Department  of  Justice. 

Subpart  2833.2— Disputes  and  Appeals 

2833.209    Suspected  fraudulent  claims. 

Contracting  officers  shall  report 
suspected  fraudulent  claims  to  the 
Office  of  the  Inspects  General. 

2833.21 1    Contracting  offioer-s  decision. 

(a)  The  Agency  Board  of  Contract 
Appeals  (BCA),  which  will  hear  appeals 
from  the  decisions  of  bureau  contracting 
officers,  is  the  Department  of 
Transportation  BCA.  The  procedures  set 
forth  in  48  CFR  chapter  63  shall  apply. 

(b)  Pursuant  to  28  CFR  0.45(i).  the 
contact  for  all  appeals  of  decisions  of 
DOJ  contracting  officers  which  will  be 


forwarded  to  the  BCA  under  paragraph 
(a)  of  this  section,  is  the  Deputy 
Assistant  Attorney  General,  Commercial 
Litigation  Branch,  Civil  Division. 

SUBCHAPTER  F— SPEaAL  CATEOORtES 
OFCONTRACTINQ 

PART  2834— MAJOR  SYSTEM 
ACQUISITION 

Subpart  2834.0-<Senefal 
2834.002    Policy. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CTR  0.75{j)  and  28  CFR  0.76(i). 

Subpart  2834.a-QenerBl 
2834.002    Policy. 

In  accordance  with  Pub.  L.  98-577, 
the  Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984,  an  executive  agency  may 
establish  a  dollar  threshold  for  the 
designation  of  a  major  system. 
Accordingly,  dollar  thresholds  for  a 
major  system  under  Office  of 
Management  and  Budget  Circular  A-1G9 
are  designated  in  this  section. 

(a)  Major  Automated  Information 
System.  Within  the  Department  of 
Justice,  a  major  automated  information 
system  is  one  whose  life-cycle  cost  is  in 
excess  of  $100  million. 

(b)  Major  Real  Property  System.  (1)  By 
purchase,  when  the  assessed  value  of 
the  property  exceeds  $60  million. 

(2)  By  lease,  when  the  annual  rental 
charges,  including  basic  services  (e.g.. 
cleaning,  guards,  maintenance),  exceed 
$1.8  milhon. 

(3)  By  transfer  from  another  agency  at 
no  cost  when  the  assessed  value  of  the 
property  exceeds  $12  million. 

(c)  Research  and  Development  (R&D) 
System.  Any  R&D  activity  expected  to 
exceed  $0.5  million,  for  the  R&D  phase 
is  subjectto  OMB  Circular  A-109, 
unless  exempted  by  the  HCA. 

(d)  Any  other  system  or  activity.  The 
HCA  responsible  for  the  system  may 
designate  any  system  or  activity  as  a 
Major  System  under  OMB  Circular  A- 
109  as  a  result  of  Departmental  review, 
e.g.,  selected  systems  designed  to 
support  more  than  one  principal 
organizational  unit. 

(e)  Exemption.  The  AAG/A,  upon 
recommendation  by  the  HCA 
responsible  for  the  system,  may 
determine  that  because  of  the  routine 
nature  of  the  acquisition,  the  system 
(e.g.,  an  information  system  utilizing 
only  off-the-shelf  hardware  or  software) 
will  be  exempt  from  the  OMB  Circular    " 
A-109  process,  although  by  virtue  of  the 
life  cycle  costs,  it  would  otherwise  be 
identified  as  "major"  in  response  to 
OMB  Qrcular  A-109. 
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SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

PART  2842— CONTRACT 
ADMINISTRATION 

Subpart  2842.15— Contractor  Performance 
Information 

2842.1502  Policy. 

2842.1503  Procedures. 

Authority:  28  U.S.C.  510;  40  U.S.C  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2842.15— Contractor 
Performance  Information 

2842.1502  Policy. 

The  head  of  each  contracting  activity 
shall  be  responsible  for  establishing  past 
performance  evaluation  procedures  and 
systems  as  required  by  FAR  42.1502  and 
42.1503. 

2842.1503  Procedures. 
Past  performance  evaluation 

procedures  and  systems  shall  include, 
to  the  greatest  practical  extent,  the 
evaluation  and  performance  rating 
factors  set  forth  in  the  Office  of  Federal 
Procurement  Pohcy  best  practices  guide 
for  past  performance. 

PART  2845-<SOVERNMENT 
PROPERTY 

Subpart  2845.1— General 

2845. 105    Records  of  Government  property. 

Subpart  2845.5— Management  of 
Government  Property  in  the  Possession  of 
Contractors 

2845.505-14    Reports  of  Government 
Property. 

Subpart  2845.6— Reporting.  Redistribution, 
and  Disposal  of  Contractor  Inventory 

2845.603    Disposal  methods. 

Autliorily:  28  U.S.C.  510;  40  U.S.C  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2845.1— General 
2845.105    Records  of  Government 


If  departmental  elements  maintain  the 
Government's  official  property 
management  records,  the  contract 
records  may  be  kept  as  a  separate 
accoimt  in  the  bureau's  internal 
property  management  system,  in  which 
case  the  contracting  officer  or  formally 
designated  property  administrator  shall 
serve  as  custodian  of  the  account. 

Subpart  2845.5-Management  of 
Government  Property  in  ttie 
Posaession  of  Contractors 

2845.505-14    Report  of  Government 
Property. 

(a)  In  compliance  with  FAR  45.505- 
14,  by  January  31  of  each  year.  DOJ 
contractors  shall  furnish  the  cognizant 


contracting  officer  an  annual  report  of 
the  DOJ  property  for  which  they  are 
accountable  as  of  the  end  of  the 
calendar  year. 

(b)  By  March  1  of  each  year,  bureaus 
shall  submit  a  summary  report  of 
Departmental  property  furnished  under 
each  contract,  as  of  the  end  of  the 
calendar  year,  to  the  Facilities  and 
Administrative  Services  Staff,  Justice 
Management  Division.  The  report  shall 
be  categorized  in  accordance  with  FAR 
45.505  and  shall  include  contracts  for 
which  the  bureau  maintains  the  official 
government  records. 

Subpart  2845.6— Reporting, 
Redistribution,  and  Disposal  of 
Contractor  Inventory 

2845.603    Disposal  methods. 

Policies  pertaining  to  reutilization 
and  disposal  of  DO]  property,  including 
requirements  for  internal  screening, 
waivers,  and  disposal  reporting,  are 
prescribed  in  the  Justice  Property 
Management  Regulations  Subpart  128- 
43.  Unless  otherwise  specified,  the 
"plant  clearance  officer"  shall  be  a 
designated  utilization  and  disposal 
representative  of  a  bureau's  property 
management  office.  . 

PART  2846— QUALITY  ASSURANCE 

Subpart  2846.6— Material  Inspection  and 
Receiving  Reports 

Subpart  2846.7— Warranties 

2845. 704    Authority  for  use  of  warranties. 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2846.6— Material  inspection 
and  Receiving  Reports 

Bureaus  shall  prescribe  procedures 
and  instructions  for  the  use, 
preparation,  and  distribution  of  material 
inspection  and  receiving  reports  and 
commercial  shipping  docimient/packing 
lists  to  evidence  Government 
inspection. 

Subpart  2846.7— Warranties 

2846.704    Authority  for  use  of  warranties. 

The  use  of  a  warranty  in  an 
acquisition  shall  be  approved  at  a  level 
above  the  contracting  officer. 

Subchapter  H— Clauses  and  Forms 

PART  2852-SOUaTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  2852.1— Instructions  for  Using 
Provisions  and  Clauses 

2852.102    Incorporating  provisions  and 

clauses. 
2852.102-270    Incorporation  in  fiill  text. 


Subpart  2852.2— Text  of  Provisions  and 
Clauses 

2852.201-70    Contracting  Officer'^ 
Technical  Representative  (COTR). 

2852.211-70    Brand-name  or  Equal. 

2852.223-70    Unsafe  Conditions  Due  to  the 
Presence  of  Hazardous  Material. 

2852.233-70    Protests  Filed  Directly  With 
the  Department  of  Justice. 
Authority:  28  U.S.C.  510;  49  U.S.C.  486(c); 

28  CFR  0.75(j)  and  28  CFR  0.76(j). 

Subpart  2852.1— Instructions  for  Using 
Provisions  and  Clauses 


2852.102 
ciauaes. 


Incorporating  provisions  and 


2852.102-270    incorporation  in  full  text 

JAR  provisions  or  clauses  shall  be 
incorporated  in  solicitations  and 
contracts  in  full  text. 

Subpart  2852^— Text  of  Provisions 
and  Clauses 

2852.201-70    Contracting  Officer's 
Technical  Representative  (COTR). 

As  prescribed  in  subpart  2801.70. 
insert  the  following  clauses: 
Contracting  Officer's  Technical 
Representative  (COTR)  QAN  1985) 

(a)  Mr./Ms.  (Name)  of  (Oi^ganization) 
(Room  No.),  (Building),  (Address).  (Area 
Code  &  Telephone  No.),  is  hereby  designated 
to  act  as  Contracting  Officer's  Technical 
Representative  (COTR)  under  this  contract. 

(b)  The  COTR  is  responsible,  as  applicable, 
for:  receiving  all  deliverables,  inspecting  and 
accepting  the  supplies  or  services  provided 
hereunder  in  accordance  with  the  terms  and 
conditions  of  this  contract;  providing 
direction  to  the  contractor  which  clarifies  the 
contract  effort,  fills  in  detaib  or  otherwise 
serves  to  accomplish  the  contractual  Scope  of 
Work;  evaluating  performance;  and  certifying 
all  invoices/vouchers  for  acceptance  of  the 
supplies  or  services  furnished  for  payment. 

(c)  The  COTR  does  not  have  the  authority 
to  alter  the  contractor's  obligations  under  the 
contract,  and/or  modify  any  of  the  expressed 
terms,  conditions,  specifications,  or  cost  of 
the  agreement.  If  as  a  result  of  technical 
discussions  it  is  desirable  to  alter/change 
contractual  obligations  or  the  Scope  of  Work, 
the  Contracting  Officer  shall  issue  such 
changes. 

(End  of  Clause) 

2852.211-70    Brand-name  or  Equal. 

As  prescribed  in  2811.104-70,  insert 
the  following  clause: 

BRAND-NAME  OR  EQUAL  QAN  1985) 

(a)  The  temns  "bid"  and  "bidder",  as  used 
in  this  clause,  include  the  terms  "proposal" 
and  "offerors".  The  terms  "invitation  for 
bids"  and  "invitation",  as  used  in  this  clause 
include  the  terms  "request  for  proposal"  and 
"request". 

(b)  If  items  called  for  by  this  invitation  for 
bids  have  been  identified  in  the  schedule  by 
a  "brand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive 


opening  to  m 
brand  name  ] 
invitation  foi 

(EndofClau! 
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but  not  restrictive,  and  is  to  indicate  the 
quality  and  characjttristics  of  products  that 
will  be  satisfactory.  Bids  offering  "equal" 
products  (includii^  products  of  a  brand 
name  manufacturer  other  than  the  one 
described  by  brand  name)  will  be  considered 
for  award  if  such  pnoducts  are  clearly 
identified  in  the  biAs  and  are  determined  by 
the  Government  to  teeet  fully  the  salient 
characteristics  and  requirements  listed  in  the 
invitation. 

(c)  Unless  the  bidder  clearly  indicates  in 
his/her  bid  that  he/f  he  is  offering  an  "equal" 
product,  his/her  bid  shall  be  considered  as 
offering  the  brand  name  product  referenced 
in  the  invitation  for  bids. 

(d)(1)  If  the  bidder  proposes  to  furnish  an 
"equal"  products,  brand  name,  if  any,  of  the 
product  to  be  furnished  shall  be  inserted  in 
the  space  provided  In  the  invitation  for  bids, 
or  such  product  shall  be  otherwise  clearly 
identified  in  the  bid.  The  evaluation  of  bids 
and  the  determinations  to  equality  of  the 
product  offered  shall  be  the  responsibility  of 
the  Government  and  will  be  based  on 
information  furnished  by  the  bidder  or 
identified  in  his/het  bid  as  well  as  other 
information  reasonlajbly  available  to  the 
purchasing  activity.  To  ensure  that  sufficient 
information  is  available,  the  bidder  must 
furnish  as  a  part  of  kis/her  bid  all  descriptive 
material  (such  as  ct4s,  illustrations, 
drawings,  or  other  ihformation)  necessary  for 
the  purchasing  activity  to:  (i)  determine 
whether  the  produ^  offered  meets  the  salient 
characteristics  requirements  of  the  invitation 
for  bids,  and  (ii)  establish  exactly  what  the 
bidder  proposed  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
purchase  by  making;  an  award.  The 
information  furnished  may  include  specific 
references  to  infonpetion  previously 
furnished  or  infom^^tion  otherwise  available 
to  the  purchasing  atitivity. 

(2)  If  the  bidder  proposes  to  modify  a 
product  so  as  to  nuke  it  conform  to  the 
requirements  of  the  f  nvitation  for  bids,  he/ 
she  shall:  (i)  include  in  his/her  bid  a  clear 
description  of  such  proposed  ftiodifications, 
and  (ii)  clearly  mai1«  any  descriptive  material 
to  show  the  proposed  modifications. 

(3)  Modifications  proposed  after  the  bid 
opening  to  make  a  product  conform  to  a 
brand  name  product  referenced  in  the 
invitation  for  bids  will  not  be  considered. 
(End  of  Clause) 

2852.223-70    Unsi  I*  Conditions  Due  to  the 
Presence  of  Hazar^kHis  Material 

As  prescribed  i|it  2823.303-70,  insert 
the  following  claiibe: 
UNSAFE  CONDITIONS  DUE  TO  THE 
PRESENCEiJF  HAZARDOUS  MATERIAL 
(JUNE  1996) 

(a)  "Unsafe  condition"  as  used  in  this 
clause  means  the  actlial  or  ptotential  ex]x>sure 
of  contractor  or  Government  employees  to  a 
hazardous  material  as  defined  in  Federal 
Standard  No.  313,  aldd  any  revisions  thereto 
during  the  term  of  tips  contract,  or  any  other 
material  or  working  condition  designated  by 
the  Contracting  Oraoer's  Technical 
Representative  (C01|l)  as  potentially 
hazardous  and  reqiuHng  safety  controls. 

(b)  The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  responsible  for 


issuing  and  administering  regulations  that 
require  contractors  to  apprise  its  employees 
of  all  hazards  to  which  they  may  be  exposed 
in  the  course  of  their  employment;  proper 
conditions  and  precautions  for  safe  use  and 
exposure;  and  related  symptoms  and 
emergency  treatment  in  the  event  of 
exposure. 

(c)  Prior  to  commencement  of  woiic, 
contractors  are  required  to  inspect  for  and 
report  to  the  contracting  officer  or  designee 
the  presence  of,  or  suspected  presence  of,  any 
unsafe  condition  including  asoestos  or  other 
hazardous  materials  or  working  conditions  in 
areas  in  which  they  will  be  working. 

(d)  If  during  the  performance  of  ue  work 
under  this  contract,  the  contractor  or  any  of 
its  employees,  or  subcontractor  employees, 
discovers  the  existence  of  an  unsafe 
condition,  the  contractor  shall  immediately 
notify  the  contracting  officer,  or  designee 
(with  written  notice  provided  not  later  than 
three  (3)  working  days  thereafter),  of  the 
existence  of  an  unsafe  condition.  Such  notice 
shall  include  the  contractor's 
reconunendations  for  the  protection  and  the 
safety  of  Government,  contractor  and 
subcontractor  personnel  and  property  that 
may  be  exposed  to  the  unsafe  condition. 

(e)  When  the  Government  receives  notice 
of  an  unsafe  condition  from  the  contractor, 
the  parties  will  agree  on  a  course  of  action 
to  mitigate  the  effects  of  that  condition  and, 
if  necessary,  the  contract  will  be  amended. 
Failure  to  agree  on  a  course  of  action  will 
constitute  a  dispute  under  the  Disputes 
clause  of  this  contract 

(f)  Nothing  contained  in  this  clause  shall 
relieve  the  contractor  or  subcontractors  from 
complying  with  applicable  Federal,  State, 
and  local  laws,  codes,  ordinances  and 
regulations  (including  the  obtaining  of 
licenses  and  permits)  in  connection  with 
hazardous  material  including  but  not  limited 
to  the  use,  disturbance,  or  disposal  of  such 
material. 

(End  of  Clause) 

2852.233-70    Protests  FHed  Directly  With 
the  Department  of  Justice. 

As  prescribed  in  2833.102(d),  insert  a 
clause  substantially  as  foUovirs: 

PROTESTS  FILED  DIRECTLY  WITH  THE 
DEPARTMENT  OF  JUSTICE  QAN  1998) 

(a)  The  following  definitions  apply  in  this 
provision: 

(1)  "Agency  Protest  Official"  means  the 
official,  other  than  the  contracting  officer, 
designated  to  review  and  decide  procurement 
protests  filed  with  a  contracting  activity  of 
the  Department  of  Justice. 

(2)  "Deciding  Official"  means  the  person 
chosen  by  the  protestor  to  decide  the  agency 
protest;  it  may  be  either  the  Contracting 
Officer  or  the  Agency  Protest  Official. 

(3)  "Interested  Party"  means  an  actual  or 
prospective  offeror  whose  direct  economic 
interest  would  be  affected  by  the  award  of  a 
contract  or  by  the  failure  to  award  a  contract. 

(b)  A  protest  filed  directly  with  the 
Department  of  Justice  must: 

(1)  Indicate  that  it  is  a  protest  to  the 
agency. 

(2)  Be  filed  with  the  Contracting  Officer. 

(3)  State  whether  the  protestor  chooses  to 
have  the  Contracting  Officer  or  the  Agency 


Protest  Official  decide  the  protest  If  the 
protest  is  silent  on  this  matter,  the 
Contracting  Officer  will  decide  the  protest. 

(4)  Indicate  whether  the  protestor  prefers  to 
make  an  oral  or  written  presentation  of 
arguments  in  support  of  the  protest  to  the 
deciding  official. 

(5)  Include  the  information  required  by 
FAR  33.103(d)(2): 

(i)  Name,  address,  fax  number  and 
telephone  number  of  the  protestor. 

(ii)  Solicitation  or  contract  number. 

(iii)  Detailed  statement  of  the  legal  and 
factual  grounds  for  the  protest,  to  include  a 
description  of  resulting  prejudice  to  the 
protestor. 

(iv)  Copies  of  relevant  documents. 

(v)  Request  for  a  ruling  by  the  agency. 

(vi)  Statement  as  to  the  form  of  relief 
requested. 

(vii)  All  information  establishing  that  the 
protestor  is  an  interested  party  for  the 
purpose  of  filing  a  protest 

(viii)  All  information  establishing  the 
timeliness  of  the  protest. 

(c)  An  interest  party  filing  a  protest  with 
the  Department  of  Justice  has  the  choice  of 
requesting  either  that  the  Contracting  Officer 
of  the  Agency  Protest  Official  decide  the 
protest. 

(d)  The  decision  by  the  Agency  Protest 
Official  is  an  alternative  to  a  decision  by  the 
Contracting  Officer:  The  Agency  Protest 
Official  will  not  consider  appeals  from  the 
Contracting  Officer's  decision  on  an  agency 
protest. 

(e)  The  deciding  official  must  conduct  a 
scheduling  conference  with  the  protestor 
within  five  (5)  days  after  the  protest  is  filed. 
The  scheduling  conference  will  establish 
deadlines  for  oral  or  written  argimients  in 
support  of  the  agency  protest  and  for  agency 
officials  to  present  information  in  response  to 
the  protest  issues.  The  deciding  official  may 
hear  oral  arguments  in  support  of  the  agency 
protest  at  the  same  time  as  the  scheduling 
conference,  depending  on  availability  of  the 
necessary  parties. 

(f)  Oral  conferences  may  take  place  either 
by  telephone  or  in  person.  Other  parties  may 
attend  at  the  discretion  of  the  deciding 
official. 

(g)  The  protestor  has  only  one  opportunity 
to  support  or  explain  the  substance  of  its 
protest.  Department  of  Justice  procedures  do 
not  provide  for  any  discovery.  The  deciding 
official  may  request  additional  information 
from  either  the  agency  or  the  protestor.  The 
deciding  official  will  resolve  the  protest 
through  informal  presentations  or  meetings 
to  the  maximum  extent  practicable. 

(h)  An  interested  party  may  represent  itself 
or  be  represented  by  legal  counsel.  The 
Department  of  Justice  will  not  reimburse  the 
protester  for  any  legal  fees  related  to  the 
agency  protest. 

(i)  The  Department  of  Justice  will  stay 
award  or  suspend  contract  performance  in 
accordance  with  FAR  33.103(f).  The  stay  or 
suspension,  unless  over-ridden,  remains  in 
effect  until  the  protest  is  decided,  dismissed, 
or  withdrawn. 

(j)  The  deciding  official  will  make  a  best 
effort  to  issue  a  decision  on  the  protest 
within  twenty  (20)  days  after  the  filing  date. 
The  decision  may  be  oral  or  written. 
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(k)  The  Department  of  Justice  may  dismiss 
or  stay  proceeding  on  an  agency  protest  if  a 
protest  on  the  same  or  similar  basis  is  filed 
with  a  protest  forum  outside  the  Department 
of  Justice. 

(End  of  Clause) 

[FR  Doc.  98-380  Filed  1-8-98;  8:45  am) 

BILUNQ  COOE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  232 

[FRA  Docket  No.  PB-e,  Notice  No.  9] 

[BIN  2130-^822] 

Two-Way  End-of-Train  Telemetry 
Devices  and  Certain  Passenger  Train 
Operations 

agency:  Federal  Railroad 
Administration  (FRA). 

ACTION:  Notice  of  withdrawal  of 
previously  issued  and  published  notice 
of  proposed  rulemaking. 

SUMMARY:  FRA  is  withdrawing  the 
notice  of  proposed  rulemaking  (NPRM) 
regarding  two-way  end-of-train 
telemetry  devices  and  certain  passenger 
train  operations  issued  on  December  29, 
1997  and  published  in  the  Federal 
Register  on  January  5.  1998.  See  63  FR 
195.  FRA  inadvertently  issued  and 
published  the  NPRM  prior  to  the 
completion  of  executive  branch  review 
of  the  document  and  is  consequently 
withdrawing  the  proposal  at  this  time. 
FRA  intends  to  reissue  an  NPRM  on 
two-way  end-of-train  telemetry  devices 
and  certain  passenger  train  operations 
upon  the  completion  of  the  review 
process. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Wilson,  Motive  Power  and 
Equipment  Division,  Office  of  Safety, 
RRS-14,  FRA,.400  Seventh  Street,  S.W., 
Stop  25,  Washington,  D.C.  20590 
(telephone  202-632-3367),  or  Thomas 
»    Herrmann,  Trial  Attorney,  Office  of  the 
Chief  Counsel,  RCC-12.  FRA,  400 
Seventh  Street.  S.W.,  Stop  10,  . 
Washington,  D.C.  20590  (telephone 
202-632-3178). 

Issued  in  Washington,  DC,  on  January  6, 
1998. 

Jolene  M.  Molitoris, 

Administrator. 

[FR  Doc.  98-693  Filed  1-8-98;  8:45  ami 

BOUMG  COOE  4«10-0»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reclassification 
of  a  Candidate  Taxon:  Clematis 
Hirsutissima  var.  Arlzonica  (Arizona 
Leatherflower) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  candidate  taxon 

reclassification. 

SUMMARY:  In  this  document,  the  U.S. 
Fish  and  Wildlife  Service  (Service) 
provides  the  explanation  for  a  change  in 
the  status  of  Clematis  hirsutissima  var. 
arizonica  (Arizona  leatherflower),  a 
plant  taxon  that  is  undet,review  for 
possible  addition  to  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  under  the  Endangered 
Species  Act  of  1973',  as  amended  (Act). 
Because  it  no  longer  meets  the  Act's 
definition  of  "species,"  this  taxon  is 
being  removed  from  candidate  status  at 
this  time. 

ADDRESSES:  Questions  concerning  this 
notice  should  be  submitted  to  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
N.W.,  Mail  Stop  452  ARLSQ, 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith,  Chief,  Division  of  " 
Endangered  Species  (see  ADDRESSES 
section)  (telephone:  703/358-2171). 

SUPPLEMENTARY  INFORMATION: 

Background 

Candidate  taxa  are  those  taxa  for 
which  the  Service  has  on  file  sufficient 
information  to  support  issuance  of  a 
proposed  rule  to  list  under  the  Act.  In 
addition  to  its  annual  review  of  all 
candidate  taxa,  the  Service  has  an  on- 
going review  process,  particularly  to 
update  taxa  whose  status  may  have 
changed  markedly.  The  results  of  this 
review  indicate  that  the  plant  taxon 
Clematis  hirsutissima  var.  arizonica  (A. 
Heller)  R.O.  Erickson  (Arizona 
leatherflower)  should  be  removed  from 
candidate  status.  This  notice  provides 
the  specific  explanation  for  the 
reclassification  of  this  taxon. 

It  is  important  to  note  that  candidate 
assessment  is  an  ongoing  function  and 
changes  in  status  should  be  expected. 
Taxa  that  are  removed  fi-om  the 
candidate  list  may  be  restored  to 
candidate  status  if  additional 
information  supporting  such  a  change 
becomes  available  to  the  Service. 
Requests  for  such  information  were 


issued  by  the  Service  most  recently  in 
the  plant  and  animal  candidate  notice  of 
review  published  in  the  Federal 
Register  on  September  19,  1997  (62  FR 
49398). 

The  Service  has  included  Clematis 
hirsutissima  var.  arizonica  in  the  last 
five  candidate  notices  of  review  for 
plants  published  in  the  Federal 
Register.  The  taxon  was  included  as  a 
category  2  candidate  in  the  September 
27,  1985  (50  FR  39526),  notice  of 
review.  Prior  to  1996,  category  2  taxa 
were  defined  as  under  consideration  for 
possible  addition  to  the  Federal  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threats  were  not  currently  available  to 
support  a  proposed  rule.  Clematis 
hirsutissima  var.  arizonica  was  included 
as  a  category  1  candidate  in  the 
February  21, 1990  (55  FR  6184),  and 
September  30. 1993  (58  FR  51144), 
notices  of  review.  Category  I  candidates 
were  defined  as  those  taxa  for  which  the 
Service  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  the  preparation  of 
listing  proposals,  but  issuance  of  the 
proposed  rule  was  precluded  by  other 
pending  listing  proposals  of  higher 
priority.  On  February  28, 1996,  the 
Service  published  a  notice  of  review  (61 
FR  7596)  that  discontinued  the 
designation  of  category  2  candidates. 
Clematis  hirsutissima  var.  arizonica  was 
listed  as  a  candidate  in  that  notice  of 
review,  as  well  as  in  the  September  19, 
1997  (62  FR  49398).  notice  of  review. 

Finding 

Clematis  hirsutissima  var.  arizonica 
(Arizona  leatherflower)  was  considered 
to  be  restricted  to  certain  limestone  soils 
in  northern  Arizona  and  possibly  New 
Mexico.  However,  the  results  of  a 
recently  completed  floristic  review  of 
the  genus  Clematis  in  North  America 
(Pringle  1997)  show  no  clear  differences 
between  C.  hirsutissima  var.  arizonica 
and  C.h.  var.  hirsutissima  with  respect 
to  such  features  as  the  width  of  the 
leaflet  lobes  and  the  degree  of  spreading 
of  the  leaves,  both  of  which  had  been 
considered  distinguishing 
characteristics  of  C.h.  var.  arizonica. 
Pringle's  review  indicates  that  C.h.  var. 
arizonica  should  be  placed  in  synonymy 
under  C.h.  var.  hirsutissima.  The 
Service  is  now  removing  Clematis 
hirsutissima  var.  arizonica  from 
candidate  status,  because  it  no  longer 
meets  the  Act's  definition  of  "species." 

Clematis  hirsutissima  var. 
hirsutissima  is  a  widespread  taxon, 
known  ftt)m  nine  western  states  (Pringle 
1997),  and  is  not  in  danger  of  extinction 
within  the  foreseeable  future.  The  taxon 
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is  not  subject  to  a  degree  of  threats 
sufficient  to  warrant  candidate  status. 

Based  on  the  above  information, 
acceptance  of  either  Clematis 
hirsutissiwa  var.  arizonica  oi^C.h.  var. 
hirsutissima  as  a  candidate  taxon  is  not 
warranted.  Shoi^ld  additional  study  of 
the  systematics  (|»f  the  species,  result  in 
a  peer-reviewed  itt^atment  that 
resurrects  C.h.  var.  arizonica,  the 
Service  will  recoi^sider  according 
candidate  status  tjo  that  entity. 

References  Cited 

Pringle,  J.S.  1997.  Clfematis.  pp.  160-176  in 
Flora  of  North!  America,  Volume  3. 
Oxford  Univeif^ty  Press,  New  York. 

Author:  This  nofi^e  was  compiled  from 
materials  supplied:  l^y  staff  biologists  located 
in  the  Service's  southwestern  regional  and 
field  offices.  The  materials  were  compiled  by 
Joan  E.  Canfield,  Division  of  Endangered 
section). 
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Species  (see  AOORI 

Authority 

The  authority  fir  this  action  is  the 
Endangered  SpeCles  Act  of  1973,  as 
amended,  16  U.S.C.  1531  etseq. 

Dated:  Decemhec  $0, 1997. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  9&-549  Fijlfed  1-8-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  97-073N] 

Nominations  for  Membership  on  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 

AGENCY:  Food  Safety  and  Inspection 
Sei^lce.  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  soliciting 
nominations  for  membership  on  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF).  Nominees  are  sought  who 
have  scientific  expertise  in  the  fields  of 
Microbiology,  Epidemiology,  Food 
Technology,  Food  Production,  Risk 
Assessment,  and  Animal  and  Public 
Health.  Persons  from  the  government, 
industry,  academia,  and  consumer 
advocacy  groups  are  invited  to  submit 
nominations. 

DATES:  The  nominee's  typed  resume  or 
curriculum  vitae  should  be  sent  to  the 
Office  of  the  Administrator,  Food  Safety 
and  Inspection  Service  (FSIS),  6913 
Franklin  Court.  1400  Independence 
Avenue.  SW.  Washington,  DC  20250- 
3700,  no  later  than  30  days  from  the 
date  of  publication  of  this  notiee. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. ' 
Richard  Ellis  at  the  above  address  or  by 
telephone  at  (202)  501-7625. 

SUPPLEMENTARY  INFORMATION: 

NACMCF  was  established  in  April 
1988  as  a  result  of  a  recommendation  by 
the  National  Academy  of  Sciences 
(NAS)  Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  in  a  1985  report  entitled  "An 
Evaluation  of  the  Role  of 
Microbiological  Criteria  for  Foods." 
NACMCF  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 


Services  concerning  microbiological  and 
epidemiological  aspects  of  food  safety 
and  foodbome  diseases  and  provides 
specific  information  to  the  Dtepartments 
of  Defense  and  Commerce. 

Appointment(s)  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture 
after  consultation  with  the  Secretary  of 
Health  and  Human  Services.  Advice  on 
membership  appointments  will  be 
requested  from  the  Department  of 
Commerce's  National  Marine  Fisheries 
Service  and  the  Department  of  Defense's 
U.S.  Army,  Veterinary  Services  Activity, 
because  of  their  interest  in  microbial 
criteria  for  foods.  Appointments  to 
NACMCF  are  based  primarily  on 
expertise  in  food  science,  microbiology, 
and  other  relevant  disciplines.  To 
ensure  that  recommendations  of  the 
Committee  take  into  account  the  needs 
of  the  diverse  groups  served  by  the 
Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities.  Because  of  the  complexity 
of  the  issues  to  be  addressed,  it  is 
anticipated  that  the  full  Committee  will 
meet  three  times  annually,  and  the 
subcommittees  will  meet  as  oiften  as 
necessary. 

There  are  three  vacancies  on  the 
advisory  Committee.  There  is  a 
minimum  2-year  commitment,  and 
appointments  are  limited  to  a  maximum 
of  6  years.  Participation  may  require  2 
work  outside  of  scheduled  Committee 
and  subcommittee  meetings  and  include 
the  preparation  of  written  documents. 

Done  at  Washington,  DC,  on  December  29. 
1997. 

Thomas  J.  Billy, 

Administrator. 

IFR  Doc.  98-571  Filed  1-8-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  97-071 N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice 


document  in  the  Federal  Register  of 
December  12, 1997.'conceming  a  public 
meeting  by  the  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  on  January  13  and  14, 1998. 
to  continue  discussion  of  key  policy 
issues.  The  document  did  not  include 
the  Schedule  of  Events. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Micchelli  at  (202)  720-6269  or 
FAX  to  (202)  690-1030. 

SUPPLEMENTARY  INFORMATION: 

In  the  December  12, 1997,  Federal 
Register  (62  FR  65409).  FSIS  announced 
that  the  National  Advisory  Committee 
on  Meat  and  Poultry  Inspection  will 
meet  on  January  13  and  14, 1998,  to 
continue  consideration  of  three  policy 
issues:  (1)  Interstate  shipment  of  state 
inspected  product;  (2)  HACCP 
Inspection  Models;  and  (3)  inspection 
resource  management  in  a  HACCP 
environment.  The  Schedule  of  Events  is 
an  outline  of  the  times  for  discussion  of 
particular  topics.  The  Schedule  of 
Events  for  the  meeting  is  available  on 
the  FSIS  Homepage  at  http:// 
www.  usda  .go  v/agency/fsis/ 
homepage.htm.  The  Schedule  of  Events 
also  is  available  by  FAST  FAX.  FSIS* 
automated  retrieval  system,  at  (800) 
238-8281  or  (202)  690-3754  or  by 
contacting  the  individual  named  above. 
The  reference  number  for  the  FAST 
FAX  system  is  4012. 

Done  at  Washington.  DC  on:  December  30. 
1997. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  98-572  Filed  1-8-98;  8:45  am] 
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SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  9, 1998. 
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»rrACT:  Mr. 

0-6269  or 


ADDRESSES:  Committee  for  Purchase 
From  People  Whd  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  D^fis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFOIflMATION  CONTACT: 
Beverly  Milkmaii  [703)  603-7740. 

SUPPLEMENTARY  INFORMATION: 

On  June  6, 13,  November  14  and  21, 
1997,  the  CommiMee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  publishpid  notices  (62  F.R. 
31065, 32288,  6iq81  and  62284) of 
proposed  additiotts  to  the  Procurement 
List.  I 

The  Following  Comments  Pertain  to 
Cap.  Cold  Weather 

Comments  weiH  receive^}  from  the 
current  contractqr  as  a  result  of  a 
Committee  request  for  sales  data  and 
through  a  Member  of  Congress.  The 
contractor  claimed  that  addition  of  the 
cap  to  the  Procui^ent  List  would  have 
a  severe  adverse  impact  on  the 
company.  One  reason  for  this  severe 
impact  is  the  cumulative  impact  of 
earlier  additions  to  the  Procurement  List 
of  headwear  items  made  by  the 
contractor. 

The  Committee  originally  proposed 
the  addition  of  thjt  entire  Government 
requirement  for  th  b  cap  to  the 
Procurement  List[  for  production  by  two 
nonprofit  agenci^d  employing  people 
with  severe  disabiiUties.  Because  of  the 
concerns  expressm  by  the  contractor, 
the  Committee  dedded  to  reduce  the 
addition  proposal  to  50  percent  of  the 
Government  requirement,  to  be 
produced  by  only  one  nonprofit  agency. 
This  change  will^^uce  the  impact  on 
the  contractor  beldw  the  level  which  the 
Committee  normally  considers  severe 
adverse  impact.  Ihi  addition,  the 
contractor  will  bq  allowed  to  finish  its 
current  contract,  ^  the  Committee's 
mandate  applies  phly  to  contracts 
formed  after  the  elffective  date  of  a 
Procurement  List  addition. 

As  for  the  cumiiiiative  impact  issues 
the  contractor  rai$ed,  the  contractor's 
use  of  its  1991  sales  year  as  the  high 
point  from  which  $  subsequent  sales 
decline  is  measui^d  is  misleading,  as 
1991  was  a  good  year  for  all  military  cap 
manufacturers  because  of  the  high 
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more  reflective  of  a  typical  sales  year, 
and  those  are  not  ^substantially  different 
from  the  contractor's  current  annual 
sales.  Moreover,  While  the  contractor 
may  not  have  completely  recovered 
from  the  Impacts  of  the  Committee's 
previous  actions,  jthe  primary  reason  its 


sales  have  not  increased  is  military 
downsizing  in  recent  years.  Troop 
reductions,  and  not' the  effects  of  the 
Committee's  program,  have  reduced  the 
sales  of  most  military  cap 
manufacturers,  including  those  invplved 
in  the  Committee's  program  and  the 
current  contractor. 

Of  the  three  caps  the  contractor 
identified  as  previous  impacts,  one  was 
added  to  the  Procurement  List  in  1989 
and  the  other  in  1993.  The  contractor 
was  not  the  current  contractor  for  the 
third  cap  (Cap,  Combat  Camouflage) 
when  it  was  added  to  the  Procurement 
List.  Only  50  percent  of  the  Government 
requirement  for  the  1989  addition,  a 
Marine  Corps  utility  cap,  was  taken  out 
of  competitive  procurement,  so  the 
contractor  continued  to  be  eligible  to 
compete  for  Government  contracts  for 
the  other  half  of  the  Government 
requirement  for  this  cap. 

The  Following  Comments  Pertain  to 
Tray,  MM,  Fiberboard 

The  Committee  initially  proposed  to 
add  the  total  Government  requirement 
for  fiberboard  MM  trays  and  sleeves  to 
the  Procurement  List.  Comments  were 
received  from  two  companies  which 
were  current  contractors  for  these  items 
at  the  time  the  Co  nmittee  wrote  to  them 
to  request  sales  data.  One  company 
indicated  that  the  items  made  up  a 
substantial  portion  of  its  sales,  and 
losing  them  would  also  cause  layoffs  of 
some  workers.  The  other  company 
described  the  production  prpcess  and 
questioned  whether  the  designated 
nonprofit  agency  would  be  capable  of 
acquiring  the  machinery  needed  to 
perform  it  to  Government  specifications. 

Before  the  Committee  took  any  action, 
a  new  contract  was  awarded  for  the 
sleeves,  and  neither  company  received 
the  award.  Consequently,  when  the 
Committee  added  the  sleeves  to  the 
Procurement  List,  both  companies  had 
already  lost  the  business  and  only  lost 
the  opportimity  to  compete  for 
subsequent  procurements  of  these  items. 
The  Committee  does  not  consider  this 
type  of  loss  to  be  a  severe  impact  on  the 
companies,  because  all  they  are  losing  is 
the  possibility  of  a  contract,  not  acutal 
work  on  which  they  have  come  to  rely. 

This  addition  involves  only  the 
fiberboard  MM  trays.  The  quantity  of 
the  Government's  tray  requirement 
which  the  Committee  is  adding  to  the 
Procurement  List  is  45  percent  of  the 
total  Government  requirement  (not  to 
exceed  20  million  trays  annually), 
leaving  more  than  half  the  requirement 
available  for  production  by  either  of  the 
two  contractors  or  others  under  the 
competitive  bidding  system.  The 
portion  of  the  requirement  being  added 


to  the  Procurement  List  represents  a 
percentage  of  the  contractors'  sales 
which  is  below  the  level  the  Committee 
considers  to  be  severe  adverse  impact. 

The  designated  nonprofit  agency  has 
experience  in  producing  corruga^ 
items  for  the  Government  and  other 
customers.  The  Committee's  industrial 
engineer  has  reviewed  the  capability 
assessments  which  have  been  done  by 
the  contracting  activity  and  the  central 
nonprofit  agency,  and  has  concluded 
that  the  nonprofit  agency  will  be 
capable  of  producing  the  trays  to 
Government  specifications  at  the  time  of 
contract  performance. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 

(Requirements  for  the  Naval  Station, 
Ingleside,  Texas) 

Sponge,  Cellulose 

7920-01-444-3650 

Cap,  Cold  Weather 

841 5-01-099-7843  thru  -7848 

(50%  of  the  Government's  requirement) 

Tray,  MM,  Fiberboard 
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P.S.  3916 

(45%  of  annual  requirements  up  to  20 
million) 

Extra  Life  &  Shipper 
M.R.  858 
M.R.  859 

Services 

Janitorial/Custodial 

Naval  Air  Reserve 

Moffett  Field.  California 

Janitorial/Custodial 

Robert  N.C.  Nix.  Sr.  Federal  Center 

9th  &  Market  Street 

Philadelphia.  Pennsylvania 

Switchboard  Operation 

Veterans  Affairs  Medical  Center 

2250  Leestown  Road 

Lexington,  Kentucky 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  98-577  Filed  1-8-98;  8:45.aml 
BiUJNG  C006  S3S3-01-P 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to  and 

Deletions  from  Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
.  a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  services  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  9. 1998. 
ADDRESSES:  Committee  for  Piu-chase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310, 
1215  Je^rson  Davis  Highway, 
Arhngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 


Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliemce  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  cvurent 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  knowrn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  teen 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Janitorial/Custodial 

Defense  Finance  and  Accounting 

Service  (DFAS) 
Rome.  New  York 
NPA:  The  Arc.  Onieda-Lewis  Chapter. 

NYSARC.  Utica.  New  York 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  deletion  firom  the  Procurement  List. 


The  following  services  have  been 
proposed  for  deletion  from  the 
Procurement  List: 
Disposal  Support  Services 
Defense  Reutilization  and  Marketing 

Office  (DRMO) 
Alameda,  California 

Janitorial/Custodial 
Building  243  "A-G"  Bay 
McClellan  AFB,  California 

Janitorial/Custodial 
Border  Station 
Chateaugay,  New  York 
Microfilming  of  EEG  Records 
Department  of  Veterans  Affairs  Medical 

Center 
Buffalo,  New  York 
Beverly  L.  Milkman, 
Executive  Director 
(FR  Doc.  98-578  Filed  1-8-98;  8:45  ami 

BILUNQ  CODE  6a5»-01-4> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
63314,  FR  Doc.  97-31380,  in  the  issue 
of  November  28. 1997.  in  the  first 
column,  the  service  listed  as  Janitorial/ 
Grounds  Maintenance,  West  Los 
Angeles  Federal  Building  and  U.S.  Post 
Office,  11000  Wilshire  Boulevard,  Los 
Angeles,  California  should  read: 
Janitorial/Grounds  Maintenance  for  the 
following  locations  in  Los  Angeles, 
California:  West  Los  Angeles  Federal 
Building  &  U.S.  Post  Office.  11000 
Wilshire  Boulevard  and  the  FBI  Garage, 
1260  Sepulveda  Boulevard. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  98-579  Filed  1-8-98;  8:45  ami 

BILUNG  COOE  63S»-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
[Docket  No.  970408082-7273-02] 

Block  Group  Program  for  Census 
2000— Final  Criteria 

AGENCY:  Bureau  of  the  Census,  ^ 
Commerce.  "^ 

ACTION:  Notice  of  final  program. 

SUMMARY:  Block  groups  are  geographic 
statistical  divisions  of  census  tracts, 
each  of  which  consists  of  fi-om  one  to 
nine  block  groups.  A  block  group 
comprises  a  reasonably  compact  and 
contiguous  cluster  of  census  blocks.  The 


'  Includes  pa 
census  areas  in 
Maryland,  Miss 
portion  of  Yello 
districts/islands 
islands  of  the  V 
municipalities  i 
municipios  in  P 
constituting  the 
area  constitutini 
these  entities  co 
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piimaiy  goal  of  t^e  block  group  program 
is  to  provide  data' users  with  a 
geographic  subunit  of  census  tracts  for 
which  decennial)  Census  sample  and  100 
percent  data  are  tabulated  and 
disseminated.      I 

The  Census  Bil^au  first  used  block 
groups  in  its  data  presentations  from  the 
1970  census.  It  did  this  in  lieu  of 
providing  data  summaries  for       ■* 
enumeration  distidcts  in  areas  that  had 
census  block  nunibers.  As  census  blocks 
and  block  group$  became  increasingly 
popular  with  datQ  users,  the  Census 
Bureau  establish^  them  in  many  new 
areas.  By  1990,  t|»Bre  was  complete 
census  block  and  block  group  coverage 
for  all  of  the  United  States.  Puerto  Rico, 
and  the  Island  Areas  (American  Samoa, 
Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Isl^ds  of  the  United 
States).  1 1 

Through  the  1?^  census,  block 
groups  were  subunits  either  of  census 
tracts  or  of  statisljipally  equivalent 
entities  known  as  jblock  numbering 
areas  (BNAs).  Foriareas  where  census 
tracts  did  not  exi^t.  the  Censiis  Bureau 
had  established  BNAs  to  control  the 
numbering  of  ceil^us  blocks  within 
block  groups.  A  cUunty  or  statistically 
equivalent  entity  '  could,  therefore,  have 
either  census  tracts  or  BNAs.  For  Census 
2000,  the  Census  I  |(ureau  will  combine 
the  similar  progralns  into  a  single 
census  tract  proenm. 

To  determine  qoundaries  and 
identification  nunibers  for  block  groups, 
the  Census  Bureaju  offers  a  program  to 
local  participants!,  isuch  as  locally 
identified  agencies  and  American 
Indian  tribal  officials  and  Alaska  Native 
officials,  whereby  they  can  review  and 
update  the  bound^es  of  the  block 
groups  delineated  jfor  the  1990  census 
and  suggest  revisions  according  to  the 
criteria  developed  and  promulgated  by 
the  Census  Bureau.  The  Census  Bureau 
will  then  review  tjl^e  resulting  block 
groups  for  conformance  to  these  criteria. 
The  Census  Bureau  does  not  take  into 
account  or  attembtj  to  anticipate  any 
nonstatistical  useslthat  may  be  made  of 
block  groups,  noriwill  the  Census 
Bureau  modify  the  definition  of  block 
groups  to  meet  the  requirements  of  any  ^ 
nonstatistical  prog^m. 

The  Census  Buraau  is  now  publishing 
final  criteria  for  the  delineation  of  block 


'  Includes  parishes  in  Louisiana;  boroughs  and 
census  areas  in  Alaska;  independent  cities  in 
Maryland,  Missouri.  Nevada,  and  Virginia;  that 
portion  of  Yellowstonel  National  Park  in  Montana; 
districts/islands  in  Am^Hcan  Samoa  and  the  niain 
islands  of  the  Virgin  Islands  of  the  United  States; 
municipalities  in  the  Northern  Mariana  Islands; 
municipios  in  Puerto  Rii(o:  the  entire  area 
constituting  the  District  pf  Columbia;  and  the  entire 
area  constituting  Guan^  fThis  notice  will  refer  to  all 
these  entities  collectively  as  "counties." 


groups  for  Census  2000.  These  criteria 
will  apply  to  the  50  states,  American 
Indian  and  Alaska  Native  areas,  Puerto 
Rico,  and  the  Island  Areas.  The  Census 
Bureau  may  modify  and,  if  necessary, 
reject  proposals  for  block  groups  that  do 
not  meet  the  criteria  establishmi 
following  this  notice. 

In  addition  to  these  final  criteria,  this 
notice  includes  a  description  of  the 
changes  fi'om  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 
DATES:  The  Block  Group  criteria  for 
Census  2000  become  efCactive  February 
9, 1998. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233-0001. 
FOR  FURTHER  MFORMATION  COWTACT:  Dr. 
Joel  Morrison,  Chief,  Geography 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233-7400,  telephone 
(301)457-1132,  ore-mail 
(j.morrison@geo.census.gov). 
SUPPLEMBKTARY  INFORMATION:  The  block 
group  delineation  criteria  have  evolved 
in  response  to  decennial  census 
practices  and  the  preferences  of  program 
participants  and  data  users.  After  each 
decennial  census,  the  Census  Bureau,  in 
consultation  with  participants  and  data 
users,  reviews  and  revises  these  criteria. 
Then,  before  the  next  decennial  census, 
the  Census  Bureau  offers  state,  tribal, 
and  local  officials  an  opportunity  to 
correct,  update,  and  otherwise  improve 
the  block  group  delineations. 

In  July  and  August  1995.  the  Census 
Bureau  issued  invitations  to  local  and 
tribal  groups  and  agencies  to  participate 
in  the  delineation  of  statistical 
geographic  areas  for  Census  2000.  These 
groups  and  agencies  included  regional 
planning  agencies,  councils  of 
governments,  county  planning  agencies, 
officials  of  federally  recognized 
American  Indian  tribes,  and  officials  of 
the  12  nonprofit  Alaska  Native  Regional 
Corporations. 

By  early  1998;  the  Census  Bureau  will 
provide  maps  and  detailed  guidelines  to 
program  participants  for  the  review  and 
delineation  of  block  groups  for  Census 
2000. 

Response  to  Comments 

The  Census  Bureau  issued  a  Notice  of 
Proposed  Program  Revisions  and 
Request  for  Comments  in  the  Federal 
Register  (62  FR  24077)  on  Friday,  May 
2, 1997.  That  notice  solicited  comments 
on  the  proposed  criteria  for  delineating 
block  groups  for  Census  2000.  The 
Census  Bureau  received  only  one 
comment — ftt)m  a  county  planning 
department  requesting  the  continued 
use  of  housing  unit  estimates  rather 
than  population  estimates  as  a  basis  for 


proposing  block  groups.  In  response,  the 
Census  Bureau  expressed  its  wrillingness 
to  accept  block  group  proposals  based 
on  housing  unit  estimates.  The  Census 
Bureau  is  maintaining  its  population- 
based  criteria  and  will  apply  a  standard 
figure  (2.5  persons  per  household)  to 
convert  housing  units  to  population 
estimates. 

Executive  Order  12866 

This  notice  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  Assistant  General  Counsel 
for  Legislation  and  Regulation, 
Departtnent  of  Commerce,  certified  to 
the  Chief  Counsel.  Small  Business 
Administration,  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  notice  sets  forth  the  criteria  for  the 
delineation  of  block  groups  for  Census 
2000.  The  criteria  will  be  used  to 
provide  geographic  subunits  of  census 
tracts  for  the  tabulation  of  census  data. 
Thus,  because  the  Census  Bureau  uses 
block  groups  to  tabulate  and 
disseminate  statistical  data  from  the 
decennial  census,  the  delineation  of 
block  groups  is  solely  for  statistical 
purposes.  It  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Final  Program  Requirements 

A.  Criteria  for  Delineating  Block  Groups 
for  Census  2000 

The  Census  Bureau  annoimces  the 
following  final  criteria  for  use  in 
delineating  Census  2000  block  groups: 

1.  General  Characteristics 

•  A  block  group  must  meet  the 
population  and  boundary  feature 
criteria  and  comprise  a  compact  piece  of 
territory. 

•  A  census  tract  boundary  always 
must  be  a  block  group  boundary. 

•  Each  census  tract  must  contain  a 
minimum  of  one  block  group  and  may 
have  a  maximum  of  nine  block  groups. 

•  Block  groups  must  cover  the  entire 
land  and  inland  water  area  of  a  census 
tract. 

•  A  block  group  entirely  within  an 
American  Indian  reservation  may 
extend  across  a  state  or  county 
boundary  for  tabulations  in  the 
American  Indian  geographic  hierarchy. 
For  standard  data  tabulations,  the 
portion  of  the  block  group  in  each  state 
and  county  is  treated  as  a  separate  block 
group. 
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2.  Identification 

•  A  block  group  consists  of  all  blocks 
within  a  census  tract  that  have  the  same 
first  digit  and  is  identified  using  that 
same  first  digit.  For  example  in  1990, 
block  group  3  included  all  census 
blocks  numbered  in  the  300s.  For 
Census  2000,  the  Census  Bureau  will 
introduce  a  four-digit  block  numbering 
system,  and  block  group  3  will  include 
all  census  blocks  numbered  in  the  3000s 
within  a  census  tract. 

•  The  range  ofacceptable  block  group 
numbers  is  1  through  9.  Block  group 
numbers  must  always  be  unique  within 
a  census  tract;  that  is,  the  same  number 
cannot  be  repeated. 

•  The  Census  Bureau  will  assign  a 
single  "zero"  block  group  to  census 
tracts  numbered  "0000."  (In  counties 
that  have  coastal  water,  territorial  sea,  or 
Great  Lakes  waters,  the  Census  Bureau 
recommends  establishing  a  "0000" 
census  tract  to  provide  complete  area 
coverage.) 

3.  Boundary  Features 

The  Census  Bureau  recommends  that 
block  group  boundaries  follow  visible 
and  identifiable  features;  that  is,  visible, 
perennial  natural  and  cultural  features, 
such  as  roads;  rivers;  canals;  railroads; 
above-ground,  high-tension  power  lines; 
and  so  forth.  This  provision  makes  the 
location  of  boundaries  less  ambiguous 
and  easier  for  data  users  to  locate. 

State  and  county  boundaries  are 
always  block  group  boundaries.  The 
Census  Bureau  also  permits  the  use  of 
other  types  of  legal  boundaries  in  some 
states  and  situations  where  the 


boundaries  of  these  governmental  units 
tend  to  remain  unchanged  between 
censuses.  The  following  features  are 
acceptable  as  block  group  boundaries: 

•  American  Indian  reservation  and 
trust  land  boundaries. 

•  All  minor  civil  division  (MCD) 
boundaries  (generally  towns  or 
townships)  in  Connecticut,  Indiana, 
Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York.  Pennsylvania, 
Rhode  Island,  and  Vermont. 

•  Those  MCD  boundaries  not  conjoint 
with  the  boundaries  of  incorporated 
places  that  themselves  are  MCDs  (being 
either  coextensive  with  or  independent 
of  MCDs)  in  Illinois  (townships  only, 
not  election  precincts),  Iowa,  Kansas, 
Michigan,  Minnesota.  Missouri 
(governmental  towmships  only), 
Nebraska  (townships  only,  not  election 
precincts).  North  Dakota,  Ohio,  South 
Dakota,  and  Wisconsin. 

•  Barrio,  barrio-pueblo,  and  subbarrio 
boundaries  in  Puerto  Rico,  census 
subdistrict  boundaries  in  the  Virgin 
Islands  of  the  United  States,  MCD- 
county  and  island  boundaries  in 
American  Samoa,  municipal  district 
boundaries  in  the  Northern  Mariana 
Islands,  and  election  district  boundaries 
in  Guam. 

•  All  incorporated  place  boundaries 
in  Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont. 

•  Conjoint  incorporated  place 
boundaries  in  other  states;  that  is,  the 
boundary  separating  two  different 
incorporated  places. 


•  Alaska  Native  village  statistical  area 
and  Alaska  Native  Regional  Corporation 
boundaries,  at  the  discretion  of  the 
Census  Bureau,  insofar  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of 
Census  2000  activities. 

When  the  above  types  of  features  are 
not  available  for  selection,  the  Census 
Bureau  may,  at  its  discretion,  approve 
other  nonstandard  visible  features,  such 
as  ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept,  on  a 
case-by-case  basis,  the  boundaries  of 
selected  nonstandard  and  potentially 
nonvisible  features,  such  as  the 
boundaries  of  national  parks  and 
national  forests,  cemeteries,  or  other 
special  land-use  properties;  the  straight- 
line  extensions  of  visible  features;  and 
other  lines  of  sight. 

4.  Population  Thresholds 

The  Census  Bureau  has  established 
standard  size  criteria  for  most  block 
groups  in  the  United  States,  Puerto  Rico, 
and  the  Island  Areas  (American  Samoa, 
Guam,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands  of  the  United 
StatesJ.  (See  Jable  1.)  Smaller  optimum 
and  minimum  sizes  are  permissible  for 
block  groups  located  on  American 
Indian  reservations  or  comprising 
special  places.  (S{Secial  places  are 
correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  and  group  homes.) 


Table  1.— Population  Thresholds  for  Census  2000  Block  Groups 


Area(s) 


United  States,  Puerto  Rico,  and  tt\e  Island  Areas 

American  Jndian  reservations 

Special  place  block  group 


Optimum 


1,500 
1,000 
None 


Minimum 


600 
300 
300 


Maximum 


3,000 
3,000 
None. 


If  a  block  group  located  on  an 
American  Indian  reservation  crosses  a 
county  boundary  or  a  state  boundary, 
the  minimum  population  size  criterion 
applies  to  the  entire  area  of  the  block 
group,  not  to  the  individual  portions 
that  are  in  separate  counties  or  states. 

5.  Final  Approval  of  Block  Groups 

The  Census  Bureau  reserves  the  right 
to  approve  all  block  group  proposals  for 
Census  2000.  The  Census  Bureau  will 
make  an  effort  to  reach  agreement  with 
local  and  tribal  participants  in  the  block 
group  program,  but  cannot  approve  the 
use  of  block  groups  as  submitted  if  they 
do  not  meet  Census  2000  criteria.  If 
necessary,  the  Census  Bureau  will  revise 


block  group  boundaries  where  they  do 
not  meet  the  boundary  and  population 
size  requirements. 

B.  Changes  to  the  Criteria  for  Census 
2000 

Most  provisions  of  the  block  group 
criteria  remain  unchanged  from  those 
used  in  conjunction  with  the  1990 
census,  with  the  few  exceptions 
summarized  below: 

1.  For  1990  and  previous  decennial 
censuses,  the  Census  Bureau  delineated 
the  block  groups  in  BNAs  on  the  basis 
of  the  number  of  housing  units  rather 
than  population.  For  Census  2000,  the 
Census  Bureau  is  merging  the  census 
tract  and  BNA  programs  to  create  a 


single  census  tract  program,  and  the  size 
criteria  for  all  block  groups  will  be  on 
the  basis  of  population  rather  than  the 
number  of  housing  units. 

2.  For  Census  2000.  the  Census 
Bureau  is  increasing  the  number  of 
governmental  units  that  have 
boundaries  acceptable  to  use  as  block 
group  boundaries.  The  added  areas  are: 
all  MCDs  in  Indiana  and  selected  MCDs 
in  Illinois,  Iowa,  Kansas,  Michigan, 
Minnesota,  Missouri,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wisconsin; 
the  MCD-county  and  isjand  areas  of 
American  Samoa;  and  villages  in  New 
York. 

3.  The  Census  Bureau  now  allows 
officials  of  federally  recognized 
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American  Liidian  reservations  to 
establish  blbck  groups  that  cross  state  or 
county  boundaries.  While  the  Census 
Bureau  will  publish  data  for  each  state- 
county-cenSus  tract-block  group  part,  it 
also  plans  to  provide  summed  data  for 
all  block  grotips  that  are  located  within 
a  federally  necognized  American  bidian 
reservation  and  that  cross  state  or 
county  boiukdaries. 

Definitions  oFKey  Temu 

Alaska  Natiive  Regional  Corporation 
(ANRC)— A  Corporate  entity  established 
under  the  Alaska  Native  Claims 
Settlement  Act  of  1972,  Public  Law  92- 
203.  as  amei^^ed  by  Public  Law  92-204. 
to  conduct  bdth  the  business  and 
nonprofit  affairs  of  Alaska  Natives. 
Twelve  ANftts  cover  the  entire  State  of 
Alaska  excebk  for  the  Annette  Islands 
Reserve.       [I 

Alaska  Native  village  statistical  area 
(ANVSA)— a;  statistical  entity 
containing  tjib  densely  settled  extent  of 
an  Alaska  Niiive  village  that  constitutes 
an  associatiqii,  band,  clan,  community, 
group,  tribe,  Or  village  recognized 
pursuant  to  tjhe  Alaska  Native  Claims 
Settlement  A,^  of  1972,  Public  Law  92- 
203,  as  ameriaed  by  Public  Law  92-204. 
American  Indian  reservation  (AIR) — A 
federally  recognized  American  Indian 
entity  with  boundaries  established  by 
treaty,  statut^J  and/or  executive  or  court 
order  and  ovfci-  which  American  Indians 
have  governmental  jurisdiction.  Along 
with  reservation,  designations  such  as 
colonies,  compmnities,  pueblos, 


rancherias,  a|id  reserves  apply  to  AIRs. 

Block  numbering  area  (BNA) — A 
small-area,  statistical  geographic 
division  of  a  ^unty  or  statistically 
equivalent  arfea  delineated  in  1990 
instead  of  and  generally  geographically 
equivalent  to  a  census  tract.  For  Census 
2000,  the  Census  Bureau  is  merging  the 
BNA  prograni  kvith  the  census  tract 
program  and  d)nverting  all  BNAs  to 
census  tracts.'  | 

Census  block— The  smallest 
geographic  entity  for  which  ihe  Census 
Bureau  colled^  and  tabulates  decennial 
census  infomi^tion,  bounded  on  all 
sides  by  visibU  and  nonvisible  features 
identified  by  the  Census  Bureau  in 
computer  files  land  on  maps. 

Census  tractf-A  small,  relatively 
permanent  statistical  geographic 
subdivision  of  a  county  or  statistically 
equivalent  area  defined  for  the 
tabulation  of  (J«a.  For  Census  200O.  the 
Census  Bureaiilis  replacing  BNAs  with 
census  tracts.    , 

Coastal  watej— Water  bodies  between 
territorial  seas|  ^nd  inland  water,  the 
encompassing  headlands  being  greater 
than  1  mile  apart  and  Wss  than  24  miles 
apart. 


Conjoint — ^A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  areas. 

Contiguous— A  description  of  *■ 

geographic  areas  that  are  adjacent  to  one 
another,  sharing  either  a  common 
boundaiT  or  point. 

Great  Lakes  waters — Water  area 
beyond  one-mile- wide  headland 
embayments  located  in  any  of  the  five 
Great  Lakes:  Erie.  Huron.  Michigan. 
Ontario,  or  Superior. 

Incorporated  place — A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin), 
village,  or  borough  (except  in  Alaska 
and  New  York),  having  legally 
prescribed  limits,  powers,  and 
functions. 

Inland  water— Water  bodies  entirely 
surrounded  by  land  or  at  the  point 
where  their  opening  to  coastal  waters, 
territorial  seas,  or  the  Great  Lakes  is  less 
than  one  mile  across. 

Minor  civil  division  (MCD)— The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states,  Puerto 
Rico,  and  the  Island  Areas  having  legal 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  types  of 
legal  entities  with  a  wide  variety  of 
,  characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — ^A  map  feature 
that  is  not  visible  on  the  ground,  such 
as  a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight. 

Special  place— A  specific  location 
requiring  special  enumeration 
procedures  because  the  location 
includes  people  not  in  households,  or 
the  area  includes  special  land  use. 
Special  places  include  facilities  with 
resident  population,  such  as 
correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  and  group  homes;  and  land-use 
areas  such  as  national  parks.  A  special 
place  includes  the  entire  facility, 
including  nonresidential  areas  and  staff 
housing  imits,  as  well  as  all  group 
quarters  population. 

Territorial  seas— Water  bodies  not 
included  under  the  rules  for  inland 
water,  coastal  water,  or  Great  Lakes 
waters  (see  above). 

Visible  feature — ^A  map  feature  that 
one  can  see  on  the  ground,  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defined  mountain  ridge, 
or  cliff.  A  nonstandard  visible  feature  is 


a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  nonstandard  features 
pose  no  problem  in  their  location  during 
field  jvork. 

Dated:  November  25, 1997. 
Martha  Famsworth  Riche, 

Director.  Bureau  of  the  Census. 

(FR  Doc.  98-544  Filed  1-8-98;  8:45  am) 
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Census  County  Division  (CCD) 
Program  for  Census  2000— Final 
Criteria 

agency:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  final  program. 


SUMMARY:  Census  county  divisions 
(CCDs)  are  geographic  statistical  entities 
established  cooperatively  by  the  Census 
Bureau  and  officials  of  state  and  local 
governments  in  21  states  where  minor 
civil  divisions  (MCDs)  either  do  not 
exist  or  an  unsatisfactory  for  reporting 
decennial  census  data.  The  primary  goal 
of  the  CCD  program  is  to  establish  and 
maintain  a  set  of  subcounty  units  that 
have  stable  boundaries  and  recognizable 
names.  A  CCD  usually  represents  one  or 
more  communities,  trading  centers,  or, 
in  some  instances,  major  land  uses.  It 
usually  consists  of  a  single  geographic 
piece  diat  is  relatively  compact  in 
shape.  The  geographic  "building 
blocks"  of  CCDs  are  census  tracts,  and 
many  CCDs  are  groupings  of  several 
contiguous  census  tracts.  > 

Since  the  1950s,  the  Census  Bureau 
has  worked  with  state  and  local  officials 
to  create  subcounty  areas  for  the 
collection,  presentation,  and  analysis  of 
census  statistics  in  states  where  MCDs 
do  not  exist,  are  not  well-known  locally, 
or  are  subject  to  frequent  change.  By 
1990,  21  states  had  shifted  to  CCDs: 
Alabama,  Arizona.  California.  Colorado, 
Delaware.  Florida,  Georgia,  Hawaii, 
Idaho,  Kentucky,  Montana,  Nevada, 
New  Mexico.  Oklahoma,  Oregon,  South 
Carolina,  Tennessee,  Texas,  Utah, 
Washington,  and  Wyoming.  Once  a  state 
has  replaced  its  MCDs  with  CCDs,  it 
usually  keeps  them  throughout 
subsequent  decennial  censuses.  For 
Census  2000,  all  of  the  above  21  states 
will  retain  their  CCDs. 
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To  maintain  and  update  the 
boundaries  and  names  of  CCDs  for 
Census  2000,  the  Census  Biu-eau  offers 
a  program  for  state  and  local  officials  to 
review  and  update  their  1990  CCDs 
according  to  criteria  developed  and 
promulgated  by  the  Census  Bureau.  The 
Census  Bureau  then  reviews  their  CCD 
plans  for  conformance  to  these  criteria. 

The  Census  Bureau  is  now  publishing 
the  final  CCD  criteria  proposed  for 
Census  2000.  These  criteria  will  apply 
only  to  states  with  CCDs.  The  Census 
Bureau  may  modify  and,  if  necessary, 
reject  proposals  for  any  CCD  changes 
that  do  not  meet  its  criteria. 

In  addition  to  these  final  criteria,  this 
notice  includes  a  description  of  the 
changes  from  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 
DATES:  The  CCD  criteria  for  Census  2000 
become  effective  on  February  9, 1998. 
ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233-0001. 
FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Joel  Morrison,  Chief,  Geography 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233-7400,  telephone 
(301)  457-1132,  or  e-mail 
(j.morrison@geo.census.gov). 
SUPPLEMENTARY  INFORMATION:  The  CCD 
criteria  have  evolved  in  response  to 
decennial  census  practices  and  the 
preferences  of  state  and  local 
participants  and  data  users.  After  each 
decennial  census,  the  Census  Bureau,  in 
consultation  with  program  participants 
and  data  users,  reviews  and  revises 
these  criteria.  Then,  before  the  next 
decennial  census,  the  Census  Bureau 
offers  participants  and  data  users  an 
opporttmity  to  correct,  update,  and 
otherwise  improve  their  CCDs. 

In  July  and  August  1995,  the  Census 
Bureau  issued  invitations  to  state  and 
local  groups  and  agencies  to  participate 
in  the  delineation  of  statistical 
geographic  areas  for  Census  2000.  These 
included  state  and  regional  planning 
agencies,  councils  of  governments,  and 
county  planning  agencies. 

By  early  1998,  the  Census  Bureau  will 
provide  maps  and  detailed  guidelines  to 
program  participants  for  the  review  and 
delineation  of  CCDs  for  Census  2000. 

Response  to  Comments 

The  Census  Bureau  issued  a  Notice  of 
Proposed  Program  Revisions  and 
Request  for  Comments  in  the  Federal 
Register  (62  FR  27217)  on  Monday,  May 
19,  1997.  That  notice  solicited 
comments  on  the  proposed  criteria 
changes  for  delineating  CCDs  for  Census 
2000.  The  Census  Bureau  received 
comments  from  a  State  Data  Center 
proposing  major  modifications  to  CCDs 


on  the  basis  of  population  size.  In 
counties  of  500,000  people  or  more,  the 
proposal  was  to  subdivide  some  CCDs 
with  very  large  populations.  In  smaller 
counties,  the  CCDs  would  be 
consolidated  into  imits  with  minimum 
populations  from  20.000-30,000  people. 
In  response,  the  Census  Bureau 
indicated  its  willingness  to  consider 
proposals  to  subdivide  some  of  the  most 
populous  CCDs,  provided  that  such 
modifications  did  not  violate  the 
delineation  criteria.  However,  the 
Census  Bureau  could  not  agree  to  the 
minimum  population  threshold  of 
20.000  people  for  a  CCD,  because  such 
a  major  consolidation  would  cause  an 
unacceptable  disruption  of  historical 
comparability  and  a  loss  of  name 
identification  for  many  distinct 
geographic  regions  within  coimties. 

Executive  Order  12866 

This  notice  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Assistant  General  Counsel 
for  Legislation  and  Regulation, 
Department  of  Commerce,  certified  to 
the  Chief  Counsel,  Small  Business 
Administration,  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  notice  sets  forth  the  criteria  for  the 
delineation  of  CCDs  for  Census  2000. 
These  criteria  will  be  used  to  establish 
and  maintain  a  set  of  subcounty  areas 
for  the  collection,  presentation,  and 
analysis  of  census  statistics  in  states  that 
have  CCDs.  Because  CCDs  are  used 
solely  for  statistical  purposes,  their 
delineation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities. 

Final  Program  Requirements 

A.  Criteria  for  Delineating  CCDs  for 
Census  2000 

The  Census  Bureau  requires  that 
CCDs — (1)  have  community  orientation. 
(2)  have  visible,  stable  boundaries,  (3) 
conform  to  groupings  of  census  tracts, 
and  (4)  have  recognizable  names. 

1.  Commimity  Orientation 

Each  CCD  should  focus  on  one  or 
more  communities  or  places  and  take  in 
the  additional  surrounding  territory  that 
is  served  by  these  in  some  fashion.  The 
definition  of/;ommunity  should  take 
into  account  factors  such  as  production, 
marketing,  consumption,  and  the 
integrating  factor  of  local  institutions. 

The  community  on  which  a  CCD  is 
centered  usually  is  an  incorporated 


place  or  a  census  designated  place.  In 
some  cases,  the  CCD  may  be  centered  on 
a  major  area  of  significantly  different 
land  use  or  ownership,  sudi  as  a  large 
military  base  or  American  Indian 
reservation.  In  other  situations,  a  CCD 
can  represent  an  area  that  is 
physiograpbically  different  from  the  rest 
of  the  coimty.  A  CCD  should  always 
consist  of  a  single  geographic  piece  that 
is  relatively  compact  in.shape. 

2.  Visible,  Stable  Boundaries 

A  CCD  should  have  easily  locatable 
boimdaries  that  seldom  change.  These 
should  be  readily  discernible  in  the 
field  and  easy  to  depict  on  maps.  This 
provision  makes  the  location  of 
boundaries  less  ambiguous  and  easier 
for  data  users  to  locate.  The  following 
fiaatures  are  acceptable: 

•  County  boundaries  (always  a  CCD 
boundary). 

•  Census  tract  boundaries,  which 
usually  follow  visible,  perennial  natiural 
and  cultural  features,  such  as  roads; 
rivers;  canals;  railroads:  above-groimd. 
high-tension  power  lines;  and  so  forth. 

•  American  Indian  reservation 
boundaries. 

•  Conjoint  dty  limits  (in  certain 
situations). 

When  the  above  types  of  features  are 
not  available  for  selection,  the  Census 
Bureau  may.  at  its  discretion,  approve 
nonstandard  visible  features,  such  as 
ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept,  on  a 
case-by-case  basis,  the  boundaries  of 
selected  nonstandard  and  potentially 
nonvisible  features,  such  as  the 
boundaries  of  national  parks  and 
national  forests,  cemeteries  or  other 
special  land-use  properties;  the  straight- 
line  extensions  of  visible  featiires;  and 
other  lines  of  sight. 

3.  Groupings  of  Census  Tracts.  CCD 
Population  Size 

A  CCD  should  almost  always  consist 
of  one  census  tract  or  a  combination  of 
contiguous  census  tracts.  Therefore. 
CCD  boimdaries  should  conform  to 
census  tract  boundaries.  In  counties  that 
had  block  numbering  areas  (BNAs)  in 
1990,  program  participants  will  be 
converting  the  BNAs  to  census  tracts. 
For  these  counties,  the  Census  Bureau 
strongly  recommends  adjusting  the 
CCDs  to  conform  to  groupings  of  census 
tracts.  As  an  alternative,  program 
participants  may  use  the  CCD 
fiamework  as  a  basis  for  establishing 
some  or  all  of  their  census  tracts.  It  is 
permissible  to  use  both  approaches. 

In  a  few  exceptional  situations,  some 
CCD  boundaries  may  not  need  to  follow 
census  tract  bounflaries,  and  there  may 
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be  two  or  m  3  re  1990  CCDs  within  one 
census  tract  Usually,  such  situations 
are  limited  Ici  very  sparsely  populated 
counties  wilh  a  large  land  area. 

Populatio  1  size  is  not  as  important  a 
consideration  with  CCDs  as  it  is  with 
census  tract^j  Historically.  CCDs  have 
ranged  from  a  few  hundred  people  (in 
selected  siti^gtions)  to  more  than  one 
million.  Ho\j^ver,  insofar  as  possible, 
CCDs  that  ai^a  new  for  Census  2000 
should  have  a  population  of  at  least 
1,500  peopl^jthe  recommended 
minimum  for  a  census  tract. 

4.  Name  Ide^Ufication 

A  CCD  usiiilly  should  be  named  after 
the  largest  pb^ulation  center  or  place 
within  it  (Lok|  Angeles).  Sometimes  a 
CCD  name  ni^y  represent  the  two  largest 
centers;  for  example,  Bayard-Santa  Rita. 
In  some  situations,  a  CCD  may  be 
named  after  4|prominent  physical 
feature  (Castli  Rock,  Lake  Mono,  Pikes 
Peak )  or  a  distinctive  region  within  the 
county  (Death  Valley,  Everglades,  Lower 
Keys.  Tellico  Plains).  In  other  cases,  a 
CCI)  name  mlajy  consist  of  the  county 
name  and  a  dompass  direction  to 
indicate  the  portion  of  the  county  in  the 
CCD.  or  a  plajde  name  and  a  compass 
direction  to  gf}ye  the  CCD  location 
relative  to  th^jplace.  The  directional 
indicator  usuially  precedes  a  county 
name,  as  in  Northwest  Union.  If  a  place 
name  is  usedj  tiie  directional  indicator 
follows  it;  for  Example,  Smithville 
North.  In  all  cases,  the  objective  is  to 
identify  clearly  the  extent  of  the  CCD  by 
means  of  an  atnea  name;  CCD  names 
always  shoul^  be  meaningful  to  data 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9.  1998  /  Notices 


1427 


users. 

5.  Revisions  tjj  Existing  CCDs 

Some  1990  bcD  boundaries  have 
errors.  Most  ojf  these  involve  small  areas 
where  the  CCD  boundaries  and  census 
tract  boundaries  were  supposed  to  be 
conjoint  but  vr^re  not.  The  Census 
Bureau  will  bring  these  specific 
situations  to  the  attention  of  local 
participants  and  request  that  they 
submit  corrections. 

The  Census  JBureau  does  not 
encourage  state  and  local  officials  to 
make  major  revisions  to  their  CCDs, 
since  the  goal  qf  the  program  is  to 
maintain  a  set  :(^f  stable  subcounty 
entities  that  allbws  data  comparability 
from  census  to  census.  However, 
updates  and  revisions  may  be  necessary 
in  some  instanJQes.  such  as  where  there 
have  been  county  boundary  changes, 
revisions  to  census  tract  boundaries,  or 
as  part  of  the  iwtial  delineation  of 
census  tracts.  Additionally,  revisions  to 
CCD  names  mij  be  necessary  due  to 
population  ch^Ages  within  CCDs. 


6.  Final  Approval  of  CCDs 

The  Census  Bureau  reserves  the  right 
to  approve  all  CCD  proposals  for  Census 
2000.  The  Census  Bureau  will  make  an 
effort  to  reach  agreement  with  local 
participants,  but  carmot  approve  the 
CCDs  submitted  if  the  changes  are 
unwarranted  or  do  not  meet  Census 
2000  criteria.  If  necessary,  the  Census 
Bureau  will  revise  CCDs  that  do  not 
meet  its  requirements. 

B.  Changes  to  the  Criteria  for  Census 
2000 

Most  provisions  of  the  CCD  criteria 
remain  unchanged  fhjm  those  used  in 
conjunction  with  the  1990  census.  The 
only  major  change  is  the  shift  to  census 
tracts  in  all  counties  that  had  BNAs  and 
the  need  to  adjust  the  CCDs  in  those 
counties  to  the  boundaries  of  census 
tracts. 

Definitions  of  Key  Terms 

American  Indian  reservation  (AIR)— A 
federally  recognized  American  Indian 
entity  with  boundaries  established  by 
treaty,  statute,  and/or  executive  or  court 
order  and  over  which  American  Indians 
have  governmental  jurisdiction.  Along 
with  reservation,  designations  such  as 
colonies,  communities,  pueblos, 
rancherias,  and  reserves  apply  to  AIRs. 

Block  numbering  area  (BNA)-— A 
small-area,  statistical  geographic 
division  of  a  county  or  statistically 
equivalent  area  delineated  in  1990 
instead  of  and  generally  geographically 
equivalent  to  a  census  tract.  For  Census 
2000,  the  Census  Bureau  is  merging  the 
BNA  program  with  the  census  tract 
program  and  converting  all  BNAs  to 
census  tracts. 

Census  block— The  smallest 
geographic  entity  for  which  the  Census 
Bureau  collects  and  tabulates  decennial 
census  information,  bounded  on  all 
sides  by  visible  and  nonvisible  features 
identified  by  the  Census  Bureau  in 
computer  files  and  on  maps. 

Census  designated  place  (CDP) — A 
locally  recognized,  closely  settled 
population  center  identified  by  name. 
The  Census  Bureau  uses  CDPs  to 
present  data  for  localities  that  otherwise 
would  not  be  identified  as  places  in  its 
data  products. 

Census  tract— A  small,  relatively 
permanent  statistical  geographic 
subdivision  of  a  county  or  statistically 
equivalent  area  defined  for  the 
tabulation  of  data.  For  Census  2000,  the 
Census  Bureau  is  replacing  BNAs  with 
census  tracts. 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  areas. 

Contiguous — ^A  description  of 
geographic  areas  that  are  adjacent  to  one 


another,  sharing  either  a  common 
boundary  or  point. 

Incorporated  place— A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England.  New  York,  and  Wisconsin), 
village,  or  borough  (except  in  Alaska 
and  New  York)  having  legally 
prescribed  limits,  powers,  and 
functions. 

Minor  civil  division  (MCD)— The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states,  Puerto 
Rico,  and  the  Island  Areas  having  legal 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  types  of 
legal  entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — A  map  feature 
that  is  not  visible  on  the  ground,  such 
as  a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight. 

Special  place— A  specific  location 
requiring  special  enimieration  because 
the  location  includes  people  not  in 
households  or  the  area  includes  special 
land  use.  Special  places  include 
facilities  with  resident  population,  such 
as  correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  and  group  homes,  and  land-use 
areas  such  as  national  parks.  A  special 
place  includes  the  entire  facility, 
including  nonresidential  areas  and  staff 
housing  units,  as  well  as  all  group 
quarters  population. 

Visible  feature — A  map  feature  that 
one  can  see  on  the  ground,  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defined  mountain  ridge, 
or  cliff.  A  nonstandard  visible  feature  is 
a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  nonstandard  features 
are  easily  locatable. 

Dated:  November  19. 1997. 
Bradford  R.  Huther, 

Deputy  Director  and  Chief  Operating  Officer. 

Bureau  of  the  Census. 

(PR  Doc.  98-543  Filed  1-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-601] 

Certain  Fresh  Cut  Flowers  From 
Mexico;  Notice  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  the 
Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Mexico  in  response  to 
a  request  from  Rancho  del  PaciHco 
(Pacifico),  respondent.  Additionally,  the 
Department  preliminarily  intends  to 
revoke  the  order  in  part  with  respect  to 
Pacifico.  This  review  covers  one 
producer/exporter  and  entries  of  the 
subject  merchandise  into  the  United 
States  during  the  period  April  1, 1996 
through  March  31,  1997. 

We  preliminarily  determine  that  sales 
have  not  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  U.S.  Customs  to  liquidate 
entries  without  regard  to  antidumping 
duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

EFFECTIVE  DATE:  January  9.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Underwood  or  Maureen 
Flannery,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone: 
(202) 482-4733. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
353  (1996). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  23, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  13491)  the  antidumping  duty  order 


on  certain  fi^sh  cut  flowers  from 
Mexico.  On  April  28, 1997,  in 
accordance  with  19  CFR  353.22(a), 
Pacifico  requested  that  the  Department 
conduct  an  administrative  review.  In 
accordance  with  19  CFR  353.25(b)  (1) 
and  (2),  Pacifico  also  requested  a  partial 
revocation  of  the  antidumping  duty 
order  as  it  pertains  to  it  upon 
completion  of  this  review.  We 
published  a  notice  of  initiation  of 
review  on  May  21. 1997  (62  FR  27720). 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the- Act. 

Scopeof  the  Review  « 

The  products  covered  by  this  review 
are  certain  fi^sh  cut  flowers,  defined  as 
standard  carnations,  standard 
chrysanthemums,  and  pompon 
chrysanthemums  (pompons).  During  the 
period  of  review  (POR),  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  items 
0603.10.7010  (pompons),  0603.10.7020 
(standard  chrysanthemums),  and 
0603.10.7030  (standard  carnations).  The 
HTSUS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive  as  to  the  scope  of  the  order. 

This  review  covers  sales  of  subject 
merchandise  entered  into  the  United 
States  during  the  period  April  1, 1996 
through  March  31, 1997. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  conducted  a  verification  of  the 
questionnaire  responses  submitted  by  * 
Pacifico.  We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  accounting, 
sales,  and  other  financial  records,  and 
the  selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report. 

Intent  To  Revoke 

On  April  28, 1997,  Pacifico  submitted 
a  request,  in  accordance  with  19  CFR 
353.25(b).  that  the  Department  revoke 
the  order  covering  certain  fi«sh  cut 
flowers  from  Mexico  with  respect  to  its 
sales  of  this  merchandise. 

In  accordance  with  19  CFR 
353.25(a)(2)(iii),  this  request  was 
accompanied  by  a  certification  frx)m 
Pacifico  that  it  had  not  sold  the  subject 
merchandise  at  less  than  NV  for  a  three- 
year  period,  including  this  review 
period,  and  would  not  do  so  in  the 
future.  Pacifico  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 


is  subject  to  this  order,  if  the 
Department  concludes  under  19  CFR 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  NV. 

In  the  two  prior  reviews  of  this  order, 
we  determined  that  Pacifico  sold  fresh 
cut  flowers  from  Mexico  at  not  less  than 
NV.  The  Department  conducted  a 
verification  of  Pacifico's  response  for 
this  period  of  review.  We  preliminarily 
determine  that  Pacifico  sold  fresh  cut 
flowers  at  not  less  than  NV  during  this 
review  period.  Based  on  Pacifico's  three 
consecutive  years  of  zero  or  de  minimis 
margins  and  the  absence  of  evidence  to 
the  contrary,  we  preliminarily 
determine  that  it  is  not  likely  that 
Pacifico  will  in  the  future  sell  subject 
merchandise  at  less  than  NV.  Therefore, 
if  these  preliminary  findings  are 
affirmed  in  our  final  results,  we  intend 
to  revoke  the  order  on  frBsh  cut  flowers 
from  Mexico  with  respect  to  Pacifico. 

United  States  Price 

In  calculating  United  States  Price 
(USP),  we  used  constructed  export  price 
(CEP),  in  accordance  with  section  772 
(b),  (c).  and  (d)  of  the  Apt,  because 
Pacifico's  sales  to  the  first  imafflliated 
purchaser  occurred  after  importation 
into  the  United  States.  We  based  CEP  on 
the  packed  F.O.B.  prices  to  the  first 
unaffiliated  purchaser  after  importation 
into  the  United  States.  As  in  the  original 
less-than-fair-value  (LTFV)  investigation 
and  in  all  prior  administrative  reviews, 
all  prices  to  the  United  States  were 
weight-averaged  on  a  monthly  basis  to 
account  for  the  perishability  of  the 
product.  In  accordance  with  the 
methodology  established  in  the  1992- 
1993  review,  we  also  calculated  USP  by 
flower  type,  without  regard  to  specific 
grades.  [See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  firom 
Mexico.  56  FR  29621  (June  28,  1991).) 

Where  appropriate,  we  made 
deductions  from  CEP  for  foreign  and 
U.S.  inland  freight,  U.S.  and  Mexican 
brokerage  and  handling  charges,  and  for 
credit  expenses  incurred  on  sales  in  the 
United  States.  No  other  adjustments 
were  claimed  or  allowed. 

Normal  Value 

In  calculating  NV,  we  used  home 
market  prices  to  unaffiliated  purchasers, 
as  defined  in  section  773  of  the  Act.  In 
order  to  determine  whether  there  was  a 
sufficient  volimie  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  Pacifico's 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  voliune  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
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the  Act.  Bec^se  Padfico's  volume  of 
home  market  sales  of  the  subject 
merchandise  was  greater  than  five 
percent  of  it$  volume  of  U.S.  sales  of  the 
subject  merdbandise,  we  determined 
that  the  homiq  market  provides  a  viable 
basis  for  caldiUating  NV  for  Padfico. 
Home  market  price  was  based  on 
F.O.B.  farm  gite  unit  price  of  subjed 
merchandise  sold  to  imaffiliated 
purchasers  in  the  home  market.  No 
adjustments  were  claimed  or  allowed. 

Level  of  Traii^ 

In  accordaplce  with  section 
773(a)(1)(B)  oi  the  Ad.  to  the  extent 
practicable,  we  determine  ^fV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  export 
price  (EP)  or  CEP  transaction.  The  NV 
Lot  is  that  of  the  starting-price  sales  in 
the  comparistJh  market  or,  when  NV  is 
based  on  consiruded  value,  that  of  the 
sales  from  which  we  denve  selling, 
general  and  administrative  expenses 
and  profit.  F0if  EP,  the  U.S.  LOT  is  also 
the  level  of  th^  starting-price  sale, 
which  is  usua^y  from  exporter  to 
importer.  Fori  CEP,  it  is  the  level  of  the     ' 
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constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP.  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  ^nd 
the  imaffiUated  customer.  If  the 
comparison-market  sales  are  at  a 
difierent  LOT,  and  the  difference  affects 
price  comparabiUty,  as  manifested  in  a 
pattern  of  consistent  price  differonces 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Ad.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparabiUty,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offeet  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa. 


62  FR  61731, 61732  (November  19 
1997). 

Padfico  did  not  claim  a  LOT 
adjustment;  however,  we  requested 
information  concerning  Pacifico's 
distribution  system,  including  classes  of 
customers,  selling  functions,  and  selling 
expenses  to  determine  whether  such  an 
adjustment  was  necessary.  Padfico 
reported  that  all  sales  during  the  POR, 
in  both  the  comparison  market,  the 
home  market  in  this  instant  case,  and 
the  United  States,  were  to  wholesalers. 
We  examined  information  provided  by 
Padfico  concerning  these  sales  and 
determined  that  there  was  no  difference 
in  either  selling  functions  or  selling 
expenses  between  sales  in  the  home 
market  and  sales  in  the  United  States. 
Therefore,  we  preliminarily  determine 
that  sales  in  the  home  market  and  sales 
in  the  United  States  are  at  the  same  LOT 
and  that  no  adjustment  is  warranted. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Manufacturer/exporter 


Rancho  del  Pa0i|ico 


Time  period 


04/01/96-03/31/97 


Margin 
(percent) 


0.00 


Parties  to  tq^  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
pubUcation  of  this  notice  in  accordance 
with  19  CFR  3i3.28.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication  in  accordance  with  ~ 
19  CFR  353.38(b).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
pubhcation  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  c«^e  briefs  within  30  days 
of  the  date  of  |)iiblication  of  this  notice 
in  accordance  with  19  CFR  353.38(c). 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raisedlin  the  case  briefs,  may 
be  filed  not  latJEir  than  37  days  after  the 
date  of  publicaliion.  The  Department 
will  publish  a  notice  of  final  results  of 
this  administrative  review,  which  will 
include  the  re^ts  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  Department  shall  determine,  and 
the  U.S.  Custoios  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service.  j 

Furthermore  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  fresh  cut 
flowers  from  Mqxico  entered,  or 


withdrawn  from  warehouse,  few 
consumption  on  or  after  the  pubUcation 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Ad:  (1)  for  previously 
reviewed  or  investigated  companies  not 
Usted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubUshed  for  the  most  recent  period;  (2) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabUshed  for  the  most  recent  period 
for  the  manufadurer  of  the 
merchandise;  and  (3)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  estabUshed  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  18.20  percent.  See  52  FR 
6361  (March  3, 1987). 

If  our  intent  to  revoke  is  finaUzed,  the 
revocation  will  apply  to  all  entries  of 
the  subjed  merchandise  from  Pacifico 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  1, 
1997.  The  Department  will  then  order 
the  suspension  of  Uquidation  ended  for 
all  such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instrud  Customs  to  refund  with 


interest  any  cash  deposits  on  post- 
March  31.  1997  entries.  If  we  do  not 
revoke,  the  cash  deposit  rate  for  Pacifico 
wiU  be  the  rate  established  in  the  final 
results  of  this  review  (except  that  no 
deposit  will  be  required  if  the  margin  is 
zero  or  de  minimis,  i.e.,  less  than  0.5 
percent). 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  pubUcation 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CFR 
353.25(b)  to  file  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  vdth  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Ad  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
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Dated:  December  29, 1997. 
Robert  S.  LaRusu, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  9R-487  Filed  1-8-98;  8:45  am] 

BIUMQ  OOOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-604] 

Porcelain-on-Steel  Cooltware  From 
Mexico:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner.  General  Housewares 
Corporation,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  from  Mexico.  This 
review  covers  Cinsa,  S.A.  de  C.V.  and 
Esmaltaciones  de  Norte  America;  S.A. 
de  C.V.,  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  is 
December  1, 1995,  through  November 
30, 1996. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value.  If 
these  preliminary  results  are  adoptedjn 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  with  the 
argument:  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argimient. 

EFFECTIVE  DATE:  January  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kate  Johnson/Dorlores  Peck  or  Mary 
Jenkins.  Office  5,  AD/CVD  Enforcement 
Group  n.  Import  Administration — Room 
B099,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482^929  or  482-1756, 
respectively. 

SUPPt-BMENTARY  INFORMATION:      . 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  353  (April 
1997).  Where  we  cite  to  the 
Department's  new  regulations  (19  CFR 
part  351.  62  PR  27926  (May  19,  1997) 
(New  Regulations])  as  an  indication  of 
current  Department  practice,  we  have  so 
stated. 

Background 

On  October  10, 1986,  the  Department 
published  in  the  Federal  Register  (51 
PR  36435)  the  final  affirmative 
antidumping  duty  determination  on 
certain  porcelain-on-steel  cookware 
from  Mexico.  We  published  an 
antidumping  duty  order  on  December  2, 
1986  (51  PR  43415). 

On  December  3, 1996,  the  E)epartment 
published  in  the  Federal  Register  a 
notice  advising  of  the  opportunity  to 
request  an  administrative  review  of  this 
order  for  the  period  December  1.  1995, 
through  November  30.  1996  (the  POR) 
(61  FR  64050).  The  Department  received 
a  request  for  an  administrative  review  of 
Cinsa,  S.A.  de  C.V.  (Cinsa)  and 
Esmaltaciones  de  Norte  America,  S.A. 
de  C.V.  (ENASA)  from  General 
Housewares  Corporation,  the  petitioner. 
We  published  a  notice  of  initiation  of 
the  review  on  January  17, 1997  (62  PR 
2647).  On  June  10, 1997,  the  petitioner 
made  an  allegation  that  Cinsa  and 
ENASA  were  reimbursing  the  affiliated 
U.S.  importer,  Cinsa  International 
Corporation  (CIC),  for  antidumping 
deposits  and  assessment  liabilities 
during  the  POR. 

During  the  period  June  23  through 
June  27, 1997,  we  conducted 
verifications  of  Cinsa  and  ENASA,  as 
well  as  CIC. 

On  August  19, 1997,  the  Department 
extended  the  time  limit  for  the     ^ 
preliminary  results  in  this  case  until 
December  31, 1997.  See  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Review,  62  FR  44108, 
August  17, 1997. 

Tne  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  porcelain-on-steel  cookware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 


vitreous  glasses.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule'of  the  United  States 
(HTSUS)  subheading  7323.94.00. 
Kitchenware  currently  classifiable 
under  HTSUS  subheading  7323.94.00.30 
is  not  subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive.         __^ 

Verification 

As  provided  in  Section  782(i)  of  the 
Act,  we  conducted  verifications  of 
Cinsa,  ENASA  and  QC  from  June  23 
through  June  27, 1997.  We  conducted 
the  verifications  using  standard 
verification  procedures  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
accounting,  sales,  and  other  financial   ' 
records,  and  selection  of  original 
documentation  containing  relevant 
information.  Our  verification  results  are 
outliped  in  the  public  version  of  the 
verification  report  which  is  on  file  in 
the  Central  Records  Unit  (CRU)  in  room 
B-099  of  the  Main  Commerce  Building. 

Based  on  verification,  we  made 
certain  changes  to  data  in  the  sales 
listing  submitted  by  Cinsa  and  ENASA 
used  to  calculate  the  preliminary 
margins  (See  Memorandum  to  the  File 
dated  December  30, 1997). 

Affiliated  Parties 

Cinsa  and  ENASA  are  both  wholly- 
owned  subsidiaries  of  ISLO  S.A.  de 
C.V.,  which  in.timi  is  wholly-owned  by 
the  Gnipo  Saltillo,  S.A.  de  C.V.  Because 
Cinsa  and  ENASA  are  controlled  by  the 
same  parent,  they  are  affiliated  within 
the  meaning  of  section  771(3)(F)  of  the 
Act. 

Since  Cinsa  and  ENASA  are  affiliated 
producers  of  subject  merchandise,  we 
analyzed  whether  the  two  producers 
should  be  treated  as  a  single  entity  for 
the  purpose  of  assigning  an 
antidumping  margin  using  the 
Department's  standard  "collapsing"  test. 
See  reference  to  19  CFR  351.401(f)  on 
page  two.  During  the  course  of  this 
review,  we  verified  that  the 
manufacturing  facilities  of  ENASA  are 
separate  from  those  of  Cinsa,  and  that 
the  machinery  Cinsa  used  to  produce 
"ranch  style"  cookware  cannot  be  used 
to  make  the  ENASA  "euro-style" 
cookware,  and  vice  versa,  without 
fundamental  and  expensive  retooling. 
Accordingly,  because  we  have 
determined  that  the  production  facilities 
of  Cinsa  and  ENASA  would  require 
substantial  retooling  in  order  to  produce 
similar  or  identical  products,  as  in  prior 
reviews,  we  are  not  treating  these  firms 
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as  a  single  entity  for  the  purposes  of 
assigning  andlantidumping  margin. 

PnMluct  Comparisons 

In  accordaiice  with  section  771(16)  of 
the  Act.  we  cUisidered  all  products 
produced  by  Ittinsa  and  ENASA  covered 
by  the  description  in  the  "Scope  of  the 
Review"  sect|6n.  above,  and  sold  in  the 
home  market  during  the  POR  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales,  of  identical  merchandise 
in  the  home  ihbrket  to  compare  to  U.S. 
sales,  we  conjj^ared  U.S.  sales  to  the 
most  similar  foreign  like  product.  In 
making  the  product  comparisons,  we 
matched  fore^  like  products  based  on 
the  physical  qfiaracteristics  reported  by 
the  respondeiib  in  the  following  order: 
quality,  gauge,  cookware  category, 
model,  shape;  ivall  shape,  diameter, 
width,  capaciH,  weight,  interior  coating, 
exterior  coating,  grade  of  frit  (a  material 
component  of  enamel),  color, 
decoration,  ai^d  cover,  if  any.  With 
regard  to  sets.jWhere  there  were  no  sales 
of  identical  mfetchandise  in  the  home 
market  to  compare  to  U.S.  sales  of 
subject  merchandise  sold  in  sets,  we 
compared  U.S.  sales  of  sets  to  the 
constructed  v^^ue  (CV)  of  the  set. 

Cinsa  did  not  report  all  of  the 
required  physical  characteristic  data  for 
one  U.S.  product.  Accordingly,  we  were 
unable  to  identify  the  most  similar 
home  market  sj^les  to  that  product.  As 
facts  available.  We  compare  U.S.  sales  of 
this  product  to  CV. 

In  addition,  Ginsa  and  ENASA  did  not 
report  cost  infbtmation  for  ail  sales 
made  during  th^  POR.  Accordingly,  we 
must  apply  fads  available  to  these  sales. 
However,  gi  veil  the  level  of  cooperation 
of  the  two  respiandents,  we  have  no 
basis  to  apply  adverse  facts  available  in 
this  instance.  Therefore,  we  have  used 
the  average  of  ^^1  positive  margins  for 
those  sales  without  reported  costs. 

As  in  our  fin^|  results  of  review  for 
the  period  December  1, 1994,  through 
November  30, 1495,  [Porcelain-on-Steel 
Cookware  from\}iexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  42496,  August  7, 1997 
(P0S9  Final)),  ikje  have  rejected  Cinsa's 
argument  that  hiavy  gauge  (HG)  and 
medium  gauge  (MG)  euro-style 
cookware  maniiftictured  by  ENASA  and 
light  gauge  (LGj  i-anch-style  cookware 
manufactiuwl  bjyj  Cinsa  constitute 
distinct  "classes  or  kinds"  of 
merchandise  and,  therefore,  require  the 
Department  to  calculate  one  margin  for 
HG  and  MG  cookware  and  a  separate 
margin  for  LG  cookware.  The  scope  of 
the  order  constitutes  a  single  class  or 


kind  of  merchandise,  i.e.  the  "subject 
merchandise." 

Consistent  with  oiu-  practice  (see,  e.g.. 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Cold-rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands.  61  FR  48465,  (September 
13, 1996)),  we  compared  prime  quality 
models  sold  in  the  United  States  to 
identical  prime  quality  models  sold  in 
the  home  market.  Where  no  home 
market  sales  of  identical  prime  quality 
models  existed,  we  compared  the  U.S. 
sales  of  prime  quality  models  to  the 
most  similar  home  market  prime  quality 
model.  There  were  no  U.S.  sales  of 
second  quality  models. 

Allegation  of  Reimbursement 

The  Department  examined  at 
verification  the  issue  of  whether,  as  the 
petitioner  alleged,  CIC  was  reimbursed 
for  antidumping  duties.  With  respect  to 
capital  contributions  made  by  GISSA 
Holding  USA  to  QC  during  the  POR,  we 
found  that  since  its  inception  in  early 
January  of  1995,  the  affiliated  importer, 
CIC.  has  received  two  cash  transfers  in 
the  form  of  capital  contributions.  The 
first  transfer  constituted  start-up  funds 
and  was  not  tied  to  antidumping  duty 
deposits  or  assessments.  In  a  public 
submission  on  the  record  of  the  tenth 
review  (1995-1996),  the  respondents 
Cinsa  and  ENASA  specifically  stated 
that  a  second  capital  contribution  made 
in  April  1997  by  CIC's  affiliate,  GISSA 
Holding  USA.  was  provided  to  ensure 
that  CIC  would  havie  enough  funds  to 
cover  anticipated  antidumping  duties 
and  assessment  liability  subsequent  to 
the  liquidation  of  fifth  (1990-1991)  and 
seventh  (1992-1993)  POR  entries  during 
the  tenth  (1995-1996)  POR.  Because 
GISSA  Holding,  USA  is  not  a  producer 
or  exporter  of  the  subject  merchandise, 
we  cannot,  ipso  facto,  conclude  that  a 
producer  or  exporter  paid  for,  or 
reimbursed  to,  the  importer 
antidumping  duties.  Thus,  we 
preliminary  do  not  find  reimbursement 
within  the  meaning  of  19  CFR  353.26(a). 
However,  we  will  continue  to  examine 
this  issue  in  light  of  comments  by  the 
parties  and  may,  if  warranted,  seek 
additional  information. 


Comparisons 

To  determine  whether  sales  of 
porcelain-on-steel  cookware  by  Cinsa 
and  ENASA  to  the  United  States  were 
made  at  less  than  normal  value  (NV),  we 
compared  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
NV,  as  described  in  the  "Export  Price 
and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Mexico  experienced  significant 
inflation  during  the  POR,  as  measured 


by  the  producer  price  index  issued  by 
the  Bank  of  Mexico.  Accordingly,  to 
avoid  the  distortions  caused  by  the 
effects  of  this  level  of  inflation  on 
prices,  we  limited  our  comparisons  to 
sales  in  the  same  month  and  did  not 
apply  the  Department's  90/60  rule, 
whereby  the  Department  may  use  as  NV 
comparison  market  prices  from  the  three 
months  prior  to  and  the  two.  months 
after  the  month  in  which  the  U.S.  sale 
was  made.  See  e.g..  Porcelain-on-Steel 
Cookware  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  42496  (August  7, 1997). 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  made  by  Cinsa  and 
ENASA,  we  calculated  EP  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  subject  merchandise  was  sold 
directly  to  the -first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  because  CEP 
methodology  was  not  otherwise 
indicated.  We  based  EP  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  U.S.  and  foreign  inland 
fi«ight,  U.S.  and  Mexican  brokerage  and 
handling  expenses,  U.S.  duty  and 
rebates. 

For  the  remaining  sales  made  by 
Cinsa  and  ENASA  during  the  POR,  we 
calculated  CEP  in  accordance  with 
section  772(b)  of  the  Act.  because  the 
subject  merchandise  was  sold  by  CIC 
alter  having  been  imported  into  the 
United  States.  We  based  CEP  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  U.S.  and  foreign  inland 
height,  U.S.  and  Mexican  brokerage  and 
handling  expenses.  U.S.  duty  and 
rebates. 

We  made  further  deductions,  where 
appropriate,  for  credit,  commissions, 
and  indirect  selling  expenses  that  were 
associated  with  economic  activities 
occurring  in  the  United  States.  Finally, 
we  made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  we  based  NV  on 
either  (1)  the  price  (exclusive  of  value- 
added  tax)  at  which  the  foreign  like 
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product  was  first  sold  for  consumption 
in  the  home  market,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act  or  (2) 
CV,  in  accordance  with  section  773(a)(4) 
'  of  the  Act,  as  noted  in  the  "Price  to 
Price  Comparisons"  and  "Price  to  CV 
Comparisons"  sections  of  this  notice. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LCH  is  that  of 
the  starting-price  sales  in  the 
ccm'^arison  market  or  when  NV  i* 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  wliich  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer.  To 
determine  whether  NV  sales  are  at  a 
different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  this  review,  Cinsa  and  ENASA 
reported  three  channels  of  distribution 
in  the  home  market:  (1)  direct  sales  to 
customers  from  the  Saltillo  plant,  (2) 
sales  shipped  from  their  Mexico  city 
warehouse,  and  (3)  sales  shipped  from 
their  Guadalajara  warehouse.  In 
analyzing  the  data  in  the  home  market 
sales  listing  by  distribution  channel  and 
sales  function,  we  found  that  the  three 
home  market  channels  did  not  differ 
significantly  with  respect  to  selling 
activities.  Similar  services,  such  as 
freight  and  delivery  services  and 
inventory  maintenance,  were  offered  to 
all  or  some  portion  of  customers  in  each 


channel.  Based  on  this  analysis,  we  find 
that  the  three  home  market  channels  of 
distribution  comprise  a  single  level  of 
trade. 

Qnsa  and  ENASA  reported  both  EP 
and  CEP  sales  in  the  U.S.  market.  The 
EP  sales  were  made  by  the  exporter  to 
the  unaffiliated  customer,  who  received 
the  merchandise  at  the  border  between 
Mexico  and  the  United  States  (FOB . 
Laredo,  Texas).  We  noted  that  EP  sales 
involved  basically  the  same  selling 
functions  associated  with  the  home 
market  level  of  trade  described  above. 
Therefore,  based  upon  this  information, 
we  have  determined  that  the  level  of 
trade  for  all  EP  sales  is  the  same  as  that 
in  the  home  market. 

The  CEP  sales  were  based  on  sales 
made  by  the  exporter  to  CIC,  the  U.S. 
affiliated  reseller,  who  then  sold  the 
merchandise  directly  to  unaffiliated 
purchasers  in  the  United  States  fix>m  its 
San  Antonio  warehouse.  Based  on  our 
analysis,  after  the  section  772(d) 
deductions,  there  are  two  selling 
activities  associated  with  Cinsa's  and 
ENASA's  sales  to  CIC  reflected  in  the 
CEP:  (1)  freight  and  other  movement 
expenses  from  the  plant  to  the  affiliated 
reseller's  San  Antonio  warehouse,  and 
(2)  freight  and  delivery  services 
(excluding  actual  freight  charges),  and 
inventory  maintenance,  and  other 
support  services  (such  as  sales 
personnel,  order  processing  personnel, 
and  billing  personnel),  which  are  the 
same  functions  found  in  the  home 
market.  Therefore,  wo  determine  that 
Cinsa's  and  ENASA's  CEP  sales  and 
their  home  market  sales  are  made  at  the 
same  level  of  trade.  Accordingly, 
because  we  find  the  U.S.  sales  and  home 
market  sales  to  be  at  the  same  level  of 
trade,  no  level  of  trade  adjustments 
under  section  773(a)(7)(A)  of  the  Act  are 
warranted. 

CEPOfiEset 

Section  773(a)(7)(B)  of  the  Act 
provides  for  an  adjustment  to  NV  when 
NV  is  based  on  a  level  of  trade  different 
from  that  of  the  CEP  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  and  if  we  are  unable  to  determine 
whether  the  difference  in  levels  of  trade 
between  CEP  and  NV  affects  the 
comparability  of  their  prices.  This  latter 
situation  can  occur  where  there  is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level  or  where  there  is  a 
different  home  market  level  of  trade  but 
the  data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lesser 
of  the  following: 

The  indirect  selling  expenses  on  the 
home  market  sale,  or 


The  indirect  selling  expenses  &t>m  the 
startingprice  in  calculating  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP. 

In  their  questionnaire  responses, 
Cinsa  and  ENASA  claimed  that  the  sales 
support  activities  (such  as  freight  and 
delivery  services,  excluding  actual 
freight  charges,  and  inventory 
maintenance),  and  other  support 
services  (such  as  sales  personnel,  order 
processing  personnel,  and  billing 
personnel)  provided  to  home  market 
and  to  U.S.  customers  are  generally  the 
same.  The  respondents  nevertheless 
requested  an  adjustment  to  NV  when 
NV  is  compared  to  U.S.  CEP  sales 
because  they  claim  that  home  market 
sales  are  made  at  a  more  advanced  level 
of  trade  than  CEP  sales  because  the  NV 
sales  price  includes  indirect  selling 
expenses  attributable  to  sales  support 
activities  and  other  support  services 
noted  above,  while  the  CEP  sales  price 
is  exclusive  of  all  indirect  selling 
expenses  and  the  selling  functions 
attributable  thereto. 

However,  as  discussed  above,  we  find 
that  the  selling  functions  performed  at 
the  CEP  level  are  essentially  the  s^me  as 
those  performed  in  the  home  market. 
Accordingly,  we  consider  the  home 
market  and  CEP  levels  of  trade 
comparable.  We  disagree  with 
respondents'  assertion  that  differences 
in  indirect  selling  expenses  reflect  a 
difference  in  level  of  trade.  Because  we 
find  the  CEP  and  home  market  levels  of 
trade  are  the  same,  an  adjustment  to  NV 
is  not  warranted. 

Cost  of  Production  Analysis 

The  Department  disregarded  certain 
sales  made  by  Cinsa  for  the  period 
December  1, 1994,  through  November 
30, 1995,  (the  most  recently  completed 
review  of  Cinsa)  pursuant  to  a  finding 
in  that  review  that  sales  were  made 
below  cost.  Thus,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Act,  there 
are  reasonable  groimds  to  believe  or 
suspect  that  the  respondent  Cinsa  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise 
in  the  current  review  period.  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether  the 
respondent  made  home  market  sales 
during  the  POR  at  prices  below  its  cost 
of  production  (COP)  within  the  meaning 
of  section  773(b)  of  the  Act. 

The  petitioner  alleged  that  there  are 
reasonable  grounds  to  believe  or  suspect 
that  ENASA  made  home  market  sales 
during  the  POR  at  prices  that  were  less 
than  its  COP.  On  May  15, 1997,  the 
Department  initiated  a  sales  below  cost 
investigation  to  determine  whether 
ENASA  made  home  market  sales  during 


UMI 


St 


Federal  Register  /  Vol.  63,  No.  6  /  Friday.  January  9,  1998  /  Notices 


1433 


the  POR  at  prices  below  its  CDP  within 
the  meaning  of  section  773(b)  of  the  Act. 

A.  Ca}culatioh\ofCOP 

We  calculated  the  COP  based  on  the 
sum  of  Cinsa'6  and  ENASA's  cost  of 
materials  and  fabrication  costs  for  the 
foreign  like  product,  plus  amounts  for 
home  market  BG&A  and  packing  costs 
in  accordance!  With  section  773ft))(3)  of 
the  Act. 

As  noted  above  in  the  "Product 
Comparisons'*  section,  the  Mexican 
economy  experienced  significant 
inflation  durii^^  the  POR.  Therefore,  in 
order  to  avoid  the  distortive  effect  of 
inflation  on  our  comparisons  of  costs 
and  prices,  w^  requested  that  the 
respondents  submit  monthly,  model- 
specific  prodiKtion  costs  for  each 
month  of  the  I*OR;  We  calculated  a 
model-specific  total  and  variable  cost  of 
manufacturing  |[COM)  during  the  POR. 
Using  the  producer  price  index  for 
Mexico  maintained  by  the  Bank  of 
Mexico,  we  indpxed  the  total  and 
variable  POR  i|i(odel-specific  costs  to  a 
common  point,  i.e.,  November  1996,  the 
month  of  the  POR.  We  then  divided  the 
sum  of  the  total  POR  model-specific 
costs  by  the  total  model-specific 
production  quantity  to  obtain  a  model- 
specific  POR  weighted-average  cost 
corresponding  to  the  November  1996 
reference  point.  The  weighted-average 
COM  was  them  restated  based  on  the 
currency  value  in  each  respective  month 
and  used  to  calculate  a  month  COP  for 
each  product. 

We  rehed  onjCOP  information 
submitted  by  Gihsa  and  ENASA,  except 
in  the  followingi  instances  where  it  was 
not  appropriat^l|y  quantified  or  valued: 
(1)  frit  prices  fittn  an  affiliated  supplier 
did  not  approx^ifnate  fair  market  value 
prices;  thereforb^  we  increased  direct 
materials  by  the  percentage  required  to 
adjust  the  reported  cost  of  frit  to  reflect 
fair  market  pricjas;  (2)  we  added  profit 
sharing  expens^^  to  the  variable  cost  of 
manufacture  because  they  relate  to  the 
compensation  p^  direct  labor;  and  (3)  we 
revised  Cinsa's  [sjubmitted  interest  costs 
to  exclude  the  calculation  of  negative 
interest  expense:  ^ 

B.  Test  ofHom^  idarket  Prices 

We  compare^  the  monthly  weight- 
averaged  per  uniit  COP  figures,  indexed 
to  account  for  the  effects  of  inflation  as 
noted  above,  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  oflthe  Act.  in  order  to 
determine  whetnier  these  sales  were 
made  at  prices  below  the  COP.  In 
determining  whielher  to  disregard  home 
market  sales  mafje  at  prices  below  the 
COP.  we  examined  whether:  (1)  within 
an  extended  per  W  of  time,  such  sales 


were  made  in  substantial  quantities;  and 
(2)  such  sales  were  made  a  prices  which 
permitted  the  recovery  of-all  costs 
within  a  reasonable  period  of  time.  On 
a  product-specific  basis,  we  compared 
the  COP  to  the  home  market  prices,  less 
any  applicable  movement  charges, 
rebates,  discounts,  and  direct  and 
indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales  were 
such  sales  were  foimd  to  be  made  at 
prices  which  would  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  (in  accordance  with 
section  77^(b)(2)(D)  of  the  Act).  Where 
all  comparison  sales  of  a  specific 
product  were  disregarded  based  on  the 
COP  test,  we  calculated  NV  based  on 
CV.  in  accordance  with  section  773(b)(1) 
of  the  act. 


D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  a  CV  based  on 
the  sum  of  the  respondents'  cost  of 
materials,  fabrication.  SG&A.  and  U.S. 
Packing  costs  as  reported  in  the  U.S. 
sales  listing.  We  calculated  CV  based  on 
th,e  methodology  described  in  the 
calculation  of  COP  above. 

In  accordance  with  section 
773(e)(2)A).  we  based  SG&A  and  profit 
on  the  actual  amounts  incurred  and 
realized  by  Cinsa  and  ENASA  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
oixlinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expense. 
Where  we  compared  EP  to  CV,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selhng  expenses 
and  added  the  U.S.  direct  selling 
expenses,  in  accordance  with  section 
773(a)(8)  of  the  Act  and  section 
353.56(a)(2)  of  the  Department's 
regulations. 

E.  Price  to  Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  the  respondents'  NV 
on  home  market  prices.  For  both  of  the 
respondents,  we  calculated  NV  based  on 
the  VA-exclusive  gross  unit  price  and 


deducted,  where  appropriate,  inland 
freight,  rebates,  and  early  payment 
discounts. 

For  comparisons  in  Cinsa  and 
ENASA's  EP  sales,  we  made  a 
circimistance-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses.  For  comparisons  to  Cinsa's 
and  ENASA's  CEP  sales,  we  also 
deducted  credit  expenses  and 
commissions  from  NV  (no  commissions 
were  incurred  on  EP  sales).  We  made 
adjustments  for  differences  in  packing 
expenses  for  both  Cinsa  and  ENASA. 
We  also  made  adjustments  to  NV,  where 
appropriate,  for  differences  in  costs 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

In  order  to  make  appropriate 
adjustment  for  physical  differences 
between  the  products  compared,  and  to 
account  for  the  effects  of  inflation,  all 
costs  were  expressed  in  currency  values 
corresponding  to  November  1996.  the 
last  month  of  the  POR.  Using  these 
November-based  costs,  we  then 
calculated  a  per-unit  model-specific 
weighted-average  variable  and  total 
COM.  These  weighted-average  costs 
were  then  indexed  to  the  currency  value 
of  the  month  of  the  comparison  U.S. 
sale.  The  adjusted  monthly  variable 
costs  of  manufacturing  for  U.S.  and 
home  market  products  were  then 
compared  to  arrive  at  the  difference  in 
merchandise  adjustment. 

F.  Price  to  CV 

Where  we  compared  EP  or  CEP  to  CV, 
we  made  circumstance-of-sale 
adjustments  by  deducting  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  adding  the  United 
States  direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
ftx)m  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
existed,  we  substitute  the  benchmark  for 
the  daily  rate. 
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Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Manufacturer/ 
exporter 

Period 

Margin 

Cinsa 

ENASA  

12/1/95-11/3(V96 
12/1/95-11/3(V96 

15.94 
63.76 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  a^er  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  porcelain-on-steel 
cookware  from  Mexico,  entered,  or 
withdrawn  ftt)m  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)  of 
the  Tariff  Act:  (1)  the  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  established  in  the  final  results  of 
review;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  LTFV 
investigation  or  prior  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  fi-om  the  LTFV 
investigation  or  the  prior  review;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 


mfmufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufactures  or 
exporters  will  continue  to  be  29.52 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with  . 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  December  31. 1997. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-485  Filed  1-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-506] 

Porcelain-on-Steel  Cooking  Ware  From 
ttie  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce.  * 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  an 
importer  of  the  subject  merchandise,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  the  People's 
Republic  of  China.  The  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise  and  its  affiliated 
third-country  reseller  in  Hong  Kong  and 
the  period  IDecember  1, 1995,  through 
November  30.  1996. 

We  prehminarily  determine  that  sales 
have  been  made  below  normal  value.  If 
these  preliminary  results  are  adopted  in 


our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  date:  January  9. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Suzanne  King,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Tariff  Act  of  1930,  as  amended, 
(the  Act),  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  353  (April  1997). 

Background 

On  December  2, 1986,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  Porcelain- 
on-Steel  (POS)  cooking  ware  from  the 
People's  Republic  of  China  (PRC)  (51  FR 
43414).  On  December  3, 1996,  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (61  FR  64051). 
On  December  20  and  26, 1996,*in 
accordance  with  19  CFR  353.22(a),  an 
importer  of  the  subject  merchandise  to 
the  United  States,  CCS  International, 
requested  that  the  Department  conduct 
an  administrative  review  of  Clover 
Enamelware  Enterprise,  Ltd.  of  China 
(Clover),  a  manufacturer/exporter,  and 
its  third-country  reseller  Lucky 
Enamelware  Factory  Ltd.  of  Hong  Kong 
(Lucky).  We  published  the  notice  of 
initiation  of  this  review  covering  the 
period  December  1, 1995,  through 
November  30, 1996,  on  January  17, 1996 
(62  FR  2647).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
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currently  classifiable  under  the 


iff  Schedule  (HTS)  item 
item  numbers  are 
ivenience  and  Customs 


purposes.  The  written  description  of  the 
scope  remains  dispositive. 

Verification 

We  verified  itie  questionnaire 
responses  subniitted  by  Clover  and 
Lucky,  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufa(jt^rer's  facilities,  the 
examination  of  ^levant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  infonti^tion,  as  provided  in 
section  782(i)  (if  the  Act.  Our 
verification  resi|lts  are  outlined  in  the 
public  versions  of  the  verification 
reports,  whichare  on  file  in  the  Central 
Records  Unit  (Ksom  6-099  of  the  Main 
Commerce  Building). 

Affiliated  Part^ 

Clover  is  twd-^irds  owned  by  Lucky 
and,  therefore,  tlucky  holds  controlling 
interest  in  ClovUr.  Due  to  Lucky's 
ownership  intef^st  in  Clover,  and  the 
fact  that  the  same  individual  is  the 
general  manager  at  both  companies,  w6 
consider  Clovef  jand  Lucky  to  be 
affiliated  partieis  pursuant  to  section 
771(33)  of  the  Act.  As  such,  and 
consistent  withj  prior  reviews  of  this 
order,  we  are  assigning  Clover  and 
Lucky  (hereinaftJBr  Clover/Lucky)  a 
single  dumping  margin.  See  Porcelain- 
on-Steel  Cooking  Ware  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review;  62  FR  32758  (June  17.  1997).  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  in 

I  to  warrant 

I  <  if  this  finding. 

Separate  Rates  AnaljUs 

Lucky  is  locat^  outside  the  PRC  and 
there  is  no  PRC  jc^nership  of  the 
company.  Therdfbre,  we  determine  that 
no  separate  rate$  analysis  is  required  for 
this  third-coimtry  reseller  because  it  is 
beyond  the  jurisdiction  of  the  PRC 
government.  Sei  final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Disposable  Pocket  Lighters  fmm  the 
People's  Republic  of  China  (60  FR 
22359,  22361;  M^y  5, 1995).  Clover  is 
partially  owned  py  a  PRC  government 
company  and,  therefore,  a  separate  rates 
analysis  is  necesjaary  to  determine 
whether  this  majilufacturer/exporter  is 
independent  fi-oni  government  control. 

To  establish  whether  a  company  is 
sufficiently  inde^ndent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exkiorting  entity  under  the 
test  established  ik  the  Final 


this  proceeding 
reconsideration 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6, 
1991)  {Sparklers),  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  22585 
(May  2, 1994)  (Silicon  Carbide).  Under 
this  policy,  exporters  in  non-market- 
economy  (NME)  countries  are  entitled  to 
separate,  company-specific  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  both  in  law  (de 
jure)  and  in  fact  [de  facto),  with  respect 
to  exports. 

1 .  Absence  ofDe  Jure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
Clover's  submissions  pertaining  to 
legislative  enactments  and  the  terms  of 
its  Enterprise  Legal  Person  Operation 
License  demonstrate  the  absence  of  de 
jure  control.  (See  Memorandum  from 
Kelly  Parkhill  to  Barbara  E.  Tillman, 
dated  December  9. 1997.  "Separate  Rate 
Analysis  for  Assignment  of  Separate 
Rate  for  Clover/Lucky  in  the  1995-1996 
Administrative  Reviews  of  POS  Cooking 
Ware  from  the  People's  Republic  of 
China"  [Separate  Rate  Memorandum), 
which  is  a  public  document  on  file  in 
the  Central  Records  Unit. 

2.  Absence  ofDe  Facto  Control 

De  facto  absence  of  government 
control  with  respect  to  exports  is  based 
on  four  criteria:  (1)  Whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  and  financing  of 
losses;  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  See  Silicon  Carbide  at  22587. 

With  respect  to  de  facto  absence  of 
government  control,  the  information 
submitted  by  Clover  in  the 
questionnaire  response  indicates  the 
following:  (1)  No  government  entity 
exercises  control  over  its  export  prices; 
(2)  it  negotiates  contracts  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  it  makes  its 
own  personnel  decisions;  and  (4)  it 
retains  the  proceeds  of  its  export  sales. 


utilizing  profits  to  provide  dividends  to 
shareholders.  In  addition,  it  has  the 
authority  to  seek  out  loans  at  market 
interest  rates.  This  information  supports 
the  finding  that  there  is  de  facto  absence 
of  governmental  control  of  export 
functions.  Consequently,  we 
preliminarily  determine  that  Clover  has 
met  the  criteria  for  the  application  of 
separate  rates  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  For  a  further  discussion  of  this 
issue,  see  Separate  Rate  Memorandum. 

Export  Price 

The  Department  used  export  price 
(EP)  for  sales  made  by  Clover/Lucky,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States,  or  Hong  Kong  (in 
cases  where  Clover/Lucky  knew  the 
ultimate  destination  was  the  United 
States),  prior  to  importation  into  the 
United  States  and  constructed  export 
price  is  not  otherwise  indicated. 

We  calculated  EP  based  on  Lucky's 
price  charged  to  unaffiliated  purchasers 
in  the  United  States  because  Lucky  is 
Clover's  sole  sales  agent  with  respect  to 
all  subject  merchandise  manufactured 
by  Clover  and,  as  discussed  above. 
Lucky  and  Clover  are  affiliated  pursuant 
to  section  771(33)  of  the  Act.  We 
deducted  amounts,  where  appropriate, 
for  discounts,  brokerage  and  handling, 
foreign  inland  height,  ocean  freight,  and 
marine  insurance,  which  were  provided 
by  market  economy  carriers  and  paid  for 
in  market  economy  currencies. 

Nonnal  Value 

For  merchandise  produced  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  normal  value  (NV)  using  a 
factors  of  production  methodology  if:  (1) 
The  subject  merchandise  is  exported 
fi^m  an  NME  country;  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home  market 
prices  or  third  country  prices,  in 
accordance  with  section  773(a)  of  the 
Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771  (l8)(c)(i)  of  the 
Act.  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review. 
Accordingly,  we  are  treating  the  PRC  as 
an  NME  country  for  purposes  of  this 
review. 

We  calculated  NV  by  valuing  factors 
of  production  as  set  forth  in  773(c)(3)  of 
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the  Act,  except  for  the  factors  of  steel, 
percolators  and  certain  customer- 
specific  packing  materials.  For  these 
factors,  which  were  purchased  from 
market  economy  suppliers  and  paid  for 
in  market  economy  currencies,  we  used 
the  actual  prices  paid  for  the  factors  to 
calculate  the  factor-based  NV  in 
accordance  with  our  practice.  See  Lasko 
Metal  Products  vs.  United  States.  437  F. 
3d  1442.  1443  (Fed.  Cir.  1994). 

For  the  remaining  factors,  we  have 
selected  a  comparable  market  economy 
country  which  is  a  significant  producer 
of  comparable  merchandise.  Pursuant  to 
section  773(c)(4)  of  the  Act  and  section 
353.52(c)  of  the  Department's 
regulations,  we  determined  that 
Indonesia  is  comparable  to  the  PRC  in 
terms  of  per  capita  gross  national 
product  (GNP),  the  growth  rate  in  per 
capita  GNP,  and  the  national 
distribution  of  labor,  and  that  Indonesia 
is  a  significant  producer  of  comparable 
merchandise.  Therefore,  for  this  review, 
we  have  used  publicly  available 
information  regarding  Indonesia  to 
value  all  of  the  remaining  factors  of 
production  which  were  not  purchased 
from  market  economy  suppliers.  (See 
Memorandum  to  Barbara  Tillman, 
Director.  Office  of  CVD/AD  Enforcement 
VI  from  Jeff  May.  Director,  Office  of 
Policy,  dated  August  11. 1997. 
"Porcelain-on-Steel  Cooking  Ware  from 
the  People's  Republic  of  China,  Non- 
Market  Economy  Status  and  Surrogate 
Country  Selection"  and  the 
Memorandum  to  the  File  from  Case 
Analysts,  dated  August  18, 1997, 
"Porcelain-on  Steel  Cooking  Ware  from 
the  People's  Republic  of  China — 
Surrogate  Country  Selection,"  which  are 
public  documents  on  file  in  the  Central 
Records  Unit.) 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production  as 
follows,  in  accordance  with  section 
773(c)(1)  of  the  Act: 

•  For  surrogate  values  of  materials 
used  in  the  production  of  POS  cooking 
ware,  including  soda  ash,  sulphuric 
acid,  degreasing  agents,  borax,  barium 
molybdate,  magnesium  sulphate, 
potassium  carbonate,  urea,  quartz 
powder,  clay,  color  oxides,  and  enamel 
frits,  we  used  per  kilogram  values 
obtained  from  the  Foreign  Trade 
Statistical  Bulletin-Imports.  November 
1995,  from  Indonesia  (Indonesian 
Import  Statistics).  We  used  an  average 
exchange  rate  for  the  POR  to  convert 
surrogate  values  to  U.S.  dollars. 

•  We  calculated  a  cost  for  freight 
incurred  between  the  supplier  and 
Clover  by  using  the  freight  rates 
reported  in  a  September  1991  cable  from 
the  U.S.  Embassy  in  Jakarta,  Indonesia 
and  the  actual  kilometers  reported  in 


the  questionnaire  response.  The  cable 
was  received  for  the  less  than  fair  value 
(LTFV)  investigation  of  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from  the 
People's  Bepublic  of  China.  We  adjusted 
these  freight  rates  to  reflect  yearly 
inflation  through  the  period  of  review 
(POR)  using  wholesale  price  indices 
(WPI).  excluding  petroleum,  obtained 
from  the  International  Financial 
Statistics  published  by  the  International 
Monetary  Fund  (IMF).  We  used  an 
average  exchange  rate  for  the  POR  to 
convert  surrogate  values  to  U.S.  dollars. 

•  For  labor  amounts,  we  were  unable 
to  find  a  publicly  available  source  for 
skilled  and  unskilled  labor  rates  for  the 
POS  cooking  ware  industry,  or  a  similar 
industry,  in  Indonesia.  We  therefore 
used  information  obtained  from  a 
September  1991  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia.  This 
cable  was  received  for  the  LTFV 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  and 
provides  unskilled  and  skilled  labor 
rates.  We  adjusted  these  labor  rates  to 
reflect  yearly  inflation  through  the  POR 
using  consumer  price  indices  (CPI) 
obtained  from  the  International 
Financial  Statistics  published  by  the 
IMF.  We  used  an  average  exchange  rate 
for  the  POR  to  convert  surrogate  values 
to  U.S.  dollars. 

•  For  factory  overhead,  we  were 
unable  to  locate  any  publicly  available 
data  for  the  POS  cooking  ware  industry, 
or  a  similar  industry,  in  Indonesia. 
Therefore,  we  used  information  reported 
in  a  December  1994,  U.S.  State 
Department  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia.  These 
data  were  received  for  the  LTFV 
investigation  of  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  and 
provide  an  estimated  range  of  factory 
overhead  costs  in  Indonesia.  The 
information  was  also  used  in  the  LTFV 
investigation  of  Disposable  Pocket 
Lighters  from  the  People's  Republic  of 
China.  From  this  information,  we  were 
able  to  determine  factory  overhead  as  a 
percentage  of  materials  and  labor.  The 
surrogate  overhead  rate  included  energy 
and  indirect  labor;  therefore,  we  did  not 
include  Clover/Lucky's  reported  energy 
and  indirect  labor  factors. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
were  unable  to  find  publicly  available 
data  for  POS  cooking  ware,  or  a  similar 
industry,  in  Indonesia.  Therefore,  we 
used  information  obtained  from  a 
September  1991  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia.  This 
cable  was  received  for  the  LTFV 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 


People's  Republic  of  China,  and 
provides  an  estimated  range  of  SG&A 
percentages. 

•  For  profit,  we  could  not  find- 
publicly  available  data  for  the  POS 
cooking  ware  industry,  or  another 
similar  industry,  in  Indonesia. 
Therefore,  to  calculate  a  profit  rate,  we 
used  information  obtained  from  a 
September  1991  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia.  This 
cable  was  received  for  the  LTFV 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  and 
provides  a  range  of  profit  margin 
percentages. 

For  a  complete  analysis  of  surrogate 
values,  see  "Factor  Values  Used  for  the 
Preliminary  Results  of  the  1995-1996 
Administrative  Review  of  POS  Cooking 
Ware  bom  the  PRC"  (Public  Version) 
dated  December  10, 1997,  on  file  in  the 
Central  Records  Unit. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  ciurency  conversions 
based  on  the  official  excheuige  rates 
published  by  the  Federal  Reserve. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
writh  the  Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate.  However,  for  the  preliminary 
results  in  this  review  we  have 
determined  that  a  fluctuation  did  not 
exist  during  the  POR,  and  we  have  not 
substituted  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the . 
following  dumping  margins  exist  for  the 
period  Etecember  1, 1995  through 
November  30, 1996: 


Manufacturer/exporter 


Clover    Enamelware    Enterprise/ 

Lucky  Enamelware  Factory 

PRC-Wide  Rate  


Margin 
(percent) 


0.81 
66.65 


The  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  manufact\u«rs  and 
exporters  that  are  individually 
identified  above.  The  Department 
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implements  a  policy  in  NME  cases 
whereby  all  e:  c  sorters  or  producers  are 
presumed  to  ddmprise  a  single  entity, 
die  "NME  enUty."  The  U.S.  Court  of 
International  Trade  has  upheld  our 
NME  policy  in  .previous  cases.  See  e.g., 
UCFAmerical  Inc.  v.  United  States,  870 
F.  Supp.  1120ihll26  (CIT  1994);  Sigma 
Corp.  V.  UnitM  States.  841  F.  Supp. 
1255, 1266-6^  ^CIT 1993),  and;  Tianjin 
Machinery  Import  6-  Export  Corp.  v. 
United  States,  $06  F.  Supp.  1008, 1013- 
15  (OT  1992)JThus,  we  assign  die  NME 
rate  to  the  NM  B  entity  just  as  we  assign 
an  individual  ite  to  a  single  exporter  or 
producer  operf  png  in  a  market 
economy.  As  $  tesult.  all  exporters  and 
producers  that  «re  part  of  the  NME 
entity  are  assigned  the  "NME-wide" 
rate.  Because  the  "NME-wide"  rate  is 
the  equivalentlpf  a  company-specific 
rate,  it  changes  only  when  we  review  . 
the  NME  entity  (ie.,  all  NME  producers 
and  exporters  that  have  not  qualified  for 
a  separate  rateJ.ITo  qualify  for  a  separate 
rate,  as  discussed  under  the  Separate 
Rates  section  qf  this  notice,  an  NME 
exporter  or  producer  must  provide 
evidence  showing  both  dejure  and  de 
facto  absence  of  government  control 
over  export  activities.  Until  such 
evidence  is  presented,  a  company  is 
presumed  to  b€(  part  of  die  NME  entity 
and  receives  thfe  "NME-wide"  rate.  All 
exporters  or  producers  will  either 
qualify  for  a  separate,  company-specific 
rate,  or  be  part  pjf  the  NME  enterprise, 
and  receive  thel  fNME-wide"  rate.  Thus, 
there  can  be  no  exporters  or  producers 
who  have  never  been  investigated  or 
reviewed.  In  Uii^  review,  Clover/Lucky 
qualifies  for  a  separate  rate,  as  discussed 
under  the  Separate  Rates  Analysis 
section  of  diis  notice.  The  PRC-wide 


rate  has  not  ch 
administrative 
companies  repi 
were  reviewed. 


tlged  from  the  last 
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^$enting  the  single  entity 


Parties  to  the  broceeding  may  request 
disclosure  widifii  5  days  of  the  date  of 
publication  of  tlijs  notice  in  accordance 
with  19  CFR  353.22(c)(6).  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  in 
accordance  with  119  CFR  353.38(b).  Any 
hearing,  if  requeB|led.  will  be  held  44 
days  after  the  publication  of  Uiis  notice, 
or  the  first  workdjay  thereafter. 
Interested  parties!  may  submit  case  briefs 
widiin  30  days  of  die  date  of  publication 
of  this  notice  in  accordance  with  19  CFR 
353.38(c).  In  accttrdance  with  19  CFR 
353.38(d),  rebuttlajl  briefs,  which  must  be 
limited  to  issues  Raised  in  the  case 
briefs,  may  be  filjad  not  later  than  37 
days  after  the  daj^  of  publication. 
Parties  who  subi^iit  case  briefs  or' 

.  t  [lis  proceeding  are 


rebuttal  briefs  in 


requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue; 
and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  publish 
a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments,  not 
later  than  120  days  after  the  date  of  the 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  calculate,  wherever 
possible,  an  exporter/importer-specific 
assessment  rate.  With  respect  these 
preliminary  results,  we  divided  the  total 
dumping  margins  for  each  importer 
(calculated  as  the  difiierence  between 
NV  and  EP),  by  die  total  quantity  of 
sales  to  that  importer  during  the  POR. 
We  will  instruct  Customs  to  assess  the 
resulting  per-piece  (a  set  to  be  treated  as 
a  single  piece)  amount  against  each 
piece  in  each  of  the  importer's  entries 
during  die  POR.  Aldiough  diis  will 
result  in  assessing  different  percentage 
margins  for  individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer  for  the  review  period  will 
approximately  equal  the  total  dumping 
margins.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  POS  cooking  ware  ft'om  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  die  Act:  (1)  For 
Clover/Lucky,  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  all  odier  PRC  exporters, 
the  cash  deposit  rate  will  be  the  PRC- 
wide  rate:  and  (3)  the  cash  deposit  rates 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rates  applicable  to  the  PRC  supplier  of 
that  exporter.  We  preliminarily 
determine  that  the  margin  of  66.65 
percent  continues  to  be  the  PRC-wide 
rate  because  no  companies  representing 
the  single  entity  were  reviewed.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR  3 
53.26  of  the  Department's  regulations  to 
file  a  certificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duUes  occurred  and  die 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  die  Act  (19  U.S.C 
1675(a)(1)  and  19  U.S.C.  1  677f  (i))  and 
19  CFR  353.22  of  die  Department  s 
regulations. 

Dated  December  3 1 . 1 997. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-488  Filed  l-«-98;  8:45  am) 

MUJNQ  COOE  3610-O».|M« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adntinistration 
[A-683-815] 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan;  Preliminary  Results  of 
Administrative  Review 

AQENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  resuHs  of 
administrative  review. 


SUMMARY:  In  response  to  requests  by 
petitioners '  and  respondent  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  (Ta  Chen),  die 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  fi^m  Taiwan 
(A-583-815).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  December  1. 1995  through 
November  30. 1996. 

We  preliminarily  determine  that  a  de 
minimis  dumping  margin  exists  for  Ta 
Chen's  sales  of  welded  stainless  steel 
pipe  (WSSP)  in  die  United  States.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  entries  of  Ta  Chen 
merchandise  during  the  period  of 
review,  in  accordance  with  the 
Department's  regulations  (19  CFR 
353.6).  Interested  parties  are  invited  to 


'  Avesta  Sheffield.  Inc..  Damascus  Tube  Division, 
Damascus-Bishop  Tube  Co..  Trent  Tube  Division, 
Crucible  Materials  Corporation,  and  the  United 
Steelworkers  of  America  (AFL-CIO/CLC). 
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comment  on  these  preliminary  results. 
Paities  who  submit  comments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  January  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  at  (202)  482-5222  or  John 
Kugelman  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  n.ade  to  the 
Tariff  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  tp  the 
regulations  codified  at  19  CFR  Part  353 
(April  1,  1997). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30, 1992,  the 
Department  published  in  the  Federal 
Register  the  antidumping  duty  order  on 
WSSP  from  Taiwan  (57  FR  62300).  On 
December  3, 1996,  the  Etepartment 
published  the  notice  of  "Opportunity  to 
Request  Administrative  Review"  for  the 
period  December  1, 1995  through 
November  30,  1996  (61  FR  64051).  In 
accordance  with  19  CFR  353.22(a)(1) 
(1995),  petitioners  and  Ta  Chen 
requested  that  we  conduct  a  review  of 
Ta  Chen's  salefs.  On  January  17, 1997, 
we  published  in  the  Federal  Register  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  covering  the 
period  December  1, 1995  through 
November  30,  1996  (62  FR  2647). 

Because  it  was  not  practicable  to 
complete  this  review  within  the  normal 
time  frame,  on  July  24, 1997,  we 
published  in  the  Federal  Register  our 
notice  of  extension  of  time  limits  for 
this  review  (62  FR  39824).  As  a  resuh, 
we  extended  the  deadline  for  these 
preliminary  results  to  December '31, 
1997.  The  deadUne  for  the  final  results 
of  this  review  will  continue  to  be  120 
days  after  publication  of  these 
preliminary  results. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
administrative  review  is  certain  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Society  for  Testing  and  Materials 


(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  order  also  includes 
austenitic  welded  stainless  steel  pipes 
made  according  to  the  standards  of 
other  nations  which  are  comparable  to 
ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  Umited  to, 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines,  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
•  classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings: 
7306.40.5005,  7306.04.5015, 
7306.40.5040,  7306.40.5065.  and 
7306.40.5085.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  review  is  limited 
to  welded  austenitic  stainless  steel 
pipes.  Although  the  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes,  our  written 
description  of  the  scope  of  this  order  is 
dispositive. 

The  period  for  this  review  is 
December  1, 1995  through  November 
30, 1996.  This  review  covers  one 
manufacturer/exporter,  Ta  Chen. 

Export  Price 

Ta  Chen  reported  in  its  initial  and 
supplemental  questionnaire  responses 
that  all  of  its  U.S.  sales  were  first  sold 
to  unaffiliated  purchasers  prior  to 
importation  into  the  United  States.  Each 
of  these  sales  was  made  through  Ta 
Chen's  wholly-owned  U.S.  subsidiary, 
TCI.  Ta  Chen  claims  that  it  "sold"  the 
merchandise  to  TCI,  which  immediately 
transferred  the  WSSP  to  the  first 
unaffiliated  U.S.  customer.  For  each  of 
these  sales,  Ta  Chen  claims  that  TCI 
acted  merely  as  a  "facilitator,"  handling 
sales-  and  Customs-related  paper  work; 
Ta  Chen  states  that  at  no  time  did  TQ 
take  physical  possession  of  the 
merchandise  or  enter  it  into  TCI's 
warehouse.  In  each  instance,  according 
to  Ta  Chen,  the  price  and  quantity  of  the 
U.S.  sale  to  the  unaffiliated  customer 
were  determined  prior  to  importation 
into  the  United  States.  Therefore,  in 
calculating  U.S.  price  we^used  export 
price  (EP),  as  defined  in  siection  772(a) 
of  the  Tariff  Act,  for  all  of  Ta  Chen's 
sales.  We  calculated  EP  as  the  packed, 
delivered  or  ex-U.S.  port  price  to 


unaffiliated  purchasers  in  the  United 
States.  In  accordance  with  section 
772(c)(2)(A)  of  the  Tariff  Act,  we 
reduced  this  price  by  Taiwanese  pre- 
sale  inland  freight,  international  ocean 
height,  marine  insurance,  Taiwanese 
brokerage  and  handling,  U.S.  brokerage 
and  handling,  U.S.  duty,  and  U.S. 
inland  freight.  Where  appropriate,  we 
also  reduced  the  EP  by  Taiwanese  and 
U.S.  bank  charges. 

Normal  Value 

A.  Viability 

Based  upon  (i)  our  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  (ii)  the  absence  of  any 
information  that  a  particular  market 
situation  in  Taiwan  does  not  permit  a 
proper  comparison,  and  (iii)  the  fact  that 
Ta  Chen's  quantity  of  sales  in  the  home 
market  exceeded  five  percent  of  its  sales 
to  the  U.S.  market,  we  determined  that 
the  quantity  of  foreign  like  product  Ta 
Chen  sold  in  Taiwan  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  subject  merchandise  to  the 
United  States  pursuant  to  section  773(a) 
of  the  Tariff  Act.  Therefore,  in 
accordance  with  section  773{a)(l)(B)(i) 
of  the  Tariff  Act,  we  based  NV  on  the 
prices  at  which  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
exporting  market,  i.e.,  Taiwan. 

B.  Cost-of-Prodiiction  Analysts 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  less-than- 
fair-value  (LTFV)  investigation  (at  the 
time  of  our  initiation  of  this 
administrative  review,  the  most-recently 
completed  segment  of  these 
proceedings),  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  determining  NV  in 
this  review  may  have  been  at  prices 
below  the  cost  of  production  (COP),  as 
provided  in  section  773(b)(2)(A)(ii)  of 
the  Tariff  Act  (see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Welded  Stainless  Steel  Pipe  from 
Taiwan,  57  FR  53705  (November  12, 
1992)).  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Tariff  Act,  we  initiated 
a  COP  investigation  of  sales  by  Ta  Chen 
(see  Memorandum  to  the  File,  dated 
February  11, 1997,  available  in  Room  B- 
099  of  the  Main  Commerce  Building). 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  stmi  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general,  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 


UMI 


shipment.  We  tilled  on  the  home 
market  sales  a^d  COP  information  Ta 
Chen  provide^  \n  its  questionnaire 
responses.        ;  i 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  subject 
WSSP  were  m^^^  at  prices  below  COP 
within  an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
prices  permitted -the  recovery  of  all  costs 
within  a  reasoiiible  period  ef  time.  We 
compared  modlaQ-specific  COPS  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges  and  post- 
sale  price  adjuitenents  (reported  as 
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discounts).       '  I 

Pursuant  to  sl^on  773(b)(2)(C)  of  the 
Tariff  Act.  where  less  than  twenty 
percent  of  Ta  Chen's  home  market  sales 
for  a  model  weU  at  prices  less  than  the 
COP,  we  did  no!  disregard  any  below- 
cost  sales  of  that  model  because  we 
determined  that  the  below-cost  sales 
were  not  made  within  an  extended 
period  of  time  i  rt  *  'substantial 
quantities."  Where  twenty  percent  or 
more  of  Ta  Chen's  home  market  sales 
were  at  prices  l0$s  than  the  COP,  we 
determined  that  ^uch^sales  were  made 
within  an  extended  period  of  time  in 
substantial  quantities  in  accordance 
with  section  773(b)(2)  (B)  and  (C)  of  the 
Tariff  Act.  To  dkermine  whether  such 
sales  were  at  pri<;es  which  would  not 
permit  the  full  i»covery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Tariff  Act,  wi  i  compared  home 
market  prices  to  he  weighted-average 
COPs  for  the  PC|i. 

The  results  of  our  cost  test  for  Ta 
Chen  indicated  that  for  certain  home 
market  models  liejss  than  twenty  percent 
of  the  sales  of  the  model  were  at  prices 
below  COP.  We  |therefore  retained  all 
sales  of  these  models  in  our  analysis 
and  used  them  as  the  basis  for 
determining  NVJ lOur  cost  test  for  Ta 
Chen  also  indicated  that  for  certain 
other  home  market  models  more  than 
tvventy  percent  bl  the  home  market  sales 
within  an  extended  period  of  time  were 
at  prices  below  ^bP  and  would  not 
permit  the  full  recovery  of  all  costs 
within  a  reasonable  period  of  time.  In 
accordance  withjiection  773(b)(1)  of  the 
Tariff  Act,  weihferefore  excluded  the 
below-cost  sales  of  these  models  from 


and  wall  thickness  in  determining  the 
most  similar  types  of  pipe.  We  used  a 
twenty  percent  cap  in  reported 
differences  in  merchandise  as  the  • 
maximum  difference  in  cost  allowable 
for  similar  merchandise.  For  purposes  of 
these  preliminary  results,  we  have  used 
the  difference-in-merchandise 
information  Ta  Chen  submitted  with  its 
supplemental  questionnaire  response  of 
October  30, 1997. 


our  analysis  and 


iftsed  the  remaining 


above-cost  sales  35  the  basis  for 
determining  NV. 

C.  Product  Comf.  t  wisons 

We  compared  la  Chen's  U.S.  sales 
with  contemporaiieous  sales  of  the 
foreign  like  prod  i|ct  in  the  home  market. 
We  considered  pipe  identical  based  on 
product  nomenclature  and  considered 
specifications/alby,  nominal  pipe  size. 


D.  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Tariff  Act,  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  (LOT)  as  the  EP  transacUon.  The 
NV  LOT  is  that  of  the  starting-price 
sales  in  the  comparison  market  or,  when 
NV  is  based  on  constructed  value,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  EP,  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  In  cases  involving 
constructed  export  price  (CEP)  sales,  it 
is  the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  transactions,  we 
examine  stages  in  the  marketing  process 
and  selling  hinctions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  the  comparison-market  sales  at  the 
LOT  of  the  export  transaction,  we  make 
an  LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
pursuant  to  section  773(a)(7)(B)  of  the 
Tariff  Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731  (November  19, 
1997). 

In  its  questionnaire  responses  Ta 
Chen  stated  that  there  were  few 
differences  in  its  selling  activities  by 
customer  categories  within  each  market. 
In  order  to  confirm  indepyendently  the 
absence  of  separate  levels  of  trade 
within  or  between  the  U.S.  and  home 
markets,  we  examined  Ta  Chen's 
questionnaire  responses  for  indications 
that  Ta  Chen's  functions  as  a  seller 
differed  qualitatively  or  quantitatively 


among  customer  categories.  Where 
possible,  we  further  examined  whether 
each  selling  function  was  performed  on 
a  substantial  portion  of  sales. 

Ta  Chen  sold  to  distributors  in  the 
U.S.  market.  In  the  home  market.  Ta 
Chen  sold  to  local  distributors  and  end 
users.  With  respect  to  the  home  market, 
Ta  Chen  claimed  that  its  two  customer 
categories  constituted  a  single  level  of  • 
trade.  Base  upon  our  examination  of 
information  supplied  by  Ta  Chen  in  its 
original  and  supplemental  questionnaire 
responses,  we  agree  that  only  one  level 
of  trade  existed  for  Ta  Chen  in  the  home 
market.  Accdrding  to  Ta  Chen,  it 
provided  no  strategic  or  economic 
planning  services,  market  research, 
business-development  services, 
personnel  training,  engineering, 
advertising,  procurement  services, 
inventory  maintenance,  or  post-sale 
warehousing  for  customers  in  either 
category.  Customers  in  both  categories 
received  the  same  degree  of  pacing, 
after-sales  services,  and  freight  and 
delivery  arrangements.  End-user 
customers  did  receive  slightly  higher 
levels  of  research  and  development  and 
technical  assistance  than  did 
distributors;  however  this  one  difference 
is  not  sufficient  to  establish  discrete 
levels  of  trade. 

For  its  U.S.  sales,  Ta  Chen  reported  a 
single  customer  category,  i.e., 
distributors.  In  determining  whether,  in 
fact,  a  single  stage  of  marketing  existed, 
we  examined  the  selling  functions  as 
reflected  in  the  starting  price  to  the 
unaffiliated  U.S.  customer.  TCI 
processed  paperwork  and  provided 
certain  selling  functions  for  all  of  Ta 
Chen's  U.S.  sales  which,  in  every 
instance,  were  to  pipe  distributors  in  the 
United  States.  We  find  preliminarily 
that  TCI  provided  very  limited  selling 
functions  for  these  sales  and,  therefore, 
find  that  no  significant  differences  in 
the  selling  functions  between  sales  to 
different  customers.  As  a  result,  we 
preliminarily  agree  with  Ta  Chen  that 
Ta  Chen's  EP  sales  constitute  a  single 
level  of  trade. 

When  we  compared  Ta  Chen's  sales  at 
its  EP  level  of  trade  to  its  home  market 
level  of  trade,  we  found  that  Ta  Chen 
provided  little  or  no  strategic  or 
economic  planning,  market  research, 
engineering  services,  advertising,  after- 
sales  services,  or  post-sale  warehousing 
at  either  the  EP  or  home  market  level  of 
trade.  Ta  Chen  reported  that  it  provided 
moderate-to-low  technical  assistance  at 
its  home  market  level  of  trade,  while 
providing  none  at  the  EP  level.  All 
packing  expenses  at  either  level  of  trade 
were  borne  by  Ta  Chen;  fi«ight  and 
delivery  arrangements  varied  between 
the  two  markets  in  that  U.S.  movement 
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expenses  on  certain  U.S.  sales  were 
incurred  by  TQ,  while  other  sales  were 
made  on  "FOB  U.S.  port"  terms.  Our 
analysis  of  the  selling  functions 
performed  by  Ta  Chen  in  both  markets 
leads  us  to  conclude  that  sales  within  or 
between  each  market  are  not  made  at 
different  levels  of  trade.  Accordingly, 
we  preliminarily  find  that  all  sales  in 
the  home  market  and  the  U.S.  market 
were  made  at  the  same  level  of  trade. 
We  have  not,  therefore,  made  a  level-of- 
trade  adjustment  because  all  price 
comparisons  are  at  the  same  level  of 
trade  and  an  adjustment  ptu-suant  to 
section  773(a)(7)(A)  of  the  Tariff  Act  is 
not  appropriate. 

E.  Home  Market  Price 

While  we  found  below-cost  home 
market  sales  for  Ta  Chen  in  this  review, 
Ta  Chen's  remaining  home  market  sales 
at  or  above  cost  were  sufficient  to  serve 
as  the  basis  for  NV. 

We  based  home  market  prices  on  the 
packed,  ex-factory  or  delivered  prices  to 
unafBliated  purchasers  in  the  home 
market.  We  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the 
Tariff  Act.  In  addition,  we  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Tariff  Act,  and  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Tariff  Act  and  19  CFR  353.56.  We 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
Finally,  where  the  comparison  EP  sale 
involved  a  commission,  we  increased 
home  market  price  by  the  amount  of  this 
commission  and  subtracted  home 
market  indirect  selling  expenses  up  to 
the  amount  of  the  U.S.  commission,  as 
provided  at  19  CFR  353.56(b). 

hi  accordance  with  section  773(a)(4) 
_of  the  Tariff  Act,  we  based  NV  on 
constructed  value  (CV)  if  (i)  a  sale  of  a 
U.S.  model  matched  to  a  home  market 
model  for  which  no  sales  were  above 
cost,  or  (ii)  we  were  unable  to  find  a 
contemporaneous  home  market  match 
for  the  U.S.  sale.  We  calculated  CV 
based  on  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SC&A,  and  profit. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Tariff  Act,  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  Taiwan.  For  selUng 


expenses,  we  used  the  weighted-average 
home  market  selling  expenses.  Where 
appropriate,  we  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Tariff  Act  and  19  CFR  353.56  for 
COS  adjustments.  For  comparisons  to 
EP,  we  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions. 

Fair- Value  Comparisons 

To  determine  whether  Ta  Chen  made 
sales  of  subject  WSSP  in  the  United 
States  at  prices  that  were  less  than  fair 
value,  we  compared  the  EP  to  NV,  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Tariff  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  monthly  averages  to 
individual  U.S.  sales  transactions. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  margin  for  Ta  Chen  for  the 
period  December  1,  1995  through 
November  30,  1996  is  0.07  percent. 

Parties  to  these  proceedings  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  ten  days 
of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  business 
day  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  no  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
submitted  no  later  than  37  days  after  the 
date  of  publication  of  this  notice.  Parties 
who  submit  arguments  in  these 
proceedings  are  requested  to  submit 
with  the  argument  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  issue 
final  results  of  this  administrative 
review,  including  the  results  of  our 
analysis  of  the  issues  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  of  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NV  may  vary  fi'om  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The . 
final  results  of  this  review  shall  be  the 


basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise  during 
this  period  of  review,  and  for  future 
deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  WSSP  fix)m  Taiwan  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Ta  Chen 
will  be  zero  percent,  in  light  of  its  de 
minimis  weighted-average  margin; 

(2)  For  previously  reviewed  or 
investigated  companies  other  than  Ta 
Chen,  the  cash  deposit  rate  will 
continue  to  be  fhe  company-specific  rate 
published  for  the  most  recent  period: 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  19.84  percent.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipe  From  Taiwan,  57  FR  62300 
(December  30, 1992). 

This  notice  serves  as  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  30, 1997. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-489  Filed  1-8-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  t^ade  Administration 
[C-60e-60S] 

Certain  Industrial  Phosphoric  Acid 
From  Israel;  Extension  of  Time  Limit 
for  Countervaiing  Duty  Administrative 
Review 


raiingl 


MBKY:  Import  Administration, 
International  Tf^e  Administration, 
Department  of  Commerce. 

action:  Notice  bf  Extension  of  time  limit 
for  countervailmg  duty  administrative 
review. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
Podwt  No.  960105002-8002-01] 
RIN062S-ZA06 
[CFDA  No.:  11.115] 

Cooperath^e  Agreement  Program  for 
an  American  Business  Center®  in 
Russia 

AQENCY:  International  Trade 
Administration,  Commerce. 
ACTKM:  Notice. 


SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  third  administrative, 
review  of  the  countervailing  duty  order 
on  certain  industrial  phosphoric  acid 
from  Israel,  covering  the  period  January 
1, 1995  through  December  31, 1995. 
This  extension  1$  made  pursuant  to 
section  751(a)(3KA)  of  the  Tariff  Act  of 
1930,  as  amend0d  by  the  Uruguay 
Round  Agreemeats  Act. 

EFFECTIVE  DATE:!]anuary  9, 1998. 

FOR  FURTHER  mWRMATION  CONTACT: 
Christopher  Caswl  or  Lorenza  Olivas, 
Office  of  CVD/AfV  Enforcement  VI, 
Import  AdminisbBtion,  International 
Trade  Administ|ttion,  U.S.  Department 
of  Commerce.  l^\h  Street  and 
Constitution  Avbhue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482-2786. 

Postponement. 

Under  the  Act  the  Department  of 
Commerce  (the  Department)  may  extend 
the  deadthie  for  bompletion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  th»  statutory  time  limit  of 
365  days.  The  Department  finds  that  it 
is  not  practicably  to  complete  the 
calendar  year  19tt5  administrative 
review  of  industrial  phos^phoric  acid 
from  Israel  withiW  this  time  limit. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act,  the  Department  will 
extend  the  time  for  completion  of  the 
final  results  of  thi$  review  fiom  January 

8, 1998  to  no  lateirithan  March  9, 1998. 

1 1 
Dated:  Decemberjlg,  1997. 

Richard  W.  Morelwd, 

Acting  Deputy  Assitiant  Secretary  for 
AD/CVD  Enforcem^ift,  Group  II. 

(FR  Doc.  98-486  Filed  1-8-98;  8:45  am] 
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SUMMARY:  The  International  Trade 
Administration  (ITA)  is  soliciting 
competitive  applications  to  establish 
and  operate  an  American  Business 
Center®  (ABC®)in  Samara,  Russia  for  a 
three  (3)  year  multi-year  award  period. 
ABC®  Samara  will  encourage  the  export 
of  U.S.  goods  and  services  and  stimulate 
trade  and  investment  in  Russia.  Funds 
to  support  the  new  ABC®  award  are  not 
currently  available.  Any  award  resulting 
from  this  announcement  is  contingent 
upon  the  availability  of  appropriated 
funds. 

ABC®  Samara  will  provide,  on  a  user 
fee  basis,  a  broad  range  of  business 
development  and  faciUtation  services  to 
United  States  companies  in  Russia. 
Services  provided  by  ABC®  Samara  will 
be  designed  to  encourage  more  U.S. 
firms  to  explore  opportimities  for  trade 
and  investment  in  Russia  and  to  help 
them  conduct  business  there  more 
effectively.  The  core  services  to  be 
provided  by  the  ABC®  include: 
International  telephone,  fax,  and  data 
transmission;  temporary  office  space; 
space  for  meetings,  small  seminars,  and 
small  product  exhibitions  or 
demonstrations;  secretarial  support  (e.g., 
word  processing,  typing,  message 
taking);  translator/interpreters; 
photocopying;  market  research; 
coimseling  on  local  business  conditions; 
and  arranging  appointments  with 
Russian  business  contacts.  The  Center 
also  will  work  closely  with  Russian 
businesses  to  help  them  become  more 
attractive  trading  partners;  identify  and 
report  obstacles  to  trade  and  investment; 
and  serve  as  a  link  between  financial 
institutions,  U.S.  companies,  and 
Russian  enterprises. 

In  addition  to  these  core  services,  the 
ABC®  will  support  U.S.  Government 
activities  under  the  Regional  Investment 
Initiative  (RII).  This  will  include 
providing,  at  cost,  support  for  the 
activities  of  the  RII  coordinator.  Such 
support  may  include  office  space, 
computers,  telecommunications 
equipment  and  secretarial  and 
translation  services. 


DATES:  ITA  v«ll  accept  only  those 
applications  which  are  received  at  the 
U.S.  Department  of  Commerce,  Room 
1235,  HCHB,  no  later  than  3:00  pm 
E.S.T.  February  9, 1998.  Late 
applications  will  not  be  accepted  and 
will  not  be  considered.  On  January  9, 
1998  competitive  application  kits  are 
available  from  the  Department  of 
Commerce. 

ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  please  send  a  written 
request  with  a  self-addressed  mail  label 
to:  Russia-NIS  Program  Office,  U.S.  & 
Foreign  Commercial  Service.  Room 
1235,  HCHB,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Requests  for  application  kits  also  may 
be  faxed  to  202-482-2456.  Only  one 
application  kit  will  be  provided  to  each 
organization  requesting  it.  but  the  kit 
may  be  reproduced  by  the  requester.  All 
forms  necessary  to  submit  an 
application  will  be  included  in  the 
application  kit. 

Completed  applications  should  be 
returned  to  the  same  address. 
Apphcants  must  submit  a  signed 
original  and  two  copies  of  the 
application  and  supporting  materials.  It 
is  anticipated  that  it  will  take  ten  weeks 
after  the  deadline  for  receipt  of 
applications  to  process  applications  and 
make  an  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  wishing  further  information 
should  contact  Ms.  E.  Vivian 
Spathopoulos.  Deputy  Director,  Russia- 
NIS  Program  Office.  U.S.  &  Foreign 
Commercial  Service,  U.S.  Department  of 
Commerce,  room  1235,  HCHB, 
Washington,  D.C.  20230.  telephone: 
(202)  482-2902,  or  Fax:  (202)  482-2456. 

SUPPLEMBITARY  INFORMATION: 

Program  Authority 

The  American  Business  Center® 
program  is  authorized  by  Title  m  of  the 
"Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1992"  or  the 
"FREEDOM  Support  Act".  Public  Uw 
102-511.  Funding  for  the  program  is 
provided  by  the  Agency  for 
International  Development  under 
Section  632(a)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended. 

Eligible  Applicants 

United  States  for-profit  firms,  non- 
profit organizations,  non-Federal 
government  agencies,  industry  and  trade 
associations,  and  educational 
institutions  are  eligible  to  apply.  An 
enterprise  which  includes  or  intends  to 
include  participation  of  host  country 
citizens  or  entities  will  be  considered  an 
eligible  applicant  only  so  long  as  the 
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applicant  is  and  will  remain,  throughout 
the  award  period,  controlled  and 
managed  by  citizens  and/or  entities  of 
the  United  States  in  all  matters. 

Funding  Guidelines 

Since  it  is  anticipated  that  ITA  will  be 
involved  in  the  implementation  of  the 
project  for  which  an  award  is  made,  the 
funding  instrument  for  the  program  will 
be  a  cooperative  agreement.  Examples  of 
ITA  involvement  include  but  are  not 
limited  to  the  following:  supplemental 
marketing  to  promote  the  ABC®, 
guidance  on  eligibility  of  ABC®  clients, 
and  coordination  with  other  U.S. 
government  assistance  programs. 

ITA  anticipates  $800,000  will  be 
available  for  a  three  (3)-year  cooperative 
agreement  award  during  FY  1998. 
Funds  for  the  cooperative  agreement 
will  be  dispersed  incrementally  over  the 
period  of  time  required  to  complete  the 
scope  of  work,  but  not  to  exceed  three 
years  from  the  date  of  the  award. 
Applicants  will  be  requested  to  submit 
a  work-plan  and  budget  which  covers  a 
three  (3)-year  period  for  a  total  amount 
of  not  more  than  $800,000  in  Federal 
funds.  Applicants  must  supply  at  least 
twenty-percent  (20%)  of  total  project 
costs,  with  the  Federal  portion  of  total 
project  costs  to  be  no  more  than  eighty- 
percent  (80%).  A  minimum  of  one-half 
(Vz)  of  the  support  supplied  by  the 
applicant  must  be  in  the  form  of  cash. 
The  remaining  portion  of  the  applicant's 
support  may  consist  of  cash  or  in-kind 
contributions  (goods  and  services 
contributed  by  a  third-party). 
Publication  of  this  notice  does  not 
constitute  an  obligation  by  the 
Department  of  Commerce  to  enter  into 
a  cooperative  agreement  with  any 
responding  applicant. 

EvaluaticMi  Criteria 

Consideration  for  financial  assisLance 
imder  the  program  will  be  based  on  the 
following  evaluation  criteria: 

(1)  Quality  of  Work  Plan:  core 
commercial  activities,  marketing 
strategy,  management/staffing, 

:  cooperation  with  ITA  and  outreach 
programs  to  Russian  firms; 

(2)  Qualifications  of  Applicant: 
flnancial  history,  personnel's  experience 
in  region  and  in  delivering  commercial 
products/services; 

(3)  Market  Knowledge  of  Locations: 
applicant's  demonstrated  familiarity 
with  the  market  conditions  in  the 
proposed  city  and/or  region; 

(4)  Project  Timetable:  ability  of 
applicant  to  complete  major  stages  in 
the  scope  of  work  quickly,  particularly 
bringing  an  ABC"  into  the  fully- 
operational  stage; 


(5)  U.S.  Small  Business  Utility: 
accessibility  of  services  to  small  firms 
and  reasonableness  of  fees; 

(6)  Cost-Effectiveness:  reasonableness, 
allowability  and  allocability  of  costs. 

For  purpose  of  evaluation  of  the 
applications,  the  above  criteria  will  be 
weighted  as  follows:  Criterion  (1)  will 
be  worth  a  maximum  of  30  (thirty) 
percent:  criterion  (2)  will  be  worth  a 
maximum  of  30  (thirty)  percent; 
criterion  (3)  will  be  worth  a  maximum 
of  20  (twenty)  percent;  criterion  (4)  will 
be  worth  a  maximum  of  10  (ten) 
percent;  criterion  (5)  and  (6)  will  be 
worth  a  maximum  of  5  (five)  percent 
each. 

Selection  Procedure 

Each  application  will  be  evaluated  by 
a  panel  of  at  least  three  independent 
reviewers  qualified  to  evaluate 
applications  submitted  imder  the 
program.  Applications  will  be  evaluated 
on  a  competitive  basis  in  accordance 
with  the  evaluation  criteria  set  forth 
above.  This  announcement  is  for 
applicants  to  establish  and  operate  an 
ABC  in  Samara.  An  award  will  be  based 
on  highest  total  accumulated  score. 

Notifications 

All  applicants  are  advised  of  the 
following: 

(1)  Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(2)  If  applicants  incxu*  any  cost  prior 
to  an  award  being  made,  they  do  so 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Federal  Government. 
Not  withstanding  any  verbal  assurance 
that  they  may  receive,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs. 

(3)  If  an  rpplication  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  fiiture  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(4)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  debt  until  either: 

a.  The  delinquent  account  is  paid  in 
hill; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(5)  All  primary  applicants  must 
submit  a  completed  Form  CD-511, 
"Certification  Regarding  Debarment. 
Suspension  and  other  Responsibility 
Matters;  Drug-Free  Workplace 


Requirements  and  Lobbying". 
Prospective  participants  (as  defined  at 
15  CTR  part  26.  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F  "Government  wide  Requirement  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  the  use 
of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions;"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000  and 
loans  and  loan  guarantees  for  more  that 
$150,000  or  the  single  Camily  maximiun 
mortgage  limit  for  affected  programs, 
whichever  is  greater".  Any  applicant 
that  has  paid  or  will  pay  for  lobbying 
using  any  funds  must  submit  an  SF- 

LLL,  "Disclosure  of  Lobbying       

Activities,"  as  required  under  15  CFR 
part  28.  Appendix  B. 

(6)  Recipients  shall  require 
applicantsA>idders  for  subgrants. 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transaction  and  Lobbying"  and 
disclosure  form,  SF-LLL,*Di8closiue  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  .the  use  of  recipients  and 
should  not  be  submitted  by  any  tier 
recipient  or  sub-recipient  should  be 
submitted  to  the  Department  of 
Commerce  in  accordance  with 
instructions  contained  in  the  award 
document. 

(7)  A' false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001  and  denial  or  termination  of 
Federal  funding. 

(8)  All  recipients  and  sub-recipients 
are  subject  to  all  applicable  Federal  laws 
and  Federal  Department  of  Commerce 
poUcies,  regulations,  and  procedures 
applicable  to  Federal  assistance  awards. 
For-profit  organizations  shall  be  subject 
to  OMB  Circular  A-110  and  15  CFR  29a. 

(9)  All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
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associated  witlk  the  applicant  have  been 
convicted  of  oi!  fare  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  othw  matters  which 
significantly  rejf  lect  on  the  applicant's 
management  hbnesty  or  financial 
integrity.  |  * 

(10)  Recipients  are  subject  to  the  Fly 
America  Act  (49  USC  sec.  1517  as 
implemented  b|yt  41  CFR  sec.  301-3.6). 

(11)  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  doesinot  apply  to  this 
program.  j  '■ 

(12)  Paperwa|iic  Reduction  Act  does 
apply  to  diis  pijdgram.  This  document 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act. 
which  have  beOii  approved  by  the  Office 
of  Management  and  Budget  under  0MB 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  0348-0046.  and  0605- 
0001.  Notwithstanding  any  other 
provision  of  law»  no  person  is  required 
to  respond  to  n^i  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requiremtots  of  the  Paperwork 
Reduction  Act  lihless  that  collection  of 
information  displays  a  current  valid 
OMB  control  number. 

(13)  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  undJEJr  this  program  must  not 
exceed  the  indicect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  awar|j  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less.  I 

Dated:  January  6,' 1998. 

E.  Vivian  Spathopjoulos, 

Deputy  Director,  iMs-FCS/Russia-NIS 
Program  Office.     \  I 

(FR  Doc.  98-589  Filed  1-8-98;  8:45  amj 
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DEPARTMENT  (j>^  COMMERCE 

National  Oceanip  and  Atmospheric 
Administration    \ 

Environmental  Rtotection  Agency 

Coastal  Nonpomt  Pollution  Control 
Program:  Proposed  Findings 
Document,  Environmental 
Assessment,  antf  Finding  of  No 
Significant  Impact 

agency:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Cdmmerce,  and  the 
Environmental  PUtection  Agency. 
ACTION:  Notice  of*  availability  of 
Proposed  Findings  Document, 
Environmental  Assessment,  and  Finding 


of  No  Significant  Impact  on  Approval  of 
Coastal  Nonprofit  Pollution  Control 
Programs  for  California. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Document.  Environmental  Assessment 
(EA),  and  Finding  of  No  Significant 
Impact  for  California.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonprofit  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
document  was  prepared  by  NOAA  and 
EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  the  state 
coastal  nonprofit  poUuticm  control 
program.  Section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
(CZARA),  16  U.S.C.  1455b.  requires 
states  and  territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA  was  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  4321  et 
seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
program  submitted  to  NOAA  and  EPA 
by  California. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  program 
submitted  by  Cafifomia.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  Quality 
(CEQ)  regulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  the 
Environmental  Assessment. 
Specifically,  40  CFR  section  1506.6 
requires  agencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Introduction 

Nonpoint  source  pollution,  pollution 
caused  by  a  wride  range  of  activities 
including  agriculture,  mining,  urban 
development  and  forestry,  is  a  major 
cause  of  water  quality  impairment 
nationally  and  in  California.  To  address 
these  problems,  the  State  of  California, 
along  with  various  federal  and  local 
agencies,  private  non-profit  groups  and 
landowners  are  involved  in  many  efforts 
to  reduce  and  prevent  nonpoint  source 
pollution.  California's  CZARA 
submittal,  an  important  part  of  these 
efforts,  is  a  good  start  to  describing  a 
program  to  address  the  challenging  and 


critical  problems  associated  with 
nonpoint  source  pollution.  However, 
the  proposed  findings  for  the  CaUfomia 
submittal  conclude  that  the  program  as 
currently  submitted  to  EPA  and.  NOAA 
is  not  adequate  to  protect  California's 
water  quality.  In  particular,  EPA  and 
NOAA  are  asking  the  State  Water 
Resources  Control  Board  (SWRCB)  and 
the  California  Coastal  Commission 
(CCC)  to  more  fully  identify  the 
activities  that  will  be  undertaken  to 
ensure  widespread  implementation  of 
management  measures  for  the  major 
nonpoint  sources  in  the  State,  while 
providing  for  evaluation,  feedback, 
public  review  and  program  adjustments 
as  necessary.  CaUfomia  has  agreed  to 
expand  upon  the  California  submittal 
documents  prepared  to  date  to  more 
adequately  address  the  requirements  of 
CZAR,^  and  advance  the  success  of  the 
nonpoint  source  program. 

Background:  Description  of  California's 
Nonpoint  Source  Program 

The  SWRCB  and  the  nine  Regional 
Water  Quality  Control  Boards 
(RWQCBs)  have  primary  responsibility 
in  California  for  the  protection  of  water 
quality.  As  such,  in  1988  the  SWRCB 
adopted  the  California  Nonpoint  Source 
(NPS)  Management  Plan  that  outlined  a 
3-tiered  approach  for  addressing 
polluted  runoff:  (1)  Voluntary 
implementation  of  Best  Management 
Practices  (BMPs),  (2)  regulatory-based 
encouragement  of  BMPs,  and  (3) 
effluent  limitations.  In  addition  to  the 
SWRCB  and  the  RWQCBs.  California's 
program  recognizes  that  other  federal, 
state,  local  and  private  entities  have  key 
responsibilities  for  addressing  the 
problems  caused  by  nonpoint  sources, 
such  as  the  Board  of  Forestry, 
Department  of  Pesticides,  California 
Department  of  Transportation,  Natural 
Resource  Conservation  Service,  and 
local  governments.  Preparation  of  the 
State's  NPS  Management  Plan  was  in 
response  to  Clean  Water  Act  Section 
319.  enacted  by  Congress  in  1987.  CWA 
Section  319  required  states  to  develop 
an  assessment  report  detailing  the 
extent  of  nonpoint  source  pollution  and 
a  management  program  specifying 
nonpoint  soince  controls,  in  order  to  be 
eligible  for  federal  funding.  As  a  result. 
Cahfomia  received  an  annual  federal 
funding  allocation  in  1997  of  $5.3 
million  to  carry  out  its  nonpoint  source 
program. 

California's  Response  to  Section  6217  of 
CZARA 

CZARA  requirements  resulted  in  the 
expansion  of  the  partnership  for 
addressing  nonpoint  source  pollution  to 
include  the  California  Coastal 
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Commission  (CCC),  in  order  to 
strengthen  the  links  between  Federal 
and  State  coastal  zone  management  and 
water  quality  programs.  Therefore,  the 
SWRCB.  the  RWQCBs  and  CCC 
undertook  a  joint  effort  to  improve  the 
statewide  nonpoint  source  program  and 
comply  with  CZARA  requirements.  In 
February  1994,  the  State  initiated  a 
comprehensive  review  process  to 
consider  the  requirements  of  Section 
6217  and  update  its  existing  statewide 
nonpoint  source  management  program 
rather  than  create  a  separate  program 
dealing  exclusively  with  coastal  waters. 
The  State  anticipated  that  a  statewide 
approach  would  reduce  resource 
expenditures  and  eliminate  the 
potential  for  regulatory  inequities  which 
might  occur  if  a  separate  nonpoint 
source  pollution  control  program  was 
instituted  for  coastal  areas. 

Technical  advisory  committ^s 
(TACs),  composed  of  representatives 
from  industry,  academia,  environmental 
groups,  and  state  and  federal  agencies, 
were  convened  to  provide  critical  input 
to  the  program  review.  For  one  year  the 
TACs  reviewed  current  nonpoint 
source  programs  and  developed 
consensus-based  recommendations  for 
improving  implementation,  including 
innovative  approaches  for  using  existing 
programs  more  efficiently,  and  allowing 
limited  staff  and  fiscal  resources  to  be 
focused  on  the  most  pressing  water 
quality  problems.  The  10  separate 
technical  advisory  committee  (TAC) 
reports  identified  a  wide  range  of 
activities  aimed  at  implementing  the 
CZARA  management  measures, 
improving  the  State's  nonpoint  source 
program,  and  reducing  the  water  quality 
impacts  associated  with  nonpoint 
source  pollution.  In  addition  these 
reports  contained  several  common 
themes,  such  as:  voluntary  cooperation 
is  preferred  over  prescriptive  measures; 
improve  outreach  and  technical 
assistance  to  individuals  and  local 
groups;  support  local  stewardship  and 
specific,  problem-responsive  measures 
devised  through  comprehensive 
watershed  management  plans;  better 
coordinate  activities  of  the  various 
resource  management  agencies:  and 
where  voluntary  efforts  have  not 
succeeded  and  significant  water  quality 
problems  persist,  utilize  appropriate 
authorities  to  achieve  environmental 
improvements. 

The  SWRCB  and  the  CCC  then 
prepared  the  State  of  California's 
response  to  CZARA  and  submitted  the 
dociunents  in  September  1995  to  EPA 
and  NOAA,  as  required  by  the  statute. 
The  State's  submittal  package  included 
two  principal  documents: 


•  "California's  Coastal  Nonpoint 
Pollution  Control  Submittal,"  which  is 
an  account  of  the  State's  existing 
programs  related  to  the  management  of 
nonpoint  pollution,  and 

•  "Initiatives  in  Nonpoint  Source 
Management,"  which  describes  several 
Initiatives  adopted  by  the  SWRCB  to 
improve  the  nonpoint  source  program, 
along  with  the  associated  TAC  reports. 

EPA  and  NOAA's  Review  of 
California's  6217  Submittal 

The  proposed  findings  dociunent  now 
available  for  public  review  concludes 
that  California's  nonpoint  source 
program  is  encouraging  because  of  its 
broad  scope  in  terms  of  the  State's 
authorities  and  programs  to  address 
nonpoint  source  pollution,  its  statewide 
applicability  arid  the  watershed 
approach  being  proposed.  However,  the 
State's  submittal  is  not  sufficient  to 
conform  with  the  requirements  of 
CZARA  because  (in  summary): 

•  The  submittal  does  not  describe 
how  the  management  measures  are 
incorporated  into  the  State's  program 
and  how  they  will  be  implemented; 

•  The  submittal  does  not  describe 
how  existing  "back-up"  authorities  will 
be  used  to  ensure  implementation  of  the 
management  measures,  if  voluntary 
efforts  fail; 

•  The  submittal  does  not  adequately 
address  key  gaps  and  reconmiendations 
identified  by  the  Technical  Advisory 
Committees; 

•  The  submittal  does  not  incorporate 
the  activities,  roles  and  responsibilities 
of  the  CCC; 

•  The  submittal  does  not  adequately 
address  common  program  elements 
related  to  administrative  coordination, 
technical  assistance,  critical  coastal 
areas,  additional  management  measures 
and  monitoring. 

EPA  and  NOAA  have  reached 
agreement  with  the  CCC  and  the 
SWRCB  on  an  "action  plan"  for 
improving  California's  Nonpoint  Source 
Program  that  will  also  assist  the  State  in 
meeting  the  requirements  of  Section 
6217  of  CZARA.  The  "action  plan" 
outlines  a  framework  and  key  activities 
that  the  CCC  and  the  SWRCB  along  with 
the  RWQCBs  will  undertake  to  prepare 
an  implementation  strategy  to  improve 
efforts  to  reduce  nonpoint  source 
pollution.  EPA  and  NOAA  anticipate 
that  the  completion  of  the  activities  in 
the  "action  plan"  will  address  the 
submittal's  current  shortcomings  in  a 
manner  that  will  provide  California 
with  a  more  effective  nonpoint  source 
program  and  help  meet  the  conditions 
for  programs  approval  identified  in  the 
proposed  findings.  EPA  and  NOAA  are 
encouraging  the  State  to  base  this 


strategy,  to  the  fullest  extent  possible, 
on  the  CZARA  materials  submitted  to 
date  and  to  continue  to  involve  a  wide 
range  of  stakeholders  in  preparing  and 
implementing  a  nonpoint  source 
program  that  more  fully  protects 
California's  water  quality  and  complies 
with  CZARA. 

Copies  of  the  Proposed  Findings 
Document,  Environmental  Assessment, 
and  Finding  of  No  Significant  Impact 
may  be  obtained  upon  request  bom: 
Joseph  P.  Flanagan,  Coastal  Programs 
Division  (N/0RM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  tel.  (301)  713- 
3121, x201. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessment  should  do  so  by  February  9, 
1998. 

ADDRESSES:  Conunents  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA  1305  East-West  Highway,  Silver 
Spring.  Maryland,  20910,  tel.  (301)  713- 
3155,  xl95.  (Federal  E)omestic 
Assistance  Catalog  11.419  Coastal  Zone 
Management  Program  Administration) 

Dated:  January  6. 1998. 
Captain  Evelyn  |.  Fields, 
Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management,  National  Oceanic  and 
Atmospheric  Administration. 

Robert  H.  Wayland  m. 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds,  Environmental  Protection 

Agency. 

[FR  Doc.  98-542  Filed  1-8-98;  8:45  am) 

MUJNQ  CODE  361»-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Waather  Service 
Modernization  and  Associated 
Restructuring 

AQBICY:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 
ACTION:  Notice  and  opportunity  for 
public  comment. 

summary:  The  NWS  is  publishing 
proposed  certifications  for  the 
automation  and  closure  of  the  following 
Weather  Service  offices  at  the  indicated 
FAA  Weather  Observation  Service 
Level: 

(1)  Astoria,  Oregon  Weather  Service 
Office  (WSO)  which  will  be  automated 
at  FAA  Weather  Observation  Service 
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Level  D  and  with  services  being 
provided  by  thei  future  Portland.  Oregon 
Weather  Forecast  Office  (WFO);  and 

(2)  Lexingtodj  Kentucky  WSO  which 
will  be  automa|4d  at  FAA  Weather 
Observation  SeHdce  Level  C  and  with 
vided  by  the  hiture 
icky  and  Cincinnati. 


services  being 
Louisville,  Ke 
Ohio  WFOs. 
In  accordan( 


,  with  Pub.  L.  102-567. 
the  public  will  have  60-days  in  which 
to  comment  on  these  proposed 
automation  and  closure  certifications. 
DATES:  Comments  are  requested  by 
March  10, 19981 ' 

ADDRESSES:  Rediiests  for  copies  of  the 
proposed  autoiQ«tion  and  closive 
packages  should!  be  sent  to  Tom  Beaver. 
Room  11426,  UZ5  East-West  Highway, 
Silver  Spring.  k|tt)  20910.  telephone 
301-713-0300.  AH  comments  should  be 
sent  to  Tom  Bedyer  at  the  above  address. 
FOR  FURTHER  INf^ORMATION  CONTACT: 
Tom  Beaver  at  301-713-0300. 
SUPPLEMENTARY  MF0RMATK3N:  to 
accordance  with  section  706  of  Pub.  L. 
102-567.  the  Sefcretaiy  of  Commerce 
must  certify  thai  these  automations  and 
closures  will  not  result  in  any 
degradation  of  sUvice  to  the  affected 
areas  of  responsibiUty  and  must  pubUsh 
the  proposed  automation  and  closure 
certifications  in  the  FR  The 
documentation  supporting  each 
proposed  certifiution  includes  the 
following:  ! ' 

(1)  a  draft  memorandiun  by  the 
meteorologist(s)-in-charge 
recommending  t|)e  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  DirectoM  and  the  Assistant 
Administrator  of  ^he  NWS  if 
appropriate,  aftet  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transitirai  Comnjiittee  (the  Committee): 

(2)  a  descriptidi  of  local  Mreather 
characteristics  ai^d  weather-related 
concerns  which  ftfect  the  weather 
services  provided  j within  the  service 
area:  li 

(3)  a  comparistin  of  the  services 
provided  within  ^le  service  area  and  the 
services  to  be  prdVided  after  such 
action: 

(4)  a  descriptioU  of  any  recent  or 
expected  modemieation  of  NWS 
operation  which  vfill  enhance  services 
in  the  service  areftt 

(5)  an  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  lO.OCJO  feet)  1^  the  next 
generation  weather  radar  networic; 

(6)  evidence,  baaed  upon  operational 
demonstration  of  modemizea  NWS 
operations,  which  Mras  considered  in 
reaching  the  cone  I  ision  that  no 


degradation  in  service  will  result  fi-om 
such  action  including  the  ASOS 
Commissioning  Report:  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning:  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibiHty  fit)m  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints:  and  an  in-place 
supplementary  data  program  at  the 
responsible  WFO(s); 

(7)  warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded: 

(8)  an  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport:  and 

(9)  a  letter  appointing  the  haison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  L.  102-567.  In  December  1995  the 
Committee  decided  that,  in  general,  they 
would  forego  the  optional  consultation 
on  proposed  certifications.  Instead,  the 
Committee  would  just  review 
certifications  after  the  public  comment 
period  had  closed  so  their  consultation 
would  be  with  the  benefit  of  public 
comments  that  had  been  submitted. 
This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  At 
the  hme  25. 1997  MTC  meeting,  the 
Committee  stated  that  its  endwsement 
of  certifications  is  "subject  to  the 
following  quaUfications: 

(1)  The  number  of  trained  staff  in  each 
modernized  field  office  meets  staffing 
requirements  as  established  by  the 
modernization  criteria  and  docimiented 
in  the  National  Implementation  Plan 
and  the  Hiunan  Resources  Plan  (WBS 
1100).  Delays  in  training  or  failure  to  fill 
required  petitions  will  increase  the  risk 
of  degradation  of  service: 

(2)  The  availability  of  opwational 
systems  in  each  modernized  field  office 
meets  requirements  as  established  by 
the  modernization  criteria  and 
documented  in  the  System 


Commissioning  and  Support  Function 
Demonstration  Plans;  and 
(3)  The  operational  and 
administrative  infrastructures  and 
technical  development  needed  to 
support  the  modernized  field  offices  be 
maintained  as  required  by  the 
modernization  plan."  These 
qualifications  have  been  met  for  the 
above  proposed  certifications.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Cmnmerce  must  pubhsh  the  final 
certilcations  in  the  FR  and  transmit  the 
certifications  to  the  appropriate 
Congressional  committees  prior  to 
automating  and  closing  these  offices. 

Dated:  January  5. 1998. 
Robert  S.  Winokur, 

Acting  Assistant  Administrator  for  Weather 
Services. 

(FR  Doc.  9S-499  Filed  1-8-98;  8:45  am) 

MLUNQ  OOOC  3B1»-12-« 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmoapharic 
AdminiatFBtion 

P.O.  120297A] 

Marina  Mammala;  Permit  No.  873 
(P772#63) 

AOBCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  amendment. 


SUMMARY:  Notice  is  hereby  given  that  on 
December  18. 1997.  permit  No.  873 
issued  to  the  Southwest  Fisheries 
Science  Center.  NMFS,  P.O.  Box  271,  La 
JoUa.  CA  92038-0271,  was  amended. 
ADDRESSES:  The  amendment  and  related 
docvunents  are  available  for  review 
upon  written  request  or  by  apjraintment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS. 

1315  East-West  Highway,  Suite  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administrator.  Southwest 
Region.  NMFS,  501  West  Ocean 
Boulevard.  Suite  4200.  Long  Beach.  CA 
90802,  (562/980-4016). 
8UPP!3«ITARY  MPORMATMN:  The 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§  216.39  of  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
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regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

Permit  no.  873  authorizes  the  permit 
holder  to  biopsy  several  species  of 
cetaceans  off  the  Pacific,  Southern,  and 
Indian  Oceans,  as  well  as  U.S.  territorial 
waters  of  the  Pacific  and  Southern 
Oceans  and  the  Gulf  of  Mexico;  and  to 
import  biopsy  tissues  collected  outside 
of  U.S.  waters.  The  permit  has  been 
amended  to  extend  the  expiration  date 
from  December  31. 1997  to  February  28, 
1998.  This  is  a  time  extension  only  and 
involves  no  increase  in  the  number  of 
animals  authorized  to  be  taken  under 
the  permit. 

Issuance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  19. 1997. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  98-492  Filed  1-8-98;  8:45  ami 

BILLING  CODE  3S10-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  ANO  DATE:  Wednesday,  January  14, 
1998, 10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway.  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIOERED: 
Bunk  Beds 

The  Commission  will  consider 
options  for  Commission  action  to 
address  entrapment  hazards  associated 
with  bunk  beds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

COffTACT  PERSON  FOR  ADOITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  January  6. 1998. 
Sadye  E.  Dunn. 
Secretary. 
IFR  Doc.  98-695  Filed  1-7-98;  8:45  am) 

BILUNQOOOE  OSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Aimy 

Notice  of  Availability  for  the 
Environmental  Impact  Statement  (EiS) 
on  the  Disposal  and  Reuse  of  the 
Former  Fitzsimons  Army  Medical 
Center,  Now  U.S.  Army  Garrison- 
Fitzsimons  (USAG-F),  Aurora, 
Colorado 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  proposed  action 
evaluated  by  this  EIS  is  the  disposal  of 
USAG-F,  Aurora,  Colorado,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Pub.  L.  101-510.  The  EIS  addresses  the 
environmental  consequences  of  the 
disposal  and  subsequent  reuse  of  the 
577-acre  installation  except  for  a  21.8 
acre  enclave  for  the  McWhethy  Army 
Reserve  Center. 

The  EIS  analyzes  three  disposal 
alternatives:  (1)  the  no  action 
alternative,  which  entails  maintaining 
the  property  in  caretaker  status  after 
closure;  (2)  the  encumbered  disposal 
alternative,  which  entails  transferring 
the  property  to  future  owners  with 
Army-imposed  limitations,  or 
encumbrances,  on  the  future  use  of  the 
property;  and  (3)  the  unencumbered 
disposal  alternative,  which  entails 
transferring  the  property  to  future 
owners  with  few  or  no  Army-imposed 
limitations,  or  encumbrances,  on  the 
future  use  of  the  property.  The  impacts 
of  reuse  are  evaluated  in  terms  of  land 
use  intensities.  The  Fitzsimons 
Redevelopment  Authority  developed 
the  reuse  alternatives  based  on  their 
Reuse  Plan.  The  resource  areas 
evaluated  for  potential  impacts  by  the 
proposed  action  (disposal)  and  the 
secondary  action  (reuse)  include:  land 
use;  climate;  air  quality;  noise;  geology, 
soils,  and  topography;  water  resources; 
infrastructure;  regulated  substances; 
biological  resources  and  e<posystems; 
cultural  resources;  sociological 
environment;  quality  of  life;  installation 
agreements,  and  permits  and  regulatory 
authorizations. 

COPIES:  Copies  of  the  EIS  will  be 
available  for  review  at  the  Aurora 
Central  Public  Library,  Aurora,  CO  and 
USAG-F,  Aurora,  CO. 

DATES:  A  final  decision  on  the  FEIS  will 
be  made  after  a  30-day  waiting  period, 
which  commences  with  the  publication 
of  the  Environmental  Protection 
Agency's  NOA  in  the  Federal  Register. 
The  action  will  be  dociunented  with  a 
Record  of  Decision. 


ADDRESSES:  Copies  of  the  EIS  can  be 
obtained  by  writing  to  the  U;S.  Army 
Corps  of  Engineers,  Omaha  District 
Office.  ATTN:  Mr.  Gene  Sturm.  215 
North  17th  Street,  Omaha,  NE  68102- 
4978,  or  by  facsimile  at  (402)  221-4886. 
Written  comments  and  suggestions 
should  also  be  sent  to  this  address. 

Dated:  December  19, 1997. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
Environment,  Safety  and  Occupational 
Health)  OASA  (I.L&E). 
[FR  Doc.  98-083  Filed  l-«-98:  8:45  am] 

BILLING  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Anny 

Committee  Meeting  Notice 

AGENCY:  School  of  the  Americas, 
Training  and  Doctrine  Command. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  the  followdng 
committee  meeting: 

Name  of  Committee:  School  of  the 
Americas  (SOA)  Subcommittee  of  the 
Army  Education  Advisory  Committee. 

Dates  of  Meeting:  27  and  28  January 
1998. 

Place:  School  of  the  Americas, 
Building  35,  Fort  Benning,  Georgia. 

Time:  0900-1700  on  27  January, 
0900-1600  on  28  January  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
School  of  the  Americas,  Attention: 
TMD,  MAJ  Clemente,  Room  333, 
Building  35,  Fort  Benning,  GA  31905. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  Presentation  by  the 
Commanding  General,  Training  and 
Doctrine  Command  on  the 
Subcommittee's  report  of  the  previous 
meeting  and  issues  requested  from  that 
meeting. 

1.  Purpose  of  Meeting:  This  is  the 
fourth  SOA  Subcommittee  meeting.  The 
subcommittee  will  receive  a  report  irom 
the  Commander  Training  and  Doctrine 
Command,  and  briefings  they  requested 
as  a  result  of  the  third  subcommittee 
meeting. 

2.  Meeting  of  Advisory  Committee  is 
open  to  the  public.  Due  to  space 
limitations,  attendance  may  be  limited 
to  those  persons  who  have  notified  the 
Committee  Management  Office  in 
writing  at  least  5  days  prior  to  the 
meeting  date  of  their  intent  to  attend. 

3.  Any  member  of  the  public  may  file 
a  written  statement  with  the  committee 
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the  extent  that  ^e  pennits,  the 
subcommittee  dhairman  may  allow 
public  presentations  of  oral  statements 
at  the  meeting. 

.4.  All  communications  regarding  this 
subcommittee  sihould  be  addressed  to 
Lieutenant  Colonel  Nunez-Rosa. 
Designated  Federal  Official.  U.S.  Army 
School  of  the  At»ericas.  ATTN:  ATZB- 
SAZ-CS,  Fort  Banning.  GA  31905-6245 
Gregory  D.  Showalter. 
Army  Federal  Regf  iter  Liaison  Officer. 
IFR  Doc.  98-682  Pjled  1-8-98;  8:45  am] 

BILUNQ  COOE  3710-44«l 


DEPARTMENT  c|f  ENERGY 

Federal  Energy,  Regulatory 
Commission 

[Dodwt  No.  CP96lei3-0071 

Columl>ia  Gas  Triansmission 
Corporation:  Ndlkce  of  Amendment  of 
Application 

January  5, 1998. 

Take  notice  thai  on  December  24, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia),  a  Delaware 
corporation,  haviog  its  principal  place 
of  business  at  17pO  MacCorkle  Avenue. 
S.E.,  Charleston.  jVVest  Virginia  25314- 
1599,  filed  on  apdlication  to  amend, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  its  certifibate  previously  issued 
by  the  Commission  in  an  "Order 
Denying  Reheariag  And  Issuing 
Certificates"  on  ii/^y  14, 1997  in  Docket 
Nos.  CP96-213-d(^0,  et.  al,  Columbia's 
Market  Expansion  Project  (MEP). 

By  this  amendment  Columbia  now 
proposes  to  refine  certain  of  its  1998 
facility  construction  proposals.  The 
facility  modificatii^ns  are  the  result  of 
further  detailed  djelsign  analysis  of  the 
proposed  projects  by  Columbia's 
engineering  staff.  These  modifications  to 
Columbia's  existing  certificate  are: 

Pipeline  Projects   \ 

4.6RR    Line  VM-J105  LoopA^-106 

This  project,  was  originally 
designated  VM-140  (Project  Item  4.6); 
Columbia  now  proposes  a  variation  of 
the  original  yM-l|4|0  Project  which  will 
provide  the  operatipnal  efficiency  and 
control  of  a  single  delivery  point.  This 
revised  project  coijijists  of  0.3  mile  of 
20-inch  loop  (VM4i05  Loop)  on  the 
suction  of  Boswella  Tavern  Compressor 
Station,  measurement  upgrade  at 
Bosewells  Tavern,  and  0.6  mile  of  24- 
inch  pipeline  (VMH106)  replacing  an 
existing  12-inch  pipeline  on  the 
discharge  of  Boswa  1  Compressor 
Station. 


Columbia  proposes  to  install  6.0  miles 
of  24-inch  pipeline  loop,  fiom  its 
Mainline  Valve  3  to  its  Louisa 
Compressor  Station,  all  in  Louisa 
County,  Virginia.  The  proposes  pipeline 
loop  will  loop  out  the  section  of  line 
between  mainline  Valve  3  and  Louisa 
and  provide  the  necessary  capacity  to 
serve  Market  Expansion  service 
increases.  This  loop  would  replace  the 
previously  proposed  and  approved 
horsepower  additions  at  Louisa  (Project 
No.  5.17)  and  Petersburg  Compressor 
Station  (Project  No.  5.18).  This 
-    additional  pipeline  loop  is  estimated  to 
cost  $5,966,700  and  is  the  least  cost 
option  to  achieve  the  required  Market 
Expansion  service. 

Compressor  Projects 

5.17  Louisa  Compressor  Station 

The  installation  of  1.350  HP  would  be 
canceled. 

5.18  Peteihurg  Compressor  Station 

The  installation  of  1.100  HP  would  be 
canceled. 

5.20R/5.21R    Hamlin  Compressor 
Station 

The  installation  of  this  new  station 
consisting  of  3,175  HP  would  be 
canceled.  Columbia  has  now 
determined  that  it  no  longer  requires  the 
authorized  Hamlin  Compressor  Station 
since  additional  long  term  gas  supply  is 
available  at  its  existing  Grant 
Compressor  Station  and  on  the  Line  KA 
System.  Certain  piping  modifications 
will  be  required  at  the  Grant 
Compressor  Station  at  a  cost  of 
$1,885,000  in  order  to  flow  gas  south 
from  Line  SM-80  via  SM-116  into  the 
suction  of  Grant's  high  stage  cylinders 
for  delivery  into  the  KA  System. 

Abandonment  Projects 

7.15    Ehigannon  Compressor  Station 
The  relocation  of  a  825  HP  Unit  to 
Hamlin  Compressor  Station  would  be 
canceled. 

7.20    Peterburg  Compressor  Station 

The  relocation  of  a  1,140  HP  Unit  to 
Louisa  Compressor  Station  would  be 
canceled. 

7.26    Line  VM-106 

The  existing  12-inch  pipeline  is  to  be 
abandoned  in  conjunction  with  24-inch 
replacement  in  Project  No.  4.6RR. 

Also,  Columbia  proposes  to  reduce 
reacquisition  of  the  TEMCO  capacity 
due  to  the  revisions  to  customer  elected 
services.  Columbia  states  that,  due  to 
certain  service  level  changes  requested 
by  two  of  its  customers,  Reynolds 


Metals  Company  (Reynolds)  and 
Roanoke  Gas  Company  (Roanoke),  it  is 
able  to  reduce  the  reacquisition  of 
Transco  Energy  Marketing  Company's 
(TEMCO)  capacity  from  53,800  to 
50,375  Mdth/d  and  its  associated  costs. 
Specifically.  Reynolds  has  notified 
Columbia  that  it  no  longer  desires  3,425 
Dth/d  of  FTS  service  originally 
scheduled  to  commence  in  1998. 
Roanoke  has  requested  and  entered  into 
a  fifteen  year  contract  for  an  additional 
3,425  Dth/d  of  FTS  service  beginning  in 
1999.  Columbia  states  that  the  level  of 
the  TEMCO  capacity  reacquisition  can 
be  reduced  because  of  the  location  of 
the  Roanoke  delivery. 

Columbia  states  that  the  revised 
construction  results  in  a  savings  in 
Gross  Investment  of  $3,280,700 
reducing  the  1995  Gross  Investment 
estimate  for  the  Market  Expansion 
Project  bom  $259,348,100  to 
$256,067,400. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
22, 1998,  file  with  the  Federal  Energy 
Regulation  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confiBrred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


1448 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9.  1998  /  Notices 


unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  9S-506  Filed  1-8-98;  8:45  am) 

BIUJNQ  CODE  triT-OI-M 

DEPARTMENT  OF  ENERGY 

FedeiBl  Energy  Regulatory 
Commission 

[Doclwt  No.  TM98-4-23-000] 

Eastern  Shore  Naturai  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  5, 1998.  > 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  December  18, 1997  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  December  1, 
1997. 

The  purpose  of  the  instant  filing  is  to 
track  rate  changes  attributable  to  storage 
service  purchased  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  its  Rate 
Schedules  GSS  and  LSS  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  ESNG's  Rates 
Schedules  GSS  and  LSS.  This  tracking 
filing  is  being  made  pursuant  to  Section 
3  of  ESNG's  Rate  Schedule  GSS  and 
Section  3  of  ESNG's  Rate  Schedule  LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc.  98-520  Filed  1-8-98;  8:45  am) 

BILUNQ  CODE  C717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-20-013] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  5, 1998. 

Take  notice  that  on  December  29, 
1997,  El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing  and 
acceptance  the  following  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  to  become 
effective  February  1, 1998: 

Substitute  Fourth  Revised  Sheet  No.  210 
Sub  Second  Revised  Sheet  No.  210.01 
Substitue  Second  Revised  Sheet  No.  211 
Sub  1st  Revised  Original  Sheet  No.  21  lA 
Substitute  Fourth  Revised  Sheet  No.  215 
'Substitute  Third  Revised  Sheet  No.  217 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  here  to  revise  El  Paso's 
pooling  and  intra-day  scheduling 
provisions  to  comply  with  the 
Commission's  order  issued  December 
19,  1997  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  should  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-511  Filed  1-8-98;  8:45  am) 

BILUNG  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-O10] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  5, 1998. 

Take  notice  that  on  December  24, 
1997,  El  Paso  Natural  Gas  Company  ("El 


Paso")  tendered  for  filing  and 
acceptance  by  the  Federal  Energy 
Regulatory  Commission 
('-'Commission")  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  to  become 
effective  January  1, 1998: 

Eleventh  Revised  Sheet  No.  30 
Sixth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement 
negotiated  rate  contracts  pursuant  to  the 
Commission's  statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  itie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-512  Filed  1-8-98;  8:45  am] 

BILUNG  COOE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-2B7-01 1] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  5, 1998.  . 

Take  notice  that  on  December  29, 
1997,  El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing  and 
acceptance  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1-A,  to  become 
effective  December  1, 1997: 

Substitute  Tenth  Revised  Sheet  No.  30 

El  Paso  states  that  the  tariff  sheet  is 
being  filed  to  revise  certain  reported       ~ 
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volume  commjtinents  on  its  Statement 
of  Negotiated  R^tes  sheet  in  compliance 
with  the  Commission's  letter  order 
issued  on  Decebhber  18, 1997  in  this 
proceeding.      1 1 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  orjj^rotest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  383.211  of  the 
Commission's  Rlules  and  Regulations. 
All  such  motioh^  or  protests  should  be 
filed  as  provided  by  Section  154.210  of 


the  Commissiopf  s  rules  and  regulations. 
Protests  will  bel  Considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  ma^  protestants  parties  to 
the4>roceeding4  Any  person  wishing  to 
become  a  party  itaust  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Cctnmission  and  are 
available  for  puii}lic  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergei«; 
Acting  Secretary.  ' 

IFR  Doc.  98-513  filed  1-8-98;  8:45  am] 
BiLUNQ  CODE  enr-H^i 


DEPARTMENT  OF  ENERGY 

Federal  Energyl  Regulatory 
Commission 

[Docket  Na  RP98-«6-000] 

Great  Lakes  Gaq  Transmission  Limited 
Partnership;  Nolce  of  Filing 

January  5  1998.     I 

Take  notice  th^t  on  December  23, 
1997.  Great  Lak^$  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  proposed  to 
be  effective  Febiyiiary  1, 1998: 

Fourth  Revised  Shletet  No.  1 
Fifth  Revised  She^lj  No.  4A 
Fourth  Revised  SfaBBt  No.  8 
Fifth  Revised  Sheet!  No.  9 
Third  Revised  Sheet  No.  10 
Second  Revised  Sl)<et  No.  lOA 
Fourth  Revised  Shefet  No.  13 
Second  Revised  SH^t  No.  16 
Original  Sheet  No.  16A 
Third  Revised  She^J  No.  22 
Second  Revised  Sljiet  No.  23 
First  Revised  Sheet  |Mo.  24 
Second  Revised  Sh^t  No.  25 
Second  Revised  Slwet  No.  26 
Second  Revised  Sbdet  No.  27 
First  Revised  Sheet  No.  27A 
Second  Revised  Shfetet  No.  40A 
Second  Revised  Shjeet  No.  40B 
Fourth  Revised  Shi  i<  it  No.  4 1 
Third  Revised  Sheij  No.  42 
First  Revised  Shee^  ]  <o.  42B 


Third  Revised  Sheet  No.  45 
Original  Sheet  No.  45A 
Second  Revised  Sheet  No.  57 
Third  Revised  Sheet  No.  63 
Third  Revised  Sheet  No.  64 
Fourth  Revised  Sheet  No.  65 
Second  Revised  Sheet  No.  84 

Great  Lakes  also  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  tariff  sheets 
proposed  to  become  effective  February 
1, 1997: 

Fourth  Revised  Sheet  No.  100 
Third  Revised  Sheet  NO.  169 
Third  Revised  Sheet  NO.  220 
Second  Revised  Sheet  NO.  221 
Fifth  Revised  Sheet  NO.  224 
Third  Revised  Sheet  NO.  225 
Third  Revised  Sheet  NO.  243 
Seventh  Revised  Sheet  NO.  246 
Third  Revised  Sheet  NO.  265 
Third  Revised  Sheet  NO.  266 
Second  Revised  Sheet  NO.  271 
Sixth  Revised  Sheet  NO.  291 
Third  Revised  Sheet  NO.  292 
Second  Revised  Sheet  NO.  296 
Fourth  Revised  Sheet  NO.  601 
Third  Revised  Sheet  NO.  602 
Third  Revised  Sheet  NO.  671 

Great  Lakes  states  that  most  of  the 
above-referenced  tariff  sheets  are  being 
filed  to  implement  procedural  and 
operational  changes  deemed  necessary 
to  effectively  compete  in  the 
increasingly  complex  gas  industry,     ' 
partially  due  to  the  standards 
promulgated  by  the  Gas  Industry 
Standards  Board.  The  remaining 
changes  proposed  are  either  being  made 
to  clarify  Great  Lakes'  tariff  or  are 
simply  administrative  in  nature.  None 
of  the  proposed  changes  will  affect  any 
of  Great  Lakes'  currently  effective  rates 
and  charges. 

Any  person  desiring  to  be  heard  or  to 
protest  sfiid  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-517  Filed  1-8-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poclwt  No.  CP98-164-000] 

Koch  Gateway  Pipeline  Company, 
Notice  of  Request  Under  Blanket 
Authorization 

January  5, 1998. 

Take  notice  that  on  December  29, 
1997,  Koch  Gateway  PipeUne  Company 
(KGPC).  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP98- 
164-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  approval  to  modify  an 
existing  receipt  point  meter  station  into 
a  bi-directional  point  serving  Riveria 
Utilities,  Inc.  (Riveria),  a  local 
distribution  company,  under  KGPC's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA).  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  commission  and  open 
to  public  inspection. 

KGPC  states  that  it  proposes  to  reverse 
one  meter  tube  at  an  existing  dual  four- 
inch  meter  station  on  KGPC's  lateral 
line,  designated  as  Index  301-8  in 
Baldwin  County.  Alabama.  KGPC 
asserts  that  the  volumes  of  natural  gas 
proposed  to  be  delivered  to  Riveria  will 
remain  within  its  current  certificated 
entitlement.  KGPC  further  asserts  that 
the  activities  proposed  herein  will  have 
no  efiiect  on  KGPC's  ability  to  serve  its 
other- existing  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-507  Filed  1-8-98;  8:45  am] 

BHJJNG  CODE  tTIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-O19] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

January  5, 1998. 

Take  notice  that  on  December  23, 
1997,  Koch  Gateway  Pipeline  Company 
("Koch")  hereby  submits  to  the  Federal 
Energy  Regulatory  Commission 
("Commission")  a  contract  for 
disclosure  of  a  recently  negotiated  rate 
transaction.  As  shown  on  the  contract, 
_Koch  requests  an  effective  date  of 
December  23, 1997. 

Special  Negotiated  Rate  Under 
Intenuptible  Transportation  Service 
Agreement  Between  Koch  and  Texaco 
Natural  Gas. 

Koch  states  that  copies  of  the  filing 
are  being  made  available  for  public 
inspection  during  regular  business 
hours  in  Koch's  offices  in  Houston, 
Texas.  In  addition,  Koch  states  that  it 
has  served  copies  of  this  filing  upon  all 
parties  on  the  official  service  list  created 
by  the  Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
.Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc.  98-510  Filed  1-8-98;  8:45  am] 
eiuJNG  CODE  mr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-37S-006] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Filing 

January  5, 1998. 

Take  notice  that  on  December  23, 
1997.  Koch  Gateway  Pipeline  Company 
("Koch")  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  January  1. 1998: 

Fifth  Revised  Volume  No.  1 

Twenty-second  Revised  Sheet  No.  20 
Nineteenth  Revised  Sheet  No.  21 
Twen^eth  Revised  Sheet  No.  22 
Twenty-second  Revised  Sheet  No.  24 

Koch  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  reflect  the 
removal  of  the  GRI  surcharge  from  its 
currently  effective  rates. 

Koch  also  states  that  it  has  served 
copies  of  the  instant  filing  upon  each 
affected  customer,  interested  state 
commissions,  and  other  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-514  Filed  1-8-98;  8:45  am) 

BILUNG  CODE  eriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-373-007] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Rling 

January  5,  1998. 

Take  notice  that  on  December  23, 
1997,  Koch  Gateway  Pipeline  Company 


("Koch")  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1,  the 
following  tariff  sheet,  to  become 
effective  December  1, 1997: 

Fifth  Revised  Volume  No.  1 

2nd  Sub  First  Revised  Sheet  No.  719 

Koch  states  that  the  above  referenced 
tariff  sheet  is  being  filed  to  comply  with 
the  Commission's  E)ecember  17, 1997, 
"Order  on  Rehearing  and  Clarification", 
issued  in  the  above  captioned  docket. 

Koch  also  states  that  it  has  served 
copies  of  the  instant  filing  upon  each 
person  designated  on  the  official  service 
list,  each  affected  customer,  interested 
state  commissions,  and  other  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers. 

Acting  Secretary.  ^ 

(FR  Doc.  98-515  Filed  1-8-98;  8:45  am] 

BILUNG  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-08-000] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Cancellation  of  FERC  Gas  Tariff 

January  5, 1998. 

Take  notice  that  on  December  24. 
1997,  Pacific  Gas  transmission  Company 
("PGT")  tendered  for  filing  as  ^art  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheet: 
Sixth  Revised  Sheet  No.  1.  PGT  requests 
this  tariff  sheet  becomes  effective 
January  24, 1998. 

PGT  states  that  the  tariff  sheet  which 
it  is  submitting  reflects  cancellation  of 
its  firm  transportation  service  Rate 
Schedule  T-3  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act.  PGT  states  that 
all  shippers  previously  utilizing  this 
rate  schedule  have  executed  contracts 
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converting  thair  transportation  service 
to  PGT's  RageJ^hedule  FTS-l  pursuant 
to  the  provisidAs  of  PGT's  FERC  Gas 
Tariff,  First  R^^ised  Volume  No.  1-A. 
PGT  further  states  that  cancellation  of 
Rate  Schedule  T-3  leaves  no  remaining 
rate  schedulesj  6r  shippers  to  which 
Second  Revised  Volume  No.  1  applies. 
Accordingly,  PGT  is  issuing  notice  of 
cancellation  of  its  FERC  Gas  Tariff, 
6€cond  Reviseid  Volume  No.  1. 

PGT  further  [sitates  it  has  served  a  copy 
of  this  filing  ufion  all  interested  state 
regulatory  agencies  and  PGT's 
jurisdictional  customers. 

Any  persons  desiring  to  be  heard  or 
protest  said  fil|<jg  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  34^.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  PiUtests  will  be  considered 
by  the  Commisjslon  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  maike  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  I*  public  inspection  in  the 
Public  Reference  Room. 
Davis  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  98-519  Filed  1-8-98;  8:45  ami 

BiLUNQ  CODE  CTir-M-M 
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DEPARTMENT  ^F  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9a*B7-000] 


Sea  Robin  Pipel 
of  Fiowthrough 


ne  Company;  Notice 
Crediting  Report 


January  5, 1998. 

Take  notice  thit  on  December  23, 
1997,  Sea  Robin|  f  ipeline  Company  (Sea 
Robin)  tendered!  for  filing  a  report 
setting  forth  amtlmts  due  shippers 
through  its  Annual  Fiowthrough 
Crediting  Mechanism.  This  report  is 
filed  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  pertain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  betvyeen  its  gas  and 
liquefiables  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  schedu  ing  penalties  during 
the  12  month  penod  ending  October  31, 
1997. 


Copies  of  Sea  Robin's  filing  will  be 
served  upon  all  of  Sea  Robin's  shippers, 
interested  commissions  and  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  affe 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-518  Filed  1-8-98;  8:45  am] 

BtLUNO  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-68-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 


January  5, 1998. 

Take  notice  that  on  December  23, 
1997  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  referenced  tariff  sheets  are 
proposed  to  be  effective  December  21, 
1997. 

On  November  21, 1997  Transco 
submitted  a  filing  in  Docket  No.  RP98- 
58-000  primarily  for  the  purpose  of 
cleaning  up  various  spwlling, 
punctuation,  wording  and  reference 
errors.  The  tariff  sheets  were  proposed 
to  be  effective  December  21, 1997.  On 
December  17. 1997,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  an  order  accepting  such  tariff 
sheets  (December  17  Order).  However, 
the  Commission  directed  Transco, 
within  10  days  of  the  order,  to  refile 
Second  Revised  Sheet  Nos.  184  and  185 
to  change  the  designation  of  the 
superseded  tariff  sheets  to  be  First 
Revised  Sheet  Nos.  184  and  185. 
Additionally,  the  Commission  directed 
Transco  to  refile  First  Revised  Sheet  No. 


215  to  supersede  Substitute  Original 
Sheet  No.  215.  Accordingly,  in 
compliance  with  the  Commission's 
December  17  Order,  Transco  hereby 
tenders  the  sheets  enumerated  in 
Appendix  A  with  the  revised 
pagination. 

Transco  is  serving  a  copy  of  the  filing 
to  parties  to  Docket  No.  RP98-58-O00 
and  interested  State  Commissions.  In 
accordance  with  the  provisions  of 
Section  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  office 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas.  .., 

Any  pereon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
Firet  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Anyperson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-516  Filed  1-8-98;  8:45  am] 
BIUJNQ  CODE  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Virginia  Expansion  Project 
and  Request  for  Comments  on 
Environmental  Issues 

January  5, 1998. 

The  staff  of  the  Federal  Enei^ 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  propqsed  in  the  Virginia 
Expansion  Project.  ^  This  EA  will  be 

'  East  Tennessee  Natural  Gas  Company's 
application  was  filed  with  the  Commission  under 
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used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Project 

East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  proposes  to  expand  the 
capacity  of  its  facilities  in  Tennessee 
and  Virginia  to  transport  an  additional 
10,300  dekatherms  (Dth)  per  day  of 
natural  gas  to  Roanoke  Gas  Company. 
Specifically,  East  Tennessee  seeks 
authority  to: 

•  Construct  about  9.95  miles  of  12- 
inch-diameter  pipeline  in  Washington, 
Smyth  and  Wythe  Counties,  Virginia; 

•  Hydrostatically  test  piping  at  three 
compressor  stations  in  Robertson, 
Trousdale,  and  Putnam  Counties, 
Tennessee.  10.88  miles  of  22-inch- 
diameter  pipeline  in  Smith  and  Overton 
Counties.  Tennessee,  and  20.95  miles  of 
8-inch  diameter  pipeline  in  Washington 
County,  Virginia;  and 

•  Construct  20  feet  of  22-inch- 
diameter  pipeline  at  six  manifold 
locations  for  tie-ins  in  Smith  and 
Overton  Counties,  Tennessee,  and 
Washington  Coxmty,  Virginia. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  153.3  acres  of  land. 
Following  construction,  about  60.3  acres 
would  be  maintained  as  new  permanent 
right-of-way.  The  remaining  93.0  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impact  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 


section  7  of  the  Natural  Gas  Act  and  part  157  of  the 
Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commision's  Public  Reference 
and  Files  Maintenance  Branch.  BBS  First  Street, 
N.E..  Washington.  D.C.  20426,  or  call  (202)  20S- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituent  of 
this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern.  . 

The  EA  will  discuss  impacts  mat 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these^eneral 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  endangered  and  threatened  species 

•  vegetation  and  wildlife 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals  affected 
landowners,  newspapers,  libraries,  and 
the  Commissions'  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  one  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  East 
Tennessee.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Four  residences  are  located  within 
50  feet  of  the  proposed  construction 
right-of-way 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 


more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA.  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1 

•  Reference  Docket  No.  CP98-40- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  11, 1998. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  fitotions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to  have 
your  comments  considered. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-521  Filed  1-8-98;  8:45  am) 

BILUNQ  CODE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption 

lanuary  5, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  8732-004. 

c.  Date  Filed:  December  22, 1997. 

d.  Applicant:  City  of  Manassas, 
Virginia,  Department  of  Public  Works. 
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e.  Name  of  Project:  Broad  Run 
Hydroelectric  Project. 

f.  Location:  On  Broad  Run  at  Lake 
Manassas,  in  Prince  William  Coimty, 
Virginia.  !  i 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825(r). 

h.  Contact:  m.  Allen  P.  Todd. 
Director  of  Utilities.  City  of  Manassas. 
8500  Public  Woeks  Drive.  Manassas,  VA 
22110.  (703)  2571-8226. 

i.  FERC  Contitt:  Mr.  Lynn  R.  Mileff. 
(202)  219-2671. 

j.  Comment  I^te:  February  20. 1998. 

k.  Description  pf  the  Proposed  Action: 
The  exemptee  rkjuests  to  surrender  the 
exemption  for  i^  existing  project. 

1.  This  notice  ^so  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

B.  Comments]  Protests,  or  Motions  to 
Intervene — ^Any|3|ne  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accoHance  with  the 
Commission's  Rujles  may  become  a 
party  to  the  prod^ding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  fop  the  particular 
apphcation. 

Cl.  Filing  andl^rvice  of  Responsive 
Docimients— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDAHONS  FOR  TERMS 
AND  CONDmOHS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  tjje  Project  Number  of 
the  particular  ap|iicatian  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  tfte  number  of  copies 
provided  by  the  Cbmmission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  appUc4tion. 

D2.  Agency  Coinments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fitjm  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have|  no  comments.  One 
copy  of  an  agency '6  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

David  P.  Boergen. 

Acting  Secretary. 

(FR  Doc.  98-509  Filed  1-6-98;  8:45  am] 

BiujNQ  oooE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-1 1-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Filing 

January  5, 1998. 

Take  notice  that  on  December  24. 
1997,  Williston  Basin  hiterstate  Pipeline 
Company  (WilUston  Basin),  200  North 
Third  Street.  Suite  300.  Bismarck.  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective 
December  24, 1997: 

Second  Revised  Volume  No.  1 
Ninth  Revised  Sheet  No.  776 
Twentieth  Revised  Sheet  No.  831 

WilUston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point' 
Ust. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AU  such  motions  or  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determimng  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
beccHne  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-508  Filed  1-8-98;  8:45  am] 

BtUMQ  CODS  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Public  Outreach  Meeting; 
Birmingham,  AlaiMma 

January  5, 1998. 

The  Office  of  Hydropower  Licensing 
will  hold  a  public  Outreach  Meeting  in 
Birmingham.  Alabama,  on  Thursday, 
January  29, 1998.  The  Outreach  MeeUng 
is  scheduled  to  start  at  9:00  am  and 
finish  at  5:00  pm. 

The  purpose  of  the  Outreach  program 

is  to  fniTli)iaH7o  foHoral    p*a*o    nr^^  ^>U». 

government  agencies,  Indian  tribes, 
nongovernmental  organizations, 
licensees,  and  other  interested  parties 
with  the  Commission's  hydropower 
Ucensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing. 
licensing,  and  post-licensing  procedures 
for  hydroelectric  projects  in  Alabama 
and  Georgia  whose  licenses  expire 
between  calendar  years  2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is:  Holiday  Inn-Redmont,  2105  5th 
Avenue  North.  Birmingham,  AL  35203, 
(205) 324-2101. 

If  you  plan  to  attend,  notify  Ron 
McKitrick  or  Theresa  Gibson.  Eastern 
Outreach  Coordinators,  fax:  202-219- 
2152;  telephone:  202-219-2783  or  202- 
219-2793. 
David  P.  Boergen, 
Acting  Secretary. 

|FR  Doc.  98-505  Filed  1-8-96;  8:45  am) 
MLUNQ  CODE  tnr-ftt-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

[Doctot  Na  PUfr-a-OOO] 

Process  for  Assuring  Non> 
discriminatory  Transmission  Services 
as  New  Reiiabiiity  Rules  are  Developed 
for  Using  the  Transmission  System; 
Notice  of  Conference 

January  5. 1998. 

I 

The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby 
aimounces  its  intention  to  convene  a 
pubUc  conference  to  discuss  what 
procedures  it  should  follow,  in  the 
absence  of  federal  legislation  on 
reliability  issues,  to  address  the  effect  of 
new  reliability  standards  on 
jurisdictional  electric  transmission 
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service.  Specifically,  the  Commission 
wishes  to  examine  how  it  should  go 
about  ensuring  non-discriminatory  open 
access  service  under  Order  No.  888  as 
the  power  industry  adopts  new  methods 
of  protecting  system  reliability.  This 
conference,  described  below,  is  for  the 
limited  purpose  of  discussing  the 
procedures  necessary  for  the 
Commission  to  meet  this  go^. 

n 

The  Commission  requires  all  public 
utilities  that  own,  control  or  operate 
facilities  used  for  transmitting  electric 
energy  in  interstate  commerce  to 
provide  non-discriminatory 
transmission  service  to  eligible 
customers  and  to  take  transmission 
service  for  their  own  uses  under  the 
same  rates,  terms  and  conditions 
applied  to  others. 

Increased  competition  in  wholesale 
electricity  markets  has  resulted  in  many 
new  market  participants  who  do  not 
own,  control  or  operate  transmission , 
facilities,  and  has  fostered  a  great 
increase  in  the  number  and  variety  of 
wholesale  transmission  and  power  sale 
arrangements,  including  ancillary 
services  needed  tq  accomplish 
transmission  service.  In  addition, 
control  over  transmission  facilities  is 
shifting  in  some  instances  from 
traditional  utility  owners  and  operators 
to  a  regime  of  control  that  includes 
independent  transmission  system 
operators  whose  primary  purpose  is  to 
ensure  nondiscriminatory  operation  of 
transmission  facilities. 

In  light  of  the  changes  taking  place  in 
the  electric  industry,  the  North 
American  Electric  Reliability  Council 
(NERC)  and  its  regional  reliability 
councils  are  implementing  changes  in 
their  rules  to  maintain  transmission 
system  security.  These  rules  apply  both 
to  transmission-owning  utilities  and  to 
the  transmission  customers  of  those 
utilities.  Historically,  the  Commission 
has  followed  a  "rule  of  reason" 
approach  and  not  required  each  contract 
or  practice  that  affects  a  jurisdictional 
service  to  be  on  file,  even  though 
section  205  of  the  Federal  Power  Act 
may  lead  to  that  result.  If  the  new 
reliability  rules  become  terms  and 
conditions  with  which  customers  of 
Commission-jurisdictional  utilities  must 
comply  as  a  predicate  to  obtaining 
transmission  service,  the  Commission 
may  need  to  reassess  how  it  is  applying 
the  "rule  of  reason."  If  jurisdictional 
services  can  be  denied  or  compromised 
under  the  new  reliability  rules,  then 
section  205  appears  to  require  that  such 
rules  be  included  in  the  transmission 
tariffs  on  file  with  the  Commission. 


The  Commission  is  not  proposing  in 
this  notice  to  judge  the  technical 
adequacy  or  appropriateness  of  any 
reliability  standard.  Nor  is  it  proposing 
in  this  notice  to  approve  the  structure  of 
NERC  or  the  appropriateness  of  any 
organization  that  establishes  rehability 
standards  under  existing  laws  and 
circumstances.  Indeed,  the 
Commission's  authority  to  act  on  such 
matters  is  at  best  unclear.  As  described 
in  a  recent  position  paper  of  the  task 
force  that  is  charged  with  advising  the 
Secretary  of  Energy  on  electric  system 
reliability: 

!t  is  not  dear  whether  the  FERC  has 
sufficient  statutory  authority  to  enforce  NERC 
rules.  The  FERC  has  issued  several  orders 
requiring  parties  to  abide  by  the  NERC 
standards  and  parties  have  assented  to  the 
requirements.  However,  the  use  of  FERC's 
conditioning  authority  to  enforce  NERC 
standards  has  not  yet  been  challenged. 
Others  question  whether  the  FERC  should 
enforce  these  rules  in  light  of  concerns  over 
NERC's  governance  and  decision-making 
procedures.' 

UI 

The  Commission  is  committed  to 
ensuring  that  competitive  developments 
in  the  industry  take  place  in  a  manner 
that  safeguards  the  reliability  of  the 
nation's  electric  transmission  system. 
The  Commission  is  equally  committed 
to  ensuring  that  the  rules  and  practices 
for  reliable  operation  of  the  grid  are 
compatible  with  open,  non- 
discriminatory use  of  transmission 
systems. 

The  Commission  believes  that  it 
would  be  beneficial  at  this  juncture  to 
further  explore  this  matter  with 
interested  parties  in  an  informal  setting. 
To  that  end,  we  are  announcing  today 
our  intention  to  convene  a  round-table 
discussion  on  developing  an 
appropriate  procedure  or  procedures  for 
the  Commission  to  address  potentially 
service-affecting  reliabihty  practices  in 
the  context  of  non-discriminatory 
transmission  access.  We  emphasize  that 
the  purpose  of  the  round-table  is  to 
discuss  procedures  and  not  to  discuss 
the  merits  of  any  particular  reliability 
rule,  practice  or  organization.  The 
round-table  will  take  place  on  February 
20. 1998.  in  Washington,  DC. 

The  Commission  has  identified 
certain  possible  procedures  and  expects 
that  participants  will  be  prepared  to 
discuss  these  procedures  as  well  as  to 
identify  others.  One  approach  might  be 
to  prohibit  any  public  utility  fi-om 


'  "Maintaining  Bull-Power  Reliability  Through 
Use  of  a  Self-Regulating  Organization;  Position 
Paper."  Secretary  of  Energy  Advisory  Board.  Task 
Force  on  Electric-System  Reliability  (November  6, 
1997). 


imposing  new  terms  or  conditions 
related  to  reliability  on  any  customer 
unless  and  until  that  utility  had  first 
incorporated  those  terms  and  conditions 
into  its  transmission  tariff  under  an 
appropriately  noticed  section  205  filing. 
An  alternative  might  be  to  have  the 
appropriate  reliability  organization 
(NERC  or  one  of  the  regional  reliability 
councils)  file  a  request  for  a  declaratory 
order  setting  forth  proposed  changes  to 
its  existing  reliability  rules,  so  that 
appropriate  notice  and  opportunity  for 
comment  could  be  given.  Once  the 
Commission  issued  a  declaratory  order, 
utilities  could  then  incorporate  the 
results  of  the  declaratory  order 
proceeding  in  their  tarilfts  through  what 
would  amount  to  a  compliance  filing. 
This  process  could  apply  to  those 
changes  in  reliability  rules  that 
determine  whether  a  transmission 
customer  obtains  or  loses  transmission 
service,  or  it  could  apply  to  a  larger 
group  of  reliability  rule  changes. 

Staff  will  contact  industry 
representatives  to  develop  a  broadly 
representative  panel.  We  expect  the 
panel  to  have  no  more  than  fifteen 
participants.  Persons  wishing  to  be 
considered  for  inclusion  on  the  panel 
should  contact:  David  N.  Cook,  Office  of 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
202-208-0955. 

Persons  wishing  to  file  written 
comments  on  possible  procedural 
approaches  to  these  issues  should  do  so 
by  January  30, 1998.  The  Commission 
will  issue  a  notice  identifying  the  panel 
members  and  giving  further  details  on 
the  round-table  discussion  in  the  near 
future. 

By  direction  of  the  Commission. 
David  P.  BoCTgers, 
Acting  Secretary. 
(FR  Doc.  98-529  Filed  l-«-98;  8:45  am) 

BiLUNG  CODE  CTIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6487-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  29, 
1997  Through  January  2, 1998  Pursuant 
to  40  CFR  1506.9. 
EIS  No.  970498,  Draft  Supplement,  COE, 

OR,  WA,  Columbia  and  Lower 

Willamette  River  Federal  Navigation 


Amended  7 


Dated:  Janu 
William  D.Di 

Director,  NEP. 
of  Federal  Act 
(FR  Doc.  98-5 
BlUJNQCOOEK 
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Channel,  Integrated  Dredged  Material 
Management  Study.  OR  and  WA,  Due: 
February  23. 1998,  Contact:  Steven  J. 
Stevens (503) B08-4768. 

EIS  No.  970499,  iFinai  EIS,  USA,  CX). 
United  States  Army  Garrison, 
Fitzsimons  (Formerly  Fitzsimons 
Army  Medical'  Center)  Disposal  and 
Reuse  for  BRAC-95,  Implementation, 
City  of  Aurora,  Denver  County,  CO, 
I>ue;  FebruarV|9, 1998,  Contort;  Gene 
Sturm  (402)  2^1^886. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30446;  FRL-6784-8J 

Allersearch  Laboratories;  Applications 
to  Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


EIS  No.  970500;  Draft  Supplement,  AFS, 
MT,  Asarco  Rjcick  Creek  Copper  and 
Silver  Mining  tonstruction  and 
Operation  Project,  Additional 
Information,  I^lan  of  Operations 
Approval.  Spatial  Use  Permit(s),  Road 
Use  Permit,  Mikieral  Material  Permit, 
Timber  Sale  donti«ct  and  COE 
Section  404  Permit  Issuance,  Kootenai 
National  Forest,  Sanders  County.  MT. 
Due:  March  11, 1998.  Contact:  Peter 
Kaiser  (406)  293-6211. 

EIS  No.  970501,  Final  EIS.  AFS.  CO. 
Arapaho  and  Rbosevelt  National 
Forests  and  PajWnee  National 
Grassland,  Implementation.  Land  and 
Resource  Management  Plan.  Boulder. 
Clear  Creek,  Gilpin,  Grand,  Larimer 
and  Weld  Couh|ties,  CO,  Due: 
February  9, 19flB.  Contact:  Peter  L. 
Clark  (970)  49^1100. 

Amended  Notice 

EIS  No.  970213.  tiraft  EIS.  AFS.  ID. 
North  Lochsa  f^ce  Landscape  and 
Watershed  Assessment  Project, 
Implementation,  Clearwater  National 
Forest.  Lochsa  Ranger  District.  Idaho 
County.  ID,  Due:  March  2.  1998. 
Contact:  George  Harbaugh  (208)  926- 
4275.  Published!  FR  06-13-97— 
Review  Period  Reopened. 

EIS  No.  970416.  Draft  EIS.  FHW.  HI, 
Saddle  Road  (Hl-200)  Improvements 
between  MamalAhoa  Highway  (HI- 
190)  to  Milepost  6  near  Hilo,  Fimding, 
NPDES  and  COfe  Section  404  Permit. 
Hawaii  County.  Hi,  Due:  January  16, 
1998.  Contact:  Bert  McCauley  (303) 
969-5924.  Published  FR  11-07-97— 
Review  Period  extended. 

Dated:  January  6, 1098. 
William  D.  DickeraO^, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  98-587  FUci^  1-8-98;  8:45  am) 

BIUJNQCOOEWM-60-ll 


SUMMARY:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  February  9, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  docimient 
contiol  number  (OPP-30446J  and  the 
file  symbols  to:  PubUc  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
1132.  CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  doounent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  publicdocket  by 
EPA  writhout  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marion  Johnson,  Product  Manager 
(PM-10),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  250.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)  305- 


6788;  e-mail: 

johnson.marion@epamail.epa.gov. 
SUPPl^MEFfTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
an  active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
tothe  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
apphcations  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  a  New  Active 
Ingredient  Not  Previously  Registered 

1.  File  Symbol:  67648-E.  Applicant: 
Allersearch  Laboratories,  Division  of 
Alkaline  Corporation.  P.O.  Box  306. 
Oakhurst,  NJ  07755-0306.  Product 
Name:  Benzyl  Alcohol  NF  Technical. 
Active  ingredient:  Benzyl  alcohol  at  99 
percent.  Proposed  classification/Use: 
General.  For  formulation  into  end-use 
products  intended  for  indoor  nonfood 
uses  only. 

2.  File  Symbol:  e7648-R.  Applicant: 
Allersearch  Laboratories,  Div.,  of 
Alkaline  Corporation.  Product  Name: 
Allersearch  DMS.  Active  ingredient: 
Benzyl  alcohol  at  10  percent.  Proposed 
classification/Use:  General.  For  use  to 
control  house  dust  mites  on  carpet  and 
upholstery. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
estabhshed  for  this  notice  under  docket 
number  IOPP-30446]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  record  is  located 
at  tile  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
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of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCn  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
30446).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest.  Product  registration. 
Dated:  December  29, 1997. 

DooaM  R.  Stubbs.     • 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  98-554  Filed  1-8-98;  8:45  am) 

■LUNG  CODE  UtO  W  F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-a0409A;  FRL-6763-q 

OowElanco;  Appr6vai  of  Pesticide 
Product  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  DowElanco,  to 
conditionally  register  the  pesticide 
products  FirstRate  Herbicide  and 
Cloransulam-methyl  Technical 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
239.  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
ArUngton,  VA  22202.  703-305-5697;  e- 
mail:  tompkins.james@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  May  1,  1996  (61  FR 
19279;  FRL-5365-5),  which  announced 


that  DowElanco,  9330  Zionsville  Road. 
Indianapolis,  IN  46268-1054.  had 
submitted  applications  to  register  the 
pesticide  products  FirstRate  Herbicide 
and  Cloransulam-methyl  Technical 
(EPA  File  Symbols  62719-ETL  and 
62719-ETU),  containing  the  active 
ingredient  cloransulam-methyl:  N-(2- 
carbomethoxy-6-chlorophenyl)-5- 
ethoxy-7-fluoro  (1,2,4)  triazolo-(l,5- 
clpyrimidine-2-sulfonamide  at  84  and 
97.5  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
October  29, 1997,  for  one  end-use  and 
one  technical  product  listed  below: 

1.  FirstRate  Herbicide  for  broadleaf 
weed  control  in  soybeans  (EPA 
Registration  Number  62719-275). 

2.  Cloransulam-methyl  Technical  for 
manufacturing  use  only  (EPA 
Registration  Number  62719-274). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  cloransulam- 
methyl:  N-(2-carbomethoxy-6- 
chlorophenyl)-5-ethoxy-7-fluoro  (1,2,4) 
triazolo-[l,5-clpyrimidine-2- 
sulfonamide.  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
cloransulam-methyl:  N-(2- 
carbomethoxy-6-chlorophenyl)-5- 
ethoxy-7-fluoro  (1,2,4)  triazolo-[l,5- 
c]pyrimidine-2-sulfonamide  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

These  products  are  conditionally 
registeredin  accordance  with  FIFRA 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 


public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
cloransulam-methyl:  ^-(2- 
carbomethoxy-6-chlorophenyl)-5- 
ethoxy-7-fluoro  (1,2.4)  triazolo-ll.5- 
clpyrimidine-2-sulfonamide. 

A  copy  of  the  fact  sheet,  which 
provides  a  simimary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  bom  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(cK2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Intregrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2,  Arlington, 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  December  18, 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  98-555  Filed  1-8-98;  8:45  am) 
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SUMMARY:  Thiip  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  Uie  establishnient  of 
regulations  fo^  residues  of  certain 
pesticide  cheniicals  in  or  on  various 
food  co^imoa|ties. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-786,  must  be 
received  on  or  before  February  9, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Inteffity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  doounent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 


through  e-mail.  Iniformation  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


Joanne  Miller  (tiA  23) 


r 


Marion  Johnsort  (PM  10) 
Cynthia  Giles-Rartter 
(PM22). 


Office  location/telephone  number 


Rm.  237,  CM  #2,  703-^305-6224,  e-mail:  millef.joanne@epamail.epa.gov. 

Rm.  217,  CM  #2,  703-305-6788,  e-mail:  john8on.marion@epamail.epa.gov. 
Rm.  229,  CM  #2,  703-305-7740.  e-mail:  gites-parker.cynthia@epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 

linglon,  VA 
Do. 
Do. 


SUPPLEMENTAMr  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  Establishment  and/or 
amendment  (^regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Fe^tral  Food,  Drug,  and 
Comestic  Act  ilj^FDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  s«t  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  eiufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rujlfes  on  the  petition. 

The  official  jflBcord  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  Cpntrol  number  (PF-7861 
(including  coihlments  and  data 
submitted  eWlironically  as  described 
below).  A  public  version  of  this  record, 
including  printled,  paper  versions  of 
electronic  continents,  which  does  not 
include  any  iii|fiprmation  claimed  as  CBI, 
is  available  fot  Inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES  j  at  the  beginning  of  this 
document.       { | 

Electronic  cornments  can  be  sent 
directly  to  EPA  at: 
opp-docket@eplamail.epa.gov 

Electronic  coniments  must  be 
submitted  as  art  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 


WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-786  J  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricuhural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  17, 1997. 

James  Jones, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA-for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 


of  encryption. 


Comment  and  data  will 


also  be  acceptc  ( 1  on  disks  in 


l.BASFCoqKMratioB 

PP  7F4881 

EPA  has  received  a  pesticide  petition 
(PP  7F4881)  from  BASF  CorporaHon, 
Agricultural  Products,  P.O.  Box  13528, 
Research  Triangle  Park.  NC  27709, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C.  346a(d).  to  amend  40  CFR 
part  180  by  estabUshing  a  tolerance  for 
residues  of  Pridaben,  (2  tert-butyI-5(4- 
tert-butylbenzylthio)-4- 
chloropyridazin-3(2H)-one)  in  or  on  the 
raw  agricultural  commodity.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  BASF 
Corporation  notes  that  metabolism  in 
plants  is  understood. 

2.  Analytical  method.  The  proposed 
analytical  method  involves  extraction, 
partition,  clean-up  and  detection  of 
residues  by  gc/ecd. 

3.  Magnitude  of  residues.  Eleven 
peach  residue  trials  to  determine 
residues  in  peaches  and  nectarines  were 
conducted  in  eight  states.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  parts  per  million 
(ppm).  Residues  ranged  from  <0.05  to 
2.36. 
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Eight  plum  residue  trials  to  determine 
residues  in  plums  and  prunes  were 
conducted  in  four  states.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  ranged 
from  <0.05  to  0.683  ppm. 

No  residues  trials  were  conducted  to 
determine  residues  in  cherries  and 
apricots.  Only  postharvest  applications 
are  requested.  No  residues  will  occur 
since  pyridaben  is  not  systemic  and 
does  not  translocate.  The  limit  of 
detection  of  0.05  ppm  is  proposed  as  the 
tolerance. 

Fifteen  grape  residue  trials  were 
conducted  in  six  states.  Residues  of 
pyridaben  were  measured  by  gc/ecd. 
The  method  of  detection  had  a  limit  of 
detection  of  0.05  ppm.  Residues  ranged 
from  0.168  to  1.38  ppm. 

Six  pecan  residue  trials  were 
conducted  in  four  states  to  complete 
requirements  for  a  group  tolerance  for 
nut  crops.  BASF  Corporation  was 
granted  a  tolerance  of  0.05  ppm  for  use 
on  almonds.  Residues  of  pyridaben  were 
measured  by  gc/ecd.  The  method  of 
detection  had  a  limit  of  detection  of 
O.OSppm.  There  were  no  residues  above 
0.05  ppm. 

B.  ToxJcological  Profile 

1.  Acute  toxicity— Acute  toxicity 
testing,  i.  Acute  Oral  Toxicity  (rat):  LD50 
=  1.100  mg/kg  in  males:  570  mg/kg  in 
females.  Tox  Category:  m. 

ii.  Acute  Oral  Toxicity  (mouse):  LB,© 
=  424  mg/kg  in  males;  383  mg/kg  in 
females.  Tox  Category:  II. 

iii.  Acute  Dermal  Toxicity  (rat):  LD50 
=  >2000  mg/kg  in  males  and  females. 
Tox  Category:  m. 

iv.  Acute  Inhalation  Toxicity  (rat): 
LCjo  =  0.66  mg/1  in  males;  0.62  mg/1  in 
females.  Tox  Category:  m. 

V.  Primary  Eye  Irritation  (rabbit): 
Pyridaben  is  a  slight  ocular  irritant.  Tox 
Category:  ID. 

vi.  Primary  Dermal  irritation  (rabbit): 
Pyridaben  is  not  a  dermal  irritant.  Tox 
Category:  IV. 

vii.  Dermal  Sensitization  (guinea  pig): 
Pyridaben  is  not  a  dermal  sensitizer. 

viii.  Acute  Neurotoxicity  (rat):  Rats 
were  dosed  once  with  0.  50. 100  and 
200  milligram/kilogram  (mg/kg).  The  No 
Observed  Effect  Level  (NOEL)  for 
systemic  toxicity  was  determined  to  be 
50  mg/kg  for  both  males  and  females. 
The  Lowest  Observed  Effect  Level 
(LOEL)  for  systemic  effects  was  ' 
determined  to  be  100  mg/kg  in  both 
sexes  based  on  decreased  food 
consumption,  decreased  body  weight 
gain  and  increased  clinical  signs.  The 
LOEL  for  neurobehavioral  effects  was 
determined  to  be  200  mg/kg  in  males 
and  >200  mg/kg  in  females. 


2.  Mutagenicity  testing — Ames 
testing:  Negative  In  vitro  cytogenicity 
(Chinese  hamster  lung  cells):  Negative 
In  vivo  micronucleus  assay  (mouse): 
Negative  DNA  damage/repair  (£.  coli): 
Negative. 

3.  Reproductive  and  developmental 
toxicity—  i.  Developmental  toxicity 
testing  (rat).  Sprague  Dawley  rats  were 
dosed  with  0.  2.5.  5.7, 13  and  30  mg/kg/ 
day  pyridaben  in  the  diet  from  days  6 
through  15  of  gestation.  The  Maternal 
NOEL  was  determined  to  be  4.7  mg/kg/ 
day  and  the  maternal  LOEL  was 
determined  to  be  13  mg/kg/day  based  on 
decreased  body  weight  gain,  and 
decreased  food  consumption  during  the 
dosing  period.  The  developmental 
NOEL  was  determined  to  be  13  mg/kg/ 
day  and  the  developmental  LOEL  was 
determined  to  be  30  mg/kg/day  based  on 
decreased  fetal  body  weight  and  an 
increase  in  incomplete  ossifrcation  in 
selected  bones. 

ii.  Developmental  toxicity  (rabbit). 
New  Zealand  white  rabbits  were  dosed 
with  0. 1.5.  5.  and  15  mg/kg/day 
pyridaben  in  the  diet  from  days  6 
through  19  of  gestation.  The  Maternal 
NOEL  was  determined  to  be  5  mg/kg/ 
day  and  the  maternal  LOEL  was 
determined  to  be  15  mg/kg/day  based  on 
decreased  body  weight^ain,  and 
decreased  food  consumption  during  the 
dosing  period.  The  developmental 
NOEL  was  determined  to  be  >15  mg/kg/ 
day  and  thie  developmental  LOEL  was 
determined  to  be  >15  mg/kg/day. 

iii.  Developmental  toxicity  (rabbit). 
Himalayan  rabbits  were  dosed,  by 
dermal  application,  with  0,  70, 170  and 
450  mg/kg/day  pyridaben  bom  days  6 
through  19  of  gestation.  The  Maternal 
systemic  NOEL  was  determined  to  be  70 
mg/kg/day  and  the  maternal  LOEL  was 
determined  to  be  170  mg/kg/day  based 
on  decreased  body  weight  gain,  and 
decreased  food  consumption  during  the 
dosing  period.  The  developmental 
NOEL  was  determined  to  be  170  mg/kg/ 
day  and  the  LOEL  determined  to  be  450 
mg/kg/day  based  on  decreased 
ossification  of  the  skull. 

iv.  Reproductive  toxicity  testing, 
multigeneration  reproduction  (rat).  CD 
rats  were  dosed  with  0, 10,  28  and  80 
ppm  pyridaben  in  the  diet.  The 
Parental/Systemic  NOEL  was 
determined  to  be  28  ppm  in  both  sexes 
(equivalent  to  2.20  mg/kg/day  in  males 
and  2.41  mg/kg/day  in  females).  The 
Parental/Systemic  LOEL  was 
determined  to  be  80  ppm  (equivalent  to 
6.31  mg/kg/day  in  males  and  7.82  mg/ 
kg/day  in  females)  based  on  decreased 
body  weight,  decreased  body  weight 
gain  and  decreased  food  efficiency.  The 
reproductive  NOEL  and  LOEL  were  both 


determined  to  be  >80  ppm  in  males  and 
females. 

4.  Subchronic  toxicity —  i.  A  21 -day 
dermal  (rat).  Rats  were  repeatedly  dosed 
with  pyridaben  at  0,  30. 100.  300  and 
1,000  mg/kg/day  for  21  days.  The  NOEL 
was  determined  to  be  100  mg/kg/day 
and  the  LOEL  300  mg/kg/day  based  on 
decreased  body  wei^t  gain  in  females, 
ii.  A  90-day  rodent  (rat).  CD  rats  were 
dosed  with  pyridaben  at  0,  30,  65, 155 
and  350  ppm  in  the  diet  for  13  weeks. 
The  NOEL  was  determined  to  be  65 
ppm  (4.94  mg/kg/day)  for  males  and  30 
ppm  (2.64  mg/l^day)  in  females.  Tha 
LOEL  for  males  was  determined  to  be 
155  ppm  (11.55  mg/kg/day)  based  on 
reduced  body  wei^t  gain,  reduced  food 
consumption,  reduced  food  efficiency, 
and  altered  clinical  pathology 
parameters.  The  LOEL  for  females  was 
determined  to  be  65  ppm  (5.53  mg/kg/ 
day)  based  on  reduced  body  weight  gain 
and  reduced  food  efficiency. 

iii.  A  90-day  non-rodent  (dog).  Beagle 
dogs  were  dosed  with  pyridaben  at  0, 
0.5, 1,4,  and  16  mg/kg/day  in  the  diet 
for  13  weeks.  The  NOEL  was 
determined  to  be  1  mg/kg/day  and  the 
LOEL  determined  to  be  4  mg/kg/day 
based  on  reduced  body  weight  gain  and 
an  increase  in  clinical  signs  in  both 
sexes. 

iv.  A  90-day  neurotoxicity  (rat).  RBts 
were  dosed  with  pyridaben  at  0,  30, 100, 
and  350  ppm  in  the  diet  for  13  weeks. 
The  systemic  NOEL  was  determined  to 
be  100  ppm  (equivalent  to  8.5  mg/kg/ 
day  in  males  and  9.3  mg/kg/day  in 
females).  The  systemic  LOEL  was 
determined  to  be  350  ppm  (equivalent 
to  28.8  mg/kg/day  in  males  and  31.1 
mg/kg/day  in  females)  based  on 
decreased  body  weight  gain,  decreased 
food  consumption  and  decreased  food 
efficiency.  No  neuropathological  effects 
were  noted  in  the  study. 

5.  Chronic  toxicity—  i.  A  1-year  non- 
rodent  (dog).  Two  studies  were  run.  In 
the  first,  beagle  dogs  were  dosed  with 
pyridaben  at  0, 1,  4, 16  and  32  mg/kg/ 
day  in  the  diet  for  1-year.  In  the  second, 
beagle  dogs  were  dosed  with  pyridaben 
at  0  and  0.5  mg/kg/day  in  the  diet  for 
1-year.  The  NOEL  was  determined  to  be 
<0.5  ppm  and  LOEL  determined  to  be 
0.5  mg/kg/day  based  on  increased 
clinical  signs  and  decreased  body 
weight  gain  in  both  sexes. 

ii.  Combined  rodent  chronic  toxicity/ 
carcinogenicity  (rat).  Wistar  rats  were 
fed  0,  4, 10,  28  and  80  ppm  pyridaben 
in  the  diet  to  assess  carcinogenicity  and 
0.  4, 10,  28  and  120  ppm  in  the  diet  to 
assess  chronic  toxicity  for  104  weeks. 
The  NOEL  was  determined  to  be  28 
ppm  in  both  sexes  (equivalent  to  1.13 
mg/kg/day  in  males  and  1.46  mg/kg/day 
in  females).  The  LOEL  was  determined 
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to  be  120  ppm  iti  both  sexes  (equivalent 
to  5.0  mg/kg/day  in  males  and  6.52  mg/ 
kg/day  in  females)  based  on  decreased 
body  weight  g£|in  in  both  sexes  and 
decreased  ALT  )evels  in  males. 
Pyridaben  wasjiiot  carcinogenic  imder 
the  conditions  bf  the  test. 

iii.  Carcinogenicity  in  the  rodent 
(mouse).  CD-I  |if  ice  were  fed  0,  2.5,  8.0, 
25  and  80  ppmj  pyridaben  in  the  diet  for 
78  weeks.  The  NOEL  was  determined  to 
be  25  ppm  in  both  sexes  (equivalent  to 
2.78  mg/kg/day  in  both  sexes).  The 
LOEL  was  determined  to  be  80  ppm  in 
both  sexes  (equivalent  to  8.88  mg/kg/ 
day  in  males  and  9.74  mg/kg/day  in 
females)  based  on  decreased  body 
weight  gain,  decreased  food  efficiency 
and  changes  in  organ  weights  and 
histopathologyj  pyridaben  was  not 
carcinogenic  u^der  the  conditions  of  the 
test. 

6.  Animal  metabolism.  BASF 
Corporation  notes  that  metabolism  in 
animals  is  understood. 

7.  Threshold  effects.  Based  on  the 
available  chronic  toxicity  data,  EPA  has 
established  the  Reference  Dose  (RfD)  for 
pyridaben  at  0.005  mg/kg/day.  The  RfD 
for  pyridaben  i$  ibased  on  a  1-year 
feeding  study  in  dogs  with  a  threshold 
Lowest-Observed  Effect  Level  (LOEL)  of 
0.5  mg/kg/day  based  on  increased     • 
clinical  signs  atid  decreased  body 
weight  gain  in  bbth  sexes  and  an 
uncertainty  faci<^r  of  100. 

8.  Non-inresn^ld  effects.  Using  its 
Guidelines  for  C^arcinogenic  Risk 
Assessment,  Elj^  has  classified 
pyridaben  as  Group  "E"  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity!  itudies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  18-month  feeding 
study  in  mice  and  a  2-year  feeding  study 
in  rats  at  the  dosage  levels  tested.  The 
doses  tested  wejilB  adequate  for 
identifying  a  cancer  risk.  Thus,  a  cancer 
risk  assessment  is  not  necessary. 

C.  Aggregate  Ek^osure 

1.  Dietary  exposure — i.  Food.  Since 
P)rridaben  is  regulated  based  upon  non- 
carcinogenic  chtipnic  toxicity,  BASF 
conducted  a  DFJES  analysis  based  on 
anticipated  residue  levels  determined 
by  the  tolerance  support  branch  of  HED. 
The  anticipated  residue  levels  were 
derived  from  the  average  residue  levels 
from  field  trialsj  4:onducted  at  the 
maximum  propbised  use  rate  and 
minimum  pre-harvest  interval,  and  a 
correction  factor  of  2.3  to  account  for  all 
organosoluble  residues  as  determined 
by  EPA  HED.  TWs  analysis 
demonstrates  that  the  exposure  to  non- 
nursing  infants  <1  year,  the  most 
sensitive  sub-poitulation  is 


approximately  128.6%  of  the  RfD  and  to 
the  general  population  exposure  is 
approximately  18.6%.  Assuming  a 
conservative  pyridaben  market  share  of 
6^%  of  all  crop  uses,  then  the  most 
sensitive  sub-population  is 
approximately  83.8%  of  the  RfD  and  to 
the  general  population  exposure  is 
approximately  12.1%. 

li.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water  and  exposure 
from  non-occupational  sources.  Based 
on  the  studies  submitted  to  EPA  for 
assessment  of  environmental  risk,  BASF 
does  not  anticipate  exposure  to  residues 
of  pyridaben  in  drinking  water.  There  is 
no  established  Maximimi  Concentration 
Level  for  residues  of  pyridaben  in 
drinking  water  under  the  Safe  Drinking 
Water  Act.  BASF  has  not  estimated  non- 
occupational exposure  for  pyridaben 
since  the  current  registration  for 
pjnndaben  is  limited  to  commercial 
greenhouse  use  for  non-food  ornamental 
plants  and  the  only  other  use  will  be  for 
commercial  apple/pear  and  citrus 
production  The  potential  for  non- 
occupational exposure  to  the  general 
population  is  considered  to  be 
insignificant. 

D.  Cumulative  Effects 

BASF  also  considered  the  potential 
for  ciunulative  efi^ects  of  pyridaben  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  BASF  has 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  p)rridaben 
would  be  cumulative  with  those  of  any 
other  chemical  compounds. 

E.  Safety  Determination 

1.  U.S.  population.  Reference  Dose 
(RfD),  using  the  exposure  assumptions 
described  in  section  HI,  above,  BASF 
concludes  that  aggregate  exposure  to 
P)Tidaben  will  utilize  approximately 
12.1%  the  RfD  for  the  U.S.  population. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  pyridaben,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

2.  Infants  and  children. 
Developmental  toxicity  (delayed 
ossification)  was  observed  in 
developmental  toxicity  studies  using 
rats  and  rabbits.  The  No-Observed  Effect 


Level's  (NOEL's)  for  developmental 
effects  were  established  at  13  rag/kg/day 
in  the  rat  study  and  15  mg/kg/day  in  the 
rabbit  study.  The  developmental  effect 
observed  in  these  studies  is  believed  to 
be  a  secondary  effect  resulting  from 
maternal  stress  (decreased  body  weight 
gain  and  food  consumption). 

In  a  2-generation  reproduction  study 
in  rats,  pups  from  the  high  dose  group, 
which  were  fed  diets  containing  80  ppm 
(equivalent  to  6.31  and  7.82  m^kg/day 
in  male  and  females,  respectively) 
gained  less  weight  beginning  on 
lactation  day  14.  Parental  systemic 
toxicity  including  decreased  body 
weights,  body  weight  gains  and  food 
efficiency  in  males,  and  slightly 
decreased  body  weights  and  body 
weight  gains  in  females  during  lactation 
was  also  observed  in  the  high  dose 
group.  The  results  of  this  study  indicate 
that  the  loss  in  weight  gain  in  pups  from 
the  high  dose  group  was  affected  by 
nursing. 

No  clear  scientific  consensus  yet 
exists  to  define  the  most  appropriate 
endpoints  for  assessing  risk  in  children. 
However,  in  consideration  of  the  data 
that  show  both  developmental  and 
reproductive  toxicity  were  effects 
secondary  to  parental  toxicity,  BASF 
believes  that  the  established  Reference 
Dose  (RfD)  of  0.005  mg/kg/day  is  the 
most  conservative  approach  for 
assessing  risk  in  children.  Using  the 
exposure  assumptions  described  in 
section  5,  above,  BASF  has  concluded 
that  the  percent  of  the  RfD,  when 
adjusted  for  a  conservative  market  share 
of  65%,  that  will  be  utilized  by 
aggregate  exposiue  to  residues  of 
pyridaben  from  the  proposed  use  in 
citrus,  apples,  pears,  almonds,  peaches, 
plums,  and  grapes  is  approximately 
83.8%  for  non-nursing  infants  (<  1  year), 
the  most  sensitive  sub-population. 
Based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  residues  of 
pyridaben,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

F.  Other  Considerations 

The  qualitative  nature  of  the  residues 
in  plants  and  animals  is  adequately 
understood.  Residues  of  the  parent 
molecule,  pyridaben  are  the  only 
residues  of  concern.  Residues  of 
pyridaben  do  not  concentrate  in  the 
processed  commodities  apple  and  citrus 
juice.  There  is  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  pyridaben  in  or  on  food  with 
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a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
Endocrine  efliacts.  No  specific  tests  have 
been  conducted  with  pyridaben  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  efiiect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects.  However,  there  were  no 
significant  findings  in  other  relevant 
toxicity  studies,  i.e.,  teratology  and 
multi-generation  reproductive  studies, 
which  would  suggest  that  pyridaben 
produces  endocrine  related  effects. 

G.  International  Tolerances 

A  maximimi  residue  level  has  not 
been  established  for  pyridaben  by  the 
Codex  Alimentarius  Commission.    (PM 
10) 

2.  GMJA  Specialties 

PP  7G4891 

EPA  has  received  a  pesticide  petition 
(PP  7G4891)  from  GMJA  Specialties, 
1001  13th  Avenue  East,  Bradenton,  PL 
34208,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  PT807-HC1  in 
or  on  the  raw  agricultural  commodity 
oranges  at  0.01  ppm.  The  proposed 
analytical  method  is  extracting  PT807- 
HCl  from  whole  oranges,  juice,  and 
dried  pulp  using  organic  solvents  has 
been  validated.  Extracted  PT807-HC1 
residues  are  analyzed  using  high 
performance  liquid  chromatography 
(HPLC)  with  a  UV  detector.  The  limit  of 
quantitation  (LOQ)  of  the  method  is  0.01 
part  per  miUion  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fiilly 
evaluated  the  sufliciency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Plant  metabolism.  The  metabolism  of 
PT807-HC1  in  plants  and  animals  is 
imderstood.  In  plants  (oranges), 
unchanged  parent  is  the  only  residue 
identified  in  fruit.  Valencia  orange  trees 
were  treated  with  '*C  PT807-HC1  at  a 
nominal  rate  of  1,000  ppm 
(approximately  60x  the  maximum 
recommended  application  rate).  Fruit 
from  the  previous  season's  crop  present 
on  the  tree  at  the  time  of  application 
was  harvested  50  days  after  treatment 
(DAT)  and  mature  fruit  (not  present  on 
the  tree  at  application)  was  harvested 


370  DAT.  Total  radioactive  residue 
(TRR)  levels  were  0.538  ppm  in  50  DAT 
orange  samples  and  were  0.051  ppm  in 
370  DAT  orange  samples.  Most  of  the 
radioactivity  was  present  on  the  peel 
(88.63%  TRR  or  0.475  ppm  in  the  50 
DAT  fruit,  and  64.19%  TRR  or  0.033 
ppm  in  the  370  DAT  fruit).  Unchanged 
parent  PT807-HC1  was  detected  in  50 
DAT  mature  fruit  using  organic  solvents 
has  been  validated.  Extracted  PT807- 
HCl  residues  are  analyzed  using  HPLC 
with  a  UV  detector.  The  LCXJ  of  the 
method  is  0.01  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  has  been  conducted  and 
the  results  indicate  that  PT807-HC1 
exhibits  low  acute  oral,  dermal,  and 
inhalation  toxicity.  PT807-HC1  also  has 
low  potential  as  a  skin  or  eye  irritant 
and  is  not  a  skin  sensitizer. 

2.  Genotoxicity.  The  genotoxic 
potential  of  PT807-HC1  has  been 
assessed  in  an  Ames  Salmonella  assay, 
a  CHO  HGPRT  gene  mutation  assay,  a 
mouse  micronucleus  assay,  and  an  in 
vitro  CHO  assay  for  chromosomal 
aberrations.  The  in  vitro  chromosomal 
aberration  assay  was  positive  with  and 
without  metabolic  activation:  however, 
all  of  the  remaining  assays  were 
negative,  indicating  very  low  genotoxic 
potential  of  PT807  weakened  by  the 
negative  finding  in  an  in  vivo  study 
(mouse  micronucleus)  measuring  a 
similar  endpoint. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproductive 
toxicity  study  of  PT807-HC1  is  ongoing. 

4.  Analytical  method.  An  analytical 
method  capable  of  extracting  PT807-HC1 
from  whole  oranges,  juice,  and  dried 
pulp  using  organic  solvents  has  been 
validated.  Extracted  PT807-HC1  residues 
are  analyzed  using  high  performance 
liquid  chromatography  (HPLC)  with  a 
UV  detector.  The  limit  of  quantitation 
(LOQ)  of  the  method  is  0.01  ppm. 

5:  Magnitude  of  residues.  Seventeen 
field  trials  were  conducted  using 
various  varieties  of  oranges  in  California 
(4  trials),  Florida  (12  trials),  and  Texas 
(1  trial).  Two  of  the  trials  (1  in 
California  and  1  in  Florida)  were 
decline  studies  with  sampling  intervals 
of  0,  7, 14,  30,  and  60  days  after 
application.  For  all  other  trials,  oranges 
were  harvested  at  the  earliest  possible 
time  for  normal  commercial  harvest 
after  a  single  application  with  PT807- 
HCl  at  the  maximum  recommended 
application  rate  (6  g  a.i./A).  At  some  of 
the  test  sites  (depending  on  the  variety 
of  oranges),  the  previous  season's  crops 
was  present  on  ihe  tree  at  application 
for  these  trials,  oranges  were  collected  0 
to  68  days  after  treatment  (DAT).  In  all 


other  trials,  fruit  were  not  present  on  the 
trees  at  applications  and  mature  oranges 
were  collected  at  normal  harvest  (197  to 
359  DAT).  Samples  were  analyzed  for 
residues  of  PT807-HC1  by  HPLC  with 
UV  detection.  Residues  of  PT807-HC1 
were  nondetectable  (<0.01  ppm)  in  all 
treated  and  control  samples. 

A  processing  study  was  conducted 
using  oranges  treated  at  5x  the 
maximimi  application  rate  in  California. 
The  harvested  oranges  were  bom  the 
previous  season's  crop  and  were  on  the 
tree  at  the  time  of  application.  Therefore 
the  application  represents  the  maximum 
possible  residues.  No  detectable 
residues  were  measured  in  whole 
oranges,  juice,  or  oil.  Residues  of  PT807- 
HCl  were  detectable  in  dried  pulp  at 
0.015  and  0.017  ppm  (average  0.016 
ppm).  Correcting  the  measured  residues 
for  the  exaggerated  application  rate,  no 
detectable  residues  are  likely  in  any 
processed  product  of  oranges. 

Residues  of  PT807-Ha  were 
determined  to  be  stable  in  whole  ofange 
fruit,  oil.  juice,  and  dried  pulp  stored 
frozen  up  to  113  days. 

6.  Subchronic  toxicity.  Subchronic 
toxicity  studies  have  been  conducted 
with  PT807-HC1  in  mice,  rats,  and  dogs, 
In  dietary  studies  in  rats  and  dogs,  the 
most  notable  findings  include  decreased 
food  consumption  and  a  consequent 
decrease  in  bodyweight  gain.(resulting 
primarily  from  poor  palatability  of  the 
test  material).  Dogs  also  showed  a  trend 
toward  anemia,  and  males  showed 
arrested  or  delayed  sejcual  maturation  at 
the  high  dose  (equivalent  to 
approximately  222  mg/kg/day).  Mariced  * 
weight  loss  and  decreased  weight  gain 
was  observed  at  this  dose  and  this  dose 
level  is  considered  to  have  exceeded  a 
MTD.  Rats  dosed  by  gavage  showed 
signs  of  neurotoxic  effects  (tremors, 
incoordination,  changes  in  activity)  at 
doses  3"  mg/kg/day.  In  mice  treatment- 
related  decreased  food  consxmiption  and 
body  weight  gain  were  seen  in  males  at 
7,000  (HDT).  No  treatment-related 
toxicity  was  evident  at  dietary  doses  up 
to  3,500  ppm  (479  and  635  mg/kg/day 
for  males  and  females,  respectively). 

7.  Chronic  toxicity.  Chronic  toxicity 
studies  of  PT807-HC1  in  rats  and  doges 
are  currently  ongoing. 

8.  Animal  metabolism.  '<3»T807-Ha 
was  extensively  metabolized  and  readily 
eliminated  in  the  urine  and  feces 
following  oral  administration  to  a 
lactating  goat.  The  efficient  elimination 
processes  resulted  in  negligible  to 
modest  retention  of  radioactive  residues 
in  milk  and  tissues  (<0.2  %  of  the 
administered  dose).  No  residues  of 
unchanged  parent  were  identified  in 
tissues  or  milk.  The  rapid  elimination  of 
the  PT807-HC1  and  its  metabolites 
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coupled  with  jthe  highly  exaggerated 
dose  (approxi|i^ately  3,600x  the  dietary 
burden)  clearht  indicates  that  no 
detectable  residues  of  PT807-HC1  will 
accumulate  in  milk  and  tissues. 
9.  Metabolita  toxicology.  The 
metabolism  ol  ^>T807-HC1  in  oranges  has 
been  determined.  The  only  significant 
metabolite  is  unchanged  parent.  No 
detectable  residues  of  PT807-HC1  are 
anticipated  in  (granges  treated  at  the 
recommended  application  rate. 

C.  Aggregate  Bkposure 

1.  Dietary  exposure.  There  are  no 
anticipated  dietary  exposures  to  PT807- 
HCl  outside  of  those  requested  in  this 
temporary  tolerance  petition.  The 
chronic  dietary  exposure  firom  the 
consumption  of  oranges  and  its 
processed  products  treated  with  PT807- 
HCl  is  very  low.  The  exposure  is  only 
5.0  %  of  the  RjEp  (0.00063  mg/kg/day) 
for  the  most  highly  exposed  sub- 
population,  cbudren  1  to  6  years  old. 
The  dietary  exposure  is  only  1.7%  of  the 
RfD  (0.00021  ing/kg/day)  for  the  U.S. 
population.     |  { 

2.  Food.  The  proposed  temporary 
tolerance  of  O.Ol  ppm  was  used  for  the 
residue  level  to  calculate  the  dietary 
exposure  from  residues  of  PT807-HC1  in 
or  on  oranges.  Based  on  the  processing 
study,  there  is  no  anticipated 
concentration  of  residues  of  PT807-HC1 
in  processed  products  of  oranges, 
therefore,  the  proposed  temporary 
tolerance  level  ^or  whole  oranges  was 
also  used  for  the  processed 
commodities.  For  the  purpose  of 
calculating  a  v|Orst-case  estimate,  it  was 
assumed  that  1(^0%  of  the  oranges  and 
their  processed  products  were  treated 
with  PT807-HCI. 

3.  Drinking  water.  Based  on  the 
results  of  the  GENEEC  model,  the  56- 
day  chronic  EEC  (calculated  from  the 
lowest  Koc  valii^  measured  for  PT807- 
HCl)  is  0.315  mW/L.  Using  the  standard 
drinking  wateifconsumption  scenarios 
of  2  liters  per  diy  for  a  70-kg  adult  and 
1  liter  per  day  for  a  10  kg  child,  the 
calculated  consumption  of  PT807-HC1 
in  drinking  is  OJ009  fig/kg/daj^  for  an 
adult  and  0.032  ^g/kg/day  for  a  child. 
These  consumption  values  correspond 
to  0.7%  of  the  RfD  for  adults  and  2.6% 
of  the  RfD  for  children.  As  discussed 
above,  drinking  water  concentrations 
calculated  by  the  GENEEC  procedure 
represent  very  qonservative  screening 
level  assessmetits  of  drinking  water 
exposure.  Finai|y,  the  above  drinking 
water  calculatibfns  use  the  water 
concentration  Calculated  from  the 
lowest  Koc  valu9  measured  for  PT807- 
HCl.  Three  of  fbjur  soils  tested  gave  Koc 
values  that  are  litiore  than  10-fold  higher. 


leading  to  comspondingly  lower 
calculated  vmei  concentrations. 

4.  Non-dietary  exposure.  There  are 
ciurently  no  registered  uses  for  PT807- 
HCl,  and  therefore,  there  is  no 
anticipated  non-occupational  exposure 
to  the  chemical. 

D.  Cumulative  Effects 

GMJA  Specialities  is  not  aware  of  any 
currently  registered  products  that  are 
structurally  similar  to  PT-807-HC1  or 
that  would  be  likely  to  share  a  common 
mechanism  of  action.  Therefore,  no 
ciunulative  exposures  are  considered  in 
the  PT807-HC1  dietary  risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  TTie  chronic 
dietary  exposure  from  the  consumption 
of  oranges  and  its  processed  products 
treated  with  FT807-HC1  is  very  low.  The 
exposiue  is  only  5.0  %  of  the  RflD 
(0.00063  mg/kg/day)  for  the  most  highly 
exposed  sub-population,  children  1  to  6 
years  old.  The  dietary  exposure  is  only 
1.7%  of  the  RfD  (0.00021  mg/kg/day)  for 
the  U.S.  population. 

2.  Infants  and  children.  The  reference 
dose  is  conservatively  calculated  using 
a  very  high  (10,000-fold  )  safety  factor 
for  children.  Based  on  currently 
available  data,  PT807-HC1  does  not 
present  a  unique  hazard  to  infants  or 
children  and  there  is  no  evidence  that 
children  are  likely  to  be  more  sensitive 
to  the  toxic  effects  of  PT807-HC1.  A  2- 
generation  reproductive  toxicity  study 
with  PT807-HC1  in  rats  is  currently 
ongoing.  PT807-HC1  showed  evidence  of 
developmental  effects  in  rats  only  at  a 
severely  maternally  toxic  dose  level.  No 
evidence  of  developmental  toxicity  was 
seen  in  rabbits. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (Codex  Maximum  Residue 
Levels  (MRLs)  for  PT807-HC1.    (PM  22) 

3.  Rohm  &  Haas  Company 

PP  3F4229 

EPA  has  received  a  pesticide  petition 
(PP  3F4229)  from  Rohm  &  Haas 
Company,  Philadelphia,  PA,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
oxyfluorfen  in  or  on  the  raw  agricultural 
commodities  peanut  meat,  meal,  vine, 
hay,  crude  oil,  soap  stock,  and  refined 
oil  at  0.05  ppm  and  peanut  hulls  at  0.10 
ppm.  The  proposed  analytical  method 
involves  extraction  from  the  raw 
agricultural  commodity  with  methanol 
or  acetonitrite.  Extracts  are  refluxed  in 
presence  of  NaOH  and  Al  to  reduce  and 
or  hydrolyze  residues  to  4-(2-chloro-4- 


(trifluoromethyl)-phenoxy)-2- 
ethoxybenzenenamine.  The  derivatives 
are  partitioned  into  hexane  and 
heptafluorobutyryl  derivatives  prepared. 
Following  Florisel  cleanup,  residues  are 
determined  by  electron  capture  GLC. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  hilly  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
chemical  identities  of  potential  plant 
residues  resulting  from  the  use  of 
oxyfluorfen  have  been  elucidated.  The 
principal  residue  in  plants  is  parent 
05^flurofen. 

The  chemical  identities  of  potential 
animal  residues  resulting  from 
consumption  of  oxyfluorfen-treated 
crops  have  been  elucidated.  Parent 
oxyfluorfen  is  the  principal  residue  in 
animal  tissues.  Oxyfluorfen  residues  do 
not  transfer  to  milk  (concentration  <0.01 
ppm  at  lOx  dose).  Residues  also  do  not 
appreciably  transfer  to  cow  muscle, 
liver  and  kidney  (highest  level  0.011 
ppm  at  lOx  dose).  Residues  are  present 
in  cow  fat  at  low  levels  (less  than  0.01 
at  Ix  dose).  Residues  in  eggs  and  hen 
liver  are  0.02  ppm  or  less  on  average  at 
a  Ix  dose,  and  less  than  0.01  ppm  in 
muscle  at  the  Ix  dose.  Residues 
approach  0.2  ppm  in  hen  fat  at  the  Ix 
dose. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  oxyfluorfen  in 
or  on  food  with  a  Umit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  in.  these  proposed 
tolerances.  EPA  has  provided 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2.  Rm.  1132, 
1921  Jefferson  Davis  Highway, 
Arlington,  Virainia,  703-305-5805. 

3.  Magnitude  of  the  residues.  Residue 
studies  have  been  conducted  in 
accordance  with  the  geographic 
distribution  mandated  by  the  EPA  for 
peanuts.  Oxyfluorfen  residues  were  not 
detectable  in  nutmeat  |NDR  <LOQ  = 
0.01  mg/kgl  or  peanut  hay  (NDR<LOQ  = 
0.03  mg/kg).  Tolerances  of  0.05  ppm  in 
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nutmeat  and  hay  are  proposed  based  on 
these  data.  Residues  were  not  measured 
in  processed  fractions  of  peanuts  and 
tolerances  are  not  proposed  because 
residues  are  not  likely  to  exceed  the 
proposed  0.05  ppm  tolerance  level  for 
nutmeat  since  the  maximum  theoretical 
concentration  factor  for  process 
fractions  is  2x. 

B.  Toxicohgical  Profile 

1.  Acute  toxicity.  Oxyfluorfen  is 
practically  nontoxic  by  the  oral,  dermal, 
and  respiratory  routes  of  exposure,  is 
nonirritating  to  the  skin  and  moderately 
irritating  to  the  eye. 

2.  Genotoxicity.  In  vitro  tests  in 
salmonella  and  mouse  lymphoma  cells 
have  indicated  the  potential  for 
genotoxicity.  In  vivo  tests  do  not  show 
a  potential  for  adverse  chromosal 
effects. 

3.  Reproductive  and  developmental 
toxicity.  Maternal  and  developmental 
toxicity  were  noted  at  an  oxyfluorfen 
dose  of  183  mg/kg/day  (NOEL  of  18  mg/ 
kg/day)  in  rats  and  at  a  dose  of  30  mg/ 
kg/day  (NOEL  of  10  mg/kg/day)  in 
rabbits.  Reductions  in  body  weight  of 
offspring  and  histopathologic  alteration 
of  the  kidneys  of  parents  were  observed 
with  a  dose  of  oxyfluorfen  of  -80  mg/ 
kg/day  (NOEL  -20  mg/kg/  day)  in  a  rat 
2-generation  reproduction  study. 

4.  Subchronic  and  chronic  toxicity. 
Adverse  effects  on  the  liver  marked  the 
LOEL  in  all  three  chronic  toxicity 
studies  with  NOELs  of  2.5,  2.0,  and  0.3 
mg/kg/day  seen  in  the  dog,  rat,  and 
mouse  studies  respectively.  A 
statistically  significant  positive  dose- 
related  trend  for  liver  adenomas  and 
carcinomas  was  observed  in  the  chronic 
mouse  study  and  oxyfluorfen  is 
classified  as  a  Group  C  chemical  Ity 
EPA.  A  reference  dose  of  0.003  mg/kg/ 
day  and  a  Ql*  of  0.128  (mg/kg/day)  ' 
has  been  set  by  the  Agency. 

5.  Animal  metabolism.  Animal 
metabolism  studies  have  been 
conducted  on  farm  animals  using  laying 
hens  and  lactating  goats  and  in  a 
laboratory  animal  (rat).  These  studies 
were  reviewed  and  accepted  by  the 
Agency.  EPA  has  concluded  that  the 
metabolism  of  oxyfluorfen  in  animals  is 
adequately  understood. 

C.  Aggregate  Exposure 

1.  Food.  To  determine  chronic  (using 
the  RfD)  and  cancer  (using  the  Ql* 
approach)  risks,  refined  dietary 
exposure  estimates  using  percent  of 
crop  treated  and  anticipated  residues 
were  utilized  for  registered  uses  of 
oxyfluorfen  with  established  tolerances 
on  the  following  food  and/ or  animal 
feed  items:  dates,  figs,  guava,  loquats, 
olives,  papaya,  persimmon. 


pomegranate,  plantains,  kiwi,  cocoa 
butter,  coffee,  artichokes,  taro-roots  and 
greens,  garlic,  shallots,  cauliflower,  bok- 
choy,  and  other  Chinese  variety  cole 
crops,  dry  beans,  crabapples,  quince, 
blackberry,  raspberry,  Brazil  nut, 
cashew,  chestnuts,  hazelnuts,  hickory 
nuts,  macadamias,  pecans,  horseradish, 
peppermint,  spearmint,  pistachio  nuts, 
cotton,  cherries,  nectarines,  pliuns. 
prunes,  almonds,  walnuts,  bananas, 
broccoli,  cabbage,  apricots,  nutmeat, 
milk,  onions,  soybeems,  apples,  pears, 
peaches,  grapes,  and  com.  Actual 
residues  are  expected  to  be  quite  low 
because  the  majority  of  the  use  patterns 
direct  sprays  onto  weeds  or  soil  and 
away  from  the  crop.  There  are  long 
preharvest  intervals  for  sprays  which 
are  directly  applied  to  crops. 

Acute  dietary  exposure  (food  only) 
was  calculated  using  th&TMRC  (worst 
case)  assiunptions. 

2.  Drinking  water.  The  Agency  has 
reviewed  environmental  fate  data  which 
indicate  that  oxyfluorfen  is  persistent 
but  nonmobile.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  oxyfluorfen  in  drinking 
water.  No  health  advisory  levels  for 
oxyfluorfen  in  drinking  water  have  been 
established.  As  noted  in  "Pesticides  in 
Groundwater  Database"  EPA  734-12-92- 
001,  September  1992,  188  wells  were 
monitored  in  Texas  in  1987  and  1988. 
No  detectable  residues  of  oxyfluorfen 
were  found  in  any  of  the  samples. 

While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figiire  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  oxyfluorfen  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  In 
addition,  chronic  exposure  to 
oxyfluorfen  residues  resulting  from 
potential  water  exposiu«  would  not 
increase  the  total  cancer  risk  so  that  it 
exceeds  the  Agency's  level  of  concern. 
The  potential  exposures  associated  with 
oxyfluorfen  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound  for  RfD 
exposure  considerations,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 
Despite  the  potential  for  acute 
exposure  to  oxyfluorfen  in  drinking 
water,  it  is  not  expected  that  the 
aggregate  acute  exposure  will  exceed  the 
Agency's  level  of  concern  if  the 
tolerance  being  considered  in  this 
document  were  granted.  The  potential 
acute  term  exposures  associated  with 
oxyfluorfen  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 


prevent  the  Agency  fit)m  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  Non-dietary  exposure.  Oxyfluorfen 
is  registered  for  outdoor  residential  use. 
Acceptable,  reliable  data  are  not 
ciurently  available  with  which  to  assess 
acute  risk.  However,  based  on  the 
available  residential  exposure  data  and 
the  best  professional  judgment  of 
scientists  who  have  worked  with  the 
available  occupational  exposure  data, 
5%  of  the  risk  for  outdoor  residential 
uses  is  a  reasonable,  protective  default 
assimiption  for  this  pesticide.  Chronic 
exposure  to  oxyfluorfen  residues 
resulting  bom  potential  outdoor 
residential  exposure  would  not  increase 
the  total  chronic  or  cancer  risks  so  that 
they  exceed  the  Agency's  level  of 
concern. 

Theoretically,  it  is  also  possible  that 
a  residential,  or  other  non-dietary, 
exposure  could  be  combined  with  the 
acute  toted  dietary  exposure  frpm  food 
and  water.  However,  the  Agency  does 
not  believe  that  aggregating  multiple 
exposure  to  large  amounts  of  pesticide 
residues  in  the  residential  environment 
via  multiple  products  and  routes  for  a 
one-day  exposure  is  a  reasonably 
probable  event.  It  is  highly  imlikely 
that,  in  one  day,  an  individual  would 
have  multiple  high-end  exposures  to  the 
same  pesticide  by  treating  their  lawn 
and  garden,  treating  their  house  via 
crack  and  crevice  application, 
swimming  in  a  pool,  and  be  maximally 
exposed  in  the  food  and  water 
consumed. 

D.  Cumulative  Effects 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
oxyfluorfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
oxyfluorfen  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  oxyfluorfen  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Endocrine  Effects 

The  toxicity  studies  required  by  EPA 
for  the  registration  of  pesticides  measure 
numerous  endpoints  with  sufficient 
sensitivity  to  detect  potential  endocrine- 
modulating  activity.  No  effects  have 
been  identified  in  subchronic,  chronic, 
reproductive,  or  developmental  toxicity 
studies  to  indicate  any  endocrine- 
modulating  activity  by  oxyfluorfen. 
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More  importantly,  the  multi-generation 
reproduction  itudy  in  rodents  is  a 
complex  study  design  which  measures  a 
broad  range  qlendpoints  in  the 
reproductive  ^stem  and  in  developing 
offspring  that  are  sensitive  to  alterations 
by  chemical  agents.  Oxyfluorfen  has 
been  tested  in  two  separate  multi- 
generation  sti^dies  and  each  time  the 
results  demoi|$trated  that  oxyfluorfen  is 
not  a  reprodujqtive  toxin. 

F.  Safety  Det^^ination 

1.  U.S.  popWation—  i.  Chronic  RfD 
and  cancer  rikk.  Using  the  refined 
dietary  exposure  assumptions  described 
above  and  taking  into  account  the 
completeness,  tnd  reliability  of  the 
toxicity  data,  it  is  concluded  that 
aggregate  dietia^  exposure  (food  only)  to 
oxyfluorfen  wfill  utilize  0.04%  of  the 
RfD  for  the  general  United  States 
population.  EPA  has  no  concern 
generally  for  ^icposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  beloiw  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
oxyfluorfen  in  drinking  water  and  from 
the  5%  defau|t|-Ievel  contribution  from 
non-dietary.  i^<|noccupational  exposure, 
it  is  not  expeatbd  the  aggregate  exposure 
will  exceed  100%  of  the  RfD.  As  noted 
above,  oxyfluorfen  has  been  classified  as 
a  Group  C  chemical  by  the  Agency 
based  on  livei  Adenomas  and 
carcinomas  ini  the  20-month  mouse 
feeding  study!  The  Agency  recommends 
using  Uie  Ql*  approach  to  assess  cancer 
risk.  A  value  of  0.067  (mg/kg/day)'  is 
recommended. 

The  refined  dietary  assumptions  for 
existing  oxyfluorfen  tolerances  plus 
those  proposed  for  peanuts  result  in  an 
Anticipated  Residue  Contribution  (ARC) 
that  is  equivalaat  to  a  risk  of  8.0  x  10-^ 
(food  only).  Actual  residues  are 
expected  to  be  quite  low  because  the 
majority  of  tha  use  patterns  direct 
sprays  onto  we^ds  and  away  from  the 
crop  and  ther^  ^are  long  preharvest 
intervals  for  s^itiys  which  are  directly 
applied  to  crotis.  Environmental  fate 
data  indicate  mat  oxyfluorfen  strongly 
adheres  to  soi|,|does  not  leach  into 
groundwater  and  has  not  been  detected 
in  sampled  groundwater.  Based  on  this 
information,  opcurrence  of  oxyfluorfen 
in  drinking  wkt|er  is  unlikely.  Outdoor 
residential  uses  of  oxyfluorfen  are 
limited  and  exposure  is  expected  to  be 
low.  Oxyfluorfen  is  toxic  to  lawn  grasses 
and  certain  ornamental  plants,  and  use 
is  generally  liiii|ited  to  spot  treatments 
for  nonselective  weed  control.  Chronic 
exposure  to  oxyfluorfen  residues 
resulting  from  Ootential  residential  and/ 
or  water  expostiire  would  not  increase 


the  total  cancer  risk  so  that  it  exceeds 
the  Agency's  level  of  concern.  There  is 
a  reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  oxyfluorfen  residues. 

ii.  Acute  risk.  The  acute  dietary 
exposure  endpoint  of  concern  for 
oxyfluorfen  is  fused  stemebrae  in 
developing  pups  which  was  observed  in 
the  rabbit  developmental  study.  The 
population  subgroup  of  concern  is 
females  13+  years  old  (women  of 
childbearing  age).  For  this  subgroup,  the 
calculated  MOE  at  the  high  end 
exposure  is  greater  than  5,000.  The 
Agency  considers  dietary  (food)  MOEs 
of  greater  than  100  to  be  acceptable  for 
oxyfluorfen.  Acute  dietary  exposure 
(food  only)  was  calculated  using  the 
TMRC  (worst  case)  assumptions. 

In  the  absence  of  data  for  drinking 
water  exposure,  the  ranges  of  exposure 
being  considered  by  the  Agency  for 
consumption  of  contaminated  water 
will  be  reserved  for  drinking  water.  The 
aggregate  MOE  level  of  concern  for 
dietary  plus  the  addition  of  upperbound 
estimates  for  drinking  water  is  not  likely 
to  raise  the  MOE  level  of  concern  above 
150.  Despite  the  potential  for  acute 
exposure  to  oxyfluorfen  in  drinking 
water,  it  is  not  expected  that  the 
aggregate  exposure  will  exceed  the 
Agency's  level  of  concern  if  the 
tolerance  being  considered  in  this 
document  were  granted.  It  is  therefore 
concluded  that  the  potential  acute 
exposure  associated  with  oxyfluorfen  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

2.  Infants  and  Children.  The 
toxicology  database  is  complete  for 
oxyfluorfen  relative  to  prenatal  and 
postnatal  toxicity.  In  the  developmental 
toxicity  study  in  rabbits,  at  the 
maternally  toxic  dose  of  30  mg/kg/day, 
there  were  developmental  anomalies 
(fused  stemebrae)  in  the  fetuses  which 
demonstrated  that  prenatal  toxicity 
should  be  evaluated  by  an  acute  dietary 
risk  estimate.  The  acute  dietary  MOE  for 
pregnant  women  13+  years  old  is  greater 
than  5,000  based  on  a  developmental 
NOEL  of  10  mg/kg/day.  This  MOE  is 
much  higher  than  the  minimal 
acceptable  MC^  (100  for  dietary-food 
only)  and  suggests  that  prenatal 
developmental  risks  to  infants  and 
children  from  exposure  to  oxyfluorfen 
dietary  residues  is  not  a  concern. 
Additionally,  the  rabbit  developmental 
NOEL  of  10  mg/kg/day  is  33  times 
greater  than  the  NOEL  of  0.3  mg/kg/day 
used  to  calculate  the  RfD.  In  the 
developmental  toxicity  study  in  rats. 


both  the  developmental  and  maternal 
NOEL  and  LOcL  of  18  and  183  mg/kg/ 
day.  respectively,  occurred  at  the  same 
dose  levels  and  demonstrates  that  there 
is  no  special  sensitivity  in  infants  and 
children  exposed  to  oxyfluorfen. 
Although  the  developmental  findings  in 
the  rat  were  severe  effects,  the 
developmental  NOEL  of  18  mg/kg/day  is 
greater  than  the  rabbit  developmental 
NOEL  of  10  mg/kg/day  used  to  calculate 
acute  dietary  MOEs.  Therefore,  the 
acute  dietary  risk  estimates  calculated 
from  the  rabbit  developmental  NOEL  are 
lower  than  acute  dietary  MOEs  which 
could  be  calculated  for  the  more  severe 
effects  occurring  in  rats  above  the  NOEL 
of  18  mg/kg/day.  By  basing  the  acute 
dietary  MOEs  on  the  NOEL  in  the  most 
sensitive  species  (rabbit),  pregnant 
women  are  protected  against  both  types 
of  prenatal  toxicity  effects  as  seen  in  the 
rat  and  rabbit  developmental  toxicity 
studies.  Therefore,  there  are  no 
significant  prenatal  toxicity  concerns  for 
infants  {md  children  due  to  the  high 
MOE  for  pregnant  women  13+  years  old. 
In  the  2-generation  reproductive  toxicity 
study  in  rats  used  to  assess  the  postnatal 
toxicity  potential  of  infants  and 
children,  the  NOEL  and  LOEL  of  20  mg/ 
kg/day  and  80  mg/kg/day,  respectively, 
for  developmental/reproductive  and 
systemic  toxicity  demonstrated  that 
there  are  no  pup  toxicity  effects  in  the 
absence  of  parental  toxicity  (NOEL  and 
LOEL  are  the  same  for  pups  and 
parental  animals).  Therefore,  there  are 
no  special  postnatal  sensitivities  in 
infants  and  children  which  can  be 
attributed  to  the  findings  of  the  2- 
generation  reproductive  toxicity  study 
in  rats.  Additionally,  the 
developmental/reproductive  NOEL  of 
20/mg/kg/day  (which  is  the  NOEL  for 
decreased  litter  size  at  birth  as  well  as 
decreased  pup  body  weight]  and  the 
parental  systemic  NOEL  of  20  mg/kg/ 
day  is  66  times  greater  than  the  NOEL 
of  0.3  mg/kg/day  used  to  calculate  the 
RflD. 

Based  on  the  above,  EPA  concludes 
that  reliable  data  support  use  of  the 
standard  hundredfold  margin  of 
exposure/uncertainty  factor  and  that  an 
additional  margin/factor  is  not  needed 
to  protect  the  safety  of  infants  and 
children. 

i.  Chronic  risk.  Using  the  refined 
exposure  assumptions  described  above 
and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  it  is  concluded  that 
aggregate  dietary  exposure  to 
oxyfluorfen  will  utilize  0.05%  of  the 
RflD  for  infants  and  0.08%of  the  RfiD  for 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
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or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
oxyfluorfen  in  drinking  water  and  from 
non-dietary,  nonoccupational  exposure, 
the  chronic  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  RfD. 
There  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  chronic  aggregate  exposure  to 
oxjjfluorfen  residues. 

li.  Acute  risk.  As  mentioned  above, 
the  acute  dietary  exposure  endpoint  of 
concern  for  oxyfluorfen  is  fused 
stemebrae  in  developing  pups  which 
was  observed  in  the  rabbit 
developmental  study.  The  population 
subgroup  of  concern  is  females  13-t- 
years  old  (women  of  childbearing  age). 
For  this  subgroup,  the  calculated  MOE 
at  the  high  0nd  exposure  is  greater  than 
5.000.  The  Agency  considers  dietary 
(food)  MOEs  of  greater  than  100  to  be 
acceptable  for  oxyfluorfen.  Acute 
dietary  exposure  (food  only)  was 
calculated  using  the  TMRC  (worst  case) 
assumptions. 

In  the  absence  of  data  for  drinking 
water  exposure,  the  ranges  of  exposure 
being  considered  by  the  Agency  for 
consiunption  of  contaminated  water 
will  be  reserved  for  drinking  water. 
Based  on  the  ranges  under 
consideration,  the  aggregate  MOE  level 
of  concern  for  dietary  plus  the  addition 
of  drinking  water  is  not  likely  to  raise 
the  MOE  above  the  Agency's  level  of 
concern.  The  large  MOE  calculated  for 
this  use  of  oxyfluorfen  provides 
assurance  that  there  is  a  reasonable 
certainty  of  no  harm  for  infants  and 
children. 

G.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  levels  (MRL's)  established  for 
residue  of  oxyfluorfen  in  or  on  raw 
agricultural  commodities.    (PM  23) 
[FR  Doc.  98-557  Filed  l-S-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-44645;  FRL-S763-9] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  n-amyl  acetate 
(CAS  No.  628-63-7),  and  alkyl  glycidyl 
ether  (CAS  No.  120547-52-6).  These 


data  were  submitted  pursuant  to 
enforceable  testing  consent  agreements/ 
orders  issued  by  EPA  imder  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SW.. 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.goy. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60.  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement'that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 

I.  Test  Data  Submissions 

Test  data  for  n-amyl  acetate  were 
submitted  by  RegNet  Environmental 
Services  on  behalf  of  Union  Carbide 
Corporation  pursuant  to  a  TSCA  section 
4  enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  EPA  received 
the  data  on  October  29. 1997.  The 
submission  includes  a  final  report 
entitled  "A  13-Week  Inhalation 
Neurotoxicity  Study  By  Whole-Body 
Exposure  of  n-Amyl  Acetate  Vapor  in 
the  Albino  Rat."  Tliis  chemical  is 
primarily  used  as  a  solvent  for 
nitrocellulose  lacquers  and  paints. 
Other  IcU^e  uses  are  as  extraction 
solvents  in  penicillin  manufactiu^  and 
electrostatic  spray  coatings  for 
automobiles.  Miscellaneous  uses 
include  a  solvent  in  photographic  film, 
leather  polishes,  dry  cleaning 
preparations,  and  as  a  flavoring  agent. 

Test  data  for  alkyl  glycidyl  ether  were 
submitted  by  The  Society  of  the  Plastics 
Industry.  Inc.  Epoxy  Resin  Systems 
Alkyl  Glycidyl  Ether  Task  Force.  The 
following  companies  comprise  the  Task 
Force:  Air  Products  and  Chemicals  Inc.; 
Callaway  Chemical  Company;  Ciba- 
Geigy  Corporation;  CVC  Specialty 
Chemicals;  and  Shell  Chemical 
Company.  The  submission  includes . 
three  final  reports  entitled  (1)  "Alkyl 
Glycidyl  Ether:  2- Week  Range  Finding 
and  13- Week  Repeated  Dose  Dermal 
Toxicity  Study  in  Fischer  344  Rats,  (2) 
"A  Dermal  Developmental  Toxicity 
Screening  Study  of  Alkyl  Glycidyl 
Ethers  in  Rats,"  and  (3)  "Bacterial 
Reverse  Mutation  Assay  with  an 
Independent  Repeat  Assay."  These 
reports  were  submitted  in  accordance 
with  a  TSCA  section  4  enforceable 
testing  consent  agreement/order  at  40 


CFR  799.5000.  The  first  two  reports 
were  received  by  EPA  on  November  12, 
1977  and  the  third  report  was  received 
by  EPA  on  November  18. 1997.  This 
chemical  is  used  as  an  epoxy  resin 
additive  and  as  a  modifier  for  other 
epoxides  in  flooring  and  adhesives. 
EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  hasjsstablished  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44645).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  bom 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidentied  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office).  Rm.  B-607  Northeast 
Mall.  401  M  St.,  SW.,  Washington,  DC 
20460.  Requests  for  documents  should 
be  sent  in  writing  to:  Environmental 
Protection  Agency.  TSCA 
Nonconfidential  Information  Center 
(7407).  401  M  St.,  SW.,  Washington,  DC 
20460  or  fax:  (202)  260-5069  or  e-mail: 
oppt.ncic@epamail.epa.gov. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection,  Test  data. 
Dated:  December  22. 1997. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  98-560  Filed  1-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42199B;  FRL-6769-1) 

Enforceable  Consent  Agreement 
Development  for  Maleic  Anhydride; 
Solicitation  of  Interested  Parties  and 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  interested 
parties  who  want  to  monitor  or 
participate  in  negotiations  on  an 
enforceable  consent  agreement  (ECA) 
concerning  the  use  of  pharmacokinetics 
(PK)  studies  and  mechanistic  data  to 
Jielp  meet  testing  requirements  for 
maleic  anhydride  in  the  proposed 
hazardous  air  pollutants  (HAPs)  test 
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rule.  In  additic  ii,  EPA  invites  all 
interested  part  is  to  attend  a  public 
meeting  to  initiate  negotiations  on  the 
ECA  for  maleic  anhydride. 
DATES:  EPA  must  receive  written 
notification  requesting  designation  as  an 
interested  partylfor  maleic  anhydride  on 
or  before  Janumr  30, 1998.  Those 
persons  who  iq^ntify  themselves  as 
interested  parties  for  maleic  anhydride 
may  submit  wijitten  comments  to  EPA 
on  the  PK  propjosal  for  this  chemical,  on 
EPA's  prelimin^  technical  analysis, 
and  on  other  niiaterials  in  the  docket  for 
the  proposed  H^s  test  rule,  that  relate 
to  the  ECA  prodbss  for  this  chemical  by 
January  30, 19^$. 

The  public  mating  is  scheduled  from 
9  a.m.  to  1  p.mi  pn  February  6, 1998. 
ADDRESSES:  Ea^h  comment  must  bear 
the  docket  conuiol  number,  OPPTS- 
42199B.  All  coniments  should  be  sent  in 
triplicate  to:  0#T  Document  Control 
Officer  (7407),  QfBce  of  Pollution 

'oxics.  Environmental 
,40lMSt.,SW.,Rm. 
■er,  Washington,  DC 


Prevention  ani 
Protection  Age 
G-099,  East  To 
20460. 
EPA  will  ad 


ss  these  comments  at 
the  public  meetihg. 

Comments  and  data  may  also  be 
submitted  electrpnically  to: 
oppt.ncic@epaiWl.epa.gov  following 
the  instructions  under  Unit  VI.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.; . 

All  comment$i  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claiined  as  CBI  must  also  be 
submitted  and  ^11  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  whicHthey  believe  is  entitled 
to  treatment  as  (IBI  by  EPA  must  assert 
a  business  confldentiality  claim  in 
accordance  wit|  40  CFR  2.203(b)  for 
each  such  portioi.  This  claim  must  be 
made  at  the  tim^  that  the  information  is 
submitted  to  EpA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submisstim,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

The  public  meeting  will  be  held  at 
EPA  HeadquartMs.  401  M  St.,  SW., 
Washington,  DC  In  the  EPA  Conference 
Center,  North  Conference  Area  in  Room 
1. 

fOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7408),  Rm.  E-543B,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  1  ^  -otection  Agency,  401 
M  St.,  SW.,  Wasliington,  DC  20460; 


telephone:  (202)  554-1404,  TDD:  (202) 
554-0551;  e-mail  address:  TSCA- 
Hotline@epamail.epa.gov. 

For  technical  information:  Richard  W. 
Leukroth,  Jr.,  Project  Manager,  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-8850;  e-mail  address: 
leukroth.richdepamail.epa.gov. 
SUPPLEMENTARY  MRMMATION: 

I.  Electronic  Availability 

Internet:  Electronic  copies  of  this 
document  and  various  support 
documents  are  available  from  the  EPA 
Home  Page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1998/). 

n.  Background 

EPA  proposed  health  effects  testing 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  on  June 
26.  1996.  for  a  number  of  HAPs 
chemicals  (61  FR  33178)  (FRL-4869-1). 
As  indicated  in  the  proposed  HAPs  test 
rule,  EPA  would  use  the  data  obtained 
from  testing  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  (CAA),  including  the 
determination  of  residu^  risk,  the 
estimation  of  the  risks  associated  with 
accidental  releases  of  chemicals,  and 
determinations  whether  substances 
should  be  removed  from  the  CAA 
section  112(b)(1)  list  of  hazardous  air 
pollutants  (delisting).  The  data  also 
would  be  used  by  other  Federal  agencies 
(e.g.,  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH).  Occupational  Safety 
and  Health  Administration  (OSHA).  and 
Consumer  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs. 

In  tne  proposed  HAPs  test  rule,  EPA 
invited  the  submission  of  proposals  for 
PK  studies  for  the  HAPs  chemicals, 
which  could  provide  the  basis  for 
negotiation  of  EGAs.  These  PK  studies 
would  be  used  to  inform  EPA  about  the 
use  of  route-to-route  extrapolation  of 
toxicity  data  from  routes  other  than 
inhalation  to  predict  the  effects  of 
inhalation  exposure,  as  an  alternative  to 
testing  proposed  under  the  HAPs  test 
rule.  EPA  received  a  PK  proposal  for 
maleic  anhydride  from  the  Chemical 
Manufacturers  Association.  Maleic 
Anhydride  Panel  (CMA  MA  Panel)  on 
November  8. 1996.  Based  on  the  PK 
proposal  received  for  maleic  anhydride, 


the  Agency  developed  a  preliminary 
technical  analysis.  A  copy  of  this 
preliminary  technical  analysis  was  sent 
to  the  CMA  MA  Panel  on  July  10, 1997. 
The  CMA  MA  Panel  reviewed  EPA's 
analysis  and  notified  EPA  on  September 
3, 1997.  that  it  has  a  continued  interest 
in  pursuing  the  ECA  process.  A  copy  of 
the  PK  proposal,  the  EPA  preUminary 
technical  analysis  and  related 
references,  and  correspondence  is 
contained  in  the  public  record  for  this 
ECA  process.  These  materials  will  be 
used  during  discussions  at  the 
negotiating  meeting.  EPA  has  decided  to 
proceed  with  the  ECA  process  for 
maleic  anhydride  and  is  providing 
public  notice  that  the  Agency  is  hereby 
initiating  the  procedures  for  ECA 
negotiations  for  the  HAP  chemical, 
maleic  anhydride.  The  procedures  for 
ECA  negotiations  are  described  at  40 
CFR  790.22(b).  EPA  intends  to  publish, 
asappropriate,  additional  Fedmal 
Register  documents  to  solicit  interested 
parties  and  announce  public  meetings 
for  other  HAPs  chemicals  for  which  PK 
proposals  were  submitted. 

The  proposed  HAPs  test  rule,  as 
amended  on  December  24, 1997  (62  FR 
67466)  (FRL-5742-2).  and  the  ECA 
negotiations  on  chemicals  included  in 
the  proposed  rule  are  separate  and 
parallel  activities.  While  the  Agency's 
objective  of  obtaining  data  could  be 
accomplished  by  either  activity.  EPA 
recognizes  that  the  final  testing  program 
performed  by  industry  may  differ 
depending  on  whether  it  is 
accomplished  under  the  final  HAPs  test 
rule  or  via  the  ECA  process.  During  the 
course  of  ECA  negotiations,  additional 
information  may  be  brought  forward 
that  could  cause  the  Agency  to  re- 
evaluate the  nature  of  the  testing 
requirements  as  stated  in  the  proposed 
HAPs  test  rule,  as  amended.  This  could 
result  in  the  development  of  an  ECA 
that  would  fulfill  the  Agency's  data 
needs  in  ways  not  stated  in  the 
proposed  HAPs  test  rule,  as  amended.  It 
is  therefore  essential  for  all  interested 
parties  to  recognize  these  differences  at 
the  outset  and  respond  accordingly 
within  the  framework  of  these  two 
separate  and  parallel  activities. 
Comments  on  the  proposed  HAPs  test 
rule,  as  amended,  must  be  submitted 
under  docket  control  number.  OPPTS- 
42187A,  as  described  in  the  proposed 
HAPs  test  rule  published  on  June  26, 

1996.  as  amended  on  December  24. 

1997.  and  will  be  addressed  by  EPA  via 
the  rulemaking  process,  which  is 
separate  and  distinct  from  the  ECA 
process.  Participation  in  the  ECA 
process  is  described  in  Units  n.  through 
rV.  of  this  document. 
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Negotiations  oji  developing  an  EGA 
for  the  HAP  chemical,  maleic 
anhydride,  will  focus  on  the  use  of  PK 
studies  and  mechanistic  data  to  help 
meet  testing  requirements  for  maleic 
anhydride.  In  addition,  discussion  will 
include  the  adequacy  of  the  available 
data  base  to  be  used  for  extrapolation  to 
obtain  the  data  needs  identified  for 
maleic  anhydride  in  the  proposed  HAPs 
test  rule,  as  amended.  The  objective  of 
the  EGA  process  is  to  conclude  an  EGA 
that  will  set  in  place  an  industry- 
sponsored  testing  program  that  will 
adequately  address  EPA's  data  needs  for 
maleic  anhydride. 

m.  Identification  of  Interested  Parties 

EPA  is  soliciting  interested  parties  to 
monitor  or  participate  in  testing 
negotiations  on  an  EGA  for  maleic 
anhydride.  The  CMA  MA  Panel,  the 
submitter  of  the  PK  proposal  for  maleic 
anhydride,  and  the  member  companies 
of  the  CMA  MA  Panel  are  already 
considered  interested  parties  and  do  not 
need  to  respond  to  this  document. 
Additionally,  any  persons  who  respond 
to  this  document  on  or  before  January 
30, 1998  will  be  given  the  status  of 
interested  parties.  Interested  parties 
must  respond  in  writing  to  the  address 
specified  in  "ADDRESSES"  at  the 
beginning  of  this  document.  These 
interested  parties  will  not  incur  any 
obligations  by  being  so  designated. 
Negotiations  will  be  conducted  in  one 
or  more  meetings  open  to  the  public. 
The  negotiation  time  schedule  for 
maleic  anhydride  will  be  established  at 
the  first  negotiation  meeting  and  will 
not  exceed  a  period  of  4  months  firom 
the  initial  meeting.  If  an  EGA  is  not 
established  in  principle  within  this 
timeframe  and  EPA  does  not  choose  to 
extend  the  negotiation  time  period, 
negotiations  will  be  terminated  and 
testing  will  be  required  under  the  final 
HAPs  test  rule.  If  the  testing  from  the 
EGA  does  not  meet  the  Agency's  needs. 
EPA  reserves  the  right  to  enter  into 
rulemaking. 

rv.  Public  Participation  in  Negotiations 

Under  EPA  regulations,  the  Agency  is 
required  to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  EGAs. 
The  procedural  rule  for  EGAs  (40  CFR 
part  790)  contains  provisions  to  ensure 
that  the  views  of  interested  parties  are 
taken  into  account  during  the  EGA 
process. 

Individuals  and  groups  who  respond 
to  this  document  will  have  the  status  of 
interested  parties.  All  negotiating 
meetings  for  the  development  of  this 
EGA  for  maleic  anhydride  will  be  open 
to  the  public  and  minutes  of  each 


meeting  will  be  prepared  by  EPA  and 
placed  in  the  public  docket  for  this  EGA 
process.  The  Agency  will  advise 
interested  parties  of  meeting  dates  and 
make  available  meeting  minutes,  testing 
proposals,  background  documents,  and 
other  materials  exchanged  at  or 
prepared  for  negotiating  meetings. 
Where  tentative  agreement  is  reached  on 
an  acceptable  testing  program,  a  draft 
EGA  will  be  made  available  for 
comment  by  interested  parties  and,  if 
necessary,  EPA  will  hold  a  public 
meeting  to  discuss  any  comments  that 
have  been  received  and  determine 
whether  revisions  to  the  EGA  are 
appropriate.  EPA  will  not  reimburse 
costs  incurred  by  non-EPA  participants 
in  this  EGA  negotiation  process. 

EGAs  will  only  be  concluded  where 
an  agreement  can  be  obtained  which  is 
satisfactory  to  the  Agency, 
manufacturers  or  processors  who  are 
potential  test  sponsors,  and  other 
interested  parties,  concerning  the  need 
for  and  scope  of  testing.  In  the  absence 
of  an  EGA,  EPA  reserves  the  right  to 
proceed  with  rulemaking. 

A.  The  Agency  will  not  enter  into  an 
EGA  if  either: 

1.  EPA  and  affected  manufacturers  or 
processors  cannot  reach  an  agreement 
on  the  provisions  of  the  EGA;  or 

2.  The  draft  EGA  is  considered 
inadequate  by  other  interested  parties 
who  have  submitted  timely  written 
objections  to  the  draft  EGA. 

B.  EPA  may  reject  these  objections  if 
the  Agency  conclude  either  that: 

1.  Tney  are  not  made  in  good  faith; 

2.  They  are  untimely; 

3.  They  are  not  related  to  the 
adequacy  of  the  proposed  testing 
program  or  other  features  of  the         • 
agreement  that  may  affect  EPA's  ability 
to  fulfill  the  goals  and  purposes  of 
TSGA;or 

4.  They  are  not  accompanied  by  a 
specific  explanation  of  the  grounds  on 
which  the  draft  agreement  is  considered 
objectionable. 

EPA  will  prepare  an  explanation  of 
the  basis  for  each  EGA.  The  explanatory 
document  will  suimmarize  the 
agreement  (including  the  required 
testing),  explain  the  objectives  of  the 
testing,  and  outline  the  chemical's  use 
and  exposure  characteristics.  The 
document,  which  will  also  announce 
the  availability  of  the  EGA,  will  be 
published  in  the  Federal  Register. 

V.  Proposal  of  Export  Notification 
Requirements  for  Maleic  Anhydride 

EPA  intends  to  publish  a  proposed 
rule  in  an  upcoming  Federal  Register 
document  to  require  export  notification 
by  all  persons  who  export  or  intend  to 
export  maleic  anhydride  under  TSGA 


section  12(b)  upon  the  successful 
conclusion  of  an  EGA  for  maleic 
anhydride. 

VI.  Public  Record  and  Electronic 
Submissions 

As  described  above,  maleic  anhydride 
is  listed  as  a  chemical  that  would  be 
subject  to  testing  requirements  under 
the  proposed  HAPs  test  rule,  as 
amended.  This  EGA  negotiation  process 
and  the  proposed  rule,  as  amended,  are 
separate  and  parallel  activities.  The 
official  record  for  this  EGA  action, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPPTS-42199B  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
official  record  for  this  docimient  also 
includes  all  material  and  submissions 
filed  under  docket  control  nimiber 
OPPTS-42187A,  the  record  for  the 
proposed  HAPs  test  rule,  as  amended, 
and  all  materials  and  submissions  filed 
under  docket  control  number  OPPTS- 
42187B,  the  record  for  the  receipt  of 
alternative  testing  proposals  for 
developing  EGAs  for  HAPs  chemicals. 

The  official  record  for  this  document, 
including  the  pubfic  version,  which 
does  not  include  any  information 
claimed  as  CBI,  has  been  established  for 
this  dociunent  imder  docket  control 
number  OPPTS-42199B.  The  public 
version  of  this  record  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSGA  Nonconfidential  Information 
Genter,  Rm.  NE  B-€07, 401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42199B.  Electronic  comments  on  this 
dociunent  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  record  contains  the  following 
information: 

A.  Federal  Register  notices/EPA 
doounents  pertaining  to  this  notice 
consisting  of: 

1.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Proposed  Rule"  (61  FR 
33178,  June  26, 1996). 

2.  "Amended  Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period"  (62  FR  67466, 
December  24, 1997). 
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B.  PK  proposkl  materials  consisting 

1.  Chemical  Hlanufacturers 
Association,  Maleic  Anhydride  Panel, 
"Developing  an  Inhalation  Testing 
Program  for  Maleic  Anhydride" 
(November  8, 1^6). 

2.  U.S.  EPA.  •''Preliminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Phannjeicokinetics  (PK)  Strategy 
for  Maleic  Anhydride"  and  cover  letter 
(July  10, 1997).  j  j 

List  of  Subjects 

Enviromnental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
r8cordk96'^!no  ?ei"uir«n!i'»T»*« 


Dated:  January  >^  1998. 
Qiaries  M.  Auer,  I 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  98-558  Fjled  1-8-98;  8:45  am) 

BILUNG  OOOE  aSW-M-F 

p 

environmenIAl  protection 

AGENCY 

[OPPTS-42201B;  rRL-5765-6] 

Enforceable  Cdhsent  Agreement 
Development  for  Hydrogen  Fluoride; 
Solicitation  of  Interested  Parties  and 
Notice  of  Public  Meeting 


AGENCY:  Enviro 
Agency  (EPA). 
ACTION:  Notice. 


lental  Protection 


summary:  EPA  iis|  soliciting  interested 
parties  who  wai  it  to  monitor  or 
participate  in  nc  totiations  on  an 
enforceable  confient  agreement  (ECA) 
concerning  the  ike  of  pharmacokinetics 
(PK)  studies  and  mechanistic  data  to 
help  meet  testing  requirements  for 
hydrogen  fluoride  in  the  proposed 
hazardous  air  pollutants  (HM>s)  te$t 
rule.  In  addition.  EPA  invites  all 
interested  parties  to  attend  a  public 
meeting  to  initiatje  negotiations  on  the 
ECA  for  hydrogra  fluoride. 
DATES:  EPA  must  receive  written 
notification  requesting  designation  as  an 
interested  party  jfor  hydrogen  fluoride 
on  or  before  January  30. 1998.  Those 
persons  who  idei4tify  themselves  as 
interested  partiei$  for  hydrogen  fluoride 
may  submit  written  comments  to  EPA 
on  the  PK  propoisial  for  this  chemical,  on 
EPA's  prelimina^  technical  analysis, 
and  on  other  materials  in  the  docket  for 
the  proposed  H^s  test  rule,  that  relate 
to  the  ECA  proc(  tks  for  this  chemical  by 
January  30. 199f .{ 

The  public  m<4ting  is  scheduled  from 
8:30  a.m.  to  12:3Jq  p.m.  on  February  5. 
1998. 


AOOAESSES:  Each  comment  must  bear 
the  docket  control  niunber.  OPPTS- 
42201B.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
G-099,  East  Tower,  Washington.  DC 
20460. 

EPA  will  address  these  comments  at 
the  public  meeting. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epamail.epa.gov  following 
the  instructions  under  Unit  VI.  of  this 
docvunent.  No  Confidential  Business 
Infcrmsticn  (CBI)  should  bs  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

The  public  meeting  will  be  held  at 
EPA  Headquarters,  401  M  St.,  SW., 
Washington.  DC  in  the  EPA  Conference 
Center,  North  Conference  Area  in  Room 
1. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Director.  Environmental  Assistance 
Division  (7408),  Rm.  E-543B.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460; 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551;  e-mail  address:  TSCA- 
Hotline@epamail.epa.gov. 

For  technical  information:  Richard  W. 
Leukroth.  Jr..  Project  Manager.  Chemical 
Control  Division  (7405).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-8850;  e-mail  address: 
leukroth.rich@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Internet:  Electronic  copies  of  this 
document  and  various  support 
documents  are  available  from  the  EPA 
Home  Page  at  the  Federal  Register- 


Enviroiunental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1998/). 

n.  Background 

EPA  proposed  health  effects  testing 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  on  June 

26. 1996,  for  a  number  of  HAPs 
chemicals  (61  FR  33178)  (FRL-4869-1). 
As  indicated  in  the  proposed  HAPs  test 
rule,  EPA  would  use  the  data  obtained 
fitjm  testing  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  (CAA).  including  the 
determination  of  residual  risk,  the 
estimation  of  the  risks  associated  with 
accidental  releases  of  chemicals,  and 
determinations  whether  substances 
should  be  removed  from  the  CAA 
section  112(b)(1)  list  of  hazardous  air 
pollutants  (delisting).  The  data  also 
would  be  used  by  other  Federal  agencies 
(e.g..  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR).  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH),  Occupational  Safety 
and  Health  Administration  (OSHA).  and 
Consumer  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs. 

In  tne  proposed  HAPs  test  rule,  EPA 
invited  the  submission  of  proposals  for 
PK  studies  for  the  HAPs  chemicals, 
which  could  provide  the  basis  for 
negotiation  of  ECAs.  These  PK  studies 
would  be  used  to  inform  EPA  about  the 
use  of  route-to-route  extrapolation  of 
toxicity  data  from  routes  other  than 
inhalation  to  predict  the  efiects  of 
inhalation  exposiue.  as  an  alternative  to 
testing  proposed  under  the  HAPs  test 
rule.  EPA  received  a  PK  proposal  for 
hydrogen  fluoride  from  the  Chemical 
Manufecturers  Association.  Hydrogen 
Fluoride  Panel  (CMA  HF  Panel)  on 
November  27, 1996.  Based  on  the  PK 
proposal  received  for  hydrogen  fiuoride. 
the  Agency  developed  a  preliminary 
technical  analysis.  A  copy  of  this 
preliminary  technical  analysis  was  sent 
to  the  CMA  HF  Panel  on  June  26. 1997. 
The  CMA  HF  Panel  reviewed  EPA's 
analysis  and  notified  EPA  on  September 

10. 1997.  that  it  has  a  continued  interest 
in  pursuing  the  ECA  process.  A  copy  of 
the  PK  proposal,  the  EPA  preliminary 
technical  analysis  and  related 
references,  and  correspondence  is 
contained  in  the  public  record  for  this 
ECA  process.  These  materials  will  be 
used  during  discussions  at  the 
negotiating  meeting.  EPA  has  decided  to 
proceed  with  the  ECA  process  for 
hydrogen  fluoride  and  is  providing 
public  notice  that  the  Agency  is  hereby 
initiating  the  procedures  for  ECA 
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negotiations  for  the  HAP  chemical, 
hydrogen  fluoride.  The  procedures  for 
EGA  negotiations  are  described  at  40 
CFR  790.22(b).  EPA  intends  to  publish, 
as  appropriate,  additional  Federal 
Register  documents  to  solicit  interested 
parties  and  announce  public  meetings 
for  other  HAPs  chemicals  for  which  PK 
proposals  were  submitted. 

The  proposed  HAPs  test  rule,  as 
amended  on  December  24, 1997  (62  FR 
67466)  (FRL-5742-2),  and  the  EGA 
negotiations  on  chemicals  included  in 
the  proposed  rule  are  separate  and 
parallel  activities.  While  the  Agency's 
objective  of  obtaining  data  could  be 
accomplished  by  either  activity.  EPA 
recognizes  that  the  final  testing  program 
performed  by  industry  may  differ 
depending  on  whether  it  is 
accomplished  under  the  final  HAPs  test 
rule  or  via  the  EGA  process.  During  the 
course  of  EGA  negotiations,  additional 
information  may  be  brought  forward 
that  could  cause  the  Agency  to  re- 
evaluate the  nature  of  the  testing 
requirements  as  stated  in  the  proposed 
HAPs  test  rule,  as  amended.  This  could 
result  in  the  development  of  an  EGA 
that  would  fulfill  the  Agency's  data 
needs  in  ways  not  stated  in  the 
proposed  HAPs  test  rule,  as  amended.  It 
is  therefore  essential  for  all  interested 
parties  to  recognize  these  differences  at 
the  outset  and  respond  accordingly 
within  the  framework  of  these  two 
separate  and  parallel  activities. 
Gomments  on  the  proposed  HAPs  test 
rule,  as  amended,  must  be  submitted 
under  docket  control  number,  OPPTS- 
42187A,  as  described  in  the  proposed 
HAPs  test  rule  published  on  June  26, 

1996,  as  amended  on  December  24, 

1997,  and  will  be  addressed  by  EPA  via 
the  rulemaking  process,  which  is 
separate  and  distinct  from  the  EGA 
process.  Participation  in  the  EGA 
process  is  described  in  Units  II.  through 
rv.  of  this  document. 

Negotiations  on  developing  an  EGA 
for  the  HAP  chemical,  hydrogen 
fluoride,  will  focus  on  the  use  of  PK 
studies  and  mechanistic  data  to  help  ' 
meet  testing  requirements  for  hydrogen 
fluoride.  In  addition,  discussion  will 
include  the  adequacy  of  the  available 
data  base  to  be  used  for  extrapolation  to 
obtain  the  data  needs  identified  for 
hydrogen  fluoride  in  the  proposed  HAPs 
test  rule,  as  amended.  The  objective  of 
the  EGA  process  is  to  conclude  an  EGA 
that  will  set  in  place  an  industry- 
sponsored  testing  program  that  will 
adequately  address  EPA's  data  needs  for 
hydrogen  fluoride. 

m.  Identification  of  Interested  Parties 

EPA  is  soliciting  interested  parties  to 
monitor  or  participate  in  testing 


negotiations  on  an  EGA  for  hydrogen 
fluoride.  The  GMA  HF  Panel,  the 
submitter  of  the  PK  proposal  for 
hydrogen  fluoride,  and  the  member 
companies  of  the  GMA  HF  Panel  are 
already  considered  interested  parties 
and  do  not  need  to  respond  to  this 
document.  Additionally,  any  persons 
who  respond  to  this  document  on  or 
before  January  30, 1998  will  be  given 
the  status  of  interested  parties. 
Interested  parties  must  respond  in 
writing  to  the  address  specified  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  These  interested  parties  will 
not  incur  any  obligations  by  being  so 
designated.  Negotiations  will  be 
conducted  in  one  or  more  meetings 
open  to  the  public.  The  negotiation  time 
schedule  for  hydrogen  fluoride  will  be 
established  at  the  first  negotiation 
meeting  emd  will  not  exceed  a  period  of 
4  months  from  the  initial  meeting.  If  an 
EGA  is  not  established  in  principle 
within  this  timeframe  and  EPA  does  not 
choose  to  extend  the  negotiation  time 
period,  negotiations  will  be  terminated 
and  testing  will  be  required  under  the 
final  HAPs  test  rule.  If  the  testing  from 
the  EGA  does  not  meet  the  Agency's 
needs,  EPA  reserves  the  right  to  enter 
into  rulemaking. 

IV.  Public  Participation  in  Negotiations 

Under  EPA  regulations,  the  Agency  is 
required  to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  EGAs. 
The  procedural  rule  for  EGAs  (40  GFR 
part  790)  contains  provisions  to  ensure 
that  the  views  of  interested  parties  are 
taken  into  account  diiring  the  EGA 
process. 

Individuals  and  groups  who  respond 
to  this  document  will  have  the  status  of 
interested  parties.  All  negotiating 
meetings  for  the  development  of  this 
EGA  for  hydrogen  fluoride  will  be  open 
to  the  public  and  minutes  of  each 
meeting  will  be  prepared  by  EPA  and 
placed  in  the  public  docket  for  this  EGA 
process.  The  Agency  will  advise 
interested  parties  of  meeting  dates  and 
make  available  meeting  minutes,  testing 
proposals,  background  documents,  and 
other  materials  exchanged  at  or 
prepared  for  negotiating  meetings. 
Where  tentative  agreement  is  reached  on 
an  acceptable  testing  program,  a  draft 
EGA  will  be  made  available  for 
comment  by  interested  parties  and,  if 
necessary,  EPA  will  hold  a  public 
meeting  to  discuss  any  comments  that 
have  been  received  and  determine 
whether  revisions  to  the  EGA  are 
appropriate.  EPA  will  not  reimburse 
costs  incurred  by  non-EPA  participants 
in  this  EGA  negotiation  process. 


EGAs  will  only  be  concluded  where 
an  agreement  can  be  obtained  which  is 
satis&ctory  to  the  Agency, 
manufacturers  or  processors  who  are 
potential  test  sponsors,  and  other 
interested  parties,  concerning  the  need 
for  and  scope  of  testing.  In  the  absence 
of  an  EGA,  EPA  reserves  the  right  to 
proceed  with  rulemaking. 

A.  The  Agency  will  not  enter  into  an 
EGA  if  either: 

1.  EPA  and  affected  manufacturers  or 
processors  cannot  reach  an  agreement 
on  the  provisions  of  the  EGA;  or 

2.  The  draft  EGA  is  considered 
inadequate  by  other  interested  parties 
who  have  submitted  timely  written 
objections  to  the  draft  EGA. 

B.  EPA  may  reject  these  objections  if 
the  Agency  concludes  either  that: 

1.  Tney  are  not  made  in  good  faith; 

2.  They  are  untimely; 

3.  They  are  not  related  to  the 
adequacy  of  the  proposed  testing 
program  or  other  features  of  the 
agreement  that  may  affect  EPA's  ability 
to  fulfill  the  goals  and  purposes  of 
TSGA;  or 

4.  They  are  not  accompanied  by  a 
specific  explanation  of  the  grounds  on 
which  the  draft  agreement  is  considered 
objectionable. 

EPA  will  prepare  an  explanation  of 
the  basis  for  each  EGA.  The  explanatory 
document  will  summarize  the 
agreement  (including  the  required 
testing),  explain  the  objectives  of  the 
testing,  and  outline  the  chemical's  use 
and  exposing  characteristics.  The 
document,  which  will  also  announce 
the  availability  of  the  EGA.  will  be 
published  in  the  Federal  Register. 

V.  Proposal  of  Export  Notification 
Requirements  for  Hydro^sen  Fluoride 

EPA  intends  to  publish  a  proposed 
rule  in  an  upcoming  Federal  Register 
document  to  require  export  notification 
by  all  persons  who  export  or  intend  to 
export  hydrogen  fluoride  under  TSGA 
section  12(b)  upon  the  successful 
conclusion  of  an  EGA  for  hydrc^n 
fluoride. 

VI.  Public  Record  and  Electronic 
Submissions 

As  described  above,  hydrogm 
fluoride  is  listed  as  a  chenlical  that 
would  be  subject  to  testing  requirements 
under  the  proposed  HAPs  test  rule,  as 
amended.  This  EGA  negotiation  process 
and  the  proposed  rule,  as  amended,  are 
separate  and  parallel  activities.  The 
official  record  for  this  EGA  action, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPPTS-42201B  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
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official  record  f|r  this  document  also 
includes  all  mi  lerial  and  submissions 
filed  under  docket  controlnumber 
OPPTS-42187Ai.  the  record  for  the 
proposed  HAPs  test  rule,  as  amended, 
and  dll  material$  and  submissions  filed 
under  docket  coitrol  number  OPPTS- 
42187B,  the  re<i6rd  for  the  receipt  of 
alternative  testifig  proposals  for 
developing  ECAis  for  HAPs  chemicals. 

The  official  nacord  for  this  document, 
including  the  public  version,  which 
does  not  include  any  information 
claimed  as  CBIj  has  been  established  for 
this  document  ^der  docket  control 
number  OPPTS-42201B.  The  public 
version  of  this  record  is  available  for 
inspection  &x)m  12  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  pi^blic  record  is  located  in 
the  TSCA  Nonconfidential  InforQiation 
Center,  Rm.  NE  &-607, 401  M  St..  SW.. 
Washington,  D<:  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

6ppt.ncic^panail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comjihents  and  data  in 
electronic  form  i^ust  be  identified  by 
the  docket  conti^l  number,  OPPTS- 
42201B.  Electrciilic  comments  on  this 
document  may  he  filed  online  at  many 
Federal  Depositary  Libraries. 

The  record  contains  the  following 
information:       i 

A.  Federal  R^iister  notices/EPA 
documents  pertaining  to  this  notice 
consisting  of:     | 

1.  "Proposed  flfest  Rule  for  Hazardous 
Air  Pollutants:  Ftoposed  Rule"  (61  FR 
33178,  June  26. 1996). 

2.  "Amended  Proposed  Test  Rule  for 
Hazardous  Air  Pollutants:  Extension  of 
Comment  Period"  (62  FR  67466, 
December  24, 1$^7). 

B.  PK  proposal  materials  consisting 
of:  i 

1.  Chemical  N^nufacturers 
Association,  Hytirogep  Fluoride  (HF) 
Panel,  "Proposal  for  a  Physiologically- 
Based  Pharmacokinetic  (PBPK)  Model 
for  Hydrogen  Fliwride"  (June  26, 1997). 

2.  U.S.  EPA.  "pi^rehminary  EPA 
Technical  Analysis  of  Proposed 
Industry  Pharmicokinetics  (PK)  Strategy 
for  Hydrogen  Fliijoride"  and  cover  letter 
(June  26. 1997). 

List  of  Subjects 

Environmentajl  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  r^uirements. 


Dated:  January  5, 1998. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  98-559  Filed  1-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42200B:  FRL-6765-3] 

Enforceable  Consent  Agreement 
Development  for  Phttialic  Anhydride; 
Solicitation  of  interested  Parties  and 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  interested 
parties  who  want  to  monitor  or 
participate  in  negotiations  on  an 
enforceable  consent  agreement  (ECA) 
concerning  the  use  of  pharmacokinetics 
(PK)  studies  and  mechanistic  data  to 
help  meet  testing  requirements  for 
phthalic  anhydride  in  the  proposed 
hazardous  air  pollutants  (HAPs)  test 
rule.  In  addition,  EPA  invites  all 
interested  parties  to  attend  a  pubfic 
meeting  to  initiate  negotiations  on  the 
ECA  for  phthalic  anhydride. 
DATES:  EPA  must  receive  written 
notification  requesting  designation  as  an 
interested  party  for  phthalic  anhydride 
on  or  before  January  30. 1998.  Those 
persons  who  identify  themselves  as 
interested  parties  for  phthalic  anhydride 
may  submit  written  comments  to  EPA 
on  the  PK  proposal  for  this  chemical,  on 
EPA's  preliminary  technical  analysis, 
and  on  other  materials  in  the  docket  for 
the  proposed  HAPs  test  rule,  that  relate 
to  the  ECA  process  for  this  chemical  by 
January  30,  1998. 

The  public  meeting  is  scheduled  from 
1  p.m.  to  5  p.m.  on  February  5, 1998. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number,  OPPTS- 
42200B.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW..  Rm. 
G-099.  East  Tower,  Washington.  DC 
20460. 

EPA  will  address  these  comments  at 
the  public  meeting. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epamail.epa.gov  following 
the  instructions  under  Unit  VI.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 


All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  make  the 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

The  public  meeting  will  be  held  at 
EPA  Headquarters.  401  M  St..  SW.. 
Washington.  DC  in  the  EPA  Conference 
Center,  North  Conference  Area  in  Room 
1. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information:  Susan  B.  Hazen, 
Director.  Environmental  Assistance 
Division  (7408).  Rm.  E-543B,  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460; 
telephone:  (202)  554-1404,  TDD:  (202) 
554-0551;  e-mail  address:  TSCA- 
Hotline®epamail.epa.gov. 

For  technical  information:  Richard  W. 
Leukroth,  Jr.,  Project  Manager.  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460; 
telephone:  (202)  260-0321;  fax:  (202) 
260-8850;  e-mail  address: 
leukroth.rich@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Electronic  Availability 

Internet:  Electronic  copies  of  this 
document  and  various  support 
documents  are  available  from  the  EPA 
Home  Page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
docxmient  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/EPA-TOX/1998/). 

II.  Background 

EPA  proposed  health  effects  testing 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  on  June 
26,  1996,  for  a  number  of  HAPs 
chemicals  (61  FR  33178)  (FRL-4869-1). 
As  indicated  in  the  proposed  HAPs  test 
rule,  EPA  would  use  the  data  obtained 
from  testing  to  implement  several 
provisions  of  section  112  of  the  Clean 
Air  Act  (CAA),  including  the 
determination  of  residual  risk,  the 
estimation  of  the  risks  associated  with 
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accidental  releases  of  chemicals,  and 
determinations  whether  substances 
should  be  removed  firom  the  CAA 
section  112(b)(1)  Ust  of  hazardous  air 
pollutants  (delisting).  The  data  also 
would  be  used  by  other  Federal  agencies 
(e.g.,  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH),  Occupational  Safety 
and  Health  Administration  (OSHA),  and 
Consumer  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
in  taking  appropriate  actions  within 
their  programs. 

In  the  proposed  HAPs  test  rule,  EPA 
invited  the  submission  of  proposals  for 
PK  studies  for  the  HAPs  chemicals, 
which  could  provide  the  basis  for 
negotiation  of  ECAs.  These  PK  studies 
would  be  used  to  inform  EPA  about  the 
use  of  route-to-route  extrapolation  of 
toxicity  data  from  routes  other  than 
inhalation  to  predict  the  effects  of 
inhalation  exposure,  as^  alternative  to 
testing  proposed  under Ihe  HAPs  test 
rule.  EPA  received  a  PK  proposal  for 
phthalic  anhydride  from  the  Chemical 
Manufacturers  Association,  Phthalic 
Anhydride  Producers  Task  Group  (CMA 
PA  Task  Group)  on  November  22, 1996. 
Based  on  the  PK  proposal  received  for 
phthalic  anhydride,  the  Agency  . 
developed  a  preliminary  technical 
analysis.  A  copy  of  this  preliminary 
technical  analysis  was  sent  to  the  CMA 
PA  Task  Group  on  July  10, 1997.  The 
CMA  PA  Task  Group  reviewed  EPA's 
analysis  and  notified  EPA  on  September 
3, 1997,  that  it  has  a  continued  interest 
in  pursuing  the  EGA  process.  A  copy  of 
the  PK -proposal,  the  EPA  preliminary 
technical  analysis  and  related 
references,  and  correspondence  is 
contained  in  the  public  record  for  this 
EGA  process.  These  materials  will  be 
used  during  discussions  at  the 
negotiating  meeting.  EPA  has  decided  to 
proceed  with  the  EGA  process  for 
phthalic  anhydride  and  is  providing 
public  notice  that  the  Agency  is  hereby 
initiating  the  procedures  for  EGA 
negotiations  for  the  HAP  chemical, 
phthalic  anhydride.  The  procedures  for 
EGA  negotiations  are  described  at  40 
CFR  790.22(b).  EPA  intends  to  publish, 
as  appropriate,  additional  Federal 
Register  documents  to  soUcit  interested 
parties  and  announce  public  meetings 
for  other  HAPs  chemicals  for  which  PK 
proposals  were  submitted. 

Tne  proposed  HAPs  test  rule,  as 
amended  on  December  24, 1997  (62  FR 
67466)  (FRL-5742-2),  and  the  EGA 
negotiations  on  chemicals  included  in 
the  proposed  rule  are  separate  and 
parallel  activities.  While  the  Agency's 
objective  of  obtaining  data  could  be 
accomplished  by  either  activity.  EPA 


recognizes  that  the  final  testing  program 
performed  by  industry  may  differ 
depending  on  whether  it  is 
accomplished  under  the  final  HAPs  test 
rule  or  via  the  ECA  process.  During  the 
course  of  ECA  negotiations,  additional 
information  may  be  brought  forward 
that  could  cause  the  Agency  to  re- 
evaluate the  nature  of  the  testing 
requirements  as  stated  in  the  proposed 
,  HAPs  test  rule,  as  amended.  This  could 
result  in  the  development  of  an  ECA 
that  would  fulfill  the  Agency's  data 
needs  in  ways  not  stated  in  the 
proposed  HAPs  test  rule,  as  amended,  h 
is  therefore  essential  for  all  interested 
parties  to  recognize  these  differences  at 
the  outset  and  respond  accordingly 
within  the  framework  of  these  two 
separate  and  parallel  activities. 
Comments  on  the  proposed  HAPs  test 
rule,  as  amended,  must  be  submitted 
under  docket  control  number,  OPPTS- 
42187A,  as  described  in  the  proposed 
HAPs  test  rule  published  on  June  26, 

1996,  as  amended  on  IDecember  24, 

1997,  and  will  be  addressed  by  EPA  via 
the  rulemaking  process,  which  is 
separate  and  distinct  fi-om  the  EGA 
process.  Participation  in  the  ECA 
process  is  described  in  Units  II.  through 
rV.  of  this  document. 

Negotiations  on  developing  an  ECA 
for  the  HAP  chemical,  phthalic 
anhydride,  will  focus  on  the  use  of  PK 
studies  and  mechanistic  data  to  help 
meet  testing  requirements  for  phthalic 
anhydride.  In  addition,  discussion  will 
include  the  adequacy  of  the  available 
data  base  to  be  used  for  extrapolation  to 
obtain  the  data  needs  identified  for 
phthalic  anhydride  in  the  proposed 
HAPs  test  rule,  as  amended.  The 
objective  of  the  EGA  process  is  to 
conclude  an  ECA  that  will  set  in  place 
an  industry-sponsored  testing  program 
that  will  adequately  address  EPA's  data 
needs  for  phthalic  anhydride. 

ni.  Identification  of  Interested  Parties 

EPA  is  soliciting  interested  parties  to 
monitor  or  participate  in  testing 
negotiations  on  an  ECA  for  phthalic 
anhydride.  The  CMA  PA  Task  Group, 
the  submitter  of  the  PK  proposal  for 
phthalic  anhydride,  and  the  member 
companies  of  the  CMA  PA  Task  Group 
are  already  considered  interested  parties 
and  do  not  need  to  respond  to  this 
document.  Additionally,  any  persons 
who  respond  to  this  document  on  or 
before  January  30, 1998  will  be  given 
the  status  of  interested  parties. 
Interested  parties  must  respond  in 
writing  to  the  address  specified  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  These  interested  parties  will 
not  incur  any  obligations  by  being  so 
designated.  Negotiations  will  be 


conducted  in  one  or  more  meetings 
open  to  the  public.  The  negotiation  time 
schedule  for  phthalic  anhydride  will  be 
established  at  the  first  negotiation 
meeting  and  will  not  exceed  a  p>eriod  of 
4  months  from  the  initial  meeting.  If  an 
EGA  is  not  established  in  principle 
within  this  timeframe  and  EPA  does  not 
choose  to  extend  the  negotiation  time 
period,  negotiations  will  be  terminated 
and  testing  will  be  required  under  the 
final  HAPs  test  rule.  If  the  testing  bom 
the  ECA  does  not  meet  the  Agency's 
needs,  EPA  reserves  the  right  to  enter 
into  rulemaking. 

IV.  Public  Participation  in  Negotiations 

Under  EPA  regulations,  the  Agency  is 
required  to  provide  the  public  with  an 
opportunity  to  comment  on  and 
participate  in  the  development  of  EGAs. 
The  procedural  rule  for  EGAs  (40  CFR 
part  790)  contains  provisions  to  ensure 
that  the  views  of  interested  parties  are 
taken  into  account  during  the  ECA 
process. 

Individuals  and  groups  who  respond 
to  this  document  will  have  the  status  of 
interested  parties.  All  negotiating 
meetings  for  the  development  of  this 
ECA  for  phthalic  anhydride  will  be 
open  to  the  public  and  minutes  of  each 
meeting  will  be  prepared  by  EPA  and 
placed  in  the  public  docket  for  this  ECA 
process.  The  Agency  will  advise 
interested  parties  of  meeting  dates  and 
make  available  meeting  minutes,  testing 
proposals,  background  documents,  and 
other  materials  exchanged  at  or 
prepared  for  negotiating  meetings. 
Where  tentative  agreement  is  reached  on 
an  acceptable  testing  program,  a  draft 
ECA  will  be  made  available  for 
comment  by  interested  parties  and,  if 
necessary,  EPA  will  hold  a  public 
meeting  to  discuss  any  comments  that 
have  been  received  and  determine 
whether  revisions  to  the  EGA  are 
appropriate.  EPA  will  not  reimburse 
costs  incxured  by  non-EPA  participants 
in  this  EGA  negotiation  process. 

EGAs  will  only  be  concluded  where, 
an  agreement  can  be  obtained  which  is 
satisfactory  to  the  Agency, 
manufacturers  or  processors  who  are 
potential  test  sponsors,  and  other 
interested  parties,  concerning  the  need 
for  and  scope  of  testing.  In  the  absence 
of  an  EGA,  EPA  reserves  the  right  to 
proceed  with  rulemaking. 

A.  The  Agency  will  not  enter  into  an 
EGA  if  either: 

1.  EPA  and  affected  manufacturers  or 
processors  cannot  reach  an  agreement 
on  the  provisions  of  the  EGA;  or 

2.  The  draft  ECA  is  considered 
inadequate  by  other  interested  parties 
who  have  submitted  timely  written 
objections  to  the  draft  EGA. 
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B.  EPA  may  reject  these  objections  if 
the  Agency  concludes  either  that: 

1.  Tney  are  not  made  in  good  faith; 

2.  They  are  untimely; 

3.  They  are  not  related  to  the 
adequacy  of  the  proposed  testing 
program  or  othdr  features  of  the 
agreement  that  tnay  affect  EPA's  ability 
to  fulfill  the  goals  and  purposes  of 
TSCA;  or         i 

4.  They  are  li^t  acccnnpanied  by  a 
specific  expla4^tion  of  the  grounds  on 
which  the  draft  ^agreement  is  considered 
objectionable. 

EPA  will  prepare  an  explanation  of 
the  basis  for  eadh  ECA.  The  explanatory 
document  will^ummarize  the 
agreement  (incliiding  the  required 
testing),  explain  the  objectives  of  the 
testing,  and  outline  the  chemical's  use 
and  exposure  dharacteristics.  The 
document,  which  will  also  announce 
the  availabiUty  of  the  ECA,  will  be 
published  in  tl^^  Federal  Register. 

V.  Proposal  of  fixport  Notification 
Requirements  for  Phthalic  Anhydride 

EPA  intends  t|o  publish  a  proposed 
rule  in  an  upcqitiing  Federal  Register 
document  to  rejquire  export  notification 
by  all  persons  Who  export  or  intend  to 
export  phthalic  anhydride  under  TSCA 
section  12(b)  uppn  the  successful 
conclusion  of  a  Q  ECA  for  phthalic 
anhydride. 

VI.  Public  Record  and  Electronic 
Submissions 

As  described  4bove,  phthalic 
anhydride  is  U$|ed  as  a  chemical  that 
would  be  subjeql  to  testing  requirements 
under  the  proposed  HAPs  test  rule,  as 
amended.  This  ECA  negotiation  process 
and  the  proposed  rule,  as  amended,  are 
separate  and  panllel  activities.  Tlie 
official  record  for  this  ECA  action, 
including  the  public  version,  has  been 
established  uncf^r  docket  control 
number  OPPTSU42200B  (including 
comments  and  ^ta  submitted 
electronically  als  described  below).  The 
official  recoid  fbr  this  document  also 
includes  all  material  and  sut>missions 
filed  under  docket  control  number 
OPPTS-42187Ai  the  record  for  the 
proposed  HAPsj  test  rule,  as  amended, 
and  all  material^  and  submissions  filed 
under  docket  cohtrol  number  OPPTS- 
42187B.  the  recbrd  for  the  receipt  of 
alternative  testing  proposals  for 
developing  EGAs  for  HAPs  chemicals. 
•    The  official  record  for  this  dociunent, 
including  the  pvlblic  version,  which 
does  not  include  any  information 
claimed  as  CBI,  has  been  established  for 
this  document  under  docket  control 
number  OPPTS«42200B.  The  public 
version  of  this  riacord  is  available  for 
inspection  firomi  !L2  noon  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE  B-607, 401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicOepaniaiLepa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCn  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number,  OPPTS- 
42200B.  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Expository  Libraries. 

The  record  contains  the  following 
information: 

A.  Federal  Register  notices/EPA 
documents  pertaining  to  this  notice 
consisting  of: 

1.  "Proposed  Test  Rule  for  Hazardous 
Air  Pollutants;  Proposed  Rule'*>(61  FR 
33178,  June  26, 1996). 

2.  "Amended  Proposed  Test  Rule  for 
Hazardous  Air  Pollutants;  Extension  of 
Comment  Period"  (62  FR  67466, 
December  24, 1997). 

B.  PK  proposal  materials  consisting 
of: 

1.  Chemical  Manufacturers 
Association,  Phthalic  Anhydride 
Producers  Task  Group,  "Testing 
Proposal  of  the  Chemical  Manufacturers 
Association  Phthalic  Anhydride 
Producers  Task  Group  in  Response  to 
EPA's  Proposed  Rule  for  PhthaUc 
Anhydride"  (November  22, 1996). 

2.  U.S.  EPA,  "Preliminary  EPA 
Technical  Analysis  of  Proposed 
bidustry  Pharmacokinetics  (PK)  Strategy 
for  Phthahc  Anhydride"  and  cover  letter 
(July  10. 1997). 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  5, 1998.     ' 
Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  98-562  Filed  1-8-98;  8:45  am) 
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U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  January  6, 
1998,  the  Board  of  Directors  of  the 
Federal  Deposition  Insurance 
Corporation  met  in  closed  session  to 
consider  certain  corporate  and 
administrative  enforcement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
Seidman  (Director.  Office  of  Thrift 
Supervision),  seconded  by  Director 
Joseph  H.  Neely  (Appointive), 
concurred  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  pubfic; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N.W..  Washington,  D.C. 

Dated:  January  6. 1998. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  98-696  Filed  1-7-98;  2:20  pm] 
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FEDERAL  DEPOSri  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  Collection 
Activities:  SutMnission  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

SUPPt-EMENTARY  INFORMATION:  Executive 
Order  12862  requires  "all  executive 
departments  and  agencies  that  provide 
significant  Services  directly  to  Uie 
public"  to  meet  established  customer 
service  standards  and  to  "survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services.  FEMA  has  developed  and 
refined  its  Disaster  Assistance  Customer 
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Satisfaction  Survey,  developed  a  new 
housing  inspection  survey,  follow-up 
survey,  and  is  currently  developing 
other  human  services  survey 
instruments  for  voluntary  agencies, 
other  federal  agencies,  and  state  and 
local  entities.  FEMA  will  use  various 
modes  of  data  collection  including  mail, 
telephone,  and  computerized  surveys. 
The  information  from  the  surveys  will 
also  be  used  to  measure  performance 
against  the  agency's  missions  and  goals, 
consistent  with  the  requirements  of  the 
Government  Performance  and  Results 
Act. 

CoUection  of  Information 

Title:  FEMA  Individual  Disaster 
Assistance  Customer  Satisfaction  and 
Program  Effectiveness  Surveys  (Generic 
Clearance). 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

^OMB  Number:  3067-0256. 

Abstract:  The  surveys  provide  FEMA 
with  information  about  customer 
satisfaction  while  serving  as  a  program 
evaluation  tool.  The  surveys  measure 
satisfaction  with  performance  and  help 
interpret  the  effects  of  disaster  related 
poUcy  changes  or  iimovations.  The 
surveys  are  also  used  to  measure  trends 
and  patterns  in  customer  satisfaction. 
FEMA  will  mail  written  surveys  to  a 
random  sample  of  disaster  assistance 
applicants  for  all  disasters  in  which 
indixadual  assistance  is  available.  FEMA 
proposes  to  conduct  a  phone  survey  of 
Telegistration  customers.  Helpline 
customers,  and  officials  from  other 
Federal  agencies,  state  and  local 
governments,  and  voluntary  agencies 
and  a  computerized  survey  of  Federal 


Coordinating  Officers  and  other  FEMA 
disaster  field  office  employees. 

Affected  Public:  Survey  respondents 
include  individual  disaster  applicants, 
FEMA  staff,  state  and  local  government 
officials,  voluntary  agency  officials,  and 
officials  frx)m  other  federal  agencies 
involved  in  delivering  disaster 
assistance.  It  is  important  to  note  that 
FEMA  does  not  sdlicit  survey  responses 
from  businesses  or  other  for-profit 
institutions  but  it  is  possible  that  an 
individual  applicant  sampled  will 
respond  as  a  business  owner. 

Number  of  Respondents:  189.240. 

Estimated  Time  per  Respondent:  15 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  58.316. 

Estimated  Cost  to  the  Government: 
$871,600. 


Respondent  Type 

^ 

Individual  disaster  assistance  applicants  

Individuai  disaster  assistance  applicants  callbacks  

Federal  Coordinating  Officers  

Emergency  Response  Team  Staff  

Offictals  from  other  Federal  Agencies  (OFA) 

Offictals  from  Voluntary  Agencies  

FEMA  Headquarters  Voluntary  Agencies  Officials  , 

Regional  OFA  officials. 

Officials  from  state  and  local  governments 

Total „ 

^Average. 


Number  of 
respond- 
ents 


Frequency 
of  re- 
sponse 


Hours  per 
response 


Annual 
burden 
hours 


176,715 

100 

77 

10.010 

28 

385 

770 

770 

385 


^ 
1 
5 
5 
77 
2 
1 
2 
2 


0.25 
0.25 
025 
025 
025 
025 
025 
025 
025 


44.179 

25 

96 

12,513 

539 

193 

193 

385 

193 


189,240 


'0.25 


58.316 


Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503  within  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Kedra  Mitchell,  Program 
Specialist,  Federal  Emergency 
Management  Agency,  Response  and 
Recovery  Directorate,  Office  of 
Standards  and  Evaluations  at  (202)  646- 
3381  for  additional  information. 
Requests  for  copies  of  the  information 
collection  from  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street.  SW,  Room  316. 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  646-3524. 


Dated:  December  24, 1997. 
Reginald  TnipUo, 

Director,  Program  Services  Division, 

Operations  Support  Directorate. 

|FR  Doc.  9a-546  Filed  1-8-98;  8:45  am! 

BILUNQ  CODE  a718-01-M 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

[FEMA-1193-DR] 

Territory  of  Guam;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Territory  of  Guam 
(FEMA-1193-DR),  dated  December  17. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  December  17. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 


Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  17, 1997,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  area»of  the  Territory  of  Guam, 
resulting  from  Typhoon  Paka  and  associated 
torrential  rains,  high  winds,  high  surf,  and 
tidal  surges  on  December  16, 1997,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  Territory 
of  Guam. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 


FEDERAL  I 
MANAGEM 


TheComnn 
Mariana  Isli 
Related  D0 


SUMMARY:  T 
Presidential 
disaster  for 
Northern  M 
DR).  dated  1 
related  dete 
EFFECTIVED 


UMI 


Annual 
burden 
hours 


44.179 

25 

96 

12,513 
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193 

193 

385 

193 


58,316 
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with  the  requiremqi  it  that  Federal  assistance 
be  supplemental,  atiy  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigatiofi  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If 
warranted,  for  the  first  72  hours,  you  are 
authorized  to  fund  direct  Federal  assistance 
at  100  percent  of  the  total  eligible  costs.  You 
or  your  designee  may  extend  the  time  period 
for  this  direct  Fede^ral  assistance  funding,  if 
necessary.  Under  t^i^  provisions  of  the 
Insular  Act,  PL  95-fl34,  if  a  waiver  is 
requested,  you  are  {authorized  to  consider  an 
adjustment  of  the  ddst  sharing  terms  at  a  later 
date  when  more  definitive  information  is 
available.  >  | 

The  time  perica  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U|$.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emeij^ncy  Management 
Agency  under  Exdcutive  Order  12148, 1 
hereby  appoint  Dale  R.  Peterson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  dtelared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  Territory  of  Guam  to  have 
been  affected  adversely  by  this  declared 
major  disaster:    j  \ 

The  Territory  of  ^am  for  Individual 
Assistance  and  PubKc  Assistance. 

The  Territory  of  Guam  is  eligible  to  apply 
for  assistance  undetrthe  Hazard  Mitigation 
Grant  Program.       ! 

Direct  Federal  Assistance  will  t>e  provided 
for  the  first  72  houn  at  100  percent  of  total 
eligible  costs.  i ' 

(Catalog  of  FederaM)omestic  Assistance  No. 
83.516,  Disaster  Asp^stance] 

James  L.  Witt, 

Director. 

[FR  Doc.  98-548  Fil^d  1-8-98;  8:45  am) 

HLUNQ  CODE  Crit-M^' 


FEDERAL  EMERCiENCY 
IMANAGEMENT  AOENCY 

[FEMA-1194-DR] 

The  Commonwa^  of  the  Northern 
Mariana  lalands;  Major  Diaaater  and 
Related  DeterminBtiona 

AGENCY:  Federal  Emergency 

Management  Ageiilcy  (FEMA). 

ACnow;  Notice.    ||    

summary:  This  is||  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Cotemonvt^ealth  of  the 
Northern  Mariana  Islands  (FEMA-1194- 
DR),  dated  December  24, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  December  24, 1997. 


EFFECTIVE  DATES:  Madge  Dale,  Response 
and  Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3630. 
SUPPLBMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  24, 1997,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the<lamage  in 
certain  areas  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  resulting  from 
Typhoon  Paka  and  associated  torrential  rains, 
hi^  winds,  high  surf,  and  tidal  surges  on 
December  16, 1997,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Rotwrt 
T.  StaSbrd  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance^nd  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  Assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  Under  the 
provisions  of  the  Insular  Act,  PL  95-134,  if 
a  waiver  is  requested,  you  are  authorized  to 
consider  an  adjustment  of  the  cost  sharing 
terms  at  a  later  date  when  more  definitive 
information  is  available. 

If  warranted,  for  the  first  72  hours,  you  are 
authorized  to  fund  direct  Federal  assistance 
at  100  percent  of  the  total  eligible  costs.  You 
or  your  designee  may  extend  the  time  period 
for  this  direct  Federal  assistance  funding,  if 
necessary. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  William  L  Carwile,  III  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
area  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  Island  of  Rota  for  Individual 
Assistance  and  Public  Assistance. 


All  islands  within  the  Commonwealth  of 
the  Northern  Mariana  Islands  are  eligible  to 
apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

Direct  Federal  Assistance  will  be  provided 
for  the  first  72  hours  at  100  percent  of  total 
eligible  costs. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 


Junes  L.  Witt, 

Director. 

IFR  Doc.  98-547  Filed  l-ft-98;  8:45  am] 

MLUNQ  CODE  artt-M-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Paasengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Carnival  Corporation,  3655  N.W.  87th 
Avenue,  Miami,  FL  33178-2193,  Vessel* 
CARNIVAL  TRIUMPH. 

Ivaran  Agencies  Inc.,  Ivarans  Rederi 
ASA,  and  Ivarans  Rederi  (d/b/a  Ivaran 
Lines).  Newport  Financial  Center,  111 
Pavonia  Avenue,  Jersey  City,  NJ  07310- 
1755.  Vessel:  AMERICANA. 

Manhattan  Cruises,  LLC,  444  Madison 
Avenue,  Suite  401,  New  York,  NY 
10022,  Vessel:  EDINBURGH  CASTLE. 

Mediterranean  Shipping  Cruises 
S.p.A.,  Piazza  Garibaldi  91,  Naples, 
80142  Italy,  Vessel:  MELODY. 

Norwegian  Cruise  Line  Limited  (d/b/ 
a  Norwegian  Cruise  Line)  7665 
Corporate  Center  Drive  Miami,  FL 
33126,  Vessel:  NORWEGL\N  DREAM 
AND  NORWEGIAN  WIND. 

The  Peninsular  and  Oriental  Steam 
Navigation  Company,  Princess  Cruises, 
Inc.  and  P  &  O  Cruises  (UK)  Limited,  77 
New  Oxford  Street,  London  WCIA  IPP 
England,  Vessel:  ARCADIA. 

Premier  Cruise  Lines,  Ltd.  and 
Ulysses  Cruises  Inc.  (d/b/a  Premier 
Cruises),  901  S.  America  Way,  Pier  7, 
Miami,  FL  33132-2073,  Vessel:  STAR/ 
SHIP  OCEANIC. 

Royal  Olympic  Cruises,  Ltd.  RO 
Cruises,  Inc.  and  Caroline  Shipping,  Inc. 
One  Rockefeller  Plaza,  Suite  315,  New 
York,  NY  10020.  Vessel:  STELLA 
SOLARIS. 
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Dated:  January  5, 1998. 
loMph  C  Polking, 

Secretary. 

fFR  Doc.  98-524  Filed  1-8-98;  8:45  am] 

MLUN6  CODE  ITSO-OI-M 

FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Hnancial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passerigers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiHcate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L.  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Ivaran  Agencies  Inc.,  Ivarans  Rederi  ASA  and 
A/S  Ivarans  Rederi  (d/b/a  Ivaran  Lines], 
Newport  Financial  Center,  111  Favonia 
Avenue,  Jersey  City,  NJ  07310-1755 
Vessel:  AMERICANA 
Mediterranean  Shipping  Cruises  S.p.A.  and 
_Westria  Holdings  Inc.,  Fiazza  Garibaldi 

91,  Naples.  80142  Italy 
Vessel:  MELODY 
New  SeaEscape  Cruises  Ltd.,  Cruise  Charter 
Ltd.,  Maritime  Management  Ltd., 
Maritime  Entertainment  Ltd.,  Belair 
Financial  Services,  Inc.,  Silvercone 
Holdings  Limited,  Joint  Stock  Company 
Transship  and  Winchester  Navigation 
Limited,  140  S.  Federal  Highway,  Dania, 
FL  33004 
Vessel:  ISLAND  HOLIDAY 
Norwegian  Cruise  Line  Limited  (d/b/a 

Norwegian  Cruise  Line),  7665  Corporate 
Center  Drive,  Miami,  FL  33126 
Vessel:  NORWEGIAN  DREAM  and 
NORWEGIAN  WIND 
The  Peninsular  and  Oriental  Steam 

Navigation  Company,  Princess  Cruises, 
-,   Inc.  and  P  &  O  Cruises  (UK)  Limited,  77 
New  Oxford  Street,  London  WClA  IPP 
England 
Vessel:  ARCADIA 
Itoyal  Olympic  Cruises,  Ltd.,  RO  Cruises,  Inc. 
and  Caroline  Shipping,  Inc.,  One 
Rodtefeller  Plaza.  Suite  315,  New  York, 
NY  10020 
Vessel:  STELLA  SOLARIS 
Saga  International  Holidays,  Ltd.,  Saga 
Holidays  Limited  and  Saga  Shipping 
Company  Limited,  Middleburg  Square, 
Folkestone,  Kent  CT20  1 AZ  England 
Vessel:  SAGA  ROSE. 
Dated:  January  5, 1998. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc  98-523  Filed  1-8-98;  8:45  am] 

BHJJNG  CODE  C73»^-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  fireight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

Ideal  Consolidators,  Inc.,  2101 
Rosecrans  Avenue,  Suite  6250,  El 
Segundo,  CA  90245,  Officer:  Alfred  Yau. 
President. 

Glodex,  Corp.,  4057  NW  79  Avenue, 
Miami,  FL  33166.  Officers:  Marisela 
Riera.  President.  Jorge  Mauricio  Parra. 
General  Memager. 

Direct  Speed  Ltd.,  147-48  175th 
Street  2/F,  Jamaica,  NY  11434,  Officer: 
Lysander  li.  Managing  Director. 

Dated:  January  5, 1998. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-493  Filed  1-8-98;  8:45  am) 

BILUNG  CODE  673»-01-M 


Federal  Reserve  System 
Sunshine  Act  meeting 

AGENCY  HOLDING  THE  MEETING:  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL  RESERVE 
SYSTEM. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  14, 1998. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Guidance  on  international  financial 
and  supervisory  coordination  issues. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

4.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 


approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bbg.frb.fed.us  for  an  electronic 
aimouncement  that  not  only  Usts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  7, 1998. 
Jennifier  J.  Jolinson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-662  Filed  1-7-98;  11:21  am) 

BIIXING  CODE  «210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 


Proposed  Projects 

Title:  Summary  Data  Component 
(SDC)  of  the  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS). 

0MB  No:  0980-0229. 

Description:  This  information 
collection  implements  the  provision  of 
the  Child  Abuse  Prevention  and 
Treatment  Act  (42  U.S.C.  5101  et  seq.), 
as  amended  by  Pub.  L.  104-235, 
requiring  that  State  agencies  receiving 
the  State  child  abuse  and  neglect  grant 
annually  provide,  "to  the  maximum 
extent  practicable"  an  annual  data 
report.  Data  elements  include  the 
number  of  children  reported  for  child 
abuse  and  neglect;  the  nimiber  of 
children  for  whom  maltreatment  was 
substantiated,  imsubstantiated  or 
determined  to  be  false;  the  number  of 
deaths  resulting  from  child  abuse  or 
neglect:  the  number  of  children  who 
received  services;  agency  response 
times;  and  the  number  of  workers 
responsible  for  child  protective  service 
(GPS)  functions.  The  new  annual  State 
data  report  is  being  combined  with  the 
previously  existing  voluntary  Summary 
Data  Component  of  the  National  Child 
Abuse  and  Neglect  Data  System.  The 
information  collected  will  be  used  to 
imderstand  better  the  experiences  of 
children  and  families  served  by  GPS 
agencies,  and  to  help  guide  policy  and^ 
program  development  at  the  National,  "^ 
State  and  local  levels,  ect. 

Respondents:  State,  Local  or  Tribal 
Govt. 
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Annual  Burden  Estimates 


Instrument 


Summary  data  connponent 


Num- 
ber of 

re- 
spond- 
ents 


56 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


1 


Aver- 
age 
buraen 
hours 

per  re- 
sponse 


60 


Total 
burden 
hours 


3.360 


Estimated  Totq\  Annual  Burden 
Hours:  3,360. 

In  compliance  tiinth  the  requirements 
of  Section3506(c  ^2)(A)  of  the 
Paperwork  Redu(  :pon  Act  of  1995,  the 
Administration  ftit  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famihes,  Office  of  Information  Services, 
Division  of  Infonklation  Resource 
Management  Services,  370  L'EnCant 
Promenade,  S.W„iWashington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  infokfnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  inforttiation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  info^ation  on 
respondents,  inch^ding  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will}  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  5,!  1998. 
Bob  Sargis,  1 1 

Acting  Reports  Qeafiance  Officer. 
(FR  Doc.  9a-490  Fiitd  1-8-98;  8:45  am] 
BILUNO  C00€  41S«-01'H|I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  03612-682] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families  (ACF),  DHHS. 
ACTION:  Annoimcement  of  availabiUty  of 
competitive  financial  assistance  to  assist 
eUgible  applicants  in  assuring  the 
survival  and  continuing  vitality  of  their 
Native  American  languages. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
availability  of  Fiscal  Year  1998  funds 
and  other  available  funds  for  Native 
American  Language  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  assist  appUc^ts  in  designing  projects 
which  wiU  promote  the  survival  and 
continuing  vitality  of  Native  American 
languages. 

Application  Kit:  Application  kits, 
(Approved  by  the  OMB  imder  control 
niunber  0980-0204,  which  expires 
August  31, 1999)  containing  the 
necessary  forms  and  instructions  to 
apply  for  a  grant  imder  this  program 
annoimcement,  may  be  obtained  from: 
Department  of  Health  and  Himian 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington.  D.C. 
20447,  Attention:  93612-982.  You  may 
telefax  your  request  to:  (202)  690-7441; 
confirm  at  (202)690-7776. 

Copies  of  this  program  annoimcement 
and  many  of  the  required  forms  may  be 
obtained  electronically  at  the  ANA 
World  Wide  Web  Page:  http:// 
www.acf.dhhs.gov/programs/ana/ 
index.html 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 


information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

DATES:  The  closing  date  for  submission 
of  appUcations  is  March  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Yatsko,  Program  Analyst. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington,  D.C. 
20447,  tel:  (202)  690-7843,  fax:  (202) 
690-7441,  ore-mail: 
dyatsko@acf.dhhs.gov 

SUPPLEMENTARY  INFORMATION: 
Paitl 

A.  Purpose  and  Availability  of  Funds 

The  program  announcement  states  the 
availability  of  fiscal  year  1998  financial 
assistance  to  eligible  applicants  f(»  the 
purpose  of  assisting  Native  Americans 
in  assuring  the  survival  and  continuing 
vitality  of  their  languages.  Financial 
assistance  awards  made  under  this 
program  announcement  will  be  on  a 
competitive  basis  emd  the  proposals  will 
be  reviewed  against  the  evaluation 
criteria  in  this  announcement. 

Approximately  $2,000,000  in  Fiscal 
Year  1998  has  been  allocated  for 
category  I  and  II  grants.  For  Category  I, 
Planning  Grants  (project  length:  12 
months),  the  funding  level  for  a  budget 
period  of  12  months  will  be  up  to 
$50,000.  For  Category  11,  Design  and  or 
Implementation  Grants  (project  length: 
up  to  36  months),  the  funding  level  for 
a  budget  period  of  12  months  will  be  up 
to  $125,000.  In  accordance  with  current 
agency  policies,  ANA  may  fund 
additional  highly  ranked  applications  if 
additional  funds  become  available  prior 
to  the  next  competition. 

B.  Background 

The  Congress  has  recognized  that  the 
history  of  past  policies  of  the  United 
States  toward  Indian  and  other  Native 
American  languages  has  resulted  in  a 
dramatic  decrease  in  the  number  of 
Native  American  languages  that  have 
survived  over  the  past  500  years. 
Consequently,  the  Native  American 
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Languages  Act  (Title  1,  Pub.  L.  101-477) 
was  enacted  to  address  this  decline. 

This  legislation  invested  the  United 
States  government  with  the 
responsibility  to  work  together  with 
Native  Americans  to  ensure  the  survival 
of  cultures  and  languages  unique  to 
Native  America.  This  law  declared  that 
it  is  the  policy  of  the  United  States  to 
"preserve,  protect  and  promote  the 
rights  and  freedom  of  Native  Americans 
to  use.  practice  and  develop  Native 
American  languages."  While  the 
Congress  made  a  signiRcant  first  step  in 
passing  this  legislation  in  1990.  it 
served  only  as  a  declaration  of  policy. 
No  program  initiatives  were  proposed, 
ner  any  funds  authorized  to  enact  any 
signiBcaot  programs  in  furtherance  of 
this  policy. 

In  1992.  Congressional  testimony 
provided  estimates  that  of  the  several 
hundred  languages  that  once  existed, 
about  150  are  still  spoken  or 
remembered  today.  However,  only  20 
are  spoken  by  persons  of  all  ages,  30  are 
spoken  by  adults  of  all  ages,  about  60 
are  spoken  by  middle-aged  adults,  and 
45  are  spoken  by  the  most  elderly. 

In  response  to  this  testimony,  the 
Congress  passed  the  Native  American 
Languages  Act  of  1992  (the  Act).  P.L. 
102-524.  to  assist  Native  Americans  in 
assuring  the  survival  and  continuing 
vitality  of  their  languages.  Passage  of  the 
Act  was  an  important  second  step  in 
attempting  to  ensure  the  survival  and 
continuation  of  Native  Languages,  as  it 
provides  the  basic  foundation  upon 
which  the  Tribal  nations  can  rebuild 
their  economic  strength  and  rich 
cultural  diversity. 

While  the  Federal  government 
recognizes  that  substantial  loss  of  Native 
American  languages  over  the  past 
several  hundred  years,  the  nature  and 
magnitude  of  the  status  of  Native 
American  languages  will  be  better 
defined  when  eligible  applicants  under 
the  Act  have  completed  language 
assessments. 

The  Administration  for  Native 
Americans  (ANA)  believes  that  the 
responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes.  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  itsieadership  are 
responsible  for  determining  goals, 
setting  priorities,  and  planning  and 
implementing  programs  which  support 
the  community's  long-range  goals. 

Therefore,  since  preserving  a  language 
and  ensuring  its  continuation  is    "~ 
generally  one  of  the  first  steps  taken 
toward  strengthening  a  group's  identity 
activities  proposed  under  this  program 


announcement  will  contribute  to  the 
social  development  of  Native 
commimities  and  significantly 
contribute  to  their  efforts  toward  self- 
sufficiency. 

The  Administration  for  Native 
Americans  recognizes  that  eligible 
applicants  must  have  the  opportunity  to 
develop  their  own  language  plans, 
technical  capabilities,  and  access  to  the 
necessary  financial  and  technical 
resources  in  order  to  assess,  plan, 
develop  and  implement  programs  to 
assure  the  survival  and  continuing 
vitality  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
have  specialized  knowledge  and 
capabilities  to  address  specific  language 
concerns  at  various  levels.  This  program 
announcement  reflects  these  special 
needs  and  circumstances. 

C.  Proposed  Projects  To  Be  Funded 

Category  I — Planning  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  current 
status  of  the  language(s)  to  be  addressed 
and  to  establish  community  long-range 
goal(s)  to  ensure  its  surivival.  Project 
activities  may  include,  but  are  not 
limited  to: 

•  data  collection,  compilation, 
organization  and  description  of  current 
language  status  through  a  "formal" 
method  (e.g.  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
an  "informal"  method  (e.g.  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and/or  other  community  members): 

•  Establishment  of  commimity  long- 
range  language  goals;  and 

•  Acquisition  of  necessary  training 
and  technical  assistance  to  administer 
the  project  and  achieve  project  goal(s). 

Category  II— Design  and/or 
Implementation  Qrants 

The  purposes  of  Design  and/or 
Implementation  Grants  are  (1)  so  tribes 
or  communities  may  design  and/or 
implement  a  language  program  to 
achieve  their  long-range  goal(s);  and  to 
accomodate  where  the  ihhe  or 
community  is  in  their  long-term 
language  goal(s)  continuum. 

Applicants  under  Category  II  must  be 
able  to  document  that: 

(a)  Language  information  has  been 
collected  and  analyzed,  and  that  it  is 
current  (compiled  within  36  months 
prior  to  the  grant  application): 

(b)  The  community  has  established 
long-range  language  goals:  and 

(c)  Community  representatives  are 
adequately  trained  so  that  the  proposed 
project  goals  can  be  achieved. 


Category  II  applications  may  include 
purchasing  specialized  equipment 
(including  audio  and  video  recording 
equipment,  computers,  and  software) 
necessary  to  achieve  the  project 
objectives.  The  applicant  must  fiilly 
justify  the  need  for  this  equipment  and 
explain  h«||Lit  will  be  used  to  achieve 
the  proje<^Djectives. 

The  types  of  projects  ANA  may  fund 
under  Category  II  include,  but  are  not 
limited  to: 

•  Establishment  and  support  of  a 
community  Native  American  language 
project  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  teaching  of  Native 
American  languages  skills  from  one 
generation  to  another: 

•  Establishment  of  a  project  to  train 
Native  Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  w 
translators  of  such  languages; 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Native 
American  languages;  and 

•  Compilation,  transcription  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages. 

It  is  ANA'S  policy  that  funds  will  not 
be  awarded  for  projects  addressing  dead 
languages.  For  purposes  of  this 
announcement,  dead  languages  are 
those  languages  that  are  no  longer 
spoken  by  any  tribal  or  community 
member. 

Requirement 

The  Commissioner  shall  determine 
the  repository  for  copies  of  products 
firom  Native  American  language  grants 
funded  under  this  program 
announcement.  At  the  end  of  the  project 
period,  products  or  project  models  of 
Native  American  languages  grants 
funded  by  this  program  announcement 
should  be  sent  to  the  designated 
repository.  Specific  information  about 
the  repository  is  in  the  ANA  application 
kit. 

Federally  recognized  Indian  tribes  are 
not  required  to  comply  with  this 
requirement. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  for  fijnding  under  this 
competitive  area: 

•  Federally  recognized  Indian  tribes; 

•  Consortia  of  Indian  tribes 
(incorporated  as  a  non-profit  or  formed 
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with  one  or  moif  |Federally  recognized 
tribes);  '■ '. 

•  Incorporated  inon-Federally 
recognized  tribes; 

•  Incorporated  Inon-proHt  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indiaii  Centers; 

•  National  or  i^onal  incorporated 
non-profit  Native  American 
organizations  witji  Native  American 
community-spedfic  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Nativ^  Claims  Settlement  Act 
(ANCSA)  and/or|^on-profit  village 
consortia;  i 

•  Incorporateq  ^on-profit  Alaska 
Native  multi-pumose  commimity-based 
organizations;     ; 

•  Non-profit  Abska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village-specific  projects; 

•  Non-profit  Native  organizations  in 
Alaska  with  village-specific  projects; 

•  Non-profit  Alaska  Native 
commimity  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Countjls)  as  recognized  by 
the  Bureau  of  Inotan  Affairs; 

•  Public  and  non-profit  private 
agencies  serving  Native  Hawaiians  (the 
populations  served  niay  be  located  on 
these  islands  or  ^t  the  continental 
United  States);    j  I 

•  Public  and  nlqn-profit  private 
agencies  serving  Native  peoples  from 
Guam,  American;  $amoa,  Palau,  or  the 
CommonMrealth  ^fthe  Northern  Mariana 
Islands  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States); 

•  Tribally-connolled  community 
colleges  and  tribally-controlled  post- 
secondary  Vocatiibnal  Institutions;  and 

•  Colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau 
or  the  Commonwiaalth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

Participating  Org^zations 

If  a  tribal  organization,  or  other 
eligible  applicant,, decides  that  the 
objective  of  its  pitfposed  Native 
American  languate  project  would  be 
accomplished  mqi|e  effectively  through 
a  partnership  arr^ligement  with  a  tribal 
school,  college,  ot  university,  the 
applicant  shall  identify  suCh  school, 
college  or  imivers^y  as  a  participating 
organization  iiTitklapplication.  Under  a 
partnership  agreotient,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  th9  grant. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 


application  at  the 


<  ime  of  submission. 


The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  tribe  in  which  the  corporation 
or  association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans,  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  To  establish  compliance  with 
this  requirement  in  the  regulations, 
applicants  must  provide  information 
establishing  that  at  lease  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

Note:  Under  this  program  announcement, 
ANA  will  only  accept  one  application  which 
serves  or  impacts  a  reservation,  tribe  or 
Native  American  community.  If  a  federally 
recognized  Tribe  or  Alaska  Native  village 
chooses  notto  submit  an  application  under 
this  com]}etitive  area,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal  organization) 
which  serves  or  impacts  a  reservation.  In  this 
case,  an  applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates  the 
tribe's  approval  of  the  application  and  the 
tribe's  understanding  that  the  other 
applicant's  project  supplants  the  tribe's 
authority  to  submit  an  application  under  the 
Native  Language  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  simi  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their 
requirement  through  cash  contributions. 
Therefore,  a  project  requesting  $125,000 
in  Federal  funds  must  include  a  match 
of  at  least  $31,250  (20%  of  total 
$156,250  project  cost). 

As  per  45  CFR  74.2,  In-kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party 
in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment, 


supplies,  and  other  expendable 
property,  and  the  value  of  goods  and 
services  directly  benefiting  and 
specifically  identifiable  to  the  project  or 
program." 

Tnis  may  include  other  Federal 
funding  sources  where  the  legislation  or 
regulations  authorize  using  specific 
types  of  funds  for  match,  provided  the 
sourt»  relates  to  the  ANA  project  (e.g., 
Indian  Self-E)etermination  and 
Education  Assistance  funds,  through  the 
Department  of  the  Interior  and  the 
Department  of  Health  and  Human 
Services).  In  addition,  certain  funds 
distributed  to  a  tribe,  including  interest, 
by  the  Federal  ■government,  may  be  used 
for  the  non-Federal  share.  For  example: 

•  Funds  from  the  satisfaction  of  a 
claim  made  under  Federal  law; 

•  Funds  collected  and  administered 
on  behalf  of  such  tribe  or  its  constituent 
members:  or 

■•  Funds  for  general  tribal 
administration  or  tribal  development 
imder  a  formula  or  subject  to  a  tribal 
budgeting  priority  system  such  as,  but 
not  limited  to,  funds  involved  in  the 
.  settlement  of  land  or  other  judgment 
claims,  severance  or  other  royalty 
payments,  or  payments  under  the  Indian 
Self-Determination  Act  (25  U.S.C.  450f 
et  seq.)  or  tribal  budget  priority  system. 

An  itemized  budget  detailing  the 
applicant's  non-federal  share,  and  its 
soiut»(s),  must  be  included  in  an 
application. 

If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  regulations. 

Note:  Applications  originating  from 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section  501(d)  of 
Public  Law  95-134,  as  amended  (48  U.S.C. 
1469a)  under  which  HHS  waives  any 
requirement  for  local  matching  fimds  under 
S200.000  (including  in-kind  contributions] 

F.  Review  Criteria 

The  proposed  project  should  address 
the  Native  American  languages 
purposes  stated  and  described  in  the 
"Background"  (section  B)  of  this 
announcement. 

The  evaluation  criteria  below  are 
closely  inter-related.  Points  are  awarded 
only  to  appUcations  which  respond  to 
these  criteria.  Proposed  projects  will  b« 
reviewed  on  a  competitive  basis  using 
the  following  separate  sets  of  evaluation 
criteria;  one  set  for  planning,  the  other 
for  implementation  grants: 


1478 


Federal  Register  /  Vol.  63.  No.  6  /  Friday,  January  9,  1998  /  Notices 


I.  Planning  Grants 

(1)  Current  Status  of  Native  American 
Languagefs)  (15  points) 

•  The  applicant  fully  describes  the 
current  status  of  Native  American 
language(s)  in  the  community. 

Since  obtaining  this  data  may  be  part 
of  the  planning  grant  application  being 
reviewed,  applicants  can  meet  this 
requirement  by  explaining  their  current 
language  status  and  providing  a  detailed 
description  of  any  circumstances  or 
barriers  which  have  prevented  the 
collection  of  community  language  data. 
If  documentation  exists,  describe  it  in 
^erms  of  current  language  status. 

(2)  Goals  and  Available  Resources  (25 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status. 

(b)  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
these  goals.  Ways  to  demonstrate 
community  and  tribal  government 
support  for  the  project  include: 

•  A  resolution  from  tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occurred  in  project 
planning; 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 
community  support  for  tribal 
resolutions;  and 

•  Minutes  of  conjjTiimity  meetings, 
tribal  presentations  ffid  discussfon 
forums;  The  type  of  community  served 
will  determine  the  type  of 
dociunentation  necessary  to 
demonstrate  participation.  All  tribes 
and  communities,  however,  must 
indicate  in  their  application  how  they 
intend  to  involve  elders  and  other 
community  members  in  their  projects 
and  include  them  in  development  of 
language  goals  and  strategies  and  in 
evaluation  of  project  outcomes. 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be.  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(c)  Available  resources  (other  than 
ANA  and  the  non-federal  share)  which 


will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
and  not  "letters  of  support". 

•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment  and  do 
not  establish  the  authenticity  of  other 
resources. 

•  "Letters  and  other  documents  of 
commitment"  are  binding  and  specify 
the  nature,  amount  and  conditions 
under  which  another  agency  or 
organzation  will  support  a  project 
funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 

Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 

If  the  applicant  proposes  to  enter  iato 
an  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Objectives,  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan  (s)  relate  to  the 
goal  to  ensure  the  survival  and 
continuing  vitality  of  Native  i^lnerican 
language(s).  More  specifically,  together 
they  will  achieve  for  the  tribe  or 
community's  language  goals  for  the 
proposed  project. 

Each  Objective  Work  Plan  clearly 
describes: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  the  results  or  outcomes  relate 
to  the  community's  long-range  goals  or 
the  establishment  of  those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 

•  What  the  next  steps  may  be  after  the 
Planning  project  is  completed. 

(4)  Organizational  capabilities/ 
Qualifications  (20  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 


ability  to  manage  a  project  of  the 
proposed  scope  is  well-defined.  The 
application  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and  or 
by  the  individual  designated  to  manage 
the  project. 

(b)  Position  descriptions  and/or 
resiunes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  Uie 
proposed  budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  which: 

•  Justifies  each  line  item.  v«th  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20  percent  match  for  the  non-federal-share  if 
it  is  under  S2OO.0OO  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

n.  Design  and/or  Implementation  Grants 

(1)  Current  Status  of  Native  American 
Language(s)  (Wpoints) 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  American 
language  to  be  addressed;  current  status 
is  defined  as  data  compiled  within  the 
previous  48  months.  The  description  of 
the  current  status  minimally  includes 
the  following  information: 


ceremonie! 


consensus 
on  elders,  t 
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•  Niunber  of  $^akers 

•  Age  of  speajebrs 

•  Gender  of  sbeakers 

•  Level(s)  of  niiency 

•  Number  of  first  language  speakers 
(Native  language  as  the  first  language 
acquired)  1 1 

•  Niunber  of  sacond  language 
speakers  (Native!  language  as  the  second 
language  acquired) 

•  Where  Native  language  is  used  (e.g. 
home,  court  systiam.  religious 
ceremonies;  chuirch,  media,  school, 
governance  and  c^iltiual  activities) 

•  Source  (rfd4l|a(fonnal^d/w 
informal) 

•  Rate  of  language  loss  or  gaia 

(b)  The  applicmitm  hiUy  describes 
existing  community  language  or 
language  training  programs  and  projects, 
if  any,  in  support  of  the  Native 
American  languace  to  be  addressed  by 
the  proposed  pn>^.  Existing  ^t)grams 
mad  prefects  may  be  formal  (e.g.,  work 
by  a  linguist,  ani^w  language  survey 
conducted  by  community  mHnbers)  or 
"informal"  (e.g.,  4  community 
consensus  of  the  language  status  based 
on  elders,  tribal  scholars,  and/or  other 
commimity  menjl^rs). 

The  descriptian  should  answer  the 
follo%ving:  '  | 

(1)  Has  applicant  had  a  community 
language  or  language  training  program 
within  the  last  4<  months?  (2)  Within 
the  last  10  years? 

If  so,  fully  describe  the  program(s), 
and  include  the  ipUowing: 

•  Program  goall 

•  Number  of  p^t)gram  participants 

•  Number  of  speakers 

•  Age  range  or  participants  (e.g.,  0-5, 
6-10, 11-18,  etc.^l 

•  Number  of  language  teachers 

•  Criteria  used  to  adbiowledge 
competency  of  language  teachers 

•  Resources  available  to  the  applicant 
(e.g.,  valid  gramibBrs.  dictionaries,  and/ 
or  orthographies  Or  describe  other 
suitable  resources) 

•  Program  achiavements 

If  applicant  has  [never  had  a  language 
program,  a  detail^  explanation  of  what 
barriers  or  circumstances  prevented  the 
establishment  of  a  community  language 
program  should  b^  included. 

(2)  Goals  and  Available  Resources  (20 
points)  ' 


(a)  The  applicaqon  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  commlinity  goal(s)  relate  to 
the  proposed  projact;  and 

•  How  the  goal(^)  fit  within  the 
context  of  the  current  language  status; 

•  A  clearly  delineated  strategy  to 
assist  in  assuring  Ithe  survival  and 


continued  vitality  of  the  Native 
American  languages  addressed  in  the 
community. 

(b)  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
these  goals.  Ways  to  demonstrate 
community  and  tribal  government 
support  for  the  project  include: 

•  A  resolution  frtxn  tribes  or  tribal 
organizations  stating  that  commimity 
involvement  has  occurred  in  project 
planning; 

•  Commimity  siuveys  and 
questionnaires;  and 

•  Minutes  of  community  meetings, 
tribal  presmitaticms  and  discussion 
forums. 

The  type  of  community  served  will 
detwmine  the  type  of  documentation 
necessary  to  dencmstrate  participation. 
AU  tribes  and  communities,  however, 
must  indicate  in  their  application  how 
they  intend  to  involve  elders  and  other 
conununity  mmnbers  in  their  projects 
and  include  them  in  development  of 
language  goals  and  strategies. 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  firom  the  project. 
National  Indian  and  Native 
organizaticms  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(c)  Available  resources  (other  than 
ANA  and  the  non-federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  dociunented  by  letters  or 
documents  of  commitment  of  resources, 
and  not  "letters  of  support". 

•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment  and  do 
not  establish  the  authenticity  of  other 
resources. 

•  "Letters  and  other  documents  of 
commitment"  are  binding  and  specify 
the  nature,  amount  and  conditions 
under  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 

Applicant  statements  that  additional 
funding  will  be  sought  fit)m  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 

If  the  applicant  proposes  to  enter  into 
an  partnership  arrangement  with  a 
school,  college  or  university. 


documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Objectives.  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  language(s). 
More  specifically,  together  they  will 
achieve  for  the  tribe  or  community's 
language  goals  for  the  proposed  project 
If  the  project  is  for  more  than  one  year, 
the  appUcation  includes  Objective  Work 
Plans  for  each  year  (budget  period) 
proposed. 

Each  Objective  Work  Plan  clearly 
describes: 

•  The  tribal  government's  and 
commujiity's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  ^>eakers; 

•  Measurabie  or  quantifiable  results 
or  outcomes; 

•  How  they  relate  to  the  community's 
long-range  goals  or  the  establishment  of 
those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or  ' 
expected  resources  during  the  project 
period: 

•  How  the  main  activities  will  be 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 

•  How  the  project  will  be  completed, 
become  self-sustaining,  or  be  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Organizational  capabilities/ 
(Salifications  (15  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well-defined.  The 
ai^Ucation  clearly  draionstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and/ 
or  by  the  individual  designated  to 
manage  the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  ^e 
proposed  budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  stai^  are  qualified  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  necessary  for  overall 
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quality  itanageraent  of  the  project. 
Resimies  u?ust  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  sutxrontracting  services  under 
an  approved  ANA  grant. 


(5)  Budget  (1 0  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Infoimation  of  the  application, 
including  the  applicant's  non-federal 
share  and  its  source; 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  faciUtate 
the  determination  of  cost  allowabiUty 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20  percent  match  for  the  non-federal  share  if 
it  is  under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

(6)  Evaluation.  Sharing  and  Preservation 
Plans  (15  points)  ^ 

The  application  should  include  the 
following  three  plans: 

(a)  An  "evaluation  plan'*  with  a 
baseline  to  measure  project  outcome^, 
including,  but  not  limited  to,  describing 
effective  language  growth  in  the 
community  (e.g.,  an  increase  of  Native 
American  language  use).  This-plan  will 
be  the  basis  for  evaluating  the 
community's  progress  in  achieving  its 
language  goals  and  objectives. 

(b)  A  "sharing  plan"  that  identifies 
how  the  project's  methodology,  research 
data,  outcomes  or  other  products  can  be 
shared  and  modified  for  use  by  other 
tribes  or  communities.  If  this  is  not 
feasible  or  culturally  appropriate, 
provide  the  reasons.  The  goal  is  to 
provide  opportimities  to  ensure  the 
survival  and  the  continuing  vitality  of 
Native  Languages. 

(c)  A  "plan  to  preserve  project 
products"  describes  how  the  products  of 
the  project  will  be  preserved  through 
archival  or  other  culturally  appropriate 
methods,  for  the  benefit  of  future 
generations. 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  March  27, 1998. 


H.  For  Further  Information  Contact 

Deborah  Yatsko,  Program  Analyst, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington,  DC 
20447.  tel:  (202)  690-7843;  e- 
mail:dyatsko@acf.dhhs.gov 

Part  II:  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

A.  Definitions  ^ 

•  "Language  preservation"  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  "Language  vitality"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

•  "Language  replication"  is  the 
application  of  a  language  program 
model  developed  in  one  community  to 
other  linguistically  similar 
commimities. 

•  "Language  survival"  is  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  wide  range  of  aspects  of  community 
life. 

•  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  sftecified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to.  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  "multi-year  project"  is  a  project 
on  a  single  theme  that  requires  more 
than  12  months  to  complete  and  affords 
the  applicant  an  opportunity  to  develop 
and  address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions 
which  support  the  organization  as  a 
whole,  or  for  purposes  unrelated  to  the 


actual  management  or  implementation 
of  work  conducted  under  an  ANA 
approved  project. 

•  "Real  Property"  means  land, 
including  land  improvements, 
structures  and  appiutenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  "Construction"  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

B.  General  Considerations 

Non-ANA  resoiirces  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  proiect  in  the 
community.  Project  designs  should 
explain  how  thoKse  parts  of  prefects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributi<ms  are 
unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organizati<Mi's  indirect  costs  if  they 
represent  activities  which  (1)  include 
the  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  funds  other  than 
ANA'S. 

C.  Activities  That  Cannot  Be  Funded  by 
ANA 

The  Administration  for  Native 
Americans  does  not  fund  projects  that: 

•  Operate  indefinitely  or  require  ANA 
funding  on  a  recurring  basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
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Native  Americaxj  Organizations  which 
are  otherwise  eliable  to  apply  to  ANA 
("third  party  T/TA"). 

However,  the  {>iirchase  of  T/TA  by  a 
grantee  for  its  ovrn  use  or  for  its 
members'  use  (as  in  the  case  of  a 
consortium),  whtae  T/TA  is  necessary  to 
carry  out  project! objectives,  is 
acceptable.         ;  > 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  cohjtinuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  n6\  fund  construction. 

•  Objectives  oriactivities  for  the 
support  of  core  aoministration  of  an 
organization.        | 

"Core  adminis^ation"  is  funding  for 
staff  salaries  for  ^ose  functions  which 
support  the  orgaMzation  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  gitant  funding.  For 
example,  the  mamgement  and 
administrative  fi^actions  necessary  to 
carry  out  an  ANA.I  approved  project  are 
not  considered  "bjore  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approirfid  staff  for  time 
actually  and  reaspnably  spent  to 
implement  a  funded  ANA  project. 

Projects  or  acti|\^ities  that  generally 
will  not  meet  the  |>urposes  of  this 
announcement  a|^  discussed  further  in 
Section  H,  "Gen^ial  Guidance  to 
Applicants",  belpW. 

D.  Multi-Year  Projects 

Only  Category  \il  "Design  and 
Implementation"  projects  may  be 
developed  as  multi-year  projects,  i.e.  for 
up  to  three  years*  The  information  in 
this  section  is  not  appUcable  to 
planning  projects. 

A  multi-year  project  is  a  project  on  a 
single  theme  that  reqiiires  more  than  12 
to  17  months  to  (|6mplete.  It  affords  the 
applicant  an  opp&rtimity  to  develop  and 
address  more  coniplex  and  in-depth 
strategies.  A  multi-year  project  cannot 
be  a  series  of  um^ted  objectives  with 
activities  presentieid  in  chronological 
order  over  a  two  or  three  year  period. 
Initial  awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period  (up 
to  17  months),  although  project  periods 
may  be  for  three  years. 

Applications  fat  continuation  grants 
funded  under  thme  awards  beyond  the 
one-year  budget  ^riod,  but  within  a 
two-to-three  year  project  period,  will  be 
entertained  iivsunsequent  years  on  a 
non-competitive  basis,  subject  to  the 


availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  tbat  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Therefore,  this  program 
announcement  does  not  apply  to  current 
ANA  grantees  with  multi-year  projects 
that  apply  for  continuation  funding  for 
their  second  or  third  year  budget 
periods. 

E.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  part 
100. 

F.  The  Application  Process 

1.  AvailabiUty  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: . 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
SW,  Mail  Stop  HHH  348F.  Washington. 
D.C.  20447.  Attention:  93612-982. 
Telephone:  (202)  690-7776. 

Copies  of  this  program  annoimcement 
and  many  of  the  required  forms  may  be 
obtained  electronically  at  the  ANA 
World  Wide  Web  Page: 
www.acf.dhhs.gov/programs/ana/ 
index.html 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  all  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  the 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/ or  printed  from 
any  other  source  is  accurate  and 
complete. 

2.  Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  closing  date  to:  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  S.W., 
Mail  Stop  6C-462.  Washington.  D.C, 
20447.  Attention:  Lois  B.  Hodge.  ANA 
No.  93612-982. 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
overnight  express  mail  couriers  shall  be 


considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  am  and  4:00  pm  at:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  ACF  Mail  Room,  Second  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street.  S.W..  Washington.  D.C.  20024. 

The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obUgations  undo'  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

Each  tribe.  Native  American 
organization,  or  other  eUgible  applicant 
may  compete  for  one  grant  award  imder 
this  program  announcement. 

The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  program  announcement 
from  any  one  applicant.  If  an  eligible 
applicant  sends  in  two  applications  for 
this  program  announcement,  the  one 
with  the  earlier  postmark  will  be 
accepted  for  review  imless  the  applicant 
withdraws  the  earlier  application. 

3.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
annoimcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ACF.  An  incomplete  application  is  one 
that  is: 

•  Missing  Form  SF  424 

•  Does  not  have  a  signature  on  Form 
SF424 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable 

Complete  applications  that  conform  to 
all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 
Independent  review  panels  consisting  of 
reviewers  familiar  with  American 
Indian  Tribes  and  Native  American 
communities  and  organizations,  and 
Native  American  languages  evaluate 
each  application  using  the  published 
criteria  in  this  announcement.  As  a 
result  of  the  review,  a  normalized 
numerical  score  will  be  assigned  to  each 
application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application. 
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recommendation  and  comments  of  ANA 
staff,  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all'relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  ANA  staff  cannot  respond  to 
requests  for  information  regarding 
funding  decisions  prior  to  the  offlcial 
notification  to  the  applicants. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications  funded 
with  fiscal  year  1998  funds, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  application. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

G.  The  Review  Process 

1.  Initial  Application  Review 

AppKcations  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in      * 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement:  and 

•  The  application  is  signed  and 
submitted  by  the  deadline  explained  in 
section  G,  Application  Due  Date. 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

Applications  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  bom  competitive 
evaluation. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to 


evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

3.  Appeal  of  Ineligibility 

Applicants  who  are  initially  excluded 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  appHcant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19,  1996  (61  FR  42817). 

H.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement. 

•  Projects  will  not  be  ranked  on  the 
basis  of  general  financial  need  . 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals.  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  Applicants  must  document  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  tribe    ' 
supporting  the  project  proposal  stating 
that  there  has  been  community 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
community  you  serve  will  determine 
the  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 


community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  fpr  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  language  goals,  and  the 
community's  long-range  goals  or  plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative. 
Section  A  of  the  application  package, 
"Resources  Available  to  the  Proposed 
Project,"  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

Applications  which  were  not  funded 
imder  a  previous  years  closing  date  and 
revised  for  resubmission  should  make  a 
reference  to  the  changes,  or  reasons  for 
not  making  changes,  in  their  current 
ANA  application  which  are  based  on 
ANA  panel  review  comments. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sen^e  of  the 
application's  quality  and  potential 
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i  a  the  ANA  review 


of  developing  an 
i  cants  should  plan  for 
a  project  start  da^e  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  ii<)t  fund  essentially 
identical  projecti  Iserving  the  same 
constituency.      | 

•  If  a  project  dbuld  be  supported  by 
other  Federal  fui^ding  sources,  the 
applicant  should  fully  explain  its 
reasons  for  not  pursuing  other  Federal 
funds  for  the  project. 

•  For  purposeslof  this  announcement, 
ANA  is  using  the  Bureau  of  Indian 
Afi'airs'  list  of  federally  recognized 
Indian  tribes  which  includes  nonprofit 
Alaska  Native  coonmunity  entities  or 
tribal  governing  ^)^ies  (IRA  or 
traditional  coim(ifls).  Other  federally 
recognized  Indian  tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  Recently  recognized  or 
restored  by  the  limited  States  Congress) 
are  also  elieible  tjd  apply  for  ANA  funds. 

•  The  Aominisuation  for  Native 
Americans  will  accept  only  one 
application  under*  this  program 
announcement  i^m  any  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications,  thel^ne  with  the  earlier 
postmark  will  be  Accepted  for  review 
unless  the  applioant  withdraws  the 
earlier  application. 

•  An  application  from  a  federally 
recognized  Tribe,  Alaska  Native  Village 
or  Native  Amerioan^brganization  must 
be  from  the  governing  body  of  the  Tribe 
or  organization.  AJNA  will  not  accept 
applications  frx>ii^jtribal  components 
which  are  triballyfauthorized  divisions 
of  a  larger  tribe,  ik^iless  the  application 
includes  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  appUcant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

•  ANA  will  only  accept  one 
application  which  serves  or  imp>acts  a 
reservation,  Tribe,  or  Native  American 
community.  If  a  faderally  recognized 
Tribe,  or  Alaska  Native  village  chooses 
not  to  submit  an  application  under  this 
announcement,  ij  piay  support  another 
applicant's  projeq  (e.g.,  a  tribal 
organization)  wht|:h  serves  or  impacts  a 
reservation.  In  th^$  case,  the  applicant 
must  include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
approval  of  the  application  and  the 
Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  subn^it  an  application 


imder  that  specific  competitive  area  for 
the  duration  of  the  approved  grant 
period. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  Applicants  proposing  multi-year 
projects  imder  Category  II  must  fully 
describe  each  year's  project  objectives 
and  activities.  Separate  Objective  Work 
Plans  (OWPs)  must  be  presented  for 
each  project  year  and  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project  for  each 
budget  period  must  be  included. 

•  Applicants  for  multi-year  projects 
under  Category  II  must  justify  the  entire 
time-frame  of  the  project  (i.e.,  why  the 
project  needs  funding  for  more  than  one 
year)  and  clearly  describe  the  results  to 
be  achieved  for  each  objective  by  the 
end  of  each  budget  period  of  the  total 
project  period. 

•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit."  During 
negotiation,  sudi  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  appUcant  and  deemed 
not  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  appUcation's  Form  424  must  be 
signed  by  the  appUcant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
and  tabbing  of  the  sections  be  provided. 
Simple 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 


a  conflicting  length  of  project  period. 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  niay  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  Applicants  may  propose  up  to  a  17 
month  project  period  under  Category  I 
and  up  to  a  36  month  project  period 
under  Category  II. 

4.  Projects  or  Activities  That  Generally 
Will  not  Meet  the  Purposes  of  this 
Announcement 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  this  program 
annoimcement. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  Proposals 
from  consortia  of  tribes  should  have 
individual  objectives  which  are  related 
to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia.  In  situations  where  both 

a  consortia  of  tribes  and  the  tribes  who 
belong  to  the  consortia  receive  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  tribes. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $150,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  tribe  or  village. 

I.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
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record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  0MB. 

/.  Receipt  of  Applications  ■ 

.    Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  F,  The  Application  Process: 
Application  Submission.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

Applications  and  related  materials 
postmarked  after  the  closing  date  will  be 
classified  as  late. 

1.  Deadhnes 

•  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  SW.,  Mail  Stop  6C-462. 
Washington,  D.C.  20447. 

•  Applicants  are  cautioned  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

•  Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
-before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
hoUdays).  between  the  hours  of  8:00  am 
and  4:30  pm  at:  U.S.  Department  of 
Health  and  Himian  Services, 
Administration  for  Children  and 
FamiHes,  Division  of  Discretionary 
Grants,  ACF  Maihtrom,  2nd  Floor 
Ixwding  Dock,  Aerospace  Center.  901  D 
Street,  S.W.,  Washington,  D.C.  20024. 
(AppUcants  are  cautioned  that  express/' 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 


•  ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

•  No  additional  material  Will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

Administration  for  Children  and 
Families  may  extend  an  appUcation 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Oants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  and  93.587  Promoting  the  Survival 
and  Continuing  Vitality  of  Native  American 
Languages) 

Dated:  December  31. 1997. 
Gaiy  N.  Kimble. 

Commissioner,  Administration  for  Native 
Am&icans. 

(PR  Doc.  98-583  Filed  1-8-98;  8:45  am] 

BIUMG  OOOE  4ia«-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docitet  No.  97N-0532] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Radioactive  Drug  Research 
Committees;  Commit  Request 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 


public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirements  related  to 
radioactive  drugs  used  in  research. 

DATES:  S':bmit  written  comments  on  the 
collection  of  information  by  March  10, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docimient. 

FOR  RiRTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-627-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
infornliation  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3S02(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A)^uires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Fedo'al  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quaUty.  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Radioactive  Dntjg^  for  Certain  Research 
Uses— (21  CFR  iil.l>— (ONfB  Control 
Number  091(M)0$3 — Extension) 

Under  sectionii201,  505,  and  701  of 
the  Federal  Foo<^.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  355,  and  371).  FDA 
has  the  authority  to  issue  regulations 
governing  the  usb  of  radioactive  drugs 
for  basic  informational  research,  Section 
361.1  (21  CFR  36t.l)  sets  forth  specific 
regulations  regaming  the  establishment 
and  compositioni  pf  Radioactive  Drug 
Research  Committees  and  their  role  in 
approving  and  monitoring  research 
studies  utilizing  isdiopharmaceuticals. 
No  study  involviing  any  administration 
of  a  radioactive  dfug  to  research  subjects 
is  permitted  without  the  authorization 
of  an  FDA  approved  Radioactive  Drug 
Research  Commiittee  (§  361.1(d)(7)).  The 
type  of  research  tbat  niay  be  undertaken 
with  a  radiophainiaceutical  drug  must 
be  intended  to  obtain  basic  information 
and  not  to  carry  put  a  clinical  trial.  The 
types  of  basic  research  permitted  are 
specified  in  the  regulation,  and  includes 
studies  of  metabolism,  hiunan 
physiology,  pathlcfphysiology,  or 
biochemistry,      i  j 

Section  361.1(cl(2)  requires  that  each 
Radioactive  Drug  Research  Committee 
shall  select  a  chadhnan,  who  shall  sign 
all  applications,  minutes,  and  reports  of 
the  committee.  E)Kh  committee  shall 
meet  at  least  oncei  each  quarter  in  which 
research  activity  il^as  been  authorized  or 
conducted.  Mini^tjes  shall  be  kept  and 


shall  include  the  numerical  results  of 
votes  on  protocols  involving  use  in 
human  subjects.  Under  §  361.1(c)(3), 
each  Radioactive  Drug  Research 
Committee  shall  submit  an  annual 
report  to  the  FDA.  The  annual  report 
shall  include  the  names  and 
qualifications  of  the  members  of,  and  of 
any  consultants  used  by.  the 
Radioactive  Drug  Research  Committee, 
and  for  each  study  conducted  during  the 
preceeding  year,  using  FDA  Form  2915. 

Under  §  361.1(d)(5),  each  investigator 
shall  obtain  the  proper  consent  required 
under  the  regulations.  Each  female 
research  subject  of  childbearing 
potential  must  state  in  writing  that  she 
is  not  pregnant,  or  on  the  basis  of  a 
pregnancy  test  to  be  confirmed  are 
present. 

Under  §  361.1(d)(8),  the  investigator 
shall  immediately  report  to  the 
Radioactive  Drug  Research  Committee 
all  adverse  effiects  associated  with  use  of 
the  drug,  and  the  committee  shall  then 
report  to  the  FDA  all  adverse  reactions 
probably  attributed  to  the  use  of  the 
radioactive  drug. 

Section  361.1(f)  sets  forth  labeling 
requirements  for  radioactive  drugs. 
These  requirements  are  not  in  the 
reporting  burden  estimate  because  they 
are  information  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purposes  of  disclosure  to  the  public  (5 
CFR  1320.3(c)(2)).  Types  of  research 
studio  not  permitted  imder  this 
regulation  are  also  specified,  and 


include  those  "intended  for  (the) 
immediate  therapeutic,  diagnostic,  or 
similar  purposes  or  to  determine  the 
safety  and  effectiveness  of  the  drug  in 
humans  for  such  purposes  (i.e.,  to  carry 
out  a  clinical  trial)."  These  studies 
require  filing  of  an  investigational  new 
drug  application  (IND)  under  21  CFR 
312.1  and  the  associated  information 
collections  are  covered  in  OMB 
Approval  019O-G014. 

The  primary  purpose  of  this 
collection  of  information  is  to  determine 
if  the  research  studies  are  being 
conducted  in  accordance  with  required 
regulations.  If  these  studies  were  not 
reviewed,  human  subjects  could  be 
subjected  to  inappropriate  radiation 
and/or  safety  risks.  Respondents  to  this 
information  collection  are  the 
chairperson(s)  of  each  individual 
Radioactive  Drug  Research  Committee, 
investigators,  and  participants  in  the 
studies. 

The  source  of  the  burden  estimates 
was  a  phone  survey  of  three  committee 
chairpersons  who  were  selected  from 
different  geographical  areas  and  of 
varying  levels  of  Radioactive  Drug 
Research  Committee  membership  and 
activities.  These  chairpersons  were 
asked  for  their  assessment  of  time 
expended,  cost  and  views  on 
completing  the  necessary  reporting 
forms. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— Estimated  Annual  Reporting  Burden ^ 


21  CfPsectt 


section 


Form 


No.  of  re- 
spondents 


Annual  fre- 
quency per  re- 
sponse 


Total  annual 
responses 


Hours  per  re- 
sponse 


Total  hours 


361.1(c)<3) 
361.1(c)(3) 
361.1(d)(5) 
361.1(d)(8) 


FDA  2914 
FDA  2915 


100 
62 
62 
62 


1.0 
3.5 
3.5 
3.5 


100 
217 
217 
217 


1.0 
3.75 
0.1 
0 


100 

814 

22 

0 


Totals 


936 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 

21  CFR 

action 

Form 

Numtw  of 
recordkeepers 

Annual  frequency  per 
recordkeeping 

Hours  per 
recordkeeper 

Total  hours 

361.1(c)(2)  

FDA  2914  and  2915  ... 

100 

1  oer  atr»4  oer  vr  ...    . 

10 

1  000 

Total  

1  000 

*  There  are  no  ca 

iitai  costs  or  opera 

t' 

ting  and  maintenance  cos 

ts  associated  with  tl 

lis  collection  of  infonnation. 
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Dated:  January  2.  1998. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-590  Filed  1-8-98;  8:45  am) 

BiLUNO  CODE  4iaO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Statement  of  Mission,  Organization, 
Functions  and  Delegation  of  Authority 

Part  G,  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  as  amended  at  60  FR  56606, 
November  9,  1995,  and  most  recently 
amended  at  61  FR  67048,  December  19, 
1996.  is  amended  to  reflect  a 
realignment  of  the  California  Area 
Indian  Health  Service.  The  changes  are 
as  follows: 

Delete  the  functional  statements  for 
the  California  Area  Indian  Health 
Service  in  their  entirety  and  replace 
with  the  following: 

Section  GFG-00,  California  Area  Indian 
Health  Service — Mission 

The  California  IHS  provides  a 
comprehensive  health  services  deWvery 
system  for  American  Indians  and  Alaska 
Natives  (AI/AN)  with  opportunity  for 
maxi  num  tribal  involvement  in 
developing  and  managing  programs  to 
meet  their  health  needs.  The  goal  of  the  - 
California  Area  IHS  is  to  raise  the  health 
level  of  the  AI/AN  people  to  the  highest 
possible  level. 

Section  GFG-10,  Functions.  Office  of  the 
Director  (GFGA) 

Provides  overall  direction  and 
leadership  for  the  California  Area  Indian 
Health  Service  (IHS)  by:  (1)  Encouraging 
maximum  consuUation  and 
participation  by  California  Area  tribes 
and  tribal  and  urban  Indian 
organizations  in  establishing  the  goals 
and  objectives  of  the  California  Area 
IHS,  and  in  developing  the  policies  of 
the  California  Area  IHS;  (2)  coordinates 
the  California  Area  IHS  activities  and 
resources  internally  and  externally  with 
those  of  other  Federal,  State,  local  and 
privately  funded  health  care  programs 
to  maximize  quality  health  care  services 
to  tribal  and  urban  Indians  in  the  State 
of  California;  (3)  ensuring  compliance  to 
the  IHS  guidelines  and  administrative 
procedures  pertinent  to  Indian  Self- 
Determination  contracting  processes 
and  Tribal  Self-Governance  compacting; 
(4)  assuring  that  Indian  Tribes  and 
Indian  organizations  are  informed 


regarding  pertinent  health  policy  and 
program  management  issues  and 
coordinates  meetings  and  other 
communications  with  tribal  delegations; 
(5)  advocating  for  the  health  needs  and 
concerns  of  American  Indians  and 
Alaska  Natives  (AI/AN);  (6)  developing 
and  demonstrating  methods  and 
techniques  for  continuous  improvement 
of  health  services  management  and 
delivery  by  California  Area  tribes  and 
tribal  and  urban  Indian  organizations; 
(7)  ensuring  that  the  principles  of  Equal 
Employment  Opportunity  laws  and  the 
Civil  FUghts  Act  are  applied  in  the 
management  of  the  human  resources  of 
the  California  Area  IHS.  and  (8)  advises 
the  Director.  IHS.  of  issues  and  potential 
issues,  relevant  to  the  California  Atea. 
or  to  the  IHS  in  general,  and 
recommending  and  participating  in 
actions  to  prevent  or  correct  problems. 

Office  of  Management  Support  (GFGAB) 

(1)  Provides  advice  to  the  Area 
Director  and  functional  area  managers 
on  California  Area  IHS  administrative 
and  management  policy  and  procedures 
requirements,  delegations  of  authority, 
documenting  the  organizations  and 
functions  of  the  California  Area  IHS, 
personnel  administration  and 
management,  and  agency  agreements 
management;  (2)  develops,  recommends 
and  implements  processes  for 
management  accountability  and  the 
periodic  assessment  of  managerial 
performance;  (3)  provides  guidance  and 
support  to  Area  managers  regarding 
resources,  personal  property, 
acquisition  management;  (4)  provides  a 
full  complement  of  administrative 
services  in  support  of  the  Area-wide 
health  services  delivery  and 
management  systems,  i.e.,  forms 
management,  travel  management, 
communications  management,  supplies 
management,  printing,  mail 
management,  etc.;  (5)  advises  the  Area 
Director  and  functional  area  managers 
on  the  civil  service  and  commissioned 
corps  persormel  programs' 
adnjinistration  and  management 
requirements;  (6)  directs  the  personnel    . 
security  and  suitability  clearance,  and 
other  ethics  in  employment  programs, 
for  the  California  Area  IHS.  and  (7) 
provides  advice,  consultation,  and 
assistance  to  tribal  officials  and  tribal 
organizations  on  tribal  health  program 
personnel  policy  issues. 

Resources  Management  Staff  (GFGAB- 
1) 

(1)  Develops  and  submits  the  budget 
for  the  California  Area  IHS;  (2) 
distributes,  coordinates,  and  monitors 
resource  allocations;  (3)  interprets 
policies,  guidelines,  manual  issuances. 


and  OMB  circulars  relevant  to  budget 
development,  presentation  and 
execution  for  the  Area  Director, 
functional  area  managers,  and  tribal  and 
urban  program  officials;  (4)  directs  the 
collection,  review,  and  analysis  of 
program  and  Hnancial  data  to  determine 
resource  requirements;  (5)  recommends 
and  coordinates  Area  budget  execution; 
(6)  maintains  fund  control;  and  (7) 
prepares  reprogramming  requests. 

Acquisition  Management  Staff  (GFGAB- 
2} 

(1)  Develops  and  recommends 
policies  and  procedures  specific  to 
acquisition  operations  in  the  California 
Area  IHS  that  are  consistent  with  higher 
echelon  and  government  oversight 
agency  policy  issuances;  (2)  provides 
advice,  technical  consultation,  and 
training  to  California  Area  managers  and 
staff;  (3)  reviews  and  makes 
recommendations  for  approval/ 
disapproval  of  contract-related 
documents  such  as:  pre-  and  post-award 
documents,  unauthorized  commitments, 
procurement  planning  documents. 
Justification  for  Other  Than  Full  and 
Open  Competition,  waivers,  and 
deviations;  (4)  executes  and  administers 
contracts  for  the  California  Area  IHS;  (5) 
reviews,  recommends,,  and  issues 
delegations  of  acquisition  authority  in 
the  California  Area  IHS,  and  (6) 
supports  and  maintains  the  IHS 
Contract  Information  System  and 
controls  entry  of  data  into  the  HHS  . 
Contract  Information  System. 

Office  of  Public  Health  (GFGAC) 

(1)  Provides  leadership  and 
consuhation  to  tribal  and  urban  public 
health  programs  on  the  IHS  goals, 
objectives,  policies,  program  standards, 
and  priorities;  (2)  serves  as  the  primary 
source  of  technical  and  policy  advice  to 
the  Area  Director,  Area  office  staff,  and 
tribal  and  urban  health  program  officials 
on  the  full  scope  of  clinical  health  care 
programs,  including  their  quality 
assurance  and  preventive  aspects,  and 
tort  claims;  (3)  participates  in 
identifying  and  articulating  the  health 
needs  of  the  AI/AN  population  in  the 
State  of  California;  (4)  coordinates  the 
availability  and  accessibility  of 
Medicare  and  Medicaid  programs,  and 
other  managed  care  programs*  services, 
to  AI/AN  in  the  State  of  CaHfornia;  (5) 
provides  consultation  and  technical 
support  to  tribal  and  urban  public 
health  programs  including,  but  not 
limited  to,  dental  services,  diabetes  and 
other  chronic  disease  prevention, 
nutrition  services,  and  nursing  services, 
alcohol/substance  abuse  prevention  and 
treatment,  including  the  coordination  of 
the  Youth  Regional  Treatment  Center 
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services;  (6)  provides  assistance- in  the 
development  and  implementation  of 
Area  policy  and  |  Procedures  regarding 
managed  care  seiivices,  third  party 
collections  and  reimbursements,  health 
care  facility  accreditation,  risk 
management  and  quality  assurance;  (7) 
coordinates  the  ^imbursement  of 
allowable  costs  ^r  qualified  high  cost 
contract  health  $9rvice  cases  from  the 
niS  Catastrc^hi4:iHealth  Emergency 
Fund  to  tribal  h441th  care  programs  in 
the  State  of  California;  (8)  serves  as 
project  officer  ofjccmtract  awarded  in 
the  State  of  Caliramia  f(K  the  delivery  of 
heahh  care  servjqee,  and  coordinates 
activities  for  mohitoring  and  evaliuting 
contractor  perfc^mance;  (9)  provides 
advice  to  the  Are^  Director  on  the 
activities  and  issues  related  to  the 
unplementation  it^f  Title  V  of  the 
American  Indiaii  ^Health  Care 
Improvement  Act,  as  amended,  in  the 
State  of  California;  (10)  provides 
support  to  urban  Indian  health  programs 
and  organizatioiu  in  managing  health 
programs  and  atUnding  financial  and 
other  types  of  sinport  available  from 
other  public  and  |»ivate  agencies  and 
ofganizati(ms,  and  (11)  designs, 
maintains,  and  dontrols  the  data 
collection,  anal)|4is>  end  publication  of- 
heahh  program  iiifohnation  in  the 
activities.  1 1 

Information  Reserve  Staff  (GFGAC-l) 

(1)  Is  the  principal  advisor  to  the  Area 
Director,  functional  area  managers,  and 
tribal  and  urban  health  program  officials 
in  the  State  of  California,  regarding  the 
design  and  impl^entation  of 
automated  inforliiaticm  systems;  (2) 
provides  advice  jcm  the  installation  and 
maintenance  services  to  the  Area 
managers  and  tribal  and  urban  health 
programs  on  operational  automated 
information  systons  used  in  the  DiS, 
i.e.,  RPMS,  CHSMIS,  CDMIS.  etc.,  for 
improved  persoiiyl  productivity  and 
health  services  data  collection;  (3) 
provides  reports  and  information  on  a 
priority  basis  and  gathers,  consolidates, 
and  transmits  automated  RPMS  data  to 
central  processii^g  centers,  and  (4) 
serves  as  the  foci]  point  for  clearance  of 
requests  to  purcluse  information 
systems  hanlwaie  and  software  for  the 
California  Area  IHS. 

Office  of  Enviroi^hiental  Health  and 
Engineering  (GF^AD) 

(1)  Serves  as  the  principal  advisor, 
advocate,  consuhent,  and  technical 
assistant  on  all  services  relating  to 
Sanitation  Facilities  Construction, 
Environmental  Health  Services, 
Operation  and  Maintenance,  Injur>' 
Prevention,  and  Facilities  Management 
for  the  California  Area  IHS;  (2)  plans. 


coordinates,  implements,  and  evaluates 
all  aspects  of  Title  I  contracting  and 
Title  in  compacting  under  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  as  amended;  (3)  consults 
with  tribal  groups/organizations  in  the 
development  and  implementation  of 
envinmmental  health  and  engineering 
poUcies  and  initiatives;  (4)  provides 
consultation  and  technical  guidance  to 
tribal  health  programs  including 
preventive  maintenance  surveys, 
personnel  training,  and  fiscal  reviews; 
(5)  performs  or  directs  surveys  and 
investigations  to  determine  the 
condition  of  tribel  heahh  facilities;  (6) 
serves  as  the  principal  advisor  regarding 
the  real  property  Baanagement  (wogram 
w^iich  oversees  owned  and  leased  real 
property  and  GSA  assigned  space; 
interacts  with  GSA  Region  DC  and 
Engineering  Services  to  ensure 
adequacy  of  facilities,  and  (7) 
coordinates  property  management 
activities  including  space  assignments, 
space  need  determinations,  r^ulatory 
ccHnpliance.  and  reporting. 

IXvision  of  Environmental  Health 
Services  (GFGADl) 

(1)  Plans,  coordinates,  and  evaluates 
the  Area's  Environmental  Health 
Services  program;  (2)  serves  as  the 
principle  advisor  on  all  matters 
pertaining  to  environmental  health 
program  activities,  policies,  and 
procedures;  (3)  plans,  coordinates, 
implements,  and  evaluates  a 
comprehensive  Injury  Prevention 
Program  throughout  the  Area;  (4)  assists 
health  programs  to  meet  the  goal  of 
accreditation  by  the  appropriate 
accrediting  agency;  (5)  plans, 
coordinates,  and  evaluates  the  Area 
fluoridation  program;  and  (6)  Plans, 
coordinates,  and  evaluates  the  Area 
Operation  and  Maintenance  Program. 

Division  of  Sanitation  Facilities 
Construction  (GFGAD2} 

(1)  Plans,  coordinates,  and  evaluates 
the  Area's  Sanitation  Facilities 
Construction  responsibilities;  (2)  serves 
as  the  principal  advisor  on  matters 
relating  to  public  health  engineering 
and  Sanitation  Facilities  Construction 
activities,  policies,  and  procedures;  (3) 
coordinates  the  provision  of  sanitation 
facilities  for  new  housing  projects 
sponsored  by  other  Government 
agencies;  and  (4)  coordinates  the 
provision  of  sanitation  facilities  for  new 
and  existing  housing. 


OEHE  District  Offices:  Redding  District 
Office  (GFGAl);  Sacramento  District 
Office  (GFGA2):  Escondido  DiOrict 
Office  (GFGA3) 

(1)  Implements  the  Sanitation 
Facilities  Construction  and 
Environmental  Health  Services 
-responsibilities;  (2)  serves  as  the 
principal  advisor  to  communities, 
individuals,  contractors,  and  other 
orgaaizaticms  on  all  matters  pertaining 
to  Sanitation  Facilities  Construction  and 
Environmental  Health  Services;  (3) 
implements  activities  that  assist  all 
health  programs  to  be  attain 
accreditation  by  api>ropriate  accrediting 
agencies;  (4)  implements  the  Area 
fluoridation  and  Operation  and 
MMntenance  activities,  and  (5) 
implements  the  provision  of  sanitation 
facilities  for  new  housing  projects 
sponsored  by  other  government  agencies 
and  for  existing  housing. 

Section  GFG-20.  The  Order  of 
Succession  to  the  Area  Director 

Deputy  DirectCM- 

Associate  Director,  Office  of  Public 

Health 
Associate  Director,  Office  of 

Management  Supprat 
Associate  Director,  Office  of 

Envinmmental  Health  and 

Engineering 

Section  GFG-30,  California  Area  IHS— 
Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  made  to  officials  in  the 
CaUfomia  Area  IHS  that  were  in  effect 
immediately  prior  to  this  reorganization, 
and  that  are  consistent  with  this 
reorganization,  shall  ccmtinue  in  effect 
pending  further  redelegation. 

This  reorganization  shall  be  effective 
on  the  date  of  signature. 

Dated:  December  23, 1997. 
Michael  H.  TmpUo, 
Assistant  Surgeon  General  Director. 
(FR  Doc.  98-534  Filed  l-«-98:  8:45  am) 

aiLUNQ  COOE  41t»-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heallh 

Cantsr  for  Sciantific  Ravisw;  Notica  of 
Closad  Meatings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  &nphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 
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Name  of  SEP:  Clinical  Sciences. 

Dote:  January  12,1 998. 

rime:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda. 
Maryland  20892.  (301)  435-1786. 

Name  of  SEP:  Clinical  Sciences. 

Dote:  January  12. 1998. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892,  (301)  435-1716. 

Name  o/S£P:  Clinical  Sciences. 

Date:  January  15, 1998. 

Time:  12K)0  p.m. 

Phce:  NIH,  Rockledge  2,  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892.  (301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Z>cite:  February  17, 1998. 

Time:  8:00  a.m. 

Place:  Ramada  Inn,  Rockville,  MD. 

Contact  Person:  Dr.  Daharam  Dhindsa, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5206,  Bethesda, 
Maryland  20892,  (301)  435-1174. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  20, 1998. 

Time:  10:00  a.m. 

Place:  La  Jolla  Cove  Suites,  La  Jolla.  CA. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5116.  Bethesda,  Maryland  20892,  (301) 
435-1171. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  February  25, 1998. 

Time:  12:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5152, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Sipe,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5152,  Bethesda,  Maryland  20892.  (301) 
432-1743. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  26, 1998. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum,  Scientific  Review 
Administrator,  6701  Rockledge  Drive,  Room 
5210.  Bethesda,  Maryland  20892.  (301)  432- 
1176. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  9, 1998. 

Time:  8:00  a.m. 

Place:  Holiday  Inn-Georgetown. 
Washington  DC. 
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Contact  Person:  Dr.  Eileen  Bradley, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120,  Bethesda, 
Maryland  20892,  (301)  432-1179. 

M7me  of  SEP:  Multidisciplinary  Sciences. 

rtote:  February  23-24, 1998. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5206,  Bethesda, 
Maryland  20892,  (301)  432-1174. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  9-10, 1998. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency,  Bethesda,  MD. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5218,  Bethesda, 
Maryland  20892,  (301)  435-1180. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  11-12, 1998. 

Time:  8K)0  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Ronald  Manning, 
Scientific  Review  Administntor,  6701 
Rockledge  Drive,  Room  4158,  Bethesda, 
Maryland  20692,  (301)  432-1166. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(4)  and  552b(c){6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  NaUonal  histitutes  of  Health. 
HHS) 

Dated:  January  5, 1998. 
La  Verne  Y.  StringfieU. 

Committee  Management  Officer,  NIH. 

|FR  Doc.  98-591  Filed  1-8-98;  8:45  am)      • 

BN.UN6  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute:  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart,  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Vascular  Medullary 
Compression  and  High  Blood  Pressure 

Dates  of  Meeting:  March  6, 1998. 

Time  of  Meeting:  8:30  a.m. 

Place  of  Meeting:  Two  Rockledge 
Center.  Room  9100  and  9104,  6710 
Rockledge  Drive.  Bethesda,  Maryland 
20892. 

Agenda:  To  advise  the  National  Heart. 
Lung,  and  Blood  Institute  on  whether 
special  efforts  should  be  made  to 
stimulate  research  on  the  association  of 
vascular  medullary  compression  and 
hypertension. 

Contact  Person:  Paul  A.  Velletri, 
Ph.D..  NHLBI/DHVD.  Two  Rockledge 
Center.  6701  Rockledige  Drive,  Rm. 
10203,  MSC  7956,  Bethesda,  Maryland 
20692,  (301)  435-0560. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  V^cukr 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.939.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Hated:  January  5, 1998.^  . 
LaVenie  Y.  StriagfteM, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-595  Filed  1-8-98;  8:45  am] 

BIUMQ  OOOC  414*-«1^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  HsaHh 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code 
Appendix  2).  notice  is  hereby  given  of 
the  following  National  Institute  of 
General  Medical  Sciences  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Chemistry  Biology  Interface 
(Teleconference). 

Date:  January  8, 1998. 

Time:  1:00  p.m. -adjournment. 

Place:  NIH.  NIGMS.  Natcher  Building. 
Room  1AS-13J,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Irene  Glowinski, 
Scientific  Review  Administrator,  NIGMS, 
Natcher  Building-Room  1AS-13J,  Bethesda, 
Maryland  20892,  Telephone:  301-594-2772. 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  wo\^d  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 
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This  notice  i  i  published  less  than  15  days 
prior  to  the  m  3  sting  due  to  the  urgent  need 
to  meet  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  I93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research;  93.ael3.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRIS)I.  National  Institutes  of 
Health)  !  i 

Dated:  Januji^  5, 1998. 
UV«n»Y.S«^ihgfi«»d. 
Committee  Ma^gement  Officer,  NIH. 
{FR  Doc.  98-59  j  Filed  l'-8-98;  8:45  am) 

aiLUNS  CODE  41««^-M 
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OEPARTMEI 
HUHANSER^ 

Natkmai 


OF  HEALTH  ANO 
ES 

utesofHMlth 


National  Institute  on  Alcohol  AImim 
and  AlcoholitHi;  Notice  of  Meeting 

Pursuant  \o  t>ub.  L.  92-463.  notice  is 
hereby  given  ^a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alpaholism  on  February  12, 
1990.  I i 

The  meetintjwill  be  open  to  the 
public,  as  not^  below,  to  discuss 
Institute  progifams  and  other  issues 
relating  to  committee  activities  as 
indicated  in  th0  notice.  Attendance  by 
the  public  wil||be  limited  to  space 
available.  Indilyiduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  acQ0mmodations.  should 
contact  Ms.  Id^  Nestorio  at  301-443- 
4376.  I 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  proviijons  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6)  of  Title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  93- 
463  for  the  rev|^w.  discussion  and 
evaluation  of  iidividual  research  grant 
applications.  T^ese  applications  and  the 
discussions  coiild  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patent^l^le  material,  and 
personal  infontetion  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarr^ilted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  |is.  Ida  Nestorio.  Office 
of  Scientific  Afftirs.  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Willco  Building,  Suite  409.  6000 
Executive  Blvd.l  iRockville,  MD  20892- 


7003,  Telephone:  301-443-4376.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  from  the  contact 
person  indicated. 

Name  of  Committee:  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism. 

Executive  Secretary:  James  F. 
Vaughan.  6000  Executive  Blvd..  Suite 
409.  Bethesda,  MD  20892-7003.  301- 
443-4375. 

Date  of  Meeting:  February  12. 1998. 

Place  of  Meeting:  Conference  Room  El 
&  E2,  Building  45  (Natcher).  NIH 
Campus.  9000  Rockville  Pike,  Bethesda. 
MD  20892. 

Closed:  Febraury  12. 1998—8:00  am 
to  10:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Open:  Febraury  12, 1998—10:00  am  to 
4:00  p.m. 

Agenda:  Discussion  of  Institute 
extramural  research  programs,  and  other 
program  and  peer  review  issues  relevant 
to  Council  activities. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.891,  Alcohol  Research  Center 
Grants;  National  Institutes  of  Health) 

Dated:  January  5, 1998. 
LaVerae  Y.  Striagfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-593  Filed  1-8-98;  8:45  am] 

BIUMQ  CODE  4140-01-M 


Dated:  lanuary  5, 1998. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer.  NIH. 
IFR  Doc.  98-594  Filed  1-8-98;  8:45  am) 

BILUNG  COOE  414»^-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-6236-M-37] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


HUMMARY:  This  Notice  identifies 
unutilized,  excess,  and  surplus  Federal 
property  reviewed  by  HUD  for 
suitability  for  possible  use  to  assist  the 
homeless. 

EFFECTIVE  DATE:  January  9. 1998. 
FOB  FURTHER  MFORMATKM  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256. 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll  free),  or 
call  the  toU-fiw  Title  V  information  line 
at  1-800-927-7588. 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  January  28. 1998,  in 
Conference  Room  lAl,  in  the  Solar 
Building,  located  at  6003  Executive 
Blvd..  Rockville.  Maryland,  of  the  AIDS 
Research  Advisory  Committee,  which 
was  published  in  the  Federal  Register 
on  December  16  (62  FR  65815). 

The  Committee  was  to  have  convened 
at  the  Solar  Building.  The  location  has 
been  changed  to  the  Holiday  Inn 
Bethesda.  8120  Wisconsin  Avenue. 
Bethesda.  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until  adjournment 
on  January  28, 1998.     - 


SUPPLEMENTARY  INFORIUTION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-20503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  2, 1998. 
Fred  Karnas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 

Development. 

IFR  Doc.  98-377  Filed  l-«-98;  8:45  am] 

BILUNQ  COOE  4210-2»^ 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Information  Collection  to  be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Pap«^work  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  information 

collection:  request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  will  be  submitted  to 
OMB  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
Copies  of  specific  iBformation  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Infmination  Collection 
Clearance  Officer  of  the  U.S.  Fish  and 
WildlifB  Service  at  the  address  and/or 
phone  numbers  listed  below.  An 
emergency  request  for  clearance  is 
currently  being  submitted  to  OMB  for 
this  information  collection  requirement. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
10.  1998. 

AOOftESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Infcnmation  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
MS  222  ARLSQ,  1849  C  Street,  N.W., 
Washington,  D.C.  20240. 
FOR  FimTHER  MFOMNATION  COTfTACT:  E. 
La  Verne  Smith,  Chief,  EHvision  of 
Endangered  Species,  703/358-2171. 
SU^fLaWNTAMY  MFOfMATKM:  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
proposes  to  submit  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(OMB)  fcv  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13.  Comments  are  invited 
on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
The  information  collections  in  this 
program  will  not  be  part  of  a  system  of 
records  covered  by  the  Privacy  Act  (5 
U.S.C.  552(a)). 

Experimental  populations  established 
under  section  10())  of  the  Endangered 


Species  Act  of  1973  (ESA),  as  amended, 
require  information  collection  and 
reporting  to  the  Service.  Section  9  of  the 
ESA  describes  prohibited  acts  involving 
threatened  or  endangered  species  (16 
U.S.C.  section  1538  (aKlKB)).  There  are 
three  major  categories  of  information 
collected  imder  the  already  issued 
experimental  population  rules.  To  date 
these  categories  have  encompassed 
information  relating  to:  (1)  The  general 
taking  or  removal  of  individuals  of  an 
experimental  population,  and  (2)  the 
authorized  taking  of  individuals  related 
to  reports  of  depredation  on  livestock  or 
pets  caused  by  individuals  that  are  p«1 
of  an  experimental  population  and  (3) 
the  collection  of  specimens  or  the 
recovery  of  dead  animals  that  are  part  of 
an  experimental  population.  These  three 
categories  have  adequately  described 
the  types  of  information  needed  to 
evaluate  the  efficacy  of  the  program  and 
are  expected  to  continue  to  accurately 
describe  activities  under  the  program. 

Because  individuals  of  designated 
experimental  [>opulations  for  species 
listed  as  threatened  or  endangered 
under  the  ESA  are  categorically 
protected,  documentation  of  human- 
related  mortalities,  recovery  of  dead 
specimens  and  other  types  of  take 
related  to  the  status  of  experimental 
populations  is  important  to  the  Service 
in  order  to  monitor  the  success  of 
reintroduction  efforts,  and  recovery 
efforts  in  general.  In  order  to  minimize 
potential  conflict  with  humans  which 
could  undermine  recovery  efforts, 
livestock  depredations  connected  with 
experimental  populations  of  listed 
species  require  prranpt  attention  for 
purposes  of  determining  the  location, 
timing,  and  nature  of  the  predatory 
behavior  involved,  accurate 
determination  of  the  species  responsible 
for  a  livestock  kill,  and  the  timely 
application  of  necessary  control 
measuires.  The  Service,  in  cooperation 
with  the  USDA/APHIS  Division  of 
Wildlife  Services  or  other  cooperating 
State  or  Federal  agencies,  relies  on 
prompt  public  reporting  of  depredation 
in  order  to  resolve  livestock  related 
problems,  and  therefore  a  time  sensitive 
requirement  for  reporting  problems 
(generally  within  24  hours)  to  the 
appropriate  Service  office  is  necessary. 
Information  collection  is  achieved 
primarily  by  means  of  telephone  calls 
by  members  of  the  public  to  Service 
offices  specified  in  the  individual  rules 
(some  may  choose  to  use  facsimile  or 
electronic  mail).  Information  required  is 
limited  to  the  identity  of  the  caller, 
s{>ecies  involved,  time  and  place  of  an 
incident,  the  type  of  incident,  and 
circumstances  related  to  the  incident 


described.  The  vast  majority  of  the 
information  supplied  to  the  Service  as  a 
result  of  experimental  population 
regulations,  is  provided  by  cooperating 
State  and  Federal  agencies  under 
cooperative  agreement.  However,  some 
of  the  information  collected  by  the 
Service  under  the  experimental 
population  rules  is  provided  by  the 
public. 

The  collected  information  can  be 
separated  into  three  categories;  general 
take  or  removal,  depredation  related 
take,  and  specimen  collection.  General 
take  or  removal  information  refers  to 
human  related  mortality  including 
unintentional  taking  incidental  to 
otherwise  lawful,activities  (e.g.  highway 
mwtalities),  take  in  defmse  of  human 
life,  take  related  to  defense  of  property 
(if  authmized)  or  take  in  the  form  of 
authorized  harassment.  Most  contacts 
related  to  this  type  of  information 
collection  are  in  regard  to  sightings  of 
experimental  animals,  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Depredation  related 
take  refers  to  the  reporting  of  take  for 
management  purposes,  where  livestock 
depredation  has  been  documented  or 
may  include  authorized  harassment  w 
lethal  take  of  experimental  animals  in 
the  act  of  attacking  livestock.  The 
information  collection  reqiiired  by  the 
rules  for  this  type  of  take  include  the 
necessary  follow-up  reports  after  the 
Service  has  authorized  harassment  or 
lethal  take  of  experimental  animals  in 
relation  to  ccmfirmed  instances  of 
livestock  depredation  or  in  defense  of 
human  life.  Specimen  collection  is  for 
the  purpose  of  dociunenting  incidental 
or  authorized  scientific  collection.  Most 
of  the  information  collection 
requirement  fw  this  take  pertains 
primarily  to  the  reporting  of  sightings  of 
experimental  population  animals  or  the 
inadvertent  discovery  of  an  injured  or 
dead  individual.  Information  collection 
is  required  for  necessary  follow-up 
reports  when  the  Service  has  authorized 
take  of  experimental  animals  for 
specimen  collection. 

The  standard  information  collection 
includes  the  name,  address,  and  phone 
number  of  the  reporting  party,  location 
and  time  of  the  reported  incident, 
species  of  experimental  population 
involved.  Reporting  parties  include,  but 
are  not  limited  to,  individuals  or 
households,  farms,  businesses,  and 
other  non-profit  organizations.  The 
reporting  of  specimen  collections, 
recovery,  or  even  the  reporting  of  dead 
individuals  from  experimental 
populations  is  important  to  the  Service's 
efforts  in  monitoring  these  individuals 
and  for  other  scientific  purposes. 


UMI 


Because  the  number  of  reports 
generated  annually  by  the  general 
public  (rathei-ithan  cooperating  agencies 
or  separatelyibemiitted  individuals) 
under  these  lijles  is  extremely  small  (far 
less  than  one  report  per  year,  per  rule) 
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50  CFR  i^jon 


17.84(c) 

17.84(g) 
17.84(h) 
17.84(i)  , 


17.84(i) 
Proposed  Rules 

17.84(k)  (6^  FR19237) 

17.84(1)  (62if^R  35762) 


and  to  assure  thorough  documentation 
of  resuhs,  the  Service  is  estimating  the 
number  of  expected  reports  to  assume  a 
maximum  number  per  year  based  on 
allowance  for  increased  population  size 


Species  (scientific  name) 


and  public  awareness  of  experimental 
populations. 

The  following  experimental     " 
populations  described  under  Title  50  of 
the  Code  of  Federal  Regulations  contain 
information  collection  requirements: 


Red  Wolf  {Canis  rufus) 


Black  footed  ferret  (Mustela  nigripe^ 
Whooping  crane  {Grus  americana)  ... 
Gray  wolf  {Canis  lupus) 


California  corKtors  (Gymnogyps  califomianu^ 

Mexican  wolf  {Canis  lupus  baHeyi)  

Grizzly  bear  {Ursus  honibilis)  


Type  of  reporting 


Take  in  defense  of  human  life,  incidental  take  Take  re- 
lated to  livestock  depredation. 

Incidental  take,  specimen  collection/reporting. 

Specimen  collection/reporting. 

Take  in  defense  of  human  life,  incidental  take  Take  re- 
lated to  livestock  depredation. 

Specimen  collection/reporting,  incidental  take. 

Take  in  defense  of  human  life,  incklental  take  Take  re- 
lated to  livestock  depredation. 

Take  in  defense  of  human  life,  incidental  take  Take  re- 
lated to  livestock  depredation. 


Title:  EndaiWered  and  threatened 
Wildlife,  50  CFlR  17.84,  Experimental 
populations.   1 


Burden  E: 


Description  of  respondents:  private 
individuals  and  households,  businesses, 
not-for-profit  organizations,  and  farms. 


Bureau  form  number  N/A. 
Frequency  of  collection:  On  occasion. 


STIMATES  FOR  REPORTING  REQUIREMENTS  FOR  EXPERIMENTAL  POPULATIONS-ENDANGERED  SPECIES 


Type  of  report 


General  take  or  removal* . 

Oepredatnn  related  take" 

Specimen  cdlecai^n'^ 


No.  of  re- 
spondents 


12 
12 
12 


Average 
time  re- 
quired per 

report 
(minutes) 


15 
15 
15 


Total  annual 
burden 
(hours) 


3 

3 
3 


mSig  ga  "reSa'm^a^n5tarr?Se.7o'S^^^^  '-'r^'  to  othenvise  lawful  activities  (e.g.  h^way 

"  Depredation  related  take  is  take  for  managemem  purposes  where  ?iSeM  rt^,^o^l°K  ^^t '"  t^®  ^°^  °*  authonzed  harassm^t.  ^ 

^^^Zn'r^^"'"^  '"''"'  '"^^  °'  e«P«nmental  afflstn  t^S'alt  Of  aSng'^^S    ''  '*^'"  documented  and  may  include  authonzed 

emi&e^loTJS^L^""^^^-  "  '^'"'"^  °'  ^-'^  '"^^^^-'^  '^-  expSe"^r^^ations  for  documentation  purposes  or  authonzed  s«- 


Dated:  January's,  1998. 
Gerry  A.  Jacksoq,; 

Assistant  Directok\-EcoIogicd  Services. 
(PR  Doc.  98-501  Filed  1-8-98;  8:45  am] 

BtLUNG  CODE  4310-«4-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlifd  Service 

Notice  of  Availability  of  a 
Comprehensive  Conservation  Plan  for 
Occoquan  Bay  National  Wildlife 
Refuge.  Woodbrldge,  VA 

summary:  This  ipotice  advises  the  public 
that  the  U.S.  FisH  and  Wildlife  Service 
(Service)  will  make  available  a 
Comprehensive  Conservation  Plan 
(CCP)  for  Occoquan  Bay  National 
Wildlife  Refuge.  Woodbridge.  Virginia. 
The  Service  is  fii^nishing  this  notice  in 
compliance  with  iService  CCP  policy: 
(1)  To  advise  otjher  agencies  and  the 
public  of  our  intfehtions,  and 


(2)  To  notify  the  public  that  a  Finding 
of  No  Significant  Impact  and 
Environmental  Assessment  have  been 
completed. 

DATES:  Distribution  of  the  final  CCP. 
Finding  of  No  Significant  Impact,  arid 
Environmental  Assessment  began  the 
week  of  December  29. 1997.  Documents 
will  be  available  January  5. 1998. 
ADDRESSES:  Address  questions  and 
requests  for  plans  to  the  following: 
Refuge  Manager.  Mason  Neck  National 
Wildlife  Reftjge.  14344  Jefferson  Davis 
Highway.  Woodbridge.  Virginia.  (703) 
690-1297. 

SUPPLEMEhfTARY  INFORMATION:  By  federal 
law.  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  considered  many 
elements,  including  habitat  and  wildlife 


management,  public  use.  and  cultural 
resources.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 
Public  input  was  solicited  through  open 
houses,  public  meetings,  workshops, 
and  comments  on  the  draft  CCP.  The 
draft  CC^'/Environmental  Assessment 
(EA)  was  made  available  for  public 
comment  in  late  August  1997.  A  revised 
plan/EA  reflecting  comments  and 
changes  has  been  prepared  along  with  a 
Finding  of  No  Significant  Impact. 
This  project  was  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Poficy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.).  NEPA  Regulations  (40  CFR  parts 
1500-1508).  other  appropriate  Federal 
laws  and  regulations,  including  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  Executive 
Order  12996.  and  Service  policies  and 
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procedures  for  compliance  with  those 
regulations. 

Dated:  January  5, 1998. 
Ronald  E.  Lambertson, 

Hegional  Director,  U.S.  Fish  and  Wildlife 

Service,  Hadley,  Massachusetts. 

|FR  Doc.  9»-653  Filed  1-6-98;  8:45  am) 

BUUNQ  COOe  431»-S5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

agency:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  issuance  of  Letters  of 

Authorization  to  take  marine  mammals 

incidental  to  oil  and  gas  industry 

activities. 


summary:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  incidental  to  oil  and  gas  industry 
exploration,  development,  and 
production  activities  have  been  issued 
to  the  following  companies: 


Company 

Western  Geophysical  (ARCO)  

Western  Geophysical  (ARCO)  

Western  Geojjhysical 

BP  Exploration  (Alaska)  Inc 

BP  Exploration  (Alaska)  Inc  

Western  Geophysical  (Anadarko)  


Activitiy 


Expkxatkm 
Exploratnn 
Exploration 
Expk>ration 
Exploration 
Expk>ration 


Locatkxi 

NPRA 

Warthog 

CoMMe 

NWEileen 

Point  Thomson 
NPRA 


Date  issued 


Nov.  7.  1997. 
Nov.  7,  1997. 
Nov.  7.  1997. 
Nov.  7.  1997. 
Nov.  7.  1997. 
Nov.  14,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 
SUPPLEMENTARY  INFORMATION:  Letters  of 
Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities"  (58  FR 
60402;  November  16,  1993);  modified 
and  extended  (60  FR  42805;  August  17, 
1995). 

Dated:  December  19, 1997. 
David  B.  Allen, 
Begional  Director. 
(PR  Doc.  98-585  Filed  1-8-98;  8:45  am) 

BILUNQ  COOE  4310-6»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Liquor  Control  Ordinance  of  the  Prairie 
Band  of  Potawatomi  Reservation 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM8,  and  in  accordance  with  the 
Act  of  August  15, 1953.  67  Stat.  586, 18 
U.S.C.  1161. 1  certify  that  Resolution 
numbered  PBF-97-52,  Liquor  Control 
Ordinance  of  the  Prairie  Band  of 
Potawatomi  Reservation,  was  duly 
adopted  by  the  Prairie  Band  of 
Potawatomi  Tribal  Council  on  October 


31, 1997.  The  Ordinance  provides  for 
the  regulation  of  the  activities  of  the 
manufacture,  distribution,  sale,  and 
consumption  of  liquor  on  reservation 
lands  subject  to  the  jurisdiction  of  the 
Prairie  Band  of  Potawatomi 
DATES:  This  Ordinance  is  effective 
January  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing,  Office  of  Tribal  Services, 
1849  C  Street,  NW,  MS  4641-MIB, 
Washington.  D.C.  20240-4001; 
telephone  (202)  208-4400. 

SUPPLEMENTAL  INFORMATION:  The  Prairie 
Band  of  Potawatomi  Tribal  Council 
resolution  numbered  PBP-97-52  read  as 
follows: 

Liquor  Control  Ordinance  of  the  Prairie 
Band  of  Potawatomi  Reservation 

Introduction 

Title.  This  ordinance  shall  be  known 
as  the  "Prairie  Band  Potawatomi  Liquor 
Ordinance." 

Authority.  This  ordinance  is  enacted 
pursuant  to  the  Act  of  August  15, 1953. 
67  Stat.  586,  codified  at  18  U.S.C.  1161. 
by  the  authority  of  the  Prairie  Band  of 
Potawatomi  Indian  Tribal  Council  under 
The  Constitution  and  Bylaws  of  the 
Prairie  Band  of  Potawatomi  Indians. 
Article  V,  Sections  1(g)  and  (I). 

Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  and  control  the 
possession  and  sale  of  liquor  within  the 
Prairie  Band  of  Potawatomi  Reservation. 
The  enactment  of  a  tribal  ordinance 
governing  liquor  possession  and  sale  on 
the  Prairie  Band  of  Potawatomi 
Reservation  will  increase  the  ability  of 
the  tribal  government  to  control  the  sale, 
distribution  and  possession  of  liquor 
and  will  provide  an  important  source  of 
revenue  for  the  continued  operation  and 


strengthening  of  the  tribal  government 
and  the  delivery  of  tribal  government 
services. 

Effective  date.  This  ordinance  shall  be 
effective  on  certification  by  the 
Secretary  of  the  Interior  and  its 
publication  in  the  Federal  Register. 

Article  I.  Declaration  of  Public  Policy 
and  Purpose. 

(1)  The  introduction,  possession,  and 
sale  of  liquor  on  the  Prairie  Band  of 
Potawatomi  Reservation  is  a  matter  of 
special  concern  to  the  Prairie  Band  of 
Potawatomi. 

(2)  Federal  Law  currently  prohibits 
the  introduction  of  liquor  into  Indian 
Country  (18  U.S.C.  1154  and  other 
statutes),  except  as  provided  therein  and 
expressly  delegates  to  the  tribes  the 
decision  regarding  when  and  to  what 
extent  liquor  transactions  shall  be 
permitted  (18  U.S.C.  1161). 

(3)  The  Prairie  Band  of  Potawatomi 
Tribal  Council  finds  that  a  complete  ban 
on  liquor  within  the  Prairie  Band  of 
Potawatomi  Reservation  is  ineffective 
and  unrealistic.  However,  it  recognizes 
that  a  need  still  exists  for  strict 
regulation  and  control  over  liquor 
transactions  within  the  Prairie  Band  of    . 
Potawatomi  Reservation,  because  of  the 
many  potential  problems  associated 
with  the  unregulated  or  inadequately 
regulated  sale,  possession,  distribution, 
and  consumption  of  Uquor.  The  Prairie 
Band  of  Potawatomi  Tribal  Coimcil 
finds  that  exclusive  tribal  control  and 
regulation  of  liquor  is  necessary  to 
achieve  maximiun  economic  benefit  to 
the  Tribe,  to  protect  the  health  and 
welfare  of  tribal  members,  and  to 
address  specific  concerns  relatingto 
alcohol  use  on  the  Prairie  Band  of 
Potawatomi  Reservation. 
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(4)  It  is  in  ^e  best  interests  of  the 
Tribe  to  enad  a  tribal  ordinance 
governing  liitior  sales  on  the  Prairie 
Band  of  Potaji|tratomi  Reservation  and 
which  providJes  for  exclusive  purchase, 
distribution,  and  sale  of  liquor  only  on 
tribal  lands  within  the  exterior 
boundaries  of  the  Prairie  Band  of 
Potawatomi  l^eservation.  Further,  the 
Tribe  has  deidrmined  that  said 
purchase,  distribution,  and  sale  shall 
take  place  oi^ljy  at  a  tribally-owned 
gaming  facility  complex. 

Article  n.  IM^tions. 

(1)  As  used  ^n  the  title,  the  following 
words  shall  have  the  foUovtring  meaning 
unless  the  cottext  clearly  requires 
otherwise: 

(a)  i4ico/>o/ means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  alcohol,  hydrated  oxide  of 
ethyl,  ethanoj.;  or  spirits  of  wine,  fix)m 
whatever  soutt:e  or  by  whatever  process 
produced. 

(b)  Alcoholic  Beverage  is  synonymous 
with  the  term!  Uquor  as  defined  in 
Article  n(f)  of  this  Chapter. 

(c)  Bar  means  any  establishment  with 
special  space  and  accommodations  for 
the  sale  of  liquor  by  the  glass  and  for 
consumpticm  da  the  premises  as  herein 
defined.  I 

(d)  Beer  me^s  any  beverage  obtained 
by  the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  pure  hops,  or 
pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 
in  pure  water  ^d  containing  the 
percent  of  alccltiol  by  volume  subject  to 
regulation  as  e^  intoxicating  beverage  in 
the  state  wher^ithe  beverage  is  located. 

(e)  Tribal  Council  means  the 
governing  body  of  the  Prairie  Band  of 
Potawatomi  Indians. 

(f)  Liquor  includes  all  fermented, 
spirituous,  vindus.  or  malt  liquor  or 
combinations  uereof.  and  mixed  liquor, 
a  part  of  whicl^  Is  fiermented,  and  every 
liquid  or  solid  ^r  semisolid  or  other 
substance,  patented  or  not.  containing  - 
distilled  or  rectified  spirits,  potable 
alcohol,  beer,  wine,  brandy,  whiskey, 
rum,  gin  aromatic  bitters,  and  all  drinks 
or  drinkable  liquids  and  all  preparations 
or  mixtures  capable  of  human 
consumption  and  any  liquid,  semisolid, 
solid,  or  other  substances,  which 
contains  more  than  one  half  of  one 
percent  of  alcohbl. 

(g)  Liquor  Store  means  any  store  at 
which  liquor  is  sold  and.  for  the 
purpose  of  this|(irdinance.  including 
stores  only  a  pdijtion  of  which  are 
devoted  to  sale  idf  liquor  or  beer. 

(h)  Malt  Li'gu^  means  beer,  strong 
beer,  ale.  stout  ^d  porter. 

(i)  Package  moans  any  container  or 
receptacle  used  lor  holding  liquor. 
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(j)  Public  Place  includes  state  or 
county  or  tribal  or  federal  highways  or 
roads;  buildings  and  grounds  used  for 
school  puiposes;  pubUc  dance  halls  and 
grounds  adjacent  thereto;  soft  drink 
establishments.  pubUc  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
room  of  hotels,  restaurants,  theaters. 
gaming  facilities,  entertainment  centers, 
stores,  garages,  and  filling  stations 
which  are  open  to  and/or  are  generally 
used  by  the  public  and  to  which  the 
public  is  permitted  to  have  imrestricted 
access:  public  conveyances  of  all  kinds 
Mid  diaracter;  and  all  other  places  of 
like  or  similar  nature  to  which  the 
general  public  has  unrestricted  right  of 
access,  and  which  are  generally  used  by 
thenubUc.  ' 

(k)  Sale  and  Sell  include  exchange, 
barter  and  traffic,  and  also  include  the 
selling  or  supplying  or  distributing,  by 
and  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  beer 
or  by  any  name  whatsoever  commonly 
used  to  describe  malt  or  brewed  liquor 
or  of  wine  by  any  person  to  any  person. 
(1)  Spirits  means  any  beverage  which 
contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(m)  Wine  means  any  alcoholic 
beverage  obtained  by  fermentation  of 
the  natural  contents  of  firuits.  vegetables, 
honey,  milk  or  other  products 
containing  sugar,  whether  or  not  other 
ingredients  are  added,  to  which  any 
saccharine  substances  may  have  been 
added  before,  during  or  after 
fermentation,  and  containing  not  more 
than  seventeen  percent  of  alcohol  by 
weight,  including  sweet  wines  fortified 
with  wine  spirits,  such  as  port,  sherry, 
muscatel  and  angelica,  not  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(n)  Praine  Band  of  Potawatomi 
Indians  General  Council  means  the 
general  council  of  the  Prairie  Band  of 
Potawatomi  Indians  which  is  composed 
of  the  voting  membership  of  the  Tribe. 

(o)  Prairie  Band  of  Potawatomi 
Reservation  means  all  lands  which  are 
within  the  exterior  boundaries  of  the 
eleven  mile  square  of  territory,  which  is 
recognized  by  the  federal  government  as 
the  Prairie  Band  of  Potawatomi  hidian 
Reservation. 

(p)  Tribal  Court  means  the  Prairie 
Band  of  Potawatomi  Tribal  Court. 


possession  of  alcoholic  beverages  on  the 
Prairie  Band  of  Potawatomi  Indian 
Reservation; 

(b)  To  employ  managers,  accountants, 
security  personnel,  inspectors  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  function.  Such  employees 
shall  be  tribal  employees; 

(c)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
liquor  on  the  Prairie  Band  of 
Potawatomi  Reservation. 

(d)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder; 

(e)  To  bring  suit  in  the  Tribal  Court 
or  other  appropriate  court  to  enforce 
this  ordinance  as  necessary; 

(f)  To  determine  and  seek  damages  for 
violation  of  the  ordinance; 

(g)  To  makes  such  reports  as  may  be 
required  by  the  Prairie  Band  of 
Potawatomi  Tribal  Council;  and 

(h)  To  collect  taxes  and  fees  levied  or 
set  by  the  Prairie  Band  of  Potawatomi 
Tribal  Council  and  to  keep  accurate 
records,  books  and  accounts. 

(2)  Limitation  on  Powers.  In  the 
exercise  of  its  powers  and  duties  under 
this  ordinance,  the  Tribal  Council  and 
its  individual  members  shall  not; 

(a)  Accept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee; 

(b)  Waive  the  immunity  of  the  Prairie 
Band  of  Potawatomi  from  suit  without 
the  express  written  consent  and 
resolution  of  the  Tribal  Council.  * 

(3)  Inspection  Rights.  The  premises  on 
which  liquor  is  sold  or  distributed  shall 
be  open- for  inspection  by  the  Tribal 
Coimcil  at  all  reasonable  times  for  the 
purposes  of  ascertaining  whether  the 
rules  and  regulations  of  the  Tribal 
Council  and  this  ordinance  are  being 
complied  with. 


Article  m.  Powers  of  Enforcement 

(1)  Prairie  Band  of  Potawatomi  Tribal 
Council.  In  furtherance  of  this 
ordinance,  the  Tribal  Council  shall  have 
the  followine  powers  and  duties: 

(a)  To  publish  and  enforce  rules  and 
regulations  adopted  by  the  Tribal 
Council  governing  the  sale, 
manufacture,  distribution,  and 


Article  IV.  Sales  of  Liquor 

(1)  License  Required.  Sales  of  liquor 
and  alcohohc  beverages  on  Prairie  Band 
of  Potawatomi  Reservation  may  only  be 
made  at  businesses  which  hold  a  Prairie 
Band  of  Potawatomi  Liquor  License. 

(2)  Sales  for  Cash.  All  liquor  sales  on 
the  Prairie  Band  of  Reservation  shall  be 
on  a  cash  only  basis  and  no  credit  shall 
be  extended  to  any  person,  organization, 
or  entity,  except  that  the  provision  does 
not  prevent  the  payment  for  purchases 
with  use  of  credit  cards  such  as  Visa. 
MasterCard.  American  Express,  etc. 

(3)  Sale  for  Personal  Consumption. 
All  sales  shall  be  for  the  personal  use 
and  consumption  of  the  purchaser. 
Resale  of  any  alcoholic  beverage  on  the 
Prairie  Band  of  Potawatomi  Reservation 
is  prohibited.  Any  person  who  is  not 
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licensed  pursuant  to  this  ordinance  who 
purchases  an  alcoholic  beverage  on  the 
Prairie  Band  of  Potawatomi  Reservation 
and  sells  it,  whether  in  the  original 
container  or  not.  shall  be  guilty  of  a 
violation  of  this  ordinance  and  shall  be 
subjected  to  paying  damages  to  the 
Pniirie  Band  of  Potawatomi  Indians  as 
set  forth  herein. 

(4)  Other  Licenses.  In  addition  to  or  in 
lieu  of  the  license  otherwise  provided 
by  this  ordinance,  a  retailer  of  alcoholic 
beverages  may  also  be  licensed  under 
this  ordinance  to  make  sales  of  alcoholic 
beverages  in  the  same  manner  (a)  as 
allowed  by  Kansas  law  in  the  state  of 
Kansas  for  similar  Class  A  or  B  clubs  or 
(b)  as  allowed  by  Kansas  law  outside  of 
the  Prairie  Band  of  Potawatomi 
Reservation  and  in  Jackson  County, 
Kansas.  Under  no  circumstances  will 
any  retailer  be  required  to  comply  with 
any  state  or  county  laws,  rules  or 
regulations  which  are  inapphcable  for 
any  reason  or  which  are  preempted  by 
or  in  violation  of  federal  law. 

Article  V.  Licensing 

(1)  Procedure.  In  order  to  control  the 
proliferation  of  establishments  on  the 
Prairie  Band  of  Potawatomi  Reservation 
which  sell  or  serve  liquor  by  the  bottle 
or  by  the  drink,  all  persons  or  entities 
which  desire  to  sell  liquor  on  the  Prairie 
Band  of  Potawatomi  Reservation  must 
apply  to  the  Prairie  Band  of  Potawatomi 
Indians  for  a  license  to  sell  or  serve 
liquor. 

Iz)  Application.  Any  person  or  entity 
applying  for  a  license  to  sell  or  serve 
liquor  on  the  Prairie  Band  of 
Potawatomi  Reservation  must  fill  in  the 
application  provided  for  this  purpose  by 
the  Prairie  Band  of  Potawatomi  Indians 
and  pay  such  application  fee  as  may  be 
set  from  time  to  time  by  the  Tribal 
Council  for  this  purpose.  Said 
application  must  be  filled  out 
completely  in  order  to  be  considered. 

[3]  Issuance  of  License.  The  Tribal 
Council  may  issue  a  license  if  it  believes 
that  such  issuance  is  in  the  best 
interests  of  the  Prairie  Band  of 
Potawatomi  Indians.  The  purpose  of  this 
ordinance  is  to  permit  liquor  sales  and 
consumption  at  the  casino  or  casino- 
hotel  facilities  located  on  the  Prairie 
Band  of  Potawatomi  Reservation. 
Issuance  of  a  license  for  any  other 
purposes  will  not  be  considered  to  be  in 
the  best  interests  of  the  Prairie  Band  of 
Potawatomi  Indians. 

(4)  Period  of  License.  Each  license 
may  be  issued  for  a  period  not  to  exceed 
two  (2)  years  from  the  date  of  issuance. 

{5)  Renewal  of  License.  A  licensee 
may  renew  its  Ucense  if  the  licensee  has 
complied  in  full  with  this  ordinance 
provided  however,  that  the  Tribal 


Coimcil  may  refuse  to  renew  a  license 
if  it  finds  that  doing  so  would  not  be  in 
the  best  interests  of  the  health  and 
safety  of  the  Prairie  Band  of  Potawatomi 
Indians. 

(6)  Revocation  of  License.  The  Tribal 
Coimcil  may  suspend  or  revoke  a 
hcense  due  to  one  or  more  violations  of 
this  ordinance  upon  notice  and  hearing 
at  which  the  licensee  is  given  an 
opportunity  to  respond  to  any  charges 
against  it  and  to  demonstrate  why  the 
license  should  not  be  suspended  or 
revoked. 

(7)  Hearings.  Within  15  days  after  a 
licensee  is  mailed  written  notice  of  a 
proposed  suspension  or  revocation  of 
the  license,  of  the  imposition  of  fines  or 
of  other  adverse  action  proposed  by  the 
Tribal  Council  under  this  ordinance,  the 
licensee  may  deliver  to  the  Tribal 
Council  a  written  request  for  hearing  on 
whether  the  proposed  action  should 
taken.  A  hearing  on  the  issues  shall  be 
held  before  a  person  or  persons 
appointed  by  the  Tribal  Coimcil  and  a 
written  decision  will  be  issued.  Such 
decisions  will  be  considered  final 
unless  an  appeal  is  filed  with  the  Tribal 
Court  within  15  days  of  the  date  of 
mailing  the  decision  to  the  licensee.  The 
Tribal  Court  will  then  conduct  a  hearing 
and  will  issue  an  order,  which  is  final 
with  no  further  right  of  appeal.  All 
proceedings  conducted  under  this  and 
any  other  sections  of  this  ordinance 
shall  be  in  accord  with  due  process  of 
law. 

(8)  Non-transferability  of  Licenses. 
^Licenses  issued  by  the  Tribal  Council 

shall  not  be  transferable  and  may  only 
be  utihzed  by  the  person  or  entity  in 
whose  name  it  was  issued. 

Article  VI.  Taxes 

(1)  Sales  Tax.  The  Tribal  Council 
shall  have  the  authority,  as  may 
subsequently  be  specified  under  tribal 
law,  to  levy  and  to  collect  a  tax  on  each 
retail  sale  of  alcoholic  beverage  on  the 
Prairie  Band  of  Potawatomi  Reservation 
based  upon  a  percent  of  the  retail  sales 
price.  All  taxes  from  the  sale  of 
alcoholic  beverages  on  the  Prairie  Band 
of  Potawatomi  Reservation  shall  be  paid 
over  to  the  General  Treasury  of  the 
Prairie  Band  of  Potawatomi  Indians. 

(2)  Taxes  Due.  All  taxes  for  the  sale 
of  liquor  and  alcoholic  beverages  on  the 
Prairie  Band  of  Potawatomi  Reservation 
are  due  on  the  15th  day  of  the  month 
following  the  end  of  the  calendar 
quarter  for  which  the  taxes  are  due. 

(3)  Delinquent  Taxes.  Past  due  taxes 
shall  accrue  interest  at  2%  per  month. 

(4)  Reports.  Along  with  payment  of 
the  taxes  imposed  herein,  the  taxpayer 
shall  submit  a  quarterly  accounting  of 
all  income  from  the  sale  or  distribution 


of  liquor,  as  well  as  for  the  taxes 
collected. 

(5)  Audit.  As  a  condition  of  obtaining 
a  license,  the  licensee  must  agree  to  the 
review  or  audit  of  its  book  and  records 
relating  to  the  sale  of  liquor  and 
alcoholic  beverages  on  the  Prairie  Band 
of  Potawatomi  Reservation.  Said  review 
or  audit  may  be  done  periodically  by  the 
Tribe  or  through  its  agents  or  employees 
whenever,  in  the  Opinion  of  the  Tribal 
Council,  such  a  review  or  audit  is 
necessary  to  verify  the  accuracy  of 
reports. 

Article  VII.  Rules,  Regulations  and 
Enforcement 

(1)  In  any  proceeding  under  this 
ordinance,  conviction  of  one  unlawful 
sale  or  distribution  of  liquor  shall 
establish  prima  facie  intent  of 
unlawfully  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  ordinance. 

(2)  Any  person  who  shall  in  any 
manner  sell  or  oR'er  for  sale  or  distribute 
or  transport  liquor  in  violation  of  this 
ordinance  shall  be  subject  to  civil 
damages  assessed  by  the  Tribal  Council. 

(3)  Any  person  within  the  boundaries 
of  the  Prairie  Band  of  Potawatomi 
Reservation  who  buys  liquor  frt)m  any 
person  other  than  a  properly  licensed 
faciUty  shall  be  guilty  of  a  violation  of 
this  ordinance. 

(4)  Any  person  who  keeps  or 
possesses  liquor  upon  his  person  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this  title, 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

(5)  Any  person  who  knowingly  sells 
liquor  to  a  person  under  the  influence 
of  liquor  shall  be  guilty  of  a  violation  of 
this  ordinance. 

(6)  Any  person  engaged  wholly  or  in 
part  in  the  business  of  carrying 
passengers  for  hire,  and  every  agent, 
servant,  or  employee  of  such  person, 
who  shall  knowingly  permit  any  person 
to  drink  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  oR'ense. 
Any  person  who  shall  drink  liquor  in  a 
public  conveyance  shall  be  guilty  of  a 
violation  of  this  ordinance. 

(7)  No  person  under  the  age-of  21 
years  shall  consume,  acquire  or  have  in 
his  possession  any  liquor  or  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 
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(8)  Any  pHrson  who  shall  sell  or 
provide  anjf  liquor  to  any  person  under 
the  age  of  21  years  shall  be  guilty  of  a 
violation  of  this  ordinance  for  each  sale 
or  drink  prOiided. 

(9)  Any  i^on  who  transfers  in  any 
manner  an  identification  of  age  to  a 
person  under  the  age  of  21  years  for  the 
purpose  of  ppmiitting  such  person  to 
obtain  liqudij  shall  be  guilty  of  an 
offense;  proWded,  that  corroborative 
testimony  of  a  witness  other  than  the 
underage  person  shall  be  a  requirement 
of  finding  a  violation  of  this  ordinance. 

(10)  Any  ^^rson  who  attempts  to 
purchase  am  ilcoholic  beverage  through 
the  use  of  fa^^e  or  altered  identification 
which  falseljl  purports  to  show  the 
individual  t^jbe  over  the  age  of  21  years 
shall  be  guilty  of  violating  this 
ordinance,    jj 

(11)  Any  lijrson  guilty  of  a  violation 
of  this  ordin^ice  shall  be  liable  to  pay 
the  Prairie  Bfetad  of  Potawatomi  Indians 
the  amount  ^($500  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance. 

(12)  When;  ^quested  by  the  provider 
of  liquor,  an^  person  shall  be  required 
to  present  official  documentation  of  the 
bearer's  age,  signature  and  photograph. 
Official  docqmentation  includes  one  of 
the  foUowin^l 

(a)  Driver's  license  or  identification 
card  issued  by  any  state  department  of 
motor  vehicles; 

(b)  United  States  Active  Duty 
Military;        i  1 

(c)  Passponl 

(13)  Liquor  ^hich  is  possessed, 
including  for  sale,  contrary  to  the  terms 
of  this  ordinance  are  declared  to  be 
contraband,  y^iy  tribal  agent,  employee 
or  officer  whi  is  authorized  by  the 
Tribal  Council  to  enforce  this  section 
shall  seize  all  contraband  and  preserve 
it  in  accordance  with  the  provisions 
established  fdr  the  preservation  of 
impounded  m>perty. 

(14)  Upon l^ing  found  in  violation  of 
the  ordinancei.ithe  party  shall  forfeit  all 
right,  title  and  (interest  in  the  items 
seized  which  ^lall  become  the  property 
of  the  Prairie  fland  of  Potawatomi 
Indians.  < 

Article  VIII.  Abatement 

(1)  Any  roohi,  house,  building, 
vehicle,  structure,  or  other  place  where 
liquor  is  sold,  manufactured,  bartered, 
exchanged,  giVen  away,  furnished,  or 
othenvise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation^  possession,  distribution, 
and  sale  of  liquor,  and  all  property  kept 
in  and  used  in  maintaining  such  place, 
is  hereby  declared  to  be  a  nuisance. 


(2)  The  Chairman  of  the  Tribal 
Council  or.  if  the  Chairman  fails  or 
refuses  to  do  so.  by  a  majority  vote,  the 
Tribal  Council  shall  institute  and 
maintain  an  action  in  the  Tribal  Court 
in  the  name  of  the  Tribe  to  abate  and 
perpetually  enjoin  any  nuisance 
declared  under  this  article.  In  addition 
to  other  remedies  at  tribal  law,  the 
Tribal  Court  may  also  order  the  room, 
house,  building,  vehicle,  structure,  or 
place  closed  for  a  period  of  one  (1)  year 
or  until  the  owner,  lessee,  tenant,  or 
occupant  thereof  shall  give  bond  of 
sufficient  sum  from  $1,000  to  $15,000, 
depending  upon  the  severity  of  past 
offenses,  the  risk  of  offenses  in  the 
future  and  any  other  appropriate 
criteria,  payable  to  the  Tribe  and 
conditioned  that  liquor  will  not  be 
thereafter  manufactured,  kept.  sold, 
bartered,  exchanged,  given  away, 
furnished,  or  otherwise  disposed  of  in 
violation  of  the  provisions  of  this 
ordinance  or  of  any  other  applicable 
tribal  law  and  that  he  will  pay  all  fines, 
costs  and  damages  assessed  against  him 
for  any  violation  of  this  ordinance  or 
other  tribal  liquor  laws.  If  any 
conditions  of  the  bond  be  violated,  the 
bond  may  be  applied  to  satisfy  any 
amounts  due  to  the  Tribe  under  this 
ordinance. 

(3)  In  all  cases  where  any  person  has 
been  found  in  violation  of  this 
ordinance  relating  to  the  manufacture, 
importation,  transportation,  possession, 
distribution,  and  sale  of  liquor,  an 
action  may  be  brought  to  abate  as  a 
nuisance  any  real  estate  or  other 
property  involved  in  the  violation  of  the 
ordinance  and  violation  of  this 
ordinance  shall  be  prima  facie  evidence 
that  the  room,  house,  building,  vehicle, 
structure,  or  place  against  which  such 
action  is  brought  is  a  public  nuisance. 

Article  K.  Revenue 

(1)  Revenue  provided  for  under  this 
ordinance,  from  whatever  source,  shall 
be  expended  for  administrative  costs 
incurred  in  the  enforcement  of  this 
ordinance.  Excess  funds  shall  be  subject 
to  appropriation  by  the  Tribal  Council 
for  essential  governmental  and  social 
services. 

Article  X.  Severability  and  Effective 
Date 

(1)  If  any  provision  or  application  of 
this  ordinance  is  determined  by  review 
to  be  invalid,  such  determination  shall 
not  be  held  to  render  ineffectual  the 
remaining  portions  of  this  ordinance  or 
to  render  such  provisions  inapplicable 
to  other  persons  or  circumstances. 

(2)  This  ordinance  shall  be  effective 
on  such  date  as  the  Secretary  of  the 
Interior  certifies  this  ordinance  and 


publishes  the  same  in  the  Federal 
Register. 

(3)  Any  and  all  prior  liquor  control 
enactments  of  the  Tribal  Council  which 
are  inconsistent  with  the  provisions  of 
this  ordinance  are  hereby  rescinded. 

Article  XI.  Amendment  and 
Construction 

(1)  This  ordinance  may  only  be 
amended  by  a  vote  of  the  Tribal 
Council,  the  governing  body  of  the 
Prairie  Band  of  Potawatomi  Indians. 

(2)  Nothing  in  this  ordinance  shall  be 
construed  to  diminish  or  impair  in  any 
way  the  rights  or  sovereign  powers  of 
the  Prairie  Band  of  Potawatomi  Indians 
or  their  tribal  government. 

Dated:  )anuary  7, 1998. 
Kevin  Cover. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-694  Filed  1-8-98;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPAflTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IUT-045-1430-00;  UTU-069117] 

Public  Land  Order  No.  7309;  Partial 
Revocation  of  Public  Land  Order  No. 
4036;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 


SUMMARY:  This  order  revokes  Public 
Land  Order  No.  4036  insofar  as  it  affects 
1,389.22  acres  of  public  land  withdrawn 
for  the  Bureau  of  Reclamation's  Dixie 
Project.  The  land  is  no  longer  needed  for 
reclamation  purposes,  and  the 
revocation  is  needed  to  permit  disposal 
of  specific  tracts  of  public  land  through 
exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  and  sale  under  the  Recreation  and 
Public  Purposes  Act.  This  action  will 
open  the  land  to  surface  entry  and 
mining  unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  January  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
La  Verne  Steah,  BLM  Utah  State  Office, 
P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155,  (801)  539-4114. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4036  dated 
June  6,  1966.  which  withdrew  public 
land  for  the  Bureau  of  Reclamation's 
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Dixie  Project,  is  hereby  revoked  insofar 
as  it  affiects  the  following  described 
land:  ~ 

Salt  Lake  Meridian 

T.  42  S.,  R.  14  W., 
Sec.  3,  lots  5  to  7,  inclusive,  lots  9  to  14, 

inclusive,  and  lots  17  to  20,  inclusive; 
Sec.  4.  lots  6  to  8,  inclusive; 
Sec.  9.  WVzNE'A,  E'AW'/2, 

SEV4SWV4SWV4,  and  SEV4; 
Sec.  10,  lots  1  to  4,  inclusive,  lots  7  to  9, 

inclusive,  SEV4NWV4,  and  W'/iSW'A; 
Sec.  11,  lot  2; 
Sec.  15,  lot  2; 
Sec.  17,  SEV4NEV4,  and  SE'ANE'ANE'A. 

The  area  described  contains  1,389.22  acres 
in  Washington  County. 

2.  At  9  a.m.  on  January  26, 1998,  the 
land  will  be  opened  to  the  op>eration  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
26. 1998,  shall  be  considered  as 
simultaneously  Hied  at  that  time.  Those 
received  thereafter  shall  be  in  the  order 
of  niing. 

3.  At  9  a.m.  on  January  26, 1998,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  land  described  in 
this  order  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  imder  30 
U.S.C.  38  (1994),  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  December  24, 1997. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  98-535  Filed  1-8-98;  8:45  am) 

BiLLMQ  OOOE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-940-S700-00;  CACA  391 1  ^ 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
57,459.18  acres  of  National  Forest 
System  lands  in  Fresno  and  Tulare 
Counties  to  protect  24  groves  of  Giant 
Sequoia  trees.  The  proposed  withdrawal 
is  mandated  by  Presidential 
Proclamation  Number  6457  of  July  14, 
1992.  This  notice  closes  the  lands  for  up 
to  2  years  from  mining,  and  the 
operation  of  the  mineral  leasing  laws 
and  the  Materials  Act  of  1947. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  9, 1998. 

ADDRESSES:  State  Director,  BLM  (CA- 
931),  2135  Butano  Drive,  Sacramento, 
California  95825-0451. 
FOR  FURTHER  INFORMATION  CONTACT: 
Either  Duane  Marti,  BLM  California 
State  Office,  916-978-4675,  or  Erik  T. 
Ostly,  Sequoia  National  Forest,  Forest 
Service,  209-784-1500,  extension  1136. 
SUPPLEMENTARY  INFORMATION:  On 
October  30, 1997,  the  Sequoia  National 
Forest,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2),  and  from  the  operation  of  the 
mineral  leasing  laws  and  the  Materials 
Act  of  1947,  subject  to  valid  existing 
rights: 

Mount  Diablo  Meridian,  California    • 

(a).  Converse  Basin  Giant  Sequoia  Grove 

T.  13  S.,  R.  27  E.. 

Sec.  1,  lots  9  to  12,  inclusive,  and  S^/i; 

Sec.  2,  lots  9  to  12,  inclusive,  and  S'/^; 

Sec.  11,  all; 

Sec.  12,  all; 

Sec.  13,  all; 

Sec.  14,  E'/i; 

Sec.  24,  N'/j. 
T.  12  S.,  R.  28  E., 

Sec.  31,SEV4; 

Sec.  32,  SWV4. 
T.  13  S.,  R.  28  E., 

Sec.  4,  lots  1  to  20,  inclusive,  WV2SWV4, 
and  E'/iSE'A; 

Sec.  5,  lots  1  to  20,  inclusive,  and  S'/^; 

Sec.  6,  lots  13  to  22,  inclusive,  EV2SWV4, 
and  SEV4; 

Sec.  7.  lots  1,  3,  and  4,  ME'/.,  NE'ANW'A. 
S'/jNWV4,  EV2SWV4,  and  SE'A; 

Sec  8,  WV2; 


Sec.  17,  W'/^; 

Sec.  18,  lots  1  to  4,  inclusive,  E'/t,  and 

E'/^W'/i; 
Sec.  19,  lot  1. 

The  area  described  contains  8,776.21  acres 
in  Fresno  County. 

(b).  Agnew  Giant  Sequoia  Grove 

T.  13S.,R.29E., 

Sec.  13.  all; 

Sec.  23,  SEV4NEV4; 

Sec.  24,  N'/j. 

The  area  described  contains  1,000  acres  in 
Fresno  County. 

(c).  Evans  Complex  Giant  Sequoia  Grove 

T.  13  S.,  R.  29  E., 

Sec.  7,  Lots  3  and  4,  E'/i,  and  E'/iSW'A; 

Sec.  8,  all; 

Sec.  9,  S'/j; 

Sec.  10,  SWV4; 

Sec.  15,  Wi/«2; 

Sec.  16.  all; 

Sec.  17,  all; 

Sec.  18,  lots  1  and  2,  E'/i,  and  E'/iNWA; 

Sec.  20,  N'/i; 

Sec.  21.  N'/2,  NEV4SWV4,  W'/«iSWV4,  and 
SEV4; 

Sec.  22.  all; 

Sec.  23.  SWV4; 

Sec.  26.  W'/i  and  SE'A; 

Sec.  27,  all; 

Sec.  28,  all; 

Sec.  34,  N'/i  and  NV2SV2; 

Sec.  35,  NV2. 

The  area  described  contains  7,959.29  acres 
in  Fresno  County. 

(d).  Cherry  Gap  Giant  Sequoia  Grove 

T.  13S.,R.  28E., 

Sec.  19.  S'/iNEV4,  SEV4NWV4,  EV2SWV4, 
and  SEV4; 

Sec.  20,  S'/iNWV4  and  SWA: 

Sec.  29,  N'/jNW'A; 

Sec.  30,  N'/iNEV4  and  ^ffiV4NWV4. 

The  area  described  contains  800  acres  in 
Fresno  County. 

(e).  Landslide  Giant  Sequoia  Grove 

T.  13  S.,  R.  29  E., 

Sec.  29,  SWV4; 

Sec.  30.  lots  3  and  4,  E^/iSWV*.  and  SEV4: 

Sec.  31.  lots  1  and  2.  NEV4  and  E^/zNWV*; 

Sec.  32.  NWV4NWV4. 

The  area  described  contains  838.92  acres  in 
Fresno  County. 

(f).  Indian  Basin  Giant  Sequoia  Grovt  ' 

T.  13  S..  R.  28  E.. 

Sec.  4.  E'/zSW'A  and  W'/iSE'/i; 

Sec.  8.E'/i; 

Sec.  9.  all; 

Sec.  16.  NWV4;     - 

Sec.  17,  NEV4. 

The  area  described  contains  1,440  acres  in 
Fresno  County. 

(g).  Abbott  Creek  Giant  Sequoia  Grove 

T.  13  S.,  R.  28  E.,  '  - 

Sec.  30,  lots  3  and  4,  and  E^/iSWV*. 
The  area  described  contains  159.95  acres  in 

Fresno  County. 

(h).  Grant  Giant  Sequoia  Grove 

T.  13  S.,  R.  27  E., 
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Sec.  25.  S'/i; 
Sec.  36.  all. 

The  area  desqibed  contains  960  acres  in 
Fresno  County 

(i).  BeankiB  Gi^ft  Sequoia  Grove 

T.  13  S.,  R.  28  fL 
Sec.  34.  S'/4NE|'/i  and  SEV4; 
Sec.  35.  S'/4NfWV4  and  SW'/,. 

The  area  descrftted  contains  480  acres  In 
Fresno  County. 

(j).  Big  Stump  Gi#nt  Sequoia  Grove 

T.  14  S..  R.  28  E, 
Sec.  7.  lots  1  U)i4,  7  to  8, 13  to  16.  all 

inclusive,  and  E'/izW'/^; 
Sec.  18,  lots  1  and  2,  NE'A,  and  EViNW'A. 

The  area  desoSbed  contains  765.75  acres  in 
Tulare  County. 

0c).  Redwood  MMataia  Giant  SaoiMia 
Grove  I 

T.  14  S.,  R.  28  E.j  1 
Sec.  10.  N'/i  aii  portion  of  N'/^EV.; 
Sec.  16.  NEy«  ^d  WVi; 
Sec.  17,  SEV4:  ; : 
Sec.  20,  E'/i;    i 
Sec.  21,  N'/iN^V,,  SWV«NEV4,  E'/iNW'A 

SWV4NWV4.1dWV4.  W'/iSE'/.; 
Sec.  27.  portioa  of  NEV4SWV4,  NWV4SWV4. 

S'/iSWV4,  and  portion  of  SWV4SEV4- 
Sec.  28,  NEV4.  p»/^NWV4.  N'/iSPA,  and 

SEV4SEy4. 

The  areas  described  aggregate  2,310  acres 
in  Tulare  County. 

(I).  Dill«i«vo«d  Gifirt  SeqMia  Grove 

T.  19S..R.  30E..iJ 
Sec.  2,  E^/z  and  ISE'/iSWV.: 
Sec.  4.  lots  3  and  6,  W%.  NEV4SEV4,  and 

W'.«iSEV4: 
Sec.  9,  WVzNEljSs,  SEV4NEV4.  W'/i.  and 

SEy4; 
Sec.  10,  SEV4NBV4,  SWV4NWV4,  and  S'/i- 
Sec.  11.  EV2NW»A  and  SWV4NWV4. 

The  area  descried  contains  2.106  acres  in 
Tulare  County.       I 

(m).  Mountain  Hone  Giant  Sequoia  Grove 

T.  19  S.,  R.  30  E., 


Sec.  31.  E'/i  and  E'/iNW'A; 

Sec.  32,  N>/i  and  SWy4; 

Sec.  33,  N'/4. 
T.  20  S.,  R  31  E., 

Sec.  5,  lots  3  and  4,  SVtNW'A,  and  SW'A- 

Sec.  6.-lots  1.  2,  3. 6.  7,  S'/iNE'A.  SEV4 
NWV4,  E'/iSWV4.  and  SEV4. 

The  areas  described  aggregate  6.617.34 
acres  in  Tulare  County. 

(n).  Aider  Creek  Giant  Sequoia  Grove 

T.  20  S..  R.  31  E., 
Sec.  8,  E'/i; 
Sec.  9.  NWV4  and  SVi; 
Sec.  17,  E»/i. 

The  area  described  contains  1.120  acres  in 
Tulare  County. 

(•).  BHImip  CMplex  Giant  Seqnoia  Gi«ve 
T.  20  S..  R.  31  E.. 

Sec.  34.  E'/i.  N'/ysWV4,  SE'AfaW'/,,  NE'A 

SWV4.  and  S'/iSW'A: 
Sec.  35,  W'/i  and  SEV4; 
Sec.  36,  all  except  for  portion  of  W% 
T.  21  S.,  R.  31  E., 
Sec.  1.  lots  5  to  7.  inclusive,  portions  of 

Tracts  37.  39. 41,  and  42,  Tracts  38  and 

40; 
Sec.  2,  lots  1  to  14,  inclusive,  portions  of 

Tracts  39  and  42.  Tract  43.  and  SWV4 

SWV4: 
Sec.  3,  lots  1  to  7,  inclusive,  S'/iNE'/i.  SEV4 

NWV4,  E'ASWV4.  and  SE'A; 
Sec.  10.  lots  1  and  2,  NEVt.  and  E'/iNW'/i; 
Sec.  11,  lots  1  and  2,  pmtion  of  Tract  42, 

SViNEV,.  and  NWV4; 
Sec.  12,  lots  1  to  4.  inclusive,  portions  of 

Tracts  41  and  42,  S'/iN'/i.  and  SEV4 
T.  21  S.,  R.  32  E., 
Sec.  6,  lots  7  to  15,  inclusive,  portions  of 

Tracts  37  and  40,  and  Tract  39; 
Sec.  7,  lots  5  to  14,  inclusive.  Tracts  41  to 

43.  inclusive,  and  SE'/iNfii/i; 
Sec.  8,  SWV4; 
Sec.  17.  NWV4; 

Sec.  18,  lots  5  to  10,  inclusive.  Tracts  42 
and  43,  and  SEV4NEV4. 

The  area  described  contains  6.412.38  acres 
in  Tulare  County. 


Sec.  13,  E>^, 

Sec.  23.  N'/iSWU  and  SEV4; 

Sec.  24,  NEV4,  siy V4,  and  N'/^SE'A; 

Sec.  25,  NW'ANVV'/i; 

Sec.  26,  NV2NEV41  and  E'/iW«/i- 

Sec.  27.  N'ANE'>L  SE'^NE'/..  Md  NE'A 

NWV4;  i ' 

Sec.  35.  SEV4NfEH,  W'/i  and  SE'A- 
Sec.  36,  W'/iSWf/^. 
T.  20  E.,  R.  30  E., 
Sec.  1.  S'-^sSE'/i; 

Sec.  2.  lots  1  to  3I  inclusive,  S'/«jNEV4  S'/i 
NWV4,  NV2SW'V4,  SWV4SWV4.  NV2SEV4 
SWV4,  and  SWlifSE'ASW'A- 
Sec.  3,  SEV4. 
T.  19  S.,  R.  31  E.. 
Sec.  7.  lots  3  and  4,  and  E^/zSW/*; 
Sec.  18,  lots  1  andl2,  E'y^NW'A.  NE'A 

SWA,  and  SE'f ; 
Sec.  19,  lots  1  ani  2,  E'/iNEV4,  and  E»/i 

NWV4;  I 

Sec.  20,  NVi.  NvMv/V4,  SEV4SWV4,  and 

SEV4;  T 

Sec.  28,  SEV«.  NEf^ASWA.  and  S'/^SW'/,- 
Sec.  29,  NW V«SW  V4  and  S'AS'/i; 
Sec.  30,  EV2SEV4: 


(p).  Fneman  Creak  Giant  Sequoia  Grove 

T.  20S.,R.  32E., 
Sec.  20,SEV4; 
Sec.  21,  S'/i; 
Sec.  22,  SWV4SWV4; 
Sec.  27,  W'/iW'A; 
Sec.  28,  all; 
Sec.  29.  NEV4.  NEV4NWV4,  S'/iNWV4  and 

S'/i; 
Sec.  32,  all; 

Sec.  33,  NEV4,  E'/iNWV*.  W'AWVzE'/i 
NWV4NWV4,  E'/!2EV2E%NWV4NWV4 
WV2NWV4NWV4,  SWV4NWV4,  and  S'/i- 
Sec.  34.  NWV«NEV4.  SV2NEV4,  W'/^,  and  ' 

SEV4; 
Sec.  35,  SWV4SWV4. 
T.  21  S.,  R.  32  E., 
Sec.  2,  lots  1  to  4,  inclusive,  SWV4,  and 

NV2SEV4: 
Sec.  3,  lots  1  to  4,  inclusive,  and  SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  NV2SWV4.  and 

SE'/.; 
Sec.  5,  lots  8  and  9; 
Sec.  9,  NEV4NEV4; 
Sec.  10,  N>/4; 
Sec.  ll,NWy4.  4 


The  area  described  contains  5,728.83  acres 
in  Tulare  County. 

(q).  Black  Mountain  Giant  Sequoia  Grove 

T.  21  S.,  R.  30  E.. 
Sec.  1.  lots  12  to  14,  inclusive.  EVaSW"/, 

and  W'/^SE'A; 
Sec.  ll.SE'/iSE'A; 
Sec.  12,  lots  1  to  11,  inclusive,  WViNE'/. 

NWV*.  and  NWV4SWV4; 
Sec.  13,  lot  1; 
Sec.  14,  lot  1. 
T20S.,R.31E.. 

Sec.  31,  S'/iSWV4  and  W'/jSE'/.. 
T.  21  S..  R.  31  E., 
Sec.  5,  lot  4,  SWV4NWV4,  and  S'/i; 
Sec.  6,  lots  5  to  10,  inclusive.  Tract  44  S'/i 
NEV4,  SEV4NWV4.  NE'ASW'A.  and  N'/i 
SEV4; 
Sec.  7.  Tracts  45  to  47.  inclusive,  W'/iSE'A 

and  S'/iSE'ASE'A; 
Sec  8,  NEV4,  N'/iNWV4.  W'/iSWA,  SE'A 

SWV4,  and  SEV4; 
Sec.  9,  S'/iNWV4  and  W'/iSWV,; 
Sec.  16.  N'/iN'/iNW'A; 
Sec.  17.  N'/iN'/^NVi; 
Sec.  18.  lots  5,  7,  and  9,  N'/iNE'ANE'/, 

The  area  described  conUins  3,699.17  acres 
in  Tulare  County. 

(r).  Bad  ffiV  Giant  SequMa  Grove 
T.  21  S.,  R.  31  E., 

Sec.  21.  lot  7; 

Sec.  22.  lots  3  to  5.  inclusive,  S'/iNE'A,  and 
SE'ANW'A; 

Sec.  23,  lots  3  and  4,  SWV4NEV4,  and  S'/i 

NWV4; 
Sec.  26,  NW'A,  N'/iSW'/,.  and  SWV4SWV4; 
Sec.  27.  lots  1  to  4.  inclusive.  WV2E'/i.  and 

E'/iW'/j; 
Sec.  28,  lots  5  to  8,  inclusive. 

The  area  described  contains  1,148.01  acres 
in  Tulare  County. 

(a).  Peyrone  Giant  Sequoia  Grmre 

T.  21  S.,  R.  31  E., 
Sec.  33,  lot  8; 
Sec.  34,  lots  4  to  7,  inclusive,  SEV4NEV4 

and  N'/iSE'A; 
Sec.  35,  lot  4,  SWV4NWV4.  and 
NWV4SWV4. 
T.  22  S..  R.  31  E., 
Sec.  2.  lots  3  and  4,  S'/iNW'A,  and 

NW'ASW'A; 
Sec.  3,  lots  1  to  4,  inclusive,  S^/zN^/2. 

SWV4.  SWV4SEV4,  and  NV2SEV4; 
Sec.  4,  lots  7  to  10,  inclusive: 
Sec.  9,  lots  5,  7,  and  8; 
Sec.  10,  N'/iNWV4  and  S'/i; 
Sec.  15,  N'/iNVi; 
Sec.  16,  lot  5. 

The  areas  described  aggregate  1,827.95 
acres  in  Tulare  County. 

(t).  Long  Meadow  Giant  Sequoia  Grove 

T.  22  S.,  R.  31  E., 
Sec.  26.  SWV4NEV4,  SEV4NWV4.  and  S'/4- 
Sec.  27.  SEV4; 
Sec.  34,  E'/iNE'A; 
Sec.  35,  NV2  and  NV2SV2. 

The  area  described  contains  1,120  acres  in 
Tulare  County. 

(u).  Cunningham  Giant  Sequoia  Grove 

T.  22  S.,  R.  32  E.. 
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Sec.  30,  S'/iSW'A; 
Sec.  31.N'/iNWV4. 

The  area  described  contains  160  acres  in 
Tulare  County. 

(v).  StarvatioD  Giant  Sequoia  Grav* 

T.  23  S.,  R  31  E.. 

Sec.  9,  lot  4; 

Sec  10.  S'/iSWV4: 

Sec.  15,  lots  3  to  6,  inclusive; 

Sec.  16,  lots  1  to  3,  W'/iE'/i. 

The  area  described  contains  559.80  acres  in 
Tulare  County. 

(w).  PacksaMk  Gia^  Saqiwia  Grave 

T.  23  S..  R.  31  E., 

Sec.  13,  W'/i; 

Sec  14.  E'/«i,  OTV4NWV«,  and  SWV«; 

Sec.  23.  lots  1  and  8; 

Sec  24.  lets  2  to  7,  inclusive. 

The  area  described  contains  1,160.29  acres 
in  Tulare  County. 


M.  Daer  Creak  Giaat  Seyia  Grave 

T.  23  S.,  R.  31  E., 

Sec.  34,  lot  7; 

Sec.  35,  lot  1. 
T  24  S    R.  31  E 

Sec.  2.  lot  4.  SWV4NWV*,  and  NWV4SWV4; 

Sec.  3,  lot  1,  SEV4NEV4,  and  NEiASP/i. 

The  area  described  contains  307.29  acres  in 
Tulare  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  24  naturally 
occurring  old-growth  Giant  Sequoia 
groves,  pursuant  to  Presidential 
Proclamation  Number  6457  of  July  14, 
1992. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  beard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 


date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  determined  to  be 
compatible  with  the  use  of  the  lands  by 
the  Forest  Service. 

Dated:  December  29, 1997. 
David  Mcllnay, 
Chief,  Branch  of  Lands. 
(FR  Doc.  96-582  Filed  1-8-96;  8:45  am] 

MUMQ  COM  4»1»-«»-P 


DEPARTMENT  OF  THE  INTEMOR 
National  Park  S«rvlc« 

Concassion  Contract,  VA 

AQCNCY:  National  Paric  Service,  Intwior. 
ACTION:  Public  Notice. 


Public  notice  is  hereby  given 
that  the  National  Pari^  Service  proposes 
to  award  a  ccmcessioa  contract 
authorizing  retail  sales  for  the  public  m 
Yorktown,  Virginia  within  Colonial 
National  Historical  park  for  a  period  of 
five  (5)  years  frcHn  date  of  contract 
execution. 

IFFECTTVE  DATE:  March  10. 1996. 
ADDWCSSeS;  Interested  parties  should 
contact  National  Paric  Service,  Q^cmial 
National  Historical  Park,  P.O.  Box  210, 
Yorktown,  VA  23690,  or  phone  (757) 
896-3400,  to  obtain  a  copy  of  the 
prospectus  describing  the  requirements 
of  the  proposed  contract. 
SUPm.EMENTARY  MFOIHIATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procediual  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  dociunent  will  be 
prepared. 

Tne  existing  concessioner  has 
performed  its  obligaticm  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  .31, 
1990,  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  wdll  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 


If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessicmer,  must  be  received  by  the 
Superintendent,  Colonial  National 
Historical  Park,  not  later  than  the 
sixtieth  (60th)  day  following  publicatimi 
of  this  notice  to  be  considered  and 
evaluated. 

Dated:  Decembw  19, 1998. 
AlacGavid, 

SuperiniendeM.  Colonial  National  Historical 
Park. 

(PR  Doc.  98-527  Filed  1-8-97;  8:45  am] 
■ajJNO  coea  43ia-»-M 


DEPARTMCNT  OF  TNE  MTEMOR 
Nattonai  Parfc  Sarvica 


summary:  The  Superintendent  of  Gates 
of  the  Arctic  Naticmal  Park  and  Preserve 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  Natiraial  Park  and  Preserve 
announce  a  forthcoming  meeting  of  the 
Gates  of  the  Arctic  National  Park  and 
Preserve  Subsistence  Resoiut:e 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes 
from  April  29 — ^May  1, 1997  meeting. 

(4)  Review  agenda. 

(5)  Superintendent's  introduction  of 
guests  and  review  of  Commission 
function  and  purpose. 

(6)  Superintendent's  management/ 
research  reports. 

a.  Administration  and  management 

b.  Park  operations. 

c.  Resource  management. 

d.  Subsistence  program. 

(7)  Public  and  agency  comments. 

(8)  Old  business. 

a.  Correspondence. 

b.  Federal  Sul»istence  Program 
update:  1997-1998  regulatory  changes. 

c.  National  Park  Service  Subsistence 
Program  document. 

d.  Review  of  Subsistence  Management 
Plan  (draft). 

(9)  New  business. 

a.  Election  of  officers. 

b.  Other  park  Subsistence  Resource 
Commission  actions. 
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c.  Review  ol^ditional  use  areas  draft 
analysis. 

d.  Work  ses!  ion:  Subsistence  Hunting 
Program. 

(10)  Set  tim«  land  place  of  next 
Subsistence  Rrjiource  Commission 
meeting. 

(11)  Adjounment. 
DATES:  The  mejeking  will  begin  at  8:00 
a.m.  on  Wednesday,  January  14, 1998 
and  break  at  approximately  5:00  p.m., 
reconvene  at  7*Q0  and  conclude  at 
approximately  1^:00  p.m.  On  Thursday, 
January  15, 199^,  the  meeting  will 
reconvene  at  8^0  a.m.  and  conclude  at 
3:30  p.m.  ! 

location:  The  iieeting  will  be  held  at 
the  Sophie  Stat^t)n  Hotel  in  Fairbanks, 
Alaska.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Mills,  Superintendent,  Gates  of  the 
Arctic  National!  Park  and  Preserve,  201 
First  Avenue,  pi^yon  Building, 
Fairbanks,  Alasikja  99707.  Phone  (907) 
456-0281. 

SUPPLEMENTARr  INFORMATION:  The 

Subsistence  Resource  Commissions  are 
authorized  undw  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  A|:i,  Pubhc  Law  96-487. 
and  operate  in  accordance  with  the 
provisions  of  thej  Federal  Advisory 
Committees  Act, 
Robert  D.  Barbee, 
Begional  Director, 
(FR  Doc.  98-526 
BILUNG  CODE  4310-; 


Alaska  Region. 

i  led  1-8-98;  8:45  ami 


DEPARTMENT  ip  THE  rNTERIOR 
National  Park  sUvice 

National  Regist«^  of  Historic  Places; 
Notification  of  Pianding  Nominations 

Nominations  for  the  following 
properties  being  oonsidered  for  listing 
in  the  National  Register  were  received 
by  the  National  F^rk  Service  before 
January  3, 1998  P^irsuant  to  section 
60.13  of  36  CFR  ^fert  60  written 
comments  conceiving  the  significance 
of  these  properti^J  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.CJ  20013-7127.  Written 
comments  should  be  submitted  by 
January  26,  1998. 
Carol  D.  Shull,  | 

Keeper  of  the  NatioMl  Register. 
COLORADO 
Adams  County 

Thede  Fannhouse,  ^i90  W.  Il2th  Ave., 
Northglenn,  98006  )24 


FLORIDA 

Hendry  County 

Duff,  Capt.  F.  Deane,  House,  151  W.  Del 
Monte  Ave.,  aewiston,  98000025 

Pinellas  County 

Green— Richman  Arcade.  689  Central  Ave., 
St.  Petersburg,  98000027 

St.  Johns  County 

Walker,  Horace,  House.  33  Old  Mission  Ave.. 
St.  Augustine,  98000026 

GEORGLl 
Bartow  County 

Benham  Place.  222  Grassdale  Rd., 
Cartersville  vicinity,  98000030 

Chatham  County 

Cuyler— Brownville  Historic  District, 
Roughly  bounded  by  Anderson  Ln..  W. 
31st  St.,  Montgomery  St.,  Victory  Dr., 
Ogeechee  Rd.,  and  Hopkins  St.,  Savannah 
98000028 

MISSOURI 

Butler  County 

Greer,  Alfred  W..  House  (Poplar  Bluff  MPS) 

955  Kinzer  St.,  Poplar  Bluff,  98000029 
Mark  Twain  School  (Poplar  Bluff  MPS)  1012 

N.  Main  St.,  Poplar  Bluff.  98000031 
Moore.  J.  Herbert.  House  (Poplar  Bluff  MPS) 

445  N.  Eleventh  St.,  Poplar  Bluff,  98000032 
Moore,  Thomas,  House  (Poplar  Bluff  MPS) 

435  Lester  St.,  Poplar  Bluff,  98000033 
Phillips,  John  Archibald,  House  (Poplar  Bluff 

MPS)  522  Cherry  St.,  Poplar  Bluff, 

98000034 
South  Sixth  Street  Historic  District  (Poplar 

Bluff  MPS)  205-225-303  S.  Sixth  St., 

Poplar  Bluff,  98000035 
,     Wheatley  Public  School  (Poplar  Bluff  MPS) 

921  Garfield  St.,  Poplar  Bluff,  98000037 
Williamson— Kennedy  School  (Poplar  Bluff 

MPS)  614  Lindsay  St.,  Poplar  Bluff, 

98000036 

Osage  County 

Osage  County  Poorhouse,  MO  621,  0.5  mi.  S 
of  Linn,  Linn  vicinity,  98000038 

NEW  MEXICO 

McKinley  County 

Redwood  Lodge  (Route  66  through  New 
Mexico  MPS)  907  E.  66  Ave.,  Gallup 
98000051 

NEW  YORK 

Orange  County 

Thompson,  Robert  A.,  House.  NY  302.  S  of 
jet.  of  NY  302  and  Dickerson  Ave.. 
Crawford,  98000039 

OHIO 

Hamilton  County 

Levy.  Harry  Milton,  House,  2383  Observator>- 
Ave.,  Cincinnati,  980U0040 

Lake  County 

Methodist  Episcopal  Church  of  Painesville 
The.  71  N.  Park  Place,  Painesville. 
98000043 


Preble  County 

Camden  Public  School,  110  W.  Central  Ave 
Camden.  98000041 

Wood  County 

Fort  Meigs  Aboriginal— 33WO08—33VVO445, 
1.3  mi.  SW  of  Perrysburg,  Perrysburg 
vicinity,  98000042 

PENNSYLVANIA 

Delaware  County 

Albertson,  Henry,  Subdivision  Historic 
District.  Roughly  bounded  by  N. 
Lansdowne.  Clover.  Wycombe.  Price,  and 
Stewart  Aves.,  and  Balfour  Cir.. 
Lansdowne,  98000044 

SOUTH  CAROLINA 

Charleston  County 

Sparrow.  James.  House.  65  Cannon  St.. 
Charleston,  98000045 

VIRGINIA 

Albemarle  County 

Red  Hills,  2051  Polo  Grounds  Rd.. 
Charlottesville- vicinity.  98000047 

Mecklenburg  County 

Chase  City  High  School.  132  Endly  St..  Chase 
City  vicinity,  98000050 

Orange  County 

Grelen,  15149  Grelen  Dr..  Orange  vicinity 
98000049 

Richmond  Independent  City 

Whitworth.  John,  House.  2221  Grove  Ave., 
Richmond.  98000048 

Suffolk  Independent  City 

Dumpling  Island  Archeological  Site.  Address 
Restricted,  Suffolk  vicinity,  98000046 

(FR  Doc.  98-584  Filed  1-8-98;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

United  States  v.  International  Business 
Machines  Corporation  and  Storage 
Technology  Corporation;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b}-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  a  civil  antitrust  case. 
United  States  v.  International  Business 
Machines  Corporation  and  Storage 
Technology  Corporation.  Case  Number 
1:97  CV  03040. 

On  December  18,  1997,  the  United 
States  filed  a  Complaint  alleging  that  an 
"OEM  Agreement"  between 
International  Business  Machines 
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Corporation  )"IBM")  and  Storage 
Technology  Corporation  ("STK") 
unlawfully  restrains  competition  in  the 
market  for  disk  storage  subsystems 
("DASD")  for  mainframe  computers,  in 
violation  of  Section  1  of  the  Sherman 
Act.  15  U.S.C.  1.  The  proposed  Final 
Judgment  prohibits  IBM  and  STK  from 
carrying  out  anticompetitive  terms  of 
the  OEM  Agreement  and  imposes 
requirements  to  restore  competition  in 
the  market.  A  Competitive  Impact 
Statement  filed  by  the  United  States 
describes  the  Complaint,  the  proposed 
Final  Judgment,  and  remedies  available 
to  private  litigants. 

The  public  is  invited  to  comment  to 
the  Justice  Department  and  to  the  Court. 
Comments  should  be  addressed  to  John 
F.  Greaney,  Chief,  Computers  &  Finance 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  600  E.  Street.  N.W.. 
Suite  9500.  Washington,  D.C.  20530 
(telephone:  (202)  307-6200).  Comments 
must  be  received  within  sixty  days. 

Copies  of  the  Complaint,  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  207  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  N.W.. 
Washington,  D.C.  20530  (telephone: 
(202)  514-2481).  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  333 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20001.  Copies  of  these 
materials  may  be  obtained  from  the  U.S. 
Department  of  Justice  upon  request  and 
payment  of  a  copying  fee. 
Rebecca  P.  Dick, 
Director,  Civil  Non-Merger  Enforcement. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Colimibia. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  defendants 
and  by  filing  that  notice  with  the 'Court. 

3.  The  deiendants  shall  abide  by  and 
comply  with  the  provisions  of  the 


proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  bom 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Court. 

4.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  December  18, 1997. 

For  Plaintiff.  United  States  of  America 
John  F.  Greaney. 

Chief,  Computers  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of  Justice, 
Bicentennial  Building,  600  E  Street,  NW.. 
Suite  9300.  Washington.  DC  20530.  (202)307- 
6122. 

For  Defendant,  International  Business 
Machines  Corp>oration 

Evan  R.  Chesler, 

Paul  C.  Saunders  (Bar  No.  973388), 

Cravath.  Swaine  &  Moore,  Counsel  for 

Defendant  International,  Business  Machines 

Corporation,  Worldwide  Plaza,  825  Eighth 

Avenue.  New  York,  NY  10019,  (212)  474- 

1000. 

For  Defendant.  Storage  Technology 
Coqjoration 
J.  Edd  Stepp.  Jr.. 

Phillip  H.  Rudolph  (Bar  No.  392189). 
Gibson,  Dunn  Sr  CrutcherLLP,  Counsel  for 
Defendant  Storage,  Technology  Corporation, 
1050  Connecticut  Avenue,  NW.,  Washington, 
DC  20036-5306,  (202)  955-8^00. 

Disclosure  Pursuant  to  Rule  108(K) 

Pursuant  to  Rule  108(k)  of  the  Local 
Rules  of  this  Court,  the  following  is  a 
list  of  all  individuals  entitled  to  be 
notified  of  the  entry  of  the  foregoing 
Stipulation  and  of  the  entry  of  the 
proposed  Final  Judgment: 
John  F.  Greaney. 

U.S.  Department  of  Justice,  Bicentennial 
Building,  600  E  Street,  N.  W.,  Suite  9300. 
Washington.  D.C.  20530,  (202)  307-6122. 
Evan  R.  Chesler, 

Cravath,  Swaine  Sr  Moore.  Counsel  for 
Defendant  International  Business  Machines 
Corporation,  Worldwide  Plaza,  825  Eighth 
Avenue,  New  York.  NY  10019.  (212)  474- 
1000. 

J.  Edd  Stepp.  Jr., 

Gibson.  Dunn  &■  CrutcherLLP.  Counsel  for 
Defendant  Storage  Technology  Corporation. 
333  South  Grand  Ave.,  Los  Angeles,  CA 
90071,(213)229-7000. 

Final  Judgment 

WHEREAS,  the  United  States  of 
America,  having  filed  its  Complaint 
herein  on  December  18, 1997,  and.the 
United  States  and  Defendants,  by  their 


respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
vtdthout  trial  or  adjudication  of  any 
issue  of  fact  or  law,  and  without  this 
Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law; 

And  whereas.  Defendants  having 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  approval 
by  the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  being  prompt  and  certain 
action  to  ensure  that  the  OEM 
agreement  referred  to  herein  will  not 
substantially  lessen  competition  in  the 
development,  production,  or  marketing 
of  DASD  as  hereinafter  defined; 

And  whereas,  Defendants  having 
represented  to  Plaintiff  that  the 
provisions  of  this  Final  Judgment  can 
and  will  be  accomplished; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  lew 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  adjudged, 
and  decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  Venue  is  prop>er  in 
this  Court.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  Defendants  imder  Section  1 
of  the  Sherman  Act  (15  U.S.C.  1). 

II.  Definitions 

A. /BM  means  International  Business 
Machines  Corporation,  its  successors 
and  assigns,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  employee,  agency  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

B.  STX  means  Storage  Technology 
Corporation,  its  successors  and  assigns, 
each  subsidiary  and  division  thereof, 
and  each  officer,  director,  employee, 
agent  and  other  person  acting  for  or  on 
behalf  of  any  of  them. 

C.  Defendants  means,  collectively  or 
individually  as  the  context  request,  IBM 
and/or  STK. 

D.  DASD  means  direct  access 
magnetic  disk  storage  subsystems 
configured  for  attadliment  to  IBM 
System  390  mainframe  computers,  any 
future  versions,  models,  or  generations 
of  IBM  System  390  mainframe 
computers  (regardless  of  name  or  other 
product  designation),  and  plug- 
compatible  mainframe  computers, 
without  regard  to  whether  or  not  such 
subsystems  also  attach  to  any  other 
computer  processor  product.  The  term 
"DASD"  does  not  include  parts  of 
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subassembliei  sold  or  shipped  to  repair 
ompgrade  existing  DASD  installations, 
and  it  does  not  include  any  used  DASD 

E.  STKDASf)  means  any  DASD 
product  developed,  manufiactured.  or 
supplied  by  StllC  at  any  time  prior  to  the 
expiration  of  ^is  Final  Judgment, 
including  but  iitot  limited  to  Iceberg.. 
Kodiak.  the  p^ucts  marketed  by  IBM 
as  RAMAC  Virtual  Array  and  RAMAC 
Scaleable  Airtjr,  and  any  future 
versi(Mis.  modas,  or  generations  of  any 
of  the  aforeme|4tioned  products 
(regardless  of  htune  or  other  product 
designation).  J\i9  term  "STK  DASD" 
does  not  incluide  Virtual  Storage 
Manager,  any  hiture  versions,  models, 
or  generations! thereof  (regardless  of 
name  or  other  product  designation),  or 
any  existing  ot  future  STK  Nearline 
storage  prodUQt^,  or  any  used  DASD. 

F.  Affvemerit  means  any  agreement  or 
understanding;  [whether  written  or  oral, 
formal  or  inforUial. 

G.  OEM  agreament  means  the 
agreement  dated  June  7, 1996,  pursuant 
to  which  IBM  ^s  purchased  STK 
DASD.  includiti(g  all  attachments, 
exhibits,  schedules,  and  other 
documents  refeienced  therein,  and  all 
amendmmts,  additions,  updates,  or 
modifications  to  any  of  the  foregoing. 

H.  Modified  OEM  agreement  means 
Uie  agreement  d^ted  December  18. 1997, 
pursuant  to  which  IBM  has  agreed  to 
purchase  STK  OASD  from  STK,  and 
STK  has  agreed  \o  sell  STK  DASD  to 
IBM,  including!  $11  attac^^ments, 
exhibits,  schedUes.  and  other 
documents  refek«nced  therein,  and  all 
amendments,  additions,  updates,  or 
modifications  to  any  of  the  foregoing. 

I.  STK  Minimum  Means  a  number  of 
terabytes  of  STK  DASD  determined  for 
a  twelve-month  period  by  multiplying 
the  number  of  i^nths  before  January  1, 
2000,  included  in  such  period  by  10.5; 
multiplying  thei  ^umber  of  months  after 
December  31, 1999,  included  in  the 
period  by  16;  and  adding  the  two 
products  togethw.  For  example,  the  STK 
Minimum  for  thia  period  from  October  1, 
1998,  through  Sejptember  30, 1999, 
would  be  126  terabytes  (10.5x12).  and 
the  STK  Minim|ln  for  the  period  from 
October  1, 1999[Um)ugh  September  30, 
2000,  would  be  kt75.5  terabytes 
((10.5x3)+(16x9])[ 

J.  Purchase  m^ans,  in  connection  with 
IBM  purchases  d^  STK  DASD,  a 
transaction  in  which  IBM  requires  title 
to  the  STK  DASD  purchased,  other  than 
a  financing  transaction  that  meets  each 
of  the  following  conditions:  (1)  IBM 
Credit  Corporation  acquires  title  to  STK 
DASD,  ordered  bj  a  customer  from  STK 
or  an  STK  remarteter  other  than  IBM.  in 
order  to  finance  the  STK  DASD;  (2)  such 
STK  DASD  carrii » i  an  STK  logo  and 


conforms  in  appearance  to  other  STK 
DASD  sold  by  STK,  or  an  STK 
remarketer  other  than  IBM,  to  non-IBM 
purchasers;  (3)  the  price  for  the  STK 
DASD  is  negotiated  between  the 
customer  and  STK  or  an  STK  remarketer 
other  than  IBM,  without  participation 
by  IBM;  (4)  such  STK  DASD  is  not 
installed  on  the  customer's  premises  by 
IBM  or  any  person  acting  on  its  behalf; 
(5)  warranty  service,  if  any,  for  such 
STK  DASD  is  not  provided  by  IBM  or 
any  person  acting  on  its  behalf;  and  (6) 
the  transaction  if  financed  by  other  than 
IBM  would  be  considered  a  sale  by  STK 
under  Section  VLA.  of  this  Final 
Judgment.  The  term  "purchase"  does 
not  include  a  transaction  in  which  IBM 
may  act  as  sales  agent,  distributor,  or 
other  diannel  of  ^stribution  in  which 
IBM  does  not  acquire  tiUe  to  the  STK 
DASD. 

K.  Change  of  control  means  the 
acquisition  by  an  entity  of  more  than  20 
percent  of  the  outstanding  common 
shares  of  STK  representing  the  right  to 
vote  for  STK's  board  of  directors,  the 
sale  of  all  or  substantially  all  of  the 
assets  of  the  assets  of  STK,  or  any 
consolidation,  meiger,  or  other 
reorganization  of  STK  in  which  STK  is 
not  the  continuing  or  siuviving 
corporation  or  pursuant  to  which  shares 
of  such  common  stock  would  be 
converted  into  cash,  securities,  or  other 
property. 

L.  Derivative  work  means  a  work  that 
is  based  on  an  underlying  work  that 
would  be  a  copyright  infringement  if 
prepared  without  the  authorization  of 
the  copyright  owner  of  the  underlying 
work.  Derivative  works  are  subject  to 
the  ownership  rights  and  licenses  of 
others  in  the  underlying  work. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  Defendants,  their 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  employees, 
attorneys  and  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Jud^ent  by 
personal  service  or  otherwise. 
Defendants  and  each  person  boimd  by 
this  Final  Judgment  shall  cooperate  in 
ensuring  that  the  provisions  of  this 
Final  Judgment  are  carried  out. 

B.  Each  Defendant  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  used  in  its  business  for 
developing,  manufacturing  and  selling 
DASD  that  the  acquiring  party  or  parties 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment. 


C.  Nothing  contained  in  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  tiiird  party,  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

IV.  Terms  of  IBM  Purchases  From  STK 

A.  Defendants  may  enter  into  or  carry 
out  any  agreement  pursuant  to  which 
IBM  may  in  any  manner  distiibute  STK 
DASD,  including  any  such  agreement 
pursuant  to  which  IBM  may  act  as  sales 
agent,  distributor,  or  any  other  channel 
of  distiibution  for  STK  DASD  in  which 
IBM  does  not  acquire  title  to  the  STK 
DASD  to  be  distiibuted.  provided  that  in 
each  such  instance  such  agreement  is 
not  inconsistent  with  the  provisions  of 
this  Final  Judgment.  The  volume  of  STK 
DASD  distributed  under  any  such 
agreement,  except  in  an  agency 
agreement  in  which  IBM  acts  only  as 
agent  for  the  end-user  customer,  shall  be 
included  in  IBM's  and  not  STK's 
volumes  of  terabytes  computed 
pursuant  to  Section  VI  ofjius  Final 
Judgment.  Where  IBM  acts  as  agent  to 
procure  the  STK  DASD  for  the  end-user 
customer  and  also  finances  the 
tiansaction.  the  STK  DASD  so 
distributed  shall  also  be  included  in 
IBM's  and  not  STK's  vohunes  of 
terabytes  computed  pursuant  to  Section 
VI  of  this  Final  Judgment. 

B.  Defendants  shall  not  make  any 
changes  to  any  of  the  terms  of  the 
modified  OEM  agreement,  or  enter  into 
any  other  agreement,  that  would  be 
inconsistent  with  any  of  the  unexpired 
provisions  of  this  Final  Judgment. 
Defendants  shall  provide  to  the 
Antitrust  Division  of  the  United  States 
Department  of  Justice  written  notice  (or 
a  copy)  no  later  than  15  business  days 
after  receipt  by  the  Defendants'  Contiact 
Administrators  of  any  written 
amendment,  executed  by  authorized 
representatives  of  Defendants,  of  the 
following  documents  included  within 
the  modified  OEM  agreement:  the  "OEM 
Agreement  Between  IBM  and  STK" 
dated  December  18, 1997;  the  "IBM 
Developer  Base  Agreement;"  the 
"Statement  of  Work"  referenced  in  the 
IBM  Developer  Base  Agreement;  and  the 
"Description  of  Licensed  Works"  (but 
not  including  any  exhibits,  attachments, 
or  schedules  to  such  documents,  or 
other  documents  referenced  in  such 
documents). 

C.  Except  to  the  extent  set  forth  in  this 
Final  Judgment.  Defendants  shall  not 
enter  into  or  carry  out  any  agreement 
that:  (1)  sets  any  IBM  volume 
commitments,  or  provides  for  recovery 
payments  or  liquidated  damages  from 
IBM  as  a  consequence  of  IBM's  failure 
to  purchase  a  certain  volume  of  STK 
DASD;  or  (2)  contains  any  provision 
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under  which  any  IBM  obligation  to  STK 
is  contingent  upon  any  level  of  sales  or 
shipments  of  STK  DASD  by  STK  to 
persons  other  than  IBM. 

D.  Except  to  the  extent  set  forth  in  this 
Final  Judgment,  Defendants  shall  not 
enter  into  or  carry  out  any  agreement 
pursuant  to  which  IBM  is  bound  to 
purchase  any  volume  of  STK  DASD,  or 
that  contains  any  provision  requiring 
IBM  to  make  payments  for  IBM's  failure 
to  purchase  a  certain  volume  of  STK 
DASD;  provided,  however,  that  IBM 
may  provide  STK  with  non-binding 
monthly,  quarterly,  and/or  12-month 
estimates,  expressed  in  terabytes  or 
other  imits  of  storage  capacity,  of 
anticipated  purchases  of  STK  DASD, 
and  IBM,  subject  to  Section  VI  of  this 
Final  Judgment,  may  become 
contractually  obligated  to  purchase  STK 
DASD  as  follows:  (1)  On  or  after  the 
30th  day  before  the  beginning  of  a 
calendar  quarter,  IBM  may  bind  itself  to 
purchase  up  to  80  percent  of  its  estimate 
of  purchases  foe  that  quarter;  (2)  IBM 
may  thereafter  issue  binding  purchase 
orders  for  deliveries  within  such  quarter 
without  regard  to  the  estimate;  (3)  to  the 
extent  that  IBM's  purchases  of  STK 
DASD  for  a  given  quarter  are  less  than 
IBM's  estimate  for  that  quarter,  IBM  may 
bind  itself  to  purchase  during  the 
subsequent  quarter  some  or  all  of  the 
difference  between  IBM's  estimated  and 
actual  purchases  ft-om  the  prior  quarter, 
in  addition  to  up  to  80  percent  of  its 
estimate  for  the  subsequent  quarter;  and 
(4)  in  the  event  of  termination  or 
grinding  down  of  the  modified  OEM 
agreement,  in  the  last  quarter  in  which 
IBM  provides  an  estimate  of  purchases, 
IBM  may  issue  purchase  orders  for 
volumes  to  satisfy  its  future  needs  and 
such  voliunes  may  be  delivered  in  that 
quarter  or  subsequent  quarters.  IBM 
shall  issue  purchase  orders  for  STK 
DASD  only  to  the  extent  that  they  reflect 
IBM's  actual  intention  to  purchase  and 
take  deUvery  of  the  STK  DASD  ordered. 
IBM  shall  purchase  and  pay  for  all  STK 
DASD  for  which  it  becomes 
contractually  obligated  pursuant  to  the 
foregoing  provisions;  provided, 
however,  that  nothing  in  this  Final 
Judgment  shall  preclude  IBM  and  STK, 
in  the  event  of  a  bona  fide  dispute 
concerning  IBM's  obligation  to  purchase 
or  accept  delivery  of  STK  DASD  under 

a  purchase  order,  or  concerning  whether 
or  to  what  extent  IBM  is  obligated  to 
purchase  STK  DASD  under  a  specific 
binding  estimate,  from  pursuing  their 
remedies  at  law  or  resolving  the  dispute 
in  a  commercially  reasonable  manner. 

E.  Defendants:  (1)  May  establish 
prices  and  volume  discounts  for  the 
purchase  of  STK  DASD  by  IBM, 
provided,  however,  that  such  discounts 


are  based  upon  actual  volimies  of  STK 
DASD  and  upgrades  purchased,  rather 
than  projected  volumes,  and  may  reflect 
credits  obtained  as  a  result  of  S'TK's 
failure  to  meet  on-time  delivery,  quality, 
or  product  deliverable  requirements;  but 
(2)  shall  not  enter  into  or  carry  out  any 
agreement  in  which  any  prices  or  other 
terms  applicable  to  IBM's  purchases  of 
STK  DASD  are  contingent  upon  any 
prices  or  other  terms  offered  by  STK  to 
any  prospective  end-user  customer  for 
STK  DASD 

F.  If  demand  for  STK  DASD  exceeds 
supply.  Defendants  shall  not  enter  into 
or  carry  out  any  agreement  that  favors 
allocation  to  IBM  over  other  purchasers 
if  STK  cannot  meet  delivery 
commitments.  In  all  such  situations. 
STK  will  allocate  production  for 
shipment  to  IBM  and  to  other  customers 
based  upon  the  delivery  dates  requested 
in  purchase  orders  received  by  STK  for 
STK  DASD  from  IBM  or  other 
customers.  For  a  given  date,  STK  will 
allocate  production  for  shipment  to  IBM 
and  to  other  customers  on  a  pro  rata 
terabyte  basis. 

V.  Licenses;  Product  Development 

A.  IBM  shall  grant  STK  licenses 
effective  immediately  to  all  hardware 
and  software  developments  and 
enhancements  that  have  been  funded  by 
IBM  under  the  OEM  agreement  or 
modified  OEM  agreement  or  that  IBM  is 
obligated  to  fund  under  the  modified 
OEM  agreement  to  Iceberg,  Kodiak, 
future  versions  or  models  thereof,  IXFP. 
and  Snapshot  (hereinafter,  "Funded 
Enhancements"),  which  shall  be  at  least 
equivalent  in  scope  to  the  licenses  set 
forth  in  Attachment  A  of  this  Final 
Judgment. 

B.  STK  may  pay  hardware  and 
software  royalties  to  IBM.  For  STK's 
sales,  shipments,  licenses,  or  other 
distribution  of  STK  DASD.  hardware 
upgrades  or  components  therefor,  and 
IXFP  and  Snapshot  software  to  persons 
other  than  IBM  that  are  shipped  or 
otherwise  distributed  prior  to  April  1, 
1999,  royalties  for  Funded 
Enhancements  and  derivative  works 
thereof  used  with  the  following  (but  not 
including  royalties  for  customer  service 
that  include  the  right  to  install  basic 
enhancements  and  maintenance 
modifications,  and  software  and 
microcode,  other  than  IXFP  and 
Snapshot,  distributed  separately  bom 
hardware  or  major  enhancements  or 
hardware  that  are  not  based  on  capacity) 
may  not  exceed  the  amounts  set  forth 
below: 

1.  STK  shall  make  a  nonrefundable 
payment  to  IBM  of  $4  million  during 
1998,  payable  in  equal  quarterly 
installments  begirming  January  1, 1998. 


This  payment  will  initially  be  applied  to 
any  royalties  that  become  due  under  the 
modified  OEM  agreement  for  shipments 
before  April  1, 1999.  Unused  portions  of 
this  payment  that  do  not  exceed  $2 
million  may  be  credited  toward 
royalties  due  for  shipments  after  March 
31. 1999. 

2.  For  sales,  leases,  licenses,  w  any 
other  distribution  by  STK  of  STK  DASD. 
STK  DASD  hardware  upgrades,  or 
components  to  customers  other  than 
IBM.  STK  may  pay  IBM  up  to:  (a)  $0.08 
per  megabyte  through  E)ecember  31, 
1998;  and  (b)  $0,067  per  megabyte  from 
January  1. 1999,  through  March  31. 
1999; 

3.  For  each  copy  of  IXFP  software 
licensed  or  otherwise  distributed  by 
STK  to  customers  other  than  IBM  for 
use  on  STK  DASD,  STK  may  pay  IBM 
up  to:  (a)  $5,400  through  December  31, 
1997;  (b)  $5,500  from  January  1. 1998 
through  December  31. 1998;  and  (c) 
$3,000  frt>m  January  1. 1999,  through 
March  31, 1999; 

4.  For  each  copy  of  Snapshot  software 
licensed  or  otherwise  distributed  by 
STK  to  customer  other  than  IBM  for  use 
on  STK  DASD,  STK  may  pay  IBM  up  to: 
(a)  $18,000  through  December  31. 1998; 
and  (b)  $10,000  from  January  1. 1999. 
through  March  31. 1999.  Except  as 
provided  above.  STK  may  pay  hardware 
and  software  royalties  to  IBM  under  the 
provisions  of  the  modified  OEM 
agreement,  including  but  not  limited  to. 
to  provision  that  beginning  April  1. 
1999.  the  royalties  for  each  STK  DASD 
subsystem  or  controller  sold,  leased, 
licensed,  or  otherwise  conveyed  by  STK 
to  customers  other  than  IBM  will  not 
exceed  the  lesser  of  $3,500  or  five 
percent  of  the  revenue  received.  Except 
as  otherwise  provided  in  the  modified 
OEM  agreement  with  respect  to  a 
change  of  control  or  termination  for 
cause,  all  royalties  will  become  fully 
paid-up  no  later  than  (a)  when  the  simi 
of  all  payments  made  by  STK  on 
account  of  such  royalties,  including  any 
portion  of  the  initial  $4  million  payment 
that  can  be  credited  to  royalties  after 
March  31. 1999.  but  excluding  royalties 
paid  under  Section  V.B.2.,  V.B.3..  and 
V.B.4.  above,  equals  $18  million,  or  (b) 
on  December  31,  2002,  whichever  first 
occurs. 

C.  For  the  duration  of  the  modified 
OEM  agreement,  IBM  shall  offer  to  sell 
to  STK  IBM  disk  drives  and  IBM  disk 
drive  replacements  for  use  in  STK 
DASD  that  IBM  has  assisted  in 
enhancing  or  developing  under  the 
OEM  agreement,  regardless  of  whether 
such  STK  DASD  are  shipped  to  other 
customers,  provided  that  IBM  makes 
such  disk  drives  generally  available. 
Such  offers  shall  be  made  under  terms   . 
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no  less  favoiible  to  STK  than  IBM's 
standard  non-price  terms  and 
conditions,  and  at  a  price  no  greater 
than  the  averajge  of  the  five  lowest 
prices  paid  b^  fflM's  OEM  customers 
who  have  coittmitted  to  purchase 
comparable  quantities  during  the  same 
calendar  quarisr. 

D.  The  pro||sions  of  this  Section  V 
shall  terminal  on  December  31.  2002. 

VI.  IBM  Purchase  Volumes 

A.  For  each  calendar  year  during  the 
period  January  l,  1999.  through 
December  31.!  i002.  ffiM's  total 
purchases  of  $lrK  DASD  (measured  in 
terabytes)  for  luse  in  the  United  States 
shall  not  excelad  67  percent  of  the 
volume  of  STK  DASD  (measured  in 
terabytes)  purkiiased  by  IBM  during  the 
calendar  year  1998  for  use  in  the  United 
States,  imless  (1)  STK  has  already 
shipped  a  total  of  at  least  die  STK 
Minimimi  to  StK's  United  States 
customers  othbt  than  IBM  during  the 
preceding  12  months,  or  (2)  IBM  and 
STK  obtain  prior  approval  of  the  United 
States  under  the  provisions  of  section 
VI.B.  below.      I 

B.  IBM  may  Purchase  STK  DASD 
without  regard  to  the  limitation  of 
Section  VI.A.  above  if  approved  by  the 
United  States  Department  of  Justice.  The 
United  States  may  approve  such 
purchases  upon  the  submission  of  a 
written  request  to  the  Antitrust  Division 
of  the  United  States  Department  of 
Justice,  suppoijt^  by  both  Defendants, 
and  setting  foril>  the  additional 
purchase  volumes  requested,  the  time 
period(s)  for  which  the  additional 
purchases  are  naquested.  and  the 
reasons  and  ciijQumstances  related  to  the 
request.  The  United  States  will  approve 
the  request  if  it  concludes  that 
notwithstanding  STK's  failure  to  supply 
the  STK  Minimum  to  United  States 
customers,  IBM  faces  vigorous 
competition  from  STK  in  the  United 
States  for  the  development,  production 
and  marketing  of  DASD.  and  IBM's 
proposed  additional  purchases  would 
not  substantially  lessen  that 
competition.  Tl|«  United  States  will  not 
unreasonably  v\|ithhold  approval,  and  if 
it  does  not  denjj  ^  request  in  writing 
setting  forth  th^  reasons  for  the  denial 
within  30  days  of  submission,  the 
request  will  be  deemed  approved.  If  the 
United  States  denies  a  request,  the  Court 
may  review  the  matter  upon  the  filing 
of  an  application  by  both  Defendants. 
The  Court  may  overrule  a  denial  by  the 
United  States  of  |4  request  made  before 
January  1,  2001.  Only  if  Defendants 
establish  that  notwithstanding  STK's 
failure  to  supply  the  STK  Minimum  to 
United  States  customers,  IBM  ^ces 
vigorous  competkiion  from  STK  in  the 
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United  States  for  the  development, 
production  and  marketing  of  DASD,  and 
IBM's  proposed  additional  purchases 
would  not  substantially  lessen  that 
competition.  The  Court  may  overrule  a 
denial  by  the  United  States  of  a  request 
made  on  or  after  January  1.  2001.  only 
if  Defendants  establish  either  (1)  that 
notwithstanding  STK's  failure  to  supply 
the  STK  Minimum  to  United  States 
customers.  IBM  faces  vigorous 
competition  fit)m  STK  in  the  United 
States  for  the  development,  production 
and  marketing  of  DASD,  and  IBM's 
proposed  additional  purchases  would 
not  substantially  lessen  that  competition 
or  (2)  that  because  of  technological 
advances,  the  entry  of  new  competitors, 
or  otherwise,  a  material  change  has 
occurred  since  the  date  of  this  Final 
Judgment  in  the  competition  in  the 
United  States  for  the  development, 
production  and  marketing  of  DASD. 
such  that  IBM's  proposed  additional 
purchases  would  not  substantially 
lessen  such  competition. 

C.  The  provisions  of  this  Section  VI 
shall  terminate  on  December  31.  2002. 


Vn.  Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege  or  doctrine: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice,  upon  written 
request  of  the  Attorney  General  or  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  a  Defendant  made 
to  its  principal  office,  shall  be 
permitted: 

1.  Access  during  regular  office  hours 
of  Defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  docmnents  in  the 
possession  or  under  the  control  of 
Defendants,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  Defendants  and  without 
restraint  or  interference  from  them,  to 
interview  or  depose  officers,  employees, 
and  agents  of  Defendants,  who  may 
have  coimsel  present,  regarding  any 
such  matters. 

B.  Defendants  shall  submit  written 
reports  with  respect  to  matters 
contained  in  this  Final  Judgment  as 
follows: 

1.  On  the  30th  day  after  the  beginning 
of  each  calendar  quarter.  STK  shall 
submit  to  the  Antitrust  Division  of  the 
United  States  Department  of  Justice  a 
written  report  setUng  forth:  (a)  The  total 
of  IBM's  purchases  of  STK  DASD  for  use 
in  the  United  States  during  the 


preceding  quarter,  measured  in 
terabytes:  (b)  the  total  of  IBM's 
distribution  of  STK  DASD  for  use  in  the 
Untied  States,  through  a  means  of 
distribution  in  which  IBM  did  not 
acquire  title  to  the  STK  DASD,  during 
the  preceding  quarter,  measured  in 
terabytes;  (c)  the  total  of  IBM  Credit 
Corporation's  purchases  of  STK  DASD 
bearing  STK's  logo  for  use  in  the  United 
States  during  the  preceding  quarter, 
measured  in  terabytes;  (d)  the  total  of 
STK's  shipments  of  STK  DASD  to 
United  States  customers  other  than  IBM 
pursuant  to  transactions  in  which  IBM 
ordered  such  STK  DASD  as  agent  for 
such  customers,  during  the  preceding 
quarter,  measured  in  terabytes;  (e)  the 
total  of  all  other  STK  shipments  of  STK 
DASD  to  United  States  customers  other 
than  IBM  during  the  preceding  quarter, 
measured  in  terabytes. 

2.  Apart  from  the  foregoing,  upon  the 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  made  to 
Defendants'  principal  office.  Defendants 
shall  submit  such  written  reports,  under 
other  if  requested,  vkith  respect  to  any 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  courts  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Defendants 
to  Plaintiff.  Defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  dociunents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  Plaintiff  to  Defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  a  defendant  is  not 
a  party. 

Vm.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  ftirther 
orders  and  directions  as  may  be 


1504 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Notices 


necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

K.  Termination 

This  Final  Judgment  shall  expire  on 
the  fifth  anniversary  of  the  date  of  its 
entry. 

X.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

United  States  District  Judge. 
Dated: 

Attachment  A 

A.  An  STK  Incidental  Use  License  for 
any  purpose. 

B.  For  IKA  Storage  Systems,  an  STK 
Material  Use  License  for  any  purpose. 

C.  For  products  other  than  IKA 
Storage  Systems,  an  STK  Material  Use 
License  for  any  purpose. 

D.  STK  Incidental  Use  License  means 
a  nonexclusive,  worldwide  license  to 
use  (1)  the  ideas,  concepts,  and 
techniques  contained  in,  (2)  the 
structtu«,  sequence  and  organization  of, 
and  (3)  other  nonliteral  aspects  of  IBM 
Materials  and  their  Derivative  Works. 
Such  license  shall  not  include  the  right 
of  STK  to  make  a  copy  of  any  of  the  IBM 
Materials  or  any  Derivative  Work 
thereof  owned  by  IBM  which  is 
substantially  similar  thereto  and  would 
constitute  literal  infringement  under 
applicable  copyright  law. 

E.  STK  Material  Use  License  means  a 
nontransferable,  nonexclusive, 
worldwide,  license  to  use,  execute, 
reproduce,  display,  perform,  transfer, 
distribute,  sublicense,  and  prepare 
Derivative  Works,  of  the  IBM  Materials 
and  its  Derivative  Works.  Such  license 
includes  the  right  of  STK  to  authorize 
others  to  do  any  of  the  above,  and  also 
applies  to  associated  audio  and  visual 
works.  Except  for  the  right  to  sublicense 
STK  subsidiaries  pursuant  to  Section 
11.0  of  the  IDA,  the  right  to  subhcense 
under  this  definition  is  limited  to 
granting  sublicenses  for  microcode 
which  include  terms  and  conditions 
substantially  similar  to  the  STK 
Customer  Agreement,  to  granting 
sublicenses  for  software  other  than 
microcode  under  the  terms  and   ,_ 
conditions  that  STK  uses  for  similar 
software  of  its  own,  and  to  granting 
sublicenses  to  third-party  maintainers 
under  reasonable  terms  and  conditions. 
Nothing  in  this  definition  of  STK 
Material  Use  License  or  elsewhere  in  the 
Modified  OEM  Agreement  shall  be 
construed,  subject  to  the  payment  of 


royalities  due,  to  prevent  STK  firom 
distributing  through  OEMs  other  than 
IBM,  Funded  Enhancements  that  are 
incorporated  in  STK  DASD,  provided 
that  nothing  in  the  Final  Judgment  to 
which  this  definition  is  attached  shall 
obligate  IBM  to  grant  to  obligate  IBM  to 

fiermit  STK  to  grant  rights  under  such 
icense  to  OEMs  other  than  the  right  of 
STK  to  permit  OEMs  to  distribute 
Funded  Enhancements  contained  in 
STK  products.  In  the  event  of  a  Change 
of  Control,  subject  to  the  payment  of 
royalties  due  and  the  acquiring  entity's 
agreement  to  be  bound  by  the  Modified 
OEM  Agreement,  nothing  in  this  license 
shall  be  construed  to  prevent  the 
acquiring  eatity  from  developing, 
producing,  or  marketing  Funded 
Enhancements  incorporated  in  DASD. 

F.  Change  of  Control  means  the 
acquisition  by  an  entity  of  more  than  20 
percent  of  the  outstanding  common 
shares  of  STK  representing  the  right  to 
vote  for  STK's  board  of  directors,  the 
sale  of  all  or  substantially  all  of  the 
assets  of  STK,  or  any  consolidation, 
merger,  or  other  reorganization  of  STK 
in  which  STK  is  not  the  continuing  or 
surviving  corporation  or  pursuant  to 
which  shares  of  such  common  stock 
would  be  converted  into  cash, 
securities,  or  other  property. 

G.  Derivative  Work  means  a  work  that 
is  based  on  a  underlying  work  that 
would  be  a  copyright  infringemeot  if 
prepared  without  the  authorization  of 
the  copyright  owner  of  the  underlying 
work.  Eterivative  works  are  subject  to 
the  ownership  rights  and  licenses  of 
others  in  the  underlying  work. 

H.  Funded  enhancements  means 
hardware  and  software  developments 
and  enhancements  that  have  been 
funded  by  IBM  under  the  OEM 
agreement  of  June  7, 1996  or  the 
Modified  OEM  Agreement,  or  that  IBM 
is  obligated  to  fund  under  the  Modified 
OEM  Agreement. 

I.  IBM  means  International  business 
Machines  Corporation,  its  successors 
and  assigns,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  employee,  agent  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

J.  IBM  Materials  means  deliverables 
funded  in  accordance  with  the  IBM 
Developer  Agreement,  attached  as 
Exhibit  3  to  the  Modified  OEM 
Agreement. 

K.  IDA  means  the  IBM  Developer 
Agreement,  attached  as  Exhibit  3  to  the 
Modified  OEM  Agreement. 

L.  nCA  Storage  Systems  means 
Iceberg,  Kodiak,  and  Arctic  Fox  storage 
systems,  as  defined  in  the  IDA 
Description  of  Licensed  Work 
(Attachment  2  to  Exhibit  3  of  the 


Modified  OEM  Agreement  as 
Attachment). 

M.  Modified  OEM  Agreement  means 
the  agreement  dated  December  18, 1997, 
pursuant  to  which  IBM  has  agreed  to 
purchase  STK  DASD  from  STK  and  STK 
has  agreed  to  sell  STK  DASD  to  IBM, 
including  all  attachments,  exhibits, 
schedules,  and  other  documents 
referenced  therein,  and  all  amendments, 
additions,  updates,  or  modifications  to 
any  of  the  foregoing. 
.    N.  STK  means  Storage  Technology 
Corporation,  its  successors  and  assigns, 
each  subsidiary  and  division  thereof, 
and  each  officer,  director,  employee, 
agent  and  other  person  acting  for  or  on 
behalf  of  any  of  them. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA").  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  December  18, 1997,  The  United 
States  filed  a  civil  antitrust  complaint 
alleging  that  an  "OEM  agreement"  dated 
June  7, 1996,  between  International 
Business  Machines  Corporation  ("IBM") 
and  Storage  Technology  Corporation 
("STK")  imreasonably  restrained*' 
competition  in  the  United  States  and 
worldwide  in  the  sale  of  disk  storage 
subsystems  ("DASD")  for  mainfrtune 
computers,  in  violation  of  Section  1  of 
the  Sherman  Act  (15  U.S.C.  1).  Before 
entering  into  the  OEM  agreement,  IBM 
and  STK  competed  with  each  other,  and 
with  only  two  other  major  competitors, 
in  the  development,  production,  and 
marketing  of  mainframe  DASD  in  the 
United  States  and  worldwide.  With  the 
OEM  agreement,  however,  IBM  became 
STK's  exclusive  outlet  for  STK's 
mainfrtune  DASD  products,  thereby 
eliminating  competition  between  them 
for  sales  of  mainframe  DASD  to  end- 
users. 

At  the  same  time  as  it  filed  the 
Complaint,  the  United  States  also  filed 
a  Stipulation.and  a  proposed  Final 
Judgment  in  settlement  of  the  suit.  As 
described  in  greater  detail  below,  the 
proposed  that  made  the  OEM  agreement 
an  exclusive  arrangement  between  IBM 
and  STK,  and  will  provide  positive 
incentives  for  STK  to  resume  its 
position  as  an  independent  competitor 
in  the  market. 

The  United  States,  IBM,  and  STK 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
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terminate  this  jaiction,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  toe  proposed  Final 
Judgment  and  tp  punish  violations 


L  tf  Events  living  Rise  to 
ioiation 


of  millions  of], 
standard  indus 
volume.  In  199^ 
of  mainframe 


thereof. 

n.  Description 
dieAUegedVi 

A.  The  Defendtipts  and  Mainframe 
DASD  I 

IBM  is  incortaiorated  in  the  State  of 
New  Yoric  and  u  headquartered  in 
Armonk,  New  York.  IBM  is  by  far  the 
world's  largest  supplier  of  mainfirame 
computers  and  telated  products.  For  the 
year  1996.  EBK^  posted  worldwide 
revenues  of  ab<kUt  $75  billion.  In  1995, 
the  last  fiill  yeai  in  which  the  IBM  and 
STK  were  s^tarate  competitors  in  the 
mainframe  DASiC  market,  IBM  had 
mainframe  DA'^  sales  of  over  $2 
billion,  representing  shipments  of  about 
588  "terabyte"  Of  data  storage  capacity. 
The  terabyte — Muivalmit  to  the  amount 
of  data  that  can  be  stoted  in  hundreds 
Bs  of  pap«r — is  a 
r  measure  of  sales 
,'IBM  sold  275  terabytes 

^VSD,  for  over  $1.2 

billion,  in  the  ukited  States. 

STK  is  a  Delaware  corporation 
headquartered  la  Louisville,  Colorado. 
STK  reported  to^al  worldwide  revenues 
of  about  $2  bill^^n  in  1996.  STK's  core 
businesses  are  computer  data  storage 
and  retrieval  systems,  especially  those 
for  mainfrBme  (|omputer  systems.  Other 
than  mainframe  DASD,  STK's  major 
products  are  automated  tape  library 
storage  systems!  f°'^  mainframe 
computers,  andlit  is  the  world's 
dominant  supplier  of  these  tape 
systems.  STK's  1995  worldwide  sales  of 
mainframe  DASlt)  were  over  $300 
million,  representing  dripments  of 
about  155  terabytes.  Its  U.S.  sales  of 
mainframe  DA9I|)  were  about  $190 
million,  represe^Ating  shipments  of  100 
terabytes. 

DASD  are  coioputer  data  storage 
systems  that  utilize  rotating  magnetic 
disks.  As  defined  in  the  Complaint  and 
proposed  Final  Judgment,  "mainframe 
DASD,"  are  DASD  specifically  designed 
to  attach  to  and  loperate  with  IBM's 
System  390  computers,  predecessor  and 
successor  models,  and  other 
manufacturers'  IBM-plug-compatible 
computers. »  As  described  in  the 
Complaint,  mainframe  DASD  perform 
high-speed  and  jiigh-capacity  data 


'  Those  mainframe  computers  are  distinguishable 
from  other  computers  in  that  they  all  operate  with 
IBM  mainframe  computer  operating  systems, 
principal  examples  of  which  are  IBM's  OS- 390, 
MVS.  VSE,  and  VM  operating  systems.  Some 
"mainframe  DASD"  aaaches  to  and  operates  with 
other  types  of  computers  as  well. 


Storage  and  retrieval  functions  that  are 
essential  to  the  operation  of  mainframe 
computers,  which  is  turn  are  commonly 
and  widely  used  for  mission-critical 
data  processing  by  biisiness, 
educational,  governmental,  and  other 
organizations  throughout  the  world.^ 

B.  The  OEM  Agreement 

On  June  7, 1996,  IBM  and  STK 
entered  into  an  O^A  agreemoit 
pursuant  to  which  STK  agreed  to  supply 
IBM,  and  IBM  committee  to  purchase 
for  resale  purposes,  mainframe  DASD 
products  developed  and  manufactured 
by  STK.3  The  parties  agreed  to  extend 
the  arrangement  throu^  the  end  of 
1999,  subject  to  tennsror  renewal. 
Before  the  OEM  agreement,  STK  sold  its 
mainframe  DASD  products  in  direct 
competition  with  IBM's  internally 
developed  and  manufactured  mainframe 
DASD  products.  Under  the  OEM 
agreement,  however,  IBM  became  STK's 
exclusive  outlet  for  its  mainframe 
DASD,  and  this  relationship  displaced 
the  competition  that  had  previously 
existed  between  them. 

The  OEM  agreement  required  IBM  to 
purchase  certain  miniirniTu  volumes  and 
to  make  substantial  payments  to  STK  if 
it  failed  to  meet  the  minimum 
purchases.  The  OEM  agreement 
conunitted  IBM  to  purdbase  annual  and 
quarterly  minimimi  volumes  of  STK's 
DASD  products.  For  each  of  the  years 
1997  and  1998,  IBM  had  to  purchase 
minimiun  volumes  of  710  terabytes,  and 
thereafter,  the  parties  were  to  negotiate 
new  volume  terms.  If  IBM  failed  to 
purchase  the  minimum  volumes.  STK 
would  be  bee  to  terminate  the 
agreement,  and  IBM  would  be  obligated 
to  pay  liquidated  damages  of  $75 
million  for  a  termination  based,  on  IBM's 
failure  to  meet  the  1997  minimum 
volumes  and  $27  million  for  a 
termination  based  on  IBM's  failure  to 
meet  the  1998  minimum  voliunes. 

Under  the  OEM  agreement,  IBM  was 
also  required  to  pay  STK  "recovery 
payments,"  which  increased 
proportionately  with  lower  levels  of 
purchases  by  IBM,  but  declined  to  zero 
as  the  purchases  approached  400 
terabytes  in  1996  and  1500  terabytes  in 
1997  and  1998.  For  example,  if  IBM  sold 
only  the  minimum  710  terabjrtes  in 
1997,  it  would  owe  STK  up  to  $60 
million  in  recovery  payments  for  falling 
790  terabytes  short  of  the  1500.  These 


'Data  search  times  measurable  in  milliseconds 
and  high  data-transfer  rates  make  DASD  suitable  for 
on-line  transaction  processing,  large  voltmie  batch 
processing,  and  other  applications  in  which  rapid 
access  to  large  amounts  of  data  is  important. 

^The  OEM  agreement  was  not  subject  to  the 
prenotification  requirements  of  §  7a  of  the  Clayton 
Act,  15  U.S.C.  18a. 


recovery  payments  also  took  into 
account  the  proportion  of  IBM's  total 
sales  of  STK's  DASD  products  versus 
IBM's  sales  of  its  ovra  DASD,  so  that  the 
higher  the  proportion  of  STK  products 
sold  by  IBM,  the  lower  the  recovery 
payments.  TTie  OEM  agreement  also 
required  IBM  to  contribute  $100  million 
over  three  years  to  help  fund  STK's 
on-going  efforts  and  plans  to  improve 
the  performance  and  capabilities  of  its 
mainframe  DASD  products. 

Although  the  OEM  a^eement  did  not 
expressly  provide  that  IBM  would  be 
SllC's  exclusive  mainframe  DASD 
distributor,  it  contained  provisions  that 
made  independent  sales  by  STK  so 
unattractive  economically  that  it  gave 
IBM  de  facto  exclusively.  The  OEM 
agreement  provided  that  if  STK  sold 
mainframe  DASD  to  anyone  other  than 
IBM.  IBM  would  be  freed  from  its 
purchase  volume  commitments,  its 
obligation  to  make  recovery  payments  or 
pay  liquidated  damages  upon  failure  to 
achieve  those  commitments,  and  its 
duty  to  help  fund  STK's  product 
development  programs — obligations  that 
in  total  were  worth  hundreds  of 
millions  of  dollars  to  STK.  Due  to  these 
prohibitive  contractual  consequences, 
internal  STK  documents  refeired  to  STK 
sales  of  mainframe  DASD  to  anyone 
other  than  IBM  as  "forbidden"  under 
the  OEM  agreement.'*  Shortly  after 
entering  into  the  OEM  agreement,  STK 
stopped  all  efforts  to  sell  mainframe 
DASD  to  customers  other  than  IBM;  and 
STK  became  completely  dependent  on 
its  former  competitor  to  sell  STK 
mainframe  DASD  to  end-users. 

C.  The  OEM  Agreement  Violates  Section 
1  of  the  Sherman  Act 

The  Complaint  alleges  that  the  OEM 
agreement  tmlawfully  restrained 
competition  in  the  mainframe  DASD 
market  in  the  United  States  and 
worldwide,  in  violation  of  Section  1  of 
the  Sherman  Act.  Mainframe  DASD  is  a 
relevant  antitrust  market  because  there 
are  no  substitute  products  to  which 
mainframe  DASD  purchasers  would 
turn  even  if  prices  of  mainframe  DASD 
were  to  increase  substantially.'  The 


*To  protect  STK  in  the  event  it  unintentionally 
entered  into  transactions  that  would  trigger  these 
severe  financial  penalties,  STK  insisted  that  it  be 
allowed  to  make  up  to  12  otherwise  "forbidden 
sales"  over  the  life  of  the  agreement.  Another 
exception  allowed  STK  to  sell  its  mainframe  DASO 
to  others  without  penalty  so  long  as  STK  first  sold 
it  to  IBM  and  then  repurchased  it  from  IBM. 

'  Although  other  types  of  data  storage  devices 
exist— for  example,  tape,  optical  and  electronic 
memory  products — because  of  performance  or  cost 
differences,  none  of  these  other  products  are 
effective  substitutes  for  DASD.  Conversion  to  a  non- 
mainframe  computer  system  is  also  not  an  effective 
way  to  substitute  away  from  mainframe  DASD 
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OEM  agreement  greatly  increased  the 
level  of  concentration  in  a  market  that 
was  already  highly  concentrated.  In 
1995.  the  last  hall  year  in  which  IBM 
and  STK  competed  against  each  other, 
IBM  had  a  worldwide  market  share  of 
about  36  percent  (based  on  total 
shipments  of  about  558  terabytes),  while 
STK's  share  was  about  10  percent 
(shipments  of  about  155  terabytes).  The 
Herfindahl-Hirschman  Index,  a  standard 
measure  of  market  concentration, 
increased  by  720  points,  to  a  post- 
agreement  level  of  3767,  as  a  result  of 
the  OEM  agreement."  The  reduction  of 
competition  from  the  OEM  agreement 
has  not  been  alleviated  by  new  entry 
into  the  manufacture  and  marketing  of 
mainframe  DASD,  and  because  such 
new  entry  would  be  extremely  difficult 
and  time-consuming,  it  is  unUkely  to 
occur  in  the  foreseeable  future. 

The  Complaint  further  alleges  that  the 
OEM  agreement  removed  a  significant 
competitive  force  &t>m  the  marketplace. 
STK  had  been  the  low  price  bidder  for 
numerous  DASD  sales,  and  IBM  and 
STK  products  had  been  the  top  two 
^choices  for  many  customers. 
Competition  from  STK  had  contributed 
to  the  substantial  erosion  in  prices  of    ^ 
mainframe  DASD  in  the  years 
immediately  prior  to  the  OEM 
agreement.  In  this  marketplace  setting, 
the  OEM  agreement  eliminated  direct 
and  significant  competition  between 
IBM  and  STK  and  deprived  mainframe 
DASD  customers  of  the  beneHts  of  that 
competition.  As  a  consequence  6f  the 
OEM  agreement,  the  rapid  decline  in  the 
price  of  mainframe  DASD  eased,  and  the 
parties'  output  of  mainframe  DASD  fell 
below  levels  they  had  projected  prior  to 
the  agreement.  Thus,  the  OEM 
agreement  has  been  anticompetitive  and 
its  violates  Section  1  of  the  Sherman 
Act. 


because  of  the  substantial  costs  and  risk  of 
switching  to  an  alternative  computer  platform. 

*The  HHI  is  well  accepted  as  a  measure  of  market 
concentration.  It  is  calculated  by  squaring  the 
market  share  of  each  firm  competing  in  the  market 
and  then  summing  the  resulting  numbers.  For 
example,  for  a  market  consisting  of  four  firms  with 
shares  of  thirty,  thirty,  twenty,  and  twenty  percent, 
the  HHI  i*  2600  (3(H  ♦  30>  -^  2(H  +  2(H  >  2600).  The 
HHI  takes  into  account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and  approaches 
zero  when  a  market  consists  of  a  large  number  of 
firms  of  relatively  equal  size.  The  HHI  increases 
both  as  the  number  of  firms  in  the  market  decreases 
and  as  the  disparity  in  size  between  those  firms 
inexeaaes.  Markets  in  which  the  HHI  is  between 
1000  and  1800  are  considered  to  be  moderately 
concentrated  and  those  in  which  the  HHI  is  in 
excess  of'lSOO  points  are  considered  to  be  highly 
concentrated.  Transactions  that  increase  the  HHI  by 
man  than  100  points  in  moderately  concentrated 
and  concentrated  markets  presumptively  raise 
antitrust  concerns  under  the  Department  of  Justice 
and  Federal  Trade  Commission  Horizontal  Merger 
GuidelinM  (rev.  1997). 


m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  bars 
IBM  and  STK  from  including  in  an  OEM 
agreement  terms  that  would  prevent 
STK  from  selling  mainframe  DASD  in 
competition  with  IBM.  The 
modifications  to  the  OEM  agreement 
remove  the  provisions  that  made  the 
agreement  a  de/acto  exclusive 
arrangement.'  As  a  result.  STK  will 
suffer  no  economic  penalty  if  it  sells  to 
customers  other  than  IBM.  The 
elimination  of  these  restrictions  makes 
the  relationship  between  IBM  and  STK 
non-exclusive,  and  provides  an 
incentive  to  STK  to  begin  selling 
mainframe  DASD  as  an  independent 
competitor.  Furthermore,  the  proposed 
Final  Judgment  creates  additional 
incentives  for  STK  to  begin  selling 
DASD  independently  by  limiting  the 
amotmt  of  mainframe  DASD  that  STK 
may  sell  through  IBM.  unless  STK  sells 
significant «mounts  of  mainframe  DASD 
on  its  own.  The  purpose  of  these 
limitations,  which  are  described  in 
detail  below,  is  to  make  it  economically 
attractive  for  STK  tb  seek  out  business 
from  customers  other  than  IBM.  In 
setting  these  limitations,  the  proposed 
Final  Judgment  does  not  preclude  STK 
sales  though  IBM  that  may  arise  under 
a  non-exclusive  OEM  arrangement 
between  them,  but  adds  a  positive 
incentive  for  STK  to  re-enter  the 
mainframe  DASD  market  as  a  seller 
independent  of  IBM. 

Section  IV  of  the  proposed  Final 
Judgment  enjoins  the  anticompetitive 
contractual  arrangemMits  that  have 
prevented  STK  frvm  selling  mainframe 
DASD  independently  of  IBM.  Except  in 
limited  specified  contexts  common  in 
normal  supply  contracts,"  Section  IV 
prohibits  IBM  and  STK  from  entering 
into  or  maintaining  any  agreement  as  to 

Erice,  volume,  or  other  terms  that  would 
s  contingent  upon  either  the  level  of 


'  See  modified  OEM  agreement  dated  December 
18. 1997,  a  redacted  copy  of  which  Is  attached 
hereto  as  a  determinative  document  under  the 
APPA.  The  redactions  are  necessary  to  avoid 
disclosure  of  competitively  sensitive  information. 
An  unredacted  copy  will  be  made  available  to  the 
Court  upon  request. 

■The  proposed  Fiiul  Judgment  allows  IBM  to 
provide  STK  with  monthly  and  quarterly  forecasts  . 
of  its  purchases,  in  order  to  enable  STK  to 
anticipate  capacity  reouireroents  to  fill  IBM  orders, 
while  imposing  strict  limiu  on  the  extent  to  which 
IBM  may  actually  bind  itself  to  make  purchases 
(Section  IV.D.):  permits  IBM  and  STK  to  set  prices 
for  IBM  purchases  that  reflect  volume-based 
discounts  and  any  cradits  obtained  as  a  result  of 
STK's  failure  to  meet  on-time  delivery,  quality,  or 
product  deliverable  requirements  (Section  IV.E.): 
and  allows  STK  to  pay  IBM  specified  unit  based 
royalties  for  its  sales  of  DASD  to  other  customers, 
which  would  enable  IBM  to  recover  a  portion  of  its 
investments  in  STK  DASD  product  improvements 
(Section  V). 


IBM's  mainframe  DASD  purchases  from 
STK,  or  the  level  of  STK's  sales  to 
customers  other  than  IBM.  The 
provisions  of  the  OEM  agreement  that 
imposed  upon  IBM  minimum  purchase 
commitments  and  obligated  it  to  pay 
recovery  payments  and  liquidated 
damaged  if  those  commitments  were  not 
met.  and  that  established  contractual 
penalties  to  STK  for  making  mainframe 
DASD  sales  to  customers  oUier  than 
IBM,  are  prohibited  by  Section  IV. 
Section  V  of  the  proposed  Final 
Judgment  contains  technology  licensing 
provisions  designed  to  ensure  that  STK 
will  not  be  prevented  &x>m 
independently  marketing  mainframe 
DASD  improvements  that  STK  had 
developed  with  IBM  funding.  These 
provisions  require  IBM  to  grant  STK  a 
license  to  all  mainfranje  DASD 
hardware  or  software  product 
improvements  funded  by  IBM  or  for 
which  it  provided  assistance  under  the 
OEM  agreement.  The  license  is  subject 
to  STK's  payment  of  reasonable 
royalties,  however,  to  allow  IBM  an 
appropriate  return  on  its  contributions. 

Section  VI.A.  of  the  proposed  Final 
Judgment  provides  a  positive  incentive 
for  STK  tb  compete  against  IBM,  by 
requiring  that  STK  must  sell  DASD  on 
its  own  as  a  condition  of  making 
unconstrained  sales  to  IBM.  Under 
Section  VI. A.,  beginning  on  January  1. 
1999.  IBM's  U.S.  purchases  from  STK  in 
a  calendar  year  may  not  exceed  67 
percent  of  IBM's  U.S.  purchases  in  1998. 
unless  STK  has  shipped  over  the 
preceding  twelve  months  a  substantial 
volume  of  mainframe  DASD  to  U.S. 
customere  other  than  IBM,  If  STK  {ails 
to  sell  the  specified  amount  to 
customere  other  than  IBM.  it  may  make 
additional  sales  to  IBM  only  if  the 

•parties  obtain  pri(»  approval  from  the 
United  States  pursuant  to  Section  VI.B. 
The  United  States  will  grant  or  deny 
such  approval  on  the  basis  of  whether 
vigorous  competition  from  STK  has 
been  restored,  and  whether  such 
competition  would  be  substantially 
lessened  as  a  result  of  additional 
purchases  by  IBM.  Section  VI.B.  also 
sets  out  a  process  and  standard  for 
judicial  review  should  IBM  or  STK 

■  contest  a  denial  by  the  United  States.* 


*The  proposed  Final  Judgment  imposes  on 
Defendants  the  burden  of  proof  in  such 
proceedings.  For  the  period  up  to  January  1.  2001, 
the  proposed  Final  Judgment  permits  the  Court  to 
overrule  a  denial  by  the  United  States  of  a  request 
for  additional  IBM  purchases  only  if  Defendants 
establish  that,  notwithstanding  STK's  bilure  to 
supply  the  STK  Minimum  to  United  States 
customers,  IBM  faces  vigorous  and  ongoing 
competition  from  STK  in  the  United  States  for  the 
development,  production  and  marketing  of  DASD, 
and  IBM's  proposed  additional  purchases  would 
not  substantially  lessen  that  competition.  Beginning 
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Other  provisions  of  the  proposed 
Final  Judgment  are  also  aimed  at 
fostering  STK's  competitive 
independence  from  IBM.  Section  IV.C. 
prohibits  IBN^  bnd  STK  from  avoiding 
the  proscriptidlns  of  the  Judgment  by 
entering  into  a  sales  agency  or 
distribution  agreement  that  would  not 
entail  actual  MM  purchases  of 
mainframe  D^D.  Section  IV.D  restricts 
STK's  reliance  on  IBM  purchases  by 
limiting  the  extent  to  wrhich  IBM 
volume  forec^ts  and  purchase  orders 
may  become  l^jnding.  Section  rv.E. 
limits  the  parties'  ability  to  set  IBM's 
prices  on  tern^i  other  than  actual 
amoimts  purchased.  Section  IV.F. 
requires  STK  t^  allocate  {airly 
production  beltween  the  needs  of  IBM 
and  that  of  other  STK  customers  in  the 
event  of  supply  constraints.  Finally, 
Section  V.C.  guarantees  that  IBM  will 
continue  to  s^I  IBM  disk  drives  used  in 
STK's  mainfriuie  DASD  products,  at 
competitive  prices  and  terms,  so  long  as 
IBM  makes  such  drives  generally 
available  to  other  purchasers. 

IV.  Remedies  lAvailable  to  Potential 
Private  Litigatiks 


Section  4of^1 
U.S.C.  15)  proji 
hasbeen^ji 
prohibited  by  I 
bring  suit  in  f^ 


he  Clayton  Act  (15 
sdes  that  any  person  who 
1  as  a  result  of  conduct 
tie  antitrust  laws  may 
,  ^eral  court  to  recover 
three  times  th0  damages  the  person  has 
suffered,  as  well  as  costs  and  reas6nable 
attorneys'  fees;.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.;l6(a)).  the  proposed  Final 
Judgment  has  pjo  prima  facie  effect  in 
any  subsequeiit  private  lawsuit  that  may 
be  brought  agaii^st  Defendants. 

V.  ProceduresAvailable  for 
Modification  Of  the  Proposed  Final 
Judgment 

The  United  Sjtates  and  the  Defendants 
have  stipulated!  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  complianoe  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conjqitions  entry  upon  the 


on  January  1,  200H  the  proposed  Final  Judgment 
expands  the  review  criteria  beyond  whether  STK  is 
a  vigorous  DASD  competitor  in  the  United  States. 
Here,  the  proposed  Final  Judgment  also  permits  the 
Court  to  overrule  a  denial  by  the  United  States  if 
the  Defendants  establish  that,  because  of 
technological  advances,  the  entry  of  new 
competitors,  or  other  material  competitive  changes, 
IBM's  proposed  additional  purctiases  would  not 
substantially  lessen  competition  in  the  United 
States  in  the  develojfment,  production  or  marketing 
of  niain&aiiie  DASD 


Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  E)epartment  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register.  Written  comments  should  be 
submitted  to:  John  F.  Greaney,  Chief, 
Computers  &  Finance  Section,  Antitrust 
Division,  United  States  Department  of 
Justice,  Suite  9500,  600  E  Street,  N.W., 
Washington,  D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  proceeding  to  a  full  trial  on 
the  merits  of  its  Complaint.  The  United 
States  is  satisfied,  however,  that  the 
relief  contained  in  the  proposed  Final 
Judgment  should  reestablish  and 
maintain  viable  and  effective 
competition  in  the  mainframe  DASD 
market  that  has  otherwise  been 
adversely  affected  by  the  OEM 
agreement.  Thus,  the  proposed  Final 
Judgment  will  benefit  competition 
substantially  to  the  same  extent  that  the 
government  could  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  and  imcertainty  of  a  full  trial 
on  the  merits  of  the  government's 
Complaint,  including  the  uncertainty 
over  whether  a  remedy  imposed  after  a 
long  delay  would  be  efficacious. 

liie  United  States  also  considered  a 
claim  for  damages  arising  from 
increased  prices  paid  by  the  United 
States  for  its  purchases  of  mainframe 
DASD  as  a  result  of  the  reduction  of 
competition  caused  by  the  OEM 
agreement.  However,  calculation  and 
proof  of  such  damages  to  the  United 
States  is  likely  to  be  complex  and 
difficult,  and  the  litigation  necessary  to 


secure  the  damages  would  be  costly  and 
protracted.  During  the  pendency  of  the 
litigation,  moreover,  the  OEM  agreement 
would  remain  in  effect,  depriving  the 
United  States  and  all  other  mainframe 
DASD  purchasers  of  the  benefit  of  STK 
as  an  independent  competitive  source  of 
supply.  Purchases  by  the  United  States 
constitute  only  a  modest  percentage  of 
all  domestic  DASD  purchases.  The 
United  States  concluded,  therefore,  that 
the  public  interest  is  better  served 
overall  by  securing  the  immediate, 
certain,  and  substantial  relief  set  forth  in 
the  proposed  Final  Judgment. 

Vn.  Determinative  Documents 

One  determinative  document  within 
the  meaning  of  the  APPA— the  IBM- 
STK  agreement  dated  December  18, 
1997,  which  modifies  the  July  7, 1996, 
agreement  in  conformity  with  the  terms 
of  the  proposed  Final  Judgment — was 
considered  by  the  United  States  in 
formulating  the  proposed  Final 
Judgment.  A  redacted  copy  of  this 
document  is  attached  hereto,  is  being 
filed  with  the  Court,  and  will  be 
available  for  public  inspection-'^ 

Dated:  December  18, 1997. 
Weeun  Wang, 
James  J.  Tiemey, 
Sanford  M.  Adler, 
Richard  I.  Irvine, 
Don  Allen  Resnikoff, 
Molly  L.  DeBusschere, 
J.  Roberto  Hizon, 
Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  Computers  &  Finance 
Section,  Suite  9500, 600  E  Street,  N.  W., 
Washington,  D.C.  20530,  (202)  307-S200. 

United  States  Memorandum  Regarding 
Antitrust  Consent  Decree  Procedures 

The  United  States  files  this 
Memorandum  to  set  forth  the 
procedures  regarding  entry  of  the 
proposed  Final  Judgment,  pursuant  to 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h)  (the  "APPA"). 
The  APPA  applies  only  to  antitrust 
cases  brought  by  the  United  States. 

1.  On  December  18, 1997,  the  United 
States  filed  a  proposed  Final  Judgment 
and  a  Stipulation  between  the  plaintiff 
and  defendant  in  which  both  parties 
agreed  to  entry  of  the  proposed  Final 
Judgment. 

2.  The  United  States  also  filed  a 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment, 
pursuant  to  the  APPA,  15  U.S.C.  16(b). 


■"Certain  confidential  business  information 
contained  in  the  modified  OEM  agreement,  but  not 
significant  to  consideration  of  the  proposed  Final 
Judgment  by  the  United  States,  has  been  redacted 
firom  the  filed  and  publicly  available  copies.  Due  to 
the  length  of  the  modifled  OEM  agreement,  it  will 
not  be  published  in  the  Faderal  IUgial«r. 
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3.  The  APPA  requires  tlie  United 
States  to  publish  the  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  in  the  Federal  Register  and  in 
newspapers  60  days  prior  to  entry  of  the 
Final  Judgment.  The  Notice  will  inform 
members  of  the  public  that  they  may 
submit  conmients  about  the  Final 
Judgment  to  the  United  States 
department  of  Justice,  Antitrust 
Division. 

4.  The  United  States  will  consider  any 
conunents  it  receives,  respond  to  them, 
and  publish  the  comments  and 
responses  in  the  Federal  Register. 

5.  Pursuant  to  the  APPA,  at  the 
expiration  of  the  60-day  period,  the 
United  States  will  file  with  the  Court 
the  comments,  its  responses,  and  a 
Motion  For  Entry  of  The  Final 
Judgment,  unless  it  withdraws  its 
consent  to  entry  of  the  Final  Judgment 
pursuant  to  Paragraph  2  of  the 
December  18  Stipulation. 

6.  When  the  United  States  files  its 
Motion  For  Entry  of  The  Final 
Judgment,  pursuant  to  the  APPA  the 
Final  Judgment  may  be  entered  with  or 
without  further  hearing,  if  the  Court 
determines  that  entry  is  in  the  public 
interest. 

Dated:  December  18, 1997. 
Weeun  Wang. 
James  J.  Tiemey, 
Sanford  M.  Adler. 
Richard  I.  Irvine, 
Don  Alien  Resnikoff, 
Molly  L.  DeBusschere, 
J.  Roberto  Hizon, 
Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  Computers  fr  Finance 
Section.  Suite  9500, 600  E  Street,  N.  W. . 
Washington,  D.C.  20530.  (202)  307-6200. 


Certificate  of  Service 

The  undersigned  certifies  that  he  is  a 
paralegal  employed  by  the  Antitrust 
Division  of  the  United  States 
Department  of  Justice,  and  is  a  person 
of  such  age  and  discretion  to  be 
competent  to  serve  papers.  The 
undersigned  further  certifies  that  on 
December  18, 1997,  he  caused  true 
copies  of: 

1.  Complaint; 

2.  Stipulation; 

3.  proposed  Final  Judgment; 

4.  Competitive  Impact  Statement; 

5.  Plaintiffs  Memorandum  Regarding 
Antitrust  Consent  Decree  Procedures; 
and  this  certificate  of  service,  to  be 
served  upon  the  persons  at  the  place 
and  addresses  stated  below,  which  are 
the  last  known  addresses: 

Counsel  for  International  Business 
Machines  Corporation 

Evan  R.  Chessler,  Esq.,  Cravath, 
Swaine  &  Moore,  Worldwide  Plaza,  825 


Eighth  Avenue.  New  Yori:.  NY  10019 
(by  facsimile  (212-474-3700)  and  by 
ovemighi  courier). 

Counsel  for  Storage  Technology 
Corporation 

J.  Edd  Stepp,  Jr..  Esq.,  Gibson,  Dunn 
&  Crutcher  333  South  Grand  Avenue 
Los  Angeles,  CA  90071  (by  facsimile 
(213-229-6466)  and  by  overnight 
courier). 

Pursuant  to  28  U.S.C.  1746, 1  declare 
under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Executed  at  Washington,  D.C.  this th 

day  of  December,  1997. 

J.  Cory  Allen, 

Paralegal,  Antitrust  Division,  U.S. 
Department  of  Justice,  Computers  6r  Finance 
Section,  Suite  9500. 600  E  Street,  N.  W., 
Washington,  DC.  20530,  (202)307-6200. 
(FR  Doc.  98-522  Filed  1-8-98;  8:45  am] 

BiLUNO  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  6, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICR's) 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  docimientation,  may  be    ' 
obtained  by  calling  the  Department  of 
Labor,  Department  Clearance  Officer, 
Todd  R.  Owen  (202)  219-5096  ext.  143) 
or  by  E-Mail  at  Owen-Todd@dol.gov. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
Time,  Monday-Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  BLS,  DM,  ESA,  ETA, 
MSHA,  OSHA,  PWBA,  or  VETS,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  205Q3  (202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Certificate  of  Electrical/Noise 
Training,  MSHA  Form  5000-1. 

OMB  Number:  1219-0001  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  and  other 
for  profit;  small  business  or 
organizations. 

Number  of  Respondents:  3,800. 

Estimated  Time  Per  Respondent:  4.36 
hours. 

Total  Burden  Hours:  16.584. 

Total  annualized  capital/startup 
costs:  0. 

Total  operating/maintaining  costs: 
$389,049. 

Description:  MSHA  Form  5000-1. 
Certificate  of  Electrical/Noise  Training, 
is  required  to  be  used  by  instructors  to 
report  to  MSHA  for  certification  those 
persons  who  have  satisfactorily 
completed  either  a  coal  mine  electrical 
training  program  or  a  noise  training 
course. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Siunmary  Plan  Description 
Requirements  under  the  Employee 
Retirement  Income  Security  Act 
(ERISA). 

OMB  Number:  1210-0039  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
individuals. 

Number  of  Respondents:  194,235. 

Estimated  Time  Per  Respondent: 
Approximately  6  hours  to  develop  the 
Summary  Plan  Descriptions  (SPD's); 
preparation  of  a  summary  of  such 
changes  (SMM)  will  average  1  hour;  and 
an  estimated  2  minutes  for  reproduction 
and  mailing  of  the  document. 

Total  Burden  Hours:  1,128.919. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (in  thousands): 
$82,242. 

Description:  As  required  by  ERISA, 
this  existing  regulation  provides  plan 


UMI 
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administratot^  with  the  procedxires  and  - 
guidelines  nacessary  to  furnish  plan 
participants  and  beneficiaries  with 
Summary  Plan  Descriptions  that  clearly 
explain  their  rights  and  obligations. 

Agency:  Ponsion  and  Wel£aze  Benefits 
Administratfbn. 

Title:  Notice  of  Enrollment  Rights. 

Oh4B  Nunfher.  1210-0101  (extension). 

Frequencji  On  occasion. 

Affected  ^Uic:  Business  or  other  for- 
profit;  Not-fpp^profit  instituticHis;  Group 
Health  Plani, 

Numbo'  of  Respondents:  14,590. 

Estimated  Time  Per  Respondent:  .50 
minutes. 

Total  Burd^  Hours:  5,715. 

Total  ann^ixed  capital/startup 
costs:  0.        1 1 

Total  annitipd  costs  (in  thousands): 
$730. 

Descriptiaii:  Undo-  29  CFR  2590.701- 
6  of  the  A{Hili  8  Interim  Rules,  a  group 
health  plan  ofiiBring  group  health 
insurance  coverage  is  obligated  to 
provide  a  description  of  the  plan's 
q>ecial  enrolhnent  rules.  The  special 
aut>llment  rules  generally  app^  in 
drcumstancft  when  the  participant 
initially  declined  to  enroll  in  the  plan, 
and  subsequently  would  like  to  have 
coverage. 

Agency:  P^ision  and  Welfare 
Administrati|tti. 

Title:  Notin  of  Pre-Existing  Condition 
Exclusion.    [I 
OMB  Numtier:  1210-0102  (extension). 
Frequencyi  On  occasion. 
Affected  Public:  Individuals  or  ' 

households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Group  Health 
Plans. 
Number  of  Respondents:  6,590. 
Estimated  ^me  Per  Respondent: 
Notices  to  all;  eligible  employees  are 
estimated  to  Uks  1  hour  for  preparation 
of  a  notice,  and  .50  minutes  for 
distribution.  For  notices  to  participants 
with  insufficient  prior  coverage,  it  is 
estimated  to  take  1  hour  per  plan,  and 
an  average  of  2  minutes  for  preparation. 
Total  Burdtti  Hours:  8,150. 
Total  annudiized  capital/startup 
costs:  0.  I 

Total  annu\a  costs  (in  thousands): 
$700.  I 

DescriptiorllPursuant  to  29  CFR 
2590.701-3(cj|a  group  health  plan 
offering  group  health  insurance 
coverage  may' got  impose  any  pre- 
existing condition  exclusions  on  a 
participant  uijless  the  participant  has 
been  notified  tin  the  plan's  provisions 
and  his  or  heij  right  to  establish  prior 
creditable  covi^r^e.  29  CFR  2590.701-4 
requires  that  plans  that  use  the 
alternative  method  of  crediting  coverage 
disclose  their  khethod  at  the  time  of  a 


participant's  enrollment  in  the  plan.  29 
CFR  2590.701-5(d)  requires  that  before 
a  plan  imposes  a  pre-existing  condition 
exclusion  on  a  particular  participant,  it 
must  first  disclose  that  determination  in 
writing,  including  thn  basis  for  the 
decision  and  an  explanation  of  any 
appeal  procedure. 

Agency:  Provisicm  and  Welbre 
Benefits  Administration. 

Title:  Establishing  Prior  Creditable 
Coverage. 
QMB  Number.  1210-0103  (extension). 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-fcv-profit  institutioos:  Ckoup  Health 
Plans. 
Numba-  of  Resp<mdents:  15,604. 
Estimated  Time  Per  Respondent: 
Generatitm  of  the  oertificaticm  ranges 
bom  2  to  5  minutes  depending  on  when 
the  certification  is  generated.  .50 
minutes  was  used  for  distribution  for  all 
applicable  certifications  and  notices. 
Total  Burden  Hoars:  336,060. 
Total  annualized  capital/startup  costs 
(in  thousands):  $5,400. 

Total  annual  costs  (in  thousands): 
$26,400. 

Description:  In  order  to  meet  the 
Health  Insurance  Portability  and 
Accountability  Act's  goal  of  improving 
access  to  and  portabiUty  of  health  care 
benefits,  the  statute  provides  that,  after 
the  submission  of  evidence  establishing 
prior  creditable  coverage,  a  subsequent 
health  insurance  provider  would  be 
limited  in  the  extent  to  which  it  could 
use  pre-existing  conditicm  exclusions  to 
limit  coverage.  This  Information 
Collection  Request  covers  the 
submission  of  materials  sufficient  to 
establish  prior  creditable  coverage. 
ToddlLOwoa, 

Departmental  Clearance  Officer. 
[FR  Doc  9a-S70  Filed  1-8-98;  8:45  am] 
MJJNQ  oooc  4Sie-a-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Intematfonai  Labor  AflWrs; 
U.S.  National  Adminlstratlva  Oflica, 
National  Advisory  Committaa  for  tfie 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Open  Meeting 
by  Teleconference 

AOENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  open  meeting  by 
teleconference,  Felmiary  12, 1998. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463),  the  U.S.  National  Administrative 
Office  (NAO)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee  for 
the  North  American  Agreement  on 


Labor  Cooperation  (NAALC),  which  was 
established  by  the  Secretary  of  Labor. 

The  Committee  was  established  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  the  NAALC.  the  labor  side  accord  to 
the  North  American  Free  Trade 
Agreement  (NAFTA).  The  Committee  is 
authorized  under  Article  17  of  the 
NAALC 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  labor  organizations, 
business  and  industry,  and  educatimal 
institutions. 

DATES:  The  Cmnmittee  will  meet  on 
February  12, 1998  from  4K)0  pan.  to  5:00 
p.m.  The  meeting  will  be  by 
teleconfinenoe. 

AOOnCBB:  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W..  Room  C- 
5515  (Executive  Conference  Room), 
Washington,  D.C  20210.  The  meeting  is 
open  to  the  public  on  a  first-come,  first 
served  basis. 

FOR  RMTHER  MFONMATKM  CONTACT: 
Irasema  Garza,  designated  Federal 
Officer,  U.S.  NAO.  U.S.  Bureau  of 
International  Labor  Afiiaira.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-4327, 
Washington,  D.C.  20210.  Telephone 
202-501-6653  (this  is  not  a  toll  boe 
number). 

SUPPLEMENTARY  MFOmuTlON:  Please 
refer  to  the  notice  published  in  the  '' 

Federal  Register  on  December  15. 1994 
(59  FR  64713)  for  supplementary 
information. 

Signed  at  Washington,  D.C  on  January  5. 
1998. 


T.  Gana, 

Secretary,  U.S.  National  Administrative 
Office. 

(PR  Doc  98-569  Filed  1-8-98;  8:45  am] 

BUMQ  cooc  «i« 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Adminiatration/Wage  and  Hour 
Diviaion 

Minimum  Wagee  for  Federal  and 
FederaHy  Aaaiatad  Conatructiont 
General  Wage  Determination  Decielona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  &t>m  its  study 
of  local  wage  conditions  and  data  made 
available  fiiom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
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be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amfflided, 
40  U.S.C.  27Ba)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
pa^nent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  w-ith  the  provisions  of  the 
foregoing  statues,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Exterminations,  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  liste'd 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I  - 

Connecticut 

CT970OO1  (Feb.  14,  1997) 

CT970003  (Feb.  14, 1997) 

CT970004  (Feb.  14, 1997) 
Maine 

ME970006  (Feb.  14, 1997) 

ME970010  (Feb.  14, 1997) 

ME970022  (Feb.  14. 1997) 

ME970026  (Feb.  14.  1997) 
New  Yorlt 

NY970002  (Feb.  14, 1997) 

NY970003  (Feb.  14. 1997) 

NY9700O4  (Feb.  14. 1997) 

NY970005  (Feb.  14,  1997) 

NY970006  (Feb.  14, 1997) 

NY970007  (Feb.  14.  1997) 

NY970008  (Feb.  14. 1997) 

NY970010  (Feb.  14, 1997) 

NY970011(Feb.  14. 1997) 

NY970012  (Feb.  14. 1997) 

NY970013  (Feb.  14,  1997) 

NY970014  (Feb.  14. 1997) 

NY970015  (Feb.  14. 1997) 

NY970016  (Feb.  14.  1997) 

NY970018  (Feb.  14. 1997) 

NY970019  (Feb.  14.  1997) 

NY970020  (Feb.  14. 1997) 

NY970021  (Feb.  14. 1997) 

NY970022  (Feb.  14, 1997) 

NY970O26  (Feb.  14, 1997) 

NY970027  (Feb.  14,  1997) 

NY970028  (Feb.  14. 1997) 

NY970031  (Feb.  14, 1997) 

NY970032  (Feb.  14. 1997) 

NY970033  (Feb.  14.  1997) 

NY9700037  (Feb.  14, 1997)   * 

NY970039  (Feb.  14. 1997) 

NY970040  (Feb.  14. 1997) 

NY970O41  (Feb.  14.  1997) 

NY970O42  (Feb.  14. 1997) 

NY970O44  (Feb.  14. 1997) 

NY970O45  (Feb.  14, 1997) 

NY970048  (Feb.  14. 1997) 

NY970049  (Feb.  14. 1997) 


NY970051  (Feb.  14. 1997) 
NY970060  (Feb.  14. 1997) 
NY970072  (Feb.  14.  1997) 
NY970075  (F«b.  14. 1997) 
NY970076  (Feb.  14, 1997) 
NY970077  (Feb.  14. 1997) 

Volume  II 

District  of  Columbia 
DC970001  (Feb.  14. 1997) 
DC9700O3  (Feb.  14. 1997) 

Maryland 
MD970002  (Feb.  14. 1997) 
MD970O21  (Feb.  14. 1997) 
MD970028  (Feb.  14. 1997) 
MD970029  (Feb.  14, 1997) 
MD970034  (Feb.  14. 1997) 
MD970036  (Feb.  14. 1997) 
MD970037  (Feb.  14,  1997) 
MD970042  (Feb.  14, 1997) 
MD970043  (Feb.  14. 1997) 
MD970048  (Feb.  14. 1997) 
MD970056  (Feb.  14. 1997) 
MD970057  (Feb.  14. 1997) 
MD970058  (Feb.  14. 1997) 
MD970059  (Feb.  14. 1997) 

Pennsylvania 
PA970004  (Feb.  14. 1997) 
PA970O42  (Feb.  14, 1997) 

Virginia 
VA970014  (Feb.  14, 1997) 
VA970O18  (Feb.  14, 1997) 
VA970025  (Feb.  14, 1997) 
VA970046  (Feb.  14. 1997) 
•  VA970048  (Feb.  14. 1997) 
VA970050  (Feb.  14.  1997) 
VA970052  (Feb.  14, 1997) 
VA970054  (Feb.  14, 1997) 
VA970078  (Feb.  14, 1997) 
VA970079  (Feb.  14. 1997) 
VA970104  (Feb.  14, 1997) 
VA970105  (Feb.  14, 1997) 

Volume  m 

Georgia 

GA970003  (Feb.  14, 1997) 
GA970022  (Feb.  14, 1997) 
GA970033  (Feb.  14, 1997) 
GA970065  (Feb.  14, 1997) 
GA970073  (Feb.  14, 1997) 
GA970085  (Feb.  14. 1997) 
GA970086  (Feb.  14,  1997) 
GA970087  (Feb.  14. 1997) 
GA970088  (Feb.  14.  1997) 
GA970089  (Feb.  14.  1997) 
GA970093  (Feb.  14. 1997) 
GA970094  (Feb.  14, 1997) 

Volume  rv 


Indiana 
IN970O01  (Feb. 
IN970002  (Feb. 
IN970003  (Feb. 
IN970004  (Feb. 
IN9700O5  (Feb. 
IN970006  (Feb. 
IN970016  (Feb. 
IN970018  (Feb. 
IN970059  (Feb. 

Volume  V 


14, 1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 


Missouri 
MC)970001  (Feb.  14, 1997) 
MC)970003  (Feb.  14, 1997) 
MO970004  (Feb.  14, 1997) 


UMI 
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MO970005  (Fob.  14. 1997) 
MO970006  (r«b.  14, 1997) 
MO970008  (Feb.  14, 1997) 
MC)970010  Web.  14, 1997) 
MO970015  (Feb.  14, 1997) 
MOg70047  (Feb.  14, 1997) 


MO970051 1 
MC)970057  I 
MC)970060| 
MO970062  I 


feb.  14. 1997) 
Jeb.  14, 1997) 
feb.  14, 1997) 
^eb.  14, 1997) 


MC)970065  CPeb.  14, 1997) 
Nebraska 

NE970001  [Ub.  14, 1997) 

NE970003  Cf*b.  14, 1997) 

NE970007  {^kh.  14, 1997) 

NE970009  (F*b.  14, 1997) 

NE970010  (F«b.  14. 1997) 

NE970011  (P»b.  14. 1997) 

NE970019  (F#b.  14. 1997) 
New  Mexico 

NM970001  (IW).  14. 1997) 

NM970005  (t=iBb.  14, 1997) 

Volume  VI 

Colorado 

CO970002  (P^b.  14, 1997) 

00970003  (F^b.  14, 1997) 

CX)970004  (Feb.  14, 1997) 

CO970005  (P9b.  14. 1997) 

CO970006  (flab.  14. 1997) 

CO970007  (flab.  14, 1997) 

CX)970008  (flab.  14, 1997) 

CO970009  (fl^.  14, 1997) 

CO970010  (flab.  14, 1997) 

CO970011  (Fab.  14, 1997) 

CO970016  (Fab.  14, 1997) 

CX)970022  (Feb.  14, 1997) 

CO970025  (FWb.  14. 1997) 
Wyoming  | 

WY970004  (I'ib.  14. 1997) 

WY970008  (fib.  14, 1997) 

WY970009  (F4b.  14. 1997) 

WY970021  (f*b.  14. 1997) 

WY970023  mb.  14, 1997) 

Volume  VII 
None 

General  Wag^lDetennuiation 
Publication 

General  wage  determinations  issued 
under  the  DaVfe-Bacon  and  related  Acts, 
including  tho^^  noted  above,  may  be 
found  in  the  ( ;j>vemment  Printing  Office 
(GPO)  docum^iit  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  TTiis 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  tiany  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  InfaiSnation  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  firoBI:  Superintendent  of 
Dociunents,  U;i.  Government  Printing 


Office,  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  ciirrent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C  This  31st  day 
of  December  1997. 

Carl  I  Poleskey. 

Chief,  Blanch  of  Construction  Wage 

Determinations. 

[PR  Doc  98-239  Filed  1-8-98;  8:45  am) 

BIUJNQ  CODE  4610-27-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Determination  of 
Substantial  Damage  With  R«Bpect  to 
the  Cessation  of  the  Obligation  to 
Contribute  by  Kane  Transfer  Company 
to  the  Freight  Drivers  and  Helpers 
Local  Union  No.  557  Pension  Fund 

AGDiiCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  No  Determination. 


SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  (the  "PBGC")  has 
declined  to  make  a  determination  of 
substantial  damage  under  section 
4203(d)(4)  of  the  Employee  Retirement 
Income  Security  Act  wifii  respect  to  the 
cessation  of  contributions  under  the 
Freight  Drivers  and  Helpers  Local  Union 
No.  557  Pension  Fund  by  Kane  Transfer 
Company.  Section  4203(d)  provides  a 
special  withdrawal  rule  for  the  trucking 
industry,  under  which  a  trucking 
employer  is  not  considered  to  have 
withdrawn  from  the  plan  if  certain 
conditions  are  met,  including  the 
furnishing  of  a  bond  or  escrow.  After  the 
bond/escrow  requirement  has  been 
satisfied,  the  PBGC  may  make  a  finding 
under  section  4203(d)(4)  that  the 
cessation  (considered  together  with 
other  cessations)  has  substantially 
damaged  the  plan's  contribution  base.  In 
this  event,  the  employer  will  be  treated 
as  having  withdrawn  from  the  plan  and 
the  bond  or  escrow  will  be  paid  to  the 
plan.  Alternatively,  the  PBGC  may  find 
under  section  4203(d)(5)  that  no 
substantial  damage  has  been  caused,  in 
which  case  the  bond  will  be  canceled  or 
the  escrowed  amount  returned  to  the 
employer,  and  the  employer  will  have 


no  further  liability  imder  the  plan.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  that  the  PBGC  has 
declined  to  find  substantial  damage  in 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  T.  Kim,  Office  of  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW., 
Washington.  DC  20005-4026;  telephone 
202-326-4020  ext.  3581  (For  TTYnDD. 
call  the  Federal  relay  service  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4020). 

SUPPLEMENTARY  INFORMATION: 


Backgruund 

Section  4203(d)  of  the  Employee 
Retirement  Income  Security  Act.  as     - 
amended  ("ERISA"),  provides  a  special 
withdrawal  rule  for  the  trucking 
industry.  That  industry,  for  purposes  of 
this  rule,  is  considered  to  include  the 
long  and  short  haul  trucking  industry, 
the  household  goods  moving  industry, 
and  the  public  warehousing  industry. 
The  rule  is  limited  to  trucking  industry 
plans,  i.e.,  plans  under  which 
substantially  all  of  the  contributions 
required  are  made  by  employers  that 
have  an  obligation  to  contribute 
primarily  for  work  in  the  trucking 
industry. 

Under  section  4203(d).  a  trucking 
employer  will  not  be  considered  to  have 
withdrawm  from  a  trucking  industry 
plan  merely  because  the  employer 
permanently  ceases  to  have  an 
obligation  to  contribute  under  the  plan 
or  permanently  ceases  all  covered 
op>erations  under  the  plan,  if  certain 
conditions  are  met.  One  condition  is 
that  the  employer  must  not  continue  to 
perform  work  within  the  jurisdiction  of 
the  plan.  Another  condition  is  that  the 
employer  must  furnish  a  bond  or 
establish  an  escrow  account  in  an 
amount  equal  to  50  percent  of  its 
withdrawal  liability. 

After  the  bond  is  posted  or  the  escrow 
established,  the  PBGC  may,  within  60 
months  after  the  cessation  of  the 
employer's  covered  operations  or 
obligation  to  contribute,  make  a 
determination  about  the  effect  of  the 
cessation  (considered  together  with  any 
cessations  by  other  employers)  on  the 
plan's  contribution  base.  If  the  PBGC 
makes  a  finding  under  section 
4203(d)(4)  that  the  contribution  base  has 
suffered  substantial  damage,  the 
employer  will  be  treated  as  having 
withdrawn  from  the  plan  on  the  date 
when  the  obligation  to  contribute  or 
covered  operations  ceased.  In  that  event, 
the  bond  or  escrow  will  be  f>aid  to  the 
plan,  and  the  employer  will  be  liable  for 
the  remainder  of  the  withdrawal 
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liability.  If  the  PBGC  makes  a  finding 
under  section  4203(d)(5)  that  no 
substantial  damage  has  occurred,  or  if  it 
does  not  make  a  finding  of  substantial 
damage  under  section  4203(d)(4)  within 
the  60-month  period  referred  to  above, 
then  the  bond  will  be  canceled  or  the 
escrow  refunded,  and  the  employer  will 
have  no  further  liability  with  respect  to 
the  cessation. 

The  Request 

The  Freight  Drivers  and  Helpers  Local 
Union  No.  557  Pension  Fund  (the 
"Fund")  has  requested  that  the  PBGC 
find  that  the  cessation  of  contributions 
by  Kane  Transfer  Company  ("Kane"), 
together  with  cessations  hy  other 
contributing  employers,  has  resulted  in 
sttbstantial  damage  to  the  Fund's 
contribution  base.  The  Fimd  represents 
that  over  90  percent  of  its  contributing 
employers  are  trucking  employers.  It 
also  asserts  that  Kane  is  a  trucking 
employer  and  ceased  all  covered 
operations  under  the  Fund  in  December 
1993. 

On  June  9, 1997.  the  PBGC  published 
(at  62  FR  31465)  a  notice  of  the 
pendency  of  the  Fund's  request.  The 
notice  solicited  comments  by  interested 
persons:  Kane  submitted  the  only 
comment  in  response  to  the  notice.  The 
factual  data  in  this  notice  are  derived 
fit>m  information  submitted  by  the 
parties. 

The  Decision 

Over  the  1980-1995  period,  the 
contribution  base  of  the  Fund,  i.e.,  the 
number  of  hours  for  which 
contributions  are  required,  fell  by  nearly 
60  percent,  from  5.5  million  in  1980  to 
2.3  million  in  1995.  In  the  5-year  period 
ending  with  1995,  the  contribution  base 
declined  by  13  percent  (although  the 
contribution  base  increased  by  about  3 
percent  between  1994  and  1995).  The 
number  of  active  employees  declined 
from  3.496  in  1980  to  1,287  in  1995.  a 
drop  of  over  60  percent.  The  number  of 
active  employees  fell  by  just  over  20 
percent  in  the  1991-1995  period. 

During  the  1986-1994  period,  29 
contributing  employers  withdrew  from 
the  Fund,  leaving  28  employers  in  the 
Fund  as  of  the  end  of  1994.  Since  1990, 
13  employers  have  withdrawn. 

As  tne  Fund's  contribution  base 
declined,  its  contribution  rate  increased. 
In  1980,  the  highest  hourly  rate  was 
$1.13:  in  1986.  that  rate  was  $1.9^;  and 
in  1995.  it  was  $2.93.  Net  employer 
contributions  have  declined  frt)m  nearly 
$8  million  in  1986  to  $6.3  million  in 
1995.  However,  since  1992. 
contributions  have  increased  slightly.  In 
the  1986-1995  period,  benefit  payments 
exceeded  net  contributions  in  all  but 


one  year.  Plan  assets  increased  by  nearly 
70  percent  durine  this  period. 

'The  Fund's  unfunded  vested  benefits 
in  1992,  the  year  prior  to  Kane's 
withdrawal,  was  $12  million;  in  1993,  it 
rose  to  $18  million.  Since  1993, 
unfunded  vested  benefits  have  declined. 
In  1994,  the  figure  was  $5.8  million,  and 
as  of  the  January  1, 1996  valuation,  the 
market  value  of  assets  slightly  exceeded 
the  actuarial  present  value  of  all 
accumulated  benefits. 

The  January  1, 1996  valuation 
indicates  that  projected  employer 
contributions  for  1996  would  exceed  the 
sum  of  normal  cost,  15  year 
amortization  of  imfimded  liabilities,  and 
administrative  costs  (collectively, 
"scheduled  costs")  by  26  percent.  In 
1994  and  1995,  contributions  exceeded 
scheduled  costs  by  14  percent  and  23 
percent,  respectively. 

Kane  has  filed  a  response  urging  the 
PBGC  to  reject  the  Fimd's  request  on  the 
basis  that  the  Fund  has  not  shown  that 
it  has  suffered  substantial  damage  to  its 
contribution  base.  Kane  asserts  that  the 
Fund's  contribution  base  has  been  stable 
or  even  increasing,  "having  grown  by 
3%  between  1994  and  1995," 
Furthermore,  according  to  Kane,  the 
documents  submitted  by  the  Fund  show 
"no  unfunded  liability  *  •  *  projected 
contributions  exceeding  projected  costs 
by  more  than  20%  in  1996,  and 
tremendous  income  to  the  Fund  bom 
investment  growth." 

After  reviewing  the  information 
submitted  by  the  Fund  and  by  Kane,  the 
PBGC  concludes  that  it  is  unable  to  find 
that  the  Fund  has  sufi^ered  substantial 
damage  to  its  contribution  base  as  a 
result  of  Kane's  cessation  of 
contributions  considered  together  with 
other  cessations.  Although  the 
information  submitted  shows  that  the 
Fund  has  experienced  a  significant 
decline  in  contribution  base  units 
("CBU's")  and  total  contributions  since 
the  1980's,  these  declines  must  be 
considered  in  the  context  of  the  Fimd's 
overall  financial  condition,  which  has 
been  improving.  Unfunded  vested 
benefits  have  declined  since  1993  and 
annual  contributions  are  in  excess  of  the 
amount  required  to  meet  the  minimum 
funding  standard.  Furthermore,  the 
Fund's  assets  have  increased  by  nearly 
70  percent  during  the  1986-1995 
period.  Those  conditions  militate 
against  a  finding  of  substantial  damage 
to  the  contribution  base. 

Nevertheless,  the  facts  presented  do 
not  demonstratethat  the  Fund  has 
suffered  no  substantial  damage  to  its 
contributions  base  as  a  result  of 
employer  cessations.  Accordingly,  the 
PBGC  declines  to  find  either  substantial 
damage  or  no  substantial  damage,  under 


ERISA  sections  4203(d)(4)  or  (d)(5), 
respectively.  The  effect  of  this  decision 
is  that  the  bond  or  escrow  furnished  by 
Kane  shall  remain  in  place  until  the 
expiration  of  the  60-month  period 
described  in  section  4203(d)(4),  unless 
and  imtil  the  PBGC  should  hereafter  be 
requested  to  and  make  a  finding  of 
either  substantial  damage  or  no 
substantial  damage  as  a  result  of  Kane's 
cessation  considered  together  with  other 
employer  cessations. 

Issued  at  Washington,  D.C.,  on  this  30th 
day  of  December,  1997. 
David  M.  Strauas, 
Executive  Director. 
(FR  Doc.  98-536  Filed  1-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Revisw, 
Comment  Request 

Extension:  Notice  of  Exempt  Preliminary 
Roll-Up  Conununication,  SEC  File  No.  270- 
396;  OMB  Control  No.  3235-0452. 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

A  Notice  of  Exempt  Preliminary  Roll- 
Up  Commimication  is  required  to  be 
filed  by  a  person  making  such  a 
communication  by  Exchange  Act  Rules 
14a-2(b)(4)  and  14a-€(a).  The  Notice 
results  in  an  estimated  total  annual 
reporting  burden  of  1  hour. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  E)esk  Officer 
for  the  Sectirities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 
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Dated:  January  $,  1998. 
Margaret  H.  McFtrland, 

Deputy  SecretaryL  ■ 

(FR  Doc.  98-S40p|iled  1-6-98;  8:45  am] 
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SECURIHES  /^D  EXCHANGE 
COMMISSION 

[Rel.  Na  IC-229f  1 ;  812-1 0542] 

Advantus  Capital  Management,  inc.  et 
al.;  Notice  of  Application 

January  5, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("^«EC"). 
ACTION:  Notice  of  application  imder 
section  6(c)  of  tte  Investment  Company 
Act  of  1940  (th(»  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  t|ader  the  Act;  and  from 
certain  disclosti^  requirements  set  forth 
in  item  22  of  Sdkedule  14A  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  ActT);  item  2.  5(b)(iii).  and 
16(a)(iii)  of  ForU  N-lA;  item  3  of  Form 
N-14:  item  48  of  Form  N-SAR;  and 
sections  6-07(2{)  (a),  (b),  and  (c)  of 
Regulation  S-Xi. 

Summary  itf  Ap|rfication 

The  order  woklld  permit  applicants  to 
enter  into  and  materially  amend 
investment  management  agreements 
with  subadviset^  without  obtaining 
shareholder  app^val,  and  grant  relief 
from  certain  di^losure  requirements 
regarding  advisory  fees  paid  to  the 
subadvisers. 

Applicants 

Advantus  Serf^s  Fund,  Inc.  (the 
"Fund")  (formerly  MIMUC  Series  Fund. 
Ina)  and  Advaqtius  Capital 
Management.  In<l.  (the  "Adviser"). 

Filing  Dates 

The  application  was  filed 'on  March  5. 
1997,  and  amended  on  August  22, 1997, 
and  December  310, 1997. 

Hearing  or  Notification  of  Hearing 

An  order  granting  the  application  will 
be  issued  imless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wri|ttng  to  the  SEC's 
Secretary  and  seiiving  applicants  with  a 
copy  of  the  requiEJst,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  26, 1998,  and  should  be 
accompanied  by  ^roof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  wrijing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants.  400  Robert  Street  North.  St. 
Paul,  MN  55101-2098. . 
FOR  FURTHER  INFORMATKM  CONTACT: 
Christine  Y.  Greenless.  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPI^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549 
(tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fund  is  organized  as  a 
Minnesota  corporation  and  is  registered 
under  the  Act  as  an  op«i-end 
management  investment  company.  The 
Fund  is  comprised  of  twenty  series  (the 
"Portfolios"),  each  of  which  has  its  own 
investment  objectives  and  policies.' 
Shares  of  the  Fund  are  sold  only  to 
insurance  companies  and  their  separate 
accounts.  The  Fund  currently  serves  as 
the  underlying  investment  medium  for 
sums  invested  in  variable  annuity  and 
variable  life  contracts  (collectively, 
"variable  contracts")  issued  by  the 
Minnesota  Mutual  Life  Insurance 
Company  ("Miimesota  Mutual").  Shares 
of  the  Portfohos  are  sold  without  sales 
charges  or  asset-based  distribution 
charges. 

2.  The  Adviser  is  registered  as  an 
investment  adviser  luider  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  serves  as  investment  adviser  to 
the  Fund  pursuant  to  an  advisory 
agreement  between  the  Adviser  and  the 
Fund  (the  "Advisory  Agreement"). 

3.  Under  the  terms  of  the  Advisory 
Agreement,  the  Adviser  administers  the 
business  and  affairs  of  the  Fund.  For  all 
Portfolios,  the  Adviser  furnishes  the 
Fund,  at  its  own  expense,  office  space 
and  all  necessary  office  facilities, 
equipment,  and  personnel  for  servicing 
the  investments  of  the  Fund.  The 
Adviser  maintains  all  records  necessary 
in  the  operation  of  the  Fund,  including 


'  Applicants  also  roquest  relief  with  respect  to:  (a) 
any  series  of  the  Fund  organized  in  the  future:  and 
(b)  all  subsequently  registered  open-end 
management  investment  companies  that  in  the 
future:  (i)  serve  as  funding  vehicles  for  variable 
annuity  or  variable  life  insurance  contracts  of 
Minnesota  Mutual;  (ii)  are  advised  by  the  Adviser, 
or  any  entity  controlling,  controlled  by,  or  under 
common  control  with,  the  Adviser;  (iii)  use  a  multi- 
manager  structure  as  described  in  the  application: 
and  (iv)  comply  with  the  conditions  to  the 
requested  order  ("Future  Companies"). 


records  pertaining  to  its  shareholders 
and  investments.  Each  Portfolio  pays 
the  Adviser  a  fee  for  its  services  equal 
to  a  percentage  of  average  daily  net 
assets. 

4.  Currently,  the  Adviser  manages 
certain  of  the  PortfoUos  directly,  and 
engages  subadvisers  ("Managers")  to 
manage  certain  of  the  Portfolios. 
Management  of  those  Portfolios  is 
provided  by  one  Manager.  In  the  future, 
the  Adviser  may  allocate  portions  of  a 
Portfolio's  assets  among  multiple 
specialist  Managers  wiUi  dissimilar 
investment  styles  and  seauity  selection 
disciplines.  The  Adviser  recommends 
selection  of  Managers  to  the  Fluid's 
board  of  directors  (the  "Board")  based 
on  the  continuing  quantitative  and 
qualitative  evaluation  of  their  skills  and 
proven  abilities  to  manage  assets 
pursuant  to  a  specific  investment  style. 
When  it  employs  one  or  more  Managers 
to  manage  the  investment  and 
reinvestment  of  all  or  a  portion  of  the 
assets  of  a  Portfolio  (the  "Manager  of 
Managers  Strategy"),  the  Adviser 
monitors  the  compUance  of  each 
Manager  with  the  investment  objectives 
and  related  policies  of  each  Portfolio, 
reviews  the  performance  of  each 
Manager  and  reports  periodically  on 
performance  to  the  Board,  and 
recommends  to  the  Board  that  the  Fund 
terminate  a  particular  Manager  when 
deemed  in  the  best  interests  of  a 
Portfolio.  Each  Manager  performs 
services  pursuant  to  a  written  agreement 
(the  "Portfolio  Management 
Agreement").  Managers'  fees  are  paid  by 
the  Adviser  out  of  its  fees  from  the 
Portfolios  at  rates  negotiated  with  the 
Managers  by  the  Adviser. 

5.  Applicants  request  an  exemption 
fi^m  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act  to  permit  the  Fund 
and  the  Adviser  to  enter  into  and 
materially  amend  Portfolio  Management 
Agreements  without  obtaining 
shareholder  approval  (i.e.,  approval  of 
the  variable  contract  owners).  For  each 
Portfolio,  applicants  also  request  relief 
from.certain  disclosiue  requirements 
under  the  Act  to  disclose  the  following 
(both  as  a  dollar  amount  and  as  a 
percentage  of  a  Portfolio's  net  assets) 
("Limited  Fee  Disclosure"):  (a) 
Aggregate  fees  paid  to  the  Adviser  and 
any  Manager  that  is  an  "affiliated 
person"  (as  defined  in  section  2(a)(3)  of 
the  Act)  of  either  the  Fund  or  the 
Adviser  other  than  by  reason  of  serving 
as  a  Manager  to  one  or  more  of  the 
Portfolios  (an  "Affiliated  Manager"); 
and  (b)  aggregate  fees  paid  to  Kfanagers 
other  than  Affiliated  Managers. 
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Applicants'  Legal  Anal3rsis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  be«n 
approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  die 
Act  requires  shareholder  approval. 

2.  Items  2,  5(b)(iii).  and  16(a)(iii)  of 
Form  N-lA  require  the  Fund  to  disclose 
in  its  prospectus  the  investment 
adviser's  compensation.  Rule  20a-l 
under  the  Act  requires  the  disclosure  of 
information  in  accordance  with 
Schedule  14A  under  the  Exchange  Act. 
Items  22(a)(3)(iv).  22(c)(l)(ii), 
22(c)(l)(iii).  22(c)(8).  and  22(c)(9)  of 
Schedule  14A,  taken  together,  require 
that  proxy  statements  for  a  shareholder 
meeting  at  which  action  is  to  be  taken 
on  an  advisory  contract,  or  that  would 
establish  new  or  higher  advisory  faes  or 
expenses,  disclose  information 
regarding  advisory  fee  rates  and 
amoimts.  Item  48  of  Form  N-SAR 
provides  that  the  Fund  must  discisse 
the  rate  schedule  for  advisory  fees  paid 
to  its  advisers,  including  the  Managers. 
Sections  &-07(2)  (a),  (b).  and  (c)  of 
Regulation  S-X  require  that  the  Fund's 
financial  statements  contain  information 
concerning  fees  paid  to  investment 
advisers,  which  could  be  interpreted  to 
require  disclosure  of  fees  paid  to  the 
Managers.  Item  3  of  Form  N-14,  the 
prescribed  registration  form  for  business 
combinations  involving  open-end 
management  investment  companies, 
requires  a  fee  table  that  shows  current 
fees  for  the  registrant  and  the  company 
being  acquired  (and  pro  forma  fees,  if 
different). 

3.  Applicants  state  that  the  Fund's 
structure  will  be  different  from  that  of 
traditional  investment  companies.  For 
the  Portfolios  that  the  Adviser  does  not 
manage  directly,  the  Fund  will  employ 
the  Manager  of  Managers  Strategy.       • 
Applicants  state  that  a  Portfolio 
emplo)nng  multiple  Managers  would 
give  variable  contract  owners  the 
opportunity  to  have  their  pooled  assets 
divided  among  a  group  of  Managers 
which  the  Adviser,  based  on  its  own 
analyses  and  experience,  has 
determined  is  likely  to  make  specific 
portfolio  securities  selections  which 
wdll  achieve  the  desired  and  defined 
objectives  of  the  Portfolio.  Applicants 
assert  that  variable  contract  owners  also 
would  obtain  the  Adviser's  constant 
supervision  of  these  Managers,  so  that 
the  proportion  of  their  assets  subject  to 


particular  Manager  styles  can  be 
reallocated  (or  new  Managers 
introduced)  in  response  to  changing 
market  conditions  or  Manager 
performance. 

4.  Applicants  submit  that  investors  in 
a  Portfolio  are,  in  effect,  electing  to  have 
the  Adviser  manage  the  investment  and 
reinvestment  of  a  Portfolio's  assets  or 
select  one  or  more  Managers  best  suited 
to  achieve  that  Portfolio's  investment 
objectives.  Part  of  that  investor's 
investment  decision,  applicants  argue, 
is  a  decision  to  have  the  selection  of 
Managers  made  by  a  professional 
management  organization,  such  as  the 
Adviser,  with  substantial  experience  in 
making  such  evaluations  and  selections. 
Applicants  state  that  Managers  are 
concerned  only  with  selection  of 
portfolio  investments  in  accordance 
with  a  Portfolio's  investment  objectives 
and  policies,  and  do  not  have  broader 
supervisory,  management,  or 
administrative  responsibilities  with 
respect  to  a  Portfolio  or  the  Fund.  Thus, 
applicants  believe  that  the  role  of  the 
Managers,  from  the  perspective  of  the 
investor,  is  comparable  to  that  of  the 
individual  portfolio  managers  employed 
by  other  investment  company  advisory 
firms. 

5.  The  Fund's  prospectus  and 
statement  of  additional  information  will 
include  all  required  information 
concerning  each  Manager,  except  as 
modified  by  thie  proposed  Limited  Fee 
Disclosiue.  If  a  new  Manager  is  retained, 
the  Fund  will  furnish  variable  contract 
owners,  within  60  days,  all  the    , 
information  that  would  have  been 
provided  in  a  proxy  statement,  provided 
that  information  regarding  fees  would 
be  modified  by  the  proposed  Limited 
Fee  Disclosure. 

6.  Applicants  contend  that  requiring 
shareholder  approval  of  Portfolio 
Management  Agreements  places  costs 
and  burdens  on  the  Fund  and  its 
shareholders  that  do  not  advance 
shareholder  interests.  Applicants 
additionally  assert  that  variable  contract 
owners  are  adequately  protected  by 
their  voting  rights  concerning  the 
Investment  Advisory  Agreement 
between  the  Fund  and  the  Adviser,  as 
well  as  by  the  responsibilities  borne  by 
the  Adviser  and  the  Board  with  respect 
to  the  Managers  and  the  Portfolio 
Management  Agreements. 

7.  Applicants  note  that  the  investment 
advisory  fees  paid  to  the  Adviser  will  be 
disclosed  in  the  Fund's  prospectus  and 
statement  of  additional  information. 
Applicants  contend  that  each  investor 
will,  therefore,  be  able  to  determine 
whether  its  cost  for  investment  advisory 
services,  including  the  selection  and 
supervision  of  Managers  (and  the 


reallocation  of  assets  among  multiple 
Managers  from  time  to  time,  if  and 
where  applicable),  is  competitive  with 
the  services  and  costs  which  the 
investor  could  obtain  elsewhere. 
Applicants  note  that  some  Managers  use 
a  "posted"  rate  schedule  to  set  their 
fees,  particularly  at  lower  asset  levels. 
Based  upon  the  Adviser's  extensive 
experience  in  dealing  with  Managers 
and  upon  the  Adviser's  discussions 
with  prospective  Managers,  applicants 
believe  that  some  organizations  will  be 
unwilling  to  serve  as  Managers  at  any 
fee  rate  other  than  their  "posted"  fee 
rates,  unless  the  rates  negotiated  fat  the 
Portfolios  are  not  publicly  disclosed. 
Applicants  believe  that  forcing 
disclosuj«  of  Managers'  fees  would 
therefore  tend  to  deprive  the  Adviser  of 
its  bargaining  power  while  producing 
no  benefit  to  variable  contract  owners, 
since  the  fees  they  pay  would  not  be 
affected. 

8.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  fit>m  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  submit  that  the 
requested  relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Fimd  will  disclose  in  its 
registration  statement  the  Limited  Fee 
Disclosure. 

2.  The  Adviser  will  not  enter  into  a 
Portfolio  Management  Agreement  with 
an  Affiliated  Manger  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  variable  contract  owners  with 
assets  allocated  to  any  subaccount  of  a 
separate  account  for  which  the 
applicable  Portfolio  serves  as  a  funding 
medium. 

3.  At  all  times,  a  majority  of  the  Board 
vnll  continue  to  be  persons  each  of 
whom  is  not  an  "interested  person"  of 
the  Fund  as  defined  in  Section  2(a)(19) 
of  the  Act  ("Independent  Directors"), 
and  the  nomination  of  new  or  additional 
Independent  Directors  will  continue  to 
be  at  the  discretion  of  the  then  existing 
Independent  Directors. 

4.  Independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Directors  will  be 
engaged  to  represent  the  Independent 
Directors  of  the  Fund.  The  selection  of 
such  counsel  will  be  within  the 
discretion  of  the  Independent  Directors. 
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5.  The  Adviser  will  provide  the 
Board,  no  les$  [frequently  than  quarterly, 
information  about  the  Adviser's 
profitability  an  a  per-Portfolio  basis. 
Such  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
termination  of  |any  Manager  during  the 
applicable  quarter. 

6.  Whenever  a  Manager  is  hired  or 
terminated,  th«  Adviser  will  provide  the 
board  information  showing  the  expected 
impact  on  the|  Adviser's  profitabiUty. 

7.  When  a  Hlanager  change  is 
proposed  for  «;Portfolio  wiUi  an 
Affiliated  Manager,  the  Fimd's  directors, 
including  a  nujority  of  the  Independent 
Directors,  will  Imake  a  separate  finding, 
reflected  in  th^  Fund's  board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Portfolio  and  variable  contract 
owners  with  assets  allocated  to  any  sub- 
account of  a  separate  account  for  which 
a  Portfolio  serves  as  a  funding  medium 
and  does  not  involve  a  conflict  of 
interest  from  which  the  Adviser  or  the 
Affiliated  Manger  derives  an 
inappropriate  advantage. 

8.  Before  a  Portfolio  may  rely  on  the 
order  requested  hereby,  the  operation  of 
the  Portfolio  iti  the  manner  described  in 
the  application  will  be  approved  by  a 
majority  of  its  outstanding  voting 
securities,  as  dfifined  in  the  Act, 
pursuant  to  voting  instructions  provided 
by  variable  co|i|tract  owners  with  assets 
allocated  to  aiiy  sub-account  of  a 
registered  separate  account  for  which  a 
Portfolio  serves  as  a  funding  mediimi  or, 
in  the  case  of  a, new  Portfolio  whose 
shareholders  (ji'ie.,  separate  accounts) 
purchased  shanes  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  11  below,  by 
the  sole  initial  6hareholder(s)  before 
offering  shares  pf  that  new  Portfolio  to 
variable  contract  owners  through  a 
separate  accouiit. 

9.  The  Advi^r  will  provide  general  - 
management  stti'ices  to  the  Fund  and 
its  Portfolios,  including  overall 
supervisory  resbonsibility  for  the 
general  manag|Baiient  and  investment  of 
each  Portfolio'Jst  securities  portfolio,  and, 
subject  to  review  and  approval  by  the 
Board,  will:  (a)  set  the  Portfolios'  overall 
investment  strategies;  (b)  select 
Managers;  (c)  When  appropriate,  allocate 
and  reallocate  a  Portfolio's  assets  among 
multiple  Manajgers;  (d)  monitor  and 
evaluate  the  p0tformance  of  Managers; 
and  (e)  ensure  ithat  the  Managers  comply 
with  the  Portfbbo's  investment 
objectives,  polities,  and  restrictions. 

10.  Within  aia  days  of  the  hiring  of 
any  new  Managjer,  variable  contract 
owners  with  a^ts  allocated  to  any 
registered  sepfimte  account  for  which 
the  Fimd  serves  as  a  funding  medium 
will  be  fumisheid  all  information  about 


a  new  Manager  or  Portfolio  Manager 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  to  permit  Limited  Fee 
Disclosure.  Such  information  will 
include  Limited  Fee  Disclosure  and  any 
change  in  such  disclosure  caused  by  the 
addition  of  a  new  Manager.  The  Adviser 
will  meet  this  condition  by  providing 
such  variable  contract  owners  with  an 
information  statement  meeting  the 
reqmrements  of  Regulation  14C  and 
Schedule  14C  under  the  Exchange  Act. 
The  information  statement  also  will 
meet  the  requirements  of  Item  22  of 
Schedule  14A  under  the  Exchange  Act. 

11.  The  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In^ddition,  the  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  "Manager  of  Managers 
Strategy"  described  in  the  application. 
The  prospectus  relating  to  the  Fund  will 
prominently  disclose  that  the  Adviser 
has  ultimate  responsibility  for  the 
investment  performance  of  each 
Portfolio  employing  subadvisers  due  to 
its  responsibility  to  oversee  the 
Managers  and  recommend  their  hiring, 
termination,  and  replacement. 

12.  No  director  or  officer  of  the  Fund 
or  director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  director  or 
officer)  any  interest  in  a  Manager, 
except  for:  (a)  ownership  of  interests  in 
the  Adviser  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  the  Adviser;  or  (b) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Manager  or  any 
entity  that  controls,  is  controlled  by,  or 
is  imder  common  control  with  a 
Manager. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-537  Filed  1-8-98;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataeae  Na  34-39505;  File  No.  87-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  To  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis.  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  the  Boston  Stock 
Exchange,  Inc.,  the  Chicago  Stock 
Exchange,  \nc.  and  the  Philadelphia 
Stock  Exchange.  Inc. 

December  31, 1997. 

I.  Introduction 

On  December  30, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  on  behalf  of  itself  and  die 
Boston  Stock  Exchange.  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposal  to 
extend  the  operation  of  a  joint 
transaction  reporting  plan  ("Plan")  >  for 
Nasdaq/National  Market  ("Nasdaq/ 
NM")  (previously  referred  to  as  Nasdaq/ 
NMS)  securities  traded  on  an  exchange 
on  an  unlisted  or  listed  basis.  ^  The 
proposal  would  extend  the  effectiveness 
of  the  Plan,  as  amended  by  Revised 
Amendment  No.  9,  as  defined  in 
footnote  3,  through  June  30, 1998.'  The 


'  See  Letter  from  Robert  E.  Aber,  Vice  President 
and  General  Counsel.  Nasdaq,  to  Jonathan  G.  Katz, 
Secretary.  Conunission.  dated  December  30. 1997 
("December  1997  Extension  Request").  The 
December  1997  Extension  Request  also  requests  the 
Commission  continue  to  provide  exemptive  relief, 
previously  granted  in  connection  with  the  Plan  on 
a  temporary  basis,  from  Rules  llAcl-2  and  llAa3- 
1  under  the  Securities  Exchange  Act  of  1934,  as 
amended  ("Act").  15  U.S.C.  78a  et  seq.  The 
signatories  to  the  Plan  are  the  Participants  for 
purposes  of  this  release,  however,  the  BSE  joined 
the  Plan  as  a  "limited  participant"  and  reports 
quotation  information  and  transaction  reports  only 
in  Nasdaq/NM  secutities  listed  on  the  BSE. 
Originally,  the  American  Stock  Exchange,  Inc. 
("Amex")  was  a  participant  but  withdrew  its 
participation  from  the  Plan  in  August  1994. 

'Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f}  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example.  Section  12(0, 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the<ounter 
("OTC/UTP"),  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(0  requirement.  For  a  more  complete  discussion 
of  the  Section  12(0  requirement,  see  November 
199S  Extension  Order,  infra  note  8. 

>On  March  18. 1996.  the  Commission  solicited 
comment  on  a  revenue  sharing  agreertient  among 
the  Participants.  See  March  1996  Extension  Ot(^, 
infra  note  8.  Thereafter  the  Participants  submitted 
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Commission  also  is  extending  certain 
exemptive  relief  as  described  below. 
The  E)ecember  1997  Extension  Request 
also  requests  that  the  Commission 
approve  the  Plan,  as  amended,  on  a 
permanent  basis  on  or  before  June  30, 
1998.  EKiring  the  six-month  extension  of 
the  Plan,  the  Commission  will 
determine  whether  to  approve  the 
proposed  Plan,  as  amended,  on  a 
permanent  basis. 

n.  Background 

The  Plan  governs  the  collection, 
consolidation  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  UTP.*  The 
Commission  approved  trading  pursuant 
to  the  Plan  on  a  one-year  pilot  basis, 
with  the  pilot  period  to  commence 
when  transaction  reporting  pursuant  to 
the  Plan  commenced.  The  Commission 
originally  approved  the  Plan  on  June  26, 
1990.'  Accordingly,  the  pilot  period 
commenced  on  July  12, 1993  and  was 
scheduled  to  expire  on  July  12, 1994.^ 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis.' 


certain  technical  revisions  (o  the  revenue  sharing 
agreement  ("Revised  Amendment  No.  9").  See 
Letter  from  Robert  E.  Aber,  Vice  President  and 
.General  Counsel.  Nasdaq,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  September  13, 1996. 
See  also  September  1996  Extension  Order,  infra 
note  6. 

«  See  Section  12(f)(2)  of  the  Act. 

*  See  Securities  Exchange  Act  Release  No.  28146 
(June  26.  1990).  55  FR  27917  (July  6,  1990)  ("1990 
Plan  Approval  Order"). 

•See  letter  from  David  T.  Rusoff.  Foley  k  Lardner, 
to  Betsy  Prout.  Division  of  Market  Regulation 
("Division").  SEC.  dated  May  9. 1994. 

'  See  Securities  Exchange  Act  Release  No.  34371 
Duly  13.  1994).  59  FR  37103  (July  20, 1994): 
Securities  Exchange  Act  Release  No.  35221  (January 
11. 1995),  60  FR  3886  (January  19,  199^:  Securities 
Exchange  Act  Release  No.  36102  (August  14,  1995). 
60  FR  43626  (August  22. 1995):  Securities  Exchange 
Act  Release  No.  36226  (September  13. 1995),  60  FR 
49029  (September  21.  1995):  Securities  Exchange 
Act  Release  No.  36368  (October  13,  1995).  60  FR 
54091  (October  19.  1995);  Securities  Exchange  Act 
Release  No.  36481  (November  13.  1995),  60  FR 
58119  (November  24.  1995)  ("November  1995 
Extension  Order"):  Securities  Exchange  Act  Release 
No.  36589  (December  13,  1995),  60  65696 
(December  20):  Securities  Exchange  Act  Release  No. 
36650  (December  28.  1995),  61  FR  358  (January  4, 
1996):  Securities  Exchange  Act  Release  No.  36934 
(March  6, 1996).  61  FR  10408  (March  13, 1996): 
Securities  Exchange  Act  Release  No.  36985  (March 
18.  1996),  61  FR  12122  (March  25.  1996  ("March 
18. 1996  Extension  Order"):  Securities  Exchange 
Act  Release  No.  37689  (September  16.  1996),  61  FR 
50058  (September  24.  1996)  ("September  1996 
Extension  order"):  Securities  Exchange  Act  Release 
No.  37772  (October  1. 1996),  61  FR  52980  (October 
9,  1996):  Securities  Exchange  Act  Release  No.  384S7 
(March.  31  1997),  62  FR  16880  (April  8,  1997): 
Securities  Exchange  Act  Release  No.  38794  (June 
30,  1997)  62  FR  36586  (July  8,  1997). 


ni.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eligible  securities."'  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  Access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("HBO");  Dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amount  of.  Fees  and  Charges.^ 

rv.  Exemptive  Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
Decembfer  31, 1997,  the  Commission 
granted  an  exemption  to  vendors  from 
Rule  llAcl-2  under  the  Act  regarding 
the  calculation  of  the  BBO »°  and 
granted  the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data.  As 
discussed  further  below  in  the  Summary 
of  Comments,  the  Participants  request  in 
the  December  1997  Extension  Request 
that  the  Commission  grant  an  extension 
of  the  exemptive  relief  described  above 
to  vendors  until  the  BBO  calculation 
issue  is  resolved.  Additionally,  in  the 
December  1997  Extension  Request,  the 


■The  Plan  defmes  "eligible  security"  as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act  or 
which  is  listed  on  a  national  securities  exchange. 

"The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room.  > 

'"Rule  llAcl-2  under  the  Act  requires  that  the 
best  bid  or  best  offer  be  computed  on  a  price/size/ 
time  algorithm  in  certain  circumstances. 
Specifically,  Rule  llAcl-2  under  the  Act  provides 
that  "in  the  event  two  or«iore  reporting  market 
centers  make  available  identical  bids  or  offers  for 
a  reported  security,  the  best  bid  or  offer  •  *  *  shall 
be  computed  by  ranking  all  such  identical  bids  or 
offers  *  *  *    first  by  size  *  *  *  then  by  time."  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  subject  to  the  Plan  on  a  price/ 
time/size  basis. 


Participants  also  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSE  for  as  long  as  the  BSE  is  a  Limited 
Participant  under  the  Plan. 

V.  Summary  of  Comments 

In  the  June  1997  Extension  Order,  the 
Commission  requested  comment  on  the 
following  issues:  whether  the  BBO 
calculation  for  securities  traded 
pursuant  to  the  Plan  should  be  based  on 
a  price/time/size  methodology  or  a 
price/size/time  methodology;  whether 
there  is  a  need  for  an  intermarket 
linkage  for  order  routing  and  execution; 
and  whether  there  is  a  need  for  a  trade 
through  rule.  With  respect  to  the  BBO 
calculation  issue,  the  Nasdaq  Boacd 
approved  a  recommendation  to  modify 
the  methodology  for  calculating  the 
BBO  on  Nasdaq  in  order  to  prioritize 
quotes  based  on  a  price/size/time 
algorithm  instead  of  the  current  price/ 
time/size  algorithm,  provided  that 
Nasdaq  market  makers  are  subject  to  a 
minimum  quote  size  requirement  of  100 
shares  for  at  least  1,000  Nasdaq 
securities.  In  furtherance  of  this  goal,  on 
October  29, 1997,  the  Commission 
approved  an  NASD  proposal  to  extend 
and  expand  the  "Actual  Size  Rule"  ^^  to 
a  total  of  150  securities  from  100 
securities.  12  in  addition,  the  NASD  has 
submitted  a  proposed  rule  change  to 
establish  an  integrated  order  delivery 
and  execution  system  for  directed 
orders  and  non-directed  orders.  ^^ 

With  respect  to  the  intermarket 
linkage  issue,  the  Nasdaq  Board 
approved  a  recommendation  to  provide 
specialists  on  an  exchange  trading 
Nasdaq  securities  on  a  UTP  basis  access 
to  SOES,  or  its  successor  system,  to  the 
same  extent  that  registered  Nasdaq 
market  makers  have  access  to  SOES, 
provided  that:  Nasdaq  market  makers 
are  afforded  virtually  identical  access  to 
the  automated  execution  system 
operated  by  such  UTP  exchange  and  the 


"  See  Securities  and  Exchange  Act  Release  No. 
39285  (October  29.  1997),  62  FR  59932  (November 
5.  1997). 

''See  Securities  Exchange  Release  No.  38513 
(April  15.  1997).  62  FR  19369  (April  21.  1997). 
Under  the  Actual  Size  Rule,  market  makers  in 
certain  Nasdaq  securities  are  subject  to  a  minimum 
quotation  size  requirement  of  100  shares  instead  of 
the  applicable  small  order  execution  system 
("SOES")  tier  size  for  that  security. 

"SR-NASD-97-93.  filed  December  19. 1997, 
Directed  orders  are  those  that  an  order-entry  firm 
chooses  to  send,  to  a  specific  market  maker, 
electronic  conununications  network  ("ECN")  or 
UTP  exchange  for  delivery  and  execution.  Non- 
directed  orders  are  those  that  are  not  sent  to  a 
particular  market  maker  or  ECN.  In  other  words, 
when  the  broker-dealer  entering  the  order  does  not 
specify  the  particular  market  maker,  ECN  or  UTP 
exchange  it  wants  to  access,  the  order  will  be  sent 
to  the  next  available  executing  participant  quoting 
at  the  best  price  displayed  in  Nasdaq. 
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order  execuUdn  algorithms  of  the 
exchange's  automated  execution  system 
are  virtually  identical  to  SOES  or  its 
successor  system. 

In  addition,  in  early  1998  the  CHX 
intrads  to  reftjace  its  existing  system 
and  begin  usMg  a  system  commonly 
known  as  BRASS,  developed  b^ 
Automated  Securities  Clearance, 
Limited  ("ASC"),  in  order  to  access 
securities  sut^lsct  to  the  Plan.  BRASS  is 
a  trade  support  and  order  routing 
system  which  offers  sub«cribars, 
generaUy  brokbr^dealers.  software  and 
hardware  to  enable  than  to  perform 
various  functims.  ASC  grants  its 
subscribers  a  Jicense  to  operate  the 
BRASS  software  through  a  customized 
computer  toviind  purchased  from  ASC 
or  by  running  tin  BRASS  software  on 
their  own  tentninals.  In  the  case  of  the 
CHX,  ASC  has  specifically  customized 
BRASS  to  nie|B|t  the  ntecial  needs  of  the 
CHX.  Among  other  things,  Nasdaq 
market  makers  that  already  subscribe  to 
BRASS  will  ba  able  to  route  OTC/UTP 
orders  to  specitdists  on  the  CHX  floor 
through  a  Sri^ctNet  linkaw  with  BRASS 
work^tions  on  the  CHX  floor. 
Conversely,  CHX  ^racialists  will  be  able 
to  route  otdetpf  into  SelectNet  through 
their  BRASS  WoricsUtions.**  The 
Commission  notes  that  ASC  will  be 
subject  to  the  Commission's  inspection 
and  examination  procedures  with 
regards  to  the,$pecific  customized 
BRASS  system  that  ASC  will  provide  to 
the  CHX  because  ASC  will  be  operating 
a  facility  of  an  exchange. 

With  respect  to  the  need  fm-  a  trade 
through  rule,  the  NASD  continues  to 
maintain  in  the  December  1997 
Extension  Request  that  it  would  be  more 
appropriate  to  address  this  issue  once 
the  issue  of  electronic  access  to  Nasdaq 
market  maker^f  quotes  has  been 
resolved.  Tbe|(tHX,  however,  believes 
that  a  trade  through  rule  is  currently 
necessary.*'     I 

The  Commission  continues  to  solicit 
comment  regedrding  the  BBO  calculation 
and  the  trade  tkough  rule  and  also 
solicits  comment  on  the  CHX's  use  of 
the  BRASS  system. 

•VI.  Discussioil  '• 

The  Commission  finds  that  an 
extension  of  tettiporary  approval  of  the 
operation  of  th^  Plan,  as  amended, 
through  June  ^(,  1998,  is  appropriate 
and  in  furtherance  of  Section  llA  of  the 
Act.  The  Commission  believes  that  such 
extension  will  provide  the  Participants 


"  See  December!  1997  Extension  Request  and 
Letter  from  George  T.  Simon.  Foley  k  Lardner  to 
Howard  L.  Kramer,  Senior  Associate  Director, 
Division.  SEC.  datf4  December  12, 1997  ["CHX. 
Letter"). 

"See  diXhettm, id. 


with  additional  time  to  seek 
Commission  approval  of  pending 
proposals  concerning  the  BBO 
calculation  *"  and  to  begin  to  make 
reasonable  proposals  ctmceming  a  trade 
through  rule  to  facilitate  thetra&ig  of 
ore  securities  pursuant  to  DTP.  VHiile 
the  Commission  continues  to  solicit 
OHnment  on  these  matters,  the  ~ 
Commission  befieves  that  these  matters 
should  be  addressed  directly  by  the 
Participants  (m  or  before  March  31, 1998 
so  that  the  Commission  may  have  ample 
time  to  determine  whether  to  apinvve 
the  Plan  on  a  permment  basis  by  June 
30, 1998. 

The  Qnnmission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-2  under  the  Act 
until  the  earlier  of  June  30, 1998  or  until 
such  time  as  the  cdculation 
methodology  for  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to  a 
mutual  agreement  among  tibe 
Participants  approved  by  the 
Commission.  The  Commission  further 
finds  that  it  is  appr(^riate  to  extend  the 
exemptive  relief  from  Rule  llAa3-l 
under  the  Act,  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through  June 
30, 1998.  The  Commission  believes  that 
the  extensions  of  the  exemptive  relief 
provided  to  vendors  and  the  BSE, 
respectively,  are  consistent  with  the 
Act,  the  Rules  thereunder,  and 
specifically  with  the  objectives  set  forth 
in  Sections  12(f)  and  llA  of  the  Act  and 
in  Rules  llAa3-l  andllAa3-2 
tl)9reunder. 

Vn.  Solicitation  of  Conments 

Interested  persons  are  invitdd  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  January  30, 1998. 


Vm.  Condnsion 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  ofthe  Act  and 
paragraph  (c)(2)  of  Rule  llAa3-2 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Joint  Transaction  Reporting  Plan,  as 
amended,  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  at  Usted  basis  through  June  30, 
1998,  aifl  certain  exemptive  relief  imtil 
June  30,4998,  is  approved. 

¥at  the  Commission,  by  the  Division  of 
Miricet  Regulation,  puisuant  to  del^ated 
authority.  1' 

MaiguetlLMcFvlaiMl. 

Deputy  Secretory. 

(FR  Doc  98-497  Piled  l-«-98: 8:45  am] 

iUMB  coot  «i*-ei— M 


SECURITIES  AND  EXCHANGE 


(Hllliil  Na  34-M612;  FNe  Na  8R-CHX- 
•7-44 

Self-Regulatory  Organizations;  Notica 
of  FHing  and  Ordar  Qrandng 
Accalaratad  Approval  cl  Propoaad 
Rula  Change  by  the  Chicago  Slock 
Exchange.  Incorporatad  Relating  to  ttie 
Trading  of  NaadaqMM  SacurHias  on 
thaCHX 

Decanber31,19g7. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  11, 1997,  the  Chicago  Stock 
Exchange,  Incorpcuated  ("CHX"  ot 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Setf-Kegulatory  Orgauzations 
Statement  ofthe  Terms  of  Subrtance  of 
the  Proposed  Rule  Change 

The  Exchange  requests  a  three  month 
extension  of  the  pilot  program  relating 
to  the  trading  of  Nasdaq/NM  securities 
on  the  Exchange  that  is  currently  due  to 
expire  at  the  end  of  December,  1997. 
Specifically,  the  pilot  program  amended 
Article  XX,  Rule  37  and  Article  XX, 
Rule  43  of  the  Exchange's  Rules  and  the 
Exchange  proposes  that  the 
amendments  remain  in  effiect  on  a  pilot 
basis  through  March  31, 1998. 


'•See  e.g.,  SR-NASD-97-93.  supra  note  12. 


"17  CFR  200.30-3(a)(29). 
M5U.S.CS78«(b)(l). 
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n.  Self-regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pnqposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  in  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's    . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  4, 1987,  the  Commission 
approved  certain  CHX  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the  CHX.^ 
Among  other  things,  these  rules  made 
the  Exchange's  Article  XX,  Rule  37(a) 
("BEST  Rule")  applicable  to  Nasdaq/ 
NM  securities  and  made  Nasdaq/NM 
securities  eligible  for  the  automatic 
execution  feature  of  the  Exchange's 
Midwest  Automated  Execution  System 
('MAX  system").^ 

On  January  3, 1997,  the  Commission 
approved,''  on  a  one  year  pilot  basis,  a 
program  that  eliminated  the 
requirement  that  CHX  specialists 
automatically  execute  orders  in  Nasdaq/ 
NM  securities  when  the  specialist  is  not 
quoting  at  the  national  best  bid  or  best 
offer  ("NBBO").s 

Under  the  pilot  program,  specialists 
must  continue  to  accept  agency  ^  market 


^  See  Securities  Exchange  Act  Release  No.  24424 
(May  4. 1987).  52  FR  17868  (May  12,  1987)  (order 
approving  File  No.  SR-MSR-87-2).  See  also 
Securities  Exchange  Act  Release  Nos.  28146  (June 
26.  1990)  (order  expanding  the  number  of  eligible 
Nasdaq/NM  securities  to  100):  and  36102  (August 
14, 1995)  (order  expanding  the  number  of  eligible 
Nasdaq/NM  securities  to  500). 

^The  MAX  system  may  be  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  eligible  for  execution  under  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX. 
Article  XX.  Rule  37(b).  A  MAX  order  that  fits  under 
the  BEST  parameters  is  executed  pursuant  to  the 
BEST  Rule  via  the  MAX  system.  If  an  order  is 
outside  the  BEST  parameters,  the  BEST  Rule  does 
not  apply,  but  MAX  system  handling  rules  do    . 
apply. 

«  See  Securities  Exchange  Act  Release  No.  38119. 

'The  NBBO  is  the  best  bid  or  offer  disseminated 
pursuant  to  SEC  Rule  llAcl-l. 

•The  term  "agency  order"  means  an  order  for  the 
account  of  a  customer,  but  shall  not  include 
professional  orders  as  defined  in  CHX.  Article  XXX. 
Rule  2.  interpretation  and  policy  .04.  A 
"professional  order"  is  defined  as  any  order  for  the 
account  of  a  broker-dealer,  the  account  of  an 
associated  pterson  of  a  broker-dealer,  or  any  account 


orders  or  marketable  limit  orders  in 
Nasdaq/NM  securities,  but  only  for 
orders  of  100  to  1,000  shares  rather  than 
the  2,099  share  limit  previously  in 
place.^  Specialists,  however,  must 
accept  all  agency  limit  orders  in 
Nasdaq/NM  securities  firom  100  up  to  ' 
and  including  10,000  shares  for 
placement  in  the  limit  order  book.  As 
described  below,  however,  specialists 
are  required  to  automatically  execute 
Nasdaq/NM  orders  only  if  they  are 
quoting  at  the  NBBO  when  the  order 
was  received. 

The  current  pilot  program  requires  the 
specialist  to  set  the  MAX  auto-execution 
threshold  at  1,000  shares  or  greater  for 
Nasdaq/NM  securities.  Orders  for  a 
number  of  shares  less  than  or  equal  to 
the  auto-execution  threshold  will  be 
automatically  executed  (in  an  amount 
up  to  the  size  of  the  spedahst's  quote) 
if  the  CHX  specialist  is  quoting  at  the 
NBBO.  Orders  in  securities  quoted  with 
a  spread  greater  than  the  minimum 
variation  are  executed  automatically 
after  a  fifteen  second  delay  from  the 
time  the  order  is  entered  into  MAX.  The 
size  of  the  specialist's  bid  or  offer  is 
then  automatically  decremented  by  the 
size  of  the  execution.  When  the 
specialist's  quote  is  exhausted,  the 
system  will  generate  an  autoquote  at  an 
increment  away  from  the  NBBO,*  as 
determined  by  the  specialist  from  time 
to  time,  for  either  100  or  1,000  shares, 
depending  on  the  Nasdaq/NM  security.^ 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  NBBO,  it  can 
elect,  on  an  order-by-order  basis,  to 
manually  execute  orders  in  that 
security.  If  the  specialist  does  not  elect 
manual  execution,  market  and 
marketable  limit  orders  in  that  security 
that  are  of  a  size  equal  to  or  less  than 
the  auto-execution  threshold  will 
automatically  be  executed  at  the  NBBO 
in  MAX  after  a  twenty  second  delay.'" 

Under  the  current  pilot  program,  if 
the  specialist  elects  manual  execution, 
the  specialist  must  either  manually 


in  which  a  broker-dealer  or  an  associated  person  of 
a  broker-dealer  has  any  direct  or  indirect  interest. 

'  The  100  to  2,099  share  auto-acceptance 
threshold  previously  in  place  continues  to  apply  to 
Dually  Listed  securities  (those  issues  that  are  traded 
on  the  CHX  and  are  listed  on  either  the  New  York 
Stock  Exchange  or  American  Stock  Exchange). 

■Such  increment  is  determined  by  the  specialist 
from  time  to  time.  See  Securities  Exchange  Act 
Release  No.  38989  (August  28.  1977). 

•Specifically,  the  autoquote  will  be  for  one 
normal  unit  of  trading  (usually  100  shares)  in 
Nasdaq/NM  securities  that  became  subject  to 
mandatory  compliance  with  SEC  Rule  llAcl-4  on 
to  January  20.  1997,  and  for  1.000  shares  in  other 
issues. 

'°The  twenty  second  delay  is  designed,  in  part, 
to  provide  an  opportunity  for  the  order  to  receive 
price  improvement  from  the  specialist's  displayed 
quote. 


execute  the  order  at  the  NBBO  price  or 
better,  or  act  as  an  agent  for  the  order 
in  seeking  to  obtain  the  best  available 
price  for  the  order  on  a  marketplace 
other  than  the  Exchange.  If  the  specialist 
decides  to  act  as  agent  for  the  order,  the 
current  pilot  requires  the  specialist  to 
use  order-routing  systems  to  obtain  an 
execution  where  appropriate.  Market 
and  marketable  limit  orders  that  are  for 
a  number  of  shares  greater  than  the 
auto-execution  threshold  ("oversized") 
are  not  subject  to  these  requirements, 
and  may  be  canceled  within  three 
minutes  of  being  entered  into  MAX  or 
designated  as  an  open  order.*' 

When  the  Commission  approved  the 
current  program  on  a  pilot  basis,  the 
Commission  requested  that,  prior  to 
requesting  permanent  approval,  the 
Exchange  submit  a.report  to  the 
Commission  describing  the  Exchange's 
experience  with  the  program.  The    . 
Commission  stated  that  the  report 
should  include  at  least  six  months 
worth  of  trading  data.  Due  to 
programming  issues,  the  pilot  program 
was  not  implemented  imtil  April,  1997, 
and,  consequently,  six  months  of 
trading  data  did  not  become  available 
until  November,  1997.  As  a  result,  the 
Exchange  is  still  processing  the  data 
necessary  to  compile  the  requested 
report.  The  Exchange  believes  that  the 
data  and  report  will  be  ready  for 
submission  to  the  Commission  no  later 
than  January  31, 1998.  In  order  to  give- 
the  Commission  adequate  time  to 
review  the  report  prior  to  approving  the 
pilot  on  a  permanent  basis,  the 
Exchange  is  requesting  the  pilot  be 
extended  until  March  31. 1998.  The 
Exchange  expects  to  submit  a  request  for 
permanent  approval  simultaneously 
with  the  submission  of  the  report  to  the 
Commission. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  ftf  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


"  If  an  oversized  market  or  limit  order  is  received 
by  the  specialist,  he  either  rejects  the  order 
immediately  or  displays  it.  If  the  order  is  displayed, 
the  specialist  checks  with  the  order  entry  broker  to 
determine  the  validity  of  the  oversized  order. 
During  the  three  minute  period,  the  specialist  can~ 
cancel  the  order  and  return  it  to  the  order  entry 
firm,  but  until  it  is  canceled  the  displayed  order  is 
eligible  for  execution.  The  Exchange  has  proposed 
to  reduce  the  acceptance  time  fr^me  &t>m  three 
minutes  to  one  minute  for  oversized  orders.  See  File 
No.  SR-CHX-97-32. 


UMI 


B.  Self-Regiif 
Statement 


on 
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Iptory  Organization 's 
Burden  on  Competition 

The  Exchaiige  does  not  believe  that 
the  proposed;  rule  change  will  impose  a 
burden  on  cjibipetition. 

C.  Self-Regutdtory  Organization's 
Statement  of  Comments  on  the 
Proposed  fli^le  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

ni.  Solicitatien  of  Comments 

Interested  [persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  makltig  written  submission 
should  Rlesii  copies  thereof  with  the 
Secretary,  Scicurities  and  Exchange 
Commission!  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  ^  filed  with  the 
Commission,  knd  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mqj  be  withheld  fh)m  the 
public  in  acc^ance  with  the 
provisions  of!$  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fijfth  Street,  N.W., 
Washington,  b.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  anl4  copying  at  the  Exchange. 
All  submissions  should  refer  to  file 
number  SR-CHX-97-34  and  should  be 
submitted  byljenuary  30, 1998. 

IV.  Commission's  Findings  and  Order 
Granting  Acoolerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  p^posal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  ^.  national  securities 
exchange.  SpMifically,  the  Commission 
finds  that  the  'iproposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,"  which  requires  that  an  exchange 
have  rules  de$igned  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  \^  and  perfect  the 
mechanism  oft  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  proposal  is  consistent 


with  Section  11A(1)(D)  and  llA(a)(l)(C) 
of  the  Act. 

The  CHX  rules  establish  execution 
procedures  and  guarantees  that  attempt 
to  provide  an  execution  reflective  of  the 
best  quotes  among  OTC  market  makers 
and  specialists  in  Nasdaq/NM  securities 
without  subjecting  CHX  specialists  to 
execution  guarantees  that  are 
substantially  greater  than  those  imposed 
on  their  competitors.  The  Commission 
believes  the  pilot  to  not  require 
automatic  execution  for  Nasdaq/NM 
securities  when  the  specialist  is  not 
quoting  at  the  NBBO,  and  to  allow  the 
specialist  to  execute  the  order  as  agent, 
is  intended  to  conform  CHX  specialist 
obligations  to  those  applicable  to  OTC 
market  makers  in  Nasdaq/NM  seciuities, 
while  recognizing  that  the  CHX 
provides  a  separate,  competitive  market 
for  Nasdaq/NM  securities.  The 
Commission  finds  that  the  pilot  should 
continue  until  March  31, 1998.  to 
provide  the  Commission  adequate  time 
to  assess  the  requisite  data  fit>m  the 
Exchange  and  determine  if  approval  on 
a  permanent  basis  is  warranted.  In 
addition,  the  Commission  is  extending, 
until  March  27, 1998,  the  pilot 
permitting  CHX  specialists  to  maintain 
a  minimum  quotation  size  of  100  shares 
for  fifty  Nasdaq/NM  securities."  The 
Commission  believes  that  extending 
these  pilots  preserves  conformity 
between  that  which  is  required  of  a  CHX 
specialists  in  a  Nasdaq/NM  security  and 
that  which  is  required  of  a  Nasdaq 
market  maker  in  the  same  security. 

The  Commission  therefore  finds  good 
cause  for  approving  the  proposed  rule 
change  (SR-CHX-97-34)  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2),i«  that  the  proposed 
rule  change  be,  and  hereby  is,  approved. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-538  Filed  1-8-98;  8:45  am) 

BtLUNQ  CODE  8010-01-M 


"15U.S.C78f(j)(5) 


"  See  Securities  Exchange  Act  Release  No.  38156 
(January  10. 1998).  62  FR  2415  (January  16. 1997). 
order  approving  reduction  in  the  minimum 
quotation  size  for  Nasdaq  market  makers  in  fifty 
Nasdaq/NM  securities.  A  list  of  the  50  Nasdaq/NM 
securities  is  located  on  the  Nasdaq  website 
(www.nasdaq.com). 

'M5U.S.C.  §78s(b)(2). 
"  17  C3TI  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

UWmam  Na  34-39502;  File  No.  SR-MSRB- 
97-13] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
Municipal  Securities  Rulemaking 
Board  To  Revise  tlie  Effective  Date  of 
ttw  Revised  Study  Outline  for  the 
Board's  Municipal  Securities  Principal 
Qualification  Examination  (Test  Series 
53) 

December  30, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  noUce  is 
hereby  given  that  on  December  18, 1997, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Conunission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-97-13).  The  proposed  rule 
change  is  described  in  Items,  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&t)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  rule  change  to  delay  the 
effective  date  of  the  revised  study 
outline  for  the  Board's  Municipal 
Securities  Principal  Qualification 
Examination  (Test  Series  53).  The 
effective  date  of  the  revised  study 
outline  is  being  changed  from  January  1, 
1998,  to  March  1, 1998. 

II.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  October  16, 1997,  the  Board  filed 
with  the  Commission  a  proposed  rule 
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change  (File  No.  SR-MSRB-97-7)  to 
revise  the  study  outline  for  the 
Municipal  Securities  Principal 
Qualification  Examination  (Test  Series 
53).  The  Board  requested  that  the 
Commission  delay  the  efiiectiveness  of 
the  revised  study  outline  until  January 
1, 1998,  in  order  to  provide  time  to 
modify  the  examination  to  reflect  the 
changes  and  for  information  concerning 
the  revised  outline  to  be  distributed  to 
the  industry.  The  Commission  approved 
the  proposed  rule  change  on  November 
12, 1997.1 

It  has  come  to  the  Board's  attention 
that  the  revised  Series  53  examination 
cannot  be  implemented  by  January  1, 
1998.  The  Board  has  determined  to 
delay  implementation  of  the  revised 
Series  53  examination  until  March  1, 
1998,  in  order  to  provide  adequate  time 
for  the  network  of  Sylvan  Technology 
Centers  to  prepare  for  administration  of 
the  examination.^  This  additional  time 
will  allo)v  the  Sylvan  Technology 
Centers  to  ensure  that  procedures  for  the 
implementation  of  the  revised  Series  53 
examination  are  in  place,  including  an 
adequate  supply  of  exhibit  books  for  the 
examination  in  each  testing  location. 

It  is  the  Board's  responsibility  under 
Section  15B(b)(2)(A)  of  the  Act  to 
propose  and  adopt  rules  which: 

Provide  that  no  municipal  securities  broker 
or  municipal  securities  dealer  shall  effect  any 
transaction  in,  or  induce  or  attempt  to  induce 
the  purchase  or  sale  of.  any  municipal 
security  unless  •   *   •  such  municipal 
securities  broker  or  municipal  securities 
dealer  and  every  natural  person  associated 
with  such  municipal  securities  broker  or 
municipal  seciuities  dealer  meets  such 
standards  of  training,  experience, 
competence,  and  such  other  qualifications  as 
the  Board  finds  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of 
investors. 

Section  15B(b)(2)(A)  of  the  Act  also 
provides  that  the  Board  may 
appropriately  classify  municipal 
securities  brokers  and  municipal 
securities  dealers  and  their  associated 
personnel  and  require  persons  in  any 
such  class  to  pass  tests  prescribed  by  the 
Board. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


<  Securities  Exchange  Act  Release  No.  39320 
(Nov.  12.  1997).  62  FR  61857  (Nov.  19.  1997). 

'The  Board  has  agreements  with  the  National 
Association  of  Securities  Dealers,  Inc.  to  administer 
the  Board's  examinations.  In  1996.  NASD 
Regulation.  Inc.  contracted  with  Sylvan  Learning 
Systems,  Inc.  to  administer  testing  and  continuing 
education  to  the  securities  industry. 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  Board  under  Section 
19(b)(3)(A)  of  the  Act,  which  renders  the 
proposed  rule  change  effective  upon 
receipt  of  this  fihng  by  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  apfwars  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
agruments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W.„ 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-13  and  should  be 
submitted  by  January  30, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  9»-496  Filed  1-6-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39516;  File  No.  SR-NA8D- 
97-21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dsalsrs,  Inc. 
Relating  to  Registration  Category, 
Study  Outiine  and  Specifications  for 
Series  55  Examination,  Equity  Trader 

January  2, 1998. 
I.  Introduction 

On  March  26, 1997,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  adopt  a  new 
registration  category.  Equity  Trader,  and 
a  new  examination,  Series  55. 

The  proposed  rule  change  and 
Amendment  No.  1  ^  were  published  for 
comment  in  the  Federal  Register  on 
April  28, 1997.*  One  comment  was 
received  on  the  proposal.'  This  order 
approves  the  proposal,  as  amended. 

n.  Description  of  the  Proposal 

The  NASD  proposes  to  adopt  NASD 
Rule  lQ32(f)(l).  which  will  require  each 
registered  representative  who  engages  in 
proprietary  or  agency  trades  of  equities, 
preferred  securities  or  convertible  debt 
securities,  or  who  directly  supervises 
such  activities,  to  register  as  a  limited 
representative-equity  trader.  In  order  to 
register  as  a  limited  representative- 
equity  trader,  the  representative  must  be 
registered  as  a  general  securities 
representative  or  as  a  limited 


'  17  CFR  200.3O-3(a)(l2). 


'  15  U.S.C.  78s(b)(l). 

» 17  OTt  240.19b-4. 

'  See  Letter  from  Craig  L  Landauer,  Associate 
General  Counsel,  NASD  Regulation,  to  Yvonne 
Fraticelli,  Esq.,  Division  of  Market  Regulation, 
Conunission.  dated  April  11, 1997  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Association 
clarified  that  registered  representatives  who  have 
been  "grandfathered"  from  taking  the  General 
Securities  Representative  (Series  7)  or  Limited 
Representative-Corporate  Securities  Examination 
(Series  62)  will  not  be  required  to  take  either 
examination  in  order  to  qualify  to  take  the  Limited 
Representative-Equity  Trader  Examination  (Series 
55). 

*  See  Securities  Exchange  Act  Release  No.  38534 
(April  21.  1997),  62  FR  22984. 

'  See  Letter  &t]m  Dennis  Marino,  Chairman,  and 
John  N.  Tognino.  President,  Security  Traders 
Association  ("STA"),  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  June  2, 1997.  In  its  letter,  the 
STA  supported  the  proposed  Series  55  examination, 
noting  that  "(ejntry  qualifications  and  testing  are 
the  foundation  for  building  investor  confidence  in 
the  securities  market." 
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representativefi  x>rporate  securities,  and 
must  pass  the  Series  55  examination.* 
The  proposed  rule  contains  an 
exemption  forjijepresentatives  whose 
principal  trading  activities  involve 
executing  orddts  on  behalf  of  an 
afniiated  inve^^ent  company  which  is 
registered  with  !the  Commission  under 
the  Investment  ICompany  Act  of  1940. 
The  Associat>64  believes  the  exemption 
is  appropriate  because  such  traders 
generally  are  in  the  same  position  as 
buy-side  professionals  employed  by 
investment  companies,  who  would  not 
be  subject  to  th#  examination 
requirement. 

The  proposal  provides  that  presently 
registered  representatives  who  file  an 
appUcation  to  ttke  the  Series  55  within 
30  days  of  the  effective  date  of  the  rule 
must  pass  the  ^pries  55  examination 
within  two  yeaiils  of  the  effective  date  of 
the  rule.  A  ciuttntly  registered 
representative  who  fails  to  file  an 
appUcation  to  t^ke  the  Series  55  within 
30  days  of  the  effective  date  of  the  rule 
must  pass  the  $^ries  55  examination 
before  conductthg  the  activities 
described  in  NASD  Rule  1032(f)(1).  The 
Association  believes  that  the  two-year 
time  period  vn}\  provide  representatives 
with  sufficient  jt^me  to  study  and  to  pass 
the  Series  55  extoiination.  Hie  Series  55 
examination  will  consist  of  90 
questions,  and  candidates  will  have 
three  hours  to  complete  the 
examination.  The  passing  score  for  the 
examination  will  be  70%. 

ni.  Discussion  \ 

After  careful  i^view,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  assodetion.'  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of     • 
Sections  15(b)(7).8  i5A(b)(6).9  and 
15A(g)(3).»«>  of  <he  Act.  Section 
15(b)(7) "  stated  ithat  a  registered  broker 
or  dealer  may  nkjt  effect  any  transaction, 
or  induce  the  pti^t:hase  or  sale  of,  any 
security  unless  BUch  broker  or  dealer 
meets  such  standards  of  operational 
capability  and  aB  those  associated  with 
such  broker  or  dealer  meet  certain 


■Representatives  *fco  have  been  "grandfathered" 
from  taking  the  Series  7  or  the  Series  62  will  not 
be  required  to  take  either  examination  in  order  to 
take  the  Series  55.  Sef  Amendment  No.  1,  supra 
note  3.  '  I 

'In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competitior,  and  capital  formation.  15 
U.S.C.  78c(f). 

•15U.S.C.  78o(b)(^L 
•l5U.S.C78o-3(i|>(8J. 
'»15U.S.C7Bo-3(|)(3). 
"  15  U.S.C  78o(b)|( '). 


Standards  of  training,  experience, 
competence,  and  siich  other 
qualifications  as  the  Commission  finds 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  Section 
15A(b)(6) "  requires,  in  relevant  part, 
that  the  rules  of  a  registered  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  as  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public 
interests.  Section  15A(g)(3) "  provide 
that  a  registered  national  securities 
association  may  deny  membership  to,  or 
condition  the  membership  of,  a 
registered  broker  or  dealer  if  such  broker 
or  dealer  does  not  meet  the  requisite 
standards  of  knowledge  and 
competence. 

The  Commission  believes  that  the 
Series  55  examination  will  help  to 
ensiun  that  registered  representatives 
required  to  take  the  examination  have 
adequate  knowledge  of  current  NASD 
rules  and  of  the  Act.  The  Commission 
recognizes  the  importance  to  investors 
of  the  NASD's  efforts  to  ensure  that 
registered  persons  have  an  appropriate 
level  of  knowledge  and  expertise 
regarding  applicable  laws  and 
regulations.  By  helping  to  establish  this 
level  of  knowledge,  the  Cranmission 
believes  that  the  Series  55  examination 
will  help  registered  representatives 
carry  out  their  responsibilities  under  the 
federal  securities  laws. 

The  Commission  believes  that  the 
proposed  examination  focuses  on 
relevant  subject  matter  in  view  of 
changes  in  applicable  laws,  rules, 
regulations  and  industry  practices.  The 
Commission  further  believes  that  the 
topics  covered  by  the  Series  55 
examination  are  appropriate  and 
include  a  reasonably  broad  range  of 
subject  matter.  Finally,  the  Commission 
believes  that  the  two-year  time  period 
provided  for  currently  registered 
representatives  to  pass  the  examination 
is  reasonable  and  should  provide 
currently  registered  representatives  with 
sufficient  time  to  prepare  for  the 
examination.  1* 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-97- 


"15  U.S.C.  78o-3(b)(6). 

"15U.S.C.  78o-3(gK3). 

'♦As  noted  above,  registered  persons  who  file  an 
application  to  take  the  Series  55  examination 
within  thirty  days  after  the  effective  date  of  the  rule 
must  pass  the  Series  55  within  two  years  of  the 
effective  date  of  the  rule. 

"15U.S.C.  78s(bK2). 


21),  including  Amendment  No.  1,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '• 

Margaret  R  McFarUnd, 

Deputy  Secretary. 

IFR  Doc.  98-539  Filed  1-8-96;  8:45  ami 
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Self-Regulatory  Organizations;  ttio 
Options  CIsaring  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accsleratad  Approval  of  a  Proposed 
Rule  Changs  Rsiating  to  ths 
EstaMishmsnt  of  a  Ssrvics  Providing 
Thsorotical  Profit  and  Loss  Valuss  for 
Use  in  Csicuiating  Net  Capital 
Rsqulrsmsnts  for  Listed  Options  and 
Rslatsd  Positions  and  Rsiating  to  Fsss 

and  Ctiargss  Assooiatsd  With  ttM  New 
Ssrvics 

December  31, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  29, 1997,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
OCC-97-19)  as  described  in  Items  I  and 
n  below,  which  items  have  been 
primarily  prepared  by  OCC.  The 
commission  is  pubUshing  this  notice 
and  order  to  solicit  comments  from 
interested  parties  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Oi^  anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
OCC  to  provide  to  its  clearing  members 
and  to  broker-dealers  that  are  not  OCC 
clearing  members  a  new  service  which 
will  provide  theoretical  profit  and  loss 
values  for  broker-dealers'  use  in 
calculating  their  net  capital 
requirements  imder  the  Commission's 
uniform  net  capital  rule  ^  for  listed 
options  and  related  positions.  OCC  also 
is  proposing  to  amend  its  schedule  of 
fees  to  include  fees  for  the  new  service.* 


'•  17  CFR  200.30-3(a)(l2). 
'  15  U.S.C.  78s  (b)(1) 
'Rule  15C3-1. 17  CFR  240.15C3-1. 
>  OCC's  proposed  schedule  of  fees  for  the  new 
service  is  attached  to  this  release  as  Exhibit  1. 
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n.  Self-Regulattny  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
(X)C  included  stateihents  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
have  been  e>£amined  at  the  places 
specified  in  Item  TV  below.  (XC  has 
prepared  sununaries,  as  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  these  statements.* 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

On  February  6, 1997,  the  Commission 
adopted  amendments  to  its  uniform  net 
capital  rule.'  The  amendments  allovv 
broker-dealers  to  use  theoretical  options 
pricing  models  to  determine  net  capital 
requirements  for  Usted  options  and 
related  positions. 

In  the  release  adopting  the 
amendments  ("Adopting  Release").'  the 
Commission  discusses  a  pilot  program 
that  it  had  sponsored  to  evaluate  a  risk- 
based  haircut  system.  OCC  and  the 
Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  had  been  invited 
by  the  Commission's  Division  of  Market 
Regulation  ("Division")  to  participate  in 
the  pilot  program.  In  connection  with 
the  pilot  program  and  with  the 
concurrence  of  the  Division,  OCC 
developed  the  software  and  carried  out 
the  operations  to  calculate  risk-based 
haircuts.  Under  the  Commission's 
release  proposing  the  amendments  '  and 
under  the  Division's  no-action  letter" 
regarding  risk-based  haircuts,  broker- 
dealers  in  the  pilot  were  required  to  use 
OCC's  theoretical  intermarket  margining 
system  to  determine  theoretical  option 
prices. 

OCC  believes  that  the  pilot  program 
confirmed  the  theory  that  a  risk-based 
haircut  system  reflects  the  risk  inherent 
in  options  positions  more  accurately 
than  systems  used  previously  and  that 
it  significantly  reduces  haircuts  for 
accounts  having  primarily  hedged 


*The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 

»  Securities  Exchange  Act  Release  No.  38248 
(February  6. 1997).  62  FR  6474  (February  12. 1997). 
The  amendments  adopted  in  the  release  took  effect 
on  September  l,  1997. 

*W. 

'  Securities  Exchange  Act  Release  No.  33761 
(March  15. 1994).  59  FR  13275  (March  21. 1994). 

•  Letter  from  Brandon  Becker.  Division  of  Market 
Regulation,  Commission,  to  Mary  L.  Bender,  First 
Vice  President.  CBOE,  and  to  Timothy  Hinkas.  Vice 
President.  OCC  (March  15.  1994). 


positions.  In  the  Adopting  Release,  the 
Commission  recognizes  the  pilot 
program's  findings  and  allows  all 
broker-dealers  to  eimploy  theoretical 
option  pricing  models  in  determining 
net  capital  requirements  for  listed 
options  and  related  positions.  In 
addition,  the  Adopting  Release  states 
that  OCC's  theoretical  options  pricing 
methodology  is  deemed  to  be  an 
approved  model  for  calculating  haircuts 
under  the  net  capital  rule  for  a  period 
of  two  years  from  the  effective  date  of 
the  amendments  to  the  net  capital  rule 
adopted  in  the  Release." 

During  both  the  pilot  program  and  the 
period  after  effectiveness  of  the 
amendments  to  the  uniform  net  capital 
rule,  OCC  has  provided  the  theoretical 
profit  and  loss  values  hee  of  charge  to 
broker-dealers  using  its  service. 
Beginning  January  1.  1998,  OCC  intends 
to  begin  charging  OCC  clearing  members 
for  theoretical  profit  and  loss  values. 
OCC  also  will  provide  theoretical  profit 
and  loss  values  to  broker-dealers  that 
are  not  clearing  members  and  will  use 
the  same  fee  structure.  The  proposed  fee 
structure  is  based  on  the  ongoing 
operational  costs  that  OCC  will  incur  to 
provide  the  service  to  broker-dealers 
regardless  of  whether-they  are  OCC 
clearing  members.  The  fee' structure  for 
OCC's  theoretical  profit  and  loss  value 
service  is  attached  as  Exhibit  1. 

Operationally,  OCC  will  provide 
theoretical  profit  and  loss  values  to 
broker-dealers  through  two  means:  (1) 
By  computer  interface  or  (2)  by  dial-up 
access  through  OCC's  theoretical 
information  online  system  ("TIO"). 
Broker-dealers  that  choose  to  receive 
data  by  computer  interface  will  be 
required  to  receive  each  day  a  full  file 
containing  theoretical  values  for  each 
class  group.'"  Broker-dealers  that 
choose  to  receive  data  by  TIO  will  be 
able  to  receive  partial  theoretical 
information. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Act "  because  it  simplifies  the  net 
capital  treatment  of  options  and  more 
accurately  reflects  the  risk  inherent  in 
broker-dealer  option  position.  OCC  also 
believes  that  the  proposed  rule  change 
allocates  fees  in  an  equitable  manner. 


•OCC  has  informed  the  Commission  (hat  prior  to 
the  expiration  of  the  two  year  approval  period  it 
will  clarify  the  status  of  its  theoretical  option 
pricing  model  by  appropriate  approval  from  the 
examining  authority  designated  pursuant  to  Section 
17(d)  of  the  Act.  15  U.S.C.  78q(d). 

'"OCC  has  informed  the  Commission  that  a  full 
file  will  contain  approximately  2000-3000  class 
groups. 

"  15  U.S.C.  78q-l. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act " 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
OCC's  obligations  under  Section 
17A(b)(3){F)  because  the  use  of  OCC's 
theoretical  profit  and  loss  values  should 
increase  the  accuracy  of  the  valuation  of 
broker-dealer  option  positions.  This 
increased  accuracy  should  allow  OCC's 
clearing  members  and  other  broker- 
dealers  using  the  service  to  improve 
their  operations  and  therefore  to 
improve  the  mechanism  of  the  national 
clearance  and  settlement  system. 

In  addition.  Section  17A(b)(3)(D)  of 
the  Act "  requires.that  the  rules  of  a 
clearing  agency  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
participants.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  OCC'S  obligations  under 
Section  17A(b){3)(D)  because  the  fees  for 
the  theoretical  profit  and  loss  value 
services  are  applied  equally  to  all 
broker-dealers  using  the  service  whether 
or  not  they  are  OCC  clearing  members.  ~- 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  notice  will  allow  OCC  to 
continue  to  offer  its  theoretical  profit 
and  loss  value  service  without 
interruption.  This  is  important  because 
currently  OCC's  model  is  the  only 
approved  theoretical  options  pricing 
model. 


"15U.S.C.  7a<}-l(b)(3)(F). 
"15U.S.C78<^l(b)(3)(D). 
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of  Comments 


Interesfed  peji  sons  are  invited  to 
submit  written|(|lata,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SecibSties  and  Exchange 
Commission,  45D  Fifth  Street,  NW.. 
Washington  ix|  [20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  [the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  p.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fil|th  Street,  NW., 
Washington.  DC  120549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  Copying  at  the  principal 
office  of  OCC.  AD  submissions  should 
refer  to  the  File  [Tilo.  SR-C)CC-97-19  and 
should  be  submitted  by  January  30, 
1998. 

It  is  thereforeordered.  pursuant  to 
Section  19(b)(2)|6f  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-97-19)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  [pursuant  to  delegated 
authority.'* 

Margaret  H.  McFaitUnd, 

Deputy  Secretary. 

Exhibit  1 

Theoretical  fn vfit  ond  loss  values 
Computer  Interface: 

Monthly  fee  (;)^rbroker*)  ..      $2,000.00 
Month-end  only  (per  class 
group  for  all  class  groups 
in  the  databajse**]  (per 

broker)  j^. o.lO 

Dial-up  access  (vi^  [Theoretical 
Information  Onlflie  System) 
per  class  group  pfer  day  per 
broker**  (S2OO.O0  minimum 
and  $2,000.00  maximum  per 
month  per  brokcjii  o.lO 

•  "Per  broker"  [  ^sentially  means  "per 
seaparte  net  capit^  calculation,"  i.e.,  does 
not  mean  that  thja  charges  apply  to  each 
market-maker/specialist  whose  positions  are 
taken  into  account  calculating  a  broker's  net 
capital.  ! 

2000-3000  class  groups 


capital 
••Approximately 

(PR  Doc.  98-494  Fi  n  (d  1-8-98;  8:45  amj 

BILUNG  COOE  801»-m  ■  I 


<M7  CFR  200.30-31 1  (12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39509;  Hie  No.  SR-PTC- 
97-06] 

Self-Regulatory  Organizattone; 
Participants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctumge  Declaring  a 
Dividend 

December  31, 1997. 
'Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
December  16, 1997,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-97-05)  as 
described  in  Items  I,  U.  and  III  below, 
which  Items  have  been  prepared  by 
PTC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substances  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  declares  a 
divided  in  the  amount  of  $1.05  per 
share,  payable  on  January  20. 1998.  to 
PTC's  stockholders  of  record  as  of 
December  31, 1997. 

II.  Self-Regulatory  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Set  forth  in  sections 
(A),  (B),  and  (C)  below,  are  the  most 
significant  aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

By  letter  dated  March  27, 1989,  from 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"). 
PTC  was  prohibited  from  paying 
dividends  to  its  stocldiolders.^  By  letter 
dated  June  9. 1992,  the  Board  of 
Governors  relieved  PTC  of  the 


•  15  U.S.C  78s(b)(l). 

'  The  Commission  has  modified  parts  of  these 
statements. 

'  Letter  from  William  A.  Wiles,  Secretary  of  the 
Board.  Board  of  Governors,  to  Thomas  A.  Williams. 
Milbank.  Tweed.  Hadley  ft  McCloy  (March  27. 
1989). 


restriction  on  payment  of  dividends 
with  the  understanding  that  dividends, 
if  declared,  would  be  declared 
periodically  by  PTC's  Board  of  Directors 
and  would  be  paid  at  a  rate  not  to 
exceed  the  90-day  United  States 
Treasury  bill  rate  in  effect  at  the  time 
the  dividend  is  declared.* 

The  Commission  approved  PTC's 
practice  of  paying  dividends  out  of  net 
profits  subject  to  the  limitations 
imposed  by  the  Board  of  Governors  and 
subject  to  tiie  further  requirements  that 
(i)  prior  to  using  excess  income  from 
invested  principal  and  interest  ("P&I") 
to  pay  a  dividend,  PTC's  Board  of 
Directors  be  advised  of  any  amount 
related  to  the  investment  of  P&I  which 
has  not  been  rebated  and  is  part  of  the 
net  profits  used  to  declare  the  dividend 
and  aHirmatively  approve  the 
application  of  such  excess  P&I  income 
for  the  dividend  and  (ii)  PTC  file  a 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  each  time 
it  declares  a  dividend.' 

PTC  has  paid  dividends:  on  January 
18. 1993,  in  the  amount  of  $.52  per 
share  to  stockholders  of  record  as  of  the 
close  of  business  on  December  31, 
1992;  8  on  January  20. 1994,  in  the 
amount  $.525  per  share  to  stockholders 
of  record  as  of  the  close  of  business  on 
December  31,  1993; '  on  January  20, 
1995,  in  the  amoimt  of  $1.00  p>er  share 
to  stockholders  of  record  as  of  the  close 
of  business  on  December  31. 1994;  *  on 
December  29, 1995,  in  the  amount  of 
$.98  per  share  to  stockholders  of  record 
as  of  the  close  of  business  on  December 
21, 1995;  9  and  on  January  21, 1997,  in 
the  amount  of  $.98  per  share  to 
stockholders  as  of  the  close  of  business  • 
on  December  31. 1996.*° 

At  its  meeting  on  December  11, 1997. 
PTC's  Board  of  Directors  declared  a 
dividend  payable  on  January  20, 1998. 
in  the  amount  of  $1.05  per  share  to 
stockholders  of  record  as  of  the  close  of 
business  on  December  31. 1997.  This 
dividend  rate  does  not  exceed  the  90- 


*  Letter  from  Jennifer  J.  )ohnson,  Associate 
Secretary  to  the  Board,  Board  of  Governors,  to 
Leopold  S.  Rassnick.  Vice  President  and  General 
Counsel.  PTC  (June  9.  1992). 

'  Securities  Exchange  Act  Release  No.  31746 
(January  15. 1993),  58  FR  6319  (File  No.  SR-PTC- 
92-15). 

'Id. 

'  Securities  Exchange  Act  Release  No.  33487 
(January  18, 1994).  59  FR  3900  IFile  No.  SR-PTC- 
93-07). 

■  Securities  Exchange  Act  Release  No.  3S205 
(January  9. 1995),  59  FR  3444  (File  No.  SR-PTC- 
94-08). 

•Securities  Exchange  Act  Release  No.  36790 
Oanuary  30.  1996)  61  FR  4507  (File  No.  SR-PTC- 
95-09). 

"•Securities  Exchange  Act  Release  No.  38280 
(February  12. 1997)  62  FR  8072  (File  No.  SR-PTC- 
96-09). 
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day  United  States  Treasury  bill  rate  in 
effect  on  December  11, 1997.ii  The 
dividend  does  not  include  any  excess 
income  attributable  to  investments  of 
P&I  as  all  such  P&I  related  income  with 
respect  to  fiscal  year  ended  December 
31. 1997,  will  be  rebated  to  participants 
on  a  pro  rata  basis  based  on  the  amount 
of  P&I  disbursements  to  each 
participant 

PTC  oelieves  that  the  proposed  rule 
change  is  consistent  witn  Section 
17A(b)(3)P)  of  the  Act "  and  the  rules 
and  regulations  thereunder  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges  among 
participants. 

(B)  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self  Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

PTC  has  neither  solicited  nor  received 
comments  on  this  proposed  rule  change. 

m.  Date  ofEfliBctiTenMS  of  the 
Propaacd  Rale  Chaage  and  Timing  fiv 
Cemmissioa  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(A)(i) 
of  the  Act*'  and  subparagraph  (e)(1)  of 
Rule  19b-4  **  thereunder  because  the 
proposed  rule  ehrnige  constitutes  a 
stated  policy,  fwactice,  or  interpretation 
-with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise,  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Connents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seciuities  and  Exchange 
Conunission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


amendmmts,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fratn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  few 
inspection  and  copying  at  the  principal 
office  of  PTC  All  subinissicHis  should 
refer  to  File  No.  SR-4nt>-97-G5  and 
should  be  submitted  by  January  30, 
1998. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authwity.'' 

Maigaral  H.  McFarlaad, 

Deputy  Secretary. 

[FR  Ooc.  98-t95  Fried  1-«^^;  8:45  am] 


'  >  Th*  90-day  United  Sutes  Treasury  bill  rate,  as 
published  in  The  Wall  Street  Journal  on  December 
11.1997,  was  5.23% 

"15  U.S.C  7eq-l (b)(3)(D). 

'M5U.S.C7Bs(b)(3)(A)(i). 

'*17CFR240.19b-«(e)(l). 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  AdoiMatration 

RTCA  Special  CommHtae  ISfl/WorUng 
Group  4A:  Ijocal  Area  Augmentation 
System  (UVA^  Minimum  Aviation 
System  Performance  Stondarde 
(liASPS/Minimum  Opentienel 
Performance  Standards  (MOPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C..  Appendix  2),  notice 
is  hereby  given  fw  a  Special  Cornmittee 
159AVorI±ig  Group  4A  meeting  to  be 
held  January  26-30, 1998.  starting  at 
9:00  a.m.  on  January  26  and  concluding 
by  12:00  noon  on  January  30.  The 
meeting  will  be  held  at  the  ARINC 
Facilities.  Armapolis.  KQ3.  For  local 
arrangements,  Ms.  Camilla  Miller  may 
be  reached  at  (410)  266-4102  or 
cjm@arinc.com. 
The  agenda  will  be  as  follows: 
(1)  Chairmen's  Introductory  Remarks 
and  Introduction  of  Attendees:  (2) 
Review/ Approval  of  Minutes  of 
Previous  Meeting;  (.3)  Review  of  LAAS 
MASPS:  (a)  Appendixes  E.3,  F,  G;  (b) 
Sections  1. 4;  (c)  Completeness  Check  of 
Sections  2  and  3  and  Appendix  £.1^.2; 
(d)  Finalization  of  MASPS  Scope;  (4) 
LAAS  ICD;  (5)  LAAS  MOPS  Draft 
Review  and  EHscussion;  (6)  LAAS 
Groimd  Subsystem  Specification;  (7) 
Other  business;  (8)  Date,  Location,  and 
Agenda  of  Next  Meeting. 


"17  C3TI  200.30-3(a)(12). 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  Mr.  Harold 
Moses.  RTCA  Program  Director,  at  (202) 
833-9339  (phone),  (202)  833-9434  (fax), 
of  http://www.rtca.org  (web  site). 
Membws  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washingtcm,  D.C,  on  January  5. 

ItfvB. 

JaaJce  L.  PsIeiSt 

Designated  Official. 

[FR  Doc  98-564  Filed  l-»-98: 8:45  am) 

aajjNacooc  4ti«-i»4i 


DEPARTMENT  OF  TRANSPORTATXMI 

Federal  Higliway  Artmlniilrallon 
FHWA  Docket  No.  FHMTA-IT-aiSq 

QuaHflcation  Of  Orivars;  Waiver 
Application:  Vision 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  final  disposition. 

—  " 

SUMMARY:  The  FHWA  annoimcas  its 
decision  to  grant  the  petition  of  David 
R  Rauenhorst  for  a  waiver  of  the  visitxi 
requirement  contained  in  49  CFR 
391.41(b){10). 

EFFECTIVE  DATE:  This  decision  is 
effiBctive  on  Jnauary  9, 1998. 
FOn  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
36&->1790,  or  Ms.  Judy  Rutledge,  Office 
of  Chief  Counsel.  (202)  366-0834, 
Federal  Ifighway  Administration, 
Department  of  Transportaticm,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  firom  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPn.»ENTARY  INFORMATION:  David  R 
Rauenhorst  petitioned  the  FHWA  for  a 
waiver  of  the  vision  reqturement  in  49 
CFR  39l.41(b)(10).  which  applies  to 
drivers  of  commercial  motor  vehicles  in 
interstate  commerce.  The  FHWA 
evaluated  Mr.  Rauenhorst's  application 
on  its  merits,  as  required  by  the  decision 
in  Rauenhorst  v.  United  States 
Department  of  Transportation,  Federal 
Highway  Administration,  95  F.3d  715 
(8^  Cir.  1996),  and  made  a  preliminary 
determination  that  the  waiver  should  be 
granted.  On  July  2, 1997.  the  agency 
published  notice  of  its  preliminary 
determination  and  requested  conunents 
fit)m  the  public.  (62  FR  35881).  The 
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comment  period^  closed  on  August  1. 
1997.  Four  convnents  were  received, 
and  their  contents  were  carefully 
"  considered  by  the  FHWA  in  reaching  its 
final  decision  tOigrant  Mr.  Rauenhorst's 
petition  for  a  waiver  of  the  vision 
requirement  in  m  CFR  391.41(b)(10). 

Mr.  Rauenhorsl  i  Vision  and  Driving 
Experience         I 

The  vision  re<  i|iirement  in  49  CFR 
391.41(b)(10)  pikivides: 

A  person  is  physically  qualified  to  drive  a 
commercial  moto*  vehicle  if  that  person  has 
distant  visual  acuilkr  of  at  least  20/40 
(Snellen)  in  each  iye  without  corrective 
lenses  or  visual  acjiiity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  t)oth  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least 
70°  in  the  horizontal  Meridian  in  each  eye, 
and  the  ability  to  recognize  the  colors  of 
traffic  signals  and  devices  showing  standard 
red,  green,  and  ani^er. 

Mr.  Rauenhord  is  unable  to  meet  the 
vision  standard  |)|Bcause  a  non-driving 
accident  in  1976  caused  him  to  sustain 
a  retinal  detachment  in  his  right  eye.  As 
a  result,  vision  in  his  right  eye  is  limited 
to  finger  counting,  and  the  capability  of 
seeing  movemenj^  colors,  and  gross 
objects.  Medical  iteports  for  1995, 1996, 
and  1997  indicata  that  Mr.  Rauenhorst's 
eye  condition  is  bon-degenerative  and 
that  the  visi<Jn  ii|  the  ri^t  eye  is  stable. 
Moreover.  Mr.  R^iienhorst  has  had  20/ 
20  corrected  visiiin  in  his  left  eye  for  the 
last  three  years,  aod,  in  his  doctor's 
opinion,  can  safejly  operate  any  motor 
vehicle.  ,  i 

Whether  Mr.  RJauenhorst  can  safely 
operate  a  commercial  motor  vehicle  is 
the  critical  question  in  this  proceeding. 
Under  49  U.S.C.  81136(e).  the  FHWA 
may  waive  applk:iition  of  the  vision 
standard  to  Mr.  FJiiuenhorst  only  if  the 
agency  determin*  i  that  the  waiver  is 
consistent  with  tis  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles.  In  maki|ig  that  determination, 
the  FHWA  has  considered  not  only  the 
medical  evaluatic^^  of  Mr:  Rauenhorst's 
vision  but  also  hijsi  driving  record  and 
experience.  Mr.  Rauenhorst  has  been 
self-employed  as  a  commercial  truck 
driver  since  1974^  During  this  time,  he 
has  driven  tractoih^ailer  combinations 
more  than  2  milliian  miles  to  transport 
sugar  beets  and  bulk  commodities  for 
seed  companies.  In  the  last  ten  years, 
with  his  hmited  yijsion.  ha  has  driven  1 
million  miles  wit^ut  an  accident.  Most 
significantly,  his  driving  record  for  the 
past  3  years  refledt^  no  traffic  violations 
as  well  as  no  acci^llBnts.  This  driving 
history  demonstrates  that  Mr. 
Rauenhorst's  vision  deficiency  has  not 
compromised  his  ^ility  to  safely 


operate  a  commercial  vehicle  and  that 
he  has  adapted  his  driving  techniques  to 
accommodate  the  limited  vision  in  his 
right  eye. 

Mr.  Rauenhorst's  ability  to  operate  a 
commercial  vehicle  is  also  evidenced  by 
his  possession  of  a  valid  commercial 
driver's  license  (CDL).  Before  issuing  a 
CDL.  States  subject  the  driver  to 
knowledge  and  performance  tests 
designed  ta  evaluate  the  driver's 
qualifications  to  drive  the  vehicle  to  be 
operated.  Mr.  Rauenhorst  satisfied  the 
testing  standards  for  the  State  of 
Minnesota  and  holds  a  current  CDL  that 
was  issued  on  April  10. 1995  and  is 
valid  until  February  22, 1999.  Tha 
current  license  was  preceded  by  another 
Minnesota  CDL  which  was  effective 
ftx)m  January  31, 1991,  until  February 
22, 1995.  By  meeting  his  State's 
licensing  requirements,  Mr.  Rauenhorst 
demonstrated  his  ability  to  operate  a 
commercial  vehicle  with  his  limited 
vision  to  the  satisfaction  of  the  State. 

Basis  for  Waiver  Determination 

To  waive  application  of  49  CFR 
391.41(b)(10)  to  Mr.  Rauenhorst.  the 
FHWA  must  find  the  waiver  to  be 
consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles.  (49  U.S.C.  31136(e)).  We  find 
that  granting  the  waiver  is  consistent 
with  the  public  interest.  Mr.  Rauenhorst 
has  earned  his  living  as  a  commercial 
truck  driver  since  1974. 
notwithstanding  a  vision  deficiency 
which  disqualifies  him  from  operating  a 
vehicle  in  interstate  commerce.  This 
waiver  will  allow  him  to  broaden  his 
employment  opportunities  by  enabling 
him  to  operate  commercial  vehicles  in 
interstate  commerce.  As  a  result,  the 
economic  viability  of  his  business  may 
be  enhanced.  In  that  regard,  the  waiver 
will  allow  the  employment  of  a  person 
with  a  disability,  which  is  consistent 
with  the  pubhc  policies  expressed  in 
the  Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabifities  Act  of  1992. 
The  waiver  is  also  consistent  with  the 
safe  operation  of  commercial  motor 
vehicles.  In  reaching  this  determination, 
the  FHWA  has  relied  upon  research 
studies  designed  to  correlate  past  and 
future  driving  performance.  Copies  of 
the  several  studies  relied  upon  here 
have  been  added  to  the  docket. 

The  first  major  research  in  this  area 
was  done  in  England  by  Greenwood  and 
Yule  in  1920.  Subsequent  studies, 
building  on  that  model,  concluded  that 
accident  rates  for  the  same  individual 
exposed  to  certain  risks  for  two  different 
time  periods  vary  only  slightly.  (See 
Bates  and  Neyman,  University  of 
California  Publications  in  Statistics, 
April  1952.)  Other  studies  demonstrated 


theories  of  predicting  accident 
proneness  from  accident  history 
coupled  with  other  factors.  Tliese 
factors,  such  as  age,  sex,  geographic 
location,  mileage  driven  and  conviction 
history,  are  used  every  day  by  insurance 
companies  and  motor  vehicle  bureaus  to 
predict  the  probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June,  1971).  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  California 
study  used  three  consecutive  years  of 
data,  comparing  the  experience  of 
drivers  in  the  first  two  years  with  the 
experience  of  those  same  drivers  the 
final  year. 

Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his 
past  record  of  accidents  and  traffic 
violations.  Mr.  Rauenhorst's  driving 
record  reflects  that  he  has  had  no 
accidents  or  traffic  violations  in  the  past 
three  years.  He  established  this  record 
while  driving  with  the  limited  vision 
caused  by  the  retinal  detachment  in 
1976.  a  fact  which  demonstrates  that  he 
has  adapted  his  driving  skills  to 
accommodate  his  eye  condition. 
Because  Mr.  Rauenhorst's  driving 
history  is  the  best  predictor  of  future 
performance,  absent  any  information 
indicating  any  reduction  in  visual 
capacity  or  other  factor  essential  to  the 
driving  task,  the  FHWA  has  determined 
that  his  ability  to  drive  safely  can  be 
projected  into  the  future  and  that 
waiving  application  of  the  vision 
standard  is  consistent  with  the  safe 
operudon  of  commercial  motor  vehicles. 

In  granting  this  waiver,  the  FHWA  is 
mindful  that  vision  changes.  A 
deterioration  of  Mr.  Rauenhorst's  vision 
in  the  future  could  affect  his  ability  to 
operate  a  commercial  vehicle  as  safely 
as  he  has  in  the  past.  For  that  reason, 
the  FHWA  will  impose  conditions  on 
the  waiver  to  ensure  that  Mr. 
Rauenhorst's  vision  is  monitored 
annually.  These  conditions  are 
consistent  with  the  grandfathering 
provisions  applied  to  drivers  who 
participated  in  the  vision  waiver  study 
program.  They  are  found  at  49  CFR 
391.64(b)  and  include  the  following:  (1) 
That  Mr.  Rauenhorst  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  to  the  fact  that  his  vision 
continues  to  measure  at  least  20/40 
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(Snellen)  in  the  better  eye;  and  (b)  by  a 
medical  examiner  who  attests  to  the  fact 
that  he  is  otherwise  physically  qualified 
under  49  CFR  391.41;  (2)  that  he 
provide  a  copy  of  the  ophthalmologist 
or  optometrist  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  he 
keep  a  copy  of  the  annual  medical 
certification  in  his  driver  qualification 
file  as  long  as  he  is  self-employed  or 
provide  a  copy  to  his  employer  for 
retention  in  the  driver's  qualification 
file,  and  retain  a  copy  of  the 
certification  on  his  person  while  driving 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  FHWA  received  four  (4) 
comments  to  the  docket  in  response  to 
its  July  2. 1997,  notice  of  intent  to  grant 
Mr.  Rauenhorst's  application  for  a 
waiver.  Each  comment  has  been 
considered  by  the  FHWA  in  reaching  its 
final  determination  and  is  discussed 
below. 

The  International  Brotherhood  of 
Teamsters  (IBT)  supported  the  FHWA's 
determination  to  grant  the  waiver. 
Although  favoring  a  conservative 
approach  to  waiving  safety  standards, 
the  IBT  agreed  that  Mr.  Rauenhorst's 
stable  medical  condition,  driving 
history,  and  agreement  to  periodic 
monitoring  support  a  finding  that  the 
waiver  is  consistent  with  the  public 
interest  and  the  safe  operation  of 
commercial  motor  vehicles. 

The  comment  filed  by  the  Insurance 
Institute  for  Highway  Safety  (IIHS)  did 
not  address  Mr.  Rauenhorst's  waiver  but 
instead  urged  the  FHWA,  in  this 
proceeding  and  two  others  in  which  its 
comment  was  filed,  to  thoroughly  verify 
all  reports  of  crash  rates  made  by  drivers 
or  motor  carriers.  Noting  that  self- 
reporting  has,  in  the  past,  resulted  in 
under  reporting,  the  IIHS  observed  that 
drivers  seeking  waivers  from  medical 
qualifications  have  an  economic 
incentive  to  understate  their  crashes  and 
overstate  their  annual  mileage.  Those 
concerns  are  not  a  factor  in  this 
proceeding,  however,  because  the 
FHWA  did  not  rely  on  Mr.  Rauenhorst's 
report  of  his  accidents  and  traffic 
violations.  Instead  the  agency  required, 
and  relied  on,  a  certified  copy  of  Mr. 
Rauenhorst's  driving  record  fit>m  the 
State  of  Minnesota  to  prove  that  he  has 
had  no  accidents  or  traffic  violations  in 
the  past  three  years. 

The  American  Trucking  Associations 
(ATA)  opposes  granting  waivers  to 
drivers  who  cannot  meet  the  existing 
medical  standards.  It  believes  that  the 
ciurent  standards  ensure  that  drivers  are 
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in  sufficiently  good  health  to  drive 
safely  and  that  the  vision  standard  is 
particularly  important  because  driving 
responses  are  based  primarily  on  what 
is  seen.  If  the  waiver  is  granted, 
however,  the  ATA  agrees  that  Mr. 
Rauenhorst  should  be  subject  to  the 
same  annual  examination  requirements 
that  were  imposed  on  the 
"grandfathered"  drivers  in  FHWA 
Docket  MC-96-2.  Additionally,  it 
believes  that  Mr.  Rauenhorst  should  be 
required  to  report  his  involvement  in 
any  DOT-recordable  accident  directly  to 
the  FHWA  and  be  prohibited  from  - 
driving  until  he  has  undergone  a 
medical  and  vision  examination 
following  the  accident. 

Except  for  his  vision,  Mr. 
Rauenhorst's  health  is  not  at  issue 
because  he  meets  all  other  medical 
qualification  standards  in  49  CFR 
391.31(b).  Moreover,  the  clean  driving 
record  he  has  established  over  the  last 
three  years  with  his  limited  vision 
reflects  Mr.  Rauenhorst's  ability  to  make 
safe  and  appropriate  driving  responses 
to  visual  stimuli.  Therefore,  applying 
the  Court's  decision  in  Rauenhorst  v. 
United  States  Department  of 
Transportation,  Federal  Highway 
Administration,  the  FHWA  is  satisfied 
that  Mr.  Rauenhorst  qualifies  imder  49 
U.S.C.  31136  for  a  waiver  of  the  vision 
requirements,  subject  to  the  conditions 
enumerated  in  this  decision.  One  of 
those  conditions  requires  him  to 
undergo  annual  vision  examinations 
which  will  disclose  any  deterioration  in 
his  visual  capacity  and  will  affect  his 
qualifications  for  the  waiver.  In  view  of 
his  driving  record  and  stable  vision  over 
the  last  three  years,  there  is  no  reason 
to  believe  that  his  vision  will  play  any 
greater  role  in  a  potential  accident  them 
the  vision  of  a  driver  who  meets  the 
vision  standard.  For  that  reason,  the 
FHWA  does  not  agree  that  special 
conditions  regarding  accident  reporting 
and  driving  suspension  are  warranted. 

In  the  fourth  comment  to  the  Docket, 
the  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  questions  whether  the 
administrative  record  in  this  case 
adequately  addresses  issues  that  are 
relevant  to  the  merits  of  Mr. 
Rauenhorst's  waiver  application.  Four 
particular  issues  are  raised  in  its 
comment. 

First,  the  AHAS  does  not  think  the 
record  adequately  reflects  the 
magnitude  of  the  retinal  detachment, 
describes  the  extent  to  which  the 
detachment  has  adversely  affected  Mr. 
Rauenhorst's  vision,  or  provides  any 
analysis  of  other  aspects  of  his  vision 
such  as  depth  perception,  peripheral 
vision,  and  visual  acuity  in  the  injured 
eye.  But  Mr.  Rauenhorst's  medical 


reports  for  1995, 1996,  and  1997  are  part 
of  the  record  in  this  case  and  indicate 
that  he  can  count  fingers,  and  see 
movement,  colors,  and  gross  objects 
with  his  right  eye.  They  also  reflect  his 
doctor's  opinion  that  the  eye  condition 
is  stable,  an  opinion  which  necessarily 
considers  the  severity  of  the  retinal 
detachment.  Furthermore,  the  reports 
confirm  that  Mr.  Rauenhorst  has  20/20 
corrected  vision  in  his  lefi  eye  and, 
therefore,  provide  an  overview  of  his 
vision  which  the  FHWA  believes 
adequate  to  support  its  action  in  this 
case. 

AHAS  next  points  out  that  the  record 
contains  nothing  to  support  the  agency's 
statement  that  Mr.  Rauenhorst  has 
adapted  his  driving  skills  to 
accommodate  his  limited  vision.  We 
think  the  statement  is  supported  by  Mr.  - 
Rauenhorst's  driving  record.  That  he  has 
driven  the  last  three  years  without 
having  an  accident  or  being  convicted  of 
a  traffic  violation  demonstrates  that  he 
has  developed  driving  techniques  to 
compeusate  for  his  vision  impairment. 

As  its  third  issue,  the  AHAS  objects 
that  the  record  does  not  explain  how 
Mr.  Rauenhorst  obtained  a  CDL  in  view 
of  his  legally  disqualifying  vision 
deficiency.  Moreover,  it  wonders  why 
the  waiver  is  necessary  if  he  holds  a 
valid  CDL.  In  raising  this  issue,  the 
AHAS  has  misconstrued  thS 
relationship  between  a  CDL  and  the 
driver  qualification  standards  in  49  CFR 
391.41.  To  operate  a  commercial  motor 
vehicle  in  interstate  commerce,  a  driver 
must  have  both  a  CDL  and  a  medical 
card.  The  medical  card  is  issued  by  a 
medical  examiner  who  certifies  that  the 
driver  meets  the  physical  qualification 
standards  in  49  CFR  391.41(b).  Mr. 
Rauenhorst  cannot  meet  those  physical 
standards  due  to  his  vision,  and, 
therefore,  does  not  possess  the  medical 
card  required  to  operate  in  interstate 
commerce.. On  the  other  hand,  the  CDL 
is  issued  by  the  driver's  State  and 
authorizes  a  person  to  drive  a  particular 
kind  of  commercial  vehicle.  Although 
States  have  physical  qualification 
requirements  compatible  with  those  in 
49  CFR  391.41(b),  a  State  may  waive 
those  requirements  for  intrastate 
operations  uiider  certain  conditions. 
Thus,  it  is  possible  for  a  driver  to  obtain 
a  CDL  but  not  be  physically  qualified  to 
drive  in  interstate  commerce.  Mr. 
Rauenhorst  falls  into  this  category,  and 
consequently  his  driving  has  been 
limited  to  intrastate  commerce  even 
though  he  holds  a  valid  CDL.  With  a 
waiver  of  the  vision  requirement  in  49 
CFR  391.41(b)(10),  he  will  be  able  to 
obtain  a  medical  card  and  operatein 
interstate  commerce. 


UMI 
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Finally,  the  AHAS  notes  that  the 
record  contains  no  assessment  of  Ae 
character  of  mileage  driven  by  Mr. 
Rauenhorst.  It  (j^serts  that  intrastate 
operations  invojlVe  different  driving 
conditions  than  Interstate  operations  so 
Mr.  Rauenhorst't  mileage  must  be 
categc^zed  in  oijder  to  prc^rly  evaluate 
his  experience  uid  driving  record.  Such 
an  approach  wc^ikld  create  a  Catch-22  for 
persons  seeking  a  waiver.  Drivers  like 
Mr.  Rauenhorst  do  not  physically 
qualify  to  drive  lib  interstate  commerce. 
If  interstate  drivihg  experience  is 
required  before  obtaining  a  waiver,  a 
physically  cha^enged  driver  would 
never  qualify  fojria  waiver,  or, 
alternatively,  wbbld  be  compelled  to 
drive  illegally  in  interstate  commerce  to 
acquire  the  experience  necessary  to  be 
evaluated  for  a  tiMaiver.  The  FHWA 
cannot  sanction  4  standard  that  yields 
such  a  result.  Moreover,  intrastate     ^ 
driving  amply  te«ts  the  skills  and 
capability  of  a  dHver. 

Intrastate  drivihg  could  very  well 
expose  the  driver  to  more  congested 
urban  areas,  narrower  rural  roads,  a 
greater  variety  of  vehicles,  more 
pedestrians,  and  more  vehicle  traffic 
than  exists  on  iot^tate  highways. 
Intrastate  drivinglalso  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  For  this 
reason,  we  believe  Mr.^lauenhorst's 
intrastate  driving  lexperience  provides 
an  adequate  basi^l  for  evaluating  his 
ability  to  safely  pirate  a  Q)fV  in 
interstate  comm< 

Conclusion 

After  consideHiig  the  comments  to  the 
Docket  and  based  lupon  its  evaluation  of 
Mr.  Rauenhorst's  waiver  application  in 
accordance  with  Rauenhorst  v.  United 
States  Departweat  of  Transportation, 
Federal  Highway\Adnunistration.  the 
FHWA  waives  apj^lication  of  the  vision 
requirement  in  49  CFR  391.41(b)(10)  as 
it  applies  to  Mr.  Rauenhorst  subject  to 
the  following  conditions:  (1)  That  Mr. 
Rauenhorst  be  physically  examined 
every  year  (a)  by  ifk  ophthalmologist  or 
optometrist  who  h^ests  to  the  fiact  that 
his  vision  continues  to  measuj«  at  least 
20/40  (Snellen)  in  the  better  eye;  and  (b) 
by  a  medical  examiner  who  attests  to 
the  fact  that  he  is  otherwise  physically 
qualified^mder  49  CFR  391.41;  (2)  that 
he  provide  a  copy  bf  the 
ophthalmologist  0^  optometrist  report  to 
the  medical  examti&er  at  the  time  of  the 
annual  medical  examination;  and  (3) 
that  he  keep  a  copy  of  the  annual 
medical  certificattbn  in  his  driver 


qualification  file  as  long  as  he  is  self- 
employed  or  provide  a  copy  to  his 
employer  for  retention  in  the  driver's 
qualification  file,  and  retain  a  copy  of 
the  certification  on  his  person  while 
driving  for  presentation  to  a  duly 
authorized  Federal,  State,  or  local    r 
enforcement  official. 

Aothorily:  49  U.S.C.  31136;  23  U.S.C.  315; 
49  CFR  1.48. 

Issued  on:  December  31. 1997. 

Keniwlh  R.  Wjrkle. 

Federal  Highway  Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

_Efivironmentat  Impact  Statement  on 
the  Proposed  Commuter  Rail  Project 
Between  Everett  and  Seattte,  WA 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACnON:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Central 
Puget  Sound  Regional  Transit  Authority 
(RTA)  intend  to  prepare  an 
Environmental  Impact  Statement  (HIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
RTA  will  ensure  that  the  EIS  also 
satisfies  the  requirements  of  the 
Washington  State  Environmental  Policy 
Act  (SEPA).  The  FTA  wiU  be  the  NEPA 
lead  agency.  The  RTA  will  be  the  SEPA 
lead  agency.  Corridor  alternatives  were 
evaluated  in  a  SEPA  plan-level  EIS 
(1993)  and  in  a  Major  Investment  Study 
(1997). 

The  EIS  will  evaluate  the  Everett- 
Seattle  Commuter  Rail  Project, 
including  station  location  alternatives 
and  track  improvement/expansion 
design  variations  design  alternatives  in 
sensitive  (shoreline  and  wetland)  areas, 
along  the  35-mile  long  corridor  between 
Everett  and  Seattle,  Washington.  The 

Erojoct  will  generally,  thou^  not  solely, 
9  located  in  existing  Burlington 
Northern  Sante  Fe  Railway  (BNSF) 
right-of-way.  The  proposed  Commuter 
Rail  Project  is  intended  to  provide  peak- 
hour  commuter  rail  service  between  key 
activity  centers  along  the  corridor, 
including  two  of  the  region's  largest 
employment  centers:  Seattle  and 
Everett.  The  commuter  rail  line  will 
connect  with  the  proposed  Seattle-to- 
Tacoma/Lakewood  commuter  rail 
service,  and  the  proposed  Central  Light 
Rail  Transit  line  between  north  Seattle 


and  SeaTac,  Washington,  at  the  King 
Street  Station  in  Seattle. 

The  project  will  also  evaluate  site 
alternatives  for  a  proposed  commuter 
rail  vehicle  overnight  storage  and  light 
maintenance  facility  or  facilities.  In 
addition,  the  EIS  will  evaluate  the  no- 
build  alternative  and  any  new 
reasonable  alternatives  generated 
through  the  scoping  process. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  oi-ganizations,  and  federal, 
state,  regional,  and  local  agencies,  as 
well  as  through  meetings  with 
interested  persons.  Five  public  scoping 
meetings  will  be  held,  as  well  as  one 
interagency  scoping  meeting.  See  DATES 
below  for  details. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  RTA  by  February  20, 1998. 
See  ADDRESS  below.  Oral  comments 
should  be  made  at  one  of  the  four  public 
scoping  meetings  scheduled  below. 
Scoping  Meetings:  Public  scoping 
meetings  will  be  held  on  the  following 
days  and  locations: 
Monday,  February  2. 1998,  from  S.-OO 
p.m.  to  8:00  p.m.,  Everett  Senior 
Center,  3025  Lombard  Street,  Everett. 
WA 
Wednesday,  February  4, 1998,  from  5:00 
p.m.  to  8:00  p.m.,  Rosehill 
Community  Center,  304  Lincoln  Ave., 
Mukilteo,  WA 
Thursday,  February  5. 1998,  frxjm  5:00 
p.m.  to  8:00  p.m..  Edmonds  Public 
Library.  Library  Plaza  Room,  850 
Main  Street,  Edmonds,  WA 
Monday.  February  9. 1998  from  5:00 
p.m.  to  8K)0  p.m..  Nordic  Heritage 
Museum  Auditorium.  3014  NW  67th 
St..  Seatde,  WA 
Tuesday,  February  10. 1998.  fit)m  5:00 
p.m.  to  8:00  p.m.,  Richmond  Beach 
Congregational  Church,  Pilgrim 
Room.  1512  NW  195th  St.,  Shweline. 
WA 

A  scoping  meeting  for  governmental 
agencies  will  be  held  on  Monday. 
February  2, 1998.  between  10:00  a.m. 
and  1:00  p.m..  at  the  RTA,  1100  2nd 
Avenue,  Suite  500,  Seattle,  WA  98101- 
3423.  This  meeting  for  governmental 
agencies  will  be  held  in  the  RTA's 
fourth  floor  Board  conference  room.  All 
the  locations  for  the  scoping  meetings 
are  accessible  to  people  with 
disabilities.  People  with  special  needs 
(such  as  individuals  needing  a  language 
translator)  should  contact  the  RTA  at 
the  address  below  or  by  calling  (206) 
684-6776.  A  TDD  number  is  also 
available:  (206)  684-1395. 

Scoping  meetings  will  be  held  in  an 
"open-house"  format.  Project 
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representatives  will  be  available  to 
discuss  the  project  throughout  the  entire 
meeting.  Informational  displays  and 
written  materials  will  also  be  available 
throughout  the  entire  meeting.  In 
addition  to  written  comments,  which 
may  be  made  at  the  meeting  or  as 
described  below,  individual  oral 
comments  will  be  recorded  at  the  - 
meeting. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to:  Perry 
Weinberg,  Environmental  Compliance 
Manager,  Regional  Transit  Authority, 
1100  Second  Avenue,  Suite  500,  Seattle, 
WA  98101-3423;  fax  Number  (206)  689- 
3525. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
F.  William  Fort,  Transportation  Program 
Specialist,  Federal  Transit 
Administration,  Region  X,  915  Second 
Avenue,  Room  3142,  Seattle,  WA  98174; 
phone  number:  (206)  220-^4461. 

SUPPLBMENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  the  RTA  invite 
interested  individuals,  organizations, 
and  federal,  state,  regional  and  local 
agencies  to  participate  in  defining  the 
alternatives  within  the  corridor  to  be 
evaluated  in  the  EIS  and  identifying  any 
significant,  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  An  Environmental  Scoping 
Information  Report  describing  the 
project,  the  proposed  alternatives,  the 
impact  areas  to  be  evaluated,  the  public 
involvement  program  and  the 
preliminary  project  schedule  has  been 
prepared.  You  may  request  a  copy  of  the 
report  by  contacting  the  RTA  at  (206) 
684-6776.  Scoping  comments  may  be 
made  orally  at  the  public  scoping 
meetings  or  in  writing.  See  DATES  above 
for  locations  and  times,  and  see  the 
ADDRESSES  section  above  for  written 
comments.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  are  more  cost-effective 
or  have  fewer  environmental  impacts 
while  achieving  similar  transit 
objectives. 

Scoping  matecials  will  be  available  at 
the  meeting  or  in  advance  of  the 
meeting  by  contacting  the  RTA  at  (206) 
684-6776.  If  you  wish  to  be  placed  on 
the  mailing  list  to  receive  further 
information  as  the  project  proceeds, 
please  contact  the  following  individual 
at  the  RTA:  David  Phillip  Beal,  Program 
Manager — Project  Development, 
Commuter  Rail  Etepartment  (206)  684- 
1883. 


n.  Description  of  Study  Area  and 
Project  Need 

The  Everett-Seattle  Commuter  Rail 
Project  consists  of  a  north-south 
corridor  approximately  35  miles  long 
between  Everett  and  Seattle, 
Washington.  The  project  will  include  a 
group  of  physical  and  operational 
improvements  to  existing  tracks  and 
rights-of-way,  track,  along  with  station 
facilities  and  systems  in  order  to 
provide  commuter  rail  service.  These 
improvements  may  also  include  new 
tracks  in  some  Ideations.  Service  is 
expected  to  operate  during  peak 
commute  periods,  with  a  total  of  6  train 
trips  in  each  direction.  Trains  will 
consist  of  6  to  10  passenger  cars  pulled 
by  a  diesel  locomotive. 

Up  to  7  stations  will  be  developed  to 
serve  Seattle,  Shoreline,  Edmonds, 
Mukilteo,  Everett  and  siirrounding 
areas.  Stations  are  proposed  at  the 
following  locations:  Edmonds  Multi- 
modal, Mukilteo,  Everett  Bond  St. 
AMTRAK  station  and  Everett  Multi- 
modal station.  Provisional  stations  that 
are  currently  unfunded  but  that  will  be 
analyzed  in  this  EIS  include  stations  in 
the  Ballard  area  of  Seattle  and  the 
Richmond  Beach  area  of  Shoreline.  An 
additional,  airrently  unfunded  station 
will  be  analyzed  in  the  Seattle 
downtown/north  waterfront  area. 

Station  improvements  will  generally 
consist  of  a  platform  on  each  side  of  the 
tracks  at  most  locations,  a  canopy  over 
the  platform,  a  fare  machine,  and  related 
facilities.  Bus  access  will  be  provided  at 
all  stations.  Parking  facilities  will  be 
provided  to  serve  all  of  the  stations 
except  for  the  Seattle  waterfront  and, 
possibly,  Ballard  stations. 

Track  and  other  right-of-way 
improvements  will  be  made  to  allow 
commuter  rail  to  operate  along  this 
corridor,  which  is  extensively  used  for 
freight  operations.  The  existing  railroad 
is  double-tracked  in  most  places. 
However,  in  order  to  operate  commute 
rail  in  the  corridor,  it  will  be  necessary 
to  double-track  in  the  several  remaining 
single-track  locations.  It  will  also  be 
necessary  to  add  sidings  in  a  number  of 
locations.  The  EIS  will  analyze 
alternative  designs  for  such  facilities  to 
minimize  or  avoid  adverse  impacts  to 
sensitive  resources,  including  the 
shoreline  of  Puget  Sound  and  wetlands. 

The  proposed  commuter  rail  project 
will  provide  an  important  and  cost- 
effective  alternative  to  the  automobile  in 
the  congested  1-5  corridor.  The  » 

ridership  forecast  for  the  year  2010  is 
3,000  to  4,000  passengers/day.  Project 
need  is  described  in  the  Documentation 
of  Major  Investment  Study,  RTA,  March 


12. 1997.  This  document  is  available 
from  the  RTA  by  calling  (206)  684-6776. 

m.  Ahematives 

The  proposed  Everett-Seattle 
Commuter  Rail  Project  would  largely  be 
implemented  in  existing  BNSF  railroad 
right-of-way,  except  for  some  stations 
and  parking  facilities.  Alternatives 
relating  to  alignment  location  and  mode 
were  previously  considered  and 
dociunented  in  the  Major  Investment 
Study  (1997).  Therefore,  this  project* 
level  EIS  will  focus  on  alternative 
station  locations,  and  alternative 
locations  and/or  designs  for  track 
facilities  that  minimize  or  avoid  adverse 
impacts  on  sensitive  environmental 
resoiuces. 

To  date,  the  station  locations  and 
alternatives  proposed  for  study  in  the 
EIS  include  the  following: 

•  Seattle,  North  Downtown/ 
Waterfront  (ujifunded). 

•  Ballard  in  Seattle  (provisional). 

•  Richmond  Beach  in  Shoreline 
(provisional). 

•  Edmonds,  at  the  site  of  the 
Edmonds  Multi-modal  Facility;  or  at  the 
existing  AMTRAK  sUtion. 

•  Mukilteo.  at  the  site  of  the  proposed 
Mukilteo  Multi-modal  Facility;  or  near 
the  existing  ferry  passenger  boarding 
point  in  downtown. 

•  Everett,  at  the  existing  Bond  Street 
AMTRAK  station;  and 

•  Everett,  at  the  new  Everett  Multi- 
modal Facility. 

In  addition  to  stations,  other 
improvements  required  to  implement 
commuter  rail  include  double-tracking, 
and  construction  of  additional  sidings 
in  a  number  of  locations  to  allow 
operation  of  commuter  rail  in  a  heavily 
used  height  corridor.  Those 
improvements  are  described  in  detail  in 
the  Environmental  Scoping  Information 
Report,  which  is  available  frt>m  the 
RTA.  The  EIS  will  analyze  design 
alternatives  for  track  improvements  that 
may  have  adverse  environmental 
impacts  on  the  waters  of  Puget  Sound  or 
on  other  natural  resources  including 
wetlands.  The  design  alternatives  may 
include  rip-rap  fill,  bulkheads,  and/or 
slope  excavations. 

The  proposed  project  also  includes 
construction  of  a  commuter  rail  vehicle 
overnight  storage  and  light  maintenance 
facility  or  facilities.  Alternative 
locations  for  the  facility(ies)  will»be 
evaluated. 

The  No-Build  alternative,  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  those  currently  programmed, 
will  also  be  evaluated  in  the  EIS. 
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IV.  Probable  Efijects^otential  hupaOs 
for  Analysis 

The  FTA  and  RTA  plan  to  evaluate  in 
the  EIS  all  significant,  social,  economic, 
and  environmental  impacts  of  the 
alternatives.  The  HS  is  being  preparod 
largely  to  evaluajtb  the  potential 
environmental  impacts  on  natiual 
resources  associ^ed  with  track  and 
siding  improven)0nts  and  additions, 
which  may  involve  fill  in  shoreline  or 
wetland  areas.  Other  environmraital  and 
social  impacts  proposed  for  analysis 
include  land  use  and  neighborhood 
impacts,  traffic  aitd  parking  impacts 
near  stations,  tralffic  circulation,  visual 
impacts,  health  and  safety  impacts, 
impacts  on  cultmial  and  archaeological 
resources,  impaotis  on  parkland  areas. 
Mid  noise  and  vibration  impacts.  The 
impacts  on  natural  areas,  rare  and 
endangered  species,  and  earth,  air  and 
water  quality,  will  also  be  covered.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operations.  Reasonable 
measures  to  mitigpte  adverse  impacts 
will  be  identified^ 

V.  FTA  Proceduiies  * 

The  locally  preferred  commuter  rail 
transit  mode  and!  its  general  alignment 
were  selected  pr^jiously  on  the  basis  of 
the  evaluation  in  <he  Major  Investment 
Study  (1997).  Th0iEIS/PE  process  will 
assess  the  social,  economic  and 
environmental  iiQpacts  of  alternative 
station  locations, liiaintenance  facility 
locations,  and  tralok  designs  to  minimize 
and  mitigate  adve^  impacts.  A  draft 
EIS  will  be  pubh$hed  and  made 
available  for  public  and  agency  review 
and  comment,  and  public  hearings  will 
be  held.  On  the  basis  of  the  draft  EIS 
and  the  comments:  received,  the  RTA 
will  refine  the  project  design  and 
complete  preliminary  engineering  and 
the  final  EIS. 

Issued  on:  Januar^  5, 1998. 
Shelly  R.  Brown. 
Regional  Counsel. 
IFR  Doc.  98-491  Rlfed  1-8-98;  8:45  am] 
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DEPARTMENT  OR  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33531] 

Dallas  Area  Rapicf  Transit;  Acquisition 
and  Operation  Ettjmption— Line  of 
Union  Pacific  RaMfoad  Company 

Dallas  Area  Rapid  Transit  (DART),  a 
political  subdivision  of  the  State  of 
Texas,  has  filed  a  verified  notice  of 
exemption  under  46  CFR  1150.41  to 


acquire  approximately  1.5  miles  of  rail 
line  owned  by  Union  Pacific  Railroad 
Company  (UP)  fixim  approximately 
milepost  749.75  to  approximately 
milepost  748.25  in  the  vicinity  of 
Garland,  TX.' 

The  transaction  was  expected  to  be 
consummated  on  or  soon  after 
December  18, 1997,  the  effective  date  of 
the  exemption. 

If  the  notice  contains  folse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  Tlie  filing  of 
a  petition  to  revokie  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33531,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  EX:  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Donnelly, 
1020  Nineteenth  Street,  N.W.,  Suite  400, 
Washington,  DC  20036. 

Decided:  January  2, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  OfBce  of  Proceedings. 
Venum  A.  Williuns, 
Secretary. 
(FR  Doc.  98-581  Filed  1-8-98;  8:45  am] 

nUINQ  CODE  4«1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportatkm  Board 
[STB  Finanoe  Docket  No.  33530] 

RailTex,  Inc.,  Indiana  &  Ohio  Rail 
Corp.,  Cliiclnnati  Terminal  Railway 
Company,  Indiana  and  Ohio  Railroad, 
Inc.,  Indiana  &  Ohio  Railway  Company, 
and  Indiana  &  Ohio  Central  Railroad, 
Inc;  Corporate  Family  Transaction 
Exemption 

RailTex,  Inc.  (RailTex),'  Indiana  & 
Ohio  Rail  Corp.  (I&O),^  Cincinnati 
Terminal  Railway  Company  (CTER), 
Indiana  and  Ohio  Railroad,  Inc.  (INOH), 
Indiana  &  Ohio  Railway  Company 
(lORY),  and  Indiana  &  Ohio  Central 


'  Applicant  states  that  it  will  grant  trackage  rights 
to  UP  (or  UP's  designee)  on  the  subject  line  and  that 
freight  railroad  operations  on  the  subject  line  will 
be  conducted  by  UP  (or  UP's  designee)  pursuant  to 
the  trackage  rights.  UP  (or  UP's  designee)  will  seek 
the  Board's  approval  for  the  trackage  rights  in  a 
separate  filing. 

'  RailTex  is  a  noncarrier  which  directly  controls 
17  Class  m  raihoads  operating  in  21  states,  as  well 
as  3  rail  carriers  that  operate  in  Canada. 

2  RailTex  also  directly  controls  I*0,  a  noncarrier, 
which  controls  CTER,  INOH,  lORV,  and  lOCR,  4 
Class  in  raihoads  that  have  been  operated  as  a 
single  system. 


Raihtwd,  Inc.  (lOCR)  have  jointly  filed 
a  verified  notice  of  exemption.  CTER 
and  INOH  will  be  merged  into  lORY. 
After  consimimation  of  the  transaction, 
IftO  will  directly  control  two  Qass  III 
raikoads:  the  lORY  and  the  lOCR. 

The  transaction  was  to  be 
consummated  on  or  after  December  18, 
1997.  The  transaction  will  simpUfy 
RailTex's  corporate  structiue  and 
eliminate^xKts  associated  with  separate 
accounting,  tax,  bookkeeping  and 
reporting  functions. 

The  merger  of  CTER  and  INOH  into 
lORY  is  a  transaction  within  a  corporate 
family  of  the  type  specifically  exempted 
from  prior  review  and  approval  under 
49  CFR  1180.2(d)(3).  The  parties  state 
that  the  transaction  will  not  result  in 
changes  in  service  levels,  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C,  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
reUeve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c],  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  HI  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33530,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F  Street, 
N.W.,  Suite  225,  Washington.  IX;  20005. 

Decided:  December  31. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  98-580  Filed  1-8-98;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[TJ>.98-6] 

Revocation  of  Bay  Area  Services; 
Customs  Gauger  Approval 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  Revocation  ^Customs 
Gauger  Approval. 

SUMMARY:  Bay  Area  Services,  of  Texas  . 
Qty,  Texas,  a  Customs  approved  gauger, 
under  Section  151.13  of  the  Customs 
Regulations  (19  CFR  151.13),  was  foimd 
not  operating  in  compliance  with 
Customs  laws  and  regulations. 
S{>ecifically,  Bay  Area  Services  does  not 
have  a  valid  bond  Bled  with  Customs  as 
required  imder  Section  151.13(b)(8)  of 
the  Customs  Regulations.  Accordingly, 
pursuant  to  §  151.1 3(k)  of  the  Customs 
Regulations,  notice  is  hereby  given  that 
the  Customs  commercial  gauger 
approval  of  Bay  Area  Services  has  been 
revoked  with  prejudice. 
EFFECTIVE  DATE:  December  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marcelino  Borges,  Senior  Science 
Officer,  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1300 
Pennsylvania  Ave.,  NW,  Suite  5.5-B, 
Washington,  DC  20229  at  (202)  927- 
1060. 

Dated:  December  3. 1997. 
Geoqje  0.  Heavey, 

Director,  Laboratories  and  Scientific  Services. 
|FR  Doc.  98-586  Filed  1-8-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Ruling  98-1 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Ruling  98-1,  Limitations  on 


Benefits  and  Contributions  under 
Qualified  Plans. 

DATES:  Written  comments  should  be 
received  on  or  before  March  10, 1998  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemai  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage.  (202)  622- 
3945,  Intemai  Revenue  Service,  room 
5569, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Limitations  on  Benefits  and 
Contributions  under  Qualified  Plans. 

OMB  Number:  1545-1563. 

Revenue  Ruling  Number:  Revenue 
.  Ruling  98-1. 

Abstract:  Revenue  Ruling  98-1 
provides  guidance  on  the  limitations  on 
benefits  and  contributions  imder  section 
415  of  the  Intemai  Revenue  Code  as 
amended  by  section  1449  of  the  Small 
Business  Job  Protection  Act  of  1996, 
including  various  options  an  employer 
may  elect  when  implementing  the 
amendments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  mling  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  35,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collectioii 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemai 
revenue  law.  Generally,  tax  returns  and 
tax  retum  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 


invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stari-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  5, 1998. 
Garrick  IL  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-596  Filed  1-8-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  98-1 

AGENCY:  Intemai  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
98-1,  Nondiscrimination  Testing. 
DATES:  Written  comments  should  be 
received  on  or  before  March  10, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Krect  all  written  comments 
to  Garrick  R.  Shear,  Intemai  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Litemal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Nondiscrimination  Testing. 
OMB  Number:  1545-1579. 
Notice  Number:  Notice  98-1. 


UMI 
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Abstract:  Notitje  98-1  provides 
guidance  for  dis  qrimination  testing 
under  section  4oi(k)  and  (m)  of  the 
Internal  Revenui*  Code  as  amended  by 
section  1433(c)  and  (d)  of  the  Small 
Business  Job  Protection  Act  of  1996.  The 
guidance  is  diret^ed  to  employers 
maintaining  retirfement  plans  subject  to 
these  Code  sections. 

Current  Actions:  There  are  no  changes 
being  made  to  th^  notice  at  this  time. 

Type  ofReviei^  Extension  of  a 
currently  approved  collection. 

Affected  Publiq:  Business  or  other  for- 
profit  organizati<>hs,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
147.000.  [ 

Estimated  Tini^  Per  Respondent:  20 
minutes.  i 


Estimated  Totq 
Hours:  49,000. 


Annual  Burden 


The  following  paragraph  apphes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  \avf.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  service^ 
to  provide  information. 

Approved:  January  5. 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  98-597  Filed  1-6-98-.  8:45  ami 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1630 

Coat  Standards  and  ProoeduTM 

Correction 

In  rule  document  97-34120, 
beginning  on  page  68219,  in  the  issue  of 
Wednesday,  IDecember  31, 1997,  make 
the  following  corrections: 

1.  On  page  68219: 

a.  In  the  second  column,  in  the  first 
line,  "action"  should  read  "act". 

b.  In  the  third  column,  in  the  first 
complete  paragraph,  at  the  end  of  the 
fifth  Une,  insert  "Guide"  after  "Audit". 

2.  On  page  68222,  in  the  second 
column,  in  the  line  above  the  Paragraph 
(f)  heading,  "LSG "  should  read  "LSC". 

3.  On  page  68223,  in  the  second 
cohmm,  in  the  third  full  paragraph,  in 
the  third  line,  "supersedes"  should  read 
"supersede". 

4.  On  page  68224,  in  the  first  column, 
in  the  Section  1630.8— Recovery  of 
Disallowed  Costs  and  Other  Corrective   . 
Action  section,  in  the  seventh  line, 
"costs"  should  read  "cost". 

PART  leSCMCORRECTED] 

5.  On  page  68225,  in  the  first  coliunn, 
in  the  Authority  citation,  in  the  third 
line.  "105-11"  should  read  "105-119". 


S1630L2    [Corredad] 

6.  On  page  68225,  in  the  first  column: 

a.  In  §  1630.2(e).  in  the  sixth  line, 
the  word  "a"  should  be  removed. 

b.  In  §  163a2(f),  in  the  first  line, 
"decisions"  should  read  "decision". 

{1630.3   IporraelMq 

7.  On  page  68225.  in  the  third 
colimm,  in  §  1630.3(c)  introductory  text, 
in  the  last  line,  "circumstance"  should 
read  "circumstances". 

S163ai2    [CerrMM] 

8.  On  page  68227.  in  the  third 
colimm,  in  §  1630.12(b),  in  the  second 
line,  "an"  should  read  "in". 

aUJNQCOOK  tM»«1<B 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parta  4.  6. 8, 12, 13, 16, 19, 32, 
41, 43, 49, 52.  and  53 


(FAC  97-03;  FAR 
RIN9000-AH24 


97-772;  llamlV] 


Federal  AcquiaWon  Regulation; 
Reorganization  of  FAR  Part  13, 
Simplified  AcqutoMon  Procedurea 

Correction 

In  rule  doounent  97-31817, 
beginning  on  page  64916.  in  the  issue  of 
Tuesday,  December  9, 1997.  make  the 
following  corrections: 

1.  On  page  64917,  in  the  second 
column,  in  the  designated  paragraph  1, 


in  the  second  line.  "6"  diould  read 
"16". 

53,213    [Corractadl 

2.  On  page  64929.  in  the  table,  in  the 
Location  column,  in  the  third  entry  line. 
"3.213(c)"  should  read  "53.213(c)". 
■ajJNQ  oooc  imol  o 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMNflSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  33 


FAC  97-03;  FAR  Caaa  97-009:  llMn  X] 

RM  9000-AH81 

Federal  Acquisition  Regulation; 
Protests  to  QAO 

Correction 

In  rule  documoit  97-31823. 
beginning  on  page  64933.  in  the  issue  of 
Tuesday,  December  9, 1997,  make  the 
following  correction: 

33.104    [Correctad] 

On  page  64934,  in  the  first  column,  in 
33.104(h)(5),  in  the  last  line,  "section" 
should  read  "section — " 

■lUMQOOOE  isaMi^ 


..    r 


UMI 


column,  in 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
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48CFRPart42 
[PAC  97-03;  FAR  I 
RIN9000-AH18 


95-034;  Item  xq 


Federal  Acquisition  Regulation; 
Novation  and  Reloted  Agreements 

Correction  I 

In  rule  document  97-31824, 
beginning  on  pag^  64934,  in  the  issue  of 
Tuesday,  £)ecember  9, 1997,  make  the 
following  correctit^ns: 

42.1203    [ComctK^ 

1.  On  page  64935,  in  the  first  column, 
in  42.1203(c),  in  the  fourth  line. 
"Governments"  should  read 
"Government's' 


42.1204    [ComctMq 

2.  On  page  64935,  in  the  third 
column,  in  42.1204(g),  in  the  last  line, 
remove  "NOVATION  AGREEMENT". 

BHJJNQ  CODE  1SO»«1-0 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart52 

[FAC  97-03;  FAR  Case  95-017;  Item  III] 

RiN9000-AQ87 

Federal  Acquisition  Regulation;  Final 
Overttead  Settlement 

Correction 

In  rule  docimient  97-31816  beginning 
on  page  64915,  in  the  issue  of  Tuesday. 


December  9. 1997,  make  the  following 
corrections: 

1.  On  page  64915,  in  the  second 
coliunn,  in  the  Background  section,  in 
the  first  bulleted  paragraph,  in  the  last 
line,  "contractors"  should  read 
"contractor's". 

52.210-13    [Con«cted] 

2.  On  page  64916,  in  the  first  column, 
in  52.216-13,  in  the  second  line. 
"Payment  Facilities"  should  read 
"Payment— Facihties". 

BILUNO  CODE  1SOS41-0 
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Environmental 
Protection  Agency 


40  CFR  Parts  122  and  123 
National  Pollutant  Discharge  Elimination 
System— Proposed  Regulations  for 
Revision  of  tlie  Water  Pollution  Control 
Program  Addressing  Storm  Water 
Discharges;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  123 

[Na  W-07-12  (PropoMd  Ruto)  and  Na  W- 
97-15  Onformation  Collaction  Raquast); 
FRL-S037-8] 

RIN  2040-AC82 

National  Pollutant  Discharga 
Elimination  System — Proposed 
Itogulations  for  Revision  of  the  Water 
Pollution  Control  Program  Addressing 
Slomi  Water  Discharges 

AQBICY:  Environmental  Protection 
Agency  CEPA). 
ACnON:  Proposed  rule. 

summary:  The  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
existing  storm  water  program  (Phase  I] 
is  resulting  in  significant  improvement 
of  siu-face  water  quality  in  the  United 
States  by  reducing  polluted  runoff  ht>m 
a  large  number  of  priority  sources, 
including  ma)or  industrial  facilities, 
large  and  mediimi  dty  storm  sewers 
("municipal  separate  storm  sewer 
^|«tems"  or  "MS4s"),  as  well  as 
construction  sites  that  disturb  5  or  more 
acres.  Today's  proposed  NPDES  storm 
water  regulations  (Phase  11),  which  will 
be  finalized  by  March  1, 1999,  would 
expand  this  existing  national  program  to 
analler  municipalities  and  construction 
sites  that  distiu^  1  to  5  acres.  In  this 
expansion,  EPA  is  proposing  "safety 
valves"  which  would  allow  certain 
soiirces  to  be  excluded  from  the  national 
program  based  on  the  lack  of  impact  on 
water  quality,  as  well  as  to  pull  in  other 
sources  not  regulated  on  a  national  basis 
based  on  localized  adverse  impact  on 
water  quality.  Finally,  EPA  is  proposing 
to  conditionally  exclude  from  the 
NPDES  storm  water  program,  industrial 
facilities  that  have  "no  exposure"  of 
industrial  activities  to  storm  water, 
thereby  reducing  application  of  the 
program  to  many  industrial  activities 
currently  covered  by  the  program  that 
have  no  industrial  storm  water 
discharges.  This  rule  would  establish  a 
cost  effective,  flexible  approach  for 
reducing  negative  environmental  impact 
by  storm  water  discharges  from  these 
aurently  imregulated  sources. 
The  "National  Water  Quality 
Inventory.  1994  Report  to  Congress" 
indicates  that  storm  water  discharges 
from  a  variety  of  sources  including 
separate  storm  sewers,  construction, 
waste  disposal,  and  resource  extraction 
activities  are  major  causes  of  water 
quality  impairment;  roughly  46  percent 
of  the  identified  cases  of  water  quality 
impairment  of  estuarine  square  miles 


siuveyed,  for  example,  are  attributable 
to  storm  sewer  runoff.  EPA  believes  that 
the  implementation  of  the  six  minimum 
measures,  which  focus  on  a  "best 
management  practices"  (BMP) 
approach,  identified  for  the  small 
municipalities  in  this  proposal  should 
significantly  reduce  pollutants  in  urban 
storm  water  compared  to  existing  levels 
in  a  cost  effective  manner.  If  after 
implementing  the  six  minimiun 
measures  there  is  still  a  water  quality 
problem,  the  municipality  would 
expand  or  use  better  tailored  BMPs  in 
their  minimum  measiu«s  to  result  in 
water  quality  improvement.  Similarly, 
EPA  believes  that  implementation  of 
BMP  controls  at  small  construction  sites 
will  also  result  in  a  significant  reduction 
is  pollutant  discharges  and  an 
improvement  in  surface  water  quality. 
EPA  believes  this  rule  wall  cost 
significantly  less  than  the  existing  1995 
rule  that  is  currently  in  place,  and  wUl 
result  in  significant  monetized  financial, 
recreational  and  health  benefits,  as  well 
as  benefits  that  EPA  has  been  unable  to 
monetize,  including  reduced  scouring 
and  erosion  of  streambeds.  improved 
aesthetic  quality  of  waters,  reduced 
eutrophication  of  aquatic  systems, 
benefit  to  wildlife  and  endangered  and 
threatened  species,  tourism  biniefitSi 
biodiversity  benefits  and  reduced  siting 
costs  of  reservoirs.  In  addition,  there 
will  be  an  economic  savings  firom  the 
proposed  "no  exposiue"  streamlining. 
The  rule  would  provide  for  a  NPDES 
program  approach  that:  encourages  the 
use  of  general  permits,  provides 
flexibility  for  njunicipalities  to 
determine  the  nature  of  storm  water 
controls,  provides  flexibility  in  use  of 
watershed  approaches,  is  consistent 
with  the  existing  storm  water  Phase  I 
program,  recognizes  and  includes 
existing  programs,  utilizes  the  existing 
NPDES  program  which  is  Federally 
enforceable  and  takes  advantage  of 
existing  structures  and  mechanisms  for 
public  participation.  EPA  is  inviting 
comment  on  alternative  approaches  that 
may  be  available  to  allow  efficient  and 
effective  targeting  of  environmental 
problems  for  the  Phase  H  program, 
without  extension  of  the  NPDES 
program  to  Phase  II  dischargers.  EPA  is 
committed  to  continue  seeking  the  input 
of  all  stakeholders  in  the  development 
of  this  proposed  rule,  including 
continuing  to  seek  input  and  advice 
from  the  Phase  II  Subcommittee  of  the 
Urban  Wet  Weather  Flows  Federal 
Advisory  Committee  which  was 
established  in  1995. 
DATES:  Public  Comment  Period  for  the 
Proposed  Rule  and  Information 
Collection  Request  (ICR).  The  public 


comment  period  for  this  proposed  rule 
and  ICR  will  be  from  date  of  pubUcation 
in  the  Federal  Register  imtil  April  9, 
1998. 

Public  Meetings/Hearings.  The  public 
meetings/hearings  will  include  a 
presentation  on  the  proposed  rule  and 
allow  interested  parties  the  opportimity 
to  provide  written  and/or  oral 
comments  for  the  official  record.  Public 
meetings/hearings  will  be  held  at  the 
times  and  locations  provided  below.  If 
all  statements  are  finished  before  4:00 
pm  the  hearings  may  be  finished  early. 
The  hearing  dates  are: 

1.  February  23, 1998, 1:00  p.m.  to  4:00 

p.m..  Washington,  DC 

2.  February  25, 1998, 1:00  p.m.  to  4:00 

Sm.,  Boston,  Massachusetts 
ruary  27, 1998. 1:00  p.m.  to  4:00 
p.m..  Atlanta,  Georgia 

4.  March  2, 1998, 1:00  p.m.  to  4:00  p.m., 

Chicago,  Illinois 

5.  March  4. 1998, 1:00  p.m.  to  4:00  p.m., 

Dallas,  Texas 

6.  March  6, 1998.  IKK)  p.m.  to  4:00  p.m., 

San  Francisco,  California 
ADDRESSES:  Public  Comments.  All 
public  comments  regarding  the 
proposed  rule  shall  be  submitted  by 
mail  to:  "ATTN:  Storm  Water  Proposed 
Rule  Comment  Clerk— W-97-12,  Water 
Docket,  Mail  Code  4101.  EPA;  401  M 
Street,  SW;  Washington,  DC  20460."  All 
public  comments  regarding  the 
proposed  amendment  to  the  ICR  shall  be 
submitted  by  mail  to:  "ATTN:  Storm 
Water  Proposed  Rule  ICR  Comment 
Clerk— W-97-15,  Water  Docket,  Mail 
Code  4101,  EPA;  401  M  Street,  SW. 
Washington.  DC  20460"  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  D.C.  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
Comments  may  also  be  submitted 
electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  or  forms  of  encryption. 
Electronic  conunents  must  be  identified 
by  the  docket  number  (W-97-12  (storm 
water  proposed  rule)  and  W-97-15 
(storm  water  proposed  rule  ICR)). 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
format  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 
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To  ensure  tli«t  EPA  can  read, 
understand  and  therefore  properly 
respond  to  pu^ic  conunents,  EPA 
would  prefer  that  commenters  cite, 
where  possible,  the  paragraph(s)  or 
sections  in  the  proposed  rule  language, 
preamble  or  supporting  documents  to 
which  the  comment  refers.  Commenters 
should  use  a  separate  paragraph  for  each 
issue  discussed), 

Public  HearSigs.  The  hearing 
locations  are:  |        ' 

1.  Washington!  PC— Auditorium  of  the 

USEPA  Edi^cation  Center.  401  M  St. 
SW.  Washjitigton.  DC  20460 

2.  Boston— John  A.  Volpe  National 

Transportation  Systems  Center— 
AuditoriuM  (Bide.  #2),  55 
Broadwayl-i-Kendall  Square, 
Cambridg^j  MA  02142 

3.  Atlanta— Atlanta  Federal  Center, 

(Room  C,  At'C  Conference  Center), 
61  Forsyth  pt.  SW.  Atlanta,  GA 
30303-3104 

4.  Chicago— UifePA  Region  5  (Rm  331) 

77  W.  Jackson  Blvd.,  Chicago,  IL 
60604-^35^ 

5.  Dallas— USEPA  Region  6  (Regional 

Conference  Room,  12th  floor),  1445 
Ross  Ave.,  Dallas,  TX  75202-2733 

6.  San  Francisco— USEPA  Region  9 

(Marianas/  palau  Room,  First 
Floor),  75  Hawthorne  Street,  San 
Francisco.  ^  94105-3901 
Docket.  The  Complete  administrative 
record  for  the  proposed  rule  and  the  ICR 
have  been  established  under  docket 
numbers  W-97«12  (proposed  rule)  and 
W-97-15  (ICR);  and  includes 
supporting  doct^entation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  Copjibs  of  information  in  the 
record  are  avaiUble  upon  request.  A 
reasonable  fee  may  be  charged  for 
copying.  The  record  is  available  for 
inspection  and  copying  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays  at  the  Water 
Docket,  EPA,  Room  2616,  401  M  Street, 
SW,  Washingtoi^,  D.C.  For  access  to 
docket  materials^  please  call  202/260- 
3027  to  schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Utting,  Office  of  Wastewater 
Management,  Environmental  Protection 
Agency,  Mail  Code  4203,  401  M  Street, 
SW,  Washington.  DC  20460;  (202)  260- 
5816;  sw2@epamail.epa.gov. 

SUPPLBKIOITARY  INFORMATION:  Entities 
potentially  regulated  by  this  action 
include: 


Category 


Federal  Govern- 
ment. 


Examples  of  regulated 
entities 


Owners  or  operators  of 
municipal  separate 
storm  sewer  systems. 


Category 


Trit)al  Govern- 
ment. 


State  Govenv 
ment. 


Local  Gov«m- 
menL 


Examples  of  regulated 
entities 


Industry 


Construction  Ac- 
tivity. 
Publtc 


Owners  or  operators  of  a 
separate  storm  sewer 
system,  or  dischargers 
of  storm  water  associ- 
ated with  industrial  ac- 
tivity. 

Owners  or  operators  of 
small  muniapal  sepa- 
rate sto^  sewer  sys- 
tems. 

Owners  or  operators  of 
small  munidpat  sepa- 
rate storm  sewer  sys- 
tems (serving  popu- 
lations less  than 
100,000)  and  municipal 
construction  and  indus- 
trial activities. 

Owners  or  operators  of 
industrial  facilities  who 
may  t>e  dischargers  of 
storm  water  associated 
with  industrial  or  other 
activity. 

Construction  site  owners 
or  operators. 

Persons  who  may  want  to 
participate  in  the  peti- 
tion process. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  you 
are  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  §§  122.26(b)(15),  122.31, 
122.32,  and  123.35  of  the  proposed  rule. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Table  of  Contents 

I.  Background 

A.  Water  Quality  Concems/Enviroiunental 
Impacts 

1.  Studies  and  Assessments  of  Storm  Water 
Runoff 

a.  Urban  Development 

b.  Illicit  Discharges 

c  Construction  Site  Runoff 

d.  Improper  Disposal  of  Materials 

B.  Statutory  Background 

C  EPA's  Reports  to  Congress 

D.  EPA  Regulations  for  the  NPDES  Program 
for  Storm  Water 

E.  EPA  Outreach  Efforts 

F.  The  FACA  Committee  Effort 

G.  Related  Nonpoint  Source  Programs 

1.  Section  319  of  the  Clean  Water  Act 

2.  Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments 


n 


D. 
1. 

2. 
3. 
4. 


H.  Watershed-based  Approach  for  Water 

Quality  Programs 
.  Description  of  Proposed  Program 

A.  Overview 

1.  Objectives  EPA  Seeks  to  Achieve  in 
Today's  Proposal 

2.  General  Requirements  for  Regulated 
Entities  Under  Today's  Proposal 

3.  Intention  of  Today's  Proposal  With  the 
Existing  Storm  Water  Pro-am 

4.  General  Permits 

5.  Tool  Box 

6.  Deadlines  EstabUshed  in  Today's 
Proposal 

B.  Readable  Regulations 
C  Program  Framework 

1.  Today's  Approach— The  NPDES 
Program  Approach 

2.  Alternatives  Considered 
a.  State  Alternative  Non-NPDES  Program 
i.  Alternative  Overview 
ii.  State-Proposed  Program  Criteria 
iii.  Proposed  Procedure  for  Approval  and 

Periodic  Review 
iv.  Proposed  Procedure  for  Disapproval 

3.  Permits  Versus  Non-Permits 
Federal  Role 

Develop  Overall  Framework  of  the 
Program 

Encourage  Use  of  a  Watershed  Approach 
Provide  Financial  Assistance 
Implement  the  Program  for  Non-NPDES 
Authorized  States,  Tribes,  and 
Territories 

5.  Oversee  State  Programs 

6.  Comply  with  Applicable  Requirements 
as  a  Discharger 

E.  State  Role 

1.  Develop  the  Program 

2.  Comply  With  Applicable  Requirements 
as  a  Discharger 

3.  Communicate  with  EPA 

F.  Tribal  Role 

1.  Background 

a.  EPA's  Indian  Policy 

b.  Existing  NPDES  R^ulations  for  Storm 
Water 

2.  Today's  Proposal 

3.  Other  Relevant  Issues 

G.  NPDES  Permitting  Authority's  Role  for 
the  CWA  section  402(p)(6)  Municipal 
Program 

1.  Comply  With  Other  Requirements 

2.  Designate  Sources 

a.  Develop  Designation  Criteria 

b.  Apply  Designation  Criteria 

c.  Designate  Physically  Interconnected 
Municipal  Separate  Storm  Sewer 
Systems 

d.  Address  Public  Petition  for  Designation 

3.  Provide  Waivers 

4.  Issue  Permits 

5.  Support  and  Oversee  the  Local  Programs 
H.  Municipal  Role 

1.  Scope  of  Today's  Proposal 

2.  Mimicipal  Definition 

a.  Nationwide  ("Automatic")  Designation 
i.  Urbanized  Area  Description 

ii.  Urbanized  Area  Profiles 

iii.  Rationale  for  Using  Urbanized  Areas 

b.  Municipal  Designation  by  the  Permitting 
Authority 

c  Waiving  the  Requirements  for  Regulated 
Small  Municipal  Separate  Storm  Sewer 
Systems 

i.  Combined  Sewer  Systems 
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d.  Designation  Alternatives  Considered — 

Preliminary  Options 
i.  Designation  Option  1 
ii.  Designation  Option  2 
iii.  Designation  Caption  3 
3.  Municipal  Permit  Requirements 

a.  Program  Requirements — ^Minimum 
Control  Measures 

i.  Public  Education  and  Outreach  on  Storm 

Water  Impacts 
ii.  Public  Involvement/Participation 
iii.  Illicit  Discharge  Detection  and 

Elimination 
iv.  Construction  Site  Storm  Water  Runoff 

Control 
V.  Post-Construction  Storm  Water 

Management  in  New  Development  and 

Redevelopment 
vi.  Pollution  Prevention/Good 

Housekeeping  for  Municipal  Operations 
vii.  Satisfaction  of  Minimum  Measure 

Obligations 

b.  Application  Requirements,  Including 
Notice  of  Intent 

c  Evaluation  and  Assessment 

i.  Record  Keeping 

ii.  Reporting 

iii.  Permit-As-A-Shield 

d.  Other  Applicable  NPDES  Requirements 

e.  Enforceability 

f.  Deadlines 

g.  Reevaluation  of  Rule 

I.  Other  Designated  Storm  Water 
Discharges 

1.  Background 

2.  Construction 

a.  Scope 

b.  Waivers 

c.  Permit  Process  and  Administration 

d.  Cross-Refierencing  State/Local  Erosion 
and  Sediment  Control  Programs 

e.  Alternative  Approaches 

3.  Other  Sources 

4.  Residual  Designation  Authority 
J.  Conditional  Exemption  for  "No 

Exposure"  of  Industrial  Activities  and 
Materials  to  Storm  Water 

1.  Background 

2.  Definition  of  "No  Exposure" 

3.  Options  Considered 

K.  Public  Involvement/Public  Role 
L  Water  Quality  Issues 

1.  Water  Quality  Standards 
a.  Permitting  Policy 

2.  Total  Maximum  Daily  Loads  (TMDLs) 

3.  Anti-backsliding 

4.  Monitoring 

m.  Paperwrork  Reduction  Act 

IV.  ExecuUve  Order  12866 

V.  Unfunded  Mandates  Refonn  Act/ 

Executive  Order  12875 

A.  UMRA  Section  202  Written  Statement 

B.  Description  of  Intergovernmental 
Consultation 

C  Selection  of  the  Least  Costly,  Most  Cost- 
Effactive  or  Least  Burdensome 
Alternative  That  Achieves  the  Objectives 
of  the  Statute 

D.  Small  Government  Agency  Plan 

VI.  Executive  Order  12898 
Vn.  Regulatory  Flexibility  Act 

A.  Economic  Impact  on  Small  Entities 

B.  SBREFA  Panel  Process 

VIII.  National  Technology  Transfer  and 
Advancement  Act 

Legal  Authority:  33  U.S.C  1311;  33  U.S.C 
1342;  33  U.S.C  1361. 


CFR  atation:  40  CFR  122;  40  CFR  123. 

I.  Background 

A.  Water  Quality  Concerns/ 
Environmental  Impacts 

In  1972,  Congress  amended  the 
Federal  Water  Pollution  Control  Act 
(referred  to  as  the  Clean  Water  Act 
(CWA))  to  prohibit  the  discharge  of  any 
pollutant  to  waters  of  the  United  States 
from  a  point  source  unless  the  discharge 
is  authorized  by  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  The  NPDES  program  is  a  permit 
program  designed  to  regulate  point 
source  discharges. 

Initial  efforts  to  improve  water  quality 
imder  the  NPDES  program  primarily 
focused  on  reducing  pollutants  in 
industrial  process  wastewater  and 
municipal  sewage.  This  focus  developed 
because  many  sources  of  industrial 
process  wastewater  and  municipal 
sewage  were  not  adequately  controlled 
and  represented  immediate  and  pressing 
environmental  problems.  Furthermore, 
these  discharges  were  easily  identified 
as  responsible  for  poor,  often  drastically 
degraded,  water  quality  conditions. 

As  pollution  control  measures  for 
industrial  prt)cess  wastewater  and 
municipal  sewage  were  further 
developed,  refined,  and  implemented,  it 
became  increasingly  evident  that  more 
diffuse  soiutss  of  water  pollution  were 
significant  causes  of  water  quality 
impairments.  Specifically,  storm  water 
runoff  draining  large>surface  areas,  such 
as  agricultural  and  urban  land,  was 
found  to  be  a  major  cause  of  adverse 
water  quality  impairment,  including 
nonattainment  of  designated  uses.  Ln 
1987,  Congress  amended  the  CWA  to 
require  implementation  of  a 
comprehensive  approach  for  addressing 
storm  water  discharges  under  the 
NPDES  program.  Storm  water 
discharges  have  a  number  of 
environmental  effects  that  can  occur 
from  land  development,  illicit 
dischai^ges,  construction  site  runoff,  and 
improper  disposal  of  materials.  The 
following  section  entitled.  Studies  and 
Assessments  of  Storm  Water  Rimoff. 
discusses  these  foiu*  issues.  Problems 
can  also  occur  &t>m  agricultural  storm 
water  discharges  and  return  flows  bom 
irrigated  agricultiue.  This  area  of 
concern,  however,  is  statutorily 
exempted  bom  regtilation  under  the 
NPDES  program  (see  CWA  section 
502(14)).  Other  sources  may  be  of 
concern  in  certain  areas  and  can  be 
addressed  on  a  case-by-case  (or 
category-by-category)  basis  through  the 
NPDES  permitting  authority's 
designation  authority. 


Storm  water  runoff  from  lands 
modified  by  human  activides  can  harm 
surface  water  resources,  and.  in  turn, 
violate  water  quality  standards,  in  two 
ways:  (1)  by  changing  natural 
hydrologic  patterns  and  (2)  by  elevating 
pollutant  concentrations  and  loadings. 
Storm  water  runoff  may  contain  or 
mobilize  high  levels  of  contaminants, 
such  as  sediment,  suspended  solids, 
nutrients,  heavy  metals,  pathogens, 
toxins,  oxygen-demanding  substances, 
and  floatables.  Such  contaminants  are 
carried  to  nearby  streams,  rivers,  lakes, 
and  estuaries.  Individually  and 
combined,  these  pollutants  can  reduce 
water  quality  and  threaten  one  or  more 
designated  beneficial  uses.  Often,  an 
increased  volume  of  nmoff  or 
contaminants  can  lead  to  violations  of 
applicable  State  water  quality  standards. 

1.  Studies  and  Assessments  of  Storm 
Water  Runoff 

a.  Urban  Development 

In  support  of  today's  proposal 
regarding  land  development,  the  United 
States  Environmental  Protection  Agency 
(EPA)  has  relied  on  several  broad-based 
assessments  of  storm  water  nmoff  and 
related  water  quality  impacts,  including: 
(1)  Nationwide  Urban  Runoff  Program 
(NURP)  study  (U.S.  Environmental 
Protection  Agency.  Office  of  Water 
1983.  Final  Report  of  the  Nationwide 
Urban  Runoff  Program  Washington, 
D.C.).  (2)  America's  Clean  Water— The 
States'  Nonpoint  Source  Assessment 
(Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators 
1985.  America's  Clean  Water— Hie 
States'  Nonpoint  Source  Assessment. 
Prepared  in  cooperation  with  the  U.S. 
Environmental  Protecticm  Agency. 
Office  of  Water.  Washington.  D.C),  (3). 
U.S.  Geological  Survey  UrbQn-Storm 
Water  Data  Base  for  22  Metropolitan 
Areas  Throughout  the  United  States 
(Driver.  N.E..  Mustard.  M.H.. 
Rhinesmith.  RB.  and  Middleburg.  RF. 
1985.  U.S.  Geological  Survey  Urban 
Storm  Water  Data  Base  for  22 
Metropolitan  Areas  Throughout  the 
United  States.  U.S.  Geological  Survey 
Report  No.  85-337,  Lakewood,  CO.). 
and  (4)  The  National  Water  Quality 
Inventory,  1994  Report  to  Congress  (U.S. 
Environmental  Protection  Agency, 
Office  of  Water  1995.  NaUonal  Water 
Quality  Inventory:  1994  Report  to 
Congress  Washington,  D.C  EPA  841-R- 
95-005.)  These  studies,  which  provide 
important  data  regarding  storm  water 
nmoff  and  associated  pollutant  loads, 
are  briefly  discussed  below.  (For  an 
extensive  summary  and  review  of  storm 
water  research,  see  Makepeace,  D.K.. 
Smith,  D.W.,  and  S.J.  Stanley  1995. 
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"Urban  Storm  H  ater  Quality:  Summary 
of  Contaminant  Data. "  Critical  Reviews 
in  Environmenw  \  Science  and 
Technology.  25ii):93-139.).  , 

The  Nationw^ae  Urban  Runoff 
Program  (NURP!)  study,  which  was 
conducted  to  facilitate  understanding  of 
the  nature  of  urban  runoff  from 
residential,  conu^rcial,  and  industrial 
areas,  is  the  largest  study  of  storm  water 
undertaken  to  daite.  One  focus  of  the 
NURP  study  wais  to  characterize  the 
water  quality  of.  discharges  from 
separate  stcmn  eewer  systems  that  drain 
residential,  conimercial,  and  light 
industrial  (industrial  jmAs)  sites.  Storm 
water  samples  mm  81  residential  and 
commercial  propjerties  in  22  urban/ 
suburban  areas  Nationwide  were 
collected  and  analyzed  during  a  5-year 
period,  between  1978  and  1983.  The 
majority  of  samjbjes  collected  in  the 
study  were  anal  ^md  for  eight 
convmtional  pc  llutants  aiui  three 
metals.  T 

Data  collected  Under  the  NURP  study 
indicated  that  discharges  from  separate 
storm  sewer  sys^ms  (mining  runoff 
from  residential^  bommerdal,  and  light 
industrial  areas  carried  more  than  ten 
times  the  level  ol  total  suspended  solids 
(TSS)  on  an  annMal  loading  basis,  as 
discharges  from  li^unici{«l  sewage 
treatment  plants!  that  provide  secondary 
treatment.  The  study  compared  TSS  in 
runoff  from  residential  and  commercial 
sites  (180  mg/1)  ^th  TSS  in  effluent 
from  treatment  plants  providing 
secondary  treatment  (25  mg/1).  The 
NURP  study  also  indicated  that  nmoff 
from  residttatial  and  commercial  areas 
carried  somewhat  hi^er  annual 
loadings  of  chemical  oxygen  demand 
(COD),  total  lead,  and  total  copper 
compared  to  effluent  from  secondary 
treatment  plants! ; 

When  analy^a^  annual  loadings 
associated  with  storm  water  runoff,  it  is 
important  to  note  that  discharges 
associated  with  urban  runoff  are  highly 
intermittent  and  t^t  short-term 
loadings  may  hays  shock  loading  effects 
cm  receiving  wat^  r.  such  as  low 
dissolved  oxygei|  levels.  NURP  study 
findings  also  shq\  red  that  fecal  coliform 
coimts  in  urban  ^off  are  typically  in 
the  tens  to  hundMds  of  thousands  per 
hundred  millilitn  of  runoff  during 
warm  weather  a^^ditions,  although  the 
study  suggested  tl^at  fecal  coliform  may 
not  be  the  most  abpropriate  indicator 
organism  for  ideitifying  potential  health 
risks  in  storm  w^r  runoff. 

siunmarized  in  the 
|de  important 
urban  runoff  from 

^BTcial,  and  light 

industrial  areas,  ttie  NURP  study  did 
conclude,  howevtt,  that  the  quality  of 


Monitoring  da 
NURP  study  pro 
information  aboi 
residential,  com 


urban  runoff  can  be  adversely  affected 
by  several  sources  of  pollution  that  were 
not  directly  evaluated  in  the  study, 
indudingillicit  discharges,  construction 
site  runoff,  and  illegal  dumping.  The 
findings  of  the  NURP  study  were 
reinforced  by  findings  reported  in  a 
study  entitled,  U.S.  Geological  Survey- 
Storm  Water  Data  Base  for  22 
Metropolitan  Areas  Throughout  the 
United  States  (Driver  et  aL,  1985).  This 
report  summarized  mmiitoring  data 
compiled  during  the  mid-1980s, 
covering  717  storm  events  at  99  sites  in 
22  metropolitan  areas.  In  sum,  the  U.S. 
Geological  Siwey  (USGS)  monitoring 
most  consistently  observed  problems  of 
metals  and  sediment  concentrations  in 
urban  storm  water  runoff. 

The  report  entitled.  America's  Clean 
Water— the  States'  Nonpoint  Source 
Assessment  (ASIWPCA,  1985),  is  a 
comprehensive  study  of  diffuse 
pollution  sources.  Conducted  under  the 
sponsorship  of  the  Association  of  State 
and  faiterstate  Water  Pollution  Control 
Administrators  (ASIWPCA)  and  EPA, 
the  study  revealed  that  38  States 
reported  urban  runoff  as  a  major  cause 
of  des^nated  beneficial  use  impairment 
and  21  States  reported  storm  water 
nmoff  from  construction  sites  as  a  major 
cause  of  use  impairment 

The  NationalWater  Quality 
Inventory.  1994  Report  to  Congress  (U.S. 
EPA.  1995b)  provides  a  national 
assessment  of  water  quality,  based  on 
biennial  reports  submitted  by  the  States 
under  305(b)  of  the  CWA.  In  the  305(b) 
reports.  States.  Tribes,  and  Territories 
assess  their  individual  water  quality 
control  programs  by  examining 
attainment  or  nonattainment  of 
desigoated  uses.  A  designated  use  is  the 
legally  applicable  use  npecified  in  a 
water  quality  standard  far  a  watershed, 
waterbody,  or  segment  of  a  waterbody. 
As  such,  each  305(b)  report  must 
indicate  the  fraction  of  a  States'  waters 
that  are  fully  supporting,  partially 
supporting,  or  not  supporting 
desi^iated  beneficial  iises.  Designated 
uses  incliide  support  of  aquatic  ufe  or 
water-contact  recreation. 

The  1994  Repeal  to  Congress— based 
on  a  compilation  of  60  individual  305(b) 
reports  submitted  by  States.  Tribes,  and 
Territories — assessed  the  following 
percentages  of  total  waters  nationwide: 
17  percent  of  river  and  stream  miles,  42 
percent  of  lake,  pond,  and  reservoir 
acres,  and  78  percent  of  estuary  square 
miles.  In  waterbodies  where  designated 
beneficial  uses  were  not  being  met. 
States.  Tribes,  and  Territories  firat 
identified  and  then  assigned  water 
quality  impairments  based  on  the 
following  categories  of  sources:  diffuse 
soiuces,  industrial  process  wastewaters 


and  municipal  sewage,  combined  sewer 
overflows,  and  natural  and  other 
sources. 

Leading  sources  of  water  quality 
impairment  nationwide  identified  in  the 
report  include  diffuse  sources  (i.e., 
uioan  storm  water  runoff— runoff  fiom 
agricultural  and  urban  sources, 
construction  sites,  land  disposal  of 
waste,  and  resource  extraction), 
industrial  process  wastewaters,  and 
municipal  point  sources.  The  report 
identified  industrial  process 
wastewaters  as  a  leamng  source  of 
pollution  for  11  percmt  of  impaired 
acres  of  lakes,  ponds,  and  reservoirs  and 
for  27  percent  of  acres  of  estuaries.  The 
report  dted  municipal  point  sources  as 
a  leading  source  of  pollution  for  17 
percent  of  impaired  rivers  and  streams. 
19  percent  of  impaired  lakes,  ponds, 
and  reservoirs,  and  39  percent  of 
impaired  estiiaries.  The  report  further 
assessed  pollution  from  diffuse  sources, 
including  storm  water  runoff  fix>m 
agricultural  and  urban  sources, 
construction  sites,  land  disposal  of 
waste,  and  resource  extraction  and 
indicated  that  diffuse  sources  were  a 
leading  cause  of  impaired  waters,  as 
follows.  Twelve  percent  of  rivers  and 
streams  were  impaired  by  urban  runoff/ 
storm  sewers,  and  11  percent  were 
impaired  by  resource  extraction. 
Eighteen  percent  of  lakes,  ponds,  and 
reservoirs  impaired  by  urban  nmoff/  . 
storm  sewers,  and  11  percent  were 
impaired  by  land  disposal  of  wastes. 
Forty-six  percent  of  estuaries  were 
impaired  by  urban  runoff/storm  sewers, 
and  13  percent  were  impaired  by  land 
disposal  of  wastes.  It  should  be  noted 
that  storm  water  runoff  fiom  urban  areas 
contributes  a  much  broader  range  of 
pollutants  than  the  section  305^) 
reports  are  intended  to  evaluate. 

b.  Illicit  Discharges 

Studies  have  shown  that  storm  water 
discharges  from  separate  storm  sewer 
systems  often  include  wastes  and 
wastewater  from  non-storm  water 
sources,  commonly  referred  to  as  illicit 
discharges.  These  discharges  are 
"illicit"  because  the  storm  sewer 
systems  are  not  designed  to  accept  and 
discharge,  or  to  process,  such  wastes. 
These  discharges  would  be  required  to 
be  permitted  under  the  CWA.  As  a 
result,  illicit  discharges  to  separate 
storm  sewer  systems  can  create  severe 
widespread  contamination  and  water- 
quality  problems.  A  particular  problem 
involves  illicit  discharges  of  sanitary 
wastes  that  can  be  directly  linked  to 
high  bacterial  counts  in  receiving  waters 
and  can  be  dangerous  to  public  health. 

The  NURP  study,  discussed 
previously,  determined  that  during 
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substantial  dry  periods,  many  storm 
water  outfalls  continue  to  discharge  to 
receiving  waterbodies.  Pollutant  levels 
in  these  flows,  which  are  commonly 
referred  to  as  dry  weather  flows,  were 
shown  to  be  high  enough  to 
significantly  degrade  receiving  water 
quality. 

The  Ann  Arbor  and  Ypsilanti  water 
quality  projects  inspected  660 
businesses,  homes,  and  other  buildings 
and  identified  14  percent  of  the 
buildings  as  having  improper  storm 
sewer  drain  connections.  The  program 
assessment  revealed  that,  on  average,  60 
percent  of  automobile-related 
businesses,  including  service  stations, 
automobile  dealerships,  car  washes, 
body  shops,  and  light  industrial 
facilities,  had  iUicit  connections  to 
storm  sewer  drains.  The  program 
assessment  also  showed  that  a  majority 
of  the  ilUcit  discharges  to  the  storm 
sewer  system  resulted  from  improper 
plumbing  and  connections,  which  had 
been  approved  by  the  municipality 
when  installed.  {Huron  River  Pollution 
Abatement  Program,  Washtenaw 
County  Statutory  Drainage  Board,  1987.) 

Inflows  from  aging  sanitary  sewer 
collection  systems  are  another  illicit 
discharge-related  problem.  Sanitary 
sewer  systems  frequently  develop  leaks 
and  cracks  resulting  in  discharges  of 
pollutants  to  receiving  waters  through 
separate  storm  sewers.  These  pollutants 
include  sanitary  waste  and  sewer  main 
construction  materials  (e.g.,  asbestos 
cement,  brick,  cast  iron,  vitrified  clay). 
Municipalities  have  long  recognized  the 
problems  of  storm  water  infiltration  into 
sanitary  sewer  collection  systems, 
because  this  type  of  infiltration  often 
disrupts  the  operation  of  the  municipal 
sewage  treatment  plant.  However,  the 
reverse  problem  of  sewage  exfiltration 
out  of  the  sanitary  sewer  collection 
system  into  the  storm  water  collection 
system  can  occur  during  dry  weather 
periods. 

c  Construction  Site  Runoff 

Storm  water  discharges  generated 
during  construction  activities  can  cause 
an  array  of  water  quality  impacts. 
Specifically,  the  biological,  chemical, 
and  physical  integrity  of  the  waters  may 
become  severely  compromised.  Water 
quality  impairment  resuhs,  in  part, 
because  a  number  of  pollutants  are 
preferentially  absorbed  onto  mineral  or 
organic  particles  found  in  fine  sediment. 
The  interconnected  process  of  erosion 
(detachment  of  the  soil  particles), 
sediment  transport  and  delivery  is  the 
primary  pathway  for  introducing  key 
pollutants,  such  as  nutrients 
(particularly  phosphorus),  metals,  and 
organic  compounds  into  aquatic  systems 


(Novotny,  V.  and  G.  Chesters.  1989. 
"Delivery  of  Sediment  and  Pollutants 
from  Nonpoint  Sources:  A  Water 
Quality  Perspective."  Journal  of  Soil 
and  Water  Conservation,  44(6):  568- 
576.).  Estimates  indicate  that  80  percent 
of  the  phosphorus  and  73  percent  of  the 
Kjeldahl  nitrogen  in  streams  is 
associated  with  eroded  sediment 
(USDA.  1989.  The  Second  RCA 
Appraisal.  Soil,  Water  and  Related 
Resources  on  Nonfederal  Land  in  the 
United  States,  Analysis  of  Condition 
and  Trends,  cited  in  Fennessey,  L.A.J., 
and  A.R.  Jarrett.  1994.  "The  Dirt  in  a 
Hole:  a  Review  of  Sedimentation  Basins 
for  Urban  Areas  and  Construction 
Sites."  Journal  of  Soil  and  Water 
Conservation,  49(4):  317-323.). 

In  watersheds  experiencing  intensive 
construction  activity,  the  localized 
impacts  of  water  quality  may  be  severe 
because  of  high  pollutant  loads, 
primarily  sediments.  Siltation  is  the 
second  largest  cause  of  impaired  water 
quality  in  rivers  and  lakes  (U.S.  EPA, 
1995b,  p.  ES-8.).  Introduction  of  coarse 
sediment  (coarse  sand  or  larger)  or  a 
large  amount  of  fine  sediment  is  also  a 
concern  because  of  the  potential  of 
filling  lakes  and  reservoirs  (along  with 
the  associated  remediation  costs  for 
dredging),  as  well  as  clogging  stream 
channels  (e.g.,  Paterson,  R.G.,  Luger, 
M.I.,  Burby,  E.J.,  Kaiser,  E.J.,  Malcolm, 
H.R.,  and  A.C.  Beard.  1993.  "Costs  and 
Benefits  of  Urban  Erosion  and  Sediment 
Control:  North  Carolina  Experience." 
Environmental  Management,  17(2):167- 
178.).  Large  inputs  of  coarse  sediment 
into  stream  channels  will  initially 
reduce  stream  depth  and  minimize 
habitat  complexity  by  filling  in  pools 
(U.S.  Environmental  Protection  Agency. 
1991.  Monitoring  Guidelines  to  Evaluate 
Effects  of  Forestry  Activities  on  Streams 
in  the  Pacific  Northwest  and  Alaska. 
Seattle,  WA:  Region  10,  Water  Division. 
166  pp.  EPA/910/9-91-001.).  In 
addition,  studies  have  shown  that 
stream  reaches  affected  by  construction 
activities  often  extend  well  downstream 
of  the  construction  site.  For  example, 
between  4.8  and  5.6  kilometers  of 
stream  below  construction  sites  in  the 
Patuxent  River  watershed  were  observed 
to  be  impacted  by  sediment  inputs  (Fox, 
H.L.  1974.  Effects  of  Urbanization  on 
the  Patuxent  River,  with  Special 
Emphasis  on  Sediment  Transport. 
Storage,  and  Migration.  Ph.D. 
Dissertation,  Johns  Hopkins  University, 
Baltimore,  Maryland,  276  pp.  as  cited  in 
Klein,  R.D.  1979.  "Urbanization  and 
Stream  Quality  Impairment."  Water 
Resources  Bulletin.  15(4):  948-963.). 

A  primary  concern  at  most 
construction  sites  is  the  erosion  and 
transport  process  related  to  fine 


sediment  because  rain  splash,  rills  (i.e., 
a  channel  small  enough  to  be  removed 
by  non^ial  agricultural  practices  and 
typically  less  than  1  foot  deep),  and 
sheetwash  [California  Storm  Water  Best 
Management  Practice  Handbooks — 
Construction  Activity,  Blue  Print 
Service,  Oakland,  CA.)  encourage  the 
detachment  and  transport  of  this 
material  to  waterbodies.  Forest  road 
construction  sites  in  steep  areas  or  along 
stream  banks,  however,  may  initiate 
landslides,  debris  flows,  or  other  types 
of  mass  wasting  events  (Megahan,  W.F. 
1984.  "Road  Effects  and  Impacts- 
Watershed."  In  Proceedings,  Forest 
Transportation  Symposium.  USDA 
Forest  Service  Region  2,  Lakewood,  CO. 
pp,  57-97).  In  these  cases,  coarse 
sediment  inputs  may  be  of  greatest 
concern.  Construction  sites  can  also 
generate  other  pollutants  associated 
with  wastes  onsite  such  as  sanitary 
wastes  or  concrete  truck  washout. 

Although  streams  and  rivers  naturally 
carry  sediment  loads,  erosion  from 
construction  sites  and  runoff  from 
developed  areas  can  elevate  these  loads 
to  levels  well  above  those  in 
undisturbed  watersheds.  It  is  generally 
acknowledged  that  erosion  rates  from 
construction  sites  are  much  greater  than 
from  almost  any  other  land  use 
(Novotny,  V.  and  H.  Olem.  1994.  Water 
(polity:  Prevention,  Identification,  and 
Management  of  Diffuse  Pollution.  Van 
Nostrand  Reinhold,  NY.  p.  36.).  Results 
from  both  field  studies  and  erosion 
models  indicate  that  erosion  rates  bom 
construction  sites  are  typically  an  order 
of  magnitude  larger  than  row  crops  and 
several  orders  of  magnitude  greater  than 
rates  from  well-vegetated  areas,  such  as 
forests  or  pastures  (U.S.  Department  of 
Agriculture,  Soil  Conservation  Service. 
1970.  Controlling  Erosion  on 
Construction  Sites.  Agriculture 
Information  Bulletin,  Washington,  D.G. 
32  pp.;  Meyer,  L.D..  Wischmeier.  W.H., 
and  W.H.  Daniel.  1971.  "Erosion,  Runoff 
and  Revegetation  of  Denuded 
Construction  Sites."  Transactions  of  the 
ASAE,  14(1):138-141;  Owen,  O.S.  1975. 
Natural  Resource  Conservation. 
MacMillan,  New  York  as  cited  in 
Paterson,  R.G.,  Luger,  M.I.,  Burby,  R.J., 
Edward,  J.K.,  Malcom,  H.R.,  and  A.C. 
Beard.  1993.  "Costs  and  Benefits  of 
Urban  Erosion  and  Sediment  Control: 
The  North  Carolina  Experience." 
Environmental  Management,  17(2): 
167-178.),  Wolman  and  Schick 
(Wohnan,  M.G.  and  A.P.  Schick.  1967. 
"Effects  of  Construction  on  Fluvial 
Sediment,  Urban  and  Suburban  Areas  of 
Maryland."  Water  Resources  Research, 
3(2):  451-464)  studied  the  impacts  of 
development  on  fluvial  systems  in 
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Maryland  and  determined  that  sediment 
jrields  in  areas  tndergoing  construction 
were  1.5  to  75  tiines  greater  than 
detected  in  natural  or  agricultural 
catchments.  Thjei  authors  siunmarize  the 
potential  impact  of  construction  on 
sediment  yield^  by  stating  that  "the 
equivalent  of  ni|^y  decades  of  natural 
or  even  agricultural  erosion  may  take 
place  diuing  a  ^iigle  year  from  areas 
cleared  for  conskuction."  (Wolnum  and 
Schick.  1967)     1 

Similar  impacb  from  storm  water 
runoff  have  beeifi  reported  in  a  niunber 
of  other  studies.  For  example,  Daniel  et 
al.  mcmitored  tl^ee  residential 
construction  sittis  in  southeastern 
Wisconsin  and  determined  that  annual 
sediment  yields  ^re  more  than  19 

I  agricultiual  areas 
.     ,  iuire,  D.,Stoffel,D., 
uid  B.  Miller.  1B79.  "Sediment  and 
Nutrient  Yield  Iftm  Residential 
Construction  Sius."  Journal  of 
Environmental  (polity,  8(3):  304-308.). 
Studies  have  examined  the  effects  of 
road  construction  on  erosion  rates  and 
sediment  yields;  (n  forested  areas.  In 
northern  Idaho,  |the  erosion  rate  per  unit 
area  of  surface  cjl^ared  for  logging  road 
constructi(ni  averaged  220  times  the 
erosion  rate  of  undisturbed  areas  over  a 
6-year  period  (MWian.  W  J.,  and  W.J. 
Kidd.  1972.  Effdfks  of  Logging  Roads  on 
Sediment  Prodi^on  Rates  in  the  Idaho 
Batholith.  USDA  Forest  Service 
Research  Paper  INT-123.  Odgen,  UT. 
14pp.).  Other  studies  have  docimiented 
increased  surface  erosion  following 
logging  road  construction,  but  at 
increases  smalleU  than  the  220-fold 
increase  reported!  in  the  1972  study 
(Me^an,  1984). 

A  highway  construction  project  in 
West  Virginia  distiubed  only  4.2  percent 
oia  4.72  square  mile  basin,  but  resuhed 
in  a  three-fold  ii^ffirease  in  stispended 
sediment  yields  (Downs,  S.C,  and  D.H. 
Appel.  Progress  Beport  on  the  Effects  of 
Midway  Constivii:tion  on  Suspended- 
Sediment  Dischatxe  in  the  Coal  River 
and  Trace  Fork,  West  Virginia.  U.S. 
Geological  Survey  Water  Resources 
Investigations  Report  84-4275, 
Charleston,  WV.  20pp.).  During  the 
largest  storm  event,  it  was  estimated 
that  80  percent  of  the  sediment  in  the 
stream  originated  from  the  construction 
site.  As  is  often  the  case,  the  increase  in 
suspended  sediment  load  could  not  be 
detected  huthw  fik>%vnstream,  where  the 
drainage  area  wasi  more  than  50  times 
larger  (269  sq.  mii  Another  study 
evaluated  the  eff^l  of  290  acres  of 
highway  construt^ion  on  watersheds 
ranging  in  size  frokn  5  to  38  square 
miles.  Suspended  sediment  loads  in  the 
smallest  watershed  increased  by  250 
percent,  and  the  estimated  sediment 


yield  from  the  construction  area  was  37 
tons/acre  over  a  2-year  period  (Hainly, 
RA.  1980.  The  Effects  of  Highway 
Construction  on  Sediment  Discharge 
into  Blockhouse  Creek  and  Stream 
Valley  Run,  Pennsylvania.  U.S. 
Geolo^cal  Survey  Water  Resources 
InvesUgations  Report  80-68,  Harrisburg. 
PA.  50pp.).  A  more  recent  study  in 
Ha%vaii  showed  that  highway 
construction  increased  suspended 
sediment  loads  by  56  to  76  percmt  in 
three  small  (1  to  4  sq.  mi.)  basins  (Hill. 
B.R  1996.  Streamflow  and  Suspended- 
Sediment  Loads  Before  and  During 
Midway  Construction,  North  Halawa, 
Haiku,  and  Kamooalii  Drainage  Basins, 
Oahu,  Hawaii.  1983-91.  U.S.  Geological 
Survey  Water  Resources  Investigations 
Report  96-4259.  Honolulu.  HI.  34pp.)  A 
1970  study  determined  that  sediment 
jrields  from  construction  areas  can  be  as 
much  as  500  times  the  levels  detected 
in  rural  areas  (National  Association  of 
Counties  Research  Foimdation.  1970. 
Uttan  Soil  Erosion  and  Sediment 
Control.  U.S.  Department  of  the  Interior. 
Federal  Water  Quality  Administration, 
Water  Pollution  Control  Research 
Series,  Program  «15030  DTL. 
Washington,  D.C.) 

Yorke  and  Herb  (Yorke,  T.H.,  and  W.J. 
Herb.  1978.  Effects  of  Urbanization  on 
Streamflow  and  Sediment  Transport  in 
the  Rock  Creek  and  Anacostia  River 
Basins,  Montgomery  County.  Maryland, 
1962-74.  U.S.  Geological  Survey 
Professional  Paper  1003,  Washington. 
DC.)  evaluated  nine  subbasins  in  the 
Maryland  portion  of  the  Anacostia 
watershed /or  more  than  a  decade  in  an 
eflbrt  to  define  the  impacts  of  changing 
land  use/land  cover  on  sediment  in 
runoff.  Average  anniial  suspended 
sediment  yields  for  construction  sites 
ranged  from  7  to  100  tons/acre.  Daniel 
et  al.  (Daniel  et  al..  1979)  identified  total 
storm  runoff,  followed  by  peak  storm 
runoff,  as  the  most  influential  factors 
controlling  the  sediment  loadings  from 
residential  constniction  sites. 

Storm  water  discharges  from 
construction  sites  that  oocax  when  the 
land  area  is  disturbed  (and  prior  to 
surface  stabilization)  can  severely 
impact  designated  uses.  Examples  of 
designated  uses  include  public  water 
supply,  recreation,  and  propagation  of- 
fish and  wildlife.  The  siltation  process 
described  previously  can  threaten  all 
three  designated  uses  by  (1)  depositing 
high  concentrations  of  pollutants  in 
public  water  supplies,  (2)  decreasing  the 
depth  of  a  waterbody  which  can  result 
in  its  limited  use  by  boaters,  swimmers, 
and  other  recreational  enthusiasts,  and 
(3)  directly  impacting  the  habitat  of  fish 
and  other  aquatic  species  which  can 
limit  their  ability  to  reproduce.  Excess 


sediment  can  cause  a  number  of  other  • 
problems  for  waterbodies.  It  is 
associated  with  increased  turbidity  and 
reduced  light  penetration  in  the  water 
column,  as  well  as  more  long-term 
effects  associated  with  habitat 
destruction  and  increased  difficulty  in 
filtering  drinking  water. 

Niunerous  studies  have  examined  the 
efiisct  that  excess  sediment  has  on 
aquatic  ecosystems.  For  example, 
sediment  from  road  construction 
activity  in  Northern  Virginia  reduced 
aquatic  insect  and  fish  communities  by 
up  to  85  percent  and  40  percent, 
respectively  (Reed,  J.R  1997.  Stream 
Community  Responses  to  Road 
Construction  Sediments.  Bulletin  No. 
97.  Virginia  Water  Resources  Research 
Center,  Virginia  Polytechnic  Institute. 
Blacksburg,  Virginia,  as  cited  in  Klein. 
RD.  1990.  A  Survey  of  Quality  of 
Erosion  and  Sediment  Control  and 
Storm  Water  Management  in  the 
Chesapeake  Bay  Watershed.  Chesapeake 
Bay  Foundation,  Annapolis.  MD.)  Other 
studies  have  shown  that  fine  sediment 
(fine  sand  or  smaller)  adversely  affects 
aquadc  ecosystems  by  reducing  light 
penetration,  impeding  sight-feeding, 
smothering  benthic  organisms,  abrading 
gills  and  other  sensitive  structures, 
reducing  habitat  by  clogging  interstitial 
spaces  within  a  streambed,  and 
reducing  the  intergravel  dissolved 
oxygen  by  reducing  the  permeability  of 
the  bed  material  (Everest.  F.H.,  Beschta, 
J.C,  Scrivener.  K.V.,  Koski.  J.R.  Sedell. 
J.R.  and  C.J.  Cederhohn.  1987.  "Fine 
Sediment  and  Salmonid  Production:  A 
Paradox."  Streamside  Management: 
Forestry  and  Fishery  Interactions, 
Contract  No.  57.  Institute  of  Forest 
Resoiuxes.  University  of  Washington. 
Seattle,  WA.  pp.98-142.  For  example. 
4.8  and  5.6  kilometers  of  stream  below 
construction  sites-in  the  Patuxent  River 
watershed  in  Maryland  were  found  to 
have  fine  sediment  amounts  15  times 
greater  than  normal  (Fox.  1974  as  cited 
in  Klein.  1979).  Benthic  organisms  in 
the  streambed  can  be  smothered  by 
sediment  deposits,  causing  changes  in 
aquatic  flora  and  fauna  such  as  fish 
species  composition  (Wolman  and 
Schick,  1967).  In  addition,  the  primary 
cause  of  coral  reef  degradation  in  coastal 
areas  is  attributed  to  land  disturbances 
and  dredging  activities  due  to  urban 
development  (Rogers.  C.S.  1990. 
"Responses  of  Coral  Reefs  and  Reef 
Organizations  to  Sedimentation." 
Marine  Ecology  Progress  Series,  62:185- 
202.). 

\^niile  most  of  the  pubUshed  data  are 
from  construction  sites  larger  than  5 
acres,  there  are  no  compelling  reasons 
why  erosion  rates  and  sediment  yields 
from  smaller  (less  than  5  acres) 
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construction  sites  should  be 
substantially  different  than  those  from 
larger  (more  than  5  acres)  construction 
sites.  The  limited  amount  of  data 
suggests  that  sediment  yields  from  small 
sites  are  as  high  as  or  higher  than  the 
20  to  150  tons/acre/year  measured  from 
larger  sites  (MacDonald.  L.H.  1997. 
Technical  Justification  for  Regulating 
Construction  Sites  1-5  Acres  in  Size. 
Unpublished  report  submitted  to  the 
U.S.  Environmental  Protection  Agency, 
Washington,  DC.  28  pp.)  Furthermore, 
logic  suggests  that  the  cumulative 
effects  of  numerous  small  sites  will  have 
impacts  similar  to  those  of  larger  sites 
in  a  particular  area. 

The  expected  contribution  of  small 
sites  to  total  sediment  yields  depends, 
in  part,  on  the  extent  to  which  erosion 
and  sedimentation  controls  are  being 
applied.  Current  storm  water  regulations 
require  erosion  and  sedimentation 
controls  on  larger  sites  in  urban  areas 
which  suggests  that  in  the  absence  of 
any  erosion  and  sedimentation  controls 
smaller  construction  sites  contrituute  a 
disproportionate  amount  of  the  total 
sediment  from  construction  activities 
(MacDonald,  1997).  Another  view  that 
supports  the  need  for  controls  on 
smaller  construction  sites  is  that  smaller 
sites  are  less  likely  to  have  an  effective 
plan  to  control  erosion  and 
sedimentation,  that  these  plans  are  less 
likely  to  be  properly  implemented  and 
maintained,  and  that  small  sites  are  less 
likely  to  be  inspected  (Brown,  W.  and  D. 
Caraco.  1997.  Controlling  Storm  Water 
Runoff  Discharges  from  Small 
Construction  Sites:  A  National  Review. 
Submitted  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management,  Washington,  DC.  by  the 
Center  for  Watershed  Protection,  Silver 
Spring,  MD).  Sediment  delivery  in 
urban  areas  should  produce  little 
difference  between  larger  and  smaller 
construction  sites  because  the  runoff 
from  either  site  is  usually  delivered 
directly  to  the  storm  drain  network. 
Any  assessment  of  impacts  from 
smaller  construction  sites  should 
consider  the  proportion  of  a  particular 
area  that  is  associated  with  small 
construction  activity.  Brown  and  Caraco 
(Brown  and  Caraco,  1997)  surveyed  219 
local  jurisdictions  to  assess  erosion  and 
sediment  control  (ESC)  programs. 
Seventy  respondents  provided  data  on 
the  number  of  ESC  permits  for 
construction  sites  smaller  than  5  acres. 
In  27  cases  (38  percent  of  the 
respondents),  more  than  three-quarters 
of  the  permits  were  for  sites  smaller 
than  5  acres;  in  another  18  cases  (26 
percent),  more  than  half  of  the  permits 
were  for  sites  smaller  than  5  acres. 


In  addition,  data  on  the  total  acreage 
disturbed  by  smaller  construction  sites 
have  been  collected  recently  in  two 
States  (MacDonald,  1997).  The  most 
recent  and  complete  data  set  is  the 
listing  of  the  disturbed  area  for  each  of 
the  3,831  construction  sites  permitted  in 
North  Carolina  for  1994-1995  and 
1995-1996.  Nearly  61  percent  of  the 
sites  that  were  1  acre  or  larger  were 
between  1.0  and  4.9  acres  in  size.  This 
proportion  was  consistent  between 
years.  Data  showed  that  this  range  of 
sites  accounted  for  18  percent  of  the 
total  area  disturbed  by  construction.  The 
values  showed  very  little  variation 
between  the  2  years  of  data.  The  total 
disturbed  area  for  all  sites  over  this  2- 
year  period  was  nearly  33,000  acres,  or 
about  0.1  percent  of  the  total  area  of 
North  Carolina. 

As  in  many  metropolitan  areas,  nine 
counties  in  the  San  Francisco  Bay  area 
only  require  ESC  permits  for  sites  larger 
than  5  acres.  Nearly  70  percent  of  the 
542  permits  issued  in  the  Bay  area 
during  the  last  3  years  were  for  sites 
between  5  and  25  acres  in  size. 
Conversations  with  several 
municipalities  indicate  that  there  may 
be  as  many  as  five  construction  sites 
smaller  than  5  acres  for  every  site  larger 
than  5  acres  (MacDonald,  1997).  Given 
the  available  data,  MacDonald  (1997) 
estimates  that  construction  sites  less 
than  5  acres  probably  account  for, 
slightly  less  than  one-third  of  the  total 
area  under  construction.  Regulating 
construction  sites  1  to  5  acres  in  size 
will  probably  increase  the  amount  of 
area  being  regulated  by  approximately 
20  to  30  percent.  Given  the  high  erosion 
rates  associated  with  most  construction 
sites,  this  indicates  that  small 
construction  sites  can  be  a  significant 
source  of  water  quality  impairment, 
particularly  in  small  watersheds  that  are 
undergoing  rapid  development. 

d.  Improper  Disposal  of  Materials 

Improper  disposal  of  materials  may 
result  in  contaminated  discharges  from 
separate  storm  sewer  systems  in  two 
ways.  First,  materials  may  be  disposed 
of  directly  in  a  catch  basin  or  other 
storm  water  conveyance.  Second, 
materials  disposed  of  on  the  ground 
may  either  drain  directly  to  a  storm 
sewer  or  be  washed  into  a  storm  sewer 
during  a  storm  event.  Improper  disposal 
of  materials  to  street  catchbasins  and 
other  storm  sewer  inlets  often  occurs 
because  many  people  mistakenly 
believe  that  disposal  to  such  areas  is  an 
environmentally  sound  practice.  Part  of 
the  confusion  may  occur  because  some 
areas  are  served  by  combined  sewer 
systems,  which  are  part  of  the  sanitary 
sewer  collection  system,  and  people 


assume  that  materials  discharged  to  a 
catchbasin  will  reach  an  appropriate 
mimicipal  sewage  treatment  plant. 
Materials  that  are  commonly  disposed 
of  improperly  include  used  oil; 
household  toxic  materials;  radiator 
fluids;  and  litter,  such  as  disposable 
cups,  cans,  and  fast-food  packages.  EPA 
believes  that  there  has  been  increasing 
success  in  addressing  these  problems 
through  alternatives  such  as  recycling 
and  household  pickup  programs. 

B.  Statutory  Background 

In  1972,  Congress  enacted  the  CWA  to 
prohibit  the  discharge  of  any  pollutant 
to  waters  of  the  United  States  from  a 
point  source  unless  the  discharge  is 
authorized  by  an  NPDES  permit. 
Congress  added  CWA  section  402(p)  in 
1987  to  require  implementation  of  a 
comprehensive  approach  for  addressing 
storm  water  discharges.  Section 
402(p)(l)  prohibits  EPA  or  NPDES- 
authorized  States  or  Tribes  from 
requiring  NPDES  permits  for  discharges 
composed  entirely  of  storm  water 
("storm  water  discharges")  until 
October  1, 1992,  except  for  the 
following  five  classes  of  storm  water 
discharges  specifically  listed  imder 
section  402(p)(2): 

(A)  a  discharge  subject  to  an  NPDES 
permit  before  February  4, 1987 

(B)  a  discharge  associated  with 

industrial  activity 

(C)  a  discharge  from  a  municipal 

separate  storm  sewer  system  serving 
a  population  of  250,000  or  more 

(D)  a  discharge  from  a  municipal 

separate  storm  sewer  system  serving 
a  population  of  100,000  or  more  but. 
less  than  250,000 

(E)  a  discharge  that  an  NPDES 

permitting  authority  determines  to 
be  contributing  to  a  violation  of  a 
water  quality  standard  or  a 
significant  contributor  of  pollutants 
to  the  waters  of  the  United  States. 
The  October  1992  deadline  was  later 
extended  to  October  1, 1994,  by  the 
Water  Resources  Development  Act  of 
1992. 

Congress  clarified  and  amended  the 
requirements  for  NPDES  permits  for 
storm  water  discharges  in  section 
402(p)(3)(A).  This  section  requires  storm 
water  discharges  associated  with 
industrial  activity  to  meet  all  applicable 
provisions  of  section  402  and  section 
301  of  the  CWA,  including  technology- 
based  requirements  and  any  more 
stringent  requirements  necessary  to 
meet  water  quality  standards.  Section 
402(p)(3)(B)  establishes  NPDES  permit 
standards  for  discharges  from  municipal 
separate  storm  sewer  systems.  NPDES 
permits  for  discharges  from  municipal 
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separate  storm  sGJwer  systems  (1)  may  be 
issued  on  a  syst^tn  or  jiuisdiction-wide 
basis,  (2)  must  iiiblude  a  requirement  to 
.  effectively  prohibit  non-storm  water 
discharges  into  tl^e  storm  sewers,  and 
(3)  must  require!  itontrols  to  reduce 
pollutant  disdunges  to  the  maximum 
extent  practicable,  including  best 
management  prdtKices.  As  with  all  point 
source  discharges  under  the  CWA, 
storm  water  discharges  are  subject  to 
more  stringent  limitations  when 
necessary  to  meet  applicable  water- 
quality  based  stindards  pursuant  to 
CWA  section  30  llb)(l)(C). 

In  CWA  secti(^  402(p)(4),  Congress 
established  statutory  deadlines  for  the 
initial  steps  in  implementing  the  NPDES 
program  for  storii  water.  This  section 
required  development  of  NPDES  permit 
application  regmations,  submission  of 
NPDES  permit  applications,  issuance  of 
NPDES  permits  sources  covered  by 
section  402(p)(2Land  compliance  with 
NPDES  permit  conditions.  This  section 
instructed  EPA  to  issue  regulations 
specifying  NPDES  permitting 
appUcation  requitements  by  February  4, 
1989.  In  addition!  this  section  required 
industrial  faciliti^  and  large  municipal 
separate  storm  sewer  systems  to  submit 
NPDES  permit  applications  by  February 
4, 1990.  Mediiml  hiunicipal  separate 
storm  sewer  systnns  were  to  submit 
NPDES  permit  applications  by  February 
4, 1992.  EPA  was  [required  to  issue  or 
deny  all  NPDES  permits  1  year  after 
each  of  the  respelctive  deadlines,  and 
facilities  must  comply  with  all  permit 
conditions  withi|ij  3  years  of  final 
NPDES  permit  issuance.  All  other  storm 
water  discharges! fsU  under  the  statutory 
moratorium  for  thie  requirement  for  an 
NPDES  permit.  EPA  and  authorized 
NPDES  States  weiie  prohibited  from 
requiring  a  permit!  for  such  sources  imtil 
October  1. 1994. 

Congress  granted  extensions  to  the 
NPDES  permit  application  process  for 
selected  classes  of  discharges  associated 
with  industrial  activity.  On  December 
18, 1991 ,  Congrei$  enacted  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA),  which  extended 
NPDES  permit  application  deadlines  for 
most  storm  water  discharges  associated 
with  industrial  activity  from  facilities 
that  are  owned  oif  Operated  by  certain 
municipalities.  EPA  and  States 
authorized  to  administer  the  NPDES 
program  could  not  require  any  - 
municipality  with: a  population  of  less 
than  100,000  to  apply  for  or  obtain  an 
NPDES  permit  fo^any  storm  water 
discharge  associated  with  industrial 
activity  prior  to  October  1, 1992,  except 
for  storm  water  diverges  from  an 
airport,  power  pli  it.  or  uncontrolled 
sanitary  landfill.  :>be  40  CFR 


122.26(e)(1);  57  FR  11524,  April  2. 1992 
(reservation  of  NPDES  application 
deadlines  for  ISTEA  faciUties). 

C.  EPA's  Reports  to  Congress 

Under  CWA  section  402(p)(5),  EPA.  in 
consultation  with  the  States,  was 
required  to  conduct  a  study,  first,  to 
identify  imregulated  sources  of  storm 
water  discharges,  as  well  as  to 
determine  the  nature  and  extent  of 
pollutants  in  such  discharges.  Second, 
the  study  was  to  estabUsh  procedures 
and  metnods  of  control  of  such 
discharges  to  the  extent  necessary  to 
mitigate  impacts  on  water  quality. 
Secticm  402(p)(5)  also  required  EPA  to 
report  the  results  of  the  first  two 
components  of  that  study  to  Congress  by 
October  1, 1988,  and  the  final  report  by 
October  1, 1989. 

In  March  1995,  EPA  submitted  a 
report  wherein  EPA  reviewed  and 
analyzed  municipal  and  industrial 
facilities  not  already  regulated  under  the 
initial  NPDES  regulations  for  storm 
water  (U.S.  Environmental  Protection 
Agency.  Office  of  Water.  1995.  Storm 
Water  Discharges  Potentially  Addressed 
by  Phase  11  of  the  National  Pollutant 
Discharge  Elimination  System  Storm 
Water  Program:  Report  to  Congress. 
Washington,  D.C.  EPA  833-K-94-002). 
The  report  also  analyzed  associated 
pollutant  loadings  and  water  quality 
impacts  fit>m  these  unregulated  soiuces. 
Based  on  identification  of  unregulated 
municipal  sources  and  analysis  of 
information  on  impacts  of  storm  water 
discharges  from  municipal  sources,  the 
report  recommended  that  the  storm 
water  program  focus  on  the  405 
"urbanized  areas"  identified  by  the 
Bureau  of  the  Census.  The  report  further 
found  that  a  number  of  discharges  from 
unregidated  industrial  facilities 
warranted  further  investigation  to 
determine  the  need  for  regulation.  The 
report  classified  these  unregulated 
industrial  discharges  in  two  groups, 
Group  A  and  Group  B.  Group  A 
included  sources  that  may  be  « 

considered  a  high  priority  for  inclusion  ' 
in  the  NPDES  program  for  storm  water 
because  discharges  bora  these  sources 
are  similar  or  identical  to  regulated 
sources.  These  "look  alike"  sources 
were  not  regulated  in  the  initial  NPDES 
regulations  for  storm  water  due  to  the 
language  used  to  define  "associated 
with  industrial  activity."  In  the  initial 
regulations  for  storm  water,  "industrial 
activity"  is  identified  using  Standard 
Industrial  Classification  (SIC)  codes. 
The  use  of  SIC  codes  lead  to  incomplete 
categorization  of  industrial  activities 
with  discharges  that  needed  to  be 
regulated  to  protect  water  quality. 
Group  B  included  18  industrial  sectors. 


specifically  sources  that  EPA  expected 
to  contribute  to  storm  water 
contamination  due  to  the  activities 
conducteid  and  pollutants  anticipated 
onsite  (e.g..  vehicle  maintenance, 
machinery  and  electrical  repair,  and 
intensive  agricultural  activities). 

EPA  reported  on  the  latter  component 
of  the  section  402(p)(5)  study  via 
President  Clinton's  Clean  Water 
Initiative,  which  was  released  on 
February  1, 1994  (U.S.  Environmental 
Protection  Agency.  Office  of  Water. 
1994.  Clinton's  Clean  Water  Initiative. 
Washington.  D.C.  EPA  800-R-94-001). 
This  report  addresses  a  number  of  issues 
associated  with  NPDES  requirements  for 
storm  water  discharges  and  proposes  (1) 
establishing  a  phased  compliance  with 
a  water  quality  standards  approach  for 
discharges  from  municipal  separate 
stdrm  sewer  systems  with  priority  on 
controlling  discharges  from  municipal 
growth  and  development  areas,  (2) 
clarifying  that  the  maximum  extent 
practicable  standard  should  be  applied 
in  a  site-specific,  flexible  manner,  taking 
into  account  cost  considerations  as  well 
as  water  quality  effects,  (3)  providing  an 
exemption  from  the  NPDES  program  for 
storm  water  discharges  from  industrial 
facilities  with  no  activities  or  no 
significant  materials  exposed  to  storm 
water,  (4)  providing  extensions  to  the 
statutory  deadlines  to  complete 
implementation  of  the  NPDES  program 
for  the  storm  water  program,  (5) 
targeting  urbanized  areas  for  the 
requirements  in  the  NPDES  program  for 
storm  water,  and  (6)  providing  control 
of  discharges  from  inactive  and 
abandoned  mines  located  on  Federal 
lands  in  a  more  targeted,  flexible 
manner. 

D.  EPA  Regulations  for  the  NPDES 
Program  for  Storm  Water 

The  purpose  of  the  regulations  is  to 
protect  water  quality.  EPA's  findings  are 
explained  in  Section  I.A.  For  the  final 
step  in  implementation  of  the  point 
source  control  program  for  storm  water, 
CWA  section  402(p)(6)  requires  EPA.  in 
consultation  with  States  and  local 
officials,  to  issue  regulations  for  the 
designation  of  the  remaining 
unregulated  discharges  to  be  regulated 
to  protect  water  quality  based  on  studies 
conducted  under  section  402(p)(6), 
which  is  discussed  below.  Under 
section  402(p)(6),  EPA  is  to  estabUsh  an 
extension  of  the  existing  storm  water 
program  to  regulate  newly  designated 
sources.  At  a  minimimi,  the  extension 
must  estabhsh  (1)  priorities,  (2) 
requirements  for  State  storm  water 
management  programs,  and  (3) 
expeditious  deadlines.  The  section 
402(p)(6)  program  may  include 
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performance  standards,  guidelines, 
guidance,  and  management  practices 
and  treatment  requireinents,  as 
appropriate.  For  additional  background 
information  about  the  initial  steps  in  the 
NPDES  program  for  storm  water,  see  55 
FR  47990.  November  16, 1990  (final 
regulations  under  CWA  sections 
402(p)(3)  an#  (p)(4));  60  FR  40230. 
August  7. 1995  (final  regulations 
establishing  permit  application 
deadlines  under  section  402(p)(6)).  EPA 
is  currently  subject  to  a  consent  order  to 
propose  supplemental  rules  under 
section  402(p)(6)  by  November  25. 1997 
(on  July  16. 1997.  EPA  filed  papers  to 
seek  an  extension  of  the  signature  date 
for  today's  proposal  from  ^e  original 
date  of  September  1, 1997  to  the  current 
date)  and  to  finalize  these  rules  by 
March  1. 1999.  See  Natural  Resources 
Defense  Council.  Inc.  v.  Browner,  Civ. 
No.  95-^34  PLF  p.D.C.  April  7. 1995). 
The  Agency  and  NRDC  also  entered  into 
a  settlement  agreement  to  address  the 
portions  of  the  existing  storm  water 
rules  remanded  by  the  9th  Qrcuit 
according  to  the  same  schedule  as  the 
consent  order. 

The  United  States  District  Court  for 
the  District  of  Columbia  entered  a 
consent  decree  to  resolve  this  litigation. 
EPA  and  NRDC  have  also  stipulated  to 
a  modification  of  a  companion 
settlement  agreement  to  extend  the  date 
for  proposal  of  regulations  to  address 
portions  of  the  existing  storm  water 
regulations  (no  exposure  and 
construction  below  5  acres),  which  were 
remanded  to  the  Agency  by  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit. 

In  today  s  notice,  EPA  is  proposing  to 
control  storm  water  discharges  of 
concern  through  the  NPDES  program. 
Please  refer  to  today's  preamble  Section 
I.A.  for  a  more  detailed  discussion  of  the 
impacts  of  urbanization  on  water 
quaUty.  EPA  is  also  strongly 
encouraging  partnerships  and  the 
watershed  approach  as  the  management 
homework  for  efficiently,  effectively, 
and  consistently  protecting  and 
restoring  aquatic  ecosystems  and 
protecting  public  health.  These 
regulations  are  intended  to  facilitate  the 
implementation  of  a  watershed 
approach  by  providing  the  NPDES 
permitting  authority  and  municipalities 
the  flexibility  to  address  local 
environmental  problems  by  using 
general  permits. 

E.  EPA  Outreach  Efforts 

On  September  9,  1992,  EPA  published 
a  notice  requesting  information  and 
public  comment  on  how  to  prepare 
regulations  under  section  402(p)(6)  (see 
57  FR  41344).  The  notice  identified 
three  sets  of  issues  associated  with 


developing  new  NPDES  storm  water 
regulations:  (1)  how  should  EPA 
identify  unregulated  sources  of  storm 
water  to  protect  water  quality,  (2)  what 
types  of  control  strategies  should  EPA 
develop  for  these  sources,  and  (3)  what 
are  appropriate  deadlines  for 
implementing  new  requirements. 

The  September  9,  1992,  notice 
presented  a  range  of  alternatives  under 
each  issue  in  an  attempt  to  illustrate, 
and  obtain  input  on,  the  fiill  range  of 
potential  approaches  for  the  regulation 
of  unregulated  sources  to  protect  water 
quality.  The  notice  recognized  that 
potential  sources  for  coverage  under  the 
section  402(p)(6)  regulations  would  fall 
into  two  main  categories:  municipal 
separate  storm  sewer  systems  and 
individual  (commercial  and  residential) 
sources.  EPA  recognized  that  a  major 
distinction  between  most  options  for 
identifying  sources  to  be  regiilated  was 
either  to  require  targeted  mimicipalities 
to  develop  source  controls  and 
management  programs  for  storm  water 
discharges  within  their  jurisdictions  or 
to  require  permits  for  discharges  fit)m 
facilities  on  an  individual  basis. 

EPA  received  more  than  130 
comments  on  the  September  9, 1992, 
notice.  Approximately  43  percent  of  the 
comments  came  fit)m  municipalities,  29 
percent  fi-om  trade  groups  or  industries. 
24  percent  ftt)m  State  or  Federal 
agencies,  and  approximately  4  percent 
&x)m  other  miscellaneous  sources.  No 
comments  were  received  from 
environmental  groups.  For  further 
discussion  of  the  comments  received, 
see  Storm  Water  Discharges  Potentially 
Addressed  by  Phase  II  of  the  National 
Pollutant  Discharge  Elimination  System: 
Report  to  Congress  {EPA.  1995a).  pp.  1- 
21  to  1-22,  and  Appendix  J  (which 
provides  a  detailed  summary  of  the 
comments  received  as  they  relate  to  the 
specific  issues  raised  in  the  notice). 

In  early  1993.  the  Rensselaerville 
Institute  and  EPA  held  public  and 
expert  meetings  to  assist  in  developing 
and  analyzing  options  for  identifying 
unregulated  sources  and  possible 
controls.  The  report  on  the  1993 
meetings  indicates  that  the  two  options 
most  favored  by  the  various  groups 
participating  were: 

•  A  program  in  which  States  would 
select  sources  to  be  controlled  in  a 
manner  that  was  consistent  with  criteria 
developed  by  EPA.  The  comprthensive 
program  under  section  402(p)(6)  would 
provide  States  with  flexibility  to  rely  on 
either  NPDES  requirements  or  other 
frameworks  to  control  targeted  sources. 

•  A  tiered  approach  that  would 
provide  for  EPA  selection  of  high 
priority  sources  for  control  by  NPDES 
permits  and  State  selection  of  other 


sources  for  control  under  a  State  water 
quality  program  other  than  the  NPDES 
program. 

(Appendix  I,  "Report  on  the  EPA 
Storm  Water  Management  Program 
(Rensselaerville  Study)."  EPA,  1995a). 

EPA  also  conducted  outreach  with 
representatives  of  small  entities  in 
conjimction  with  the  convening  of  a 
Small  Business  Advocacy  Review  Panel 
imder  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA). 
EPA,  in  consultation  with  the  Small 
Business  Administration,  invited  29 
small  entity  representatives  and 
streamlining  representatives  to'" 
participate  in  this  outreach  effort.  Many 
of  the  representatives  contacted  in  this 
outreach  had  been  working  closely  with 
EPA  in  developing  this  proposed  rule 
through  the  FACA  Committee  and  the 
Storm  Water  Phase  n  FACA 
Subcommittee.  The  further  discussion 
of  this  process  is  found  at  Section  Vn, 
Regulatory  Flexibility  Act. 

In  May  1997.  EPA  conducted  two 
telephone  conference  calls  and  held  an 
all-day  meeting  at  EPA  headquarters  to 
solicit  the  advice  and  recommendations 
of  representatives.  EPA  eventually 
received  12  sets  of  written  comments 
from  representatives  (see  Small 
Business  Advocacy  Riaview  Panel 
(SBREFA).  August  7. 1997.  Final  Report' 
Oh  EPA 's  Planned  Proposed  Rule  for  the 
National  Pollutant  Discharge 
Elimination  System:  Storm  Water  Phase 
n.)  On  June  19, 1997,  the  Small 
Business  Advocacy  Review  Panel  was 
convened  to  review  the  proposed  rule. 
The  panel  consisted  of  officials  irom 
EPA.  the  Small  Business 
Administration,  and  the  Office  of 
Management  and  Budget.  The  panel 
considered  representatives'  comments 
previously  submitted  to  EPA  and 
allowed  representatives  to  provide 
additional  comments.  Based  on 
comments  and  its  own  discussions,  the 
Panel  has  provided  findings  regarding 
the  elements  of  an  IRFA  and  specific 
recommendations  regarding  the 
proposed  rule  to  EPA.  The 
recommendations  of  the  panel  are 
discussed  in  Section  Vn.B..  Regulatory 
Flexibility  Act.  SBREFA  Panel  Process. 

F.  The  FACA  Committee  Effort 

To  assist  EPA  in  coordinating 
implementation  of  the  urban  municipal 
wet  weather  water  pollution  control 
program,  EPA  established  the  Urban 
Wet  Weather  Flows  Advisory 
Committee  (hereinafter,  "FACA 
Committee")  under  the  Federal 
Advisory  Committee  Act  (FACA).  The 
Office  of  Management  and  Budget 
approved  the  charter  for  the  FACA 
Committee  on  March  10, 1995.  The 
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FACA  Commit^^^  assisted  EPA  in 
developing  costleffective  solutions  for 
controlling  the  environmental  and 
human  health  impacts  of  urban  wet 
Mreather  flows  with  a  minimum  of 
regulatory  burden.  The  FACA 
Committee  pnmded  and  continues  to 
provide  a  forumifor  identifying  and 
addressing  issul^  associated  with  water 
quality  impact^  from  these  soimns. 

The  FACA  q>^nittee  has  two 
subcommittees  the  Strnm  Water  Phase 
n  FACA  Subco^0mittee  (the  designation 
and  compreheni^ve  program 
requirements  under  CWA  section 
402(p)(6)  are  oft4n  referred  to  as  "Storm 
Water  Phase  II'p  and  the  Sanitary  Sewer 
Overflows  (SSCji)  FACA  Subcommittee. 
Consistent  with  the  requirements  of 
FACA,  the  men)bership  of  both  the 
FACA  CommittiBJe  and  the 
subcommittees  |S  balanced  among  EPA's 
various  outside; stakeholder  interests, 
including  repre^ntatives  from 
municipidities,  Undustrial  and 
commercial  sectors,  agriculture, 
environmental  and  public  interest 
groups.  States,  Indian  Tribes,  end  EPA. 
Members  have  l^n  selected  and 
appointed  for  the  duration  of  the 
process.  A  Fedenl  official  or  EPA 
employee  serves  as  the  Designated 
Federd  Officer  and  is  present  at  all 
meetings.  All  FACA  Committee  and 
subcommittee  meetings  are  open  to  the 
pubUc  and  anndtnced  in  advance  in  the 
Federal  Registeri 

The  Storm  W^ier  Phase  n  FACA 
Subcommittee  ijffit  twelve  times 
between  Septenjber  1995  and  October 
1997.  The  32  suUcommittee  members 
discussed  the  regulatory  framework  that 
serves  as  the  basis  for  today's  proposed 
rule  at  these  meetings  as  well  as  muing 
numerous  conference  calls.  EPA 
provided  subcommittee  members  with 
four  successive  dtrafts  of  the  proposed 
rule  and  preamble,  outlines  of  the  rule, 
documents  identifying  changes  made  to 
each  draft,  and  summaries  of  the  written 
comments  receii^d  on  each  draft, 
including  how  the  comments  had  been 
addressed.  EPA  ^W»ived  extensive 
written  comment^  from  FACA  members 
on  a  number  of  occasions,  together  with 
extensive  oral  feedback  at  a  niunber  of 
meetings  and  coiilference  calls.  Although 
the  Storm  Water  Phase  U  FACA 
Subconunittee  hm  not  reached 
consensus  on  th^  details  of  today's 
proposal,  they  have  provided  EPA  with 
significant  input  and  insights,  which 
EPA  has  tried  to  balance  and  address. 

Today's  proposed  regulations  respond 
to  President  Clinton's  direction  on 
regulatory  reform.  EPA  sought  to 
develop  a  conunon  sense  regulatory 
approach  to  allow  EPA,  States,  and 
Tribes  to  "manaj  i  for  results"  and 


provide  for  ecosystem  protection.  EPA 
beheves  there  is  considerable  latitude  in 
CWA  section  402(p)(6)  in  estabUshing 
the  scope  of  coverage  (i.e.,  the 
designation  of  sources  to  be  regulated 
imder  the  NPDES  program  for  storm 
water,  as  well  as  the  comprehensive 
program  for  regulating  those  sources). 
EPA  has  benefitted  greatly  fit>m  the 
variety  of  view  points  and  the  lively 
exchange  of  ideas  throu^  the  FACA 
Committees  and  subcommittees.  EPA 
has  sought  to  build  upon  the  issues 
raised  in  proposing  the  scope,  method, 
and  timing  of  the  comprehensive 
program  to  regulate  storm  water  and  to 
more  effectively  provide  outreach  and 
technical  assistance  for  these  new 
regulations.  The  Storm  Water  Phase  n 
FACA  Subcommittee  was  also 
instrumental  in  discussing  lessons 
learned  from  implementation  of  the 
existing  NPDES  program  for  storm 
water.  Records  and  iterative  draft 
versions  of  today's  proposal  have  been 
available  and  continue  to  be  available  to 
the  pubUc  at  the  Office  of  Wastewater 
Management's  Home  Page  (see  http:// 
www.epa.gov/owm)  or  through  the 
Point  Source  Information  Provision 
Exchange  System  (PIPES)  Home  Page 
(see  http://www.epa.gov/owmitnet/ 
pipes/pipes.htm). 

The  FACA  Committee  has  provided 
the  Storm  Water  Phase  U  FACA 
Subcommittee  with  several 
recommendations  for  improving  the 
existing  NPDES  program  for  storm 
water.  Some  of  these  recommendations 
are  reflected  as  part  of  today's  proposal. 
The  FACA  Committee  provided 
recommendations,  for  example,  for  the 
proposal  regarding  a  "no  exposure" 
incentive  for  facilities  with  storm  water 
discharges  "associated  with  industrial 
activity."  EPA's  proposal  would  apply 
this  recommendation  to  the  designation 
of  unregulated  sources  under  section 
402(p)(6)  as  well.  The  FACA  Conrniittee 
also  recommended  that  EPA  clarify  and 
define  the  standards.^pplicable  to 
NPDES  permit  controls  for  mimicipal 
separate  storm  sewer  systems, 
specifically  the  standards  that  permits 
require  for  controls  to  reduce  the 
discharge  of  pollutants  "to  the 
maximum  extent  practicable"  (MEP). 

G.  Related  Nonpoint  Source  Programs 

1.  Section  319  of  the  Clean  Water  Act 

In'  1987,  section  319  was  added  to  the 
Clean  Water  Act  to  provide  a  framework 
for  funding  State  and  local  efibrts  to 
address  pollutant  sources  not  addressed 
by  the  NPDES  program  (i.e.,  nonpoint 
sources).  To  obtain  funding.  States  are 
required  to  submit  Nonpoint  Source 
Assessment  Reports  identifying  State 


waters  that  without  additional  control  of 
nonpoint  soim:es  of  pollution  could  not 
reasonably  be  expected  to  attain  or 
maintain  applice^le  water  quality 
standards  or  the  goals  and  requirements 
of  the  CWA.  States  are  also  required  to 
prepare  and  submit  for  EPA  approval  a 
statewide  Nonpoint  Source  Management 
Program  for  controlling  nonpoint  source 
water  pollution  to  navigable  waters 
within  the  State  and  improving  the 
quality  of  such  waters.  State  program 
submittals  must  identify  specific  best 
management  practices  (BMPs)  and 
measures  that  the  State  proposes  to 
implement  in  the  first  4  years  after 
program  submission  to  reduce  pollutant 
loadings  from  identified  nonpoint 
sources  to  levels  required  to  achieve  the 
stated  water  quality  objectives. 

State  programs  funded  imder  section 
319  can  include  both  regulatory  and 
nonregidatory  State  and  local 
approaches.  Section  319(b)(2)(B) 
specifies  that  a  combination  of 
"nonregulatory  or  regulatory  programs 
for  enforcement,  technical  assistance, 
financial  assistance,  education,  training, 
technology  transfer,  and  demonstration 
projects"  may  be  used,  as  necessary,  to 
achieve  implementation  of  the  BMPs  or 
measures  identified  in  the  section  319 
submittals. 

Although  most  States  have  generally 
emphasized  the  use  of  voluntary 
approaches  in  their  section  319 
programs,  some  States  and  local 
governments  have  implemented 
regulations  and  poUdes  to  control 
pollution  from  xuban  runoff.  States  such 
as  Delaware  and  Florida,  as  well  as  local 
jiuisdictions  such  as  the  Lower 
Colorado  River  Authority,  are  pursuing 
storm  water  management  goals  through 
numerical  treatment  standards  for  new 
development.  Many  States  and  local 
governments  have  enforceable  erosion 
and  sediment  control  regulations. 

On  a  broader  scale,  nonpoint  source 
pollution  is  being  addressed  at  the 
watershed  level  by  such  programs  as 
those  being  implemented  by  the  State  of 
Wisconsin,  the  Puget  Sound  Water 
Quality  Authority,  and  the  States  that 
are  parties  to  the  Great  Lakes  Water 
QuaUty  Agreement.  A  number  of 
individual  States  and  local  communities 
have  adopted  legislation  or  regulations 
that  limit  development  or  require 
special  management  practices  in  areas 
siUTounding  water  resources  of  si>ecial 
concern,  such  as  Maryland's  Critical 
Areas  Act. 

2.  Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments 

Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA) 
of  1990  provides  that  States  with 
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approved  coastal  zone  management 
programs  must  develop  and  submit 
coastal  nonpoint  pollution  control 
programs  to  EPA  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  for  approval. 
Failure  to  submit  an  approvable 
program  will  result  in  a  reduction  of 
Federal  grants  under  both  the  Coastal 
Zone  Management  Act  and  section  319 
oftheCWA. 

State  coastal  nonpoint  pollution 
control  programs  under  CZARA  must 
include  enforceable  policies  and 
mechanisms  that  ensure 
implementation  of  the  management 
measures  throughout  the  coastal 
management  area.  Section  6217(g)(5) 
defines  management  measures  as 
"economically  achievable  measures  for 
the  control  of  the  addition  of  pollutants 
from  existing  and  new  categories  and 
classes  of  nonpoint  sources  of  pollution, 
which  reflect  the  greatest  degree  of 
pollutant  reduction  achievable  through 
the  application  of  the  best  available 
nonpoint  pollution  control  practices, 
technologies,  processes,  siting  criteria, 
operating  methods,  or  other 
alternatives."  Congress  mandated  a 
technology-based  approach  based  on 
technical  and  economic  achievability 
under  the  rationale  that  neither  States 
nor  EPA  have  the  money,  time,  or  other 
resources  to  create  and  expeditiously 
implement  a  program  that  depends  on 
establishing  cause  and  effect  linkages 
between  particular  land  use  activities 
and  specific  water  quality  problems.  If 
this  technology-based  approach  fails  to 
achieve  and  maintain  applicable  water 
quality  standards  and  to  protect 
designated  uses.  CZARA  6217(b)(3) 
requires  additional  management 
measures. 

EPA  issued  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters 
under  6217(g)  in  January  1993.  The 
guidance  identifies  management 
measures  for  five  major  categories  of 
nonpoint  source  pollution:  agriculture, 
forestry,  urban,  marinas  and  recreational 
boating,  and  hydromodification.  The 
management  measures  reflect  the 
greatest  degree  of  pollutant  reduction 
that  is  economically  achievable  for  each 
of  the  listed  sources.  These  management 
measures  provide  reference  standards 
for  the  States  to  use  in  developing  or 
refining  their  coastal  nonpoint 
programs.  In  general,  the  management 
measures  were  written  to  describe 
systems  designed  to  reduce  the 
generation  of  pollutants.  A  few 
management  measures,  however, 
contain  quantitative  standards  that 
specify  pollutant  loading  reductions. 
For  example,  the  New  Development 


Management  Measure,  which  is 
applicable  to  construction  in  urban 
areas,  requires  (1)  that  by  design  or 
performance  the  average  annual  total 
suspended  solid  loadings  be  reduced  by 
80  percent  and  (2)  to  the  extent 
practicable,  that  the  pre-development 
peak  runoff  rate  and  average  volume  be 
maintained.  The  management  measures 
approach  was  adopted  to  provide  State 
officials  flexibility  in  selecting  strategies 
and  management  systems  and  practices 
that  are  appropriate  for  regional  or  local 
conditions,  provided  that  equivalent  or 
higher  levels  of  pollutant  control  are 
achieved. 

Storm  water  discharges  regulated 
under  the  existing  NPDES  program, 
such  as  discharges  frt>m  municipal 
separate  storm  sewers  serving  a 
population  of  100,000  or  more  and 
construction  activities  that  disturb  5  or 
more  acres,  do  not  need  to  be  addressed 
in  Coastal  Nonpoint  Pollution  Control 
Programs.  However,  potential  new 
sources,  such  as  urban  development 
adjacent  to  or  surrounding  municipal 
systems  serving  a  population  of  100,000 
or  more,  smaller  urbanized  areas,  and 
construction  sites  that  disturb  less  than 
5  acres,  that  are  identified  in 
management  measures  under  section 
6217  guidance  need  to  be  addressed  in 
Coastal  Nonpoint  Pollution  Control 
Programs  until  such  discharges  are 
issued  an  NPDES  permit.  EPA  and 
NOAA  have  worked  and  continue  to 
work  together  in  their  activities  to 
ensure  that  authorities  between  NPDES 
and  CZARA  do  not  overlap. 

EPA  and  NOAA  published  Coastal 
Nonpoint  Pollution  Control  Program: 
Pmgram  Development  and  Approval 
Guidance  (1993),  which  addresses  such 
issues  as  the  basis  and  process  for  EPA/ 
NOAA  approval  of  State  Coastal 
Nonpoint  Pollution  Control  Programs, 
how  EPA  and  NOAA  expect  State 
programs  tcMmplement  management 
measures  in  conformity  with  EPA 
guidance,  and  procedures  for  reviewing 
and  modifying  State  coastal  boundaries 
to  meet  program  requirements.  The 
document  clarifies  that  States  generally 
must  implement  management  measures 
for  each  source  category  identified  in 
the  EPA  guidance  developed  under 
section  6217(g).  The  document  also  sets 
quantitative  performance  standards  for 
some  measures.  Coastal  Nonpoint 
Pollution  Control  Programs  are  not 
required  to  address  sources  that  are 
clearly  regulated  under  the  NPDES 
program  as  point  source  discharges. 
S[>ecifically,  such  programs  would  not 
need  to  address  small  municipal 
separate  storm  sewer  systems  and 
construction  sites  covered  under  NPDES 
storm  water  permits  (both  general  and 


individual).  The  guidance  also  clarifies 
that  regulatory  and  nonregulatory 
mechanisms  may  be  used  to  meet  the 
requirement  for  enforceable  policies  and 
mechanisms,  provided  that 
nonregulatory  approaches  are  backed  by 
enforceable  State  authority  ensuring  that 
the  management  measures  will  be 
implemented.  Backup  authority  can 
include  sunset  provisions  for  incentive 
programs.  For  example,  a  State  may 
provide  additional  incentives  if  too  few 
owners  or  operators  participate  in  a  tax 
incentive  program  or  develop 
mandatory  requirements  to  achieve  the 
necessary  implementation  of 
management  measures. 

H.  Watershed-based  Approach  for  Water 
Quality  Programs 

EPA  is  promoting  an  integrated 
watershed  approach  for  storm  water  and 
other  discharges  that  focuses  on 
coordinated  public  and  private  sector 
eflbrts  to  address  the  highest  priority 
water  quality  problems  within 
hydrologically  defined  geographic  areas. 
The  watershed  approach  is  a 
decisiorunaking  process  that  reflects  a 
common  strategy  for  information 
collection  and  analysis  and  a  common 
understanding  of  the  roles,  priorities,   - 
and  responsibilities  of  all  stakeholders 
within  a  watershed.  Implementation  of 
the  watershed  approach  is  critical  for 
the  improvement  of  water  quality  in  the 
United  States,  and  the  approach  is  an 
essential  priority  for  EPA's  water 
programs.  EPA,  therefore,  is 
reevaluating  its  programs,  including  the 
NPDES,  ground  water,  drinking  water, 
and  nonpoint  source  programs,  to 
determine  how  they  can  be  more 
effectively  incorporated  into  the 
watershed  approach. 

EPA  intends  that  a  central  role  be 
given  to  watershed  planning  and 
analysis  by  permitting  authorities 
implementing  storm  water  programs 
imder  today's  proposed  rule.  While 
States  are  not  required  to  use  a 
watershed  approach.  EPA  believes  that 
this  approach  would  significantly 
improve  implementation  of  today's 
proposed  rule.  As  discussed  in  Section 
II.A.,  Overview,  EPA  designed  today's 
proposed  rule  to  facilitate  watershed 
planning  and  analysis,  particularly  in 
the  area  of  designating  those  storm 
water  sources  to  be  covered  under  the 
program  or  giving  regulatory  relief  to 
storm  water  discharges  already 
designated,  but  also  in  determining  and 
implementing  the  requirements  for  the 
owners  and  operators  of  small 
mimicipal  separate  storm  sewer 
systems.  EPA  expects  that  the  NPDES 
permitting  authority  would  work  with 
State  agencies  who  have  jurisdiction 
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over  nonpoint  sources  and  other  areas 
within  the  watershed  not  covered  under 
the  NPDES  program  in  the  development 
of  a  compreoeiuive  watershed  plan. 

EPA's  overall  support  of  using 
watershed-based  alternatives  is 
described  in  greater  detail  in  EPA's 
Watershed  Apfiitoach  Framework  (June 
1996;  http:/ww^.epa.gov/OWOW/ 
watershed/firam^work.html«6b)  and 
NPDES  Watershed  Strategy  (U.S. 
Environmental  Protection  Agency. 
March  1994-  W^ashed  ProtecUon— 
NPIXS  Watershed  Strategy. 
Washington.  D.d.).  The  NPDES 
Watershed  Strategy  discusses 
integraticHi  of  NJIv^ES  program  functions 
into  a  broader  witershed  protection 
approach  and  hi^hii^ts  areas  for 
coordination  M^^sUkeholders  to 
promote  impleolWtation  of  the 
approach.  Tlie  NPIXS  Watershed 
Strategy  is  based  ion  the  following 
prindples: 

•  Watovhed  protection  approaches 
may  vary  in  ter^i^  of  specific  elements, 
timing,  and  resoktroes.  but  all  should 
share  a  common  emphasis  and 
insistence  on  integrated  actions,  specific 
action  itenns.  and  measurable 
environmental  and  programmatic 
milestones.  i 

•  RelatedactiMties  within  a  basin  or 
watershed  must  be  coordinated  to 
achieve  the  greatest  environmental 
benefit  and  most)  effective  level  of 
stakeholder  invoihrement 

•  Actions  relating  to  restoration  and 
protection  of  siirfikce  water,  ground 
water,  and  habitat  within  a  basin  should 
be  based  upon  a^  jintegrated  decision- 
making process,  ^common  information 
base,  and  a  crampon  undostanding  of 
the  roles,  prioritite,  and  responsibilities 
of  all  stakeholder  within  a  basin. 

Staff  and  finehcial  resources  are 


limited  and  musti  be  allocated  to  address 
environmental  priorities  as  effectively 
and  efficientiy  as  possible. 

•  Program  reqtmements  that  interfere 
or  conflict  with  environmental  priorities 


should  be  identi 
extent  possible. 
•  Accurate  in: 


lid  and  revised  to  the 


^ ,  Jiation  and  high 
quality  data  are  nacessary  for  decision- 
making and  should  be  collected  on  an 
incremental  basis;  interim  decisions 
should  be  made  based  on  available  data 
to  prevent  furthei)  degradation  and 
promote  restoratibh  of  natural  resources. 

The  watershed  approach  would  be 
most  successful  if  all  stakeholders  are 
involved.  In  additjibn,  within  a 
geographic  manaMment  unit 
(watershed/basin)^  ia  cycle  of  activities 
and  a  schedule  for  implementation  must 
be  established.      | 

EPA  recognizes!!  liat  many  States  are 
coordinating  theii^  Authorities,  programs. 


and  decisionmaking  using  a  watershed 
management  approach  to  achieve  more 
efficient  and  better  problem  solving. 
The  Agency  will  continue  to  encourage 
the  use  of  the  watershed  approach 
through  activities  that  include  tailoring 
the  EPA  program  to  support  this 
direction;  publishing  case  studies  for 
States  to  use  as  examples;  creating  a 
tools  directory;  imdertaking  other 
outreach  efforts,  such  as  a  quarterly 
newsletter  (Watershed  Events); 
including  watershed  activities  on  the 
EPA  Internet  Home  Page:  training  for 
permit  writers  and  the  regulated 
community;  and  qwnsoring 
confiarences.  such  as  "Watershed  96." 

State  representatives  of  the  Storm 
Water  Phase  U  FACA  Subcommittee 
supported  water^ed-based 
implementation  strategies  and  controls 
and  noted  the  follo%ving: 

(T)he  future  demands  a  new  model  for 
manning  water  resources,  based  on 
well-defined  gaographic  units  such  as 
basins  or  watersheds,  that  recognizes  all 
the  interconnections  within  the 
watershed  that  define  the  hydralogic 
cycle  in  that  area,  including  surface  and 
groundwaters  as  well  as  wetlands.  TTje 
management  of  any  watershed  should 
reflect  all  of  the  things  that  make  it 
unique,  including  specific  precipitation 
patterns,  topogrei^y.  "oil  and  geological 
diaracteristics.  and  land  use. 

A  systems  management  approach 
would  involve  the  development  and 
operatimi  of  a  comprehensive  water 
resource  management  program — though 
ultimately  it  need  not  be  limited  to 
water  resources— within  the  specific 
geographic  area  encompassing  the  basin 
or  watershed.  Components  of  such  a 
comprehensive  program  would  include 
water  supply,  water  quality,  water 
conservation,  flood  protection,  land  use. 
and  protection  of  fish  and  wildlife 
resources.  This  can  often  be  done 
effectively  through  comprehensive 
watershed  managemoit  and  planning. 

As  oiu-  government  policies  bsnsition 
to  a  systems-based,  comprehensive 
approach  to  managutg  water  resources, 
we  must  introduce  increased  flexibility 
and  latitude  into  ciurent  programs  so 
that  cross-categorical  management  of 
resources  can  flourish.  Water  resource 
management  policies  should  also 
recognize  the  significant  regional 
variance  in  the  water  resource. 
Management  policies  must  be  tailored  to 
local  hydrologic  and  ecological 
conditions.  Any  national  policy  should 
acknowledge  unique  regional  and  state 
characteristics  and  provide  a  fivmework 
for  development  strategies  consistent 
with  the  national  policy. 

The  States  recognize  that  there  are 
significant  institutional  obstacles,  and 


that  the  new  model  needs  to  be 
developed  in  an  evolutionary  fashion. 
Substantial  involvement  of  dischargers, 
users,  and  the  general  public  will  be 
essential.  It  wiU  require  unprecedented 
cooperation  among  many  state  and  local 
entities,  among  state  and  faderal 
agencies,  and  between  states  in  the  case 
of  watersheds  crossing  state  lines. 
Protection  efforts  should  be  coherent 
and  coordinated  to  make  the  most 
efficient  use  of  scarce  resoiuces  and 
minimize  inconsistency  among  federal, 
state,  and  local  programs  or  agencies, 

The  FACA  Committee  is  developing  a 
recommended  framework  for  integrating 
urban  wet  weather  discharges,  including 
storm  water  discharges,  into  the 
watershed  approach  that  reflects  the  key 
principles  outlined  in  EPA's  Watershed 
Approach  Framework  and  NPDES 
Watershed  Strategy.  The  committee's 
recommendations  are  contained  in  a 
draft  policy  entitied.  A  Watershed 
Alternative.  This  frmnework  would 
provide  that  all  regulated  discharges 
meet  minimum  requirements  regardless 
of  dieir  geographic  location.  Based  on  a 
review  and  assessment  of  watershed 
conditions  and  a  determination  that 
watw  quality  objectives  are  not  being 
met  in  a  particular  watershed, 
watershed  stakeholders  would  be  able  to 
choose  to  collectively  pursue  a 
watershed  approach  to  address 
identified  water  quality  problems.  A  key 
efement  of  this  watershed  alternative  is 
the  development  of  a  comprehensive 
watershed  plan  that  describes  (1)  who 
will  coordinate  watershed  planning  and 
implementation.  (2)  the  geographic  area 
being  covered  l^  the  watershed 
approach.  (3)  the  watershed 
stakeholders  participating  in  the 
planning  and  implementation  effort.  (4) 
assessments  of  aquatic  resources  and 
existing  or  potential  water  qiiality 
problems.  (5)  the  coordinated  watershed 
management  activities  that  will  be 
implemented,  (6)  the  fiimncial  plan  and 
schedule  for  completing  the  coordinated 
management  activities,  and  (7)  a 
mechanism  for  accountability.  Once  this 
plan  were  approved  by  the  applicable 
regulatory  authority(ies).  relevant 
provisions  of  the  waterdied  plan  would 
be  incorporated  into  relevant  regulatory 
and  nonregulatoiy  mechanisms  and 
progress  in  implementing  the  watershed 
plan  would  be  evaluated  periodically. 

The  watershed  alternative  has 
numerous  inherent  incentives, 
including  greater  opportunities  to 
improve  water  quality  and 
environmental  conditions,  more 
equitable  allocation  of  resources, 
enhanced  program  efficiency  and  lower 
costs,  improved  coordination  among 
programs,  an  improved  basis  for 
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management  decisions,  an  emphasis  on 
local  decisionmaking,  greater 
consistency  and  responsiveness, 
increased  opportunities  to  use  market- 
based  incentives,  and  improved  public 
relations. 

EPA's  key  principals  are  also  reflected 
in  today's  proposed  rule.  First,  the 
Agency  has  structured  the  designation 
of  additional  sources  by  the  permitting 
authority  to  facilitate  the  consideration 
of  watershed  impacts.  The  Agency  also 
highly  recommends  that  mimicipal 
storm  water  discharges  that  would  be 
designated  under  this  proposal  be . 
covered  under  general  permits  issued  on 
a  watershed-wide  basis.  Such  permits 
could  also  be  written  to  address  other 
sources  in  the  watershed  as  well.  Where 
a  comprehensive  watershed  plan  has 
been  developed,  the  Agency  believes  the 
components  of  that  plan  should  be 
reflected  in  all  permits  issued  to  the 
parties  addressed  by  the  watershed 
plan. 

Some  stakeholders  have  raised 
concerns  that  the  Agency  is  failing  to 
consider  watershed  priorities  in 
determining  which  sources  will  be 
designated  and  in  the  requirements  to 
be  imposed  on  such  sources  under 
today's  proposal.  The  Agency  disagrees. 
The  Agency  has  limited  its  proposed 
designation  to  those  sources  generally 
believed  to  be  of  significant  concern  to 
water  quality.  While  encouraging 
designation  of  additional  sources  based 
on  considerations  of  water  quality, 
including  considerations  made  on  a 
watershed  basis,  the  Agency  also 
proposes  to  allow  a  waiver  of  otherwise 
applicable  requirements  for  some 
sources  (construction  sites  under  5  acres 
and  small  municipal  separate  storm 
sewer  systems  serving  less  than  1 ,000 
people)  where  the  NPDES  permitting 
authority  participates  in  implementing  a 
watershed  plan  and  water  quality  is  not 
impaired.  Fiulher,  the  Agency  proposes 
flexible  requirements  for  permittees  in 
allowing  consideration  of  BMPs  tailored 
to  the  needs  of  the  watershed.  The 
Agency  believes  that  this  sort  of 


flexibility  will  generally  ensure 
watershed  protection  while  allowing 
permitting  authorities  flexibility  to 
tailor  program  implementation  to  the 
needs  of  a  particular  watershed  and  its 
stakeholders. 

n.  Description  of  Proposed  Program 

A.  Overview 

1.  Objectives  EPA  Seeks  to  Achieve  in 
Today's  Proposal 

EPA  seeks  to  achieve  several 
objectives  in  today's  proposed  rule. 
Under  CWA  section  402(p)(6),  EPA  is 
required  to  provide  a  comprehensive 
storm  water  program  that  designates  and 
controls  additional  sources  of  storm 
water  discharges  to  protect  water 
quality.  In  addition,  EPA  is  required  to 
address  discharges  of  storm  water  firom 
the  activities  exempted  under  the  1990 
storm  water  regulations  that  were 
remanded  by  the  Ninth  Circuit  CoxaX  of 
Appeals  in  NRDC  v.  EPA  (9th  Circuit, 
1992) — construction  activities 
disturbing  less  than  5  acres  and  so- 
called  "light"  industrial  activities  not 
exposed  to  storm  water  (see  discussion 
of  "no  exposure"  below).  EPA  is  also 
seeking  to  address  the  problem  of  so- 
called  "donut  holes"  created  by  the 
existing  NPDES  storm  water  program. 
Donut  holes  are  municipal  separate 
storm  sewer  systems  located  within  the 
urbanized  areas  that  include  systems 
covered  by  the  existing  NPDES  storm 
water  program,  but  are  not  currently 
addressed  by  the  storm  water  program 
because  of  the  particular  drafting  of  the 
existing  regulations.  In  other  words, 
donut  holes  are  gaps  in  the  existing 
NPDES  storm  water  program's 
regulatory  scheme.  EPh  also  is  trying  to 
facilitate  and  promote  watershed 
planning  as  a  framework  for 
implementing  water  quality  programs 
where  possible. 

Although  the  proposed  program  can 
be  structured  in  various  ways  to  regulate 
the  remaining  unregulated  sources  of 
storm  water  to  protect  water  quality, 
EPA  believes  it  can  best  achieve  its 


objectives  through  flexible  innovations 
within  the  framework  of  the  NPDES 
program.  Unlike  the  storm  water 
regulations  EPA  promulgated  in  1995, 
EPA  no  longer  proposes  to  designate  all 
storm  water  discharges  for  nationwide 
coverage  under  the  NPDES  program  for 
storm  water.  The  proposed  framework 
for  today's  proposed  rule  is  one  that 
would  balance  both  nationwide 
automatic  designation  and  locally  based 
designation.  Nationwide  designation 
would  apply  to  those  classes  or 
categories  of  storm  water  discharges  that 
EPA  believes  present  a  high  likelihood 
of  having  adverse  water  quality  impacts, 
regardless  of  location.  EPA  is  proposing 
to  designate  the  following  sotirces  on  a 
nationwide  basis:  storm  water 
discharges  from  small  municipal 
separate  storm  sewer  systems  located  in 
urbanized  areas  and  construction 
activities  that  result  in  land  disturbance 
equal  to  or  greater  than  1  acre.  As  noted 
under  Section  I.A.I,  Studies  and 
Assessments  of  Storm  Water  Runoff, 
these  two  sources  can  cause  significant 
water  quality  impacts.  Additional 
sources  would  not  be  covered  on  a 
nationwide  basis  either  because  EPA 
ciirrently  lacks  information  indicating  a 
consistent  potential  for  adverse  water 
quality  impact  or  because  of  EPA's 
belief  that  the  likelihood  of  adverse 
impacts  on  water  quality  is  low,  with 
some  exceptions  on  a  more  local  basis. 
Additional  individual  sources  or 
categories  of  storm  water  discharges 
could,  however,  be  covered  under  the 
program  through  a  local,  watershed- 
based  designation  process.  Permitting 
authorities  may  designate  additional 
small  municipal  separate  storm  sewer 
systems  when  they  develop  designation 
criteria  and  apply  these  criteria  to  small 
municipal  separate  storm  sewer  systems 
located  outside  of  an  urbanized  area,  in 
particular  those  with  a  population  of 
10,000  or  more  and  a  population  density 
of  at  least  1,000.  Exhibit  1  illustrates  the 
framework  for  today's  proposal. 
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Exhibit  1 
Phase  II  Source  Decisions 


WATER  QUALITY  IMPACT  OF  SOURCES 


LOIVLIICELIHOOD/ 
INSUFFICIENT  INFORMATION 

NOT  JIUTOMATICALLY 
DESIflNATED  BY  RULE 

•  Non-Phtse  I  small  MS4s  located 
outside  Urbanized  Areas. 

•  Constniition  activity  that  results  in  the 
land  distiiibance  of  less  than  I  acre. 

•  Non-Pli4se  I  industrial  and 
comme^ial  sources. 

BUT  DESIGNATED  BY 
PERMTniNG  AUTHORITY  IF: 

•  AsmalEMS4nKetsthedesigiuuion 
criteria  that  permitting  authorities  are 
required  to  develop.  The  criteria  must 
be  applijad  to  at  least  those  small  MS4s 
located  ii  an  area  with  a  population  of 
at  least  lO.OOO  and  a  population  density 
of  at  lea^  1.000. 

•  Watershed  plan.  TMDL,*  or  other 
local  wattr  quality  assessment  defines 
need  to  cover  small  MS4s  and 
constiudtion  activity  not  currendy 
regulated 

•  EPA  or  life  State  determines 
that  the  storm  water  discharge 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
conuibut^r  of  pollutants  to  the  waters 
of  die  Uliited  States. 


•  EPA  will  cpetinue  to  require  States  to  comply 
with  ihetrTNIpL  implemeiuatioti  schedules. 


NATIONAL 
ASSESSMENT 


WATER  QUALITY 
ASSESSMENT 


BILUNQCOOE 


HIGH  LIKELIHOOD 


AUTOMATICALLY 
DESIGNATED  BY  RULE 

•  All  non-Phase  I  small  MS4s  located 
outside  Urbanized  Areas. 

•  Construction  activity  that  resulu  in  the 

land  disturbance  of  greater  than  or  equal 
to  1  acre  and  less  than  5  acres. 


BUT  WAIVERS  PROVIDED  FOR: 


•  Regulated  small  MS4s  serving 
jurisdictions  with  a  population  of  less 
dian  1.000  where  a  watershed  plan  or 
TMDL  assessment  addresses  the 
pollutants  of  concern. 

•  Construction  activities  between  I  and 
S  acres  where: 

(1)  activity  occurs  during  negligible 
rainfall  period. 

(2)  determination  of  low  soil  loss,  or 

(3)  a  watershed  pian  or  TMDL 
assessment  addresses  the  pollutants 
of  concern. 
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The  framework  for  the  proposal 
provides  a  significant  degree  of 
flexibility.  The  provisions  for 
nationwide  designation  of  construction 
and  small  municipal  separate  storm 
sewer  systems  in  urbanized  areas  allow 
for  a  waiver  of  applicable  requirements 
based  on  appropriate  water  quality 
conditions.  The  proposal  would  allow  a 
permitting  authority  to  waive  otherwise 
applicable  requirements  for  a  regulated 
small  municipal  separate  storm  sewer 
system  if  the  jurisdiction  served  by  the 
system  includes  a  population  of  less 
than  1,000  persons  and  meets  additional 
water  quality-based  conditions.  Water 
quality-based  conditions  would  be  the 
basis  for  a  waiver  of  requirements  of 
construction  activities  between  1  and  5 
acres,  as  well.  For  construction  sources, 
the  rule  would  provide  significant 
flexibility  for  waiving  otherwise 
applicable  regulatory  requirements 
where  a  permitting  authority 
determines,  based  on  water  quality  and 
watershed  considerations,  that  storm 
water  controls  are  not  needed.  Coverage 
would  extend  to  municipal  and 
construction  sources  outside  the 
nationwide  designated  classes  or 
categories  based  on  watershed  and  case- 
by-case  assessments.  For  the  municipal 
program,  today's  proposal  would 
provide  broad  discretion  to  NPDES 
permitting  authorities  to  develop  and 
implement  criteria  for  designating  small 
municipal  separate  storm  sewer  systems 
outside  of  urbanized  areas.  Other  storm 
water  discharges  h-om  unregulated 
industrial,  commercial,  and  residential 
sources  would  not  be  covered  unless  a 
permitting  authority  determines  on  a 
case-by-case,  or  categorical,  basis  that 
controls  would  be  needed  to  protect 
water  quality.  EPA  believes  that  the 
flexibility  provided  in  today's  proposed 
rule  would  facilitate  watershed 
planning. 

2.  General  Requirements  for  Regulated 
Entities  Under  Today's  Proposal 

Today's  proposal  defines  additional 
classes  and  categories  of  storm  water 
discharges  for  coverage  under  the 
NPDES  program.  Those  dischargers 
proposed  to  be  regulated  by  today's 
proposed  rule  would  be  required  to  seek 
coverage  under  an  NPDES  permit. 
Furthermore,  all  NPDES-authorized 
States  and  Tribes  would  be  required  to 
implement  these  provisions  and  make 
any  necessary  amendments  to  current 
State  NPDES.  regulations  to  ensure 
consistency  with  today's  proposal.  EPA 
would  remeiin  the  NPDES  permitting 
authority  for  States  and  Tribes  without 
NPDES  authorization. 

EPA  proposes  to  regulate  the 
remaining  unregulated  point  sources  of 


storm  water  under  the  NPDES 
permitting  program  for  a  variety  of 
reasons,  primarily  programmatic,  but 
also  legal.  The  primary  reason  for 
regulating  storm  water  under  the  NPDES 
program  is  for  simplicity  and 
predictability.  EPA  envisions  a 
"seamless"  program,  particularly  for 
regulating  storm  water  discharges  from 
mimicipal  separate  storm  sewer 
systems,  regardless  of  the  relative  size  of 
the  source.  Forty-three  jurisdictions 
(States  and  territories]  administer  the 
NPDES  permit  program,  providing  an 
opportunity  for  expeditious 
implementation  of  a  comprehensive 
program  to  regulate  storm  water  to 
protect  water  quality.  The  NPDES 
program  is  a  comparatively  mature 
regulatory  program,  and  affected 
stakeholders  are  familiar  with,  if  not 
accustomed  to.  how  it  operates. 
Regulations  under  the  hffDES  program 
are  not  enforceable  against  an  affected 
entity  until  the  effective  date  of  a 
permit,  thus  providing  an  opportimity 
to  identify  particularized  concerns  and 
tailor  permit  conditions  that  are  relevant 
and  meaningful  on  an  individualized 
basis.  The  NPDES  permitting  authority 
periodically  reviews  the  NPDES  permits 
to  ensure  that  applicable  requirements 
remain  relevant  and  ensure  adequate 
protection  of  receiving  waters;  CWA 
section  402(b)(1)(B)  describes  the  5-year 
permit  term.  In  addition,  NPDES 
permits  are  enforceable.  Permittees, 
inspectors,  and  enforcement  authorities 
understand  the  individualized  permit 
obligations  and,  over  the  years,  judicial 
precedents  have  established  clear 
procedural  standards  for  the 
enforcement  of  those  obligations.  The 
NPDES  program  also  provides  clear 
rules  for  citizen  participation,  not  only 
in  permitting  and  compliance 
monitoring,  but  also  in  enforcement. 
Legal  considerations  also  affect  the 
Agency's  proposal  to  regulate  the 
remaining  unregulated  storm  water 
under  the  NPDES  permitting  program. 
When  Congress  enacted  the  point  source 
storm  water  provisions  of  section  402(p) 
in  1987,  it  also  enacted  programs  for 
control  of  nonpoint  sources  under 
section  319.  The  statute  appears  to 
suggest,  therefore,  that  EPA  should 
control  point  sources  under  section 
402(p)  with  different,  "regulatory" 
programs  than  the  programs  for 
controlling  nonpoint  sources  under 
section  319.  While  EPA  fully  anticipates 
that  States  will  provide  "reasonable 
assurances"  for  the  control  of  nonpoint 
sources  in  a  timely  and  effective 
manner,  such  assurances  are  not  yet 
fully  developed  in  practice.  Several 
States  have  enacted  laws  that  prescribe 


State  regulation  in  a  manner  that  is 
"more  stringent"  than  Federal 
regulation.  While  the  CWA  explicitly 
preserves  the  authority  for  States  to 
enact  "more  stringent"  regulations  to 
control  discharges,  the  Agency  would  be 
concerned  that  providing  maximiun 
flexibility  for  States  to  establish  "non- 
NPDES"  programs  would  leave 
regulatory  authorities  in  many  States  in 
a  quandary  to  determine  whether  or  not 
programs  they  would  design  are  more  or 
less  stringent  than  a  Federal  program. 
The  NPDES  program  provides  a  useful 
and  recognized  standard  in  these 
instances. 

As  noted  earlier,  the  NPDES  program 
has  a  proven  record  of  reducing  and 
eliminating  pollutant  discharges.  The 
NPDES  program  also  provides 
mechanisms  to  assure  attainment  and 
maintenance  of  water  quality  standards. 
Given  that  regulations  under  section 
402(p)(6)  are  to  regulate  "to  protect 
water  quality,"  the  NPDES  program 
provides  a  natural  fit.  Notwithstanding 
the  preceding,  however,  the  Agency 
recognizes  the  continuing  imperative  to 
assure  that  environmental  regulations 
accomplish  statutory  objectives  in  the 
least  burdensome  and  most  cost- 
effective  fashion.  As  explained  further 
in  this  preamble,  the  form  and 
substance  of  NPDES  permits  to  address 
the  sources  designated  in  today's 
proposal  would  provide  greater 
flexibility  for  the  newly  covered  sources 
than  the  existing  "standard"  NPDES 
permit. 

Today's  proposal  would  establish 
requirements  for  NPDES  permitting 
authorities,  regulated  small  municipal 
separate  storm  sewer  systems, 
construction  activities  disturbing  equal 
to  or  greater  than  1  acre  and  less  than 
5  acres  of  land,  and  other  discharges 
designated  by  the  permitting  authority 
based  on  local  conditions. 

Today's  proposal  includes  some  new 
requirements  for  NPDES  permitting 
authorities  implementing  the  CWA 
section  402(p)(6)  program.  As  noted 
above.  EPA  is  making  a  significant  effort 
to  build  flexibility  into  the  program.  At 
the  same  time.  EPA  is  maintaining  a 
level  of  national  consistency,  as 
appropriate.  Permitting  authorities 
would  be  required  to  generally  ensure 
that  the  minimum  requirements 
proposed  today  would  be  addressed  by 
the  regulated  community  (e.g., 
permitting  authorities  must  ensure  that 
permits  issued  to  municipalities  include 
the  minimum  control  measures 
established  imder  the  program). 
Permitting  authorities  would  also  have 
the  ability  to  make  numerous  decisions 
about  the  program  including  who  is 
regulated  under  the  program  (e.g.,  case- 
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by-case  designiifions  and  waivers),  what 
the  requirements  are  for  regulated 
entities  (e.g.,  waving  otherwise 
applicable  provisions  where  certain 
conditions  are  met  and  developing  a  list 
of  regionally  appropriate,  field-tested 
BMPs  that  it  be  I  eves  to  be  cost- 
effective),  and  1 1  hat  the  allocation  of 
responsibilities  :  s  between  regulated 
entities. 

The  rule  proj^^ses  to  extend  the 
municipal  storm  water  program  to 
include  the  following:  small  mimicipal 
separate  storm  Mwer  systems  within 
uroanized  area^  [with  the  exception  of 
^bally-owned  systems  that  serve  less 
than  1,000  persqiis  and  any  other 
system  waived  from  the  requirements  by 
the  NPDES  perijitting  authority),  small 
mimicipal  sepaitte  storm  sewer  systems 
meeting  the  crieqria  (to  be  established  by 
the  permitting  aikthority)  for 
designation,  and  any  mimicipal  separate 
storm  sewer  system  contributing 
substantially  to  tne  stana  water 
pollutant  loadings  of  a  regulated, 
physically  inteiqonnected  municipal 
separate  storm  sewer  system.  Small 
municipal  separate  storm  sewer  systems 
include  munici|>bl.  Tribal,  State,  and 
Federal  facilitie^land  other  systems 
located  in  an  urfafanized  area  that  fall 
within  the  definition  of  a  municipal 
separate  storm  sewer  system.  These 
would  include,  for  example.  State 
departments  of  ttansportation, 
universities,  andjmilitary  bases. 

Today's  propo^  would  require  all 
regulated  small  mimicipal  separate 
storm  sewer  systems  to  develop  and 
implement  a  stofrtn  water  management 
program.  Program  components  would 
include,  at  a  minimmn,  measures  to 
address  requirements  concerning  public 
education  and  outre  jch,  public 
involvement,  illicit  discharge  detection 
and  elimination,  construction  site  runoff 
control,  post-coi^$truction  storm  water 
management  in  hiew  development  and 
redevelopment,  and  pollution 
prevention  and  ^6od  housekeeping  of 
municipal  operaUons.  These  program 
components  woijdd  be  implemented 
through  NPDES  bermits.  A  municipality 
would  be  required  to  submit  to  the 
NPDES  permittidg  authority,  either  in 
its  NOI  or  individual  permit 
application,  the  BMPs  to  be 
implemented  and  the  measurable  goals 
for  each  of  the  ininimiun  control 
measures  listed  above. 

The  rule  proposes  to  address  all 
construction  sitel  Activities  involving 
clearing,  grading  and  excavating  land 
equal  to  or  greater  than  1  acre  and  less 
than  5  acres,  unl  xs  requirements  are 
otherwise  waived!  by  the  NPDES 
permitting  autho^ty.  Such  sites, 
including  constriction  site  activities 


disturbing  less  than  1  acre  of  land  that 
are  designated  by  the  permitting 
authority,  would  be  required  to 
implement  requirements  set  forth  in  the 
NPDES  permit,  which  may  reference  the 
requirements  of  a  qualifying  local 
pmmm,  issued  to  cover  such  sites. 
Tne  rule  also  proposes  to  address 
certain  other  sources  regulated  under 
the  existing  program  for  storm  water. 
For  municipally  owned  industrial 
sources  required  to  be  regulated  imder 
the  existing  NPDES  storm  water 
program  but  exempted  from  immediate 
compUance  by  the  Intermodal  Surface 
Transportation  Act  of  1991  (ISTEA),  the 
rule  proposes  to  maintain  the  existing 
deadline  for  seeking  coverage  under  an 
NPDES  pennit  (August  7,  2001)  (EPA  is 
requesting  comment  on  the  possibility 
of  covering  such  sources  in  a  single* 
storm  water  permit  for  the  municipality 
as  a  whole.  See  section  II.I.3.  below.) 
The  rule  also  proposes  to  provide  relief 
from  NPDES  storm  water  permitting 
requiranents  for  industrial  and  other 
soiuces  that  provide  a  written 
certification  of  "no  exposure  of 
industrial  materials  and  activities  to 
storm  water." 

3.  Integration  of  Today's  Proposal  With 
the  Existing  Storm  Water  Program 

In  developing  today's  proposal, 
members  of  both  the  FACA  Committee 
and  the  Storm  Water  Phase  U  FACA 
Subcommittee  encouraged  EPA  to  seek 
opportimities  to  integrate,  where 
possible,  the  proposed  Phase  n 
requirements  widi  existing  Phase  I 
requirements,  thus  facilitating  a 
"seamless,"  imified  stoim  water 
program.  EPA  believes  that  this 
objective  is  met  by  using  the  NPDES 
firework.  This  framework  is  already 
applied  to  regulated  sources  under  the 
existing  NPDES  storm  water  program 
and  would  be  extended  to  those  sources 
that  would  be  designated  under  today's 
proposed  rule.  This  approach  would 
facilitate  program  consistency,  public 
access  to  information,  and  program 
oversight. 

EPA  believes  that  this  proposal 
provides  consistency  in  terms  of 
program  coverage  and  requirements  for 
existing  and  newly  proposed  sources. 
For  example,  today's  proposal  would 
include  most  of  the  so-called  donut 
holes — municipal  separate  storm  sewer 
systems  within  urbanized  areas  that 
contain  systems  covered  by  the  existing 
NPDES  storm  water  program,  but  are  not 
themselves  addressed  by  the  storm 
water  program.  In  addition,  the 
minimum  controls  required  in  today's 
proposal  for  regulated  small  municipal 
separate  storm  sewer  systems  would  be 
very  similar  to  a  number  of  the  permit 


requirements  for  medium  and  large 
municipal  separate  storm  sewer  systems 
under  the  existing  storm  water  program. 
As  proposed,  permit  requirements  for 
all  regulated  mimicipal  separate  storm 
sewer  systems  (i.e.,  those  under  the 
existing  program  and  those  proposed 
today)  would  require  implementation  of 
BMPs.  Furthermore,  with  regard  to  the 
development  of  permits  to  protect  water 
quality.  EPA  intends  to  apply  the 
August  1. 1996.  Interim  Permitting 
Approach  for  Water  Quality-Based 
Effluent  Limitations  in  Storm  Water 
Permits  (hereinafter,  "Interim 
Permitting  Approach")  (see  Section 
n.Ll.  for  further  description)  to  all 
municipal  separate  storm  sewer  systems 
covered  by  the  existing  and  the 
proposed  extension  of  the  existing 
NPDES  storm  water  program.  EPA 
requests  comment  on  the 
appropriateness  of  applying  this 
approach  to  small  municipal  separate 
storm  sewer  systems  regulated  under 
this  rule. 

EPA  is  planning  to  apply  similar 
permit  requirements  to  construction 
sites  below  5  acres  as  are  applied  to 
those  above  5  acres.  A  waiver  provision 
applicable  to  certain  circumstances  is 
proposed.  In  addition,  today's  rule 
proposes  to  allow  compliance  with 
qualifying  local.  Tribal,  or  State  erosion 
and  sediment  controls  to  meet  the 
erosion  and  sediment  control 
requirements  of  the  general  permits  for 
construction  both  above  and  below  5 
acres. 

4.  General  Permits 

The  proposal  would  recommend 
using  general  permits  for  all  dischargers 
that  would  be  covered  under  today's 
proposal.  The  use  of  general  permits 
instead  of  individual  permits  reduces 
the  administrative  burden  on  permitting 
authorities,  while  also  limiting  the 
paperwork  burden  on  regulated  parties 
seeking  pennit  coverage.  Permitting 
authorities  may.  of  course,  require 
individual  permits  in  some  cases  to 
address  specific  concerns,  including 
permit  noncompliance. 

While  general  permits  are  probably 
most  appropriately  issued  on  a 
waterahed-wide  basis  for  all  storm  water 
permittees  designated  in  this  proposal, 
the  Agency  strongly  recommends  that 
general  permits  for  municipal  sources, 
in  particular,  be  issued  on  a  waterahed 
basis.  Permit  conditions  contoured  to  a 
specific  waterahed  could  reflect  an 
approved  waterahed  plan,  special 
provisions  concerning  program 
implementation  (e.g.,  allocation  of 
responsibilities  among  permittees), 
applicable  water  quality  standards, 
including  designated  uses,  and  tinung  of 


1552 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


implementation.  Alternatively,  the 
Agency  recommends  that  mimicipal 
general  permits  be  issued  to  cover  the 
regulated  small  municipal  separate 
storm  sewer  systems  within  urbanized 
areas.  If  the  permitting  authority  issues 
a  State-wide  general  permit,  the 
permitting  authority  may  include 
separate  conditions  tailored  to 
individual  watersheds  or  urbanized 
areas. 

As  discussed  in  Section  I,  today's 
proposed  rule  would  provide  an 
opportunity  for  regulated  small 
municipal  separate  storm  sewer  systems 
to  become  co-p>ermittees  with  municipal 
separate  storm  sewer  systems  covered 
under  existing  individual  permits.  EPA 
intends  to  consult  with  the  Storm  Water 
Phase  n  FACA  Subcommittee  in 
developing  its  general  permits  for  the 
proposed  program.  The  Agency  would 
recommend  that  State  NPDES 
permitting  authorities  use  the  EPA 
general  permit  as  a  guide  in  writing 
State-issued  permits  for  newly  regulated 
storm  water  sources.  Furthermore, 
within  the  context  of  this  rule,  EPA 
intends  to  use  the  August  1, 1996, 
Interim  Permitting  Approach  (see 
Section  II.L.1.  for  further  description) 
for  sources  regulated  under  the  NPDES 
storm  water  program. 

5.  Tool  Box 

During  the  FACA  process,  many 
^Storm  Water  Phase  II  FACA 
Subcommittee  representatives  expressed 
an  interest  in  having  EPA  develop  a 
"tool  box"  to  assist  States,  Tribes, 
municipalities,  and  other  parties  - 
involved  in  the  Phase  II  program.  EPA 
made  a  commitment  to  work  with  Storm 
Water  Phase  II  FACA  Subcommittee 
representatives  in  developing  such  a 
tool  box,  with  the  expectation  that  a  tool 
box  would  facilitate  implementation  of 
the  storm  water  program  in  an  effective 
and  cost-efficient  manner.  EPA  is 
committed  to  having  a  preliminary 
working  tool  box  by  the  time  the 
proposed  rule  is  finalized  in  1999;  EPA 
intends  to  have  the  tool  box  fully 
operational  at  the  time  of  the  general 
permit.  EPA  also  intends  to  update  the 
tool  box  as  resources  and  data  become 
available.  The  tool  box  would  most 
likely  include  the  following  six  main 
components:  fact  sheets,  guidances,  an 
information  clearinghouse,  training  and 
outreach  efforts,  technical  research,  and 
support,  fpr  demonstration  projects. 

In  an  attempt  to  avoid  duplication, 
the  Agency  has  undertaken  an  effort  to 
identify  and  coordinate  sources  of 
information  that  relate  to  the  storm 
water  program  from  both  inside  and 
outside  the  Agency.  Such  information 
may  include  research  and 


demonstration  projects,  grants,  storm 
water  management-related  programs, 
and  com{)endiums  of  available 
documents,  including  guidances,  related 
directly  or  indirectly  to  the 
comprehensive  NPDES  storm  water 
program.  Based  on  this  effort,  EPA 
would  develop  a  tool  box  containing 
fact  sheets  and  guidance  documents 
I>ertaining  to  the  overall  program  and 
rule  requirements  (e.g.,  guidance  on 
mimicipal  and  construction  programs, 
and  permitting  authority  guidance  on 
designation  and  waiver  criteria);  models 
of  current  programs  aimed  at  assisting 
States,  Tribes,  municipalities,  and 
others  in  establishing  programs;  a 
comprehensive  Ust  of  reference 
documents  organized  according  to 
subject  area  (e.g..  illicit  discharges, 
wate'rsheds,  water  quality  standards 
attainment,  funding  sources,  and  similar 
types  of  references);  educational 
materials;  technical  research  data;  and 
demonstration  project  results.  The 
information  collected  by  EPA  will  not 
only  provide  the  background  for  tool 
box  materials,  bu*  may  also  be  included 
in,  and  made  available  through,  an 
information  clearinghouse.  Due  to  cost 
concerns,  EPA  is  still  considering 
whether  an  information  clearinghouse 
will  be  part  of  the  tool  box.  EPA  also 
intends  to  provide  training  workshops 
at  the  regional  level  with  the 
expectation  that  the  EPA  regional  offices 
then  will  assist  States,  Tribes,  and 
municipalities  with  understanding  the 
storm  water  program  and  will  ensure 
that  the  regulated  entities  are  aware  of 
the  availability  of  the  tool  box  materials. 

EPA  has  many  funding  mechanisms 
currently  available  to  support  activities 
related  to  storm  water.  These 
mechanisms  will  be  included  in  the  tool 
box.  Many  activities  funded  under 
grants  and  loan  programs  include 
programs  in  the  nonpoint  soiut:e  area, 
storm  water  demonstration  projects,  and 
wastewater  construction  projects.  EPA 
has  already  provided  funding  for 
numerous  research  efforts  in  these  areas, 
including  a  database  of  BMP 
effectiveness  studies,  an  assessment  of 
technologies  for  storm  water 
management,  a  study  of  the 
effectiveness  of  storm  water  BMPs  for 
controlling  the  impacts  of  watershed 
imperviousness,  protocols  for  wet 
weather  monitoring,  development  of  a 
dynamic  model  for  wet  weather  flows, 
and  numerous  outreach  projects. 

EPA  has  entered  into  a  cooperative 
agreement  with  the  Urban  Water 
Resources  Research  Council  of  the 
American  Society  of  Civil  Engineers 
(ASCE)  to  develop  a  scientifically-based 
approach  and  management  tool  for  the 
information  needed  to  evaluate  the 


effectiveness  of  luhan  storm  water 
runoff  BMPs  nationwide.  The  long-term 
goal  of  the  project  is  to  promote 
technical  design  improvements  for 
BMPs  and  to  better  match  their  selection 
and  design  to  the  local  storm  water 
problems  being  addressed.  The  project 
team  is  collecting  and  evaluating 
existing  BMP  performance  data, 
developing  a  BMP  evaluation  protocol, 
and  designing  and  creating  a  database. 
Eventually  the  database  will  include  the 
nationwide  collection  of  information  on 
the  characteristics  of  structural  and  non- 
structural BMPs,  data  collection  efl^orts 
(e.g.,  sampling  and  flow  gauging  % 

equipment),  climatological 
characteristics,  watershed 
characteristics,  hydrologic  data,  and 
constituent  data.  The  database  will 
continue  to  grow  as  new  BMP  data 
become  available.  The  database  software 
will  be  distributed  by  CD-ROM  and  will 
be  accessible  through  the  Internet. 

EPA  and  ASCE  invite  BMP  designers, 
owners  and  operators  to  participate  in 
the  database  development  effort.  To 
make  this  effort  successful,  a  large 
database  is  essential.  Interested  persons 
are  encouraged  to  submit  their  BMP 
performance  evaluation  data  and 
associated  BMP  watershed 
characteristics  for  potential  entry  into 
the  database.  In  addition,  researchers 
planning  to  conduct  BMP  performance 
evaluations  in  the  future  are  requested 
to  compile  and  collect  BMP  reporting 
information  according  to  a  format  being 
developed  by  ASCE.  For  more 
information,  please  contact  Eric 
Strassler,  EPA  Engineering  and  Analysis 
Division,  at  202-260-7150,  e-mail: 
strassler.eric@epamail.epa.gov. 

EPA  intends  to  promote  research 
consistent  with  the  Risk  Management  • 
Research  Plan  for  Wet  Weather  Flows 
prepared  by  EPA's  Office  of  Research 
and  Development.  This  plan  supports 
the  priority  research  questions  and 
needs  of  the  Office  of  Water.  Finalized 
in  November  1996,  the  plan  will  be 
updated  annually.  It  includes  strategic 
research  directions  and  identifies  active 
and  proposed  projects  for  supporting 
each  research  area. 

6.  Deadlines  Established  in  Today's 
Proposal 

Exhibit  2  outlines  the  various 
deadlines  proposed  in  today's  rule.  EPA 
believes  that  the  dates  proposed  allow 
sufficient  time  for  completion  of  both 
the  NPDES  permitting  authority's  and 
the  permittee's  program  responsibilities. 
EPA  requests  comment  on  the 
appropriateness  of  the  proposed 
deadline  dates. 
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Exhibit  2.— Today's  Proposed  Rule  Deadlines 


Activity 


Proposed  Rulf  iBeoomes  Final 

NPDES-Authorfeed  States  Modify  NPDES  Ptogram  .. ""''""Z'Z"""Z 

NPDES-Auttiorfeed  States  Modify  NPDES  Program  if  St^utory  Change  is  Required 

Permitting  Authbrity  Issues  A  Menu  of  BMPs  for  Regulated  Small  Municipal  Sejaarate  Storm 
Sewer  Systems  (MS4s). 

ISTEA  Sources  Submit  Permit  Application 

Permitting  Authority  Issues  General  Permit(s)  (if  this  type  of  permit  coverage  is  selected)  

Regulatea  Small  MS4s  Sutxnit  Permit  Application: 

a  If  designated  under  §  122.32(a)(1)  with  1990  Census  as  "latesT  Census  

b.  If  designated  under  §  122.32(a)(1)  with  2000  Census  as  "latesT  Census  (2000  Cen- 
sus calculations  to  be  completed  approximately  by  August  2001). 

c.  If  designated  under  §  122.32(a)(2)  _ 

d.  If  designated  under  §§  122.26(a)(9)(0  (C)  or  (D) '......„ 

Storm  Water  Discharges  Associated  With  Other  Activity  Submit  Permit  Application 

Permitting  Authority  Designates  Small  MS4s  under  §  123.35(b)(2) 

Regulated  Small  MS4s'  Program  Developed  and  Implemented „ 

Reevaluation  of  the  Proposed  Rule  by  EPA 

Permitting  Authority  Detemiination  on  a  Petition !!!™!!!!!1*"!!!!!! 

Non-Municipal  Sources  Designated  Under  §  122.26(a)(9)(i)  (C)  or  (D)  Submit  Permit  Appiica^ 

tion. 
Submission  of  ihio  Exposure  Certification „..^ 


Deadline  date 


3/1/99. 
3/1/00. 
3/1/01. 
3/1/01. 

a/7/01. 
3/1/02. 
a  S/31/02. 

b.  5/31/02. 

c.  Within  60  days  of  notice. 

d.  Within  180  days  of  notice. 

5/31/02. 

S/31/02  or  3/1/04  fif  a  watershed  plan  is  in  place). 

2007. 

3/1/12. 

Within  180  days. 

Within  180  days  of  notice. 

Every  5  years. 


B.  Readable  =  egulations 

Today,  EPA  is  proposing  new 
regulations  in;  a  "readable  regulation" 
format.  This  reader-friendly,  plain 
English  approach  is  a  departure  from 
traditional  rejgulatory  language  and 
should  enhai|tt:e  the  rule's  readability. 
These  plain  f  hgUsh  regulations  use 
questions  and  answers,  "you"  to 
identify  the  person  who  must  comply, 
and  "must"  itather  than  "shall."  The 
legal  implications  of  plain  English  are 
the  same.  The  word  "must"  indicates  a 
requirement.  i^Vords  like  "should," 
"could,"  or  flncovuage"  indicate  a 
recommendation  or  guidance.  This  new 
format,  which  minimizes  the  layers  of 
subparagraphs,  should  also  allow  the 
reader  to  easjly  locate  specific 
provisions  of  tiie  regulation.  Language 
within  parentheses  in  today's  proposal 
is  intended  as  guidance.  EPA  requests 
comment  on  this  new  format  and 
whether  it  prtikrides  sufficient 
distinction  between  legal  obligations 
and  EPA  recommendations. 

Some  sectiohs  of  today's  proposed 
regulation  are  presented  in  the 
traditional  language  and  format  because 
these  sections  are  amending  or  changing 
existing  regulations.  The  readable 
regulation  foiiitiat  was  not  used  in  these 
existing  provisions  in  an  attempt  to 
avoid  any  possible  confusion  or 
disruption  ofjthe  flow  of  the  regulations. 

C.  Program  F^mework 

EPA  interprets  CWA  section  402(p)(6) 
to  provide  broad  discretion  in 
establishing  the  structural  framework 
for  the  designation  of  additional 
sources,  as  w{  ijl  as  the  program  to 
regulate  those  sources.  The  Agency 


believes  it  has  the  authority  to  develop 
the  section  402(p)(6)  storm  water 
program  either  as  part  of  the  existing 
NPDES  permit  program  or  as  a  stand 
alone  non-NPDES  program  (i.e.,  through 
an  "authorization  by  rule"  approach). 
Under  either  approach,  the  Agency 
would  interpret  section  402(p)(6)  as 
directing  the  Agency  to  publish 
regulations  that  "regulate"  the 
remaining  unregulated  sources, 
specifically  to  establish  requirements 
that  are  federally  enforceable  under  the 
CWA.  At  the  same  time  that  Congress 
enacted  section  402(p),  it  enacted  CWA 
section  319.  Section  319(b)(2)(B)  refers 
to  "nonregulatory  or  regulatory 
programs  for  enforcement."  The  Agency 
interprets  this  distinction  as  relevant  for 
the  purposes  of  interpreting  the  term 
"regulate"  in  section  402(p)(6).  The 
Agency  has  considered  many  options 
for  the  framework,  as  discussed  in  this 
section.  The  Agency  also  notes  that, 
although  input  from  the  Storm  Water 
Phase  II FACA  Subcommittee  was 
instrumental  in  the  development  of 
today's  proposal,  the  subcommittee  was 
unable  to  reach  consensus  on  the 
structural  framework  for 
implementation. 

1.  Today's  Approach— The  NPDES 
Program  Approach 

As  discussed  in  Section  II.A, 
Overview,  EPA  sought  to  achieve 
certain  goals  in  today's  approach.  EPA 
believes  the  best  approach  to  meet  these 
goals  is  through  the  use  of  the  NPDES 
program.  One  of  the  specific  goals  that 
would  be  addressed  through  use  of 
NPDES  permits  is  equitable  treatment  of 
all  municipal  separate  storm  sewer 


systems  within  an  urbanized  area  in 
order  to  solve  the  problem  of  donut 
holes.  The  existence  of  donut  holes 
creates  an  equity  problem  because  some 
similar  discharges  remain  imregulated 
even  though  they  cause  the  same  water 
quality  impacts.  EPA  believes  that 
covering  the  unregulated  discharges  in 
these  areas  through  the  NPDES 
framework  woidd  provide  the  best 
method,  given  that  this  approach  would 
cover  urbanized  areas  under  one  single 
comprehensive  and  seamless  regulatory 
program  for  storm  water.  For  example, 
today's  proposal  would  allow  for  a 
municipality  to  join  as  a  co-permittee 
with  a  regulated  municipality, 
referencing  a  common  storm  water 
management  program  (see  Section 
II.H.3,  Municipal  Permit  Requirements, 
for  further  discussion.)  Similarly, 
construction  activities  imder  the 
existing  storm  water  program  and  under 
today's  proposed  program  covering  1  to 
5  acres  of  disturbed  land  would  be 
subject  to  essentially  the  same  program 
requirements.  The  NPDES  program 
approach,  as  proposed,  is  highly  flexible 
in  terms  of  a  number  of  key  provisions 
that  would  facilitate  and  promote 
watershed  planning  and  sensitivity  to 
local  conditions.  EPA  made  an  intensive 
effort  to  include  flexibility  in  today's 
proposed  rule,  and  examples  abound 
throughout  the  proposal.  The  following 
are  some  of  the  more  significant 
examples  of  the  flexible  NPDES 
approach  being  proposed:  using  NPDES 
general  permits  for  coverage  of  regulated 
sources  on  a  watershed  basis; 
incorporating  qualifying  local  programs 
in  NPDES  permit  requirements; 
selecting  regionally  appropriate  BMPs 
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for  municipalities;  allowing  minimum 
control  measures  to  be  implemented  by 
another  governmental  entity;  and 
allowing  permitting  authorities  to  waive 
otherwise  applicable  requirements  for 
sources  pursuant  to  watershed/TMDL 
assessments.  Fiuthermore.  EPA  sought 
to  accommodate  State  and  Tribes 
seeking  to  coordinate  the  storm  water 
program  with  other  State  and  Tribal 
programs,  including  those  that  focus  on 
watershed-based  nonpoint  source 
regulation. 

EPA  believes  that  a  flexible  approach 
must  be  in  balance  with  the  need  for  the 
program  to  be  enforceable  and  to  hold 
the  regulated  community  accountable 
for  fulfilling  program  requirements.  As 
such,  a  significant  benefit  of  using  an 
NPDES  approach  is  that  permits  would 
be  enforceable  under  the  CWA.  Another 
concern  for  EPA  and  several  Storm 
Water  Phase  II  FACA  Subcommittee 
members  was  that  the  program  ensures 
citizen  participation.  Currently,  the 
NPDES  approach  ensures  citizen 
participation  throughout  the  permit 
issuance  process,  as  well  as  in 
enforcement  proceedings. 

In  addition,  the  NPDES  approach  is 
suitable  to  cover  all  the  sources  that 
would  be  potentially  regulated  under 
CWA  section  402(p)(6),  including 
facilities  owned  or  operated  by  Federal, 
State,  or  Tribal  governments. 
Incorporating  the  section  402(p)(6) 
program  into  the  NPDES  approach 
capitalizes  upon  the  existing 
governmental  infrastructure  for 
administration  of  the  NPDES  program. 
Moreover,  much  of  the  regulated 
community  already  understands  the 
NPDES  program  and  the  way  it  works. 

Some  stakeholders  sharea  concerns 
that  the  NPDES  approach  was 
unnecessarily  burdensome  and  costly. 
In  response,  EPA  proposes 
modifications  to  and  clarifications  about 
the  NPDES  program.  EPA  shares  some 
of  the  stakeholder  concerns;  other 
concerns  are  merely  misperceptions. 
EPA  envisions  that  NPDES  permitting 
authorities  would  use  general  permits 
for  the  majority  of  discharges  designated 
for  regulation  under  the  comprehensive 
program.  General  permits  should  help  to 
minimize  any  administrative  burden  on 
NPDES  permitting  authorities  and 
expedite  permit  coverage  for 
dischargers.  The  Agency  also  proposes 
provisions  that  would  recognize  actions 
by  States  and  their  political 
subdivisions  in  determining  compliance 
with  permit  requirements.  For  example, 
small  municipalities  could  rely  on 
efforts  by  States  or  neighboring 
municipalities  to  satisfy  permit 
obligations.  This  flexibility  would  allow 
both  the  permittee/municipality  and  the 


State  to  minimize  unnecessary 
duphcation.  Another  example  from  . 
today's  proposal  would  be  the 
incorporation  by  reference  of  existing 
programs  with  locally  developed 
standards  for  pollutant  controls  into 
NPDES  permits.  This  would  be  to  the 
benefit  of  permittees  who  might 
otherwise  be  subject  to  duplicative 
requirements  by  different  levels  of 
government  (local.  State,  and  Federal.) 

2.  Alternatives  Considered 

EPA  considered  a  variety  of 
alternative  approaches  to  structure  the 
proposed  extension  of  the  existing  storm 
water  program.  Under  the  first  option, 
EPA  would  develop  a  completely  new 
non-NPDES  regulatory  system.  Such  an 
approach  could  include  authorization  of 
discharges  "by  rule"  or  some  other  type 
of  permit  program  in  which  permits 
were  not  developed  in  the  same  way  as 
NPDES  permits.  Under  a  second  option, 
EPA  would  establish  only  a  "baseline" 
scope  of  applicability  for  State  and 
Tribal  programs;  the  only  nationally 
applicable  EPA  action  would  be  the 
designation  of  sources.  EPA  would 
allow  States  and  Tribes  to  use  existing 
water  pollution  control  programs 
(NPDES  or  otherwise)  to  regulate  such 
designated  sources.  To  the  extent 
existing  programs  did  not  cover  EPA's 
baseline  program.  States  and  Tribes 
would  establish  additional  regulatory 
control  mechanisms.  A  Storm  Water 
Phase  n  FACA  Subcommittee  work 
group  analyzed  these  approaches  and 
provided  valuable  feedback  to  the 
Agency.  A  caucus  of  State 
representatives  from  the  Storm  Water 
Phase  n  FACA  Subcommittee  submitted 
a  third  option.  Under  their  proposal. 
States  and  Tribes  would  have  an  option 
to  develop  an  individual  storm  water 
management  program.  (As  an  alternative 
under  this  option.  States  and  Tribes 
could  choose  to  implement  the  program 
developed  by  EPA.)  The  individual 
State  or  Tribal  storm  water  management 
program  would  use  NPDES  permits  but 
would  also  rely  on  enforceable  non- 
permit  mechanisms  (e.g.,  if  EPA 
promulgated  a  regulation  that  "deemed" 
requirements  under  such  non-permit 
mechanisms  to  be  "an  effluent 
limitation  or  other  limitation  under 
CWA  section  301").  Because  section  402 
is  referenced  in  section  301(a),  non- 
permit  mechanisms  developed  by  States 
according  to  the  comprehensive 
program  requirements  of  section 
402(p)(6)  would  also  constitute  effluent 
limitations  under  section  301.  Under  the 
States'  proposal,  EPA  would  have  to 
review  and  approve  these  programs  to 
ensure  that  they  provide  for  the  same 
water  quality  results  as  those  prescribed 


imder  the  Federal  program. 
Additionally,  EPA  would  periodically 
evaluate  the  management  plans  and 
could  require  the  State  or  Tribe  to 
implement  the  Federal  section  402(p)(6) 
program  if  the  plan  became  inadequate. 
The  State  caucus  representatives  of  the 
Storm  Water  Phase  D  FACA 
Subcommittee  amplified  this  option  in 
a  discussion  intended  for  inclusion  in 
this  preamble  and  for  public  comment 
thereon  (see  the  next  section  entitled. 
State  Alternative  Program). 

EPA  believes  the  altemative 
approaches  could  provide  many  of  the 
same  benefits  discussed  previously 
relating  to  today's  proposal. 
Specifically,  EPA  believes  that  the 
options  could  be  designed  to  provide 
adequate  integration  of  the  storm  water 
programs,  enforceability,  accountability, 
public  participation,  and  coverage  of 
sources  (e.g.,  facilities  owned  or 
operated  by  Federal,  State,  or  Tribal 
governments).  The  altemative 
approaches  might  also  provide 
opportxmities  to  streamline  the  control 
mechanisms  that  the  Agency  has  not  yet 
evaluated.  Furthermore,  the  storm  water 
management  program  proposal  allows 
States  and  Tribes  the  maximum  amoimt 
of  flexibility  in  tailoring  the  section 
402(p)(6)  program  to  address  their 
specific  environmental  problems. 

The  Agency  does  have  some  concerns 
about  the  alternative  proposals, 
however.  The  alternatives  establish  new 
systems,  which  could  cause  a  great  deal 
of  confusion.  As  explained  previously, 
EPA  is  not  yet  aware  of  any  such 
program  currently  in  existence  for 
regulation  of  storm  water.  None  of  the 
alternatives  would  provide  any  level  of 
national  consistency  or  predictability. 
This  may  be  a  special  concern  for 
industrial  stakeholders  operating  in 
multiple  States  nationwide.  The  Agency 
has  heard  numerous  concerns  about 
inconsistencies  in  requirements  from 
different  jurisdictions.  While  today's 
proposed  approach  does  not  totally 
addiess  this  issue,  the  Agency  at  least 
attempts  to  establish  a  minimum 
program  for  ensuring  a  certain  level  of 
consistency  nationwide. 

In  addition,  EPA  believes  it  would  be 
very  difficult  to  determine  whether  a 
State  or  Tribe  has  developed  an 
adequate  individual  program  that 
provides  the  same  level  of  substantive 
control.  The  process  of  approving  these 
altemative  programs  to  determine 
whether  they  provide  an  equivalent  or 
better  level  of  control  could  take  a  great 
deal  of  time  and  further  delay 
controlling  unregulated  point  source 
discharges  that  are  causing  an  adverse 
impact  on  water  quality.  Furthermore,  if 
a  non-NPDES  option  was  included  in 
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the  final  ruli )  EPA  would  need  to 
determine  vyJpch,  if  any,  programmatic 
requirementis  of  40  CFR  parts  122  et  seq. 
should  be  applicable  to  State  non- 
NPDES  proglnms.  EPA  believes  it-would 
need  to  address  some  of  the  State 
program  reqpiirements  from  existing 
regulations  including  conflicts  of 
interest  among  governing  bodies  who 
approve  permits  (consistent  with  CWA 
section  304(i](D)),  requirements  for 
enforcement  Authority  and  penalty 
provisions,  qdnfidentiality  of  permit 
application  iiiformation.  EPA  review  of 
and  objection  to  State  permits,  public 
notice  and  public  hearings  for  permit 
issuance,  citizens  appeal  of  final-issued 
permits,  andl  ^itizen  intervention  in 
enforcement!  proceedings.  These 
provisions  a^  particularly  important  for 
ensuring  adequate  enforcement  and 
public  participation,  as  well  as  integrity 
and  public  confidence  in  the  program. 
EPA  seeks  comment  on  how  these 
issues  could  Ibe  addressed  in  a  non- 
NPDES  progtim. 

TTie  Agency  is  seeking  comment  on 
today's  propp^al,  as  well  as  on  the 
alternatives  d^nsidered.  Conunent  is 
further  sought  on  whether  a  viable 
approach  wcliild  be  for  EPA  to  adopt  a 
State  alternative  approach  for  part  of 
today's  proposed  storm  water  program. 
For  example,  were  it  to  adopt  a  non- 
NPDES  appriich,  EPA  would  need  to 
determine  whpt  parts  of  the  State's  non- 
NPDES  progoam  could  be  submitted  for 
EPA  approvajli  It  would  seem  that  it  is 
more  prudent  jto  specify  particular  parts 
of  a  storm  w^tier  program,  rather  than 
the  program  In  its  entirety,  as  eligible 
for  approval  for  a  non-NPDES  approach. 
Thus,  a  State  or  Tribe  could  propose  a 
non-NPDES  framework  for  the 
construction  domponent  (1  or  more  and 
less  than  5  acnes  of  disturbed  land)  of  its 
storm  water  program.  Likewise,  a  State 
or  Tribe  could  propose  a  non-NPDES 
framework  foti  storm  water  runoff  from 
regulated  sm^ll  mimicipalities  located 
outside  of  urbanized  areas.  Furthermore, 
another  option  could  allow  States  or 
Tribes  to  seek  lapprovability  for  a  non- 
NPDES  approach  solely  for  sub-parts  of 
the  program,  pUch  as  covering 
construction  sites  between  3  and  5  acres 
under  an  NPI^ES  program,  while 
covering  betv^^n  1  and  3  acres  in  a 
non-NPDES  i^ijogram.  In  the  municipal 
program,  a  ndrt-NPDES  program  could 
be  available  for  specific  minimum 
control  measures.  EPA  would  like 
comment  on  tl  ese  options  for  program 
approvability 

a.  State  Alteni^tive  Non-NpDES 
Program 

State  repre^ntatives  on  the  Storm 
Water  Phase  I)  FACA  Subcommittee 


have  requested  that  EPA  invite 
comment  on  an  alternative  program 
framework  to  be  available  to  States  in 
addition  to  the  NPDES  State  storm  water 
management  program  requirements  in 
today's  proposed  rule. 

Today's  proposal  would  rely  on  the 
NPDES  permit  program  lo  establish  a 
comprehensive  program  to  regulate 
designated  sources.  EPA  believes, 
however,  that  section  402(p)(6)  is 
subject  to  an  interpretation  that  would 
allow  for  a  comprehensive  program  to 
regulate  designated  sources  through  a 
regulatory  program  other  than  the 
NPDES  permit  program  (e.g.,  through 
authorization  by  rule).  For  a  State  to 
qualify  for  a  non-NPDES  approach,  it 
would  probably  have  to  decide  to  take- 
such  an  approach  from  the  start, 
however. 

State  representatives  have  suggested 
that  a  process  be  identified  that  would 
lead  to  the  development  of  an 
alternative  non-NPDES  State  storm 
water  management  program  under  CWA 
section  402(p)(6)  for  States  wishing  to 
take  a  more  comprehensive  approach 
than  that  of  today's  proposal.  Under  the 
States'  proposal.  States.  Territories,  and 
Tribes  could  elect  either  (1)  to  regulate 
the  sources  designated  in  today's 
proposal  under  the  NPDES  permit 
program  according  to  the  provisions  of 
today's  proposal  (assunung  the  State, 
Territory,  or  Tribe  is  authorized  to 
administer  the  NPDES  program)  or  (2)  to 
develop  an  alternate  State  storm  water 
management  program  subject  to  public 
review  and  conunent  and  Federal 
approval.  The  two  major  features  of  the 
alternative  program  are  that  it  would  be 
fully  integrated  into  a  State 
comprehensive  water  quality 
management  program  and  it  would 
include  specific  non-NPDES 
mechanisms  for  controlling  storm  water 
discharges.  States  would  also  have  the 
option  of  employing  some  combination 
of  the  above. 

i.  Alternative  Overview.  Similar  to 
today's  NPDES  proposal,  States  under 
the  alternative  proposal  would  need  to 
specifically  identify  how  urban  storm 
water  management  activities  would  be 
coordinated  with  other  water  quality 
management  activities,  such  as 
nonpoint  source  management  and 
TMDL  development.  In  addition,  as 
proposed,  the  State  storm  water 
management  program  would  be 
developed  with  involvement  of 
mimicipalities,  industries, 
environmental  groups,  and  other 
stakeholders,  much  like  the  current 
NPDES  process.  Also,  as  vith  the 
NPDES  program,  the  alternative 
program  would  focus  principally  on 
environmental  results,  rather  than  on 


the  administrative  or  planning  process 
itself.  States  propose  more  opportunity 
for  citizen  involvement  in  the  initial 
development  and  implementation  of  the 
overall  alternative  program  than  is 
currently  envisioned  by  today's  NPDES 
proposal.  In  comparison  with  today's 
NPDES  proposal,  the  alternative  might 
allow  for  less  opportunity  for  citizen 
involvement  in  the  details  of 
requirements  imposed  on  dischargers 
(than  is  afforded  under  NPDES  permits). 
ii.  State-Proposed  Program  Criteria.  In 
seeking  proposal  of  an  akemative 
approach,  State  representatives  on  the 
Storm  Water  Phase  U  FACA 
Subcommittee  have  suggested  criteria 
for  EPA  approval  of  an  alternative  State 
storm  water  management  program.  Such 
a  program  would  be  required: 

(1)  To  demonstrate  that  it  would  result 

in  equivalent  or  better  protection  of 
water  quality  and  designated  uses 

(2)  To  provide  assurances  of 

implementation,  including: 

a.  Legal  authorities  of  participating 
state  and  local  agencies 

b.  Resources  to  carry  out 
implementation 

c.  Enforceable  mechanisms  for 
implementation  measures, 
including  backup  to  voluntary 
measures 

(3)  To  identify  equivalent  or  better 

timeframes  for  implementation 

(4)  To  allow  equivalent  or  better  public 

participation  elements 

(5)  To  provide  for  management  of  the 

same  types  of  facilities  in  an 
equivalent  or  better  manner  or 
provide  for  management  of 
activities  that  would  result  in 
equivalent  or  better  protection 

(6)  To  include  objectives,  measures. 

monitoring,  and  corrective  action 
mechanisms  adequate  to  assure  that 
the  program  is  being  implemented 
and  is  effective 
Other  substantive  considerations  would 
include,  at  a  minimum,  a  description  of 
the  mechanism  by  which  storm  water 
sources  are  (or  would  be)  regulated:  a 
description  of  the  opportunities  for 
public  participation,  including  in  the 
development  of  regulatory  and 
nonregulatory  mechanisms  and 
enforcement;  and  a  statement  about  the 
legal  authority  of  the  State  to  administer 
such  a  program  by  an  otficer  of  the  State 
who  is  competent  to  provide  such  a 
statement. 

In  utilizing  these  criteria,  the 
alternative  program  submission  would 
cover,  to  at  least  the  same  extent, 
sources  and  related  pollutants  of 
concern  designated  in  today's  proposed 
rule  (e.g.,  discharges  from  small 
municipal  separate  storm  sewer  systems 
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and  from  construction  sites  disturbing 
less  than  5  acres,  including  opportunity 
for  waiver  provisions).  For  a  State  to 
qualify  for  approval  of  an  alternative 
approach,  the  State  program  would  need 
to  cover  additional  wet  weather  sources 
not  specifically  designated  in  today's 
proposed  rule  as  well.  In  addition, 
covered  soiures  to  be  designated  under 
today's  proposal  and  other  additional 
sources  identified  by  the  State 
alternative  program  would  be  expected 
to  attain  water  quaUty  standards, 
including  designated  uses.  One  area  of 
flexibility  that  EPA  foresees  as  a 
possibility  mider  the  alternative 
program  relates  to  the  minimiun  control 
measures  required  in  today's  NPDES 
proposal.  Implementation  of  today's 
proposed  minimum  control  measures  in ' 
the  alternative  approach  would  not  be 
necessary  as  long  as  the  alternative 
program  provided  for  control  measures 
that  addressed  the  same  impacts  to  the 
same  extent  as  today's  proposed 
minimum  control  measures  are 
intended  to. 

jjj.  Proposed  Procedure  for  Approval 
and  Periodic  Review.  If  the  final  rule 
were  to  allow  States  an  option  for  an 
alternative  State  storm  water 
management  program.  States  envision 
the  need  for  both  a  Federal  approval 
procedure  and  periodic  EPA  review. 
States  would  need  to  invest  time, 
energy,  and  resources  at  the  outset  to 
develop  such  alternative  programs. 
More  planning  would  be  necessary  for 
such  a  submission  than  would 
otherwise  be  expected  under  today's 
proposal.  In  addition,  a  State  electing  to 
develop  an  alternative  storm  water 
management  program  might  be  required 
to  evaluate,  revise,  and  update  its  water 
quality  management  program  at  fixed 
intervals.  States  envision  that,  EPA,  in 
conducting  such  reviews,  would  seek 
comments  from  the  community  on  the 
performance  of  the  statewide  storm 
water  management  program.  State 
representatives  believe  that  this 
approach  would  provide  the  public 
within  a  State  with  much  more 
meaningful  involvement  at  the  program 
level  than  is  normally  achieved  through 
the  issuance  of  individual  or  general 
permits. 

iV.  Proposed  Procedure  for 
Disapproval.  State  representatives  have 
also  suggested  criteria  for  EPA  use  in 
the  event  that  it  becomes  necessary  to 
withdraw  approval  of  a  State  storm 
water  management  program  and  require 
implementation  of  the  federally 
prescribed  NPDES  program  in  today's 
proposed  rule.  They  have  proposed  the 
following  criteria: 


(1)  The  State  has  not  implemented  its 
program  or  has  ceased  implementation 
of  the  program; 

(2)  'The  State  is  implementing  its 
program,  but  the  program  is  not 
effective  in  managing  storm  water  from 
the  same  sources  intended  in  the 
NPDES  alternative; 

(3)  EPA  has  notified  a  State  of 
deficiencies  in  its  program  and  the  State 
has  not  corrected  them  within  6  months, 
or  2  years  if  statutory  revisions  are 
necessary.  (EPA  is  not  required  to 
provide  the  State  time  to  make  statutory 
revisions  if  the  State  legislature  has 
already  removed  the  original  necessary 
State  statutory  program  authority.) 

EPA  invites  comment  on  the 
appropriateness  of  this  alternative 
proposal.  Specifically,  comments  are 
sought  on  the  proposed  alternative 
approval,  review,  and  disapproval 
processes  as  they  relate  to  requirements 
under  40  CFR  Part  123.  EPA  invites 
comment  on  the  appropriateness  of 
these  substantive  criteria,  including  the 
appropriate  level  of  specificity  to  ensure 
consistent  application  while  providing 
States  with  flexibility,  as  well  as  the 
need  for  other  substantive  criteria.  This 
would  include  enforceability  of  such  an 
alternative  to  ensure  equivalency  or 
better  protection  of  water  quality  as 
envisioned  by  the  CWA  and  the  need  for 
national  consistency  in  point  source 
control  requirements.  EPA  further 
invites  comment  on  whether  State 
processes  for  public  participation  would 
provide  an  adequate  opportunity  for 
input  fitim  regulated  sources,  as  well  as 
from  the  public  in  general. 

In  addition,  the  States  have  proposed 
that  an  alternative  program  could  utilize 
State  efforts  undertaken  to  comply  with 
Part  130  regulations  (40  CFR  Part  130). 
Although  EPA  is  not  proposing  to 
amend  the  Part  130  regulations,  EPA 
invites  comment  on  how  the  existing 
Part  130  regulations  could  support  an 
enforceable  alternative  State  program. 
For  a  more  complete  discussion  of  the 
Part  130  regulations,  see  Section  ILL2, 
Total  Maximum  Daily  Loads,  of  today's 
preamble. 

3.  Permits  Versus  Non-Permits         , 

As  noted  previously,  EPA  proposes 
that  the  extension  of  the  existing  storm 
water  program  under  section  402(p)(6) 
be  administered  as  part  of  the  NPDES 
permitting  program  (including  the 
exemption  for  discharges  associated 
with  industrial  activity  composed 
entirely  of  storm  water  where  there  is 
"no  exposure"  to  storm  water).  As  such, 
the  extension  of  the  existing  storm  water 
program  would  be  implemented  through 
NPDES  permits.  NPDES  permits  are 
advantageous  in  many  ways.  As 


explained  more  fully  in  EPA's  April 
1995  guidance.  Policy  Statement  on 
Scope  of  Discharge  Authorization  and 
Shield  Associated  with  NPDES  Permits 
(U.S.  Environmental  Protection  Agency. 
July  1. 1994  (revised  April  11. 1995). 
Memo:  From  Robert  Perciasepe 
(Assistant  Administrator  for  Water), 
Steven  A.  Herman  (Assistant 
Administrator  for  Enforcement),  and 
Jean  C.  Nelson  (General  Counsel)  to 
Regional  Administrators,  Regarding 
"Policy  Statement  on  Scope  of 
Discharge  Authorization  and  Shield 
Associated  with  NPDES  Permits."), 
compliance  with  an  NPDES  permit 
constitutes  compliance  with  the  CWA 
(see  CWA  section  402(k)).  Moreover, 
certain  NPDES  discharges  qualify  as 
"federally  permitted  releases"  imder 
section  101(10)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  also  known  as 
Superfund  (see  42  U.S.C.  9601(10);  40 
CFR  117.12).  AddiUonally,  permits 
generally  require  an  application  or  a 
notice  of  intent  to  be  covered.  This 
information  exchange  assures 
communicati(Mi  between  the  permitting 
authority  and  the  regulated  community. 
This  commimication  is  critical  in 
ensuring  that  the  regulated  community 
is  aware  of  the  requirements  and  the 
permitting  authority  is  aware  of 
potential  impacts  to  water  quality.  The 
NPDES  permitting  process  includes  the 
public  as  a  valuable  stakeholder  and 
ensures  that  the  public  is  included  and 
information  is  made  publicly  available. 
Furthermore,  NPDES  permits  are 
enforceable  under  the  CWA  by  citizens 
and  Federal,  State,  and  Tribal 
governments,  thus  ensuring  adequate 
protection  against  adverse  impacts  on 
water  quality. 

The  Agency  recognizes  that  using 
NPDES  permits  has  some  drawbacks. 
Issuing  individual  NPDES  permits  can 
be  burdensome  on  permitting 
authorities  and  the  regulated 
community.  NPDES  permits  are  only 
effective  for  5  years.  The  time  spent 
issuing  permits  could  restrict  resources 
to  conduct  public  outreach,  inspections, 
and  enforcement.  Commenters  have 
noted  that  the  application  process  is 
costly  and  confusing.  To  address  a 
number  of  these  problems,  EPA 
encourages  using  general  permits  for  the 
majority  of  sources  to  be  designated 
under  this  proposal.  NPDES  general 
permits  can  cover  a  category  of 
dischargers  within  a  defined  geographic 
area.  Areas  can  be  defined  very  broadly 
to  include  political  boundaries  (e.g., 
county),  watershed  boundaries,  or  State 
or  Tribal  land.  Furthermore,  EPA  is 
working  to  streamline  the  permit 
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applicatioa  flOI  process  to  reduce  the 
burden  on  t  lie  regulated  community. 
EPA  is  seek  iig  comment  on  today's 
proposed  approach. 

The  Storm  Water  Phase  II FACA 
Subcommittee  work  group  that 
considered  the  structural  firamework  for 
the  extensioQ  of  the  existing  storm  water 
program  imtter  section  402(p)(6)  also 
considered  the  appropriate  legal 
mechanism  jfor  implementation.  The 
subcommitt^  discussed  nimierous 
options  and  considered  including  self- 
implementing  rules  or  "permits-by- 
rule."  j  I 

A  self-implementing  rule  would  be  a 
regulation  dtjamulgdted  at  the  Federal, 
State,  or  Tribal  level.  The  basic 
principle  would  be  that  the  rule  would 
spell  out  th^  specific  requirements  for 
dischargers,  the  rule  could  impose  the 
exact  same  itastrictions  and  conditions 
as  an  NPDE$|pennit,  but  generally 
would  be  e^ictive  until  modified  by 
EPA,  a  Statei  jor  a  Tribe.  EPA  considered 
addressing  the  storm  water  program 
under  section  402(p)(6)  directly  by  rule 
instead  of  through  a  permitting  program. 
This  approach  could  reduce  the  burden 
on  the  regulued  community  (e.g.,  by  not 
requiring  pemit  applications). 
Although  thw  approach  would  provide 
consistency  k:ross  the  nation,  it  would 
not  address  $jte-specific  problems  very 
well  or  fostei^lcoordination  with 
authorized  nIFdES  State  programs.  In 
discussing  this  option,  some 
stakeholders!  Raised  enforcement  issues 
and  the  ability  of  EPA,  States,  and 
Tribes  to  determine  which  discharges 
were  subject |tlo  the  program.  Although 
EPA  has  several  programs  with  self- 
implementinjg  requirements  (e.g.,  the 
sewage  sludge  program,  Part  129  toxic 
standards  under  the  NPDES  program, 
and  categorictiil  standards  under  the 
pretreatment! program),  the  Agency  does 
not  propose  to  take  this  approach  under 
section  402(p)(6).  The  Agency  does, 
however,  see  &  comment  on  such  an 
alternative. 

D.  Federal  RoIb 

Today's  priposal  describes  EPA's 
approach  to  develop  the  extension  of 
the  existing  siprm  water  program  under 
CWA  section  402(p)(6).  As  in  all  other 
Federal  progitams,  the  Federal 
government  bjays  an  integral  role  in 
developing,  if^plementing,  overseeing, 
and  enforcing  ithe  program.  This  section 
describes  EPA's  role  in  the  revised 
storm  water  program. 

1.  Develop  Overall  Framework  of  the 
Program  I 

As  discussea  previously  in  the 
overview  section,  the  storm  water 
program  und«  i  CWA  section  402(p)(6) 


would  consist  of  the  rule,  tool  box,  and 
permits.  EPA's  primary,  role  would  be  to 
ensure  timely  development  and 
implementation  of  all  components. 
Today's  proposal  is  a  refinement  of  the 
first  step  in  developing  the  program. 
EPA  is  fully  committed  to  continuing  to 
work  with  involved  stakeholders  on 
developing  the  tool  box  and  issuing 
permits.  As  noted  in  today's  proposal, 
EPA  would  be  required  to  assess  the 
mimicipal  storm  water  program  based 
on  (1)  evaluations  of  data  fiim  the 
NPDES  municipal  storm  water  program, 

(2)  research  of  water  quaUty  impacts  on 
receiving  waters  from  storm  water,  and 

(3)  research  on  BMP  effectiveness.  EPA 
will  attempt  to  seek  adequate  resources, 
within  annual  budgetary  constraints,  to 
ensure  that  these  evaluations,  as  well  as 
the  necessary  research,  can  be 
completed.  (Section  II.H,  Municipal 
Role,  provides  a  more  detailed 
discussion  of  this  provision.) 

2.  Encourage  Use  of  a  Watershed 
Approach 

EPA  is  promoting  an  integrated 
approach  that  focuses  on  public  and 
private  sector  efforts  to  address  the 
highest  priority  problems  within 
hydrologically  defined  geographic  areas. 
Today's  proposal  offers  flexibility  for 
States  and  Tribes  to  use  a  watershed 
approach  and  should  facilitate 
watershed  plaiming  on  the  part  of  States 
and  Tribes  implementing  the  program. 
Section  I.H.  discusses  the  watershed 
approach  in  more  depth. 

3.  Provide  Financial  Assistance 

Another  important  role  for  the  Federal 
government  would  be  to  assist 
financially  in  developing  and 
implementing  the  storm  water  program 
under  section  402(p)(6).  EPA  has  no 
independent  authority  to  establish  a 
funding  mechanism.  Although  Congress 
did  not  establish  a  fund  to  fully  finance 
implementation  of  the  proposed 
extension  of  the  existing  NPDES  storm 
water  program  under  section  402(p)(6). 
numerous  Federal  financing  programs 
(administered  by  EPA  and  other  Federal 
agencies)  could  provide  some  financial 
assistance.  These  programs  include  the 
CWA  section  106  grant  program,  CWA 
section  104(b)(3)  grant  program.  State 
surface  and  ground  water  management 
programs  under  the  Safe  Drinking  Water 
Act.  the  environmental  quality 
incentives  program,  the  conservation 
reserve  program,  the  wetlands  reserve 
program,  and  the  estuary  management 
and  Federal  monitoring  programs.  Also, 
the  Natural  Resources  Conservation 
Service  (NRCS)  has  some  grants 
available  to  assist  in  projects  related  to 
erosion  and  sediment  controls.  The 


Agency  anticipates  that  some  of  these 
programs  would  provide  funds  to  help 
develop  and,  in  limited  circumstances, 
implement  the  section  402(p)(6)  storm 
water  program.  Because  some  Federal 
funds  are  only  available  for  limited 
purposes,  for  example,  nonpoint  source 
control  programs,  and  because  section 
402(p)(6)  describes  a  program  for 
controlling  jx)int  source  discharges  of 
storm  water.  EPA  solicits  comment  on 
suggestions  on  structuring  the  final  rule 
to  maximize  opportunities  for  Federal 
financial  assistance. 

4.  Implement  the  Program  for  Non- 
NPDES  Authorized  States.  Tribes,  and 
Territories 

Since  today's  proposed  approach 
utilizes  the  NPDES  ft-amework,  EPA 
would  be  the  permitting  authority  for 
several  States.  Tribes,  and  Territories. 
As  such,  EPA  would  have  the  same 
responsibilities  as  any  other  NPDES 
permitting  authority — issuing  permits, 
designating  additional  sources,  and 
taking  appropriate  enforcement 
actions — and  would  seek  to  tailor  the 
storm  water  program  to  the  specific 
needs  of  the  State,  Tribe,  or  Territory. 
EPA  would  also  provide  support  and 
oversight,  including  outreach,  training, 
and  technical  assistance  to  the  regulated 
commimities.  See  the  discussions  below 
related  to  the  NPDES  permitting 
authority's  responsibilities  for  today's 
proposed  rule  provisions,  and  note  that 
Section  II.G.  of  today's  preamble 
provides  a  separate  discussion. 

5.  Oversee  State  Programs 

Under  the  NPDES  program.  EPA  plays 
an  oversight  role  for  NPDES-approved :, 
States  and  Tribes.  In  this  role.  EPA  and' 
the  States  or  Tribes  work  together  to 
implement,  enforce,  and  improve  the 
NPDES  program.  Part  of  this  oversight 
role  includes  working  with  States  and 
Tribes  to  modify  their  programs  where 
inadequacies  exist.  This  role  would  be 
vitally  important  when  States  and 
Tribes  make  adjustments  to  develop, 
implement,  and  enforce  the  new  section 
402(p)(6)  proposed  extension  of  the 
existing  NPDES  storm  water  program.  In 
addition.  States  maintain  a  continuing 
planning  process  (CPP)  under  section 
303  (e)  of  the  CWA.  which  EPA 
periodically  reviews  to  assess  the 
program's  achievements. 

hi  its  oversight  role,  EPA  takes  action 
to  address  States  and  Tribes  who  have 
voluntarily  sought  NPDES  authorization 
but  are  not  fulfilling  their  obligations 
under  the  NPDES  program.  If  an 
NPDES-authorized  State  or  Tribe  failed 
to  implement  an  adequate  NPDES  storm 
water  program,  for  example.  EPA  would 
enter  into  extensive  discussions  to 


1558 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /Proposed  Rules 


resolve  outstanding  issues.  EPA  has  the 
authority  to  withdraw  the  entire  NPDES 
program  (partial  program  withdrawal  is 
not  allowed  under  the  CWA)  when 
resolution  cannot  be  reached. 

EPA  is  also  working  with  the  States 
and  Tribes  to  improve  nonpoint  source 
management  programs  and  assessments 
to  incorporate  key  program  elements. 
Nonpoint  source  program  elements  can 
include  protecting  surface  and  ground 
water;  establishing  partnerships  with 
public  and  private  partners;  using  a 
balanced  approach  incorporating 
Statewide  and  watershed-abatement  of 
existing  impairments;  preventing  futiu* 
impairments;  developing  processes  to 
address  both  impaired  and  threatened 
waters;  reviewing  upgrades  of  all 
program  components,  including 
program  revisions  on  a  5-year  cycle; 
addressing  Federal  land  management 
and  activities  inconsistent  with  State 
programs;  and  managing  State/Tribal 
nonpoint  source  management  programs. 
In  addition,  EPA  has  committed  to  help 
-  address  non{)oint  source  pollution 
stemming' from  Federal  lands  and 
activities. 

In  particular.  EPA  works  with  the 
States  and  Tribes  to  strengthen  their 
nonpoint  source  pollution  programs  to 
address  agricultural  sources  through  the 
CWA  section  319  program.  EPA  is 
working  with  other  government 
agencies,  as  well  as  vrith  community 
groups,  to  effiact  voluntary  changes 
regarding  watershed  protection  and 
reduced  nonpoint  source  pollution. 
Through  the  FACA  process,  the  Agency 
would  continue  to  work  with  States  to 
ensure  that  the  requirements  of  the 
proposed  extension  of  the  existing  storm 
water  program  under  section  402(p)(6) 
are  consistent  with  elements  of  the 
nonpoint  source  management  program. 

In  addition,  EPA  and  NOAA  have 
pubUshed  programmatic  and  technical 
guidance  to  address  coastal  nonpoint 
source  pollution.  Under  the  existing 
coastal  protection  program,  EPA  and 
NOAA  review  State  programs  and 
provide  technical  and  programmatic 
assistance  to  help  the  coastal  States 
upgrade  their  Coastal  Zone  Management 
Programs.  The  Agency  is  committed  to 
assisting  States  in  identifying  sources  of 
funding  to  develop  and  implement  State 
coastal  nonpoint  programs. 

6.  Comply  With  Applicable 
Requirements  as  a  Discharger 

Today's  proposal  covers  federally 
owmed  or  operated  facilities  in  a  variety 
of  ways.  These  facilities  are  generally 
areas  where  people  reside,  such  as  a 
Federal  prison,  hospital,  or  military 
base.  These  facilities  could  be  included 
under  the  definition  of  a  regulated  small 


municipal  separate  storm  sewer  system, 
which  specifically  includes  systems 
operated  by  the  Federal  facilities.  For 
Federally  owned  regulated  small 
municipal  separate  storm  sewer 
systems,  the  proposal  would  require 
compliance  with  the  application 
deadlines  that  apply  to  regulated  small 
municipal  separate  storm  sewer  systems 
generally.  EPA  believes  that  all 
Federally  owned  municipal  separate 
storm  sewer  systems  would  serve 
populations  less  than  100,000.  We 
invite  comment  on  the  appropriateness 
of  this  assumption. 

Federal  facilities  could  also  be 
included  under  the  section  addressing 
storm  water  discbarges  associated  with 
other  activities,  including  construction. 
In  any  case,  discharges  firom  these 
government-owned  facilities  would 
need  to  comply  with  all  applicable 
NPDES  requirements  and  any  additional 
water  quality-related  requirements 
imposed  by  a  State,  Tribal,  or  local 
government.  Failure  to  comply  could 
result  in  enforcement  actions.  Federally 
owned  and  operated  facilities  could  act 
as  models  for  municipal  and  private 
sector  facilities  and  implement  or  test 
state-of-the-art  management  practices 
and  control  measures. 

E.  State  Role 

Today's  pr^osal  sets  forth  an  NPDES 
approach  for  implementing  the 
proposed  extension  of  the  existing  storm 
water  program  under  section  402(p)(6). 
The  NPDES  program  is  a  voluntary 
federal  program  consistent  with  the 
principals  of  federalism.  Because  most 
States  are  approved  to  implement  the 
NPDES  program,  they  will  tailor  their 
storm  water  programs  to  address  their 
water  quality  needs  and  objectives. 
Federally-recognized  Tribes  also  have 
the  opportunity  to  administer  the 
NPDES  program.  Several  Tribes  are 
currently  seeking  NPDES  authorization 
and,  when  approved,  will  also  tailor  the 
proposed  extension  of  the  existing 
NPDES  storm  water  program  to  address 
their  local  needs  and  objectives.  While 
EPA  is  proposing  the  basic  feamework 
for  the  section  402(p)(6)  program.  States 
and  Tribes  have  an  important  role  in 
fine-tuning  the  program  to  address  the 
water  quality  issues  within  their 
jurisdictions.  The  basic  framework 
would  allow  for  adjustments  based  on 
factors  that  vary  geographically, 
including  climate  patterns  and  terrain. 

Where  States  or  Tribes  do  not  have 
NPDES  authority,  they  are  not  required 
to  implement  the  storm  water  program, 
but  they  may  still  participate  in  water 
quality  protection  through  participating 
in  the  CWA  section  401  certification 
process  (for  any  permits)  and  through 


development  of  water  quality  standards 
and  TMDLs  when  authorized  to  do  so. 

1.  Develop  the  Program 

In  developing  the  proposed  extension 
of  the  NPDES  existing  storm  water 
program  under  section  402(p)(6),  States 
and  Tribes  must  evaluate  whether 
revisions  to  their  NPDES  programs  are 
necessary.  If  so,  modifications  must  be 
made  in  accordance  with  §  123.62. 
Under  §  123.62,  States  and  Tribes  must 
revise  their  NPDES  programs  within  1 
year  or  2  years  if  statutory  changes  are 
necessary.  EPA  believes  this  time  period 
is  appropriate  for  incorporating 
revisions  to  existing  NPDES  programs 
because  the  basic  NPDES  program 
already  addresses  storm  water 
discharges  from  industrial  and  larger 
mimicipal  sources. 

EPA  IS  considering  modifying  the  1 
year  timeframe  to  2  years  or  3  years  if 
statutory  changes  are  r^uired,  where  a 
State  or  Tribe  has  a  fully  developed  and 
approved  watershed  program  (including 
enforceable  nonpoint  source  controls) 
by  the  end  of  the  first  year.  EPA 
supports  implementing  the  section 
402(p)(6)  proposed  storm  water  program 
as  part  of  a  watershed  approach  (see 
more  detailed  discussion  in  previous 
section  on  watersheds)  and  believes  it  is 
appropriate  to  offer  institutional 
incentives  as  encouragement.  EPA  is 
specifically  seeking  comment  on  this 
issue. 

A  State  or  Tribal  NPDES  program 
must  meet  the  requirements  of  section 
402(b)  or  conform  to  the  guidelines 
issued  under  section  304(i)(2)  of  the 
CWA.  Today's  proposal  under  §  123.25 
adds  specific  cross  references  to  the 
section  402(p){6)  program  components 
to  ensure  that  States  and  Tribes 
adequately  address  these.  Furthermore, 
EPA  is  proposing  §  123.35,  which  is 
discussed  more  hilly  in  Section  II.G, 
NPDES  Permitting  Authority's  Role  for 
the  CWA  section  402(p)(6)  Municipal    . 
Program. 

In  tailoring  the  proposed  extension  of 
the  existing  NPDES  storm  water 
program  to  accommodate  their  needs. 
States  and  Tribes  should  coordinate  and 
utilize  the  data  collected  under  several 
programs,  including  water  quality 
management  programs,  TMDL 
programs,  and  water  quality  monitoring 
programs.  All  States  and  Tribes  have 
water  quality  standards  that  consist  of 
designated  uses,  criteria,  an 
antidegradation  policy,  and  other 
implementation  policies  and 
procedures.  Water  quality  management 
programs  are  geared  to  achieving  these 
goals  and  must  be  updated  every  3 
years.  In  addition.  States  are  required  to 
submit  a  prioritized  ranking  of  waters 
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requiring  TNtt)Ls.  (See  Sections  II.L.l 
and  n.L.2  forl^ore  information  on  water 
quality  stancj^ds  and  TMDLs. 
respectively)' States  and  interstate 
agencies  mor^|tor  for  contaminants  in 
ambient  watet,  fish  tissue,  and  specific 
point  sources.l  In  addition,  they  conduct 
intensive  morjitoring  in  watersheds  (or 
at  specific  sities  vkithin  a  watershed)  to 
develop  efficjent  control  strategies  for 
point  and  nohpoint  sources.  CWA 
section  305(b)  Reports  summarize  this 
information  and  must  be  submitted  to 
EPA  every  2  years.  It  is  critical  that 
States  and  Titties  evaluate  existing 
monitoring  pfCgrams,  revise  them  as 
needed  to  ensure  that  meaningful  data 
are  being  colUcted,  and  share 
information  with  the  local  commimities. 
(See  Section  li-L.4  for  additional 
information  OQ  monitoring.) 

2.  Comply  Wit|h  Applicable 
Requirements  es  a  Discharger 

Today's  proposal  would  cover  State  or 
TribaUy  owned  or  operated  separate 
storm  water  s}»stems  in  a  variety  of 
ways.  These  ^Vstems  generally  drain 
areas  where  p^ple  reside,  such  as  a 
prison,  hospiUl,  or  other  populated 
facility.  These  jsystems  could  be 
included  under  the  definition  of  a 
regulated  smalll  municipal  separate 
storm  sewer  sjyistem,  which  specifically 
includes  systeins  operated  by  State 
departments  of  transportation. 
Alternatively,  they  could  be  included 
imder  the  section  addressing  storm 
water  discharge  associated  with  other 
activities,  including  construction.  In  any 
case,  discharg^  from  these  government- 
owned  facilitiles  would  need  to  comply 
with  all  applijible  NPDES 
requirements.! failure  to  comply  could 
result  in  enfoifc^ment  actions.  State  or 
Tribal  facilities  could  act  as  models  for 
municipal  anjiprivate  sector  facilities 
and  implement  or  test  state-of-the-art 
management  practices  and  control 
measures. 

3.  Communiaie  With  EPA 

Under  appr(  >|/ed  NPDES  programs, 
States  and  Triples  have  an  ongoing 
obligation  to  share  information  with 
EPA  on  a  peri^ic  basis.  This  dialogue 
is  particularly  important  in  the  section 
402(p)(6)  storm  water  program  where 
these  governments  continue  to  develop 
a  great  deal  of  the  guidance  and 
outreach  relat^  to  water  quality.  EPA 
would  continue  to  use  the  FACA 
process  in  developing  materials  related 
to  the  section  402(p)(6)  program  and 
input  from  States  and  Tribes  throughout 
this  process  would  be  critical. 


F.  Tribal  Role 

1.  Background 

a.  EPA's  Indian  Policy 

EPA  is  committed  to  the  nine 
principles  outlined  in  its  1984  Indian 
Policy,  which  include  working  with 
Tribes  in  a  govemment-to-govemment 
relationship,  recognizing  Tribal 
sovereignty,  and  dealing  with  the  Tribal 
government  as  the  primary  party  for 
decisionmaking  and  management  of 
environmental  issues  on  the  Indian 
reservations,  consistent  with  EPA 
standards  and  regulations  (U.S. 
Environmental  Protection  Agency, 
American  Indian  Environmental  Office. 
1996.  Working  Effectively  With  Tribal 
Governments.  Participant  Manual, 
Interim  Final,  U.S.  EPA  Training 
Seminar).  EPA  has  affirmed  and  carried 
forward  its  commitment  to  the  1984 
Indian  Policy  in  many  ways.  In  this 
regard,  on  March  14, 1994,  EPA 
established  the  American  Indian 
Environmental  Office  and  Tribal 
Operations  Committee.  EPA  believes 
that  the  approach  in  today's  proposal  is 
consistent  with  the  principles  of  the 
policy.  Further,  today's  proposal  has 
been  developed  with  the  participation 
of  the  EPA  Indian  Office,  noted  abov.0. 
In  addition  to  storm  water,  the  1987 
C\yA  amendments  specifically  focus  on 
"Indian  Tribes."  Under  section  518, 
EPA  may  treat  Indian  Tribes  in  the  same 
manner  as  States  for  the  purposes  of 
certain  provisions  of  the  CWA, 
including  section  402  (National 
Pollutant  Discharge  Elimination  System) 
and  section  303  (water  quality  standards 
and  implementation  plans).  Section 
518(e)  establishes  a  number  of  criteria 
for  the  treatment  of  an  Indian  Tribe  in 
the  same  manner  as  a  State.  These 
criteria  are  discussed  in  a  Federal 
regulation  regarding  Tribal  eUgibility  for 
administering  NPDES  and  State  sludge 
management  programs  (see  58  FR 
67966,  December  22,  1993;  see  also  59 
FR  64339.  December  14.  1994).  Upon 
meeting  the  criteria,  a  Tribe  seeking 
authorization  to  administer  one  of  the 
CWA  water  quality  programs  would 
acquire  Treatment  in  the  Same  Manner 
as  a  State  status  for  that  program.  Under 
EPA's  final  regulation,  the  Tribe's  water 
quality  or  sludge  management  program 
authority  could  extend  to  lands  within 
a  "Federal  Indian  reservation."  The 
CWA  section  518(h)(1)  uses  the  term 
"Federal  Indian  reservation"  to  define 
the  territorial  limits  for  Tribal  authority 
for  CWA  purposes.  The  preambles  to 
EPA  regulations,  including  NPDES 
program  regulations,  more  fuUy  explain 
the  term  Federal  Indian  reservation. 
Most  notably,  EPA  has  clarified  that  it 


considers  "trust  lands."  which  were 
vahdly  set  apart  for  the  use  of  Indians, 
to  be  "within  a  reservation"  for 
purposes  of  the  CWA  (e.g.,  58  FR 
67970). 

Once  authorized  as  the  permitting/ 
program  authority,  a  Tribe  (instead  of 
EPA)  may  operate  the  NPDES  and 
sludge  management  programs  on  its 
reservations.  Otherwise,  EPA  is 
generally  the  permitting/program 
authority  within  Indian  country.  In  any 
case,  the  Tribe  may  also  seek  authority 
to  operate  a  CWA  section  303  water 
quality  standards  program.  Tribes  with 
approval  to  operate  a  CWA  section  303 
water  quality  standards  program  may 
also  issue  certifications  under  CWA 
section  401. 

b.  Existing  NPDES  Regulations  for 
Storm  Water 

The  existing  NPDES  regulations  for 
storm  water  discharges  associated  with 
industrial  activities  extend  coverage  to 
private.  State,  and  federally  owned 
industrial  facilities  located  on  Indian 
reservations.  Further,  the  NPDES 
regulations  cover  industrial  facilities 
owned  or  operated  by  a  Tribe  with  a 
population  of  more  than  100,000  people 
within  the  reservation  and  cover  all 
Tribally  owned  or  operated  airports, 

[)ower  plants,  and  uncontrolled  sanitary 
andfiUs.  The  NPDES  regulations  for 
storm  water  associated  with  industrial 
activity  established  October  1, 1992.  as 
the  deadline  to  apply  for  NPDES  permit 
coverage.  EPA  issued  baseline  NPDES 
storm  water  general  permits  covering 
industrial  and  construction  activities  in 
September  1992  and  a  multisector 
NPDES  storm  water  general  permit 
covering  a  number  of  industrial 
categories  in  September  1995.  as 
revised.  Many  industrial  facilities 
covered  under  the  NPDES  regulations 
for  industrial  activities,  including 
construction,  and  located  on  Indian 
reservations  are  included  in  the 
applicabiUty  sections  of  these  general 
permits  and  can  seek  general  permit 
coverage  for  satisfying  program 
requirements. 

Existing  storm  water  permit 
application  regulations  address  storm 
water  discharges  from  large  and 
medium  municipal  separate  storm 
sewer  systems  (§  122.26(a)(1)). 
Regulations  at  §  122.2  define  the  term 
"municipality"  to  include  "an  Indian 
Tribe  or  an  authorized  Indian  Tribal 
organization."  Consequently,  the  criteria 
used  by  the  NPDES  permitting  authority 
for  coverage  of  municipal  dischargers 
extends  to  separate  storm  sewer  systems 
that  are  Tribally  owned  or  operated.  At 
this  time,  no  Indian  reservations  are 
covered  under  the  existing  municipal 
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NPDES  storm  water  program.  Thus,  the 
appendices  to  the  definitions  of  large 
and  medium  separate  storm  sewer 
systems  (Part  122.  Appendices  F-I)  list 
no  reservations  for  automatic  coverage. 
Likewise.  EPA  has  not  yet  designated  an 
Indian  reservation  for  coverage  based  on 
other  factors  to  be  considered  under 
CWA  section  402(p)(2)(E). 

2.  Today's  Proposal 

The  current  proposed  regulation  for 
the  extension  of  the  existing  NPDES 

program  for  storm  water  would  cover- 
two  types  of  dischargers  located  on 
reservations.  First,  the  proposal  would 
designate  storm  water  discharges  from 
any  regulated  small  municipal  separate 
storm  sewer  system,  including  Tribally 
owned  or  operated  systems.  Second,  the 
proposal  would  regulate  discharges 
associated  with  construction  activity 
disturbing  between  one  and  five  acres  of 
land,  including  sites  located  on 
reservations.  C5wners  or  operators  in 
each  of  these  categories  of  regulated 
activity  would  need  to  apply  for 
coverage  under  an  NPDES  permit  within 
3  years  and  90  days  from  the  date  of 
publication  of  the  final  rule.  Under 
existing  regulations,  however.  EPA  or  an 
authorized  NPDES  Tribe  may  require  a 
specified  storm  water  discharger  to 
apply  for  NPDES  permit  coverage  before 
this  deadline  based  on  a  determination 
that  the  discharge  is  contributing  to  a 
violation  of  a  water  quality  standard 
(including  designated  uses)  or  is  a 
significant  contributor  of  pollutants. 

Under  this  proposal,  a  Tribal 
governmental  entity  may  regulate  storm 
water  discharges  on  its  reservation  in 
two  ways — as  either  an  NPDES- 
authorized  Tribe  or  a  regulated 
"municipality."  If  a  Tribe  is  already 
authorized  to  operate  the  NPDES 
program,  EPA  would  require  the  Tribe 
to  implement  today's  proposed 
regulations  for  the  NPDES  program  for 
storm  water,  as  it  does  for  authorized 
States,  for  covered  dischargers  located 
on  the  Indian  reservation.  (As  discussed 
above,  a  Tribe  may  seek  NPDES 
authorization  from  EPA  to  operata.the 
NPDES  program  in  the  same  manner  as 
a  State.)  For  an  outline  of  the  role  and 
responsibilities  of  the  permitting 
authority  in  the  storm  water  program, 
see  the  proposed  §  123.35  (and  Section 
n.G.  of  today's  preamble)  and  existing 
§  123.25(a). 

Under  today's  proposed  rule,  a  Tribe 
would  be  a  regulated  "municipality"  for 
NPDES  program  purposes  in  two  ways, 
and,  therefore,  be  required  to  implement 
the  six  minimum  control  measures  to 
the  extent  allowable  imder  Federal  law. 
(EPA  recognizes  that  tribal  regulation  of 
non-members  on  fee  lands  within 


Federal  Indian  Reservations  raises 
complex  legal  questions.  See  58  FR 
67966  and  59  FR  64339.  Thus,  the 
Agency  invites  comment  that  would 
assist  the  Agency  in  developing  final 
rule  language  to  recognize  that  Tribes 
with  MS4s  proposed  for  regulation 
under  today's  proposal  would  only  need 
to  implement  the  municipal  measures 
proposed  in  section  122.34  to  the  extent 
such  Tribes  have  authority  under 
federal  Indian  law.)  If  the  Indian 
reservation  were  located  within  an 
"urbanized  area,"  as  defined  in 
§  122.32(a)(1)  of  today's  proposed  rule, 
the  Tribe  could  be  an  owner  or  operator 
of  a  regulated  small  municipal  separate 
storm  sewer  system  (only  the  urbanized 
area  portion  of  the  reservation  would  be 
regulated  under  an  NPDES  permit).  As 
discussed  below.  Tribal  owners  or 
operators  of  regulated  small  municipal 
separate  storm  sewer  systems — serving  a 
population  under  1,000  within  the 
urbanized  area  portion  of  the 
reservation — would  be  exempted  from 
the  proposed  storm  water  regulation. 
Tribes  located  outside  an  urbanized  area 
would  not  automatically  be  covered,  but 
would  be  able  to  request  designation  as 
a  regulated  small  municipal  separate 
storm  sewer  system  frt)m  EPA. 

EPA  believes  that  only  a  few  Tribes 
located  in  urbanized  areas  would  meet   ' 
the  criteria  to  be  regulated  small 
municipal  separate  storm  sewer 
systems.  The  Tribal  representative  on 
the  Storm  Water  Phase  n  FACA 
Subcommittee  asked  EPA  to  provide  a 
list  of  the  Tribes  located  in  urbanized 
areas  that  would  fall  within  the  NPDES 
storm  water  program  under  today's 
proposal.  In  December  1996.  EPA 
developed  a  listing  of  federally 
recognized  American  Indian  Areas 
located  in  Bureau  of  the  Census- 
designated  urbanized  areas  (see'    • 
Appendix  1).  Appendix  1  not  only 
provides  a  listing  of  reservations  and 
individual  Tribes,  but  also  the  name  of 
the  particular  urbanized  area  in  which 
the  reservation  is  located  and  an 
indication  of  whether  the  urbanized 
area  contains  a  medium  or  large 
municipal  separate  storm  sewer  system 
that  is  already  covered  by  the  existing 
storm  water  regulations  ("Phase  I"). 

There  are  27  Tribes  on  this  list;  20  are 
outside  of  Oklahoma  and  7  are  in 
Oklahoma.  EPA  recognizes  that  the  list 
could  have  errors  and  invites  comment 
on  its  acciu^cy.  The  applicability  of 
CWA  section  518  to  Tribes  located  in 
Oklahoma  would  be  determined  on  a 
case-by-case  basis  because  of  unique 
historical  and  legal  considerations 
particular  to  that  State.  In  authorization 
of  the  Oklahoma  NPDES  program.  EPA 
retained  jurisdiction  to  regulate 


discharges  in  "Indian  Country"  (61  FR 
65049,  December  10. 1996).  In  the  cases 
of  the  20  Tribes  outside  of  Oklahoma. 
Tribal  populations  within  urbanized 
areas  range  from  very  small  numbers  to 
more  than  32.000.  In  the  case  of  the 
seven  Oklahoma  Tribes,  the  population 
numbers  are  much  larger.  It  is  unlikely, 
however,  that  large  populations  fall 
within  areas  that  would  be  determined 
to  be  an  Indian  reservation,  as  defined 
in  section  518.  In  the  cases  of  the  20 
Tribes  outside  of  Oklahoma.  9  Tribes 
have  populations  less  than  1,000  and, 
thus,  would  be  waived  from  proposed 
requirements  for  the  municipal 
program.  Eight  Tribes  have  a  population 
between  1,000  and  10.000.  and  3  have 
a  pppulation  above  10.000. 

As  mentioned  previously,  EPA 
proposes  to  exempt  from  the  proposed 
municipal  program  those  Tribally 
owned  small  municipal  separate  storm 
sewer  systems  in  urbanized  areas  that 
serve  populations  equal  to  or  less  than 
1.000  persons.  As  a  practical  matter. 
EPA  believes  that  it  may  be  unlikely 
that  a  Tribe  with  such  a  small 
population  would  have  the  technical, 
administrative,  and  governmental 
capability,  including  the  staff,  to 
implement  a  storm  water  management 
program.  Unlike  similarly  situated 
political  subdivisions  of  States,  these 
Tribes  in  urbanized,areas  lack  the 
opportunity  for  support  from  States. 
Moreover,  EPA  anticipates  that  a  Tribe 
of  this  size  might  consider  cooperative 
arrangements  with  surrounding  local 
governmental  entities  regarding  storm 
water  program  implementation.  The 
nine  exempt  Tribes  in  urbanized  areas 
(populations  below  1,000)  include: 

•  Augustine  Band  of  Cahuilla  Mission 
of  Indians  of  the  Augustine  Reservation, 
CA. 

•  Cabazon  Band  of  Cahuilla  Mission 
of  Indians  of  the  Cabazon  Reservation. 
CA. 

•  Redding  Rancheria  of  California. 

•  Seminole  Tribe  of  Florida,  Dania. 
Big  Cypress  and  Brighton  Reservations. 

•  Penobscot  Tribe  of  Maine. 

•  Shakopee  Mdewakanton  Sioux 
Community  of  Minnesota  (Prior  Lake). 

•  Las  Vegas  Tribe  of  Paiute  Indians  of 
the  Las  Vegas  Indian  Colony.  NV. 

•  Reno-Sparks  Indian  Colony.  NV. 

•  Ysleta  del  Sur  Pueblo  of  Texas. 
These  nine  Tribes  in  urbanized  areas 

would  not  be  subject  to  permit 
requirements  under  today's  proposal, 
unless  EPA  subsequently  and 
specifically  designated  the  discharges 
from  their  storm  water  systems  as  a 
water  quality  problem.  It  is  important  to 
note  that  this  is  a  preUminary  list  of 
exempted  Tribes — it  may  be  the  case 
that  additional  tribally-owned  small 
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municipal  Mparate  storm  sewer  systems 
would  be  ei^blejor  the  exemption 
based  on  thi4  population  in  the  portion 
of  the  reservation  that  is  located  within 
the  uibanizad  area.  EPA  seeks  comment 
on  any  additional  Tribes  listed  in 
Appendix  1  that  may  qualify  for  this 
proposed  eumption. 

Outside  (»  uroanized  areas,  non- 
authorized  jltribes  would  be  subject  to 
potential  designation  by  EPA  based  on 
the  criteria  established  for  designating 
all  other  small  municipal  separate  storm 
sewer  systems.  A  Tribe  not  otherwise 
covered  by  the  proposed  extension  of 
the  existing  NPDES  storm  water 
program  would  also  be  able  to  request 
designation  ior  coverage  by  EPA.  In  both 
cases,  a  Tribe  would  need  to  comply 
with  all  tenhs,  limitations,  and 
conditions  olthe  applicable  municipal 
NPDES  penniit.  EPA  designation  and 
^4PDES  perqiSt  coverage  would  allow  a 
Tribe  to  operate  a  federally  recognized 
"municipalT  storm  water  management 
program  and  extend  Federal  recognition 
to  requirements  the  Tribe  would  place 
on  dischargers  of  storm  water  into  the 
Tribe's  sepai^te  storm  sewer  system. 
This  federal  iiiegulation  could  result  in 
federal  enfohpement  of  the  Tribal 
program.  Mpieover,  the  designation  for 
NPDES  coveimge  would  provide  an 
opportunity  gor  a  Tribe  to  enhance  its 
role  in  the  rMulation  of  storm  water 
discharges  within  its  reservation 
without  having  to  undertake  the  entire 
NPDES  program  and  its  existing 
requirement^! 

During  thri  ^ubhc  comment  period 
following  today's  proposal,  EPA  plans 
to  notify  each  of  the  Tribes  in  urbanized 
areas  that  ar^  jor  may  be  impacted  by 
this  proposed  regulation  and  will 
engage  in  a  discussion  of  the  impact  of 
the  regulation  on  these  Tribes.  EPA 
invites  comment  regarding  the 
appropriateiMss  of  its  approach  to 
Tribes  in  urbanized  areas,  specifically 
the  proposed  exemption  for  Tribal 
municipal  sejdarate  storm  sewer  systems 
serving  populations  under  1,000  people. 

3.  Other  ReleKjant  Issues 

During  the! Storm  Water  Phase  II 
FACA  Subcommittee  process,  the  Tribal 
representative  asked  how  EPA  would 
apply  the  NPpES  program  with  respect 
to  non-federailly  recognized  Indian 
reservations  and  Tribes.  At  present,  EPA 
interprets  setjtjion  518  of  the  CWA  as 
applying  onlyitp  federally  recognized 
Tribes  and  Indian  reservations  and  as 
not  applicable  to  non-federally 
recognized  Lndian  reservations  and 
Tribes.  EPA  ra  ;ional  offices  will  deal 
with  this  issu  i  on  a  case-by-case  basis 
when  it  is  brt  ught  to  their  attention.  In 
addition,  a  St  3  te  representative 


requested  EPA  to  clarify  the  meaning  of 
"ownership  of  a  Tribal  municipal 
separate  storm  sewer  system."  In 
response,  EPA  notes  that  an  Indian  tribe 
or  an  authorized  Indian  Tribal 
organization  is  a  mimicipality  under 
section  502(4)  of  the  CWA.  unless  a 
Tribe  is  treated  as  a  State  under  section 
518(e)  of  the  CWA.  "hidian  Tribe" 
means  any  Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising 
governmental  authority  over  a  Federal 
Indian  reservation. 

G.  NPDES  Permitting  Authority's  Role 
for  the  CWA  Section  402(p)(6) 
Municipal  Program 

As  noted  previously,  (he  NPDES 
permitting  authority  can  be  EPA  or  an 
authorized  State  or  an  authorized  Tribe. 
For  clarity,  the  following  discussion 
describes  the  role  of  the  NPDES 
permitting  authority  under  today's 
proposal. 

1.  Comply  With  Other  Requirements 

NPDES  permitting  authorities  would 
need  to  perform  certain  duties  to 
implement  the  CWA  section  402(p){6) 
program.  EPA  is  proposing  §  123.35(a) 
to  emphasize  that  permitting  authorities 
have  existing  obligations  under  the 
NPDES  program  with  which  they  must 
comply.  Section  123.35  focuses  on 
specific  issues  related  to  the  role  of  the 
-  NPDES  authority  to  support 
administration  and  implementation  of 
the  municipal  storm  water  program 
imder  CWA  section  402(p)(6). 

2.  Designate  Sources 

A  new  §  123.35(b)  addresses  the 
requirements  for  the  NPDES  permitting 
authority  to  designate  sources  of  storm 
water  discharges  to  be  regulated  under 
§§  122.32  through  122.36  of  today's 
proposed  rule.  NPDES  permitting 
authorities  would  be  required  to 
develop  a  process,  as  well  as  criteria,  to 
designate  municipal  sources  and  the 
authority  to  designate  a  small  mimicipal 
separate  storm  sewer  system  where  the 
otherwise  applicable  requirements  have 
been  waived  under  proposed  §  122.33(b) 
if  circiunstances  change.  EPA  is 
proposing  that  EPA  may  make 
designations  if  an  NPDES-approved 
State  or  Tribe  fails  to  do  so. 

NPDES  permitting  authorities  could 
also  designate  areas  that  should  be 
included  in  the  storm  water  program  (as 
regulated  small  municipal  separate 
storm  sewer  systems)  but  are  not  located 
in  an  "urbanized  area"  and,  therefore, 
would  not  be  designated  automatically. 
Such  areas  would  be  brought  into  the 
program  if  found  to  have  actual  or 
potential  exceedances  of  water  quality 


standards,  including  impairment  of 
designated  uses,  or  other  adverse 
impacts  on  water  quality,  as  determined 
by  local  conditions  or  watershed  and 
TMDL  assessments.  EPA's  aim  is  to 
address  adversely  impacted  areas  while 
protecting  areas  with  the  potential  for 
problems.  EPA  encourages  NPDES 
permitting  authorities,  local 
governments,  and  the  interested  public 
to  work  together  in  the  context  of  a 
watershed  plan  to  address  water  quality 
issues,  including  those  associated  with 
municipal  storm  water  runoff  (see 
Section  I.H.  of  today's  preamble  for 
further  discussion). 

a.  Develop  Designation  Criteria 

Under  a  new  §  123.35(b),  the  NPDES 
permitting  authority  would  need  to 
establish  designation  criteria  to  evaluate 
whether  a  storm  water  discharge  results 
in  or  has  the  potential  to  result  in 
exceedances  of  water  quality  standards, 
including  impairment  of  designated 
uses,  or  other  significant  water  quality 
impacts,  including  habitat  and 
biological  impacts.  These  criteria  would 
need  to  be  applied  to  all  municipal 
separate  storm  sewer  systems  located 
outside  of  an  urbanized  area  with  a 
population  of  at  least  10,000  and  a 
population  density  of  at  least  1,000. 
EPA  estimates  a  total  of  583 
incorporated  places  and  2  municipios  in 
Puerto  Rico  (Arroyo  and  Fajardo)  fall 
within  this  10,000  population/1,000 
density  subset  and  would  need  to  be 
examined  for  potential  designation. 

EPA  would  recommend  that  the 
NPDES  permitting  authority  consider,  in 
a  balanced  manner,  certain  locally- 
focused  criteria  for  designating  any 
incorporated  place,  county,  or  place 
under  the  jurisdiction  of  a  governmental 
entity  located  outside  of  an  urbanized 
area  on  the  basis  of  other  significant 
water  quality  impacts.  EPA  proposes  to 
recommend  consideration  of  criteria 
that  would  include  discharge  to 
sensitive  waters,  high  growth  or  growth 
potential,  high  population  density, 
contiguity  to  an  urbanized  area, 
significant  contributor  of  pollutants  to 
waters  of  the  United  States,  and 
ineffective  control  of  water  quality 
concerns  by  other  programs.  The 
proposed  designation  criteria  are 
intended  to  help  encourage  the 
permitting  authority  to  use  an  objective 
method  for  identifying  and  designating, 
on  a  local  basis,  sources  that  adversely 
impact  water  quality. 

•  Discharge  to  sensitive  waters:  The 
potential  impacts  of  storm  water  runoff 
depend,  in  part,  on  the  sensitivity  of  the 
receiving  waters.  For  example,  cold 
water  fisheries,  such  as  trout  streams, 
show  greater  levels  of  impairment  from 
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poor  erosion  and  sediment  control 

[)rograms  than  do  other  fisheries  that  are 
ess  dependent  on  the  streEim  substrate. 
EPA  recommends  that  permitting 
authorities  identify,  in  coordination 
^th  Federal,  State,  and  local  agencies, 
and  perhaps  prioritize,  designations 
with  regard  to  the  sensitivity  of  the 
resource.  Sensitive  waters  generally 
include  public  drinking  water  intakes 
and  their  designated  protection  areas; 
swimming  beaches  and  waters  in  which 
swimming  occurs;  shellfish  beds; 
designated  Outstanding  National 
Resource  Waters;  National  Marine 
Sanctuaries;  waters  within  Federal, 
State,  and  local  parks;  and  waters 
containing  threatened  or  endangered 
species  and  their  habitat,  as  well  as 
other  waters  so  designated. 

•  High  growth  or  growth  potential:  To 
protect  watersheds  and  their  receiving 
waters  from  nearly  certain  adverse 
impacts,  EPA  proposes  to  recommend 
that  areas  of  high  growth  or  growth 
potential  should  also  be  identified  and 
included  in  the  designation  criteria. 
Using  this  factor  could  minimize  future 
restoration  or  retrofitting  costs.  Growth 
potential  can  be  measured  in  various 
ways,  including  projected  building 
starts,  comprehensive  plans,  zoning 
maps,  bond  ratings,  and  the  condition  of 
infrastructure  and  building  vacancies. 
EPA  would  recommend  that,  for  any 
given  10-year  period,  discharges  from 
mimicipal  separate  storm  sewer  systems 
in  areas  with  localized  population 
growth  rates  of  more  than  10  percent 
should  be  evaluated  for  designation. 
Members  of  the  Storm  Water  Phase  11 
FACA  Subcommittee  questioned 
whether  a  1  percent  threshold  (10 
percent  over  a  10-year  period)  for 
"high"  growth  was  reasonable. 
According  to  EPA  calculations  based  on 
Census  data  from  1980  to  1990,  the 
average  rate  of  growth  in  the  United 
States  during  that  10-year  period  was 
more  than  4  percent.  For  the  same 
period,  the  average  rate  of  growth 
within  urbanized  areas  was  15.7  percent 
and  the  average  for  outside  of  urbanized 
areas  was  just  more  than  1  percent.  EPA 
believes  that  these  calculations  help  to 
support  the  statement  that  a  grovtrth 
percentage  that  is  more  than  10  times 
the  national  average  for  areas  outside  of 
urbanized  areas  is  indeed  a  high  rate  of 
growth  for  these  areas  and  should  be  a 
basis  for  designation  of  municipal  storm 
water  systems. 

•  High  population  density: 
Population  density  is  related  to  the  level 
of  bimian  activity,  which  has  been 
shown  to  be  directly  Hnked  to  levels  of 
impervious  land  surfaces.  Therefore, 
EPA  recommends  "high  population 
density"  as  one  criterion  for  designation 


of  municipal  sources.  Even  areas  with 
relatively  low  population  densities  (i.e., 
less  than  two  residential  units  per  acre) 
can  have  10  to  20  percent  impervious 
area  (Schueler,  T.  1987.  Controlling 
Urban  Runoff:  A  Practical  Manual  for 
Planning  Sr  Designing  Urban  BMPs. 
Metropolitan  Washington  Coimdl  of 
Governments).  Macroinvertebrate 
diversity  becomes  poor  when 
impervious  land  exceeds  10  to  15 
percent  (Klein,  1979).  Since  this  study, 
extensive  research  from  around  the 
country  has  found  this  threshold  to  be 
consistent  with  other  studies  (Schueler, 
T.  1995.  Environmental  Land  Planning 
Series:  Site  Planning  for  Urban  Stream 
Protection.  Prepared  for  Metropolitan 
Washington  Council  of  Governments.). 
Further,  higher  density  residential  areas 
(i.e.,  two  to  ten  residential  units  per 
acre)  have  been  correlated  with  as  much 
as  35  percent  imperviousness.  By 
recommending  this  criterion,  EPA  does 
not  aim  to  encourage  lower  density 
development  and  urban  sprawl  but 
rather  good  urban  design  and 
development  patterns. 

•  Contiguity  to  an  urbanized  area: 
The  areas  closely  outside  of  an 
urbanized  area  have  a  good  potential  for 
future  growth  and  may  also  have 
significant  impacts  on  a  neighboring 
regulated  municipality  that  is  within  the 
urbanized  area.  This  designation 
criterion  would  allow  for  an  extension 
of  the  seamless  coverage  provided  by 
the  regulation  of  urbanized  areas  where 
necessary.  The  proposed  rule  also 
captures  this  concept  in  §  123.35(b)(4). 

•  Significant  contributor  of  pollutants 
to  waters  of  the  United  States:  This 
criterion  is  one  of  the  basic  tenets  of 
designation  and  is  meant  to  capture  all 
significantly  contributing  sources  in  an 
effort  to  have  both  comprehensive  and 
equitable  coverage  (see  CWA  section 
402(p)(2)(E),  40  CFR  122.26(a)(5)).  It 
also  aids  in  developing  a  watershed 
approach. 

•  Ineffective  control  of  water  quality 
concerns  by  other  programs:  EPA 
proposes  to  recommend  that  NPDES 
permitting  authorities  carefully  consider 
whether  the  storm  water  nmoff  from  a 
potentially  designated  area  is  effectively 
addressed  under  other  regulations  or 
programs,  such  as  CZARA  and  other 
nonpoint  source  programs.  For  example, 
an  area  covered  under  the  National 
Estuary  Program  (NEP)  under  CWA 
section  320  is  required  to  develop  a 
Comprehensive  Conservation  and 
Management  Plan  (CCMP)  for  managing 
the  estuarine  watershed.  The  CCMP 
addresses  three  general  resource  areas: 
water  and  sediment  quality,  living 
resources,  and  land  use  and  water 
resoiut:es.  The  permitting  authority 


could  determine  that  the  NEP 
comprehensively  addresses  impacts  to    ' 
water  quality  from  storm  water 
discharges  for  certain  systems  and, 
therefore,  the  systems  would  not  need  to 
be  designated  under  the  CWA  section 
402(p)(6)  program. 

These  criteria  are  meant  to  be  taken  in 
the  aggregate,  with  a  great  deal  of 
flexibility  as  to  how  each  would  be 
weighed  in  order  to  best  account  for 
watershed  and  other  local  conditions 
and  to  allow  for  a  more  tailored  case-by- 
case  analysis.  The  application  of  criteria 
is  meant  to  be  geographically  specific. 
Furthermore,  each  criterion  does  not 
have  to  be  met  in  order  for  the  owner 
or  operator  of  a  small  mimicipal 
separate  sewer  system  to  qualify  for 
designation,  nor  would  a  system 
necessarily  be  designated  on  the  basis  of 
one  or  two  criteria  alone.  EPA  {)lans  to 
provide  comprehensive  guidance  to 
more  fully  develop  its  recommendations 
for  appropriate  criteria,  as  well  as  offer 
detailed  information  on  how  the  criteria 
could  be  applied  and  what  standards 
could  be  used.  EPA  seeks  comment  on 
additional  designation  criteria,  as  well 
as  the  validity  and  applicability  of  the 
proposed  criteria. 

tFA  believes  that  the  application  of 
the  recommended  designation  criteria, 
when  considered  as  a  composite,  would 
provide  an  objective  indicator  of  real 
and  potential  water  quality  impacts 
from  urban  runoff  on  both  the  local  and 
watershed  levels.  EPA  encourages  the 
application  of  the  recommended  criteria 
in  a  watershed  context,  thereby  allowing 
for  the  evaluation  of  the  wate'r  quality 
impacts  of  the  portions  of  a  watershed 
outside  of  an  urbanized  area.  For 
example,  situations  exist  where  the 
urbanized  area  represents  a  small 
portion  of  a  degraded  watershed,  and 
the  adjacent  nonurbanized  areas  of  the 
watershed  have  significant  cumulative 
effects  on  the  quality  of  the  receiving 
waters. 

b.  Apply  Designation  Criteria 

After  customizing  the  designation 
criteria  for  local  geography,  the 
permitting  authority  would  have  to 
apply  sudh  criteria,  at  a  minimum,  to 
any  incorporated  place,  county,  or  place 
imder  the  jurisdiction  of  a  governmental 
entity  (including  but  not  limited  to 
Tribal  or  Territorial  governments) 
located  outside  of  an  urbanized  area  that 
has  both  a  population  of  at  least  10,000 
and  a  population  density  of  1,000 
people  per  square  mile  or  greater  (see 
proposed  §  123.35(b)(2)).  If  the  NPDES 
permitting  authority  determines  that  the 
place  or  county  meets  the  criteria,  they 
would  need  to  designate  all  small 
municipal  separate  storm  sewer  systems 
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located  in  tbd  place  or  county  as 
regulated  snj^U  mimicipal  separate 
stonn  sewer  systems  under  the  NPDES 
storm  water  program  within  3  years  and 
90  days  of  publication  of  the  final  rule. 
Alternatively,  the  NPDES  authority 
could  designate  within  5  years  firom  the 
date  of  final  regulation  if  the 
designation  criteria  are  applied  on  a 
watershed  b^^is  where  a  comprehensive 
watershed  plan  exists  (a  comprehensive 
watershed  plan  is  one  that  includes  the 
equivalents  of  TMDLs)  (see  proposed 
§  123.35(b)(3)).  The  Agency  seeks  to 
provide  incentives  for  watershed-based 
designations^ ; 

The  timefijaime  of  3  years  and  90  days 
would  allow  States  and  Tribes  up  to  2 
years  to  makpiany  necessary  statutory 
changes  and  liieceive  program  approval 
from  EPA,  an  additional  year  to  develop 
their  general  permit  and  designation 
criteria,  and  Uien  90  days  for  a  regulated 
entity  to  submit  its  individual 
application  bij  Notice  of  Intent  (NOI) 
under  a  general  permit.  Assuming  a 
March  1, 1999,  final  rule,  the  resulting 
deadline  wo|ld  be  May  31,  2002.  EPA 
believes  this  would  be  an  adequate 
timeframe  and  would  provide 
significant  guidance  to  NPDES 
permitting  authorities  on  the 
responsibilitias  to  be  completed  during 
this  ]}eriod.  If  an  NPDES-authorized 
State  or  Tribe  does  not  develop  and 
apply  designation  criteria,  then  EPA 
might  do  so.  1 1 

EPA  believHs  it  has  adequate  authority 
to  apply  a  Staje's  designation  criteria  (or 
to  develop  aha  apply  designation 
criteria)  to  designate  sources  in  an 
authorized  NRDES  State.  Such  authority 
would  derive!  from  the  text  of  section 
402(p)(6),  which  provides  for  the 
designation  of  sources  other  than  those 
already  regulated  under  section 
402(p)(2).  EPA  does  not  believe  that 
section  402{cll(l),  which  requires  EPA  to 
suspend  issuance  of  Federal  NPDES 
permits  in  an  authorized  State,  would 
preclude  EP4  Resignation  of  particular 
small  mimici^l  separate  storm  sewer 
systems  (based  on  subsequently- 
developed  critBria  applicable  in  a 
particular  Staite)  after  promulgation  of 
today's  propoi^  rule  because 
designation  (rfsources  is  independent  of 
(and  precedes)  the  issuance  of  permits. 
In  addition,  ajsj  discussed  later  in  Section 
II.I.4.  entitled.  Residual  Designation 
Authority,  EPA  believes  that  section 
402(p)(6)  provides  the  Agency  with 
authority  to  s  ^sequently  designate 
individual  so  irces  under  today's 
proposed  rule.  Today's  approach  for 
designation  by  EPA,  even  in  authorized 
NPDES  States,  would  also  be  consistent 
with  the  authority  currently  available  to 
the  Agency  u  ider  the  existing  storm 


water  regulations  at  40  CFR 
122.26(a)(l)(v).  Similarly,  the  third 
party  petition  process  for  small 
municipal  separate  storm  sewer  systems 
(including  expeditious  deadlines  for 
acting  on  such  petitions)  is  consistent 
with  the  existing  storm  water 
regulations  at  40  CFR  122.26(0  (4)  &  (5). 
EPA  soUcits  comment  on  the  proposed 
desi^ation  approach. 

It  IS  important  to  note  that  NPDES 
permitting  authorities  could  designate 
any  owner  or  operator  of  a  municipal 
separate  storm  sewer  system,  including 
one  below  10,000  in  population  and 
1,000  in  density.  EPA  established  the 
10,000/1,000  threshold  primarily  for 
prioritization  purposes  based  on  the 
likelihood  of  adverse  water  quality 
impacts  at  these  population  and 
population  density  levels.  In  addition, 
the  1.000  persons  per  square  mile 
threshold  is  consistent  with  both  the 
Bureau  of  the  Census  definition  of  an 
"urbanized  area"  (see  Section  II.H.2. 
below)  and  a  Storm  Water  Phase  II 
FACA  Subcommittee  work  group's 
discussion  concerning  the  definition  of 
a  regulated  small  municipal  separate 
.  storm  sewer  system. 

EPA  has  considered  the  request  from 
some  Storm  Water  Phase  II  FACA 
Subcommittee  members  that  interim 
deadlines  be  established  for 
development  of  designation  criteria  and 
believes  that  the  designation  deadline 
identified  in  today's  proposed  rule  at 
§  123.35(b)(3)  provides  States  and  Tribes 
with  a  flexibility  that  allows  them  to 
develop  and  apply  the  criteria  locally  in 
a  timely  fashion,  while  at  the  same  time 
establishing  an  expeditious  deadline. 

c.  Designate  Physically  Interconnected 
Municipal  Separate  Storm  Sewer 
Systems 

In  addition  to  applying  criteria  on  a 
local  basis  for  potential  designation,  the 
NPDES  permitting  authority  would  be 
required  to  designate  any  owner  or 
operator  of  a  municipal  separate  storm 
sewer  system  that  contributes 
substantially  to  the  storm  water 
pollutant  loadings  of  a  physically 
interconnected  municipal  separate 
storm  sewer  system  that  is  regulated  by 
the  NPDES  storm  water  program  (see 
proposed  §  123.35(b)(4)).  To  be 
"physically  interconnected,"  the 
municipal  separate  storm  sewer  system, 
including  roads  with  drainage  systems 
and  municipal  streets,  of  one  entity 
would  be  physically  connected  directly 
to  the  municipal  separate  storm  sewer 
system  of  another  entity.  This  provision 
would  apply  to  all  municipal  separate 
storm  sewer  systems  located  outside  of 
an  urbanized  area.  EPA  added  this 
section  in  recognition  of  the  concerns  of 


local  government  representatives  on  the 
Storm  Water  Phase  II  FACA 
Subcommittee  that  a  local  government 
should  not  have  to  shoulder  total 
responsibility  for  a  storm  water  program 
when  storm  water  discharges  from 
another  municipality  are  also 
contributing  pollutants  or  adversely 
afiecting  water  quality.  This  provision 
would  also  help  to  provide  some 
consistency  among  municipalities  and 
facilitate  watershed  planning  in  the 
implementation  of  the  NPDES  storm 
water  program.  EPA  recommended 
physical  interconnectedness  in  the 
existing  NPDES  storm  water  regulations 
as  a  factor  for  consideration  in  the 
designation  of  additional  sources.  The 
municipal  caucus  raised  an  additional 
concern  relating  to  sheet  runoff  from 
one  adjoining  jurisdiction  to  another, 
thereby  contributing  to  the  discharges  of 
a  neighboring  municipal  separate  storm 
sewer  system.  EPA  would  like  comment 
on  the  extent  to  which  this  problem  may 
exist  and  ways  in  which  it  could  be 
addressed.  EPA  also  welcomes  comment 
on  this  proposed  designation  provision. 

Today's  proposal  does  not  include 
interim  deadlines  for  identifying 
physically  interconnected  municipal 
separate  storm  sewer  systems.  EPA 
believes  that  this  determination  would 
occur  on  a  case-by-case  basis  where 
deadlines  would  only  work  to  limit  the 
permitting  authority's  ability  to  identify 
such  systems.  However,  in  accordance 
with  the  deadlines  identified  in 
§  123.35(b)(3)  of  today's  proposal,  EPA 
encourages  the  permitting  authority  to 
make  that  determination  within  3  years 
&t>m  the  date  of  publication  of  the  final 
rule  or  within  5  years  if  the  permitting 
authority  is  implementing  a 
comprehensive  watershed  plan. 
Alternatively,  the  affected  jurisdiction 
could  use  the  petition  process  under  40 
CFR  122.26(f)  in  seeking  to  have  the 
permitting  authority  designate  the 
contributing  jurisdiction. 

d.  Address  Public  Petition  for 
Designation 

Today's  proposal  would  recognize  the 
existing  opportunity  for  the  public  to 
petition  the  permitting  authority  for 
designation  of  a  point  source  to  be   > 
regulated  to  protect  water  quality,  as 
contained  in  existing  NPDES  regulations 
(see  40  CFR  122.26(0).  Any  person  may 
petition  the  permitting  authority  to 
require  an  NPDES  permit  for  a  discharge 
composed  entirely  of  storm  water  that 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States  (see  proposed 
§  123.35(c)).  NPDES  permitting 
authorities  would  have  to  make  a  final 
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determination  on  any  petition  within 
180  days  after  receiving  the  petition  (see 
proposed  §  123.35(c)).  EPA  believes  that 
setting  a  limit  of  180  days  balances  the 
public's  need  for  a  final  determination 
within  a  finite  period  of  time  and  the 
NPDES  permitting  authority's  need  to 
control  its  workload.  EPA  is  also 
proposing  that  if  an  NPDES-approved 
State  or  Tribe  faUs  to  act  within  the  180- 
day  timeframe,  EPA  may  make  a 
determination  on  the  petition.  EPA 
believes  that  public  involvement  is  an 
important  component  of  the  NPDES 
program  for  storm  water  and  feels  that 
this  provision  encourages  public 
participation.  Section  D.K,  Public 
Involvement/Public  Role,  further 
discusses  this  topic. 

The  Storm  Water  Phase  II FACA 
Subcommittee  provided  EPA  with 
extonsive  fiaedback  on  today's  proposed 
approach.  Several  commenters  have 
questioned  the  justification  for  the  use 
of  urbanized  areas  or  the  designation 
criteria  selected  by  EPA  as  guidance  to 
the  NPDES  permitting  authority  (see 
§  123.35(b)(1)).  Municipal  members  of 
the  subcommittee  noted  that  the 
proposed  rule  could  result  in  inequities 
among  local  governments  and  would 
not  cover  all  contributors  of  pollutants 
to  receiving  waters.  Some  subcommittee 
representatives  expressed  concern  that 
the  proposed  rule  would  impede  the 
watershed  approach  due  to  its  blanket 
coverage  within  urbanized  areas  but 
only  specific  designation  outside  of 
urbanized  areas.  Today's  proposed  rule 
addresses  the  problem  of  perceived 
inequities  through  the  provision  that 
any  municipal  separate  storm  sewer 
system  can  be  designated  by  the 
permitting  authority  if  found  to  be 
significantly  contributing  pollutants  to 
the  waters  of  the  United  States  or 
contributing  to  an  exceedance  of  water 
quality  standards.  EPA  believes  that  the 
proposed  approach,  which  provides  for 
the  designation  of  sources  to  be 
regulated  based  on  local  conditions, 
would  facilitate  watershed  planning. 

EPA  relies  on  data  summarized  in  the 
NURP  study  and  in  the  CWA  section 
305(b)  reports  to  support  an  approach 
for  targeted  designation  outside  of 
urbanized  areas.  EPA  has  developed 
designation  criteria  based  on  findings  of 
the  NURP  study  and  other  studies  that 
indicate  pollutants  of  concern, 
including  total  suspended  solids, 
chemical  oxygen  demand,  and 
temperature.  These  criteria  were  the 
subject  of  considerable  discussion  by 
the  Storm  Water  Phase  II  FACA 
Subcommittee  and  were  revised  in 
response  to  recommendations  fttwn  the 
subcommittee.  EPA  invites  comment  on 
this  issue.  EPA  would  be  particularly 


interested  in  data  submitted  on  storm 
water  dischai^ges  and  associated 
pollutants  of  concern. 

3.  Provide  Waivers 

EPA  received  comments  from 
nimierous  State  representatives  that  the 
proposal  should  recognize  the  efforts  of 
existing  State  programs  to  address  the 
significant  concerns  that  potentially 
impact  watersheds.  In  response,  the 
Agency  is  proposing  to  provide  some 
flexibility  under  §  122.33(b)  that  allows 
NPDES  permitting  authorities  to  waive 
otherwise  applicable  requirements  for 
certain  regulated  smaH  municipal 
sources.  Such  waivers  could  be  granted 
in  cases  where  the  jurisdiction  served 
by  the  regulated  small  municipal 
separate  storm  sewer  system  includes  a 
population  of  less  than  1,000  persons, 
its  discharges  are  not  contributing    . 
substantially  to  the  storm  water 
pollutant  loadings  of  a  physically 
interconnected  regulated  mimidpal 
separate  storm  sewer  system,  and  the 
owner  or  operator  of  the  small 
municipal  separate  storm  sewer  system 
has  certified  that  storm  water  controls 
are  not  needed  based  on  (1)  wasteload 
allocations  that  are  part  of  TMDLs  that 
address  the  pollutants  of  concern,  or  (2) 
a  comprehensive  watershed  plan, 
implemented  for  the  waterbody,  that 
includes  the  equivalents  of  TMDLs  and 
addresses  the  pollutants  of  concern.  If 
such  a  waiver  is  granted,  the  TMDLs  or 
watershed  plan  would  need  to 
demonstrate  with  reasonable  assurance 
that  load  reductions  take  place  pursuant 
to  CWA  section  303(d).  It  is  important 
to  note  that  EPA  will  continue  to  require 
States  to  comply  with  their  TMDL 
implementation  schedules. 

Where  a  State  is  the  NPDES 
permitting  authority,  the  permitting 
authority  would  be  i^ponsible  for  the 
development  of  the  'TMDLs  or  their 
equivalent  determination  as  part  of  a 
watershed  plan  as  well  as  the 
assessment  of  the  extent  a  small 
municipal  separate  storm  sewer 
system's  discharge  is  contributing 
pollutants  to  a  neighboring  regulated 
system.  In  states  where  EPA  is  the 
permitting  authority,  EPA  would  use  a 
State's  watershed  plan  and  TMDLs, 
where  available.  From  these 
assessments,  the  permitting  authority 
could  make  its  determination  regarding 
wasteload  allocations  and  might 
determine  that  storm  water  controls  are 
not  required  for  certain  small  municipal 
separate  storm  sewer  systems.  Once 
these  determinations  are  made,  the 
owner  or"operator  of  the  regulated  small 
municipal  separate  storm  sewer  system, 
in  seeking  a  waiver  from  the  otherwise 
applicable  requirements  under  today's 


proposal,  would  be  responsible  for 
certifying  on  a  form  provided  by  the 
NPDES  permitting  authority  that  they 
are  covered  by  "TMDLs  or  a  watershed 
plan  that  indicates  that  discharges  from 
their  particular  system  are  not  having  an 
adverse  impact  on  water  quality  (i.e., 
they  were  not  assigned  wasteload 
allocations  under  TMDLs)  and, 
therefore,  implementation  of  storm 
water  controk  is  not  necessary  and  the 
waiver  provision  requirements  have 
been  met.  Since  the  municipal  waiver  is 
indefinite,  the  owner  or  operator  would 
not  need  to  re-certify  at  the  beginning  of 
each  permit  term.  EPA  encourages  the 
permitting  authorities  to  make  ueir 
waiver  determinations  as  soon  as 
possible  in  an  attempt  to  avoid  having 
the  owners  or  operators  of  regulated 
small  municipal  separate  storm  sewer 
systems  apply  for  a  jpermit  and  begin  to 
develop  a  program,  but  then  lata-  be 
waived  from  the  applicable 
requirements.  EPA  seeks  comment  bom 
permitting  authorities  on  how  they 
envision  the  process  of  implemmting 
municipal  waivers  under  today's 
proposed  rule.  Specifically,  EPA  would 
like  comment  on  how  the  program 
could  operate  on  a  basis  of  self- 
certification  for  waivers. 

The  NPDES  permitting  authority 
could,  at  any  time,  mandate  compliance 
with  program  requirements  fit>m  a 
previously  waived  regulated  small 
mimicipal  separate  storm  sewer  system 
if  circumstances,  change.  For  example,  a 
waiver  could  be  withdrawn  in 
circumstances  in  which  the  permitting 
authority  later  determines  that  a  storm 
water  discharge  to  a  small  stream  would 
cause  adverse  impacts  to  water  quality 
resulting  in  a  violation  of  water  quality 
standards.  A  "change  in  circumstances" 
could  involve  receipt  of  new 
information  by  the  permitting  authority. 

EPA  invites  comments  on  concotis 
that  the  permitting  authority  could 
improperly  grant  waivers  in  an  effort  to    • 
provide  relief  to  regulated  entities  based 
on  concerns  unrelated  to  water  quality. 
EPA  is  also  concerned  that  a  permitting 
authority  could  redirect  resources  from 
other  environmental  programs  in  order 
to  develop  a  watershed  approach  that 
promotes  the  issuance  of  the  greatest 
number  of  waivers  possible. 

EPA  also  invites  comment  on  the 
option  of  broadening  the  imiverse  of 
potential  waivers  by  waiving  the 
requirements  of  all  small  municipal 
separate  storm  sewer  systems  that  have 
a  population  below  5,000,  rather  than 
1,000,  and  meet  the  same  criteria  as  in 
today's  proposal. 

An  option  not  proposed  by  EPA  today 
is  a  waiver  based  on  low  population  or 
low  population  density  alone.  EPA 
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considered  a  wdiver  option  based  on  a 
simple  populqtion  threshold.  This 
option  would  have  automatically 
waived  all  places  within  urbanized 
areas  with  a  pcji^ulatiob  of  1.000  persons 
or  below.  EPA  found  it  difficult  to 
justify  a  particular  threshold  number 
without  allowitig  for  more  flexibility  or 
additional  criteria  in  order  to  determine 
if  storm  water  controls  were  necessary. 
This  option  alsb  did  not  fiilly  accoimt 
for  water  quality  impacts  and  would 
create  arbitrary  doriut  holes,  some  of 
which  could  ha?e  significant  impacts  on 
water  quality  and  should  be  regulated. 
Small  entity  rej>resentatiyes 
commented,  hbt^ever,  that 
municipalities  Uith  less  than  1,000 
persons  may  laij:  the  technical  capacity 
to  certify  that  thiir  discharges  are  not 
contributing  to  adverse  water  quality 
impacts  in  areas  where  a  TMDL  or 
comprehensive  fi«ratershed  plan  has  not 
been  developed  by  the  permitting 
authority.  This  concern  was  shared  by 
the  Federal  Small  Business  Advocacy 
Review  Panel  (see  SecUon  Vn.  below). 
EPA  is  thus  reqitibsting  comment  on  the 
option  of  waiving  coverage  for  all 
municipahties  with  less  than  1,000 
people  (including  those  located  in 
lubanized  areas)  unless  the  permitting 
authority  determines  that  they  should 
be  required  based  on  significant  adverse 
water  quality  imjpacts. 

In  addition  to  j\liraivers.  the  Agency  is 
also  considering  ^ssible  approaches  for 
providing  incemtves  for  local 
decisionmaking  that  would  limit  the 
adverse  water  quility  impact  associated 
with  uncontrollM  growth  in  a 
watershed.  In  situations  where-there  are 
special  controls  or  incenti  ves  (e.g. 
transferable  development  rights, 
traditional  neigh)borhood  development 
ordinances)  in  pkce  directing 
development  tovirfird  compact/mixed 
use  development  end  away  from 
wetlands,  open  space,  or  other  protected 
lands,  it  may  be  ^ssible  to  provide 
some  relief  to  mi^iicipalities  in  tenns  of 
implementation  of  the  proposed 
minimiun  control  measures  in  areas  of 
infill,  or  compact  mixed  use.  the  relief 
would  pertain  to  litiinimum  control 
measures  concer$^g  construction  and 
new  infill  development  or 
redevelopment.  Miere  TMDLs  are  done 
in  a  watershed,  tlf^  use  of  such  controls 
or  incentives  by  municipalities  might  be 
considered  as  the  basis  for  the  TMDLs. 
EPA  sohcits  comment  on  this  approach 
and  any  other  recommendations  for  the 
use  of  such  incenuves. 

4.  Issue  Permits 

NPDES  permitting  authorities  have  a 
number  of  responsibilities  regarding  the 
permit  process.  The  Agency  is 


proposing  §§  123.35(d)  through  (g)  to 
ensure  a  certain  level  of  consistency  for 
permits,  yet  providing  numerous 
opportimities  for  flexibility.  NPDES 
permitting  authorities  must  issue 
NPDES  permits  to  cover  municipal 
soim»s  that  would  be  regulated  under 
§  122.32  of  today's  proposed  rule,  unless 
waived  imder  §  122.33(b).  EPA 
encourages  permitting  authorities  to  use 
general  permits  as  the  vehicle  for 
permitting  and  regulating  small 
municipal  separate  storm  sewer 
systems.  The  Agency  notes,  however, 
that  some  owners  or  operators  may  wish 
to  take  advantage  of  the  option  to  join 
as  a  co-permittee  with  a  municipaUty 
regulated  under  the  existing  NPDES 
storm  water  program. 

Today's  proposal  includes  a 
provision,  §  123.35(f),  that  requires 
NPDES  permitting  authorities  to  include 
the  requirements  in  proposed  §  122.34 
including  as  modified  in  accordance 
with  §S  122.33(a)(3).  122.34(c). 
122.35(b))  for  NPDES  permits  issued  for 
regulated  small  municipal  separate 
storm  sewer  systems.  See  Section 
n.H.S.a.  Minimum  Control  Measures,  for 
more  details  on  the  actual  requirements. 
In  an  attempt  to  avoid  duplication  of 
effort.  EPA  is  specifically  proposing  in 
§  122.34(c)  to  allow  NPDES  pennitting 
authorities  to  include  permit  provisions 
that  incorporate  by  reference  quaUfying 
local,  Tribal,  or  State  municipal  stonn 
water  management  program 
requirements  that  address  one  or  more 
of  the  minimum  controls  of  proposed 
§  122.34(b).  For  a  local.  Tribal,  or  State 
program  to  "qualify,"  it  would  need  to 
impose,  at  a  minimum,  the  relevant 
requirements  of  §  122.34(b).  A  regulated 
small  mimicipal  separate  storm  sewer 
system  would  still  need  to  submit  an 
application,  either  an  individual 
application  or  an  NOI  under  a  general 
permit,  but  would  follow  the 
requirements  of  the  qualifying  local. 
Tribal,  or  State  program  instead.  The 
Agency  invites  comment  on  this 
approach. 

Under  §  122.35(b).  NPDES  permitting 
authorities  might  also  recognize  existing 
responsibilities  among  governmental 
entities  for  the  minimum  control 
measures  in  an  NPDES  small  municipal 
storm  water  permit.  For  example,  the 
permit  might  allow  for  the  State  to  be 
responsible  for  addressing  construction 
site  runoff  and  require  that  the 
municipalities  develop  substantive 
controls  for  the  remaining  minimimi 
control  measures.  By  acknowledging 
existing  programs,  this  provision  is 
meant  to  reduce  the  duplication  of 
efforts  and  to  increase  the  flexibility  of 
the  NPDES  storm  water  program. 


In  §  123.35(e).  EPA  is  proposing  that 
NPDES  permitting  authorities  specify  a 
time  period  of  up  to  5  years  from  the 
issuance  date  of  an  NPDES  permit  for 
regiJated  small  municipal  separate 
storm  sewer  system  owners  or  operators 
to  fully  develop  and  implement  their 
storm  water  programs.  EPA  believes  this 
time  period  is  adequate.  As  discussed 
more  fully  below,  permitting  authorities 
should  be  providing  extensive  support 
to  the  local  governments  to  assist  them 
in  developing  and  implementing  their 
programs. 

Under  proposed  §  123.35(g),  if  an 
NPDES  permitting  authority  issues  a 
general  permit  to  authorize  storm  water 
discharges  from  regulated  small 
municipal  separate  storm  sewer 
systems,  the  NPDES  permitting 
authority  would  also  need  to  provide  or 
issue  a  menu  of  regionally  appropriate 
and  field-tested  BMPs  that  the 
permitting  authority  determines  to  be 
cost-effective.  The  regulated  small 
municipal  separate  storm  sewer  systems 
could  choose  to  either  select  bom  this 
menu  or  select  other  BMPs  that  they  feel 
are  appropriate.  The  purpose  of  this 
menu  is  to  provide  small  municipal 
separate  storm  sewer  systems  with 
additional  guidance  to  assist  them  in 
implementing  their  storm  water 
program.  The  menu  would  be  further 
elaborated  upon  in  guidance  materials 
provided  as  part  of  the  tool  box  (for 
further  discussion  regarding  the  tool  box 
see  Section  II.A.5.).  The  menu  itself  is 
not  intended  to  replace  more 
comprehensive  BMP  guidance 
materials.  Separate  guidance  documents 
that  discuss  the  resuhs  frt)m  EPA- 
sponsored  nationwide  general  studies 
on  the  construction,  o|}eration  and 
maintenance  of  BMPs  would  be 
provided  as  part  of  the  tool  box  efforts.    . 

The  permitting  authority  may  include 
this  menu  in  the  general  permit  when  it 
is  issued.  This  menu  would  need  to  be 
issued  within  two  years  of  the 
publication  of  the  final  rule.  This 
deadline  tracks  the  amount  of  time  that 
the  State  permitting  authority  would 
have  to  make  any  necessary  regulatory 
or  statutory  changes  to  their  program  to 
accommodate  the  rule  requirements.  If 
an  NPDES-approved  State  or  Tribe 
failed  to  provide  or  issue  this  menu 
within  two  years  of  the  publication  of 
the  final  rule.  EPA  would  be  able  to  do 
so.  Failure  of  the  State  to  issue  the  menu 
of  BMPs  would  not  affect  the  legal 
status  of  the  general  permit.  Measurable 
goals  identified  in  a  small  municipal 
storm  sewer  system's  NOI,  or  individual 
application,  would  not  be  considered  a 
condition  of  the  NPDES  permit  unless, 
and  until,  the  permitting  authority  or 
EPA  provided  or  issued  the  menu  of 
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BMPs.  The  issuance  of  the  menu  of 
BMPs  would  be  critical  to  assure 
protection  of  water  quality  since  it 
triggers  the  permittee's  requirement  to 
meet  narrative  performance  standards. 

S.  Support  and  Oversee  the  Local 
Programs 

NPDES  permitting  authorities  would 
be  responsible  for  supporting  and 
overseeing  the  local  municipal 
programs.  EPA  is  jHvposing  §  123.35(h) 
to  highlight  issues  associated  with  these 
responsibilities. 

To  the  extent  possible,  NPDES 
permitting  authorities  should  provide 
financial  assistance  to  local 
mimidpalities,  which  often  have 
limited  resources,  for  the  development 
and  implementation  of  local  programs. 
EPA  recognises  that  funding  for 
programs  at  the  State  and  Tribal  levels 
may  also  be  limited,  but  strongly 
encourages  States  and  Tribes  to  provide 
v^atever  assistance  possible.  In  lieu  of 
actual  dollars,  NPDE^  permitting 
authorities  could  provide  cost-cutting 
assistance  in  a  number  of  ways.  For 
example,  NPDES  permitting  authorities 
could  develop  outreach  materials  for 
municipalities  to  distribute  or  the 
NPIKS  permitting  authority  could 
actually  distribute  the  materials. 
Another  option  would  be  to  implement 
an  erosion  and  sediment  contnu 
/  program  across  an  entire  State  (or  Tribal 
land),  thus  alleviating  the  need  for  the 
municipality  to  implement  its  own 
program.  Obviously,  NPDESpermitting 
authorities  would  need  to  balance  the 
need  for  site-specific  controb,  which 
could  be  best  handled  by  a  local 
municipality,  with  the  need  to  offer 
financial  relief  EPA,  States,  Tribes,  and 
municipalities  should  work  as  a  team  in 
making  these  kinds  of  decisions. 

NPIjES  permitting  authorities  would 
be  responsible  for  overseeing  the  local 
programs.  They  would  need  to  work 
with  the  regulated  community  and  other 
stakeholders  to  assist  in  local  program 
development  and  implementation.  This 
might  include  sharing  information, 
analyzing  reports,  and  taking 
enforcement  actions,  as  necessary. 
NPDES  permitting  authorities  play  a 
vital  role  in  supporting  local  progr«ns 
by  providing  tedmical  and 
programmatic  assistance,  conducting 
research  projects,  and  monitoring 
watersheds.  Another  important  role  for 
NPDES  permitting  authorities  would  be 
to  ensure  adequate  legal  authority  at  the 
local  level  so  diat  municipalities  could 
implement  their  part  of  the  CWA 
section  402{p)(6)  program. 

NPDES  permittmg  authorities  are 
encoiuaged  to  coordinate  and  utilize  the 
data  collected  under  several  programs. 


States  and  Tribes  address  point  and 
nonpoint  source  storm  water  discharges 
through  a  variety  of  programs.  In 
developing  the  CWA  section  402(p)(6) 
program,  EPA  reconunends  that  States 
and  Tribes  coordinate  all  of  their  water 
programs,  including  the  continuing 
planning  process  [CPP],  the  existing 
storm  water  program,  the  CZARA 
program,  and  nonpoint  source 
programs. 

In  addition.  NPDES  permitting 
authorities  would  be  encouraged  to  use 
a  brief  (e.g.,  two-page)  reporting  format 
to  fedlitate  compiling  and  analyzing 
data  from  submitted  reports  under 
proposed  §  122.34.  EPA  would  develop 
a  model  form  for  this  purpose. 

H.  Municipal  Role 

1.  Scope  of  Today's  Pr(^K>sal 

The  Agency  has  selected  for  today's 
proposal  an  equitable  and 
comprehensive  four-pronged  approach 
for  the  designation  and  coverage  of 
mimidpal  sources.  First,  the  approach 
would  define  for  automatic  coverage  the 
sources  believed  to  be  of  most  concern. 
Second,  the  approach  would  designate 
sources  that  meet  a  set  of  objective 
critnia  used  to  measure  the  potential  for 
water  quality  impacts.  Third,  the 
approach  would  designate  on  a  case-by- 
case  basis  sources  that  "contibute 
substantially  to  the  storm  water 
pollutant  loadings  of  a  physically- 
interconnected  (regulated]  munidpal 
separate  storm  sewer  system."  Finally, 
the  approach  would  designate  on  a  case- 
by-case  basis,  upon  petition,  sources 
that  "contribute  to  a  violation  of  a  water 
quality  standard  or  are  a  significant 
contributor  of  pollutants." 

As  explained  earlier,  today's  proposed 
rule  would  automatically  designate  for 
regulation  small  mimidpal  separate 
storm  sewer  systems  located  in 
urbanized  areas  and  would  require  that 
NPDES  pennitting  authorities  examine 
for  potential  designation,  at  a  minimum, 
a  particular  subset  of  small  mimidpal 
separate  storm  sewer  systems  located 
outside  of  urbanized  areas.  Any  small 
municipal  separate  storm  sewer  system 
automatically  designated  by  the 
proposed  rule  or  designated  by  the 
permitting  authority  under  today's 
proposed  riile  would  be  defined  as  a 
"regulated"  small  munidpal  separate 
storm  sewer  system.  Today's  proposal 
also  includes  a  provision  that  would 
allow  for  a  waiver  from  the  otherwise 
applicable  requirements  for  some 
regulated  small  mimidpal  separate 
storm  sewer  systems,  where  warranted, 
based  on  a  comprehensive  water 
quality-based  assessment. 


In  today's  proposed  rule,  all  regulated 
small  municipal  separate  storm  sewer 
systems  would  need  to  establish  a  storm 
water  program  that  meets  the 
requirements  of  six  minimum  control 
measures,  unless  the  system  qualifies 
for,  and  the  NPDES  permitting  authority 
grants,  a  waiver.  These  minimiun 
control  measures  would  be  public 
education  and  outreach  on  storm  watw 
impacts,  public  involvement/ 
partidpation.  illidt  discharge  detection 
and  elimination,  construction  site  storm 
water  runoff  control,  post-construction 
storm  water  management  in  new 
development  and  redevelopment,  and 
pollution  prevention/good 
housekeeping  for  munidpal  operations. 
Today's  proposal  would  allow  for  a 
great  deal  of  flexibility  in  how  an  owner 
or  operator  of  a  regulated  small 
munidpal  separate  storm  sewer  system 
would  be  authorized  to  discharge  under 
an  NPI^S  permit  by  providing  various 
options  for  obtaining  permit  coverage 
and  satisfying  the  required  miniiniiin 
control  measures.  For  example,  the 
NPE£S  permitting  authority  could 
incorporate  by  reference  qualifying 
State.  Tribal,  or  local  programs  in  the 
NPDES  genoral  permit  and  could 
recognize  existing  responsibilities 
among  different  governmental  entities 
for  the  implementation  of  minimum 
control  measures.  In  addition,  a 
regulated  small  munidpal  separate 
storm  sewer  system  could  partidpate  in 
the  storm  water  maBaaenient  program  of 
an  adjoining  regulated  medium  or  large 
munidpal  separate  storm  sewer  system 
and  could  arrange  to  have  another 
governmental  entity  implement  a 
minimum  control  measure  for  them. 

2.  MunidpalDefinition 

This  section  explains  which  small 
munidpal  separate  storm  sewer  systems 
would  be  regulated  imder  today's 
proposed  nue.  This  section  also 
proposes  several  definitions  of  terms 
used  to  describe  the  applicability  of  the 
proposed  program  requirements.  For 
one  particularly  imp<Hlant  definition, 
the  definition  of  an  "urbanized  area." 
the  discussion  indudes  case  studies  and 
a  map  as  examples.  T^s  section 
concludes  with  a  discussion  of  the  three 
alternatives  EPA  considered  for 
determining  which  small  munidpal 
separate  storm  sewer  systems  would  be 
covered  by  today's  proposed  rule. 

Regulatory  Language  in  Todajr's 
Proposal 

The  CWA  does  not  define  the  term 
"munidpal  separate  storm  sewer."  EPA 
has  exercised  its  discretion  to  define  the 
scope  of  municipal  systems  consistent 
with  its  existing  regulations.  EPA 
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defined  munici](>U  separate  storm  sewer 
in  the  existing  storm  water  permit 
application  regiiitations  to  mean,  in  part, 
a  conveyance  or  System  of  conveyances 
(including  roadi  with  drainage  systems 
and  municipal  sft^ts]  that  is  "owned  or 
operated  by  a  StMe,  dty,  town  borough, 
county,  parish,  district,  association,  or 
other  public  boq^  designed  or  used  for 
collecting  or  coiiyeying  storm  water 
which  is  not  a  cobbined  aewer  and 
which  is  not  pai^t  of  a  Publicly  Owned 
Treatment  Works  as  defined  at  40  CFR 
122.26"  (see  40  CTR  122.26(b)(8}(i)). 
Today's  proposefd  rule  adds  to  this 
definition  "the  Uhited  States"  as  a 
potential  owner  or  operator  of  a 
mimicipal  separate  storm  sewer.  This 
addition  is  meant  to  address  an 
omission  fiom  ensting  regulations  and 
to  clarify  that  Federal  facilities  are,  in 
fact,  covered  by  the  NPDES  program  for 
municipal  storm  water  discharges  when 
the  Federal  facility  is  like  other 
regulated  mimicipal  separate  storm 
sewer  systems.  Federal  facilities  may  be 
like  other  municipal  separate  storm 
sewer  systems  due  to  similar  residential 
populations  and  road  systems;  therefore, 
anticipated  storm  water  discharges 
would  also  be  similar. 

The  existing  mninicipal  permit 
application  regulations  define 
"medium"  and  "large"  municipal 
separate  storm  saVkrer  systems  as  those 
located  in  an  incpTporated  place  or 
county  with  a  po^lation  of  at  least 
100,000  (medium)  or  250,000  (large)  as 
determined  by  the  latest  Decennial 
Census  (see  40  CTR  122.26(b)(4)  and 
122.26(b)(7)).  In  today's  proposed  rule, 
these  FMulationslhave  been  revised  to 
define  all  medium  and  large  municipal 
separate  storm  sewer  systems  as  those 
meeting  the  above  population 
thresholds  according  to  the  1990 
Decennial  Censu^.,  Tlie  decision  to 
"freeze"  the  defiiiition  of  medium  and 
large  municipal  separate  storm  sewer 
systems  as  of  the  31990  Census  was 
based  on  (1)  a  concern  with  deadlines, 

(2)  an  understandiiig  that  the  permitting 
authority  could  always  require  more 
from  owners  or  operators  of  munidfial 
separate  storm  se^r  systems  serving 
"newly  over  100.000"  populations,  and 

(3)  the  Agency's  intention  to  merge  the 
Phase  I  existing  and  Phase  II  proposed 
programs  into  a  single  seamless  storm 
water  program  {sm  §§  122.26(b)(4), 
(b)(7)  and  (b)(16))i ! 

In  today's  proposed  rule,  owners  or 
operators  of  small  municipal  separate 
sewer  systems  maM  be  regulated  under 
the  NPDES  progral^  for  storm  water. 
Small  municipal  separate  sewer  systems 
are  "all  municipal  separate  storm  sewer 
systems  that  are  not  designated  as  a 
"large"  or  "mediurii"  municipal 


separate  storm  sewer  system,  pursuant 
to  40  CFR  122.26(b)(4)  and  (b)(7),  or 
designated  under  40  CFR 
122.26(a)(l)(v)."  Small  municipal 
separate  storm  sewer  systems  include, 
but  are  not  limited  to,  systems  operated 
by  local  governments  (including 
"municipios").  State  departments  of 
transportation,  and  State,  Tribal,  and 
federal  facilities.  The  term  "State,  Tribal 
and  federal  facilities"  includes,  but  is 
not  limited  to.  miUtary  installations, 
penitentiaries,  universities  and  similar 
institutions  with  separate  storm  sewers 
draining  areas.  Municipal  systems  that 
were  designated  under  40  CFR 
122.26(a)(l)(v)  vrill  continue  to  be 
regulated  imder  the  existing  storm  water 
program  and,  therefore,  are  not 
addressed  under  today's  proposed  rule. 

In  today's  proposed  rule  (see 
S§  122.32(a)(1)  and  122.32(a)(2)),  EPA 
defines  "regulated  small  municipal 
separate  storm  sewer  Systems"  to 
include  all  municipal  separate  storm 
sewers  that  are  located  in: 

(1)  An  incorporated  place,  county 
(only  the  portion  located  in  an 
urbanized  area),  or  other  place  under 
the  jurisdiction  of  a  governmental  entity 
(including  but  not  limited  to  Tribal  or 
Territorial  governments)  loca^  in  an 
urbanized  area,  as  determined  by  the 
latest  Decennial  Census  by  the  Bureau 
of  the  Census  (see  55  FR  42592.  October 
22, 1990),  except  for  Federal  Indian 
reservations  where  the  population 
within  the  urbanized  area  is  under  1,000 
persons. 

(2)  An  incorporated  place,  county,  or 
other  place  undw  the  jurisdiction  of  a 
governmental  entity  other  than  those 
described  in  (1)  above  that  is  designated 
by  the  NPDES  permitting  authority.  The 
NPDES  permitting  authority  may 
designate  any  municipal  sepante  storm 
sewer  system  located  outside  of  an 
urbanized  area.  See  Section  II.G,  NPDES 
Permitting  Authority  Role  for  the  CWA 
section  402(p)(6)  Municipal  Prc^gram, 
for  more  details  on  this  process. 

Definitions  of  Key  Terms  and  Phrases 

The  Bureau  of  the  Census  definition 
of  "incorporated  place,"  adopted  by 
EPA  for  purposes  of  today's  proposal,  is 
any  place  reported  to  the  Bureau  as 
legally  in  existence  under  the  laws  of 
the  respective  State  as  a  city,  borough, 
town,  or  village,  with  certahi 
exceptions.  (U.S.  Department  of 
Commerce,  Bureau  of  the  Census.  1994. 
Geographic  Areas  Reference  ManuaJ.) 
Because  these  Bureau  of  the  Census 
exceptions  would  be  included  within  * 
the  term  "coimty"  (see  definition 
below),  they  would  not  impact  the 
application  of  today's  definition  of  a 


regulated  small  municipal  separate 
storm  sewer  system  in  any  way. 

The  Bureau  of  the  Census  definition 
of  "county,"  adopted  by  EPA  for  the 
purposes  of  today's  proposal,  is  "the 
primary  legal  subdivision  of  every  State 
except  Alaska  and  Louisiana."  (USDC, 
1994)  For  the  purposes  of  today's 
prop>osed  rule,  the  term  "county"  also 
includes  Louisiana's  county  equivalent 
known  as  a  parish  and  Alaska's  county 
equivalent,  which  is  an  organized 
borough.  A  county's  unincorporated 
territory  includes  all  minor  civil 
divisions  and  census-designated  places 
but  excludes  all  incorporated  places. 
Therefore,  any  area  that  is  not  an 
incorporated  place  would  be  included 
within  the  definition  of  "county,"  with 
the  exception  of  Tribal  or  Territorial 
areas. 

The  phrase  "place  under  the 
jurisdiction  of  a  governmental  entity" 
includes,  but  is  not  Umited  to,  places 
within  the  jurisdiction  of  Tribes  and 
Territorial  governments.  EPA  is 
proposing  this  language  in  order  to 
include  governmental  entities  that  are  ' 
located  within  an  urbanized  area  but 
whose  government  structure  may  not 
include  incorporated  places  or  counties. 
For  example.  Federal  Indian 
reservations  are  neither  incorporated 
places  nor  counties,  but  are  sovereign 
entities,  and  Puerto  Rico  has 
"municipios"  as  their  primary  local 
government.  The  term  "Tribes"  includes 
any  Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising 
governmental  authority  over  a  Federal 
Indian  reservation  (40  CFR  122.2). 
"Territorial  governments"  include  the 
following  U.S.  territories:  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  American  Samoa,  Guam,  the 
Virgin  Islands  of  the  United  States,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  "Municipio"  means  a 
Puerto  Rico  division  which  has  legally 
established  boundaries  and  constitutes  a 
governmental  unit.  "Pueblo"  or 
"ciudad"  means  the  barrio  or  group  of 
barrios  which  are  considered  Oie 
municipio  center  of  government. 

"Federal  Indian  reservation"  means 
all  land  within  the  limits  of  any  Indian 
reservation  or  rancheria  under  the 
jurisdiction  of  the  U.S.  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
ruiming  through  the  reservation  (40  CFR 
122.2;  see  also  Section  II.F.  of  today's 
preamble  and  section  518  of  the  CWA). 

Urbanized  Areas  Definition 

The  Bureau  of  the  Census  definition 
of  "urbanized  area."  adopted  by  EPA  for 
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the  purposes  of  today's  pro(>osed  rule,  is 
as  follows: 

An  urbanized  area  (UA)  comprises  a  place 
and  the  adjacent  densely  settled  surrounding 
territory  that  together  have  a  minimum 
population  of  50,000  people. 

The  "densely  settled  surrounding 
territory"  adjacent  to  the  place  consists  of  the 
follo««ring: 

1.  Territory  made  up  of  one  or  more 
contiguous  census  blocks  having  a 
population  density  of  at  least  1,000  people 
per  square  mile  provided  that  it  is: 

a.  Contiguous  with  and  directly  connected 
by  road  to  other  qualifying  territory,  or 

b.  Noncontiguous  with  other  qualifying 
territory,  and: 

(1)  Within  1 1/2  road  miles  of  the  main 
body  of  the  urbanized  area  and  connected  to 
it  by  one  or  more  nonqualifying  census 
blocks  that  |a|  are  adjacent  to  the  connecting 
road  and  [b|  together  with  the  outlying 

Jualifying  territory  have  a  total  population 
ensity  of  at  least  500  people  per  square 
mile,  or 

(2)  Separated  by  water  or  other 
undevelopable  territory  from  the  main  body 
of  the  urtnnized  area,  but  within  5  road  miles 
of  the  main  body  of  the  urbanized  area,  as 
long  as  the  5  miles  include  no  more  than  1 
1/2  miles  of  otherwise  nonqualifying 
developable  territory. 

2.  A  place  containing  territory  qualifying 
on  the  basis  of  criterion  1  [above]  will  be 
included  in  the  urbanized  area  in  its  entirefy 
(or  partially,  if  the  place  is  an  extended  city) 
if  that  qualifying  territory  includes  at  least  50 
percent  of  the  population  of  the  place.  If  the 
place  does  not  contain  any  territory 
qualifying  on  the  basis  of  the  above  criterion, 
or  if  that  qualifying  territory  includes  less 
than  SO  percent  of  the  place's  population,  the 
place  is  excluded  in  its  entirety. 

3.  Other  territory  with  a  population  density 
of  less  than  1 ,000  persons  per  square  mile, 
provided  that  it: 

a.  Eliminates  an  enclave  of  no  more  than 
5  square  miles  in  the  territory  otherwise 
qualifying  for  the  urbanized  area  when  the 
surrounding  territory  qualifies  on  the  basis  of 
population  deosify,  or 

b.  Closes  an  indentation  in  the  boundary  of 
the  territory  otherwise  qualifying  for  the 
urbanized  area  when  the  contiguous  territory 
qualifies  on  the  basis  of  population  density, 
provided  that  the  indentation  is  no  more  than 
1  mile  across  the  open  end,  has  a  depth  at 
least  two  times  greater  than  the  distance 
across  the  open  end,  and  encompasses  no 
more  than  5  square  miles. 

(55  FR  42592,  October  22. 1990) 

The  full  definition  of  an  "urbanized 
area"  has  been  included  primarily  for 
informational  purposes.  Because  the 
Biueau  of  the  Census  determines 
urbanized  areas  based  on  the  latest 
decennial  census,  the  owner  or  operator 
of  a  municipal  separate  storm  sewer 
system  does  not  need  to  make  any 
calculations  to  determine  eligibility  a^  a 
regulated  small  municipal  separate 
storm  sewer  system.  The  Bureau  of  the 
Census  provides  detailed  maps  and 
comprehensive  listings  of  all  political 


entities  within  a  given  luhanized  area. 
For  a  more  detailed  description  of  the 
treatment  of  urbanized  areas  for 
purposes  of  today's  proposal,  see  the 
following  discvtssion  entitled. 
Nationwide  Designation.  Also,  see 
Appendix  3  for  a  listing  of  urbanized 
areas  of  the  United  States  and  Puerto 
Rico. 

a.  Nationwide  ("Automatic") 
Designation 

In  today's  proposed  rule,  all  small 
municipal  separate  storm  sewer  systems 
located  in  an  incorporated  place, 
county,  or  other  place  under  the 
jurisdiction  of  a  governmental  entity 
that  is  included  within  an  urbanized 
area  would  be  automatically  designated 
as  "regiUated"  small  municipal  separate 
sewer  systems  imder  today's  proposed 
storm  water  program,  provided  that  they 
were  not  previously  designated  into  the 
existing  storm  water  program.  Unlike 
medium  and  large  municipal  separate 
storm  sewer  systems  under  the  existing 
storm  water  regulations,  not  all  small 
municipal  separate  storm  sewer  systems 
would  be  designated  imder  today's 
proposal  and,  therefore,  a  distinction  is 
made  in  the  rule  between  "small" 
mimicipal  separate  storm  sewer  systems 
and  "regulated  small"  mimicipal 
separate  storm  sewer  systems. 

EPA  estimates  that  tnis  automatic 
designation  would  include 
approximately  3,500  incorporated 
places  and  counties  (about  16%  of  all 
incorporated  places  and  coimties 
nationwide),  41  municipios  (more  than 
50%  of  all  municipios  in  Puerto  Rico), 
and  27  Tribes  (although  9  of  these 
Tribes  would  be  exempted  and  there  are 
other  special  considerations — see 
Section  n.F,  Tribal  Role).  In  addition,  as 
previously  discussed,  this  definition 
would  include  State,  Tribal,  and  Federal 
highways  and  facilities  located  within 
urbanized  areas. 

It  is  important  to  note  that  if  a  county 
or  Federal  Indian  reservation  is  only 
partially  included  in  an  urbanized  area, 
only  the  urbanized  portion  of  the  coimty 
or  Federal  Indian  reservation  would  be 
regulated.  Although  rare,  even  if  an 
incorporated  place  is  only  partially 
included  in  the  urbanized  area,  then  the 
entire  place  is  regulated.  The  regulation 
of  counties  is  meant  to  capture  all 
unincorporated  areas  located  within  the 
urbanized  area  in  an  effort  to  create  a 
seamless  program  by  avoiding  the 
creation  of  unregulated  areas 
surrounded  by  regulated  areas, 
sometimes  referred  to  as  "donut  holes" 
in  the  regulatory  scheme.  For  example, 
if  an  urbanized  area  contains  a  regulated 
medium  or  large  municipal  separate 
sewer  system  that  has  within  its 


boundaries  some  incorporated  places 
that  were  originally  excluded  from  the 
storm  water  program  due  to  the 
population  threshold  of  100.000,  most 
of  these  previously  unregulated  donut 
holes  would  now  be  defined* as 
regulated  small  municipal  separate 
sewer  systems  under  today's  proposed 
rule  and  would  be  covered  by  the 
NPDES  program  for  storm  water. 

In  Puerto  Rico,  EPA  is  proposing  to 
regulate  the  entire  mimicipio  where  the 
total  population  is  equal  to  or  greater 
than  100,000.  Those  municipios  include 
Bayamon,  Caguas,  Carolina,  Mayaguez, 
Ponce,  and  San  Juan.  For  the  other 
mimicipios  that  are  located  within  an 
urbanized  area  and  have  populations  of 
less  than  100,000,  only  the  pueblo  will 
be  regulated. 

i.  Urbanized  Area  Description.  There 
are  405  urbanized  areas  in  the  United 
States  that  cover  2  percent  of  total  U.S. 
land  area  and  contain  approximately  63 
percent  of  the  nation's  population  (see 
Appendix  3  for  a  listing  of  urbanized 
areas  of  the  United  States  and  Puerto 
Rico).  These  nimibers  include  U.S. 
Territories,  although  Puerto  Rico  is  the 
only  territory  to  have  census-designated 
urbanized  areas.  Urbanized  areas 
constitute  the  largest  and  most  dense 
-areas  of  settlement.  The  purpose  of 
determining  an  "urbanized  area"  is  to 
delineate  the  boundaries  of 
development  and  map  the  actual  built- 
up  urban  area.  The  Bureau  of  the  Census 
geographers  liken  ^  to  flying  over  an 
urban  area  and  drawing  a  line  around 
the  boundary  of  the  built-up  area  as 
seen  froia  the  air. 

An  "iui>anized  area"  comprises  one  or 
more  places— central  place(s) — and  the 
adjacent  densely  settled  surroimding 
area — lu-ban  fringe — consisting  of  (1) 
incorporated  places,  (2)  census 
designated  places,  and  (3)  county 
nonplace  territory  that  together  have  a 
minimum  population  of  50,000. 
"Central  places"  include  both 
incorporated  and  census-designated 
places.  "County  nonplace  territory"  is 
the  area  of  the  coimty  that  does  not 
include  incorporated  or  census- 
designated  places.  (It  is  important  to 
note  that  "county"  as  defined  for  the 
purposes  of  today's  proposed  rule 
includes  census-designated  places).  The 
urban  fringe  is  a  contiguous  area  with 
an  average  population  density  of  at  least 
1,000  persons  per  square  mile  at  its 
perimeter  (see  full  "urbanized  area" 
definition  above). 

The  basic  unit  for  delineating  the 
urbanized  area  boundary  is  the  census 
block.  Census  blocks  are  based  on 
visible  physical  boundaries,  such  as  the 
city  block,  when  possible  or  on  invisible 
poUtical  boundaries  when  not.  In  a 
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larger  sense,  the  urbanized  area 
determination  if  not  based  on  political 
boundaries  for  Counties  or  Federal 
Indian  reservations  but  is  for  "places." 

•  Place — A  place  is  included  in  its 
entirety  whether  or  not  all  of  its  census 
blocks  meet  the;ikrbanized  area 
definition.  Thert^re,  this  part  of  the 
urbanized  area  f  ^termination  is  based 
on  political  boundaries.  However,  it 
should  be  noted  that  in  rare  cases  (128 
places),  a  place  U  not  included  in  its 
entirety,  but  rat|ier  is  only  partly 
included  within  the  iirbanized  area,  due 
to  the  existence  of  large  expanses  of 
vacant  or  very  sparsely  populated 
territory  within  its  incorporated  area. 
(Such  "extende<^  cities,"  as  they  are 
called,  are  most|<ionunon  in  North 
Carolina  due  to  ttieir  unique  annexation 
laws.)  J  j 

•  County/FecUral  Indian 
reservation — A  county  is  included  in  its 
entirety  only  if  4|1  of  its  census  blocks, 
based  on  the  county's  imincorporated 
area,  meet  the  urbanized  area  definition. 
Unlike  a  place,  a  county  is  often  "split" 
into  urbanized  ak)d  non-urbanized 

Eortions,  with  ncl  regard  for  poUtical 
oundaries.  Und^  today's  proposed 
rule,  only  the  urbanized  portion  of  a 
"split  county"  would  be  covered.  The 
same  case  applies  to  Federal  Indian 
reservations. 

Most  owners  dt  operators  of 
municipal  separate  storm  sewer  systems 
would  not  need  to  independently 
determine  the  status  of  coverage  under 
today's  proposal  !M ost  likely,  a  Ust  of 
the  places,  couni|es,  and.othn-  places 
under  the  jurisdiction  of  a  governmental 
entity  within  an  urbanized  area  would 
be  published  with  the  general  permit.  If 
not,  they  can  cohjact  their  permitting 
authority  or  the  Bureau  of  Uie  Census  to 
find  out  if  their  lilprm  sewer  systems  are 
within  an  uibanitod  area.  In  addition, 
the  necessary  in|i)rmation  should  be 
available  on  the  Bureau  of  the  Census 
Internet  Home  Pc^e  (see  http:// 
www.census.gov^.  Using  data  fnaa  the 
latest  decennial  census,  the  Census 
Bureau  appUes  the  urbanized  area 
definition  natioi^de  (including  U.S. 
Tribes  and  Terril|(^es)  and  determines 
which  places  andlcoimties  are  included 
within  each  urbciiUzed  area.  For  each 
urbanized  area,  thie  Bureau  provides  full 
Ustings  of  who  is  included,  as  well  as 
detailed  maps  and  special  CI>-ROM 
files  for  use  with  computerized  mapping 
systems  (such  as  CIS).  Each  State's  data 
center  receives  a  oopy  of  the  list,  and 
some  maps,  autoif  atically.  The  States 
also  have  the  COi^lOM  files  and  a 
variety  of  publications  available  to  them 
for  reference  bom,  the  Bureau  of  the 
Census.  In  additiicp,  local  or  regional 
planning  agencie|s|  may  have  urbanized 


area  files  already.  New  listings  for 
urbanized  areas  based  on  the  2000 
Census  will  be  available  by  July/ August 
2001,  but  the  more  comprehensive 
computer  files  will  not  be  available 
until  late  2001/early  2002.  Appendix  6 
to  this  preamble  provides  a  list  of 
incorporated  places  and  counties 
proposed  to  be  automatically  designated 
as  part  of  today's  proposed  rule. 

Additional  designations  based  on 
subsequent  census  years  would  be 
governed  by  the  Bureau  of  the  Census' 
definition  of  an  urbanized  area  in  effect 
for  that  yecu.  Based  on  historical  trends, 
EPA  expects  that  any  area  (incorporated 
place,  county,  or  other  place) 
determined  by  the  Bureau  of  the  Census 
to  be  included  within  an  mbanized  area 
as  of  the  1990  Census  would  not  later 
be  excluded  fit)m  the  urbanized  area  as 
of  the  2000  Census  due  to  a  possible 
change  in  the  Bureau  of  the  Census' 
urbanized  area  definition.  However,  it  is 
important  to  note  that  even  if  this 
situation  were  to  occur,  a  small 
mimicipal  separate  storm  sewer  system 
once  automatically  designated  into  the 
NPDES  program  for  storm  water  under 
an  urbanized  area  calculation  for  any 
given  Census  year  would  remain 
regulated  regardless  of  the  results  of 
subsequent  urbanized  area  calculations. 

Appendix  2  is  a  simpUfied  urbanized 
area  illustration  to  help  demonstrate  the 
concept  of  urbanized  areas  in  relation  to 
today's  proposed  rale.  The  "urbanized 
area"  is  the  shaded  area  that  includes 
within  its  boundaries  incorporated 
places,  a  portion  of  a  Federal  Indian 
reservation,  an  entire  county,  and 
portions  of  three  other  coimties.  Any 
and  all  owners  and  operators  of  small 
municipal  separate  storm  sewer  systems 
located  in  the  shaded  area  would  be 
covered  by  the  proposed  rule.  Any  small 
municipal  separate  storm  sewers  located 
outside  of  the  shaded  area  would  be 
subject  to  potential  designation  by  the 
permitting  authority. 

j7.  Urbanized  Area  Profiles.  To  further 
illustrate  the  concept  of  urbanized  areas, 
this  section  highlights  two  urbanized 
areas  and  their  relaticmship  to  the 
NPDES  storm  water  program.  The  first 
case  study  is  the  Milwaukee,  Wisconsin, 
urlMnized  area,  which  already  includes 
medium  and  large  municipal  separate 
storm  sewer  systems  and  would  also 
include  regulated  small  municipal 
separate  storm  sewer  systems  under 
today's  proposed  rale.  The  second  case 
study  is  the  Myrtle  Beach,  South 
Carolina,  urbanized  area,  which  would 
include  only  regulated  small  municipal 
separate  storm  sewer  systems.  Neither 
urbanized  area  has  within  its 
boimdaries  a  Federal  Indian  reservation. 


•  Case  Study  1:  Milwaukee,  WI  [total 
urbanized  area  population  =  1,226.293) 

The  Milwaukee,  Wisconsin, 
urbanized  area  has  at  its  core  the  large 
municipal  separate  storm  sewer  system 
of  Milwaukee,  which  is  contained 
within  the  county  of  Milwaukee.  The 
urbanized  area  extends  beyond  the 
l)oundaries  of  the  city  of  Milwaukee  into 
the  county  of  Milwaukee  and  the  four 
surrounding  counties  of  Racine, 
Wauklesha,  Washington,  and  Ozaukee. 
The  county  of  Milwaukee  is  entirely 
within  the  urbanized  area,  while  the 
other  four  counties  are  only  partially 
within  it.  A  total  of  five  counties  would 
be  included  in  the  storm  water  program, 
but  only  the  municipal  separate  storm 
sewer  systems  in  the  urbanized  portions 
of  the  counties  would  be  automatically 
designated.  In  addition  to  the  five 
counties,  38  incorporated  places  are 
within  the  urbanized  area  and  would 
also  be  automatically  designated  as 
regulated  small  municipal  separate 
storm  sewer  systems  under  today's 
proposal:  River  Hills  Village.  Mequon, 
Gennantovm,  Lannon,  Sturtevant,  Wind 
Point,  Big  Bend,  Pewaukee,  Bayside, 
North  Bay,  Butler,  West  Milwa«ikee, 
Thiensville,  Elmwood  Park.  Elm  Grove, 
Sussex,  Fox  Point,  Hales  Comers, 
Cedarburg,  St.  Francis,  Grafton,  Oak 
Creek,  Brovra  Deer,  Glendale,  ■, 

Greendale,  Cudahy,  Shorewood, 
Whitefish  Bay,  Franklin,  Menomonee 
Falls,  New  Berlin,  Brookfield, 
Greenfield,  South  Milwaukee, 
Wauwataso,  Waukesha,  West  Allis,  City 
of  Racine.  The  result  is  a  pattern  where 
a  regulated  mediimi  or  large  municipal 
separate  storm  sewer  system  core  is 
surroimded  by  regulated  small 
municipal  separate  storm  sewer  systems 
located  within  unincorporated  areas 
(counties)  and  incorporated  places.  Each 
owner  or  operator  of  a  mimicipal 
separate  storm  sewer  system  in  these 
areas  would  be  responsible  for  obtaining 
an  NPDES  permit  for  the  discharges 
bom  their  system. 

•  Case  Study  2:  Myrtle  Beach,  SC 
[total  urbanized  area  population  = 
58,384) 

The  Myrtle  Beach,  South  Carolina, 
urbanized  area  does  not  include  a 
medium  or  large  municipal  separate 
storm  sewer  system.  The  entire 
urbanized  area,  with  Myrtle  Beach  at  its 
core,  would  meet  the  definition  of  a 
regulated  small  municipal  separate 
storm  sewer  system.  The  Myrtle  Beach 
url)anized  area  spreads  into  two 
coimties,  Harry  and  Georgetown 
counties,  and  covers  only  two 
incorporated  places,  Myrtle  Beach  and 
Surfside  Beach.  As  was  the  case  in  the 
Milwaukee  example,  the  counties  of 
Harry  and  Georgetown  are  only  partially 
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within  the  urbanized  area.  All  owners  or 
operators  of  municipal  separate  sewer 
systems  located  in  the  urbanized 
portions  of  Harry  and  Georgetown 
counties  and  in  the  two  incorporated 
places  would  be  included  under  the 
NPDES  storm  water  program  as 
regulated  small  municipal  separate 
storm  sewer  systems,  resulting  in 
blanket  coverage  by  the  storm  water 
program  with  no  unregulated  "donut 
holes." 

Hi.  Rationale  for  Using  Urbanized 
Areas.  EPA  proposes  using  urbanized 
areas  to  automatically  designate 
regulated  small  municipal  separate 
storm  sewer  systems  on  a  nationwide 
basis  for  several  reasons:  (1)  studies  and 
data  show  a  high  correlation  between 
degree  of  development/urbanization  and 
adverse  impacts  on  receiving  waters  due 
to  storm  water  (U.S.  EPA,  1983;  Driver 
et  al..  1985;  Pitt,  R.E.  1991.  "Biological 
Effects  of  Urban  Runoff  Discharges. " 
Presented  at  the  Engineering 
Foundation  Conference:  Urban  Runoff 
and  Receiving  Systems:  An 
Interdisciplinary  Analysis  of  Impact, 
Monitoring  and  Management,  August 
1991.  Mt.  Crested  Butte,  CO.  American 
Society  of  Civil  Engineers,  New  York. 
1992.;  Pitt,  RE.  1995.  "Biological  Effects 
of  Urban  Runoff  Discharges,"  in  Storm 
water  Runoff  and  Receiving  Systems: 
Impact,  Monitoring,  and  Assessment. 
Lewis  Pubhshers,  New  York.;  Galli,  J. 
1990.  Thermal  Impacts  Associated  with 
Urbanization  and  Storm  water 
Management  Best  Management 
Practices.  Prepared  for  the  Sediment 
and  Storm  water  Administration  of  the 
Maryland  Department  of  the 
Environment.;  Klein.  1979),  (2)  this 
approach  would  target  present  and 
future  growth  areas  as  a  preventative 
measure  to  help  ensure  water  quality 
protection,  (3)  the  determination  of 
urbanized  areas  by  the  Bureau  of  the 
Census  allows  owners  or  operators  of 
small  municipal  separate  storm  sewer 
systems  to  quickly  determine  whether 
they  are  included  in  the  NPDES  storm 
water  program  as  a  regulated  small 
municipal  separate  storm  sewer  system, 
and  (4)  the  blanket  coverage  within  the 
urbanized  area  encourages  the 
watershed  approach  and  addresses  the 
problem  of  "donut-holes,"  where 
unregulated  areas  are  surrounded  by 
regulated  areas.  (Donut  hole  areas 
present  a  problem  due  to  their 
contributing  uncontrolled  impacts  on 
neighboring  regulated  communities  and 
local  waters.) 

One  drawback  to  the  proposed 
approach  is  that  it  would  divide  some 
counties  into  regulated  areas  and 
nonregulated  areas.  Such  "split" 
counties  could  have  difficulty  focusing 


efforts,  such  as  public  education  and  the 
maintenance  and  management  of 
infrastructiu^  on  just  the  regulated 
areas.  One  commenter  suggested  that  in 
the  case  of  a  "split"  county,  only  the 
incorporated  areas  within  the  urbanized 
portion  of  the  county  should  be 
regulated,  not  the  entire  urbanized 
portion  of  the  county.  EPA  would 
prefer,  however,  to  create  a  seamless 
program  that  does  not  create  donut 
holes  as  this  suggestion  would  do,  but 
rather  includes  all  of  the  municipal 
separate  storm  sewer  systems  within  the 
urbanized  area.  EPA  is  attempting  to 
eliminate  the  existence  of  donut  hole 
areas  because  mujiicipal  separate  storm 
sewer  system  discharge  soiut:es  within 
them  could  contribute  to  water  quality 
impairment  and  could  adversely  affect 
the  storm  water  management  efforts  of 
the  neighboring  regulated  communities. 
Furthermore,  as  noted  previously, 
including  the  entire  urbanized  portion 
of  a  county  would  promote  partnerships 
in  watershed  efforts  to  improve  local 
water  quality. 

b.  Mimicipal  Designation  by  the 
Permitting  Authority 

Today's  proposed  rule  would  also 
allow  NPDES  permitting  authorities  to 
designate  areas  that  should  be  included 
in  the  storm  water  program  as  regulated 
small  municipal  separate  storm  sewer 
systems  but  do  not  qualify  under  the 
regulatory  "urbanized  areas"  defmition. 
The  proposed  rule  requires,  at  a 
minimum,  that  a  set  of  designation 
criteria  be  applied  to  all  small 
municipal  separate  storm  sewer  systems 
within  a  jurisdiction  that  includes  a 
population  of  at  least  10,000  and  a 
population  density  of  at  least  1,000. 
Appendix  7  to  this  preamble  provides  a 
list  of  incorporated  places  and  counties 
proposed  to  be  potentially  designated  as 
part  of  today's  proposed  rule.  In 
addition,  the  owner  or  operator  of  any 
small  municipal  separate  storm  sewer 
system  may  be  the  subject  of  a  petition 
to  the  NPDES  permitting  authority  for 
designation.  See  Section  II.G,  NPDES 
Permitting  Authority's  Role  for  the  CWA 
section  402(p)(6)  Municipal  Program, 
for  more  details  on  the  designation  and 
petition  processes.  EPA  believes  that  the 
•pproach  of  combining  nationwide  and 
local  designation  to  determine 
municipal  coverage  in  today's  proposed 
rule  balances  the  potential  for 
signiHcant  impacts  on  water  quality 
with  local  watershed  protection  and 
planning  efforts.  The  Agency  solicits 
comments  on  this  approach  and 
possible  alternatives. 


c.  Waiving  the  Requirements  for 
Regulated  Small  Municipal  Separate 
Storm  Sewer  Systems 

Today's  proposed  rule  would  include 
some  flexibility  in  the  nationwide 
coverage  of  all  small  municipal  separate 
storm  sewer  systems  located  in 
urbanized  areas  by  providing  the 
NPDES  permitting  authority  writh  the 
discretion  to  waive  the  otherwise 
applicable  requirements  of  a  regulated 
small  municipal  separate  storm  sewer 
system  serving  less  than  1,000  people 
where  assessments  of  local  conditions 
and  watersheds  warrant  such  a  waiver. 
Note  that  even  if  a  regulated  small 
municipal  separate  storm  sewer  system 
had  requirements  waived,  it  could 
subsequently  be.  brought  back  into  the 
program  if  circumstances  change.  See 
Section  II.G,  NPDES  Permitting 
Authority's  Role  for  the  CWA  section 
402(p)(6)  Mimicipal  Program,  for  more 
details  on  this  process. 

J.  Combined  Sewer  Systems.  The 
definition  of  "municipal  separate  storm 
sewer  systems"  does  not  include 
combined  sewer  systems.  A  combined 
sewer  system  is  a  wastewater  collection 
system  that  conveys  sanitary  wastewater 
and  storm  water  through  a  single  set  of 
pipes  to  a  publicly-owned  treatment 
works  (POTW)  for  treatment  before 
discharging  to  a  receiving  waterbody. 
Chiring  wet  weather  events  when  the 
capacity  of  the  combined  sewer  system 
is  exceeded,  the  system  is  designed  to 
discharge,  prior  to  the  POTW,  directly 
into  a  receiving  waterbody.  Such  an 
overflow  is  a  combined  sewer  overflow, 
or  CSO.  Combined  sewer  systems  are 
not  subject  to  existing  regulations  for 
storm  water,  nor  will  they  be  subject  to 
today's  proposed  regulations.  EPA 
addresses  combined  sewer  systems  and 
CSOs  in  its  National  Combined  Sewer 
Overflow  (CSO)  Control  Policy  that  was 
issued  on  April  19, 1994  (59  FR  18688). 
The  CSO  Control  Policy  contains 
provisions  for  developing  appropriate, 
site-specific  NPDES  permit 
requirements  for  combined  sewer 
systems.  CSO  discharges  are  subject  to 
BAT/BCT  limits;  municipal  separate 
storm  sewer  systems  are  subject  to  MEP. 

Some  municipalities  are  served  by 
both  separate  storm  sewer  systems  and 
combined  sewer  systems.  If  such  a 
municipality  is  located  within  an 
urbanized  area,  only  the  separate  storm 
sewer  system  within  that  municipality 
would  be  included  in  the  NPDES  storm 
water  program  and  subject  to  today's 
proposed  rule.  If  the  municipality  is  not 
located  in  an  lu-banized  area,  then  the 
NPDES  permitting  authority  would  have 
discretion  as  to  whether  the  separate 
storm  sewer  system  is  subject  to  today's 
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proposed  rule.  U|ider  today's  proposed 
rule,  the  NPDES  permiUing  authority 
would  use  the  satne  process  to  designate 
for  coverage  a  mi^iicipal  septarate  storm 
sewer  system  wh^  the  municipality  is 
also  served  by  a  lOombined  sewer 
system,  as  it  woip|d  for  municipalities 
that  are  served  duly  by  a  separate  storm 
sewer  system.  The  Agency  recognizes 
that  municipaUties  that  have  both 
combined  and  separate  storm  sewer 
systems  may  wis  &  to  find  ways  to 
develop  a  imifie  i  program  to  meet  all 
wet  weather  requirements  more 
efficiently.  EPA  seeks  comment  on  ways 
to  achieve  such  ^  imified  program. 

d.  Designation  Alternatives 
Considered — ^Prel^inary  Options 

In  developing  the  proposed  approach, 
EPA  considered  EfBveral  ahemative 
approaches  for  designation.  Three  of  the 
primary  options  Considered  are 
discussed  below[  |in  no  particular  order. 
EPA  seeks  comnlfnt  on  all  three  of  these 
options  and  welcomes  ideas  for  other 
alternative  options  for  determining  the 
definition  of  a  regulated  small 
municipal  separate  storm  sewer  system. 

i.  Designation  Option  1.  One  option* 
EPA  considered  was  the  proposal 
suggested  by  the  Storm  Water  Phase  II 
FACA  Subcommjittee's  Municipal  De 
Minimis  Work  G^up.  Under  this 
option,  all  municipal  separate  storm 
sewer  systems  v^ld  be  included  in  the 
NPDES  permit  program,  unless  the 
system  is  abovegrbund.  or  underground 
and  serving  an  ayea  with  a  population 
density  of  less  th^n  1.000.  Local 
governments  witfl  no  undergroimd 
storm  drain  systei^s  would  be  excluded, 
unless  the  NPDEJS  permitting  authority 
determined  that  ^torm  drainage  from 
aboveground  (e.^.  open  drainage 
ditches)  is  withirtkhe  control  of  the 
local  government  and  that  pollution 
bom  runoff  fitim  such  drains  is  causing 
impairment  to  beneficial  uses  or 
exceedances  of  mter  quality  standards 
in  a  permanent  Uiter  body.  This  option 
would  also  exclude  local  governments 
writh  underground  storm  cb-ains  if  they 
had  a  density  of  jess  than  1,000  persons/ 
square  mile  (or  soine  other  criteria,  such 
as  building  starts,  rainfall,  or  percentage 
of  imperviousness.  if  such  parameters 
are  proven  betterj  indicators  of  storm 
water  pollution),  unless: 

•  The  NPDES  authority  finds  that 
runofi  from  the  local  government 
drainage  system  is  contributing  to  the 
impairment  of  beneficial  uses  or 
exceedances  of  w^ter  quality  standards 
in  a  permanent  waterbody.  (The 
Municipal  De  Minimis  Work  Group 
purposely  used  ti^p  term  "permanent 
water  body,"  andj  Hot  the  term  "waters 
of  the  United  States,"  because  they  did 


not  want  intermittent  streams,  seasonal 
wetlands,  etc.  to  be  included-  However, 
they  did  not  define  exactly  what  they 
envisioned  to  be  a  "permanent  water 
body.")  Any  person  could  petition  the 
NPDES  authority  to  make  or  verify  such 
a  finding. 

•  ^Pollution  &x)m  runoff  from  the  local 
government  drainage  system  either 
directly  discharges  to  an  adjacent 
municipality  covered  by  these 
requirements  or  significantly 
contributes  to  the  pollution  from  runoff 
that  would  otherwise  be  attributable  to 
an  adjacent  municipality  covered  by 
these  requirements. 

While  EPA  believes  that  this  option 
concerning  aboveground/undergroimd 
systems  for  densities  of  less  than  1,000 
persons  has  merit,  the  Storm  Water 
Phase  n  FACA  Subcommittee  could  not 
resolve  issues  associated  with  defining 
and  quantifying  the  different  types  of 
ditches  and  drainage  systems  on  a 
nationwide  basis,  llie  work  group 
assumed  that  aboveground  systems 
would  consist  primarily  of  vegetated 
ditches.  However,  enough  data  are  not 
available  to  either  prove  or  disprove  this 
assumption.  The  work  group  found 
vegetated  ditches  highly  desirable  and 
worthy  of  exemption  because  of  the 
benefits  of  natural  management  of  storm 
water  that  they  can  provide.  The 
pervious  and  contoured  surface  of 
vegetated  ditches  allows  the  water  to 
percolate,  resulting  in  an  overall 
decrease  in  velocity  and  volume  of  flow 
and  pollutant  levels.  However,  these 
systems  have  variable  removal 
efficiencies  for  pollutants  and  can 
potentially  contribute  additional 
pollutants  to  storm  water  runoff.  Due  to 
the  variability  of  the  types  of 
aboveground  system  siurfaces  and  the 
lack  of  data,  EPA  chose  not  to  propose 
this  option  as  its  own.  In  addition,  EPA 
had  significant  concerns  about  the 
number  of  smaller  mimicipalities  that 
would  be  permitted  under  such  an 
approach,  even  though  they  might  not 
contribute  to  significant  water  quality 
impacts.  Under  the  approach  selected 
for  today's  proposed  rule,  EPA  believes 
that  only  those  municipalities  likely  to 
contribute  to  significant  water  quality 
impacts  would  be  designated  into  the 
storm  water  program. 

j'j.  Designation  Option  2.  Another 
option,  which  was  suggested  by  several 
members  of  the  Storm  Water  Phase  n 
FACA  Subcommittee,  would  require  all 
small  municipal  separate  storm  sewer 
systems  to  be  regulated  under  the 
NPDES  program  for  storm  water  and  to 
implement  the  six  minimum  measures 
as  described  in  today's  approach,  unless 
the  owner  or  operator  of  the  system 
could  prove  that  the  system  is  not 


Causing  adverse  water  quality  impacts 
and  not  contributing  to  pollutant  loads 
in  the  watershed.  One  commenter 
suggested  the  use  of  this  approach  with 
an  automatic  exemption  based  on 
objective  criteria,  such  as  low 
population  and  proximity  to  waters  of 
the  United  States. 

EPA  acknowledges  that  this  approach 
has  advantages.  It  would  guarantee  that 
the  areas  of  most  concern  are  regulated, 
create  a  seamless  storm  water  program 
without  donut  holes,  avoid  disputes 
over  designation,  and  promote  a 
watershed-based  program  because  all 
sources  in  a  watershed  would  already  be 
in  the  program.  In  addition,  its  simple 
blanket  coverage  would  create  less 
confusion  over  whether  an  owner  or 
operator  of  a  municipal  separate  storm 
sewer  system  is  in  or  out  of  the  storm 
water  program,  and  the  burden  for 
exclusion  would  be  on  the  owner  or 
operator  of  the  municipal  separate 
sewer  system,  not  the  permitting 
authority.  Overall,  this  option  best 
addresses  the  cumulative  impact  of  all 
activities  within  a  watershed  that  create 
environmental  problems.  By  including 
only  particular  sources  within  a 
watershed,  as  is  the  case  with  the  other 
options,  the  potential  environmental 
benefits  of  the  storm  water  program 
could  be  limited. 

Although  this  option  might 
appropriately  address  issues  of  fairness 
and  simplicity,  it  fails  to  target  the  areas 
of  greatest  concern  (i.e..  areas  causing 
significant  water  quality  impacts)  and 
instead  would  regulate  all  areas 
regardless  of  impacts,  imless  an 
exemption  was  approved.  This 
approach,  by  including  a  universe  of 
approximately  19.289  incorporated 
places  and  17.796  minor  civil  divisions 
located  in  3.141  counties,  in  addition  to 
Tribal  lands  and  Territories,  could 
regulate  many  more  entities  than  the 
current  proposal,  resulting  in  higher 
costs  than  today's  proposal  for  all 
involved.  The  exemption  process, 
which  could  apply  to  thousands  of 
municipalities,  would  require  them  to 
spend  valuable  time  and  resources 
trying  to  prove  that  they  have  little  or 
no  impact  on  water  quality,  while  the 
permitting  authority  would  be  saddled 
with  the  additional  burden  of 
processing  and  evaluating  such 
requests.  It  may  be  the  case  that  the 
administrative  burden  for  a  storm  water 
program  of  this  size,  and  the  potential 
overregulation,  would  not  justify  the 
full  coverage  it  would  provide. 

Furthermore,  it  would  also  be  difficuh 
to  justify  an  automatic  exemption  based 
solely  on  the  criteria  of  population  size 
and  proximity  to  waters  of  the  United 
States.  Total  population  (as  opposed  to 
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population  density)  is  not  a  good 
measure  of  storm  water  impacts  because 
it  lacks  an  indication  of  where  and  how 
the  population  is  distributed,  both  of 
which  are  signiBcant  factors  addressed 
in  today's  proposal.  For  example,  an 
area  with  high  population  could  be  less 
urbanized  with  fewer  impacts  on  water 
quality  than  a  place  with  lower 
population  due  to  the  size  of  the  area 
involved  in  each.  EPA  anticipates 
extreme  difficulty  in  determining  and 
justifying  a  particular  population 
threshold  without  also  considering 
other  factors  that  would  help  to  both 
accoimt  for  the  variability  of  local 
conditions  and  indicate  whether  or  not 
there  are  significant  water  quality 
impacts.  Furthermore,  a  population 
threshold  would  still  result  in  donut 
holes.  Similar  problems  could  be 
associated  with  the  second  criterion  of 
"proximity  to  waters  of  the  United 
States."  It  is  an  important  consideration 
but  not  much  more  telling  than  total 
population  due  to  the  variety  of  local 
conditions  that  could  or  could  not  make 
this  criterion  a  significant  factor  in  the 
determination  of  real  or  potential  water 
quality  impacts.  Therefore,  even  the 
tandem  use  of  these  two  criteria  could 
lack  enough  information  to  make  an 
informed  and  justifiable  decision  on  an 
exemption.  For  the  reasons  discussed 
above.  EPA  chose  not  to  propose  this 
option. 

in.  Designation  Option  3.  To  satisfy 
CWA  section  402(p)(5)(C),  EPA 
recommended  the  approach  outlined  in 
President  Clinton's  Clean  Water 
Initiative.  This  approach  was  similar  to 
today's  proposed  approach  in  that  the 
NPDES  permitting  authority  would 
issue  system-wide  NPDES  permits  for 
all  municipal  separate  storm  sewer 
systems  in  census-designated  urbanized 
areas.  This  option  would  require  storm 
water  management  programs  for 
mimicipal  separate  storm  sewer  systems 
in  the  138  urbanized  areas  in  which  a 
medium  or  large  municipal  separate 
sewer  system  is  located.  At  a  minimum, 
the  programs  would  address  non-storm 
water  discharges  into  storm  sewers  and 
storm  water  nmoff  from  growth  and 
development  and  significant 
redevelopment.  NPDES  permitting 
authorities  would  be  encouraged  to 
implement  watershed  approaches  and 
more  comprehensive  program 
requirements  where  necessary  and 
appropriate.  In  the  remaining  267 
census-designated  urbanized  areas 
(containing  only  small  municipal 
separate  storm  sewer  systems), 
municipal  storm  water  management 
programs  would  be  less  stringent  and 
required  to  focus  only  on  controlling 


non-storm  water  discharges  into  storm 
sewers  and  storm  water  runoff  fi'om 
growth,  development,  and  significant 
redevelopment  activities. 

By  focusing  on  census-designated 
urbanized  areas,  many  of  the  sources  of 
greatest  concern  would  be  addressed, 
while  also  providing  a  clear  definition 
of  who  is  included  in  the  storm  wate'r 
program.  However,  the  tiered  permitting 
requirements  of  this  approach  could 
create  unnecessary  confusion.  EPA 
would  not  want  to  require  regulated 
small  municipal  separate  storm  sewer 
systems  in  lu-banized  areas  with  a 
medium  or  large  municipal  separate 
storm  sewer  system  to  do  more  than 
those  in  urbanized  areas  without  a 
medium  or  large  municipal  separate 
storm  sewer  system.  Rather,  EPA 
envisions  progress  toward  a  seamless, 
unified,  and  comprehensive  NPDES 
storm  water  program  with  equivalent 
program  requirements  as  the  best 
approach.  If  this  alternative  option  was 
adopted,  three  varying  levels  of 
requirements  (the  existing  requirements 
plus  two  tiers  for  small  municipal 
separate  sewer  systems)  would 
eventually  need  to  be  imified  instead  of 
just  two,  as  found  under  today's 
proposal.  Although  primarily  concerned 
with  growth  associated  with  urbanized 
areas,  this  approach  is  also  limited  by 
its  reliance  on  non-NPDES  programs  for 
addressing  sources  beyond  urbanized 
areas.  Environmental  and  municipal 
representatives  on  the  Storm  Water 
Phase  II  FACA  Subcommittee  agreed 
that  any  sources  that  are  significant 
contributors  of  pollutants  should  be 
considered  for  regulation  directly  under 
an  NPDES  permit,  including  those 
outside  of  urbanized  areas.  For  these 
reasons,  EPA  did  not  present  this  option 
as  the  lead  option. 

3.  Municipal  Permit  Requirements 

EPA  is  proposing  that  all  owners  or 
operators  of  regulated  small  mimicipal 
separate  storm  sewer  systems,  as 
defined  at  §  122.32,  must  seek  coverage 
under  an  NPDES  permit.  EPA  intends 
that  the  vast  majority  of  discharges  from 
these  sources  would  be  authorized 
under  general  permits  issued  by  the 
NPDES  permitting  authority.  These 
NPDES  general  permits  would  provide 
specific  instructions  for  how  to  seek 
coverage,  including  application 
requirements.  Typically,  such 
application  requirements  would  be 
satisfied  by  the  submission  of  an  NOI  to 
be  covered  by  the  general  permit. 

For  cases  in  which  an  NPDES  general 
permit  is  not  available  or  the  NPDES 
permitting  authority  requests  that  an 
owner  or  operator  be  covered  under  an 
individual  NPDES  permit,  EPA  is 


proposing  simplified  individual  permit 
application  requirements  at  §  122.33. 
Under  the  simplified  individual  permit 
application  requirements,  the  owner  or 
operator  would  submit  an  application  to 
the  NPDES  permitting  authority  that 
includes  the  information  required  under 
§  Jr22.21(f),  an  estimate  of  square 
mileage  served  by  the  separate  storm 
sewer  system,  and  any  additional 
information  that  the  NPDES  permitting 
authority  requests.  Consistent  with 
CWA  section  308  and  analogous  State 
law,  the  permitting  authority  could 
request  any  additional  information  to 
gain  a  better  understanding  of  the 
system  and  the  areas  draining  into  the 
system. 

Today's  proposal  also  would  allow  an 
owner  or  operator  of  a  regulated  small 
municipal  separate  storm  sewer  system 
to  join  as  a  co-pwrmittee  in  an  existing 
NPDES  permit  issued  to  an  adjoining 
medium  or  large  municipal  separate 
storm  sewer  system  or  designated 
source  under  the  existing  storm  water 
program  through  a  modification  of  that 
municipal  separate  storm  sewer 
system's  permit.  This  co-permittee 
provision  would  only  apply  if  agreed  to 
by  all  co-permittees.  Under  a  co- 
permittee  arrangement,  the  owner  or 
operator  of  the  regulated  small  system 
would  need  to  comply  with  the 
applicable  requirements  of  §  122.26  and 
the  terms  and  conditions  of  the 
applicable  permit,  but  would  not  be 
required  to  fulfill  all  the  permit 
application  requirements  applicable  to 
medium  and  large  systems  and  permit 
condition  requirements  applicable  to 
regulated  small  systems.  Specifically, 
the  regulated  small  system  owner  or 
operator  would  not  be  required  to 
comply  with  the  permit  condition 
requirements  of  §  122.34  of  today's 
proposal  or  with  the  application 
requirements  of  §  122.26(d)(l)(iii)  (Part 
1  source  identification)^  §  122.26 
(d)(l)(iv)  (Part  1  discharge 
characterization),  and  §  122.26(d)(2)(iii) 
(Part  2  discharge  characterization  data). 
Furthermore,  the  owner  or  operator  of 
the  regulated  small  system  could  satisfy 
the  requirements  in  §  122.26(d)(l)(v) 
(Part  1  management  programs)  and 
§  122.26(d)(2)(iv)  (Part  2  proposed 
management  program)  by  referring  to 
the  adjoining  municipality's  existing 
plan.  An  owner  or  operator  pursuing 
this  option  would  need  to  describe  in 
the  permit  modification  request  how  the 
adjoining  municipality's  storm  water 
program  addresses  or  would  need  to  be 
supplemented  in  order  to  adequately 
address  discharges  from  the  municipal 
separate  storm  sewer  system.  The 
request  would  also  need  to  explain  the 
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role  of  the  ownqr  or  operator  in 
coordinating  locj^l  storm  water  activities 
and  describe  thd  resources  available  to 
accomplish  the  plan. 

EPA  relieves  mat  this  approach 
would  support  tne  goal  of  an  integrated 
and  coordinate!^  pational  storm  water 
program.  Reguldtled  small  system 
owners  or  operatt»9  could  take 
advantage  of  exijsfting  programs  to  ease 
the  biuden  of  creating  their  own  from 
scratch.  The  proiposal  would  allow  them 
to  conduct  activities  that  are 
coordinated  on  ^{regional  basis.  For 
medium  and  larg0  system  owners  or 
operators,  this  approach  would  promote 
the  use  of  regional  and  watershed-based 
planning  as  an  implementation 
framework  for  the  storm  water  program 
and  would  creatpi  opportunities  for 
sharing  the  resource  and  cost  burden  of 
the  program  with  participating  entities. 
EPA  is  particiilariy  interested  in  ' 
comments  regarding  the  actual 
implementation  |<^f  this  application 
provision.  For  ii^ttance,  whether  the 
provision  contaiids  the  appropriate 
subsections  of  §  122.26(d)  and  whether 
the  process  as  se|t,  forth  creates  an 
incentive  to  use  mis  alternative  for 
permit  coverage.- 

In  today's  notice,  EPA  is  proposing 
certain  minimum  control  measures  for 
all  NPDES  permits  issued  to  regulated 
small  municipal! Separate  storm  sewer 
systems,  with  the  exception  of  joint  co- 
permittees,  as  noted  previously,  to 
ensure  equity  and  consistency  among 
owners  or  operators.  Any  NPDES  permit 
issued  under  thi8;program  would,  at  a 
minimum,  requir*  the  owner  or  operator 
to  develop,  implUnent,  and  enforce  a 
storm  water  management  program 
designed  to  reduce  the  discharge  of 
pollutants  from  a  regulated  system  to 
the  maximum  exjt^nt  practicable  (MEP) 
and  protect  watet-jquality  (see  MEP 
discussion  in  the  following  section). 
Narrative  effluent|limitations  requiring 
implementation  i>|rBMPs  would 
generally  be  considered  the  most 
appropriate  fbrmU>f  effluent  limitations 
when  designed  t||satisfy  technology 
requirements,  including  reductions  of 
pollutants  to  the  maxiraum  extent 
practicable,  and  Water  quality-based 
requirements  of  me  CWA.  Examples  of 
narrative  effluentj  limitations  incmde  no 
floatables  in  stonri  water  discharges  and 
no  visible  sheen  on  waterbodies. 

In  the  first  two  to  three  rounds  of 
permit  issuance,  ^A  envisions  that 
implementation  <>£ the  minimum 
measiu«s  and  BNiP>-based  program 
would  be  the  ext^^t  of  the  storm  water 
permit  requirements  for  the  large 
majority  of  reguldted  small  municipal 
separate  storm  sewer  systems.  EPA 
assumes  that  a  regelated  small 


municipal  separate  storm  sewer  system 
in^plementing  BMPs  to  satisfy  the  six 
minimum  control  measures  would  meet 
applicable  water  quality  standards, 
because,  though  imcontrolled  urban 
stoim  water  continues  to  present  a 
significant  water  quality  problem,  the 
six  measures  represent  a  significant 
level  of  control  if  properly 
implemented.  EPA  believes  that  the 
implementation  of  any  controls,  but 
particularly  the  six  minimiun  measures 
identified  in  today's  proposal,  should 
significantly  reduce  pollutants  in  urban 
storm  water  compared  to  existing  levels. 
If  after  implementing  the  six  minimum 
control  measures  there  is  still  a  water 
quality  problem  associated  with 
discharges  from  the  mimicipal  separate 
storm  sewer  system,  the  municipality 
would  need  to  expand  or  better  tailor  its 
BMPs  within  the  scope  of  the  six 
minimum  control  measures  for  each 
subsequent  permit.  EPA  envisions  that 
this  process  would  take  two  to  three 
permit  terms.  During  this  time,  EPA 
would  revisit  the  regulations  for  the 
municipal  storm  water  program.  If 
additional  specific  measures  to  protect 
water  quality  were  imposed,  they  would 
likely  be  the  result  of  an  assessment 
based  on  TMDLs,  or  the  equivalent  of 
TMDLs,  where  the  proper  allocations 
would  be  made  to  all  contributing 
sources.  EPA  believes  that  the 
municipality's  additional  requirements, 
if  any,  should  be  guided  by  its  equitable 
share  based  on  a  variety  of 
considerations,  such  as  cost 
effectiveness,  proportionate 
contribution  of  pollutants,  and  ability  to 
reasonably  assume  wasteload 
reductions.  Narrative  effluent 
limitations  reqmring  implementation  of 
BMPs  are  generally  the  most  appropriate 
form  of  effluent  limitations  when 
designed  to  satisfy  technology 
requirements,  including  reductions  of 
pollutants  to  the  maximimi  extent 
practicable,  and  water  quality-based 
requirements  of  the  Clean  Water  Act. 
See  Section  II.L,  Water  Quality  Issues, 
for  further  discussion  of  this  approach 
to  permitting,  consistent  with  EPA's 
interim  permitting  guidance. 

The  mimicipal  caucus  was  concerned 
that  a  requirement  to  meet  water  quality 
standards  would  be  interpreted  by  a 
permitting  authority  as  a  requirement  to 
include  water  quality-based  numeric 
limitations  in  municipal  storm  water 
permits.  Municipal  representatives 
believe  that  in  many  cases  it  would  not 
be  possible  to  develop  a  storm  water 
program  that  would  result  in  the 
attainment  of  numeric  limitations, 
except  at  considerable  cost.  Today's 


proposal  addresses  this  concern,  as 
discussed  above. 

As  part  of  this  program,  the  owner  or 
operator  would  be  required  to  identify 
and  submit  to  the  NPDES  permitting 
authority,  either  in  an  NOI  to  be  covered 
under  a  general  permit  or  in  an 
individual  permit  application,  the  BMPs 
to  be  implemented  and  the  measurable 
goals  for  each  of  the  minimum  control 
measures  discussed  in  Section  II.H.3.a., 
Program  Requirements — ^Minimum 
Control  Measures. 

The  term  "measiuable  goals"  is 
derived  from  negotiations  among  FACA 
representatives.  Section  402(p)(6)  of  the 
CWA  states  that  the  program  to  regulate 
additional  storm  water  discharges  piay 
include  performance  standards, 
guidelines,  guidance,  and  management 
practices  as  appropriate.  Discussions 
among  FACA  representatives  resuhed  in 
the  use  of  the  term  "measurable  goals." 
On  the  one  hand,  environmental 
representatives  wanted  to  include 
performance  standards  as  conditions  of 
NPDES  permits  as  a  means  of  providing 
for  specific,  tangible  activities  to  be 
undertaken  within  the  mimicipal  storm 
water  management  program,  (ii  the 
other  hand,  municipal  representatives 
opposed  the  inclusion  of  performance 
standards,  asserting  that  they  were 
counter  productive  because  they  could 
encourage  an  owner  or  operator  of  a 
municipal  separate  storm  sewer  system 
to  avoid  risks  associated  with  setting 
any  standard  that  it  felt  it  could  not 
achieve  with  certainty.  Out  of  this 
discussion,  a  compromise  was  reached 
in  the  use  of  the  term  "measurable 
goals"  and  the  process  embodied  in  the 
proposed  rule.  This  process  sets  the 
issuance  of  a  menu  of  regionally- 
appropriate  BMPs  as  the  conditions 
precedent  to  "measurable  goals" 
becoming  permit  conditions.  Some 
storm  water  management  plans 
developed  to  meet  requirements  of  the 
existing  storm  water  program  include 
provisions  similar  to  the  concept  of 
"measurable  goals"  proposed  today. 
Specifically,  some  municipal  storm 
water  management  plans  include,  for 
example,  inspection  of  or  cleaning  of  a 
fixed  number  of  storm  drain  inlets  per 
year  and  a  survey  of  all  municipal  right- 
of-ways  to  identify  illicit  connections  to 
the  municipal  separate  storm  sewer 
system.  Currently,  existing  permit 
application  regulations  for  mimicipal 
separate  storm  sewer  systems  require 
identification  and  implementation  of 
BMPS  and  not  necessarily  measurable 
goals,  much  less  performance  standards. 

Qualifying  State,  Tribal,  or  local 
programs  that  meet  the  requirements  of 
one  or  more  of  the  minimum  control 
measures  could  be  incorporated  by 
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reference  into  the  ^4PDES  municipal 
separate  storm  sewer  system  general 
permit.  For  more  information  regarding 
the  general  permit  NOI  or  individual 
permit  application,  see  Section  II.H.3.b., 
Application  Requirements. 

Moofimum  Extent  Practicable 

Maximiun  extent  practicable  (MEP)  is 
a  technology-based  control  standard 
crurently  used  in  the  existing  mimicipal 
storm  water  program  against  which 
permit  writers  and  permittees  assess 
whether  or  not  an  adequate  level  of 
control  has  been  proposed  in  the  storm 
water  management  program.  The  Urban 
Wet  Weather  Flows  Federal  Advisory 
Committee  recommended  to  EPA  that 
MEP  be  applied  to  all  permits  issued  to 
municipal  separate  storm  sewer 
systems,  including  those  proposed  to  be 
regulated  today,  to  achieve  greater 
cooperation  and  consistency,  reduce 
conflicts  and  confusion,  and  improve 
economies  of  scale  in  the  efforts  of 
municipalities  to  manage  storm  water 
pollution. 

In  today's  proposal,  NPDES  permits 
issued  for  regulated  small  municipal 
separate  storm  sewer  systems,  whether 
in  the  form  of  general  or  individual 
permits,  would  require  the  owner  or 
operator  to  develop,  implement,  and 
enforce  a  storm  water  management 
program  designed  to  reduce  the 
discharge  of  pollutants  to  the  maximum 
extent  practicable.  The  permittee  would 
be  expected  to  reduce  the  pollutants  to 
the  MEP  through  implementation  of  the 
following  minimum  control  measures: 
Public  education  and  outreach  on  storm 
water  impacts,  public  involvement/ 
participation,  illicit  discharge  detection 
and  elimination,  construction  site  storm 
water  runoff  control,  post-construction 
storm  water  management  in  new 
development  and  redevelopment,  and 
pollution  prevention/good 
housekeeping  for  municipal  operations. 

Under  today's  proposed  approach, 
MEP  would  be  determined  through  a 
series  of  steps  associated  with 
identification  and  implementation  of 
the  minimum  control  measures.  Li 
issuing  the  general  permit,  for  example, 
the  NPDES  permitting  authority  would 
establish  requirements  for  each  of  the 
minimum  control  measures  and  require 
municipalities  to  identify  the  BMPs  to 
be  performed  and  measurable  goals  to 
be  achieved.  Permittees  would  then  be 
required  to  identify  the  BMPs  and 
associated  measurable  goals  for 
addressing  each  of  the  minimum  control 
measures  in  their  NOIs. 

Upon  receipt  of  the  NOI  from  a 
municipality,  the  NPDES  permitting 
authority  would  then  have  the 
opportunity  to  review  the  NOI  to  verify 


that  the  identified  BMPs  and 
measurable  goals  would  meet  the  MEP 
requirement  and,  if  necessary,  could  ask 
the  permittee  to  revise  the  mix  of  BMPs 
to  better  reflect  the  requirement.  A 
similar  procedure  could  be  established 
for  a  small  municipal  separate  storm 
sewer  system  that  is  a  co-permittee  with 
a  municipal  separate  storm  sewer 
system  that  is  already  regulated  in  an 
individual  NPDES  permit:  This  process 
would  be  followed  by  actual  program 
implementation  by  the  municipality. 
Under  the  proposed  approach, 
implementation  of  BMPs  consistent 
with  storm  water  management  program 
requirements  at  §  122.34  and  permit 
provisions  at  §  122.33  would  constitute 
compliance  with  the  standard  of 
"reducing  pollutants  to  the  maximum 
extent  practicable." 

The  pollutant  reductions  that 
represent  MEP  may  be  different  for  each 
municipality,  given  the  unique  storm 
water  concerns  that  may  exist  and  the 
differing  possible  remedies.  Therefore, 
each  permittee  would  determine  the 
specific  details  in  each  of  the  six 
•  minimum  control  measures  that 
represent  MEP  through  an  evaluative 
process.  In  this  process,  permittees  and 
permit  writers  would  evaluate  the 
proposed  storm  water  management 
controls  to  determine  whether  reduction 
of  pollutants  to  the  MEP  could  be 
achieved  with  the  identified  BMPs.  EPA 
envisions  that  this  evaluative  process 
would  consider  such  factors  as 
conditions  of  receiving  waters,  specific 
local  concerns,  and  other  aspects 
included  in  a  comprehensive  watershed 
plan.  The  FACA  Committee  is  currently 
working  to  identify  evaluative  MEP 
criteria.  Suggestions  have  included:  (1) 
The  effectiveness  to  address  the 
pollutant(s)  of  concern,  (2)  public 
acceptance,  (3)  cost,  (4)  technical 
feasibility,  and  (5)  compliance  with 
Federal,  State  and  local  laws  and 
regulations. 

Prior  to  permit  issuance,  EPA  plans  to 
develop  additional  policy  and  technical 
guidance  on  the  process  of  evaluating 
MEP  for  municipal  separate  storm  sewer 
system  permits  based  upon  the 
recommendations  received  from  the 
FACA  Committee.  This  guidance  would 
be  applicable  to  both  medium  and  large 
systems  (addressed  by  existing 
requirements),  as  well  as  those 
addressed  by  today's  proposal.  It  is 
important  to  note  that  States 
implementing  their  own  NPDES 
programs  may  develop  more  stringent 
requirements  than  those  proposed  in 
today's  rule.  In  any  event,  additional 
elaboration  of  the  MEP  determination 
process  is  not  necessary  prior  to 
issuance  of  the  final  rule,  because  MEP 


is  determined  on  a  permit-by-permit 
basis. 

a.  Program  Requirements — Minimum 
Control  Measures 

J.  Public  Education  and  Outreach  on 
Storm  Water  Impacts.  EPA  is  proposing 
that  any  NPDES  permit  issued  to 
regulated  small  municipal  separate 
storm  sewer  systems  would  require  the 
owner  or  operator  to  implement  a  public 
education  program  to  distribute 
educational  materials  to  the  commimity 
(or  conduct  equivalent  outreach 
activities)  about  the  impacts  of  storm 
water  discharges  on  waterbodies  and  the 
steps  to  reduce  storm  water  pollution. 
The  State,  EPA,  environmental 
organizations  or  other  public  interest  or 
trade  organizations  could  provide 
materials,  subject  to  the  approval  of  the 
owner  or  operator  of  the  municipal 
system.  The  materials  or  outreach 
programs  should  inform  individuals  and 
households  about  steps  that  can  be 
taken  to  reduce  storm  water  pollution, 
such  as  ensuring  proper  septic  system 
maintenance,  limiting  the  use  and 
runoff  of  garden  chemicals  to 
appropriate  amounts,  properly 
disposing  of  used  motor  oil  or 
household  hazardous  wastes,  and 
becoming  involved  in  local  stream 
restoration  activities.  EPA  would 
encourage  individuals  to  participate  in 
activities  coordinated  by  youth  service 
organizations,  conservation  corps,  or 
other  citizen  groups.  Other  possible 
outreach  materials  could  encourage 
citizens  to  participate  in  the  municipal 
program  by  performing  such  services  as 
roadside  litter  pickup  and  storm  drain 
stenciling  or  highlight  the  potential 
public  health  risks  to  children  if 
exposed  to  pollution  when  playing  near 
storm  drains.  In  addition,  some  of  the 
materials  or  outreach  programs  should 
be  directed  toward  targeted  groups  of 
commercial,  industrial,  and  institutional 
entities  likely  to  have  significant  storm 
water  impacts  to  explain  their  impacts 
on  storm  water  pollution  (e.g., 
information  to  restaurants  on  the  impact 
of  grease  clogging  storm  drains  and  to 
garages  on  the  impacts  of  used  oil 
discharges).  The  owner  or  operator  is 
encouraged  to  tailor  the  outreach 
program  to  address  the  viewpoints  and 
concerns  of  all  communities, 
particularly  minority  and  disadvantaged 
commimities,  as  well  as  children. 

EPA  believes  that  as  the  public  gains 
a  greater  understanding  of  the 
municipally  developed  program,  the 
municipality  is  likely  to  gain  more 
support  for  the  program  (including 
funding  initiatives).  In  addition, 
compliance  with  the  program  would 
probably  be  greater  if  the  public 
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iitreach  on 


understands  the  ^rsonal 
responsibilities  expected  of  them  and 
others.  Well-informed  citizens  could 
even  act  as  formal  or  informal  educators 
to  further  disserndbate  information  and 
gather  support  for  the  program,  thus 
easing  the  Durdeii|  on  the  municipalities 
to  perform  all  edjijcational  activities. 
The  public  outrea^  provision  has  been 
tailored  to  respond  to  specific  concerns 
raised  in  the  course  of  tne  FACA 
process.  For  exai^uple,  municipal 
representatives  advocated  the  inclusion 
of  language  that  Wuld  clarify  that  use 
of  educational  materials  from  outside 
groups,  such  as  trade  associations  and 
environmental  gmups,  would  be  subject 
to  the  approval  of  [the  municipality. 
Also,  the  above-reiBrenced  language 
addressing  environmental  justice 
concerns  was  in  nsponse  to  input  from 
Storm  Water  Pha^  n  FACA 
Subcommittee  members. 

Municipalities  would  be  encouraged 
to  enter  into  partnerships  with  their 
States  in  fulfilling  the  public  education 
be  much  more  cost- 
la  State  education 
if  niunerous 
eloping  their  own. 


requirement.  It 
effective  to  utili 
program  instead 
municipahties  d 
Municipalities  w0uld  also  be 
encoiu-aged  to  wqd(  with  other 
organizations  (e.g.;  environmental  and 
nonprofit  groups  je^d  industry)  that 
might  be  able  to  a^ist  in  fulfilling  this 
requirement.  Man^  of  these  kinds  of 
organizations  alr^dy  have  educational 
materials,  and  th^  ^ups  could  work 
toeether  to  educan  the  public. 

EPA  requests  comment  on  the 
appropriateness  or  the  specified 
requirements  for  public  education  and 
outreach. 

a.  Public  Involvement/Participation. 
Public  involvemec  t  is  an  integral  part  of 
the  municipal  storm  water  program.  The 
Agency  believes  that  the  public  can 
provide  valuable  input  and  assistance  to 
the  municipality's  storm  water  program. 
The  Agency,  ther4|ore,  is  proposing  that 
the  public  play  an  active  role  in  the 
development  and  implementation  of  the 
municipality's  stonn  water  management 
prraram.  | : 

Tne  municipal  ^torm  water 
management  progi^  would  need  to 
include  a  public  participation  program 
that  compUes  with  applicable  State  and 
local  pubUc  notice  requirements.  The 
pubUc  should  participate  as  a  partner  in 
developing,  implentienting,  and 
reviewing  the  stoitii  water  management 
program.  Opportumties  for  members  of 
the  public  to  participate  in  program 
development  and  implementation  could 
include  serving  as  citizen 
representatives  on  a  local  storm  water 
management  paneL  attending  public 
hearings,  working  las  citizen  volunteers 


to  educate  other  individuals  about  the 
program,  assisting  in  program 
coordination  with  other  pre-existing 
programs,  or  participating  in  volunteer 
monitoring  enorts.  "The  public 
participation  process  should  engage  all 
economic  and  ethnic  groups. 
Early  and  frequent  pubhc 
involvement  can  shorten 
implementation  schedules  and  broaden 
public  support  for  a  program.  One 
challenge  associated  with  public 
involvement  is  addressing  conflicting 
viewpoints.  Another  challenge  is  in 
engaging  the  public  in  the  public 
meeting  and  program  design  process. 
Nevertheless,  EPA  strongly  beheves  that 
the  overall  benefits  of  an  aggressive  and 
inclusive  program,  including 
involvement  of  low-income  and 
minority  commimlties,  is  an  essential 
component  of  a  State,  Tribal,  Federal, 
and  municipal  storm  water  management 
program. 

Public  partidimtion  ensures  a  more 
successful  storm  water  program  by 
providing  valuable  expwrtise  and  a 
conduit  to  other  programs  and 
governments,  wlUch  would  be  of 
primary  importance  if  the  municipal 
storm  water  program  is  to  be 
implemented  on  a  watershed  basis.  The 
pubUc  could  act  as  volunteers  in  all 
aspects  of  the  program,  thus  saving 
municipal  resources.  Another 
recognized  benefit  is  that  members  of 
the  public  are  less  likely  to  raise  legal 
challenges  to  a  municipality's  storm 
water  program  if  they  have  been 
involved  in  the  decisionmaking  process 
and  program  development  and, 
therefore,  are  partially  responsible  for 
the  program  themselves.  Section  II.K. 
provides  further  discussion  on  public 
involvement. 

EPA  requests  comment  on  the 
appropriateness  of  the  specified 
requirements  for  public  involvement/ 
participation. 

Hi.  Illicit  Discharge  Detection  and 
Elimination.  Discharges  from  storm 
water  drainage  systems  often  include 
wastes  and  wastewater  from  non-storm 
water  sources.  EPA's  Nationwide  Urban 
Runoff  Program  (NURP)  indicated  that 
many  storm  water  outfalls  still 
discharge  during  substantial  dry 
periods.  Pollutant  levels  in  these  dry 
weather  flows  were  shown  to  be  high 
enough  to  signific&ntly  degrade 
receiving  water  quality.  Results  from  a 
1987  study  conducted  in  Sacramento, 
California,  revealed  that  slightly  less 
than  one-half  of  fhe  water  discharged 
from  a  municipal  separate  storm  sewer 
system  was  not  directly  attributable  to 
precipitation  runoff  (U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development. 


1993.  Investigation  of  Inappropriate 
Pollutant  Entries  Into  Storm  Drainage 
Systems— A  User's  Guide.  Washington, 
D.C.  EPA  600/R-92/238.)  A  significant 
portion  of  these  dry  weather  flows 
results  from  illicit  and/or  inappropriate 
discharges  and  connections  to  the 
municipal  separate  storm  sewer  system. 
Illicit  discharges  enter  the  system 
through  either  direct  connections  (e.^., 
wastewater  piping  either  mistakenly  or 
deUberately  connected  to  the  storm 
drains)  or  indirect  connections  (e.g., 
infiltration  into  the  storm  drain  system 
or  spills  collected  by  drain  inlets). 
Under  the  existing  NPDES  program  for 
storm  water,  permits  for  large  and 
medium  mimicipal  separate  storm 
sewer  systems  are  to  include  an 
effective  prohibition  against  non-storm 
water  discharges  into  their  storm  sewers 
(see  CWA  section  402(p)(3)(BKii)). 
Fiuther,  EPA  believes  that  in 
implementing  municipal  storm  water 
management  plans  under  these  permits, 
large  and  mediimi  mimicipaUties 
generally  found  their  illicit  discharge 
detection  and  elimination  programs  to 
be  cost-effective. 

In  today's  proposal,  any  NPDES 
permit  issued  to  an  owner  or  operator  of 
a  regulated  small  municipal  separate 
storm  sewer  system  would,  at  a 
minimum,  require  that  owner  or 
operator  to  develop  and  implement  an 
illicit  discharge  detection  and 
elimination  program.  Inclusion  of  this 
measure  for  municipal  storm  water 
programs  for  regulated  small 
mimicipalities  would  be  consistent  with 
the  '•effective  prohibition"  requirement 
for  large  and  mediiun  municipal 
separate  storm  sewer  systems.  Under 
such  a  program,  the  owner  or  operator 
would  be  required  to  demonstrate 
awareness  of  the  system  using  maps  or 
other  existing  documents.  The  owner  or 
operator  would  also  be  required  to 
develop  (if  not  already  completed)  a 
storm  sewer  system  map  (or  equivalent) 
showing  the  location  of  major  pipes, 
outfalls,  and  topography.  The  map 
should  identify  areas  of  concentrated 
activities  likely  to  be  a  soiut:e  of  storm 
water  pollution,  if  the  data  already  exist 
To  ensure  the  effectiveness  of  this 
measure,  the  owner  or  operator  would 
be  required  to  effectively  prohibit 
through  ordinance,  order,  or  similar 
means  (for  nongovernmental  owners  or 
operators  of  municipal  separate  storm 
sewer  systems),  to  the  extent  allowable 
under  State  or  Tribal  law,  illicit 
discharges  into  the  separate  storm  sewer 
system  and  implement  appropriate 
enforcement  procediues  and  actions  as 
needed.  This  measure  would  also 
require  the  owner  or  operator  to  develop 
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and  implement  a  plan  to  detect  and 
address  illicit  discharges  (including 
illegal  dumping)  to  the  system.  Finally, 
the  measure  would  require  the  owner  or 
operator  to  inform  public  employees, 
businesses,  and  the  general  public  of 
hazards  associated  with  illegal 
discharges  and  improper  disposal  of 
waste.  These  informational  actions 
could  include  storm  drain  stenciling;  a 
program  to  promote,  publicize,  and 
facilitate  public  reporting  of  illicit 
connections  or  discharges;  and 
distribution  of  outreach  materials. 
Recycling  and  other  public  outreach 
programs  could  be  developed  to  address 
potential  sources  of  illicit  discharges, 
including  used  motor  oil,  antifreeze, 
pesticides,  herbicides,  and  fertilizers. 
EPA  seeks  comment  regarding  the 
prohibition  and  enforcement  provision 
for  this  minimum  measure  and 
specifically  requests  comment  regarding 
the  implications  of  specifying  that  the 
owner  or  operator  would  have  to 
implement  the  appropriate  prohibition 
and  enforcement  procedures  "to  the 
extent  allowable  under  State  or  Tribal 
law."  Concerns  have  been  raised  that  by 
qualifying  prohibition  and  enforcement 
procedures  in  this  manner,  the  owner  or 
operator  could  altogether  ignore  this 
minimum  measure  where  appropriate 
authority  did  not  exist.  Municipalities 
have  pointed  out,  however,  that  they 
cannot  legally  exceed  the  authority 
granted  them  under  State  law,  which 
varies  considerably  from  one  state  to 
another. 

The  illicit  discharge  detection  and 
elimination  program  would  not 
necessarily  need  to  address  all  types  of 
non-storm  water  discharges.  As  with  the 
existing  municipal  application 
requirements,  the  following  categories 
of  non-storm  water  discharges  or  flows 
would  only  need  to  be  addressed  in  the 
municipal  storm  water  program  where 
such  discharges  are  identified  as 
significant  contributors  of  pollutants: 
water  line  flushing,  landscape  irrigation, 
diverted  stream  flows,  rising  ground 
waters,  uncontaminated  ground  water 
infiltrafion  (as  defined  at  40  CFR 
35.2005(20))  to  separate  storm  sewers, 
uncontaminated  pumped  ground  water, 
discharges  from  potable  water  sources, 
foundation  drains,  air  conditioning 
condensation,  irrigation  water,  springs, 
water  from  crawl  space  pumps,  footing 
drains,  lawn  watering,  individual 
residential  car  washing,  flows  from 
riparian  habitats  and  wetlands, 
dechlorinated  swimming  pool 
discharges,  and  street  wash  water.  The 
program  should  address  discharges  or 
flows  from  fire  fighting  where  such 
discharges  or  flows  are  identified  as 
significant  sources  of  pollutants. 


The  existing  storm  water  permit 
application  requirements  at  §  122.26(d), 
contain  two  sets  of  application 
requirements  regarding  illicit  discharges 
that  EPA  does  not  propose  to  require  of 
regulated  small  municipal  separate 
storm  sewer  systems.  Specifically,  EPA 
does  not  propose  to  require  regulated 
small  system  owners  or  operators  to 
describe  procedures  to  prevent,  contain, 
and  respond  to  spills  that  could 
discharge  into  the  municipal  separate 
storm  sewer  and  controls  to  limit 
infiltration  of  seepage  fitim  municipal 
sanitary  sewers  to  mimicipal  separate 
storm  sewer  systems  where  necessary. 
This  is  pursuant  to  comments  received 
from  municipal  representatives  on  the 
Storm  Water  Phase  II FACA 
Subcommittee.  EPA  anticipates  that 
these  procedures  are  already  effectuated 
through  the  implementation  of  existing 
municipal  programs,  such  as  emergency 
response  teams  and  operation  of  the 
wastewater  treatment  system. 

EPA  requests  conunent  on  the 
appropriateness  of  the  specified 
requirements  for  illicit  discharge 
detection  and  elimination. 

jV.  Construction  Site  Storm  Water 
Runoff  Control.  Over  a  short  period  of 
time,  storm  water  discharges  from 
construction  site  activity  can  contribute 
more  pollutants,  including  sediment,  to 
a  receiving  stream  than  had  been 
deposited  over  several  decades.  Storm 
water  runoff  from  construction  sites  can 
include  pollutants  other  than  sediment, 
such  as  phosphorus  and  nitrogen  from 
fertilizer,  pesticides,  petroleum 
derivatives,  construction  chemicals,  and 
sohd  wastes  that  may  become  mobilized 
when  land  surfaces  are  disturbed. 
Generally,  properly  implemented 
construction  site  ordinances  are 
effective  in  reducing  these  pollutants.  In 
many  areas,  however,  the  effectiveness 
of  ordinances  in  reducing  pollutants  is 
limited  due  to  inadequate  enforcement 
or  incomplete  compliance  with  such 
local  ordinances  by  construction  site 
discharges  of  storm  water.  Not  all 
construction  site  owners  or  operators 
properly  maintain  BMPs.  For  example, 
sediment  traps  and  sediment  basins  may 
fill  up  and  silt  fencing  may  break  or  be 
overtop{>ed. 

Today's  proposed  rule  would  require 
ovoiers  or  operators  of  regulated  small 
municipal  separate  storm  sewer  systems 
to  develop,  implement,  and  enforce  a 
pollutant  control  program  to  reduce 
pollutants  in  storm  water  runoff  from 
construction  activities  that  result  in 
land  disturbance  of  1  or  more  acres  to 
their  municipal  separate  storm  sewer 
systems  as  a  part  of  their  storm  water 
management  program.  The  owner  or 
operator  would  need  to  use  an 


ordinance  or  other  regulatory 
mechanism  that  controls  erosion  and 
sediment  to  the  maximum  extent 
practicable  and  aHowable  under  State. 
Tribal,  or  local  law.  The  program  also 
would  need  to  ensure  control  of  other 
waste  at  construction  sites  that  could 
adversely  impact  water  quality.  This 
waste  could  include  discarded  building 
materials,  concrete  truck  washout,  and 
sanitary  waste.  The  program  would 
need  to  include,,at  a  minimum, 
requirements  for  construction  site 
owners  or  operators  to  implement 
appropriate  BMPs,  Such  as  silt  fences, 
temporary  detention  ponds  and  hay 
bale^;  provisions  for  pre-construction 
review  of  site  management  plans; 
procedures  for  receipt  and  consideration 
of  information  provided  by  the  public; 
regular  inspections  during  construction; 
and  penalties  to  ensure  compliance. 

Today's  proposal  includes  the 
program  requirement  to  establish 
procediu^s  for  the  receipt  and 
consideration  of  information  provided 
by  the  public  in  response  to  stakeholder 
concerns  regarding  public  involvement 
and  public  access  to  information.  This 
requirement  further  reinforces  the 
public  participation  component  of  the 
mimicipal  program  by  establishing  a 
formal  process  for  considering  and 
responding  to  public  inquiries  regarding 
construction  activities.  Some 
steikeholders  have  expressed  concern 
regarding  the  proposed  site  management 
plan  provision,  which  would  establish 
requirements  for  review  but  not  for 
approval  of  such  plans.  EPA  requests 
comment  on  expanding  this  provision  to 
require  both  review  and  approval  of 
construction  site  storm  water  plans. 
EPA  also  invites  comment  on  the  basic 
program  components. 

In  conjunction  with  these 
requirements,  EPA  is  also  proposing  to 
add  §  122.44(s)  which  would  allow  the 
NPDES  permit  issued  to  regulated 
construction  sites  (described  under 
§  122.26{b)(15)(i))  to  incorporate  by 
reference  qualifying  State,  Tribal,  or 
local  erosion  and  sediment  control 
program  requirements.  A  qualifying 
State,  Tribal,  or  local  erosion  and 
sediment  control  program  would  be  one 
that  meets  the  requirements  of  a 
municipal  NPDES  separate  storm  sewer 
jjermit  or  a  program  otherwise  approved 
by  the  NPDES  permitting  authority  for 
programs  operating  outside  geographic 
boundaries  of  a  permitted  municipal 
separate  storm  sewer  system.  The 
NPDES  permitting  authority's  approval 
of  such  programs  would  need  to  assure 
compliance  with  the  minimum 
construction  site  control  program 
requirements  described  above.  The 
permitting  authority  could  also  include. 
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by  reference  in  a  general  permit,  those 
State.  Tribal,  or  local  requirements  that 
meet  the  standa  r  i  of  best  available 
technology  (BAjlt)  for  those  construction 
site  storm  water  discharges  identified  at 
§  122.26(b)(14)(5c)  (i.e..  sites  disturbing 
more  than  5  acrp^  of  land),  including 
clearing,  grading,  and  excavation 
activities.  As  a  result  of  this  provision, 
such  local  requittements  would,  in 
effect,  provide  tne  construction  site 
erosion  and  seditnent  control 
requirements  o^ihe  NPDES  permit. 
Construction  sit^  owners  and  operators 
would  be  sub)eol  to  only  one  set  of  - 
erosion  and  sediment  control 
requirements,  thereby  eliminating 
duplication.  At  t^e  same  time, 
noncompliance  k|idth  the  referenced 
local  requirements  would  be  considered 
noncompliance  With  the  NPDES  permit 
and  would  be  federally  enforceaMe. 

EPA  developed  the  "incorporation  by 
reference"  approach,  which  is  similar  to 
implementation  efforts  designed  by  the 
State  of  Michigalit,  to  avoid  duplication 
of  effort  in  the  envelopment  of 
regulatory  requijrkments  by  different 
levels  of  government.  Michigan  relies  on 
localities  to  dev^op  substantive 
controls  for  storMi  water  discharges 
associated  with  construction  activities 
on  a  localized  basis.  The  State  agency, 
as  the  NPDES  permitting  authority, 
receives  an  NOll(jtenned  "notice  of 
coverage"  by  Mkhigan)  under  the 
general  permit  and  tracks  and  exercises 
oversight,  as  apptopriate,  over  the 
activity  causing  jthe  storm  water 
discharge.  Michitan's  goal  imder  these 
procedures  is  to  Utilize  the  existing 
erosion  and  sediihent  control  program 
infrastructure  authorized  under  State 
law  for  storm  water  discharge 
regulation.  (See  |U.S.  Environmental 
Protection  Agent^,  OfGce  of  Water. 
January  7, 1994.  Memo:  From  Michael 
B.  Cook.  DirectoyoWEC.  to  Water 
Management  Division  Directors, 
Regarding  the  "Approach  Taken  by 
Michigan  to  Regmate  Storm  Water 
Discharges  from  ( instruction 
Activities.") 

EPA  acknowledges  that  many  owners 
or  operators  of  small  municipal  separate 
storm  sewer  systems  already  administer 
lof»l  erosion  andisediment  control 
programs.  EPA  tjalieves  that  today's 
proposed  approach  would  recognize  a 
municipality's  fljeixibiUty  in  developing 
practical  procedures  to  control 
construction  site  discharges  from  within 
its  jurisdiction,  while  still  requiring  an 
NPDES  permit  to  jensure  an  appropriate 
base  level  of  watUr  quality  protection. 
Moreover,  the  AMncy  also  oelieves  that 
there  is  an  appropriate  role  for  the 
permitting  authority  as  well  as  citizens 
groups  in  ensuring  that  construction  site 


owners/operators  comply  with  the 
requirements  of  an  NPDES  permit. 
Finally,  EPA  contemplates  that  there 
would  be  some  permit  provisions,  such 
as  requirements  for  site  management 
plans,  that  are  not  typically  required  by 
local  erosion  and  sediment  control 
programs  which  would  be  required  as 
one  of  the  requirements  of  a 
construction  general  permit.  Therefore, 
the  Agency  believes  mat  the  proposed 
dual  approach  of  local  controls  and 
NPDES  permitting  most  effectively 
ensures  implementation  of  appropriate 
storm  water  control  measures  at 
construction  sites  while  minimizing 
redundant  controls.  EPA  solicits 
comment  on  this  "incorporation  by 
reference"  approach. 

Today's  proposal  for  permit 
requirements  for  regulated  construction 
sites  (described  under  §  122.26(b)(15)(i)) 
would  include  developing  a  storm  water 
pollution  prevention  plan  (SWPPP). 
However,  the  current  proposal  for  the 
municipal  program  minimiun  measure 
for  construction  site  storm  water  control 
runoff  does  not  contain  an  equivalent 
requirement — leaving  a  gap  between  the 
two  areas  of  the  proposal  that  address 
regulation  of  construction.  EPA  asks  for 
comment  as  to  the  effect  of  this 
potential  regulatory  gap  and  whether 
the  municipal  program  for  construction 
should  be  made  to  include  a 
requirement  for  developing  a  SWPPP. 
Specifically,  EPA  asks  for  comment  on 
the  effect  this  may  have  on  the 
applicability  of  the  provision  allowing 
for  an  NPDES  permit  to  incorporate  by 
reference  a  qualifying  local  erosion  and 
sediment  control  program.  Currently, 
the  proposal  defines  a  local  program  as 
"qualifying"  if  it  meets  the  minimum 
program  requirements  established  in 
§  122.34(b)(4).  EPA  is  concerned  as  to 
whether  this  raises  a  potential 
inequitable  regulatory  sdieme  where 
certain  construction  sites  would  need  to 
be  covered  under  a  SWPPP  because  they 
are  outside  a  covered  municipality 
while  nearby  construction  sites  would 
not  need  SWPPP  coverage  because  they 
are  within  a  municipality  that  has  a 
construction  program  that  meets 
§  122.34(b)(4)  requirements.  EPA 
intends  to  facilitate  the  broadest 
application  of  the  §  122.44(s)  provision 
to  avoid  duplication  of  programmatic 
requirements  and  paperwork 
redimdancy  and  seeks  comment  on  a 
means  to  best  achieve  this  goal. 

In  discussions  with  the  Sorm  Water 
Phase  n  FACA  Subcommittee.  EPA 
considered  structuring  the  perniit 
requirements  for  the  mimicipal 
construction  program  around  five 
control  principles  that  were  to  underlie 
the  development  of  eight  program 


elements  to  be  implemented  by  the 
owner  or  operators  of  the  municipal 
separate  storm  sewer  system.  The  five 
principles  were  use  of  good  site 
planning,  minimization  of  soil 
movement,  capture  of  sediment  to  the 
greatest  degree  possible,  good 
housekeeping  practices,  and  mitigation 
of  the  impacts  of  post-construction 
storm  water  discharges.  The  eight 
elements  include  a  program  description; 
coordination  mechanisms  with  existing 
programs;  requirements  for 
nonstructural  and  structural  BMPs; 
priorities  for  site  inspections; 
educational  and  training  measures; 
exemption  of  some  construction 
activities  due  to  limited  impact; 
incentives,  awards,  or  streamlining 
mechanisms  available  to  developers; 
and  description  of  staff  and  resources. 
Under  this  approach,  any  local  program 
that  incorporated  these  principles  and 
elements  into  its  storm  water  program 
would  have  been  considered  a 
"qualifying"  local  program  that  met 
Federal  requirements.  The  elements 
suggested  were  modified  from  current 
requirements  found  at  40  CFR 
122.26(d)(2)(iv)(D). 

After  in-depUi  discussion  with  all 
stakeholders,  many  of  these  elements 
were  considered  to  be  more  appropriate 
as  guidance  than  as  regulatory 
requirements  for  small  municipal 
systems.  Some  stakeholders  expressed 
concerns  about  the  applicabiUty  and 
interpretation  of  the  five  control 
principles  and  eight  program  elements 
on  a  national  level,  specifically  that  a 
single,  national  specification  would  be 
imworkable.  Therefore.  EPA  is 
proposing  regulatory  text  intended  to 
build  on  the  fundamental  aspects  of  the 
existing  NPDES  program  for  municipal 
storm  water,  while  streamlining  and 
improving  certain  aspects  of  the 
program  applicable  to  owners  or 
operators  of  regulated  small  municipal 
separate  storm  sewer  systems. 

EPA  requests  ccmunent  on  the 
appropriateness  of  the  specified 
requirements  for  construction  site 
control. 

V.  Post-Construction  Stonn  Water 
Management  in  New  Development  and 
Redevelopment.  The  Nationwide  Urban 
Runoff  Program  study  and  more  recent 
investigations  indicate  that  prior 
plaiming  and  designing  for  Uie 
minimization  of  pollutants  in  storm 
water  discharges  is  the  most  cost- 
effective  approach  to  storm  water 
quality  management.  Reducing  the 
discharge  of  pollutants  after  the 
discharge  enters  a  storm  sewer  system  is 
often  more  expensive  and  less  efficient 
than  preventing  or  reducing  the 
discharge  of  pollutants  at  the  source. 
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Increased  human  activity  associated 
with  development  often  results  in 
increased  discharges  of  pollutants.  In 
addition,  sediment  and  debris  transport 
and  deposition  can  directly  impair 
aquatic  life.  If  the  involved  parties 
consider  water  quality  impacts  from  the 
beginning  stages  of  projects,  new 
development  and  possibly 
redevelopment  allow  opportimities  for 
more  water  quality  sensitive  projects. 
For  example,  minimization  of 
impervious  areas,  maintenance  or 
restoration  of  natiu^l  infiltration, 
wetland  protection,  use  of  vegetated 
drainage  ways,  and  use  of  riparian 
buffers  have  been  shown  to  reduce 
pollutant  loadings  in  storm  water  rimofif 
from  developed  areas.  EPA  encourages 
local  governments  to  identify  specific 
problem  areas  within  their  jurisdictions 
and  initiate  innovative  solutions  and 
designs  to  focus  attention  on  those  areas 
through  local  planning. 

In  today's  rule,  EPA  is  proposing  that 
owners  or  operators  of  regulated  small 
municipal  separate  storm  sewer  systems 
develop,  implement,  and  enforce  a 
program  that  includes  a  plan  to  address 
storm  water  runoff  from  new 
development  and  redevelopment 
projects  to  their  municipal  separate 
storm  sewer  systems  using  site- 
appropriate  and  cost-effective  structural 
and  non-structural  BMPs,  as 
appropriate.  The  program  would  need  to 
ensure  that  controls  are  in  place  that 
would  prevent  or  minimize  water 
quality  impacts.  The  program  should 
ensiu«  adequate  long-term  operation 
and  maintenance  of  BMPs.  EPA  would 
address  questions  regarding 
responsibility  for  long-term  BMP 
operation  and  maintenance  in  guidance 
materials.  EPA  intends  the  term 
"redevelopment"  to  refer  to  alterations 
of  a  property  that  change  the  "footprint" 
of  a  site  or  building  in  such  a  way  that 
results  in  the  disturbance  of  equal  to  or 
greater  than  1  acre  of  land.  The  term  is 
not  intended  to  include  such  activities 
as  exterior  remodeling,  which  would 
not  be  expected  to  cause  adverse  storm 
water  quality  impacts  and  offer  no  new 
opportimity  for  storm  water  controls. 

EPA  intends  to  provide  guidance  to 
owners  or  operators  of  municipal 
systems  and  permitting  authorities  on 
appropriate  planning  considerations, 
structural  and  non-structural  controls, 
and  post-construction  operation  and 
maintenance  of  BMPs.  Guidance 
materials  would  also  address  questions 
regarding  responsibility  for  long-term 
operation  and  maintenance  of  storm 
water  controls.  EPA  also  intends  to 
present  a  broad  menu  of  options  as 
guidance  allowing  for  flexibility  to 
accommodate  local  conditions.  EPA 


proposes  to  recommend  that 
municipalities  establish  requirements 
for  the  use  of  cost-effective  BMPs  that 
minimize  water  quality  impacts  and 
attempt  to  maintain  pre-development 
runoff  conditions.  In  other  words,  post- 
development  conditions  should  not  be 
different  from  pre-development 
conditions  in  a  way.  that  adversely 
affects  water  quality.  The  municipal 
program  should  include  structural  and/ 
or  non-structural  BMPs.  EPA  encourages 
locally-based  watershed  planning  and 
the  use  of  preventative  measures, 
including  non-structiual  BMPs,  which 
are  generally  lower  in  cost  than 
structural  BMPs,  to  minimize  water 
quality  impacts.  Non-structural  BMPs 
are  preventative  actions  that  involve 
management  and  source  controls. 
Examples  of  non-structural  BMPs 
include  policies  and  ordinances  that 
result  in  protection  of  natural  resources 
and  prevention  of  runoff.  These  include 
requirements  to  limit  growth  to 
identified  areas,  protect  sensitive  areas 
such  as  wetlands  and  riparian  areas, 
minimize  imperviousness,  maintain 
open  space,  and  minimize  disturbance 
of  soils  and  vegetation. 

Examples  of  structural  BMPs  include 
storage  practices  (wet  ponds  and 
extended-detention  outlet  structures), 
filtration  practices  (grassed  swales,  sand 
filters  and  filter  strips),  and  infiltration 
practices  (infiltration  basins,  infiltration 
trenches,  and  porous  pavement).  System 
owners  or  operators  have  significant 
flexibility  both  to  develop  this  measure 
as  appropriate  to  address  local  concerns 
and  to  apply  new  control  technologies 
as  they  become  available.  Since  storm 
water  technologies  are  constantly  being 
improved,  EPA  recommends  that 
municipal  requirements  be  responsive 
to  these  changes. 

EPA  requests  comment  on  the 
appropriateness  of  the  specified 
requirements  for  post -construction 
storm  water  management  in  new 
development  and  redevelopment. 

VI.  Pollution  PreventionA^ood 
Housekeeping  for  Municipal 
Operations.  In  today's  proposal^ny 
NPDES  permit  issued  to  an  owner  or 
operator  of  a  regulated  small  municipal 
separate  storm  sewer  system  must,  at  a 
minimum,  require  the  owner  or  operator 
to  develop  and  implement  a  cost- 
effective  operation  and  maintenance/ 
training  program  with  the  ultimate  goal 
of  preventing  or  reducing  pollutant 
runoff  from  municipal  operations.  EPA 
would  encourage  the  owner  or  opeiBtor 
to  consider  the  following  in  developing' 
such  a  program:  (1)  Maintenance 
activities,  maintenance  schedules,  and 
long-term  inspection  procedures  for 
structural  and  other  storm  water 


controls  to  reduce  floatables  and  other 
pollutants  discharged  from  the  separate 
storm  sewers;  (2)  controls  for  reducing 
or  eliminating  the  discharge  of 
pollutants  from  streets,  roads,  highways, 
municipal  parking  lots,  maintenance 
and  storage  yards,  and  waste  transfer 
stations — including  programs  that 
promote  recycling  and  pesticide  use 
minimization:  (3)  procedures  for  the 
proper  disposal  of  waste  removed  from 
the  separate  storm  sewer  systems  and 
areas  listed  above  in  (2),  including 
dredge  spoil,  accumulated  sediments, 
floatables,  and  other  debris;  and  (4) 
ways  to  ensure  that  new  flood 
management  projects  assess  the  impacts 
on  water  quality  and  examine  existing 
projects  for  incorporation  of  additional 
water  quality  protection  devices  or 
practices.  In  general,  the  requirement  to 
develop  and  implement  an  operation 
and  maintenance  program,  including 
local  government  employee  training,  is 
meant  to  ensure  that  municipal 
activities  are  performed  in  the  most 
appropriate  way  to  minimize 
contamination  of  storm  water 
discharges,  rather  than  requiring  the 
municipality  to  undertake  new 
activities. 

Proper  operation  and  maintenance  of 
the  municipal  separate  storm  sewer 
system  and  the  storm  water  pollution 
control  structiues  is  essential  to  the 
success  of  the  management  program 
overall.  The  effective  performance  of 
this  program  measure  would  hinge  on 
the  proper  maintenance  of  the  BMPs 
utilized.  Without  proper  maintenance, 
BMP  performance  declines  significantly 
over  time,  with  rates  of  decline  varying 
by  BMP  type  and  site  conditions. 
Additionally,  BMP  neglect  may  produce 
health  and  safety  threats,  such  as 
structural  failure  leading  to  flooding, 
undesirable  animal  and  insect  breeding, 
and  odors.  Maintenance  of  structural 
BMPs  could  include  activities  to  restore 
the  integrity  of  infiltration  control  BMPs 
such  as  replacing  upper  levels  of  gravel; 
dredging  of  detention  ponds;  and  repair 
of  outlet  struGttue  integrity.  Non- 
structural BMPs  could  also  require 
maintenance  over  time.  For  example, 
educational  materials  might  need  to  be 
updated  periodically. 

EPA  intends  that  controls  for 
discharges  from  maintenance  and 
storage  yards  listed  above  include 
controls  for  discharges  from  salt/sand 
storage  locations  and  snow  disposal 
areas  operated  by  the  municipality.  EPA 
encourages  coordination  with  flood 
control  managers  for  the  purpose  of 
identifying  and  addressing  the 
environmental  impacts  of  existing  and 
proposed  flood  management  activities. 
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Using  existing  ^onn  water  pollution 

Erevention  training  materials  that  could 
e  available  froin,  the  NPDES  authorities 
or  from  other  or^nizations  whose 
materials  are  approved  by  the  local 
government,  the  t)rogram  would  need  to 
include  local  government  employee 
training  addressing  these  prevention 
measures  in  government  operations 
(such  as  park,  go^  course  and  open 
space  maintenai^te;  fleet  maintenance; 
planning,  buildiii^  oversight  and  storm 
water  system  maintenance).  In 
developing  this  ininimiun  program 
element,  the  Agency  sought  to  identify 
existing  practice^  and  training  as  a 
means  to  avoid  ^iiplication  of  efforts 
and  reduce  overall  costs.  EPA  also 
sought  to  emphasize  those  practices  or 
programs  designjed  and  undertaken  by 
mimicipalities  t<>|address  non-storm 
water  problems  but  also  that  have  storm 
water  pollution  (invention  benefits.  In 
addition,  EPA  deigned  this  municipal 
program  measure  intending  to  create  a 
streamlined  version  of  the  permit 
application  requirements  for  medium 
and  large  mimic^pal  separate  storm 
sewer  systems  dwcribwl  at  40  CFR 
122.26(d)(2)(iv).  The  streamUned 
approach  is  inteiijded  to  provide  more 
flexibility  for  th^  smaller 
municipalities,  "tbday's  proposed 
requirements  provide  for  a  consistent 
approach  to  conbol  pollutants  from^ 
operation  and  mbjintenance  among  ' 
meditun,  large,  ^d  regulated  small 
municipal  separate  storm  sewer 
systems. 

By  implementing  a  cost-effiective 
operation  and  ms^ntenance  program,  the 
municipal  storm  system  owner  or 
operator  would  ^rve  as  a  model  for  the 
regulated  commuiiity.  Furthermore,  the 
establishment  of  ^  long-term  training 
and  maintenance  Iprogram  could  result 
in  cost  savings  fw  the  owner  or  operator 
by  minimizing  possible  damage  to  the 
system  from  floa^bles  and  other  debris 
and,  consequently,  reducing  the  need 
for  repairs.  1 1 

The  proposed  hiinimum  measure, 
which  originated  with  members  of  Uie 
Storm  Water  Phase  II FACA 
Subcommittee,  i^  [similar  to  the 
requirements  of  the  existing  storm  water 
program.  EPA  requests  comment  on  the 
appropriateness  of  the  specified 
requirements  for  pollution  prevention/ 
good  housekeepiing  for  municipal 
operations.  | : 

vj'j.  Satisfaction  of  Minimum  Measure 
CAligations.  Today's  proposal  would 
allow  regulated  small  system  owners  or 
operators  to  satisfy  their  NPDES  permit 
obligations  for  a  minimum  control 
measure  by  having  another 


governmental  or 


Other  entity  perform 


the  measure  imd  i  r  the  following 


circumstances:  The  other  entity  is 
implementing  the  control  measure;  the 
particular  control  measure  (or 
component  thereof)  is  at  least  as 
stringent  as  the  corresponding  NPDES 
permit  requirements;  and  the  owner  or 
operator  has  requested,  and  the  other 
entity  has  agreed  to  accept 
responsibility  for,  implementation  of  a 
particular  control  measiue  (or  measures) 
on  behalf  of,  and  to  satisfy,  the  owner 
or  operator's  municipal  permit 
obligations.  The  owner  or  operator 
would  need  to  specify  in  the 
§  122.34(f)(3)  reports  submitted  to  the 
NHDES  permitting  authority  when  the 
OMmer  or  operator  relies  on  another 
person  to  satisfy  the  permit  obligations. 
The  owner  or  operator  would  remain 
responsible  for  compliance  with  the 
permit  obligations  if  the  entity  fails  to 
implement  the  control  measiu%  (or 
component  thereof).  Therefore,  EPA 
would  encourage  the  owner  or  operator 
to  enter  into  a  legally  binding  agreement 
with  that  entity  to  minimize  any 
uncertainty  regarding  compliance  with 
the  NPDES  permit. 

In  addition  to  the  permittee- 
coordinated  arrangement,  today's 
proposal  also  includes  a  provision  that 
would  allow  the  NPDES  permitting 
authority  to  recognize  existing 
responsibilities  among  governmental 
entities  for  the  control  measures  in  an 
NPDES  permit.  For  example,  a  State 
may  have  an  existing  erosion  and 
sediment  control  program  that 
adequately  addresses  construction  site 
discharges  to  regulated  small  municipal 
separate  storm  sewer  systems.  The 
NPDES  permitting  authority  in  that 
State  could  draft  the  NPDES  permit 
conditions  such  that  the  State  is 
responsible  for  the  construction  site 
storm  water  discharge  control  minimum 
measure.  Assuming  that  no  other 
existing  programs  meet  the 
requirements  of  the  other  minimum 
control  measures,  the  municipality 
would  be  responsible  for  implementing 
those  remaining  minimum  measures. 
Where  the  NPDES  permitting  authority 
recognizes  existing  responsibilities  for 
one  or  more  of  the  minimum  control 
measures  in  an  NPDES  permit,  these 
responsibilities  would  be  waived  from  a 
regulated  small  system's  storm  water 
management  plan  and  would  remain 
waived  as  long  as  the  other 
governmental  entity  implements  the 
measure  consistent  with  the  proposed 
municipal  program  permit  requirements 
at  §  122.34(b).  When  the  NPDES 
permitting  authority  recognizes  an 
existing  responsibility  in  an  NPDES 
permit,  the  permittee  would  not  be 
obligated  to  notify  the  other 


governmental  entity  about  the 
arrangement.  Instead,  EPA  anticipates  it 
would  be  the  responsibility  of  the 
NPDES  permitting  authority  to  do  so. 

b.  Application  Requirements,  Including 
Notice  of  Intent 

As  part  of  the  municipal  program,  the 
owner  or  operator  of  a  regulated  small 
municipal  separate  storm  sewer  system 
would  be  required  to  identify  and 
submit  to  the  NPDES  permitting 
authority,  either  in  a  notice  of  intent 
(NOI)  to  be  covered  under  a  general 
permit  or  in  an  individual  p>ermit 
application,  the  BMPs  that  the  owner  or 
operator  would  implement  and  the 
measurable  goals  for  the  minimum 
control  measures  discussed  previously. 
In  reviewing  NOIs  submitted  by  the 
owners  or  operators  of  municipal 
systems,  the  NPDES  permitting 
authority  would  need  to  pay  particular 
attention  to  the  BMPs  and  measurable 
goals  identified  for  mimicipal  separate 
storm  sewer  systems  that  are  located  in 
impaired  watersheds.  Where  specific 
measurable  goals  to  satisfy  minimum 
control  measures  in  paragraphs  (b)(3) 
through  (b)(6)  of  §  122.34  (illicit 
discharges  detection  and  elimination, 
construction  site  storm  water  runoff  ' 
control,  post-construction  storm  water 
management  in  new  development  and 
redevelopment,  pollution  prevention/ 
good  housekeeping  for  municipal 
operations)  are  identified  in  an  NOI, 
these  goals  would  not  constitute  a 
condition  of  the  NPDES  permit,  unless 
EPA  or  the  State  has  provided  or  issued 
a  menu  of  regionally  appropriate,  field- 
tested  BMPs  that  it  believes  to  be  cost- 
effective.  EPA  has  limited  this  provision 
to  only  four  of  the  minimum  control 
measures  because  the  Agency  does  not 
believe  that  municipalities  need  the 
kind  of  technical  assistance  in 
developing  measurable  goals  for  public 
education  and  outreach  or  public 
involvement  that  might  be  essential  in 
determining  measurable  goals  for  the 
other  four  minimum  control  measures. 
Measurable  goals  for  the  two  minimum 
control  measiues  of  public  education 
and  outreach  and  public  involvement 
would  be  required  and  would  be 
enforceable  permit  conditions  even 
without  the  issuance  of  the  menu  of 
BMPs.  In  the  general  permit  NOI  or 
individual  permit  application,  the 
owner  or  operator  would  also  be 
required  to  identify  the  month  and  year 
in  which  the  owner  or  operator  would 
start  and  would  aim  to  complete  each  of 
the  minimum  control  measures  or 
indicate  the  frequency  of  the  action. 
The  NPDES  permitting  authority 
would  specify  a  time  period  (of  up  to 
five  years)  for  the  owner  or  operator  to 
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hilly  develop  and  implement  the 
program.  The  owner  or  operator  would 
also  be  reqwred  to  identify  in  the 
general  permit  NOI  or  individual  permit 
application  the  person  or  persons 
responsible  for  implementing  or 
coordinating  the  municipal  storm  water 
program.  EPA  intends  to  provide 
guidance  on  the  development  of  BMPs 
and  measurable  goals.  EPA  would  later 
modify,  update,  and  supplement  this 
guidance  based  on  the  assessments  of 
the  municipal  storm  water  program  and 
research  conducted  over  the  next  13 
years. 

EPA  seeks  comment  on  certain  permit 
application  provisions  identified  in 
today's  proposed  rule.  First,  EPA  seeks 
comment  on  the  potential  implications 
of  linking  the  enforceability  of 
measurable  goals  identified  in  an  NOI  to 
EPA/State  issuance  of  a  menu  of 
regionally  appropriate  BMPs.  EPA  also 
requests  comment  on  the  procedure  for 
issuing  a  regionally  appropriate  menu  of 
BMPs.  For  example,  the  menu  could  be 
developed  and  published  concurrently 
with  the  general  permit  or  prior  to  or 
after  issuance  of  the  general  permit. 
Furthermore,  commenters  have  raised 
concerns  that  if  measurable  goals 
become  enforceable  permit  conditions 
without  a  menu  of  BMPs  first  being 
issued,  the  owner  or  operator  of  the 
municipal  system  would  only  propose 
easily  attainable  goals  that  might  not 
achieve  higher  levels  of  water  quality 
protection.  Conversely,  municipalities 
are  concerned  that  measurable  goals  not 
become  enforceable  permit 
requirements  until  the  permitting 
authority  determines  that  they  are,  in 
fact,  achievable  through  the  use  of  cost- 
effective  BMPs.  EPA  seeks  comment  on 
these  concerns.  Finally,  EPA  seeks 
comment  on  how  an  NOI  form  might 
best  be  formatted  to  allow  for 
measurable  goal  information  (e.g., 
through  the  use  of  check  boxes  or 
narrative  descriptions)  while  taking  into 
account  the  need  to  facilitate  computer 
tracking. 

c.  Evaluation  and  Assessment 

Under  today's  approach,  owners  or 
operators  would  be  required  to  evaluate 
the  appropriateness  of  their  identified 
BMPs  and  progress  toward  achieving 
their  identified  measiu-able  goals.  The 
purpose  of  this  evaluation  is  to 
determine  whether  or  not  the  owner  or 
operator  is  meeting  the  requirements  of 
the  minimum  control  measures 
identified  in  today's  proposal.  The 
NPDES  permitting  authority  would  be 
responsible  for  determining  whether 
any  monitoring  needs  to  be  conducted 
and  could  require  monitoring  in 
accordance  with  State/Tribe  monitoring 


plans  appropriate  to  the  watershed.  EPA 
does  not  encourage  requirements  for 
"end-of-pipe"  monitoring  for  regulated 
small  municipal  storm  sewer  systems. 
Rather,  EPA  encourages  permitting 
authorities  to  carefully  examine  existing 
ambient  water  quality  and  assess  data 
needs.  Permitting  authorities  should 
consider  a  combination  of  physical, 
chemical,  and  biological  monitoring  or 
the  use  of  other  environmental 
indicators  such  as  excaedance 
frequencies  of  water  quality  standards, 
impacted  dry  weather  flows,  increased 
flooding  frequency,  and  fish  assemblage. 
(Claytor,  R.  and  W.  Brown.  1996. 
Environmental  Indicators  to  Assess 
Storm  Water  Control  Programs  and 
Practices.  Center  for  Watershed 
Protection,  Silver  Spring,  MD.)  Section 
n.L.,  Water  Quality  Issues,  disoisses 
monitoring  in  greater  detail. 

As  recommended  by  the 
Intergovernmental  Task  Force  on 
Monitoring  Water  Quahty  (ITFM),  the 
NPDES  permitting  authority  wouJd  be 
encouraged  to  consider  the  following 
watershed  objectives  in  determining 
monitoring  requirements:  (1)  to 
characterize  water  quality  and 
ecosystem  health  in  a  watershed  over 
time,  (2)  to  determine  causes  of  existing 
and  future  water  quality  and  ecosystem 
health  problems  in  a  watershed  and 
develop  a  watershed  management 
program,  (3)  to  assess  progress  of 
watershed  management  program  or 
effectiveness  of  pollution  prevention 
and  control  practices,  and  (4)  to  support 
documentation  of  compliance  with 
permit  conditions  and/or  water  quality 
standards.  With  these  objectives  in 
mind,  the  Agency  encourages 
participation  in  group  monitoring 
programs  that  would  take  advantage  of 
existing  monitoring  programs 
undertaken  by  a  variety  of  governmental 
and  nongovernmental  entities.  Many 
States  may  already  have  a  monitoring 
program  in  effect  on  a  watershed  basis. 
The  ITFM  report  is  included  in  the 
docket  for  this  proposal 
(Intergovernmental  Task  Force  on 
Monitoring  Water  Quality.  1995.  The 
Strategy  for  Improving  Water-Quality 
Monitoring  in  the  United  States:  Final 
Report  of  the  Intergovernmental  Task 
Force  on  Monitoring  Water  Quality. 
Copies  can  be  obtained  from:  U.S. 
Geological  Survey,  Reston,  VA.). 

EPA  expects  that  many  types  of 
entities  would  have  a  role  in  supporting 
group  monitoring  activities — including 
federal  agencies,  State  agencies,  the 
public,  and  various  classes  or  categories 
of  point  source  dischargers.  It  is 
possible  that  some  regulated  small 
municipal  separate  storm  sewer  systems 
would  need  to  contribute  to  such 


monitoring  efforts.  EPA  expects, 
however,  that  their  participation  in 
monitoring  activities  would  be 
relatively  limited.  For  purposes  of 
today's  proposal,  EPA  recommends  that, 
in  general,  small  municipalities  not  be 
required  to  conduct  in  the  first  permit 
term  any  additional  monitoring  beyond 
any  they  may  be  already  perfonning.  In 
the  second  and  subsequent  permit 
terms,  EPA  expects  that  some  limited 
ambient  monitoring  might  be 
appropriately  requked  tor  perhaps  half 
of  the  regulated  small  municipal 
separate  storm  sewer  systems.  EPA 
expects  that  such  monitoring  would 
only  be  done  in  several  discrete 
locations  for  relatively  few  pollutants  of 
concern.  EPA  does  not  anticipate  "end- 
of-pipe"  monitoring  requirements  for 
regulated  small  municipal  separate 
storm  sewer  systems.  EPA  seeks 
comment  on  this  approach,  particularly 
&t>m  the  perspective  of  dischargers 
other  than  small  municipalities,  on  the 
sharing  of  responsibility  for  the  support 
of  monitoring  activities. 

1.  Recordkeeping.  TTie  NPDES 
permitting  authority  would  be  required 
to  include  at  least  the  minimum 
appropriate  recordkeeping  conditions  in 
each  permit.  Additionally,  the  NPDES 
permitting  authority  could  specify  that 
permittees  develop,  maintain,  and/or 
submit  other  records  to  determine 
compliance  with  permit  conditions.  The 
owner  or  operator  would  need  to  keep 
these  records  for  at  least  3  years  but 
would  not  be  required  to  submit  records 
to  the  NPDES  permitting  authority 
unless  specifically  directed  to  do  so. 
The  owner  or  operator  would  be 
required  to  make  the  records,  including 
the  storm  water  management  program, 
available  to  the  public  at  reasonable 
times  during  regular  business  houirs  (see 
40  CFR  122.7  for  confidentiafity 
provision).  The  owner  or  operator 
would  also  be  able  to  a.ssess  a 
reasonable  charge  for  copying  and  to 
establish  advance  notice  requirements, 
not  to  exceed  2  business  days,  for 
members  of  the  public. 

a.  Reporting.  Under  today's  proposal, 
the  owner  or  operator  of  a  regulated 
small  municipal  separate  storm  sewer 
system  would  be  required  to  submit 
annual  reports  to  the  NPDES  permitting 
authority  for  the  first  permit  term.  For 
subsequent  permit  terms,  the  owner  or 
operator  would  need  to  submit  reports 
in  years  2  and  4  unless  the  NPDES 
permitting  authority  required  more 
frequent  reports.  EPA  determined  that 
annual  reports  would  be  needed  during 
the  first  5-year  permit  term  to  help 
permitting  authorities  in  track  and 
assess  the  development  of  municipal 
programs,  which  should  be  well 
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established  by  thi  end  of  the  initial 
term.  Information  contained  in  these 
reports  could  beittsed  to  respond  to 
public  inquiriesJ ' 

Hie  report  would  need  to  include  (1) 
the  status  of  compliance  with  permit 
conditions,  an  assessment  of  the 
appropriateness  of  identified  BMPs  and 
progress  toward  achieving  measurable 
goals  for  each  of  the  miniroiun  control 
measiues,  (2)  results  of  information 
collected  and  analyzed,  including 
monitoring  dataj  jf-any,  dining  the 
reporting  period!  (3)  a  siunmary  of  what 
storm  water  actiyities  the  permittee 
plans  to  undertalo  during  the  next 
reporting  cycle,  ^d  (4)  a  change  in  any 
identified  measurable  goal  or  goals  that 
apply  to  the  progiam  elements. 

The  NPDES  permitting  authority 
would  be  encoui»ged  to  use  a  brief  (e.g., 
two-page)  report||ig  format  to  facilitate 
compiling  and  a^yzing  the  data  fivm 
submitted  repmti^^  The  permitting 
authority  would  use  the  reports  in 
evaluating  compUance  with  permit 
conditions  and.  Where  necessary,  would 
modify  the  permit  conditions  to  address 
changed  OMiditioQs.  EPA  requests 
comment  on  the  appropriate  content  of 
the  reports  and  the  timing  of  the 
submittal.  ;  | 

Hi.  Permit- As-M-Shield.  Section 
122.36  describes  the  NPDES  "permit-as- 
a-shield"  coverage  ofiieied  by  section 
402(k)  of  the  CWA.  Section  402(k} 
provides  that  coinpliance  with  an 
NPDES  permit  wiould  be  deemed 
compliance,  for  purposes  of 
enforcement  unqer  CWA  sections  309 
and  505,  with  cWa  sections  301,  302, 
306,  307,  and  403.  except  for  any 
standard  imposed!  under  section  307  for 
toxic  pollutants  ibjiuious  to  human 
health.  I 

EPA's  Policy  Sutement  on  Scope  of 
Discharge  Authorization  and  Shield 
Associated  with  NPDES  Permits,  issued 
dn  July  1, 1994,  amd  revised  by  EPA's 
policy  memoranqiun  on  the  same 
subject  issued  oni  April  11,1995, 
provides  addition!  tl  information  on  this 
matter. 

d.  Other  Applicab  le  NPDES 
Requirements 

Any  NPDES  pe  r  mit  issued  to  an 
owner  or  operator  of  a  regulated  small 
municipal  separate  storm  sewer  system 
would  also  need  tb  include  other 
applicable  NPDES  permit  requirements 
and  standard  conditions,  specifically 
those  requirements  and  conditions  at  40 
CFR  122.41  through  122.49  (EPA 
recognizes  that  renKirting  requirements 
for  regulated  small  municipal  separate 
storm  sewer  systei^s  would  be  governed 
by  proposed  §  122134  and  not  the 
existing  requireme^nts  for  medium  and 


large  municipal  separate  storm  sewer 
systems  at  §  122.42(c)).  In  addition,  the 
NPDES  permitting  authority  is 
encouraged  to  consult  the  Interim 
Permitting  Approach,  issued  on  August 
1, 1996.  llie  disciission  on  the  Interim 
Permitting  Approach  in  Section  II.L.1, 
Water  Quality  Standards,  provides  more 
information.  Members  of  tne  municifwl 
caucus  expressed  considerable  concern 
that  imposing  these  conditions  would, 
in  efiisct,  undermine  the  intent  of  the 
program  developed  in  consultation  with 
the  Storm  Water  Phase  n  FACA 
Subcommittee — to  develop  a  program 
with  a  simplified  set  of  permit 
requirements  based  on  the 
implementation  of  BMPs.  EPA  does  not 
believe  that  this  is  a  concern.  The 
provisions  of  §§  122.41  through  122.49 
establish  permit  conditions  and 
limitations  that  are  broadly  applicable 
to  the  entire  range  of  NPDES  permits. 
These  provisions  should  be  interpreted 
in  a  manner  that  is  consistent  with 
provisions  that  address  specific  classes 
or  categories  of  discharges.  For  example, 
§  122.44(d)  is  a  general  requirement  that 
each  NPDES  permit  shall  include 
conditions  to  meet  water  quality 
standards.  This  requirement  would  be 
met  by  die  specific  approach  outlined  in 
today's  proposal  for  the  implementation 
of  BMPs  as  the  most  appropriate  form  of 
effluent  limitations  to  satisfy  technology 
requirements  and  water  quality-based 
requirements  (see  the  introduction  to 
Section  II.H.3,  Municipal  Permit 
Requirements,  Section  II.H.3.g, 
Reevaluation  of  Rule,  and  the 
discussion  of  the  Interim  Permitting 
Policy  in  Section  II.L.l.a.  below). 

e.  Enforceability 

NPDES  permits  are  federally 
enforceable.  Violators  may  be  subject  to 
the  enforcement  actions  and  penalties 
described  in  CWA  sections  309.  504, 
and  505  or  under  appropriate  State  or 
local  law.  Compliance  with  a  permit 
issued  pursuant  to  section  402  of  the 
Clean  Water  Act  would  be  deemed 
compliance,  for  piuposes  of  sections 
309  and  505,  with  sections  301,  302, 
306.  307,  and  403  (except  any  standard 
imposed  under  section  307  for  toxic 
pollutants  injurious  to.  human  health). 

f.  Deadlines 

Under  §  122.32(a)(1)  of  today's 
proposed  rule,  which  automatically 
designates  all  small  mimicipal  separate 
storm  sewers  located  in  an  "urbanized 
area,"  owners  or  operators  of  regulated 
small  municipal  separate  storm  sewer 
systems  would  need  to  seek  coverage 
under  an  NPDES  permit  within  3  years 
and  90  days  fi-om  the  date  of  publication 
of  the  final  rule.  Assuming  a  March  1, 


1999,  final  rule,  the  resulting  deadline 
would  be  May  31,  2002— this  allows  90 
days  after  the  issuance  of  a  general 
permit  to  submit  the  NOI.  Chvners  or 
operators  of  regulated  small  municipal 
separate  storm  sewer  systems  that 
choose  to  be  a  co-p>ermittee  with  an 
adjoining  municipality  or  other 
governmental  entity  with  an  existing 
NPDES  storm  water  permit  would  need 
to  apply  for  a  modification  of  that 
permit  by  May  31,  2002— allowing  for 
90  days  as  well.  EPA  recognizes  that  the 
use  of  the  "latest"  Decennial  Census  by 
the  Biueau  of  the  Census  as  a  basis  for 
nationwide  designation  raises  an  issue 
regarding  applicable  deadlines  for 
mimicipalities  brought  into  the  program 
due  to  2000  Census  calculations.  EPA 
proposes  that  small  mimicijptal  separate 
storm  sewer  systems  that  are 
automatically  designated  as  of  the  2000 
Census  would  need  to  seek  coverage 
under  an  NPDES  permit  within  3  years 
and  90  days  from  the  date  of  publication 
of  the  final  rule.  Since  the  official 
Biueau  of  the  Census  urbanized  area 
calculation  for  the  2000  Census  is 
expected  to  be  published  by  August 
2001,  this  proposed  deadline  would 
allow  the  afiiected  municipalities  to 
have  approximately  9  months  notice  to 
prepare  for  compliance  under  the 
applicable  permit.  EPA  invites  comment 
on  this  proposed  deadline  for 
municipalities  affected  by  the  2000 
Census.  EPA  also  seeks  comment  on  the 
appropriateness  of  the  range  of  time 
allowed  for  regulated  small  municipal 
separate  storm  sewer  systems  to  prepare 
an  NOI  or  permit  application,  which 
varies  from  3  years  and  90  days  (if 
automatically  designated  by  the  1990 
Census)  to  60  days  (if  designated  by  the 
NPDES  permitting  authority  under 
proposed  §  122.32(a)(2)),  with  9  months 
in  between  (if  automatically  designated 
by  the  2000  Census). 

As  stated  above,  owners  or  operators 
of  regulated  small  municipal  separate 
storm  sewer  systems  designated  by  the 
NPDES  (wrmitting  authority  on  a  local 
basis  under  §  122.32(a)(2)  would  need  to 
seek  coverage  under  an  NPDES  permit 
within  60  days  of  notice,  unless  the 
NPDES  permitting  authority  specifies  a 
later  date.  EPA  seeks  comment 
specifically  on  whether  60  days 
provides  adequate  time  for  the 
preparation  of  an  NOI  or  permit 
application  or  if  a  90  day  time  period 
would  be  mcMe  appropriate. 

g.  Reevaluation  of  Rule 

The  municipal  caucus  of  the  Storm 
Water  Phase  II  FACA  Subcommittee 
asked  EPA  to  demonstrate  its 
commitment  to  revisit  today's  proposed 
rule  as  it  applies  to  municipal  separate 
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storm  sewer  systems  and  make  changes 
where  necessary  after  evaluating  the 
storm  water  program  and  researching 
the  effectiveness  of  municipal  BMPs. 
Today.  EPA  is  proposing  §  122.37  to 
commit  the  Agency  to  revisit  the 
regulations  for  the  municipal  storm 
water  program,  at  §§  122.32  through 
122.26  and  123.35,  after  completion  of 
the  first  two  permit  terms.  The  Agency 
intends  to  use  this  time  to  work  closely 
with  stakeholders  on  research  efforts. 
Gathering  and  analyzing  data  related  to 
the  storm  water  program,  including  data 
regarding  the  effectiveness  of  BMPs. 
during  this  time  would  be  critical  to 
EPA's  storm  water  program  evaluation. 
The  Agency  does  not  intend  to  change 
today's  proposed  NPDES  municipal 
storm  water  program  until  the  end  of 
this  period,  except  under  the  following 
circumstances:  a  court  decision  requires 
changes;  a  technical  change  is  necessary 
for  implementation;  or  the  CWA  is 
modified,  thereby  requiring  changes. 
After  careful  analysis,  the  Agency  might 
also  consider  changes  from  consensus- 
based  stakeholder  requests  for  newly 
regulated  municipal  systems.  EPA 
would  apply  the  August  1,  1996,  Interim 
Permitting  Approach  to  today's 
proposed  program  during  this  interim 
period  and  would  encourage  all 
permitting  authorities  to  use  this 
approach  in  storm  water  permits  for 
newly  regulated  municipal  systems  and 
in  determining  municipal  requirements 
under  a  TMDL  approach.  After  careful 
consideration  of  the  data.  EPA  would 
make  modifications  as  necessary.  EPA  is 
seeking  comment  on  the  proposal  to  re- 
evaluate the  rule  after  13  years  from  the 
date  of  publication  of  the  final  rule  (i.e., 
following  the  completion  of  the  first  two 
permit  terms). 

In  addition,  proposed  §  122.37  states 
that  EPA  strongly  recommends  that  no 
additional  requirements  beyond  the 
minimum  control  measures  be  imposed 
on  regulated  municipal  separate  storm 
water  systems  without  the  agreement  of 
the  affected  municipal  separate  storm 
water  system,  except  where  adequate 
information  exists  in  approved  TMDLs 
or  equivalents  of  TMDLs  to  develop 
more  specific  measures  to  protect  water 
quality  or  until  EPA's  comprehensive 
evaluation  is  completed.  The  wasteload 
allocations  that  form  part  of  approved 
TMDLs  or  equivalents  of  TMDLs  would 
constitute  "adequate  information  to 
develop  more  specific  conditions  or 
limitations  to  meet  water  quality 
standards."  EPA  regulations  at  40  CFR 
122.44(d)(l)(vii)  currently  require  that 
effluent  limits  in  NPDES  permits  be 
consistent  with  assumptions  and 
requirements  of  any  available  wasteload 


allocations  for  the  discharge  contained 
in  EPA-approved  TMDLs.  Consequently, 
where  wasteload  allocations  have  been 
established  for  a  municipal  storm  water 
source  in  approved  TMDLs,  the  permit 
would  need  to  include  terms  and 
conditions  consistent  with  the 
assumptions  and  requirements  of  the 
wasteload  allocations.  These  terms  and 
conditions  might  include  non-numeric 
requirements,  such  as  implementation 
of  BMPs  coupled  with  some  means  to 
monitor  effectiveness,  if  they  are 
consistent  with  the  assumptions  and 
requirements  of  the  conditions  of  the 
wasteload  allocations. 

/.  Other  Designated  Storm  Water 
Discharges 

1.  Background 

Under  section  402(p)(6),  EPA  is 
proposing  to  regulate  categories  of  storm 
water  discharges  in  addition  to  the 
municipal  separate  storm  sewer  systems 
described  earlier.  The  proposal  would 
designate  certain  construction  activities 
for  regulation  as  "storm  water 
discharges  associated  with  other 
activity."  Specifically,  such  discharges 
would  include  storm  water  discharges 
from  construction  sites  disturbing  equal 
to  or  greater  than  1  acre  and  less  than 
5  acres,  unless  the  NPDES  permitting 
authority  waives  the  applicatipn 
requirements. 

Today's  action  also  would  maintain 
the  existing  application  deadline  ft-om 
the  August  7, 1995,  rule  for  municipally 
owned  or  operated  sources  of  industrial 
storm  water  exempted  from  the  October 

1,  1994,  compliance  deadline  by  the 
Intermodal  Surface  Transportation  and 
Efficiency  Act  of  1991  (and  the  Water 
Resources  Development  Act  of  1992). 
The  proposed  regulation,  including 
application  deadlines,  for  each  of  these 
classes  is  further  explained  below. 

2.  Construction 

Today's  proposal  to  regulate  certain 
storm  water  discharges  from 
construction  sites  disturbing  less  than  5 
acres  is  consistent  with  the  9th  Circuit 
remand  in  NRDC  v.  EPA,  966  F.2d  1292 
(9th  Cir.  1992).  In  that  case,  the  court 
remanded  portions  of  the  existing  storm 
water  regulations  related  to  discharges 
from  construction  sites.  The  existing 
regulations  define  "storm  water 
discharges  associated  with  industrial 
activity"  to  include  only  those  storm 
water  discharges  from  construction  sites 
disturbing  5  acres  or  more  of  total  land 
area  (see  40  CFR  122.26(b)(14)(x)).  In  its 
decision,  the  court  concluded  that  the  5- 
acre  threshold  was  improper  because 
the  Agency  had  failed  to  identify 
information  "to  support  its  perception 


that  construction  activities  on  less  than 
5  acres  are  non-industrial  in  nature" 
(966  F.2d  at  1306).  The  coiul  remanded 
the  exemption  to  EPA  for  further 
proceedings  (966  F.2d  at  1310).  EPA's 
objectives  in  today's  proposal  include 
an  effort  to  (1)  address  the  9th  Circuit 
remand,  (2)  address  water  quality 
concerns  associated  with  construction 
activities  that  distiu-b  less  than  5  acres 
of  land,  and  (3)  balance  conflicting 
recommendations  and  concerns  of 
stakeholders. 

EPA  responded  to  the  9th  Circuit's 
request  for  further  proceedings  by 
consulting  with  the  Storm  Water  Phase 
II  FACA  Subcommittee  regarding 
possible  approaches  for  addressing  the 
remanded  provision.  Although  the 
Subcommittee  was  not  able  to  reach 
consensus  on  any  of  the  issues  relating 
to  the  construction  remand, 
Subcommittee  members  provided 
considerable  feedback  concerning  a 
variety  of  possible  approaches.  Today's 
proposal  represents  the  Agency's  effort 
to  balance  the  concerns  raised  by 
various  subcommittee  representatives. 
This  proposal  would  designate 
discharged  from  construction  activities 
that  disturb  between  1  and  5  acres  as 
"discharges  associated  with  other 
activity"  under  section  402(p)(6),  rather 
than  as  "discharges  associated  with 
industrial  activity"  under  section 
402(p)(2)(B).  Although  a  size  criterion 
alone  may  be  an  indicator  of  whether 
runoff  ftt)m  construction  sites  between  1 
and  5  acres  is  "associated  with 
industrial  activity,"  the  Agency  is 
instead  proposing  to  rely  on  a  size 
threshold  in  tandem  with  provisions 
that  allow  for  designations  and  waivers 
based  on  potential  for  "predicted  water 
quality  impairments"  to  regulate  such 
construction  sites  under  section 
402(pj(6)  for  the  sake  of  simplicity  and 
certainty  and,  most  importantly,  to 
protect  water  quality  consistent  with  the 
mandate  of  section  402(p){6).  The 
proposal  would  include  extended 
application  deadlines  for  this  new 
category  of  dischargers  under  the 
authority  of  section  402(p)(6)  (see  * 
122.26(e)(l)(iii)).  The  proposed 
designation  would  also  be  consistent 
with  EPA's  earlier  proposal  to  regulate 
this  category  of  discharges  as 
"discharges  associated  with  industrial 
activity"  (55  FR  48035-36). 

Today's  proposal  would  designate 
storm  water  discharges  from  certain 
construction  sites  under  5  acres  for 
regulation  based  on  the  authorities  of 
section  402(p)(6)  because  such  sources 
should  be  regulated  to  protect  water 
quality.  Section  I.A.I.,  under 
Construction  Site  Runoff,  provides  a 
detailed  discussion  of  water  quality 
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impacts  result  i  tg  from  construction  site 
storm  water  n^ioff.  Under  section 
402(p)(6),  such  designation  also  carries 
with  it  "expeditious  deadlines,"  which 
are  important  to  ensure  a  nationally 
consistent  tim^period  for  the 
development  md  implementation  of  a 
program  to  regulate  these  sources.  EPA 
invites  comment  on  how  the  Agency 
should  codify  tliis  proposed 
designation,  as  jwell  as  the  statutory 
basis  upon  whl^h  EPA  should  rely  for 
regulation  of  siorm  water  discharges 
from  construction  sites  less  than  5  acres. 

The  proposed  regulatory  changes  for 
storm  water  coji)struction  activities  are 
not  proposed  ipj  the  same  "question  and 
answer"  formait;as  the  other  regulations 
proposed  becapise  "storm  water 
discharges  assotiated  with  other 
activity"  would  be  included  as  a  new 
categoiy  of  dischargers  in  the  NPDES 
regulations  for^torm  water. 

a.  Scope 

The  definiti(  1 1  of  "storm  water 
discharges  ass(^dated  with  other 
activity"  would  include  construction 
activities,  including  clearing,  grading, 
and  excavating  Activities,  that  result  in 
the  disturbance  of  equal  to  or  greater 
than  1  acre  and  less  than  5  acres  (see 
new  language  at  §  122.26(b)(15)).  Such 
activities  might  include  road  building; 
construction  o^  residential  houses,  ofBce 
buildings,  or  ii^dustrial  buildings:  or 
demolition  actwity.  Sites  disturbing  less 
than  1  acre  woiijd  be  included  if  they 
were  part  of  a  'jlarger  common  plan  of 
development  or  sale"  with  a  planned 
disturbance  of  equal  to  or  greater  than 
1  and  5  acres.  A  "larger  common  plan 
of  development  |or  sale"  would  mean  a 
contiguous  area  Iwhere  multiple  separate 
and  distinct  coptruction  activities 
might  be  occurring  at  different  times  on 
different  schedules  under  one  plan  (e.g.. 
a  housing  devel j>pment  of  five  V.  acre 
lots)  (§  122.26(li.)(15)(i)(A)).  Such  sites 
would  be  required  to  seek  coverage 
under  an  NPDbS  permit  regardless  of 
the  niunber  of  ijots  in  the  larger  plan 
because  designation  for  permit  coverage 
would  be  based  pn  the  total  amount  of 
disturbed  land  Urea.  This  proposed 
designation  att^inpts  to  address  the 
potential  cumubtive  effects  of 
niunerous  consmiction  activities 
concentrated  in  a  given  area.  These 
requirements  wiould  not  apply  to 
agricultural  or  ^^vicultural  activities, 
which  are  exenipt  from  NPDES  permit 
requirements  under  40  CFR  122.3. 

Although  all  construction  sites  less 
than  5  acres  cou)d  have  a  significant 
water  quality  in  i^act  cumulatively,  EPA 
today  is  propos  <ig  to  require  that  only 
construction  sit  as  that  disturb  land 
equal  to  or  grea  :i  ir  than  1  acre  seek 


coverage  imder  an  NPDES  permit. 
Categorical  regulation  of  construction 
below  this  l-acre  threshold  would 
overwhelm  the  resources  of  permitting 
authorities.  The  NPDES  permitting 
authority  could,  however,  designate  for 
regulation  those  construction  activities 
that  disturb  below  1  acre  of  land  if  a 
watershed  or  other  local  assessment 
indicated  the  need  to  do  so. 
Furthermore,  the  permitting  authority 
could  designate  any  other  construction 
activity  "based  on  the  potential  for 
adverse  impact  on  water  quality  or  for 
significant  contribution  of  pollutants" 
(see  new  §  122.26(a)(9)(i)(D)  and 
§122.26(b)(15)(i)(B)). 

The  proposed  l-acre  threshold  is 
based  on  a  balanced  consideration  of 
recommendations  from  numerous 
stakeholders  participating  in  the  Storm 
Water  Phase  II  FACA  Subcommittee 
process.  In  today's  proposed  rule,  EPA 
is  attempting  to  regulate  additional 
construction  sites  to  better  protect  the 
nation's  waters,  while  remaining 
sensitive  to  a  concern  that  the  Agency 
not  regulate  construction  sites  that 
might  not  have  adverse  water  quality 
impacts.  EPA  believes  that  today's 
proposal  would  successfully  accomplish 
this  objective  by  coupling  a  l-acre 
threshold  that  includes  waiver  options 
for  sites  that  have  been  determined  not 
to  impact  water  quality  with  the        / 
provision  that  allows  the  designation 
authority  to  include  sites  below  1  acre 
that  do  impact  water  quality. 
Specifically,  construction  activity  equal 
to  or  greater  than  1  acre  and  less  than 
5  acres  would  be  automatically 
designated  except  in  those 
circumstances  where  owner  or  operator 
certifies  that  any  of  three  specific  waiver 
circumstances  (described  below)  would 
apply.  As  mentioned  previously, 
construction  activity  ^at  disturbs  less 
than  1  acre  would  not  be  automatically 
designated,  but  the  NPDES  permitting 
authority  could  designate  such  areas  for 
permitting  where  there  is  reason  to 
believe  that  impacts  to  water  quality  are 
likely  to  occur  from  activity  on  these 
sites.  For  example,  if  a  trout  hatchery 
area  is  located  downstream  bom  the 
proposed  less  than  l-acre  site,  the 
permitting  authority  wbuld  likely  want 
to  control  the  construction  activity's 
impact  on  trout  egg  survival.  EPA 
believes  that  coupling  categorical 
designations  with  waivers  would  be 
necessary  to  address  the  challenge  of 
providing  a  technical  justification  for  a 
nationwide  size  threshold  considering 
the  hydrologic.  climatologic, 
geographic,  and  geologic  variations 
nationwide.  EPA  invites  comment 
regarding  this  approach. 


EPA  also  examined  alternative  size 
thresholds,  including  0.5  acre,  1  acre, 
and  2  acres.  EPA  had  difficulty 
evaluating  the  alternative  size 
thresholds  because,  while  directly 
proportional  to  the  size  of  the  disturbed 
site,  the  water  quality  threat  posed  by 
construction  sites  of  di%ring  sizes 
varies  nationwide,  depending  on  the 
local  climatological,  geological, 
geographical,  and  hydrological 
influences.  In  the  interest  of  nationwide 
consistency,  EPA  does  not  propose  to 
allow  permitting  authorities  to  set  their 
own  size  thresholds.  By  selecting  the  1 
acre  size  threshold  coupled  with 
waivers  and  designation,  EPA  sought  to 
make  the  regulation  consistent  on  a 
national  basis  and  to  also  provide 
permitting  authorities  with  the 
opportunity  to  further  designate  those 
activities  causing  water  quality 
impairments  regardless  of  site  size. 
Thus,  oversight  of  discharges  from 
construction  site  activities  less  than  5 
acres  would  be  consistent  on  a  national 
basis  and  would  ultimately  allow  local 
authorities  to  address  those  activities 
causing  water  quality  impairment 
regardless  of  any  cutoff  or  threshold 
acreage. 

b.  Waivers 

Under  the  proposal,  NPDES 
permitting  authorities  would  have  the 
option  of  providing  a  waiver  to 
construction  site  owners  or  operators 
from  permit  requirements  in  three 
circumstances.  The  first  waiver  would 
be  based  on  "low  predicted  rainfall 
potential."  The  permitting  authority 
would  determine  which  times  of  year,  if 
any,  the  waiver  opportunity  would  be 
available  for  construction  sites  based  on 
a  table  of  R  values  published  in  the  U.S. 
Department  of  Agriculture  (USDA) 
Agricultiu^  Handbook  703  (Renard, 
K.G.,  Foster,  G.R.,  Weesies,  G.A.. 
McCool,  D.K.,  and  D.C.  Yoder.  1997. 
Predicting  SoU  Erosion  by  Water:  A 
Guide  to  Conservation  Planning  with  the 
Revised  Universal  Soil  Loss  Equation 
(RUSLE).  U.S.  Department  of 
Agriculture  Handbook  703.  Copies  may 
be  obtained  from  USDA-ARS, 
Southwest  Watershed  Research  Center, 
2000  East  Allen  Road.  Tucson,  AZ 
85719.).  These  tables  summarize  average 
periodic  rainfall  data  on  a  geographic 
basis  throughout  the  United  States.  The 
second  waiver  would  be  based  on  "low 
predicted  soil  loss."  Under  this  waiver, 
the  permittee  would  apply  the  Revised 
Universal  Soil  Loss  Equation  (RUSLE)  to 
determine  whether  or  not  the  second 
waiver  would  be  available.  The  third 
waiver  would  be  based  on  a 
consideration  of  ambient  water  quality. 
This  waiver  would  be  available  after 
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development  and  implementation  of 
TMDLs  for  the  pollutants  of  concern 
from  storm  water  discharges  associated 
with  construction  site  storm  water 
runoff.  This  waiver  would  also  be 
available  after  development  and 
implementation  of  a  TMDL-like 
allocation  process  in  water  bodies  that 
are  not  impaired.  Note  that  TMDLs  are 
only  required  for  water  bodies  listed 
undierCWA  section  303(d). 

The  first  waiver  would  be  time- 
sensitive  and  would  be  dependent  on 
when  during  the  year  a  construction 
activity  takes  place,  how  long  it  lasts, 
and  the  expected  rainfall  during  that 
time.  The  waiver  is  intended  to  exempt 
the  requirements  for  a  permit  when  and 
where  the  permitting  authority  expects 
negligible  rainfall.  EPA  anticipates  that 
this  waiver  opportunity  would  respond 
to  concerns  about  the  requirement  for  a 
permit  when  it  does  not  rain,  especially 
in  the  arid  western  States.  Under  this 
waiver  provision,  the  permitting 
authority  could  identify  timeperiods 
when  construction  activity  could  be 
waived  from  permitting  requirements 
where  the  rainfall  erosivity  factor  ("R" 
in  the  Revised  Universal  Soil  Loss 
Equation  (RUSLE))  is  less  than  two 
during  the  period  of  construction 
activity  for  specific  areas  of  the  State. 
EPA  believes  that  those  areas  receiving 
negligible  rainfall  during  certain  times 
of  the  year  are  unlikely  to  have  storm 
water  events  that  would  adversely 
impact  receiving  streams  and, 
consequently,  BMPs  would  not  be 
necessary  on  those  smaller  sites.  This 
waiver  would  be  most  applicable  to  the 
arid  regions  of  the  country  where  the 
occurrence  of  rainfall  follows  a  cyclic 
pattern — between  no  rain  and  extremely 
heavy  rain.  Review  of  rainfall  records 
for  these  areas  indicates  that  there  are 
periods  (up  to  6  months)  during  which 
the  number  of  events  and  quantity  of 
rain  are  low  enough  that  storm  water 
runoff  from  small  sites  is  predicted  to  be 
minimal.  Default  conditions  that  were 
included  in  this  examination  consisted 
of  slope  length  (300  feet),  slope 
steepness  (3%),  soil  type  (silt),  no 
natural  cover  material,  and  no  erosion 
control  practices  in  place. 

The  second  option  for  a  waiver  would 
be  based  on  "low  predicted  soil  loss" 
and  would  be  available  where 
application  of  the  RUSLE  by  the 
permittee  indicated  negligible  predicted 
soil  loss.  Developed  initially  by  the 
USDA  as  a  predictive  tool  to  evaluate 
the  potential  for  soil  loss  from 
agricultural  lands  at  various  times  of  the 
year  and  on  a  regional  basis,  the 
Universal  Soil  Loss  Equation  (USLE) 
was  identified  as  a  technique  which 
could  be  useful  in  predicting 


construction  site  soil  losses  in  the  early 
1970s  (Wischmeir  and  Meyer,  1973). 
USLE  is  a  widely  used  and  easily 
accessible  equation  which  predicts  soil 
loss  from  four  variables;  rainfall 
erosivity,  soil  erodibility,  length  of 
slope,  and  steepness  of  slope.  A 
refinement  of  USLE  is  reflected  in  the 
Revised  Universal  Soil  Loss  Equation 
(RUSLE),  which  provides  a  broader 
range  of  data  within  the  individual 
variable.  Several  permitting  authorities 
have  recommended  the  utilization  of  the 
USLE  or  RUSLE  for  predicting 
construction  site  soil  losses  in  their 
guidance  documents  that  support 
implementation  of  the  existing  storm 
water  program. 

Today,  EPA  is  proposing  a  modified 
use  of  the  equation  for  purposes  of 
predicting  soil  erosion  rate^from  small 
construction  sites  using  the  RUSLE.  The 
equation  comprises  the  variables  rainfall 
erosivity  (R),  soil  erodibility  (K).  slope 
length  (L),  slope  steepness  (S),  cover- 
management  factor  (C),  and  the  support 
practice  factor  (P).  The  equation  is: 
ARKLSCP 

where  A  is  the  average  soil  erosion  rate 
in  tons  per  acre  per  year.  This  waiver 
provision  would  be  applicable  on  a 
case-by-case  basis  where  the  annual  soil 
loss  rate  for  the  period  of  construction 
for  a  site  would  be  less  than  2  tons/acre/ 
year.  The  annual  soil  loss  rate  of  less 
them  2  tons/acre/year  would  be 
calculated  throu^  the  use  of  the 
equation,  assuming  the  constants  of  no 
groimd  cover  and  no  runoff  controls  in 
place.  For  the  purposes  of  today's 
proposal,  RUSLE  would  be  used  to 
predict  where  storm  water  discharges 
associated  with  construction  activity 
(i.e.,  soil  disturbance  through  clearing, 
grading,  and  excavating  would  not  be 
expected  to  adversely  affect  water 
quality.) 

The  third  waiver  would  be  available 
where  the  State  (or  EPA)  has  completed 
either  wasteload  allocations  that  are  part 
of  TMDLs  that  address  the  pollutants  of 
concern  or  a  comprehensive  watershed 
plan,  implemented  for  the  water  body, 
in  which  the  equivalents  of  TMDLs  have 
been  done  as  part  of  the  watershed  plan 
addressing  the  pollutants  of  concern 
from  construction  activities.  The 
permitting  authority  would  need  to 
reflect  relevant  components  of  the 
comprehensive  watershed  plan  or 
TMDLs  in  NPDES  permits.  The 
watershed  plan,  or  TMDLs,  would  need 
to  demonstrate  with  reasonable 
assurance  that  load  reductions  take 
place  pursuant  to  CWA  section  303(d) 
and  that  such  discharge  does  not  cause 
or  have  a  potential  to  cause  water 
quality  impacts.  In  determining  this 


waiver,  EPA  (if  the  NPDES  permitting 
authority)  might  rely  on  a  State's 
wasteload  allocations  that  are  part  of 
TMDLs  or  a  State's  comprehensive 
watershed  plan  in  which  the 
equivalents  of  TMDLs  has  been  done  as 
part  of  the  watershed  plan.  To  qualify 
for  this  waiver  option,  the  owner  or 
operator  would  need  to  certify  that  the 
construction  activity  will  take  place, 
and  storm  water  discharges  will  occur, 
within  an  area  covered  either  by  the 
TMDLs  or  comprehensive  watershed 
plan.  By  using  the  term  "comprehensive 
watershed  plan,"  EPA  recognizes  that 
TMDLs  address  "impaired  waters"  and 
that  there  may  be  TMDL-like  activities 
on  waters  that  are  not  found  to  be 
"impaired."  It  is  expected  that  when 
TMDLs  are  done  there  may  be  a 
determination,  in  some  cases,  that 
certain  classes  of  sources  such  as  small 
construction  sites  would  not  have  to 
control  their  contribution  of  pollutants 
of  concern  to  the  waterbody  in  order  for 
it  to  be  in  attainment  (i.e.,  Uiese  sources 
are  not  assigned  wasteload  allocations) 
and,  therefore,  implementation  of  storm 
water  controls  would  not  be  necessary 
under  today's  proposed  storm  water 
program. 

HPA  is  continuing  to  review  technical 
information  to  determine  whether  the 
waiver  thresholds  for  rainfall  erosivity 
and  annual  soil  loss  are  the  appropriate 
thresholds.  The  agency  is  also  interested 
in  comment  regarding  the  feasibility  of 
these  waiver  provisions.  For  example, 
concerns  have  been  raised  that 
application  of  the  second  waiver  (case- 
by-case  basis  where  the  annual  soil  loss 
rate  for  the  period  of  construction  for  a 
site  would  be  less  than  2  tons/acre/year) 
might  not  sufficiently  protect  sensitive 
ecosystems  or  species.  Impacts  from  fine 
sediment  could  be  heightened  for  coral 
reef  systems  or  for  extremely 
oligotrophic  systems,  such  as  Lake 
Tahoe  in  Nevada  or  Crater  Lake  in 
Oregon  (see  the  general  discussion  of 
construction  impacts  in  Section  I.A.I., 
Construction  Site  Runoff).  In  addition, 
concerns  have  been  raised  that  the 
second  waiver  provision  would  be  too 
complicated  and,  thus,  misapplied 
because  the  variables  and  assumptions 
in  the  RUSLE  would  be  misinterpreted 
or  misrepresented.  EPA  encourages  the 
submission  of  data  and  other 
information  that  could  ensure  a  waiver 
process  that  is  fair  and  easily  applied 
while  providing  sufficient  protection  for 
sensitive  ecosystems. 

Preliminary  comments  on  the 
proposed  waiver  provisions  also  raised 
a  process  issue  regarding  how  a 
permittee  would  qualify  for  a  waiver. 
Today's  proposal  includes  a 
certification  process  whereby  the 
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permittee  Would  certify  to  the  NPDES 
permitting  authority  that  it  meets  the  " 
particular  waiver  criteria  or  waiver 
requirements  applicable  in  a  particular 
State  or  watershed  (see  proposed 
§  122.26{b)(15)(i)(AKlH3)).  EPA  invites 
comment  on  such  a  certification  process 
and  requests  comment  on  any  other 
similar  process  that  could  reduce  the 
waiver  processing  burden  for  the 
NPDES  p^fmitting  authority  and  the 
permittee  while  ensuring  that  waivers 
are  granted  only  for  those  circumstances 
applicable  [under  one  of  the  three  waiver 
options.    I  i 

EPA  also  seeks  comment  firom 
permitting  euthorities  on  how  they 
envision  the  process  of  implementing 
waivers  folr  construction  activity  based 
on  TMDLs  or  TMDL-type  assessments 
luider  watershed  plans. 

EPA  invites  comment  on  concerns 
that  waivers  might  be  improperly 
utilized  ir^  pn  effort  to  provide  relief  to 
regulated  entities  for  reasons  unrelated 
to  water  quality.  In  particular,  concerns 
have  been  naised  that  an  NPDES 
permitting  authority  might  redirect 
resources  fijom  other  environmental 
programs  m  order  to  develop  a 
watershed  i^pproach  that  promotes  the 
issuance  of  [the  greatest  possible  number 
of  waivers!  1 

In  addition  to  waivers,  the  Agency  is 
also  considering  possible  approaches  for 
providing  incentives  for  local 
decisionm^ng  that  would  limit  the 
adverse  water  quality  impact  associated 
with  uncontrolled  growth  in  a 
watershed..  In  situations  where  there  are 
special  conl|rols  or  incentives  (e.g. 
transferable  development  rights, 
traditional  neighborhood  development 
ordinances)  in  place  directing 
development  toward  compacl/mixed 
use  develofaknent  and  away  from 
wetlands,  ^pen  space,  or  other  protected 
lands,  it  mfy  be  possible  to  provide 
some  relief  io  small  construction  sites  in 
areas  of  less  dense  development, 
provided  tH)  it  the  average  development 
densities  are  very  low  (e.g.,  less  than 
one  unit  per  25  acres).  In  addition,  relief 
ht>m  requiinments  may  also  be 
appropriate  where  redevelopment 
construction  replaces  existing 
developmehl  and  the  new  development 
results  in  ajrtet  water  quality  benefit. 
This  tyi>e  of  incentive  could  be  a 
consideration  in  development  of  TMDLs 
by  State  or  local  authorities.  Based  on  a 
TMDL  that  jicognizes  that  the 
discharges  niom  areas  of  less 
developnieQt  do  not  cause  or  have 
potential  tojctause  water  quaHty  impacts, 
relief  from  small  construction  site 
permitting  ijt  quirements  could  be 
granted.  EPA  solicits  comment  on  this 
approach  and  any  other 


recommendations  for  the  use  of  such 
incentives. 

c.  Permit  Process  and  Administration 
As  with  any  owner  or  operator  of  a 
point  source  discharge,  the  operator  of 
the  construction  site  would  be 
responsible  for  applying  for  the  NPDES 
permit  as  required  by  §  122.21(b).  The 
operator  of  a  construction  activity 
would  be  the  party  or  parties  that  either 
individually  or  collectively  meet  the 
following  two  criteria:  (1)  operational 
control  over  the  site  specifications, 
including  the  ability  to  make 
modifications  in  the  specifications;  and 
(2)  day-to-day  operational  control  of 
those  activities  at  the  site  necessary  to 
ensure  compliance  with  permit 
conditions.  If  more  than  one  party  meets 
these  criteria,  then  each  party  involved 
would  need  to  be  a  co-p>ermittee  with 
any  other  operators.  The  operators  could 
be  the  owner,  the  developer,  the  general 
contractor,  or  individual  contractors. 

As  mentioned  previously,  the  Agency 
has  proposed  extended  application 
deadlines  for  small  construction  sites  at 
§  122.26(e)(l)(iii).  EPA  also  considered 
whether  NOk  should  be  required  of 
construction  sites  less  than  5  acres. 
Requiring  an  NOI  allows  for  greater 
accountability  by,  and  tracking  of, 
dischargers.  It  allows  for  better  outreach 
to  the  regulated  community,  uses  an 
existing  and  familiar  mechaniism,  and  is 
consistent  with  the  existing 
requirements  for  construction  activities. 
EPA  recognizes,  however,  the 
paperwork  burden  for  both  the  regulated 
community  and  regulators.  The  Agency 
is  proposing  not  to  specify  the  NOI 
requirements  for  NPDES  general  permits 
for  storm  water  at  §  122.28  to  address 
the  storm  water  discharges  from 
construction  activities  proposed  to  be 
regulated  at  §  122.26(b)(15).  EPA 
believes  that  this  approach  would 
provide  the  NPDES  permitting  authority 
with  the  discretion  to  decide  whether  or 
not  to  require  NOIs  for  construction 
activity  less  than  5  acres.  Thus,  the 
proposal  would  increase  flexibility  for 
the  permitting  authority  regarding 
program  implementation.  The  Agency 
invites  comment  on  whether  NOI 
submission  should  be  a  requirement  for 
general  permits  for  construction  activity 
less  than  5  acres. 

EPA  expects  that  the  vast  majority  of 
discharges  of  storm  water  associated 
with  other  activity  identified  in 
§  122.26(b)(15)  would  be  regulated 
through  general  permits.  In  the  event 
that  an  NPDES  permitting  authority 
decides  to  issue  an  individual 
construction  permit,  however,        * 
individual  application  requirements  for 
these  construction  sites  would  be  found 


at  §  122.26(c)(l){ii).  Except  for 
application  deadlines  and  NOIs  under 
general  permits,  the  permit  application 
requirements  would  be  identical  to 
those  applicable  to  storm  water 
discharges  associated  with  industrial 
activity  under  the  existing  NPDES  storm 
water  program.  EPA  proposes  to  revise 
§  122.26  accordingly.  For  any  discharges 
of  storm  water  associated  with  other 
activity  identified  in  §  122.26(b)(15)  diat 
are  not  authorized  by  a  general  permit, 
a  permit  application  made  pursuant  to 
§  122.26(c)  would  need  to  be  submitted 
to  the  Director  by  3  years  and  90  days 
after  issuance  of  the  final  rule.  All 
regulated  sources  would  be  required  to 
seek  coverage  under  an  NPDES  permit 
regardless  of  whether  they  discharge 
directly  to  waters  of  the  United  States  or 
through  a  municipal  separate  storm 
sewer  system  to  waters  of  the  United 
States. 

The  Storm  Water  Phase  11 FACA 
Subcommittee  also  identified  issues 
regarding  linear  construction  projects 
(e.g.,  roads,  highways,  pipelines)  that 
cross  several  jurisdictions.  Some 
Subcommittee  members  were  concerned 
about  having  to  comply  with  multiple 
sets  of  requirements  from  various 
jurisdictions,  including  multiple  local 
governments  and  States.  Because  EPA 
cannot  issue  NPDES  permits  in  States 
authorized  to  implement  the  NPDES 
program  and  because  EPA  cannot 
preempt  other  more  stringent  local  and 
State  requirements,  EPA  is  limited  in  its 
options  to  address  these  concerns.  EPA 
believes  that  the  option  for 
incorporating  by  reference  the  local  or 
State  requirements  (see  discussion  in 
Section  II.I.2.d.,  Cross-Referencing 
State/Local  Erosion  and  Sediment 
Control  Programs)  would  limit  the 
administrative  burden  on  the  operator 
responsible  for  discharges  from  linear 
construction  projects.  The  operator 
could  implement  the  most 
comprehensive  of  the  various 
requirements  for  the  whole  project  to 
avoid  differing  requirements  for 
different  sections  of  the  project%  In 
addition,  EPA  notes  that  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  that  are  regulated 
under  section  404  of  the  CWA  do  not 
require  NPDES  permits  (40  CFR 
122.3(b)). 

On  a  similar  note,  one  comment  or 
requested  exemptions  for  "routine 
maintenance"  activities  such  as 
repairing  potholes,  clearing  out  drainage 
ditches,  and  maintaining  fire  breaks, 
because  these  activities  often  involve 
rights-of-way  extending  across  multiple 
regulatory  jurisdictions.  The  commenter 
suggested  that,  at  most,  these  activities 
by  required  to  adhere  to  generic  best 
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management  practices.  The  Agency  is 
interested  in  comments  on  how  such  an 
exemption  would  work,  what  the 
criteria  for  such  an  exemption  would  be, 
and  the  appropriate  BMPs  for  such  sites. 

EPA  also  invites  comment  on 
recordkeeping  requirements  for  today's 
proposed  rule  regarding  construction. 
The  NPDES  program  requires  that  the 
entity  submitting  the  NOI  keep  its 
records  on  file  for  three  years.  Given 
that  some  smaller  construction  activities 
may  last  less  than  a  year,  some 
recommendations  suggest  that  this  file 
retention  requirement  be  modified  or 
deleted  for  such  sites.  EPA  invites 
comment  on  appropriate  and  reasonable 
recordkeeping  requirements. 

d.  Cross-Referencing  State/Local  Erosion 
and  Sediment  Control  Programs 

In  developing  the  permit 
requirements  for  designated 
construction  sites  less  than  5  acres, 
members  of  the  Storm  Water  Phase  11 
FACA  Subcommittee  asked  EPA  to  try 
to  minimize  redundancy  in  the 
construction  permit  requirements.  As 
previously  discussed  in  the 
Construction  Site  Storm  Water  Rimoff 
Control  discussion  (see  Section  II.H.3.a., 
Minimiun  Control  Measures),  the 
Agency  is  proposing  to  allow  permitting 
authorities  to  incorporate  by  reference 
the  requirements  of  qualifying  State, 
Tribal,  or  local  erosion  and  sediment 
control  programs.  The  NPDES 
permitting  authority  would,  of  course, 
retain  the  authority  to  deny  coverage 
under  the  general  NPDES  permit, 
disapprove  inclusion  of  alternative 
requirements  in  the  general  permit,  and 
could  require  that  designated  general 
permit  applicants  apply  for  an 
individual  NPDES  permit. 

EPA  envisions  tniat  this  incorporation 
by  reference  approach  would  apply  not 
only  to  the  proposed  newly  regulated 
storm  water  discharges  from 
construction  sites  between  1  and  5 
acres,  but  also  to  discharges  fi-om  larger 
construction  sites  already  covered  by 
the  existing  storm  water  regulations 
provided  the  program  meets  best 
available  technology  (BAT) 
requirements.  Under  existing 
regulations,  storm  water  discharges 
"associated  with  industrial  activity"  are 
subject  to  the  same  technology-based 
standards  as  any  other  discharge  under 
the  CWA  (except  publicly  owned 
treatment  works  and  municipal  separate 
storm  sewer  systems)  (see  CWA  section 
402(p)(3)(A)).  The  Agency  invites 
comment  on  whether  the  imposition  of 
controls  designed  to  satisfy  the 
proposed  §  122.34(b)  would  assure 
compliance  with  CWA  section 
402(p)(3)(A)  for  discharges  from 


construction  sites  over  5  acres.  Note  that 
the  Agency  does  not  intend  that 
incorporation  by  reference  of  qualifying 
programs  would  relieve  construction 
site  discharges  "associated  with 
industrial  activity"  from  the  applicable 
requirements  of  CWA  section  301. 

EPA  believes  that  this  approach 
would  best  balance  the  need  for 
consideration  of  specific  local 
requirements  and  local  implementation 
with  the  need  for  Federal  and  citizen 
oversight,  and  would  extend 
supplemental  NPDES  requirements  to 
construction  sites.  EPA  solicits 
comment  on  this  approach. 

In  a  somewhat  different  context, 
mimicipal  representatives 
recommended  that  construction 
activities  undertaken  by  municipalities 
be  covered  by  the  municipal  storm 
water  permit  rather  than  under  a 
separate,  distinct  storm  water  permit  for 
construction  activity.  The  Agency  agrees 
that  this  would  be  a  reasonable 
approach.  The  Agency  explored  several 
possible  ways  to  make  such  an  approach 
possible  during  the  development  of 
today's  proposal,  and  feels  that  there  are 
some  options  that  could  achieve 
program  objectives.  One  option  would 
be  to  simply  relieve  municipalities  that 
would  be  covered  under  today's 
proposal  of  requirements  to  submit  an 
NOI  for  the  general  permit  covering 
construction  activity.  Under  this  option, 
municipalities  would  still  be  subject  to 
both  types  of  permit,  but  would  be 
relieved  of  the  paperwork  associated 
with  filing  NOIs.  This  option  might 
require  a  revision  to  existing 
122.28(b)(2)(v).  Another  option  to 
address  this  concern  would  be  to  issue 
individual  permits  to  municipalities 
seeking  such  a  "one-stop  shopping" 
approach  that  would  include  provisions 
covering  the  municipal  storm  water 
program  and  construction  activity 
conducted  by  the  municipality.  Under 
such  an  option,  municipalities  might 
need  to  submit  individual  permit 
applications  and  the  NPDES  permitting 
authority  might  have  to  issue  many 
more  mimicipal  permits.  Under  a  third 
option,  the  general  permit  issued  to 
small  municipalities  would  include 
municipal  storm  water  program 
requirements  as  well  as  construction 
site  discharge  components.  This  option 
would  result  in  the  issuance  of  a  more 
complex  general  permit  than  EPA 
currently  envisions  for  small 
municipalities.  This  complexity  could 
be  minimized,  however,  by  organizing 
the  general  permit  into  distinct 
modules,  one  dealing  with  the  six 
minimum  measures,  one  with 
municipal  construction,  and  possibly 
one  with  municipal  industrial  facilities 


(see  Section  II.I.3,  "Other  Sources" 
below).  Alternatively,  mimicipal  general 
permits  could  potentially  reference 
provisions  included  in  construction 
general  permits.  As  a  practical  matter, 
the  controls  for  municipally-owned  or 
operated  construction  would 
presumably  dovetail  with  the 
requirements  of  the  municipal 
minimum  control  measure  for 
construction,  at  least  for  sites  between  1 
arid  5  acres  (construction  less  than  5 
acres  would  have  to  meet  BAT).  The 
Agency  seeks  further  input  on  these 
possible  approaches  and  others  that 
could  be  considered.  Specifically,  how 
would  such  an  approach  work,  what 
would  the  permit  look  like,  who  would 
be  covered,  and  what  would  be  the 
responsibilities  of  covered 
municipalities. 

In  a  similar  vein,  industrial 
representatives  recommended  that 
construction  activities  undertaken  by 
permitted  industrial  storm  water 
facilities  be  covered  by  the  industrial 
storm  water  permit.  Again,  the  Agency 
agrees  with  the  concept.  One  option 
contemplated  by  the  Agency  would  be 
to  include  in  industrial  storm  water 
permits  requirements  for  construction 
undertaken  by  permitted  industrial 
facilities.  Another  option  would  be  to 
cross-reference  construction  general 
permit  provisions  in  industrial  general 
permits.  The  Agency  seeks  comment  on 
these  possible  approaches  and  others 
that  could  be  considered. 

e.  Alternative  Approaches 

As  previously  discussed,  EPA  also 
examined  size  thresholds  other  than  one 
acre  for  regulation.  Although  a  range  of 
size  thresholds  was  mentioned  in 
stakeholder  comments,  no  data  were 
oR^ered  to  support  such  alternatives.  The 
Agency  solicits  comments  that  would 
assist  the  Agency  in  making  an 
informed  decision  as  to  an  appropriate 
threshold  related  to  environmental 
effect.  Alternatively,  the  Agency  also 
solicits  comment  on  an  approach  by 
which  only  those  construction  sites 
located  within  urbanized  areas  would 
be  automatically  subject  to  permitting 
requirements.  Under  such  an 
alternative,  small  construction  sites 
outside  urbanized  areas  would  not  be 
required  to  be  covered  by  an  NPDES 
permit  unless  specifically  designated  by 
the  permitting  authority  on  a  case-by- 
case  basis. 

Some  stakeholders  asked  EPA  to 
consider  allowing  storm  water 
discharges  associated  with  construction 
activities  between  1  and  5  acres  to  be 
regulated  solely  under  municipal  storm 
water  programs  where  discharges  to  a 
municipal  separate  storm  sewer  system 
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are  subjeir  to  a  permit,  rather  than 
requiring  construction  site  discharges  to 
be  subject  to  both  NPDES  permit 
requirements  and  municipal  program 
requirements.  Under  such  an  approach, 
constructtbn  sites  would  only  be  subject 
to  the  requirements  and  oversight  of  a 
qualifying  local  program.  The  Agency 
has  described  the  "incorporation  by 
referenceti  approach  of  today's  proposal 
and  the  rationale  for  the  proposed 
approach  elsewhere  in  this  preamble.  If 
EPA  adopted  this  "qualifying  local 
program"  alternative,  construction  site 
operators  in  quahfying  mimicipalities 
would  not  be  subject  to  the 
requirem^ots  of  an  NPDES  permit.  The 
Agency  solicits  comment  on  this 
particular  lltemative  and  seeks  input 
specifically  on  the  effectiveness  of  local 
erosion  and  sediment  control  programs 
in  the  absMice  of  NPDES  permits 
incorporating  such  local  programs.  The 
Agency  alisb  solicits  comment  on  the 
appropriate  quaUfications  to  estabUsh 
for  municipalities  to  qualify  under  such 
an  alternative. 

EPA  considered  several  other 
alternatives  for  controlling  construction 
storm  water  discharges  on  sites  less  than 
5  acres,  iniqluding  state/local 
implementation  only.  Federal 
requirements/guidelines  for  local 
erosion  and  sediment  control  programs, 
and  State-developed  requirements. 
Small  entijtv  representatives 
recommerided  that  EPA  only  estabUsh  a 
voluntary  program  based  on  EPA 
guidance,  and  perhaps  including 
incentives^  for  small  site  operators.  This 
would  effej^tively  translate  into  a 
program  Which  would  not  require  such 
sites  to  be  covered  by  an  NPDES  permit 
unless  theyjwere  specifically  designated 
by  the  permitting  authority  on  a  case-by- 
case  basis.lQne  commenter  raised 
concerns  that  small  site  operators  may 
lack  the  resources  to  put  together  a  good 
site  plan,  Which  would  likely  be 
required  unjder  the  proposed  approach. 
EPA  seeks  qomment  on  these 
alternatives,  as  well,  including  comment 
on  how  sucph  programs  have  worked 
where  they  have  been  in  effect. 

In  evaluitlng  options  to  administer 
the  storm  ^Bter  control  program  for 
discharges  ifrom  construction  sites,  EPA 
considered  ^  owner  or  operator 
certification  program  that  would  have 
allowed  the  owner  or  operator,  or 
authorized  .representative,  of  a 
constructioji^  firm  to  apply  for  coverage 
once  for  all]  the  firm's  activities  in  one 
jurisdiction  for  the  term  of  the  NPDES 
permit.  Focusing  on  operators  in  the 
"construction  industry"  (regardless  of 
the  size  of  tille  construction  site)  would 
have  more  i:|osely  paralleled  the 
existing  stortn  water  program  for 


discharges  "associated  with  industriaL 
activity."  This  option  would  have 
allowed  for  the  coverage  of  each  site  by 
submittal  of  one  NOI.  thereby  reducing 
the  paperwork  burden  substantially 
without  sacrificing  accountability.  This 
option  would  have  applied  to  all 
regulated  construction  site  discharges, 
regardless  of  size.  Homeowners  who 
performed  construction  activities  on 
their  own  property  would  have  been 
exempt  from  the  requirements  for  a 
permit  imder  this  option.  This  option 
would  have  focused  instead  on  the 
construction  "industry."  This  option 
also  would  have  resulted  in  a  different 
proposal  for  municipal  programs  to 
control  construction  site  discharges. 
Concerns  with  this  option  included 
issues  regarding:  identification  of  the 
responsible  parties  onsite  (e.g.,  whether 
all  parties  could  reasonably  be  held 
responsible  for  all  permit  conditions) 
and  site-by-site  identification  of 
construction  discharges  for  tracking 
compliance  with  permit  conditions. 
Such  a  change  also  would  have  affected 
operators  discharging  storm  water  from 
existing,  larger  regulated  construction 
sites  by  restructuring  the  entire 
regulatory  scheme  to  focus  on  the 
"industry"  of  construction  site 
operators,  thus  creating  significant 
confusion  among  regulated  entities  and 
disruption  in  regulatory  processes. 
Nonetheless,  EPA  invites  comment  on 
the  option  to  estabfish  what  would 
amount  to  an  NPDES-based  "licensing" 
program  for  construction  site  operators 
within  an  NPDES  jurisdiction  (usually 
within  State  or  Tribal  boundaries). 

Indi;strial  stakeholders  recommended 
that  the  regulation  of  construction  site 
discharges  under  section  402(p)(6) 
should  distinguish  between  "low 
intensity"  small  construction  and  "high 
intensity"  small  construction.  While 
EPA  proposes  case-by-case  waiver 
opportimities  for  small  construction 
discharges  (i.e.,  the  second  waiver 
opportunity  for  predicted  soil  loss  of 
less  than  2  tons/acre/year),  the 
industrial  commenters  recommended 
that  the  designation  of  small 
construction  site  discharges 
categorically  distinguish  and  exempt 
"low  intensity"  construction  activity 
from  the  provisions  of  the  proposed 
rule.  The  commenters  recommended 
that  construction  activities  include 
intense  levels  of  clearing,  grading  and 
excavating  associated  with  projects 
which  meet  the  following  criteria: 
clearing,  grading  and  excavation 
activities  with  a  duration  in  excess  of 
six  months;  and  construction  of  single 
or  multiple  story  office  or  industrial 
buildings  with  a  grade  slab  in  excess  of 


15,000  square  feet;  or  road  building 
(does  not  include  construction  of 
wooden  roads  for  access  to  remote 
locations);  or  construction  of  a 
residential  home  that  is  part  of  a  larger 
common  plan  of  development  or  sale. 
Under  the  industrial  proposal,  such 
"high  intensity"  small  construction 
would  be  subject  to  Federal  storm  water 
regulations.  The  default,  "low  intensity" 
construction  activity  would  not. 

Today's  proposal  does  not  incorporate 
these  suggestions  because  the  Agency 
believes  that  regulation  of  storm  water 
to  protect  water  quality  relates  more  to 
the  disturbance  of  land  surfaces  (i.e.,  on 
a  two  dimensional,  roughly  horizontal 
plane)  rather  than  to  the  activity  or 
reason  for  the  land  disturbance.  EPA 
proposes  to  regulate  storm  water 
discharges  associated  with  construction 
activity  from  smaller  sites,  not  the 
construction  activity  itself.  EPA  would 
consider  this  option  in  the  final  rule, 
however,  if  public  comments 
demonstrate  that  a  "low  intensity" 
exclusion  would  relate  to  the  intensity 
of  the  surface  disturbance.  The  second 
waiver  opportunity  EPA  proposes  today 
does  relate  to  the  intensity  of  surface 
disturbance,  and  necessarily  accounts 
for  regional  variation.  The  Agency, 
therefore,  invites  comment  on  how  to 
define  applicability  provision  to 
exclude  "low  intensity"  surface 
disturbances  associated  with 
construction  activity  and  still  provide  a 
simple,  workable  regulation  that 
accounts  for  regional  variability. 

EPA  believes  the  approach  proposed 
in  this  proposal  would  provide  EPA  and 
the  States  with  a  more  manageable 
program  than  the  other  alternatives 
discussed.  The  prop>osed  approach 
should  offer  flexibility  to  State  and  local 
governments  in  managing  their  storm 
water  programs  with  little  or  no 
interruption  in  the  consistency  of 
current  envfronmental  management  and 
would  assure  appropriate  tracking  and 
enforcement  mechanisms.  EPA  requests 
comment  on  the  appropriateness  of  the 
scope  and  requirements  of  this  part  of 
today's  proposed  storm  water  program. 

3.  Other  Sources 

In  the  National  Water  Quality 
Inventory,  1994  Report  to  Congress 
submitted  by  EPA  pursuant  to  section 
402(p){5),  EPA  examined  the  remaining 
unregulated  point  sources  of  storm 
water  for  the  potential  to  adversely 
affect  water  quality.  Due  to  very  limited 
national  data  on  which  to  estimate 
pollutant  loadings  on  the  basis  of 
discharge  categories,  the  discussion  of 
the  extent  of  unregulated  storm  water 
discharges  is  limited  to  an  analysis  of 
the  number  and  geographic  distribution 
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of  the  unregulated  storm  water 
discharges.  Therefore,  EPA  is  not 
proposing  to  designate  any  additional 
unregulated  point  sources  of  storm 
water  on  a  nationwide,  categorical  basis. 
Instead,  EPA  is  designating  a  category  of 
sources  to  be  regulated  based  on  case- 
by-case  post-promulgation  designations 
by  the  I^DES  permitting  authority. 

EPA  did,  however,  evaluate  a  variety 
of  categories  of  discharges  for  potential 
designation  in  the  report  to  Congress. 
EPA's  efforts  to  identify  sources  and 
categories  of  unregulated  storm  water 
discharges  for  potential  designation  for 
regulation  under  today's  proposal 
started  with  an  examination  of 
approximately  7.7  million  commercial, 
retail,  industrial,  and  institutional 
facilities  identified  as  "unregulated."  In 
general,  the  distribution  of  these 
facilities  follows  the  distribution  of 
population,  with  a  large  percentage  of 
facilities  concentrated  within  urbanized 
areas  (see  page  4-35  of  Storm  Water 
Discharges  Potentially  Addressed  by 
Phase  II  of  the  NPDES  Storm  Water 
Program.  EPA  833-K-94-(K)2).  This 
examination  resulted  in  identification  of 
two  general  classes  of  facilities  with  the 
potential  for  discharging  pollutants  to 
waters  of  the  United  States  through 
storm  water  point  sources.  The  first 
group  (Group  A)  included  sources  that 
are  very  similar,  or  identical,  to 
regulated  "storm  water  discharges 
associated  with  industrial  activity"  but 
that  were  not  included  in  the  existing 
storm  water  regulations  because  EPA 
used  SIC  codes  in  defining  the  universe 
of  regulated  industrial  activities.  By 
relying  on  SIC  codes,  which  were  not 
classified  according  to  environmental 
impacts,  some  types  of  storm  water 
discharges  that  might  otherwise  be 
considered  "industrial"  were  not 
included  in  the  existing  NPDES  storm 
water  program.  The  second  general  class 
of  facilities  (Group  B)  was  identified  on 
the  basis  of  potential  activities  and. 
pollutants  that  could  contribute  to  storm 
water  contamination. 

EPA  estimates  that  Croup  A  has 
approximately  100.000  facilities. 
Discharges  from  facilities  in  this  group, 
which  may  be  of  high  priority  due  to 
their  similarity  to  regulated  storm  water 
discharges  from  industrial  facilities, 
include,  for  example,  auxiliary  facilities 
or  secondary  activities  (e.g., 
maintenance  of  construction  equipment 
and  vehicles,  local  trucking  for  an 
unregulated  facility,  such  as^a  grocery 
store)  and  facilities  intentionally 
omitted  from  existing  storm  water 
regulations  (e.g.,  treatment  works  with  a 
design  flow  of  less  than  1  million 
gallons  per  day,  and  landfills  that  have 
not  received  industrial  waste). 


Group  B  consists  of  nearly  one 
million  facilities.  EPA  organized  Group 
B  sources  into  18  sectors  for  the 
purposes  of  the  report  to  Congress.  The 
automobile  service  sector  (e.g.,  gas/ 
service  stations,  general  automobile 
repair,  new  and  used  car  dealerships, 
car  and  truck  rental)  makes  up  more 
than  one-third  of  the  total  number  of 
facilities  identified  in  all  18  sectors. 

EPA  conducted  a  geographical 
analysis  of  the  industrial  and 
commercial  facilities  in  Groups  A  and 
B.  The  geographical  analysis  shows  that 
the  majority  are  located  in  urbanized 
areas  (see  Section  4.2.2,  Geographic 
Extent  of  Facilities,  in  the  Report  to 
Congress).  In  general,  about  61  percent 
of  Group  A  facilities  and  56  percent  of 
Group  B  facilities  are  located  in 
urbanized  areas.  The  analysis  also 
showed  that  nearly  twice  as  many 
industrial  facilities  are  found  in  all 
urbanized  areas  as  are  found  in  large 
and  medium  mimicipalities  alone. 
Notable  exceptions  to  this 
generalization  included  lawn/garden 
establishments,  small  imregulated 
animal  feedlots,  wholesale  livestock, 
farm  and  garden  machinery  repair,  bulk 
petroleum  wholesale,  farm  supplies, 
lumber  and  building  materials, 
agricultural  chemical  dealers,  and 
petroleum  pipelines,  which  can 
frequently  be  located  in  smaller 
municipalities  or  rural  areas. 

In  identifying  potential  categories  of 
sources  for  designation  in  today's 
notice,  EPA  considered  designation  of 
discharges  from  Group  A  and  Group  B 
facilities.  Based  on  input  from  the  Storm 
Water  Phase  II  FACA  Subcommittee, 
EPA  applied  three  criteria  to  each 
potential  category  in  both  groups  to 
determine  the  need  for  designation:  (1) 
The  likelihood  for  exposiue  of  pollutant 
sources  included  in  that  category,  (2) 
whether  such  sources  were  adequately 
addressed  by  other  environmental 
programs,  and  (3)  whether  sufficient 
data  were  available  at  this  time  on 
which  to  make  a  determination  of 
adverse  water  quality  impacts  for  the 
category  of  sources.  As  discussed 
previously,  EPA  searched  for  applicable 
nationwide  data  on  the  water  quality 
impacts  of  such  categories  of  facilities. 

By  application  of  the  first  criterion, 
the  likelihood  for  exposiu«,  EPA 
considered  the  nature  of  potential 
pollutant  sources  in  exposed  portions  of 
such  sites.  As  precipitation  contacts 
industrial  materials  or  activities,  the 
resultant  runoff  is  likely  to  be 
contaminated  with  pollutants.  As  the 
size  of  these  exposed  areas  increases, 
EPA  expects  a  proportional  increase  in 
the  pollutant  loadings  leaving  the  site. 
If  EPA  concluded  that  a  category  of 


sources  has  a  high  potential  for 
exposure  of  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  byproducts,  industrial 
machinery,  or  industrial  activity  to 
rainfall,  the  Agency  rated  that  category 
of  sources  as  having  "high"  potential  for 
adverse  water  quality  impact.  EPA's 
application  of  the  first  criterion  showed 
that  a  number  of  Group  A  and  B  sources 
have  a  high  likelihbod  of  exposure  of 
pollutants. 

Through  application  of  the  second 
criterion,  EPA  assessed  the  likelihood 
that  pollutant  soiut:es  are  regulated  in  a 
comprehensive  fashion  under  other 
environmental  protection  programs, 
such  as  programs  under  the  Resoiut:e 
Conservation  and  Recovery  Act  (RCRA) 
or  the  Occupational  Health  and  Safety 
Act  (OSHA).  If  EPA  concluded  that  the 
category  of  sources  was  sufficiently 
addressed  under  another  program,  the 
Agency  rated  that  source  category  as 
having  "low"  potential  for  adverse 
water  quality  impact.  Application  of  the 
second  criterion  showed  that  some 
categories  were  likely  to  be  adequately 
addressed  by  other  programs. 

After  application  of  the  third 
criterion,  availability  of  nationwide  data 
on  the  various  storm  water  discharge 
categories,  EPA  concluded  that  available 
data  would  not  support  any  such 
nationwide  designations.  While  such 
data  could  exist  on  a  regional  or  local 
basis,  EPA  believes  that  permitting 
authorities  shouldhave  flexibihty  to 
regulate  only  those  categories  of  sources 
contributing  to  localized  water  quality 
impairments. 

'Therefore,  today's  proposal  does  not 
propose  to  designate  any  additional 
industrial  or  commercial  category  of 
sources.  Rather,  today's  proposal  would 
encourage  control  of  storm  water 
discharges  from  Groups  A  and  B 
through  self-initiated,  voluntary  BMPs, 
unless  the  discharge  (or  category  of 
discharges)  is  individually  or  locally 
designated  as  described  in  the  following 
section.  The  necessary  data  to  support 
designation  could  be  available  on  a 
local,  regional,  or  watershed  basis  and 
would  allow  the  NPDES  permitting 
authority  to  designate  a  category  of 
sources  or  individual  sources  on  a  case- 
by-case  t>asis.  If  sufficient  nationwide 
data  become  available  in  the  future,  EPA 
could  at  that  time  designate  additional 
categories  of  industrial  or  commercial 
sources  on  a  national  basis. 

EPA  requests  comment  on  the  three- 
pronged  analysis  used  to  assess  the  need 
to  designate  additional  industrial  or 
commercial  sources  and  invites 
suggestions  regarding  watershed-based 
designation.  EPA  also  requests 
information  regarding  any  available 
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national  oil  local  data  on  the  potential 
water  quality  impacts  of  other  currently 
unregulated  point  sources  of  storm 
water.        [ 

Finally,  ^torm  water  discharges  from 
facilities  eiimpted  by  the  Intermodal 
Surface  Tra^isportation  and  Efficiency 
Act  of  199)  jCdischarges  from  industrial 
activities  omer  than  power  plants, 
airports,  and  imcontroUed  sanitary 
landfills  that  are  owned  or  operated  by 
mimicipalities  of  less  than  100,000 
people)  were  also  identified  as  potential 
sources  for  designation  under  today's 
proposal,  itbese  facilities  discharge 
stoim  water  in  the  same  manner  (and 
are  expected  to  use  identical  processes 
and  materials)  as  the  industrial  facilities 
regulated  under  the  existing  regulations. 
As  such,  these  facilities  would  pose 
similar  wa^  quality  threats.  The 
extended  moratorium  for  these  facilities 
was  necessary  to  allow  municipalities 
additional  tikne  to  comply  with  NPDES 
requirements.  EPA  proposes  to  maintain 
August  7,  2001,  as  the  NPDES  permit 
application  deadline  for  such 
municipally  owned  or  operated 
facilities  disfcharging  industrial  storm 
water.  General  permits  are  available  in 
States  whene  EPA  issues  permits  and 
should  already  be  available  for  such 
sources  in  lUost  NPDES-authorized 
States!  Basen  on  advice  and 
recommendations  of  small  entity 
representatives,  EPA  also  invites 
comment  oii>  whether  permit 
authorization  for  these  discharges  could 
be  combined  with  permit  authorization 
for  other  discharges  from  the  municipal 
separate  stotrin  sewer  system. 
Mimicipajli  representatives 
recommended  to  EPA  that  permit 
requirements  for  municipally-owned  or 
operated  industrial  facilities  be 
included  in  iiunicipal  storm  water 
permits  (thip|  recommendation  could  be 
extended  toi(tover  municipally-owned 
construction  activities,  as  well).  As 
such,  municipalities  would  be  covered 
by  a  single  Mrmit,  rather  than  by  two 
or  more  sepvate  permits.  The  Agency 
agrees  with  the  recommendation  and  is 
considering  options  to  implement  it. 
One  option  would  be  to  include  relevant 
industrial  stjc|rm  water  controls  in  the 
municipal  storm  water  permits  for  the 
types  of  industrial  facilities  typically 
owned  or  operated  by  municipalities. 
Another  option  would  be  to  cross- 
reference  industrial  storm  water  permit 
requirements  in  municipal  storm  water 
perrgits.  A  third  option  would  be  to 
design  an  adc^tional  minimum  control 
measure  for  ^lunicipal  storm  water 
programs  thai  would  address 
municipally-owned  or  operated 
industrial  facilities.  The  Agency  seeks 
input  on  the  >  i  options  and  suggestions 


as  to  any  additional  options.  The 
Agency  also  seeks  comment  on  any. 
implementation  issues  associated  with 
this  recommended  approach. 

4.  Residual  Designation  Authority 

The  NPDES  permitting  authority's 
existing  designation  authority,  as  well 
as  the  petition  provisions  would  be 
retained.  The  proposed  rule  contains 
two  provisions  related  to  designation 
authority  at  §§  122.26(a)(9)(i)(C)  and  (D). 
Subsection  (C)  would  add  designation 
authority  where  storm  water  controls 
are  needed  for  the  discharge  based  upon 
wasteload  allocations  that  are  part  of 
TMDLs  that  address  the  pollutants  of 
concern  or  upon  a  comprehensive 
watershed  plan  implemented  for  the 
waterbody  that  includes  the  equivalents 
of  TMDLs  and  addresses  the  pollutants 
of  concern.  EPA  intends  that  the  NPDES 
permitting  authority  would  have 
discretion  in  the  matter  of  designations 
based  on  existing  TMDLs  under 
subsection  (C)  and  would  invite 
comment  on  the  implementation  of 
existing  TMDLs  as  the  basis  for 
designation  under  today's  proposed 
storm  water  program.  Subsection  (D) 
would  carry  forward  residual 
designation  authority  under  §  122.26(g) 
of  the  existing  regulations.  Under 
today's  proposal,  EPA  and  authorized 
States  would  continue  to  exercise  the 
authority  to  designate  remaining 
unregulated  discharges  composed 
entirely  of  storm  water  for  regulation  on 
a  case-by-case  basis  (see  proposed 
§§  122.26(b)(15)  and  123.35).  The 
standard  for  designation  would  be  the 
same  as  under  the  existing  NPDES 
regulations  for  storm  water.  Individual 
sources  would  be  subject  to  regulation 
if  EPA  or  the  State,  as  the  case  may  be, 
determines  that  the  storm  water 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  This  standard  is  based  on 
the  text  of  section  402(p).  In  today's 
proposed  rule,  EPA  believes,  as 
Congress  did  in  drafting  section 
402(p)(2)(E),  that  individual  instances  of 
storm  water  discharge  might  warrant 
special  regulatory  attention,  but  do  not 
fall  neatly  into  a  discrete, 
predetermined  category.  EPA  does 
envision,  however,  that  preservationof 
such  regulatory  authority  would  be 
necessary  to  subsequently  address  a 
source  (or  sources)  of  storm  water 
discharges  of  concern  on  a  localized  or 
regional  basis.  As  States  and  EPA 
implement  TMDLs,  for  example, 
permitting  authorities  might  need  to 
designate  some  of  the  point  sources  of 
storm  water  not  subject  to  regulation  on 
categorical  basis  nationwide  in  order  to 


assure  progress  toward  compliance  with 
water  quality  standards  in  the 
watershed.  EPA  intendsbthat  the  TMDL- 
based  waiver  would  be  available 
prospectively,  applying  to  future 
construction  sites.  This  raises  an  issue 
of  how  this  waiver  provision  could  tje 
applied  to  such  sites. 

One  of  the  industrial  stakeholders  on 
the  Storm  Water  Phase  II  FACA 
Sulx:ommittee  questioned  the  Agency's 
legal  authority  to  provide  for  such 
residual  designation  authority.  The 
stakeholder  argued  that  the  lapse  of  the 
October  1, 1994,  permitting  moratorium 
under  section  402(p)(l)  eliminated  the 
significance  of  the  section  402(p)(2) 
exceptions  to  the  moratorium,  including 
the  exception  for  discharges  of  storm 
water  determined  to  he  contributing  to 
a  violation  of  a  water  quality  standard 
or  a  significant  contributor  of  pollutants 
under  section  402(p)(2){E).  The 
stakeholder  further  argued  that  EPA's 
authority  to  designate  sources  for 
regulation  under  section  402(p)(6)  is 
limited  to  storm  water  discharges  other 
than  those  described  under  section 
402(p)(2).  Because  section  402(p)(2)(E) 
describes  individually  designated 
discharges,  the  stakeholder  concluded 
that  regulations  under  section  402(p)(6) 
cannot  provide  for  post-promulgation 
designation  of  individual  sources.  EPA 
disagrees. 

First,  as  explained  previously,  EPA 
anticipates  that  NPDES  permitting 
authorities  may  yet  determine  that 
individual  unregulated  point  sources  of 
storm  water  discharges  may  require 
regulation  on  a  case-by-case  basis.  This 
conclusion  is  consistent  with  the 
Congress'  recognition  of  the  potential 
need  for  such  designation  imder  the  first 
phase  of  storm  water  regulation  as 
described  in  section  402(p)(2)(E).  Under 
section  402(p)(2)(E),  Congress 
recognized  the  need  for  both  EPA  and 
the  State  to  retain  authority  to  regulate 
unregulated  point  sources  of  storm 
water  under  the  NPDES  permit  program. 
Second,  to  the  extent  that  section 
402(p)(6)  requires  designation  of  a 
"category"  of  sources,  EPA  would 
designate  such  (as  yet  unidentified) 
sources  as  a  category  that  should  be 
regulated  to  protect  water  quality. 
Though  such  sources  may  exist  and 
discharge  today,  if  neither  EPA  nor  the 
NPDES  permitting  authority  has 
designated  the  source  for  regulation 
under  section  402(p)(2)(E)  to  date,  then 
section  402(p)(6)  provides  EPA  with 
authority  to  designate  such  sources. 

The  Agency  would  make  this 
designation  of  a  category  of  "not  yet 
identified"  sources  in  order  to  ensure 
that  sources  that  should  be  regulated 
based  on  local  concerns  could  be 


1590 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


regulated  even  if  data  does  not  exist  to 
support  nationwide  regulation  of  such 
sources.  EPA  does  not  believe  that  the 
language  in  section  402(p)  should  be 
interpreted  to  preclude  States  from 
exercising  designation  authority  under 
this  category  after  promulgation  of  a 
final  rule  because  any  such  designation 
(and  subsequent  regulation  of 
designated  sources)  would  be  within  the 
"scope"  of  the  NPDES  program. 

EPA  also  believes  that  sources 
regulated  pursuant  to  a  State 
designation  would  be  part  of  (and 
regulated  under)  a  Federally  approved 
State  NPDES  program,  and  thus  subject 
to  enforcement  under  CWA  sections  309 
and  505.  Under  existing  NPDES  State 
program  regulations.  State  programs  that 
are  "greater  in  scope  of  coverage"  are 
not  part  of  the  Federally-approved 
program.  By  contrast,  any  such  State 
regulation  of  sources  in  this  "reserved 
category"  would  be  within  the  scope  of 
the  Federal  program  because  today's 
proposal  would  recognize  the  need  for 
such  post  promulgation  designations  of 
unregulated  point  sources  of  storm 
water.  Such  regulation  would  be  "more 
stringent"  than  the  Federal  program 
rather  than  "greater  in  scope  of 
coverage"  (40  CFR  123.1(h)). 

In  addition,  EPA  does  not  interpret 
the  congressional  direction  in  section 
402(p)(6)  to  preclude  regulation  of  point 
sources  of  storm  water  that  should  be 
regulated  to  protect  water  quality. 
Under  CWA  section  510,  Congress 
expressly  recognized  and  preserved  the 
authority  of  States  to  adopt  and  enforce 
more  stringent  regulation  of  point 
sources,  as  well  as  any  requirement 
respecting  the  control  or  abatement  of 
pollution.  Section  510  applies,  "except 
as  expressly  provided"  in  the  CWA.  The 
CWA  does  expressly  provide  affirmative 
limitations  on  the  regulation  of  certain 
pollutant  sources  through  the  point 
.source  control  program  in  section 
502(14),  which  excludes  agricultural 
storm  water  and  return  flows  from 
irrigated  agriculture  from  the  definition 
of  point  source,  and  section  402(1), 
which  again  limits  applicability  of  the 
section  402  permit  program  for  return 
flows  from  irrigated  agriculture,  as  well 
as  for  storm  water  runoff  from  certain 
oil,  gas,  and  mining  operations.  EPA 
does  not  interpret  section  402(p)(6)  as 
an  express  provision  limiting  the 
authority  to  designate  point  sources  of 
storm  water  for  regulation  on  a  case-by- 
case  basis  after  the  promulgation  of  final 
regulations.  Any  source  of  storm  water 
is  encouraged  to  assess  its  potential  for 
storm  water  contamination  and  take 
preventive  measures  against 
contamination.  Such  proactive  actions 


could  result  in  the  avoidance  of  future 
requirements. 

Finally,  EPA  evaluated  the  proposal 
under  which  owners  or  operators  of 
regulated  small,  medium,  and  large 
municipal  separate  storm  sewer  systems 
would  be  responsible  for  controlling 
discharges  from  industrial  and  other 
facilities  into  their  systems  in  lieu  of 
requiring  NPDES  permit  coverage  for 
the  individual  facilities.  EPA  does  not 
propose  this  fi-amework  due  to  concerns 
with  administrative  and  technical 
burden  on  the  municipalities,  as  well  as 
concerns  about  such  an 
intergovernmental  mandate.  EPA  does, 
however,  request  comments  on  this 
approach. 

/.  Conditioned  Exemption  for  "No 
Exposure"  of  Industrial  Activities  and 
Materials  to  Storm  Water 

1.  Background 

As  noted  previously,  the  9th  Circuit 
remanded  to  EPA  for  further  rulemaking 
a  portion  of  the  definition  of  "storm 
water  discharge  associated  with 
industrial  activity"  that  exempted  the 
category  of  industrial  activity  identified 
as  "light  industry"  (NRDC  v.  EPA.  966 
F.2d  1292, 1305  (9th  Cir.  19921).  In 
addition  to  the  rulemaking  conducted 
under  section  402(p)(6)  on  August  7, 
1995,  today's  proposal  also  responds  to 
that  remand.  In  the  1990  storm  water 
regulations,  EPA  exempted  facilities  in 
the  category  from  the  requirement  for  an 
NPDES  permit  if  the  industrial  materials 
or  activities  were  not  "exposed"  to 
storm  water  (see  40  CFR  122.26(b)(14) 
(introductory  text]).  The  Agency  has 
reasoned  that  most  of  the  activity  at 
these  types  of  facilities  takes  place 
indoors  and  that  emissions  from  stacks, 
use  of  unhoused  manufacturing 
equipment,  outside  material  storage  or 
disposal,  and  generation  of  large 
amounts  of  dust  or  particles  would  be 
atypical  (55  FR  48008,  November  16, 
1990). 

The  Ninth  Circuit  determined  that  the 
exemption  was  arbitrary  and  capricious 
for  two  reasons  (966  F.2d  at  1305).  First, 
the  court  found  that  EPA  had  not 
established  a  record  to  support  its 
assumption  that  light  industry  that  was 
not  exposed  to  storm  water  was  not 
"associated  with  industrial  activity," 
particularly  when  other  types  of 
industrial  activity  not  exposed  to  storm 
water  remained  "associated  with 
industrial  activity."  The  court 
specifically  found  that  "(tjo  exempt 
these  industries  from  the  normal  . 
permitting  process  based  on  an 
unsubstantiated  assumption  about  this 
group  of  facilities  is  arbitrary  and 
capricious"  (966  F.2d  at  1305).  Second, 


the  court  concluded  that  the  exemption 
impermissibly  "altered  the  statutory 
scheme"  for  permitting  because  the 
exemption  relied  on  the  unverified 
judgement  of  the  light  industrial  facility 
operator  to  determine  non-applicability 
of  the  permit  application  requirements. 
In  other  words,  the  court  was  critical 
that  the  operator  would  determine  for 
itself  that  there  was  no  exposure  and 
then  simply  not  apply  for  a  permit 
without  any  further  action.  Without  a 
basis  for  ensuring  the  effective  operation 
of  the  permitting  scheme — either  that 
facilities  would  self-report  actual 
exposure  or  that  EPA  would  be  required 
to  inspect  and  monitor  such  facilities — 
the  court  vacated  and  remanded  the  rule 
to  EPA  for  further  rulemaking  (966  F.2d 
at  1305). 

Under  today's  proposal,  the  Agency 
responds  to  both  of  the  bases  for  the     _ 
court's  remand.  First,  the  exemption 
from  permitting  based  on  "no  exposure" 
applies  to  all  industrial  categories  listed 
in  the  existing  storm  water  regulations, 
regardless  of  the  type  of  industry.  The 
court's  opinion  rejected  EPA's 
distinction  between  light  industry  and 
other  industry,  but  it  did  not  preclude 
an  interpretation  that  treats  "non- 
exposed"  industrial  facilities  in  the 
same  fashion.  Presuming  that  an 
industrial  facility  adequately  precludes 
exposure  of  industrial  materials  and 
activities  to  storm  water,  EPA  proposes 
to  treat  discharges  ftt)m  "non-exposed" 
industrial  facilities  in  a  manner  similar 
to  the  way  Congress  intended  far 
discharges  from  administrative 
buildings  and  parking  lots;  specifically, 
permits  would  not  be  required  on  a 
categorical  basis.  To  assure  that 
discharges  from  industrial  facilities 
really  are  similar  to  discharges  from 
administrative  buildings  and  parking 
lots,  and  to  respond  to  the  second  basis 
for  the  court's  remand.  EPA  proposes 
that  the  permitting  exemption  be 
conditional.  The  person  responsible  for 
a  point  source  discharge  from  a  "no 
exposure"  industj-ial  source  must  meet 
the  conditions  of  the  exemption  and 
provide  a  certification  pursuant  to  40 
CFR  122.22  for  tracking  and 
accountability  purposes.  EPA  believes 
today's  proposal,  therefore,  is  fully 
consistent  with  the  direction  provided 
by  the  court. 

A  major  objective  ef  the  FACA 
Committee  at  the  outset  (August  1995), 
was  to  streamline  and  reinvent  certain 
troublesome  or  problematic  aspects,  of 
the  existing  storm  water  permitting 
program.  One  area  identified  was  the 
mandatory  applicability  of  the 
permitting  program  to  all  industrial 
facilities,  even  those  "light"  industrial 
activities  that  are  of  very  low  risk  or  of 
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no  risk  to  stbrm  water  contamination. 
Such  dischargers  could  have  no 
industrial  sources  of  storm  water 
contamination  on  the  industrial  plant 
site,  yet  thiy  are  still  required  to  acquire 
an  NPDES  storm  water  permit  and  meet 
all  permitting  requirements.  Examples 
of  such  facilities  would  be  a  soap 
manufacturing  plant  (SIC  Code  28)  or 
hazardous  jkfaste  treatment  and  disposal 
facility,  wh^re  all  industrial  activities, 
even  loading  docks,  are  inside  a 
building  or  under  a  roof. 

Committee  members  advised  EPA  that 
the  existing  istorm  water  program 
needed  to  be  revised  to  allow  such 
facilities  tOjieek  an  exemption  from  the 
NPDES  stoiii  water  permitting 
requirementp.  Committee  members 
agreed  that  isuch  an  exemption  should 
also  provide  a  strong  incentive  for  other 
industrial  facilities  that  might  conduct 
some  indusb-ial  activities  outdoors 
exposed  to  rainfall  and  runoff  to  move 
the  activities  under  cover  or  into 
buildings  to  prevent  contamination  of 
rainfall  and  storm  water  runoff.  The 
committee  believed  that  such  a  no- 
exposure  permit  exemption  provision 
could  be  a  valuable  incentive  for  storm 
water  poUu^jon  prevention. 

Over  approximately  2  years,  the  Phase 
I  Improvem^it  Work  Group  of  the 
FACA  Cominittee  developed  and 
recommended  to  EPA  the  concept  of  a 
no-exposur^  incentive  provision,  which 
EPA  is  propjpsing  by  making  a  change  to 
the  existing  istorm  water  rules  and 
adding  a  new  storm  water  rule 
provision,  ii^pluding  a  no-exposure 
certification!  process  as  discussed  below. 

EPA  relie^iupon  the  no-exposure 
concept  devbQoped  by  the  FACA 
Committee  in  developing  today's 
proposal  regarding  "no  exposure."  EPA 
proposes  tolncorporate  the 
recommendations  of  the  committee  by 
deleting  the  isientence  regarding  "no 
exposure"  for  the  facilities  in 
§  122.26(b)(14)(xi)  and  adding  a  new 
section— §  l:J2.26(g)  Conditional 
Exemption  fbr  No  Exposure  of  Industrial 
Activities  to  Storm  Water.  In  accordance 
with  the  committee's  recommendations, 
the  proposedjno-exposure  provision 
refers  to  all  glasses  of  industrial  and 
other  facilities  discharging  storm  water 
that  would  be  defined  under  existing 
§  122.26(b)(lj4),  except  construction 
defined  undii  existing  §  122.26(b)(14)(x) 
and  proposed!  §  122.26(b)(l5)(i)  and 
sources  individually  designated  imder 
§§  122.26(a)(ai(v),  122.26(a)(9)(i)(B).{C), 
&  (D)  and  12^l26(g)(3).  Thus,  proposed 
§  122.26(g)  w/ould  make  all  classes  of 
industrial  facilities  eligible  for 
exemption  frphi  the  identification  as 
"associated  vdth  industrial  activity" 
under  the  existing  regulations. 


Today's  proposal  represents  a 
significant  expansion  in  the  scope  of  the 
no-exposiue  provision  originally 
promulgated  in  the  1990  rule  for  only 
light  industry.  The  intent  of  this 
proposal  is  to  provide  industrial 
facilities  that  are  entirely  indoors  a 
simplified  method  of  complying  with 
the  CWA.  This  could  include  facilities 
that  are  located  within  a  larger  office 
building,  or  at  which  the  only  items 
permanently  exposed  to  precipitation 
are  roofs,  parking  lots,  vegetated  areas, 
and  other  non-industrial  areas  or 
activities. 

Although  the  FACA  Committee 
agreed  in  principle  to  the  basic  concept 
of  this  exemption,  committee  members 
could  not  resolve  two  significant  issues 
related  to  the  actual  implementation  of 
the  concept.  The  first  issue  relates  to 
how  to  account  for  storm  water  runoff 
from  parking  lots,  roof  tops,  lawns,  and 
other  non-industrial  areas  of  an 
industrial  facility.  These  types  of  storm 
water  discharges,  which  may  contain 
pollutants  or  which  may  result  in  excess 
storm  water  flows,  are  not  directly 
regulated  under  the  existing  storm  water 
permitting  program  because  they  are  not 
"storm  water  discharges  associated  with 
industrial  activity." 

The  second  issue  involves  an 
industrial  fadility  that  achieves  no 
exposure  by  constructing  large  amounts 
of  impervious  surfaces,  such  as  roofs 
(where  previously  there  were  pervious 
or  porous  surfaces  into  which  storm 
water  could  infiltrate),  which  results  in 
a  significant  increase  in  storm  water 
volume  flowing  off  the  industrial 
facility  and  thus  causes  adverse 
receiving  water  impacts  simply  due  to 
the  increased  quantity  of  storm  water 
flow.  Although  discussed  extensively, 
the  FACA  Committee  was  not  able  to 
reach  a  consensus  recommendation  on 
how  to  fully  address  these  two 
remaining  issues. 

From  the  perspective  of  the 
environmental  groups  on  the  committee, 
excessive  storm  water  flows  from  an 
industrial  site  and  pollutants  from  non- 
industrial  areas  of  the  site  are 
potentially  a  significant  cause  of 
receiving  lyater  impairment  and.  as 
such,  should  not  be  allowed  to  occur  as 
a  result  of  achieving  no  exposure  and 
gaining  an  exemption  from  an  NPDES 
storm  water  permit.  Environmental 
groups  believe  that  storm  water 
discharges  from  impervious  areas  at  an 
industrial  facility  are  generally  more 
frequent,  and  many  of  them  larger,  than 
discharges  from  the  preexisting  natural 
surfaces.  These  discharges  will  contain 
pollutants  typical  of  conunercial  areas, 
streets,  and  roads  and  are  an  equal 
threat  to  direct  human  uses  of  the  water 


and  can  cause  equal  damage  to  aquatic 
life  and  its  habitat.  The  environmental 
groups  believe  that  these  storm  water 
discharges  should  be  permitted  in  the 
same  way  that  residential  and 
commercial  storm  water  discharges  are 
permitted  and  that,  otherwise,  these 
discharges — their  volume  alone  often 
destructive  of  aquatic  life  and  habitat, 
and  containing  conventional  pollutants 
as  well — would  escape  the  control 
required  under  the  CWA. 

The  industry  representatives  support 
streamlining  the  existing  storm  water 
permitting  program  by  exempting  no- 
exposure  facilities.  They  believe  that 
creating  this  exemption,  however,  does 
not  create  in  EPA  the  authority  to 
regulate  other  activities  not  subject  to 
the  existing  storm  water  program. 
Industry  representatives  point  out  that 
since  1990,  the  NPDES  storm  water 
permitting  program  has  excluded 
administrative  buildings,  parking  lots, 
and  other  non-industrial  areas  from 
permitting  or  other  regulatory 
requirements.  The  industry 
representatives  also  reserved  the  right  to 
address  the  legal  authority  provided  by 
Congress  to  EPA  to  regulate  the  amount 
of  storm  water  discharged  from  these 
areas.  Industry  representatives  believe 
that  if  Congress  or  EPA  addresses  the 
issue  of  flow,  it  should  be  addressed  on 
a  broader  scale  than  merely  through  the 
no-exposure  exemption. 

Municipal  representatives  believe  that 
EPA  has  no  authority  under  any  existing 
legal  framework  to  regulate  flow. 
Developing  federal  parameters  for  the 
control  of  flow  would  result  in  federal 
intrusion  into  land  use  planning,  an 
authority  that  they  claim  is  solely 
within  the  purview  of  State  government 
and  their  political  subdivisions.  Local 
governments  are  aware  of  the  impact 
that  flows  have  on  receiving  waters  and, 
as  has  been  well  documented,  take  the 
appropriate  steps  to  ameliorate  negative 
results  within  the  context  of  locally 
developed  and  agreed  upon  long-term 
land  use  plans.  Under  no  circumstances 
will  local  governments  agree  to  share  or 
cede  this  authority  with  or  to  federal 
agencies  or  departments. 

Given  the  lack  of  consensus  by  the 
FACA  Committee  on  these  two 
remaining  key  issues,  EPA  is  soliciting 
public  comment  on  potential  ways  to 
address  these  issues,  if  possible,  in  the 
context  of  the  proposed  no-exposiu« 
exemption. 

In  an  effort  to  address  the  second 
issue  the  FACA  Committee 
recommended  that  the  no-exposure  5- 
year  certification  form  (discussed 
below)  should  be  modified  to  add  an 
additional  question  that  asks  the  facility 
operator  to  provide  information 
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indicating  if  large  amounts  of 
impervious  surfaces  were  created  to 
qualify  for  the  no-exposure  exemption. 
To  respond  to  the  question,  a  series  of 
four  boxes  would  be  checked  by  the 
facility  operator  indicating 
approximately  how  much  impervious 
area  was  created,  if  any,  to  achieve  no 
exposure.  These  boxes  would  be  (1) 
none,  (2)  less  than  1  acre,  (3)  1  to  5 
acres,  and  (4)  more  than  5  acres.  This 
question  would  provide  additional 
information  that  would  help  the  NPDES 
permitting  authority  determine  whether 
or  not  an  NPDES  storm  water  permit 
should  be  reauired  for  the  facility. 

In  order  to  oe  covered  imder  the  no- 
exposure  provision,  EPA  proposes  that 
an  owner  or  operator  of  an  otherwise 
regulated  facility  would  need  to  submit 
to  the  NPDES  permitting  authority  the 
no  exposure  form  certifying  that  the 
facility  meets  the  no-exposure 
requirements  (see  Appendix  4  for  the 
Draft  No  Exposure  Certification  Form). 
This  requirement  would  apply  across  all 
categories  of  industrial  activity  covered 
by  the  existing  program,  except 
discharges  associated  with  construction 
activity,  and  would  include  those 
facilities  currently  in  §  122.26(b)(14)(xi) 
("light  industry")  that  are  not  permitted 
based  upon  a  claim  of  "no  exposure." 
The  category  (xi)  "light"  industrial 
facilities  that  claim  to  have  no  exposure 
of  materials  to  storm  water  are  not 
required  under  the  existing  regulations 
to  submit  any  type  of  form  to  the 
permitting  authority,  but  would  need  to 
submit  a  certification  under  today's 
proposal.  The  facility  would  need  to 
allow  the  NPDES  permitting  authority 
or  operator  of  a  municipal  separate 
storm  sewer  system  (where  there  is  a 
storm  water  discharge  to  the  municipal 
system)  to  inspect  the  facility  and  to 
make  such  inspection  reports  publicly 
available,  Upon  request.  In  addition, 
based  on  committee  recommendations, 
EPA  proposes  that  the  certification 
would  require  only  minimal  amounts  of 
information  from  the  facility  claiming 
the  no-exposure  exemption.  The  NPDES 
permitting  authority  would  maintain  a 
simple  registration  list  that  should 
impose  minimal  administrative  burden, 
but  that  would  allow  for  tracking  of 
industrial  facilities  claiming  the 
exemption. 

EPA  envisions  the  NPDES  storm 
water  program  to  be  implemented 
primarily  through  general  permits  and 
the  no  exposure  certification  to  be 
submitted  at  the  "beginning"  of  each 
permit  term.  However,  EPA  invites 
comment  on  situations  that  may  affect 
the  timing  of  submission  of  the  no 
exposure  certification,  for  example,  in 
cases  where  a  facility's  process  water 


and  storm  water  are  covered  under  an 
individual  permit. 

2.  Definition  of  "No  Exposure" 

For  purposes  of  this  section,  "no 
exposure"  would  mean  that  all 
industrial  materials  or  activities  are 
protected  by  storm  resistant  sheltering 
so  that  they  are  not  exposed  to  rain, 
snow,  snowmelt,  or  nmoff.  Industrial 
materials  or  activities  would  refer  to 
those  activities  or  materials  described 
under  §  122.26(b)(14)  (e.g.,  material 
handling  equipment,  industrial 
machinery,  raw  materials,  intermediate 
products,  byproducts,  or  industrial 
waste  products,  however  packaged). 
Barrels,  drums,  dumpsters,  and  other 
packaging  containing  industrial  wastes 
are  inherently  prone  to  leak  and 
therefore  could  be  a  source  of  exposure, 
thereby  precluding  the  facility  from 
qualifying  for  the  exemption. 

The  FACA  Committee  held  lengthy 
discussions  on  the  definition  of  no 
exposure  pertaining  to  barrels,  drums, 
dumpsters,  and  other  packaging 
containers.  The  committee  could  not 
agree  on  whether  barrels,  drums, 
dumpsters,  and  other  packaging 
containers  that  are  outdoors  should 
trigger  the  disqualification  of  an 
industrial  facility  from  the  no-exposure 
exemption.  One  perspective  expressed 
was  that  any  such  containers  that  are 
stored  outdoors  should  constitute 
exposure  and  the  need  for  a  permit, 
whether  or  not  they  are  leaking.  The 
opposing  perspective  was  that 
containers  should  be  allowed  to  be 
stored  outdoors  and  not  be  considered 
exposure  as  long  as  they  were  not 
actually  leaking.  The  committee  also 
discussed  the  concept  of  "potential  to 
leak"  as  a  trigger  for  exposure,  but  could 
not  agree  on  this  approach.  Therefore, 
EPA  is  soliciting  public  comment  on 
this  issue  and  the  approach  proposed  in 
today's  rule. 

The  term  "storm  resistant  shelter"  is 
intended  to  include  completely  roofed 
and  walled  buildings  or  structures,  as 
well  as  structures  with  only  a  top  cover 
but  no  side  coverings,  provided  material 
under  the  structure  is  not  otherwise 
subject  to  any  run-on  and  subsequent 
runoff  of  storm  water.  For  purposes  of 
this  provision,  emissions  from  roof 
stacks/ vents  that  are  regulated  and  in 
compliance  tinder  other  environmental 
protection  programs  and  that  do  not 
cause  storm  water  contamination  would 
be  considered  not  exposed.  EPA 
requests  comment  on  the  scope  of  roof 
stacks/vents  that  would  be  covered  by 
this  provision.  EPA  welcomes,  in 
particular,  any  suggestions  as  to  ways  in 
which  this  provision  might  be  narrowed 
so  as  to  focus  on  significant  stack 


emissions  that  could  result  in 
identifiable  levels  of  storm  water 
contamination.  Visible  "track  out"  (i.e., 
pollutants  carried  on  the  tires  of 
vehicles)  or  windblown  raw  materials 
would  be  deemed  "exposed."  Leaking 
pipes  containing  contaminants  exposed 
to  storm  water  would  be  deemed 
"exposed,"  as  would  past  sources  of 
storm  water  contamination  that  remain 
onsite.  General  refuse  and  trash,  not  of 
an  industrial  nature,  would  not  be 
constidered  exposed  industrial  materials. 

While  the  intent  of  this  provision  is 
to  promote  permanent  no  exposure,  EPA 
imderstands  that  certain  machinery, 
such  as  trucks,  could  pass  between 
buildings  and,  during  passage,  would  be 
exposed  to  rain  and  snow.  Adequately 
maintained  mobile  equipment  (e.g., 
trucks,  automobiles,  trailers,  or  oUier 
such  general  purpose  vehicles  found  at 
the  industrial  site  that  are  not  industrial 
machinery  or  material  handling 
equipment  and  that  are  not  leaking 
contaminants  or  are  not  otherwise  a 
source  of  industrial  pollutants)  could  be 
exposed  to  precipitation  or  runoff.  Such 
activities  alone  would  not  prevent  a 
facility  from  being  able  to  certify  no 
exposure  under  this  provision. 
Similarly,  trucks  or  other  vehicles 
located  at  vehicle  maintenance  facilities 
awaiting  maintenance,  as  defined  at  40 
CFR  122.26(b)(14)(viii),  that  are  not 
leaking  contaminants  or  are  not 
otherwise  a  source  of  industrial 
pollutants,  would  not  be  considered 
exposed. 

In  addition,  EPA  recognizes  that  other 
instances  could  occur  where  permanent 
no  exposure  of  industrial  activities  or 
materials  is  not  possible  and,  therefore, 
is  proposing  that  under  such  conditions, 
materials  and  activities  be  covered  with 
temporary  covers,  such  as  tarps,** 
between  periods  of  permanent 
enclosure.  This  proposal  would  not 
specify  every  such  situation,  instead 
EPA  intends  that  permitting  authorities 
would  address  this  issue  on  a  case-by- 
case  basis.  Permitting  authorities  could 
determine  the  circumstances  under 
which  temporary  structtires  would  or 
would  not  meet  the  requirements  of  this 
section.  Until  permitting  authorities 
determined  otherwise,  temporary 
coverage  of  industrial  materials  or 
activities  would  be  allowable  under  this 
section  during  facility  renovation  or 
construction,  provided  the  temporary 
cover  achieved  the  intent  of  this  section. 
Moreover,  exposure  that  results  from  a 
leak  in  protective  covering  would  only 
be  considered  exposure  if  not  corrected 
prior  to  the  next  storm  water  discharge 
event. 

While  the  intent  of  this  proposal 
would  be  to  reduce  the  regulatory 
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burdens  on  industrial  facilities  and 
government  agencies,  the  FACA 
Committee  suggested  that  the  NPDES 
permitting  authority  should  consider  a 
compliance  assessment  program  to 
ensure  that  facilities  that  have  availed 
themselves  jof  this  no-exposure  option 
meet  the  applicable  requirements. 
Inspections  would  be  conducted  at  the 
discretion  orfthe  NPDES  permitting 
authority  and  would  Ukely  be 
coordinate^  vdth  other  facility 
inspection^  EPA  expects,  however,  that 
the  permitmg  authority  would  conduct 
inspections  when  it  became  aware  of 
potential  vyater  quality  impacts  possibly 
caused  by  the  facility's  storm  water 
discharges  <)r  when  requested  to  do  so 
by  affected  inembers  of  the  public.  The 
intent  of  thas  provision  would  be  that 
the  5-year  tit>-exposure  certification  be 
fully  availaible  to.  and  enforceable  by, 
appropriate  federal  and  State  authorities 
under  the  CWA.  Private  citizens  could 
enforce  against  facilities  for  discharges 
of  storm  wAier  that  are  inconsistent  with 
a  no-expostire  certification  if  storm 
water  discbftrges  from  such  facilities  are 
not  otherwise  permitted. 

The  FAQ\  Committee  recommended 
that  the  cerdfying  party  not  allow  any 
actions  tak^ti  to  qualify  for  this 
provision  to  result  in  a  net 
environmental  detriment.  The  phrase 
"no  net  enVi^nmental  detriment." 
however,  s^med  too  imprecise  a  phrase 
to  use  withk  this  context.  Therefore, 
EPA  is  proposing  to  implement  this 
recommendation  by  requiring  that 
^actions  taken  to  qualify  for  this 
provision  shall  not  interfere  with  the 
attainment  or  maintenance  of  water 
quality  standards,  including  designated 
uses.  Permit^ng  authorities  would  be 
able,  where 'tecessary.  to  make  a 
determinatibn  by  evaluating  the 
activities  changed  at  the  industrial  site 
to  achieve  n6  exposure  and  assess 
whether  thels^  changes  adversely 
impact,  or  have  the  potential  to  impact, 
water  quality  stand^s.  including 
designated  *$es.  EPA  anticipates  that 
most  efforts  to  achieve  no  exposure 
would  employ  simple  good 
housekeeping  and  contaminant  cleanup 
activities.  Oper  efforts  could  involve 
moving  mat^als  and  industrial 
activities  indpors  into  existing  buildings 
or  structures^ 

In  very  liihSted  cases,  industrial 
operators  could  make  major  changes  at 
a  site  to  achjbve  no  exposure.  These 
efforts  could  include  constructing  a  new 
building  or  cover  to  eliminate  exposure 
or  construct|*g  structures  to  prevent 
run-on  and  sljorm  water  contact  with 
industrial  miaiterials  or  activities.  Where 
•  major  changes  were  undertaken  to 
achieve  no  eptposiuv  that  increase  the 


impervious  area  of  the  site,  the  facility 
operator  would  need  to  provide 
information  on  this  in  the  certification 
form  discussed  above.  Using  this 
information,  and  other  available  data 
and  information,  permitting  authorities 
should  be  able  to  assess  whether  any 
major  change  has  resulted  in  increased 
pollutant  concentrations  or  loadings, 
toxicity  of  the  storm  water  nmoff,  or  a 
change  in  natural  hydrological  patterns 
that  would  interfere  with  the  attainment 
and  maintenance  of  water  quality 
standards,  including  designated  uses  or 
appropriate  narrative,  chemical, 
biological,  or  habitat  criteria  where  such 
State  water  quality  standards  exist.  In 
these  instances,  the  facility  operator  and 
their  NPDES  permitting  authority 
should  take  appropriate  actions  to 
ensure  that  attainment  or  maintenance 
of  water  quality  standards  can  be 
achieved.  The  NPDES  permitting 
authority  could  determine  the  need  for 
the  facility  to  obtain  coverage  under  an 
individual  permit  ot  a  general  permit  to 
ensure  that  appropriate  actions  are 
taken  to  address  water  quality  impacts. 

Another  issue  that  the  FACA 
Committee  discussed  but  was  unable  to 
reach  consensus  on  was  whether  or  not 
the  focility  operator  should  bear  the 
burden  of  determining  whether  the 
activities  imdertaken  to  achieve  no 
exposure  impact,  or  have  the  potential 
to  impact,  water  quality  standards,  or 
whether  the  NPDES  permitting 
authority  should  be  responsible  for 
making  that  determination.  Some 
meml)ers  of  the  FACA  Committee 
indicated  that  facility  operators  are  not 
sufficiently  trained  to  conduct  water 
quality  impact  assessments,  nor  privy  to 
the  necessary  information,  and, 
therefore,  would  not  be  able  to  make 
these  determinations.  Similarly,  these 
members  highlighted  that  under  the 
existing  NPDES  permitting  program,  the 
NPDES  permitting  authority  appears  to 
have  this  responsibiUty  (see  40  CFR 
122.44(d)).  Other  committee  members 
explained  that  only  the  facility  operator 
would  know  exactly  what  changes  were 
made  at  the  industrial  site  to  achieve  no 
exposure  and.  therefore,  should  make 
the  determination.  Other  committee 
members  were  concerned  that  these 
determinations  would  place  an 
extensive  burden  on  permitting 
authorities.  In  today's  proposed  rule,  the 
NPDES  permitting  authority  would  have 
the  primary  responsibility  for 
determining  potential  or  actual  water 
quality  impacts:  however,  this 
determination  would  be  based  upon 
specific  information  that  the  operator 
would  be  required  to  provide.  Given  the 
differing  opinions  expressed  by 


committee  members  regarding  this 
provision,  EPA  is  also  inviting  public 
comment  on  this  aspect  of  the  no 
exposure  incentive. 

EPA  envisions  that  general  permits 
would  be  used  to  implement  the 
program  and  that  the  owner  or  operator 
would  submit  a  written  certification  to 
the  permitting  authority  once  every  5 
years  at  the  "beginning"  of  the  permit 
term  or  prior  to  commencing  discharges 
during  a  permit  term.  Upon  request,  the 
owner  or  operator  would  also  need  to 
submit  a  copy  of  the  certification  to  the 
municipality  in  which  the  facility  is 
located.  EPA  invites  comment  on 
situations  that  may  affect  the  timing  of 
submission  of  the  certification.  For 
example,  some  States  are  transitioning 
towand  "specific"  general  permits 
(industry  or  watershed-based),  and  to 
the  extent  possible,  to  individual 
permits — ^making  it  likely  that  more 
than  one  general  permit  may  be 
applicable  to  a  given  facility  and  raising 
an  issue  as  to  when  to  submit  a  "no 
exposure"  certification. 

Once  a  facility  operator  has 
established  that  the  facility  meets  the 
definition  of  no  exposure,  it  would  be 
imperative  that  the  operator  of  the 
facility  maintains  the  no-exposure 
condition.  Failure  to  do  so  would  resuh 
in  the  unauthorized  dischai^e  of 
pollutants  to  waters  of  the  United 
States,  which  could  result  in  penalties 
under  the  CWA.  Where  a  faciUty 
operator  determines  that  exposure 
would  occur  in  the  future  due  to  some 
anticipated  change  at  the  facility,  the 
operator  would  need  to  submit  an 
application  and  acquire  storm  water 
permit  coverage  prior  to  such  discharge 
to  avoid  such  penalties. 

3.  Options  Considered 

In  the  course  of  the  "no-exposure 
dialogue,"  the  FACA  Committee 
considered  a  number  of  options  for 
implementing  the  no-exposure 
provision,  including  regulating 
quahfying  industrial  facilities  by  (1)  an 
NPDES  general  permit  for  no-exposure 
facilities,  (2)  a  no-exposure  permit  by 
rule,  (3)  a  modification  of  the  definition 
of  "storm  water  associated  with 
industrial  activity"  such  that  industrial 
facilities  without  exposure  could 
instead  be  covered  under  the 
requirements  of  a  new  or  different  storm 
water  program,  and  (4)  a  watershed 
approach  to  no  exposure.  The  FACA 
Conmiittee  did  not  fully  support  any  of 
these  options. 

Some  committee  members  thought 
that  options  1  and  2  provided  little 
incentive  to  achieve  no  exposure. 
However,  Option  1  was  considered  the 
most  enforceable,  and  Option  2  was 
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considered  to  have  the  advantage  of 
enforceability  and  potential  for  reduced 
administrative  burden. 

Under  Option  3,  the  definition  of 
"discharge  associated  with  industrial 
activity"  at  §  122.26(b)(14)  would  be 
modified  such  that  facilities  with  no 
exposure  could  lose  their  status  as 
"storm  water  discharges  associated  with 
industrial  activity"  under  the  existing 
regulations.  Rather,  these  facilities 
would  become  storm  water  dischargers 
under  today's  proposed  rule  and  would 
be  required  to  do  whatever  the  final 
section  402(p)(6)  regulation  required. 
This  option  would  not  track,  however, 
the  proposed  requirements  of  today's 
rule  because  the  rule  would  not  impose 
any  requirements  on  undesignated 
sources.  EPA  anticipates  that  permitted 
sources  would  be  expected  to  comply 
with  requirements  similar  to  those  for 
industrial  Eacilities  permitted  under  the 
existing  storm  water  program.  Option  4 
had  virtually  no  support. 

K.  Public  Involvement/Public  Role 

The  Phase  II  Subcommittee  discussed 
the  appropriate  role  of  the  public  in 
successful  implementation  of  a 
municipal  storm  water  program.  The 
Subcommittee  generally  agreed  that  a 
successful  municipal  storm  water 
program  requires  an  educated  and 
actively  involved  public.  Although 
efforts  to  educate  and  involve  the,  public 
consume  limited  staff  and  financial 
resources,  the  benefits  are  numerous. 
An  educated  public  increases  program 
compliance  from  residents  and 
businesses  as  they  realize  their 
individual  and  collective  responsibility 
for  protecting  water  resources.  For 
instance,  an  educated  and  motivated  , 
public  could  reduce  pollutant  loadings 
by  limiting  the  use  of  garden  chemicals. 
Moreover,  an  educated  public  is  more 
likely  to  understand  the  environmental 
benefits  of  a  municipal  storm  water 
program  and,  therefore,  may  be  more 
willing  to  fund  such  a  program.  The 
program  is  also  more  likely  to  receive 
public  support  and  participation  when 
the  public  is  actively  involved  fi-om  the 
program's  inception  and  allowed  to 
participate  in  the  decisionmaking 
process.  In  a  time  of  limited  staff  and 
financial  resources,  public  volunteers 
offer  diverse  backgroimds  and  expertise 
that  may  be  used  to  plan,  develop,  and 
implement  a  program  that  is  tailored  to 
local  needs.  The  public's  participation 
is  also  useful  in  the  areas  of  information 
dissemination/education  and  reporting 
of  violators,  where  large  numbers  of 
community  members  can  be  more 
effective  than  a  few  regulators.  The 
public  may  undertake  several  roles  in 
the  municipal  storm  water  program  to 


help  ensure  a  beneficial  and  workable 
program  for  all  involved.  The  public  is 
encouraged  to  contact  the  NPDES 
permitting  authority  or  local  municipal 
separate  storm  sewer  operator  for 
information  on  the  municipal  storm 
water  program  and  ways  to  participate. 
Such  information  may  also  be  available 
ftt)m  local  environmental  or  other 
-public  advocacy  groups. 

EPA  is  inviting  comment  regarding 
the  appropriate  role  of  the  public  in  a 
municipal  storm  water  program,  and  the 
best  approach  that  EPA  can  take  in  the 
final  regulation  to  provide  appropriate 
recognition  of  this  role  and 
involvement.  The  advantages  of  active 
public  involvement  include  reduced 
pollutant  loadings,  increased  program 
support,  and  vigilant  protection  of 
waterbodies.  Some  examples  of  such 
involvement  follow.  First  of  all,  the 
public  may  be  subject  to  local  storm 
water  program  requirements,  guidelines, 
and  financial  costs.  For  example,  the 
public  could  be  subject  to  a  local 
ordinance  that  prohibits  dumping  used 
oil  down  storm  sewers.  In  addition, 
members  of  the  public  might  choose  to 
participate  as  actively  involved  partners 
in  program  planning,  development,  and 
implementation  (e.g.,  participate  in 
public  meetings  and  other  opportimities 
for  input,  perform  lawful  volunteer 
monitoring,  assist  in  program 
coordination  with  other  preexisting  and 
related  programs,  report  suspected 
violators  to  the  municipal.  State,  or 
Tribal  authorities),  aid  in  the 
development  and  distribution  of 
educational  materials,  and  provide 
public  training  activities.  In  addition, 
the  public  could  protect  waterbodies  by 
taking  civil  action  under  section  505  of 
the  CWA  against  any  person  who  is 
alleged  to  be  in  violation  of  an  effluent 
standard  or  permit  condition.  In  such 
situations,  members  of  the  public  would 
be  strongly  encouraged,  however,  to 
resolve  any  disagreements  or  concerns 
directly  with  the  parties  involved,  either 
informally  or  through  any  available 
alternative  dispute  resolution  process. 

The  public  could  also  petition  the 
NPDES  permitting  authority  to  require 
an  NPDES  permit  for  a  discharge 
composed  entirely  of  storm  water  that 
iaontributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  In  evaluating  such  a 
petition,  the  NPDES  permitting 
authority  would  be  encouraged  to 
consider  the  set  of  designation  criteria 
developed  for  the  evaluation  of  the 
small  municipal  separate  storm  sewer 
systems  located  outside  of  an  urbanized 
area  in  places  with  a  population  of  at 
least  10,000  and  a  population  density  of 


1,000  or  more.  The  NPDES  permitting 
authority  must  make  a  final 
determination  within  180  days  of 
receiving  a  petition. 

Public  involvement  and  participation 
pose  challenges,  however.  It  requires  a 
substantial  initial  investment  of  staff 
and  financial  resources,  which  could  be 
very  limited.  Even  with  this  investment, 
the  public  might  not  be  interested  in 
participating.  In  addition,  public 
participation  could  slow  down  the 
decisionmaking  process.  Nevertheless, 
EPA  believes  the  public  is  vital  to  the 
long-term  success  of  the  municipal 
storm  water  program  and  strongly 
encourages  public  involvement  and 
participation. 

In  response  to  comments  from  the 
Storm  Water  Phase  II FACA 
Subcommittee,  EPA  believes  it  is 
important  for  the  public  to  seek 
administrative  remedies  before  filing 
civil  suit  under  section  505  of  the  CWA. 
EPA  also  received  comments  stressing 
the  need  to  suggest  to  the  public  that 
they  have  a  responsibility  to  fund  the 
mimicipal  storm  water  program.  While 
EPA  believes  it  is  important  that  the 
program  be  adequately  funded,  as  a 
federal  agency  it  cannot  take  a  position 
on  the  appropriate  mechanism  or  level 
for  such  fimding.    • 

L.  Water  Quality  Issues 

The  CWA  combines  a  technology- 
based  approach  with  a  water  quality- 
based  approach  to  "restore  and  maintain 
the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters  .  .  .  ." 
EPA  and  most  States  issue  NPDES 
permits  to  point  source  discharges  of 
pollutants  to  meet  the  technology-based 
and  water  quality-based  requirements  of 
the  act.  Technology-based  requirements 
are  the  minimum  level  of  control  and 
are  generally  applicable  nationwide. 
When  the  technology-based  controls  are 
not  sufficient  for  the  waterbody  to 
support  the  water  quality  standards  that 
States  or  Tribes  adopted  tor  their  waters, 
the  CWA  requires  development  of  more 
stringent  permit  limits  and  control 
prt)grams  to  ensure  compliance  with 
water  quality  standards. 

1.  Water  Quality  Standards 

Water  quality  standards  are  the 
cornerstone  of  a  State's  or  Tribe's  water 
quality  management  program.  States 
and  Tribes  adopt  water  quality 
standards  for  waters  within  their 
jurisdictions.  Water  quality  standards 
define  a  use  for  a  waterbody  and 
describe  the  specific  water  quality 
criteria  to  achieve  that  use.  Examples  of 
designated  uses  are  recreation  and 
protection  of  aquatic  life.  Water  quality 
criteria  can  include  chemical,  physical, 
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or  biologic  i  parameters,  expressed  as 
either  num|Bric  limits  or  narrative 
statements.  The  water  quality  standards 
also  contaiti  antidegradation  policies  to 
protect  exiiting  uses  and  high  quality 
water.  The  antidegradation  policy 
ensures  that  water  quality 
improvemejats  are  conserved, 
maintaine(^,|and  protected.  States  and . 
Tribes  reviiW  their  water  quality 
standards  every  3  years  and,  if 
appropriate,  revise  them.  Water  quality 
standards  piovide  the  goals  for  the 
waterbody.'ierve  as  the  regulatory  basis 
of  water  quality  management  programs, 
and  are  benchmarks  by  which  success  is 
ultimately  gauged  for  a  given  waterbody 
or  watershed. 

EPA  reco^izes  that  urban  runoff  is 
not  the  only  contributor  of  pollutants 
and  other  s^ssors  to  lu-ban  waterways. 
Controls  oni  Urban  runoff,  however, 
represent  a^ij  opportunity  to  prevent  or 
capture  a  significant  portion  of  the 
pollutants  that  are  causing  or 
contributingi  to  violations  of  water 
quality  standards,  including  impairment 
of  designate^  uses.  Storm  Water  Phase 
n  FACA  Subcommittee  municipal 
representatives  expressed  concern  that 
municipalitii^  not  be  liable  for  loadings 
attributable  I  tlo  other  soim:es.  Today's 
proposal  contains  provisions  that 
establish  a  BMP-based  program  with 
measurable  |goals  that  must  meet  the 
standard  of  KfEP  and  protect  water 
quality.  In  tbe  first  two  to  three  rounds 
of  storm  water  permits,  EPA  envisions 
that  this  would  be  the  extent  of  the 
municipal  r^uirements  for  a  large 
majority  of  regulated  entities.  If 
additional  s^iecific  measiu-es  to  protect 
water  quality  were  imposed,  they  would 
likely  be  th^  ^sult  of  an  assessment 
based  on  TlyjjbLs,  or  the -equivalent  of 
TMDLs,  wh^re  the  proper  allocations 
would  be  made  to  ail  contributing 
sources.  EPi^  believes  that  the 
municipality's  additional  requirements, 
if  any,  should  be  guided  by  its  equitable 
share  based  an  a  variety  of 
considerations,  such  as  cost 
effectiveness  proportionate 
contribution  t)f  pollutants,  and  ability  to 
reasonably  a|ssume  wasteload 
reductions.  \ 

a.  Permitting  Policy 

As  a  resuh  of  today's  proposed 
regulation,  NPDES  general  permits  that 
would  be  issued  to  owners  or  operators 
of  regulated  small  municipal  separate 
storm  sewer  j^ystems,  as  well  as  storm 
water  disch$]|ges  associated  with  other 
activity,  will  be  the  primary  mechanism 
used  to  implement  these  requirements. 
As  is  the  cas^  in  the  issuance  of  any 
NPDES  permit,  the  permitting  authority 
would  use  its  NPDES  program 


requirements,  including  40  CFR  122.44 
in  establishing  appropriate  permit 
terms.  EPA  intends  to  issue  NPDES 
permits  consistent  with  the  August  1, 
1996,  Interim  Permitting  Approach 
guidance  (61  FR  43761,  November  6, 
1996.)  This  guidance  describes  the 
interim  permitting  approach  as  follows: 

In  response  to  recent  questions  regarding 
the  type  of  water  quality-based  effluent 
limitations  that  are  most  appropriate  for 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  storm  water  pwrmits,  the 
Environmental  Protection  Agency  (EPA)  is 
adopting  an  interim  permitting  approach  for 
r^ulating  wet  weather  storm  water 
discharges.  Due  to  the  nature  of  storm  water 
discharges,  and  the  typical  lack  of 
information  on  which  to  base  numeric  water 
quality  based  effluent  limitations  (expressed 
as  concentration  and  mass],  EPA  will  use  an 
interim  permitting  approach  for  NPDES 
storm  water  permits. 

The  interim  permitting  approach  uses  best 
management  practices  (BMPs)  in  first-round 
storm  water  permits,  and  expanded  or  better- 
tailored  BMPs  in  subsequent  permits,  where 
necessary,  to  provide  for  the  attainment  of 
water  quality  standards.  In  cases  where 
adequate  information  exists  to  develop  more 
specific  conditions  or  limitations  to  meet 
water  quality  standards,  these  conditions  or 
limitations  are  to  be  incorporated  into  storm 
water  permits,  as  necessary  and  appropriate. 
This  interim  permitting  approach  is  not 
intended  to  affect  those  storm  water  permits 
that  already  include  appropriately  derived 
numeric  water  quality-based  effluent 
limitations.  Since  the  interim  permitting 
approach  only  addresses  water  quality-based 
effluent  limitations,  it  also  does  not  affect 
technology-based  effluent  limitations,  such 
as  those  based  on  effluent  limitations 
guidelines  or  developed  using  best 
professional  judgment,  that  are  incorporated 
into  storm  water  permits. 

Each  storm  water  permit  should  include  a 
coordinated  and  cost-effective  monitoring 
program  to  gather  necessary  information  to 
determine  the  extent  to  which  the  permit 
provides  for  attainment  of  applicable  water 
quality  standards  and  to  determine  the 
appropriate  conditions  or  limitations  of 
subsequent  permits.  Such  a  monitoring 
program  may  include  ambient  monitoring, 
receiving  water  assessment,  discharge 
monitoring  (as  needed),  or  a  combination  of 
monitoring  procedures  designed  to  gather 
necessary  information. 

This  interim  permitting  approach  applies 
only  to  EPA;  however,  EPA  also  encourages 
authorized  States  and  Tribes  to  adopt  similar 
policies  for  storm  water  permits.  This  interim 
permitting  approach  provides  time,  where 
necessary,  to  more  fully  assess  the  range  of 
issues  and  possible  options  for  the  control  of 
storm  water  discharges  for  the  protection  of 
water  quality.  This  interim  permitting 
approadi  may  be  modified  as  a  result  of  the 
ongoing  Urban  Wet  Weather  Flows  Federal 
Advisory  Committee  policy  dialogue  on  this 
subject. 

EPA  would  encourage  authorized  States 
and  Tribes  to  adopt  policies  similar  to 


the  Interim  Permitting  Approach  when 
developing  its  storm  water  program.  For 
a  discussion  of  appropriate  monitoring 
activities,  see  Section  II.L.4.  below. 

2.  Total  Maximum  Daily  Loads 

A  TMDL  analysis  includes  the 
determination  of  the  relative 
contributions  of  pollutants  from  point, 
nonpoint,  and  natural  background 
sources,  including  a  margin  of  safety  of 
pollutants  that  can  be  discharged  to  a 
water  quality-limited  waterbody  to  meet 
water  quality  standards.  More 
specifically,  an  allowable  TMDL  is 
defined  as  the  sum  of  the  individual 
wasteload  allocations  for  existing  and 
future  point  sources  (including  storm 
water)  and  load  allocations  for  existing 
and  future  nonpoint  sources  (including 
diffuse  runoff  and  agricultural  storm 
water)  and  natural  background  materials 
with  a  margin  of  safety  incorporated  to 
account  for  uncertainty  in  the  analysis. 
TMDLs  are  required  in  the  CWA  section 
303(d)(1)  for  waters  that  will  not 
achieve  water  quality  standards  after 
implementation  of  technology-based 
controls.  These  provisions  have  been 
codified  in  40  CFR  130.7. 

The  Part  130  regulations  were 
designed  to  implement  CWA  sections 
106,  205(g).  205(j),  208,  303.  and  305, 
which  address  ambient  water  quality 
monitoring  and  planning  for 
implementation,  including  funding  and 
periodic  reporting  of  ambient  water 
quality  for  the  development  of  a 
national  inventory.  Section  130.5 
describes  a  continuing  water  quality 
planning  process  designed  to  implement 
CWA  section  303(e).  Of  particular 
significance  for  an  alternative  State 
storm  water  management  program 
described  above  are  the  provisions  of 
§  130.6,  which  describes  water  quality 
management  planning  under  sections 
208  and  303.  The  water  quality 
management  regulations  specify  some  of 
the  elements  of  water  quality 
management,  including  provisions  for 
point  and  nonpoint  soiut:e  management 
and  control.  The  nonpoint  source 
management  elements  include,  for 
example,  regulatory  and  nonregulatory 
programs,  activities,  and  BMPs  for  a 
variety  of  sources,  including  urban 
storm  water  (see  40  CFR 
130.6(c){4)(iii)(G)).  State  representatives 
have  suggested  that  requirements  for 
State  storm  water  management  under 
section  402(p)(6)  could  derive  fix)m,  and 
be  developed  through,  these  water 
quality  management  provisions  of  Part 
130.  EPA  is  not  proposing  any 
amendments  to  the  Part  130  regulations 
at  this  time,  but  is  inviting  comment  on 
how  the  existing  Part  130  regulations 
could  be  used  to  support  the  proposed 
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State  alternative  program  described  in 
this  proposal. 

TMDL  analyses  include  estimates  of 
loadings  from  storm  water  discharges. 
Load  reductions  obtained  through  the 
implementation  of  BMPs  required  in  the 
NPDES  program  for  storm  water  should 
be  reflected  in  the  TMDL  analysis. 
Through  Ihe  TMDL  analysis,  the  relative 
contribution  of  storm  water  discharges 
within  a  watershed  will  be  determined. 

EPA  has  formed  a  Federal  Advisory 
Committee  to  provide  advice  to  EPA  on 
identifying  water  quality-limited 
waterbodies,  establishing  TMDLs  for 
them  as  appropriate,  and  developing 
appropriate  watershed  protection 
programs  for  these  impaired  waters  in 
accordance  with  section  303(d).  The 
committee  operates  under  the  auspices 
of  the  National  Advisory  Coimcil  for 
Environmental  PoUcy  and  Technology 
(NACEPT). 

3.  Anti-Backsliding 

In  general,  the  term  "anti- 
backsliding"  refers  to  statutory  and 
regulatory  provisions  at  CWA  sections 
303(d)(4)  and  402(o)  and  40  CFR 
122.44(1)  that  prohibit  the  renewal, 
reissuance,  or  modification  of  an 
existing  NPDES  permit  to  contain 
effluent  limits,  permit  terms,  limitations 
and  conditions,  or  standards  that  are 
less  stringent  than  those  established  in 
the  previous  permit.  There  are, 
however,  exceptions  to  this  prohibition 
(known  as  "antibacksliding 
exceptions"),  which  are  also  presented 
in  sections  303(d)(4),  402(o)  and  40  CFR 
122.44(1). 

The  issue  of  backsliding  from  prior 
permit  limits,  standards,  or  conditions 
is  not  expected  to  initially  apply  to  most 
storm  water  dischargers  designated 
under  today's  proposal  because  they 
generally  have  not  been  previously 
authorized  by  an  NPDES  permit. 
However,  the  backsliding  prohibition 
would  apply  if  a  storm  water  discharge 
was  previously  covered  under  another 
NPDES  permit.  Also,  the  antibacksliding 
prohibition  could  apply  when  an 
NPDES  storm  water  permit  is  reissued, 
renewed,  or  modified.  In  most  cases, 
however,  EPA  does  not  believe  that 
these  provisions  would  restrict  revisions 
to  storm  water  NPDES  permits. 

4.  Monitoring 

EPA  encourages  States  to  provide  a 
multiyear  monitoring  strategy  in  their 
CWA  section  106  grant  application  to 
provide  the  framework  for  State/EPA 
agreement  on  the  States'  annual  work 
plans.  The  strategy  should  include  both 
ambient  and  program-specific 
monitoring  activities  for  nonpoint 
sources,  lakes,  estuaries,  wetlands,  and 


wet  weather  surveys.  States  should  also 
include  monitoring  for  NPDES,  TMDL, 
and  section  305(b)  activities.  Finally, 
the  State  should  describe  how  these 
activities  were  integrated  to  provide  all 
information  necessary  to  support  the 
State  water  quality  management 
programs.  Specific  elements 
recommended  for  State  monitoring 
program  work  plans  include 
identification  of  indicators  to  be  used  to 
measure  progress  toward  goals  and 
reference  conditions  for  baselines; 
identification  of  methods  used; 
identification  of  water  quality  problems; 
sampling  and  laboratory  analytical 
support  with  a  field  manual  and  quality 
assurance/quality  control  (QA/QC) 
plans;  provisions  for  data  storage, 
management,  and  sharing;  training  and 
support  for  all  involved  persons, 
including  voliuiteer  reporting  through 
the  section  305(b)  process;  and  annual 
program  evaluation. 

As  part  of  EPA's  efforts  to  further 
implementation  of  lu-ban  wet  weather 
programs  using  a  watershed  appjtiach. 
the  Agency  is  working  to  develop  a 
practical  approach  to  monitoring  that 
would  provide  meaningful  results. 
Under  today's  approach,  assessment, 
evaluation,  and  recordkeeping 
requirements  beyond  those  required  by 
the  NPDES  regulations  would  be  left  to 
the  discretion  of  the  NPDES  permitting 
authority.  The  NPDES  permitting 
authority  (EPA  or  the  authorized  State 
or  Tribe)  would  determine  monitoring 
requirements  in  accordance  with  State 
or  Tribe  monitoring  plans  appropriate  to 
the  watershed.  For  purposes  of  today's 
proposal.  EPA  recommends  that,  in 
general,  small  municipalities  not  be 
required  to  conduct  in  the  first  permit 
term  any  additional  monitoring  beyond 
any  they  may  be  already  performing.  In 
the  second  and  subsequent  permit 
terms,  EPA  expects  that  some  limited 
ambient  monitoring  might  be 
appropriately  required  for  perhaps  half 
of  the  regulated  small  mimicipal 
separate  storm  sewer  systems.  However, 
EPA  encourages  participation  in 
monitoring  programs  appropriate  to 
watershed  protection.  "The  permitting 
authority  may  wish  to  consult  the 
recommendations  made  in  the  report 
prepared  by  the  Intergovernmental  Task 
Force  on  Monitoring  Water  Quality 
(ITFM).  For  further  discussion  regarding 
monitoring  activities  and  the  ITFM 
report,  see  Section  II.H.3.C,  Evaluation 
and  Assessment. 

EPA  and  the  FACA  Committee  have 
developed  a  paper  entitled  "Watershed 
Assessment:  A  Critical  Tool  for 
Stakeholders"  (NovembeT  7, 1997) 
which  is  intended  to  supplement  a  draft 
watershed-based  policy  statement 


entitled  "A  Watershed  Alternative."  the 
policy  approach  described  in  the 
Watershed  Alternative  would  promote  a 
watershed-based  assessment  as  an 
essential  element  of  watershed-based 
programs  for  protecting  water  quality. 
The  Watershed  Assessment  paper 
amphfies  this  element,  describing 
varying  levels  of  resources  and 
stakeholder  needs  for  developing 
watershed  assessment  plans.  It  also 
acknowledges  the  importance  of 
designing  each  assessment  plan  to 
address  specific  stakeholder  interests. 
The  paper  states  that  each  plan  should 
include  unique  assessment  goals  and 
objectives,  selected  baseline,  sampling 
methods,  procedures  for  analysis,  record 
keeping  and  reporting,  and  sdiedules 
for  periodic  evaluation.  Additionally, 
the  paper  sets  out  the  various  roles  and 
responsibilities  of  stakeholders.  Also,  it 
contains  an  expansive  bibliography  that 
gives  resource  managers  suggested 
references  to  aid  them  in  canying  out 
each  stage  of  the  watershed  assessment 
plan. 

m.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  EPA 
prepared  an  Information  Collection 
Request  (ICR)  docxunent  (ICR 
No.1820.01),  a  copy  of  which  may  be 
obtained  from  Sandy  Farmer.  OPPE 
Regulatory  Information  Division;  U.S. 
Enviromnental  Protection  Agency 
(2137);  401  M  Street.  S.W.;  Washington, 
D.C.  20460.  or  by  calling  (202)  260- 
2740. 

Information  collection  requirements 
under  this  proposed  rule  would  include 
requirements  to  submit  an  NPDES 
permit  application  or  notice  for 
coverage  under  an  NPDES  general 
permit,  as  well  as  to  comply  with 
applicable  recordkeeping  and  reporting 
requirements.  Under  the  proposed  rule, 
certain  construction  sites  under  5  acres 
and  small  regulated  municipal  separate 
storm  sewer  systems  would  be  required 
to  retain  records  of  data  used  to 
complete  their  NPDES  permit 
applications  or  NOIs.  In  addition,  small 
regulated  municipal  separate  storm 
sewer  systems  would  be  reqmred  to 
submit  annual  reports  in  the  first  permit 
term  and  reports  in  years  2  and  4  in 
subsequent  permit  terms. 

Under  the  proposed  rule,  the  owners 
or  operators  of  regulated  small 
municipal  separate  storm  sewer  systems 
would  be  required  to  submit  reports 
containing  information  which  the 
permitting  authority  could  use  to  assess 
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the  effectiveiiess  of  individual  storm 
Water  programs.  This  information  could 
be  further  used  at  the  time  of  permit 
renewal  to  ensure  that  appropriate 
measures  woiuld  be  taken  by  the  owner 
or  operator  \^  revise  its  storm  water 
program  as  Reeded.  Information  that 
mi^t  be  conUined  in  the  reports 
includes  monitoring  data,  and  a  self- 
assessment  ^f  progress  toward  pollutant 
reduction  or  brogrammaticf  goals  which 
were  established  as  permit  conditions. 
Compliance  with  the  appUcable 
information  collection  requirements 


EXHIBIT  3.— Annual  and  Average  Annual  Total  Burden  Estimates 

[For  3  years  under  the  Paperwork  Reduction  Act] 


Constructior 
Notice  of 


imposed  under  this  proposed  rule 
would  be  mandatory,  pursuant  to 
section  402. 

Exhibit  3  presents  annual  and  average 
total  burden  and  cost  estimates  for 
Phase  n  respondents  (for  3  years  under 
the  Paperwork  Reduction  Act).  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 


systems  for  the  purposes  of  collecting, 
vaUdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  existing 
ways  for  complying  with  any  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

FOR  Phase  II  Respondents 


Activity 


Sources: 

merit 

Development  of  SWPPPs 

Individual  Application 

Recordkeeping  

Notice  of  Tlarminatlon 


Projected 

respondents 

per  year 


Annual  Sut>total 

II.  Small  Regulated  Municipalities: 

Notk»  of  httent 

Individual  Application 

Co-Applicanf  Application  

Retention  of  Records  

Annual  Report  Preparation  and  Submittal 


Year  1  Subtotal  

Yearsj  $  and  3  Annual  Subtotal  (i.e.,  not  including  applkations)^ 


Averi 


Avera 


Annual  Burden  and  Cost^ 


Annual  Program  Totaf* 


95,889 
95,889 
0 
95.889 
95.889 


Estimated 
burden  hours 

per 
respondent 


4.154 
0 
0 

4.154 
4,154 


1.0 

14.6 

9.1 

0.1 

0.5 


Projected  an- 
nual txjrden 
(Hrs)' 


40 
88.2 
146 

1 
21 


95.889 

1.399.979 

0 

9.589 

47.945 


Projected  an- 
nual cost  (Sy 


1.554,361 

166,160 
0 
0 

4.154 
87.234 


257.548 


91.388 


146.775 


$2,876,670 

47.361.303 

0 

211,243 

765.674 


51.214.890 

4.341.761 

0 

0 

108.544 

2.279.424 


6.729.729 


2.387.968 


3,835.222 


1 


1.701.135 


55.050,112 


'  Totals  may  not  add  because  of  rounding. 

2  Retention  of  Records  (4.154)  +  Annual  Report  Preparation  and  Submittal  (87,234)  -  Years  2  and  3  Annual  Subtotal  (91  388) 
rJjtnVl^  t']!I"*.'^°®'  ^'  ^^®  '"""'C'Pal  component  of  the  program  is  calculated  by  taking  the  year  1  subtotal  (i.e..  applications  plus  retention  of 
^^J^  annua  report  preparation  and  submittal;  36,729.729)  plus  the  average  total  for  each  of  the  years  2  ancl3  (recordkeeping  pluran- 
to  S,Iiir$3S!lS'°"        5"'""'«3'-  'e-  2  X  52,387.968),  which  equals  S1 1.505.665.  This  is  divided  by  3  (the  number  of  years  the  ICT<  is  vjid) 

,/.hiI'?®Il^°f^'^'^'®l^*^®  ^""^  °*  the  construction  source  annual  subtotal  plus  the  municipal  average  annual  burden.  Cost  total  calculated 
as  the  sum  of  the  construction  source  annual  subtotal  and  the  municipal  average  annual  cost.     '^  **  v^v«   ««  ^.wjiaioo 


Given  the  ijdquirements  of  today's 
proposed  regjuation.  there  would  be  no 
capital  and  no  operations  and 
maintenance  costs  assoi[:iated  with 
information  QOllection  requirements  of 
the  rule.  Simjlarly.  there  would  be  no 
capital/startup  or  operating  and 
maintenance  costs  associated  with  the 
information  ocjliection  requirements  of 
the  rule. 

The  govemnient  burden  associated 
with  the  proposed  extension  of  the 
existing  storntlwater  program  would 
impact  State.  [Tribal,  and  Territorial 
governments  (|^PDES-authorized 
governmental  Entities)  that  have  storm 
water  program  authority,  as  well  as  the 
Federal  gover^ent  (i.e..  EPA),  where  it 


is  acting  as  the  NPDES  permitting 
authority  in  States.  Tribes,  and 
Territories  that  are  notoauthorized  to 
administer  the  NPDES  program.  As  of 
May  1997.  42  States  and  the  Virgin 
Islands  had  NPDES  authority.  EPA 
estimates  that  96.962  construction  starts 
and  3.749  small  municipal  separate 
storm  sewer  systems  would  be  regulated 
within  authorized  governmental  ; 

entities.  EPA  estimates  that  18.815 
construction  starts  and  405  small 
municipal  separate  storm  sewer  systems 
would  be  regulated  in  non-authorized 
States.  Tribes,  and  Territories. 

The  estimated  burden  that  would  be 
imposed  upon  authorized  governmental 
entities  and  the  Federal  government  is 


estimated  to  be  241,282  hours  for 
authorized  States  and  38.933  for  the 
Federal  government,  for  a  total  of 
280.215.  This  estimate  is  based  on  the 
average  time  that  governments  would 
expend  to  carry  out  the  following 
activities:  review,  respond  to.  and  enter 
a  construction  NOI  into  a  data  base  (1 
hour);  review  and  enter  a  Notice  of 
TerminatioMNOT)  into  a  data  base  (0.5 
hours);  process  permit  applications  from 
owners  or  operators  of  regulated  small 
municipal  separate  storm  sewer  systems 
using  the  NOI  (4  hours);  issue  permits 
to  regulated  small  municipal  separate 
storm  sewer  systems  (160  hours);  and 
review  annual  repoits  submitted  by 
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regulated  small  municipal  separate 
storm  sewer  systems  (30  hours). 

Today's  proposed  rule  also  would 
include  a  conditional  exemption  from 
the  existing  storm  water  permit 
application  requirements  for  industrial 
focilities  that  can  certify  that  their 
industrial  materials  or  activities  have  np 
exposure  to  storm  water.  This 
exemption  would  be  conditioned  upon 
the  owner  or  operator  certifying  that 
their  facility  meets  the  no  exposure 
requirements.  Because  the  information 
collection  burden  associated  with  this 
certification,  as  well  as  the  reduced 
information  collection  requirements 
associated  with  becoming  exempt  from 
the  existing  storm  water  permit 
regulations,  are  being  developed  atjhis 
time  but  are  most  appropriately 
considered  as  part  of  the  existing  storm 
water  regulations,  the  incremental 
change  in  information  collection  burden 
associated  with  the  no  exposure 
requirements  has  been  estimated  in  a 
separate  section  of  the  economic 
analysis  accompanying  today's 
proposed  storm  water  rule. 

"The  proposed  no  exposure  provision 
would  expand  the  applicability  of  the 
"no  exposure"  exemption  to  more 
industrial  entities  than  currently 
contemplated.  Under  the  existing  rule, 
permit  application  requirements  are 
reserved  for  storm  water  discharges 
associated  with  light  industrial 
materials  and  activities  identified  under 
§122.26(b)(14)(xi)  if  those  materials  and 
activities  have  no  exposure  to  storm 
water.  Today's  proposed  rule  would 
expand  the  applicability  of  the  "no 
exposure"  exemption  to  include  all 
industrial  activity  regulated  under 
§122.26(b)(14)  (except  category  (x). 
construction).  The  proposed  no 
exposure  provision  would  be  applied 
through  the  use  of  a  written  certification 
process,  thus  representing  a  slight 
burden  increase  for  "light"  industries 
with  no  exposure.  There  would  be  both 
new  costs  and  cost  savings.  The  new 
costs  would  relate  to  the  certification 
requirement  and  State  and  Federal 
implementation  costs.  The  new  cost 


savings  would  be  based  on  relief  from 
all  existing  compliance  requirements  for 
those  industrial  facilities  that  qualify. 
The  net  impact  of  the  proposed  no 
exposure  provision  for  regulated 
industrial  facilities  would  be  an  annual 
net  savings  ranging  from  $89  million  to 
$2,499  million.  The  total  cost  to  Federal 
and  State  governments  would  range 
from  $0.6  to  $1.1  million  annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15, 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Comments  are 
specifically  requested  on  the  potential 
to  shorten  the  recordkeeping  period  for 
construction  activity  less  than  5  acres  to 
less  than  the  proposed  3  years.  Send 
comments  on  the  ICR  to  "ATFN:  Storm 
Water  Proposed  Rule  ICR  Comment 
Clerk— W-97-15,  Water  Docket,  Mail 
Code  4101,  EPA;  401  M  Street,  SW, 
Washington,  D.C.  20460"  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  D.C.  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
January  9, 1998,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  February  9, 1998. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

IV.  Executive  Order  12866 

Under  Executive  Order  12866  of 
September  30.  1993:  Regulatory 


Planning  and  Review,  (58  FR  51735, 
October  4, 1993)  the  Agency  rpust 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  aher  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Exetnitive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  could  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  docimiented 
in  the  public  record. 

EPA  developed  detailed  cost 
estimates  for  the  incremental 
requirements  imposed  under  today's 
proposed  regulation  and  the  regulatory 
options  considered  and  applied  these 
estimates  to  the  potentially  regulated 
universe  of  storm  water  sources 
designated  under  today's  proposal. 
These  estimates,  including  descriptions 
of  the  methodology  and  assumptions 
used,  are  described  in  detail  in  the 
Economic  Analysis  of  the  Stonn  Water 
Phase  n  Proposed  Rule,  which  is 
included  in  the  record  of  this 
rulemaking.  Exhibit  4  summarizes  the 
low-high  cost  range  associated  with  the 
basic  elements  of  the  proposed  rule. 


Exhibit  4.— Comparison  of  Annual  Compliance  Cost  Estimates 

[Millions  of  1997  Dollars] 


— 

No  regula- 
tion of 
phase  1 
sources 

August  7,  1995, 
final  rule 

PlanB 

Septemt)er  30, 
1996  draft  pro- 
posed rule 

Febnjary  13, 
1997  draft  pro- 
posed rule 

Proposed 
phase  II  rule 

Construction  

Municipal  

Industrial 

$0 
0 

0 

$278-$976 
701-3,085 
1,218-74.824 

S261-$914 
388-2,236 
0 

S177-$683 
23-393 
46-2,632 

$11S-«476 
23-<393 
46-2,632 

$115-$476 
23-393 
0 

Total  Cost  

0 

2,197-78,885 

649-3,150 

24^-3.708 

184-3,501 

138-869 
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In  interpretiiig  these  costs,  a  number 
of  caveats  shouM  be  bom  in  mind.  The 
primary  compdftent  of  the  municipal 
costs  is  the  implementation  of  the  six 
minimiun  meai^s.  These  were 
estimated  fromji  sample  of  21  pennit 
applications  foriPhase  I  municipalities. 
Cost  categories  from  these  applications 
corresponding  to  the  six  required  Phase 
II  minimum  measures  were  identified 
and  used  to  calculate,  for  each  measvu«, 
the  percent  of  municipalities  that  would 
incur  costs  for  tjhat  measure,  and  for 
those  that  would,  a  range  of  per  capita 


costs.  Municipalities  that  did  not  show 
costs  for  a  particular  measure  on  their 
permit  application  were  assumed  to 
already  have  programs  in  place  to 
comply  with  that  measure,  and  thus 
incur  no  additional  costs.  Also,  per 
capita  costs  that  were  more  than  two 
standard  deviations  above  or  one 
standard  deviation  below  the  mean  were 
dropped  because  they  were  not 
representative  of  most  cities.  This 
evaluation  was  done  separately  for  the 
first  pennit  cycle  and  the  second  and 
third  pennit  cycles.  In  estimating  the 


Exhibit  5.f-PERCENTAGE  of  Municipalities  Affected  and  Range  of  Per 
1 '  Measures 


costs  for  the  second  and  third  permit 
cycles,  cost  elements  were  dropped  that 
would  be  expected  to  occiu  only  once, 
such  as  development  of  municipal 
ordinances,  or  assessment  of 
appropriate  O&M  requirements  for 
municipal  operations.  The  first,  second, 
and  third  permit  cycle  costs  were  then 
combined  to  get  an  average  annual  cost 
over  the  first  15  years  of  the  program. 

The  estimated  percentages  of  affected 
mimicipahties  and  the  range  of  per 
capita  costs  for  each  of  the  six  minimum 
measures  are  presented  in  Exhibit  5. 

Capita  Costs  for  Six  Minimum 


Measure 


First  Permit  Cydej 

Public  Educattin 

Public  Involventent 

Illicit  Disdiargej  D&E  

Const  Site  SWi  Runoff  Control 

Post  Construdtlon  SW  Mgt  

PP/GH  of  Municipal  Ops 

2nd  and  3rd  Permit  Cydes: 

Public  Education  , 

Public  lnvolvefT|ent 

HIictt  Dischargei  D&E  

Const  Site  SW  iRunoff  Con^  . 

Post  Construction  SW  Mgt  

PP/GH  of  Municipal  Ops 


Percent  of 
municipali- 
ties ex- 
pected to 
incur  costs 
(percent) 


39 

100 
90 
63 

4 
71 

39 

100 

73 

80 

4 
67 


Low  end  of 
ran^e  of  per 
caprta  costs 


High  ertdof 
ranqe  of  per 
caprta  costs 


$0.02 
0.19 
0.04 
0.04 
1.09 
0.01 

0.01 
0.12 
0.04 
0.01 
1.09 
0.01 


$0.34 
0.20 
2.61 
1.59 
1.09 
2.00 

0.34 
0.12 
2.17 
0.83 
1.09 
1.08 


Concerns  have  been  raised  that  using 
data  from  Phase  lipermit  applications  to 
calculate  Phase  Ilicosts  may  lead  to 
either  an  understatement  or 
overstatement  of  these  costs.  Since 
Phase  n  communities  are  smaller  and 
less  densely  poptijlated,  they  will 
probably  have  fewer  structures  to 
maintain,  systems  to  map,  and 
connections  to  inspect  for  illicit 
discharges  than  Phase  I  municipalities, 
although  whether  this  is  also  true  on  a 
per  capita  basis  is  not  clear.  They  may 
also  be  able  to  coordinate  with  nearby 
Phase  I  programs!  for  some  measures, 
such  as  public  education.  However,  to 
the  extent  that  thfere  are  significant  fixed 
costs  and  econom^  of  scale  associated 
with  implementation  of  the  measures, 
the  per  capita  costs  for  Phase  II 
municipalities  may  be  higher  than  those 
for  Phase  I  municipalities.  Also,  it  is  not 
clear  whether  the  costs  listed  on  permit 
applications  represent  the  entire 
compliance  costs  for  the  Phase  I 
municipalities  sampled.  EPA  requests 
comment  on  its  methodology  of  using 
estimated  costs  fi«m  Phase  I  permit 
applications  to  pr3  ect  per  capita  costs 


for  Phase  11  mimidpaUties.  EPA 
especially  requests  any  data  that  might 
provide  a  better  indication  of  actual 
compliance  costs  for  these  types  of 
measures  for  smaller  municipaUties. 

EPA  also  requests  comment  on  its 
projection  that  compliance  costs  will  be 
lower  in  the  2nd  and  3rd  permit  cycles. 
This  projection  is  based  on  the  fact  that 
some  program  elements,  such  as 
development  of  municipal  ordinances 
and  identification  of  illicit  connections, 
will  only  have  to  be  done  once,  in  the 
first  permit  cycle.  However,  concern  has 
been  raised  that  there  may  be 
counteracting  tendencies  for  subsequent 
permit  cycle  costs  to  be  higher,  such  as 
population  growth  and  more  areas  being 
classified  as  urbanized  areas. 

Concern  has  also  been  expressed  that 
it  may  not  be  appropriate  to  apply  the 
percentages  of  Phase  I  mimicipalities 
that  apparently  inciured  costs  for 
implementation  of  each  measure  to  the 
estimation  of  Phase  II  costs.  Because 
Phase  n  municipalities  are  smaller,  they 
may  be  less  likely  than  Phase  I 
municipalities  to  already  have  adequate 
storm  water  programs  in  place  and  thus 
be  more  likely  to  incur  additional  costs 


as  a  result  of  this  rule.  As  a  sensitivity 
analysis,  EPA  has  estimated  the 
municipal  costs  under  the  assumption 
that  100  percent  of  covered  Phase  II 
municipalities  would  incur  costs  for 
each  measure.  Under  this  assumption 
the  municipal  costs  for  the  first  permit 
cycle  would  range  from  $110  million  to 
$690  million  v«th  a  mean  of  $238 
million;  second  and  third  permit  cycles 
would  range  from  $98  million  to  $494 
million  with  a  mean  of  $209  million. 
EPA  requests  comment  on  its 
projections  of  the  percentage  of  Phase  n 
municipalities  expected  to  incur  costs 
for  each  measure,  and  any  data  that 
might  help  refine  these  estimates  for  the 
final  rule. 

To  estimate  costs  to  owner/operators 
of  small  construction  sites,  EPA  first 
gathered  national  data  on  building 
permits  issued  over  15  years.  Over  the 
period  from  1980  to  1994,  there  was  a 
1.3  percent  average  annual  increase  in 
the  nimiber  of  building  permits  issued. 
This  growth  rate  was  used  to  project 
total  building  starts  through  the  year 
2015.  To  estimate  what  percentage  of 
these  starts  would  be  between  1  and  5 
acres,  EPA  used  more  detailed  data  from 
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Prince  George's  County,  Maryland  to 
detennine  for  each  category  of  building 
permit  (residential,  commercial,  etc.) 
what  percentage  was  between  1  and  5 
acres  and  applied  these  percentages  to 
the  national  totals.  Of  the  projected 
645,709  building  sites  for  the  year  2000, 
EPA  estimated  that  22  percent,  or 
140,485  would  be  between  1  and  5 
acres,  based  on  the  Prince  George's 
County  (PGC)  data.  EPA  recognizes  that 
PGC  may  not  be  representative  of  the 
entire  country  and  requests  any  data 
that  commenters  may  have  that  might  be 
used  to  develop  a  better  estimate  of  the 
number  of  construction  sites  between  1 
and  5  acres. 

EPA  next  estimated  the  number  of 
sites  located  in  States  that  already 
require  permits  for  sites  between  1  and 
5  acres,  and  removed  these  from  its  cost 
calculations  because  sites  in  these  States 
would  not  be  expected  to  incur 
additional  costs,  beyond  those  already 
involved  in  State  permitting.  This 
removed  19  percent  of  the  estimated 
sites  between  1  and  5  acres,  leaving  a 
projected  111,357  sites  in  the  year  2000 
that  would  be  expected  to  incur 
incremental  costs  as  a  result  of  this  rule. 
Finally,  EPA  estimated  the  percentage  of 
these  sites  that  are  already  subject  to 
local  sediment  and  erosion  control 
(SEC)  requirements.  Based  on  a  survey 
of  113  localities,  EPA  estimated  that  37 
percent  of  sites  between  1  and  5  acres, 
or  41.202  in  the  year  2000,  would 
already  be  subject  to  local  controls  and 
would  thus  not  incur  incremental  costs 
to  implement  SEC  measures.  EPA 
estimates  that  these  sites  would  incur 
costs  for  the  preparation  of  Notices  of 
Intent.  Notices  of  Termination,  and 
Storm  Water  Pollution  Prevention  Plans 
only,  while  the  remaining  70,155  sites 
would  incur  costs  for  implementation  of 
SEC  controls  as  well.  EPA  notes  that 
sites  in  coastal  areas  subject  to  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  (CZARA)  would 
be  required  to  implement  sediment  and 
erosion  controls  even  without  the 
proposed  rule.  SEC  costs  for  sites  in 
those  areas  should  thus  not  be 
considered  incremental  costs  of  this 
rule.  However,  because  EPA  is  not  sure 
how  much  overlap  exists  between 
coastal  zone  areas.  States  that  already 
have  permitting  programs  for  small 
construction  sites,  and  localities  that 
already  have  SEC  requirements,  EPA 
did  not  remove  additional  sites  firom  the 
rule  costs  specifically  because  they  were 
located  in  areas  subject  to  CZARA  (note, 
for  example,  that  most  State  permitting 
programs  are  in  such  areas).  EPA 
requests  comment  on  its  procedure  for 
adjusting  the  number  of  sites  subject  to 


incremental  costs  to  account  for 
programs  and  requirements  already  in 
place. 

The  proposed  rule  would  allow  the 
NPDES  permitting  authority  to  waive 
applicability  of  requirements  to  storm 
water  discharges  from  small 
construction  sites  based  on  three 
different  criteria.  In  the  economic 
analysis  the  Agency  has  projected  that 
15  percent  of  ^e  construction  sites  that 
would  be  covered  by  today's  proposal 
would  be  eligible  to  receive  such 
waivers.  Based  on  an  informal  survey  of 
individuals  familiar  with  the 
construction  industry,  EPA  believes  the 
percentage  of  sites  eligible  for  waivers 
would  probably  fall  between  5  and  25 
percent.  If  the  number  of  sites  eligible 
for  waivers  were  25  percent,  rather  than 
the  15  percent  used  in  the  EA,  projected 
compliance  costs  for  small  construction 
sites  would  be  correspondingly  lower. 
Similarly,  if  only  5  percent  of  sites 
turned  out  to  be  eligible  for  waivers, 
compliance  costs  would  be 
correspondingly  higher.  The 
construction  cost  analysis  does  not 
include  emy  costs  for  the  preparation 
and  submission  of  waiver  applications, 
but  the  agency  believes  these  costs  will 
be  negligible.  EPA  solicits  comments 
and  data  on  its  assiunptions  jregarding 
ccmstruction  waivers. 

Because  today's  proposed  rule 
provides  a  significant  degree  of 
flexibility  to  the  NPDES  permitting 
authority  and  designated  sources 
proposed  for  regulation,  the  actual  costs 
of  implementing  today's  proposed  storm 
water  rule  depend  greatly  on  how  the 
NPDES  permitting  authority  and 
regulated  sources  implement  the 
program.  To  some  extent,  this  flexibility 
is  reflected  in  the  broad  ranges  of  costs. 
EPA  believes  that  because  of  the 
significant  flexibility  provided  by  the 
proposed  rule,  the  low  to  middle  ranges 
of  costs  are  most  representative  of  the 
actual  costs  likely  to  be  incurred. 

Estimates  of  monetized  benefits 
associated  with  today's  proposed 
regulation  were  derived  using  an 
aggregate,  "top-down"  approach.  Under 
this  approach,  the  underlying  data  and 
assumptions  were  geared  to  a  national 
scale  (e.g.,  national  value  of  the 
commercial  fishery  and  nationwide 
beach  visit  data).  EPA  chose  this 
approach  because  research  indicated 
that,  given  the  variability  of  local 
situations  and  the  scarcity  of  data  on 
both  local  conditions  and  on 
extrapolation  methods,  a  bottom-up 
approach  was  not  deemed  to  be  feasible 
at  this  time.  Nevertheless,  information 
from  more  geographically  confined 
studies  provided  important  data  that 
support  such  a  monetized  benefit 


analysis.  In  addition,  local  and  regional 
experiences  also  verified  some  of  the 
impacts  and  benefits  that  EPA  had 
estimated  at  a  national  level. 

The  basic  methodology  for  the  top- 
down  approach  was  as  follows.  For  each 
of  the  various  categories  of  financial, 
recreational,  and  health  benefitsrEPA 
first  estimated  the  total  value  if  all 
siu'face  waters  of  the  United  States  were 
cleaned  up  to  a  level  that  supported 
their  designated  uses.  Next,  using 
information  on  the  degree  and  causes  of 
water  quality  impairment  from  EPA's 
1994  and  1996  Section  305(b)  National 
Water  Quality  Inventory  Report  to 
Congress,  EPA  estimated  the  portion  of 
total  impairment  (and  thus  total 
benefits)  attributable  to  storm  water 
runoff.  Although  it  varied  by  benefit 
category,  generally  between  5  and  10 
percent  of  total  water  quality 
impairment  was  found  to  be  attributable 
to  either  urban  or  construction  storm 
Mrater  runoff.  Finally,  EPA  determined 
the  share  of  storm  water  benefits  that 
should  be  attributed  to  the  Phase  II  rule 
specifically. 

One  consequence  of  the  approach 
used  to  estimate  monetized  benefits  is 
that,  unlike  the  cost  analysis,  the 
benefits  analysis  only  provides 
monetized  estimates  of  the  benefits 
associated  vfith  today's  proposed 
regulatory  alternative.  To  account  for 
the  fact  that  any  storm  water  control 
may  not  be  100-percent  effective,  EPA 
estimated  the  effectiveness  of  the  storm 
water  BMPs  proposed  in  today's  rule 
and  applied  these  estimates  to  the  total 
monetized  benefits  of  the  proposal.  Due 
to  the  uncertainty  regarding 
effectiveness  of  different  BMPs,  as  well 
as  that  regarding  the  appropriate  share 
of  storm  water  benefits  to  allocate  to 
each  of  EPA's  wet  weather  programs, 
EPA  developed  three  scenarios  to 
estimate  proposal  benefits.  In  Scenario  1 
(high  benefits  scenario),  it  was  assumed 
that  Phase  11  BMPs  would  be  90  percent 
effective  in  controlling  pollution  from 
storm  water  runoff,  that  '/r  of  health 
benefits  should  be  allocated  to  storm 
water  programs  (Phases  I  and  11)  and  V? 
should  be  allocated  to  EPA's  sanitary 
sewer  overflow  (SSO)  program,  and  that 
most  municipal  storm  water  benefits 
should  be  allocated  50  percent  to  Phase 
I  and  50  percent  to  Phase  n.  The 
exceptions  were  benefits  for  avoided 
costs  of  building  or  replacing  water 
storage  capacity,  75  percent  of  which 
were  to  be  allocated  to  Phase  II,  and 
benefits  for  avoided  costs  of  freshwater 
navigational  dredging,  25  percent  of 
which  were  allocated  to  Phase  n.  In 
Scenario  2  (medium  benefits  scenario), 
it  was  assumed  that  Phase  II  BMPs 
would  be  80  percent  effective,  that  all 
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health  benefitki  should  be  allocated  to 
storm  water  ptbgrams,  and  again,  that 
most  municipal  storm  water  benefits 
should  be  allckjated  evenly  between 
Phases  I  and  n,  with  the  same  two 
exceptions.  In  Scenario  3  (low  benefits 
scenario),  it  w|^  assumed  that  Phase  II 
BMPs  would  be  only  60  percent 
effective,  that  all  health  benefits  should 
be  allocated  to  storm  water  programs, 
and  that  all  municipal  storm  water 


benefits,  including  those  for  avoided 
costs  of  building  or  replacing  water 
storage  capacity  and  freshwater 
navigational  dredging,  should  be 
allocated  evenly  between  Phases  I  and 
n.  In  Scenario  1,  all  water  storage 
replacement  and  navigational  dredging 
costs  were  allocated  to  storm  water 
programs  (Phases  I  and  U),  while  in 
Scenarios  2  and  3,  96  percent  of  these 
benefits  were  allocated  to  storm  water 


programs  and  4  percent  to  other  wet 
weather  programs.  In  all  three  scenarios, 
40  percent  of  storm  water  construction 
benefits  were  allocated  to  Phase  n.  The 
Economic  Analysis  dociunent 
accompanying  today's  action  provides  a 
detailed  description  of  the  basis 
rationale  for  each  of  these  scenarios. 

Exhibit  6  summarizes  aimual  benefits 
attributed  to  the  proposed  Phase  D  rule. 


Exhibit  B^L^Summary  of  Total  Annual  Monetized  Benefits  from  Implementation  of  the  Proposed  Storm 

Water  Rule  j 

(Millions  of  1997  Dollars]  , 


Municipal  Benefits 

Constmction  Benefits 


Benefits  category 


Total 


Scenario  1 
annual 
value 


$114-$379 
61-195 


175-574 


Scenario2 
annual 
value 


$100-8333 
53-169 


153-502 


Scenano3 
annual 
value 


S66-$222 

40-127 


106-349 


EPA  was  ab  4  to  develop  a  partial 
monetary  estii  tijate  of  expected  benefits 
for  today's  stofln  water  proposed  rule 
for  municipal  and  construction  benefits. 
Summing  the  laonetized  benefits  for 
each  of  the  scenarios  across  these 
categories  results  in  total  benefits 
ranging  from  aipproximately  $106 
million  to  $574  million  (1997  $) 
annually  for  th^  proposed  rule. 

EPA  is  requ0$ting  comment  on  several 
aspects  of  its  benefits  estimation 
methodology.  The  largest  single 
category  of  estipiated  benefits  is  avoided 
costs  of  building  or  replacing  water 
storage  capacitjy  (reservoirs)  lost  to 
sediment  deposition.  EPA  estimates  that 
an  average  of  820,000  acre  feet  of  storage 
capacity  is  lost  to  pollution  sources  each 
year.  EPA  furthfer  estimates  that  Va  of 
this  capacity  wrill  be  replaced  by 
building  new  reservoirs,  at  a  cost  of 
$420  to  $1500  per  acre  foot,  and  %  of 
this  capacity  vim  be  restored  by 
dredging,  at  a  cost  of  roughly  $3,500  to 
$11,000  per  acre  foot.  This  yields 
annual  water  storage  replacement  costs 
of  $2  to  $6  billion  annually.  EPA 
estimates  that  roughly  8  percent  of  these 
costs  (or  $170  to  $510  million)  are 
attributable  to  storm  water  nmoff.  EPA 
allocated  75  ptjifcent  of  the  benefits  itom 
avoiding  these  icosts  in  Scenarios  1  and 
2  to  Phase  n,  because  it  believes  that 
most  reservoirs  are  likely  to  be  outside 
of  densely  populated  Phase  I  areas.  In 
Scenario  3,  these  benefits  are  allocated 
evenly  between  Phases  I  and  II.  Concern 
has  been  expressed  that  these  benefits 
estimates  may  be  too  high,  especially 
given  that  the  tbtal  amount  actually 
spent  on  navigational  dredging 
attributable  to  bpllution  sources 


annually  is  only  $180  million  (to 
remove  83  million  cubic  yards), 
compared  to  the  $2  to  $6  billion  that ' 
EPA  estimates  would  be  required  to 
replace  the  estimated  1.3  billion  cubic 
yards  of  water  storage  capacity  lost  to 
pollution  sources  annually.  On  the  other 
hand,  the  temporary  nature  and 
intermittent  fiequency  of  reservoir 
dredging  and  the  fi«quent  need  to 
deploy  and  remove  heavy  equipment 
and  dispose  of  spoil  often  in  confined 
areas,  may  elevate  costs  on  a  per  cubic 
yard  basis  for  reservoirs  versus 
navigational  dredging.  EPA  has  no  data 
on  the  actual  amoimt  spent  on  water 
storage  capacity  replacement.  EPA  thus 
requests  comment  on  its  methodology 
for  estimating  these  avoided  costs,  on  its 
allocation  of  these  avoided  costs 
between  Phases  I  and  II,  and  any  data 
that  would  allow  it  to  refine  these 
estimates  fOr  the  final  rule.  EPA  also 
requests  comment  on  whether  it  would 
be  appropriate  to  discount  these 
benefits,  and  by  how  much,  given  that 
much  of  the  actual  replacement  of  lost 
storage  capacity  may  not  occur  for 
several  decades.  EPA  further  notes  that 
many  other  categories  of  benefits  may 
also  entail  significant  lags  and  requests 
comment  on  the  appropriateness  of 
discounting  benefits  to  accoimt  for  these 
lags  generally. 

EPA  is  also  requesting  comment  on  its 
methodology  for  estimating  marine 
recreational  and  commercial  benefits  for 
fishing  and  swimming.  Specifically,  the 
current  estimates  are  based  on  the 
degree  of  estuarine  impairment 
attributable  to  storm  water,  although 
EPA  recognizes  that  a  significant  share 
of  marine  fishing  and  swimming  occurs 


in  open  coastal  waters  rather  than 
estuaries.  EPA  has  assumed  that  full 
restoration  of  these  resources  would 
result  in  a  20  percent  increase  in  their 
value,  based  roughly  on  the  degree  of 
estuarine  impairment.  A  concern  has 
been  raised  that  the  degree  of 
impairment  in  open  coastal  waters  may 
be  significantly  different  than  that  of 
estuaries,  and  the  value  of  full 
restoration  of  open  coastal  resources 
correspondingly  changed.  Concern  has 
also  been  raised  that  the  current 
estimates  do  not  account  for  the 
substitutability  of  resources,  but  rather 
assume  that  the  total  amount  of  current 
marine  fishing  and  swimming  is  limited 
by  the  availability  of  unimpaired 
estuarine  and  coastal  areas.  EPA 
requests  comment  on  its  methodology 
for  estimating  these  benefits,  and  any 
data,  especially  on  the  degree  of 
impairment  of  open  coastal  waters  or 
the  fraction  of  marine  fishing  and 
swinuning  that  occurs  in  such  waters, 
that  would  allow  it  to  refine  these 
estimates  for  the  final  rule. 

As  a  sensitivity  analysis,  EPA  also 
performed  an  alternative  benefits 
estimate  using  a  different  "bottoms-up" 
approach  based  on  its  Clean  Water  Act 
Effects  Model.  The  modeling  approach 
examined  impacts  of  all  wet  weather 
events  together:  SSOs.  CSOs  (Combined 
Sewer  Overflows)  and  storm  water 
Phase  I  and  II.  This  would  provide  an 
upper  bound  estimates  for  storm  water 
control.  (For  this  analysis,  it  was 
possible  to  break  out  CSQs  as  separate 
data  exists  for  these  events.) 

Changes  in  water  quality  relate  to 
changes  in  how  humans  use  the 
resource.  This  analysis  estimated 
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changes  to  water  quality  based  on 
assumptions  about  the  level  of  control 
EPA  would  expect  from  the  CWA's  wet 
weather  programs.  Next,  the  Agency 
estimated  the  changes  in  human  use  and 
enjoyment  of  the  resource.  The  Agency 
applied  "willingness-to-pay  (WTP)" 
values  &t>m  Mitchell/Carson  (1993) 
contingent  valuation  survey  results, 
which  estimates  the  amount  of  money 
people  are  willing  to  pay  for  water 
quality  improvement.  (Mitchell/Carson 
estimates  include  values  for  recreation 
use  as  well  as  nonuse  values.) 

The  model  examined  three  different 
Mwt-weather  programs  under  three 
loadings  reduction  scenarios  based  on 
differences  in  such  factors  as  average 
annual  rainfall  in  diH^erent  hydrologic 
regions  and  changes  in  removals.  For 
each  of  these  scenarios  EPA  further 
estimated  low,  medium  and  high  values 
to  account  for  wide  ranges  in  variability. 
The  following  discussion  of  results  is 
based  on  medium  values  in  these  three 
scenarios. 

The  results  of  this  analysis  show  a 
range  of  monetized  benefit  of  $1  to  $7 
billion  for  all  urban  wet  weather 
programs.  The  results  of  the  modeling 
did  not  split  out  storm  water  impacts 
from  SSO  impacts.  Applying  the 
percentages  used  in  the  top  down 
approach  (^/V  storm  water.  V7  SSO),  EPA 
derived  an  estimate  for  storm  water 
Phase  n.  Using  the  medium  results, 
averaged  between  the  low  and  the  high 
estimates,  benefit  "estimates  for  the 
proposed  rule  fall  within  a  range  of 
$526  miUion  to  $3.56  billion.  'Hie  wide 
range  of  these  estimates  is  due  to  the 
very  flexible  nature  of  the  proposal, 
which  would  provide  communities  with 
a  wide  range  of  options  to  consider  for 
control  of  storm  water. 

There  are  additionaj  benefits  to  storm 
water  control  that  cannot  be  quantified 
or  monetized.  The  estimate  of 
monetized  benefits  presented  here  may 
thus  understate  the  true  value  of  storm 
water  controls  because  it  may  omit 


additional  numerous  mechanisms  by 
which  society  is  likely  to  benefit  from 
reduced  storm  water  pollution,  such  as 
improved  aesthetic  quality  of  waters, 
benefits  to  wildlife  and  to  threatened 
and  endangered  species,  option 
existence  values,  cultural  values,  and 
biodiversity  benefits.  The  estimates  of 
fi«sh water  recreational  benefits 
included  in  the  monetized  benefits 
analysis  are  based  on  the  Mitchell/ 
Carson  "willingness-to-pay"  study. 
Mitchell/Carsqn  estimates  the  value 
people  are  willing  to  pay  to  restore  all 
of  the  nation's  waters  to  fishable/ 
swimmable  quality,  and  thus 
presumably  already  includes  associated 
"non-use"  values.  However,  EPA 
believes  there  are  non-use  values  that 
are  not  captiired  in  the  Mitchell/Carson 
estimates  and  thus  not  included  in  the 
monetized  benefits  estimates. 

These  environmental  and  health 
benefits  are  also  important.  Another 
benefit  that  EPA  did  not  specifically 
monetize  is  the  benefits  of  flood  control 
to  the  extent  that  Phase  n  storm  water 
controls  reduce  downstream  flooding.  In 
addition,  the  Agency  relied  on  a 
geographically-limited  data  set  (Santa 
Monica  Bay,  California)  to  measure  the 
benefits  of  illness  avoided  due  to  storm 
water  controls. 

A  significant  category  of  benefits  that 
the  Agency  could  not  specifically 
monetize  is  ecological  benefits. 
Urbanization  can  adversely  affect  water 
quality  by  increasing  the  amount  of 
sediment,  nutrients,  metals  and  other 
pollutants  associated  with  land         ^ 
disturbance  and  development.  Not  only 
is  there  a  dramatic  increase  in  the 
volume  of  water  runoff  but  there  may 
also  be  a  substantial  decrease  in  that 
water's  quality  due  to  stream  scour, 
runoff  and  dispersion  of  toxic 
pollutants,  and  oversiltation.  The  higher 
flow  volumes  in  the  tributary  streams 
and  channels  create  a  "domino"  effect 
of  ecological  impacts.  Erosion  of  stream 


banks  and  incision  of  the  stream  floor 
result  in  sediment  movement  and 
eventually  buildup  in  downstream 
environments.  Sediment  covers  the 
stream  bed,  smothers  fish  eggs  and 
spawning  grounds,  interferes  with 
hatching,  and  can  clog  the  gills  and 
filter  systems  of  fish  and  aquatic 
invertebrates.  This  latter  effect  can 
result  in  retarded  growth,  systemic 
disfunction,  or  asphyxiation. 
Subsequent  loss  of  aquatic  life  has  a 
ripple  effect  up  the  food  chain. 

High  nutrient  levels  often  lead  to 
eutrophication  of  the  aquatic  system. 
This  entails  the  blue/green  surface  algae 
bloom,  water  discoloration,  and 
depressed  levels  of  dissolved  oxygen. 
Heavy  metals  can  have  toxic  effects  on 
aquatic  life.  Heavy  metals  in  the  water 
colimm  and  sediments  have  been 
connected  with  respiratory  problems  in 
fish  and  often  destroy  or  infect  the 
insect  populations  which  serve  as  the 
primary  food  source  for  many  fish 
species.  High  bacteria  levels  from 
animal  excrement  and  carcasses,  septic 
nmoff  or  illegal  dumping  by  motor 
homes  and  others  affect  critical 
estuarine  habitats  which  are  the  nation's 
most  productive  finfish,  oyster,  clam 
and  shrimp  fisheries.  EPA  requests 
comment  on  the  extent  to  which 
additional  consideration  of  these 
ecological  benefits  is  needed  and 
appropriate  methodologies  for 
quantifying  and  monetizing  them. 

Exhibit  7  compares  the  estimated 
national  annual  monetized  total  benefits 
associated  with  the  proposed  storm 
water  regulations  with  the  monetized 
costs  associated  with  the  proposed 
regulation.  Because  EPA  is  uncertain  of 
the  exact  monetized  benefit,  the  benefits 
for  each  scenario  have  been  compared  to 
costs.  The  net  total  benefits  (social 
benefits  less  siocial  costs)  for  the  three 
benefits  scenarios  range  from  positive 
$34  million  in  Scenario  1  to  negative 
$531  million  in  Scenario  3. 


Exhibit  7.— Comparison  of  Total  Annual  Monetized  Benefits  to  Total  Annual  CtoSTS  for  the  Proposed 

Phase  II  Storm  Water  Rule 

[Minions  of  1997  Dollars] 


Benefit  categories 

Scenario  1  value 

Scenario  2  value 

Scenario  3  value 

Financial  Benefits 

$93-$267 

$81-3304 

$1-$3 

$175-$574 

Value 

S80-S22S 

.  $72-$271 

$1-«3 

$153-$502 

(Low-High) 

$138-$869 

S3-$11 

$51-$144 

$54-$203 

$1-$2 

$106-^349 

Recreational  Benefits 

Health  Benefits 

Compliance  Costs  

Cost  categories 

Administration  Costs  

..■..••■«•»•••. 



Total  Monetized  Costs  .. 

$141-$880 

Net  Monetized  Benefits  . 

$34-$(306) 

$12-$(378) 

$35-$(531) 

UMI 
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The  proposMd  storm  water  rule 
includes  a  provision  that  would  allow 
owners  or  operators  of  facilities  with 
existing  discl^^es  associated  with 
industrial  activity  to  certify  that  if 
significant  miierials  or  industrial 
activities  are  not  exposed  to  storm  water 
the  owners  or  Operators  could  apply  for 
an  exemption!  p>ni  the  requirements  of 
the  NPDES  pa^itting  program.  This 
provision  is  included  in  t(^ay's 
proposed  stoirp  water  rule  but  would 
only  apply  to  Sources  regulated  under 
existing  rulesi  Therefore,  EPA  has 
decided  not  to  factor  the  costs  savings 
associated  with  this  exemption  into  the 
costs  analysis!  for  today's  proposed  rule. 
Rather,  the  ccist  savings  associated  with 
this  exemption  is  addressed  separately 
in  the  Econonitc  Analysis. 

V.  Unfunded  Mandates  Refbnn  Act/ 
Executive  Order  12875 

Title  U  of  thi  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agenq^  to  assess  the  effects  of 
their  regulato^  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  incl^iding  a  cost-benefit 
analysis,  for  pinoposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  to  the  privajtp  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  UMRA 
section  205  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  leas|  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  thsjti  achieves  the  objectives 
of  the  rule.  Tha  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  virith  applicable  law. 
Moreover,  seci^n  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costl^,  most  CMt-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanJEition  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  oruniquely  affect  small 
governments,  licluding  Tribal 
governments,  |t|  must  have  developed 
under  UMRA  i^ction  203  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  gnvemments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 


informing,  educating,  and  advising 
small  govenunents  on  compUance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  contains  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  milUon  or  more  for  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year. 
Accordingly,  under  UMRA  section  202, 
EPA  has  prepared  a  written  statement, 
which  is  summarized  below. 

A.  UMRA  Section  202  Written 
Statement 

EPA  proposes  today's  storm  water 
regulation  pursuant  to  the  specific 
mandate  of  Clean  Water  Act  §  402(p)(6), 
as  well  as  sections  301,  308,  402,  and 
501.  (33  U.S.C.  §§  1342(pK6).  1311, 
1318, 1342, 1361.)  Section  402(p)(6)  of 
the  CWA  requires  that  EPA  designate 
soiut:es  to  be  regulated  to  protect  water 
quality  and  estabfish  a  comprehensive 
program  to  regulate  those  sources.  In  a 
separate  document  in  the  administrative 
record,  EPA  describes  the  qualitative 
and  monetized  benefits  associated  with 
the  proposed  storm  water  rule  and  then 
compares  the  monetized  benefits  with 
the  estimated  costs  for  the  proposed 
rule.  The  Agency  also  developed  a 
partial  monetary  estimate  of  expected 
benefits  for  the  proposed  rule  for 
financial  benefits,  recreational  benefits, 
and  health  benefits.  Summing  the 
monetized  benefits,  for  each  of  the 
scenarios,  across  these  categories  results 
in  total  benefits  ranging  from 
approximately  $106  million  to  $574 
million  (1997  $)  annually  for  the 
proposed  rule.  Because  EPA  is  uncertain 
of  the  exact  monetized  benefit,  three 
benefit  scenarios  were  created  and 
compared  to  costs  for  the  proposed 
regulation. 

m  that  document,  EPA  reviewed  the 
potential  for  this  proposed  rule  to  have 
a  significant  effect  on  the  economy  or 
upon  unemplojrment  and  determined 
that  the  imemployment  impacts  will  be 
minimal,  if  any  at  all. 

First,  the  proposed  rule  does  not 
address  industries  involved  in 
production,  Sot  rather  small  mimicipal 
separate  storm  sewer  systems  and 
construction  sites  under  5  acres. 
Second,  flexibility  within  the  proposed 
rule  would  allow  municipalities  to 
tailor  proposed  individual  municipal 
storm  water  program  requirements  to 
their  needs  and  financial  position. 
Finally,  discussions  with 
representatives  within  the  construction 
industry  indicate  that  construction  costs 
would  likely  be  passed  on  to  consumers. 
EPA  believes  that  these  same  reasons 
would  result  in  the  proposed  rule 
having  minimal  or  no  unemployment 


impacts.  EPA  also  assessed  the  social 
costs  of  the  proposed  regulation  and 
estimates  the  total  social  costs  of  the 
proposed  rule  to  range  from 
approximately  $141  million  to  $878 
million  aimually  (1997  $).  The  proposed 
rule  would  not  have  the  potential  to 
increase  costs  for  industrial 
manufacturers  and  producers  because 
the  proposed  rule  does  address  storm 
water  discharges  ftom  other  types  of 
industrial  facilities. 

B.  Description  of  Intergovernmental 
Consultation 

Consistent  with  the  intergovernmental 
consultation  provisions  of  section  204  of 
the  UMRA  and  Executive  Order  12875. 
Enhancing  the  Intergovernmental 
Partnership,  EPA  consulted  with  elected 
representatives  of  various  levels  of 
government  in  a  variety  of  ways.  First, 
EPA  provided  States,  local,  and  tribal 
govemnikents  and  the  private  sector  with 
the  opportunity  to  comment  on 
alternative  approaches  to  the  proposed 
regulations  through  publishing  a  notice 
requesting  information  and  public 
comment  on  the  approach  for  the  CWA 
section  402(p)(6)  regulations  in  the 
Federal  Register  on  September  9, 1992 
(57  FR  41344).  This  notice  presented  a 
full  range  of  regulatory  alternatives 
under  each  issue  in  an  attempt  to 
illustrate,  and  obtain  input  on,  the 
regulation  of  unregulated  sources  to 
protect  water  quality.  Approximately  43 
percent  of  the  more  than  130  comments 
received  came  bom  municipalities  and 
24  percent  from  State  or  Federal 
agencies.  These  comments  provided  the 
genesis  for  many  of  the  provisions  in  the 
proposed  storm  water  rule,  including 
reliance  on  the  NPDES  program 
homework  (including  general  permits), 
providing  State  and  local  governments 
flexibility  in  selecting  additional 
sources  requiring  regulation  on  a 
localized  basis,  focusing  on  high 
priority  polluter^  and  providing  certain 
exemptions  for  fticilities  that  do  not 
pollute,  focusing  on  pollution 
prevention  and  best  management 
practices,  and  incorporating  watershed- 
based  concerns  in  targeting. 

Second,  in  e^ly  1993,  EPA,  in 
conjimction  with  the  Rensselaerville 
Institute  held  public  and  expert 
meetings  to  assist  in  developing  and 
analyzing  options  for  identifying 
unregulated  storm  water  sources  and 
possible  controls.  These  meetings  again 
allowed  participants  an  opportunity  to 
provide  input  into  the  CWA  section 
402(p)(6)  program  development  process. 
The  proposed  rule  reflects  several  of  the 
key  concerns  identified  in  these  groups, 
including  provisions  that  provide 
flexibility  to  the  States  and  to  other 
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pennitting  authorities  to  select  sources 
to  be  controlled  in  a  manner  consistent 
with  criteria  developed  by  EPA. 

Finally,  EPA  established  the  Urban 
Wet  Weather  Flows  Advisory 
Committee  (FACA),  including  a  Storm 
Water  Phase  n  Subcommittee. 
Consistent  with  the  Federal  Advisory 
Committee  Act,  the  membership  of  the 
Storm  Water  Phase  II  Subcommittee  was 
balanced  among  EPA's  various  outside 
stakeholder  interests,  including 
representatives  from  State  governments, 
municipal  governments  (both  elected 
officials  and  appointed  officials)  and 
tribal  governments,  as  well  as  industrial 
and  commercial  sectors,  agriculture, 
environmental  and  public  interest 
groups.  The  Storm  Water  Phase  II 
Subctmunittee  met  approximately  every 
other  month  between  September  1995 
and  June  1997.  In  addition  to  meetings, 
conference  calls,  and  correspondence, 
Subcommittee  members  were  provided 
three  opportunities  to  comment  in 
writing  on  preliminary  draft  approaches 
and  actual  drafts  of  the  proposed  rule 
and  preamble.  Ultimately,  the  32 
Subcommittee  members  recommended 
many  of  the  portions  making  up  the 
regulatory  framework  in  the  proposed 
rule. 

C.  Selection  of  the  Least  Costly.  Most 
Cost-Effective  or  Least  Burdensome 
Alternative  That  Achieves  the 
Objectives  of  the  Statute 

The  proposed  regulation  is  based  on 
a  "flexible"  NPDES  program  alternative. 
This  alternative  evolved  over  time  and 
incorporates  aspects  of  each  of  the  other 
alternatives  in  order  to  respond  to 
concerns  presented  by  the  various 
interests  represented  in  the  Storm  Water 
Phase  n  Subcommittee.  A  primary 
characteristic  of  the  proposed  rule  is  the 
flexibihty  it  offers  both  the  permitting 
authority  and  the  sources  proposed  for 
regulation  (small  MS4s  and  small 
construction  sites),  such  as  general 
permits,  best  management  practices 
suited  to  specific  locations,  and 
allowing  MS4s  to  develop  their  ovra 
program  goals.  EPA  developed  detailed 
cost  estimates  for  the  incremental 
requirements  imposed  under  the 
proposed  regulation,  and  for  each  of  the 
alternatives,  and  applied  these  estimates 
to  the  potentially  regulated  universe  of 
remaining  unregulated  point  sources  of 
storm  water.  The  Agency  compared  the 
estimated  annual  range  of  costs  imposed 
under  the  proposed  regulation  and  other 
major  options  considered.  The  range  of 
values  for  each  option  included  the 
costs  for  compliance  including 
paperwork  requirements  for  the  owners 
and  operators  of  small  construction 
sites,  industrial  facilities,  and  MS4s  and 


administrative  costs  for  State  and 
Federal  NPDES  permitting  authorities. 
Because  the  proposed  rule  provides  a 
significant  degree  of  flexibility  to  the 
permitting  authority  and  sources 
proposed  for  regulation,  the  actual  costs 
of  implementing  the  proposed  storm 
water  rule  are  highly  dependent  on  how 
the  program  is  implemented  by  the 
permitting  authority  and  the  sources 
proposed  for  regulations.  To  some 
extent,  this  flexibility  is  reflected  in  the 
broad  ranges  of  costs.  EPA  believes  that 
because  of  the  signiflcant  flexibiUty 
provided  by  the  proposed  rule,  the  low 
to  middle  ranges  of  costs  are  most 
representative  of  the  actual  costs  likely 
to  be  incurred.  In  the  administrative 
record  supporting  today's  proposal,  EPA 
estimated  ranges  of  costs  associated 
with  six  different  options  for  today's 
proposal.  For  each  option,  EPA  estimate 
a  cost  range.  From  the  highest  of  the 
high  estimates  to  the  lowest  of  the  low, 
the  cost  range  varied  between  no  cost 
and  $79  billion  dollars.  The  least  costly, 
most  cost-efliactive  or  least  burdensome 
option  is  the  "no  regidation"  option. 
This  option,  however,  would  not 
achieve  the  objectives  of  CWA  section 
402(p)(6)  because  remaining 
unregulatod  point  sources  of  storm 
water  need  to  be  regulated  to  protect 
water  quality.  The  remaining  option  that 
is  both  the  least  costly,  most  cost- 
eflective  or  least  burdensome  and 
accomplishes  the  objectives  of  the  rule 
is  the  proposed  rule  in  its  current  form. 
Today's  proposal  represents  the  lowest 
cost  range  option  (between  $106  million 
to  $574  million  dollars). 

Although  Congress  did  not  establish  a 
fund  to  fully  finance  implementation  of 
the  proposed  extension  of  the  existing 
NPDES  storm  water  program  under 
section  402(p)(6),  niunerous  Federal 
financing  programs  (administered  by 
EPA  and  other  Federal  agencies)  could 
provide  some  finaiicial  assistance. 
These  programs  include  CWA  section 
106  grant  program  CWA  section 
104(b)(3)  grant  program,  State  siuface 
and  ground  water  management 
programs  under  the  Safe  Drinking  Water 
Act,  the  environmental  quality 
incentives  program,  the  conservation 
reserve  program,  the  wetlands  reserve 
program,  and  the  estuary  management 
and  Federal  monitoring  programs.  Also, 
the  Natural  Resources  Conservation 
Service  (NRCS)  has  some  grants 
available  to  assist  in  projects  related  to 
erosion  and  sediment  controls. 

D.  Small  Government  Agency  Plan 

In  developing  the  proposed  rule,  EPA 
consulted  with  small  governments 
pursuant  to  its  interim  plan  established 
under  UMRA  section  203  to  address 


impacts  of  regulatory  requirements  in 
the  rule  that  might  significantly  or 
uniquely  affect  small  governments. 
Though  today's  proposal  would  expand 
the  NPDES  program  (with 
modifications)  to  certain  municipal 
separate  storm  sewer  systems  serving 
populations  below  100,000  people  and 
though  piany  systems  are  owned  by 
small  governments,  EPA  does  not  think 
the  proposed  rule  might  significantly  or 
ujiiquely  affect  small  governments.  As 
explained  in  the  Regulatory  Flexibility 
Act  section  of  the  preamble,  EPA  today 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  small 
governmental  jurisdictions.  In  addition, 
die  proposed  requirements  would  not 
have  a  unique  impact  on  small 
governments  because  larger 
governments  would  also  be  affected. 
Notwithstanding  this  finding,  the 
Agency  sought  to  provide  elected 
officials  of  small  governments  (and  their 
representatives)  with  an  opportunity  for 
early  and  meaningful  participation 
through  FACA  process.  In  addition.  EPA 
is  committed  to  providing  guidance  for 
the  operators  of  the  municipal  separate 
storm  sewer  systems  (which  would 
likely  include  small  governments) 
developed  in  conjunction  with  the 
Storm  Water  Phase  II  FACA 
Subcommittee. 

As  mentioned  previously,  43  percent 
of  the  comments  received  on  the 
September  9, 1992.  notice  were  from 
municipal  governments.  In  addition,  the 
following  groups  participated  as 
members  of  the  Storm  Water  PhaseH 
FACA  Subcommittee:  the  Conference  of 
Mayors,  the  National  League  of  Gties, 
the  National  Association  of  Towns  and 
Townships,  the  National  Association  of 
Counties,  the  CSO  Partnership,  the 
Water  Environment  Federation,  and  the 
Association  of  Metropolitan  Sewerage 
Agencies.  Through  such  participation 
and  exchange,  EPA  notified  potentially 
affected  small  governments  of 
requirements  under  consideration, 
allowed  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  into  the  development  of 
regulatory  proposals,  and  will  inform, 
educate,  and  advise  small  governments 
on  compliance  with  the  regulatory 
requirements.  The  Agency  is  also 
undertaking  efforts  to  develop  a  "tool 
box"  of  aids  (e.g.,  fact  sheets,  guidance, 
information  clearinghouse,  training, 
education,  research,  and  pilot  programs) 
to  be  made  available  to  regulated 
entities  and  permitting  authorities  to 
facilitate  implementation  of  today's 
proposed  regulation. 
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VI.  ExecutiTii  brder  12898 

Executive  (]k-der  12898  established  a 
Federal  polic  j|  for  incorporating 
environmentU  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  in  their  programs, 
policies,  and  lactivities,  as  appropriate, 
the  dispropoijtjionately  high  and  adverse 
human  health  or  environmental  efiiects 
on  minority  and  low-income 
populations.  EPA  ensured  proper 
consideration  of  environmental  justice 
concerns  during  the  section  402(p)(6) 
rulemaking  b^  selecting  a  balanced 
FACA  memb«|ship  and  specifically 
inviting  a  representative  of  the 
Environmental  Justice  Information 
Center  to  participate  on  the  Storm  Water 
Phase  n  FACA  Subcommittee.  EPA 
examined  the  potential  impact  of 
today's  propof^  storm  water  rule  on 
minority  and  Ibw-income  populations 
and  worked  to  develop  a  proposed  rule 
that  would  address  environmental 
justice  concents.  Discussions  with  the 
Storm  Water  Phase  n  FACA 
Subcommitte«i  contributed  to  these 
efforts. 

Three  aspettts  of  today's  proposed 
storm  water  regulation  would  support 
enviroiunent^lj  justice  objectives.  First, 
the  proposed  rule  would  result  in 
improvement^  jin  water  quaUty  in  the 
areas  aroimd  shiall  municipalities  and 
certain  industnes  that  impact  water 
quality.  These  improvements  would 
benefit  all  pensions  Uving  in  or  using 
these  areas,  iqduding  minority 
populations  and  low-income 
populations.  S^ond.  the  proposed  rule 
would  providela  high  degree  of 
flexibility  to  thie  NPOTS  permitting 
authority  to  address  high  priority 
contaminated  storm  water  discharges 
based  on  community  input  and  public 
participation.  This  ^ility  to  focus 
program  requirements  on  priority  needs 
or  areas  should  serve  as  an  additional 
tool  to  address  |envir(mmental  justice 
concerns.  Thir4.  the  proposed  rule 
specifies  that  pubhc  education  and 
outreach  programs  required  of  small 
mimicipal  separate  storm  sewer  systems 
should  be  tailored  to  address  the 
concerns  of  all  communities, 
particularly  mihority  and  disadvantaged 
communities,  lajs  well  as  children.  The 
proposed  rule!4lso  specifies  that 
compliance  with  required  public 
involvement  and  participation 
requirements  sJ^ould  include  efforts  to 
engage  all  economic  and  ethnic  groups. 

In  addition,  partly  in  consideration  of 
the  executive  ^er,  EPA  proposes  to 
exempt  Tribesiiq  urbanized  areas  with 
populations  o|  less  than  1,000  bom  the 
requirements  0^  today's  proposed  rule. 


VII.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
whenever  EPA  is  required  to  publish 
notice  of  general  rulemaking,  EPA  must 
prepare  an  initial  regulatory  flexibility 
analysis  (IRFA)  describing  the  economic 
impact  of  the  proposal  on  small  entities, 
unless  the  Administrator  certifies  that  a 
proposed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
After  consideration  of  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  the  Administrator 
certifies  that  the  proposed  rule  will  not 
have  a  significant  econmnic  impact  on 
a  substantial  number  of  small  entities. 
Notwithstanding  today's  certification, 
EPA  has  prepared  an  IRFA.  In  addition, 
prior  to  determining  that  today's 
proposal  should  be  certified,  EPA 
convened  a  Small  Business  Advocacy 
Review  Panel  under  the  RFA.  as 
amended  by  the  Small  Business 
Regulatory  Fairness  Act  (SBREFA),  to 
evaluate  and  minimize  the  potential 
impacts,  of  the  proposed  rule  on  small 
entities. 

A.  Economic  bnpact  on  Small  Entities 

EPA  assessed  the  potential  economic 
impact  of  today's  proposed  storm  water 
regiilation  on  small  entities.  As  the  first 
step  in  its  evaluation.  EPA  identified 
those  small  entities  potentially  afEacted 
by  the  proposal.  In  identifying  these 
small  entities.  EPA  used  tibe  definitions 
of  small  businesses,  small  governmental 
jurisdictions  (e.g.,  municipaUties),  and 
small  organizations  (e.g..  nonprofit 
organizations)  established  by  the  RFA. 
Based  oa  data  from  the  1990  U.S. 
Census.  EPA  estimated  that  a  total  of 
3.614  small  governmental  jurisdictions 
(specifically,  mimicipalities)  would  be 
affected  by  the  proposed  rule.  In 
addition,  11  Indian  Tribes,  as  small 
governmental  jurisdictions  who  own/ 
operate  municipal  separate  storm  sewer 
systems,  would  also  be  afiiacted.  Next, 
EPA  estimated  that  187.610 
constructicHi  firms  in  Standard 
Industrial  Classification  (SIC)  Code  15 
would  be  subject  to  the  proposal,  if 
adopted.  EPA  recognizes,  however,  that 
this  number  may  over-estimate  the 
number  of  small  businesses  sul^ect  to 
the  prc^sal.  The  data  do  not  permit  the 
Agency  to  distinguish  between  small 
construction  firms  whose  activities 
include  land  clearing  and  site 
preparation — the  proposal's 
requirements  would  apply  to  such 
operations — and  those  small 
construction  firms  that  do  not  prepare 


sites.  Finally,  the  proposed  rule  would 
not  apply  to  any  small  not-for-profit 
organizations. 

In  the  next  step  of  the  Agency's 
evaluation.  EPA  analyzed  the  potential 
economic  impact  of  the  proposed  rule 
on  the  small  entities  it  had  identified  as 
likely  to  be  subject  to  the  proposed  rule. 
In  the  case  of  those  small  municipaUties 
that  would  be  affected  if  the  proposal  is 
adopted,  EPA  evaluated  the  potential 
impact  using  a  "revenue  test."  Under 
this  test,  EPA  looked  at  the  total  annual 
cost  of  complying  with  the  proposed 
requirements  in  relation  to  total  annual 
municipal  revenues.  EPA  calculated 
total  annual  compliance  cost  based  on 
mean  costs  ($2.67  per  capita  and  $555 
per  municipality)  and  the  population 
reported  in  the  1990  Census.  EPA 
estimated  annual  revenues  based  cm 
data  from  the  1992  Census  of 
Governments,  using  state-specific 
estimates  of  annual  revenue  per  capita 
for  mimicipalities  in  three  population 
size  categories  (fewer  than  10.000, 
10.000-25.000.  and  25.000-50.000). 

Based  on  this  evaluation,  the 
Administrator  certifies  that  today's 
proposed  storm  wate;r  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small 
mimicipaUties.  Estimated  compliance 
costs  represent  more  than  1  percent  of 
estimated  revenues  for  only  62 
municipaUties  of  the  affected  small 
municipalities— approximately  1.7 
percent  of  small  municipalities— and 
less  than  3  percent  of  estimated 
revenues  for  all  but  4  municipalities — 
approximately  0.1  percent  of  afiiBcted 
small  municipalities.  In  both  absolute 
and  relative  terms,  the  impact  is  not 
significant. 

EPA  also  assessed  the  potential 
impact  of  the  rule  on  Indian  Tribes 
using  the  same  revenue  test  applied  to 
municipalities.  However,  revenue  per 
capita  for  tribal  governments  was  not 
available.  Therefore.  EPA  used  the 
State-specific  municipal  per  capita 
revenue  estimates  by  size  category  and 
adjxisted  these  estimates  downwaird 
based  on  the  ratio  of  per  capita  income 
on  the  reservaticm  to  per  capita  income 
for  the  State.  EPA  then  multiplied  the 
adjusted  estimates  of  per  capita  revenue 
by  the  reservation  population  and 
conducted  the  screening  analysis  in  the 
same  manner  as  for  municipalities 
(assuming  annual  compliance  costs  of 
S2.67  per  capita  and  $555  per 
reservation).  EPA  assumed  that  all 
Tribes  with  populations  between  1.000 
and  100.000  would  have  to  comply  %vith 
the  rule  and  Tribes  in  Oklahoma  would 
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not  be  regulated.^  Estimated  compliance 
costs  represent  more  than  1  percent  of 
total  estimated  revenues  for  only  2 
Indian  Tribes.  The  remaining  9  Indian 
Tribes  have  compliance  costs  less  than 
1  percent  of  estimated  revenues.  The 
Administrator  therefore  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  governmental 
jurisdictions  regardless  of  whether  the 
municipal  and  tribal  impacts  are 
analyzeid  separately  or  combined. 

For  small  businesses,  in  most 
instances,  EPA  evaluates  the  potential 
impact  by  using  a  "sales  test."  Under  a 
sales  test,  EPA  compares  the  cost  of 
complying  with  proposed  requirements 
to  a  small  business'  total  aiuual  sales. 
In  developing  the  inputs  to  this  test, 
EPA  calculated  the  compliance  costs 
based  on  "unit  costs"  (i.e.,  compliance 
costs  per  single-family  home)  rather 
than  costs  perdeveloper/contractor 
because  of  the  uncertainties  associated 
with  estimating  how  many  units  an 
"average"  developer/contractor  might 
develop  or  build  in  a  typical  year. 
Therefore,  EPA's  analysis  was  not 
exactly  a  "sales  test,"  but  was 
developed  to  derive  the  kind  of  results 
that  are  comparable  to  results  from  a 
sales  test.  EPA  approximated  the  sales 
test  by  estimating  compliance  costs  for 
single-family  homes  under  various 
scenarios  and  comparing  those  costs 
with  the  median  sales  price  of  a  single- 
femily  home.  The  results  of  this 
approximation  show  that  the  cost  of 
complying  with  the  proposed  rule  will 
not  exceed  1  percent  of  the  average  sales 
price  of  a  single  family  home  for  an 
array  of  the  most  likely  economic  and 
regulatory  scenarios.  EPA  reached  this 
conclusion  after  controlling  for  sites  of 
difiiarent  size  and  the  changes  in 
compliance  costs  per  site  (i.e.,  single 
family  home)  that  depend  upon  the 
need  to  implement  erosion  and 
sediment  controls  as  a  result  of  the 
proposed  rule. 

Because  of  the  absence  of  data  to 
specifically  assess  compliance  costs  per 
developer/contractor  as  a  percentage  of 
total  annual  sales  (i.e.,  a  very  direct 
estimate  of  the  impact  on  potentially 
affected  small  businesses).  EPA 
performed  additional  market  analysis  to 
examine  the  ability  of  potentially 
affiacted  firms  to  pass  along  regulatory 


*The  detanninatioD  ofappliabillty  to  Oklahoma 
Tribes  would  ba  dona  on  a  caaa^-caaa  basis.  In 
authorisation  of  the  OUabooia  NPDES  program. 
EPA  retained  jurisdictioa  to  regulate  discharges  in 
Indian  Country  (61  FV  63040. 12710/96).  However. 
EPA  believes  it  is  unHkelj  thai  large  populations  of 
Oklahooia  Tribes  would  bll  within  aiMs  that 
would  be  determined  to  be  a  Federal  Indian 
Rasarvatioa,  and  thus,  subject  to  regulation  (see 
preamble). 


costs  to  buyers  for  single-family  homes 
constructed  using  the  storm  water 
control  program  proposed  today. 
Obviously,  if  the  small  construction 
companies  that  would  be  subject  to  the 
proposal  are  able  to  pass  the  costs  of 
compliance,  either  completely  or 
partially,  on  to  their  purchasers,  then 
the  proposed  rule's  impact  is 
significantly  reduced.  EPA  conducted 
this  supplemental  analysis  using 
available  data  and  published  economic 
literature.  The  analysis  evaluated  the 
potential  effects  of  complying  with  this 
proposed  rule  on  the  market  for  single- 
family  houses  for  both  the  short  and 
long  term  including  potential  changes  in 
the  price  and  sales  of  single-family 
homes.  The  Agency  assessed  the  effect 
on  average  monthly  mortgage  rates  for  a 
range  of  potential  interest  rates.  EPA  has 
concluded  that  the  costs  to  site 
developers  and  building  contractors, 
and  the  potential  changes  in  housing 
prices  and  monthly  mortgage  payments 
for  single-family  home  buyers,  are  not 
expected  to  have  a  significant  impact  on 
the  market  for  single-family  houses 
including  most  potentially  affected 
small  firms  that  are  actively 
participating  in  this  market.  EPA's 
analysis  projects  the  impact  of  the  rule 
on  small  site  developers  and  building 
contractors  will  be  minimal  because 
these  companies  are  expected  to  pass 
regulatory  costs  on  to  home  buyers 
without  a  significant  impact  on  sales. 
Based  on  this  assessment,  the 
Administrator  also  certifies  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

B.  SBREFA  Panel  Process 

As  previously  explained  earlier  in  the 
preamble,  EPA  has  conducted  an 
extensive  outreach  effort  in  developing 
today's  storm  water  proposal.  EPA  held 
a  number  of  public  and  expert  meetings 
to  assist  in  preparing  the  proposal,  and 
the  Agency  established  a  FACA 
Committee  specifically  to  provide  a 
forum  for  addressing  storm  water  issues. 

EPA  also  convened  a  Small  Business 
Advocacy  Review  Panel  ("Panel"),  as 
described  in  RFA  section  609.  in  June 
1997.  Because  EPA's  economic 
assessment  was  incomplete,  the  Agency 
was  not  initially  certain  whether  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  number  of 
small  entity  representatives  were 
actively  involved  with  EPA  through  the 
FACA  process,  and  were,  therefore, 
broadly  knowledgeable  about  the 
proposal  under  development.  Prior  to 
convening  the  Panel.  EPA  consulted 
with  the  Small  Business  Administration 


to  identify  a  group  of  small  entity 
representatives  to  advise  the  Panel.  The 
Agency  distributed  a  briefing  package 
describing  its  preliminary  analysis 
under  the  RFA  to  this  group  (as  well  as 
to  representatives  firom  the  Office  of 
Management  and  Budget  and  the  Small 
Business  Administration)  and  also 
conducted  two  telephone  conference 
calls  and  an  all-day  meeting  at  EPA 
Headquarters  in  May  of  1997.  With  this 
prelimina^  work  complete,  in  Jime 
1997,  EPA  formally  convened  the 
interagency  Panel,  comprising 
representatives  from  the  Office  of 
Management  and  Budget,  the  Small 
Business  Administration,  EPA's  Office 
of  Water  and  EPA's  Small  Business 
Advocacy  Chair.  The  Panel  received 
written  comments  fi'om  representatives 
based  on  their  involvement  in  the 
earlier  meetings,  and  invited  additional 
comments  to  be  submitted  during  the 
term  of  the  Panel  itself. 

Consistent  with  RFA  requirements, 
the  Panel  evaluated  the  assembled 
materials  and  small-entity  comments  on 
issues  related  to:  (1)  a  description  and 
number  of  small  entities  to  which  the 
proposed  rule  would  apply;  (2)  a 
description  of  the  projected  record 
keeping,  leporting  and  other  compliance 
requirements  applicable  to  small 
entities:  (3)  identification  of  other 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule;  and  (4)  regulatory  alternatives  that 
would  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities  that  would  also 
accomplish  the  stated  objectives  of  the 
CWA  section  402(p)(6). 

On  August  7, 1997,  the  Panel 
provided  a  Final  Report  (hereinafter, 
"Report")  to  the  EPA  Administrator. 
The  Report  noted  that,  because  of  the 
extensive  outreach  conducted  by  the 
Agency,  and  due  to  the  Agency's 
responsiveness  in  addressing 
stakeholder  concerns,  small  entity 
representatives  raised  fewer  concerns' 
than  might  otherwise  have  been 
expected.  A  copy  of  the  Report  is 
included  in  the  docket  for  Uiis  proposed 
rule.  Notv^thstanding  today's 
certification  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  Agency  has  incorporated 
many  of  the  Panel's  recommendations 
into  today's  proposal. 

The  Panel  aduiowledged  and 
commended  EPA's  efforts  prior  to  its 
Report  to  work  with  stakeholders, 
including  small  entitle^  through  the 
Storm  Water  Phase  II  FACA 
Subcommittee.  As  discussed  in  the 
Background  section  of  this  preamble 
(Section  I.F.  The  FACA  Committee 


UMI 


Federal  Ragjater  /  Vol.  63.  No.  6  /  Friday.  January  9.  1998  /  Proposed  Rules 


1607 


Effort)  the  subconunittee  provided 
extensive  inpQt  in  the  development  of 
today's  prop<>»al.  The  Agency  also 
provided  FACA  members  with  copies  of 
the  Economic  Analysis  of  the  proposal, 
which  includes  the  initial  regulatory 
flexibility  analysis.  EPA  has  sou^t  to 
build  upon  tike  recommendations  made 
by  members  of  the  federal  advisory 
committee  and  has  responded  to 
numerous  issues  raised  by  them 
concerning  th^  scope,  method,  and 
timing  of  the  {program  outlined  in 
today's  propaial.  The  SBREFA  Panel 
stated  that,  bfcause  of  the  extensive 
outreach  conoucted  by  the  Agency  and 
the  Agency's  MBsponsiveness  in 
addressing  stikuiolder  omcems, 
commenters  during  the  SBREFA  process 
raised  fewer  Concerns  than  might 
otherwise  haya  been  expected.  Based  an 
the  advice  and  recommen^tions  of  the 
Stwm  Water  Phase  n  FACA 
Subcommittee,  as  well  as  the  Panel 
Report,  the  piaposal  includes  a  number 
of  provisions  designed  to  minimize  any 
significant  impact  of  the  proposed  rule 
on  small  entities  as  explained  below 
and  in  Appei^oix  5  of  today's  notice. 

Muniapal  representatives  commented 
to  the  Panel  thiat  small  municipal 
separate  storm  sewers  systems  in 
urbanized  areas  serving  less  than  1,000 
pef^le  might  lack  the  capacity  to  certify 
that  their  disd^arges  do  not  have 
significant  adjWerse  water  quality 
impacts.  EPA  i  ^ponded  that  the 
technical  basfat  for  such  c8Ttificati(m 
would  generally  be  produced  by  the 
permitting  authority,  in  the  form  of  a 
TMDL  or  watatshed  plaiL  The  Panel 
was  concerned,  however,  that  in  the 
absence  of  a  TMDL  or  watershed  plan 
developed  byli^er  parties  (i.e..  States 
or  EPA),  munkipalities  under  1,000 
would  have  difficulty  taking  advantage 
of  this  waiver  provision.  The  Panel 
recommended  that  EPA  invite  comment 
on  this  issue,  and  EPA  has  done  so 
(Section  n.G.3.  NPDES  Permitting 
Authority's  Role— Provide  Waivers). 

Municipal  representatives  also 
suggested  to  the  Panel  that  small 
mimicipal  sepiarate  storm  sewer  systems 
serving  less  than  1,000  people  in 
lubanized  areas  should  be  automatically 
exempt,  just  as  EPA  is  proposing  to 
exempt  systems  operated  by  Tribes  of 
less  than  l.OO^i  As  further  explained  in 
Section  F.,  Tjtaial  Role,  EPA  believes  ' 
that  the  situati(ins  of  very  small  Tribes 
are  not  comparable  to  those  of  small 
municipalities  because  Tribes  cannot 
generally  rely  an  administrative  support 
from  a  State  pannitting  authority  in  the 
way  municipalities  can.  Based  on  the 
positions  take|lby  OMB  and  SBA  in  the 
Report,  howevjar.  EPA  has  agreed  to 
request  comm(  ibt  on  this  issue  as  well. 


Other  small  business  representatives 
also  questioned  the  Panel  rixnit  the 
proposed  comprebansive  program  to 
regulate  construction  activities  that 
result  in  the  land  disturbance  of  1  acre 
up  to  5  acres.  The  Panel  recommended 
that  EPA  revise  the  preamble  to  the 
proposed  rule  to  invite  comment  on 
alternatives  to  the  proposed 
requirements,  including  a  discussion  of 
the  concerns  expressed  by  small  entity 
representatives  and  their  specific 
suggestions  for  addressing  them.  The 
Agency  has  included  the  suggested 
alternatives  in  its  discussicm  of 
construction  requirements  in  this 
preamble,  in  Section  IL  I.  Other 
Designated  Storm  Water  Discharges. 

Both  municipal  and  industrial 
representatives  commented  to  the  Panel 
that,  to  avoid  redimduice,  reouiremants 
for  construction  activities  undertaken  by 
municipalities  or  industrial  Cacilities 
should  be  incorpmvted  within  their 
respective  pennits  (provided  that  the 
permits  detail  sediment  and  erosion 
omtrols).  Similarly,  municipal 
representatives  commented  that 
requirements  for  industrial  facilities 
operated  by  mimidpalities  should  be 
covered  under  municipal  storm  water 
permits.  The  Panel  recommended  that 
EPA  explore  and  request  cmnmant  on 
these  ideas  in  the  preamble  of  the 
proposed  rule.  The  Panel  repOTted  that 
these  options  may  be  appropriate  for 
municipalities  or  industrial  facilities 
with  individually-issued  NPDES 
permits,  but  may  be  difficult  to 
administer  under  NPDES  general 
permits.  The  Agency  has  discussed  and 
solicited  comment  on  the  first  two  of 
these  options — condensing  ccmstruction 
requirements  into  a  single  municipal  or 
industrial  storm  water  permit — as  part 
of  the  preamble  discussion  of 
constructibn  requirements,  in  Section 
n.L  Other  Designated  Storm  Water 
Dischaiges.  The  Agency  has  discussed 
and  solicited  comment  on  the  third  of 
these  options— condensing  industrial 
storm  water  requirements  fot- 
municipally  owned  or  operated 
industrial  fecilities  into  a  single 
municipal  storm  water  permit — in  the 
preamble  as  part  of  the  discussion  of 
industrial  requirements,  in  Section 
n.1.3.  Other  Sources. 

The  Panel  also  received  comments  on 
a  preliminary  draft  of  the  revisions  to 
the  existing  storm  water  rules  providing 
relief  to  parties  certifying  "no  exposure" 
to  rainfall  events  that  could  produce 
storm  water  runoff.  G)mmenters 
indicated  that,  as  drafted,  the  provision 
would  preclude  such  certification  (and 
thus  deny  appropriate  exemption  from 
permitting  requirements)  to  certain 
deserving  facilities.  Such  facilities 


include  those  that  undergo  a  "temporary 
opwaticmal  change''' or  that  maintain 
vriiicles  outdoors  without  generating 
pollution.  The  Panel  recommended  diat 
the  Agency  discuss  these  comments 
witii  the  Uiban  Wet  Weather  Flows 
FACA  Committee  and  revise  the 
proposal  as  far  as  possible  to  allow  all 
ncilities  preventing  the  actual  dischuge 
of  pollutants  to  make  use  of  the  "no ' 
exposure"  EPA  complied  with  that 
recommendation  as  well. 

In  addition  to  looking  for  ways  to 
redesign  today's  proposal  to  limit  its 
impacts  on  small  entities,  the  Agency 
has  been  working  with  the  Storm  Water 
Phase  n  Subcommittee  to  develop  « 

considerable  support  for 
implementation  trough  the  "tool  box" 
approach  discussed  in  the  Section 
UJl.5.  of  this  preamble.  Tlie  tool  box 
would  include  fact  dieets,  gmdances,  an 
information  clearinghouse,  training  and 
outreach  efforts,  technical  research,  and 
support  for  demonstration  pio)ects. 

ErA's  outreach  to  smaH  entities 
covered  by  this  proposal  and  its 
accommodation  of  their  legitimate 
needs  have  been  aggressive  and  highly 
responsive.  The  Agency  actively  invites 
comments  on  all  aspects  of  the  proposal 
and  its  impacts  on  small  entities  so  that 
the  final  rule  will  reflect  the  most 
auspicious  balance  between  necessary 
environmental  pirotection  and 
appropriate  respect  for  the  genuine 
mnitations  of  small  entities  in 
understanding  and  complying  with 
applicable  requirements. 

VnL  NatkMial  Technology  Transfer  and 
Advanc^Bent  Act 

Under  $  12(d)  of  die  Nati(»al 
Tedmology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  xmless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
"Voluntary  consensus  standards"  are 
"technical  standards"  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices, 
management  systems  practices,  etc.)  that 
are  developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
volimtary  consensus  standards  are  not 
used  by  EPA.  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

Today's  proposed  rule  would  not . 
even  prescrilie  nationally  applicable 
substantive  control  standards,  either  for 
construction  site  storm  water  or 
municipal  storm  sewers.  Such  control 
standards  would  be  developed  on  a 
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State  or  local  basis.  Thus,  as  a  threshold     possible  use  of  any  potentially 


matter,  the  concept- of  "technical 
standards"  would  not  apply  to  the 
wwilatory  activities  propoaod  today. 

ePA  requests  comment  on  these 
findings,  tf  a  commenter  believes  that 
today's  rule  relies  on  technical 
standards,  the  Agency  also  solicits 


applicable  voluntary  consensus 
standards  for  the  final  rule. 


Dated:  December  15, 1997. 
Carol  M.  Browner, 

Administrator. 


lArtofSubiect.in40CFRP.rtsl22.nd    Appendices  lo  the  PnMunble 
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informaticm  about  the  identification  and     pollution  ccmtrpl. 

Appendix  1  to  Preamble— Federally-Recognized  American  Indian  Areas  Located  in  Bureau  of  the  Census 

Urbanized  Areas 

fBcoed  on  1990  Census  deta4 


AZ 
AZ 


AZ  ... 

CA... 
CA... 
CA.... 


Amefkan  hKten  area 


CA 
FL 
FL  , 

»  .. 

ME 


NV 
NV 
OK 
OK 

OK 

OK 
OK 
OK 


OK 

TX  . 
WA 

WA 
WA 

VM  . 


Pascua  YMqui  Resennlion  (pt),  Pascu.  Yaoqui  Tribe  o<  Arizon.  

S**^'"'  fieati>iMan  (pi.),  S.R  River  Pima-A4arioopa  Indan  Community  of  the  SaR  River  Re»- 

ervaHoii,  Caifomi.. 
San  Xavier  Reservation  (pt.),  Tohono  Codham  Nation  o(  Arizona  (fomierty  toKNwi  as  the 

PapagoTrtwot  the  SeNs.G«a  Bend  A  San  Xavier  Reservation).  ' 

Augustine  Reservation.  Augustine  Band  of  CahuHa  Msaion  ef  Indwts  of  the  Augustine  Res- 

arvMion,  CA. 
C^azon  Reaenralion,  Cabazon  Band  of  CahuOa  Mnaion  tadtans  of  ttie  Citezon  Reservation, 

P<**2Sf  <^**"*"*  **•)■  Q«*«=*V  Trije  of  the  Fort  Yuma  Indnn  Resen««ion,  CaKfomia  and 

Raddng  Ranctiaria.  Reddng  Rancheria  of  Calilbmia  

HolyvMMd  Resenotion,  Seminole  Trt)e 


UrtMnized  area 


Seminole  Tnist  twds,  Seminole  Trtoe  of  Florida,  Dania.  Big  Cypress  aridlirighlOT  Re^^ 


l=art  Hal  Reservation  and  Trust  Lands,  Shosone-Bannoek  Tribes  of  the  Fort  Hal  Reservation  of 
Idaho. 

Penobcoot  Reservation  and  Trust  Lands  (pL),  Penobscot  Tribe  of  Maine  .^ 

Shakopee  Community.  Shakopee  Mdewakanton  Sioux  Communty  ef  Minnesota  (Prior  CbUb)  .... 

Sanda  Puablo  (pt.),  Pueblo  of  Sandn.  New  Mexico 

Las  Vegas  Colony.  Las  Vegas  Tribe  of  Paiute  Indnns  of  the  Las  Vegas  Indian  Cotony.Tiewida 

Reno-SparfQ  Colony,  Rane-Spaito  Indan  Colony.  Nevada 

Osage  Reservation  (pt),  Osage  Nation  of  Oklahoma 

Absentee  Shawnefr<»izensBand  of  Potawatomi  TJSA  (pt.),  Absentee-Shtnvnee  fritw  "of  Indi- 
ans of  OklatK)ma,  Citizen  PelawMomi  Natkx),  OMahoma. 

Cherokee  TJSA  9  (pt).  Chereliee  Natkm  of  Oklahoma,  United  Keetoowah  Band  of  Ctierokee 
Indnns  of  Oklahoma. 

Cheyenne-Arapaho  TJSA  (pt).  Cheyenne  Arapahe  Tribes  of  OMahoma 

Chodaw  TJSA  (pt),  Choctaw  Nation  of  Oklahoma „ 

Cieek  TJSA  ft*.).  Alabam»Quassarte  TriMi  Town  ef  the  Creek  Ngitton  oi  OWahomLi^iim 
Tnban^rt  the  Creek  Indtan  Naten  of  Oklahoma,  Muscogee  (Crert^ 
ThtopMoooo  Tribal  Town  of  the  Creek  Nation  of  Okbtfiom.. 

Kiowa^Comanehe-Ap«*ie^  S«  Ap«he,  Apache  Tribe  of  Oklahoma.  Comanche  Indian  Tribe, 

Oklahoma.  Fort  S«  Ap«he  Tribe  of  Oklahoma,  Ktowa  lndh«  Trtoe  of  Oklahoma. 

Ysleta  del  Sur  Reservatfon.  Ysleta  Del  Sur  Puebto  of  Texas 

fc^deshool  Resen«tk)n  and  Tnjst  Lands  (pt),  MucMeshoot  kxten  Tribe  of  ifieMuddesito^ 


PuyafcpJ^senwtwn  and  Trust  Lands  (pt.).  Puyalup  Tribe  o» »»  Puyalup  Reservatnn.  WA  .... 
YatarmRaswvaion  (pt).  Confederated  Tribes  and  Bands  ef  the  Yakama  Indan  Natkm  of  the 

V*ama  Resaraaton,  WA. 
0»e«B  (Wast)  (pt.),  Onekta  Tribe  of  Wisconsin 


Tuscon,  AZ  (Phase  I). 
Phoenix.  AZ  (Phase  t). 

Tucson,  AZ  (Phase  0- 

Indto-Coachela,  CA  (Phase  I). 

IndkKkMchela.  CA  (Phase  I). 

Yuma.  AZ-CA. 

Reddng,  CA. 

Pert  Lauderdale,  FL  (Phaae  0- 

Fort  Lauderdale,  FL  (Phase  I). 

Pocatelo,  to.       . 

Bangor.  ME. 

MinneapoKs-St  Paul,  MN  (Phase 

0- 
Abuquerque,  NM  (Pttase  I). 
Las  Vegas.  NV  (Ptase  Q. 
Rano.  NV  (Phase  I).  <* 

Tuiaa.  OK  (Phase  0- 
Oklahoma  City.  OK  (Ptnse  0- 

FL  Smith.  AR-OK;  Tulsa.  OK 

(Phase  I). 
OMahoma  City.  OK  (Phase  0- 
Ft  Smift.  AR-OK  (Ptase  0- 
Tulsa.  OK  (Phase  I). 

LawkNi,  OK. 

El  Paso,  TX-NM  (Phase  0. 
Seattle.  WA  (Phase  I). 

Tacoma,  WA  (Phaae  0- 
Yakima.  WA 

Green  Bay,  Wl. 


oSii£!Sll!!t9^1S!S^  «*»*«  "  «»»  bureau  of  the  Census  data. 

252SKi£rriJ1&'!^.%^  SlSriS^^r*^  ChanKtenstics.  united  Stat...  Tabfe.  9  *  10.  (1990  CPH-I-IJ. 


areas  are  defined  in  conjunctnn 
not  have  reseoMiion  status. 
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A 


MLUNG  CODE  aS«0-(  t  -C 


Central  Place 


Incorporated  Place 


Ai^endix  2  to  Preamble 


Urbanized  Area  Dhistration 


Federal  Indian  Reservation  (FIR) 


V 


A 


Unincorporated  "Urbanized  Area" 
Portion  of  a  County 


Urbanized  Area 
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Appendix  3  to  Preamble — Urbanized  Areas 
of  the  Unitad  States  and  Puerto  Rico  (based 
on  1990  Census  datal 


Anniston 

Auburn — Opelika 

Binnmgham 

Columbus.  GA— AL 

Decatur 

Dothan 

Florence 

Gadsden 

Huntsville 

Mobile 

Montgomery 

Tuscaloosa 

Alaska 

Anchorage 

Arizona 

Phoenix 
Tucson 
Yuma.  AZ— CA 

Arkansas  . 

Fayetteville-Springdale 
Fort  Smith,  AR— OK 
Little  Rock— North  Little  Rock 
Memphis,  TN— AR— MS 
Pine  Bluff 
Texarkana.  AR— TX 

California 

Antioch — Pittsburgh 

Bakersfield 

Chico 

Davis 

Fairfield 

Fresno 

Hemet — San  Jacinto 

Hesperia— Apple  Valley — Victorville 

Indio — Coachella 

Lancaster— Pahndale 

Lodi 

Lompoc 

Los  Angeles 

Merced 

Modesto 

Napa 

Oxnard — Ventura 

Palm  Springs 

Redding 

Riverside — San  Bernardino 

Sacramento 

Salinas 

San  Diego 

San  Francisco — Oakland 

San  Jose 

San  Luis  Obispo 

Santa  Barbara 

Santa  Cruz 

Santa  Maria 

Santa  Rosa 

Seaside — Monterey 

Simi  Valley 

Stockton 

Vacaville 

Visalia 

Watsonville 

Yuba  City 

Yuma 

Colorado 

Boulder 
Colorado  Springs 


Denver 
Fort  Collins 
Grand  Junction 
Greeley 

Longmont  < 

Pueblo 

Connecticut 

Bridgeport — Milford 
Bristol 

Danbiuy,  CT— NY 
Hartford— Middletown 
New  Britain 
New  Haven — Meriden 
New  London — Norwich 
Norwalk 

Springfield,  MA— CT 
Stamford,  CT— NY 
'Waterbury 
Worcester,  MA— CT 

Delaware 

Dover 
Wihnington,  DE- 


-NJ— MD— PA 


-Hollywood — Pompano 


District  of  Cohunbia 

Washington,  DC— MD— VA 
Florida 

Daytona  Beach 

Deltona 

Fort  Lauderdale 

Beach 
Fort  Myers — Cape  Coral 
Fort  Pierce 
Fort  Walton  Beach  • 
Gainesville 
Jacksonville 
IGssimmee 
Lakeland 

Melbourne — Palm  Bay 
Miami — Hialeah 
Naples 
Ocala 
Orlando 
Panama  City 
Pensacola 
Punta  Gorda 
Sarasota — Bradenton 
Spring  Hill 
Stuart 
Tallahassee 

Tampa— St.  Petersburg- -Clearwater 
Titusville 
Vero  Beach 
West  Pahn  Beach— Boca  Raton— Delray 

Beach 
Winter  Haven 

Georgia 

Albany 

Athens 

Atlanta 

Augusta 

Brunswick 

Chattanooga 

Columbus 

Macon 

Rome 

Savannah 

Warner  Robins 

Hawaii 

Honolulu 
Kailua 

Idaho 

Boise  City 


Idaho  Falls 
Pocatello 

Illinois 

Alton 

Aurora 

Beloit,  WI— IL 

Bloomington — Normal 

Champaign — Urbana 

Chicago,  IL— Northwestern  IN 

Crystal  Lake 

Davenport— Rock  Island— Moline.  lA— IL 

Decatur 

Dubuque 

Elgin 
.  Joliet 
-  Kankakee 

Peoria 

Rockfbrd 

Round  Lake  Beach— McHenry.  IL— WI 

St.  Louis,  MO— IL 

Springfield 

Indiana 

Anderson 

Bloomington 

Chicago,  IL— Northwestern  IN 

Elkhart— Goshen 

Evansville.  IN— KY 

Fort  Wayne 

Indianapolis 

Kokomo 

Lafayette— West  Lafayette 

Louisville,  KY— IN 

Muncie 

South  Bend— Mishawaka,  IN— MI 

Terre  Haute 

Iowa 

Cedar  Rapids 

Davenport— Rock  Island— Moline.  lA— IL 

Des  Moines 

Dubuque,  LA— IL— WI 

Iowa  City 

Omaha,  NE— lA 

Sioux  City,  L\— NE— SD 

Waterloo— Cedar  Falls 

Kansas 

Kansas  City.  MO— KS 

Lawrence 

St.  Joseph,  MO— KS 

Topeka 

Wichita 

Kentucky 

CincinnaU,  OH— KY 

Clarksville,  TN— KY 

Evansville.  IN— KY 

Huntington— Ashland,  WV— KY— OH    ' 

Lexington-Fayette 

Louisville,  KY-IN 

Owensboro 

Louisiana 

Alexandria 
Baton  Rouge 
Houma 
Lafayette 
Lake  Charles 
Monroe 
New  Orleans 
Shreveport 
Slidell 

Maine 

3angor 
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Lewkton — Aubn^m 

Portland 

Portsmouth — Di^lvrer— Rochester.  NH — ME 

Maryland 

Annapolis 

Baltimore 

Cumberland 

Frederick 

Hagerstown,  MD— PA— WV 

Washington,  DC— MD— VA 

Wilmington.  Df4-NJ— MD— PA 

Massachusetts 

Boston 

Brockton 

Fall  River.  WlAjJm 

Fitchburg — Leottinster 

Hyannis 

Lawrence — Havorhill.  MA— ^NH 

Lowell,  MA— NH 

New  Bedford 

Pittsfield 

Providence— Pawtucket,  Rl— MA 

Springfield,  M/^-t-CT 

Taunton 

Worcester,  MA-|-iCT 

Michigan 

Ann  Arbor 

Battle  Creek 

Bay  City 

Benton  Harbor 

Detroit 

Flint 

Grand  Rapids 

Holland 

)ackson 

Kalamazoo 

Lansing — East  lUnsing 

Muskegon 

Port  Huron 

Saginaw 

South  Bend— Kfi^hawaka,  IN— MI 

Toledo,  OH-MI  | 

Minnesota 

Duluth.  MN— V 

Fargo— Moorhe^,  ND— MN 

Grand  Forks,  NO^MN 

U  Crosse,  WI— MN 

Minneapolis — St^PauI 

Rochester 

St.  Qoud 

Mississippi 

Biloxi— Gul^r^ 

Hattiesbiu]g 

Jackson 

Memphis,  TN— HR— MS 

Pascagoula 

Missouri 

Columbia 

Jopiin 

Kansas  City,  MOr-KS 

St.  Joseph,  MO— KS 

St.  Louis,  MO— (1 . 

Springfield 

Montana 

Billings 
Great  Falls 
Missoula 

Nebraska 

Lincoln 


Onjaha,  NE— lA 

Sioux  City,  L\— NE— SD 

Nevada 

Las  Vegas 
Reno 

New  Hampshire 

Lawrence — Haverhill,  MA — NH 

Lowell,  MA— NH 

Manchester 

Nashua 

Portsmouth^-Dovei^-Rochester,  NH — ME 

New  Jersey 

Allentown — Bethlehem— Easton,  PA — NJ 

Atlantic  City 

New  York,  NY— Northeastern  NJ 

Philadelphia,  PA-NJ 

Trenton,  NJ— PA 

Vineland— Millville 

Wihnington,  DE— NJ— MD— PA 

New  Mexico 

Albuquerque 
El  Paso 
LasCruces 
Santa  Fe 

New  York 

Albany — Schenectady — ^Troy 

Binghamton 

Bu^lo— Niagara  Falls 

Danbury,  CT— NY 

Elmira 

Glens  Falls 

Ithaca 

Newburgh 

New  York,  NY— Northeastern  NJ 

Poughkeepsie 

Rochester 

Stamford.  CT— NY 

Syracuse 

Utica — Rome 

North  Carolina 

Asheville 

Burlington 

Charlotte 

Durham 

Fayetteville 

Gastonia 

Goldsboro 

Greensboro 

Greenville 

Hickory 

High  Point      "^^ 

Jacksonville 

Kannapolis 

Raleigh 

Rocky  Mount 

Wilmington 

Winston-Salem 

North  Dakota 

Bismark 

Fargo— Moorhead,  ND— MN 

Grand  Forks,  ND-MN 

Ohio 

Akron 

Canton 

Qncinnati,  OH— KY 

Cleveland 

Colimibus 

Dayton 

Hamilton 


Huntington— Ashland,  WV— KY— OH 

Lima 

Lorain — ^Elyria 

Mansfield 

Middletown 

Newark 

Parkersbuig,  WV— OH 

Sharon,  PA— OH 

Springfield 

Steubenville— Weirton,  OH— WV— PA 

Toledo,  OH-MI 

Wheeling,  WV-OH 

Youngstown — Warren 

Oklahoma 

Fort  Smith,  AR— OK 
Lawton 

Oklahoma  City 
Tulsa 

Oregon 

Eugene — Springfield 

Longview 

Medford 

Portland — Vancouver,  OR— WA 

Salem 

Pennsylvania 

Allentown — Bethlehem— Easton,  PA — NJ 

Altoona  . 

Erie 

Hagersto%«i,  MD— PA— WV 

Harrisburg 

Johnstown 

Lancaster 

Monessen 

Philadelphia,  PA-NJ 

Pittsburgh 

Pottstown 

Reading 

Scranton — ^Wilkes-Barre 

Sharon.  PA— OH 

State  College 

Steubenville— Weirton.  OH— WV— PA 

Trenton.  NJ— PA 

Williamsport 

Wihnington,  DE— NJ— MD— PA 

York 

Rhode  Island 

Fall  River,  MA— RI 

Newport,  RI 

Providence — Pawtucket,  RI — MA 

South  Carolina 

Anderson 

Augusta,  GA— SC 

Charleston 

Columbia 

Florence 

Greenville 

Myrtle  Beach 

Rock  Hill 

Spartanburg 

Sumter 

Soudi  Dakota 

Rapid  aty 

Sioux  aty,  L\— NE— SD 

Sioux  Falls 

Tennessee 

Bristol,  TN— Bristol,  VA 
Chattanooga,  TN— GA 
Clarksville,  TN— KY 
Jackson 
Johnson  City 
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Kingsport,  TN— VA 

Knoxville 

Memphis.  TN— AR— MS 

Nashville 

Texas 

Abilene 

Amarillo 

Austin 

Beaumont 

Brownsville 

Bryan— College  Station 

Cbrpus  Christi 

Dallas— Fort  Worth 

Denton 

El  Paso.  TX— NM 

Galveston 

Harlingen 

Houston 

Killeen 

Laredo 

Lewisville 

Longview 

Lubbock 

McAllen — Edinbuig— Mission 

Midland 

Odessa 

Port  Arthur 

San  Angelo 

San  Antonio 

Sherman — Den  ison 

Temple 

Texarkana,  TX— Texarkana,  AR 

Texas  City 

Tyler 

Victoria 

Waco 

Wichita  Falls 

Utah 

Logan 
Ogden 

Prove — Orem 
Salt  Lake  City 

Vermont 

Burlington 
Virgima 

Bristol,  TN— Bristol.  VA 

Charlottesville 

Danville 

Fredericksburg 

Kingsport.  TN— VA 

Lynchburg 

Nonblk— Virginia  Beach— Newport  News 

Petersburg 

Richmond 

Roanoke 

Washington.  DC— MD— VA 

Waakiagton 

Bellingham 

Bremerton 

Longview.  WA — OR 

Olympia 

Portland — Vancouver.  OR— WA 

Richland — Kennewick — Pasco 

Seattle 

Spokane 

Tacoma 

Yakima 

WcttViigiiiia 

Charleston 

Cumberland.  MD— WV 
Hagerstown.  MD— PA— WV 


Huntington— Ashland.  WV— KY— OH 
Parkersbuig.  WV— OH 
Steubenville— Weirton.  OH— WV— PA 
Wheeling,  WV— OH 

Wisconsin 

Appleton — Neenah 

Beloit.  WI— IL 

Duluth.  MN— WI 

Eau  Claire 

Green  Bay 

janesville 

Kenosha 

La  Crosse.  WI— MN 

Madison 

Milwaukee 

Oshkosh 

Racine 

Round  Lake  Beach — McHenry,  IL — WI 

Sheboygan 

Wausau 

Wyoming 

Casper 
Cheyenne 

RuertoRico 

Aquadilla 

Ar«cibo  -  * 

Caguas 

Cayey 

Humacao 

Mayaguez 

Ponce 

San  Juan 

Vega  Baja — Manati 

Appendix  4  to  Preamble 

Checklist  for  No-Exposure  Certification  for 
NPDES  Storm  Water  Permitting 

Instructions-^PA  Form  XXX-X 

Who  May  File  a  No-Exposure  Certification 

In  accordance  with  the  Clean  Water  Act,  all 
industrial  facilities  that  discharge  storm 
water  meeting  the  deflnition  of  storm  water 
associated  with  industrial  activity  must 
apply  for  coverage  under  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  However,  permit  coverage  is  not 
required  at  facilities  that  can  certify  a  "no- 
exposure"  condition  exists.  This  documeut 
may  be  used  to  certify  that  at  the  facility 
described  herein,  a  condition  of  no-exposure 
exists.  This  certification  is  under  the 
auspices  of  the  EPA  only  and  must  be  made 
at  least  once  every  five  years.  Should  the 
industrial  activity  change  such  that  a 
condition  of  no-exposure  no  longer  exists, 
this  certification  is  no  longer  valid  and 
coverage  under  an  NPDES  storm  water 
permit  must  be  sought. 

Definition  of  No-Exposure 

No-exposure  exists  at  an  industrial  facility 
when  all  industrial  materials  or  activities, 
including,  but  not  limited  to,  material 
handling  equipment,  industrial  machinery, 
raw  materials,  intermediate  products,  by- 
products or  waste  products,  however 
packaged,  are  protected  by  a  storm-resistant 
shelter  so  as  not  to  be  exposed  to  rain.  snow, 
snowmelt.  or  runoff.  Adequately  maintained 
mobile  equipment  (trucks,  automobiles, 
trailers  or  other  such  general  purpose 
vehicles  found  at  the  industrial  site  which 


themselves  are  not  industrial  machinery  t>r 
material  handling  equipment  and  which  are 
not  leaking  contaminants  or  are  not 
otherwise  a  source  of  industrial  pollutants) 
may  be  exposed  to  precipitation  or  rvj[noff. 

Completing  the  Form 

You  must  type  or  print  in  the  spaces 
provided  only.  One  form  must  be  completed 
for  each  facility  or  site  for  which  you  are 
seeking  to  certify  no-exposure. 

Section  I.  Facility  Operator  Information 

Provide  the  legal  name  (no  colloquial 
names)  of  the  person,  firm,  public 
organization,  or  any  other  entity  that  operates 
the  facility  or  site  described  in  this 
certification.  The  name  of  the  operator  may 
or  may  not  be  the  same  as  the  name  of  the 
facility.  The  operator  is  the  legal  entity  that 
controls  the  facility's  operation,  rather  than 
the  plant  or  site  manager.  Enter  the  complete 
address  (P.O.  Box  numbers  OK)  and 
telephone  number  of  the  operator. 

Section  IL  Facility/Site  Location  Infonnation 
Enter  the  facility's  or  site's  official  or  legal 
name  and  complete  street  address 
(directional  address  OK  if  no  street  address 
exists).  Do  not  provide  a  P.O.  Box  number  as 
the  street  address.  In  addition,  provide  the 
latitude  and  longitude  of  the  facility  to  the 
nearest  15  seconds  of  the  approximate  center 
of  the  site  (if  you  do  not  know  your  site's 
latitude  and  longitude,  call  1-800-USA- 
MAPS). 

Section  QI.  Exposure  Checklist 

Circle  "Yes"  or  "No"  as  appropriate  to 
describe  conditions  at  your  facility.  For  the 
purposes  of  this  doctmient,  "material"  is 
defined  as  any  raw  material,  intermediate 
product,  finished  product,  by-product  or 
waste  product,  however  packaged.  "Material 
handling  activities",  by  definition,  include 
storage,  loading  and/or  unloading, 
transportation  or  conveyance  of  a  raw 
material,  intermediate  product,  finished 
product,  by-product  or  waste  product. 

Interpretation  of  Results 

If  you  answer  "Yes"  to  ANY  of  questions 
a.  through  r.  in  Section  III,  a  potential  for 
exposure  exists  at  your  site  and  you  cannot 
certify  a  no-exposure  condition  exists.  You 
must  obtain  (or  already  have)  coverage  under ' 
an  NPDES  Storm  Water  permit.  After 
obtaining  permit  coverage,  you  can  institute 
modifications  to  eliminate  the  potential  for  a 
discharge  of  storm  water  exposed  to 
industrial  activity,  and  then  claim  no- 
exposure  and  terminate  coverage  under  the 
existing  permit. 

Section  IV.  Certification 

Federal  statutes  provide  for  severe 
penalties  for  submitting  false  information  on 
this  application  form.  Federal  regulations 
require  this  application  to  be  signed  as 
follows: 

For  a  corporation:  by  a  responsible 
corporate  officer,  which  means:  (i)  president, 
secretary,  treasurer,  or  vice-president  of  the 
corporation  in  charge  of  a  principal  business 
function,  or  any  other  person  who  performs 
similar  policy  or  decision  making  functions, 
or  (ii)  the  manager  of  one  or  more 
manufacturing,  production,  or  operating- 
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focilities  employing  more  than  250  persons 
or  having  gross;  ^nnual  sales  or  expenditures 
exceeding  S2S  tHillion  (in  second-quarter 
1980  dollars)  if  authority  to  sign  documents 
has  been  assignod  or  delegated  to  the 
manager  in  accotxlance  with  corporate 
procedures  (not9,  wording  subject  to  change 
as  a  result  of  NppES  streamlining,  md.  11); 


For  a  partnership  or  sole  proprietorship:  by 
a  general  partner  or  the  proprietor;  or 

For  a  municipality,  State,  Federal,  or  other 
public  facility:  by  either  a  principal  executive 
officer  or  ranking  elected  official. 

Where  To  File  This  Form 
Mail  the  completed  form  to: 


xxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxx 

U.S.  Environmental  Protection  Agency  (4203) 
401  M  St.  SW 
Washington.  DC  20460 

BiujNQcooE  asao-so-p 
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1. 


Address: 


cay: 


Stale: 


Zip  Code: 


n.         F!adli^r/SteIx)c»tiattInforBiadop 

Faciiity  Name: 


Facility  Address: 


Cily: 


Slate: 


Zip  Code: 


ConaiyNai 


Lonvtade: 


10. 


ExptmanChedsSst 


Are  any  of  the  following  hems  exposed  to  precipitation,  now  or  in  the  foreseeable  fiiture,  AND  is  the  drainage 
discharged  fttim  the  site  to  surface  waters  of  the  US  or  to  a  municipal  separate  storm  sewer  system? 

a.  vehicles  used  in  material  handling  (excepting  adequately  maintained  mobile  equipment) 

b.  industrial  machmeiy  or  equipment 

c.  residue  from  the  cleaning  of  machinery  or  equipment 

d.  materials  associated  with  vdiiailar  maintenance,  cleaning  or  fueling 

e.  materials  or  products  during  loading/unloading  or  transporting  activities 

f .  materials  or  products  at  uncovered  loading  docks 

g.  materials  or  products  stored  outdoors  (excepting  products  intended  for  outside  use,  e.g.,  cars) 
h.  materials  or  products  handled/stored  on  roads  or  railways  owned  or  maintained  by  the  certifier 
i.  materials  or  spill/leak  residues  accumulated  in  storm  water  inlets 

j.  residuals  on  the  ground  from  spills/leaks  (including  subsurface  residuals  from  percolation) 

k.  materials  contained  in  open  or  deteriorated  storage  tanks/drums/comainen 

1.  industrial  activities  onducted  outdoors 

m.  materials  or  products  from  past  outdoor  industrial  activity 

waste  material 

process  wastewater  disposed  of  outdoors  (unless  otherwise  pennitted) 


q 

r. 


particulate  matter  from  roof  slacks/vents  not  otherwise  regulated  (i.e.,  under  an  air  quality  omrol 
permit)  and  in  qiianritini  detectaMe  in  the  storm  water  outflow. 

visible  dqmsits  of  residuals  near  roof  or  side  vents 

ipiUs/leaks  resulting  from  maintenance  of  stacks  or  air  exhaust  systems 


from  these  areas 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yet 

No 
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Have  youftved  or  roofed  owet  a  laife,  fixmerly  exposed,  pervioas  area  in  order  to  qoalify  for  ao-exponre? 
Pleaieiiidtote^praniiialely  bow  nucfa  area  was  paved  or  roofed  over  fifom  die  d^^  (Cwmflttiui  Ms 


Yes       No 


I  certify  t|«t  there  are  no  discharges  of  storm  water  contaminated  by  exposure  to  indusiiial  activities  or  i 
facility  ideatified  in  this  document. 


from  die 


I  onderstaod  that  I  am  obligated  to  make  diis  certificaticHi  once  every  five  yean  to  die  NPDES  p«^w«iitting  mtfaority  and.  if 
requested,  to  die  munidpality  (or  odier  local  government)  in  which  dos  ftcility  is  located  providing  the  facility  discharges 
storm  water  into  die  local  miimcq>al  separate  stprm  sewer  system  (MS4).  I  understand  diat  I  must  seek  coverage  under  an 
hn^DES  stotm  water  perniit  prior  to  any  poiiK-source  discharge  of  esqtosedstMm  water  from  die  fiKility.  I  understand  dnt 
I  must  alloNir  die  permitting  sndioriQf.  or  municipality  where  die  <&charge  is  into  die  MS4,  to  perform  inspections  to  confirm 
die  omditiqn  ofno-expoaute  and  to  make  sudi  inspection  rqxxts  publicly  available  upoa  ttqaest. 

Additional^,  I  certify  under  penally  of  law  diis  document  was  prqiared  under  my  direction  and  thM  qualified  personnel 
gadiered  and  evahialed  die  inlbnnation  submitted.  Baaed  upon  my  taaw^edgecrf  die  personnddirecdy  involved  in  gathering 
die  ndbrmaiion.  die  iitfannation  is  tiue.  acconde  and  compiete.  I  am  aware  diere  are  significaot  p*^wifi»«  fbr  providii^  fidse 
infbrmatian.  including  die  possibilify  of  fine  and  imprisonment 


HtUNQ  OOOK 


turn-  ift-c 

1  r-  - 

tapUunUe- 


Appoidix  5 1»  li^uiibi*— Kegulatory 
Flexiiulity  fin-  Saiall  Entitia 

A.  Regulatory  Fi^ibUity  for  Municipal  Storm 
Sewer  Systems  (litS4s) 

Different  Compliance,  Reporting,  or 
Timetables  That  Are  Responsive  to  Resources 
of  Small  Entities 

NPDES  permitting  authority  would  issue 
general  permits  instead  of  requiring 
individual  permits.  This  flexibility  would 
avoid  the  high  application  costs  and 
administrative  burden  associated  with 
individual  permits. 

NPDES  permiltting  authority  could  specify 
a  time  period  of  Up  to  five  years  for  small 
MS4s  to  fully  develop  and  implement  their 
program.  |  \ 

Analytic  monitbring  would  not  be 
required.  1 1 

After  the  first  permit  term  and  subsequent 
permit  terms,  subtnittal  of  a  summary  report 
would  only  be  rqduired  in  years  two  and 
four.  Phase  I  mutucipalities  are  currently 
required  to  subnii^  a  detailed  report  each 
year.  |, 

Brief  reportingj  format  encouraged  to 
facilitate  compiling  and  analyzing  data  from 
submitted  report$i  EPA  would  develop  a 
model  form  for  I  its  purpose. 


Qarifying.  Consolidating,  or  Simplifying 
Compliance  and  Reporting  Requirements 

The  proposed  rule  would  avoid 
duplication  in  permit  requirements  by 
allowing  the  NPDES  permitting  authority  to 
incorporate  by  reference  State,  Tribal,  or 
local  programs  under  a  NPDES  general 
permit.  Compliance  with  these  programs 
would  be  considered  compliance  with  the 
NPDES  general  permit. 

The  proposed  rule  would  allow  the  NPDES 
permitting  authority  to  recognize  existing 
responsibilities  among  different  municipal 
entities  to  satisfy  obligations  for  the 
minimum  control  measures.  For  example,  a  < 
State  program  may  addrtes  construction  site 
storm  water  runoff.  Municipalities  would  be 
relieved  of  that  obligation  and  would  only  be 
responsible  for  the  remaining  minimum 
control  measures. 

The  proposed  rule  would  allow  a  small 
MS4  to  satisfy  its  NPDES  permit  obligations 
if  another  govermnental  entity  is  already 
implementing  a  minimum  control  measure  in 
the  jurisdiction  of  the  small  MS4.  The 
following  conditions  would  need  to  be  met: 

1.  The  particular  control  measure  (or 
component  thereof)  is  equivalent  to  what  the 
NPDES  permit  requires, 

2.  The  other  entify  is  implementing  the 
control  measure,  and 

3.  The  small  MS4  has  requested,  and  the 
other  entity  has  agreed  to  accept 
responsibility  for  implementation  of  the 


control  measure  on  your  behalf  and  to  satisfy 
your  pennit  obligation. 

The  prop>osed  rule  would  allow  a  covered 
small  MS4  to  "piggy-bade"  on  to  the  storm 
water  manageiMnt  program  of  an  adjoining 
Phase  I MS4.  A  small  MS4  would  be  waived 
from  the  application  requirements  of 
$122.26(d)(l)(iii),  (iv)  and  (dK2)(iii) 
(disdiarge  characterizationl  and  may  satisfy 
the  requirements  of  $  122.26(dKl)(v)  and 
(d)(2)(iv)  (identifying  a  management  plan]  by 
referencing  the  adjoining  Phase  I  MS4's 
storm  water  management  plan. 

The  proposed  rule  would  accommodate  the 
use  of  the  watershed  approach  through 
NPDES  general  permits  that  could  be  issued 
on  a  watershed  oasis.  A  munidpality  could 
develop  measures  that  are  tailored  to  meet 
their  watershed  requirements. 
Municipalities'  storm  water  management 
program  could  tie  into  watershed-wide  plans. 

Performance  Rather  Than  Design  Standards 
for  Small  Entities 

Small  govemmentaKjurisdidions  whose 
MS4s  are  covered  by  this  proposed  rule 
would  be  allowed  to  choose  Uie  best 
management  practices  (BMPs)  to  be 
implemented  and  the  measurable  goals  for 
each  of  the  minimum  control  measures: 

1.  Public  education  and  outreach  on  stonn 
water  impacts. 

2.  Public  Involvement/Partidpation. 

3.  Illicit  discharge  detection  and 
elimination. 
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4.  Construction  site  storm  water  runoff 
control  for  sites  of  one  or  more  acre. 

5.  Post-construction  storm  water 
management  in  new  development  and 
redevelopment  for  sites  of  one  or  more  acre. 

6.  Pollution  prevention/good  housekeeping 
ficff  municipal  operations. 

EPA  would  provide  guidance  and  would 
recommend,  but  not  mandate,  certain  BMPs 
for  some  of  the  minimum  amttbl  measures 
listed  above. 

&nall  governmental  iurisdictions  would 
identify  the  measurable  goals  for  each  of  the 
minimum  control  measures  listed  above.  In 
their  reports  to  the  NPDES  permitting 
authority,  the  small  MS4s  virould  need  to 
evaluate  their  progress  towards  achievement 
of  their  identified  measurable  goals. 

Waivers  for  Small  Entities  From  Coverage 

The  proposed  rule  would  waiver  from 
coverage  Indian  Tribes  located  within  an 
urbanized  area  and  whose  populatioa  is  less 
than  or  equal  to  1,000  people. 

The  proposed  rule  would  allow  the 
permitting  authority  to  waive  from  coverage 
MS4s  owned  or  operated  by  small 
governmental  juriiEdictions  located  within  an 
urbanized  area  and  serving  a  population  less 
than  or  equal  to  1,000  people  where  the 
permitting  authority  determines: 

1.  Implonentation  of  a  TMDL  that 
addresses  the  pollutants  of  concern,  or 

2.  Implemeatation  of  a  comprehensive 
watershed  plan  Cor  the  water  body. 

B.  Regulatoiy  Flexibility  fw  Construction 
Activities 

DifEnent  Compliance.  Reporting,  or 
Timetables  That  Are  Responsive  to  Resources 
of  Small  Entities 

The  i»oposed  rule  would  give  the  relevant 
Director  of  the  NPDES  permitting  program 
discretion  not  to  require  the  sulmiittal  of  a 
notice  of  intent  CNOI)  for  coverage  imtter  a 
NPIKS  general  permit,  thereby  reducing 
administntive  and  financial  burden. 
Currently,  all  construction  sites  disturbing 
greater  than  5  acres  must  submit  an  NOL 

Clarifying.  Consolidating,  or  Simplifying 
-Compliance  and  Reporting  Requirements 

The  proposed  rule  would  avoid       ^- 
duplication  by  allomng  the  NPDES 
permitting  authority  to  incorporate  by 
reference  State,  Tribal,  or  local  programs 
under  a  NPDES  general  permit  Compliance 
with  these  programs  would  be  considered 
compliance  with  the  NPI£S  general  permit 

Performance  Rather  Than  Design  Standards 
for  Small  Entities 

The  operator  of  a  covered  construction 
activity  would  select  and  implement  the 
BMPs  most  appropriate  for  the  construction 
site  based  on  the  operator's  storm  water 
pollution  prevention  plan. 

Waivers  for  Small  Entities  From  Coverage 

Waivers  could  be  granted  based  on  the  use 
of  the  revised  Universal  Soil  Loss  Equation. 
Universal  Soil  Loss  Equation  (USLE) 

(A)  Defaalt/Low-Risk  Exemption:  When 
rainfall  energy  foctor  (R  from  Universal  Soil 
Loss  Equation)  is  less  than  2  during  periods 
of  construction  activity,  a  permit  would  not 
be  required. 


(B)  Case-by-Case  Determination:  A  permit 
would  not  be  reouired  for  sites  having  an 
annual  soil  loss  less,  than  2  tons/acre/year. 

The  NPDES  permitting  authority  could 
waive  from  coverage  construction  activities 
disturbing  from  1  acre  up  to  5  acres  of  land 
where  the  permitting  authority  determines 
that  storm  water  controls  are  not  needed 
based  on: 

1 .  Implementation  of  a  TMDL  that 
addresses  the  pollutants  of  concern,  or 

2.  Implementation  of  a  comprehensive 
watsshed  plan  for  the  watw  body. 

C  Begulatory  Flexibility  for  Industrial/ 
Commercial  Facilities 

Waivers  for  Small  Entities  From  Coverage 

The  proposed  rule  would  provide  a  "no- 
exposure"  waiver  provision  for  Phase  I 
industrial/commercial  facilities.  Those 
fecilities  seeking  this  provision  would  simply 
need  to  complete  a  self-certification  fonn. 


Appendix  6 1 

Maoac  and  CMBtiaa  Prapaaed  T*  Be 
Am— Hraliy  nnaigBaliiil  Uadbr  tlw ! 
Water  rktm  U  Prapaaed  Krie  (Fi—  the 
19M  CaBsaa  rfP^ulatfoa  and  Housing — 
U.S.  Ce— ■  Boraau) 

(This  List  May  Oiange  With  the  DecennkU 
Census) 

AL  Aimiston 

AL  Attalla 

AL  Auburn 

AL  Auteuga  County 

AL  Blue  Mountein 

AL  Calhoun  County 

AL  Colbert  County 

AL  DaleCoimty 

AL  Decatur 

AL  Oothan 

AL  Etowah  County 

AL  Flint  aty 

AL  Florence 

AL  Gadsden 

AL  Glencoe 

AL  Grimes 

AL  Hartselle 

AL  HobsonQty 

AL  Hcrices  Bluff 

AL  Houston  County 

AL  Kinsey 

AL  Lauderdale  Coimty 

AL  Lee  County 

AL  Madison  County 

AL  MidlandQty 

AL  Montgomery  County 

AL  Morgan  County 

AL  Muscle  Shoals 

AL  Napier  Field 

AL  Notthport 

AL  Opelika 

AL  Oxford 

AL  PhenixCity 

AL  Prattville 

AL  Priceville 

AL  Rainbow  Qty 

AL  Russell  County 

AL  Sheffield 

AL  Southside 

AL  Sylvan  Springs 

AL  Talladega  County 

AL  Tuscaloosa 

AL  Tuscaloosa  County 

AL  Tuscumbia 

AL  Weaver 


AZ  Apache  Junction 

AZ  Chandler 

AZ  El  Mirage 

AZ  Gilbert 

AZ  Guadalupe 

AZ  Maricopa  County 

AZ  Ore  Valley 

AZ  Paradise  Valley 

AZ  Peoria 

AZ  Pinal  County 

AZ  South  Tucson 

AZ  Surprise 

AZ  Tolteson 

AZ  Youngtowm 

AZ  Yuma 

AZ  Yuma  County 

AR  Alexander 

AR  Barling 

AR  Benton  County 

AR  Cammack  Vill^e 

AR  Qawfbrd  County 

AR  Crittenden  County 

AR  Paimington 

AR  Payetteville 

AR  Fort&nith 

AR  GrnmlaBd 

AR  Jacksonville 

AR  JefiersQD  County 

AR  Johnson 

AR  Marion 

AR  Miller  County 

AR  Nwth  Little  Rock 

AR  Pine  Bluff 

AR  Pulaski  County 

AR  Saline  County 

AR  Shannon  Hiib 

AR  Sherwood    '  . 

AR  Springdale 

AR  Sunset 

AR  Texarkana 

AR  Van  Buren 

AR  Washington  County 

AR  West  Memphis 

AR  White  Hall 

CA  Apple  Val% 

CA  Belvedere 

CA  Benicia 

CA  Brentwood 

CA  Butte  County 

CA  Capitola 

CA  Carmei-by-the-Saa 

CA  Carpinteria 

CA  Ceres 

CA  Chico 

CA  Compton 

CA  Corte  Madera 

CA  Coteti 

CA  Davis 

CA  DelReyOaks 

CA  Fairfax 

CA  Hesperia 

CA  Imperial  County 

CA  Lakewood 

C>  Lancaster 

CA  Larkspur 

CA  Lodi 

CA  Lompoc 

CA  Marin  County 

CA  Marina 

CA  Marysville 

CA  Merced 

CA  Merced  County 

CA  Mill  Valley 

CA  Monterey 

CA  Monterey  County 

CA  Morgan  Hill 
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CA    Napa 

CA    Napa  Co<  i  ity 

CA    Novate     i 

CA    Pacific  prbve 

CA    PalinDeA^ 

CA    Palmdalaj 

CA    Piedmon^ 

CA    Reddiiul 

CA    Rocklin  I 

CA    Rohnert  Paric 

CA    Rosevillej , 

CA    Ross        I 

CA    San  AnseUno 

CA    San  Buenjajventun  (Vmitun) 

CA    San  Fiancisoo 

CA    San  Joaquib  County 

CA    San  Luis  Obispo 

CA    San  Luis  Obispo  County 

CA    SanRaM 

CA    SandQty 

CA    Santa  BartAra 

CA    Santa  Baibiua  County 

CA    Santa  Ghi^ 

CA    Santa  CtukCounty 

CA    Santa  Maiiit 

CA    Sausalito 

CA    ScottsVall«y 

CA    Seaside 

CA    Shasta  Co^ty 

CA    Solano  Cblinty 

CA    Sonoma  Cpunty 

CA    Stanislaus  County 

CA    Sutter  CoMitty 

CA    Tiburon    i 

CA    Tulare  County 

CA    Vacaville 

CA    Victorville 

CA    ViltaParki, 

CA    Visalia 

CA    WatsonvilU 

CA    West  Sacramente 

CA    Yolo  County 

CA    YubaQty 

CA    Yuba  Comity 

00    Adams  County 

CO    Arvada 

00    Boulder 

GO    Boulder  Go  I  nty 

CO    Bow  Mar 

GO    Broomfield 

GO    Cheny  Hills  ViUi^ 

GO    Columbine  Valley 

00    Commerce  City 

00    Douglas  County 

GO    Edgewater 

GO    El  Paso  County 

GO    Englewoodl] 

CO    Evans         II 

00    Federal  HeighU 

GO    Fort  Collins 

GO    Fountain 

00    Garden  aty 

GO    Glendale 

GO    Golden 

00    Grand  Junctf ( >n 

GO    Greeley 

GO    Greenwood  Village 

GO    Jefiisfson  Cofinty 

GO    U  Salle      T 

GO    Lakeside 

GO    LarimwCoiatty 

GO    Littleton 

00    Longmont 

GO    Manitou  Spii|igs 

GO    Mesa  County: 

00    Mountain  ViiBiw 
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CO  Northglenn 

GO  Pueblo 

00  Pueblo  Coimty 

CO  Sheridan 

CO  Thmnton 

00  Weld  County 

GO  Westminster 

GO  Wheat  Ridge 

CT    Ansonia 
CT    Bridgeport 
CT    Bristol 
CT    Danbury 
CT    Derby 
CT    Fairfield  County 
CT    Groton 
CT    Hartford 
CT    Hartford  County 
CT    Litchfield  County 
CT    Meriden 
CT    Middlesex  County 
CT    Middleto%ra 
CT    Milford 
CT    Naugatuck 
CT    New  Britain 
CT    New  Haven 
CT    New  Haven  County 
CT    New  London 
CT    New  London  County 
,  CT    Norwalk 
CT    Ncxwich 
CT    Shelton 
CT    Tolland  County 
CT    Waterbury 
CT    West  Haven 
CT    Windham  County 
CT    Woodmont 
Oe    Camden 
DE    Dover 
DE    Kent  County 
DE    Newark 
DE    Wyoming 

FL    Alachua  County 

FL    Baldwin 

FL    Bay  County 

FL    Belleair  Shore 

FL    Biscayne  Park 

FL    Brevard  County 

FL    Callaway 

FL    Cape  Canaveral 

FL    CedarGrove 

FL    CSuurlotte  County 

FL    Cinco  Bayou 

FL    Clay  County 

FL    Cocoa 

FL    CocoaBeach 

FL    Collier  County 

FL    Daytena  Beach 

FL    Daytona  Beach  Shores 

FL    Destin 

FL    Edgewatsr 

FL    El  Portal 

FL    FLoridaQty 

FL    Fort  Pierce 

FL    Foit  Walton  Beach 

FL    Gainesville 

PL    Gulf  Breeze 

FL    Hernando  County 

FL    Hillsboro  Beach 

FL    Holly  HUl 

FL    Indialantic 

FL    Indian  Harbour  Beach 

FL    Indian  River  County 

FL    Indian  River  Shores 

FL    Indian  Shores 

FL    Kissimmee 


FL    Lazy  Lake 

FL    Lynn  Haven 

FL    Malabar 

FL    Marion  County 

FL    Martin  County 

FL    Mary  Esther 

FL    Melbourne 

FL    Melbourne  Beach 

FL    Melbourne  VillMe 

FL    Naples 

FL    New  Smyrna  Beach 

FL    Niceville 

FL    OcaU 

FL    Ocean  Breeze  Park 

FL    Okaloosa  County 

FL    OrangePark 

FL    Ormond  Beach 

FL    Osceola  County 

FL    Palm  Bay 

FL    Panama  City 

FL    Paiker 

FL    Ponce  Inlet 

FL    PortOrange 

FL    PortStLude 

FL    PuntaGorda 

FL    Rockledge 

FL    Santa  Rosa  County 

FL    Satellite  Beach 

FL    Sewall's  Point 

FL    Shalimar 

FL    South  Daytona 

FL    Springfield 

FL    St  Johns  County. 

FL    St  Lucie 

FL    St  Lucie  County' 

FL    Stuart 

FL    Sweetwater 

FL    Titusvitle 

FL    Valparaiso 

FL    Vero  Beach 

FL    Virginia  Gardens 

FL    Volusia  County 

FL    Walton  County 

FL    WeekiWacbee 

FL    West  Melbourne 

FL    Windermere 

GA    Albany 

GA    Athens 

GA    Bartow  County 

GA    Bibb  City 

GA    Brunswick 

GA    Catoosa  Coiuty 

GA    Centerville 

GA    Chattahoochee  County 
GA    Cherokee  County 

GA     fThirlrawmign 

GA    Clarke  County 

GA    Columbia  County 

GA    Columbia 

GA    Conyers 

GA    Dade  County 

GA    Dougherty  County 

GA    Douglas  County 

GA    Douglasville 

GA    Fayette  County 

GA    Floyd  County 
GA    Fort  Oglethorpe 
GA    Glynn  County 
GA    Groveto%vn 
GA    Henry  County 
GA    Houston  County 
GA    J(Hies  County 
GA    Lee  County  ■ 
GA    Lookout  Mountain 
GA    Mountain  Park 
GA    Oomee  County 
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GA 

Payne 

GA 

Rockdale  County 

GA 

Rome 

GA 

Rossville 

GA 

Stockbridge 

GA 

Vemonburg 

GA 

Walker  County 

GA 

Warner  Robins 

GA 

Winterville 

GA 

Woodstock  ' 

ID 

Ada  County 

ID 

Amnion 

ID 

Bannock  County 

ID 

Bonneville  County 

ID 

Chubbuck 

ID 

Garden  City 

ID 

IDaho  Falls 

ID 

lona 

ID 

Pnratello 

IL 

Addison 

IL 

Algonquin 

IL 

Alorton 

IL 

Alsip 

IL 

Alton 

IL 

Antioch 

IL 

Arlington  Heights 

IL 

Aroma  Park 

IL 

IL 

Bannockbum 

IL 

Barrington 

IL 

Bartlett 

IL 

Bartonville 

IL 

Batavia 

IL 

Beach  Park 

IL 

Bedford  Park 

IL 

Belleville 

IL 

Bellevue 

IL 

Bellwood 

IL 

Bensenville 

IL 

Berkeley 

IL 

Berwyn 

IL 

Bethalto 

IL 

Bloomingdale 

IL 

Bloomington 

IL 

Blue  Island 

IL 

Bolingbrook 

IL 

Bourbonnais 

IL 

Bradley 

IL 

Bridgeview 

IL 

Broadview 

IL 

Brookfield 

IL 

Brooklyn 

IL 

Buffalo  Grove 

IL 

Burbank 

IL 

Bumham 

IL 

Burr  Ridge 

IL 

Cahokia 

IL 

Calumet  City 

IL 

Calumet  Park 

IL 

Carbon  Cliff 

IL 

Carol  Stream 

IL 

Carpentersville 

IL 

Gary 

IL 

Caseyville 

IL 

Centreville 

IL 

Champaign 

IL 

Champaign  County 

IL 

Cherry  Valley 

IL 

Chicago 

IL 

Chicago  Heights 

IL 

Chicago  Ridge 

IL 

Cicero 

IL 

Qarendon  Hills 

IL 

Coal  Valley 

IL 

CoUinsville 

IL 

Colona 

IL  Columbia 

IL  Cook  County 

IL  Country  Club  Hills 

IL  Countryside 

IL  Crest  Hill 

IL  Crestwood 

IL  Crete 

IL  Creve  Coeur 

IL  Crystal  Uke 

IL  Darien 

IL  Decatur 

IL  Deer  Park 

IL  Deerfield 

IL  Des  Plaines 

IL  Dixmoor 

IL  Dolton 

IL  Downers  Grove 

IL  Dupo 

IL  DuPage  County 

IL  East  Alton 

IL  East  Dubuque 

IL  East  Dundee 

IL  East  Hazel  Crest 

IL  East  Moline 

IL  East  Peoria 

IL  East  St.  Louis 

IL  Edwardsville 

IL  Elgin 

IL  Elk  Grove  Village 

IL  Elmhurst 

IL  Elmwood  Park 

IL  Evanston 

IL  Evergreen  Park 

IL  Fairmont  City 

IL  Fairview  Heights 

IL  Flossmoor 

IL  Ford  Heights 

IL  Fwest  Park 

IL  FOTest  View 

IL  Forsyth 

IL  Fox  Lake 

IL  Fox  River  Grove 

IL  Frankfort 

IL  Franklin  Park 

IL  Geneva 

IL  Gilberts 

IL  Glen  Carbon         ' 

IL  GlenEIlyn 

IL  Glencoe 

IL  Glendale  Heights 

IL  Glenview 

IL  Glenwood 

IL  Golf 

IL  Grandview 

IL  Granite  City 

IL  Grayslake 

IL  Green  Oaks 

IL  Green  Rock 

IL  Gumee 

IL  Hainesville 

IL  Hampton 

IL  Hanover  Park 

IL  Harristown 

IL  Hartford 

IL  Harvey 

IL  Harwood  Heights 

IL  Havythom  Woods 

IL  Hazel  Crest 

IL  Henry  County 

IL  Hickory  Hills 

IL  Highland  Park 

IL  Highwood 

IL  Hillside 

IL  Hinsdale 

IL  Hodgkins 

IL  Hoffinian  Estates 


IL 

Hometown 

IL 

Homewood 

IL 

Indian  Creek 

IL 

Indian  Head  Park 

IL 

Inverness 

IL 

Itasca 

IL 

Jerome 

IL 

Jo  Daviess  County 

IL 

Joliet 

IL 

Justice 

IL 

Kane  County 

IL 

Kankakee 

IL 

Kankakee  County 

IL 

Kendall  County 

IL 

Kenilworth 

IL 

Kildeer 

IL 

La  Grange 

IL 

La  Grange  Park 

IL 

Lake  in  the  Hills 

IL 

Lake  Barrington 

IL 

Uke  Bluff 

IL 

Lake  County 

IL 

Ijike  Forest 

IL 

Lake  Villa 

IL 

Lake  Zurich 

IL 

Lakemoor 

IL 

Lakewood   - 

IL 

Lansing 

IL 

Leland  Grove 

IL 

Libertyville 

IL 

Lincolnshire 

IL 

Lincolnwood 

IL 

Lindenhurst 

IL 

Lisle 

IL 

Lockport 

IL 

Lombard 

IL 

Long  Grove 

IL 

Loves  Park 

IL 

Lynwood 

IL 

Lyons 

IL 

Machesney  Park 

IL 

Macon  County 

IL 

Madison 

IL 

Madison  Coimty 

IL 

Markham 

IL 

Marquette  Heights 

IL 

Maryville 

IL 

Matteson 

IL 

Maywood 

IL 

McCook 

IL 

McCullom  Lake 

IL 

McHenry 

IL 

McHenry  County 

IL 

McLean  County 

IL 

Melrose  Park 

IL 

Merrionette  Park 

IL 

Midlothian 

IL 

Milan 

IL 

Moline 

IL 

Monroe  County 

IL 

Montgomery 

IL 

Morton 

IL 

Morton  Grove 

IL 

Mount  Prospect 

IL 

Mount  Zion 

IL 

Mundelein 

IL 

Naperville 

IL 

National  City 

IL 

New  Lenox 

IL 

New  Millford 

IL 

Niles 

IL 

Normal 

IL 

Norridge 

IL 

North  Aurora 

IL 

North  Barrington 

IL 

North  Chicago 

UMI 
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IL    North  PekijJ 

IL    North  RtveRide 

IL    Northbrook 

IL    Northfield 

IL    Northlake 

IL    Norwood 

IL    O'Fallon 

IL    Oak  Brook 

IL    Oak  Forest 

IL    Oak  Grove 

IL    Oak  Lawn 

IL    Oak  Park 

IL    Oakbrook  Terrace 

IL    Oakwood  Hills 

IL    Olympia  Fields 

IL    Orland  Hills 

IL    Orland  Park  | 

IL    Oswego 

IL    Palatine 

IL    Palos  Heigfalt  I 

IL    Palos  Hills 

IL    Palos  Park 

IL    Park  City 

IL    Park  Forest 

IL    Park  Ridge 

IL    Pekin 

IL    Peoria 

IL    Peoria  Counk  i 

IL    Peoria  Heigk  s 

IL    Phoenix 

IL    Plainfield 

IL    Pontoon  Be44h 

IL    Posen 

IL    Prospect  Heights 

IL    Richton  Part 

IL    River  Forest 

IL    River  Grove 

IL    Riverdale 

IL    Riverside 

IL    Riverwoods 

IL    Robbins 

IL    Rock  Island 

IL    Rock  Island  i  ]  sunty 

IL    Rockdale 

IL    Rockton 

IL    Rolling  Mea(  l(  »ws 

IL    Romeoville 

IL    Roscoe 

IL    Roselle 

IL    Rosemont 

IL    Round  Lake 

IL    Round  Lake  1 

IL    Round  Lake  l^-.^ 

IL    Round  Uket>^k 

IL    Roxana 

IL    Sangamon  Coitnty 

IL    Sauget 

IL    Sauk  Village 

IL    Savoy 

IL    SchaumbuiB 

IL    Schiller  Paric 

IL    Shiloh 

IL    Shorewood 

IL    Silvis 

IL    Skokie 

IL    Sleepy  HoUoi  t 

IL    South  Beloit 

IL    South  Chicagbll 

IL    South  Elgin 

IL    South  Hollan^ 

IL    South  Roxana 

IL    Southern  Vie^ 

IL    Springfield 

IL    St.  Charles 

IL    St.  Clair  Couii^ 

IL    Steger 


Heights 


IL    Stickney 

IL    Stone  Park 

IL    Streamwood 

IL    Summit 

IL    Sunnyside 

IL    Swansea 

IL    Tazewell  County 

IL    Thornton 

IL    Tinley  Park 

IL    Tower  Lakes 

IL    Troy 

IL    University  Park 

IL    Urbana 

IL    Venice 

IL    Vernon  Hills 

IL    Villa  Park 

IL    Warrenville 

IL    Washington 

IL    Washington  Park 

IL    Waukegan 

IL    West  Chicago 

IL    West  Dundee 

IL    Westchester 

IL    Western  Springs 

IL    Westmont 

IL    Wheaton 

IL    Wheeling 

IL    Will  County 

IL    Willow  Springs 

IL    Willowbrook 

IL    Wilmette 

IL    Winfield 

IL    Winnebago  County 

IL    Winnetka 

IL    Winthrop  Harbor 

IL    Wood  Dale 

IL    Wood  River 

^L    Woodridge 

IL    Worth 

IL    Zion 

IN    Allen  County 
IN    Anderson 
IN    Beech  Grove 
IN  'Bloomington 
IN    Boone  County 
IN    Carmel 
IN    Castleton 
IN    Chesterfield 
IN    Chesterton 
IN    Qark  County 
IN    Clarksville 
IN    Qermont 
IN    Country  Club  Heights 
-  IN    Crown  Point 
IN    Crows  Nest 
IN    Cumberland 
IN    Daleville 
IN    Delaware  County 
IN    Dyer 
IN    East  Chicago 
IN    Edgewood 
IN    Elkhart 
IN    Elkhart  County 
IN    Ev'ansville     , 
IN    Fishers 
IN    Floyd  County 
IN    Gary 
IN    Goshen 
IN    Greenwood 
IN    Griffith 
IN    Hamilton  County 
IN    Hammond 
IN    Hancock  County 
IN    Hendricks  County 
IN    Highland 
IN    Hobart 


IN    Homecroft 

IN    Howard  County 

IN    Indian  Village 

IN    Jeffersonville 

IN    Johnson  County 

IN    Kokomo 

IN    Lafeyette 

IN    Lake  County 

IN    Lake  Station 

IN    Lawrence 

IN    Madison  County 

IN    Meridian  Hills 

IN    Merrillville 

IN    Mishawaka 

IN    Monroe  County 

IN    Muncie 

IN    Munster 

IN    New  Albany 

IN    New  Chicago 

IN    New  Haven 

IN    NewWhiteland 

IN    Newburgh 

IN    North  Crows  Nest 

IN    Ogden  Dunes 

IN    Osceola 

IN    Portage    • 

IN    Porter 

IN    Porter  County 

IN    River  Forest 

IN    Rocky  Ripple 

IN    Roseland 

IN    Schererville 

IN    SeelyviUe 

IN    Sellersbui;g 

IN    Sebna 

IN    South  Bend 

IN    Southport 

IN    Speedway 

IN    Spring  Hill 

IN    St.  John 

IN    St.  Joseph  County 

IN    Terre  Haute 

IN    Tippecanoe  County 

IN    Vanderbuj;gh  County 

IN    Vigo  County 

IN    WanenPark 

IN    Warrick  County 

IN    West  Lafayette 

IN    West  Terre  Haute 

IN    Westfield 

IN    Whiteland 

IN    Whiting 

IN    Williams  Creek 

IN    Woodlawn  Heights 

IN    Wynnedale 

IN    Yorktown 

IN    Zionsville 

lA  Altoona 

lA  Asbury 

\K  Bettendorf 

IK  Black  Hawk  County 

\K  Bu%lo 

\K  Carter  Lake 

\K  Cedar  Falls 

\K  Clive 

L^  Coralville 

lA  Council  Bluffs 

lA  Dubuque 

lA  Dubuque  County 

lA  Elk  Run  Heights 

lA  Evansdale 

lA  Hiawatha 

lA  Iowa  City 

lA  Johnson  County 

lA  Johnston 

lA  Le  Claire 
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lA  Linn  County 

lA  Marion  «y 

lA  Norwalk 

lA  Panorama  Park 

lA  Pleasant  Hill 

lA  Polk  County 

LA  Pottawattamie  County 

lA  Raymond 

lA  Riverdale 

LA  Robins 

lA  Scott  County 

lA  Sergeant  Bluff 

LA  Sioux  City 

LA  University  Heights 

LA  Urbandale 

lA  Warren  County 

LA  Waterloo 

lA  West  Des  Moines 

LA  Windsor  Heights 

KS  Bel  Aire 

KS  Coimtryside 

KS  Doniphan  County 

KS  Douglas  County 

KS  Eastborough 

KS  Elwood 

KS  Fairway 

KS  Haysville 

KS  Johnson  County 

KS  Kechi 

KS  LakeQuivira 

KS  Lawrence 

KS  Leawood 

KS  Lenexa 

KS  Merriam 

KS  Mission 

KS  Mission  Hills 

KS  Mission  Woods 

KS  Olathe 

KS  Park  City 

KS  Prairie  Village 

KS  Roeland  Park 

KS  Sedgwick  County 

KS  Shawnee 

KS  Shawnee  County 

KS  Westwood 

KS  Westwood  Hills 

KY  Alexandria 

KY  Anchorage 

KY  Ashland 

KY  Audubon  Park 

KY  Bancroft 

KY  Barbourmeade 

KY  Beechwood  Village 

KY  Bellefonte 

KY  Bellemeade 

KY  Bellevue 

KY  Bellewood 

KY  Blue  Ridge  Manor 

KY  Boone  County 

KY  Boyd  County 

KY  Briarwood 

KY  Broad  Fields 

KY  Broeck  Pointe 

KY  Bromley 

KY  Browmsboro  Farm 

KY  Brotvnsboro  Village 

KY  Bullitt  County 

KY  Cambridge 

KY  Campbell  County 

KY  Catlettsburg 

KY  Cherrywood  Village 

KY  Christian  County 

KY  Cold  Spring 

KY  Covington 

KY  Creekside 

KY  OmscentPark 


KY 

Crescent  Springs 

KY 

Pioneer  Village 

KY 

Crestview 

KY 

Plantation 

KY 

Crestview  Hills 

KY 

Plymouth  Village 

KY 

Crossgate 

KY 

Poplar  Hills 

KY 

Daviess  County 

KY 

Prospect 

KY 

Dayton 

KY 

Racdand 

KY 

Douglass  Hills 

KY 

Richlawn 

KY 

Druid  Hills 

KY 

Riverwood 

KY 

Edgewood 

KY 

Robinswood 

KY 

Elsmere 

KY 

Rolling  Fields 

KY 

Erlanger 

KY 

Rolling  Hills 

KY 

Fairmeade 

KY 

Russell 

KY 

Fairview 

KY 

Seneca  Gardens 

KY 

Flatwoods 

KY 

Shively 

KY 

Florence 

KY 

Silver  Grove 

KY 

Forest  Hills 

KY 

South  Park  View 

KY 

Fort  Mitchell 

KY 

Southgate 

KY 

Fort  Thomas 

KY 

Spring  Mill 

KY 

Fort  Wright 

KY 

Spring  Valley 

KY 

Fox  Chase 

KY 

Springlee 

KY 

Glenview 

KY 

St.  Matthews 

KY 

Glenview  Hills 

KY 

St.  Regis  Park 

KY 

Glenview  Manor 

KY 

Strathmoor  Gardens 

KY 

Goose  Creek 

KY 

Strathmoor  Manor 

KY 

Graymoor-Devondale 

KY 

Strathmoor  Village 

KY 

Green  Spring 

KY 

Sycamore 

KY 

Greenup  County 

KY 

Taylor  Mill 

KY 

Hebron  Estates 

KY 

Ten  Broeck 

KY 

Henderson 

KY 

Thomhill 

KY 

Henderson  County 

KY 

ViUa  Hills 

KY 

Hickory  Hill 

KY 

Watterson  Park 

KY 

Highland  Heights 

KY 

Wellington 

KY 

Hills  and  Dales 

KY 

West  Buechel 

KY 

Hillview 

KY 

Westwood 

KY 

Hollow  Creek 

KY 

Whipps  Millgate 

KY 

Hollyvilla 

KY 

Wilder 

KY 

Houston  Acres 

KY 

Wildwood 

KY 

Hunters  Hollow 

KY 

Winding  Falls 

KY 

Hurstboume 

KY 

Windy  Hills 

KY 

Hurstboume  Acres 

KY 

Woodland  Hills 

KY 

Independence 

KY 

Woodlawn 

KY 

Indian  Hills 

KY 

Woodlawn  Park 

KY 

Indian  Hills  Cherokee  Section 

KY 

Worthington 

KY 

Jeffersontown 

KY 

Wurtland 

KY 

Jessamine  Cotuity 

LA 

Alexandria 

KY 

Keeneland 

LA 

Baker 

KY 

Kenton  County 

LA 

Ball 

KY 

Kenton  Vale 

LA 

Bossier  City 

KY 

Kingsley 

LA 

Bossier  Parish 

KY 

Lakeside  Park 

LA 

Broussard 

KY 

Langdon  Place 

LA 

Caddo  Parish 

KY 

Latonia  I^kes 

LA 

Calcasieu  Parish 

KY 

Lincolnshire 

LA 

Carencro 

KY 

Ludlow 

LA 

Denham  Springs 

KY 

Lyndon 

LA 

East  Baton  Rouge  Parish 

KY 

Lynn  view 

LA 

Houma 

KY 

Manor  Creek 

LA 

Lafoyette 

KY 

Maryhill  Estates 

LA 

Lafayette  Parish 

KY 

Meadow  Vale 

LA 

I.afourche  Parish 

KY 

Meadowbrook  Farm 

LA 

I.ake  Charles 

KY 

Meadowview  Estates 

LA 

Livingston  Parish 

KY 

Melbourne 

LA 

Monroe 

KY 

Middletown 

LA 

Ouachita  Parish 

KY 

Minor  Lane  Heights   • 

LA 

Pineville 

KY 

Mockingbird  Valley 

LA 

Plaquemines  Parish 

KY 

Moorland 

LA 

Port  Allen 

KY 

Murray  Hill 

LA 

Rapides  Parish 

KY 

Newport 

LA 

Richwood 

KY 

Norfooume  Estates 

LA 

Scott 

KY 

Northfield 

LA 

Slidell 

KY 

Norwood 

LA 

St  Bernard  Parish 

KY 

Oak  Grove 

LA 

St.  Charles  Parish 

KY 

Old  Brownsboro  Place 

LA 

St  Tanunany  Parish 

KY 

Owensboro 

LA 

Sulphur 

KY 

Park  HilU 

LA 

Teri^wnne  Parish 

KY 

Parkway  Village 

LA 

West  Baton  Rouge  Parish 
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LA    West  Monr^ 
LA    Westlake 
LA    Zachary 

ME  Androscoggin  County 

ME  Auburn 

ME  Bangor 

ME  Brewer 

ME  Cumberlan  J  County 

ME  Lewiston 

ME  Old  Town 

ME  Penobscot  ( ]  lunty 

ME  Portland     ' 

ME  South  Portland 

ME  WestbitMk 

ME  York  County 

MD    Allegany  C  jpnty 

MD    Annapolis   i 

MD    Bel  Air 

MD    Berwyn  Heights 

MD    Bladensbuij 

MD    Bowie 

MD    Brentwood 

MD    Brookevillei 

MD    Capitol  Heights 

MD    Cecil  Counts 

MD    Cheverly      ■ 

MD    C3ievy  Chase 

MD    Chevy  Chase  Section  Five 

MD    Chevy  Chase  Section.Three 

MD    Chevy  Chase  Village 

MD    College  Park 

MD    Colmar  MaQAr 

MD    Cottage  atyj 

MD    Ciunberland 

MD    District  HeithU 

MD    EdmonstonTT 

MD    Elkton         11  ^ 

MD    Fairmount  Heights 
MD    Forest  Heights 
MD    Frederick 
MD    Frostburg 
MD    Funkstown 
MD    Gaithersbui] ; 
MD    Garrett  Park! 
MD    Glen  Echo 
MD    Glenarden 
MD    Greenbelt 
MD    Hagerstown 
MD    Highland  Bej^h 
MD    Hyattsville 
MD    Kensington 
'  MD    Landover  Hi^ls 
MD    Laurel 

MD    Martin's  Additions 
MD    Momingside 
MD    Mount  Rainier 
MD    New  CarroUticin 
MD    North  BrenhWwd 
MD    Riverdale 
MD    Rockville 
MD    Seat  Pleasant 
MD    Smithsbuig 
MD    Somerset 
MD    Takoma  Park) 
MD    University  Pn  k 
MD    WalkersvUle 
MD    Washington  ( ;  rove 
MD    Williamsport 

MA  Attleboro 

MA  Barnstable  Q  ii  inty 

MA  Berkshire  Coii  aty 

MA  Beverly 

MA  Bristol  Countjy 

MA  Brockton 

MA  Cambridge 


MA    Chelsea 
MA    Chicopee 
MA    Essex  County 
MA    Everett 

MA  Fall  River 

MA  Fitchburg 

MA  Gloucester 

MA  Hampden  County 

MA  Hampshire  County 

MA  Haverhill 

MA  Holyoke 

MA  Lawrence 

'  MA  Leominster 

MA  Lowell 

MA  Lynn 

MA  Maiden 

MA  Marlborough 

MA  Medford 

MA  Melrose 

MA  Middlesex  County 

MA  New  Bedford 

MA  Newton 

MA  Norfolk  County 

MA  Northampton 

MA  Peabody 

MA  Pittsfield 

MA  Plymouth  County 

MA  Quincy 

MA  Revere 

MA  Salem 

MA  Somerville 

MA  Springfield 

MA  Suffolk  County 

MA  Taunton 

MA  Waltham 

MA  Westfield 

MA  Wobum 

MA  Worcester  County 

MI    Allegan  Coimty 

MI    Allen  Park 

MI    Auburn  Hills 
~MI    Battle  Creek 

MI    Bay  Qty 

MI    Bay  County 

MI    Belleville 

MI    Benton  Harbor 

MI    Berkley 

MI    Berrien  County 

MI    Beverly  Hills 

MI    Bingham  Farms 

MI    Birmingham 

MI    Bloomfield  Hills 

MI    Burton 

MI    Calhoun  County 

MI    Cass  County 

MI    Center  Line 

MI    Clarkston 

MI    Clawson 

MI    Clinton  County 

MI    Clio 

MI    Davison 

MI    Dearborn 

MI    Dearborn  Heights 

MI    Detroit 

MI    East  Detroit 

MI    East  Grand  Rapids 

MI    East  Lansing 

MI    Eaton  County 

MI    Ecorse 

MI    Essexville 

MI    Farmington 

MI    Farmington  Hills 

MI    Femdale 

MI    Flat  Rock 

MI    Flushing 

MI    Franklin 


MI    Fraser 

MI    Garden  City 

MI    Genesee  County 

MI    Gibraltar 

MI    Grand  Blanc 

MI    Grandville 

MI    Grosse  Pointe 

MI    Grosse  Pointe  Fanns 

MI    Grosse  Pointe  Park 

MI    Grosse  Pointe  Shores 

MI    Grosse  Pointe  Woods 

MI    Hamtramck 

MI    Harper  Woods 

MI    Hazel  Park 

MI    Highland  Park 

MI    Holland 

MI    Hudsonville 

MI    Huntington  Woods 

MI    Ingham  County 

MI    Inkster 

MI    Jackson 

MI    Jaclcson  County 

MI    Kalamazoo 

MI    Kalamazoo  County 

MI    Keego  Harbor 

MI    Kent  County 

MI    Kentwood 

MI    Lalce  Angelus 

MI    Lansing 

MI    Lathrup  Village 

MI    Lincoln  Park 

MI    Livonia 

MI    Macomb  County 

MI    Madison  Heights 

MI    Marysville 

MI    Melvindale 

MI    Monroe  County 

MI    Mount  Qemens 

MI    Mount  Morris 

MI    Muskegon 

MI    Muskegon  County 

MI    Muskegon  Heights 

Ml    New  Baltimore 

MI    Niles 

MI    North  Muskegon 

MI    Northville 

MI    Norton  Shores 

MI    Novi 

MI    Oak  Park 

MI    Oakland  County 

MI    Orchard  Lake  Village 

MI    Ottawa  County 

MI    Parchment 

MI    Pleasant  Ridge 

MI    Plymouth 

MI    Pontiac 

MI    Port  Huron 

MI    Portage 

MI    River  Rouge 

MI    Riverview 

MI    Rochester 

MI    Rochester  Hills 

MI    Rockwood 

MI    Romulus 

MI    Roosevelt  Park 

MI    Roseville 

MI    Royal  Oak 

MI    Saginaw 

MI    Saginaw  County 

MI    Shoreham 

MI    South  Rockwood 

MI    Southfield 

MI    Southgate 

MI    Sprin^eld 

MI    StGair 

MI    St  Clair  County 
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MI  St.  Clair  Shores 

MI  St.  Joseph 

MI  Stevensville 

MI  Swartz  Creek 

MI  Sylvan  Lake 

Ml  Taylor 

Ml  Trenton 

Ml  Troy 

MI  Utica 

MI  Walker 

Ml  Walled  Lake 

MI  Washtenaw  County 

MI  Wayne 

MI  Wayne  County 

MI  Westland 

MI  Wixom 

MI  Wolverine  Lake 

MI  Woodhaven 

MI  Wyandotte 

MI  Wyoming 

MI  Ypsilanti 

MI  Zeeland 

MI  Zilwaukee 

MN  Andover 

MN  Anoka 

MN  Apple  Valley 

MN  Arden  Hills 

MN  Benton  County 

MN  Birchwood  Village 

MN  Blaine 

MN  Bloomington 

MN  Brooklyn  Center 

MN  Brooklyn  Park 

MN  Bumsville 

MN  Champlin 

MN  Chanhassen 

MN  Circle  Pines 

MN  Clay  County 

MN  Coon  Rapids 

MN  CotUge  Grove 

MN  Crystal 

MN  Dayton 

MN  Deephaven 

MN  Dilworth 

MN  Duluth 

MN  Eagan 

MN  East  Grand  Forks 

MN  Eden  Prairie 

MN  Excelsior 

MN  Falcon  Heights 

MN  Farmington 

MN  Fridley 

MN  Gem  Lake 

MN  Golden  Valley 

MN  Greenwood 

MN  Ham  Lake 

MN  Hennepin  County 

MN  Hermantown 

MN  Hilltop 

MN  Hopkins 

MN  Houston  County 

MN  Inver  Grove  Heights 

MN  La  Crescent 

MN  LakeEhno 

MN  Ukeville 

MN  Land&ll 

MN  Lauderdale 

MN  Lexington 

MN  Lilydale 

MN  Lino  Lakes 

MN  Little  Canada 

MN  Long  Lake 

MN  Loretto 

MN  Mahtomedi 

MN  Maple  Grove 

MN  Maple  Plain 


MN  Maplewood 

MN  Medicine  Lake 

MN  Medina 

MN  Mendota 

MN  Mendota  Heights 

MN  Minnetonka 

MN  Minnetonka  Beach 

MN  Minnetrista 

MN  Moorhead 

MN  Mound 

MN  Mounds  View 

MN  New  Brighton 

MN  New  Hope 

MN  Newport 

MN  North  Oaks 

MN  North  St.  Paul 

MN  Oakdale 

MN  Olmsted  County 

MN  Orono 

MN  Osseo 

MN  Plymouth 

MN  Prior  Lake 

MN  Proctor 

MN  Ramsey 

MN  Ramsey  County 

MN  Robbinsdale 

MN  Rochester 

MN  Rosemount 

MN  Roseville 

MN  Sartell 

MN  Sauk  Rapids 

MN  Savage 

MN  Scott  County 

MN .  Sherburne  County 

MN  Shoreview 

MN  Shorewood 

MN  South  St.  Paul 

MN  Spring  Lake  Park 

MN  Spring  Park 

MN  St.  Anthony 

MN  St.  Cloud 

MN  St.  Louis  County 

MN  St.  Paul  Park 

MN  Steams  County 

MN  Sunfish  Lake 

MN  Tonka  Bay 

MN  Vadnais  Heights 

MN  Victoria 

MN  WaitePark 

MN  WACoimty 

MN  Wayzata 

MN  West  St.  Paul 

MN  White  Bear  Lake 

MN  Willemie 

MN  Woodbury 

MN  Woodland 

MS  Bay  St.  Louis 

MS  Biloxi 

MS  Brandon 

MS  ainton 

MS  D'lbendlle 

MS  DeSoto  County 

MS  Flowood 

MS  Forrest  County 

MS  Gautier 

MS  Gulfport 

MS  Hancock  County 

MS  Harrison  County 

MS  Hattiesburg 

MS  Hinds  County 

MS  Horn  Lake 

MS  Jackson  County 

MS  Lamar  County 

MS  Long  Beach 

MS  Madison 

MS  Madison  County 


MS  Moss  Point 

MS  Ocean  Springs 

MS  Pascagoula 

MS  Pass  Qiristian 

MS  Pearl 

MS  Petal 

MS  Rankin  County 

MS  Richland 

MS  Ridgeland 

MS  Southaven 

MS  Waveland 

MO  Airport  Drive 

MO  Andrew  County 

MO  Arnold 

MO  Avondale 

MO  Ballwin 

MO  Battlefield 

MO  Bel-Nor 

MO  Bel-Ridge 

MO  Bella  Villa 

MO  Bellefontaine  Neighbors 

MO,  Bellerive 

MO  Belton 

MO  Berkeley 

MO  Beverly  Hills 

MO  Birmingham 

MO  Blackjack 

MO  Blue  Springs 

MO  Boone  County 

MO  Breckenridge  Hills 

MO  Brentwood 

MO  Bridgeton 

MO  Buchanan  County 

MO  Calverton  Park 

MO  Carl  Junction 

MO  Carterville 

MO  Cass  County 

MO  Charlack 

MO  Chesterfield 

MO  Clarkson  Valley 

MO  Claycomo 

MO  Clayton 

MO  Cliff  Village 

MO  Columbia 

MO  Cool  Valley 

MO  Cottleville 

MO  Country  Qub 

MO  Country  Club  Hills 

MO  Country  Life  Acres 

MO  Crestwood 

MO  Creve  Coeur 

MO  Crystal  Lake  Park 

MO  Dellwood 

MO  Dennis  Acres 

MO  DesPeres 

MO  Duquesne 

MO  Edmundson 

MO  Ellisville 

MO  Fenton 

MO  Ferguson 

MO  Flordell  Hills 

MO  Florissant 

MO  Frontenac 

MO  Gladstone 

MO  Glen  Echo  Park 

MO  Glenaire 

MO  Glendale 

MO  Grandview 

MO  Grantwood  Village 

MO  Greendale 

MO  Greene  County 

MO    Hanley  Hills 

MO    Hazelwood 

MO    Hillsdale 

MO    Houston  Lake 

MO    Huntleigh 
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MO    Iron  Gates 
MO    Jackson  County 
MO    Jasper  Couaty 
MO    Jefferson  County 
MO    Jennings     i 
MO    Joplin 
MO    Kimmswiqk 
MO    Kinloch     if 
MO    Kirkwood 
MO    Ladue         ' 
MO    Lake  St.  Louis 
MO    Lake  Tapawingo 
MO    LakeWaukomis 
MO    Lakeshire    > 
MO    Leawood 
MO    Lee's  Sumoiit 
MO    Liberty        j 
MO    MccKenzip 
MO    Manchester 
MO    Maplewood 
MO    Marlborou|b 
MO    Maryland  Heights 
MO    Moline  Aciqs 
MO    Normandy  I 
MO    North  KSa|y 
MO    Northmoor 
MO    Northwoods 
MO    Norwood  Court 
MO    O'Fallon 
MO    Oakland 
MO    Oakland  P^ 
MO    Oaks 
MO    Oakview 
MO    Oakwood 
MO    Oakwood  Pkik 
MO    Olivette 
MO    Overland 
MO    Pagedale 
MO    Parkdale 
MO    Parkville 
MO    Pasadena  HJlks 
MO    Pasadena  Padc 
MO    Pine  Lawn 

MO    Platte  Couhij 

MO    Platte  Woo<£ 

MO    Pleasant  VaVpy 

MO    Randolph 

MO    Raymore 

MO    Raytown 

MO    RedingsMili 

MO    Richmond  mights 

MO    Riverside 

MO    Riverview 

MO    Rock  Hill 

MO    Saginaw 

MO    Shoal  Creek  brive 

MO    Shrewsbury 

MO    Silver  Creek 

MO    St.  Ann 

MO    St.  Charles 

MO    St.  Charles  ciiinty 

MO    St.  George 

MO    St.  John 

MO    St  Joseph 

MO    St.  Louis 

MO    St.  Louis  CoiiAty 

MO    St.  Peters 

MO    Sugar  Creek 

MO    Sunset  Hills 

MO    Sycamore  Hil  1^ 

MO    Town  and  Coli^try 

MO    Twin  Oaks     ! 

MO    Unity  Village 
MO    University  Cit] ' 
MO    Uplands  Park 
MO    Valley  Park 


MO    Velda  Village 
MO    Velda  Village  Hills 
MO    VinitaPark 
MO    Vinita  Terrace 
MO    Warson  Woods 
MO    Weatherby  Lake 
MO    Webb  City 
MO    Webster  Groves 
MO    Wellston 
MO    Westwood 
MO    Wilbur  Park 
MO    Winchester 
MO    Woodson  Terrace 
MT    Billings  . 
MT    Cascade  County 
MT    Great  Falls 
MT    Missoula 
MT    Missoula  County 
MT    Yellowstone  County 
NE    Bellevue 
NE    Boys  Town 
NE    Dakota  County 
NE    Douglas  County 
NE    UVisto 
NE    Lancaster  County 
NE    Papillion 
NE    Ralston 
NE    Sarpy  County 
NE    South  Sioux  City 
NH    Dover 

NH    Hillsborough  County 
NH    Manchester 
NH    Merrimack  County 
NH    Nashua 
NH    Portsmouth 
NH    Rochester 
NH    Rockingham  County 
NH    Somersworth 
NH    Strafford  County 
NJ    Absecon 
NJ    Allendale 
NJ    Allenhurst 
NJ    Alpha 
NJ    Alpine 
NJ    Asbury  Park 
NJ    AtlanUcCity 
NJ    Atlantic  County 
NJ    Atlantic  Highlands 
NJ    Audubon 
.  NJ    Audubon  Park 
NJ    Avon-by-the-Sea 
NJ    Barrington 
NJ    Bay  Head 
NJ    Bayonne 
NJ    Beachwood 
NJ    Bellmavtrr 
NJ    Belmar 
NJ    Beigen  County 
NJ    Beigenfield 
NJ    Berlin 
NJ    Bemardsville 
NJ    Beverly 
NJ    Bloomingdale 
NJ    Bogota 
NJ    Boonton 
NJ    Bordentown 
NJ    Bound  Brook 
NJ    Bradley  Beach 
NJ    Brielle 
NJ    Brigantine 
NJ    Brooklawn 
NJ    Buena 
NJ    Burlington 
NJ    Burlington  County 
NJ    BuUer 


NJ    Camden 

NJ    Camden  County 

NJ    Cape  May  County 

NJ    Carlstadt 

NJ    Carteret 

NJ    Chatham 

NJ    Chesilhurst 

NJ    Clayton 

NJ    Clementon 

NJ    ClifeidePark 

NJ    Clifton 

NJ    Closter 

NJ    Collingswood 

NJ    Cresskill 

NJ    Cumberland  County 

NJ    Deal 

NJ    Oemarest 

NJ    Dover 

NJ    Dumont 

NJ    Dunellen 

NJ    East  Newark 

NJ    East  Orange 

NJ    East  Rutherford 

NJ    Eatontown 

NJ    Edgewater 

NJ    Elizabeth 

NJ    Elmwood  Park 

NJ    Emerson 

NJ    Englewood 

NJ    Englewood  Cliffe 

NJ    Englishtown 

NJ    Essex  County 

NJ    Fair  Haven 

NJ    Fair  Lawn 

NJ    Fairview 

NJ    Fanwood 

NJ    Fieldsboro 

NJ    Florham  Park 

NJ    Fort  Lee 

NJ    Franklin  Lakes 

NJ    Freehold 

NJ    Garfield 

NJ    Garwood 

NJ    Gibbsboro 

NJ    Glassboro 

NJ    Glen  Rock 

NJ    Gloucester  City 

NJ    Gloucester  County 

NJ    Guttenberg 

NJ    Hackensack 

NJ    Haddon  Heights 

NJ    Haddonfield 

NJ    Haledon 

NJ    Harrington  Park 

NJ    Harrison 

NJ    Hasbrouck  Heights 

NJ    Haworth 

NJ    Hawthorne 

NJ    Hehnetta 

NJ    Hi-Nella 

NJ    Highland  Park 

NJ    Highlands 

NJ    Hillsdale 

NJ    Ho-Ho-Kus 

NJ    Hoboken 

NJ    Hopatcong 

NJ    Hudson  County 

NJ    Hunterdon  County 

NJ    Interlaken 

Nj    Island  Heights 

NJ    Jamesbuig 

NJ    Jersey  City 

NJ    Keansburg 

NJ    Kearny 

NJ    Kenilworth 

NJ    Keyport 
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N)  Kinnelon 

NJ  Lakehurst 

N)  Laurel  Springs 

NJ  Lavallette 

N)  Lawnside 

N)  Leonia 

NJ  Lincoln  Park 

NJ  Linden 

NJ  Lindenwold 

NJ  Linwood 

NJ  Little  Ferry 

NJ  Little  Silver 

NJ  Loch  Arbour 

NJ  Lodi 

NJ  Long  Branch 

NJ  Longpxsrt 

NJ  Madison 

NJ  Magnolia 

NJ  Manasquan 

NJ  Mantoloking 

NJ  Manville 

NJ  Margate  City 

NJ  Matawan 

NJ  Maywood 

NJ  Medford  Lakes 

NJ  Mendham 

NJ  Mercer  County 

NJ  Merchantville 

NJ  Metuchen 

NJ  Middlesex 

NJ  Middlesex  County 

NJ  Midland  Park 

NJ  Millstone 

NJ  Milltown 

NJ  Millville 

NJ  Monmouth  Beach 

NJ  Monmouth  County 

NJ  Montvale 

NJ  Moonachie 

NJ  Morris  County 

NJ  Morris  Plains 

NJ  Morristown 

NJ  Mount  Arlington 

NJ  Mount  Ephraim 

NJ  Mountain  Lakes 

NJ  Mountainside 

NJ  National  Park 

NJ  Neptune  City 

NJ  Netcong 

NJ  New  Brunswick 

NJ  NewMilford 

NJ  New  Providence 

NJ  Newark 

NJ  Newfield 

NJ  North  Arlington 

NJ  North  Haledon 

NJ  North  Plainfield 

NJ  Northfield 

NJ  Northvale 

NJ  Norwood 

NJ  Oakland 

NJ  Oaklyn 

NJ  Ocean  City 

NJ  Ocean  County 

NJ  Ocean  Gate 

NJ  Oceanport 

NJ  Old  Tappan 

NJ  Oradell 

NJ  Palisades  Park 

NJ  Palmyra 

NJ  Paramus 

NJ  Park  Ridge 

NJ  Passaic 

NJ  Passaic  County 

NJ  Paterson 

NJ  Paulsboro 


Pennington 

Penns  Grove 

Perth  Amboy 

Phillipsburg 

Pine  Beach 

Pine  Hill 

Pine  Valley 

Pitman 

Plainfield 

Pleasantville 

Point  Pleasant 

Point  Pleasant  Beach 

Pompton  Lakes 

Prospect  Park 

Rahway 

Ramsey        1 

Raritan 

Red  Bank 

Ridgefield  J 

Ridgefield  Park 

Ridgewood 

Ringwood 

River  Edge 

Riverdale 

Riverton 

Rockaway 

Rockleigh 

Roseland 

Roselle 

Roselle  Park 

Rumson 

Runnemede 

Rutherford 

Saddle  River 

Salem  County 

Sayreville 

Sea  Bright 

Sea  Girt 

Seaside  Heights 

Seaside  Park 

Secaucus 

Shrewsbury 

Somerdale 

Somers  Point 

Somerset  County 

Somerville 

South  Amboy 

South  Belmar 

South  Bound  Brook 

South  Plainfield 

South  River 

South  Toms  River 

Spotswood 

Spring  Lake 

Spring  Lake  Heights 

Stanhope 

Stratford 

Summit 

Sussex  County 

Tavistock 

Tenafly 

Teterboro 

Tinton  Falls 

Totowa 

Trenton       ^ 

Union  Beach 

Union  City 

Union  County 

Upper  Saddle  River 

Ventnor  City 

Victory  Gardens 

Vineland 

Waldwick 

Wallington 

Wanaque 

Warren  County 


NJ  Watchung 

NJ  Wenonah 

NJ  West  Long  Branch 

NJ  West  NY 

NJ  West  Paterson  -- 

NJ  Westfield 

NJ  Westville 

NJ  Westwood 

NJ  Wharton 

NJ  Wood-Ridge 

NJ  Woodbury 

NJ  Woodbury  Heights 

NJ  WoodcliffUke 

NJ  Woodlynne 

NM    Bernalillo  County 

NM    Cdrrales 

NM    Dona  Ana  County 

NM    Las  Cruces 

NM    Los  Ranchos  de  Albuquerque 

NM    Mesilla 

NM    Rio  Rancho 

NM    Santa  Fe 

NM    Santa  Fe  County 

NM    Sunland  Park 

NY  Albany 

NY  Albany  County    - 

NY  Amityville 

NY  Ardsley 

NY  Atlantic  Beach 

NY  Babylon 

NY  Baldwinsville 

NY  Baxter  Estates 

NY  Bayville 

NY  Beacon 

NY  Belle  Terre 

NY  Bellerose 

NY  Bellport 

NY  Binghamton 

NY  Blasdell 

NY  Briarcliff  Manor 

NY  Brightwaters 

NY  .Bronxville 

NY  Brookville 

NY  Broome  County 

NY  Buchanan 

NY  Buffalo 

NY  Camillus 

NY  Cayuga  Heights 

NY  Cedarhurst 

NY  Chemung  County 

NY  Chestnut  Ridge 

NY  Clayville 

NY  Clinton 

NY  Cohoes 

NY  Colonie 

NY  Cornwall  on  Hudson 

NY  Croton-on-Hudson 

NY  Depew 

NY  Dobbs  Ferry  • 

NY  Dutchess  County 

NY  East  Hills 

NY  East  Rochester 

NY  East  Rockaway 

NY  East  Syracuse 

NY  East  Williston 

NY  Elmira 

NY  Elmira  Heists 

NY  Elmsford 

NY  Endicott 

NY  Erie  County 

NY  Fairport 

NY  Farmingdale 

NY  Fayetteville 

NY  Fishkill 

NY  Floral  Park 

NY  Flower  Hill 
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NY    FortEdi 

NY    Freeport 

NY    Garden  CitI 

NY    Glen  Cove 

NY    Glens  Falls 

NY    Grand  VieW-bn-Hudson 

NY    Great  Neck 

NY    Great  Neck  l^tes 

NY    Great  Neck  Plaza 

NY    Green  Islandl 

NY    Hamburg    ,, 

NY    Harrison       | 

NY    Hastings-oo-Hudson 

NY    Haverstraw 

NY    Hempstead 

NY    Herkimer  C^nmty 

NY    Hewlett  Bay  t>ark 

NY    Hewlett  Haolhor 

NY    Hewlett  Necil 

NY    Hillbum       i 

NY    Horseheads  I 

NY    Hudson  Falls 

NY    Huntington  Bay 

NY    Irvington 

NY    Island  Park 

NY    blandia 

NY    Ithaca 

NY    )bhnsonCit|| 

NY    Kenmore 

NY    Kensingtoa 

NY    Kings  Point 

NY    Lackawannal 

NY    LakeGiove 

NY    LakeSucceti 

NY    Lancaster 

NY    Lansing 

NY    Larchmont 

NY    Lattingto%vii 

NY    Lawrence 

NY    Lewiston 

NY    Lindenhurst 

NY    Liverpool 

NY    Lloyd  Harbo 

NY    LongBeach 

NY    Lynbrook 

NY    Malveme 

NY    Mamaronedc 

NY    Manlius 

NY    Manoriiaven 

NY    Massapequa  tirk 

NY    Matinacock 

NY    Menands 

NY    Mill  Neck 

NY    Minaola 

NY    Minoa 

NY    Monroe  CouiUr 

NY    Montebello 

NY    Mount  Kisoo 

NY    Mount  Vemo  i 

NY    MunseyPaik 

NY    Muttontown 

NY    Nassau  CountI) 

NY    New  Hartford  j 

NY    NewHempsta^d 

NY    New  Hyde  Pali 

NY    NewRochellel 

NY    New  Square 

NY    NYMUls 

NY    Newbuigh 

NY    Niagara  Coun^ 

NY    Ni^ara  Falls 

NY    North  HUls 

NY    North  Syracwje 

NY    North  TarrytoWn 

NY    North  Tonawanda 

NY    Northport 


NY    Nyack 
NY    OldBrookville 
NY    OldWestbury 
NY    Oneida  County 
NY    Onondaga  County 
NY    Orange  County. 
NY    Orchard  Park 
NY    Oriskany 

NY    Ossining 

NY    Oswego  County 

NY    Patchogue 

NY    PeekskiU 

NY    Pelham 

NY    Pelham  Manor 

NY    Phoenix 

NY    Piermont 

NY    Pittsfotd 

NY    Plandome 

NY    Plandome  Heights 

NY    Plandcxne  Manw 

NY    Pleasantville 

NY    Pomona 

NY    Poquott 

NY    PortChester 

NY    Port  Dickinson 

NY    P(»t)efinsen 

NY    PortWANmth 

NY    Poughkeepsie 

NY    Putnam  County 

NY    Rensselaer 

NY    Rensselaer  County 

NY    Rochester 

NY    Rockland  County 

NY    RockvilleCentiv 

NY    Rome 

NY    Roslya 

NY    Roslyn  Estates  . 

NY    Roslyn  HarbOT 

NY    Russell  Gardens 

NY    Rye 

NY    Rye  Brook 

NY    Saddle  Rock 

NY    Sands  Point 

NY    Saratoga  County 

NY    Scaisdale 

NY    Schenectady 

NY    Schenectady  County 

NY    Scotia 

NY    SeaCliff 

NY    Shoreham 

NY    Sloan 

NY    Sloatsburg 

NY    Solvay 

NY    South  Floral  Park 

NY    South  Glens  Falls 

NY    South  Nyadc 

NY    Spencerport 

NY    Spring  Valley 

NY    Stewart  Manor 

NY    Sufiem 

NY    Suffolk  County 

NY    Syracuse 

NY    Tarrytown 

NY    Thomaston 

NY    Tioga  County 

NY    Tompkiiu  County 

NY    Tonawanda 

NY    Troy 

NY    Tuckaboe 

NY    Ulster  County 

NY    Upper  Brookville 

NY    Upper  Nyack 

NY    Utica 

NY    Valley  Stream 

NY    Village  of  the  Branch 

NY    Wappingers  Falls 


NY  Warren  County 

NY  Washington  County 

NY  Waterford 

NY  Watervliet 

NY  Webster 

NY  Wesley  Hills 

NY  West  Haverstraw 

NY  Westbury. 

NY  Westchester  County 

NY  White  Plains 

NY  Whitesboro 

NY  WiUiamsviUe 

NY  WiUiston  Paric 

NY  Woodsbuigh 

NY  Yonkers 

NY  YorkviUe 

NC    Alamance  County 

NC    Apex 

NC    Archdale 

NC    AsheviUe 

NC    Belmont 

NC    Belville 
.  NC    Bessemer  City 

NC    Biltmore  Forest 

hiC    Black  Mountain 

NC    Brookfoid 

NC    Brxmswick  County 

NC    Buncombe  County 

NC    Burke  County 

NC    Buriington 

NC    Cabamis  County 

NC    Canboro 

NC    Gary 

NC    Catawba  County 

NC    Chapel  Hill 

NC    China  Grove 

NC    Qemmons 

NC    Concord 

NC    Conover 

NC    Cramerton 

NC    Dallas 

NC    Davidson  County 

NC    Durham  County 

NC    Edgecombe  County 

NC    ElonColl^ 

NC    Fletcher 

NC    Forsyth  County 

NC    Gamer 

NC    Gaston  County 

NC    Gastonia 

NC    Gibsonville 

NC    Goldsboro 

NC    Graham 

NC    Greenville 

NC    Guilford  County 

NC    Harnett  County 

NC    Haw  River 

NC    Hickory 

NC    High  Point 

NC    Hildebran 

NC    Hope  Mills 

NC    Indian  Trail 

NC    Jacksonville 

NC    Jamestown 

NC    Kaimapolis 

NC    Landis 

NC    Leland 

NC    Long  View 

NC    Lowell 

NC    Matthews 

NC    McAdenville 

NC    Mebane 

NC    Mecklenburg  County 

NC    MintHUl 

NC    Montreat 

NC    Mount  Holly 
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NC  Nash  County 

NC  New  Hanover  County 

NC  Newton 

NC  Onslow  County 

NC  Orange  0>unty 

NC  Pineville 

NC  Pitt  County 

NC  Randolph  County 

NC  Ranlo 

NC  Rocky  Mount 

NC  Rowan  County 

NC  Rural  Hall 

NC  Spring  Lake 

NC  Stallings 

NC  Thomasville 

NC  Union  County 

NC  Wake  County 

NC  Walkertown 

NC  Wayne  County 

NC  WeaverviUe 

NC  Wilmington 

NC  Winterville 

NC  Woodfin 

NC  Wrigfatsville  Beach 

ND  Bismarck 

ND  Burleigh  County 

ND  Cass  County 

ND  Fargo 

ND  Grand  Forks 

ND  Grand  Forks  County 

ND  Lincoln 

ND  Mandan 

ND  Morton  County 

ND  West  Fargo 

OH  Addyston 

OH  Allen  County 

OH  Amberley 

OH  Amelia 

OH  Amherst 

OH  Arlington  Heights 

(Xi  Auglaize  County 

OH  Aurora 

OH  Avon 

OH  Avon  Lake 

OH  Barberton 

OH  BayViUage 

OH  Beachwood 

OH  Beavercreek 

OH  Bedford 

OH  Bedford  Heights 

OH  Bellaire 

OH  Bellbrook 

OH  Bebnont  County 

OH  Belpre 

OH  Bentleyville 

OH  Berea 

OH  Bexley 

OH  Blue  Ash 

OH  Brady  Lake 

OH  Bratenahl 

OH  Brecksville 

OH  Brice 

OH  Bridgeport 

OH  Brilliant 

OH  Broadview  Heights 

OH  Brook  Park 

OH  Brooklyn 

OH  Brooklyn  Heights 

OH  Brookside 

OH  Brunswick 

OH  Butler  County 

OH  Campbell 

OH  CanBeld 

OH  Canton 

OH  Carlisle 

OH  Centerville 


OH  Chagrin  Falls 

OH  Chesapeake 

OH  Cheviot 

OH  Cincinnati 

OH  Qark  County 

OH  Gnmont  County 

OH  Cleveland 

OH  Cleveland  Heights 

OH  Cleves 

OH  Coal  Grove 

OH  Cridersville 

OH  Cuyahoga  County 

OH  Cuyahoga  Falls 

OH  Cuyahoga  Heights 

OH  Deer  Park 

OH  Delaware  County 

OH  Doylestown 

OH  Dublin 

OH  East  Qeveland 

OH  Eastlake 

OH  Elmwood  Place 

OH  Elyria 

OH  Englewood 

OH  Erie  County 

C«i  Euclid 

OH  Evendale 

OH  Fairbom 

OH  Fairfax 

OH  Fairfield 

cm  Fairfield  Coimty 

OH  Fairlawn 

OH  Fairport  Harbor 

OH  Fairview  Park 

OH  Forest  Park 

OH  Fort  Shawnee 

OH  Franklin 

OH  Franklin  County 

OH  Gahanna 

OH  Garfield  Heights 

OH  Geauga  County 

OH  Girard 

OH  Glendale 

OH  Glenwillow 

OH  Golf  Manor 

OH  Grand  River 

OH  Grandview  Heights 

OH  Green 

OH  Greene  County 

OH  Greenhills 

OH  Grove  Qty 

OH  Groveport 

OH  Hamilton 

OH  Hamilton  County 

OH  Hanging  Rock 

OH  Harbor  View 

OH  Hartville 

OH  Heath 

OH  Highland  Heights 

OH  Hilliard 

OH  Hills  and  Dales 

OH  Holland 

OH  Hubbard 

OH  Huber  Heights 

OH  Hudson 

OH  Independence 

OH  Ironton 

OH  Jefferson  County 

OH  Kent 

OH  Kettering 

OH  Kirtland 

OH  Lake  County 

OH  Lakeline 

OH  Lakemore 

OH  Lakewood 

OH  Lawrence  County 

OH  Lexington 


OH  Licking  County 

OH  Lima 

OH  Lincoln  Heights 

OH  Linndale 

OH  Lockland 

OH  Lorain 

OH  Lorain  County 

OH  Louisville 

OH  Loveland 

OH  Lowellville 

OH  Lucas  County 

OH  Lyndhurst 

OH  Macedonia 

OH  Madeira 

OH  Mahoning  County 

OH  Maineville 

OH  Mansfield 

OH  Maple  Heights 

OH  Marble  Cliff 

OH  Mariemont 

OH  Martins  Ferry 

OH  Mason 

OH  Massillon 

CHi  Mauraee 

OH  Mayfield 

OH  Mayfield  Heists 

OH  McDonald 

OH  Medina  Coimty 

OH  Mentor 

OH  Mentor-on-the-Lake 

OH  Meyers  Lake 

OH  Miami  County 

OH  Miamisburg 

OH  Middleburg  Heights 

OH  Middletown 

OH  MilJbrd 

OH  Millbury 

OH  Millville 

OH  Minerva  Park 

OH  Mingo  ^mction 

OH  Mogadore 

OH  Monroe 

OH  Montgomery 

OH  Montgomery  County 

OH  Moraine 

OH  Moreland  Hills 

OH  Mount  Healthy 

OH  Munroe  Falls 

OH  New  Miami 

OH  New  Middletown 

OH  New  Rome 

OH  Newark 

OH  Newburgh  Heights 

OH  Newtown 

OH  Niles 

OH  North  Bend 

OH  North  Canton 

OH  North  College  Hill 

OH  North  Olmsted 

OH  North  Randall 

OH  North  Ridgeville 

OH  North  Royalton 

OH  Northfield 

OH  NorthwoOd 

OH  Norton 

OH  Norwood 

OH  Oakwood 

OH  Oakwood 

OH  Obetz 

OH  Ohnsted  Falls 

OH  Ontario 

OH  Orange 

OH  Oregon 

OH  Ottawa  County 

OH  Ottawa  Hills 

OH  Painesville 
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OH    Parma 

OH    Parma  Heists 

OH    Pepper  Piki 

OH    Perrysburg 

OH    Poland 

OH    Portage  Coiiity 

OH    Powell 

OH    Proctorvill4 

OH    Ravenna 

OH    Reading 

OH    Remindervi 

OH    Reynoldsburg 

OH    Richfield 

OH    Richland  COiinty 

OH    Richmond  Heights 

OH    Riverlea 

OH    Riverside 

OH    Rocky  RiveJ 

OH    Rossford 

OH    Seven  Hills 

OH    Shadyside 

OH    Shaker  Heights 

OH    Sharonville 

OH    Shawnee  Hills 

OH    Sheffield 

OH    Sheffield  Lakje 

OH    Silver  Lake 

OH    Silverton 

OH    Solon 

OH    South  Amh^kt 

OH    South  Euclid 

OH    South  Point 

OH    South  Russel 

OH    Springboro 

OH    Springdale 

OH    Springfield 

OH    St.  Bernard 

OH    Stark  Coun^ 

OH    Steubenvillel 

OH    Stow 

OH    Strongsville 

OH    Stnithers 

OH    Sugar  Bush  Riolls 

OH    Summit  Coun  ty 

OH    Sylvania 

OH    Tallmadge 

OH    Terrace  Park 

OH    The  Village  c  f!  Indian  Hill 

OH    Timberlake 

OH    Trenton 

OH    Trotwood 

OH    Trumbull  Coji^ty 

OH    Twinsburg 

OH    Union 

OH    University  Heights 

OH    Upper  Arling :( tn 

OH    Urbancrest 

OH    Valley  View 

OH    Valleyview 

OH    Vandalia 

OH    Vermilion 

OH    Wadsworth 

OH    WaiteHill 

OH    Walbridge 

OH    Walton  Hills 

OH    Warren 

OH    Warren  Coun^ 

OH    Warrensville  Heights 

OH    Washington  Qokinty 

OH    Wayne  County 

OH    West  Carrollton  City 

OH    West  Milton 

OH    Westerville 

OH    Westlake 

OH    Whitehall 

OH    Wickliffe 


OH  Willoughby 

OH  Willoughby  Hills 

OH  Willowick 

OH  Wintersville 

OH  Wood  County 

OH  Woodlawn 

OH  Woodmere 

OH  Worthington 

OH  Wyoming 

OH  Youngstown 

OK    Arkoma 

OK    Bethany 

OK    Bixby 

OK    Broken  Arrow 

OK    Canadian  County 

OK    Catoosa 

OK    Choctaw 

OK    Cleveland  County 

OK    Comanche  County 

OK    Creek  County 

OK    Del  City 

OK    Edmond 

OK    Forest  Park 

OK    Hall  Park 

OK    Harrah 

OK    Jenks 

OK    Jones 

OK    Lake  Alimia 
OK    Lawton 
OK    Logan  County 
OK    Midwest  City 
OK    Moffett 
OK    Moore 
OK    Mustang 
OK    Nichols  Hills 
OK    Nicoma  Park 
OK    Norman 
OK    Oklahoma  County 
Ok    Rogers  County 
OK    Sand  Springs 
OK    Sequoyah  County 
OK    Smith  Village 
OK    Spencer 
OK    The  Village 
OK    Tulsa  County 
OK    Valley  Brook 
OK    Wagoner  County 
OK    Warr  Acres 
OK    Woodlawn  Park 
OK    Yukon 

OR    Central  Point 

OR    Columbia  County 

OR    Durham 

OR    Jackson  County 

OR    Keizer 

OR    King  City 

OR    Lane  County 

OR    Marion  County 

OR    Maywood  Park 

OR    Medfbrd 

OR    Phoenix 

OR    Polk  County 

OR    Rainier 

OR    Springfield 

OR    Troutdale 

OR    Wood  Village 

PA    Adamsburg 

PA    Alburtis 

PA    Aldan 

PA    Aliquippa 

PA    Allc^eny  County 

PA    Allenport 

PA    Altoona 

PA    Ambler 

PA    Ambridge 


PA    Archbald 
PA    Arnold 
PA    Ashley 
PA    Aspinwall 
PA    Avalon 
PA    Avoca 
PA    Baden 
PA    Baldwin 
PA    Beaver 
PA    Beaver  County 
PA    Beaver  Falls 
PA    Bell  Acres 
PA    Belle  Vernon 
PA    Bellevue 
PA    Ben  Avon 
PA    Ben  Avon  Heights 
PA    Berks  County 
PA    Bethel  Pari: 
PA    Bethlehem 
PA    Big  Beaver 
PA    Birdsboro 
PA    Blair  County 
PA    Blakely 
PA    Blawnox 
PA    Boyertown 
PA    Brackenridge 
PA    Braddock 
PA    Braddock  Hills 
PA    Bradfordwoods 
PA    Brentwood 
PA    Bridgeport 
PA    Bridgeville 
PA    Bridgewater 
PA    Bristol 
PA    Brookhaven 
PA    Brownstown 
PA    Brownsville 
PA    Bryn  Athyn 
PA    Bucks  County 
PA    California 
PA    Cambria  County 
PA    Camp  Hill 
PA    Canonsburg 
PA    Carbondale 
PA    Carnegie 
PA    Castle  Shannon 
PA    Catasauqua 
PA    Centre  County 
PA    Chalfent 
PA    Chalfont 
PA    Charleroi 
PA    Chester 
PA    Chester  County 
PA    Chester  Heights 
PA    Cheswick 
PA    Churchill 
PA    Clairton 
PA    Clarks  Green 
PA    Clarks  Summit 
PA    Clifton  Heights 
PA    Coal  Center  , 
PA    Coatesville 
PA    Collegeville 
PA    CoUingdale 
PA    Columbia 
PA    Colwyn 
PA    Conshohocken 
•  PA    Conway 
PA    Copley 
PA    Coraopolis 
PA    Courtdale 
PA    Crafton 

PA    Cumberland  County 
PA    Daisytown 
PA    Dale 
PA    Dallas 
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PA  Dallastown 

PA  Darby 

PA  Dauphin  County 

PA  Delaware  County 

PA  Delmont 

PA  Dickson  Qty 

PA  Donora 

PA  Donnont 

PA  Dover 

PA  Downingtown 

PA  Doylestown 

PA  Dravosbuig 

PA  Duboistown 

PA  Duncansville 

PA  Dunlevy 

PA  Dunmore 

PA  Dupont 

PA  Duquesne 

PA  Duryea 

PA  East  Conemaugh 

PA  East  Lansdowne 

PA  East  McKeesport 

PA  East  Petersburg 

PA  East  Pittsburgh 

PA  East  Rochester 

PA  East  Washington 

PA  Easton 

PA  Eastvale 

PA  Economy 

PA  Eddystone 

PA  Edgewood 

PA  Edgeworth 

PA  Edwardsville 

PA  Elco 

PA  Elizabeth 

PA  Ellport 

PA  Ellwood  City 

PA  Emmaus 

PA  Emsworth 

PA  Erie 

.  PA  Erie  County 

PA  Etna 

PA  Exeter 

PA  Export 

PA  Fallston 

PA  Farrell 

PA  Fayette  City 

PA  Fayette  County 

PA  Femdale 

PA  Finleyville 

PA  Folcroft 

PA  Forest  Hills 

PA  Forty  Fan 

PA  Fountain  Hill 

PA  Fox  Chapel 

PA  Franklin 

PA  Franklin  County 

PA  Franklin  Park 

PA  Freedom 

PA  Freemansburg 

PA  Geistown 

PA  Glassport 

PA  Glendon 

PA  Glenfield 

PA  Glenolden 

PA  Green  Tree 

PA  Greensburg 

PA  Hallam 

PA  Harrisburg 

PA  Harveys  I^ke 

PA  Hatboro 

PA  Hatfield 

PA  Haysville 

PA  Heidelberg 

PA  Hellertown 

PA  Hermitage 


PA  Highspire 

PA  Hollidaysburg 

PA  Homestead 

PA  Homewood 

PA  Houston 

PA  Hughestown 

PA  Hulmeville 

PA  Hununelstown 

PA  Himker 

PA  Ingram 

PA  Irwin 

PA  Ivyland 

PA  Jacobus 

PA  Jeannette 

PA  Jefferson 

PA  Jenkintown 

PA  Jermyn 

PA  Jessup 

PA  Johnstown 

PA  Kenhorst 

PA  Kingston 

PA  Koppel 

PA  Lackawanna  County 

PA  Laflin 

PA  Lancaster 

PA  Lancaster  County 

PA  Langhome 

PA  Langhome  Manor 

PA  Lansdale 

PA  Lansdowne 

PA  Larksville 

PA  Laurel  Rim 

PA  Laureldale 

PA ,  Lawrence  County 

PA  Lebanon  County 

PA  Leesport 

PA  Leetsdale 

PA  Lehigh  County 

PA  Lemoyne  - 

PA  Liberty 

PA  Lincoln 

PA  Lititz 

PA  Loganville 

PA  Lorain 

PA  Lower  Burrell 

PA  Luzerne 

PA  Luzerne  County 

PA  Lycoming  County 

PA  Macungie 

PA  Madison 

PA  Malvern 

PA  Manor 

PA  Marcus  Hook 

PA  Marysville 

PA  Mayfield 

PA  McKees  Rocks 

PA  McKeesport 

PA  Mechanicsburg 

PA  Media 

PA  Mercer  County 

PA  Middletown 

PA  Millboume 

PA  Millersville 

PA  Millvale 

PA  Modena 

PA  Mohntcm 

PA  Monaca 

PA  Monessen 

PA  Monongahela 

PA  Montgomery  County 

PA  Montoursville 

PA  Moosic 

PA  Morrisville 

PA  Morton 

PA  Mount  Oliver 

PA  Mount  Penn 


PA  Mountville 

PA  Munhall 

PA  Municipality  of  Monroeville 

PA  Municipality  of  Murrysville 

PA  Nanticoke 

PA  Narberth 

PA  New  Brighton 

PA  New  Britain 

PA  New  Cumberland 

PA  New  Eagle 

PA  New  Galilee 

PA  New  Kensington 

PA  New  Stanton 

PA  Newell 

PA  Newtown 

PA  Norristown 

PA  North  Belle  Vernon 

PA  North  Braddock 

PA  North  Catasauqua 

PA  North  Charleroi 

PA  North  Irwin 

PA  North  Wales 

PA  North  York 

PA  Northampton 

PA  Northampton  County 

PA  Norwood 

PA  Oakmont 

PA  Old  Forge 

PA  Olyphant. 

PA  Osborne 

PA  Paint 

PA  Palmyra 

PA  Parkside 

PA  Patterson  Heights 

PA  Paxtang 

PA  Penbrook 

PA  Penn 

PA  Penndel 

PA  Pennsbury  Village 

PA  Phoenixville 

PA  Pitcaim 

PA  Pittsburgh 

PA  Pittston 

PA  Pleasant  Hills 

PA  Plum 

PA  Plymouth 

PA  PortVue 

PA  Pottstowa 

PA  Pringle 

PA  Prospect  Park 

PA  Rankin 

PA  Reading 

PA  Red  Lion 

PA  Ridley  Park 

PA  Rochester 

PA  Rockledge 

PA  Roscoe 

PA  Rose  Valley 

PA  Rosslyn  Farms 

PA  Royalton 

PA  Royersford 

PA  Rutledge 

PA  Scalp  Level 

PA  Schwenksville 

PA  Scranton 

PA  Sewickley 

PA  Sewickley  Heights 

PA  Sewickley  Hills 

PA  Sharon 

PA  Sharon  Hill 

PA  Sharpsburg 

PA  Sharpsville 

PA  Shillington 

PA  Shiremanstown 

PA  Sinking  Spring 

PA  Somerset  County 


PA    Souden 

PA    South  C 

PA    South  C 

PA    South  F 

PA    South  V 

PA    Southm 

PA    Southw 

PA    Speers 

PA    Spring  ( 

PA    Springd 

PA    St.  Lawi 

PA    State  Cc 

PA    Steeltoc 

PA    Stockda 

PA    Sugar  N 

PA    Swarthr 

PA    Swissva 

PA    Swoyen 

PA    Taientu 

PA    Taylor 

PA    Telford 

PA    Temple 

PA    Thombt 

PA    Throop 

PA    Trafford 

PA    Trainer 

PA    Trappe 

PA    Tullytov 

PA    Turtle  O 

PA    Upland 

PA    Verona 

PA    Versaille 

PA    WaU 

PA    Warrior! 

PA    Washing 

PA    Washing 

PA    Werners^ 

PA    Wesleyvi 

PA    WestBro 

PA    WestChj 

PA    WestCoi 

PA    WestEas 

PA    WestElij 

PA    West  Fail 

PA    West  Hoi 

PA    WestUv 

PA    West  Mai 

PA    WestMic 

PA    WestMif 

PA    WestNev 

PA    West  Pitt 

PA    West  Rea 

PA    WestViei 

PA    WestWy( 

PA    WestYorl 

PA    Westmon 

PA    Westmort 

PA    Wheatlan 

PA    Whitaker 

PA    White  Oal 

PA    Wilkes-Bj 

PA    Wilkinsbi 

PA    WiUiamsf 

PA    Wihnerdii 

PA    Wilson 

PA    Windber 

PA    Windsor 

PA    Wormleys 

PA    Wrightsvii 

PA    Wyoming 

PA    Wyomissi: 

PA    Wyomissii 

PA    Yardley 

PA    Yatesville 

PA    Yeadon 

PA    Yoe 
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PA    Souderton 

PA    South  Coatesville 

PA    South  Greensbuig 

PA    South  Heights  ' 

PA    South  Williamtpivt 

PA    Southmont     !] 

PA    Southwest  Gr^nsbuig 

PA    Speers 

PA    Spring  City 

PA    Springdale 

PA    St.  Lawrence 

PA    State  College 

PA    Steelton 

PA    Stockdale 

PA    Sugar  Notch 

PA    Swarthmore 

PA    Swissvale 

PA    Swoyersville 

PA    Tarentum 

PA    Taylor 

PA    Telford 

PA    Temple 

PA    Thombuig 

PA    Throop 

PA    Traflbrd 

PA    Trainer 

PA    Trappe 

PA    Tull3rto»>m 

PA    Turtle  Creek 

PA    Upland 

PA    Verona 

PA    Versailles 

PA    WaU 

PA    Warrior  Run 

PA    Washington 

PA    Washington  Co  l  nty 

PA    Wemersville 

PA    Wesleyville 

PA    West  Brownsville 

PA    Westchester    ;. 

PA    WestConshohoqken 

PA    West  Easton      i 

PA    West  Elizabeth ! 

PA    WestFairview  [ 

PA    West  Homesteafj 

PA    WestUwn 

PA    WestMayfield 

PA    West  Middlesei 

PA    West  Mifflin 

PA    West  Newton 

PA    West  Pittston 

PA    West  Reading 

PA    West  View 

PA    West  Wyoming 

PA    West  York 

PA    Westmont 

PA    Westmoreland  ( 1  »unty 

PA    Wheatland 

PA    Whitaker 

PA    White  Oak 

PA    Wilkes-Barre 

PA    Wilkinsbuig 

PA    Williamsport 

PA    Wihnerding 

PA    Wilson 

PA    Windber 

PA    Windsor 

PA    Wormleysbuig 

PA    Wrightsville 

PA    Wyoming 

PA    Wyomissing 

PA    Wyomissing  Hills 

PA    Yardley 

PA    Yatesville 

PA    Yeadon 

PA    Yoe 
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PA    York 

PA    York  County 

PA    Yoimgwood 

PR    Aguada  Municipio 
PR    Aguadilla  Mimicipio 
PR    Agiias  Bucnas  Municipio 
PR    Aibonito  Mtmicipio 
PR    Anasco  Municipio 
PR    Arecibo  Municipio 
PR    Bayamon  Municipio 
PR    Cabo  Rojo  Municipio 
PR    Caguas  Municipio 
PR    Camuy  Municipio 
PR    Canovanas  Municipio 
PR    Carolina  Municipio 
PR    Catano  Municipio 
PR    Cayey  Municipio 
PR    Qdra  Municipio 
PR    Dorado  Mimicipio 
PR    Guaynabo  Municipio 
PR    Gurabo  Municipio 
PR    Hatillo  Municipio 
PR    Hoimigueros  Municipio 
PR    Humacao  Municipio 
PR    Juncos  Municipio 
PR    Las  Piedras  Municipio 
PR    Loiza  Municipio 
PR    Manati  Municipio 
PR    Mayaguez  Municipio 
PR    Moca  Municipio 
PR    Naguabo  Municipio 
PR    Naranjito  Municipio 
PR    Penuelas  Municipio 
PR    Ponce  Municipio 
PR    Rio  Grande  Municipio 
PR    San  German  Municipio 
PR    San  Juan  Municipio 
•PR    San  Lorenzo  Municipio 
PR    Toa  Alta  Municipio 
PR    Toa  Baja  Municipio 
PR    Trujillo  Alto  Municipio 
PR    Vega  Alta  Municipio 
PR    Vega  Baja  Municipio 
PR    Yabucoa  Municipio 

RI  Bristol  County 

RI  Central  Falls 

RI  Cranston 

RI  East  Providence 

RI  Kent  County 

RI  Newport 

RI  Newport  County 

RI  Pawtucket 

RI  Providence 

RI  Providence  County 

RI  Warwick 

RI  Washington  County 

RI  Woonsocket 

SC    Aiken 

SC    Aiken  County 

SC    Anderson 

SC    Anderson  County 

SC    Arcadia  Lakes 

SC    Berkeley  County 

SC    Bumettown 

SC    Cayce 

SC    Charleston 

SC    Charleston  County 

SC    Columbia 

SC    Cowpens 

SC    Darlington  County 

SC    Dorchester  County 

SC    Florence 

SC    Florence  County 

SC    Folly  Beach 

SC    Forest  Acres 


SC  Fort  Mill 

SC  Georgetown  County 

SC  Goose  Creek 

SC  Hanahan 

SC  Horry  Countv 

SC  Irmo 

SC  Isle  of  Palms 

SC  Lexington  County 

SC  Lincolnville 

SC  Mount  Pleasant 

SC  MyrUe  Beach 

SC  North  Augusta 

SC  North  Charleston 

SC  Pickens  County 

SC  Pineridge 

SC  Quinby 

SC  Rock  Hill 

SC  South  Congaree 

SC  Spartanburg 

SC  Spartanburg  County 

SC  Springdale 

SC  Sullivan's  island 

SC  Summerville 

SC  Sumter 

SC  Sumter  County 

SC  Surfeide  Beach 

SC  West  Columbia 

SC  York  County 

SD  Minnehaha  County 

SD  North  Sioux  Qty 

SD  Pennington  County 

SD  Rapid  City 

TN    Alcoa 

TN    Anderson  County 

TN    Bartlett 

TN    Blount  County 

TN    Brentwood 

TN    Bristol 

TN    Carter  County 

TN    Church  Hill 

TN    Qarksville 

TN    Collegedale 

TN    East  Ridge 

TN    Elizabethton 

TN    Farragut 

TN    Germantown 

TN    Hamilton  County 

TN    Hawkins  County 

TN    Hendersonville 

TN    Jackson 

TN    Johnson  Qty 

TN    Jonesborough 

TN    Kingsport 

TN    Knox  County 

TN    Lakesite 

TN    Lookout  Mountain 

TN    Loudon  County 

TN    Madison  County 

TN    Maryville 

TN    Montgomery  County 

TN    Mount  Carmel 

TN    Mount  Juliet 

TN    Red  Bank 

TN    Ridgeside 

TN    Rockford 

TN    Shelby  County 

TN    Signal  Mountain 

TN    Soddy-Daisy 

TN    Sullivan  County 

TN    Sumner  County 

TN    Washington  County 

TN    Wilson  County 

TX    Addison 

TX    Alamo 

TX    Alamo  Heights 
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TX  Allen 

TX  Azle 

TX  Balch  Springs 

TX  Balcones  Heights 

TX  Bayou  Vista 

TX  Baytown 

TX  Bedford 

TX  Bell  County 

TX  Bellaire 

TX  Bellmead 

TX  Belton 

TX  Benbrook  - 

TX  Beverly  Hills 

TX  Bexar  County 

TX  Blue  Mound 

TX  Bowie  County 

TX  Brazoria  County 

TX  Brazos  County 

TX  Brookside  Village 

TX  Brownsville 

TX  Bryan 

TX  Buckingham 

TX  Bunker  Hill  Village 

TX  Cameron  County 

TX  CarroUlon 

TX  Castle  Hills 

TX  Cedar  Hill 

TX  Cedar  Park 

TX  Cibolo 

TX  Clear  Lake  Shores 

TX  Clint 

TX  CockrellHill 

TX  College  Station 

TX  ColleyviUe 

TX  Collin  County 

TX  Combes 

TX  Converse 

TX  Copperas  Cove 

TX  Corinth 

TX  Coryell  County 

TX  Crowley 

TX  Dallas  County 

TX  Dalworthington  Gardens 

TX  Deer  Park 

TX  Denison 

TX  Denton 

TX  Denton  County 

TX  DeSoto 

TX  Dickinson 

TX  Donna 

TX  Double  Oak 

TX  Duncanville 

TX  Ector  County 

TX  Edgecliff 

TX  Edinburg 

TX  ElUgo 

TX  El  Paso  County 

TX  Euless 

TX  Everman 

TX  Farmers  Branch 

TX  Flower  Mound 

TX  Forest  Hill 

TX  Fort  Bend  County 

TX  Friendswood 

TX  Galena  Park 

TX  Galveston 

TX  Galveston  County 

TX  Grand  Prairie 

TX  Grapevine 

TX  Grayson  County 

TX  Gregg  County 

TX  Groves 

TX  Guadalupe  County 

TX  Haltom  City 

TX  Hardin  County 

TX  Barker  Heights 


TX  Harlingen 

TX  Hedwig  Village 

TX  Hewitt 

TX  Hickory  Creek 

TX  Hidalgo  County 

TX  Highland  Park 

g  Highland  Village 
Hill  Country  Village 

TX  Hilshire  Village 

TX  Hitchcock 

TX  Hollywood  Park 

TX  Howe 

TX  Humble 

TX  Hunters  Creek  Village 

TX  Hurst 

TX  Hutchins 

TX  Impact 

TX  Jacinto  City 

TX  Jefferson  County 

TX  Jersey  Village 

TX  Katy 

TX  Keller 

TX  Kemah 

TX  Kennedale 

TX  Killeen 

TX  Kirby 

TX  La  Marque 

TX  La  Porte 

TX  Lacy- Lake  view 

TX  Lake  Dallas 

TX  Lake  Worth 

TX  Lakeside 

TX  Lakeside  City 

TX  Lancaster 

TX  League  City 

TX  Leander 

TX  Leon  Valley 

TX  Lewisville 

TX  Live  Oak 

TX  Longview 

TX  Lubbock  County 

TX  Lumberton 

TX  McAllen 

TX  McLennan  County 

TX  Meadows 

TX  Midland 

TX  Midland  County 

TX  Mission 

TX  Missouri  City 

TX  Montgomery  County 

TX  Morgan's  Point 

TX  Nash 

TX  Nassau  Bay 

TX  Nederland 

TX  Nolanville 

TX  North  Richland  Hills 

TX  Northcrest 

TX  Nueces  County 

TX  Odessa 

TX  Olmos  Park 

TX  Palm  Valley 

TX  Palmview 

TX  Pantego 

TX  Pearland 

TX  Pflugerville 

TX  Pharr 

TX  Piney  Point  Village 

TX  Port  Arthur 

TX  Port  Neches 

TX  Portland 

TX  Potter  County 

TX  Primera 

TX  Randall  County 

TX  Richardson 

TX  Richland  Hills 

TX  River  Oaks 


TX  Robinson 

TX  Rockwall 

TX  Rockwall  County 

TX  Rollingwood 

TX  Rose  Hill  Acres 

TX  Rowlett 

TX  Sachse 

TX  Saginaw 

TX  San  Angelo 

TX  San  Benito 

TX  San  Juan 

TX  San  Patricio  County 

TX  Sansom  Park 

TX  Santa  Fe 

TX  Schertz 

TX  Seabrook 

TX  Seagoville 

TX  Selma 

TX  Shavano  Park 

TX  Sherman 

TX  Shoreacres 

TX  Smith  County 

TX  Socorro 

TX  South  Houston 

TX  Southside  Place 

TX  Spring  Valley 

TX  Stafford 

TX  Sugar  Land 

TX  Sunset  Valley 

TX  Tarrant  County 

TX  Taylor  County 

TX  Taylor  Lake  Village 

TX  Temple 

TX  Terrell  Hills 

TX  Texarkana 

TX  Texas  City 

TX  Tom  Green  County 

TX  Travis  County 

TX  Tye 

TX  Tyler 

TX  Universal  City 

TX  University  Park 

TX  Victoria 

TX  Victoria  County 

TX  Wake  Village 

TX  Watauga 

TX  Webb  County 

TX  Webster 

TX  Weslaco 

TX  West  Lake  Hills 

TX  West  University  Place 

TX  Westover  Hills 

TX  Westworth 

TX  White  Oak 

TX  White  Settlement 

TX  Wichita  County 

TX  Wichita  Falls 

TX  Williamson  County 

TX  Wilmer 

TX  Windcrest 

TX  Woodway 

UT  American  Fork 

UT  Bluffdale 

UT  Bountiful 

UT  Cache  County 

UT  Cedar  Hills 

UT  Centerville 

UT  Clearfield 

UT  Clinton 

UT  Davis  County 

UT  Draper 

UT  Farmington 

UT  Farr  West 

UT  Fruit  Heights 
UT^  Harrisville 

UT  Highland 


VA    Albema 

VA    Alexani 

VA    Ambers 

VA    Bedford 

VA    Botetou 

VA    Bristol 

VA    Campbc 

VA    Charloti 

VA    Colonia 

VA    Danvilli 

VA    Dinwidi 

VA    Fairfax 

VA    Falls  Ch 

VA    Frederic 

VA    GateCit 

VA    Glouces 

VA    Hanovei 

VA    Hemdoi 

VA    Hopewe 

VA    Jaihes  Ci 

VA    Loudoui 

VA    Lynchbi 

VA    Manassa 

VA    Manassa 

VA    Occoqua 

VA    Petersbu 

VA    Pittsylva 

VA    Poquoso 

VA    Prince  G 

VA    Richmon 
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UT    Hyde  Park 

UT    Kaysville 

UT    Layton 

UT    Lehi 

UT    Lindon 

UT    Logan 

UT    Mapleton 

UT    Midvale 

UT    Millville 

UT    Murray 

UT    North  Logan 

UT    North  C^den 

UT    North  Salt  Laii 

UT    Ogden 

UT    Oram 

UT    Pleasant  Gnnji 

UT    Pleasant  Vie4 

UT    Providence 

UT    Provo 

UT    River  Heights 

UT    Riverdale 

UT    Riverton 

UT    Roy 

UT    Sandy 

UT    Smithfield 

UT    South  Jordan 

UT    South  Ogden 

UT    South  Salt  Ult( 

UT    South  Weber 

UT    Springville 

UT    Sunset 

UT    Syracuse 

UT    Uintah 

UT    Utah  County 

UT    Washington  Terrace 

UT    Weber  County 

UT    WestBountifaJ 

UT    West  Jordan 

UT    West  Point 

UT    West  Valley  C^ 

UT    Woods  Cross 

VT    Burlington 

VT    Chittenden  Coufaty 

VT    Essex  Junction 

VT    South  Burlingt  3  1 

VT    Winooski 

VA    Albemarle  Con  i  ty 
VA    Alexandria 
VA    Amherst  Coun  ] 
VA    Bedford  Coumy 
VA    Botetourt  Cour  t  ^ 
VA    Bristol  ~ 

VA    Campbell  Couni  y 
VA    Charlottesville  l 
VA    Colonial  Height! 
VA    Danville  i  > 

VA    Dinwiddle  County 
VA    Fairfax  ^ 

VA    Falls  Church 
VA    Fredericksburg 
VA    Gate  City 
VA    Gloucester  Cou  ±y 
VA    Hanover  Count  r 
VA    Hemdon 

VA    Hopewell 

VA    Janies  City  Cou^|y 

VA    Loudoun  Count ) 

VA    Lynchburg 

VA    Manassas 

VA    Manassas  Paric 

VA    Occoquan 

VA    Petersburg 

VA    Pittsylvania  Co4i  ity 

VA    Poquoson  l ' 

VA    Prince  George  QD^nty 

VA    Richmond 


VA    Roanoke 
VA    Roanoke  County 
VA    Salem 
VA    Scott  County 
VA    Spotsylvania  County 
VA    Stafford  County 
VA    Suffolk 
VA    Vienna 
VA    Vinton 

VA    Washington  County 
VA    Weber  City 
VA    Williamsburg 
VA    York  County 
WA    Algona 
WA    Auburn 
WA    Beaux  Arts  Village 
WA    Bellevue 
WA    Bellingham 
WA    Benton  Coimty 
WA    Bonney  Lake 
WA    Bothell 
WA    Bremerton 
WA    Brier 
WA    Clyde  Hill 
,  WA    Cowlitz  County 
WA    Des  Moines 
WA    DuPont 
WA    Edmonds 
WA    Everett 
WA    Fife 
WA    Fircrest 
WA    Franklin  County 
WA    Gig  Harbor 
WA    Hunts  Point 
WA    Issaquah 
WA    Kelso 
WA    Kennewick 
WA    Kent 
WA    Kirkland 
WA    Kitsap  County 
WA    Lacey 
WA    Lake  Forest  Park 
WA    Longview 
WA    Lynnwood 
WA    Marysville 
WA    Medina 
WA    Mercer  Island 
WA    Mill  Creek 
WA    Millwood 
WA    Milton 
WA    Mountlake  Terrace 
WA    Mukilteo 
WA    Normandy  Park 
WA    Olympia 
WA    Pacific 
WA    Pasco 
WA    Port  Orchard 
WA    Puyallup 
WA    Redmond 
WA    Renton 
WA    Richland 
WA    Ruston 
WA    Selah 
WA    Spokane 
WA    Spokane  County 
WA    Steilacoom 
WA    Sumner 
WA    Thurston  County 
WA    Tukwila 
WA    Tumwater 
WA    Union  Gap 
WA    Vancouver 
WA    West  Richland 
WA    Whatcom  County 
WA    Woodway 
WA    Yakima 


WA    Yakima  County 
WA    Yarrow  Point 

WV    Bancroft 

WV    Barboursville 

WV    Belle 

WV    Benwood 

WV    Berkeley  County 

WV    Bethlehem 

WV    Brooke  County 

WV    Cabell  County 

WV    Cedar  Grove 

WV    Ceredo 

WV    Charleston 

WV    Chesapeake 

WV    Clearview 

WV    Dunbar 

WV    East  Bank 

WV    Follansbee 

WV    Glasgow 

WV    Glen  Dale 

WV    Hancock  County 

WV    Huntington 

WV    Hurricane 

WV    Kanawha  County 

WV    Kenova 

WV    Marmet 

WV    Marshall  County 

WV    McMechen 

WV    Mineral  County 

WV    Moundsville 

WV    Nitro 

WV    North  Hills 

WV    Ohio  County 

WV    Pcrkersbuig 

WV    Poca 

WV    Putnam  County 

WV    Ridgeley 

WV    South  Charleston 

WV    St.  Albans 

WV    Triadelphia 

WV    Vienna 

WV    Wayne  County 

WV    Weirton 

WV    Wheeling 

WV    Wood  County 

WI    Allouez 

WI    Altoona 

WI    Appleton 

WI    Ashwaul>enon 

WI    Bayside 

WI    Beloit 

WI    Big  Bend 

WI    Brookfield 

WI    Brown  County 

WI    Brown  Deer 

WI    Butler 

WI    Calumet  County 

WI    Cedarburg 

WI    Chippewa  County 

WI    Chippewa  Falls 

WI    Combined  Locks 

WI    Cudahy 

WI    Dane  County 

WI    DePere 

WI    Eau  Claire 

WI    Eau  Claire  County 

WI    Ehn  Grove 

WI    Elmwood  Park 

WI    Fitchbuig 

WI    Fox  Point 

WI    Franklin 

WI    Germantown 

WI    Glendale 

WI    Grafton 

WI    Green  Bay 

WI    Greendale 
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WI    Greenfield 
WI    Hales  Comers 
WI    Holmen 


W 
W 

w 
w 


WI    Kenosha  County 


W 
W 


w 
w 
w 
w 

WI 
WI 

w 

w 
w 


Howard 
Janesville 
Kaukauna 
Kenosha 


Kimberly 
Kohler 


WI  La  Crosse 

WI  La  Crosse  County 

WI  Lannon 

WI  Uttle  Chute 

WI  Maple  Bluff 

WI  Marathon  County 

WI  McFarland 

WI  Menasha 

WI  Menomonee  Falls 

WI  Mequon 

WI  Middleton 

WI  Monona 

WI  Muskego 

WI  Neenah 

WI  New  Berlin 

WI  North  Bay 

WI  Oak  Creek 

WI  Onalaska 

WI  Oshkosh 

WI  Outagamie  County 

WI  Ozaukee  County 

WI  Pewaukee 

WI  Pleasant  Prairie 

WI  Racine 

WI  Racine  County 

WI  River  Hills 

WI  Rock  County 

WI  Rothschild 

WI  Schofield 

WI  Sheboygan 


Sheboygan  County 
5heboygan  Falls 
Shorewood 
Shorewood  Hills 
South  Milwaukee 
St.  Francis 
Sturtevant 
Superior 
Superior 


WI  Sussex 

WI  Thiensville 

WI  Washington  County 

WI  Waukesha 

WI  Waukesha  County 

WI  Wausau 

WI  Wauwatosa 

WI  WestAllis 

WI  West  Milwaukee 

WI  WbitefishBay 

WI  Wind  Point 

WI  Winnebago  County 

WY  Casper 

WY  Cheyenne 

WY  Evansville 

WY  Laramie  County 

WY  Mills 

WY  Natrona  County 


Appendix  7  of  Preamble — Incorporated 
Places  and  Counties  Potentially  Designated 
(Outside  Urbanized  Areas)*  Under  the  Storm 
Water  Phase  n  Proposeii  Rule 

[Proposed  to  be  Examined  by  the  Permitting 
Authority  Under  §  123.35(b)(2)] 

(From  the  1990  Census  of  Population  and 
Housing — U.S.  Census  Bureau] 

(This  List  May  Change  With  the  Decennial 
Census) 

AL    Jacksonville 
AL    Selma 

AZ    Douglas 

AK  Arkadelphia 

AK  Benton 

AK  Blytheville 

AK  Conway 

AK  El  Dorado 

AK  Hot  Springs 

AK  Magnolia 

AK  Rogers 

AK  Searcy 

AK  Stuttgart 

CA  Areata 

CA  Arroyo  Grande 

CA  Atwater 

CA  Auburn 

CA  Brawley 

CA  Calexico 

CA  Clearlake 

CA  Corcoran 

CA  Delano 

CA  Dinuba 

CA  Dixon 

CA  El  Centro 

CA  El  Paso  De  Robles 

CA  Eureka 

CA  Gilroy 

C^  Grover  City 

CA  Hanford 

CA  Hollister 

CA  Lemoore 

CA  Los  Banos 

CA  Madera 

CA  Manteca 

CA  Oakdale 

CA  Oroville 

CA  Paradise 

CA  Petaluma 

CA  Porterville 

CA  Red  Bluff 

CA  Reed  ley 

CA  Ridgecrest 

CA  Sanger 

CA  Selma 

CA  Tracy 

CA  Tulare 

CA  Turlock 

CA  Ukiah 

CA  Wasco 

CA  Woodland 

CO  Canon  City 

CO  Durango  ; 

CO  Lafayette 

CO  Louisville 

CO  Loveland 

CO  Sterling 

FL    De  Land 


<  Listed  incorporated  places  have  at  least  10,000 
population  and  1.000  population  density.  Please 
note  that  no  counties  meet  the  10.000/1,000  . 
threshold. 


FL  Eustis 

FL  Key  West 

FL  Leesburg 

FL  Palatka 

FL  St.  Augustine 

FL  St.  Cloud 

GA  Americus 

GA  Carrol  Iton 

GA  Cordele 

GA  Dalton 

GA  Dublin 

GA  Griffin 

GA  Hinesville 

GA  Moultrie 

GA  Newnan 

GA  Statesboro 

GA  Thomasville 

GA  Tifton 

GA  Valdosta 

GA  Waycross 

ID  Caldwell 

ID  Coeur  D'alene 

ID  Lewiston 

ID  Moscow 

ID  Nampa 

ID  Rexburg 

ID  Twin  Falls 

IL  Belvidere 

IL  Canton 

IL  Carbondale 

IL  Centralia 

IL  Charleston 

IL  Danville 

IL  DeKalb 

IL  Dixon 

IL  Effingham 

IL  Freeport 

IL  Galesburg 

IL  Herrin 

IL  Jacksonville 

IL  Kewanee 

IL  Lincoln 

IL  Macomb 

IL  Marion 

IL  Mattoon 

IL  Morris 

IL  Mount  Vernon 

IL  Ottawa 

IL  Pontiac 

IL  Quincy 

IL  Rantoul 

IL  Sterling 

IL  Streator 

IL  Taylorville 

IL  Woodstock 

IN  Bedford 

IN  Columbus 

IN  Connersville 

IN  Crawfordsville 

IN  Frankfort 

IN  Franklin 

IN  Greenfield 

IN  Huntington 

IN  Jasper 

IN  La  Porte 

IN  Lebanon 

IN  Logansport 

IN  Madison 

IN  Marion 

IN  Martinsville 

IN  Michigan  City 

IN  New  Castle 

IN  Noblesville 

IN  Peru 

IN  Plainfield 


UMI 


IN  Richmond 

IN  Seymour 

IN  ShelbyviUf 

IN  Valparaiso 

IN  Vincennes 

IN  Wabash 

IN  Warsaw 

IN  Washingtoi  i 

lA  Ames 

lA  Ankeny 

lA  Boone 

lA  Burlington 

LA  FoitDoc^ 

lA  Fort  Madis^i  i 

lA  Indianola 

lA  Keokuk 

lA  Marshalltoijr^ 

lA  Mason  Qty 

lA  Muscatine 

LA  Newton 

lA  Oskaloosa 

lA  Ottiunwa 

lA  Spencer 

KS  Arkansas  C|^ 

KS  Atchison 

KS  Coffeyville 

KS  Derby 

KS  Dodge  City 

KS  El  Dorado 

KS  Emporia 

KS  Garden  CiQ 

KS  Great  Bend 

KS  Hays 

KS  Hutchinson 

KS  Junction  Cil ; 

KS  Leavenworl{[ 

KS  Liberal 

KS  Manhattan 

KS  Mcpherson 

KS  Newton 

KS  Ottawa 

KS  Parsons 

KS  Pittsburg 

KS  Salina 

KS  Winfield 

KY  Bowling  Gr^n 

KY  Danville 

KY  Frankfort 

KY  Georgetown 

KY  Glasgow 

KY  Hopkinsvill  s 

KY  Madisonville 
KY 

KY  Murray 

KY  Nicholasvill 

KY  Paducah 

KY  Radcliff 

KY  Richmond 

KY  Somerset 

KY  Winchester 

LA  Abbeville 

LA  Bastrop 

LA  Bogalusa 

LA  Crowley 

LA  Eunice 

LA  Hammond 

LA  Jenj^ngs 

LA  Minden 

LA  Morgan  City 

LA  Natchitoches 

LA  New  Iberia 

LA  Opelousas 

LA  Ruston 

LA  Thibodaux 

ME  Waterville 


MiddlesbcHt  n  igh 
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MD  Aberdeen 

MD  Cambridge 

MD  Salisbury 

MD  Westminster 

MA    Newburyport 

MI  Adrian 

MI  Albion 

MI  Alpena 

MI  Big  Rapids 

MI  Cadillac 

MI  Escanaba 

MI  Grand  Haven 

MI  Marquette 

MI  Midland 

MI  Monroe 

MI  Mount  Pleasant 

MI  Owosso 

MI  Stuigis 

MI  Traverse  City 

MN  Albert  Lea 

MN  Austin 

MN  Bemidji 

MN  Brainerd 

MN  Faribault 

MN  Fergus  Falls 

MN  Hastings 

MN  Hutchinson 

MN  Mankato 

MN  Marshall 

MN  NewUlm 

MN  North  Mankato 

MN  Northfield 

MN  Owatonna 

MN  Stillwater 

MN  Wilhnar 

MN  Winona 

MS  Brookhaven 

MS  Canton 

MS  Clarksdale 

MS  Cleveland 

MS  Columbus 

MS  Greenville 

MS  Greenwood 

MS  Grenada 

MS  Indianola 

MS  Laurel 

MS  Mccomb 

MS  Meridian 

MS  Natchez 

MS  Starkville 

MS  Vicksburg 

MS  Yazoo  City 

MO  Cape  Girardeau 

MO  Carthage 

MO  Excelsior  Springs 

MO  Farmington 

MO  Hannibal 

MO  Jefferson  City 

MO  Kennett 

MO  KirksviUe 

MO  Marshall 

MO  Maryville 

MO  Mexico 

MO  Moberly 

MO  Poplar  Bluff 

MO  Rolia 

MO  Sedalia 

MO  Sikeston 

MO  Warrensburg 

MO  Washington 

MT  Bozeman 

MT  Havre 

MT  Helena 

MT  Kalispell 


NE  Beatrice 

NE  Columbus 

NE  Fremont 

NE  Grand  Island 

NE  Hastings 

NE  Kearney 

NE  Norfolk 

NE  North  Platte 

NE  Scottsbluff 

NV  Elko 

NJ    Bridgeton 

NJ    Princeton  Borough 

NM  Alamogordo 

NM  Artesia 

NM  Clovis 

NM  Deming 

NM  Fannington 

NM  Gallup 

NM  Hobbs 

NM  Las  Vegas 

.    NM  Portales 

NM  Roswell 

NM  Silver  City 

NY  Amsterdam 

NY  Auburn 

NY  Batavia 

NY  Canandaigua 

NY  Coming 

NY  Cortland 

NY  Dunkirk 

NY  Fredonia 

NY  Fulton 

NY  Geneva 

NY  Gloversville 

NY  Jamestown 

NY  Kingston 

NY  Lockport 

NY  Massena 

NY  Middletown 

NY  Ogdensbuig 

NY  Olean 

NY  Oneonta 

NY  Oswego 

NY  Plattsbuigh 

NY  Potsdam 

NY  Watertown 

NC    Albemarle 

NC    Asheboro 

NC    Boone 

NC    Eden 

NC    Elizabeth  City 

NC    Havelock 

NC    Henderson 

NC    Kemersville 

NC    Kinston 

NC    Laurinbuig 

NC    Lenoir 

NC    Lexington 

NC    Lumberton 

NC    Monroe 

NC    New  Bern 

NC    Reidsville 

NC    Roanoke  Rapids 

NC    Salisbury 

NC    Sanford 

NC    Shelby 

NC    Statesville 

NC    Tarboro 

NC    Wilson 

ND  Dickinson 

ND  JamestOMm 

ND  Minot 

ND  Williston 

OH    Alliance 
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»0H  Ashland 

OH  Ashtabula 

OH  Athens 

OH  Bellefontaine 

OH  Bowling  Green 

OH  Bucyrus 

OH  Cambridge 

OH  Chillicothe 

■  OH  Circleville 

OH  Coshocton 

OH  Defiance 

OH  Delaware 

OH  Dover 

OH  East  Liverpool 

OH  Findlay 

OH  Fostoria 

OH  Fremont 

OH  Gallon 

OH  Greenville 

OH  Lancaster 

OH  Lebanon 

OH  Marietta 

OH  Marion 

OH  Medina 

OH  Mount  Vernon 

OH  New  Philadelphia 

OH  Norwalk 

OH  Oxford 

OH  Piqua 

OH  Portsmouth 

OH  Salem 

OH  Sandusky 

OH  Sidney 

OH  Tiffin 

OH  Troy 

OH  Urbana 

OH  Van  Wert 

OH  Washington 

OH  Wilmington 

OH  Wooster 

OH  Xenia 

OH  Zanesville 

OK  Ada 

OK  Altus 

OK  Bartlesville 

OK  Chickasha 

OK  Claremore 

OK  Mcalester 

OK  Miami 

OK  Muskogee 

OK  Okmulgee 

OK  Owasso 

OK  Ponca  City 

OK  Stillwater 

OK  Tahlequah 

OK  Weatherford 

OR  Albany 

OR  Ashland 

OR  Astoria 

OR  Bend 

OR  aty  of  the  Dalles 

OR  Coos  Bay 

OR  Corvallis 

OR  Grants  Pass 

OR  Henniston 

OR  Klamath  Falls 

OR  La  Grande 

OR  Lebanon 

OR  Mcminnville 

OR  Newberg 

OR,  Pendleton 

OR  Roseburg 

OR  Woodbum 

PA  Berwick  Borough 

PA  Bloomsburg 


PA    Butler 

TX 

Mount  Pleasant 

PA    Carlisle  Borough 

TX 

Nacogdoches 

PA    Chambersburg  Borough 

TX 

New  Braunfels 

PA    Ephrata  Borough 

TX 

Palestine 

PA    Hazleton 

TX 

Pampa 

PA    Indiana  Borough 

TX 

Pecos 

PA    Lebanon 

TX 

Plainview 

PA    Meadville 

TX 

Port  Lavaca 

PA    Newcastle 

TX 

Robstown 

PA    Oil  City 

TX 

Rosenberg 

PA    Pottsville 

TX 

Round  Rock 

PA    Sunbury 

TX 

San  Marcos 

PA    Uniontown 

TX 

Seguin 

PA    Warren 

TX 

Snyder 

SC    Clemson 

TX 

Stephenville 

SC    Easley       . 

TX 

Sweetwater 

SC    Gaffney 

TX 

Taylor 

SC    Greenwood 

TX 

The  Colony 

SC    Newberry 

TX 

Uvalde 

SC    Orangeburg 

TX 
TX 

Vernon 
Vidor 

SD    Aberdeen 

SD    Brookings 

UT 

Brigham  City 

SD    Huron 

UT 

Cedar  City 

SD    Mitchell 

UT 

Spanish  Fork 

SD    Vermillion 

UT 

Tooele 

SD    Watertown 

VT 

Rutland 

SD    Yankton 

VA 

Blacksburg 

TN    Brownsville 

VA 

Christiansbuig 

TN    Cleveland 

VA 

Front  Royal 

TN    CoUierville 

VA 

Harrisonburg 

TN    Cookeville 

VA 

Leesburg 

TN    Dyersburg 

VA 

Martinsville 

TN    Greeneville 

VA 

Radford 

TN    Lawrenceburg 

VA 

Staunton 

TN    Mcminnville 

VA 

Waynesboro 

TN    Millington 

VA 

Winchester 

TN    Morristown 

WA 

Aberdeen 

TN    Murfreesboro 

WA 

Anacortes 

TN    Shelbyville 

WA 

Centralia 

TN    Springfield 
TN    Union  City 

WA 
WA 

Ellensburg 
Moses  Lake 

TX    Alice 

WA 

Mount  Vernon 

TX    Alvin 

WA 

Oak  Harbor 

TX    Andrews 

WA 

Port  Angeles 

TX    Angleton 

WA 

Pullman 

TX    Bay  City 

WA 

Sunnyside 

TX    Beeville 

WA 

Walla  Walla 

TX    Big  Spring 

WA 

Wenatchee 

TX    Borger 
TX    Brenham 

WV 
WV 

Beckley 
Bluefield 

TX    Brownwood 
TX    Burkbumett 

WV 
WV 

Clarksburg 
Fairmont 

TX    Canyon 
TX    Cleburne 
TX    Conroe 

WV 
WV 

Martinsburg 
Morgantown 

TX    Coppell 

WI 

Beaver  Dam 

TX    Corsicana 

WI 

Fond  du  Lac 

TX    Del  Rio 

WI 

Fort  Atkinson 

TX    Dumas 

WI 

Manitowoc 

TX    Eagle  Pass 

■    WI 

Marinette 

TX    ElCampo 

WI 

Marshfield 

TX    Gainesville 

WI 

Menomonie 

TX    Gatesville 

WI 

Monroe 

TX    Georgetown 

WI 

Oconomowoc 

TX    Henderson 

WI 

River  Falls 

TX    Hereford 

WI 

Stevens  Point 

TX    Huntsville 

WI 

Sun  Prairie 

TX    Jacksonville 

WI 

Two  Rivers 

TX    Kerrville 

WI 

Watertown 

TX    Kingsville 

WI 

West  Bend 

TX    Lake  Jackson 

WI 

Whitewater 

TX    Lamesa 

WI 

Wisconsin  Rapids 

TX    Levelland 

WY 

Evanston 

TX    Lufkin 

WY 

Gillette 

TX    Mercedes 

WY 

Green  River 

UMI 
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WY    Laramie 
WY    RockSpr 
WY    Sheridan 

For  the  reasdi^s  set  forth  in  the 
preamble,  chapier  I  of  title  40  of  the 
Code  of  Federaill  Regulations  is  proposed 

to  be  amended  as  follows: 

]  ■ 

PART  122— EPA  administered 
PERMIT  PROQilAMS:  THE  NATIONAL 
POLLUTANT  DtSCHARQE 
ELIMINATION  ^STEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Antbority:  Tha  tlean  Water  Act.  33  U.S.C 
1251  etseq. 

2.  In  §  122.26.  revise  paragraphs  (a)(g). 
(b)(4)(i),  (b)(7)(j).  (b){8)(i).  (b)(14) 
introductory  tejd.  (b){14)(xi);  redesignate 
paragraph  (b)(lS)  as  paragraph  (b)(17) 
and  add  new  paragraphs  (b)(15)  and 
(b)(16):  revise  p^agraph  (c)  heading, 
paragraphs  (c)(1)  introductory  text  first 
sentence.  (c)(l)(^)  introductory  text. 
(c)(l)(i)(C}  first  Sentence.  (c)(l)(i)(E) 
introductory  text.  (c)(l)(ii)  first  sentence 
of  introductory  Itext.  (e)(l)(ii);  add 
paragraph  (e)(lltiii);  revise  paragraphs 
(0(4).  (f)(5).  an(|j(g)  to  read  as  follows: 

S  122.26    Storm  MatM^dlachargM 
(applicable  to  SiMa  NPDES  programs.  SM 
S123^). 

(a)  •  •  • 

(9)(i)  On  and  ettter  October  1. 1994.  for 
discharges  com  oosed  entirely  of  storm 
water,  that  are  wt  otherwise  ab«ady 
required  by  paragraph  (a)(1)  of  this 
section  to  obtain  a  permit,  owners  or 
operators  shall  be  required  to  obtain  a 
NPDES  permit  ift 

(A)  The  discharge  is  fitjm  a  small 
mimicipal  separate  storm  sewer  system 
required  to  be  regulated  pursuant  to 
§122.32; 

(B)  The  discharge  is  a  storm  water 
discharge  associated  with  other  activity 
pursuant  to  paragraph  (b)(15)  of  this 
section;  T 

(C)  The  Director  determines  that 
storm  water  controls  are  needed  for  the 
discharge  based  on: 

(1)  Wasteload  allocations  that  are  part 
of  "total  maximtarn  daily  loads"  ' 
(TMDLs)  that  address  the  pollutants  of 
concern;  or 

(2)  A  comprehensive  watershed  plan, 
implemented  for  the  waterbody,  that 
includes  the  equivalents  of  TMDLs,  and 
addresses  the  pollutants  of  concern;  or 

(D)  The  Direddr  determines  that  the 
discharge  contripjutes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States. 

(ii)  Owners  orjOperators  of  municipal 
separate  storm  stiver  systems 
designated  pursi|iant  to  paragraphs 


(a)(9)(i)(A).  (a)(9)(i)(C).  and  (a)(9)(i)(D)  of 
this  section,  shall  seek  coverage  under 
an  NPDES  permit  in  accordance  with 
S§  122.33  through  122.35.  Owners  or 
operators  of  non-mimicipal  sources 
designated  pursuant  to  paragraphs 
(a)(9)(i)(B).  (a«9)(i)(C).  and  (a)(9)(i)(D)  of 
this  section,  shall  seek  coverage  imder 
an  NPDES  permit  in  accordance  with 
pararaaph  (c)(1)  of  this  section. 

(iii)  Owners  or  operators  of  storm 
water  discharges  designated  pursuant  to 
paragraphs  (a)(9)(i)(C)  and  (a)(9)(i)(D)  of 
this  section,  shall  apply  to  the  Director 
for  a  permit  within  180  days  of  receipt 
of  notice,  unless  permission  for  a  later 
date  is  granted  by  the  Director  (see 
§  124.52(c)  of  this  chapter). 
•        *        »        •        • 

(b)**  * 

(4)  *  •  • 

(i)  Located  in  an  incorporated  place 
with  a  population  of  250.000  or  more  as 
determined  by  the  1990  Decennial 
Census  by  the  Bureau  of  the  Census 
(appendix  F  of  this  part);  or 


(7)  •  •  * 

(i)  Located  in  an  incorporated  place 
with  a  population  of  100,000  or  more 
but  less  than  250,000,  as  determined  by 
the  1990  Decennial  Census  by  the 
Bureau  of  the  Census  (appendix  G  of 
this  part);  or 

(8)  *  *  • 

(i)  Owned  or  operated  by  the  United 
States,  a  State,  dty.  town,  borough, 
county,  parish,  district,  association,  or 
other  public  body  (created  by  or 
pursuant  to  State  law)  having 
jurisdiction  over  disposal  of  sewage, 
industrial  wastes,  storm  water,  or  other 
wastes,  including  special  districts  under 
State  law  such  as  a  sewer  district,  flood 
control  district  or  drainage  district,  or 
similar  entity,  or  an  Indian  tribe  or  an 
authorized  Indian  tribal  organization,  or 
a  designated  and  approved  management 
agency  under  section  208  of  the  CWA 
that  discharges  to  waters  of  the  United 
States; 


(14)  For  the  categories  of  industries 
identified  in  this  section,  the  term 
includes,  but  is  not  limited  to,  storm 
water  discharges  fit>m  industrial  plant 
yards;  immediate  access  roads  and  rail 
lines  used  or  traveled  by  carriers  of  raw 
materials,  manufactured  products,  waste 
material,  or  by-products  used  or  created 
by  the  facility;  material  handling  sites; 
refuse  sites;  sites  used  for  the 
application  or  disposal  of  process  waste 
waters  (as  defined  at  40  CFR  part  401); 
sites  used  for  the  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 


treatment,  storage,  or  disposal;  shipping 
and  receiving  areas;  manufacturing 
buildings;  storage  areas  (including  tank 
farms)  for  raw  materials,  and 
intermediate  and  finished  products;  and 
areas  where  industrial  activity  has  taken 
place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water.  The  term  excludes  areas 
located  on  plant  lands  separate  from  the 
plant's  industrial  activities,  such  as 
ofBce  buildings  and  accompanying 
parking  lots  as  long  as  the  drainage  from 
the  excluded  areas  is  not  mixed  with 
storm  water  drained  hum  the  above 
described  areas. 

(xi)  FaciUties  under  Standard 
Industrial  Classifications  20.  21,  22,  23. 
2434, 25, 265.  267,  27.  283, 285, 30,  31 
(except  311),  323,  34  (except  3441).  35. 
36.  37  (except  373).  38,  39,  4221-25; 

(15)  Storm  water  discharges 
associated  with  other  activity  means  the 
discharge  fixim  any  conveyance  used  for 
collecting  and  conveying  storm  water 
that  needs  to  be  regulated  to  protect 
water  quality.  For  the  categories  of 
facilities  identified  in  this  paragraph, 
the  term  includes  the  entire  facility 
except  areas  located  at  the  facility 
separated  from  the  plant's  operational 
.  activities.  Such  separated  areas  may 
include  office  buildings  and 
accompanying  parking  lots,  as  long  as 
the  drainage  ftt)m  the  separated  areas  is 
not  mixed  with  storm  water  drained 
bom  the  plant's  operational  activities. 
The  folbwing  types  of  facilities  or 
activities  are  sources  of  "storm  water 
discharges  associated  with  other 
activity"  for  the  purposes  of  this 
paragraph: 

(i)  Construction  activities.  (A) 
Construction  activities  including 
clearing,  grading,  and  excavating 
activities  that  result  in  land  disturbance 
of  equal  to  or  greater  than  one  acre  and 
less  than  five  acres.  Sites  disturbing  less 
than  one  acre  are  included  if  they  are 
part  of  a  larger  common  plan  of 
developipent  or  sale  with  a  planned 
disturbance  of  equal  to  or  greater  than 
one  and  less  than  five  acres.  The  NPDES 
permitting  authority  may  waive  the 
otherwise  applicable  requirements  for  a 
storm  water  discharge  from  construction 
activities  that  disturb  less  than  five 
acres  where: 

[1]  The  rainfall  erosivity  factor  ("R"  in 
the  Revised  Universal  Soil  Loss 
Equation)  is  less  than  two  during  the 
period  of  construction  activity.  "The 
owner/operator  must  certify  that 
construction  activity  will  take  place 
during  the  period  when  the  rainfall 
erosivity  factor  is  less  than  two; 
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(2)  On  a  case-by-case  basis  the  annual 
soil  loss  for  a  site  will  be  less  than  two 
tons/acre/year.  The  owner  or  operator 
must  certify  that  the  annual  soil  loss  for 
their  site  will  be  less  than  two  tons/ 
acre/year  through  the  use  of  the  Revised 
Universal  Soil  Loss  Equation,  assuming 
the  constants  of  no  ground  cover  and  no 
runoff  controls  in  place;  or 

[3]  Storm  water  controls  are  not 
needed  based  on: 

(;■)  Wasteload  allocations  that  are  part ' 
of  "total  maximum  daily  loads" 
(TMDLs)  that  address  the  pollutants  of 


concern.  The  owner  or  op>erator  must 
certify  that  the  construction  activity  will 
take  place,  and  storm  water  discharges 
will  occur,  within  an  area  covered  by 
the  TMDLs;  or 

(//)  A  comprehensive  watershed  plan, 
implemented  for  the  waterbody,  that 
includes  the  equivalents  of  TMDLs,  and 
addresses  the  pollutants  of  concern.  The 
ovwier  or  operator  must  certify  that  the 
construction  activity  will  take  place, 
and  storm  water  discharges  will  occur, 
within  an  area  covered  by  the  watershed 
plan. 


(B)  Any  other  construction  activity 
designated  by  the  NPDES  permitting 
authority  based  on  the  potential  for 
contribution  to  a  violation  of  a  water 
quality  standard  or  for  signiHcant 
contribution  of  pollutants  to  waters  of 
the  United  States. 

(ii)  Any  other  discharges,  except 
municipal  separate  storm  sewer 
systems,  designated  by  the  NPDES 
permitting  authority  pursuant  to 
paragraph  (a)(9)  of  this  section. 


Exhibit  i  to  §l22.26(b)(l  5).— Summary  of  Coverage  of  "Storm  Water  Discharges  Associated  With  Other 

Activity"*  Under  the  NPDES  Storm  Water  Program 

['See  definrtion  in  §122.26(b)(15)] 


Automatic  Designation: 

Required  Nationwide  Coverage 


Potential  Designation: 

Optional  Evaluation  and  Designation  by  the 
Permitting  Authority. 


Automatic  Designation: 

Required  nationwide  Coverage 


Potential  Waiver: 

Waiver  from  Requirements  as  Determined 
by  the  Permitting  Authority. 


Construction  activities  that  result  in  a  land  disturbance  of  equal  to  or  greater  than  one  acre 
and  less  than  five  acres.  Sites  disturbing  less  than  one  acre  are  included  if  part  of  a  larger 
common  plan  of  development  or  sale,  (see  §  122.26(b)(15)(i)(A)). 

(1)  Construction  activities  that  result  in  a  land  disturt>ance  of  less  than  one  aae  based  on  the 
potential  for  adverse  impact  on  water  quality  or  for  significant  contribution  of  poHutants.  (see 
§122.26(b)(15)(i)(B)). 

(2)  Any  other  non-munidpal  storm  water  discharges,  (see  §  122.26(b)(15)(ii)). 

Construction  activities  that  result  in  a  land  disturt)ance  of  equal  to  or  greater  than  one  acre 
and  less  than  five  acres.  Sites  disturbing  less  than  one  acre  are  included  if  part  of  a  larger 
common  plan  of  development  or  sale,  (see  §  122.26(b)(15)(i)(A)). 

Any  automatically  designated  construction  activity  where  the  owner/operator  certifies: 

(1)  A  rainfall  erosivityjactor  of  less  than  two,  or 

(2)  An  annual  soil  loss  of  less  than  two  tons/acre/year,  or 

(3)  That  the  activity  will  occur  within  an  area  where  controls  are  not  needed  based  on  "waste 
load  allocations"  that  are  part  of  total  maximum  daily  loads  (TMDLs).  or  a  comprehensive 
watershed  plan,  (see  §  122.26(b)(15)(i)(A)). 


(16)  Small  municipal  separate  storm 
sewer  system  means  all  municipal 
separate  storm  sewer  systems  that  are 
not  designated  as  "large"  or  "medium" 
municipal  separate  storm  sewer  systems 
pursuant  to  paragraphs  {b)(4)  and  (b)(7) 
of  this  section;  or  designated  under 
paragraph  (a)(l)(v)  of  this  section. 
*        •        •        •        • 

(c)  Application  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  or  storm  water 
discharges  associated  with  other 
activity — 

(1)  Individual  application. 
Dischargers  of  storm  water  associated 
with  industrial  or  other  activity  are 
required  to  apply  for  an  individual 
permit,  apply  for  a  permit  through  a 
group  application,  or  seek  coverage 
under  a  promulgated  storm  water 
general  permit.  •  •  * 

(i)  Except  as  provided  in 
§  122.26(c)(l)(ii)  through  (c)(l)(iv).  the 
operator  of  a  storm  water  discharge 
associated  with  industrial  or  other 


activity  subject  to  this  section  shall 
provide: 

*  *        •        *        • 

(C)  A  certification  that  all  outfalls  that 
should  contain  storm  water  discharges 
associated  with  industrial  or  other 
activity  have  been  tested  or  evaluated 
for  the  presence  of  non-storm  water 
discharges  which  are  not  covered  by  a 
NPDES  permit;  tests  for  such  non-storm 
water  discharges  may  include  smoke 
.tests,  fluorometric  dye  tests,  analysis  of 
accurate  schematics,  as  well  as  other 
appropriate  tests.  *  *  * 

*  •        •        *  •       » 

(E)  Quantitative  data  based  on 
samples  collected  during  storm  events 
and  collected  in  accordance  with 
§  122.21  from  all  outfalls  containing  a 
storm  water  discharge  associated  with 
industrial  or  other  activity  for  the 
following  parameters: 

*  *        •        •        * 

(ii)  The  operator  of  an  existing  or  new 
storm  water  discharge  that  is  associated 
with  industrial  activity  solely  under 
paragraph  (b)(14)(x)  of  this  section  or  is 


associated  with  other  activity  solely 
under  paragraph  (b){15)(i)  of  this 
section,  is  exempt  from  the 
requirements  of  §  122.21(g)  and 
paragraph  (c)(l)(i)  of  this  section.  *  *  * 
***** 

(e)*** 

(1)  *  *  * 

(ii)  For  any  storm  water  discharge 
associated  with  industrial  activity  from 
a  facility  that  is  owned  or  operated  by 
a  municipality  with  a  population  of  less 
than  100,000  that  is  not  authorized  by 
a  general  or  individual  permit,  the 
permit  application  must  be  submitted  to 
the  Director  by  August  7,  2001. 

(iii)  For  any  storm  water  discharge 
associated  with  other  activity  identified 
in  paragraph  (b)(15)  of  this  section  that 
is  not  authorized  by  a  general  or 
individual  permit,  the  permit 
application  made  under  paragraph^  (c)  of 
this  section  must  be  submitted  to  the 
Director  by  {insert  date  3  years  and  90 
days  from  date  of  publication  of  final 
rule  in  the  Federal  Register}. 
***** 

(f)  •  *  * 
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n  one  acre 
of  a  larger 


ised  on  the 
;tants.  (see 


(4)  Any  peiisbn  may  petition  the 
Director  for  u^p  designation  of  a  large, 
medium,  or  siitall  municipal  separate 
sewer  system  as  defined  by  paragraphs 
(b)(4)(iv).  (b)(^l(iv).  or  (b)(16)  of  this 
section.  1 1 

(5)  The  Dir^or  shall  make  a  final 
detenninatioi;  |on  any  petition  received 
under  this  sedtSon  within  90  days  after 
receiving  the  petition  %vith  the 
exception  of  petitions  to  designate  a 
small  municipal  separate  storm  sewer 
system  in  which  case  the  Director  shall 
make  a  final  (determination  on  the 
petition  within  180  days  afto-  its 
receipt.  1 1 

(g)  Conditioflal  exemption  for  "no 
exposure"  of  industrial  activities  and 
materials  to  storm  water.  Discharges 
composed  entf^ely  of  storm  water  do  not 
require  an  NPDES  permit  if  the  owner 
or  operator  of  the  facility  satisfies  the 
conditions  of  ^his  paragraph  concerning 
"no  exposure."  For  piuposes  of  this 
section,  "no  exposure"  means  all 
industrial  materials  or  activities  are 
protected  by  a  storm  resistant  shelter  so 
that  they  are  n|4t  exposed  to  rain,  snow, 
snovraielt,  or  Mnoff.  Industrial  materials 
or  activities  include,  but  are  not  limited 
to,  material  handling  equipment, 
industrial  machinery,  raw  materials, 
intermediate  products,  by-products,  or 
waste  products,  however  packaged.  This 
exemption  does  not  apply  to  storm 
water  discharge  from  fadhties 
identified  in  pep^graphs  (b)(14)(x)  and 
(b)(15)(i)  of  this  section  and  sources 
individually  designated  under 
paragraphs  (a)  iKv),  (a)(9)(i)(B),(C)A(D) 
and  (g)(3)  of  thik  section.  Actions  taken 
to  qualify  for  tms  provision  shall  not 
interfere  with  \ke  attainment  or 
.  maintenance  of  water  quality  standards, 
including  designated  uses.  To  estabUsh 
that  the  facility  meets  the  deiinition  of 
no  exposiue  described  in  this 
paragraph,  an  oWner  or  operator  must 
submit  a  writt0<i  certification  to  the 
NPDES  permitting  authority  mice  every 
five  yeara.        1 1 

(1)  Any  ownn*  or  operator  claiming 
the  no  exposuija  exemption  must: 
(i)  Notify  the  ^DES  permitting 
authority  at  the  beginning  of  each 
permit  term  or  prior  to  commencing 
discharges  during  a  permit  term; 

(ii)  Allow  th^  permitting  authority,  or 
the  mimicipality  where  the  facility 
discharges  into  a  municipal  separate 
storm  sewer  syptem,  to  inspect  the 
facility  and  all^^v  the  permitting 
authority  or  the  niunicipality  to  make 
such  inspection  reports  publicly 
available  upon  request; 

(iii)  Upon  request,  also  submit  a  copy 
of  the  certification  to  the  municipality 
in  which  the  fadlity  is  located;  and 


(iv)  Sign  and  certify  the  certification 
in  accordance  with  §  122.22. 

(2)  If  there  is  a  change  in 
circumstances  which  causes  exposure  of 
industrial  activities  or  materials  to 
storm  water,  the  owner  or  operator  must 
comply  immediately  with  all  the 
requirements  of  the  storm  water 
program  including  applying  for  and 
obtaining  coverage  imder  an  NPDES 
permit. 

(3)  Even  if  an  owner  or  operator 
certifies  to  no  exposiue  under  paragraph 
(g)(1)  of  this  section,  the  NPDES 
permitting  authority  still  retains  the 
authority  to  require  the  owner  or 
operator  of  a  facility  to^pply  for  an 
individual  or  general  permit  if  the 
permitting  authority  has  determined 
that  the  discharge: 

(i)  Is,  or  may  reasonably  be.  causing 
or  contributing  to  the  violation  of  a 
water  quality  standard;  or 

(ii)  Is,  or  may  reasonably  be, 
interfering  with  the  attainment  or 
maintenance  of  water  quality  standards, 
including  designated  uses. 

3.  Revise  §  122.28(b)(2)(v)  to  read  as 
follovtrs: 

^^22M    General  pennits  (applicable  to 
State  NPDES  programs,  see  f  1 23^). 


(b) 
(2) 


•  •  • 

*  •  * 


(v)  Discharges  other  than  discharges 
from  publicly  owned  treatment  works, 
combined  sewer  overflows,  municipal 
separate  storm  sewer  systems,  primary 
industrial  facilities,  and  storm  water 
discharges  associated  with  industrial 
activity,  may,  at  the  discretion  of  the 
Director,  be  authorized  to  discharge 
under  a  general  permit  without 
submitting  a  notice  of  intent  where  the 
Director  finds  that  a  notice  of  intent 
requirement  would  be  inappropriate. 

4.  Add  imdesignated  centerheadings 
and  §§  122.30  through  122.37  to  subpart 
B  to  read  as  follows: 

General  Purpose  of  the  CWA  Section 
402(p)(6)  Storm  Water  Program 

§122.30   What  Is  the  purpose  of  the  CWA 
section  402W(8)  storm  vnrter  regulations? 

(a)  Under  the  statutory  mandate  in 
section  402(p)(6)  of  the  Clean  Water  Act, 
the  piupose  of  this  portion  of  the  storm 
water  program  is  to  designate  additional 
soiirces  that  need  to  be  regulated  to   ' 
protect  water  quality  and  to  establish  a 
comprehensive  storm  water  program  to 
regulate  these  sources.  (Since  the  storm 
water  program  is  part  of  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Program,  you  should  also  refer 
to  §  122.1  which  addresses  the  broader 
piupose  of  the  NPDES  program.) 


(b)  Storm  water  runoff  continues  to 
harm  the  nation's  waters.  Runoff  from 
lands  modified  by  human  activities  can 
harm  surface  water  resources  in  two 
ways:  by  changing  natural  hydrologic 
patterns  and  by  elevatiag  poUiilant 
concentrations  and  loadings.  Storm 
water  runoff  may  contain  or  mobilize 
high  levels  of  contaminants,  such  as 
sediment,  susp)ended  solids,  nutrients, 
heavy  metals,  pathogens,  toxins, 
oxygen-demanding  substances,  and 
floatables. 

(c)  EPA  strongly  encourages 
partnerships  and  the  watershed 
approach  as  the  management  framework 
for  efficiently,  effectively,  and 
consistently  protecting  and  restoring 
aquatic  ecosystems  and  protecting 
public  health. 

Tribal  Role  for  the  CWA  Section 
402(p)(6)  Storm  Water  Program 

§122.31    As  s  Tribe,  whst  Is  my  role  under 
the  CWA  ssction  402(p)(6)  storm  water 
program? 

As  a  Tribe  you  may: 

(a)  Be  authorized  to  operate  the 
NPDES'program  including  the  storm 
water  program,  after  EPA  determines 
that  you  are  eligible  for  treatment  in  the 
same  manner  as  a  State  under  §§  123.31 
through  123.34  of  this  chapter.  (If  you 
do  not  have  an  authorized  NPDES 
program,  EPA  generally  will  implement 
the  program  on  yoiu  reservation  as  well 
as  other  Indian  country.); 

(b)  Be  classified  as  an  owner  or 
operator  of  a  regulated  small  municipal 
separate  storm  sewer  system,  as  defined 
in  §  122.32.  to  the  extent  the  population 
within  the  urbanized  area  of  the 
reservation  is  greater  than  or  equal  to 

1 ,000  persons.  (Designation  of  your 
Tribe  as  an  owner  or  operator  of  a  small 
municipal  separate  storm  sewer  system 
for  purposes  of  this  part  is  an  approach 
that  is  consistent  with  EPA's  1984 
Indian  Policy  of  operating  on  a 
govemment-tb-govemment  basis  with 
EPA  looking  to  Tribes  as  the  lead 
governmental  authorities  to  address 
environmental  issues  on  their 
reservations  as  appropriate.  If  you 
operate  a  separate  storm  sewer  system 
that  meets  the  definition  of  a  regulated 
small  municipal  separate  storm  sewer 
system,  your  reservation  would  be 
subject  to  the  requirements  under 
§§  122.33  through  122.35.  If  you  are  not 
designated  as  a  regulated  small 
municipal  separate  storm  sewer  system, 
you  may  ask  EPA  to  designate  you  as 
such  for  the  purposes  of  this  part.  Being 
regulated  as  a  small  municipal  separate 
storm  sewer  system  and  having  coverage 
under  an  NPDES  permit  may  benefit 
you  by  enhancing  your  ability  to 
establish  and  enforce  certain 
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requirements  for  facilities  that  discharge 
storm  water  into  your  separate  storm 
sewer  system.);  or 

(c)  Be  a  discharger  of  storm  water 
associated  with  industrial  or  other 


activity  under  §§  122.26(b)(14)  or 
[b)(15),  in  which  case  you  must  meet  the 
applicable  requirements.  Within  Indian 
country,  the  NPDES  permitting 
authority  generally  would  be  EPA, 


unless  you  are  authorized  to  administer 
the  NPDES  program. 

Municipal  Role  for  the  CWA  Section 
402(p)(6)  Storm  Water  Program 


Exhibit  1  to  Subpart  B.— Summary  of  Coverage  of  Small  Municipal  Separate  Storm  Sewer  Systems*  Under 

THE  NPDES  Storm  Water  Program 

[*See  definition  at  §  122.26(b)(16)] 


Who  Is  Designated/Covered  Under  This  Part? 


Automatic  Designation 

Required  Nationwide  Coverage 


Potential  Designation: 

Required  Evaluation  by  the  Permitting  Au- 
thority for  Coverage. 


Potential  Designation: 

Optional  Evaluation  by  the  Permitting  Au- 
ttTority  for  Coverage. 


All  owners  or  operators  of  small  municipal  separate  stomi  sewer  systems  (MS4s)  located  vinth- 
in  an  "urt>anized  area."  (see  §  122.32(a)(1)). 

Ail  owners  or  ofierators  of  small  MS4s  located  outside  of  an  "urt>anized  area"  with  a  popu- 
lation of  at  least  10.000  and  a  population  density  of  at  least  1,000.  (see  §§  122.32(a)(2)  and 
123.35(b)(2)). 

All  owners  or  operators  nf  small  MS4s  that  contribute  substantially  to  the  storm  water  pollutant 
loadings  of  a  physically  interconnected  MS4  that  is  regulated  by  the  NPDES  storm  water 
program,  (see  §§  122.32(a)(2)  and  123.35(b)(4)). 

Owners  and  operators  of  small  MS4s  located  outside  of  an  "urt>anized  area"  with  a  population 
of  less  than  10.000  ora  density  of  less  than  1,000.  (see  §§  122.32(a)(2)  and  123.35(b)(3)). 


Who  is  Eligible  for  a  Waiver  or  an  Exemption  From  the  Small  MS4  Permit  Requirements? 


Potential  Waiver: 

Locally-Based  Waiver  from  Requirements 
as  Determined  by  the  Permitting  Author- 
ity. 


Exemption: 

Not  Defined  as  a  Regulated  Small  MS4 


Owners  or  operators  of  small  MS4s,  located  wittiin  an  "urbanized  area"  with  a  jurisdiction  of 
less  than  1 ,000  persons  and  a  system  that  is  rxX  contributing  sut>stantially  to  the  pollutant 
loadings  of  a  physicaHy  interconnected  MS4  may  certify  ttiat  storm  water  controls  are  not 
needed  based  on: 

(1)  Waste  load  allocations  that  are  part  of  "total  maximum  daily  loads"  (TMDLs)  that  address 
the  pollutants  of  concern;  or 

(2)  A  comprehensive  watershed  plan,  implemented  for  the  waterfoody.  that  includes  the 
equivalents  of  TMDLs,  and  addresses  the  pollutants  of  concern. 


Federal  Indian  reservations  where  the  population  within  the 
reservation  is  less  than  1 .000  persons. 


'urt>anized  area"  portion  of  the 


§  122.32    As  an  ovimer  or  operator  of  a 
small  municipal  separate  storm  sewer 
system,  am  I  regulated  under  the  CWA 
section  402(p)(6)  municipal  storm  water 
program? 

(a)  You  are  a  regulated  small 
municipal  separate  storm  sewer  system 
if  you  are  the  owner  or  operator  of  a 
small  municipal  separate^ storm  sewer 
system,  including  but  not  limited  to 
systems  owned  or  operated  by  local 
governments.  State  departments  of 
transportation,  and  State,  Tribal,  and 
Federal  facilities;  and  you  meet  the 
following  deHnition.  Regulated  small 
municipal  separate  storm  sewer  systems 
are  defined  as  all  small  municipal 
separate  storm  sewer  systems  that  are 
located  in: 

(1)  An  incorporated  place,  county 
(only  the  portion  located  in  an 
urbanized  area),  or  other  place  under 
the  jurisdiction  of  a  governmental 
entity,  including  but  not  limited  to 
Tribal  or  Territorial  governments, 
located  in  an  urbanized  area  as 
determined  by  the  latest  Decennial 
Census  by  the  Bureau  of  the  Census, 
except  for  Federal  Indian  reservations 


where  the  population  within  the 
urbanized  area  of  the  reservation  is 
under  1,000  persons; 

(2)  An  incorporated  place,  county,  or 
other  place  imder  the  jurisdiction  of  a 
governmental  entity  other  than  those 
described  in  paragraph  (a)(1)  of  this 
section  that  is  designated  by  the  NPDES 
permitting  authority,  including  where 
the  designation  is  pursuant  to 
§§  123.35(b)(2)  and  (b)(4)  of  this  chapter, 
or  is  based  upon  a  petition  under 
§122.26(0. 

(b)  You  may  be  the  subject  of  a 
petition,  by  any  person,  to  the  NPDES 
permitting  authority  to  require  an 
NPDES  permit  for  a  discharge  which  is 
composed  entirely  of  storm  water  which 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  Upon  a  final 
determination  by  the  NPDES  permitting 
authority,  you  would  be  required  to 
comply  with  §§  122.33  through  122.35. 

(c)  If  you  receive  a  waiver  under 

§  122.33(b),  you  may  subsequently  be 
designated  back  into  the  municipal 
storm  water  program  by  the  NPDES 


permitting  authority  if  circumstances 
change.  (See  also  §  123.35(b)  of  this 
chapter.) 

§122.33    If  I  am  an  owner  or  operator  of  a 
regulated  small  municipal  separate  storm 
sewer  system,  must  I  apply  for  an  NPOES 
permit?  If  so,  by  when  do  I  have  to  seek 
coverage  under  an  NPDES  permit?  If  so, 
wtK>  is  my  NPDES  permitting  authority? 

(a)  If  you  are  the  owner  or  operator  of 
a  regulated  small  municipal  separate 
storm  sewer  system  under  §  122.32,  you 
must  seek  coverage  imder  a  general  or 
individual  NPDES  permit,  unless 
waived  under  paragraph  (b)  of  this 
section,  as  follows: 

(1)  If  you  are  seeking  coverage  under 
a  general  permit,  you  must  submit  a 
Notice  of  Intent  (NOI).  The  general 
permit  will  explain  the  steps  necessary 
to  attain  coverage. 

(2)  If  you  are  seeking  coverage  under 
an  individual  permit,  you  must  submit 
an  individual  application  to  your 
NPDES  permitting  authority  that 
includes  the  information  required  under 
§  122.21(f)  and  the  following 
information: 


Federal  Rggiater  /  Vol.  63.  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


1639 


ocated  with- 


iter  potlutant 
storm  water 


jrisdiction  of 
the  pollutant 
trois  are  not 

that  address 

ndudes  ttie 

srtion  of  the 


(i)  Estimatft  of  square  mileage  served 
by  your  separate  storm  sewer  system, 
and 

(ii)  Any  additional  information  that 
your  NPDES  permitting  authority 
requests. 

(3)  If  there  lib  an  adjoining 
mimicipalityl  pr  other  govenunental 
entity  with  ati  issued  NPDES  storm 
water  permit  that  is  willing  to  have  you 
participate  ih  its  storm  water  program, 
you  may  joinjtly  with  that  adjoining 
mimicipaUty  6r  other  govemmentd 
entity  seek  a  kjermit  modification  to 
include  yourjipunicipality  or  other 
governmental  entity  in  the  relevant 
portions  of  that  NPDES  permit.  If  you 
choose  this  option  you  will  need  to 
comply  with  toe  p>ermit  application 
requirements!  9^  ^  122.26,  in  lieu  of  the 
requirements!  0^  §  122.34.  You  do  not 
need  to  comply  with  the  specific 
application  requirements  of 
§  122.26(d)(imii)  and  (iv)  and  (d)(2)(iii) 
(discharge  ch^cterization].  You  may 
satisfy  the  requirements  in  §  122.26 
(d)(l)(v)  and  (d)(2)(iv)  (identifying  a 
management  plan)  by  referring  to  the 
adjoining  municipality's  storm  water 
management  plan.  (In  referencing  an 
adjoining  municipality's  storm  water 
management  plan,  you  should  briefly 
describe  how  t|he  existing  plan  will 
address  discharges  firom  your  municipal 
separate  storm  sewer  system  or  would  ' 
need  to  be  supplemented  in  order  to 
adequately  address  yoiir  discharges, 
explain  the  rolp  you  will  play  in 
coordinating  norm  water  activities  in 
your  jurisdiction,  and  detail  the 
resources  available  to  you  to  accomplish 
the  plan.)       I  j 

(b)  The  NPDES  permitting  authority 
may  waive  the  requirements  otherwise 
applicable  to  you  if  you  are  an  owner  or 
operator  of  a  i^^ulated  small  municipal 
separate  storrtjsewer  system,  as  defined 
in  §  122.32(a)(1),  the  jurisdiction  served 
by  your  system  includes  a  population  of 
less  than  1 ,00(X  ersons,  your  system  is 
not  contributitK  substantially  to  the 
storm  water  pollutant  loadings  of  a 
physically  inteh;onnected  regulated 
mimicipal  separate  storm  sewer  system 
(see  §  123.35(1^(4)  of  this  chapter),  and 
you  have  certined  that  storm  water 
controls  are  npi  needed  based  on: 

(1)  Wasteload  allocations  that  are  part 
of  "total  maximum  daily  loads" 
(TMDLs)  that  Wdress  the  pollutants  of 
concern;  or     ! ' 

(2)  A  comprehensive  watershed  plan, 
implemented  for  the  waterbody,  that 
includes  the  equivalents  of  TMDLs.  and 
addresses  the  pollutants  of  concern. 

(c)  If  you  are  an  owner  or  operator  of 
a  regulated  small  mimicipal  separate 
storm  sewer  sj !  item: 


M^ 


(1)  Designated  under  §  122.32(a)(1), 
you  must  apply  for  coverage  under  an 
NPDES  permit,  or  apply  for  a 
modification  of  an  existing  NPDES 
permit  imder  paragraph  (a)(3)  of  this 
section,  by  {insert  date  3  years  and  90 
days  &t)m  date  of  publication  of  final 
rule}. 

(2)  Designated  under  §  122.32(a)(2), 
you  must  apply  for  coverage  under  an 
NPDES  permit,  or  apply  for  a 
modification  of  an  existing  NPDES 
permit  under  paragraph  (a)(3)  of  this 
section,  within  60  days  of  notice,  unless 
the  NPDES  permitting  authority  grants  a 
later  date. 

(d)  If  you  are  located  in  an  NPDES 
authorized  State,  Tribe,  or  Territory, 
then  that  State,  Tribe,  or  Territory  is 
your  NPDES  permitting  authority. 
Otherwise,  your  NPDES  permitting 
authority  is  the  EPA  Regional  Office. 
(You  should  call  your  EPA  Regional 
Office  to  find  out  who  yotu  NPDES 
permitting  authority  is.) 

f12Z34    As  an  o«mw  or  operator  of  a 
regulated  small  municipal  seperats  storm 
sswer  system,  wtist  wiH  my  NPDES 
municipal  stomi  water  permit  require? 

(a)  Your  NPDES  municipal  storm 
water  permit  will,  at  a  minimum, 
require  you  to  develop,  implement,  and 
enforce  a  storm  water  management 
program  designed  to  reduce  the 
discharge  of  pollutants  from  your 
municipal  separate  storm  sewer  system 
to  the  maximiun  extent  practicable 
(MEP)  and  protect  water  quality.  Your 
storm  water  management  program  must 
include  the  minimum  control  measures 
described  in  paragraph  (bj  of  this 
section.  For  purposes  of  this  section, 
narrative  effluent  limitations  requiring 
implementation  of  best  management 
practices  (BMPs),  are  generally  the  most 
appropriate  form  of  effluent  limitations 
when  designed  to  satisfy  technology 
requirements,  including  reductions  of 
pollutants  to  the  maximum  extent 
practicable,  and  water  quality-based 
requirements  of  the  Clean  Water  Act. 
Implementation  of  the  best  management 
practices  consistent  with  the  provisions 
of  the  storm  water  management  program 
required  pursuant  to  this  section  and 
the  provisions  of  the  permit  required 
pursuant  to  §  122.33  will  constitute 
compliance  with  the  standard  of 
"reducing  pollutants  to  the  maximum 
extent  practicable."  Your  NPDES 
permitting  authority  will  specify  a  time 
period  of  up  to  5  years  from  the  date  of 
permit  issuance  for  you  to  develop  and 
implement  your  program. 

(b)  Minimum  control  measures.  (1) 
Public  education  and  outreach  on  storm 
water  impacts.  You  must  implement  a 
public  education  program  to  distribute 


educational  materials  to  the  community 
or  conduct  equivalent  outreach 
activities  about  the  impacts  of  storm 
water  discharges  on  water  bodies  and 
the  steps  that  can  be  taken  to  reduce 
storm  water  pollution.  (You  may  use 
storm  water  educational  materials 
provided  by  your  State,  Tribe,  EPA,  or, 
subject  to  the  approval  of  the  local 
government,  environmental  or  other 
public  interest  or  trade  organizations. 
The  materials  or  outreach  programs 
should  inform  individuals  and 
households  about  the  steps  they  can 
take,  such  as  ensuring  proper  septic 
system  maintenance,  limiting  the  use 
and  runoff  of  garden  chemicals, 
becoming  involved  in  local  stream 
festoration  activities  that  are 
coordinated  by  youth  service  and 
conservation  corps  and  other  citizen 
groups,  and  participating  in  storm  drain 
stenciling,  to  reduce  storm  water 
pollution.  In  addition,  some  of  the 
materials  or  outreach  programs  should 
be  directed  toward  targeted  groups  of 
commercial,  industrial,  and  institutional 
entities  Ukely  to  have  significant  storm 
water  impacts.  For  example, 
information  to  restaurants  on  the  impact, 
of  grease  clogging  storm  drains  and  to 
garages  on  the  impact  of  oil  discharges. 
You  are  encouraged  to  tailor  your 
outreach  program  to  address  the 
viewpoints  and  concerns  of  all 
communities,  particularly  minority  and 
disadvantaged  communities,  as  well  as 
children.) 

(2)  Public  involvement/participation. 
You  must  comply  with  State,  Tribal  and 
local  public  notice  requirements.  (You 
should  include  the  public  in 
developing,  implementing,  and 
reviewing  your  storm  water 
management  program.  The  pubUc 
participation  process  should  make 
efforts  to  reach  out  and  engage  all 
economic  and  ethnic  groups.  You  may 
consider  impanelling  a  group  of  citizens 
to  participate  in  your  decision-making 
process,  hold  public  hearings,  or  work 
with  volunteers.) 

(3)  Illicit  discharge  detection  and 
elimination.  You  must: 

(i)  Develop,  if  not  already  completed, 
a  storm  sewer  system  map.  or 
equivalent,  showing  the  location  of 
major  pipes,  outfalls,  and  topography.  In 
addition,  if  data  already  exist,  show 
areas  of  concentrated  activities  likely  to 
be  a  source  of  storm  water  pollution; 

(ii)  To  the  extent  allowable  under 
State  or  Tribal  law.  effectively  prohibit, 
through  ordinance,  order,  or  similar 
means,  illicit  discharges  into  your  storm 
sewer  system  and  implement 
appropriate  enforcement  procedures 
and  actions; 
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(iii)  Implement  a  plan  to  detect  and 
address  illicit  discharges,  including 
illegal  dumping,  to  your  system;  and 

(iv)  Inform  public  employees, 
businesses,  and  the  general  public  of 
hazards  associated  with  illegal 
discharges  and  improper  disposal  of 
waste.  (Actions  may  include  storm  drain 
stenciling,  a  program  to  promote, 
publicize,  and  facilitate  public  reporting 
of  illicit  connections  or  discharges,  and 
distribution  of  outreach  materials.) 

(4)  Construction  site  storm  water 
runoff  control.  You  must  develop, 
implement,  and  enforce  a  program  to 
reduce  pollutants  in  storm  water  runoff 
to  yovu  municipal  separate  storm  sewer 
system  from  construction  activities  that 
result  in  land  disturbance  of  greater 
than  or  equal  to  one  acre.  You  must  use 
an  ordinance  or  other  regulatory 
mechanism  that  controls  erosion  and 
sediment  to  the  maximum  extent 
practicable  and  allowable  under  State  or 
Tribal  law.  Your  program  must  control 
other  waste  at  the  construction  site  that 
may  adversely  impact  water  quality, 
such  as  discarded  building  materials, 
concrete  truck  washout,  and  sanitary 
waste.  Your  program  also  must  include, 
at  a  minimum,  requirements  for 
construction  site  owners  or  operators  to 
implement  appropriate  BMPs, 
provisions  for  pre-construction  review 
of  site  management  plans,  procedures 
for  receipt  and  consideration  of 
information  submitted  by  the  public, 
regular  inspections  during  construction, 
and  penalties  to  ensure  compliance. 
(See§122.44(s)) 

f5)  Post-construction  storm  water 
management  in  new  development  and 
redevelopment.  You  must  develop, 
implement,  and  enforce  a  program  to 
address  storm  water  nmoff  from  new 
development  and  redevelopment 
projects  that  result  in  land  disturbance 
of  greater  than  or  equal  to  one  acre  and 
that  discharge  into  your  municipal 
separate  storm  sewer  system.  Your 
program  must  include  a  plan  to 
implement  site-appropriate  and  cost- 
effective  structural  and  non-structural 
best  management  practices  (BMPs)  and 
ensure  adequate  long-term  operation 
and  itiaintenance  of  such  BMPs.  Your 
program  must  ensure  that  controls  are  in 
place  that  would  prevent  or  minimize 
water  quality  impacts.  (If  the  involved 
parties  consider  water  quality  impacts 
h'om  the  beginning  stages  of  projects, 
new  development  and  potentially 
redevelopment  allow  opportunities  for 
water  quality  sensitive  projects.  EPA 
recommends  that  municipalities 
establish  requirements  for  the  use  of 
cost-effective  BMPs  that  minimize  water 
quality  impacts  and  attempt  to  maintain 
pre-development  runoff  conditions.  In 


other  words,  post-development 
conditions  should  not  be  different  from 
pre-development  conditions  in  a  way 
that  adversely  affects  water  quality.  The 
municipal  program  should  include 
structural  and/or  non-structural  BMPs. 
EPA  encourages  locally-based 
watershed  planning  and  the  use  of 
preventative  measures,  including  non- 
structiual  BMPs,  which  are  generally 
lower  in  cost  than  structural  BMPs,  to 
minimize  water  quality  impacts.  Non- 
structural BMPs  are  preventative  actions 
that  involve  management  and  source 
controls.  Examples  of  non-structural 
BMPs  include  policies  and  ordinances 
that  result  in  protection  of  natural 
resources  and  prevention  of  runoff. 
These  include  requirements  to  limit 
growth  to  identified  areas,  protect 
sensitive  areas  such  as  wetlands  and 
riparian  areas,  minimize 
imperviousness,  maintain  open  space, 
and  minimize  disturbance  of  soils  and 
vegetation.  Examples  of  structural  BMPs 
include  storage  practices  (wet  ponds 
and  extended-detention  outlet 
structures),  filtration  practices  (grassed 
swales,  sand  Hlters  and  filter  strips),  and 
infiltration  practices  (inHltration  basins, 
inflltration  trenches,  and  porous 
pavement).  Storm  water  technologies 
are  constantly  being  improved,  and  EPA 
recommends  that  municipal 
requirements  be  responsive  to  these 
changes.) 

(6)  Pollution  prevention/good 
housekeeping  for  municipal  operations. 
You  must  develop  and  implement  a 
cost-effective  operation  and 
maintenance  program  with  the  ultimate 
goal  of  preventing  or  reducing  pollutant 
runoff  from  municipal  operations.  Using 
training  materials  that  are  available  from 
EPA,  your  State,  or  Tribe,  or  from  other 
organizations  whose  materials  are 
approved  by  the  local  government,  your 
program  must  include  local  government 
employee  training  to  prevent  and  reduce 
storm  water  pollution  from  government 
operations,  such  as  park  and  open  space 
maintenance,  fleet  maintenance, 
planning,  building  oversight,  and  storm 
water  system  maintenance.  (EPA 
recommends  that,  at  a  minimum,  you 
consider  the  following  in  developing 
your  program:  maintenance  activities, 
maintenance  schedules,  and  long-term 
inspection  procedures  for  structural  and 
other  storm  water  controls  to  reduce 
floatables  and  other  pollutants 
discharged  from  your  separate  storm 
sewers;  controls  for  reducing  or 
eliminating  the  discharge  of  pollutants 
from  streets,  roads,  highways,  municipal 
parking  lots,  maintenance  and  storage 
yards,  and  waste  transfer  stations; 
procedures  for  properly  disposing  of 


'waste  removed  from  the  separate  storm 
sewer  systems  and  areas  listed  above 
(such  as  dredge  spoil,  accumulated 
sediments,  floatables,  and  other  debris); 
and  ways  to  ensure  that  new  flood 
management  projects  assess  the  impacts 
on  water  quality  and  examine  existing 
projects  for  incorporating  additional 
water  quality  protection  devices  or 
practices.  In  general,  the  requirement  to 
develop  and  implement  an  operation 
and  maintenance  program,  including 
local  government  employee  training,  is 
meant  to  ensure  that  municipal 
activities  are  performed  in  the  most 
appropriate  way  to  minimize 
contamination  of  storm  water 
discharges,  rather  than  requiring  the 
municipality  to  undertake  new 
activities.) 

(c)  The  NPDES  permitting  authority 
may  include  permit  provisions  in  your 
NPDES  permit  that  incorporate  by 
reference  qualifying  local,  State  or 
Tribal  municipal  storm  water 
management  program  requirements  that 
address  one  or  more  of  the  minimum 
controls  of  §  122.34(b).  Qualifying  local. 
State  or  Tribal  program  requirements 
must  impose,  at  a  minimum,  the 
relevant  requirements  of  paragraph  (b) 
of  this  section. 

(d)  You  must  identify  and  submit  to 
your  NPDES  permitting  authority  either 
in  your  notice  of  intent  or  in  your 
permit  application  (see  §  122.33)  the 
following  information:  best  management 
practices  (BMPs)  to  be  implemented  and 
the  measurable  goals  for  each  of  the 
storm  water  minimum  control  measures 
at  paragraphs  (b)(1)  through  (b)(6)  of  this 
section,  the  month  and  year  in  which 
you  will  start  and  aim  to  complete  each 
of  the  measures  or  indicate  the 
frequency  of  the  action,  and  the  person 
or  persons  responsible  for  implementing 
or  coordinating  your  storm  water 
management  program.  Measurable  goals 
to  satisfy  minimum  control  measures  in 
paragraphs  (b)(3)  through  (b)(6)  of  this 
section  identiHed  in  a  notice  of  intent 
will  not  constitute  a  condition  of  the 
permit,  unless  EPA  or  yoiu  State  or 
Tribe  has  provided  or  issued  a  menu  of 
regionally  appropriate  and  held-tested 
BMPs  that  EPA  or  your  State  or  Tribe 
believes  to  be  cost-effective.  (EPA  will 
provide  guidance  on  developing  BMPs 
and  measurable  goals  and  modify, 
update,  and  supplement  such  guidance 
based  on  the  assessments  of  the  NPDES 
municipal  storm  water  program  and 
research  conducted  by  (date  13  years 
from  effective  date  of  final  rule). 

(e)  You  must  comply  with  other 
applicable  NPDES  permit  requirements, 
standards  and  conditions  established  in 
the  individual  or  general  permit, 
developed  consistent  with  the 
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provisions  of  ;4§  122.41  through  122.49. 
as  appropriatn 

(^Evaluation  and  assessment.  (1) 
Evaluation.  'Ytou  must  evaluate  program 
compliance,  tbe  appropriateness  of  your 
identified  best  management  practices, 
and  progress  towards  achieving  yoiir 
identified  me^urable  goals.  (The 
NPDES  permitting  authority  may 
determine  moi^itoring  requirements  for 
you  in  accordiemce  with  State/Tribal 
monitoring  plans  appropriate  to  your 
watershed.  Pai|ticipation  in  a  group 
monitoring  program  is  encouraged.) 

(2)  Record  lf$eping.  You  must  keep 
records  requited  by  the  NPDES  permit 
for  at  least  3  years.  You  must  submit 
your  records  to  the  NPDES  permitting 
authority  only  fwhen  specifically  asked 
to  da  so.  You  niust  make  your  records, 
including  your  storm  water  management 
program,  available  to  the  public  at 
reasonable  tinjies  during  regular 
business  houi^  (see  §  122.7  for 
confidentiality  provision).  (You  may 
assess  a  reasonable  charge  for  copying. 
You  may  require  a  member  of  the  public 
to  provide  ad^^nce  notice,  not  to  exceed 
two  working  diys.) 

(3)  Reporting.  You  must  submit 
annual  report^  Ito  the  NPDES  permitting 
authority  for  your  first  permit  term.  For 
subsequent  peiinit  terms,  you  must 
submit  reportsJUi  year  two  and  four 
unless  the  NPffiiS  permitting  authority 
requires  morelnequent  reports.  Your 
report  must  inolude: 

(i)  The  status  of  compUance  with 
permit  conditions,  an  assessment  of  the 
appropriateness  of  your  identified  best 
management  ptactices  and  progress 
towards  achieving  your  identified 
measurable  goa^s  for  each  of  the 
minimiun  control  measiues; 

(ii)  Results  of  information  collected 
and  analyzed,  including  monitoring 
data,  if  any,  during  the  reporting  period; 

(iii)  A  summary  of  the  storm  water 
activities  you  plan  to  undertake  during 
the  next  reporting  cycle;  and 

(iv)  A  chang^in  any  identified 
measurable  goals  that  apply  to  the 
program  elements. 

i ! 
§122.35    Asant^wneroroperatorofa 
regulated  amall  tliuniclpai  aaparate  storm 
sewer  system,  wtwt  If  anottwr 
governmental  or  ottwr  anttty  Is  already 
Implsmenting  a  minimum  control  measure 
in  my  Jurisdiction? 

(a)  You  mayjrJBly  on  another  entity  to 
satisfy  your  PJPDES  permit  obligations 
to  implement  a  minimum  control 
measure  if:  the,  other  entity  is 
implementing  the  control  measure;  the 
particular  conttt>l  measure,  or 
component  thelr^f,  is  at  least  as 
stringent  as  tht  :orresponding  NPDES 
permit  require!  r  ent;  and  you  have 


requested,  and  the  other  entity  has 
agreed  to  accept  responsibility  for 
implementation  of  the  control  measure 
on  your  behalf  to  satisfy  your  permit 
obligation.  You  must  note  in  your 
§  122.34(f)(3)  reports  when  you  are 
relying  on  another  entity  to  satisfy  your 
permit  obligations.  You  remain 
responsible  for  compliance  with  your 
permit  obligations  if  the  other  entity 
fails  to  implement  the  control  measure 
(or  component  thereof).  Therefore.  EPA 
encourages  you  to  enter  into  a  legally 
binding  agreement  with  that  entity  if 
you  want  to  minimize  any  uncertainty 
about  compliance  with  your  permit, 
(b)  Where  appropriate,  the  NPDES 
permitting  authority  may  recognize 
existing  responsibifities  among 
governmental  entities  for  the  minimum 
control  measures  in  your  NPDES  permit. 
(For  example,  a  State  or  Tribe  may  be 
responsible  for  addressing  construction 
site  runoff  and  municipalities  may  be 
responsible  for  the  remaining  minimum 
control  measures.  You  are  not  required 
to  provide  notice  to  the  other 
governmental  entity  when  your  NPDES 
permit  recognizes  the  entity  and  its 
existing  responsibilities.)  Where  the 
permitting  authority  recognizes  an 
existing  responsibility  for  one  or  more 
of  the  minimum  control  measures  in 
your  permit,  your  responsibility  to 
include  such  minimum  control 
measure,  or  measures,  in  your  storm 
water  management  program  is  waived 
so  long  as  the  other  governmental  entity 
implements  the  measure  consistent  with 
the  requirements  of  §  122.34(b). 

$122.36    As  an  owner  or  operator  of  a 
regulated  smalt  munidpal  separste  storm 
sewer  system,  wtiat  happena  if  I  don't 
comply  with  the  applleation  or  permit 
requirements  in  Sf  122.33  through  122.357 

NPDES  permits  are  federally 
enforceable.  Violators  may  be  subject  to 
the  enforcement  actions  and  penalties 
described  in  Clean  Water  Act  sections 
309  (b),  (c),  and  (g)  and  505,  or  under 
appUcable  State  or  local  law. 
Compliance  with  a  permit  issued 
pursuant  to  section  402  of  the  Clean 
Water  Act  would  be  deemed 
compliance,  for  purposes  of  sections 
309  and  505,  with  sections  301,  302, 
306,  307,  and  403.  except  any  standard 
imposed  under  section  307  for  toxic 
pollutants  injvuious  to  human  health. 

§122.37    Will  the  municipal  storm  water 
progrsm  regulations  at  §§  122.32  through 
122.38  and  §  123.35  of  this  chapter  change 
in  the  future? 

EPA  will  evaluate  the  municipal 
storm  water  regulations  at  §§  122.32 
through  122.36  and  §  123.35  of  this 
chapter  after  {insert  date  13  years  from 
date  of  publication  of  final  rule  in  the 


Federal  Register}  and  make  any 
necessary  revisions.  (EPA  will  conduct 
an  enhanced  research  effort  and  compile 
a  comprehensive  evaluation  of  the 
NPDES  municipal  storm  water  program. 
EPA  strongly  recommends  that  no 
additional  requirements  beyond  the 
minimum  control  measiues  be  imposed 
on  regulated  small  mimicipal  separate 
storm  sewer  systems  without  the 
agreement  of  the  owner  or  operator  of 
the  affected  municipal  separate  storm 
sewer  system,  except  where  adequate 
information  exists  in  approved  TMDLs 
or  equivalents  of  TMDLs  to  develop 
more  specific  measures  to  protect  water 
quality,  or  until  EPA's  comprehensive 
evaluation  is  completed.  EPA  will 
evaluate  the  regulations  based  on  data 
fix)m  the  NPDES  municipal  storm  water 
program,  from  research  on  receiving 
water  impacts  from  storm  water,  and  the 
effectiveness  of  best  management 
practices  (BMPs).) 
5.  Add  §  122.44(s)  to  read  as  follows: 

§122.44    Establishing  limitations, 
standards,  and  other  permit  conditions 
(appHcabie  to  State  NPOES  programa.  aae 
§123J») 

*•■••• 

(s)(l)  For  storm  water  discharges  bom 
construction  sites  identified  in 
§  122.26(b)(15)(i).  the  Director  may 
include  permit  provisions  that 
incorporate  by  reference  qualifying 
State,  Tribal,  or  local  sediment  and 
erosion  control  program  requirements. 
A  qualifying  State,  Tribal,  or  local 
sediment  and  erosion  control  program  is 
one  that  meets  the  requirements  of  a 
municipal  NPDES  separate  storm  sewer 

germit  or  a  program  otherwise  approved 
y  the  Director.  For  the  Director  to 
approve  such  programs,  the  program 
must  meet  the  minimum  program 
requirements  established  under 
§  122.34(b)(4). 

(2)  For  storm  water  discharges 
idenUfied  in  §  122.26(b)(14)(x),  the 
Director  may  include  by  reference  State, 
Tribal  or  local  requirements  that  meet 
the  standard  of  "best  available 
technology"  (BAT)  as  defined,  for 
example,  in  the  storm  water  general 
permit. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C 
1251  et  seq. 

2.  Section  123.25  is  amended  by 
adding  paragraphs  (a)(39)  through 
(a)(46)  to  read  as  follows: 

§123.25   {Requirements  for  permitting. 

(a)*  •  • 
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(39)  §  122.30  (What  is  the  purpose  of 
the  CWA  section  402(p)(6)  storm  water 
regulations?); 

(40)  §  122.31  (For  Indian  Tribes  only) 
(As  a  Tribe,  what  is  my  role  under  the 
CWA  section  402(p)(6)  storm  water 
program?) 

(41)  §  122.32  (As  an  owner  or  operator 
of  a  small  municipal  separate  storm 
sewer  system,  am  I  regulated  under  the 
CWA  section  402(p)(6)  municipal  storm 
water  program?); 

(42)  §  122.33  (If  I  am  an  owner  or 
operator  of  a  regulated  small  municipal 
separate  storm  sewer  system,  must  I 
apply  for  an  NPDES  permit?  If  so,  by 
when  do  I  have  to  seek  coverage  under 
an  NPDES  permit?  If  so,  who  is  my 
NPDES  permitting  authority?); 

(43)  §  122.34  (As  an  owner  or  operator 
of  a  regulated  small  municipal  separate 
storm  sewer  system,  what  will  my 
NPDES  municipal  storm  water  permit 
require?); 

(44)  §  122.35  (As  an  owner  or  operator 
of  a  regulated  small  municipal  separate 
storm  sewer  system,  what  if  another 
governmental  or  other  entity  is  already 
implementing  a  minimum  control 
measure  in  my  jurisdiction?); 

(45)  §  122.36  (As  an  owner  or  operator 
of  a  regulated  small  municipal  separate 
storm  sewer  system,  what  happens  if  I 
don't  comply  with  the  application  or 
permit  requirements  in  §§  122.33 
through  122.35?); 

(46)  §  122.37  (Will  the  municipal 
storm  water  program  regulations  at  §§ 
122.32  through  122.36  and  §  123.35  of 
this  chapter  change  in  the  future?); 

*  *  *  *  *     , 

3.  Add  an  undesignated 
centerheading  and  §123.35  to  subpart  B 
to  read  as  follows: 

NPDES  Permitting  Authority  Role  for 
the  CWA  section  402(p)(6)  Municipal 
Program 

§123.35    As  th«  NPDES  Permitting 
Authority  for  regulated  small  municipal 
separate  storm  sewer  systems,  what  is  my 
role? 

(a)  You  must  comply  with  the 
requirements  for  all  NPDES  permitting 
authorities  under  parts  122. 123, 124, 
and  125  of  this  chapter.  (This  section  is 
meant  only  to  supplement  those 
requirements  and  discuss  specific  issues 
related  to  the  small  municipal  storm 
water  program.) 

(b)  You  must  develop  a  process,  as 
well  as  criteria,  to  designate 
incorporated  places,  counties,  or  other 
places  under  the  jurisdiction  of  a 
governmental  entity,  other  than  those 
described  in  §  122.32(a)(1)  of  this 
chapter,  as  regulated  small  municipal 
separate  storm  sewer  systems  to  be 
covered  under  the  CWA  section 


402(p)(6)  program.  This  process  must 
include  the  authority  to  designate  a 
small  municipal  separate  storm  sewer 
system  waived  under  paragraph  (d)  of 
this  section  if  circumstances  change. 
EPA  may  make  designations  under  this 
section  if  a  State  or  Tribe  fails  to  comply 
with  the  requirements  listed  in  this 
paragraph.  In  making  your  designations, 
you  must: 

(1)  Develop  criteria  to  evaluate 
whether  a  storm  water  discharge  results 
in  or  has  the  potential  to  result  in 
exceedances  of  water  quality  standards, 
including  impairment  of  designated 
uses,  or  other  significant  water  quality 
impacts,  including  habitat  and 
biological  impacts.  (EPA  recommends  as 
guidance  for  determining  other 
significant  water  quality  impacts  a 
balanced  consideration  of  the  following 
designation  criteria  on  a  watershed  or 
other  local  basis:  discharge  to  sensitive 
waters,  high  growth  or  growth  potential, 
high  population  density,  contiguity  to 
an  urbanized  area,  significant 
contributor  of  pollutants  to  waters  of  the 
United  States,  and  ineffective  control  of 
water  quality  concerns  by  other 
programs.); 

(2)  Apply  such  criteria,  at  a  minimum, 
to  any  incorporated  place,  county,  or 
other  place  under  the  jurisdiction  of  a 
governmental  entity  located  outside  of 
an  urbanized  area  that  has  a  population 
density  of  at  least  1,000  people  per 
square  mile  and  a  population  of  at  least 
10,000; 

(3)  Designate  any  incorporated  place, 
county  or  other  place  under  the 
jurisdiction  of  a  governmental  entity 
that  meets  the  selected  criteria  by 
{insert  date  three  years  and  90  days 
from  date  of  publication  of  fmal  rule  in 
the  FEDERAL  REGISTER}.  You  may 
have  until  {insert  date  five  years  from 
date  of  publication  of  final  rule  in  the 
FEDERAL  REGISTER}  to  apply  the 
designation  criteria  on  a  watershed  basis 
where  there  is  a  comprehensive 
watershed  plan.  You  may  apply  these 
criteria  to  make  additional  designations 
at  any  time,  as  appropriate;  and 

(4)  E)esignate  any  incorporated  place, 
county,  or  other  place  under  the 
jurisdiction  of  a  governmental  entity 
that  contributes  substantially  to  the 
storm  water  pollutant  loadings  of  a 
physically  interconnected  municipal 
separate  storm  sewer  system  that  is 
regulated  by  the  NPDES  storm  water 
program.  ^ 

(c)  You  must  make  a  final 
determination  within  180  days  from 
receiving  a  petition  under  §  122.32(b)  of 
this  chapter  (or  analogous  State  or 
Tribal  law).  If  a  State  or  Tribe  fails  to  do 
so,  EPA  may  make  a  determination  on 
the  petition. 


(d)  You  must  issue  permits  consistent 
with  §§  122.32  through  122.35  of  this 
chapter  to  all  regulated  small  municipal 
separate  storm  sewer  systems.  You  may 
waive  the  requirements  otherwise 
applicable  to  regulated  small  municipal 
separate  storm  sewer  systems,  as 
defined  in  §  122.32(a)(1)  of  this  chapter, 
if  the  jurisdiction  of  the  regulated  small 
municipal  separate  storm  sewer  system 
includes  a  population  of  less  than  1 ,000 
persons,  its  discharges  are  not 
contributing  substantially  to  the  storm 
water  pollutant  loadings  of  a  physically 
interconnected  regulated  municipal 
separate  storm  sewer  system  (see 
paragraph  (b)(4)  of  this  section),  and  the 
owner  or  operator  of  the  regulated  small 
municipal  separate  storm  sewer  system 
has  certified  that  storm  water  controls 
are  not  needed  based  on: 

(1)  Wasteload  allocations  that  are  part 
of  "total  maximum  daily  loads" 
(TMDLs)  that  address  the  pollutants  of 
concern;  or 

(2)  A  comprehensive  watershed  plan, 
implemented  for  the  waterbody,  that 
includes  the  equivalents  of  TMDLs,  and 
addresses  the  pollutants  of  concern. 

(e)  You  must  specify  a  time  period  of 
up  to  5  years  from  the  date  of  permit 
issuance  for  owners  or  operators  of 
small  municipal  separate  storm  sewer 
systems  to  fully  develop  and  implement 
their  storm  water  prc^ram. 

(f)  You  must  include  the  requirements 
in  §  122.34  of  this  chapter  including  as 
modified  in  accordance  with 

§§  122.33(a)(3),  122.34(c),  or  122.35(b) 
of  this  chapter,  in  any  permit  issued  for 
regulated  small  municipal  separate 
storm  sew.er  systems.  (You  may  include 
permit  provisions  in  a  regulated  small 
municipal  separate  storm  sewer  system 
NPDES  permit  that  incorporates  by 
reference  qualifying  local,  State  or 
Tribal  municipal  storm  water 
management  program  requirements  that 
address  one  or  more  of  the  minimum 
controls  of  §  122.34(b)  of  this  chapter 
(see  §  122.34(c)  of  this  chapter). 
Qualifying  local.  State  or  Tribal  program 
requirements  must  impose,  at  a 
minimum,  the  relevant  requirements  of 
§  122.34(b)  of  this  chapter.) 

(g)  If  you  plan  to  issue  a  general 
permit  to  authorize  storm  water 
discharges  from  small  mimicipal 
separate  storm  sewer  systems,  you  must 
provide  or  issue  by  {insert  2  years  from 
date  of  publication  of  final  rule  in  the 
Federal  Register}  a  menu  of  regionally 
appropriate  and  field-tested  BMPs  that 
you  believe  to  be  cost-effective  from 
which  regulated  small  municipal 
separate  storm  sewer  systems  can  select. 
Failure  to  issue  the  menu  of  BMPs 
would  not  affect  the  legal  status  of  the 
general  permit.  If  a  State  or  Tribe  fails 
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to  provide  6i  issue  the  menu,  EPA  may 
do  so. 

(h)  You  n^ust  incorporate  additional 
measures  netossary  to  ensure  efi^ective 
implementetjion  of  your  State  storm 
water  program  for  regulated  small 
municipal  separate  storm  sewer 
systems.  {E<*A  recommends 
considerati(^n  of  the  following: 

(1)  You  ate  encouraged  to  use  a 
general  permit  for  regulated  small 
mimicijMl  separate  storm  sewer 
systems;      j  | 

(2)  To  the!  Extent  that  there  is  a 
dedicated  funding  source,  you  should 
play  an  active  role  in  providing 


financial  assistance  to  owners  and 
operators  of  regulated  small  mxmicipal 
separate  storm  sewer  systems; 

(3)  You  should  support  local 
programs  by  providing  technical  and 
programmatic  assistance,  conducting 
research  projects,  performing  watershed 
monitoring,  and  providing  adequate 
legal  authority  at  the  local  level; 

(4)  You  are  encouraged  to  coordinate 
and  utilize  the  data  collected  under 
several  programs  including  water 
quality  management  programs.  TMDL 
programs,  and  water  quality  monitoring 
programs; 


(5)  Where  appropriate,  you  may 
recognize  existing  responsibilities 
among  governmental  entities  for  the 
control  measures  in  an  NPDES  small 
mimicipal  storm  water  permit  (see 

§  122.35(b)  of  this  chapter);  and 

(6)  You  are  encouraged  to  use  a  brief 
(e.g.,  two  page)  reporting  format  to 
facilitate  compiling  and  analyzing  data 
from  submitted  reports  imder 

§  122.34(f)(3)  of  this  chapter.  EPA  will 
develop  a  model  form  for  this  purpose.) 

[FR  Doc.  98-180  Filed  1-8-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Financing  Adminiatration 

42  CFR  Part  411 
[HCFA-19p2-IFq 
RIN:  0938-Ai38 

Medicare  Program;  Phyaicians' 
Referrata;  Isauance  of  Adviaory 
Opiniona 

AOBCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  incorporates  into  HCTA's 
regulations  the  provisions  of  section 
1877(g)(6)  of  the  Social  Security  Act  (the 
Act),  as  added  by  section  4314  of  the 
Balanced  Budget  Act  of  1997.  Section 
1877(g)(6)  requires  that  the  Secretary 
issue  written  advisory  opinions  to 
outside  parties  concerning  whether  the 
referral  of  a  Medicare  patient  by  a 
physician  for  certain  designated  health 
services  (other  than  clinical  laboratory 
services)  is  prohibited  imder  the 
physician  referral  provisions  in  section 
1877  of  the  Act.  Section  1877  not  only 
prohibits  certain  referrals  under  the 
Medicare  program,  but  also  affects 
Federal  financial  participation 
payments  to  States  imder  the  Medicaid 
program  for  medical  assistance 
consisting  of  designated  health  services 
furnished  as  the  result  of  certain 
physician  referrals.  This  final  rule  sets 
forth  the  specific  procedures  HCFA  will 
use  to  issue  advisory  opinions. 
EFFECTIVE  DATES:  The  regulations  are 
effective  January  9. 1998. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address  as  provided  below, 
no  later  than  5  p.m  on  March  10. 1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1902-IFC,  P.O.  Box  26688.  BalUmore. 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  tire  following 
addresses: 
Room  30&-G,  Hubert  H.  Hiunphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201.  or 
Room  C5-09-26.  7500  Security 

Boulevard.  Baltimore,  MD  21244- 

1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  hcfial902ifc.hcfa.gov.  E-mail 


comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Because  of  staffing 
and  resource  limitations,  we  caimot 
accept  comments  by  facsimile  (FAX) 
transmission.  In  commenting,  please 
refer  to  file  code  HCFA-1902-IFC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  3G^-C  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  fix)m  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documoits,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Doounents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
Ubraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
onhne  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  hiformation  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Doounents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov.  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais.  then  log  in  as  guest 
(no  password  required). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer  (410)  786-4620. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Legislative  history  of  section  1877 

Section  6204  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA'89), 
Public  Law  101-239,  enacted  on 
December  19, 1989,  added  section  1877 
to  the  Social  Seciuity  Act  (the  Act). 
(Unless  we  indicate  otherwise,  all 
references  in  this  document  to  sections 
of  the  law  are  references  to  the  Act.)  In 
general,  section  1877  as  it  read  under 
OBRA'89  provided  that,  if  a  physician 
(or  an  inunediate  family  member  of  a 
physician)  had  a  financial  relationship 
with  a  clinical  laboratory,  that  physician 
could  not  make  a  referral  to  the 
laboratory  for  the  furnishing  of  clinical 
laboratory  services  for  which  Medicare 
might  otherwise  pay.  It  also  provided 
that  the  laboratory  could  not  present  or 
cause  to  be  presented  a  Medicare  claim 
or  bill  to  any  individual,  third  party 
payer,  or  other  entity  for  clinical 
laboratory  services  furnished  uinder  the 
prohibited  referral.  Additionally,  it 
required  a  refund  of  any  amount 
collected  fi-om  an  individual  as  the 
result  of  billing  for  an  item  or  service 
furnished  under  a  prohibited  referral. 
These  provisions  were  effective  for 
referrals  made  on  or  after  January  1. 
1992. 

The  statute  defined  "financial 
relationship"  as  an  ownership  or 
investment  interest  in  the  entity 
providing  clinical  laboratory  services  or 
a  compensation  arrangement  between 
the  physician  (or  immediate  family 
member)  and  the  entity.  The  statute 
provided  a  number  of  exceptions  to  the 
prohibition.  Some  of  these  exceptions 
applied  to  both  ownership/investment 
interests  and  compensation 
arrangements,  while  other  exceptions 
applied  to  only  one  or  the  other  of  these. 
Additionally,  the  statute  imposed 
reporting  requirmnents  relating  to  a 
physician's  (or  family  member's)- 
financial  relationships  and  provided  for 
sanctions. 

Section  4207(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA'90),  Pubhc  Law  101-508, 
enacted  on  November  5, 1990,  amended 
certain  provisions  of  section  1877  to 
clarify  the  definitions  in  section 
1877(h),  alter  the  reporting 
requirements,  and  to  provide  an 
additional  exception  to  the  prohibition. 

Section  1877  was  extensively  revised 
by  section  13562  of  the  Omnibus  Budget 
ReconciUation  Act  of  1993  (OBRA'93, 
Public  Law  103-66,  enacted  on  August 
10. 1993).  It  modified  the  prior  law  to 
apply  to  referrals  for  ten  "designated 
health  services"  in  addition  to  clinical 
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laboratory  seiyjces,  modified  some 
exceptions,  anid  added  new  ones.  Some 
of  the  amendments  were  retroactively 
effective  to  )a4^ary  1, 1992,  while 
others  (such  as  the  expansion  to  the 
additional  designated  health  services) 
did  not  become  effective  until  January  1, 
1995.  Section  lj52  of  the  Social  Security 
Act  Amendments  of  1994  (SSA'94), 
Public  Law  lOSMiaz,  enacted  on 
October  31. 1994.  amended  the  list  of 
designated  services,  effective  January  1, 
1995.  It  also  cl^tnged  the  reporting 
requirements  in  section  1877(f)  and 
amended  some  of  the  effective  dates  of 
the  OBRA'93  provisions.  The  amended 
list  of  designatlekl  health  services 
includes:         [ 
•'  Clinical  lapcratory  services. 

•  Physical  therapy  services. 

•  Occupational  therapy  services. 

•  Radiology  {Services,  including 
magnetic  resoi^nce  imaging, 
computerized  «^al  tomography  scans, 
and  ultrasound  services. 

•  Radiation  tlierapy  services  and 
supplies.  I  \ 

•  Durable  mMical  equipment  and 
suppUes.  j 

•  Parenteral  i^nd  enteral  nutrients, 
equipment,  and  supplies. 

•  Prosthetics,  orthotics,  and 
prosthetic  devides  and  supplies. 

•  Home  health  services. 

•  Outpatient  prescription  drugs. 

•  Inpatient  arid  outpatient  hospital 
services.  i 

Section  136241  of  OBRA'93  extended 
aspects  of  the  relferral  prohibition  to  the 
Medicaid  progiiam,  adding  a  new 
paragraph  (s)  to  section  1903  of  the 
Social  Security|Act.  This  provision 
denies  Federal  nnancial  participation 
(FTP)  payment  liinder  the  Medicaid 
program  to  a  State  for  certain 
expenditures  foffi  designated  health 
services.  A  Statp  cannot  receive  FFP  for 
designated  health  services  furnished  to 
an  individual  ori  the  basis  of  a  physician 
referral  that  would  result  in  a  denial  of 
payment  under  jthe  Medicare  program  if 
Medicare  covernl  the  services  to  the 
same  extent  anq  lunder  the  same  terms 
and  conditions  ats  under  the  State 
Medicaid  plan.  Section  13624  also 
specified  that  th^  reporting 
requirements  in  kection  1877(f)  and  the 
civil  money  penalty  provision  in  section 
1877(g)(5)  (whidi  relates  to  reporting) 
apply  to  a  proviner  of  a  designated 
health  service  fw  which  payment  may 
be  made  under  Medicaid  in  the  same 
manner  as  they  m)ply  to  a  provider  of 
a  designated  hek  th  service  for  which 
payment  may  b«(  made  ujider  Medicare. 
Section  1903(s)  ajpplies  to  a  physician's 
referrals  made  ofif  or  after  December  31. 
1994. 


B.  Regulations  relating  to  section  1877 

On  March  11, 1992,  we  pubUshed  a 
proposed  rule  (57  FR  8588)  setting  forth 
the  self-referral  prohibition  and 
exceptions  to  the  prohibition  in  section 
1877,  as  enacted  by  OBRA*  89  and 
amended  by  OBRA  '90,  relating  to  a 
physician's  referrals  for  clinical 
laboratory  services. 

"  On  August  14, 1995,  we  published,  at 
60  FR  41914.  a  final  rule  with  comment 
period  that  incorporated  into  the 
Medicare  regulations  the  provisions  of 
section  1877  that  relate  to  the 
prohibition  on  physician  referrals  for 
clinical  laboratory  services.  The  August 
1995  final  rule  contains  revisions  to  the 
March  11, 1992,  proposal  based  on 
comments  submitted  by  the  public. 
Further,  it  incorporates  the  amendments 
and  exceptions  created  by  OBRA  '93 
and  the  amendments  in  SSA  '94  that 
relate  to  referrals  for  clinical  laboratory 
services.  It  addresses  only  those  changes 
that  had  a  retroactive  effective  date  of 
January  1, 1992;  it  does  not  incorporate 
those  modifications  to  section  1877  that 
became  effective  for  referrals  made  on  or 
after  January  1, 1995.  (Even  though  the 
August  1995  final  rule  incorporates 
OBRA  '93  and  SSA  '94  provisions,  it 
generally  only  reiterates  them  without 
interpreting  them.  We  interpreted  the 
new  provisions  only  in  a  few  instances 
in  which  it  was  necessary  to  do  so  in 
order  to  implement  the  statute  at  all.) 
We  are  publishing  elsewhere  in  this 
same  issue  of  the  Federal  Register  a 
proposed  rule  that  interprets  the 
OBRA'93  and  SSA  '94  provisions 
described  above  and  incorporates  and 
interprets  the  provisions  of  section  1877 
that  became  effective  on  January  1. 
1995.  and  concern  the  other  designated 
health  services.  This  proposed  rule  also 
addresses  the  application  of  sections 
1877  and  1903(s)  to  the  Medicaid 
program. 

C.  Advisory  Opinions:  Section  4314  of 
Public  Law  105-33 

Section  4314  of  the  Balanced  Budget 
Act  of  1997.  Public  Law  105-33, 
enacted  on  August  5. 1997.  added 
section  1877(g)(6)  to  the  Act.  This 
provision  requires  that  the  Department 
provide  additional  formal  guidance  to 
outside  parties  regarding  the  application 
of  the  physician  referral  statute. 

Section  1877(g)(6)(A)  requires  that  the 
Secretary  issue  written  advisory 
opinions  concerning  whether  a  referral 
relating  to  designated  health  services 
(other  than  clinical  laboratory  services) 
is  prohibited  under  the  provisions  in 
section  1877.  This  paragraph  states  that 
each  advisory  opinion  issued  by  the 
Secretary  will  be  binding  on  the 


Secretary  and  the  party  or  parties  who 
requested  the  opinion. 

Section  1877(g)(6)(B)  requires  the 
Secretary,  in  issuing  physician  referral 
advisory  opinions,  to  apply  the  rules  in 
paragraphs  (b)(3)  and  (4)  of  section 
1128D  of  the  Act.  to  the  extent 
practicable.  Section  1128D  was  added  to 
the  Act  by  section  205  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996.  Public  Law 
104-191,  effective  August  21. 1996.  It 
requires  the  Secretary,  in  consultation 
with  the  Attorney  General,  to  issue 
written  advisory  opinions  to  particular 
parties  on  certain  specified  matters 
involved  in  applying  the  anti-kickback 
statute  in  section  1128B(b)  of  the  Act, 
the  safe  harbor  provisions  in  42  CFR 
1001.952,  as  well  as  other  health  care 
fraud  and  abuse  sanctions  handled  by 
the  Office  of  Inspector  General  (OIG). 

Section  1128D(b)(3)(A)  prohibits  the 
OIG  in  its  advisory  opinions  from 
addressing  whether  fair  market  value 
will  be  or  was  paid  or  received  for  any 
goods,  services,  or  property.  Section 
1128D(b)(3)(B)  prohibits  the  OIG  from 
addressing  whether  an  individual  is  a 
bona  fide  employee  within  the 
requirements  of  section  3121(d)(2)  of  the 
Internal  Revenue  Code  of  1986.  As 
noted  above,  HCFA  is  required  to  apply 
these  provisions  "to  the  extent 
practicable."  We  are  incorporating  these 
provisions  in  their  entirety  into  our  own 
advisory  opinion  rules. 

Section  1128D(b)(4)(A)  states  that  the 
OIG  advisory  opinions  are  binding  on 
the  Secretary  and  the  party  or  parties 
requesting  the  opinion.  Section 
112aD(b)(4)(B)  provides  that  if  a  party 
fails  to  seek  an  advisory  opinion,  this 
fact  may  not  be  introduced  into 
evidence  to  prove  that  the  party 
intended  to  violate  the  provisions  of 
sections  1128.  1128A,  or  1128B.  We  are 
also  required  to  apply  these  provisions 
"to  the  extent  practicable."  We  are 
incorporating  section  1128D(b)(4)(B)  in 
its  entirety.  However,  we  are  not 
incorporating  section  1128D(b)(4)(A) 
because  we  believe  that  it  is  redundant 
with  our  own  advisory  authority  in 
section  1877(g)(6)(A).  This  provision 
states  that  each  advisory  opinion  issued 
by  the  Secretary  will  be  binding  on  the 
Secretary  and  on  the  party  or  parties 
requesting  the  opinion. 

Section  1877(g)(6)(B)  also  requires  us 
to  take  into  account  the  regulations 
promulgated  by  the  OIG  to  cover 
advisory  opinions,  issued  by  the  OIG 
under  the  authority  of  section 
1128D(b)(5).  We  believe  that  "take  into 
account"  means  that  we  should  use  the 
OIG  regulations  as  our  model,  but  that 
we  are  not  bound  to  follow  them.  We 
have  attempted  to  follow  the  OIG 
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regulations  as  closel}r,as  possible  in 
each  instance  in  which  we  believed  that 
it  was  reasonable  to  do  so. 

Section  1128D(b)(5)(A)  states  that  the 
OIG's  regulations  must  provide  for — 

•  The  procedure  to  be  followed  by  a 
party  applying  for  an  advisory  opinion; 

•  The  proceduire  to  be  followed  by  the 
Secretary  in  responding  to  a  request  for 
an  advisory  opinion; 

•  The  interval  in  which  the  Secretary 
will  respond; 

•  The  reasonable  fee  to  be  charged  to 
the  party  requesting  an  advisory 
opinion;  and 

•  The  manner  in  which  advisory 
opinions  will  be  made  available  to  the 
public. 

Under  section  1128D(b)(5)(B).  the  OIG 
is  required  to  issue  an  advisory  opinion 
to  a  party  by  not  later  than  60  days  after 
receiving  the  request  for  the  opinion 
and  to  charge  the  requesting  party  a  fee 
that  is  equal  to  the  costs  the  Secretary 
incurs  in  responding  to  the  request. 

The  OIG's  procedures  for  advisory 
opinions  are  set  forth  in  42  CFR  part 
1008.  They  were  published  as  an 
interim  final  rule  with  comment  period 
on  February  19. 1997  (62  PR  7350).  In 
section  m.  of  this  preamble,  we  discuss 
each  of  the  elements  required  by  section 
1128D(b)(5)(A)  (for  the  OIG's 
regulations).  Many  of  our  procedures  are 
based  on  those  articulated  in  the  OIG 
regulations. 

n.  Provisions  of  the  Interim  Final  Rule 
with  Coounent  Period 

A.  Overview  of  the  advisory  opinion 
requirement 

This  interim  final  rule  with  comment 
p>eriod  creates  regulations  at  sections 
411.370  through  411.389  that  estabUsh 
procedures  for  the  advisory  opinions 
described  in  section  1877(g)(6).  These 
advisory  opinions  will  provide  the 
pubUc  with  meaningful  advice 
regarding  whether,  based  on  specific 
facts,  a  physician's  referrals  for  a 
designated  health  service  (other  than  a 
clinical  laboratory  service)  are 
prohibited  by  the  referral  provisions  in 
section  1877.  The  advisory  opinion 
process  will  be  meaningful  to  any 
parties  who  are  interested  in  learning 
whether  a  particular  business 
arrangement  involving  a  physician  (or  a 
physician's  immediate  family  member) 
will  result  in  the  physician  being 
prohibited  from  making  certain  referrals 
under  the  Medicare  program.  This 
process  also  could  prove  significant  to 
parties  who  are  interested  in  the  status 
of  a  physician's  referrals  luider  the 
Medicaid  program.  That  is  because  the 
FFP  provision  in  section  1903(s)  of  the 
Act  depends  upon  whether  a 


physician's  referrals  would  be 
prohibited  under  the  Medicare  rules  if 
the  Medicare  program  covered  a 
designated  health  service  in  the  same 
maimer  as  it  is  covered  under  the  State 
Medicaid  plan. 

In  an  advisory  opinion,  we  will 
restate  the  material  facts  known  to  us, 
present  our  analysis,  and  provide 
conclusions  about  how  we  believe  the 
law  applies  to  the  facts  presented.  We 
will  base  our  analysis  on  our 
interpretation  of  the  provisions  in 
section  1877. 

Section  1877(g)(6)  requires  advisory 
opinions  only  on  the  issue  of  whether 
a  referral  relating  to  designated  health 
services  (other  than  clinical  laboratory 
services)  is  a  prohibited  referral  under 
section  1877.  If  a  physician  has  an 
unexcepted  financial  relationship  with 
an  enti^,  as  defined  by  the  statute  and 
our  regulations,  then  that  physician's 
referrals  for  designated  health  services 
for  a  Medicare  patient  would  be 
prohibited,  regardless  of  the  intent  of 
any  of  the  parties  involved  in  the 
arrangement.  Thus,  our  advisory 
opinions  will  be  fact-based,  and  will 
contain  no  discussions  about  what  we 
believe  the  parties  knew  when  they 
entered  into  the  arrangement  or  what 
they  may  have  intended. 

While  section  1877  is  primarily  a 
payment  ban  that  is  effective  regardless 
of  the  intent  of  the  parties  involved, 
there  are  additional  sanctions  under 
section  1877(g)(3)  and  (g)(4)  that  include 
elements  of  knowledge  or  intent. 
Section  1877(g)(4),  in  fact,  imposes  a 
penalty  for  certain  referrals  that  might 
not  otherwise  be  prohibited,  if  the 
parties  involved  in  an  arrangement  have 
a  particular  purpose  in  mind.  This 
provision  applies  to  any  physician  or 
other  entity  that  enters  into  an 
arrangement  or  scheme  (such  as  a  cross- 
referral  arrangement)  that  the  physician 
or  entity  knows  or  should  know  has  a 
principal  purpose  of  ensiu-ing  referrals 
by  the  physician  to  a  particular  entity 
that,  if  the  physician  directly  made 
referrals  to  that  entity,  would  be  in 
violation  of  section  1877.  Sanctions 
under  this  provision  include  potentially 
significant  civil  money  penalties  and 
possible  exclusion  from  the  Medicare 
and  other  health  care  programs.    .  ^ 

We  do  not  believe  tnat  section 
1877(g)(6)  requires  us  to  express  any 
opinion  about  what  the  parties  to  an 
arrangement  knew  or  intended,  for 
purposes  of  any  of  the  sanctions  in 
section  1877(g)  (3)  and  (4).  Even  if  we 
wished  to  conunent  on  any  intent-based 
aspect  of  the  referral  provisions,  we 
believe  that  it  is  not  practical  for  us  to 
make  an  independent  determination  of 
.the  subjective  intent  of  the  parties  based 


only  upon  written  materials  that  have 
been  submitted  by  the  requestor.  While 
we  expect  requestors  to  submit 
complete  written  descriptions  of  their 
arrangements  and  transactions,  along 
with  relevant  portions  of  documents, 
these  materials  do  not  afford  a 
satisfactory  basis  upon  which  we  could 
make  a  reliable  determination  of 
subjective  intent. 

Section  1877(g)(6)(A)  states  that  an 
advisory  opinion  shall  be  binding  on  the 
Secretary  and  on  the  party  or  parties 
requesting  an  opinion.  It  is  also  oiu* 
view  that  an  advisory  opinion  may 
legally  be  relied  upon  only  by  the 
requestors. 

We  believe  that  advisory  opinions  are 
capable  of  being  misused  by  persons 'not 
a  party  to  the  transaction  in  question  in 
order  to  inappropriately  escape  liability. 
Advisory  opinions  are  intended  only  to 
address  the  &cts  of  a  particular 
arrangement.  A  third  party  may 
implement  an  arrangement  that  appears  ' 
similar  to  the  arrangement  described  in 
the  advisory  opinion,  but  the  third  party 
may  introduce  additional  factors  that 
may  make  a  difference  in  the  outcome 
of  an  advisory  opinion. 

As  set  forth  below,  this  interim  final 
rule  with  comment  period  has  been 
developed  primarily  to  address  the 
following  issues: 

•  The  procedure  to  be  followed  by  a 
party  applying  for  an  advisory  opinion. 

•  The  procedure  we  will  follow  in 
responding  to  a  request. 

•  The  interval  within  in  which  we 
will  respond  to  a  request  for  an  advisory 
opinion. 

•  The  reasonable  fee  we  will  charge 
to  the  party  requesting  tm  advisory 
opinion. 

•  The  manner  in  which  we  will  make 
advisory  opinions  available  to  the 
public. 

This  final  rule  with  comment  period 
does  not  address  the  substance  or  the 
content  of  advisory  opinions  issued  by 
us. 

B.  Responsibilities  of  outside  parties 
seeking  advisory  opinions 

1.  Who  can  request  an  advisory  opinion 

Any  individual  or  entity  may  submit 
a  request  to  us  for  a  written  advisory 
opinion  about  whether  a  physician's 
referral  relating  to  a  designated  health 
service,  other  than  a  clinical  laboratory 
service,  is  prohibited  under  section 
1877.  We  anticipate  that  most  requests 
will  involve  financial  relationships  that 
involve  health  care  business 
arrangements.  Therefore,  for  piuposes  of 
this  discussion,  we  will  generally  use 
the  term  "arrangement"  to  refer  to  the 
factual  circiunstances  that  are  involved 
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in  a  request  for  Ian  advisory  opinion, 
even  though  some  requests  might 
involve  facts  that  are  not  related  to  a 
business  arran^ment. 

As  indicatecfebove,  the  advisory 
opinion  procesi  is  designed  to  provide 
authoritative  guidance  to  participants  in 
particular  arrangements.  Therefore,  the 
arrangement  iii  buestion  must  either  be 
in  existence  at  t^e  time  of  the  request 
for  an  advisory  bpinion  or.  with  respect 
to  prospective  arrangements,  there  must 
be  a  good  faith  intention  to  enter  into 
the  described  ^ijrangement  in  the  near 
future.  (With  r^ipect  to  prospective 
conduct,  we  are  stating  that  the 
requestor  can  declare  the  intention  to 
enter  into  the  afirangement  contingent 
upon  receiving]  k  favorable  advisory 
opinion  from  uts  or  from  both  us  and  the 
OIG.)  T] 

Requestors  wfho  are  not  individuals 
are  required  to  disclose  certain 
ownership  infarvnation,  so  that  we  can 
check  to  ensure  that  the  matter  which  is 
the  subject  of  the  advisory  opinion 
request  is  not  uaider  current 
investigation.  Vi^  are  also  requiring  that 
requestors  infot^  us,  to  the  best  of  their 
knowledge,  about  whether  the 
arrangement  involved  in  the  request  is 
the  subject  of  am  current  investigations. 

2.  Matters  not  subject  to  an  advisory 
opinion  j ! 

As  explainedj^bove,  even  if  a  party 
requests  it,  we  ^ill  not  address  the  issue 
of  whether  fair  Hiarket  value  was,  or  will 
be,  paid  or  received  for  any  goods, 
services,  or  property  or  the  issue  of 
whether  an  indiyidual  is  a  bona  fide 
employee  within  the  requirements  of 
section  3121(d)|2)  of  the  Internal 
Revenue  Code  o^  1986. 

In  addition,  vir0  do  not  believe  that  it 
is  appropriate  tOiprovide  advisory 
opinions  to  persons  not  involved  in  the 
arrangement  in  Question.  For  example, 
we  believe  that  a  description  of  a 
competitor's  anjaingement  is  not  the 
proper  subject  m  an  advisory  opinion 
since  the  partic^jiants  to  the  particular 
transaction  would  not  be  involved  in 
the  request.  A  party  to  an  actual 
arrangement — ei^er  existing  or  about  to 
be  entered  into-j4is  in  a  position  to 
provide  full  and  complete  information 
regarding  the  facts  in  question.  By 
contrast,  third  p^ies  are  not  in  a 
position  to  provj^e  a  reliable  statement 
about  the  facts  df  a  particular 
arrangement  in  which  the  third  party  is 
not  a  participant..  In  addition,  it  is 
unclear  who  would  be  bound  by  an 
advisory  opinioiji|on  an  arrangement 
that  does  not  involve  the  requestor. 
Similarly,  we  do  not  believe  it  is 
appropriate  to  p  "i  wide  advisory 
opinions  on  hypcthetical  or  generalized 
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arrangements.  Section  1877(g)(6) 
requires  the  Secretary  to  issue  advisory 
opinions  concerning  "whether  a  referral 
relating  to  designated  health  services 
(other  than  clinical  laboratory  services) 
is  prohibited  under  this  section." 
(Emphasis  added.)  We  interpret  this 
provision  to  mean  a  specific  referral 
involving  a  physician  in  a  specific 
situation.  We  also  believe  there  are 
reasons  to  avoid  opinions  on 
generalized  arrangements.  Because  of 
the  complexity  of  the  business 
arrangements  that  exist  in  today's  health 
care  community,  physician  referral 
cases.'are  not  likely  to  be  the  same  in  all 
material  respects.  The  introduction  by  a 
party  of  any  additional  factors  cdUld 
make  a  material  difference  in  the 
resulting  opinion.  We  believe  it  would 
not  be  possible  for  an  advisory  opinion 
to  reliably  identify  all  the  possible 
hypothetical  factors  that  might  lead  to 
different  results. 

3.  Initiating  the  process  for  an  advisory 
opinion 

A  requestor  must  submit  a  written 
request  for  an  advisory  opinion  in  order 
to  initiate  the  process.  The  request  must 
clearly  and  thoroughly  present  a 
complete  description  of  the  situation 
that  is  the  subject  of  the  advisory 
opinion.  The  request  should  include  all 
facts  that  would  be  relevant  in 
determining  whether  a  particular 
situation  could  result  in  a  physician's 
referrals  being  prohibited  under  section 
1877.  To  the  extent  that  the  request 
provides  the  necessary  information  in  a 
clear  and  orderly  maimer,  we  will  be 
better  able  to  process  it. 

We  are  requiring  any  submission  to 
include  copies  of  all  relevant  documents 
or  relevant  portions  of  documents,  such 
as  financial  statements,  contracts, 
leases,  employment  agreements  and 
court  documents  (requestors  may 
withhold  irrelevant  portions),  as  well  as 
descriptions  of  any  other  arrangements 
or  relationships  that  may  affect  the 
documents  or  our  analysis.  In  addition, 
the  submission  should  include  a 
narrative  description  of  the 
arrangement.  In  making  the  request,  a 
requestor  must  include  the  identities 
(including  names  and  addresses)  of  the 
requestor  and  all  other  actual  and 
potential  parties  to  the  arrangement,  to 
the  extent  known  to  the  requestor.  In 
addition,  the  request  must  include  the 
Taxpayer  Identification  Number  (TIN)  of 
the  requestor.  The  Debt  Collection 
Improvement  Act  of  1996  (section  31001 
of  Public  Law  104-134)  requires 
agencies  to  collect  the  TIN  firom  all 
persons  or  businesses  "doing  business 
with  a  Federal  agency."  (See  31  U.S.C. 
7701(c).)  We  believe  that  requesting. 


receiving,  and  paying  for  our  work  on 
an  advisory  opinion  fits  into  the 
category  of  "doing  business  with  a 
Federal  agency."  Therefore,  a  request  for 
an  advisory  opinion  must  include  the 
TIN  of  the  requestor.  The  TIN  will  be 
used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  amounts 
arising  out  of  the  requestor's  failure  to 
render  proper  payment  for  the  advisory 
opinion.  In  addition  to  the  above 
information,  we  are  also  requiring  the 
requestor  to  identify  a  designated 
contact  person  who  will  be  available  to 
communicate  with  us. 

We  are  also  requiring  that  requestors 
make  two  certifications  as  part  of  their 
request  for  an  advisory  opinion.  If  the 
requestor  is  an  individual,  the 
individual  must  sign  the  certification:  if 
the  requestor  is  a  corporation,  it  must  be 
signed  by  the  Chief  Executive  Officer,  or 
a  comparable  officer;  if  the  requestor  is 
a  partnership,  it  must  be  signed  by  a 
managing  partner;  and,  if  the  requestor 
is  a  limited  liability  company,  the 
certification  must  be  signed  by  a 
managing  member.  The  responsible 
individual  must  certify  that  all  of  the 
information  provided  as  part  of  the 
request  is  true  and  correct,  and 
constitutes  a  complete  description  of  the 
facts  regarding  which  an  advisory 
opinion  is  being  sought,  to  the  best  of 
the  requestor's  knowledge.  If  the  request 
relates  to  prospective  conduct,  the 
regulations  state  that  the  request  must 
also  include  a  certification  mat  the 
requestor  intends  in  good  faith  to  enter 
into  the  arrangement  described  in  the 
request.  A  requestor  may  make  this 
certification  contingent  upon  receiving  a 
favorable  advisory  opinion  from  us  or 
from  both  us  and  the  OIG. 

While  all  submissions  should  include 
the  above  categories  of  information,  we 
cannot  in  these  interim  final  regulations 
provide  complete  details  on  exactly 
what  information  a  requestor  must 
provide.  We  anticipate  that  we  will 
receive  requests  that  involve  a  wide 
variety  of  business  arrangements,  some 
of  which  may  be  quite  complex.  At  a 
minimum,  any  request  must  describe 
the  entities  and  parties  involved  in  an 
arrangement,  the  specific  terms  of  the 
arrangement,  and  the  direct  or  indirect 
relationship  between  the  physician  (or  a 
physician's  immediate  relative)  and  any 
entity  that  furnishes  designated  health 
services.  Requestors  should  also  include 
any  information  they  believe 
demonstrates  that  the  arrangement 
meets  one  of  the  exceptions  to  the 
referral  prohibition. 

We  are  soliciting  public  comment  and 
input  on  any  other  types  of  infiprmation 
that  a  requestor  should  routinely 
provide  and  intend  to  address  this  point 
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further  in  any  revised  final  rulemaking. 
In  the  interim,  prior  to  submitting  a 
request  for  an  advisory  opinion,  we 
strongly  advise  that  a  requestor  contact 
us  to  inquire  about  the  information 
HCFA  will  need  to  process  a  request  of 
the  type  the  requestor  intends  to  submit. 
Inquiries  can  be  made  by  telephoning 
Joanne  Sinsheimer  at  (410)  786-4620. 
We  may,  depending  on  the  subject 
matter  of  the  inquiry,  informally 
provide  parties  with  preliminary 
questions  to  help  them  structure  their 
requests.  Our  goal  is  to  help  ensure  that 
the  requests  include  the  Dactual 
information  we  will  need  to  respond  to 
them.  Requestors  should  (but  are  not 
required  to)  answer  these  questions  in 
their  requests  for  an  advisory  opinion.  If 
the  information  we  need  is  in  the  first 
submission,  we  will  be  better  able  to 
render  a  prompt,  concise,  and 
appropriate  advisory  opinion.  We 
welcome  comments  on  this  approach. 

The  regulation  also  requires  that  a 
requestor  inform  us  about  whether  the 
parties  involved  in  the  request  have  also 
asked  for  or  are  planning  to  ask  for  an 
advisory  opinion  on  the  arrangement  in 
question  from  the  OIG  under  section 
1128D(b)  of  the  Act.  We  plan  to 
routinely  exchange  information  with  the 
OIG  on  requests  that  we  receive  and  on 
our  intended  responses.  We  plan,  in 
particular,  to  establish  a  system  that  will 
help  guarantee  adequate  coordination 
when  parties  have  asked  for  opinions 
from  both  us  and  the  OIG. 

4.  Fees  charged  to  requesting  parties 

There  is  no  express  authority  for  us  to 
charge  a  user  fee  to  individuals  who 
request  an  advisory  opinion  under 
section  4314  of  the  Balanced  Budget  Act 
of  1997.  However,  in  the  absence  of 
express  authority  for  this  particular 
purpose,  we  can  rely  on  the  authority 
for  collecting  such  a  fee  provided  by  the 
Independent  Offices  Appropriations  Act 
of  1952  (lOAA),  31  U.S.C.  9701.  That 
statute  generally  governs  Federal 
agencies'  imposition  and  collection  of 
user  fees.  In  §  9701(a),  the  Congress 
expressed  its  intent  that  each  service  or 
thing  of  value  provided  by  a 
Government  agency  to  a  person  is  to  be 
self-sustaining  to  the  extent  possible. 
Section  9701(b)  authorizes  agencies  to 
prescribe  regulations  establishing  the 
fee  for  a  service  or  thing  of  value 
provided  by  the  agency.  The  fee  must  be 
"fair"  and  based  on  the  cost  to  the 
government  of  providing  the  service  or 
thing,  the  value  of  the  service  or  thing 
to  the  recipient,  public  policy  or  interest 
served,  and  other  relevant  facts.  31 
U.S.C  97(il(b). 

In  1974,  the  Supreme  Court  ruled  that 
the  user  fee  statute  must  be  read 


narrowly  as  authorizing  not  a  "tax" 
(which  may  be  levied  only  by  Congress 
and  need  not  relate  to  benefits  bestowed 
on  the  taxpayer),  but  a  "fee"  for  a 
particular  benefit.  National  Cable 
Television  Ass'n,  Inc.  v.  United  States, 
415  U.S.  336  (1974)(FCC  had  authority 
to  impose  fees;  costs  that  inure  to  the 
public's  benefit  should  not  be  included 
in  the  fee  imposed).  In  a  companion 
case.  Federal  Power  Commission  v.  New 
England  Power  Company.  415  U.S.  345 
(1974).  the  Court  opined  that  the  Office 
of  Management  and  Budget  (OMB)  had 
properly  construed  the  user  fee  statute 
in  a  1959  circular,  which  stated  that  a 
reasonable  charge  "should  be  made  to 
each  identifiable  recipient  for  a 
measiuable  unit  or  amount  of 
government  service  or  property  bom 
which  he  derives  a  special  benefit."  Id. 
at  349.  The  OMB  Circular  A-25  was 
revised  in  1993,  and  currently  provides 
imder  the  heading  "General  policy"  that 
a  user  charge  "will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public."  58  FR  38142,  38144.  The 
language  of  ourently  applicable  OMB 
guidance  to  agencies  about  when  a 
"special  benefit"  will  be  considered  to 
accrue  for  purposes  of  imposing  a 
charge  is  virtually  identical  to  that  cited 
by  the  Court  with  approval.  Id.  at  349, 
&i.  3. 

More  recent  appellate  court  decisions 
addressing  agencies'  authority  to  impose 
user  fees  similarly  examine  the  extent  to 
which  there  is  a  "specific  service  that 
confers  a  special  private  benefit  on  an 
identifiable  beneficiary."  Seafarers  Int'l 
Union  ofN.  Am.  v.  Coast  Guard,  81  F.3d 
179, 184  (D.C.  Or.  1996)  (emphasis  in 
original).  See.  also.  Engine  Mfrs.  Ass'n 
V.  EPA.  20  F.2d  1177  (D.C.  Or.  1994) 
and  Central  &■  Southern  Motor  Freight 
Toriff  Ass'n  v.  United  States.  777  F.2d 
722  (D.C.  Qr.  1985).  We  believe  that  the 
advisory  opinions  we  must  provide 
under  section  4314  fall  squarely  into 
this  category.  That  is,  they  are  an 
"extra"  service  that  an  interested  party 
can  request  from  the  Secretary,  they 
relate  to  the  party's  own,  unique 
situation,  and  they  are  binding  on  the 
Secretary  and  the  requesting  party 
alone,  with  no  general  application. 

Section  411.372(b)(9)  requires  that  a 
requestor  make  payment  for  an  advisory 
opinion  directly  to  us.  We  believe  that 
HCFA  has  the  authority  to  both  collect 
and  retain  the  fees.  Annual 
appropriations  acts  have  since  1996 
authorized  our  retention  of  otherwise 
authorized  user  fees,  and  this  authority 
would  apply  to  all  user  fees  we  are 
authorized  to  collect.  The  retention 
language  appears  in  the  most  recent 


appropriations  act,  enacted  on 
November  13, 1997,  Public  Law  105-78, 
in  the  paragraphs  covering 
appropriations  for  our  program 
management.  This  language  states  that, 
in  carrying  out  titles  XVm  and  XIX  of 
the  Act,  the  Secretary  is  authorized  to 
use  a  specific  amoimt  of  money  that  will 
be  transferred  from  the  Federal  Hospital 
Insurance  and  the  Federal 
Supplementary  Medical  Insurance  Trust 
Funds,  togethei  with  "such  sums  as  may 
be  collected  from  authorized  user  fees 
and  the  sale  of  data,  which  shall  remain 
Available  until  expended,  *  •  *." 

Since  section  1877(g)(6)  of  the  Act 
requires  that  we  take  into  accoimt  the 
OIG  regulations  implementing  section 
1128D(b)(5),  we  have  modeled  our  user 
fee  on  the  fee  that  appears  in  those 
regulations.  Under  section 
1128D(b)(5)(A)(iv).  the  OIG  regulations 
must  provide  for  a  "reasonable  fee"  to 
be  charged  to  the  party  requesting  an« 
advisory  opinion.  Section 
1128D(b)(5)(B)(ii)  requires  that 
requestors  be  charged  a  fee  equal  to  the 
costs  incurred  by  the  Department  in 
responding  to  the  reauest. 

We  have  adopted  the  "actual  cost"  fee 
from  the  OIG  regulations.  Section 
411.375(b)  of  our  regulations  indicates 
that  in  detennining  the  actual  costs,  we 
will  factor  in  the  salary,  benefits,  and 
overhead  costs  of  policy  analysts, 
attorneys,  and  others  who  may  work  on 
analyzing  requests  and  writing  advisory 
opinions,  including  administrative  and 
supervisory  support  for  these 
individuals.  Because  we  expect  that 
requests  may  range  widely  in  their 
complexity,  we  do  not  believe  it  is 
possible  to  calculate  or  accurately 
estimate  the  cost  of  providing  an 
advisory  opinion  in  advance.  In  fact,  the 
OIG  has  interpreted  section 
1128D(b)(5)(B)(ii}  to  require  a  fee  that 
represents  the  actual  costs  that  it  has 
incurred  in  processing  each  individual 
request.  We  are  also  reflecting  this 
concept  in  our  regulations. 

We  have  included  in  our  regulations 
the  OIG's  requirement  that,  once  the 
advisory  opinion  process  is  complete^ 
either  because  we  have  issued  the 
opinion  or  the  request  has  been 
withdrawn,  the  requestor  is  responsible 
for  paying  an  amount  equal  to  the  costs 
incurred  by  the  Government  in 
responding  to  the  request. 

Although  we  cannot  reUably  project 
the  processing  costs  in  advance,  we  can 
make  broad  estimates  that  may  be  of  use 
to  prospective  requestors.  We  estimate 
that,  currently,  the  actual  cost  of 
processing  a  request,  including  salaries, 
benefits  and  overhead,  would  be 
approximately  $75  an  hour.  We  must 
include  in  oiu-  estimate  the  time  of 
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attorneys,  supervisors. 
1.  as  well  as  others  with 
snsult  on  various 


technical  staff, 
and  support  st^ 
whom  we  may 
issues. 

The  time  it  Willi  take  us  to  process  a 
request  will  detend  on  the  complexity 
of  the  request  and  the  quality  of  the 
submission.  Simple  requests  might  only 
take  a  few  houis.  For  example,  a  request 
concerning  whether  a  physician  can 
refer  patients  to  his  wife,  who  works  for 
a  physical  ther^j^y  facility,  may  take 
approximately  d  hours  to  analyze  and 
produce  a  written  opinion.  On  the  other 
hand,  a  request  [involving  the 
application  of  thb  physician  referral 
rules  to  a  large,  multi-party,  intricate 
business  arrangement  may  take  us  in 
excess  of  40  hours  to  fully  analyze  and 
produce  a  writt(  »n  advisory  opinion. 
We  believe  th^  it  is  reasonable  to 
expect  that  requests  for  an  advisory 
opinion  will,  at  present,  cost  at  least 
$250  for  initial  processing.  It  will  take 
time  for  us  to  c4i|efully  read  and  analyze 
every  request  fok-  an  advisory  opinion 
and  to  ensure  that  we  have  accurately 
understood  all  the  material  facts  in  each 
request.  Accordingly,  the  regulations 
provide  for  a  nohrefundable  payment  of 
$250  that  must  Accompany  any  request 
for  an  advisory  opinion  that  we  receive 
through  the  end  of  1998.  Once  we  have 
gained  experience  in  estimating  the 
resources  we  wiU  need  and  have 
factored  in  any  inflation  in  our  costs,  we 
may  need  to  revise  our  initial  fee 
through  a  program  issuance.  We  expect 
to  revise  the  feejrteriodically  after 
December  31, 1998. 

Because  we  do  not  believe  that  we  can 
acciuately  estimate  our  costs  in  advance 
for  a  particular  request,  we  intend  to  try 
to  accommodate  ^uestors  who  may 
want  to  limit  the  costs  of  receiving  an 
advisory  opinion.  The  regulations    .. 
provide  that  requestors  may  designate  a 
"triggering  dollat  amount"  in  their 
requests  for  an  advisory  opinion.  If  we 
calculate  that  th^  cost  of  processing  a 
request  has  reached,  or  is  likely  to 
exceed,  that  triggj^ring  amount,  we  will 
stop  processing^erequest  and 
promptly  notify  the  requestor.  The 
requestor  may  then  decide  to  either 
authorize  us  to  continue  or  withdraw 
the  request.  We  believe  we  will  be  able 
to  more  accurately  reflect  costs  in 
advance  once  we  have  gained 
experience.  In  the  interim,  this 
triggering  mecha^sm  should  be  useful 
in  helping  to  enstite  that  requestors  do 
not  pay  costs  far  in  excess  of  what  they 
expect  to  pay  wh^  they  submit  their 
reouests.  I 

Section  411.375rc)(4)  of  the 
regulations  specifically  indicates  that, 
while  a  requestor  may  withdraw  a 
request  for  an  advisory  opinion  at  any 


time,  he  or  she  will  be  responsible  for 
any  costs  we  incurred  in  processing  the 
request  before  it  was  withdrawn. 
When  we  have  completed  the 
advisory  opinion  as  discussed  below,  or 
the  requestor  has  withdrawn  the 
request,  we  will  calculate  the  total  costs 
that  we  incurred  in  processing  the 
request.  In  calculating  this  amount,  we 
will  take  into  account  any  previous 
payments  associated  with  the  request, 
such  as  the  initial  $250  fee.  and  then 
notify  the  requestor  of  the  amount  he  or 
she  still  owes.  Once  the  requestor  has 
paid  the  full  cost,  we  will  release  the 
opinion  to  the  requestor. 

We  believe  that  our  approach  for 
payment  and  release  will  be  sufficient 
for  the  vast  majority  of  requests  for 
advisory  opinions.  However,  we  also 
believe  that  we  need  an  additional 
procedure  for  cases  in  which  the  request 
will  necessitate  that  we  acquire  expert 
advice.  We  may,  for  example,  need  to 
consult  with  accountants  or  with 
business  professionals  in  order  to  better 
understand  complex  financial 
relationships. 

Because  such  expert  reviews  will 
entail  additional  time  and  expense,  we 
believe  that  we  should  treat  differently 
any  request  that  requires  outside 
consultation  rather  than  just  a  standard 
appUcation  of  the  governing  law  to  a 
given  set  of  facts.  If  we  determine  that 
we  require  an  expert  opinion,  we  will 
obtain  an  estimate  for  the  costs  of  the 
opinion  and  provide  the  requestor  with 
that  estimate.  The  requestor  may  then 
decide  to  either  pay  the  estimated  cost 
of  the  expert  review  or  withdraw  the 
request.  If  the  requestor  pays  the 
estimated  cost,  we  will  promptly  refer 
the  matter  to  the  expert  for  review.  Once 
the  outside  expert  has  provided  us  with 
the  review,  we  will  continue  the 
advisory  opinion  process  by  applying 
the  expert  evaluation  to  the  legal 
questions  at  issue.  If  the  expert 
evaluation  ultimately  costs  more  than 
the  estimated  cost,  we  will  bill  the 
requestor  for  the  additional  expense  as 
part  of  the  Department's  overall  costs  in 
responding  to  the  request.  These 
additional  costs  will  be  included  when 
we  determine  whether  we  are 
approaching  a  requestor's  "triggering 
dollar  amount." 

We  intend  to  begin  processing 
requests  as  soon  as  we  receive  them. 
However,  although  we  will  be  charging 
user  fees  for  the  cost  to  the  Government 
for  responding  to  these  requests,  we  will 
not  be  adding  staff  imtil  we  determine 
the  volume  of  requests  anj^ht* 
complexity  of  the  legal  issues  and  fact 
patterns.  Once  we  have  had  some 
experience  processing  requests  for 
advisory  opinions,  we  intend  to 


reconsider  the  method  described  in  this 
section  for  calculating  fees.  We  are 
specifically  soliciting  comments  on  our 
methodology  for  determining  costs. 

C.  HCFA  's  responsibilities 

1.  Reviewing  requests  for  advisory 
opinions 

Once  we  receive  a  request  for  an 
advisory  opinion,  we  will  promptly 
examine  it  to  determine  if  it  appears  to 
contain  sufficient  information  for  us  to 
form  the  basis  for  an  informed  advisory 
opinion.  (Generally  speaking,  a  request 
is  most  likely  to  be  sufficient  if  the 
requestor  sought  our  advice  before 
submitting  a  formal  request,  and  the 
request  contains  responses  to  any 
preliminary  questions  we  may  have 
posed  at  that  time.)  If  a  request  does  not 
appear  to  us  to  be  sufficient,  we  will 
promptly  notify  the  requestor  about  the 
additional  information  we  need.  On  the 
other  hand,  if  the  request  appears  to  be 
sufficient,  we  will  accept  the  request.  In 
all  cases,  we  will  either  ask  for 
additional  information  or  accept  the 
request  within  15  working  days  after  we 
receive  the  request.  If  we  have  requested 
additional  information  and  the 
requestor  resubmits  the  advisory 
opinion  request,  we  will  assess  the 
resubmission  within  15  working  days  to 
determine  whether  it  can  be  accepted  or 
whether  we  still  need  further 
information.  At  the  point  when  we 
accept  the  request,  we  will  notify  the 
requestor  by  U.S.  mail  of  the  date  of  our 
acceptance. 

We  believe  that  this  approach  will 
provide  us  with  a  reasonable  amount  of 
time  to  identify  requests  that  do  not 
contain  sufficient  information.  We  are 
limiting  the  time  period  for  this  initial 
assessment  in  order  to  ensure  that  we 
promptly  process  requests  that  appear  to 
be  complete.  We  are  interested  in  public 
comments  on  whether  we  have 
developed  an  appropriate  method  for 
screening  advisory  opinion  requests 
before  we  accept  them. 

Even  in  situations  in  which  we  have 
accepted  a  request,  we  reserve  the  right 
to  later  determine  that  we  need 
additional  information.  If  we  decide  that 
additional  information  is  necessary,  we 
wrill  notify  the  requestor  in  the  same 
manner  as  we  would  notify  a  requestor 
before  accepting  a  request.  The  time 
period  between  when  we  notify  the 
requestor  about  the  additional 
information  we  need  and  when  we 
receive  the  requested  information  will 
not  be  counted  as  part  of  the  time 
within  which  we  must  issue  an  opinion. 
Because  we  believe  that  we  may  need 
to  make  fact-intensive  inquiries  in  order 
to  render  many  advisory  opinions,  we 
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anticipate  tliat  we  may  need  to  request 
additional  infonnation  firom  many 
requestors.  In  responding,  the  requestor 
should  provide  us  with  the  necessary 
infonnation  and  include  with  it  a 
certification  from  the  same  individual 
who  certified  the  original  request  for  an 
advisory  opinion  (cr,  if  the  requestor  is 
an  entity,  from  an  individual  who  is  in 
a  comparable  position). 

2.  Timeframe  for  issmng  advisory 
opinions 

Section  1128D(b)(5)(B)  of  the  Act 
requires  that  the  OIG  issue  an  advisory 
opinion  within  60  days  after  it  has 
received  the  request  for  the  opinion. 
The  OIG  has  reflected  this  timeframe  in 
its  regulations  at  42  CFR  1008.43. 
Because  section  lB77(g}(6)  does  not 
impose  any  deadline,  we  have 
established  our  own  90-day  timeframe 
for  most  requests.  In  addition,  for 
requests  that  we  determine,  in  our 
discretion,  involve  complex  legal  issues 
or  highly  compUcated  fact  patterns,  we 
reserve  the  right  to  issue  an  advisory 
opinion  within  a  reasonable  timefrsmie. 
We  have  created  this  timeframe  based 
upon  our  perception  that  we  will 
receive  many  requests  for  advisory 
opinions  and  that  a  large  percentage 
will  involve  complex  fact  patterns.  This 
perception  is  based  on  the  quantity  and 
the  nature  of  phone  calls  we  have 
received,  on  a  daily  basis,  over  many 
years.  We  believe  that  the  number  of 
requests  will  be  affected  by  the  fact  that 
the  referral  provisions  in  section  1877 
apply  to  many  parties  because  they  can 
be  triggered  regardless  of  the  intent  of 
the  parties.  In  addition,  if  an 
arrangement  involves  a  physician  who 
has  a  problematic  financial  relationship 
with  an  entity  that  furnishes  designated 
health  services,  the  parties  must  know 
that  the  arrangement  meets  an  exception 
before  that  physician  can  refer.  We  have 
also  based  our  timeframe  on  staffing 
limitations. 

Although  we  will  be  charging  user 
fees  for  the  cost  to  the  Government  for 
responding  to  these  requests,  we  will 
not  be  adding  staff  until  we  determine 
the  volume  of  requests  and  the 
complexity  of  the  legal  issues  and  fact 
patterns. 

Once  we  have  had  some  experience 
processing  requests  for  advisory 
opinions,  we  intend  to  reevaluate  the 
timeframe  to  ensure  that  it  is  fair  and  to 
determine  whether  more  staff  is 
necessary.  We  are  sp)ecifically  soliciting 
comments  on  this  issue. 

We  intend  to  begin  processing 
requests  as  soon  as  we  receive  them. 
Once  we  receive  a  request  that  appears 
to  meet  all  the  submission  criteria,  we 
will  promptly  accept  the  request  and 


our  90-day  period  for  issuing  an  opinion 
will  begin.  We  will  send  the  advisory 
opinion  to  the  requestor  by  regular  U.S. 
mail  by  the  end  of  the  90-day  period 
and  once  the  requestor  has  paid  all  the 
required  fees. 

We  believe  that  imder  certain 
circumstances  the  running  of  our  90-day 
period  for  issuing  an  opinion  should  be 
tolled  (suspended).  The  suspended 
periods  will  only  reflect  time  when  we 
cannot  work  on  analyzing  the  request.  If 
we  notify  a  requestor  that  the  costs  have 
reached,  or  are  likely  to  exceed,  the 
triggering  amount  designated  by  that 
requestor,  we  will  stop  processing  the 
request  imtil  the  requestor  instructs  us 
to  continue.  Similarly,  if  we  notify  a 
requestor  of  the  need  for,  and  estimated 
cost  of,  an  outside  expert  opinion  on  a 
nonlegal  issue,  the  regulations  state  that 
we  will  stop  processing  the  request  until 
the  requestor  pays  the  estimated  cost 
and  the  outside  expert  provides  its 
opinion.  Likewise,  in  those  instances  in 
which  we  request  additional 
infonnation  from  the  requestor  that  we 
believe  is  necessary  for  us  to  issue  the 
advisory  opinion,  we  will  stop 
processing  the  opinion  until  we  receive 
the  additional  information. 

The  time  period  for  issuing  an 
advisory  opinion  does  not  include  the 
time  after  we  notify  the  requestor  that 
the  advisory  opinion  is  complete  and 
the  requestor  must  pay  the  full  balance 
due  for  the  cost  of  the  opinion. 

While  we  intend  to  issue  advisory 
opinions  within  90  days  of  receiving  the 
request,  we  do  not  believe  that  the  90- 
day  time  period  should  include  delays 
in  the  processing  of  the  request  that  are 
not  within  our  control.  With  the 
exception  of  the  delay  that  occurs  while 
we  wait  for  a  necessary  outside  expert 
opinion,  all  of  the  possible  events  that 
can  suspend  the  period  are  imder  the 
exclusive  control  of  the  requestor.  We 
believe  that  for  the  vast  majority  of 
advisory  opinion  requests,  the  90-day 
period  will  only  be  suspended  for  those 
periods  during  which  the  requestor  has 
not  paid  a  required  fee  or  has  not 
provided  the  information  we  need  to 
process  the  request. 

We  will  issue  an  advisory  opinion  to 
the  requestor  after  we  have  considered 
the  complete  description  of  all  the  facts 
the  requestor  has  provided  to  us.  In  the 
opinion,  we  will  restate  the  material 
facts  known  to  us,  present  our  analysis, 
and  provide  conclusions  about  how  we 
believe  the  law  applies  to  the  facts 
presented  to  us. 

3.  DisseminflRon  of  advisory  opinions 

Section  1128D(b)(5)(A)(v)  requires 
that  the  OIG's  regulations  describe  the 
manner  in  which  advisory  opinions  will 


be  made  available  to  the  public.  We 
have  adopted  the  OIG's  policy  as 
follows:  As  set  forth  in  §  411.384(b)  of 
these  regulations,  once  we  issue  an 
advisory  opinion  to  a  requestor,  we  will 
promptly  make  a  copy  of  that  opinion 
available  for  public  inspection  (in  Room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC  (phone:  202r690- 
7890))  during  our  normal  hours  of 
operation  and  on  our  web  site  (http:// 
www.hcfa.gov/regs/aop/).  We  also 
anticipate  that  commercial  publishers 
and  trade  groups  are  likely  to  make 
advisory  opinions  widely  available  to 
interested  members  of  the  public.  We 
welcome  public  comments  and 
additional  suggestions  about 
disseminating  advisory  opinions  to  the 
public. 

We  will  make  available  documents 
that  are  related  to  a  request  for  an 
advisory  opinion  and  have  been 
submitted  to  us  and  any  related  internal 
government  documents,  to  the  extent  we 
are  required  to  do  so  by  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
If  a  requestor  provides  information  it 
believes  is  not  subject  to  disclosure 
under  FOIA,  such  as  items  that  the 
requestor  believes  are  trade  secrets  or 
privileged  and  confidential  commwcial 
or  financial  information,  the  requestor 
should  identify  this  information  in  the 
manner  described  in  45  CFR  5.65  (c) 
and  (d).  The  requestor's  assertions  about 
the  nature  of  the  information,  however, 
are  not  controlling. 

In  addition,  although  a  dociunent  may 
be  exempt  from  disclosure  under  FOIA, 
facts  reflected  in  that  document  may 
become  part  of  the  advisory  opinion  that 
HCFA  will  provide  to  the  public.  We 
will  describe  the  material  facts  of  the 
arrangem«it  in  question  in  the  body  of 
each  advisory  opinion,  which  will  be 
made  fully  available  to  the  public.  To 
the  extent  that  it  may  be  necessary  to 
reveal  specific  facts  that  could  be 
regarded  as  confidential  information,  we 
believe  we  have  the  authority  to  do  so 
under  sections  1106(a)  and  1877(g)(6)  of 
the  Act.  We  do  not  intend  to  release  any 
such  facts  unless  we  believe  it  is 
necessary  to  do  so. 

4.  Rescission  of  an  advisory  opinion 

Section  411.382  reserves  our  right  to 
rescind  or  revoke  an  advisory  opinion 
after  we  issue  it,  in  limited 
circumstances.  For  example,  we  can 
rescind  an  opinion  if  we  learn  after 
issuing  it  that  the  anangement  in 
question  may  lead  to  fraud  and  abuse. 
In  such  a  situation,  we  will  notify  the 
requestor  that  we  have  rescinded  and 
make  the  notice  available  to  the  same 
extent  as  an  advisory  opinion.  The 
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requestor  woijd|cl  not  be  subject  to 
sanctions  for  any  actions  it  took  prior  to 
the  notice  of  rescission,  if  the  requestor 
relied  in  good  ijaiith  on  the  advisory 
opinion  (unless  we  establish  that  the 
requestor  failed  ilo  provide  us  with 
material  information  when  it  submitted 
the  request  for  the  opinion)  and  where 
the  parties  proiWptly  discontinue  the 
action  upon  redeiving  notice  that  we 
have  rescinded  or  revoked  our  approval. 
We  would  also  allow  the  parties  to 
discontinue  the!  Action  within  what  we 
believe  is  a  reas  tenable  "wind  down" 
period,  if  we  believe  that  the  business 
arrangement  is  one  that  cannot  be 
discontinued  i^ifnediately.  We  are 
specifically  soliciting  comments  on 
whether  this  approach  reasonably 
balances  the  Government's  need  to 
ensure  that  advj^ry  opinions  are  legally 


correct  and  the 
finality 


requestor's  interest  in 


5.  Scope  and  efi^ct  of  advisory  opinions 

Section  411.3  gJ?  of  these  regulations 
addresses  the  stjc^pe  and  effect  of 
advisory  opinions.  When  we  issue  an 
advisory  opinion  under  this  process,  it 
is  legally  binding  on  the  Department 
and  the  requestc^r.  but  only  with  respect 
to  the  specific  cbtiduct  of  the  particular 
requestor.  Sectiin  1877(g)(6)(A}  requires 
only  that  an  advji^ory  opinion  issued  by 
the  Secretary  bejttinding  upon  the 
Secretary  and  th^  party  or  parties 
requesting  the  opinion.  In  light  of  this 
provision,  the  Deipartment  is  not  legally 
bound  with  respect  to  the  conduct  of  a 
third  party,  eveij  |if  the  conduct  of  that 
party  appears  similar  to  the  conduct  of 
the  requestor.  Tklis,  under  these 
regulations,  no  third  parties  are  bound 
by  nor  may  theyi  fely  upon  an  advisory 
opinion.  Each  aqyisory  opinion  will 
apply  legal  standards  to  a  set  of  facts 
involving  certain  known  persons  who 
provide  specific  j^atements  about  key 
factual  issues.  A  third  party  may  create 
a  look-alike  arrangement,  but  any 
addi^onal  charadteristics  could  lead  to 
an  unfavorable  opinion.  Therefore,  by 
their  very  nature^  advisory  opinions 
cannot  be  applied  generally. 

We  believe  that  even  if  a  party  has 
received  a  favorql^le  advisory  opinion 
ft-om  us  regarding!  a  particular 
arrangement,  the  Govenunent  is  not 
totally  prevented  jErom  commencing  an 
action  against  a  pirty  to  that 
arrangement.  Fofl  Example,  this  could 
occur  if  a  requestor  has  failed  to 
disclose  a  material  fact.  In  any  such 
action  under  sectijons  1128, 1128A  or 
1128B  of  the  Act|  an  individual  or  entity 
who  has  requestejd  and  received  an 
advisory  opinion  h"om  us  regarding  the 
arrangement  in  question  may  seek  to 


introduce  the  advisory  opinion  into 
evidence  in  the  proceeding. 

QI.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  9&-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses.  For  purposes  of  the 
RFA,  most  hospitals,  and  most  other 
providers,  physicians,  and  health  care 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  rule  establishes  procedures  for 
us  to  receive,  review,  and  respond  to 
requests  for  advisory  opinions  on  the 
issue  of  whether  a  physician's  referrals 
for  certain  designated  health  services 
are  prohibited  under  section  1877  of  the 
Social  Security  Act.  This  rule  does  not 
address  the  substance  of  section  1877 
nor  the  substance  or  content  of  the 
advisory  opinions  we  may  issue  in  the 
future.  Any  effect  an  advisory  opinion 
may  have  on  the  behavior  of  health  care 
providers  is  the  resuU  of  the  substantive 
content  of  section  1877  and  of  the 
advisory  opinions  themselves,  and  not 
this  rule. 

Parties  interested  in  advisory  - 
opinions  will  incur  certain  costs  in 
requesting  the  opinions.  However,  it  is 
the  law  that  allows  us  to  require  that 
requestors  f)ay  cost-based  fees  for 
advisory  opinions.  This  rule  merely  lays 
out  procedures  for  paying  the  costs. 
Estimated  number  of  respondents: 
Many  individuals  and  entities  that 
provide  certain  designated  health 
services  that  may  be  paid  for  by 
Medicare  or  Medicaid  could  potentially 
have  questions  regarding  the  referral 
provisions  in  section  1877. 

We  estimate  that,  within  the  last  year, 
we  received  an  average  of  eight 


telephone  calls  each  day  regarding  the 
physician  self-ref6rral  provisions.  We 
believe  that  some  percentage  of  calls 
involved  issues  and  situations  about 
which  the  callers  would  be  unlikely  to 
request  written  advisory  opinions. 
Nevertheless,  we  believe  that  we  can 
use  the  niunber  of  inquiries  as  a  basis 
for  estimating  the  number  of  requests 
we  are  likely  to  receive  for  advisory 
opinions.  Using  this  basis,  we  estimate 
that  200  physicians,  health  care  entities, 
and  other  entities  or  individuals  will 
request  advisory  opinions  within  the 
first  year  following  publication  of  this 
rule.  We  also  anticipate  that  the  number 
of  requests  will  decline  in  subsequent 
years,  unless  there  are  significant 
changes  in  the  law.  The  costs  to  these 
requestors  will  vary  depending  on  the 
complexity  of  each  request.  Compared, 
however,  to  the  costs  of  seeking  private 
legal  advice,  we  believe  that  the  fees 
charged  for  our  review  will  not  be 
substantial,  and  in  many  cases  will  not 
exceed  the  $250  minimum  payment. 

Obviously,  the  actual  number  of 
requests  could  be  larger  since,  for  the 
first  time,  formal  written  opinions  are 
available.  Conversely,  the  numbers 
could  be  smaller  for  a  combination  of 
many  unquantifiable  reasons,  such  as 
the  desire  not  to  subject  an  arrangement 
to  official  scrutiny. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  if  a  rule  has  a 
significant  economic  effect  on  a 
substantial  number  of  small  businesses, 
the  Secretary  must  specifically  consider 
the  effects  of  the  rule  on  small  business 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 
As  stated  above,  this  rule  does  not 
address  the  substance  of  section  1877  of 
the  Act  or  the  substance  of  advisory 
opinions  that  may  be  issued  in  the 
future.  It  describes  the  process  by  which 
an  individual  or  entity  may  receive  an 
opinion  about  how  section  1877  applies 
to  particular  business  practices.  The 
aggregate  economic  impact  of  this 
rulemaking  on  small  business  entities 
should,  therefore,  be  minimal. 

Thus,  we  have  concluded,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities,  and  that  a  regulatory 
flexibility  analysis  is  not  required  for 
this  rulemaking. 

In  accordance  with  the  provisions  of 
E.O.  12866,  this  regulation  was 
reviewed  by  the  Office  of  Management 
and  Budget. 
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rv.  Authority  for  an  Interim  Final  Rule 
with  Qmunent  Period,  and  Waiver  of 
Delayed  Effective  Date 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  prop>osed  rule.  That  rule  would  have 
included  a  reference  to  the  legal 
authority  under  which  we  are  proposing 
it.  and  the  terms  and  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  Further, 
we  generally  provide  for  final  rules  to  be 
effiective  no  sooner  than  30  days  after 
the  date  of  publication  unless  we  find 
good  cause  to  waive  the  delay. 

In  order  to  implement  the  provisions 
in  section  1877(g)(6)  in  a  timely  manner, 
section  1877(g)(6)(C)  gives  us  the 
authority  to  promulgate  regulations  that 
take  e^ect  on  an  interim  basis  after 
notice  and  pending  opportimity  for 
public  comment.  We  have  chosen  to 
exercise  this  authority  for  the  following 
reasons.  We  believe  that  the  statutory 
requirement  that  we  accept  requests  for 
advisory  opinions  that  are  submitted  on 
or  after  November  4, 1997.  makes  it 
imi>erative  that,  by  that  date,  we  have  in 
place  specific  procedures  to  address 
how  we  will  receive  and  process 
advisory  opinion  requests.  It  would  be 
contrary  to  the  public  interest  for  us  to 
receive  and  process  advisory  opinions 
without  first  setting  forth  procedural 
guidelines.  We  also  believe  that  the  60- 
day  period  for  public  comment 
established  by  this  interim  final  rule 
will  protect  the  public's  interest  in  this 
rulemaking,  while  providing  us  with 
additional  input  and  recommendations, 
without  unduly  delaying  the  advisory 
opinion  process.  We  are  therefore 
publishing  the  advisory  opinion 
procediu'es  as  an  interim  final  rule  with 
comment  period.  We  also  find  that  for 
good  cause  it  would  be  against  the 
public  interest  to  delay  the  effective 
date  of  this  rule.  We  will  respond  to  all 
appropriate  and  relevant  public 
comments  that  we  receive  during  the 
60-day  comment  period,  and  we  will 
make  any  necessary  revisions  to  these 
^regulations  through  a  revised  final  rule. 

V.  Collection  of  Information 
Requirements 

In  order  to  provide  appropriate 
advisory  opiiiions,  we  will  need  certain 
information  from  the  parties  who 
request  advisory  opinions.  Sections 
411.372,  411.373,  and  411.378  of  this 
interim  final  rule  contain  information 
collection  requirements  that  require 
approval  by  OMB.  We  are  required  to 
solicit  public  comments  under  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  Specifically. 


comments  are  invited  on  (1)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

We  are  requesting  an  emergency 
review  of  this  inteijm  final  rule  with 
comment  period.  In  compliance  with 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are 
submitting  to  OMB  the  collection  of 
information  requirements  described 
below  for  emergency  review.  We  are 
requesting  an  emergency  review  because 
the  collection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  limits  under  OMB's 
regulations  at  5  CFR  part  1320,  to  ensure 
compliance  with  section  1877(g)(6)(D) 
of  the  Act,  which  was  added  by  section 
4314  of  the  Balanced  Budget  Act  of 
1997.  Section  1877(g)(6)(D)  requires  us 
to  respond  to  requests  for  advisory 
opinions  that  are  submitted  after 
November  3. 1997.  We  cannot 
reasonably  comply  with  normal 
clearance  procedures  because  of  the 
statutory  deadline^nd  public  harm  is 
likely  to  result  if  the  agency  cannot 
provide  for  advisory  opinions. 

We  are  providing  a  3-day  public 
comment  period  from  the  date  of 
publication  of  this  interim  final  rule, 
with  OMB  review  and  approval  4  days 
from  the  date  of  publication,  and  a  180- 
day  approval.  During  this  180-day 
period,  we  will  publish  a  separate 
Federal  Register  notice  announcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Title:  HCFA  Advisory  Opinion 
Procedure. 

Summary  of  the  collection  of 
information:  Section  4314  of  Public  Law 
105-^33,  in  establishing  section 
1877(g)(6)  of  the  Act,  requires  the 
Department  to  provide  advisory 
opinions  to  the  public  regarding 
whether  a  physician's  referrals  for 
certain  designated  health  services  are 
prohibited  under  the  other  provisions  in 
section  1877  of  the  Act.  These 
regulations  provide  the  procedures 
under  which  members  of  the  public  may 
request  advisory  opinions  from  HCFA. 
Because  all  requests  for  advisory 


opinions  are  piuely  voluntary, 
respondents  will  only  be  required  to 
provide  information  to  us  that  is 
relevant  to  their  individual  requests. 

The  following  discussion  describes 
the  aggregate  effect  of  the  collections  of 
information  included  in  the  text  of  this 
interim  final  rule. 

Respondents:  The  "respondents"  for 
the  collection  of  information  described 
in  these  regulations  will  be  self-selected 
individuals  and  entities  that  choose  to 
submit  requests  for  advisory  opinions  to 
HCFA.  We  anticipate  that  the 
respondents  will  include  health  care 
providers  of  many  types,  from 
physicians  who  are  sole  practitioners  to 
large  diversified  publicly-traded 
corporations. 

Estimated  number  of  respondents: 
200.  This  estimate  is  based  on  the 
number  of  telephone  calls  we  have 
received  regarding  the  physician  referral 
provisions. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  We  believe  that  the  bimlen 
of  preparing  a  request  for  an  advisory 
opinion  will  vary  widely  depending 
upon  the  size  and  complexity  of  the 
business  transactions  in  question.  We 
estimate  that  the  average  burden  for 
each  submitted  request  for  an  advisory 
opinion  will  be  in  the  range  of  2  to  40 
hours.  We  further  believe  that  the 
biutien  for  most  requests  will  be  closer 
to  the  lower  end  of  the  range,  with  an 
average  burden  of  10  hoxirs  per 
respondent.  Total  biuden  for  this 
proposed  information  collection  is 
estimated  to  be  2000  hoiu^. 

We  are  requiring  that  requests  for 
advisory  opinions  involve  existing 
conduct,  or  conduct  in  which  the 
requestor  intends  to  engage.  We 
anticipate  that  most  requests  will 
involve  business  arrangeipents  into 
which  the  requesting  party  intends  to 
enter.  Because  the  facts  will  relate  to 
business  plans,  we  believe  the 
requesting  party  in  many  cases  will 
already  have  collected  and  analyzed  all 
or  almost  all  of  the  information  we  will 
need  in  order  to  review  the  request. 
Therefore,  in  order  to  request  an 
advisory  opinion,  the  requestor  will 
most  likely  simply  need  to  compile  for 
our  examination  information  that  the 
requestor  has  already  collected  and 
reviewed.  In  some  cases,  however,  the 
requestor  may  need  to  expend  a  more 
significant  amount  of  time  in  order  to 
submit  information  relating  to  a 
complex  arrangement  that  involves  a 
large  number  of  parties. 

Comments  on  this  information 
collection  should  be  sent  to  both: 


opmions  ar 
individual  i 
written  adv 
concerning 
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Health  Care  Finjiicing  Administration, 
Office  of  Infonnation  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Attn: 
HCFA-1902-iIFC.  Room  C2-26-17, 
7500  Securitjj  boulevard,  Baltimore, 
MD21244-18S0 
and         U 

Allison  Herron  ^ydt,  HCFA  Desk 
Officer,  Offictjof  Management  and 
Budget,  Rooni  110235.  New  Executive 
Office  Building,  725  17th  Street,  ^W, 
Washington,  DC.  205D3. 
You  may  also]  fax  comments  on  these 

paperwork  reduicttion  requirements  to 

the  Health  Care  Financing 

Administration  at  (410)  786-1415  and  to 

Ms.  Eydt  at  (202)  395-6974.  All 

comments  shoi'l^  refer  to  file  code 

HCFA-1902-IFCi 
To  be  consideied,  you  must  submit 

comments  on  thiase  paperwork 

reduction  requiWments  to  the 

individuals  list^  above  within  3  days 

after  this  interirt'final  rule  is  published 

in  the  Federal  RJeeister. 


List  of  Subjects  i*  42  CFR  Part  411 

Administrativjei  practice  and 
procedures,  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 


professions,  M 
Penalties 

42  CFR  part  4 
forth  below: 


caid.  Medicare, 
L  is  amended  as  set 


PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 


1.  Theauthori;  r 
continues  to  rea<  I 


Authority:  Sees. 
Social  Security  Ac : 
1395hh). 

2.  Sections  41 : 
4ri.375,  411.377 
411.382,411.384, 
411.389  are  addqc 
as  follows: 


citation  for  part  411 
as  follows: 


1102  and  1871  of  the 
[42  U.S.C.  1302  and 

370,411.372,411.373, 
through  411.380, 
and  411.386  through 
to  subpart  J  to  read 


S  411 .370    Adviso^  opinions  relating  to 
physician  referralf. 

(a)  Period  durih  g  which  HCFA  will 
accept  requests.  The  provisions  of 
§§411.370  through  411.389  apply  to 
requests  for  adviibry  opinions  that  are 
submitted  to  HCFA  after  November  3, 
1997,  and  before  August  21,  2000,  and 
to  any  requests  submitted  diuing  any 
other  time  period  during  which  HCFA 
is  required  by  laWlto  issue  the  advisory 
opinions  described  in  this  subpart. 

(b)  Matters  that  qualify  for  advisory 
opinions  and  wh6\may  request  one.  Any 
individual  or  entfiy  may  request  a 
written  advisory  b  pinion  from  HCFA 
concerning  whetJ  i  sr  a  physician's 


referral  relating  to  designated  health 
services  (other  than  clinical  laboratory 
services)  is  prohibited  und»  section 
1877  of  the  Act.  In  the  advisory  opinion, 
HCFA  determines  whether  a  business 
arrangement  described  by  the  parties  to 
that  arrangement  appears  to  constitute  a 
"financial  relationship"  (as  defined  in 
section  1877(a)(2)  of  the  Act)  that  could 
potentially  restrict  a  physician's 
referrals,  and  whether  the  arrangement 
or  the  designated  health  services  at 
issue  appear  to  qualify  for  any  of  the 
exceptions  to  the  referral  prohibition 
described  in  section  1877  of  the  Act. 

(1)  The  request  must  involve  an 
existing  arrangement  or  one  into  which 
the  requestor,  in  good  faith,  specifically 
plans  to  enter.  The  planned  arrangement 
may"be  contingent  upon  the  party  or 
parties  receiving  a  favorable  advisory 
opinion.  HCFA  does  not  consider,  for 
purposes  of  an  advisory  opinion, 
requests  that  present  a  general  question 
of  interpretation,  pose  a  hypothetical 
situation,  or  involve  the  activities  of 
third  parties. 

(2)  The  requestor  must  be  a  party  to 
the  existing  or  proposed  arrangement. 

(c)  Matters  not  subject  to  advisory 
opinions.  HCFA  does  not  address 
through  the  advisory  opinion  process — 

(1)  Whether  the  fair  market  value  was, 
or  will  be,  paid  or  received  for  any 
goods,  services,  or  property;  and 

(2)  Whether  an  individual  is  a  bona 
fide  employee  within  the  requirements 
of  section  3121(d)(2)  of  the  Internal 
Reveniip  Code  of  1986. 

(d)  Facts  subject  to  advisory  opinions. 
HCFA  considers  requests  for  advisory 
opinions  that  involve  applying  specific 
facts  to  the  subject  matter  described  in 
paragraph  (b)  of  this  section.  Requestors 
must  include  in  the  advisory  opinion 
request  a  complete  description  of  the 
arrangement  that  the  requestor  is 
undertaking,  or  plans  to  undertake,  as 
described  in  §411.372. 

(e)  Requests  that  will  not  be  accepted. 
HCFA  does  not  accept  an  advisory 
opinion  request  or  issue  an  advisory 
opinion  if— 

(1)  The  request  is  not  related  to  a 
named  individual  or  entity; 

(2)  HCFA  is  aware  that  the  same,  or 
substantially  the  same,  course  of  action 
is  under  investigation,  or  is  or  has  been 
the  subject  of  a  proceeding  involving  the 
Department  of  Health  and  Human 
Services  or  another  governmental 
agency;  or 

(3)  HCFA  believes  that  it  cannot  make 
an  informed  opinion  or  could  only  make 
an  informed  opinion  after  extensive 
investigation,  clinical  study,  testing,  or 
collateral  inquiry. 

(0  Effects  of  an  advisory  opinion  on 
other  Governmental  authority.  Nothing 


in  this  part  limits  the  investigatory  or 
prosecutorial  authority  of  the  OIG,  the 
Department  of  Justice,  or  any  other 
agency  of  the  Government.  In  addition, 
in  connection  with  any  request  for  an 
advisory  opinion,  HCFA,  the  OIG,  or  the 
Department  of  Justice  may  conduct 
whatever  independent  investigation  it 
believes  appropriate. 

§411.372    Procadura  for  submitting  a 
request 

(a)  Format  for  a  request.  A  party  or 
parties  must  submit  a  request  for  an 
advisory  opinion  to  HCFA  in  writing, 
including  an  original  request  and  2 
copies.  The  request  must  be  addressed 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention: 
Advisory  Opinions,  P.O.  Box  26505, 
Baltimore,  MD  21207. 

(b)  Infonnation  HCFA  require^  with 
all  submissions.  The  request  must 
include  the  following: 

(1)  The  name,  address,  telephone 
number,  and  Taxpayer  Identification 
Number  of  the  requestor. 

(2)  The  names  and  addresses,  to  the 
extent  known,  of  all  other  actual  and 
potential  parties  to  the  arrangement  that 
is  the  subject  of  the  request. 

(3)  The  name,  title,  address,  and 
daytime  telephone  number  of  a  contact 
person  who  will  be  available  to  discuss 
the  request  with  HCFA  on  behalf  of  the 
requestor. 

(4)  A  complete  and  specific  . 
description  of  all  relevant  information 
bearing  on  the  arrangement,  including — 

(i)  A  complete  description  of  the 
arrangement  that  the  requestor  is 
undertaking,  or  plans  to  undertake, 
including:  the  purpose  of  the 
arrangement;  the  nature  of  each  party's 
(including  each  entity's)  contribution  to 
the  arrangement;  the  direct  or  indirect 
relationships  between  the  parties,  with 
an  emphasis  on  the  relationships 
between  physicians  involved  in  the 
arrangement  (or  their  inynediate  family 
members  who  are  involved)  and  any 
entities  that  provide  designated  health 
services;  the  types  of  services  for  which 
a  physician  wishes  to  refer,  and  whether 
the  referrals  will  involve  Medicare  or 
Medicaid  patients; 

(ii)  Complete  copies  of  all  relevant 
documents  or  relevant  portions  of 
documents  that  affect  or  could  affect  the 
arrangement,  such  as  personal  services 
or  employment  contracts,  leases,  deeds, 
pension  or  insurance  plans,  financial 
statements,  or  stock  certificates  (or,  if 
these  relevant  documents  do  not  yet 
exist,  a  complete  description,  to  the  best 
of  the  requestor's  knowledge,  of  what 
these  documents  are  likely  to  contain); 
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(ill)  Detailed  statements  of  all 
collateral  or  oral  understandings,  if  any; 
and 

(iv)  Descriptions  of  any  other 
arrangements  or  relationships  that  could 
affect  HCFA's  analysis. 

(5)  Complete  information  on  the 
identity  of  all  entities  involved  either 
directly  or  indirectly  in  the 
airangement,  including  their  names, 
addresses,  legal  form,  ownership 
structure,  natiue  of  the  business 
(products  and  services)  and,  if  relevant, 
their  Medicare  and  Medicaid  provider 
numbers.  The  requestor  must  also 
include  a  brief  description  of  any  other 
entities  that  could  affect  the  outcome  of 
the  opinion,  including  those  with  which 
the  requestor,  the  other  parties,  or  the 
immediate  family  members  of  involved 
physicians,  have  any  Gnandal 
relationships  (either  direct  or  indirect, 
and  as  defined  in  section  1877(a)(2)  of 
the  Act  and  §411.351),  or  in  which  any 
of  the  parties  holds  an  ownership  or 
control  interest  as  defined  in  section 
1124(a)(3)  of  the  Act. 

(6)  A  discussion  of  the  specific  issues 
or  questions  the  requestor  would  like 
HCFA  to  address  including,  if  possible, 
a  description  of  why  the  requestor 
believes  the  referral  prohibition  in 
section  1877  of  the  Act  might  or  might 
not  be  triggered  by  the  arrangement  and 
which,  if  any,  exceptions  to  the 
prohibition  the  requestor  believes  might 
apply.  The  requestor  should  attempt  to 
designate  which  facts  are  relevant  to 
each  issue  or  question  raised  in  the 
request  and  should  cite  the  provisions 
of  law  imder  which  each  issue  or 
question  arises. 

(7)  An  indication  of  whether  the 
parties  involved  in  the  request  have  also 
asked  for  or  are  planning  to  ask  for  an 
advisory  opinion  on  the  arrangement  in 
question  from  the  OIG  under  section 
1128D(b)  of  the  Act  (42  U.S.C.  1320a- 
7d(b))  and  whether  the  arrangement  is 
or  is  not,  to  the  best  of  the  requestor's 
knowledge,  the  subject  of  an 
investigation. 

(8)  The  certification(s)  described  in 
§411.373.  The  certification{s)  must  be 
signed  by — 

(i)  The  requestor,  if  the  requestor  is  an 
individual; 

(ii)  The  chief  executive  officer,  or 
comparable  officer,  of  the  requestor,  if 
the  requestor  is  a  corporation; 

(iii)  The  managing  partner  of  the 
requestor,  if  the  requestor  is  a 
partnership:  or 

(iv)  A  managing  member,  if  the 
requestor  is  a  limited  liability  company. 

(9)  A  check  or  money  order  payable 
to  HCTA  in  the  amount  described  in 

§  411.375(a). 


(c)  Additional  information  HCFA 
might  require,  ff  the  request  does  not 
contain  all  of  the  information  required 
by  paragraph  (b)  of  this  section,  or,  if 
either  before  or  after  accepting  the 
request,  HCFA  believes  it  needs  more 
information  in  order  to  render  an 
advisory  opinion,  it  may  request 
whatever  additional  information  or 
documents  it  deems  necessary. 
Additional  information  must  be 
provided  in  writing,  signed  by  the  same 
person  who  signed  the  initial  request  (or 
by  an  individual  in  a  comparable 
position),  and  be  certified  as  described 
in  §411.373. 

1411.373   Certification. 

(a)  Every  request  must  include  the 
following  signed  certification:  "With 
knowledge  of  the  penalties  for  false 
statements  provided  by  18  U.S.C.  1001 
and  with  knowledge  that  this  request  for 
an  advisory  opinion  is  being  submitted 
to  the  Department  of  Health  and  Human 
Services,  I  certify  that  all  of  the 
information  provided  is  true  and 
correct,  and  constitutes  a  complete 
description  of  the  facts  regarding  which 
an  advisory  opinion  is  sought,  to  the 
best  of  my  knowledge  and  belief." 

(b)  If  the  advisory  opinion  relates  to 
a  proposed  arrangement,  in  addition  to 
the  certification  required  by  paragraph 
(a)  of  this  section,  the  following 
certification  must  be  included  and 
signed  by  the  requestor:  "The 
arrangement  described  in  this  request 
for  an  advisory  opinion  is  one  into 
which  [the  requestor),  in  good  faith, 
plans  to  enter."  This  statement  may  be 
made  contingent  on  a  favorable  advisory 
opinion,  in  which  case  the  requestor 
should  add  one  of  the  following  phrases 
to  the  certification: 

(1)  "if  HCFA  issues  a  favorable 
advisory  opinion." 

(2)  "if  HCFA  and  the  OIG  issue 
favorable  advisory  opinions." 

$411,375    Fees  for  ttiecoet  of  advisory 
opintons. 

(a)  Initial  payment.  Parties  must 
include  with  each  request  for  an 
advisory  opinion  submitted  through 
December  31, 1998,  a  check  or  money 
order  payable  to  HCFA  for  $250.  For 
requests  submitted  after  this  date, 
parties  must  include  a  check  or  money 
order  in  this  amount,  unless  HCFA  has 
revised  the  amount  of  the  initial  fee  in 
a  program  issuance,  in  which  case,  the 
requestor  must  include  the  revised 
amount.  This  initial  payment  is 
nonrefundable. 

(b)  How  costs  are  calculated.  Before 
issuing  the  advisory  opinion,  HCFA 
calculates  the  costs  the  Department  has 
inciured  in  responding  to  the  request. 


The  calculation  includes  the  costs  of 
salaries,  benefits,  and  overiiead  for 
analysts,  attorneys,  and  others  who  have 
worked  on  the  request,  as  well  as 
administrative  and  supervisory  support 
for  these  individuals. 

(c)  Affvement  to  pay  all  costs.  (1)  By 
submitting  the  request  for  an  advisory 
opinion,  the  requestor  agrees,  except  as 
indicated  in  paragraph  (c)(3)  of  this 
section,  to  pay  all  costs  the  Department 
incurs  in  responding  to  the  request  for 
an  advisory  opinion. 

(2)  In  its  request  for  an  advisory 
opinion,  the  requestor  may  designate  a 
triggering  dollar  amoimt.  If  HCFA 
estimates  that  the  costs  of  processing  the 
advisory  opinion  request  have  reached 
or  are  likely  to  exceed  the  designated 
triggering  dollar  amount,  HCFA  notifies 
the  requestor. 

(3)  If  HCFA  notifies  the  requestor  that 
the  actual  or  estimated  cost  of 
processing  the  request  has  reached  or  is 
likely  to  exceed  the  triggering  dollar 
amount,  HCFA  stops  processing  the 
request  until  the  requestor  makes  a 
written  request  for  HCFA  to  continue.  If 
HCFA  is  delayed  in  processing  the 
request  for  an  advisory  opinion  because 
of  this  procedure,  the  time  within  which 
HCFA  must  issue  an  advisory  opinion  is 
suspended  until  the  requestor  asks 
HCFA  to  continue  working  on  the 
request. 

(4)  If  the  requestor  chooses  not  to  pay 
for  HCFA  to  complete  an  advisory 
opinion,  or  withdraws  the  request,  the 
requestor  is  still  obligated  to  pay  for  all 
costs  HCFA  has  identified  as  costs  it 
incurred  in  processing  the  request  for  an 
advisory  opinion,  up  to  that  point. 

(5)  If  the  costs  HQ^A  has  incurred  in 
responding  to  the  request  are  greater 
than  the  amoimt  the  requestor  has  paid, 
HCFA,  before  issuing  the  advisory 
opinion,  notifies  the  requestor  of  any 
additional  amount  that  is  due.  HCFA 
does  not  issue  an  advisory  opinion  until 
the  requestor  has  paid  the  full  amount 
that  is  owed.  Once  the  requestor  has 
paid  HCFA  the  total  amoimt  due  for  the 
costs  of  processing  the  request.  HCFA 
issues  the  advisory  opinion.  The  time 
period  HCFA  has  for  issuing  advisory 
opinions  is  suspended  fit)m  the  time 
HCFA  notifies  the  requestor  of  the 
amount  owed  until  the  time  HCFA 
receives  full  payment. 

(d)  Fees  for  outside  experts.  (1)  In 
addition  to  the  fees  identified  in  this 
section,  the  requestor  also  must  pay  any 
required  fees  for  expert  opinions,  if  any, 
fi'om  outside  sources,  as  described  in  - 
§411.377. 

(2)  The  time  period  for  issuing  an 
advisory  opinion  is  suspended  from  the 
time  that  HCFA  notifies  the  requestor 
that  it  needs  an  outside  expert  opinion 
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until  the  time  H(  :PA  receives  that 
opinion.  I 

§411.377    Expert  opinions  from  outstde 
sources.  I 

(a)  HCFA  may  cpquest  expert  advice 
from  qualified  sources  if  HCFA  believes 
that  the  advice  is  necessary  to  respond 
to  a  request  for  an  advisory  opinion.  For 
example,  HCFA  may  require  the  use  of 
accountants  or  bjikiness  experts  to 
assess  the  structUie  of  a  complex 
business  arrangehkent  or  to  ascertain  a 
physician's  or  immediate  family 
member's  financial  relationship  with 
entities  that  provide  designated  health 
services. 

(b)  If  HCFA  dei^rmines  that  it  needs 
to  obtain  expert  advice  in  order  to  issue 
a  requested  adviSiiry  opinion,  HCFA 
notifies  the  requestor  of  that  fact  and 
provides  the  identity  of  the  appropriate 
expert  and  an  estfinate  of  the  costs  of 
the  expert  adviceLjAs  indicated  in 

§  411.375(d),  the  ibquestor  must  pay  the 
estimated  cost  of^e  expert  advice. 

(c)  Once  HCFAl  has  received  payment 
for  the  estimated  jcost  of  the  expert 
advice,  HCFA  an^nges  for  the  expert  to 
provide  a  promp^  leview  of  the  issue  or 
issues  in  questiottj  HCFA  considers  any 
additional  expends  for  the  expert 

I  estimated  amount,  as 
FA  has  incurred  in 
)uest,  and  the 

lie  requestor,  as 

1375(c). 

S  411.378   WHhdn|lng  a  request 

The  party  requ0^ing  an  advisory 
opinion  may  withdraw  the  request 
before  HCFA  issues  a  formal  advisory 
opinion.  This  party  must  submit  the 
withdrawal  in  wif  ting  to  the  same 
address  as  the  request,  as  indicated  in 
§411.372(a).  Even  if  the  party 
withdraws  the  request,  the  party  must 
pay  the  costs  the  Department  has 
expended  in  prooassing  the  request,  as 
discussed  in  §411.375.  HCFA  reserves 
the  right  to  keep  any  request  for  an 
advisory  opinion  and  any 
accompanying  documents  and 
information,  and  w  use  them  for  any 
governmental  pvujposes  permitted  by 
law.  !  V 

1411.379    When  h{:^A  accepts  a  rwiuesL 

(a)  Upon  receivihg  a  request  for  an 
advisory  opinion,  HCFA  promptly 
makes  an  initial  determination  of 
whether  the  request  includes  all  of  the 
information  it  willineed  to  process  the 
reouest.  ] 

(d)  Within  15  wtorldng  days  of 
receiving  the  reqiMst,  HCFA — 

(1)  Formally  accepts  the  request  for  an 
advisory  opinion;  ! 

(2)  Notifies  the  requestor  about  the 
additional  information  it  needs,  or 


advice,  beyond 
part  of  the  costs 
responding  to  thi 
responsibiuty  of 
described  in  §  41 


(3)  Declines  to  formally  accept  the 
request. 

(c)  If  the  requestor  provides  the 
additional  information  HCFA  has 
requested,  or  otherwise  resubmits  the 
request,  HCFA  processes  the 
resubmission  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section  as 
if  it  were  an  initial  request  for  an 
advisory  opinion. 

(d)  Upon  accepting  the  request,  HCFA 
notifies  the  requestor  by  regular  U.S. 
mail  of  the  date  that  HCFA  formally 
accepted  the  request. 

(e)  The  90-day  period  that  HCFA  has 
to  issue  an  advisory  opinion  set  forth  in 
§  411.380(c)  does  not  be^in  until  HCFA 
has  formally  accepted  the  request  for  an 
advisory  opinion. 

1411.380    When  HCFA  Issues  a  formsl 


(a)  HCFA  considers  an  advisory 
opinion  to  be  issued  once  it  has 
received  payment  and  once  the  opinion 
has  been  dated,  niunbered,  and  signed 
by  an  authorized  HCFA  official. 

(b)  An  advisory  opinion  contains  a 
description  of  the  material  facts  known 
to  HCFA  that  relate  to  the  arrangement 
that  is  the  subject  of  the  advisory 
opinion,  and  states  HCFA's  opinion 
about  the  subject  matter  of  the  request 
based  on  those  facts.  If  necessary,  HCFA 
includes  in  the  advisory  opinion 
material  facts  that  could  be  considered 
confidential  information  or  trade  secrets 
within  the  meaning  of  18  U.S.C.  1095. 

(c)(1)  HCFA  issues  an  advisory 
opinion,  in  accordance  with  the 
provisions  of  this  part,  within  90  days 
after  it  has  formally  accepted  the  request 
for  an  advisory  opinion,  or,  for  requests 
that  HCFA  determines,  in  its  discretion, 
involve  complex  legal  issues  or  highly 
complicated  fact  patterns,  within  a 
reasonable  time  period. 

(2)  If  the  90th  day  falls  on  a  Saturday. 
Sunday,  or  Federal  holiday,  the  time 
period  ends  at  the  close  of  the  first 
business  day  following  the  weekend  or 
holiday; 

(3)  l^e  90-day  period  is  suspended 
from  the  time  HCFA— 

(i)  Notifies  the  requestor  that  the  costs 
have  reached  or  are  likely  to  exceed  the 
triggering  amount  as  described  in 
§  411.375(c)(2)  until  HCFA  receives 
written  notice  fit)m  the  requestor  to 
continue  processing  the  request; 

(ii)  Requests  additional  information 
fivm  the  requestor  until  HCFA  receives 
the  additional  information; 

(iii)  Notifies  the  requestor  of  the  full 
amount  due  imtil  HCFA  receives 
payment  of  this  amount;  and 

(iv)  Notifies  the  requestor  of  the  need 
for  expert  advice  until  HCFA  receives 
the  expert  advice. 


(d)  After  HCFA  has  notified  the 
requestor  of  the  full  amount  owed  and 
has  received  full  payment  of  that 
amount,  HCFA  issues  the  advisory 
opinion  and  promptly  mails  it  to  the 
requestor  by  regular  first  class  U.S.  mail. 

§411.382    HCFA's  right  to  rescind  advisory 
opinions. 

Any  advice  HCFA  gives  in  an  opinion 
does  not  prejudice  its  right  to  reconsider 
the  questions  involved  in  the  opinion 
and.  if  it  determines  that  it  is  in  the 
public  interest,  to  rescind  or  revoke  the 
opinion.  HCFA  provides  notice  to  the 
requestor  of  its  decision  to  rescind  or 
revoke  the  opinion  so  that  the  requestor 
and  the  parties  involved  in  the 
requestor's  arrangement  may 
discontinue  any  coivse  of  action  they 
have  taken  in  accordance  with  the 
advisory  opinion.  HCFA  does  not 
proceed  against  the  requestor  with 
respect  to  any  action  the  requestor  and 
the  involved  parties  have  taken  in  good 
faith  reliance  upon  HCFA's  advice 
under  this  part,  provided — 

(a)  The  requestor  presented  to  HCFA 
a  full,  complete  and  accurate 
description  of  all  the  relevant  facts;  and 

(b)  "The  parties  promptly  discontinue 
the  action  upon  receiving  notice  that 
HCFA  had  rescinded  or  revoked  its 
approval,  or  discontinue  the  action 
within  a  reasonable  "wind  down" 
period,  as  determined  by  HCFA. 

§411.384    Disclosing  sdvisory  opinions 
and  supporting  information. 

(a)  Advisory  opinions  that  HCFA 
issues  and  releases  in  accordance  with 
the  procedures  set  forth  in  this  subpart 
are  available  to  the  public. 

(b)  PrompUy  after  HCFA  issues  an 
advisory  opinion  and  releases  it  to  the 
requestor,  HCFA  makes  available  a  copy 
of  the  advisory  opinion  for  public 
inspection  during  its  normal  hours  of 
operation  and  on  the  DHHS/HCFA  web 
site. 

(c)  Any  predecisional  document,  or 
f>art  of  such  predecisional  dociunent, 
that  is  prepared  by  HCFA,  the 
Department  of  Justice,  or  any  other 
Department  or  agency  of  the  United 
States  in  connection  with  an  advisory 
opinion  request  under  the  procedures 
set  forth  in  this  part  is  exempt  from 
disclosure  under  5  U.S.C.  552,  and  will 
not  be  made  publicly  available. 

(d)  Dociunents  submitted  by  the 
requestor  to  HCFA  in  connection  with  a 
request  for  an  advisory  opinion  are 
available  to  the  public  to  the  extent  they 
are  required  to  l>e  made  available  by  5 
U.S.C.  552,  through  proceduires  set  forth 
in  45  CFR  part  5. 

(e)  Nothing  in  this  section  limits 
HCFA's  obhgation,  under  applicable 
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laws,  to  publicly  disclose  the  identity  of 
the  requesting  party  or  parties,  and  the 
nature  of  the  action  HCFA  has  taken  in 
response  to  the  request. 

§  41 1 .386    HCFA's  advisory  opinions  as 
exclusive. 

The  procedures  described  in  this 
subpart  constitute  the  only  method  by 
which  any  individuals  or  entities  can 
obtain  a  binding  advisory  opinion  on 
the  subject  of  a  physician's  referrals,  as 
described  in  §411.370.  HCFA  has  not 
and  does  not  issue  a  binding  advisory 
opinion  on  the  subject  matter  in 
§411.370.  in  either  oral  or  written  form, 
except  through  written  opinions  it 
issues  in  accordance  with  this  subpart. 

§  41 1 .387    Parties  affected  by  advisory 
opinions. 

An  advisory  opinion  issued  by  HCFA 
does  not  apply  in  any  way  to  any 
individual  or  entity  that  does  not  join  in 
the  request  for  the  opinion.  Individuals 


or  entities  other  than  the  requestor(s) 
may  not  rely  on  an  advisory  opinion. 

§  41 1 .388    When  advisory  opinions  are  not 
admissibie  evidence. 

The  failure  of  a  party  to  seek  or  to 
receive  an  advisory  opinion  may  not  be 
introduced  into  evidence  to  prove  that 
the  party  either  intended  or  did  not 
intend  to  violate  the  provisions  of 
sections  1128. 1128A  or  1128B  of  the 
Act. 

§  41 1 .389    Range  of  the  advisory  opinion. 

(a)  An  advisory  opinion  states  only 
HCFA's  opinion  regarding  the  subject 
matter  of  the  request.  If  the  subject  of  an 
advisory  opinion  is  an  arrangement  that 
must  be  approved  by  or  is  regulated  by 
any  other  agency.  HCFA's  advisory 
opinion  cannot  be  read  to  indicate 
HCFA's  views  on  the  legal  or  factual 
issues  that  may  be  raised  before  that 
agency. 


(b)  An  advisory  opinion  that  HCFA 
issues  under  this  part  does  not  bind  or 
obligate  any  agency  other  than  the 
Department.  It  does  not  affect  the 
requestor's,  or  anyone  else's,  obligations 
to  any  other  agency,  or  under  any 
statutory  or  regulatory  provision  other 
than  that  which  is  the  specific  subject 
matter  of  the  advisory  opinion. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  2,  1997. 

Nancy-Ann  Min  DeParle. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  30, 1997. 

Donna  E.  Shalaia, 

Secretary. 

[FR  Doc.  98-270  Filed  1-5-98;  8:45  am] 
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DEPARTMENT  0F  HEALTH  AND 
HUMAN  SERVIOlS 

Health  Care  Financing  Administration 

42  CFR  Parts  41^^  424. 435,  and  455 

[HCFA-1809-P] 

RIN0938-AQ80 

Medicare  and  Medicaid  Prognuns; 
Pttysicians'  Ref#frals  to  Health  Care 
Entities  With  Which  They  Have 
Financial  Relatlohships 

AQBICY:  Health  Gare  Financing 
Administration  (liCFA).  HHS. 


ACTKM:  Proposed  rule. 


SUMMARY:  This  pbposed  rule  would 
incorporate  into  )tgulations  the 
provisions  of  sections  1877  and  1903(s) 
of  the  Social  Security  Act.  Under 
section  1877,  if  ai  physician  or  a  member 
of  a  physician's  iknmediate  family  has  a 
financial  relationi4hip  with  a  health  care 
entity,  the  physician  may  not  make 
referrals  to  that  entity  for  the  furnishing 
of  designated  health  services  imder  the 
Medicare  program,  unless  certain 
exceptions  apply.  The  following 
services  are  designated  health  services: 

•  Clinical  laboratory  services. 

•  Physical  the^py  services. 

•  Occupationajlitherapy  services. 

•  Radiology  sendees,  including 
magnetic  resonance  imaging, 
computerized  axl^l  tomography  scans, 
and  ultrasoimd  s^hdces. 

•  Radiation  the^py  services  and 
supplies. 

•  Durable  medji^l  equipment  and 
supplies.  I  [ 

•  Parenteral  an^  enteral  nutrients, 
equipment,  and  sMpplies. 

•  Prosthetics,  (^^hotics,  and 
prosthetic  device$|and  supplies. 

•  Home  healthj  iervices. 

•  Outpatient  p^scription  drugs. 

•  Inpatient  an^  foutpatient  hospital 
services.  ;  [ 

In  addition,  se<itSon  1877  provides 
that  an  entity  may  not  present  or  cause 
to  be  presented  a  Medicare  claim  or  bill 
to  any  individuali  jlhird  party  payer,  or 
other  entity  for  def  ignated  health 
services  furnished!  under  a  prohibited 
referral,  nor  may  the  Secretary  make 
payment  for  a  desijgnated  health  service 
furnished  under  4  prohibited  referral. 

Section  1903(s)of  the  Social  Security 
Act  extended  asp^s  of  the  referral 
prohibition  to  thej  Medicaid  program.  It 
denies  payment  under  the  Medicaid 
program  to  a  State  for  certain 
expenditures  for  designated  health 
services.  Payment  would  be  denied  if 
the  services  are  fUvivshed  to  an 
individual  on  the  basis  of  a  physician 


referral  that  would  result  in  the  denial 
of  payment  for  the  services  under 
Medicare  if  Medicare  covered  the 
services  to  the  same  extent  and  under 
the  same  terms  and  conditions  as  imder 
the  State  plan. 

This  proposed  rule  incorporates  these 
statutory  provisions  into  the  Medicare 
and  Medicaid  regulations  and  interprets 
certain  aspects  of  the  law.  The  proposed 
rule  is  based  on  the  provisions  of 
section  1903(s)  and  section  1877  of  the 
Social  Security  Act,  as  amended  by 
section  13562  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  and  by 
section  152  of  the  Social  Security  Act 
Amendments  of  1994. 
DATES:  Comments  will  be  considwed  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  10, 1998.  We  will 
also  consider  comments  that  we 
received  in  response  to  the  final  rule 
with  comment  period.  "Physician 
Financial  Relationships  With,  and 
Referrals  to.  Health  Care  Entities  That 
Furnish  Clinical  Laboratory  Services 
and  Financial  Relationship  Reporting 
Requirements,"  which  we  published  in 
the  Federal  Register  on  August  14, 1995 
(60  FR  41914). 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1809-^,  P.O.  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  hcfal809p.hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Because  of  staffing 
and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  In  commenting,  please 
refer  to  file  code  HCFA-1809-P. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 


Independence  Avenue,  SW., 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  docxmient,  send 
your  request  to:  New  Orders, 
Superintendent  of  Doomients.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  eadi  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Wri);  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/su — docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  tjrpe  swais,  then  log  in  as  guest  • 
(no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer  (410)  786-4620. 
SUPPLEMENTARY  INF0RMATK3N:  To  assist 
readers  in  referencing  sections 
contained  in  this  proposed  rule,  we  are 
providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Background 

A.  Problems  Associated  with  Physician 
Self-referrals 

B.  Legislation  Designed  to  Address  Self- 
referrals  and  Similar  Practices 

1.  Legislative  history  of  section  1877 

2.  Recent  provisions  and  how  they  relate 
to  each  other 

C.  HCFA  and  OIG  Regulations  Relating  to 
Section  1877 

II.  Sections  1877  and  1903(s)  of  the  Act  and 

the  Provisions  of  This  Proposed  Rule 
A.  Reflecting  the  Statutory  Qianges  in 
Section  1877 

1.  General  prohibition 

2.  Definitions 

a.  Referral,  referring  physician 
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b.  Designated  health  services 

c.  Financial  relationship 

d.  Comp>ensation  arrangement, 
remuneration 

3.  General  Exceptions  to  the  Prohibition  on 
Physician  Referrals 

a.  Exception — physician  services 

b.  Exception — in-office  ancillary  services 
c  Exception — certain  prepaid  health  plans 
d.  Other  exceptions 

4.  Exceptions  That  Apply  Only  to  Certain 
Ownership  or  Investment  Interests 

a.  Exception — certain  investment  securities 
and  shares 

b.  Exception — ownership  or  investment 
interest  in  certain  health  care  focilities 

5.  Exceptions  That  Apply  Only  to  Certain 
Compensation  Arrangements 

a.  Exception — rental  of  office  space 

b.  Exception — rental  of  equipment 

c.  Exception — bona  fide  employment 
relationship 

d.  Exception — personal  service 
arrangements 

e.  Exception — remuneration  unrelated  to 
the  provision  of  designated  health 
services 

£  Exception — physician  recruitment 
g.  Exception — isolated  transaction 
h.  Exception — certain  group  practice 

arrangements  with  a  hospital 
i.  Exception — f)ayments  by  a  physician  for 

items  and  services 

6.  Requirements  Related  to  the 
"Substantially  All"  Test 

7.  Reporting  Requirements 

8.  Sanctions 

9.  Additional  Definitions 

a.  "Clinical  laboratory  services" 

b.  "Entity" 
"Hospital" 
"HPSA" 

e.  "Immediate  £unily  member"  or 
"member  of  a  physician's  immediate 
family" 

f.  "Laboratory" 

g.  "Plan  of  care" 

10.  Conforming  Changes 

11.  Editorial  Changes 

B.  Applying  The  Referral  Prohibition  to  the 
Medicaid  Program:  Section  1903(s)  of  the 
Act  and  the  Provisions  of  this  Proposed 
Rule 
in.  Interpretations  of  Sections  1877  and 
1903(s)oftheAct 
A.  Definitions 

1.  Designated  health  services 

a.  Clinical  laboratory  services 

b.  Physical  therapy  services  (including 
speech-language  pathology  services) 

X-  Occupational  therapy  services 

d.  Radiology  services,  including  magnetic 
resonance  imaging,  computerized  axial 
tomography  scans,  ultrasound  services, 
and  radiation  therapy  services  and 
supplies 

e.  Durable  medical  equipment  and  supplies 

f.  Parenteral  and  enteral  nutrients, 
equipment,  and  supplies 

g.  Prosthetics,  orthotics,  and  prosthetic 
devices 

h.  Home  health  services 
i.  Outpatient  prescription  drugs 
j.  Inpatient  hospital  services 
k.  Oiutpatient  hospital  services 

2.  Direct  supervision 


c. 
d. 


3.  Entity 

4.  Fair  market  value 

5.  Financial  relationship 

6.  Group  practice 

7.  Referral 

8.  Remuneration 

B.  General  Prohibition  on  Referrals 
C  General  Exceptions  That  Apply  to 

Ownership  or  Investment  Interests  and 
to  Compensation  Arrangements 

1.  Exception  for  physician  ?•  rvices 

2.  Exception  for  in-office  ancillary  services 

a.  The  site  requirement 

b.  The  billing  requirement 

c.  Designated  health  services  that  do  not 
trigger  the  in-office  exception 

3.  Exception  for  services  provided  under 
prepaid  health  plans 

a.  Physicians,  suppliers,  and  providers  that 
contract  with  prepaid  organizations 

b.  Managed  care  organizations  under  the 
Medicaid  program 

c.  Evolving  structures  of  integrated 
delivery  and  other  health  care  delivery 
systems 

d.  Designated  health  services  furnished 
under  a  demonstration  project  or  waiver 

D.  Exceptions  That  Apply  Only  to 
Ownership  or  Investment  Interests 

1.  Exception  for  ownership  in  publicly 
traded  securities 

2.  Exception  for  hospital  ownership 

E.  Exceptions  That  Apply  Only  to 
Compensation  Arrangements 

1.  A  new  exception  for  all  compensation 
arrangements  that  meet  certain  standards 

2.  A  new  exception  for  certain  forms  of  "de 
minimis"  compensation 

3.  The  "volume  or  value  of  referrals" 
standard 

4.  The  commercial  reasonableness  standard 

5.  The  Secretary's  authority  to  create 
additional  requirements 

6.  Exception  for  bona  fide  employment 
relationships 

7.  Exception  for  personal  services 
arrangements 

8.  Exception  for  remuneration  unrelated  to 
the  provision  of  designated  health 
services 

9.  Exception  for  a  hospital's  payments  for 
physician  recruitment 

10.  Exception  for  certain  group  practice 
arrangements  with  a  hospital 

11.  Exception  for  payments  by  a  physician 
for  items  and  services 

F.  The  Reporting  Requirements 

1.  Which  financial  relationships  must  be 
reported 

2.  What  entities  outside  the  United  States 
must  report 

G.  How  the  Referral  Prohibition  Applies  to 
the  Medicaid  Program 

1.  Who  qualifies  as  a  "physician"  for 
purposes  of  section  1903(s) 

2.  How  the  referral  prohibition  and 
sanctions  affect  Medicaid  providers 

3.  How  the  referral  rules  apply  when 
Medicaid-covered  designated  health 
services  differ  from  the  services  covered 
under  Medicare 

4.  How  the  reporting  requirements  apply 
under  the  Medicaid  program 

IV.  Our  Responses  to  Questions  About  the 
Law 
A.  Definitions 


1.  Compensation  arrangement 
What  is  an  "indirect"  compensation 

arrangement? 
Which  exceptions  apply  in  indirect 
situations? 

2.  Entity 

What  are  the  characteristics  of  an  "entity" 

that  provides  for  the  furnishing  of 

designated  health  services? 
When  is  an  entity  furnishing,  or  providing 

for  the  furnishing  of,  designated  health 

services? 

3.  Financial  relationship 

How  do  equity  and  debt  qualify  as 

ownership? 
Is  membership  in  a  nonprofit  corporation 

an  ownership  or  investment  interest? 
Do  stock  options  and  nonVested  interests 

constitute  ownership? 

4.  Group  practice 

What  is  the  "full  range  of  services"  test? 

5.  Immediate  family  member  or  member  of 
a  physician's  inmiediate  family 

How  does  the  prohibition  affect  a 
physician's  referrals  to  immediate  family 
members? 

If  one  member  of  a  group  practice  cannot 
make  a  referral  to  an  entity,  are  all  other 
group  practice  physicians  also 
precluded? 

6.  Remuneration 

Do  payments  qualify  as  remuneration  only 
if  they  result  in  a  net  benefit? 

B.  General  prohibition— What  constitutes  a 
prohibited  referral 

Does  the  prohibition  apply  only  if  a 

physician  refers  directly  to  a  particular 

related  entity? 
When  is  the  owner  of  a  designated  health 

services  provider  considered  as 

equivalent  to  that  provider? 
Has  a  physician  made  a  referral  to  a 

particular  entity  if  another  individual 

directs  the  patient  there? 
How  will  HCFA  interpret  situations  in 

which  it  is  not  clear  whether  a  physician 

has  referred  to  a  particular  entify? 

C.  General  Exceptions  That  Apply  to 
Ownership  or  Investment  Interests  and 
to  Compensation  Arrangements 

1.  The  in-office  ancillary  exception 
Can  a  physician  supply  crutches  as  in- 
office  ancillary  services? 

2.  Exception  for  services  furnished  by 
organizations  operating  under  prepaid 
plans. 

Can  a  physician  refer  non-enrollees  to  a 
related  prepaid  organization  or  to  its 
physicians  and  providers? 

3.  Other  permissible  exceptions  for 
financial  relationships  that  do  not  pose 
a  risk  of  program  or  patient  abuse. 

Should  situations  that  meet  a  safe  harbor 
under  the  anti-kickback  statute  be 
automatically  excepted? 

D.  Exceptions  That  Apply  Only  to 
Ownership  or  Investment  Interests 

1.  Exception  for  ownership  in  publicly 
traded  securities  or  mutual  funds 

Does  the  exception  for  publicly  traded 
securities  apply  to  stock  options? 

2.  Exception  for  services  provided  by  a 
hospital  in  which  a  physician  or  family 
member  has  an  interest 

Can  a  physician  or  femily  member  own  an 
interest  in  a  chain  of  hospitals? 
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B.  Exceptions  tkat  Apply  Only  to 
Compensatiofq  Arrangements 

1.  Compeosaliiid  arrangements  in  genend 
Can  a  lease  or  aitangement  fat,  items  or 

services  have  a  termination  clause? 
Will  a  physician's  referrals  be  prohibited  if 
an  entity  paysi  for  certain  incidental 
benefits? 

2.  Exception  for  agreements  involving  the 
rental  of  offioi[  space  or  equipment 

Can  a  lessee  sublet  office  space  or 

equipment?  ' 
Does  the  lease  exception  apply  to  any  kind 

of  lease  covering  space  or  equipment? 
Can  a  lease  provide  for  payment  based  on 

how  often  the  equipment  is  used? 

3.  Exception  for  personal  services 
arrangements 

How  does  thepbysidan  incenti^'e  plan 
exception  apply  when  an  enrolling  entity 
contracts  witK  a  group  practice? 

V.  Regulatory  fan^ct  Statement 

A.  Background  \ ', 

B.  Anticipated  RBiBcts  and  Alternatives 
Considered 

1.  Physicians 

2.  Entities,  inci  j  ding  hospitals 
C  Conclusion  i 

VI.  Collection  of  iiiivmation  Requirements 
Vn.  Response  to  C^munents 

LBackgronndt 


A.  Problems  As^iated  With  Physician 
Self-refermls 

When  a  patient  seeks  medical  care, 
his  or  her  physician  has  a  major  role  in 
deternuning  the  kind  and  amount  of 
health  care  servjibes  the  patimt  will 
receive.  Having!  4  financial  interest  in  an 
entity  that  fumlahes  these  services  can 
ailBct  a  physidan's  dedsicMi  about  what 
medical  care  to  jfbmish  a  patient  and 
who  should  furh^i  the  care.  In  fact, 
numerous  studiBS  have  raised  serious 
concerns  about  jthe  refeiral  pattmns  of 
physicians  whoi  ^nake  self-referrals 
(referrals  to  ent^es  with  which  they  or 
their  family  meiftbers  have  financial 
relationships). 

In  June  1088,  Cooposs  mandated  that 
the  Office  of  In<i{Unor  Genoal  (OIG)  of 
the  Department  of  Health  and  Human 
Services  conduct  a  study  on  physician 
ownership  of  and  compensation  from 
health  care  entities  to  which  the 
physicians  makei  refisrrals.  The  OIG 
reported  thM  patients  of  referring 
physicians  who  0wned  or  invested  in 
independent  clinical  laboratories 
received  45  per0nt  more  laboratory 
services  than  all  Medicare  patients  in 
general.  The  OIG  found  similar  effects 
on  utilization  associated  with  the 
existence  of  coospensation  arrangements 
between  laboratcries  and  physicians. 
Patients  of  these  physicians  used  32 
percent  more  laboratory  services  than 
all  Medicare  paljitots  in  general. 
("Financial  Arrugements  Between 
Physicians  and  Health  Care  Businesses: 
Report  to  Congr^"  Office  of  Inspector 


General,  DHHS,  pages  18  and  21  (May 
1989)).  Based  in  part  on  the  results  of 
this  study.  Congress  enacted,  in 
Novembor  of  1989,  section  1877  of  the 
Social  Seciuity  Act  (the  Act).  (Unless 
otherwise  indicated,  refnences  to 
sections  of  the  law  below  are  to  sections 
of  the  Act.)  We  discuss  section  1877  in 
detail  below. 

Subsequent  studies  have  supported 
the  OlC  findings  on  self-refenals.  The 
studies  indicate  that  other  types  of 
services  are  also  associated  %vith  higher 
utilization  and  increased  costs.  For 
example,  in  1991  tlw  Florida  Cost 
Containment  Board  (the  Board) 
analyzed  the  effect  of  joint  venture 
arrangements  on  the  following  aspects 
of  health  care:  access,  costs,  charges, 
utilization,  and  quality.  A  joint  venture 
was  defined  as  any  owner^p  or 
investment  interest  or  compensation 
arraiogement  involving  physicians  (or 
any  health  care  professionals  who  make 
referrals)  and  an  entity  providing  health 
care  goods  or  services. 

The  Board  fotmd  that  doctor-owned 
clinical  laboratories,  diagnostic  imaging 
centers,  and  physical  therapy  and 
rehabilitation  centers  performed  more 
procedures  on  a  per-patient  basis  and 
charged  higher  prices  than  nondoctor- 
affiliated  fedlities.  The  Board 
concluded  that  there  might  be  referral 
problems  or  the  results  did  not  allow 
clear  conclusions  for  ambidatory 
surgical  centers,  durable  medical 
equipment  suppliers,  home  health 
^ncies,  and  radiation  therapy  centers. 
Irie  study  revealed  that  little  or  no 
impact  existed  for  acute  care  hosi^tals 
and  nursiag  homes.  ("Joint  Ventures 
Among  Health  Care  Providers  in 
Florida,"  Stote  of  Florida  Health  Care 
Cost  Containment  Board  (Sept.  1991)). 

Additicmally,  in  1994,  the  General 
Accoimting  Office  (GAO)  released  an 
analysis  of  2.4  million  diagnostic 
imaging  services  ordered  by  17,900 
physicians  in  th^  State  of  Florida.  The 
GAO  fotmd  that  Florida  physidahs  with 
a  finandal  interest  in  joint  venture 
imaging  centers  had  higher  referral  rates 
for  almost  all  types  of  imaging  services 
than  other  Florida  physicians.  The 
differences  in  the  refierral  rates  were 
greatest  for  costly  high-technology 
imaging  services.  For  example,  owners 
of  joint  ventures  ordered  54  percent 
more  magnetic  resonance  imaging  scans 
forpetients  than  did  non-owners. 

Tlie  GAO  study  also  found  that 
Florida  physicians,  group  practices,  or 
other  practice  affiliati(ms  with  imaging 
fadlities  in  their  own  offices  ordered 
imaging  tests  more  frequently  than 
physidans  who  referred  their  patients  to 
imaging  fadlities  outside  their  practices. 
The  in-practice  imaging  rates  were 


about  3  times  higher  for  magnetic 
resonance  imaging  scans;  about  2  times 
higher  for  computed  tomograph  scans; 
4.5  to  5.1  times  higher  for  ultrasound, 
echocardiography,  and  diagnostic 
nudear  medicine  imaging;  and  about  2 
times  higher  for  complex  and  simple  X- 
rays.  (GAO  Report,  "Medicare:  Referrals 
to  Physidan-owned  Imaging  Fadlities 
Warrant  HCFA's  Scrutiny,"  No.  B- 
253835;  pages  2,  3,  and  10,  October 
1994.) 

Several  other  studies,  appearing  in  the 
New  England  Journal  of  Medicine  and 
the  Journal  of  the  American  Medical 
Assodation,  have  foimd  increased 
utilization  for  a  variety  of  services  when 
the  physicians  have  a  finandal 
relationship  with  the  entity  to  which 
they  refer  their  patients.  (See,  for 
example,  Bruce  J.  Hillman,  M.D.,  and 
others,  "Physidans'  Utilization  and 
Charges  for  Outpatient  Diagnostic 
Imaging  in  a  Medicare  Population," 
Journal  of  the  American  Medical 
Association,  Vol.  268,  No.  15  (Octr  21.- 
1992),  pp.  2050-2054;  Hemenway  D., 
Killen  A.,  and  others,  "Physicians' 
Responses  to  Finandal  Incentives— «. 
Evidence  From  a  For-profit  Ambulatory 
Care  Center,"  New  England  Journal  of 
Medicine,  Vol.  322,  No.  15  (April  12, 
1990),  pp.  1059-1063;  Alex  Swedlow 
and  others,  "Increased  Costs  and  Rates 
of  Use  in  the  California  Workers' 
Compensation  System  as  a  Result  of  Self 
Referral  by  Physidans,"  New  England 
Journal  of  Medicine,  Vol.  327,  No.  21 
(Nov.  19, 1992),  pp.  1502-1506.) 

B.  Legislation  Designed  to  Address  Self- 
referrals  and  Similar  Practices 

1.  Legislative  History  of  Section  1877 

Section  6204  of  the  Omnibus  Budget 
Recondliation  Ad  of  1989  (OBRA  '89), 
Public  Law  101-239,  enacted  on 
December  19, 1989,  added  section  1877 
to  the  Social  Security  Ad.  In  general, 
section  1877  as  it  read  under  OBRA  '89 
provided  that,  if  a  physidan  (or  an 
immediate  family  member  of  a 
physidan)  had  a  finandal  relationship 
with  a  clinical  laboratory,  that  physidan 
could  not  make  a  referral  to  the 
laboratory  entity  for  the  furnishing  of 
clinical  laboratory  services  for  which 
Medicare  might  otherwise  pay.  (For  the 
sake  of  brevity,  whenever  we  refer  to 
"immediate  family  member"  or  "family 
member,"  this  means  "a  member  of  the 
physician's  immediate  family.")  It  also 
provided  that  the  laboratory  could  not 
present  or  cause  to  be  presented  a 
Medicare  claim  or  bill  to  any  individual, 
third  party  payer,  or  other  entity  for 
clinical  laboratory  services  furnished 
under  the  prohibited  referral. 
Additionally,  it  required  a  refund  of  any 
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amount  collected  from  an  individual  as 
a  result  of  a  billing  for  an  item  or  service 
furnished  under  a  prohibited  referral. 

The  statute  defined  "financial 
relationship"  as  an  ownership  or 
investment  interest  in  the  entity  or  a 
compensation  arrangement  between  the 
physician  (or  immediate  family 
member)  and  the  entity.  The  statute 
provided  a  number  of  exceptions  to  the 
prohibition.  Some  of  these  exceptions 
applied  to  both  ownership/investment 
interests  and  compensation 
arrangements,  while  other  exceptions 
applied  to  only  one  or  the  other  of  these. 
Additionally,. the  statute  imposed 
reporting  requirements  and  provided  for 
sanctions. 

Section  4207(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508, 
enacted  on  November  5, 1990,  amended 
certain  provisions  of  section  1877  to 
clarify  definitions  and  reporting 
requirements  relating  to  physician 
ownership  and  referral  and  to  provide 
an  additional  exception  to  the 
prohibition. 

Section  13562  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93), 
Public  Law  103-66,  enacted  on  August 
10, 1993.  extensively  revised  section 
1877.  It  modified  the  prior  law  to  apply 
to  referrals  for  ten  "designated  health 
services"  in  addition  to  clinical 
laboratory  services,  modified  some 
exceptions,  and  added  new  ones. 
Section  152  of  the  Social  Security  Act 
Amendments  of  1994  (SSA  '94),  Public 
Law  103-432,  enacted  on  October  31, 
1994,  amended  the  list  of  designated 
services,  effective  January  1,  1995. 
(Section  II  of  this  preamble  contains  a 
listing  of  the  designated  health 
services.)  It^lso  changed  the  reporting 
requirements  in  section  1877(f)  and 
amended  some  of  the  effective  dates  of 
the  OBRA  "93  provisions. 

Section  13624  of  OBRA  '93  extended 
aspects  of  the  referral  prohibition  to  the 
Medicaid  program.  It  amended  section 
1903  of  the  Act  by  adding  a  new 
paragraph  (s).  This  provision  denies 
Federal  financial  participation  (FFP) 
payment  imder  the  Medicaid  program  to 
a  State  for  certain  expenditures  for 
designated  health  services.  A  State 
cannot  receive  FFP  for  designated 
health  services  furnished  to  an 
individual  on  the  basis  of  a  physician 
referral  that  would  result  in  a  denial  of 
payment  under  the  Medicare  program  if 
Medicare  covered  the  services  to  the 
same  extent  and  under  the  same  terms 
and  conditions  as  under  the  State 
Medicaid  plan.  Section  13624  also 
specified  that  the  reporting 
requirements  of  section  1877(f)  and  the 
civil  money  penalty  provision  of  section 


1877(g)(5)  (which  relates  to  reporting) 
apply  to  a  provider  of  a  designated 
health  service  for  which  payment  may 
be  made  under  Medicaid  in  the  same 
manner  as  they  apply  to  a  provider  of 
a  designated  health  service  for  which 
payment  may  be  made  under  Medicare. 
We  describe  the  provisions  of  section 
1877,  as  amended,  in  detail  in  part  A  of 
section  II  of  this  preamble.  We  dtscuss 
section  1903(s)  in  part  B  of  section  II. 

2.  Recent  Provisions  and  How  They 
Relate  to  Each  Other 

Congress  has  enacted  into  law  several 
provisions  governing  financial 
relationships  between  entities 
furnishing  health  care  services  and 
those  health  care  professionals  who 
refer  patients  to  them.  For  example,  the 
"anti-kickback  statute"  provides 
criminal  penalties  for  individuals  or 
entities  that  knowingly  and  willfully 
offer,  pay,  solicit,  or  receive 
remuneration  to  induce  the  furnishing 
of  items  or  services  covered  by  Medicare 
or  State  health  care  programs  (including 
Medicaid,  and  any  State  program 
receiving  funds  under  titles  V  cr  XX  of 
the  Act).  (This  provision  was  originally 
enacted  in  1972  as  part  of  the  Social 
Security  Amendments  of  1972,  Public 
Law  92-603.  It  was  revi^d  in  1977  (in 
Public  Law  95-142)  to  read  as  it  does 
today.  It  was  subsequently  recodified  by 
the  Medicare  and  Medicaid  Program 
Patient  Protection  Act  of  1987  (Public 
Law  100-93).  It  ciurently  appears  at  42 
U.S.C.  1320a-7b(b)(2)  and  section 
1128B(b)  of  the  Social  Seciuity  Act.) 

Both  the  anti-kickback  statute  and 
section  1877  address  Congress'  concern 
that  health  care  decisionmaking  can  be 
unduly  influenced  by  a  profit  motive. 
When  physicians  have  a  financial 
incentive  to  refer,  this  incentive  can 
affect  utiUzation,  patient  choice,  and 
competition.  Physicians  can  overutilize 
by  ordering  items  and  ^rvices  for 
patients  that,  absent  a  profit  motive, 
they  would  not  have  ordered.  A 
patient's  choice  can  be  affected  when 
physicians  steer  patients  to  less 
convenient,  lower  quality,  or  more 
expensive  providers  of  health  care,  just 
because  the  physicians  are  sharing 
profits  with,  or  receiving  remuneration 
fitjm,  the  providers.  And  lastly,  where 
referrals  are  controlled  by  those  sharing 
profits  or  receiving  remuneration,  the 
medical  marketplace  suffers  since  new 
competitors  can  no  longer  win  business 
with  superior  quality,  service,  or  price. 
Although  the  purposes  behind  the  anti- 
kickback  statute  and  section  1877  are 
similar,  it  is  important  to  analyze  them 
separately.  In  other  words,  to  operate 
lawfully  under  Medicare  and  Medicaid, 
one  must  comply  with  both  statutes. 


Anti-kickback  statute:  The  anti- 
kickback  statute  is  a  criminal  statute 
that  applies  to  those  who  knowingly  and 
willfully  offer,  pay,  solicit,  or  receive 
remuneration  to  induce  the  furnishing 
of  items  or  services  under  Medicare  or 
State  health  care  programs  (including 
Medicaid).  The  offense  is  classified  as  a 
felony  and  is  punishable  by  fines  of  up 
to  $25,000  and  imprisonment  for  up  to 
5  years.  Violation  of  the  statute  is  also 
a  basis  for  exclusion  from  Medicare  and 
Medicaid. 

Since  the  statute  on  its  face  is  very 
broad,  a  number  of  health  care  entities 
expressed  concern  after  its  enactment 
that  many  relatively  innocuous,  or  even 
beneficial,  commercial  arrangements  are 
technically  covered  by  the  statute  and 
can  therefore  lead  to  criminal 
prosecution.  Congress  addressed  this 
fact  by  enacting  section  14  of  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987.  This 
provision  requires  the  Department  of 
Health  and  Human  Services  to  issue 
"safe  harbors,"  specifying  those 
payment  practices  that  will  not  be 
subject  to  criminal  prosecution  under 
the  anti-kickback  statute  and  will  not 
provide  a  basis  for  an  exclusion.  The 
safe  harbors  are  not  mandatory  in  the 
sense  that  one  is  required  to  fit  into  a 
safe  harbor.  The  safe  harbors  exist  to 
provide  absolute  immunity  to  those 
arrangements. 

Section  1877:  Section  1877  prohibits 
physicians  from  referring  Medicare 
patients  to  certain  entities  for 
designated  health  services  if  the 
physician  (or  an  immediate  family 
member)  has  a  financial  relationship 
with  the  entity,  unless  the  relationship 
fits  into  an  exception.  Certain  aspects  of 
section  1877  also  affect  Medicaid 
referrals.  While  there  are  other 
remedies,  section  1877  is  primarily  a 
pa3rment  ban  that  is  effective  regardless 
of  intent.  Many  of  the  exceptions  in 
section  1877  are  similar  to  the  safe 
harbors  under  the  anti-kickback  statute, 
such  as  exceptions  for  certain 
employees,  personal  service 
arrangements,  and  space  and  equipment 
rentals.  The  exceptions  are  different  in 
the  sense  that,  under  section  1877,  a 
physician  is  required  to  meet  an 
exception  if  the  physician  wants  to 
make  an  otherwise  prohibited  referral, 
while  imder  the  anti-kickback  statute,  a 
health  care  provider  is  not  required  to 
meet  a  safe  harbor.  That  is,  if  a  provider 
meets  a  safe  harbor,  it  is  automatically 
protected  from  prosecution.  If  a 
provider  does  not  meet  a  safe  harbor,  it 
may  still  be  in  compliance  with  the  anti- 
kickback  statute  and  therefore  be  safe 
from  prosecution,  but  that 
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determination  wpuld  be  based  on  a 
case-by-case  asse|i^ment  of  the  bets. 

C.  HCFA  and  OI^  Regulations  Relating 
to  Section  1877    \ 

On  December  ^i  1991,  we  issued  an 
interim  final  rulei  With  comment  period 
(56  FR  61374)  setting  forth  the  reporting 
requirements  under  section  1877(f).  On 
March  11, 1992,  Vte  published  a 
proposed  rule  (5^  FR  8588)  setting  forth 
the  self-referral  ptohibition  and 
exceptions  to  the:  prohibition  in  section 
1877,  as  these  provisions  were  ambnded 
by  OBRA  '90,  and  as  they  relate  to 
referrals  for  clinical  laboratory  services. 

On  October  20. 1993,  the  OIG 
published  a  propoised  rule  (58  FR 
54096)  that  wouldj  set  forth  in 
regulations  the  pi^alty  provisions 
specified  in  sectiphs  1877(g)(3)  and 
(g)(4).  The  final  nje  with  comment 
period  implemen|dng  the  civil  money 
penalty  provisioq$  was  published  on 
March  31, 1995  (60  FR  16580). 

On  August  14, 1995,  we  published  a 
final  rule  with  comment  period  in  the 
Federal  Register  (60  FR  41914)  that 
incorporated  into!  regulations  the 
provisions  of  section  1877  that  relate  to 
the  prohibition  oo  physician  referrals 
for  clinical  laboratory  services.  The 
August  1995  final  rule  contains 
revisions  to  the  K^irch  11, 1992 
proposal  based  onicomments  submitted 
by  the  pubUc.  Further,  it  incOTporates 
the  amendments  and  exceptions  created 
by  C^RA  '93  and  the  amendments  in 
SSA  '94  that  relate  to  referrals  for 
clinical  laboratory  services. 

The  final  rule  addresses  only  those 
changes  that  had  a  retroactive  effective 
date  of  January  1, 1992;  it  does  not 
incorporate  those  modifications  made  to 
section  1877  that  became  effective  for 
referrals  made  aftpf  December  31, 1994. 
(Even  though  the  August  1995  final  rule 
incorporates  OBRA  '93  and  SSA  '94 
provisions,  it  generally  only  reiterates 
them  without  interpreting  them.  We 
interpreted  the  new  provisions  only  in 
a  few  instances  in  )vhich  it  was 
necessary  to  do  sd  in  order  to 
implement  the  statute  at  all.)  The  final 
rule  also  respond^  to  comments 
received  on  the  December  1991  interim 
final  rule  covering  the  reporting 
requirements.  In  wdition,  it  revises  the 
regulations  established  by  that  rule  to 
incorporate  the  ainpndments  to  section 
1877(f)  made  by  SJSA  '94,  to  apply  to 
any  future  reporting  that  we  require. 

n.  Sections  1877  and  1903(s)  c^the  Act 
and  the  Provisions  of  This  Proposed 
Rule  j  i 

Many  of  the  proiVisions  covered  below 
are  discussed  in  detail  in  the  preamble 
of  either  the  Mftrchi  1992  proposed  rule 


or  die  August  1995  final  rule  in  the 
context  of  referrals  for  clinical 
laboratory  services.  We  are  proposing, 
as  discussed  below,  to  leave  a  number 
of  these  provisions  unchanged  except  to 
apply  them  to  the  additional  designated 
healdi  services.  Readers  who  desire 
more  background  information  on  these 
provisions  are  referred  to  the  earUer 
docimients. 

We  are  also  proposing  to  amend  the 
provisions  of  the  August  1995  final 
regulation  to  reflect  other  changes  in 
section  1877  that  were  enacted  in  OBRA 
'93  or  in  SSA  '94  and  became  effective 
on  January  1, 1995.  In  part  A  of  this 
section,  we  discuss  how  we  have  altered 
the  final  regulation  to  apply  it  to  the 
additional  designated  health  services, 
and  to  reflect  the  statutory  change  in 
section  1877  that  took  effect  on  January 
1, 1995.  Part  B  of  this  section  covers  the 
changes  made  by  section  13624  of 
OBRA  '93  to  the  Medicaid  program  in 
section  1903(s)  of  the  Act.  Section 
13624  applies  aspects  of  the  referral 
prohibition  to  the  Medicaid  program  for 
referrals  made  on  or  after  December  31, 
1994.  We  discuss  in  part  B  how  we 
propose  to  amend  the  Medicaid 
regulations  to  reflect  the  statutory 
changes. 

In  section  m  of  this  preamble  we 
discuss  in  detail  how  we  propose  to 
interpret  any  provisions  in  sections 
1877  and  1903(s)  that  we  believe  are 
ambiguous,  incomplete,  or  that  provide 
the  Secretary  with  discretion.  We  also 
discuss  policy  changes  or  clarifications 
we  propose  to  make  to  the  August  1995 
rule.  In  section  IV,  we  present  some  of 
the  most  common  questions  concerning 
physician  referrals  that  we  received 
from  the  health  care  community.  We 
include  in  section  IV  our  interpretations 
of  how  the  law  applies  in  the  situations 
described  to  us. 

A.  Reflecting  the  Statutory  Changes  in 
Section  1877 

1.  General  Prohibition 

With  certain  exceptions,  section 
1877(a)(1)(A)  prohibits  a  physician  from 
making  a  referral  to  an  entity  for  the 
furnishing  of  designated  health  services, 
for  which  Medicare  may  otherwise  pay, 
if  the  physician  (or  an  immediate  family 
member)  has  a  financial  relationship 
with  that  entity.  This  provision  as  it 
related  to  clinical  laboratory  services 
was  incorporated  into  our  regulations  at 
§  411.353(a)  by  the  August  1995  final 
rule.  We  would  revise  §411. 353(a)  to 
apply  the  prohibition  to  referrals  for 
designated  health  services. 

Section  1877(a)(1)(B)  prohibits  an 
entity  from  presenting,  or  causing  to  be 
presented,  either  a  Medicare  claim  or  a 


bill  to  any  individual,  third  party  payor, 
or  other  entity  for  designated  health 
services  furnished  under  a  prohibited 
referral.  This  provision,  vriih  regard  to 
clinical  laboratory  services,  was 
incorporated  into  our  regulations  at 
§  411.353(b)  by  the  August  1995  final 
rule.  We  would  revise  §  411.353(b)  to 
apply  it  to  claims  or  bills  for  any  of  the 
designated  health  services. 

2.  Definitions 

For  purposes  of  section  1877,  the 
statute  provides  definitions  of  a  number 
of  terms.  Because  they  are  important  to 
understanding  the  general  prohibition 
set  forth  above,  we  discuss  certain  of 
these  definitions  immediately  below. 
The  statutory  definitions  of  other  terms 
are  presented  elsewhere  in  this 
preamble  when  relevant. 

a.  Referral,  referring  physician 

As  defined  by  section  1877(h)(5),  a 
"referrel"  means  the  following: 

•  The  request  by  a  physician  for  an 
item  or  service  for  which  payment  may 
be  made  under  Medicare  Part  B, 
including  the  request  by  a  physician  for 
a  consultati(»i  with  another  physician 
(and  any  test  or  procedure  ordered  by, 
or  to  be  performed  by  (or  under  the 
supervision  of)  that  other  physician). 

•  The  request  or  establishment  of  a 
plan  of  care  by  a  physician  that  includes 
the  furnishing  of  designated  health 
8orvic0s 

Section  1877(h)(5)(C).  however, 
provides  an  exception  to  this  definition 
in  the  case  of  a  request  by  a  pathologist 
for  clinical  diagnostic  laboratory  tests 
and  pathological  examination  services, 
(and  as  added  by  OBRA  '93)  a  request 
by  a  radiologist  for  diagnostic  radiology 
services,  and  a  request  by  a  radiation 
oncologist  for  radiation  therapy  if  the 
services  are  furnished  by  (or  under  the 
supervision  oO  the  pathologist, 
radiologist,  or  radiation  oncologist, 
respectively,  as  a  result  of  a  consultation 
requested  by  another  physician. 

The  Augvist  1995  final  rule 
incorporated  section  1877(h)(5),  with 
regard  to  clinical  laboratory  services, 
into  our  regulations  by  defining 
"referral"  at  $411,351.  We  interpreted  a 
referral  as  the  request  by  a  physician  for, 
or  the  ordering  of,  any  item  or  service 
covered  luider  Medicare  Part  B.  We 
interpreted  the  referral  for  other  items  or 
services  as  a  request  by  a  physician  that 
includes  the  provision  of  laboratory 
services  or  the  establishment  of  a  plan 
of  care  by  a  physician  that  includes  the 
provision  of  laboratory  services.  We  also 
included  the  statutory  exception  for 
certain  clinical  diagnostic  laboratory 
tests  and  pathological  examination 
services  requested  by  a  pathologist. 
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This  proposed  rule  would  revise  the 
definition  of  "referral"  to  apply  it  to 
referrals  for  designated  health  services. 
In  accordance  with  section 
1877(h)(5)(C),  we  would  also  add  the 
exception  to  the  definition  described 
above  relating  to  a  request  by  a 
radiologist  for  diagnostic  radiology 
services  and  a  request  by  a  radiation 
oncologist  for  radiation  therapy.  In 
addition,  we  would  make  a  technical 
change  in  this  section.  We  would 
remove  the  phrase  "any  item  or  service" 
and  replace  it  with  the  phrase  "any 
service."  Because  the  term  "services"  is 
defined  in  our  regulations  (at  §400.202) 
to  include  "items,"  the  phrase  "any 
item  or  service"  contains  a  redundancy. 
Hereinafter,  unless  we  specifically  state 
otherwise,  we  use  the  term  "service(s)" 
as  including  "item{s)."  We  have  also 
made  several  other  changes  to  the 
definition  that  are  discussed  in  section 
ni  of  this  preamble. 

Also,  in  accordance  with  section 
1877(h)(5),  the  August  1995  final  rule  at 
§411.351  defined  "referring  physician" 
as  a  physician  (or  group  practice)  who 
makes  a  referral  as  defined  in  §  411.351. 
This  proposed  rule  would  retain  this 
definition,  but  with  one  amendment 
that  is  described  in  section  IV.A.5  of 
this  preamble. 

b.  Designated  health  services 

Section  1877(h)(6)  defines 
"designated  health  services"  as  any  of 
the  following  services: 

•  Clinical  laboratory  services. 

•  Physical  therapy  services. 

•  Occupational  therapy  services. 

•  Radiology  services,  including 
magnetic  resonance  imaging, 
computerized  axial  tomography  scans, 
and  ultrasound  services. 

•  Radiation  therapy  services  and 
supplies. 

•  Durable  medical  equipment  and 
supplies. 

•  Parenteral  and  enteral  nutrients, 
equipment,  and  supplies. 

•  Prosthetics,  orthotics,  and 
prosthetic  devices  and  supplies. 

•  Home  health  services. 

•  Outpatient  prescription  drugs. 

•  Inpatient  and  outpatient  hospital 
services. 

This  proposed  rule  would  incorporate 
this  definition  of  "designated  health 
services"  into  our  regulations  at 
§411.351,  except  that,  for  purposes  of 
definition,  we  would  combine  radiology 
services  and  radiation  therapy  services 
and  supplies.  Also,  we  propose  to 
define  each  of  these  designated  health 
services  in  §  411.351.  We  explain  our 
definitions  and  interpretations  in 
section  III  of  this  preamble. 


c.  Financial  relationship  >■ 

Section  1877(a)(2)  describes  a 
financial  relationship  between  a 
physician  (or  an  immediate  family 
member)  and  an  entity  as  being  an 
ownership  or  investment  interest  in  the 
entity  or  a  compensation  arrangement 
between  a  physician  (or  immediate 
family  member)  and  the  entity.  (We 
discuss  compensation  arrangements  in 
the  next  section).  The  statute  provides 
that  an  ownership  or  investment  interest 
may  be  established  through  equity,  debt, 
or  other  means.  The  statute  further 
specifies  that  an  ownership  or 
investment  interest  includes  an  interest 
in  an  entity  that  holds  an  ownership  or 
investment  interest  in  any  entity 
furnishing  designated  health  services. 

The  August  1995  final  rule 
incorporated  this  definition  into  our 
regulations,  with  regard  to  clinical 
laboratory  services,  at  §411.351.  That 
section  specifies  that  a  financial 
relationship  includes  an  interest  in  an 
entity  that  holds  an  ownership  or 
investment  interest  in  any  entity 
providing  laboratory  services.  This 
proposed  rule  would  revise  the 
definition  to  specify  that  a  financial 
relationship  includes  an  interest  in  an 
entity  that  holds  an  ownership  or 
investment  interest  in  any  entity 
providing  designated  health  services. 
We  have  also  made  certain  other 
changes  described  in  section  III  of  this 
preamble. 

d.  Compensation  arrangement, 
remuneration 

Section  1877(h)(1)(A)  defines  a 
"compensation  arrangement"  as  any 
arrangement  involving  any 
remuneration  between  a  physician  (or 
immediate  family  member)  and  an 
entity,  other  than  an  arrangement 
involving  only  remuneration  described 
in  section  1877(h)(1)(C).  Section 
1877(h)(1)(B)  defines  "remuneration"  to 
include  "any  remuneration,  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind."  Section  1877(h)(1)(C)  provides 
that  a  compensation  arrangement  does 
not  include  the  following  types  of 
remuneration: 

•  The  forgiveness  of  amounts  owed 
for  inaccurate  tests  or  procedures, 
mistakenly  performed  tests  or 
procedures,  or  the  correction  of  minor 
billing  errors.  ■ 

•  The  provision  of  items,  devices,  or 
supplies  that  are  used  solely  to — 

+  Collect,  transport,  process,  or  store 
specimens  for  the  entity  providing  the 
item,  device,  or  supply;  or 

+  Order  or  communicate  the  results 
of  tests  or  procedures  for  the  entity. 

•  A  payment  made  by  an  insurer  or 
a  self-insured  plan  to  a  physician  to 


satisfy  a  claim,  submitted  on  a  fee-for- 
service  basis,  for  the  furnishing  of 
health  services  by  that  physician  to  an 
individual  who  is  covered  by  a  policy 
with  the  insurer  or  by  the  self-insured 
plan,  if — 

+  The  health  services  are  not 
furnished,  and  the  payment  is  not  made, 
under  a  contract  or  other  arrangement 
between  the  insurer  or  the  plan  and  the 
physician; 

+  The  payment  is  made  to  the 
physician  on  behalf  of  the  covered 
individual  and  would  otherwise  be 
made  directly  to  the  individual; 

+  The  amount  of  the  payment  is  set 
in  advance,  does  not  exceed  fair  market 
value,  and  is  not  determined  in  a 
manner  that  takes  into  account  directly 
or  indirectly  the  volume  or  value  of  any 
referrals;  and 

+  The  payment  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

The  above  definitions  of  a 
"compensation  arrangement"  and 
"remuneration"  were  incorporated  into 
our  regulations  at  §411.351  by  the 
August  1995  final  rule.  In  the  definition 
of  "compensation  arrangement,"  we 
clarified  that  such  an  arrangement  could 
be  either  direct  or  indirect.  This 
proposed  rule  would  retain  that 
definition.  Also,  because  the  statute 
defines  "remuneration"  only  by 
referring  to  how  the  remuneration  might 
be  made  (for  example,  in  cash  or  in 
kind),  we  interpreted  remuneration  to 
mean  any  payment,  discount, 
forgiveness  of  debt,  or  other  benefit. 
This  proposed  rule  would  retain  the 
definition  of  "remuneration,"  with  one 
change.  We  will  consider  that  payments 
made  by  an  insurer  to  a  physician  are 
not  "remuneration"  if  tltey  meet  the 
requirements  in  the  statute,  and  if  the 
amount  of  the  payment  does  not  take 
into  account  directly  or  indirectly  other 
business  generated  between  the  parties. 
We  explain  this  change  in  section  III.E.3 
of  this  preamble. 

3.  General  Exceptions  to  the  Prohibition 
on  Physician  Referrals 

Section  1877(b)  provides  for  general 
exceptions  to  the  prohibition  on 
referrals.  (General  exceptions -ore 
exceptions  that  apply  to  both 
ownership/investment  interests  and 
compensation  arrangements.) 

Because  the  first  two  of  these 
exceptions  apply  to  a  "group  practice," 
we  begin  with  a  discussion  of  "group 
practice"  as  defined  in  section  1877.  A 
"group  practice,"  as  defined  in  section 
1877(h)(4).  is  a  group  of  two  or  more 
physicians  legally  organized  as  a 
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partnership,  projf^ssional  corporation, 
foundation,  not-|^r-profit  corporation, 
faculty  practice  plan,  or  similar 
association,  that  meets  the  following 
conditions:        | : 

•  Each  physician  member  of  the 
group  furnishes  substantially  the  full 
range  of  service^  ihat  the  physician 
routinely  furnishes,  including  medical 
care,  consultatic^,  diagnosis,  or 

the  joint  use  of 

,  facilities, 
lersonnel. 

all  of  the  services  of 
the  physician  members  of  the  group  are 
furnished  throuui  the  group,  are  billed 
imder  a  billing  munber  assigned  to  the 
group,  and  amoyihts  so  received  are 
treated  as  receipts  of  the  group  (the 
"substantially  all"  test,  which  we 
disctiss  below).  (The  predecessor 
provision,  that  i«i  the  provision  as  it 
read  before  Janufi^  1, 1995,  required 
that  the  services!  be  billed  in  the  name 
of  the  group  (not  that  they  be  billed 
under  a  billing  number  assigned  to  the 
grouj^.)  I 

•  The  overhead  expenses  of  and  the 
income  from  the!  bractice  are  distributed 
in  accordance  wijh  methods  previously 
determined.       '  I 

•  Except  for  pkbfits  and  productivity 
bonuses  that  meet  the  conditions 
described  belowL  no  physician  member 
of  the  group  dircKttly  or  indirectly 
receives  compensation  based  on  the 
volume  or  value  jqf  referrals  by  the 
physician.  (Added  by  OBRA  '93  to  be 
effective  January!  i.  1995'.) 

•  Members  oitne  group  personally 
conduct  at  least  7^5  percent  of  the 
physidan-{>atient  encounters  of  the 
group  practice.  (Added  by  OBRA  '93  to 
be  effective  January  1, 1995.) 

•  The  group  practice  complies  with 
all  other  standards  established  by  the 
Secretary  in  regiilbtions. 

With  regard  toitbe  at>ove  definition, 
section  1877(h)(4|(B)  establishes  the 
following  "Special  Rules": 

•  A  physician  in  a  group  practice  may 
be  paid  a  share  of  the  overall  profits  of 
the  group,  or  a  pft^uctivity  bonus  based 
on  services  persdiially  performed  or 
services  incident;  io  the  personally 
performed  servidsB,  so  long  as  the  share 
or  bonus  is  not  determined  in  any 
manner  that  is  directly  related  to  the 
volume  or  value  pif  referrals  by  the 
physician.  (Adde(|  by  OBRA  '93  to  be 
effective  for  refeit^ls  made  on  or  after 
January  1, 1995.)!  | 

•  In  the  case  of  la  faculty  practice  plan 
associated  with  a!  hospital,  institution  of 
higher  education,  or  medical  school 
with  an  approved  medical  residency 
training  program  in  which  physician 
members  may  fuMish  a  variety  of 
different  spedaltyi  services  and  furnish 


profiBssional  services  both  within  and 
outside  the  group,  as  well  as  perform 
other  tasks  such  as  research,  the 
conditions  contained  in  the  definition  of 
"group  practice"  apply  only  with 
respect  to  the  services  furnished  within 
the  faculty  practice  plan. 

Our  August  1995  final  rule 
estabUshed  a  definition  of  "group 
practice"  at  §411.351  baseu  on  the 
statute  as  it  read  effective  January  1, 
1992.  In  implementing  the  statute,  we 
interpreted  the  provision  requiring  that 
"substantially  all"  of  the  services  of  the 
physician  members  be  furnished 
through  the  group  as  meaning  75 
percent  of  the  patient  care  services  of 
the  group  practice.  (We  discuss 
additional  requirements  and  definitions 
related  to  the  "substantially  all"  test  in 
section  ILA.6.  of  this  preamble.)  As 
stated  above,  OBRA  '93  made  certain 
revisions  to  the  definition  of  a  group 
practice,  effective  January  1, 1995.  This 
proposed  rule  would  revise  the 
de&iition  of  "group  practice"  at 
§411.351  to  conform  with  the  changes 
made  by  OBRA  '93.  Therefore  we  would 
do  the  following: 

•  Remove  the  requirement  that 
substantially  all  of  the  services  must  be 
billed  in  the  name  of  the  group.  We 
would  specify,  instead,  that 
substantially  all  of  the  services  must  be 
billed  under  a  billing  nimiber  assigned 
to  the  group. 

•  Add  the  above  provisions 
restricting  pa)rments  made  to  physicians 
based  on  volume  or  value  of  referrals, 
with  the  exception  for  profits  and 
productivity  bonuses. 

•  Add  that  members  of  the  group 
must  personally  conduct  at  least  75 
percent  of  the  physician-patient 
encounters  of  Uie  group  practice. 

In  addition,  for  reasons  explained  in 
the  August  1995  final  rule,  the 
definition  would  continue  to  provide 
that  the  "substantially  all"  test  does  not 
apply  to  any  group  practice  that  is 
located  solely  in  a  health  professional 
shortage  area  (HPSA).  Also,  fat  group 
practices  located  outside  of  a  HPSA,  any 
time  spent  by  group  practice  members 
providing  services  in  a  HPSA  should 
not  be  used  to  calculate  whether  the 
group  practice  located  outside  the  HPSA 
has  met  the  "substantially  all"  test.  We 
have  also  made  several  other  changes  to 
the  definition  of  a  group  practice,  which 
are  discussed  later  in  this  preamble. 

a.  Exception — physician  services 

Section  1877(b)(1)  specifies  that  the 
prohibition  does  not  apply  to  services 
furnish^  on  a  referral  basis  if  the 
services  are  physician  services,  as 
defined  in  section  1861(q),  furnished 
personally  by  (or  under  the  personal 


supervision  of)  another  physician  in  the 
same  group  practice  as  the  referring 
physician.  Our  August  1995  final  rule 
incorporated  this  provision  at 
§  411.355(a),  covering  physician 
services  as  we  have  defined  them  at 
§  410.20(a).  This  proposed  rule  retains 
§  411.355(a). 

b.  Exception— in-office  ancillary    ■ 
services 

Section  1877(b)(2)  specifies  that  the 
prohibition  does  not  apply  to  referrals 
for  certain  in-office  ancillary  services. 
We  consider  in-office  ancillary  services 
to  be  all  designated  health  services  that 
can  be  provided  in  an  in-office  setting, 
except  durable  medical  equipment 
(excluding  infusion  pumps)  and 
parenteral  and  enteral  nutrients, 
equipment,  and  supplies.  (In  other 
words,  referrals  for  infusion  pumps  can 
qualify  for  the  exception.  However,  the 
exception  does  not  apply  to  referrals  for 
the  in-office  provision  of  other  durable 
medical  equipment  and  i>arenteral  and 
enteral  nutrients,  equipment,  and 
supplies.)  To  qualify  for  the  exception, 
an  ownership  or  investment  interest  in 
the  services  must  meet  any 
requirements  the  Secretary  sets  forth  in 
regulations  to  protect  against  Medicare 
program  or  patient  abuse.  Additionally, 
the  ancillary  services  must  meet  the 
following  rec^uirements: 

•  The  services  must  be  furnished 
personally  by  the  referring  physician,  a 
physician  who  is  a  member  of  the  same 
group  practice  as  the  referring 
physician,  or  an  individual  who  is 
directly  supervised  by  the  physician  or 
by  another  physician  in  the  group 
practice.  Also,  the  services  must  he 
furnished  in  either  of  the  following: 

+  A  building  in  which  the  referring 
ph3rsician  (or  another  physician  who  is 
a  member  of  the  same  group  practice) 
furnishes  physician  services  imrelated 
to  the  furnishing  of  designated  health 
services.  (The  predecessor  provision 
read  "♦  *  •  unrelated  to  the  furnishing 
of  clinical  laboratory  services.") 

+  In  the  case  of  a  referring  physician  ■ 
who  is  a  member  of  a  group  practice,  in 
another  building  that  is  used  by  the 
group  practice  for  either  of  the 
following: 

■M-  Fiunishing  some  or  all  of  the 
group's  clinical  laboratory  services. 

++  The  centralized  provision  of  the 
group's  designated  health  services 
(other  than  clinical  laboratory  services). 
(This  provision,  which  was  added  by 
OBRA  '93,  became  effiective  January  1, 
1995.)  Note  that  OBRA  '93  also  contains 
an  undesignated  paragraph  following 
this  provision  that  reads  as  follows: 
"unless  the  Secretary  determines  other 
terms  and  conditions  under  which  the 
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provision  of  such  services  does  not 
present  a  risk  of  program  or  patient 
abuse,  *  *  *."  As  discussed  in  the 
August  1995  final  rule,  it  is  our 
interpretation  that  this  paragraph  is 
intended  to  provide  for  the  possibility  of 
our  liberalizing  the  conditions  described 
in  section  1877(bK2)(A)(ii)(n);  that  is. 
the  conditions  concerning  the  provision 
of  services  in  "another  building"  that  is 
used  by  a  group  practice. 

•  The  ancillary  services  must  be 
billed  by  one  of  the  following: 

+  The  physician  performing  or 
supervising  the  services. 

+  A  group  practice  of  which  the 
physician  is  a  member  under  a  billing 
niunber  assigned  to  the  group  practice. 
(Prior  to  January  1, 1995,  this  provision 
did  not  require  that  the  services  be 
billed  under  a  group  practice's  billing 
number.) 

+  An  entity  that  is  wholly  owned  by 
thephysician  or  group  practice. 

Toe  August  1995  final  rule 
incorporated  into  our  regulations  an  in- 
ofBce  ancillary  services  exception  that 
was  based  on  the  statutory  provision,  as 
it  was  in  effect  on  January  1, 1992,  at 
§  411.355(b).  This  proposed  rule  would 
revise  §  411.355(b)  to  conform  it  to  the 
current  statutory  provision.  That  is,  it 
would — 

•  Specify  that  the  exception  does  not 
apply  to  durable  medical  equipment 
(other  than  infusion  puimpsl^r  to 
parenteral  and  enteral  nutrients, 
equipment,  and  supplies;  and 

•  Revise  paragraph  (b)(2)  of  §411.355 
to  require  that  the  services  be  furnished 
in  one  of  the  following  locations: 

+  A  building  in  which  the  referring 
physician  (or  another  physician  who  is 
a  member  of  the  same  group  practice) 
furnishes  physician  services  unrelated 
to  the  furnishing  of  designated  health 
services. 

+  A  building  that  is  used  by  the 
group  practice  for  the  provision  of  some 
or  all  of  the  group's  cUnical  laboratory 
services. 

+  A  building  that  is  used  by  the 
group  practice  for  the  centralized 
provision  of  the  group's  designated 
health  services  (other  than  clinical 
laboratory  services). 

•  Indicate  that  when  a  group  practice 
bills  for  ancillary  services,  the  services 
must  be  billed  under  a  billing  number 
assigned  to  the  group  practice. 

We  have  also  made  several  other 
changes  to  the  in-office  ancillary 
services  exception  that  we  discuss  in 
section  ID  of  this  preamble. 

For  piuposes  of  the  in-office  ancillary 
services  exception,  the  August  1995 
final  rule  also  defined  "direct 
supervision"  at  §  411.351.  The  rule 
defines  this  term  as  supervision  by  a 


physician  who  is  present  in  the  office 
suite  and  immediately  available  to 
provide  assistance  and  direction 
throughout  the  time  services  are  being 
performed.  This  proposed  rule  would 
retain  that  definition,  with  several 
changes  that  are  meant  to  clarify  the 
meaning  of  the  term  "present  in  the 
office  suite."  We  discuss  these  changes 
in  section  m  of  this  preamble. 

c.  Exception — certain  prepaid  health 
plans 

Section  1877(b)(3)  specifies  that  the 
prohibition  on  referrals  does  not  apply 
to  services  furnished  by  certain  prepaid 
health  plans.  To  qualify  for  the 
exception,  the  services  must  be 
furnished  by  a  Federally-qualified 
health  maintenance  organization 
(within  the  meaning  of  section  1310(d) 
of  the  Public  Health  Services  Act)  to  its 
enrollees  or  by  a  prepaid  health  care 
organization  to  its  enrollees  under  a 
contract  or  agreement  with  Medicare 
under  one  of  the  following  statutory 
authorities: 

•  Section  1876,  which  authorizes  us 
to  enter  into  contracts  with  health 
maintenance  organizations  and 
competitive  medical  plans  to  furnish 
covered  items  and  services  on  a  risk- 
sharing  or  reasonable  cost  basis. 

•  Section  1833(a)(1)(A).  which 
authorizes  payment  for  Medicare  Part  B 
services  to  prepaid  health  plans  on  a 
reasonable  cost  basis. 

•  Section  402(a)  ofthe  Social  Security 
Amendments  of  1967  or  section  222(a) 
of  the  Social  Security  Amendments  of 
1972,  both  of  which  authorize  us  to 
conduct  demonstration  projects 
involving  payments  on  a  prepaid  basis. 

The  August  1995  final  rule 
incorporated  section  1877(b)(3)  into  our 
regulations  at  §  411.355(c).  We  are 
proposing  to  set  forth  at  §  435.1012(b) 
an  exception  for  services  provided  by 
orgtuiizations  analogous  to  those  cited 
above  to  enrollees  imder  the  Medicaid 
program.  We  discuss  this  proposal  in 
section  III  of  this  preamble. 

d.  Other  exceptions 

Effective  January  1, 1995,  section 
1877(b)(4)  authorizes  the  Secretary  to 
provide  in  regulations  for  additional 
exceptions  for  financial  relationships, 
beyond  those  specified  in  the  statute,  if 
she  determines  that  they  do  not  pose  a 
risk  of  Medicare  program  or  patient 
abuse.  The  Secretary  determined,  based 
on  the  rationale  explained  in  the  August 
1995  final  rule,  that  referrals  for  certain 
clinical  laboratory  services  furnished  in 
an  ambulatory  surgical  center  or  end 
stage  renal  disease  facility,  or  by  a 
hospice  do  not  pose  a  risk  of  Medicare 
program  or  patient  abuse.  The  Secretary 


found  no  risk  of  abuse  when  payments 
for  these  services  are  included  in  the 
ambulatory  surgical  center  payment 
rate,  the  end  stage  renal  disease 
composite  payment  rate,  or  as  part  of 
the  hospice  payment  rate,  respectively. 
Therefore,  the  August  1995  final  rule 
incorporated  an  exception  for  those 
services  into  our  regulations  at 
§  411.355(d).  This  proposed  rule  would 
retain  that  provision,  with  a  change 
discussed  below.  Because  this  proposed 
rule  covera  10  additional  designated 
health  services,  this  exception  would 
now  apply  to  any  of  the  designated 
health  services  provided  in  the  same 
manner. 

As  we  noted  in  the  August  1995  final 
rule,  we  excepted  the  listed  services 
because  they  are  furnished  as  part  of  a 
composite  rate  that  cannot  vary  in 
response  to  utilization.  We  are 
amending  §  411.355(d)  to  allow  the 
Secretary  to  except  services  furnished 
under  other  payment  rates  that  the 
Secretary  determines  provide  no 
financial  incentive  for  either 
underutilization  or  overutilization,  or 
any  other  risk  of  program  or  patient 
abuse.  We  are  specifically  soliciting 
comments  on  whether  there  are 
analogous  composite  rates  tmder  the 
Medicaid  program  that  are  similarly 
guaranteed  not  to  result  in  program  ot 
patient  abuse.  Commentera  who  are 
interested  in  this  issue  shotild 
demonstrate  why  they  believe  a 
particular  kind  of  service  should  qualify 
for  the  exception. 

4.  Exceptions  That  Apply  Only  to 
Certain  Ownership  or  Investment 
Interests 

The  statute  also  provides  that  certain 
ownership  or  investment  interests  do 
not  constitute  a  "financial  relationship" 
for  purposes  of  the  section  1877 
prohibition  on  referrals. 

a.  Exception — certain  investment 
securities  and  shares 

Under  section  1877(c),  the  prohibition 
on  referrals  does  not  apply  in  the  case 
of  ownership  by  a  physician  (or 
immediate  family  member)  ofthe 
following: 

•  Investment  securities  (including 
shares  or  bonds,  debentures,  notes,  or 
other  debt  instnunents)  that  may  be 
purchased  on  terms  generally  available 
to  the  public  and  that  are — 

•  Securities  listed  on  the  New  York 
Stock  Exchange,  the  American  Stock 
Exchange,  or  any  regional  exchange  in 
which  quotations  are  pubUshed  on  a 
daily  basis,  or  foreign  securities  listed 
on  a  recognized  foreign,  national,  or 
regional  exchange  in  which  quotations 
are  published  on  a  daily  basis,  or 
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•  Securities  traded  under  an 
automated  interdealer  quotation  system 
operated  by  the!  National  Association  of 
Securities  Deal  ^,  and 

•  In  a  corpor  xion  that  had,  at  the  end 
of  the  corporati  c^'s  most  recent  fiscal 
year  or  on  avertte  during  the  previous 

3  fiscal  years,  stockholder  equity 
exceeding  $75  pillion.  (OBRA  '93  also 
included,  until  jj^uary  1, 1995, 
securities  in  a  obrporation  that,  at  the 
end  of  the  corporation's  most  recent 
fiscal  year,  had  Itbtal  assets  exceeding 
$100  million.) 

•  Owmership  Of  shares  in  a  regulated 
investment  conf  pany  as  defined  in 
section  B51(a)  oithe  Internal  Revenue 
Code  of  1986  if  jtbe  company  had,  at  the 
end  of  the  Camay's  most  recent  fiscal 
year  or  on  aver^^  during  the  previous 
3  fiscal  years,  t(i|al  assets  eMseding  $75 
million. 

The  August  lj^5  final  rule 
incorporated  the  above  provision  into 
our  regulations  at  §§  411.356  (a)  and  (b). 
This  proposed  nile  would  remove  from 
$41 1.356(a)  thct  portion  of  the 
provision  that  eotpired  on  January  1, 
1995,  and  wouldmake  certain  other 
dianges  deacrifaUd  in  section  m  of  this 
preamble. 

b.  Excepiion—aimtership  or  mvestmeot 
interest  in  certojf^  health  care  facilities 

Section  1877(j4)  [Movides  additional 
exceptions  to  tU^  prohibition  on 
physician  refaniEOs  fior  certain 
designated  health  services  furnished  by 
three  types  of  faiaiUties  if  the  physician 
(or  immediate  £ffnily  membm)  has  an 
ownership  or  in|i|e8tment  interest  in  the 
facilities: 

•  DMignated  health  services 
'furnished  by  a  hespital  located  in 
Puerto  Rico. 

•  Designated  Ibealth  services 
furnished  in  a  rtikal  area  by  an  entity  if 
substantially  all  of  the  designated  health 
services  furnished  by  the  entity  are 
furnished  to  individuals  residing  in  a 
rural  area.  A  "n  ial  area"  is  defined  in 
section  1886(dM  ZVP)  as  meaning  an  area 
outside  of  a  Met  topolitan  Statistical 
Area.  (Until  Janek^  1, 1995,  this 
provision  read  ajs  follows:  "In  the  case 
of  clinical  laboratory  services  if  the 
laboratory  fumisjung  the  services  is  in 

a  rural  area  (as  4<fined  in  section 
1886(dH2)(D))."|: 

•  Designated  health  services 
furnished  by  a  hospital  outside  of 
Puerto  Rico  if  th|a  referring  physician  is 
authorized  to  penonn  SMvices  at  the 
hospital  and  thej  ^mnership  or 
investment  inteMst  is  in  the  hospital 
itself  (and  not  merely  in  a  subdivisicm 
of  the  hospital). 

The  August  1^6  final  rule 
incorpon^  secjiion  1877(d),  as  it 


related  to  clinical  laboratory  services, 
into  our  regulations  at  §  411.356(c).  In 
establishing  the  rural  provider 
exception  in  the  regulations,  we 
required  that  referred  labmatory  testing 
be  performed  on  the  premises  Of  the 
rural  laboratory  (if  not  performed  (M#the 
premises,  the  laboratory  perfcmning  the 
testing  was  required  to  biU  the  Medicare 
program  directly).  As  desaibed  in  the 
preamble  to  the  proposed  rule  covering 
referrals  for  clinical  laboratory  services 
(57  FR  8598  (March  11. 1992)),  we 
believe  that  Congress  included  this 
exception  in  order  to  benefit  Medicare 
beneficiaries  who  live  in  rural  areas 
where  laboratories  may  not  be  available 
without  the  financial  support  of  local 
physicians.  We  includea  the  additional 
requirement  to  prevent  situations  in 
which  physicians  who  own  an  urban 
laboratory  set  up  a  storefront  or  "shell" 
laboratory  with  a  rural  address  in  order 
to  use  the  rural  exception.  In  this 
scenario,  the  urban  owner  could  make 
referrals  to  the  rural  laboratory,  which 
would  in  turn  refer  the  tests  to  the 
physician's  urban  laboratory. 
Alternatively,  urban  l^Kuatories  with 
physician  owners  coidd  set  up  rural 
laboratories  for  the  purpose  of 
performing  tests  referred  by  the 
physician  ownera  fortheir  uiben 
patients. 

Because  section  1877(d)(2)  has  been 
amended  to  apply  ooly  to  designated 
health  services  that  are  actually 
furnished  in  a  rural  area  (they  cannot  be 
transfarred  to  an  urban  provider),  and 
only  by  providera  that  provide 
designated  health  services  to  a 
predominantly  rural  population,  we  no 
longer  believe  that  the  extra  requirement 
is  necessary.  We  are  therefore  proposing 
to  remove  it  from  §  410.356(c). 

The  August  1995  final  regulation 
adopted  the  OBRA  '93  standard  that 
substantially  all  of  the  designated  health 
services  fumiriied  by  the  rural  entity  are 
furnished  to  individuals  residing  in  a 
rural  area.  We  interpreted  "subaiantially 
all"  as  meaning  at  least  75  percent  of  the 
services.  In  ad&tion,  §  411.356(c) 
provided  an  exception,  until  January  1, 
1995,  for  an  ownership  or  investment 
interest  in  a  hospital  if  the  physician's 
ownership  or  investment  interest  does 
not  relate  (direcUy  or  indirectly)  to  the 
furnishing  of  clinical  laboratory 
services.  This  exception  was  based  on 
section  1877(b)(4)  as  it  read  imder 
OBRA  '90.  OBRA  '93.  as  amended  by 
SSA  '94,  retained  this  provision  only 
until  January  1, 1995. 

This  proposed  rule  would  revise 
§  411.356(c)  to  reflect  Uie  statutory 
provisicm  as  it  became  eCfoctive  on 
January  1, 1995  and  to  apply 
§  411.356(c)  to  entities  providing  any  of 


the  designated  health  services.  We 
would  change  the  requirement  that  a 
rural  entity  be  located  in  a  rural  area  to 
instead  except  referrals  for  designated 
health  services  furnished  in  a  rural  area 
by  an  entity  that  furnishes  substantially 
all  of  its  designated  health  services  to 
individuals  residing  in  a  rural  area.  We 
would  continue  to  interpret 
"substantially  all"  as  being  at  least  75 
percent  of  the  services  furnished  by  the 
entity.  In  addition,  this  proposed  rule 
would  remove  the  exception  that 
expired  on  January  1, 1995. 

5.  Exceptions  That  Apply  Only  to 
Certain  Compensation  Arrangements 

Section  1877(e)  provides  that  certain 
compensation  arrangements  an  not 
considered  a  "financial  relationship"  for 
purposes  of  the  prohibition  on 
physician  referrals. 

a.  Exception — rental  of  office  space 

Sectim  1877(e)(1)(A)  provides  an 
exception  for  payments  made  by  a 
lessee  to  a  lessor  for  the  use  of  premises 
if  the  following  conditions  are  met: 

•  The  lease  is  in  writing,  signed  by 
the  parties,  and  specifies  the  premises 
covered  by  the  lease. 

•  The  ^aoe  rented  or  leased  does  not 
exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  bunness 
purposes  of  die  rental  or  lease.  Also,  the- 
space  is  used  exclusively  by  the  lessee 
when  being  used  by  the  Imsee,  except 
that  the  Jessee  may  make  payments  for 
the  use  ofepacB  consisting  of  common 
areas  under  certain  omditions.  That  is, 
acoept^le  payments  for  cmnraon  arees 
cannot  exceed  the  lessee's  pro  rata  share 
of  expenses  for  that  space  baaed  upcm 
the  ratio  of  the  space  used  exclusively 
by  the  lessee  to  tne  total  amount  of 
space  (other  than  common  arees) 
occupied  by  all  persons  using  the 
common  areas. 

•  The  leese  provides  for  a  term  of 
rental  or  lease  of  at  leest  1  year. 

•  The  rmital  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  feir  maricet  value,  and 
are  not  determined  in  a  manner  that 
takes  into  account  the  volume  ta  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  wen 
made  betMreen  the  parties. 

•  The  lease  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation,  as  needed  to  protest 
gainst  Medicare  program  or  patient 
abuse. 

"Fair  market  value"  is  defined  by 
section  1877(h)(3)  as  the  value  in  arm's- 
length  transactions,  consistent  with  the 
general  value  market,  and,  with  respect 
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to  rentals  or  leases,  the  value  of  rental 
property  for  general  commercial 
purposes  (not  taking  into  account  its 
intended  use)  and,  in  the  case  of  a  lease 
of  space  by  a  lessor  that  is  a  potential 
source  of  patient  referrals  to  the  lessee, 
not  adjusted  to  reflect  the  additional 
value  the  prospective  lessee  or  lessor 
would  attribute  to  the  proximity  or 
convenience  to  the  lessor.  (Meeting  the 
fair  market  value  standard  is  a 
requirement  for  several  of  the  other 
compensation-related  exceptions  in  the 
statute.  We  discuss  these  other 
exceptions  later  in  this  preamble.) 

The  August  1995  final  rule 
incorporated  the  provisions  of  section 
1877(^(1  )(A)  into  our  regulations  at 
§  411.357(a),  without  imposing  any 
additional  requirements.  This  proposed 
rule  would  retain  §  411.357(a).  In 
addition,  the  final  rule  incorporated  the 
definition  of  "fair  market  value"  in 
§411.351.  This  proposed  rule  would 
retain  the  definition.  Also,  since  the 
statute  requires  that  fair  market  value  be 
"consistent  with  the  general  market 
value,"  we  have  added  to  the  definition 
an  explanation  of  "general  market 
value." 

b.  Exception — rental  of  equipment 

Section  1877(e)(1)(B)  provides  an 
exception  for  payments  made  by  a 
lessee  of  equipment  to  the  lessor  for  the 
uset)f  the  equipment  if  the  following 
conditions  are  met: 

•  The  lease  is  set  out  in  writing, 
signed  by  the  parties,  and  specifies  the 
equipment  covered  by  the  lease.* 

•  The  equipment  rented  or  leased 
does  not  exceed  that  which  is 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
rental  or  lease  and  is  used  exclusively 
by  the  lessee  whoi  being  used  by  the 
lessee.    4 

•  The  lease  provides  for  a  term  of 
rental  or  lease  of  at  least  1  year. 

•  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  were 
made  between  the  parties. 

•  The  lease  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

The  August  1995  final  rule 
incorporated  this  provision  into  our 
regulations  at  §411. 357(b),  without 
imposing  any  additional  requirements. 
This  proposed  rule  would  retain 


§  411.357(b).  with  minor  editorial 
changes. 

c.  Exception — bona  fide  employment 
relationship 

Under  section  1877(e)(2),  any  amount 
pai4  by  an  employer  to  a  physician  (or 
an  immediate  family  member  of  the 
physician)  who  has  a  bona  fide 
employment  relationship  with  the 
employer  for  the  provision  of  services 
does  not  constitute  a  compensation 
arrangement  for  purposes  of  the 
prohibition  if  the  following  conditions 
are  met: 

•  The  employment  is  for  identifiable 
services. 

•  The  amoimt  of  the  remuneration 
imder  the  employment  is  consistent 
with  the  fair  market  value  of  the 
services  and  (except  for  certain 
productivity  bonuses)  is  not  determined 
in  a  manner  that  takes  into  account 
(directly  or  indirectly)  the  volume  or 
value  of  any  referrals  by  the.referring 
physician. 

•  The  remuneration  is  made  in 
accordance  with  an  agreement  that 
would  be  commercially  reasonable  even 
if  no  referrals  were  made  to  the 
employer. 

•  The  employment  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

The  statute  provides  that,  imder  this 
exception,  a  productivity  bonus  that  is 
based  on  services  performed  personally 
by  the  physician  (or  immediate  family 
member)  does  not  violate  the  "volume 
or  value  of  referrals"  standard. 

"Employee"  is  defined  in  section 
1877(h)(2)  as  an  individual,  who  would 
be  considered  to  be  an  employee  of  the 
entity  under  the  usual  common  law 
rules  that  apply  in  determining 
employer-employee  relationships,  as 
applied  for  purposes  of  section 
3121(d)(2)  of  the  Internal  Revenue  Code 
of  1986. 

The  August  1995  final  rule 
incorporated  the  provisions  of  section 
1877(e)(2)  into  our  regulations  at 
§  411.357(c),  without  imposing  any 
additional  requirements.  This  proposed 
mle  would  retain  §  411.357(c),  but  with 
additional  requirements  that  we 
describe  in  section  ID.  The  final  rule 
also  incorporated  the  definition  of 
"employee"  into  our  regulations  at 
§  411.351.  Again,  this  proposed  rule 
would  retain  that  definition. 

d.  Exception — personal  service 
arrangements 

Under  section  1877(e)(3)(A), 
remuneration  from  an  entity  under  an 
arrangement  (including  remuneration 


for  specific  physician  services  furnished 
to  a  nonprofit  blood  center)  does  not 
constitute  a  compensation  arrangement 
for  purposes  of  the  prohibition  on 
referrals  if  the  following  conditions  are 
met: 

•  The  arrangement  is  set  out  in 
writing,  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement. 

•  The  arrangement  covers  all  of  the 
services  to  be  furnished  by  the 
physician  (or  immediate  family 
member)  to  the  entity. 

•  The  aggregate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement. 

•  The  term  of  the  arrangement  is  for 
at  least  1  year. 

•  The  compensation  to  be  paid  over 
the  term  of  the  arrangement  is  set  in  ,• 
advance,  does  not  exceed  fair  market 
value,  and,  except  in  the  case  of  a 
physician  incentive  plan  (as  described 
below)  is  not  determined  in  a  manner 
that  takes  into  account  the  volume  or 
value  of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  services  to  be  performed  under 
the  arrangement  do  not  involve  the 
counseling  or  promotion  of  a  business 
arrangement  or  other  activity  that 
violates  State  or  Federal  law. 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 

The  August  1995  final  rule 
incorporated  section  1877(e)(3)(A)  into 
our  regulations  at  §  411.357(d)(1), 
without  imposing  any  additional 
requirements.  This  proposed  rule  would 
retain  §  411.357(d)(1),  with  several 
changes  that  we  discuss  in  section  m  of 
this  preamble. 

Section  1877(e)(3)(B)(i)  provides  that, 
in  the  case  of  a  physician  incentive  plan 
between  a  physician  and  an  entity,  the 
compensation  may  be  determined  in  a 
maimer  (through  a  withhold,  capitation, 
bonus,  or  otherwise)  that  takes  into 
account,  directly  or  indirectly,  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties, 
if  the  plan  meets  the  following 
requirements: 

•  No  specific  payment  is  made 
(directly  or  indirectly)  imder  the  plan  to 
a  physician  or  a  physician  group  as  an 
inducement  to  reduce  or  limit  medically 
necessary  services  prpvided  with 
respect  to  a  specific  individual  enrolled 
with  the  entity. 

•  If  the  plan  places  a  physician  or  a 
physician  group  at  substantial  financial 
risk  as  determined  by  the  Secretary 
under  section  1876(i)(8)(A)(ii),  the  plan 
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complies  wiljli  any  requirements  the 
Secretary  majf  impose  under  that 
section. 

•  Upon  request  by  the  Secretary,  the 
entity  providas  the  Secretary  with 
access  to  descriptive  information 
regarding  thd  blan,  in  order  to  permit 
the  Secretary!  fo  determine  whether  the 
plan  is  in  coik^pUance  with  the 
reouireraents  listed  above. 

(Note:  Sections  1876(i)(8)  and 
1903(m)(2)(A)!  r»q^»»™  that  physician 
incentive  plans  be  regulated.  On  March 
27, 1996.  we  |iublished.  at  61  FR  13430, 
a  final  rule  with  comment  period  that 
implemented  this  legislation  for 
purposes  of  tioth  the  Medicare  and 
Medicaid  prdgrams  by  estabUshing 
requirement8|it  §417.479  (for  Medicare) 
and  at  §  434.n  (for  Medicaid).  A  final 
rule  amending  the  final  rule  with 
comment  was  published  on  December 
31, 1996  at  61  FR  69034.) 

The  August  4995  final  rule 
incorporated  section  1877(e)(3)(B)(i) 
into  our  regulations  at  §  411.357(d)(2). 
Because  of  the  estabUshment  at 
§  417.479  of  requirements  concerning 
incentive  plai^,  this  proposed  rule 
would  revise  g411.357(d)(2).  It  would 
replace  the  reference  to  requirements 
established  by  the  Secretaiy  under 
section  1876(4)|8)(A)(ii)  of  the  Act  with 
a  reference  to  jtne  requirements  of 
§  417.479.  Wd  Would  also  reverse  the 
order  of  parag^phs  (ii)  and  (iii)  of 
§  411.357(d)(2)  because  we  believe  this 
order  reflects  a  more  logical  progression. 
In  addition,  w(a  would  delete  existing 
§  411.357(d)(3i)^  which  contains  a  time- 
sensitive  provl^on  related  to  personal 
services  arrangements  that,  based  on  the 
statute,  is  now  obsolete. 

Section  1877(e)(3)(B)(ii)  defines  a 
"physician  incentive  plan"  as  any 
compensation  I  arrangement  between  an 
entity  and  a  p^^sidan  or  physician 
group  that  mayj  directly  or  indirectly 
have  the  effect  of  reducing  or  limiting 
services  provided  with  respect  to 
individuals  enrolled  with  the  entity. 
The  August  1995  final  rule  incorporated 
this  definition  into  our  regulations  at 
§411.351.  Thiilproposed  rule  would 
retain  that  defmition. 

e.  Exception— nmunemtion  unrelated 
to  the  provisio^  of  designated  health 
services 

Prior  to  OBBlA.  '93.  section  1877(b)(4) 
provided  an  e}{(}eption  for  any  financial 
relationship  with  a  hospital  if  the 
financial  relationship  does  not  relate  to 
the  provision  of  clinical  laboratory 
services.  OBRiVpS  eliminated  this 
provision,  but  SSA  '94  reinstated  it  until 
January  1, 1993.  OBRA  '93  also  added 
paragraph  (e)(43  to  section  1877, 
retroactive  to  January  1, 1992.  Under 


section  1877(e)(4),  remuneration 
provided  by  a  hospital  to  a  physician 
that  does  not  relate  to  the  furnishing  of 
designated  health  services  does  not 
constitute  a  compensation  arrangement 
for  purposes  of  the  prohibition  on 
referrals.  Section  1877(e)(4)  differs  &x>m 
the  predecessor  provision  at  section 
1877(b)(4)  in  that  it  retains  only  the 
compensation  aspect  of  the  exception. 
In  addition,  it  applies  only  to 
remuneration  fiijm  a  hospital  to  a 
physician  (that  is,  it  does  not  mclude 
remuneration  from  a  physician  to  a 
hospital)  if  the  remuneration  does  not 
relate  to  the  furnishing  of  designated 
health  services.  Also,  the  exception  does 
not  apply  to  remuneration  from  a 
hospital  to  a  member  of  a  physician's 
immediate  family. 

The  August  1995  final  rule 
incorporated  the  provisions  of  sections 
1877(b)(4)  and  (e)(4)  as  they  were 
effective  on  January  1, 1992,  and  as  they 
relate  to  compensation,  into  our 
regulations  at  §  411.357(g).  This 
proposed  rule  would  revise  §  411.357(g) 
by  removing  that  portion  that  was  based 
on  the  predecessor  provision  of  section 
1877(b)(4).  since  that  provision  has 
expired.  We  would  also  revise  that 
portion  of  §  411.357(g)  tiiat  was  based 
on  section  1877(e)^4)  by  changing  the 
reference  to  remuneration  not  related  to 
the  furnishing  of  clinical  laboratory 
services  to  remuneration  not  related  to 
the  furnishing  of  designated  health 
services.  We  have  also  made  several 
other  changes  described  in  section  in  of 
this  preamble. 

/.  Exception — physician  recruitment 

Section  1877(e)(5)  provides  that 
remuneration  provided  by  a  hospital  to 
a  physician  to  induce  the  physician  to 
relocate  to  the  area  swviced  by  the 
hospital  in  order  to  be  a  member  of  the 
hospital's  medical  staff  does  not 
constitute  a  compensation  arrangement 
for  purposes  of  the  prohibition  on 
referrals  if  the  following  conditions  axe 
met: 

•  The  physician  is  not  required  to 
refer  patients  to  the  hospital. 

•  The  amount  of  remuneration  under 
the  arrangement  is  not  determined  in  a 
manner  that  takes  into  account  (directly 
or  indirecUy)  the  volume  or  value  of  any 
referrals  by  the  referring  physician. 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 

The  August  1995  final  rule 
incorporated  the  provisions  of  section 
1877(e)(5)  into  oin-  regulations  at 
§  411.357(e),  with  additional 
requirements.  Under  our  authority  to 
impose  additional  requirements,  we 


specified  that  the  arrangement  and  its 
terms  must  be  in  vmting  and  signed  by 
both  parties.  We  also  specified  that  the 
physician  must  not  be  precluded  from 
establishing  staff  privileges  at  another 
hospital  or  referring  business  to  another 
entity.  This  proposed  rule  would  retain 
§  411.357(e),  writh  a  minor  editorial 
change. 

g.  Exception — isolated  transaction 

Section  1877(e)(6)  provides  that  an 
isolated  transaction,  such  as  a  one-time 
sale  of  property  or  a  practice,  is  not 
considered  to  be  a  compensation 
arrangement  for  purposes  of  the 
prohibition  on  referrals  if  the  following 
conditions  are  met: 

•  The  amoimt  of  remuneration  for  the 
transaction  is  consistent  with  fair 
market  value  and  is  not  determined, 
directly  or  indirectly,  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  referrals  by  the  physician. 

•  The  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  entity. 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

The  August  1995  final  rule 
incorporated  the  provisions  of  section 
1877(e)(6)  into  our  regulations  at 
§411.357(0,  with  additional 
requirements.  Under  our  authority  to 
impose  additional  requirements,  we 
specified  that  there  can  be  no  additional 
transactions  between  the  parties  for  6 
months  after  the  isolated  transaction, 
except  for  transactions  that  are 
specifically  excepted  under  one  of  the 
other  exceptions  provided  in  the 
regulations.  This  proposed  rale  would 
retain  §411. 357(f),  with  a  minor 
editorial  change.  In  addition,  we 
established  definitions  of  "transaction" 
and  "isolated  transaction"  at  §411.351. 
We  defined  a  "transaction"  as  an 
instance  or  process  of  two  or  more 
persons  doing  business.  We  defined  an 
"isolated  transaction"  as  one  involving 
a  single  payment  between  two  or  more 
persons.  We  specified  that  a  transaction 
that  involves  long-term  or  installment 
payments  is  not  considered  an  isolated 
transaction.  This  proposed  rule  would 
retain  those  definitions,  with  the 
clarification  that  "transactions"  can 
involve  persons  or  entities. 

h.  Exception — certain  group  practice 
arrangements  with  a  hospital 

Section  1877(e)(7)  provides  that  an 
arrangement  between  a  hospital  and 
group  under  which  designated  health 
services  are  furnished  by  the  group  but 
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are  billed  by  the  hospital  does  not 
constitute  a  compensation  arrangement 
for  purposes  of  the  prohibition  on 
referrals  if  the  following  conditions  are 
met: 

•  With  respect  to  the  services 
furnished  to  a  hospital  inpatient,  the 
arrangement  is  for  the  provision  of 
inpatient  hospital  services  under  section 
1861(b)(3). 

•  The  arrangement  began  before 
December  19, 1989,  and  has  continued 
in  effect  without  interruption  since  that 
date. 

•  With  respect  to  the  designated 
health  services  covered  by  the 
arrangement,  substantially  aU  of  those 
services  furnished  to  patients  of  the 
hospital  are  himished  by  the  group 
under  the  arrangement. 

•  The  arrangement  is  set  out  in  a 
written  agreement  that  specifies  the 
services  to  be  furnished  by  the  parties 
and  the  amount  of  compensation. 

•  The  compensation  paid  over  the 
term  of  the  agreement  is  consistent  with 
fair  market  value,  and  the  compensation 
per  unit  of  services  is  fixed  in  advance 
and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  compensation  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  entity. 

•  The  arrangement  between  the 
parties  meets  any  other  requirements 
the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  Medicare 
program  or  patient  abuse. 

lAe  Augiut  1995  final  rule 
incorporated  the  provisions  of  section 
1877(e)(7).  as  they  relate  to  clinical 
laboratory  services,  into  our  regulations 
at  §  411.357(h),  without  imposing  any 
additional  requirements.  This  proposed 
rule  would  revise  §411.357(h)  to  apply 
the  provisions  to  the  designated  he«lth 
services,  and  would  make  certain  minor 
changes  described  in  section  m. 

i.  Exception — payments  by  a  physician 
for  items  and  services 

Section  1877(e)(8)  provides  that  the 
following  do  not  constitute 
compensation  arrangements  for 
purposes  of  the  prohibition  on  referrals: 

•  Payments  made  by  a  physician  to  a 
laboratory  in  exchange  for  the  provision 
of  clinical  laboratory  services. 

•  Payments  made  by  a  physician  to 
an  entity  as  compensation  for  items  or 
services  other  than  clinical  laboratory 
services  if  the  items  or  services  are 
furnished  at  fair  market  value. 

The  August  1995  final  rule 
incorporated  the  provisions  of  section 
1877(e)(8)  into  our  regulations  at 


§  411.357(1).  This  proposed  rule  would 
retain  §  411.357(i),  but  clarify  that 
"services"  as  used  in  the  provision 
means  services  of  any  kind  (not  just 
those  defined  as  "services"  for  pvuposes 
of  the  Medicare  program  in  §400.202). 

6.  Requirements  Related  to  the 
"Substantially  All"  Test 

As  mentioned  earlier,  the  definition  of 
"group  practice"  in  section  1877(h)(4) 
contains  a  requirement  that 
substantially  all  of  the  services  of  the 
physicians  who  are  members  of  the 
group  be  furnished  through  the  group. 
In  the  August  1995  final  rule,  we 
interpreted  "substantially  all"  to  mean 
at  least  75  percent  of  the  total  patient 
care  services  of  the  group  practice 
members.  Further,  we  defiiied 
"members  of  the  group,"  at  §  411.351.  as 
physician  partners  and  full-time  and 
part-time  physician  contractors  and 
employees  during  the  time  they  furnish 
services  to  patients  of  the  group  practice 
that  are  furnished  through  the  group 
and  are  billed  in  the  name  of  the  group. 
This  proposed  rule  would  revise  the 
definition  of  "membOTS  of  the  group"  to 
exclude  independent  contractors,  to 
count  physician  owners  other  than 
partners,  and  to  count  physicians  as 
members  during  the  time  they  furnish 
"patient  care  services"  to  the  group.  We 
discuss  these  changes  in  section  Ul  of 
this  preamble. 

The  August  1995  final  rule  defined 
"patient  care  services,"  at  §411.351,  as 
any  tasks  performed  by  a  group  practice 
member  that  address  the  medical  needs 
of  specific  p>atients,  regardless  of 
whether  they  involve  direct  petient 
enco\mters.  We  included,  as  examples, 
the  services  of  physicians  who  do  not 
directly  treat  patients,  time  spent  by  a 
physician  consulting  with  other 
physicians,  and  time  spent  reviewing 
laboratory  tests.  Under  §  411.351, 
"patient  care  services"  are  measured  by 
the  total  patient  care  time  each  member 
spends  on  these  services. 

This  proposed  rule  would  retain  the 
definition  of  patient  care  services,  but 
would  broaden  the  definition  to  include 
tasks  that  benefit  patients  in  general  or 
the  group  practice.  We  are  also 
proposing  minor  changes  that  we 
believe  are  necessary  to  clarify  what 
tasks  qualify  under  the  definition.  We 
describe  these  changes  in  section  in  of 
this  preamble. 

The  August  1995  final  rule  also 
required,  at  §  411.360,  that  a  group 
practice  submit  a  written  statement  to 
its  carrier  annually  to  attest  that,  during 
the  most  recent  12-month  period 
(calendar  year,  fiscal  year,  or 
immediately  preceding  12-month 
period)  75  percent  of  the  total  patient 


care  services  of  group  practice  members 
was  furnished  though  the  group,  was 
billed  under  a  billing  number  assigned 
to  the  group,  and  the  amoimts  so 
received  were  treated  as  receipts  of  the 
group. 

Section  411.360  also  provides  that  a 
newly-formed  group  practice  (one  in 
which  physicians  have  recently  begun 
to  practice  together)  or  any  group 
practice  that  has  been  unable  in  the  past 
to  meet  the  definition  of  a  group 
practice  as  set  forth  at  section  1877(h)(4) 
must — 

•  Submit  a  written  statement  to  attest 
that,  during  the  next  12-month  pmiod 
(calendar  year,  fiscal  year,  at  next  12 
months),  it  expects  to  meet  the  75 
percent  standard  and  will  take  measures 
to  ensure  the  standard  is  met;  and 

•  At  the  end  of  the  12-month  period, 
submit  a  written  statement  to  attest  that 
it  met  the  75  percent  standard  during 
that  periods  billed  for  those  services 
under  a  billing  number  assigned  to  the 
group,  and  treated  amoimts  received  for 
those  services  as  receipts  of  the  group.   . 
If  the  group  did  not  meet  the  standani, 
any  Nfedicare  payments  made  to  the 
group  during  the  12-month  period  that 
were  conditioned  on  the  group  meeting 
the  standard  are  overpayments. 

In  addition,  §411.360  specifies  that— 

•  Once  any  group  has  chosen  to  use 
its  fiscal  year,  die  calendar  year,  or  some 
other  12-month  period,  the  group 
practice  must  adhere  to  this  choice. 

•  The  attestation  must  contain  a 
statement  that  the  information  furnished 
in  the  attestation  is  true  and  accurate 
and  must  be  signed  by  a  group 
representative. 

•  Any  group  that  intends  to  meet  the 
definition  of  a  group  practice  in  order  to 
qualify  for  one  of  the  exceptions 
provided  in  the  regulations  must  submit 
the  required  attestation  to  its  carrier  by 
December  12, 1995. 

The  August  1995  final  rule  contains  a 
discussicHi  of  the  rationale  for  the  above 
provisions.  Oh  December  11. 1995,  we 
published  in  the  Federal  Register,  at  60 
FR  63438.  a  final  rule  that  delays  the 
date  by  which  a  group  of  physicians 
must  file  an  attestation  statement.  The 
December  final  rule  amended  §  411.360 
to  require  that  a  group  that  intends  to 
meet  the  definition  of  a  group  practice 
must  submit  an  attestation  statement  to 
its  carrier  no  later  than  60  days  after  the 
group  receives  attestation  instructions 
from  its  carrier.  The  preamble  to  the 
December  rule  points  out  that  a  group 
can  regard  itself  as  a  group  practice  in 
the  interim  period  before  it  receives 
attestation  instructions,  provided  the 
group  believes  that  it  meets  the 
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group  practice  under 


definition  o 
§411.351. 

This  proposed  rule  would  retain 
§  411.360,  aq  amended  by  the  December 
1995  final  rule.  We  propose  to  make 
several  minor  changes  to  clarify  that  a 
group  is  only  required  to  complete  an 
attestation  if  it  wishes  to  qualify  as  a 
group  practice  for  purposes  of  meeting 
an  exception  that  requires  group  status. 
We  are  also  changing  the  provision  to 
require  that  the  attestation  be  signed  by 
an  authorize^  representative  of  the 
group  practice  who  is  knowledgeable 
about  the  group,  and  to  contain  a 
statement  that  the  information  furnished 
in  the  attestation  is  true  and  accvuate  to 
the  best  of  tha  representative's 
knowledge  a^0  belief.  The  proposed 
provision  als0  states  that  any  person 
filing  a  false  statement  will  be  subject  to 
applicable  criminal  and  civil  penalties. 

7.  Reporting  Requirements 

Prior  to  Ssk  '94.  section  1877(f) 
included  the  i^quirement  that  each 
entity  fumish^ig  Medicare  covered 
items  or  serves  must  provide  us  with 
certain  infori^tion  concerning  its 
ownership  or  investment  arrangements. 
In  our  December  3, 1991  interim  final 
rule  with  coni^ent  period,  published  in 
the  Federal  RHgister  at  56  PR  61374.  we 
extended  the  rule  to  include  certain 
information  c  onceming  an  entity's 
compensatioii  arrangements  for  the 
reasons  discussed  in  the  preamble  of 
that  rule. 

Section  187?(f)  also  gave  the  Secretary 
the  option  of  Waiving  the  reporting 
requirements.;  ibr  certain  entities  that  do 
not  furnish  cliiical  laboratory  services, 
in  all  but  10  Skates.  The  interim  final 
rule  discussed  pur  decision  to  waive  the 
reporting  reqi^ments  for  all  entities 
(other  than  th<>$e  providing  clinical 
laboratory  services)  in  States  other  than 
the  minimum  10  States  specified  in  the 
statute.  In  the  ilO  States,  we  were 
required  to  obtiin  data  fttjm  at  least  six 
specific  types  of  entities.  We  gathered 
data  fi-om  these  providers  in  the  fall  of 
1991. 

Section  152  cf  SSA  '94  amended 
section  1877(f)  Extensively.  It  extended 
the  reporting  requirements  to 
specifically  coyer  information  not  only 
about  an  entity^s  ownership  or 
investment  intbirests,  but  about 
compensation  arrangements  as  well. 
SSA  '94  also  eliminated  the  Secretary's 
authority  to  waive  the  reporting 
requirements  ftt-  certain  States  or 
services,  althojigh  the  Secretary 
continues  to  haVe  the  right  to  determine 
that  an  entity  is  [not  subject  to  the 
reporting  requiJBments  because  it 
provides  servidis  covered  under 
Medicare  very  ijifiequently.  In  addition. 


the  requirements  continue  to  not  apply 
to  designated  health  services  furnished 
outside  of  the  United  States.  Section 
1877(0  allows  the  Secretary  to  gather 
the  information  in  such  form,  manner, 
and  at  such  times  as  she  specifies. 
We  discussed  the  provisions  of 
section  1877(f).  as  they  relate  to  clinical 
laboratories  and  as  they  read  under 
OBRA  '90.  in  detail  in  the  December 
1991  interim  final  rule.  The  August 
1995  final  rule  adopted  the  provisions 
of  the  interim  final  rule  with  revisions 
that  reflect  the  changes  made  by  SSA 
'94.  While  the  August  1995  final  rule 
reflects  the  amendionents  made  to 
section  1877(f),  it  did  not  interpret  these 
amendments.  This  proposed  rule  retains 
the  reporting  requirements  as  they 
appear  in  the  August  1995  final  rule, 
subject  to  certain  interpretations  we 
have  added  in  section  III  of  this 
preamble.  These  requirements  are  set 
forth  at  existing  §  411.361.  and  we 
would  apply  them  to  any  future 
reporting  we  may  require. 

8.  Sanctions 

Prior  to  OBRA  '93,  section  1877(g)(1) 
required  a  denial  of  payment  for  a 
clinical  laboratory  service  that  was 
provided  in  violation  of  the  referral 
prohibition.  Paragraph  (g)(2)  of  section 
1877  required  the  timely  refund  of 
amounts  collected  in  violation  of  the 
prohibition.  OBRA  '93  extended  these 
provisions  to  apply  to  all  of  the 
designated  health  services,  effective 
January  1. 1995.  The  August  1995  final 
rule  incorporated  these  provisions  as 
they  relate  to  clinical  laboratory  services 
into  our  regulations  at  §§  411.353(c)  and 
(d).  respectively.  This  proposed  rule 
would  revise  §§  411.353(c)  and  (d)  to 
extend  their  application  to  the  other 
designated  health  services.         * 
Paragraph  (g)(3)  of  section  1877 
provides  for  the  imposition  of  a  civil 
money  penalty  of  $15,000  per  service 
and  exclusion  fi-om  Medicare  and  any 
State  health  care  program,  including 
Medicaid,  for  any  person  who  presents 
or  causes  to  be  presented  a  bill  or  claim 
the  person  knows  or  should  know  is  for 
a  service  for  which  payment  may  not  be 
made  under  §  1877(a).  The  same  penalty 
applies  for  a  service  for  which  a  person 
has  not  made  a  refund  as  described  in 
paragraph  (g)(2). 

Paragraph  (g)(4)  provides  for  a 
$100,000  civil  money  penalty  and  the 
same  exclusion  penalty  for  any 
physician  or  other  entity  that  enters  into 
a  circimivention  scheme  that  the 
physician  or  entity  knows  or  should 
know  has  a  principal  purpose  of 
assuring  referrals  by  the  physician  to  a 
particular  entity  which,  if  the  physician 
made  the  referrals  directly,  would  be  in 


violation  of  section  1877.  A  proposed 
rule  published  by  the  Office  of  Inspector 
General  on  October  20. 1993  (58  FR 
54096)  addresses  sections  1877(g)(3) 
and  (g)(4).  That  rule  became  final  on 
March  31. 1995  (60  FR  16580). 

Paragraph  (g)(5)  of  section  1877 
provides  for  possible  exclusion  and  a 
civil  money  penalty  of  not  more  than 
$10,000  per  day  for  each  day  in  which 
a  person  has  failed  to  meet  a  reporting 
requirement  in  section  1877(f).  The 
December  1991  interim  final  rule 
covering  the  reporting  requirements 
incorporated  this  provision  into  our 
regulaUons  at  §  411.361(g).  and  the 
August  1995  final  rule  redesignated 
§  411.361(g)  as  §  41 1.361(f).  This 
proposed  rule  would  retain  §  411.361(0. 
9.  Additional  Definitions 

In  implementing  provisions  of  section 
1877  as  they  were  effective  on  January 
1. 1992.  the  August  1995  final  rule 
established  definitions  of  the  following 
terms  (which  were  not  discussed  above) 
at  §411.351: 

a.  Clinical  laboratory  services  means 
the  biological,  microbiological, 
serological,  chemical, 
immunohematological,  biophysical, 
cytological.  pathological,  or  other 
examination  of  materials  derived  fit>m 
the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings.  These 
examinations  also  include  procedures  to 
determine,  measure,  or  otherwise 
describe  the  presence  or  absence  of 
various  substances  or  organisms  in  the 
body. 

b.  EntJfy  means  a  sole  proprietorship, 
trust,  corporation,  partnership, 
foundation,  not-for-profit  corporation, 
or  unincorporated  association.  For 
reasons  discussed  in  section  ID  of  this 
preamble,  this  proposed  rule  would 
revise  the  definition  of  "entity"  to 
include  a  physician's  sole 
proprietorship  and  any  practice  of 
multiple  physicians  that  provides  for 
the  furnishing  of  a  designated  health 
service. 

c.  Hospital  means  any  separate 
legally-organized  operating  entity  plus 
any  subsidiary,  related,  or  other  entities 
that  perform  services  for  the  hospital's 
patients  and  for  which  the  hospital  bills. 
However,  we  have  excluded  from  this 

flefinition  entities  that  perform  services 
or  hospital  patients  "under 
arrangements"  with  the  hospital.  We 
propose  to  amend  this  definition  to 
make  it  clear  that  "hospitals"  include 
regular  hospitals,  psychiatric  hospitals, 
and  rural  primary  care  hospitals. 
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d.  HPSA  means,  for  purposes  of  the 
August  1995  final  rule,  an  area 
designated  as  a  health  professional 
shortage  area  under  section  332(a)(1)(A) 
of  the  Public  Health  Service  Act  for 
primary  medical  care  professionals  (in 
accordance  with  the  criteria  specified  in 
42  CFR  part  5.  Appendix  A,  Part  I— 
Geograpnic  Areas).  In  addition,  with 
respect  to  dental,  mental  health,  vision 
care,  podiatric,  and  pharmacy  services, 
an  HPSA  means  an  area  designated  as 

a  health  professional  shortage  area 
under  section  332(a)(1)(A)  of  the  Public 
Health  Service  Act  for  dental 
professionals,  mental  health 
professionals,  vision  care  professionals, 
podiatric  professionals^  and  pharmacy 
professionals,  respectively. 

e.  Immediate  family  member  or 
"member  of  a  physician's  immediate 
family"  means  husband  or  wife;  natural 
or  adoptive  parent,  child,  or  sibling; 
stepparent,  stepchild,  stepbrother,  or 
stepsister;  father-in-law,  mother-in-law, 
son-in-law,  daughter-in-law,  brother-in- 
law,  or  sister-in-law;  grandparent  or 
grandchild;  and  spouse  of  a  grandparent 
or  grandchild. 

{.Laboratory  means  an  entity 
furnishing  biological,  microbiological, 
serological,  chemical, 
immunohematological,  hematolbgical, 
biophysical,  cytological,  pathological,  or 
other  examination  of  materials  derived 
from  the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings.  These^ 
examinations  also  include  procedures  to 
determine,  measure,  or  otherwise 
describe  the  presence  or  absence  of 
various  substances  or  organisms  in  the 
body.  Entities  only  collecting  or 
preparing  specimens  (or  both)  or  only 
serving  as  a  mailing  service  and  not 
performing  testing  are  not  considered 
laboratories. 

g.  The  August  1995  final  rule  defined 
a  "plan  of  care"  as  the  establishment  by 
a  physician  of  a  course  of  diagnosis  or 
treatment  (or  both)  for  a  particular 
patient,  including  the  ordering  of  items 
or  services.  For  reasons  discussed 
earlier,  this  proposed  rule  would 
remove  the  words  "items  or"  from  this 
definition. 

(We  explain  our  rationale  for  some  of 
these  definitions  in  the  March  1992 
proposed  rule,  and  we  explain  the 
remainder  in  the  August  1995  final 
rule.)  We  would  extend  these 
definitions  to  apply  to  referrals 
involving  any  of  the  designated  health 
services. 

We  have  made  some  changes  to  the 
definitions  in  addition  to  those  noted 
above.  Any  changes  in  definitions  that 


we  have  included  in  this  proposed  rule 
do  not  result  fit>m  changes  in  the 
legislation,  but  reflect  our  most  recent 
interpretations  of  the  statute.  In  section 
in  of  this  preamble,  we  discuss  in  detail 
how  we  propose  to  interpret  provisions 
in  section  1877  and  in  section  1903(s) 
that  we  have  either  not  interpreted  in 
the  August  1995  final  rule  or  that  we 
believe  we  must  reconsider  in  the 
context  of  the  designated  health 
services.  In  section  ID,  we  also  define  or 
interpret  terms  that  are  present  in  the 
statute  (such  as  each  of  the  designated 
health  services)  as  well  as  include  new 
definitions  that  we  propose  to  add  to  the 
rule  to  enable  us  to  implement  other 
parts  of  the  statute. 

10.  Conforming  Changes 

We  propose  to  revise  existing 
§§  411.1(a)  and  411.350(a),  which  set 
forth  the  statutory  basis  for  the 
provisions  in  pari  411,  subpart  A,  and 
part  411,  subpart  J,  respectively,  by 
changing  the  reference  to  "clinical 
laboratory  services"  to  "designated 
health  services." 

11.  Editorial  Changes 

In  addition  to  the  proposed  changes 
discussed  above,  we  would  also  make  a 
number  of  editorial  changes  to  subpart 
)  of  part  411.  These  changes  would  not 
affect  the  substance  of  the  provisions. 
As  an  example  of  the  type  of  change  we 
would  make,  in  §  411.355(a),  we  would 
add  the  words  "of  this  chapter"  after  the 
reference  to  §  410.20(a). 

B.  Applying  The  Referral  Prohibition  to 
the  Medicaid  Program:  Section  1903(s) 
of  the  Act  and  the  Provisions  of  This 
Proposed  Rule 

Title  XIX  of  the  Act  authorizes 
Federal  grants  to  States  to  establish 
Medicaid  programs  to  provide  medical 
assistfmce  to  needy  individuals. 
Medicaid  programs  are  administered  by 
the  States  in  accordance  with  Federal 
laws  and  regulations.  State  Medicaid 
agencies  operate  their  programs  in 
accordance  with  a  Medicaid  State  plan 
that  is  approved  by  us. 

While  Medicaid  programs  are 
administered  by  the  States,  they  are 
jointly  financed  by  the  Federal  and  State 
governments.  The  Federal  government 
pays  its  share  of  medical  assistance 
expenditures  to  the  State  on  a  quarterly 
basis  according  to  a  formula  described 
in  sections  1903  and  1905(b).  The 
amount  of  the  Federal  share  for  medical 
assistance  is  called  Federal  financial 
participation  (FFP).  Before  the 
enactment  of  OBRA  '93,  there  were  no 
statutory  or  regulatory  requirements 
concerning  the  availability  of  FFP  for 


Medicaid  services  resulting  frt)m 
physician  referrals. 

Section  13624  oYOBRA  '93,  entitled 
"Application  of  Medicare  Rules 
Limiting  Certain  Physician  Referrals," 
added  a  new  paragraph  (s)  to  section 
1903  of  the  Act.  TTbis  new  provision 
extends  aspects  of  the  Medicare 
prohibition  on  physician  referrals  to 
Medicaid.  Specifically,  this  provision 
restricts  FFP  for  expenditures  for 
medical  assistance  imder  the  State  plan 
consisting  of  designated  health  services, 
as  defined  under  section  1877(h)(6).  that 
are  furnished  to  an  individual  on  the 
basis  of  a  physician  referral  that  would 
result  in  the  denial  of  payment  under 
the  Medicare  program  if  Medicare 
covered  the  services  to  the  same  extent 
and  under  the  same  terms  and 
conditions  as  under  a  State's  Medicaid 
plan. 

This  proposed  rule  would  revise 
§435.1002.  "FFP  for  services,"  to  reflect 
section  1903(s).  We  would  specify  in 
§  435.1002(a)  that  the  availability  of  FFP 
for  expenditures  for  Medicaid  services 
is  subject  to  the  limitations  set  forth  in 
new  §  435.1012.  We  would  entitle 
§  435.1012  as  "Limitation  on  FFP 
Related  to  Prohibited  Referrals."  The  ' 
proposed  new  provision  states  that  we 
will  deny  FFP  for  designated  health 
services  (as  defined  in  §431.351) 
furnished  under  the  State  plan  to  an 
individual  on  the  basis  of  a  physician 
referral  that  would  result  in  the  denial 
of  payment  under  the  Medicare  program 
if  Medicare  covered  the  services  to  the 
same  extent  and  under  the  same  terms 
and  conditions  as  under  the  State  plan. 
We  believe  that  certain  aspects  of 
section  1903(s)  require  our 
interpretation,  and  we  discuss  these 
aspects  in  section  III  of  this  preamble. 

Section  4314  of  the  Balanced  Budget 
Act  of  1997  established  section 
1877(g)(6)  of  the  Act.  It  requires  that  the 
Secretary  issue  written  advisory 
opinions  to  outside  parties  concerning 
whether  the  referral  of  a  Medicare 

E'  atient  by  a  physician  for  designated 
ealth  services  (other  than  clinical 
laboratory  services)  is  prohibited  under 
the  physician  referral  provisions  in 
section  1877.  Because  the  Medicare 
rules  can  afiiact  whether  a  State  will 
receive  FFP  for  certain  services.  States, 
as  well  as  individuals  and  entities  that 
provide  services  under  the  Medicaid 
program,  may  be  interested  in  the 
advisory  opinion  process.  As  a  result, 
we  have  included  in  §  435.1012(c)  a 
cross  reference  to  the  Medicare 
regulations  that  set  forth  the  specific 
procedures  we  will  use  in  issuing 
advisory  opinions. 

Section  1903(s)  also  specifies  that  the 
reporting  requirements  of  section 
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1877(0  and  he  penalties  for  failing  to 
report  in  section  1877(g)(5)  apply  to  a 
provider  of  4  designated  health  service 
for  which  payment  may  be  made  under 
Medicaid  in  ttie  same  manner  as  they 
apply  to  a  pc(^vider  that  furnishes  a 
designated  health  service  for  which 
payment  mayi  be  made  under  Medicare. 
This  proposed  rule  would  incorporate 
the  provisioil^  of  sections  1877(f)  and 
(g)(5)  into  oiw  Medicaid  regulations  by 
adding  new  §§455.108  and  455.109  to 
part  455  ("Pi)<^am  Integrity: 
Medicaid"),  tijhese  two  provisions 
would  appeakj  under  a  new  subpart  C 
entitled  "Disdosure  of  Information  by 
Providers  for  J'urposes  of  the 
Prohibition  on  Certain  Physician 
Referrals."  Section  455.108,  "Purpose," 


would  specifVj  that  subpart  C 
implements  j^ion  1903(s)  of  the  Act. 
Section  455.:^09,  "Disclosure  of 
ownership,  investment,  and 
compensatio]^! arrangements,"  would  list 
the  specific  cfcfeclosure  requirements, 
and  the  sanctibns  for  failing  to  comply. 
We  interpret  these  disclosure 
requirements,  bs  we  believe  they  apply 
to  Medicaid  providers,  in  section  III  of 
this  preamblei. 

in.  Interpretations  of  Sections  1877  and 

1903(s)  of  the!  Act 

i 

In  this  sectibn  of  the  preamble,  we 
discuss  in  detml  how  we  propose  to 
interpret  provji^ions  in  section  1877  and 
in  section  19a3(s)  that  we  either  did  not 
interpret  in  thU  August  1995  final  rule 
or  that  we  intijpreted  in  the  context  of 
referrals  for  ethical  laboratory  services, 
but  must  reconsider  in  the  context  of  the 
additional  designated  health  services. 
We  propose  to  define  or  interpret  terms 
that  are  present  in  the  statute  (such  as 
each  of  the  designated  health  services) 
or  to  reinterpret  or  clarify  certain 
statutory  tenmbithat  we  interpreted  in 
the  past.  We  al^o  propose  to  add  certain 
new  terms  and  definitions  to  the  rule 
that  we  believe  are  necessary  for  us  to 
implement  pa^  of  the  statute.  This 
section  is  stru(f  jured  in  the  order  we 
used  to  present  Ithe  statutory  provisions 
and  our  interpretations  in  the  August 
1995  final  rule.  We  would  like  to  point 
out  that,  in  thefs|e  proposed  regulations, 
we  intend  to  iiiterpret  only  the 
provisions  of  section  1877  of  the  Act. 
and  not  the  provisions  of  any  other  State 
or  Federal  law^i  such  as  the  antitrust 
laws,  the  anti-kickback  statute,  or  the 
Internal  Reveniije  Code. 

A.  Definitions 

1.  Designated  I 


As  we  noted 
expanded  the 
prohibition  to 


above,  OBRA  '93 
physician  referral 
i  pply  to  ten  designated 


1th  Services 


health  services  in  addition  to  clinical 
laboratory  services.  Section  1877(h)(6) 
lists  these  services,  but  does  not  define 
them.  Because  the  designated  health 
services  are  not  defined  in  section  1877 
we  would  define  them  in  §  411.351. 

Designated  health  services  as 
components  of  other  services.  We    ' 
believe  that  a  designated  health  service 
remains  one,  even  if  it  is  billed  as 
something  else  or  is  subsumed  within 
another  service  category  by  being 
bundled  with  other  services  for  billing 
purposes.  For  example,  most  services 
provided  by  a  skilled  nursing  facility 
(SNF)  are  considered  SNF  services, 
which  are  not  themselves  designated 
health  services.  Nonetheless,  SNF 
services  can  encompass  a  variety  of 
designated  health  services,  such  as 
physical,  therapy  services  or  laboratory 
services. 

Similarly  under  Medicaid,  services 
provided  by  a  clinic  are  considered 
"clinic  services"  under  section 
1905(a)(9)  of  the  Act,  but  could 
encompass  a  variety  of  designated 
health  services,  such  as  occupational 
therapy,  physical  therapy,  or  radiology 
services. 

We  base  our  interpretation  on  the  fact 
that  Congress  compiled  its  list  of 
designated  health  services  based  on 
abuses  or  potential  abuses  it  perceived 
in  regard  to  a  variety  of  specific  kinds 
of  services.  The  list  in  section 
1877(h)(6).  in  fact,  does  not  exactly 
track  the  service  categories  as  they  are 
defined  under  either  Medicare  or 
Medicaid.  In  short,  we  regard  the 
services  designated  in  section  1877  as 
subject  to  the  requirements  of  that 
section  regardless  of  the  .setting  in 
which  they  are  provided  or  the  payment 
category  under  which  they  are  billed. 

On  the  other  hand,  we  are  also  aware 
that  designated  health  services  are 
sometimes  provided  as  merely 
peripheral  parts  of  some  other  major 
service  that  a  physician  has  prescribed. 
For  example,  physicians  often  employ 
echocardiography  (to  obtain  ultrasound 
signals  fit)m  the  heart)  as  a  mechanism 
to  intraoperatively  view  the  results  of 
bypass  surgery.  We  do  not  believe  that 
a  physician  using  echocardiography  this 
way  has  made  a  specific  referral  for  a 
designated  health  service;  instead,  we 
regard  the  physician  as  prescribing  a 
physician  service  that  happens  to 
incidentally  include  echocardiography. 
In  other  words,  it  is  our  view  that  a 
physician  is  unlikely  to  over-prescribe 
bypass  surgery  in  order  to  enhaftce  his 
or  her  investment  in  an 
echocardiography  machine.  Because  we 
believe  that  Congress  meant  to  include 
under  designated  health  services 
specific  services  that  are  or  could  be 


subject  to  abuse,  we  are  proposing  to 
define  those  services  accordingly.  Thus, 
we  propose  to  deviate  &t)m  standard 
Medicare  or  Medicaid  definitions  of 
.     certain  services  in  order  to  meet  the 
intent  of  the  statute. 

How  we  define  designated  health 
services.  We  have  chosen,  in  general,  to 
base  the  definitions  for  the  designated 
health  services  on  existing  definitions  in 
the  Medicare  program.  Except  for 
inpatient  hospital  services  and  home 
health  services,  our  definitions  are 
based  on  how  Medicare  covers  a  service 
under  Part  B.  As  noted  above,  we  have 
chosen  to  deviate  fi-om  these  definitions 
when  we  believe  it  is  appropriate  to 
fulfill  the  piupose  of  the  statute. 

These  definitions  would  apply  for 
purposes  of  physician  referrals  that  are 
made  for  services  covered  under 
Medicare  and  for  analogous  services 
covered  imder  the  Medicaid  program. 
However,  section  1903(s)  precludes  FFP 
for  medical  assistance  under  a  State 
plan  consisting  of  a  designated  health 
service  furnished  to  an  individual  on 
the  basis  of  a  referral  that  would  result 
in  a  denial  of  payment  under  Medicare 
if  Medicare  provided  for  coverage  of  the 
service  to  the  same  extent  and  under  the 
same  terms  and  conditions  as  under  the 
State  plan.  We  believe  that  in  enacting 
section  1903(s).  Congress  was  cleariy 
concerned  that  financial  relationships  of 
the  kind  that  would  prohibit  a  referral 
for  services  under  Medicare  may  also 
lead  to  improper  utilization  of  Medicaid 
services.  However,  because  Medicaid 
has  its  own  unique  set  of  coverage 
requirements,  a  State  can  cover  and 
reimburse  designated  health  services 
very  differently  from  the  way  these 
services  are  covered  and  reimbursed 
under  the  Medicare  program.  We 
believe  that  Congress  was  aware  of  these 
program  differences  and  specifically 
meant  to  provide  us  with  some 
flexibility  in  applying  the  Medicare 
physician  referral  rules  in  the  Medicaid 
context.  Therefore,  we  intend  to  apply 
this  flexibility  in  the  following  manner, 
which  we  believe  will  further  the  goals 
of  the  statute: 

When  the  definition-  of  a  designated 
health  service  is  the  same  under  both 
programs,  we  intend  to  use  the  same 
definition,  as  described  in  this 
preamble,  for  both  programs.  However, 
when  the  definition  of  a  designated 
health  service  differs  under  a  State's 
plan  from  the  definition  under 
Medicare,  we  will  assume  that  the 
services  under  the  State's  plan  take 
precedence,  even  if  the  definition  will 
encompass  services  that  are  not  covered 
by  Medicare.  However,  we  propose  not 
to  include  Medicaid  services  as 
designated  health  services  in  situations 
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in  which  including  those  services 
appears  to  run  counter  to  the  underlying 
purpose  of  the  legislation.  Because 
Medicaid  is  administered  by  the  States, 
we  do  not  believe  that  we  are  in  the  best 
position  to  determine  when  including 
particular  services  will  have  this  effect. 
As  a  result,  we  are  specifically  soliciting 
comments  on  how  to  implement  our 
policy  in  a  manner  that  will  achieve  the 
goals  of  the  statute. 

We  have  received  a  number  of 
inquiries  from  individuals  who  were 
confused  about  whether  a  particular 
service  Calls  under  one  of  the  designated 
service  categories  listed  in  section 
1877(h)(6).  In  order  to  remedy  this 
problem,  we  have  included  below 
general  explanations  of  each  of  the 
designated  health  services,  including 
explanations  of  how  we  interpret 
similar  or  parallel  services  under 
Medicare.  In  the  text  of  the  proposed 
regulation,  however,  we  have  defined 
designated  health  services  whenever  we 
could  by  simply  cross-referencing 
existing  definitions  in  the  Medicare 
statute,  regulations,  or  manuals  or  by 
including  specific  language  whenever 
we  believe  the  definitions  should 
deviate  from  standard  Medicare 
definitions. 

a.  Clinical  laboratory  services 

We  would  retain  the  definition  that 
was  incorporated  into  our  regulations  at 
§411.351  by  the  August  1995  rule. 

b.  Physical  thempy  services  (including 
speech-language  pathology  services) 

Physical  therapy  services.  Sections 
1861(s)(2)(D)  and  1832  provide  for 
coverage  of  outpatient  physical  therapy 
services  under  Part  B,  which  are  defined 
in  section  1861(p).  Under  section 
1881(p),  outpatient  physical  therapy 
services  may  be  furnished  by  a  provider 
of  services,  a  clinic,  rehabilitation 
agency,  or  pubUc  health  agency,  or  by 
others  under  arrangements  with  and 
under  the  supervision  of  one  of  these 
entities.  The  services  must  be  furnished 
to  an  outpatient  who  is  under  the  care 
of  a  doctor  of  medicine  or  osteopathy, 
or  a  doctor  of  pediatric  medicine,  under 
a  plan  of  care  established  by  one  of 
these  physicians  or  by  a  qualified 
physical  therapist.  The  plan  must  be 
periodically  reviewed  by  the  physician 
and  must  include  the  type,  amoimt,  and 
duration  of  physical  therapy  services  to 
be  furnished.  No  service  is  included  as 
outpatient  physical  therapy  if  it  would 
not  be  included  as  an  inpatient  hospital 
service  if  furnished  to  an  inpatient  of  a 
hospital.  Outpatient  physical  therapy 
may  be  furnished  by  a  provider  to  an 
individual  as  an  inpatient  of  a  hospital 
or  extended  care  facility  if  the 


individual  has  exhausted  or  is  otherwise 
ineligible  for  benefit  days  imder 
Medicare  Part  A. 

Outpatient  physical  therapy  services 
may  be  furnished  by  an  independent 
physical  therapist  in  his  or  her  office  or 
in  an  individual's  home.  The  physical 
therapist  must  meet  any  standards 
created  by  the  Secretary  in  regulations, 
including  health  and  safety  standards. 
Special  provisions  concerning  services 
furnished  by  a  physical  therapist  in 
independent  practice  are  set  forth  at 
§  410.60(c). 

Under  section  1861(p),  the  term 
"outpatient  physical  therapy  services" 
also  includes  speech-language 
pathology  services.  Medicare  covers 
speech-language  patholo^  services  if 
furnished  to  an  outpatient  by  a  provider 
of  services,  a  clinic,  rehabilitation 
agency,  or  public  health  agency,  or  by 
others  under  arrangements  with  and 
under  the  supervision  of  one  of  these 
entities.  However,  the  statute  does  not 
provide  for  coverage  of  services 
furnished  by  speech- language 
pathologists  in  independent  practice. 

Plan  of  treatment  requirements  for 
outpatient  physical  therapy  and  speech- 
language  pathology  services  are  set  forth 
in  §410.61.  Conditions  for  outpatient 
physical  therapy  services  are  set  forth  in 
§  410.60(a)  and  (b),  and  conditions  and 
exclusions  for  outpatient  speech- 
language  pathology  services  are  set  forth 
in  §410.62. 

Basically,  covered  outpatient  physical 
therapy  services  include  three  types  of 
services,  which  are  best  described  in 
§  410.100(b)  (which  specifically 
concerns  services  provided  by  a 
comprehensive  outpatient  rehabilitation 
facility).  Section  410.100(b)  provides 
that  the  following  are  physical  therapy 
services: 

•  Testing  and  measurement  of  the 
function  or  dysfunction  of  the 
neuromuscular,  musculoskeletal, 
cardiovascular,  and  respimtory  systems. 

•  Assessment  and  treatment  related  to 
dysfunction  caused  by  illness  or  injury 
and  aimed  at  preventing  or  reducing 
disability  or  pain  and  restoring  lost 
function.  "^ 

•  The  establishment  of  a  maintenance 
therapy  program  for  an  individual 
whose  restoration  has  been  reached. 
(However,  maintenance  therapy  itself  is 
not  covered  as  part  of  these  services. 
Sections  3101.8  of  the  Medicare 
Intermediary  Manual  (HCFA  Pub.  13, 
Part  3)  ai\d  2210  of  the  Medicare 
Carriers  Manual  provide  guidelines  for 
coverage  of  restorative  therapy  and 
maintenance  programs.) 

Speech-language  pathology  services. 
These  services  are  defined  in  section 
1861(11)(1)  as  such  speech,  language. 


and  related  function  assessment  and 
rehabilitation  services  furnished  by  a 
qualified  speech-language  pathologist  as 
this  pathologist  is  legally  authorized  to 
perform  under  State  law  (or  the  State 
regulatory  mechanism)  as  would 
otherwise  be  covered  if  furnished  by  a 
physician.  Section  1877(11)(3)  defines  a 
"qualified  speech-language 
pathologist." 

Speech-language  pathology  services 
are  briefly  described  in  §  410.100(d)  as 
those  necessary  for  the  diagnosis  and 
treatment  of  speech  and  language 
disorders  that  create  difficulties  in 
commimication.  Section  2216  of  the 
Medicare  Carriers  Manual  provides  that 
speech-language  pathology  services  are 
also  services  necessary  for  the  diagnosis 
and  treatment  of  swallowing  disorders 
(dysphagia),  regardless  of  the  presence 
of  a  commimication  disability.  This 
section  of  the  manual  also  discusses 
restorative  therapy  and  maintenance 
programs  and  group  speech  patholc^ 
services  under  the  two  main  categories 
of  diagnostic  or  evaluation  services  and 
therapeutic  services. 

Services  that  are  essentially  the-eame 
as  "outpatient  physical  therapy 
services"  and  "outpatient  speech 
pathology  services"  are  also  covered  by 
Medicare  in  other  contexts  and  in 
different  settings,  and  may  be  billed 
under  different  categories.  Fat  example, 
section  1861(b)(3)  lists  as  "inpatient 
hospital  services"  other  diagnostic  or 
therapeutic  items  or  services  furnished 
by  a  hospital  or  by  others  under 
arrangements  with  the  hospital,  as  are 
ordinarily  furnished  to  inpatients.  We 
have  a  longstanding  policy  of  covering 
physical  therapy  and  occupational 
therapy  as  diagnostic  or  therapeutic 
"inpatient  hospital  services."  The 
Medicare  regulations  in  §  482.56,  in  £M:t. 
include  conditions  of  participation  for 
hospitals  that  provide  physical  therapy, 
occupational  therapy,  or  speech 
pathology  services. 

Similarly,  these  services  can  also  be 
covered  as  SNF  services.  Section 
1861(h)(3)  includes  as  "extended  care 
services"  physical  or  occupational 
therapy  or  speech-language  pathology 
services  furnished  by  the  SNF  (or  by 
r.thers  under  arrangements  made  by  the 
facility),  to  an  inpatient  of  the  EaciUty. 
These  services  can  also  be  furnished  as 
"incident  to"  a  physician's  services 
under  section  1861(b)(2)(A).  This 
provision  covers  services  and  supplies 
furnished  as  an  incident  to  a  physician's 
professional  service,  of  kinds  that  are 
commonly  furnished  in  physicians' 
offices  and  are  commonly  either 
furnished  Mdthout  charge  or  included  in 
the  physicians'  bills.  Physical  and 
occupational  therapy  can  qualify  as 


UMI 


Federal  Register  /  Vol.  63,  No.  6  /  Friday.  January  9.  1998  /  Proposed  Rules 


1675 


"incident  to"  ^rvices,  as  reflected  in 
section  2050.2  of  the  Carriers  Manual,  if 
the  physician  directly  supervises 
auxiliary  personnel  who  furnish  these 
services  and  if  these  personnel  are 
employed  by  t^e  physician. 

Section  1877th}(6)(B)  lists  as  a 
designated  health  service  "physical 
therapy  service."  rather  than  the  more 
limited  catego|i  of  "outpatient  physical 
therapy  servicfi."  Therefore,  we  believe 
that  w0  can  in<:|ude  within  our 
definition  of  tli^se  services  any  physical 
therapy  or  speech-language  pathology 
services  that  a^  covered  under 
Medicare,  regardless  of  where  they  are 
furnished  and  |d  y  whom,  or  how  they 
are  billed.        i 

For  purposes  lof  section  1877,  we 
would  define  "physical  therapy 
services"  as  th<«e  outpatient  physical 
therapy  serviced  (including  speech- 
language  pathology  services)  described 
at  section  1861(b)  of  the  Act  and  at 
§  410.100(b)  and  (d).  Physical  therapy 
services  also  ihqlude  any  other  services 
with  the  characteristics  described  in 
§  410.100(b)  and  (d)that  are  covered 
under  Medicare  Part  A  or  B.  regardless 
of  who  provides  them,  the  location  in 
which  they  are  |  Provided,  or  how  they 
are  billed.        i| 

c.  Occupational  therapy  services 

Sections  1861  ;s)(2)(D)  and  1832  of  the 
Act  provide  fori  overage  of  outpatient 
occupational  tflcrapy  services  under 
Part  B.  Sectionli861(g)  defines 
"outpatient  occupational  therapy 
services"  by  su|)fetituting  the  word 
"occupational"!  lor  ^®  ^°^^  "physical" 
each  place  that  lit  appears  in  the 
definition  of  outpatient  physical  therapy 
services  in  section  1861(p). 

Under  section  1861(g).  outpatient 
occupational  thpk^py  services  may  be 
furnished  by  a  provider  of  services,  a 
clinic,  rehabilittition  agency,  or  public 
health  agency,  or  by  oUiers  under 
arrangements  with  and  under  the 
supervision  of  one  of  these  entities.  The 
services  must  be  furnished  to  an 
outpatient  who  \^  under  the  care  of  a 
doctor  of  mediciiie  or  osteopathy,  or  a 
doctor  of  podiatBc  medicine,  imder  a 
plan  of  care  estfijblished  by  one  of  these 
physicians  or  by  a  qualified 
occupational  therapist.  The  plan  must 
be  periodically  reviewed  by  the 
physician  and  must  include  the  type, 
iamount.  and  duration  of  occupational 
therapy  serviced  to  be  furnished.  No 
service  is  included  as  outpatient 
occupational  therapy  if  it  would  not  be 
included  as  an  itifratient  hospital  service 
if  furnished  to  an  inpatient  of  a  hospital. 
Outpatient  occupational  therapy  may  be 
furnished  by  a  p  r  svider  to  an  individual 
fa  hospital  or  extended 


as  an  inpatient  o  f 


care  facility  if  the  individual  has 
exhausted  6t  is  otherwise  ineligible  for 
benefit  day6  under  Medicare  Part  A. 

Outpatient  occupational  therapy 
services  may  be  furnished  by  an 
independent  occupational  therapist  in 
his  or  her  office  or  in  an  individual's 
home.  The  occupational  therapist  must 
meet  any  standards  created  by  the 
Secretary  in  regulations,  including 
health  and  safety  standards. 

Coverage  giuaelines  for  occupational 
therapy  services  ere  set  forth  in  sections 
3101.9  of  the  Medicare  Intermediary 
Manual  (HCFA  Pub.  13.  Part  3)  and 
2217  of  the  Medicare  Carriers  Manual. 
The  purpose  of  occupational  therapy 
services  is  described  generally  in 
section  3101.9  of  the  Intermediary 
Manual  as  follows:  "Occupational 
therapy  is  a  medically  prescribed 
treatment  concerned  with  improving  or 
restoring  functions  which  have  been 
impaired  by  illness  or  injury  or.  where 
function  has  been  permanently  lost  or 
reduced  by  illness  or  injury,  to  improve 
the  individual's  ability  to  perform  those 
tasks  required  for  independent      « 
functioning." 

Basically,  covered  outpatient 
occupational  therapy  services  include 
the  following  types  of  services,  which 
are  best  described  in  section  410.100(c). 
a  section  that  specifically  concerns 
services  provided  by  a  comprehensive 
outpatient  rehabilitation  facility.  For 
purposes  of  section  1877.  we  would  use 
the  same  services  that  are  described  in 
section  410.100(c).  In  §411.351. 
occupational  therapy  services  would 
include  the  following: 

•  Teaching  of  compensatory 
techniques  to  permit  an  individual  with 
a  physical  impairment  or  limitation  to 
engage  in  daily  activities. 

•  Evaluation  of  an  individual's  level 
of  independent  functioning. 

•  Selection  and  teaching  of  task- 
oriented  therapeutic  activities  to  restore 
sensory-integrative  function. 

•  Assessment  of  an  individual's 
vocational  potential,  except  when  the 
assessment  is  related  solely  to 
vocational  rehabilitation. 

As  we  pointed  out  in  the  section 
covering  physical  therapy  services, 
services  that  are  essentially  the  same  as 
"outpatient  occupational  therapy 
services"  are  also  covered  by  Medicare 
in  other  contexts  and  in  different 
settings,  and  may  be  billed  imder 
diflisrent  categories.  For  example,  they 
might  be  covered  as  "inpatient  hospital 
services"  under  section  186lO])(3)  as 
"other  diagnostic  or  therapeutic  items  or 
services"  fiimished  by  a  hospital  or  by 
others  under  arrangements  with  the 
hospital;  they  might  be  covered  as  SNF 
services  under  section  1861(h)(3)  as  part 


of  a  patient's  "extended  care  services"; 
or  they  might  be  furnished  in  a 
physician's  office  as  services  "incident 
to"  the  physician's  services  under 
section  1861(b)(2)(A). 

Section  1877(h)(6)(C)  Usts  as  a 
designated  health  service  "occupational 
therapy  services,"  rather  than  the  more 
limited  category  of  "outpatient 
occupational  therapy  services." 
Therefore,  we  believe  that  wc  can 
include  within  oiir  definition  of  these 
services  any  occupational  therapy 
services  which  are  covered  under 
Medicare,  regardless  of  where  they  are  • 
furnished  and  by  whom,  or  how  they 
are  billed. 

For  purposes  of  section  1877,  we 
would  define  "occupational  therapy 
services"  as  those  outpatient 
occupational  therapy  services  described 
at  section  1861(g)  of  the  Act  and  at  42 
CFR  410.100(c).  Occupational  therapy 
services  also  include  any  other  services 
with  the  characteristics  described  in 
§  410.100(c)  that  are  covered  under 
Medicare  Part  A  or  B.  regardless  of  who 
furnishes  them,  the  location  in  which 
they  are  furnished,  or  how  they  are 
biUed. 

d.  Radiology  services,  including 
magnetic  resonance  imaging, 
computerized  axial  tomography  scans, 
ultrasound  services,  and  raaiation 
therapy  services  and  supplies 

^  Section  1877(h)(6)(D)  identifies 
"radiology  services,  including  magnetic 
resonance  imaging,  computerized  axial 
tomography  scans,  aiid  ultrasound"  as  a 
designated  health  service.  Section 
1877(h)(6)(E)  identifies  "radiation 
therapy  services  and  supplies"  as  a 
designated  health  service. 

Sections  1861(s)(3)  and  1832  establish 
that  "diagnostic  X-ray  tests."  including 
diagnostic  mammography  services 
under  certain  conditions,  are  considered 
medical  or  other  health  services  under 
Part  B.  Similarly,  section  1861(s)(4) 
establishes  that  "X-ray.  radium,  and 
radioactive  isotope  therapy,  including 
materials  and  services  of  technicians" 
are  considered  medical  or  other  health 
services  under  Part  B.  Even  though  the 
statute  does  not  define  these  terms,  the 
payment  provisions  in  section 
1833(a)(2)(E)  prescribe  rules  for  paying 
for  outpatient  hospital  radiology 
services.  These  include  diagnostic  and 
therapeutic  radiology,  nuclear  medicine, 
computet-  assisted  tomography  (CAT 
scan)  procedures,  magnetic  resonance 
imaging,  and  ultrasound  and  other 
imaging  services  (but  excluding 
screening  mammography).  We  cover 
these  services  imder  the  conditions 
described  in  §§  410.32(a)  and  410.35  of 
the  regulations  and  in  the  Coverage 


1676 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


Issues  Manual  (HCFA  Pub.  6)  and  in 
other  manuals. 

Section  1861(s)(13)  includes  as 
medical  at  other  health  services 
screening  mammography  services, 
which  are  defined  in  section  186l(jj)  as 
a  "radiologic  procedure"  provided  to  a 
woman  for  the  purpose  of  early 
detection  of  breast  cancer.  We  believe 
that  screening  mammography  could 
qualify  as  one  of  the  "radiology 
services"  listed  in  section  1877(h)(6)(D) 
as  a  designated  health  service.  However, 
as  we  have  stated  elsewhere,  we  believe 
that  Congress  enacted  the  physician 
refnral  prohibition  to  limit  the 
tendency  for  referring  physicians  to 
overutilize  services  because  they  have  a 
financial  incentive  to  do  so.  It  is  our 
view  that  screening  mammography 
services  cannot  be  subject  to 
overutilization.  We  base  this  conclusion 
on  the  foctthat  the  statute  specifically 
limits  the  frequency  with  which  the 
Medicare  program  will  cover  these 
services.  That  is,  section  1834(c)(2) 
specifically  prescribes  how  frequently 
the  screenings  will  be  covered  for 
difiierent  age  groups.  In  addition,  we 
never  consider  the  covered  level  of 
screenings  to  be  unnecessary  services — 
we  believe  that  all  women  should 
receive  the  screenings  that  are  covered 
for  them  under  the  statute.  (We  cover 
these  screening  services  under  the 
conditions  described  in  §  410.34  and  in 
the  Coverage  Issues  Manual.) 

We  wish  to  make  it  clear  that  the  only 
type  of  mammography  that  we  would 
exclude  bom  the  definition  of 
"radiology  services"  listed  imder 
section  1877(h)(6)(D)  would  be 
screening  mammography  as  covered 
under  section  1861(s)(13)  and  as  defined 
in  section  1861()j).  It  is  our  view  that 
"radiology  services"  does  include 
diagnostic  mammography,  which  is  not 
subject  to  the  same  liinits.  (Diagnostic 
mammography  services  are  defined  in 
§  410.34(a)  as  mammography  furnished 
to  a  symptomatic  patient  for  the  purpose 
of  detecting  breast  disease,  while 
screening  mammography  is  furnished  to 
asymptomatic  patients.) 

Although  Congress  did  not  set  up 
section  1877(h)(6)(D)  and  (E)  in  a 
maimer  that  parallels  section  1861(s)(3) 
and  (4).  we  believe  that  paragraphs  (D) 
and  (E)  of  section  1877(h)(6),  taken 
together,  cover  the  same  services  that 
are  covered  as  Part  B  services  under 
section  1861(s)(3)  and  (4).  Therefore, 
throughout  this  document  the  terms 
"radiology"  and  "imaging"  mean  any 
diagnostic  test  or  therapeutic  procedure 
using  X-rays,  ultrasound  and  other 
imaging  services,  CT  scans,  MRIs, 
radiation,  or  nuclear  medicine, 
including  diagnostic  mammography 


services,  except  for  the  distinctions  that 
follow. 

The  physician 's  professional 
component — Medicare  has  traditionally 
considered  a  physician's  professional 
services  related  to  radiology  to  in 
general  be  covered  as  physician  services 
imder  section  186l(s)(l)  rather  than  as 
radiology  services  under  either 
paragraph  (3)  or  (4)  of  section  1861(s). 
However,  we  believe  that  it  is 
appropriate  for  purposes  of  section  1877 
to  consider  radiology  services  as 
incl\iding  these  physician  services.  We 
are  proposing  to  include  the 
professional  component  because 
radiology  always  consists  of  a  technical 
service  combined  with  a  physician's 
professional  service.  Whenever  a 
technical  radiological  service  is 
overutilized,  it  follows  that  a 
physician's  radiological  service  will  also 
be  overutilized. 

Several  studies  have  foimd  that 
nonradiologists  with  imaging  facilities 
in  their  own  offices  order  imaging  tests 
far  more  frequently  than  physicians  who 
refey^eir  patients  to  imaging  facilities 
outside  their  practices.  We  mentioned 
several  of  these  studies  in  section  LA  of 
this  preamble  in  the  general  discussion 
concerning  studies  that  have  raised 
serious  concerns  about  physicians  who 
make  self-referrals.  For  example,  one 
GAO  study  found  that  Florida 
nonradiologists  who  were  sole 
practitioners  or  in  group  practices  or 
other  practice  affiliations  with  imaging 
facilities  in  their  own  offices,  when 
compared  to  physicians  who  referred 
outside  their  practices,  had  imaging 
rates  about  3  times  higher  for  KCRIs; 
abott  2  times  higher  for  CT  scans;  4.5 
to  5.1  times  higher  for  ultrasound, 
echocardiography,  and  diagnostic 
nuclear  medicine  imaging;  and  about  2 
times  higher  for  complex  and  simple  X- 
rays.  (GAO  Report.  "Medicare:  Referrals 
to  Physidan-owned  Imaging  Facilities 
Warrant  HCFA's  Scrutiny."  No.  B- 
253835.  pages  2.  3,  and  10  (October 
1994).) 

Similarly,  a  study  appearing  in  the 
New  England  Journal  of  Medicine 
compared  the  frequency  and  costs  of 
diagnostic  imaging  furnished  by  self- 
referring  physicians  to  the  frequency 
and  costs  of  these  same  services  when 
physicians  refer  patients  to  an  uiuelated 
racuologist.  The  study  covered  referrals 
for  four  medical  conditions.  The  study 
determined  that  the  self-referring 
physicians  obtained  imaging 
examinations  4.0  to  4.5  times  more  often 
than  the  physicians  who  referred  to 
unrelated  radiologists.  In  addition,  with 
respect  to  three  of  the  four  medical 
conditions,  the  self-referring  physicians 
charged  significantly  more  than  the 


radiologists  for  imaging  examinations  of 
similar  complexity.  The  combination  of 
more  frequent  imaging  and  higher 
charges  resulted  in  mean  imaging 
charges  per  episode  of  care  that  were  4.4 
to  7.5  times  higher  for  the  self-referring 
physicians.  (Bruce  J.  Hillman.  M.D.,  and 
others,  "Frequency  and  Costs  of 
Diagnostic  Imaging  In  Office  Practice — 
A  Comparison  of  Sislf-RefeiTing  and . 
Radiologist-Referring  Physicians,"  The 
New  England  Joumal  of  Medicine,  Vol. 
323.  No.  23  (Dec.  6. 1990).  pp.  1604- 
1608) 

Exclusion  for  Invasive  or  Interventional 
R«di<rfegy 

We  would  exclude  from  themeaning^ 
of  radiology,  for  the  purposes  of  section 
1877,  any  "invasive"  radiolo^  (also 
conunoniy  referred  to  as  interventional 
radiology).  Invasive  radiology  is  any 
procedure  in  which  the  imaging 
modality  is  used  to  guide  a  needle, 
probe,  or  a  catheter  accurately. 
Examples  include  percutaneous 
transluminal  angioplasty  (PTA);  the 
placement  of  cathetere  for  therapeutic 
emboUzaticm  of  t\unors,  arteriovenous 
malformations,  or  bleeding  sites;  the 
placement  of  drainage  cathetere; 
removal  of  stones;  balloon  dilation  of 
strictiires;  biopsies;  arthrograms;  and 
myelograms. 

We  are  basing  this  exclusion  on  the 
theory  that  the  radiology  services  in 
these  procedures  are  merely  incidental 
or  secraidary  to  another  procedure  that 
the  physician  has  ordered.  As  we  have 
stated  earlier,  we  believe  that  Congress 
meant  for  the  categories  listed  in  the 
statute  as  designated  health  services  to 
encompass  services  that  tend  to  be 
subject  to  abuse.  It  is  our  view  that 
physicians  do  not  routinely  refer 
patients  for  the  main  procedtues  listed 
in  the  last  paragraph,  such  as 
angioplasty,  in  order  to  profit  from 
unnecessary  radiology  services.  As  a 
result,  we  are  proposing  not  to  include 
these  "secondary"  radiology  procedures 
as  designated  health  services.  We  are 
also  specifically  soliciting  comments  on 
any  otiier  types  of  services  that  would 
qualify  as  designated  health  services, 
but  which  may  actually  be  incidental  to 
other  procedures. 

We  would  include  the  following 
definition  at  §411.351: 

Radiology  services  and  mdiation  therapy 
and  supplies  means  any  diagnostic  test  or 
therapeutic  procedure  using  X-rays, 
ultrasound  or  other  imaging  services, 
computerized  axial  tomography,  magnetic 
resonance  imaging,  radiation,  or  nuclear 
medicine,  and  diagnostic  mammognphy 
services,  as  covered  under  section  lB61(s)(3) 
and  (4)  of  the  Act  and  §§  410.32(a).  410.34. 
and  410.35,  including  the  professional 
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component  of  tliese  services,  but  excluding 
any  invasive  radiology  procedure  in  which 
the  imaging  modality  is  used  to  guide  a 
needle,  probe,  or  a  catheter  accurately. 

e.  Durable  medif^l  equipment  and  supplies 

Sections  1861(b)(6)  and  1832  establish 
DME  as  one  of  the  "medical  or  other  health 
services"  cover^  under  Medicare  Part  B. 
Section  1861(n)  Refines  DME  as  including 
iron  lungs,  oxyg^  tents,  hospital  beds,  and 
wheelchairs  (under  certain  conditions),  used 
in  a  patient's  ho^e  (including  certain 
institutions  that  Can  qualify  as  the  patient's 
home),  whether  fbmished  on  a  rental  basis  or 
purchased.  The  definition  of  DME  is 
explained  further  in  the  Medicare 
regulations.  Section  414.202  defines  DME  as 
equipment  fiimisfaed  by  a  supplier  or  a  home 
health  agency  theit  meets  the  following 
conditions: 

•  Can  withsta^  repeated  use. 

•  Is  primarily  ^d  customarily  used  to 
serve  a  medical  purpose. 

•  Generally  is  not  useful  to  an  individual 
in  the  absence  of  fen  illness  ot  injury. 

•  Is  appropriate  for  use  in  the  home. 
Durable  medical  equipment  includes 

equipment  such  be  wheelchairs,  hospital 
beds,  nebulizers,  and  walkers.  We  also  regard 
DME  that  is  furnished  to  a  patient  under  a 
home  health  plaiiunder  section  1861(m)(S) 
as  DME  for  purpi>*es  of  section  1877.  The 
conditions  unde^^hich  we  cover  DME  are 
described  in  $  4lld38.  For  the  purposes  of 
this  proposed  rule,  we  would  use  the 
definition  of  DME  set  forth  in  section  1861(n) 
and  in  §414.202. 

We  have  recei^jed  a  number  of  inquiries 
concerning  MediC^  claims  processed  by  the 
four  Durable  Medical  Equipment  Regional 
Carriers  (DMERCkj.  Many  people  erroneously 
believe  that  all  devices,  items,  or  supplies 
processed  by  the  pMERCs  are  items  of  DME. 
This  is  not  so,  because  the  DMERCs  are  also 
responsible  for  paying  claims  for  other  items, 
such  as  immunosuppressive  dnig»v  orthotics, 
prosthetics,  and  poosthetic  devices  and 
related  supplies. 

We  have  received  requests  that  we  clearly 
identify  in  this  regulation  which  items  are 
considered  DME  and  which  are  not.  Because 
the  number  of  items  considered  to  be  DME 
is  so  extensive,  we  cannot  in  this  proposed 
rule  identify  each  of  them.  However,  in 
response  to  these  requests,  we  have  provided 
below  the  general  Categories  of  DME. 

We  have  also  liitted  below  the  types  of 
supplies  used  with  the  DME.  We  are  listing 
the  supplies  becauie  when  identifying  DME 
as  a  designated  helEith  service.  Congress  also 
included  the  supplies  necessary  for  the 
efflBCtive  use  of  the  DME  as  part  of  the 
designated  health  service.  For  example, 
supplies  used  with  DME  could  include  such 
items  as  test  strips!  |nd  lancets  used  with 
blood  glucose  monitoring  equipment  or  drugs 
used  with  a  nebulizer.  In  general,  supplies 
are  items  that  caniiw  be  reused.  We  would 
also  like  to  point  dut  that,  effective  December 
1, 1996,  in  order  for  drugs  used  in 
conjunction  with  DME  to  be  covered  by 
Medicare,  the  entity  dispensing  the  drug 
must  have  a  Medicare  supplier  nimiber,  must 
be  licensed  to  dispense  the  drug  in  the  State 
in  which  it  will  be  4ispen8ed,  and  must  bill 
and  receive  paymer^t  in  its  own  name. 


An  infusion  pump  may  be  covered  as  DME, 
in  which  case  the  supplies  necessary  for  its 
effective  use  are  covered  as  designated  health 
services;  these  supplies  include  the  drugs 
and  biologicals  that  must  be  put  directly  into 
the  infusion  pump. 

External  incision  pumps— External 
infusion  pumps  may  be  covered  as  DME 
under  Medicare  if  certain  coverage 
requirements  are  met,  including  use  in  the 
home.  The  Medicare  Coverage  Issues  Manual 
provides  for  the  coverage  of  infosion  pumps 
for  certain  indications  and  under  certain 
circimistances,  as  described  in  sections  60- 
9  and  60-14.  Other  uses  of  external  infusion 
pumps  are  covered  if  the  DMERC's  medical 
staff  verifies  the  appro{niatenes8  of  the 
therapy  and  of  the  prescribed  pump  for  the 
individual  patient  Payment  may  also  be 
made  for  the  drugs  necessary  for  th«  effective 
use  of  an  infosion  pump  as  long  as  they^re 
reasonable  and  necessary  for  tlw  patient's 
treatment 

Section  1877(b)(2)  provides  an  exception 
for  in-office  ancillary  services  "other  than 
durable  medical  equipment  (excluding 
infusion  piunps)  and  parenteral  and  enteral 
nutrients,  equipment,  and  supplies."  Section 
1877(bK2)  has  the  effect  of  specifically 
excepting  infusion  pimips  firam  the 
prohibition  on  a  physician  referring  durable 
medical  equipment  furnished  in  the 
physician's  own  office.  External  infosion 
pumps  may  be  used  in  a  physician's  office 
to  administer  drug  therapy,  including 
chemotherapy.  However,  external  infusion 
pumps  (or  other  drug  delivery  systems  used 
in  the  physician's  office  (and  not  in  the 
patient's  home)  are  covered  by  Medicare 
under  section  1861(s)(2)(A)  as  a  service 
incident  to  the  physician's  service  and  not  as 
DME.  In  addition,  we  do  not  believe  that  the 
in-office  ancillary  exception  applies  to 
external  infusion  pumps  used  outaide  a 
physician's  office.  That  is,  we  do  not  believe 
that  Congress  intended  for  the  in-office 
exception  to  apply  to  infosion  pumps  that  are 
only  picked  up  at  a  physician's  office  to  be 
used  in  the  home,  or  that  are  delivered  to  the 
home. 

Implantable  infusion  pumps— Implantable 
infosion  pumps  may  also  be  covered  as  DME 
in  accordance  with  the  policy  described  in 
the  Medicare  Coverage  Issues  Manual  when 
they  are  used  for  certain  indications. 
Coverage  for  other  uses  of  implantable 
infosion  pumps  is  allowed  if  the  carrier's 
medical  staff  verifies  that  the  drug  and  the 
infosion  pump  are  reasonable  and  necessary. 
(Implantable  devices  are  not  billed  to  the 
DMERC  carriers:  rather,  they  are  billed  to  the 
local  carrier.) 

If  an  implantable  infosion  pump  is 
implanted  in  the  physician's  office,  but  will 
be  used  at  home  and  elsewhere,  we  believe 
that  it  qualifies  as  DME  that  has  been 
furnished  in  the  physician's  office.  Hence, 
the  in-office  ancillary  services  exception 
could  apply,  since  section  1877(b)(2) 
specifically  includes  infosion  puunps,  but  not 
other  DME. 

End-Stage  Renal  Disease  equipment  and 
supplies— Section  1861(sK2)(F)  includes  as 
covered  medical  and  other  health  services 
home  dialysis  supplies,  equipment,  and  self- 
care  home  dialysis  support  services,  as  well 


as  institutional  dialysis  services  and  supplies 
provided  to  individuals  with  end-stage  renal 
disease  (ESRD).  This  ESRD  benefit  is  separate 
nt>m  the  DME  benefit  under  section 
1861(s)(6).  Therefore,  the  equipment 
services,  and  supplies  covered  under  this 
section  of  the  statute  are  not  covered  as  DME 
under  Medicare.  Examples  of  home  dialysis 
equipment  and  supplies  include  needles  and 
syringes,  blood  pressure  cuffe.  dialysate 
solution,  and  intennittent  peritoneal 
dialyxers. 

Other  items  of  equipment  furnished  in  a 
physician's  office— As  mentioned  above. 
Medicare  does  not  cover  equipment  used  in 
a  physician's  office  as  DME  but  may  pay  for 
the  equipment  under  other  provisions  in  the 
statute.  For  example,  section  1861(s)(2)(A) 
covers  services  and  supplies  furnished 
incident  to  a  physician's  services,  and  can 
include  the  use  of  any  equipment  that  is 
needed  in  order  for  a  physician  to  provide  a 
covered  service. 

In  addition,  we  may  cover  diagnostic 
testing  under  the  diagnostic  services  benefit 
under  section  1861(sM3),  which  would 
include  equipment  used  in  diagnostic  testing 
irrespective  of  where  the  equipment  is  used. 
For  example,  dynamic  electrocardiography 
(EKG),  commonly  known  as  Holter 
monitoring,  is  a  diagnostic  procedure  that 
provides  a  continuous  record  of  the 
electrocardiographic  activity  of  a  patient's 
heart  while  he  or  she  is  engaged  in  daily 
activities.  Diagnostic  services  under  section 
1861(sH3)  are  not  themselves  included  as  a 
designated  health  service  and  thus  are  not 
specifically  covered  by  this  rule. 

General  Categories  of  DME— Under  certain 
circumstances  (which  include  use  in  the 
patient's  home),  the  following  items  may  be 
covered  as  DME.  (Readers  should  refer  to 
section  60-9  of  the  Medicare  Coverage  Issues 
Manual  for  additional  information.) 
Alternating  pressure  pads  and  mattresses  and 

miscellaneous  support  surfeces 
Bed  pans 

Blood  glucose  monitors 
Canes/crutches  and  walkers 
Commodes 

Continuous  positive  airway  pressure 
Cushion  lift,  pmwer  seat 
Decubitus  care  equipment 
Gel  flotation  pads  and  mattresses 
Heating  pads 
Heat  l^ps 

Hospital  beds  and  accessories 
Intermittent  positive  pressure  breathing 

equipment 
Infosion  pumps,  supplies  and  drugs 
Lymphedema  pumps 
Manual  wheelchair  base 
Motorized  wheelchair/power  wheel  chair 

base 
Nebulizers 

Wheel  chair  options/accessories 
Oxygen  and  related  respiratory  equipment 
Pacemaker  monitor 
Patient  lifts 

Pneumatic  compressor  and  appliances 
Power  operated  vehicles 
Restraints 
Roll  about  chairs 
Safety  equipment 
Support  surtaces 
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Suction  pumps 

Traction  equipment 

Transcutaneous  electric  nerve  simulators  and 

supplies 
Trapeze  equipment,  fracture  frame,  and  other 

orthopaedic  devices 
Ultraviolet  cabinets 

We  would  include  the  following 
definition  at  §411.351: 

Durable  medical  equipment  has  the 
meaning  given  in  section  1861(n)  of  the  Act 
and  $414,202. 

f.  Parenteral  and  enteral  nutrients, 
equipment,  and  supplies 

Coverage  of  enteral  and  parenteral  therapy 
as  a  Medicare  Part  B  beneflt  is  provided 
under  the  prosthetic  device  benefit  provision 
in  section  1861(s)(8].  The  regulations  cover 
prosthetic  devices  in  §  410.36(a)(2).  Details 
for  enteral  and  parenteral  therapy  are  set 
forth  in  the  Medicare  Coverage  Issues  Manual 
at  section  65-10.  When  the  coverage 
requirements  for  enteral  or  ptarenteral 
nutritional  therapy  are  met.  Medicare  also 
covers  related  supplies,  equipment  and 
nutrients. 

Enteral  nutrients,  equipment,  and 
supplies — Enteral  nutrition  therapy  provides 
nutrients  to  an  individual  with  a  functioning 
gastrointestinal  tract  who,  due  to  pathology 
to  or  nonfunction  of  the  structures  that 
normally  permit  food  to  reach  the  digestive 
tract,  cannot  maintain  weight  and  strength 
commensurate  with  his  or  her  general 
condition.  Enteral  nutritional  therapy  may  be 
administered  by  nasogastric,  jejunostomy,  or 
gastrostomy  tubes.  This  benefit  also  includes 
supplies  appropriate  for  the  method  of 
administration. 

Therefore,  at  §  411.351,  we  would  define 
"enteral  nutrients,  equipment,  and  supplies" 
as  "items  and  supplies  needed  to  provide 
enteral  nutrition  to  a  patient  with  a 
functioning  gastrointestinal  tract  who,  due  to 
pathology  to  or  nonfunction  of  the  structures 
that  normally  permit  food  to  reach  the 
digestive  tract,  cannot  maintain  weight  and 
strength  commensurate  with  his  or  her 
general  condition,  as  described  in  section  65- 
10  of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6)." 

Parenteral  nutrients,  equipment,  and 
supplies — Parenteral  nutrition  therapy 
provides  nutrients  to  an  individual  with 
severe  pathology  of  the  alimentary  tract  that 
does  not  allow  adequate  absorption  of 
sufficient  nutrients  to  maintain  weight  and 
strength  commensurate  with  the  patient's 
general  condition.  Since  the  alimentary  tract 
of  such  a  patient  does  not  function 
adequately,  parenteral  nutrition  may  be 
provided  through  an  indwelling  catheter 
placed  percutaneously  in  the  subclavian  vein 
and  then  advanced  into  the  superior  vena 
cava.  An  example  of  a  condition  that  may 
typically  qualify  for  coverage  is  a  massive 
small  bowel  resection  resulting  in  a  severe 
inability  to  absorb  nutrition  in  spite  of  oral 
intake. 

Parenteral  nutritional  therapy  would 
include  the  equipment  and  supplies 
necessary  to  furnish  the  parenteral  nutrition 
therapy.  (Parenteral  nutrients  are  commonly 
considered  as  prescription  drugs.  Effective 


December  1. 1996.  any  entity  dispensing 
drugs  that  are  used  in  conjunction  with  a 
prosthetic  device,  including  parenteral 
equipment,  must  meet  certain  conditions  in 
order  for  the  drugs  to  be  covered  under 
Medicare.  These  conditions  are  described  in 
the  section  covering  DME  and  the  supplies 
used  in  conjunction  with  DME.) 

At  §411.351,  we  would  define  "parenteral 
nutrients,  equipment,  and  supplies"  as 
"items  and  supplies  needed  to  provide 
nutriment  to  a  patient  with  permanent, 
severe  pathology  of  the  alimentary  tract  that 
does  not  allow  absorption  of  sufficient 
nutrients  to  maintain  strength  commensurate 
with  the  patient's  general  condition,  as 
described  in  section  65-10  of  the  Medicars 
Coverage  Issues  Manual  (HCFA  Pub.  6)." 

We  wish  to  point  out  that  section 
1877(b)(2)  specifically  excludes  parenteral 
and  enteral  nutrients,  equipment,  and 
supplies  as  a  service  that  can  qualify  for  the 
in-office  ancillary  services  exception. 

g.  Prosthetics,  orthotics,  and  prosthetic 
devices 

Prosthetics — Section  1861(s)(9)  provides 
for  inclusion  as  medical  and  other  health 
services  artificial  legs,  arms,  and  eyes, 
including  replacements  if  required  because  of 
a  change  in  a  patient's  physical  condition. 
Prosthetics  are  covered  in  the  regulations  in 
§§  410.36(a)(3)  and  414.202.  As  described  in 
section  2133  of  the  Medicare  Carriers 
Manual,  these  appliances  are  covered  when 
furnished  under  a  physician's  order.  We  also 
cover  adjustments  to  artificial  limbs  or  other 
appliances  required  by  wear  or  by  a  change 
in  the  patient's  condition  when  ordered  by  a 
physician. 

We  would  define  "prosthetics."  at 
§411.351,  as  artificial  legs,  arms,  and  eyes,  as 
described  in  section  1861(s)(9)  of  the  Act. 

Orthotics — Orthotics  are  included  as  a 
medical  service  under  section  1861(s)(9)  as 
leg,  arm,  back,  and  neck  braces.  The 
regulations  at  §  410.36(a)(3)  allow  payment 
for  these  services  to  include  replacements  if 
required  because  of  a  change  in  the 
individual's  condition.  We  have  interpreted 
the  statute  in  section  2133  of  the  Medicare 
Carriers  Manual  to  cover  these  items  \yhen 
used  for  the  purpose  of  supporting  a  weak  or 
deformed  body  member  or  restricting  or 
eliminating  motion  in  a  diseased  or  injured 
pari  of  the  body.  In  the  Carriers  Manual, 
orthotics  are  covered  only  when  furnished 
under  a  physician's  order. 

Under  section  2133D  of  the  Medicare 
Carriers  Manual,  orthopedic  footwear  is 
covered  under  the  orthotic  benefit  if  the 
footwear  is  an  integral  pari  of  a  leg  brace. 
Diabetic  shoes  are  covered  under  section 
1661(s)(12)  of  the  Act  in  a  separate  benefit 
category.  Splints,  casts,  and  other  devices 
used  for  the  reduction  of  fractures  and 
dislocations  are  covered  under  section 
1861  (s)(5).  We  do  not  consider  diabetic 
shoes,  casts,  splints,  or  these  other  devices  to 
be  included  under  orthotics,  prosthetics,  or 
prosthetic  devices. 

At  §411.351,  we  would  define  "orthotics" 
as  "leg,  arm,  back,  and  neck  braces,  as  listed 
in  section  1861(s)(9)  of  the  Act." 

Prosthetic  devices — Section  1861  (s)(8) 
provides  for  inclusion  as  medical  and  other 


health  services  "prosthetic  devices  (other 
than  dental)  which  replace  all  or  part  of  an 
internal  body  organ  (including  colostomy 
bags  and  supplies  directly  related  to 
colostomy  care),  including  replacement  of 
such  devices,  and  including  one  pair  of 
conventional  eyeglasses  or  contact  lenses 
furnished  subsequent  to  each  cataract  surgery 
with  insertion  of  an  intraocular  lens."  This 
definition  is  reflected  in  the  regulations  at 
§§  410.36(a)(2)  and  414.202.  The  statute 
specifically  excludes  dental  devices  &t>m 
Medicare  coverage  as  prosthetic  devices.  (In 
addition,  renal  dialysis  machines  are  covered 
under  the  end  stage  renal  disease  benefit  and 
are  discussed  elsewhere  in  this  section.) 

Under  the  prosthetic  device  benefit. 
Medicare  also  includes  supplies  that  are 
necessary  for  the  efi^ective  use  of  a  prosthetic 
device,  for  example,  tape  to  secure  an 
indwelling  catheter.  Section  1877(h)(6)(H) 
includes  prosthetic  devices  as  a  designated 
health  service  and  also  specifically  includes 
the  supplies  associated  with  these  devices. 
(Effective  December  1, 1996,  any  entity 
dispensing  drugs  that  are  used  in  conjunction 
wim  a  prosthetic  device  must  meet  certain 
conditions  in  order  for  the  drugs  to  be 
covered  under  Medicare.  These  conditions 
are  described  in  the  section  covering  DME 
and  drugs  used  in  conjimction  with  DME.) 
Section  410.100(f)(2)  provides  that  services 
necessary  to  design  the  device,  select 
materials  and  components,  measure,  fit,  and 
align  the  device,  and  instructions  to  the 
patient  are  also  included  in  this  benefit 
Examples  of  prosthetic  devices  include 
cochlear  implants,  cardiac  pacemakers,  and 
incontinence  control  appliances. 

We  have  received  many  questions 
concerning  whether  Medicare  considers  an 
intraocular  lens  to  be  a  prosthetic  device.  The 
answer  is  yes.  We  have  also  been  asked,  for. 
piuposes  of  the  designated  health  services 
listed  in  section  1877(h)(6),  to  define  a 
prosthetic  device  to  exclude  any  device  that 
is  implanted  by  a  physician  as  part  of  a 
surgical  procedure.  The  theory  behind  this 
exclusion  is  that  such  devices  are  only  a 
small  component  of  a  central  procedure, 
which  is  the  surgery  needed  to  implant  them. 
Physicians  would  not  unnecessarily  subject 
patients  to  a  surgical  procedure  just  to  boost 
profits  on  intraocular  lenses  or  other 
implantable  devices,  and  are  thus  not  the 
kind  of  services  Congress  meant  to  cover.  In 
addition,  some  physicians  believe  that  it  is 
critical  in  many  cases  that  they  have  the 
freedom  to  prescribe  their  ovtm  choice  of  an 
implantable  device  because  they  have 
particularized  the  design  or  find  the  device 
better  to  work  with  than  others. 

On  the  other  hand,  we  have  pIso  been 
advised  diat  only  a  very  small  percentage  of 
surgeons  "customize"  prosthetic  devices  by 
developing  their  own,  or  by  modifying 
existing  devices.  In  addition,  it  is  not 
uncommon  for  physicians  to  receive 
compensation  from  companies  that 
manufacture  or  supply  these  devices, 
sometimes  in  the  form  of  "consulting  fees," 
perhaps  in  exchange  for  the  physician's    - 
agreement  to  use  that  company's  device 
exclusively.  Physicians  might  also  have  an 
ownership  interest  in  a  supplier  or 
manufecturer,  thus  realizing  a  profit  every 
time  the  device  is  used. 
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It  has  also  cone  to  our  attention  that 
physicians  who  have  some  relationship  with 
a  manufacturer  qr  supplier  are  in  a  position 
to  manipulate  a;  hospital's  or  an  ASC's  choice 
of  a  prosthetic  device  in  exchange  for  the 
physicians'  ref8|jals.  Although  these 
practices  might  pot  lead  to  the  overutilization 
of  services,  we  believe  that  they  can  drive  up 
the  cost  of  certati  services  that  are  not 
subject  to  a  fee  schedule,  which  we  would 
regard  as  a  form  of  potential  program  abuse. 
Such  an  arrangement  might  also  result  in 
patient  abuse,  since  a  physician  may  choose 
a  prosthetic  devke  based  on  financial 
incentives  ratheman  on  the  best  interest  of 
the  patient.  Becai^se  of  the  controversy 
surrounding  surgically  implanted  devices, 
we  have  not  excbded  them  from  the 
definition  of  "prosthetic  devices,"  but 
specifically  solicit  comments  on  this  issue. 

We  would  also  like  to  point  out  that 
intraocular  lenses  that  are  implanted  in  an 
ambulatory  surgical  center  (ASC)  would  be 
covered  under  tl|4  ASC  payment  rate.  We 
*ave  excluded  ajiir  services  covered  under 
the  ASC  rate  fro^the  referral  prohibition 
under  an  exceptiqn  we  created  in 
§41 1.355(d).       1 1 

We  have  also  Wen  asked  whether,  if  an 
ophthalmologist  has  an  optical  shop  as  part 
of  his  or  her  office,  he  or  she  can  refer 
Medicare  patienllsto  the  optical  shop  for 
eyeglasses.  Medipkre  coverage  of  eyeglasses 
and  contact  lensM  is  very  limited,  covering 
only  those  that  qiipHfy  as  "prosthetic 
devices"  used  afwr  intraocular  lenses  are 
implanted  during  Cataract  surgery.  Thus,  a 
physician  would  not  be  prohibited  from 
referring  a  Mediqare  patient  to  the  optical 
shop  for  any  cony^ntional  eyewear  that  is  not 
covered  under  th6|  Medicare  program.  For 
eyeglasses  that  aijal  covered  by  Medicare,  the 
physician  could  iiitescribe  and  fill  the 
eyeglass  prescriplion  if  an  exception  applies. 
For  example,  the  services  might  meet  the  in- 
office  ancillary  sdrjvices  exception  if  the 
optical  shop  is  lotfcted  in  the  physician's 
office  suite.  Altem3tively,  the  optical  shop 
might  qualify  as  a  rural  provider  so  that  the 
exception  for  rurall  ownership  in  section 
1877(d)(2)  of  the  Aict  could  apply. 
At  §411.351,  wy  would  define  a 
"prosthetic  deviosj'  as  a  device  (other  than  a 
dental  device)  list  ad  in  section  1861(s)(8)  that 
replaces  all  or  pai  t  of  an  internal  body  organ, 
including  colostomy  bags  and  including  one 
pair  of  conventional  eyeglasses  or  contact 
lenses  furnished  subsequent  to  each  cataract 
surgery  with  insertion  of  an  intraocular  lens. 
We  would  define  j'prosthetic  supplies"  as 
"supplies  that  are  Uecessary  for  the  effective 
use  of  a  prosthetid  device  (including  supplies 
directly  related  tolcjolostomy  care)." 

h.  Home  health  seriices 

How  we  will  defihe  home  health  services. 
Medicare-covered  Home  health  services  are 
defined  in  section  1861(m),  and  requirements 
for  payment  for  home  health  services 
furnished  to  eligible  beneficiaries  are  set 
forth  in  part  409,  subpart  E  ("Home  Health 
Services  Under  Hospital  Insurance")  of  our 
regulations.  For  pvji^ses  of  the  physician 
referral  prohibition^  "home  healfii  services" 
would  have  the  same  meaning  as  the 
appropriate  provisions  described  in  part  409, 


subpart  E.  A  brief  explanation  of  the  home 
health  benefit  follows: 

Home  health  services  are  items  and 
services  furnished  to  an  individual  who  is 
confined  to  the  home,  under  the  care  of  a 
physician,  and  in  need  of  at  least  one  of  the 
following  skilled  services:  intermittent 
skilled  nursing  services,  physical  therapy 
services,  speech-language  pathology  services, 
or  continuing  occupational  therapy  services. 

To  receive  covered  home  health  services,  a 
beneficiary  must  be  under  a  plan  of  care 
established  and  periodically  reviewed  by  a 
physician.  Home  health  services  are 
furnished  by,  or  under  arrangements  made 
by,  a  participating  home  health  agency. 
Home  health  services  are  furnished  on  a 
visiting  basis  in  a  place  of  residence  used  as 
an  individual's  home.  (A  patient  may  not 
receive  home  health  services  in  a  physician's 
office.)  An  individual's  home  is  wherever  the 
individual  makes  his  or  her  home.  This  may 
be  his  or  her  own  dwelling,  an  apartment,  a 
relative's  home,  a  home  for  the  aged,  or  some 
other  type  of  institution.  However,  an 
institution  is  not  considered  a  patient's  home 
if  the  institution  meets  the  basic 
requirements  in  the  definition  of  a  hospital 
(as  defined  in  section  1861(e)(1)),  an  SNF  (as 
defined  in  section  1819(aKl)).  or  a  nursing 
facility  (as  defined  in  section  1919(a)(1)). 

•  The  following  services  may  be  furnished 
under  the  home  health  services  benefit  if 
appropriate  requirements  are  met: 

•  Part-time  or  intermittent  nursing  care 
furnished  by  or  under  the  supervision  of  a 
registered  professional  nurse. 

•  Physical  therapy,  occupational  therapy, 
and  speech-language  pathology  services. 

•  Medical  social  services  furnished  under 
the  direction  of  a  physician. 

•  Part-timeor  intermittent  services  of  a 
home  health  aide. 

•  Medical  supplies  (including  catheters, 
catheter  supplies,  ostomy  bags,  and  supplies 
related  to  ostomy  care,  and  a  covered 
osteoporosis  drug,  but  excluding  biologicals 
and  other  drugs),  the  use  of  durable  medical 
equipment,  and  appliances  suitable  for  home 
use. 

•  The  medical  services  of  an  intern  or 
resident  in  training  under  an  approved 
hospital  teaching  program  if  a  home  health 
agency  is  affiliated  with  or  under  the 
common  control  of  the  hospital  furnishing 
the  medical  services. 

A  beneficiary  may  also  receive  home 
health  services  on  an  outpatient  basis  at  a 
hospital,  SNF,  or  a  rehabilitation  center 
under  arrangements  made  by  the  home 
health  agency  if  equipment  is  required  that 
cannot  be  made  available  at  the  beneficiary's 
home  or  the  services  are  furnished  while  the 
beneficiary  is  at  the  facility  to  receive 
services  requiring  equipment  that  cannot  be 
made  available  at  the  beneficiary's  home. 
Home  health  services  do  not  include 
transportation  of  the  beneficiary  to  the 
facility  for  these  home  health  services. 

Existing  §  409.49  identifies  services  that 
are  excluded  fitim  payment  under  the 
Medicare  home  health  benefit.  Note  that 
included  among  those  services  is  any  service 
that  would  not  be  covered  as  inpatient 
hospital  services.,.  ■ 

Also  note  that  under  the  Medicare  statute, 
home  health  services  can  be  provided  only 


by  an  HHA.  That  is,  under  section  1814(a), 
payments  for  services  furnished  to  an 
individual  may  be  made  only  to  providers  of 
services  that  are  eligible  for  that  payment.  To 
be  eligible,  an  HHA  must,  among  other 
things,  have  in  effect  its  own  provider 
agreement  with  Medicare,  as  described  in 
section  1866,  and  meet  the  specific 
conditions  of  participation  for  HHAs.  as 
described  in  section  1891.  As  a  result,  we 
regard  home  health  services  as  services 
"provided  by  an  HHA"  and  not  as  services 
provided  by  any  other  entity,  even  if  the 
HHA  is  owned  by  the  other  entity  or  is 
otherwise  financially  related  to  it.  (We  regard 
hospital  services  the  same  way:  that  is,  they 
can  be  provided  only  by  an  entity  that  meets 
the  requirements  for  participation  as  a 
hospital.)  Therefore,  even  if  a  hospital  owns 
an  HHA,  the  exception  for  hospital 
ownership  in  section  1877(d)(3),  which 
applies  to  designated  health  services 
•provided  by  a  hospital,"  would  not  apply  to 
home  health  services  provided  bv  a  hosoital- 
based  HHA. 

At  §411.351,  we  would  include  the 
following  definition:  "Home  health  services" 
means  the  services  described  in  section 
1861(m)  of  the  Act  and  part  409,  subpart  E 
of  this  chapter." 

How  We  Propose  to  Reconcile  Section 
1877  and  the  Physician  Certification 
Requirements  for  Home  Health  Services 
Under  42  CFR  424.22(d) 

Section  903  of  the  Omnibus 
Reconciliation  Act  of  1980  amended 
sections  1814(a)  and  1835(a)  of  the  Act 
to  prohibit  the  certification  of  need  for 
home  health  services,  and  the 
establishment  and  review  of  a  home 
health  plan  of  care  for  those  services,  by 
a  physician  who  has  a  significant 
ovkrnership  interest  in,  or  a  significant 
contractual  or  financial  relationship 
with,  the  home  health  agency  that 
provides  those  services.  These 
amendments  were  incorporated  into  the 
regulations  at  42  CFR  405.1633(d) 
(which  was  redesignated  as  section 
424.22(d}),  by  an  interim  final  rule  with 
comment  period  that  we  published  in 
the  Federal  Register  on  October  26 
1982,  at  42  FR  47388.  and  that  became 
effective  on  November  26,  1982. 

On  lune  30,  1986,  we  published  a  final  rule 
in  the  Federal  Register  at  51  FR  23541  that 
confirmed  the  provisions  of  the  October  26, 
1982  rule  and  clarified  that  under  the  term, 
"significant  ownership  interest  in  or  a 
significant  financial  or  contractual 
relationship  with"  the  home  health  agency, 
we  intended  to  include  salaried  employment. 
This  clarification  was  made  effective  on 
August  29,  1986. 

The  only  exceptions  to  the  home  health 
regulations  were  uncompensated  officers  or 
directors  of  an  HHA,  HHAs  operated  by 
Federal,  State,  or  local  governmental 
authority,  and  sole  community  HHAs.  The 
home  health  certification  restrictions  of 
sections  1814(a)  and  1835(a)  and  §  424.22(d) 
have  not  been  significantly  updated  since 
1986. 
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On  November  5, 1997,  we  published  a 
notice  with  comment  period  in  the  Fe«leral 
Rflgiater  (62  FR  59818]  that  announced  our 
intention  to  reconcile  the  statutory 
prohibitions  in  sections  1814(a)  and  1835(a) 
concerning  physician  certification  for  home 
health  services  with  the  related  section  1877 
prohibition.  In  that  notice  we  stated  that  we 
had  decided  to  reexamine  appropriate 
provisions  of  section  1877  and  the  home 
health  regulations  as  they  pertain  to  indirect 
compensation  arrangements  involving 
physicians  who  are  compensated  by  entities 
that  own  HHAs.  We  announced  that,  pending 
that  evaluation,  we  had  decided  to  withdraw 
certain  recent  interpretations  of  §424. 22(d), 
as  it  applies  to  certification  and 
recertification  or  establishment  and  review  of 
plans  of  care  by  physicians  who  are  salaried 
employees  of,  or  have  a  contractual 
arrangement  to  provide  services  to,  an  entity 
that  also  owns  the  HHA.  In  addition,  we 
stated  that  we  would  address  the  issue  of 
indirect  compensation,  applicable  to  the 
health  services  designated  in  section  1877,  in 
this  proposed  rule. 

We  believe  that  sections  1814(al.  1835(a), 
and  1877  address  the  same  behaviors  and  are 
identical  in  purpose:  they  each  prohibit  a 
physician  who  has  a  significant  ownership 
interest  in,  or  a  significant  financial 
relationship  with,  a  home  health  agency  from 
certifying  or  recertifying  a  patient's  need  for 
home  health  services.  We  have  defined  the 
concepts  of  "significant  ownership  interests 
and  significant  financial  relationships"  in  the 
home  health  context  in  §424. 22(d)(1) 
through  (d)(3).  based  on  a  fixed  percentage  of 
ownership  and,  for  financial  or  contractual 
relationships,  based  on  a  specific  dollar 
amount  of  compensation  (or,  if  less,  a  percent 
of  the  agency's  operating  expenses). 

Under  section  1877,  in  contrast,  any  level 
of  OMmership  or  compensation  amounts  to  a 
financial  relationship  unless  the  arrangement 
meets  any  of  a  number  of  exceptions.  We 
believe  that  the  provisions  we  are  developing 
under  section  1877  are  more  effective  than 
the  current  provisions  in  §424.22(d]  in 
accranmodating  Congress'  desire  to 
discourage  physicians  &om  overutillzing 
certain  services.  Furthermore,  section  1877 
relates  more  specifically  and  in  greater  detail 
to  the  issue  of  referrals  for  home  health 
services  by  physicians  who  have  a  financial 
relationship  with  the  entity  providing  those 
services,  and  reflects  Congress'  most  recent 
thoughts  on  that  issue. 

We  believe  that  it  is  confusing  to  have  in 
efiiect  two  provisions  that  address  prohibited 
refiBrTals,  each  of  which  includes  different 
criteria,  and  can  lead  to  different  results. 

We  are  therefore  proposing  to  use  the 
section  1877  definition  of  a  "financial 
relationship,"  and  our  interpretations  of 
this  definition,  for  the  concept  of  a 
"significant  ownership  interest  in,  or  a 
significant  financial  or  contractual 
relationship  with,  a  home  health 
agency"  in  sections  1814(a)  and  1835(a). 
In  order  to  do  this,  we  are  proposing  to 
amend  §  424.22(d)  to  state  that  a 
physician  cannot  certify  or  recertify  a 
patient's  need  to  receive  home  health 


services  from  an  agency  if  the  physician 
has  a  "financial  relationship"  with  that 
agency,  as  defined  in  §  411.351,  unless 
the  financial  relationship  meets  one  of 
the  exceptions  in  §§411.355  through 
411.357.  In  addition,  we  will  Ust 
sections  1814(a)  and  1835(a)  in  §411.1 
as  part  of  the  statutory  basis  for  this 
proposed  regulation. 

Section  424.22,  paragraphs  (d)(4),  (e),  (f), 
and  (g)  relate  to  certain  specific  exceptions  to 
the  prohibition  on  certification  in  sections 
1814(a)  and  1835(a).  These  paragraphs  except 
physicians  who  serve  as  uncompensated 
officers  or  directors  of  an  HHA,  HHAs  that 
are  operated  by  a  Federal,  State,  or  local 
governmental  authority,  or  HHAs  that  are 
classified  as  sole  community  HHAs  in 
accordance  with  our  regulations.  Even  if  a 
physician  and  an  HHA  are  involved  in  an 
arrangement  that  meets  one  of  these 
exceptions,  the  arrangement  simultaneously 
remains  subject  to  the  requirements  in 
section  1877.  That  is,  if  an  exception  in 
§424.22  is  subsumed  within  the  exceptions 
in  section  1877,  a  physician  will  be  able  to 
refer,  if  it  is  not,  the  arrangement  will 
disqualify  the  physician  fiom  referring  in 
spite  of  §  424.22.  Thus,  we  believe  the 
exceptions  listed  in  §424.22  have  been 
superseded  by  section  1877  and  should  not 
be  separately  listed;  we  are  therefore 
pro[>osing  to  eliminate  them.  We  are 
particularly  interested  in  hearing  &om  the 
public  about  these  proposed  changes. 

i.  Outpatient  prescription  drugs 

Medicare  does  not  cover  a  category  of 
services  called  "outpatient  prescription 
drugs."  Without  additional  direction  from 
Congress  on  what  constitutes  "outpatient 
prescription  drugs"  for  the  purposes  of 
section  1877,  we  believe  that  it  is  reasonable 
to  assume  that  Congress  intended  to  include 
only  drugs  furnished  to  individuals  under 
the  Medicare  Part  B  benefit  and  to  exclude 
drugs  furnished  by  providers  under  Medicare 
Part  A.  We  also  propose  to  limit  "outpatient 
prescription  drugs"  to  drugs  that  a  patient 
would  be  able  to  obtain  from  a  pharmacy 
with  a  prescription.  We  consider  that  this 
category  includes  any  drugs  that  a  patient 
could  get  with  a  prescription,  even  if  patients 
generally  do  not  do  so.  For  example,  we 
would  include  such  drugs  as  oncology  drugs 
that  are  routinely  furnished  in  a  physician's 
office,  under  the  physician's  direct 
supervision,  provided  the  drugs  could  be 
obtained  by  prescription  &om  a  pharmacy. 

Coverage  for  prescription  drugs  furnished 
outside  of  a  provider  setting  is  very  limited 
under  Medicare  Part  B.  "Drugs  and 
biologicals"  are  defined  in  the  Medicare 
statute  in  section  1861(t)  and  the  coverage  of 
drugs  and  biologicals  is  explained  in  part  410 
of  our  regulations.  We  consider  a 
"biological"  to  be  a  drug  product  that  is 
derived  from  a  living  organism  or  its 
products,  including,  but  not  limited  to, 
serums,  vaccines,  antigens,  and  antitoxins. 
We  apply  to  biologicals  the  same  rules  that 
we  apply  to  any  drugs.  Therefore,  for 
purposes  of  section  1877,  we  propose  to 
define  outpatient  prescription  drugs  to 
include  biologicals. 


An  explanation  of  the  drug  and 
biological  benefit  is  set  forth  in  section 
2049  of  the  Medicare  Carriers  Manual. 
This  section  of  the  manual  provides 
general  requirements  for  drugs  and 
biologicals  that  are  covered  under 
Medicare  Part  B.  (These  requirements 
do  not  apply  to  certain  kinds  of  drugs 
that  are  covered  under  specific 
provisions  of  the  statute.  We  discuss 
these  other  provisions  below,  following 
the  general  requirements.)  In  general, 
drugs  are  covered  only  if  all  of  the 
following  requirements  are  met: 

•  The  drug  or  biological  is  included, 
or  approved  for  inclusion,  in  the  latest 
official  edition  of  the  United  States 
Pharmacopoeia,  the  National 
Formulary,  or  the  United  States 
Homeopathic  Pharmacopoeia,  unless 
im&vorably  evaluated  in  AMA  Drug 
Evaluations  or  Accepted  Dental 
Therapeutics. 

•  Tne  drug  or  biological  is  furnished 
incident  to  a  physician's  services. 

•  The  drug  or  biological  is  reasonable 
and  necessary  for  the  diagnosis  or 
treatment  of  the  illness  for  which  it  is 
administered  according  to  accepted 
standards  of  medical  practice. 

•  The  drug  or  biolc^ical  is  not 
excluded  as  a  preventive  immunization. 

•  The  drug  or  biological  has  not  been 
determined  by  the  Food  and  Drug 
Administration  (FDA)  to  be  less  tiian 
efiiective.  Drugs  or  biologicals  musti)e 
approved  for  marketing  by  the  FDA  to 
be  considered  safe  and  effective,  for 
purposes  of  the  Medicare  program, 
when  used  for  indications  specified  (m 
the  labeling. 

•  Based  on  the  usup.1  method  of 
administration  of  the  form  of  a  drug  or 
biological  as  furnished  by  a  physician, 
the  drug  or  biological  is  of  a  type  that 
cannot  be  self-administered. 

I^gs  and  biologicals  that  are 
specifically  covered  under  Part  B  would 
include  those  furnished  in  a  physician's 
office  incident  to  the  physician's 
professional  services  imder  section 
1861(s)(2)(A);  as  part  of  outpatient 
hospital  services  imder  section 
1861(s)(2)(B);  and,  even  though  they  are 
preventive  immunizations, 
pneumococcal  vaccine,  influenza 
vaccine,  and  hepatitis  B  vaccine  tmder 
section  1861(s)(10);  and  antigens  under 
section  1861(s)(2KG). 

Drugs  that  are  or  can  be  self- 
administered,  such  as  those  in  pill  form 
or  in  a  self-injectable  form,  are  not 
covered  by  Medicare  Part  B  unless  the 
statute  specifically  provides  this 
coverage.  The  statute  currently  provides 
for  the  coverage  of  the  following  self- 
administered  drugs  under  limited 
conditions:  blood  clotting  factors  tmder 
section  1881(s)(2)(I).  drugs  used  in 
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unmunosuppit^ssive  therapy  under 
section  1861(sj)|[2)(J).  erythropoietin 
(EPO)  for  dialysis  patients  under  section 
1861(s)(2)(0).tad  certain  oral  cancer 
drugs  under  section  1861(s)(2)(Q).  (The 
statute  provides  under  section  1861(m) 
for  the  coverage  of  certain  osteoporosis 
drugs,  definedj  ^  section  1861(Uc),  that 
can  be  self-adn^nistered  but  are 
furnished  to  a  home  health  patient  who 
is  unable  to  seli-administef  the  drugs. 
However,  these  drugs  are  covered  under 
section  1861(m)  as  part  of  the  Medicare 
Part  A  home  heelth  services  benefit.) 

After  much  consideration,  we  believe 
it  would  be  inappropriate  to  include  as 
outpatient  prescription  drugs,  for 
purposes  of  section  1877,  EPO  and  other 
drugs  furnished  as  part  of  dialysis 
treatment  for  ESRD  patients  who  dialyze 
at  home  or  in  (|  dialysis  center,  even 
though  these  dtiigs  are  not  included  in 
the  end  stage  rMial  disease  composite  * 
payment  rate,  but  are  billed  separately. 
We  base  this  policy  on  our  perception 
that  what  the  p^ent  is  primarily 
receiving  is  th^  dialsrsis  treatment.  EPO 
and  several  other  drugs  are  a  relatively 
minor  (although  important)  part  of  a 
much  larger  ana  more  complicated 
treatment  and  ^  inextricably  linked  to 
the  dialysis  serMce.  That  is.  it  would 
not  be  possible}  i|o  provide  dialysis  safely 
and  efiectively  'Without  these  drugs 
because  they  am  critical  to  the  overall 
effectiveness  of^e  treatment  and  well- 
being  of  the  patiiBnt.  In  addition, 
although  many  dialysis  patients  self" 
administer  EPO.  we  believe  that  the 
opportunity  for  program  abuse 
involving  EPO  U  extremely  unlikely. 
That  is  because'  Section 
l881(bKll)(BK)i)(I)  establishes  the 
payment  rate  fcr  EPO.  regardless  of 
whether  the  b«l0ficiary  purchases  the 
drug  for  self-adhiinistration  or  it  is 
administered  bylthe  dialysis  facility. 
Also,  we  have  r^ntly  implemented  a 
claims  processiiig  mechanism  to  ensure 
that  payment  is!«ot  made  for  excessive 
administration.  That  is,  payment  will 
not  be  made  forCPO  when  a  patient's 
hematocrit  reading  ovwa  3-month 
average  exceeds  36.5,  the  upper  limit  of 
the  drug  labeling  indication. 
•  We  would  deo^e  "outpatient 
prescription  dnigs"  at  §411.351  as 
"those  drugs  (including  biologicals) 
defined  or  listed  Under  section  1861  (t) 
and  (s)  of  the  A(jtj  and  part  410  of  this 
chapter,  that  a  pjEttient  can  obtain  from 
a  pharmacy  withe  prescription  (even  if 
patients  can  only  receive  the  drug  under 
medical  supervision),  and  that  are 
furnished  to  an  individual  under 
Medicare  Part  BJ  ^ut  excluding  EPO  and 
other  drugs  fumiihed  as  part  of  a 
dialysis  treatment  for  an  individual  who 
dialyzes  at  hom^  jor  in  a  facility." 


/.  Inpatient  hospital  services 

Services  generally  regardedas 
inpatient  hospital  services.  Inpatient 
hospital  services  are  a  Part  A  benefit 
defined  under  section  1861(b).  The 
definition  of  these  services  in  section 
1861(b)  is  reflected  in  §  409.10(a)  of  our 
regulations.  As  defined  at  §  409.10(a), 
inpatient  hospital  services  include  the 
foUowing  services  when  furnished  to  an 
inpatient  of  a  participating  hospital  or, 
in  the  case  of  emeigMicy  services  or 
services  in  foreign  hospitals,  to  an 
inpatient  of  a  qualified  hospital  (as 
described  below). 

•  Bed  and  boud. 

•  Nursing  services  and  other  related 
services. 

•  Use  of  hospital  facilities. 

•  Medical  social  services. 

•  Drugs,  biologicals.  supplies, 
appliances,  and  equipment. 

•  Certain  other  diagnostic  or 
therapeutic  services. 

•  Medical  or  siugical  services 
provided  by  certain  interns  or  residents- 
in-training. 

We  propose  to  use  the  definition  in 
section  1861(b)  and  §  409.10(a).  As  a 
clarification,  we  would  state  in  the 
definition  that  inpatient  hospital 
services  include  SOTvices  that  a  hospital 
provides  for  its  patients  that  are 
furnished  either  by  the  hospital  or  by 
others  under  arrangements  with  the 
hospital;  that  is.  the  hospital  bills  for 
these  services  on  behalf  of  its  patients. 
We  would  specify  that  the  definition 
does  not  encompass  the  services  of 
other  physicians,  physician  assistants, 
nurse  practitioners,  clinical  muse 
specialists,  certified  nurse  midwives. 
and  certified  registered  nurse 
anesthetists  and  qualified  psychologists 
who  bill  independently.  Also,  we  would 
refer  to  existing  §  409.10(b).  which 
states  that  "inpatient  hospital  services" 
do  not  include  SNF-type  care  furnished 
by  a  hospital  or  an  RPCH  that  has  a 
swing-bed  approval,  or  any  nursing 
facility-type  care  that  may  be  furnished 
as  a  Medicaid  service. 

Psychiatric  hospital  and  RPCH 
services.  We  propose  to  also  include  as 
inpatient  hospital  services  inpatient 
psychiatric  hospital  services,  which  are 
defined  in  section  1861(c).  These 
services  are  defined  as  "inpatient 
hospital  services"  fumishMi  to  an 
inpatient  of  a  psychiatric  hospital 
(defined  in  section  1861(ff)),  which 
means  that  they  are  essentially  the  same 
services  as  those  furnished  to  an 
inpatient  of  a  regular  hospital.  In 
addition,  we  believe  that  a  psychiatric 
hospital  qualifies  as  a  hospital,  for  all 
practical  purposes,  except  that  it  is 
primarily  engaged  in  providing 


psychiatiric  services  for  the  diagnosis 
and  treatment  of  mentally  ill  persons 
rather  than  the  more  general  care  and 
treatment  that  a  regular  hospital 
provides  to  injured,  disabled,  or  sick 
persons.  Also,  a  psychiatric  hospital 
must  meet  all  of  the  nine  basic 
requirements  that  a  regular  hospital 
must  meet  in  order  to  qualify  as  a 
hospital,  except  that  for  two  of  the 
requirements,  it  must  meet  analogous 
standards  that  relate  particularly  to 
psvchiatric  care. 

We  also  propose  to  regard  as 
"inpatient  hospital  services,"  for 
purposes  of  section  1877.  inpatient 
services  provided  by  a  partidptating 
rural  primary  care  hospital  (RPCH).  This 
term  refers  to  facilities  designated  as 
RPCHs  by  the  Secretary  under  section 
1820(i)(2).  "Inpatient  rural  primary  care 
hospital  services"  are  defined  in  section 
1861(mm)(2)  as  items  and  services, 
furnished  to  an  inpatient  of  an  RPCH  by 
such  a  hospital,  that  would  be  inpatient 
hospital  services  if  furnished  to  an 
inpatient  of  a  hospital  by  a  hospital. 

Section  1861(e)  of  the  Act  states  that 
"the  term  'hospital'  does  not  include, 
unless  the  context  otherwise  requires,  a 
rural  primary  care  hospital  *  *  *." 
While  it  seems  clear  from  this  provision 
that  RPCHs  are  not  to  be  considered 
hospitals  under  the  Medicare  law  for 
most  purposes,  we  also  believe  the 
reference  to  context  in  this  provision 
indicates  that  RPCHs  may  be  classified 
as  hospitals  where,  in  specific  contexts, 
it  is  consistent  with  the  purpose  of  the 
legislation  to  do  so.  We  base  the  poUcy 
to  include  inpatient  RPCH  services  as 
"inpatient  hospital  services"  on  our 
belief  that  a  physician  who  has  a 
financial  relationship  with  an  RPCH  is 
in  as  much  of  a  position  to  profit  fi^m 
overutiUzing  referrals  to  the  RPCH  as  he 
or  she  would  ba  if  the  financial 
relationship  were  with  an  ordinary 
hospital.  In  addition,  the  RPCH  provides 
services  that  are  very  similar  to 
inpatient  hospital  services. 

Because  we  propose  to  consider  RPCH 
and  psychiatric  hospital  services  as 
inpatient  hospital  sovices.  the 
exception  for  hospital  services  included 
in  section  1877(d)(3)  could  apply.  This 
exception  applies  t«  services  ftirnished 
by  a  hospital  if  a  physician  refers-to  a 
hospital  in  which  he  or  she  is 
authorized  to  perform  services  and  if  the 
physician  has  an  ownership  or 
investment  interest  in  the  hospital  as  a 
whole,  and  not  in  a  subdivision  of  the 
hospital. 

Emergency  hospital  services.  We 
propose  to  not  include  within  the 
definition  of  "inpatient  hospital 
services"  emergency  inpatient  services 
provided  by  a  hospital  located  outside 
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the  United  States  and  covered  under  the 
authority  in  section  1814(0(2)  of  the  Act 
and  part  424,  subpart  H.  We  also 
propose  to  exclude  inpatient  hospital 
services  provided  by  a  nonpartidpating 
hospital  within  the  United  States  under 
emergency  conditions,  as  authorized  by 
section  1814(d)  and  described  in  part 
424,  subpart  G.  We  are  excludingihese 
services  because  Medicare  covers  them 
infrequently  and  only  when  they  result 
from  an  emer^ncy  sitiiation. 

The  regulations  define  "emergency 
services"  in  §  424.101  as  only  those 
services  necessary  to  prevent  death  or 
serious  impairment  of  health  and, 
because  of  the  danger  to  life  or  health, 
require  use  of  the  most  accessible 
hospital  available  and  equipped  to 
furnish  the  services.  In  order  to  receive 
pa3rment,  a  physician  or  the  hospital 
must  submit  medical  information  that 
describes  the  natiue  of  the  emergency 
and  specifies  why  it  required  that  the 
beneficiary  be  treated  in  the  most 
accessible  hospital,  Because  Medicare 
covers  these  services  only  if  they 
involve  a  documented  emergency 
situation,  we  do  not  believe  that 
physicians  have  the  opportimity  or 
incentive  to  overutilize  them. 

For  the  reasons  cited  above,  we  are 
also  proposing  to  exclude  from  the 
definition  of  "designated  health 
services"  any  physician  services  that 
otherwise  qualify  as  designated  health 
services  but  are  furnished  to  an 
individual  in  conjunction  with 
emergency  inpatient  hospital  services 
furnished  outside  of  the  United  States. 
These  physician  services  are  covered  by 
Medicare  under  the  authority  in  section 
1862(a)(4),  which  permits  coverage  of 
inpatient  hospital  services, 
accompanying  physician  services,  and 
ambulance  services  (which  are  not 
designated  health  services)  furnished 
outside  of  the  United  States  under 
certain  limited  conditions.  To  reflect 
^this  proposal,  we  are  defining 
"designated  health  services"  for  ' 
purposes  of  the  referral  prohibition  to 
exclude  emergency  physician  services 
furnished  outside  of  the  United  States. 

Certain  dialysis  services.  We  are 
aware  that  there  are  situations  in  which 
a  physician  might  own  a  dialysis 
machine,  rent  it  to  a  hospital,  and 
provide  the  hospital  with  a  technician 
to  run  the  machine.  This  arrangement 
might  fail  to  meet  an  exception  if  the 
physician  refers  patients  for  dialysis 
services,  and  also  receives  rental 
payments  based  on  the  volume  or  value 
of  those  referrals.  The  physician  might 
also  fail  to  meet  an  exception  if  he  or 
she  owns  a  part  of  the  dialysis  unit  in 
the  hospital  (rather  than  owning  part  of 
the  hospital  as  a  whole,  as  required 


under  the  "hospital  exception"  in 
section  ia77(d)(3)). 

We  believe  there  are  certain  unique 
situations  involving  dialysis  in  which 
there  would  be  no  risk  of 
overutiUzation.  We  intend  to  exclude 
from  the  definition  of  "inpatient 
hospital  services"  dialysis  furnished  by 
a  hospital  that  is  not  certified  to  provide 
end  stage  renal  dialysis  (ESRD)  services 
under  subpart  U  of  42  CFR  405.  In  these 
drounstances,  we  do  not  believe  there 
would  be  a  risk  of  program  or  patient 
abuse  because  dialysis  would  be 
provided  only  under  the  following 
emergency  <:ircumstances.  when  there  is 
no  other  appropriate  treatment: 

•  A  non-ESRO  patient  needs  dialysis 
because  of  renal  dysfunction  or  for 
augmenting  dearance  of  toxins.  For 
example,  a  patient  with  acute  tubular 
necrosis  or  a  patient  tvith  theophylline 
overdose  requires  dialysis. 

•  The  primary  reason  for  a  hospital 
admission  for  an  ESRD  patient  is  not 
maintenance  dialysis.  For  example,  an 
ESRD  patient  needs  siu^ery  unrelated  to 
his  or  her  kidney  condition,  and  the 
surgeon  has  operating  privileges  only  at 
a  partidpating  Medicare,  but  non-ESRD, 
certified  hospital  and  the  individual 
receives  maintenance  dialysis  whileJie 
or  she  is  an  inpatient. 

Certain  lithotripsy  services.  We  have 
been  asked  to  consider  excluding  from 
the  definition  of  "inpatient  hospital 
services"  services  involving  certain 
lithotriptors.  Spedfically,  we  are 
referring  to  services  involving 
lithotriptors  that  employ  extracorporeal 
shock  wave  lithotripsy  (ESWL)  when 
used  to  break  up  upper  luinary  trad 
kidney  stones.  ESWL  focuses  shock 
waves  generated  outside  of  the  body 
spedfically  on  stones  imder  X-ray 
visualization,  pulverizing  them  by 
repeated  shocks.  (The  use  of  lithotripsy 
for  breaking  up  kidney  stones  is 
discussed  in  section  35-81  of  the 
Medicare  Coverage  Issues  Manual.) 

The  theory  behind  excluding  from 
"inpatient  hospital  services"  services 
involvingfSWL  is  that  there  is  no  risk 
of  overutilization  of  these  services.  In 
general,  severe  obstruction,  infection, 
intradable  pain,  or  serious  bleeding  are 
indications  of  the  need  for  surgical 
removal  of  a  stone.  Only  when  a  patient 
requires  surgical  treatment  would  a 
physidan  prescribe  ESWL.  When  a 
patient  needs  additional  treatment, 
there  is  no  alternative  available  that  is 
less  invasive  or  less  expensive  than 
ESWL.  In  addition,  the  procedure  itself 
apparently  docviments  the  medical 
necessity  to  prescribe  it.  As  we 
understand  ESWL,  the  kidney  stone  is 
located,  identified,  and  the  progress  of 


the  therapy  is  recorded  as  part  of  the 
visualization  process. 

While  we  agree  that  it  might  be 
unlikely  that  physicians  would 
overutilize  ESWL,  we  >vish  to  raise 
some  of  the  same  coocems  that  we 
raised  under  our  discussion  on 
surgically-implanted  prosthetic  devices. 
That  is,  we  believe  that  these 
arrangements  can  potentially  lead  to 
patient  abuse,  with  physidans  requiring 
the  use  of  certain  equipment  based  on 
finandal  incentives,  rather  than  on  the 
best  interests  of  the  patient.  Because  of 
the  controversial  nature  of  lithotripsy, 
we  have  not  excluded  it  from  the 
definition,  but  spedfically  solidt 
comments  on  this  issue. 

Inpatient  hospital  services  and  the 
definition  of  a  "hospital."  Note  that  our 

E reposed  definition  of  "inpatient 
ospital  services"  would  affed  in  only 
a  limited  way  the  definition  of  the  term 
"hospital"  that  we  induded  in  the 
August  1995  final  rule.  We  induded  the 
definition  of  a  "hospital"  in  §411.351 
solely  for  the  purpose  of  determining 
ownership  of  a  hospital  as  an  entity,  and 
we  did  not  include  as  part  of  the 
hospital  any  entities  furnishing  services 
under  arrangements.  However,  we 
would  amend  the  definition  qi-a 
hospital  to  make  it  dear  that  the  entities 
covered  by  that  definition  are  those  that 
qualify  ase  "hospital"  under  section 
1861(e).  as  a  "psychiatric  hospital" 
under  section  1661(f),  or  as  a  "rural 
primary  care  hospital"  under  section 
1861(nun)(l). 

We  would  indude  the  following 
definition  at  §  411.351:  "Inpatient 
hospital  services"  are  those  services 
defined  in  section  1861(b)  of  the  Ad 
and  §  409.10(a)  and  (b)  and  include 
inpatient  psychiatric  hospital  services 
listed  in  section  1861(c)  of  the  Ad  and 
inpatient  rural  primary  care  hospital 
services,  as  defined  in  section 
1861(mm)(2).  "Inpatient  hospital 
services"  do  not  include  emergency 
inpatient  services  provided  by  a 
hospital  located  outside  the  United 
States  and  covered  under  the  authority 
in  section  1814(f)(2)  and  42  CFR  part 
424,  subpart  H  and  emergency  impatient 
services  provided  by  a  nonpartidpating 
hospital  within  the  United  States,  as 
authorized  by  section  1814(d)  and 
described  in  42  CFR  part  424,  subpart  G. 
These  services  also  do  not  indude , 
dialysis  furnished  by  a  hospital  that  is 
not  certified  to  provide  end  stage  renal 
dialysis  (ESRD)  services  imder  subpart 
U  of  42  CFR  405. 

Inpatient  hospital  services  include 
services  that  a  hospital  provides  for  its 
patients  that  are  fuumished  either  by  the 
hospital  or  by  others  under 
arrangements  with  the  hospital.  Tliey  do 
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not  encompasi  the  services  of  other 
physiciansr  physician  assistants,  nurse 
practitioners,  Clinical  nurse  specialists, 
certified  nurse  midwives,  and  certified 
registered  nur^  anesthetists  and 
qualified  psycjiplogists  who  bill 
independentlyLl 

k.  Outpatient  hospital  services 

Sections  188  j(s)(2)(B)  and  (C)  and 
1832  provide  far  coverage  of  outpatient 
hospital  services  under  Part  B.  Section 
1861(s)(2)(B)  provides  for  coverage  of 
hospital  services  (including  drugs  and 
biologicals  that  cannot,  as  determined  in 
accordance  witil  regulations,  be  self- 
administered)  liicidfent  to  physician 
services  furnished  to  outpatients  (we 
consider  these  "therapeutic  services") 
and  partial  hospitalization  services 
incident  to  the$^  services.  Section 
1861(8)(2)(C)  ph>vides  for  coverage  of 
"diagnostic  services  which  are — (i) 
furnished  to  an  individual  as  an 
outpatient  by  a  hospital  or  by  others 
imder  arrangements  with  them  made  by 
a  hospital;  andQi)  ordinarily  furnished 
by  such  hospital  (or  by  others  under 
such  arrangements)  to  its  outpatients  for 
the  purpose  of  diagnostic  study."  We 
describe  below  the  coverage  provisions 
concerning  outpatient  hospital  services 
under  the  categories  of  therapeutic  and 
diagnostic  services,  and  partial 
hospitalization  services.  We  also  discuss 
briefly  the  special  rules  for  physical 
therapy,  occupational  therapy,  and 
speech  patholo^  services  furnished  to 
a  hospital  outpatient. 

We  would  consider  all  covered 
services  (either  diagnostic  or 
therapeutic)  pet^rmed  on  hospital 
outpatients  tha^  kre  billed  by  the 
hospital  to  Medicare  (including 
arranged  for  serMces)  as  outpatient 
hospital  servicepL  In  addition,  it  should 
be  noted  that  outpatient  hospital 
emergency  services  may  be  therapeutic 
(furnished  inddfnt  to  a  physician's 
service)  or  may  pe  diagnostic  in  nature. 
Unlike  other  ou^ j>atient  hospital 
services,  emergency  services  may  be 
covered  in  nonparticipating  hospitals 
subject  to  the  conditions  described  in 
section  1835(b)  and  42  CFR  part  424, 
subpart  G.  We  pjiftpose  to  exclude  these 
emergency  services  from  the  definition 
of  "outpatient  hbspital  services"  for  the 
same  reasons  th^  we  cited  above  in 
excluding  them  from  the  definition  of 
"inpatient  hospital  services." 

We  have  also  been  asked  to  exclude 
services  involving  lithotriptors  that 
employ  ESWL  v^^n  used  to  break  up 
upper  urinary  tract  kidney  stones.  We 
have  the  same  concerns  in  the 
outpatient  context  about  the  potential 
for  patient  abuse  that  we  raised  in  our 
Excluding  these 
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services  from  the  definition  of 
■   "iiipatient  hospital  services."  In 
adcution,  we  have  learned  of  situations 
in  which  urologists  in  a  particular 
geographic  area  invest  in  lithotriptors, 
then  require  that  outpatient  departments 
use  the  physicians'  equipment  if  they 
want  to  receive  any  urology  referrals. 
Because  this  kind  of  manipulation  can 
lead  to  increases  in  the  cost  of  services, 
we  regard  it  as  creating  the  potential  for 
program  abuse.  Because  of  the 
controversial  nature  of  lithotripsy,  we 
have  not  excluded  it  as  an  outpatient 
hospital  service,  but  specifically  solicit 
comments  on  this  issue. 

However,  we  are  proposing  to  include 
imder  the  definition  of  "outpatient 
hospital  services"  outpatient  services 
furnished  by  a  psychiatric  hospital  (as 
defined  in  section  1861(f))  and  RPCH 
services,  which  are  included  under 
Medicare  Part  B  by  section 
1832(a)(2)(H).  "Outpatient  rural  primary 
care  hospital  services"  are  defined  in 
section  1861(nun)(3)  as  medical  and 
other  health  services  furnished  by  an 
RPCH.  We  are  including  both  of  these 
kinds  of  services  as  "outpatient  hospital 
services"  for  the  same  reasons  that  we 
have  included  them  as  "inpatient 
hospital  services,"  as  described  in  the 
section  above  covering  inpatient 
hospital  services. 

Outpatient  hospital  services  incident 
to  physician  services  (therapeutic 
services)— Under  sections  1861{s)(2)(B) 
of  die  Act  and  42  CFR  410.27,  tiiese 
"incident  to"  services  specifically 
include  drugs  and  biologicals  that 
cannot  be  self-administered.  "Incident 
to"  services  must  be  furnished  by  or 
under  arrangements  made  by  a 
participating  hospital  and  as  an  integral 
though  incidental  part  of  a  physician's 
services.  We  consider  these  services  as 
therapeutic  services  that  aid  the 
physician  in  the  treatment  of  the 
patient.  Under  section  230.4  of  the 
Medicare  Hospital  Manual  (HCFA  Pub. 
10),  therapeutic  services  that  hospitals 
furnish  on  an  outpatient  basis  are  those 
services  and  supplies  (including  the  use 
of  hospital  facilities)  that  are  incident  to 
the  services  of  physicians  in  the 
treatment  of  patients.  These  services 
include  clinic  services  and  emergency 
room  services.  To  be  covered  as 
"incident  to"  a  physician's  services,  the 
services  and  supplies  must  be  furnished 
on  a  physician's  order  by  hospital 
personnel  under  hospital  medical  staff 
supervision  in  the  hospital  or,  if  outside 
the  hospital^  by  hospital-affiliated 
personnel  who  are  under  the  direct 
personal  supervision  of  a  physician  who 
is  treating  the  patient. 

Diagnostic  outpatient  hospital 
services— Under  §  410.28.  diagnostic 


services  furnished  in  a  hospital  to 
outpatients,  including  certain  drugs  and 
biologicals  required  to  perform  the 
services  (even  if  those  drugs  or 
biologicals  are  self-administered),  are 
covered  if  the  services  meet  the 
following  conditions: 

•  They  are  furnished  by  or  under 
arrangements  made  by  a  participating 
hospital. 

•  They  are  ordinarily  furnished  by,  or 
under  arrangements  made  by,  the 
hospital  to  its  outpatients  for  the 
purpose  of  diagnostic  study. 

•  They  would  be  covered  as  inpatient 
hospital  services  if  furnished  to  an 
inpatient 

•  If  furnished  imder  arrangements, 
they  are  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the 
supervision  of  the  hospital  or  its 
organized  medical  staff. 

Section  230.3  of  the  Medicare 
Hospital  Manual  explains  that  a  service 
is  diagnostic  if  it  is  an  examination  or 
procedure  to  which  the  patient  is 
subjected,  or  which  is  performed  on 
materials  derived  bom  a  hospital 
outpatient,  to  obtain  information  to  aid 
in  the  assessment  of  a  medical  condition 
or  the  identification  of  a  disease.  Among 
these  examinations  and  tests  are 
diagnostic  laboratory  services  such  as 
hematology  and  chemistry;  diagnostic  x- 
rays;  isotope  studies;  EKGs;  pulmonary 
function  tests;  and  other  tests  given  to 
determine  the  nature  and  severity  of  ah 
ailment  or  injtury.  Hospital  personnel 
may  furnish  diagnostic  services  outside 
the  hospital  premises  without  the  direct 
personal  supervision  of  a  physician. 
Partial  hospitalization  services — 
Partial  hospitalization  services  are 
included  as  "medical  or  other  health 
services"  covered  by  Medicare  Part  B 
under  section  1861(s){2)(B)  and  must  be 
provided  "incident  to"  a  physician's 
services.  Partial  hospitalization  services 
are  defined  in  section  1861  (ff).  This 
definition  is  reflected  in  §§  410.27(d) 
and  410.43,  which  provide  that  partial 
hospitalization  services  consist  of  a 
variety  of  outpatient  psychiatric 
services.  These  services  must  be 
prescribed  by  a  physician,  who  certifies 
and  recertifies  the  need  for  the  services, 
and  the  services  must  be  furnished 
under  a  plan  of  treatment,  all  in 
accordance  with  provisions  ift  subpart  B 
of  part  424.  Section  424.24(e)(1)  requires 
that  a  physician  certify  that  an 
individual  would  require  inpatient 
psychiatric  care  if  the  partial 
hospitalization  services  were  not 
provided. 

Section  230.5  of  the  Medicare 
Hospital  Manual  further  explains  the 
partial  hospitalization  services  benefit. 
It  points  out  that  there  is  a  wide  range 
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of  services  and  programs  that  a  hospital 
may  provide  to  its  outpatients  who  need 
psychiatric  care,  ranging  from  a  few 
individual  services  to  comprehensive, 
full-day  programs.  However,  payment 
may  be  made  only  for  services  meeting 
the  requirements  of  the  outpatient 
hospital  benefit.  That  is,  the  services 
must  be  incident  to  a  physician's  service 
and  be  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  the  patient's 
condition.  This  means  the  services  must 
be  for  the  purpose  of  diagnostic  study  or 
the  services  must  reasonably  be 
expected  to  improve  the  patient's 
condition. 

Special  rules  that  apply  to  physical 
thempy,  occupational  therapy,  and 
speech  pathology  services  furnished  to  a 
hospitcj  outpatient  covered  under  Part 
B — ^The  rules  fw  these  services  appear 
in  sections  241  and  242  of  the  Medicare 
Hospital  Manual.  Sections  210.8,  210.9. 
and  210.11  of  the  Medicare  Hospital 
Manual  describe  these  therapies  (which 
do  not  require  direct  physician 
supervision)  and  set  forth  the  conditions 
that  must  be  met  for  the  services  to  be 
covered  as  outpatient  hospital  services. 

We  would  include  the  following 
definition  at  §411.351:  "Outpatient 
hospital  services"  means  the 
therapeutic,  diagnostic,  and  partial 
hospitalization  services  listed  under 
section  1861(s)(2)(B)  and  (C):  outpatient 
services  furnished  by  a  psychiatric 
hospital,  as  defined  in  section  1861(f); 
and  outpatient  rural  primary  care 
hospital  services,  as  defined  in  section 
1861(mci)(3]:  but  excluding  emergency 
services  covered  in  nonparticipating 
hospitals  under  the  conditions 
described  in  section  1835(b)  and  42  CFR 
part  424,  subpart  G. 

2.  Direct  Supervision 

Section  1877(b)(2)  provides  an 
exception  for  in-office  ancillary 
services.  To  qualify  as  in-office  ancillary 
services,  the  services  must,  among  other 
things,  be  furnished  personally  by  a 
referring  physician  or  another  physician 
in  the  same  group  practice,  or  be 
furnished  by  individuals  who  are 
"directly  supervised"  by  one  of  these 
physicians. 

m  the  August  1995  final  rule,  we 
defined  "direct  supervision"  as 
supervision  by  a  physician  who  is 
present  in  the  office  suite  and 
immediately  available  to  provide 
assistance  and  direction  throughout  the 
time  that  clinical  laboratory  services  are 
being  performed.  We  are  proposing  to 
apply  this  definition  to  referrals  for  any 
of  the  other  designated  health  services 
that  can  be  excepted  under  section 
1877(b)(2).  We  also  propose  to  revise 
this  definition  to  make  it  clear  that 


"present  in  the  office  suite"  means  the 
physician  must  be  present  in  the  office 
suite  in  which  the  services  are  being 
furnished,  at  the  time  they  are  being 
furnished.  We  believe  this  clarification 
is  necessary  for  situations  in  which  a 
physician  might  be  working  in  more 
than  one  suite  in  a  building,  such  as 
when  he  or  she  provides  services  other 
than  designated  health  services  in  one 
suite,  while  the  designated  health 
services  are  furnished  in  a  separate  suite 
in  the  same  building. 

We  also  wish  to  clarify  that  we 
believe  the  supervision  requiremmt  is 
meant  to  establish  the  services  as  those 
that  are  integral  to  the  physician's  own 
practice,  and  that  are  conducted  within 
his  or  her  own  sphere  of  activity:  hence 
the  title  in-office  ancillary  services.  It  is 
our  view  that  Congress  did  not  intend 
to  except  referrals  made  by  a  physician 
to  a  separate,  profit-making  enterprise  in 
which  the  physician  has  invested  or 
from  which  he  or  she  receives 
payments.  Hence,  we  do  not  believe  the 
in-office  ancillary  exception  applies  to 
services  that  are  performed  in  a  location 
that  is  separate  and  distinct  from  one  in 
which  the  physician  conducts  his  or  her 
own  everyday  activities. 

Consistent  with  our  interpretation 
that  Congress  intended  this  exception  to 
apply  to  services  that  are  closely 
attached  to  the  activities  of  the  referring 
physician,  we  used  the  definition  of 
"direct  supervision"  that  appears  in 
section  2050  of  the  Medicare  Carriers 
Manual,  Part  3 — Claims  Processing, 
which  describes  services  that  are 
"incident  to"  a  physician's  professional 
services  under  section  1861(s){2)(A). 
This  provision  requires  that  the 
physician  be  present  in  the  office  suite 
and  immediately  available  to  provide 
assistance  and  direction  throughout  the 
time  the  aide  or  technician  is 
performing  services.  The  very  same 
definition  appears  in  the  regulations  at 
§  410.32(a),  which  states,  in  general,  that 
diagnostic  x-ray  tests  are  covered  only  if 
performed  under  the  "direct 
supervision"  of  certain  physicians  or  by 
certain  radiology  departments.  As  we 
stated  in  the  preamble  to  the  August 
1995  final  rule,  we  believe  Congress  was 
adopting  and  ratifying  the  Secretary's 
longstanding  definition  of  this  term. 

Nonetheless,  since  the  publication  of 
the  August  1995  final  rule,  we  have 
become  aware  that  many  of  the  ancillary 
services  that  physicians  and  physician 
groups  provide  are  subject  to  a  range  of 
supervision  requirements  for  coverage 
purposes,  some  of  which  are  more 
stringent  than  the  current  "incident  to" 
supervision  requirements,  and  some  of 
which  are  less  stringent.  (The 
requirements  for  diagnostic  services,  for 


example,  currently  appear  in  §  410.32  of 
■  the  regulations,  in  various  places  in  the 
Medicare  Carriers  Manual,  and  as  part 
of  certain  CPT  codes.  The  requirements 
for  physician  supervision  of  diagnostic 
tests  in  all  settings  in  which  the 
technical  component  is  payable  under 
the  physician  fee  schedule  have  been 
consolidated  in  a  proposed  regulation 
that  was  published  on  June  18, 1997  at 
62  PR  33158.) 

We  recognize,  in  examining 
supervision  requirements  that  include  a 
physician's  presence,  that  they  each 
have  some  of  the  same  and  some 
separate  purposes.  The  "incident  to" 
rule  is  intended  to  ensure  that  the 
physician  is  at  hand  when  the  services 
are  furnished  because  the  law  only 
covers  them  when  they  are  "incident  to 
a  physician's  profiessional  services," 
making  the  physician's  presence 
essential,  for  both  quality  control  and 
billing  purposes,  as  a  condition  of 
coverage.  In  the  case  of  the  diagnostic 
services,  the  service  is  explicitly  related 
to  a  medical  need  for  the  personal 
supervision  or  involvement  of  a 
physician  in  performing  or  monitoring 
the  tests.  These  two  sets  of  coverage- 
based  "supervision"  tests  have  their 
particular  purposes  and  both  remain  a 
condition  of  coverage  and  payment  for 
Medicare,  in  addition  to  any 
supervision  requirements  that  appear  in 
the  section  1877  referral  provisions. 

The  "direct  supervision"  requirement 
in  the  in-office  ancillary  services 
exception  appears  to  us  to  share  with 
the  "incident  to"  test  the  need  to  tie  the 
services  directly  to  the  activities  of  the 
physician,  to  ensure  that  they  are  part 
of  his  or  her  owm  medical  practice.  We 
continue  to  believe  that  Congress 
intended  in  including  "direct 
supervision"  in  the  law  the  concept  of 
"direct  supervision"  that  appears  as  part 
of  the  "incident  to"  requirements. 
However,  in  the  context  of  physician 
referrals,  we  believe  the  physician's 
presence  is  necessary  for  "management" 
purposes  (that  is,  to  demonstrate  that 
the  physician  is  there,  actively  running 
the  practice),  rather  than  for  coverage 
purposes.  Thus,  the  requirement  that 
the  physician  be  on  the  premises  the 
entire  time  that  a  designated  health 
service  is  being  furnished  can  have 
absurd  and  impractical  results, 
preventing  a  physician  from  leaving  the 
office  suite  for  even  brief  periods  when 
there  may  be  no  health  and  safety 
standards  requiring  his  presence. 

Accordingly,  we  propose  to  depart 
from  our  interpretation  that  the 
definition  of  "direct  supervision"  for 
purposes  of  the  referral  prohibition  is 
identical  to  the  definition  in  the 
"incident  to"  context.  That  is,  we 
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propose  to  con|Unue  to  require  that  the 
services  in  genaral  be  performed  by 
aides  or  technicians  only  when  the 
physician  is  piflsent  in  the  office  suite 
so  that  they  ar^  Ided  to  his  or  her 
activities,  but  iDow  very  limited 
absences  from  the  office.  We  propose  to 
amend  the  deflation  as  follows: 

Direct  supervision  means  supervision  by  a 
physician  who  is  present  in  the  office  suite 
in  which  the  services  are  being  furnished, 
throughout  the  time  they  are  being  furnished 
and  inunediatelvj  Available  to  provide 
assistance  and  dirtction.  "Present  in  the 
office  suite"  meaop  that  the  physician  is 
actually  physically  present.  However,  the 
physician  is  still  considered  "present" 
during  brief  unexpected  absences  as  well  as 
during  routine  absences  of  a  short  duration 
(such  as  during  a  lunch  break),  provided  the 
absences  occur  during  time  periods  in  which 
the  physician  is  ot^ierwise  scheduled  and 
ordinarily  expectW  to  be  present  and  the 
absences  do  not  ccBiflict  with  any  other 
requirements  in  thp  Medicare  program  for  a 
particiUar  level  of  bhysician  supervision. 

Under  this  dennition,  a  physician 
must  actually  hi  physically  present  in 
the  office  suite  »i  the  time  designated 
health  services  are  being  furnished,  or 
be  absent  only  u«der  the  limited 
conditions  described  in  the  definition. 
We  anticipate  th^t  the  question  of  when 
an  absence  qualifies  as  "brief  and 
unexpected"  or  b|s  a  "routine  absence  of 
a  short  duration^^  will  be  a 
determination  tlilt  only  the  local  carrier 
can  make,  based  6n  individual 
circumstances.  - 1  j 

A  service  will  not  qualify  as  an  in- 
office  ancillary  service  during  any  time 
period  in  which  [the  physician  is 
scheduled  to  be  ik  the  office,  but  in 
reality  is  spedfiiully  or  routinely 
expected  to  be  SQtnewhere  else  or 
during  any  time  tieriod  in  which  the 
physician  is  sch4^uled  to  be  somewhere 
else.  Therefore,  lisiwratory  services  or 
other  designated  keahh  services 
performed  by  teqbnicians  or  aides 
would  not  qualify)  as  in-office  ancillary 
services  if  they  are  performed  during 
time  periods  that  occur  before  or  after 
the  physician's  regularly  scheduled 
office  hours.  (Aidf  s  or  technicians  can 
perform  other  taslts  in  tin  absence  of  the 
physician,  such  da  setting  up  equipment 
or  cleaning  up,  a^  long  as  the  tasks  are 
not  compments  ef  designated  health 
services  provided  to  Medicare  or 
Medicaid  patients.)  Also,  a  physician's 
absences  to  perfofm  medical  services 
outside  the  officejwould  not  be 
pennissible  undef  ["direct  supervision." 
such  as  absences  t^  do  hospital  rounds 
or  provide  care  in  an  outpatient  clinic. 
However,  we  would  allow  absences  for 
'unexi>ected  medial  emMgencies. 
While  this  defiil  tion  for  referral 
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purposes  would  a 


ow  a  physician  to 


occasionally  be  absent  for  short  periods, 
specific  coverage  requirements  for 
services  furnished  and  billed  as 
"incident  to"  a  physician's  services,  for 
diagnostic  services,  or  for  any  other 
services  with  separate  supervision 
requirements  would  continue  to  operate 
to  determine  whether  a  specific  service 
is  covered.  We  recognize  that  this 
approach  will  require  a  physician  to  pay 
close  attention  to  the  specific  coverage 
requirements  that  apply  to  individual 
senrices,  as  well  as  the  supervision 
requirement  in  section  1877(b). 
Nonetheless,  most  of  the  coverage  rules 
have  been  in  effect  for  many  years,  so 
physicians  have  had  experience  in 
complying  with  them.  In  coordinating 
the  separate  supervision  requirements 
with  the  requirement  in  section  1877, 
physicians  must  only  comply  with  the 
separate  coverage  requirement  if  it  is 
more  stringent  than  the  requirement  in 
section  1877,  as  interpreted  in  this 
proposed  rule. 

We  beheve  that  our  proposed 
amendment  to  the  definition  of  "direct 
supervision"  addresses  the  concerns  of 
physicians  who  feel  that,  as  a  practical 
matter,  they  cannot  be  in  the  office 
every  single  minute  of  every  day.  The 
amendment  will  allow  physicians  who 
must  be  called  away  briefly  to  avoid  the 
sanctions  that  could  arise  from  section 
1877  if  thev  are  not  present  at  the 
moment  when  a  medical  service  is 
furnished,  provided  there  are  no  health 
and  safety  reasons  for  them  to  be  on  the 
premises. 

In  line  with  the  "incident  to"  manual 
provision,  we  are  also  proposing  that  a 
physician  is  directly  supervising  an 
individual  outside  the  office  suite  (such 
as  in  an  SNF)  if  the  physician  is  in  the 
room  with  the  technician  when  the 


for  an  office  to  qualify  as  one  office 
"suite."  However,  direct  supervision 
means  that  a  physician  must  be  in  the 
office  suite  and  immediately  available  to 
provide  assistance  and  direction.  Thus, 
a  group  of  contiguous  rooms  should  in 
most  cases  satisfy  this  requirement.  We 
have  been  asked  whether  it  would  be 
possible  for  a  physician  to  directly 
supervise  a  service  furnished  on  a 
different  floor.  We  think  the  answer 
.jwould  depend  upon  individual 
circumstances  that  demonstrate  that  the 
physician  is  close  at  hand.  The  question 
of  physician  proximity  for  physician 
referral  purposes,  as  well  as  for  incident 
to  purposes,  is  a  decision  that  only  the 
local  carrier  could  make  based  on  the 
layout  of  each  group  of  offices.  For 
example,  a  carrier  might  decide  that  in 
certain  circumstances  it  is  appropriate 
for  one  room  of  an  office  suite  to  be 
located  on  a  different  floor,  such  as 
when  a  physician  practices  on  two 
floors  of  a  townhouse. 


technician  is  performing  services.  (We 
derive  this  nile  bom  section  2050, 
which  states  that  direct  supervision 
does  not  exist  if  a  physician  is  only 
available  by  phone  or  is  only  physically 
present  somewhere  in  the  building.) 
Section  45-1 5  of  the  Coverage  Issues 
Manual  discusses  situations  in  which  a 
physician  estabUshes  an  office  within 
an  SNF  or  other  institution.  Under  this 
provision,  a  physician's  office  within  an 
institution  must  be  confined  to  a 
separately  identified  part  of  the  facility 
that  is  used  solely  as  the  physician's 
office  and  cannot  be  construed  to  extend 
throughout  the  entire  institution. 
(However,  to  qualify  for  the  in-office 
ancillary  exception  in  either  of  these 
"out  of  office"  situations,  the  services 
must  meet  the  additional  statutory 
requirements  for  location  and  billing 
described  in  section  1877(b)(2).) 

We  are  not  proposing  that  there  must 
be  any  particular  configuration  of  rooms 


3.  Entity 

In-office  referrals  are  referrals  to  an 
"enUty."  Section  1877(a)(1)  prohibits  a 
physician  from  referring  Medicare 
patients  for  the  furnishhig  of  designated 
health  services  to  an  entity  with  which 
the  physician  (or  an  immediate  family 
member)  has  a  financial  relationship, 
unless  an  exception  applies.  The  statute 
encompasses  any  entity  that  provides 
designated  health  services,  without 
qualifications  or  limits.  We  attempted  to 
reflect  the  breadth  of  the  concept  in  the 
August  1995  final  rule  at  §411.351, 
where  we  defined  an  "entity"  as  a  sole 
proprietorship,  trust,  corporation, 
partnership,  foundation,  not-for-profit 
corporation,  or  unincorporated 
association. 

We  wish  to  clarify  that  we  regard  an 
individual  physician  or  group  of 
physicians  as  referring  to  an  "entity" 
when  they  refer  to  themselves,  or  among 
themselves.  The  concept  of  a  "referral" 
under  section  1877(h)(5)(A)  and  (B) 
covers  the  request  by  a  physician  for  an 
item  or  service  under  Part  B,  or  the 
request  or  establishment  of  a  plan  of 
care  by  a  physician  that  includes  the 
provision  of  a  designated  health  service. 
This  statutory  definition  does  not 
exclude  in-office  referrals,  nor  does  it 
specify  that  a  referral  occurs  only  when 
a  physician  refers  to  an  outside  entity. 

In  addition,  the  in-office  ancillary 
services  exception  in  section  1877(b)(2) 
would  not  be  necessary  if  in-office 
referrals  were  ftee  ham  the  prohibition. 
Section  1877(b)(2)  makes  it  clear  that 
designated  health  services  that  are 
furnished  personally  by  the  referring 
physician  who  is  a  solo  practitioner  or. 
in  the  case  of  a  group  practice,  by 
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another  member  of  the  physician's 
group  practice,  or  by  other  individuals 
who  are  directly  supervised  by  these 
physicians,  are  subject  to  the  referral 
prohibition.  Physicians  who  refer  to  or 
among  themselves  are  excepted  from  the 
prohibition  only  if  they  meet  the  criteria 
specified  in  section  1877(b)(2). 
Similarly,  physician  services  provided 
personally  by  (or  under  the  personal 
supervision  of)  another  physician  in  the 
same  group  practice  as  the  referring 
physician  are  specifically  excepted 
imder  section  1877(b)(1).  To  clarify  our 
position  on  in-office  referrals,  we 
propose  revising  the  definition  of  an 
"entity"  in  §411.351  to  include  any 
physician's  solo  practice  or  any  practice 
of  multiple  physicians  that  provides  for 
the  furnishing  of  a  designated  health 
service. 

4.  Fair  Market  Value 

The  term  "fair  market  value"  appears 
in  most  of  the  compensation  related 
exceptions.  These  exceptions,  among 
other  things,  require  that  compensation 
between  physicians  (or  family  members) 
and  entities  be  based  on  the  fair  market 
value  of  the  particular  items  or  services 
that  these  parties  are  exchanging.  We 
defined  this  term  in  the  August  1995 
final  rule  by  using  the  definition  in 
section  1877(h)(3).  This  provision 
defines  fair  market  value  as  the  value  in 
arm's-length  transactions,  consistent 
with  the  general  market  value,  with 
other  specific  terms  for  rentals  or  leases. 

We  have  previously  defined  the  term 
fair  market  value  in  oiu-  regulations  in 
part  413,  in  the  context  of  reasonable 
cost  reimbursement  in  payments  for  end 
stage  renal  disease  services.  Section 
413.134(b)(2)  explains  the 
circiunstances  under  which  an 
appropriate  allowance  for  depreciation 
on  buildings  and  equipment  used  in 
furnishing  patient  care  can  be  an 
allowable  cost.  This  provision  defines 
"fair  market  value"  for  purposes  of 
determining  the  costs  incurred  by  a 
present  owner  in  acquiring  an  asset. 
"Fair  market  value"  is  defined  as  "the 
price  that  the  asset  would  bring  by  bona 
fide  bargaining  between  well-informed 
buyers  and  sellers  at  the  date  of 
acquisition.  Usually  the  fair  market 
price  is  the  price  that  bona  fide  sales 
have  been  consummated  for  assets  of 
like  type,  quality,  and  quantity  in  a 
particular  market  at  the  time  of 
acquisition." 

To  be  consistent,  we  are  incorporating 
this  definition  of  what  constitutes  "fair 
market  value"  into  this  proposed  rule  to 
explain,  for  purposes  of  those 
exceptions  that  involve  compensation 
paid  for  assets,  what  we  believe 
constitutes  a  value  that  is  "consistent 


with  the  general  market  value." 
However,  we  are  modifying  the 
definition  as  follows  so  that  it  also 
applies  to  any  arrangements  involving 
items  or  services,  including 
employment  relationships,  personal 
services  arrangements,  and  rental 
agreements:  ^ 

General  market  value  is  the  price  that  an 
asset  would  bring,  as  the  result  of  bona  fide 
bargaining  between  well-informed  buyers 
andsellers,  or  the  compensation  that  would 
be  included  in  a  service  agreement,  as  the 
result  of  bona  fide  bargaining  between  well- 
informed  parties  to  the  agreement,  on  the 
date  of  acquisition  of  the  asset  or  at  the  time 
of  the  service  agreement.  Usually  the  fair 
market  price  is  the  price  at  which  bona  fide 
sales  have  been  consiunmated  for  assets  of 
like  type,  quality,  and  quantity  in  a  particular 
market  at  the  time  of  acquisition,  or  the 
compensation  that  has  been  included  in  bona 
fide  service  agreements  with  comparable 
terms  at  the  time  of  the  agreement. 

The  definition  of  "fair  market  value" 
will  continue  to  include  the  additional 
requirements  in  section  1877(h)(3)  for 
rentals  or  leases.  Among  other  things, 
the  statute  defines  the  &ir  market  value 
of  rental  property  as  its  value  for  general 
commercial  purposes,  not  taking  into 
account  its  intended  use. 

5.  Financial  Relationship 

A  referral  alone  is  not  a  financial 
relationship.  We  wish  to  clarify  that 
when  a  physician  simply  refers  patients 
to  an  outside  entity,  he  or  she  does  not 
have  a  financial  relationship  with  that 
entity.  A  financial  relationship  consists 
of  an  ownership  or  investment  interest 
in  the  entity  or  a  compensation 
arrangement  with  the  entity.  If  the 
physician  does  not  own  any  portion  of 
the  entity,  and  does  not  pay  the  entity 
or  receive  any  kind  of  payment  from  the 
entity  for  the  referral  or  for  anything 
else,  there  is  no  financial  relationship. 

A  financial  relationship  can  involve 
more  than  the  Medicare  or  Medicaid 
programs,  bi  §  411.351  we  defined  a 
financial  relationship  as  a  direct  or 
indirect  relationship  in  which  a 
physician  or  immediate  family  member 
has  an  ownership  or  investment  interest 
in  an  entity  or  a  compensation 
arrangement  with  the  entity.  We  would 
like  to  emphasize  that  a  financial 
relationship  can  exist  between  a 
physician  and  an  entity  even  if  that 
relationship  does  not  involve  designated 
health  services  or  the  Medicare  or 
Medicaid  programs.  For  example,  a 
compensation  arrangement  is  defined  in 
§411.351  as,  in  general,  any 
arrangement  involving  any 
remimeration  between  a  physician  (or 
family  member)  and  an  entity.  This 
remuneration  can  involve  payments  for 
anything,  such  as  payments  for  rent. 


payments  for  nonmedical  types  of  items 
or  services,  or  for  housing  or  travel 
expenses. 

Ownership  interests  can  be  indirect. 
The  statute  and  the  August  1995  final 
regulation  specify  that  an  ownership  or 
investment  interest  in  an  entity  can 
exist  through  equity,  debt,  or  other 
means  and  includes  an  interest  in  an 
entity  that  holds  an  ownership  or 
investment  interest  in  any  entity 
providing  designated  health  services. 
We  do  not  regard  the  last  part  of  this 
provision  as  a  limiting  factor,  but  rather 
as  an  indication  that  Congress  wished  to 
include,  in  the  concept  of  "ownership." 
an  interest  that  is  at  least  one  level 
removed  from  direct  ownership.  We 
propose  to  interpret  this  provision  to 
apply  to  interests  that  are  removed  by 
an  unlimited  number  of  levels. 

This  interpretation  would  cover 
situations  involving  multiple  levels, 
such  as  when  a  physician  has  an 
interest  in  an  entity  that  has  an  interest 
in  another  entity  that  in  turn  holds  the 
owmership  interest  in  the  entity  that 
provides  designated  health  services.  We 
believe  that  this  interpretation  fulfills 
the  intent  of  the  statute,  which  was 
meant  to  prevent  physicians  fit)m 
evading  the  prohibition  by  establishing 
their  ownership  interests  indirectly  in 
"holding  companies"  rather  than  in  the 
entities  that  fiimish  designated  health 
services.  It  is  our  view  that  the  number 
of  layers  of  ownership  is  irrelevant,  as 
long  as  a  physician  or  family  member 
has  established  an  indirect  interest.  To 
reflect  this  interpretation,  we  would 
revise  the  description  of  ownership  in 
§411.351  (as  part  of  the  definition  of 
"financial  relationship")  as  follows: 
"An  ownership  or  investment  interest  in 
an  entity  that  exists  in  the  entity 
through  equity,  debt,  or  other  means 
and  includes  any  indirect  ownership  or 
investment  interest,  no  matter  how 
many  levels  removed  from  a  direct 
interest;  for  example,  ownership 
includes  situations  in  which  a  physician 
or  immediate  femily  member  has  an 
interest  in  any  entity  that  holds  an 
ownership  or  investment  interest  in  any 
entity  providing  designated  health 
services." 

Payments  that  result  from  an 
ownership  or  investment  interest  are  not 
compensation.  We  would  like  to 
emphasize  a  point  that  we  discussed  at 
length  in  the  preamble'to  the  Augtist 
1995  final  regulation.  We  explained 
there  that  when  a  physician  or  family 
member  has  an  ownership  or 
investment  interest  in  an  entity,  we  will 
not  count  as  compensation  any  returns 
on  that  investment.  For  example,  if  a 
physician  has  an  investment  interest  in 
an  entity  in  the  form  of  stock  or 
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securities,  we  ikrill  not  count  any  of  the 
dividends  or  ( )^er  payments  that  derive 
from  that  ownership  or  investment 
interest  as  a  cefnpensation  arrangement 
between  the  physician  and  the  entity. 
(However,  a  pb^sician  or  familv 
member  can  r^ive  an  ownership 
interest  6x>m  u  entity  in  a  manner  than 
could  constitutjB  a  compensation 
arrangement,  such  as  when  a  physician 
receives  stock  as  part  of  a  salary 
pajrment  or  in  exchange  for  the  sale  of 
his  or  her  practice.) 

6.  Group  Practibe 

The  value  of  group  practice  status 
under  the  lawl  When  a  group  of 
physicians  qu|lifies  as  a  "group 
practice"  as  de^ed  under  section 
1877(h)(4),  the  group  may  qualify  for 
several  exceptions  in  the  law  that  are 
specifically  designed  to  accommodate 
groups.  For  example,  section  1877(b)(1) 
excepts  from  tnis  refisiTal  prohibition 
physician  services  provided  personally 
by  (or  under  the  personal  supervision 
of)  another  physician  in  the  same  group 
practice  as  theilefBrring  physician. 
Similarly,  section  1877(b)(2)  excepts  in- 
office  ancillary  services  that  are 
furnished  personally  by  or  are  directly 
supervised  by  either  the  referring 
physician  or  by  another  physician  who 
is  a  member  of  ttie  same  group  practice 
as  the  referring  physician.  However,  a 
group  of  physicians  does  not  have  to 
meet  the  definition  of  a  group  practice 
in  order  to  qualify  for  other  exceptions 
under  the  law  mat  are  based  on 
characteristics  jqther  than  the  referring 
physician's  grdiip  practice  status. 

We  wish  to  al^  point  out  that  the 
definition  of  a  feh>up  practice  in  section 
1877(h)(4)  is  p&icular  to  the  referral 
rules.  That  is,  i^iwas  designed  to  allow 
phjrsicians  in  sdecific  kinds  of  groups  to 
continue  to  refer  patients  for  designated 
health  services  lander  certain 
dnnunstances. jtlierefore,  the  definition 
may  have  little  |(^r  no  bearing  on  which 
phjreicians  qualify  as  a  group  practice 
for  purposes  of  other  Medicare  or 
Medicaid  provisions. 

Who  can  organize  and  control  a  group 
practice.  The  statute  defines  a  "group 
practice"  as  a  group  of  two  or  more 
physicians  legally  organized  into  a 
partnership,  professional  corporation, 
foundation,  nofrfor-profit  corporation, 
faculty  practice  plan,  or  similar 
association.  The  statute  requires  that  a 
group  practice  cpnsist  of  a  legal  entity. 
Thus,  a  group  tjitat  is  not  legally 
organized,  but  is  instead  only  holding 
itself  out  as  a  gmup,  would  not  qualify 
as  a  group  practite  under  the  statutory 
definition.  Moreover,  we  believe  that 
the  statute  specf^cally  requires  that  a 
partnership  consist  of  two  or  more 


physicians  who  are  partners  and  that  a 
professional  corporation  consist  of  two 
or  more  physicians  who  oe 
incorp(tfated  together. 

We  believe  tlwt  more  complex 
business  configurations  may  be 
involved  when  two  or  more  physicians 
are  "legally  organized"  into  a 
foundation,  not-for-profit  corporation, 
or  a  faculty  practice  plan.  As  we  pointed 
out  in  the  preamble  to  the  August  1995 
final  rule,  the  statute  is  silent  about  who 
must  actually  legally  organize  these 
kinds  of  associations.  As  a  result,  we 
interpreted  this  provision  in  the  final 
rule  to  allow  any  individuals  or  entities 
to  set  up  legal  structures  for  these  kinds 
of  associations,  provided  two  or  more 
physicians  have  a  role  in  providing 
services  and  the  physicians  meet  all  of 
the  other  specific  requirements  in 
section  1877(h)(4).  In  addition,  the 
statute  is  silent  about  who  must  operate 
any  of  the  group  practice  associations. 
We  have  interpreted  the  statute,  in  the 
August  1995  final  rule,  to  allow  any 
individuals  or  entities  to  do  this.  For 
example,  a  hospital  could  own  and 
operate  a  group  practice,  provided  there 
are  no  State  laws  to  prevent  this. 

A  group  practice  as  one  legal  entity. 
In  the  August  1995  final  rule  we  took 
the  position  that  the  statute 
contemplates  a  group  practice  that  is 
composisd  of  one  single  group  of 
physicians  who  are  organized  into  one 
legal  entity.  We  stated  that  a  group 
practice  could  not  consist  of  two  or 
more  groups  of  physicians,  each 
organized  as  separate  legal  entities, 
although  we  beUeved  that  a  single  group 
practice  (that  is,  one  single  group  of 
physicians)  could  own  other  legal 
entities  (such  as  a  billing  entity)  for  the 
piupose  of  providing  services  to  the 
group  practice.  We  based  this 
conclusion  on  the  fact  that  section 
1877(h)(4)(A)  defines  a  group  practice  as 
a  group  of  two  or  more  physicians  who 
are  legally  organized  as  a  partnership, 
professional  corporation,  etc.  However, 
we  continue  to  receive  numerous 
inquiries  about  whether  a  group  can 
consist  of  several  legal  entities  that  are, 
in  tiun,  legally  organized  into  the  one 
group. 

We  believe  that  Congress  meant  that 
a  group  must  be  one  legal  entity,  and 
that  it  regarded  this  characteristic  as  a 
mark  of  a  true  group  practice.  It  is  our 
view  that  any  other  interpretation  could 
pose  the  risk  of  multiple  groups  of 
phjrsicians  remaining  in  many  ways 
separate,  but  joining  together  for  the 
sole  purpose  of  taking  advantage  of  the 
exceptions  in  section  1877  that  apply  to 
group  practices.  Therefore,  we  propose 
to  continue  to  require  that  a  group 
consist  of  just  one  legal  entity. 


Nonetheless,  we  would  like  to  clarify 
that  we  believe  that  a  group  practice  is 
still  "one  legal  entity"  even  if  it  is 
composed  of  owners  who  are  actually 
individual  professional  corporations  or 
is  owned  by  physicians  who  are 
individually  incorporated.  It  is  our 
understanding  that  a  group  can  contain 
physicians  who  are  individually 
incorporated  as  professional 
corporations,  and  who  provide  services 
to  group  patients.  This  kind  of 
configiuation  is  apparently  common  in 
group  situations  and  generally  results 
when  an  individual  physician  wishes  to 
qualify  for  certain  tax  and  pension 
advantages.  The  physician  is  employed 
•by  the  profiassional  corporation,  which 
in  turn  contracts  with  the  group.  We 
beheve  that  such  a  group  is  not  a 
conglomeration  of  multiple  physician 
groups,  but  may  instead  be  a  true  group 
practice,  provided  all  the  other  criteria 
in  section  1877(h)(4)  are  met. 

We  have  also  considered  the  issue  of 
whether  individuals  who  are  separately 
incorporated  as  individual  professional 
corporations  and  who  contract  with  the 
group  practice  qualify  as  "members"  of 
the  group.  We  are  proposing  (in  this 
section  under  the  heading  "The 
requirement  for  physician-patient 
encounters")  to,  in  general,  eUminate 
contractors  bom  qualifying  as 
"members"  of  a  group  practice,  a 
proposal  that  a  major  group  practice 
association  asserted  would  be  highly 
important  to  its  membership.  The 
assodaticMi  believes  that  many  group 
practices  would  have  difficulty  meeting 
the  "substantially  all"  requirement  in 
the  group  practice  definition  if  the 
groufw  have  to  consider  as  members  the 
many  specialists  with  whom  they 
contract  to  furnish  services  through  the 
group  practice  on  a  part-time  basis. 
Thus,  we  are  proposing  to  include  only 
owner  and  employee  phjrsicians  as 
"members"  of  a  group  practice. 
However,  we  are  also  proposing  to 
consider  as  owner  "members" 
physicians  who  belong  to  individual 
professional  corporations  that,  in  tiun, 
own  the  group  practice. 

The  "full  rcnge  of  services"  test.  A 
"group  practice"  is  defined  in  some 
detail  in  section  lB77(h)(4)  of  the 
statute.  One  of  the  criteria  in  the 
statutory  definition  is  that  each 
physician  who  is  a  member  of  the  group 
must  furnish  substantially  the  full  range 
of  services  that  the  physician  routinely 
furnishes,  including  medical  care, 
consultation,  diagnosis,  and  treatment 
through  the  joint  use  of  shared  office 
space,  facilities,  equipment,  and 
personnel.  We  defined  the  term  "group 
practice"  in  §411.351  of  the  August 
1995  final  rule  by  using  the  statutory 
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definition  and  by  adding  certain 
interpretations.  In  one  of  these,  we 
required  physician  members  to  furnish 
the  full  range  of  "patient  care  services" 
that  they  routinely  furnish,  rather  than 
just  "services."  Elsewhere  in  §411.351, 
we  defined  "patient  care  services"  as 
any  tasks  performed  by  a  member  that 
address  the  medical  needs  of  specific 
patients,  regardless  of  whether  they 
involve  direct  patient  encounters. 

On  considering  this  issue  further,  we 
propose  revising  the  definition  of 
"patient  care  services"  to  apply  to  any 
of  a  physician's  tasks  that  address  the 
medical  needs  of  specific  patients  or 
patients  in  general,  or  that  benefit  the 
practice. 

We  believe  that  the  "full  range  of 
services"  provision,  along  with  most  of 
the  other  criteria  in  the  group  practice 
definition,  was  designed  to  ensiu«  that, 
as  part  of  the  group,  a  physician  is 
actually  practicing  medicine  as  he  or 
she  ordinarily  would  and  has  not 
simply  joined  the  group  in  name  only. 
We  realize,  however,  that  a  physician 
member  can  legitimately  funiish  other 
kinds  of  services  to  the  group,  beyond 
services  that  benefit  only  s{>edfic 
patients.  For  example,  a  physician 
member  might  spend  time  training  staff 
members,  arranging  for  equipment,  or 
performing  administrative  or 
management  tasks.  As  long  as  these 
tasks  actually  benefit  the  operation  of 
the  group  practice,  we  believe  they 
should  be  counted  as  part  of  the  test  for 
gauging  "substantially  the  full  range  of 
a  physician's  services. 

The  "substantially  all"  test  and  the 
group  baling  number  requirement.  The 
"Substantially  All"  Test— Effective 
January  1, 1995,  substantially  all  of  the 
services  of  the  group  members  must  be 
furnished  through  the  group  and  be 
billed  under  a  billing  number  assigned 
to  the  group  (the  "substantially  all" 
test).  We  discussed  the  substantially  all 
test,  as  it  was  effective  on  January  1, 
1992,  at  great  length  in  the  August  1995 
final  rule.  We  wish  to  clarify  certain 
aspects  of  the  test,  which  appears  as 
part  of  the  definition  of  a  group  practice 
in  §411.351. 

Section  411.351  requires  that 
substantially  all  of  the  "patient  care 
services"  of  the  physicians  who  are 
group  members  (at  least  75  percent  of 
the  total  patient  care  services  of  the 
members)  be  furnished  through  the 
group.  The  change  we  have  described 
above  in  the  section  on  the  "full  range 
of  services"  test,  concerning  our 
definition  of  "patient  care  services," 
would  affect  this  test  as  well.  As  a 
result,  a  group  would  count  any  of  a 
physician's  tasks  that  address  die 
medical  needs  of  specific  group  patients 


or  group  patients  in  general  or  that 
benefit  the  group  practice.  The  group 
would  not  consider  in  the  calculation 
any  time  during  a  physician's  week  that 
he  or  she  spent  on  nonpatient  care 
services,  such  as  teaching  in  a  medical 
school  or  doing  outside  research.  For 
example,  if  a  physician  spends  3  days 
a  week  furnishing  patient  care  services 
as  part  of  a  group  practice  and  2  days 
a  week  doing  research  outside  the 
practice,  the  physician  is  providing  100 
percent  of  his  or  her  patient  care 
services  through  the  group  practice. 

The  definition  in  §411.351  also 
requires  that  patient  care  services  be 
measured  in  terms  of  total  patient  care 
time  that  each  member  spends  on 
patient  care  services.  We  wish  to  clarify 
that  we  expect  a  group  practice  to  look 
at  a  physician's  total  patient  care  time 
during  a  week,  furnished  both  inside 
and  outside  of  the  group  practice,  to 
determine  what  percentage  of  this  time 
is  furnished  through  the  one  group.  For 
example,  if  a  physician  provides  patient 
care  services  to  a  group  practice  4  days 
a  week  and  patient  care  services  in  an 
unrelated  clinic  1  day  a  week,  the 
physician  is  providing  80  percent  of  his 
or  her  patient  care  services  through  the 
group  practice. 

Some  group  practices  have  informed 
us  that  patient  care  time  is  not  a 
common  measurement  of  how  groups 
keep  track  of  a  physician's  contributions 
to  the  group.  The  time  standard  in  the 
regulation,  they  claim,  will  create  a 
whole  separate,  burdensome 
administrative  process.  In  light  of  these 
comments,  we  explored  alternative 
options  that  were  suggested  to  us.  These 
included  counting  a  percentage  of  the 
physician's  personal  income,  counting 
physician-patient  encounters,  or 
counting  resource-based  Relative  Value 
Units  (RVUs),  a  method  of  assigning 
resources  to  CPT  codes  ([Physicians'] 
Current  Procedural  Terminology,  4th 
edition,  1993  (copyrighted  by  the 
American  Medical  Association)).  We 
found  that  there  is  no  perfect  measure; 
each  of  these  methods  has  advantages 
and  disadvantages. 

The  income  option  would  require  that 
a  group  determine  what  percentage  of 
the  physician's  overall  practice  income 
is  derived  from  the  group  practice. 
While  this  would  be  perhaps  the  easiest 
calculation  to  make,  many  physicians 
might  consider  the  data  involved  to  be 
intensely  private.  In  addition,  to  the 
extent  that  a  physician's  billing 
practices  differ  among  settings,  an 
equivalent  amount  of  income  derived 
from  within  the  practice  may  not 
account  for  the  same  amount  of  patient 
care  activity  that  occurs  outside  the 
practice.  For  example,  a  physician  who 


works  at  a  clinic  for  low  income 
patients  while  outside  the  group  could 
receive  considerably  less  income  for 
patient  care  than  he  or  she  would 
receive  for  equivalent  services  furnished 
through  the  group  practice. 

We  also  explored  the  possibility  of 
counting  the  number  of  a  physician's 
patient  encounters.  However, 
encounters  do  not  capture  the  level  of 
intensity  involved  in  any  task.  For 
example,  a  physician  might  complete    - 
one  encounter  in  an  entire  day.  if  it 
involves  complex  surgery.  Another 
physician  could  have  30  encounters  in 
the  same  day,  each  of  which  took  15 
minutes  to  complete.  In  addition,  a 
group  would  need  to  gather  information 
about  the  number  of  a  physician's 
encounters  outside  of  the  group  practice 
to  determine  the  percentage  of 
encounters  furnished  through  the  ^roup. 
One  problem  with  counting  the  number 
of  patient  care  encoimters  and  also  with 
counting  RVUs,  which  is  discussed 
immediately  below,  is  that  neither 
method  can  take  into  account  wotk  that 
benefits  the  group  in  general  but  is  not 
a  service  furnished  to  a  patient,  for 
example,  time  a  physician  spends 
training  technics  personnel. 

We  next  explored  the  possibility  of 
counting  RVUs  to  determine  the  share  of 
a  physician's  efforts  furnished  through  a 
group  practice,  since  RVUs  capture  tihe 
intensity  level  of  diffinent  services.  For 
Medicare  purposes,  a  physician  is  paid 
based  on  the  CPT  code  that  is  billed  for 
a  particular  service.  Each  CPT  code  has 
assigned  to  it  a  certain  intensity  level 
(based  on  the  content  of  the  service  and 
the  time  the  physician  has  spent),  and 
each  intensity  level  translates  into  a 
specified  number  of  RVUs.  It  is  this 
associated  RVU  amount  that  determines 
a  physician's  payment  for  a  service.  The 
Medicare  billing  system  can  reveal  all  of 
the  procedures  for  which  a  physician 
has  billed,  based  on  the  CPT  codes,  and 
the  value  of  all  of  the  associated  RVUs. 
There  are  thousands  of  CPT  codes, 
many  of  which  can  be  modified  (for 
instance,  to  state  that  a  physician  acted 
as  an  assistant  at  surgery  or  co-surgeon, 
rather  than  as  the  surgeon).  There  is 
software  available  that  can  assign  RVUs 
based  on  the  CPT  code  and  modifiers. 

To  use  this  method,  it  would  be 
necessary  for  a  group  to  collect  all  CPT 
and  modifier  billing  data  for  the 
physician  both  inside  and  outside  the 
practice,  assign  RVUs,  and  compare  the 
totals.  There  is  no  "full-time" 
equivalent  RVU  amount  that  a  group 
could  use  as  a  proxy  to  measure  the 
inside  RVUs  against;  therefore,  the 
group  would  have  to  collect  detailed 
data  about  outside  practice  time.  We 
believe  that  the  RVU  method  could 
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impose  a  burden  on  groups  because  of 
the  high  voliuad  of  codes  that 
physicians  are  likely  to  submit, 
especially  in  lati^e  group  practices.  This 
method  is  further  complicated  by  the 
fact  that  it  is  not  clear  that  all  insurers 
use  CPT  codes  in  all  cases.  For  example, 
some  HMOs  pibvide  a  given  payment 
for  a  particular!  kind  of  service  and  may 
not  collect  data  on  individual  office 
visits  or  tests.  ' ' 

As  a  result  of  piir  assessment,  we 
believe  that  me|e|suring  a  physician's 
activities  by  uang  time  spent  doing 
work  for  the  group,  as  required  in  the 
August  1995  final  rule,  may  be  the  most 
straightforward  find  least  burdensome 
method  for  meaiuring  a  physician's 
efforts,  especial^  because  we  do  not 
intend  to  require  that  physicians  keep 
detailed  time  sheets  to  verify  their  time. 
Practices  shoult]  already  be  able  to  track 
the  amoimt  of  ti|ne  spent  by  each 
member  in  activities  related  to  the 
practice.  Whilej  ^his  data  may  not  be 
present  in  billi$^  records,  it  should  be 
present  in  appdmtment  databases, 
personal  schedules,  and  other  easily 
accessible  sources.  To  simplify  matters, 
a  group  can  asstpne  a  physician  works 
a  standard  40  hjcnu*  week  unless  he  or 


interpretation  will  accommodate 
situations  in  which  one  group  practice 
has  multiple  numbers  because  it  has 
many  locations  or  operates  in  more  than 
one  State. 

It  has  also  come  to  our  attention  that 
there  are  an  increasing  number  of 
situations  in  which  a  group  has  another 
entity  (not  a  wholly-owned  entity)  bill 
for  it,  such  as  a  management  services 
organization  (MSO)  or  billing  agent.  We 
propose  to  allow  a  group  to  meet  the 
requirement  that  services  have  been 
"billed  under  a  billing  number  assigned 
to  the  group"  if  an  agent  bills  for  the 
group,  imder  the  group's  name,  using 
die  {poup's  billing  number,  provided  the 
arrangement  meets  the  requirements  in 
§  424.80(b)(6).  However,  because  of  the 
specific  terms  of  the  statute,  we  do  not 
believe  a  group  can  receive  payments 
for  its  services  through  a  separate  entity 
(one  that  is  not  whoify  owned)  that  bills 
in  its  own  right,  under  its  own  billing 
number,  even  if  the  payments  ultimately 
constitute  group  revenues. 


It  has  come  to  our  attention  that  group 
practices  generally  do  not  regard 
independent  contractors  as  members  of 
the  group.  In  addition,  when  a  group 
practice  contracts  with  a  number  of 
independent  contractors,  the  group  can 
experience  difficulties  in  meeting  the 
"substantially  all"  requirement, 
especially  if  the  contractors  work  for  the 
group  only  on  a  part-time  basis.  In  order 
to  remedy  this  problem,  and  to  give 
meaning  to  the  encounter  requirement 
in  section  1877(h)(4)(A)(v).  we  propose 
a  change  in  the  definition  of  a  member 
of  a  group  practice.  We  propose  to 
exclude  independent  contractors  from 
the  definition.  In  addition,  we  propose 
to  redefine  "members  of  the  group"  to 
include  not  just  physician  partners,  but 
physicians  with  any  other  form  of 
ownership  in  the  practice  (including 
physicians  wuose  ownership  is  held  by 
their  individual  professicmal 
corporations).  We  also  propose  to  coimt 
any  of  the  physicians  listed  vinder  the 


'members".  Effective  January  1, 1995, 

the  group  practice  definition  in  section 

1877(h)(4)(A)(v)  requires  that  members 


she  can  present]  evidence  of  a  shorter  or      of  the  group  must  personally  conduct  no 
longer  work  wejajk.  A  practice  should  be     less  than  75  percent  of  the  physician- 


able  to  maintain' reccffds  in  the  form  of 
general  schedules  that  are  sufficient  to 
demonstrate  itsi  (Calculations  in  the  event 
of  an  audit  FinHly,  we  consulted 
several  ^up  mctice  associations 
about  their  premirence  for  measuring  the 
standard.  They  ji^fonned  us  that  Oiey 
favor  using  timeiin  calciilating  the 
standard. 

As  a  result  of  Idur  investigation,  we  are 
therefore  proponng  to  use  the  measure 
of  physician  tinl^  as  the  "default" 
standard.  We  beBeve  that  our  carriers 
can  evaluate  th^  ''substantially  all"  test 
only  if  we  havejQne,  or  perhaps  a  few, 
standards.  Therafore,  we  are  soUciting 
comments  on  other  possible  methods 
that  groups  mig^  use,  provided  these 
methods  will  provide  verifiable  data 
that  demonstrates  that  a  group  meets  the 
"substantially  all"  criteria.  We  vnll 


time  they  fiimish  services  to  patients  of 
the  group  that  are  furnished  through  the 
group  and  are  billed  in  the  name  of  the 
group.  This  change  reflects  our  belief 
that  a  physician  can  legitimately  be 
participating  as  a  group  member  while 
providing  services  to  the  group  for 
which  the  practice  cannot  directly  bill, 
such  as  certain  administrative  services. 
We  are  also  proposing  to  extend  this 
definition  to  group  practices  in  the 
context  of  the  adcUtional  designated 
health  services. 


patient  encounters  of  the  group  practice. 
We  believe  this  provision  may  have 
been  designed  to  differentiate  between 
legitimate  ooup  practices  and  those 
with  "member"  owners  or  investors 
who  are  members  in  name,  but  who 
treat  few.  if  any.  patients.  In  such  a 
scenario,  ncMunember  physician 
contractors  could  be  hired  to  treat  most 
of  the  group's  patients.  This 
arrangement  would  allow  the 
nonpracticing  "outside"  physician 
owners  to  refer  to  the  "group"  for  the 
furnishing  of  laboratory  services  or 
other  ancillary  types  of  services  that  are 
designated  health  services. 

In  §  411.351  of  the  August  1995  final 
rule,  we  defined  "members"  of  a  group 
practice  broadly  as  physician  partners 
and  full-time  and  part-time  physician 
contractors  and  employees  during  the 


review  all  altenutive  methods,  but  only     time  they  furnish  services  to  patients  of 


include  those  isi  uie  final  rule  that  we 
believe  are  both  verifiable  and 
administratively  feasible. 

The  Billing  Nfj«nber  Requirement — 
We  are  interpreting  the  new  billing 
number  requirement  in  the 
"substantially  all"  test  to  mean  that  a 
single  group  can  have  more  than  one 
billing  number,  ias  long  as  the  group 
bills  under  a  billing  number  that  has 
been  assigned  to  the  group.  We  do  not 
believe  there  is  anything  in  the  statute 
to  preclude  a  group  practice  from 
having  more  than  one  niunber.  This 


the  group  practice  that  are  furnished 
through  the  group  and  are  billed  in  the 
name  of  the  group.  This  definition 
would  cover  all  of  the  physicians  who 
are  involved,  in  some  capacity,  in  a 
group  practice  arrangement,  while  they 
are  furnishing  services  to  group 
patients.  As  a  result,  all  group  practice 
patients  who  have  an  encounter  in  the 
group  setting  with  a  physician  would  be 
treated  by  a  member  of  the  group 
practice.  Our  interpretation  would  thus 
render  the  encounter  requirement  in 
section  1877(h)(4)(A)(v)  superfluous. 


Group  practices  should  note  that 
under  the  revised  definition  of  a  group 
"member,"  independent  contractors 
cannot  supervise  the  provision  of 
designated  health  services  under  the  in- 
office  ancillary  services  exception. 
Under  section  1877(bK2),  services  must 
be  furnished  personally  by  the  referring 
physician,  personally  by  a  physician 
who  is  a  member  of  the  same  group 
practice,  or  by  individuals  who  are 
directly  suptervised  by  the  referring 
physician  or  another  physician  in  the 
group  practice.  We  will  no  longer 
consider  independent  contractors  as 
physicians  who  are  "in  the  group 
practice."  An  independent  contractor 
may  be  able  to  refer  to  the  group 
practice  for  the  provision  of  designated 
health  services,  provided  the  physician 
qualifies  for  the  personal  services 
exception  in  section  1877(e)(3)  of  the 
Act,  or  the  new  general  compensation 
exception  in  §  411.357.  We  would  also 
like  to  point  out  that  the  definition  of 
who  qualifies  as  a  "member  of  a  group 
practice"  in  §  411.351  applies  only  in 
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the  context  of  the  referral  provisions  in 
section  1877  of  the  Act.  The  concept  of 
group  membership  may  be  different  for 
purposes  of  otber  provisions  of  the 
Medicare  or  Medicaid  statutes. 

As  a  result  of  our  change  in  who 
constitutes  a  group  practice  member,  at 
least  75  percent  of  all  physician-patient 
encounters  must  occur  between  owner 
or  employee  physicians  and  patients. 
We  regard  an  "encounter"  as  any 
appointment  during  which  a  group 
practice  patient  is  actually  examined  or 
treated  by  a  physician. 

Methods  for  distributing  group  costs 
and  revenues.  The  statute  requires  that 
a  group  distribute  its  income  and 
overhead  in  accordance  with  methods 
that  are  "previously  determined."  We 
regard  this  piovision  as  ambiguous, 
since  it  is  not  clear  prior  to  what  event 
these  methods  must  be  in  place.  A 
method  will  always  be  in  place  just 
prior  to  a  distribution,  since  a 
distribution  can  occtu-  only  if  there  is 
some  method  in  place  to  carry  it  out. 

It  is  our  view  tnat  this  provision  was 
meant  to  require  that  a  group  have  an 
established  plan  for  its  distributions, 
rather  than  making  ad  hoc  decisions 
about  distributions  just  before  making 
them.  Congress  may  have  feared  that  ad 
hoc  disbursements  would  be  more  likely 
to  reflect  a  physician's  referrals.  To  give 
meaning  to  this  provision,  we  propose 
to  interpret  it  so  that  a  group  must  have 
in  place  methods  for  distribution 
determined  prior  to  the  time  period  the 
group  has  earned  the  income  or 
incurred  the  costs.  We  believe  these 
methods  can  be  determined  by  any 
party,  and  not  just  members  of  the  group 
practice.  For  example,  if  a  hospital  has 
established  a  group  practice  to  run  a 
hospital  afniiated  clinic,  the  hospital 
might  be  the  party  that  determines  how 
clinic  income  will  be  distributed. 

We  are  also  proposing  that  the 
overhead  expenses  of  and  the  income 
from  the  practice  be  distributed 
according  to  methods  that  indicate  that 
the  practice  is  a  unified  business.  That 
is,  the  methods  must  reflect  centralized 
decision  making,  a  pooling  of  expenses 
and  revenues,  and  a  distribution  system 
that  is  not  based  on  each  satellite  office 
operating  as  if  it  were  a  separate 
enterprise.  We  would  impose  this 
additional  standard  under  our  authority 
under  section  1877(h)(4)(A)(vi)  to  add 
standards  by  regulation  to  the  definition 
of  a  group  practice. 

Volume  or  value  of  referrals  cannot  be 
reflected  in  a  physician  member's 
compensation.  Beginning  on  January  1, 
1995,  physicians  who  are  group  practice 
members  caimot  directly  or  indir&stly 
receive  compensation  based  on  the 
volume  or  value  of  their  own  referrals. 


However,  the  statute  qualifies  this  rule 
by  allowing  physicians  to  be  paid  a 
share  of  over-all  profits  of  the  group,  or 
a  productivity  bonus,  as  described 
under  the  next  two  subheadings.. 
(Groups  should  take  note  that  the 
following  discussion  only  describes 
what  is  appropriate  under  section  1877. 
You  should  be  aware  of  and  comply 
with  other  applicable  statutes,  including 
the  anti-kickback  statute,  when  entering 
into  arrangements.) 

We  believe  that  die  "volume  or  value" 
standard  precludes  a  group  practice 
from  paying  physician  members  for 
each  referral  they  personally  make  or 
based  on  the  value  of  the  referred 
services.  This  standard  applies  to  any  of 
a  physician's  actions  that  constitute 
"referrals,"  as  these  are  defined  in 
section  1877(h)(5)(A)  and  (B)  of  the  Act. 
We  include  here  a  brief  discussion  of 
what  constitutes  a  "referral"  for 
purposes  of  the  "volume  or  value" 
standard: 

Section  1877(h)(5)(A)  states  that 
referrals  include,  subject  to  an  exception 
for  certain  specialized  services,  the 
request  by  a  physician  for  an  item  or 
service  for  which  payment  may  be  made 
under  Part  B,  including  the  request  for 
a  consultation  with  another  physician 
(and  any  test  or  procedure  ordered  by, 
or  to  be  performed  by  (or  imder  the 
supervision  of)  that  other  physician). 
We  are  interpreting  this  provision  to 
apply  not  to  a  physician's  requests  for 
any  Part  B  items  or  services,  but  only  to 
a  physician's  requests  for  designated 
health  services  covered  under  Part  B. 
We  explain  our  rationale  for  this 
position  in  the  next  section,  which 
discusses  the  definition  of  a  "referral." 

The  second  part  of  the  statutory 
definition  of  "referral"  in  section 
1877(h)(5)(B)  covers  (subject  to  an 
exception  for  certain  specific  services) 
the  request  or  establishment  of  a  plan  of 
care  by  a  physician  that  includes  the 
provision  of  a  designated  health  service. 
Although  this  second  part  is  not  drafted 
in  Medicare-specific  terms  and  could  be 
interpreted  to  cover  situations  involving 
any  designated  health  service,  we  are 
interpreting  it  as  applying  only  to  those 
designated  health  services  covered 
under  Medicare.  We  discuss  this 
position,  and  our  interpretation  of 
referrals  for  Medicaid  covered  services, 
in  more  detail  in  the  section  dealing 
with  what  constitutes  a  "referral." 

Because  of  our  interpretation  of  what 
constitutes  a  "referral,"  an  entity 
wishing  to  be  considered  a  group 
practice  in  order  to  use  the  in-office 
ancillary  services  exception  cannot 
compensate  its  members  based  on  the 
volume  or  value  of  referrals  for 
designated  health  services  for  Medicare 


or  Medicaid  patients  but  could  do  so  in 
the  case  of  other  patients.  However,  the 
most  straightforward  way  for  a  group  to 
demonstrate  that  it  is  meeting  the 
requirements  for  the  exception  would  be 
for  the  group  to  avoid  a  link  between 
physician  compensation  and  the  volume 
or  value  of  any  referrals,  regardless  of 
whether  the  referrals  involve  Medicare 
or  Medicaid  patients.  Alternatively,  a 
group  that  wants  to  compensate  its 
members  on  the  basis  of  non-Medicare 
and  non-Medicaid  referrals  would  be 
required  to  separately  account  for 
revenues  and  distributions  relating  to 
referrals  for  designated  health  services 
for  Medicare  and  Medicaid  patients.  If 
a  group  purports  to  be  making  payments 
to  its  physicians  for  nonprogram 
referrals,  but  these  appear  to  us  to  be 
inordinately  high  or  otherwise 
inconsistent  with  the  fair  market  value 
of  those  referrals,  we  could  determine 
that  the  physicians'  compensation  does 
not  meet  the  fair  market  value  standard, 
and  thus  may  actually  reflect  additional 
compensation  for  Medicare  or  Medicaid 
referrals. 

A  physician  member's  compensation 
can  reflect  over-all  profits.  Although 
physician  members  cannot  be 
compensated  directly  or  indirectly 
based  on  their  own  referrals,  under 
section  1877(h)(4)(A)(iv)  and  (B)(i).  a 
physician  can  be  paid  a  share  of  over- 
all profits  of  the  ^up,  as  long  as  the 
share  is  not  determined  in  a  manner  that 
is  di'rect/y  related  to  the  volume  or  value 
of  that  physician's  own  referrals. 

In  the  case  of  over-all  profits,  we  are 
interpreting  the  statute  as  follows:  First, 
we  are  taking  the  position  that  the 
statute  does  not  aniBct  a  physician's 
compensation  for  services  other  than 
designated  health  services.  Thus,  for 
purposes  of  section  1877,  a  group 
practice  can  distribute  profits  bom 
services  other  than  designated  health 
services  in  any  way  it  sees  fit.  For 
example,  a  group  can  distribute  profits 
fitim  the  physicians'  own  nondesignated 
health  services  imder  an  even  split, 
based  on  referrals,  or  according  to  the 
amount  of  a  physician's  investment  in 
the  group,  seniority,  hours  spent 
devoted  to  the  practice,  or  the  number 
or  difficulty  of  services  the  physician 
has  furnished.  The  practice  can  also 
offer  difiisrent  types  of  sharing  of  profits 
or  other  kinds  of  compensation 
arrangements,  or  combinations  of 
arrangements,  to  different  physicians  or 
groups  of  physicians.  (Groups  should  be 
carefiil  to  comply  with  other  statutes, 
including  the  anti-kickback  statute, 
when  creating  compensation 
arrangements.) 

However,  when  a  physician  makes  a 
referral  for  a  designated  health  service 
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for  a  Medicare  at  Medicaid  patient  (for 
example,  orders  a  laboratory  test  or 
occupational  thietrapy).  we  believe  the 
statute  requires  a  different  scheme.  That 
is,  the  referring  physician  can  receive  a 
portion  of  the  group's  overall  pooled 
revenues  from  th|ese  services  as  long  as 
the  group  does  mat  share  these  profits  in 
a  manner  that  relates  directly  to  who 
made  the  referrils  for  them.  We  believe, 
for  example,  thati  these  profits  can  be 
shared  according  to  most  of  the 

d  above,  such  as  an 
lician's  investment  in 

iber  of  hours  a 
iral  devotes  to  the 
„      ,.         — -pCulty  of  a  physician's 
work.  However.j^ach  physician's 
personal  compensation  cannot  include 
payments  basedi  ^irectly  on  the  number 
or  value  of  the  referrals  he  or  she  has 
made. 

Since  self-refe^  rals  are  referrals  imder 
section  1877.  pr|]Bts  should  not  be 
pooled  and  divided  between  group 
members  so  that  hey  relate  directly  to 
the  niunber  of  de  signated  health 
services  for  Medjicare  or  Medicaid 
patients  physicilins  referred  to . 
themselves  or  thj^  value  «f  those  self- 
referrals  (such  a$|a  value  based  on  the 
complexity  of  the  service).  Thus,  a 
physician  should  not  receive  extra, 
specific  compensation  from  the  pooled 
profits  for  perfonning  a  designated 
health  service  he  pr  she  has  self- 
referred.  We  believe  that  rewarding  a 
physician  each  time  he  or  she  self-refers 
for  a  designated  health  service  can 
constitute  an  inoantive  to  overutilize 
services.  Nor  sh(i|ld  a  physician's 
compensation  retite  directly  to  the 
nimiber  of  refenijs  for  designated 
health  services  hn  or  she  has  made  to 
other  group  phySiicians,  to  the  group's 
nonphysician  staff,  or  to  any  other 
entity  or  individiiial. 

We  regard  "ovS-all  profits  of  the 
group"  to  mean  4ll  of  the  profits  or 
revenues  a  group  can  distribute  in  any 
form  to  group  members,  even  if  the 
group  is  located  i»  two  different  States 
or  has  many  diffa^nt  locations  within 
one  State.  We  wcjttld  not  interpret  the 
concept  of  "overall  profits"  as  the 
profits  that  belonlg  only  to  a  particular 
specialty  or  subspecialty  group.  We 
believe  that  the  narrower  the  pooling, 
the  more  likely  it;  will  be  that  a 
physician  will  receive  compensation  for 
his  or  her  own  referrals  (for  example,  a 
subspecialty  grot(|^  or  location  could 
contain  only  one'dr  two  physicians). 

A  physician  member's  compensation 
can  reflect  produdtivity  bonuses.  Under 
section  1877(h)(4)  A)(iv)  and  (B)(i).  a 
physician's  compc  nsation  cannot 
directly  or  indire :  ;ly  reflect  the  volume 
or  value  of  his  or  I  ei  referrals,  except 


that  the  physician  can  receive  a 
productivity  bonus,  as  long  as  the  bonus 
is  not  determined  in  a  manner  that  is 
directly  related  to  the  volume  or  value 
of  that  physician's  own  referrals.  A 
productivity  bonus  must  be  based  on 
services  that  are  personally  performed 
by  a  physician  or  incident  to  personally 
performed  services. 

As  we  have  noted  above  for  sharing  of 
profits,  we  have  interpreted  section 
1877  as  imposing  no  restrictions  on 
productivity  bonuses  based  on  revenues 
that  have  nothing  to  do  with  a 
physician's  referrals  for  designated 
health  services  under  Medicare  or 
Medicaid.  Thus,  for  all  nondesignated 
health  services,  a  physician  can  be 
compensated  under  any  productivity 
scheme  that  a  group  derives.  We 
understand  that  group  practices  use 
many  different  measures  of  a 
physician's  productivity,  such  as 
counting  patient  encounters,  charges  or 
collections  attributable  to  the  physician, 
or  hours  of  patient  care  services,  or 
factoring  in  the  degree  of  difficulty  of  a 
physician's  procedures,  ways  in  which 
the  physician  has  improved  his  or  her 
professional  qualifications,  or  the 
amount  of  time  the  physician  is  willing 
to  be  on-call.  In  addition,  a  group  can 
pay  physicians  based  on  a  percentage  of 
profits,  straight  salary,  or  any 
combination  of  base  and  incentive 
payments. 

In  terms  of  designated  health  services 
that  a  physician  refers  for  Medicare  or 
Medicaid  patients,  a  physician's 
productivity  bonus  can  only  indirectly 
reflect  those  services  that  he  or  she 
personally  performed  or  that  are 
incident  to  those  personally  performed 
services.  We  regard  services  as 
"personally  performed"  by  a  physician 
when  he  or  she  participates  directly  in 
the  delivery  of  the  service.  As  we  have 
noted  elsewhere,  we  believe  that  a 
physician  has  made  a  "referral"  if  the 
physician  refers  a  patient  for  a 
designated  health  service  to  him  or 
herself,  to  other  physicians  in  the  group, 
or  to  the4>hysician's  own  or  the  group 
practice's  employees  or  contractors  or  to 
any  other  entity  or  individual.  Unlike 
the  over-all  profit  situation,  in  which 
amounts  can  be  aggregated,  the 
productivity  bonus  by  its  very  nature 
will  be  based  on  a  physician's 
individual  referrals  and  performance, 
and  will  fluctuate  accordingly. 
However,  the  statute  precludes  a 
productivity  bonus  for  a  physician  that 
directly  reflects  the  volume  or  value  of 
that  physician's  own  referrals. 

Thus,  we  believe  a  physician's 
compensation  can  reflect  a  bonus  for 
designated  health  services  the  physician 
personally  performs  or  "incident  to" 


services  the  physician  directly 
supervises,  provided  the  services  result 
from  the  referral  of  a  physician  other 
than  the  one  perfonning  or  supervising 
the  service.  A  physician  in  this  situation 
is  not  being  compensated  based  on  the 
volume  or  value  of  his  or  her  own 
referrals.  A  physician  can  receive 
compensation  for  his  or  her  own 
referrals  for  designated  health  services 
only  through  the  aggregation  that  occurs 
as  part  of  over-all  sharing  of  profits. 

We  regard  the  reference  in  section 
1877(h)(4)(B)(i)  to  services  performed 
"incident  to  a  physician's  personally 
performed  services"  as  a  reference  to  the 
services  defined  in  section  1861(s)(2)(A) 
of  the  Act.  Here  they  are  listed  under 
"Medical  and  Other  Health  Services"  as 
services  and  supplies  (including  drugs 
and  biologicals  that  cannot,  as 
determined  in  accordance  with 
regulations,  be  self-administered) 
furnished  as  an  incident  to  a  physician's 
professional  service,  of  kinds  that  are 
commonly  furnished  in  physicians' 
offices  and  are  commonly  either 
furnished  without  charge  or  included  in 
the  physicians'  bills. 

Our  longstanding  interpretation  of 
this  provision  appears  in  section  2050  of 
the  Medicare  Carriers  Manual,  Part  3 — 
Claims  Processing.  This  provision  states 
that  "incident  to"  services  are  those  that 
are  furnished  as  an  integral,  although 
incidental  part,  of  the  physician's 
personal  professional  services  in  the 
course  of  diagnosis  or  treatment  of  an 
illness  or  injxiry.  The  services  of 
nonphysicians  must  be  furnished  under 
the  physician's  direct  supervision  by 
emplo)rees  of  the  physician. 

Because  the  provision  in  section 
1877(h)(4)(B)(i)  on  productivity  bonuses 
is  a  difficult  one,  and  because 
physicians  are  now  compensated  in 
many  ways,  we  directly  solicit 
comments  on  our  interpretation  of  this 
provision. 

7.  Referral 

We  have  received  a  number  of 
inquiries  about  what  constitutes  a 
"referral"  for  purposes  of  section  1877. 
The  concept  of  a  referral  appears  in 
several  places:  physicians  are  prohibited 
fix)m  making  certain  referrals  and  a 
number  of  the  compensation-related 
exceptions  require  that  any  payment 
passing  between  a  physician  and  an 
entity  not  reflect  the  volimie  or  value  of 
the  physician's  referrals.  We  believe  that 
the  concept  of  a  "referral"  in  the  statute 
is  a  broad  one,  and  that  prohibited 
referrals  are  a  subset  of  these.  Below  we 
discuss  our  interpretation  of  what 
constitutes  a  "referral." 

Under  section  1877(h)(5)(A),  referrals 
include,  subject  to  an  exception  for 
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certain  specialized  services,  the  request 
by  a  physician  for  an  item  or  service  for 
which  piayment  may  be  niade  imder  Part 
B,  including  the  request  for  a 
consultation  with  another  physician 
(and  any  test  or  procedure  ordered  by, 
or  to  be  performed  by  (or  under  the 
supervision  of)  that  other  physician). 

We  believe  that  "an  item  or  service  for 
which  payment  may  be  made  under  Part 
B"  means  a  Part  B  item  or  service  that 
ordinarily  "may  be"  covered  imder 
Medicare  (that  is,  that  could  be  a 
covered  service  under  Medicare  at  the 
present  time  in  the  community  in  which 
the  service  has  been  furnished)  for  a 
Medicare-eligible  individual,  regardless 
of  whether  Medicare  would  actually  pay 
for  this  particular  service,  at  the  time, 
for  the  particular  eligible  individual 
who  has  been  referred.  (For  example. 
Medicare  might  not  pay  for  a  service  if 
the  individual  has  not  yet  met  his  or  her 
deductible.)  ^ 

The  second  part  of  the  statutory 
definition  of  "referral"  in  section 
1877(h)(5)(B)  covers  (subject  to  an 
exception  for  certain  specialized 
services)  the  request  or  establishment  of 
a  plan  of  care  by  a  physician  that 
includes  the  provision  of  a  designated 
health  service.  Although  this  second 
part  is  not  drafted  in  Medicare-specific 
terms  and  could  be  interpreted  to  cover 
sitxiations  involving  any  designated 
health  service,  we  are  interpreting  it  as 
appljring  only  to  those  designated  health 
services  that  "may  be"  covered  under 
Medicare.  We  base  this  position  on  the 
fact  that  the  referral  prohibition  in 
section  1877(a)(1)  applies  only  to 
designated  health  services  covered 
imder  Medicare. 

We  are  not  aware  of  any  rationale  for 
the  distinction  between  the  definition 
for  Part  B  services,  in  which  a 
physician's  request  for  any  Part  B  item 
or  service  constitutes  a  referral,  and  the 
definition  for  other  items  or  services,  in 
which  a  referral  consists  of  a  physician's 
request  for,  or  a  plan  of  care  providing 
for.  only  a  designated  health  service. 
The  broader  definition  for  Part  B 
services  has  no  ramifications  in  terms  of 
the  actual  referral  prohibition,  which 
encompasses  only  referrals  for 
designated  health  services.  However,  it 
is  significant  in  terms  of  the  standard 
that  appeara  in  the  "group  practice" 
definition  and  in  a  number  of  the 
compensation-related  exceptions  that 
precludes  compensation  between 
parties  that  reflects  the  volume  or  value 
of  a  physician's  referrals. 

It  IS  our  imderstanding  that  section 
1877  was  designed  to  prevent 
physicians  fiom  overutilizing  the 
specific  health  care  services  designated 
in  the  statute,  a  list  Congress  derived 


based  on  its  sense  of  which  services 
tend  to  be  subject  to  abuse.  We  do  not 
believe  the  statute  was  meant  to 
preclude  physicians  from  being 
compensated  for  their  referrals  for 
totally  different  Part  B  services.  Thus, 
we  are  taking  the  position  that,  since  the 
prohibition  relates  only  to  referrals  for 
designated  health  services,  the  concept 
of  a  referral  for  a  Part  B  service  under 
section  1877(h)(5)(A)  should  be  limited 
to  just  referrals  ifor  designated  health 
services. 

As  we  explained  in  the  discussion  on 
the  definition  of  an  "entity,"  we  believe 
that  the  concept  of  a  "referral"  covers 
situations  in  which  physicians  refer  to 
themselves  or  among  themselves.  (As 
we  noted  in  that  discussion,  a  physician 
could  be  prohibited  from  referring  to 
him  or  herself  or  to  other  group  practice 
members  if  the  services  do  not  meet  the 
in-office  ancillary  services  exception  in 
section  1877(b)(2)  or  the  physician 
services  exception  in  section  1877(b)(1) 
of  the  Act  or  some  other  exception.)  We 
believe  that  a  physician  has  made  a 
referral  under  section  1877(h)(5)  when 
he  or  she  requests  any  designated  health 
service  covered  under  Part  A  or  Part  B 
or  establishes  a  plan  of  care  that 
includes  a  designated  health  service 
covered  under  Part  A  or  B,  even  if  the 
physician  furnishes  the  service 
personally.  We  interpret  this  language  to 
cover  a  physician's  certifying  or 
recertifying  a  patient's  need  for  a 
designated  health  service.  For  Part  B 
services,  a  referral  can  also  include  a 
consultation  with  another  physician. 

We  are  interpreting  a  physician's 
"request"  for  an  item  or  service,  or  the 
establishment  of  a  plan  of  care,  as  a  step 
that  occurs  after  a  physician  has 
initially  examined  a  patient  or  furnished 
physician  services  that  are  not 
designated  health  services,  or  otherwise 
concluded  that  the  patient  needs  a 
designated  health  service.  (We  describe 
our  rationale  for  this  interpretation  in 
more  detail  in  section  III.C.2  of  this 
preamble,  where  we  discuss  the  in- 
office  ancillary  services  exception.) 

We  are  interpreting  a  "request"  as 
occurring  whenever  a  physician  asks  for 
a  service  in  any  way  or  indicates  that  he 
or  she  believes  the  service  is  necessary 
(for  example,  by  verbally  stating  that  the 
service  is  necessary,  by  entering 
description  of  the  service  into  ^e 
patient's  records  or  onto  a  medical  chart 
or  by  writing  a  prescription). 

What  constitutes  a  "referral"  for  a 
Medicaid  service.  Section  1903{s)  of  the 
Act  applies  aspects  of  the  referral 
prohibition  to  the  Medicaid  program  for 
referrals  that  would  result  in  a  denial  of 
payment  for  the  service  under  Medicare, 
if  Medicare  covered  the  service  to  the 


same  extent  and  tmder  the  same  terms 
and  conditions  as  under  the  State  plan. 
We  interpret  this  provision  to  mean  that 
a  State  should  apply  the  Medicare  rules 
in  section  1877  to  a  referral  for  a 
Medicaid  service,  even  if  the  service  is 
not  covered  under  Medicare. 

However,  the  definition  of  a  referral 
in  section  1877(h)(5)(A)  and  (B)  is  cast 
specifically  in  terms  of  a  request  for 
certain  Part  B  Medicare  services  and  for 
"other  items,"  which  in  the  Medicare 
context  we  have  interpreted  to  mean 
Part  A  services.  Since  Medicaid  services 
are  not  categorized  this  way,  we  propose 
to  interpret  this  provision  by 
establishing  an  analogous  definition. 
That  is,  (subject  to  an  exception  for 
certain  specialized  services,  which  we 
describe  below)  a  physician  has  made  a 
referral  if  he  or  she  has  requested  a 
Medicaid  covered  designated  health 
service  that  is  comparM>Ie  to  a  service 
covered  imder  Part  B  of  Medicare 
(including  a  request  for  a  consultation 
with  another  physician).  A  physician 
has  also  made  a  referral  for  any  other 
Medicaid  covered  item  or  service  if  the 
service  is  a  designated  health  service 
and  the  physician  has  requested  it  or 
has  established  a  plan  of  care  that 
includes  it. 

We  are  also  translating  a  "referral" 
6om  the  Medicare  context  to  mean  a 
physician's  requests  for,  or  plan  of  care 
including,  a  designated  health  service 
that  ordinarily  "may  be"  covered  under 
the  particular  State  Medicaid  program 
for  an  individual  in  the  patient's 
eligibility  category,  regardless  of 
whether  the  State  Medicaid  agency 
would  actually  pay  for  this  particular 
service,  at  the  time,  for  the  particular 
Medicaid-eligible  individual  who  has 
been  referred. 

Prohibited  refermls  onlyinvoWe 
designated  health  services.  It  is 
important  to  keep  in  mind  that  the  only 
referrals- that  are  prohibited  under 
section  1877  of  the  Act  are  those  that 
involve  the  furnishing  of  a  designated 
health  service  listed  in  section 
1877(h)(6).  As  we  note  in  section  IV.A.5 
of  this  preamble  in  our  discussion  on 
referrals  to  immediate  family  members, 
a  physician  is  free  to  make  a  referral  for 
a  service  that  is  not  a  designated  health 
service  (or  a  service  that  does  not 
include  a  designated  health  service), 
such  as  certain  physician  services.  For 
example,  a  physician  can  refer  a  patient 
to  an  obstetrician  for  general  prenatal 
care.  If  the  obstetrician  prescribes 
ultrasound  as  part  of  this  prenatal  care, 
it  is  the  obstetrician  who  has  made  a 
referral  for  a  designated  health  service, 
and  not  the  original  physician. 

The  statutory  exception  to  the 
definition  of  a  "refemd."  Before  OBRA 
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'93,  the  definitioh  of  a  "referral"  under 
section  1877(h}ji)(A)  was  qualified  by 
an  exception  in  section  1877(h)(5)(C)  for 
a  request  by  a  pathologist  for  certain 
clinical  diagnostic  laboratory  tests  and 
patholc^cal  exainination  services. 
These  services  qkd  to  be  furnished  by 
(or  under  the  supervision  of)  the 
pathologist,  as  the  resuh  of  a 
consultation  requested  by  another 
physician.  We  infcorporatedlhis 
provision  into  tiM  August  1995  final 
rulein§411.35il 

We  are  also  proposing  to  inteq)ret  the 
level  of  supervision  that  a  pathologist 
must  provide  if  pother  individual,  such 
as  a  technician,  Bbtually  furnishes  the 
services.  The  st^tjute  requires 
"supervision,"  nother  than  the  "direct 
supervision"  that  appears  as  part  of  the 
in-office  ancillar?  services  exception. 
We  are  interprethig  "supervision"  to 
mean  the  level  of  supervision  ordinarily 
required  under  Medicare  coverage  and 

Eayment  rules  or,  when  they  apply,  the 
ealth  and  safety  standards,  for  the 
particular  service  at  issue  in  the 
particular  locati^s  in  which  the 
services  will  be  ramished. 

As  the  resuh  of  OBRA  '93,  beginning 
on  January  1, 1995,  the  exception  to 
what  constitutes!  i  "referral"  in  section 
1877(h)(5)(C)  way  expanded  to  include 
a  request  by  a  radiologist  for  diagnostic 
radiology  services  and  a  request  by  a 
radiation  oncolo^st  for  radiation 
therapy,  if  the  se^ces  are  furnished  by 
(or  under  the  subWvision  of)  the 
radiologist  or  radiation  oncologist  as  the 
result  of  a  consultation  requested  by 
another  physician.  We  are  incorporating 
this  amendment  into  the  definition  of  a 
"referral"  in  §4lj^.351.  Diagnostic 
radiology  services  and  radiation  therapy 
are  also  defined  in  §411.351,  where  we 
have  presented  oj^r  proposed  definitions 
of  the  difiierent  d^ignated  health 
services.  I : 

When  a  physician  has  requested  a 
"consultation."  the  services  that  are 
excepted  from  the  "referral  definition" 
under  section  1877(h)(5)(C)  must  resuh 
from  a  consultation  requested  by  a 
physician  other  than  the  pathologist, 
radiologist,  or  radiation  oncologist  who 
actually  perform^  pr  supervises  the  - 
performance  of  the  services  listed  above. 
We  discussed  theboncept  of  a 
consultation  brie^  in  the  preamble  to 
the  proposed  ruW  fcovering  referrals  for 
cHnical  laboratory  services  at  57  FR 
8595.  We  said  thki,  for  purposes  of 
Medicare  coveraoc ,  a  "consultation" 
is-  1 

a  professional  service  furnished  to  a  patient 
by  a  physician  (the  consultant)  at  the  request 
of  the  patient's  attending  physician.  A 
consultation  includn  the  history  and 
examination  of  the  bfatient  as  well  as  a 


written  report  that  is  transmitted  to  the 
attending  physician  for  inclusion  in  the 
patient's  permanent  record  ***.  Other 
reterrals,  such  as  sending  a  patient  to  a 
specialist  who  assumes  responsibility  for 
furnishing  the  appropriate  treatment,  or 
providing  a  list  of  referrals  for  a  second 
opinion,  are  not  "consultations"  or 
"referrals"  that  would  trigger  the  laboratory 
services  use  prohibition. 

We  would  like  to  clarify  that  a 
consultation  occurs  whenever  a 
physician  requests  that  a  patient  see 
another  physician,  such  as  a  particular 
speciahst,  but  the  original  physician 
retains  control  over  the  care  of  the 
patient,  including  any  care  related  to  the 
condition  that  prompted  the 
consultation.  Section  1877(h)(5)(A) 
implies  that  a  "consultation"  is  still  a 
consultation  even  if  the  consultant 
physician  takes  the  initiative  to  order, 
perform,  or  supervise  the  performance 
of,  tests  for  the  patient.  The  consultant 
physician,  as  we  noted  in  the  preamble 
of  the  August  1995  rule,  must  provide 
the  original  physician  with  a  report. 
Nonetheless,  we  regard  this  as  a 
consultation  as  long  as  it  is  the  original 
physician  who  gadiers  information  from 
the  consultant  physician  about  his  or 
her  examination  of  the  patient  and  any 
test  results  and  then  m^es  a  decision 
about  how  to  proceed  with  the  patient's 
care. 

Conversely,  the  original  physician  has 
not  arranged  for  a  consultation,  but 
instead  has  made  a  referral,  in  situations 
in  which  the  specialist  takes  over  the 
patient's  care  for  purposes  of  the 
condition  that  prompted  the  referral. 
For  example,  a  physician  might  send  a 
patient  to  a  specific  cardiologist,  who 
examines  the  patient  thoroughly,  sends 
a  report  to  the  attending  physician  but 
is  the  only  one  who  sees  the  patient 
thereafter  for  the  purpose  of  treating  a 
heart  problem. 

8.  Remuneration 

Remuneration  that  does  not  result  in 
a  compensation  arrangement.  A 
compensation  arrangement  is  defined  in 
section  1877(h)(1)  as  any  arrangement 
involving  any  remuneration  between  a 
physician  (cv  family  member)  and  an 
entity,  other  than  an  arrangement 
involving  only  remuneration  described 
in  section  1877(h)(1)(C).  Section 
1877(h)(1)(C)  lists  certain  specific  kinds 
of  remuneration  that  do  not  result  in  a 
compensation  arrangement,  such  as  the 
forgiveness  of  amounts  owed  for 
inaccurate  tests,  mistakenly  performed 
tests,  or  for  the  correction  of  minor 
billing  errors. 

We  believe  there  is  some  ambiguity  in 
section  1877(h)(1)  concerning  the 
requirement  that  excepted  remuneration 


must  result  from  an  airangement 
involving  only  the  remuneration 
described  in  section  1877(h)(1)(C).  This 
provision  could  be  read  to  mean  that  the 
items  in  section  1877(h)(1)(C)  are 
excepted  when  the  arrdhgement  that 
exists  between  the  physician  and  entity 
involves  nothing  but  the  excepted  forms 
of  payment.  As  a  practical  matter,  we 
■  realize  that  the  kinds  of  remuneration 
Usted  in  section  1877(h)(1)(C)  seldom 
occur  as  isolated  transactions,  but  are 
often  subsets  or  components  of  other 
arrangements.  For  example,  the 
forgiveness  of  minor  billing  errors 
suggests  that  the  parties  transact  and 
exchange  services  or  items  for  payment 
when  there  are  no  billing  errors;  Uiose 
transactions  that  contain  bilhng  errors 
may  be  only  a  small  fiaction  of  the 
parties'  overall  business  dealings. 
To  clarify  this  provision,  we  are 
interpreting  it  to  mean  that  the  portion 
of  a  business  arrangement  that  consists 
of  the  remuneration  listed  in  section 
1877(h)(1)(C)  alone  does  not  constitute 
a  compensation  arrangement.  Any  other 
forms  of  remuneration  that  might 
accompany  these  payments  are  not 
excepted  and  could  constitute  a 
compensation  arrangement,  provided 
they  do  not  otherwise  meet  one  of  the 
other  exceptions  in  this  proposed 
regulation. 

Section  1877(h)(l)(C)(ii)  excepts  from 
the  definition  of  "remuneration"  the 
provision  of  items,  devices,  or  supplies 
that  are  used  so7e/y  to  collect,  transport, 
process,  or  store  specimens  for  the 
entity  providing  the  item,  device,  or 
supply,  or  order  or  communicate  the 
results  of  tests  or  procedures  for  the 
entity.  We  believe  that  some  pathology 
laboratories  have  been  furnishing 
physicians  with  materials  ranging  from 
basic  collection  items  and  storage  items 
(for  example,  jars  for  urine  samples  and 
vials  for  blood  samples)  to  more 
specialized  or  sophisticated  items, 
devices,  or  equipment  (snares  used  to 
remove  gastrointestinal  polyps,  needles 
used  for  biopsies  or  to  draw  bone 
marrow  or  samples  of  amniotic  fluid  for 
amniocentesis,  and  computers  or  fax 
machines  used  to  transmit  results). 

hi  order  for  these  items  and  devices 
to  meet  the  statutory  requirement,  they 
must  be  used5o/e7y  to  collect,  transport, 
process,  or  store  specimens  for  the 
laboratory  or  other  entity  that  provided 
the  items  and  devices.  We  interpret 
"solely"  in  this  context  to  mean  that 
these  items  are  used  solely  for  the 
purposes  listed  in  the  statute,  such  as 
cups  used  for  urine  collection  or  vials 
used  to  hold  and  transport  blood  to  the 
entity  that  suppUed  the  items  or 
devices. 
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We  do  not  believe  that  an  item  or 
device  meets  this  requirement  if  it  is 
used  for  any  purposes  besides  these.  For 
example,  we  do  not  regard  specialized 
equipment  such  as  disposable  or 
reusable  aspiratidh  and  injection 
needles  and  snares  as  solely  collection 
or  storage  devices.  Instead,  these  items 
are  also  surgical  tools  that  are  routinely 
used  as  part  of  a  surgical  or  medical 
procedure.  For  example,  the  Food  and 
Drug  Administration  (FDA)  regulations 
in  21  CFR  878.4800(a)  define  a  "manual 
surgical  instrument  for  general  use"  as 
a  "non-powered,  hand-held,  or  hand- 
manipulated  device,  either  reusable  or 
disposable,  intended  to  be  used  in 
various  general  surgical  procedures." 
Surgical  instruments  listed  in  the 
regulation  include  disposable  or 
reusable  aspiration  and  injection 
needles,  snares,  and  other  similar 
devices.  Snares  are  also  listed  in  these 
regulations  as  components  of  various 
specialized  surgical  devices,  such  as  ear, 
nose,  and  throat  manual  su~gical 
instruments,  endoscopic  electrosiu^cal 
units,  and  manual  gastroenterology- 
urology  surgical  instruments  and 
accessories. 

In  addition,  to  ensure  that  items  or 
devices  that  could  qualify  for  this 
exception  are  used  solely  for  the  entity 
that  supplied  them,  the  number  or 
amount  of  these  items  should  be 
consistent  with  the  number  or  amount 
that  is  used  for  specimens  that  are 
actually  sent  to  this  entity  for 
processing.  That  is,  if  a  physician  tends 
to  annually  perform  400  blood  tests  that 
are  sent  to  a  particular  laboratory  for 
analysis,  we  would  not  expect  the 
physician  to  accept  from  that  laboratory 
items,  devices,  or  supplies  in  excess  of 
an  amount  that  is  reasonable  for  the 
projected  tests.  In  determining  the 
amount  of  goods  that  are  reasonable,  we 
would  consider  not  just  quantity,  but 
such  facts  as  whether  the  laboratory 
packages  together  a  set  of  items  to  be 
used  for  just  one  tissue  collection  or  one 
use,  or  whether  an  item  can  be  used 
multiple  times,  for  multiple  entities. 
If.  on  the  other  hand,  a  physician 
keeps  a  particular  item  or  device  and 
uses  it  repeatedly  or  could  use  it 
repeatedly  for  any  patients  or  for  other 
uses,  we  would  presume  that  the  item 
or  device  is  not  one  that  meets  the 
requirement,  unless  the  physician  can 
demonstrate  otherwise.  For  example,  if 
computer  equipment  or  fax  machines 
can  be  used  for  a  number  of  purposes 
in  addition  to  ordering  or  receiving 
results  from  an  entity,  we  would 
presume  that  the  "solely"  requirement 
is  not  met,  unless  the  physician  can 
demonstrate  that  the  equipment  is 
integral  to,  and  used  exclusively  for. 


performing  the  outside  entity's  work. 
Detailed  records  concerning  the  use  of 
the  machine  would  be  necessary  to 
overcome  this  presumption. 

Section  1877(h)(l)(Q(iii)  "excepts" 
from  a  compensation  arrangement 
situations  involving  certain  payments 
made  by  an  insurer  or  a  self-insured 
plan  to  a  physician.  The  payments  must 
be  those  that  satisfy  a  claim,  submitted 
on  a  fee-for-service  basis,  for  thtf" 
furnishing  of  health  services  by  that 
physician  to  an  individual  who  is 
covered  by  a  policy  with  the  insurer  or 
by  the  self-insured  plan.  The  payments 
must  meet  certain  specified  conditions. 

We  believe  that  this  provision  was 
designed  for  situations  in  which  an 
insurer  is  involved  in  the  delivery  of 
health  care  services.  If  the  insurer  owns 
a  health  care  facility,  a  physician  might 
otherwise  be  precluded  from  referring  to 
that  facility  just  because  the  physician 
receives  compensation  from  the  insurer 
in  the  form  of  payments  that  satisfy 
claims  the  physician  has  submitted.  If 
the  physician  is  seeking  fee-for-service 
payments  from  an  insurer,  he  or  she 
may  not  have  an  arrangement  with  the 
insiuer  that  could  qualify  as  a  personal 
services  arrangement,  or  otherwise 
qualify  under  any  of  the  other  statutory 
exceptions. 

Discounts  can  be  a  form  of 
remuneration  for  some  of  the  designated 
health  services.  In  the  August  1995  final 
rule,  we  defined  remuneration  to 
include  discounts.  In  the  preamble  to 
that  rule,  we  explained  that  we  believe 
that,  for  most  items  or  services  that  a 
physician  might  purchase,  the  statute 
dictates  this  resuh.  Section  1877(e)(8)(B) 
excepts  from  a  compensation 
arrangement  payments  made  by  a 
physician  to  an  entity  as' compensation 
for  items  or  services  (other  than  clinical 
laboratory  services)  if  the  items  or 
services  are  furnished  at  fair  market 
value.  As  a  result,  any  amounts  that  a 
physician  pays  for  items  or  services  that 
do  not  reflect  fair  market  value,  such  as 
certain  discounted  items  or  services, 
would  not  meet  the  exception. 

We  may  have  implied  m  the  August 
1995  final  rule  that  all  discounts  would 
fail  to  meet  the  fair  market  value 
standard.  We  wish  to  clarify  here  that 
we  believe  a  discount  does  meet  the  fair 
market  value  standard  if  it  is  an  arm's- 
length  transaction;  an  entity  offers  it  to 
all  similarly  situated  individuals, 
regardless  of  whether  they  make 
referrals  to  the  entity;  the  discount  does 
not  reflect  the  volume  or  value  of  any 
referrals  the  physician  has  made  or  will 
make  to  the  entity;  and  the  discount  is 
passed  on  to  Medicare  or  other  insurers. 
We  are  aware  of  situations  in  which 
discounts  enure  to  the  benefit  of 


referring  physicians.  For  example, 
physicians  will  sometimes  purchase 
oncology  drugs  from  manuncturers  at  a 
discount,  yet  marie  the  drugs  up  to 
eliminate  the  discount  when  billing 
Medicare.  Such  arrangements  would  not 
meet  the  standard. 

We  are  also  creating  a  new  exception 
under  our  authority  in  section 
1877(b)(4),  which  allows  us  to  except 
any  other  financial  relationship  that  we 
determine  does  not  pose  a  risk  of 
program  or  patient  abuse.  The  new 
exception  would  allow  physicians  to 
receive  a  discount  based  on  the  volume 
of  their  referrals  to  an  entity,  provided 
the  discount  is  passed  on  in  full  to  the 
patients  or  their  insurers  (including 
Medicare),  and  does  not  enure  to  the 
benefit  of  the  physicians  in  any  way. 

The  statute  provides  a  different 
exception  for  laboratory  services. 
Section  1877(e)(8)(A)  states  that  there  is 
no  compensation  arrangement  when  a 
physician  makes  payments  to  a 
laboratory  in  exchange  for  the  laboratory 
providing  clinical  idioratory  services. 
This  exception  does  not  include  a  fair 
market  value  standard.  Congress  may 
not  have  included  this  standard  based 
on  its  behef  that,  under  the  Medicare 
program,  physicians  cannot  purchase 
laboratory  services  at  a  discount,  and 
then  bill  the  Medicare  program  for  them 
at  a  marked  up  rate. 

We  agree  that  physicians  are 
precluded  from  purchasing  and  marking 
up  laboratory  services  covered  under 
Medicare  under  section  1833(h)(5)(A)  of 
the  Act.  This  provision  states  that,  in 
general,  Medicare  payment  for  a  clinical 
diagnostic  laboratory  test  may  be  made 
only  to  the  person  or  entity  that 
performed  or  supervised  the 
performance  of  Uie  test.  In  addition, 
payment  for  laboratory  tests  is  made  on 
the  basis  of  a  fee  schedule. 

B.  General  Prohibition  on  Referrals 

Which  designated  health  services  are 
covered  by  the  prohibition.  Section 
1877(a)(1)(A)  prohibits  referrals  to  an 
entity  for  the  furnishing  of  designated 
health  services  "for  which  payment 
otherwise  may  be  made  under 
(Medicare!,  •  *  *."  We  believe  that  this 
means  any  designated  health  service 
that  ordinarily  "may  be'  covered  imder 
Medicare  (that  is,  that  could  be  a 
covered  service  imder  Medicare  in  the 
community  in  which  the  service  has 
been  provided)  for  a  Medicare-eligible 
individual,  regardless  of  whether 
Medicare  would  actually  pay  for  this 
particular  service,  at  the  time,  for  that 
particular  individual  (for  example,  the 
individual  may  not  have  met  his  or  her 
deductible). 
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We  believe 
apply  for  desi 
under  the  Me 
1903(s)  says 
make  Federal 
payments  to  a 
health  servicesl 


at  the  same  principles 
^ated  health  services 
Ijitaid  program.  Section 
'.  the  Secretary  cannot 
andal  participation 
ate  for  designated 
,  as  they  are  defined 
imder  section  i877(h)(6),  furnished  to 
an  individual  oa  the  basis  of  a  referral 
that  would  result  in  a  denial  of  payment 
under  Medicare^  if  Medicare  covered  the 
services  to  the  same  extent  and  under 
the  same  termsjind  conditions  as  under 
the  State  plan.  \ke  interpret  this 
provision  to  m^  that  the  Medicare 
rules  in  sectioq  tl877  apply  to  Medicaid 
services,  as  if  Medicare  covered  the 
same  items  and  ^rvices  as  a  State's 
Medicaid  progtam. 

As  a  resuh,  a  leferral  could  affect  a 
State's  FFP  if  tb^  designated  heahh 
service  is  one  "fbr  which  payment 
otherwise  may  be  made"  under  a  State's 
Medicaid  program,  regardless  of 
whether  a  State  agency  would  actually 
pay  for  this  parqcular  service,  at  the 
time,  for  that  particular  individual. 
Therefore,  if  a  State  plan  could  cover 
the  service  for  a  Medicaid  eligible 
individual  intlM  individual's  eligibility 
group,  we  belieMB  it  is  a  service  that  is 
covered  by  the  raferral  prohibition. 

Umitations  o^  billing  and  refunds  on 
a  timely  basis.  As  part  of  the  prohibition 
on  referrals  in  sJalction  1877(a).  the 
statute  also  provides  that  an  entity  may 
not  present  or  ckise  to  be  pres«ited  a 
Medicare  claim  JQr  a  bill  to  any 
individual,  third!  party  payor,  or  other 
enti^  for  designated  health  services 
furnished  unde|  la  prohibited  reiiarral.  In 
the  August  1993  Ifinal  rule,  we  included 
in  §  411.3S3(d)  tike  requirement  that  an 
entity  that  collect  payment  for  a 
laboratory  servic^  that  was  performed 
under  a  prohibited  referral  must  refund 
all  collected  amqiunts  on  a  timely  basis. 
We  are  proposing  to  apply  this 
provision  to  sucfa  amounts  collected  for 
any  of  the  designated  health  services. 
We  are  also  proposing  to  define  "timely 
basis"  by  cross  ijflferring  to  §  1003.101  in 
the  OIG  civil  moi^ey  penalty  regulations. 
While  8 1003.1011  currently  defines  this 
term  as  "the  eo-day  period  fi-om  the 
time  the  prohibi^^  amounts  are 
collected  by  the  Individual  or  entity," 
the  OIG  is  planning  to  issue  shortly 
revised  final  regjilations  that  will  amend 
this  term.  Under;  the  amended  version, 
the  60-day  timef  rkme  for  a  refund  will 
begin  when  the  i  individual  or  entity 
knew  or  should  i^ve  known  that  the 
amount  collecte<l  was  related  to  a 
prohibited  refen  a  I.  We  plan  to  adopt 
this  revised  defiu  tion  as  welL 


C.  General  Exceptions  That  Apply  to 
Ownership  or  Investment  Interests  and 
to  Compensation  Arrangements 

1.  Exception  for  Physician  Services 

The  statute  provides  that  the  refisrral 
prohibition  does  not  apply  in  cases 
involving  physician  services  (as  defined 
in  section  1861(q))  provided  personally 
by  (or  under  the  personal  supervision 
of)  another  physician  in  the  same  group 
practice  as  die  referring  physician. 
Physician  services  are  generally  defined 
in  section  1861(q)  as  professional 
services  performed  by  physicians, 
including  surgery,  consultation,  and 
home,  office,  and  institutional  calls.  The 
Medicare  regulations  have  interpreted 
this  provision  in  §  410.20(a)  to  include 
diagnosis,  therapy,  surgery, 
consultations,  and  home,  office,  and 
institutional  calls,  provided  the  services 
are  furnished  by  one  of  the  types  of 
doctors  listed  in  §  410.20(b). 

Note  that  this  exception  applies  to 
physician  services  that  constitute 
designated  health  services,  as  we  would 
define  designated  health  services  in 
§  411.351.  The  exception  in  the 
Medicare  context  does  not  cover 
services  that  are  performed  by 
nonphysicians  but  are  furnished  under 
a  physician's  supervision,  such  as 
ancillary  or  "inddent-to"  services. 
Under  Medicare,  physidan  services  can 
otdy  be  performed  by  a  physidan.  Thus, 
we  believe  the  exception  appfies  only  to 
services  that  are  provided  personally  by 
a  phjrsician  who  is  a  member  of  the 
same  group  practice  as  the  referring 
physidan  or  that  are  provided  by  a 
nonmember  physidan  who  is 
personally  supervised  by  a  group 
practice  physidan.  We  woiild  interpret 
"personal  supervision"  to  mean  that  the 
group  practice  physidan  is  legally 
responsible  for  monitoring  the  results  of 
any  test  or  other  designated  health 
service  and  is  available  to  assist  the 
individual  who  is  furnishing  the 
service,  even  though  the  member 
physician  need  not  be  present  while  the 
service  is  being  furnished. 

2.  Exception  for  In-office  Andllary 
Services 

This  exception  applies  to  services 
other  than  parenteral  and  enteral 
nutrients,  equipment  and  suppUes  and 
durable  medical  equipment  (although  it 
does  apply  to  infusion  pumps)  that  are 
referred  by  a  solo  practitioner  or  group 
practice  member  within  his  or  her  own 
practice.  The  exception  requires  that  the 
services  be  performed  by  the  referring 
physidan  or  group  prartice  member,  or 
by  another  member  of  the  same  group 
practice  as  the  referring  physician,  or  be 
directly  supervised  by  one  of  these 


ph3rsidans  (we  discussed  the  dired 
supervision  requirement  in  section 
in.A.2  of  this  preamble),  that  the 
services  be  furnished  in  certain 
locations,  and  that  the  services  be  billed 
in  a  particular  way.  We  discuss  these 
last  two  requirements  below. 

a.  The  site  requirement 

Where  a  service  is  actually 
"furnished."  Section  1877(b)(2)(A)(ii)(I) 
requires,  for  a  solo  or  group  practice, 
that  the  services  be  furnished  in  a 
building  in  which  the  referring 
physidan  or  another  member  of  the 
group  practice  furnishes  physidan 
services  uiuelated  to  the  furnishing  of 
designated  health  services.  It  is  our  view 
that  a  service  is  furnished  wherever  a 
procedure  is  adually  performed  upon  a 
patient  or  in  the  location  in  which  a 
patient  receives  and  begins  using  an 
item. 

For  example,  if  a  patient  receives  an 
MRI  (magnetic  resonance  image)  in  a 
physician's  office,  the  service  has  been 
furnished  there.  If  a  patient  is  fitted  for 
and  receives  a  brace  in  the  physidan 's 
office,  the  brace  has  been  furnished 
there.  The  same  rule  would  apply  to  a 
prosthetic  device  that  is  implanted  in  a 
physician's  office.  However,  any  item 
that  is  given  to  a  patient  but  is  meant 
to  be  used  at  home  or  outside  the 
physician's  office,  or  any  item  that  is 
delivered  to  the  patient's  home,  has  not 
been  "furnished"  in  the  physidan 's 
office. 

What  constitutes  the  "same  building" 
in  which  the  physician  is  practicing.  We 
are  interpreting  "the  same  building"  to 
mean  one  physical  structure,  with  one 
address,  and  not  multiple  strudures  that 
are  conneded  by  tunnels  or  walkways. 
In  addition,  we  believe  "the  building" 
consists  of  parts  of  the  physical 
strudure  that  are  used  as  office  or  other 
commercial  space.  For  example,  a 
mobile  X-ray  van  that  is  pulled  into  the 
garage  of  a  building  would  not  be  part 
of  that  building. 

When  a  physician  is  furnishing 
physician  service  "unrelated  to  the 
furnishing  of  designated  health 
services. "  To  meet  this  criterion,  we 
beUeve  that  a  physician  must  be 
providing  in  the  same  building  any 
amount  of  physidan  services  (as 
defined  in  §  410.20(a))  other  than  those 
listed  as  designated  health  services  as 
we  have  defined  them  in  §411.351. 
Thus,  we  would  regard  as  "unrelated  to 
designated  health  services"  a 
physidan 's  examination  of  a  patient  and 
diagnosis,  even  if  these  lead  to  the 
physidan  requesting  a  designated 
health  service,  such  as  an  X-ray  or 
laboratory  test. 
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The  location  test  for  group  practices. 
In  the  case  of  a  group  practice,  the  group 
has  the  option  of  meeting  a  location  test 
other  than  the  one  requiring  that  the 
designated  health  services  be  provided 
in  the  same  building  in  which  a  group 
member  provides  physician  services. 
The  group  can  provide  clinical 
laboratory  services  in  any  other  building 
that  is  used  by  the  group  for  the 
provision  of  some  or  all  of  the  group's 
clinical  laboratory  services. 

A  group  can  furnish  the  other 
designated  health  services  in  another 
building  that  is  used  by  the  group  for 
the  centralized  provision  of  the  group's 
designated  health  services.  We  believe 
that  a  location  meets  this  "centralized" 
requirement  if  it  services  more  than  one 
of  a  group's  offices,  and  if  it  furnishes 
one  or  any  combination  of  designated 
health  services.  It  is  also  our  view  that 
a  group  can  have  more  than  one  of  these 
centralized  locations.  To  meet  the  in- 
ofHce  ancillary  exception,  a  group 
would  be  required  to  have  a  physician 
member  present  in  the  "centralized" 
location  to  perform  or  directly  supervise 
the  performance  of  designated  health 
services,  but  the  physician  would  not  be 
required  to  perform  physician  services 
that  are  unrelated  to  the  designated 
health  services  in  this  location. 

b.  The  billing  requirement 

Section  1877(b)(2)(B)  requires  that  in- 
office  ancillary  services  be  billed  by  the 
physician  performing  or  supervising  the 
services,  by  the  referring  or  supervising 
physician's  group  practice  under  a 
billing  number  assigned  to  the  group,  or 
by  an  entity  that  is  wholly  owned  by  the 
physician  or  group  practice.  For  a  group 
practice  that  bills,  we  discussed  a 
similar  requirement  for  a  group  billing 
number  in  section  ni.A.6  of  this 
preamble,  where  we  covered  the 
deHnition  of  a  group  practice.  There,  as 
here,  we  are  interpreting  this  provision 
to  allow  a  single  group  to  bill  under  any 
billing  number  that  has  been  assigned  to 
the  group  in  situations  in  which  a  group 
has  more  than  one  number,  and  to  allow 
an  agent  to  bill  for  the  group  in  the 
group's  name,  using  the  group's 
number,  provided  the  arrangement 
meets  the  requirements  in 
§  424.80(b)(6). 

In  situations  in  which  a  "wholly- 
owned"  entity  bills  for  a  group,  we  do 
not  believe  the  statute  requires  that  the 
service  be  billed  under  the  group 
number,  if  the  wholly  owned  entity  can 
bill  under  its  own  provider  number. 
Also,  we  are  interpreting  "a  wholly- 
owned"  entity  that  bills  to  cover  an 
entity  that  provides  billing  or 
administrative  services  to  a  physician  or 
group  practice.  Alternatively,  this  entity 


can  be  a  wholly-owned  provider  of 
designated  health  services,  such  as  a 
laboratory  or  radiology  facility  that  is 
wholly  owned  by  a  physician  or  group, 
but  bills  for  its  own  services.  However, 
because  the  provision  refers  to  an  entity 
that  is  "wholly  owned,"  we  do  not 
believe  that  it  covers  billing  entities  that 
are  owned  jointly  by  a  physician  or 
group  practice  with  any  other 
individuals  or  entities. 

We  also  believe  that  a  group  practice 
member  cannot  use  the  in-office 
ancillary  services  exception  to  refer  to 
other  group  practice  members  for 
services  he  or  she  intends  to  bill 
independently.  Section  1877(b)(2)(B) 
states  that  the  services  must  be  billed  by 
the  physician  performing  or  supervising 
the  services  or  by  a  group  practice  of 
which  the  physician  is  a  member,  or  by 
entities  wholly  owned  by  the  physician 
or  the  group.  Nonetheless,  under  the 
definition  of  who  qualifies  as  a 
"member"  of  a  group  practice  in 
§411.351,  a  group  practice  physician 
billing  under  his  or  her  own  provider 
status  would  be  considered  a  solo 
practicing  physician  for  purposes  of  the 
in-office  ancillary  exception. 

In  §411.351,  we  defined  who  can 
qualify  as  a  "member"  of  a  group 
practice  broadly  in  order  to 
accommodate  the  many  part-time  and 
contract  physicians  who  often 
participate  in  one  or  more  group 
practices.  The  definition  of  a  "member" 
covered  physician  partners  and  full  and 
part-time  physician  contractors  and 
employees.  Physicians  under  the 
definition  qualify  as  "members"  only 
during  the  time  they  furnish  services  to 
patients  of  the  g;roup  practice  that  are 
furnished  through  the  group  and  are 
billed  in  the  name  of  the  group. 
Therefore,  whenever  a  physician  bills 
separately  for  a  lab  service  the  physician 
has  personally  performed  or  supervised, 
he  or  she  is  functioning  as  a  solo 
practitioner  and  not  as  a  group  member. 
(We  are  currently  proposing  to  amend 
the  definition  of  a  "member"  to  exclude 
independent  contractors  and  to  regard  a 
physician  as  a  member  during  the  time 
he  or  she  furnishes  "patient  care 
services"  to  the  group.  These  changes 
would  not  affect  our  interpretation.) 

If  a  physician  bills  for  a  service 
independently,  other  group  members 
cannot  directly  supervise  those  services 
for  the  referring  physician.  In  addition, 
if  a  group  member  bills  for  too  many 
services  independently,  the  group 
practice  may  fail  to  meet  the 
"substantially  all"  test  under  the 
definition  of  a  group  practice  in  section 
1877(h)(4)(A)(ii).  That  provision 
requires  that  substantially  all  of  the 
services  provided  by  group  members  be 


billed  under  a  billing  niunber  assigned 
to  the  group. 

c.  Designated  health  services  that  do  not 
trigger  the  in-ofpce  exception 

The  location  requirements  for  this 
exception  specify  that  designated  health 
services  must  be  provided  in  a  building 
in  which  a  solo  practitioner  or  a  group 
practice  physician  also  provides 
physician  services  unrelated  to  the 
furnishing  of  designated  health  services 
or,  for  group  practices,  in  a  building  that 
serves  as  a  centralized  location  in  which 
a  group  provides  designated  health 
services.  Thus,  this  exception  would  not 
cover  services  provided  elsewhere,  such 
as  home  health  services. 

If  services  are  furnished  in  a  hospital 
or  skilled  nursing  facility,  we  believe 
they  can  be  covered  under  this 
exception  if  these  locations  serve  as  a 
centralized  location  in  which  a  group 
provides  designated  health  services  or  if 
the  referring  physician  or  a  member  of 
the  same  group  practice  furnishes 
unrelated  physician  services  in  the 
building,  and  the  physicians  can  meet 
the  requirement  for  direct  supervision 
and  billing. 

3.  Exception  for  Services  Provided 
Under  Prepaid  Health  Plans 

We  are  aware  that  the  health  care 
world  is  evolving  rapidly,  consisting  of 
a  broad  spectrum  that  ranges  from 
traditional  practices  using  fee-for- 
service  billing  all  the  way  to  fully 
capitated  managed  care  systems,  many 
of  which  are  excepted  under  the 
"prepaid"  provision  in  the  statute.  In 
between  these  extremes  exist  a  host  of 
"hybrid"  systems  that  display  a  mixture 
of  fee-for-service  and  managed  care 
characteristics.  Section  1877  addresses 
some  of  these  systems  directly;  most 
others  we  believe  can  continue  to 
function  by  meeting  the  exceptions  in 
the  statute  and  in  this  proposed 
regulation.  We  specifically  solicit 
comments  on  whether  our  assessment  is 
accurate. 

In  this  section  we  describe  how  we 
propose  to  interpret  the  law  in  a  manner 
that  we  believe  will  help  to  safeguard 
the  Medicare  and  Medicaid  programs 
from  abuse,  while  facilitating  the 
evolution  of  integrated  delivery  and 
other  health  care  delivery  systems.  We 
also  discuss  how  we  believe  the  law 
affects  referrals  for  designated  health 
services  provided  under  demonstration 
projects  and  waivers. 

a.  Physicians,  suppliers,  and  providers 
that  contract  with  prepaid  organizations 

The  "prepaid  plan"  exception  covers 
services  furnished  by  certain  specified 
organizations  to  their  enroUees.  Under 
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section  1877)(b)(3),  these  include  health 
maintenanc^  brganizations  £ind 
competitive  rpedical  plans  that  have  a 
contract  withiMedicare,  certain  prepaid 
organizational  functioning  under  a 
demonstratidO  project,  and  Federally 
qualified  health  maintenance 
organizations.  We  have  incorporated 
this  exception  into  the  regulations  at 
§  411.355(c).  We  are  aware  that  a 
number  of  these  organizations  do  not 
furnish  services  directly  but  often 
contract  with  outside  physicians, 
providers,  or  suppliers  to  furnish  items 
or  services  to)  their  enrollees,  for  which 
the  organizations  bill.  The  outside 
physicians,  providers,  or  suppliers  may, 
in  turn,  contract  with  other  physicians 
or  entities  fot  certain  supplies  or 
services.  In  ol-der  to  accommodate  these 
situations,  wejare  interpreting  this 
exception  brq^dly  to  cover  not  only 
services  furnished  by  the  organizations 
themselves,  but  also  those  furnished  to 
the  organizati(^n's  enrollees  by  outside 
physicians,  providers,  or  suppliers 
under  contrat^  with  these  oi^anizations. 
The  exceptio|it  would  also  cover  services 
furnished  to  efirollees  by  those  with 
whom  the  outside  physicians, 
providers,  or  kUppUers  have  contracted. 

b.  Managed  ake  organizations  under 
the  Medicaid 'j^rogram 

We  propos^  |to  add  to  the  regulation 
a  new  exception  in  §  435.1012(b)  for 
designated  he»lth  services  provided  by 
managed  care  totities  analogous  to 
those  listed  in  section  1877ft>)(3)  that 
provide  servi(t4s  to  Medicaid  eligible 
enrollees  undet  contracts  with  State 
Medicaid  ageicies.  We  are  basing  this 
addition  on  our  analysis  of  section 
1903(s)  of  theLjlct.  Under  section 
1903(s),  a  Stan  can  receive  no  FFP  for 
expenditures  f(>r  medical  assistance 
under  the  Statiej  plan  consisting  of  a 
designated  health  service  furnished  to 
an  individual  dn  the  basis  of  a  referral 
that  would  result  in  a  denial  of  payment 
for  the  service  imder  Medicare  if 
Medicare  coveoed  the  service  to  the 
same  extent  ai^id  under  the  same  terms 
and  conditions  as  under  the  State  plan. 
We  read  this  provision  to  mean  that  the 
Medicare-based  rules  in  section  1877 
must  be  applied  to  services  furnished 
under  a  State's  Medicaid  program  to 
determine  whe^i  a  referral  is  a 
"prohibited"  elite. 

Section  187;|b)(3)  excepts  from  the 
referral  prohibition  services  furnished  to 
enrollees  of  ceHain  "prepaid"  plans; 
however,  all  ojthe  entities  listed  in  that 
exception  proyMe  services  to  Medicare 
patients.  As  a  il^ult,  the  exception  for 
prepaid  arrangelnents  has  no  meaning 
for  physicians  who  wish  to  refer  in  the 
context  of  the  Medicaid  program.  In 


order  to  give  some  meaning  to  this 
provision  in  the  Medicaid  context, 
when  it  is  read  in  conjunction  with 
section  1903(s),  we  are  adding  an 
exception  for  services  furnished  by  the 
Medicaid  counterparts  of  the  Medicare 
managed  care  contracts  expressly 
referenced  in  section  1877(b). 

In  section  1877(b)(3).  Congress 
exempted  all  types  of  Medicare 
contracts  with  prepaid  managed  care 
health  plans.  We  propose  to  extend  this 
exemption  to  the  categories  of 
Medicaid-contracting  managed  care 
plans  analogous  to  those  exempted  for 
Medicare  in  section  1877(b)(3).  Like  the 
section  1876  Medicare  contracts 
exempted  under  section  1877(b)(3)(A). 
section  1903(m)  governs  Medicaid  HMO 
contracts  (specifically,  comprehensive 
risk  contracts),  and  requires  that 
contracting  HMOs  comply  with  the 
physician  incentive  plan  requirements 
in  section  1876(i)(8). 

The  type  of  Medicare  prepaid  health 
plan  exempted  under  section 
1877(b)(3)(B)  is  an  entity  with  a  less 
than  comprehensive  contract  (involving 
only  Part  B,  or  outpatient,  services) 
under  section  1833(a)(1)(A)  of  the  Act 
and  regulations  at  42  CFR  Part  417. 
Subpart  U.  These  entities  are  known  as 
"health  care  prepayment  plans" 
(HCPPs).  The  Medicaid  equivalent  of  a 
Medicare  HCPP  is  a  "prepaid  health 
plan."  or  PHP.  Uke  an  HCPP.  PHPs 
generally  contract  for  less  than  a 
comprehensive  range  of  services  (a  PHP 
can  also  be  a  nonrisk  comprehensive 
contract,  since  section  1903(m)  only 
governs  comprehensive  risk  contracts). 
Uke  HCPPs,  PHPs  are  not  subject  to  the 
full  range  of  requirements  that  HMOs 
must  satisfy  under  section  1876  or 
section  1903(m). 

Section  1877(b)(3)(C)  exempts  entiUes 
receiving  payment  on  a  prepaid  basis 
under  a  demonstration  project  under 
section  402(a)  of  the  Social  Security 
Amendments  of  1967  or  section  222(a) 
of  the  Social  Security  Amendments  of 
1972.  The  Medicaid  coimterpart  of 
section  402(a)  is  section  1115(a)  of  the 
Social  Security  Act.  Indeed,  several 
demonstration  projects  under  section 
402(a)  involving  Medicaid-eligible 
Medicare  beneficiaries  also  involve 
Medicaid  capitation  payments  under  the 
authority  in  section  1115(a).  We 
accordingly  are  proposing  to  exempt 
entities  receiving  payments  on  a  prepaid 
capitation  basis  under  a  demonstration 
project  under  section  1115(a)  of  the  Act. 

Finally,  in  order  to  cover  the  full 
range  of  Medicaid  managed  care 
contractors  paid  on  a  prepaid  basis,  as 
Congress  did  for  Medicare,  it  is  also 
necessary  to  exempt  "Health  Insuring 
Organizations"  (HIOs)  if  they  furnish  <3r 


arrange  for  services  as  a  managed  care 
contractor.  We  are  accordingly 
proposing  to  exempt  these  entities  as 
well. 

c.  Evolving  structures  of  integrated 
delivery  and  other  health  care  delivery 
systems 

As  described  above,  the  statute 
directly  excepts  from  the  referral 
prohibition  all  of  the  services  provided 
by  "prepaid"  entities  described  in 
section  1877(b)(3)  to  the  entities' 
enrollees.  We  realize  that  a  host  of 
organizations  and  integrated  systems  are 
not  specifically  excepted  imder  the 
statute,  so  the  services  they  provide  to 
Medicare  and  Medicaid  patients  may  be 
subject  to  the  referral  prohibition.  For 
example,  Medicare  may  provide 
secondary  coverage  to  patients  who 
participate  in  employer  group  health 
plans  and  are  treated  by  HMOs  that  do 
not  have  contracts  with  Medicare  or  are 
not  Federally  qualified.  Also,  there  are 
nontraditional  systems  that  use  both  fee- 
for-service  and  capitated  billing  and  are 
not  specifically  excepted  under  the  law. 
We  can  find  no  grounds  to  create  a 
blanket  exception  for  these 
arrangements;  we  see  no  guarantee  that 
these  "hybrid"  stiiictures  will  all  be  tree 
fix>m  any  risk  of  patient  or  program 
abuse. 

It  is  our  view  that  a  large  percentage 
of  the  new  and  evolving  structures  will 
continue  to  thrive  by  meeting  the 
exceptions  in  the  statute  and  in  this 
proposed  regulation.  For  example, 
entities  such  as  preferred  provider 
organizations  (PPOs)  and  physician 
hospital  organizations  (PHOs)  that  are 
not  excepted  under  section  1877(b)(3) 
normally  contract  with  physicians  to 
provide  services  to  the  organization's 
patients,  including  Medicare  or 
Medicaid  patients.  These  physicians  can 
continue  to  refer  Medicare  and 
Medicaid  patients  to  the  organization 
for  designated  health  services,  provided 
the  physicians'  arrangements  with  the 
organization  qualify  for  the  personal 
services  exception  in  section  1877(e)(3) 
(and  in  §  411.357(d)  of  this  proposed 
regulation). 

This  exception  provides,  among  other 
things,  that  the  arrangement  must  be  for 
at  least  1  year,  the  physician's 
compensation  must  be  based  on  fair 
market  value  and  cannot  reflect  the 
volume  or  value  of  the  physician's 
referrals,  except  as  allowed  under 
certain  physician  incentive  plans.  We 
have  defined  "fair  market  value"  in 
§411.351  to  allow  payment  that  is 
consistent  with  the  general  market  value 
of  the  services;  that  is,  the  compensation 
that  would  be  included  in  a  comparable 
service  agreement,  as  the  result  of  bona 
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fide  bargaining  between  well-informed 
parties,  at  fbe  time  the  agreement  takes 
place. 

If  a  physician  has  contracted  with  an 
organization  for  less  than  1  year,  the 
arrangement  could  meet  the  new  general 
exception  for  compensation 
arrangements  that  we  have  added  in 
§  411.357(1).  We  have  added  this  new 
exception  to  accommodate  the  many 
complex  arrangements  that  we  believe 
exist  between  physicians  and  entities,  as 
described  below  in  section  U.E.l.  Also, 
as  described  in  section  II.E.3,  we  have 
interpreted  the  "volume  or  value  of 
referrals"  standard  (one  of  the  standards 
in  the  personal  services  exception  and 
in  many  of  the  compensation-related 
exceptions)  in  a  manner  that  we  believe 
will  not  obstruct  physicians  who  are 
required  to  refer  for  certain  services 
within  a  network  when  the  entity 
furnishing  the  services  is  at  substantial 
financial  risk  for  their  cost.  In  section 
rv,  in  which  we  answer  questions  about 
the  law,  we  present  a  discussion  about 
physicians  who  have  contracted  with 
HMOs  or  other  prepaid  organizations, 
but  who  wish  to  refer  fee-for-service 
patients  to  the  HMO  or  to  other 
physicians  or  providers  who  are 
affiUated  with  the  HMO. 

d.  Designated  health  services  furnished 
under  a  demonstration  project  or  waiver 

We  propose  to  interpret  section  1877 
in  a  manner  that  we  beUeve  will  allow 
most  Medicare  or  Medicaid  patients  to 
continue  to  receive  designated  health 
services  under  demonstration  projects 
or  waivers.  Our  analysis  of  this  issue 
depends  upon  whether  the  organization 
is  paid  on  a  prepaid  basis  under  section 
1115(a)  of  the  Social  Seciuity  Act  or 
imder  one  of  the  demonstration 
authorities  specified  in  section 
1877(b)(3)(C). 

Prepaid  demonstration  contracts. 
Entities  receiving  payment  on  a  prepaid 
basis  under  section  402(a)  of  the  Social 
Security  Amendments  of  1967  or 
section  222  of  the  Social  Security 
Amendments  of  1972,  have  been 
exempted  from  the  referral  prohibition 
by  section  1877(b)(3)(C).  Entities 
receiving  payment  on  a  prepaid  basis 
under  a  Medicaid  demonstration  project 
under  section  1115(a)  of  the  Social 
Security  Act  would  be  exempt  under  the 
proposed  Medicaid  analogue,  as 
discussed  earlier  in  this  section. 

We  would  note  that  the  exemption  for 
Medicare  prepaid  demonstration 
contractors  extends  not  only  to 
demonstration  projects  initiated  by  the 
Secretary  imder  her  discretionary 
authority  in  sections  402(a)  and  222,  but 
to  all  demonstrations  that  incorporate  or 
rely  upon  section  402  authority, 


including  such  congressionally- 
mandated  demonstrations  as  the  PACE 
("Program  for  All-inclusive  Care  for  the 
Elderly")  demonstration  projects,  under 
which  a  public  or  non-profit  entity 
contracts  to  provide  comprehensive  care 
to  fitiil  elderly  Medicare  beneficiaries, 
including  dual  eligibles  who  have  been 
certified  for  skilled  nursing  facility  level 
care,  and  the  "Social  HMO"  (SHMO) 
demonstration  projects,  including  the 
ESRD  SHMO  demonsti^tion. 

Demonstration  projects  that  are  not 
prepaid.  If  a  demonstration  project  does 
not  involve  an  organization  receiving 
payments  on  a  prepaid  basis,  the 
Medicare  "prepaid"  exception  in 
section  1877(b)(3)(C)  and  the  Medicaid 
analogue  we  are  proposing  in  this  rule 
would  not  apply. 

We  believe  that  the  referral 
prohibition  applies  to  services  furnished 
under  a  demonstration  project  or  waiver 
that  does  not  qualify  imder  section 
1877(b)(3)(C)  or  the  Medicaid  prepaid 
demonstration  exception  proposed  in 
this  rule;  however,  the  Secretary  can 
exercise  authority  to  waive  or  otherwise 
alter  the  requirements  in  sections  1877 
or  1903(s).  For  example,  section  402(a) 
of  the  Social  Security  Amendments  of 
1967  permits  the  Secretary  to  conduct 
demonstrations  for  a  variety  of  purposes 
specified  in  section  402(a)(1)(A)  through 
(K)  (for  example,  to  test  whether 
changes  in  methods  of  reimbiursement 
and  payment  for  services,  or  covering 
additional  services,  would  have  the 
effect  of  increasing  efficiency  and 
economy  without  adversely  affecting 
quality).  Section  402(b)  of  these 
amendments  permits  the  Secretary  to 
waive  compliance  with  the 
requirements  of  the  Medicare  statute  for 
such  research,  insofar  as  these 
requirements  are  related  to 
reimbursement  or  payment.  We  have 
determined  that  the  requirements  in 
section  1877  constitute  requirements 
related  to  reimbursement  and  payment 
and  thus  may  be  waived  for  the  kind  of 
demonstration  project  described  above, 
when  there  are  no  prepaid  payments. 

In  the  Medicaid  context,  where  a 
demonstration  project  does  not  fall 
within  the  general  exception  proposed 
in  this  rule,  the  Secretary  has  the 
authority  under  section  1115(a)(2)  to 
consider  as  expenditures  under  the 
State  plan  costs  of  the  demonstration 
project  that  would  not  otherwise  be 
included  as  expenditures  imder  section 
1903,  to  the  extent  and  for  the  period 
prescribed  by  the  Secretary.  Hence, 
section  1115  could  allow  die  Secretary 
to  provide  to  a  State  the  FTP  that  would 
otherwise  be  precluded  under  section 
1903(s). 


D.  Exceptions  That  Apply  Only  to 
Ownership  or  Investment  Interests 

1.  Exception  for  Ownership  in  Publicly 
Traded  Securities 

To  qualify  for  the  securities  exception 
under  section  1877(c)(1),  the  statute 
originally  required  that  a  physician's  or 
family  member's  investment  had  to  be 
in  securities  "which  were  purchased  on 
terms  generally  available  to  the  public 
*  •  *."  (Emphasis  added.)  OBRA  "93 
amended  this  provision  to  require  that 
the  securities  be  those  "which  nioy  be 
purchased  on  terms  generally  available 
to  the  public."  (Emphasis  added.)  This 
amendnaent  went  into  effed. 
retroactively  to  January  1, 1992,  and  is 
reflected  in  the  August  1995  final  rule. 
We  did  not,  however,  interpret  this 
change  in  the  final  rule. 

We  believe  the  purpose  of  this 
exception  is  to  allow  physicians  or 
family  members  to  acquire  stock  in  large 
companies  if  the  transaction  does  not 
particularly  favor  the  physicians  over 
other  purchasers.  In  keeping  with  this 
purpose,  we  propose  to  interpret  "may 
be  purchased"  to  mean  that,  at  the  time 
the  physician  or  family  member  ' 
obtained  the  securities,  they  could  be 
purchased  on  the  open  market,  even  if 
the  physician  or  family  member  did  not 
actually  purchase  the  securities  on  those 
torms.  For  example,  the  physician  or 
family  member  may  have  inherited  the 
securities  or  otherwise  acquired  them 
without  actually  purchasing  them.  We 
have  reflected  this  interpretation  in 
§  411.356(a). 

Section  1877(c)(1)  also  requires  that 
the  securities  be  in  a  corporation  that 
had,  at  the  end  of  the  corporation's  most 
recent  fiscal  year,  or  on  average  during 
the  previous  3  fiscal  years,  stockholder 
equity  exceeding  $75,000,000.  In 
proposed  411.356(a)(2),  we  define 
stockholder  equity  as  the  difference  in 
value  between  a  corporation's  total 
assets  and  total  liabilities. 

2.  Exception  for  Hospital  Ownership 

Section  1877(d)(3)  excepts  designated 
health  services  "provided  by  a  hospital" 
(other  than  a  hospital  located  in  Puerto 
Rico)  if  the  referring  physician  is 
authorized  to  perform  services  at  the 
hospital,  and  the  ownership  or 
investment  interest  is  in  the  hospital 
itself  (and  not  merely  in  a  subdivision 
of  the  hospital).  We  believe  that  this 
exception  applies  only  to  designated 
health  services  that  are  furnished  by  a 
hospital,  and  not  to  services  furnished 
by  any  other  health  care  providers  the 
hospital  owns,  such  as  a  hospital-owned 
home  health  agency  or  SNF.  It  is  our 
view  that  services  "provided  by  a 
hospital"  corresponds  only  to  those 
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services  provi  ded  by  an  entity  that 
qualifies  as  e\  ''hospital"  under  the 
Medicare  conditions  of  participation. 
We  further  bepeve  that  section 
1877(d)(3)  cofers  any  "designated 
health  services"  provided  by  a  hospital, 
rather  than  just  "inpatient  or  outpatient 
hospital  services,"  because  hospitals 
can  provide  i^rvices  to  individuals  who 
are  neither  iiipatients  nor  outpatients 
(for  examplej  they  provide  laboratory 
services  to  oiijside  patients).  ' 

E.  Exception^  That  Apply  Only  to 
Compensatiof  Arrangements 

1.  A  new  exc^  }tion  for  all  compensation 
arrangements  hat  meet  certain 
standards 

Section  1877  of  the  Act  contains  a 
number  of  exceptions  to  the  referral 
prohibition  thit  apply  only  to 
compensation  larrangements.  Section 
1877(e)  conta(hs  eight  exceptions  to  the 
referral  prohibition  based  specifically 
on  various  kiids  of  compensation 
arrangements!  jand  these  are  reflected  in 
§411.357  of  the  August  1995  final  rule. 
If  a  physidan^J  (or  family  member's) 
arrangement  with  an  entity  falls  within 
one  of  the  cat^ories  covered  by  these 
exceptions,  aitd  the  arrangement  meets 
the  specific  ajiieria  listed  for  that 
category,  the  physician  is  not  prohibited 
from  making  oeferrals  to  the  entity. 

It  has  come  to  our  attention  that  the 
statutory  categories,  because  of  their 
specificity,  doj  tiot  encompass  some 
compensation!  Arrangements  even 
though  they  nj^y  be  common  in  the 
provider  community,  are  based  on  fair 
market  value  or  are  otherwise 
commercially  reasonable,  and  do  not 
reflect  the  volume  or  value  of  a 
physician's  re^l^ls.  For  example,  a 
physician  can  JQontinue  to  make  referrals 
to  an  entity  uiMer  section  1877(e)(8)(B) 
even  if  the  physician  purchases  items 
from  the  entity,  provided  the  items  are 
furnished  at  fair  market  value.  On  the 
other  hand,  the  law  does  not  exempt 
from  the  referral  prohibition  situations 
in  which  entities  purchase  items  from  a 
physician,  even!  if  the  purchase  price  is 
comparably  fair. 

In  light  of  thri  increase  in  recent  years 
of  integrated  delivery  systems,  and  the 
complex  natur^  of  financial 
arrangements  between  physicians  and 
entities,  it  is  oii^  view  that  any 
compensation  tirangements  that  are 
based  on  fair  v$lue,  and  that  meet 
certain  other  a(iteria.  should  be 
excepted.  TherMore,  we  are  proposing 
to  establish  a  naw  paragraph  (I)  in 
§  431.357  to  pr )  ride  an  additional 
exception  for  cotnpensation 
arrangements  under  the  authority  of 
section  1877(b)l|l).  This  provision 


allows  the  Secretary  to  establish 
exceptions  for  any  other  financial 
relationship  that  she  determines^ and 
specifies  in  regulations,  does  not  pose  a 
risk  of  program  or  patient  abuse.  To 
meet  this  requirement,  we  are  proposing 
an  exception  for  any  compensation 
arrangement  between  a  physician  (or 
immediate  family  member),  or  any 
group  of  physicians  (even  if  the  group 
does  not  qualify  as  a  group  practice)  and 
an  entity,  provided  the  arrangement 
meets  the  following  criteria,  which  we 
believe  by  their  terms  will  prevent 
program  or  patient  abuse.  Tha 
arrangement  must — 

•  Be  in  writing,  be  signed  by  the 
parties,  and  cover  only  identifiable 
items  or  services,  all  of  which  are 
specified  in  the  agreement; 

•  Cover  all  of  the  items  and  services 
to  be  provided  by  the"  physician  or 
immediate  family  member  to  the  entity 
or,  alternatively,  cross  refer  to  any  other 
agreements  for  items  or  services 
between  any  of  these  parties. 

•  Specify  the  time^me  for  the 
arrangement,  which  can  be  for  any 
period  of  time  and  contain  a  termination 
clause,  provided  the  parties  enter  into 
only  one  arrangement  covering  the  same 
items  or  services  during  the  course  of  a 
year.  An  arrangement  made  for  less  than 
1  year  may  be  renewed  any  nimiber  of 
times  if  the  terms  of  the  arrangement 
and  the  compensation  for  the  same 
items  or  services  do  not  change; 

•  Specify  the  compensation  that  will 
be  provided  under  the  arrangement, 
which  has  been  set  in  advance.  The 
compensation  must  be  consistent  with 
fair  market  value  and  not  be  determined 
in  a  manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  (as 
defined  in  §411.351),  payments  for 
referrals  for  medical  services  that  are 
not  covered  under  Medicare  or 
Medicaid,  or  other  business  generated 
between  the  parties: 

•  Involve  a  transaction  that  is 
commercially  reasonable  and  fiirthers 
the  legitimate  business  purposes  of  the 
parties;  and 

•  Meet  a  safe  harbor  under  the  anti- 
kickback  statute  or  otherwise  be  in 
compliance  with  the  anti-kickback 
provisions  in  section  1128B(b)  of  the 
Act. 

We  would  advise  the  parties  involved 
in  a  compensation  arrangement  to  use 
this  exception  if  they  have  any  doubts 
about  whether  they  meet  the 
requirements  in  the  other  exceptions 
listed  in  §411.357. 


their  immediate  family  members  receive 
compensation  in  the  form  of  incidental 
benefits  that  are  not  part  of  a  formal, 
written  agreement.  For  example,  a 
physician  might  receive  bw  samples  of 
certain  drugs  or  chemicab  from  a 
laboratory,  training  sessions  for  his  or 
her  staff  before  entering  into  an 
agreement  with  a  fadhty  that  furnishes 
a  designated  health  service,  or  training 
sessions  that  are  not  considered  part  of 
the  agreement.  Also,  a  provider  might 
furnish  a  physidan  witn  free  coffee 
mugs  or  note  pads.  We  are  exercising 
our  authority  under  section  1877(b)(4) 
to  create  a  new  exception  that  we 
believe  will  allow  physicians  or  their 
family  members  to  receive  de  minimis 
amounts  of  compensation,  without  a 
risk  that  the  compensation  will  result  in 
any  Medicare  procram  or  patient  abuse. 
We  have  drafted  the  exception,  which 
would  appear  at  §  411.357(k),  to  apply 
to  noncash  items  or  services.  Items 
cannot  include  cash  equivalents,  such 
as  gift  certificates,  stodcs  or  bonds,  or 
airhne  frequent  flier  miles.  We  propose 
to  Umit  the  exception  to  a  value  of  $50 
per  gift,  with  a  $300  per  year  aggregate. 
This  exception  would  apply  only  in 
situations  in  which  the  entity  providing 
the  compensation  makes  it  available  to 
all  similarly  situated  individuals, 
regardless  of  whether  these  individuals 
refer  patients  to  the  entity  for  services. 
In  addition,  any  compensation  a 
physidan  or  family  member  receives 
bom  an  entity  cannot  be  based  in  any 
way  on  the  volume  or  value  of  the 
physidan's  referrals.  We  believe  the 
criteria  for  this  exception,  by  their 
terms,  will  prevent  patient  or  program 
abuse. 


2.  A  new  exception  for  certain  forms  of 
"de  minimis"  compensation 

We  are  aware  that  there  are  a  number 
of  situations  in  which  physicians  or 


3.  The  "volume  or  value  of  refisrrals" 
standard 

Most  of  the  exceptions  in  the  law 
covering  specific  kinds  of  compensation 
arrangements  state  that  the 
compensation  involved  caimot  reflect 
the  volume  or  value  of  any  referrals. 
(We  have  included  a  similar  standard  in 
the  two  new  compensation  exceptions 
described  above.)  We  are  applying  our 
interpretation  of  that  standard  as  it 
appears  in  section  III.A.6  under  our 
discussion  of  the  criteria  a  group  of 
physidans  must  meet  to  qualify  as  a 
"group  practice."  In  that  section,  we 
describe  what  constitutes  a  "referral" 
for  purposes  of  the  "volimie  or  value" 
standard. 

The  volume  or  value  of  referrals 
standard  ap{>ears  in  the  exceptions  for 
the  rental  of  space  or  equipment,  bona 
fide  employment  relationships,  personal 
services  arrangements,  physidan 
recruitment,  isolated  transactions,  and 
group  practice  arrangements  with  a 


1700 


Federal  Register  /  Vol.  63,  No.  6  /  Friday,  January  9.  1998  /  Proposed  Rules 


hospital.  It  also  appears  in  the  definition 
of  "remuneration,"  which  excepts 
certain  payments  made  by  an  insurer  or 
self-insured  plan  to  a  physician  to 
satisfy  a  claim,  and  in  the  definition  of 
a  group  practice.  The  exceptions  for  the 
rental  of  office  space,  rental  of 
equipment,  personal  service 
arrangements,  and  group  practice 
arrangements  with  a  hospital  also  state 
that  the  compensation  cannot  reflect, 
directly  or  indirectly,  the  volume  or 
value  of  referrals  or  any  other  business 
generated  between  the  parties. 

It  is  our  view  that  Congress  intended 
to  except  arrangements  in  which  a 
physician  or  family  member  receives 
fair  market  compensation  for  providing 
a  particular  item  or  service.  We  believe 
Congress  may  not  have  wished  to  except 
arrangements  that  include  additional 
compensation  for  other  business 
dealings.  We  also  believe  that  it  woidd 
be  administratively  difficult  for  us  to 
sort  out,  from  a  particular  business 
arrangement,  different  strands  of 
payment  that  are  meant  to  compensate 
an  individual  for  things  other  than  the 
items  or  services  that  qualify  for  the 
exception.  In  sum,  we  believe  that  the 
"or  other  business  generated  between 
the  parties"  merely  clarifies  this 
concept. 

As  a  result  of  this  analysis,  we  are 
proposing  to  interpret  the  "volume  or 
value"  standard  that  appears  in  the 
compensation  exceptions  and  elsewRere 
as  a  standard  that  uniformly  is  meant  to 
cover  (and  thus  exclude  from  an 
exception)  other  business  generated 
between  the  parties.  We  are  doing  so 
under  our  authority,  in  each  of  the 
compensation  exceptions  and  under  the 
definitions,  to  add  other  requirements 
that  we  may  impose  by  regulation  as 
needed  to  protect  against  patient  and 
program  abuse.  If  a  party's 
compensation  contains  payment  for 
other  business  generated  between  the 
parties,  we  would  expect  the  parties  to 
separately  determine  if  this  extra 
payment  flails  within  one  of  the 
exceptions. 

The  volume  or  value  standard  also 
varies  from  exception  to  exception  in 
terms  of  simply  precluding 
compensation  that  takes  into  account 
the  volume  or  value  of  referrals,  as 
opposed  to  not  taking  into  account, 
directly  or  indirectly,  the  volume  or 
value  of  referrals.  We  regard  these 
provisions  as  essentially  equivalent, 
since  we  believe  not  accounting  for 
referrals  can  be  interpreted  as  not 
accoimting  for  them  in  any  way. 

We  have  been  asked  whether  an 
arrangement  fails  to  meet  the  "volume 
or  value"  of  referrals  standard  only  in 
situations  in  which  a  physician's 


payments  bora  an  entity  fluctuate  in  a 
manner  that  reflects  referrals.  It  is  our 
view  that  an  arrangement  can  also  fail 
to  meet  this  standard  in  some  cases  - 
when  a  physician's  payments  from  an 
entity  are  stable,  but  predicated,  either 
expressly  or  otherwise,  on  the  physician 
making  referrals  to  a  particiilar  provider. 
For  example,  a  hospital  might  include 
as  a  condition  of  a  physician's 
employment  the  requirement  that  the 
physician  refer  only  within  the 
hospital's  own  network  of  ancillary 
service  providers,  such  as  to  the 
hospital's  own  home  health  agency.  We 
believe  that  in  these  situations,  a 
physician's  compensation  reflects  the 
volume  or  value  of  his  or  her  referrals 
in  the  sense  that  the  physician  will 
receive  no  future  compensation  if  he  or 
she  fails  to  refer  as  required. 

However,  we  do  not  intend  to 
include,  in  this  interpretation,  situations 
in  which  physicians  are  not  required  to 
refer  within  the  entity's  network,  but 
choose  to  on  their  own.  Nor  do  we 
believe  the  volimie  or  value  standard  is 
violated  in  those  situations  in  which 
physicians  refer  patients  within  a 
network  at  the  patients'  own  request, 
rather  than  imder  an  entity's  mandate, 
even  if  the  entity  has  encouraged 
patients  to  remain  within  the  network 
through  various  incentives. 

In  addition,  we  do  not  believe  that  an 
arrangement  affects  the  voliune  or  value 
standard  for  any  designated  health 
services  a  physician  is  required  to  refer 
within  a  network,  provided  the  entity 
itself  is,  through  a  risk  sharing 
arrangement,  at  substantial  financial 
risk  for  the  cost  or  utilization  of  items 
or  services  that  die  entity  is  obligated  to 
provide.  In  these  situations,  we  believe 
the  requirement  that  a  physician  refer 
within  the  network  addresses  the  issue 
of  where  a  physician  must  refer,  rather 
than  whether  the  physician  is 
encouraged  or  discouraged  from  making 
a  referral  (resulting  in  under  or 
overutilization). 

4.  The  commercial  reasonableness 
standard 

A  number  of  the  compensation- 
related  exceptions  in  section  1877(e) 
include  the  requirement  that 
remuneration  provided  under  an 
agreement  "would  be  commercially 
reasonable"  even  if  no  referrals  were 
made  between  the  parties.  We  are 
interpreting  "commercially  reasonable" 
to  mean  that  an  arrangement  appears  to 
be  a  sensible,  prudent  business 
agreement,  from  the  perspective  of  the 
particular  parties  involved,  even  in  the 
absence  of  any  potential  referrals. 


5.  The  Secretary's  authority  to  create 
additional  requirements 

Several  of  the  statutory  exceptions 
(particularly  the  compensation-related 
exceptions)  permit  the  Secretary  to 
impose  additional  conditions  if  the 
conditions  are  needed  to  protect  against 
program  or  patient  abuse.  In 
promulgating  these  regulations,  the 
Secretary  has  taken  into  account  the  fact 
that  many  of  the  excepted  arrangements 
are  also  subject  to  the  Medicare  and 
Medicaid  anti-kickback  statute.  The 
Secretary  believes  that  the  proposed 
regulatory  exceptions,  in  conjunction 
with  the  independent  requirements  of 
the  anti-kickback  statute,  are  such  that 
in  most  cases  no  additional  conditions 
are  necessary  at  this  time  to  protect 
against  program  or  patient  abuse  (we 
have  included  in  this  proposed 
regulation  several  specific  new 
requirements  that  we  believe  are 
necessary).  However,  with  respect  to 
those  exceptions  for  which  the  Secretary 
has  authority  to  impose  additional 
requirements,  the  Secretary  invites 
comments  from  interested  parties  on 
whether  additional  conditions  are 
necessary  and  if  so,  what  conditions 
would  be  appropriate. 

6.  Exception  for  bona  fide  employment 
relationships 

Section  1877(e)(2)  excepts  from  a 
"compensation  arrangement"  any 
amount  paid  by  an  employer  to  a 
physician  (or  immediate  family 
member)  who  has  a  bona  fide 
employment  relationship  for  the 
provision  of  services  if  the  employment 
arrangement  meets  certain  standards 
(these  appear  in  §411.357(c)^.  One 
standard  specifies  that  remimeration 
under  the  employment  cannot  be 
determined  in  a  manner  that  takes  into 
account  (directly  or  indirectly)  the 
volume  or  value  of  referrals  by  the 
referring  physician.  Nonetheless,  this 
exception  specifically  allows 
remuneration  in  the  form  of  a 
productivity  bonus  based  on  services 
performed  peraonally  by  the  physician 
or  an  immediate  family  member.  Thus, 
under  the  terms  of  the  statute,  physician 
or  family  member  employees  can 
receive  payments  based  on  any  work 
they  actually  personally  perform, 
including  designated  health  services 
that  a  physician  refers  to  him  or  herself. 
Under  such  a  scheme,  the  more  a 
physician  self-refers,  the  more  profit  he 
or  she  will  make. 

Because  we  regard  this  provision  as 
an  open-ended  invitation  for  physicians 
to  generate  self-referrals  for  designated 
health  services,  we  are  proposing  to 
equalize  this  provision  with  the  one 
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allowing  productivity  bonuses  under 
the  definition  of  a  group  practice  in 
section  1877jrti)(4)(B)(i).  This  provision 
allows  grouff  practices  to  pay  members 
a  productivi^  bonus  only  if  the  bonus 
is  not  directly  related  to  the  volume  or 
value  of  a  physician's  own  referrals.  We 
are  equalizing  the  provisions  in  this 
regard  under!the  authority  in  section 
1877(e)(2)(Dj.!  which  allows  the 
Secretary  to  iihpose  by  regulation  other 
requirements  as  are  need^  to  protect 
against  patient  or  program  abuse. 
Without  thisiohange,  we  believe  that 
physicians  h^ve  an  incentive  to 
overutiUze  designated  health  services, 
since  they  can  be  compensated  directly 
for  every  self  leferral  they  make. 

We  would  like  to  point  out  that 
because  we  nave  interpreted  the  concept 
of  a  "referral  I  [to  involve  only  a  "^ 

physician's  requests  for  designated 
health  services  covered  under  Medicare 
or  Medicaid^Jhe  new  requirement  will 
in  no  way  a£ret:t  a  physician's  ability  to 
receive  a  productivity  bonus  for  any 
nondesignateq  health  services  or 
noncovered  siakvices  he  or  she  refers  or 
performs,  or  d^ignated  health  services 
lefiBrred  by  another  physician. 

The  bona  fide  employment  exception 
does  not,  by  its  terms,  allow  for  indirect 
compensation  based  on  profit  sharing 
and  productivity  bonuses  for  a 
physician's  "incident  to"  services.  The 
group  practice  definition  does  allow  for 
such  compenMtion.  We  do  not  believe 
that  we  can  eqiialize  the  provisions  in 
this  regard,  since  it  is  our  view  that 
there  are  situations  in  which 
compensating  a  physician  even 
indirectly  for  ^s  or  her  self  referrals 
could  encourage  overutilization  and 
abuse. 

7.  Exception  fp  r  personal  services 
arrangements  i 

Section  187pte)(3)  excepts  fit)m  the 
referral  prohibition  situations  involving 
remuneration  ftom  an  entity  under  a 
personal  services  arrangement  if  certain 
criteria  are  mdt  The  statute  does  not 
specify  to  whqm  the  remuneration  must 
be  paid  or  for  Vfhat  kinds  of  services, 
although  we  believe  the  services  must 
be  "personal  services." 

One  of  the  criteria  for  this  exception 
requires  that  the  arrangement  cover  all 
of  the  servicesjljo  be  furnished  to  the 
entity  by  the  referring  physician  or  an 
immediate  family  member  of  the 
physician.  Therefore,  we  are 
interpreting  this  exception  as  covering 
services  fumisbed  by  these  individuals. 
We  beUeve  there  is  nothing  in  the 
statute  to  precl|4de  a  physician  or  family 
member  firom  Mving  personal  services 
arrangements  with  several  entities.  (For 
example,  a  physician  might  have  a 


contract  to  serve  as  a  hospital's  medical 
director  and  another  contract  with  an 
unrelated  group  practice  to  perform 
surgery.)  However,  the  statute  does 
appear  lb  require,  in  section 
1877(e)(3)(A)(U),  that  an  excepted 
arrangement  with  one  entity  cover  all  of 
the  services  to  be  provided  by  the 
physician  (or  family  member)  to  that 
entity. 

We  are  aware  that  at  times  it  will  not 
be  logical  for  all  of  a  physician's  or 
family  member's  contracts  for  personal 
services  to  be  in  one  agreement. 
However,  we  are  also  aware  that  entities 
have  used  multiple  contracts,  at  times, 
in  devising  schemes  to  reward 
physicians  for  their  referrals.  In  order  to 
provide  physicians  and  entities  with 
more  flexibility  than  the  statutory 
requirement  that  all  services  appear  in 
one  agreement,  we  propose  to  allow 
multiple  agreements,  provided  that  the 
agreements  each  meet  all  of  the 
requirements  described  in  section 
1877(e)(3)  and  all  separate  agreements 
between  the  entity  and  the  physician 
and  the  entity  and  any  family  members 
incorporate  each  other  by  reference.  We 
base  our  proposal  on  section  1877(b)(4), 
which  allows  the  Secretary  to  specify,  in 
regulations,  an  exception  for  any  other 
financial  relationship  that  she 
determines  does  not  pose  a  risk  of 
patient  or  program  abuse.  In  this  case, 
because  all  excepted  agreements  will  be 
subject  to  the  fair  market  value  and 
other  standards,  and  because  each 
agreement  will  make  us  aware  of  all 
other  agreements,  we  see  no  potential 
risk  for  abuse. 

h  is  our  view  that  "personal  services" 
are  not  simply  the  generic  Medicare 
services  (which  are  defined  in  §  400.202 
to  include  "items")  but  are  services  of 
any  kind  performed  personally  by  an 
individual  for  an  entity  (but  not 
including  any  items  or  equipment).  We 
are  using  the  broader,  more  common 
notion  of  what  constitutes  a  "service" 
based  on  the  fact  that  all  kinds  of 
business  relationships  can  trigger  the 
referral  prohibition;  hence,  the 
exception  should  be  read  to  apply  to 
business-oriented  services  in  general. 

We  are  also  interpreting  the  exception 
to  mean  that  the  physician  or  family 
member  can  actually  perform  the 
services,  or  that  these  individuals  can 
enter  into  an  agreement  to  provide  the 
services  through  technicians  or  others 
whom  they  employ.  A  physician  or 
family  member  cannot,  though,  include 
equipment  or  other  items  as  part  of  an 
excepted  personal  services  arrangement. 
For  example,  if  a  hospital  contracts  with 
a  nephrologist  to  provide  dialysis 
services  to  its  patients,  the  physician 
could  have  a  personal  services 


arrangement  with  the  hospital  even  if 
the  dialysis  services  are  actually 
furnished  by  technicians  whom  the 
physician  employs.  However,  if  the 
physician  also  provides  dialysis 
equipment  to  the  hospital,  this 
arrangement  would  have  to  separately 
meet  the  exception  for  the  rental  of 
equipment  in  section  1877(e)(1),  since 
we  do  not  regard  items  or  equipment  as 
"personal  services." 

The  personal  services  exception 
specifies  that  compensation  under  an 
arrangement  cannot  be  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties. 
However,  this  requirement  is  quahfied 
to  allow  compensation  to  reflect  these 
under  certain  situations  in  which  there 
is  a  physician  incentive  plan  between  a 
physician  and  an  entity.  We  would  like 
to  emphasize  that  the  physician 
incentive  plan  aspect  of  section    ' 
1877(e)(3)  applies  only  in  the  context  of 
personal  services  arrangements,  and  not 
to  any  other  compensation 
arrangements. 

"Physician  incentive  plans"  are 
defined  in  section  1877(e)(3)(B)(ii)  as 
certain  compensation  arrangements 
between  an  entity  and  a  physician  or 
physician  group.  We  have  defined  a 
physician  group  for  purposes  of  the 
physician  incentive  rules  more  broadly 
than  a  group  practice  under  section 
1877,  so  that  a  group  practice  is  a  subset 
of  physician  groups.  (A  final  rule  with   ■ 
comment  period  governing  physician 
incentive  plans  was  published  on  March 
27, 1996.  at  61  FR  13430.  This  rule  was 
amended  on  December  31. 1996,  at  61 
FR  69034.) 

A  physician  incentive  plan  is  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  .that  may  directly  or  indirectly 
have  the  efiect  of  reducing  or  limiting 
services  provided  with  respect  to 
individuals  enrolled  with  the  entity.  We 
believe  that  the  incentive  plan 
qualification  applies  only  when  the 
entity  paying  the  physician  or  physician 
group  is  the  kind  of  entity  that  enrolls 
its  patients,  such  as  a  health 
maintenance  organization.  Section 
1877(b)(3),  the  exception  for  prepaid 
plans,  does  exempt  from  the  referral 
prohibition  almost  all  designated  health 
services  provided  by  these  entities  to 
Medicare  patients  who  are  enrollees.  In 
addition,  this  regulation  proposes  to 
exempt  services  provided  to  Medicaid 
patients  by  analogous  kinds  of  entities 
(see  our  discussion  of  this  issue  earlier 
in  this  preamble).  Nonetheless,  the 
personal  services  exception,  with  its 
physician  incentive  aspect,  is  still  a 
viable  exception.  This  exception  could 
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apply,  for  example,  to  situations  in 
which  a  physician  refers  a  fee  for 
service  patient  covered  under  Medicare 
to  an  HMO  when  he  or  she  also  has  a 
contract  to  provide  services  to  the 
HMO's  enrollees.  The  physician's 
contract  with  the  HMO  is  an  underlying 
financial  relationship  and,  in  order  for 
the  physician  to  refer  fee-for-service 
patients  to  the  HMO,  the  financial 
relationship  must  meet  an  exception.  In 
order  to  qualify  for  the  personal  services 
exception,  the  physician's  payments 
from  the  HMO  for  treating  HMO 
enrollees  cannot  vary  with  the  volume 
or  value  of  his  or  her  referrals,  except 
under  a  physician  incentive  plan,  as 
described  in  section  1877(e)(3)(B). 

The  personal  ser.  ices  exception  in 
section  1877(e)(3)  as  a  whole  is  silent 
about  to  whom  an  entity  must  be  paying 
remuneration  or  with  whom  it  must 
have  an  arrangement.  As  a  result,  we  are 
interpreting  the  personal  services 
exception  to  apply  to  situations  in 
which  an  entity  has  an  arrangement 
with  either  an  individual  physician  (or 
family  member)  or  a  group  practice  to 
provide  personal  services.  For  example, 
a  hospital  could  use  the  exception  if  it 
contracts  with  a  group  practice  for 
purposes  of  having  group  members 
serve  as  the  hospital's  staff. 

8.  Exception  for  remuneration  unrelated 
to  the  provision  of  designated  health 
services 

Section  1877(e)(4)  provi4es  for  an 
exception  for  remuneration  that  is 
provided  by  a  hospital  to  a  physician  if 
the  remuneration  r'.oes  not  relate  to  the 
provision  of  designated  health  services. 
(As  we  have  noted  earlier  in  this 
preamble,  this  exception  does  not  apply 
to  remuneration  from  entities  other  than 
hospitals,  nor  does  it  apply  to  payments 
to  a  physician's  family  members.)  We 
are  interpreting  this  provision  to  except 
any  remuneration  that  is  completely 
unrelated  to  the  furnishing  of 
designated  health  services.  By  this  we 
mean  that  the  parties  must  be  able  to 
demonstrate  that  the  remuneration  does 
not  in  any  direct  or  indirect  way  involve 
these  services,  and  that  the 
remuneration  in  no  way  reflects  the 
volume  or  value  of  a  physician's 
referrals  for  designated  health  services. 
If  a  physician  is  receiving  payments 
from  a  hospital  that  appear  to  be 
inordinately  high  for  an  "unrelated" 
item  or  service  and  is  also  making 
referrals  to  the  hospital  for  designated 
health  services,  we  will  presume  that 
the  overpayments  relate  to  the 
designated  health  services  because  they 
reflect  the  volume  or  value  of  the 
physician's  referrals. 


On  the  other  hand,  we  realize  there 
can  be  situations  in  which  a  hospital's 
payments  are  completely  unrelated  to 
the  provision  of  designated  health 
services.  For  example,  a  teachings 
hospital  might  pay  a  physician  rental 
payments  for  his  or  her  house  in  order 
to  use  the  house  as  a  residence  for  a 
visiting  faculty  member.  If  the  parties 
involved  can  demonstrate  that  the  rental 
pa)mients  are  based  on  fair  market  value 
and  in  no  way  reflect  the  physician 
owner's  referrals  to  the  hospital,  we 
believe  this  exception  would  apply. 
Similarly  a  physician  might  receive 
compensation  for  teaching  or  for 
providing  an  entity  with  general 
utilization  review  or  administrative 
services. 

We  do  not  intend  to  apply  this 
exception  in  any  situation  involving 
remuneration  that  might  have  a  nexus 
with  the  provision  of,  or  referrals  for,  a 
designated  health  service.  For  example, 
if  a  hospital  pays  a  physician  to  supply 
a  heart  valve  that  the  physician  has 
perfected,  we  believe  that  the  exception 
does  not  apply.  It  Is  our  position  that 
the  physician  is  receiving  payment  for 
an  item  that  will  likely  be  used  by  the 
hospital  in  furnishing  inpatient  hospital 
services,  which  are  a  designated  health 
service.  Similarly,  if  a  hospital  pays  for 
a  physician's  malpractice  insurance  or 
other  general  costs  to  enable  the 
physician  to  provide  a  designated  health 
service,  such  as  radiology,  the  payments 
are  related  to  furnishing  a  designated 
health  service.  Nonetheless,  these 
financial  relationships  could  still  be 
excepted  under  one  of  the  statutory 
exceptions  or  under  the  new  exception 
we  would  include  in  §431.357(1),  which 
covers  any  compensation  arrangement 
that  meets  certain  criteria. 

9.  Exception  for  a  hospital's  payments 
for  physician  recruitment 

Section  1877(e)(5)  includes  an 
exception  for  remuneration  provided  by 
a  hospital  to  an  individual  physician  to 
induce  the  physician  to  relocate  to  the 
geographic  area  served  by  the  hospital 
in  order  to  be  a  member  of  the  medical 
staff  of  the  hospital.  We  believe  that  the 
terms  of  the  statute  dictate  that  this 
exception  applies  just  to  those 
situations  in  which  a  physician  resides 
outside  the  geographic  area  and  must 
actually  relocate  in  order  to  join  the 
hospital's  staff. 

We  considered  a  number  of  ways  to 
define  the  concept  of  a  hospital's 
"geographic  area."  including  mileage 
requirements  or  the  likelihood  that  the 
physician  would  be  able  to  bring 
patients  along  when  he  or  she  relocates. 
Because  we  believe  that  what 
constitutes  a  hospital's  "geographic 


area"  may  depend  on  a  variety  of 
circumstances,  we  are  specifically 
soliciting  comments  on  how  to  define 
this  term. 

If  a  hospital  makes  recruitment 
payments  to  physicians  who  are  living 
in  the  hospital's  geographic  area  (for 
example,  to  retain  residents)  or  to  a 
group  practice  that  intends  to  employ 
the  physician  and  contracts  with  the 
hospital,  these  payments  might  be 
excepted  under  the  new  compensation- 
related  exception  that  we  have  included 
in  §431.357(1). 

10.  Exception  for  certain  group  practice 
arrangements  with  a  hospital 

Under  section  1877(e)(7),  this 
exception  applies  to  only  a'  limited 
number  of  arrangements;  that  is, 
arrangements  that  began  before 
December  19, 1989,  and  have  continued 
in  effiect  without  interruption  since  that 
date.  We  are  interpreting  this  provision 
to  mean  that  the  arrangement  between 
the  hospital  and  the  specific  group 
practice  must  have  been  in  effect  within 
the  timefi^me  specified  in  the  statute. 
However,  we  realize  that  most 
agreements  do  not  remain  static  over 
time.  As  a  result,  it  is  our  view  that  this 
criterion  may  still  be  met,  even  if  the 
agreement  between  the  parties  has 
changed  over  time  so  that  it  covers 
different  services  or  so  that  the  services 
are  provided  by  different  individyals 
within  the  same  group  practice. 

We  also  intend  in  this  provision  to 
make  an  editorial  change  that  we 
believe  removes  an  ambiguity  in  the 
statutory  language.  Existing 
§  411.357(h)(2)  states  "[tjhe  arrangement 
began  before  December  19. 1989,  and 
has  continued  in  effect  without 
interruption  since  then."  Upon  closer 
consideration,  we  believe  that  "since 
then"  is  ambiguous.  (Does  it  mean  since 
the  actual  date  before  December  19, 
1989  on  which  the  arrangement  began, 
or  does  it  mean  since  December  19, 
1989?)  We  believe  that  by  revising  this 
provision  to  read*"(tlhe  arrangement 
began  before,  and  has  continued  in 
effect  without  interruption  since, 
December  19, 1989,"  we  have  provided 
a  reasonable  interpretation  that  removes 
this  ambiguity. 

Section  1877(e)(7)(A)(ii)  requires  that, 
with  respect  to  the  designated  health 
services  covered  under  the  arrangement, 
substantially  all  of  the  services 
furnished  to  patients  of  the  hospital  are 
furnished  by  the  group  under  the 
arrangement.  We  believe  this  standard 
means  that  whatever  portion  of  a 
particular  designated  health  service  the 
agreement  covers,  the  group  must 
actually  provide  "substantially  all"  of 
that  portion.  For  example,  if  the  group 
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at  fair  market 
to  interpret 
mean  any  kin 
a  physician  m: 
including 


has  agreed  to  provide  35  percent  of  a 
hospital's  laboratory  services,  the  group 
must  actually  provide  a  substantial  part 
of  this  percentage. 

In  keeping  With  our  interpretation  of 
the  tenn  "substantially  all"  in  other 
parts  of  section  1877,  we  are 
interpreting  that  term  here  as  being  75 
percent  of  all  tlie  services  at  issue. 

11.  Exception  {fbr  payments  by  a 
physician  for  Jtbms  and  services 

Section  1877(e)(8)  excepts  payments 
that  a  physician  makes  to  a  laboratory 
in  exchange  for  clinical  laboratory 
services  (we  haye  discussed  this 
provision  in  some  detail  in  section 
III.A.8  of  this  pteamble).  In  addition,  the 
statute  excepts  payments  that  a 
physician  makes  to  any  entity  for  other 
items  or  servicias  if  these  are  furnished 
[ue.  We  are  proposing 
items  or  services"  to 
items  or  services  that 

Eurchase.  but  not 
iboratory  services  or 
those  specifically  listed  under  the  other 
compensation  Receptions.  For  example, 
we  do  not  believe  that  Congress  meant 
for  the  "items  pf  services"  exception  to 
cover  a  rental  agreement  as  a  service 
that  a  physician  might  purchase,  when 
it  has  already  included  in  the  statute  a 
specific  rental  exception,  with  specific 
standards,  in  sf^on  1877(e)(1). 

F.  The  Reportih^  Requirements 

1.  Which  financial  relationships  must  be 
reported  !  \ 

Under  sectioM  1877(f>.  each  entity 
providing  Medjtare-covered  services 
must  provide  t^^  Secretary  with 
information  concerning  the  entity's 
ownership,  investment,  and 
compensation  arrangements,  including 
the  names  and  UPINs  (unique  physician 
identification  numbers)  of  all  physicians 
with  an  ownership  or  investment 
interest  (as  desdibed  in  section 
1877(a)(2)(A))  in  the  entity  or  with  a 
compensation  arrangement  (as 
described  in  section  1877(a)(2)(B))  with 
the  entity,  or  wbose  immediate  relatives 
have  such  a  reUtionship.  The 
information  mii^  be  provided  in  such 
form,  manner,  and  at  such  times  as  the 
Secretary  spedfiiss. 

Section  411.381  currently  states  that 


entities  must  s 
information  on 


imit  the  required 
HCFA-prescribed  form 
within  the  time|period  specified  by  the 
servicing  carriet'or  intermediary. 
Entities  are  given  at  least  30  days  fit>m 
the  date  of  the  request  to  provide  the 
information.  Thereafter,  entities  must 
provide  updated  information  within  60 
days  bom  the  date  of  any  change  in  the 
submitted  inforn  lation. 


At  this  time,  we  are  still  developing 
a  procedure  for  implementing  the 
reporting  requirements  and  plan  to 
notify  affected  parties  about  the 
procedure  at  a  later  date.  Until  that 
time,  physicians  and  entities  are  not 
required  to  report  to  us.  In  addition,  we 
are  aware  that  the  60  day  timeframe  for 
updated  information  could  be  onerous, 
especially  for  large  entities  that  must 
collect  information  about  their 
employees,  owners,  and  contractors  and 
who  would  then  have  to  update  that 
information  approximately  every  two 
months.  As  a  result,  we  are  proposing  to 
modify  §  411.361  to  require  that  entities 
report  to  us  once  a  year  on  all  of  the 
changes  that  have  occurred  in  the 
previous  12  months. 

Under  the  reporting  regulation  in 
§  411.361(d),  a  "reportable  financial 
relationship"  is  any  ownership  or 
investment  interest  or  any 
compensation  arrangement,  as  described 
in  section  1877  of  the  Act.  Under 
section  1877(a)(2),  a  financial 
relationship  of  a  physician  (or  family 
member)  with  an  entity  is  defined  as  an 
ownership  or  investment  interest  in  the 
entity,  except  as  provided  in  subsections 
(c)  and  (d),  or  a  compensation 
arrangement  between  the  physician  (or 
family  member)  and  the  entity,  except 
as  provided  in  subsection  (e). 
Subsections  (c)  and  (d)  contain  lists  of 
ownership  interests  that  "shall  not  be 
considered  to  be  an  ownership  or 
investment  interest  described  in 
subsection  (a)(2)(A)."  Subsection  (e) 
contains  a  list  of  arrangements  that  are 
not  to  be  considered  as  "compensation 
arrangements  described  in  (aK2)(B)." 
Thus,  entities  must  only  report  their 
OMmership  or  investment  interests,  or 
compensation  arrangements,  if  these 
relationships  do  not  meet  the  exceptions 
in  subsections  (c).  (d),  or  (e)  of  section 
1877.  However,  if  an  entity's  financial 
relationship  is  excepted  under 
subsection  (b)  of  section  1877  (which 
contains  exceptions  for  physician 
services,  in-office  ancillary  services, 
services  furnished  under  certain  prepaid 
plans,  or  other  new  exceptions  included 
by  the  Secretary)  the  entity  must  still 
report. 

As  the  rule  reads  now,  an  entity  can 
decide  that  it  is  excepted  under  (c),  (d), 
or  (e)  and  not  report  any  data.  As  a 
result,  we  will  have  no  opportunity  to 
scrutinize  the  entity's  afrangements  to 
see  if  its  assessment  is  correct.  We 
believe  that  the  statute  allows  us  to 
gather  a  broader  scope  of  data.  We  base 
this  interpretation  on  the  opening 
paragraph  in  section  1877(0.  which 
states  that  each  entity  providing  any 
covered  items  or  services  for  which 
payment  may  be  made  under  Medicare 


shall  provide  the  Secretary  "with  the 
information"  concerning  the  entity's 
ownership,  investment,  and 
compensation  arrangements,  including 
the  names  and  UPINs  of  all  physicians 
with  an  ownership  interest  (as  described 
in  (a)(2)(A)),  or  with  a  compensation 
arrangement  (as  described  in  (a)(2)(B)). 
Thus,  we  believe  the  sUtute  allows  us 
to  gather  any  data  on  financial 
relatimiships.  including,  but  not 
necessarily  limited  to,  relationships  for 
which  there  are  no  exceptions  imder 
(a)(2)(A)  or  (B).  Therefore,  we  are 
proposing  to  amend  the  rule,  at 
§  411.361(d),  to  reflect  our  authority  to 
ask  for  a  broader  scope  of  information 
than  the  regulation  currently  allows. 

A  number  of  entities  have  pointed  out 
to  us  that  the  amounts  of  data  they  are 
required  to  report  under  the  statute  will, 
in  some  circumstances,  be 
overwhehning  and  f>erhaps  almost 
impossible  to  acquire.  In  addition,  if  we 
require  every  entity  that  is  sub)ect  to  the 
referral  rules  to  report  on  every  financial 
relationship,  excepted  or  not,  the 
administrative  burden  could  be 
enormous.  For  example,  a  large 
publicly-held  enterprise  would  be 
required  to  report  (and  hence  retain 
records  doaunenting)  all  of  its  owners 
who  are  physicians,  all  owners  who  are 
relatives  of  physicians,  all  physicians 
with  whom  it  has  compensation 
arrangements  of  any  kind,  and  all 
relatives  of  physicians  with  whom  it  has 
compensation  arrangements. 

A  publicly  traded  corporation  with 
thousands  of  stockholders  may  find  it 
extremely  difficuh  to  idoatify  all  of  its 
ownere  and  their  relatives,  and  to 
identify  whidi  of  these  owners  and 
relative  are  physicians.  In  addition, 
such  a  corporation  could  be  owned  by 
mutual  funds  which  in  tiun  have 
hundreds  of  thousands  of  additional 
ownere,  some  of  whom  may  be 
physicians  or  have  relatives  who  are 
physicians.  In  order  to  make  the 
reporting  requirements  more 
manageable,  we  intend  to  develop  a 
'streamlined  "reporting"  system  that 
does  not  require  entities  to  retain  and 
submit  large  quantities  of  data. 
However,  we  believe  that  entities 
should  retain  enough  records  to 
demonstrate,  in  the  event  of  an  audit, 
that  they  have  correctly  determined  that 
particular  relationships  are  excepted 
under  the  law. 

We  are  proposing  to  limit  the 
information  that  an  entity  must  acquire, 
retain  and,  at  some  later  point,  possibly 
submit  to  us.  We  would  include  only 
those  records  covering  information  that 
the  entity  knows  or  should  know  about, 
in  the  course  of  prudently  conducting 
business,  including  records  that  the 
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entity  is  already  required  to  retaiu  to 
meet  Internal  Revenue  Service  and 
Secuirities  and  Exchange  Commission 
rules,  and  other  rules  under  the 
Medicare  or  Medicaid  programs.  We  are 
circumscribing  these  records  under  the 
Secretary's  discretion  in  section  1877(f) 
to  ask  entities  to  provide  information  in 
such  form,  manner,  and  at  such  times  as 
the  Secretary  specifies.  When  we 
develop  a  form  for  reporting  ir  formation 
to  us,  we  plan  to  Hrst  publish  it  as  a 
proposed  notice  in  order  to  receive 
public  comment.  If  we  later  find  that 
this  plan  is  inadequate  and  elect  to 
change  the  scope  of  the  requirement,  we 
will  provide  entities  with  adequate 
notice  to  comply.  We  speciHcatly  solicit 
comments  on  this  proposal. 

2.  What  entities  outside  the  United 
States  must  report 

Section  1877(f)  states  that  the 
reporting  requirements  do  not  apply  to 
designated  health  services  furnished 
outside  the  United  States.  The  reporting 
requirements  in  general  apply  to  each 
entity  furnishing  services  covered  under 
Medicare,  and  not  )ust  to  those 
furnishing  designated  health  services. 
Arguably,  then,  the  statute  relieves  an 
entity  from  the  reporting  requirements 
involved  when  it  furnishes  designated 
health  services,  but  not  when  it 
furnishes  other  covered  services. 
Because  We  believe  that  referrals  for 
designated  health  services  are  the  focus 
of  section  1877,  and  because  Medicare 
covers  only  a  limited  number  of  services 
when  they  are  furnished  outside  of  the 
United  States,  we  are  interpretkig 
secticm  1877(f)  to  relieve  an  entity  from 
reporting  any  Medicare  services  it  has 
furnished  outside  of  the  United  States. 

G.  How  the  Referral  Prohibition  Applies 
to  the  Medicaid  Pmgnun 

1.  Who  qualifies  as  a  "physician"  for 
purposes  of  section  1903(s) 

Under  the  Medicare  definition  of 
"physician"  in  section  1861(r), 
paragraphs  (r)(l)  through  (r)(5)  cover  a 
doctor  of  medicine  or  osteopathy,  a 
doctor  of  dental  surgery  or  of  dental 
medicine,  a  doctor  of  pediatric 
medicine,  a  doctor  of  optometry,  and  a 
chiropractor.  Under  the  Medicaid 
statute  in  section  1905(a)(5)(A), 
physician  services  are  those  furnished 
by  a  physician  as  defined  in  section 
1861  (r)(l),  which  covers  only  a  doctor  of 
medicine  or  osteopathy. 

In  determining  whether  an  individual 
is  a  "physician"  for  purposes  of  section 
1903(s),  we  believe  that  it  is  the 
Medicare  definition  that  would  apply. 
That  is  because  this  provision  prohibits 
the  Secretary  fitim  paying  FFP  to  a  State 


for  services  that  result  from  a  referral  for 
a  designated  health  service  that  would 
be  prohibited  imder  Medicare  if 
Medicare  covered  the  service  in  the 
same  way  (to  the  same  extent  and  luider 
the  same  terms  and  conditions)  as  under 
the  State  plan.  A  referral  by  any  of  the 
"physicians"  listed  in  section  1861(r) 
could  result  in  a  prohibited  referral 
under  Medicare. 

We  believe  that  a  physician  is  still  a 
physician  for  purposes  of  section 
1903(s),  even  if  he  or  she  does  not 
participate  in  the  Medicaid  program. 
For  example,  a  provider  of  designated 
health  services  may  participate  in  and 
bill  Medicaid  when  the  referring 
physician,  who  has  an  interest  in  the 
entity,  does  not  participate.  The  rules  in 
section  1877  apply  to  services  furnished 
under  Medicaid  in  the  same  manner  as 
they  would  apply  if  furnished  under 
Medicare.  As  a  general  rule  under 
section  1877(a)(1),  if  a  physician  (or 
immediate  family  member)  has  a 
financial  relationship  with  an  entity, 
then  the  physician  may  not  make  a 
referral  to  the  entity  to  furnish 
designated  health  services  for  which 
payment  may  otherwise  be  made  under 
Medicare.  This  provision  appears  to 
apply  to  all  physicians,  regardless  of 
whether  they  participate  in  either  the 
Medicare  or  Medicaid  programs,  as  long 
as  the  services  involved  are  covered 
services  under  Medicare  or  Medicaid. 

2.  How  the  referral  prohibition  and 
sanctions  afiiect  Medicaid  providers 

Absent  an  exception,  section 
1877(a)(1)  in  general  prohibits  a 
physician  fit>m  making  a  referral  to  an 
entity  with  which  he  or  she  has  a 
financial  relationship  for  the  furnishing 
of  a  designated  healtn  service  covered 
imder  Medicare.  The  entity,  in  turn, 
may  not  present  a  claim  to  Medicare  or 
bill  any  other  individual  or  entity  for 
the  service  furnished  as  the  result  of  a 
prohibited  referral.  If  physicians  or 
entities  violate  these  rules,  they  are 
subject  to  certain  sanctions  under 
sectioil  1877(g).  However,  we  do  not 
believe  these  rules  and  sanctions  apply 
to  physicians  and  providers  when  the 
referral  involves  Medicaid  services.  The 
first  part  of  section  1903(s)  prohibits  the 
Secretary  from  paying  FFP  to  a  State  for 
designated  health  services  furnished  on 
the  basis  of  a  referral  that  would  result 
in  a  denial  of  payment  under  Medicare 
if  Medicare  covered  the  services  in  the 
same  way  as  the  State  plan.  This  part  of 
the  provision  is  strictly  an  FFP 
provision.  It  imposes  a  requirement  on 
the  Secretary  to  review  a  Medicaid 
claim,  as  if  it  were  under  Medicare,  and 
deny  FFP  if  a  referral  would  result  in 
the  denial  of  payment  under  Medicare. 


Section  1903(s)  does  not,  for  the  most 
part,  make  the  provisions  in  section 
1877  that  govern  the  actions  of  Medicare 

Ehysicians  and  providers  of  designated 
ealth  services  apply  directly  to 
Medicaid  physicians  and  providers.  As 
such,  these  individuals  and  entities  are 
not  precluded  from  referring  Medicaid 
patients  or  from  billing  for  designated 
health  services.  A  State  may  pay  for 
these  services,  but  caimot  receive  FFP 
for  them.  However,  States  are  free  to 
establish  their  own  sanctions  for 
situations  in  which  physicians  refer  to 
related  entities. 

3.  How  the  referral  rules  apply  when 
Medicaid-covered  designated  health 
services  differ  from  the  services  covered 
under  Medicare 

The  statute  specifically  provides  that 
a  State  cannot  receive  FFP  for  a 
designated  health  service  if  it  is 
furnished  to  an  individual  on  the  basis 
of  a  referral  that  would  result  in  a  denial 
of  payment  for  the  service  imder 
Medicare  if  Medicare  covered  the 
services  to  the  same  extent  and  imder 
the  same  terms  and  conditions  as  under 
the  State  plan.  We  believe  this  means 
that  Congress  was  aware  of  differences 
in  the  two  programs  and  specifically 
intended  to  cover  under  section  1877 
designated  health  services  as  th^  are 
covered  under  a  State's  Medicaid  plan 
whenever  this  coverage  differs  from 
coverage  under  Medicare. 

4.  How  the  reporting  requirements 
apply  under  the  Medicaid  progreoo 

Section  1903(9)  states  that  subsections 
(f)  and  (g)(5)  of  section  1877  shaU  apply 
to  a  provider  of  Medicaid-covered 
designated  health  services  in  the  same 
manner  as  these  subsections  apply  to  a 
provider  of  Medicare-covered 
designated  health  services.  Section 
1877(f)  requires  that  each  entity 
providing  Medicare-covered  items  or 
services  must  provide  the  Secretary 
with  certain  information  about  the 
entity's  ownership,  investment,  and 
compensation  arrangements.  The 
information  must  include  the  covered 
items  and  services  the  entity  provides, 
and  the  names  and  UPINs  of  all 
physicians  who  have  (or  whose 
immediate  relatives  have)  an  ownership 
or  investment  interest  in  or 
compensation  arrangement  with  the 
entity.  These  requirements  do  not  apply 
to  designated  health  services  furnished 
outside  of  the  United  States,  or  to 
entities  the  Secretary  determines  furnish 
Medicare-covered  services  infrequently. 

Section  1903(s)  could  be  read  to  mean 
that  section  1877(f)  must  apply 
identically  to  Medicare  and  Medicaid 
providers,  so  that  Medicaid  entities 
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must  furnish  iuJFonnation  to  the 
Secretary  (that  is,  to  HCTA).  However, 
we  are  taking  tjie  position  that  the 
provision  allows  us  to  require  that 
entities  report  directly  to  the  States. 
Section  ig03(s)  provides  that  section 
1877(f)  applies  "in  the  same  manner"  in 
the  Medicaid  piiogram  as  it  does  in 
Medicare.  In  K^^dicare,  the  reports  are 
made  to  the  Sefc^tary,  the  o/ficial  who 
is  responsible  far  making  payment 
under  Medicare.  "In  the  same  manner." 
in  the  context-iif  the  Medicaid  program, 
would  mean  thjak  the  reports  would  be 
made  to  the  en^jty  that  makes  payment; 
that  is,  the  Statb,  thus  maintaining  a 
symmetry  between  reporting  in  the  two 
proerams. 

We  have  taken  this  position  because, 
under  section  1903(s),  it  is  the  States 
that  are  at  risk  of  losing  FFP  for  paying 
improper  claims  for  designated  health 
services  submit|t^  by  entities  that  have 
financial  relati0iships  with  physicians. 
Therefore,  in  oiider  to  ensure  that  FFP 
will  be  availably  States  must  determine 
whether  a  physttian  has  a  financial 
relationship  with  an  entity  that  would 
prohibit  referrals  under  Medicare.  Our 
interpretation  mt ill  allow  States  to 
protect  themsel|v|Bs  and  to  avoid  any 
duplication  of  eUort  with  HCFA. 

We  are  amending  the  regulations  to 
create  a  new  Subpart  C,  "Disclosure  of 
Information  by  tVoviders  for  Purposes  of 
the  Prohibition  pin  Certain  Physician 
Referrals."  In  §4B5.108,  "Basis,"  we 
state  that,  basedj  t>n  section  1903(s),  we 
are  applying  the  tieporting  requirements 
of  section  1877(0  and  (g)  to  Medicaid 
providers  of  designated  health  services. 
Section  455.109i[f)  would  state  that  the 
Medicaid  agencyimust  require  that  each 
entity  that  furnishes  designated  health 
services  submit  information  to  the 
Medicaid  agency  concerning  its 
financial  relationships,  in  such  form, 
manner,  and  at  ^ilch  times  as  the  agency 
specifies.  Althoii^  the  statute  requires 
that  entities  submit  information  to  the 
Secretary,  we  believe  that  the  State 
should  receive  t^s  information  in  the 
Medicaid  context  in  order  to  help 
States  ensure  th^Uhey  will  receive  FFP. 
Section  455.10? (b)  would  specify  that 
the  requirements  of  §  455.109(a)  do  not 
apply  to  entities  that  provide  20  or 
fewer  designated  ^lealth  services  under 
the  State  plan  during  a  calendar  year,  or 
to  any  entity  for  items  or  services 
provided  outsid^  Ihe  United  States.  We 
have  derived  the!  limit  of  20  or  fewer 
designated  healthi  services  from  the 
Medicare  regulatibn  interpreting  section 
1877(f)  (§411.361). 

Section  455.103(c)  would  specify  that 
the  information  ^bmitted  to  the 
Medicaid  agency  under  §  455.109(a) 
must  include  at  lepst  the  following: 


•  The  name  and  Medicaid  State 
Specific  Identifier  (MSSI)  of  each 
physician  who  has  a  financial 
relationship  with  the  entity  that 
provides  services. 

•  The  name  and  MSSI  of  each 
physician  who  has  an  immediate 
relative  (as  defined  in  §  411.351)  who 
has  a  financial  relationship  with  the 
entity. 

•  The  covered  items  and  services 
furnished  by  the  entity. 

•  With  respect  to  each  physician 
identified  above,  the  nature  of  the 
financial  relationship  (including  the 
extent  and/or  value  of  the  ownership  or 
investment  interest  or  the  compensation 
arrangement),  if  requested  by  the 
Medicaid  agency. 

Section  455.109(d)  would  define  a 
reportable  financial  relationship  as  an 
ownership  or  investment  interest  or  any 
compensation  arrangement,  as  defined 
in  §  411.351,  including  relationships 
that  qualify  for  an  exception  described 
in  §§411.355  through  411.357. 

Section  455.109(e)  would  specify 
that—  ' 

•  Entities  that  are  subject  to  the 
reporting  requirements  must  submit  the 
required  information  on  a  prescribed 
form  within  the  time  period  specified  by 
the  Medicaid  agency.  Similarly,  entities 
must  report  to  the  Medicaid  agency  all 
changes  in  the  submitted  information 
within  a  timeframe  specified  by  the 
State.  We  believe  that  States  have  the 
discretion  to  determine  these  deadlines 
in  line  with  §  455.109(a).  which  requires 
that  the  Medicaid  agency  gather 
information  on  financial  relationships 
in  such  form,  manner,  and  at  such  times 
as  the  a^eiicy  specifies. 

•  Entities  must  retain  documentation 
sufficient  to  verify  the  information 
provided  on  the  forms  and,  upon 
request,  must  make  that  documentation 
available  to  the  Medicaid  State  agency, 
HCFA,  or  the  OIG. 

Section  455.109(f)  would  reflect 
section  1877(g)(5).  specifying  that  any 
entity  that  is  required,  but  has  failed,  to 
meet  the  reporting  requirements  of 
§  455.109(a),  is  siibject  to  a  civil  money 
penalty  of  not  more  than  $10,000  for 
each  day  of  the  period  beginning  on  the 
day  following  the  applicable  deadline 
imtil  the  information  is  submitted.  It 
would  further  specify-  that  assessment  of 
the  penalty  will  comply  with  the 
applicable  provisions  of  42  CFR  part 
1003. 

rv.  Our  Responses  to  Questions  About 
the  Law 

In  this  section  of  the  preamble,  we 
have  included  some  of  the  most 
common  questions  concerning 
physician  referrals  that  we  have 


received  bom  physicians,  providers, 
and  others  in  the  health  care 
commimity.  (Note  that,  in  this  section, 
we  are  using  the  term  "provider"  in  the 
generic  sense  to  include  all  providers  of 
health  care  services.  That  is,  we  are  not 
using  the  term  with  the  special  meaning 
given  in  our  regulations  at  §  400.202.) 
We  summarize  these  questions  below 
and  present  our  interpretation  of  how 
we  believe  the  law  applies  in  the 
situations  that  have  been  described  to 
us.  We  have  organized  this  section  so 
that  the  issues  raised  by  the  questions 
appear  in  the  order  in  which  they 
appear  in  the  regulation. 

A.  Definitions 

1.  Compensation  Arrangement 

What  is  an  "indirect"  compensation 
arrangement?  We  defined  a 
"compensation  arrangement"  in  the 
August  1995  final  rule,  in  line  with  the 
statute,  as  any  arrangement  involving 
any  remuneration,  direct  or  indirect, 
between  a  physician  (or  family  member) 
and  an  entity.  This  means  that  a 
compensation  arrangement  can  result 
when  remuneration  flows  from  an  entity 
to  a  physician  or  family  member,  or 
fttjm  a  physician  or  family  member  to 
an  entity.  We  have  received  a  number  of 
inquiries  on  what  constitutes  an 
"indirect"  compensation  arrangement. 
We  believe  that  a  physician  or  family 
member  can  receive  compensation  from 
an  entity,  even  if  the  payment  is 
"fimneled  through"  a  business  or  other 
entity  or  association  and  even  if  the 
payment  changes  form  before  the 
physician  actually  receives  it. 

For  example,  suppose  that  a  hospital 
has  contracted  with  a  group  practice  for 
the  group  to  furnish  physician  services 
and  to  otherwise  staff  the  hospital.  The 
hospital  pays  the  group  practice,  which 
might  be  a  professional  corporation  or  a 
similar  association  or  entity,  for  the 
physician  services  luider  a  personal 
services  arrangement,  rather  than 
directly  compensating  the  individual 
physicians.  The  group  practice,  in  turn,    - 
pays  the  individual  physicians  a  salary 
that  in  some  way  reflects  the  hospital's 
payments. 

It  is  our  position  that,  in  such  a 
scenario,  each  physician  has  been 
indirectly  compensated  by  the  hospital 
for  his  or  her  own  services.  As  a  result, 
the  physicians  have  a  compensation 
arrangement  with  the  hospital.  In  the 
absence  of  an  exception,  the  physicians 
would  be  prohibited  from  referring  to 
the  hospital  for  the  furnishing  of 
designated  health  services. 

We  believe  that  a  physician  has 
received  indirect  compensation  whether 
the  "intervening"  professional 
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association,  cocporation,  or  other  entity 
directly  receiving  payment  is  a  group 
practice  or  any  other  type  of  physician 
or  nonphysician  owned  entity.  We  also 
believe  a  physician  can  receive  indirect 
compensation  through  a  nonprofit 
enterprise  if  that  enterprise  is  controlled 
by  an  individual  who  is  in  a  position  to 
influence  the  physician's  referrals.  For 
example,  the  owner  of  a  clinical 
laboratory  who  also  serves  as  the 
director  of  a  nonprofit  research  facility 
could  provide  a  physician  with  research 
grants  in  exchange  for  referrals  to  the 
laboratcHy.  We  are  considering  regarding 
as  indirect  compensation  any  payment 
to  a  physician  that  passes  from  an  entity 
that  provides  for  the  furnishing  of 
designated  health  services,  no  matter 
how  many  intervening  "levels"  the 
payment  passes  through  or  how  often  it 
changes  form.  We  directly  solicit 
comments  on  this  approach. 

We  would  also  like  to  reiterate  a  point 
that  we  made  in  the  preamble  to  the 
August  1995  final  rule.  Just  because  a 
hospital  or  similar  entity  is  affiUated 
with  a  physician  or  group  of  physicians 
does  not  automatically  mean  that  the 
hospital  or  similar  entity  is 
compensating  the  physicians. 
Physicians  and  entities  can  have  joint 
ventures  and  similar  relationships  in 
which  the  hospital  or  similar  entity  and 
the  physicians  share  profits,  but  do  not 
compensate  each  other. 

Which  exceptions  apply  in  indirect 
situations?  We  have  also  received 
questions  about  which  exception 
applies  when  au  indirect  payment 
changes  form.  For  example,  in  the 
situation  described  above,  a  hospital 
makes  payments  to  a  group  practice 
under  a  personal  services  arrangement. 
The  group  practice,  in  ti^,  passes  the 
payments  on  in  the  form  of  salary 
pajrments  to  its  physician  employees. 
We  believe  that  the  compensation  at 
issue  Involves  a  personal  services 
arrangement  between  the  hospital  and 
the  group  practice  (see  the  discussion  in 
ni.E.6  of  this  preamble  about  personal 
services  arrangements  between  entities 
and  group  practices,  rather  than 
between  entities  and  individual 
physicians). 

We  are  interpreting  the  statute  to 
focus  on  the  payment  the  entity 
furnishing  designated  health  services 
initially  makes  to  determine  the 
appropriate  exception.  In  this  case,  the 
hospital  is  making  a  payment  under  a 
personal  services  arrangement,  and  is 
not  in  any  way  making  a  salary  payment 
to  its  own  employees.  Thus,  we  believe 
the  physicians  could  make  referrals  to 
the  hospital  if  the  group  practice's 
personal  services  arrangement  with  the 


hospital  meets  the  criteria  under  the 
personal  services  exception. 

It  is  our  view  that  the  salary  payment 
bom  the  group  practice  to  its  physician 
employees  is  a  payment  separate  irom 
the  remuneration  flowing  indirectly 
fitim  the  hospital  to  the  physicians.  As 
a  result,  this  payment,  as  a  payment 
from  the  group  practice,  should  itself 
have  no  additional  effect  on  a 
physician's  abiUty  to  refer  to  the 
hospital.  (The  nature  of  the  pa)mient 
might,  however,  affect  whetner  the 
physicians  qualify  as  a  group  practice. 
See  the  discussion  in  section  III.A.6  of 
this  preamble  covering  the 
characteristics  of  a  group  practice.) 

2.  Entity 

What  are  the  chamcteristics  of  an 
"entity"  that  provides  for  the  furnishing 
of  designated  health  services?  We  have 
received  a  number  of  questions  about 
what  constitutes  an  "entity"  involved  in 
the  furnishing  of  designated  health 
services  and  who  owns  that  entity.  For 
example,  a  group  of  individuals  asked 
us  whether  they  own  a  hospital  based 
solely  on  the  fact  that  they  own  the 
building  that  houses  the  hospital.  We 
believe  that  an  "entity"  for  purposes  of 
section  1877  is  the  business, 
organization,  or  other  association  that 
actually  furnishes,  or  piovides  for  the 
furnishing  of,  a  service  to  a  Medicare  or 
Medicaid  patient  and  bills  for  that 
service  (or  receives  payment  for  the 
service  ft-om  the  billing  entity  as  part  of 
an  "under  arrangements"  or  similar 
agreement). 

An  "entity,"  therefore,  does  not 
include  any  person,  business,  or  other 
organization  or  association  that  ovtms 
the  components  of  the  operation — such 
as  owning  the  building  that  houses  the 
entity  or  the  equipment  the  entity 
uses — without  owning  the  operation 
itself.  For  example,  a  physician  might 
own  and  operate  an  MRI  machine  in  his 
or  her  office.  If  this  physician  enters 
into  a  lease  arrangement  for  the  use  of 
the  MRI  machine  every  Tuesday  by  the 
physician  down  the  hall,  who  bills  for 
the  SOTvices,  we  believe  that  the 
physician  down  the  hall  is  the  entity 
providing  MRI  services  to  his  or  her 
patients  on  Tuesday.  This  physician 
could  refer  patients  for  MRI  services  if 
he  or  she  qualifies  for  an  exception, 
such  as  the  in-office  ancillary  services 
exception. 

when  is  an  entity  furnishing,  or 
pmvidingfor  the  furnishing  of, 
designated  health  services?  Section 
1877(a)(1)(A)  prohibits  a  physician  from 
making  a  referral  to  an  entity  "for  the 
furnishing  of  designated  health 
services"  if  the  physician  or  a  family 
member  has  a  financial  relationship 


with  that  entity.  The  health  care 
community  has  expressed  some 
confusion  about  when  an  entity  is  one 
involved  in  the  "furnishing  of 
designated  health  services. 

We  have,  for  example,  received 
questions  about  which  entities  are  the 
relevant  ones  when  some  entities  only 
bill  for  services,  while  others  actually 
directly  "furnish"  the  services.  For 
example  in  an  "under  arrangements" 
situation,  a  hospital,  rural  primary  care 
hospital,  skilled  nursing  facility  (SNF), 
home  health  agency,  or  hospice  program 
contracts  with  a  separate  provider  to 
furnish  services  to  the  hospital's,  SNF's, 
or  other  contracting  entity's  patients,  for 
which  the  hospital,  SNF  or  other 
contracting  entity  ultimately  bills. 

The  statutory  provisions  that  mention 
"under  arrangements"  draw  a 
distinction  between  services  that  are 
actually  furnished  by  the  hospital  or 
SNF  and  those  that  are  actually 
furnished  by  the  separate,  outside 
entity.  (Under  section  1861(w)(l), 
HCFA's  payment  to  the  hospital,  SNF, 
or  other  contracting  entity  discharges 
the  beneficiary's  liability.  "Under 
arrangements"  situations  are  further 
referenced  in  sections  1861(b)(3)  and 
1882(a)(14).)  We  are  aware  that  there  are 
comparable  agreements  in  the 
community  between  entities  other  than 
hospitals,  SNFs,  and  the  other 
contracting  entities  listed  above,  such  as 
agreements  between  group  [M-actices  that 
furnish  services  to  HMO  patients,  with 
the  HMO  billing  for  the  services. 

We  believe  that,  absent  an  exception, 
the  referral  prohibition  applies  to  a 
physician's  referrals  to  any  entity  that 
directly  furnishes  designated  health 
services  to  Medicare  or  Medicaid 
patients.  We  believe  the  prohibition  also 
applies  to  refierrals  to  any  entities  that 
arrange  "for  the  furnishing  of  these 
services  to  Medicare  or  Medicaid 
patients  by  contracting  with  other 
providers,  whenever  it  is  the  arranging 
entity  that  bills  for  the  services. 

This  interpretation  is  consistent  vnth 
the  intent  of  the  statute.  Congress 
intended,  in  enacting  section  1877,  to 
prohibit  referrals  in  situations  in  which 
a  physician  has  a  financial  incentive  to 
overutilize  the  various  designated 
health  services  and  to  steer  patients 
toward  certain  providers  of  these 
services.  For  example,  a  physician 
might  routinely  refer  patients  to  a  SNF 
in  which  he  has  a  financial  interest  and 
prescribe  occupational  therapy  (OT) 
services.  The  SNF,  in  turn,  might 
contract  with  a  separate,  unrelated 
entity  to  fiimish  SNF  patients  with  the 
OT,  for  which  the  SNF  bills.  Even  if  the 
physician  has  no  relationship  with  the 
separate  OT  provider,  he  does  have  a 
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financial  relationship  with  the  SNF  that 
is  providing  for  "the  furnishing  of  OT 
to  referred  patients.  As  a  result,  the 
physician  can  potentially  profit  fit>m 
eadi  referral  he  or  she  makes  for  OT, 
even  if  the  SNF  must  first  purchase 
those  services  ;ftt)m  an  butside  source 
before  passing  6n  the  cost  to  its  patients. 

If,  however,  itne  unrelated  OT  entity 
itself  bills  for  me  services  imder  Part  B, 
so  diat  the  SNf  only  helps  to  make 
these  services  available  to  its  patients, 
our  conclusion  jwould  be  difiierent.  In 
this  situation,  we  do  not  believe  that  the 
physician  has  a  financial  incentive  to 
ovenitilize  OT  lervices.  As  a  result,  we 
would  not  regard  the  SNF  as  an  entity 
involved  in  "th6  furnishing  of  a 
designated  health  service. 

We  also  believe  that  a  physician  can 
have  an  incentive  to  ovenitilize  services 
if  he  or  she  has  a  financial  relationship 
with  the  entity  that  direcUy  furnishes 
designated  health  services,  even  if  this 
is  not  the  entit^  ultimately  billing  for 
the  services.  In  these  situations,  me 
physician  can  potentially  recognize  a 
profit  fitim  eacn  referral  based  on  the 
fact  that  the  designated  health  services 
will,  in  essence!  "^  sold  to  the  entity 
that  bills.         1 1 

For  exampfeL  a  physician  who  is  a 
member  of  a  group  practice  might  work 
in  a  hospital  as  b  staff  physician  and 
refer  patients  tpj  the  group's  own  outside 
laboratory  in  w^kich  the  physician  has 
an  ownership  interest,  llie  laboratory, 
in  turn,  furnishes  services  to  hospital 

Eatients  imder  arrangements.  The 
bspital  will  therefore  be  billing 
Medicare  for  moratory  services 
furnished  by  thi  physician's  own 
laboratory.  In  this  case,  the  physician  is 
in  a  position  to  influence  how  many 
services  the  laboratory  will  be  able  to 
"sell"  to  the  ho$pital.  Thus,  the 
physician  shoyu  be  prohibited  from 
making  these  referrals,  unless  one  of  the 
exceptions  appjUes. 

We  believe  oi^  policy  of  including 
entities  that  conjb>act  for  services  as 
those  that  provide  for  "the  furnishing 
of  designated  llealth  services  is 
consistent  with  the  structiire  of  section 
1877  and  the  way  the  exceptions  are 
drafted.  For  ex^ple,  imder  section 
1877(b)(3),  services  are  excepted  if 
furnished  by  an  jorganization  that 
functions  under!  a  prepaid  plan,  such  as 
an  HMO.  It  is  oUr  imderstanding  that 
such  services  are  very  often  made 
available  in  a  manner  that  is  comparable 
to  "under  arrarj^ments"  situations;  that 
is.  the  pr^aid  ptganization  contracts 
with  a  broad  rahge  of  independent 
suppliers  and  providers  to  furnish 
services  to  its  enrollees.  This  exception 
makes  no  distinction  between  services 
that  are  fumishfeKl  directiy  by  the  HMO 


and  those  that  are  furnished  under 
contract  by  outside  providers:  all  such 
services  appear  to  be  considered  as 
furnished  by  the  HMO,  and  would  be 
excepted. 

Similarly,  section  1877(d)(3)  excepts 
certain  "designated  health  services 
provided  by  a  hospital,"  but  makes  no 
distinctions  between  services  the 
hospital  itself  furnishes  and  those 
furnished  by  the  hospital  under 
arrangements. 

3.  Financial  Relationship 

How  do  equity  and  debt  qualify  as 
ownership?  The  statute  states  that  an 
ownership  interest  can  be  through 
equity  or  debt.  We  have  received  a 
number  of  inquiries  about  what  this 
provision  means  and  what  kinds  of  debt 
situations  constitute  a  form  of 
ownership.  We  believe  that  "ownership 
through  equity"  refers  to  a  direct 
ownership  interest  that  does  not  involve 
debt:  for  example,  one  in  which  the 
physician  or  family  member  has 
actually  purchased  assets  of  a  business 
entity  with  cash  or  other  property.  This 
interest  could  be  in  the  form  of  stock  in 
a  publicly-held  entity  or  an  investment 
(such  as  a  capital  contribution)  in  a 
partnership. 

We  believe  that  a  physician  or  family 
member  holds  an  ownership  interest  in 
an  entity  "through  debt"  anytime  the 
physician  or  family  member  has  lent 
money  or  given  other  valuable 
consideration  to  the  entity  and  the  debt 
is  secured  (in  whole  or  in  part)  by  the 
entity  or  by  the  entity's  assets  or 
property.  For  example,  the  physician 
could  hold  such  an  interest  by 
providing  the  entity  with  a  note,  a 
mortgage  or  by  purchasing  bonds.  This 
interpretation  is  consistent  with  the 
definition  of  an  ownership  or  control 
interest  in  section  1124(a)(3)  of  the  Act, 
which  governs  which  suppliers  and 
providers  must  disclose  these  interests 
to  us  for  purposes  other  than  the  referral 
prohibition.  Section  1124(a)(3)(A)(ii) 
defines  a  person  with  an  ownership  or 
control  interest  as  a  person  who  if  the 
owner  of  a  whole  or  part  interest  in  any 
mortgage,  deed  of  trust,  note,  or  other 
obligation  secured  (in  whole  or  in  part) 
by  the  entity  or  any  of  the  entity's 
property  or  assets,  if  the  interest  is 
worth  a  certain  amount. 

We  also  believe  that  ownership 
through  debt  can  exist  in  any  other 
debtor-creditor  relationships  that  have 
some  indicia  of  ownership.  For 
example,  such  indicia  could  include  the 
creditor's  participation  in  revenue  or 
profits,  subordinated  payment  terms, 
low  or  no  interest  terms,  or  ownership 
of  convertible  debentures  (bonds  that  a 
physician  or  family  member  can  convert 


into  the  common  stock  of  the  issuer  or 
an  affiliate  until  the  convertible  feature 
expires). 

However,  if  a  physician  or  femily 
member  has  made  an  unsecured  or 
nonconvertible  loan  to  an  entity,  or  a 
loan  with  no  other  indicia  of  ownership, 
we  do  not  believe  the  loan  is  an 
ownership  interest.  The  loan  would 
"  likely  qualify  as  a  compensation 
arrangement,  to  which  an  exception 
might  apply. 

We  do  not  beUeve  that  a  physician  or 
femily  member  has  "ownership  through 
debt"  when  either  of  them  has  received 
a  loan  front  an  entity.  In  ordinary 
business  transactions,  when  a  debtor 
receives  a  loan,  this  transaction  in  no 
way  establishes  for  the  debtor  an 
ownership  interest  in  the  creditor.  We 
also  assume  that  in  providing  the  loan, 
the  creditor  entity  has  provided 
remuneration  to  the  physician  or  femily 
member,  resulting  in  a  compensation 
arrangement  This  kind  of  compensation 
arrangement  could  meet  one  of  the 
exceptions  to  the  prohibition.  For 
example,  the  loan  might  be  one  form  of 
payment  an  entity  makes  to  a  physician 
to  recruit  the  physician  or  as  part  of  the 
physician's  employment  contract.  The 
loan  would  be  an  excepted  arrangement 
if  it  met  the  fair  market  value  and  other 
standards  in  these  exceptions. 

Is  membership  in  a  nonprofit 
corporation  an  ownership  or  investment 
interest?  We  have  received  a  number  of 
inquiries  concerning  whether 
membership  in  a  nonprofit  corporation 
constitutes  an  ovmership  or  investment 
interest  in  that  corporation.  (We  are 
assimiing  that  a  "member"  is  someone 
who  establishes,  sponsors,  directs,  or 
controls  a  nonprofit  corporation.)  Most 
nonprofit  health  care  corporations  that 
are  exempt  from  Federal  income 
taxation  are  exempt  under  section 
501(c)(3)  or  (4)  of  the  Internal  Revenue 
Code.  These  provisions  state  that  the  net 
earnings  of  such  a  corporation  cannot 
inure  to  the  benefit  of  any  private 
shareholder  or  individual.  Therefore, 
while  members  of  such  a  nonprofit 
corporation  may  exercise  control  over 
the  activities  of  the  corporation,  they  do 
not  have  the  pecuniary  incentive  that 
for-profit  investors  have  to  enhance 
their  investment  interests.  As  such,  we 
do  not  regard  being  a  member  of  these 
kinds  of  nonprofit  corporations  as  an 
ownership  or  investment  interest 
analogous  to  being  a  shareholder  in  a 
for-profit  porporation.  However,  any 
remuneration  that  the  physician  or 
family  member  receives  from  the 
corporation,  such  as  a  salary,  would  be 
compensation  and  must  meet  an 
exception. 


1708 


Federal  Register  /Vol.  63.  No.  6  /  Friday,  January  9,  1998  /  Proposed  Rules 


Do  stock  options  and  nonvested 
interests  constitute  ownership?  We  have 
been  asked  whether  a  physician  or 
family  member  has  an  ownership 
interest  in  an  entity  if  he  or  she  receives 
an  option  to  purchase  the  stock  of  the 
entity  or  an  affiliate,  such  as  when  an 
employee  has  a  stock  option  that 
constitutes  part  of  his  or  her  pay.  We 
have  also  received  questions  about 
retirement  funds  or  similar  options  that 
do  not  vest  until  a  fut\u«  date.  For 
example,  a  physician  might  hold  an 
option  to  purchase  stock  at  a  particular 
price,  but  not  be  able  to  exercise  that 
option  until  he  or  she  retires.  Similarly, 
a  physician  might  be  entitled  to  certain 
retirement  funds  only  after  he  or  she  has 
retired  after  having  worked  a  speciHed 
number  of  years. 

The  statute  defines  an  ownership 
interest  in  section  1877(a)(2)  aj  an 
interest  held  through  equity,  debt,  or 
other  means.  It  is  our  view  that  options 
and  nonvested  interests  are  inchoate  or 
partial  ownership  interests  that  qualify 
as  "ownership"  for  purposes  of  this  law. 
We  base  our  interpretation  on  the  fact 
that  a  physician  has  a  tremendous 
incentive  to  refer  to  an  entity  in  which 
he  or  she  is  invested,  whether  the 
interest  is  a  present  or  future  one.  For 
example,  if  a  physician  has  an  option  to 
buy  stock  at  a  certain  price  in  a  clinical 
laboratory,  the  physician  will  have  an 
interest  in  generating  business  for  the 
entity  in  order  to  enhance  the  value  of 
that  stock. 

4.  Group  practice 

What  is  the  "full  range  of  services" 
test?  One  of  the  criteria  in  the  statutory 
definition  of  a  group  practice  is  that 
each  member  must  furnish  substantially 
the  full  range  of  services  that  the 
physician  routinely  furnishes,  including 
medical  care,  consultation,  diagnosis, 
and  treatment  through  the  joint  use  of 
shared  office  space,  facilities, 
equipment,  and  personnel.  We  have 
been  asked  about  the  meaning  and 
purpose  of  this  provision,  and  how  it 
will  affect  a  physician's  normal  practice 
patterns,  only  token  tasks,  fur  the  group. 
It  is  our  view  that  this  standard  should 
not  alter  a  physician's  ordinary 
schedule  or  practice  habits.  For 
example,  one  physician  described 
himself  as  having  two  specialty  areas, 
which  resulted  in  his  providing 
dermatology  services  to  one  group  one 
day  a  week,  and  another  kind  of  service 
to  another  group  on  a  different  day.  We 
believe  that  different  kinds  of  services 
such  as  these  on  different  days  can 
reflect  a  physician's  normal  "routine  of 
services."  That  is,  a  physician  can 
furnish  one  type  of  service  that  is  that 
physician's  "full  range  of  services"  on  a 


particular  day,  as  long  as  the  physician 
is  legitimately  practicing  medicine  for 
the  group  practice  on  that  day. 

5.  Immediate  family  member  or  member 
of  a  physician's  immediate  family 

How  does  the  prohibition  affect  a 
physician 's  referrals  to  immediate 
family  members?  The  referral 
prohibition  in  section  1877(a)  states  that 
if  a  physician,  or  immediate  family 
member,  has  a  financial  relationship 
with  an  entity,  the  physician  cannot 
refer  a  Medicare  patient  to  that  entity  for 
the  furnishing  of  designated  health 
services,  unless  an  exception  applies.  In 
§  411.351  of  the  August  1995  final  rule, 
we  listed  the  individuals  who  qualify  as 
a  physician's  "immediate"  family 
members.  These  individuals  include, 
among  others,  spouses  and  children  of 
a  referring  physician. 

We  have  received  a  number  of 
inquiries  from  physicians  about  whether 
the  statute  precludes  a  physician  from 
referring  patients  to  a  family  member  to 
receive  designated  health  services,  if  the 
referring  physician  has  no  financial 
relationship  with  the  entity  furnishing 
the  services.  We  believe  the  answer  to 
this  question  depends  upon  the  nature 
of  the  family  member's  financial 
relationship  with  the  furnishing  entity. 

If  a  family  member  has  a 
compensation  arrangement  with  the 
entity  furnishing  the  designated  health 
services,  the  physician  cannot  refer  to 
the  entity,  unless  the  arrangement  meets 
one  of  the  exceptions  under  the  statute. 
For  example,  a  physician  might  wish  to 
refer  a  patient  to  her  husband  for 
occupational  therapy  services.  The 
husband  furnishes  OT  services  as  an 
employee  of  an  occupational  therapy 
facility.  The  husband,  who  is  an 
immediate  family  member  of  the 
referring  physician,  has  a  compensation 
arrangement  with  an.entity  that 
furnishes  a  designated  health  service 
(the  OT  facility  pays  him  a  salary). 
However,  the  referral  would  be 
acceptable  if  the  arrangement  meets  the 
requirements  in  section  1877(e)(2). 
which  excepts  bona  fide  employment 
relationships  between  employers  and 
physicians  or  immediate  family 
members  if  the  relationship  meets  fair 
maricet  value  and  other  standards. 

The  situation  is  similar  if  a  physician 
refers  a  patient  to  an  immediate  family 
member  who  has  an  ownership  or 
investment  interest  in  the  facility  that 
furnishes  the  designated  health  services. 
For  example,  the  physician  may  wish  to 
refer  a  patient  to  his  wife,  who  is  a  solo 
practicing  physician  who  herself 
furnishes  OT.  If  the  wife  owns  the 
practice,  she  would  have  a  financial 
relationship  with  the  entity  that 


furnishes  the  designated  health  services. 
The  husband's  referral  would  not  be 
prohibited  if  the  vtrife's  relationship 
qualifies  for  one  of  the  exceptions  under 
the  statute.  For  example,  the  wife's 
practice  might  qualify  as  a  rural  entity, 
the  ownership  of  which  is  excepted 
under  section  1877(d)(2)  of  the  Act. 
However,  if  an  exception  does  not 
apply,  the  referring  physician  would  be 
precluded  from  referring  to  his  spouse. 

Physicians  have  also  asked  us 
whether  the  in-office  ancillary  services 
exception  in  section  1877(b)(2}  applies 
to  those  situations  in  which  a  physician 
refers  a  patient  to  an  immediate  family 
member  who  furnishes  designated 
health  services  outside  of  the  refiarring. 
physician's  practice.  The  ancillary 
services  exception  applies  when  a 
physician  refers  a  patient  for  a  service 
that  the  referring  physician  either  will 
personally  perform  or  directly 
supervise,  or  that  will  be  personally 
performed  or  directly  supervised  by 
another  member  of  the  referring 
physician's  group  practice.  As  a  result, 
referring  physicians  can  refer  patients  to 
and  among  themselves,  within  their 
own  practices,  if  they  meet  the  section 
1877(b)(2)  requirements.  However,  the 
exception  does  not  apply  when 
physicians  refer  to  their  spouses  or  to 
other  close  relatives  who  furnish 
services  outside  of  the  practice. 

In  creating  the  in-office  ancillary 
services  exception,  we  believe  that 
Congress  made  a  policy  decision  not  to 
restrict  certain  referrals  that  occur 
within  the  confines  of  one  practice.  We 
are  not  aware  of  any  rationale  for 
extending  this  "single  practice" 
exception  to  any  outside  entities, 
whedier  or  not  those  entities  have  a 
financial  relationship  with  an 
immediate  family  member. 

We  would  also  like  to  point  out  that 
a  physician  may  send  a  patient  to  an 
immediate  relative  without  actually 
"referring"  that  patient  for  a  designated 
health  service.  A  referral  is  defined  in 
section  1877  for  purposes  of  Part  B 
services  as,  with  an  exception  for 
certain  specialized  services,  the  request 
by  a  physician  for  an  item  or  service, 
including  the  request  for  a  consultation 
with  another  physician  (including  any 
test  or  procedure  ordered  by,  or  to  be 
performed  by  (or  under  the  supervision 
of)  that  other  physician).  We  have 
interpreted  this  provision  in  section 
III.A.7  of  this  preamble  to  apply  to  just 
requests  by  the  physician  for  designated 
health  services  covered  under  Part  B, 
rather  than  any  Part  B  item  or  service. 
For  other  kinds  of  items  and  services,  a 
referral  is,  with  an  exception  for  certain 
specialized  services,  the  request  or 
establishment  of  a  plan  of  care  by  a 
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physician,  whkh  includes  the  provision 
of  a  designated  [health  service. 

We  believe  a  referral  would  be 
acceptable  where  the  referral  is  not  for 
a  designated  he^th  service.  For 
example,  a  phViidaft  who  is  a  general 
practitioner  mi^t  believe  that  a  patient 
has  a  neiuological  problem,  but  be 
unsure  of  a  diagnosis.  This  physician 
could  refer  the  patient  to  his  or  her 
neurologist  spdtise,  if  the  referral  is  not 
a  "consultation!'  (see  our  discussion  of 
"consultations!]  in  section  III.A.7  of  this 
preamble).  That  is  because  the  referring 
physician  has  not  requested  a 
designated  health  service  or  established 
a  plan  of  care  including  one,  nor  has  he 
or  she  requested  a  consultation.  We 
believe  the  refeitral,  in  this  case,  is  for 
physician  services,  which  are  generally 
not  designated  health  services.  If  the 
spouse,  in  turn,  determines  that  the 
patient  require^  tan  MRI,  the  spouse 
would  be  the  otie  making  the  referral  for 
this  designated!  health  service. 

If  one  member  of  a  group  practice 
cannot  make  a  referral  to  an  entity,  are 
all  other  group  practice  physicians  also 
precluded?  Group  practices  have 
informed  us  thm  they  are  concerned 
about  the  definition  of  a  "referring 
physician"  in  §411.351,  and  how  it 
affects  a  group  y^hen  one  member  is 
precluded  fron^.  ^ferring  to  a  particular 
entity  that  funxi^hes  designated  health 
services.  In  parUbular,  several  groups 
wondered  whether  having  a  physician 
member  whose  itnmediate  relative  has 
an  unexcepted  bjwnership  interest  in  an 
entity  would  piUclude  all  group  practice 
members  from  referring  to  that  entity. 
Groups  believe  that  the  preamble  to  the 
final  rule  covering  referrals  to  clinical 
laboratories  implied  that  the  referral 
prohibition  woikld  be  imputed  to  all 
physician  members. 

Section  411. 3S1  defines  a  "referring 
physician"  as  a  Iphysidan  (or  group 
practice)  who  njtikes  a  referral  (as 
defined  elsewh^te  in  the  regulations). 
We  interpreted  ihis  definition  to  mean 
that  when  an  inqividual  group  member 
refers,  the  entir^  group  has  referred.  As 
a  result,  any  member  of  a  group  who  has 
an  unexcepted  financial  relationship  (or 
whose  relative  ii^  such  a  relationship) 
with  an  entity  ci>Uld  "taint"  the  refiBrrals 
of  the  entire  groiip. 

We  have  reconsidered  this  issue  and 
now  propose  to  amend  the  definition  to 
exclude  any  refejiience  to  the  entire 
group  practice.  We  believe  that  the 
statute  was  drafted  to  cover  the  referral 
behavior  of  individual  physicians  and  to 
regulate  the  entities  to  which  they  refer. 
There  does  not  appear  to  us  to  be  any 
clear  reason  to  ekitend  the  effects  of  one 
physician's  relationships  and  behaviors 
to  other  physiciMs,  just  because  they 


are  all  members  of  the  same  group 
practice.  As  several  practices  have 
pointed  out  to  us,  being  members  of  the 
same  group  practice  does  not  mean  that 
physicians  automatically  have  the 
opportunity,  power,  or  incentive  to 
exert  pressure  on  each  other  to  refer  to 
their  related  entities. 

However,  in  any  instance  in  which  a 
group  member  is  in  a  position  to  exert 
influence  or  control  over  the  referrals  of 
other  group  physicians,  the  prohibition 
could  still  apply.  For  example,  group 
members  could  be  subject  to  sanctions 
if  their  referral  patterns  reveal  a 
circumvention  scheme  between  them. 
Similarly,  if  a  group  practice  owner 
conditions  payment  to  his  or  her 
employee  members  on  referrals  to  the 
owner's  laboratory,  the  employment 
could  be  a  compensation  arrangement 
that  triggers  the  prohibition. 

6.  Remuneration 

Do  payments  qualify  as  remuneration 
only  if  they  result  in  a  net  benefit? 
Certain  members  of  the  provider 
community  have  requested  that  we 
interpret  a  payment  as  remuneration 
only  if  iris  made  in  exchange  for 
identifiable  property  or  services.  Under 
this  theory,  if  the  physician  or  entity 
making  the  payment  has  no  expectation 
of  or  entitlement  to  something  of  value 
in  return  for  the  payment,  there  would 
be  no  compensation  arrangement,  even 
if  other  physicians  or  entities  might 
benefit  fivm  the  exchange. 

In  the  August  1995  final  regulation, 
we  defined  remimeration  as  "any 
payment,  discount,  forgiveness  of  debt, 
or  other  benefit  made  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind,"  except  for  a  narrow  list  of 
remuneration  excluded  from  the 
definition  by  section  1877(h)(1)(C).  We 
believe  that  remuneration  generally 
involves  any  pa)rment  of  cash,  property, 
or  services,  whether  or  not  either  or 
both  parties  receive  a  net  benefit.  For 
example,  we  would  regard  as 
remuneration  the  repayment  of  a  loan, 
even  if  there  are  no  accompanying 
interest  pa)m]ents. 

We  base  this  interpretation  on  the 
statute,  which  excepts  bom 
compensation  arrangements  under 
section  1877(h)(1)(C)  only  very  limited 
and  specific  types  of  remimeration. 
Among  the  list  is  the  forgiveness  of 
amounts  for  the  correction  of  minor 
billing  errors;  that  is,  small  amounts  that 
are  excused  by  one  party  in  order  to 
even  out  the  parties'  accounts.  However, 
the  statute  does  not  except  amounts  that 
are  forgiven  to  even  out  larger  billing 
errors,  nor  does  it  contain  a  general 
exception  for  remuneration  that  does 
not  result  in  a  net  benefit  for  one  or  both 


of  the  parties.  (The  correction  of  a  large 
billing  error  might,  however,  qualify  as 
an  "isolated  transaction"  or  qualify  for 
the  new  exception  in  §  411.357(1)  as  part 
of  a  fair  market  value  exchange.) 

We  believe  that  the  statute  is  designed 
to  prohibit  referrals  whenever  a 
physician  makes  a  payment  to  an  entity 
or  an  entity  makes  a  payment  to  a 
physician,  regardless  of  who  profits  or 
gains.  The  statute,  in  our  view,  contains 
a  presimiption  that  if  there  has  been  a 
payment  of  any  kind,  a  physician 
should  not  refer.  As  a  result,  the  agency 
need  not  "look  behind"  each  transaction 
to  ascertain  whether  the  physician  has 
gained  some  benefit  as  a  result  of  the 
transaction,  has  realized  little  or  no  net 
benefit,  or  has  benefitted  too  much.  "The 
law  does,  however,  designate  certain 
very  specific  compensation 
arrangements  that  require  that  the 
Secretary  "look  behind"  them  and 
except  them  if  the  exchanges  of 
payment  meet  fair  market  value  and 
certain  other  standards. 

It  is  our  view  that  the  one-way 
payments  described  by  the  providers  are 
remuneration.  If  a  payment  does  not 
reflect  an  actual  fair  market  value 
exchange,  it  could  easily  serve  as  the 
vehicle  for  referral  payments.  We 
believe  the  law  was  meant  to  prevent  a 
physician  &t)m  referring  to  an  entity  if 
that  physician  (or  a  family  member)  is 
receiving  payments  of  any  kind  that 
cannot  be  accounted  for  as  part  of  a  fair 
exchange. 

B.  General  Prohibition— What 
Constitutes  a  Prohibited  Referral 

Does  the  prohibition  apply  only  if  a 
physician  refers  directly  to  a  particular 
related  entity?  As  we  mentioned  in  the 
section  above  covering  the  definition  of 
"entity,"  section  1877(a)(1)  prohibits  a 
physician  from  making  a  referral  to  an 
entity  for  the  furnishing  of  designated 
health  services  if  the  physician  or 
immediate  family  member  of  the 
physician  has  a  financial  relationship 
with  that  entity.  Section  1877(h)(5) 
defines  a  referral  very  broadly:  A 
referral  is  the  request  by  a  physician  for 
a  Part  B  item  or  service  (including 
certain  consultations).  In  addition,  "the 
request  or  establishment  of  a  plan  of 
care  by  a  physician  that  includes  the 
provision  of  [a]  designated  health 
service"  constitutes  a  "referral"  by  a 
"referring  physician."  We  have 
interpreted  this  provision  in  §  411.351 
of  the  August  1995  final  clinical 
laboratory  rule  to  mean  that  a  physician 
has  made  a  referral  if  he  or  she  has 
made  a  request  for  a  Part  B  item  or 
service  or  a  request  for  other  items  or 
services  that  includes  the  provision  of 
laboratory  services  or  if  he  or  she  has 
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established  a  plan  of  care  that  includes 
theprovision  of  laboratory  services. 

The  "referral"  provision  requires  that 
a  physician  only  request  an  item  or 
service  or  include  it  in  a  plan  of  care; 
it  does  not  require  that  the  physiZIan 
directly  send  a  patient  to  a  particular 
entity  or  specifically  indicate  in  a  plan 
of  care  that  the  service  must  be  provided 
by  a  particular  entity.  However,  section 
1877(h)(5)  must  be  read  in  conjunction 
with  the  prohibition  in  section 
1877(a)(1).  The  general  prohibition 
applies  only  when  a  physician  makes  a 
refBrral  to  an  entity  for  the  furnishing  of 
a  designated  health  service  if  the 
physician  or  a  family  member  has  a 
financial  relationship  with  that  entity. 

For  example,  a  physician  might  have 
a  small  noncontrolling  ownership 
interest  in  a  provider  of  a  designated 
health  service,  such  as  a  physical 
therapy  (PT)  facility.  The  physician 
does  not  directly  refer  patients  to  this 
provider.  However,  the  physician  does 
establish  plans  of  care  for  patients  in  a 
hospital  setting,  which  include  PT 
services.  When  a  particular  patient 
leaves  the  hospital,  the  physician  may 
refer  the  patient  to  an  unrelated  skilled 
nursing  facility  (SNF)  that,  in  tiun, 
refers  the  patient  to  the  related  PT 
provider.  The  PT  facility  bills  the 
patient  separately.  As  a  result,  the 
patient  may  receive  services  prescribed 
by  the  physician  from  an  entity  with 
which  the  physician  has  a  financial 
relationship. 

In  situations  such  as  this  one,  the 
physician  has  prescribed  a  plan  of  care 
that  includes  designated  health  services, 
an  action  that  constitutes  a  referral. 
However,  the  physician  has  not  made 
the  referral  to  an  entity  with  which  he 
or  she  has  a  financial  relationship. 
Instead,  ihe  physician  has  made  the 
jeferral  to  an  SNF  with  which  he  or  she 
has  no  financial  relationship.  As  such, 
the  referral  prohibition  would  generally 
not  apply.  Nonetheless,  if  there  was  any 
evidence  that  the  physician  has  an 
agreement  with  the  SNF  that  involves 
the  SNF  systematically  referring  the 
physician's  Medicare  patients  to  the 
physician's  PT  facility,  we  would  likely 
investigate  the  situation  as  a  possible 
circumvention  scheme. 

When  is  the  owner  of  a  designated 
health  services  provider  considered  as 
equivalent  to  that  provider?  We  have 
received  several  comments  about  when 
a  physician  who  has  an  ownership 
interest  in  an  entity  that  furnishes 
designated  health  services  should  be 
equated  with  that  entity.  For  example, 
suppose  that  a  physician  regularly  refers 
patients  to  an  SNF  in  which  the 
physician  has  flo  investment  interest. 
The  SNF,  in  turn,  buys  PT  services  from 
a  PT  facility  that  also  provides  other 


noncovered  items  and  services  to  the 
SNF  and  is  owned  solely  by  the 
physician.  Arguably  the  referring 
physician,  as  sole  proprietor  of  the  PT 
facility,  is  related  to  the  SNF  because 
the  physician's  PT  facility  sells  PT  and 
other,  noncovered  services  to  the  SNF. 
We  believe  that  it  is  likely,  in  this 
situation,  that  the  physician  is  in  a 
position  to  negotiate  or  influence  the 
terms  of  the  arrangement,  as  well  as  to 
initiate  patient  referrals  to  the  SNF. 

We  believe  that  there  is  a  potential  for 
abuse  in  such  situations.  For  example, 
the  physician  may  be  referring  as  many 
patients  as  possible  to  the  SNF  in 
exchange  for  inflated  rates  from  the  SNF 
for  the  variety  of  noncovred  items  and 
services  that  the  PT  facility  furnishes,  or 
for  any  covered  services  that  are  not 
subject  to  a  fee  schedule.  Although  the 
SNF  may  be  negotiating  with  the  PT 
facility  as  a  corporate  or  other  business 
entity,  we  would  equate  the  referring 
physician  and  the  PT  facility  with  each 
other  when  the  referring  physician  (or  a 
family  member)  has  a  significant 
ownership  or  controlling  interest  that 
allows  him  or  her  to  determine  how  the 
PT  facility  conducts  its  business  and 
with  whom.  We  will  consider  a  number 
of  factors  in  these  situations,  such  as 
whether  the  physician  or  the  physician 
in  combination  with  his  or  her 
immediate  family  members  owns  all  or 
a  controlling  amount  of  the  stock  of  an 
entity,  and  whether  the  physician  and/ 
or  the  family  members  are  making  ^ 
decisions  for  the  entity,  particularly  on 
a  day-to-day  basis.  Oiu  analysis  will 
depend  upon  the  entire  record  of  the 
interrelationship  between  the  physician 
and/or  immediate  family  members  and 
the  entity,  whether  the  relationships  are 
direct  or  indirect,  and  the  totality  of  the 
circumstances. 

We  believe  the  apalysis  is  similar 
when  a  referring  physician  receives 
compensation  from  an  entity  that  is 
owned  or  controlled  by  a  party  that  also 
owns  a  designated  health  services 
provider.  For  example,  suppose  that  a 
physician  owns  a  controlling  interest  in 
a  general  practice  clinic,  a:id  also 
independently  owns  a  controlling 
interest  in  an  outside  laboratory  in 
which  the  clinic  itself  has  no  interest. 
The  clinic  also  employs  a  number  of 
physicians  who  receive  salaries  from  the 
clinic  corporation. 

Arguably,  the  employee  physicians  in 
this  situation  have  no  financial 
relationship  with  the  outside  laboratory. 
That  is,  they  do  not  themselves  own  any 
part  of  the  laboratory,  nor  do  they 
receive  compensation  from  or  pay 
compensation  to  the  laboratory  entity. 
However,  if  we  were  to  take  the  position 
that  there  is  no  financial  relationship, 
and  hence  no  referral  prohibition,  the 


physician  owner  of  the  laboratory,  by 
controlling  the  clinic,  could  arrange  to 
compensate  the  employee  physicians 
with  inflated  salaries  based  directly  on 
the  number  of  referrals  they  make  to  the 
outside  laboratory. 

In  order  to  avoid  this  result,  we 
propose  to  equate  the  owner  physician 
with  the  outside  laboratory  and  with  the 
clinic  when  he  or  she  owns  or  controls 
them.  Under  this  interpretation,  we 
would  regard  the  employee  physicians 
as  receiving  compensation  from  the 
laboratory.  Although  this  compensation 
is  indirect,  we  believe  it  is  covered  by 
the  statute.  Section  1877(h)(1)  defines  a 
"compensation  arrangement"  as  any 
arrangement  involving  any 
remuneration  (with  certain  narrow 
exceptions).  "Remuneration,"  in  turn,  is 
defined  as  any  remuneration  paid 
directly  or  indirectly. 

If  the  physician,  on  the  other  hand, 
has  a  noncontrolling  interest  in  the 
outside  laboratory,  we  would  not  equate 
the  owner  physician  with  the 
laboratory.  However,  we  would  regard 
this  situation  as  a  potential 
draunvention  scheme.  That  is,  we 
would  regard  the  physician  owner  in 
•  this  situation  as  referring  indirectly, 
through  the  employee  physicians,  to  a 
designated  health  services  provider  to 
whidh  the  owner  physician  cannot 
personally  refsr.  The  inflated  salaries  of 
the  employee  physicians,  in  fact,  oould 
serve  as  evidence  of  the  existence  of 
such  a  circumvention  scheme. 

The  analysis  would  vary  somewhat  if 
the  referring  physicians  are 
compensated  by  an  entity,  rather  than 
an  individual  physician.  Suppose,  for 
example,  that  a  hospital  hires 

Ehysicians  to  serve  on  its  staff.  The 
ospital  compensates  the  physicians  for 
fheir  services,  but  inflates  their  salaries 
to  reflect  all  the  referrals  they  make  to 
a  separate  MRI  subsidiary  that  is  not 
part  of  the  hospital  but  is  owned  by  it. 
If  the  hospital  owns  a  controlling  share 
of  the  MRI  entity,  we  would  regard  the 
hospital  and  the  entity  as  equivalent. 

The  analysis  would  be  different  if  the 
hospital  owns  less  than  a  controlling 
interest  in  the  MRI  facility.  Arguably, 
the  physicians  are  compensated  by  an 
entity  (the  hospital)  that  is  technically 
separate  from  the  one  providing  the 
referred  MRI  services.  The  physicians 
do  not  own  the  MRI  facility,  nor  do  they 
receive  payment  from  it.  Nonetheless,  if 
the  physicians  receive  payments  frx>m 
the  hospital  that  exceed  fair  market 
value  for  the  services  they  are  otherwise 
providing,  we  propose  to  presume  that 
they  are  being  indirectly  compensated 
by  the  MRI  facility:  through  the 
hospital,  for  their  referrals. 
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Has  a  physician  made  a  referral  to  a 
particular  entity  if  another  individual 
directs  the  patiaat  there? 

We  have  received  inquiries  about 
situations  in  wb|ik:h  a  physician  requests 
a  designated  he^  service,  but  it  is 
another  individual,  such  as  a  discharge 
planner,  who  follows  the  physician's 
plan  of  care  and]  tefers  the  patient 
directly  to  a  specific  provider.  We 
discussed  this  issue  in  the  August  1995 
final  rule.  In  the  preamble  to  that  rule 
at  60  FR  41941,  Mre  stated  that  a 
physician  who  Mtablishes  a  plan  of  care 
or  requests  an  ima  or  service  is 
responsible  for  t))e  referral,  even  if  it  is 
another  individiul  or  an  institutional 
entity  that  carri^  out  that  plan  of  care 
for  the  physidaiii  For  example,  we 
stated  that  we  wtiuld  not  allow  a 
hospital  physiciw  to  avoid  the  referral 
prohibition  by  claiming  that  it  is  the 
hospital  that  actually  makes  the  referral 
or  selects  the  prpVider  in  his  or  her 
place.  We  took  this  position  in  order  to 
prevent  a  physid^  from  disavowing  all 
refisrrals  by  havira  personnel  or 
employers  carry  them  out. 

In  light  of  our  jmalysis  in  the 
responses  to  the  jpst  two  questions,  we 
would  like  to  reftiie  our  position  on  this 
issue.  That  is,  weiwant  to  qualify  our 
position  to  "impiite"  a  physician's 
refwrals  to  others  only  in  those 
situations  in  which  the  physician  has 
the  ability  to  control  or  influence  the 
individuals  who  Select  an  entity.  We 
would  also  "impute"  referrals  if  a 
physician  is  him  or  herself  in  a  position 
to  be  compensated  for  the  referrals  by 
those  who  can  control  or  influence  the 
actions  of  the  peitson  who  actually 
selects  the  entity; 

For  example,  suppose  that  a  physician 
works  for  a  hospital  and  refers  a  patient 
to  the  hospital's  discharge  planner  for 
laboratory  tests.  "Hie  discharge  planner 
in  tiun  refere  the  patient  to  the 
hospital's  laboratp^.  We  would  regard 
the  physician's  r^uest  and  referralto 
the  discharge  planner  as  a  referral  to  an 
agent  of  the  entity  that  owns  the 
laboratory:  that  is,  to  an  agent  of  the 
entity  that  furnishes  designated  health 
services.  We  beliete  that  such  a  referral 
would  be  govemcjd  by  the  rules  in 
section  1877.  Suppose,  on  the  other 
hand,  that  the  dis  ^lai^e  planner  refers 
the  patient  to  an  ci^tside  laboratory  that 
happens  to  be  owned  by  the  hospital. 
The  physician  in  this  situation  may  not 
be  able  to  compensate  the  discharge 
planner  or  otherwise  in  any  way 
influence  that  individuars  actions. 
Nonetheless,  if  the  hospital  pays  the 
physician  to  ordej  as  many  laboratory 
tests  as  possible,  ^d  in  tiun  pays  the 
discharge  planner  to  refer  patients 
directly  to  a  hospital-owned  provider. 


we  would  impute  the  refetral  to  the 
physician. 

We  can  translate  these  rules  into  a 
group  practice  setting.  For  example,  a 
group  practice  member  might  request  a 
designated  health  service,  but  allow  a 
nonphysidan  employee  to  direct  the 
patient  to  a  particular  provider.  If  the 
nonphysidan  refers  the  patient  to  the 
group's  own  provider,  we  would  regard 
the  referral  as  the  physidan's  own 
referral  to  an  agent  of  a  provider  of 
designated  health  services.  This 
arrangement,  we  believe,  would  be 
subjed  to  the  referral  rules.  For  outside 
referrals,  we  would  gauge  whether  the 
physidan  member  is  in  any  position  to 
control  the  actions  of  the  nonphysidan. 
.  In  order  to  gauge  whether  a  pnysidan  is 
in  a  position  to  affed  a  nonphysidan 's 
actions,  we  propose  to  use  the  same 
ownership  and  control  rules  that  we 
mentioned  above.  We  would  also 
impute  the  referral  to  the  physidan  if 
the  entity  compensating  the  physidan  is 
in  a  position  to  both  compensate  the 
physidan  for  his  or  her  referrals  and  to 
control  the  actions  of  the  individual 
who  selects  theprovider. 

How  will  HCFA  interpret  situations  in 
which  it  is  not  clear  whether  a  physician 
has  referred  to  a  particular  entity? 

A  physician  might  request  or  order  a 
designated  health  service  for  a  patient 
without  establishing  a  record  of  whether 
he  or  she  referred  the  patient  to  a 
specific  provider.  If  the  patient  receives 
the  designated  health  service  from  an 
entity  with  which  the  physidan  (or  a 
family  member)  has  a  financial 
relationship,  as  the  resuh  of  the  referral, 
we  will  presume  that  the  service  results 
fit>m  the  physician  referring  to  that 
spedfic  entity.  We  will  allow 
physidans  to  rebut  that  presiunption  by 
establishing  that  they  mentioned  no 
spedfic  provider  or  supplier  or  that  the 
patient  was  directly  referred  by  some 
other  independent  individual  or 
through  an  unrelated  entity. 

C.  General  Exceptions  That  Apply  to 
Ownership  or  Investment  Interests  and 
to  Compensation  Arrangements 

1.  The  in-office  andllary  services 
exception 

Can  a  physician  supply  crutches  as 
in-office  ancillary  services?  The  in-office 
ancillary  services  exception  in  sedion 
1877(b)(2)  applies  to  services  that  meet 
the  requirements  for  supervision, 
location,  and  billing,  but  not  to  any 
parenteral  and  enteral  nutrients, 
equipment  and  supplies  onto  durable 
medical  equipment  (DME)  (although  the 
exception  does  apply  to  infiision 
pumps).  Many  physicians  have  brought 
to  our  attention  the  problems  with 


excluding  crutches  from  the  exception. 
That  is,  an  orthopaedist  might  diagnose 
a  patient  with  a  broken  leg,  set  the  leg, 
personally  furnish  the  patient  in  his  or 
her  own  office  with  crutches,  and  then 
bill  for  those  crutches.  If  the  patient  will 
use  the  crutches  at  home,  they  qualify 
as  DME.  Physicians  have  pointed  out 
that  this  exclusion  will  cause  great 
inconvenience  to  such  patients,  who 
will  have  to  obtain  crutches  or  similar 
equipment  elsewhere. 

We  agree  that  excluding  crutches  from 
the  section  1877(b)(2)  exception  could 
cause  great  inconvenience  to  patients, 
and  disrupt  the  effident  delivery  of 
health  care  services.  We  regard  crutches 
as  different  from  other  DME  in  that  a 
patient  very  often  needs  them 
immediately  after  treatment  for  an 
injury  that  has  resulted  fitjm  an 
unexpeded  traumatic  event.  Thus, 
patients  may  often  be  precluded  from 
arranging  to  receive  crutches  in  advance 
from  other,  unrelated  entities. 
Nonetheless,  the  Secretary  does  not 
have  the  authority  to  simply  create  a 
blanket  exception  for  crutches.  The 
Secretary  only  has  the  authority,  under 
section  1877(b)(4),  to  create  new 
exceptions  in  the  case  of  any  other 
finandal  relationship  that  the  Secretary 
determines,  and  spedfies  in  regulations, 
does  not  pose  a  risk  of  program  or 
patient  abuse.  We  have  no  evidence  that 
allowing  physicians  a  blanket  exception 
to  self-refer  for  crutches  will  be  free 
from  abuse.  In  the  ownership  context, 
for  example,  each  referral  will 
inherently  increase  a  physician's  or 
group  practices'  profits. 

We  are  thus  proposing  to  create  an 
exception,  at  §  411.355(e),  that  we 
believe  will  remedy  this  problem,  while 
meeting  the  statutory  condition.  That  is, 
the  exception  would  apply  only  to 
situations  in  which  a  physidan 
furnishes  crutches  in  a  manner  that 
meets  the  in-ofRce  ancillary  services 
requirements  in  section  1877(b)(2)  (and 
in  §  411.355(b)),  provided  the  physician 
realizes  no  dired  or  indired  profit  from 
furnishing  the  crutches.  In  other  words. 
Medicare  will  pay  for  the  crutches  if  the 
physidan  bills  only  for  the  cost  he  or 
she  incurred  to  acquire  and  supply  the 
crutches  or  to  create  or  manufadiue  the 
crutches.  We  beUeve  that  there  is  no 
threat  of  abuse  in  these  situations,  since 
physicians  will  have  no  incentive  to 
overutilize  crutches. 

2.  Exception  for  services  furnished  by 
organizations  operating  imder  prepaid 
plans 

Can  a  physician  refer  non-enroUees  to 
a  related  prepaid  organization  or  to  its 
physicians  and  providers? 
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We  have  been  asked  about  situations 
in  which  a  physician  furnishes  services 
to  managed  care  patients  under  a 
personal  services  contract,  but  wishes  to 
refer  his  or  her  own  outside,  fee-for- 
service  Medicare  patients  for  designated 
health  services  to  the  managed  care 
entity,  or  to  physicians,  suppliers,  or 
providers  that  are  aflfiliated  with  the 
managed  care  entity.  If  the  physician 
refers  to  an  otherwise  unrelated 
physician,  provider,  or  suppUer  that  is 
affiliated  with  the  managed  care  entity, 
but  is  not  part  of  it  and  accepts  the  fee- 
for-service  patient  independently,  the 
referral  prohibition  should  not  apply. 
That  is,  the  physician  would  not  be 
referring  to  the  managed  care  entity 
with  which  he  or  she  has  a  financial 
relationship. 

The  analysis  would  be  diffierent, 
however,  if  the  other  physician, 
provider,  or  supplier  is  functioning  as 
part  of  the  managed  care  entity.  For 
example,  a  physician  might  provide 
services  to  enrollees  of  a  Federally 
qualified  HMO  under  a  contract 
arrangement.  These  services  are 
excepted  from  the  referral  prohibition 
by  section  1877(b)(3).  However,  when 
the  physician  wishes  to  refer  a  fee-for- 
service  Medicare  patient  to  the  HMO's 
laboratory,  the  physician  is  making  a 
referral  to  an  entity  with  which  the 
physician  has  a  financial  relationship. 
That  is,  the  physician's  personal 
services  contract  constitutes  a 
compensation  arrangement  with  the 
HMO. 

In  order  for  the  physician  in  this 
situation  to  refer,  the  financial 
relationship  must  meet  one  of  the 
compensation-related  exceptions  in 
section  1877  or  in  this  proposed  rule. 
For  example,  the  physician  could 
continue  to  refer  if  his  or  her 
arrangement  meets  the  criteria  in  the 
personal  services  exception  in  section 
1.877(e)(3)  and  in  §  411.357(d)  of  this 
proposed  rule.  The  compensation  the 
physician  receives  from  the  HMO  would 
have  to  be,  among  other  things, 
consistent  with  fair  market  value,  and 
could  not  reflect  the  volume  or  value  of 
the  physician's  referrals  (except  as 
alloweid  imder  a  physician  incentive 
plan).  We  have  proposed  to  define  the 
concept  of  a  "referral,"  for  purposes  of 
section  1877,  as  limited  to  a  referral  for 
a  designated  health  service  that  may  be 
covered  imder  Medicare  or  Medicaid 
(see  our  discussion  of  the  definition  in 
section  ni.A.7  of  this  preamble).  Thus, 
the  "volume  or  value"  standard  would 
automatically  be  met  if  (in  the  context 
of  the  physician's  HMO  practice)  the 
physician  treated  and  referred  only  non- 
Medicare  or  non-Medicaid  HMO 
enrollees  (that  is,  the  physician's  HMO 


compensation  would  never  reflect  the 
volume  or  value  of  Medicare  or 
Medicaid  referrals). 

If,  on  the  other  hand,  the  physician  is 
compensated  by  the  HMO  for  treating 
HMO  enrollees  who  are  covered  by 
Medicare  or  Medicaid,  the 
compensation  would  be  subject  to  the 
"volume  or  value"  standard.  Hence,  the 
arrangement  could  still  meet  the 
personal  services  exception  if  the 
physician's  compensation  does  not 
reflect  Medicare  or  Medicaid  covered 
referrals  or  reflects  them  only  as  part  of 
a  physician  incentive  plan,  as  these 
plans  are  described  in  section 
1877(e)(3)(B),  and  in  §411.351  of  this 
proposed  rule. 

As  noted  earlier  in  this  preamble,  we 
believe  that,  for  the  most  part, 
physicians  working  for  managed  care 
organizations  or  as  part  of  an  integrated 
delivery  system  wiU  be  able  to  refer 
Medicare  and  Medicaid  patients  within 
these  systems,  provided  their 
arrangements  with  these  entities  meet 
certain  standards.  However,  we 
anticipate  that  there  may  be  some 
unusual  situations  in  which  an 
exception  does  not  apply.  One  example 
of  providers  in  a  delivery  system  who 
may  be  adversely  affected  by  the  referral 
prohibition  involves  providers  under 
Medicaid  primary  care  case 
management  (PCCM)  programs. 

We  are  aware  that,  under  certain 
circumstances,  some  providers 
contracting  under  these  managed  fae- 
for-service  pn^rams  may  not  be  eligible 
for  any  of  the  existing  exceptions 
written  into  the  law  qr  proposed  in  this 
rule.  Because  the  Secretary  can  cnnly 
create  new  exceptions  for  financial 
relationships  which  she  determines 
pose  no  risk  of  program  or  patient 
abuse,  we  have  not  created  a  blanket 
exception  for  Medicaid  PCCM  programs. 
However,  we  do  not  wish,  as  an 
imintended  consequence  of  this 
decision,  to  discourage  the  participation 
of  Medicaid  providers  in  PCCM 
programs,  thereby  thrF-<tening  Medicaid 
beneficiaries'  access  to  care.  Therefore, 
we  are  soliciting  conunents  fit)m  States 
and  others  on  the  potential  impact  of 
the  referral  prohibition  on  Medicaid 
PCCM  programs  and  the  providers  who 
contract  under  them. 

One  example  of  a  situation  in  which 
a  PCCM  provider  might  be  prohibited 
from  making  a  referral  involves  HMOs 
that  contract  as  primary  care  case 
managers.  While  HMO  participation  in 
PCCM  programs  is  relatively  rare,  HMOs 
in  some  States  have  contracted  to  serve 
as  case  managers  to  the  disabled 
population.  Such  contracts  allow  the 
HMO  to  gain  experience  in  serving  the 
disabled  without  having  to  accept  the 


financial  risk  that  an  HMO  would 
normally  accept  under  a  capitation 
contract.  As  States  move  to  enroll  more 
of  their  disabled  populations  into 
capitated  programs,  involving  HMOs  in 
PCCM  programs  could  serve  as  a 
transitionary  method  of  developing  a 
managed  care  provider  network  that  is 
experienced  in  caring  for  the  disabled. 

If  an  HMO  physician  who  is  required 
by  contract  to  refer  within  the  HMO's 
network  wishes  to  refer  a  PCCM  patient 
within  that  netwoii^.  his  or  her  financial 
relationship  with  the  HMO  would  have 
to  meet  one  of  the  existing  exceptions  in 
the  law  or  in  this  proposed  rule. 
Because  the  HMO  in  the  above  example 
is  paid  on  a  fee-for-service  basis  under 
the  PCCM  program,  none  of  the 
exceptions  for  services  furnished  by  pre- 
paid risk  plans  would  be  appropriate. 

The  manner  in  which  we  have 
interpreted  the  volimie  or  value  of 
refaitals  standard  in  this  proposed  rule 
could  prevent  the  financial  relationship 
from  qualifying  for  one  of  the 
compensation-related  exceptions.  Most 
of  these  exceptions  can  be  satisfied  only 
if  a  physician's  compensation  does  not 
reflect  the  volume  qr  value  of  his  or  her 
referrals.  Certain  provider  contracts  that 
require  a  physician  to  refer  within  a 
defined  network  of  providers  could 
violate  that  standard.  (We  discuss  our 
interpretation  of  this  standard  in  section 
III.E.3.)  That  is,  regardless  of  whether 
the  physician's  income  actually  varies 
based  on  the  volume  or  value  of 
referrals,  the  physician's  income  reflects 
the  referrals  because  it  could  be  lost 
entirely  if  the  physician  repeatedly 
refers  patients  out-of-network.  If  the 
financial  relationship  does  not  qualify 
for  an  exception,  there  may  he  no 
Federal  matching  funds  for  any  in- 
network  referral  of  PCCM  patients  made 
by  this  physician. 

3.  Other  permissible  exceptions  for 
financial  relationships  that  do  not  pose 
a  risk  of  program  or  patient  abuse 

Should  situations  that  meet  a  safe 
harbor  under  the  anti-kickback  statute 
be  automatically  excepted?  We  have 
received  inquiries  about  the  Secretary's 
authority  imder  section  1877(bM4)  to 
create  additional  exceptions  for 
financial  relationships  which  the 
Secretary  determines,  and  specifies  in 
regulations,  do  not  pose  a  risk  of 
program  or  patient  abuse.  We  have  had 
some  requests  that  the  Secretary  create 
an  exception  for  any  financial 
relationship  that  meets  a  safe  harbor 
imder  the  anti-kickback  statute.  As  we 
have  stated  elsewhere  in  this  preamble, 
the  anti-kickback  statute  in  section 
1128B(b)  and  section  1877  are  totally 
independent  laws,  with  separate 
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requirements.  Iniorder  for  a  physician 
who  has  a  finanklal  relationship  wdth  an 
entity  to  refer  tb  that  entity,  the 
arrangement  must  meet  the 
requirements  in  both  laws.  However,  we 
are  willing  to  consider  this  option  and 
specifically  soli|4t  comments  on 
whether  meetintoa  safe  harbor  would 
qualify  an  arrangement  as  one  that 
involves  no  risklef  program  or  patient 
abuse.  1 1 

D.  Exceptions  Tftat  Apply  Only  to 
Ownership  or  Irrfestment  Interests 


1.  Exception  for 


i^wnership  in  publicly 


traded  seciuitiet  or  mutual  funds 

Does  the  exce^  -kion  for  publicly  traded 
securities  apply  pp  stock  options?  We 
have  been  asked  Vvhether  ownership  of 
an  option  to  piujiiase  stock  in  an  entity 
that  furnishes  a  qesignated  health 
service  constitutes  an  excepted 
ownership  intermit  in  the  entity.  As  we 
stated  in  section  iv.A.3  above,  we 
regard  the  optioato  purchase  stock  in 
an  entity  as  an  iiji^hoate  ownership 
interest  that  could  subject  a  physician  to 
the  refairal  prohibition.  As  such,  all  of 
the  exceptions  thit  ordinarily  apply  to 
ownership  interests  would  app^. 
However,  the  exception  for  publicly 
traded  securities  would  not  appjy  if  the 
stock  option  involves  investment 
securities  that  mby  not  be  piutihased  on 
terms  generally  Available  to  the  public, 
as  required  by  section  1877(c)(1). 

2.  Exception  for  i^rvices  provided  by  a 
hospital  in  which  a  physician  or  family 
member  has  an  interest 

Can  a  physicim  or  family  member 
own  an  interest  ih  a  chain  of  hospitals? 
Section  1877(d)($)  contains  an 
exception  for  desiignated  health  services 
provided  by  a  hospital  (other  than  a 
hospital  in  Puertp  Rico)  if  the  referring 
physician  is  authorized  to  perform 
services  there,  and  the  ownership  or 
investment  inter^t  is  in  the  hospital 
itself  (and  not  meiely  in  a  subdivision 
of  the  hospital),  vie  discussed  at  some 
length  in  the  August  1995  final  rule  how 
we  believe  an  individual  can  hold  an 
interest  in  a  subdivision  of  a  hospital 

We  have  received  inquiries  about 
whether  this  exception  applies  if  a 
physician  or  fiam^  member  holds  an 
interest  in  a  com^iny  or  network  that 
owns  a  chain  of  hospitals,  rather  than  an 
interest  in  the  on^  hospital  to  which  the 
physician  makes  i«ferrals.  It  is  our  view 
that  a  physician  can  have  an  ownership 
or  investment  interest  in  a  hospital  that 
is  part  of  a  chain  b  f  virtue  of  holding 
an  interest  in  the  c  rganization  that  owns 
the  chain.  We  base  our  position  on  the 
language  of  the  e}|4eption,  which  does 
not  require  that  th^  physician  have  a 


direct  interest  in  the  hospital.  In 
addition,  we  believe  that  the  exception 
in  section  1877(d)(3)  must  be  read  in 
conjunction  with  section  1877(a)(2), 
which  states  that  a  physician's  or  family 
member's  ownership  or  investment 
interest  in  an  entity  that  provides  a 
designated  health  service  constitutes  a 
financial  relationship  with  that  entity. 
This  provision  further  defines  an 
ownership  or  investment  interest  in  an 
entity  to  include  an  interest  in  an  entity 
that  holds  an  ownership  or  investment 
interest  in  any  entity  providing  the 
designated  health  services.  Thus,  by 
definition,  a  physician  who  has  an 
ownership  interest  in  a  health  system 
that  owns  a  hospital  that  provides 
designated  health  services  has  an 
ownership  interest  in  that  individual 
hospital.  If  that  indirect  interest  is  in  the 
hospital  as  a  whole,  and  not  in  a 
subdivision,  then  the  exception  should 
apply.  In  feet,  we  believe  that  it  would 
be  illogical  to  specifically  apply  the 
referral  prohibition  in  section  1877(a)(1) 
to  any  indirect  ownership  interest,  yet 
deny  an  exception  in  section  1877(d) 
that  is  based  on  ownership  just  because 
the  interest  is  indirect,  especially  when 
the  exception  itself  does  not  require  a 
direct  interest. 

Nonetheless,  in  order  to  meet  the 
hospital  ownership  exception,  we 
believe  the  law  requires  that  the 
physician  be  authorized  to  perform 
services  at  the  hospital  to  which  he  or 
she  wishes  to  refer.  We  do  not  believe 
that  this  last  requirement  is  met  if  the 
physician  has  these  privileges  with  any 
one  of  the  other  hospitals  in  the  chain, 
but  not  with  the  referral  hospital. 

We  also  wish  to  make  the  point  that 
any  ownership  interest  a  physician  or 
family  member  has  in  a  hospital  could 
involve  a  separate  compensation 
arrangement.  For  example,  if  a 
physician  acquires  an  interest  in  a 
hospital  fitjm  a  health  care  network,  this 
acquisition  could  constitute 
remuneration  from  an  entity  that 
provides  designated  health  services. 
Consequently,  for  the  physician  to  refer 
to  the  entity,  the  arrangement  would 
have  to  meet  a  compensation-related 
exception. 

E.  Exceptions  That  Apply  Only  to 
Compensation  Arrangements 

1.  Compensation  arrangements  in 
general 

Can  a  lease  or  arrangement  for  items 
or  senrices  have  a  termination  clause? 
The  lease  exceptions  for  space  and 
equipment  and  a  number  of  the  other 
compensation  exceptions  require  that, 
among  other  things,  the  arrangement  be 
in  writing  and  provide  for  a  term  of  at 


least  1  year.  We  believe  that  this 
requirement  has  been  met  as  long  as  the 
arrangement  clearly  establishes  a 
business  relationship  that  will  last  for  at 
least  1  year.  Nonetheless,  it  is  our  view 
that  the  arrangement  can  still  qualify  for 
the  exception  even  if  it  also  includes  a 
clause  allowing  the  parties  to  terminate 
sooner  for  good  cause,  provided  the 
parties  do  not  enter  into  a  new 
arrangement  within  the  originally 
established  1  year  time  period. 
.    We  believe  that  Congress  included  the 
1  year  requirement  with  the  intention  of 
excepting  stable  arrangements  that 
cannot  be  renegotiated  frequently  to 
reflect  the  current  volume  or  value  of  a 
physician's  referrals.  Nonetheless,  >ve 
do  not  believe  that  Congress  intended, 
in  creating  this  requirement,  to  bind 
parties  to  an  arrangement  once  that 
arrangement  has  become  unsatisfactory 
to  some  or  all  of  the  parties.  Therefore, 
we  are  interpreting  all  of  the  exceptions 
with  the  1  year  requirement  to  allow 
terminations  for  good  cause,  provided 
the  parties  do  not,  within  the  1  year 
period,  enter  into  a  new  arrangement. 
We  also  believe  that  a  lease  or 
arrangement  must  be  renewed  in  at  least 
1  year  increments,  so  that  it  is  always 
an  agreement  that  provides  for  a  term  of 
at  least  1  year.  That  is,  once  the  first 
year  of  an  agreement  expires,  it  cannot 
be  converted  into,  for  example,  a  month- 
by-month  arrangement  that  could 
fluctuate  with  a  physician's  referrals. 

IVj77  a  physician 's  referrals  be 
prohibited  if  an  entity  pays  for  certain 
incidental  benefits?  Entities,  such  as 
hospitals,  often  provide  physicians  with 
certain  incidental  benefits,  such  as  their 
malpractice  insurance,  or  with  reduced 
or  free  parking,  meals,  or  other 
incidental  benefits.  We  believe  the 
answer  to  this  question  hinges  on  the 
nature  of  any  oiher  financial 
relationship  the  physician  has  with  the 
entity.  For  example,  if  a  physician 
receives  free  "extras"  such  as 
malpractice  insurance,  parking,  or  meals 
while  he  or  she  serves  as  the  entity's 
employee,  then  these  extras  might 
qualify  as  part  of  the  compensation  that 
the  physician  receives  under  a  bona  fide 
employment  relationship,  provided  they 
are  specified  in  the  employment 
agreement.  If  the  physician  or  entity  can 
demonstrate  that  the  extras  constitute 
part  of  the  payment  that  such  entities 
typically  provide  to  physicians, 
regardless  of  whether  they  make 
referrals  to  the  entity,  the  extras  might 
constitute  payment  that  is  consistent 
with  fair  market  value  and  that  furthers 
the  entity's  legitimate  business 
purposes.  If  an  incidental  benefit  cannot 
meet  the  requirements  under  a  statutory 
exception  or  the  new  general  exception 
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for  compensation  arrangements  we  have 
included  in  §411.357(1),  it  might  still 
meet  the  de  minimis  exception  we  have 
added  in  §411.357(k)  if  it  has  limited 
value.  We  have  also  been  asked  about 
parking  spaces  that  a  hospital  provides 
to  physicians  who  have  privileges  to 
treat  their  patients  in  the  hospital.  It  is 
our  view  that,  while  a  physician  is 
making  rounds,  the  parking  benefits 
both  the  hospital  and  its  patients,  rather 
than  providing  the  physician  with  any 
personal  beneHt.  Thus,  we  do  not  intend 
to  regard  parking  for  this  purpose  as 
remuneration  furnished  by  the  hospital 
to  the  physician,  but  instead  as  part  of 
the  physician's  privileges.  However,  if  a 
hospital  provides  parking  to  a  physician 
for  periods  of  time  that  do  not  coincide 
with  his  or  her  rounds,  that  parking 
could  constitute  remuneration. 

2.  Exception  for  agreements  involving 
the  rental  of  office  space  or  equipment 

Can  a  lessee  sublet  office  space  or 
equipment?  Section  1877(c)(1)  and  (2) 
excepts  ht)m  compensation 
arrangements  that  trigger  the  referral 
prohibition,  payments  made  by  a  lessee 
to  a  lessor  for  the  use  of  premises  or    • 
equipment  if  certain  criteria  are  met.  We 
have  listed  these  requirements  in  the 
regulation  at  §  411.357(a)  and  (b). 
Among  these  is  the  requirement  that  the 
office  space  or  equipment  be  "used 
exclusively  by  the  lessee  when  being 
used  by  the  lessee."  We  believe 
Congress  included  this  requirement  to 
ensure  that  excepted  rental  agreements 
are  valid  ones,  rather  than  "paper" 
leases  that  might  involve  payments 
passing  between  the  lessor  and  lessee, 
when  the  lessee  is  not  actually  using  or 
intending  to  use  the  space  or  the 
equipment.  As  a  result,  we  believe  that 
this  requirement  precludes  the  lessee 
firom  subletting  the  space  or  equipment 
during  any  portion  of  a  lease  during 
which  the  lessee  is  expected  to  be  using 
them. 

A  sublease  arrangement  might 
nonetheless  qualify  under  the  new 
compensation  exception  that  we  are 
proposing  under  §411.357(1).  That 
exception  requires,  among  other  things, 
that  the  rental  payments  be  consistent 
with  fair  market  value  and  not  take  into 
account  the  volume  or  value  of  any 
referrals  between  the  parties.  In 
addition,  the  lease  arrangement  must  be 
commercially  reasonable  and  further  the 
legitimate  business  purposes  of  the 
parties.  We  envision  that  there  could  be 
arrangements  in  which  both  the  lease 
arrangement  and  the  sublease  would 
meet  all  of  these  criteria. 

Does  the  lease  exception  apply  to  any 
kind  of  lease  covering  space  or 
equipment?  As  we  understand  general 


accounting  principles,  there  are 
differences  between  operational  leases 
and  capital  leases  that  may  be  relevant 
to  our  application  of  section  1877. 
Operational  leases  are  basic,  simple 
leases  in  which  the  lessee  makes  rental 
payments  to  the  lessor  in  order  to  use 
the  lessor's  property  or  space.  These 
kinds  of  leases,  we  beUeve,  could  fall 
within  the  exceptions  in  section 
1877(e)(1)(A)  and  (B)  because  they 
constitute  payments  made  by  the  lessee 
for  the  use  of  space  or  equipment. 

Capital  leases,  on  the  other  hand,  are 
very  much  like  installment  sales 
purchases.  Upon  entering  into  such  a 
lease,  the  lessee  receives  all  of  the 
benefits  and  obligations  of  ownership  of 
the  propertjfc.  That  is,  the  lessee  (and  not 
the  lessor)  can  depreciate  the  property 
and  record  it  on  its  books  as  a  capital 
asset  and  the  long-term  capital  lease 
payments  as  a  liability  (very  much  like 
the  way  the  lessee  would  record  a  loan). 
In  most  cases,  the  title  to  the  property 
at  issue  will  pass  to  the  lessee  at  the  end 
of  the  term  of  the  lease.  In  other  words, 
the  property  that  is  covered  by  capital 
leases  is  treated  by  accountants  as 
property  that  a  lessee  has  purchased  or 
is  in  the  process  of  purchasing.  We 
believe  that  such  leases  go  beyond  the 
section  1877(e)(1)  exceptions,  which 
except  only  payments  for  the  use  of 
equipment  or  space. 

Can  a  lease  provide  for  'payment 
based  on  how  often  the  equipment  is 
used?  We  have  been  asked  about 
situations  in  which  a  physician  rents 
equipment  to  an  entity  that  furnishes  a 
designated  health  service,  such  as  a 
hospital  that  rents  an  MR]  machine, 
with  the  physician  receiving  rental 
payments  on  a  "per  click"  basis  (that  is, 
rental  peyments  go  up  each  time  the 
machine  is  used).  We  believe  that  this 
arrangement  will  not  prohibit  the 
physician  from  otherwise  referring  to 
the  entity,  provided  that  these  kinds  of 
arrangements  are  typical  and  comply 
with  the  fair  market  value  and  other 
standards  that  are  included  under  the 
rental  exception.  However,  because  a 
physician's  compensation  under  this 
exception  cannot  reflect  the  volume  or 
value  of  the  physician's  own  referrals, 
the  rental  payments  cannot  reflect  "per 
click"  payments  for  patients  who  are 
referred  for  the  service  by  the  lessor 
physician. 

3.  Exception  for  personal  services 
arrangements 

How  does  the  physician  incentive 
plan  exception  apply  when  an  enrolling 
entity  contracts  with  a  gmup  practice? 
The  exception  for  personal  services 
arrangements  includes  the  criteria  that 
any  compensation  paid  by  an  entity 


imder  the  arrangement  cannot  reflect 
the  volume  or  value  of  a  physician's 
referrals,  unless  the  compensation  is 
paid  under  a  physician  incentive  plan, 
as  that  term  is  defined  in  section 
1877(e)(3)(B).  A  physician  incentive 
plan  is  defined  by  this  provision  as  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  that  may  directly  or  indirectly 
have  the  efiiect  of  reducing  or  limiting 
services  furnished  with  respect  to 
individuals  enrolled  with  the  entity.  We 
have  defined  "physician  group"  broadly 
in  our  March  27. 1996.  final  rule  (61  FR 
13430)  interpreting  physician  incentive 
plans  under  section  1876(i)(8),  of  which 
group  practices  as  defined  under  section 
1877(h)  are  a  subset. 

Although  an  entity  can  compensate  a 
physician  group  to  reflect  the  voliune  or 
value  of  referrals  under  a  physician 
incentive  plan,  the  definition  of  a  group 
practice  under  section  1877(h)(4)(A)(iv) 
precludes  the  group,  with  certain 
exceptions,  from  compensating  its 
members  based  directly  or  indirectly  on 
the  volume  or  value  of  their  referrals  (it 
does  not  contain  the  exception  for 
physician  incentive  plans).  As  we  have 
described  earlier  in  this  preamble,  we 
believe  the  voliune  or  value  standard 
applies  only  to  a  physician's  own 
referrals  for  designated  health  services 
cbvered  under  Medicare  or  Medicaid. 

Several  interested  parties  have  asked 
us  whether  these  provisions  contain 
contradictory  standards,  which  could 
make  it  difficult  for  entities  that  enroll 
patients  to  continue  their  common 
practice  of  contracting  with  group 
practices  to  provide  services  to  the 
entities'  enroUees.  We  believe  that  the 
two  provisions  need  not  be  read  as 
contradictory.  While  the  group  practice 
definition  in  general  precludes  a  group 
from  compensating  its  physician 
members  based  on  their  referrals,  it  does 
allow  groups  to  pay  physicians  a  share 
of  the  overall  profits  of  the  group,  or  a 
productivity  bonus  based  on  services 
personally  performed  or  services 
incident  to  such  personally  performed 
services,  so  long  as  the  share  or  bonus 
is  not  determined  in  a  manner  that  is 
directly  related  to  the  voliune  or  value 
of  a  physician's  own  referrals.  We  have 
discussed  our  interpretation  of  these 
principles  elsewhere  in  this  preamble. 
In  the  context  of  a  physician  incentive' 
plan,  a  physician  group  as  a  whole 
could  be  compensated  more  by  an  entity 
based  on  providing  or  referring  for  fewer 
services.  We  believe  that  the  group 
practice  could  then  pass  any  additional 
compensation  it  receives  from  a 
physician  incentive  plan  on  to  the 
individual  physician  members  via 
overall  profit  sharing,  which  would  only 
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indirectly  compBnsate  them  for  the 
volume  of  their  r  sferrals.  Also,  the 
physicians  could  receive  a  productivity 
bonus  for  their  decreased  utilization  of 
any  services  that  are  not  designated 
health  services  covered  under  Medicare 
or  Medicaid. 

V.  Regulatory  Ii  a  pact  Statement 

A.  Background 

We  have  exanlined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (W'A)  (Public  Uw  96- 
354).  Executive  Order  12866  directs 
agencies  to  asseM  all  costs  and  benefits 
of  available  regujlhtory  alternatives  and, 
when  regulation!  |s  necessary,  to  select 
regulatory  approaches  that  maximize 
net  beneHts  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts, 
and  equity).  TheJRFA  requires  agencies 
to  analyze  option^  for  regulatory  relief 
of  small  businesMs.  For  purposes  of  the 
RFA.  most  hospijtels,  and  most  other 
providers,  physidans,  and  health  care 
suppliers  are  smkll  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 
Section  202  of  the  Unfunded 
Mandates  Reform  Act  provides  for 
"Regulatory  Accountability  and 
Reform."  It  requires  the  agency  to 
engage  in  certain,  procedures,  including 
a  cost  benefit  analysis  and  consultation 
with  affected  Statfe  and  local 
governments,  for  proposed  and  certain 
final  rules  that  include  "Federal 
mandates"  that  nnpy  result  in  the 
Expenditure  by  Slfte,  local,  and  tribal 
governments,  in  ue  aggregate,  or  by  the 
|100  million  or  more 
201  of  the  Unfunded 
\ct  requires  this 
,     I  the  extent  that  a 
regulation  incorpiarates  requirements 
other  than  those  specifically  set  forth  in 
the  law.  1 

Section  1102(b)  lof  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  U  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  tbe  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospiteil  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Sections  1877  a|r|d  1903(s)  of  the  Act 
were  enacted  in  of^er  to  correct  an 
abuse  highlightedj||>y  a  number  of 
studies:  The  ordemig  by  some 
physicians  of  unnjacessary  services 
because  they  havei  a  financial  incentive 


private  sector,  of  |i 
annually.  Sectioil] 
Mandates  Refomj 
assessment  only  tij 


do  so.  (See  section  I.A.  of  this  preamble 
for  citations  to  the  studies.)  The 
legislation  identified  those  types  of 
services  (referred  to  as  "designated 
health  services")  where  the  existence  of, 
or  potential  for,  abuse  appeared  to  be 
the  greatest.  The  approach  taken  in  the 
legislation  was  to  assume  that,  in 
general,  if  a  financial  relationship  exists 
between  a  physician  or  a  physician's 
immediate  femily  member  and  ai.  entity 
that  provides  designated  health  services, 
an  incentive  to  overutilize  those 
services  also  exists.  The  statute  defined 
a  financial  relationship  as  an  ownership 
or  investment  interest  in,  or 
compensation  arrangement  with,  an 
entity.  Congress  created  a  number  of 
exceptions  to  the  prohibition  in 
reco^ition  of  certain  existing  business 
practices.  In  addition,  the  legislation 
provides  the  Secretary  with  authority  to 
create  new  exceptions.  However,  we 
must  first  determine,  and  specify  in 
regulations,  that  any  new  exception  wrill 
not  pose  a  risk  of  program  or  patient 
abuse. 

Because  of  its  exceptions,  the  current 
lawls  complicated.  However,  the 
essence  of  the  prohibition  in  section 
1877  is  clear:  If  a  physician  or  a 
physician's  immediate  family  member 
has  a  financial  relationship  with  an 
entity,  the  physician  cannot  refer 
patients  to  that  entity  for  the  furnishing 
of  a  designated  health  service  for  which 
payment  otherwise  may  be  made  under 
Medicare.  Unlike  the  anti-kickback 
statute  discussed  in  the  preamble,  the 
law  is  triggered  by  the  mere  fact  that  a 
financial  relationship  exists;  the 
intention  of  the  referring  physician  is 
not  taken  into  consideration. 

Section  1903(s)  denies  Federal 
financial  participation  payment  under 
the  Medicaid  program  to  a  State  for 
designated  health  services  furnished  to 
an  individual  on  the  basis  of  a  physician 
referral  that  would  result  in  a  denial  of 
payment  imder  the  Medicare  program  if 
Medicare  covered  the  services  to  the 
same  extent  and  under  the  same  terms 
and  conditions  as  under  the  State 
Medicaid  plan. 

The  goal  of  this  proposed  rule  is  to 
integrate  section  1877  (as  amended  by 
OBRA  '93  and  SSA  '94)  into  the 
Medicare  regulations  and  section 
1903(s)  into  the  Medicaid  regulations, 
and  to  interpret  the  statute  in 
accordance  with  its  language  and  intent. 

B.  Anticipated  Effects  and  Alternatives 
Considered 

For  the  reasons  described  below,  we 
believe  any  estimate  of  the  individual  or 
aggregate  economic  impact  of  the 
provisions  of  this  proposed  rule  would 
be  purely  speculative.  Although  the 


provisions  proposed  in  this  rule  do  not 
lend  themselves  to  a  quantitative  impact 
estimate,  for  reasons  discussed  below 
and  elsewhere  in  the  preamble,  we  do 
not  anticipate  that  they  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  to  the  extent  that  our 
proposals  may  have  significant  effects 
on  some  health  care  practitioners  or  be 
viewed  as  controversial,  we  believe  it  is 
desirable  to  inform  the  public  of  what 
we  view  as  the  possible  effects  of  the 
proposals.  This  analysis,  together  with 
the  other  sections  of  the  preamble, 
constitutes  a  regulatory  flexibility 
analysis  and  analysis  for  purposes  of 
section  1102(b)  of  the  Act. 

We  expect  that  some  kinds  of  entities 
could  be  affected  to  varying  degrees  by 
this  proposed  rule.  Following  are  the 
groups  we  believe  are  most  likely  to 
experience  some  economic  impact: 

1.  Physicians 

A  physician  can  be  financially  related 
to  an  entity  either  through  an  ownership 
or  investment  interest  in  the  entity,  or 
through  a  compensation  arrangement 
with  the  entity.  We  begin  by  first 
discussing  ownership/investment 
interests. 

Ownership  or  investment  interests.  A 
physician  who  has  (or  whose  immediate 
family  member  has)  an  ownership  or 
investment  interest  in  an  entity  and 
does  not  qualify  for  an  exception  is 
prohibited  bom  referring  Medicare 
patients  to  that  entity  for  the  provision 
of  designated  health  services.  Also, 
when  a  physician  with  such  an 
ownership  or  investment  interest  makes 
a  prohibited  referral,  there  is  a  risk  that 
the  entity  will  receive  no  Medicare 
payment  for  those  designated  health 
services.  Under  Medicaid,  a  State  may 
receive  no  FFP  for  services  that  result 
from  a  referral  that  would  be  prohibited 
under  Medicare,  if  Medicare  covered  the 
same  designated  health  services  as  are 
covered  under  the  State  plan.  The  State 
may,  in  turn,  choose  not  to  pay  the 
furnishing  entity. 

The  American  Medical  Association's 
(AMA)  Center  for  Health  Policy 
Research  (hereafter,  the  Center) 
reviewed  three  studies  that  analyze  self- 
referral:  (1)  "Financial  Arrangements 
Between  Physicians  and  Health  Care 
Businesses:  Report  to  Congress,"  Office 
of  Inspector  General,  DHHS,  pages  18 
and  21  (May  1989);  (2)  "Joint  Ventures 
Among  Health  Care  Providers  in 
Florida,"  State  of  Florida  Health  Care 
Cost  Containment  Board  (Sept.  1991); 
and  (3)  "Frequency  and  Costs  of 
Diagnostic  Imagining  in  Office 
Practice— A  Comparison  of  Self- 
Referring  and  Radiologist-Referring 
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Physicians."  Bruce  J.  Hillman  and 
others.  The  New  England  Journal  of 
Medicine  (December  1990;  pp.  1604- 
1608).  As  reported  in  the  Journal  of  the 
American  Medical  Association  (JAMA, 
May  6. 1992,  Vol  267.  No.  17),  the 
Center  found  that  approximately  10 
percent  of  physicians  nationwide  have 
ownership  interests  in  health  care 
entities  that  have  been  associated  with 
potential  self-referral  issues.  It  pointed 
out,  however,  that  not  all  of  these 
physicians  engage  in  self-referral.  The 
Center  also  reported  that  there  was  no 
evidence  in  the  studies  they  reviewed 
on  the  extent  to  which  physicians  may 
profit  from  self-referrals.  Therefore,  it 
concluded  that  the  degree  of  conflict  of 
interest  presented  by  a  physician's 
investment  in  entities  to  which  he  or 
she  refers  patients  is  unknown. 

If  we  were  to  assume  that  the  10 
percent  figure  cited  above  is  currently 
true,  this  would  mean,  based  on  the 
number  of  active  physicians  in  1995, 
that  approximately  79,000  physicians 
have  an  ownership  interest  in  health 
care  entities  that  himish  designated 
health  services.  Note,  however,  that 
others  cite  higher  percentages.  For 
example,  the  1991  study  issued  by  the 
Florida  Health  Care  Cost  Containment 
Board  found  that  at  least  40  percent  of 
Florida  physicians  involved  in  direct 
patient  care  had  an  investment  in  a 
health  care  business  to  which  they 
could — in  the  absence  of  prohibiting 
legislation — refer  patients  for  services. 
We  would  also  like  to  point  out  that 
ownership  information  or  information 
on  the  investments  of  physicians  and  all 
of  their  immediate  family  members  in 
the  entities  that  furnish  any  of  eleven 
designated  health  services  constitutes 
an  enormous  amount  of  data  that  is 
continually  subject  to  change. 

In  1991,  the  AMA's  Council  on 
Ethical  and  Judicial  Affairs  had 
concluded  that  physicians  should  not 
refer  patients  to  a  health  care  facility 
outside  their  office  at  which  they  do  not 
directly  provide  services  if  they  have  an 
investment  interest  in  the  facility.  The 
Council  stated  that  physicians  have  a 
special  fiduciary  responsibility  to  their 
patients  and  that  there  are  some 
activities  involving  their  patients  that 
physicians  should  avoid  whether  or  not 
there  is  evidence  of  abuse.  In  December 
1992,  the  AMA  voted  to  declare  self- 
referral  unethical,  with  a  few 
exceptions.  Exceptions  are  allowed  if 
there  is  a  demonstrated  need  in  the 
community  and  alternative  financing  is 
not  available. 

As  of  October  1994,  27  States  had  . 
enacted  legislation  that  restricts  or 
qualifies  self-referral.  There  is  great 
variation  among  the  States.  Some  only 


require  disclosure  of  the  financial 
relationship  to  the  patient,  while  others 
prohibit  such  referrals. 

We  believe  that  this  increased 
examination  of  self-referral 
arrangements  and  enactment  of  both 
Federal  and  State  laws  prohibiting  such 
arrangements  has  led  to  a  decline  in 
self-referral  activity  and  financial 
relationships  between  physicians  and 
entities.  However,  we  lack  the  data 
necessary  to  either  confirm  or  refute  this 
supposition.  We  also  lack  data  that 
would  tell  us  how  many  of  the  financial 
relationships  that  physicians  have  with 
an  entity  that  furnishes  a  designated 
healtli  service  would  be  exempted 
under  the  statute.  We  would  welcome 
receiving  current  relevant  data. 

One  exception  that  may  have  broad 
application  is  the  in-office  ancillary 
services  exception.  With  regard  to  this 
exception,  which  applies  to  both 
ownership/investment  interests  and 
compensation  arrangements,  we  offer 
the  following  discussion. 

To  qualify  as  in-office  ancillary 
services,  the  services  must,  among  other 
things,  be  furnished  personally  by  the 
referring  physician  or  another  physician 
in  the  same  group  practice  as  the 
referring  physician,  or  be  furnished  by 
individuals  who  are  directiy  supervised 
by  one  of  these  physicians.  How  we 
interpret  a  number  of  elements  in  this 
provision  would  affect  whether  certain 
referrals  qualify  for  the  in-office 
ancillary  services  exception.  These 
include  how  we  define  "group 
practice,"  "members  of  the  group,"  and 
"direct  supervision."  We  discuss  these 
definitions  below. 

The  in-office  ancill^  services 
exception  allows  physicians  who  are 
members  of  a  group  practice  to 
supervise  designated  health  services 
referred  by  any  group  member. 
Paragraph  (h)(4)(A)  of  section  1877 
provides  a  definition  of  a  "group 
practice."  That  definition,  however, 
consists  of  elements  that  require 
interpretation — for  example,  what 
qualifies  a  group  of  physicians  as  "a 
legal  entity,"  what  is  meant  by  the  "mil 
range  of  a  physician's  services,"  which 
must  be  furnished  through  group 
arrangements,  and  what  constitutes 
"substantially  all"  of  a  physician's 
services,  which  must  also  be  furnished 
through  the  group.  We  discuss  these 
elements  in  section  III.A.6  of  this 
preamble.  As  noted  in  that  discussion, 
we  propose  to  modify  some  of  the 
interpretations  that  we  made  in  the 
August  1995  final  rule.  We  believe  that 
these  modifications,  which  recognize 
established  business  practices  that  do 
not  pose  the  risk  of  program  or  patient 
abuse,  will  enable  more  physicians  to 


meet  the  definition  of  a  group  practice 
than  would  the  interpretations  in  the 
August  1995  rule.  If  a  group  of 
physicians  qualifies  as  a  group  practice, 
services  can  be  furnished  by  certain 
individuals  other  than  the  referring 
physician  and  still  qualify  for  the  in- 
office  ancillary  services  exception.  We 
are  unable,  however,  to  make  an 
estimate  of  the  economic  impact  of 
these  modifications. 

Also  affecting  the  in-office  ancillary 
services  exception  is  how  we  would 
define  "members  of  the  group."  Again, 
this  proposed  rule  would  modify  the 
definition  we  established  in  the  August 
1995  final  rule.  This  modification, 
discussed  in  detail  in  section  in.A.6  of 
this  preamble,  would  not  regard 
independent  contractors  as  members  of 
the  group.  This  interpretation  may  make 
it  easier  for  a  group  of  physicians  to 
meet  the  "substantially  all"  test  to 
qualify  as  a  group  practice  than  would 
the  interpretation  in  the  August  1995 
rule.  On  the  other  hand,  independent 
contractors  could  not  supervise  the 
provision  of  designated  health  services. 
We  are  unable  to  estimate  the  impttct  of 
these  opposing  effects. 

The  in-office  ancillary  services 
exception  provides  both  solo 
practitioners  as  well  as  group  practice 
physicians  with  the  ability  to  refer 
within  their  own  practices.  As  we 
discussed  in  detail  in  the  August  1995 
final  nile,  this  provision  can  except  solo 
practitioners  with  certain  shared 
arrangements  who  do  not  wish  to 
become  a  group  practice.  For  example, 
two  solo  practitioners  who  share  one 
office  and  jointly  own  a  laboratory  can 
continue  to  refer  to  that  laboratory,  as 
long  as  each  physician  furnishes 
physician  services  unrelated  to  the 
designated  health  services  in  the  office, 
directly  supervises  the  laboratory 
services  for  his  or  her  own  Medicare 
and  Medicaid  patients  while  they  are 
being  furnished,  and  bills  for  the . 
services.  If  only  one  of  the  sqIo 
practitioners  owns  the  laboratory  in  a 
shared  office,  the  non-owning  physician 
can  refer  to  the  laboratory  as  long  as  he 
or  she  is  not  receiving  compensation 
from  the  owner  in  exchange  for 
referrals.  We  are  aware,  however,  that 
this  exception  may  not  accommodate 
the  variety  of  different  arrangements 
physicians  have  entered  into  to  share 
facilities  or  otherwise  group  together 
without  losing  their  status  as  solo 
practitioners.  We  directly  solicit 
comments  on  the  effects  of  the  referral 
prohibition  on  these  arrangements. 

The  proposed  regulation  defines  the 
statutory  requirement  for  a  physician's 
"direct  supervision"  of  individuals 
furnishing  designated  health  services 
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under  the  in-office  ancillary  services 
exception.  Und«r  the  definition,  "direct 
supervision"  requires  that  a  physician 
be  present  in  the  office  suite  and 
immediately  available  to  provide 
assistance  and  qirection  during  the  time 
services  are  beiAg  performed. 

One  option  fw  (wfining  "direct 
supervision"  Mijduld  be  to  say  that  it 
means  that  the  service  is  himished 
under  the  physjtian's  overall 
supervision  and  control  but  that  the 
physician  need  not  be  physically 
present  in  the  office  suite  in  which  the 
services  are  peijfbrmed  while  they  are 
being  performed.  This  rule  would  not 
adopt  such  a  definition,  however.  We 
believe  that  the  supervision  requirement 
is  meant  to  estat^lish  as  "in-office 
ancillary"  servildes  those  services  that 
are  integral  to  t^  physician's  own 
practice  and  th$^  are  conducted  within 
his  or  her  own  iphere  of  activity.  We 
believe  Congre4$  intended  this 
exception  to  apply  to  services  that  are 
closely  attached  ^o  the  activities  of  the 
referring  physicijan. 

If  we  were  to  allow  physicians  to 
supervise  the  fujoiishing  of  designated 
health  services  wom  a  distance,  we 
believe  that  we  would  be  creating  an 
opportunity  for  physicians  to  refer  to 
entities  outside  meir  own  practices,  for 
services  which  Wre  not  actually  "in- 
office  ancillary'!  *"  nature.  Although  our 
proposed  definition  may  result  in  fewer 
referrals  qualify^hg  for  the  "in-office" 
exception  than  aimore  liberal  definition, 
we  believe  our  a0finition  is  necessary  to 
achieve  the  purposes  of  the  statute.  We 
are  not,  howeve|-,  proposing  that  there 
must  be  a  particular  configuration  of 
rooms  for  an  of^ce  to  qualify  as  a 
"suite,"  for  exaiii)le.  that  the  rooms  be 
contiguous.  As  ^tpted  in  section  III.A.2 
of  this  preamble{.|the  question  of 
physician  proximity  for  purposes  of 
meeting  the  dirabt  supervision 
requirement  is  a  decision  that  would  be 
made  by  the  local  carrier  based  on  the 
circumstances.  Vtfe  have  also  proposed 
to  hberalize  the  boncept  of  "present  in 
the  office  suite.';  as  we  interpreted  it  in 
the  August  1995J  final  rule,  to  allow  brief 
absences  from  tl  i  office  under  certain 
conditions. 

Because  we  do  not  have  data  on  how 
many  physicians  have  financial 
relationships  that  already  qualify  for  the 
in-office  exceptiop.  and  how  many 
would  have  to  al^br  their  practices,  even 
given  the  modifioations  discussed 
immediately  above,  we  cannot  judge  the 
economic  impact  lof  our  definition.  We 
specifically  soliqi  t  information  on  this 
issue. 

As  already  stal  (d,  we  do  not  have 
current  data  on  t  ]  e  number  of 
physicians  with  ownership/investment 


interests  in  entities  that  furnish 
designated  health  services.  Nor  do  we 
know  how  many  of  these  physicians 
would  qualify  for  an  exception  to  the 
referral  prohibition.  However,  even  if 
we  were  to  assume  that  a  substantial 
niunber  of  physicians  have  nonexcepted 
ownership  interests  in  entities  that 
furnish  a  designated  health  service,  we 
do  not  believe  that,  in  general,  the 
economic  impact  on  these  physicians 
necessarily  has  to  be  substaritial,  for  the 
following  reasons: 

If  a  physician's  ownership  interest  in 
an  entity  would  lead  to  a  prohibition  on 
his  or  her  referrals  to  that  entity,  the 
physician  has  three  options:  First,  he  or 
she  can  stop  making  referrals  to  that 
entity  and  make  referrals  to  another 
unrelated  entity.  Second,  the  physician 
can  divest  him  or  herself  of  the  interest. 
Third,  the  physician  can,  if  possible, 
position  hiin  or  herself  to  qualify  for  an 
exception.  Below  we  discuss  the 
economic  impact  of  each  of  these 
options. 

While  the  impact  on  an  individual 
physician  may  be  significant,  we  do  not 
believe  that  physicians,  in  general,  will 
be  significantly  affected  if  they  have  to 
stop  making  referrals  to  an  entity  in 
which  they  have  an  ownership  interest. 
We  come  to  this  conclusion  because  we 
assume  that  the  majority  of  physicians 
receive  most  of  their  income  from  the 
services  they  personally  furnish,  not 
from  those  they  refer.  In  addition,  w'e 
assume  that  unless  the  physician 
established  the  entity  to  serve  only  his 
or  her  own  patients,  the  entity  receives 
referrals  from  other  sources.  "Thus,  the 
physician  may  still  receive  a  return  on 
the  investment.  Further,  it  is  possible 
that,  if  physician  ownership  of  entities 
providing  the  particular  designated 
health  services  is  prevalent  in  the  area, 
what  may  occur  is  a  "shifting"  of 
referrals;  that  is,  the  loss  of  a  physician's 
own  referrals  to  the  entity  might  be 
offset  by  other  physicians  shifting 
referrals  to  unrelated  entities.  These 
shifts  would  be  acceptable  under 
section  1877,  provided  they  do  not 
result  from  circumvention  schemes. 

We  do  not  believe  the  second  option, 
divesting  df  the  ownership  interest, 
would  necessarily  have  a  significant 
economic  effect.  However,  we  assume, 
that,  at  least  frt)m  an  economic 
standpoint,  most  physicians  invest  in 
entities  because  they  are  income- 
producing.  If  an  investment  is 
successful,  a  physician  may  not  have 
difficulty  finding  new  investors  willing 
to  take  over  the  physician's  investment. 
The  physician,  in  turn,  can  then  invest 
the  monies  received  in  some  other 
investment.  We  believe  the  cost  of 
divesting  will  vary  from  situation  to 


situation.  (A  search  of  the  literature  on 
this  issue  resulted  in  only  anecdotal 
information  that  indicated  that  some 
physicians  sustained  a  loss  in  divesting, 
while  others  did  not.)  We  do  see  the 
possibiUty  of  a  significant  effect  in  the 
case  of  a  physician  who  has,  at 
considerable  expense,  established  an 
entity  to  serve  only  his  or  her  own 
patients,  with  the  expectation  of  future 
retuim  on  that  investment.  We  believe, 
however,  that  the  exceptions  in  the 
statute  and  regulation  allowing 
physicians  to  refer  within  their  own 
practices  (primarily  the  in-office 
ancillary  services  exception)  will  greatly 
reduce  the  number  of  physicians 
otherwise  subject  to  the  prohibition. 
It  is  difficult  to  estimate  how  many 
physicians  would  select  the  third  option 
of  changing  the  circumstances  of  their 
practices  in  order  to  meet  an  exception 
to  the  referral  prohibition.  It  is  also 
difficuh  to  estimate  the  extent  of  the 
changes  that  would  be  necessary  or  the 
potential  economic  impact  of  anjH 
modifications.  As  an  example  of  one 
modification,  a  physician  maintains 
with  other  independently-practicing 
physicians  a  nonrural  facility  for 
furnishing  X-rays.  The  physicians  share 
premises,  equipment,  employees,  and 
overhead  costs.  If  an  individual 
physician  does  not  meet  the 
requirements  for  the  in-office  ancillary 
exception  found  in  section  1877(b)(2). 
the  physician's  Medicare  referrals  to 
that  entity  would  be  prohibited.  In  such 
a  situation,  as  an  alternative  to  options 
1  and  2  above  (stopping  referrals  or 
divesting),  the  physician  could  choose 
to  form  a  group  practice  with  the  other 
physicians  in  order  to  qualify  for  the  in- 
office  ancillary  services  exception.  By 
forming  a  group  practice,  the  referrals 
would  not  be  prohibited  if  the  services 
were  furnished  personally  by  the 
referring  physician,  personally  by 
another  physician  who  is  a  member  of 
the  same  group  practice  as  the  referring 
physician,  or  if  they  are  furnished 
personally  by  individuals  who  are 
directly  supervised  by  any  of  these 
physicians  and  the  billing  and  location 
requirements  s]}ecified  in  the  in-office 
ancillary  exception  are  met. 

Although  we  realize  that  a  physician 
reorganizing  his  or  her  practice  in  this 
way  may  be  subject  to  various  economic 
and  noneconomic  effects,  we  believe 
those  efliscts  will  differ  widely  from  case 
to  case.  Some  physicians  may  need  to 
make  major  alterations  in  their 
practices,  while  others  may  need  only 
minor  changes,  with  minimal  or  no  help 
from  legal  or  financial  advisors.  It  is 
possible  that  some  physicians  would 
profit  from  reorganizing,  while  others 
might  suffer  losses.  Thus,  we  cannot 
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judge  whether  any  particular  physician, 
or  physicians  in  general,  will  sustain  a 
significant  economic  impact  because 
they  have  reconfigured  their  practices. 

Compensation  anxtngements:  The 
statute  defines  a  compensation 
arrangement  very  broadly  as  any 
arrangement  involving  any 
remuneration  between  a  physician  (or 
an  immediate  family  member)  and  an 
entity,  with  certain  narrowly  defined 
exceptions.  We  believe  that  this 
definition  involves  almost  every 
situation  in  which  a  physician  or 
relative  receives  payment  from  an  entity 
or  makes  payments  to  an  entity, 
including  payments  under  personal 
services  contracts,  employment 
agreements,  sales  contracts,  and  rentals 
or  leases.  The  amount  of  data  we  would 
need  to  account  for*very  compensation 
arrangement  that  might  be  affected  by 
the  law  would  likely  be  overwhelming, 
as  well  as  subject  to  the  constant 
changes  inherent  in  the  business  world. 
As  a  result,  it  is  difficult  for  us  to  assess 
how  many  physicians  (or  their  relatives) 
are  currently  involved  in  compensation 
arraneements. 

We  believe  that  most  physicians  who 
have  compensation,  rather  than 
ownership,  arrangements  witli*an  entity 
and  are  receiving  fair  payments  will 
qualify  for  one  of  the  many 
compensation-related  exceptions  set 
forth  in  this  proposed  rule,  especially 
since  we  propose  to  exercise  our 
authority  to  create  several  additional 
exceptions  related  to  compensation.  We 
expect  that  those  who  do  not  will  be  few 
in  number,  and,  thus,  this  rule  would 
not  have  an  impact  on  a  substantial 
niunber  of  physicians  whose  financial 
relationships  are  based  on 
compensation. 

2.  Entities.  Including  Hospitals 

We  lack  the  data  to  determine  the 
number  of  entities  that  would  be 
affected  by  this  proposed  rule.  However, 
even  if  we  were  to  assume  that  a 
substantial  number  of  entities  would  be 
affected,  we  do  not  believe  that,  in 
general,  the  impact  would  be  ' 

significant.  In  order  for  the  effect  on  a 
substantial  nimiber  of  entities  to  be 
significant,  this  rule  would  have  to 
result  in  a  very  significant  decline  in 
utihzation  of  the  designated  health 
services.  The  statute  was  enacted  to 
curb  an  abusive  practice:  the  ordering 
by  some  physicians  of  unnecessary 
services  because  they  have  a  financial 
incentive  to  do  so.  We  do  not  believe, 
however,  that  the  abuse  is  so  prevalent 
that  the  survival  of  entities  would  be 
threatened  because  a  physician's 
financial  incentive  to  make  referrals  is 
removed.  It  is  our  view  that  most  health 


care  entities  exist  because  they  provide 
medically  necessary  services  and  that 
these  services  will  continue  to  be 
furnished. 

In  addition,  the  statute  contains  a 
number  of  exceptions  to  the  referral 
prohibition  that  will  allow  physicians  to 
continue  to  refer  to  any  entity 
furnishing  designated  health  services  if 
certain  criteria  are  met.  These 
exceptions  are  set  forth  in  this  proposed 
rule.  For  example,  §  411.356(c)  includes 
exceptions  for  ownership  or  investment 
interests  in  certain  hospitals  or  in 
certain  rural  entities.  Sections 
411.357(c)  and  (d)  include  relevant 
exceptions  related  to  compensation 
arrangements:  Paragraph  (c)  provides  an 
exception  for  bona  fide  employtient 
relationships  that  meet  certain 
conditions,  and  paragraph  (d)  provides 
an  exception  for  remuneration  for 
personal  service  arrangements  that  meet 
certain  conditions.  Also,  this  proposed 
rule  would  provide  an  additional 
exception  for  any  compensation  that  is, 
among  other  things,  based  on  fair 
market  value.  We  believe  many,  if  not 
most,  of  the  financial  relationships 
between  physicians  and  entities, 
including  hospitals,  are  covered  by 
these  exceptions. 

C.  Conclusion 

For  the  reasons  stated  above,  we  have 
determined,  and  the  Secretary  certifies, 
that,  based  on  the  limited  data  currently 
available  to  us,  this  proposed  rule 
would  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  In  addition,  for 
purposes  of  the  Unfunded  Mandates 
Reform  Act,  we  believe  that  any 
significant  economic  results  of  this 
proposed  rule  originate  from  the  general 
referral  prohibition  in  the  statute  and 
not  fitjm  an  agency  mandate.  We  have, 
in  fact,  liberalized  the  requirements  in 
the  law  by  adding  new  exceptions.  In 
the  relatively  few  instances  in  which  we 
have  added  additional  requirements,  as 
authorized  by  the  statute,  our  data  is  too 
limited  for  us  to  ascertain  whether  these 
new  provisions  alone  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  In  terms  of 
requirements  on  State  govermnents,  it  is 
the  statute  that  applies  aspects  of  the 
referral  prohibition  to  State  Medicaid 
agencies.  This  proposed  rule  does 
interpret  the  statute  to  apply  the 
reporting  requirements  in  section 
1877(f)  of  the  Act  to  States,  but  does  not 
mandate  any  action.  The  proposed  rule 
allows  States  to  collect  financial 


information  from  Medicaid  providers  in 
any  form,  manner,  and  at  whatever 
times  they  choose. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
soUcit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (C^^)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  PaperwoA 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  eccuracy  of  o\u  estimate  of  tne 
information  collection  bivden. 

•  TTie  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  biuden  on  the 
affected  public,  including^utomated 
collection  techniques. 

Sections  411.360  and  411.361  of  this 
proposed  rule  contain  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995. 
However,  we  are  not  requiring  the 
public  to  comply  with  these  reporting 
requirements  at  this  time.  Instead  we  are 
seeking  public  comment  to  determine 
possible  methods  of  implementing  these 
information  collection  and 
recordkeeping  requirements.  Once  we 
have  determined  how  to  impose  these 
requirements  in  the  least  burdensome 
method,  while  meeting  program 
requirements,  we  will  publish  a  separate 
60-day  notice  in  the  Federal  Register 
seeking  comments  on  the  proposed 
information  collection  before  it  is 
submitted  to  OMB  for  review. 

Below  is  a  discussion  of  the 
information  collection  requirements 
referenced  in  §§411.360  and  411.361. 

As  stated  earlier  in  this  preamble,  a 
number  of  entities  have  pointed  out  to 
us  that  the  amounts  of  data  they  are 
required  to  report  under  the  statute  as 
reflected  in  our  current  regulations  will, 
in  some  circumstances,  be 
overwhelming  and  perhaps  almost 
impossible  to  acquire.  Therefore,  in 
order  to  make  the  reporting 
requirements  more  manageable,  we 
intend  to  develop  a  streamlined 
"reporting"  system  that  does  not  require 
entities  to  retain  and  submit  large 
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quantities  of  dA^.  We  believe,  howevOT. 
that  entities  should  retain,  enough 
records  to  demttistrate,  in  the  event  of 
an  audit,  that  thtay.  have  correctly 
detenninsd  (haUparticular  relationships 
are  excepted  uikcler  the  law. 

We  are  proposing  to  limit  the 
information  thal|  an  entity  must  acquire, 
retain  and,  at  sstne  later  point,  possibly 
submit  to  us.  Vl$  would  include  only 
those  records  cJMrering  infinmation  that 
the  entity  knowi  or  should  know  about, 
in  the  course  of  prudendy  conducting 
business,  inclu^nng  records  that  the 
entity  is  already  irequired  to  retain  to 
meet  Internal  Keivenue  Service  and 
Security  Exchange  Dnmnission  rules, 
and  othar  rules  jUnder  the  Medicare  or 
Medicaid  {migrtea.  We  are 
circumscribing  |t|iese  records  under  the 
Secretary's  disctetion  in  section  1877(f) 
to  ask  entities  to  provide  information  in 
such  form,  nm^Mr,  and  at  such  times  as 
the  Secretary  raddfies.  As  stated  above, 
when  we  develt^  a  form  for  reporting 
information  to  ii$,  we  plan  to  first 
publish  it  atf  a  pM>posed  notice  in  order 
to  receive  publi|:!  comment.  If  we  later 
find  that  this  pU^  is  inadequate  and 
elect  to  change  tite  scope  m  the 
requirement,  we  «vill  provide  oatities 
with  adequate  njqtice  to  comply. 
While  we  are  riot  at  this  time 
proposing  to  imtijose  reporting 
requirements,  wid  do  propose  to  make 
modifications  td  the  existing 
information  colnction  requirements 
referenced  in  thjif  proposed  rule. 
Existing  S  411.3il  reflects  the  r^Mxrting 
requirements  in  section  1877(fl  of  the 
Act  Specifically,  §411.361  requiies, 
with  certain  exc^ons,  that  all  entities 
furnishing  services  for  which  payment 
may  be  made  undw  Medicare  submit 
infcnmation  to  us  concerning  their 
financial  relatioit^ps  (as  described  in 
§  411.361(d)).  T^i  requirement  does  not 
apply  to  entitiesjttiat  furnish  20  or  fiaww 
Part  A  and  Part  B 'services  during  a 
calendar  year,  oe  to  designated  health 
services  furnished  outside  the  United 
States.  Paragraph  la)  of  §  411.361 
requires  that  all  entities  furnishing 
services  for  which  payment  may  be 
made  under  Medlibare  submit 
infcwmation  to  u^  Iccmceming  their 
financial  relationships  in  the  form, 
manner,  and  at  the  times  we  specify.  We 
would  revise  this,  to  add  that  this 
information  must  be  submitted  on  a 
HCFA-prescribed  iform.  As  stated  above, 
this  form  woiild  first  be  published  as  a 
proposed  notice  in  order  to  receive 
public  comment.  11 

Paragraph  (c)  o{ft§  411.361  requires 
that  the  entity  subtnit  information  that 
includes  at  least  the  following  with 
regard  to  each  phkiBician  who  has,  or 
whose  immediate  lamily  member  has,  a 
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financial  relationship  with  the  entity: 
The  name  and  unique  physician 
identification  number  (UPIN)  of  the 
physician,  the  covered  services 
niraished  by  the  entity,  and  the  nature 
of  the  financial  relationship.  We  now 
propose  to  specify  that  the  entity  submit 
information  that  may  include  the 
information  described  above  depending 
upon  the  process  we  select. 

Existing  $  411.361(d)  provides  that  a 
repoitaUe  financial  relationship  is  any 
ownership  or  investment  interest  or  any 
compensation  urangnnent,  as  desaibed 
in  sectifm  1877  of  the  Act.  This 
proposed,  would  revise  this  section  to 
specify  that  a  financial  relationship  is 
any  ownership  or  investment  interest  or 
any  compenaaticm  arrangement,  as 
defined  in  $  411.351,  induding  those 
relationships  excepted  under  §§  411.355 
through  411.357. 

We  would  also  revise  existing 
§  411.361(e)  as  follows.  CurrenUy  that 
pwagraph  reqiures  that  an  entity 
provide  updatted  information  within  60 
days  from  the  date  of  any  change  in  the 
submitted  informaticm.  We  propose  to 
require  instead  that  an  entity  report  to 
HCFA  once  a  ytai  all  changes  in  the 
subnitted  information  that  ooctnrad  in 
{he  previous  12  months. 

OBRA  '93  amended  section  1903  of 
the  Act  by  adding  a  new  paragraph(8) 
that,  among  other  things,  appliedtiie 
r^xJrting  requirements  of  1877(f)  to  a 
provider  of  a  designated  health  service 
lor  which  payment  may  be  made  under 
Medicaid  in  the  same  manner  as  those 
requiremmts  apply  to  a  Medicare 
provider.  Tlierefore.  at  $  455.109(a)  of 
this  proposed  rule,  vn  would  specify 
that  the  Medicaid  agency  must  require 
that  each  provider  of  services  that 
furnishes  designated  health  services  that 
are  covered  by  Medicaid  submit 
information  to  the  Medicaid  agency 
concerning  its  financial  relationships  in 
such  form,  manner,  and  at  such  times  as 
the  agency  specifies.  Paragraph  (c)  of 
§445.109  would  specify  that  the  entity 
siibmit  the  same  information  identified 
Mrith  regard  to  Medicare  providers/ 
supphws  excopt  that,  instead  of  (he 
UPIN,  the  entity  would  report  the 
Medicaid  State  Specific  I(Mntifier  of 
each  physician  wno  has,  or  whose 
immediate  relative  has,  a  financial 
relationship  vrith  the  entity.  Paragraph 
(d)  of  §445.109  would  establish  the 
same  definiticm  of  v^at  constitutes  a 
reportable  financial  relationship  as 
under  Medicare,  and  pcuagraph  (e) 
would  give  States  the  discretion  to 
establish  the  timeframes  within  u^ch 
providers  must  submit  and  update 
information.  We  solicit  comments  on 
these  proposed  changes  to  the  existing 
reporting  requirements. 


This  proposed  rule  would  alsj  retain 
existing  §411.360,  which  requires  that  a 
group  practice  that  wants  to  be 
identified  as  such  submit  a  written 
statement  to  its  carrier  annually  to  attest 
that  it  meets  the  "substantially  all"  test, 
one  of  the  criteria  that  qualifies  a  group 
of  i^ysicians  as  a  group  practice  (the 
critwia  are  set  forth  under  the  definition 
of  a  group  practice  in  §  411.351).  This 
provision  would  now  apply  to  any 
woup  of  physicians  who  refer  for  or 
nunish  designated  health  services  and 
who  wish  to  qualify  as  a  group  practice. 
We  believe  that,  since  this  requirement 
has  already  been  esUbfished  Iw  the 
August  1995  final  rule,  a  significant 
number  of  physician  groups  may 
already  be  subject  to  £e  reporting 
requirements.  We  base  this  condusion 
on  the  feet  that  many  groups  have  their 
own  dinical  laboratories  and  will 
already  be  prepared  to  attest  for 
purposes  of  complying  with  the  final 
regulation  covering  referrals  for  dinical 
laboratory  services.  Once  a  frovep  is 
identified  as  a  group  practice  for 
purposes  of  ktoratCHy  services,  it  is 
identified  as  a  group  practice  for  all 
services.  Thus  it  was  the  Augxist  1995 
final  rule  that  established  the  burden  for 
those  groups.  However,  we  have  no  way 
of  estimating  how  many  other  groups  of 
physicians  will  want  to  try  to  qualify  as 
9t>up  practices  exdusively  for  purposes 
of  referring  for  some  or  aU  of  the  other 
designated  health  swvices.  We 
spedfically  solidt  information  on  this 
issue.  A  group  of  physicians  must 
submit  the  attestation  required  by 
§  411.360  within  60  days  after  receiving 
attestation  instructions  from  its  carrier. 
If  you  comment  on  these  infcmnation 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directiy  to  the  following: 
Health  Care  Fiaandng  Administration. 
Office  of  Finandal  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  HCFA- 
1809-P,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850. 
Office  of  Information  and  Regulatory 
Afbirs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington.  DC 
20503.  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer. 


Vn.  le^oue  to  ConneBtB 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive . 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will,  however, 
consider  all  comments  that  we  receive 
by  the  date  spedfied  in  the  DATES 
section  of  this  preamble  and,  if  we 
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proceed  with  a  final  rule,  we  will 
respond  lo  the  comments  in  the 
preamble  of  the  final  rule.  We  will  also 
respond,  in  that  final  rule,  to  comments 
that  we  received  on  the  August  1995 
final  rule  with  comment  covering 
referrals  for  cUnical  laboratory  services. 

list  ef  Snbyects 

42  CFR  Peal  411 

Kidney  diseases.  Medicare,  Physician 
referral.  Reporting  and  recordkeeping 
requirements. 

-  42  CFR  Part  424 

Emergency  medical  services,  Health 
tacilities.  Health  professions.  Medicare. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
hicome  (SSI),  Wages. 

42  CFR  Part  455 

Fraud,  Grant  programs-health.  Health 
facilities.  Health  professions. 
Investigations,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  411-^XCLUSIONS  FROM 
MEDICARE  AND  UMITATIONS  ON 
MEDICARE  PAYMENT 

A.  Part  411  is  amended  as  follows: 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871>of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
139Shh). 

2.  In  §411.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§411.1    Basis  and  scope. 

(a)  Statutory  basis.  Sections  1814(a) 
and  1835(a)  of  the  Act  require  that  a 
physician  certify  or  recertify  a  patient's 
need  for  home  health  services,  but  in 
general,  prohibit  a  physician  from 
certifying  or  recertifying  the  need  for 
services  if  the  services  will  be  furnished 
by  a  home  health  agency  in  which  the 
physician  has  a  significant  ownership 
interest,  or  with  which  the  physician 
has  a  significant  financial  or  contractual 
relationship.  Sections  1814(c),  1835(d), 
and  1862  of  the  Act  exclude  from 
Medicare  payment  certain  specified 
services.  The  Act  provides  special  rules 
for  payment  of  services  furnished  by 
Federal  providers  or  agencies  (sections 
1814(c)  and  1835(d)),  by  hospitals  and 
physicians  outside  the  United  States 
(sections  1814(f)  and  1862(a)(4)),  and  by 
hospitals  and  SNFs  of  the  Indian  Health 
Service  (section  1880).  Section  1877  sets 


forth  limitations  on  referrals  and 
payment  for  designated  health  services 
furnished  by  entities  with  which  the 
referring  physician  (or  an  immediate 
family  member  of  the  refierring 
physidai^  has  a  financial  relationship. 
•        •        •        *        • 

3.  In  §  411.350,  paragraphs  (a)  and  (c) 
are  revised,  and  paragraph  (b)  is 
republished,  to  read  as  follows: 


$411,380    Scopsef 

(a)  This  subpart  implements  section 
1877  of  the  Act,  which  generally 
prohibits  a  physician  from  making  a 
referral  under  Medicare  for  designated 
health  services  to  an  entity  with  which 
the  physician  or  a  member  of  the 
physician's  immediate  family  has  a 
financial  relationship. 

(b)  This  subpart  does  not  provide  for 
exceptions  or  immunity  from  civil  or 
criminal  prosecution  or  other  sanctions 
applicable  under  any  State  laws  or 
under  Federal  law  other  than  section 
1877  of  the  Act.  For  example,  although 
a  particular  arrangement  involving  a 
physician's  financial  relationship  with 
an  entity  may  not  prohibit  the  physician 
bom  making  referrals  to  the  entity 
under  this  subpart,  the  arrangement  may 
nevertheless  violate  another  provision 
of  the  Act  or  other  laws  administered  by 
HHS,  the  Federal  Trade  Commission, 
the  Securities  and  Exchange 
Commission,  the  Internal  Revenue 
Service,  or  any  other  Federal  or  State 
agency. 

(c)  This  subpart  requires,  with  some 
exceptions,  that  certain  entities 
furnishing  covered  services  under  Part 
A  or  Part  B  report  information 
concerning  their  ownership,  investment, 
or  compensation  arrangements  in  the 
form,  manner,  and  at  the  times  specified 
by  HCFA. 

4.  Section  411.351  is  revised  to  read 
as  follows: 

S  411.351    Deflnittons. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise: 

Clinical  laboratory  services  means  the 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  fi^m  the  human  body 
for  the  purpose  of  providing  iiiformation 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings.  These  examinations  also 
include  procedures  to  determine, 
measure,  or  otherwise  describe  the 
presence  or  absence  of  various 
substances  or  organisms  in  the  body. 

Compensation  arrangement  means 
any  arrangement  involving  any 


remimeraticn,  direct  or  indirect, 
between  a  physician  (or  a  member  of  a 
physician's  immediate  family)  and  an 
entity. 

Designated  health  services  means  any 
of  the  following  services  (other  than 
those  provided  as  emergency  physician 
services  furnished  outside  of  die  United 
States),  as  they  are  defined  in  diis 
section: 

(1)  Clinical  laboratiMy  services. 

(2)  Phjrsical  therapy  services. 

(3)  Occupational  merapy  services. 

(4)  Radiology  services  and  radiation 
therapy  services  and  supplies. 

(5)  Durable  medical  equipment  and 
supplies. 

(6)  Parenteral  and  enteral  nutrients, 
equipment,  and  supplies. 

(7)  Prosthetics,  oruiotics.  and 
prosthetic  devices  and  supplies. 

(8)  Home  heakh  services. 

(9)  Outpatient  prescription  drugs. 

(10)  Inpatient  and  outpatient  hospital 
services. 

Direct  supervision  means  supervision 
by  a  physician  who  is  present  in  the 
office  suite  in  which  the  services  are 
being  furnished,  throughout  the  time 
they  are  being  furnished,  and 
immediately  available  to  provide 
assistance  and  direction.  "Present  in  the 
office  suite"  means  that  the  physician  is 
actually  physically  present.  However, 
the  physician  is  still  considered 
"present"  during  brief  unexpected 
absences  as  well  as  during  routine 
absences  of  a  short  duration  (such  as 
during  a  lunch  break),  provided  the 
absences  occur  during  time  periods  in 
which  the  physician  is  otherwise 
scheduled  and  ordinarily  expected  to  be 
present  and  the  absences  do  not  conflict 
with  any  other  requirements  in  the 
Medicare  program  for  a  particular  level 
of  physician  supervision. 

Durable  medical  equippient  has  the 
meaning  given  in  section  1861(n)  of  the 
Act  and  §414.202  of  this  chapter. 

Employee  means  any  individual  who, 
under  the  usual  common  law  rules  that 
apply  in  determining  the  employer- 
employee  relationship  (as  applied  for 
purposes  of  section  3121(d)(2)  of  the 
Internal  Revenue  Code  of  1986),  is 
considered  to  be  employed  by,  or  an 
employee  of,  an  entity.  (Application  of 
these  common  law  rules  is  discussed  at 
20  CFR  404.1007  and  26  CFR 
31.3121(d)-l(c).) 

Enteral  nutrients,  equipment,  and 
supplies  means  items  and  supplies 
needed  to  provide  enteral  nutrition  to  a 
patient  with  a  functioning  ' 

gastrointestinal  tract  who,  due  to 
pathology  to  or  nonfunction  of  the 
structures  that  normally  permit  food  to 
reach  the  digestive  tract,  cannot 
maintain  weight  and  strength 


investment 
holds  an  ov 
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commensurate  kVith  his  or  her  general 
condition,  as  described  in  section  65-10 
of  the  Medicare  Coverage  Issues  Manual 

(HCFAPub.  6)., 

Entity  means\^  physician's  sole 
practice  or  a  pr^fctice  of  multiple 
physicians  that  I  provides  for  the 
furnishing  of  designated  health  services, 
or  any  other  sola  proprietorship,  trust, 
corporation,  pa^ership,  foundation, 
not-for-profit  corporation,  or 
unincorporated  association. 

Fair  market  value  means  the  value  in 
apn's-length  transactions,  consistent 
with  the  general  market  value.  "General 
market  value"  means  the  price  that  an 
asset  would  bring,  as  the  result  of  bona 
fide  bargaining  ^tween  well-informed 
buyers  and  sellais,  or  the  compensation 
that  would  be  included  in  a  service 
agreement,  as  the  result  of  bona  fide 
bargaining  between  well-informed 
parties  to  the  agfr^ment,  on  the  date  of 
acquisition  of  the  asset  or  at  the  time  of 
the  service  agreement.  Usually  the  fair 
market  price  is  the  price  at  which  bona 
fide  sales  have  been  consummated  for 
assets  of  like  tybi,  quality,  and  quantity 
in  a  particular  iharket  at  the  time  of 
acquisition,  or  t]^  compensation  that 
has  been  included  in  bona  fide  service 
agreements  witl^  pomparable  terms  at 
the  time  of  the  aj^-eement.  With  respect 
to  the  rentals  and  leases  described  in 
§  411.357(a)  and  (b),  fair  market  value 
means  the  value  of  rental  property  for 
general  commercial  purposes  (not  taking 
into  account  its  mtended  use).  In  the 
case  of  a  lease  of  space,  this  value  may 
not  be  adjusted  to  reflect  the  additional 
value  the  prospective  lessee  or  lessor 
would  attribute  to  the  proximity  or 
convenience  to  the  lessor  when  the 
lessor  is  a  potenml  source  of  patient 
referrals  to  the  iMsee. 

Financial  relaiipnship  means  a  direct 
or  indirect  ownebhip  or  investment 


interest  (includi 
nonvested  intei 
exists  through 
means  and  inclu 


!  an  option  or 
t)  in  any  entity  that 
11  lity,  debt,  or  other 
ic  es  any  indirect 
ownership  or  investment  interest  no 
matter  how  manyi  levels  removed  from 
a  direct  interest  (for  example,  a  financial 
relationship  in  an  entity  fumishi;ig 
designated  healt|i  services  exists  if  the 
individual  has  aitlownership  or 
investment  inter^«  in  an  entity  that 
holds  an  ownersmp  or  investment 
interest  in  an  entity  that  furnishes 
designated  healtl^|services),  or  a 
compensation  ar^^gement  with  an 
entity.  ' 

Group  practice  means  a  group  of  two 
or  more  physicians,  legally  organized  as 
a  single  partnersl^lp,  professional 
corporation,  foundation,  not-for-profit 
corporation,  facu  li  y  practice  plan,  or 
similar  associatidi  i,  with  the  exception 


that  a  group  can  consist  of  physicians 
who  are  also  individually  incorporated 
as  professional  corporations.  To  quaUfy 
as  a  group  practice,  a  group  must  meet 
the  following  conditions: 

(1)  Each  pnysician  who  is  a  member 
of  the  group,  as  defined  in  this  section, 
furnishes  substantially  the  full  range  of 
patient  care  services  that  the  physician 
routinely  furnishes,  including  medical 
care,  consultation,  diagnosis,  and 
treatment,  through  the  joint  use  of 
shared  office  space,  facilities, 
equipment,  and  personnel. 

(2)  Except  as  provided  in  paragraphs 
(2)(i)  and  (2)(ii)  of  this  definition, . 
substantially  all  of  the  patient  care 
services  of  the  physicians  who  are 
members  of  the  group  (that  is.  at  least 
75  percent  of  the  total  patient  care 
services  of  the  group  practice  members) 
are  furnished  through  the  group  and 
billed  under  a  billing  number  assigned 
to  the  group  and  the  amounts  received 
are  treated  as  receipts  of  the  group. 
"Patient  care  services"  are  measured  by 
the  total  patient  care  time  each  member 
spends  on  these  services  (for  example, 
if  a  physician  practices  40  houis  a  week 
and  spends  30  hours  on  patient  care 
services  for  a  group  practice,  the 
physician  has  spent  75  percent  of  his  or 
her  time  providing  countable  patient 
care  services). 

(i)  The  "substantially  all"  test  does 
not  apply  to  any  group  practice  that  is 
located  solely  in  an  HPSA,  as  defined  in 
this  section. 

(ii)  For  group  practices  located 
outside  of  an  HPSA  (as  defined  in  this 
section)  any  time  spent  by  group 
practice  members  providing  services  in 
an  HPSA  should  not  be  us^  to 
calculate  whether  the  group  practice 
located  outside  the  HPSA  has  met  the 
"substantially  all"  test,  regardless  of 
whether  the  members'  time  in  the  HPSA 
is  spent  in  a  group  practice,  clinic,  or 
office  setting. 

(3)  The  overhead  expenses  of  and 
income  from  the  practice  are  distributed 
according  to  methods  that  are 
determined  prior  to  the  time  period 
during  which  the  group  has  earned  the 
income  or  incurred  the  costs. 

(4)  The  overhead  expenses  of  and  the 
income  from  the  practice  are  distributed 
according  to  methods  that  indicate  that 
the  practice  is  a  unified  business.  That 
is,  the  methods  must  reflect  centralized 
decision  making,  a  pooling  of  expenses 
and  revenues,  and  a  distribution  system 
that  is  not  based  on  each  satellite  office 
operating  as  if  it  were  a  separate 
enterprise. 

(5)  No  physician  who  is  a  member  of 
the  group  directly  or  indirectly  receives 
compensation  based  on  the  volume  or 
value  of  referrals  by  the  physician. 


except  that  a  physician  in  a  group 
practice  may  be  i>aid  a  share  of  overall 
profits  of  the  group  or  a  productivity 
bonus  based  on  services  he  or  she  has 
personally  performed  or  services 
incident  to  these  personally  performed 
services,  as  long  as  the  share  or  bonus 
is  not  determined  in  any  manner  that  is 
directly  related  to  the  volume  or  value 
of  referrals  by  the  physician. 

(6)  Members  of  (he  group  personally 
conduct  no  less  that  75  percent  of  the 
physician-patient  encounters  of  the 
group  practice. 

(7)  In  the  case  of  faculty  practice 
plans  associated  with  a  hospital, 
institution  of  higher  education,  or 
medical  school  that  has  an  approved 
medical  residency  training  program  in 
which  faculty  practice  plan  physicians 
perform  specialty  and  professional 
services,  both  within  and  outside  the 
faculty  practice,  as  well  as  perform 
other  tasks  such  as  research,  this 
definition  applies  only  to  those  services 
that  are  furnished  within  the  faculty 
practice  plan. 

Home  health  services  means  the 
services  described  in  section  1861(m)  of 
the  Act  and  part  409.  subpart  E  of  this 
chapter. 

Hospital  means  any  entity  that 
qualifies  as  a  "hospital"  under  section 
1861(e)  of  the  Act,  as  a  "psychiatric 
hospital"  under  section  1861(0  of  the 
Act.  or  as  a  "rural  primary  care 
hospital"  under  section  1861(mm)(l)  of 
the  Act.  and  refers  to  any  separate 
legally-organized  operating  entity  plus 
any  subsidiary,  related  entity,  or  other 
entities  that  perform  services  for  the 
hospital's  patients  and  for  which  the 
hospital  bills.  However,  a  "hospital" 
does  not  include  entities  that  perform 
services  for  hospital  patients  "under 
arrangements"  with  the  hospital. 

HPSA  means,  for  purposes  of  this 
subpart,  an  area  designated  as  a  health 
professional  shortage  area  under  section 
332(a)(1)(A)  of  the  PubHc  Health  Service 
Act  for  primary  medical  care 
professionals  (in  accordance  with  the 
criteria  specified  in  42  CFR  part  5, 
appendix  A,  Part  I-Geographic  Areas).  In 
"  addition,  with  respect  to  dental,  mental 
health,  vision  care,  podiatric.  and 
pharmacy  services,  an  HPSA  means  an 
area  designated  as  a  health  professional 
shortage  area  under  section  332(a)(1)(A) 
of  the  Public  Health  Service  Act  for 
dental  professionals,  mental  health 
professionals,  vision  care  professionals, 
podiatric  professionals,  and  pharmacy 
professionals,  respectively. 

Immediate  family  memoer  or  member 
of  a  physician's  immediate  family 
means  husband  or  wife;  natiu^  or 
adoptive  parent,  child,  or  sibling; 
stepparent,  stepchild,  stepbrother,  or 
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stepsister;  father-in-law,  mother-in-law, 
son-in-law,  daughter-in-law,  brother-in- 
law,  or  sister-in-law;  grandparent  or 
grandchild;  and  spouse  of  a  grandparent 
or  grandchild. 

Inpatient  hospital  services  are  those 
services  defined  in  section  1861(b)  of 
the  Act  and  §  409.10(a)  and  (b)  of  this 
chapter,  and  include  inpatient 
psychiatric  hospital  services  listed  in 
section  1861(c)  of  the  Act  and  inpatient 
rural  primary  care  hospitcil  services,  as 
defined  in  section  lB61(mm)(2)  of  the 
Act.  "Inpatient  hospital  services"  do  not 
include  emergency  inpatient  services 
provided  by  a  hospital  located  outside 
the  United  States  and  covered  under  the 
authority  in  section  1814(f)(2)  of  the  Act 
and  part  424,  subpart  H  of  this  chapter 
and  emergency  inpatient  services 
provided  by  a  nonparticipating  hospital 
within  the  United  States,  as  authorized 
by  section  1814(d)  of  the  Act  and 
described  in  part  424,  subpart  G  of  this 
chapter.  These  services  also  do  not 
include  dialysis  furnished  by  a  hospital 
that  is  not  certifled  to  provide  end  stage 
renal  dialysis  (ESRD)  services  under 
subpart  U  of  42  CFR  405. 

Inpatient  hospital  services  include 
services  that  a  hospital  provides  for  its 
patients  that  are  furnished  either  by  the 
hospital  or  by  others  under 
arrangements  with  the  hospital.  They  do 
not  encompass  the  services  of  other 
physicians,  physician  assistants,  nurse 
practitioners,  clinical  nurse  specialists, 
certified  nurse  midwives,  and  certified 
registered  nurse  anesthetists  and 
qualified  psychologists  who  bill 
independently. 

Laboratory  means  an  entity  furnishing 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  hiunan  bod> 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings.  These  examinations  also 
include  procedures  to  determine, 
measure,  or  otherwise  describe  the 
presence  or  absence  of  various 
substances  or  organisms  in  the  body. 
Entities  only  collecting  or  preparing 
specimens  (or  both)  or  only  serving  as 
a  mailing  service  Snd  not  performing 
testing  are  not  considered  laboratories. 

Members  of  the  group  means 
physician  partners  and  other  physician 
owners  (including  physicians  whose 
interest  is  held  by  an  individual 
professional  corporation),  and  full-time 
and  part-time  physician  employees. 
These  physicians  are  "members"  during 
the  time  they  furnish  "patient  care 
services"  to  the  group. 


Occupational  therapy  services  means 
those  services  described  at  section 
1861(g)  of  the  Act  and  §  410.100(c)  of 
this  chapter.  Occupational  therapy 
services  also  include  any  other  services 
with  the  characteristics  described  in 
§  410.100(c)  that  are  covered  under 
Medicare  Part  A  or  B,  regardless  of  who 
furnishes  them,  the  location  in  which 
they  are  furnished,  or  how  they  are 
billed. 

Orthotics  means  leg,  arm,  back,  and 
neck  braces,  as  listed  in  section 
1861(s)(9)oftheAct. 

Outpatient  hospital  services  means 
the  therapeutic,  diagnostic,  and  partial 
hospitalization  services  listed  under 
section  1861(s)(2)(B)  and  (C)  of  the  Act; 
outpatient  services  furnished  by  a 
psychiatric  hospital,  as  defined  in 
section  1861(f);  and  outpatient  rural 
primary  care  hospital  services,  as 
defined  in  section  1861(mm)(3);  but 
excluding  emergency  services  covered 
in  nonparticipating  hospitals  under  the 
conditions  described  in  section  1835(b) 
of  the  Act  and  subpart  G  of  part  424  of 
this  chapter. 

Outpatient  prescription  drugs  means 
those  drugs  (including  biologicals) 
defined  or  listed  under  section  1861(t) 
and  (s)  of  the  Act  and  part  410  of  this 
chapter,  that  a  patient  can  obtain  from 
a  pharmacy  with  a  prescription  (even  if 
the  patient  can  only  receive  the  drug 
under  medical  supervision),  and  that  are 
furnished  to  an  individual  under 
Medicare  Part  B,  but  excluding 
erythropoietin  and  other  drugs 
furnished  as  part  of  a  dialysis  treatment 
for  an  individual  who  dialyzes  at  home 
or  in  a  facility. 

Parenteral  nutrients,  equipment,  and 
supplies  means.those  items  and 
supplies  needed  to  provide  nutriment  to 
a  patient  with  permanent,  severe 
pathology  of  the  alimentary  tract  that 
does  not  allow  absorption  of  sufficient 
nutrients  to  maintain  strength 
commensurate  with  the  patient's  general 
condition,  as  described  in  section  65-10 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6). 

Patient  care  services  means  any  tasks 
performed  by  a  group  practice  member 
that  address  the  medical  needs  of 
specific  patients  or  patients  in  general, 
regardless  of  whether  they  involve 
direct  patient  encounters,  or  tasks  that 
generally  benefit  a  particular  practice. 
They  can  include,  for  example,  the 
services  of  physicians  who  do  not 
directly  treat  patients,  such  as  time 
spent  by  a  physician  consulting  with 
other  physicians  or  reviewing  laboratory 
tests,  or  time  spent  training  staff 
members,  arranging  for  equipment,  or 
performing  administrative  or 
management  tasks. 


Physical  therapy  services  means  those 
outpatient  physical  therapy  services 
(including  speech-language  pathology 
services)  described  at  section  1861(p)  of 
the  Act  and  at  §  410.100(b)  and  (d)  of 
this  chapter.  Physical  therapy  services 
also  include  any  other  services  with  the 
characteristics  described  in  §  400.100(b) 
and  (d)  that  are  covered  under  Medicare 
Part  A  or  B,  regardless  of  who  provides 
them,  the  location  in  which  they  are 
provided,  or  how  they  are  billed. 

Physician  incentive  plan  means  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  that  may  directly  or  indirectly 
have  the  effect  of  reducing  or  limiting 
services  furnished  with  respect  to 
individuals  enrolled  with  the  entity. 

Plan  of  care  means  the  establishment 
by  a  physician  of  a  course  of  diagnosis 
or  treatment  (or  both)  for  a  particular 
patient,  including  the  ordering  of 
services. 

Prosthetic  device  and  supplies: 
Prosthetic  device  means  a  device  (other 
than  a  dental  device)  listed  in  section 
1861(s)(8)  that  replaces  all  ot  part  of  an 
internal  body  organ,  including 
colostomy  bags  and  including  one  pair 
of  conventional  eyeglassfes  or  contact 
lenses  furnished  subsequent  to  each 
cataract  surgery  with  insertion  of  an 
intraocular  lens.  Prosthetic  supplies  are 
supplies  that  are  necessary  for  the 
effective  use  of  a  prosthetic  device 
(including  supplies  directly  related  to 
colostomy  care). 

Prosthetics  means  artificial  legs,  arms, 
and  eyes,  as  described  in  section 
1861(s)(9)oftheAct. 

Radiology  services  and  radiation 
therapy  and  supplies  means  any 
diagnostic  test  or  therapeutic  procedure 
using  X-rays,  ultrasound  or  other 
imaging  services,  computerized  axial 
tomography,  magnetic  resonance 
imaging,  radiation,  or  nuclear  medicine, 
and  diagnostic  mammography  services, 
as  covered  under  section  1861(s)(3)  and 
(4)  of  the  Act  and  §§  410.32(a),  410.34. 
and  410.35  of  this  chapter,  including  the 
professional  component  of  these 
services,  but  excluding  any  invasive 
radiology  procedure  in  which  the 
imagingmodality  is  used  to  guide  a 
needle,  probe,  or  a  catheter  acou-ately. 

Referral — 

(1)  Means  either  of  the  following: 

(i)  Except  as  provided  in  paragraph  (2) 
of  this  definition,  the  request  by  a 
physician  for,  or  ordering  of,  or  the 
certifying  or  recertifying  of  the  need  for. 
any  designated  health  service  for  which 
payment  may  be  made  under  Medicare 
Part  B  (or,  for  purposes  of  the  Medicaid 
program,  a  comparable  service  covered 
under  the  Medicaid  State  plan), 
including  a  request  for  a  consultation 
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with  another  phVsician  and  any  test  or 
procedure  orde|id  by  or  to  be  performed 
by  (or  under  th«|supervision  of)  that 
other  physiciani. 

(ii)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  a  request  by  a 
physician  that  iiicludes  the  provision  of 
any  other  designated  health  service  for 
which  payment  may  be  made  under 
Medicare  (or.  fotri  purposes  of  the 
Medicaid  program,  a  comparable  service 
covered  under  the  Medicaid  State  plan) 
the  establishment  of  a  plan  of  care  by  a 
physician  that  includes  the  provision  of 
such  a  designate  health  service,  or  the 
certifying  or  rectifying  of  the  need  for 
such  a  designat^^  health  service. 

(2)  Does  not  include  a  request  by  a 
pathologist  for  cUnical  diagnostic 
laboratory  tests  ^id  pathological 
examination  serviices,  by  a  radiologist 
for  dia^ostic  radiology  services,  and  by 
a  radiation  oncoilpgist  for  radiation 
therapy,  if— 

(i)  The  request  k«sults  from  a 
consultation  initiated  by  another 
physician;  and 

(ii)  The  tests  oU  services  are  furnished 
by  or  imder  the  ^opervision  of  the 
pathologist,  radipjlogist,  or  radiation 
oncologist. 

Referring  phy^ian  means  a 
physician  who  i^Uces  a  referral  as 
defined  in  this  section. 

Remuneration  means  any  payment, 
discount,  forgiveiness  of  debt,  or  other 
benefit  made  dir^y  or  indirectly, 
overtly  or  covertli,  in  cash  or  in  kind, 
except  that  the  following  are  not 
considered  remuneration: 

(1)  The  forgiveii^ess  of  amounts  owed 
for  inaccm-ate  testis  or  procedures, 
mistakenly  performed  tests  or 
procedures,  or  the  correction  of  minor 
billing  errors.      . , 

(2)  The  fumishjing  of  items,  devices, 
or  supplies  that  are  used  solely  to 
collect,  transport,  process,  or  store 
specimens  for  th«(  fentity  furnishing  the 
items,  devices,  oi  Supplies  or  are  used 
solely  to  order  or  Communicate  the 
results  of  tests  or  procedures  for  the 
entity.  1 1 

(3)  A  pa)rment  ^ade  by  an  insurer  or 
a  self-insured  plari  to  a  physician  to 
satisfy  a  claim,  submitted  on  a  fee-for- 
service  basis,  for  the  furnishing  of 
health  services  by  that  physician  to  an 
individual  who  U  Covered  by  a  p>olicy 
with  the  insurer  dij  by  the  self-insured 
plan,  if— 

(i)  The  health  si]  -vices  are  not 
furnished,  and  the 'payment  is  not  made, 
under  a  contract  or  other  arrangement 
between  the  insuiietr  or  the  plan  and  the 

nhvsirinn- 


physician; 

(ii)  The  payment!  is  made  to  the 
physician  on  beha  ijf  of  the  covered 


individual  and  would  otherwise  be 
made  directly  to  the  individual;  and 

(iii)  The  amount  of  the  payment  is  set 
in  advance,  does  not  exceed  fair  market 
value,  and  is  not  determined  in  a 
manner  that  takes  into  account  directly 
or  indirectly  the  volume  or  value  of  any 
referrals  or  other  business  generated 
between  the  parties. 

Transaction:  A  transaction  is  an 
instance  or  process  of  two  or  more 
persons  or  entities  doing  business.  An 
isolated  transaction  is  one  involving  a 
single  payment  between  two  or  more 
persons  or  entities.  A  transaction  that 
involves  long-term  or  instalhnent 
payments  is  not  considered  an  isolated 
transaction. 

5.  Section  411.353  is  revised  to  read 
as  follows: 

$411,363    Prohibttion  on  certain  referrals 
by  ptiysieians  and  limitations  on  biiiino. 

(a)  Prohibition  on  referrals.  Except  as 
provided  in  this  subpart,  a  physician 
who  has  a  financial  relationship  with  an 
entity,  or  who  has  an  immediate  family 
member  who  has  a  financial 
relationship  with  the  entity,  may  not 
make  a  referral  to  that  entity  for  the 
furnishing  of  designated  health  services 
for  which  payment  otherwise  may  be 
made  under  Medicare. 

(b)  Limitations  on  billing.  An  entity 
that  furnishes  designated  health  services 
under  a  referral  that  is  prohibited  by 
paragraph  (a)  of  this  section  may  not 
present  or  cause  to  be  presented  a  claim 
or  bill  to  the  Medicare  program  or  to  any 
individual,  third  party  payer,  or  other 
entity  for  the  designated  health  services 
performed  under  Siat  referral. 

(c)  Denial  of  payment.  No  Medicare 
payment  may  be  made  for  a  designated 
health  service  that  is  furnished  under  a 
prohibited  referral. 

(d)  Refunds.  An  entity  that  collects 
payment  for  a  designated  health  service 
that  was  performed  imder  a  prohibited 
referral  must  refund  all  collected 
amoimts  on  a  timely  basis,  as  defined  in 
§1003.101  of  Chapter  V. 

6.  Section  411.355  is  revised  to  read 
as  follows:   . 


S411.355    General sxcaptions tottte 
rafarral  prohibition  related  to  both 
ownarship/lnvastmsnt  and  compensation. 

The  prohibition  on  referrals  set  forth 
in  §  411.353  does  not  apply  to  the 
following  types  of  services: 

(a)  Physician  services,  as  defined  in 
§  410.20(a),  that  are  furnished 
personally  by  (or  imder  the  personal     . 
supervision  of)  another  physician  in  the 
same  group  practice  as  the  referring 
physician. 

(b)  In-office  ancillary  services. 
Services  (including  infusion  pumps  and 


crutches,  but  excluding  all  other  durable 
medical  equipment  and  parenteral  and 
enteral  nutrients,  equipment,  and 
supplies),  that  meet  the  following 
conditions: 

(1)  They  are  furnished  personally  by 
one  of  the  following  individuals: 

(i)  The  referring  physiciiui. 

(ii)  A  physician  who  is  a  member  of 
the  same  group  practice  as  the  referring 
physician. 

(iii)  Individuals  who  are  directly 
supervised  by  the  referring  physician  or, 
in  the  case  of  group  practices,  by 
another  physician  member  of  the  same 
group  practice  as  the  referring 
physician. 

(2)  They  are  furnished  in  one  of  the 
following  locations: 

(i)  The  same  building  in  which  the 
referring  physician  (or  another 
physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physician 
services  unrelated  to  the  himishing  of 
designated  health  services.  The  "same 
building"  means  the  same  physical 
structure,  with  one  address,  and  not 
uiultiple  structures  connected  by 
tuinnels  or  walkways. 

(ii)  A  building  that  is  used  by  the 
group  practice  for  the  provision  of  some 
or  all  of  the  group's  clinical  laboratory 
services. 

(iii)  A  building  that  is  used  by  the 
group  practice  for  the  centralized 
provision  of  the  group's  designated 
health  services  (other  than  clinical 
laboratory  services). 

(3)  They  are  billed  by  one  of  the 
following: 

(i)  The  physician  performing  or 
supervising  the  service. 

(ii)  The  group  practice  of  which  the 
performing  or  supervising  physician  is  a 
member  under  a  billing  number 
assigned  to  the  group  practice. 

(iii)  An  entity  that  is  wholly  owned  by 
the  physician  or  the  physician's  group 
practice. 

(4)  In  the  case  of  crutches,  the 
physician  realizes  no  direct  or  indirect 
profit  fi-om  furnishing  the  crutches. 

(c)  Services  furnished  to  prepaid 
health  plan  enroUees  by  one  of  the 
following  organizations: 

(1)  An  HMO  or  a  CMP  in  accordance 
with  a  contract  with  HCFA  under 
section  1876  of  the  Act  and  part  417, 
subparts  J  through  M  of  this  chapter. 

(2)  A  health  care  prepayment  plan  in 
accordance  with  an  agreement  with 
HCFA  under  section  1833(a)(1)(A)  of  the 
Act  and  part  417.  subpart  U  of  this 
chapter. 

(3)  An  organization  that  is  receiving 
payments  on  a  prepaid  basis  for 
Medicare  enrollees  through  a 
demonstration  project  under  section 
402(a)  of  the  Social  Security 
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Amendments  of  1967  (42  U.S.C.  1395b- 
1)  or  under  section  222(a)  of  the  Social 
Security  Amendments  of  1972  (42 
U.S.C.  1395b-l  note). 

(4)  A  qualified  health  maintenance 
organization  (within  the  meaning  of 
section  1310(d)  of  the  Public  Health 
Service  Act). 

(d)  Services  furnished  under  certain 
payment  rates.  (1)  Services  furnished  in 
an  ambulatory  surgical  center  (ASC)  or 
ESRD  facility  or  by  a  hospice  if  payment 
for  those  services  is  included  in  the  ASC 
payment  rate,  the  ESRD  composite 
payment  rate,  or  as  part  of  the  hospice 
payment  rate,  respectively;  and 

(2)  Services  furnished  under  other 
payment  rates  that  the  Secretary 
determines  provide  no  financial 
incentive  for  under  or  overutilization,  or 
any  other  risk  of  program  or  patient 
abuse. 

7.  Section  411.356  is  revised  to  read 
as  follows: 

{411.386    Exceptions  to  ttw  r*farral 
proMbition  related  to  ownership  or 
Investment  interests. 

For  piuposes  of  §  411.353,  the 
following  ownership  or  investment 
interests  do  not  constitute  a  financial 
relationship: 

(a)  Publicly-traded  securities. 
Ownership  of  investment  securities 
(including  scares  or  bonds,  debentures, 
notes,  or  other  debt  instruments)  that  at 
the  time  they  were  obtained  could  be 
purchased  on  the  open  market  and  that 
meet  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

(1)  They  are  either — 

(i)  Listed  for  trading  on  the  New  York 
Stock  Exchange,  the  American  Stock 
Exchange,  or  any  regional  exchange  in 
which  quotations  are  published  on  a 
daily  basis,  or  foreign  securities  Usted 
on  a  recognized  foreign,  national,  or 
regional  exchange  in  which  quotations 
are  published  on  a  daily  basis,  or 

(ii)  Traded  under  an  automated 
interdealer  quotation  system  operated 
by  the  National  Association  of 
Securities  Dealers. 

(2)  They  are  in  a  corporation  that  had 
stockholder  equity  exceeding  $75 
million  at  the  end  of  the  corporation's 
most  recent  fiscal  year  or  on  average 
during  the  previous  3  fiscal  years. 
"Stockholder  equity"  is  the  difference 
in  value  between  a  corporation's  total 
assets  and  total  liabilities. 

(b)  Mutual  funds.  Ownership  of 
shares  in  a  regulated  investment 
company  as  defined  in  section  851(a)  of 
the  Internal  Revenue  Code  of  1986,  if 
the  company  had,  at  the  end  of  its  most 
recent  fiscal  year,  or  on  average  during 
the  previous  3  fiscal  years,  total  assets 
exceeding  $75  million. 


(c)  Specific  providers.  Ownership  or 
investment  interest  in  the  following 
entities,  for  purposes  of  the  services 
specified: 

(1)  A  rural  provider,  in  the  case  of 
designated  health  services  furnished  in 
a  rural  area  by  the  provider.  A  "rural 
provider"  is  an  entity  that  furnishes 
substantially  all  (not  less  than  75 
percent)  of  the  designated  health 
services  thai  it  furnishes  to  residents  of 
a  rural  area  (that  is,  an  area  that  is  not 
an  urban  area  as  defined  in 
§412.62(f)(l)(ii)  of  this  chapter). 

(2)  A  hospital  that  is  located  in  Puerto 
Rico,  in  the  case  of  designated  health 
services  furnished  by  such  a  hospital. 

(3)  A  hospital  that  is  located  outside 
of  Puerto  Rico,  in.the  case  of  designated 
health  services  furnished  by  such  a 
hospital,  if  the  referring  physician  is 
authorized  to  perform  services  at  the 
hospital,  and  die  physician's  ownership 
or  investment  interest  is  in  the  entire 
hospital  and  not  merely  in  a  distinct 
part  or  department  of  the  hospitsd. 

8.  Section  411.357  is  revised  to  read 
as  follows: 

§  41 1 .357    Exceptions  to  the  referral 
prohll)itlon  related  to  compensation 
arrangements. 

For  purposes  of  §  411.353,  the 
following  compensation  arrangements 
do  not  constitute  a  financial 
relationship: 

(a)  Rental  of  office  space.  Payments 
for  the  use  of  o^ce  space  made  by  a 
lessee  to  a  lessor  if  there  is  a  rental  or 
lease  agreement  that  meets  the  following 
requirements: 

(1)  The  agreement  is  set  out  in 
writing,  is  signed  by  the  parties,  and 
specifies  the  premises  it  covers. 

(2)  The  term  of  the  agreement  is  at 
least  1  year. 

(3)  The  space  rented  or  leased  does 
not  exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  business 
purposes  of  the  lease  or  rental  and  is 
used  exclusively  by  the  lessee  when 
being  used  by  the  lessee,  except  that  the 
lessee  may  make  payments  for  the  use 
of  space  consisting  of  common  areas  if 
the  payments  do  not  exceed  the  lessee's 
pro  rata  share  of  expenses  for  the  space 
based  upon  the  ratio  of  the  space  used 
exclusively  by  the  lessee  to  Uie  total 
amount  of  space  (other  than  common 
areas)  occupied  by  all  persons  using  the 
common  areas. 

(4)  The  rental  charges  over  the  term  of 
the  agreement  are  set  in  advance  and  are 
consistent  with  fair  market  value. 

(5)  The  charges  are  not  determined  in 
a  manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties. 

(6)  The  agreement  would  be 
commercially  reasonable  even  if  no 


referrals  were  made  between  the  lessee 
and  the  lessor. 

(b)  Rental  of  equipment.  Payments 
made  by  a  lessee  to  a  lessor  for  the  use 
of  equipment  under  the  following 
conditions: 

(1)  A  rental  or  lease  agreement  is  set 
out  in  writing,  is  signed  by  the  parties, 
and  specifies  the  equipment  it  covers. 

(2)  The  equipment  rented  or  leased 
does  not  exceed  that  which  is 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the  lease 
or  rental  and  is  used  exclusively  by  the 
lessee  when  being  used  by  the  lessee. 

(3)  The  agreement  provides  for  a  term 
of  rental  or  lease  of  at  least  1  year. 

(4)  The  rental  charges  over  the  term  of 
the  agreement  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  manner  that 
takes  into  accoimt  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

(5)  The  agreement  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  between  the  parties. 

(c)  Bona  fide  employment 
relationships.  Any  amount  paid  by  an 
employer  to  a  physician  (or  immediate 
family  member)  who  has  a  bona  fide 
employment  relationship  Mdth  the 
employer  for  the  provision  of  services  if 
the  following  conditions  are  met: 

(1)  The  employment  is  for  identifiable 
services. 

(2)  The  amount  of  the  remuneration 
under  the  employment  is — 

(i)  Consistent  with  the  fair  market 
value  of  the  services;  and 

(ii)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  is  not  determined 
in  a  manner  that  takes  into  account 
(directly  or  indirectly)  the  voliune  or 
value  of  any  referrals  by  the  refierring 
phjrsician  or  other  business  generated 
between  the  parties. 

(3)  The  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  employer. 

(4)  Paragraph  (c)(2)(ii)  of  this  section 
does  not  prohibit  payment  of 
remuneration  in  the  form  of  a 
productivity  bonus  based  on  services 
performed  personally  by  the  physician 
(or  immediate  family  member  of  the 
physician)  if  the  bonus  is  not  directly 
related  to  the  volume  or  value  of  a 
physician's  own  referrals. 

(d)  Personal  service  arrangements — 
(1)  General.  Remuneration  from  an 
entity  under  an  arrangement  or  multiple 
arrangements  to  a  physician,  an 
immediate  family  member  of  the 
physician,  or  to  a  group  practice, 
including  remuneration  for  specific 
physician  services  furnished  to  a 
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lent  is  set 
16  parties, 


nonprofit  blood  center,  if  the  following 
■conditions  are  met: 

(i)  Each  arran|einent  is  set  out  in 
writing,  is  sign^  by  the  parties,  and 
specifies  the  se^ices  covered  by  the 
arrangement. 

(ii)  The  arranigenient(s)  covers  all  of 
the  services  to  be  furnished  by  the 
physician  (or  aft  immediate  family 
member  of  the  |3{hysician)  to  the  entity, 
and  all  separatQ  arrangements  between 
the  entity  and  tiie  physician  and  the 
entity  and  any  family  members 
incoiporate  each  other  by  reference.  A 
physician  or  family  meinber  can 
"furnish"  servic^  through  employees 
whom  they  havja  hired  for  the  purpose 
of  performing  thb  services. 

Uii)  The  aggr^ate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  becessary  for  the 
legitimate  busii^ess  purposes  of  the 
arrangement(s).|  i 

(iv)  The  term  of  each  arrangement  is 
for  at  least  1  yew. 

(v)  The  compensation  to  be  paid  over 
the  term  of  each  arrangement  is  set  in 
advance,  does  i^^t  exceed  fair  market 
value;  and,  exc^jtt  in  the  case  of  a 
physician  inceniove  plan,  is  not 
determined  in  aj  fnanner  that  takes  into 
accoimt  the  vol^e  or  value  of  any 
referrals  or  other  business  generated 
between  the  pai|t|es. 

(vi)  The  services  to  be  furnished 
under  each  arrangement  do  not  involve 
the  counseling  of  promotion  of  a 
business  arrangement  or  other  activity 
that  violates  any  State  or  Federal  law. 

(2)  Physician  incentive  plan 
exception.  In  the  case  of  a  physician 
incentive  plan  between  a  physician  and 
an  entity,  the  coii)p>ensation  may  be 
determined  in  a  manner  (through  a 
withhold,  capitation,  bonus,  or 
otherwise)  that  t^kes  into  account 
directly  or  indir^itly  the  volume  or 
value  of  any  refaiirals  or  other  business 
generated  between  the  parties,  if  the 
plan  meets  the  following  requirements: 

(i)  No  spedficl  payment  is  made 
directly  or  indirectly  under  the  plan  to 
a  physician  or  a  physician  group  as  an 
inducement  to  reduce  or  limit  medically 
necessary  service?  furnished  with 
respect  to  a  specific  individual  enrolled 
with  the  entity.  I ' 

(ii)  Upon  requ^t  by  the  Secretary,  the 
entity  provides  tfte  Secretary  with 
access  to  the  infohnation  about  the  plan 
specified  in  417.llJ79(h)  of  this  chapter, 
(iii)  In  the  case  of  a  plan  that  places 
a  physician  or  a  physician  group  at 
substantial  finanjcjial  risk  as  determined 
by  the  Secretary  Under  §  417.479(e)  and 
(f)  of  this  chapter,  the  entity  complies 
with  the  requirements  concerning 
physician  incentive  plans  set  forth  at 
§  41 7.479(g)  and  rt). 


(e)  Physician  recruitment. 
Remuneration  provided  by  a  hospital  to 
recruit  a  physician  that  is  intended  to 
induce  the  physician  to  relocate  to  the 
geographic  area  served  by  the  hospital 
in  order  to  become  a  member  of  the 
hospital's  medical  staff,  if  all  of  the 
following  conditions  are  met: 

(1)  The  arrangement  is  set  out  in 
writing  and  signed  by  both  parties. 

(2)  The  arrangement  is  not 
conditioned  on  the  physician's  referral 
of  patients  to  the  hospital. 

(3)  The  hospital  does  not  determine 
(directly  or  indirectly)  the  amount  of  the 
remuneration  to  the  physician  based  on 
the  voliune  or  value  of  any  referrals  by 
the  physician  or  other  business 
generated  between  the  parties. 

(4)  The  physician  is  not  precluded 
from  establishing  staff  privileges  at 
another  hospital  or  referring  business  to 
another  entity. 

(f)  Isolated  transactions.  Isolated 
financial  transactions,  such  as  a  one- 
time sale  of  property  or  a  practice,  if  all 
of  the  following  conditions  are  met: 

(1)  The  amount  of  remuneration 
under  the  transaction  is — 

(i)  Consistent  with  the  fair  market 
value  of  the  transaction;  and 

(ii)  Not  determined  in  a  manner  that 
takes  into  accoimt  (directly  or 
indirectly)  the  voliune  or  value  of  any 
referrals  by  the  referring  physician  or 
other  business  generated  between  the 
parties. 

(2)  The  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  the 
physician  made  no  referrals. 

(3)  There  are  no  additional 
transactions  between  the  parties  for  6 
months  after  the  isolated  transaction, 
except  for  transactions  that  are 
specifically  excepted  under  the  other 
provisions  in  §§  411.355  through 
411.357. 

(g)  Anxingements  with  hospitals. 
Remuneration  provided  by  a  hospital  to 
a  physician  if  the  remuneration  does  not 
relate,  directly  or  indirectly,  to  the 
furnishing  of  designated  health  services. 
To  qualify  as  "unrelated,"  remuneration 
must  not  in  any  way  reflect  the  volume 
or  value  of  a  physician's  referrals. 

(h)  Group  practice  arrangements  with 
a  hospital.  An  arrangement  between  a 
hospital  and  a  group  practice  under 
which  designated  health  services  are 
furnished  by  the  group  but  are  billed  by 
the  hospital  if  the  following  conditions 
are  met: 

(1)  With  respect  to  services  furnished 
to  an  inpatient  of  the  hospital,  the 
arrangement  is  pursuant  to  the 
provision  of  inpatient -hospital  services 
under  section  1861(b)(3)  of  the  Act. 


(2)  The  arrangement  began  before,  and 
has  continued  in  efiiect  without 
interruption  since,  December  19, 1989. 

(3)  With  respect  to  the  designated 
health  services  covered  under  the 
arrangement,  at  least  75  percent  of  these 
services  furnished  to  patients  of  the 
hospital  are  furnished  by  the  group 
under  the  arrangement. 

•     (4)  The  arrangement  is  in  accordance 
with  a  written  agreement  that  specifies 
the  services  to  hie  furnished  by  the 
parties  and  the  compensation  for 
services  furnished  under  the  agreement. 

(5)  The  compensation  paid  over  the 
term  of  the  agreement  is  consistent  with 
fair  market  value,  and  the  compensation 
per  unit  of  services  is  fixed  in  advance 
and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

(6)  The  compensation  is  provided  in 
accordance  with  an  agreement  that 
would  be  commercially  reasonable  even 
if  no  referrals  were  made  to  the  entity. 

(i)  Payments  by  a  physician.  Payments 
made  by  a  physician — 

(1)  To  a  laboratory  in  exchange  for  the 
provision  of  clinical  laboratory  services, 
or 

(2)  To  an  entity  as  compensation  for 
any  other  items  or  services  that  are 
furnished  at  a  price  that  is  consistent 
with  fair  market  value,  and  that  are  not 
specifically  excepted  under  another 
provision  in  §§411.355  through 
411.357.  "Services"  in  this  context 
means  services  of  any  kind  (not  just 
those  defined  as  "services"  for  purposes 
of  the  Medicare  program  in  §400.202). 

(j)  Discounts.  Any  discount  made  to  a 
physician  that  is  passed  on  in  full  to 
either  the  patient  or  the  patient's 
insurers  (including  Medicare)  and  that 
does  not  enure  to  the  benefit  of  the 
referring  physician. 

(k)  De  minimis  compensation. 
Compensation  from  an  entity  in  the 
form  of  items  or  services  (not  including 
cash  or  cash  equivalents)  that  does  not 
exceed  $50  per  gift  and  an  aggregate  of 
$300  per  year  if— 

(1)  The  entity  providing  the 
compensation  makes  it  available  to  all 
similarly  situated  individuals, 
regardless  of  whether  these  individuals 
refer  patients  to  the  entity  for  services; 
and 

(2)  The  compensation  is  not 
determined  in  any  way  that  takes  into 
account  the  volume  or  value  of  the 
physician's  referrals  to  the  entity. 

(1)  Fair  market  value  compensation. 
Compensation  resulting  tmm  an 
arrangement  between  an  entity  and  a 
physician  (or  immediate  family 
member)  or  any  group  of  physicians 
(regardless  of  whether  the  group  meets 
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the  definition  of  a  group  practice  set 
forth  at  §411.351)  if  the  arrangement  is 
set  forth  in  an  agreement  that  meets  the 
following  conditions: 

(1)  It  is  in  writing,  signed  by  the 
parties,  and  covers  only  identifiable 
items  or  services,  all  of  which  are 
specified  in  the  agreement.  The 
agreement  covers  all  of  the  items  and 
services  to  be  provided  by  the  physician 
and  any  immediate  family  member  to 
the  entity  or,  alternatively,  cross  refers 
to  any  other  agreements  for  items  or 
services  between  these  parties. 

(2)  It  specifies  the  timeframe  for  the 
arrangement,  which  can  be  for  any 
period  of  time  and  contain  a  termination 
clause,  provided  the  parties  enter  into 
only  one  arrangement  for  the  same  items 
or  services  during  the  course  of  a  year. 
An  arrangetment  made  for  less  than  1 
year  may  be  renewed  any  number  of 
times  if  the  terms  of  the  arrangement 
and  the  compensation  for  the  same 
items  or  services  do  not  change. 

(3)  It  specifies  the  compensation  that 
will  be  provided  under  the  arrangement. 
The  compensation,  or  the  method  for 
determining  the  compensation,  must  be 
set  in  advance,  be  consistent  with  fair 
market  value,  and  not  be  detemxined  in 
a  manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  (as 
defined  in  §411.351),  payment  for 
referrals  for  medical  services  that  are 
not  covered  under  Medicare  or 
Medicaid,  or  any  other  business 
generated  between  the  parties. 

(4)  It  involves  a  transaction  that  is 
commercially  reasonable  and  furthers 
the  legitimate  business  purposes  of  the 
parties. 

(5)  It  meets  a  safe  harbor  under  the 
anti-kickback  statute  or  otherwise  is  in 
compliance  with  the  anti-kickback 
provisions  in  section  1128B(b)  of  the 
Act. 

9.  In  §411.360,  paragraphs  (a),  (b), 
and  (d)  are  revised  to  read  as  set  forth 
below,  and  paragraphs  (c)  and  (e)  are 
repubMshed.  > 

S  41 1 .360    Group  practice  attestation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  group  of  physicians 
that  wishes  to  qualify  as  a  group 
practice  (as  defined  in  §411.351)  must 
submit  a  written  statement  to  its  carrier 
annually  to  attest  that,  during  the  most 
recent  12-month  period  (calendar  year, 
fiscal  year,  or  immediately  preceding 
12-month  period)  75  percen'  of  the  total 
patient  care  services  of  group  practice 
members  was  furnished  through  the 
group,  was  billed  under  a  billing 
number  assigned  to  the  group,  and  the 
amounts  so  received  were  treated  as 
receipts  of  the  group. 


(b)  A  newly-formed  group  (one  in 
which  physicians  have  recently  begim 
to  practice  together)  or  any  group 
practice  that  has  been  unable  in  the  past 
to  meet  the  requirements  of  section 
1877(h)(4)  of  the  Act  or  §  411.351,  that 
wishes  to  qualify  as  a  group  practice, 
must — 

(1)  Submit  a  written  statement  to 

'  attest  that,  during  the  next  12-month 
period  (calendar  year,  fiscal  year,  or 
next  12  months),  it  expects  to  meet  the 
75  percent  standard  and  will  take 
measures  to  ensure  that  the  standard  is 
met;  and 

(2)  At  the  end  of  the  12-month  period, 
submit  a  written  statement  to  attest  that 
it  met  the  75  percent  standard  during 
that  period,  billed  for  those  services 
under  a  billing  number  assigned  to  the 
group,  and  treated  amounts  received  for 
those  services  as  receipts  of  the  group. 
If  the  group  did  not  meet  the  standard, 
any  Medicare  payments  made  for 
.designated  health  services  furnished  by 
the  group  during  the  12-month  period 
that  were  conditioned  upon  the 
standard  being  met  are  overpayments. 

(c)  Once  any  group  has  chosen 
whether  to  use  its  fiscal  year,  the 
calendar  year,  or  some  other  12-month 
period,  the  group  practice  must  adhere 
to  this  choice. 

(d)  The  attestation  must  be  signed  by 
an  authorized  representative  of  the 
group  practice  who  is  knowledgeable 
about  the  group,  and  must  contain  a 
statement  that  the  information  furnished 
in  the  attestation  is  true  and  accuirate  to 
the  best  of  the  representative's 
knowledge  and  belief.  Any  person  filing 
a  false  statement  will  be  subject  to 
applicable  criminal  and/or  civil 
penalties. 

(e)  A  group  that  intends  to  meet  the 
definition  of  a  group  practice  in  order  to 
qualify  for  an  exception  described  in 
§§411.355  through  411.357,  must 
submit  the  attestation  required  by 
paragraph  (a)  or  (b)(1)  of  this  section,  as 
applicable,  to  its  carrier  no  later  than  60 
days  after  receipt  of  the  attestation 
instructions  firan  its  carrier. 

10.  In  §411.361,  paragraphs  (a) 
through  (e)  are  revised  to  read  as  set 
forth  below,  and  paragraphs  (f)  and  (g) 
are  republished. 

§  41 1 .361    Reporting  requirements. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  all  entities 
furnishing  services  for  which  payment 
may  be  made  under  Medicare  must 
submit  information  to  HCFA  concerning 
their  financial  relationships  (as  defined 
in  paragraph  (d)  of  this  section),  in  the 
form,  manner,  and  at  the  times  that 
HCFA  specifies  using  an  HCFA- 
prescribed  form. 


(b)  Exception.  The  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  entities  that  furnish  20  or  fewer 
Part  A  and  Part  B  services  during  a 
calendar  year,  or  to  any  Medicare 
covered  services  furnished  outside  the 
United  States. 

(c)  Required  information.  The 
information  requested  by  HCFA  can 
include  the  following: 

(1)  The  name  and  imique  physician 
identification  number  (UPIN)  of  each 
physician  who  has  a  financial 
relationship  with  the  entity. 

(2)  The  name  and  UPIN  of  each 
physician  who  has  an  immediate 
relative  (as  defined  in  §  411.351)  who 
has  a  financial  relationship  with  the 
entity. 

(3)  The  covered  services  furnished  by 
the  entity. 

(4)  With  respect  to  each  physician 
identified  under  paragraphs  (c)(1)  and 
(c)(2)  of  this'section,  die  natiue  of  the 
financial  relationship  (including  the 
extent  and/or  value  of  the  ownership  or 
investment  interest  or  the  compensation 
arrangement,  if  requested  by  HCFA). 

(d)  Reportable  financial  relationships. 
For  purposes  of  this  section,  a  financial 
relationship  is  any  ownership  or 
investment  interest  or  any 
compensation  arrangement,  as  defined 
in  §  411.351,  including  those 
relationships  excepted  imder  §§  411.355 
through  411.357. 

(e)  rorm  and  timing  of  reports. 
Entities  that  are  subject  to  the 
requirements  of  this  section  must 
submit  the  required  information  on  a 
HCFA-prescribed  form  within  the  time 
period  specified  by  the  servicing  carrier 
or  intermediary.  Entities  are  given  at 
least  30  days  from  the  date  of  the 
carrier's  or  intermediary's  request  to 
jorovide  the  initial  information, 
lliereafter,  an  entity  must  report  to 
HCFA  once  a  year  all  changes  in  the 
submitted  infohnation  that  occurred  in 
the  previous  12  months.  Entities  must 
retain  documentation  sufficient  to  verify 
the  information  provided  on  the  forms 
and,  upon  request,  must  make  that 
doounentation  available  to  HCFA  or  the 
OIG. 

(f)  Consequences  of  failure  to  report. 
Any  person  who  is  required,  but  fails, 
to  submit  information  concerning  his  or 
her  financial  relationships  in 
accordance  with  this  section  is  subject 
to  a  civil  money  penalty  of  up  to 
$10,000  for  each  day  of  the  period 
beginning  on  the  day  following  the 
applicable  deadline  established  under 
paragraph  (e)  of  this  section  until  the 
information  is  submitted.  Assessment  of 
these  penalties  vtrill  comply  with  the 
applicable  provisions  of  part  1003  of 
this  title. 
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(g)  Pubhc  di^dosure.  Information 
furnished  to  HCFA  under  this  section  is 
subject  to  public  disclosure  in 
accordance  with  the  provisions  of  part 
401  ofthischa{^ter. 

PART  424— Cd^MTIONS  FOR 
MEDICAIIE  MYMEffT 

B.  Part  424  i$  amended  as  follows: 

1.  The  authority  citation  for  part  424 
continues  to  rend  as  follows: 

Authority:  Seqs  1102  and  1871  of  the 
Social  Security  Att  (42  U.S.C  1302  and 
1395hh]. 

2.  In  S  424.2i.  paragraph  <d)  is  revised 
to  read  as  set  forth  below,  and 
paragraphs  (e).  (fl,  and  (g)  are  removed. 

1424.22    Re^y|><nnm«  for 


II 


(d)  limitattoii'.on  the  performance  of 
certification  and  plan  of  treatment 
functions.  The  n««d  for  home  health 
services  to  be  provided  by  an  HHA  may 
not  be  certifiedi^r  recertified,  and  a  plan 
of  treatment  m^j^  not  be  established  and 
reviewed,  by  aiiy  physician  who  has  a 
financial  relationship,  as  defined  in 
§411.351  of  this  chapter,  with  that 
HHA.  imless  the  physician's 
relationship  mq^ts  one  of  the  exceptions 
in  §§411.355  though  411.357  of  this 
chapter. 


PART  435-ELiliniJTY  IN  THE 
STATES,  nSTMCT  OF  COLUMBIA. 
THE  NORTHERN  HARIAHA  ISLANDS, 
AND  AMERICAN  SAMOA         -— ^ 

C  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  reajcfas  follows: 

AuUiarity:  Sec.  Il02  of  the  Social  Security 
Act  (42  U.S.C  130J). 

2.  In  §  435.  look  paragraph  (a)  is 
revised  to  read  ai  follows: 

S43S.lMe    FFP^MTvice*. 

(a)  Except  for  the  limitations  and 
conditions  specified  in  §§435.1007. 
435.1008,  and  435.1012,  FFP  is 
available  in  expe|iditures  for  Medicaid 
services  for  all  rMdpients  whose 
coverafre  is  required  or  allowed  under 
this  part. 

*        *        *        il        * 

3.  Section  43SU012  is  added  to 
subpart  K,  undeit  Wi  undesignated 
centered  headin^j  to  read  as  follows: 

LimHatioii  oa  FPT  Rriated  te  Prahttitwl 
Refierrala 

1435.1012    UmHMlon  on  FFP  related  to 
prohibited  referrali 

(a)  Basic  rule.  Except  as  specified  in 
paragriaph  (b)  of  tjl^is  section,  no  FFP  in 
the  State's  expenlcjitures  for  services  is 


available  Cor  expenditures  for 
designated  heaUh  services  (as  defined  in 
§411.351  of  this  chapter)  ftunished 
under  the  State  plan  to  an  individual  on 
the  basis  of  a  physician  referral  that 
would,  if  Medicare  provided  for 
coverage  of  the  services  to  the  same 
extent  and  under  the  same  terms  and 
conditions  as  under  the^tate  plan, 
result  in  the  denial  of  Medicare 
pajrment  for  the  services  imder 
§§411.351  through  411.360  of  this 
chapter.  (SecUon  411.353  provides  that 
if  a  physician  (or  an  immediate  family 
member]  has  a  financial  relationship 
with  an  entity,  the  physician  may  not 
make  a  referral  to  that  entity  for  the 
furnishing  of  designated  health  services 
for  which  payment  otherwise  may  be 
made  under  Medicare  and  denies 
pajrment  for  any  service  furnished 
under  a  prohibited  referral.  Section 
411.351  contains  definitions,  and 
§§  411.355  through  411.357  provide 
exceptions  to  the  prohibition  on 
referrals.)  The  provisi<»is  of  this  section 
are  based  on  section  1903(s)  of  the  Act. 
which  applies  to  Medicaid  aspects  of 
the  Medicare  rules  limiting  physician 
referrals. 

(b)  Exception  for  services  furnished  to 
enrollees  on  a  predetermined,  capitated 
basis.  The  limitation  on  FFP  in 
paragraph  (a)  does  not  apply  to  services 
furnished  to.  or  arranged  for,  an  enrollee 
by  an  entity  with  an  HMO  contract  with 
a  State  under  section  1903(m);  a  prepaid 
health  plan  (PHP)  contract  with  a  State 
under  part  434,  subpart  C;  or  a  health 
insuring  organization  (HK))  contract 
under  part  434.  subpart  D. 

(c)  Advisory  opinions  relating  to 
physician  referrals.  Sections  411.370 
through  411.389  cover  the  procedures 
for  obtaining  an  advisory  opinion  fi-om 
HCFA  on  whether  a  physician's  referrals 
relating  to  designated  health  services 
(other  than  clinical  laboratory  services) 
are  prohibited  under  section  1877. 


PART  455-RROGRAM  MTEQRITY: 
MEOICAIB 

D.  Part  455  is  amended  as  foUowr. 

1.  The  auth(mty  citation  ftw  part  455 
continues  to  read  as  follows: 

Autiiarily:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  455.100  is  revised  to  read 
as  follows: 


f46f.10e 

(a)  Basis.  This  subpart  implem«its 
secUons  1124. 1126. 1902{a)(38). 
1903(i)(2).  1903(n).  and  1903(s)  of  the 
Act. 

(b)  Purpose.  This  subpart  does  the 
following: 


(1)  Sets  forth  State  plan  requirements 
regarding — 

u)  Disclosure  by  providers  and  fiscal 
agents  of  information  concerning 
ownership  and  control,  investment 
arrangements,  and  compensation 
arrangements;  and 

(ii)  Disclosiire  ofinformation  on  a 
provider's  owners  and  other  persons 
convicted  of  criminal  offenses  against 
Medicare.  Medicaid,  or  the  title  XX 
services  program. 

(2)  Spacing  conditions  under  which 
the  Administrator  will  deny  Federal 
financial  participation  for  services 
furnished  by  providers  or  fiscal  agents 
that  fail  to  comply  with  the  disclosure 
reouirements. 

(3)  Provides  for  a  civil  money  penalty 
for  failure  to  meet  certain  reporting 
requirements. 

3.  Section  455.103  is  revised  to  read 
as  follows: 

1461.103   SMeplanrequiramenL 

A  State  plan  must  provide  that  the 
requiremwits  of  §§  445.104  throu^ 
455.109  are  met. 

4.  A  new  subpart  C.  consisting  of 
section  §§  455.108  and  455.109.  is 
added  to  read  as  follows: 

Subpwt  C-Oisdosur*  of  InfMivwtlon 
by  Provktors  tar  Purposes  of  the 
PrekikMon  on  Certsin  Physician 


f4C9.10t 

This  subpart  is  based  on  section 
1903(s)  of  the  Act.  which,  in  part, 
applies  the  reporting  requirements  of 
section  1877(f)  and  (g)  of  the  Act  to 
Medicaid  providers  of  designated  health 
services  (as  these  services  are  defined  in 
§411.351). 

§466.109   UectoMiraer 


(a)  The  Medicaid  agency  must  require 
that  each  provider  of  services  that 
furnishes  designated  health  services 
covered  by  the  State  plan  submit 
information  to  the  Medicaid  agency 
concerning  its  financial  relation^ips  (as 
defined  in  paragraph  (d)  of  this  section), 
in  the  form,  manner,  and  at  the  times 
the  agency  specifies.  The  term 
"designated  health  services,"  for 
purposes  of  this  section,  refers  to  the 
services  listed  in  §411.351  of  this 
chapter,  as  they  are  defined  in  that 
section,  or  as  those  services  are 
otherwise  defined  under  the  State  plan. 

(b)  Exception.  The  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  providers  of  services  that 
provide  20  or  fewer  designated  health 
services  covered  under  the  State  plan 
during  a  calendar  year,  or  to  designated 
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health  services  furnished  outside  the 
United  States. 

(c)  Required  information.  The 
information  requested  by  the  Medicaid 
agency  can  include  the  following: 

(1)  The  name  and  Medicaid  State 
Specific  Identifier  (MSSI)  of  each 
physician  who  has  a  financial 
relationship  with  the  provider  of   ' 
services. 

(2)  The  name  and  MSSI  of  each 
physician  who  has  an  immediate 
relative  (as  defined  in  §  411.351  of  this 
chapter)  who  has  a  financial 
relationship  with  the  provider  of 
services. 

(3)  The  covered  items  and  services 
furnished  by  the  provider  of  services. 

(4)  With  respect  to  each  physician 
identified  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  the  nature  of  the 
financial  relationship  (including  the 
extent  and/or  value  of  the  ownership  or 
investment  interest  or  the  compensation 
arrangement,  if  requested  by  the 
Medicaid  agency). 


(d)  Reportable  financial  relationships. 
For  purposes  of  this  section,  a  financial 
relationship  is  any  ownership  or 
investment  interest  or  any 
compensation  arrangement,  as  defined 
in  §  411.351.  including  those 
relationships  excepted  under  §§411.355 
through  411.357. 

(e)  Form  and  timing  of  reports. 
Providers  of  services  that  are  subject  to 
the  requirements  of  this  section  must 
submit  the  required  information  on  a 
prescribed  form  within  the  time  period 
specified  by  the  Mediciaid  agency. 
Thereafter,  a  provider  must  report  to  the 
Medicaid  agency  all  changes  in  the 
submitted  information  within  a 
timefi^me  specified  by  the  Medicaid 
agency.  Providers  of  services  must 
retain  documentation  sufficient  to  verify 
the  information  provided  on  the  forms 
and,  upon  request,  must  make  that 
documentation  available  to  the 
Medicaid  State  agency.  HCFA.  or  the 
OIG. 

(f)  Consequences  of  failure  to  report. 
Any  provider  of  services  that  is 


required,  but  failed,  to  meet  the 
reporting  requirements  of  paragraph  (a) 
of  this  section  is  subject  to  a  civil  money 
penalty  of  not  more  than  $10,000  for 
each  day  of  the  period  beginning  on  the 
day  following  the  applicable  deadline 
until  the  information  is  submitted. 
Assessment  of  the  penalty  will  comply 
with  the  applicable  provisions  of  part 
1003  of  this  title. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program; 
and  Federal  Domestic  Assistance  Program     ^ 
No.  93.778,  Medical  Assistance  Prc^ram) 

Dated:  November  10, 1997. 
Nancy-Aiui  Min  DaParla, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  1 7 , 1 997. 
Doana  E.  Shalala, 
Secretary. 
|FR  Doc.  98-282  Filed  1-5-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN^EflVICES 


CenlaraforDI 
Prevention 


Control  and 


Wavleed  Diphtheria,  Tetanus,  and 
Portuaala  (DTP/DTaP/DT)  Vaccine 
Infocmation  Materials 

AOBCT:  Centers  for  Disease  Control  and 
Prevention  (CEXi:),  Department  of  Health 
and  Human  Services. 
AcnoM:  Notice. 

summary:  Under  the  National 
Childhood  Vaccine  Injury  Act  (42  U  S.C. 
§  300aa-26),  the  CDC  must  develop 
vaccine  informaticm  materials  that 
health  caie  providers,  either  public  or 
private,  are  required  to  distribute  to 
patients/parents  priw  to  administration 
of  each  dose  of  specific  vaccines.  On 
September  13, 1996,  CDC  published  a 
notice  in  the  Federal  Kegiater  (61  FR 
48597)  seeking  public  comment  on 
proposed  revision  of  the  diphtheria, 
tetanus,  and  pertussis  vaccine 
information  materials  to  reflect  Food 
and  Drug  Administration  (FDA) 
licensure  of  acellular  pertussis  vaccine 
combined  with  diphtheria  and  tetuius 
toxoids  (DTaP)  for  administration  to 
infants  as  young  as  two  months  of  age. 
The  60-day  comment  period  ended  on 
November  12, 1996.  Following  review  of 
the  comments  submitted  and 
consuhatitm  as  required  imder  the  law, 
CDC  has  finalized  the  revised 
diphtheria,  tetanus,  and  pertussis 
vaccine  infcmnation  materials.  Those 
final  materials  are  contained  in  this 
notice. 

DATES:  Efiiective  January  9, 1998. 
Beginning  as  soon  as  practicable,  each 
health  care  provider  who  administers 
any  vaccine  that  contains  diphtheria, 
tetanus,  or  pertussis  vaccine  (except  Td 
vaccine),  shall,  prior  to  administration 
of  each  dose  of  the  vaccine,  provide  a 
copy  of  the  vaccine  information 
materials  contained  in  this  notice  to  the 
parent  or  legal  representative  of  any 
child  to  whom  such  [»ovider  intends  to 
administer  the  vaccine.  (See  below,  for 
informaticm  regarding  the  Td  (tetanus, 
diphtheria  vaccine  formulated  for 
achninistration  to  individuals  seven 
]rears  of  age  and  older)  vaccine 
information  materials.) 
FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Cordero,  M.D.,  Acting  Director,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention, 
Mailstop  E-05, 1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
639-8200. 

SUPnfMBfTARV  information:  The 
National  Childhood  Vaccine  Injury  Act 


of  1986  (Pub.  L.  99-660),  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126.  codified  at  42 
U.S.C  §  300aa-26,  requires  the 
Secretary  of  Health  and  Human  Services 
to  develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
health  care  providers  to  any  patient  (or 
to  the  parent  or  legal  representative  in 
the  case  of  a  child)  receiving  vaccines 
covered  under  the  National  Vaccine 
Injury  Compensation  Pro-am. 

Development  and  revision  of  the 
vaccine  informaticm  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public  with  a  60-day 
comment  period,  and  in  consultation 
with  the  AdvisOTy  Commission  on 
Childhood  Vaccines,  appropriate  health 
care  provider  and  parent  organizations, 
and  the  Food  and  Ehxig  Administration. 
I1ie  law  also  requires  that  information 
contained  in  the  materials  be  based  on 
available  data  and  information,  be 
presented  in  imderstandable  terms,' and 
include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

.  (4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

Ilie  vaccines  originally  covered  under 
the  National  Vaccine  Injury 
Compensation  Program  are  diphtheria, 
tetanus,  pertussis,  measles,  mumps, 
rubella,  and  poliomyelitis  vaccines. 
Since  April  15, 1992,  any  health  care 
provider  who  intends  to  administer  one 
of  these  vaccines  is  required  to  provide 
copies  of  the  vaccine  information 
materials  prior  to  administration  of  any 
of  these  vaccines.  The  materials 
currenUy  in  use  for  measles,  mumps, 
and  rubella  vaccines  and  the  Td  tetanus 
diphtheria  vaccine  are  dated  June  10, 
1994,  and  were  published  in  a  Federal 
Register  notice  on  Jime  20, 1994,  (59  FR 
31888).  The  current  materials  for  polio 
vaccine  are  dated  February  6, 1997,  and 
were  published  in  a  Federal  Register 
notice  on  February  6, 1997,  (62  FR 
5696).  Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 
A  list  of  contact  telephone  numbers  for 
obtaining  camera-ready  copies  is 
included  in  this  notice.  Copies  are 
available  in  English  and  other 
languages. 

(Elective  August  6. 1997.  hepatitis  B. 
haemophilus  influenzae  type  b,  and  varicella 


(chicken  pox)  vaccines  were  added  for 
coverage  under  the  National  Vaccine  Injury 
Compensation  Program.  DevelopmaBt  of 
vaccine  information  materials  for  these 
vaccines  is  underway.  As  part  of  the  process 
for  developing  these  new  materials,  CDC  will 
publish  draft  materials  for  public  comment 
and  will  consult  with  affected  parties  as 
required  by  the  statute.  Distribution  of  the 
vaccine  information  materials  for  these 
newly  covered  vaccines  will  be  required 
following  publication  of  the  final  version  of 
each  vaccine's  materials  in  the  Federal 
Kegiater.  We  anticipate  that  they  will  be 
pt^lished  in  the  second  quarter  of  1996.) 

Revised  D^ilrtlMria,  Tetajvu*  snd 
FertNSsis  (DTP,  UTtF,  DT)  Vacdae 
Materiab 


Prior  to  July  31, 1996,  all  combined 
diphtheria  and  tetanus  toxoids  and 
acellular  pertussis  vaccines  (DTaP)  were 
licensed  only  for  administration~as  the 
fourth  or  fifth  doses  of  the  DTP  series. 
On  that  date,  the  FDA  licensed  a  DTaP 
vaccine  for  administration  to  infants  as 
young  as  two  months  of  age  (i.e.,  to 
include  the  first  three  doses  of  the  DTP 
series).  Since  that  date,  the  FDA  has 
licensed  additional  DTaP  vaccines  to 
cover  all  five  doses.  Licensure  of  these 
vaccines  requires  revision  of  the  vaccine 
information  statement  entitled, 
"Diphtheria,  Tetantis.  and  Pertussis 
Vaccine:  What  you  need  to  know  before 
your  child  gets  the  vaccine." 

On  Septonber  13, 1996.  CDC 
published  a  notice  in  the  Federal 
Register  (61  FR  48597)  seeking  public 
comment  on  proposed  diphtheria, 
tetanus,  and  pertussis  vaccine 
information  materials  that  were  revised 
to  reflect  the  FDA  licoosure  of  acelhilar 
pertussis  vaccine  combined  with 
diphtheria  and  tetanus  toxoids  (DTaP) 
for  administration  to  infants  as  yoimg  as 
two  months  of  age.  (In  addition,  interim 
vaccine  information  materials 
pertaining  to  acellular  pertussis  vaccine 
combined  with  diphtheria  and  tetanus 
toxoids  (DTaP),^re  published  in  the 
Federal  Register  on  September  13, 1996, 
(61  FR  48596)  for  use  by  health  care 

firoviders  poiding  completion  of  this 
brmal  revision  process.) 

The  60-day  comment  period  ended  on 
November  12, 1996.  Comments  were 
submitted  by  a  few  individuals  and 
organizations  in  response  to  the 
September  13, 1996.  notice.  As  required 
by  the  statute,  CDC  has  also  consulted 
with  various  groups,  including  the 
Advisory  Commission  on  Childhood 
Vaccines,  Food  and  Drug 
Administration,  American  Academy  of 
Family  Practitioners,  American 
Academy  of  Pediatrics,  American 
College  of  Osteopathic  Pediatricians. 
American  Nurses  Association. 
Association  of  Maternal  and  Child 
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Health  Progratns,  Association  of  State 
and  Territorial  Health  Officials.  Council 
of  State  and  Territorial  Epidemiologists, 
Dissatisfied  Parents  Together, 
Immunization  Education  and  Action 
Committee:  Hbalthy  Mothers/Healthy 
Babies  Coalition,  National  Association 
of  County  Health  Officials.  National 
Association  bf  Hispanic  Nurses, 
National  Black  Nurses'  Association. 
National  Coalition  of  Hispanic  Health 
and  Human  Services  Oiganizations 
(COSSMHO).  National  Council  of  U 
Raza,  National  Medical  Association,  and 
Ohio  Parents  for  Vaccine  Safety. 
Comments  from  the  consultants,  along 
with  the  comments  submitted  in 
response  to  the  Federal  Register  notice, 
were  fully  cotsidered  in  revising  the 
vaccine  infonnation  materials. 

Following  consultation  and  review  of 
comments  subtnitted.  revised 
diphtheria,  tetanus,  and  pertussis  (DTP, 
DTaP,  DT)  vaccine  information 
materials  that  comply  with  the 
provisions  of  the  National  Childhood 
Vaccine  InjuryAct  have  been  finalized 
and  are  contaiited  in  this  notice.  They 
are  entitled  "Diphtheria,  Tetanus,  and 
Pertussis  Vaccines:  What  You  Need  to 
Know." 


Iiutructioiis  4r  Use  of  Vaccine 
Informatioa  Materials  (Vaccine 
Information  Statements) 

Required  Use 

As  required  ynder  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C 
300aa-26),  all  health  care  providers  in 
the  United  States  who  administer  any 
vaccine  contaihdng  diphtheria,  tetanus, 
pertussis,  measles,  mumps,  rubella,  or 
polio  vaccine  shall,  prior  to 
administrationj  of  each  dose  of  the 
vaccine,  provide  a  copy  of  the  relevant 
vaccine  infonnation  materials  that  have 
been  produced  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC): 

(a)  To  the  pa^-ent  or  legal 
representative  (rfany  child  to  whom  the 
provider  intends  to  administer  such 
vaccine,  and     I  j 

(b)  To  any  acblt  to  whom  the  provider 
intends  to  administer  such  vaccine. 

The  material^  ishall  be  supplemented 
with  visual  pre^ntations  or  oral 
explanations,  iiii; appropriate  cases. 

"Legal  represj^tative"  is  defined  as  a 
parent  or  other  Shdividual  who  is 
qualified  under  State  law  to  consent  to 
the  immunization  of  a  minor. 

Additioncd  Rec6  nmended  Use  of 
Materials 

Health  care  providers  may  also  want 
to  give  parents  copies  of  all  vaccine 
information  materials  prior  to  the  first 


visit  for  immunization,  such  as  at  the 
first  well  baby  visit. 

Use  of  Revised  Dq>htheria,  Tetanus, 
and  Pertussis  (DTP/DTaP/DT)  Vaccine 
Information  Materials 

Beginning  as  soon  as  practicable  after 
January  9. 1998,  health  care  providers 
shall  distribute  copies  of  the  August  15, 
1997.  version  of  the  diphtheria,  tetanus, 
and  pertussis  (DTP/DTaP/DT)  vaccine 
information  materials  to  replace  the 
June  10, 1994.  version  or  the  September 
13, 1996,  interim  version  of  the 
diphtheria,  tetanus,  and  pertussis 
materials. 

Use  of  Revised  Polio  Vaccine 
Information  Materials 

Beginning  as  soon  as  practicable  after 
February  6. 1997,  health  care  providers 
shall  distribute  copies  of  the  February  6, 
1997.  version  of  the  poho  vaccine 
information  materials  to  replace  the 
June  10. 1994,  version  of  the  polio 
materials. 

Current  Editions  of  Vaccine  Infonnation 
Materials  for  Other  Covered  Vaccines 

The  Jime  10, 1994,  version  of  the 
following  vaccine  information  materials 
shall  be  distributed  prior  to 
administration  of  the  vaccines  (whether 
combined  or  single  antigen  vaccines  are 
used):  measles,  mumps,  and  rubella 
(MMR)  vaccine  information  materials, 
and  tetanus,  diphtheria  (Td)  vaccine 
infonnation  materials. 

Recordkeeping 

Health  care  providers  shall  make  a 
notation  in  each  patient's  permanent 
medical  record  at  the  time  vaccine 
information  materials  are  provided 
indicating  the  edition  (date  of 
publication)  of  the  materials  distributed 
and  the  date  these  materials  were 
provided.  This  recordkeeping 
requirement  supplements  the 
requirement  of  42  U.S.C.  300aa-25  that 
all  health  care  providers  administering 
these  vaccines  must  record  in  the 
patient's  permanent  medical  record  (or 
in  a  permanent  office  log)  the  name, 
address,  and  title  of  the  individual  who 
administers  the  vaccine,  the  date  of 
administration,  and  the  vaccine 
manufacturer  and  lot  nimiber  of  the 
vaccine  used. 

Applicability  of  State  Law 

Health  care  providers  should  consult 
their  legal  counsel  to  determine 
additional  State  requirements  pertaining 
to  immunization.  The  Federal 
requirement  to  provide  the  vaccine 
information  materials  supplements  any 
applicable  State  law. 


Availability  of  Copies 

Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 
Copies  are  available  in  English  and  in 
other  languages. 

Dated:  January  9, 1998. 

***** 

List  of  Contact  Telephone  Numbers  for 
Copies  of  Vaccine  Information 
Materials 

Single  camera-ready  copies  of  the 
vaccine  infonnation  materials  are 
available  by  calling  the  telephone 
number  listed  below  for  your  location: 
Alabama  (334)  242-5023 

Alaska  (907)  561-4406 

American  Samoa  011-684-633-4606 

Arizona  (602) 230-5845 

Arkansas  (501)  661-2723 

California  (510)  540-2065 

Chicago  (312)  746-5380 

Colorado  (303)  692-2669 

Connecticut  (860)  509-7929 

Delaware  (302)  739-4746 

Detroit  (313)  876-4606 

Florida  (904) 487-2755 

Georgia  (404)  65  7-3 1 58 

Guam  011-671-734-7135 

Hawaii  (808)  973-9678 

Houston  (713)  794-9267 

Idaho  (208) 334-5942 

Illinois  (217)  785-1455 

Indian  Health  Service  (505)  248-4226 

Indiana  (317)  233-7010 

Iowa  (515)  281-4917 

Kansas  (913)  296-5593 

Kentucky  (502)  564-4478 

Los  Angeles  (213)  580-9800 

Louisiana  (504)  483-1900 

Maine  (207)  287-3746 

Mariana  Islands  011-670-234-8950, 
X2001 

Marshall  Islands  011-692-625-3480 

Maryland  (410)  767-6679 

Massachusetts  (617)  983-6807 

Michigan  (517)  335-8159 

Micronesia  011-691-320-2619 

Minnesota  (612)  623-5237 
Mississippi  (601)  960-7751 
Missouri  (573)  751-6133 
Montana  (406)  444-0065 
Nebraska  (402)  471-2937 
Nevada (702) 687-4800 
New  Jersey  (609)  588-7520 
New  York  Ciiy  (212)  676-2339 
New  Hampshire  (603)  271-4485 
New  Mexico  (505)  827-2369 
New  York  State  (518)  473-4437 
North  Carolina  (919)  733-7752 
North  Dakota  (701)  328-2378 
Ohio  (614) 466-4643 
Oklahoma  (405)  271-4073 
Oregon  (503)  731-4020 
Palau  011-160-680-1757 
Pennsylvania  (717)  787-5681 
Philadelphia  (215)  685-6749 
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Puerto  Rico  (787)  274-5612 

Rhode  Island  (401)  277-1185,  ext.  188 

San  Antonio  (210)  207-8794 

South  Carolina  (803)  737-4160 

South  Dakota  (605)  773-3737 

Tennessee  (615)  741-7343 

Texas (512)  458-7284 

Utah  (801)  538-9450 

Vermont  (802)  863-7638 

Virgin  Islands  (809)  776-8311,  ext.  2148 

Virginia  (804)  786-6246  or  6247 

Washington,  DC  (202)  576-7130 

Washington  (360)  753-3495 

West  Virginia  (304)  558-2188 

Wisconsin  (608)  266-1339 

Wyoming  (307)  777-7952 

Diphtheria,  Tetanus,  &  Pertussis 
Vaccines;  What  You  Need  to  Know 

1.  Why  get  vaccinated? 

EHphtheria,  pertussis  and  tetanus  are 
serious  diseases. 

Diphtheria 

•  Diphtheria  causes  a  thick  covering 
in  the  back  of  the  throat. 

•  It  can  lead  to  breathing  problems, 
paralysis,  heart  failure,  and  even  death. 

Tetanus  (Lockjavtr) 

•  Tetanus  causes  painful  tightening  of 
the  muscles,  usually  all  over  the  body. 

•  It  can  lead  to  "locking"  of  the  jaw 
so  the  person  cannot  open  his  mouth  or 
swallow.  Tetanus  can  lead  to  death. 

Pertussis  (Whooping  Cough) 

•  Pertussis  causes  coughing  spells  so 
bad  that  it  is  hard  for  infants  to  eat, 
drink,  or  breathe.  These  can  last  for 
weeks. 

•  It  can  lead  to  pneumonia,  seizures 
(jerking  and  staring  spells),  brain 
damage,  and  death. 

Diphtheria,  tetanus,  and  pertussis 
vaccines  prevent  these  diseases. 

Most  children  who  get  all  their  shots 
will  be  protected  during  childhood. 

Many  more  children  would  get  these 
diseases  if  we  stopped  vaccinating. 

2.  Diphtheria,  Tetanus,  and  Pertussis 
Vaccines 

DTP  Vaccine 

•  Protects  against  diphtheria,  tetanus, 
and  pertussis. 

•  Used  for  many  years. 

DTaP  Vaccine 

•  Protects  against  diphtheria,  tetanus, 
and  pertussis. 

•  Newer  than  DTP. 


The  Centers  for  Disease  Control  and 
Prevention  (CDC)  recommends  DTaP 
over  DTP.  TTiis  is  because  DTaP  is  less 
likely  to  cause  reactions  than  DTP. 

Related  Vaccines 

•  Combinations:  To  reduce  the 
number  of  shots  a  child  must  get,  DTP 
or  DTaP  may  be  available  in 
combination  with  other  vaccines. 

•  DT  protects  against  diphtheria  and 
tetanus,  but  not  pertussis.  It  only  is 
recommended  for  children  who  should 
not  get  pertussis  vaccine. 

3.  What  Are  the  Risks  From  These 
Vaccines? 

•  As  with  any  medicine,  vaccines 
carry  a  small  risk  of  serious  harm,  such 
as  a  severe  allergic  reaction  or  even 
death. 

•  If  there  are  reactions,  they  usually 
start  within  3  days  and  don't  last  long. 

•  Most  people  have  no  serious 
reactions  from  these  vaccines. 

Possible  Reactions  to  These  Vaccines 

Mild  Reactions  (common). 

•  Sore  arm  or  leg. 

•  Fever. 

•  Fussy. 

•  Less  appetite. 

•  Tired. 

•  Vomiting. 

Mild  reactions  are  much  less  likely 
after  DTaP  than  after  DTP.  Moderate  to 
Serious  Reactions  (uncommon) 

Moderate  to  serious  reactions  have 
been  uncommon  with  DTP  vaccine: 

•  Non-stop  crying  (3  hours  or  more) — 
100  of  every  10,000  doses. 

•  Fever  of  105°  or  higher — 30  of  every 
10,000  doses. 

•  Seizure  (jerking  or  staring) — 6  of 
every  10,000  doses. 

•  Child  becomes  limp,  pale,  less 
alert — 6  of  every  10,000  doses. 

With  DTaP  vaccine,  these  reactions 
are  much  less  likely  to  happen. 

Severe  Reactions  (very  rare). 

There  are  two  kinds  of  serious 
reactions: 

•  Severe  allergic  reaction  (breathing 
difficulty,  shock). 

•  Severe  brain  reaction  (long  seizure, 
coma  or  lowered  consciousness). 

Is  there  lasting  damage? 

•  Experts  disagree  on  whether 
pertussis  vaccines  cause  lasting  brain 
damage. 

•  If  they  do,  it  is  very  rare. 

Most  experts  believe  serious  reactions 
will  be  more  rare  after  DTaP  than  after 
DTP. 


4.  When  Should  my  Child  get 
Vaccinated? 

Most  children  should  get  a  dose  at 
these  ages:  2  Months,  4  Months,  6 
Months,  12-18  Months,  4-6  Years. 

At  11-12  years  of  age  and  every  10 
years  after  that  you  should  get  a  booster  . 
to  prevent  diphtheria  and  tetanus. 

5.  What  Can  Be  Done  To  Reduce 
Possible  Fever  and  Pain  After  This 
Vaccine? 

Give  your  child  an  aspirin-free  pain 
reliever  for  24  hours  after  the  shot. 

This  is  important  if  your  child  has 
had  a  seizure  or  has  a  parent,  brother, 
or  sister  who  has  hA  a  seiziue. 

6.  Some  Children  Should  Not  get  These 
Vaccines  or  Should  Wait 

Tell  your  doctor  or  nurse  if  your 
child: 

•  Ever  had  a  moderate  or  serious 
problem  after  getting  vaccinated. 

•  Ever  had  a  seizure. 

•  Has  a  parent,  brother,  or  sister  who 
has  had  a  seizure. 

•  Has  a  brain  problem  that  is  getting 
worse. 

•  Now  has  a  moderate  or  severe 
illness. 

Your  doctor  or  nurse  has  information 
on  what  to  do  in  this  case  (for  example, 
give  one  of  these  vaccines,  wait,  give 
medicine  to  prevent  fever). 

7.  What  if  There  Is  a  Moderate  to  Severe 
Reaction? 

What  should  I  look  for? 

•  Any  imusual  conditions,  such  as 
those  in  item  3. 

What  should  I  do? 

•  Call  a  doctor  or  get  the  child  to  a 
doctor  right  away. 

•  Tell  yoiu  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  ftle  a  Vaccine  Adverse 
Event  Report  (VAERS)  form,  or  call 
VAERS  yourself  at:  1-800-822-7967. 

8.  The  National  Vaccine  Injury 
Compensation  Program 

The  National  Vaccine  Injury 
Compensation  Program  is  a  Federal 
program  that  helps  pay  for  the  care  of 
those  seriously  injured  by  vaccines. 

For  details,  call  1-800-338-2382  or 
visit  the  program's  website  at  http:// 
www.hrsa.dhhs.gov/bhpr/vicp/new.htm 
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9.  How  Can  fleam  More? 

•  Ask  yoi<r  doctor  or  nurse.  They  can 
give  you  the  taccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department.  They  can  give  you  the 
Parents  Guid^  to  Childhood 
Immunizatiaii  or  other  information. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
Call  l-eoO-^^2-2522  (English) 

■  or  Ji 

Call  1-800-M2-O233  (Spanish) 

Visit  the  CDC  website  at  http:// 

www.cdc.gov/nip. 

DTP/DTaP/t)T  (8/15/97).  Vaccine 
Information  Statement,  42  U.S.C. 
§300aa-26. 

Dated:  Januajty  5. 1998. 
Arthur  C.  Jackwn. 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CD^l 
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RULES  QOmQ  MTO 
EFFECT  JANUARY  9. 
1906 


AOmcULTURE 
OEPARTMeNT 


JANU, 
TURE 


I 

Mexican  border  mguMons; 
CFR  part  remoMed; 
put)lished  12-10-97 

BIVmONMENTAL 
PROTECTION  AOENCY 

Air  quality  implerrtentalion 
plans;  approval  and 
promulgation;  WBrious 
States: 

Ohio;  published  8-12-97 
Air  quality  plannkig  puiposes; 
designation  of  areas: 

CaMomia;  pubNshed  12-10- 
97 

Pesticides;  toieraiK^es  in  food, 
animal  feeds,  and  raw 
agricultural  oomnodities: 
Bifenthrin;  puMiahed  1-9-96 

Fenoxaprop-ellnrI:  published 
1-9-98  ij 

Thiodicarfo 

Correction;  published  1-9- 
98  I 

EQUAL  EMPLOviyiENT 
OPPORTUNITY  CDIMMI8SK>N 

Freedom  of  Information  Act; 
implementation; 

Regional  AttorrMy;  published 
1-9-98  j 

FEDERAL 
COMMUtMCATICI^ 

Common  carrier  services: 

Telecommunications  Act  of 
1996;  imptementation— 

Universal  service  policy; 
support  maqhanisms; 
published  12-10-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Fiiunclng 
Adminiatration 

Medicare:  1 1 

End  stage  renal  disease- 
Optional  prospectively 
determined  payment 
rates  for  sMMed  nursing 
facilities;  published  1-9- 
98 

Physicians'  refefnals; 
advisory  opinions; 
published  1-9^98 


H0U8INQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgagee's 
original  appiDval 


published  12-10-97 
INTERIOR  OEPARTMENT 


Oflloa 

Permanent  program  pmi 

abandoned  mine  land 

reclamation  plan 

submissions: 

Mississippi:  published  1-9-96 
JUSTICE  DEPARTMENT 


North  American  Free  Trade  ' 
Agreement  (NAFTA): 
Temporary  entry  of  business 
persons;  fadHtation: 
published  1-9^ 
JUSTICE  DEPARTMENT 
Priaona  Bwaau 
Inmate  control,  custody,  care, 
etc.: 

Correspondence  of  inmates; 
restricted  special  mai 
procedures;  published  12- 
10-97 
Correspondence  of  pretrial 
inmates;  general  mail 
procedures;  published  12- 
10-97t 

RULES  GOING  INTO 
EFFECT  JANUARY  10, 
1990 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AttnoapharIc  Adminiatration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Scallop;  published  12-31- 
971 

RULES  GOINQ  INTO 
EFFECT  JANUARY  11, 
1996 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 

Ainworthiness  directives: 
Raytheon;  published  12-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in  California; 


comments  due  by  1-12-98: 
pubished  11-13-97 

COMMERCE  OEPARTMENT 
National  Oceanic  and 


Fishery  oonservalfon  and 
management 
Alaska:  fisheries  of 
Exdusnw  Economic 
Zone- 
Bering  Sea  and  AleuHan 
Islands  and  Gulf  of 
Alaska  grounddsh; 
comments  due  by  1-12- 
98;  pubHshed  11-12-97 
Bering  Sea  and  Aleutian 
laiands  groundfish: 
comments  due  by  1-14- 
98:  published  12-15-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
oorrectfon;  comments 
due  by  1-14-98; 
published  12-23-97 
GuN  of  Alaska  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Pacifk:  haKbut;  comments 
due  by  1-14-98; 
published  12-15-97 
West  States  and  Western 
Pacifk;  fisheries— 
Northern  anchovy; 
comments  due  by  1-16- 
98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizatmns— 
Take  reductfon  plan  and 
emergency  reguterttons; 
hearings;  comments 
due  by  1-14-96; 
published  12-12-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
sendees  (CHAMPUS):  - 
TRICARE  program; 
reimbursement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

North  Dakota;  comments 
due  by  1-14-98;  published 
12-15-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
1-16-98;  published  12-17- 
97 

Cotorado;  coaectkxi; 

comments  due  by  1-16- 

98;  published  12-17-97 
Montana;  comments  due  by 

1-14-98;  published  12-15- 

97 


Texas;  comments  due  by  l- 
16-98;  published  12-17-97 
FEDERAL 
COMMUNICATIONS 


Radfo  stations;  table  of 
assignments: 

Alabama  et  al.;  comments 
due  by  1-12-98;  published 
12-2-97 
Televisfon  broadcasting: 
CaUe  televisfon  systems— 
Inekle  wiring;  comments 
due  by  1-13-98; 
pubWied  11-14-97 
FEDERAL  HOUSMQ 
FMANOE  BOARD 
Federal  home  toan  bank 
system: 

Federal  Home  Lom  Bm* 
bylaws;  approval  authority; 
comments  due  by  1-12- 
98;  pubished  12-11-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Reguiatfon  D): 
Weekly  reporters 
requirements;  move  to 
lagged  resan« 
maintenance  system; 
comments  due  by  1-12- 
98;  published  11-12-97 
INTERIOR  DEPARTMBIT 
FMi  and  WUdlHe  Sarvtoa 
Endangered  and  threatened 
species: 

Gray  Wolf;  comments  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 
Naflonai  Park  Servtoe 

Special  regulatfons: 
Delaware  Water  Gap 
National  Recreation  Area; 
designation  of  bicycle 
routes:  comments  due  by 
1-12-98;  published  11-13- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforoamant  OfRca 

Permanent  program  and 

atnrxtoned  mine  land 

reclamation  plan 

submissfons: 

OMalioma;  comments  due 
by  1-14-98;  published  12- 
15-97 
Surface  coal  mining  and 

reclamation  operations: 

Ownership  and  control, 
permit  applicatfon  process, 
and  improvidently  issued 
permits;  comments  due  by 
1-16-98;  published  11-26- 
97 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Adminiatration 

Program  polfoy  letters: 
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Oocuprtonal  Mnasses  of 
miners,  jndudkig  retired 
or  inactive  miners; 
reporting  requirements; 
oommerrts  due  by  1-12- 
96;  pub«shed  11-12-97 

NATIONAL  CflEOrr  UMON 
AOMMMTRATION 

Freedom  of  Informelion  Act 
and  Priva^  Act; 
mplenieiiialion;  comments 
due  by  1-12-9t:  pubij>ied 
11-13^ 

MlfcRMJn  DEPAIVTMENT 


Iftdtan  Gaming  Regutatory  Act: 

Indhn  gaming  operations; 
unnuaf  fees;  cemments 
due  by  1-15^  publisfied 
12-16-97 

NUCUEAM  NEQULATOflY 


Produdien  and  utiKzalion 
facflties;  domestic  licensing: 

Nuclear  power  plants 

Nuclear  power  readors; 
permanent  shutdown 
financial  protection 
fsruiirementi,  comments 
due  by  1-13-96; 
pubished  10-30-97 
RulemsWng  petitions: 
Ciane,  Peler  Q.;  comments 

due  by  1-16-96;  pubislted 

12-17-97 

TfMmpoirrATiON 


TRANSPORTATION 
.a^ARTMENT 
Federal  Aviation 
Admlnlatratlon 
Airworttwtess  directives: 
Airbus;  comments  due  by  1- 

12-96;  publislwd  12-11-97 
Dassault;  comments  due  by 

1-12-96;  published  12-11- 

97 

Oomier;  comments  due  by 
1-12-96;  publtshed  12-11- 
97 

IMcOorwMi  DouglBs; 
comments  due  by  1-16- 
98;  published  11-17-97 

Saab;  comments  due  by  1- 
12-96;  puWisbed  12-11-97 
CiMS  E  airspaoe;  comments 

due  by  1-12-96;  pubiahed 

12-10-97 

TREASURY  DEMRTMENT 


Customs  relations  with 
Canada  and  Meadoa 
Designatton  of  land  border 

certain  conveyances; 
comments  due  by  1-16- 
96;  puMbhed  11-17-97 
Trademaifcs,  trade  names,  and 

copyrights: 

Antioounterfeiting  Consumer 
Protection  Act;  dtaposiiion 
of  merchandtoe  bearing 
oourrterfeit  American 
trademarks;  dvM  penaKee; 
comments  due  by  1-16- 
96;  published  11-17-97 

TREASURY  DEPARfTMENT 
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Ports  and  waterways  safety: 

Vessels  bourtd  for  ports  and 
-      places;  Intemational  sstfety 
management  code 
verittealion  status; 
comments  due  by  1-12- 
96;  pubished  12-11-97 


Procedure  and  administration: 
Internal  revenue  law 
violatiorts;  rowaidg  for 
nformstion;  cross 
refererKe,  comments  due 
by  1-12-96;  published  10- 
14-97 


TREASURY  OEPARTMENT 

Currency  and  foreign 
transactions:  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation  ' 
Exemptions  from  currency 
transactkns  reporting; 
comments  du«  by  1-16- 
96;  pubished  11-26-97 

LIST  Oir  mJMJC  LAWS 

The  List  of  Pubic  Laws  for 
the  lOSIh  Congress,  First 
Session,  has  bttn  cornpleletl- 
K  wM  resume  «4ten  bis  are 
enacted  into  Pubic  Law 
during  ifw  second  session  d 
■le  luon  uongress,  wrscn 
convenes  on  January  27, 
1 


A  Cumulaive  List  of 
Pubic  Laws  was  pubiahed 
Bio  rvOBrai  JW^OTr  Off 
December  31,  1907. 


f^on) 


PENS  is  a  tree  electronic  mai 
(Militicalion  service  tor  rtewty 
enacted  puUtc  laws.  To 
SMjocnoe,  serta  c-mai  la 
USTPfl009Er&FED.Q0V 
with  the  message: 
SUBSCRIBE  PUOAW&t 
nRSmAME  LASTNMtE 

Nala:  This  service  is  strictly 
for  E-mal»notilcalian  of  new 
pubic  laws  onty.  The  text  of 
laws  is  rtot  avaiataie  tlireugh 
tfiis  service.  We  cannot 
respond  to  spedic  inquiries 
sent  to  this  addrs 
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INFollMA 
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^TlON  ABOUT  THE  aUPERINTENDEIIT  OF  DOCUiy^^ 


^    '^•3*^y«*"'«'»^  •»•««•»«««?•  food  Ihliifcoii^ 
pncc»  4W  Ihe  Oovcnimcnt  Printing  Office  maih  c«A  $ub«« 
teun  wfc^  ycm  wm  get  your  renewal  notice  by  checking  the  number  tl^ 


the  top 


of  your  label  05  jftoHvi  iniftu  exoiiyrfe: 


;APR    afITH212J 

JJOHN  IMITH 

j  212  MON  STREET 

:  FOKBStiyiLLB  MD  20747 


A  renewal  notice  wiII4ie 
sent  approxinuitely  90  days 
bdbic  the  shmm  date 
••••••••••/  •••••••• 

DEC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shotm  date. 


••••••••••••••• 


tAFRDO     SMITH212J    '  DBC97RI 

:J0HN  SMITH 

;  212  MHIN  STREET 

:  P0RES1VILLE  MD  20747 


••••••••••••••••••• 


To  be  sure  tiiat  your  aervicc  continues  witiKwt  interniption.  please  return  yoor  renewal  notia 

If  your  sttbacription  servk»  u  discontinued,  simply  send  your  mailing  iabd  from  any  issue  to  ^ 

SuperinlBndem  of  IXwuments.  Wuhington.  IX:  20402-W72  widi  d»e  proper  remittance.  Your  ae^ 
will  be  reinstated. 


TbchuieyowaddraK  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi  your  new  address  to  tiie 
Supcrinkwtait  of  Documents.  Attn:  Chief.  MaU  List  Bnmch.  Mail  Stop:  SSOM.  Washington. 

lb  toquhe  about  your  wbwjiptioaienfke;  Please  SEND  YOUR  MAEJNG  LABEL,  along  widi 

your  coQtspondenoe.  to  die  Superiniendent  of  Documents.  Attn:  OiieC.  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

Iborderaaewsobicriptioa:  Please  use  die  order  focm  provided  below. 


SupoftmandantolDocumanlsSubacflpdonOidirFomi     Chargt  your  order. 

It'BEaayl 

nieaseertarmvaiMcinikin*  «.««-«.  F"  your  orders  (292)  512-2250 

(waseenrarnrvaicscnptnnsasfolcws:  Phone  your  orders  (202)  512-1800 
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DYES, 

4 

.  "~  «!  r^p'?'!;!' '°  ^'^^  ^•??*'  ^^"''  '"""^'"9the  daily  Federal  Register,  monthly  Index  and  List 
'  OrCFR  Sections  AffATtoH  M  CAt   at  ccn-7 i ' 


Of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year 

s(jt)scriptionstoF«lonillUglator,da/7Kon/K(FRDO).at$555eachperyear. 

For  privacy;  check  box  below: 

□  Do  not  make  my  name  avalable  to  othernrwilers 
Check  method  or  paymenl: 


»  I  jaunpiiuns  ic 

The  total  cost  Jf  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  lnter|^ational  customers  please  add  25%. 


Company  or 
Addttionaladd^attmtionlno 


(PIMM  typ*  or  prM) 


StTMl  adoNMi 
City.  Stiio.  apji^ 
D«rtim«phoh4ikiudingafMoodr 
rordJ^iumbtr 


Q  Cheek  payat)le  to  Superintendent  of  Documents 
□QPO  Deposit  Account  |  j  |  |  |  |  n-fl 
□VISA  QMasterCard  LLLJJ(Mpir«iond«.» 
I   I   I   I    I   I   I    I    I   I   I    I.I    I   I    I   I   I    'Tl 

Thank  you  for  your  ofdert 


PurchMt( 


foplioni« 


Authorbino  aignalur* 

MalTtt  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  WS 1 5250-7054 


im 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, ' 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcennents  of  newly  enacted  laws  or  access  the  online  database  at  http://wv\w. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YlliiS,  enter  my  subscription(s)  as  follows: 


Omar  PiocaaMng  Code 

*6216 


Charge  your  order. 
It'»  Eaeyl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $, International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  t>pc  or  print) 


(Additional  address/attention  line) 


(Street  adtbess) 


(City,  Stale.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  wtvmkt  your 


YES  NO 


Please  Clioose  Method  of  Payment:  . 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I I   VISA  or  MasterCard  Account 


-D 


1                           1                   II 

1             1                                                     1  hank  you  for 

1                   1    ,,          (Credit  cani  expiration  riat«>)                       ^             ,      . 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subecribers  the  foHowing  day  via  first 
dase  mail.  As  part  of  a  microfiche 
FiBderad  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Hdeni  Register  Index  are 
mailed  monthly. 

Code  of  FMleral  Regulatioiis 

The  Cods  of  f>Sdwal  RsguMions, 
oompiWng  appraximalaly  aoo  voiumos 
and  ravis«l  at  Isast  once  •  ystf  on  a 
ynsrty  basis.  Is  puMlshsd  in  24x 
micioflcha  formpt  snd  tha  currant 
year^  vohsnas  era  maHsd  to 


Mfen^clMi  jSubscriptioii  Prices: 

Aderal  Register: 

One  yean  $230.00 
Six  months:  $110.00 

Code  of  Fsderal  Regulatioiis: 

Cument  year  as  issued):  $247.00 


541d 


Superintendent  of  Documents  Subscription  Order  Form 


□   Yi!S,«  I  ter  the  foOowing  indicated  subscriptioiis  in  24x 
I  Fcflral  Register  (MFFR) 


microfiche  fonnat: 


Charge  your  order. 

IfaEaayl 

Fax  your  orders  (2«2)  512-2250 

Phone  your  orders  (202)  512-1800 


□  One  year  at  $220  each        □  Six  months  at  $110 
CodJB  of  Fedcsvl  Regulatioiis  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  bf  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subiect  to 
Change.  Internhtional  customers  please  add  25% 


Pot 


□  Do  not  make  my  lunie  avaikl)le  to  odwr  mailea 


(Cooipuy  or  penooal  name) 


(PteMe  type  or  print) 


(AdditxMul  addiMi/attention  line) 


(Stnetaddrm) 


a  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       1111111"!  -  Q 

□  VISA  □  MasterCard  LLLU  (eipiratioo) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  M 


(aty.Stete,Zipc^) 


(Autiiorizing  signature) 


tm 


(Daytime  piwne  istiudins  area  code) 


(PuidiaK  order  no) 


Tkamk  yarn  for  yomr  order! 

Mail  to:    Superintendent  <A  Documents 

PC.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and     * 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ~ 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


(Rev.  409) 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


UMI 


Would  you  liko 
to  know... 

if  any  chaliges  have  been  made  to  the 
Code  of  Fjsderal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFfk  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  driCFR  SMtkNM  Aftecttd 

The  LSA  (List  Of  CFR  Sections  Affected) 
is  designed  to  leed  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  |put)lished  in  the  Federal  Register. 
The  LSA  is  Issued  monthly  in  cumulative  fonn. 
Entries  Indkarte  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  ReglSlsr  Index 

The  indMc  covering  the  contents  of  the 
daily  Federal  Register,  Is  Issued  monthly  in 
cumulafve  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agendea  Significant  subjects  are  carried 
as  crossirsfarences. 
$25  per  year. 


A  finding  $kI  is  included  in  each  publication  which  hsts 
Federal  Acgtster  page  numbers  with  the  dale  o/  publicatipn 
m  the  fed&al  Regisler 


uraBrnDOMMng 
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D  YES, 


QddK 


Superintendent  of  Documents  Subscription  Order  Form 


inter  the  following  indicated  subscriptions  for  one  ye^r 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ 


.  . .  Price  includes 

regular  domestic  postage  and  handling  and  is  subjea  to 
diange.  International  customers  please  add  25%. 


(Company  or  pmoiud  name) 
(Additioaal  ad4i|ess/attention  line) 
(Street  addr^ 


(Please  type  or  print) 


For  privac]^  ckeck  boi  balaw: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  ■wthod  of  payiMHt: 

a  Oieck  payable  to  Stqierintendent  of  Documents 

a  GPO  Deposit  Account        [^ 

□  VISA  □  MasterCard  I    I    I 


-a 


(expiration) 


I  I  M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-n 


(aty.Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  na) 


(Authnrizing  signature)  ^/gj 

Thamk  you  for  your  order! 

Mail  to:    Siq^erintendent  <rf  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 


V^^    • 


Documents 


WtMj( 

Presidential 
Documents 


Munky,  imumty  U.  IVST 


I'atr'l-M* 


This  uniqus  aeivioe  provides  up-tOKJale 
MoniMrtion  on  PrasidsnIisI  poiciss 
■nd  snnounosfnonlB.  It  contsins  the 
im  taKt  of  the  Praaidenf  8  puMc 
speeches,  stMsmenls,  fnomwQew  to 
Congrass,  neivs  confsfences,  snd  other 
Proeiiientlal  mstoriiJB  roloeiod  by  the 
WhMe  House. 


The  Weekly  Compiiaiion  carries  a 
MoTKJay  dateMne  arid  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  Presklertt,  nominatkMis  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  ottier  Presklential  activities  and 
White  House  anrwuncements. 
Indexes  are  published  quarterly. 

Published  by  the  Offtee  of  the  Federal 
Register,  NatkNMri  Archives  and 
Records  Administration. 


OrIv  AtooMiin0  OodK 
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Superintendent  of  Documents  Subscription  Order  Form 


LJ  YES,  please  enter. 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


one  year  subscriptions  for  the  Weekly  CoaipflalioB  4^  rrfiMftisI 

Q  $80.00  Regular  Mail 


can  keep  t^>  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail 


(PD)soI 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change-  Intenuitional  customers  please  add  2S%. 


(Cdmpuiy  or  penoul  name) 


(FleaM  type  or  print) 


(Additioiial  addren/attention  Kne) 


(Street  addreas) 


(City,  State.  Zip  code) 


(Daytime  phoae  indiiding  area  code) 


(PurdMie  order  no.) 


Q  Do  not  make  my  name  availabie  to  other  mailers 


□  Chedc  payaUe  to  Supnintendent  ol  Documents 

□  GPO  Deposit  Account       f  I    I    I    I    I    H  -  D 
a  VISA  CI  MasterCard   I     I    I    I    Uemiratkm) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i"n 


(Authorizing  signature)  im 

Thamk  yomfor  yomr  order! 

Mail  to:    Superintoulent  oi  Documents 

P.O.  Box  3719S4.  Pittsburgh.  PA  1S2S0-7954 
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Bnefings  on  how  to  uae  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  die  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

0 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
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This  section  of  thi  FEDERAL  REGtSTER 
contains  regulatoiy  documents  having  general 
applicability  and  1^  effect,  most  of  wtiich 
are  Iceyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  t6  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Nstad  in  the  first  FEDERAL 
REGISTER  issue  pf  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  SafMy  anfl  inapoction  Sorvic* 

9CFRPart310 
[Docket  Na  97- 
RIN0683nAC40 

Pathogm  R«lik:|ion;  Hazard  Analysis 
and  Critical  Corttol  Point  (HACCP) 
Systems    Sample  CoHactiOfv- 
Technical  Amendments  and 
Convctions:  Diiiact  Final  Rule 

AOENCY:  Food  S^lety  and  Inspection 
Service,  USDA.    I 

ACTION:  Partial  vjihdrawal  of  direct 
final  rule.  I ' 


SUMMARY:  The  FcUxi  Safety  and 
Inspection  Servi^  (FSIS)  is 
withdrawing  theibart  of  a  direct  final 
rule  that  added  a  Salmonella 
performance  standard  for  fitesh  pork 
sausage  to  the  Federal  meat  inspection 
regulations.  FSIS  is  withdrawing  this 
regulatory  amendment  because  it 
received  an  adverse  written  comment 
within  the  scope  of  the  rulemaking  in 
response  to  the  d|iect  final  rule. 
Elsewhere  in  thisi  Issue  of  the  Federal 
Register,  FSIS  has  pubhshed  a  proposed 
rule  for  the  performance  standard. 
EFFECTIVE  DATE:  January  12, 1998. 
ADDRESSES:  Submit  an  original  and  two 
copies  of  written  qomments  to:  FSIS 
Docket  Clerk,  Docket  #97-080W,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Seipdce,  Room  102, 
Cotton  Annex,  30ia  12th  Street.  SW., 
Food  Safety  and  Ihspection  Service, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250-3700.  Reference 
material  cited  in  this  docket  will  be 
available  for  public  inspection  in  the 
FSIS  Docket  Room  from  8:30  a.m.  to 
4:30  p.m.,  Monday^through  Friday. 
FOR  FURTHER  irtf^ORMATION  CONTACT:  Ms. 
Patricia  Stolfa.  Assistant  Deputy 
Administrator,  Office  of  Policy.  Program 


Development  and  Evaluation,  (202) 
205-0699. 

SUPPLEMENTARY  MFORMATKM:  In  a  direct 
final  rule  published  in  the  Federal 
Register  on  November  14. 1997  (62  FR 
61007)  FSIS.  among  other  tMngs. 
notified  the  public  of  its  intent  to 
establish  a  Salmonella  performance 
standard  for  fnsh  pork  sausages  (9  CFR 
-    310.25(b)(1)),  FSIS  solicited  comments 
concerning  the  direct  final  rule  for  a  30- 
day  period  ending  Decend)er  15, 1997. 
FSIS  stated  that  the  efiisctive  date  of  the 
proposed  amendment  would  be  60  days 
afler  publication  of  the  direct  final  rule 
in  the  Federal  RegiBter,  unless  the 
Agency  received  adverse  written 
comments  or  a  notice  of  intent  to  submit 
adverse  comments  within  the  scope  of 
the  rulemaking  by  the  close  of  the 
comment  period.  FSIS  also  stated  that  if 
it  received  such  comments,  it  would 
publish  a  notice  in  the  Federal  Register 
withdrawing  the  direct  final  rule  before 
the  scheduled  effective  date  and  would 
publish  a  proposed  rule  for  public 
comment. 

FSIS  received  adverse  comments 
within  the  scope  of  the  rulemaking  from 
the  law  firm  of  McDermott,  Will  & 
Emery  representing  Jimmy  Dean  Foods, 
Inc.  and  Odom's  Tennessee  Pride 
Sausage,  Inc.  Therefore,  FSIS  is 
vtrithdrawing  the  9  CFR  310.25(b)(1) 
Salmonella  performance  standard 
regulatory  amendment  and  is  issuing  a 
proposed  rule  elsewhere  in  this  issue  of 
the  Federal  Register.  There  were  no 
adverse  cominents  received  regarding 
the  other  provisions  of  the  direct  final 
rule.  Therefore,  the  following  provisions 
will  become  effective  on  January  13. 
1997:  (1)  The  amendment  to  9  CFR 
§  381.94  allowing  poultry  samples  to  be 
taken  from  the  end  of  the  slaughter  line 
if  collecting  samples  from  the  end  of  the 
chilling  process  is  impracticable;  (2)  the 
amendment  to  9  CFR  §  381.94  allowing 
turkeys  to  be  sampled  by  sponging  the 
carcass  on  the  back  and  thigh;  and  (3) 
the  technical  correction  to  9  CFR  §  417.2 
to  refsrence  the  Poultry  Products 
Inspection  Act. 

For  the  reasons  set  forth  in  the 
preamble,  the  amendment  revising  table 
2  in  §  310.25(b)(1),  published  at  62  FR 
61008  (November  14, 1997),  is 
withdrawn. 


Done  at  Washington,  DC,  on  January  5 
1998.  ' 

TlunusJ.Biily, 

Administrator. 

(FR  Doc.  9a-575  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pari  39 

Pockrt  No.  97-NM.1l3nAD:  Amwidment 
30-10274;  AO  96-01-11] 

RIN2120nAAe4 

Ainworthiness  Directives;  Domier 
Model  32&-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  certain  electrical 
terminals  with  new  electrical  terminals. 
This  amendment  is  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loose  electrical 
connections  from  causing  an  increase  in 
electrical  resistance,  which  could  result 
in  overheating  at  the  electrical  terminals 
and  consequent  smoke/fire  in  the 
airplane  passenger  cabin. 
DATES:  Effective  February  17, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER.  DORNIER 
Lultfahrt  GmbH,  P.O.  Box  1103,  I>- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Noiman  B.  Martenson,  Manager. 


ITSt 
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International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  MFOfHMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Fed«';d  Register  on 
November  7, 1997  (62  FR  60188).  That 
action  proposed  to  require  replacement 
of  certain  electrical  terminals  with  new 
electrical  terminals. 

Cominents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  7  Model  328- 
100  series  airplanes  of  U.S.  registry  will 
be  afiiscted  by  this  AD,  that  it  will  take 
approximately  2  work  houts  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $840, 
or  $120  per  airplane. 

The  cost  impact  Hgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOHESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

W-Ol-ll  Docnien  Amendment  39-10274. 
Docket  97-44M-113-AD. 

Applicability.  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3015 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  imless 
accomplished  previously.  To  prevent  loose 
electrical  coimections  firom  causing  an 
increase  in  electrical  resistance,  which  could 
result  in  overheating  at  the  electrical 
terminals  and  consequent  smoke/fira  in  the 
airplane  passenger  cabin,  accompUsh  the 
following: 

(a)  Within  100  flight  hours  after  the 
effisctive  date  of  this  AD,  replace  the 
electrical  terminals  in  the  passenger  cabin 
with  new  electrical  terminals,  in  accordance 
with  Domier  Service  Bulletin  SB-32S-24- 
188,  dated  September  11, 1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  electrical  terminal 
having  part  number  001A903A8010002, 
001A903A8020002,  or  001A903A8030002  on 
any  airplane. 

(c)  An  alternative  ooathod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-24-188,  dated  September  11, 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHILX)  DORNIER.  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplanis  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-291, 
dated  November  7, 1996. 

(f)  This  amendment  becomes  effective  on 
February  17, 1998. 

Issued  in  Renton,  Washington,  on 
December  30, 1997. 
Dairall  M.  Pedenon, 
Acting  Managpr,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-209  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  ^F  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  97-»ilil-i27-nAD;  Amendment 
39-10276;  AD  97ft  1-02  R1] 


RIN  2120-AA64 


Airworthiness  Directives;  British 
Aerospace  (JetStream)  Model  4101 
Airplanes  I 

agency:  Federal  Wviation 
Administration,!  DOT. 
action:  Final  ru^^. 


SUMMARY:  This  aiiendment  revises  an 
existing  airwortMness  directive  (AD), 
applicable  to  certjain  British  Aerospace 
(Jetstream)  Mod^l  4101  airplanes,  that 
currently  requir^$  an  inspection  to 
determine  the  tl^ijckness  of  the 
intercostal  that  alitaches  the  third  crew 
member  seat  to  tile  floor  structure  in  the 
flight  compartment,  and  replacement,  if 
necessary.  That  ^fction  was  prompted  by 
a  report  from  th^  knanufacturer 
indicating  that  iif  iercostals  have  been 
installed  that  are  not  of  sufficient 
thickness  (and  consequent  strength)  to 
support  the  third  |crew  member  seat 
during  emergency  landing  dynamic 
conditions.  The  actions  specified  by  that 
AD  are  intended  [tjo  prevent  the  failure 
of  this  intercostal  jduring  an  emergency 
landing,  which  cpuld  consequently 
result  in  injury  to  the  flight  crew.  This 
amendment  revises  the  applicability  of 
the  existing  AD  hi  removing  several 
airplanes.  1 

DATES:  Effective  Ffebruary  17, 1998. 
The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Reg  Ister  as  of  February 
17,  1998.  I 

The  incorporati(m  by  reference  of 
Jetstream  Alert  Sft^ice  Bulletin  J41- 
A53-030,  dated  j|ihuary  19, 1396,  as 
listed  in  the  regulations,  was  approved 
previously  by  thetbirector  of  the  Federal 
Register  as  of  Julj  2,  1997  (62  FR  28795, 
May  28, 1997). 

ADDRESSES:  The  sjervice  information 
referenced  in  this  AD  may  be  obtained 
fit)m  AI(R)  Ameri  :3n  Support,  Inc., 
13850  Mclearen  Rdad,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (MA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  80O  North  Capitol 
Street,  NW.,  suite  |:;tOO,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  97-11-02.  amendment 
39-10031  (62  FR  28795,  May  28, 1997), 
which  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes,  was  published  in  the  Federal 
Register  on  October  14, 1997  (62  FR 
53272).  The  action  proposed  to  continue 
to  require  a  one-time  inspection  of  the 
intercostal  of  the  third  crew  member 
seat  to  the  floor  structure  in  the  flight 
compartment  to  determine  the  thickness 
of  this  part,  and  replacement  with  a  new 
intercostal  of  the  correct  thickness,  if 
necessary.  The  action  also  proposed  to 
limit  the  applicability  of  the  existing  AD 
by  removing  several  airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

Since  this  AD  merely  deletes 
airplanes  from  the  applicability  of  the 
existing  AD,  it  adds  no  additional  costs, 
and  requires  no  additional  work  to  be 
performed  by  affected  operators.  The 
current  costs  associated  with  this  AD 
are  reiterated  in  their  entirety  (as 
follows)  for  the  convenience  of  affected 
operators: 

The  FAA  estimates  that  14  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $840, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluaUon  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10031  (62  FR 
28795.  May  28. 1997),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10276.  to  read  as 
follows: 

97-11-02    Rl  British  Aerospace  Regional 
Aircraft  (Formerly  JetstreamAircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited|:  Amendment  39- 
10276.  Docket  97-NM-127-AD.  Revises 
AD  97-11-02.  Amendment  39-10031. 
Applicability:  letstream  Model  4101 
airplanes,  as  listed  in  Jetstream  Alert  Service 
Bulletin  J41-A53-O30.  Revision  2.  dated 
February  14.  1997;  certificated  in  any 
category. 
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Note  1:  This  AD  applies  to  each  airplane 
ideatifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  during  emergency 
landing  dynamic  conditions  of  the  intercostal 
that  attaches  the  third  crew  member  seat 
("third  crew  seat")  to  the  floor  structure  in 
the  flight  compartment,  which  could 
consequently  result  in  injury  to  the  flight 
crew,  accomplish  the  following: 

(a)  Within  30  days  after  July  2, 1997  ((he 
effective  date  of  AD  97-11-02,  amendment 
39-10031),  inspect  the  intercostal  in  the  floor 
structure  that  supports  the  third  crew  seat  in 
the  flight  compartment  to  determine  the 
thickness  of  this  part,  in  accordance  with 
Part  1  of  Jetstream  Alert  Service  Bulletin  J41- 
A53-030,  dated  January  19, 1996,  Revision  1, 
dated  August  8, 1996,  or  Revision  2,  dated 
February  14, 1997. 


(b)  If  the  thickness  of  the  intercostal  is 
0.064  inch,  no  further  action  is  required  by 
this  AD. 

(c)  If  the  thickness  of  the  intercostal  is 
0.048  inch,  accomplish  the  actions  specified 
in  either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  replace  the 
intercostal  with  a  new  part  manufactured 
from  material  having  the  correct  thickness,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-O30,  dated  January  19, 
1996,  Revision  1,  dated  August  8, 1996,  or 
Revision  2,  dated  February  14, 1997.  After 
replacement,  no  further  action  is  required  bv 
this  AD.  Or 

(2)  Prior  to  further  flight,  install  a  placard, 
in  accordance  with  Jetstream  Alert  Service 
Bulletin  )41-A53-030,  dated  January  19, 
1996,  Revision  1,  dated  August  8, 1996,  or 
Revision  2,  dated  February  14, 1997,  to 
prohibit  use  of  the  third  crew  seat  when  the 
total  weight  of  carry-on  items  stored  in  the 
forward  right  stowage  area  is  more  than  100 
pounds.  Within  6  months  after  installation  of 
the  placard,  replace  the  intercostal  with  a 
new  part  manufactured  from  material  having 
the  correct  thickness,  in  accordance  with  any 
of  the  service  bulletins.  After  installation  of 
the  new  intercostal,  the  placard  may  be 
removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the    . 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A53-030,  dated  January  19, 1996;  Jetstream 
Alert  Service  Bulletin  J41-A53-030,  Revision 
1,  dated  August  8, 1996;  and  Jetstream  Alert 
Service  Bulletin  J41-A53-030,  Revision  2, 
dated  February  14, 1997. 

(1)  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-A53- 
030,  Revision  1,  dated  August  8, 1996;  and 
Jetstream  Alert  Service  Bulletin  J41-A53- 
030,  Revision  2.  dated  February  14, 1997;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  These  Jetstream  alert 
service  bulletins  contain  the  following  list  of 
effective  p>ages: 


Service  bulletin  referenced  and  date 


Page  No. 


Revision  level 

shown  on 

page 


Date  shown  on  page 


J41-A53-030,  Revision  1,  August  8,  1996 

J41-A53-030.  Revisioo  2,  Febfuary  14,  1997 


1,3 
2.4-7 
1.3 
2.4-7 


1  

Original 

2 

Originat 


August  8, 1996. 
January  19,  1996. 
February  14. 1997. 
January  19,  1996. 


(2)  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-53- 
030,  dated  January  19, 1996,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  July  2, 1997 
(62  FR  28795,  May  28, 1997). 

(3)  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon.  Virginia  20171.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airpkne  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  00&-01-96. 

(g)  This  amendment  becomes  effective 
on  February  17, 1998. 


Issued  in  Renton,  Washington,  on 
December  30,  1997. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-208  Filed  1-9-98;  8:45  am] 

BILLING  CODE  4110-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-247-AD;  Antendment 
39-10282;  AD  9a-01-20] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A3 10  and  A300-600  series  airplanes. 
This  action  requires  a  one-time 
inspection  of  the  attachment  bolts  and 
washers  for  the  forward  cargo  container 
and  pallet  latches  in  the  aft  cargo 
compartment  to  determine  if  bolts  and 
washers  having  the  correct  part  numbers 
are  installed;  and  replacement  of  the 
bolts  and  washers  with  parts  having  the 
correct  part  numbers,  if  necessary.  This 
AD  also  requires  revising  the  Airplane 
Flight  Manual  and  certain  supplements 
to  specify  certain  cargo  loading 
procedures  that  must  be  used  imtil  the 
inspection  is  accomplished.  This 
amendment  is  proiflpted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  cargo  bom  shifting  in  flight,  and 
consequent  structural  damage  and 
reduced  controllability  of  the  airplane. 


UMI 
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DATES:  EffectivU  January  27, 1998. 

The  incorporation  by  reference  of 
certain  pubUceitions  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27. 
1998. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  11. 1908. 
ADDRESSES:  Sutinit  comments  in 
triplicate  to  th^  t'ederal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Ruleja  Docket  No.  96-NM- 
247-AD,  1601  ^nd  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
hidustrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  inforroaticU  may  be  examined  at 
the  FAA,  Transttort  Airplane 
Directorate,  160^  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martinson,  Manager, 
International  Biianch,  ANM-116.  FAA, 
Transport  AirpljaUe  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
suppi-aiENTARY  information:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  U  the  airworthiness 
authority  for  Fr^ce,  notified  the  FAA 
that  an  imsafe  cpbdition  may  exist  on 
certain  Airbus  Mbdel  A310  and  A300- 
600  series  airplanes.  The  DGAC  advises 
that  operators  h^ire  experienced 
difficulties  with!  jhe  installation  of  the 
latches  for  the  forward  cargo  containers 
and  pallets  in  the  aft  cargo 
compartment  Investigation  revealed 
that,  in  some  cas*s,  incorrect  part 
numbers  for  the  attachment  bolts  and 
washers  of  these  latches  had  been 
installed.  If  the  ^toper  attachment 
hardware  is  not  Uistalled,  the  forward 
cargo  container  m  pallet  latches  could 
detach  from  the  floor  when  subjected  to 
high  acceleration  forces  diuing  takeoff, 
landing,  and  flighft.  This  condition,  if 
not  corrected,  could  result  in  cargo 
shifting  in  flight,  and  consequent 
structiual  damaga  and  reduced 
controllability  of  ihe  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issiiW  All  Operator  Telex 
(AOT)  25  05,  Revision  03,  dated  June 
25, 1997,  which  dbscribes  procedures 
for  a  one-time  inspection  of  the 
attachment  bolts  and  washers  for  the 
forward  cargo  container  and  pallet 
latches  in  the  aft  cargo  compartment  to 


determine  if  bolts  and  washers  having 
the  correct  part  number  are  installed; 
and  replacement  of  the  bolts  and 
washers  with  parts  having  the  correct 
part  numbers,  if  necessary.  The  AOT 
also  describes  procedures  for  loading 
the  aft  cargo  compartment  for  in-service 
operation.  Accomplishment  of  the  one- 
time inspection  and  any  necessary 
corrective  action  eliminates  the  need  for 
use  of  these  loading  procedures. 
Accomplishment  of  5ie  actions 
specified  in  the  AOT  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  this 
AOT  as  mandatory  and  issued  French 
airworthiness  directive  97-143-227(5). 
dated  July  2. 1997.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiu«d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafia  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  will  require  a  one-time 
inspection  of  the  attachment  bolts  and 
washers  for  the  forward  cargo  container 
and  pallet  latches  in  the  ait  cargo 
compartment  to  determine  if  bolts  and 
washers  having  the  correct  part  niunbers 
are  installed;  and  replacement  of  the 
bolts  and  washers  with  parts  having  the 
correct  part  numbers,  if  necessary.  The 
one-time  inspection  is  required  to  be 
accomplished  in  accordance  with  the 
AOT  described  previously. 

This  AD  also  requires  revising  the 
Limitations  Sections  of  the  FAA- 
approved  Airplane  FUght  Manual 
(AFM),  AFM  Supplements,  and 
Airplane  Weight  and  Balance 
Supplements  to  specify  certain  caigo 
loading  procedures.  Accomplishment  of 
the  one-time  inspection  and  any 
necessary  corrective  action  terminates 
the  requirement  for  revising  the  AFM, 
AFM  Supplements,  and  Airplane 
Weight  and  Balance  Supplements. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportxmity  for  prior  public  comment 
hereon  are  impracticable,  and  that  gotxi 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.   " 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  96-44M-247-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  .will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
addingthe  following  new  airworthiness 
directive:  " 

9a-01-20    Airbus  Industrie:  Amendment 
39-10282.  Docket  96-NM-247-AD. 
Applicability:  Model  A310  and  A300-600 
airplanes  on  which  Airbus  Modification  6919 
or  11849  has  not  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  precedipo  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  mpdified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  includr  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  cargo  from  shifting  in  flight, 
and  consequent  structural  damage  and 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  5  days  after  the  effective  date  of 
this  AD:  Revise  the  Limitations  Section  of  all 
FAA-approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements, 
to  include  the  following  information  for 
loading  of  cargo  containers  or  pallets  in  the 
aft  cargo  compartment.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  all  AFM's,  AFM  Supplements,  and  Weight 
and  Balance  Supplements. 

"Limitations 

Do  not  load  cargo  in  the  most  forward 
position  in  the  lower  deck  aft  cargo 
compartment,  just  aft  of  frame  54. 
Additionally,  the  second  most  forward 
position  in  the  lower  deck  aft  cargo 
compartment,  if  used,  must  be  occupied  by 
Unit  Load  Devices  (ULD's)  over  the  full 
width. 

If  half  size  ULD's  are  loaded  in  the  aft 
cargo  compartment,  the  following  loading 
procedure  may  be  accomplished: 

On  both  the  left  and  right  sides  of  the  aft 
cargo  compartment,  the  most  forward 
position  and  the  second  most  forward 
position  must  be  either  both  loaded  or  both 
empty.  In  the  case  where  these  positions  are 
empty,  all  aft  cargo  compartment  latches 
must  be  raised." 

(b)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
insptection  of  the  attachment  bolts  and 
washers  for  the  forward  cargo  container  and 
pallet  latches  in  the  aft  cargo  compartment  to 
determine  if  bolts  and  washers  having  the 
correct  part  numbers  are  installed,  in 
accordance  with  Airbus  All  Operator  Telex 
(AOT)  25  05,  Revision  03,  dated  June  25, 
1997.  If  any  discrepancy  is  found,  prior  to 
further  flight,  accomplish  corrective  action  in 
accordance  with  the  AOT.  Accomplishment 
of  this  inspection,  and  corrective  action,  if 
necessary,  conrtitutes  terminating  action  for 
the  requirement  of  [}aragraph  (a)  of  this  AD; 
after  these  actions  are  accomplished,  the 
previously  required  AFM  limitation  may  be 
removed  from  the  AFM  and  AFM 
supplements. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  one-time  inspection  shall  be  done 
in  accordance  with  Airbus  All  Operator 
Telex  (AOT)  25  05.  Revision  03.  dated  June 
25. 1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-143- 
227(B),  dated  July  2, 1997. 

(f)  This  amendment  becomes  effective  on 
January  27, 1998. 

Issued  in  Renton,  Washington,  on 
December  31, 1997. 
Dairell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane    : 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  98-316  Filed  1-9-98;  8:45  am] 
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ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains 
temporary  amendments  to  the 
consolidated  return  regulations.  The 
temporary  amendments  govern  the  use 
of  tax  credits  of  a  consolidated  group 
and  its  members.  They  also  concern  the 
recharacterization  of  certain  foreign 
source  income  because  of  a  prior  overall 
foreign  loss.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  These  amendments  are  effective 
January  12, 1998. 

For  dates  of  application,  see  the 
Effective  Dates  portion  of  the  preamble 
under  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  temporary  regulations  in 
general,  Roy  A.  Hirschhom,  (202)  622- 
7770;  concerning  amendments  related  to 


minimum  ti 


UMI 


foreign  tax  cre4tts  and  foreign  losses. 
Seth  Goldstein  (i202)  622-3850. 

8UPP1.EMENTARY  INFORMATION: 

Baclqground  ai^«^  Explanation  of 
Provisions 

A.  In  General 

On  June  27, 1^96,  the  IRS  and 
Treasury  publi^lked  in  the  Federal 
Register  a  Treas  i^  decision  containing 
temporary  regu  kions  which,  in  part, 
provide  rules  governing  the  absorption 
of  certain  tax  attribute  carryovers  and 
carrybacks  from  separate  return 
limitation  years  (SRLYs),  terminate  the 
consolidated  rej^im  change  of 
ownership  rule^i  and  make  minor 
changes  to  the  d^mputation  of  net 
section  1231  gai^s  and  losses  for  a 
group.  The  Treasury  decision  adopted 
without  substantive  change  rules  that 
were  proposed  in  1991.  The  1996 
temporary  regulj^ons  are  effective  for 
consolidated  return  years  beginning  on 
or  after  January  1, 1997. 

The  1996  temporary  regulations 
significantly  modify  SRLY  loss  rules 
which  had  been  in  place  since  1966. 
The  1966  SRLY  rules  employed  a 
member-by-member  and  year-by-year 
approach  to  det^^ine  the  limitation  on 
SRLY  attributes-  tThe  1996  temporary 
regulations  adopted  a  subgroup  and 
ciunulative  appiji^ach.  See  the  preamble 
to  NPRM  for  COM078-90  (56  FR  4228). 
reprinted  at  199|lJ-1  C.B.  757.  The  1996 
temporary  reguUiions,  however,  only 
apply  the  new  approach  to  net  operating 
.loss  and  net  capital  loss  carryovers  and 
carrybacks.  They  do  not  change 
regulations  contjlining  limitations  on 
the  absorption  of  the  following  other  tax 
attribute  carryovers  and  carrybacks  from 
SRLYs:  general  business  credits 
(§  1.1502-3),  foreign  tax  credits 
(§  1.1502-4),  and  overall  foreign  losses 
(OFLs)  (§  1.1502rP). 

On  December  30. 1992.  the  IRS  and 
Treasury  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  containing  rules  regarding  a 
group's  computation  of  its  alternative 
minimum  tax  andi  minimum  tax  credits. 
See  57  FR  6225lJ  ^s  corrected  by  58  FR 
8027.  reprinted  ain993-l  C.B.  799.  The 
proposed  regulations  (Prop.  Reg. 
§  1.1502-55)  do  not  address  the 
application  of  SRJLY  limitations  to  the 
minimum  tax  cre|qit. 

B.  Extension  of  1^6  Principles 

The  IRS  and  Treasury  believe  that  it 
is  appropriate  to  «pply  a  single  set  of 
SRLY  principles  t0  all  attributes  that  are 
subject  to  SRLY  limitations. 
Uimecessary  complexity  would  result 
from  applying  different  principles  to 
different  attributes.  In  addition,  the  IRS 


and  Treasury  believe  that  the  subgroup 
and  cumulative  principles  embodied  in 
the  1996  temporary  regulations  more 
appropriately  reflect  the  use  of 
attributes  brought  into  a  consolidated 
group  by  SRLY  members  than  do  the 
member-by-member  and  year-by-year 
rules  of  the  1966  regulations. 
Accordingly,  this  document  extends  the 
principles  of  the  1996  temporary 
regulations  to  the  general  business 
credit  and  the  minimimi  tax  credit.  In 
doing  so,  the  IRS  and  Treasury  have  not 
attempted  to  address  the  issues  which 
some  commentators  have  raised  with 
respect  to  the  application  of  the  SRLY 
limitations  in  general.  Rather,  those 
issues  will  be  addressed  in  connection 
with  a  review  of  comments  received  in 
response  to  the  1991  proposed 
regulations,  the  1996  temporary 
regulations  and  to  the  temporary 
regulations  contained  in  this  document, 
prior  to  the  expiration  of  the  1996 
temporary  regulations  in  1999. 

In  general,  a  group  may  include  a 
member's  SRLY  credits  in  the 
applicable  consolidated  section  38 
credit  or  minimum  tax  credit  for  a 
consolidated  return  year  based  on  the 
member's  contributions  to  the 
consolidated  section  38(c)  or 
consolidated  section  53(c)  hmitation  for 
all  consolidated  return  years.  The 
contribution  is  based  on  the  aggregate  of 
the  member's  share  of  the  group's  tax 
liability  for  relevant  years.  Such  share  is 
measured  under  the  principles  of 
section  1552  and  the  percentage  method 
Under  §  1.1502-33(d)(3).  assuming  a 
100%  allocation  of  any  decreased  tax 
liability.  The  contribution  may  be  a 
negative  number,  for  example,  for  a  year 
in  which  the  overall  loss  of  the  member 
offsets  the  income  of  other  members.  In 
the  case  of  the  ininimum  tax  credit,  the 
temporary  regulations  provide  an 
adjustment  to  avpid  double  coimting  for 
years  in  which  the  SRLY  member 
contributes  to  the  group's  AMT  liability. 
This  document  also  adds  an  example 
to  §  1.1502-2lT{c)(l)  and  §  1.1502- 
23T(b).  The  examples  assist  taxpayers  in 
computing  their  cumulative  registers  by 
illustrating  the  concept  of  cumulative 
contribution  to  consolidated  net  capital 
gain  and  consolidated  taxable  income 
and  the  character  of  section  1231  items 
for  purposes  of  the  relevant  registers. 

C.  Treatment  of  Foreign  Tax  Credits, 
OFLs  and  SLLs 

In  considering  the  application  of  the 
new  SRLY  principles  in  the  temporary 
regulations  to  credits  in  general,  the  IRS 
and  Treasury  considered  extending 
these  principles  to  foreign  tax  credits 
(FTCs),  and  to  those  losses  associated 
with  the  FTC  regime,  namely,  overall 


foreign  losses  (OFLs)  and  separate 
limitation  losses  (SLLs).  The  IRS  and 
Treasury  were  concerned  that  continued 
application  of  the  principles  of  the  1966 
regulations  (member-by-member  and 
year-by-year)  to  these  foreign  attributes, 
and  especially  to  OFL  and  SLL 
accounts,  could  lead  to  inappropriate 
results.  Taxpayers  might  adopt 
structures  in  an  attempt  to  achieve 
indefinite  postponement  of  the 
recapture  of  SRLY  OFLs  and  SLLs.  Such 
postponement  would  frustrate  the 
neutraUty  principle  that  the  SRLY  rules 
are  intended  to  serve  (i.e..  that  the 
decision  to  join  a  new  affiliated  group 
should  generally  be  unaffected  by 
considerations  relating  to  the  absorption 
of  pre-afBUation  attributes). 

While  it  was  clear  that  application  of 
the  1966  principles  to  OFLs  and  SLLs 
should  not  continue,  it  was  less  clear 
that  application  of  the  subgroup  and 
cumulative  principles  of  the  temporary 
regulations  would  address  all  concerns. 
The  subgroup  and  cumulative 
principles  are  meant  to  more  closely 
parallel  the  absorption  that  would  have 
taken  place  had  the  member  (or 
subgroup)  continued  filing  separate 
returns.  The  interaction  of  the  FTC 
regime  (with  its  multiple  baskets)  and 
other  provisions  of  the  Internal  Revenue 
Code  affiacting  international 
transactions,  such  as,  for  example, 
section  864(e)(1)  which  allocates  the 
interest  expense  of  a  member  to  income 
in  various  baskets  based  on  the  group's 
asset  allocation,  can  make  it  difficult  to 
determine  what  the  member  has 
contributed  to  the  group.  Furthermore, 
even  with  the  adoption  of  the  sub^up 
and  cumulative  principles,  taxpayers 
would  likely  have  the  ability  to  transfer 
controlled  foreign  corporations  to  new 
members  or  to  cause  operations  to  be 
assumed  by  new  members,  thereby 
delaying  indefinitely  the  recapture  of 
OFLs  and  SLLs  subject  to  SRLY. 

The  IRS  and  Treasury  have  decided, 
therefore,  that  the  principles  of  SRLY 
are  not  served  by  applying  SRLY 
limitations  to  OFL  and  SLL  accounts  of 
corporations  joining  a  group.  Thus,  this 
document  amends  portions  of  §  1 . 1 502- 
9  to  eliminate  SRLY  restrictions  on  OFL 
recapture.  A  new  member's  SRLY  OFL 
account  will  be  added  to  the  similar 
consohdated  OFL  account  of  the  group. 
For  similar  reasons,  and  to  avoid  an 
imbalance  in  the  application  of  the  FTC 
regime,  the  IRS  and  Treasury  have 
decided  that  SRLY  limitations  should 
not  apply  to  FTCs  of  corporations 
joining  a  group.  This  document  also 
amends  §  1.1502-4(0  such  that,  in  the 
future,  there  will  be  no  SRLY  limitation 
on  the  use  of  a  member's  separate  year 
FTCs  by  the  group.  Other  limitations  on 
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the  use  of  separate  year  FTCs  continue 
to  apply.  See,  for  example,  section  383. 

These  amendments  apply  to 
corporations  becoming  members  of  a 
group.  They  do  not  address  the 
apportionment  of  attributes  -to 
corporations  that  cease  to  members  of  a 
group.  Therefore,  they  only  partially 
address  the  issues  presented  in  applying 
the  OFL  and  SLL  rules  to  groups.  In 
particular,  the  IR3  and  Treasiuy 
recognize  that  the  retention  of  the 
notional  account  system  of  §  1.1502-9 
for  members  that  cease  to  be  members 
is  inconsistent  with  the  rationale  for 
removing  the  SRLY  limitation  for  FTCs 
and  OFL  accounts.  The  notional  account 
system  may  result  in  a  member's  taking 
from  the  group  an  OFL  or  SLL  accoimt 
that  is  unrelated  to  the  member's 
activities  and  futiu^  income. 
Accordingly,  the  IRS  and  Treasury 
expect  in  the  near  future  to  issue 
additional  amendments  to  §  1.1502-9. 
One  approach  imder  consideration 
would  replace  the  notional  account 
system  with  a  new  system  that 
apportions  accounts  to  a  departing 
member  based  on  the  member's  share  of 
group  assets  that  would  produce  income 
subject  to  recapture. 

E£fiective  Date 

The  temporary  amendments  are 
applicable  to  consolidated  return  years 
beginning  on  or  after  January  1, 1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  principally  affect 
persons  filing  consolidated  federal 
income  tax  retiuus  that  have  carryover 
or  carryback  of  credits  from  separate 
return  limitation  years.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  In  addition,  the  data 
indicates  that  an  insubstantial  number 
of  consolidated  return  filers  that  are 
smaller  companies  have  credit 
carryovers  or  carrybacks,  and  thus  even 
fewer  of  these  filers  have  credit 
carryovers  or  carrybacks  that  are  subject 
to  the  separate  return  limitation  year 
rules.  Therefore,  a  Regulatory  Flexibihty 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Piwsuant  to  section  7805(0 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  accompanying 
these  regulations  is  being  sent  to  the 


Small  Business  Administration  for 
comment  on  their  impact  on  small 
businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Roy  A.  Hirschhom  of  the 
Office  of  Assistant  Chief  Counsel 
(Corporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

« 
Income  taxes.  Reporting  and 

recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.1502-3T  also  issued  under  26 

U.S.C.  1502. 
Section  1.1502-9T  also  issued  under  26 

U.S.C.  1502.  •  *  * 
Section  1.1502-55T  also  issued  under  26 

U.S.C.  1502.  *  •  • 

Par.  2.  Section  1.1502-3  is  amended 
by  adding  paragraphs  (c)(3)  and  (e)(3) 
and  by  designating  the  text  following 
the  heading  of  paragraph  (d)  as 
paragraph  (d)(1)  and  adding  paragraph 
(d)(2)  to  read  as  follows: 


S  1.1502-3 
crecUt" 


(c) 


Conaolldalad  InvMtmant 


(3)  Social  effective  date.  This 
paragraph  (c)  applies  to  consolidated 
return  years  beginning  before  January  1, 
1997.  See  §  1.1502-3T(c)  for  the  rule 
that  limits  the  group's  use  of  a  section 
38  credit  carryover  or  carryback  from  a 
SRLY  for  a  consolidated  return  year 
beginning  on  or  after  January  1, 1997. 
For  taxable  years  not  subject  to 
§  1.1502-3T(c),  prior  law  applies.  See 
§  1.1502-3(c)  in  efiiect  prior  to  January 
12, 1998  (§  1.1502-3(c)  as  contained  in 
the  26  CFR  part  1  edition  revised  April 
1, 1997)  for  prior  law. 

(d)  Examples.  (1)  *  *  * 

(2)  Examples  (2)  and  (3)  of  this 
paragraph  (d)  do  not  apply  to 
consolidated  return  years  beginning  on 
or  after  January  1,  1997.  For 
consolidated  return  years  beginning  on 
or  after  January  1, 1997,  see  §1.1502- 
3T(d). 

(e)*  *  * 

(3)  Special  effective  date.  This 
paragraph  (e)  applies  to  a  consofidated 


retiim  change  of  ownership  that 
occurred  before  January  1, 1997. 

•        •        •        •        • 

Par.  3.  Section  1.1502-3T  is  added  to 
read  as  follows: 

§1.1502-3T    Consolidated  investment 
credit  (temporary). 

(a)  and  (b)  (Reserved).  For  further 
guidance,  see  §  1.1502-3  (a)  and  (b). 

(c)  Limitation  on  tax  credit  carryovers 
and  carrybacks  from  separate  return 
limitation  years— (1)  General  rule.  The 
aggregate  of  a  member's  unused  section 
38  credits  arising  in  SRLYs  that  are 
included  in  the  consolidated  section  38 
credits  for  all  consolidated  return  years 
of  thegroup  may  not  exceed — 

(i)  Ine  aggregate  for  all  consolidated 
retiuTi  years  of  the  member's 
contributions  to  the  consolidated 
section  38(c)  limitation  for  each 
consolidated  return  year;  reduced  by — 

(ii)  The  aggregate  of  the  memlwr's 
section  38  credits  arising  and  absorbed 
in  all  consolidated  return  years 
(whether  or  not  absorbed  by  the 
member). 

(2)  Computational  rules — (i)  Member's 
contribution  to  the  consolidated  section 
38(c)  limitation.  If  the  consolidated 
section  38(c)  limitation  for  a 
consolidated  return  year  is  determined 
by  reference  to  the  consolidated 
tentative  minimiun  tax  (see  section 
38(c)(1)(A)),  then  a  member's 
contribution  to  the  consolidated  section 
38(c)  limitation  for  such  year  equals  the 
member's  share  of  the  consolidated  net 
income  tax  minus  the  member's  share  of 
the  consolidated  tentative  minimum  tax. 
If  the  consolidated  section  38(c) 
limitation  for  a  consolidated  return  year 
is  determined  by  reference  to  the 
consolidated  net  regular  tax  liability 
(see  section  38(c)(1)(B)),  then  a 
member's  contribution  to  the 
consolidated  section  38(c)  limitation  for 
such  year  equals  the  member's  share  of  ' 
the  consolidated  net  income  tax  minus 
25  percent  of  the  quantity  which  is 
equal  to  so  much  of  the  member's  share 
of  the  consolidated  net  regular  tax 
liability  less  its  portion  of  the  $25,000 
amount  specified  in  section  38(c)(1)(B). 
The  group  computes  the  member's 
shares  by  applying  to  the  respective 
consolidated  amoimts  the  principles  of 
section  1552  and  the  percentage  method 
imder  §  1.1502-33(d)(3),  assiuning  a 
100%  allocation  of  any.  decreased  tax 
liability.  The  group  must  make  proper 
adjustments  so  that  taxes  and  credits  not 
taken  into  accoimt  in  computing  the 
limitation  under  section  38(c)  are  not 
taken  into  accoimt  in  computing  the 
member's  share  of  the  consolidated  net 
income  tax,  etc.  (See,  for  example,  the 
taxes  described  in  section  26(b)  that  are 
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disregarded  in  computing  regular  tax 
liability.)  Alto,  the  group  may  apportion 
all  or  a  part  i^f  the  $25,000  amoimt  (or 
lesser  amount  if  reduced  by  section 
38(c)(3))  for  any  year  to  one  or  more 
members. 


I  ! 
!  I 


(ii)  years  kicluded  in  computation. 
For  piuposes  lof  computing  the 
limitation  im^er  this  paragraph  (c),  the 
consolidatec^  tetiun  years  of  the  group 
include  only  those  years,  including  the 
year  to  which  a  credit  is  carried,  that  the 
member  has  been  continuously 
included  in  ^e  group's  consolidated 
retiun,  but  exclude — 

■   i  ; 

(A)  For  caikyovers,  any  years  ending 
after  the  year  to  which  the  credit  is 
carried;  and 


(B)  For  carrybacks,  any  years  ending 
after  the  year  in  which  the  credit  arose. 

(iii)  Subgroups  and  successors.  The 
SRLY  sub^up  principles  under 
S  1.1502-2lT(c){2)  apply  for  purposes  of 
this  paragraph  (c).  llie  predecessor  and 
successor  principles  under  §  1.1502- 
2lT(f)  also  apply  for  purposes  of  this 
paragraph  (c). 

(3)  Effective  date.  This  paragraph  (c) 
applies  to  consolidated  return  years 
begiiming  on  or  after  January  1, 1997. 
However,  a  group  does  not  take  into 
account  a  consolidated  taxable  year 
beginning  before  January  1, 1997,  in 
determinirg  a  member's  (or  subgroup's) 
contributions  to  the  consolidated 
section  38(c)  limitation  under  this 
paiagraj^  (c).  See  also  §  1.1502-3(c). 


(d)  Example.  (1)  The  following 
example  illustrates  the  provisions  of 
paragraph  (c)  of  this  section: 

Example,  (i)  P,  the  common  parent  of  the 
P  group,  acquires  all  the  stock  of  T  at  the 
beginning  of  Year  2.  T  carries  over  an  unused 
section  38  general  business  credit  from  Year 
1  of  $100,000.  The  table  below  shows  the 
group's  net  consolidated  income  tax, 
consolidated  tentative  minimimi  tax,  and 
consolidated  net  regular  tax  liabilities,  and 
T's  share  of  such  taxes  computed  under  the 
principles  of  section  1552  and  the  percentage 
method  under  §  1.1502-33(dM3),  assuming  a 
100%  allocation  of  any  decreased  tax 
liability,  for  Year  2.  (The  effects  of  the  lower 
section  11  brackets  are  ignored,  there  are  no 
other  tax  credits  aCEscting  a  group  amount  or 
member's  share,  and  $1,0008  are  omitted.) 

HUJNQ  COOE  4M0-ei-U 


y«ar  2 

Group 

P'a 
Bhara 

of 
col.  1 

T'B 

ahara 

of 
col.  1 

1.  consolid«t«d 
taxabl*  incoMM 

$2,000 

$1,200 

$800 

2.  consolldatad 
nat  ragular  tax 

$700 

$420 

$280 

3.  consolidatad 
•lt«rn«tiT« 
■inlanim  taxabla 
IncoMS 

$4,000 

$3,200 

$800 

4.  conaolidatad 
tantatlv* 
■inlJMMi  tax 

$800 

$640 

$160 

5.  conaolidatad 
nat  Lncomm   tax 

$800 

$520 

$280 

6.  graatar  of 
Una  4  or  25% 
of  (Una  2 
■inua  $25,000) 

$800 

I 

7.  conaolidatad 
S38{c) 
liaitation 
(Una  5  mlnua 
Una  6) 

$0 

^^^^^^ 

^m; 

9 

BNJJNQ000e4Krt^-C 

(ii)  The  amotipt  of  T's  unused  section  38 
credits  from  Y^  1  that  are  included  in  the 
consolidated  section  38  credits  for  Year  2 
may  not  exceed  T's  contribution  to  the 
consolidated  section  38(c)  limitation.  For 
Year  2,  the  group  determines  the 
consolidated  section  38(c)  limitation  by 


reference  to  consolidated  tentative  minimum 
tax  for  Year  2.  Therefore,  T's  contribution  to 
the  consolidated  section  38(c)  limitation  for 
Year  2  equals  its  share  of  consolidated  net 
income  tax  minus  its  share  of  consolidated 
tentative  minimum  tax.  T's  contribution  is 
$280,000  minus  $160,000,  or  $120,000. 
However,  liecause  the  group  has  a 


consolidated  section  38  limitation  of  zero,  it 
may  not  include  any  of  T's  unused  section 
38  credits  in  the  consolidated  section  38 
credits  for  Year  2. 

(iii)  The  following  table  shows  similar 
information  for  the  group  for  Year  3: 
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Yoar  3 


1.  consolidated 
taxabl*  incooM 


Group 


$1,200 


2.  consolldatad 
n«t  regular  tax 


3.  consolidated 
altsrnativs' 
minlmua  taxabls 
incc 


4.  consolidated 
tentative 
mininum  tax 


5.  consolidated 
net  incone  tax 


6.  greater  of 
line  4  or  25% 
of  (line  2 
Minus  $25,000) 
for  the  oroun 


7 .  conso 1 idated 
S38(c) 
linitation 
(line  5  minus 
line  6) 


$420 


$1,500 


$300 


$420 


$300 


$120 


P's 
share 

of 
col.  1 

T's 
Share 

of 
col.  1 

$1,500 

$(300) 

$525 

$(105) 

$1,700 

$(200) 

$340 

$(40) 

$525   $(105) 

■UMQ  oooc  4ae-ei-c 

(iv)  The  amount  of  T's  unused  section  38 
credits  from  Year  1  that  are  included  in  the 
consolidated  section  38  credits  for  Year  3 
may  not  exceed  Ts  aggregate  contribution  to 
the  consolidated  section  38(c)  limitation  for 
Years  2  and  3.  For  Year  3.  the  group 
determines  the  consolidated  section  38(c) 
limitation  by  refsrence  to  the  consolidated 
tentative  minimum  tax  for  Year  3.  Therefore, 
Ts  contribution  to  the  consolidated  section 
38(c)  limitation  for  Year  3  equals  its  share  of 
consolidated  net  income  tax  minus  its  share 
of  consolidated  tentative  minimiiTn  tax. 
Appljring  the  principles  of  section  1552  and 
S  l.lS02-33(d)  (taking  into  account,  for 
example,  that  T's  positive  earnings  and 
profits  adjustment  under  $  1.1502-33(d] 
reflects  its  losses  actually  absorbed  by  the 
group),  Ts  contribution  is  $(105,000)  minus 
S(40,000),  w  $(65,000).  T's  aggregate 
contributions  to  the  consolidated  section 
38(c)  limitation  for  Years  2  and  3  is  $120,000 
■«■  $(65,000).  or  $55,000.  The  group  may 
include  $55,000  of  Ts  Year  1  imused  section 
38  credits  in  its  consolidated  section  38  tax 
credit  in  Year  3. 

(2)  This  paragraph  (d)  applies  to 
consolidated  return  years  beginning  on 
or  after  January  1, 1997.  See  also 
§  l.lS02-3(d)  for  years  prior  to  Jantiary 
1. 1997. 

(e)  and  (f)  (Reserved).  For  further 
guidance,  see  §  1.1502-3  (e)  and  (f). 


Par.  4.  Section  1.1502-4  is  amended 
by  adding  new  paragraphs  (f)(3)  and 
(g)(3)  to  read  as  follows: 

I1.1S02-4   ConsoHdalMlforaigntaxerMHL 

(3)  Special  effective  date  ending  SRLY 

limitation.  See  §  1.1502-4T(f)  for  the     * 

rule  that  ends  the  SRLY  limitation  with 

respect  to  foreign  tax  credits  for 

consolidated  return  years  beginning  on 

or  after  January  1, 1997. 
(g).     •    . 

(3)  Special  effective  date  for  CRCO 
limitation.  See  §  1.1502-4T(g)(3)  for  the 
rule  that  ends  the  CRCO  limitation  with 
respect  to  a  consolidated  return  change 
of  ownership  that  occurred  on  or  after 
January  1, 1997.  « 

•        •        •        •        • 

Par.  5.  Section  1.1502-4T  is  added  to 
read  as  follows: 

fl.l502-4T   Conaolidatod  foreign  tax 
credit  (tomporary). 

(a)  through  (e)  [Reserved].  For  further 
guidancu,  see  §  1.1502-4  (a)  through  (e). 

({]  Limitation  on  unused  foreign  tax 
carryover  or  carryback  firom  separate 
return  limitation  years.  Section  1.1502- 
4(f)  does  not  apply  to  consolidated 


return  years  beginning  on  or  after 
January  1, 1997.  For  consolidated  return 
years  beginning  on  or  after  January  1. 
1997,  a  group  shall  include  an  imused 
foreign  tax  of  a  member  arising  in  a 
SRLY  wdthout  regard  to  the  contribution 
of  the  member  to  consoHdated  tax 
liability  for  the  consolidated  rettun  year. 

(g)  (1)  and  (2)  [Reserved].  For  further 
guidance,  see  §  1.1502-4(g)(l)  and  (2). 

(g)(3)  Special  effective  date  for  CRCO 
limitation.  Section  1.1502-4(^  applies 
to  a  consolidated  return  change  of 
ownership  that  occurred  before  January 
1. 1997. 

Par.  6.  In  §  1.1502-9,  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

fl.1902-0  AppHcatlonofovaraUforalgn 
kMS  raeaptura  rules  to  corporations  flNng 
conaolldaled  ratunw. 

(a)  In  general.  *  *  *  See  §  1.1502- 
9T(b)(l)(v)  for  the  rule  that  ends  the 
separate  return  limitation  year 
limitation  for  consolidated  return  years 
beginning  on  or  after  January  1. 1997. 
•        *        *        •        • 

Par.  7.  Section  1.1502-9T  is  added  to 
read  as  follows: 
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fl.lS02-«T    i^iplicMon  of  ovwall  foreign 
lOM  r«captura  rulot  to  corporations  tUing 
consolidated  nstums  (temporary). 

(a)  and  (b)  introductory  text  through 
(b)(l)(iv)  [Resi^rvedJ.  For  further 
guidance,  seq  §  1.1502-«  (a)  and  (b) 
introductory  text  throu^  (b){l)(iv). 

(b)(l)(v)  Special  effective  date  for 
SRLY limitation.  Sections  1.1502- 
9(bKl)  (iii)  and  (iv)  apply  only  to 
consolidated  retiun  years  beginning 
before  January  1. 1997.  For  consolidated 
return  years  beginning  on  or  after 
January  1, 199^.  the  rules  of  §  1.1502- 
9(b)(l)(ii)  shall  apply  to  overall  foreign 
losses  from  separate  return  years  that 
are  separate  return  limitation  years.  For 
purposes  of  applying  §  1.1502-9(b)(l)(ii) 
in  such  years,  the  group  treats  a  member 
with  a  balance  in  an  overall  foreign  loss 
account  from  a  separate  return 
limitation  yeair  oh  the  first  day  of  the 
first  consolidated  retiun  year  beginning 
on  or  after  January  1, 1997,  as  a 
corporation  joining  the  group  on  such 
first  day.  An  overall  foreign  loss  that  is 
part  of  a  net  otierating  loss  or  net  capital 
loss  carryover  from  a  separate  return 
limitation  year  of  a  member  that  is 
absorbed  in  a  consolidated  retiun  year 
beginning  on  or  after  January  1, 1997, 
shall  be  added  to  the  appropriate 
consolidated  overall  foreign  loss 
account  in  the  year  that  it  is  absorbed. 
For  consolidated  return  years  beginning 
on  or  after  January  1, 1997,  similar 
principles  api^l|yr  to  overall  foreign  losses 
when  there  haisi  been  a  consolidated 
retiun  change  of  ownership  (regardless 
of  when  the  change  of  ownerahip 
occurred). 

(b)(2)  through  (f)  [Reserved).  For 
further  guidande,  see  §  1.1502-9(b)(2) 
through  (f). 

Par.  8.  In  §  l|.|l502-2lT,  paragraph 
(c)(l)(iii)  is  anMnded  by  adding 
Example  5  to  lieiad  as  follows: 

f1.1502-21T    Net  operating  losses 
(temporary).     * 

•        *        • 

(c)  *  •  * 

(D*  •  • 
(iii)*  •  • 

Example  5.  Dt^c  I  SRLY  regjsters  and 
accounting  fm-  SB^Y  losses  actually 
absorbed.  {\)  In  V«ar  1.  T  sustains  a  $100  net 
operating  loss  add  a  $50  net  capital  loss.  At 
the  beginning  of  Year  2.  T  becomes  a  member 
of  the  P  group.  Both  of  T's  carryovers  from 
Year  1  are  subject  to  SRLY  limits  under  this 
paragraph  (c)  and  S  1.1502-22T(c).  The 
members  of  the  P  group  contribute  the 
following  to  the  consolidated  taxable  income 
for  Years  2  and  3  ({computed  without  regard 
to  T's  CNOL  ded^tion  under  §  1.1502-21T 
or  net  capital  loss  carryover  under  §  1.1502- 
22T):  ^ 


Yearl 
(SRLY). 


Year  2 
Years. 


Ordinary 

Capital  .. 
Ordinary . 
Capital  ... 
Ordinary. 
Capital  ... 


30 
0 

10 
0 


(100) 

(50) 
60 

(20) 
40 
30 


(ii)  For  Year  2,  the  group  computes 
separate  SRLY  limits  for  each  of  T's  SRLY 
carryovers  from  Year  1.  Under  normal 
Internal  Revenue  Code  rules,  it  determines  its 
ability  to  use  its  capital  loss  carryover  before 
it  determines  its  ability  to  use  its  ordinary 
loss  carryover.  Under  section  1211,  because 
the  group  has  no  Year  2  capital  gain,  it 
cannot  absorb  any  capital  losses  in  Year  2. 
T's  Year  1  net  capital  loss  and  the  group's 
Year  2  consolidated  net  capital  loss  (all  of 
which  is  attributable  to  T)  are  carried  over  to 
Years. 

(iii)  Under  this  section,  the  aggregate 
amount  of  T's  $100  NOL  carryover  from  Year 
1  that  may  be  included  in  the  CNOL 
deduction  of  the  group  for  Year  2  may  not 
exceed  $60 — the  amoimt  of  the  consolidated 
taxable  income  computed  by  reference  only 
to  T's  items,  including  losses  and  deductions 
to  the  extent  actually  absorbed  (i.e.,  $60  of 
T's  ordinary  income  for  Year  2).  Thus,  the 
group  may  include  $60  of  T's  ordinary  loss 
carryover  from  Year  1  in  its  Year  2  CNOL 
deduction.  T  carries  over  its  remaining  $40 
of  its  Year  1  loss  to  Year  3. 

(iv)  For  Year  3,  the  group  again  computes 
separate  SRLY  limits  for  each  of  T's  SRLY 
carryovers  from  Year  1.  The  group  has 
consolidated  net  capital  gain  (without  taking 
into  account  a  net  capital  loss  carryover 
deduction)  of  $30.  Under  §  1.1 502-2 2T(c), 
the  aggregate  amount  of  T's  $50  capital  loss 
carryover  from  Year  1  that  may  be  included 
in  computing  the  group  s  consolidated  net 
capital  gain  for  all  years  of  the  group  (here 
Years  2  and  3)  may  not  exceed  $30  (the 
aggregate  consolidated  net  capital  gain 
computed  by  reference  only  to  T's  items, 
including  losses  and  deductions  actually 
absorbed  (i.e.,  $30  of  capital  gain  in  Year  3)). 
Thus,  the  group  may  include  $30  of  T's  Year 
1  capital  loss  carryover  in  its  computation  of 
consolidated  net  capital  gain  for  Year  3, 
which  ofbets  the  group's  capital  gains  for 
Year  3.  T  carries  over  its  remaining  $20  of  its 
Year  1  loss  to  Year  4.  The  group  carries  over 
the  Year  2  consolidated  net  capital  loss  to 
Year  4. 

(v)  Under  this  section,  the  aggregate 
amount  of  T's  NOL  carryover  from  Year  1 
that  may  be  included  in  the  CNOL  deduction 
of  the  group  for  Years  2  and  3  may  not 
exceed  $100,  which  is  the  amount  of  the 
aggregate  consolidated  taxable  income  for 
Years  2  and  3  determined  by  reference  only 
to  T's  items,  including  losses  and  deductions 
actually  absorbed  (i.e.,  $60  of  ordinary 
income  in  Year  2  plus  $40  of  ordinary 
income,  530  of  capital  gain,  and  $30  of  SRLY 
capital  losses  actually  absorbed  in  Year  3). 
The  group  included  $60  of  T's  ordinary  loss 
carryover  in  its  Year  2  CNOL  deduction.  It 
may  include  the  remaining  $40  of  the 
carryover  in  its  Year  3  CNOL  deduction. 


Par.  9.  In  S  1.1502-23T,  paragraphs 
(b)  and  (c)  are  redesignated  as 
paragraphs  (c)  and  (d),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

f1.1902-23T    Consondalsdnslssetlon 
1231  gsin  or  loss  (Ismporsry). 

•        •        •        •        • 

(b)  Example.  The  following  example 
illustrates  the  provisions  of  this  section: 

Example.  Use  of  SRLY  registers  with  net 
gains  and  net  losses  under  section  1231.  (i) 
In  Year  1,  T  sustains  a  $20  net  capital  loss. 
At  the  beginning  of  Year  2,  T  l>ecomes  a 
member  of  the  P  group.  T's  capital  loss 
carryover  from  Year  1  is  subject  to  SRLY 
limits  under  §  1.1502-22T(c).  The  members 
of  the  P  group  contribute  the  following  to  the 
consolidated  taxable  income  for  Year  2 
(computed  without  regard  to  T's  net  capital 
loss  carryover  tmder  §  1.1502-22T): 


P 

T 

Yearl 

Ordinary 

Capital 

Ordinary 

Capital  

§1231  

(SRLY). 

(20) 

20 

0 

30 

Year  2 

10 
70 
(60) 

(ii)  Under  section  1231,  if  the  section  1231 
losses  for  any  taxable  year  exceed  the  section 
1231  gains  for  such  taxable  year,  such  gains 
and  losses  are  treated  as  ordinary  gains  or 
losses.  Because  the  P  group's  section  1231 
losses,  $(60),  exceed  the  section  1231  gains, 
$30,  the  P  group's  net  loss  is  treated  as  an 
ordinary  loss.  T's  net  section  1231  gain  has 
the  same  character  as  the  P  group's 
consolidated  net  section  1231  loss,  so  T's  $30 
of  section  1231  income  is  treated  as  ordinary 
income  for  purposes  of  applying  §  1.1502- 
22T(c).  Under  §  1.1502-22T(c),  the  group's 
consolidated  net  capital  gain  determined  by 
reference  only  to  T's  items  is  $0.  None  of  T's 
capital  loss  carryover  6t)m  Year  1  may  be 
taken  into  account  in  Year  2. 

Par.  10.  SecUon  1.1502-55T  is  added 
under  the  undesignated  center  heading 
"Special  Taxes  and  Taxpayere"  to  read 
as  follows: 

$1.1502-651    Computation  of  altamattve 
minimum  tax  of  consolidated  groups 
(temporary). 

(a)  through  (h)(3)  (Reserved), 

(h)(4)  Separate  return  year  minimum 
tax  credit. 

(i)  and  (ii)  (Reserved). 

(iii)(A)  Limitation  on  portion  of 
separate  return  year  minimum^  tax  credit 
arising  in  separate  return  limitation 
years.  The  aggregate  of  a  member's 
minimum  tax  credits  arising  in  SRLYs 
that  are  included  in  the  consolidated 
minimum  tax  credits  for  all 
consolidated  return  yeara  of  the  group 
may  not  exceed — 

(1)  The  aggregate  for  all  consolidated 
return  years  of  the  member's 
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contributions  to  the  consolidated 
section  53(c)  limitation  for  each 
consolidated  return  year;  reduced  by 
.  [2)  The  aggregate  of  the  member's 
minimum  tax  credits  arising  and 
absorbed  in  all  consolidated  return 
years  (whether  or  not  absorbed  by  the 
member). 

(B)  Computational  rules — (1) 
Member's  contribution  to  the 
consolidated  section  53(c)  limitation. 
Except  as  provided  in  the  special  rule  of 
paragraph  (h)(4)(iii)(B)(2)  of  this  section, 
a  member's  contribution  to  the 
consolidated  section  53(c)  limitation  for 
a  consolidated  return  year  equals  the 
member's  share  of  the  consolidated  net 
regular  tax  liability  minus  its  share  of 
consolidated  tentative  minimum  tax. 
The  group  computes  the  member's 
shares  by  applying  to  the  respective 
consolidated  amounts  the  principles  of 
section  1552  and  the  percentage  method 
under  §  1.1502-33(d)(3).  assuming  a 
100%  allocation  of  any  decreased  tax 
liability.  The  group  makes  proper 
adjustments  so  that  taxes  and  credits  not 
taken  into  account  in  computing  the 
limitation  under  section  53(c}  are  not 
taken  into  account  in  computing  the 
member's  share  of  the  consolidated  net 
regular  tax,  etc.  (See,  for  example,  the 
taxes  described  in  section  26(b)  that  are 
disregarded  in  computing  regular  tax 
liability.) 

[2]  Adjustment  for  year  in  which 
alternative  minimum  tax  is  paid.  For  a 
consolidated  return  year  for  which 
consolidated  tentative  minimum  tax  is 
greater  than  consolidated  regular  tax 
liability,  the  group  reduces  the 
member's  share  of  the  consolidated 
tentative  minimum  tax  by  the  member's 
share  of  the  consolidated  alternative 
minimum  tax  for  the  year.  The  group 
determines  the  member's  share  of 
consolidated  alternative  minimum  tax 
for  a  year  using  the  same  method  it  uses 
to  determine  the  member's  share  of  the 
consolidated  minimum  tax  credits  for 
the  year. 

(3)  years  included  in  computation. 
For  purposes  of  computing  the 
limitation  under  this  paragraph 
(h)(4)(iii),  the  consolidated  jetum  years 
of  the  group  include  only  those  years, 
including  the  year  to  which  a  credit  is 
carried,  that  the  member  has  been 
continuously  included  in  the  group's 
consohdated  return,  but  exclude  any 
years  after  the  year  to  which  the  credit 
is  carried. 

l4)  Subgroup  principles.  The  SRLY 
subgroup  principles  under  §  1.1502- 
2lT(c)(2)  apply  for  purposes  of  this 
paragraph  (h)(4)(iii).  The  predecessor 
and  successor  principles  under 
§  1.1502-2lT(f)  also  apply  for  purposes 
of  this  paragraph  (h)(4)(iii). 


(C)  Effective  date.  This  paragraph 
(h)(4)(iii)  applies  to  consolidated  return 
years  beginning  on  or  after  January  1, 
1997.  However,  a  group  does  not  take 
into  account  a  consolidated  taxable  year 
beginning  before  January  1, 1997,  in 
determining  a  member's  (or  subgroup's) 
contributions  to  the  consolidated 
section  53(c)  limitation  under  paragraph 
(h)(4)(iii)(b)  of  this  section. 

Michael  P.  Oolan. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  11, 1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-43  Filed  1-9-98;  8:45  am] 

BHJJNG  CODE  4830-ei-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD  Oe-«7-04«) 

Drawbridge  Operating  Regulation; 
Rigolets  Pass,  LA 

AQBICY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.5  governing  the  operation 
of  the  US  90  swing  span  drawbridge 
across  Rigolets  Pass,  mile  6.2  at  New 
Orleans,  Orleans  and  St.  Tammany 
Parishes,  Louisiana.  This  deviation 
allows  the  Louisiana  Dei>artment  of 
Transportation  and  Development  to 
close  the  bridge  for  a  continuous  45  day 
period.  Presently,  the  draw  is  required 
to  open  on  signal.  This  temporary 
deviation  is  issued  to  allow  for  the 
repairs  to  the  gears,  shafts,  and  bearings 
of  the  swing  span,  an  extensive  but 
necessary  maintenance  operation. 
DATES:  This  deviation  is  effective  from 
6:01  a.m.  on  January  19, 1998  through 
6  p.m.  on  February  27,  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPt-EMENTARY  INFORMATION:  The  US  90 
swing  span  drawbridge  across  Rigolets 
Pass,  mile  6.2,  in  New  Orleans,  Ch-leans 
and  St.  Tammany  Parishes,  Louisiana, 
has  a  vertical  clearance  of  14  feet  above 
high  water  in  the  closed-to-navigation 
position  and  unlimited  clearance  in  the 
open-to-navigation  position.  Navigation 


on  the  waterway  consists  of  tugs  with 
tows,  fishing  vessels,  sailing  vessels, 
and  other  recreational  craft.  The 
Louisiana  Department  of  Transportation 
and  Development  sent  a  letter  to  the 
Coast  Guard  requesting  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate  the 
maintenance  work.  The  maintenance 
work  involves  removing,  repairing,  and 
replacing  the  worn  gears,  shafts,  and 
bearings.  This  work  is  essential  for  the 
continued  operation  of  the  draw  span. 

This  deviation  allows  the  draw  of  the 
US  90  swing  span  bridge  across  Rigolets 
Pass,  mile  6.2,  at  New  Orleans  to  remain 
in  the  closed-to-navigation  position  for 
a  period  of  45  days  commencing  January 
19, 1998.  With  the  draw  in  the  closed- 
to-navigation  position,  vessels  requiring 
vertical  clearances  of  greater  than  14 
feet  above  high  water  will  be  required 
to  use  alternate  routes  during  the 
maintenance  period.  Alternate  routes 
include  the  Chef  Pass  and  the  Inner 
Harbor  Navigation  CanaL 

This  deviation  will  be  effective  frvm 
6:01  a.m.  January  19,  1998,  through  6 
p.m.  February  27, 1998.  Presently,  the 
draw  opens  on  signal  at  any  time. 

Dated:  December  24, 1997. 
Paul  J.  Prokop, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  District,  Acting. 
[FR  Doc.  98-697  Filed  1-9-98;  8:45  am] 

BHJJNG  CODE  4*1»-14-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60. 61.  and  63 
(FRL-6948-q 

Standards  of  Performanoa  for  New 
Stationary  Sourcas  (NSPS)  and 
National  Emission  Standardslor 
Haiardous  Air  Pollutants  (NESHAP); 
Ddagation  of  Auttwrity  to  the  States  of 
kma,  Kansas,  Misaouil,  NalKaska. 
Uncoin^Lancaater  County,  Nebraska,, 
and  the  City  of  Omaha^Natiraslar 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  states  of  Iowa.  Kansas, 
Missouri,  Nebraska,  and  the  local 
agencies  of  Lincoln-Lancaster  County, 
Nebraska,  and  city  of  Omaha,  Nebraska, 
have  submitted  updated  regulations  for 
delegation  of  the  EPA  authority  for   . 
implementation  and  enforcement  of 
NSPS  and  NESHAP.  The  submissions 
cover  new  EPA  standards  and,  in  some 
instances,  revisions  to  standards 
previously  delegated.  The  EPA's  review 


UMI 
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of  the  pertinent  regulations  shows  that 
they  contain  adequate  and  effective 
procedures  fiar  the  implementation  and 
enforcement  of  these  Federal  standards. 
This  dociunent  informs  the  public  of 
delegations  to  the  above-mentioned 
agencies. 

DATES:  The  dates  of  delegation  can  be 
found  in  the  SUPPLEMBirARY 
INFORMATION  aection  of  this  dociunent. 
ADDRESSES:  Copies  of  the  doounents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  houilB  at  the  following  location: 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  AMenue,  Kansas  Qty,  Kansas 
66101.  ; 

Effective  iijqmediately,  all  requests, 
applications,  teports,  and  other 
correspondence  required  piusuant  to 
the  newly  delegated  stancurds  and 
revisions  identified  in  this  notice 
should  be  suhtnitted  to  the  Region  VU 
office,  and,  vvhh  respect  to  sources 
located  in  the  jurisdictions  identified  in 
this  notice,  to  the  following  addresses: 
Iowa  Department  of  Natural  Resources, 
Air  Quality  Bureau,  7900  Hickman 
Road,  UrbaDldale,  Iowa  50322. 


Kansas  Department  of  Health  and 
Enviroiunent,  Biueau  of  Air  Quality 
and  Radiation,  Building  283,  Forbes 
Field,  Topeka,  Kansas  66620. 
Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  State  Office 
Building,  P.O.  Box  176,  Jefferson  Qty, 
Missoiui  65102. 
Nebraska  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Division,  P.O.  Box  98922,  Statehouse 
Station,  Lincoln,  Nebraska  68509. 
Lincoln-Lancaster  Coimty  Air  Pollution 
Control  Agency,  Division  of 
Environmmtal  Health,  3140  "N" 
Street,  Lincoln,  Nebraska  68510. 
City  of  Omaha,  Public  Works 
Department,  Air  Quality  Control 
Division,  5600  South  10th  Street, 
Omaha,  Nebraska  68510. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Pawlowski,  Enviroiunental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
Qty,  Kansas  66101  (913)  551-7920. 
SUPPLEMBHTARY  INFORMATION:  Section 
111(c)(1)  of  the  Clean  Air  Act  (CAA)  as 
amended  November  15, 1990, 
authorizes  the  EPA  to  delegate  authority 


to  any  state  agency  which  submits 
adeqiiate  regulatory  procedures  for 
implementation  and  enforcement  of  the 
NSPS  program.  Section  112(1)  of  the 
CAA  and  40  CFR  part  63.  subpart  E, 
authorize  the  EPA  to  delegate  authority 
to  any  state  or  local  agency  which     - 
submits  adequate  regulatory  procedures 
for  implementation  and  enforcement  of 
emission  standards  for  hazardous  air 
pollutants. 

The  following  table  is  an  update  of  40 
CFR  part  60  NSPS  subparts  previously 
delegated  to  the  states.  The  states  have 
adopted  by  reference  the  subparts  of  40 
CFR  part  60  amended  as  of  the  first  date 
in  each  cell  shown  in  the  table.  The 
second  date  in  the  table  is  the  current 
effective  date  of  the  state  regulation  for 
which  the  EPA  is  providing  delegation. 
The  EPA  has  delegated  various 
authorities  imder  40  CFR  part  60  as 
listed  in  the  following  table.  The  EPA 
regulations  effective  after  the  first  date 
specified  in  each  cell  have  not  been 
delegated,  and  authority  for 
implementation  of  these  regulations  is 
retained  solely  by  the  EPA. 


Subpart 


A 

0  

Da  

Db 

Dc 

E _ 


Delegation  of  Authority— Part  60  NSPS— Region  VII 


Source  category 


General  Provisions 


Eb 
F. 
G  , 
H  , 
I  ... 
J  .. 
K.. 

Ka 


El-Fuel  Rred  Steam  Generators  tor  Which  Ckxistruction  is  Corn- 
need  After  August  17, 1971. 
ic  Utility  Steam  Generating  Units  for  Which  Construction  is  Com- 
menced After  September  18, 1978. 

Irckjstrial-Commerctal-Institutional  Steam  Generating  Units 

S 1  laH  Industrial-Conunercial-lnstitutional  Steam  Generating  Units 

Irnnerators  


State  of 
Iowa 


Waste  Combuslors 


Waste  Combustors  for  Which  ConstnxJion  Is  Commenced 
tar  September  20, 1994. 
Portland  Cement  Plants _. , 


NRric  Add  Plants 


Suluric  Add  Plants  ..,.. 

Asi^haltic  Concrete  Plants 


Pfloleum  Refineries  •.„.,. 

i 
Sliairage  Vessels  for  Petroleum  Liquid  for  Which  Construction,  Recoo- 

Mrudion,  or  Modfficalion  Commenced  After  June  11,  1973,  and  Prior 

|»  IMay  19. 1978. 
Stpiaoe  Vessels  for  Petroleum  Liquid  for  Which  Construction,  Recon- 

alrudion.  or  ModMcation  Commenced  After  May  18,  1978,  and  F>rior 

le  July  23, 1984. 


12/15^ 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15«4 
07/12/95 

12/15/94 
07/12/95 


12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12/95 


State  of 
Kansas 


07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/061/97 
07/01/96 
06AW/97 
07/01/96 
06/06/97 
07/01/96 
06106/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 


State  of 
Missouri 


07/01/94 
05/30/96 
07/01/94 
05/3^96 

07/01/94 
05^3(V96 

07/01/94 
05/3(V96 

07/01/94 
.06/30^ 

07/01/94 
06/30/96 


State  of 


07/01/94 

osraoM 

07/01/94 
05O(V96 
07/01/94 
06/30l«6 
07/01/94 
05/3Q«6 
07/01/94 
05/3(V96 
07/01/94 
05/3(y96 

07/01/94 
06/3(V96 


07/01/92 
09«7/97 
07/01/92 
0»07/97 

07/01/92 

omrm 

07/01/92 
00/07/97 

07/01/92 
09/07/97 

07/01/92 
09W7/97 

07/01/92 
09/07/97 
07/01/96 

oanrm 

07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 

oam/97 

07/01/92 
0U07I97 
07/01/92 
0a«7/97 
07/01/92 
0a«7/97 

07/01/92 
0X07197 
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Delegation  of  Authority— Part  60  NSPS-^Region  VII— Continued 


Subpart 


Kb... 
L  „... 

N  .... 


Na 

O  . 
P... 
Q  .. 
R  .. 
S... 
T  ... 
U  .. 
V... 
W.. 
X..., 
Y.... 
Z.... 
AA  . 


BB 
CC 
DO 
EE  , 
GO 
HH  . 
KK  . 
LL  .. 
MM 
NN  . 
PP  . 
00 
RR  . 

SS  . 


Source  category 


Volatile  Organic  Liquid  Storage  Vessels  tor  Wtiich  Construction,  Recon- 
struction, or  Modification  Commenced  After  July  23, 1984. 
Secondary  Lead  Smelters 


Brass  &  Bronze  Production  Plants 


Basic  Oxygen  Process  Fuaaces  for  Which  Constmction  is  Commenced 
After  June  11, 1973. 

Basic  Oxygen  Process  Steelmaking  Facilities  tor  Which  Constnjction  is 
Commenced  After  January  20, 1983. 


Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Wet  Process  Phosphoric  Add  Plants 

Superphosphoric  Add  Plants 

Diammonium  Phosphate  Plants  

Triple  Superphosphate  Plants  

Granular  Triple  Superphosphate  Storage  Fadlities 

Coal  Preparation  Plants 

Ferroaltoy  Production  .Fadlities  ..; 


Steel  Plant  Electric  Arc  Fumaces  Constructed  After  October  21,  1974, 
and  on  or  Before  August  17,  1983. 

Steel  Plant  Electric  Arc  Fumaces  &  Argon-Oxygen  Decartxirization  Ves- 
sels Constructed  After  August  7, 1983. 


Kraft  Pulp  Mills 

Glass  Manufacturing  Plants 

Grain  Elevators  ....:. 

Surface  Coating  of  Metal  Furniture  

Stationary  Gas  Turtles 

Lime  Manufacturing  Plants  

Lead-Add  Battery  Manufacturing  Plants  

Metallic  Mineral  Processing  Plants , 

Auto  &  Light-Duty  Tnx*  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture  „ 

Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  &  Label  Surface  Coating  Operations 


State  of 
Iowa 


Industrial  Surface' Coating:  Large  Appliances 


12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12«5 

12/15/94 
07/12/95 
12/15«4 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12«5 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 

12/15/94 
07/12/95 


State  of 
Kansas 


07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/96 

07/01/94 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06A)6/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 


State  of 
Missouri 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/3(V96 
07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30^ 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30^96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 

07A)1/94 
05/30/96 

07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/3Q«6 
07/01/94 
05/30^ 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05A30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07A)1/94 
05/30/96 
07/01/94 
05/30/96 

07/01/94 
05/30/96 


State  of 
Nebraska 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 

07/01/96 
09/07/97 

07/01/92 
09/07/97 
07/01/92 
09«)7/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 

07/01/92 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
091/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/^7 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 

07/01/92 
09/07/97 


UMI 


Subpart 
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Delegation  of  Authority— Part  60  NSPS— Region  VII— Continued 


Source  category 


Coil  Surface  Coatirtg _... 

Asphalt  Processing  &  Asphalt  Roofing  Manufacture 

SbCMI  Equipment  Leaks  (VOC) 

Sewerage  Can  Surface  Coating  Industry „.. 

B  J  k  Gasoline  Terminals 


N I  w  Residentia]  Wood  Heaters 


R  J  ]ber  Tire  Manufacturing  Industry 

P  ( irmer  Manufacturing  Industry  (VOC) 

Rsdble  Vinyl  and  Urethane  Coating  and  Printing  

Edtiipment  Leaks  of  VOC  in  Petroleum  Refineries 

Sj  I  ithetk:  Fibw  Productton  Facilities  

Si):M\  AIR  Oxidatton  Unit  Processes  

eum  Dry  Cleaners  

Leaks  from  Onshore  Natural  Gas  Processing  Plants 


B  Natural  Gas  Processing:  SO2  Emissions 

Emissions  from  SOCMI  Distillation  Operations 

metalic  Mineral  Processing  Plants 

Wtel  Fit)erglass  Insulation  Manufacturing  Plants  

VOp  Emisstons  from  Petroleum  Refinery  Wastewater  Systems 

QC  Emissions  from  SOCMI  Reactor  Processes 

M^etic  Tape  Coating  Facilities  ^ 

St  r  ace  Coating  of  Plastic  Parts  for  Business  Machines 

Csl<aners  &  Dryers  in  Mineral  Industries 

Pcl]'meric  Coating  of  Supporting  Substrates  Facilities  

NcKr  Municipal  Solid  Waste  Landfills 


State  of 
k>wa 


12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

08/31/93 
07/12/96 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 

12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12/95 
12/15/94 
07/12«5 
12/15/94 
07/12/95 
12/15^94 
07/12/95 
06/24/96 
05/14/97 


State  of 
Kansas 


07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
08/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/08/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06A)6/97 

07/01/96 
06A)8/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06A)6/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/08/97 


State  of 
Missouri 


07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30^96 

07/01/94 
05/30/96 

07/01/94 
05/30iM 

07/01/94 
05/30/96 

07/01/94 
05/30/96 


07/01/94 
05/30/96 

07/01/94 
0500/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 
07/01/94 
05/30i^ 
07/01/94 
05/30^ 
07/01/94 
05/3(V96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 


State  of 
Nebraska 


07/01/92 
09rt)7/97 

07/01/92 
09«)7/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 
09«7/97 


07/01/92 
09rt)7/97 


07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 
09«)7/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09m/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 


07/01/92 
09rt)7/97 
07/01/92 
09/07/97 
09/28/92 
09/07/97 
07/01/92 
09/07/97 
07/01/96 
09/07/97 


The  foUovlrjng  table  is  an  update  of  40  CFR  part  61  NESHAP  subparts  previously  delegated  ta  the  states  and  local 
agencies.  The  states  and  local  agencies  have  adopted  by  reference  the  subparts  of  40  CFR  part  61  amended  as  of 
the  first  date  in  each  cell  shown  in  the  table.  The  second  date  in  the  table  is  the  current  effective  date  of  the  state 
regulation  for  which  the  EPA  is  providing  delegation.  The  EPA  has  delegated  various  authorities  under  40  CFR  part 


1750  Federal  Regigter  /  Vol.  63,  No.  7  /  Monday,  January  12,  1998  /  Rules  and  Regulations 


61  as  listed  in  the  following  table.  The  EPA  regulations  effective  after  the  first  date  specified  in  each  cell  have  not 
been  delegated,  and  authority  for  implementation  of  these  regulations  is  retained  solely  by  the  EPA. 

Delegation  of  Authority— Part  61  NESHAP— Region  VII 


Sub-part 


A 

B 

C 
D 

E 

F. 

J. 

L. 

M 
N 

O 

P 

0 
R  , 
T.. 

V  . 
W 

Y  . 
BB 
FF 


Source  category 


General  Provisions 


Radon  Emissions  from  Underground  Ura- 
nium Mines. 


Beryllium  _ 

Beryllium  Rocket  Motor  Firing 

Mercury 

Vinyl  Ct*xide 


Equipment     Leaks     (Fugitive     Emisskxi 
Sources)  of  Benzene. 

Benzene  Emissions  from  Coke  By-Product 
Recovery  Plants. 


Asbestos 


Inorgank:  Arsenk:  Emissions  from  Glass 
Manufacturing  Plants. 

Inorgane  Arsenic  Emisskxis  from  Primary 
Copper  Smelters. 

Inorgank:  Arsenk:  Emisstons  from  Arsenk: 
TrioxkJe  and  Metaflk:  Arsenk:  Productkxi 
FaciHties. 

Radon  Emisskms  from  Department  of  En- 
ergy Facilities. 

Radon  Emissk>ns  from  Pfx>spbogypsum 
Stacks. 

Radon  Emissk)ns  from  the  Disposal  of 
Urannjm  Mil  Tailings. 

Equipment  Leaks  (Fugitive  Emisskm 
Sources). 

Radon  Emisskms  from  Operating  Mill 
Tailings. 

Beruene  Emissions  from  Benzene  Storage 
Vessels. 

^ 

Benzene  Emissk)ns  from  Benzene  Trans- 
fer Operations. 

Benzene  Waste  Operations 


State  of 
k)wa 


07/15/94 
07/12/95 


07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 
07/15/94 
07/12/95 

07/15/94 
07/12«5 

07/15/94 
07/12/95 
07/1 5«4 
07/12/95 

07/15/94 
07/12/95 

07/15/94 
07/12/95 


State  Of 
Kansas 


07/15/94 
07/12/95 


07/15/94 
07/12/95 

07/15/94 
07/12/95 

07/15/94 
07/12/95 


07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 


07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/97 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 
06/01/97 


State  of 
Missouri 


07/01/94 
05/30/96 


07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 
07/01/94 
05/30/96 

07/01/94 
06/30/96 

07/01/88 
05/30/96 
07/01/94 
05/30/96 

07/01/94 
05/30/96 

07A)1/94 
05/30/96 


07/01/94 
05/30/96 


07/01/94 
05/30/96 

07/01/94 
05/30/96 

07/01/94 
05/30/96 


State  of 
Net)raska 


07/01/92 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09«)7/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 
07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 
09/07/97 


LincolrvLan- 
caster 
County 


07/01/92 
05/16/95 


07/01/82 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 

07/01/92 
06/16/95 

07/01/92 
05/16/95 
07/01/92 
05/16/95 

07/01/92 
05/16/95 

07/01/92 
05/16/95 


07/01/92 

07/01/^2 

07/01/92 

09/07/97 

05/16/95 

05/29/95 

07/01/92 

07/01/92 

07/01/92 

09/07/97 

05/16/96 

05/29/95 

07/01/92 

07/01/92 

07/01/92 

09/07/97 

05/16/95 

05/29/95 

♦ 

07/01/92 

07/01/92 

07/01/92 

09/07/97 

05/1 6«5 

05/29/95 

City  of 
Onrtiaha 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 

07/01/92 
05/29/96 

07/01/92 
05/291/95 
07/01/92 
05/29/95 

07/01/92 
05/29/95 

07/01/92 
05/29/95 


The  foUowing  table  is  an  update  of  40  CFR  part  63  NESHAP  subparts  previously  delegated  to  the  states  and  local 
agencies.  The  states  and  local  agencies  have  adopted  by  reference  the  subparts  of  40  CFR  part  63  amended  as  of 
the  first  date  in  each  cell  shown  in  the  table.  The  second  date  in  the  table  is  the  current  effective  date  of  the  state 
regulaUon  for  which  the  EPA  is  providing  delegation.  The  EPA  has  delegated  various  authorities  under  40  CFR  part 
63  as  listed  in  the  following  table.  The  EPA  regulations  effective  after  the  first  date  spedSed  in  each  cell  have  not 
been  delegated,  and  authority  for  implementation  of  these  regulations  is  retained  solely  by  the  EPA. 
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Subpart 


A 
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II  .... 
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Delegation  of  Authority— Part  63  NESHAP— Region  VII 


Source  category 


G » leral  Provisions 


Rf^uirements  for  Control  Technology  De- 
terminations for  Major  Sources  in  Ac- 
cordance with  Clean  Air  Act  Section 
1l12(j). 

C(X|npliance  Extensions  for  Early  Reduo- 
titms  of  Hazardous  Air  Poliutants. 

Onganic  Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical  Manufactur- 
irtg  Industry. 

Oiganic  Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical  Manufactur- 
irig  Industry  for  Process  Vents,  Storage 
Messels,  Transfer  Operations,  and 
VVastewater. 

Organic  Hazardous  Air  Pollutants  for 
equipment  Leaks. 

Orpanic  hiazardous  Air  Pollutants  for  Cer- 
tain Processes  Sut>iect  to  the  Negotiated 
Regulation  for  Equipment  Leaks. 

CdUe  Oven  Batteries  


Perchkxoethylene  Emissions  from  Dry 
Cleaning  Facilities. 

Chromium  Emissions  from  Hard  and  Deco- 
rative Chromium  Electroplating  Anodiz- 
wg  Tanks. 

Etttyiene  OxkJe  Steriiizatkm  Facilities  


Incustrial  Process  Cooling  Towers 
GaisDiine  DistributkKi  Facilities  


Haktgenated  Solvent  Cleaning 
Pol  y  mers  and  Resins  Group  I  . 


Epocy  Resins  and  Non-Nykm  Polyamides 

PKductkxi. 
SeWxlary  Lead  Smelting  

Tank  Vessel  Loading  Operations  ... 

im  Refineries  

e  Waste  Operations 

Tape  Manufacturing , 


Aerospace  Manufacturing  and  Rework  Fa- 

ciltties. 
ShipbuikJing  and  Ship  Repair 

Wobd  Fumlture  Manufacturing  Operatkms 

Prirtng  and  Publishing  Industry 

Pol]iners  and  Resins  Group  IV 


State  of 
Iowa 


06/24/96 
05/14/97 
06/24/96 
05/14/97 


06/24/96 
05/14/97 
06/24/96 
05/14/97 

06/24/96 
05/14/97 


06/24/96 
05/14/97 
06/24/96 
05/14/97 

06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 

06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 


06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14«7 
06/24/96 
05/14/97 


06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 
06/24/96 
05/14/97 


State  of 
Kansas 


07/01/96 
06/06/97 
07/01/96 
06/06/97 


07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06«7 


07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 


07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 


State  of 
Missouri 


12/31/95 
12/30^ 
12/31/95 
12/30/96 


12/31/95 
12/30/96 
12/31/95 
12/30/96 

12/31/95 
12/30/96 


12/31/95 
12/30/96 
12/31/95 
12/30/96 

12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 

12A31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 


12/31/95 
12/30/96 
12/31/95 
12/30/W 
12/31/95 
12/30/96 
12/31/95 
12/30/96 


12/31/95 
12/30/96 
12/31/95 
12A30/96 
12/31/95 
12/30/96 
12/31/95 
12/30/96 


State  of  Ne- 
braska 


12/29/92 
09/07/97 


Lincoln-Lan- 
caster 
County 


07/01/96 
09/07/97 
07/01/% 
09/07/97 


07/01/96 
09/07/97 
07/01/96 
09/07/97 
07/01/96 
09rt)7/97 


07/01/96 
09/07/97 


07/01/96 
09/07/97 


07/01/96 
09«)7/97 


03/16/94 
03/31/97 


12/29/92 
11/17/95 
06/20/96 
03/31/97 

06/201^ 
03/31/97 


06/20/96 
03/31/97 
06/20/96 
03/31/97 


12/20/93 
03/31/97 
01/25/95 
03/31/97 

12/06/94 
03/31/97 
09/08/94 
03/31/97 
12/14/94 
03/31/97 
12/02/94 
03^1/97 
09A)5/96 
03/31/97 
03/06/95 
03AJ1/97 
06/23/95 
03/31/97 


06/18/95 
03/31/97 
07/01/96 
03/31/97 
12/15/94 
03/31/97 
09A}1/95 
03/31/97 


12/07/95 
03/31/97 
05/30/96 
03/31/97 
09/12/96 
03/31/97 


City  of 
Omaha 


12/29/92 

11/17/95 


09/22/93 
11/17/95 


After  a  review'  of  the  submissions,  the 
Regional  Administrator  determined  that 
delegation  was  appropriate  for  the 
source  categori^^  with  the  conditions  set 
forth  in  the  ori^al  NSPS  and  NESHAP 
delegation  agre«tnents,  and  the 


limitations  in  all  applicable  regulations, 
including  40  CTR  parts  60,  61,  and  63. 
The  reader  should  refer  to  the 
applicable  agreements  and  regulations 
to  determine  specific  provisions  which 
are  not  delegated.  All  sources  subject  to 


the  requirements  of  40  CFR  parts  60,  61, 
and  63  are  also  subject  to  the  equivalent 
requirements  of  the  above-mentioned 
state  or  local  agencies. 

Since  review  of  the  pertinent  laws, 
rules,  and  regulations  of  these  state  or 
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local  agencies  has  shown  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  the  listed  NSPS  and 
NESHAP  categories,  the  EPA  hereby 
notifies  the  public  that  it  has  delegated 
the  authority  for  the  source  categories 
Usted  as  of  the  dates  spediied  in  the 
above  tables. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  101. 110.  Ill,  112 
and  301  of  the  CAA,  as  amended  (42  U.S.C. 
7401,  7410,  7411.  7412  and  7601). 

Dated:  December  3, 1997. 
William  Rice, 

Acting  Regional  Administrator 
(FR  Doc.  98-552  Filed  1-9-98;  8:45  ami 

aiUJNQ  CODE  a6«-6»4J 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-nA007 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  a 
Noftessential  Experimental  Population 
of  the  Mexican  Gray  Wolf  in  Arizona 
and  New  Mexico 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTKM:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  has  decided  to 
reintroduce  the  endangered  Mexican 
gray  wolf  [Canis  lupus  baileyi)  into  the 
Blue  Range  Wolf  Recovery  Area,  a 
designated  area  within  the  subspecies' 
prolMble  historic  range.  This 
reintroduction  will  be  the  first  step 
toward  recovery  of  the  Mexican  wolf  in 
the  wild.  The  Blue  Range  Wolf  Recovery 
Area  consists  of  the  entire  Apache  and 
Gila  National  Forests  in  east-central 
Arizona  and  west-central  New  Mexico. 
If  the  Service  later  finds  it  to  be  both 
necessary  for  recovery  and  feasible,  we 
would  reintroduce  wolves  into  the 
White  Sands  Wolf  Recovery  Area, 
which  also  lies  within  the  subspecies' 
probable  historic  range.  This  area 
consists  of  all  land  within  the  boundary 
of  the  White  Sands  Missile  Range  in 
south-central  New  Mexico  together  with 
designated  land  immediately  to  the  west 
of  the  missile  range.  By  this  rule,  the 
Service  classifies  wolves  to  be  re- 
established in  these  areas  as  one 
nonessential  experimental  population 
under  section  10(j)  of  the  Endangered 


Species  Act  (Act)  of  1973,  as  amended. 
Tliis  final  rule  sets  forth  management 
directions  and  provides  for  limited 
allowable  legal  take  of  wolves  within  a 
defined  Mexican  Wolf  Experimental 
Population  Area. 
EFFECTIVE  DATE:  January  24, 1998. 
ADDRESSES:  Send  correspondence 
concerning  this  rule  to  the  Mexican 
Gray  Wolf  Recovery  Program,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103-1306. 
The  complete  file  for  this  final  rule  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  R.  Parsons  (see  ADDRESSES 
section)  at  telephone  (505)  248-6920; 
facsimile  (505)  248-6922;  or  electronic 
mail  at  david parsons@fws.gov. 

SUPPt^MENTARY  INFORMATION: 
Background 

Legislative 

The  Endangered  Species  Act 
Amendments  of  1982,  Pub.  L.  97-304, 
created  section  10(j),  providing  for  the 
designation  of  specific  populations  of 
listed  species  as  "experimental 
populations."  Under  previous 
authorities  of  the  Act,  the  Service  was 
permitted  to  re-establish  (reintroduce) 
populations  of  a  listed  species  into 
unoccupied  portions  of  its  historic  range 
for  conservation  and  recovery  purposes. 
However,  local  opposition  to 
reintroduction  efforts,  stemming  from 
concerns  by  some  about  potential 
restrictions,  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  reduced  the 
effectiveness  of  reintroduction  as  a 
conservation  and  recovery  tool. 

Under  section  10(j),  a  population  of  a 
listed  species  re-established  outside  its 
current  range  but  within  its  probable 
historic  range  may  be  designated  as 
"experimental"  at  the  discretion  of  the 
Secretary  of  the  Interior  (Secretary). 
Reintroduction  of  the  experimental 
population  must  further  the 
conservation  of  the  listed  species.  An 
experimental  population  must  be 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  Designation  of  a 
population  as  experimental  increases 
the  Service's  management  flexibility. 

Additional  management  flexibility 
exists  if  the  Secretary  finds  the 
experimental  population  to  be 
"nonessential"  to  the  continued 
existence  of  the  species.  For  purposes  of 
section  7  (except  section  7(a)(1),  which 
requires  Federal  agencies  to  use  their 
authorities  to  conserve  listed  species]. 


nonessential  experimental  populations 
located  outside  national  wildlife  refuge 
or  national  park  lands  are  treated  as  if 
they  are  proposed  for  listing.  This 
means  that  Federal  agencies  are  under 
an  obligation  to  confer,  as  opposed  to 
consult  (required  for  a  listed  species), 
on  any  actions  authorized,  funded,  or 
carried  out  by  them  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Nonessential  experimental 
populations  located  on  national  wildlife 
refuge  or  national  park  lands  are  treated 
as  threatened,  and  formal  consultation 
may  be  required.  Activities  undertaken 
on  private  or  tribal  lands  are  not 
affected  by  section  7  of  the  Act  unless 
they  are  authorized,  funded,  or  carried 
out  by  a  Federal  agency. 

Individual  animals  used  in 
establishing  an  experimental'population 
can  be  removed  from  a  source 
population  if  their  removal  is  not  likely 
to  jeopardize  the  continued  (12.9  km^) 
existence  of  the  species  (see  Findings 
Regarding  Reintroduction,  below),  and  a 
permit  has  been  issued  in  accordance 
with  50  CFR  part  17.22. 

llie  Mexican  gray  wolf  was  listed  as 
an  endangered  subspecies  on  April  28, 
1976  (41  FR  17742).  The  gray  wolf 
species  in  North  America  south  of 
Canada  was  listed  as  endangered  on 
March  9, 1978,  except  in  Mhinesota 
where  it  was  listed  as  threatened  (43  FR 
9607).  This  listing  of  the  species  as  a 
whole  continued  to  recognize  valid 
biological  subspecies  for  purposes  of 
research  and  conservation  (43  FR  9610). 

Biological 

This  final  experimental  population 
rule  addresses  the  Mexican  gray,  wolf 
ICanis  lupus  baileyi),  an  endangered 
subspecies  of  gray  wolf  that  was 
extirpated  from  the  southwestern 
United  States  by  1970.  The  gray  wolf 
species  (C  lupus)  is  native  to  most  of 
North  America  north  of  Mexico  Qty.  An 
exception  is  in  the  southeastern  United 
States,  which  was  occupied  by  the  red 
wolf  species  (C.  nifus).  TTie  gray  wolf 
occupied  areas  that  supported 
populations  of  hoofed  mammals 
(ungulates),  its  major  food  source. 

"The  Mexican  gray  wolf  historically 
occurred  over  much  of  New  Mexico, 
Arizona,  Texas,  and  northern  Mexico, 
mostly  in  or  near  forested,  mountainous 
terrain.  Numbering  in  the  thousands 
before  European  settlement,  the  "lobo" 
declined  rapidly  when  its  reputation  as 
a  livestock  killer  led  to  concerted 
eradication  efforts.  Other  factors 
contributing  to  its  decline  were 
commercial  and  recreational  hunting 
and  trapping,  killing  of  wolves  by  game 
managers  on  the  theory  that  more  game 
animals  would  be  available  for  hunters, 
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habitat  alteration,  and  human  safety 
'  concerns  (althiJugh  no  documentation 
exists  of  Mexi^kn  wolf  attacks  on 
humans).         I ' 

The  subspeqiies  is  now  considered 
extirpated  from  its  historic  range  in  the 
south  western  jUnited  States  because  no 
wild  wolf  has  tJBen  confirmed  since 
1970.  OccasioiiBl  sightings  of  "wolves" 
continue  to  beieported  from  U.S. 
locations,  but  ^ne  have  been 
confirmed.  Onboing  field  research  has 
not  confirmed  'uiat  wolves  remain  in 
.  Mexico.  [  I 

Mexican  wolVes  were  eradicated 
before  their  natural  history  had  been 
systematically  jijtudied.  Chapter  1  of  the 
Final  Environinpntal  Impact  Statement 
(FEIS)  discuss^  the  taxonomy  and 
probable  historic  range  of  C.  1.  baileyi. 
as  well  as  the  genetics  and  other 
important  bacli^ound  on  the  captive 
population.  Apjbendix  A  of  the  FEIS 
provides  life  hjstory  and  ecological 
descriptions  of  Mexican  wolves  to  the 
extent  they  are  known  or  can  be  inferred 
from  historicarbvidence,  observations  of 
captive  Mexicap  wolves,  and  studies  of 
gray  wolves  in  k^ther  geographic  regions. 

Recovery  Effoi  ^ 

The  Mexicai\  Wolf  Recovery  Plan  was 
adopted  by  the  Directors  of  the  Service 
and  the  Mexican  Direccion  General  de 
la  Faima  Silvestre  in  1982.  Its  objective 
is  to  conserve  ai^d  ensure  survival  of  the 
subspecies  by  maintaining  a  captive 
breeding  program  and  re-establishing  a 
viable,  self-sustaining  population  of  at 
least  100  Mexican  wolves  in  a  5,000 
square  mile  ar^ within  the  subspecies' 
historic  range.  |he  plan  guides  recovery 
efforts  for  the  subspecies,  laying  out  a 
series  of  recommended  actions.  The 
recovery  plan  i$  currently  being  revised; 
the  Service  expebts  to  release  a  draft  for 
public  review  ijil  1998.  The  revised  plan 
will  more  precisely  define  population 
levels  at  which  the  Mexican  wolf  can  be 
downlisted  to  "Ithreatened"  status  and 
removed  from  jjijotection  under  the  Act 
(i.e..  delisted).  I  j 

A  captive  breeding  program  was 
initiated  with  tl^^  capture  of  five  wild 
Mexican  wolvei  between  1977  and 
1980,  horn  Durango  and  Chihuahua, 
Mexico.  Three  ql  these  animals  (two 
males  and  a  fen^ale  that  was  pregnant 
when  captured)!  produced  offspring, 
founding  the  "certified"  captive  lineage. 
Two  additional  captive  populations 
were  determined!  in  July  1995  to  be  pure 
Mexican  wolve4-t-each  has  two 
founders.  The  ctii}tive  population 
included  148  anfimals  as  of  January 
1997—119  are  hjeld  at  25  facilities  in  the 
United  States  ai^<^  29  at  five  facilities  in 
Mexico. 


On  April  20, 1992,  the  Service  issued 
a  "Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on  the 
Experimental  Reintroduction  of 
Mexican  Wolves  [Canis  lupus  baileyi) 
into  Suitable  Habitat  within  the  Historic 
Range  of  the  Subspecies"  (57  FR  14427). 
This  notice  also  announced  the  time 
and  place  of  public  scoping  meetings. 
The  Service  released  the  draft 
Environmental  Impact  Statement  (DEIS), 
entitled  "Reintroduction  of  the  Mexican 
Wolf  within  its  Historic  Range  in  the 
Southwestern  United  States."  for  public 
review  and  comment  on  June  27, 1995 
(60  FR  33224).  The  location  and  times 
of  14  public  meetings  were  also 
announced  in  that  notice.  On  September 
26. 1995.  the  Service  annoimced  that 
three  public  hearings  would  be  held  in 
October  1995  (60  FR  49628).  All 
announced  meetings  and  hearings  were 
held.  The  public  comment  period  on  the 
DEIS  closed  on  October  31. 1995;  and 
approximately  18.000  people  submitted 
comments.  Provisions  of  the  Service's 
draft  proposed  Mexican  wolf 
experimental  population  rule  were 
summarized  in  Chapter  2  of  the  DEIS 
and  provided  in  full  in  Appendix  C  of 
the  DEIS. 

The  proposed  Mexican  wolf 
experimental  population  rule  was 
published  in  the  Federal  Register  on 
May  1, 1996  (61  FR  19237-19248)  and 
public  comments  were  accepted  through 
July  1,  1996.  A  May  22, 1996,  Federal 
Register  notice  (61  FR  25618-25619) 
announced  four  public  meetings/ 
hearings  specific  to  the  proposed  rule, 
which  were  held  in  potentially  affected 
areas. 

The  Service  released  the  FEIS  on 
Mexican  wolf  reintroduction  on 
December  20, 1996.  Chapter  5  of  the 
FEIS  contains  a  detailed  review  of 
public  comments  on  the  DEIS,  including 
comments  on  the  draft  proposed  rule, 
and  the  Service's  responses.  Pursuant  to 
50  CFR  17.81(d).  this  experimental 
population  rule  and  the  FEIS  were 
developed  in  consultation  with 
appropriate  State  fish  and  wildlife 
agencies,  local  governmental  entities, 
affected  Federal  agencies,  affected 
private  landowners,  native  American 
tribes,  technical  experts,  and  others.  The 
Service  has  cooperated  with  local 
governments  through  meetings  with 
county  officials  and  their 
representatives,  making  background 
information  available,  soliciting 
information,  reviewing  and  responding 
to  comments  and  studies  prepared  by 
county  consultants,  inviting  consultants 
with  expertise  in  local  issues  to  an  EIS 
team  meeting,  and  other  measures.  In 
addition,  the  EIS  process  included 
holding  public  comment  meetings 


throughout  potentially  affected  areas, 
including  holding  a  joint  meeting  with 
the  Commission  of  Sierra  County,  the 
only  county  that  so  requested. 

Ine  Service  is  exploring  additional 
avenues  of  communication  and 
cooperation  with  local  governments  and 
other  stakeholders  in  the 
implementation  of  Mexican  wolf 
reintroduction. 

On  April  3, 1997,  the  Department  of 
the  Interior  issued  its  Record  of 
Decision  on  the  FEIS,  and  selected  the 
Preferred  Alternative  (Alternative  A  in 
the  FEIS)  for  implementation  (62  FR 
15915-15916).  The  Service  will 
reintroduce  captive-raised  Mexican 
wolves  in  eastern  Arizona  within  the 
designated  Blue  Range  Wolf  Recovery 
Area.  Released  wolves  and  their 
offspring  will  be  designated  a 
nonessential  experimental  population. 
This  population  will  be  allowed  to 
colonize  the  entire  Blue  Range  Wolf 
Recovery  Area.  If  the  Service  later 
determines  it  to  be  both  necessary  for 
recovery  and  feasible,  we  would 
reintroduce  wolves  into  the  White 
Sands  Wolf  Recovery  Area,  the 
designated  back-up  area. 

Mexican  Wolf  Recovery  Areas 

The  Service  has  determined  that 
reintroduction  in  the  Blue  Range  Wolf 
Recovery  Area  (Figure  1)  is  biologically 
and  environmentally  preferable  and  has 
the  greatest  potential  for  successfully 
achieving  the  current  recovery  objective 
for  Mexican  wolves.  The  White  Sands 
Wolf  Recovery  Area  (Figure  2)  may 
serve  as  a  back-up  reintroduction  area 
only  if  its  use  is  later  determined  to  be 
both  necessary  and  feasible,  according 
to  criteria  in  the  Preferred  Alternative. 

The  two  wolf  recovery  areas  are 
within  the  Mexican  wolfs  probable 
historic  range.  The  Mexican  wolf  is 
considered  extinct  in  thewdld  in  the 
United  States.  Thus,  both  areas  are 
geographically  separate  from  any 
known,  naturally-occurring, 
nonexperimental  populations  of  wild 
wolves. 

Section  17.84(k)(9)  of  this  rule 
establishes  a  larger  Mexican  Wolf 
Experimental  Population  Area  (Figure 
3),  which  also  is  geographically  separate 
from  any  known,  naturally-occurring 
nonexperimental  populations  of  wild 
wolves.  The  Service  is  not  proposing  to 
re-establish  Mexican  wolves  throughout 
this  larger  area.  The  purpose  of 
designating  an  experimental  population 
area  is  to  establish  that  any  member  of 
the  re-established  Mexican  wolf 
population  found  in  this  larger  area  is 
a  member  of  the  nonessential 
experimental  population,  and  subject  to 
the  provisions  of  this  rule  including,  but 
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not  limited  to,  its  capture  and  return  to 
the  designated  recovery  area(s). 

Reintroduction  Procedures 

Captive  Mexican  wolves  are  selected 
for  release  based  on  genetics, 
reproductive  performance,  behavioral 
compatibility,  response  to  the 
adaptation  process,  and  other  factors. 
Selected  wolves  have  been  moved  to  the 
Service's  captive  wolf  management 
facility  on  the  Sevilleta  National 
Wildlife  Refuge  in  central  New  Mexico 
where  they  have  been  paired  based  on 
genetic  and  behavioral  compatibility 
and  measures  are  being  taken  to  adapt 
them  to  life  in  the  wild.  As  wolves  are 
moved  to  release  pens,  more  will  be 
moved  to  the  Sevilleta  facility. 
Additional  wolves  for  reintroduction 
may  be  obtained  from  selected 
cooperating  facilities  that  provide  an 
appropriate  captive  environment. 

mitially,  wolves  will  be  reintroduced 
by  a  "soft  release"  approach  designed  to 
reduce  the  likeUhood  of  quick  dispersal 
away  from  the  release  areas.  This 
involves  holding  the  animals  in  pens  at 
the  release  site  for  several  weeks  in 
order  to  acchmate  them  and  to  increase 
their  affinity  for  the  area.  (The  soft 
release  approach  is  described  in  more 
detail  in  Chapter  2  of  the  FEIS.)  The 
releases  will  begin  in  1998.  Procedures 
for  releases  could  be  modified  if  new 
information  warrants  such  changes. 

In  the  Blue  Range  Wolf  Recovery 
Area,  approximately  14  family  groups 
will  be  released  over  a  period  of  5  years, 
with  the  goal  of  reaching  a  population 
of  100  wild  wolves.  Approximately  five 
family  groupis  of  captive  raised  Mexican 
wolves  will  be  released  over  a  period  of 
3  years  into  the  White  Sands  Wolf 
Recovery  Area,  if  this  back-up  area  is 
used,  with  the  goal  of  reaching  a 
population  of  20  wolves. 

Management  of  the  Reintroduced 
Population 

The  nonessential  experimental 
designation  enables  the  Service  to 
develop  measures  for  management  of 
the  population  that  are  less  restrictive 
than  the  mandatory  prohibitions  that 
protect  species  with  "endangered" 
status.  This  includes  allowing  limited 
"take"'  (see  definition  of  take  in  section 
17.84(kKl5)  ofthe  rule)  of  individual 
wolves  imder  narrowly  defined 
circumstances.  Management  flexibility 
is  needed  to  make  reintroduction 
compatible  with  ciurent  and  planned 
human  activities,  such  as  livestock 
grazing  and  hunting.  It  is  also  critical  to 
obtaining  needed  State,  Tribal,  local, 
and  private  cooperation.  The  Service 
beheves  this  flexibility  will  improve  the 
likelihood  of  success. 


Reintroduction  will  occur  imder 
management  plans  that  allow  dispersal 
by  the  new  wolf  populations  beyond  the 
primary  recovery  zones  where  they  will 
be  released  into  the  secondary  recovery 
zones  of  the  designated  wolf  recovery 
area(s)  (Figures  1  and  2).  The  Service 
and  cooperating  agencies  will  not  allow 
the  wolves  to  estabhsh  territories  on 
public  lands  wholly  outside  these  wolf 
recovery  area  boimdaries.  With 
landowner  consent,  the  Service  also 
would  prevent  wolf  colonization  of 
private  or  tribal  lands  outside  the 
designated  recovery  area(s). 

No  measures  are  expected  to  be 
needed  to  isolate  the  experimental 
population  bom  natiually  occurring 
populations  because  no  Mexican  wolves 
are  known  to  occur  anywhere  in  the 
wild.  The  Service  has  ensured  that  no 
population  of  naturally-occurring  wild 
wolves  exists  within  the  recovery  areas. 
Surveys  for  wolf  sign  in  these  areas  hdve 
been  conducted,  and  no  naturally 
occurring  population  has  been 
dociunented.:No  natiu^Uy  occurring 
population  of  Mexican  wolves  has  faNsen 
documented  in  Mexico  following  foiu- 
years  of  survey  efforts  there.  Therefore, 
based  on  the  best  available  information, 
the  Service  concludes  that  future 
natural  migration  of  wild  wolves  into 
the  experimental  population  area  is  not 
possible. 

Identification  and  Monitoring 

Prior  to  placement  in  release  pens,  the 
adult-sized  wolves  will  receive 
permanent  identification  marks  and 
radio  collars.  If  pups  are  bom  in  the 
release  pens,  they  will  be  marked  and 
may  receive  siugically  implanted 
transmitters  prior  to  release.  Some  or  all 
of  these  pups  may  be  captured  and 
fitted  with  radio  collars  when  they 
reach  adult  size.  Captiued  wild-bom 
wolves  will  be  given  a  permanent 
identification  mark  and  radio  collar, 
unless  enough  animals  from  their  fiamily 
group  (to  ensure  adequate  monitoring  of 
the  group]  are  already  radio  collared. 

The  Service  and  cooperating  agencies 
will  measure  the  success  or  failure  of 
the  releases  by  monitoring,  researching, 
and  evaluating  the  status  of  released 
wolves  and  their  o^spring.  Using 
adaptive  management  principles,  the 
Service  and  cooperating  agencies  will 
modify  subsequent  releases  depending 
on  what  is  learned  frt>m  the  initial 
releases.  The  agencies  will  prepare 
periodic  progress  reports,  annual 
reports,  and  full  evaluations  after  three 
and  five  years  that  will  recommend 
continuation,  modification,  or 
termination  of  the  reintroduction  effort. 
The  reports  will  also  evaluate  whether. 


and  how,  to  use  the  back-up  White 
Sands  Wolf  Recovery  Area. 

Findings  Regarding  Reintroduction 

The  Service  finds  that,  imder  the 
Preferred  Alternative,  the  reintroduced 
experimental  population  is  likely  to 
become  established  and  survive  in  the 
wild  within  the  Mexican  gray  wolfs 
probable  historic  range,  lite  Service 
projects  that  this  reintroduction  will 
achieve  the  recovery  goal  of  at  least  100 
wolves  occupying  5,000  square  miles. 
The  Blue  Range  Wolf  Recovery  Area 
comprises  6,854  square  miles  of  which 
about  95%  is  National  Forest. 

Some  members  of  the  experimental 
population  are  expected  to  die  during 
the  reintroduction  efforts  after  removal 
from  the  captive  population.  The 
Service  finds  that  even  if  the  entire 
experimental  population  died,  this 
would  not  appreciably  reduce  the 
prospects  for  future  survival  of  the 
subspecies  in  the  wild.  That  is,  the 
captive  population  could  produce  more 
surplus  wolves  and  futiue 
reintroductions  still  would  be  feasible  if 
the  reasons  for  the  initial  failiue  are 
understood.  The  individual  Mexican 
wolves  selected  for  release  will  be  as 
genetically  redundant  with  other 
members  of  the  captive  population  as 
possible,  thus  minimizing  any  adverse 
effects  on  the  genetic  integrity  of  the 
remaining  captive  population.  The 
Service  has  detailed  lineage  information 
on  each  captive  Mexican  wolf.  The 
captive  population  is  managed  for  the 
Service  under  the  American  Zoo  and 
Aquariiun  Association's  Species 
Survival  Plan  program.  Hie  Association 
maintains  a  studbook  and  provides  an 
expert  advisor  for  small.population 
management. 

Management  of  the  demographic  and 
genetic  makeup  at  the  popiUation  is 
guided  by  the  SPARKS  computer 
program.  Meankinship  values,  which 
range  from  zero  to  one,-  are  a  measure  of 
the  relaledness  of  an  individual  to  the 
rest  of  the  population.  Wolves  with 
higher  kin^p  values  are  genetically 
well-represented  in  the  population. 
Individuals  whose  mean  kinship  values 
are  above  the  mean  for  the  captive 
population  as  a  whole  will  be  used  for 
release.  In  addition,  the  GENES 
computer  program  is  used  to  examine 
the  influence  of  removing  an.  individual 
animal  on  the  survival^of  the  foundws' 
genes.  This  management  approach  will 
adequately  protect  the  genetic  integrity 
of  the  captive  population  and  thus  the 
continued  existence  of  the  subspecies. 
The  United  States  captive  population  of 
Mexican  wolves  has  approximately 
doubled  in  the  last  3  years, 
demonstrating  the  captive  population's 
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reproductive  botential  to  replace 
reintroduced  Wolves  that  die.  In  view  of 
all  these  safeguards  the  Service  finds 
that  the  reintrtiduced  population  would 
not  be  "essential"  under  50  CFR 
17.81(c)(2).      I 

The  Servic^  jBnds  that  release  of  the 
experimental  Population  will  further  the 
conservation  of  the  subspecies  and  of 
the  gray  wolf  species  as  a  whole. 
Currently,  no  populations  or  individuals 
of  the  Mexican  gray  wolf  subspecies  are 
known  to  exist  anywhere  in  the  wild. 
No  v«ld  populations  of  the  gray  wolf 
species  are  known  to  exist  in  the  United 
States  south  ofWashington,  Idaho, 
Wyoming,  NoHh  Dakota,  Minnesota, 
Wisconsin,  aiid  Michigan.  Therefore, 
based  on  the  Wst  available  information, 
the  Service  fin^s  that  the  re-established 
population  wciiild  be  completely 
geographically  separate  from  any  extant 
wild  populations  or  individual  gray 
wolves  and  thai  future  migration  of  wild 
Mexican  wolvjajs  into  the  experimental 
population  ar^a  is  not  possible.  The 
Mexican  wolf  is  the  most  southerly  and 
the  most  genetficalty  distinct  of  the 
North  American  gray  wolf  subspecies.  It 
is  the  rarest  grpyr  wolf  subspecies  and 
has  been  givei^  the  highest  recovery 
priority  for  gray  wolves  worldwide  by 
the  Wolf  Specialist  Group  of  the  World 
Conservation  Union  (lUCN). 

Releasing  «^tive-raised  Mexican 
wolves  furthers  the  objective  of  the 
Mexican  Wolf  Recovery  Plan.  This 
reintroduction  >vill  establish  a  wild 
population  of  ii  least  100  Mexican 
wolves  and  reduce  the  potential 
negative  effects  of  keeping  them  in 
captivity  in  perbetuity.  If  captive 
Mexican  wolv*i  are  not  reintroduced  to 
the  wild  withi^la  reasonable  period  of 
time,  genetic,  Mysical.  or  behavioral 
Jianges  resultmg  from  prolonged 
captivity  coul4  idiminish  their  prospects 
for  recovery.    ; 

Designation  pf  the  released  wolves  as 
nonessential  e^tperimental  is  considered 
necessary  to  oljtiain  needed  State,  Tribal, 
local,  and  priv^|e  cooperation.  This 
designation  also  allows  for  management 
flexibility  to  mitigate  negative  impacts, 
such  as  livestock  depredation.  Without 
such  flexibility, iintentional  illegal 
killing  of  wolv^$  likely  would  harm  the 
prospects  for  sf  i:cess 


Potential  for  C6 
Other  Activities 


\iflict  With  Federal  and 


As  indicated]  Considerable 
management  fl^icibility  has  been 
incorporated  into  the  final  experimental 
population  rule  lo  reduce  potential 
conflicts  between  wolves  and  the 
activities  of  go^  <  immental  agencies, 
livestock  opera  ors,  hunters,  and  others. 
No  ma|or  confli  c  ts  with  current 


management  of  Federal.  State,  private, 
or  Tribal  lands  are  anticipated.  Mexican 
wolves  are  not  expected  to  be  adversely 
affected  by  most  of  the  current  land  uses 
in  the  designated  wolf  recovery  areas. 
However,  temporary  restrictions  on 
human  activities  may  be  imposed 
around  release  sites,  active  dens,  and 
rendezvous  sites. 

Also,  the  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service.  Wildlife  Services 
(WS)  division  will  discontinue  use  of 
M-44's  and  choking-type  snares  in 
"occupied  Mexican  wolf  range"  (see 
definition  in  section  17.84(k)(15)).  Other 
predator  control  activities  may  be 
restricted  or  modified  pursuant  to  a 
cooperative  management  agreement  or  a 
conference  between  the  WS  and  the 
Service. 

The  Service  and  other  authorized 
agencies  may  harass,  take,  remove,  or 
translocate  Mexican  wolves  under 
certain  circumstances  described  in 
detail  in  this  rule.  Private  citizens  also 
are  given  broad  authority  to  harass 
Mexican  wolves  for  purposes  of  scaring 
them  away  from  people,  buildings, 
facilities,  pets,  and  livestock.  They  may 
kill  ur  injure  them  in  defense  of  human 
life  or  when  wolves  are  in  the  act  of 
attacking  their  live  stock  (if  certain 
conditions  are  met).  In  addition,  . 
ranchers  can  seek  compensation  from  a 
private  fund  if  depredation  on  their 
livestock  occurs. 

No  formal  consultation  under  section 
7  of  the  Act  would  be  required  regarding 
potential  impacts  of  land  uses  on 
nonessential  experimental  Mexican 
wolves.  Any  harm  to  wolves  resulting 
solely  from  habitat  modification  caused 
by  authorized  uses  of  public  lands  that 
are  not  in  violation  of  the  temporary 
restriction  provisions  or  other 
provisions  regarding  take  or  harassment 
would  be  a  legal  take  under  this  rule. 
Any  habitat  modification  occurring  on 
private  or  tribal  lands  would  not 
constitute  illegal  take.  Based  on 
evidence  from  other  areas,  the  Service 
does  not  believe  that  wolf  recovery 
requires  major  changes  to  currently 
authorized  land  uses.  The  main 
management  goals  are  to  protect  wolves 
from  disturbance  during  vulnerable 
periods,  minimize  illegal  take,  and 
remove  individuals  from  the  wild 
population  that  depredate  livestock  or 
otherwise  cause  significant  problems. 

The  Service  does  not  intend  to  change 
the  "nonessential  experimental" 
designation  to  "essential  experimental," 
"threatened."  or  "endangered"  and  the 
Service  does  not  intend  to  designate 
critical  habitat  for  the  Mexican  wolf. 
Critical  habitat  cannot  be  designated 
under  the  nonessential  experimental 


classification,  16  U.S.C.  1539(j)(2)(C)(ii). 
The  Service  foresees  no  likely  situation 
which  would  result  in  such  dianges  in 
the  future. 

Conflicts  With  State  and  Local  Policies. 

In  1994,  Arizona  adopted  an  anti- 
trapping  initiative  (amending  ARS 
section  17-301),  which  makes  the  use  of 
several  wildlife  capture  devices  illegal, 
including  leg-hold  traps.  However,  the 
law  does  not  prohibit  "the  use  of  snares, 
traps  not  designed  to  kill,  or  nets  to  take 
wildlife  for  scientific  research  projects, 
falconry,  or  for  relocation  of  the  wildlife 
as  may  be  defined  or  regulated  by  the 
Arizona  Game  and  Fish  Commission 
and  or  the  Government  of  the  United 
States."  The  Service  believes  leg-hold 
traps  are  an  essential  tool  for  wolf 
management.  Their  use  will  be 
primarily  for  research  and  relocation 
purposes.  Although  the  Service  believes 
that  its  primary  purpose  for  leg-hold 
trapping  (wolf  research  and  relocation) 
is  included  in  the  exception  to  the 
Arizona  law  under  "traps  not  designed 
to  kill,"  provisions  and  purposes  for  the 
use  of  wolf  capture  devices  specified  in 
this  final  experimental  population  rule 
[see  section  17.84  (k){3)(ix)]  would 
preempt  State  law  to  the  extent  it  may 
conflict  with.Federal  law. 

Catron  and  Sierra  counties  in  New 
Mexico  have  land  use  planning 
ordinances  that  call  for  equal  authority 
with  Federal  agencies  over  decisions 
affecting  Federal  lands  within  these 
counties.  Similar  assertions  are  made  by 
both  Apache  and  Greenlee  counties  in 
Arizona  in  their  Land  and  Resource 
Policies.  The  Service  has  not  submitted 
this  Federal  proposal  to  county  approval 
processes  under  their  various  planning 
ordinances,  due  to  legal,  budget,  staff, 
and  time  considerations.  Wolf 
reintroduction  under  the  Preferred 
Alternative  does  not  directly  conflict 
with  Catron  and  Sierra  counties' 
ordinances  that  prohibit  the  release  of 
wolves  into  those  counties,  because'no 
wolves  will  be  released  in  those 
counties.  Nevertheless,  releasing  wolves 
in  nearby  counties  with  foreseeable 
dispersal  into  Catron  and  Sierra 
counties,  as  proposed  here,  does  appear 
to  conflict  with  the  goals  of  these 
ordinances;  and  wolves  may  be 
translocated  into  these  counties  in  the 
future.  The  Act,  Mexican  wolf 
experimental  population  rule,  and  other 
Federal  authority  would  preempt  any 
conflicting  local  ordinances. 

Key  Changes  in  Final  Rule  as  a  Result 
of  Public  Comiiieat 

The  following  key  changes  or 
clarifications  were  incorporated  into  the 
final  rule  based  on  comments  received 
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on  or  related  to  the  proposed  rule, 
internal  Service  reviews,  changes  in 
Service  policy,  and  the  Service's 
experience  with  section  (10)(j)  rules  for 
other  nonessential  experimental 
populations.  These  individual  or 
ciunulative  changes  do  not  more  than 
marginally  alter  the  projected  overall 
impact  of  Mexican  wolf  reintroduction 
under  the  Preferred  Alternative  as  set 
forth  in  the  FEIS.  Other  minor  additions 
and  wording  changes  also  have  been 
made. 

(1)  The  Blue  Range  \Volf  Recovery 
Area  is  identified  as  the  biologically  and 
environmentally  preferable  area,  to  be 
used  first,  with  the  White  Sands  Wolf 
Recovery  Area  to  be  used  only  as  the 
back-up  area,  if  later  determined  to  be 
both  necessary  and  feasible. 

(2)  All  conditional  road  closure  asd 
land  use  restriction  language,  except 
limited  temporary  closures  around 
release  pens,  dens,  and  rendezvous  sites 
has  been  removed. 

(3)  Detailed  definitions  of 
"disturbance-causing  land  use 
activities,"  "livestock,"  "public  land," 
and  "rendezvous  site"  have  been  added. 
The  definition  for  disturbance-causing 
land  use  activities  specifically  exempts 
certain  activities  from  the  temporary 
closure  provision. 

(4)  The  definition  of  "secondary 
recovery  zone"  was  modified  to  clarify 
that,  following  the  initial  release  of 
wolves  in  the  primary  recovery  zone, 
wolves  may  be  translocated  and 
released  in  the  secondary  recovery  zone 
for  authorized  management  purposes. 

(5)  The  harassment  provision  has 
been  expanded  to  allow  anyone  to 
harass  Mexican  wolves  to  scare  them 
away  from  people,  buildings,  facilities, 
livestock,  other  domestic  animals,  and 
pets  anywhere  in  the  Experimental 
Population  Area.  Also,  the  proposed 
rule  provision  that  restricted  public 
land  grazing  allottees  from  waiting  for 
wolves  in  order  to  harass  them  has  been 
deleted. 

(6)  Rule  provisions  have  been 
reordered  so  that  provisions  authorizing 
or  prohibiting  take  of  Mexican  wolves 
appear  as  subsections  under  section 
17.84(k)(3). 

(7)  Hunting  was  deleted  from  the  list 
of  examples  of  human  activities  during 
which  non-negligent  and  incidental 
killing  or  injuring  of  a  Mexican  wolf 
might  be  considered  unavoidable  and 
unintentional  take.  Military  training  and 
testing  was  added  to  that  list. 

(8)  The  provision  that  wolves  may  be 
captured  and/or  translocated  when 
conflicting  with  a  major  land  uSe  was 
deleted.  A  provision  that  they  may  be 
captured  and/or  translocated  when  they 


endanger  themselves  by  their  presence 
in  a  military  impact  area  was  added. 

(9)  A  provision  was  added  to 
authorize  the  take  of  Mexican  wolves  by 
livestock  guarding  dogs  when  used  in 
the  traditional  manner. 

(10)  Language  was  added  to  clarify  the 
authority  of  the  Service  and  designated 
agencies  to  use  leg-hold  traps  and  other 
effective  devices  to  capture  and  control 

^  wolves  according  to  approved 
management  plans. 

(11)  A  provision  was  added  to  allow 
for  the  capture,  kiUing,  and/or 
translocation  of  feral  wolf-like  animals, 
feral  wolf  hybrids,  and  feral  dogs  that 
exhibit  evidence  of  hybridization, 
domestication,  or  socialization  to 
humans. 

(12)  A  provision  was  added  that 
prohibits  the  disturbance  of  dead  or 
injiu-ed  wolves  or  wolf  parts  or  the  area 
around  them  unless  instructed  to  do  so 
by  an  authorized  agent  of  the  Service. 

(13)  We  deleted  tne  provision 
regarding  revocation  of  the  experimental 
status,  and  removal  of  the  re-established 
wolves,  if  legal  actions  or  lawsuits 
compel  a  change  in  the  population's 
legal  status  to  essential  experimental, 
threatened,  or  endangered,  or  compel 
the  designation  of  critical  habitat  within 
the  Mexican  Wolf  Experimental 
Population  Area. 

(14)  The  provision  for  removing  the 
nonessential  experimental  population 
from  the  wild  if  a  naturally-occurring 
population  of  wild  wolves  is  discovered 
within  90  days  of  the  initial  release  was 
deleted. 

(15)  Language  was  added  to  clarify 
that  packs  whose  established  territories 
consist  of  portions  of  designated  wolf 
recovery  areas  and  portions  of  adjacent 
public  lands  will  not  be  routinely 
captured  and  translocated. 

(16)  The  definition  of  public  lands 
was  revised  to  exclude  State-owned 
lands  lying  outside  designated  wolf 
recovery  areas. 

Summary  of  Public  Participation 

In  June  1996,  public  open  house 
meetings  and  formal  public  hearings 
were  held  in  El  Paso,  Texas; 
Alamogordo  and  Silver  City,  New 
Mexico;  and  Springerville,  Arizona. 
About  166  people  attended  these 
meetings  and  had  an  opportunity  to 
speak  with  agency  representatives  and 
submit  oral  and  written  comments.  Oral 
testimony  was  presented  by  49  people  at 
the  hearings,  and  150  people  submitted 
written  comments  on  the  proposed  rule. 
We  received  a  petition  supporting  full 
endangered  status  for  reintroduced 
Mexican  wolves  signed  by  32  people; 
and  a  petition  opposing  the 
reintroduction  of  Mexican  wolves 


signed  by  91  people.  In  addition,  many 
comments  on  the  DEIS  were  specific  to 
the  draft  proposed  rule  or  related 
management  considerations.  These 
comments  also  were  considered  in  this 
revision  of  the  proposed  rule. 

Chapter  5  of  the  FEIS  provides  a 
summary  of  the  many  comments 
received  on  the  DEIS  and  the  Service's 
responses  to  those  comments. 
Comments  on  the  DEIS  that  specifically 
related  to  the  draft  proposed  rule  are 
reproduced  and  responded  to  below, 
along  with  the  many  additional 
comments  received  during  the  public 
comment  period  specific  to  the 
proposed  rule.  Many  comments  caused 
a  language  change  from  the  proposed 
rule  to  the  final  rule. 

Issues  Raised  in  Public  Comments,  and 
Service  Responses 

Key  issues  raised  in  public  comments 
on  the  proposed  rule,  and  the  Service's 
responses  to  them,  follow.  They  are 
grouped  by  the  following  topic  areas — 
(1)  Legal  status  designation;  (2) 
Recovery  areas;  (3)  Mexican  Wolf 
Experimental  Population  Area;  (4) 
Prevention  of  wolf  dispersal;  (5) 
Allowable  take  and  harassment  of 
wolves;  (6)  Livestock  depredation;  (7) 
Depredation  control;  (8)  Definitions;  (9) 
Land  use  restrictions;  and  (10)  Other 
issues. 

1.  Legal  Status  Designation 

Comment:  The  Mexican  wolf  is  not  a 
valid  subspecies  and  thus  should  not  be 
the  subject  of  an  experimental 
population  rule.  In  fact,  the  Service  in 
the  northern  Rockies  litigation  has  taken 
the  position  that  there  are  no  gray  wolf 
subspecies. 

Response:  Experts  on  wolf  taxonomy 
recognize  the  Mexican  wolf  (Canis 
lupus  baileyi)  as  a  distinct  gray  wolf 
subspecies.  The  Service  agrees  with 
these  experts.  Please  refer  to  the 
discussion  on  Taxonomy  in  Chapter  1  of 
the  FEIS. 

Comment:  Wolves  should  be  released 
as  experimental  essential. 

Response:  The  Service  determined 
that  the  nonessential  experimental 
classification  fits  the  Mexican  wolfs 
status.  Only  wolves  surplus  to  the 
captive  breeding  program  will  be 
released.  (See  section  herein  on 
Findings  Regarding  Reintroduction,  and 
FEIS  Appendix  D — section  7 
Consultation  on  Proposed  Action, 
section  on  Effects  on  Mexican  Gray 
Wolf,  regarding  definition  of  "surplus" 
wolves  and  significance  of  their  removal 
from  the  captive  population.)  Their  loss 
would  not  jeopardize  the  continued 
survival  of  the  subspecies.  Further,  the 
nonessential  experimental  classification 
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allows  for  maii  jgement  flexibility 
deemed  vital  tqi  successful  wolf 
recovery.  Exp^ijiinental  essential  status 
is  neither  required  by  section  10(j)  of  the 
Act  nor  the  implementing  regulations, 
and  it  has  not  been  used  in  past 
reintroductionp  of  captive-raised 
animals,  such  ^  the  red  wolf,  black- 
footed  ferret,  and  California  condor. 

Comment:  No  theory  of  population 
biology  would  allow  the  FWS  to  reach 
the  conclusion  that  a  population  of  only 
136  wolves,  including  immature  pups, 
has  any  biol(^(tally  "surplus"  adults. 

Response:  Ine  Service  disagrees.  The 
number  of  wolves  in  captivity  is 
adequate  to  support  the  proposed 
reintroduction;  through  the 
reintroductionl^f  genetically  surplus 
wolves,  without  significantly  affecting 
the  likelihood  of  survival  of  the 
population  remaining  in  captivity.  This 
is  not  the  same  as  saying  that  the  total 
captive  or  wild  bopulations  (or  boUi 
combined)  would  constitute  a  minimiun 
viable  population  under  conservation 
biology  principles.  The  goal  of  this 
reintroduction  effort  is  to  initiate  the 
recovery  of  thej  Subspecies.  There  is 
strong  informauon  from  reintroduction 
efforts  for  other  gray  wolf  populations, 
the  red  wolf,  and  other  species  that  the 
nonessential  d^gnation  is  biologically 
appropriate  to  successfully  initiate  the 
recovery  proce$|. 

Comment:  Designation  of  the  Mexican 
wolf  as  nonessential  means  that  it  is  not 
endangered,  th^^fore  there  is  no  reason 
to  reintroduce  it 

Response:  The  "experimental 
nonessential"  terminology  in  section 
10(j)  of  tiie  Act  is  confusing.  It  does  not 
mean  that  the  animal  is  not  near 
extinction  and  i^  does  not  mean  the 
reintroduction  i$  just  an  experiment.  It 
is  a  classification  designed  to  make  the 
reintroduction  ^d  management  of 
endangered  spekjies  more  flexible  and 
responsive  to  pwlic  concerns  to 
improve  the  liknihood  of  successfully 
recovering  the  species. 

Comment:  Th0  experimental 
nonessential  deisignation  cannot  legally 
be  used  because  |the  reintroduced 
population  would  not  be  wholly 
separate  geographically  from 
nonexperimentil  populations  of  the 
same  species,    i 

Response:  Tha  Service  disagrees;  To 
date,  despite  numerous  surveys,  no 
evidence  has  bean  found  that  a 
naturally-occurring  wild  Mexican  wolf 
population  existt  or  will  exist  in  the 
future  in  the  United  States. 

Comment:  Thfl  wolf  should  stay  on 
the  "endangered^'  list;  there  is  potential 
confusion  if  experimental  nonessential 
is  used  and  wild  wolves  recolonize  the 
same  areas;  further,  the  plan  to  relocate 


any  wild  wolves  from  Mexico  that 
disperse  into  the  experimental 
population  area  (outside  the  recovery 
areas)  defeats  the  Act's  goal  of 
protecting  such  wild  endangered 
animals. 

Response:  The  best  available 
information  supports  the  Service's 
conclusion  that  no  populations  of  or 
individual  Mexican  wolves  exist 
anywhere  in  the  wild.  "This  justifies  the 
reintroduction  of  nonessential 
experimental  animals. 

Comment:  If  wild  Mexican  wolves  did 
naturally  recolonize  in  areas  where  the 
Service  proposes  to  reintroduce  captive- 
raised  animals,  this  should  not  be 
groimds  for  canceling  the 
reintroduction;  instead  it  should  be 
considered  a  plus  that  would  increase 
the  chances  of  success  of  the 
reintroduction. 

Response:  See  response  to  previous 
comment. 

Comment:  If  wild  wolves  did 
naturally  recolonize  in  the  areas  where 
reintroduced  wolves  were  established, 
then  a  "sunset  clause"  should  take 
effect  that  results  in  the  termination  of 
the  status  of  the  reintroduced 
population  as  "nonessential 
experimental"  and  results  in  all  the 
wolves  in  the  area  having  full- 
endangered  status. 

Response:  The  Service  disagrees. 
Based  on  the  best  available  information, 
we  have  determined  that  no  wild 
population  of  or  individual  Mexican 
wolves  exist  in  the  recovery  areas  or 
anywhere  else  prior  to  reintroduction. 
The  Service  believes  that  it  would  be 
unwise  to  allow  for  an  automatic  status 
change  of  all  wolves  in  the  area  from 
experimental  to  endangered  if  non- 
reintroduced  wolves  suddenly 
appeared,  whiqh  the  Service  considers 
to  be  an  impossibility. 

Comment:  The  provision  to  look  for  a 
natiually-occurring  wild  wolf 
population  for  up  to  90  days  after 
initiation  of  the  reintroduction  does  not 
seem  to  reconcile  with  the  fact  that  they 
need  to  have  been  there  at  least  for  2 
years  to  qualify  under  the  Service's 
definition  of  a  "population". 

Response:  We  agree  and  have  deleted 
this  provision. 

Conmient:  The  nonessential 
experimental  status  is  not  as  flexible  as 
the  Service  claims;  the  reintroduced 
wolves  would  still  have  to  be 
considered  in  environmental  analyses 
and  planning  for  other  projects  in  the 
designated  recovery  areas,  at  least  as  a 
"sensitive"  species  under  "cimiulative 
impacts."  Therefore,  the  presence  of  the 
wolves  would  affect  future  site  specific, 
forest-wide,  and  region-wide  decision 
making. 


Response:  The  Service  agrees  that  the 
presence  of  the  wolves  may  have  minor 
effects  on  future  projects  and  plans  in 
the  wolf  recovery  areas;  however,  those 
effects  would  be  reduced  under 
nonessential  experimental  status  as 
compared  to  under  endangered  status. 
The  agencies  involved  would  have  more 
flexibility  as  for  as  addressing  potential 
impacts  on  the  wolves;  and  they  would 
not  have  to  conduct  formal 
consultations  under  section  7  of  the  Act. 

2.  Recovery  Areas 

Comment:  The  Proposed  Action  in  the 
DEIS  emphasized  using  the  Blue  Range 
Wolf  Recovery  Area  and/or  the  White 
Sands  Wolf  Recovery  Area  while  the 
Proposed  Experimental  Population  Rule 
emphasized  both  areas  being  used;  why 
the  difference? 

Response:  The  draft  "Proposed 
Mexican  Wolf  Experimental  Population 
Rule"  was  written  to  cover  the  Proposed 
Action  (in  the  DEIS)  in  its  fullest 
application,  that  is;  as  if  both  areas  were 
ultimately  used.  It  should  not  be 
interpreted  as  a  statement  that  both 
areas  actually  will  be  used.  The 
Preferred  Alternative  (in  the  FEIS) 
chosen  in  the  Record  of  Decision 
emphasizes  initial  use  of  the  Blue  Range 
Wolf  Recovery  Area,  with  possible  later 
use  of  the  White  Sands  Wolf  Recovery 
Area  only  if  determined  to  be  both 
necessary  and  feasible.  The  final  rule 
reflects  this  preference. 

Comment:  The  areas  are  too  large  and 
will  tie  up  too  much  land. 

Response:  The  largest  area,  the  Blue 
Range  Wolf  Recovery  Area,  is  estimated 
to  be  an  appropriate  size  to  support  a 
sustainable  wolf  population  of  100 
animals.  The  White  Sands  Wolf 
Recovery  Area  is  too  small  to  support  a 
sustainable  wolf  population  without 
active  human  management  of  the 
population.  The  designation  of  these 
areas  carries  no  use  restrictions  with  it 
that  will  "tie  up"  the  land. 

Comment:  There  is  no  evidence  that 
these  areas  v^ere  part  of  the  historic 
range  of  the  C.l.  baileyi  subspecies. 
Response:  The  Service  disagrees. 
Chapter  1  of  the  FEIS  includes  a 
detailed  discussion  of  Mexican  wolf 
taxonomy  and  probable  historic  range. 
The  latter  takes  in  the  two  designated 
wolf  recovery  areas.  Further,  Chapter  3 
in  the  FEIS  discussion  under 
"Animals — History  of  Wolves"  for  the 
two  areas  includes  historical 
documentation  of  wolves. 

Comment:  The  wolf  recovery  area 
boundaries  are  .objectionable  and  the 
areas  are  too  small;  the  plan  to  return 
dispersing  wolves  means  that  they  will 
only  be  allowed  to  reinhabit  a  small 
fraction  of  historic  wolf  habitat  in  the 
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Southwest  within  the  experimental 
population  area.  Several  separated 
populations  are  needed  to  create  a  stable 
metapopulation.  They  should  at  least  be 
allowed  to  disperse  south  to  the 
Coronado  National  Forest  area. 
Dispersal  corridors  between  the  Blue 
Range  Wolf  Recovery  Area  and  the 
White  Sands  Wolf  recovery  Area  should 
be  provided  for  in  the  rule. 

Response:  The  boimdaries  represent 
the  areas  most  likely  to  successfully 
support  wolf  recovery,  consisting 
predominately  of  public  land  that  has 
rated  high  for  wolf  recovery  attributes. 
This  will  be  the  first  phase  of  Mexican 
wolf  recovery;  additional  recovery  areas 
will  be  needed  in  the  future  to  achieve 
the  goal  of  removing  the  Mexican  wolf 
from  the  endangered  species  list.  Such 
additional  areas  could  be  within  the 
designated  experimental  population 
area  or  outside  this  area,  including  in 
Mexico  if  inter-governmental 
cooperation  is  achieved.  No  decisions 
have  been  made  yet  regarding  future 
areas.  The  establishment  of  a  dispersal 
corridor  between  the  Blue  Range  Area 
and  the  White  Sands  Area  does  not 
appear  feasible.  One  general  criterion 
for  dispersal  corridors  is  that  they  be 
comprised  of  habitat  that  is  suitable  for 
the  target  species.  No  contiguous  strip  of 
suitable  wolf  habitat  exists  between 
these  areas,  which  are  separated  by 
about  50  miles.  It  is  conceivable  that 
wolves  could  travel  between  these  areas, 
but  they  would  encounter  considerable 
human  activity  and  private  property.  In 
addition,  they  would  have  to  cross 
Interstate  Highway  25  and  the  Rio 
Grande  in  the  vicinity  of  Elephant  Butte 
and  Caballo  Reservoirs. 

3.  Mexican  Wolf  Experimental 
Population  Area  (MWEPA) 

Comment:  The  Mexican  Wolf 
Experimental  Population  Area 
(MWEPA)  is  about  twice  as  large  as 
needed  to  administer  the  rule.  The 
western  boundary  should  be  moved 
further  to  the  east  and  the  eastern 
boundary  further  to  the  west. 

Response:  The  Service  disagrees.  No 
naturally  occurring  populations  of 
wolves  exist  in  or  anvwhere  near  the 
MWEPA.  The  most  likely  natural 
recolonization  areas  have  been  excluded 
from  the  MWEPA  (FEIS  Alternative  D). 
A  smaller  MWEPA  might  have  the 
confusing  potential  of  artificially 
creating  "endangered"  Mexican  wolves 
(if  their  experimental  status  is  unclear) 
by  allowing  re-established  wolves  to 
quickly  disperse  outside  the  MWEPA. 
The  Service  believes  the  proposed 
MWEPA  provides  necessary 
management  flexibility. 


Comment:  Wolves  found  outside  the 
MWEPA  should  not  have  full 
endangered  status  imder  the  Act;  there 
are  no  wild  wolves  left,  therefore  any 
wolves  found  in  the  Southwest,  even  if 
unmarked,  most  likely  will  have 
originated  from  the  reintroduced 
population. 

Response:  Wolves  found  outside  the 
MWEPA  that  can  be  identified  as  a 
member  of  the  experimental  population 
will  retain  their  nonessential, 
experimental  status  for  management 
purposes. 

4.  Prevention  of  Dispersal 

Comment:  It  is  not  feasible  to 
recapture  and  retiun  wolves.  Wolves 
will  disperse  to  where  they  are 
categorized  as  endangered  under  the 
Act. 

Response:  The  Service  disagrees.  In 
Minnesota  and  other  areas,  the  Service 
and  other  agencies  have  many  years  of 
experience  in  capturing  and 
translocating  wolves.  Wolves  that  leave 
the  large  Mexican  wolf  experimental 
population  area  could  still  be  managed 
under  this  rule. 

Comment:  For  wolves  that  establish 
territories  on  public  lands  outside  the 
designated  recovery  areas,  the 
management  approach  should  not  be 
automatic  removal;  instead, 
consultation  should  be  entered  into 
with  the  land  managers,  similar  to  that 
provided  for  private  and  tribal  lands 
outside  the  designated  recovery  areas.  If 
removal  is  necessary,  the  preference 
should  be  returning  them  to  the 
recovery  areas  rather  than  to  captivity. 
The  plan  should  also  allow  for  changes 
to  the  recovery  areas  boundaries. 

Response:  A  limited  and  defined  area 
is  considered  necessary  to  allow  the 
wolf  the  highest  degree  of  acceptance 
and  recovery  and  to  allow  the  Service 
and  cooperating  agencies  to  plan  for 
wolf  management.  Allowing  the 
recovery  areas  to  expand  out 
continually  would  defeat  this  purpose. 
However,  if  the  Service  determined  it 
was  necessary  to  siuvival  and  recovery 
of  the  reintroduced  population,  it  is 
possible  that  after  thorough  evaluation 
the  Service  could  recommend  changes 
to  the  rscovery  area  boundaries.  These 
would  have  to  be  proposed  as  a  revision 
to  the  final  Mexican  Wolf  Experimental 
Population  Rule  and  be  subject  to 
formal  agency  and  public  review  under 
rulemaking  procedures  and  the  National 
Environmental  Policy  Act.  Language  has 
been  added  to  the  rule  to  clarify  that 
members  of  wolf  packs  whose  territories 
consist  of  public  lands  lying  both  within 
and  outside  designated  recovery  areas 
would  not  routinely  be  captured  and 
translocated.  On  the  issue  of  a 


preference  to  return  captured  wolves  to 
the  recovery  areas,  rather^han  captivity, 
the  Service  prefers  this  option  for  non- 
problem  wolves.  The  Service  does  not 
think  it  is  appropriate  to  write  such  a 
preference  into  the  rule  because  many 
factors  might  enter  into  future  case-by- 
case  decision  making  on  this  issue. 

5.  Allowable  Take  and  Harassment  of 
Wolves 

Comment:  The  level  of  legal 
protection  is  too  low. 

Response:  The  legal  protections 
afforded  Mexican  wolves  under  this  rule 
are  considered  adequate.  Except  for 
narrowly  defined  exceptions,  killing  of 
the  wolves  would  be  a  violation  of  the 
Act,  and  of  this  rule,  and  would  subject 
the  offenders  to  severe  penalties. 

Comment:  Wolves  that  eat  livestock 
should  not  be  killed,  but  removed  fit>m 
the  area. 

Response:  Nonlethal  control  methods 
will  be  preferred  and  encouraged. 
Depredating  wolves  taken  alive  would 
generally  be  translocated  to  an  area 
where  they  are  less  likely  to  depredate 
or  put  back  into  the  captive  population. 
Euthanasia  is  a  last  resort. 

Comment:  The  Service  is  too  willing 
to  kill  or  move  wolves  that  threaten 
livestock  or  leave  the  recovery  areas. 

Response:  The  Service  disagrees.  The 
management  strategy  of  removing 
livestock-depredating  wolves  has 
proved  successful  for  wolf  recovery 
elsewhere,  and  the  Service  believes  it  is 
appropriate. 

Comment:  The  provisions  to  kill  and 
harass  wolves  for  protection  of  humans 
and  livestock  will  be  abused;  the 
numbers  of  breeding  pairs  required 
before  this  could  be  allowed  is  too  low. 

Response:  The  Service  anticipates 
some  level  of  abuse  of  provisions  for 
taking  wolves,  but  believes  that 
extensive  public  education  and 
information  efforts,  as  well  as  strong  law 
enforcement,  will  keep  abuse  levels  low. 
The  provisions  on  allowable  take  and 
harassment  of  wolves  are  narrowly 
drawn  so  that  they  are  only  to  be  used 
in  ways  that  enhance  wolf  recovery,  i.e., 
by  removing  depredating  wolves  and  by 
conditioning  wolves  to  generally  avoid 
humans  and  livestock.  On  the  question 
of  the  numbers  of  breeding  pairs  needed 
before  allowing  harassment  or  kilfing, 
there  is  no  minimum  number  before 
nonlethal  harassment  is  allowed. 
Nonlethal  harassment  can  benefit  wolf 
recovery  by  negatively  conditioning 
wolves  to  humans  and  hvestock.  As  far 
as  the  numbers  before  allowing  private 
killing  of  livestock  on  public  lands, 
imder  narrow  conditions,  the  Service 
believes  that  six  breeding  pairs  on  the 
BRWRA  represent  substantial  progress 
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toward  recovery  objectives.  Information 
on  progress  toward  these  goals  will  be 
made  available  Id  the  public.  The 
number  of  wolv0^  killed  under  this 
provision  is  explacted  to  be  very  few,  if 
any,  and  of  minor  consequence  to  the 
progress  of  wolf;  recovery  once  the 
prescribed  number  of  pairs  has  been 
reached.  I 

Comment:  Harassing  or  killing  wolves 
on  public  lands  jsnould  not  be  allowed. 

Response:  Public  lands  are  multiple 
use  lands  and  the  limited  harassment 
and  killing  of  waives  allowed  is 
considered  appropriate  to  protect  other 
land  uses  and  pik  mote  successful  wolf 
recovery. 

Comment:  The  allowance  of 
unavoidable  or  unintentional  take  is  too 
vague  and  unen^rceable. 

Response:  The  Service  disagrees. 
Notice  of  general  wolf  locations  will  be 
publicized.  Hunitrs  (and  others)  who 
might  shoot  a  wo|f  are  responsible  to 
identify  their  targets  before  shooting. 
Information  and  education  efforts 
.  should  minimize  illegal  take  by 
shooting.  Information  on  how  to  avoid 
unintentional  trapping  will  be  made 
available.  The  feMr  trappers  in  these 
areas  will  be  on  nptice  that  if  they  do 
trap  a  wolf  it  likftly  would- not  be 
considered  "unavjoidable  or 
unintentional."  the  other  area  of 
expected  unintended  killing  of  wolves 
is  by  collisions  \fith  vehicles  and  the 
Service  sees  littli 'point  in  making  the 
unintended  hittinjg  of  a  wolf  by  a 
vehicle  illegal,    j  | 

Comment:  Prosecution  for  illegal 
killings  of  Mexic^  wolves  should  be 
mandatory,  instead  of  the  "may"  be 
prosecuted  language  used  in  the 
proposed  rule. 

Response:  Prosecutorial  discretion  is 
important  for  successful  prosecutions. 
The  Service  is  copipmitted  to  vigorous 
enforcement  in  apipropriate  cases  where 
evidence  exists  that  illegal  killing 
occiured. 
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a  documented  case  of  wolves  killing 
humans.  I 

Response:  The  [Service  agrees  there 
are  no  documentea  cases  of  wolves 
attacking  and  killing  or  severely  injiuing 
people  in  North  America,  but  there  have 
been  a  few  instances  of  wolves  attacking 
people,  although  {itot  seriously  injuring 
them.  The  point  6^  the  provision,  which 
is  consistent  with  the  Act,  is  to  make  it 
quite  clear  that  wlolves  may  be  killed  if 
they  attack  humaiis,  even  though  this  is 
extremely  imlike  i  to  occur. 


6.  Livestock  Depredation 

Comment:  Regarding  the  provisions 
allowing  take  of  wolves  that  attack 
livestock:  they  are  too  broad,  the  time 
limit  for  the  private  permit  should  be 
drastically  reduced  from  up  to  45  days, 
and  take  should  not  be  allowed  unless 
depredation  exceeds  a  certain 
percentage  of  the  herd  present,  e.g.,  1  or 
2  percent.  Also,  the  allowance  for  taking 
nuisance  wolves  and  for  using  lethal 
methods  are  too  vague. 

Response:  The  Service  believes  the 
provisions  are  reasonable,  can  be 
administered  with  appropriate 
discretion,  and  will  not  impede  wolf 
recovery.  It  would  be  very  difficult  to 
accurately  monitor  livestock 
depredation  rates  attributable 
exclusively  to  wolves.  Protocols  for 
various  management  measures,  such  as 
grounds  and  procedures  for  permit 
issuance  for  the  taking  of  wolves  and 
the  use  of  lethal  methods,  will  oe 
spelled  out  in  greater  detail  in  the 
Siervice-approved  management  plan 
referenced  in  this  rule. 

Comment:  Public  lands  ranchers  will 
be  put  out  of  business  by  the 
unacceptably  high  level  of  livestock 
depredation,  unless  they  are  given  more 
freedom  to  kill  wolves.  They  should  not 
be  required  to  get  a  permit  to  control 
depredating  wolves. 

Response:  The  Service  believes  that 
some  ranchers  could  be  adversely 
affected  in  a  given  year  but  evidence 
from  other  areas  where  wolves  and 
ranching  co-exist  does  not  support  the 
idea  that  ranchers  on  these  multiple-use 
public  lands  vtrill  be  driven  out  of 
business  without  greater  ability  to  kill 
wolves.  The  permit  requirement  will 
serve  to  reduce  unauthorized  killing  of 
wolves  and  to  reduce  potential  conflicts 
with  other  public  land  users,  such  as 
hikers  and  campers. 

Comment:  The  private  depredation 
compensation  fund  should  be 
incorporated  into  the  rule,  with  a 
backup  provision  that  if  private  funding 
fails,  then  the  Service  will  commit  to 
continuing  the  fund. 

Response:  Absent  additional 
legislation,  the  Service  does  not  believe 
it  would  be  appropriate  to  commit 
governmental  funds  to  back  up  the 
private  Defenders  of  Wildlife  fimd.  The 
reintroduction  is  not  contingent  on  the 
existence  of  the  private  fund,  but 
experience  with  the  fund  in  the 
Northern  Rockies  indicates  it  is  reliable. 

Comment:  The  proposed  rule 
indicates  it  would  be  illegal  for  a 
livestock  producer  to  "wait  for"  wolves 
for  the  purpose  of  scaring  them  away. 
This  is  counterproductive  to  the 
purpose  of  allowing  harassment.  If  a 


Uvestock  producer  has  reason  to  believe 
his  stock  have  been  attacked  or  harassed 
by  wolves,  it  is  only  reasonable  that  he 
or  she  be  vigilant  for  recurrence. 

Response:  The  Service  agrees,  and  the 
restriction  on  waiting  for  wolves  in  the 
case  of  harassment  has  been  deleted. 

Comment:  The  provision  in  the 
proposed  rule  allowing  livestock  owners 
and  their  agents  to  harass  wolves  in  the 
immediate  vicinity  of  "people, 
buildings,  facilities,  [and]  pets"  should 
also  apply  on  public  lands  because 
several  ranchers  on  public  lands  have 
line  shacks  and  other  facilities  on  public 
lands,  where  they  may  stay  with  their 
children,  pets,  and  so  on. 

Response:  The  Service  agrees  and  has 
expanded  the  harassment  provision  to 
apply  everywhere  within  the 
Experimental  Population  Area. 

Comment:  Hunting  dogs  are  as 
valuable  as  livestock  and  should  be 
included  as  such  in  the  rule  for 
purposes  of  deciding  whether  wolves 
have  depredated  and  whether 
compensation  is  due. 

Response:  The  use  of  hunting  dogs 
carries  with  it  an  accepted  risk  of  attack 
by  wild  animals.  We  believe  this  is 
consistent  with  the  philosophy  of  "fair 
chase"  in  the  sport  of  hunting.  We 
disagree  that  the  killing  or  injuring  of  a 
himting  dog  by  a  wolf  in  the  wild 
should  be  cause  for  controlling  wolves. 
The  Defenders  of  Wildlife  has  sole 
discretion  to  determine  which  acts  of 
depredation  are  compensable. 

7.  Depredation  Control 

Comment:  The  Arizona  anti-trapping 
law  means  that  traps  could  not  be  used 
to  control  wolves. 

Response:  The  Service  believes  leg- 
hold  traps  are  an  essential  tool  for  wolf 
management.  We  have  included  specific 
provisions  for  their  use  in  this  rule 
which  we  believe  comply  with  the 
exertion  language  in  the  Arizona  law 
which  allows  non-lethal  trapping  for 
scientific  and  research  purposes.  To  the 
extent  wolf  trapping  provisions  in  this 
rule  conflict  with  the  State  law  (if  they 
conflict  at  all),  this  rule  would  preempt 
the  State  trapping  ban. 

Comment:  M-44's  and  choking  snares 
should  be  restricted  over  a  much  larger 
area  than  called  for  in  the  rule;  the 
proposed  section  (j)(3)(vii),  basically 
limits  the  restriction  to  a  5  miles  radius    • 
buffer  around  known  locations  of  the 
wolves,  which  is  inadequate  to  protect 
them  in  view  of  their  ability  to  travel 
rapidly. 

Response:  The  Service  is  preparing  a 
Biological  Opinion  (under  provisions  of 
section  7  of  \he  Act)  on  the  potential 
effects  of  the  WS  program  on  Mexican 
wolves.  We  believe  this  biological 
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opinion  combined  %vith  special 
provisiiHis  in  this  rule  will  adequately 
protect  the  Mexican  wolf.  If 
unacceptable  levels  of  take  occur,  the 
Biological  Opinion  or  the  rule,  or  both, 
would  be  revised. 

Comment:  Coyote  control  will  be 
adversely  impacted  in  areas  where  the 
restriction  on  M— 44's  and  choking-type 
neck  snares  is  imposed.  At  the  most, 
this  should  be  limited  to  the  primary 
recovery  zone. 

Response:  Selective  lethal  control  of 
coyotes  by  traps,  calling  and  shooting, 
and  aerial  shooting,  as  well  as  a  variety 
of  nonlethal  techniques  are  allowed 
under  this  rule.  Field  research  and 
observations  suggest  that  coyote 
populations  may  be  reduced  by  inter- 
specific aggression  in  areas  occupied  by 
wolves. 

Comment:  The  inability  to  use 
helicopters  in  designated  federal 
wilderness  areas  means  that  a  key  tool 
for  depredation  control  will  not  be 
available. 

Response:  Existing  restrictions  on  the 
use  of  helicopters  in  wilderness  areas 
are  not  affected  or  changed  by  this  rule. 
The  Service  beUeves  that  adequate 
depredation  control  can  be 
accomplished  in  wilderness  areas. 
However,  we  recognize  that  depredation 
control  in  wilderness  areas  may  be  less 
efficient  and  effective  than  in  non- 
wildemess  areas. 

Comment:  It  will  be  very  difficult  in 
the  huge  southwestern  ranges  to  find 
depredated  fivestock  and  to  determine 
whether  a  decomposed  carcass 
represents  a  wolf  depredation;  therefore, 
the  depredation  control  efforts  and 
compensation  fund  won't  work. 

iiesponse:  The  Service  acknowledges 
that  some  fivestock  killed  by  wolves 
may  not  be  discovered  in  time  to 
determine  the  cause  of  death;  and  that 
ranchers  may  not  be  compensated  for 
these  losses. 

8.  Definitions 

Comment:  The  lack  of  a  definition  of 
"problem  wolves"  gives  too  much 
management  flexibility.  "Harass"  must 
be  more  clearly  defined.  "Rendezvous 
sites"  needs  definition. 

Response:  With  the  addition  of  a 
definition  of  "rendezvous  site",  all  these 
terms  are  defined  in  the  final  rule.  The 
Service  believes  management  flexibility 
is  positive.  Additional  refinement  of  the 
definition  of  "problem  wolves"  could 
occur  under  the  Service-approved 
interagency  management  plan  that 
would  be  developed  imder  the  final 
rule. 

CoiTunent:  Better  definitions  are 
needed  of  how  wolves  impact  game 
populations  and  how  wolves  would 


conflict  with  a  major  land  use.  The 
former  definition  amounts  to  a  subtle 
attempt  by  the  Servii:e  to  take  over  the 
State  management  of  game  populations. 

Response:  The  definition  in  the  rule 
of  "impact  on  game  populations  in  ways 
which  may  further  inhibit  wolf 
recovery"  is  considered  adequate  and 
was  developed  in  cooperation  with 
State  game  management  agencies.  It  is 
not  a  mechanism  to  dictate  State  game 
management,  rather,  it  defines  when 
wolves  may  be  moved  to  lessen  wolf 
impacts  on  State-managed  game  herds. 
There  was  no  definition  of  when  a  wolf 
is  "conflicting  with  a  major  land  use" 
and  the  Service  has  decided  to  drop  that 
provision  from  the  Preferred  Alternative 
and  this  rule.  It  is  vague  and  adequate 
management  flexibility  exists  under 
other  rule  provisions. 

Comment:  The  definition  of 
"disturbance-causing  land  use  activity" 
should  specifically  exclude  the  use  of 
lands  within  the  national  park  or 
national  wildlife  refuge  systems  as 
safety  buffer  zones  for  weapons  or 
missile  tests  or  training. 

Response:  The  Service  agrees  and  the 
definition  of  this  term  has  been  revised 
to  reflect  this. 

Comment:  The  definition  of  "engaged 
in  the  act  of  killing,  wounding,  or  biting 
livestock"  should  be  changed  so  that 
observing  a  wolf  feeding  on  a  livestock 
carcass  would  justify  the  assumption 
that  the  wolf  had  actually  attacked  and 
killed  the  animal,  unless  the  carcass  was 
obviously  decomposed,  so  that  the 
fivestock  owner  could  shoot  the  wolf. 

Response:  The  Service  disagrees. 
Many  livestock  animals,  especially 
calves,  die  fi-om  other  causes.  Observing 
a  wolf  feeding  on  a  carcass  is  not  an 
adequate  reason  to  kill  the  wolf,  but  it 
would  be  a  basis  to  harass  the  wolf.  If 
subsequent  investigation  of  the  carcass 
showed  that  the  wolf  did  in  fact  kill  the 
carcass,  then  a  depredation  control 
effort  would  be  initiated  and  the  rancher 
likely  would  be  entitled  to 
compensation. 

9.  Land  Use  Restrictions 

Comment:  The  land  use  restrictions 
are  inadequate  to  protect  the  wolves. 

Response:  Land  u»e  restrictions  have 
proven  almost  entirely  imnecessary  in 
other  areas  where  wolf  recovery  is 
occurring.  Such  restrictions  are 
counterproductive  unless  they  are 
clearly  needed. 

Comment:  To  avoid  conflicts,  back 
roads  should  be  closed  in  the  areas 
regardless  of  illegal  wolf  killing. 

Response:  This  would  create 
unnecessary  bad  will  toward  the  wolf 
without  adding  a  conservation  benefit. 


The  Service  has  deleted  the  back- 
coimtry  road  closure  provision. 

Comment:  A  radius  of  more  than  1 
mile  should  be  used  for  public  access 
restrictions  around  release  pens,  dens, 
and  rendezvous  sites — 2  to  4  miles;  the 
radius  should  be  on  a  case-by-case  basis 
and  not  specified  in  the  rule. 

Response:  No  basis  for  a  larger 
restricted  area  is  evident  now.  If  such  a 
change  proved  necessary,  the  Service 
could  propose  to  amend  the 
experimental  population  rule  to 
increase  the  radius. 

Comment:  The  so-called  limited 
closures  are  in  fact  not  minor  and  will 
virtually  shut  down  the  denning  and 
vaguely  defined  rendezvous  areas  to 
hujnan  use,  such  as  logging  for  many 
months,  at  least  for  April  through 
October.  This,  together  with  possible 
back  country  road  closures,  could 
devastate  the  already  threatened 
Southwest  timber  industry.  Also,  the 
closures  around  dens,  etc.,  could  result 
in  road  closures. 

Response:  The  Service  beUeves  that 
proposed  closures  or  use  restrictions 
would  be  minor.  They  would  be 
implemented  only  if  deemed  to  be 
necessary  to  protect  Mexican  wolves 
from  harm;  no  closiue  would  exceed  an 
area  of  about  3  square  miles  (4.8  km^) 
or  a  circle  with  a  1  mile  (1.6  km^)  radius 
which  is  about  2,000  acres  (810  ha);  no 
closure  would  be  in  effect  for  more  than 
4  months,  except  possibly  those  around 
release  pens;  and  release  pen  closures 
would  only  be  necessary  in  the  primary 
recovery  zones  when  releases  are 
actually  being  made.  Only  one  active 
den  site  or  one  active  rendezvous  site 
would  exist  at  any  given  time  (except 
for  a  possible  overlap  of  1-2  weeks)  in 
each  active  pack  territory.  Pack 
territories  are  expected  to  include  about 
250  square  miles  (96.5  km^).  Therefore, 
on  average,  no  more  than  3-6  square 
miles  (7.8-15.5  km^)  of  every  250  square 
miles  (96.6  km^)  or  1.2-2.4  percent  of 
the  total  public  land  area  could  be 
closed  or  restricted  at  any  time. 
Furthermore,  no  closures  or  use 
restrictions  would  be  imposed  on 
private  or  tribal  lands  without  the 
consent  of  the  owner  or  tribal 
government.  Nevertheless,  the  level  of 
concern  expressed  regarding  this 
provision  has  caused  the  Service  to 
define  "disturbance-causing  land  use 
activities"  in  the  final  rule.  The  new 
definition  specifically  exempts  certain 
land  use  activities  fi-om  the  closure 
provision.  In  addition,  the  Service  has 
eliminated  the  "back-country  road" 
closure  provision  because  it  is  not  clear 
that  it  would  be  effective  in  addressing 
the  problem  of  illegal  killing.  Instead, 
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more  emphasis  will  b^^laced  on  public 
education  and  IbKv  enforcement. 

Comment:  Th|0  access  restrictions 
around  pens,  d^its,  and  rendezvous  sites 
should  be  implemented  in  a  way  that 
does  not  attract  ji|ndue,  potentially 
destructive,  and  Counterproductive 
attention  to  the^. 

Response:  We  agree  and  will  consider 
this  view  when  <letermining  the  need 
for  restrictions,  i ! 

Comment:  Thjej  road,  den,  and 
rendezvous  site  I  Access  closures  would 
prevent  Phelps  Dodge  Company  from 
accessing  wells  j^d  equipment  on  the 
Upper  Eagle  Cr^k  and  prevent  other 
legitimate  acces^jto,  and  uses  of,  private 
property  in  the  fllue  Range  Wolf 
Recovery  Area. 

Response:  Thejroad  closure  provision 
has  been  delete^!  Closures  around  den 
and  rendezvous!  sites  would  be  flexible 
and  on  an  as-needed  basis.  These  would 
not  occur  in  su(|i  a  way  as  to  prevent 
access  to  private  property  or  to 
authorized  use  locations  on  public 
property.  See  re$|)onse  to  the  two 
previous  commrats. 

Comment:  Th^  provision  in  the  rule 
that  no  land  usej  restrictions  would  be 
imposed  to  protect  the  wolves  is 
negated  by  the  diizen  suit  provision  of 
the  Act,  which  m\\  be  used  by  pro-wolf 
groups  to  imposeisuch  restrictions. 

Response:  The  Service  disagrees  that 
the  citizen  suit  provision  of  the  Act 
could  successfully  impose  land  use 
restrictions,  as  long  as  the  nonessential 
experimental  de^gnation  is  not 
declared  invalid.  This  has  not  occurred 
in  litigation  against  other  section  10(j) 
rules. 

10.  Other  Issues 

Comment:  Dri  \i  ers  on  public  highways 
should  be  excused  from  accidental 
hitting  of  wolves,  but  off-road  drivers  in 
wolf  habitat  should  not  be  excused. 

Response:  It  isj  hard  to  conceive  that 
an  off-road  vehicle  could  be  moving  fast 
enough  to  hit  a  wolf  by  accident  or  on 
purpose  before  the  wolf  could  move  out 
of  the  way.  If  this' proves  to  be  a 
problem,  which  ^|ie  Service  does  not 
expect,  the  rule  could  be  revised. 

Comment:  Military  training  and 
testing  should  b^  kdded  to  paragraph 
(j)(3)(i)  as  exampiles  of  legal  activities. 
Also,  in  paragraph  (3)(ii),  military 
testing  and  training  should  be  added  as 
examples  of  authorized  agency  actions. 

Response:  The  $uggested  additions 
have  been  made.i  j 

Comment:  The  statement  in  section 
(j)(9)  of  the  proposed  rule  that  the 
Service  would  teitninate  the 
reintroductions  iPa  court  ordered  the 
Service  to  chang4  the  designation  from 
nonessential  experimental  to  a  higher 


degree  of  protection  is  illegal  and  has 
another  major  flaw.  If  the  court  required 
the  Service  to  proceed  with  the  changed 
status  then  the  Service  would  have  to 
proceed  regardless  of  that  statement. 

Response:  This  provision  has  been 
deleted. 

Comment:  Management  of  the 
reintroduced  wolves  would  be  better  left 
to  local  authorities,  who  would  provide 
more  realistic  and  workable  solutions. 
The  rule  should  provide  for 
implementation  of  the  reintroductions 
by  local  governments  and  much  more 
autonomy  at  the  local  level  for  deciding 
how  to  do  the  reintroductions,  the 
criteria  for  continuing  with  them,  and 
law  enforcement.  The  Service  should 
cooperate  on  implementation  of  the  rule 
with  State  fish  and  wildlife  agencies, 
which  should  have  substantial 
responsibility  for  the  effort. 

Response:  The  Service  is  legally 
responsible  under  the  Act  for  recovering 
endangered  species.  We  encourage  non- 
Federal  agencies  with  established 
wildlife  management  authority  (such  as 
State  or  Tribal  wildlife  management 
departments)  to  develop  and  implement 
Mexican  wolf  management  plans  in 
cooperation  with  the  Service.  These 
plans  must  promote  wolf  recovery  and 
must  be  approved  by  the  Service.  We 
will  develop  a  process  for  interacting 
with  local  governments  and  other 
stakeholders  before  wolves  are  released. 

Comment:  No  agreements  should  be 
made  with  any  State  or  local  agencies 
which  would  bind  the  FWS  regarding 
the  terms  of  the  reintroduction. 

Response:  Because  of  our  legal 
responsibilities  under  the  Act,  the 
Service  must  insure  that  agreements 
with  other  agencies  will  promote 
recovery  of  the  Mexican  wolf.* 

Comment:  A  more  open  process  is 
needed  to  involve  the  public  in  how  the 
actual  reintroduction  effort  will 
proceed.  The  rule  should  have  more 
clear  provisions  for  public  involvement 
and  information  availability. 

Response:  The  Service  is  exploring 
additional  avenues  of  communication 
and  interaction  with  the  public  in  the 
implementation  of  Mexican  wolf 
reintroduction.  A  process  for  public 
interaction  will  be  in  place  before 
wolves  are  released.  We  believe  that  this 
rule  is  not  the  appropriate  place  to 
provide  details  of  a  public  interaction 
process. 

Comment:  The  provisions  requiring 
24-hour  notice  to  the  Service  if  a  wolf 
is  taken  need  to  be  clearer  about  when 
the  period  begins  and  who  and  how  to 
contact  to  meet  the  requirement.  Also, 
the  Service  must  commit  to  being 
available  to  be  contacted. 


Response:  We  will  provide 
information  in  a  variety  of  ways  to 
residents  and  users  of  wolf  recovery 
areas  on  how  to  comply  with  reporting 
requirements  in  the  rule.  A  way  to 
notify  a  Service  representative  will  be 
provided. 

Comment:  The  Service  has  failed  to 
consult  with  affected  landowners  and 
agencies  and  to  seek  agreement  on  the 
Mexican  Wolf  Experimental  Population 
Rule. 

Response:  The  Service  has  consulted 
with  affected  agencies  and  with 
interested  landowners  and  members  of 
the  public  (see  previous  discussion 
regarding  participation  in  the  proposed 
rule  public  comment  process).  The  DEIS 
review  process  provided  substantial 
opportunity  for  review  of  and 
consultation  on  the  draft  proposed  rule. 
More  focussed  meetings,  hearings,  and 
consultations  occurred  upon  official 
publication  of  the  proposed  rule  (61  FR 
19237).  Several  changes  have  been  made 
to  the  final  rule  based  on  our  agreement 
with  comments  received  on  the 
proposed  rule.  Given  the  hundreds  of 
private  landovtmers  and  o|her  entities 
involved,  no  overall  agreement  on  all 
the  terms  of  the  rule  among  all  affiected 
interests  was  feasible. 

Comment:  The  proposed  rule  process 
has  been  flawed  because  it  was  issued 
before  the  Final  EIS  was  issued  and 
before  the  Record  of  Decision  was 
issued.  Without  these  steps,  the  public 
has  had  inadequate  information  upon 
which  to  make  meaningful  comments. 

Response:  We  believe  that  the 
sequencing  of  the  DEIS,  proposed  rule, 
FEIS,  ROD,  and  final  rule  is  legal  and 
proper.  Further,  we  believe  that  the 
public's  opportunity  to  review  and 
comment  on  the  proposed  rule  has 
exceeded  the  legal  requirement.  The 
draft  proposed  rule  was  an  important 
component  of  the  Proposed  Action  in 
the  Deis,  a  draft  of  the  proposed  rule 
appeared  in  Appendix  C  of  the  DEIS. 
Fourteen  public  meetings  and  three 
hearings  were  held  on  the  DEIS.  The 
public  had  126  days  to  comment  on  the 
DEIS.  The  proposed  rule  was  then 
published  separately  in  the  Federal 
Register  (61  FR  19237)  with  a  61-day 
comment  period,  and  four  public 
hearings  were  held.  All  comments 
addressing  provisions  of  the  draft 
proposed  rule  in  the  DEIS  or  the 
proposed  rule  in  the  Federal  Register 
(61  FR  19237)  were  reviewed  and 
considered  in  this  final  rule.  It  would  be 
improper  to  issue  the  final  rule  before 
the  FEIS  because  the  final  rule  must  be 
consistent  with  the  Record  of  Decision 
(ROD),  and  the  ROD  must,  by  law. 
follow  the  FEIS  by  at  least  30  days. 
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Effective  Date  Justification 

The  30  day  delay  between  publication 
.  of  this  final  rule  and  its  effective  date  as 
provided  by  the  Administrative 
Procedure  Act  (5  U.SC.  533  (d)  (3))  has 
been  reduced.  This  is  to  allow  for  the 
timely  transfer  of  suitable  release 
candidates  to  soft  release  pens  for 
acclimation  purposes.  The  following 
biological  considerations  necessitate 
this  approach.  The  approved 
reintroduction  of  captive  wolves 
initially  requires  transfer  from  captive 
fecilities  to  soft-release  pens  in  the 
recovery  area  and  an  acclimation  period 
of  several  weeks  at  the  release  site  prior 
to  actual  release  to  the  wild.  Wolf 
experts  have  recommended  that  the 
reintroduction  process  begin  in  January 
due  to  the  reproductive  cycle  of  the 
Mexican  wolf,  thereby  allowing 
sufficient  time  for  wolves  to  become 
accustomed  to  their  surroundings  prior 
to  release  and  thus  easing  their 
transition  to  the  wild  environment. 
Wolves  typically  breed  from  late 
January  through  early  March.  In  order 
not  to  disrupt  breeding,  wolves  need  to 
be  moved  to  t)|e  soft  release  pens  as 
soon  as  possible.  Wolf  experts  involved 
in  previous  wolf  releases  agree  that  the 
wolves  should  spend  about  2  months  in 
the  release  pens  prior  to  actual  release. 
Wolves  typically  give  birth  firom  early 
April  to  early  May.  The  plan  is  to 
release  the  Mexican  wolves  about  30 
days  before  they  have  pups  to  allow 
sufficient  time  for  the  adult  wolves  to 
find  a  suitable  den  location  and 
excavate  a  den.  Therefore,  Mexican 
wolves  must  be  moved  to  the  soft 
release  pens  in  late  January  and  begin 
their  2-month  acclimation  period  so  that 
they  can  be  released  around  mid  to  late 
March.  This  soft  release  protocol  was 
developed  in  previous  wolf  releases  and 
has  been  successful. 

A  draft  proposed  rule  was  made 
available  for  public  review  and 
comment  as  part  of  the  draft  EIS  for  the 
Mexican  woLF  reintroduction  proposal. 
A  proposed  rule  was  later  issued  for 
additional  public  review  and  comment. 
Opportunity  for  public  discussion  and 
debate  of  rule  provisions  was  provided 
at  18  public  meetings  and  hearings 
throughout  potentially  affected  areas. 
The  rule  making  process  has  been 
responsive  to  extensive  input  received 
firom  public  agencies  and  ftirther  review 
is  unlikely  to  reveal  new  substantive 
issues.  Because  of  the  biological 
conditions  described  above  and  the 
extensive  public  review  of  the  proposed 
rule,  HS.  and  Record  of  Decision  for 
this  action.  Mexican  wolf  reintroduction 
should  begin  as  soon  as  possible  after 
the  publication  of  this  rule.  Therefore. 


due  to  biological  considerations  and  the 
extensive  public  review  process  already 
conducted,  good  cause  exists  for  this 
rule  to  be  effective  14  days  after 
publication. 

National  Environmental  Policy  Act 

A  FEIS  on  reintroduction  of  the 
Mexican  wolf  in  the  southwestern 
United  States  has  been  prepared  and  is 
available  to  the  public  (see  ADDRESSES 
section).  The  FEIS  should  be  referred  to 
for  analysis  of  the  Preferred  Alternative 
chosen  in  the  Record  of  Decision.  Also, 
the  FEIS  contains  a  complete  list  of 
references  for  the  backgroimd 
information  provided  here. 

Required  Determinations 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  The  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  [5 
U.S.C.  601.  et  seq.).  This  final  rule 
classifies  Mexican  wolves  to  be  re- 
established as  a  nonessential 
experimental  population  under  section 
10(j)  of  the  Act.  This  rule  sets  forth 
management  directions  and  provides  for 
limited  allowable  legal  take  of  wolves 
within  a  defined  Mexican  Wolf 
Experimental  Population  Area.  The  rule 
will  not  significantly  change  costs  to 
industry  or  governments.  Furthermore, 
the  rule  produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  No  direct 
costs,  information  collection,  or  record 
keeping  requirements  hre  imposed  on 
small  entities  by  this  action.  This  final 
rule  is  not  a  major  rule  as  defined  by  5 
U.S.C.  804(2). 

This  final  rule  contains  collections  of 
information  that  require  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  The  Service  has 
already  requested  emergency 
authorization  for  this  fi-om  the  Office  of 
Management  and  Budget  (OMB).  No 
information  will  be  collected  for  this 
action  until  OMB  authorization  is 
provided. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Takings  implications  of  this  final  rule 
have  been  reviewed  under  Executive 
Order  12630,  the  Attorney  General 
Guidelines.  Department  Guidelines,  and 
the  Attorney  General  Supplemental 


Guidelines.  One  issue  of  concern  is  the 
depredation  of  livestock  by 
reintroduced  wolves;  but,  such 
depredation  by  a  wild  animal  would  not 
be  a  "taking"  under  the  5th 
Amendment.  One  of  the  reasons  for  the 
experimental  nonessential  designation 
is  to  allow  the  agency  and  private 
entities  flexibility  in  managing  the 
wolves,  including  the  elimination  of  a 
wolf  when  there  is  a  confirmed  kill  of 
livestock. 

The  Service  has  determined  that  this 
final  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

This  rule  has  been  reviewed  under 
Executive  Order  12612  to  determine 
federalism  considerations  in  policy 
formulation  and  implementation.  Some 
counties  in  the  vicinity  of  the  wolf 
reintroduction  area  have  enacted 
ordinances  specifically  prohibiting  the 
introduction  of  the  wolf  (among  odier 
species)  within  county  boundaries. 
However,  the  United  States  Congress 
has  given  the  Secretary  of  the  Interior 
explicit  statutory  authority,  in  section 
10(j)  of  the  Att.  to  promulgate  this  rule, 
and  under  the  Supremacy  Clause  of  the 
United  States  Constitution,  this  has  the 
effect  of  preempting  State  regulation  of 
wildlife  to  the  extent  in  conflict  with 
this  rule.  Nevertheless,  the  Service  has 
endeavored  to  cooperate  with  State 
wildlife  agencies  and  Coimty  and  Tribal 
governments  in  the  preparation  of  this 
rule. 

Author 

The  primary  author  of  this  document 
is  Mr.  E)avid  R.  Parsons  (see  ADDRESSES 
section,  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and  record- 
keeping requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  section  17.11(h).  revise  the 
table  entry  for  "Wolf,  gray"  under 
MAMMALS  to  read  as  follovtrs: 


§17.11 
Wildlife. 


Endangered  and  threatenad 
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(h)*  *  • 


Species 


Common  nanrii  i 


Mammals 


WoH,  gray 


Do 
Do 


Do 


Scientific  name 


Vertebrate  population  ,»-  __^    . 

Historic  range  wtiere  endanger«»d  or      Status        1™?®!?         r!?**'        Speaal 

threatened  "^®°  hat)rtat  rules 


Canis  lupus Holarctic U.S^A.,  conterm- 
inous (lower  48) 
States,  except  MN 
and  where  listed  as 
an  experimental 
population;  Mexico. 
~ .do U.S.A.  (MN)  T 


..do 
..do 


..do 


3.  The  Servio!  amends  §  17.84  by 
adding  paragrai^]^  (k)  to  read  as  follows: 

f  17.84    Special  I  iles— vertebrate*. 

*  *  *  k  » 

(k)  Mexican  ^ky  wolf  {Canis  lupus 
baileyi). 

(1)  The  Mexid^  gray  wolf  (Mexican 
wolf)  populations  reestablished  in  the 
Blue  Range  Wolf  Recovery  Area  and  in 
the  White  Sands  Wolf  Recovery  Area,  if 
used,  within  the  Mexican  Wolf 
Experimental  Papulation  Area, 
identified  in  pa^graph  (k)(9)  of  this 
section,  are  one  nonessential 
experimental  papulation.  This, 
nonessential  experimental  population 
will  be  managed  according  to  the 
following  provisions. 

(2)  Based  on  the  best  available 
infoimation,  the  Service  finds  that 
reintroduction  oEan  experimental 
population  of  M^abdcan  wolves  into  the 
subspecies'  probabte  historic  range  will 
further  the  conservation  of  the  Mexican 
wolf  subspecies  and  of  the  gray  wolf 
species;  that  the; Experimental 
population  is  noiti "essential,"  under  50 
CFR  17.81(c)(2);  that  the  experimental 
population  is  wholly  separate 
geographically  fr^m  any  other  wild  gray 
wolf  population  6r  individual  wild  gray 
wolves;  that  no  wild  Mexican  wolves 
are  known  to  exist  in  the  exp>erimental 
population  area  cir  anywhere  else;  and 
that  future  migration  of  wild  Mexican 
wolves  into  the  experimental 
population  area  is  not  possible. 

(3)  No  person,  agency,  or  organization 
may  "take"  (see  c^finition  in  paragraph 
(k)(15)  of  this  section)  any  wolf  in  the 
wild  within  the  Kiexican  Wolf 
Experimental  Population  Area,  except 
as  provided  in  tWs  rule.  The  Service 
may  investigate  Mch  take  of  a  Mexican 
wolf  and  may  refer  the  take  of  a  wolf 


•do U.SJV.  (WY  and  por- 
tions of  10  and 
MT— see  17.84(0). 

do U.S.A.  (portions  of 

AZ,  NM.  and  TX— 
see  17.84(k)). 


contrary  to  this  rule  to  the  appropriate 
authorities  for  prosecution. 

(i)  Throughout  the  Mexican  Wolf 
Experimental  Population  Area,  you  will 
not  be  in  violation  of  the  Act  or  this  rule 
for  "unavoidable  and  unintentional 
take"  (see  definition  in  paragraph 
(k)(15)  of  this  section]  of  a  wolf.  Such 
take  must  be  non-negligent  and 
incidental  to  a  legal  activity,  such  as 
military  training  and  testing,  trapping, 
driving,  or  recreational  activities.  You 
must  report  the  take  within  24  hours  to 
the  Service's  Mexican  Wolf  Recovery 
Coordinator  or  to  a  designated 
representative  of  the  Service. 

(ii)  Throughout  the  Mexican  Wolf 
Experimental  Population  Area,  you  may 
"harass"  (see  definition  in  paragraph 
(k)(l5)  of  this  section  ]  wolves  that  are 
within  500  yards  of  people,  buildings, 
facilities,  pets,  "livestock"  (see 
definition  in  paragraph  (k)(15)  of  this 
section],  or  odier  domestic  animals  in 
an  opportunistic,  noninjurious  manner 
(see  definition  of  "opportunistic, 
noninjurious  harassment"  in  paragraph 
(k)(15)  of  this  section]  at  any  time — 
provided  that  wolves  cannot  be 
purposely  attracted,  tracked,  searched 
out,  or  chased  and  then  harassed.  You 
must  report  harassment  of  wolves 
within  7  days  to  the  Service's  Mexican 
Wolf  Recovery  Coordinator  or  to  a 
designated  representative  of  the  Service. 

(iii)  Throughout  the  Mexican  Wolf 
Experimental  Population  Area,    • 
excluding  areas  within  the  national  park 
system  and  national  wildlife  refuge 
system,  no  Federal  agency  or  their 
contractors  will  be  in  violation  of  the 
Act  or  this  rule  for  unavoidable  or 
unintentional  take  of  a  wolf  resulting 
from  any  action  authorized  by  that 
Federal  agency  or  by  the  Service, 


XN 


XN 


1, 6.  13.       17.95(«0       NA 
35, 
561, 
562. 


35  17.95(a)       17.40(d) 

561,  562      NA  17.84(i) 


NA  17.84(k) 


including,  but  not  limited  to,  miUtary 
training  and  testing.  This  provision  does 
not  exempt  agencies  and  their 
contractors  from  complying  with 
sections  7(a)(1)  and  7(a)(4)  of  the  Act, 
the  latter  of  which  requires  a  conference 
with  the  Service  if  they  propose  an 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  the  Mexican 
wolf. 

(iv)  In  areas  within  the  national  park 
system  and  national  wildlife  refuge 
system.  Federal  agencies  must  treat 
Mexican  wolves  as  a  threatened  species 
for  purposes  of  complying  with  section 
7  of  the  Act.  a 

(v)  On  private  land  anywhere  within 
the  Mexican  Wolf  Experimental 
Population  Area,  livestock  owners  or 
their  agents  may  take  (including  kill  or 
injure)  any  wolf  actually  "engaged  in 
the  act  of  killing,  wounding,  or  biting 
livestock"  [see  definition  in  paragraph 
(k)(15)  of  this  section];  provided  that 
evidence  of  livestock  freshly  wounded 
or  killed  by  wolves  is  present;  and 
further  provided  that  the  take  is 
reported  to  the  Service's  Mexican  Wolf 
Recovery  Coordinator  or  a  designated 
representative  of  the  Service  within  24 
hours. 

(vi)  On  tribal  reservation  land 
anywhere  within  the  Mexican  Wolf 
Experimental  Population  Area,  fivestock 
ownere  or  their  agents  may  take 
(including  kill  or  injure)  any  wolf 
actually  engaged  in  the  act  of  killing, 
wounding,  oi*  biting  livestock;  provided 
that  evidence  of  livestock  freshly 
wounded  or  killed  by  wolves  is  present; 
and  further  provided  that  the  take  is 
reported  to  die  Service's  Mexican  Wolf 
Recovery  Coordinator  or  a  designated 
representative  of  the  Service  within  24 
houra. 
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(vii)  On  "public  lands"  [see  defqiition 
in  paragraph  (k)(15)  of  this  section] 
allotted  for  grazing  anywhere  within  the 
Mexican  Wolf  Experimental  Population 
Area,  including  within  the  designated 
"wolf  recovery  areas"  (see  definition  in 
paragraph  (k)(15)  of  this  section), 
livestock  owners  or  their  agents  may  be 
issued  a  permit  under  the  Act  to  take 
wolves  actually  engaged  in  the  act  of 
killing,  wounding,  or  biting  "livestock" 
(see  definition  in  paragraph  (k)(15)  of 
this  section].  Before  such  a  permit  is 
issued,  the  following  conditions  must  be 
met — livestock  must  be  legally  present 
on  the  grazing  allotment:  six  or  more 
"  "breeding  pairs"  (see  definition  in 
paragraph  (k)(15)  of  this  section]  of 
Mexican  wolves  must  be  present  in  the 
Blue  Range  Wolf  Recovery  Area; 
previous  loss  or  injury  of  livestock  on 
the  grazing  allotment,  caused  by  wolves, 
must  be  documented  by  the  Service  or 
our  authorized  agent;  and  agency  efforts 
to  resolve  the  problem  must  be 
completed.  Permits  issued  under  this 
provision  will  be  valid  for  45  days  or 
less  and  will  s{>ecify  the  maximum 
number  of  wolves  you  are  allowed  to 
take.  If  you  take  a  wolf  under  this 
provision,  evidence  of  livestock  freshly 
wounded  or  killed  by  wolves  must  be 
present.  You  must  report  the  take  to  the 
Service's  Mexican  Wolf  Recovery 
Coordinator  or  a  designated 
representative  of  the  Service  within  24 
hours. 

(viii)  Throughout  the  Mexican  Wolf 
Experimental  Population  Area,  take  of 
Mexican  wolves  by  livestock  guarding 
dogs,  when  used  in  the  traditional 
manner  to  protect  livestock  on  public, 
tribal,  and  private  lands,  is  permitted.  If 
you  become  aware  that  such  take  by 
your  guard  dog  has  occiured,  you  must 
report  the  take  to  the  Service's  Mexican 
Wolf  Recovery  Coordinator  or  a 
designated  representative  of  the  Service 
within  24  hours. 

(ix)  Personnel  authorized  by  the 
Service  may  take  any  Mexican  wolf  in 
the  nonessential  experimental 
population  in  a  manner  consistent  with 
a  Service-approved  management  plan, 
special  management  measure,  or  a  valid 
permit  issued  by  the  Service  under 
§  17.32.  This  may  include,  but  is  not 
limited  to,  capture  and  translocation  of 
wolves  that— prey  on  livestock;  attack 
pets  or  domestic  animals  other  than 
livestock  on  private  or  tribal  land; 
"impact  game  populations  in  ways 
which  may  inhibit  further  wolf 
recovery"  (see  definition  in  paragraph 
(k)(15)  of  this  section];  prey  on  members 
of  the  desert  bighorn  sheep  herd  found 
on  the  White  Sands  Missile  Range  and 
San  Andres  National  Wildlife  Refuge  so 
long  as  the  State  of  New  Mexico  lists  it 


as  a  species  to  be  protected;  are 
considered  "problem  wolves"  (see 
definition  in  paragraph  (k)(15)  of  this 
section];  are  a  nuisance;  endanger 
themselves  by  their  presence  in  a 
military  impact  area;  need  aid  or 
veterinary  care;  or  are  necessary  for 
authorized  scientific,  research,  or 
management  purposes.  Lethal  methods 
of  take  may  be  used  when  reasonable 
attempts  to  capture  wolves  alive  fail  and 
when  the  Service  determines  that 
immediate  removal  of  a  particular  wolf 
or  wolves  from  the  wild  is  necessary. 
Authorized  personnel  may  use  leg-hold 
traps  and  any  other  eCfectiveTdevice  or 
method  for  captiuing  or  controlling 
wolves  to  carry  out  any  measure  that  is 
a  part  of  a  Service-approved 
management  plan,  notwithstanding  any 
conflicts  in  State  or  local  law.  The 
disposition  of  all  wolves  (live  or  dead) 
or  their  parts  taken  as  part  of  a.Service- 
authorized  management  activity  must 
follow  provisions  in  Service-approved 
management  plans  or  interagency 
agreements  or  procedures  approved  by 
the  Service  on  a  case-by-case  basis. 

(x)  As  determined  by  the  Service  to  be 
appropriate,  the  Service  or  any  agent  so 
authorized  by  the  Service  may  capture, 
kill,  subject  to  genetic  testing,  place  in 
captivity,  euthanize,  or  return  to  the 
wild  (if  found  to  be  a  pure  Mexican 
wolf)  any  feral  wolf-like  animal,  feral 
wolf  hybrid,  or  feral  dog  found  within 
the  Mexican  Wolf  Experimental 
Population  Area  that  shows  physical  or 
behavioral  evidence  of  hybridization 
with  other  canids,  such  as  domestic 
dogs  or  coyotes;  being  an  animal  raised 
in  captivity,  other  than  as  part  of  a 
Service-approved  wolf  recovery 
program;  or  being  socialized  or 
habituated  to  humans. 

(xi)  The  United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Wildlife  Services 
(WS)  division  will  discontinue  use  of 
M— 44's  and  choking-type  snares  in 
"occupied  Mexican  wolf  range"  [see 
definition  in  paragraph  (k)(15)  of  this 
section).  The  WS  division  may  restrict 
or  modify  other  predator  control 
activities  pursuant  to  a  cooperative 
management  agreement  or  a  conference 
between  the  Service  and  the  WS 
division. 

(xii)  You  may  harass  or  take  a 
Mexican  wolf  in  self  defense  or  defense 
of  the  lives  of  others,  provided  that  you 
report  the  harassment  or  take  within  24 
hours  to  the  Service's  Mexican  Wolf 
Recovery  Coordinator  or  a  designated 
representative  of  the  Service.  If  the 
Service  or  an  authorized  agency 
determines  that  a  wolf  presents  a  threat 
to  human  Hfe  or  safety,  the  Service  or 
the  authorized  agency  may  kill  it. 


capture  and  euthanize  it,  or  place  it  in 
captivity. 

(xiii)  Intentional  taking  of  any  wolf  in 
the  Mexican  Wolf  Experimental 
Population  Area,  except  as  described 
above,  is  prohibited.  TTie  Service 
encourages  those  authorized  to  take 
wolves  to  use  nonlethal  means  when 
practicable  and  appropriate. 

(4)  You  must  not  possess,  sell,  deliver, 
carry,  transport,  ship,  import,  or  export 
by  any  means  whatsoever,  any  wolf  or 
wolf  part  frtim  the  experimental 
population  except  as  authorized  in  this 
rule  or  by  a  valid  permit  issued  by  the 
Service  under  §  17.32.  If  you  kill  or 
injiu«  a  wolf  or  find  a  dead  or  injured 
wolf  or  wolf  parts,  you  must  not  disturb 
them  (unless  instructed  to  do  so  by  an 
authorized  agent  of  the  Service),  you 
must  minimize  your  disturbance  of  the 
area  aroimd  them,  and  you  must  report 
the  incident  to  the  Service's  Mexican 
Wolf  Recovery  Coordinator  or  a 
designated  representative  of  the  Service 
within  24  hours. 

(5)  You  must  not  attempt  to  commit, 
solicit  another  to  commit,  or  cause  to  be 
committed,  any  offense  defined  in  this 
rule. 

(6)  No  land  use  restrictions  will  be 
imposed  on  private  lands  for  Mexican 
wolf  recovery  without  the  concurrence 
of  the  landowner., 

(7)  No  land  use  restrictions  will  be 
imposed  on  tribal  reservation  lands  for 
Mexican  wolf  recovery  without  the 
concurrence  of  the  tribal  government. 

(8)  On  public  lands,  the  Service  and 
cooperating  agencies  may  temporarily 
restrict  human  access  and  "disturbance- 
causing  land  use  activities"  (see 
definition  in  paragraph  (k)(15)  of  this 
section]  within  a  1-mile  radius  aroimd 
release  pens  when  wolves  are  in  them, 
around  active  dens  between  March  1 
and  June  30,  and  around  active  wolf 
"rendezvous  sites"  (see  definition  in 
paragraph  17.84(k)(15)  of  this  section] 
between  June  1  and  September  30,  as 
necessary. 

(9)  The  two  designated  wolf  recovery 
areas  and  the  experimental  population 
area  for  Mexican  wolves  classified  as  a 
nonessential  experimental  population 
by  this  rule  are  described  in  the 
following  subsections.  Both  designated 
wolf  recovery  areas  are  within  the 
subspecies'  probable  historic  range  and 
are  wholly  separate  geographically  frtjm 
the  current  range  of  any  known  Mexican 
wolves  or  other  gray  wolves..     ' 

(i)  The  Blue  Range  Wolf  Recovery 
Area  includes  all  of  the  Apache 
National  Forest  and  all  of  the  Gila 
National  Forest  in  east-central  Arizona 
and  west-central  New  Mexico  (Figure  1). 
Initial  releases  of  captive-raised    . 
Mexican  wolves  will  take  place, 
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generally  as  described  in  our  Preferred 
Alternative  in  tlie  FEIS  on  Mexican  wolf 
reintroduction.  Within  the  Blue  Range 
Wolf  Recovery  Area  "primary  recovery 
zone"  [see  definition  in  paragraph 
(k)(15)  of  this  section].  This  is  the  area 
within  the  Apache  National  Forest 
bounded  on  the  inorth  by  the  Apache- 
Greenlee  County  line;  on  the  east  by  the 


Arizona-New  Mexico  state  Une;  on  the 
south  by  the  San  Francisco  River 
(eastern  half]  and  the  southern 
boundary  of  the  Apache  National  Forest 
(western  half);  and  on  the  west  by  the 
Greenlee-Graham  County  line  (San 
Carlos  Apache  Reservation  boundary). 
The  Service  will  allow  the  wolf 
population  to  expand  into  the  Blue 


Range  Wolf  Recovery  Area  "secondary 
recovery  zone"  (see  definition  in 
paragraph  (k)(15)  of  this  section),  which 
is  the  remainder  of  the  Blue  Range  Wolf 
Recovery  Area  not  in  the  primary 
recovery  zone. 

mUJNQ  CODE  4910-SS-P 
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Fig.  1:     Blue    Range   Wolf   Recovery   Area 
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(ii)  The  White  Sands  Wolf  Recovery 
Area  in  south-cehtral  New  Mexico 
includes  all  of  tihe  White  Sands  Missile 
Range;  the  Whit*  Sands  National 
Monument;  thelSan  Andres  National 
Wildlife  Refuge;  and  the  area  adjacent 
and  to  the  west  of  the  Missile  Range 
bounded  on  the  $outh  by  the  southerly 
boundary  of  the  USDA  Jornada 
Experimental  R^ge  and  the  northern 
boundary  of  th^  New  Mexico  State 
University  Anii^al  Science  Ranch,  on 
the  west  by  the  |r|lew  Mexico  Principal 
Meridian,  on  thlei  north  by  the  Pedro 
Armendaris  Grant  boundary  and  the 


Sierra-Socorro  County  line,  and  on  the 
east  by  the  western  boundary  of  the 
Missile  Range  (Figure  2).  This  is  the 
back-up  reintroduction  area,  to  be  used 
only  if  later  determined  to  be  both 
necessary  and  feasible  in  accordance 
with  the  Preferred  Alternative  as  set 
forth  in  the  FEIS  on  Mexican  wolf 
reintroduction.  If  this  area  is  used, 
initial  releases  of  captive-raised  wolves 
would  take  place  within  the  White 
Sands  Wolf  Recovery  Area  primary 
recovery  zone.  This  is  the  area  within 
the  White  Sands  Missile  Range  bounded 
on  the  north  by  the  road  from  the  former 


Cain  Ranch  Head  quarters  to  Range 
Road  16,  Range  Road  16  to  its 
intersection  with  Range  Road  13.  Range 
Road  13  to  its  intersection  with  Range 
Road  7;  on  the  east  by  Range  Road  7;  on 
the  south  by  High\/ay  70;  and  on  the 
west  by  the  Missile  Range  boundary. 
The  Service  would  allow  the  wolf 
population  to  expand  into  the  White 
Sands  Wolf  Recovery  Area  secondary 
recovery  zone,  which  is  the  remainder 
of  the  White  Sands  Wolf  Recovery  Area 
not  in  the  primary  recovery  zone. 

BILUNQ  CODE  4310-66-P 
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Fig.    2:  White    Sands   Wolf    Recovery  Area 
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(iii)  The  boundaries  of  the  Mexican 
Wolf  Experimental  Population  Area  are 
the  portion  of  Arizona  lying  north  of 
Interstate  Highway  10  and  south  of 
Interstate  Highway  40;  the  portion  of 
New  Mexico  lying  north  of  Interstate 
Highway  10  in  the  west,  north  of  the 
New  Mexico-Tet>«as  boundary  in  the 
east,  and  south  of  Interstate  Highway  40; 
and  the  portion  of  Texas  lying  north  of 
United  States  Highway  62/180  and 
south  of  the  Tex4s-New  Mexico 
boundary  (Figuiie  3).  The  Service  is  not 
proposing  wolf  reestablishment 
throughout  this  area,  but  only  within 
the  Blue  Range  Wolf  Recovery  Area,  and 
possibly  later  in  the  White  Sands  Wolf 
Recovery  Area,  respectively  described 


in  paragraphs  {k)(9)  (i)  and  (ii)  of  this 
section.  If  a  member  of  the  nonessential 
experimental  population  is  captured 
inside  the  Mexican  Wolf  Experimental 
Population  Area,  but  outside  the 
designated  wolf  recovery  areas,  it  will 
be  re-released  within  the  recovery  area, 
put  into  the  captive  population,  or 
otherwise  managed  according  to 
provisions  of  a  Service-approved 
management  plan  or  action.  If  a  wolf  is 
foimd  in  the  United  States  outside  the 
boundaries  of  the  Mexican  Wolf 
Experimental  Population  Area  (and  not 
within  any  other  wolf  experimental 
population  area)  the  Service  will 
presume  it  to  be  of  wild  origin  with  full 
endangered  status  (or  threatened  in 


Minnesota]  under  the  Act,  imless 
evidence,  such  as  a  radio  collar, 
identification  mark,  or  physical  or 
behavioral  traits  (see  paragraph  (k)(3)(x) 
of  this  section),  establishes  otherwise.  If 
such  evidence  exists,  the  Service  or  an 
authorized  agency  will  attempt  to 
promptly  capture  the  wolf  and  re- 
release  it  within  the  recovery  area,  put 
it  into  the  captive  population,  or  carry 
out  any  other  management  measure 
authorized  by  this  rule  or  a  Service- 
approved  management  plan.  Such  a 
wolf  is  otherwise  not  subject  to  this  rule 
outside  the  designated  Mexican  Wolf 
Experimental  Population  Area. 

K' UNO  CODE  4310-6S-P 


1770 


Federal  Register  /  Vol.  63.  No.  7  /  Monday,  January  12,  1998  /  Rules  and  Regulations 


sj^  S 


CO 

5> 

o 
•o 

c 

3 
O 


Q. 
O 

o 

o 


c 
o 
o 

'x 

0) 


i 


o 

UJ 

QC 
>- 

i 

z 
o 
u 

Ul 

(/I 


i 


BILUNG  CODE  4310-65-C 


UMI 


Federal  Reguter  /  Vol.  63.  No.  7  /  Monday,  January  12,  1998  /  Rules  and  Regulations  1771 


(10)  If  Mexic^  wolves  of  the 
experimental  pm>ulation  occur  on 
public  lands  ouj^de  the  designated  wolf 
recovery  area(s],  but  within  the  Mexican 
Wolf  Experime]k|al  Population  Area,  the 
Service  or  an  atj^orized  agency  will 
attempt  to  captute  any  radio-collaied 
lone  wolf  and  any  lose  wolf  or  member 
of  an  established  pack  causing  livestock 
"depredations"!  (see  definition  in 
paragraph  (k](15)  of  this  section].  The 
agencies  will  not  routinely  capture  and 
return  pack  members  that  make 
occasional  foray^  onto  public  land 
outside  the  desi  gnated  wolf  recovery 
area(s)  and  uno  glared  lone  wolves  on 
public  land.  However,  the  Service  will 
capture  and  return  to  a  recovery  area  or 
to  captivity  packts  from  the  nonessential 
experiment^  population  that  establish 
territories  on  public  land  wholly  outside 
the  designated  iKijolf  recovery  area(s). 

(11)  If  any  wc|bres  move  onto  private 
land  outside  th^  idesignated  recovery 
area(s),  but  witl^n  the  Mexican  Wolf 
Experimental  Ptoulation  Area,  the 
Service  or  an  avj^^orized  agency  will 
develop  manag^ent  actions  in 
coofteration  with  the  landowner 
including  capture  and  removal  of  the 
wolf  or  wolves  if  requested  by  the 
landowner. 

(12)  If  any  wolves  move  onto  tribal 
reservation  land  outside  the  designated 
recovery  area(s),  but  within  the  Mexican 
Wolf  Experimental  Popiilation  Area,  the 
Service  or  an  aii|thorized  agency  will 
develop  management  actions  in 
cooperation  with  the  tribal  government 
including  capture  and  removal  of  the 
wolf  or  wolves  if  requested  by  the  tribal 
government. 

(13)  The  Service  will  evaluate 
Mexican  wolf  reintroduction  progress 
and  prepare  periodic  progress  reports, 
detailed  annual  reports,  and  full 
evaluations  after  [3  and  5  years  that 
recommend  cone  nuation,  modification, 
or  termination  en  the  reintroduction 
effort.  ! 

(14)  The  Serv^  does  not  intend  to 
change  the  "nonessential  experimental" 
designation  to  "essential  experimental," 
"threatened,"  or  "endangered"  and 
foresees  no  likelM  situation  which 
would  result  in  $uch  changes.  Critical 
habitat  cannot  bo  designated  under  the 
nonessential  experimental 
classification,  16U.S.C.  1539(j)(2)(C)(ii). 

(15)  Definitions — Key  terms  used  in 
this  rule  have  this  following  definitions. 

Breeding  pair  means  an  adult  male 
and  an  adult  female  wolf  that  have 
produced  at  leaatjtwo  pups  diuing  the 
previous  breedli^^  season  that  survived 
imtil  December  311  of  the  year  of  their 
birth.  I 

Depredation  means  the  confirmed 
killing  or  wouncUng  of  lawfully  present 


domestic  livestock  by  one  or  more 
wolves.  The  Service,  WS,  or  other 
Service-authorized  agencies  will 
confirm  cases  of  wolf  depredation  on 
domestic  livestock. 

Disturbance^ausing  land  use  activity 
means  any  land  use  activity  that  the 
Service  determines  could  adversely 
afiisct  reproductive  success,  natural 
bdiavior,  or  survival  of  Mexican  wolves. 
These  activities  may  be  temporarily 
restricted  within  a  1-mile  radius  of 
release  pens,  active  dens,  and 
rendezvous  sites.  Such  activities  may 
include,  but  are  not  limited  to — timber 
or  wood  harvesting,  management- 
ignited  fire,  mining  or  mine 
development,  camping  outside 
designated  campgrounds,  livestock 
drives,  off-road  vehicle  use,  hunting, 
and  any  other  use  or  activity  with  the 
potential  to  disturb  wolves.  The 
following  activities  are  specifically 
excluded  from  this  definition — 

(1)  Legally  permitted  livestock  grazing 
and  use  of  water  sources  by  livestock; 

(2)  Livestock  drives  if  no  reasonable 
alternative  route  or  timing  exists; 

(3)  Vehicle  access  over  establi^ed 
roads  to  private  property  and  to  areas  on 
public  land  where  legally  permitted 
activities  are  ongoing  if  no  reasonable 
alternative  route  exists; 

(4)  Use  of  lands  within  the  national 
park  or  national  wildlife  refuge  systems 
as  safety  buffer  zones  for  military 
activities; 

(5)  Prescribed  natiual  fire  except  in 
the  vicinity  of  release  pens;  and 

(6)  Any  authorized,  specific  land  use 
that  was  active  and  ongoing  at  the  time 
wolves  chose  to  locate  a  den  or 
rendezvous  site  nearby. 

Engaged  in  the  act  of  killing, 
wounding,  or  biting  livestock  means  to 
be  engaged  in  the  pursuit  and  grasping, 
biting,  attacking,  wounding,  or  fseding 
upon  livestock  that  are  alive.  If  wolves 
are  observed  feeding  on  a  livestock 
carcass,  you  cannot  assume  that  wolves 
killed  the  livestock  because  livestock 
can  die  irotn  many  causes  and  wolves 
will  feed  on  carrion. 

Harass  means  "intentional  or 
negligent  act  or  omission  which  creates 
the  likelihood  of  injury  to  the  wildlife 
by  annoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavioral 
patterns  which  include,  but  are  not 
limited  to,  breeding,  feeding,  or 
sheltering"  (50  CFR  17.3).  This 
experimental  population  rule  permits 
only  "opportimistic,  noninjurious 
harassment"  (see  definition  below). 

Impact  on  game  populations  in  ways 
which  may  inhibit  further  wolf  recovery. 
The  Service  encourages  states  and  tribes 
to  define  unacceptable  impacts  from 
wolf  predation  on  game  populations  in 


Service-approved  management  plans. 
Until  such  time  the  term  will  mean  the 
following — 2  consecutive  years  with  a 
cumulative  35  percent  decrease  in 
population  or  hunter  harvest  estimates 
for  a  particular  species  of  ungulate  in  a 
game  management  unit  or  distinct  herd 
segment  compared  to  the  pre-wolf  5- 
year  average  (unit  or  herd  must  contain 
average  of  greater  than  100  animals).  If 
wolf  predation  is  shown  to  be  a  primary 
cause  of  ungulate  population  declines 
(greater  than  50  percent  of  documented 
adult  or  young  mortality),  then  wolves 
may  be  moved  to  reduce  ungulate 
mortality  rates  and  assist  in  nerd 
recovery,  but  only  in  conjunction  with 
application  of  nther  common, 
professionally  acceptable,  wildlife 
management  techniques. 

Livestock  means  cattle,  sheep,  horses, 
mules,  and  burros  or  other  domestic 
animals  defined  as  livestock  in  State 
and  Tribal  wolf  management  plans 
approved  hv  the  Service. 

Occupiea  Mexican  wolf  range  means 
an  area  of  confirmed  presence  of 
resident  breeding  packs  or  pairs  of 
wolves  or  area  consistenUy  used  by  at 
least  one  resident  wolf  over  a  period  of 
at  least  one  month.  The  Service  must 
confirm  or  corroborate  wolf  presence. 
Exact  delineation  of  the  area  will  be 
described  by: 

(1)  5-mile  (8  km)  radius  aroimd  all 
locations  of  wolves  and  wolf  sign 
confirmed  as  described  above 
(nonradio-monitored); 

(2)  5-mile  (8  km)  radius  around  radio 
locations  of  resident  wolves  when  fewer 
than  20  radio  locations  are  available  (for 
radio-monitored  wolves  only);  or 

(3)  3-mile  (4.8  km)  radiiis  around  the 
convex  polygon  developed  from  more 
than  20  radio  locations  of  a  pack,  pair, 
or  single  wolf  acquired  over  a  period  of 
at  least  6  months  (for  radio-monitored 
wolves). 

This  definition  applies  only  within 
the  Mexican  Wolf  Experimental 
Population  Area. 

Opportunistic,  noninjurious 
harassment  (see  "harass")  means  as  the 
wolf  presents  itself  (for  example,  the 
wolf  travels  onto  and  is  observed  on 
private  land  or  near  livestock).  This  is 
the  only  type  of  harassment  permitted 
by  this  rule.  You  cannot  track,  attract, 
search  out,  or  chase  a  wolf  and  then 
harass  it.  Any  harassment  must  not 
cause  bodily  injury  or  death  to  the  wolf. 
The  basic  intent  of  harassment 
permitted  by  this  rule  is  to  scare  wolves 
away  from  the  immediate  area.  It  is 
limited  to  approaching  wolves  and 
dischaiyng  firearms  or  other  projectile 
launching  devices  in  proximity  to  but 
not  in  the  direction  of  wolves;  throwing 
objects  in  the  general  direction  of  but 


1772 


Federal  RegMter  /  Vol.  63.  No.  7  /  Monday,  January  12,  1998  /  Rules  and  ttegulaUons 


not  at  wolves;  or  making  any  loud  noise 
in  proximity  to  wolves. 

Primary  recovery  zone  means  an  area 
where  the  Service — 

(1)  Will  release  captive-raised 
Mexican  wolves, 

(2)  May  return  and  re-release 
previously  released  Mexican  wolves, 

(3)  May  release  translocated  wild-bom 
Mexican  wolves,  and 

(4)  Will  actively  support  recovery  of 
the  reintroduced  population. 

Problem  wolves  means  wolves  that — 

(1)  Have  depredated  lawfully  present 
domestic  livestock, 

(2)  Are  members  of  a  group  or  pack 
(including  adults,  yearlhigs,  and  yoimg- 
of-the-year)  that  were  dirmrtly  involved 
in  livestock  depredations, 

(3)  Were  fisd  by  or  are  diependent 
upon  adults  involved  with  livestock 
depredations  (because  young  animals 
will  likely  acquire  the  pack's  livestock 
depredation  habits), 

(4)  Have  depredated  domestic  animals 
other  than  livestock  on  private  or  tribal 
lands,  two  times  in  an  area  within  one 
year,  or 

(5)  Are  habituated  to  humans,  human 
residences,  or  other  fiacilities. 

Public  land  means  land  under 
administration  of  Federal  agencies 
including,  but  not  limited  to  the 
National  Park  Service,  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service, 
Forest  Service,  Department  of  Energy, 
and  Department  of  Defense;  and  State- 
owned  lands  within  the  boimdary  of  a 
designated  wolf  recovery  area.  All  State- 
owned  lands  within  the  boundary  of  the 
experimental  population  area,  but 
outside  designated  wolf  recovery  areas, 
will  be  subject  to  the  provisions  of  this 
rule  that  apply  to  private  lands. 

Rendezvous  site  means  a  gathering 
and  activity  area  regularly  used  by  a 
litter  of  young  wolf  pups  after  they  have 
emerged  from  the  den.  Typically,  the 
site  is  used  for  a  period  ranging  from 
about  one  week  to  one  month  in  the 
siunmer.  Several  sites  may  be  used  in 
succession. 

Secondary  recovery  zone  means  an 
area  adjacent  to  a  primary  recovery  zone 
in  which  the  Service  allows  released 
wolves  to  disperse,  wbete  wolves 
captured  in  the  wild  for  authorized 
management  purposes  may  be 
translocated  and  released,  and  where 
managers  will  actively  support  recovery 
of  the  reintroduced  population. 

Take  means"to  harass,  harm,  pursue, 
hunt,  ^oot  wound,  kill,  trap,  captiire, 
or  collect,  or  to  attempt  to  engage  in  any 
such  conduct"  (16  U.S.C.  1532(19)). 
Also,  see  definitions  of  "harass", 
"opportunistic,  noninjurious 
harassment",  and  "unavoidable  and 
unintentional  take."  . 


Unavoidable  and  unintentional  take 
means  accidental,  unintentional  take 
(see  definition  of  "Take")  which  occius 
despite  reasonable  care,  is  incidental  to 
an  otherwise  lawful  activity,  and  is  not 
done  on  piupose.  Examples  would  be 
striking  a  wolf  with  an  automobile  and 
catching  a  wolf  in  a  trap  outside  of 
known  occupied  wolf  range.  Taking  a 
wolf  with  a  trap,  snare,  or  other  type  of 
captiue  device  within  occupied  wolf 
range  (except  as  authorized  in  paragraph 
(k)(3)(ix)  and  (x)  of  this  section)  will  not 
be  considered  imavoidable,  accidental, 
or  unintentional  take,  imless  due  care 
was  exercised  to  avoid  taking  a  wolf. 
Taking  a  wolf  by  shooting  will  not  be 
considered  unavoidable,  accidental,  or 
imintentional  take.  Shooters  have  the 
responsibility  to  be  sure  of  their  targets. 

Wolf  recovery  area  means  a 
designated  area  where  managers  will 
actively  support  reestablishment  of 
Mexican  wolf  populations. 

Dated:  January  7. 1998. 
WittumLeary, 

Acting  Deputy  Assistant  Secretary  fix-  Fish 
and  Wildlife  and  Parks. 
[PR  Ooa  9S-681  Filed  l-ft-98;  9:20  am] 
MLUNQ  cow  431»4S-P 


DEPARTMENT  OF  COMMERCE 

Mtlonal  Oawnte  and  Atwwphfic 
Administration 


50CFRI>artt22 

[Dociwt  Na  M120434»-7gC7-^tt:  LO. 

oioaeA] 

Hsharlas  of  tha  Caribbaan.  QuN  of 
Maxioo.  and  South  AttanHc;  Coaatal 
Mlffatory  Palagic  Raaoufoaa  of  tita 
Quif  of  Maxioo  and  South  Atlantic; 
Cloaura 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACnON:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
hook-and-line  fishery  for  long  mackerel 
in  the  exclusive  economic  zone  in  the 
Florida  west  coast  subzone.  This  closure 
is  necessary  to  protect  the  overfished 
Gulf  king  mackerel  resoiuce. 
DATES:  Effective  12:01  a.m.,  local  time, 
January  7, 1998,  through  June  30, 1998. 
TOR  FURTHER  MFOflMATKM  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPI^MBfTARY  MFORMATKM:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tiumy,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 


managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Hshery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast 
subzone  of  865.000  lb  (392,357  kg).  That 
quota  was  further  divided  into  two 
equal  quotas  of  432,500  lb  (196,179  kg) 
for  vessels  in  each  of  two  groups  by  gear 
types:  vessels  fishing  with  run-around 
gillnets  and  those  using  hook-and-line 
gear  (50  CFR  622.42(c)(l)(i)(AH2)). 

In  accordance  with  50  CFR 
622.43(a)(3),  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  quota  is 
reached,  or  is  projected  to  be  reached, 
by  publishing  a  notification  in  the 
Federal  Register.  NMFS  has  determined 
that  the  commercial  quota  of  432,500  lb 
(196,179  kg)  for  Gulf  group  king 
mackerel  for  vessels  using  hook-and- 
line  gear  in  the  Florida  west  coast 
subzone  was  reached  on  January  6, 
1998.  Accradingly,  the  commercial 
fishery  for  king  mackerel  for  such 
vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  12:01  a.m., 
local  time,  January  7, 1998.  through 
June  30. 1998.  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone 
extends  from  87*31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25'20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County.  FL,  boundary) 
through  March  31. 1998;  and  (2)  25°48' 
N.  lat.  (due  west  the  Monroe/Collier 
County,  FL,  boundary)  fit)m  April  1, 
1998,  through  October  31, 1998. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.0. 12866. 

AndMiity:  16  U.S.C.  1801  et  seq. 
Dated:  January  6, 1998. 
Geoi^ge  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-618  Filed  l-fr-98;  4:24  pm] 
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National  Ocaatic  and  Atmosplteric 
Administration  | 

50  CFR  Part  64i 

[Docket  No.  9711^7264-8001-02;  i.D. 
102297A] 

RIN  0648-AK47 

Fisheries  of  ttijij  Northeastern  United 
States;  Atlantiti  Mackerel,  Squid,  and 
Butterfish  Fishfries;  1998 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)*  National  Oceanic  and 
Atmospheric  Administpation  (NOAA), 
Commerce.       I  j 
action:  Final  1098  initial  specifications. 

summary:  NMI^S  issues  final  initial 
specifications  far  the  1998  fishing  year 
for  Atlantic^ mackerel,  squid,  and 
butterfish.  Regulations  governing  these 
fisheries  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  provide  an  opportunity  for  the 
public  to  comment. 
DATES:  The  final  initial  specifications 
for  1998  are  efii^tive  January  1, 1998, 
through  December  31, 1998.  Revised 
§  648.23(a)  is  e^active  January  12, 1998. 


ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  quota 
paper  and  recommendations,  the 
Enviroiunental  Assessment,  and 
Regulatory  Impact  Review,  including 
analysis  of  impacts  under  the 
Regulatory  Flexibility  Act.  are  available 
from  David  R.  Keifer.  Executive 
Director,  Mid- Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  contact: 
Myles  Raizin,  508-281-9104. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP)  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  appear  at  50  CFR  part  648. 
These  regulations  require  NMFS  to 
publish  specifications  for  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY)  as  well  as  the  amounts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  pAH), 
domestic  aimual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total      "^ 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 


under  the  FMP  for  any  of  these  species. 
In  addition  to  commercial  quotas,  the 
Council,  in  consultation  with  its  Squid. 
Mackerel,  and  Butterfish  Technical 
Monitoring  Committee,  may 
recommend:  Revisions  to  the  amount  of 
squid  and  butterfish  that  may  be 
retained,  possessed,  and  landed  by 
vessels  issued  the  incidental  catch 
permit,  commercial  minimum  fish  sizes, 
commercial  trip  limits,  commercial 
seasonal  quotas/closures  for  Loligo  or 
Illex  squid,  minimum  mesh  sizes, 
commercial  gear  restrictions, 
recreational  harvest  limits,  recreational 
minimum  fish  sizes,  and  recreational 
possession  limits. 

The  proposed  rule  whose  preamble 
contained  proposed  1998  initial 
specifications  was  published  on 
November  26, 1997  (62  FR  63064).  The 
final  initial  specifications  are 
imchanged  fixim  those  that  were 
proposed.  A  complete  discusaon  of  the 
specifications  was  published  in  the 
preamble  to  the  proposed  rule  and  is  not 
repeated  here. 

The  following  table  contains  the  final 
initial  specifications  for  the  1998 
Atlantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  fisheries  as 
recommended  by  the  Council. 


Final  Initi||.  Annual  Specifications  for  Atlantic  Mackerel.  Squid,  and  Butterfish  for  the  Fishing  Year 

January  1  Through  December  31, 1998.  (mt)  * 


MaxOY 

ABC  

lOY 

DAH  

dap 

JVP  

TALFF  ... 


Specifications 


Squid 


Loligo 


26,000 
21,000 
21,000 
21.000 
21.000 
0 
0 


Illex 


24.000 
19,000 
19,000 
19,000 
19,000 
0 
0 


Attarrtic 
mackerel 


^N/A 

382,000 

280,000 

980.000 

50.000 

15.000 

0 


^  Not  applicablei 

20Y  may  be  ine»eased  during  the  year,  but  the  total  cannot  exceed  382,000  mt 

'Includes  15.000  mt  of  Atlantic  mackerel  reaeationai  aUocation. 


Butterfish 


16,000 
7.200 
5.900 
5.900 
5,900 
0 
0 


Four  special  cenditions  imposed  in 
previous  years  continue  to  be  imposed 
on  the  1998  Atlantic  mackerel  fishery  as 
follows:  (1)  Jointlventiues  are  allowed 
south  of  37°30'  N.  lat.,  but  river  herring 
bycatch  may  not  exceed  0.25  percent  of 
the  over-the-sidja  transfers  of  Atlantic 
mackerel;  (2)  the  Administratori 
Northeast  Region,  NMFS  (Regional 
Administrator),  must  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackenal  fishery;  (3)  the 
mackerel  OY  may  be  increased  during 
the  year,  but  the  total  must  not  exceed 


the  ABC;  and  (4 
nation  for  a  join : 


applications  fi*om  a 
venture  for  1998 


cannot  be  acted  upon  until  the  Regional 
Administrator  determines,  based  on  an 
evaluation  of  performance,  that  the 
nation's  purchase  obligations  from 
previous  years  have  been  fulfilled. 

Framework  Measure  for  Loligo  Squid 
Nets 

Amendment  5  to  the  FMP  established 
a  minimum  mesh  requirement  of  V/a 
inches  (48-mm)  throughout  the  entire 
net  for  vessels  possessing  Loligo  squid. 
Amendment  5  also  established  a 
framework  procedure  whereby  the 
minimum  mesh  provision  for  Loligo 
squid  could  be  reconsidered  by  the 
Council  on  an  annual  basis. 


Numerous  members  of  the 
commwcial  fishing  industry  testified 
before  the  Council  that  the  minimum 
mesh  size  requirement,  because  it 
applied  throughout  the  entire  net,  was 
creating  a  compliance  problem  for  the 
squid  industry.  Testimony  was  given 
that  after  continuous  use,  meshes 
forward  of  the  codend  become  distorted 
and  shrink.  Because  the  body  of  the  net 
forward  of  the  codend  lasts  significantly 
longer  than  the  codend,  this  problem 
becomes  more  acute  with  time.  Industry 
is  concerned  that  nets,  which  were  legal 
when  new,  could  violate  the  minimum 
mesh  size  requirement  after  extended 
use.  Since  selection  occurs  in  the 
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codend  of  the  net,  industry  argues  that 
the  requirement  for  a  minlmiun  mesh 
size  throughout  the  entire  net  is  creating 
an  unnecessary  burden  on  it. 

In  response  to  these  concerns  the 
Council  decided  to  change  the 
minimum  mesh  size  requirement  for 
Loligo  squid  nets  to  make  it  applicable 
to  the  codend  of  the  net  only.  The 
minimum  mesh  size  of  V/h  inches  (48 
mm)  remains  unchanged.  Accordingly, 
this  final  rule  requires  that  Loligo  squid 
nets  for  1998  have  a  minimiun  mesh 
size  of  V/b  inches  (48  mm)  diamond, 
inside  stretch  measure,  applied 
throughout  the  codend  for  at  least  150 
continuous  meshes  forward  of  the 
terminus  of  the  net,  or  if  the  net  is  not 
long  enough  for  such  a  measurement, 
the  terminal  one-third  of  the  net, 
measured  from  the  terminus  of  the  net 
to  the  head  rope*.  This  should  relieve  the 
industry  of  the  costs  associated  with 
replacing  the  body  of  the  net  before  its 
useful  service  life  has  been  realized.  The 
effects  on  the  fishery  should  be  minimal 
since  the  selection  process,  which 
occurs  in  the  codend,  will  be 
unchanged.  The  Council  concluded  that 
the  benefits  to  the  industry  in  terms  of 
cost  savings  far  outweighed  any 
negative  effects  of  applying  the  mesh 
requirement  to  the  codend  only. 
Additional  savings  in  terms  of 
enforcement  of  the  mesh  regulations 
should  be  realized  since  enforcement 
officers  will  only  be  required  to  check 
mesh  sizes  in  the  codend  instead  of  the 
entire  net,  which  in  most  cases  is  quite 
large  and  can  consume  a  significant 
amount  of  time  during  the  boarding 
process. 

Comments  and  Responses 

One  comment  fi-om  a  U.S. 
Congressman  was  received  opposing  the 
proposed  1998  JW  AtlanUc  mackerel 
specification  of  15.000  mt.  No 
comments  were  received  on  the  other 
annual  specifications  or  on  the  Loligo 
squid  net  minimum  mesh  size 
requirement. 

Comment:  The  commenter  stated  that 
competition  from  foreign  processors 
engaged  in  joint  ventures  with 
American  fishermen  is  now  reducing 


the  markets  available  to  shore-based 
American  processors.  This  commenter  . 
recommends  thatthe  JVP  specification 
for  1998  be  reduced  to  zero. 

Response:  The  1998  JVP  specification 
of  15,000  mt  is  10.000  mt  less  than  the 
1997  JVP  specification  to  reflect  the 
Council's  concern  that  JVPs  could  have 
a  negative  effect  on  the  further 
development  of  the  U.S.  export  market. 
The  potential  for  future  North  Sea 
mackerel  TAC  reductions  may  provide 
an  opportimity  for  U.S.  producers  to  sell 
additional  mackerel  in  the  international 
market.  The  reduction  is  consistent  with 
the  Council's  stated  policy  to  proceed 
on  a  course  that  recognizes  the  need  for 
JVP  in  the  short-term  to  allow  U.S. 
harvesters  to  take  mackerel  at  levels  in 
excess  of  current  U.S.  processing 
capacity.  However,  in  the  longer  term 
the  Council  intends  to  reduce  the  JVP 
specification  to  zero  as  U.S.  processing 
and  export  capacity  increases. 

Classification 

These  final  specifications  are 
authorized  by  50  CFR  part  648,  comply 
with  the  National  Environmental  Policy 
Act,  and  are  exempt  from  review  under 
E.O.  12866.  The  revision  to  §  648.23(a) 
has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Pursuant  to  5  U.S.C.  553(d)(3),  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  finds  for  good  cause  that  a  delay 
in  the  effective  date  of  the  final  initial 
specifications  for  the  1998  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  is  unnecessary  because  they 
do  not  establish  any  requirement  for 
which  a  regulated  entity  must  come  into 
compliance.  The  specifications  are  year- 
long quotas  and  are  used  for  the  sole 


purpose  of  closing  the  fishery  when  the 
amounts  specified  have  been  taken.  The 
change  in  the  minimum  mesh  size 
requirement  for  Loligo  squid  nets 
relieves  a  restriction  on  the  industry. 
Accordingly,  under  5  U.S.C.  553(d)(1)  it 
is  not  subject  to  a  30-day  delay  in 
effectiveness. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  6, 1:998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648,  Subpart  B, 
is  amended  as  follows: 

PART  648— FISHERIES  OF 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

AudMrity:  16  U.S.C  1801  et  seq. 

2.  In  §  648.23,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§648.23    Qear rastrictiom. 

(a)  Mesh  restrictions  and  exemptions. 
Owners  or  operators  of  otter  trawl 
vessels  possessing  Loligo  harvested  in  or 
from  the  EEZ  may  only  fish  with  nets 
having  a  minimum  mesh  size  of  IVa 
inches  (48  mm)  diamond  mesh,  inside 
stretch  measure,  applied  throughout  the 
codend  for  at  least  150  continuous 
meshes  forward  of  the  terminus  of  the 
net.  or  for  codends  with  less  than  150 
meshes,  the  minimum  mesh  size  codend 
shall  be  a  minimum  of  one-third  of  the 
net  measured  from  the  terminus  of  the 
codend  to  the  head  rope,  unless  they  are 
fishing  during  the  months  of  June.  July. 
Augtist,  and  September  for  lHex  seaward 
of  the  following  coordinates  (copies  of 
a  map  depicting  this  area  are  available 
bom  the  Regional  Administrator  upon 
request): 
*        *        *        •    .'  • 

(FR  Doc.  98-701  Filed  1-9-98;  8:45  am) 
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purpose  of  thesei  notices  is  to  give  interested 
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rule  making  priqi 
rules. 


to  the  adoption  of  the  final 


DEPARTMENtF  OF  JUSTICE 

Immigration  dnd  Naturalization  Service 

SCFRPartlOB 

PNS  No.  ITSS-il  i;  AG  No.  2137-Ml 
RIN1115-AE42 

Adfustment  of  Certain  Fees  of  tfie 
Immigration  Examinations  Fee 
Account 


agency:  Immij 
Service,  Justiq 
ACTION:  Propo! 


SUMMARY:  Thi^ 
the  fees  schedu 


;ption  and  Naturalization 
rule. 


Md 


i  rule  proposes  to  adjust 
i  e  of  the  Immigration 
Examinations  Fee  Account  for  certain 
immigration  adjudication  and 
naturalization  k|>plications  and 
petitions.  Fees 'collected  from  persons 
filing  these  applications  and  petitions 
are  deposited  into  the  Immigration 
Examinations  F^e  Account  and  used  to 
fund  the  cost  ojFlprocessing  immigration 
adjudication  arid  naturalization 
applications  and  petitions  and 
associated  supi^rt  services;  the  cost  of 
providing  similar  services  to  asylum 
and  refugee  ap|(|icants;  and  the  cost  of 
similar  services  provided  to  other 
immigrants  at  m  charge.  The  fees  that 
fund  the  Immig^tion  Examinations  Fee 
Account  were  Ifafet  revised  on  July  14, 
1994;  since  the  revision,  the  cost  of  the 
services  supported  by  the  Account  have 
increased.  The  iipmigration  and 
Naturalization  ^^rvice  (INS)  conducted 
a  thorough  review  of  the  resources  and 
activities  hinderf  by  the  Account  and 
has  determined  jt^at  the  current  fees  do 
not  recover  the  tbsts  of  services.  The  fee 
increases  range  from  $20.00  to  $255.00 
depending  on  the  type  of  application  or 
petition  filed.  Vy^thout  a  fee  increase 
and  based  on  4.$!million  fee-paying 
applications,  the  INS  projects  FY  1998 
fee  revenues  of  $368.4  million.  The  INS 
also  estimates  that  it  will  cost  $638.6 
million  to  proce^  5  million 
applications,  of  j^hich  4.3  are  expected 
to  be  fee-paying.  This  would  resuU  in  a 
shortfall  of  revenue  to  expenses  of 


approximately  $270.2  million.  This  rule 
is  necessary  to  ensure  that  the  fees  that 
fund  the  Immigration  Examinations  Fee 
Account  generate  sufficient  revenue  to 
recover  the  full  cost  of  processing 
immigration  adjudication  and 
naturalization  applications,  petitions, 
the  cost  of  asylum,  refugee  and  other 
immigrant  services  provided  at  no 
charge  to  the  applicant. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  13, 1998. 
AC>OflESSES:  Please  submit  written 
comments,  in  triplicate  (one  original 
and  two  copies),  to  the  Director,  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service 
(INS).  425  I  Street.  N.W..  Room  5307, 
Washington.  D.C..  20536.  Attention: 
Public  Comment  Clerk.  To  ensure 
proper  handling,  please  reference  INS 
Number  1768-96  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  T.  Natchuras.  Chief.  Fee  Policy 
and  Rate  Setting  Branch,  Office  of 
Budget.  Immigration  and  Naturalization 
Service,  or  Diane  M.  Eggert,  Senior  Staff 
Accountant.  Fee  Policy  and  Rate  Setting 
Branch,  Office  of  Budget.  Immigration 
and  Naturalization  Service,  on  (202) 
616-2754.  or  in  writing  at  425  I  Street. 
N.W..  Room  6240.  Washington.  D.C.. 
20536.  Detailed  documentation  of  the 
rate  setting  process  is  available  upon 
request  by  calling  (202)  616-2754. 

SUPPLEMENTARY  INFORMATKM: 
Legislative  Authority 

A.  Departments  of  Commerce.  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts  of  1989 
and  1991 

The  Departments  of  Commerce. 
Justice,  and  State,  the  Judiciary,  and  ' 
Related  Agencies  Appropriation  Act, 
1989  (Public  Uw  (P.L.)  100-459) 
authorized  the  INS  to  prescribe  and 
collect  fees  to  recover  the  cost  of 
providing  certain  immigration 
adjudication  and  naturalization 
services.  P.L.  100-459  also  authorized 
the  establishment  of  the  Immigration 
Examinations  Fee  Account 
(Examinations  Fee  Account)  in  the 
Treasury  of  the  United  States.  All 
revenue  firom  fees  collected  for  the 
provision  of  immigration  adjudication 


and  naturalization  services  are 
deposited  in  the  Examinations  Fee 
Account  and  "•  •  •  remain  available 
*  *  *  to  reimburse  any  appropriation 
the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing 
immigration  adjudication  and 
naturalization  services  and  the 
collection,  safeguarding  and  accounting 
for  fees  *   *   *  (8  U.S.C.  1356(n))." 

In  subsequent  legislation,  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act.  1991  (P.L. 
101-515),  Congress  further  authorized 
"*  *  *  that  fees  for  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provideid  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fet    may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected."  (8 
U.S.C.  1356fm)) 

Conference  Report  104-378.  Making 
Appropriations  for  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies  For  the 
Fiscal  Year  Ending  September  30.  1996. 
and  For  Other  Purposes,  directs  the  INS 
to  fund  the  cost  of  the  Cuban-Haitian 
Entrant  Program  from  the  Examinations 
Fee  Account.  The  Report  states.  "(t)he 
conferees  have  also  agreed  that  the 
activities  related  to  the  resettlement  of 
Cubans  and  Haitians  should  be 
transferred  to  the  *  •  *  Service  and  that 
the  costs  of  these  activities  should  be 
supported  by  the  Immigration 
Examinations  Fee  account." 

B.  The  Independent  Offices 
Appropriation  Act,  1952 


The  INS  also  employs  the  authority 
granted  through  the  Independent  Offices 
Appropriation  Act,  1952  ((P.L.  82-137) 
(lOAA),  31  U.S.C.  9701),  commonly 
referred  to  as  the  "user  fee  statute,"  to 
develop  its  fees.  The  user  fee  statute 
directs  Federal  agencies  to  identify 
services  provided  to  unique  segments  of 
the  population  and  to  charge  fees  for 
those  services,  rather  than  supporting 
such  services  through  general  tax 
revenues.  The  lOAA  states  that  "*  •  • 
each  service  or  thing  of  value  provided 
by  an  agency  *  •  •  to  a  person  •  *  • 
is  to  be  self-sustaining  to  the  extent 
possible."  The  lOAA  further  states  that 
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charges  for  such  services  or  things  of 
value  shbuld  be  based  on"*  *  *  Ulhe 
costs  to  the  Government  *  *  *" 

C.  The  Chief  Financial  Officers  Act  of 
1990 

The  INS  must  also  conform  to  the- 
requirements  of  the  Chief  Financial 
Officer  Act  of  1990  (P.L.  101-576). 
Section  205(a)(8)  of  the  Act  requires 
each  agency's  Chief  Financial  Officer  to 
"review,  on  a  biennial  basis,  the  fee, 
royalties,  rents,  and  other  charges 
imposed  by  the  agency  for  services  and 
things  of  value  it  provides,  and  make 
recommendations  on  revising  those 
charges  to  reflect  costs  incurred  by  it  in 
providing  those  services  and  things  of 
value."  (31  U.S.C.  902(a)(8)) 

Federal  Coat  Accounting  and  Fee 
Setting  Standards  and  Guidelines 

A.  Office  of  Management  and  Budget 
(OMB)  CircularNo.  A-25.  User  Charges 

When  developing  fees  for  services,  the 
INS  adheres  to  the  principles  contained 
in  OMB  Circular  Number  A-25,  User 
Charges.  OMB  Circiilar  A-25  states  that 
as  a  general  policy  a  "user  charge  •  •  • 
will  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  h-om  Federal  activities  beyond 
those  received  by  the  general  public." 
(OMB  Circular  A-25.  User  Charges, 
section  6.)  The  Circular  provides  the 
following  discussion  of  what  constitutes 
a  "special  benefit": 

When  a  service  (or  privilege)  provides 
special  benefits  to  an  identifiable  recipient 
beyond  those  that  acciue  to  the  general 
public,  a  charge  will  be  imposed  (to  recover 
the  full  cost  to  the  Federal  Government  for 
providing  the  special  benefit  •  *  •).  For 
.example,  a  special  t>enefit  will  be  considered 
to  accrue  and  a  user  charge  will  be  imposed 
when  a  Govenunent  service:  (a)  lEjnables  the 
beneficiary  to  obtain  more  immediate  or 
substantial  gains  or  values  (which  may  or 
may  not  be  measurable  in  monetary  terms) 
than  those  that  accrue  to  the  general  public 
(e.g.,  receiving  a  patent,  insurance,  or 
guarantee  provision,  or  a  license  to  carry  on 
a  specific  activity  or  business  or  various 
kinds  of  public  land  use);  or  (b)  (Pjrovides 
business  stability  or  contributes  to  public 
confidence  in  the  business  activity  of  the 
beneficiary  (e.g.,  insuring  deposits  in 
commercial  btuiks);  or  (c)  (l]s  performed  at 
the  request  of  or  for  the  convenience  of  the 
recipient,  and  is  beyond  the  services 
regularly  received  by  other  members  of  the 
same  industry  or  group  or  by  the  general 
public  (e.g.,  receiving  a  passport,  visa, 
airman's  certificate,  or  a  Customs  inspection 
after  regular  duty  hours).  (OMB  Circular  A- 
25,  User  Charges,  section  6.a.(l)) 

The  guidance  contained  in  OMB 
Circular  A-25  is  applicable  to  the  extent 
that  it  is  not  inconsistent  with  any 
Federal  statute.  Specific  legislative 


authority  to  charge  fees  for  services 
takes  precedence  over  OMB  Circular  A- 
25  when  the  statute  expressly  designates 
"*  *  *  who  pays  the  charge;  how  much 
is  the  charge;  where  collections  are 
deposited."  (OMB  Qrcular  A-25,  User 
Charges,  section  4.b.)  When  a  statute 
does  not  address  issues  of  how  to 
calculate  fees  or  what  costs  to  include 
in  the  fee  calculation.  Federal  agencies 
must  follow  the  principles  and  guidance 
contained  in  OMB  Circular  A-25  to  the 
fullest  extent  allowable. 

OMB  Circular  A-25  directs  Federal 
agencies  to  charge  the  "full  cost"  of 
providing  services  when  calculating  fees 
that  provide  a  specific  benefit  to 
recipients.  According  to  the  Circular: 

"Full  cost"  includes  ail  direct  and  indirect 
costs  to  any  part  of  the  Federal  Government 
of  providing  a  good,  resource,  or  *  *  * 
appropriate  share  of: 

(a)  Direct  [or]  indirect  personnel  costs, 
including  salaries  and  fringe  benefits  such  as 
medical  insurance  and  retirement  *  *  * 

(b)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material  and 
supply  costs,  utilities,  insurance,  travel  and 
rents  or  imputed  rents  on  land,  Iniildings, 
and  equipment  •  •  • 

(c)  The  management  and  supervisory  costs. 

(d)  The  costs  of  enforcement,  collection, 
research,  establishment  of  standards,  and 
regulation  •  •  " 

(e)  Full  cost  shall  lie  determined  or 
estimated  from  the  best  available  records  of 
the  agency,  and  new  cost  accounting  systems 
need  not  he  established  solely  for  this 
purpose.  (OMB  Circular  A-25,  User  Charges, 
section  6.d.) 

B.  Department  of  Justice  Guidelines 

The  Department  of  Justice  issued 
guidance  on  User  Fee  Programs  in  ^ril 
1993.  The  guidance  states  that  as  a 
general  policy  "(a]  charge  shall  be 
imposed  to  recover  the  full  cost  to  the 
Federal  Government  of  rendering  a 
service  that  provides  specific  benefits  to 
an  identifiable  recipient  above  and 
beyond  those  that  accrue  to  the  public 
at  large."  (User  Fee  Program. 
Supplement  to  Department  of  Justice 
Budget  Formulation  and  Execution 
Calls.  April  1993.  pg.  2) 

C.  Federal  Accounting  Standards 
Advisory  Board  Statement  of  Federal 
Financial  Accounting  Standards  No.  4: 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government 

When  developing  feeis  for  services,  the 
INS  also  adheres  to  the  cost  accounting 
concepts  and  standards  recommended 
by  the  Federal  Accoimting  Standards 
Advisory  Board  (FASAB).  The  FASAB 
was  established  in  1990  through  a 
Memorandum  of  Understanding 
between  the  Secretary  of  the  Treasury, 
the  Director  of  the  OMB,  and  the 


Comptroller  General  of  the  United 
States.  The  Board's  purpose  is  to 
recommend  accounting  standards  for 
the  Federal  Government.  In  developing 
its  recommendations,  the  FASAB 
considers  the  financial  and  budgetary 
information  requirements  of  the 
Congress,  Executive  agencies,  and  other 
users  of  Federal  financial  information. 

In  June  1995,  OMB  and  Genwal 
Accounting  Office  (GAO)  published  the 
FASAB  Statement  of  Federal  Financial 
Accounting  Standards  No.  4: 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government.  In  this  doamient  the 
FASAB  recommends  five  standards  as 
the  fundamental  elements  of  managerial 
cost  accounting  for  Federal  agencies: 
"(1)  accumulating  and  reporting  costs  of 
activities  on  a  regular  basis  for 
management  information  purposes,  (2) 
estabUshing  responsibility  segments  to 
match  costs  with  outputs,  (3) 
determining  full  costs  of  government 
goods  and  services,  (4)  recognizing  the 
costs  of  goods  and  services  provided 
among  federal  entities,  and  (5)  using 
appropriate  costing  methodologies  to 
accumulate  and  assign  costs  to 
outputs."  (FASAB.  Statement  of  Federal 
Financial  Accoimting  Standards 
Niunber  4,  section  2.  pg.  1)  These 
standards  became  effective  for  Federal 
agencies  on  September  30, 1996. 

In  the  Basis  for  Conclusions,  the 
FASAB  states,  "•  •  *  As  stated  in  the 
[Exposure  Draft],  the  fidl  cost  of  an 
output  produced  by  a  responsibility 
segment  is  the  sum  of  direct  and 
indirect  costs  that  contribute  to  the 
output,  including  the  costs  of 
supporting  services  provided  by  other 
segments  and  entities."  (FASAB, 
Statement  of  Federal  Financial 
Accounting  Standards  Number  4. 
section  199,  pg.  78)  The  discussidb 
emphasizes  that  full  cost  information 
has  many  uses,  including  "Setting  fees 
and  prices  for  government  goods  and 
services"  and  provides  the  following 
discussion  on  full  cost: 

Many  respondents  agreed  that  fiill  cost 
should  be  considered  as  a  primary  basis  for 
setting  fees  and  reimbursements  for 
government  goods  and  services.  As  pointed 
out  in  the  Elxposuire]  D(raft],  it  is  a  federal 
policy  that,  with  certain  exceptions,  user 
charges  (prices  or  fees)  should  be  sufficient 
to  recover  the  fiill  costs  of  goods,  services, 
and  resources  provided  by  the  federal 
govetimient  as  sovereign.  (FASAB  Statement 
of  Federal  Financial  Accounting  Standards 
Number  4,  section  203,  pg.  79) 

To  implement  the  policy,  full  cost 
information  is  necessary.  Only  with  reliable 
full  cost  information  can  management  ensure 
that  user  charges  fully  recover  the  costs. 
(FASAB.  Statement  of  Federal  Financial 
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Accounting  SttHdards  Number  4,  section 
204,  pg.  79-80) 

The  Immigradon  Examinations  Fee 
Account 

A.  Backgroun  ^ 

The  Department  of  Justice  (DOJ), 
Immigration  and  Naturalization  Service 
(INS)  chargesl^s  for  the  processing  of 
specific  immigration  adjudication  and 
naturalization  applications  and 
petitions.  The  INS  maintains  four  fee 
accounts;  the  fees  collected  and 
deposited  in  each  account  are  used  to 
fund  specific  Mrvices.  The  four  fee 
accounts  are:  the  Examinations  Fee 
Accoimt,  the  |iiunigration  User  Fee 
Account,  the  ^ind  Border  Inspection 
Fee  Account,  and  the  Legalization  Fee 
Account.  SincB  the  fees  deposited  into 
each  of  the  accounts  are  designed  to 
recover  the  co$i  of  specific  immigration 
and  naturalization  services,  these  fees 
must  be  reviewed  regularly  and  adjusted 
as:  (1)  Costs  change,  (2)  more  precise 
cost  determination  processes  become 
available,  or  (3)  directed  by  legislation. 
This  rule  proposes  to  revise  certain 
immigration  adjudication  and 
naturalization  fees  that  are  collected  and 
deposited  into  the  Examinations  Fee 
Account.         11  ^ 

B.  History  of  It^nigration  Adjudication 
and  Naturalizaiion  Fees  and  the 
Immiffration  Supinations  Fee  Account 

The  INS  has  tieen  charging  fees  for 
immigration  adjudication  and 
naturalization  services  since  1968.  At 
that  time,  the  INS'  authority  to  assess 
fees  derived  from  the  authority  of  the 
lOAA.  The  rev0»ue  generated  fipom 
these  fees  was  (bposited  into  th^ 
General  Fund  oithe  United  States 
Treasury  as  mi^llaneous  receipts  and 
was  not  available  to  the  INS.  The  INS 
received  an  appropriation  to  fund 
immigration  adjudication  and 
naturalization  services.  The  fees  charged 
during  the  period  of  1968  to  1989  were 
calculated  basejion  the  salary  and 
benefit  costs  of  the  INS  adjudicators 
who  processed  immigration 
adjudication  and  naturalization 
applications  and  {petitions,  and  did  not 
recover  the  fiill  |:0st  of  service 

In  1989.  Cong^  estabUshed  the 
Examinations  Fi*  Account.  In  the  first 
year  of  the  Accoiinfs  existence,  the  INS 
retained  the  appkppriation  that  funded 
the  processing  of  [immigration 
adjudication  and  Naturalization 
applications  and  petitions.  Oiuing  that 
year,  fees  collected  for  these 
applications  and  petitions  were  used  to 
enhance  the  adju(  ication  and 


natiualization  program  (although 
Congress  did  temporarily  direct  the  INS 
to  deposit  $50  million  of  the  fee  revenue 
into  the  General  Fund  of  the  Treasury). 
In  the  subsequent  years,  fees  deposited 
into  the  Account  have  been  the  sole 
source  of  funding  for  immigration 
adjudication  and  naturalization 
services,  and  other  programs  as  directed 
by  Congress,  and  replaced  the  annual 
appropriation  that  the  INS  received  for 
such  services.  When  the  Account  was 
first  established,  the  INS  revised  its  fee- 
setting  methodology  to  include  a 
component  for  indirect  costs.  In 
subsequent  legislation.  Congress 
directed  the  INS  to  use  revenue  in  the 
Examinations  Fee  Account  to  fund  the 
cost  of  asylum  processing  and  other 
services  provided  to  immigrants  at  no 
charge.  Consequently,  the  INS  began  to 
add  a  "surcharge"  to  the  immigration 
adjudication  and  naturalization  fees  to 
recover  these  additional  costs. 

Currently,  the  Examinations  Fee 
Account  is  funded  by  a  variety  of  fees 
charged  to  persons  who  apply  for 
specific  adjudication  and  naturalization 
services  by  filing  various  applications 
and  petitions  with  the  INS  or  the 
Executive  Office  of  Immigration  Review 
(EOIR).  Examples  of  these  applications 
and  petitions  include,  but  are  not 
limited  to,  applications  for  permanent 
resident  status,  petitions  for  relatives.    » 
employment  authorization  applications, 
reentry  permits,  and  extensions  of 
temporary  stay.  The  current  fees  range 
from  $65.00  to  $155.00  and  were  last 
revised  on  July  14, 1994. 


C.  Sufficiency  of  the  Current  Fee 
Schedule 


In  FY  1998,  the  INS  may  experience 
a  short&ll  of  revenue  to  expenses  in  the 
Examinations  Fee  Account  because  the 
current  fees  do  not  recover  the  full  cost 
of  processing  immigration  adjudication 
and  naturalization  applications  and 
petitions.  Based  on  the  current  fee 
schedule  and  a  projected  fee-paying 
volume  of  4.3  million  applications, 
immigration  adjudication  and 
naturalization  fees  will  generate  $368.4 
million  in  revenue  for  FY  1998.  For  the 
same  period,  the  estimated  cost  of 
processing  immigration  adjudication 
and  natiuvlization  applications  and 
petitions  is  $638.6  million.  This  would 
cause  a  shortfall  of  revenue  to  expenses 
of  $270.2  million. 

In  addition,  recent  legislative  changes 
to  the  Immigration  and  Nationality  Act 
(INA)  have  reduced  the  amount  of 
section  245(i)  penalty  fees  that  had  been 
available  to  enhance  the  revenue  in  the 


Examinations  Fee  Account.  Previously, 
certain  aliens  could  apply  for 
adjustment  of  status  under  section 
245(i)  of  the  INA  by  paying  a  $650.00 
penalty  fee,  in  addition  to  the  base 
applications  fee.  Both  the  base 
application  fee  and  the  penalty  fee  were 
deposited  into  the  Account  and  were 
available  to  fund  immigration 
adjudication  and  natiUBlization 
programs.  The  amendments  to  section 
245(i)  have  sharply  limited  the  amount 
of  penalty  revenue  available  to  the 
Examinations  Fee  Account  for 
immigration  adjudication  and 
naturalization  services.  Virtually  all  of 
the  penalty  fee  is  now  deposited  into 
the  Immigration  Detention  Account  and 
available  for  only  detention  and 
deportation  activities.  In  FY  1998,  the 
Examinations  Fee  Account  will 
experience  a  decrease  of  approximately 
$129.2  million  in  projected  penalty  fees 
due  to  changes  in  the  law. 

Another  factor  that  had  contributed  to 
the  insufficiency  of  the  current  fees  is 
the  increased  cost  of  providing  asylum 
and  refugee  services.  Congress  has 
authorized  the  INS  to  fimd  its  asylum 
and  reftigee  programs,  and  Cuban  and 
Haitian  entrant  relocation  program  fix>m 
the  Examinations  Fee  Account.  Since 
the  last  fee  adjustment,  funding  levels 
for  the  International  Afhirs  program , 
which  administers  these  programs,  have 
increased.  These  increases  include  the 
transfer  of  the  Cuban-Haitian  Entrant 
Program  bom  the  Community  Relations 
Service  to  Uie  INS  on  March  31, 1996, 
which  added  $10.2  million  and  21 
positions  to  the  Account,  and  the  recent 
transfer  of  additional  asylum  and 
refugee  costs  from  the  Violent  Crime 
Trust  Fund  to  the  Account.  This  transfer 
added  costs  of  $29.6  million  and  388 
positions  to  the  Account.  Overall, 
funding  for  the  International  Affairs 
program  from  the  Account  has  risen 
from  $40.7  million  in  FY  1994  to  a 
proposed  $92.8  million  in  FY  1998. 

D.  Programs  and  Senices  Funded 
through  the  Examinations  Fee  Account 

The  Examinations  Fee  Account 
provides  approximately  20%  of  the  INS" 
funding:  funds  from  the  Account  are 
dispersed  to  virtually  every  program 
within  the  INS.  Figure  1  illustrates  the 
proposed  FY  1998  funding  for  the 
various  INS  programs  through  the 
Examinations  Fee  Account,  along  with 
the  full  time  equivalents  (FTE) 
supported  by  this  funding  (in  thousands 
of  dollars). 
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The  major  programs,  activities  and 
services  funded  by  the  Examinations 
Fee  Account  are  discussed  below. 

Inspections.  Applications  and 
petitions  for  a  full  range  of  benefits 
under  the  immigration  laws  are 
adjudicated  by  inspection  personnel 
during  periods  of  stand-by  time  at  most 
ports-of-entry  during  non-peak 
workload  hours.  Certain  types  of 
applications,  such  as  the  Form  1-193. 
Application  for  Waiver  of  Passport  and/ 
or  Visa,  are  presented  directly  at  land 
border  ports-of-entry  located  on  the 
United  States  borders,  where  they  are 
adjudicated  by  inspection  personnel. 
The  Inspection  program  receives 
approximately  6%  of  its  total  funding 
from  the  Examinations  Fee  Account. 

Investigations.  Resources  from  the 
Examinations  Fee  Account  provided  to 
the  Investigations  program  are  focused 
on  the  detection  and  deterrence  of  fraud 
and  to  protect  the  integrity  of  benefits 
and  dociunents  legitimately  provided  by 
the  INS  to  authorized  aliens.  The 
Investigations  program's  concentration 
on  individual  applications  has  led  to  the 
identification  of  large-scale  production 
of  fraudulent  documentation. 
Examinations  Fee  Account  funds  are 
used  to  target  complex  criminal 
organizations  involved  in  immigration 
beneBts  fraud  for  prosecution.  The 
Investigations  program  receives 
approximately  4%  of  its  total  funding 
from  the  Examinations  Fee  Account. 

Intelligence.  This  program  provides 
strategic  and  tactical  intelligence 
support  to  INS  offices  enforcing  the 
provisions  of  the  INA,  and  assists  other 
Federal  agencies  in  addressing  national 
security  issues.  The  INS's  Forensic 
Document  Laboratory  is  a  critical 
component  of  the  Intelligence  program. 
Intelligence  program  support  funding 
from  the  Examinations  Fee  Account  is 
used  to  detect  fraudulent  documents 


and  false  claims  to  citizenship  and  other 
immigration  benefits  and  privileges.  The 
Intelligence  program  receives 
approximately  8%  of  its  total  funding 
from  the  Examinations  Fee  Account. 

Adjudication  and  Naturalization.  The 
adjudication  and  naturalization  program 
processes,  adjudicates,  and  ultimately 
grants  or  denies  applications  and 
petitions  for  benefits  provided  under  the 
INA.  The  Adjudications  program  is 
responsible  for  processing  applications 
and  petitions  for  immigration  and 
naturaUzation  benefits,  including,  but 
not  limited  to:  applications  for 
permanent  resident  status,  applications 
for  work  authorization,  petitions  for 
relatives,  applications  and  petitions  for 
immigrant  and  nonimmigrant  workers, 
applications  for  travel  documents,  and 
applications  for  extensions  of  temporary 
stay  by  nonimmigrants  in  the  United 
States.  Naturalization  processes  include 
the  examination  of  aliens  to  determine 
their  qualifications  for  naturalization, 
the  issuance  of  citizenship  docimients. 
the  appearance  of  INS  officials  and  the 
conduct  of  administrative  naturalization 
oaths,  and  the  appearance  of  INS 
officials  at  Federal  and  state  courts  that 
administer  naturalization  oaths.  The 
Adjudications  and  Naturalization 
program  operates  in  field  offices  located 
throughout  the  United  States,  and  in 
four  service  centers  located  in 
California,  Texas.  Nebraska,  and 
Vermont.  Applications  for  immigration, 
nationality  and  citizenship  benefits,  and 
naturalization  are  received  and 
adjudicated  by  a  corps  of  immigration 
adjudication  officers,  and  adjudication 
support  personnel.  District  officers 
adjudicate  cases  that  may  require 
personal  appearances  by  applicants^and 
petitioners.  Service  center  operations 
concentrate  on  cases  that  can  be 
processed  without  individual 
appearances  and  that  benefit  from  the 


economies  generated  by  large  volume, 
production-oriented  processing,  where 
immigration  adjudication  officers  can 
conduct  their  reviews  without 
interruptions  caused  by  telephone 
inquiries  and  meetings  with  applicants. 
Examinations  Fee  Account  revenue  is 
used  to  process  and  adjudicate 
applications  and  petitions  for  benefits 
provided  under  the  INA,  along  with 
pro\'iding  responses  to  inquires  from  the 
public  and  private  sectors.  The  INS  uses 
funds  &t)m  the  Examinations  Fee 
Account  for  the  entire  benefits  delivery 
process,  from  initial  information 
dissemination  and  forms  distribution, 
through  the  records  and  files  activities, 
case  adjudication,  and  the  final  close- 
out  of  the  case  and  file.  In  the  proposed 
FY  1998  Examinations  Fee  Account 
Budget,  the  adjudications  and 
naturalization  program  requested 
resource  enhancements  that  support  the 
agency's  strategic  plan  and  permit  the 
INS  to  build  on  the  progress  begun  with 
previous  enhancements.  These 
resources  will  support  and  expand  the 
contract  with  private  vendors  to  provide 
the  records  maintenance  services 
necessary  to  maintain  pace  with 
expected  wprkloiad  in  FY  1998  and  the 
ability  to  meet  the  challenges  posed  by 
new  legislation  and  the  associated 
increased  demand  for  a  broad  range  of 
information.  These  reso\irces  will 
support  and  expand  on  the  records 
services  provided  to  the  key  Districts 
(New  York,  Los  Angeles.  Kbami, 
Chicago,  and  San  Francisco),  extiand  the 
direct  mail  program  for  naturalization 
applications  to  additional  districts, 
provide  funding  for  expanding  capacity 
in  the  service  centers,  and  develop  pilot 
automation  procedures  in  the  benefits 
process.  The  direct  mail  program  was  . 
instituted  by  the  INS  to  allow  the  public 
to  mail  certain  applications  and 
petitions  directly  to  service  centers 
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centers  will 
infrastrui 
CLAIMS  ma 
districts 
network  and 


where  they  aM  receipted  and  processed 
on  the  Compkiter  Linked  Application 
Information  Management  System 
(CLAIMS);  vMhen  necessary,  the 
applications  isind  petitions  are  then 
transferred  to  district  offices  for 
interviews  and  adjudication.  Currently, 
the  INS  has  itistituted  the  direct  mail 
program  for  ilAturalization  applications 
in  four  districts:  New  York,  Los  Angeles. 
Miami,  and  Chicago.  Additional  funding 
will  allow  for  expansion  of  this  program 
to  other  INS  district  ofBces.  Service 
pand  capacity  and 
)  that  direct  mail  and 
i  extended  to  more 
•  is  a  local  area 
Mainframe  system  that 
records  and  trAcks  cases  for  immigration 
and  benefits.  CLAIMS  also  includes  a 
receipt  trackibig  system  in  which  an 
application  or  petition  is  receipted  and 
then  adjudicated. 

The  resounUs  fi-om  the  Examinations 
Fee  Account  iyiH  provide  naturalization 
case  support  io  the  service  centers  by 
modifying  dklMS  and  re-engineering 
the  nativali2Ei|tion  process  by  developing 
a  naturalizatidh  module  (NATS),  within 
the  CLAIMS  environment.  In  addition, 
the  Examinations  Fee  Accoimt  will 
provide  resources  to  improve  the  INS' 
response  to  injauiries  from  the  public 
and  private  septors  and  the  various 
branches  of  gqyemment.  by  telephone, 
in-person.  and  |in  writing  by  expanding 
and  consolida^ng  current  telephone 
improvement  eifforts  to  establish  a  single 
1-800  line  tha|t  would  act  as  a  fit)nt-end 
to  all  immigration  benefit  and 
naturalization  questions.  The  single  1- 
800  line  woul^fenable  the  INS  to 
provide  information  on  the  status  of 
apph'cations  anld  petitions,  accept  forms 
requests,  and  provide  information  on 
the  requirements  for  filing  an 
application  and  petition.  This  1-800 
line  will  incre|i$e  the  accessibility  and 
availability  of  adjudication  and 
naturalization  |fbrms  and  information 
without  the  neqessity  of  multiple 
telephone  inqiiiries.  Fee  revenues  will 
be  used  to  fund  the  naturalization 
reengineering  project  being  conducted 
by  the  INS,  th^tXDJ.  and  a  private 
contractor.  The  naturalization 
reengineering  will  develop  pilot 
programs  to  evaluate  options  for 
improving  the  timeliness  and  quality  of 
naturalization  services.  The 
reengineering  p^ject  will  allow  the  INS 
to  encourage  ai^d  promote  naturalization 
through  commijikity  outreach  and  public 
education  prog^^ms. 

The  Adjudications  and  Naturalization 
program  receives  approximately  99%  of 
its  total  funding  .from  the  Examinations 
Fee  Account. 


International  Affairs.  The  function  of 
this  program  is  to  adjudicate  refugee 
and  asylum  applications  (which 
includes  conducting  FBI  fingerprint 
checks  of  applicants),  conduct 
investigations  for  preference  and 
relative  visa  petitions,  and  conduct 
other  records  checks  and  background 
investigations  as  are  required  at 
overseas  INS  offices.  Officers  assigned 
to  this  program  also  provide  assistance 
to  citizens  and  lawful  permanent 
residents  abroad  regarding  adoptions, 
immigratioB.  or  parole  of  alien  spouses 
and  children,  and  other  benefits  under 
the  INA.  They  also  review  requests  for 
the  Attorney  General  to  grant 
humanitarian  parole  into  the  United 
States  for  deserving  persons.  The 
Congress  transferred  the  cost  of  the 
Cuban  and  Haitian  Entrant  Program 
(CHEP)  from  the  Commimity  Relations 
Service  to  the  INS  Examinations  Fee 
Accoimt  in  1996,  Through  grants  and 
cooperative  agreements,  CHEP  has 
responsibility  for:  (1)  The  primary 
Resettlement  Program,  which  provides 
transitional  community-based 
resettlement  services  to  Cubans  and 
Haitians  paroled  from  INS  detention;  (2) 
the  secondary  Resettlement  Program, 
which  provides  resettlement  services, 
including  employment  placement  and 
retention  at  specialized  sites  outside  the 
state  of  Florida  for  those  Cubans  and 
Haitians  whose  initial  resettlement  in 
South  Florida  did  not  lead  to  self- 
sufficiency;  and  (3)  tht  unaccompanied 
minors  program,  which  provides  foster 
care,  residential  shelter  care,  and  health, 
counseling,  educational,  recreational, 
and  family  reimification  services  to 
unaccompanied  Cuban  and  Haitian 
minors. 

The  International  Affairs  program 
receives  approximately  90%  of  its  total 
funding  from  the  Examinations  Fee 
Account. 

Training.  The  Training  program 
provides  the  staff  and  resources 
necessary  to  maintain  an  employee 
development  program  that  meets  the 
training  needs  of  the  INS'  adjudications 
and  naturalization  workforce.  The 
Training  program  provides  services 
through  a  variety  of  ways,  including 
initial  training  for  Asylum,  Immigration 
Adjudications,  and  Immigration 
Information  Officers  that  is  currently 
conducted  at  the  four  INS  Service 
Centers;  journeyman-level  training  for 
the  asyliun,  adjudications,  and 
naturalization  workforce  at  the  Federal 
Law  Enforcement  Training  Center 
facility  in  Artesia,  New  Mexico; 
programs  conducted  by  other  Federal 
agencies;  programs  conducted  by 
private  contractors;  and  combined 
presentations  using  INS  and  non-INS 


resources.  The  Examinations  Fee 
Account  provides  the  Training  program 
with  resources  to  fund  the  costs  the 
program  incurs  for  providing 
adjudication  and  naturalization 
workforce  training.  The  Training 
program  receives  approximately  14%  of 
its  total  funding  from  the  Examinations 
Fee  Account. 

Data  and  Communications.  The  Data 
and  Communications  program  develops 
and  operates  INS  automated  information 
systems  that  support  the  adjudications 
and  naturalization  program,  and 
operates  the  identification  card 
production  facility.  Adjudications  and 
naturalization  support  systems  are 
currently  being  integrated  and 
consolidated  into  CLAIMS,  which 
provides  adjudication  support  to  service 
centers,  district  offices,  and  ports-of- 
entry.  The  system,  which  is  operating  in 
the  service  centers  and  is  being  installed 
in  other  field  ofBces,  reduces 
application  processing  time  and 
response  time  to  inquiries.  The  Data  and 
Communications  program  also  provides 
the  administrative  support  functions  for 
the  INS  through  various  management 
systems,  both  financial  and 
administrative.  The  Data  and 
Conununications  program  receives 
approximately  25%  of  its  total  funding 
from  the  Examinations  Fee  Account. 

Information  and  Records 
Management.  The  Information  and 
Records  Management  program  provides 
a  variety  of  services  critical  to  the 
adjudication  and  naturalization 
processes.  These  services  include: 
creation  of  records;  records 
maintenance,  storage  and  tracking; 
response  to  Freedom  of  Information  Act 
and  Privacy  Act  requests;  provision  of 
information,  including  application 
forms,  to  the  public,  both  in-person  and 
By  telephone,  on  immigration-related 
matters;  compilation,  analysis, 
pubHcation,  and  issuance  of  INS 
statistical  data.  The  processing  of 
immigration  adjudication  and 
naturalization  applications  and 
petitions  places  a  high  demand  for  the 
services  of  the  Information  and  Records 
Management  program;  in  FY  1998. 
approximately  64%  of  the  program's 
total  resources  will  be  funded  through 
the  Examinations  Fee  Account. 

Construction  and  Engineering.  The 
function  of  this  program  is  to  provide 
for  the  acquisition,  design,  construction, 
alteration,  repair,  maintenance,  and 
management  of  all  buildings,  structures, 
and  facilities  that  the  INS  owns  or 
leases,  some  of  which  are  involved  in 
the  processing  of  immigration 
adjudication  and  naturalization 
applications  and  petitions.  The 
Construction  and  Engineering  program 
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receives  approximately  2%  of  its  total 
funding  firom  the  Examinations  Fee 
Accoimt. 

Legal  Proceedings.  Within  the  Legal 
Proceedings  program,  INS  attorneys 
provide  support  to  and/or  represent  the 
INS  in  asylum,  rescission, 
naturalization,  visa  petition,  adjustment 
of  status  cases,  registry,  sections  212(c) 
and  241(f).  and  other  examination- 
related  cases  and  matters.  In  FY  1998, 
the  Legal  Proceedings  program  will 
receive  approximately  9%  of  its  total 
funding  from  the  Examinations  Fee 
Accoimt. 

Management  and  Administration.  The 
purpose  of  the  Management  and 
Administration  program  is  to  develop, 
implement,  direct,  operate,  and  evaluate 
the  administrative  support  systems  and 
services  that  meet  internal  operational 
and  managerial  needs  and  externally 
mandated  requirements.  Included  in 
this  program  is  the  responsibility  to 
provide  executive  direction  and  control 
of  the  INS;  furnish  accxu-ate  and  prompt 
responses  to  Congressional  and  public 
inquires;  administer  and  maintain 
effective  budget  and  tinancial 
management  systems;  perform  audits; 
conduct  internal  investigations  to 
provide  informational  responses  to 
inquires  from  the  GAO,  Office  of 
Inspector  General,  and  0MB,  and  DOJ 
offices;  and  develop  and  evaluate 
policies  and  systems  to  improve  the 
effectiveness  of  INS  programs.  The 
major  administrative  functions  within 
this  program  include  personnel; 
accoimting;  budgeting;  equal 
employment  opportimity;  procurement; 
property  management;  fleet 
management;  security;  safety  and 
health;  and  other  general  services  that 
support  all  programs  within  the  INS. 
These  services  provide  necessary 
support  functions  to  the  personnel  and 
offices  involved  in  the  processing  of 
immigration  adjudication  and 
natiu^lization  applications  and' 
petitions.  The  Examinations  Fee 
Account  provides  a  portion  of  the 
funding  for  the  Management  and 
Administration  program.  In  FY  1998, 
the  Management  and  Administration 
program  will  receive  approximately 
11%  of  its  total  funding  from  the 
Examinations  Fee  Accoimt. 

The  Immigration  Examinations  Fee 
Account  Study 

In  the  proposed  rule  that  preceded  the 
July  1994  fee  adjustment,  the  INS 
acknowledged  deficiencies  in  its  fee 
development  process  and  pledged  to 
undertake  a  process  of  continuous 
improvement  in  the  management  of  its 
fee  accounts  and  the  development  of  its 


fee  schedules.  In  the  January  10. 1994 
proposed  rule,  the  INS  stated: 

INS  has  initiated  a  process  of  continuous 
improvement  in  the  management  of  the 
finances  of  the  fee  accounts  and  the 
development  of  fee  schedules.  Areas  that  are 
being  addressed  over  a  projected  multi-year 
time  horizon  include:  Identifying  the  INS 
resources  consumed  in  providing  services  to 
our  customers  which  by  law  must  be 
recovered  through  fee  revenues;  refining 
definitions  of  direct  and  indirect  costs;  and 
refining  cost  measurement  systems,  in 
concert  with  wider  Department  of  Justice 
initiatives  to  improve  financial  management 
information  systems.  (Federal  Register, 
Volume  59,  Number  6,  January  10, 1994,  pg. 
1308) 

A.  Composition  of  the  Fee  Study  Team 

As  part  of  the  process  of  continual 
improvement,  the  INS  formed  a  Fee 
Study  Team  composed  of  INS  personnel 
with  expertise  in  budget,  accounting, 
finance,  rate  setting,  and  immigration 
adjudication  and  naturalization 
processes.  This  team  was  supplemented 
with  contracted  technical  support  in  the 
areas  of  Activity-Based  Costing  (ABC), 
activity  process  decomposition,  and 
statistical  sampling.  From  July  1995 
until  November  of  1996,  the  Fee  Study 
Team  conducted  a  thorough  review  of 
the  activities  and  costs  of  the 
immigration  adjudication  and 
naturalization  services  funded  through 
the  Examinations  Fee  Account.  As  a 
result  of  this  study,  the  INS  determined 
that  the  fee  schedule  of  the 
Examinations  Fee  Account  should  be 
revised  to  reflect  the  current,  full  cost  of 
immigration  adjudication  and 
naturalization  services.  A  copy  of  this 
study  will  be  provided  upon  request. 
Please  see  the  "For  Further 
Information"  section  of  this  rule  for 
details  on  obtaining  a  copy  of  the  study. 

B.  INS  Fee  Setting  Methodology 

The  INS  Fee  Study  Team  empleyed 
an  ABC  methodology  to  determine  the 
cost  of  the  immigration  adjudication 
and  naturalization  services  for  which  a 
fee  is  charged.  ABC  relies  on  the 
premise  that  managers  do  not  manage 
resources  directly,  but  rather  manage 
the  activities  that  consume  resources. 
The  ABC  approach  measures  costs 
across  an  organization  without  regard  to 
functional  boundaries  and  aggregates 
activities  into  logical  process  flows  that 
ultimately  deliver  a  product,  service,  or 
benefit.  ABC  allows  an  organization  to 
identify,  costs  from  start  to  finish  and 
associates  those  costs  with  the  activities 
performed  by  that  organization. 
Through  this  cross-functional  process 
analysis,  ABC  focuses  on  the  causal 
relationship  of  costs  to  activities.  The 
FASAB  Statement  of  Federal  Financial 


Accounting  Standards  Number  4, 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government,  encourages  the  Federal 
agencies  to  use  ABC  "to  study  its 
potential  within  their  own  operations." 
(section  142,  pg.  60).  The  FASAB  also 
notes  that  ABC  has  "gained  broad 
acceptance  by  manufacturing  and 
service  industries  as  an  effective 
managerial  tool."  (Id.) 

The  ABC  methodology  uses  a  two 
stage  approach  to  assigning  costs.  The 
first  stage  assigns  resource  costs  to 
activities;  the  second  stage  assigns 
activity  costs  to  cost  objects  (for  the  INS, 
the  cost  objects  are  the  immigration 
adjudication  and  naturalization 
applications  and  petitions  for  which  a 
fee  is  charged).  To  implement  this  two 
stage  approach.  ABC  requires:  the 
identification  and  definition  of  the 
activities  involved  in  processing 
immigration  adjudication  and 
naturalization  applications;  the 
examination  of  budgetary  and  financial 
records  to  identify  the  resources 
required  to  conduct  immigration 
adjudication  and  naturalization 
services;  the  assignment  of  these 
resources  to  the  defined  activities;  and 
the  assigrunent  of  activity  costs  to 
defined  immigration  adjudication  and 
naturalization  applications  and 
petitions  for  which  a  fee  is  charged. 

The  Fee  Study  Team  also  selected  a 
commercially-available  ABC  software  to 
use  in  computing  the  immigration  « 

adjudication  and  naturalization 
application  and  petition  fees.  This 
software  application  was  specially 
designed  to  assign  resource  costs 
through  activities  to  final  cost  objects 
(applications  and  petitions).  The  data 
entered  into  the  software  was  tailored  to 
INS  specifications  using  the  pre-existing 
software  structure.  The  softvrare 
application  was  a  fee  calculation  tool; 
the  Fee  Study  Team  performed  the 
analysis  necessary  to  identify  the 
resources  consumed  in  the  processing  of 
the  various  immigration  adjudication 
and  naturalization  applications  and 
petitions,  define  the  application  and 
petition  processing  activities,  and 
develop  the  causal  relationships 
between  the  resources,  the  activities, 
and  the  applications  and  petitions. 

C.  Fee  Setting  Assumptions 

In  calculating  the  proposed  fees,  the 
INS  matched  the  resources  needed  to 
receive  and  process  the  new  application 
and  petition  v«th  the  workload 
expected  to  be  received  in  FY  1998.  The 
adjudications  process  is  cpntinuous 
cycle.  At  any  point  in  time,  there  will 
be  applications  in  various  stages  of 
processing  This  fee  study  attempted  to 
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match  the  rest^urces  required  to 
completely  pT|3|cess  approximately  5 
million  applidations  (of  which  4.3 
million  will  b^! fee-paying  applications). 
At  the  time  of  the  fee  study,  the  INS  had 
a  "backlog"  of  uncompleted 
applications  in  excess  of  1.5  million. 
The  cost  to  pr^ss  this  backlog  was  not 
included  in  thlaj  resource  base  for  this  fee 
study.  The  co^i  to  process  these 
applications  will  be  paid  through  the 
carry-over  balaoce  in  the  Examinations 
Fee  Account,  this  carry  over  balance 
consists  of  rev^liue  from  backlogged 
applications  and  section  245(i)  penalty 
fees.  (The  section  245(i)  penalty  fee  is 
the  amount  th«|  Congress  allowed  the 
INS  to  levy  on  Certain  adjustment  of 
status  applicaiilS.  The  revenue  from  the 
section  245(i)  penalty  fee  was  used  to 
subsidize  the  exist  of  processing 
immigration  adjjudication  and 
naturalization  applications  and 
petitions.  In  January  1997,  Congress 
redirected  the  use  of  most  of  this 
penalty  fee  to  ^|^rposes  other  than 
immigration  adjudication  and 
naturahzation  application  and  petition 
processing.  The  section  245(i)  penalty 


}d  in  more  detail  in  the 
iment  titled 
le  Current  Fee 


fee  was  discus 
section  of  this  d 
"Sufficiency  of 
Schedule.") 

Defining  Immigi^ation  Adjudication  and 
Naturalization  Activities 

In  ABC.  activities  are  the  critical  link 
to  assigning  restafurces  to  cost  objects 
(applications  and  petitions  for  which 
the  INS  charges  a  fee).  For  purposes  of 
the  Fee  Study,  a  generic  model  was 
constructed  to  ( (smonstrate  by  use  of  a 
flowchart  the  activities  involved  in 
processing  INS  implications  and  to 
assist  in  identif  'Ing  the  resources  these 
activities  and  tas^s  consume.  This 
flowchart,  and  U$  accompanying  text,  is 
the  Application jfrocess  Model  (APM). 
The  APM  is  a  narrative  and  graphical 
representation  of  the  activities  (and 
their  componen|  Itasks)  necessary  to ' 
process  an  application  or  petition. 
Linked  together  in  logical  sequence, 
these  activities  farm  a  model  of  the 
application  process.  The  APM  models 
all  the  possible  ^^tivities  and  tasks  that 
are  involved  in  processing  immigration 
adjudication  and  naturalization 
applications  ancj  petitions;  it  does  not 
model  a  specificjapplication  or  petition. 
Individual  activities  or  tasks  may  or 
may  not  occur  in  the  processing  of  each 
application  and  p^ay  depend  on  the 
application  typei^nd  the  location  (i.e., 
district  office.  serVice  center)  where 
processing  occuijs.  The  APM  serves  as 
the  framework  for  accumulating  activity 
costs.  The  activity  costs  are  then 
assigned  to  each  istpecific  application 


and  petition  based  on  cycle  times. 
(Cycle  times  measure  the  frequency  and 
intensity  of  the  demand  for  activity  cost 
by  each  specific  application  or  petition. 
Cycle  times  are  discussed  later  in  this 
document.) 

To  develop  the  APM,  the  INS  Fee 
Study  Team  visited  all  of  the  four 
service  centers  and  eight  district  offices, 
taking  notes,  conducting  interviews, 
observing,  and  dissecting  each  of  the 
activities  involved  in  processing  the  INS 
applications  and  petitions  for  which 
fees  are  charged.  The  Fee  Study  Team 
consolidated  the  results  of  the 
observations  during  a  series  of  focus 
sessions  held  shortly  after  the  end  of  the 
field  visits.  During  these  sessions,  the 
observed  activities  were  arranged 
sequentially  to  illustrate  the  processing 
flow  of  an  application,  activities  and 
their  component  tasks  were  defined,  ■• 
and  the  inputs  and  outputs  of  each 
activity  were  identified.  To  ensure  the 
accuracy  of  the  resulting  APM,  the  Fee 
Study  Team  validated  the  results  with 
INS  and  contractual  personnel  with 
extensive  experience  in  processing 
immigration  adjudication  and 
naturalization  applications  and 
petitions.  These  validation  sessions 
were  held  at  INS  headquarters  and  at 
selected  field  locations.  After  each 
validation  session,  the  APM  was 
modified  and  updated. 

The  development  of  the  APM  focused 
on  actions,  npt  on  organizational 
structure  or  the  person  or  group  of 
persons  performing  Ihe  activity.  An 
activity  had  to  be  an  operationally- 
related  set  of  tasks  that  occurred  over 
time,  have  a  definite  beginning  and  end 
point,  and  consume  at  least  five  percent 
and  no  more  than  40  percent  of  the 
Examinations  Fee  Account  resources. 
Each  activity  was  defined  only  once, 
although  it  was  realized  that  certain 
activities  (or  component  tasks)  could 
occur  more  than  once  in  processing  a 
specific  application  or  petition  (this 
type  of  application-specific  processing 
would  be  captured  in  the  cycle  time 
analysis). 

The  APM  attempts  to  model  the 
logical  flow  of  an  application  or  petition 
from  the  time  it  is  received  by  the  INS 
to  its  final  disposition.  However,  the 
APM  may  not  map  tasks  exactly  in  the 
sequence  they  occur  in  a  specific  INS 
office.  A  significant  criterion  for  an 
accurate  APM  is  that  the  activities  and 
their  corresponding  tasks  reasonably 
represent  complete  work  steps.  The 
operational  sequence  is  of  secondary 
importance.  In  visits  to  the  district 
offices,  variations  in  the  operational 
sequence  of  tasks  performed  among 
offices  were  observed.  Therefore,  when 
composing  the  APM.  the  placement  of  a 


task  (or  sequence  of  tasks)  within  one 
named  activity  rather  than  another 
activity  reflects  the  Study  Team's  best 
judgment  of  how  and  where  the 
sequence  occurred  in  most  district 
offices  or  service  centers. 

During  the  development  of  the  APM, 
it  was  assumed  that  as  long  as  all  tasks 
are  accounted  for,  the  sequence  in 
which  they  occur  would  not  materially 
affect  the  outcome  of  the  Study.  Within 
each  activity,  discrate,  measurable  tasks 
were  identified.  Activity  and  task  names 
were  chosen  to  describe  clearly 
definable  actions.  There  is  a  wide 
variety  of  terms  used  within  various  INS 
offices  for  a  particular  activity  or  task. 
The  Fee  Study  Team  attempted  to 
define  each  activity  using  a  commonly 
understood  term.  While  a  few  activity 
and/or  task  names  may  not  be 
recognized  by  practitioners  in  the  field, 
the  descriptions  of  each  activity  and  its 
subordinate  tasks  should  be  familiar. 
The  APM  must  be  viewed  as  a  whole 
with  both  the  graphical  representation 
and  the  accompanying  textual 
definitions. 

The  major  immigration  adjudication 
and  naturalization  activities  defined  in 
the  APM  are: 

Receive  application  and  petitions, 
which  includes  the  tasks  of  receiving, 
opening,  screening,  batching,  and 
assembling  application  and  petitions; 

Record  fee,  which  includes  the  task  of 
receipting  fees,  reconciling  registers, 
preparing  and  making  deposits,  and 
recording  fee  information  into  INS 
program  and  financial  systems; 
Input  application  data,  which 
includes  the  tasks  of  entering  data  frtim 
application  and  petitions  into  program 
systems,  verifying  data,  and  printing 
current  system  data; 

Manage  records,  which  includes  the 
tasks  of  searching  and  requesting  files 
from  other  INS  offices;  creating 
temporary  and/or  permanent  alien  files; 
consolidating  files;  connecting  returned 
evidence  with  application  or  petition 
files;  pulling,  storing,  and  moving  files 
upon  request;  auditing  and  updating 
INS  systems  on  the  location  of  files;  and 
archiving  inactive  files; 

Adjudicate  application,  which        • 
includes  the  tasks  of  distributing 
workload;  scheduling  and  conducting 
interviews,  when  necessary;  reviewing, 
examining,  and  adjudicating 
applications  and  petitions;  making  and 
recording  adjudicative  decisions; 
requesting  and  reviewing  additional 
evidence;  and  consulting  with 
supervisors,  legal  counsel,  and 
researching  applicable  laws  and 
decisions  on  non-routine  adjudications; 

Prepare  outgoing  correspondence. 
which  includes  the  tasks  of  preparing 
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interview  schedules;  coordinating 
requests  for  inter  and  intra-agency 
reports;  preparing  decision  letters  and 
requests  for  additional  information; 
mailing  all  outgoing  correspondence; 
sending  requested  files  to  other  INS 
offices;  preparing  visa  packages;  and 
preparing  and  sending  cables  to  United 
States  consulates  and  INS  offices  in 
foreign  locations; 

Issue  end  product,  which  includes  the 
tasks  of  entering  alien  registration, 
employment  authorization, 
naturalization,  or  certificate  of 
citizenship  information  into  the 
appropriate  INS  system;  producing  the 
card  or  certificate,  including  printing, 
laminating,  and  inspection;  scheduling 
and  conducting  naturalization 
ceremonies;  and  distributing  the  card  or 
certificates  to  authorized  beneficiaries; 
and 

Respond  to  inquiry,  which  includes 
the  tasks  of  receiving  and  responding  to 
inquiries  on  the  status  of  applications 
and  petitions  filed,  or  on  how  to  obtain 
and  file  the  various  INS  applications 
and  petitions.  Inquiries  can  be  from 
applicants,  legal  representatives,  or 
members  of  Congress  and  made  through 
telephone  calls,  written  correspondence, 
or  walk-in  inquiries. 

These  definitions  are  important  in 
understanding  the  processes  occurring 
at  each  activity  and  task  level  and  how 
each  process  adds  value  to  the 
application  or  petition. 

The  APM  includes  a  detailed 
definition  for  each  identified  task.  These 
definitions  are  important  to 
understanding  the  processing  that 
occurs  in  each  activity  and  are  an 
integral  part  of  the  APM.  As  noted 
previously,  detailed  documentation  of 
the  Fee  Study  is  available  upon  request, 
including  the  complete  APM  with 
definitions.  Please  refer  to  the  "For 
Further  Information"  section  of  this 
proposed  rule  for  instructions  on 
obtaining  this  information. 

Identifying  FY  1998  Examinations  Fee 
Account  Resources 

The  second  step  in  implementing  an 
A£C  methodology  is  to  identify  the  total 
resources  of  an  organization  and  to 
assign  these  resources  to  the  defined 
organizational  activities.  The  Fee  Study 
Team  determined  that  the  FY  1998 
Congressional  Budget  for  the 
Examinations  Fee  Account  was  the  best 
available  source  of  data  for  d^ermining 
the  cost  of  immigration  adjudication 
and  naturalization  services. 

A.  Sources  of  Cost  Information 

Although  the  INS  prepares  financial 
statements  for  past  fiscal  years,  there  are 
problems  with  relying  on  financial 


statements  as  the  sole  source  of  resource 
data.  Financial  statements  are 
inherently  historically-focused.  They 
record  past  events.  While  financial 
statement  analysis  can  be  a  useful  tool 
for  determining  historical  spending 
patterns,  financial  statements  do  not 
incorporate  anticipated  program 
changes,  staffing  level  fluctuations,  or 
planned  infrastructure  improvements. 
Budgets,  on  the  other  hand,  formally 
quantify  management  plans.  Federal 
budgets  reflect  both  policy  decisions 
and  program  operational  plans  that  have 
received  the  Approval  of  both  the 
Administration  and  Congress.  In  the 
Federal  sector,  budgets  are  rigorously 
examined  at  all  levels  of  agency 
management,  by  the  Administration 
through  OMB  reviews,  and  by  the 
Congress.  For  these  reasons,  the  INS 
relied  on  the  FY  1998  Congressional 
Budget  for  the  Examinations  Fee 
Account  as  the  base  for  determining  the 
full  cost  of  providing  immigration 
adjudication  and  naturalization  services 
for  the  ensuing  fiscal  years  (FY  1998 
and  beyond). 

As  discussed  earlier,  the  INS  must 
follow  Federal  guidance  in  determining 
its  fees  for  service.  Both  the  FASAB 
Managerial  Cost  Accoimting  Standards 
and  OMB  Circular  A-25,  User  Charges, 
require  agencies  to  base  fees  and 
reimbursements  on  the  "full"  cost  of  the 
goods  or  services  provided.  The  FY 
1998  Congressional  Budget  for  the 
Examinations  Fee  Account  was  the  basis 
for  determining  the  cost  of  immigration 
adjudication  and  naturalization  service. 
However,  several  adjustments  to  this 
budget  base  were  made  to  arrive  at  the 
"full"  cost  of  immigration  adjudication 
and  naturalization  services.  These 
adjustments  included  deducting 
amounts  from  the  Examinations  Fee 
Account  Budget  that  were  not 
attributable  to  immigration  adjudication 
and  naturalization  services  and  adding 
unfunded  costs  (i.e.,  bad  debt  expense, 
annual  leave  liability,  and  contingent 
liabilities)  to  the  budget  base.  The 
budget  base  also  includes  the  cost  of 
asylum  and  refugee  processing  and  the 
cost  of  applications  processed  at  no 
charge  to  the  applicant.  These  services 
consume  resources  but  do  not  produce 
revenue;  as  such,  asylum,  refugee,  and 
fee-waived  costs  can  also  be  considered 
"unfunded." 

B.  Adjusting  for  Land  Border  Costs 

Two  types  of  fees  are  deposited  into 
the  Examinations  Fee  Account:  (1)  Fees 
for  services  related  to  immigration 
adjudication  and  naturalization 
services,  and  (2)  fees  for  adjudication 
services  provided  at  land  border  ports- 
of-entry  into  the  United  States  (Land 


Border  Services).  Fees  are  charged  at  the 
northern  and  southern  United  States 
land  borders  for  the  processing  and 
issuance  of  land  border  travel 
documents,  including:  non-immigrant 
records  of  arrival  and/or  departure,  visa 
waiver  non-immigrant  records  of  arrival 
and/or  departure,  Canadian  Border  boat 
landing  permits,  and  the  replacements 
of  a  lost,  stolen,  or  mutilated 
nonresident  alien  Mexican  or  Canadian 
border  crossing  cards.  These  land  border 
fees  were  implemented  in  October  of 
1996  and  were  considered  too  new  to  be 
included  in  this  Fee  Study.  (Both  the 
CFO  Act  and  OMB  Circular  A-25 
require  a  bi-annual  review  of  fees  for 
services;  the  INS  will  review  the 
adequacy  of  these  fees  at  the  appropriate 
time.)  The  FY  1998  Examinations  Fee 
Account  budget,  however,  is  based  on 
anticipated  program  f  imding  levels  for 
services  related  to  both  fee  types.  To 
determine  the  budgeted  funding  level 
for  immigration  adjudication  and 
naturalization  services,  amounts 
budgeted  for  Land  Border  Services  were 
subtracted  from  the  total  FY  1998 
Examinations  Fee  Account  budget. 

C.  Determining  Unfunded  Items 

Federal  budgets  are  based  on  the 
amount  of  obligations  that  an  agency 
plans  to  incur  within  the  current  fiscal 
year.  Federal  agencies  often  incur 
liabilities  for  actions  or  events  that  take 
place  in  the  current  fiscal  year,  but  the 
obligations  for  those  actions  or  events 
occur  in  subsequent  fiscal  years.  These 
unbudgeted  expenses  are  called 
"unfunded  items."  Since  the  obligation 
and  payment  of  these  amounts  will  take 
place  in  future  periods,  they  are  not 
included — or  "funded" — in  the  current 
period  budget,  hence  the  name 
"unfunded"  items.  The  INS  must 
include  amoimts  for  unfunded  items  in 
its  fees  to  generate  sufficient  revenue  in 
the  Examinations  Fee  Account  to 
provide  funding  for  these  items  when 
payment  becomes  due.  The  INS  must 
recognize  three  categories  of  unfunded 
items:  contingent  liabilities,  annual 
leave,  and  bad  debt  expense.  Annual 
leave  is  vacation  time  earned  by  INS 
employees.  While  annual  leave  may  be 
earned  in  one  year,  it  may  not  actually 
be  used  until  future  periods.  An  amount 
must  be  added  to  the  resource  base  to 
fund  the  cost  of  annual  leave  earned  this 
year,  but  used  in  another  year.  A 
contingent  liability  is  an  event  or 
existing  condition  that  may  result  in  a 
financial  loss.  For  the  INS,  contingent 
liabilities  are  usually  personnel  actions, 
legal  actions,  or  contract  disputes  for 
which  the  INS  may  make  a  financial 
settlement  or  perform  an  additional 
service.  (For  example,  an  employee  may 
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file  a  personn^  action  that  results  in  the 
payment  of  batk  wages,  or  an  interest 
group  may  bripg  a  legal  action  to  have 
the  INS  re-adjtiHicate  certain  classes  of 
applications  Without  the  payment  of 
additional  fees.)  When  a  contingent 
liability  is  reasonably  probable  and 
"estimatable,";an  agency  must  record 
the  liability  in  its  official  books  and 
■  records  and  set  aside  an  amount  to  fund 
the  liability  when  it  becomes  due  and 
payable.  Bad  dbbt  expense  is  incurred    , 
when  an  applicant  submits  an 
application  or  petition  with  a  non- 
negotiable  check.  The  INS  has  instituted 
procedures  to  prevent,  as  much  as 
possible,  the  processing  of  applications 
and  petitions  p^sented  with  a  non- 
negotiable  chedk.  However,  due  to  the 
time  lag  between  the  deposit  of  the 
check  and  the  natum  for  non- 
negoUability,  th^  INS  usually  incurs 
some  processinjgj  costs.  Most  often,  the 
INS  has  processed  the  application 
through  the  mail  room,  data  entry,  and 
records  manageiiiient  areas.  Holding 
applications  until  the  accompanying 
checks  are  cleared  would  unfairly 
penalize  the  vaM  majority  of  clients  who 
present  negotiable  checks.  However,  the 
fees  are  calcula^d  at  a  level  that 
recovers  the  full  (cost  of  immigration 
adjudication  and  naturalization  services 
provided,  even  those  that  are  provided 
when  a  non-negotiable  check  is 
presented.  For  thsat  reason,  a  bad  debt 
expense  must  bi  calculated  and  added 
to  the  budget  ba^  i. 


Figure  2.— Resource  Base— Proc- 
essing Immigration  Adjudication 
AND  Naturalization  Applications 
AND  Petitions  ($000) 


FY  1998  Proposed  Examinations 
Fee  Account  Budget  

Less:  Land  Border  Costs 

Add:  Bad  Debt  Expense 

Contingent  Liabilities 

Unfunded  Annual  Leave  

Total  FY  1998  Resource 
Base  


S638.629 


Recommended  Cost  Assignment 
Methods 


D.  Total  FY  1 998  Immigration 
Adjudication  aik '  Naturalization 
Resources 

The  total  resoji  rce  base  for  FY  1998 
immigration  adjii|dication  and 
naturalization  setvices  is  the  FY  1998 
Examinations  Few  Account  Budget 
adjusted  for  the  tbst  of  Land  Border 
Services,  plus  thia  unfunded  items 
discussed  previqi^sly.  The  resulting  total 
is  the  estimated  PY  1998  resources  to 
fund  the  cost  of  |>i-ocessing  the  various 
immigration  adjudication  and 
naturalization  services  for  which  the 
INS  charges  a  fed,  |  plus  the  cost  of 
similar  services  provided  at  no  cost.  The 
calculation  of  total  immigration 
adjudication  andi  haturalization 
application  and  petition  processing 
resources  that  were  assigned  to  the 
various  applicatibfas  and  petitions  is 
illustrated  in  Figure  2. 


Once  the  resource  base  was 
determined,  the  Fee  Study  Team 
examined  each  resource  type  to 
determine  the  cost  assignment  method 
that  best  links  the  resource  to  an  activity 
performed  in  the  processing  of 
immigration  adjudication  and 
naturalization  applications  and 
petitions.  Activity  costs  were  then 
assigned  to  the  various  applications  and 
petitions  based  on  the  demand  for  the 
activity  by  the  applications  or  petitions. 
Determining  a  cost  assignment  method 
is  important  to  producing  accurate 
results.  Cost  assignment  methods  are 
determined  by  carefully  studying  the 
factors  that  cause  a  resource  to  be 
consumed  by  an  activity,  and  the 
consumption  of  activity  costs  by  cost 
applications.  The  FASAB.  in  its 
Statement  of  Federal  Financial 
Accounting  Standards  Number  4, 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government,  section  11.  pg.  3. 
recognizes  three  types  of  cost 
assignments:  direct  tracing,  cause-and- 
effect,  and  allocation.  Determining  a 
cost  assignment  method  depends  on  (1) 
the  materiality  of  the  cost  being 
assigned,  and  (2)  the  amount  of 
precision  gained  by  using  a  particular 
assignment  method.  The  precision  of 
the  results  must  be  weighed  against  the 
time  and  resources  that  must  be 
expended  to  develop  a  cost  assignment 
method.  Direct  Tracing  Cost 
Assignment.  When  the  relationship  of 
the  cost  to  the  cost  object  is  readily 
identifiable  and  measurable,  direct 
tracing  is  the  preferred  method  of  cost 
assignment.  An  example  of  direct 
tracing  is  direct  labor.  The  time  and 
resources  devoted  to  a  specific  task. 
product,  or  service  can  be  observed  and 
measured. 

Cause-and-Effect  Cost  Assi^ment. 
When  the  relationship  of  the  cost  to  the 
cost  object  is  not  readily  observable,  but 
can  be  assiuned  and  measured  based  on 
another  Cactor,  it  is  called  cause-and- 


effect  cost  assignment.  For  example,  the 
cost  of  automated  data  processing  can 
be  assumed  relational  to  the  number  of 
lines  of  data  entered.  A  cost  assignment 

can  be  developed  using  the  percentage 

of  lines  of  data  entered  to  total  cost. 
$646,916         Allocation  Cost  Assignment,  hn  some 
(14.623)    cases,  however,  no  relationship  can  be 
446     developed  between  the  cost  and  the  cost 
2,500     object.  For  example,  the  cost  of  a  firm's 
3.390     chief  executive  officer  may  not  be 

related  through  either  direct-traci.ig  or 
cause-and-effect  to  the  firm's  activities 
or  cost  objects. 

Yet  the  cost  of  a  chief  executive 
officer,  and  the  cost  to  maintain  staff,  is 
vital  to  the  continued  operation  of  the 
company  for,  among  other  services, 
strategic  planning,  policy  decisions,  and 
financing.  When  neither  a  direct-tracing 
nor  cause-and-effect  relationship  can  be 
established,  a  cost  allocation  is  used. 
Allov:ation  is  a  fair  and  reasonable 
assignment  of  cost  based  on  a  consistent 
factor,  such  as  number  of  employees, 
department  budgets,  or  actual  costs. 
Cost  allocation  can  also  be  used  when 
the  costs  being  assigned  are  not  material 
and  it  is  not  cost-beneficial  to  determine 
a  more  precise  assignment  method. 

Determining  the  Amount  of  Resource 
Costs  to  be  Assigned  to  Activities 

This  section  describes  how  the 
various  cost  assignment  methods  were 
used  to  distribute  costs  torn  the  FY 
1998  resource  base  to  the  immigration 
adjudication  and  naturalization 
activities.  (See  the  section  entitled 
"Defining  Immigration  Adjudication 
and  Naturalization  Activities"  for  a 
discussion  of  how  the  Fee  Study  Team 
identified  and  defined  these  activities.) 
Several  resource  costs,  however,  were 
not  assigned  to  the  immigration 
adjudication  and  naturalization 
activities.  These  resources  included 
asylum  and  refugee  costs,  resources 
attributable  to  applications  and 
petitions  for  which  the  INS  is  not 
proposing  a  fee  increase,  and  any 
resources  that  could  be  immediately 
assigned  to  a  specific  immigration 
adjudication  and  naturalization 
application  or  petition. 

A.  Costs  for  Asylum  and  Refugee 
Services 

Of  the  $638,629,299  resource  base, 
$92,8  million  represents  funding  for  the 
asylum  and  refugee  programs 
administered  by  the  INS'  International 
Affairs  program.  AppUcants  for  asylum 
and  refugee  benefits  are  processed 
without  charge  to  individuals  seeking 
such  benefits.  Therefore,  these  costs, 
and  the  cost  of  other  refugee  and  asylum 
benefits,  are  not  classified  as  direct 
costs.  Congress  has  directed  the  INS  to 
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set  its  immigration  adjudication  and 
naturalization  fees  at  a  level  that 
recovers  sufficient  revenue  to  provide 
asylum  and  refugee  services.  The  cost  of 
the  refugee  and  asylum  programs  are 
allocated  to  the  fee-based  immigration 
adjudication  and  naturalization 
applications  and  petitions  as  a 
sim±arge.  The  method  used  to  assign 
this  surcharge  is  discussed  later  in  Qiis 
proposed  rule. 

B.  Applications  and  Petitions  for  Which 
the  INS  is  not  Proposing  a  fee  Increase 

The  intent  of  the  Fee  Study  was  to 
determine  the  full  cost  of  the 
immigration  adjudication  and 
naturalization  applications  and 
petitions  for  which  the  INS  charges  a 
fee,  and  to  adjust  the  fees  charged  for 
these  applications  and  petitions  based 
on  cost.  There  are  over  40  immigration 
adjudication  and  naturalization 
applications  within  the  Examination 
Fee  Accoimt  Fee  Schedule.  Some  of 
these  applications  are  filed  in  large 
numbers.  For  example,  11  applications 
and/or  petitions  types  accoimt  for  more 
than  97%  of  the  total  volume  of 
applications  and  petitions  filed 
annually.  The  remaining  applications 
and  petitions  are  filed  much  lower 
volumes. 

This  Fee  Study  was  based,  in  large 
part,  on  the  actual  observation  and 
measurement  of  the  time  needed  to 
perform  the  various  immigration 
adjudication  and  naturalization 
activities.  Since  these  "small  volume" 
applications  are  filed  much  less 
frequently,  actual  observation  of  the 
processing  of  these  applications  by  the 
Fee  Study  Team  was  difficult.  The  Fee 
Study  Team  could  not  observe  a 
sufficient  number  of  these  "small 
volume"  applications  to  satisfy 
statistical  sample  requirements.  Some  of 
these  "small  volume"  applications  were 
so  infrequent  that  it  was  impossible  for 
the  Fee  Study  Team  to  find  a  service 
center  or  district  office  that  processed 
the  application  within  the  past  year.  For 
example,  in  FY  1995,  only  one  office 
reported  receiving  the  Form  N-644. 
Application  for  Posthiunous 
Naturalization.  Since  these  "small 
volume"  applications  are  filed 
iafrequently,  the  INS  determined  that 
the  most  reasonable  approach  was  not  to 
revise  the  fees  for  these  applications  as 
part  of  the  recently  completed  fee  study. 
These  "small  volume"  applications  may 
be  reviewed  and  their  fees  may  be 
revised  as  the  result  of  future  fee 
studies. 

There  are  also  certain  applications 
that  have  an  altogether  different  and 
complex  process.  These  applications  are 
appeals  of  previously  adjudicated 


applications,  and  motions  to  reopen  or 
reconsider  a  case.  Applications  for 
appeals  and  motions  to  reopen  can  be 
received  by  either  the  INS  or  the 
Executive  Office  of  Immigration  Review 
(EOIR),  and  are  adjudicated  by  either 
the  Board  of  Immigration  Review  or 
Immigration  Judges.  Adjudication  of 
these  forms  involve  numerous 
organizations  within  the  INS,  and 
different  agencies  within  the  DOJ. 
Because  of  their  scope,  variation,  and 
complexity,  these  forms  were  not 
reviewed  during  the  recently  cmnpleted 
Fee  Study.  A  thorough  review  of  the 
processes  and  costs  of  the  appeals  and 
motions  to  reopen  is  required  and  will 
be  performed  in  a  subsequent  study. 

The  applications  and  petitions  for 
which  the  INS  is  not  proposing  a  fee 
increase  in  this  proposed  rule  include: 
Form  EOIR-26,  Appeal  of  decision  of 
Immigration  Judge  over  which  the  Board 
of  Immigration  Appeals  has  appellate 
jurisdiction;  Form  EOIR-29,  Appeal  of 
decision  of  INS  over  which  the  Board  of 
Immigration  Appeals  has  appellate 
jurisdiction;  Form  I-256A,  Application 
of  Susp>ension  of  Exportation  under 
section  244  of  the  Act;  Form  I-290B 
Notice  of  Appeals  to  the  Administrative 
Appeals  Unit;  Form  1-360,  Petition  for 
Amerasia{i,  Widow(er),  or  Special 
Immigrant;  Form  1-821,  Application  for 
Temporary  Protected  Status;  Form  N- 
300,  Application  to  File  Declaration  of 
Intention;  Form  N^336,  Request  for 
Hearing  on  a  Decision  in  Naturalization 
Proceedings  under  section  336  of  the 
Act;  Form  N— 470,  Application  to 
Preserve  Residence  for  Naturalization 
Purposes;  and  Motions  to  Reopen. 

Tne  amoimt  of  resources  attributable 
to  these  "small  volume"  applications, 
and  applications  for  appeals  and 
motions  to  reopen  had  to  be  deducted 
from  the  total  FY  1998  immigration 
adjudication  and  naturalization  resource 
base.  If  such  resources  were  not 
deducted,  the  INS  would  have 
attributed  all  immigration  adjudication 
and  naturalization  resources  to  the  fees 
that  were  the  subject  of  this  Study.  As 
a  result,  the  cost  of  the  revised  fees 
would  have  been  overstated.  To  avoid 
this  potential  "double  charging,"  the 
INS  projected  the  number  of  "small 
volume"  applications,  applications  for 
appeals,  and  motions  to  reopen  that  it 
expects  to  be  filed  in  FY  1998.  This 
projected  volume  was  multiplied  by  the 
current  fee  for  these  applications  to 
approximate  FY  1998  costs  (using  the 
assumption  that  for  these  applications, 
appeals,  and  motions  to  reopen,  revenue 
equals  costs).  This  amoimt,  $6.5  million, 
was  deducted  from  the  FY  1998 
immigration  adjudication  and 
naturalization  resource  base. 


C.  Resources  Immediately  Assignable  to 
Specific  Applications  and  Petitions 

Additionally,  there  were  also  several 
budgeted  items  that  could  be  assigned 
immediately  to  an  application  or 
petition,  or  a  specific  group  of 
applications  and  petitions,  without  first 
being  assigned  to  an  activity.  These 
costs  were  specifically  identified  in 
budget  proposals.  The  costs 
immediately  attributable  to  a  specific 
application  or  group  of  applications  are: 

$32,548,000  to  improve  the  direct 
mail  initiative  to  improve  efficiency  of 
service  center  operations:  this  amount 
was  assigned  to  all  applications 
received  at  the  INS  service  centers; 

$17,800,000  to  improve  Records 
Management  at  INS  district  offices;  this 
amount  was  assigned  to  all  applications 
received  at  INS  district  offices; 

$26,922,000  to  improve  the  automated 
application  processing  infrastructure; 
this  amount  was  assisted  to  all 
immigration  adjudication  and      ■-- 
naturalization  applications; 

$4,210,000  to  enhance  computer 
systems  that  provide  naturalization 
support;  $29,866,000  to  increase 
naturalization  processing,  including 
additional  funding  for  Federal  Bureau  of 
Investigation  clearances,  increased . 
funding  for  ceremonies  and  oaths,  and 
contract  support  for  improved 
automated  case  management;  and 
$1,940,000  to  maintain  naturalization 
processing  at  FY  1997  levels;  these 
amounts  were  assigned  directly  to  the 
N-400,  Application  for  Naturalization; 
and 

$1,000,000  to  enhance  the  computer 
system  that  provides  case  tracking  and 
interview  scheduling  for  adjustment  of 
status  applications;  and  $5,804,000  for 
increased  processing  of  adjustment  of 
status  cases;  these  amounts  were 
assigned  directly  to  the  Form  1-485 . 
Application  to  Register  Permanent 
Residence  or  Adjust  Status. 

D.  Amount  of  FY  1998  Immigration 
Adjudication  and  Naturalization 
Resources  Assigned  to  Activities 

The  amount  of  immigration 
adjudication  and  naturalization 
resources  that  were  assigned  to 
activities  was  determined  by  subtracting 
from  the  resources  base  the  resources 
immediately  assignable  to  specific 
applications  or  petitions  and  the 
imputed  costs  attributable  to  small 
volume  applications,  appeals,  and 
motions  to  reopen.  The  cost  of  asylum 
and  refugee  services  was  assigned  to 
each  application  and  petition  using  an 
allocation  cost  assignment  method.  The 
allocation  method  used  for  asylum  and 
refugee  cost  is  discussed  later  in  this 
proposed  rule. 
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Assigning  Inun  i  Ration  Adjudication 
and  Naturalizdtion  Costs  From 
Resources  to  Activities 

A.  Assigning  Pitsond  Services  and 
Benefits  Costs 

The  single  mttst  significant  resource 
consumed  in  p^viding  immigration 
adjudication  and  naturalization  services 
is  Personal  Services  and  Benefits  (PS&B) 
costs.  PS&B  is  composed  of  the  salary 
paid  to  INS  employees  (both  permanent 
and  temporary)  k)  perform  immigration 
adjudication  anld  naturalization 
services,  plus  tli^  government  share  of 
benefits  accrue^lby  INS  employees. 
These  benefits  irtclude.  but  are  not 
limited  to.  retirement,  health  insurance, 
life  insurance,  and  social  security 
payments.  For  FY  1998,  PS&B  costs 
account  for  approximately  45%  of 
immigration  adjudication  and 
naturalization  resources  ($280.5  million 
of  the  total  iesoth»  base  of  $638.6 
million).  [  [ 

To  achieve  a  high  level  of  precision  in 
assigning  resouiide  costs  to  activities,  the 
INS  assigned  PSStB  resource  costs  to  the 
pre-defined  imn^^gration  adjudication 
and  naturalizatibti  activities  by  job 
series.  In  the  Federal  sector,  each 
personnel  positijob  is  identified  by  a  job 
series  number  attd  description.  This  job 
series  designation  defines  the  duties 
required  and  the  performance  expected 
for  each  Federal  ;personnel  position. 
Personnel  assigned  to  each  job  series 
have  differing  resbonsibilities  in  the 
immigration  adjudication  and 
naturalization  processes.  For  example. 
Immigration  Adjudication  Officers 
devoted  more  tirli^  adjudicating 
applications  and  Petitions  than  clerical 
positions;  Immigration  Information 
Officers  may  sp^id  more  time 
responding  to  inquiries  than  an 
Immigration  Adjiiidication  Officer; 
supervisory  pers^hnel  usually  expend 
their  time  in  very  different  patterns  than 
those  they  supervised,  and  so  on.  It  was 
logical  to  assume  that  attributing  PS&B 
costs  by  job  series  would  result  in  more 
precise  cost  assignment  than  if  the  PS&B 
costs  were  assignejd  as  a  single  cost 
pool.  I ! 

To  make  PS&B  ^tjssource  assignments 
by  job  series,  the  Study  Team 
determined  the  aji^ount  of  PS&B  costs 
budgeted  for  each  job  series  in  FY  1998, 
The  Study  Team  ^hen  determined  the 
average  percentage  of  time  each  job 
series  spent  on  th^  eight  pre-defined 
immigration  adjudication  and 
naturalization  activities.  The  INS  does 
not  develop  its  budget  by  job  series 
costs;  rather,  each  program  estimates  an 
aggregate  PS&B  cdsts  when  formulating 
their  budget.  To  a$$ign  PS&B  costs  by 
job  series,  the  budgeted  FY  1998  PS&B 


costs  had  to  first  be  assigned  to  each  job 
series  based  on  historic  obligation 
percentages.  (Obhgations  are  binding 
agreements  that  will  result  in  the 
expenditiue  of  budgetary  resources, 
either  immediately  or  in  the  future.) 
PS&B  obligations  are  incurred  each  time 
the  INS  pays  it  employees  for  services. 
Each  pay  period  during  the  fiscal  year, 
the  INS  updates  its  Pay  Database  with 
the  current  amount  of  PS&B  that  has 
been  obligated  and  paid.  In  simplest 
terms,  the  budget  provides  the  spending 
authority  and  the  spending  plan,  the 
Pay  Database  tracks  what  has  been 
spent.  The  INS  Pay  Database  tracks 
actual  PS&B  obligations  by  account, 
program,  job  series,  FTE,  and  amount. 
The  INS  Pay  Database  provided  an 
excellent  soim»  of  data  to  determine 
actual  PS&B  obligation  patterns.  These 
patterns,  expressed  as  percentages,  were 
used  to  dis-aggregate  the  FY  1998  PS&B 
costs  fit>m  program  and  OMB  Object 
Class  detail  to  job  series  detail,  by 
amount  and  FTE. 

Once  determined,  the  estimated  FY 
1998  PS&B  job  series  amounts  were 
assigned  to  the  eight  pre-defined 
immigration  adjudication  and 
naturalization  activities.  These  activities 
are  an  ABC  tool  and  were  defined  and 
created  as  a  part  of  this  Study.  These 
activities  are  not  data  elements  for 
either  preparing  the  INS  budget  or  for 
tracking  obligations  and  expenditures  in 
the  Pay  Database.  Assigning  PS&B  job 
series  costs  to  the  immigration 
adjudication  and  natiu^lization 
activities  required  determining  the 
amount,  or  percentage,  of  time 
personnel  in  each  job  series  spent 
performing  the  various  activities.  Since 
no  reports  existed  that  would  provide  us- 
with  this  information,  the  Study  Team 
developed  a  survey  to  gather  this 
information. 

A  representative  sample  of  the  INS 
personnel  in  each  job  series  completed 
these  surveys.  The  Study  Team 
conducted  extensive  field  visits  to 
gather  the  cycle  time  data  to  assign 
activity  costs  to  applications.  To  prevent 
bias  in  data  collection,  all  sites  visited 
were  randomly  selected.  During  the  site 
visits.  Study  Team  members  also 
conducted  interviews  with 
representative  personnel  from  the 
various  job  series.  The  Study  Team 
asked  the  persons  interviewed  to 
provide  their  expert  opinion  on  the 
amount  of  time  spent  performing  the 
various  pre-defined  activities.  The 
responses  were  then  weighted  by  the 
application  volumes  of  each  office. 
Since  the  responses  were  representative 
samples,  a  response  from  an  office  that 
processes  a  high  volume  of  immigration 
adjudication  and  naturalization 


applications  and  petitions  should  have 
a  correspondingly  higher  weight  than 
responses  from  an  office  that  processes 
smaller  voliunes.  For  example,  estimates 
of  activity  time  for  job  series  1801, 
Adjudication  Officers,  assigned  to 
Miami  (with  a  total  of  132,213 
applications  processed)  was  given 
greater  weight  in  the  calculation  than 
the  estimate  from  an  Adjudication 
Officer  assigned  to  Omaha  (11,785 
applications  processed).  The  final  step 
in  assigning  PS&B  costs  required 
applying  PS&B  amounts  in  each  job 
series  to  the  immigration  adjudication 
and  naturalization  activities  based  on 
the  weighted  average  percent  derived ' 
fix)m  the  time  usage  survey. 

B.  Assigning  General  Expense  Costs  to 
Activities 

For  the  purpose  of  this  study,  General 
Expenses  (GE)  represent  all  costs  other 
than  PS&B  costs.  The  INS  budgets, 
monitors,  and  reports  its  GE  costs  by 
OMB  Object  Class  Codes.  OMB  Object 
'  Class  Codes  are  used  throughout  the 
Federal  government  to  budget  and 
report  costs  by  the  nature  of  the  service 
or  goods  procured.  Segregating  costs  by 
OMB  Object  Class  Codes  provided  the 
Fee  Study  Team  with  an  excellent 
method  of  analyzing  costs  by  their 
specific  nature  and  determining  an 
assignment  method  that  is  best  related 
to  how  the  resource  costs  are  consumed 
by  activities.  Some  GE  costs  could  be 
directly  traced  to  a  specific  immigration 
adjudication  and  naturalization  activity, 
while  others  could  be  assigned  by  a 
cause  and  effect  assignment  methods. 
When  analysis  did  not  provide  a  means 
for  either  direct  tracing  or  cause  and 
effect  assignment,  costs  were  assigned 
using  an  allocation  method  based  on  the 
total  PS&B  costs  assigned  to  each 
activity.  (See  the  previous  discussion  of 
PS&B  cost  assignment.) 

The  Fee  Study  Team  reviewed  the  FY 
1998  Examinations  Fee  Account  Budget 
to  determine  which  GE  items  could  be 
directly  traced  from  the  resource  base  to 
the  immigration  adjudication  and 
natiu^lization  activities.  The  following 
costs  were  assigned  directly  to 
immigration  adjudication  and 
naturalization  activities: 

$3,000,000  for  the  cost  of 
enhancements  to  fingerprint  collection 
and  clearance  process  were  assigned 
direction  to  the  "Adjudicate 
Application"  activity; 

$1,250,000  for  the  cost  of 
enhancements  to  the  Central  Index 
System,  and  $2,643,00  for  the  Cost  of 
hardware  and  software  to  enhance  the 
records  management  infrastructiue  were 
assigned  directly  to  the  "Manage 
Records"  activity; 
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$4,262,262  for  the  cost  of  postage 
were  assigned  directly  to  the  "Prepare 
Outgoing  Correspondence"  activity; 

$13,989,000  for  the  cost  of  card 
production  were  assigned  directly  to  the 
"Issue  End  Product"  activity;  and 

$4,243,000  for  the  cost  of  improving 
public  access  to  information  and  forms, 
$2,113,000  for  the  cost  to  create,  train, 
and  support  50  positions  that  will 
specialize  in  improving  community  and 
customer  relations  as  well  as  train  other 
INS  service  providers,  and  $9,500,000 
for  the  cost  of  creating  a  single  INS  1- 
800  telephone  line  that  will  act  as  a 
front  end  to  all  non-enforcement  related 
questions  were  assigned  directly  to  the 
^"Respond  to  Inquiry"  activity. 

Facilities  and  Utilities  costs  were 
assigned  to  the  immigration 
adjudication  and  naturalization 
activities  using  a  cause-and-effect  cost 
assignment  method  based  on  the 
amount  of  sp>ace  used  by  each  activity. 
To  determine  the  square  footage  of 
space  by  specific  activity,  the  Fee  Study 
Team  devised  a  square  footage  survey. 
The  square  footage  survey  was 
conducted  at  all  four  INS  service 
centers,  and  at  district  offices  located  in 
Los  Angeles,  Phoenix,  San  Antonio, 
Miami,  Omaha,  Kansas  City, 
Philadelphia,  and  Boston.  These  district 
offices  were  randomly  selected  as  sites 
for  cycle  time  data  collection  (discussed 
later  in  this  document)  and  were 
assumed  to  be  representative  of  all  INS 
district  offices.  The  square  footage 
survey  was  conducted  by  interviewing 
administrative  officers  at  the  various 
sites,  observing  space  usage,  and 
reviewing  site-specific  floor  plans. 

The  survey  results  were  analyzed  and 
converted  into  percentages  that  were 
used  to  assign  facilities  and  utility  costs 
to  the  various  immigration  adjudication 
and  naturalization  activities.  The 
percentage  of  floor  space  dedicated  to  a 
particular  activity  was  weighted  by 
relative  size  of  the  facility.  For  example, 
at  the  California  Service  Center,  143.338 
total  square  feet,  has  ten  percent  of  its 
floor  space  dedicated  to  the  "Receive 
Application"  activity,  whereas  the 
Philadelphia  District  Office,  41,380  total 
square  feet,  has  five  percent  of  its  floor 
space  dedicated  to  the  same  activity.  A 
simple  average  of  the  two  percentages 
((10%  +  5%)/2=7.5%)  does  not  take  into 
account  the  relative  size  of  the  offices. 
When  weighted  by  applications 
processed,  the  resulting  percent  for 
"Receive  Application"  square  footage 
for  all  facilities  surveyed  was  9%. 

The  remainder  of  GE  costs  were 
assigned  using  an  allocation  method. 
This  method  was  based  on  the 
percentages  derived  &t)m  the  PS&B 
labor  survey.  The  following  is  a  brief 


discussion  of  the  various  types  of  GE 
costs  assigned  to  activities  by  cost 
allocation: 

Costs  incurred  for  the  transportation 
of  Government  employees,  and  their  per 
diem  allowances,  are  only  authorized 
for  payment  when  travel  is  for  missions 
of  public  service. 

Costs  are  incurred  for  the  freight  and 
express  transport  of  government 
equipment,  authorized  movement  of 
employees'  household  goods  and  parcel 
post  and  express  mail  transportation. 
Historically,  87  percent  of  these  costs 
are  related  to  the  transportation  of 
employees'  property;  the  use  of  the 
PS&B  resource  assignment  method  was 
determined  to  be  the  best  assignment 
method. 

The  INS  receives  three  types  of 
telecommunication's  bills:  Federal 
Telephone  System  local,  data 
communications,  and  long-distance 
voice  toll  calls.  The  General  Services 
Administration  bills  these  services  to 
the  INS  through  the  DOJ.  Both  the  GSA 
and  DOJ  add  a  service  charge  to  the 
commimications  billing  to  cover  their 
administrative  costs.  The  amount 
assigned  to  each  INS  fee  accoiwt  is 
based  on  the  number  of  INS  employees 
budgeted  to  each  account.  Within  the 
Examination  Fee  Account  the  cost  of 
communication  was  allocated  to  each 
activity  based  on  the  PS&B  labor  survey. 

Costs  incurred  for  contractual  printing 
by  the  Government  Printing  Office  and 
commercial  printers  were  examined  to 
determine  if  a  relationship  could  be 
established  between  this  cost  category 
and  the  specific  applications  and 
petitions  under  review  for  this  Study. 
Since  no  relationship  could  be 
'established,  the  Fee  Study  team  used 
the  PS&B  percentages  as  an  equitable 
method  for  assigning  these  costs  to  the   - 
immigration  adjudication  and 
naturalization  activities. 

The  Fee  Study  Team  carefully 
examined  the  amounts  budgeted  for 
0MB  Object  Class  25.0,  Other  Services, 
and  was  able  to  directly  trace  a 
significant  portion  of  these  costs  to  a 
particular  immigration  adjudication  and 
naturalization  activity,  application  or 
petition,  or  group  of  applications  and 
petitions.  These  costs  have  been 
previously  discussed  in  this  proposed 
rule. 

All  remaining  costs  budgeted  under 
this  OMB  Object  Class  were  assigned 
using  the  PS&B  percentages,  a 
consistent  and  equitable  cost 
assignment  method. 

Supplies  and  materials  are  costs  for 
consumable  commodities  that  are 
ordinarily  used  within  one  year  of 
purchase.  Supplies  and  Materials 
include  office  supplies,  ADP  supplies. 


and  miscellaneous  supplies  and 
materials.  While  examining  the 
underlying  accounting  records  related  to 
supply  and  material- resources 
consumed,  the  Fee  Study  Team 
determined  that  these  costs  were  not 
directly  traceable  to  the  applications 
under  review  for  this  Study.  As  a  result, 
use  of  PS&B  percentages  was  used  as  a 
reasonable  and  consistent  cost 
assigiunent  method  for  this  cost 
category. 

Equipment  costs  include  the  purchase 
of  property  that  is  normally  expected  to 
have  a  period  of  service  of  a  year.or 
more.  While  examining  the  underlying 
accounting  records  related  to  the 
purchase  of  equipment,  the  Fee  Study 
Team  determined  that  the  purchase  of 
most  equipment,  particularly  computer 
hardware,  provides  a  benefit  for  all 
application  and  petitions.  However, 
certain  equipment  purchases  were 
directly  traceable  to  specific  activities  or 
applications  and  petitions,  and  have 
been  discussed  previously. 

Once  PS&Eand  GE  costs  were 
assigned  to  activities,  the  ABC 
methodology  dictates  that  the  activity 
cost  should  then  be  assigned  to  the  cost 
objects.  (For  purposes  of  this  Fee  Study, 
the  cost  objects  are  the  immigration 
adjudication  and  naturalization 
applications  and  petitions  for  which  the 
INS  charges  a  fee.)  The  cost  assignment 
method  used  to  "drive"  activity  costs  to 
the  inunigration  adjudication  and 
naturalization  applications  and 
petitions  was  cycle  times.  The  following 
sections  discuss  the  cycle  times  and  the 
data  gathering  necessary  for  their 
development. 

Cycle  Time  Development 

As  stated  previously,  ABC  uses  a  two- 
step  cost  assignment  process.  Costs  are 
first  assigned  from  resource  pools  to 
activities,  and  then  activity  costs  are 
assigned  to  cost  objects.  (For  the 
purposes  of  this  Study,  the  activities  are 
those  defined  in  the  APM  that  were 
discussed  previously  in  this  proposed 
rule,  and  the  cost  objects  are  the  various 
immigration  adjudication  and  ^ 
naturalization  applications  and 
petitions  for  which  the  INS  charges  a 
fee.)  The  Fee  Study  Team  used  cycle 
times  as  a  cause-and-effect  assignment 
method  to  distribute  activity  costs  to  the 
various  immigration  adjudication  and 
naturalization  applications  and 
petitions.  Cycle  times  measure  the 
frequency  and  intensity  of  the 
consumption  of  activity  costs  by  the 
various  immigration  adjudication  and 
naturalization  applications  and 
petitions.  Cycle  times  are  the  "drivers" 
that  assign  activity  costs  to  the  various 
applications  and  petitions.  The  cycle 
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time  measure^lthe  amount  of  time 
needed  to  complete  each  activity  in  the 
processing  of  the  various  immigration 
adjudication  and  naturalization 
applications  and  petitions.  Developing 
cycle  times  th^t  accurately  reflected 
application  and  petition  processing 
times  involved  the  following: 
developing  a  statistically-valid  sampling 
plan,  the  rand()m  selection  of  a 
representative  sample  of  INS  offices 
from  which  to  Collect  cycle  time  data, 
the  development  of  data  collection 
procedures  toi  control  sampling  bias,  the 
actual  collection  of  cycle  time  data,  the 
review  and  anjalysis  of  the  cycle  time 
data  collected,  and  the  use  of  the  cycle 
time  data  to  assign  activity  costs  to  the 
immigration  adjudication  and 
naturalization,  applications  and 
petitions  for  Wtich  the  INS  charges  a 
fee. 


A.  Developing 


ie  Statistical  Sampling 


To  ensure  tli*  representativeness, 
accuracy,  and  defensibility  of  the  cycle 
times  used  in  activity  cost  assignments, 
the  data  collected  during  this  effort  had 
to  be  randoml;|r  selected  and  unbiased. 
The  Fee  Study  t'eam  devised  a 
statistical  sampling  plan  for  cycle  time 
data  collection  that  ensured  the  integrity 
of  the  data,  standardized  data  collection 
procedures,  and  eliminated  bias  in  data 
collection.  The  statistical  plan  outlined 
the  Team's  methodology  for 
determining  the  sampling  method, 
clustering.  selaQting  sites  and 
applications  toi  be  observed,  assigning 
the  number  of  observations,  controlling 
for  sample  bias,  and  making 
adjustments.    I 

Sample  Size\  Statistical  sampling 
assumes  that  a  tnepresentative  sample  of 
a  population  has  the  same 
characteristics  of  the  population  as  & 
whole.  A  statistical  sampling  plan  must 
include  a  sampjlfe  size  that  ensures  that 
the  samples  obSferved  do.  indeed,  reflect 
the  characteristics  of  the  total 
population.  Several  factors  influence  the 
size  of  the  sample:  the  desired 
confidence  lev0|.  the  size  of  the 
population  samples,  the  expected  rate  of 
data  collection  (or  the  "miss  rate"),  and 
the  number  of  activities  observed. 
Confidence  Ihterval.  By  using  a 
statistical  formt^la  with  a  95% 
confidence  interval,  the  Fee  Study  Team 
determined  that  200  observations  were 
necessary  for  ea|cih  of  the  common  and 
unique  activitiek  Establishing  a  level  of 
precision  or  a  confidence  interval  of 
95%  ensures  confidence  that  the  data 
collection  was  l^pth  representative  and 
statistically  sigrlijficant.  This  level  of 
confidence  was  Selected  for  its  high 
reliability,  accuracy,  and  acceptability 


in  organizational  research.  Selecting  a 
confidence  interval  of  95%  places  a 
high  level  of  confidence  in  the  results, 
provides  the  precision  of  measurement 
necessary  for  extrapolating  the  results, 
and  is  sufficient  in  cases  of  legal 
defensibility.  The  INS  sampling  plan 
guarantees  that  the  number  of  required 
cycle  times  for  the  Fee  Study  is 
statistically  correct. 

Population  Size.  For  this  Study,  the 
statistical  sample  included  all 
applications  and  petitions  with  FY  1995 
completed  volumes  of  greater  than 
10,000,  as  reported  in  the  Performance 
Analysis  System  (PAS).  (The  PAS  is  a 
management  and  work  load 
measurement  system  that  records 
application  volumes  and  associated 
work  hours.)  The  Fee  Study  Team  used 
FY  1995  PAS  data,  the  most  recent 
complete  year  of  data  available  during 
the  conduct  of  the  Fee  Study.  The 
applications  and  petitions  with  a 
volume  of  10,000  annually  represent 
99.5%  of  all  applications  and  petitions 
processed  by  the  INS.  and  were  the 
focus  of  the  on-site  observations  for 
cycle  time  data  gathering.  For  the  most 
part,  the  Study  did  not  include 
applications  with  a  volume  of  less  than 
10.000  completions  because  of  the  low 
probability  of  actually  observing  cycle 
times  in  statistically  sufficient  numbers 
for  these  applications.  Also,  these 
applications  account  for  less  than  1%  of 
the  total  revenuiB  deposited  into  the 
Examinations  Fee  Account  each  year. 
The  Fee  Study  Team  developed 
alternate  methods  to  determine  cycle 
times  for  the  unobserved  applications 
and  petitions.  Methods  used  to  develop 
cycle  times  for  the  lower  volume 
applications  included  the  use  of  expert 
opinion  to  determine  when  to  apply 
observed  cycle  times  to  similarly 
processed  applications  and  petitions 
that  were  not  observed,  and  the  use  of 
experts  to  provide  estimated  cycle  times 
for  the  lower  volume  applications. 
Figure  3  lists  the  applications  observed 
in  the  cycle  time  data  gathering  phase 
of  the  fee  study. 

Figure  3.— List  of  the  Applications 
AND  Petitions  Observed 


Figure  3.--Ust  of  the  Applications 
AND  Petitions  Observed— Contin- 
ued 


1-140 

Immigrant  Petition  lor  Alien  Work- 

1-485 

Application  to  Register  Permanent 

Residence  or  Adjust  Status. 

1-539 

Application     to     Extend/Ctiange 

Nonimmigrant  Status. 

I-600J  .... 

Petition  to  Classify  Orphan  as  an 

Immediate    Relative/Application 

for  Advance  Processing  or  Or- 

phan Petition. 

1-724*.... 

Waiver  Forms. 

1-751  

Petition  to  Remove  the  Conditions 

on  Residence. 

t-765 

Application  for  Emptoynwit  Au- 

thorization. 

J-817 

Application  for  Voluntary  Depar- 

ture   under   the    Family    Unity 

Program. 

1-824 

Application  (or  Action  on  an  Ap- 

proved Application  or  Petition. 

N-^00  .... 

Application  for  Naturalization. 

N-565  .... 

Application  for  Replacement  Natu- 

ralization/Citizenship Document. 

N-600  .... 

Application  (or  Certification  of  Citi- 

zenship. 

N-643'  .. 

Application  for  Certificate  of  Citi- 

zenship in  Behalf  of  an  Adopted 

Child. 

1-90... 
1-102., 

1-129' 


1-1 29F 
1-130  .. 
M31i. 


Application  to  Replace  Alien  Reg- 
istration Card. 

Application  for  Replacement/Initial 
Nonimmigrant  Arrival/Departure 
Document. 

Petition  for  Nonimmigrant  Worf<er/ 
Classify  Nonimmigrant  as  Tem- 
porary Worker  or  Trainee/Em- 
ploy Intracompany  Transferee. 

Petition  (or  Alien  Fiance(e). 

Petition  for  Alien  Relative. 

Applicatk)n  for  Travel  Document. 


'  The  1-129  includes  the  1-129,  I-129H.  and 
I-129L 

2  The  t-131  includes  the  Reentry  Permit  and 
Advanced  Parole. 

>The  1-600  includes  the  I-600A. 

*The  1-724  includes  all  six  of  the  Waiver 
Fomis— 1-191.    1-192.    1-193,    1-212,    1-601 
and  1-612. 

*  N-643  fell  bekjw  the  10,000  volume  limit 
for  population  size;  however,  dunng  our  visit  to 
the  Buffalo  District  Office  sufficient  N-643  ap- 
plicatkws  were  available  for  sampling. 

"Miss"  Rate.  The  Fee  Study  Team 
allowed  for  the  possibility  of  data 
collection  "misses"  in  the  statistical 
sampling  plan  and  "built  in"  additional 
observations  above  the  200  needed  for  a 
95%  confidence  level  to  guarantee  that 
a  statistically  valid  sample  size  would    . 
be  obtained.  Data  collection  "misses" 
constitute  possible  observations 
discarded  as  a  result  of  inconsistencies 
in  recording  cycle  times,  incomplete 
observations  due  to  faulty  equipment  or 
interruptions  that  caused  the  timer  to 
halt  an  observation,  and  the  possibility 
that  applications  and  petitions 
scheduled  to  be  timed  may  not  have 
been  available  in  sufficient  numbers  at 
the  planned  site  visits.  The  Fee  Study 
Team  recognized  that  at  any  scheduled 
site  the  number  of  applications  and 
petitions  available  for  processing  may 
not  match  the  number  anticipated  in  the 
statistical  sample  plan.  This  could 
happen  for  a  number  of  reasons,  such  as 
applicants  failing  to  appear  for 
scheduled  interviews,  applications  and 
petitions  not  being  filed  in  the  numbers 
anticipated  while  the  Fee  Study  Team 
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was  on-site,  or  the  actual  applications 
available  for  processing  during  site 
visits  varied  from  the  applications 
reported  as  available  during  the  time 
when  the  sample  plan  was  developed. 
(The  Fee  Study  Team  observed 
applications  and  petitions  that  were 
available  and  scheduled  for  processing 
while  on-site;  they  did  not  interrupt  the 
normal  work  flow  at  the  various  INS 
district  offices  or  service  centers.)  Each 
application  had  a  reserved  "miss"  rate 
based  on  the  volume  of  applications 
required  for  the  statistical  sample;  the 
higher  the  application  volume,  the 
lower  the  assigned  "miss"  rate. 
Increasing  the  lower  volume  of 
application  sample  sizes  to  hedge  for 
"misses"  was  necessary  to  ensure  that 
adequate  sample  sizes  would  be 
collected. 

Common  and  Unique  Activities.  The 
Fee  Study  Team  divided  the  sample  into 
two  categories  based  on  the  APM: 
common  activities  and  unique  activities. 
Common  activities  are  those  activities 
that  are  completed  in  the  same  amount 
of  time  regardless  of  the  type  of 
application  or  petition.  For  example,  the 
amount  of  time  required  to  open  an 
envelope  containing  an  application  or 
petition  is  basically  the  same  for  all 
application  and  petition  types;  the 
amount  of  time  to  record  a  fee  is  the 
same  regardless  of  form  type,  and  the 
time  required  to  request  a  file  is  similar 
for  all  applications  and  petitions. 
Regardless  of  the  type  of  application  or 
petition,  the  time  to  perform  an  activity 
or  task  is  similar.  With  unique  activities, 
the  processing  time  is  directly  linked  to 
the  type  of  application  or  petition  filed. 
For  example,  adjudication  of  each  type 
of  application  and  petition  is  based  on 
specific  sections  in  the  INA,  and 
requires  specific  documentation  and 
adjudicative  review.  This,  logically, 
makes  the  "Adjudicate  Application" 
activity  unique  depending  on  the  type 
of  application  or  petition  observed. 
Some  applications  require  the 
production  of  a  certificate  or  card  that 
identifies  the  bearer  as  eligible  for  a 
specific  benefit  (such  as  Form  1-766, 
Employment  Authorization  Document, 
or  a  N-550,  Certificate  of 
Naturalization).  The  time  to  produce  an 
"End  Product"  is  unique  to  the  type  of 
card  or  certificate  created.  Of  the  eight 
immigration  adjudication  and 
naturalization  activities,  six  were 
designated  as  "common"  and  two  as 
"unique."  The  six  common  activities 
are:  Receive  Application/Petition, 
Record  Fee,  Input  Application  Data, 
Manage  Records,  Prepare  Outgoing 
Correspondence,  and  Respond  to 
Inquiry.  The  two  unique  activities  are: 


Adjudicate  Application  and  Issue  End 
Product. 

The  designation  of  "common"  or 
"unique"  had  a  direct  bearing  on  the 
sample  size.  As  stated  earlier,  each 
activity  required  a  sample  size  of  200  for 
a  95%  confidence  level.  For  each 
common  activity,  the  total  sample  size 
which  includes  all  applications  and 
petitions  was  200.  For  unique  activities, 
the  total  sample  size  was  200  for  each 
type  of  application  and  petition 
observed.  Since  the  Fee  Study  Team 
observed  18  application  and  petition 
types,  the  sample  size  for  the  two 
unique  activities.  Adjudicate 
Application,  and  Issue  End  Product, 
was  much  larger.  For  the  "Adjudicate 
Application"  activity,  the  sample  size 
was  3,600  (the  18  observed  applications 
and  petitions  times  200).  For  the  "Issue 
End  Product"  activity,  the  sample  size 
was  1,400  (the  seven  applications  or 
petition  types  that  require  an  end 
product  multiplied  times  200). 

B.  Site  Selection 

Clustering.  Determining  which  sites  to 
visit  for  data  collection  was  based  on 
clustering.  Clustering,  the  grouping  of 
similar  items,  is  a  widely  accepted 
technique  used  to  achieve  the  most 
representative  sample  of  a  population 
(total  set  of  items  to  analyze).  For  this 
study,  INS  offices  of  comparable  size 
were  grouped  together  into  four  clusters 
based  on  operating  environments  and 
the  volume  of  applications  and  petitions 
processed:  service  centers,  large  district 
offices,  medium  district  offices,  and 
small  district  offices.  The  large  district 
office  cluster  included  those  offices 
with  a  processed  voliune  of  more  than 
50,000  applications  annually,  the 
medium  district  office  cluster  included 
offices  that  processed  more  than  20,000 
applications  annually,  but  less  than 
50,000,  and  the  small  district  office 
cluster  included  offices  that  processed 
less  than  20,000  applications  annually. 
After  determining  the  four  cluster 
groups,  the  Fee  Study  Team  randomly 
selected  15%  of  the  offices  within  each 
cluster  to  visit  for  data  collection. 
Selecting  15%  of  offices  within  each 
cluster  ensured  that  the  data  gathered 
from  the  sites  were  representative  of  the 
different  size  offices.  The  15%  selection 
rate  is  commonly  accepted  in  statistical 
sampling  for  selecting  samples  within  a 
cluster,  and  helped  insure  that  a 
representative  sample  of  office  sizes  was 
selected  for  data  gathering.  Without 
clustering,  the  possibility  existed  that 
large,  medium,  or  small  size  district 
offices  could  have  been  overly 
represented  in  the  number  of  offices 
chosen._  This  may  have  skewed  the 
sample  and  increased  the  potential  for 


cycle  time  biases.  The  combination  of" 
clustering  and  randomly  selecting  15% 
of  each  cluster  also  served  to  reduce  the 
cost  and  time  of  gathering  data  when 
Sampling  a  large  and  widely  dispersed 
population. 

Selecting  15%  of  offices  within  each 
cluster  resulted  in  the  random  selection 
of  two  sites  from  the  large  district  office 
cluster,  three  sites  from  the  medium 
district  office  cluster,  and  two  sites  from 
the  small  district  office  cluster.  The  sites 
selected  included:  Miami  and  Los 
Angeles  as  large  district  offices; 
Honolulu,  San  Antonio,  and  Phoenix  as 
medium  district  offices;  and  Kansas  Qty 
and  Omaha  as  small  district  offices. 

Adjustments  to  the  Site  Selections. 
The  site  selections  were  adjusted  for 
various  reasons:  cost  considerations, 
geographical  representation,  or 
insufficient  data  collection  as  the  site 
visits  proceeded.  After  reviewing  the 
geographical  dispersion  of  the  original 
sites  selected,  the  Fee  Study  Team 
determined  that  district  offices  located 
in  the  northeastern  United  States  were 
not  represented,  even  though  a  large 
number  of  immigration  adjudication 
and  naturalization  applications  and 
petitions  are  received  and  processed  by 
offices  located  in  the  northeast.  To 
ensure  geographical  representation,  an 
additional  office  was  randomly  selected 
fit)ni  a  pool  of  district  offices  located  in 
the  northeastern  United  States.  The 
Boston  District  Office  was  randomly 
selected  through  this  process.  The 
Honolulu  District  Office  wais  removed 
from  the  site  selection  list  due  to  cost 
and  time  constraints  involved  in  visiting 
that  office.  From  the  pool  of  offices 
remaining  in  the  medium  district  office 
cluster,  the  Fee  Study  Team  randomly 
selected  the  Philadelphia  District  Office 
to  replace  the  Honolulu  District  Office. 
The  Baltimore  District  Office  was  added 
to  the  medium  district  office  list  to 
observe  its  use  of  CLAIMS.  The 
BaltimoreDistrict  Office  is  piloting 
CLAIMS  at  the  district  office  level.  At 
the  conclusion  of  the  site  visits,  the  Fee 
Study  Team  discovered  that  they  had 
observed  an  unacceptably  low  number 
of  the  Form  N-565,  Application  for  a 
Naturalization  or  Citizenship  Paper,  and 
the  Form  N-600,  Application  for 
Certification  of  Citizenship.  To  bring  the 
sample  size  to  acceptable  levels,  the 
Buffalo  District  Office  was  visited  to 
collect  additional  data  on  these 
applications.  The  Buffalo  District  Office 
was  chosen  for  the  Form  N-565  and 
Form  N-600  data  collection  because 
they  had  these  forms  available  in 
sufficient  numbers  for  observation. 
Visiting  the  Buffalo  District  Office  also 
afforded  the  Fee  Study  Team  the 
opportunity  to  visit  the  Toronto,  Canada 
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pre-inspection  site  to  observe  processing 
of  the  Fonn  1-192.  Application  for 
Advanced  Permission  to  Enter  as 
Nonimmigrant  This  additional  visit  was 
required  becauise  the  planned  site  visits 
did  not  encompass  a  field  office  with  an 
available  supply  of  this  waiver  form  for 
the  Fee  Study  t^eam  to  observe  and 
time.  Toronto  k  the  predominant  INS 
office  for  processing  the  Form  1-192  and 
sufficient  numters  of  these  forms  were 
available  for  ob^rvation  to  develop  a 
statistically  soiind  sample  size. 

Service  Center  Site  Visit  Selection. 
Service  centers  ivere  clustered 
separately.  Since  service  centers  process 
high  volumes  of  applications,  their 
operating  procedures  were  very 
different  bom  district  offices.  In 
addition,  service  centers  usually  process 
applications  that  do  not  require  an 
interview  and  are  not  usually  processed 
in  district  officii.  The  INS  has  four 
service  centers;  only  one  servieej^enter 
had  to  be  visited  to  satisfy  the  15% 
representation  rule.  The  Nebraska 
Service  Center,  ijnlike  the  district 
offices  visited,  ^as  not  randomly 
selected  for  a  sit^  visit.  The  Fee  Study 
Team  decided  to  select  the  Nebraska 
Service  Center  sipce  the  Nebraska 
Service  Center  ^Mas  the  only  service 
center  that  processed  all  types  of 
applications,  including  the  Form  1-131. 
Application  for  Travel  Document.  To 
ensure  that  therilwas  no  bias  in  the  data 
due  to  possible  differences  in  operating 
procedures  in  tiia  various  service 
centers,  the  Fee  Study  Team  decided  to 
visit  the  other  thiiee  service  centers  to 
collect  a  pro-rat4  share  of  common 
activity  observations  and  a  limited 
number  of  unique  observations  for 
specific  applications  and  petitions. 

Site-Specific  Sqmpling  Plans.  After 
determining  the  If^umber  of  observations 
needed  for  each  bif  the  common  and 
unique  activities  and  determining  the 
sites  to  visit,  observations  were  divided 
by  activity  amon^the  field  sites.  This 
process  requiredldistributing  the 
number  of  observations  needed  among 
the  selected  sites  based  on  the  volume 
of  each  applicatiop  and  petition 
processed  at  each  selected  site.  This  was 
accomplished  by  establishing  a  ratio  of 
the  processing  volume  for  each  selected 
site  using  the  FY  1995  PAS  data.  As 
field  office  data  collection  progressed, 
the  sampling  plaik'was  adjusted,  as 
necessary,  to  ensure  adequate  data 
collection.  If  the  required  number  of 
applications  and  petitions  were  not 
available  at  a  planned  site  visit,  the 
shortage  was  pro-rated  to  the  future  site 
visit  sampling  plans.  For  example,  prior 
to  the  Miami  Distinct  Office  site  visit, 
iwas  adjusted  to 


observations  of  the  N-565.  Application 
for  Replacement  Naturalization 
Citizenship  Document  and  Form  N-600. 
Application  for  Certification  of 
Citizenship,  to  reflect  the  shortage  of 
data  collection  for  those  forms  at  other 
sites.  The  site  specific  sampling  plans 
are  available  for  public  inspection. 
Please  refer  to  the  FOR  FURTHER 
INFORMATION  CONTACT  section  for 
instruction  on  obtaining  this 
information. 


the  sampling  plan 

increase  the  numl  tir  of  planned 


C.  Controlling  Sampling  Bias 

The  Study  Team  took  precautions  to 
ensure  that  all  data  collectors 
maintained  a  high  level  of  consistency 
and  accuracy  when  gathering  cycle  time 
data.  This  was  achieved  through 
standard  operating  procedures,  training, 
uniform  timing  equipment,  and  the 
random  selection  of  applications  and 
personnel  observed  at  each  site. 
Training.  To  ensure  consistency  in 
-   data  collection,  the  Fee  Study  Team 
developed  standard  operating 
procedures  for  data  collection  and 
provided  training  on  cycle  time  data 
collection  procedures.  All  data 
collectors  were  required  to  attend  the 
training,  which  was  conducted  by 
contracted  statistical  sampling 
specialists.  Participants  received 
instructions  on  standard  procedures  for 
measuring  and  recording  data,  including 
an  overview  of  how  to  control  response 
and  observation  biases.  To  reduce  the 
response  bias,  the  training  provided  the 
data  collectors  with  guidelines  on  how 
to  interact  with  personnel  being  timed, 
their  role  as  a  data  collector,  and  the 
purpose  of  the  observations.  Data 
collection  bias  was  also  reduced 
through  the  use  of  uniform  and 
consistent  measuring  equipment  and  a 
uniform  recording  medium  (optical  scan 
forms).  Data  collectors  were  also  trained 
on  the  use  of  the  Activity /Task 
Definition  Report  to  identify  the  specific 
activities/tasks  being  timed  and 
standard  start  and  stop  points  for  each 
observation.  Procedures  were  also 
developed  to  help  data  collectors 
identify  anomalies  that  may 
compromise  an  observation,  such  as 
interruption  in  the  work  flow,  and  how 
to  manage  such  situations. 

Selection  of  Observed  Employees.  The 
personnel  observed  at  site  were  selected 
randomly.  All  site  personnel  had  an 
equal  chance  for  selection,  regardless  of 
their  work  experience.  The  Fee  Study 
Team  randomly  selected  employees  to 
be  observed  using  a  list  of  employees 
provided  by  site  management  and  a 
random  number  table  to  select 
employees  fit)m  the  list.  Participation  by 
site  personnel  was  voluntary  and  no 
identifying  information  on  the 


personnel  observed,  other  than  length  of 
experience,  was  placed  on  the  optical 
scan  form.  This  procedure  helped 
reduce  any  bias  on  the  part  of  the 
personnel  observed. 

Selection  of  Observed  Applications/ 
Petitions.  The  Fee  Study  Team  recorded 
observations  at  the  randomly  selected 
sites,  with  any  application  or  petition 
having  an  equal  chance  of  being 
observed.  Applications  and  petitions  are 
processed  at  INS  offices  in  a  first-come, 
first-served  manner.  That  order  was 
preserved  for  the  Fee  Study 
observations.  Applications  or  petitions 
were  observed  in  the  order  they  were 
received  at  the  various  offices  visited. 
Individual  applications  or  petitions 
were  not  reviewed  by  any  INS  official  or 
Fee  Study  Team  member  to  determine 
whether  they  would  or  would  not  be  ♦ 
observed. 

Recording  Data.  To  standardize  cycle 
time  data  collection,  the  Fee  Study 
Team  developed  an  optical  scan  form 
that  lists  the  activities  and  tasks  of  the 
APM  and  provides  areas  for  the  data 
collectors  to  record  the  Activity/Task 
Observed.  Decision,  Application  type. 
Number  of  Employees  Observed,  Batch 
Size.  Time.  Employee  Experience.  Date. 
Location,  and  Timer  Code.  The  Activity/ 
Task  Definition  Report  was  extremely 
important  to  obtain  consistent  and 
accurate  cycle  times.  The  definitions 
provided  the  timers  with  the 
information  required  to  ensure  that  the 
data  collectors  placed  their  observations 
under  the  proper  activity/tasks. 

D.  Collection  of  Cycle  Time  Data 

From  June  to  September  1996.  the  Fee 
Study  Team  collected  data  at  the  district 
offices  and  services  centers  selected  for 
cycle  time  data  gathering.  During  this 
period,  the  Fee  Study  Team  made  over 
50,000  observations  of  the  various  tasks 
and  activities  involved  in  processing 
immigration  adjudication  and 
naturalization  applications  and 
petitions.  The  data  was  collected  by 
office,  common  and  unique  activities, 
and  application  and/or  petitions 
observed.  Detailed  information  on  cycle 
time  data  gathering  is  available  upon 
request.  Please  refer  to  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
proposed  rule  for  instructions  on  how  to 
obtain  this  information. 

E.  Data  Normalization  and  Weighting 

After  collecting  and  recording  the 
data  on  optical  scan  forms,  the  Fee 
Study  Team  developed  cycle  times  for 
each  type  of  application  and  petition 
observed.  The  Fee  Study  Team 
constructed  an  analysis  process  for 
computing  the  specific  time  required  to 
process  each  application  through  the 
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normalization  of  data  at  the  task  level 
and  compiled  these  tasks  into  a  cycle 
time  at  the  activity  level.  (As  stated     • 
earlier,  each  activity  consists  of  various 
numbers  of  sub-component  tasks.)  For 
each  task  observed,  the  Fee  Study  Team 
developed  an  average  time.  This 
normalized  data  was  used  to  develop 
activity  cycle  times  for  each  of  the  eight 
activities.  When  appropriate,  each  task 
was  weighted  by  the  rate  of  denials, 
approvals,  requests  for  additional 
evidence  (RFAE),  and,  for  applications 
that  could  be  processed  at  either  a 
district  office  or  service  center,  a 
percent  weight  based  on  volumes 
processed  at  each  type  of  office. 

The  Fee  Study  Team  reviewed  all 
optical  scan  forms  entered  into  the 
computer  database.  Data  anomalies  were 
resolved  and  discrepancies  clarified 
according  to  pre-defined  procedures. 
For  example,  if  a  data  collector  recorded 
the  time  in  numerals  in  the  "Time" 
section  of  the  optical  scan  form,  but 
they  did  not  darken  the  corresponding 
ovals  for  the  optical  scanner  to  read,  the 
written  time  had  to  be  recorded  in  the 
database.  Other  types  of  anomalies 
included  the  data  collector  failing  to 
record  batch  size,  which  resulted  in  an 
aggregate  time  from  several  applications 
read  as  a  single  time,  or  a  data  collector 
darkening  two  ovals  from  one 
observation.  Each  identified  anomaly 
was  researched  by  interviewing  the  data 
collector.  For  those  anomalies  that  were 
unsatisfactorily  resolved,  that  scan  form 
and  all  corresponding  data  were 
eliminated  from  the  database.  Less  than 
1%  of  the  total  5,000  scan  forms  were 
voided. 

The  optical  scan  form  also  contained 
a  section  for  written  comments  that  had 
to  be  reviewed  to  determine  their 
impact  on  the  data.  For  example,  a  data 
collector  often  recorded  on  a  single  scan 
form  several  tasks  that  were  performed 
concurrently.  The  data  collector  would 
provide  a  breakdown  of  each  task  and 
its  respective  time  in  the  written 
comments  section  of  the  optical  scan 
form.  These  types  of  observations  had  to 
be  reviewed  and  added  to  the  data  base. 

The  Fee  Study  Team  also  performed 
an  "outlier"  analysis.  All  cycle  times 
were  plotted  to  uncover  the  outlier(s). 
An  outlier  was  an  observation  that  fell 
outside  two  standard  deviations  from 
the  average  of  all  observations  for  a 
particular  task.  When  an  outlier  was 
identified,  the  observation  had  to  be 
analyzed  to  determine  if  the  timing 
pattern  was  reasonable.  Usually,  the 
original  data  collector  was  contacted,  if 
possible,  to  determine  the 
reasonableness  of  the  observation  and 
timing  pattern.  Often,  human  error  was 
not  the  cause  of  an  outlier;  rather  the 


outlier  was  usually  an  exceptionally 
complicated  or  difficult  case  that 
resulted  in  an  activity  or  task  taking 
longer  than  the  average  time.  For 
example,  interview  times  often  varied 
depending  on  the  applicant's  language 
ability,  the  complexity  of  the 
application,  and/or  the  questions 
regarding  the  materials  submitted  with 
the  application.  An  outlier  may  be  the 
result  of  an  observation  of  a  particularly 
long  interview.  Most  outliers  were  valid 
observations  and  remained  in  the 
database.  Occasionally,  cycle  time 
formulas  were  developed  to  help 
determine  the  average  time  for  specific 
activities  because  some  cycle  times 
needed  additional  calculations  to  get  a 
complete  cycle  time  for  a  task.  For 
example,  the  creation  of  the  alien 
registration  receipt  form  ("Issue  End 
Product"  activity)  for  the  Form  1-90, 
Application  to  Replace  Alien 
Registration  Card,  Form  1-485, 
Application  to  Register  Permanent 
Residence  or  Adjust  Status,  and  Form  I- 
751,  Petition  to  Remove  the  Conditions 
on  Residence,  requires  that  the  process 
begin  at  the  district  offices  with  taking 
fingerprints  and  collecting  photos.  The 
process  is  finalized  at  the  Immigration 
Card  Facility  with  the  photo  scanning 
step,  etc.,  and  the  actual  production  of 
the  card.  These  three  steps  were  timed 
separately  and  added  to  produce  a 
single  task  time. 

After  valid  task  times  were  produced 
through  the  normalization  process, 
these  task  times  were  grouped  by 
activity  to  create  an  overall  activity 
cycle  time.  Just  as  data  normalization 
was  performed  at  the  task  level,  data 
analysis  occurred  at  the  activity  level. 
The  Study  Team  designed  a  three-step 
method  of  computation  to  ensure  that 
each  piece  of  data  was  fairly  represented 
and  carried  the  observation  weight 
through  the  analysis  process  to  the  final 
time  determination.  Special  protocol  for 
recording  and  developing  the  cycle 
times  for  the  approval,  denial,  and 
RFAE  data  were  established. 
Percentages  for  application  specific 
denial,  approval,  and  RFAEs  were 
accumulated  at  the  service  centers  and 
district  offices  and  then  incorporated 
into  the  respective  activity  cycle  times. 
For  example,  the  percentage  of 
applications  that  require  additional 
information  was  calculated  into  the 
cycle  time.  Processing  for  incomplete 
applications  had  to  be  accounted  for 
since  the  set  of  tasks  and  thus  the  time 
to  complete  these  tasks  differed  from  an 
approved  or  denied  application.  The 
same  weighting  process  occurred  for  the 
approval  and  denial  rate  of  the  various 
applications  and  petitions.  Since  the 


time  to  process  an  application  is 
different  depending  on  the  adjudicative 
decision,  the  approval  and' denial  rates 
for  each  application  or  petition  type  was 
obtained  and  weighted  to  determine  the 
final  cycle  time.  This  is  important 
because  both  approval  and  denial  rates 
are  associated  with  different  tasks. 
Approved  applications  may  require  the 
issuance  of  a  card  or  certificate,  while 
denied  applications  require  a  letter 
stating  the  reason  for  the  denial.  These 
processing  differences  were  accounted 
for  by  weighting  various  activities  and 
tasks. 

Applications  such  as  the  Form  1-751, 
Form  1-90,  and  Form  1-131,  Application 
for  Travel  Document,  are  processed  at 
both  the  service  centers  and  district 
offices.  Observations  were  collected  at 
both  service  centers  and  district  offices 
and  weighted  accordingly  to  calculate 
activity  cycle  times  that  represented  the 
dual  processing  of  these  applications. 
For  example,  approximately  36%  of  the 
Forms  1-751  filed  require  interviews 
that  are  conducted  at  district  offices. 
Specific  task  average  times  to  conduct 
an  interview  were  weighted  by  36%  and 
then  added  to  the  other  tasks  in  the 
timing  pattern  to  get  a  complete  cycle 
time  for  adjudicating  a  Form  1-751. 
Likewise,  the  Form  1-90  had  dual 
processing  in  the  service  center  and 
district  office.  Approximately  4%  of  the 
tasks  involved  with  adjudicating  a  Form 
1-90  take  place  at  a  district  office  and 
the  remaining  96%  of  the  tasks  take 
place  at  the  service  center.  These 
percentages  were  weighted  with  average 
cycle  times  for  the  corresponding  tasks 
and  then  combined  to  develop  the 
complete  cycle  time  for  that  activity. 

Weighting  also  occurred  with  the 
"common"  activity  of  "Manage  ' 
Records."  Although  the  "Manage 
Records"  activity  was  determined  to  be 
a  common  activity,  application-specific 
cycle  times  were  developed  by 
weighting  the  tasks  of  the  "Manage 
Records"  activity.  For  example,  the 
creation  of  an  alien  file  (A-file)  varies 
according  to  the  application  or  petition 
file.  Since  not  all  applications  result  in 
'an  A-file  creation,  this  task  had  to  be 
weighted  to  produce  an  application  or 
petition-specific  cycle  time. 

Cycle  times  for  the  unique  activities 
for  applications  that  were  not  observed 
as  a  result  of  low  volume  and  lack  of 
opportunity  to  observe  were  developed 
in  two  ways:  (1)  Using  average  observed 
timings  of  similarly  processed 
applications  or  (2)  using  expert  opinion. 
The  Fee  Study  Team  used  the  average 
cycle  time  of  producing  a  naturalization 
certificate  for  the  "Issue  End  Product" 
activity  for  the  Form  N-643, 
Application  for  Certificate  of 
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atizenship  in  Behalf  of  an  Adopted 
Child,  since  the  Team  was  unable  to 
observe  the  cre^^on  of  a  naturaUzation 
certificate  for  that  form.  The  Fee  Study 
Team  did,  however,  observe  the  actual 
adjudication  of  bi  representative  sample 
of  the  Form  N-^«3;  the  cycle  time  for 
"Adjudicate  Application"  for  the  Form 
N-643  is  based  on  those  observations. 
Cycle  times  for  t^e  Form  1-17,  Petition 
for  Approval  of  |%±ool  for  Attendance 
by  Nonimmigrant  Students,  Form  1-526, 
Immigrant  Petiti<)n  by  Alien 
Entrepreneiu-,  u^^  Form  1-629,  Petition 
by  Entrepreneur  to  Remove  Conditions 
(applications  and  petitions  processed  at 
volumes  too  low  to  quahfy  for  statistical 
sampling)  were  biased  on  expert  opinion 
of  INS  subject  matter  experts  from  both 
the  field  and  headquarters  who 
contributed  their  knowledge  of 


application  processing  to  develop  cycle 
times  for  these  applications. 

The  cycle  times  that  resulted  from  the 
data  gathering  and  data  normalization 
stages  of  the  Fee  Study  were  used  as  the 
activity  "drivers"  to  assign  costs  fit)m 
activities  to  cost  objects.  Detailed 
information  on  the  cycle  time 
development  process  is  available  from 
the  INS  upon  request.  Please  refer  to  the 
"For  Further  Information  Contract" 
section  of  this  proposed  rule  for 
instructions  on  obtaining  this 
information. 

Detemiining  AppUcatimi  and  Petition 
Volumes 

The  Service  estimated  FY  1998 
application  and  petition  voliunes  by 
performing  regression  analysis  on  five 
years  of  actual  receipt  data  obtained 
from  the  PAS  data  base.  As  stated 


earlier,  the  PAS  is  an  INS  system  that 
provides  operational  statistics  for  a 
broad  range  of  services,  including  the 
numbers  of  immigration  adjudication 
and  naturalization  applications  and 
petitions  received  and  processed.  The 
INS"  Workload  Projection  Group 
reviews  immigration  and  natiu-aUzation 
application  and  petition  volume 
projections  and  will  adjust  them,  either 
upward  or  downward,  when  it  is 
determined  that  legislative  changes, 
policy  decisions,  operational  changes, 
or  other  factors  would  significantly 
affect  the  number  of  immigration 
adjudication  and  naturalization 
applications  and  petitions  filed.  The  FY 
1998  projected  volumes  for  the 
appUcations  and  petitions  that  were 
reviewed  during  the  Fee  Study  are 
presented  in  Figure  4. 


Fl(5URE  4.-PR0JECTED  FY  1998  APPLICATION/PETITION  VOLUMES  AND  WAIVER  PERCENTAGES 


Form  No. 


1-17.. 

1-90.. 
M02 


I-129/I-129H/I-129IJ. 

M29F 

1-130 

1-131  

1-140 

M85 


1-526 

•-539 

i-600/l-600A 


1-724  . 
J-751  . 
1-765  . 
(-817  . 

1-824  .. 

»-829.. 

N-400 

N-565 

N-600 
N-643 


Description 


Petition  for  Approval  of  School  Attendance  tw  Non-immi- 
grant Student. 

Application  to  Replace  Alien  Registration  Card 

Application  for  Replacement/Initial  Nonimmigrant  Aiirivai/DJh 
parture  Document. 

Petitions  for  Nonimmigrant  Worlcer ,„ 

Petition  for  Alien  Fiance(e)  !".".."!!.."!!!".'~.. ." 

Petition  for  Alien  Relative """!".."".."".."!!."". 

Application  for  Travel  Document ...".""!.."!..."!!..."". 

Immigrant  Petition  for  Alien  Worker 

Application  to  Register  Permanent  Residence  or  Adjust  StJh 
tus. 

Immigrant  Petition  tjy  Alien  Entrepreneur 

Application  to  Extend/Change  Nonimmigrant  Status"!!!."!!.".." 

Petition  to  Classify  Orphan  as  an  Immediate  Relative/Appli- 
cation for  Advance  Processing  or  Orphan  Petition 

Waiver  Applications ' 

Petition  to  Remove  the  Conditions  on  Residence  .!!!!!!!!!!!!!!!! 

Application  for  Employment  Authorization  

Application  for  Voluntary  Departure  under  the  Family  Unity 
Program. 

Application  for  Action  on  an  Approved  Application  or  Peti- 
tion. 

Petition  by  Entrepreneur  to  Remove  Conditions  

Application  for  Naturalization  .!„!!!!.!!! 

Application  for  Replacement  of  NaturalizatioiV(5iteen8hip 

Document. 

Application  for  Certification  of  Citizenship  „... 

Application  for  Certification  of  Citizenship  in  Behalf  of  "an 

Adopted  Child. 


Projected 
FY  1998 
volume 


800 

275,500 
8.000 

253,500 
109.000 
657.000 
365,000 
56,000 
423,930 

500 

206,9001 

14,000 

27,000 
130,000 
972.000 

22.000 

44,000 

403 

1,306,900 

16,700 

32.700 
7.400 


Waiver  per- 
centage 


20% 

5% 
0% 

15% 
0% 
0% 
0% 
0% 
0% 

0% 
10% 

0% 

2% 

0% 

50% 

0% 

0% 

0% 

17% 

0% 

0% 
0% 


Fee-waived 
volume 


160 

13.775 
0 

38.025 
0 
0 
0 
0 
0 

0 

20.690 

0 

540 

0 

486.000 

0 


0 

222,173 

0 

0 
0 


Fee-paying 
volume 


640 

261,725 
8,000 

215.475 
109.000 
657.000 
365.000 
56.000 
423.930 

500 

186.210 

14,000 

26.460 
130.000 
486.000 

22.000 

44.000 

403 

1.064.727 

16.700 

32.700 
7,400 


AsaignJng  Activity  Costs  to  Immigration  Adjudication  and  Naturalization  Applications  and  Petitions 

andMr^,Sfti!Ji"te./°^  ^""^  ^"^u'^^  "^^^  converted  to  percentages  to  assign  activity  costs  to  the  various  applications 
and/or  petitions  jthat  consume  the  resources  of  that  activity.  Cycle  time  assignment  oercentaces  wei«  r«l.^ri«t«<  w 

ZtrT2'L^MfZ"'T  "^TTT  "^"  ^PP"«^  ^°  ^°'«>  «^«^^y  costftHrrm^ne'^SlL'^on^o^^^^ 
«nn]^lt,-!  L^-    ^^""^^  cost.  Each  application  or  petition  could  have  up  to  eight  different  activity  coSs  ^^ 

«^i  i        "  petition's  pro-rata  share  of  tKe  activity  cost  was  then  divided  by  its  anticipated  pf  1998  vdLe  ^ 
amye  at  a  per  tpphcation  or  petition  activity  cost.  The  activity  cost  for  each  application  or  itiUonwiSed 

or  petition    F?«uJf  Ps'XTvr^h^'  '"''  ''''^"^  '^'7''^^'  1°  ^^«  ''  ^«  »°^«1  P^^«^i"8  ^°"    for  each  a^^pSon 
or  petition.  Figure  5  displays  the  processmg  costs  for  each  application  and  petition  by  activity.  In  order  to  arrive 
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at  a  final  fee  amount,  however,  an  amount  to  recover  fee  waiver  and  exempt  costs,  and  the  asylum  and  refugee  surcharge 
must  be  added  to  the  application  and  petition  processing  costs. 

Figure  5.— Immigration  Adjudication  and  Naturalization  Application  and  Petition  Processing  Costs 

Application  Process  Model 


Form  No. 


H7  

h-90 

1-102  

1-129  

I-129F 

1-130 ,. 

1-131  

J-140  

M85  ........... 

1-526  

1-539  

I-600/I-600A 

1-724'  

1-751  

J-765  

1-817  

1-824  

1-829  

N-400 

N-565  

N-600  

N-643  


Activity  costs 


Receive 
applica- 
tion 


$1.91 
1.94 
1.91 
1.94 
1.91 
1.94 
1.94 
1.94 
1.94 
1.91 
1.91 

19.18 
1.91 
1.94 
1.94 
2.54 
1.91 
1.91 
1.94 
1.91 
1.91 
1.91 


Record 
fee 


$1.09 
1.30 
1.37 
1.15 
1.36 
1.37 
1.37 
1.37 
1.37 
1.3iS 
124 
3.50 
1.34 
1.37 
0.68 
1.36 
1.37 
1.36 
1.16 
1.37 
1.37 
1.37 


Input 
applica- 
tion data 


$3.52 
3.55 
3.52 
3.55 
3.49 
3.55 
3.55 
3.55 
3.55 
3.49 
3.52 
0.98 
3.52 
2.69 
3.55 
4.57 
3.52 
2.65 
3.55 
3.52 
3.52 
3.52 


Manage 
racords 


$10.37 
10.83 
10.03 

9.76 
19.85 
10.50 

9.33 
10.64 
2128 
10.45 

9.46 
13.76 

9.19 
16.39 
10.19 

9.63 

9.74 
10.68 
16.96 
11.10 
11.58 
10.33 


Acfu- 
dicate 
applica- 
tion 


$99.60 
22.68 
12.87 
26.08 
9.96 
27.79 
10.13 
29.92 
58.79 

200.36 
36.75 
69.88 
55.98 
28.93 
12.13 
13.98 
18.40 

200.36 
47.08 
32.83 
49.99 
12.51 


Prepare 
outgoing 
correc- 
tion 


$6.60 
6.88 
6.60 
8.31 
7.89 
6.88 
6.88 
7.08 

12.49 
6.55 
6.60 

59.86 

11.90 
6.88 
6.88 
3.61 

11.90 
6.55 

12.51 
6.60 
7.95 
7.95 


Issue 

end 

product 


$0.00 

5.58 

0.00 

0.00 

0.00 

0.00 

8.12 

0.00 

5.58 

0.00 

0.00 

5.55 

0.00 

5.55 

11.76 

13.04 

0.00 

0.00 

15.44 

1323 

1323 

23.93 


Re- 
spond to 
inquiry 


$10.43 
10.59 
10.43 
10.59 
10.43 
10.59 
10.59 
10.59 
10.59 
10.43 
10.43 
9826 
10.43 
10.59 
10.59 
10.43 
10.43 
10.43 
10.59 
10.43 
10.43 
10.43 


Applica- 
tion spe- 
cific 
costs 


$9.61 
16.13 
16.01 
16.11 
12.56 
16.13 
16.07 
16.78 
43.15 
16.06 
16.31 
20.58 
27.00 
16.31 
16.07 
27.00 
27.80 
16.03 
54.59 
16.02 
16.66 
18.90 


Unit 
process- 
ing cost 


$143.13 

79.48 

62.74 

77.49 

67.45 

78.75 

67.98 

81.87 

158.74 

250.61 

8622 

291.55 

12127 

90.65 

73.79 

86.16 

85.07 

249.97 

163.82 

97.01 

116.64 

90.85 


'  Waiver  Forms  Indude:  1-191,  Application  lor  Advance  Pennission  to  Return  to  Unrelinquished  Domicile;  1-192,  Application  for  Advance  Per- 
iTMSsion  to  Enter  as  a  Nonimmigrant:  H93.  Application  for  Waiver  of  Passport  and/or  Visa;  1-212,  Application  to  Reapply  for  Admission  into  the 
U.S.  After  Deportation;  ^01.  Application  for  Waiver  on  Grounds  of  Exdudability;  and  1-612,  Application  for  Waiver  of  ttie  Foreign  Residence 
Requirement. 


f>ercentag 
waiver  co 


Wahrer/Exempt  Costs  and  the  Asylum 
and  Refugee  (International  AflTairs) 
Surcharge 

The  final  step  in  calculating  the 
immigration  adjudication  and 
natiualization  fees  is  to  add  amounts  to 
recover  waiver/exempt  costs,  and  the 
surcharge  to  recover  the  cost  of  asylum 
and  refugee  services  funded  by  the 
Examinations  Fee  Accoimt.  For 
purposes  of  this  document,  the 
surcharge  that  recovers  the  cost  of  the 
International  Affairs  program  is  known 
as  the  asyliun  and  rehigee  surcharge.  As 
stated  earlier  in  this  proposed  rule,  P.L. 
101-515  authorizes  the  INS  to  set  the 
immigration  adjudication  and 
naturalization  fees  at  a  level  that  will 
recover  the  costs  of  providing  all 
immigration  adjudication  and 
naturalization  services  "including  the 
costs  of  similar  services  provided 
without  charge  to  asylum  applicants  or 
other  immigrants."  (8  U.S.C.  1356(m)) 
The  INS  adds  a  surcharge  to  its 
immigration  adjudication  and 
naturalization  fees  to  recover  the  cost  of 
providing  asylum  and  refugee  services, 
and  adds  an  additional  amount  to  each 
fiee  to  recover  the  cost  of  application  and 


petitions  that  the  INS  processes  at  no 
charge,  either  through  exempting  certain 
classes  of  applicants  &om  paying  a  fee 
or  waiving  the  fee  for  those  apphcants 
for  whom  paying  the  fee  would 
constitute  a  financial  hardship. 

Previously,  the  INS  had  assigned 
waiver/exempt  costs  and  the  asyliun 
and  refugee  surcharge  as  a  flat  "per 
application"  amount.  While  this  method 
produced  a  single  surcharge  amount,  the 
total  percent  of  the  surcharge  to  each  fee 
type  varied  greatly.  For  example,  as  a 
result  of  the  last  fee  adjustment  in  July 
1994,  the  asylum  and  refugee  surchai^ 
was  determined  to  be  $9.00  per 
application.  This  $9.00  surcharge 
represented  an  assessment  of  10%  for  an 
application  costing  $90.00,  but  it  was  an 
assessment  of  nearly  30%  for  an 
application  costing  $30.00.  Audits  of  the 
INS  fee  setting  methodology  had  been 
critical  of  this  method  of  assigning  the 
surcharge  and  other  costs.  The  auditors 
felt  that  a  more  equitable  method  for 
assigning  these  amounts  would  be  to 
base  them  on  the  relationship  of  the  cost 
of  the  various  applications  and 
petitions.  To  prevent  the  disparity  in  the 
percentage  of  an  application's  or 
petition's  fee  that  was  attributable  to  the 


surcharge  and  waiver/exempt  amount, 
the  INS  now  assesses  it  waiver/exempt 
costs  and  surcharge  as  a  flat  percental 
of  each  application's  or  petition's 
processing  costs.  While  the  amount  of 
the  waiver/exempt  cost  and  surcharge 
will  vary  between  fee  types,  the 
percentage  of  cost  is  constant 

The  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(inURA)  states  that  "asylum  cannot  be 
granted  until  the  idratity  of  the 
applicant  has  been  checked  against  all 
appropriate  records  or  databases 
maintained  by  the  Attorney  General  and 
by  the  Secretary  of  State.  .  ."  (INA. 
section  208(d)(5)(A)(I))  Under  this 
provision,  fingerprint  checks  will  have 
to  be  completed  prior  to  approving  any 
asylum  application.  This  requirement 
was  not  effective  during  the  fee  study, 
and  is  not  reflected  in  the  asylum  and 
refugee  surcharge.  This  requirement 
may  result  in  additional  resource 
requirements  for  the  International 
Afi^airs  program  and  an  increase  in  the 
asylum  and  refugee  surcharge  amount  to 
recover  these  resources. 

The  INS  specifically  solicits 
comments  on  whether  a  flat  rate  or 
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percentage  shojjld  be  used  to  assign 
waiver  costs. 

A.  Waiver/Exeiipt  Costs 

The  INS  prov  ides  the  initial  Form  I- 
765.  Applicatidii  for  Employment 
Authorization,  at  no  charge  to  persons 
granted  asylum  or  refugee  status,  or 
when  the  INS  oainnot  adjudicate  an 
asylum  or  refugee  application  within 
180  days  of  filing.  For  FY  1998.  the  INS 
estimates  that  approximately  50%  of  the 
Form  1-765  applications  will  be 
processed  at  noi  charge  to  applicants,  at 
a  total  cost  of  $35.9  million.  In  addition, 
persons  filing  certain  applications  or 
petitions  may  apply  for  a  waiver  of  the 
fee  when  payinttthe  fee  would 
constitute  a  financial  hardship.  For  FY 
1998,  the  INS  estimates  that  it  will  incur 
costs  of  approximately  $42.3  million  to 
process  applications  and  petitions  for 
which  the  fee  hes  been  waived.  As 
stated  previously,  the  revenue  generated 
from  the  immigi-$tion  adjudication  and 
naturalization  fees  is  the  sole  source  of 
funding  for  thesjq  services.  The  INS  does 
not  receive  appropriated  funds  (tax 
dollars)  to  proviae  these  services.  As  a 
result,  the  fees  mlust  be  set  at  a  level  that 
will  recover  the  full  cost  of  processing 
immigration  adjii^dication  and 
naturalization  atiblications  and 
petitions,  inclu(|fng  those  applications 
and  petitions  fof  which  the  fees  have 
been  waived.  Tlj^  waiver/exempt  costs 
were  assessed  to  ^e  various  application 
and  petition  typps  in  relation  to  the  total 
cost  assigned  to  each  application/ 
petition  type;  this  amount  was  then 
divided  by  the  estimated  fee-p>aying 
volume  cf  for  eai^i  application/petition 
type  to  determii^^  the  per  application/ 
petition  amount|  \ 

The  INS  is  cuifitently  evaluating  under 
what  conditions!^  waiver  of  the  fee 
should  be  grant«i(:|.  The  INS  specifically 
seeks  comments  j^n  setting  standards  for 
application  fee  lyaivers. 


B.  Asylum  and  Refugee  Surcharge 

As  noted  previously.  Congress  has 
directed  the  INS  to  set  its  fees  at  a  level 
that  will  generate  sufficient  revenue  to 
fund  the  processing  of  asylum  and 
refugee  applications.  Within  the  INS, 
the  International  Affairs  program 
administers  the  adjudication  of  asylum 
and  refugee  applications. 
Approximately  15%  of  the  total 
immigration  adjudication  and 
naturalization  resource  base  funds 
asylum  and  refugee  adjudications 
administered  by  the  INS'  International 
Affairs  program.  This  amount  is 
recovered  dirough  the  fees  by  adding  a 
surcharge  to  the  immigration 
adjudication  and  naturalization  fees. 
This  surcharge  is  calculated  similar  to 
the  assignment  of  waiver/exempt  costs. 
The  total  amount  of  the  International 
Affiairs  program  is  assigned  to  each 
application/petition  type  in  the  same 
ratio  as  their  total  processing  costs.  The 
amount  assigned  to  each  application/ 
petition  type  is  then  divided  by  the  total 
volume  of  applications/petitions 
expected  to  be  received  for  the 
application/petition  type  to  arrive  at  a 
per  application/petition  surcharge 
amount. 

Proposed  Fee  Adjostments 

The  INS  is  proposing  to  increase  30 
fees  on  the  Examinations  Fee  Account 
fee  schedule.  The  INS  must  adjust  its  fee 
schedule  due  to  the  increased  costs 
experienced  since  the  last  fee 
adjustment  in  July  1994,  which  was 
based  on  resource  requirements  of  $331 
million.  The  INS  estimates  resource 
requirements  in  FY  1998  of  $638.6 
million  for  the  processing  of 
immigration  adjudication  and 
naturalization  applications  and 
petitions.  Revenue  projections  for  FY 
1998,  based  on  the  current  fee  schedule 
and  an  estimated  fiae-paying  volume  of 


4.3  million  applications,  are  only  $368.4 
million.  Increases  in  fees  are  necessary 
to  generate  sufficient  revenue  to  ensure 
that  funds  are  available  to  continue 
providing  services  to  customers. 

The  INS  performed  a  thorough  review 
of  its  immigration  adjudication  and 
naturalization  resources  and  activities, 
and  the  relationship  of  these  resources 
and  activities  to  the  various  applications 
and  petitions  for  which  a  fee  is  charged. 
The  resources  were  assigned  to 
applications  and  petitions  based  on 
causal  relationships,  with  the  exception 
of  the  waiver/exempt  costs,  and  the 
asylum  and  refugee  surcharge.  These 
costs  were  assigned  to  each  application 
and  petition  based  on  their  relationship 
to  processing  costs.  The  proposed 
adjustments  to  the  fee  schedule  of  the 
Examinations  Fee  Account  is  the  total 
resource  costs  assigned  to  each 
application  and  petition  type,  plus  the 
pro-rata  share  of  waiver/exempt  costs 
and  the  asylum  and  refugee  surcharge. 
This  amount  is  then  rounded  to  the 
nearest  whole  five-dollar  amount.  The 
proposed  adjusted  fee  schedule  for  the 
Immigration  Examinations  Fee  Accoimt 
is  illustrated  in  Figure  6.  Figure  6 
provides  information  on  the  application 
or  petition  the  INS  proposes  to  adjust, 
the  total  processing  costs  assigned  to 
each  application  or  petition,  the  asylum 
and  refugee  surcharge,  the  amount  for 
waiver/exempt  costs,  and  the  total  costs 
per  application  and  petition.  The 
proposed  rounded  fees  are  compared  to 
the  current  fee.  (A  summary  of  the 
approach  and  methodology  used  in  the 
fee  study  is  explained  in  this  proposed 
rule.  A  comprehensive  Fee  Study  report 
is  available  upon  request.  Please  refer  to 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  proposed  rule  for 
instructions  on  obtaining  a  copy  of  the 
fee  schedule.) 


FiGMPE  6.— Immigration  Examinations  Fee  Account  Proposed  Fee  Schedule  Adjustments 


Application  No 


1-17.. 

1-90.. 
M02 


I-129/I-129H/I-12JI 


I-129F 
M30  .. 
1-131  ... 


H40 


Description 


Petition  for  Approval  of  School  $143.13  $24.71 

for  Attendance  by  Non-  .' 

immigrant  Student. 
Application  to  Replace  Alien  79.48  13.72 

Registration  Card. 
Application  for  Replacement/  62.74  10.83 

Initial  Nonimmigrant  Arrival/ 

Departure  Record. 
Petitions  for  Nonimmigrant  77  49  13  38 

Worker. 

Petition  for  Alien  Fiance(e) 67.45  11.54 

Petition  for  Alien  Relative  78.75  13^59 

Application  for  Travel  Docu-  67.98  11.73 

ment. 
Petition  for  Alien  Worker I  81.87  I  14.13 


Processing 
cost 


Waiver/ex- 
empt cost 


Asylum  and 

refugee 

surcharge 


$30.84 

17.12 
13.52 

16.69 

14.53 
16.96 
14.64 

17.64 


Total 
cost 


$198.68 

110.32 
87.09 

107.56 

93.62 

109.30 

94.35 

113.64 


Proposed 
fee 


$200.00 

110.00 
85.00 

110.00 

95.00 

110.00 

95.00 

115.00 


Current 
fee 


$140.00 

75.00 
65.00 

'75.00 

75.00 
80.00 
70.00 

75.00 
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Figure  6.— Immigration  Examinations  Fee  Account  Proposed  Fee  Schedule  Adjustments— Continued 


Application  No. 


M85 

!  -526 

1-539 

I-60(VI-600A 

1-724 

•-751  

1-765 

1-617 

1-824 

1-829  ...„ 

N-400  

N-565  

N-600  

N-643  


Description 


Application  to  Register  Perma- 
nent Residence  or  Adjust 
Status. 

Immigrant  Petition  by  Alien 
Entrepreneur. 

Application  to  Extend/Change 
Nonimmigrant  Status. 

Petition  to  Classify  Orphan  as 
an  Immediate  Relative/Ap- 
plication for  Advance  Proc- 
essing of  Orphan  Petition. 

Waiver  Forms  ^  

Petition  to  Remove  the  Condi- 
tions of  Residence. 

Application  tor  Employment 
Authorization. 

Application  for  Voluntary  De- 
parture under  the  Family 
Unity  Act. 

Application  for  Action  on  an 
Approved  Application  or  Pe- 
tition. 
■  Petition  by  Entrepreneur  to 
Remove  Conditions. 

Application  for  Naturalization  .. 

Application  for  Replacement 
Naturalization/Citizenship 
Document. 

Application  for  Certification  of 
Citizenship. 

Application  for  Certificate  of 
Citizenship  on  Behalf  of  an 
Adopted  CRM. 


Processing 
cost 


158.74 

250.61 

86.22 

291.55 

121.27 
90.65 

73.79 

86.16 

85.07 

249.97 

163.82 
97.01 

116.64 
90.85 


Waiver/ex- 
empt cost 


27.40 

43.26 
14.88 
50.33 

20.93 
15.65 

12.74 

14.87 

14.68 

43.15 

28.28 
16.74 

20.13 
15.68 


Asylum  and 

refugee 

surcharge 


34.19 

53.99 
18.58 
62.81 

26.13 
19.53 

15.90 

18.56 

18.32 

53.85 

35.29 
20.90 

25.13 
19.57 


Total 
cost 


220.33 

347.86 
119.68 
404.69 

168.33 
125.83 

102.43 

119.59 

118.07 

346.97 

227.39 
134.65 

161.90 
126.10 


Proposed 
fee 


220.00 

350.00 
120.00 
405.00 

170.00 
125.00 

100.00 

120.00 

120.00 

345.00 

225.00 
135.00 

160.00 
125.00 


Current 
fee 


130.00 

155.00 

75.00 

155.00 

95.00 
80.00 

70.00 

80.00 

30.00 

90.00 

95.00 
65.00 

100.00 
80.00 


'  Thisamount  represents  the  base  fee  cun'ently  charged  for  the  Form  1-129.  In  addition  to  the  base  fee,  petitioners  are  currently  required  to 
add  addttional  amounts  depending  upon  the  number  of  non-immigrant  workers  on  each  petition,  or  whether  the  petition  is  for  an  extension  of 
stay  Change  of  status,  reclassification  as  a  temporary  worker  or  trainee,  or  to  employee  an  intracompany  transferee.  The  INS  has  simplified  this 
tee  stnx:ture  by  charging  a  uniform  fee  for  each  type  of  non-immigrant  worker  petition  filed. 

*Vyaiver  Forms  Include:  t-191.  Application  for  Advance  Permisskin  to  Return  to  Unrelinquished  Domicile;  1-192.  Application  for  Advance  Per- 
mission to  Enter  as  a  Nwiimmigrant;  1-193,  Application  for  Waiver  of  Passport  and/or  Visa;  1-212,  Applicatkxi  to  Reapply  for  Admission  into  the 
U.b  Alte*  Deportation;  1-601,  Application  for  Waiver  on  Grounds  of  Exdudability;  and  1-612,  Application  for  Waiver  of  the  Foreiqn  Residence  Re- 
quirement. "^ 


Impact  on  Applicants  and  Petitioners 

The  INS  recognizes  that  this  proposed 
rule  will  have  an  impact  on  persons 
who  file  the  effected  applications  and 
petitions,  with  a  total  impact  in  excess 
of  $100  million  annually.  The  fee 
increases  will  affect  the  over  4  million 
applicants  who  file  immigration 
adjudication  and  natiu^lization 
applications  and  petitions  each  year. 
The  financial  impact  on  persons  who 
file  these  applications  and  petitions  will 
vary;  the  proposed  fee  increases  range 
bom  $20.00  to  $255.00  depending  on 
the  type  of  application  or  petition  filed. 
Three  fees  will  increase  by  amounts 
between  $20.00  and  $25.00;  11  fees  will 
increase  by  amounts  between  $30.00 
and  $45.00;  seven  fees  will  increase  by 
amounts  between  $60.00  and  $75.00; 
four  fees  will  increase  by  amounts 
between  $80.00  and  $90.00;  and  five 
fees  will  increase  by  amounts  in  excess 


of  $100.00.  (Please  refer  to  Figure  6  for 
details  on  the  proposed  fee  increases.) 

During  this  fee  setting  process  the  INS 
used  statistically  valid  methods  to 
determine  the  processing  time  and  the 
related  costs  of  providing  immigration 
adjudication  and  naturahzation 
services.  These  processing  times  include 
the  time  necessary  to  receive 
applications,  process  data,  manage 
records  and  files,  adjudicate 
applications  (including  interviewing), 
provide  clerical  support,  produce  cards 
and  certificates,  and  respond  to 
inquiries.  Prior  fee  setting  efforts  only 
considered  the  adjudicative  and  clerical 
time  as  direct  costs  of  the  immigration 
adjudication  and  naturalization 
applications  and  petitions.  For  this 
reason,  some  applications  and  petitions 
may  increase  more  dramatically  than 
others.  These  applications,  particularly 
the  Form  N-400,  Application  for 
Citizenship,  and  the  Form  1-600, 


Petition  to  Classify  Orphan  as  an 
Immediate  Relative,  require 
considerable  time  and  attention  to 
receive,  process,  and  adjudicate.  In  past 
fee  setting  efforts,  any  costs  that  were 
not  direct  adjudicative,  clerical,  or  card 
production  costs  were  etssigned  to  an 
indirect  cost  pool  and  spread  evenly 
over  all  application  and  pietitions  types. 
This  method  obscured  the  true  full  cost 
of  the  individual  apphcations  and 
petitions.  The  current  fee  setting  effort 
more  closely  aligns  costs  to  application 
and  petition  type. 

The  fee  increases  are  necessary  to 
fund  the  various  immigration 
adjudication  and  naturalization  services 
provided  by  the  INS.  The  INS  does  not 
receive  an  appropriation  (tax  dollars)  to 
fund  these  activities  and  must  rely  on 
the  revenue  generated  from  its  various 
immigration  adjudication  and 
naturalization  fees  to  continue 
providing  such  services.  The  favorable 
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adjudication  <^f  iBunigration  and 
naturalization  Applications  and 
petitions  resu)^  in  the  granting  of 
status,  rights,  atad  benefits  upon  which 
it  is  difficult  to  place  a  monetary  value. 
The  INS  accepts  and  adjudicates 
applications  a^d  petitions  that:  confer 
legal  pennanejat  resident,  asylee.  and 
renigee  status:  allow  for  femily 
immification:  permit  ncm-immigrants  to 
enter  the  Unit^  States  for  onployment 
purposes;  allow  legal  permanent 
readents.  asy^aes.  and  refugees  to  seek 
employment  ihj  the  United  SUtes;  allow 
foreign  studenjl^  to  enter  the  United 
States  fior  educational  purposes;  allow 
far  the  dassifi^on  of  noo-residant 
orphans  as  imi^adiate  relatives  for  the 
purpose  of  adiMrtian;  provide  reentry 
rights  into  thelhiitad  States  for  persons 
ymo  may  othehvisa  be  exchidable:  and 
allow  immigrants  to  apply  tar  and 
become  dtizsns  of  the  United  States  and 
partake  of  the  benefits  of  a  democratic 
sodetv. 

Witnout  the  ifUnding  provided 
throu^  these  files,  the  INS  could  not 
continue  to  provide  such  services.  The 
INS  conducted!  a  lengthy  and  thorough 
review  of  the  cdsts  of  providing 
immigration  abjudication  and 
naturaliation  services  and  assigned 
thoae  costs  to  the  various  immigration 
adjudicatiao  aad  naturalization 
applications  and  petitions  in  accordance 
with  legislative  tntent  and  Federal  cost 
accounting  gui^lines.  The  fee  setting 
process  is  expired  in  this  propc^ed 
rule  and  detail^  documentaticm  of  the 
Fee  Study  is  av^lable  fitnn  the  INS 
upon  request.  t|ie  INS  attempted  to  set 
each  fee  at  the  ct>st  of  resources 
consxmied  to  providing  spedfic  services 
and  without  ui]|duly  burdening  any 
particular  class  ^f  applicants  or 
petitioners.  The  INS  has  also  established 
procedures  by  which  applicants  and 
petitioners  may  apply  for  a  waiver  of 
certain  fees  wh^  paying  the  fse 
constitutes  a  finandal  hardship. 

Changes  in  Certain  Specific  Fees 

The  INS  is  proposing  to  change  the 
structxire  and  efiminate  several  fees.  The 
fiBe  for  the  Fomj  k-485A.  Application  to 
Register  Peimanf  nt  Residence  or  Adjust 
Status— Cuban  Rjefugees,  has  been 
eliminated  becajUse  the  INS  has 
rescinded  the  u^  of  this  form. 

The  maximum;  amount  payable  for 
families  filing  the  Form  1-817, 
Application  forjyoluntary  Departtire 
under  the  Fami](y  Unity  Act.  is  also 
being  eliminated.  The  INS  is  changing 
the  processing  procedures  for  the  Form 
1-817.  (New  proqedures  for  filing  the 
1-817  will  be  addressed  in  a  separate 
rule.)  Previously,;  applicants  for  Family 
Unity  benefits  wl^o  desired  employment 


authorization  were  required  to  file  a 
separate  Form  1-765.  Application  for 
Employment  Authorization,  and  pay  the 
appropriate  fee  for  that  form.  As  part  of 
the  new  processing  procedures  for  the 
Form  1-817,  the  INS  will  now  issue  an 
Employment  Authorization  Card  (BAD) 
to  each  approved  Form  1-817  applicant 
Family  Unity  appUcants  will  no  longer 
be  reouired  to  file  a  Form  1-765  and  pay 
the  additional  fise  in  order  to  obtain  an 
EAD.  The  INS  had  previously 
estabUdied  a  maximum  fee  amount  for 
femilies  of  four  or  more  that  filed  Forms 
1-817  concurrentlY.  Most  fiunihes  of 
four  or  more  members  who  filed  for 
Family  Unity  benefits  had  heads  of 
households,  spouses,  or  minor  diildren 
that  wished  to  obtain  empk^rment 
authorization.  The  INS  recognized  that 
the  cost  of  filing  the  Forms  1-817  and 
1-765  concurrently  bu  muhipfe  femily 
members  would  be  a  financial  hardship. 
To  mitigate  this  finandal  hardship,  the 
INS  cai^Md  the  amount  of  the  Form 
1-817  fee  for  femilies  of  four  at  $225.00. 
With  the  new  procedure  of  issuing  an 
EAD  with  eadi  approved  Form  1-817 
apphcation.  the  INS'  processing  costs 
will  increase,  but  the  ourden  on  femilies 
of  fow  or  more  filing  concurrent  Forms 
1-817  will  decrease  since  these  femilies 
will  no  Icmger  be  re^iired  to  file  the 
Fcmn  I->65  and  pay  the  additional  iise. 

The  INS  has  also  simplified  the  fbe 
structure  for  the  Form  1-129,  Petition  for 
Non-Immigrant  Worker.  Previously,  the 
INS  charged  an  additional  fee  fm- 
petitions  with  named  benefidaries 
requesting  consufete  or  port*of<entry 
notificatiiHi,  and  additional  fees  for 
workers  requesting  a  change  of  status  or 
extrasi(m  of  stay.  Since  the  Form  1-129 
allows  a  petitioner  to  apply  for  several 
benefits  on  the  same  form,  petitioners 
found  the  fee  structure  very  confusing, 
and  often  submittedpetitions  with  the 
wrong  fee  amount  This  caused  defeys 
in  adjudication  since  any  application  or 
petition  filed  with  the  wrong  fee  amount 
must  be  retimied  to  the  applicant  or 
petitioner  with  a  request  to  re-submit 
the  application  with  the  correct  fee.  To 
mitigate  this  confusion  and  prevent  any 
delays  in  processing,  the  INS  is 
proposing  a  single  fee  for  each  Form  I- 
129  filed,  regardless  of  the  type  of 
benefit  requested.  Future  fees  studies 
will  further  examine  the  fee  structure  of 
the  Form 

1-129  and  refine  the  fee  structure,  if 
necessary.  For  the  same  reasons,  the  INS 
is  eliminating  the  co-applicant  fee  on 
the  Form  1-539,  Application  to  Extend 
or  Change  Nonimmigrant  Status. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b),  has  reviewed  this 


regulation  and  by  approving  it  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smM  entities. 
The  INS  does  acknowledge,  however, 
that  a  niunber  of  small  entities, 
particularly  those  fifing  buaness-ielated 
appUcations  and  petitinu  such  as  the 
Form  1-129,  Petition  for  Nonimmigrant 
Worka,  may  be  affected  by  this  rule. 
For  FY  1998.  the  INS  projects  that 
approximately  254.000  Forms  1-129  will 
be  filed.  However,  this  volume 
represents  petitions  filed  by  a  variety  of 
buniMsses.  ranging  from  Inge  multi- 
national corporations  to  small  domestic 
businesses.  The  INS  does  not  have 
statistics  on  the  niunber  of  small 
businesses  that  may  be  affected  by  this 
rule.  The  INS  tracks  the  niunber  of 
petitions  filed;  these  volume  statistics 
do  not  indicate  which  types  of 
businesses  fife  petitions,  or  the  size  of 
the  businesses  filing  the  Form  1-129. 
The  INS  conducted  an  exhaustive 
review  of  the  costs  incurred  by  the  INS 
for  the  processing  the  various 
immigration  adjudication  and 
naturahzati<m  applications  and 
petitions.  The  INS  befieves  that,  as  a 
result  of  this  study,  the  proposed  fises 
reflect,  as  closely  as  pouible.  the  fiill 
cost  of  providing  the  tpedfic  service 
provided  through  the  filing  of  an 
application  or  petition.  The  INS 
conducted  its  review  and  adjusted  its 
iises  in  accordance  with  statutory 
mandates  and  Federal  cost  accounting 
standards.  These  statutes  and  standards 
require  the  INS  to  recover  the  full  cost 
of  providing  services  that  confer  a 
benefit  that  does  not  accrue  to  the 
public  at  large.  The  Form  1-129  will 
increase  from  the  current  base  fee  of 
$75.00  to  $110.00.  an  increase  of  $35.00. 
While  this  increese  is  notable,  it  is 
important  to  note  that  the  immigration 
adjudication  and  naturalization  fiaes 
have  not  increased  in  the  past  three 
years:  during  the  same  period  the  INS 
has  experimcad  a  significant  increase  in 
its  costs.  Additionally,  the  increased 
cost  for  the  Form  1-129  is  modest 
indeed  in  the  context  of  the  total  costs 
businesses  incur  in  relocating  non- 
immigrant workers  to  the  United  States. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  impose  a  mandate 
or  enforceable  duty  on  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
on  the  private  sector,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  This  rule  will  only  affed 
persons  who  file  applications  or 
petitions  for  immigration  benefits.  The 
increase  in  fises  is  necessary  to  defray 
the  higher  costs  of  adjudicating  and 
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granting  the  benefits  sought.  The 

SUPPLBNBiirARY  MFORMATION  portion  of 
this  rule  explains  in  detail  the  basis  for 
calculating  these  fee  increases.  No 
further  actions  are  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  a  major  rule  as  defined  by 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  This  rule  will 
result  in  an  annual  effect  on  the 
economy  of  more  than  $100  million,  in 
order  to  generate  the  revenue  necessary 
to  fund  the  increased  expenses  of  the 
INS  adjudication  and  naturalization 
program.  The  increased  fees  will  be  paid 
by  persons  who  file  applications  or 
petitions  to  obtain  immigration  benefits. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  an 
economically  "significant  regulatory 
action"  under  Executive  Order  12866, 
Regulatory  Planning  and  Review, 
section  3(f),  because  it  will  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  Without  the  proposed 
increases,  the  INS  estimates  that  it  will 
collect  $368.4  million  in  fees  for 
immigration  adjudication  and 
naturalization  services  in  FY  1998;  with 
the  proposed  increase,  the  INS  will 
collect  approximately  $648.7  million. 
The  implementation  of  this  proposed 
rule  will  provide  the  INS  with  an 
additional  $280.3  million  in  revenue 
over  the  revenue  that  would  be 
collected  undet  the  current  fee 
structure.  This  increase  in  revenue  will 
be  used  to  fund  the  processing  of 
immigration  adjudication  and 
naturalization  applications  and 
petitions.  The  revenue  increase  is  based 
on  INS  costs  and  workload  volumes  that 
were  available  at  the  time  of  the  fee 
study.  The  volume  of  applications  and 
petitions  filed  is  projected  based  on  a 
regression  analysis  of  a  five-year  history 
of  actual  applications  and  petitions 
received  by  the  INS.  The  regression 
analysis  is  adjusted  for  any  anticipated 
or  actual  changes  in  laws,  policies,  or 
procedures  that  may  affect  future  filing 
patterns.  The  proposed  fees  will  be  paid 
by  an  estimated  4.3  million  individuals 
and  businesses  filing  immigration 
adjudication  and  naturarization 
applications  and  petitions.  Accordingly, 
this  regulation  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review. 

Executive  Order  12612 

^  The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 


\ 


States,  on  the  relationship  between  the 
National  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requirements. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Fees,  Forms, 
Freedom  of  Information,  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority.  5  U.S.C.  552,  552a;  8  U.S.C 
1101. 1103, 1201, 1252  note.  1252b.  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356,  47  FR 
14874.  15557;  3  CFR.  1982  Comp..  p.  166;  8 
CFR  part  2. 

2.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  removing  the  entry  for 
"Form  I— 485A"  and  revising  the  entries 
for  the  following  forms  listed,  to  read  as 
follows: 

$103.7    Fees. 

•  •        *        •■       •     ■ 

(b)  *  *  • 
(D*  •  • 

•  •       *       *       • 

Form  1-17.  For  filing  an  application  for 
school  approval,  except  in  the  case  of  a 
school  or  school  system  owned  or  operated 
as  a  public  educational  institution  or  system 
by  the  United  States  or  a  state  or  political 
subdivision  thereof— S200.00. 


Form  1-90.  For  filing  an  application  for 
Alien  Registration  Receipt  Card  (Form  1-551) 
in  lieu  of  an  obsolete  card  or  in  lieu  of  one 
lost,  mutilated,  or  destroyed,  or  for  a  change 
in  name-Sl  10.00. 
»         •         •         *         « 

Form  1-102.  For  filing  a  petition  for  an 
application  (Form  1-102)  for  Arrival- 


Departure  Record  (Form  It-94J  or  Crewman's 
Landing  (Form  1-95) ,  in  lieu  of  one  lost, 
mutilated,  or  destroyed — $85.00. 

Form  1-129.  For  filing  a  petition  for  a  non- 
immigrant worker — SllO.OO. 

Form  I-129F.  For  filing  petition  to  classify 
nonimmigrant  as  fiancee  or  fiance  under 
section  214(d)  of  the  Act— $95.00. 

Form  I-129H.  For  filing  a  petition  to 
classify  nonimmigrant  as  temporary  worker 
or  trainee  under  section  214(c)  bf  the  Act— 
$110.00. 

Form  I-129L.  Petition  to  employ 
intracompany  transferee — $110.00. 

Form  1-130.  For  filing  a  petition  to  classify 
status  of  alien  relative  for  issuance  of 
immigrant  visa  under  section  204(a)  of  the 
Act— $110.00. 

Form  1-131.  For  filing  an  application  for 
travel  documents — ^$95.00. 

Form  1-140.  For  filing  a  petition  to  classify 
preference  status  of  an  alien  on  basis  of 
profession  or  occupation  under  section 
204(a)  of  the  Act— S115.00. 


Form  1-191.  For  filing  applications  for 
discretionary  relief  imder  section  212(c)  of 
the  Act--$1 70.00. 

Form  1-192.  For  filing  application  for 
discretionary  relief  under  section  212(d)(3)  of 
the  Act.  except,  in  an  emergency  case,  or 
where  the  approval  of  the  application  is  in 
the  interest  of  the  United  States 
Government — SI  70.00. 

Form  1-193.  For  filing  an  application  for 
waiver  of  passport  and/or  visa— $170.00. 

Form  1-212.  For  filing  an  application  for 
permission  to  reapply  for  an  excluded, 
deported  or  removed  ahen,  an  alien  who  has 
fallen  into  distress,  an  alien  who  has  been 
removed  as  an  alien  enemy,  or  an  alien  who 
has  been  removed  at  Government  expense  in 
lieu  of  deportation — $170.00. 

•  *         *         •         • 

Form  I-48'>.  For  fiUng  application  for 
permanent  resident  status  or  creation  of  a 
record  of  lawful  permanent  residence — 
$220.00  for  an  applicant  14  years  of  age  or 
older,  S160.00  for  an  applicant  under  the  age 
of  14  years. 

•  •         »         •         •' 

Form  1-526.  For  filing  a  petition  for  an 
alien  entrepreneur — S350.00.     . 

•  •         *         •         • 

Form  1-539.  For  filing  an  application  to 
extend  or  change  nonimmigraat  status — 
$120.00. 

•  •         •         *         * 

Form  1-600.  For  filing  a  petition  to  classify 
orphan  as  an  immediate  relative  for  issuance 
of  immigrant  visa  under  section  204(a)  of  the 
Act.  (When  more  than  one  petition  is 
submitted  by  the  same  petitioner  on  behalf  of 
orphans  who  are  brothers  or  sisters,  only  one 
fee  will  be  required.) — $405.00. 

Form  I-600A.  For  fiUng  an  application  for 
advance  processing  of  orphan  petition. 
(When  more  than  one  petition  is  submitted 
by  the  same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee  will 
be  required.) — S405.00. 

Form  1-601.  For  filing  an  application  for 
waiver  of  ground  of  inadmissabilify  under 
section  212(h)  or  (i)  of  the  Act.  (Only  a  single 
application  and  Use  shall  be  required  when 
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the  alien  is  applying  simultaneously  for  a 
waiver  under  both  those  sub-sections.) — 
$170.00.  ! ; 

Form  1-612.  For  filing  an  application  for 
waiver  cff  the  foreign-residence  requirement 
under  section  2l2le)  of  the  Act— $170.00. 
*      |[. 

Form  1-751.  Fofrj  filing  a  petition  to  remove 
the  conditions  on  residence,  based  on 
marriage — $125.00. 

Form  1-765.  For  filing  an  application  for 
employment  authorization  pursuant  to  8  CFR 
274a.l3— $100.00j 

*  •         •         •         * 

Fonn  1-817.  Foir  filing  an  application  for 
voluntary  departure  under  the  Family  Unity 
Program— S120.oa 

•    jr 

Form  1-824.  Fof  Ifiling  for  action  on  an 
approved  application  or  petition— $120.00 

Form  1-829.  FoTifiling  petition  by 
entrepreneur  to  r4*iove  conditions — $345.00. 

•  *       *      I L       * 

Form  N-400.-Fft^  filing  an  application  for 
naturalization — $^^5.00.  For  filing  an 
application  for  na|t|iralization  under  section 
405  of  the  Immigijation  Act  of  1990,  if  the 
applicant  will  be  Interviewed  in  the 
Philippines — S25J)|00. 

*  *         *       if         • 

Form  N-565.  F^i  filing  an  application  for 

a  certificate  of  naturalization  or  declaration 
of  intention  in  lieu  of  a  certificate  or 
declaration  alleged  to  have  been  lost, 
mutilated,  or  destroyed;  for  a  certificate  of 
citizenship  in  a  changed  name  under  section 
343(b)  or  (d)  of  the  Act;  or  for  a  special 
certificate  of  naturalization  to  obtain 
recognition  as  a  citizen  of  the  United  States 
by  a  foreign  state  under  section  343(c)  of  the 
Act— $135.00. 

Form  N-600.  Foi!  filing  an  application  for 
certificate  of  citizenship  under  section  309(c) 
or  section  341  of  the  Act— ^$160.00. 

Form  N-643.  For  filing  an  application  for 
a  certificate  of  citizenship  on  behalf  of  an 
adopted  child— $li5.00. 

•  *        •       ]}        • 
Dated:  January  1 1998. 

Janet  Rano. 

Attorney  General. 
(FR  Doc  98-576  F^ 
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AQENCY:  Food  Sdlsty  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Fbod  Safety  and 
Inspection  Service  (FSIS)  is  proposing 


to  consolidatiB  and  amend  its  regulations 
concerning  the  rules  of  practice  that 
apply  to  refusal,  suspension,  or 
withdrawal  of  inspection  services.  FSIS 
also  is  proposing  to  add  specific 
language  regarding  the  rehisal, 
suspension,  or  withdrawal  of  inspection 
services  when  the  Agency  determines 
that  an  establishment's  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
system  is  inadequate,  an  establishment 
is  not  meeting  the  Salmonella  pathogen 
reduction  performance  standards,  an 
establishment's  Sanitation  Standard 
Operating  Procedures  (Sanitation  SOP's) 
are  inadequate  or  ineffective,  or  an 
establishment  is  not  complying  with 
generic  E.  colt  testing  requirements. 
This  proposal  is  part  of  FSIS's  ongoing 
efforts  to  consolidate,  streamline,  and 
clarify  the  meat  and  poultry  product ' 
inspeiction  regulations. 
DATES:  Comments  on  the  proposed 
regulations  must  be  received  on  or 
before  March  13, 1998. 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  comments  to:  FSIS  Docket 
Clerk,  Docket  No.  95-025P,  Room  102, 
Cotton  Aimex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development  and  Evaluation,  FSIS, 
Room  402,  Cotton  Aimex  Building,  300 
12th  Street.  SW.  Washington,  DC 
20250-3700;  (202)  205-0699. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  authority  of  the  Federal 
Meat  Inspection  Act  (FMIA)  and  the 
Poultry  Products  Inspection  Act  (PPIA), 
FSIS  can  refuse  to  grant  inspection, 
suspend  inspection,  or  withdraw 
inspection  services  from  establishments 
based  on  unsanitary  conditions  (9  CFR 
335.13  and  381.234),  inhimiane 
livestock  slaughtering  (9  CFR  335.30- 
.32),  or  unfitness  to  engage  in  business 
because  of  prior  criminal  convictions  (9 
CFR  335.10  and  381.231).  Inspection 
services  also  can  be  suspended  or 
withdrawn  if  establishments  fail  to 
destroy  condemned  product  (9  CFR 
335.11  and  9  CFR  381.232).  or  if 
establishment  personnel  assault, 
intimidate.  Or  interfere  vfith  inspection 
service  employees  (9  CFR  335.20-.21 
and  381.235-.236).  AddiUonally,  FSIS 
can  rescind  approval  of  any  marking, 
labeling,  or  container  that  is  false  or 
misleading  (9  CFR  335.12  and  381.233). 

As  discussed  in  the  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  System"  final 
rule  (61  FR  38806),  FSIS  also  can  refuse 
to  grant,  suspend,  or  withdraw  the  grant 


of  inspection  if  an  establishment  has 
failed  to:  (1)  Develop  and  implement  a 
HACCP  plan  or  operate  in  accordance 
with  9  CFR  Part  417;  (2)  develop, 
implement,  and  maintain  Sanitation 
SOP's  in  accordance  with  9  CFR  part 
416;  (3)  conduct  generic  E.  colt  testing 
in  accordance  v«th  9  CFR  310.25(a)  or 
381.45(a):  or  (4)  meet  the  pathogen 
reduction  performance  standard  for 
Salmonella  or,  after  failing  two  sample 
sets,  reassess  its  HACCP  plan  in 
accordance  with  9  CFR  310.25(b)  or 
381.94(b). 

When  FSIS  determines  to  refuse  to 
grant  an  application  for  inspection,  to 
withdraw  a  grant  of  inspection,  or  to 
rescind  or  refuse  to  approve  markings, 
labels  or  containers,  the  Agency  initiates 
an  administrative  action  under  USDA's 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  histituted  by 
the  Secretary  Under  Various  Statutes  (7 
CFR  subtitle  A,  part  1,  subpart  H),  as 
supplemented  by  its  own  "Rules  of 
Practice,"  which  are  set  out  in  9  CFR 
part  335  or  part  381,  subpart  W.  The 
Department's  uniform  Rules  of  Practice 
contain  the  procedures  applicable  to 
formal  adjudicatory  proceedings  under 
various  USDA  implemented  statutes, 
including  specified  sections  of  the 
FMIA  and  PPIA.  The  Department's 
Rules  of  Practice  contain  procedures 
that  FSIS  follows  when  filing  a 
complaint  with  the  Department's 
Hearing  Clerk  and  requesting  a  hearing 
before  an  Administrative  Law  Judge. 
FSIS's  current  supplemental  Rules  of 
Practice  regulations  provide 
establishments  an  opportimity  to  correct 
problems  before  the  Agency  files  a 
complaint  to  withdraw  the 
estabUshment's  grant  of  inspection. 
However,  FSIS  may  suspend  inspection 
services  imtil  the  problem  is  corrected. 

Generally,  FSIS  initially  uses 
"withholding  actions"  to  withhold  the 
mark  of  inspection  from  an 
establishment's  products  that  are 
deficient.  A  U.S.  Retain  Tag  is  placed  on 
deficient  product  or  a  U.S.  Rejected  Tag 
is  attached  to  deficient  equipment.  The 
withholding  action  is  discontinued 
when  the  deficiencies  are  corrected. 

In  most  cases,  FSIS  suspends 
inspection  services  only  after  repeated 
violations.  A  suspension  may  affect  an 
entire  establishment  or  may  be  limited 
to  a  specific  process  or  production  line 
within  the  establishment.  A  suspension 
will  last  until  the  establishment 
achieves  compliance  with  the 
applicable  laws  and  regulations.  If  the  >■ 
suspension  involves  an  entire 
establishment,  FSIS  removes  insp>ection 
personnel  unless  there  is  reason  to 
believe  that  corrective  action  can  be 
completed  in  a  timeframe  that  is 
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consistent  with  the  efHcient  assignment 
of  program  personnel.  FSIS  may  allow 
the  establishment  to  o{)erate  while 
under  a  suspension  if  the  establishment 
presents  adequate  written  assurances 
that  corrective  actions  are  being 
implemented.  If  establishments  fail  to 
take  appropriate  corrective  actions,  FSIS 
may  proceed  to  file  a  complaint  to 
withdraw  inspection  services,  as 
discussed  above. 

FSIS  is  committed  to  providing 
establishments  with  appropriate  notice 
and  an  opportunity  to  appeal 
withholding  actions  and  suspensions  of 
inspection.  It  recognizes  the  need  for 
timely  resolution  of  all  such  appeals. 
Withholding  actions  taken  by  FSIS 
inspectors  can  be  appealed  to  the  next 
level  of  supervision.  The  decision  to 
suspend  inspection  services  is  made  by 
the  District  Manager.  Traditionally, 
appeal  from  this  decision  has  been  to 
the  Assistant  Deputy  Administrator  for 
Field  Enforcement  Operations.  FSIS 
intends  to  continue  handling  appeals 
through  the  "chain-of-command" 
process,  which  is  incorporated  into 
FSIS's  existing  regulations  (9  CFR  306.5 
and  381.35).  However,  the  Agency  has 
received  comments  raising  concerns 
about  the  timeliness  of  this  process, 
especially  when  operations  have  been 
shut  down. 

FSIS  welcomes  comments  on  the 
adequacy  of  its  approach.  One  possible 
alternative  to  the  Agency's  traditional 
approach  would  be  for  it  to  include 
specific  appeal  procedures  in  the 
supplemental  Rules  of  Practice 
regulations  concerning  the  procedures 
that  the  Agency  will  follow  in  providing 
notice  and  an  opportvmity  'o  contest  a 
sus{>ension.  For  example,  the  appeal 
procedures  could  be  modeled  after  the 
Food  and  Drug  Administration's 
procediu-es  for  supervisory  review  (21 
CFR  10.75) .  FSIS  also  requests 
comments  on  how  it  should  provide 
notice  of  a  suspension  action  and  on 
whether  additional  procedures  are 
necessary  and  appropriate  if  an 
establishment  wishes  to  appeal  a 
suspension.  FSIS  will  consider  the 
comments  it  receives  on  these  issues 
and  intends  to  provide  the  most 
appropriate  review  mechanisms  in  any 
final  rule  that  it  issues. 

PropcsedRule 

For  the  most  part,  FSIS's 
supplemental  Rules  of  Practice 
duplicate  each  other  and  the 
Department's  uniform  Rules  of  Practice 
regulations.  FSIS's  regulations  do, 
however,  establish  procedures  for  the 
suspension  of  inspection  services. 
However,  these  regulations  are  dinicult 
to  read  and  do  not  clearly  outline  the 


process.  Therefore,  as  part  of  FSIS's 
ongoing  efforts  to  consolidate, 
streamline,  and  clarify  the  meat  and 
poultry  products  inspection  regulations, 
FSIS  is  proposing  to  reorganize  and 
revise  these  regulations  to  eliminate 
redimdancy  and  to  clearly  identify  the 
processes  and  situations  involved  when 
FSIS  suspends  inspection  services. 

FSIS  is  proposing  to  revise  and 
consolidate  the  existing  regulations  into 
a  new  part,  CFR  Part  500,  "Rules  of 
Practice."  Section  500.11  in  this 
proposed  new  part  is  titled,  "Refusal  to 
Grant  Inspection"  and  sets  out  the 
following  different  bases  on  which  FSIS 
may  refuse  to  grant  inspection  services 
to  an  applicant:  (1)  Failure  to  develop  a 
HACCP  plan  as  required  by  §§  417.2  and 
417.4;  (2)  failure  to  develop  Sanitation 
SOP's  as  required  by  part  416;  (3)  failure 
to  demonstrate  that  adequate  sanitary 
conditions  exist  in  accordance  with  part 
416,  and  part  308  or  part  381,  subpart 
H;  or  (4)  failure  to  demonstrate  that 
livestock  will  be  handled  and 
slaughtered  humanely  (proposed 
§  500.11(a)).  Proposed  §500.1 1(b)  states 
that,  if  FSIS  refuses  to  grant  inspection, 
the  applicant  will  be  notified  and  have 
an  opportimity  for  a  hearing  in 
accordance  with  the  imiform  Rules  of 
Practice,  7  CFR  Subtitle  A,  part  1. 
subpart  H. 

Section  500.12  in  the  proposed  new 
part  is  titled  "Conditions  for  the 
Suspension  or  Withdrawal  of 
Inspection."  This  section  lists  the 
following  as  the  different  bases  on 
which  FSIS  may  suspend  or  withdraw 
inspection:  (a)  Failure  to  implement 
HACCP  or  operate  in  accordance  with 
part  417;  (b)  failure  to  implement  or 
maintain  Sanitation  SOP's  in 
accordance  with  part  416;  (c)  failure  to 
collect  and  analyze  samples  for  E.  coli 
Biotype  I  and  record  results  in 
accordance  with  §§  310.25(a)  or 
381.94(a):  (d)  failure  to  meet  the 
Salmonella  performance  standard 
requirements  or  reassess  a  HACCP  plan 
in  accordance  with  §§  310.25(b)  or 
381.45(b);  (e)  failure  to  maintain 
sanitary  conditions  in  accordance  with 
part  308  or  part  381,  subpart  H;  (f) 
failure  to  destroy  a  condemned  meat  or 
poultry  carcass,  or  part  or  product 
thereof,  in  accordance  with  part  314  or 
part  381,  subpart  L,  within  three  days  of 
notification;  (g]  assault,  threat  of  assault, 
intimidation  or  other  interference  with 
an  inspection  service  employee's 
performance  of  official  duties;  or  (h) 
inhumane  slaughtering  or  handling  of 
livestock. 

Section  500.13  of  the  proposed  new 
part  is  titled  "Suspension  of 
Inspection."  It  states  that  inspection 
services  may  be  suspended  at  an 


establishment  that  has  a  condition 
described  in  §  500.12,  and  that  if 
inspection  is  suspended,  an 
establishment  will  receive  a  written 
"Notice  of  Suspension  of  Inspection." 
Under  proposed  §  500.13(b),  the  notice 
will  include  the  following:  (1)  The 
effisctive  date  of  the  suspension;  (2)  the 
reasons  for  the  suspension;  and  (3)  the 
name  and  address  where  an  appeal  may 
be  sent.  Proposed  §  506.13(c)  states  that 
a  suspension  of  inspection  will  remain 
in  effect  until  an  establishment  brings 
itself  into  compliance  with  the 
regulations. 

Section  500.14  of  the  proposed  new 
part  is  "Withdrawal  of  Inspection."  It 
states  that  inspection  services  may  be 
withdrawn  at  an  establishment  that  fails 
to  correct  conditions  in  §  500.12 
(proposed  §  500.14(a))  and  that  FSIS 
will  initiate  a  complaint  to  withdraw 
inspection  in  accordance  with  the 
Uniform  Rules  of  Practice,  7  CFR 
Subtitle  A,  part  1,  subpart  H  (proposed 
§  500.14(b)). 

Section  500.15  of  the  proposed  new 
part  is  titled  "Rescinding  the  Approval 
of  Marks,  Labels,  or  Containers"  and 
states  that  FSIS  will  rescind  or  refuse 
approval  of  false  or  misleading  marks  or 
labels  or  container  sizes  or  forms  for  use 
with  any  meat  or  poultry  product  imder 
section  7  of  the  FMIA,  or  under  section 
8  of  the  PPLA,  in  accordance  with  the 
Uniform  Rules  of  Practice,  7  CFR 
Subtitle  A,  part  1,  subpart  H.  Proposed 
§  500.15(b)  states  that  the  Agency  will 
provide  notification  that  explains  the 
basis  for  any  such  action,  grants  an 
opportimity  to  modify  the  marking, 
l^>eling,  or  container  so  that  it  is  no 
longer  false  or  misleading,  and  advises 
the  firm  of  its  opportunity  for  a  hearing 
with  respect  to  the  merits  or  validity  of 
the  Agency's  determination  about  the 
product's  labeling. 

Section  500.16  of  the  proposed  new 
part  is  titled  "Refusing  or  Withdrawing 
Inspection  Service  for  Unfitness  to 
Engage  in  Business  Requiring  Federal 
Inspection"  and  states  that  applicants 
for  inspection  services  or  recipients  of 
inspection  services  unfit  to  engage  in 
business  requiring  inspection  as 
specified  in  section  401  of  the  FMIA  or 
section  18(a)  of  the  PPIA  will  be  refused 
or  have  their  inspection  services 
withdrawn  in  accordance  with  the 
Uniform  Rules  of  Practice,  7  CFR 
Subtitle  A,  part  1,  subpart  H. 

There  is  one  provision  in  the  current 
regulations  that  FSIS  has  not 
incorporated  into  the  proposed 
regulations.  Under  the  current 
regulations  in  section  335.13, 
establishments  operating  under  * 

insanitary  conditions  are  notified  by 
FSIS  as  to  what  action  is  necessary  to 
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correct  the  viol  i  tions  and  of  the  time 
period  within  which  corrections  must 
be  made.  FSIS  has  decided  hot  to 
incorporate  thi $  provision  in  these 
proposed  regulfitions  because,  as 
discussed  in  the!  Pathogen  Reduction/ 
HACCP  final  rulie,  it  is  the 
establishment'sj  responsibility  to 
identify  proble^  that  exist  and  to 
determine  howibest  to  correct  them. 

FSIS  also  is  pjijoposing  to  delete  some 
of  its  other  regulations  that  are 
duplicative.  First,  this  proposal  would 
eliminate  §305,3.  (9CFR  305.5) 
"Withdrawal  of  Inspection;  Statement  of 
PoHcy."  The  subjject  that  this  statement 
of  policy  addresses  is  dealt  with  fully  in 
proposed  Part  5O0.  Similarly,  the 
Agency  is  propi|>^ing  to  eliminate 
§  381.29.  which!  is  duplicative  for  the 
same  reason.     1 1 

The  Agency  is  also  proposing  to 
eliminate  all  portions  of  §§  304.2,  327.6 
and  381.21  thatjijefer  to  denying  or 
refusing  an  application  for  inspection  or 
import  reinspection  services  and  to 
replace  those  portions  with  a  statement 
indicating  that  ^ny  application  for 
inspection  servikjes  can  be  denied  in 
accordance  witl>  fthe  rules  of  practice  in 
Part  500.  \ 

Lastly,  FSIS  i$  proposing  to  remove 
part  335,  subpart  E.  This  subpart,  also 
referred  to  as  th^i  "present  your  views" 
(PYV)  provision!,  was  added  in  1988 
under  the  Processed  Products 
Inspection  Improvement  Act  of  1986 
(Pub.  L.  99-641;  ptle  VI),  which  was 
not  reauthorized  by  Congress  in  1992. 

The  PYV  proVifeion  allows  suspected 
violators  of  the  FMIA  an  opportunity  to 
present  their  views  regarding  the  alleged 
criminal  violatiti^  to  the  Secretary  of 
Agriculture  befcji^  FSIS  refers  the 
violation  to  the  Oepartment  of  Justice 
for  prosecution.  Because  the  PYV 
provision  can  be  k  useful  administrative 
procedure,  FSlSjirill  continue  to  use  the 
PYV  process,  as  ia  matter  of 
administrative  dascretion,  in  appropriate 
situations.  Howerer,  FSIS  has 
determined  that  Hi  is  imnecessary  to 
continue  to  inclujle  the  provision  in  its 
regulations. 

Executive  Order  ^866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  pot  significant,  and 
therefore,  has  noit  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  Administil^tor  has  made  an  initial 
determination  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities,  as  define 
Flexibility  Act  (5 
There  are  no  d 


associated  with  t  liis  proposal.  Costs  and 


1  by  the  Regulatory 

J.S.C.  601). 

ect  costs  or  benefits 


benefits  are  related  to  the  regulatory 
actions,  not  the  proceedings.  At  the 
present  time,  there  is  no  way  to  predict 
whether  "down  time"  will  increase  or 
decrease  under  these  proposed  rules  of 
practice.  To  the  extent  that  disputes  can 
be  resolved  in  a  timely  and  more 
efficient  manner,  there  are  potential 
benefits  to  both  industry  and  the 
government.  To  the  extent  that  clear 
rales  of  practice  promote  timely  and 
effective  regulatory  action,  there  would  * 
also  be  consumer  protection  benefits. 
When  disputes  are  related  to  public 
health  issues,  there  is  a  risk  reduction 
component  to  having  operations 
suspended  during  the  period  of 
resolution.  There  are  also  costs 
associated  with  actions  that  suspend 
production  operations. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  the  proposed  rule 
becomes  final:  (1)  All  state  and  local 
laws  and  regulations  that  are 
inconsistent  with  this  rule  would  be 
preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  rule;  and  (3) 
administrative  proceedings  would  not 
be  required  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Requirements 

This  proposed  rule  does  not  include 
any  new  paperwork  requirements. 

List  of  Subiects 

9  CFR  Part  304 

Meat  inspection. 
9  CFR  Part  305 

Meat  inspection. 
9  CFR  Part  327 

Imports.  Meat  inspection. 
9  CFR  Part  381 

Poultry  and  poultry  products. 
9  CFR  Part  500 

Administrative  practice  and 
procedure.  Crime.  Government 
employees.  Meat  inspection. 

For  the  reasons  set  forth  in  this 
preamble.  9  CFR  chapter  III  would  be 
amended  as  follows: 

PART  304— APPLICATION  FOR 
INSPECTION;  GRANT  OF  INSPECTION 

1.  The  authority  citation  for  part  304 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

2.  Part  304  would  be  amended  by 
revising  the  title  to  read  as  set  forth 
above,  amending  §  304.2  to  remove 


paragraphs  (c)  and  (e),  redesignating 
paragraph  (d)  as  paragraph  (c),  and 
removing  the  last  sentence  of  paragraph 
(b)  and  replacing  it  with  a  sentence  to 
read  as  follows: 


§304.2    Infonnation  to  be  furnished; 
or  refusal  of  inspection. 


(b)  *  *  *  Any  application  for 
inspection  services  may  be  refused  in 
accordance  with  the  rules  of  practice  in 
part  500  of  this  chapter. 


PART  305— OFRCiAL  NUMBERS; 
INAUGURATION  OF  INSPECTION; 
WITHDRAWAL  OF  INSPECTION; 
REPORTS  OF  VIOLATION 

3.  The  authority  citation  for  part  305 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

4.  Part  305  would  be  amended  by 
removing  section  305.5. 

PART  327— IMPORTED  PRODUCTS 

5.  The  authority  citation  for  part  327 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

6.  Section  327.6  would  be  amended 
by  removing  the  last  four  sentences  in 
paragraph  (f)  and  replacing  them  with 
one  sentence  to  read  as  follows: 

S  327.6    Products  for  Importation;  program 
inspection,  time  and  place;  application  for 
approval  of  faculties  as  official  Import 
inspection  estabilstiment;  refusal  or 
withdrawal  of  approval;  official  numbers 
*        •        *        •        • 

(f)  *  *  *  Any  application  for 
inspection  services  under  this  section 
may  be  denied  or  refused  in  accordance 
with  the  rales  of  practice  in  part  500  of 
this  chapter. 


PART  335— RULES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
THE  FEDERAL  MEAT  INSPECTION 
ACT 

7.  Part  335  would  be  removed. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

8.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450,  21 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

9.  Section  381.21  would  be  revised  to 
read  as  follows: 
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§381.21    Refusal  of  inspection. 

Any  application  for  inspection 
services  in  accordance  with  this  part 
may  be  denied  or  refused  in  accordance 
with  the  rules  of  practice  in  part  500  of 
this  chapter. 

10.  Part  381  would  be  amended  by 
removing  section  381.29. 

11.  Part  381  would  be  amended  by 
removing  Subpart  W. 

SUBCHAPTER  E— REGULATORY 
REQUIREMENTS  UNDER  THE 
FEDERAL  MEAT  INSPECTION  ACT 
AND  THE  POULTRY  PRODUCTS 
INSPECTION  ACT 

12.  Subchapter  E  would  be  amended 
by  adding  a  new  Part  500  to  read  as 
follows: 

PART  SOO^RULES  OF  PRACTICE 

Sec. 

500. 1 1  Refusal  to  grant  inspection. 

500.12  Conditions  for  the  suspension  or 
withdrawal  of  inspection. 

500. 1 3  Suspension  of  inspection. 

500.14  Withdrawal  of  inspection. 

500.15  Rescinding  or  refusing  approval  of 
marks,  labels,  and  containers. 

500.16  Refusing  or  withdrawing  inspection 
for  applicants  or  recipients  unfit  to 
engage  in  business. 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  451-470,  601-695;  7  CFR  2.18.  2.53. 

S  500.1 1    Refusal  to  grant  inspection. 

(a)  Inspection  services  may  be  refused 
to  be  granted  at  an  establishment  for  any 
of  the  following  reasons: 

(1)  Failing  to  develop  a  HACCP  plan 
as  required  by  §§417.2  and  417.4  of  this 
chapter;  or 

(2)  Failing  to  develop  Sanitation 
SOP's  as  required  by  part  416  of  this 
chapter;  or 

(3)  Failing  to  demonstrate  that 
adequate  sanitary  conditions  exist  as 
required  by  part  308  or  part  381,  subpart 
H,  and  part  416  of  this  chapter;  or 

(4)  Failing  to  demonstrate  that 
livestock  will  be  handled  and 
slaughtered  humanely. 

(b)  If  FSIS  refuses  to  grant  inspection 
services,  the  applicant  will  be  notified 
and  given  an  opportunity  for  a  hearing 
in  accordance  with  the  Uniform  Rules  of 
Practice,  7  CFR,  subtitle  A,  part  1. 
subpart  H. 

§  500. 1 2    Conditions  for  the  suspension  or 
withdrawal  of  inspection. 

Inspection  services  may  be  suspended 
or  withdrawn  at  an  establishment  for 
any  of  the  following  reasons: 

(a)  Failing  to  implement  HACCP  or 
operate  in  accordance  with  part  417  of 
this  chapter;  or 

(b)  Failing  to  implement  or  maintain 
Sanitation  SOP's  in  accordance  with 
part  416  of  this  chapter;  or 


(c)  Failing  to  maintain  sanitary 
conditions  in  accordance  with  part  308 
or  part  381,  subpart  H,  and  part  416  of 
this  chapter;  or 

(d)  Failing  to  collect  and  analyze 
samples  for  Escherichia  coli  Biotype  I 
and  record  results  in  accordance  with 
§§  310.25(a)  or  381.94(a)  of  this  chapter; 
or 

(e)  Failing  to  meet  the  Salmonella 
performance  standard  requirements  in 
accordance  with  §§310.25(b){3)(iii)  and 
381.94(b)(3)(ii)  of  this  chapter;  or 

(f)  Failing  to  destroy  a  condemned 
meat  or  poultry  carcass,  or  part  or 
product  thereof,  in  accordance  with  part 
314  or  part  381,  subpart  L,  of  this 
chapter  within  three  days  of 
notification;  or 

(g)  Impairing  inspection  because  of 
assaults,  threats  of  assault,  intimidation 
or  other  interference  that  prevents  a 
program  official  from  conducting 
official  duties;  or 

(h)  Slaughtering  or  handling  livestock 
inhumanely. 

§  500. 1 3    Suspension  of  inspection. 

(a)  Inspection  services  may  be 
suspended  at  an  establistuuent  for  any 
of  the  conditions  described  in  §  500.12 
of  this  part. 

(b)  W  inspection  services  are 
suspended,  an  establishment  will 
receive  a  written  "Notice  of  Suspension 
of  Inspection."  The  notice  will  provide 
the  following: 

(1)  The  effective  date  of  the 
suspension. 

(2)  The  reasons  for  the  suspension. 

(3)  The  name  and  address  where  an 
appeal  may  be  sent. 

(c)  A  suspension  of  inspection 
services  will  remain  in  effect  until  an 
establishment  is  found  to  be  in 
compliance  with  the  regulations  in  this 
chapter. 

§500.14    Withdrawal  Of  inspection. 

(a)  A  grant  of  inspection  services  may 
be  withdrawn  at  an  establishment  that 
fails  to  correct  any  of  the  conditions 
described  in  §  500.12  of  this  part. 

(b)  FSIS  will  initiate  a  complaint  to 
withdraw  inspection  services  in 
accordance  with  the  Uniform  Rules  of 
Practice.  7  CFR,  subtitle  A,  part  1, 
subpart  H. 

§  500.1 5    Rescinding  or  refusing  approval 
of  marks,  latMis,  and  containers 

(a)  FSIS  will  rescind  or  refuse 
approval  of  false  or  misleading  marks, 
labels,  or  sizes  or  forms  of  any  container 
for  use  with  any  meat  or  poultry 
product  under  section  7  of  the  FMIA,  or 
under  section  8  of  the  PPIA,  in 
accordance  with  the  Uniform  Rules  of 
Practice,  7  CFR,  subtitle  A,  part  1, 
subpart  H. 


(b)  FSIS  will  provide  written 
notiHcation  that: 

(1)  Explains  the  reason  for  rescinding 
or  refusing  the  approval, 

(2)  Provides  an  opportunity  to  modify 
the  marking,  labeling,  or  container  so 
that  it  will  no  longer  be  false  or 
misleading,  and 

(3)  Advises  the  firm  of  its  opportunity 
to  submit  a  written  statement  to  answer 
the  notification  and  to  request  a  hearing 
with  respect  to  the  merits  or  validity  of 
FSIS's  determination. 

(c)  Effective  upon  service  of  the 
notiHcation  in  accordance  with  §  1.147 
of  the  Uniform  Rules  of  Practice  (7  CFR 
1.147),  the  use  of  the  marking,  labeling, 
oi*  container  shall  cease. 

(d)  If  a  hearing  is  requested,  FSIS  will 
initiate  a  complaint  in  accordance  with 
the  Uniform  Rules  of  Practice,  7  CFR, 
subtitle  A,  part  1,  subpart  H. 

§  500.16    Refusing  or  withdrawing 
inspection  for  applicants  or  recipients  unfit 
to  engage  in  business. 

If  the  Administrator  has  reason  to 
believe  that  an  applicant  for  inspection 
services  or  recipient  of  inspection 
services  is  unfit  to  engage  in  any 
business  requiring  inspection  because  of 
any  of  the  reasons  specified  in  section 
401  of  the  FMIA  or  section  18(a)  of  the 
PPIA,  inspection  services  will  be 
refused  or  withdrawn  in  accordance 
with  the  Uniform  Rules  of  Practice,  7 
CFR,  subtitle  A,  part  1,  subpart  H. 

Done  at  Washington,  DC  on:  January  5, 
1998. 

Thomas  J.  Billy, 

Administrator 

(PR  Doc.  98-573  Filed  1-9-98;  8:45  am) 

BHJJNQ  COOE  3410-OW-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  310 
[Docket  No.  97-079P] 
RIN0583-AC40 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems — Salmonella  Performance 
Standard  for  Fresh  Pork  Sausage 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  FSIS  is  proposing  to  add  a 
Salmonella  performance  standard  for 
fresh  pork  sausage  to  the  Federal  meat 
inspection  regulations.  On  November 
14, 1997,  FSIS  published  this 
performance  standard  in  a  direct  final 
rule.  The  Agency  received  an  adverse 


UMI 


Federal  Regjater  /  Vol.  63.  No.  7  /  Monday,  January  12.  1998  /  Proposed  Rules 


1801 


comment  regattling  the  perfonnance 
standard.  Accordingly,  FSIS  has 
withdrawn  the  performance  standard 
regulatory  amendment  (published 
elsewhere  in  this  issue  of  the  Federal 
Register)  and  ii  issuing  this  proposed 
rule. 

DATES:  Comments  must  be  received  on 
orbefwe  February  11, 1998. 
ADDRESSES:  Se»d  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Cleric  Ood^et  i97-079P,  Room 
102.  Cotton  Annex.  300  12th  Street.  SW, 
Food  Safety  and  Inspection  So^ce, 
U.S.  Department  of  Agriculture, 
Washingtcm,  DC  20250-3700.  Reference 
materials  dte^  in  this  dodeet  will  be 
available  tat  jw>lic  inspection  in  the 
FSIS  Dodcet  Rioom  from  8:30  to  4:30 
p.m.,  Mcmdayj^utnigh  Friday. 
FOR  FURTHBt  mhmumoH  contact:  Ms. 

Patrida  Stolfai  Assistant  Deputy 
Administrator^  Office  (rf  Policy.  Program 
Development  $^d  Evaluation;  (202) 
205-0699. 

SUPPLBefTARjinNFOmiATKM: 

Backgravnd    I 

On  Novembi^  14. 1997.  FSIS 
puUished  the  dlirect  final  rule 
"Pathogen  Reducticm;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems — Sample  Collection — 
Technical  Amendments"  (62  FR  61007). 
Among  other  things,  that  direct  final 
rule  established  a  Salmonella 
perftmnance  standard  for  fresh  porii 
sausage  (9  CFR  310.25(b)(1)).  During  the 
30-day  comment  F^S  received  an 
adverse  comment  to  this  regulatory 
amendment  from  the  law  firm  of 
McDermott,  W^^.  k  Emeiy.  representing 
limmy  Dean  Fo^s,  Inc.  and  Odcmi's 
Tnmessee  Pridd  Sausage,  Inc.  The 
comment  raised  concerns  regarding  the 
methodology  used  to  establish  the 
performance  standard  and  stated  that  "it 
is  our  clients"  intention  to  provide 


additional  data  and  information  tvithin 
the  context  of  notice  and  comment 
rulemaking  on  this  issue."  Therefore, 
FSIS  has  withdrawn  the  performance 
standard  established  in  9  CFR  310.25  in 
a  withdrawal  notification  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register. 

As  stated  in  FSIS's  direct  final  rule,  if 
the  Agffiacy  received  advnse  comments 
within  the  scope  of  the  rulonaking,  then 
a  proposed  rule  would  be  issue. 
Accordingly,  FSIS  is  proposing  a 
Salmonella  performance  standard  Ux 
fresh  p<h1:  sausages.  The  performance 
standard  is  30%  (percent  positive  for 
Salmonella),  the  number  of  samples 
tested  (n)  equals  S3,  and  themaximiun 
number  of  positives  to  adiieve  the 
standard  (c)  equals  18.  The  same 
methodology  was  used  to  develop  this 
perfonnance  standard  as  for  ground  beef 
and  ground  poultry.  To  further  explain 
how  the  pnformance  standard  was 
developeid,  FSIS  is  making  available 
copies  of  the  paper  "Estimation  of 
Salmonella  l4evalence  in  25-gram 
Porticms  of  Fresh  Qround  Pork"  in  the 
FSIS  Docket  Room. 

ExecntiTe  Order  12Se«  amd  Regnlatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C  601). 

The  Pathogen  Reduction/HACCP  final 
rule  induded  a  Final  RegulatcHy  Impact 
Assessment  (FRIA)  (61  FR  38945).  This 
proposed  rule  does  not  change  the  cost 
and  benefit  estimates  and  impact 
assessments  presented  in  the  FRIA. 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule 
becomes  final:  (1)  AH  state  and  local 
laws  and  regiilations  that  are 
inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  bis 
required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

P^ierwork  Requiremeats 

The  Pathogen  Reduction/HACCP  final 
rule  induded  a  paperwork  analysis  (61 
FR  38862)  prepued  in  accordance  with 
the  Paperwork  Reduction  Act.  FSIS  has 
determined  that  this  proposed  rule  will 
not  change  any  information  collection 
burdm  hours. 

Propoced  Rule 

List  ofSahiects  in  9  CFR  Pwt  310 

Animal  diseases,  Meat  inspectioo. 

For  the  reason  set  forth  in  this 
preamble,  9  CFR  chapter  in  would  be 
amended  as  follows: 

PART  310-POST  MORTEM 
INSPECTION 

1.  The  authority  citation  for  part  310 
would  continue  to  read  as  follows: 

AmkOTity:  21  U.S.C  601-695;  7  CTR  2.18. 
2.S3. 

2.  Section  310.25  would  be  amended 
by  revising  Table  2  in  paragraph  (b)(1) 
to  read  as  follows: 

#31025    Cofitaminallon wWi 
mieroorganianis;  pathegan  reduction 
perfonnance  atandarda  for  Saimoneile. 


Steers/hetfers 

Cows/txilis 

Ground  t>eef  ... 

Hogs 

Fresh  pork  sausa^ 


(b) 
(1) 

Table  2.— Salmonella  Performance  Standards 


Class  of  product 


Performartce 

Standard 
(percent  posi- 
tive (or  S^ 
moneMa)* 


1.0 
2.7 
7.5 
8.7 

30 


Maximum 

Numt>erof 

numtMrol 

samples 

positives  to 

tested 

achieve 

(n) 

Standard 

(c)  . 

82 

1 

58 

2 

53 

5 

55 

6 

53 

18 

nrlS^^c^nfe^SJ^^  '^S  ?'*^'*P5JL?'  *!?  "**'°"*'  Prevalence  of  SalmoneHa  on  the  indicated  raw  product  t>ased  on  data  devel- 
r^  &«SL  DJL^IS^^Kr^SS^S^??!^?!"?*'^*^  programs  and  surveys.  (Copies  of  Reports  on  FSlfrs  Nationwide  Microbiologcal 
Se  iMhr^S^SS^R        r**^*^  Microbiolog.cal  Sun/eys  used  In  detennining  the  prevalence  of  Salmonella  on  raw  productslre^CaH- 
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Done  at  Washington.  OC,  on  January  5, 
1998. 

Thomas  J.  Billy, 
Administrator. 
(FR  Doc.  98-574  Filed  1-9-98;  8:45  am) 

MLLMQ  CODE  M1»-0M-P 


FEDERAL  TRADE  COMMISSION 

16CFRCh.l 

Notice  of  Intent  to  Request  Public 
Comments  on  Rules 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  intent  to  request 


public  comments. 


SUMMARY:  As  part  of  its  systematic 
review  of  all  current  Commission 
regulations  and  guides,  the  Federal 
Trade  Commission  ("Commission") 
gives  notice  that  it  intends  to  request 
public  comments  on  the  guides  and 
exemption  procedures  listed  below 
during  1998.  The  Commission  will 
request  comments  on,  among  other 
things,  the  economic  impact  of,  and  the 
continuing  need  for,  the  guides  and 
procedures;  possible  conflict  between 
the  guides  and  procedures  and  state, 
local,  or  other  federal  laws  or 


regulations;  and  ihe  effect  on  the  guides 
and  procedures  of  any  technological, 
economic,  or  other  industry  changes.  No 
Commission  determination  on  the  need 
for  or  the  substance  of  a  guide  or 
procediu^  should  be  inferred  from  the 
intent  to.publish  requests  for  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  details  may  be  obtained  from 
the  contact  person  listed  for  each 
particular  item. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  intends  to  initiate  a  review 
of  and  solicit  public  comments  on  the 
following  rules  during  1998: 

(1)  Used  AHto  Parts  Industry  Guides, 
16  CFR  Part  20. 

Agency  Contact:  David  V.  Plottner, 
Federal  Trade  Commission,  Cleveland 
Regional  Office,  Eaton  Center,  Suite  200, 
1111  Superior  Ave.,  Cleveland,  OH 
44114,(216)263-3409. 

(2)  Adhesive  Compositions  Guides,  16 
CFR  Part  235. 

Agency  Contact:  Erika  Wodinsky, 
Federal  Trade  Commission,  San 
Francisco  Regional  Office,  Suite  570, 
901  Market  Street,  San  Francisco,  CA 
94103.  (415)  356-5290. 

(3)  Decorative  Wall  Paneling  Guides, 
16  CFR  Part  243. 

Agency  Contact:  Eric  Nickerson, 
Federal  Trade  Commission,  Denver 


Regional  Office,  Suite  1523, 1961  Stout 
Street,  Denver,  CO  80294-0101,  (303) 
844-2272. 

(4)  Procedures  for  State  Application 
for  Exemptions  from  the  Fair  Debt 
Collection  Practices  Act,  16  CFR  Part 
901. 

Agency  Contact:  John  Lefevre,  Federal 
Trade  Commission,  Bureau  of  Consumer 
Protection,  Division  of  Credit  Practices, 
Room  S-4429,  Sixth  Street  and 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20580.  (2Q2)  326-3029. 

As  part  of  its  ongoing  program  to 
review  all  current  Commission 
regulations  and  guides,  the  Commission 
also  has  tentatively  scheduled  reviews 
of  other  rules  and  guides  for  1999 
through  2007.  A  copy  of  this  tentative 
schedule  is  appended.  The  Commission 
may  in  its  discretion  modify  or  reorder 
the  schedule  in  ^e  future  to  incorporate 
new  legislative  rules,  or  to  respond  to 
external  factors  (such  as  changes  in  the  " 
law)  or  other  considerations. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Conimission, 
Conunissioner  Thompson  and  Commissioner 
Swindle  not  participating. 
Donald  S.  Qark, 
Secretary. 


Appendix— Regulatory  Review  Modified  Revolving  Ten-Year  Schedule 


16  CFR  Part 


20  .... 
243  .. 
235  .. 
901  .. 

240  .. 
256  .. 
259  .. 
307  .. 
453  .. 
600  .. 
233  .. 
238  .. 

241  .. 

250  .. 

251  :. 
310  .. 
228  .. 
255  ... 
424  ... 
433  ._ 

801  ... 

802  ... 

803  ... 
306  ... 
435  ... 

18  

305  ... 
410  ... 

500  ... 

501  ... 

502  ... 

503  ... 

14  

309  ... 


Topic 


Used  Auto  Parts  Industry  Guides  

Decorative  Wall  Paneling  Guides  !."!!!."!!!"."!!"!"!!!!!."."!.".."!."! 

Adhesive  Compositions  Guides .........."......... 

Procedures  for  State  Application  for  Exemptions  from  the  Fair  D(*t  Collection  PractiOM  Act  ." 

Guides  for  Ad  Allowances  and  Merchandising  Payments  

Guides  for  the  Law  Book  Industry ; ".."!!"!!!!!!!!!]!!!!!! 

Fuel  Economy  Guides  "!!!."!."."!!!!!!!!!!!!" 

Regulations  under  the  Comprehenswe  Smokeless  Tobacco  Health  Education  Act  of  ^9ti6  ....... 

Funeral  Industry  Practices  Rule  

Statements  of  Ger>eral  Policy  or  Interpretations  „ -..!..!!!!!!!!! 

Guides  Against  Deceptive  Pricing  ...» ^ ™!!."""™!""."""""" 

Guides  Against  Bait  Advertising  !..!."."""."""™!..."!."".."."!!!!!! 

Guides  for  the  Dog  and  Cat  Food  Industry !.."""!.!"""!!"""!"""""!!!!!!!"!! 

Guides  for  the  Househokl  Fumiture  Industry  !."!.."."!."."."!!"!!!!!!!. 

Guide  Concerning  Use  of  the  Word  "Free"  !..!.!.!.!!!."!!!!!!!!!!!"!!!! 

Telemarketing  Sales  Rule „ !!.!!."!!"!!"!."."."!!!."!!!."!!."!!!!!! 

Tire  Advertising  and  Labeling  Guides 

Guides  Concerning  Use  of  Endorsements  and  Testimonials  in  Advertising 

Retail  Food  Store  Advertising  and  Marketing  Practkjes 

HoWer-ln-Due- Course  Rule  1!!!!.""!".""™ 

Hart-Scott-Rodino  Coverage  Rules  (Mergers)  !..!!!!!!!!!™"™~".."!!!".."!!!"" 

Hart-Scott-Rodino  Exemption  Rules  (Mergers)  „ !!!!!™"!"."""!!!!."!!!!!!!"" 

Hart-Scott-Rodino  Transmittal  Rules  (Mergers)  „..""!™™!!1""!."!."""!! 

Automotive  Fuel  Ratings  Rule  „ ."!!.""!"!!!.."!!!!!!!!!!!!!.".!!."! 

Mail  or  Telephone  Order  Merchandise  Rule '..»»!."!!!!!!""""""!;!"!!!™Z!!!""! 

Guides  for  the  Nursery  Industry  „ "i!!""""!""!"!!."!"""!!!!"" 

Appliance  Labeling  Rule  ."!"""!!!!!!!!!!!!!!!!!"!!!!!!!""!!""!"""!! 

Television  Picture  Size  Rule ,        """!"!"."!!™!."!!""".."! 

Regulations  under  Section  4  of  the  Fair  Packaging  and  Labeling  Act  (FPLA)"!!!"!!."!!!!!!!!!!!" 

Exemptions  from  Part  500  of  FPLA 

Regulations  under  Section  5(c)  of  FPLA '"""""1."!"!!"!!!!!!!!!"""™""""!!!!!!"!"! 

Statements  of  General  Policy  or  Interpretations  under  FPLA .'.''""""''"!"^'^'"''Z 

Administrative  Interpretations,  General  Polrcy  Statements,  and  Enforcement  Policy  Stiitemerits 
Labeling  Requirements  for  Alternative  Fuels  and  Alternatively  Fueled  Vehk:les  


Year  to 
Review 


1998 
1998 
1998 
1998 
1999 
1999 
1999 
1999 
1999 
1999 
2000 
2000 
2000 
2000 
2000 
2000 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2003 
2003 
2004 
2004 
2004 
2004 
2004 
2004 
2004 
2005 
2005 
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16  CFR  Part 


311 
429 
444 
455 
24  .. 
23  .. 


[FR  Doc.  98-7111 
BHJJNQOOOE 


DEPARTMEI 


Appendix— Regulatory  Review  Modified  Revolving  Ten-Year  ScHEDULE-Continued 


ToQic 


Recycled  Oa  Rule 

Cooling  Off  Rule  „ 

Credit  Practices  Rule  ...... 

Used  Car  Rule  

Leather  Products  Guides 
Jewelry  lr)dustry  Guides  . 


Year  to 
Review 


2005 
2005 
2005 

2005 
2006 
2007 


Filed  1-9-98;  8:45  am] 


erao-oi-p 


I 


OF  THE  TREASURY 


Internal  Revenue  Service 

26  CFR  Part 
[REQ-104062-^^ 
RiN  1545-AV88  { 


1 


Conaolktatadl  Returns— Limitations  on 
the  Use  of  Certain  Losses  and  Credits 

AOENCY:  Interhal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  NotiUlof  proposed  rulemaking 
by  cross-refer^hce  to  temporary 
regulations  annnotice  of  public  hearing. 


summary:  In  ip^  Rules  and  Regulations 
section  of  this  issue  of  the  Fedo-al 
Register,  the  IRS  is  issuing  temporary 
regulations  that  will  govern  the  use  of 
certain  tax  creti|its  and  losses  of  a 
consolidated  gnoup  and  its  members. 
The  text  of  tho^  temporary  regulations 
also  serves  as  ilke  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  tomments  and  outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  7, 1998, 
must  be  received  by  April  13, 1998. 
AOORESSES:  Send  submissions  to: 
CC:DOM:(X)RPjR  (REG-104062-971, 
room  5226,  Internal  Revenue  Service, 
POB  7604.  Ben  franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  dialivered  between  the 
hours  of  8  a.m.  ind  5  p.m.  to: 
CC:DOM:CORI>«  [REG-104062-97]. 
Courier's  Desk]  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW..  Washington.  DC.  Ahematively. 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tftx  Regs"  option  on  the 
Home  Page  or  by  submitting  comments 
directly  to  the  tSLS  Internet  site  at:  http:/ 
/www.irs.ustreaB.gov/prod/tax_regs/ 


comments.htm 
been  schedulec 


a.m.,  in  room  2  !ll5.  Internal  Revenue 


Tlie  public  hearing  has 
for  May  7, 1998.  at  10 


Building.  1111  Constitution  Avenue. 
NW..  Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations,  in 
general,  Roy  Hirschhom  (202)  622- 
7770;  concerning  amendments  related  to 
foreign  tax  credits  and  foreign  losses, 
Seth  Goldstein  (202)  622-3850: 
concerning  submissions  and  the 
hearing.  Mike  Slaughter  (202)  622-7190 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background" 

Temporary  regulations  in  the  Rules 
and  Relations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  1502.  The  temporary 
regulations  provide  rules  that  will 
govern  the  use  of  certain  tax  credits  and 
losses  of  a  consolidated  group  and  its 
members.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  pr(^)osed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regidations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  principally  affect 
persons  filing  consolidated  federal 
income  tax  returns  that  have  carryover* 
or  carryback  of  credits  bom  separate 
return  limitation  years.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  In  addition,  the  data 
indicates  that  an  insubstantial  niunber 
of  consolidated  return  filers  that  are 
smaller  companies  have  credit 
carryovers  or  carrybacks,  and  thus  even 
fewer  of  these  filers  have  credit 
carryovers  or  carrybacks  that  are  subject 
to  the  separate  return  limitation  year 
rules.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  R^latory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 


not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
made  available  for  public  inspection 
and  copying. 

A  pubUc  hearing  has  been  scheduled 
for  May  7, 1998,  at  10  a.m.,  in  room 
2615.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  (signed  original  and  eight  (8) 
copies)  to  be  discussed  by  April  13. 
1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  £nae  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Roy  A.  Hirschhom  of  the 
Office  of  Assistant  Chief  Counsel 
(Corporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 
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PropoMd  Amendmnits  to  the 
Kegiiletioiu 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  followsr 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
26  CFR  part  1  is  amended  by  adding 
entries  in  numerical  order  to  read  in 
part  as  follows: 

AaAmtty:  26  U.S.C  7805  •  •  • 

Section  1.1502-3  also  issued  under  26  U.S.C 

1502. 
Section  1.1502-4  also  issued  under  26  U.S.C 

1502. 
Section  1.1502-9  also  issued  under  26  U.S.C 

1502.  •  •  • 
Section  1.1502-23  also  issued  under  26 

U.S.C  1502.  •  •  • 
Section  1.1502-55  also  issued  under  26 

U.S.C.  1502.  *  •  * 

Par.  2.  In  §  1.1502-3.  paragraph  (c)  is 
revised  to  read  as  follows: 

«1.150S^^    rnnenflclaied  Inwiliiieiil 
ciedN. 


(c)  (The  text  of  the  proposed 
paragraph  (c)  of  this  section  is  the  same 
as  the  text  of  §  1.1502-3T(c)  published 
elsewhere  in  this  issue  of  the  Federal 
1 


Par.  3.  In  §1.1502-4.  paragraphs  (f)(3) 
and  (g)(3)  are  added  to  read  as  follows: 


f  1.1902-4 


foreign  tax  cfedH 


(f) 


(3)  [The  text  of  the  proposed 
paragraph  (f)(3)  of  this  section  is  the 
same  as  the  text  of  §  1.1502-4T(f)(3) 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

is)'  *  ' 

(3)  (The  text  of  the  proposed 
paragraph  (g)(3)  of  this  section  is  the 
same  as  the  text  of  §  1.1502-4T(g)(3) 
published  elsewhwe  in  this  issue  of  the 
Federal  Register.) 

Par.  4.  In  §  1.1502-9.  paragraph 
(b)(l)(v)  is  added  to  read  as  follows: 

S  1.1502-0    AppHeatlon  of  overall  foielgn 
loeeii  recapture  rulee  to  corporations  fiiing 
coneolidaled  returns. 


(b)*  *  * 
(1) *  •  * 

(v)  [The  text  of  the  proposed 
paragraph  (b)(l)(v)  of  this  section  is  the 
same  as  the  text  of  §  1.1502-9T(b)(l)(v) 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 
*        *        •        »        » 

•  Par.  5.  Section  1.1502-21.  as  proposed 
to  be  added  at  61  FR  33394,  June  27. 


1996,  is  amended  in  paragraph  (c)(l)(iii) 
by  adding  Exampie  5.  to  read  as  follows: 

f  1.1502-21    Nat  operating 


(c)*  •  • 

(D-  •  • 

(iii)  [The  text  of  the  proposed 
paragraph  (c)(l)(iii)  Example  5  of  this 
section  is  the  same  as  the  text  of 
S  1.1502-2lT(c)(l)(iii)  Example  5 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Par.  6.  Section  1.1502-23.  as  proposed 
to  be  added  at  61  FR  33395.  June  27, 
1996.  is  amended  by  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (d)  and  adding  a  new  paragraph  (b) 
to  read  as  follows: 


§1.1502-23 
giinoriosa. 
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(b)  (The  text  of  the  proposed 
paragraph  (b)  of  this  section  is  the  same 
as  the  text  of  §  1.1502-23T(b)  published 
elsewhere  in  this  issue  (tf  the  Federal 
Register.] 

•  •        *        *        • 

Par.  7.  Secticm  1.1502-55.  as  proposed 
to  be  added  at  57  FR  62257.  December- 
30. 1992.  is  amended  by  adding 
paragraph  (h)(4)(iii)  to  read  as  follows: 

f1.1502-6S    ComputaOonofaNemalive 
minimuin  tax  of  eonaoiUalad  grou|Mi 

(h)*  •  • 
(4).   .   . 

(iii)  (The  text  of  the  proposed 
paragraph  (h)(4)(iii)  of  this  section  is  the 
same  as  the  text  of  §  1.1502- 
55T(h)(4)(iii)  published  elsewhere  in 
this  issue  of  the  Federal  Register.] 

•  •        *        •        • 

MicfaaelP.Dalan. 

Deputy  Cgmmissioner  of  Internal  Revenue. 
(FR  Doc  98-44  Filed  1-9-98;  8:45  am] 

BNJJNQCOOE  4SM-t1-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[DE-12-1-9886:  FRL-«M8-«1 

Approval  and  Promulgation  of  Air 
Qtiality  Implementation  Plans; 
Delaware— New  Source  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  conditional 
approval  of  the  State  Implementation 


Plan  (SIP)  revision  submitted  by  the 
State  of  Delaware  for  the  ptirpose  of 
meeting  certain  requirements  oTthe 
Clean  Air  Act  (Act),  as  amended  in 
1990.  with  regard  to  new  source  review 
(NSR)  in  areas  that  have  not  attained  the 
national  ambient  air  quality  standuds 
(NAAQS).  The  changes  primarily 
pertain  to  the  ozone  precursors,  volatile 
organic  compounds  fVOC^)  and 
nitrogen  oxides  (NOJ.  This  SSP  revision 
was  submitted  by  Delaware  to  satisfy 
cartainiBderal  requirements  for  NSR  in 
the  State  of  Delaware.  The  proposed 
changes  to  the  Delaware  NSR  regulation 
primarily  address  the  definitions  of 
major  source  size  and  the  increase  in 
emission  oCEset  ratios  based  upon  the 
classifications  of  ozone  nonattainment 
areas.  EPA  is  proposing  conditional 
approval  because  the  NSR  SIP  revisions 
submitted  by  Delaware  strengthen  the 
SIP.  but  Delaware  felled  to  revise  the 
NSR  regulations  to  adopt  provisions 
relating  to  modifications  in  serious  and 
severe  ozone  ncmattainment  areas, 
required  by  the  1990  Clean  Air  Act 
Amendments,  and  provisions  relating  to 
anissi<H)  ofisets  and  public 
participation,  requirwl  by  EPA 
regulations  prior  to  the  1990  Qean  Air 
Act  Amendments. 

DATES:  Comments  must  be  received  on 
or  before  FelMvary  11 ,  1998. 
ADDRESSES:  Comments  may  be  mSiled  to 
Ms.  Kathleen  Henry.  Chief.  Permit 
Programs  Section.  Air,  Radiation,  and 
Toxics  Division  (3AT23).  U.S. 
Environmental  Protection  Agency. 
Regicm  m.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hows  at  the  Air.  Rachation.  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Regirai  m,  841  Qiestnut 
Building.  Philadelphia.  Pennsylvania 
19107;  and  Delaware  Department  of 
Natural  Resources  ft  Environmental 
Control.  89  Kings  Highway.  P.O.  Box 
1401.  Dover.  Delaware  19903. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  Moran.  (215)  566-2064.  at  the 
EPA  Region  ni  add^ss  above. 

SUPPLEMBITARY  INFORMATION: 

I.  Background 

For  ozone  nonattainment  areas  and 
ozone  transport  regions,  sections 
182(a)(2)(C)  and  184(b)  require  States  to 
submit  to  EPA  by  November  15, 1992. 
a  revision  that  includes  each  of  the 
following:  (1)  Provisions  to  require 
permits,  in  accordance  with  sections 
1 72(c)(5)  and  1 73  of  the  Act.  for  the 
construction  and  operation  of  each  new 
or  modified  major  stationary  source 
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(with  respect  to  ozone)  to  be  located  in 
the  area  (section  182(a)(2)(C)(i)  of  the 
Act);  and  (2)  pMvisions  to  correct 
requirements  itt  (or  add  requirements  to) 
the  plan  concetliing  permit  programs  as 
were  required  under  section  172(b)(6)  of 
the  Act  (as  in  ejffect  immediately  before 
November  15, 1^90)  as  interpreted  in 
EPA  regulations  promulgated  as  of 
November  15, 1990  (section 
182(a)(2)(C)(ii)0ftheAct). 

On  January  11, 1993,  the  State  of 
Delaware  submitted  a  revisidn  for 
Regulation  25,  *Tlequirements  for 
Preconstniction  Review,"  sections  1  and 
2  (pertaining  td  honattaimnent  NSR). 
The  NSR-relatejd  revision  consists  of 
changes  in  the  definitions  of  major 
source  size  and  increases  in  the 
emission  offset  tatios  based  on  the 
classifications  of  Delaware's  ozone 
nonattainment  weas.  The  changes 
primarily  pertajii  to  the  ozone 
precursors,  VOCs  and  NOx.  The  changes 
apply  to  New  Castle,  Kent,  and  Sussex 
Counties.  New  Castle  and  Kent  Counties 
are  designated  nonattainment  for  ozone 
and  classified  as  severe.  See  56  PR 
56694  (Nov.  6, 1991)  and  57  PR  56762 
(Nov.  30, 1992)!  icodified  at  40  CPR 
81.308.  Sussex  County  is  designated  as 
nonattainment  for  ozone  and  is 
classified  as  marginal.  See  40  CPR 
81.308.  Delaware  is  located  in  the 
northeast  ozone  transport  region  (OTR). 
See  section  184U)  of  the  Act.  Because 
Delaware  is  loqijed  in  the  OTR,  at  a 
minimiun,  the  NpR  requirements 
applicable  to  moderate  ozone 
nonattainment  ueas  apply.  Therefore, 
in  Sussex  Counj|,  the  Act's  NSR 
requirements  fo|-|a  moderate  area  apply 
and  must  be  made  part  of  the  SIP. 

n.  Summary  of  jQelaware's  NSR 
Revisions 


Por  all  classif 
nonattainment 
States  must  adot 


ations  of  ozone 
aas  and  for  the  OTR, 
^  ;  the  appropriate  major 
source  size  thresholds  and  offset  ratios. 
Under  the  Act,  l|flOx  as  well  as  VOCs  is 
regulated  as  an  oeone  precursor,  and 
states  must  adop(  provisions  to  ensure 
that  any  new  or  modified  major 
stationary  source  of  NOx  in  an  ozone 
nonattainment  aUaa  or  the  OTR  satisfies 
the  NSR  requirements  applicable  to  any 
major  source  of  VOCs,  unless  a  special 
NOx  exemption  is  granted  by  the 
Administrator  uhjder  the  provisions  of 
section  182(j). 

Delaware  nas  e  stablished  new  major 
source  size  thresjbolds  for  NSR 
applicability  and  jincreased  offset  ratios 
for  subject  sourcas,  in  accordance  with 
the  Act  as  follovii^: 

1.  Delaware  Regulation  25  at  section 
2.2(B)(2)  defines  a  major  source  size 
applicability  thr*khold  in  Sussex 


County  (a  marginal  ozone 
nonattainment  area  required  to  meet 
moderate  area  NSR  provisions  because 
it  is  located  in  the  OTR)  as  50  tons  per 
year  (TPY)  potential  to  emit  for  VOCs 
and  100  TPY  potential  to  emit  for  NOx- 
Section  2.3(CK2)  requires  an  offset  ratio 
of  1.15  to  1  (which  means  that  for  every 
1  ton  increase  in  allowable  emissions 
from  a  new  major  stationary  source,  1.15 
tons  of  actual  emissions  must  be 
reduced  from  existing  sources).  These 
provisions  satisfy  the  Act's  NSR 
requirements  for  defining  a  major 
stationary  source  and  for  establishing 
the  offset  ratios  in  moderate  ozone 
nonattainment  areas. 

2.  Delaware  Regulation  25  at  section 
2.2(B)(1)  defines  the  major  source  size 
applicability  threshold  for  New  Castle 
and  Kent  Counties  (which  are  classified 
as  severe  nonattainment  areas  for  ozone) 
as  25  TPY  potential  to  emit  for  VOCs 
and  NOx.  Section  2.3(C)(1)  requires  an 
offset  ratio  of  1.3  to  1  (which  means  that 
for  every  1  ton  increase  in  allowable 
emissions  firom  a  new  major  stationary 
source,  1.3  tons  of  actual  emissions 
must  be  reduced  from  existing  sources). 

Delaware's  plan  submittal  reflects 
appropriate  modifications  to 
applicability  levels,  including  a  de 
minimis  level  of  25  tons,  as  provided  in 
Regulation  25.  section  1.9(V)(1), 
definition  of  "Significant."  This  section 
provides  that  increases  in  net  emissions 
shall  not  exceed  25  tons  per  year  in  New 
Castle  and  Kent  Counties,  or  40  tons  per 
year  in  Sussex  County,  when  aggregated 
with  all  other  net  increases  in  emissions 
from  the  source  over  any  period  of  five 
consecutive  calendar  years  which 
includes  the  calendar  year  in  which 
such  increases  occur.  Delaware 
Regulation  25,  section  1.9(V)(1),  also 
provides  that  no  emission  reductions 
&t)m  major  stationary  sources  will  be 
creditable  if  they  occurred  prior  to 
January  1, 1991,  by  specifying  that  no 
part  of  the  five  consecutive  calendar 
year  period  shall  extend  before  January 
1,1991. 

EPA  believes  that  the  above  changes 
to  Delaware's  NSR  regulation  are 
consistent  with  the  Act  and  strengthen 
the  SIP.  However,  Delaware's  SIP 
revision  fails  to  fully  meet  the 
requirements  of  section  182(a)(2)(C)(i)  of 
the.  Act,  because  it  does  not  address  the 
additional  requirements  of  the  Clean  Air 
Act  Amendments  summarized  in 
section  m.A.  Further,  EPA  finds  that 
Delaware's  SEP  revision  fails  to  meet  the 
requirements  of  section  182(a)(2)(C)(ii) 
of  the  Act,  because  it  does  not  address 
several  provisions  related  to  emissions 
offsets  and  public  participation  which 
were  required  by  the  NSR  regulations 
(40  CFR  51.165)  prior  to  the  1990  Clean 


Air  Act  Amendments.  These 
deficiencies  are  summarized  in  section 

ra.B. 

m.  NSR  Deficiencies 

A.  1990  Clean  Air  Act  Amendment  NSR 
Deficiencies 

Section  182(a)(2)(C)(i)  requires  that 
states  must  submit,  by  November  15, 
1992.  a  revision  to  the  SIP  which 
contains  provisions  to  require  permits, 
in  accordance  with  sections  172(c)(5) 
and  173  of  the  Act.  for  the  construction 
and  operation  of  each  new  or  modified 
source  (with  respect  to  ozone)  to  be 
located  in  the  area.  EPA  finds  that 
Deliaware's  January  11, 1993  submittal 
does  not  meet  the  requirements  of 
section  182(a)(2)(C)(i)  because 
Regulation  No.  25  does  not  include  the 
following  provisions: 

1.  Consistent  with  sections  182(c)  (7) 
and  (8)  of  the  Act,  provisions  for  the 
special  rule  for  modifications  of  sources 
in  serious  and  severe  ozone 
nonattainment  areas.  Section  182(c)(7) 
applies  to  facilities  with  potential 
emissions  of  VOC  or  NOx  of  less  than 
100  TPY,  where  the  modification  results 
in  an  other  than  de  minimus  increase  in 
emissions.  The  owner  or  operator  may 
choose  to  offset  the  emissions  of  the 
proposed  source  with  those  elsewhere 
in  the  same  facility  at  a  ratio  of  at  least 
1.3  to  1  in  order  to  avoid  having  the 
proposed  source  be  considered  a 
modification.  If  the  facility  does  not 
offset  at  the  required  ratio,  the  change 
shall  be  considered  a  modification,  but 
the  facility  would  be  required  to  install 
Best  Available  Control  Technology 
(BACT)  instead  of  Lowest  Achievable 
Emissions  Rate  (LAER)  technology. 
Section  182(c)(8)  applies  to  facilities 
with  potential  emissions  of  100  TPY  or 
more  of  VOC  or  NOx.  where  the 
modification  results  in  an  other  than  de 
minimus  increase  in  emissions.  The 
increase  shall  be  considered  a 
modification,  but  the  source  may  choose 
to  offset  the  emissions  from  the 
proposed  source  with  emission 
reductions  elsewhere  in  the  same 
facility  at  an  internal  offset  ratio  of  1.3 
to  1  in  order  to  avoid  installing  LAER. 

B.  Pre-199C  NSR  Deficiencies 

Section  182(a)(2)(C)(ii)  requires  that 
states  must  submit,  by  November  15, 
1992,  a  revision  to  the  SIP  which 
contains  provisions  to  correct 
requirements  in  (or  add  requirements  to) 
the  plan  concerning  permit  programs  as 
were  required  under  section  172(b)(6)  of 
the  Act  (as  in  effect  immediately  before 
November  15,  1990)  as  interpreted  in   ' 
EPA  regulations  promulgated  as  of 
November  15, 1990.  EPA  finds  that 
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Delaware's  January  11. 1993  submittal 
does  not  meet  the  requirements  of 
section  182(a)(2)(C)(ii)  because 
Regulation  No.  25  does  not  include  the 
following  provisions: 

1.  Public  participation  procedures 
consistent  with  40  CFR  51.161.  While 
section  3  of  Delaware's  Regulation  No. 
25,  pertaining  to  the  Prevention  of 
Significant  Deterioration  of  Air  Quality, 
contains  public  participation 
procedures.  Regulation  No.  25  does  not 
specify  the  public  participation 
procedures  to  be  used  in  issuing 
nonattainment  NSR  permits. 

2.  A  requirement  that  where  the 
emissions  limit  under  the  SIP  allows 
greater  emissions  than  the  potential  to 
emit  of  the  source,  emission  offset  credit 
will  be  allowed  only  for  control  below 
this  potential.  See  40  CFR 
51.165(a)(3)(ii)(A). 

3.  Provisions  for  granting  emission 
offset  credit  for  fuel  switching, 
consistent  with  40  CFR 
51.165(a)(3)(ii){B). 

4.  Requirements  consistent  with  40 
CFR  51.165(a)(3Hii)(C)(l)  for  the 
crediting  of  emission  reductions 
achieved  by  shutting  down  an  existing 
source  or  curtailing  production  or 
operating  hours  below  baseline  levels 
(shutdown  credits).  These  requirements 
must  include  a  provision  that  such 
reductions  may  be  credited  if  they  are 
permanent,  quantiBable  and  federally- 
enforceable,  and  if  the  area  has  an  EPA- 
approved  attainment  plan. 

Delaware  may  also  include  provisions 
consistent  with  40  CFR    - 
51.165(a)(3)(ii)(C)(2)  which  allow  the 
use  of  shutdown  credits  in  areas 
without  an  approved  attainment 
demonstration.  EPA  notes  that  the 
Agency  proposed  two  alternative 
revisions  to  these  requirements  in  the 
NSR  Reform  Rulemaking.  See  61  FR 
38325  (July  23,  1996). 

5.  A  requirement  that  the  shutdown  or 
curtailment  is  creditable  only  if  it 
occurred  after  the  date  of  the  most 
recent  emissions  inventory  or 
attainment  demonstration.  See  40  CFR 
51.165(a)(3)(ii)(C)(l). 

6.  A  requirement  that  all  emission 
reductions  claimed  as  offset  credit  shall 
be  federally  enforceable.  See  40  CFR 
51.165(a)(3)(ii)(E). 

7.  Requirements  for  the  permissible 
location  of  offsetting  emissions.  See  40 
CFR  51.165(a){3)(ii)(F)  and  section 
173(c)(1)  of  the  Act. 

8.  A  requirement  that  credit  for  an 
emission  reduction  can  be  claimed  to 
the  extent  that  the  State  has  not  relied 
on  it  in  issuing  any  permit  under 
regulations  approved  pursuant  to  40 
CFR  part  51  (i.e.,  the  SIP),  or  the  State 
has  not  relied  on  it  in  a  demonstration 


of  attainment  or  reasonable  further 
progress.  See  40  CFR  51.165(a)(3)(ii)(G) 
and  sections  173(c)  (1)  and  (2)  of  the 
Act. 

Because  of  the  deficiencies  identified 
in  Sections  III.A.  and  III.B.  above,  EPA 
is  proposing  conditional  approval  of  the 
Delaware  SIP  revision  for  the  NSR 
regulation,  amended  Delaware 
Regulation  25,  sections  1  and  2,  which 
was  submitted  on  January  11. 1993.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Proposed  Action 

In  light  of  the  above  deficiencies,  EPA 
is  proposing  conditional  approval  of 
this  SIP  revision  under  section  110(k)(4) 
of  the  Act.  EPA  is  proposing  conditional 
approval  of  the  Delaware  NSR  SIP  if 
Eielaware  commits,  in  writing,  within  30 
days  of  EPA 's  proposal  to  correct  the 
deficiencies  identified  in  this 
rulemaking.  If  the  State  does  not  make 
the  required  written  commitment  to 
EPA  within  30  days,  EPA  will  withdraw 
this  proposed  conditional  a{?proval 
action.  If  the  State  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  one 
year,  EPA  is  proposing  that  the 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  would  notify 
Delaware  by  letter  that  the  conditions 
have  not  been  met  and  that  the 
conditional  approval  of  the  NSR  SIP  has 
converted  to  a  disapproval.  Each  of  the 
conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  the  SIP. 

If  Delaware  corrects  the  deficiencies 
within  one  year  of  conditional  approval, 
and  submits  a  revised  NSR  SIP  revision, 
EPA  will  conduct  rulemaking  to  fully 
approve  the  revision.  In  order  to  make 
this  NSR  SIP  approvable,  Delaware  must 
revise  its  NSR  regulations  to  include  the 
provisions  described  in  section  III  of 
this  document  by  no  later  than  12 
months  after  EPA's  final  conditional 
approval. 

Nothing  in  this  action  should  be 
constnied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
acti  1  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  M  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  jiot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  imder 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  conunitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
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prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  ii^  estimated  costs  to  State, 
local,  or  tribsllj  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  setect  the  most  cost-effective 
-and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  vrith  statutory 
requirement^  iSection  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  tl>e  rule. 

EPA  has  deitiBrmined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  co^  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  \n  the  aggregate,  or  to  the 
private  sectoi|  [This  Federal  action 
approves  pre-iexisting  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  coits  to  State,  local,  or  tribal 
governments,  er  to  the  private  sector, 
result  from  this  action. 

The  Regional  Administrator's 
decision  to  aplbrove  or  disapprove  this 
SIP  revision  r^arding  Delaware's  NSR 
program  will  he  based  on  whether  it 
meets  the  reqijilremaits  of  section 
110(a)(2)(a)-(K]  and  part  O  of  the  Clean 
Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  irf  Subject  in  40  CFR  Part  52 

Environmei^jal  protection.  Air 
pollution  contipl.  New  source  review, 
l^itrogen  dioxj^e.  Ozone,  Reporting  and 
recordkeeping  ^uirements.  Volatile 
organic  compOimds. 

Authority:  42  V.S.C.  7401— 7671q. 
Dated:  December  18. 1997. 
Thomas  Vehaggib, 

Acting  RegionallAdministrator,  Region  HI. 
(PR  Doc.  98-673  filed  l-»-98: 8:45  am] 

aiLUNQ  CODE 


DEPARTMENTIOF  COMMERCE 

National  OcaMic  and  Atmoapharic 
AdminiatratkWii 

50  CFR  Parta  ^22  and  227 

[Docket  No.  97im3310-7310-01: 1.D. 
101194C]  11 

Endangarad  ahd  Thraatanad  Speciaa; 
Withdrawal  of  Propoaad  Rule  to  Uat 
Snaiia  Rivar  Sfiring/Summar  Chinooic 
Salmon  and  Fall  Chinooii  Salmon  aa 
Endangarad 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  withdrawal. 


AGENCY:  National 
Service  (NMFS) 


Marine  Fisheries 
,  National  Oceanic  and 


SUMMARY:  NMFS  is  withdrawing  the 
proposed  rule  which  published  on 
December  28, 1994,  to  reclassify  Snake 
River  spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha]  and  Snake 
River  fall  chinook  salmon  (O. 
tshawytscha)  from  threatened  to 
endangered  under  the  Endangered 
Species  Act  of  1973  (ESA).  Events  have 
taken  place  since  the  proposal  that  make 
the  reclassification  action  unnecessary. 
Increasing  abundance,  combined  with 
the  effiscts  of  improved  management, 
indicate  that  the  risks  facing  these 
species  are  now  lower  than  they  were  at 
the  time  of  the  proposal.  While  the 
status  of  these  species  has  improved 
since  the  proposal,  conservation  efforts 
must  continue  to  recover  Snake  River 
chinook  salmon  to  sustainable  levels. 
DATES:  This  proposed  rule  is  withdrawn 
on  January  12, 1998. 
ADDRESSES:  Environmental  and 
Technical  Services  Division,  NMFS, 
Northwest  Region.  525  NE  Oregcm 
Street— Suite  500.  Portland,  OR  97232- 
2737. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  NMFS.  Protected 
Resources  Division,  Ncnrthwest  Region, 
telephone  (503)  231-2005.  or  Joe  Blum. 
NMFS.  Office  of  Protected  Resources, 
telephone  (301)  713-1401. 

SUPPLBMCNTARY  INFORMATION: 
BaclcgrouBd 

In  response  to  a  June  1990  petition  to 
list  under  the  ESA  Snake  River  chinook 
salmon.  NMFS  prepared  status  review 
reports  for  Snake  lUver  spring  and 
summer  chinook  salmon  (Matthews  and 
Waples,  1991)  and  Snake  River  fall 
chinook  salmon  (Waples  et  al.  1991) 
providing  detailed  iidbrmation, 
discussion,  and  references  relevant  to 
the  level  of  risk  faced  by  the  species, 
including  historical  and  current 
abundance,  population  trends, 
distribution  of  fish  in  space  and  time, 
and  other  information  indicative  of  the 
health  of  the  population. 

NMFS  proposed  listing  Snake  River 
spring/summer  chinook  salmon  (56  FR 
29542)  and  Snake  River  fall  chinook 
salmon  (56  FR  29547)  as  threatened  on 
June  27, 1991.  The  final  determination 
listing  Snake  River  spring/summer 
chinook  sahnon  and  Snake  River  fall 
chinook  salmon  as  threatened  was 
published  on  April  22. 1992  (57  FR 
14653),  and  corrected  on  June  3, 1992 
(57  FR  23458).  The  decision  to  list  was 
based  in  part  on  a  determination  that 
the  populations  constituted 


evolutionarily  significant  units  (ESUs) 
pursuant  to  NMFS'  policy  on  applying 
the  ESA  species  definition  to  Pacific 
salmon  published  on  November  20. 
1991  (56  FR  58612).  Critical  habitat  was 
designated  for  Snake  River  spring/ 
summer  chinook  salmon  and  Snake 
River  fall  chinook  salmon  on  December 
28,  1993  (58  FR  68543). 

In  an  emergency  rule  published  in  the 
Federal  Register  on  August  18, 1994  (59 
FR  42529),  NMFS  determined  that  the 
status  of  Snake  River  spring/summer 
chinook  salmon  and  the  status  of  Snake 
River  fall  chinook  salmon  warranted 
reclassification  to  endangered,  based  on 
projected  declines  and  continued  low 
abundance  levels  of  adult  chinook 
sahnon.  Under  the  ESA  (16  U.S.C. 
1533(b)(7))  and  its  implementing 
regulations  at  50  CFR  424.20(a).  an 
emergency  rule  ceases  to  have  force 
after  240  days  unless  additional  actions 
are  taken. 

NMFS  published  a  proposed  rule  to 
reclassify  Snake  River  spring/summer 
and  Snake  River  fall  chinook  salmon  as 
endangered  on  December  28. 1994  (59 
FR  66784),  and  solicited  comments  from 
peer  reviewers,  the  public,  and 
interested  parties. 

After  the  proposed  reclassification,  a 
moratorium  on  listing  actions  was 
enacted  by  Congress  which  precluded 
work  on  this  action.  As  a  result  of  the 
moratorium  and  associated  delays  in  its 
listing  actions,  NMFS  prioritized  its 
pending  listing  actions,  with 
reclassifications  receiving  a  low 
priority.  NMFS  has  now  assessed 
comments  and  information  received  in 
response  to  the  proposed  rule.  A 
summary  of  this  information,  along  with 
NMFS'  analysis  and  conclusions 
follows. 

Summary  of  Comments 

One  hundred  fifty-four  written 
comments  were  received  in  response  to 
the  proposed  rule  to  reclassify  Snake 
River  chinook  salmon  as  endangered. 
NMFS  has  considered  all  comments 
received,  including  oral  testimony  from 
two  public  hearings  (60  FR  7744. 
February  9, 1995)  on  the  proposal.  The 
majority  of  comments  received  voiced 
opposition  to  the  proposed  rule  on  the 
basis  of  potential  economic  impacts  of 
the  designation  and  questions  regarding 
NMFS'  jurisdiction  over  Snake  lUver 
spring/summer  and  fall  chinook  salmon. 
Only  four  of  these  comments  contained 
information  of  a  technical  nature 
relevant  to  NMFS'  status  determination. 
Several  commenters  provided 
information  pertinent  to  research  needs 
and  recovery  planning;  information  of 
this  type  will  be  addressed  in  the 
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recovery  plan  for  these  species  and  is 
not  addrMsed  here. 

Under  a  joint  U.S.  Fish  and  Wildlife 
Service/NMFS  policy  published  July  1, 
1994  (59  FR  34270),  NMFS  solicits  the 
expert  opinion  of  three  appropriate  and 
independent  specialists  regarding  the 
pertinent  scientific  or  commercial  data 
and  assimiptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  for  species  under 
consideration  for  listing. -Accordingly, 
NMFS  solicited  independent  review 
from  the  following  experts:  Dr.  Lyle 
Calvin,  Oregon  State  University;  Dr.  Jack 
Stanford,  University  of  Montana;  and 
Dr.  Ray  Hilbom,  University  of 
Washington.  Comments  were  received 
from  Dr.  Stanford  regarding  the 
proposed  rule. 

Consideration  of  Economic  and 
Jurisdictional  Factors 

Comment:  Niunerous  commenters 
stated  that  the  potential  economic 
impacts  of  these  Snake  River  spring/ 
simmier  and  fall  chinook  salmon 
listings  have  not  been  properly 
addressed. 

Response:  In  determining  whether  to 
hst  a  species  as  threatened  or 
endangered,  ESA  implementing 
regulations  50  CFR  424.11(b)  clearly 
state  that  such  decisions  must  be  made 
"solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  species'  status,  without 
reference  to  possible  economic  or  other 
impacts  of  such  a  determination." 
Therefore,  in  making  its  listing 
determination,  NMFS  did  not  consider 
the  economic  impacts  associated  with 
the  Usting  action.  However,  during  the 
process  of  designating  critical  habitat 
and  identifying  recovery  measures, 
economic  considerations  are  (and  have 
been)  taken  into  account.  With  regard  to 
Snake  River  spring/simimer  and  foil 
chinook  salmon,  descriptions  of  such 
analyses  can  be  found  in  the  final  rule 
designating  critical  habitat  published  on 
December  28, 1993  (58  FR  68543). 

Comment:  Nxmierous  commenters 
questioned  NMFS'  jurisdiction  in 
dealing  with  matters  in  the  state  of 
Idaho. 

Response:  Under  section  4(a)(1)  of  the 
ESA,  the  Secretary  of  Interior  and  the 
Secretary  of  Commerce  (Secretaries) 
have  authority  to  implement  the  ESA  to 
protect  and  conserve  threatened  and 
endangered  species.  Authority  for 
commercial  fishery  species  (i.e.,  salmon 
species)  management  was  transferred  to 
the  Department  of  Commerce  frt>m  the 
Department  of  Interior  under 
Reorganization  Plan  No.  4  of  1970. 
Therefore,  based  on  the  ESA  and  this 


Reorganization  Plan.  NMFS  retains  ESA 
jurisdiction  over  Snake  River  spring/ 
summer  and  fall  chinook  salmon. 

Consideration  as  a  Species 

Comment:  Several  commenters 
contended  that  Snake  River  spring/ 
simuner  and  fall  chinook  salmon  are 
Ukely  to  be  "subspecies"  of  a  species 
whidi  is  abundant  in  other  portions  of 
its  range.  Therefore,  neither  Snake  River 
spring/summer  nor  fall  chinook  salmon 
should  be  considered  a  "species"  under 
the  ESA. 

Response:  In  the  final  determination 
listing  Snake  River  spring/summer  and 
fall  chinook  as  threatened  under  the 
ESA  (57  FR  14653,  April  22, 1992), 
NMFS  determined  that  Snake  River 
spring/summer  and  fall  chinook  salmon 
constitute  "s{>ecies"  imder  the  ESA.  The 
present  determination  has  no  efiect  on 
the  earlier  determination.  Section  3(15) 
of  the  ESA  defines  a  "species"  as 
including  "any  subspecies  of  fish  or 
wildlife  or  plants,  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature."  NMFS'  final 
poUcy  on  how  it  will  apply  the  ESA 
"species"  definition  in  evaluating 
Pacific  salmon  was  published  on 
November  20, 1991  (56  FR  58612). 

Further  guidance  on  the  application 
of  this  policy  is  contained  in  the  NMFS 
policy  paper  "Pacific  Salmon  and  the 
Definition  of  'Species"  Under  the 
Endangered  Species  Act"  (Waples 
1991).  NMFS'  determination  is 
consistent  with  this  policy  and 
guidance. 

Factors  Contributing  to  the  Decline  of 
Snake  River  Spring/Summer  and  Fall 
Chinook  Salmcm 

Comment:  The  majority  of 
commenters  identified  specific  factors 
that  they  beUeve  to  be  responsible  for 
causing  the  decline  of  these  species. 
Many  contended  that  mortality 
associated  with  dams  on  the  Columbia 
and  Snake  Rivers  has  been  the  primary 
cause  for  decline,  while  others 
identified  poor  ocean  conditions,  in- 
river  harvest,  and  predation  as  major 
factors  for  decline.  Several  commenters 
took  exception  to  NMFS  identifying 
mining  as  a  factor  for  the  species' 
decline. 

Response:  NMFS  agrees  that  there  are 
a  variety  of  factors  which  have 
contributed  to  the  decline  of  these 
species.  In  the  proposed  rule  to 
reclassify  Snake  River  spring/summer 
and  fall  chinook  as  endangered  (59  FR 
66784,  December  28, 1994),  NMFS 
identified  a  range  of  factors  which  have 
contributed  to  the  decline  of  these 
species  including:  Hydropower 


development,  water  withdrawcd  and 
storage,  irrigation  diversions,  siltation 
and  pollution  from  sewage,  fanning, 
grazing,  logging,  mining,  harvest  and 
hatchery  impacts,  predation,  and 
drought.  NMFS  recognizes  that,  for 
some  of  these  human-induced  factors, 
steps  have  been  taken  by  Federal,  state, 
and  private  entities  to  identify  and 
reduce  adverse  impacts  on  Snake  River 
chinook  salmon.  NMFS  is  hopeful  that 
continued  attention  to  these  factors  will 
ultimately  result  in  the  recovery  of 
Snake  River  chinook  salmon. 

Comment:  Numerous  commenters 
insisted  that  declines  in  Snake  River 
spring/simimer  andbll  chinook  salmon 
have  occurred  as  a  result  of  natural 
evolutionary  processes. 

Response:  The  proposed  rule  to 
reclassify  Snake  River  spring/simimer 
and  fall  chinook  salmon  from 
threatened  to  endangered  was  based  on 
the  biological  status  of  the  species. 
Assessing  the  source  or  cause  (either 
natural  or  manmade)  of  a  species' 
decline  does  not  affect  the  outcome  of 
NMFS'  status  determination  but, 
instead,  focuses  remedial  action  on 
those  factors  which  contribute  to  the 
threat  to  the  species.  With  respect  to  the 
commenters'  concern.  NMFS  is  unaware 
of  scientific  research  which  supports  the 
claim  that  these  species  have  declined 
primarily  as  a  result  of  natural 
evolutionary  processes.  Available 
research  has  documented  that  mortality 
resulting  irom  human  activities  has 
significantly  contributed  to  the  decline 
of  these  species.  Therefore,  NMFS 
believes  that  human  activities,  and  not 
natural  evolutionary  processes,  are  the 
primary  factors  which  have  led  to  the 
decline  of  Snake  River  chinook  salmon. 

Existing  Regulatory  Mechanisms 

Comment:  Several  commenters 
contended  that  existing  state  and 
Federal  regulations  are  sufficient  to 
guarantee  that  no  adverse  impacts  to 
water  quafity  or  habitat  will  occur  in  the 
Snake  River  basin.  Similarly,  several 
commenters  stated  that  management 
practices  have  improved  such  that 
further  degradation  of  salmon  habitat 
will  not  occur. 

Response:  NMFS  believes  that,  since 
Snake  River  spring/sxmmier  and  fall 
chinook  salmon  were  proposed  for 
reclassification  as  endangered  species, 
progress  has  been  made  in  improving 
salmon  management,  passage,  harvest, 
and  habitat  conditions  in  the  Columbia 
and  Snake  River  S3rstems.  All  of  these 
improveitients  have  likely  resulted  in 
increased  survival  by  juvenile  and  adult 
Snake  River  chinook  salmon.  Further 
discussion  of  this  issue  is  provided 
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under  "Summaiy  of  Factors  Affecting 
the  Species."     , 

Evaluating  the  iStatus  of  Snake  River 
Spsing/Sununer  and  Fall  Chinook 
Salmon 

The  state  of  Alaska,  Department  of 
Fish  and  Game  (ADFG)  submitted  a 
report  which  addresses  several  issues 
pertaining  to  thb  proposed 
reclassification  of  Snake  River  fall 
Chinook  salmon  {ADFG,  1995).  In  its 
report,  ADFG  a$$erts  that  an  analysis  of 
the  following  faqtors  should  occur  prior 


to  reclassification:  escapement, 
likelihood  of  extinction,  probabiUty  of 
persistence  with  respect  to  survival, 
spawner/recruit  relationship,  and 
forecasts  of  adult  returns.  These 
comments  also  apply  to  the  proposed 
reclassification  of  Snake  River  spring/ 
summer  chinook  salmon  since  similar 
risk  assessment  methods  were  used  for 
this  species.  A  discussion  of  the  major 
points  in  the  comments  submitted  by 
ADFG  follows. 

Comment:  ADFG  concluded  that 
reclassifying  Snake  River  fall  chinook 


salmon  from  threatened  to  endangered 
is  riot  warranted  because  the  species  has 
increased  in  abundance  since  the  time 
the  species  was  Hsted  as  threatened. 

Response:  NMFS  agrees  that  since  the 
time  of  this  proposal.  Snake  River 
spring/summer  and  fall  chinook  sahnon 
have  increased  in  abundance.  Below  we 
present  a  brief  summary  of  recent 
returns  of  Snake  River  spring/summer 
and  fall  chinook  salmon.  Table  1 
summarizes  this  abimdance  data: 


Table  1.— Summary  of  Snake  River  Spring/Summer  and  Fall  Chinook  Adult  Returns  at  Lower  Granite  Dam 


1994>> 
1995.. 
1996.. 
1997.. 


Year 


Spring^sum- 
mer  dninook 
total  adult  re- 
turns 


3,915 

1,799 

6,823 

45,082 


•*  -  Proposed  rul«  published  on  Decemlw  28,  1994. 

E  -  Estimated  rdtUm  (Personal  Communication,  Robert  Bayley,  NMFS  1997;  TAG  1997b). 


Spring/sum- 
mer Chinook 
naturally- 
spawning 
escapement 


1,721 

1,116 

3.487 

E  6,500 


Fall  Chinook 
total  adult  re- 
turns 


774 

1,042 

1,270 

E2,100 


Fall  Chinook 
naturally- 
spawning 

escapement 


406 

350 

639 

E726 


Spring/Summei  i  Chinook  Salmon 
Abundance 

In  1994  when  1 4MFS  proposed 
reclassifying  Snake  River  spring/ 
summer  chinook  salmon  as  endangered, 
total  adult  returns  (hatchery-origin  and 
naturally-spawndpg)  of  this  species  to 
Lower  Granite  Etam  were  3.915  (FPC 
1995).  (Dam  counts  at  Lower  Granite 
Dam  are  typically  used  as  an  indicator 
for  Snake  River  salmon  escapement 
since  this  is  the  ^ppermost  fish 
counting  ladder  ffi  the  Snake  River.)  In 

1995,  subsequenjtlto  the  proposed 
listing,  total  adult  returns  to  Lower 
Granite  Dam  wer*  1,799  (FPC  1996).  In 

1996.  total  adult^tums  to  Lower 
Granite  Dam  inclosed  to  6,823  (FPC 
1997),  about  1.7  times  greater  than  1994 
retimis.  More  recently,  total  returns  of 
spring/summer  chinook  have  increased 
substantially.  In  1997,  a  total  of  45,082 
spring/summer  chinook  adults  have 
returned  to  Lower  Granite  Dam  (U.S. 
Army  Core  Of  Engineers  (COE),  1997), 
about  11  times  greater  than  1994 
retimis.  j  | 

In  1994,  at  the  Itime  of  the  proposed 
reclassification,  1,721  naturally 
spawning  spring/summer  chinook 
salmon  escaped  pfast  Lower  Granite 
Dam,  while  in  19^5,  escapement 
decreased  to  1,118  naturally  spawning 
adults  past  Lower  Granite  Dam 
(Technical  Adviswry  Committee  (TAC) 
1997a).  In  1996,  «>capement  increased 
to  3,487  (TAC,  1997a).  about  2  times 
greater  than  1994  escapement.  Estimates 
indicate  that  abon^  6,500  naturally 


spawning  spring/summer  chinook  will 
escape  past  Lower  Granite  Dam  in  1997 
(Personal  Communication,  Robert 
Bayley,  NMFS  1997;  TAC  1997b), 

Fall  Chinook  Salmon  Abundance 

In  1994  when  NMFS  proposed 
reclassifying  Snake  River  chinook 
salmon  as  endangered,  total  adult 
returns  of  fall  chinook  (hatchery-origin 
and  naturally  spawning)  to  Lower 
Granite  Dam  numbered  774  (FPC.  1995). 
Adult  returns  to  Lower  Granite  Dam  in 
1995  numbered  1,042  (FPC,  1996),  about 
1.3  times  greater  than  1994  returns.  This 
increasing  trend  continued  in  1996, 
with  a  total  adult  return  of  1,270  at 
Lower  Granite  Dam  (FPC,  1997)— about 
1.6  times  greater  than  1994  returns. 
Estimates  indicate  that  about  2.100  fall 
chinook  will  retimi  to  Lower  Granite 
Dam  in  1997  (Personal  Communication, 
Robert  Bayley,  NMFS.  1997;  TAC 
1997b). 

In  1994,  at  the  time  of  the  proposed 
reclassification,  406  naturally  spawning, 
fall  chinook  salmon  escaped  past  Lower 
Granite  Dam  (TAC,  1997c).  In  1995, 
escapement  decreased  to  350  naturally- 
spavming  fall  chinook  past  Lower 
Granite  Dam  (TAC,  1997c).  In  1996,  639 
naturally  spawning  chinook  salmon 
escaped  past  Lower  Granite  Dam  (TAC, 
1997c).  Estimates  indicate  that  in  1997, 
about  726  naturally-spawning  fall 
chinook  salmon  will  escape  past  Lower 
Granite  Dam  (Personal  Communication, 
Robert  Bayley,  NMFS,  1997;  TAC, 
1997b). 


Comment:  In  addition  to  comments 
regarding  recent  escapement,  ADFG 
concluded  that  the  risk  for  Snake  River 
fall  chinook  salmon  extinction  (as 
measured  by  stochastic  forecasts  based 
on  observed  escapement)  has  dechned 
since  the  initial  listing  of  this  species. 
The  ADFG  also  commented  on  the 
difficulty  of  reproducing  resuhs  of  a 
"likelihood-of-extinction"  model  cited 
in  the  Snake  River  fall  chinook  salmon 
status  review  (Waples  et  ai,  1991). 

Response:  NMFS  agrees  that 
extinction  risk  for  Snake  River  fall 
chinook  salmon  has  decreased  since 
1994  due  to  conservation  efforts  and 
based  on  recent  increased  run  sizes. 

NMFS  acknowledges  that,  due  to  a 
slight  data  error,  the  Dennis  et  al.  model 
results  reported  in  the  NMFS'  status 
review  are  difficult  to  reproduce. 
However,  independent  analyses  provide 
estimates  very  similar  to  those  dted  in 
NMFS'  status  review  (Cramer  and 
Neeley,  1993). 

Comment:  ADFG  concluded  that 
forecasts  for  future  adult  fall  chinook 
salmon  run  size  cited  in  the 
reclassification  proposal  have 
significantly  underestimated  the  actual 
escapements  past  Lower  Granite  Dam. 
Further.  ADFG  stated  that  these 
projections  have  so  underestimated 
actual  escapements  that  the  use  of  these 
data  is  inconsistent  with  the  ESA 
requirement  to  use  the  best  available 
scientific  and  commercial  data  when  a 
listing  decision  is  made. 
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Response:  Contrary  to  AOFG's 
comments,  NMFS  believes  that 
proiected  natural-origin  escapements 
have  not  significantly  underestimated 
actual  escapements.  Based  on  run 
reconstruction  data  developed  by  the 
Coliunbia  Rivw  Technical  Advisory 
Conunittee  established  under  U.S.  v. 
Oregon,  the  1994  Snake  River  fall 
chinof^  salmon  run  size  at  Lower 
Granite  Dam  was  estimated  to  range 
from  269  to  4M  aduhs  (CRTS.  1994). 
Actual  escapement  past  Lower  Granite 
Dam  in  1994  was  estimated  to  be  406 
adults  (Washington  Department  offish 
and  Wildlife  (IIHDFW)  and  Oregon 
Depertment  of  Fish  and  Wildlife 
(ODFW),  1995).  NMFS  agrees,  however, 
that  it  would  be  imwise  to  base  a 
species  status  reclassification,  such  as 
this  rulemaking,  solely  on  the  results  of 
predictive  models  which  are  sensitive  to 
unfcHeseeable  environmental 
conditions. 

Comment:  ADFG  derived  estimates  of 
the  number  of  spawners  needed  to 
produce  maximum  sustainable  yield 
(MSY)  and  maximiun  return  ranging 
from  440  and  570  adult  spawners  above 
Lower  Granite  Dam.  and  estimated  that 
escapements  on  the  order  of  1,000 
adults  would  produce  strcmg  returns. 

Response:  While  the  estimates 
{wesented  by  ADFG  appear  reasonable 
given  the  data  that  were  used,  NMFS 
questions  ADFG's  treatment  of  the  data 
in  deriving  these  estimates.  In  addition, 
ADFG  did  not  present  any  confidence 
intervals  for  its  estimates  of  MSY. 
NMFS'  previous  experience  with  similar 
analyses  suggests  that  such  confidence 
intervals  would  be  quite  large;  hence, 
conclusions  regarding  this  analysis  must 
be  viewed  as  highly  uncertain. 

Comment:  ADFG  raised  several 
concerns  regarding  stray  hatchery  fish 
and  the  genetic  integrity  of  the  Snake 
River  fell  chinook  salmon  ESU.  The 
ADFG  stated  that,  based  on  dilution 
models,  the  gene  pool  of  the  progeny  of 
wild  fish  is  likely  difiierent  today  than 
it  was  a.  few  years  ago. 

Response:  NMFS  has  not  attempted  to 
verify  the  results  presented  by  ADFG  for 
its  dilution  model,  but  agrees  that 
unidirectional  gene  flow  (from  non-ESU 
stocks  into  the  listed  ESU)  results  in  a 
dilution  of  the  native  gene  pool.  The 
potential  and,  given  the  evidence  of  past 
straying  into  the  Snake  River,  likely 
adverse  impacts  of  this  cumulative 
dilution  underscores  NMFS"  concern  for 
the  genetic  integrity  of  the  Snake  River 
spring/summer  and  fall  chinook  salmon 
ESUs. 


Simunary  of  Factors  Affecting  the 
Species 

Section  4(a3(l)  of  the  ESA  specifies 
five  factors  to  be  evaluated  during  a 
status  review  of  a  species  or  population 
proposed  for  listing  or  reclassification. 
A  discussion  of  these  factors  with 
respect  to  Snake  River  spring/summer 
duno<A  salmon  and  Snake  FUver  fell 
chinook  salmon  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtaihnent  of  Its  Habitat  or  Range 

In  the  December  1994  proposed  rule 
to  reclassiiy  Snake  River  sphng/summM' 
and  fell  diinocA.  NMFS  stated  that 
hydropower  develofmient.  water 
withdrawal  and  storage,  irrigation 
diversions,  and  other  land  management 
activities  had  degraded  Snake  River ' 
salmon  habitat.  NMFS  further  stated  in 
the  proposed  rule  that  changes  in  the 
operation  of  lower  Snake  and  Coliunbia 
River  Dams  and  changes  in  land  and 
water  management  activities  would 
likely  resuh  in  long-term  improvements 
in  survival  of  adult  and  juvenile 
chinook  salmon,  but  that  such 
improvements  had  not  yet  be«a 
realized. 

NMFS  now  cmcludes  that  migration 
conditions  in  the  Coliunbia  and  Snake 
Rivers  have  improved  since  the  time  of 
listing  due  to  increased  spill  and  natural 
flow,  as  well  as  physical  modifications 
to  mainstem  dams.  Far  example,  seven 
of  eight  Columbia  and  Snake  River 
mainstem  dams  now  have  bypass 
systems  through  which  outmigrating 
juvenile  Snake  River  chinook  salmon 
can  pass  more  safely.  Also,  through  the 
implementation  of  die  proposed  Snake 
River  Salmon  Recovery  Plan,  additional 
spill  and  flow  augmentation  have 
occurred  during  the  juvenile 
outmigration. 

Since  the  listing  of  Snake  River 
chinook  salmon,  NMFS  has  imdertaken 
numerous  consultations  on  activities  in 
the  region.  Examples  of  such  activities 
include  timber  and  grazing  permits 
issued  l>y  the  U.S.  Forest  Service  and 
Bureau  of  Land  Management,  dredge 
and  fill  activities  authorized  by  COE, 
and  licensing  of  hydroelectric  projects 
by  the  Federal  Energy  Regulatory 
Commission.  Benefits  of  these  actions 
include  the  following:  Between  1991 
and  1995,  there  has  been  a  net  loss  of 
622  miles  of  roads  (sources  of  sediment) 
in  nine  Idaho  National  Forests;  all 
irrigation  diversions  in  critical  habitat 
located  in  the  state  of  Washington  have 
been  screened;  and  NMFS  has 
successfully  settled  one  of  the  largest 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  (CERCLA)  claims  in  the  history  of 
the  statute  (Blackbird  Mine),  which  will 
eventually  result  in  reopming  over  100 
miles  of  spawning  habitat  historically 
used  by  chinook  salmon  in  Idaho. 

B.  Overutilizatioo  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

At  the  time  of  the  propoeed 
reclassification.  NMFS  stated  that 
several  measures  had  been  taken 
between  1991  and  1993  to  reduce 
incidental  harvest  rates  '»  Snake  River 
fell  chinod^  salmon  to  apiMtndmately  50 
percent.  However,  continued  and 
projected  low  returns  indicated  that 
these  efforts  had  not  reversed  the 
decline  of  the  species. 

Since  the  prc^p(Med  rule,  returns  of 
Snake  River  chinook  have  increased. 
This  indicates  that  impacts  from 
commercial  and  recreational  fisheries 
have  decreased.  Ccanmercial  and 
recreational  fisheries  in  the  Columbia 
River  basin  remain  restricted  to  low 
levels  refetive  to  previous  years.  Fot- 
example,  the  Southeast  Aladca  troll 
fishery  for  fell  chinook  salmon  was 
substantially  curtailed  in  both  1995  and 
1996.  Current  restrictfons  in  diis  fishery 
have  resulted  in  a  catdi  of  about  80.000 
fewttr  chinook  than  early  1990  quotas. 
Furthermore.  Canada  has  taken  steps  to 
substantially  reduce  its  fidleries  off  the 
west  coast  of  Vancouver  Island  and  in 
other  areas.  Also,  through  the  Columbia 
River  Fisheries  Management  Planning 
process,  harvest  on  si»ing/summer  and 
fell  chinook  salmon  has  been  set  with 
specific  constraints  based  on  Snake 
lUver  salmon  nm  size.  As  an  example, 
reoent  agreements  regarding  fell  chinook 
salmon  harvest  in  Columbia  River 
fisheries  will  ensure  under  most 
dnnunstances  that  harvest  rates  achieve 
a  30-percent  reduction  refetive  to  the 
1988-93  average  Snake  River  fall 
chinook  harvest  rate. 

As  stated  in  the  proposed 
reclassification,  there  are  a  number  of 
scientific  research  programs  which 
involve  handling,  tagging,  and  moving 
fish  in  the  Columbia  and  Snake  Rivers. 
However,  NMFS  believes  that  die 
contribution  of  these  programs  to  the 
decline  of  listed  Snake  River  chinook 
salmon  is  negligible. 

C.  EKsease  or  Predation 

Chinook  salmon  are  exposed  to 
numerous  bacterial,  protozoan,  viral, 
and  parasitic  organisms;  however,  these 
organisms'  impacts  on  Snake  River 
chinook  salmon  are  largely  unknown. 

Predator  populations,  particularly 
northern  squawfish  (Ptychocheilus 
oregonensis),  have  increased  due  to 
hydroelectric  development  that  created 
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impoundments  |>roviding  ideal  predator 
foraging  areas.  Turbulent  conditions  in 
dam  furbines,  byjusses,  and  spillways 
have  increased  ptedator  success  by 
stunning  or  disQ^enting  passing 
juvenile  salmon  migrants.  Increased 
efforts  to  reduce  jpopulations  of  northern 
squawfish  should  result  in  survival 
improvements  of  listed  salmon,  but  the 
benefits  are  n6t  yet  fully  known. 

Marine  mami^el  numbers,  especially 
harbor  seals  (Phaca  vitulina)  and 
California  sea  libns  (Zalophus 
calif ornianus),  are  increasing  on  the 
West  Coast,  and  increases  in  predation 
by  pinnipeds  haiye  been  noted  in  some 
Northwest  salm^hid  fisheries.  Since  the 
time  of  this  proposed  reclassification, 
NMFS  has  published  a  report  describing 
the  impacts  of  C^fomia  sea  lions  and 
Pacific  harbor  se^ls  upon  salmonids  and 
on  the  coastal  edOsystems  of 
Washington,  Oregon,  and  California- 
(NMFS.  1997d).  This  report  concludes 
that  in  certain  cases  where  pinniped 
populations  co-(|f  cur  with  depressed 
salmonid  populations,  salmon 
populations  may  experience  severe 
impacts  due  to  predation.  An  example 
of  such  a  situatiop  is  Ballard  Locks. 
Washington,  whwe  sea  lions  are  known 
to  consume  significant  numbers  of  adult 
winter  steelheadL  This  study  further 
concludes  that  data  regarding  pinniped 
predation  is  quite  limited,  and  that 
substantial  addittibnal  research  is 
needed  to  fully  address  this  issue. 
Existing  information  on  the  seriously 
depressed  status  6f  many  salmonid 
stocks  is  sufficiewt  to  warrant  actions  to 
remove  pinniped^in  areas  of  co- 
occurrence where  pinnipeds  prey  on 
depressed  sahnonid  populations  (NMFS 
1997). 

D.  The  Inadequacy  of  Existing 
Regulatory  Meciupiisms 

In  the  proposetii  reclassification, 
NMFS  stated  that  improvements  in 
existing  regulatory  mechanisms  had 
been  made  since  the  original  listing  of 
Snake  River  chinj^ok.  However,  due  to 
projected  declines  in  abimdance  during 
the  1991  through  1993  period,  NMFS 
beUeved  that  regulatory  mechanisms 
which  were  in  plbbe  were  inadequate. 

NMFS  now  concludes  that  since  the 
time  of  listing,  existing  regulatory 
mechanisms  hav^  iimproved.  For 
example,  regulations  aimed  at 
improving  river  fl^w  and  juvenile 
acclimation  for  upper  Columbia  River 
fall  Chinook  salmon  are  believed  to  have 
reduced  straying  (fnpacts  on  listed  fall 
Chinook  populatidhs.  Commercial  and 
recreational  harvest  regulations  have 


been  implementec 


minimizing  the  iit  pacts  of  fiiese  actions 
on  Snake  River  cli  nook.  A  single 


which  appear  to  be 


scientific  advisory  body  (Independent 
Scientific  Group)  has  been  established 
to  address  Columbia  River  Basin 
scientific  issues.  A  result  of  this  board's 
formation  should  be  to  streamline  the 
management  and  decision-making 
process  with  respect  to  Snake  River 
salmon  issues.  Furthermore, 
implementation  of  the  proposed  Snake 
River  Sahnon  Recovery  Plan  has  begun; 
finalization  of  this  dociunent  in  1997 
will  provide  a  clear  direction  for  the 
region  in  achieving  recovery  of  its 
Pacific  salmon  stocks. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Drought  conditions  have  contributed 
to  the  decline  of  Snake  River  chinook 
salmon;  however,  these  conditions  have 
subsided  in  recent  years.  In  the 
Northwest,  annual  mean  streamflows  for 
the  1977  water  year  (October  to 
September)  were  the  lowest  recorded  for 
many  streams  since  the  late  nineteenth 
century  (Columbia  River  Water 
Management  Group  (CRWMG),  1978). 
Precipitation  levels  in  the  Snake  River 
Basin  above  Ice  Harbor  Dam  also  were 
below  the  25-year  average  (1961-1985) 
in  the  1979. 1981, 1985, 1987, 1988.  and 
1990  water  years.  The  1990  water  year 
became  a  fourth  consecutive  year  of 
drought  condition  (CRWMG,  1991). 
Drought  conditions  persisted  in  the 
Columbia  River  basin  during  the  period 
of  1990  to  1994.  However,  changes  in 
weather  patterns  in  1995, 1996,  and 
1997  have  resulted  in  above  average 
rainfall  for  Snake  and  Columbia  River 
basins. 

Long-term  trends  in  marine 
productivity  associated  with 
atmospheric  conditions  in  the  North 
Pacific  Ocean  may  have  a  major 
influence  on  salmon  production. 
Unusually  warm  ocean  surface 
temperatures  and  associated  changes  in 
coastal  currents  and  upwelling,  known 
as  El  Nino  conditions,  result  in 
ecosystem  alterations  such  as  reductions 
in  primary  and  secondary  productivity 
and  changes  in  prey  and  predator 
species  distributions.  The  degree  to 
which  adverse  ocean  conditions  can 
influence  Snake  River  chinook  salmon 
production  is  not  known;  however, 
juvenile  salmon  adapting  to  the 
nearshore  ocean  environment  are 
probably  particularly  vulnerable. 

Artificial  propagation  has,  in  some 
cases,  impacted  listed  Snake  River 
spring/summer  chinook  salmon. 
Potential  problems  associated  with 
hatchery  programs  include  genetic 
impacts  on  indigenous  wild  populations 
ft-om  stock  transfers,  reduced  natural 
production  due  to  collection  of  wild 
adults  for  hatchery  brood  stocks. 


competition  with  wild  salmon, 
predation  of  wild  salmon  by  hatchery 
sahnon,  and  disease  transmission. 

Changes  have  been  made  in  many 
chinook  salmon  hatchery  programs 
which  should  decrease  the  impacts 
associated  with  artificial  propagation. 
For  example,  measures  have  been  taken 
to  reduce  straying  of  Umatilla  River  fall 
chinook  hatchery  stock  into  the  Snake 
River.  These  measures  include 
increasing  river  flows,  marking  all 
hatchery-raised  fish,  and  acclimating 
stocks  in  the  Umatilla  River  prior  to 
their  release.  NMFS  continues  to 
monitor,  evaluate,  and  refine  changes 
that  have  been  made  to  chinook  salmon 
hatchery  programs.  This  process  should 
help  ensure  that  hatchery  programs  do 
not  impede  recovery  of  these  stocks. 

Finding  and  Withdrawal 

At  the  time  the  reclassification 
proposal  was  made.  Snake  River  spring/ 
summer  chinook  salmon  and  Snake 
River  fall  chinook  salmon  appeared  to 
be  near  critically  low  abundance  levels. 
However,  since  that  time,  the 
abundance  of  both  stocks  has  increased. 
These  increases,  combined  with  the 
effects  of  improved  management, 
indicate  that  the  risks  facing  these 
species  are  now  lower  than  they  were  at 
the  time  of  the  reclassification  proposal. 
Based  on  this  information,  NMFS 
concludes  that  reclassification  of  Snake 
River  spring/summer  and  fall  chinook 
salmon  from  threatened  to  endangered 
is  not  warranted  at  this  time.  Therefore, 
NMFS  withdraws  the  proposed  rule  to 
reclassify  Snake  River  spring/summer 
and  fall  chinook  salmon  as  endangered 
imder  the  ESA.  NMFS  will  continue  to 
closely  monitor  the  status  of  these 
species  as  well  as  evaluate  the 
effectiveness  of  existing  and  future 
protective  and  conservation  measures  to 
determine  whether  a  change  in  the 
status  of  either  species  is  warranted  in 
the  future. 

Refierences 

A  complete  list  of  all  references  cited 
is  available  upon  request  (see 
ADDRESSES). 

Authority:  16  U.S.C.  1531  etseq. 
Dated:  )anuary  5, 1998. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-622  Filed  1-9-98;  8:45  am] 
BiLUNG  CODE  ^s^<^^^^-p 
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DEPARTMENT  OF  COMMERCE 

50  CFR  Part  300 

[Docket  No.  971223311-7311-01;  I.D. 
120997B] 

RIN  0648-AK18 

Fisheries  in  tt)e  Exclusive  Economic 
Zone  Off  Alaslca;  Pacific  Halibut 
Fisheries;  Remove  Regulatory  Areas 
4A  and  4B  From  the  Catch  Sharing 
Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule  and  amendment 
to  the  catch  sharing  plan;  request  for 
comments. 

SIHNMARY:  This  proposed  action  would 
amend  the  halibut  catch  sharing  plan 
(CSP)  by  removing  Halibut  Regulatory 
Areas  4A  and  4B,  leaving  the 
specification  of  catch  limits  for  Pacific 
halibut  in  these  areas  to  the 
International  Pacific  Halibut 
Commission  (IPHC).  and  making  a 
corresponding  change  to  the 
implementing  regulations.  This  action  is 
necessary  to  ^cilitate  new  stock 
assessment  methods  developed  by  the 
IPHC  to  determine  catch  limits  for  the 
Pacific  halibut  resource  in  Regulatory 
Area  4.  This  action  is  intended  to 
further  the  goals  and  objectives  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to  the 
Pacific  halibut  fishery,  consistent  with 
the  regulations  and  resource 
management  objectives  of  the  IPHC. 
DATES:  Comments  on  the  proposed 
amendment  to  the  CSP  and  the 
proposed  change  to  the  implementing 
regulations  must  be  received  by 
February  11,  1998. 

ADDRESSES:  Comments  must  be  sent  to 
the  Assistant  Regional  Administrator  for 
the  Sustainable  Fisheries  Division, 
Alaska  Region.  NMFS,  Room  453,  709 
West  8th  Street.  Juneau.  AK  99«01,  or 
P.O.  Box  21668,  Juneau,  AK  99802. 
Attention:  Lori }.  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale,  907-58&-7228. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Secretary  of  Commerce 
(Secretary)  is  responsible  for         ^— 
implementing  the  Convention  between 
the  United  States  of  America  and  ' 
Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bering  Sea,  as  provided  by 
the  Northern  Pacific  Halibut  Act  of  1982 


(Halibut  Act),  at  16  U.S.C.  773c.  Section 
773c(c)  authorizes  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographical  area  concerned  to 
develop  regulations  governing  the 
allocation  of  Pacific  halibut  among  U.S. 
fishermen.  Such  regulations  may  be  in 
addition  to,  but  must  not  conflict  with, 
regulations  developed  by  the  IPHC  and 
must  be  approved  by  the  Secretary 
before  being  implemented.  Accordingly, 
the  Council  developed  a  halibut  fishery 
management  regime  that  established  for 
EPHC  Areas  2C  through  4E  an  Individual 
Fishing  Quota  (IFQ)  limited  access 
system  and,  for  IPHC  Areas  4B  through 
4E,  a  Community  Development  Quota 
(CDQ)  program  for  certain  western 
Alaska  communities.  The  IFQ  and  CDQ 
programs  were  designed  to  allocate 
specific  harvesting  privileges  among 
U.S.  fishermen  to  resolve  conservation 
and  management  problems  that  stem 
fi-om  "open  access"  management  and  to 
promote  the  development  of  the  seafood 
industry  in  western  Alaska.  Both 
programs  were  approved  by  the 
Secretary  on  January  29.  1993.  and  were 
initially  implemented  by  rules 
published  in  the  Federal  Register  on 
November  9,  1993  (58  FR  59375). 
Fishing  for  halibut  under  the  IFQ  and 
CDQ  programs  began  on  March  15, 
1995. 

The  CSP  was  approved  by  the 
Secretary  and  published  in  the  Federal 
Register  on  March  20,  1996  (61  FR 
11337).  The  CSP  apportions  the  catch 
limit  specified  by  the  IPHC  for 
Regulatory  Area  4  among  Areas  4A,  48, 
4C,  4D,  and  4E,  in  accordance  with  the 
Halibut  Act.  In  February  1995,  the  IPHC 
informed  the  Council  that  no  basis 
existed  other  than  allocation  based  on 
historical  commercial  harvests  for 
distribution  of  catch  limits  among 
regulatory  areas  4C,  4D,  and  4E.  Given 
indications  of  separate  halibut 
populations  in  Areas  4A  and  4B,  IPHC 
staff  recommended  moving  toward  a 
biomass-based  method  of  setting  catch 
limits  for  these  two  areas,  while  as  yet 
no  biological  or  conservation  basis 
exists  for  setting  separate  catch  limits 
for  Areas  4C,  4D,  and  4E.  At  that  time, 
the  IPHC  staff  indicated  that  it  was  still 
reviewing  its  methods  of  calculating 
biomass  for  Areas  4A  and  4B  and  that 
they  were  1-  to  2  years  away  from 
making  final  recommendations  to  the 
IPHC  on  a  biomass-based  methodology 
for  Area  4.  The  IPHC  staff  acknowledged 
no  evidence  of  harm  to  the  Area  4 
halibut  resource  due  to  the  traditional 
method  of  apportioning  the  catch  limit 
among  areas.  In  order  to  achieve  the 
socio-economic  objectives  of  the  IFQ 
and  CDQ  programs,  the  historical 


apportionment  of  catch  limits  among 
areas  must  be  considered,  and  the 
Halibut  Act  authorizes  the  development 
of  regulations  that  have  allocation  of 
harvesting  privileges  as  a  primary 
objective.  Therefore,  the  Council 
initiated  an  analysis  of  a  CSP  as  an 
interim  method  for  setting  catch  limits 
for  Areas  4A-4E.  In  December  1995,  the 
Council  approved  the  Area  4  CSP  while 
the  IPHC  staff  refined  its  biomass-based 
methodology  for  determining  catch 
limits  in  Area  4.  NMFS  implemented 
the  CSP  beginning  in  March  1996  (61  FR 
11337,  March  3, 1996). 

The  Proposed  Revision  of  the  CSP 

Halibot  Areas  4A  and  4B  would  be 
removed  firom  the  CSP.  The  revised  CSP 
would  thus  constitute  a  framework 
applied  to  the  aimual  combined  Areas 
4C,  4D,  and  4E  catch  limit  established 
by  the  DPHC.  The  purpose  of  the  revised 
CSP  would  be  to  provide  for  the 
apportionment  of  Area  4C,  4D,  and  4E 
catch  limits  apart  from  Areas  4A  and  4B 
as  necessary  to  carry  out  the  objectives 
of  the  IFQ  and  CDQ  programs,  which 
allocate  halibut  among  U.S.  fishermen. 
The  IPHC,  consistent  with  its  authority 
and  responsibilities,  would  implement 
the  measures  specified  in  thisCSP  at  its 
next  annual  meeting  in  January  1998. 
This  revised  CSP  would  continue  in 
effect  until  amended  by  the  Council  or 
superseded  by  action  of  the  IPHC. 

Areas  4C,  4D,  and  4E:  For  purposes  of 
this  revised  CSP,  definitions  of  these 
areas  are  republished  as  follows: 

Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  north 
of  the  closed  area,  as  defined  in  62  FR 
12759  (March  18. 1997),  that  are  east  of 
171''00'00"  N.  lat.,  and  west  of 
168''00'00"  W.  long. 
-  Area  4D  includes  all  waters  in  the 
Bering~Sea  north  of  Areas  4A  and  4B, 
north  and  west  of  Area  4C,  and  west  of 
168''00'00"  W.  long. 

Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area,  defined  in  62  FR  12759  (March  18, 
1997),  east  of  168°00'00"  W.  long  and 
south  of  65''34'00"  N.  lat. 

Catch  limit  apportionments:  The 
catch  limits  for  Areas  4C,  4D.  and  4E 
would  be  allocated  as  the  percentages  of 
the  combined  Area  4C-E  catch  limit 
specified  annually  by  the  IPHC,  as 
follows: 

Area  4C,  46.42  percent 
Area  4D,  46.42  percent 
Area  4E,  7;14  percent 
Removal  of  Areas  4A  and  4B  from  the 
CSP  would  have  a  secondary  effect  on 
the  additional  80,000  lb  (36.3  mt) 
allocation  to  Area  4E  CDQ  fishermen. 
The  CSP  currently  provides  that  the 


UMI 
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amount  of  the  Area  4  catch  hmit  greater 
than  5.920.000  lb  (2.685.3  mt)  but  less 
than  or  equal  to  6.000.000  lb  (2.721.6 
mt)  be  allocatejj  to  Area  4E.  With  the 
proposed  remdval  of  Areas  4A  and  4B 
from  the  CSP.  the  amount  of  the 
combined  area  4C-E  greater  than 
1.657,600  lb  (7B2  mt.  based  on  28 
percent  of  the  t<)tal  1995  Area  4  catch 
limit)  and  less  than  1.737,600  lb  (788.2 


4C 
4D 

4E. 


Totals 


mt)  would  be  assigned  to  Area  4E.  The 
amount  of  the  combined  area  4C-E 
catch  limit  greater  than  1 ,737,600  lb 
(788.2  mt)  would  be  distributed  among 
areas  4C,  4D.  and  4E  according  to  the 
revised  CSP  apportionment  schedule. 
Example:  If  the  IPHC  specifled  the 
Area  4  catch  limit  to  be  5.920.000  lb 
(2.685.3  mt).  31.1  percent  or  1,859.780 
lb  (843.6  mt)  of  this  total  would  be 


apportioned  to  me  combined  area  4C- 
4E.  Of  that  combined  area  4C-4E  catch 
Umit.  1.657.600  lb  (752  mt)  plus  122.180 
lb  (55.4  mt.  the  remaining  amount  over 
1,737.600  lb  (788.2  mt))  would  be 
distributed  among  Areas  4C.  4D.  and  4E 
according  to  the  revised  CSP 
apportionment  schedule,  and  80,000  lb 
(36.2  mt)  added  to  the  Area  4E 
apportionment,  as  follows: 


Area 


Lb 


Mt 


.4642x1,779.780 

.4642x1,779.780 , 

.0714x1,779.780+80.000 

•9990 


826.174 
826.174 
207.076 


374.8 

374.8 

93.9 


1.859.324 


843.4 


Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Begulation  of  the 
Department  of  Qommerce  certified  to 
the  Chief  Coun^l  for  Advocacy  of  the 
Small  BusinessI  Administration  that  this 
proposed  revision  to  the  CSP  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows:  I 

The  1996  CSP  s*t  aside  the  first  80.000  lb 
(36.3  mt)  of  the  total  Area  4  catch  Hmit 
greater  than  5.920X)OO  lb  (2.68S.3  mt).  and  so 
distributed  the  impact  of  removing  those 
pounds  from  the  Area  4  catch  limit  among 
the  720 IFX}  and  1$9  CDQ  fishermen  in  Areas 
4A-4D.  The  revised  CSP  would  set  aside  the 
first  80,000  lb  (saS  rat)  of  the  combined  Area 
4C-4E  catch  hmit  ovct  1,657.600  lb  (752  mt). 
The  analysis  prepared  by  the  Council  fin-  this 
proposed  revision  of  the  CSP  indicates  that 
the  impact  of  the  removal  of  that  80,000  lb 
(36.3  mt)  would,  utider  the  revised  CSP.  be 
brane  by  the  146  j^Q  and  1 19  CDQ  fishermen 
in  the  remaining  qSP  Areas  4C  and  4D.  All 
of  these  entities  ^  considered  small  entities, 
and  all  would  be  affected  by  this  action. 
Thus,  this  action  would  affect  a  substantial 
number  of  small  enUties.  However,  the 
analysis  indicates;  (hat  the  potentially 
foregone  amountsi  of  halibut  from  fishermen 
in  Areas  4C  and  4D  would  amount  to  less 
than  5  percent  of  the  annual  gross  revenues 
for  fishermen  in  these  areas.  The  proposed 
revision  of  the  CSt^  would  not  increase 
compliance  costs  nr  any  IFQ  or  CDQ 
fishermen. 

Therefore,  an  initial  regulatory 
flexibility  analysts  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be.  not  signiBcant  for 
purposes  of  E.Oi  il2866. 

List  of  Subjects  b  50  CFR  Part  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 


Dated:  January  S',  1998. 

Kolland  A.  SchmittBn. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Serrice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300  is  proposed 
to  be  amended  as  follows: 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq. 

2.  In  §  300.63.  paragraph  (b)  is  revised 
to  read  as  follows: 


S  300.63    Catch  sharing 
domestic  managenwnt 


piensand 


(b)  The  catch  sharing  plan  for  area  4 
allocates  the  annual  TAC  among  Areas 
4C,  4D,  and  4E.  and  will  be 
implemented  by  the  Commission  in 
aimual  management  measures 
published  pursuant  to  §  300.62. 

IFR  Doc.  98-621  Filed  1-9-98: 8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Almoapheric 
Administration 

50  CFR  Part  822 

Poetot  No.  971128281-7281-01;  1.0. 
102107D] 

mN064e-AQ27 

Rsheriaa  of  ttte  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  8 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Proposed  rule;  request  for    - 
comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  proposed 
rule  would  limit  access  to  the 
commercial  snapper-grouper  fishery; 
allow  the  retention  of  snapper-grouper 
in  excess  of  the  bag  Umits  on  a 
permitted  vessel  that  has  a  single  bait 
net  or  cast  nets  on  board;  and,  subject 
to  specific  conditions,  exempt  snapper- 
grouper  lawfully  harvested  in  Bahamian 
waters  from  the  requirement  that  they 
be  maintained  on  board  a  vessel  in  the 
exclusive  economic  zone  (EEZ)  of  the 
South  Atlantic  with  head  and  fins 
intact.  In  addition.  Amendment  8  would 
redefine  "optimum  yield," 
"overfished,"  and  "overfishing"  for 
snapper-grouper  and  establish  a 
"threshold  level"  for  snapper-grouper, 
i.e.,  the  level  of  spawning  potential  ratio 
at  which  the  South  Atlantic  Fishery 
Management  Council  (Council)  will  take 
appropriate  action  including,  but  not 
limited  to,  eliminating  directed  fishing 
mortality  and  evaluating  measures  to 
eliminate  any  bycatch  mortality.  The 
intended  effects  of  this  rule  are  to 
conserve  and  manage  the  snapper- 
grouper  resources  off  the  southern 
Atlantic  states. 

DATES:  Written  comments  must  be 
received  on  or  before  February  26, 1998. 
ADDRESSES:  Comments  on  the  proposed 
rule  or  on  the  initial  regulatory 
flexibility  analysis  (IRFA)  must  be  sent 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
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St.  Petersburg,  FL  33702.  and  to  the 
Office  of  Information  and  Regulatory 
Afhirs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Requests  for  copies  of  Amendment  8, 
which  includes  a  final  supplemental 
environmental  impact  statement,  a 
regulatory  impact  review,  an  IRFA,  and 
a  social  impact  assessment,  should  be 
sent  to  the  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
^699;  phone:  803-571-4366;  fax:  803- 
769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 
snapper-grouper  fishery  off  the  southern 
Atlantic  states  is  managed  imder  the 
FMP.  The  FMP  was  prepared  by  the 
Coimcil  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

Limited  Access 

The  purposes  of  the  proposed  limited 
access  program  for  the  commercial 
snapper-grouper  fishery  are  to  promote 
stability  in  the  fishery,  facilitate  long- 
term  planning  for  the  prosecution  and 
management  of  the  fishery,  promote 
orderly  utilization  of  the  resource, 
decrease  the  incentive  for 
overcapitalization,  prevent  continual 
dissipation  of  returns  from  fishing 
caused  by  open  access  to  the  fishery, 
prevent  increases  in  fishing  effort  and 
habitat  damage  that  would  result  fit>m 
open  access  to  the  fishery,  and  provide 
a  more  flexible  management  system.  To 
achieve  these  objectives,  the  Council 
proposes  to  limit  participation  in  the 
commercial  fishery  to  owners  who  had 
vessels  with  commercial  vessel  permits 
for  snapper-grouper  at  any  time  from 
February  11, 1996,  through  February  11, 
1997,  and  had  at  least  one  landing  of 
snapper-grouper  from  January  1, 1993, 
through  August  20, 1996. 

Specifically,  an  owner  of  a  vessel  that 
had  landings  of  snapper-grouper  from 
the  South  Atlantic  of  at  least  1.000  lb 
(453.6  kg),  whole  weight,  during  any 
one  of  the  years  1993, 1994,  or  1995,  or 
in  1996  through  August  20,  would 
receive  a  transferable  commercial 
permit.  An  owner  of  a  vessel  that  did 
not  have  landings  of  at  least  1,000  lb 
diuing  any  one  of  these  years  but  had 
at  least  one  landing  of  snapper-grouper 
from  the  South  Atlantic  bom  January  1, 
1993,  through  August  20, 1996,  would 
receive  a  trip-limited  commercial 
permit.  A  vessel  with  a  trip-limited 


'  permit  would  be  limited  on  any  trip  to 
225  lb  (102.1  kg)  of  snapper-grouper. 

The  Council  chose  these  limited 
access  measures  to  minimize  exclusion 
of  present  participants  fitjm  the  fishery. 
These  measures  would  not  result  in 
reduced  fishing  mortality  in  the  short 
term,  but  would  minimize  the 
possibility  of  increasing  fishing  pressure 
in  the  long  term. 

Historical  Landings 

Eligibility  for  limited  access  permits 
based  on  landings  of  snapper-grouper 
from  the  South  Atlantic  would  be 
determined  fit>m  fishing  vessel  logbooks 
received  by  NMFS  on  or  before  August 
20. 1996.  The  Council  chose  August  20, 
1996,  because  that  was  the  date  when 
the  Council  decided  to  base  eligibility 
on  such  landings.  The  Council  was 
concerned  that  allowing  consideration 
of  landings  bom  logbooks  received  after 
that  date  would  provide  an  incentive  for 
vessel  owners  to  submit  fraudulent 
logbooks  that  showed  landings  meeting 
the  criteria.  State  trip  ticket  data  may  be 
considered  in  support  of  landings 
claims  provided  that  such  information 
was  received  by  the  state  on  or  before 
September  20, 1996.  Only  landings  that 
were  recorded  during  the  period  when 
the  vessel  had  a  valid  Federal  permit 
and  only  landings  that  were  harvested, 
landed,  and  sold  in  compliance  with  all 
state  and  Federal  regulations  would  be 
used  to  determine  eligibility  for 
commercial  snapper-grouper  limited 
access  permits. 

If  a  vessel  with  documented  landings 
of  snapper-grouper  during  the 
qualifying  period  changed  ownership, 
the  owner  at  the  time  of  the  landings 
would  retain  credit  for  such  landings  for 
the  purpose  of  determining  eligibility 
for  a  limited  access  permit,  imless  the 
sale  of  the  vessel  included  a  written 
agreement  that  credit  for  such  landings 
transfers  to  the  new  owner.  If  a  snapper- 
grouper  catch  history  is  transferred 
under  such  an  agreement,  the  entire 
snapper-grouper  landings  history  would 
be  transferred — partial  transfers  would 
not  be  recognized. 

Permit  Application/Issuance/ 
Reconsideration 

Proposed  §  622.18(d)  would  set  forth 
the  procedures  for  ptermit  application, 
issuance,  and  reconsideration.     . 
Applications  for  permits  would  have  to 
be  made  within  90  days  after 
publication  of  the  final  rule.  Permits 
would  be  initially  issued  to  qualifying 
vessel  owners.  Effective  150  days  after 
publication  of  the  final  rule,  the  only 
commercial  vessel  permits  that  would 
be  valid  for  the  commercial  snapper- 
grouper  fishery  would  be  those  issued 


under  Amendment  8's  limited  access 
criteria. 

An  AppUcation  Oversight  Board 
(Board)  would  be  established  to  assist 
the  Regional  Administrator.  Southeast 
Region,  NMFS  (Regional  Administrator), 
in  resolving  disputes  over  eligibility  for 
limited  access  permits.  The  Board 
would  be  made  up  of  the  state  directors 
(or  their  designees)  from  each  state  in 
the  Council's  area  of  jurisdiction.  If  an 
applicant  requests  the  Regional 
Administrator  to  reconsider  a 
determination  of  initial  permit 
eligibility,  the  Regional  Administrator 
will  forward  the  application  and  related 
materials  to  the  Board  for  its 
consideration.  The  Board  would 
consider  whether  the  eligibility  criteria 
for  a  limited  access  permit  were  applied 
to  an  applicant  in  a  proper  manner.  The 
Board  could  not  consider  "hardship" 
applications  in  which  vessel  owners 
seek  issuance  of  a  permit  based  on 
personal,  economic,  social,  or  other 
considerations,  other  than  the  eligibility 
criteria.  Each  member  would  provide 
his/her  individual  recommendation  on 
each  application  for  reconsideration  to 
the  Regional  Administrator  for  final 
administrative  decision. 

Transfer  of  Permits 

Upon  request,  NMFS  may  transfer  a 
transferable  permit  on  a  one-for-one 
basis  to  a  replacement  vessel,  including 
a  new  vessel,  or  upon  a  change  of 
ownership  of  a  permitted  vessel  to  an 
immediate  family  member.  In  other 
words,  one  commercial  snapper-grouper 
permit  issued  according  to  the  limited 
access  criteria  may  be  surrendered  to 
the  Regional  Administrator  in  exchange 
for  one  limited  access  permit  issued  to 
the  same  owner  or  an  immediate  family 
member  of  the  owner.  In  addition,  if  an 
individual  has  a  written  contract 
entered  into  and  dated  not  later  than 
August  20, 1996,  that  provides  fat  a 
permit  transfer  with  the  purchase  of  a 
vessel  that  qualifies  for  a  transferable 
permit,  NMFS  will  transfer  the  permit  to 
that  individual  on  a  cme-for-one  basis. 
In  this  case,  the  entire  catch  history  of 
a  vessel  being  purchased  would  be 
transferred — partial  transfers  of  the 
catch  history  would  not  be  recognized. 
An  individual  intending  to  quaUfy 
under  the  written  contract  provision 
would  be  required  to  provide  a  copy  of 
the  contract  to  the  Regional 
Administrator  not  later  than  150  days 
after  the  final  rule  is  published. 

NMFS  will  transfer  a  transferable 
permit  under  circumstances  other  than 
those  described  above  if  a  vessel  owner 
surrenders  two  existing  snapper-grouper 
transferable  permits  to  the  R^onal 
Administrator  in  exchange  for  one  new 
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permit.  The  entite  catch  histories  of  the 
vessels  whose  permits  are  exchanged  for 
the  one  new  permit  would  be 
transferred  to  the  owner  of  the  vessel 
receiving  the  neW  permit. 

The  Council  intends  that  the  two-for- 
one  permit  transfer  requirement  would 
apply  until  the  pptimum  number  of 
vessels  in  the  fishery  is  reached. 
Amendment  8  states  the  Council's 
intent  to  amend!  the  FMP  to  eliminate 
the  two-for-one  jj^ermit  transfer 
requirement  onc^  data  become  available 
to  determine  this  optimum  number  and 
that  number  is  re^ached. 

By  applicatio^j  from  an  owner  of  a 
vessel  with  a  trip-limited  permit,  the 
Regional  Administrator  may  transfer  the 
permit  to  a  replacement  vessel,   ; 
provided  the  replacement  vessel  is 
equal  to  or  less  tl^an  the  size  (length  and 
gross  tonnage)  dflthe  replaced  vessel.  A 
replacement  ves|^l  could  be  a  new 
vessel  or  a  vessejl  replacing  a  lost  or 
damaged  vessel.] 

As  is  the  case  if  or  all  commercial 
vessel  permits  iiiiued  by  the  Regional 
Administrator,  q  snapper-grouper 
limited  access  permit  would  be  valid 
only  for  the  vessel  and  owner  named  on 
the  permit.  Accbrfdingly,  a  person 
desiring  a  changj^  in  either  the  vessel  or 
the  owner  of  a  liktiited  access  permit 
would  have  to  si^bmit  an  application  for 
transfer  to  the  Rei(ional  Administrator, 
ge  an  administrative 
ist  of  processing  such 
insfer. 
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Permit  Renewal 


NMFS  will  not  Ireissue  a  limited 
access  permit  if  the  permit  is  revoked  or 
if  an  applicationifor  renewal  is  not 
received  by  the  ijl^gional  Administrator 
within  60  days  otfjdie  permit's 
expiration  date,  lihe  current  earned 
income  or  gross  sales  requirement  for  a 
commercial  vessM  permit  for  snapper- 
grouper  vyould  not  apply  for  issuance  of 
a  limited  access  permit. 

Use  of  Nets  fori 


BJijit 


Amendment  8  proposes  to  allow  the 
use  of  cast  and  b^  t  nets  on  board 
permitted  vessell  The  possession  of 
bait  nets  would  hi  limited  to  one  per 
vessel.  The  bait  net  could  be  up  to  50 
ft  (15.2  m)  long  by  10  ft  (3.1  m)  high 
with  a  stretched  ttesh  size  of  not  more 
than  1.5  inches  (ii8  cm).  Currently,  the 
possession  of  net$j  on  board  severely 
limits  the  authoriaed  possession  of 
snapper-grouper.  This  proposal  would 
allow  fishermen  <)h  permitted  vessels  to 
use  nets  to  catch  |:iait  while  fishing  for 
South  Atlantic  snapper-grouper  on  the 
same  trip. 


SnappeT'groupn-  From  Bahamian 
Waters 

Amendment  8  proposes  to  exempt 
snapper-grouper  caught  in  Bahamian 
waters  in  accordance  with  Bahamian 
law  from  the  requirement  that  they  be 
maintained  with  head  and  fins  intact  on 
board  a  vessel  in  the  South  Atlantic 
EEZ.  This  exemption  would  apply 
provided  the  vessel  is  in  transit  from  the 
Bahamas  and  valid  Bahamian  fishing 
and  cruising  permits  are  on  board. 
Vessels  in  transit  from  the  Bahamas 
would  not  be  allowed  to  fish  in  the 
South  Atlantic  EEZ.  This  proposal 
would  allow  fishermen  legally  fishing  in 
Bahamian  waters  to  return  to  ports  in 
the  southern  Atlantic  states  with  filleted 
fish  or  fish  that  othervkise  do  not  have 
head  and  fins  intact. 

Optimum  Yield.  Overfished, 
Overfishing,  and  Threshold  Level 

Amendment  8  proposes  to  define 
optimum  yield  (OY)  for  snapper-grouper 
species  as  the  yield  from  a  stock  with  a 
40-percent  spawning  potential  ratio 
(SPR).  The  present  definition  of  OY  is 
any  harvest  level  for  a  species  which 
maintains,  or  is  expected  to  maintain, 
over  time,  a  survival  rate  of  biomass  into 
the  stock  of  spawning  age  fish  that  will 
achieve  at  least  a  level  of  30-percent 
spawning  stock  biomass  per  recruit 
(SSBR)  relative  to  the  SSBR  that  would 
occur  with  no  fishing.  The  proposed 
definition  of  OY  is  more  conservative 
than  the  current  OY  (i.e.,  it  would 
provide  more  biological  protection  to 
the  resource).  The  Council  is  changing 
from  SSBR  to  SPR  as  a  basis  for 
specifying  OY  because  SPR  is 
technically  a  more  correct  reference  to 
the  spawning  population  and  is  used  in 
the  most  recent  stock  assessment.  SPR 
represents  the  number  of  spawning 
females  of  a  species  when  it  is  being 
fished  divided  by  the  number  of 
spawning  females  of  the  species  when  it 
is  not  being  fished  (i.e.,  when  only 
natural  mortality  occurs). 

Amendment  8  would  define  a 
snapper-grouper  species  as  being 
overfished  when  the  SPR  is  below  20 
percent.  Presently,  a  snapper-grouper 
species  is  considered  overfished  when 
the  spawning  stock  is  below  the  level  of 
30  percent  of  that  which  would  occur  in 
the  absence  of  fishing  (i.e.,  when  the 
SPR  is  below  30  percent).  Also, 
Amendment  8  would  define  overfishing 
for  a  stock  that  is  not  overfished  as  a 
fishing  mortality  rate  that  exceeds  the 
fishing  mortality  rate  that  would 
produce  an  SPR  of  20  percent. 

The  proposed  changes  to  the 
definitions  of  overfishing  and 
overfished  stocks  may  not  be  in 


compliance  with  national  standards  1 
(prevent  overfishing)  and  2  (use  the  best 
scientific  information  available)  of  the 
Magnuson-Stevens  Act.  The  Magnuson- 
Stevens  Act  requires  the  specification  of 
a  time  period  for  ending  overfishing  and 
rebuilding  the  fishery  that  is  as  short  as 
possible  and  does  not  exceed  ten  years, 
unless  limited  exceptions  apply.  The 
Magnuson-Stevens  Act  defines 
overfishing  as  the  rate  of  fishing  that 
jeopardizes  the  capacity  of  a  fishery  to 
produce  MSY  on  a  continuing  basis. 
Although  information  defining  the  stock 
size  that  would  produce  MSY  for 
snapper-grouper  species  is  not  yet 
available,  the  best  scientific  information 
available  indicates  that  an  acceptal^e 
substitute  for  the  MSY  fishing  mortality 
rate  is  a  fishing  mortality  rate  that 
results  in  an  SPR  of  30-40  percent.  It 
appears  that  changing  the  definitions  of 
overfishing  and  overfished  stocks  from 
30-percent  SPR  to  20-percent  SPR 
would  allow  a  fishing  mortality  rate  that 
is  too  high  to  produce  MSY.  Therefore, 
the  new  definitions  may  not  prevent 
overfishing  or  enable  overfished  stocks 
to  be  rebuilt  to  target  levels. 

This  amendment  would  also  establish 
a  "threshold  level"  criterion  of  10- 
percent  SPR  that  would  trigger 
management  action  by  the  Council.  If 
the  SPR  falls  below  the  10-percent 
threshold  level,  the  Council  would  take 
appropriate  action  to  prevent  further 
population  decline,  including  but  not 
limited  to,  eliminating  fishing  mortality 
due  to  directed  fishing  and  evaluating 
measures  to  eliminate  any  bycatch 
mortality.  The  NMFS  proposed  National 
Standard  Guidelines  for  the  Magnuson- 
Stevens  Act  (62  FR  41907.  August  4, 
1997)  state  that  the  minimum  stock  size 
threshold  should  be  set  at  the  greater  of 
either  one-half  the  MSY  stock  size  or  the 
minimum  stock  size  at  which  rebuilding 
to  the  MSY  level  would  be  expected  to 
occur  within  10  years  if  the  stock  were 
exploited  at  the  specified  maximum 
fishing  mortahty  threshold.  Given  that 
the  best  scientific  information  available 
indicates  a  target  SPR  for  species  in  the 
snapper-grouper  management  unit 
between  30  and  40  percent,  the  10- 
percent  threshold  level  appears  to  be  too 
low  to  prevent  overfishing  and  rebuild 
stocks  within  the  appropriate  time 
frame.  As  a  result,  it  may  not  comply 
with  national  standards  1  and  2. 

According  to  Amendment  8,  when 
there  is  insufficient  information 
available  to  determine  if  a  species  is 
overfished,  overfishing  would  be 
defined  as  a  fishing  mortality  rate  in 
excess  of  the  fishing  mortality  rate 
corresponding  to  a  default  SPR  of  30 
percent.  If  overfishing  is  occurring,  a 
program  to  reduce  fishing  mortality 
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rates  to  at  least  the  level  corresponding 
to  management  target  levels  would  be 
implemented. 

The  time  frame  in  the  FMP  for 
recovery  of  overfished  stocks  would 
remain  unchanged.  For  shorter  lived, 
faster  growing  species  (e.g.,  snapper, 
excluding  red  snapper;  greater 
amberjack;  black  sea  bass;  and  red 
porgy),  the  time  frame  is  not  to  exceed 
10  years.  For  longer  lived,  slower 
growing  species  (e.g.,  red  snapper  and 
groupers),  the  time  frame  is  not  to 
exceed  15  years. 

Availability  of  Amendment  8 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  8,  the 
availability  of  which  was  announced  in 
the  Federal  Register  (62  FR  58703, 
October  30, 1997).  Written  comments  on 
Amendment  8  must  have  been  received 
by  December  29, 1997.  All  comments 
received  on  Amendment  8  or  on  this 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Changes  Proposed  by  NMFS 

For  clarity,  WfFS  proposes  to  add  to 
§  622.39(a)  a  reference  to  the  bag  and 
other  limits  of  South  Atlantic  snapper- 
grouper  that  apply  to  persons  aboard 
permitted  vessels  that  have  on  board 
longlines  in  the  longline  closed  areas. 

For  standardization  and 
enforceability,  NMFS  proposes  to 
specify  at  §  622.44  that  all  weights 
applicable  to  commercial  trip  limits  are 
round  or  eviscerated  weights.  Currently, 
trip  limits  are  monitored  by  the  landed 
weight,  whether  whole,  eviscerated,  or 
mixed.  Under  this  procedure,  a  person 
monitoring  a  trip  does  not  have  to  sort 
fish  between  whole  and  eviscerated, 
weigh  each  group,  and  apply  conversion 
factors  to  the  eviscerated  fish  to 
determine  equivalent  whole  weights. 
Accordingly,  this  standardization  of  the 
regulatory  language  does  not  constitute 
a  change  in  practices  in  the  fisheries. 

Qassification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  8  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  8. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 


entities.  Based  on  the  IRFA,  NMFS 
agrees  with  the  Council's  conclusioa 
that  Amendment  8,  if  approved  and 
implemented  through  final  regulations, 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  summary  of  the  IRFA's 
assessment  of  the  significant  impacts  on 
small  entities  follows. 

Amendment  8  would  affect  most  of 
the  roughly  2,500  commercial  vessels 
that  currently  hold  valid  commercial 
snapper-grouper  permits,  because  the 
vast  majority  of  such  vessels  operate  in 
the  EEZ  for  at  least  part  of  the  year.  All 
of  the  vessels  that  would  be  affected  by 
Amendment  8  are  considered  small 
business  entities  for  the  purposes  of  the 
Regulatory  Flexibility  Act,  because  their 
individual  annual  gross  revenues  are 
less  than  $3  million.  The  vessels  that 
would  be  affected  by  Amendment  8 
generate  annual  gross  revenues  ranging 
from  $53,000  (vessels  that  use  vertical 
fishing  lines)  to  about  $237,000  (vessels 
that  use  longlines).  The  exvessel  value 
of  catches  from  these  vessels  in  1995 
was  approximately  $15.5  million. 

The  Council  estimates  that  the  limited 
entry  action  may  reduce  annual  gross 
revenue  of  commercial  fishermen  by 
approximately  $1.0  million  (6.5  percent 
of  current  revenue)  during  the  first  year 
under  that  action.  This  estimate  may  be 
high,  because  some  of  the  513  vessels 
listed  as  having  landed  snapper-grouper 
species  that  would  not  qualify  under  the 
limited  entry  program  may  no  longer  be 
participating  in  the  fishery.  Also,  other 
vessels  may  be  eligible  for  a  trip-limited 
permit  that  would  allow  them  to  harvest 
fish  with  a  225-lb  (102.1-kg)  trip  limit. 
Thus,  the  actual  reduction  in  gross 
revenue  could  be  less  than  the  estimated 
$1.0  million. 

Allowing  the  use  of  cast  and  bait  nets 
for  capturing  bait  would  reduce  costs  for 
fishermen  and  could  enhance  fishing 
success,  because  live  bait  is  more 
effective  than  frozen  bait.  Also,  this 
measure  clarifies  the  use  of  gear  £md 
should  enhance  enforcement  of  gear 
regulations. 

Allowing  the  transit  of  Bahamian 
caught  fish  through  the  South  Atlantic 
EEZ  would  increase  demand  for  for-hire 
trips  to  the  Bahamas  and,  as  a  result, 
increase  revenue  to  the  for-hire  fishery. 
Also,  allowing  fishermen  to  fillet  their 
Bahamian  catch  would  reduce  storage 
costs  and  enhance  quality  of  fish  during 
transit.  This  should  result  in  increased 
satisfaction  for  anglers  who  generally 
prize  fresh  fish  for  consumption. 

The  Council  considered  the  status  quo 
as  an  alternative  to  each  proposed 
action.  For  the  limited  entry  system,  the 
Council  also  considered  a  number  of 
alternatives  that  would  have  established 


different  dates  and/or  pounds  of 
snapper-grouper  as  criteria  to  determine 
initial  eligibility.  One  alternative  for  the 
limited  entry  system  also  contained 
other  options  regarding  the  composition 
of  the  Application  Oversight  Board, 
permit  transfers,  and  permit  renewals. 
Relative  to  the  proposed  actions,  the 
Council  concluded  that  all  of  the 
alternatives  would  result  in  reduced  net 
benefits  from  the  fishery  in  the  long 
term.  Some  of  the  alternatives  would 
minimize  economic  impacts  on  small 
entities  in  the  short  term,  but  would  not 
achieve  the  Council's  goal  of  managing 
species  in  the  management  unit  at  the 
optimum  yield  level.  Thus,  these 
alternatives  would  not  meet  the  stated 
objectives  of  the  FMP. 

A  copy  of  the  IRFA  is  available  for 
comment  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  rule  contains  three,  new,  one- 
time collection-of-information 
requirements  subject  to  the  PRA — 
namely,  the  submission  of  applications 
for  limited  access  commercial  permits 
for  snapper-grouper,  reconsideration  of 
determinations  that  applicants  are  not 
eligible  for  initial  limited  access 
commercial  permits,  and  submission  of 
contracts  that  provide  for  transfers  of 
rights  to  limited  access  commercial 
permits.  These  requirements  have  been 
submitted  to  OMB  for  approval.  The 
public  reporting  burdens  for  these 
collections  of  information  are  estimated 
at  20,  45,  and  15  minutes  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiuties,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information. 

Public  comment  is  sought  regarding: 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  burden  estimates; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these,  or  any  other  aspects  of  the 
collections  of  information,  to  NMFS  and 
OMB  (see  ADDRESSES). 
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List  of  Subjects  io  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Viigin  Islands. 

Dated:  lanuary  d,|  1998. 
RoUand  A.  Schmitfen. 

Assistant  Admini^tator  for  Fisheries, 
National  Marine  Piiheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  Crtt  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OP  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC  1 1 

1.  The  authoriiv  citation  for  part  622 
continues  to  readies  follows: 

Authority:  16  U^C.  1801  et  seq. 

2.  In  §622.4,  paragraph  (a)(2)(vi)  and 
the  first  sentence  of  paragraph  (gj  are 
revised  to  read  as  follows: 

S622.4    Permits  a  I  «l  fees. 

(a)  *  *  * 

(2)  *  *  • 

(vi)  South  Atic  J  \tic  snapper-grouper. 
For  a  person  abo  i  rd  a  vessel  to  be 
eligible  for  exem;|tion  fixim  the  bag 
limits  for  South  Atlantic  snapper- 
grouper  in  or  from  the  South  Atlantic 
EEZ,  to  engage  ii^  the  directed  fishery 
for  tilefish  in  thei  South  Atlantic  EEZ,  to 
use  a  longline  to  iftsh  for  South  Atlantic 
snapper-grouper  in  the  South  Atlantic 
EEZ,  or  to  use  a  sea  bass  pot  in  the 
South  Atlantic  EEZ  north  of  28''35.1'  N. 
lat.  (due  east  of  thfe  NASA  Vehicle 
Assembly  Buildi|i^,  Cape  Canaveral, 
FL),  either  a  transferable  commercial 
permit  for  South  Atlantic  snapper- 
grouper  or  a  trip-limited  commercial 
permit  for  South  Atlantic  snapper- 
grouper  must  have  been  issued  to  the 
vessel  and  must  be  on  board.  A  vessel 
with  longline  geat^  and  more  than  200  lb 
(90.7  kg)  of  tilefi^  aboard  is  considered 
to  be  in  the  directed  fishery  for  tilefish. 
It  is  a  rebuttable  presumption  that  a 
fishing  vessel  wlt^  more  than  200  lb  of 
tilefish  aboard  harvested  such  tilefish  in 
the  EEZ.  A  vessel  with  a  trip-limited 
commercial  permdt  is  limited  on  any 
trip  to  225  lb  (lO^Jl  kg)  of  snapper- 
grouper.  (See  §  622.18  for  information 
on  limited  accecs  transferable  and  trip- 
limited  commercial  permits  for  the 
South  Atlantic  snbjpper-grouper  fishery.) 

*       *       •       •! ,     * 

(g)  •  *  *  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  bs  provided  in 
paragraph  (m)  of  llliis  section  for  a 
commercial  vessel jpennit  for  Gulf  reef 
fish,  in  paragraph!^)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(p)  of  this  section  fbr  a  red  snapper 


endorsement,  or  in  §  622.18(e)  for  a 
commercial  vessel  permit  for  South 
Atlantic  snapper-grouper.  *  *  • 

•  •        *        *        • 

3.  In  §  622.7,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  622-7    Prohil)itions. 

•  •        •        •        • 

(b)  Falsify  information  on  an 
application  for  a  permit  or  endorsement 
or  submitted  in  support  of  such 
application,  as  specified  in  §  622.4(b)  or 
(g)  or  §§622.17  or  622.18. 

•  »        »        •        * 

4.  Section  622.18  is  added  to  subpart 
B  to  read  as  follows: 

S  622. 1  a    South  Atlantic  snapper-grouper 
limited  access. 

(a)  Applicability.  Effective  150  days 
after  the  date  of  publication  of  the  final 
rule,  the  only  valid  permits  for  South 
Atlantic  snapper-grouper  are  those  that 
have  been  issued  imder  the  limited 
access  criteria  in  this  section.  A  vessel 
may  have  either  a  transferable 
commercial  permit  or  a  trip-limited 
commercial  permit  for  South  Atlantic 
snapper-grouper. 

(b)  Initial  eligibility.  A  vessel  is 
eligible  for  an  initial  limited  access 
commercial  permit  for  South  Atlantic 
snapper-grouper  if  the  owner  had  a 
vessel  with  a  commercial  vessel  permit 
for  South  Atlantic  snapper-grouper  at 
any  time  fi-om  February  11, 1996, 
through  February  11, 1997,  and  had  at 
least  one  landing  of  snapper-grouper 
from  the  South  Atlantic  from  permitted 
vessels  fit)m  January  1, 1993,  Sirough 
August  20, 1996.  as  reported  on  fishing 
vessel  logbooks  received  by  the  SRD  on 
or  before  August  20, 1996.  An  owner 
whose  permitted  vessels  had  landings  of 
snapper-grouper  from  the  South 
Atlantic  of  at  least  1,000  lb  (453.6  kg), 
whole  weight,  from  permitted  vessels  in 
any  one  of  the  years  1993, 1994,  or 
1995,  or  in  1996  through  August  20,  as 
reported  on  fishing  vessel  logbooks 
received  by  the  SRD  on  or  before  August 
20, 1996,  is  eligible  for  an  initial 
transferable  permit.  All  other  qualifying 
ovmers  are  eligible  for  an  initial  trip- 
limited  permit. 

(c)  Determinations  of  eligibility— (1) 
Permit  history.  The  sole  basis  for 
determining  whether  a  vessel  had  a 
commercial  vessel  permit  for  South 
Atlantic  snapper-grouper  at  any  time 
from  February  11, 1996,  through 
February  11, 1997,  is  NMFS'  permit 
records.  An  owner  of  a  currently 
permitted  vessel  who  believes  he/she 
meets  the  February  11, 1996,  through 
February  11, 1997,  permit  history 
criterion  based  on  ownership  of  a  vessel 
under  a  different  name,  as  may  have 


occurred  when  ownership  has  changed 
from  individual  to  corporate  or  vice 
versa,  must  document  his/her 
continuity  of  ownership.  No  more  than 
one  owner  of  a  currently  permitted 
vessel  will  be  credited  with  meeting  the 
permit  history  criterion  based  on  a 
vessel's  permit  history. 

(2)  Ixindings.  (i)  Landings  of  snapper- 
grouper  fro.-^n  the  South  Atlantic  during 
the  qualifying  period  are  determined 
from  fishing  vessel  logbooks  received  by 
the  SRD  on  or  before  August  20, 1996. 
State  trip  ticket  data  may  be  considered 
in  support  of  claimed  landings  provided 
such  trip  ticket  data  were  received  by 
the  state  on  or  before  September  20.        ' 
1996. 

(ii)  Only  landings, when  a  vessel  had 
a  valid  commercial  permit  for  snapper- 
grouper  and  only  landings  that  were 
harvested,  landed,  and  sold  in 
compliance  with  state  and  Federal 
regulations  may  be  used  to  establish 
eligibility. 

(lii)  For  the  purpose  of  eligibility  for 
a  limited  access  commercial  permit  for 
snapper-grouper,  the  owner  of  a  vessel 
that  had  a  commercial  snapper-grouper 
permit  during  the  qualifying  period 
retains  the  snapper-grouper  landings 
record  of  that  vessel  during  the  time  of 
his/her  ownership  unless  a  sale  of  the 
vessel  included  a  written  agreement  that 
credit  for  such  landings  was  transferred 
to  the  new  owner.  Such  transfer  of 
credit  must  be  for  the  vessel's  entire 
record  of  landings  of  snapper-grouper 
from  tiie  South  Atlantic. 

(d)  Implementation  procedures — (1) 
Notification  of  status.  On  or  about  10 
days  after  the  date  the  final  rule  is 
published,  the  RD  will  notify  each 
owner  of  a  vessel  that  had  a  commercial 
permit  for  South  Atlantic  snapper- 
grouper  at  any  time  from  February  11, 
1996.  through  February  11. 1997.  and 
each  owner  of  a  vessel  that  has  a 
commercial  permit  for  South  Atlantic 
snapper-grouper  on  the  date  the  final 
rule  is  published,  of  NMFS'  initial 
determination  of  eligibility  for  either  a 
transferable  or  trip-limited  limited 
access  commercial  permit  for  South 
Atlantic  snapper-grouper.  Each 
notification  will  include  an  application 
for  such  permit.  Addresses  for  such 
notifications  will  be  based  on  NMFS' 
permit  records.  A  vessel  owner  who 
believes  he/she  qualifies  for  a  limited 
access  commercial  permit  for  South 
Atlantic  snapper-grouper  and  who  does 
not  receive  such  notification  must 
obtain  an  application  from  the  RD. 

(2)  Applications,  (i)  An  owner  of  a 
vessel  who  desires  a  limited  access 
commercial  permit  for  South  Atlantic 
snapper-grouper  must  submit  an 
application  for  such  permit  postmarked 
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or  hand-delivered  not  later  than  90  days 
after  the  date  of  publication  of  the  final 
rule.  Failure  to  apply  in  a  timely 
manner  will  preclude  permit  issuance 
even  when  the  vessel  owner  meets  the 
?ligibility  criteria  for  such  permit. 

(li)  A  vessel  owner  who  agrees  with 
NMFS'  initial  determination  of 
eligibility,  including  type  of  permit 
(transferable  or  trip-limited),  need 
provide  no  documentation  of  eligibility 
with  his/her  application. 

(iii)  A  vessel  owner  who  disagrees 
with  the  initial  determination  of 
eligibility  or  type  of  permit,  must 
specify  the  type  of  permit  applied  for 
and  provide  documentation  of 
eligibility.  Documentation  and  other 
information  submitted  on  or  with  an 
application  are  subject  to  verification  by 
comparison  with  state.  Federal,  and 
other  records  and  information. 
Submission  of  false  documentation  or 
information  may  disqualify  an  owner 
from  initial  participation  in  the  limited 
access  commercial  South  Atlantic 
snapper-grouper  fishery  and  is  a 
violation  of  the  regulations  in  this  part. 

(iv)  If  an  application  that  is 
postmarked  or  hand-delivered  in  a 
timely  manner  is  incomplete,  the  RD 
will  notify  the  vessel  owner  of  the 
deficiency.  If  the  owner  fails  to  correct 
the  deficiency  within  20  days  of  the 
date  of  the  RD's  notification,  the 
application  will  be  considered 
abandoned. 

(3)  Issuance,  (i)  If  a  complete 
application'is  submitted  in  a  timely 
manner  and  the  eligibility  requirements 
specified  in  paragraph  (b)  of  this  section 
are  met,  the  RD  will  issue  an  initial 
commercial  vessel  permit,  transferable 
or  trip-limited,  as  appropriate,  and  mail 
it  to  the  vessel  owner  not  later  than  140 
days  after  the  date  the  final  rule  is 
published. 

(ii)  If  an  application  that  is 
postmarked  or  hand-delivered  in  a 
timely  manner  is  incomplete,  the  RD 
will  notify  the  vessel  owner  of  the 
deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  20  days  of 
the  date  of  the  RD's  notification,  the 
application  will  be  considered 
abandoned. 

(iii)  If  the  eligibility  requirements 
specified  in  paragraph  (b)  of  this  section 
are  not  met,  the  RD  will  notify  the 
vessel  owner,  in  writing,  not  later  than 
120  days  after  the  date  of  publication  of 
the  final  rule  of  such  determination  and 
the  reasons  for  it. 

(4)  Reconsideration,  (i)  A  vessel 
owner  may  request  reconsideration  of 
the  RD's  determination  regarding  initial 
permit  eligibility  by  submitting  a 
written  request  for  reconsideration  to 
the  RD.  Such  request  must  be 


postmarked  or  hand-delivered  within  20 
days  of  the  date  of  the  RD's  notification 
denying  initial  permit  issuance  and 
must  provide  written  documentation 
supporting  permit  eligibility.    " 

(ii)  Upon  receipt  of  a  request  for 
reconsideration,  the  RD  will  forward  the 
initial  application,  tlie  RD's  response  to 
'  that  application,  the  request  for 
reconsideration,  and  pertinent  records 
to  an  Application  Oversight  Board 
consisting  of  state  directors  (or  their 
designees)  from  each  state  in  the 
Council's  area  of  jurisdiction.  Upon 
request,  a  vessel  owner  may  make  a 
personal  appearance  before  the 
Application  Oversight  Board. 

(iii)  If  reconsideration  by  the 
Application  Oversight  Board  is 
requested,  such  request  constitutes  the 
vessel  owner's  written  authorization 
under  section  402(b)(1)(F)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.]  for  the  RD  to  make 
available  to  the  Application  Oversight 
Board  members  such  confidential  catch 
and  other  records  as  are  pertinent  to  the 
matter  under  reconsideration. 

(iv)  The  Application  Oversight  Board 
may  only  deliberate  whether  the 
eligibility  criteria  specified  in  paragraph 
(b)  of  this  section  were  applied  correctly 
in  the  vessel  owner's  case,  based  solely 
on  the  available  record,  including 
documentation  submitted  by  the  owner. 
The  Application  Oversight  Board  may 
not  consider  whether  an  owner  should 
have  been  eligible  for  a  commercial 
vessel  permit  because  of  hardship  or 
other  factors.  The  Application  Oversight 
Board  members  will  provide  their 
individual  recommendations  for  each 
application  for  reconsideration  to  the 
RD. 

(v)  The  RD  will  make  a  final  decision 
based  on  the  eligibility  criteria  specified 
in  paragraph  (b)  of  this  section  and  the 
available  record,  including 
documentation  submitted  by  the  vessel 
owner,  and  the  recommendations  and 
comments  from  members  of  the 
Application  Oversight  Board,  the  RD 
may  not  consider  whether  a  vessel 
owner  should  have  been  eligible  for  a 
commercial  vessel  permit  because  of 
hardship  or  other  factors.  The  RD  will 
notify  the  owner  of  the  decision  and  the 
reason  for  it,  in  writing,  within  15  days 
of  receiving  the  recommendations  from 
the  Application  Oversight  Board 
members.  The  RD's  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 

(e)  Transfers  of  permits.  A  snapper- 
grouper  limited  access  permit  is  valid 
only  for  the  vessel  and  owner  named  on 
the  permit.  To  change  either  the  vessel 


or  the  owner,  an  application  for  transfer 
must  be  submitted  to  the  RD. 

(1)  Transferable  permits,  (i)  An  owner 
of  a  vessel  with  a  transferable  permit 
may  request  that  the  RD  transfer  the 
permit  to  another  vessel  owned  by  the 
same  entity. 

(ii)  A  transferable  permit  may  be 
transferred  upon  a  change  of  ownership 
of  a  permitted  vessel  with  such  permit 
from  one  to  another  of  the  following: 
Husband,  wife,  son,  daughter,  brother, 
sister,  mother,  or  father. 

(iii)  A  transferable  permit  may  be 
transferred  to  an  owner  who  had,  as  of 
August  20, 1996,  a  written  contract  for 
the  purchase  of  a  vessel  that  included  a 
provision  transferring  to  the  new  owner 
the  rights  to  any  limited  access  permit 
to  which  the  former  owner  might 
become  entitled  under  the  provisions 
for  initial  issue  of  limited  access 
permits. -To  be  considered,  any  such 
written  contract  must  be  submitted  to 
the  RD  postmarked  or  hand  delivered  on 
or  before  the  date  that  is  150  days  after 
the  date  of  publication  of  the  final  rule 
that  contains  this  paragraph. 

(iv)  Except  as  provided  in  paragraphs 
(e)(l)(i),  (ii),  and  (iii)  of  this  section,  a 
person  desiring  to  acquire  a  limited 
access  transferable  permit  for  South 
Atlantic  snapper-grouper  must  obtain 
and  exchange  two  such  permits  for  one 
new  permit. 

(v)  A  transfer  of  a  permit  that  is 
undertaken  under  paragraph  (e)(l)(ii), 
(iii),  or  (iv)  of  this  section  will  constitute 
a  transfer  of  the  vessel's  entire  catch 
history  to  the  new  owner. 

(2)  Trip-limited  permits.  An  owner  of 
a  vessel  with  a  trip-limited  permit  may 
request  that  the  RD  transfer  the  permit 
to  another  vessel  owned  by  the  same 
entity  provided  the  length  and  gross 
tonnage  of  the  replacement  vessel  are 
equal  to  or  less  than  the  length  and 
gross  tonnage  of  the  replaced  vessel. 

(0  Renewal.  NMFS  will  not  reissue  a 
commercial  vessel  permit  for  South 
Atlantic  snapper-grouper  if  the  permit  is 
revoked  or  if  the  RD  does  not  receive  an 
application  for  renewal  within  60  days     . 
of  the  permit's  expiration  date. 

5.  In  §  622.38,  paragraph  (a)  is  revised 
and  paragraph  (h)  is  added  to  read  as 
follows: 

§622.38    Landing  fish  intact. 

«         *         *         »         • 

(a)  The  following  must  be  maintained 
with  head  and  fins  intact:  A  cobia  in  or 
from  the  Gulf  or  South  Atlantic  EEZ;  a 
king  mackerel  or  Spanish  mackerel  in  or 
from  the  Gulf,  Mid-Atlantic,  or  South 
Atlantic  EEZ;  except  as  specified  in 
paragraphs  (e)  and  (h)  of  this  section,  a 
South  Atlantic  snapper-grouper  in  or 
from  the  South  Atlantic  EEZ;  a  ' 
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yellowtail  snap  jer  in  or  from  the 
Caribbean  EEZ;  land,  except  as  specified 
in  paragraphs  (cfand  (d)  of  this  section, 
a  finfish  in  or  frqpn  the  Gulf  EEZ.  Such 
fish  may  be  eviscerated,  gilled,  and 
scaled,  but  must  otherwise  be 
maintained  in  a  whole  condition. 
*        »        •      I  ►        * 

(h)  In  the  Sout  i  Atlantic  EEZ, 
snapper-grouper  lawfully  harvested  in 
Bahamian  waters  are  exempt  from  the 
requirement  thaj,they  be  maintained 
with  head  and  fj^s  intact  provided  valid 
Bahamian  fishiii^  and  cruising  permits 
are  on  board  the  vessel  and  the  vessel 
is  in  transit  through  the  South  Atlantic 
EEZ.  For  the  purpose  of  this  paragraph, 
a  vessel  is  in  trahlsit  when  it  is  on  a 
direct  and  continuous  course  through 
the  EEZ  and  it  does  not  fish  in  the  EEZ. 

6.  In  §622.39,,  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§622.39    Bag  and  possession  limits. 

(a)*** 

(3)  Paragraph  (a)(1)  of  this  section 
notwithstanding,  the  bag  and  other 
limits  specified  \^  §  622.35(b)  apply  for 
South  Atlantic  stiapper-grouper  in  or 
from  the  EEZ  to  a  person  aboard  a  vessel 
for  which  a  commercial  permit  for 
South  Atlantic  sapper-grouper  has 
been  issued  thatihas  on  board  a  longline 
in  the  longline  closed  area. 
*        *        *        '-1        » 

7.  In  §  622.41,  paragraph  (d)(2)(ii) 
introductory  text  Is  revised  and 


(d) 
(2) 


•  •  • 

*  •  * 


paragraphs  (d)(4 
read  as  follows: 


and  (d)(5)  are  added  to 


§  622.41    Species  Specific  limitations. 


(ii)  Except  as  specified  in  paragraphs 
(d)(3)  through  (d)(5)  of  this  section,  a 
person  aboard  a  vessel  with 
unauthorized  gear  on  board,  other  than 
trawl  gear,  that  fishes  in  the  EEZ  on  a 
trip  is  limited  on  that  trip  to: 
***** 

(4)  Use  of  bait  nets.  A  vessel  that  has 
on  board  a  commercial  permit  for  South 
Atlantic  snapper-grouper,  excluding 
wreckfish,  that  fishes  in  the  South 
Atlantic  EEZ  on  a  trip  with  a  bait  net  on 
board,  may  retain  otherwise  legal  South 
Atlantic  snapper-grouper  taken  on  that 
trip  with  bandit  gear,  buoy  gear, 
handline,  rod  and  reel,  or  sea  bass  pot. 
provided  only  one  such  net  is  on  board. 
For  the  purpose  of  this  paragraph  (d)(4), 
a  bait  net  is  a  gilhiet  not  exceeding  50 

ft  (15.2  m)  in  length  or  10  ft  (3.1  m)  in 
height  with  stretched  mesh 
measurements  of  1.5  inches  (3.8  cm)  or 
smaller  that  is  attached  to  the  vessel 
when  deployed. 

(5)  Use  of  cast  nets.  A  vessel  that  has 
on  board  a  commercial  permit  for  South 
Atlantic  snapper^grouper,  excluding 
wreckfish.  that  fishes  in  the  South 
Atlantic  EEZ  on  a  trip  with  a  cast  net 
on  board,  may  retain  otherwise  legal 
South  Atlantic  snapper-grouper  taken 
on  that  trip  with  bandit  gear,  buoy  gear, 
handline,  rod  and  reel,  or  sea  bass  pot. 
For  the  purpose  of  this  paragraph  (d)(5), 
a  cast  net  is  a  cone-shaped  net  thrown 
by  hand  and  designed  to  spread  out  and 
capture  fish  as  the  weighted 
circumference  sinks  to  the  bottom  and 
comes  together  when  pulled  by  a  line. 


8.  In  §  622.44,  the  last  sentence  of  the 
introductory  text  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§622.44    Commercial  trip  limits. 

*  •  *  For  fisheries  governed  by  this 
part,  commercial  trip  limits  apply  as 
follows  (all  weights  are  round  or 
eviscerated  weights): 

*        *        *  « 

(c)  South  Atlantic  snapper-grouper. 
When  a  vessel  fishes  on  a  trip  in  the 
South  Atlantic  EEZ,  the  vessel  trip 
hmits  specified  in  this  paragraph  (c) 
apply,  provided  persons  aboard  the 
vessel  are  not  subject  to  the  bag  limits. 
See  §  622.39(aj  for  applicabiUty  of  the 
bag  limits. 

(1)  Trip-limited  permits.  A  vessel  for 
which  a  trip-limited  permit  for  South 
Atlantic  snapper-grouper  has  been 
issued  is  limited  to  225  lb  (102.1  kg)  of 
snapper-grouper. 

(2)  Golden  tilefish.  (i)  Until  the  fishing 
year  quota  specified  in  §  622.42(e)(2)  is 
reached,  5,000  lb  (2,268  kg). 

(ii)  After  the  fishing  year  quota 
specified  in  §  622.42(e)(2)  is  reached, 
300  lb  (136  kg). 

(3)  Snowy  grouper,  (i)  Until  the 
fishing  year  quota  specified  in 

§  622.42(e)(1)  is  reached.  2,500  lb  (1,134 
kg). 

(ii)  After  the  fishing  year  quota 
specified  in  §  622.42(e)(1)  is  reached. 
300  lb  (136  kg). 

•  *  *  V  • 

IFR  Doc.  98-702  Filed  1-9-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AOBICY:  Import  Administration,  • 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  aimiversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 


Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  January 
1998,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Antidumping  Duty  Proceedings 
Brazil: 

Brass  Sheet  and  Strip,  A-351-603 

Stainless  Steel  Wire  Rod,  A-351-819 

Canada: 

Brass  Sheet  and  Strip,  A-122-601 

Color  Picture  Tubes,  A-122-605 

France: 

Anhydrous  Sodium  Metasilicate  (ASM),  A-427-098  

Stainless  Steel  Wire  Rods.  A-427-81 1  

Japan: 

Color  Picture  Tubes,  A-588-609  

Singapore: 

Color  Picture  Tubes,  A-559-601 

South  Africa: 

Brazing  Copper  Wire  and  Rod,  A-791-502 

Spain: 

Potassium  Permanganate,  A-469-007 

Taiwan: 

Stainless  Steel  Cooking  Ware,  A-583-603 

The  People's  Republic  of  China: 

Potassium  Permanganate,  A-570-001  

The  Republic  of  Korea: 

Brass  Sheet  and  Sfrip.  A-580-603 

Antidumping  Duty  Proceedings 
The  Republic  of  Korea: 

Color  Picture  Tubes,  A-580-605  

Stainless  Steel  Cooking  Ware,  A-580-601 

Countervailing  Duty  Proceedings 
Brazil: 

Brass  Sheet  and  Strip.  C-351-604 

Spain: 

Stainless  Steel  Wire  Rod,  C-469-004 

Taiwan: 

Stainless  Steel  Cooking  Ware,  C-583-604 

The  RepuUk:  of  Korea: 

Stainless  Steel  Cooking  Ware,  C-580-602 

Suspension  Agreements 
Canada: 


Period 


1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 

1/1/97-12/31/97 

1/1/97-12/31/97 

1/1/97-12A31/97 

1/1/97-12/31/97 

1/1/97-12/31/97 

1/1/97-12/31/97 


1/1/97-12/31/97 
1/1/97-12/31/97 


1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
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Mride.  A-122-701 


Potassium  Ch|< 
Japan: 

Sodium  Azide]  |fV-588-839 


Peftod 


1/1/97-12/31/97 
1/1/97-12/31/97 


97-12/31/97 
97-12/31/97 

97-12/31/97 
97-12/31/97 

97-12/31/97 
97-12/31/97 

97-12/31/97 

97-12/31/97 

97-12/31/97 

97-12/31/97 

97-12/31/97 

97-12/31/97 

97-12/31/97 


97-12/31/97 
97-12/31/97 


97-12/31/97 
97-12/31/97 
97-12/31/97 
97-12/31/97 


In  accordance  iikrith  §  351.213  of  the 
regulations,  an  interested  party  as 
deflned  by  section  771{9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  In 
recent  revisions  lb  its  regulations,  the 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  Purs^iant  to  771(9)  of  the 
Act,  an  interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  wh^ch  they  are  requesting 
a  review  (E)eparti^ent  of  Commerce 
Regulations,  62  tk  27295.  27424  (May 
19, 1996)).  Therefore,  for  both 
antidumping  andlcountervailing  duty 
reviews,  the  interested  party  must 
specify  for  whic^i]  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antifiumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  k^hy  it  desires  the 
Secretary  to  revi0jiv  those  particular 
producers  or  exdirters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  fro^it  other  suppliers) 
which  were  prodiiiced  in  more  than  one 
country  of  originj  fend  each  country  of 
origin  is  subject  ih  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  m  order-by-order  basis, 
which  export(s)  jlke  request  is  intended 
to  cover.  I 

Seven  copies  of  the  request  should  be 
submitted  to  the  p  Lssistant  Secretary  for 
Import  Administration,  International 
Trade  Administralion,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avejiiue,  N.W., 
Washington,  D.G  120230.  The 
Department  also  iajsks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Enforcement,  Atidntion:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Furtheri  in  accordance  with 
section  351.303(f)[l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  serMice  list. 

The  Departmei^t  will  publish  in  the 
Federal  Register  j^  notice  of  "Initiation 
of  Administrative  iReview  of 
Antidumping  or  (jountervailing  Duty 
Order,  Finding,  qc  Suspended 
Investigation"  foro^quests  received  by 
the  last  day  of  Jaikliary  1998.  If  the 


Department  does  not  receive,  by  the  last 
day  of  January  1998,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  fi-om  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  ?  service  to  the 
international  trading  community. 

Dated:  January  6, 1998. 

Richard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary,  Group  11 
for  Import  Administration. 

(PR  Doc.  98-612  Filed  1-9-98;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-S80-815  &  A-68a-816] 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Fiat  Products 
from  Korea;  Extension  of  Time  Limits 
for  Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Extension  of  time  limits  for 
antidumping  duty  administrative 
reviews  of  certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  for  the  final  resuhs  of  the 
third  antidumping  duty  administrative 
reviews  of  the  antidumping  orders  on 
certain  cold-rolled  and  corrosion- 
resistant  carbon  steel  flat  products  from 
Korea.  Thage  reviews  cover  three 
manufacturers  and  exporters  of  the 
subject  merchandise:  Dongbu  Steel  Co., 
Ltd.,  Union  Steel  Manufacturing  Co., 
Ltd.,  and  Fohang  Iron  and  Steel  Co.,  Ltd. 
The  period  of  review  is  August  1, 1995 
through  July  31, 1996. 


EFFECTIVE  DATE:  January  12. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  John  R.  Kugelman,  AD/ 
CVD  Enforcement  Group  III— Office  8. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230,  telephone 
(202)  482-4243  or  482-0649, 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  the  preliminary 
results  of  these  administrative  reviews 
in  the  Federal  Register  on  September  9, 
1997  (62  FR  47422).  Because  it  is  not 
practicable  to  complete  these  reviews  by 
the  current  deadline  of  January  7, 1998, 
the  Department  is  extending  the  time 
limits  for  the  final  results  of  the 
aforementioned  reviews  to  March  9, 
1998,  in  accordance  with  section 
751(a)(3)(A)  ofthe  Tariff  Act  of  1930 
("the  Act"),  as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994.  See 
memorandum  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  which  is  on  file  in 
Room  B-099  at  the  Department's 
headquarters. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  December  29, 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 

IFR  Doc.  98-607  Filed  1-9-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-570-849] 

Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut- 
to-Length  Carbon  Steel  Plate  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Baranowski,  Doreen  Chen,  or  Stephen 
Jacques,  AD/CVD  Enforcement  Group 
ni.  Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
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Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-1385,  (202)  482-0413  or  (202)  482- 
1391,  respectively. 

Scope  of  the  Review 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
{i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030.  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208  90.0000, 
7210.70.3000,  7210.90.9000. 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Amendment  of  Final  Determination 

On  November  20,  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  final 
determination  of  the  less  than  fair  value 
("LTFV")  investigation  on  certain  cut- 
to- length  carbon  steel  plate  from  the 
People's  Republic  of  China  ("PRC").  See 
Final  Determination  of  Sales  at  Less 
Than  Feiir  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China  ("Final 
Determination"),  62  FR  61964 
(November  20,  1997).  This  investigation 


covered  the  following  PRC  firms  unless 
otherwise  indicated: 

(1)  China  Metallurgical  Import  & 
Export  Liaoning  Company  ("Liaoning"), 
an  exporter  of  subject  merchandise; 
Wuyang  Iron  and  Steel  Company 
("Wuyang"),  which  produced  the 
merchandise  sold  by  Liaoning; 

(2)  Anshan  Iron  and  Steel  Complex 
("AISCO"),  a  producer  of  subject 
merchandise;  Angang  International 
Trade  Corporation  ("Anshan 
International"),  a  wholly-owned  AISCO 
subsidiary  in  China  which  exported 
subject  merchandise  made  by  AISCO, 
and  Sincerely  Asia,  Limited  ("SAL"),  a 
partially-owned  Hong  Kong  affiliate  of 
AISCO  involved  in  sales  of  subject 
merchandise  to  the  United  States 
(collectively,  "Anshan"); 

(3)  Baoshan  Iron  &  Steel  Corporation 
("Bao"),  a  producer  of  subject 
merchandise;  Bao  Steel  International 
Trade  Corporation  ("Bao  Steel  ITC"),  a 
whoUy-ovned  subsidiary  of  Bao 
responsible  for  selling  Bao  material 
domestically  and  abroad;  and  Bao  Steel 
Metals  Trading  Corporation  ("B.M. 
International"),  a  partially-owned  U.S. 
subsidiary  involved  in  U.S.  sales 
(collectively,  "Baoshan"); 

(4)  Wuhan  Iron  &  Steel  Company 
("Wuhan"),  a  producer  of  subject 
merchandise;  International  Economic 
and  Trading  Corporation  ("lETC"),  a 
wholly-owned  subsidiary  responsible 
for  exporting  Wuhan  merchandise; 
Cheerwu  Trader  Ltd.  ("Cheerwu"),  a 
partially-owned  Hong  Kong  affiliate  of 
Wuhan  involved  in  sales  of  subject 
merchandise  td*the  United  States 
(collectively,  "WISCO"); 

(5)  Shanghai  Pudong  Iron  and  Steel 
Company  ("Shanghai  Pudong"),  a 
producer  and  exporter  of  subject 
merchandise.  During  the  investigation, 
we  also  requested  information  from  and 
conducted  verification  of  Shanghai  No. 
1,  a  non-exporting  producer  of  subject 
merchandise  which  Shanghai  Pudong 
had  earlier  indicated  shared  a  common 
trustee,  Shanghai  Metallurgical  Holding 
(Group)  Co.  ("Shanghai  Metallurgical"). 

We  consider  Liaoning,  Anshan, 
Baoshan,  WISCO  and  Shanghai  Pudong 
to  be  sellers  of  the  subject  merchandise 
during  the  period  of  investigation  (POI). 
The  POI  is  April  1, 1996,  through 
September  30.  1996. 

On  November  7, 1997,  we  received  a 
submission  from  Anshan,  Baoshan, 
Shanghai  Pudong,  and  WISCO 
("respondents")  alleging  clerical  errors 
with  regard  to  the  final  determination  in 
the  LTFV  investigation  of  certain  cut-to- 
length  carbon  steel  plate  from  the  PRC. 
On  November  19, 1997,  counsel  for  the 
petitioning  companies,  Geneva  Steel 
Company  and  Gulf  States  Steel 


Company  ("petitioners")  submitted 
rebuttal  comments.  The  allegations  and 
rebuttal  comments  of  both  parties  were 
filed  in  a  timely  fashion. 

Respondents  allege  that  the 
Department  made  eleven  ministerial 
errors  in  the  final  results.  First, 
respondents  contend  that  the 
Department  did  not  value  silicon  sand 
in  the  same  manner  for  all  companies. 
In  particular,  the  Department,  they . 
allege,  valued  silicon  sand  based  on 
"stones,  sand,  and  gravel"  firom  the  UN 
Trade  Commodity  Statistics  for  one 
company  and  based  on  pure  silicon  for 
another  company.  To  avoid 
asymmetric '  treatment  of  respondents, 
they  argue  that,  in  an  amended  final 
determination,  the  Department  should 
value  silicon  sand  using  the  value  for 
"stones,  sand,  and  gravel"  for  both 
companies  using  this  input.  Petitioners 
did  not  comment  on  this  issue. 

We  agree  with  respondents  that  this 
error  was  clerical  in  nature  and  have 
made  the  suggested  correction  for  the 
amended  final  determination. 

Second,  respondents  additionally 
contend  that  the  Department  erred  in 
assigning  consumption  factor 
information  field  names  for  two  inputs 
for  WISCO.  Petitioners  did  not  comment 
on  this  issue. 

We  agree  with  respondents  that  this 
error  was  clerical  in  nature  and  have 
made  the  suggested  correction  for  the 
amended  final  determination.  Because 
this  issue  involves  business  proprietary 
information,  please  see  the  Concurrence 
Memorandum  which  corresponds  to 
this  Amended  Final  Determination  for 
more  information. 

Third,  respondents  allege  that  the 
Department  incorrectly  increased  a 
certain  factor  for  each  of  WISCO's 
control  numbers,  citing  a  clerical  error 
in  the  spreadsheets  for  the  iron-making 
stage  of  production.  Respondents  state 
that  there  does  not  appear  to  be  any 
error  in  the  calculation  of  this  factor  and 
the  Department  should  use  the  original 
factor.  Petitioners  maintain  that  the 
Department  was  clear  that  it  was 
correcting  an  error  made  by 
respondents,  and  thus  the  correction  is 
not  a  ministerial  error. 

We  have  determined  that  the 
correction  at  issue  was  not  an  error  but 
an  appropriate  correction  made  as  a 
result  of  the  Depeirtment's  identification 
of  an  error  made  by  respondents  in  the 
spreadsheets.  Because  this  information 
involves  business  proprietary 
information,  please  see  the  Concurrence 
Memorandum  corresponding  to  this 
Amended  Final  Determination  for  a 
further  explanation  of  this  issue. 

Fourth,  respondents  argue  that 
Department  erred  in  assigning  adverse 
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facts  available  to  certain  of  WISCD's 
inputs  whidi  were  not  reported  prior  to 
verification.  Inswad,  because  the 
Department  vetoed  the  actual 
consumption  information,  they  argue 
that  the  Department  should  use  the 
verified  informaition  as  facts  available. 
In  addition,  respondents  state  that  it  is 
the  Department'fsi  practice,  under  Final 
Determination  olfl  Sales  at  Less  Than  Fair 
Value:  Silicon  Carbide  from  the  PRC.  59 
FR  22585,  22591  (May  2.  1994)  and 
Porcelain-on-St^9l  Cooking  Ware  from 
the  PRC:  Final  Rdsults  of  the 
Antidumping  D^ty  Administrative 
Review,  62  FR  32757,  32760  (June  17, 
1997),  to  use  verined  information  in  ibe 
final  determination.  Petitioners  disagree 
with  respondents  and  state  that  this 
decision  was  clearly  methodological  in 
natiu«.  , 

We  agree  with  >etitioners  that  this 
decision  was  methodological  in  nature; 
see  WISCO's  Caknilation  Memorandum 
dated  October  24, 1997  at  3  and  the 
Concurrence  Meliiorandum  dated 
October  24, 1997  ("Final  Determination 
Concurrence  Memorandum")  at  25-26. 
As  much  of  this  information  is  business 
proprietary,  pleaae  see  the  Final 
Determination  Cnicurrence 
Memorandum  that  corresponds  to  this 
Amended  Final  Cletermination  for  a 
more  detailed  explanation  of  this  issue. 

Fifth,  respondents  allege  that  the 
Department  erroneously  used  incorrect 
factor  information  for  three  of  Anshan's 
factors.  Petitioners  argue  that  the 
Department's  treatment  of  these  factors 
is  the  result  of  a  $ubstantive 
methodological  choice. 

We  have  determined  that  we  did  use 
the  correct  factor  information  for  these 
factors  in  our  martin  calculation  for 
Anshan.  For  a  further  explanation  of 
this  issue,  please  see  the  Concurrence 
Memorandum  which  corresponds  to 
this  Amended  Finpl  Determination. 

Sixth,  respondents  contend  that  the 
Department  erroiiiously  used  incorrect 
factor  information  for  one  of  Baoshan's 
factors.  Petitioners  argue  that  the 
Department  should  reject  this  allegation 
since  Baoshan  fajled  to  state  what  the 
correct  value  shoiild  be  for  this  input. 

The  Department  has  determineathat 
it  used  the  correct  jconsumption  factor 
in  its  calculations.!  See  Baoshan's 
Calculation  Membhindum  at  5  and  in 
Baoshan's  Margin  Calculation  program 
at  line  654  and  682.  See  the 
Concurrence  Meiiiprandum  which 
corresponds  to  thii  Amended  Final 
Determination  for  more  information. 

Seventh,  respondents  argue  that  the 
Department  incorrectly  rejected  gas 
factors  for  both  B^^han  and  WISCO. 
For  Baoshan,  respondents  assert  that  the 
three  justifications  that  the  Department 


gives  for  not  using  the  reported  factors 
are  factually  incorrect;  they  claim  that 
Baoshan  submitted  complete 
information  within  the  deadline  set  for 
the  supplemental  questionnaire 
response,  and  that  this  information  was 
verified  by  the  Department.  For  WISCO. 
respondents  contend  that  gas 
information  was  submitted  within  the 
deadline  set  by  the  Department's 
regulations,  and  thus  rejection  of  this 
information  constitutes  a  "manifest 
legal  error."  Petitioners  contend  that  the 
record  shows  that  the  Department 
carefully  considered  Baoshan's  and 
WISCO's  claims  that  they  had  submitted 
complete,  accurate,  and  timely 
information  on  factors  of  production  for 
gases.  Thus,  the  decision  to  reject 
information  for  both  Baoshan  and 
WISCO  was  clearly  methodological  in 
nature  and  involves  the  Department's 
rejection  of  information  based  on  the 
fact  that  respondents  failed  to  provide 
complete  and  timely  information  in  a 
useable  form. 

We  agree  with  petitioners  that  the 
Department's  decision  with  respect  to 
the  gas  factors  of  both  companies  was 
clearly  methodological.  See  Final 
Determination  at  61976-61977  and 
Final  De'ermination  Concurrence 
Memorandum  at  20-21  and  28-29.  As 
much  of  this  information  is  business 
proprietary,  please  refer  to  the 
Concurrence  Memorandum  that 
corresponds  to  this  Amended  Final 
Determination  for  a  more  detailed 
explanation  of  this  issue. 

Eighth,  respondents  contend  that  the 
Department  erred  in  applying  adverse 
facts  available  to  surrogate  values  for 
certain  inputs  and  freight  charges  for 
WISCO  and  that  the  Department  was,  in 
fact,  able  to  verify  the  terms  of  sale  for 
these  market  economy  purchases. 
Petitioners  argue  that  the  Department  is 
clear  that  it  was  not  able  to  verify  all  the 
terms  of  sale,  and  thus  these  items  could 
not  be  considered  "verified."  Because 
the  Department  is  required  to  base  its 
final  determination  on  verified 
information,  petitioners  claim  that  the 
Department  was  correct  in  applying 
facts  available  to  this  input. 

We  havo  determined  mat  this 
decision  was  clearly  methodological  in 
nature.  See  Final  Determination  at 
61997  and  Final  Determination 
Concurrence  Memorandum  at  27.  As 
much  of  this  information  is  business 
proprietary,  please  see  the  Concurrence 
Memorandum  corresponding  to  this 
Amended  Final  Determination  for  a 
complete  explanation  of  this  issue. 
Ninth,  respondents  argue  that  the 
Department  erred,  in  two  respects,  in  its 
implementation  of  the  decision  of 
Siffna  V.  United  States.  117  F.2d  1401 


(Fed.  Cfr.  1997)  {"Sigma").  First, 
respondents  allege  the  Department 
misapplied  the  Sigma  decision  for  all  of 
WISCO's  inputs  valued  using  CBF 
surrogate  data  by  adding  freight  charges 
to  WISCO's  inputs  valued  using  CIF 
surrogate  data  when  instead,  the 
Department  should  not  have  added  any 
height  cost  to  these  inputs  since  WISCO 
is  located  on  a  port.  Second, 
respondents  allege  that  the  Department 
misapplied  the  Sigma  decision  when 
determining  the  "highest  calculated 
freight  rate"  as  best  information 
available  for  Anshan,  Baoshan  and 
WISCO.  Respondents  argue  that  the 
Department  erred  by  using  as  the 
"highest  calculated  height  rate"  the 
highest  freight  charge  for  any  input 
based  on  a  weighted  average  freight 
calculation  of  all  suppliers  of  that  input. 
Respondents  maintain  that  based  on  the 
Sigma  decision,  the  highest  calculated 
freight  rate  for  inputs  valued  using 
fi«ight-inclusive  surrogate  values 
should  be,  instead,  the  highest  of  freight 
charges  calculated  for  any  input  based 
on  either  (1)  the  shortest  distance  from 
the  respondents  to  the  closest  port;  or 
(2)  the  shortest  distance  fitim  the 
respondent  to  the  closest  suppUer. 
Petitioners  argue  that  the  Department's 
methodology  conforms  to  the  Sigma 
decision.  Petitioners  argue  that  the 
Department's  choice  of  freight 
methodology  is  not  a  ministerial  error, 
and  the  coutrt  in  Sigma  did  not  dictate 
what  the  Department's  freight 
methodology  should  be. 

We  agree  that  this  decision  was 
clearly  methodological  in  nature.  See 
Final  Determination  at  61977.  See  the 
Concurrence  Memorandum  which 
corresponds  to  this  Amended  Final 
Determination  for  a  more  detailed 
explanation. 

Tenth,  respondents  suggest  that  the 
Department  committed  a  clerical  error 
by  averaging  the  river  freight  rates  from 
two  soiu-ces  in  the  final  determination. 
Petitioners  state  that  the  decision  to 
average  the  two  rates  is  a  deliberate 
methodological  choice,  based  on  the 
Department's  reservations  about  using 
either  set  of  rates  exclusively. 

We  agree  that  the  decision  was  clearly 
'methodological  in  nature.  See  Final 
Determination  at  61983-61984  and 
Final  Determination  Concurrence 
Memorandum  at  13-14. 

Eleventh,  respondents  allege  that  the 
Department  erred  in  its  calculation  of 
overhead,  SG&A  and  profit  rates 
because  the  Department  based  its 
calculations  on  only  two  Indian 
companies'  annual  reports  used  instead 
of  using  six  submitted  annual  reports  for 
Indian  companies  and  the  industry 
financial  information  from  the  Reserve 
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Bank  of  India  Bulletin,  all  of  which 
were  also  on  the  record.  Respondents 
argue  that  one  of  the  two  Indian 
companies  whose  reports  were  used  by 
the  Department  did  not  produce  subject 
merchandise  as  of  1993.  Therefore 
respondents  argue  that  the  IDepartment 
was  not  justified  in  rejecting  the 
Hnancial  statements  of  the  other  four 
companies  for  not  being  "actual 
producers  of  subject  merchandise  in  the 
surrogate  country."  Petitioners  argue 
that  the  Department's  decision  to  use 
financial  data  from  only  two  Indian 
companies,  SAIL  and  TATA,  was 
correct  and  consistent  with 
Department's  practice  in  other 
investigations.  Petitioners  point  out  that 
the  Department  stated  that  its  decision 
to  include  TATA's  annual  reports  in 
their  calculations  was  based  on  the 
statement  that  TATA  is  a  significant 
producer  of  steel  and  hot  rolled  coils 
and  TATA  may  also  produce  products 
that  the  Department  considers  to  be 
plate,  but  which  may  be  incorporated 
into  TATA's  annual  report  in  the 
category  "sheets."  See  Final 
Determination  at  61970. 

We  agree  with  petitioners  this 
decision  was  clearly  methodological  in 
nature.  See  Final  Determination  at 
61969-70.  Although  one  sentence  in 
TATA'S  annual  report  indicates  that 
TATA  has  not  produced  any  "plate" 
since  1993,  another  section  of  the  same 
annual  report  lists  plate  as  a  product 
produced  by  TATA.  In  addition.  Iron 
and  Steel  Works  of  the  World,  12th 
Edition  lists  both  companies  as 
producers  of  plate. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review  of  the  errors 
alleged  and  the  correction  of  the  two 
ministerial  errors  described  above,  we 
have  determined  that  the  following 
margins  exist: 


WeightecJ-average  manufac- 
turer/exporter 

Margin 
(percent) 

Anshan  (AISCO/Anstian  Inter- 
national/Sincerely As4a  Ltd). 

Baoshan  (Bao/Baoshan  Inter- 
national Trade  Corp/Bao 
Steel  Metals  Trading  Corp).  .. 

Liaoning  

30.68 

30.51 
1733 

Shanghai  Pudong  

38  16 

WISCO  (Wuhan/International 
Economic  and  Trading  Corp/ 
Cheenwu  Trader  Ltd) 

128  59* 

China-wide  Rate  

128  59 

China-wide  Rate 

The  China-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters  that  are 
identified  individually  above. 


On  October  24,  1997,  the  Department 
entered  into  an  Agreement  with  the 
Government  of  the  PRC  suspending  this 
investigation.  Pursuant  to  Section  734(g) 
of  the  Act,  petitioners,  Liaoning  and 
Wuyang  requested  that  this 
investigation  be  continued.  Because  the 
International  Trade  Commission's 
determination  was  affirmative,  the 
Agreement  shall  remain  in  force  but  the 
Department  shall  not  issue  an 
Antidumping  duty  order  so  long  as  (1) 
the  Agreement  remains  in  force,  (2)  the 
Agreement  continues  to  meet  the 
requirements  of  subsection  (d)  and  (1)  of 
the  Act,  and  the  parties  to  the 
Agreement  carry  out  their  obligations 
under  the  Agreement  in  accordance 
with  its  terms.  See  Section  734(f)(3)(B) 
of  the  Act. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  December  22, 1997. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  9S-609  Filed  1-9-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  From  the  Republic  of  Korea 
Antidumping  Duty  Administrative 
Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 

summary:  The  department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  results  of  the  fourth 
antidumping  duty  administrative  review 
of  dynamic  random  access  memory 
semiconductors  one  megabyte  and 
above  from  the  Republic  of  Korea.  The 
review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  May  1, 
1996  through  April  30. 1997. 
EFFECTIVE  DATE:  January  12. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Blankenbaker  or  John  Conniff, 
AD/CVD  Enforcement,  Group  II,  Office 
IV,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-0989/ 
1009. 


SUPPLEMENTARY  INFORMATION:  Currently, 
the  preliminary  results  for  the  fourth 
review  of  Dynamic  Random  Access 
Memory  Semiconductors  (DRAMS)  from 
Korea  are  due  January  30, 1998.  This 
review  covers  the  period  May  1, 1996  to 
April  30, 1997.  The  Department  has 
received  submissions  from  three 
respondents:  LG  Semicon,  Hjmndai  and 
Techgrow  Limited.  However,  due  to  the 
complexity  of  the  issues  involved  in  this 
case,  including  an  allegation  of 
transhipment  through  third  country 
exporters  and  the  requests  by 
respondents  for  revocation  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  set  forth  by 
section  751(a)(3)(A)  of  the  Tariff_Act  of 
1930,  as  amended.  Therefore,  the^ 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  March  2. 1998.  This 
extension  is  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675(a)(3)(A)}. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Dated:  January  5, 1998. 
(FR  Doc.  98-610  Filed  1-9-98;  8:45  amj 
BILUNG  CODE  351(M>S-«I 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-401-4)40] 

stainless  Steel  Plate  From  Sweden: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  resuhs  of 
antidumping  duty  administrative 


review. 


summary:  On  July  8. 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
resuhs  of  the  review  of  the  antidumping 
duty  finding  on  stainless  steel  plate 
from  Sweden.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  June  1,  1995  through  May  31, 
1996. 

EFFECTIVE  DATE:  January  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Linda  Ludwig. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 


review  in  ac 
of  the  Tariff 
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Washington,  D.C.  20230;  telephone 
(202)  482-4475/5B33. 

APPLICABLE  STAlillrE:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  are 
references  to  the|^rovisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  madb  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  additijon,  unless  otherwise 
indicated,  all  ref4|ences  to  the 
Department's  regulations  are  to  Part  353 
of  19  CFR  (1997)|  I 

SUPPLEMENTARY  II  FORMATION: 
Background 

The  Departmei  i|  of  the  Treasury 
published  an  antidumping  finding  on 
stainless  steel  pla<e  from  Sweden  on 
June  8, 1973  (38  pL  15079).  On  July  8. 
1997,  the  Departittent  published  in  the 
Federal  Register  the  preliminary  results 
of  antidumping  duty  administrative 
review  of  this  antidumping  finding  (62 
FR  36495).  Under  section  751(a)(3)(A)  of 
the  Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  pracqcable  to  complete  the 
review  within  the  statutory  365  days. 
On  August  27,  1997,  the  Department 
extended  the  time  limits  for  these  final 
resuhs  in  this  casp|:  See  Stainless  Steel 
Plate  from  Swedeh:  Extension  of  Time 
Limit  for  Antidumping  Administrative 
Review  (62  FR  45397).  The  Department 
has  now  completed  the  administrative 
review  in  accordaiilce  with  section  751 
of  the  Tariff  Act. 

Scope  of  the  Revii 

Imports  covered  by  this  review  are 
shipments  of  staiA  ess  steel  plate  which 
is  commonly  used  in  scientific  and 
industrial  equipment  because  of  its 
resistance  to  stainjihg,  rusting  and 
pitting.  Stainless  steel  plate  is  classified 
tmder  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  item 
numbers  7219.11.00.00,  7219.12.00.05, 
7209.12.00.15.  72lB.  12.00.45. 
7219.12.00.65,  72io.l2.00.70, 
7219.12.00.80,  7219.21.00.05, 
7219.21.00.50,7219.22.00.05. 
7219.23.00.10.  72ib.22.00.30. 
7219.22.00.60.  72i9.31.00.10, 
7219.31.00.50.  72^6.11.00.00, 
7222.30.00.00,  an^j  7228.40.00.00. 
Although  the  subheading  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

On  July  11. 1995.  the  Department 
determined  that  Stavax  ESR  (Stavax), 
UHB  Ramax  (Ramax).  and  UHB  904L 
(904L)  when  flat-rolled  are  within  the 
scope  of  antidumping  finding. 


On  Noveml*r  3, 1995,  the  Department 
determined  that  stainless  steel  plate 
products  Stavax,  Ramax,  and  904L 
when  forged,  are  within  the  scope  of  the 
antidumping  finding. 

On  Decemoer  30, 1997  the 
Department  determined  that 
merchandise  rolled  into  hot  bands  in 
Sweden  from  British  slabs  is  subject  to 
the  finding. 

The  review  covers  the  period  June  1, 
1995  through  May  31. 1996.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Act.  as  amended. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  from  August  10  through 
August  15, 1997,  we  verified 
information  submitted  by  Avesta.  We 
used  standard  verification  procedures 
including  on-site  inspection  of 
respondent's  production  facilities  and 
examination  of  relevant  sales  and 
financial  records.  The  results  of  this 
verification  are  outlined  in  the  public 
version  of  the  verification  report  dated 
September  8, 1997. 

On  August  11, 1997.  Avesta  submitted 
corrections  regarding  its  claims  for  the 
foUoviring  home  market  charges:  inland 
freight,  warranty  expenses,  indirect 
selling  expenses,  and  inventory  carrying 
costs.  We  verified  Avesta 's  revised 
claim  for  these  charges,  and  have 
included  the  verified  amount  for  these 
charges  in  these  final  results. 
During  the  verification,  we 
determined  that  more  similar  matches 
existed  in  the  home  market  for  three 
U.S.  models.  We  revised  Avesta *s  April 
24, 1997  concordance  to  reflect  those 
more  similar  matches,  and  have 
adjusted  our  calculations  accordingly. 

Additionally,  based  upon  verified 
data  provided  by  Avosta,  we  converted 
three  sales  denominated  in  Finnish 
Marks  into  Swedish  Kroner  before 
including  those  sales  in  our  calculation 
of  normal  value. 

We  determined  during  the  verification 
that  Avesta  could  not  substantiate,  and 
we  could  not  verify  the  inland  fieight 
charges  reported  by  its  hot  rolled 
products  (HRP)  division.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person 
*  *  *  provides  such  information  but 
the  information  cannot  be  verified  as 
provided  in  section  782(i),  the 
administering  authority  shall,  subject  to 
section  782(d)  use  the  facts  odierwise 
available  in  reaching  the  applicable 
determination  under  this  title." 

Because  Avesta  could  not  substantiate 
the  home  market  inland  freight  incurred 
on  its  HRP  sales,  we  calculated  this 
adjustment  based  upon  facts  otherwise 


available,  pursuant  to  section  776.  (See 
memo  concerning  revision  to 
verification  report  dated  December  9. 
1996  and  verification  report  at  12).  As 
facts  available,  we  used  in  these  final 
results  the  average  inland  freight 
charges  incurred  by  the  HRP  division  on 
the  pre-selected  and  surprise  sales 
examined  during  the  verification.  (See 
Avesta  Final  Results  Analysis 
Memorandum  of  January  5, 1998.) 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
timely  comments  fi^m  Uddeholm  and 
Avesta.  We  received  timely  rebuttal 
comments  from  the  petitioners. 

Comment  1 

Uddeholm  and  Avesta  note  that  in  its 
preUminary  calculations,  the 
Department  incorrectly  matched  U.S. 
sales  to  non-contemporaneous  home 
market  sales.  Uddeholm  and  Avesta 
contend  that  in  the  final  results,  the 
Department  should  match  U.S.  sales 
with  contemporaneous  home  market 
sales  occurring  within  the  90/60  day 
window. 

4 

Department's  Position 

We  agree  with  Avesta  and  Uddeholm. 
We  have  corrected  this  programming 
error  in  our  final  results,  and  matched 
U.S.  sales  with  contemporaneous  home 
market  sales  occurring  within  the  90/60 
day  window. 

Comment  2 

Uddeholm  contends  that  the 
Department  incorrectly  calculated  the 
CEP  offset  in  Its  preliminary  results. 
Uddeholm  contends  that  the 
Department  should  base  its  calculation 
of  the  CEP  offset  on  indirect  selling 
expenses  incurred  during  the  month  of 
the  contemporaneous  home  market  sale. 

Department's  Response 

We  agree  writh  Uddehohn.  In  these 
final  results  we  have  corrected  this 
error,  and  based  our  calculation  of  the 
CEP  offset  on  indirect  selling  expenses 
incurred  during  the  month  of  the 
contemporaneous  home  market  sale. 

Comment  3 

Uddeholm  argues  that  the  Department 
should  make  no  distinction  in  its 
model-match  program  for  forged  and 
flat-rolled  versions  of  Stavax  and 
Ramax  Uddeholm  contends  that  both 
versions  of  these  products  are  identical. 

Uddeholm  asserts  that  the  Department 
concluded  in  its  October  10. 1997  scope 
determination  that  the  method  of 
manufacture  (forging  or  flat-rolling)  did 


1826 


Federal  Register  /  Vol.  63,  No.  7  /  Monday,  January  12,  1998  /  Notices 


not  result  in  physical  differences  in  the 
product.  Uddeholm,  therefore,  contends 
that  the  Department  should  not 
differentiate  between  forged  and  flat- 
rolled  versions  of  Stavax  and  Ramax  in 
its  margin  calculations. 

Petitioners  note  that  the  Department 
based  its  preliminary  calculations  on 
the  classiHcations  and  product  codes 
provided  by  Uddeholm.  Petitioners 
additionally  assert  that  the  Department 
did  not  find  in  its  October  10,  1997 
scope  redetermination  on  remand  that 
forged  and  flat-rolled  versions  of  Stavax 
and  Ramax  are  "indistinguishable  on 
any  other  basis"  such  as  price  or  cost  of 
manufacture. 

Department's  Response 

We  disagree  with  Uddeholm,  and 
agree  with  petitioners.  In  its  October  26, 
1996  questionnaire  response.  Uddeholm 
provided  separate  product  codes  for 
forged  and  flat-rolled  versions  of  Stavax 
and  Ramax.  We  based  our  model  match 
selections  upon  the  product  codes 
provided  by  Uddeholm. 

The  proper  method  for  making  sales 
comparisons  is  not  addressed  in  our 
'  October  10,  1997  scope  determination. 
In  that  scope  redetermination,  we 
applied  the  "totality  of  circumstances" 
test  outlined  in  United  States  v. 
Carborundum  Co  (Carborundum)  536  F. 
2d  373.337  (C.C.P.A.)  1976).  In  making 
this  scopef  redetermination,  we  adhered 
to  the  instructions  of  the  Court  of 
International  Trade  which  was  to  limit 
the  analysis  to  record  evidence  before 
the  Treasury  Department  in  1976.  In 
considering  that  1976  record  evidence, 
we  noted  that  Uddeholm  made  "no 
distinction  between  Stavax  and  Ramax 
when  flat-rolled,  and  Stavax  and  Ramax 
when  forced  *  *  *." 

While  we  determined  in  our  October 
10, 1997  scope  redetermination  that 
both  forged  and  flat-rolled  versions  of 
Stavax  and  Ramax  are  subject  to  the 
scope  of  the  finding,  it  does  not  follow 
from  that  analysis  that  these  two 
versions  of  the  product  are  identical  to 
each  other,  or  that  no  price  differences 
exist  between  forged  and  flat-rolled 
versions  of  Stavax  and  Ramax.  Because 
Uddeholm  listed  separate  product  codes 
for  forged  and  flat-rolled  versions  of 
Stavax  and  Ramax,  and  because  there  is 
no  evidence  in  the  record  indicating 
that  forged  and  flat-rolled  versions  of 
the  product  are  identical  within  the 
meaning  of  section  771(16)  of  the  Tariff 
Act,  we  have  continued  in  these  final 
results  to  make  separate  comparisons  for 
forged  and  flat-rolled  versions  of  these 
products. 


Comment  4  ^ 

Avesta  contends  that  the  Department 
should  make  a  deduction  from  the  home 
market  selling  price  for  pre-sale 
warehousing  expenses. 

Department's  Position 

We  agree.  In  these  final  results  we 
have  made  an  adjustment  for  pre-sale 
warehousing  expenses  incurred  after  the 
merchandise  left  the  original  place  of 
shipment. 

Comment  5 

Avesta  contends  that  the  Department 
should  recalculate  the  CEP  profit  ratio 
by  applying  the  CEP  ratio  only  to  U.S. 
selling  expenses  related  to  individual 
U.S.  sales  transactions.  Avesta  contends 
that  discounts,  rebates  and  movement 
charges  should  be  excluded  from  this 
calculation  because  they  are  not  "selling 
expenses"  as  the  Department  deflnes 
and  interprets  the  term  for  purposes  of 
determining  the  CEP  profit  ratio. 

Department's  Position 

We  agree  with  Avesta.  Consistent 
with  our  normal  practice,  we  have  not 
applied  the  CEP  ratio  to  discounts, 
rebates,  and  movement  charges. 

Comment  6 

Avesta  contends  that  in  the  final 
results,  the  Department  occasionally 
used  an  incorrect  amount  for  diftner. 
Avesta  contends  that  this  error  arose 
because  the  Department  sometimes 
matched  the  U.S.  model  to  a  different 
home  market  model  and  month  than 
that  listed  in  the  Department's  product 
concordance.  Avesta  argues  that  in  its 
final  results,  the  Department  should 
either  (1)  utilize  a  revised  concordance 
submitted  by  Avesta  in  its  affirmative 
comments  (this  concordance 
incorporates  the  matching  scheme  used 
by  the  Department  in  its  preliminary 
results)  or  (2)  recalculate  difiner  by 
utilizing  the  variable  cost  of 
manufacture  information  provided  on 
Avesta's  home  market  and  U.S.  sales 
listing. 

Petitioners  contend  that  Avesta  has 
already  submitted  several  product 
concordances  some  of  which  petitioners 
have  found  to  be  defective.  Petitioners 
also  observe  that  Avesta  submitted  this 
revised  concordance  after  the  deadline 
for  submitting  new  information. 
Accordingly,  petitioners  argue  that  the 
Department  should  either  disregard 
Avesta's  recalculation  of  difmer,  or 
"make  its  own  calculations  rather  than 
relying  on  the  data  submitted  out  of 
time  by  Avesta." 


Department's  Position 

In  these  final  results,  we  have 
recalculated  difmer  to  correspond  with 
the  model  match  selections  made  in  our 
margin  calculations.  We  based  our 
calculation  of  difiner  upon  the  verified 
variable  cost  of  manufacture  data 
provided  by  Avesta  in  its  home  market 
and  U.S.  sales  listings.  Finally,  because 
the  concordance  provided  by  Avesta  in 
its  affirmative  comments  summarizes 
cost  information  previously  analyzed 
and  verified  by  the  Department,  we  do 
not  consider  that  concordance  to  be  new 
information.  The  Department's  practice 
is  to  reject  untimely  filings  to  the  extent 
they  contain  new  information.  See 
Sebacic  Acid  fi-om  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
65674,  December  15,.  1997  (where  the 
Department  rejected  by  striking  from  the 
record  certain  untimely  new 
information  contained  in  a  party's  case 
brief).  We,  thus,  have  maintained  that 
concordance  on  the  record  of  this 
proceeding. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  margins 
exist  for  the  period  June  1, 1995  Arough 
May  31, 1996: 


Company 

Margin 
(percent) 

Avesta 

29  36 

Uddeholm 

2.95 

The  U.S.  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
fi-om  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  fiie  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  stainless  steel  plate  from 
Sweden  entered,  or  withdrawn  fi-om 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  tbis  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rate  for  reviewed 
firms  will  be  the  rate  established  in  the 
final  results  of  administrative  review, 

(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
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is  not  a  firmi  Covered  in  this  review,  or 
the  original  investigation,  but  the 
manufactur^T  is.the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  iof  these  reviews,  or  the 
LTFV  investigation;  and  (4)  if  neither 
the  exporter:4or  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
reviews  or  Hl^p  original  fair  value 
investigation  1  the  cash  deposit  rate  will 
be  4.46%. 

We  will  csjlfculate  importer-specific 
duty  assessni^nt  rates  on  a  unit  value 
per  pound  bijis.  To  calculate  the  per 
poimd  unit  V^lue  for  assessment,  we 
summed  thejihargins  on  U.S.  sales  with 
positive  margins,  and  then  divided  this 
sum  by  the  e^ered  pounds  of  all  U.S. 
sales. 


This  notic^  jalso  serves  as  a  reminder 
<.  to  importers  of  their  responsibility 
under  19  CFRi  353.26(b)  to  file  a 
certificate  regirding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  $tcretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  o^  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  sub  (sct  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  undir  APO  in  accordance 
with  19  CFR  i^3.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materialtjor  conversion  to  judicial 
protective  orcj^r  is  hereby  requested. 
Failure  to  con^|)ly  with  the  regulations 
and  terms  of  alii  APO  is  a  violation 
which  is  subj0<tt  to  sanction. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  kJr.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  January  5, 1998. 
Robert  S.  LaRiuaa, 

Assistant  SecreUayfor  Import 

Administration.  \ 

[FR  Doc.  98-61  i  Filed  1-9-98;  8:45  am] 

BILUNG  CODE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-427-811] 

Certain  Stainless  Steel  Wire  Rods 
From  France:  Extension  of  Time  Limit 
for  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration,   - 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  for 
the  third  review  of  certain  stainless  steel 
wire  rods  fi-om  France.  This  review 
covers  the  period  January  1, 1996 
through  December  31. 1996. 

EFFECTIVE  DATE:  January  12.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Boiling  or  Stephen  Jacques  at  202-482- 
3434  or  482-1391;  Office  of  AD/CVD 
Enforcement.  Group  III.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  D.C.  20230, 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act. 

Postponement  of  Preliminary  Results 

The  Department  previously  extended 
the  preliminary  results  of  this  review  by 
90  days  from  October  3, 1997  to  January 
2, 1998.  The  Department  has 
determined  that  it  is  not  practicable  to 
issue  its  preliminary  results  within  the 
revised  time  limit.  (See  Decision 
Memorandum  from  Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary, 
Enforcement  Group  III  to  Robert 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  January  2, 1998). 
Therefore,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  January  16. 
1998  in  accordance  with  Section 
751(a)(3)(A)  of  the  Act. 

The  deadline  for  the  final  results  of 
these  reviews  will  continue  to  be  90 
days  after  publication  of  the  preliminary 
results. 


Dated:  January  2, 1998. 
Richard  O.  Weible. 

Acting  Deputy  Assistant  Secretary  for 
Enforcement  Group  III. 

[FR  Doc.  98-608  Filed  1-9-98;  8:45  ami 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(0-427-81 0] 

Certain  Steel  Products  From  France; 
Notice  of  Court  Decision  and 
Suspension  of  Liquidation 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 


SUMMARY:  On  December  5.  1997,  in 
Inland  Steel  Industries,  Inc.  v.  United 
States,  Consol.  Court  No.  93-09-00567- 
CVD,  a  lawsuit  challenging  the 
Department  of  Commerce's  final 
affirmative  countervailing  duty 
determination  of  certain  steel  products 
from  France,  the  Court  of  International 
Trade  affirmed  the  Department's 
redetermination  on  remand.  As  a  result, 
the  final  net  subsidy  rate  for  all 
programs  for  Usinor  Sacilor  has 
increased  from  15.12%  to  15.13%  ad 
valorem,  and  the  "country-wide"  rate 
has  increased  from  15.12%  to  15.13% 
ad  valorem. 

Consistent  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Timken  Co.  v.  United  States,  893  F.2d 
337  (Fed.  Cir.  1990),  Commerce  will 
direct  the  Customs  Service  to  change  the 
cash  deposit  rates  being  used  in 
connection  with  the  suspension  of 
liquidation  of  the  subject  merchandise 
once  there  is  a  "conclusive"  decision  in 
this  case. 

EFFECTIVE  DATE:  January  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells.  Office  1.  Group  1,  AD/ 
CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington  D.C.  20230. 
telephone:  (202)  482-6309. 

SUPPLEMENTARY  INFORMATION: 

Baclcground: 

On  July  9, 1993,  the  Department  of 
Commerce  (the  "Department"  or 
"Commerce")  published  notice  of  its 
final  affirmative  countervailing  duty 
determinations  of  certain  steel  products 
from  France.  Fjna7  Affirmative 
Countervailing  Duty  Determinations; 
Certain  Steel  Products  from  France,  58 
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FR  37304  (July  9, 1993).  In  those 
determinations,  the  Department  set  forth 
its  finding  of  a  fmal  net  subsidy  rate  of 
15.49%  ad  valorem  for  Usinor  Sacilor 
and  15.49%  ad  valorem  for  the 
"country-wide"  rate.  On  August  17, 
1993,  the  Department  published  a 
countervailing  duty  order  correcting 
ministerial  errors  and  instructing  the 
Customs  Service  to  collect  cash 
deposits,  at  the  rate  of  15.12%  ad 
valorem  for  Usinor  Sacilor  and  15.12% 
ad  valorem  for  the  "country-wide"  rate, 
on  entries  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that  date.  58 
FR  43759. 

I^llowing  publication  of  the 
Department's  countervailing  duty  order, 
petitioners  and  respondents  filed 
lawsuits  with  the  Court  of  International 
Trade  ("CIT")  challenging  the 
Department's  final  determination. 

Thereafter,  in  British  Steel  pic  v. 
United  States,  Consol.  Ct.  No.  93-09- 
00550-CVD,  which  addressed  general 
issues  common  to  various  certain  steel 
products  countervailing  duty 
investigations  which  concurrently  had 
been  before  the  Department,  including 
the  French  investigation,  the  CIT 
rejected  the  Department's  reliance  on 
IRS  tables  showing  industry-specific 
average  useful  life  of  assets  in 
determining  an  allocation  period  of  15 
years.  879  F.  Supp.  1254  (1995).  In  a 
subsequent  remand  determination, 
dated  June  30.  1995,  the  Department 
calculated  a  company-specific 
allocation  period  for  Usinor  Sacilor 
based  on  the  average  useful  life  of  non- 
renewable physical  assets,  and  the  CIT 
affirmed  it.  929  F.  Supp.  426  (1996). 

More  recently,  in  Inland  Steel 
Industries,  Inc.  v.  United  States,  Consol. 
Ct.  No.  93-O9-00567-CVD,  the  CIT 
issued  Slip  Opinion  97-71  and  an 
Order,  dated  June  2,  1997,  accepting  the 
Department's  request  for  a  voluntary 
remand  on  one  issue.  Specifically, 
during  the  verification  of  Usinor 
Sacilor's  questionnaire  responses,  the 
Department  had  discovered  that  six 
Credit  National  loans  included  in  the 
1991  consolidation  of  outstanding 
Credit  National  loans  were  export 
promotion  loans.  Although  in  its  final 
concurrence  memorandum  the 
Department  stated  that  it  would 
determine  these  loans  to  be  specific,  it 
inadvertently  overlooked  these  loans  in 
its  final  determination  and  calculations. 
On  July  7, 1997,  the  Department  ftled  its 
required  remand  results  with  the  CIT. 
On  December  5, 1997,  the  CIT  affirmed 
the  Department's  remand  results.  Inland 
Steel  Industries,  Inc.  v.  United  States. 
Consol.  Court  No.  93-O9-O0567-CVD, 
Slip  Op.  97-168. 


As  a  result  of  the  two  remands,  the 
net  subsidy  rate  for  all  programs  for 
Usinor  Sacilor  has  increased  from 
15.12%  to  15.13%  ad  valorem,  and  the 
"country-wide"  rate  has  increased  from 
15.12%  to  15.13%  ad  valorem. 

Suspension  of  Liquidation 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  (Timken),  the  Court  of  Appeals  for 
the  Federal  Circuit  ("CAFC")  held  that 
the  Department  must  publish  notice  of 
a  decision  of  the  CIT  or  the  CAFC  which 
is  not  "in  harmony"  with  the 
Department's  determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  CAFC  also  held  that  the 
Department  must  suspend  liquidation  of 
the  subject  merchandise  until  there  is  a 
"conclusive"  decision  in  the  case. 
Therefore,  pursuant  to  Timken, 
Commerce  must  suspend  liquidation 
pending  the  expiration  of  the  period  to 
appeal  the  CIT's  E)ecember  5,  1997 
ruling  or,  if  that  ruling  is  appealed, 
pending  a  final  decision  by  the  CAFC. 
However,  because  entries  of  the  subject 
merchandise  already  are  being 
suspended  pursuant  to  the 
countervailing  duty  order  in  effect,  the 
Department  need  not  order  the  Customs 
Service  to  suspend  liquidation.  Further, 
consistent  with  Timken,  the  E)epartment 
will  order  the  Customs  Service  to 
change  the  relevant  cash  deposit  rates  in 
the  event  that  the  CIT's  ruhng  is  not 
appealed  or  the  CAFC  issues  a  final 
decision  affirming  the  CIT's  ruling. 

Dated:  January  6, 1998. 

Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-691  Filed  1-9-98:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Public  Meeting  To 
Discuss  ttie  Development  of  Methods 
for  Micromachlning  Electrical  Test 
Structures  Replicated  in  Silicon-On- 
Insulator  Films  To  Enable  the  Use  of 
High-Resolution  Transmission- 
Electron  Microscopy  for  CD-Metrology 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
meeting  on  January  30, 1998,  to  discuss 
the  development  of  Methods  for 


Micromachlning  Electrical  Test 
Structures  Replicated  in  Silicon-On- 
Insulator  Films  to  Enable  the  Use  of 
High-Resolution  Transmission-Electron 
Microscopy  for  CD-Metrology. 
Attendees  will  be  expected  to  sign  a 
non-disclosure  agreement  before 
participating  in  the  meeting. 

DATES:  The  Meeting  will  take  place  at  9 
a.m.  on  January  30, 1998.  Interested 
parties  should  contact  NIST^to  confirm 
their  interest  at  the  address,  telephone 
number,  or  FAX  number  shown  below. 

ADDRESSES:  The  meeting  will  take  place 
at  Conference  Room  4020,  National 
Institute  of  Standards  and  Technology, 
Boulder,  Colorado.  Inquiries  should  be 
sent  to  Room  B360,  Building  225, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cresswell,  301-975-2072;  FAX 
301-948-4081;  e-mail: 
michael.cresswell@nist.gov. 

SUPPLEMENTARY  INFORMATION:  Any 
development  program  subsequent  to  the 
meeting  will  be  within  the  scope  and 
confines  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub,  L.  99-502, 15 
U.S.C.  3710a),  which  provides  federal 
laboratories,  including  NIST,  with  the 
authority  to  enter  into  cooperative 
research  agreements  with  qualified 
parties.  Under  this  law,  NIST  may 
contribute  personnel,  equipment,  and 
facilities  but  no  funds  to  the  cooperative 
research  program.  This  is  not  a  grant 
program. 

NIST  and  Sandia  National 
Laboratories,  in  collaboration  with  16 
industry  partners  and  SEMATECH,  have 
recently  completed  an  evaluation  of  the 
first  of  two  types  of  SOI  films  for 
linewidth  reference-material 
applications.  The  results  have  indicated 
that  if  a  means  of  certifying  the 
electrical  widths  of  reference  features 
could  be  found,  then  a  range  of  low-cost 
reference  materials  for  linewidth  and 
related  dimensions  could  be  developed 
for  future  SLA  Roadmap  applications. 

Dated:  January  6, 1998. 
Michael  R.  Rubin, 

Deputy  Chief  Counsel. 

[FR  Doc.  98-656  Filed  1-9-98;  8:45  am] 

BILUNG  CODE  3S10-1»-M 
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DEPARTMENir  OF  COMMERCE 

National  Ocethic  and  Atmospheric 
Administration 

P.D.  122297Q] 

Magnuson  Adii  ProvisTons;  Essentia! 
Fish  Habitat;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMF^.  National  Oceanic  and 
Atmospheric  A|dministration  (NOAA). 
Commerce. 

action:  Notice  bf  meeting. 

SUMMARY:  NMF)S  is  convening  a  meeting 
of  the  west  coi$t  salmon  essential  fish 
habitat  (EFH)  technical  team  to  review 
EFH  descriptions  for  salmon  and 
adverse  affects  on  salmon  EFH.  The 
meeting  is  opettj  to  the  public. 
DATES:  The  EF^  technical  team  meeting 
is  on  February!  io.  1998.  from  9:00  a.m. 
to  5:00  p.m.     [ 

ADDRESSES:  TM  meeting  will  be  at  the 
Park  Plaza  International  Hotel  -  San 
Francisco,  117[7|  Airport  Blvd.. 
Buriingame.  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  NMF8.  206-526-6143. 
SUPPLEMENTARY  information:  NMFS  is 
in  the  process  pjf  developing 
recommendations  on  EFH  for  west  coast 
salmon  in  accoidance  with  recent 
amendments  l^  |the  Magnuson-Stevens 
Fishery  Consemfation  and  Management 
Act.  EFH  recommendations  to  be 
presented  to  thia  Pacific  Fishery 
Management  Cduncil  for  an  amendment 
to  the  salmon  f{$hery  management  plan 
include  a  description  of  EFH  for  coho 
salmon,  chinook  salmon,  pink  salmon 
and  sockeye  salmon;  a  description  of 
adverse  effects  jtp  EFH,  including  fishing 
and  non-fishing  jthreats;  and  a 
description  of  irieasures  to  ensure  the 
conservation  and  enhancement  of  EFH. 

NMFS  has  fofined  a  technical  team 
consisting  of  industry,  state,  tribal, 
university,  andlFederjil  individuals  to 
provide  technical  input  and  advice  on 
the  developmeat  of  the  NMFS 
recommendatidrts.  The  technical  team 
met  once  before  in  November  to  review 
draft  EFH  documents.  The  February  10 
EFH  salmon  technical  team  meeting  will 
be  open  to  the  jitiblic  and  the  public 
will  have  an  opportunity  to  comment. 
EFH  documents  will  be  available  at  the 
meeting.  EFH  background  material  can 
also  be  found  on  the  Pacific  States 
Marine  Fisheries  Commission  website  at 
www.psmfc.org/iefh.html. 

Special  AccomAiodations 

The  meeting  i^  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 


auxiliary  aids  should  be  requested  at 
least  5  working  days  prior  to  the 
meeting  date  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  5, 1998. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-619  Filed  1-9-98;  8:45  am] 

BILLING  COOE  3510-22-f 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

P.D.  122297H] 

Magnuson-Stevens  Act  Provisions; 
Essential  Fish  Habitat;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  meeting. 

summary:  NMFS  is  convening  a  meeting 
of  the  Pacific  coast  groundfish  essential 
fish  habitat  (EFH)  technical  team  to 
review  EFH  descriptions  for  groundfish 
and  adverse  effects  on  groundfish  EFH. 
The  meeting  is  open  to  the  public. 
DATES:  The  technical  team  meeting  is  on 
January  30, 1998,  from  10:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management  Council 
offices,  2130  SW  Fifth  Ave.,  Suite  224, 
Portland.  OR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier.  NMFS.  206-526- 
6120. 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
in  the  process  of  developing 
recommendations  on  EFH  for  Pacific 
coast  groundfish  in  accordance  with 
recent  amendments  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  EFH 
recommendations  to  be  presented  to  the 
Parffic  Fishery  Management  Council  for 
an  amendment  to  the  Pacific  Coast 
groundfish  fishery  management  plan 
(FMP)  include  a  description  of  EFH  for 
groundfish  species  managed  by  the 
FMP;  a  description  of  adverse  effects  to 
EFH,  including  fishing  and  non-fishing 
threats;  and  a  description  of  measiu^s  to 
ensure  the  conservation  and 
enhancement  of  EFH. 

NMFS  has  formed  a  technical  teeun 
consisting  of  individuals  from  fishing 
industry,  environmental,  state,  tribal, 
and  Federal  interests  and  agencies  to 
provide  technical  input  and  advice  on 


the  development  of  the  NMFS 
recommendations.  The  technical  team 
will  meet  on  January  30  and  in  early 
March  to  review  draft  EFH  documents 
as  they  are  prepared.  The  first  meeting 
of  the  technical  team  is  scheduled  for 
January  30, 1997,  and  will  focus  on  the 
description  of  EFH.  The  meetings  will 
be  open  to  the  public,  and  the  public 
will  have  an  opportunity  to  comment. 
EFH  documents  vyill  be  available  at  the 
meeting. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  requested  at 
least  5  working  days  prior  to  the 
meeting  date  (see  FOR  FUTHER 
INFORMATION  CONTACT). 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  5, 1998. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-620  Piled  1-9-98;  8:45  am) 

BILUNG  COOE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010698B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Committee 
Chairmen;  Surfclam  and  Ocean  Quahog 
Committee;  Habitat  Committee  and 
Coastal  Migratory  Committee,  together 
with  Habitat  Advisors  and  the  Scientific 
and  Statistical  Committee  (SSC); 
Executive  Committee;  Large  Pelagics 
Committee;  and  Atlantic  Mackerel, 
Squid,  and  Butterfish  Committee  will 
hold  a  public  meeting. 
DATES:  The  meetings  will  be  held  on 
Tuesday.  January  27, 1998  through 
Thursday.  January  29. 1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Sheraton  Atlantic  City  West.  6821 
Black  Horse  Pike.  Atlantic  City  West.  NJ 
08234,  telephone:  1-800-782-9237. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
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Street.  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  are  as  follows: 

Tuesday,  January  27,  1998 

8:00-10:00  a.m.,  the  Committee 
Chairmen  will  meet. 

10:00  a.m.  until  noon,  the  Surfclam 
and  Ocean  Quahog  Committee  will 
meet. 

1:00-5:00  p.m.,  the  Habitat  Committee 
(with  Advisors  and  the  SSC). 

7:00  p.m.,  there  will  be  a  scoping 
meeting  for  Amendment  11  to  the 
Surfclam  and  Ocean  Quahog  Fishery 
Management  Plfm  (FMP);  Amendment 
11  to  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP;  and  Amendment  7 
to  the  Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP. 

Wednesday,  January  28,  1998 

8:00  a.m.  until  noon,  Coimcil  will 
meet. 

12:00  noon  until  1:30  p.m.,  the 
Executive  Committee  will  have  a 
luncheon  meeting. 

1:30-2:00  p.m..  Council  wall  meet. 

2:00-5:00  p.m.,  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  Committee  will 
meet. 

5:00-5:30  p.m.,  the  Comprehensive 
Management  Committee  will  meet. 

7:00  p.m.,  there  will  be  a  Monkfish 
FMP  Public  Hearing. 

Thursday,  January  29,  1998 

8:00-11:15  a.m..  Council  will  meet  at 
which  time  there  will  be  a  Stock 
Assessment  Workshop  which  is 
scheduled  to  last  approximately  2 
hours. 

Agejida  items  include:  Reviewing  the 
1998  work  schedule;  demand 
forecasting  as  part  of  the  surfclam  and 
ocean  quahog  quota  setting  process; 
Interim  final  guidelines  on  Essential 
Fish  Habitat  (EFH),  nonfishing  threats  to 
EFH,  description  and  identification  of 
bluefish  EFH,  and  fishing  gear  impacts 
on  EFH;  possible  recommendations 
concerning  proposed  regulation  changes 
for  highly  migratory  species;  revision  to 
Election  Policy  in  Statement  of 
Operating  Practices  and  Procedures 
(SOPPs),  review  SOPPs  regarding 
Council-staff  interaction,  and  possible 
adoption  of  a  revised  1998  budget; 
discuss  Amendment  7  (particularly 
mackerel  entry  limitation)  for  Atlantic 
mackerel,  squid,  and  butterfish;  and 
disciiss  vessel  replacement  criteria  and 
scup/Lo/igo  interaction. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necessary; 


other  items  may  be  added.  These 
meeting  may  also  be  closed  at  any  time 
to  discuss  employment  or  other  internal 
administrative  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  these 
meetings.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  January  6, 1998. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-699  Filed  1-9-98;  8:45  am) 

nUJNG  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adnrtinistration 

p.D.  010598A] 

Marine  Mammals;  Scientific  Research 
Pemiit  (PHFt  774-1439) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Robert  L.  Brovraell,  Jr.,  NMTS, 
Southwest  Fisheries  Science  Center, 
P.O.  Box  271.  La  JoUa,  CA  92038,  has 
applied  in  due  form  for  a  permit  to  take 
marine  mammals  of  several  species  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
11, 1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221); 


Regional  Administrator,  Southwest 
Region,  NMFS,501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach,  CA  90802-4213 
(310/980-^001);  and 

Protected  Species  Program  Manager, 
Pacific  Area  Office,  2570  Dole  St.,  Rm. 
106,  Honolulu,  HI  96822-2396  (808/ 
973-2987). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Doomientation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13130, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  email 
or  other  electronic  media. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

The  purpose  of  the  proposed  research 
is  to  collect  datt  to  estimate  abundance 
by  species  and  to  determine  population 
structure  for  these  species.  Research 
surveys  will  be  conducted  in  U.S. 
territorial  and  international  waters  over 
a  five-year  period  and  harassment  of 
several  marine  manunal  species  may 
occur  in  the  form  of  vessel  approach, 
helicopter  and  small  plane 
photogrammetry,  biopsy  sample 
collection,  photography,  and  tagging 
and  tracking  of  individual  animals. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 
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Dated:  January  6, 1998. 
Ann  O.  Terbush, 

Chief,  Permits  a^^  Documentation  JJivision, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-700  hied  1-9-98;  8:45  am) 
BILUNG  CODE  35iai-^-F 

'■ H 

DEPARTMENT  OF  COMMERCE 

Technical  Advisory  Committee  to 
Develop  a  Fed0ral  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

AQENCVHTechndlogy  Administration, 
Commerce. 

ACTION:  Notice  6f  open  meeting. 

summary:  Pursjuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  Fel^fuary  25-26, 1998.  The 
Technical  Adviiory  Committee  to 
Develop  a  Fed^jal  Information 
Processing  Stai^dard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  use^by  federal  government 
agencies.  All  sd^sions  will  be  open  to 
the  public.        ! 

dates:  The  meeting  will  be  held  on 
February  26-2^,  1998  from  9:00  a.m.  to 
6:00  p.m. 

ADDRESS:  The  rhfeeting  will  take  place  at 
the  Holiday  Inn  Select,  595  Hotel  Circle 
South,  San  Diego,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback,  Committee  Secretary 
and  Etesignated  Federal  Official, 
Computer  Security  Division,  National 
Institute  of  Standards  and  Technology, 
Building  820,  RJoom  426,  Gaithersbuig, 
Maryland,  2089^;  telephone  301-975- 
3696.  Please  do  pot  call  the  conference 
faciUty  regarding  details  of  this  meeting. 

SUPPLEMENTARY  INFORMATION: 

1.  Agenda:    jj 

Opening  Remarks  | 

Chairperson's  ReiHarks 

News  Updates  (Members.  Federal  Liaisons, 

Secretariat) 
Working  Group  (WG)  Reports 
Intellectual  Property  Issues  (as  necessary) 
Public  Participation 
Plans  for  Next  Maeting 
Closing  Remarks 

Note:  The  items  \a  this  agenda  are  tentative 
and  subject  to  change  due  to  logistics  and 
speaker  availability. 

2.  Public  Participation:  The 
Committee  meeting  will  include  a 


period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

3.  Additional  information  regarding 
the  Committee  is  available  at  its  world 
wide  web  homepage  at:  http:// 
csrc.nist.gpv/tacdfipsfkmi/. 

4.  Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  pubUshed  in 
the  Federal  Register  and  a  similar 
notice  placed  on  the  Committee's 
electronic  homepage. 

Dated:  January  7, 1998. 

Mark  Bohannon, 

Chief  Counsel  for  Technology  Administration. 
(FR  Doc.  98-657  Filed  1-9-98;  8:45  am] 

BILUNG  CODE  3S1»-CN-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Quota  and  Visa 
Requirements  for  Certain  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Malaysia 

January  6, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

quota  and  visa  requirements. 

EFFECTIVE  DATE:  January  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricult\uBl 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  exchange  of  notes  dated  November 
22, 1997  and  December  22, 1997,  the 
Governments  of  the  United  States  and 
Malaysia  agreed  that  discharge  printed 
fabric  classified  in  Harmonized  Tariff 


Schedule  (HTS)  numbers  5516.14.0005, 
5516.14.0025  and  5516.14.0085  in 
Category  611  which  is  produced  or 
manufactured  in  Malaysia  and  imported 
on  or  after  January  1. 1998  will  no 
longer  be  subject  to  visa  requirements 
and  will  not  be  subject  to  1998  limits. 
The  new  designation  for  Category  611 
will  be  611-0.  The  1998  quota  level  for 
the  new  part-Category  611-0  remains 
tmchanged. 

Effective  on  January  14, 1998, 
products  in  Category  611,  produced  or 
manufactured  in  Malaysia  and  exported 
from  Malaysia  on  or  after  January  1. 
1998  must  be  accompanied  by  a  611-0 
part-category  visa.  There  will  be  a  grace 
period  from  January  1, 1998  through 
January  31, 1998  during  which  products 
exported  from  Malaysia  in  Category  611 
may  be  accompanied  by  the  whole  or 
new  part-category  visa.  A  visa  will  not 
be  required  for  discharge  printed  fabric 
in  Category  611  beginning  on  January  1, 
1998,  regardless  of  the  date  of  export. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  amend 
export  quota  and  visa  requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  avt  lable  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  52  FR  32158,  published  on  August 
26, 1987;  and  62  FR  18758,  pubfished 
on  April  17, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  6, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber.  sUk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Malaysia  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  January  14, 1998,  discharge 
printed  fabric  classified  in  Harmonized  Tariff 
Schedule  (HTS)  numbers  5516.14.0005, 
5516.14.0025.  5516.14.0085  in  Category  611 
which  is  produced  or  manufactured  in 
Malaysia  and  imported  on  or  after  January  1, 
1998  will  no  longer  be  subject  to  visa 
requirements  and  will  not  be  subject  to  1998 
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limits,  pursuant  to  exchange  of  notes  dated 
November  22, 1997  and  December  22. 1997 
between  the  Governments  of  the  United 
States  and  Malaysia  and  under  the  tenns  of 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing.  The  new  designation  for 
Category  611  will  be  611-0 '. 

The  import  restraint  limit  for  the  new  part- 
Category  611-0  remains  the  same  as  the  1998 
limit  for  Category  61 1. 

Effective  on  January  14, 1998,  you  are 
directed  to  require  a  part-category  visa  for 
products  in  Category  611-0.  produced  or 
manufactured  in  Malaysia  and  exported  on  or 
after  January  1. 1998.  There  will  be  a  grace 
period  from  January  1, 1998  through  January 
31. 1998  during  which  products  exported 
from  Malaysia  in  Category  611  may  be 
accompanied  by  the  whole  or  new  part- 
category  visa.  A  visa  will  not  be  required  for 
discharge  printed  fabric  in  Category  611 
beginning  on  January  1, 1998,  regardless  of 
the  date  of  expert. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.98-606  Filed  1-9-98;  8:45  am) 

BILUNG  CODE  3510-OR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection: 
Comment  Request 


ACTION:  Notice. 


summary:  The  Corporation  for  National 
and  Community  Service  (CNCS) ,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  §  3508(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly, 
understood,  and  the  impact  of  collection 
requirement  Qn  respondents  can  be 
properly  assessed.  Currently,  the   , 
Corporation  for  National  and 


'  Category  611-0:  all  HTS  numbers  except 
5516.14.0005.  5516.14.0025  and  5516.K.0085. 


Community  Service  is  soliciting 
comments  concerning  its  proposed 
National  Senior  Service  Corps 
Accomplishment  Surveys.  Copies  of  the 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  address  section  of  this 
notice. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
p'roposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  by  March  13, 1998. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service;  Office  of 
Evaluation,  Room  9814;  1201  New  York 
Ave.,  N.W.;  Washington.  D.C.,  20525; 
ATTN:  Chuck  Heifer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Heifer,  (202)  606-5000,  ext.  248. 

SUPPLEMENTARY  INFORMATION: 

Part  I.  (Foster  Grandparent  Program 
Accomplishment  Survey) 

/.  Background 

The  Corporation  for  National  and 
Community  Service  has  been  working 
on  conducting  accomplishment  surveys 
for  all  its  programs  to  assess  the  direct 
accomplishments  of  volunteers  and 
members  in  their  communities  and  at 
their  workstations.  To  date, 
accomplishment  data  has  not  been 
collected  for  the  Foster  Grandparent 
Program  (FGP). 

//.  Current 

The  Corporation  for  National  and 
Community  Service  seeks  an 
accomplishment  survey  for  the  Foster 
Grandparent  Program  (FGP).  Program 
accomplishments  refer  to  the  outputs 


resulting  from  the  service  activities  of 
the  programs. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Foster  Grandparent  Program 
Accomplishment  Survey. 

0MB  Number:  3045-None. 

Agency  Number:  None. 

Affected  Public:  Individueils  and  non- 
profit institutions  served  by  FGP 
volunteers. 

Total  Respondents:  1,250. 

Frequency:  Annually. 

Average  Time  Per  Response:  45 
minutes. 

^  Estimated  Total  Burden  Hours:  937.5 
hours. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Part  n.  (Retired  and  Senior  Volunteer 
Program  Accomplishment  Survey) 

/.  Background 

The  Corporation  for  National  and 
Community  Service  has  been  working 
on  conducting  accomplishment  surveys 
for  all  its  programs  to  assess  the  direct 
accomplishments  of  volunteers  and 
members  in  their  communities  and  at 
their  workstations.  Accomplishment 
data  has  been  collected  once  in  1995  for 
the  Retired  and  Senior  Volunteer 
Program  (RSVP). 

//.  Current  Action 

The  Corporation  for  National  and 
Community  Service  seeks  an 
accomplishment  stirvey  for  the  Retired 
and  Senior  Volunteer  Program  (RSVP). 
Program  accomplishments  refer  to  the 
outputs  resulting  from  the  service 
activities  of  the  programs. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Retired  and  Senior  Volunteer 
Program  Accomplishment  Survey. 

OM3  Number:  3045-None. 

Agency  Number:  None. 

Affected  Public:  Individuals  and  non- 
profit institutions  served  by  RSVP 
volunteers. 

Total  Respondents:  1,250. 

Frequency:  Annually. 

Average  Time  Per  Response:  45 
minutes. 

Total  Burden  Hours:  &3/.5  hours. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Part  ni.  (Senior  Companion  Program 
Accomplishment  Survey) 

/.  Background 

The  Corporation  for  National  and 
Community  Service  has  been  working 
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on  conducting  accomplishment  surveys 
for  all  its  proems  to  assess  the  direct 
accomplishm^^its  of  volunteers  and 
members  in  thair  communities  and  at 
their  workstations.  To  date, 
accomplishment  data  has  not  been 
collected  for  t|iB  Senior  Companion 
Program  (SCP).| 

//.  Current  Ac^lpn 

The  Corporation  for  National  and 
Community  Service  seeks  an 
accomplishmeint  survey  for  the  Senior 
Companion  Piiigram  (SOP).  Program 
accomplishments  refer  to  the  outputs 
resulting  from  the  service  activities  of 
the  programs. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Senior  Companion  Program 
Accomplishment  Survey. 

OMB  Numb«t:  3045-None. 

A^ncy  Number:  None. 

Affected  Public:  Individuals  and  non- 
profit institutii^s  served  by  SCP 
volunteers. 

Total  Respondents:  1,250. 

Frequency:  Annually. 

Average  Tintd  Per  Response:  45 
minutes.  1 1        ' 

Estimated  Tdtal  Burden  Hours:  937.5 
hours. 

Total  Burdeh  Cost  (capital/startup):  0. 

Total  Burden  ^ost  (operating/ 
maintenance):  h. 

Comments  supmitted  in  response  to 
this  notice  will  t>e  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  colljBction  request;  they  will 
also  become  a  ihatter  of  public  record. 

Dated:  January  |0, 1998. 
Lance  D.  Potter,  '' ' 
Director,  Office  of^valuation. 
IFR  Doc.  98-663  Hied  1-9-98;  8:45  am] 
BILUNO  CODE  MS»-M-P 


DEPARTMENT  bF  DEFENSE 

GENERAL  SERhTlCES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No|  {0000-0137] 

Proposed  Collelotion;  Comment 
Request  EntMed  Simplified  Acquisition 
Procedures/FApNET 

AGENCIES:  Departnent  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OM^J.  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Simplified  Acquisition 
Procedures/FACNET.  The  clearance 
currently  expires  on  April  30. 1998. 
DATES:  Comments  may  be  submitted  on 
or  before  March  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson.  Federal  Acquisition 
Pohcy  Division,  GSA  (202)  501-1900. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0137, 
Simplified  Acquisition  Procedures/ 
FACNET,  in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Title  ]X  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act) 
amended  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  401, 
et  seq.)  by  adding  new  sections 
regarding  the  establishment  of  a 
program  for  the  development  and 
implementation  of  a  Federal  Acquisition 
Computer  Network  (hereinafter  referred 
to  as  FACNET)  which  allows  electronic 
interchange  of  procurement  information 
between  the  private  sector  and  the 
Federal  Government  and  among  Federal 
agencies.  Specific  functions  of  FACNET 
are  set  forth  under  Section  30  of  the  Act. 

Regulatory  coverage  on  FACNET  is 
included  under  FAR  Subpart  4.5 — 
Electronic  Commerce  in  Contracting. 
FAR  section  4.503  requires  contractors 
to  provide  registration  information  to 
the  Central  Contractor  Registration  in 
order  to  conduct  business  through 
electronic  commerce  (EC)  with  the 
Federal  Government.  Contractor 
registration  information  is  collected 
electronically  as  a  prerequisite  for 
conducting  EC  with  the  Federal 
Government.  The  process  for  collection 
of  contractor  information  uses  the 
Federal  Implementation  Conventions 
ANSI  X12,  Trading  Partner  Profile,  in 
accordance  with  the  Federal 
Information  Processing  Standards 
161(FIPS).  These  standards  are 
published  by  the  National  Institute  for 
Standards  and  Technology  (NIST),  The 


information  required  to  be  submitted  as 
part  of  contractor  registration  is  the 
same  as  that  currently  provided  by  the 
SF  129,  Solicitation  Mailing  List 
Application;  the  SF  3881.  ACH  vendor/ 
Miscellaneous  Payment  Enrollment 
Form  for  paper  transactions.  In  addition, 
information  pertaining  to  a  contractor 
assignment  of  commercial  and 
Government  entity  (CAGE)  code  (where 
applicable);  electronic  data  interchange 
(EDI)  capabilities,  including  ANSI  Xl2 
transaction  set  and  version  number 
status  for  production,  testing,  sending 
and  receiving;  and  the  registrant's  value 
added  network  (VAN)  or  value  added 
service  (VAS)  electronic 
communications  number  also  needs  to 
be  provided  as  part  of  the  registration 
process.  Requiring  information 
consistent  with  the  existing  forms  that 
Government  contractors  are  familiar 
with  simplifies  the  process  of  gathering 
current,  factual  data  to  input  into  the 
Registration  System.  The  additional 
information  is  information  contractors 
should  have  readily  available  when  they 
have  estabhshed  EC/EDI  capability. 

The  information  submitted  by 
contractors  will  permit  the  Central 
Contractor  Registration  to  establish  a 
central  repository  for  all  vendore  doing 
business  with  the  Federal  Government, 
information  that  is  accessible  by  all 
Government  contracting  activities 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
100,000;  responses  per  respondent,  1; 
total  annual  responses,  100,000; 
preparation  hours  per  response,  .25;  and 
total  response  burden  hours,  25,000. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
100,000;  hours  per  recordkeeper,  .25; 
and  total  recorcU^eeping  burden  hours, 
25.000. 

Obtaining  Copies  of  Proposals: 

Requester  may  obtain  a  copy  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0137.  Simplified  Acquisition 


1834 


Federal  Register  /  Vol.  63,  No.  7  /  Monday.  January  12,  1998  /  Notices 


Procedures/FACNET.  in  all 
correspondence. 

Dated:  January  6. 1998. 
Sharon  A.  Kiser, 
FAB  Secretariat. 

[FR  Doc.  98-623  Filed  1-9-98;  8:45  am] 
BILUNG  COOE  6t20-34-P 

DEPARTMENT  OF  DEFENSE 

Corps  Of  Engineers,  Department  of  the 
Army 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  PEIS)  for  Improving 
the  Regulatory  Process  in  Lee  and 
Collier  Counties  in  Southwest  Florida 

AGBICY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

summary:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  improving  the  regulatory 
process  in  Lee  and  Collier  Counties  in- 
Southwest  Florida.  The  study  is  a 
cooperative  effort  among  the  U.S.  Army 
Corps  of  Engineers  and  other 
government  entities  being  invited  to 
participate.  The  invited  parties  include 
the  two  counties  and  certain  other 
government  agencies  at  the  local, 
regional,  state,  and  Federal  level. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Dugger.  904-232-1686, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  404  of  the  Clean  Water  Act, 
the  Corps  of  Engineers  has  regulatory 
authority  to  permit  the  discharge  of 
dredged  or  fill  material  into  wetlands 
and  other  waters  of  the  United  States. 
The  guidelines  pursuant  to  Section 
404(b)  of  the  act  require  that  impacts  to 
the  aquatic  environment  be  avoided  and 
minimized  to  the  extent  practicable. 
Also,  unavoidable  impacts  are  to  be 
compjensated  (mitigated)  to  the  extent 
practicable.  In  determining  whether  to 
issue  a  permit,  the  Corps  must  also 
comply  with  other  requirements 
including,  but  not  limited  to,  the 
Endangered  Species  Act,  the  National 
Environmental  Policy  Act.  the  Coastal 
Zone  Management  Act,  Section  401  of 
the  Qean  Water  Act,  and  other 
applicable  Federal  laws.  Modifying  land 
for  new  uses  also  involves  zoning,  land 
use  planning,  water  management,  and 
other  regulatory/planning  requirements 
at  the  local,  regional,  state,  and  Federal 
level. 

The  purpose  of  this  effort  is  to 
establish  a  better  foundation  of 


information  and  knowledge  of  existing 
conditions  and  identification  of  future 
alternatives  for  balancing  the  demands 
of  growth  and  conservation.  The  goal  of 
this  effort  is  a  more  effective,  timely, 
streamlined,  cost-conscious,  objective, 
productive,  and  predictable  ^ 

environmental  permitting  process  for 
projects  within  the  study  area.  The 
proposed  action  consists  of  one  or  more 
of  several  measures  (see  Alternatives 
below).  The  purpose  of  these  measures 
is  to  facilitate  efficient,  timely,  and 
appropriate  planning  and  permitting 
while  aff^ording  an  appropriate  level  of 
environmental  protection  and  wise  use 
of  natural  resources. 

Alternatives 

In  addition  to  "no  action",  alternative 
measures  being  considered  include  the 
following:  (1)  Establishing  overall 
conditions  or  concepts  for  ptermit 
approval;  (2)  identification  of  critical 
concerns,  important  natural  resources, 
and  sensitive  ecological  areas;  (3) 
identifying  an  opportunity  for  one  or 
more  regional  permits  for  expedited 
permitting  of  actions  meeting 
established  criteria;  (4)  establishing 
better  communication  and  coordination 
among  the  regulating  and  planning 
agencies;  and  (5)  other  measures 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

Issues 

The  EIS  will  consider  impacts  on 
protected  species,  health,  conservation, 
economics,  aesthetics,  general 
environmental  concerns,  wetlands  (and 
other  aquatic  resouirces),  historic 
properties,  fish  and  wildlife  values, 
flood  hazards,  floodplain  values,  land 
use.  navigation,  shoreline  erosion  and 
accretion,  recreation,  water  supply  and 
conservation,  water  quality,  energy 
needs,  safety,  food  and  fiber  production, 
mineral  needs,  considerations  of 
property  ownership,  and,  in  general,  the 
needs  and  welfere  of  the  people,  and 
other  issues  identified  through  scoping, 
public  involvement,  and  interagency 
coordination.  At  the  present  time,  ouur 
primary  areas  of  environmental  concern 
are  endangered  species,  wetland  loss, 
mitigation,  habitat  fragmentation, 
surface  water  management,  and  surfiace 
water  quality. 

Scoping 

A  Memorandum  of  Understanding 
(MOU)  among  the  prpposed  cooperating 
and  participating  agencies  is  being 
developed  concerning  the  EIS.  A  draft  of 
this  MOU  was  circulated  for  comment 
in  July  1997.  Comments  on  the  draft 
were  shared  by  notice  of  August  25, 


1997.  We  expect  additional  public 
meetings  will  be  held  by  the  Corps  and/ 
or  other  cooperating  agencies  prior  to 
completion  of  the  Draft  EIS.  If  a  formal 
public  scoping  meeting  is  held  by  the 
Corps,  it  will  be  announced.  In  addition, 
all  parties  are  invited  to  participate  in 
the  scoping  process  by  identifying  any 
additional  concerns  on  issues,  studies 
needed,  alternatives,  procedures,  and 
other  matters  related  to  the  scoping 
process. 

Public  Involvement 

We  invite  the  participation  of  affected 
Federal,  state  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals. 

Coordination 

The  proposed  action  is  being 
coordinated  with  a  number  of  Federal, 
state,  regional,  and  local  agencies 
including  but  not  limited  to  the 
following:  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service,  U.S.  Environmental  Protection 
Agency,  Florida  Department  of 
Environmental  Protection,  State  Historic 
Preservation  Officer,  South  Florida 
Water  Management  District,  Lee  and 
Collier  Counties,  Florida  Department  of 
Community  Affairs,  Florida  Came  and 
Freshwater  Fish  Commission,  Florida 
Department  of  Transportation,  Estero 
Bay  Agency  for  Bay  Management, 
Southwest  Florida  Regional  Planning 
Council,  Governor's  Commission  for 
Sustainable  South  Florida  (Southwest 
Florida  Issues  Group),  and  other 
agencies  as  identified  in  scoping,  public 
involvement,  and  agency  coordination. 

Other  Environmental  Review  and 
Consultation 

The  proposed  action  would  involve 
evaluation  for  compliance  with 
guidelines  pursuant  to  Section  404(b)  of 
the  Clean  Water  Act,  application  (to  the 
State  of  Florida)  for  Water  Quality 
Certification  pursuant  to  Section  401  of 
the  Clean  Water  Act,  and  determination 
of  Coastal  Zone  Management  Act 
consistency. 

Agency  Role 

Cooperating  agencies  include  the  U.S. 
Environmental  Protection  Agency  the 
U.S.  Fish  £md  Wildlife  Service,  and 
other  Federal,  state,  and  local  agencies. 
The  cooperating  agencies  will  (1)  help 
define  and  develop  alternatives,  (2) 
participate  in  or  sponsor  public 
meetings,  tmd  (3)  provide  technical 
assessment  of  impacts  and  benefits. 
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DEIS  Preparatib  i 

We  estimate  that  the  DEIS  will  be 
available  to  thenublic  on  or  about 
Octoberl998.    I 
John  R.  HaU, 


Acting  Chief,  Plaiii  ing  Division. 

[FR  Doc.  98-684  I  iled  1-9-98;  8:45  ami 

BILUNG  CODE  3710-^  u  ^4» 


DEPARTMENT  Of  DEFENSE 

Department  of  the  Army 

Reserve  Officers'  Training  Corps 
(ROTC)  Prograi|i|  Subcommittee 

AGENCY:  U.S.  AiUy  Cadet  Command. 
ACTION:  Notice  dfj  meeting. 

SUMMARY:  In  accjtirdance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (jFf.L.  92-463), 
announcement  ite  made  of  the  following 
committee  meeting: 

Name  of  Comhiittee:  Reserve  Officers' 
Training  Corps  (^OTC)  Program 
Subcommittee    I  j 

Dates  ofMeetMg:  February  3  &  4. 
1998. 

Place  of  Meeting:  The  Pentagon,  Room 
(To  be  determined). 

Time  ofMeetihjg:  8:30  a.m.  to  5:00 
p.m.  on  Februartp.  1998,  and  8:30  a.m. 
to  12:00  p.m.  onlFebruary  4, 1998. 
.  Proposed  Agetipa:  Review  and 
discussion  of  ch^fages  to  the  major 
ROTC  programs  pince  the  July  1997 
meeting  at  the  Pentagon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  Spadaf|)ra,  U.S.  Army  Cadet 
Command.  ATCCj-TE,  Fort  Monroe, 
Virginia  23651-3000;  phone  (757)  727- 
•  4595. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Subcomrtiittee  will  review  the 
significant  changes  in  ROTC 
scholarships,  missioning,  advertising 
strategy,  marketing,  camps  and  on- 
campus  training,  die  Junior  High  School 
Program  and  ROTJC  Nursing. 

2.  Meeting  of  tfcfe  Advisory  Committee 
is  open  to  the  public.  Due  to  space 
limitations,  attendance  may  be  limited 
to  those  persons  Who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intent  to  attend 
the  February  3  &  ji  1998  meeting. 

3.  Any  membeid  of  the  public  may  file 
a  written  statement  with  the  Committee 
before,  during  or  aifter  the  meeting.  To 
the  extent  that  tii^  permits,  the 
Committee  chain^iian  may  allow  public 
presentations  of  0i|al  statements  at  the 
meeting. 


4.  All  communications  regarding  this 
Advisory  committee  should  be  directed 
to  the  above  address. 
Gregory  D.  Sliowalter, 

Anny  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-683  Filed  1-9-98;  8:45  am] 

BILUNG  CODE  3710-1S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent  Application 
for  Non-Exclusive,  Exclusive,  or 
Partially  Exclusive  Licensing . 

AGENCY:  U.S.  Army  Chemical  and 
Biological  Defense  Command,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404, 
announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
application  for  non-exclusive,  exclusive, 
or  partially  exclusive  licensing.  The 
patent  application  listed  below  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

Title:  Low  Concentration  Aerosol 
Generator. 

Description:  This  invention  relates  to 
an  apparatus  which  is  capable  of 
generating  and  counting  low 
concentrations  of  individual  aerosol 
particles. 

Patent  Application  Number:  08/ 
837,362. 

Filing  Date:  April  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  CBDCOM,  ATTN: 
AMSCB-GC  (Bldg  E4435),  APG,  MD 
21010-5423,  Phone:  (410)  671-1158: 
FAX:  410-671-2534  or  E/mail: 
ujbiffon@cbdcom.apgea.army.mil. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-685  Filed  1-9-98;  8:45  am] 

BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Prospective  Grant  of  Exclusive  Patent 
License 

agency:  U.S.  Army  Chemical  and 
Biological  Defense  Command,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  15  U.S.C.  209(c)(1)  and  37 
CFR  Part  404.7(a)(l)(i),  CBDCOM  hereby 
gives  notice  that  it  is  contemplating  the 


grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S^  Patent  Application 
Number  08/941,990  filed  10/1/97, 
entitled,  "System  and  Method  for 
Detection,  Identification  and  Monitoring 
of  Submicron-Sized  Particles"  to 
En  Virion,  L.L.C.  having  a  place  of 
business  in  Midlothian.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  CBDCOM,  Attn: 
AMSCB-GC  (Bldg.  E4434),  APG.  MD 
21010-5423.  Phone:  (401)  671-1158; 
FAX:  410-671-2534  or  E-mail: 
ujbiffon@cbdcom.apgea.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted,  unless 
within  sixty  days  from  the  date  of  this 
published  Notice,  CBEXZOM  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7 

U.S.  Patent  AppHcation  08/941.990 
pertains  to  an  automated  detection  and 
monitoring  device  and  method  which 
samples  submicron  sized  particles  or 
macromolecules.  It  provides  for  the 
sampling  of  viruses  and  virus-Uke 
agents  in  bioaerosols  and  fluids, 
especially  biological  fluids. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer 
|FR  Doc.  98-686  Filed  1-9-98:  8:45  am] 

BILUNG  CODE  STIO-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent  Application 
for  Non-Exclusive,  Exclusive,  or 
Partially  Exclusive  Licensing 

AGENCY:  U.S.  Army  Chemical  and 
Biological  Defense  Command,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404, 
announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
application  for  non-exclusive,  exclusive, 
or  partially  exclusive  licensing.  The 
patent  application  listed  below  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

Title:  System  and  Method  for 
Detection,  Identification  and  Monitoring 
of  Submicron-Sized  Particles. 
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Description:  This  invention  pertains 
to  an  automated  detection  an  J 
monitoring  device  end  method  which 
samples  submicron  sized  particles  or 
macromolecules.  It  provides  for  the 
sampling  of  viruses  and  virus-like 
agents  in  bioaerosols  and  fluids, 
especially  biological  fluids. 

Patent  Application  Number:  08/ 
941.990. 

Filing  Date:  October  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  CBDCOM,  Attn: 
AMSCB-GC  (Bldg  E4435),  APG.  MD 
21010-5423.  Phone:  (410)  671-1158; 
FAX:  410-671-2534  or  E-mail: 
ujbiffon@dbdcom.apgea,anny.mil. 
SUPRUEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-687  Filed  1-9-98;  8:45  am] 

nUMG  CODE  371*-M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Prospective  Grant  of  Exclusive  Patent 
License 

agency:  U.S.  Army  Chemical  and 
Biological  Defense  Command 
(USACBDCOM).  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  15  U.S.C.  209(c)(1)  and  37 
CFR  Part  404.7(a)(l)(i),  CBDCOM  hereby 
gives  notice  that  it  is  contemplating  the 
grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
Number  08/871.665.  filed  June  9. 1997. 
entitled.  "Rapidly  Deployable.  Man- 
Portable,  Inflatable.  Chemical, 
Biological,  Radiological  &  Explosive 
Containment  System"  to  Zumro.  Inc., 
having  a  place  of  business  in  Willow 
Grove,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  CBDCOM,  ATTN: 
AMSCB-GC  (Bldg  E4435),  APG,  MD 
21010-5423,  Phone:  (410)  671-1158; 
FAX:  (410)  671-2534  or  E-mail: 
ujbiffon@cbdcom.apgea.anny.mil. 
SUPPLEMBTTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted,  unless 
within  sixty  days  from  the  date  of  this 
published  Notice,  CBDCOM  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

U.S.  Patent  Applications  08/871,665 
relates  to  a  relatively  light  weight 
containment  system  which  can  be  used 
to  contain  or  mitigate  the  effects  of 
explosively  disseminated  chemical  and/ 
or  biological  devices. 
Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  98-688  Filed  1-9-98;  8:45  am] 

BILUNQ  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Finding  of  No  Significant  Impact  for 
the  Defense  Logistics  Agency  Human 
Resources  Operation  Restructuring 

AGENCY:  Defense  Logistics  Agency 
(DLA),  Defense. 
ACTION:  Notice. 

SUMMARY:  An  environmental  assessment 
on  the  restructuring  of  the  DLA  human 
resources  operation  was  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  as  amended  (42 
U.S.C.  4321  et  seq.)  and  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500-1508).  The 
environmental  assessment  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  necessary. 
Interested  parties  may  submit  comments 
to  the  address  listed  below  for  a  30-day 
period  from  the  date  of  this  Notice. 
EFFECTIVE  DATE:  January  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dan  McGinty,  Staff  Director, 
Congressional  and  Public  Affairs  Office, 
Defense  Logistics  Agency,  8725  John  J. 
Kingman  Road,  Ft.  Belvoir,  VA  22060- 
6221,(703)  767-6222. 
SUPPLEMENTARY  INFORMATION:  Qvilian 
worlcforce  reductions,  cost  controls, 
economies  of  scale,  and  the  Department 
of  Defense  (DoD)  mandates  to  have  a 
ratio  of  one  human  resource  employee 
per  61  employees  have  caused  the  DLA 
to  develop  a  strategy  to  restructure  it3 
personnel  ser/ice  while  still 
maintaining  quality  support  to 
customers.  Further,  DoD  has  established 
a  goal  of  improving  its  service  ratio  to 
1:100  by  Fiscal  Year  2003.  The 
mandates  emd  the  goal  can  only  be 
achieved  by  consolidating  functions  and 
installing  modem  personnel 
information  systems  to  continue  the 
current  and  projected  levels  of  service: 

DLA  has  Offices  of  Civilian  Personnel 
(OCP)  at  nine  locations.  Given  the  DoD 
directive,  DLA  decided  to  establish  a 
Human  Resources  Operations  Center 


(HROC)  at  the  most  favorable  location. 
Determination  of  the  most  cost  effective 
site,  for  the  HROC  was  the  result  of  a 
DLA  study  completed  in  mid-19%.  The 
study  reviewed  each  of  the  existing  field 
locations  and  facilities.  Each  site  was 
considered  on  an  equal  basis  and 
evaluated  using  the  same  criteria.  The 
criteria  included  the  availability  of 
office  space,  parldng,  meeting  space, 
telecommunications,  and  automated 
data  processing  (ADP);  timing;  and  cost. 
The  Defense  Supply  Center  Columbus 
(DSCC),  located  near  Columbus,  Ohio, 
emerged  as  the  facility  having  the  most 
favorable  space  and  support  services 
available  at  a  reasonable  cost.  In 
addition,- the  Columbus  site  offered  the 
advantage  of  colocation  with  other  DLA 
components  that  provide  ADP  system 
support  to  current  personnel  operations. 

Modernizing  civilian  personnel 
systems  is  an  important  aspect  of 
increasing  the  efficiency  of  human 
resources  specialists.  The  DoD 
personnel  community  has  been  working 
on  this  issue  aggressively  since  1989. 
Most  of  the  effort  has  capitalized  on 
economies  of  scale  while  maintaining  or 
improving  the  quality  of  service  without 
impairing  chain-of-command 
accountability.  Further,  DoD  realizes 
that  restructuring  alone  will  not  achieve 
DoD  goals  for  personnel  management. 
DoD  must  also  engage  in  efforts  to 
modernize  its  {Mrsonnel  system  to  a 
single  DoD  system  using  the  latest 
technology.  The  Columbus  location 
offers  an  excellent  site  for  progressive 
system  up>grading. 

For  DLA,  the  regionalization  of 
civilian  personnel  support  functions 
would  incorporate  a  division  of 
personnel  duties  between  the  HROC  at 
DSCC  and  the  nine  OCPs. 

There  would  be  reductions  in  staff  at 
each  OCP  associated  with  the  loss  of 
some  of  the  personnel  functions 
currently  being  provided  at  these 
locations,  including  losses  from  the  OCP 
at  the  DSCC.  At  four  OCPs,  50  or  more 
staff  could  be  lost: 

•  DSCC— 96  staff. 

•  Defense  Distribution  Region  West 
(DDRW  near  Stockton,  California)— 131 
staff. 

•  Defense  Supply  Center  Richmond 
(DSCR  near  Richmond,  Virginia) — 87 
staff. 

•  Defense  Personnel  Support  Center 
(DPSC  Philadelphia.  Pennsylvania)-^4 
staff. 

The  envirormiental  effects  of  the  gains 
and  losses  on  these  locations  are 
analyzed  in  the  environmental 
assessment.  At  the  remaining  five 
locations,  less  than  50  staff  would  be 
lost  per  site.  The  environmental  effects 
of  these  losses  are  not  analyzed  because 
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they  are  covered  by  a  categorical 
exclusion  (DLA  NEPA  Regulation- 
Categorical  Exc^iision  #10). 

There  would  dlso  be  increases  in  staff 
associated  with  regional  personnel 
functions  to  be  transferred  to  the  HROC 
at  DSCC.  Approximately  250  staff  would 
be  required  for  the  HROC,  so  diere 
could  be  a  net  iiiprease  of  154  people  at 
DSCC.  The  additional  staff  would  be 
housed  in  existiiig  facilities  at  the 
DSCC.  Only  mi^br  modifications  to  the 
facilities  would|4»e  required.  The  level  of 
modifications  that  would  be  undertaken 
would  be  covered  by  a  categorical 
exclusion  and  would  not  require 
additional  enviminmental  analysis. 
Therefore,  this  iivironmental 
assessment  does  not  analyze  facility 
modifications  that  might  be  required  by 
this  action.        1 1 

The  environmental  assessment 
considered  the  environmental  and 
socioeconomic  ioipacts  of  the  proposed 
action  and  the  nO  action  alternative.  The 
conclusion  of  the  assessment  is  that  the 
restructuring  of  iJLA's  human  resource 
operation  placing  a  regional  office  at 
DSCC  is  not  a  mjajjor  action  significantly 
affet^ting  the  quality  of  the  human 
environment  or  requiring  the 
development  of  ^  Enviroimiental 
Impact  Statemen^. 

A  public  comi|i)ent  period  regarding 
the  environmenkl  assessment  will 
begin  on  the  datfelof  publication  of  this 
Notice  and  will  fcbnclude  30  days  later. 
Copies  of  the  environmental  assessment 
are  available  for  inspection  at  the  DLA 
Congressional  artfl  Public  Affairs  Office 
and  horn  the  contacts  listed  below. 
Interested  parties  may  also  contact  the 
DLA  Congressional  and  Public  Affairs 
Office  at  telephone  (703)  767-6222. 
Jack  Allen  (DSCC-DEB).  Defense  Supply 

Center  Columl^tis.  3990  E.  Broad 

Street,  Columbtts,  OH  43216-5000, 

Tel:  (614)  692-2328 
Donna  Foore  (DSCR-DB),  Defense 

Supply  CenterJUchomond, 

Richmond,  VAJ  23297-5000,  Tel:  (804) 

279-3139/3200! 
Frank  Johnson  (DpSC-DB),  Defense 

Personnel  SupDort  Center,  2800  South 

20th  Street,  Philadelphia,  PA  19145- 

8419.  Tel:  (215i)!  737-2311/2312 
Doug  Imberi  (ASCW-WP),  Defense 

Distribution  Region  West,  Office  of 

Public  Affairs,  700  East  Roth  Road, 

Bldg.  Si,  Stockton,  CA  95296-0010, 

Tel:  (209)  982-2839 
Carol  J.  Simpson  (DRMS-XB).  Defense 

Reutilization  aiid  Marketing  Service. 

Defense  Logistics  Service  Center. 

Federal  Center.  Battle  Creek,  MI 


Ann  Jensis-Dale  (DCMDE-DB),  Defense 
Contract  Management  District  East, 
Office  of  Public  Affairs,  495  Summer 
Street,  Boston,  MA  02210-2184,  Tel: 
(617) 753-4298 

Gay  Maimd  (DCMDW-DB),  Defense 
Contract  Management  District  West, 
Office  otPublic  Affairs.  222  North 
Sepulveda  Blvd.  El  Segimdo,  CA 
90245-4320.  Tel:  (310)  335-4440 

Keith  Beebe  (DDC-DB).  Defense 
Distribution  Center,  Office  of 
Command  Affairs.  14  Dedication 
Drive.  Suite  2.  New  Cumberland.  PA 
17070-5001.  Tel:  (717)  770-7209/ 
6223 

Dennis  J.  Lillo, 

Director,  Environmental  Quality, 

(Environmental  and  Safety  Policy). 

[FR  Doc.  98-617  Fiied  1-9-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 

summary:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/EU(CA)-17  for  the 
transfer  of  32.288  grams  of  natural 
uranium  hexafluoride  from  Cameco 
Corp.  in  Saskatchewan.  Canada,  to 
Urenco  Limited  in  Capenhurst.  United 
Kingdom,  for  the  purpose  of  toll 
enrichment,  for  use  in  commercial 
power  reactors. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 


Dated:  January  6, 1998. 
For  the  Department  of  Energy. 
Cherie  P.  Fitzgerald. 

Director,  International  Policy  and  Analysis 

Division,  Office  of  Arms  Control  and 

Nonproliferation. 

(FR  Doc.  98-676  Filed  1-9-98;  8:45  am] 

MUINQ  CODE  64S<M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 


summary:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/EU(CA)-16  for  the 
transfer  of  79.929.300  grams  of  natural 
uranium  ore  concentrates  firom  Cameco 
Corp.  in  Saskatchwan.  Canada  to  the 
British  Nuclear  Fuels  Pic.  (BNFL)  in 
Lancashire.  United  Kingdom,  for  the 
purpose  of  toll  conversion,  for  use  in 
commercial  power  reactors. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
secvuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  January  6, 1998. 
For  the  Department  of  Energy. 
Clierie  P.  Fitzgerald. 

Director,  International  Policy  and  Analysis 

Division,  Office  of  Arms  Control  and 

Nonproliferation. 

IFR  Doc.  98-677  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  laboratory 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL) 
DATES: 

Tuesday,  January  20,  1998  from  7:30 
a.m.  to  6:00  p.m..  Mountain  Standard 
Time  (MST) 
Wednesday,  January  21, 1998  from  8:00 
a.m.  to  5:00  p.m.  MST.  There  wrill  be 
public  comment  sessions  on  Tuesday, 
January  20,  1998  from  5:00  p.m.  to 
6:00  p.m.  MST  and  Wednesday, 
January  21,  1998  from  1:00  p.m.  to 
1:30  p.m.  MST. 
ADDRESSES:  Doubletree  Hotel  Boise 
Downtown,  1800  Fairview  Avenue, 
Boise.  Idaho  83702. 
FOR  FURTHER  INFORMATION  CONTACT: 
INEEL  Information  (1-800-708-2680)  or 
Wendy  Green  Lowe,  Jason  Associates 
Corp.  (208-522-1662). 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda:  The  EM  SSAB, 
INEEL  will  finalize  recommendations 
on  the  Proposed  Plan's  for  Waste  Area 
Groups  8  and  9,  the  proposed  remedial 
action  for  Waste  Area  Group  3,  and  the 
role  of  the  Board.  The  Board  will  also 
receive  a  presentation  on  the  Budget  for 
Fiscal  Year  2000  and  on  the  Resource 
Conservation  and  Recovery  Act 
permitting  for  the  Calciner  at  the  Idaho 
Chemical  Processing  Plant,  and  will 
have  an  interactive  session  with 
members  of  the  Idaho  legislature  on  the 
roles  and  responsibilities  of  the  Board. 
For  a  most  current  copy  of  the  agenda, 
contact  Woody  Russell,  DOE-Idaho, 
(208)  526-0561,  or  Wendy  Green  Lowe, 
Jason  Associates  Corp.,  (208)  522-1662. 
The  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public,  with 
public  comment  sessions  scheduled  for 
Tuesday.  January  20, 1998  from  5:00 
p.m.  to  6:00  p.m.  MST  and  Wednesday, 
January  21, 1998  from  1:00  p.m.  to  1:30 


p.m.  MST.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  its 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  INffiL  Information  line  or 
Wendy  Green  Lowe,  Jason  Associates 
Corp.,  at  the  addresses  or  telephone 
numbers  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  January  7, 
1998. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-679  Filed  1-9-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Mariagement  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  January  21, 1998: 
6:00  p.m.-9:00  p.m.  (Mountain  Standard 
Time). 

ADDRESSES:  South  Broadway  Cuhural 
Center,  1025  Broadway  SE, 
Albuquerque,  New  Mexico. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:00  p.m. — Kirtland  Air  Force  Base 
Working  Group  Meeting 

7:00  p.m.— Call  to  Order/Roll  Call- 
Jamie  Welles 

7:02  p.m. — Public  Comments 

7:12  p.m. — Approval  of  Agenda 

7:14  p.m. — Approval  of  11/19/97 
Minutes 

7:19  p.m. — Chair's  Report — ^Jamie 
Welles 

7:24  p.m.— Break 

7:34  p.m. — Basic  Radiological 
Principles — Presentation 

7:44  p.m. — Basic  Radiological 
Principles — Discussion 

7:54  p.m. — Mixed  Waste  Landfill — 
Presentation 

8:04  p.m.— Mixed  Waste  Landfill- 
Discussion 

8:14  p.m. — Los  Alamos  National 
Laboratory  NEWNET  and  the 
Community  Radiation  Monitoring 
Group — Presentation 

8:34  p.m. — Self-Evaluation  Committee 
Report 

8:44  p.m. — New/Other  Business 

8:54  p.m. — Public  Comments 

8:58  p.m. — Announcement  of  Next 
Meeting — February  18, 1998 

9:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  January  21, 1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 
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Minutes:  Thd  ^ninutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  FVeedom  of  Information 
Public  Reading  Koom,  lE-190.  Foirestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  availabHa  by  writing  to  Mike 
Zamorski,  Depaitment  of  Energy 
Kirtland  Area  Office.  P.O.  Box  5400. 
Albuquerque.  NM  87185.  or  by  calling 
(505) 845-4094. 

Issued  at  Washl^on,  DC  on  January  7, 
1998. 

KMdwlSvaad.   j 

Deputy  Advisory  Coaunittee  Managpment 
Officer.  \ 

IFR  Doc  98-680  f-jled  1-9-98;  8:45  am] 
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DEPARTMENT  \^  ENERGY 

If 
Office  of  Energy  Reeeerch 

Energy  Reeeerch  Financiel  Assistance 
Program  Notice  06-09;  Energy 
Biosciences 

agency:  U.S.  Dciiartment  of  Enerev 
(DOE).  '" 

action:  Notice  i  i  viting  grant 
preapplications. 


summary:  The  Oftce  of  Basic  Energy 
Sciences  of  the  Qlffioe  of  Energy 
Research  (ER).  U.B.  Department  of 
Energy  (DOE)  inWtes  preapplications 
from  potential  abbhcants  for  research 
funding  in  the  Energy  Biosciences 
program  area.  Tli^  intent  in  asking  for  a 
preapplication  i^  Ito  save  the  time  and 
effort  of  appUcanis  in  preparing  and 
submitting  a  formal  project  application 
that  may  be  inappropriate  for  the 
program.  The  preapplication  should 
consist  of  a  two-to  three-page  concept 
paper  on  the  research  contemplated  for 
an  application  to(  |he  Energy  Biosciences 
program.  The  concept  paper  should 
focus  on  the  scientific  objectives  and 
significance  nf  the  planned  research, 
and  include  an  outline  of  the 
approaches  planned,  and  any  other 
information  relating  to  the  planned 
research.  No  budget  information  or 
biographical  data  need  be  included;  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  gives  us 
the  opportunity  tp  advise  potential 
applicants  on  Uie|  suitability  of  their 
research  ideas  to  Ine  mission  of  the  DOE 
Energy  Biosciences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  from  the  Division  of  Energy 
Biosciences  offic#iin  time  to  allow  for 


an  adequate  preparation  period  for  a 
formal  application. 
DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  27, 1998.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  17. 1998. 
The  deadline  for  receipt  of  formal 
appUcations  is  June  17, 1998. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  98-09  should  be 
forwarded  to:  U.S.  Department  of 
Enei^gy,  Office  of  Basic  Energy  Sciences, 
ER-17.  Division  of  Enern  Biosciences. 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  Attn:  Program  Notice 
98-09.  Fax  submissions  are  acceptable 
at  (301)  903-1003. 

FOR  FURTHER  INRMMATION  CONTACT:  Ms. 
Pat  Snyder,  Division  of  Eneigy 
Biosciences.  Office  of  Basic  Eneigy 
Sciences,  ER-17. 19901  Germantown 
Road,  Germantown,  MD  20874-1290, 
telephone  (301)  903-2873;  E-mail 
pat.snyder9oer.doe.gov. 
SUPPLBIENTARY  INFORMATION:  Potential 
applicants  should  submit  a  brief 
preapplication  which  consists  of  two  to 
three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  Eneigy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  futiu^  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  biodiemical,  genetic 
and  physiological  investigations  that 
may  contribute  towards  providing 
alternate  fuels,  petroleum  replacement 
products,  energy  conservation  measures 
as  well  as  other  technologies  such  as 
phytoremediation  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metaboUc, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
ion  uptake,  transport  and  accumulation, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  enei^getics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions;  and  one-carbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 


discern  and  understand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for 
new  grant  awards  in  FY  1999.  The 
magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  wrill  depend  on  the  budget 
process.  The  awards  made  during  FY 
1997  averaged  close  to  S100.000  per 
year,  mostly  for  a  tibree-year  duration. 
The  principal  piupose  in  using 
preapplications  at  this  time  is  to  reduce 
the  expenditiire  of  time  and  effort  of  all 
parties.  Information  about  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluations  and 
selection  processes,  and  other  poUdes 
and  procedures  may  be  found  in  the  10 
CFR  part  605  and  the  AppUcation  Guide 
for  the  Office  of  Energy  Research 
Financial  Assistance  Program. 
Electronic  access  to  Hi's  Financial 
Assistance  Guide  is  possible  via  the 
Internet  using  the  following  Web  Site 
address:  http://www.er.doe.gov/ 
production/grants/grants.html 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049.  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  D.C.  on  )anuary  5, 
1998 

John  Rodney  Clarli. 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research . 
(FR  Doc.  98-675  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Reeearcli 

Fusion  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  Fusion  Energy 
Sciences  Advisory  Committee  (FESAQ. 

DATES:  Thursday,  January  22. 199p,  8:30 
a.m.  to  3:30  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Auditorium, 
Germantown,  Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  III,  Executive 
Assistant,  Office  of  Fusion  Energy 
Sciences,  U.S.  Department  of  Energy, 
Germantown.  MD  20874,  Telephone: 
301-903-4941. . 
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SUPPLEMENT  MFORMAHON: 
Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to  (1) 
make  comments  and  recommendations 
on  the  Strategic  Plan  for  International 
Collaborations  on  Fusion  Science  and 
technology  Research:  and  (2)  begin  the 
FESAC  review  of  the  Fusion  Materials 
research  program. 

Tentative  Agenda 

DOE  Perspective  by  Martha  Krebs 

Discussion  of  Strategic  Plan  for 
International  Collaborations 

Public  Comment 

Presentations:  Fusion  Material  Research 

Prepare  Letter  to  DOE 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Albert  L. 
Opdenaker  at  301-903-8584  (fax)  or 
albert.opdenaker@mailgw.er.doe.gov  [e-. 
mail).  Requests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes: 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  I- 
190.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  January  7, 
1998. 

Racbal  Samuel,  

Deputy  Advisory  Committee,  Management 

Officer 

(PR  Doc.  98-678  Filed  1-9-98:  8:45  am) 

SaUNSCOOC  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP98-102-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  become 
effective  January  1, 1998: 

Thirtieth  Revised  Sheet  No.  8 
Thirtieth  Revised  Sheet  No.  9 
Twenty-ninth  Revised  Sheet  No.  13 
Thirty-fourth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tari^  sheets  are  being  filed  to  commence 
recovery  of  approximately  $2.2  million 
of  additional  pricing  differential  (PD) 
and  carrying  costs  that  were  incurred  by 
ANR  during  the  period  June  1, 1997 
through  October  31, 1997  as  a  result  of 
the  implementation  of  Order  Nos.  636, 
et  seq.  ANR  proposes  a  reservation  fee 
surcharge  applicable  to  its  Part  284  firm 
transportation  customers  to  recover 
ninety  percent  (90%)  of  the  PD  costs, 
and  an  adjustment  to  the  maximum  base 
tariff  rates  applicable  to  Rate  Schedule 
ITS  and  overrun  service  rendered 
pursuant  to  Rate  Schedule  FTS-2,  so  as 
to  recover  the  remaining  ten  percent 
(10%).  ANR  has  requested  that  the 
Commission  accept  the  tendered  sheets 
to  become  effective  January  1, 1998. 
ANR  advises  that  the  proposed  charges 
would  increase  its  PD  surcharge  from 
$0,196  to  $0,228  per  Dth  per  month. 

Any  person  desiring  to  De  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walson,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-638  Filed  1-9-98:  8:45  am) 

BiUJNO  CODE  a717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-107-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  and  Original  Volume  No.  2,  the 
following  tariff  sheets  proposed  to  be 
effective  February  1, 1998: 

Sixth  Revised  Sheet  No.  2 
Twentieth  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  202      ^ 
Third  Revised  Sheet  No.  210 

Original  Volume  No.  2  Fourteenth  Revised 
Sheet  No.  14 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR's  Ninth  Annual  Reconciliation  of 
buyout  buydown  costs  being  recovered 
by  means  as  Volumetric  Buyout 
Buydown  Surcharges  contained  in 
Docket  Nos.  RP91-33,  et.al..  and  RP96- 
328.  The  proposed  charges  are  designed 
to  recover  $21.7  million  less  on  an 
annual  basis  than  the  currently  efliective 
volumetric  surcharges,  due  to  lower 
interest  orr  decreasing  principal 
balances.  The  surcharges  will  expire  in 
April,  1998  and  August.  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-«43  Filed  1-9-98;  8:45  am] 

BIUJNQ  CODE  S717-01-M 
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OEPARTMEN|lt  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


4- 


[Docket  No.  ER^-4442-00(9 

Central  Power  and  Light  Company; 
Notice  of  Filim 

January  6, 1998. 

Take  notice  ithat  on  December  24, 
1997.  Central  Pbvfer  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenoad  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filjitg  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedvu*  (l8  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  16, 1998.  Protests  will  be 
considered  by  ^le  Commission  in 
determining  th^  appropriate  action  to  be 
taken,  but  will  liot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wats«n.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-625  jTded  1-9-98;  8:45  am] 
nuMQ  oooe  trir-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ^tegulatory 
Commission 

[Docket  Na  RP«t-l-1«7-006] 

Chandeleur  Pips  Une  ComfMny; 
Notice  of  Compianoe  HHng 

January  6, 1998.   | 

Take  notice  thlt  on  December  31, 
1997,  Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tarifi.  Second  Revised 
Volume  No.  1.  tfaJB  revised  tariff  sheets 
hereto  in  compliAnce  with  the 
Commission's  Letter  Order  Pursuant  to 
18  CFR  375.307  |(^)(l)  and  (bHS)  issued 
December  11. 1M7  in  the  above- 
referenced  dock^.  Tariff  Sheet  Nos.  19. 
19A.  19B.  29  an4i67  to  be  effective 
November  1, 1997  in  order  to 
implement  the  GISB  Standards  adopted 
under  Order  No.  587-C  and  Tariff  Sheet 
No.  69,  to  be  eff0<^ve  June  1. 1997  to 
reflect  correct  GI$B  version  numbers 
and  to  delete  ref^)«ice  to  GISB 
standards  4.3.5. 


Chandeleur  states  that  it  is  serving 
copies  of  the  filing  to  its  customers. 
State  Commissions  and  interested 
parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doa  98-631  Filed  1-9-98;  8:45  am] 

MLUNO  OOOE  •n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-406-00^ 

CNG  Transmission  Corporation;  Notice 
of  Compliance  and  Motion  Filing 

January  6, 1998. 
Take  noUce  that  on  December  31, 
■  1997.  CNG  Transmission  Corporation 
(CNG).  tendered  for  filing  and  moved  to 
place  into  effect  as  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Voliune  No.  1. 
various  tariff  s^ts  as  listed  on 
Appendix  A  to  the  transmittal  letter  of 
CNG's  filing.  CNG  requests  an  effective 
date  of  January  1. 1998.  for  its  proposed 
tariff  sheets. 

CNG  states  that  the  purpose  of  its 
filing  is  to  move  its  revised  tariff  sheets 
into  efiiact.  and  to  include  revised  tariff 
sheets  in  order  to  address  compUance 
matters  raised  by  the  Commission  in  its 
suspension  and  rehearing  orders  in  this 
proceeding,  as  well  as  to  reflect  the 
small  customer  rate  revisions  it  filed  on 
November  26, 1997,  in  Docket  No. 
RP98-65-000.  CNG  states  that  its  filing 
also  reflects  two  volimtary  rate 
reduction  to  its  rates  in  an  effect  to 
reduce  the  impact  of  the  otherwise 
applicable  increase  to  CNG's  customers. 
CNG  states  that  it  reserves  the  right  to 
seek  perspective  recovery  of  the  full 
increase  reflects  in  its  July  1, 1997 
filing. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  parties  to  the 
captioned  proceeding. 


Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  Street,  N.E.,  Washington.  DC. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  13. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-634  Filed  1-9-98;  8:45  am) 

BIUJNQ  CODE  eri7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP9e-103-000I 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  CNG  Transmission  Corporation 
(CNGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of 
February  1, 1998: 

Thirty-Fourth  Revised  Sheet  No.  32 
Thirty-Fourth  Revised  Sheet  No.  33 

CNGT  states  that  the  purpose  of  this 
filing  is  to  submit  CNGT's  quarterly 
revision  of  the  Section  18.2.B. 
Surcharge,  effective  for  the  three-month 
period  commencing  February  1. 1998. 
The  charge  for  the  quarter  ending 
January  31, 1998  has  been  $0.0269  per 
Dt,  as  authorized  by  Commission  Order 
dated  November  4, 1997  in  Docket  No. 
RP9»-10.  CNGT's  proposed  Section 
18.2.B.  surcharge  for  the  next  quarterly 
period  is  ($0.0459)  per  Dt.  The  revised 
sim±arge  is  designed  to  credit  $355,186 
in  Stranded  Account  No.  858  Costs. 

CNGT  states  that  copies  of  this  letter 
of  transmittal  and  enclosures  are  t)eing 
mailed  to  CNGT's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC, 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
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All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
-file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-639  Filed  1-9-98;  8:45  am] 

BIUJNQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP95-408-022] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

January  6, 1998. 
Take  notice  that  on  December  31, 

1997,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  bearing  a 
proposed  effective  date  of  February  1 , 
1998: 

Twenty-fourth  Revised  Sheet  No.  25 
Twenty-fourth  Revised  Sheet  No.  26 
Twenty-fourth  Revised  Sheet  No.  27 
Twenty-fourth  Revised  Sheet  No.  28 
Fourteenth  Revised  Sheet  No.  30 
Tenth  Revised  Sheet  No.  30A 
Ninth  Revised  Sheet  No.  31 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  the 
settlement  in  Docket  No.  RP95-408  et 
al.  approved  by  the  Commission  on 
April  17, 1997  (79  FERC  161,044  (1997)) 
(Settlement).  Pursuant  to  the  Settlement, 
subject  to  other  adjustments  provided 
for  in  the  Settlement,  the  base  tariff 
settlement  rates  applicable  to  services 
for  the  period  beginning  February  1 , 

1998,  are  set  forth  on  an  attachment  to 
the  Settlement.  Columbia  is  making  this 
filing  to  move  into  effect  those  rates  for 
the  period  beginning  February  1. 1998, 
subject  to  the  "Settlement  Component" 
adjustment  filing  Columbia  made  on 
December  22, 1997,  in  Docket  No. 
RP98-94. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-629  Filed  1-9-98;  8:45  am) 

BILUNG  CODE  SZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-346-012] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  Equitrans,  L.P.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  September  1, 1997: 

3rd  Sub  Second  Revised  Sheet  No.  262 
3rd  Sub  Second  Revised  Sheet  No.  263 

Equitrans  states  that  these  revised 
tariff  sheets  are  submitted  in 
compliance  with  the  Commission's 
December  15, 1997  Letter  Order  on 
Equitrans'  negotiated  rates  tariff  filing. 
The  Commission  held  that  the  revised 
tariff  sheets  generally  complied  with  its 
prior  orders  and  requirements  for 
negotiated  rates.  However,  the 
Commission  required  Equitrans  to 
additionally  modify  Sections  30.3  and 
30.4  of  its  General  Terms  and 
Conditions  to  provide  that  when 
evaluating  competing  recourse  and 
negotiated  rate  proposals,  only  the 
reservation  charge  or  other  form  of 
guaranteed  revenue  may  be  considered 
and  that  guaranteed  revenue  will  be 
considered  in  evaluating  capacity 
release  revenue.  Equitrans  states  that  the 
proposed  revisions  to  Section  30.3  and 
30.4  of  the  General  Terms  and 
Conditions  clarify  that  reservation 
charges  will  be  used  to  compare 
discounted  and  recourse  rates  for 
capacity  allocation,  curtailment,  and 
capacity  release  purposes. 

Equitrans  states  that  copies  of  this  rate 
filing  were  served  on  the  parties  to  this 


proceeding,  as  well  as  Equitrans' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-632  Filed  1-9-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-10<MKW]  _ 

Florida  Gas  Transmission  Company; 
Notice  of  Filing  of  Report  of  Cash-Out 
Activity  and  Request  for  Waiver 

January  6, 1998. 

Take  notice  that  on  December  30, 
1997  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing 
schedules  detailing  certain  information 
related  to  the  Cash-Out  mechanism  firom 
October  1, 1996  through  September  30. 
1997.  No  tariff  changes  are  proposed 
therein. 

FGT  states  that  Section  19.1  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  FERC  Gas  Tariff  provides  for  an 
Annual  Report  containing  an  accbunting 
for  costs  and  revenues  associated  with 
the  Cast  Out  Mechanism.  Fuel  Recovery 
Mechanism  and  various  Balancing  Tools 
provided  for  in  FGT's  Tariff.  FGT  states 
the  instant  filing  is  made  in  compliance 
with  those  provisions.  FGT  proposes  to 
carry  forward  to  the  next  Settlement 
Period  a  total  of  $757,543  in  excess 
costs  related  to  the  Mechanisms  which 
are  the  subject  of  the  Annual  Report. 

Further,  FGT  requests  waiver  of  the 
provisions  of  Section  19.1B.4  of  the  GTC 
which  requires  a  concurrent  tariff  filing 
to  increase  non-compliance  penalties  in 
the  event  of  excess  costs.  FGT  states  that 
it  is  analyzing  the  revenue  deficiency 
and  reserves  the  right  to  make  later  tariff 
filings  following  this  analysis  and 
discussions  with  its  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
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to  Intervene  dr  Protest  with  the  Federal 
Energy  Regulialory  Commission,  888 
First  Street.  NiE..  Washington.  D.C. 
20426,  in  accioirdance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  13, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  m*ke  protestants  parties  to 
the  proceedinj^.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspections. 
Linwood  A.  w4lkon.  Jr., 
Acting  Secretary, 
{FR  Doc.  98-636;Filed  1-9-98;  8:45  am| 

BILUNG  CODE  tT^r\«^-m 


DEPARTMENJrl  OF  ENERGY 

Federal  Eneqiy  Regulatory 
Commission 

[Docket  No.  RP9B-106-000] 

K  N  Interstatei  Gas  Transmission 
Company;  NoMce  of  Filing  of 
Reconciliation  Report 

January  6, 1998. 

Take  notice  that  on  December  31. 
1997.  K  N  fatefstate  Gas  Transmission 
Company  (KNIj  tendered  for  filing  its 
reconciliation  report  in  the  above 
captioned  docket.  The  filing  relates  to 
KNI's  reporting,  requirement  pursuant  to 
Section  27  (Crediting  of  Excess  Rate 
Schedule  IT  RiVenue);  Section  28 
(Crediting  of  Out  of  Path  Zone 
Revenue);  and  Section  35  (Crediting  «f 
Imbalance  Revenue)  of  its  FERC  Gas 
Tariff.  Third  Raised  Volume  No.  1-B, 
as  well  as  KNI's  reporting  requirement 
for  its  Buffalo  Wallow  system  pursuant 
to  Section  31  (Crediting  of  Excess  Rate 
Schedule  IT  Retenue)  of  its  FERC  Gas 
Tariff,  First  Reylsed  Volume  No.  1-D. 
The  reconciliation  report  presents  the 
results  of  KNI's  various  crediting 
requirements  atld  displays  the  proposed 
disposition  of  d$iounts  to  be  refunded 
for  the  reporting  period  of  October  1. 
1996  through  Seiptember  30, 1997. 

Any  person  (^f  siring  to  be  heard  or  to 
make  any  prot«t  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington.  D.C.  20426.  in 
accordance  witjii  Sections  385:211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  January  18. 1998.  All  protests 
filed  with  the  Ccimmission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-642  Filed  1-9-98;  8:45  ami 

BILUNQ  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-373-OO0] 

Koch  Gateway  Pipeline  Company; 
Notice  Of  Infonnai  Settlement 
Conference 

January  6, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  January  13, 1998, 
at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Edith 
A.  Gilmore  at  (202)  208-2158  or  Sandra  J. 
Delude  at  (202)  208-0583. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-633  Filed  1-9-98;  8:45  am) 

BHJJNG  CODE  Cnr-AI-M 


extension  of  the  Gas  Supply 
Realignment  Costs  Price  Differential 
Recovery  Fifings. 

MRT  is  seeking  privileged  and 
confidential  treatment  of  this  filing 
pursuant  to  Sections  388.112  and 
385.1112  of  the  Commission's 
Regulations.  Any  customer  affected  by 
the  filing,  or  other  interventing  party, 
may  review  this  information  at  MRT's 
offices  in  St.  Louis.  Missoiui  in 
accordance  with  and  upon  execution  of 
a  Confidentiahty  and  Non-Disclosure 
Agreement.  * 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Limifood  A.  Watson.  Jr.. 
Acting  Secretary. 
[FR  Doc.  98-644  Filed  1-9-98;  8:45  am) 

BtLUNG  CODE  CZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No^RP98-108-000I 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  Mississippi  River  Transmission 
Corporation  (MRT)  filed  a  request  for 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM98-6-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

lanuary  6, 1998. 

Take  notice  that  on  December  31, 
1997.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
.  filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Seventh 
Revised  Sheet  No.  9.  with  a  proposed 
effective  date  of  January  1, 1998. 
National  states  that  pursuant  to 
Article  I.  Section  4.  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000.  et  al.  National  is  required  to 
redetermine  quarterly  the  Amortization 
Surcharge  to  reflect  revisions  in  the 
Plant  to  be  Amortized,  interest  and 
associated  taxes,  and  a  change  in  the 
determinants.  The  recalculation 
produced  an  Amortization  Surcharge  of 
12.08  cents  per  dth. 
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Further,  National  states  that  under 
Article  11,  Section  2,  of  the  approved 
settlement.  National  is  required  to 
recalculate  the  raaxynum  Interruptible 
Gathering  (IG)  rate  monthly  and  to 
charge  that  rate  on  the  first  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  II.  The  recalculation 
produced  an  IG  Rate  of  16  cfents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  failing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  Hling  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-648  Filed  1-9-98;  8:45  ami 
nUING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-029] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  fihng  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective 
January  1, 1998: 

Third  Revised  Sheet  No.  7M 

NGT  states  that  the  purpose  of  this 
filing  is  to  report  a  modification  to  an 
existing  negotiated  rate  term. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 


regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-630  Filed  1-9-98:  8:45  am) 

BHJJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-636-000] 

PJM  Interconnection,  LLC;  Notice  of 
Filing 

January  6, 1998. 

Take  notice  that  on  December  22, 
1997,  PJM  Interconnection,  L.L.C. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  16,  1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-626  Filed  1-9-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-09-OOO] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing 

January  6, 1998. 

Take  notice  that  on  December  30, 
1997,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  pursuant  to  Section  4  of 
the  Natural  Gas  Act  and  Part  154  of  the 
Regulations  of  the  Federal  Energy 


Regulation  Commission  filed  original 
and  revised  tariff  sheets  setting  forth  a 
new  rate  schedule.  Rate  Schedule  FT- 
BH,  under  which  Tennessee  will 
provide  a  new  type  of  firm  backhaul 
transportation  service  in  addition  to  the 
firm  backhaul  service  currently 
available  under  Tennessee's  Rate 
Schedules  FT-G,  FT-GS,  and  FT-A. 
The  new  service  will  be  performed 
imder  Part  284  of  the  Commission's 
regulations  and  is  proposed  to  be 
effective  March  1, 1998.  A  list  of  the 
tariff  sheets  comprising  Rate  Schedule 
FT-BH  and  a  list  of  tlie  revised  tariff 
sheets  is  set  forth  in  Appendix  A  to  the 
filing. 

Tennessee  states  that  the  proposed 
tariff  sheets  provide  for  a  specialized, 
firm  backhaul  service  at  a  rate  that  is 
lower  than  Tennessee's  generally 
available  maximum  firm  transportation 
rate.  By  limiting  the  availability  and 
utilization  of  the  FT-BH  service, 
Tennessee  can  take  advantage  of 
conditions  that  exist  on  its  system  to 
meet  the  needs  of  its  customers  by 
offering  an  additional  transportation 
option  that  it  otherwise  could  not  offer. 

Tennessee  states  that  the  proposed 
tariff  sheets  also  provide  that  FT-BH 
service  will  be  a  firm  point-to-point 
service  with  limited  Part  284  rights.  The 
FT-BH  service  will  not  include  the  right 
to  utilize  secondary  receipt  and  delivery 
points,  and  therefore  will  be  limited  to 
the  use  of  primary  receipt  and  delivery 
points  only.  Tennessee  states  that 
shippers  will  not  have  the  right  to 
segment  their  capacity  rights  nor  the 
ability  to  do  so  because  of  this 
limitation.  Tennessee  explains  that 
these  limitations  are  necessary  because 
given  secondary  rights,  a  shipper  could 
utilize  a  secondary  receipt  point  located 
upstream  of  a  primary  delivery  point  to 
effect  a  forward  haul  transaction. 

Tennessee  states  that  offering  this 
sei'vice  with  the  primary  point 
restriction  is  the  only  way  it  can  be 
offered  at  all  to  avoid  impacting 
secondary  rights  for  firm  forward  haul 
shippers  under  other  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
-154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but, will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  Cop^s  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Referenie  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretaiy:, 

[FR  Doc.  98-63$  piled  1-9-98;  8:45  am] 
MUINQ  CODE  tr^i^^     . 


OEPARTMENt«>F  ENERGY 

Federal  Energy  Regulatory 
Comtnlasiort 

[DockM  No.  TM0$-2-17-OOO] 

Texae  Eastern  Transmission 
Company;  Not ce  of  Proposed 
Changes  in  FEftC  Gas  Tariff 

January  6, 1998.  i 

Take  notice  fliat  on  December  31, 
1997.  Texas  Eak^em  Transmission 


Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volimie  No.  2,  revised  tariff 
sheets  hsted  on  Appendix  A  to  the  filing 
to  become  effective  February  1. 1998. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1.  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Surcharge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Account. 


Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect  a 
small  decrease  in  Texas  Eastern's  EPC 
Adjustment  effective  February  1, 1998. 
Texas  Eastern  states  that  it  has  utiUzed 
its  latest  actual  twelve  months  of 
electric  power  costs  and  its  latest  actual 
twelve  months  service  quantities  as  its 
projections  for  the  future  period.  Texas 
Eastern  states  that  the  rate  changes 
proposed  to  the  primary  firm  capacity 
reservation  charges,  usage  rates  and 
100%  load  factor  average  costs  for  full 
Access  Area  Boundary  service  from  the 
Access  Area  Zone.  East  Louisiana,  to  the 
three  market  area  zones  are  as  follows: 


Zone 


Market  1 
Market  2 
Markets 


ReservatkMi 


$<0.006)/dth 
(O.OISVdth 
(0.a28)/dth 


Usage 


$(0.0004)dth 
(0.001 4)dth 
(0.0021)dth 


100%  LF 


$(0.0006)<jtti. 
(0.0020)dth. 
(0.0030)dth. 


Texas  Eastern  Istates  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  an  ciurent 
inteiruptible  shdjipers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
Firet  Street.  N.Ei  Washington.  D.C. 
20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Ritles  and  Regulations. 
All  such  motiorjior  protests  must  be 
filed  as  provided!  in  Section  154.210  of 
the  Commission! 'fe  Regulations.  Protests 
will  be  consideiM  by  the  Commission 
in  determining  tihe  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wis^Jng  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  iqn  file  with  the 
Commission  and  jare  available  for  public 
inspection  in  th^  Public  Reference 
Room. 

Linwood  A.  WatsiM,  fr.. 

Acting  Secretary.   '< 

[FR  Doc.  98-645  F|l|Bd  1-9-98;  8:45  ami 

BtLUNQ  COOE  SnT-Oi^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcst  No.  TM98-3-1 8-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  6, 1998. 

Take  notice  that  on  December  30, 
1997,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
February  1, 1998: 

Twenty-fourth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  lOA 
Twenty- first  Revised  Sheet  No.  11 
Eighth  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  the  filing  reflects 
the  MRCA,  as  required  by  Article  IV  of 
Texas  Gas's  Docket  No.  RP94-423 
settlement  agreement  approved  by  the 
Commission's  letter  order  issued 
Ffibruary  20, 1996,  and  the  respective 
Section  29  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 
Additionally,  the  filing  reflects  the 
proposed  ISS  Revenue  Credit 
Adjustment,  in  compliance  with  Section 
5.3  of  Rate  Schedule  ISS  of  Texas  Gas's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  effective  April  1, 1995. 


Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  conunission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal . 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
ynwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-647  Filed  1-9-98;  8:45  am) 
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CffePARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP9e-101-4)00] 

ViMng  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6. 1998. 

Take  notice  that  on  December  30, 
1997,  Vilcing  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 
6 A,  proposed  to  be  effective  January  1, 
1998. 

Viking  states  that  the  purpose  of  this 
filing  is  to  revise  the  language  in 
Viking's  tariff  regarding  the  calculation 
of  customer  load  factors  for  GRI 
purposes.  The  revised  language 
eliminates  references  to  the  November 
1994  through  October  1995  calendar 
year  and  states  that  .Viking  uses  the  most 
recently  completed  twelve  month 
period  running  from  November  through 
October  when  calculating  customer  load 
factors  for  GRI  purposes.  This  change 
has  no  effect  other  than  to  increase 
administrative  efficiency  by  eliminating 
the  need  for  Viking  to  make  recurrent 
filings  to  change  the  year  used  to 
calculate  customer  load  factors.  The 
calculation  of  customer  load  factors 
remains  pursuant  to  the  "Stipulation 
and  Agreement  Concerning  Post-1993 
GRI  Funding  Mechanism." 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Aiiy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  98-637  Filed  l-»-98;  8:45  am] 

MLUNG  COOe  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-158-000] 

Warren  Transportation,  Inc.;  Notice  of 
Request  Under  Blanket  Auttiorization 

January  6, 1998. 

Take  notice  that  on  December  23, 
1997,  Warren  Transportation,  Inc. 
(WTI),  1000  Louisiana,  Suite  5800, 
Houston,  Texas  77002-5050,  filed  in 
Docket  No.  CP98-1 58-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct,  own  and    . 
operate  a  new  delivery  point  in  Garfield 
County,  Oklahoma,  to  accommodate 
deliveries  to  Transok  Inc.  (Transok)  an 
Oklahoma  intrastate  pipeline  company. 
WTI  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP9  7-281-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WTI  states  that  this  request  to 
construct  and  operate  a  delivery  point  to 
Transok,  is  at  the  request  of  Natural  Gas 
Clearinghouse  (NGC)  a  current  shipper 
on  WTTs  system,  and  as  a  result  of  die 
current  consolidation  of  the  processing 
and  gathering  facilities  of  Warren.  The 
delivery  facilities  will  be  comprised  of 
dual  8-inch  meter  tubes  for  bi- 
directional purposes,  capable  of 
delivering  up  to  68,000  Dt.  per  day  at  a 
MAOP  of  960  psi,  although  initial 
volumes  are  estimated  at  15,000  Dt.  per 
day.  In  addition,  approximately  280  feet 
of  8-inch  coated  and  wrapped  pipe  of 
.219  wall  thickness  will  be  installed  to 
connect  WTI  and  Transok.  WTI  states 
that  it's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points,  and 
states  that  it  will  transport  gas  and 
provide  service  under  its  Rate  Schedule 
FTS  and  ITS.  WTI  estimates  this  project 
will  cost  approximately  $161,875. 

WTI  states  that  it  provides  open- 
access  transportation  services,  pursuant 
to  a  certificate  issued  by  the 
Commission  in  Docket  No.  CP97-279, 
et.  al.,  and  the  Commission's 
Regulations  found  at  18  CFR  Part  284, 
and  transports  natural  gas 
approximately  27  miles  from  the  tailgate 
of  Warren  NGL  Inc. 's  (Warren)  Rodman 
Processing  Plant  in  Garfield  County, 
Oklahoma  to  an  interconnect  with 
Williams  Natural  Gas  Company,  located 
in  Alfalfa  County,  Oklahoma.  It  is 
further  stated  that  Warren  currently  has 
a  delivery  point  with  Transok  at  the 


tailgate  of  its  Ringwood  Plant,  stating 
that  gas  production  behind  the 
Ringwood  Plant  is  being  consolidated  to 
Warren's  Rodman  Plant,  the  tailgate 
voliunes  of  which  are  delivered  to  WTI. 
WTI  indicates  that  this  consolidation 
will  make  the  existing  Warren-Transok 
interconnect  unavailable  due  to  lower 
line  pressures,  and  state  that  in  order  for 
the.  production  behind  the  I^ngwood 
Plant  to  continue  to  be  delivered  to 
Transok,  WTI  must  establish  the 
delivery  point  requested  by  the  filing  in 
this  proceeding.  Wn  avers  that  in  order 
to  provide  service  requested  by 
shippers,  the  installed  facilities  will  be 
bi-directional,  allowing  gas  to  be 
received  from  Transok  or  delivered  to 
Transok,  depending  on  market 
conditions.  (WTI  states  that  when  this 
point  is  used  to  receive  gas  from 
Transok,  the  point  will  function  as  a  gas 
supply  facility,  qualifying  as  an  eUgible 
facility  for  automatic  authorization.) 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[PR  Doc.  98-624  Filed  1-9-98;  8:45  am) 

BILLING  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9&-10&-000  and  RP89-19»- 
076] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Januar>-  6, 1998. 

Take  notice  that  on  December  31, 
1997,  Williams  Natural  Gas  Company 
(WNG),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  February  1, 1998: 
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Tw«nty  Fourth  RHvised  Sheet  No.  ftA 
Third  Revised  Sheet  No*.  8B  and  8F 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  14  of  the 
General  Terms  piid  Conditions  of  its 
FERC  Gas  Tariffs  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
first  quarter.  19|^,  report  of  take-or-pay 
buyout.  buydoMm  and  contract 
reformation  coats  and  as  supply  related 
transition  costs,  and  the  application  (» 
distribution  of  ibose  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  att  participants  listed  on 
the  service  lists  maintaiiMd  by  the 
Commission  in  the  dockets  referenced 
above  and  on  a^jof  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  diasiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  aprotest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  383.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  consideiiad  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  partjds  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are '  ^n  file  with  the 
Commission  andlare  available  for  public 
inspection  in  thiijPublic  Reference 
Room. 

Liowood  A.  WalM  g  u  Jr., 
Acting  Secretary. 
(fR  Doc.  9»-641  Filed  1-9-98;  8:45  am] 

■LUNO  OODE  CnT-OllM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  RP96*-104-000} 

Williston  Basin  Interstate  Pipeline; 
Notice  of  Tariff  Filing 

January  6, 1998.      t 

Take  notice  th^f  on  December  31, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gais  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  February  1, 1998: 

Fourth  Revised  She#t  No.  2 
First  Revised  Sheei  Klo.  373 
First  Revised  Shert  No.  374 
Sheet  Nos.  375-4911 


Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  implementation 
of  a  paper  pooling  service  pursuant  to 
a  request  b^  one  of  its  shippws  as  more 
fiilly  detailed  in  the  filing. 

Any  person  desiring  tohe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washingtcm.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  acamlance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Limrood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  98-640  Filed  1-9-98;  8:45  am] 
MLUNQ  ooot  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDodnt  No.  TM98-2-49-000] 

Williston  Basin  interstate  Pipeline 
Compan]^  Notice  of  Fuel 
Reimbursement  Cliarge  Rling 

January  6, 1998. 

Take  notice  that  on  December  31, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  and 
Original  Volume  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
February  1. 1998: 

Second  Revised  Volume  No.  1   ' 
Twenty-ninth  Revised  Sheet  No.  15 
Eleventh  Revised  Sheet  No.  ISA 
Thirty-second  Revised  Sheet  No.  16 
Eleventh  Revised  Sheet  No,  16A 
Twenty-eighth  Revised  Sheet  No.  18 
Eleventh  Revised  Sheet  No.  18A 
Eleventh  Revised  Sheet  No.  19 
Eleventh  Revised  Sheet  No.  20 
Twenty-fifth  Revised  Sheet  No.  21 
Original  Volume  No.  2 
Seventy-third  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 


Reimbursement  Adiiutment  Provision 
contained  in  Section  38  of  the  Goieral 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal ' 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  98-646  Filed  1-9-98;  8:45  am] 

■UMQ  CODE  t717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Recreation  Plan  (Exhibit-R) 

January  6. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  Recreation  Plan  (Exhibit-R). 

h.  Project  No.:  349-051. 

c.  Date  Filed:  December  4. 1997. 

d.  Applicant:  Alabama  Power 
Company  (APC). 

e.  Name  of  Project:  Martin  Dam 
Project. 

/.  Location:  The  proposed  recreation 
plan  amendment  is  for  the  Martin 
Reservoir  on  the  Tallapoosa  River  in 
Tallapoosa,  Coosa  and  Elmore  Counties, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a>-825(r). 

h.  Applicant  contact:  Barry  Lovett. 
Alabama  Power  Company,  600  North 
18th  Street,  P.O.  Box  2641,  Birmingham, 
AL  35291,  (205)  257-1268. 

1.  FERC  contact:  J.K.  Hannula.  (202) 
219-0116. 

/.  Comment  date:  Februair  18, 1998. 

k.  Description  of  the  Application:  APC 
proposes  to  amend  its  approved 
RecreaUon  Plan  to  tl )  Remove  the  30- 
acre  Tallassi  site,  (2)  add  40  acres  to 
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Recreational  Use  Area  (RUA)  No.  1,  (3) 
change  the  use  classification  of  Area  8 
(Chapman  Creek,  92  acres)  from 
Recreation  to  Natiiral  Undeveloped,  and 
(4)  construct  a  boat  ramp,  docking  pier 
and  parking  near  the  Union  Community 
in  the  south-east  area  of  the  lake. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application.' 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's        ^ 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  9a-627  Filed  1-9-98;  8:45  am] 

BHUNG  OOOE  •717-41-li 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Interim  Steelhead  Protection 
Plan 

January  6, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Filing:  Interim  Steelhead  Protection 
Plan. 

b.  Project  No:  2114-064. 

c.  Date  Filed:  October  16, 1997. 

d.  Licensee:  Public  Utility  District  No. 
2  of  Grant  County. 

e.  Name  of  Projects:  Priest  Rapids 
Hydroelectric  Project. 

'    /.  Location:  The  project  is  located  on 
the  Columbia  River  in  Grand  Coimty, 
Washington. 

g.  Licensee  Contract: 
William  J.  Madden,  Jr.,  John  A. 

Whittaker,  IV,  Winston  &  Strawn, 

1400  L  Street.  NW.,  Washington,  DC 

20005-3502.  (202)  371-5700 
Ray  A.  Foianini,  Foianini  &  Sears.  P.O. 

Box  908, 109  Division  West,  Ephrata. 

WA  98823 
Attorneys  for  Public  Utility  District  No. 

2  of  Grant  County 

h.  FERC  Contact:  Timothy  J.  Welch 
(202)  219-2666. 

/.  Comment  Date:  February  12, 1998. 

/.  Description  of  Filing:  The  Public 
Utility  District  No.  2  of  Chelan  County 
(licensee)  has  filed,  for  Commission 
approval,  an  Interim  Steelhead 
Protection  Plan.  The  plan  includes 
modifications  or  additions  to  structures 
and  operations  at  the  Priest  Rapids 
Hydroelectric  Project  (including  Priest 
Rapids  md  Wan^ap'om  Dams)  that  may 
impact  migrating  steelhead  trout.  The 
N^onal  Marine  Fisheries  Service  has 
listed  steelhead  in  the  Upper  Columbia 
River  as  endangered  under  the 
Endangered  Species  Act.  The  principal 
components  of  the  plan  include 
continuation  of  the  juvenile  fish  bypass 
development  program,  squawfish 
removal  program,  interim  spill  program, 
total  dissolved  gas  monitoring, 
dissolved  gas  abatement,  avian  predator 
control,  operation  of  fish  ladders,  and 
fish  coimting. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  02. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 


take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments-Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  ccHnments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary.  ^ 

(PR  Doc.  98-628  Filed  1-9-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulaloiy 
Commission 

Notice 

January  7,. 1998.  * 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

Agency  Holding  Meeting:  Federal  Cneigy 
Regulatory  Commission. 

Date  and  Time:  January  14, 1998, 10:00 
a.m. 

Place:  Room  2C.  888  First  Street.  N.E.. 
Washington.  D.C.  20426. 

Status:  Open. 

Matters  to  be  Considered:  Agenda.*  Note — 
Items  listed  on  the  agenda  may  be  deleted 
without  further  notice. 
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Contact  Person  for  More  Information: 
David  P.  Boeige^,  Acting  Secretary, 
Telephone  (202)  20»-0400  for  a  recording 
listing  items  stHdken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  mattere  to  be  considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items  on 
the  agenda;  however,  all  public  documents 
may  be  examinei^  in  the  Reference  and 
Information  Cenjter. 

CooMnt  Agendal-MHydro  emth  meediv— 
Jamary  14. 1991)  RegnUr  meeting  (lOHM 


i 


J 

CAH-l.Docket#i^-2389    027    Edwards 

Manubcturfatg  Company,  Inc. 
CAH-2.  Docket*  P-2552    025    Central 

Maine  PowerCompany 
CAH-3. 
Docket#P-201    Oil    Petersburg 

Mimicipal  Pjoiwer  &  Light 
Other#s  DI97-^    001    Petersburg 

Municipal  Ppiwer  &  Light 
CAH-4.  Docket*  |I>-2645    050    Niagara 

Mohawk  Power  Corporation 
CAH-5.  Docket*  pif-4715    008    Felts  Mills 

Energy  Partn^,  LP. 

Cowenl  Agenda—Electric 
CAE-1.  Docket*  ER98-702  000    Jersey 
Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvanii  Electric  Company 
CAE-2.  Docket*  ER98-830    000 

Millennium  |>bwer  Partners,  L.P. 
CAE-3.  Docket*  O198-001    000    Sierra 

Pacific  PowerCompany 
CAE-4.  Docket*  ER98-421    000    Cinergy 

Services,  Inc. 
CA&-5.  Docket*  ER98-792    000    Edison 

Source 
CAE-6. 
Docket*  ER98-iM    000    Boston  Edison 

Company 
Other*s  ER98-4l6    000    Boston  Edison 
Company 
CAE-7.  Docket*  BR9B-570    000    Maine 

Yankee  Atomit:  Power  Companv 
CAB-8. 
Docket*  ER98-«$1    000    Montaup 

Electric  Comj^y 
Otberfs  BR97--M91    000    Montaup 
Electric  Con^^y 
CAB-9.  Docket*  BR97-«49e    002    Virginia 

Electric  and  Power  Company 
CAE-10.  Docket*  fiL97-39    001  Schuylkill 
Energy  Resbuttes,  Inc  v.  Pennsylvania 
Power  &  Light  Company 
CAE-11.  Docket*  QA97-97    000    Atlantic 

City  Electric  (tympany 
Other*8 
OA97-2    000    rrevada  Power  Company 
OA97-121    OOQ    Orange  ft  Rockland 

UtiUties.  Inc 
OA97-127    OOQ    New  England  Power 
Qunpany,  Massachusetts  Electric 
Company  and  Nantucket  Electric 
Con^Mny.  et  aL 
OA97-181    OOQ    Green  Mountain  Power 

Corporation 
OA97-291    OOOi  ^  Public  Service  Company 
ofColmdoaQc  Cheyenne  Light,  Fuel  ft 
Power  Compali  r 


OA97-419    000    Cineigy  Corp., 

Cincinnati  Gas  ft  Electric  Company  and 

PSI  Energy 
OA97-444    000    Vermont  Electric  Power 

Company,  Inc 
OA97-4S1    000    Central  Qlinois  Light 

Company  and  QST  Energy  Trading,  Inc 
OA97-467    000    Dehnarva  Power  ft  Light 

Company 
OA97-485    000    UGI  Utilities,  Inc 
OA97-596    000    Central  Illinois  Light 

Company  and  QST  Energy  Trading.  Inc 

CiMMent  Agenda— Gae  and  Oil 

CAG-1.  Docket*  RP97-518    001 
Transcontinental  Gas  Pipe  Line 
Qnporation 
CAG-2.  Docket*  RP98-56    000    Tennessee 

Gas  Pipeline  Company 
CAG-3. 
Docket*  RP98-91    000    CNG 

Transmission  Corporation 
Other*s  RP97-406    000    CNG 

Transmission  Corporation 
RP98-65    000    CNG  Transmission 
Corporation 
CAG-4.  Docket*  GT98-8    000    EI  Paso 

Natural  Gas  Company 
CAG-5.  Docket*  RP9»-90    000    KN 

Interstate  Gaef^ransmission  Company 
CAG-6.  Omitted 
CAG-7.  Docket*  RP96-275    003  Tennessee 

Gas  Pipeline  Company 
CAG-8.  Docket*  RP97-465    001    ANR 

Pipeline  Company 
CAG-9.  Omitted 
CAG-10.  Omitted 
CAG-11.  Docket*  RP96-320    018    Koch 

Gateway  Pipeline  Company 
CAG-12.  Docket*  RP95-363    Oil    El  Paso 

Natural  Gas  Company 
CAG-13.  Docket*  RP97-248    003  Northern 

Natural  Gas  Company 
CAG-14.  Docket*  RP97-411    004    Sea 

Robin  Pipeline  Company 
CAG-15.  Docket  *RP96-275    004 

Tennessee  Gas  Pipeline  Company 
CAG-16.  Docket  *  RP98-3    002    Williston 

Basin  Interstate  Pipeline  Company 
CAG-17.  Omitted 
CAG-18.  Docket  *  RP97-28    002  Wyoming 

Interstate  Company.  Ltd. 
CAG-19.  Docket  *OR9»-l    OOQ    Arco 
Products  Company,  A  Division  of 
Atlantic  Richfield  Company  and  Texaco 
Refining  and  Mariceting,  Inc  et  al.  v. 
SFPP,  LP. 
Other  *s  CH198-2    000    Ultramar 
Diamond  Shamrock  Corporation  V. 
SFPP,  LP. 
CAG-20.  Docket  *  MG98-2    OOQ 

Midwestern  Gas  Transmission  Company 
CAG-21.  Docket  *MG9»-3    000    East 
Tennessee  Natural  Gas  Company 
CAG-22.  Docket  *  MG9»-4    OOQ    Tennessee 
Gas  Pipeline  Company 
CAG-23.  Docket  *CP9S-194    006 

Northern  Border  Pipeline  Cmnpany 
CAG-24.  Docket  *CP96-213    005 

Columbia  Gas  Transmission  Corporation 
CAG-2S.  Docket  *CP96-321    002    El  Paso 

Natural  Gas  Company 
CAG-26.  Omitted 
CAG-27.  Omitted 
CAG-28.  Omitted 


CAG-29.  Omitted 

CAG-30.  Docket  »CP90-21 58    004 

Northwest  Pipeline  Corporation 
Other  *s  CP90-1849    006    Washington 

Water  Power  Company 
CAG-31.  Docket  #  CP97-514    000 

Southern  Natural  Gas  Company 
CAG-32.  Omitted 
CAG-33.  Omitted 
CAG-34.  Docket  #  CP97-331    000 

Transcontinmtal  Gas  Pipe  Line 

Corporation 
CAG-35.  Omitted 
CAG-36.  Omitted 
CAG-37.  Docket  #  CP97-723    001 

Southern  Natural  Gas  Company 

H]rdro  Agenda 

H-1.  Reserved 

Electric  Agenda 

E-1.  Reserved 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 

PR-1.  Reserved 

n.  Pipeline  Certificate  Matters 

PC-1.  Reserved 

Dmrid  P.  BMigera, 

Acting  Secretary. 

(FR  Doc  98-727  Filed  1-7-98;  4:47  pm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConNnieaion 

Notice  of  Sunahlne  Act  Meeting 

January  7, 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L  No.  94-409).  5  U.S.C  552b: 
AQENCY  HOLOMQ  MEET1NQ:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TME:  January  14. 1998 
(Approximately  10:30  a.m.,  following 
Regular  Commission  Meeting). 

PLACE:  Room  2C.  888  First  Street.  N£., 
Washington.  D.C  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOBCO: 

(1)  Docket  No.  RP97-232-000.  Amoco 
Production  Company  and  Amoco 
Energy  Trading  Company  v.  Natural  Gas 
Pipeline  Company  of  America. 

(2)  Docket  No.  RP97-431-000.  Natural 
Gas  Pipeline  Company  of  America. 

CONTACT  PERSON  FOR  MORE  MFOmiATION: 
David  P.  Boeigers.  Acting  Secretary. 
Telephone  (202)  208-0400. 
David  P.  Boaigen. 
Actti^  Secretniy. 

(FR  Doc  98-762  Filed  l-«-98: 11K»  ajn.) 
V17-tMi 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5949-1] 

Notice  Of  Meeting,  Board  of  Scientific 
Counselors  (BOSC)  Executive 
Committee  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended  (5  U.S.C,  App.  2), 
notice  is  hereby  given  that  the 
Environmental  Protection  Agency 
(EPA),  Office  of  Research  and 
Development  (ORD),  Board  of  Scientific 
Counselors  (BOSC),  will  hold  its 
Executive  Committee  Meeting,  January 
27-28,  1998,  at  the  Arlington  Hilton  and 
Towers.  950  North  Stafford  Street, 
Arlington,  Virginia  22203.  On  Tuesday, 
January  27,  the  meeting  will  begin_at 
9:00  am  and  will  recess  at  4:30  pm,  and 
on  Wednesday,  January  28,  the  meeting 
will  begin  at  9:00  am  and  will  adjourn 
at  4:00  pm.  All  times  noted  are  Eastern 
Time.  Agenda  items  will  include,  but 
not  be  limited  to:  State  or  ORD,  BOSC/ 
SAB  Interactions,  Process  of  BOSC 
Subcommittee  Reviews  of  ORD 
Laboratory/Center,  and  Research  Policy 
and  Planning.  Anyone  desiring  a  draft 
BOSC  agenda  may  fax  their  request  to 
Shirley  R.  Hamilton  (202)  565-2444. 
The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  make 
a  presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Research  and 
Development  (8701R),  401  M  Street, 
S.W.,  Washington  DC  20460;  by 
telephone  at  (202)  564-6853.  In  general, 
each  individual  making  an  oral 
presentation  will  be  limited  to  a  total  of 
three  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  NCERQA  (MC8701R),  401 
M  Street,  SW,  Washington  D.C.  20460, 
(202) 564-6853. 

Dated:  January  5, 1998. 
Henry  L.  Longest,  n. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  98-672  Filed  1-9-98;  8:45  am) 

BILUNG  CODE  MaO-MMM 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

January  6. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collectibn(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  11, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  yoii  should 
advise  the  contact  listed  below  as  soon 
as  po.,aible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  col'?ction(s),  contact  Judy 
Boley  at  202^18-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0795. 

Title:  ULS  TIN  Registration  and  FCC 
Form  606. 

Form  No.:  FCC  Form  606. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  businesses  or  other  for 


profit;  not-for-profit  institutions;  state,    . 
local  or  tribal  government. 

Number  of  Respondents  1.411, 000. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  411,000  hours. 

Needs  and  Uses:  The  Taxpayer 
Identification  Number  (TIN)  supplied  by 
the  licensee  will  be  used  to  populate  the 
Universal  Licensing  System  (LH^S)  with 
a  unique  sequential  number  assigned  to 
each  licensee.  This  sequential  number 
will  be  used  to  service  inquiries  and 
create  a  link  to  the  Collections  System 
for  fee  sufficiency  and  debt  collection 
purposes. 

OMB  Control  No.:  3060-0704. 

Title:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

■  Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  519. 

Estimated  Time  Per  Response:  146 
bom's  (avg). 

Frequency  of  Response:  On  occasion 
reporting  requirement;  one-time  filing 
requirement;  recordkeeping 
requirement. 

Cost  to  Respondents:  $600  filing  fee 
per  respondent. 

Total  Annual  Burden:  75,895  hours. 

Needs  and  Uses:  Pursuant  to  CC 
Docket  No.  96-61,  nondominant  carriers 
must:  (1)  file  annual  certifications  that 
they  are  in  compliance  with  their 
statutory  rate  integration  and  geographic 
rate  averaging  obligations  under  section 
254(g);  (2)  maintain  price  and  service 
information  on  all  their  interstate, 
domestic,  interexchange  services  that 
they  can  make  available  to  the 
Commission  upon  request. 
Nondominant  interexchange  carriers  are 
forbidden  from  filing  tariffs  except  as 
specified  in  the  Order  on 
Reconsideration  in  this  proceeding. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-604  Filed  1-9-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSIOM         «* 

Public  Informttion  Collection 
Approved  by;  Office  of  Menagement 
and  Budget 

January  6, 1998.^ 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  tb|e  following  public 
information  cbllection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  96*511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  validl  control  number. 
Notwithstanding  any  other  provisions  of 
law.  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  ReducUon  Act  (PRA)  that 
does  not  displjay  a  valid  control  number. 
Questions  conneming  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Judy  Boley,  Federal 
Communicatiblis  Commission.  (202) 
418-0214. 

Federal  Conmitoicatioiu  Commission 

OMB  Control  No.:  3060-0801. 
Expiration  Dtte:  03/31/98. 
Title:  Amendment  to  the 
Commission's  Rules  Regarding 
Instalhnent  Paytnent  Financing  for  C 
Block  Persona^  Communications  Service 
(PCS)  Ucenseo^. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  743  annual 
hour;  average  .E(-4  hours  per 
respondent;  3413  respondents. 

Description:  rthis  information 
collection  allows  the  Federal 
Communications  Commission  to  offer  C 
block  PCS  licensees  various  options  for 
their  existing  installment  payment 
obligations.  Thjik  will  allow  the 
licensees  to  mdbt  their  financial 
obligations  and  ensure  rapid  provision 
for  PCS  to  the  public. 
OMB  Control  No.;  3060-0318. 
Expiration  Dc/te:  12/31/2000. 
Title:  Notification  of  Commencement 
of  Service  or  of  Additional  or  Modified 
Facilities.         11 
Foi-m  No.:  489, 

Estimated  Ahpual  Burden:  8,960 
annual  hours;  .$»-3.6  hours  per 
respondent;  7,000  respondents. 

Description:  Commercial  mobile  radio 
service  carriers  file  FCC  489  form  to 
notify  the  Comi^^ssion  that  they  have 
commenced  service  to  subscribers  and/ 
or  added  or  made  minor  modifications 
to  their  facilitieSt  The  reporting 
requirement  is  necessary  to  ensure  that 
the  spectrum  is  affectively  utilized  and 
to  maintain  an  accurate  database  of 
spectrum  assignments. 


OAfB  Contro/ No.;  3060-0259. 
Expiration  Date:  12/31/2000. 
Titie:  Section  90.263  Substitution  of 
frequencies  below  25  Kdiz. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  30  annual 
hours:  .5  hours  per  respondent;  60 
respondents. 

Description:  Section  90.263  requires 
showing  by  applicant  to  demonstrate 
safety  of  life  reasons  why  frequencies 
above  25  Mhz  will  not  meet  the 
applicants  requirements. 
OMB  Control  No.:  3060-0202. 
Expiration  Date:  12/31/2000. 
Titie:  Section  87.37  Developmental 
license. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  96  annual 
hours;  8  hours  per  respondent;  12 
respondents. 

Description:  Section  87.37  is  needed 
to  gather  data  on  developmental 
programs  for  which  a  developmental 
authorization  was  granted  to  determine 
whether  the  developmental 
authorization  should  be  renewed  or 
whether  to  initiate  proceedings  to 
include  such  operations  within  the 
normal  scope  of  aviation  services. 
OMB  Control  No.:  3060-0625. 
£xpjrotJon  Date;  11/30/2000. 
Title:  Amendment  to  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services — 
Section  24.237. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  200  annual 
hours;  2  hours  per  respondent;  100 
respondents. 

Description:  Section  24.237  requires 
results  of  coordination  process  between 
incumbent  microwave  users  and  PCS 
licensees  to  be  reported  only  if  parties 
fail  to  agree.  Each  broadband  PCS 
licensee  must  perform  an  engineering 
analysis  to  assure  that  there  will  be  no 
interference  to  exisUng  OFS  stations. 
OMB  Control  No. :  3060-0297. 
Expiration  Date:  12/31/2000. 
Titie:  Section  80.503  Cooperative  Use 
of  Facilities. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  1,600 
annual  hours;  16  hours  per  respondent; 
100  respondents. 

Description:  Section  80.503  is  needed 
to  ensure  licensees  that  share  private 
facilities  operate  within  the  specified 
cope  of  service  on  a  non-profit  basis, 
and  do  not  function  as  common  carriers 
providing  ship-to-shore  correspondence 
service. 

OMB  Control  No.:  3060-0132. 
Expiration  Date:  12/31/2000. 
Titie:  Supplemental  Information  72- 
76  MHz  Operational  Fixed  Stations. 
Form  No.:  FCC  1068-A  , 


Estimated  Annual  Burden:  150  aimual 
hours;  .5  hours  per  respondent;  300 
respondents. 

Description:  This  collection  of 
supplemental  information  is  required 
for  evaluating  applicants  for 
authorization  in  the  Operational  Fixed 
Private  Land  Mobile  Stations  in  the  72- 
76  MHz  frequency  band. 

OMB  Contro/ No.;  3060-0438! 

Expiration  Date:  12/31/2000. 

Titie:  Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas. 

Form  No.:  FCC-464 . 

Estimated  Annual  Burden:  8  annual 
hours;  10  minutes  per  respondent;  49 
respondents. 

Description:  FCC  464  is  a  cover  sheet 
to  be  used  to  transmit  Phase  1  unserved 
area  applications  by  those  seeking 
authority  to  operate  a  cellular  radio 
station.  The  applicant  must  certify  on 
the  form  that  the  application  is 
complete  and  contains  all  information 
required  by  the  Commission's  rules. 

OMB  Control  No.:  3060-0136. 
Expiration  Date:  12/31/2000. 
Titie:  Temporary  Permit  to  Operate  a 
General  Mobile  Radio  Service  System. 
Form  No.:  574-T. 

Estimated  Annual  Burden:  150  annual 
hours;  6  minutes  per  respondent;  1,500 
respondents. 

Description:  Eligible  applicants  for 
new  or  modified  radio  stations  in  the 
General  Mobile  Radio  Service  complete 
the  FCC  Form  T  for  immediate 
authorization  to  operate  the  radio 
station.  The  applicant  retains  this  form 
during  processing  of  the  application  for 
license  grant. 

OMB  Control  No.:  3060-0021. 

Expiration  Date:  12/31/2000. 

Titie:  Civil  Air  Patrol  Radio  Station 
License. 

Form  No.:  FCC  480. 

Estimated  Annual  Burden:  1  annual 
hours;  5  minutes  per  respondent;  12 
respondents. 

Description:  FCC  480  is  used  to  apply 
for  a  new,  renewal  or  modified  Civil  Air 
Patrol  Radio  Station  License.  The  data  is 
used  by  Commission  personnel  to 
evaluate  the  application,  to  provide 
information  for  enforcement  and 
rulemaking  proceedings  and  to  maintain 
a  current  inventory  of  licenses. 

Federal  Communications  Conunission. 

Magalie  Roman  Salu, 

Secretary. 

(PR  Doc.  98-603  Filed  l-»-98;  8:45  am) 

BIUINO  COOE  6712-01-P 
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FEDERAL  HOUSING  RNANCE  BOARD 

[No.  98-N-1] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1996-97 
eighth  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 
DATES:  FHLBank  members  selected  for 
the  1996-97  eighth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  February  26,  1998. 
ADDRESSES:  FHLBank  members  selected 
for  the  1996-97  eighth  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  Policy,  Compliance  Assistance 
Division,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
D.C.  20006;  or  by  electronic  mail: 
C0MSUP@FHFB.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst,  Office 
of  Policy,  Compliance  Assistance 
Division,  at  202/408-2574;  at  the 


following  electronic  mail  address: 
COMSUP@FHFB.GOV;  or  at  the  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington,  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(l).The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA),  12 
U.S.C.  2901  et  seq.i  and  record  of 
lending  to  first-time  homebuvers.  See  12 
U.S.C.  1430(g)(2).  Pursuant  to  the 
requirements  of  section  10(g)  of  the 
Bank  Act,  the  Finance  Board  amended 
its  community  support  requirement 
regulation  effective  June  30, 1997.  See 
62  FR  28983  (May  29,  1997),  codified  at 
12  CFR  part  936. 

As  amended,  the  community  support 
requirement  regulation  establishes 
standards  a  FHLBank  member  must 
meet  in  order  to  maintain  access  to  long- 
term  advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  936.3.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  Id.  Only 


members  subject  to  the  CRA  must  meet 
the  CRA  standard*^.  §  936.3(b).  All 
members,  including  those  not  subject  to 
CRA,  must  meet  the  first-time 
homebuyer  standard.  Id.  §  936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  §  936.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as^any  indication  of 
either  the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  February  26, 1998 
deadline  prescribed  in  this  notice.  Id. 
§  936.2(b)(l)(ii),  (c).  On  or  before 
January  27, 1998,  each  FHLBank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  1996-97 
eighth  qucirter  community  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  Id.  §  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  FHLBank 
also  will  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1996-97 
eighth  quarter  community  support 
review  cycle: 


Federal  Home  Loan  Bank  of  Boston— District  1 


Savings  Bank  of  Danbury 

American  Eagle  FCU 

Mechanics  Savings  Bank  

Savings  Bank  Life  Insurance 

Village  Bank  and  Trust 

Stafford  Savings  Bank 

Sikorsky  FCU 

Torrington  Savings  Bank 

Constitution  State  Corporate  Credit  Unk)n  .... 

Webster  Bank 

New  England  Bank  and  Trust  

Provident  Institution  for  Savings 

Athol-Clinton  Co-op  

Boston  Edison  Emptoyees  CU  

Boston  Post  Office  Employees  Credit  Unkxi 

Citizens  Bank 

Mount  Washington  Co-op  Bank  

Bridgewater  Savings  Bank  

Metropolitan  Credit  Union 

Pilgrim  Co-operative 

Everett  Co-operative  Bank  

St.  Anne's  Credit  Union  of  Fall  River 


Danbury 

East  Hartford  .... 

Hartford  

Hartford  

Rkjgefield  , 

Stafford  Springs 

Stratford , 

Torrington  

Wallingford  

Waterbury 

Windsor  

Amesbury  

Atfrol  

Boston 

Boston  

Boston  : 

Boston  

Bridgewater 

Chelsea 

Cohasset  

Everett 

Fall  River 


CT 

or 

CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
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l-C  Federal  CredH  Union  „ 

Satoty  Fund  Natl^iai  Bank „.. 

Hudson  l^ational  Sank _ 

Lexington  Saving9  Bank 

Jeanne  D-Aic  Cnadit  Umon  

St.  Mar/s  Credit  Unton  . 

Medway  Co-openalive  Bank 

Aubumdale  C(h»  Bank 

City  Savings  Bar«<  of  PIttsfieW ^ 

Greytock  Federal  Credit  Unkw „... 

Winter  HHI  Federal  Savings  Bank  

Fleet  Nattonal  B«tk „ 

Webster  Five  Ceiiis  Savings  Bank  

Mutual  Federal  &e.— Plymouth  Comity 

Winchester  Savir^  Bank  ^ 

Maine  State  Empleyee  Credit  Union  _.... 

BkWetord  Savings  Bank 

St.  John's  Federal  Credit  Unkxi 

Ocean  Natkxial  Bank  of  Kennebunk 

Community  Credit  Union 

Rainbow  Federal  Credit  Unk>n 

Ste.  Croix  Parish  Federal  Credit  Unon  .. 
Portland  RegkMial  Federal  Credit  Union 

S.D.  Warren  Credit  Unwn  

Ledyard  National  Sank 

Telephone  Credit  Union 

Awane  Bank,  FSB 

Pemigewasset  National  Bank 

Northeast  Federal  Credit  Unk)n  

Woodsville  Guaranty  Savings  Bank 

People's  Credit  Unton 

Pawtucket  Credit  Unton 

Coastway  Credit  Unton 

Vermont  Devetopment  Credit  Unton  

Community  National  Bank 

First  National  Bank  of  Onwell  

Wells  River  Savings  Bank 


Fitchtxjrg  

Frtchburg  

Hudson  

Lexington  ..... 

Lowell  

Marlborough 

Medway 

Newton  ........ 

PittsfieW 

PittsTieU 

SomervHIe 

Springfiekl  .... 

Webster 

Whitman  ....... 

Winchester  ... 

Augusta  

Btodeford 

Brunswtok 

Kennebunk  ... 

Lewiston 

Lewiston  

Lewiston 

Portland 

Westbrook  .... 

Hanover 

Manchester ... 
PetertxKough 

Plymouth  

Portsmouth  ... 
Woodsville  .... 

Mtodleton 

Pawtucket 

Providence  .... 

Burlington  

Deft)y 

Onwell  

WeNs  River  .... 


Federal  Home  Loan  Bank  of  New  York— District  2 


Bank 


Covenant  Bank 
Sun  Nattonal  I 
Sterling  Bank 
Broad  National  I 
Valley  Nattonal  Bank 
Roselle  Savings  I 
Summit  FS&LA 
Great  Falls  Bank 

Wayne  Savings  Bahk,  FSB 

Marathon  Nattonal  $ank  of  New  York 

Seneca  FS&LA , 

Ballston  Spa  National  Bank 

Dime  Savings  Bank  of  Williamsburgh 

Central  Nattonal  BiAik  

Community  Bank,  N.A 

Carthage  FS&LA    „ 

Lake  Shore  Savim  i  and  Loan  Association 

EllenviNe  Nattonal  Bank 

Pawling  Savings  Bjevik 

Savings  Bank  of  the  Finger  Lakes 

Evergreen  Bank,  N.A 

City  National  Bank;  and  Trust 

First  National  Bank  bf  JeffersonvHIe 
Sound  FS&LA 
North  Fork  Bank 
Bank  Audi  (USA) 

New  York  National  Bank 

Rtogewood  SavingsiBank  

First  National  Bank 

North  Country  Savings  Bank 

Oneida  Valley  National  Bank  

First  National  Bank  of  the  Hudson  Valley 

ESL  Federal  Credit  Unton  

Skaneateles  Saving*  Bank ." 

Geddes  FS&LA 

National  Bank  of  Delaware  County 


ni^  Di 


Haddonfieto  .. 

Medford 

Mount  Laurel 

Newark 

Passato  

Rosslle  

Summit  

Totowa 

Wayne  

Astoria 

Batowinsville . 

Ballston  Spa  . 

Brooklyn  

Canajoharie  :. 

Canton 

Carthage 

Dunkirk  , 

Ellenville 

Fishkill  

Geneva  

Glens  Falls  .... 

Gtoverville 

JeffersonvHIe  . 
Mamaroneck .. 

Mattituck 

New  York 

New  Yort< 

New  York  ..;.... 

Norfolk 

Ogdensburg  ... 

Onetoa 

Poughkeepsie 

Rochester 

Skaneateles  ... 

Syracuse  

Walton  


MA 
MA 
MA 
MA 


MA 

MA 
MA 
MA 
MA 
MA 
MA 

MA 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
NH 
NH 


NH 

NH 

Rl 

Rl 

Rl 

VT 

VT 

VT 

VT 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 
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Fajardo  Federal  Savings  Bank 

RG  Premier  Bank  of  Puerto  Rk» 

Eurobank  and  Trust  Company  

First  Virgin  Islands  Federal  Savings  Bank 


Fajardo  

Guaynabo  .. 
Hato  Rey  ... 
St.  Thomas 


Fajteral  Home  Loan  Bank  of  Pittsburgh — District  3 


Amt>assador  Bank  of  the  Commonwealth 

First  f^tkxial  Bank  of  Berwick 

American  Eagle  Savings  Bank,  PaSA  

Reliable  Savings  Bank,  PaSA  

Commerce  Bank/Harrisburg,  N.A 

Pkxieer  American  Bank,  N.A 

Croydon  BuikJing  and  Loan  Assodatkxi  .. 

FNB  Bank,  N.A , 

Marquette  Savings  Bank  , 

First  United  National  Bank  , 

Prime  Bank 

Adams  County  Natkxial  Bank  

First  National  Bank  of  Greencastle  

Huntingdon  Savings  Bank,  PASA  

Huntingdon  Valley  FS&LA 

First  Commonwealth  Bank  

Abington  Savings  Bank  

Merchants  Natnnal  Bank  of  KIttanning 

Fulton  Bank  

Citizens  National  Bank  of  Lansford 

Lebanon  Valley  Natranal  Bank 

First  National  Bank  of  Lilly  

Savings  and  Loan  Assodatnn  of  Milton  ... 

First  Western  Bank,  N.A 

First  National  Bank  of  Newport  

Northumberland  Natrona!  Bank  

Berean  Federal  Savings  Bank  , 

First  Republic  Bank  

Jozef  Poniatowski  B&L  Associatkxi  

Regent  National  Bank  

Tk>ga-Franklin  Savings  Association  

United  Savings  Bank  

Fidelity  Savings  Bank 

Prestige  Bank  

Spring  Hill  Savings  Bank,  FSB 

Progress  Federal  Savings  Bank 

Heritage  National  Bank  

First  Westem  Bank,  F.S.B 

Bank  of  Lancaster  County 

West  Milton  State  Bank 

Bank  of  Raleigh  

First  State  Bank  and  Trust  

Bank  of  Charles  Town 

First  Natkinal  Bank  of  Chester 

Farmers  &  Merchants  Bank  of  Ritchie  Co 

F&M  Bank — Martinsburg  

Potomac  Valley  Bank  , 

Bank  of  Ripley  ..: 

Capon  Valley  Bank 

Citizens  Bank  of  Weston,  Inc 


Allentown 

Berwick 

Boothwyn 

Bridgeville 

Camp  Hill 

Cartwndale 

Croydon _„ 

Danville 

Erie 

FrytMjrg 

Ft.  Washington  

Gettysburg 

Greencastle 

Huntingdon  

Huntingdon  Valley 

Indiana 

Jenkintown  

Kittanning  

Lancaster 

Lansford  

Lebanon  

Lilly  

Milton 

New  Castle 

(Newport 

Northumtwrtand 

Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 

Philadeijjhia 

Pittsburgh  

PittstMjrgh  

Pittsburgh 

Plymouth  Meeting 

Pottsville 

Sharon 

Strasburg 

West  Milton  

Beckley 

Beckley 

Charies  Town 

Chester 

Harrisville 

Martinsburg  ; 

Petersburg 

Ripley  

Wardensville 

Weston  


PR 
PR 
PR 
VI 


Federal  Home  Loan  Bank  of  Atlanta— District  4 


First  National  Bank  of  Central  Alabama 

Farmers  and  Merchants  Bank 

Cullman  Savings  Bank  

First  Commercial  Bank  of  the  South , 

Gulf  Federal  Bank,  a  FSB 

First  Metro  Bank  

West  Alabama  Bank  and  Trust  

Bank  Independent  „ 

First  Southern  Natkyial  Bank  , 

National  Bank  of  Commerce  

Franklin  National  Bank  of  Washington,  D.C. 

First  Natkjnal  Bank  of  Southwest  Florida 

Popular  Bank  of  Florida 

Destin  Bank  

Englewood  Bank 

Jacksonville  Fireman's  Credit  Unk)n 


Aliceville  

Centre 

Cullman  

Fort  Deposit .... 

Mobile 

Muscle  Shoals 

Reform 

Sheffield  

Stevenson  

Tuscaloosa 

Washington  .... 

Cape  Coral 

Coral  Gables  .. 

Destin  *■... 

Englewood 

Jacksonville  .... 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
DC 
FL 
FL 
FL 
FL 
FL 
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HA 


Sink 
irtjTri 


Sun  BanK/North  Florida, 

CNB  National  Bank 

Consumers  Savings  Bank . 

Executive  National  Bank  

Gulf  Bank 

Fifth  Third  Bank  of  Ftorida 

Skylake  State  Bank  ......;. 

Tumberry  Bank 

American  Natk>rial  Bank 

Bank  of  Central  Florida  

Madison  Bank,  a  Savings  Bank  

First  American  Bank  of  Pensacola,  N.A  ... 

Sunshine  State  PS&LA 

SunTrust  Bank.  Gulf  Coast  , 

West  Coast  Bank , 

Partners  Bank  of  Ftorida  , 

National  Bank  of  Commerce  , 

Ashbum  Bank  .'.^ „ 

Community  Natiianal  Bank 

Georgia  Nattonal!  Bank „ 

Rrst  Capital  Bank 

First  Nattonal  B4i^k  of  Northwest  Georgia 

Bartow  County  Bank 

First  Community  Bank  and  Tmst  

Bank  of  Ellijay  .1.. 

Citizens  Union  Btnk 

Towns  County  I 

Heritage  Bank 

Charter  Bank  arid  Trust  Company 

The  First  State  Bank  of  Odlla 

First  Bulkxh  Bahk  and  Trust  Company  .... 

Allied  Bank  of  Qdorgia  

United  Bank  of  Hke 

Hartx>r  Bank  of  Maryland  

Cotomtx)  Savings  Bank  F.S.B 

'  Sequoia  National  Bank— Maryland  

Peoples  Bank  of  Maryland  

Home  Federal  Savings  Bank  

Wilmington  Trust  iFSB  ^. 

Farmers  and  Metthants  Bank 

Four  Oaks  Bank  &  Tmst  Company 

Kenly  Savings  Bank,  Inc.,  S.S.B 

Bank  of  Unton  .^; 

Bank  of  Currituck 

Triangle  Bank  ._] 

Roanoke  Rapids  Savings  Bank,  SSB  

Home  Savings  Bank  of  Siler  City,  S.S.B  .. 

Jackson  Savings  Bank,  S.S.B 

Tartx)ro  Savings  Bank,  SSB  

Peoples  Savings  Bank,  S.S.B 

Security  Federal  Savings  Bank 

Bank  of  Columbia 

BB&T  of  South  Carolina 

Summit  Natksnali  Bank 

Greenwood  Bankiand  Trust  

Palmetto  State  Bank 

First  National  South 

Newberry  Federal  Savings  Bank 

Highlands  Union  Bank 

First  National  Bank  of  Altavista 

Bank  of  Clarke  County  

Guaranty  Bank  ...l. 

Capital  One,  F.&p  

Bank  of  Floyd  .., 

Miners  and  Merdiants  Bank  and  Trust  Co 

Rockingham  Heritage  Bank 

Chesapeake  Bank  

First  Bank  and  Trgst  Company  

Bank  of  Marion  

Hentage  Bank  and  Trust  

Resource  Bank 


Fauquier  Bank 

F  &  M  Bank— Winjchester 


Jacksonville 

Lake  City  

Miami 

Miami 

Miami 

Naples 

North  Miami  Beach 
North  Miami  Beach 

Oakland  Park  ^. 

Orlando 

Palm  Hartjor 

Pensacola 

Plant  City 

Sarasota 

Sarasota 

Tampa  

Winter  Part*  

Ashbum  ...; 

Ashburn  _ 

Attiens  

Atlanta 

Calhoun 

Cartersville  

Cartersville  

Ellijay 

Greensboro  

Hiawasee 

Jonesboro 

Marietta  

Ocilla  

Statesboro 

Thomson  


Zebukxi 

Baltimore  

Bethesda  

Bethesda  

Denton 

Hagerstown  

Salisbury 

Upperco 

Four  Oaks  

Kenly  _.... 

Monroe  

Moyock 

Raleigh  

Roanoke  Rapkte 

Siler  City 

Sylva :.... 

Tarix>ro 

Wilmington 

Aiken  

Columbia 

Greenville  

Greenville  

Greenwood 

Hampton 

Marion  

Newtwrry 

Abingdon  

AltaVista 

Berryville „. 

Chariottesville 

Falls  Church  

Floyd 

Grundy 

Harrisonburg 

Kilmamock 

Lebanon  

Marion  

Norfolk 

Virginia  Beach  .... 

Warrenton 

Winchester  


PL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

MD 

MD 

MO 

MO 

MO 

MO 

MO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Auburn  Banking  Qompany  I  Auburn 


KY 
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The  Peoples  Exchange  Bai^  of  Beattyviile 

United  Commonwealth  Bank 

Central  Appalachian  Peoples 

Fanners  State  Bank  

BtrMting  Green  Bank  &  Tnjst  Company 

First  National  Bank 

Brownsville  Deposit  Bank 

Heritage  Bank,  Inc „ , 

Community  Trust  Bar>k.  F.S.B , 

First  Natkxial  Bank  of  Clinton 

Bank  of  Crittenden „ 

Bank  of  Ohio  County 

Elkton  Bank  and  Trust  Company  

Farmers  Deposit  Bank 

Bank  of  Kentucky,  Inc  :. 

First  Federal  Savings  Bank  of  Frankfort  ...„. 

Commerciai  Bank  of  Grayson  

First  National  Bank  of  Grayson 

Hebron  Deposit  Bank  

Ohio  VaMey  l^tional  Bank  _ 

First  City  Bank  and  Trust  Company 

Hyden  Citizens  Bank.  Inc 

Citizens  Guaranty  Bank 

Citizens  Bank  &  Tmst  Co.  of  Jackson  

Peoples  Bank 

Lewisburg  Banking  Company 

Vine  Street  Trust  Company 

First  Natiofial  Bank  and  Toist  

Mid-Amenca  Bank  of  Louisville  &  Tmst 

Stock  Yards  Bank  &  Trust  Company  

First  State  Bank  and  Trust  Company 

Security  Bank  and  Trust  Company  

Citizens  Bank ; 

Peoples  Bank  of  Murray 

Citizens  Bank  of  Campbell  County  

First  Farmers  Bank  and  Trust  Company 

Citizens  Bank  &  Trust  Company  

Paducah  Bank  and  Trust  Company 

Kentucky  Bank 

Farmers  Bank  and  Trust  Company 

Kentucky  Bank  and  Tmst  of  Greenup  Co 

Southern  Deposit  Bank  

Saiyersville  Natnnal  Bank 

Peoples  Bank  

Citizens  Union  Bank  of  Shelbyville  

Alliance  Bank 

First  arKJ  Farmers  Bank 

First  &  Peoples  Bank 

Peoples  Bank  of  Hustonville 

Bank  of  the  Mountains  

Winchester  Federal  Savings  Bank 

North  Akron  Savings  Associatkxi 

Andover  Bank ". 

Sutton  State  Bank  

Park  View  Federal  Savings  Bank 

Blue  Ash  BuikJing  and  Loan  Company  

First  Natkjnal  Bank  Northwest  Ohio 

Farmers  National  Bank 

Cindnnatus  Savirigs  aixl  Loan  Company 

Foundatron  Savings  Bank  

Provident  Bank  

Sycamore  rational  Bank 

Fifth  Third  Bank  of  Cokjmbus  

Union  Bank  Company  

Heartland  Federal  Credit  Union  

State  Bank  and  Tmst  Company 

Potters  Savings  and  Loan  Company  

Ohio  Bank _ 

Fremont  Federal  Credit  Union "'"'"'. 

Ohk)  Valley  Bank  Company  

Harrison  BuiMing  and  Loan 

Jackson  Savings  Bank  

Oak  HiU  Banks Z"'Z 

Bank  of  Leipsic  Company  ,Z 

Lorain  National  Bank  

Peoples  Banking  and  Trust  Company  


BeattyviNe 
Benton  


Booneville 

Bowling  Green  . 

BrooksviHe 

Brownsville  

Burlington  

Campbellsvitte  . 

Clinton  „ 

Crittenden 

Dundee  

Elkton  

Eminence  

Ftorence  

Frankfort 

Grayson  

Grayson 

Hebron 

Henderson 

HopkinsviUe  

Hyden  

Irvine 

Jackson  

Lebarwn  

Lewisburg 

Lexington 

LorKfc>n  

Louisville .'. 

Louisville 

Manchester 

MaysviHe 

Morehead  

Murray  

Newport 

Owenton 

Paducah  

Paducah  

Paris  

PrifKeton  

Russell 

RusseHviHe  

SalyersviUe  

Saridy  Hook 

Shelbyville  

Somerset 

Somerset  

Springfiekj  

Stanford 

West  Liberty  

Winchester  

Akron 

Andover  

Attka  

Bedford  Heights 

Blue  Ash 

Bryan 

CanfieM  

Chevk>t  

Cincinnati 

Cincinnati 

Cincinnati 

ColumtMJS  

Columbus  Grove 

Dayton  

Defiance  

East  Liverpool  .... 

Findlay 

Fremont 

GallipoHs 

Harrison 

Jackson  

Jackson  

Leipsic  

Lorain  

Marietta  


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 
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Marion  Bank 

Minster  State  Bar^k 

First  National  Bairtk  of  New  Bremen 

Farmers  State  Bank  and  Taist  Company 

Citizens  Banking  Company  

Shenwood  State  Bank 

First  Bank  of  Ohio— Tiffin  

Mid  American  Nafional  Bank 

Citizens  National  Bank  of  Urbana 

Waveriy  Banking  and  Loan  Company 

National  Bank  and  Trust  Company 

Woodsfield  Savings  Bank 

Wayne  County  National  Bank  

Mahoning  National  Bank 

First  South  Bank 

Fii^t  State  Bank 

Citizens  Bank  .... 

First  Bank  of  PoIk  County 

First  State  Bank  oi  Covington,  Tennessee 

Meigs  County  Bank  

Weakley  County  Bank 

Franklin  Natronal  Bank  

Bank  of  Friendship  _ 

Union  Planters  Bwik  of  West  Tennessee  .. 

BankFirst ,\. 

First  National  Bank  of  LaFollette 

McKenzie  Bankir^  Company  

Security  Federal  Savings  Bank 

Financial  Federal  Savings  Bank 

First  Commerical  Bank,  N.A.  of  Memphis  .. 

First  Tennessee  Blink,  N.A.  Memphis  

Nashoba  Bank  ..;.; 

Nashville  Bank  oi  Commerce 

UnkMi  Planters  N^ional  Bank  

Bank  of  Troy ;.. 

Munford  Union  Bink 

Premier  Bank  of  fest  Tennessee  

Bank  of  Ripley  ..,.. 

First  Community  Bonk  of  East  Tennessee  . 

Hardin  County  B^i^k  

Valley  Bank „1 

Bank  of  Commerii 

First  Volunteer  Baijik 

Wayne  County  B^^k 


Marion  , 

Minster , 

New  Bremen 
New  Madison 

Salineville  

Sherwood  

Tiffin 

Toledo  

Urbana 

Waverty  

Wilmington 

WoodsfieW 

Wooster 

Youngstown  ... 

Bolivar  

Brownsville  .... 

Collierville 

Copperhill  

Covington  

Decatur 

Dresden 

Franklin 

Friendship 

Humboldt  

Knoxville  

LaFollette 

McKenzie 

McMinnville  .... 

Memphis 

Memphis , 

Memphis , 

Memphis 

Memphis 

Memphis 

Morristown 

Munford  

Nota 

Ripley  

Rogersville 

Savannah  

Sweetwater 

Trenton  

Union  City 

Waynesboro  ... 


Federal  Home  Loan  Bank  of  Indianapolis— District  6 


Central  Natwnal  Bf  nk  &  Trust  Company 

Bloomfield  State  B^nk  , 

Wayne  Bank  and  trust  Company 

Citizens  National  Bank  

Old  National  Bank  in  Evansville 

Fowler  State  Bank  

Peoples  State  Banj^  of  Francesville  

Friendship  State  Bank 

Goodland  State  Bank 

Sand  Ridge  Bank  L..; , 

First  Bank  of  Huntiftgburg  

German  American  Etenk , 

Lafayette  Bank  and  Trust  Company  

Union  County  Natkjnal  Bank 

Lynnville  National  Sank 

STAR  Financial  Bank  

STAR  Financial  Bank,  New  Castle  

Citizens  State  Bank 

Union  Bank  &  Trust  Company  

State  Bank  of  OxfOfd 

Orange  County  Bditk 

First  Federal  Savings  Bank 

First  Source  Bank 

First  Natk)nal  Bank,  Valparaiso 

Veedersburg  State  Bank  

Merchants  Bank  &,  Trust  Company 

Centier  Bank 
Shoreline  Bank 
State  Bank  of 


Attica  

Bloomfield , 

Cambrkjge  City 

Evansville  

Evansville  _ 

Fowler 

Francesville  

Friendship 

Goodland 

Highland  

Huntingburg 

Jasper 

Lafayette 

Liberty 

Lynnville  

Marion  

Muncie 

New  Castle 

North  Vernon  .... 

Oxford 

Paoli  

Rochester 

South  Bend  

Valparaiso  

Veedersburg 

West  Harrison  ... 

Whitirig  

Benton  Hart>or ... 
Caledonia  


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

Ml 

Ml 
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Century  Bank  and  Trust  

Southern  Michigan  Bank  and  Trust 

First  State  Bank 

FMB— OW  State  Bank 

BayBank  

Bank  of  Hudsonville 

Independent  Bank  

Miners  State  Bank  of  Iron  River 

Peninsula  Bank 

Arcadia  Bank  and  Trust  Company  .. 

Dart  Natk>nal  Bank  

MFC  First  National  Bank 

Oxford  Bank 

Independent  Bank— West  Michigan 

FMB— Sautt  Bank 

West  Shore  Bank  

Pinnacle  Bank 

United  Bank  and  Tnist  


Coldwater  

CoWwater  

Decatur 

Fremont 

Gladstone 

Hudsonville 

ksnia 

Iron  River 

Ishpeming 

Kalamazoo  

Mason  

Menominee 

Oxford 

Rockford 

Sault  Saint  Marie 

Scottville 

St.  Joseph  

Tecumseh 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Federal  Home  Lo^  Bank  of  Chicago— District  7 


OW  Second  Natk>nal  Bank  of  Aurora 

State  Bank  of  Aviston 

Beardstown  Savings  s.b 

First  Federal  Savings  and  Loan  Associatkm 

First  National  Bank  of  Blue  Island , 

First  Bank,  tw  

Farmers  State  Bank  of  Ferris 

Marine  Trust  Company  of  Carthage 

Buena  Vista  Natkinai  Bank  of  Chester  

Chester  Savings  Bank,  FSB 

Corus  Bank 

LaSaHe  Northwest  National  Bank 

Northern  Trust  Company 

St.  Anthony  Bank,  a  FSB  

American  Savings  Bank  of  Danville 

Reput>lk:  Bank  of  Chicago 

First  National  Bank  of  Decatur 

First  Natksnal  Bank  of  Dietrich  

East  Dubuque  Savings  Bank  

Bank  of  Edwardsville  

C.P.  Burnett  and  Sons,  Bankers 

First  State  Bank 

First  Bank  and  Trust  of  Evanston  

FairfieW  National  Bank  

Ftora  Savings  Bank 

Farmers  and  Mechanics  Bank  

Heritage  Community  Bank 

GoWen  State  Bank  „ 

Greenup  National  Bank 

Bank  of  Ladd  

Clay  County  State  Bank 

Manteno  Bank 

First  Federal  Savings  Bank  of  Mascoutah  .... 

First  FS&LA  of  Mattoon 

Morton  Community  Bank , 

First  Natkxial  Bank  of  Mount  Pulaski 

Mt  Morris  Savings  and  Loan  

First  State  Bank  of  Newman  

Oak  Brook  Bank  .„ 

First  Natk>nal  Bank  of  Oblong I 

OIney  Tmst  Bank 

First  Federal  Savings  Bank 

First  Bank  and  Taist,  s.b 

Com  Belt  Bank  and  Trust  Company 

Bank  of  Rantoul 

First  National  Bank  &  Tmst  Company  

Northwest  Bank  of  Rockford  

Sandwk:h  State  Bank  

Illinois  One  Bank,  N.A ]. 

First  Community  Bank 

South  Holland  Tmst  and  Savings  Bank 

Independent  Bankers  Bank  of  Illinois 

Starting  Federal  Bank,  F.S.B 

Streator  Home  Building  &  Loan  Associatkxi  .. 
UntonBank  


Aurora 

Aviston 

Beardstown  ... 
Bkxxnington  .. 

Blue  Island  

Capron 

Carthage 

Carthage 

Chester 

Chester 

Chwago 

Chkago „., 

Chk:ago 

Cicero 

Danville 

Darien 

Decatur 

Dietrich  

East  Dubuque 
Edwardsville  ... 

Ekjorado 

Eklorado 

Evanston  

Fairfiekj 

Ftora  

GalestMjrg 

Glenwood  

GoWen  „ 

Greenup  

Ladd  

Louisville 

Manteno  

Mascoutah 

Mattoon  

Morton  

Mount  Pulaski . 

Mt.  Morris  

Newman  

Oak  Brook  

Obtong 

OIney 

Ottawa , 

Paris  ., 

RittsfieW 

Rantoul 

Rochelle  

Rockford 

Sandwich 

Shawneetown  .. 

Sherrdrd  

South  Holland .. 

SpringfieU  

Steriing  

Streator 

Streator 
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First  National  Bank  of  Sullivan  

Thomson  State  dink 

Tiskilwa  State  Batjk 

Tempo  Bank,  F^ 

Heritage  Bank,  Gdntral  Illinois 

Midwest  Bank  of  iMcHenry  County  .... 

Iroquois  FS&LA  ., 

Watseka  First  National  Bank 

Bank  of  Waukegan  

National  Bank  of  Northern  Illinois 

Wemple  State  Batik „ 

WeWon  State  Bark  and  Trust 

State  Bank  of  Illinois 

First  Banking  CeMer— Albany 

F  &  M  Bank  Applaton  

First  Banking  Ce^ierr-Burtington 

Cambrkige  State  Elank  

DeForest-Morrisoflville  Bank  

Charter  Bank  Eaw. Claire  

Royal  Credit  Unic^  

Grafton  State  Bank 

Hartford  Savings  Bank  

Heritage  Bank  Ro^k  County,  N.A 

Bank  of  Kaukaunei 

F&M  Bank— Lancaster  

First  National  Bank  in  Manitowoc 

Stephenson  National  Bank  and  Trust 

Marshfield  Savings  Bank 

Mayville  Savings  Bank  

McFarland  State  Bank 

Associated  Bank  iMilwaukee 

North  Milwaukee  State  Bank 

Norwest  Bank  Wisconsin,  N.A  

Monona  State  Bajnk 

First  National  Batik  and  Trust  

Oostburg  State  siik 

United  Bank j.|-.-, 

Owen-Curtiss  Stajtfc  Bank 

Port  Washington  i^ate  Bank 

Peoples  State  Bark 

Prairie  City  Banki., 

F&M  Bank— NoWieast  

Community  First  Bank  

Community  First  State  Bjknk  

F&M  Bank,  Portage  County  

First  National  Bank  of  Stoughton  

Stratford  State  Bii^k 

Bank  of  Turtle  Lakfe 

First  National  Barjk 

People's  State  Bdrik 

State  Bank  of  Withee 

F&M  Bank,  Lakelifid 


Sullivan 

Thomson  „.. 

Tiskilwa 

Trenton  

Trivoli 

Union , 

Watseka  

Watseka  

Waukegan  

Waukegan  

Waverly  

WeWon  

West  Chicago  .... 

Albany  

Appleton  

Burlington  

Cambridge  ......... 

DeForest 

Eau  Claire  

Eau  Claire  

Grafton  

Hartford  .:.. 

Janesville 

Kaukauna  

Lancaster 

Manitowoc  

Marinette  

Marshfield 

Mayville  

McFarland  

Milwaukee  

Milwaukee  

Milwaukee  

Monona  

Monroe  

Oostburg 

Osseo 

Owen 

Port  Washington 
Prairie  du  Chien 
Prairie  du  Chien 

Pulaski 

Rosholt  

Spooner 

Stevens  Point  .... 

Stoughton  

Stratford 

Turtle  Lake 

Waupaca 

Wausau  

Withee  

Woodruff 


4f 


Federal  Home  Loan  Bank  of  Des  Moines— District  8 


The  First  National  Bank  of  Akron 

Farmers  State  B#^k  

Iowa  State  Bank  U 

The  Lakes  Nation^  Bank 

Rolling  Hills  Bank|$nd  Trust 

Benton  County  Stia^e  Bank 

First  State  Bank 

Poweshiek  County  Savings  Bank  

Tri-County  Bank  and  Trust  

Center  Point  Bank  and  Trust  Company 

The  CHnton  Nationpl  Bank  

First  Community  National  Bank 

Northwest  Bank  artd  Trust  Company 

First  Central  State  pank 

Community  First  filkional  Bank 

American  Vanguard  Life  Insurance  Co 

Bankers  Trust  Company 

Brenton  Bank 

State  Empkjyees  Community  Credit  Union 

American  Trust  and  Savings  Bank 

First  National  Bank 


Akron  

Algona  

Algona  

Arnolds  Park 

Atlantic 

Blairstown  .... 
Britt 


Brooklyn  

Cascade  

Center  Point 

Clinton  

Corning 

Davenport  .... 

DeWitt 

Decorah 

Des  Moines  . 
Des  Moines  . 
Des  Moines  . 
Des  Moines  . 

Dubuque  

Essex  


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wi 
Wi 
Wi 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wi 
Wi 
Wi 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wl 
Wi 
Wl 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
iA 
lA 
IA 
IA 
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First  Security  State  Bank 

Manufacturers  Bank  and  Trust  Company  ..., 

Gamavilk)  Savings  Bank  

Hancock  Ckxinty  Bank  and  Trust „... 

Heritage  Bank,  N.A 

Iowa  State  Bank 

United  Bank  of  Iowa 

k>wa  State  Bank  and  Trust  Company 

University  of  Iowa  Community  Credit  Union 

Le  Mars  Bank  and  Trust  Company 

Luana  Savings  Bank  

Central  State  Bank  

Mahaska  State  Bank  

Central  Valley  Bank 

Pioneer  Bank „ „ 

Commerciai  Trust  &  Savings  Bank 

First  State  Bank 

American  Savings  Bank  

West  Des  Moines  State  Bank  

Farmers  Trust  and  Savings  Bank  

Security  State  Bank  of  Aitkin 

Steams  Bank.  N.A ' 

Americana  NationaJ  Bank 

West  CentraJ  Bank 

First  Federal  Banking  and  Savings,  F.S.B  ... 

Security  State  Bank  of  Bemklji 

First  Amencan  Bank  NA 

Americana  Bar*  

First  ftatk>nal  Bank  of  Elk  River 

First  State  Bank  of  Emmoris  , 

Security  State  Bank  of  Fergus  Falls 

First  State  Bank  of  Finlayson 

First  Natkxiai  Bank 

Steams  Bank  of  IfoWingford 

American  Bank,  Lake  City „ 

First  Natkxial  Bank  of  Little  Falls  

Farmers  State  Bank  of  Madelia,  Inc  

Security  State  Bank  of  Mankato 

Pioneer  Bank 

State  Bank  of  McGregor 

Marquette  Capital  Bank.  N.A 

Kanabec  State  Bank 

-F4M  Alliance  Bank 

Farmers  and  Merchants  State  Bank 

Valley  Bank 

Redwood  FaHs  FS&LA 

Eastwood  Bank 

First  Natmnal  Bank  of  the  North 

First  Natk>nai  Bank  of  Sauk  Centre  

Citizens  State  Bank  of  St.  James  

Midway  National  Bank  of  St  Paul 

Community  State  Bank  of  Twin  Hartx>rs 

Steams  Bank  of  Upsala  

Mk^Central  Federal  Savings  Bank  

The  First  Natnnal  Bank  of  Waseca  ..„ „. 

Signal  Bank.  Inc 

Bank  10  

Magna  Bank.  N.A ,. 

Cameron  Savings  and  Loari  Associatnn 

Farmers  State  Bank  

First  State  Bank  and  Trust  Corripany.  Inc 

Citizens  Bank  and  Trust  Company  _ 

First  National  Bank  of  ainton  

Community  Bank  of  Excelsior  Springs 

Hume  Bank 

Capital  Savings  Bank.  F.S.B 

Home  Savings  and  Loan  Assodatkxi  

First  State  Bank  of  Jopin 

Bank  of  Lee's  Summit 

Farmers  Bank  of  Lincoln  

First  Natnnal  Bank  of  Mount  Vernon 

Community  Bank  and  Tojst 

Citizens  Bank  

Security  Padfjc  Bank 

The  Paris  Natwnal  Bank  _ 


Bank  ol  the  LeadBett „ !..."."!!"!  I  Paik 


Evansdate 

Forest  City „ 

Garnavilk}  

Garner  

Holstein  

Hull  „ 

Ida  Grove  „ 

Iowa  City 

Iowa  City  _ 

Le  Mars 

Luana  

Muscatine 

Oskatoosa  „ , 

Ottumwa „ ;.., 

Sergeant  Bluff  , 

Storm  Lake 

Stuart 

Tripoli 

West  Des  Moines 

Williamsburg 

Aitkin 

Alt)any  

Albert  Lea  ..'. 

Barren „. ...„ 

Bemkl)! 

Bemklji „ 

Breckenridge 

Edina  

Elk  River 

Emmons  „ 

Fergus  Falls  „ 

Finlayson _ 

Hawley 

HoWingfcjTd 

Lake  City  „ 

Little  Falls 

Madelia 

Mankato „ 

Mapleton 

McGregor  ; 

Minneapolis 

Mora _ 

New  Ukn 

^^Vvf  TOCK  RAMS    ■•■•••••■•■>•••••••■«■•••••■•*■„•••, 

North  Mankato 

Redwood  FaHs  

Rochester _ 

Sandstone  

Sauk  Centre „ , 

St.  James „ 

St.  Paul 

Twin  Hartx>rs . 

Upsala 

Wadena _ 

Waseca 

West  St.  Paul 

Belton .*. 

Brentwood w. 

Cameron „ _. 

Cameron _ 

CaruthersviNa  

ChiWcothe 

Clinton  „ 

Excelswr  Springs  

Hume „.. 

Jefferson  City  ..„ 

Jefferson  City :..._ 

JopHn '. 

Lee's  Summit  

LiTKXiln „ 

Mount  Verrton , 

Neosho ; , 

New  Haven 

Pacific 

Paris  „ 


lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 


MN 
MN 


HiHs 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
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Irondale  Bank  .i.l 

Phelps  County  Btnk 

Systematk:  Savings  and  Loan  Association 
Farmers  and  Meichants  Bank  of  St.  Clair  . 

Allegiant  Bank „ 

Heartland  Bank  ., 

Sac  River  Valley  Bank „ 

First  Community  Bank .', 

Osage  Valley  Bank 

Bank  of  Beulah 

Dakota  Western;  Bank  

Western  State  Bank 

Rrst  State  Bank  of  LaMoure  

Commercial  Trust  and  Savings  Bank 

Community  First  State  Bank  '.. 


Potosi  

Rdla 

SpringfieU  

St.  Clair  

St.  Louis  

St.  Louis  

Stockton  

Sweet  Springs 

Warsaw  

Beulah  

Bowman  

Devils  Lake 

LaMoure  

Mitchell  

VermiHion 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
NO 
NO 
NO 
ND 
SO 
SO 


Federal  Home  Loan  Bank  of  Dallas— Oistrtct  9 


Bank  of  Ashdown.  N.A  

Bank  of  Bentonvile 

Citizens  Bank  ....„ 

Danville  State  Benk 

First  State  Bank  of  DeQueen 

First  Community  Bank  of  Southeast  AR  , 

Superior  Federal  Bank,  FSB , 

Farmers  Bank  ..li. , 

Citizens  Natk)nal  Bank  of  Hope 

First  Bank  of  South  Aritansas  

Buffak)  Island  Bank  „..., 

Eagle  Bank  and  Trust 

First  Natkxial  Bank 

Peoples  Bank  ait^l  Trust  Company 

First  National  Bank  of  Nashville 

First  State  Bank 

Portland  Bank „ 

State  First  NationiU  Bank  ■. 

Scott  County  Ban|( 

First  Natkmal  Baiik 

CaMwell  Bank  and  Trust  Company 

Tri-Parish  Bank  ..i 

MkJSouth  Natk>nai  Bank 

Louisiana  Delta  Bank  

Omni  Bank „ 

Gulf  Coast  Bank  &  Trust  Company 

United  Bank  and  Trust  Company 

First  FS&LA  of  AHen  Parish  .! 

St.  Landry  Homadtead  Federal  Savings  Bank 

Community  Bank  of  LaFourche 

First  Repubik:  Bdrjk  

ArgentBank ,.i 

First  American  Bank  and  Trust  

Louisiana  Central  Bank  

American  Security  Bank 

First  FS  &  LA  of  Aberdeen 

Farmers  and  Merchants  Bank 

Bank  Plus  _i...'. 

NBC  Bank  FSB  d 

First  Federal  Bank  for  Savings 

Unkm  Planters  Bepik  of  Mississippi „ 

Copiah  Bank,  NJk 

Planters  Bank  &  Thist  Company 

First  American  Natk>nal  Bank 

Pike  County  National  Bank  

United  Mississippi  Bank  _ ».... 

Natk>nal  Bank  of  Commerce  of  Mississippi 
Community  f^ederfl  Savings  Bank 
Western  Bank 
Western  Bank 

Western  Commerce  Bank 

Citizens  Bank 

First  Natkmal  Bank  of  Dona  Ana  County  .. 

Los  Alamos  Natkmal  Bank 

Mountain  Community  Bank  , 

Portales  NatkMial  Bank 

First  Natkxial  Bank  in  Alpine 

Boatmen's  First  Natk>nal  Bank  of  AmariiK) 


ideral: 

± 


Ashdown 

Bentonville 

Booneville 

Danville 

DeQueen 

Dermott 

Fort  Smith 

Hamburg 

Hope 

Junctkm  City 

Leachville  

Little  Rock  

Mena  

Mountain  Home  . 

Nashville 

Plainview 

Portland 

Texarkana  

WakJron 

Wynne  

Cokjmbta  

Eurace  

Lafayette , 

Lake  Provklence 

Metairie 

New  Orleans  

New  Orleans  . 

Oakdale 

Opekxjsas 

Raceiand  

RayviUe 

T)^)odaux 

Vacherie  

Vktalia 

VMe  Platte  

Aberdeen 

BakJwyn ™ 

Beizoni 

Beizoni 

Cokimbus  

Grenada  

Hazlehurst 

Indiarola 

luka 


McComb  ..... 

Natchez 

Starkville 

Tupek)  

Alamogordo 

Artesia  

Carlsbad 

Farmington  . 
Las  Cruces  . 
Los  Alan)os 
Los  Alamos 

Portales 

Alpine  

Amarilk)  


AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
"LA 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
NM 
NM 
NM 


NM 
TX 
TX 
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First  Bank  

First  National  Bank  of  Baird  

Citizens  Bank  and  Trust  Company  

Westefn  American  National  Bank  

Citizens  National  Bank  of  Texas 

Bianco  Natk>nal  Bank 

First  National  Bank  in  Bronte 

First  National  Bank  of  BuHard  ..'. 

First  National  Bank  m  Burktxjmett 

Corsicana  National  Bank  and  Tmst  

U.S.  Trust  Company  of  Texas,  N.A  

First  Natnnal  Bank  of  Eagte  Lake  

Continental  National  Bank 

Montwood  National  Bank  

First  National  Bank  of  Enuyy  

Qreater  South  Texas  Bank,  F.S.B  

Fidelity  Bank  and  Trust,  N.A  

Security  State  Bank  and  Trust  

Heritage  Natkxial  Bank  

First  National  Bank  of  Grapevine  - 

American  Bank  

Banktexas,  N.A 

Citizens  National  Bank  

Preferred  Bank,  fsb  

Ouc  tStar  Bank,  HJ< 

Sterling  Bank  

Stewart  Title  Guaranty  Co 

Huntington  State  Bank  

Texas  Independent  Bank  

Jacksboro  Natmnal  Bank 

Community  Bank 

First  Bank  

Citizerjs  Bank 

Lake  Worth  Natk>nal  Bank  

NBC  Bank.  Laredo,  NA  

South  Texas  National  Bank  of  Laredo  .... 

Bank  of  Commerce 

USAA  Federal  Savings  Bank  

Sanderson  State  Bank  

First  American  Bank  and  Mortgage,  N.A 

City  Natkmal  Bank  of  Taylor  

First  Natwnal  Bank  of  Trenton  

First  Natk>nal  Bank 

Van  Horn  State  Bank  

Central  National  Bank  

Norwest  Bank  Texas,  Waco,  HA 

Waflis  State  Bank  . 


Azie  

Baird 

Baytown 

Bedford 

Bellaire  

Blanco  

Bronte 

BuMard 

Burkbumett 

Corskana  

Danes  

Eagle  Lake 

B  Paso  

El  Paso 

Emory 

Falfurrias  , 

Fort  Worth  , 

Fredencksburg  . 

Granbury  

Grapevine , 

Houston 

Houston 

Houston „. 

Houston 

Houston 

Houston 

Houston 

Huntington 

Irving 

Jadttboro 

Katy 

Katy  

Knox  City 

Lake  Worth 

Laredo  

Laredo  ..... 

McLean  

San  Antonk> 

SarxJerson 

Sulphur  Springs 

Taytor  

Trenton , 

UvaWe 

Van  Horn „.. 

Waco  , 

Waco ...: 

WaBis 


Federal  Home  Loen  Benk  of  Topeka— Diatrict  10 


Arvada 


FirstBank  North. 

Cotonial  Bank  

FirstBank  of  BouWer,  N.A 

FirstBank  of  Breckenridge,  N.A 

State  Bank  &  Trust  of  Cokxado  Springs  .. 

First  Security  Bank  Craig  

Cokxado  Business  Bank 

First  Community  Industrial  Bank  

Eaton  Bank  

Farmers  Bank  

FirstBank  of  Tech  Center  

First  NatkHial  Bank  

First  Bank  of  Northem  Cotorado  

Colorado  Community  First  National  Bank 

First  National  Bank  

L'nkHi  CokMiy  Bank 

Cotorado  Community  First  National  Bank 

Gunnison  Bank  and  Trust  Company 

Red  Rocks  Federal  Credit  Union  

Lafayette  State  Bank 

Valley  State  Bank 

Cotorado  Business  Bank 

Woodman  of  the  Worid  

Firstt)ank  of  Longmont 

Equitable  Savings  and  Loan  Association  . 
Community  First  Nattonal  Bar* 


Arvada , 

Aurora 

Boutoer 

Breckenridge  

Colorado  Springs 

Craig 

Denver 

Denver 

Eaton  

Eaton 

Englewood 

Estes  Park 

Fort  Collins 

Fort  Morgaii 

Fowler 

Greeley 

Gunnison 

Gunnison 

Highlands  Ranch  . 

Lafayette 

Lamar  

Littleton 

Littleton 

Longmont  ...... 

Sterling  

Thornton 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
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First  National  Bank  

State  Banl<  of  Wiley 

First  National  Bank  in  Ahna 

American  Bank  

Commercial  State  Bank  of  Bonner  Springs  . 

First  Kansas  Bank  and  Trust 

First  National  Bank  

First  United  National  Bank  &  Trust  Co 

Morrill  and  Janes  Bank  and  Trust  Company 

Hoisington  Natkmai  Bank 

Denison  State  Bartk 

First  State  Bank  and  Trust  Co.  of  Lamed 

Lyons  Federal  Savirtgs  Associatk>n  

Mon-ill  State  Bank  and  Tmst  Company 

Sunftower  Bank,  N.A  

First  National  Bani  of  Clifton  

St.  Marys  State  Baiiik  

Emprise  Bank 

The  First  Natkwal  Sank  of  Albion  

First  National  Bank  &  Tnist  Co.  in  Aurora  .... 

Hastings  State  Bank 

American  Natktnal  6ank 

American  National  6ank  of  Sarpy  County  .... 

Nebraska  State  Bank  

Farmers  State  Bank  &  Trust  Company 

Wahoo  State  Bank  

Citizens  Bank  of  Ardmore  

Exchange  National  Bank  and  Trust  Co 

Peoples  State  Bank 

Unkxi  Natkxial  Bank  of  Chandler 

First  Natkjnal  Bank  of  Coweta  

Rrst  Natkxial  Bank  of  Davis 

Idabel  National  Bank  ;... 

First  Natkxial  Bank  of  Mklwest  City 

Frontier  State  Bank 

Guaranty  Bank  &  Trust  Company 

Ouail  Creek  Bank,  n.a 

Rockwell  Bank,  N.A 

Prague  National  Bank  

The  First  National  Blank  of  Stigler 

Stroud  National  Bar4(  

Bank  of  Oklahoma,  N.A 

Tulsa  National  BariK  

Waurika  Natkxial  84nk 


Walsenburg  

Wiley 

Alma  

Baxter  Springs  ... 
Bonner  Springs  . 

Gardner 

Goodland 

Great  Bend 

Hiawatha  

Hoisington  

Holton  

Lamed 

Lyons  

Sabetha „.. 

Salina  

St.  Marys 

St.  Marys 

Wichita 

Albion  

Aurora 

Hastings  

Omaha 

Papillkxi 

South  Sioux  City 

Superior 

Wahoo 

Ardmore 

Ardmore 

Blair 

Chandler 

Coweta 

Davis  _.. 

Idabel 

MkJwest  City 

Oklahoma  City  .... 
Oklahoma  City  .... 
Oklahoma  City  .... 
Oklahoma  City  .... 

Prague 

Stigler  

Stroud 

Tulsa „.., 

Tulsa ;... 

Waurika  


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Arizona  Bank  .... 

Natkxial  Bank  of  AH^ona 

Tri  Counties  Bank 

North  Island  Federal  Credit  Unkxi  . 

Cupertino  Natkxial  iBank  and  Trust 

Bank  of  Lake  Couritr 

Cedars  Bank 

Manufacturers  Bank  

Standard  Padfk:  siiings,  F.A 

Kaiperm  Federal  Credit  Unkxi 

Citizens  Business  Sink 

Bank  of  the  Sierra  ., 

American  River  Bank „.. 

First  FS&LA  of  San  Bernardino 

Misswn  Federal  Credit  Unran 

University  and  State  ECU  

America  California  Bank 

National  American  Bank 

Sanwa  Bank  California 

Metro  Commerce  Bank,  N.A  , 

California  Thrift  and  Loan 

Simi  Valley  Bank  .„ 

Unk>n  Safe  Deposit  Bank 

Industrial  Bank I. 

Kaweah  Natkxial  Bank 

Worid  Savings  Bank,  FSB 

North  Coast  Bank  .►„ 

First  Republic  Savings  Bank 


Tucson  

Tucson  

Chico  

Chula  Vista 

Cupertino 

Lakeport  

Los  Angeles  

Los  Angeles  

Newport  Beach . 

Oakland 

Ontario 

Porterville  

Sacramento 

San  Bernardino 

San  Diego 

San  Diego  

San  Francisco  .. 
San  Francisco  .. 
San  Francisco  .. 

San  Rafael  

Santa  Bart>ara  .. 

Simi  Valley  

Stockton  

Van  Nuys  

Visalia 

Warren 

Windsor  

Las  Vegas  
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CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


AZ 
AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 
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Fadwai  Home  Loan  Bank  of  Saattta    Dtatrlet  12 


Alaska  Fec!3raJ  Savrngs  Bank 

First  Hawaiian  Bank  

Hawaii  Natkxial  Bank 

Intamatwnal  S&LA,  Ltd  

Rainbow  Financial  Corporation  

klaho  Independant  Bank _„ 

Bank  of  Eastern  kJaho „.. 

Flathead  Bank  of  Bigfork 

First  Interstate  B«ik  „ 

Nonoest  Bank  Montana.  N> „., 

Yeltowstone  Bank 

Security  State  Bank  and  Trust  Company  ... 

United  States  NaSonai  Bank  of  Red  Lodge 

Va«ey  Bank  of  Ronan 

Citizens  Bank 

Oregon  Pacifk:  Banking  Company  

PacifK  State  Bank 

State  Bank  of  Southern  Utah  „„ 

Central  Bank 

Far  West  Bank 

Uberty  Bank 

First  Mutual  Savings  Bank 

United  Security  Bank 

Frontier  Bank 

Bank  of  File  _ 

City  Bank 

Redmond  Natkxial  Bank  „ 

Spokane  Railway  Credit  Union  

Washington  Tnjst  Bank „.. 

Columbia  State  Bank _ 

Northwest  Natwnai  Bank 

Baker  Boyer  Natk>nal  Bank 

MW  State  Bank 

Pioneer  Natwnai  Bank 

First  Natkjnal  Bank  of  Buffato  '. 

Dubois  National  Bank 

Riverton  State  Bank  


Juneau  

Honoluhj  

Honokjhj  

Honolulu  

Honolukj  

Coeur  D'Alene 

Waho  Falls 

Bigfork 

BilMngs , 

Billings 

Billings  ....„ 

Poison  

Red  Lodge 

Ronan  

CorvaNis 

Ftorence  

Reedsport 

Cedar  City 

Prove „ 

Provo 

Salt  Lake  City  .. 

Bellevue 

Chewelah  

Everett 

Fife  

Lynnwood 

Redmond , 

Spokane  

Spokane  

Tacoma  

Vancouver 

Walla  Walla 

WatewHIe 

Yakima  

Buffato 

Dutx>is  


First  imerstate  Bank  of  Commerce— Sheridan  !!!!!!!!!!!I!!!""!!!i!!!!"!Z!!"!!""!""!!"!!!""!!!!!  |  SheriSn ' 


AK 

HI 

HI 

HI 

HI 

ID 

ID 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

OR 

OR 

OR 

UT 

UT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WY 

WY 

WY 

WY 


n.  Public  Comments 

To  Encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  FHLBank 
members,  on  or  before  January  27. 1998. 
each  FHLBank  wrill  notify  its  Advisory 
Council  and  nonproBt  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  commimity 
support  review  in  the  1996-97  eighth 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  conununity  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  §  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  peuormance  of  members 
selected  for  the  1996-97  eighth  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the  February 
26, 1998  deadline  for  submission  of 
Community  Support  Statements. 


By  the  Federal  Housing  Finance  Board. 
William  W.  Ginriieis, 
Managing  Director. 
IFR  Doc.  98-483  Filed  1-9-98:  8:45  am) 

BILUNQ  CODE  (Tas-Oim 


FEDERAL  MARfTIME  COMMISSION 

Notice  of  Agreefnent(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-011603. 

Title:  Great  White  Fleet  and  Tropical 
Shipping  &  Construction  Co.,  Ltd.  Slot 
Charter  Agreement. 


Parties:  Great  White  Fleet,  Ltd. 
("GWF"),  Tropical  Shipping  & 
Construction  Co.,  Ltd.  ("Tropical"). 

Synopsis:  The  proposed  Agreement 
would  permit  GWF  to  charter  space  to 
Tropical  on  a  space  available,  as 
needed,  basis  in  the  trade  between 
United  States  Atlantic  and  Gulf  ports, 
and  inland  U.S.  points  via  such  ports, 
and  ports  and  points  in  Guatemala, 
Honduras.  Nicaragua,  El  Salvador,  and 
Costa  Rica.  GWF  v«ll  be  a  sales  agent  for 
Tropical  for  the  solicitation  of 
shipments  in  the  trade. 

Agreement  No.:  202-011604. 

Title:  USA  Conference. 

Parties:  Sea-Land  Service,  Inc.,  A.P. 
Moller-Maersk  Line.  Farrell  Lines 
Incorporated. 

Synopsis:  The  proposed  Agreement 
establishes  a  conference  of  U.S.  flag 
vessel  operators  covering  the  transport 
of  household  goods  shipments, 
originating  with  U.S.  Government 
agencies  and  moving  under  through 
government  bills  of  lading,  in  the  trade 
to/from  and  via  U.S.  and  Mediterranean 
ports. 

Dated:  January  6, 1998. 
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By  Order  of  the  federal  Maritime 
Commission. 
Joseph  C.  Polking^ 
Secretary.  \ 

(FR  Doc.  98-649  ijijled  1-9-98;  8:45  am] 
BILUNQ  COM  (TMM  lUt 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Notices; 
Acquisitions  of  i$lMres  of  Banlts  or 
Banic  Hoiding  Qompanies 

The  notificanta  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  BoiQrd's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  para^ph  7  of  the  Act  (12 
U.S.C.  1817(j)(7R 

The  notices  and  available  for 
immediate  inspaction  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  th^  ^oard  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  |not  later  than  January 
26, 1998. 

A.  Federal  Re^rve  Bank  of  Atlanta 
(Lois  Berthaiunei,  Vice  President)  104 
Marietta  Street,  14. W.,  Atlanta,  Georgia 
30303-2713:        I] 

1.  Billy  Gene  liflatthews,  Abbeville. 
Louisiana;  Juanejtte  Matthews, 
Abbeville,  Louisiana;  Billy  Gene 
Matthews,  Jr.,  Y(^Ungsville,  Louisiana; 
Louis  Matthews,  Natalia,  Texas;  Nancy 
Ann  Matthews,  Kaplan,  Louisiana;  and 
Whitney  J.  Matthfws,  Abbeville, 
Louisiana;  to  ac(^^ire  the  voting  shares 
of  Vermilion  BanCshares,  Inc.,  Kaplan, 
Louisiana,  and  thereby  indirectly 
acquire  Vermilion  Bank  &  Trust 
Company,  Kaplan,  Louisiana. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034:  1 1 

1.  Lester  AshetMcKinley,  DeWitt, 
Arkansas;  and  G^orgea  McKinley 
Greaves,  GreenvijUe,  South  Carolina,  to 
acquire  voting  sl^ires  of  DeWitt  First 
Bankshares  Corporation,  DeWitt, 
Arkansas,  and  th^by  indirectly  acquire 
First  National  Baliik  of  DeWitt,  DeWitt, 
Arkansas. 

C  Federal  Resekve  Bank  of 
Minneapolis  (Kattn  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Pieschel  Fca^ly  Limited 
Partnership.  Springfield,  Minnesota; 


Paul  D.  Pieschel,  Peggy  A.  Van 
Hoomissen,  Martha  J.  Pieschel,  and 
Mary  E.  Esselman,  as  general  partners, 
and  G.M.  Pieschel,  and  Shirley  J. 
Pieschel,  as  limited  partners,  all  of 
Springfield,  Minnesota;  to  acquire  the 
voting  shares  of  Springfield  Investment 
Company,  Springfield,  Minnesota,  and 
thereby  indirectly  acquire  Farmers  and 
Merchants  State  Bank  of  Springfield. 
Springfield,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1998. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  98-667  Filed  l-«-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  5, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Tarpon  Coast  Bancorp,  Inc..  Port 
Charlotte,  Florida;  to  become  a  bank 
holding  company  Ly  acquiring  100 


percent  of  the  voting  shares  pf  Tarpon 
Coast  National  Bank,  Port  Charlotte. 
Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  TSB  Bankshares,  Inc.,  Lomira, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  Theresa  State  Bank, 
Lomira,  Wisconsin. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Harlingen  Bancshares.bicLa 
Feria,  Texas;  to  acquire  100  percent  of 
the  voting  shares  of  Lower  Rio  Grande 
Valley  Bancshares,  Inc..  La  Feria.  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank,  La  Feria,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1998. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-668  Filed  1-9-98;  8:45  am] 
BIUJNQ  COOE  ttlO-ei-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  to  Engage  in 
Permissit>le  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  26, 1998. 
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A.  Federal  Reserve  Bank  of  Oiicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Ambank  Company,  Inc.,  Sioux 
Center.  Iowa;  to  engage  de  novo  through 
its  subsidiary  Amlend  Mortgage 
Services,  Inc.,  Sioux  Center,  Iowa  in  real 
estate  appraisal  services  pursuant  to  § 
225.28(b)(2)(i)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1998. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  98-666  Filed  l-»-98;  8:45  am] 
MUJNO  oooc  mo-ei-F 


FEDERAL  TRADE  COMMISSION 

FN*  Na  961-0081] 

TRW  Inc.;  Analysis  to  Aid  Publk: 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUKMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  prohibiting  unfair  or  deceptive 
acts  or  practices  or  unfair  methods  of 
competition.  The  attached  Analysis  to 
Aid  Public  Comment  describes  both  the 
allegations  in  the  draft  complaint  that 
accompanies  the  consent  agreement  and 
the  terms  of  the  consent  order — 
embodied  in  the  consent  agreement — 
that  would  settle  these  allegations. 
DATES:  Comments  must  be  received  on 
or  before  March  13, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer,  Federal  Trade 
Commission.  6th  &  Pennsylvania  Ave.. 
NW,  H-374,  Washington,  DC  20580. 
(202)  326-2932.  George  S.  Cary,  Federal 
Trade  Commission,  6th  k  Pennsylvania 
Ave..  NW,  H-374,  Washington,  DC 
20580.  (202)  326-3741. 
8UPPI.EMBITARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 


complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  page  (for  December  24. 1997).  on 
the  World  Wide  Web.  at  "http:// 
www.flc.gov/os/action897.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  avaiUble 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from  TRW 
hic.  ("TRW"),  under  which  TRW  will  be 
required  to  divest  all  of  the  assets 
relating  to  the  provision  of  systems 
engineering  and  technical  assistance 
("SETA")  services  in  support  of  the 
Department  of  Defense's  Ballistic 
Missile  IDefense  Organization 
("BMDO"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days. 
the'Commission  will  again  review  the 
proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

On  November  20. 1997.  TRW  and 
BDM  International  Inc.  ("BDM")  entered 
into  an  Agreement  and  Plan  of  Merger 
whereby  TRW  will  acquire  all  of  the 
issued  and  outstanding  common  shares 
of  BDM  for  approximately  $942  million. 
The  proposed  Complaint  alleges  that  the 
acquisition,  if  consiunmated,  would 
violate  Section  7  of  the  Clayton  Act.  as 
amended.  15  U.S.C.  §  18,  and  Section  5 
of  the  Federal  Trade  Commission  Act.  as 
amended.  1 5  U.S.C.  §  45.  in  the  market 
for  the  research,  development, 
manufacture  and  sales  of  a  BalUstic 
Missile  Defense  System. 

The  United  Missile  Defense 
Corporation,  a  joint  venture  including 
TRW.  is  one  of  only  two  competitors  for 
the  Ballistic  Missile  IDefense 
Organization's  Lead  Systems  Integrator 
("LSI")  contract,  and  BDM  is  the 
Ballistic  Missile  Defense  Organization's 
sole  supplier  of  SETA  services  for  the 
LSI  program.  In  its  capacity  as  SETA 


contractor  for  the  LSI  program,  BDM  is 
charged  with  the  responsibility  for, 
among  other  things,  developing 
technical  and  other  specifications  for 
the  LSI  procurement,  assessing  bid  and 
other  proposals  submitted  by  the  two 
competitors,  and  evaluating  the  cost  and 
quality  performance  of  the  winning 
bidder.  If  the  proposed  acquisiticm  takes 
place,  TRW,  one  of  the  two  LSI 
competitors,  would  become  the  LSI 
SETA  contractor  as  well. 

The  proposed  acquisition  of  BDM  by 
TRW  raises  antitrust  concerns  in  two 
areas.  First,  to  perform  the  function  of 
SETA  contractor  for  the  LSI  program,  it 
is  necessary  for  BDM  to  obtain  a  great 
deal  of  highly  competitively  sensitive 
information  from  the  two  LSI 
competitors.  If  TRW  acquires  BDM.  and 
thus  becomes  the  SETA  contractor, 
TRW  will  have  access  to  this 
information  from  its  only  LSI  program 
competitor.  Access  to  this  information 
may  enable  TRW  to  raise  prices  for  the 
LSI  contract  by  bidding  less  aggressively 
than  it  otherwise  would.  Second,  if 
TRW  assiunes  the  role  of  LSI  SETA 
contractor,  it  may  be  able  to 
anticompetitively  favor  itself  and 
disfavor  its  competitor  in  a  variety  of 
ways,  such  as  setting  unfair 
procurement  specifications  or 
submitting  unfair  pwformance 
evaluations. 

The  proposed  Consent  Order  requires 
TRW  to  divest  BDM's  SETA  services 
contract  with  the  BMDO,  including  its 
SETA  responsibilities  for  the  LSI 
program,  and  all  of  BDM's  assets 
associated  with  the  performance  of  that 
contract,  within  one  hundred  and 
twenty  (120)  days  from  the  date  TRW 
consummates  its  proposed  acquisition 
of  BDM.  The  proposed  Consent  Order 
states  that  this  divestiture  shall  be  to  an 
acquirer  approved  by  the  Commission 
and  the  Department  of  Defense.  If  TWR 
fails  to  divest  the  assets  within  one 
hundred  and  twenty  (120)  days  from  the 
date  it  consummates  the  proposed 
acquisition  of  BDM,  a  trustee  may  be 
appointed  to  accomplish  the  divestiture. 
An  Agreement  to  Hold  Separate  signed 
by  TRW  provides  that  until  BDM's 
SETA  services  contract  is  divested. 
BDM's  SETA  services  business  will  be 
operated  independently  of  TRW.  The 
proposed  Consent  Order  also  requires 
TRW  to  provide  technical  assistance  to 
the  acquirer  for  a  period  of  one  (1)  year, 
at  the  request  of  either  the  acquirer  or 
the  Ballistic  Missile  Defense 
Organization. 

The  Order  also  requires  TRW  to 
provide  the  Commission  a  report  of 
compliance  with  the  divestiture 
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provisions  of  the  Order  within  thirty 
(30)  days  foUowang  the  date  the  Order 
becomes  final,  aftid  every  thirty  (30)  days 
thereafter  until  t^W  has  completed  the 
required  divestit<ire. 

The  purpose  of  this  analysis  is  to 
facilitate  the  puUic  comment  on  the 
proposed  Order]  bnd  it  is  not  intended 
to  constitute  an  qfficial  illterpretation  of 
the  agreement  atijd  proposed  Order  or  to 
modify  in  any  W^y  their  terms. 
Donald  S.  Clark, 
Secretary. 


Concurring  Sta 
Mary  L.  Azcuei 
File  No.  981  OOt 


I  agree  with  ir 
final  decision  ai 


lent  of  Commissioner 
;a  in  TRW  Inc^DM. 


colleagues  that  the 
order  that  the 
Commission  acoapts  today  for  public 
comment  properly  addresses  tlie 
anticompetitivo  Sinplications  of  the 
proposed  transaption.  I  concur  in  the 
Commission's  action  except  to  the 
extent  that  Paragraph  II.B.  of  the 
proposed  order  makes  the  Department 
of  Defense  a  par||cipant  with  the 
Commission  in  giving  antitrust  approval 
to  any  divestiture  proposed  under 
Paragraph  II.  A.  of  the  order. 

As  I  said  in  mVj  concurring  statement 
in  Litton  IndusmiBs,  Inc./PRC,  File  No. 
C-3656  (decisiojifand  order.  May  7, 
1996),  with  due  deference  to  the 
Department  of  Defense  and  in  full 
recognition  that  i\  has  the  power  to 
decide  with  whiich  firms  it  will  contract 
for  the  provision  of  goods  and  services 
vital  to  the  national  security,  no 
persuasive  arguihent  has  been  presented 
to  suggest  that  Hm  Department  has  or 
should  have  a  roufc  in  deciding  the 
competitive  implications  of  a  particular 
divestiture.  In  aq^ition.  no  showing  has 
been  made  that  this  case  is  unique,  that 
national  security  issues  or  concerns 
relating  to  the  integrity  of  the  Ballistic 
Missile  Defense  Organization's  Lead 
Systems  Integratdr  Program,  to  the 
extent  they  may  be  affected  by  this 
order,  could  not  Have  been  addressed,  as 
they  apparently  hiave  been  in  other 
defense-related  t^&nsactions,>  without 
inclusion  of  the  department  of  Defense 
as  a  necessary  participant  in  a  decision 
committed  by  statute  to  the 
Commission. 

The  need  to  ob  t  ain  technical 
assistance  in  reviewing  commercial 
transactions  in  sophisticated  markets  is 
not  uncommon.  Nor  should  the 
Commission  forget  that  national  security 
is  the  province  of  the  country's  defense 
agencies.  The  Commission  might  well 
find  it  necessary  itjo  consult  with  the 


<  See  Lockheed  Corp  )i 
and  order  (May  9, 199!  ] 
F.T.C.  509  (1989). 


iration,  C-3576.  decision 
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Department  of  Defense  both  to  assess 
the  viability  of  a  proposed  buyer  of  the 
BDM  assets  to  be  divested  and  to  ensure 
that  a  proposed  transaction  is  not 
inconsistent  with  national  security.  I 
would  have  preferred,  however,  to 
accommodate  that  need  in  this  case  by 
means  other  than  making  the 
Department  of  Defense  a  partner  with 
the  Commission  in  interpreting  and 
applying  a  final  order  of  the 
Commission. 

(FR  Doc.  98-709  Filed  1-9-98;  8:45  amj 
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FEDERAL  TRADE  COMMISSION 
[File  No.  931-0028] 

Urological  Stone  Surgeons,  Inc.,  et  al.; 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  March  13, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Robert  Leibenluft,  FTC/ 
H-374,  Washington.  D.C.  20580.  (202) 
326-2932  or  326-3688. 
C.  Steven  Baker,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  St.,  Suite  1437, 
Chicago,  IL.  60603.  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 


package  can  be  obtained  from  the  FTC 
Home  page  (for  January  6.  1998),  on  the 
Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C.  20580.  either  in 
person  or.by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  insfwction  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(i.i)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to-a  proposed  consent  order 
settling  charges  that  Urological  Stone 
Surgeons,  Inc.  ("USS"),  Stone  Centers  of 
America,  L.L.C.  ("SCA"),  and  Urological 
Services,  Ltd.  ("USL")  (doing  business 
as  Parkside  Kidney  Stone  Center 
("Parkside")).  and  Marc  A.  Rubenstein, 
M.D.,  and  Donald  M.  Norris,  M.D. 
(individually,  and  as  officers,  directors, 
and  shareholders  of  USS,  as 
shareholders  of  SCA.  and  as  owners  and 
officers  of  USL).  violated  Section  5  of 
the  Federal  Trade  Commission  Act  by 
agreeing  on  prices  to  be  charged  for  the 
physician  services  provided  by 
urologists  as  part  of  performing 
lithotripsy. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only,  and  does  not  constitute  an 
admission  by  USS,  SCA.  USL.  Dr. 
Rubenstein.  or  Dr.  Norris  that  the  law 
has  been  violated  as  alleged  in  the 
complaint. 

The  Complaint 

Extracorporeal  shock  wave  lithotripsy 
("lithotripsy")  is  a  non-surgical 
alternative  for  treating  kidney  stones.  It 
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requires  the  services  of  a  urologist  (a 
physician  specializing  in  the  diagnosis 
and  treatment  of  diseases  or  medical 
conditions  of  the  urogenital  system)  to 
operate  a  lithotripsy  machine,  which 
shatters  the  kidney  stones  into  sand-like 
particles  by  means  of  high-energy 
pressure  waves.  The  complaint  charges 
that  the  five  proposed  respondents,  and 
other  unnamed  urologists  agreed  to  fix 
the  price  for  their  professional  services 
in  providing  lithotripsy  ("lithotripsy 
professional  services")  at  Parkside. 

Parkside  is  one  of  about  eight 
providers  of  lithotripsy  in  the  Chicago 
metropolitan  area.  Parkside  operates 
two  lithotripsy  facilities:  one  in  Park 
Ridge,  Illinois;  and  a  second  in 
LaGrange,  Illinois.  The  owners  of  USS 
and  SCA,  who  constitute  approximately 
45  percent  of  the  urologists  in  the 
Chicago  metropolitan  area,  have  jointly 
invested  in  the  purchase  and  operation 
of  the  two  lithotripsy  machines  that 
Parkside  operates.  USS,  which  is  owned 
by  35  urologists,  including  Drs. 
Rubenstein  and  Norris,  purchased  and 
provides  the  lithotripsy  machine  for 
Parkside's  Park  Ridge  facility.  SCA, 
which  is  owned  by  USS  and 
approximately  66  additional  urologists, 
purchased  and  provides  the  lithotripsy 
machine  for  Parkside's  LaGrange 
facility. 

The  complaint  alleges  that,  beginning 
in  1985.  the  proposed  respondents  and 
unnamed  urologists  agreed  to  fix  the 
price  of  lithotripsy  professional  services 
delivered  at  Parkside,  and  in 
furtherance  of  that  agreement:  (1) 
Agreed  to  use  a  common  bilUng  agent 
and  to  estabhsh  a  uniform  charge  for 
lithotripsy  professional  services;  (2) 
prepared  and  distributed  fee  schedules 
for  lithotripsy  professional  services  at 
Parkside;  (3)  billed  a  uniform  amount, 
either  the  amount  listed  in  the  fee 
schedules  or  an  amount  negotiated  on 
behalf  of  all  urologists  at  Parkside. 

In  particular,  in  March  1985,  USS 
informed  its  prospective  investors,  all  of 
whom  were  urologists,  that  USS  or  its 
agent  (USL)  would  bill  and  collect  an 
estimated  $2,000  professional  fee  for 
each  lithotripsy  professional  service 
provided  at  Parkside,  and  remit-such  fee 
to  the  provider  urologist.  In  April  1985, 
in  furtherance  of  this  agreement,  USS 
agreed  to  use  its  best  efforts  to  establish 
a  lithotripsy  professional  fee  of  $2,000, 
subject  to  annual  increases  to  reflect  the 
changes  in  the  cost  of  medical  services 
in  the  Chicago  metropolitan  area.  USL 
produced  and  disseminated  to  the 
urologists  a  fee  schedule  that  included 
an  initial  lithotripsy  professional  fee  of 
$2,000.  The  urologists,  in  tuun,  agreed  to 
accept  the  amount  established  by  USL 
and  to  use  USL  as  their  common  billing 


agent  for  all  services  piuvided  at 
Parkside.  Each  year  thereafter,  pursuant 
to  the  April  1986  agreement,  USL 
increased  the  charges  for  lithotripsy 
professional  services  and  distributed 
revised  fee  schedules. 

The  complaint  further  alleges  that 
USL,  acting  in  accordance  with  this 
series  of  agreements,  uniformly  billed 
the  then-current  fee  schedule  amount 
for  lithotripsy  professional  services 
regardless  of  which  urologist  provided 
thrt  service.  In  addition,  USL,  on  behalf 
of  all  the  urologists  providing 
lithotripsy  professional  services  at 
Parkside,  negotiated  contracts  with 
puchasers  of  lithotripsy  services. 
Piu^uant  to  these  contracts,  each 
purchaser  agreed  to  reimburse  for  such 
services  on  the  basis  of  either  a 
negotiated  uniform  percentage  discount 
from  charges,  or  a  negotiated  uniform 
bundled  or  "global"  fee  (which 
included  the  fee  for  use  of  the 
lithotripsy  machine,  the  urologist's 
professional  fee,  and  the  fee  for  the 
anesthesiologist's  services  in  the 
Hthotripsy  procedure).  Through  each 
such  contract,  the  urologists  effectively 
agreed  collectively  to  offer  their 
lithotripsy  professional  services  to  each 
purchaser  at  a  fixed  price  or  discount. 

The  "global  fee"  established  at 
Parkside  merely  aggregates  three 
uniformly  necessary  inputs  to  a  single 
medical  procedure — lithotripsy — where 
the  usage,  costs,  and  relative 
proportions  of  the  inputs  do  not  vary 
substantially  from  case  to  case.^  Thus, 
the  "global  fee"  used  at  Parkside  is 
unlike  arrangements  in  which  health 
jare  providers,  for  a  fixed,  pre- 
determined "global  fee"  (sometimes 
called  an  "all-inclusive  case  rate"), 
agree  to  provide  all  needed  services  for 
a  patient's  complex  or  extended  course 
of  treatment,  such  as  cardiac  car:  or 
cancer  treatment.  This  type  of  global  fee 
arrangement,  in  contrast  to  the 
arrangement  used  by  Parkside.  may 
involve  the  sharing  of  substantial 
financial  risk  by  the  participants,  and 
provide  incentives  for  them  to 
determine  and  use  the  most  efficient 
combination  of  treatment  inputs  for 
each  case.  Under  these  circumstances, 
their  collective  setting  of  the  global  fee 
may  be  reasonably  necessary  for  them  to 
achieve  significant  efficiencies,  and 
therefore  judged  under  the  rule  of 


'  Anesthesia  charges  may  vary  somewhat,  if  a 
procedure  takes  slightly  more  or  less  time. 
However,  even  this  variation  is  quite  limited,  since 
there  are  limits  set  on  how  much  exposure  to  the 
shock  waves  generated  by  lithotripsy  that  patients 
may  receive  at  any  treatment. 


reason  rather  than  treated  as  unlawful 
priceifixing.* 

The  complaint  charges  that,  while  the 
owners  of  USS  and  SCA  have 
financially  integrated  by  joint  investing 
in  the  purchase  and  operation  of  the  two 
lithotripsy  machines  that  Parkside 
operates,  collective  setting  of  the  price 
for  their  lithotripsy  professional 
services,  or  for  other  non-investor 
urologists  using  Parkside,  is  not 
reasonably  necessary  (or  "ancillary")  to 
achieving  any  efficiencies  that  may  be 
realized  through  their  legitimate  joint 
ownership  and  operation  of  the 
machines.  3  Moreover,  the  complaint 
alleges  that  the  urologists  providing 
lithotripsy  professional  services  at 
Parkside,  which  also  includes  urologists 
who  are  not  investors  in  the  machine 
joint  venture,  have  not  substantially 
integrated  their  professional  practices  so 
as  to  justify  respondents'  agreement  to 
fix  the  price  for  urologists'  lithotripsy 
professional  services  at  Parkside. 

About  two-thirds  of  the  lithotripsy 
procedures  performed  in  the  Chicago 
metropolitan  area  are.  and  for  several 
years  have  been,  performed  at  Parkside. 
The  complaint  charges  that  the 
agreement  to  fix  the  price  of  lithotripsy 
professional  services  at  Parkside  has 
injured  consimiers  by  restraining 
competition  among  urologists  in  the 
provision  of  lithotripsy  professional 
services  and  fixing  or  increasing  the 
prices  for  such  services. 

The  Proposed  Consent  Order 

Part  n.A.  of  the  proposed  consent 
order  would  prohibit  the  five  proposed 
responflents  from  engaging  in  any 
agreement  with  each  other  or  with  any 
other  urologist:  (1)  To  fix  the  price  for 
lithotripsy  professional  services;  and  (2) 
concerning  any  other  term  of  sale  for 
"tithotri^y  professional  services.  In 
additionTiInder  Part  n.B.  of  the 
proposed  consent  order,  USS,  SCA,  and 
USL  would  be  required  to  terminate  any' 
agreement  with  any  third-party  payer 
for  the  provision  of  lithotripsy 
professional  services  that  does  not 
comply  with  Part  D.A.  of  the  order  at  the 
earlier  of:  (1)  The  termination  or 
renewal  date  of  the  agreement;  or  (2) 
receipt  of  a  written  request  from  the 
third-party  payer  to  terminate  such 
agreement. 

Despite  these  provisions,  however, 
the  proposed  consent  order  would  not 
prevent  the  five  proposed  respondents 
from  providing  lithotripsy  professional 
services  pursuant  to  any  existing 


»  See  U.S.  Department  of  Justice  and  Federal 
Trade  Commission  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care  (Aug.  1996)  at 
6»-69,  71-72;  107-110. 

>/</.  at  18-19 
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agreement  with  *ny  third-party  payer 
until  the  earlier  of  (1)  the  termination  or 
renewal  date  ofjljhe  agreement,  or  (2) 
receipt  of  a  wri^n  request  from  the 
third-party  payer  to  terminate  such 
agreement,  In  addition,  the  proposed 
consent  order  would  not  prevent  either 
Dr.  Rubenstein  ts^  E)r.  Norris  from 
entering  into  an  Agreement  with  any 
other  physician  with  whom  he  practices 
in  partnership  0^  in  a  professional 
corporation,  or  vfho  is  employed  by  the 
same  person  as  Dr.  Rubenstein  or  Or. 
Norris,  to  deal  with  any  patient, 
purchaser,  or  their-party  payer  on 
collectively  det^^mined  terms. 

Nothing  in  the  proposed  order  would 
prevent  USS,  SCA,  or  USL  bom  oaring 
a  bimdled  or  "gli>bal"  fee  that  included 
the  lithotripsy  machine  fee  and  the 
anesthesia  fee,  without  the  lithotripsy 
professional  service  fee,  since  such  an 
arrangement  would  not  involve  any 
agreement  on  fees  of  lithotripsy 
professional  services.  Likewise,  the 
proposed  order  kyould  not  prohibit  them 
from  contracting  jwith  purdiasers  of 
payers  using  a  'litiessenger  model" 
arrangement  that  did  not  involve  any 
explicit  or  impU<;it  agreement  among 
urologist  regardifig  the  prices, 
discoimts,  or  ot^er  terms  of  sale  or 
reimbursement  of  their  services. 

The  proposed,  Consent  order  also 
would  not  proh^pit  any  of  the 
respondents  front  dealing  through  an 
integrated  joint  ventiue  with  any 
purdiaser  on  collectively  determined 
terms  regarding  lithotripsy  professional 
services,  providkl  that  the  respondent 
first  notifies  the  Federal  Trade 
Commission  of  any  such  joint  venture 
activity  in  writii^^  at  least  forty-five  (45) 
days  prior  to  the  activity. 

Part  in  of  the  proposed  consent  order 
would  require  U$S,  SCA,  and  USL  to 
distribute  copies  of  the  proposed  order 
and  accompanying  complaint  to  (a) 
persons  whose  ac^vities  are  affected  by 
the  order,  or  whi)fhave  responsibilities 
vidth  respect  to  tUe  subject  matter  of  the 
order,  and  (b)  eaoi  urologist  who 
provides  lithotripsy  prof^ional 
services  at  Paiiudde.  In  addition,  the 
proposed  consei^t  order  would  re^.uire 
USS.  SCA,  and  IJJSL  to  distribute  copies 
of  the  proposed  pktler  and 
accompanying  cfj^plaint,  together  with 
the  NOTICE  attafiied  to  the  order,  to 
each  third-party  payer  with  whom  they 
have  an  agreement  that  does  not  comply 
with  Part  n.A.  of  the  order. 

Parts  IV,  V,  anji  VI  of  the  proposed 
order  impose  certiain  reporting 
requirements  in  order  to  assist  the 
Commission  in  monitoring  compliance 
with  the  order. 


The  proposed  consent  order  would 
terminate  20  years  after  the  date  it  is 
issued. 

Donald  S.  dark. 
Secretary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga  Concurriqg  in  Part 
and  Dissenting  in  Part  in  Parkside 
Kidney  Stone  Center,  File  No.  391-0028 

I  agree  that  an  order  requiring  the 
respondents  to  cease  and  desist  fi^m 
fixing  the  price  of  professional 
lithotripsy  services  is  warranted,  but  the 
requirement  that  the  respondents,  for 
ten  years,  give  the  Commission  45  days 
notice  before  "forming  or  participating 
in  an  integrated  joint  venture"  that  deals 
on  collectively  determined  terms  for 
lithotripsy  services  is  unjustified  and 
uimecessary.i  The  prior  notice 
requirement  departs  fit)m  the 
Commission's  policy  adopting  a 
presumption  against  prior  approval  and 
prior  notice  provisions  in  merger  and 
joint  venture  orders.'  An  exception  to 
the  policy  may  be  appropriate,  if  these 
is  a  credible  risk  that  prior  notice  is 
necessary  to  prevent  repetition  of  the 
unlawful  conduct.  Given  the  express 
prohibition  in  the  proposed  order  of  the 
allegedly  unlawful  conduct,  the 
potential  liability  for  civil  penalties  for 
a  violation,  and  the  periodic  reports  of 
compliance  that  may  be  required  under 
the  order,  no  such  necessity  appears.  I 
dissent  from  the  prior  notice 
requirement. 

(FR  D6c.  98-710  Filed  1-9-98;  S:i5  ami 
auMQ  oooE  trae-oi-M 


<  The  prior  notice  requirement  is  inconsistent 
with  the  weight  of  Commission  precedent.  Similar 
cases  in  the  health  care  field  typically  have  not 
imposed  any  notice  requirements  or  have  required 
notice  within  30  days  after  certain  joint  venture 
activity.  See  e.g..  Physicians  Group.  Inc.,  Docket  C- 
3620  (Aug.  11,  1995);  Trauma  Associates  of  North 
Broward.  Inc..  Docket  C-3541  (Nov.  1, 1994): 
Southbank  IPA,  Inc..  114  F.T.C.  783  (1991); 
Preferred  Physicians.  Inc..  110  F.T.C.  157  (1988); 
Medical  Staff  of  Doctors'  Hospital  of  Prince , 
George's  County,  100  F.T.C  476  (1988).  But  see 
Montana  Associated  Physicians,  Inc.,  Docket  O- 
3704  (Jan  13. 1997)  (20-year  prior  approval);  College 
of  Physicians-Sutgeons  of  Puerto  Rico.  File  No. 
971-0011  (filed  D.  Puerto  Rico  Oct.  2, 1997) 
(Commissioner  Azcuenaga  concurring  in  part  and 
dissenting  from  perpetual  prior  approval 
requirement). 

'  Prior  Approval  Policy  Statement  Oune  1955), 
Reprintetfin  4  Trade  Reg.  Rept.  Rep.  (CCH)  113,241. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAC)  and 
Subcommittee  on  Genetic  Testing: 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meetings. 

Name:  Subcommittee  on  Genetic  Testing, 
Ginical  Laboratory  Impix}vement  Advisory 
Committee  (CLIAC). 

Times  and  Dates:  8:30  a.m.-4:30  p.m., 
January  27, 1998:  8:30  a.m.-4:30  p.m.. 
January  28, 1998. 

Wace:  CDC,  Auditorium  B,  Building  2, 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  advises 
CLIAC  on  issues  related  to  Genetic  Testing. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  discussion  on  the  definition  of 
Genetic  Testing  under  the  Clinical  Laboratory 
Improvement  Amendments  (CUA) 
regulations;  and  the  use  of  general  versus 
specific  CLIA  requirements  for  p>re-analytic, 
analytic,  and  post-analytic  components  of 
genetic  testing. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Name:  Clinical  Laboratory  Improvement 
Advisory  Committee. 

Times  and  Dates:  8:30  a.m.-4:30  p.m., 
January  29, 1998;  8  a.m.-4:30  p.m.,  January 
30. 1998. 

Place:  CDC,  Auditorium  B,  Building  2, 
1600  Clifton  Road,  E.  Atlanta,  Georgia  30333. 

Status  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding  the 
need  for,  and  the  nature  of,  revisions  to  the 
standards  under  which  clinical  laboratories 
are  regulated:  the  impact  of  proposed 
revisions  to  the  standards:  and  the 
modification  of  the  standards  to 
accommodate  the  technological  advances. 

Matters  To  Be  Discussed:  Agenda  items 
include  an  update  on  CLIA  implementation; 
CLIA  requirements  for  the  pre-analytic, 
analytic,  and  post-analytic  components  of 
Genetic  Testing;  International  Guidelines  for 
Proficiency  Testing  (FT)  programs;  and 
criteria  for  adding  analytes  to  CLIA  FT 
requirements. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person:  John  C  Ridderhof,  Dr. 
P.H.,  Division  of  Laboratory  Systems.  Public 
Health  Practice  Program  Office.  CDC,  4770 
Bufbrd  Highway.  NE.  M/S  G-25,  Atlanta, 
Georgia  30341-3724,  telephone  770/488- 
4674. 
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Dited:  January  5. 1998. 
CwatjnaJ.RiMMll. 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-652  Filed  1-9-98;  8:45  am) 
■UMQ  COM  4ia-ia-p 


Instrument 


Application  

Perfonnance  Report 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cl>ildren  and 
Familiee 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Pitqects 

Title:  Application  and  program 
reporting  requirements  for  the 
Children's  Justice  Act  authorized  by  the 
Child  Abuse  Prevention  and  Treatment 
Act  (as  amended). 


Estimated  Total  Annual  Burden  Hours:  3.120. 


Numt>erof 
respondents 


52 
52 


OMB  No.:  0980-0196. 

Description:  Application  information 
is  required  when  a  State  wishes  to  be 
considered  for  a  Children's  Justice  Act 
grant  award.  Pro-am  repents  are  used 
by  Children's  Btu«au  and  the  States  as 
a  mechanism  for  monitoring,  evaluating 
and  measuring  State  achievements  in 
addressing  the  problems  of  child  abuse 
and  neglect.  State  reports  also  provide 
information  for  the  Congress. 

Respondents:  State.  Local  or  Tribal 
Govt. 

Annual  Burden  Estimates: 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


40 
20 


Total  bur- 
den hours 


2.060 
1.040 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  7, 1998 
BobSargis. 

Acting  Reports  Clearance  Officer. 
IFR  Doc.  98-664  Filed  1-9-98;  8:45  am) 

BILUNO  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Atnise  and  Mental  Heelth 
Services  Administration  Agency 
Information  Collection  Activities: 
Submission  for  OMB  Review; 
Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubUsh  a  Ust  of 
information  collection  requests  under 


OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-8005. 

Prcqiosed  Project 

Obligated  Service  for  Mental  Health 
Traineeships:  Regulations  and  Forms- 
Extension— SAMHSA's  Center  for 
Mental  Health  Services  (CMHS)  awards 
grants  to  institutions  for  training 
instruction  and  traineeships  in  mental 
health  and  related  disciplines.  Graduate 
student  recipients  of  these  clinical 
traineeships  must  perform  service,  as 
determined  by  the  Secretary  to  be 
appropriate  in  terms  of  the  individual's 
training  and  experience,  for  a  length  of 
time  equal  to  the  period  of  su^ort.  The 
clinical  trainees  are  required  to  submit 
the  SMA  111,  which  ensures  agency 
receipt  of  a  termination  notice  prior  to 
the  end  of  support,  and  the  SMA  111- 
2,  which  is  an  annual  report  on 
employment  status  and  any  changes  in 
name  and/or  address,  to  SAMHSA. 

The  annual  burden  estimate  is  as 
follows: 


Section  64a.104  (Form  SMA-111, 1ll-i) 
Section  64a.  105  (Form  SMA-111-2) 

Total  Burden  


Annual  Num- 
ber of 
respondents 


50 
500 


560 


Numt)er  of  re- 
sponses/re- 
spondent 


Average  bur- 
den (hours  per 
response) 


.10 
.18 


Annual  bur- 
den hours 


5 
90 


95 


UMI 


Annual  bur- 
den hours 
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Written  comiE  ents  and 
recommendatiqi  is  concerning  the 
proposed  information  collection  should 
be  sent  within  io  days  of  this  notice  to: 
Daniel  J.  Chenojk,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  BuileSng,  Room  10236, 
Washington.  DC  20503. 

Dated:  January  Q.  1998. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  98-650  Filed  1-9-98;  8:45  ami 
HUMQ  OOOE  41«-ft-P 


DEPARTMENT  ^F  THE  INTERIOR 

Bureau  of  Land  Management 

[Nv-seo-ioao-oifM  ia] 

Notice  of  Requ#jM  To  Extend  Approval 
of  Infbrmation  Cjollection,  0MB 
NumlMrli 


AQBCY:  Bureai 
Interior. 
ACTION:  Notice 
comments. 


)f  Land  Management, 
d  request  for 


summary:  In  acddrdance  with  the 
Paperwork  Redikction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
renewal  of  an  existing  approval  to 
collect  certain  information  from  those 
individuals  requesting  to  adopt  a  wild 
horse  or  burro.  BLM  needs  this 
information  to  adtermine  whether  or  not 
individuals  are  qualified  to  provide 
humane  care  and  profwr  treatment, 
including  proper  transportation,  feeding 
and  handling,  tQ  an  adopted  wild  horse 
or  burro.  i 


DATES:  Commed 
collection  must] 


i  on  the  proposed 
)  received  by  March 
13, 1998  to  be  assured  of  consideration. 
ADDRESSES:  Coimments  may  be  mailed 
to:  Regulatory  Anairs  Group  (WO-630). 
Bureau  of  Land  Management,  1849  C 
St..  NW.,  Mail  Step  401  LS,  Washington. 
DC  20240.  Comn^nts  may  be  sent  by 
Internet  to:  WoQ^mmentdwo.bhn.gov. 
Please  submit  comments  as  an  ASCII 
file  to  avoid  usiitg  special  characters 
and  any  form  of  iancryption.  Please  also 
include  "Attn:  lja04-0042"  and  your 
name  and  addief^  in  your  internet 
message.  If  you  db  not 'receive  a 
confirmation  ftdtt  the  system  that  we 
have  received  yo^i  message,  contact  us 
directly  at  (202)  452-5030.  You  may 
hand  dBliver  coittnents  taBLM  at  1620 
L  St.  NW..  Ro<ni|401.  Washington.  DC 
Comments  wi|llbe  available  for  review 
at  the  L  Street  address  during  regular 
business  htntn,  7145  a.m.  to  4:15  p.m.. 


Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Smith,  (202)  452-0367.    , 
SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  5  CFR  1320.12(a),  BLM 
is  required  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in  a 
published  current  rule  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  clarity,  quality  and  utility  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  sea. 

Section  3(b)(2)(B)  of  the  Wild  Free- 
Roaming  Horse  and  Burro  Act  requires 
that  BLM  provide  healthy  excess 
animals  for  adoption  by  individuals  that 
the  Secretary  determines  are  qualified  to 
provide  humane  care  and  proper 
treatment.  The  implementing 
regulations  are  found  at  43  CFR  Subpart 
4750 — ^Private  Maintenance.  Individuals 
must  inform  BLM  of  their  interest  and 
willingness  to-adopt.  The  adoption 
application  requirement  provides 
individuals  with  a  mechanism  to  inform 
BLM  of  their  interest  and  to  submit  their 
credentials  for  determining  their 
qualifications. 

The  Application  for  Adoption  of  Wild 
Horse(s)  and  Burros(s),  Form  4710-10, 
is  required  by  the  Wild  Horse  and  Burro 
Regulations  at  43  CFR  4750.3.  BLM  uses 
the  form  to  determine  an  individual's 
quahncations  for  providing  humane 
treatment  and  care  for  wild  horses  and 
burros.  The  application  form  requires 
that  the  applicant  furnish  the  following 
information:  (1)  Applicant's  name, 
address  and  telephone  number,  (2) 
appUcant's  sodid  seciirity  number;  (3) 
applicant's  birth  date;  (4)  an  indication 
of  the  niunber  and  species  of  aninnils 
that  the  applicant  wishes  to  adopt;  (5) 
a  map  to  whether  the  adopted  wild 
horse  and/or  burro  will  be  located;  (6) 
questions  about  whether  the  applicant 


understands  the  restrictions  related  to 
adopting  an  animal;  (7)  information 
requested  about  the  physical 
characteristics  of  the  site  where  the 
animal(s)  will  be  kept;  (8)  information 
about  whether  more  than  four  untitled 
animals  will  be  kept  at  that  location;  (9) 
information  about  whether  someone 
will  select,  transport,  or  care  for  the 
animals;  and  (10)  whether  the  applicant 
has  ever  been  convicted  of  abuse  or 
inhumane  treatment  of  animals, 
violation  of  the  Act  or  the  regulations. 

BLM  uses  the  information  to 
determine  whether  individuals  are 
qualified  to  provide  humane  care  and 
proper  treatment  to  one  or  more  adopted 
vwld  horses  or  burros.  When  BLM  < 
approves  the  application  and  the 
individual  completes  a  Private 
Maintenance  and  Care  Agreement,  the 
individual  may  adopt  up  to  four  wild 
horses  or  burros  at  one  time.  The 
information,  which  is  required  by  law, 
is  a  voluntary,  non-recurring  submission 
necessary  to  receive  a  benefit.  There  is 
no  other  source  for  the  required 
information,  and  failure  to  furnish  the 
required  information  will  result  in  the 
applicant's  not  being  able  to  adopt  a     ■ 
wild  horse  or  burro. 

The  collection  of  information  is  short, 
simple  and  not  inconvenient  to  the 
applicant.  Valuable  dialogue  normally 
occurs  during  the  approval  process 
when  BLM  conducts  an  interview  with 
the  applicant  to  ensiire  that  the 
applicant  understands  the  obligations 
and  prohibited  acts  and  that  the  adopter 
is  knowledgeable  about  horses  and 
burros  or  has  access  to  assistance  from 
a  knowledgeable  individual.  Based  on 
BLM's  experience  in  administering  the 
activities  described  above,  the  public 
reporting  burden  is  estimated  10 
minutes  per  response.  The  estimated 
number  of  respondents  is  30,000  per 
year,  for  a  total  estimated  burden  of 
5,000  hours  to  read  the  instructions, 
gather  and  supply  the  information  and 
send  the  applications  to  BLM. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  Form  4710-10,  the  Adoption 
Form,  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  January  6, 1998. 

Carole  Smith. 

Bureau  of  Land  Management,  Information 
Collection  Officer. 

[FR  Doc  98-614  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-«12-08-0777-62] 

Utah  Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Advisory  Council 
meeting. 

SUMMARY:  Utah's  Resource  Advisory 
Council  (RAC)  will  meet  January  28-29, 
1998,  at  the  Bureau  of  Land 
Management's  Dixie  Field  Office,  345 
East  Riverside  Drive,  St.  George,  Utah. 
On  January  28,  the  RAC  will  be  touring 
portions  of  the  Dixie  Resource  Area  to 
be  shown  examples  of  emerging  issues 
facing  public  land  managers  resulting 
from  the  pressure  of  urban  growth.  This 
tour  will  focus  on  recreation  conflicts 
and  opportunities,  other  issues 
pertaining  to  community-based 
planning  initiative?,  the  Washington 
County  Habitat  Conservation  Plan,  land 
exchange  impacts,  and  Wild  and  Scenic 
River  Studies.  The  RAC  will  be  briefed 
on  how  these  matters  are  being 
addressed  in  the  Dixie  Resource 
Management  Plan  {which  is  expected  to 
be  published  later  in  the  year). 

On  January  29,  the  RAC  along  with 
Utah's  Leadership  Team  will  be  given  a 
presentation  on  the  Automated  Land 
and  Mineral  Record  System  (ALMRS). 
ALMRS/Modemization  will 
substantially  increase  BLM's  internal 
efficiency  and  level  of  customer  service. 

FOR  FURTHER  INFORMATION:  Resource 
Advisory  Council  meetings  are  open  to 
the  public:  however,  transportation, 
meals,  and  overnight  accommodations 
are  the  responsibility  of  the 
participating  public.  A  public  comment 
period  has  been  set  for  January  29,  from 
8:00-8:30  a.m.  Anyone  wishing  to 
attend  the  meeting  and/or  to  address  the 
Council  should  contact  Sherry  Foot, 
Special  Programs  Coordinator,  Bureau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  City,  Utah,  84111; 
telephone  (801)  539-4195. 

Dated:  January  5. 1998. 
G.  William  Lamb, 
State  Director. 

IFR  Doc.  98-651  Filed  1-9-98;  8:45  ami 
BIUJNG  CODE  431»-DO-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  ot  Intent  to  Repatriate  a  Cultural 
Item  from  South  Carolina  in  the 
Possession  of  the  Museum  of  Early 
Southern  Decorative  Arts,  Old  Salem, 
Inc.,  Winston-Salem,  NC 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item 
from  South  Carolina  in  the  possession  of 
the  Museum  of  Early  Southern 
Decorative  Arts,  Old  Salem,  Inc., 
Winston-Salem,  NC  which  meets  the 
definition  of  "unassociated  funerary 
object"  under  43  CFR  10.2  (d). 

The  object  is  a  crescent-shaped  silver 
gorget.  The  gorget  has  the  name  "FINEY 
GEORGE"  engraved  on  the  front  center 
surrounded  by  a  Neo-classical  engraved 
border.  On  the  back  of  the  gorget  there 
are  two  snakes  engraved  in  a  different 
hand  than  the  front  engraving.  The  back 
also  has  two  silversmith's  marks, 
Machen,  in  script  within  a  serrated 
rectangle. 

In  1972,  this  gorget  was  donated  to 
the  Museum  of  Early  Southern 
Decorative  Arts,  a  division  of  Old 
Salem,  Inc.  By  Mr.  G.  Wilson  Douglas, 
Jr..  Donor  information  indicates  Mr. 
Douglas  purchased  this  gorget  from  Mr. 
John  P.  Hart,  York,  SC  who  had 
removed  the  gorget  from  an  Indian  grave 
on  the  Catawba  River  on  the  South 
Carolina  side  near  Van  Wyck,  SC. 

Based  on  the  silversmith's  mark,  this 
gorget  was  made  by  Thomas  W.  Machen 
of  New  Bern,  NC  between  1800-1825. 
The  area  near  Van  Wyck,  SC  indicated 
by  the  donor  information  is  an  historic 
Catawba  burial  ground  used  as  recently 
as  the  Civil  War.  Consultation  evidence 
presented  by  representatives  of  the 
Catawba  Indian  Nation  indicate  the 
engraved  name  "FINEY  GEORGE"  is 
most  likely  a  linguistic  error  in  the 
spelling  of  Piney  George,  also  known  as 
Pine  Tree  George.  Piney  George  appears 
in  written  histories  of  the  Catawba 
(Brown,  1966),  as  well  as  in 
Revolutionary  War  pension  rolls,  which 
list  Piney  George  as  having  the  rank  of 
Captain.  Further,  in  Catawba  tradition 
the  rank  of  Captain  would  have  been 
designated  by  the  use  of  two  snake 
effigies  such  as  those  that  appear  on  the 
gorget. 

Officials  of  Old  Salem,  Inc.  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii),  this  cultural  item  is 
reasonably  believed  to  have  been  placed 


with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  Old 
Salem,  Inc.  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
this  item  and  the  Catawba  Indian 
Nation. 

This  notice  has  been  sent  to  officials 
of  the  Catawba  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Hobart  G.  Cawood,  President,  Old  Salem 
Inc.,  Box  F,  Salem  Station,  Winston- 
Salem,  NC  27108;  telephone  (910)  721- 
7300  before  February  11,  1998. 
Repatriation  of  this  object  to  the 
Catawba  Indian  Nation  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 


Dated:  January  6, 1997. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  98-660  Filed  1-9-98;  8:45  am) 

WLUNO  CODE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  Of  Intentto  Repatriate  a  Cultural 
Item  in  the  Possession  of  the 
Oklahoma  Historical  Society, 
Oklahoma  City,  OK 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protectioaand 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Oklahoma 
Historical  Society,  Oklahoma  City,  OK 
which  meets  the  definition  of  "sacred 
object"  and  "object  of  cultural 
patrimony"  under  43  CFR  10.2  (d). 

The  cultural  item  is  a  pipe  consisting 
of  a  unworked  tubular  L-shaped 
catlinite  bowl  and  wooden  stem.  The 
wooden  stem  is  carved  in  alternating 
spiral  and  disc  shapes,  and  the  spiral 
sections  have  yellow,  blue,  and  red 
paints  applied.  Attached  to  the  stem  is 
one  broken  semi-tanned  thong  and  two 
additional  thongs  threaded  through  five 
tubular  bone  sections  followed  by  a  tin 
cone  at  the  end. 


UMI 
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In  1928,  this  bipe  was  donated  to  the 
Oklahoma  His  prical  Society  by  Mr. 
W.T.  Gault  (Goit  Collection).  Donor 
informatioQ  indicates  that  W.P. 
Campbell  collated  this  pipe  in 
Oklahoma  City  in  1911  from  Bumt-All- 
Over.  Accession  records  list  this  pipe  as 
"Cheyenna"  Ifowever,  a  1914 
publication  of  the  Society's  Historia 
states  that  Mr.  jCoit  "received  these 
items  directly  ^m  the  hands  of  the 
original  ovuneitsJ"  and  that  the  donation 
was  actually  mide  in  1914. 

No  information  is  known  by  the 
Oklahoma  Historical  Society  or  has  been 
presented  by  the  Nrnthem  Cheyenne 
Tribe  of  Montana  regarding  the  pipe's 
possessionjby  Qumt-AU-Over  (1837- 
1917).  Oral  tradition  evidence  presented 
by  representatives  of  the  Northern 
Cheyenne  Tribe  of  Montana,  including 
Mr.  James  Blaqkwolf.  Keeper  of  the 
Sacred  Medicime  Hat  Bundle,  indicates 
this  pipe  originally  came  from  the 
Sacred  Medidtiie  Hat  Bundle. 
Representativeis  of  the  Northern 
Cheyenne  Tribjq  of  Montana  have 
indicated  this  npe  is  necessary  for  the 
practice  of  traqjtional  Native  American 
religion  by  preisent-day  adherents. 
Representatives  of  the  Northern 
Cheyenne  hava  further  stated  that  "This 
Pipe  was  and  sjtiU  is  essential  to  the 
wholeness  and  Well-being  of  the  Sacred 
Hat,  a  sacred  covenant  of  the  Cheyenne 
People  which  has  been  with  them  since 
time  immemorial."  Finally, 
representatives  of  the  Northern 
Cheyenne  Tribe  of  Montana  have  stated 
that  this  pipe  has  ongoing  historical, 
traditional,  and  icultiu^  importance 
Iture  itself  and  could 
by  any  individual, 
ibove-mentioned 
cials  of  the  Oklahoma 
Historical  Society  have  determined  that, 
pursuant  to  43|CFR  10.2  (d)(3),  this 
cultural  item  is  ^specific  ceremonial 
objects  neededlljiy  traditional  Native 
American  reliabus  leaders  for  the 
practice  of  traqinonal  Native  American 
religions  by  thdir  present-day  adherents. 
Officials  of  the  Oklahoma  Historical 
Society  have  determined  that,  pursuant 
to  43  CFR  10.2  td)(4),  this  cultural  item 
has  ongoing  historical,  traditional,  and 
cultural  imporf^ce  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual,  Oflicials  of  the 
Oklahoma  Histjcirical  Society  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  this  item  and  the 
Northern  Cheyi » ine  Tribe  of  Montana. 
This  notice  q^s  been  sent  to  officials 
and  Arapaho  Tribes  of 
the  Northern  Cheyenne 


central  to  the  i 
not  be  alienate 
Based  on  the 
information,  o^ 


of  theCheyennp 
Oklahoma  and 


Tribe  of  Montana.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  cultiually  affiliated  with  these 
objects  should  contact  Jeffrey  Briley, 
Registrar,  Oklahoma  Historical  Society, 
2100  N.  Lincohi  Blvd.,  Oklahoma  Qty, 
OK  73105;  telephone:  (405)  522-5247 
before  February  11, 1998.  Repatriation 
of  these  objects  to  the  Northern 
Cheyenne  Tribe  of  Montana  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Pari(.S(ervice  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  January  6, 1998. 
Francia  P.  McManaiiMm, 
Departmental  Consulting  Archeolo^, 
Manager,  Archeology  and  Ethnography 
Program. 

(PR  Doc.  98-659  Filed  1-9-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Invantofy  Comptotlon  for 
Native  American  Human  Ramaina  and 
Aaaoeiatad  Funerary  Ob|aeta  from 
Maine  in  ttw  Poaaaaaion  of  ttie 
Paabody  Muaeum  of  Ardiaaology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S;C.  3003  (d),  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
from  Maine  in  the  possession  of  the 
Peabody  Museiun  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Aroostook  Band  of 
Micmac  Indians,  the  Houlton  Band  of 
Maliseet  Indians,  the  Passamaquoddy 
Indian  Tribe,  and  the  Penobscot  Indian 
Nation.    ' 

In  1919,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  Arlo  and  Oric 
Bates.  No  known  individual  w^ 
identified.  No  associated  funerary 
objects  are  present. 

Museum  information  indicates  these 
human  remains  were  collected  by  the 
donors  fix)m  a  shellheap  on  State  Island, 
Frenchman  Bay,  Gouldsboro,  ME.  Other 
material  culture  recovered  at  this  site 


indicates  it  has  an  Etchemin  occupation 
dating  to  the  late  precontact  period 
(1350-1600  A.O.).  Historical  documents 
and  continuities  of  Etchemin  material 
culture  indicate  the  Etchemin  groups  in 
this  particular  area  are  an  ancestral 
culture  to  both  the  present  day 
Penobscot  Indian  Nation  and  the 
Passamaquoddy  Indian  Tribe. 

Based  on  the  above  mentioned       ' 
information,  officials  of  the  Peabody 
Museimi  of  Archaeology  and  Ethnology 
have  determined  that,  punuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  OfBcials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Penobscot  Indian  Nation  and 
the  Passamaquoddy  Indian  Tribe. 

In  1878,  human  remains  representing 
three  individuals  were  recovered  from  a 
shell  heap  at  Oak  Point,  Great  Deer 
Island,  K^  by  Manly  Hardy  during 
excavations  conducted  by  a  Peabody 
Museum  expedition.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  material  culture,  the  Oak 
Point  site  has  been  identified  as  having 
an  Etchemin  occupation  dating  to  the 
late  precontact  penod  (1050-1600  A.D.). 
Further,  historical  documents  and 
continuities  of  Etchemin  material 
culture  indicate  that  Etchemin  groups 
are  an  ancestral  cultiue  in  this 
particular  region  to  the  present  day 
Penobscot  Indian  Nation. 

In  1882,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  James  E. 
Knowlton.  These  remains  are  recorded 
in  museimi  records  as  having  come  fit)m 
Tatman's  or  Taplan's  [Tappan's]  Island 
on  the  Damariscotta  River,  ME  and  were 
collected  by  Fellows  S.  Knowlton.  No 
known  individual  was  identified.  The 
nine  associated  funerary  objects  are 
ceramic  sherds. 

Based  on  the  associated  funerary 
objects,  this  site  has  been  identified  as 
having  an  Etchemin  occupation  dating 
to  the  late  precontact  period  (1050-1600 
A.D.).  Further,  historical  documents  and 
continuities  of  Etchemin  material 
culture  indicate  that  Etchemin  groups 
are  an  ancestral  culture  in  this 
particular  region  to  the  present  day 
Penobscot  Indian  Nation. 

In  1885,  hiunan  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  James  E. 
Knowlton.  These  remains  are  recorded 
as  having  come  from  a  shell  heap  on 
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Friendship  Long  Island,  ME  and  were 
collected  by  W.W.  Knowlton.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  material  culture,  this 
Friendship  Long  Island  site  has  been 
identified  as  having  an  Etchemin 
occupation  during  the  late  precontact 
period  (1050-1600  A.D.).  Historical 
documents  and  continuities  of  Etchemin 
material  culture  in  this  particular  region 
indicate  the  Etchemin  are  an  ancestral 
culture  to  the  present  day  Penobscot 
Indian  Nation. 

In  1886,  human  remains  representing 
two  individuals  were  recovered  from 
the  Whaleback  Shell  Mound, 
Damariscotta,  ME  by  Abram  T.  Gamage 
during  excavations  conducted  by  a 
Peabody  Museum  expedition.  No 
known  individuals  were  identified.  The 
six  associated  funerary  objects  consist  of 
brass  or  copper  beads. 

Based  on  the  associated  funerary 
objects,  these  individuals  have  been 
determined  to  be  Native  American  from 
the  early  contact  period  (post  1600 
A.D.).  The  Whaleback  Shell  Mound  is 
located  within  the  historically 
documented  territory  of  the  Etchemin,  a 
culture  ancestral  to  the  present  day 
Penobscot  Indian  Nation. 

In  1916,  human  remains  representing 
one  individual  were  acquired  by  the 
Peabody  Museum  as  part  of  an  exchange 
with  the  Warren  Anat§mical  Museum, 
Harvard  Medical  School,  Harvard 
University.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Museum  dociunentation  lists  the 
origin  of  these  human  remains  as 
"Penobscot  Indian.  Eastern 
Woodlands." 

In  1916,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  The  Boston 
Society  of  Natural  History.  Collection 
information  indicates  these  human 
remains  came  htjm  Maine  and  were 
collected  in  1861  by  Dr.  J.F.W.  Lane.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Museum  documentation  describes 
these  human  remains  as  "Penobscot 
Indian  •  •  •". 

In  1919,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  Arlo  and  One 
Bates  who  had  removed  the  human 
remains  from  a  shell  heap  on  Ames 
Point  (now  known  as  the  Crocker  site). 
North  Haven,  ME  at  an  earlier  date.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  material  culture,  the  Crocker 
site  has  been  identified  as  having  an 
Etchemin  occupation  dating  to  the  late 
precontact  period  (1050-1700  A.D.). 


Historical  docximents  and  continuities 
of  Etchemin  material  culture  indicate 
that  Etchemin  groups  in  this  particular 
area  are  the  ancestral  culture  to  the 
present  day  Penobscot  Indian  Nation. 

In  1956,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  the  R.S.  Peabody 
Foimdation,  Andover,  MA.  These 
human  remains  were  originally 
collected  by  Dexter  W.  Hodgdon,  Jr. 
from  Indian  Town  Island,  Boothbay 
Harbor,  ME.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture.  Indian 
Town  Island  has  been  identified  as 
having  an  Etchemin  occupation  from 
the  late  precontact  period  (1050-1600 
A.D.).  Historical  documents  and 
continuities  of  Etchemin  material 
culture  indicate  the  Etchemin  in  this 
particular  area  are  the  ancestral  culture 
to  the  present  day  Penobscot  Indian 
Nation. 

In  1959,  human  remains  representing 
one  individual  were  acquired  on 
permanent  loan  by  the  Peabody 
Museum  from  the  Warren  Anatomical 
Museum.  Harvard  Medical  School. 
Harvard  University.  The  Warren 
Anatomical  Museum  has  authorized  the 
Peabody  Museum  to  proceed  with  the 
disposition  of  these  human  remains 
according  to  NAGPRA.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  documentation  lists  the 
location  of  the  recovery  of  these  human 
remains  as  Tappan's  Island. 
Damariscotta  River,  ME;  and  further 
describes  these  remains  as  "Monhegan 
Indian."  Additional  documentation 
notes  that  the  recovery  site  is  a 
"Formerly  celebrated  burial  place,  but 
not  used  in  the  past  200  years."  Known 
material  culture  recovered  &t)m 
Tappan's  Island  indicates  both  late 
precontact  and  historic  components 
dating  to  1050-1750  A.D.  representing 
Etchemin  and  Penobscot  occupations. 
Historical  documents  and  continuities 
of  Etchemin  material  culture  indicate 
that  Etchemin  groups  in  this  particular 
area  an  ancestral  cuUure  to  the  present 
day  Penobscot  Indian  Nation. 

In  1967,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  by  Mr.  Guy  Mellgren 
of  Hingham.  MA.  No  known  individual 
was  identified.  No  associated  funerary 
objects  ate  present. 

Museum  documentation  indicates  Mr. 
Mellgren  collected  these  human  remains 
from  the  Goddard  site,  Naskeag  Point, 
Brooklin,  ME.  Based  on  a  human 
collagen  radiocarbon  date  of  679  +/-  59 
BP,  this  individual  is  from  the  late 
precontact  period.  This  date  and  the 


location  of  the  Goddard  site  indicate 
this  individual  is  most  likely  affiliated 
with  the  Etchemin  culture.  Historical 
documents  and  continuities  of  Etchemin 
material  culture  indicate  that  Etchemin 
groups  in  this  particular  area  an 
ancestral  culture  to  the  present  day 
Penobscot  Indian  Nation. 

Based  on  morphological  evidence, 
including  aspects  of  cranio- facial  and 
dental  morphology,  all  human  remains 
listed  above  have  been  determined  to  be 
Native  American. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  13  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  also  deterinined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A).  the  15 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  ofiicials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Penobscot  Indian  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Aroostook  Band  of  Micmac 
Indians,  the  Houlton  Band  of  Maliseet 
Indians,  the  Passamaquoddy  Indian 
Tribe,  and  the  Penobscot  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
as^xiated  funerary  objects  should 
contact  Barbara  Issac,  Repatriation 
Coordinator.  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University,  11  Divinity  Ave., 
Cambridge.  MA  02138;  telephone:  (617) 
495-2254,  before  February  11,  1998. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
culturally  affiliated  tribes  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  December  29, 1997. 
Veletta  Canouts, 

Acting  Departmental  Consulting 
Archeologist, 

Deputy  Manager,  Archeology  and 

Ethnography  Program. 

|FR  Doc.  98-661  Filed  1-9-98;  8:45  am] 
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DEPARTMENtf  OF  JUSTICE 
President's  Advisory  Board  on  Race 

action:  Presic^^nt's  Advisory  Board  on 
Race  and  related  meetings;  Revised 
Notice.  ' 

SUMMARY:  This  revises  the  notice  of 
December  31, 1997  regarding  the 
President's  AdVisory  Board  on  Race 
meeting  on  Ja^|iary  13  and  14, 1998,  in 
Phoenix,  Arizdba. 

On  January  13, 1998,  Advisory  Board 
memebers  will  [visit  local  employment 
and  training  sites  from  11:00  a.m.  until 
4:00  p.m.  Begiiiining  at  5:00  p.m.  and 
ending  at  7:00lp.m.,  the  Advisory  Board 
will  meet  witU  regional  representatives 
of  American  Indian  tribes  in  the 
auditoriiun  of  |the  Heard  Museum 
located  at  22  B^  Monte  Vista  Road  in 
Phoenix.  The  meeting  is  open  to  the 
public  on  a  first-come,  first-seated  basis. 

On  January  14, 1998,  the  Advisory 
Board  will  me^  beginning  at  9:00  a.m. 
at  the  Phoenix;  t^repatory  Academy 
Auditorium  at|  ^35  East  Fillmore  Street 
in  Phoenix.  Tb^  meeting  will  bring 
together  national  experts  to  discuss 
whether  econqi^c  opportimity  is  open 
to  all  Americanis,  the  existence  of 
discriminatiod  and  how  it  manifests 
itself,  the  challenges  of  building  and 
maintaining  a  diverse  work  force,  the 
causes  of  continued  disparities,  and 
possible  progriims  and  policies  to 
address  them.  The  public  is  welcome  to 
attend  on  a  fir^i-come,  first-seated  basis; 
the  meeting  will  conclude  with  a 
question  and  answer  period.  The 
meeting  is  expected  to  adjourn  at  12:00 
noon  and  reconvene  at  4:15  p.m. 

While  the  Advisory  Board  is  in 
adjoimunent,  tUere  will  be  a  Corporate 
and  Labor  FonUn  beginning  at  1:30  p.m. 
and  ending  at  d:30  p.m.  The  public  is 
welcome  to  attend  on  a  first-come,  first- 
seated  basis;  the  meeting  will  conclude 
with  a  questioaland  answer  period. 

At  4:15  p.m.  I  ^le  Advisory  Board  will 
reconvene  for  ^  open  community 
forum  for  residents  from  the  community 
to  raise  issues  of  general  concern  in  the 
areas  of  race  and  racial  reconciliation. 
The  Board  will  adjourn  for  the  day  at 
5:30  p.m. 

All  meetings!  Will  be  open  to  the 
public  on  a  firktK»me,  first-seated  basis. 
Interested  persons  are  encouraged  to 
attend.  Member*  of  the  pubUc  will  be 
provided  an  orittortuhity  to  make 
comments  at  the  meetings  on  January 
14, 1998  as  outuned  above.  Members  of 
the  public  mayilso  submit  to  the 
contact  person^  any  time  before  or  after 
the  meeting,  written  statements  to  the 
Board.  Written  comments  may  be 
submitted  by  niail,  telegram,  or 


1 

facsimile,  and  should  contain  the 
writer's  name,  address  and  commercial, 
government,  or  oi^ganizational 
affiliation,  if  any. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Othw  comments  or  questions  regarding 
this  meeting  may  be  directed  to  Randy 
D.  Ayers,  (202)  395-1010,  or  via 
facsimile,  (202)  395-1020. 

Dated:  January  8, 1996. 
Robkrt  Wexler, 

General  Counsel. 

IFR  Doc.  98-775  Filed  1-8-98;  1:09  pm] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities; 
Proposed  Collection;  Comment 
Request 

ACTION:  Extension  of  a  currently 
approved  collection;  Capital 
pimishment  report  of  inmates  imder 
sentence  of  death. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  coUectionJisted  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  7. 1997  at  62  FR 
52360.  allowing  for  a  60-day  public 
comment  period  on  this  information 
collection.  No  comments  were  received 
by  the  Bureau  of  Justice  Statistics.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  for  "thirty  days"  until 
February  11, 1998.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Af&irs,  Attn.:  Ms.  Victoria  Wasamer, 
202-395-5871,  Department  of  Justice 
Desk  Officer,  Room  10235,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Additionally,  comments  may 
be  submitted  to  OMB  via  facsimile  to 
202-395-7285. 

If  you  have  additional  comments, 
suggestions,  or  additional  information, 
please  write  Jan  M.  Chaiken,  Director, 
Bureau  of  Justice  Statistics,  810  Seventh 
St..  Washington.  DC  20531.  If  you  need 
a  copy  of  the  collection  instrument  with 
instructions,  or  have  additional 
information,  please  contact  Tracy  L. 


Snell  at  202-616-3288,  or  via  facsimile 
at  202-307-1463. 

Written  comments  and  suggestions 
fiom  the  pubhc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  uihance  the  quality,  utility  and  ■ 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection. 
Extension  of  a  currently  approved 
collection. 

(2)  The  titie  of  the  Form/Collection: 
Capital  Punishment  Report  of  Inmates 
Under  Sentence  of  Death. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  NPS-8  Report  of  Inmates  Under 
Sentmce  of  Death;  NPS-8A  Update 
Report  of  Inmates  Under  Sentence  of 
Death;  NPS-8B  Status  of  Death 
Penalty-^o  Statute  in  Force;  and  NPS- 
8C  Statiis  of  Death  Penalty— Statute  in 
Force.  Corrections  Unit,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  mil  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections  and  Attorneys  General. 
Others:  The  Federal  Biueau  of  Prisons. 
Approximately  104  respondents  (two 
from  each  State,  the  District  of 
Columbia,  and  the  Federal  Bureau  of 
Prisons)  responsible  for  keeping  records 
on  inmates  under  sentence  of  death  in 
their  jurisdiction  and  in  their  custody 
will  be  asked  to  provide  information  for 
the  following  categories:  condemned 
inmates'  demographic  characteristics, 
legal  status  at  tibe  time  of  capital  offense, 
capital  ofiiense  for  which  imprisoned, 
number  of  death  sentences  imposed, 
criminal  history  information,  reason  for 
removal  and  current  status  if  no  longer 
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under  sentence  of  death,  method  of 
execution,  and  cause  of  death  by  other 
than  by  execution.  The  Bureau  of  Justice 
Statistics  uses  this  information  in 
published  reports  and  for  the  U.S. 
Congress,  Executive  Office  of  the 
President,  State  officials,  international 
organizations,  researchers,  students,  the 
media,  and  others  interested  in  criminal 
jiistice  statistics. 

(5)  An  estimate  of  the  total  number  of 
responses  and  the  amount  of  time 
estimated  for  an  avemge  response:  310 
responses  at  1  hour  each  for  the  NPS- 
8;  3,054  responses  at  V2  hoiu-  each  for 
the  NPS-«A;  and  52  responses  at  Vi 
how  each  for  the  NPS-8B  or  NPS-8C. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,863  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  January  6, 1998. 
Robert  B.  Briggs. 

Department  Cleamnce  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  98-698  Filed  1-9-98;  8:45  am) 

nUWQ  CODE  4410-1t-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting 

AGENCY:  Institute  of  Museum  and  • 
Library  Services. 

ACnON:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Boanl.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services.  45  CFR 
1180.84. 

TME/DATE:  10:00  am-12:30  pm— 
Tuesday,  January  27, 1998. 
STATUS:  Open. 

ADDRESS:  The  Regal  BUtmore  Hotel. 
Corinthian  Room,  506  South  Grand 
Avenue.  Los  Angeles,  CA  90071-2607. 
FOR  FURTHER  MFORMATION  CONTACT: 
Isa  Bauerlein,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue.  NW..  Room  510,  Washington. 
DC  20506— (202)  606-4649. 


SUPPLEMENTARY  INFORMATKM:  The 
National  Museimi  Services  Board  is 
established  under  the  Museum  Services 
Act.  Title  n  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museimi  Services 
Act. 

The  meeting  of  Tuesday,  January  27 
will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  and  Library 
Services.  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506-^202) 
606-8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

71st  Meeting  of  the  National  Museum 
Services  Board,  the  Regal  BUtmore 
Hotel,  Corinthian  Room,  Tuesday, 
January  27, 1998,  Los  Angeles,  CA 

Agenda 

I.  Chairman's  Welcome  and  Approval  of 

Minutes 
n.  Director's  Report 
ni.  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  Office  of  Research  and  Technology 

Report 

VI.  Office  of  Museum  Services  Program 

Reports 

VII.  Office  of  Library  Services  Program 
Reports 

Dated:  December  11, 1997. 
Linda  Bell. 

Director  of  Policy,  Planning  and  Budget. 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  and  Library 
Services. 

IFR  Doc.  98-810  Filed  1-8-98;  3:31  pm) 

BIUMQ  CODE  7W6-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

In  the  Matter  of  Long  Island  Lighting 
Company;  (Nine  Mila  Point  Nudaar 
Station  Unit  No.  2);  Order  Approving 
Application  Regarding  Acquisition  of 
Long  Island  Lighting  Company  by 
Long  Island  Powar  Authority 

I 

Long  Island  Lighting  Company 
(LILCO)  is  hcensed  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  to  own  and  possess  an  18- 
percent  interest  in  Nine  Mile  Point 
Nuclear  Station.  Unit  2  (NMP2),  under 
Facility  Operating  License  No.  NPF-69, 
issued  by  the  Commission  on  July  2. 
1987.  In  addition  to  LILCO.  the  other 


owners  who  may  possess,  but  not 
operate.  NMP2  are  New  York  State 
Electric  &  Gas  Corporation  with  an  18- 
percent  interest.  Rochester  Gas  and 
Electric  Corporation  with  a  14-percent 
interest,  and  Central  Hudson  Gas  & 
Electric  Corporation  with  a  g-peicent 
interest.  Niagara  Mohawk  Power 
Company  (NMPC)  owns  a  41-percent 
interest  in  NMP2.  is  authorized  to  act  as 
agent  for  the  other  owners,  and  has 
exclusive  responsibility  and  control 
over  the  operation  and  maintenance  of 
NMP2.  NMP?  is  located  in  the  town  of 
Scriba.  Oswego  Coimty.  New  York. 
The  Long  Island  Power  Authority 
(UPA)  is  a  corporate  municipal 
instrumentality  of  New  York  State, 
created  by  State  legislation  in  1986  with 
authority  to  acquire  all  or  any  part  of 
LILCO's  seciuities  or  assets. 

n 

Under  cover  of  a  letter  dated 
September  8. 1997,  from  its  counsel. 
LILCO  submitted  an  application  for 
consent  by  the  Commission,  pursuant  to 
10  CFR  50.80,  regarding  two  proposed 
restructuring  actions,  each  of  which 
would  result  in  the  indirect  transfer  of 
the  operating  license  for  NMP2  to  the 
extent  held  by  LILCO.  LILCO  revised 
the  application  on  October  8, 1997  such 
that  Uie  pending  request  for  consent 
now  involves  only  a  proposed 
acquisition  of  LILCO  by  LIPA.  LILCO 
moidified  and  supplemented  the 
application  on  November  7, 1997,  to 
indicate  that  subsequent  to  the  proposed 
acquisition  by  LIPA,  LILCO  would 
provide  notification  to  the  NRC 
regarding  any  future  transfer  of 
significant  LILCO  assets. 

According  to  the  application.  LIPA 
proposes  to  acquire  LILCO  by 
purchasing  its  stock  through  a  cash 
merger,  at  a  time  when  LILCO  consists 
of  its  electric  transmission  and 
distribution  system,  its  retail  electric 
business,  substantially  all  of  its  current 
electric  regulatory  assets,  and  its  18- 
percent  share  in  NMP2.  ULCO  thereby 
would  become  a  subsidiary  of  LIPA. 
After  this  restructuring,  LILCO  would 
continue  to  exist  as  an  "electric  utility" 
as  defined  in  10  CFR  50.2,  providing  the 
same  electric  utility  services  it  did 
immediately  preceding  the 
restructuring.  LILCO  would  continue  to 
be  a  licensee  of  NMP2,  and  no  direct 
transfer  of  the  (grating  license  or 
interests  in  the  station  would  result 
from  the  proposed  restructuring.  The 
transaction  would  not  involve  any 
change  to  either  the  management 
organization  or  technical  personnel  of 
NMPC,  which  has  exclusive 
responsibility  under  the  operating 
license  for  operating  and  mAjnt^iiufng 
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NMP2.  and  w^ch  is  not  involved  in  the 
prbDosed  restt^cturing. 

hlotice  of  th($  application  for  approval 
was  publisheclln  the  Federal  Register 
on  November  p|.  1997  (62  PR  60286), 
and  an  Environmental  Assessment  and 
Finding  of  Nol$ignificant  Impact  was 
published  in  tl|e  Federal  Re^er  on 
December  18J|997  (62  FR  66400). 

Under  10  CFR  50.80.  no  license  shall 
be  transferred;  directly  or  indirectly, 
through  transf^  of  control  of  the 
Ucense,  unles4|he  Commission  shall 
give  its  conseiit  in  writing.  Upon  review 
oithe  information  submitted  in  the 
application  of  j^ptember  8.  as  modified 
and  supplemeii|ted  by  submittals  dated 
October  8  and|l|lovember  7, 1997.  the 
NRC  staff  has  dietermined  that  the 
acquisition  and  restructuring  of  LILCO 
as  a  subsidiary  of  LIPA  will  not  affect 
the  qualifications  of  ULCO  as  a  holder 
of  the  license,  leind  that  the  transfer  of 
control  of  the  license  for  NMP2,  to  the 
extent  effected!  by  the  acquisition  and 
restructuring,  i$  otherwise  consistent 
with  applicabllBi  provisions  of  law, 
regulations.  aiM  orders  issued  by  the 
Commission,  s|i|bject  to  the  conditions 
set  forth  herehii  These  findings  are 
supported  by  s  $afety  evaluation  dated 
December  29.  1697. 

Ill 

Accordingly  pursuant  to  Sections 
161b.  161i.  16^6.  and  184  of  the  Atomic 
Energy  Act  of  ^954,  as  amended,  42 
U.S.C.  §§  2201(b),  2201(i),  2201{o),  and 
2234,  and  10  CFR  50.80.  if  is  hereby 
ordered  that  the  Commission  approves 
the  .application  regarding  the  proposed 
acquisition  of  ULCO  by  LIPA,  subject  to 
the  following:  (1)  LILCO  shall  provide 
the  Director  of  jtlie  Office  of  Nuclear 
Reactor  Regulation  a  copy  of  any 
application,  at  tlie  time  it  is  filed,  to 
transfer  (excluijitng  grants  of  security 
interests  or  lieni)  from  LILCO  to  LIPA, 
or  to  any  other  affiliated  company, 
facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  ajdepreciated  book  value 
exceeding  10  percent  (10%)  of  LILCO's 
consolidated  net  utility  plant,  as 
recorded  on  LILCO's  l>ooks  of  account, 
and  (2>  should  the  acquisition  and 
restructuring  of  LILCO  by  LIPA  not  be 
completed  by  becember  31. 1998.  this 
Order  shall  became  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  ^own,  such  date  may  be 
extended. 


IV 

By  February  5, 1998,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  i^#aring  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  heading  shall  set  forth  with 


particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  vtdth  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  deUvered 
to  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays,  by  the  above 
date.  Copies  should  be  also  sent  to  the 
Office  of  the  General  Counsel,  and  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  John  D.  Leonard,  Jr..  Vice 
President  Spjecial  Projects.  Long  Island 
Lighting  Company.  1800  Old  Wah 
Whitinan  Road.  Melville.  New  Yoric 
11747. 

For  further  details  with  respect  to  this 
Order,  see  the  application  for  approval 
dated  September  8, 1997,  as  modified 
and  supplemented  by  letters  dated 
October  8  and  November  7. 1997.  which 
are  available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  E)ocuments  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  CelliiM, 

Directgr.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  9»-654  Filed  l-»-98;  8:45  am] 
■ILLINQ  OOOE  TSW^-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Ragulatory  Guide;  Issuanca, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 


problems  or  postidated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1071 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Standard  Format  and 
Content  for  Post-Shutdown 
Decommissioning  Activities  Report." 
The  guide  is  intended  for  Division  1. 
"Power  Reactors."  This  draft  guide  is 
being  developed  to  describe  the 
information  that  should  be  provided  in 
the  Post-Shutdown  Decommissioning 
Activities  Report  (PSDAR)  before  major 
decommissioning  activities  are  begun 
on  a  nuclear  power  reactor.  The  guide 
also  suggests  a  standard  format  for  the 
PSDAR 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 
Public  comments  are  being  solicited 
on  Draft  Regulatory  Guide  DG-1071. 
Comments  may  be  accompanied  by 
additional  relevant  information  or 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  and  Directives 
Branch.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.,  Washington.  DC. 
Comments  will  be  most  helpful  if 
received  by  March  31, 1998. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAGenrc.gov. 

Although  a  time  hmit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Printing.  Graphics  and 
Distribution  Brandi;  or  by  fax  at  (301) 
415-5272.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
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not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  A.  MurpJiy. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc  9»-655  Filed  1  9-98;  8:45  am] 

HLUNG  COOC  7SM-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  daring 
the  week  of  January  12, 1998. 

A  closed  meeting  will  be  held  on 
Tliursday.  January  15, 1998,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  membws  who  have  an  interest  in 
the  matters  may  also  be  present, 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certiHed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  {9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
January  15.  1998.  at  10:00  a.m..  will  be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postp)oned.  please  contact: 

The  OfBce  of  the  Secretary  at  (202) 
942-7070. 

Dated:  )anuary  8. 1998. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc  98-776  Filed  1-8-98;  12:39  pm] 
MUMQ  eoDE  aoi».et-M 


SMALL  BUSINESS  ADMINISTRATION 

[UCMIM  No.  02/72-0677] 

Exeter  Capital  Partners  IV.  LP.;  Notice 
of  Issuanceof  a  Small  Business 
Investment  Company  License 

On  December  20, 1995,  an  application 
was  filed  by  Exeter  Capital  Partners  IV, 
L.P.,  at  10  East  53rd  Street,  32nd  Floor, 
New  Yoric,  New  York  10022,  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1996))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/72-0577  on 
December  4, 1997,  to  Exeter  Capital 
Partners  IV,  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  16, 1997. 
Don  A.  Christenaen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  98-503  Filed  1-9-98;  8:45  am] 

BNJJNG  CODE  n2S-«1-P 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
opUonal  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  6  1/8  percent  for  the 
January-March  quarter  of  FY  98. 

Pursuant  to  13  CFR  120.921(b).  the 
maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  120.801)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State. 
The  initial  rate  for  a  fixed  rate  loan  shall 
be  the  legal  rate  for  the  term  of  the  loan. 
jane  PaJsgrove  Butler, 

Acting  Associate  Administrator  for  Financial 
Assistance. 

[FR  Doc.  98-504  Filed  1-9-98;  8:45  am] 

BIUMQ  OOOE  <02S-«1-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Prelsrances 
(QSP);  Initiation  of  a  Review  To 
Consider  the  Designation  of  Georgia 
as  a  BeneWciary  Developing  Country 
Under  the  GSP;  Solicitation  of  Public 
Comments  Rslating  to  the  Designation 
Criteria 

agency:  OfBce  of  the  United  States 
Trade  Representative 
action:  Notice  and  solicitation  of  public 
comment  with  respect  to  the  eligibility 
of  Georgia  for  the  GSP  program. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  consider  the 
designation  of  Georgia  as  a  beneficiary 
developing  country  under  the  GSP 
program  and  solicits  public  comment 
relating  to  the  designation  criteria. 
FOR  FURTMER  INFORMATION  CONTACT: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W..  Room  518,  Washington. 
D.C.  20508.  The  telephone  ntunber  is 
(202) 395-6971. 

SUPPLEMENTARY  MFORMATION:  The 
government  of  Georgia  has  requested 
that  it  be  granted  eligibility  for 
beneficiary  status  under  the  GSP 
program.  The  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
to  determine  if  Georgia  should  be 
designated  as  a  beneficiary  developing 
country  under  the  GSP  program.  A 
Countiy  may  not  be  designated  a 
beneficiary  developing  country,  absent  a 
finding  that  such  designation  would  be 
in  the  economic  interests  of  the  United 
States,  if  any  one  of  several  elements  are 
foimd.  including:  the  participation  by 
the  country  in  a  commodity  cartel  that 
causes  serious  disruption  to  the  world 
economy;  the  provision  by  the  country 
of  prefiarential  treatment  to  products  of 
other  developed  countries  which  has  a 
significant  adverse  effect  on  U.S. 
commerce;  the  expropriation  by  the 
country  of  U.S.-owned  property  without 
compensation;  a  failure  by  the  country 
to  enforce  arbitral  awards  in  &vor  of 
U.S.  persons;  the  support  by  the  country 
of  international  terrorism;  or  a  failure  by 
the  coimtry  to  take  steps  to  protect 
internationally  recognized  worker 
rights.  Other'factors  taken  into  account 
in  determining  whether  a  country  will 
be  designated  a  beneficiary  develi^ing  , 
country  include:  the  extent  to  which  the 
country  has  assured  the  United  States 
that  it  will  provide  market  access  of  U.S. 
goods;  the  extent  to  which  the  country 
has  taken  action  to  reduce  trade- 
distorting  investment  practices  and 
policies;  and  the  ext«itto  which  the 
country  is  providing  adequate  and 
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effective  protection  of  intellectual 
property  rights.  The  criteria  for 
designation  are  set  forth  in  full  in 
section  502  of  t^e  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2461  et.  seq.). 
Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Georgia  for  designation  as 
a  GSP  benefidf^  developing  country. 
Submission  of  (aomments  must  be  made 
in  English  in  ijlj  copies  to  the  Chairman 
of  the  GSP  Subioommittee,  Trade  Policy 
Staff  Committee,  and  be  received  in 
Room  518  at  600  17th  Street.  N.W.. 
Washington.  Dj(p.  20508.  no  later  than  5 
p.m.  on  Fridayl  January  30. 1998.  Except 
for  submission^  [granted  "business 
confidential"  s^tus  pursuant  to  15  CFR 
2003.6,  information  and  comments 
submitted  regaf^g  Georgia  will  be 
subject  to  public  inspection  by 
appointment  witii  the  staff  of  the  USTR 
Public  Readiiig  Room.  For  an 
appointment,  please  call  Ms.  Brenda 
Webb  at  202/39$-6186.  If  the  document 
contains  business  confidential 
information.  141  Copies  of  a 
nonconfidential  Iversion  of  the 
submission  alotiR  with  14  copies  of  the 
confidential  venion  must  be  submitted. 
In  addition,  the  Submission  should  be 
clearly  marked  ''confidential"  at  the  top 
and  bottom  of  each  page  of  the 
document.  The  version  which  does  not 
contain  business  confidential 
information  (th6:  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "public 
version"  or  "non-confidential"). 
Frederick  L.  Modlgomery, 
Chairman,  Tmde^licy  Staff  Conunittee. 
(FR  Doc  98-671  filed  1-9-98;  8:45  am] 
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DEPARTMENT  0F  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  Na291ltt 

Procedures  for  Processing  Petitions 
for  Interim  ComiMiance  Waivers 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  This  document  presents  a 
review  of  the  prpioedures  and 
information  necjalBsaiy  fat  an  operator  of 
a  Stage  2  noise  liehrel  airplane  subject  to 
the  phaseout  regalations.  promulgated 
pursuant  to  the  Airport  Noise  and 
Capacity  Act  of  {1990.  to  submit  a 
request  for  a  coinliance  waiver.  As  a 
result  of  its  e^q^i  ience  preceding  the 
first  two  interbnl  ^tage  2  phaseout 
compliance  datea.  December  31, 1994. 


and  December  31, 1996,  the  Federal 
Aviation  Administration  (FAA)  reminds 
all  affected  operators  of  the  procedures 
for  applying  for  interim  compliance 
waivers. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
V.'illiam  W.  Albee,  Policy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3553,  facsimile  (202)  267- 
5594. 

supptaefTARY  information: 

Background 

Sections  91.865  and  91.867  of  14  CFR 
each  require  that  as  of  December  31 , 
1998,  an  operator  of  Stage  2  airplanes 
either  reduce  the  number  of  Stage  2 
airplanes  it  operates  by  75%  from  its 
base  level,  achieve  a  fleet  mix  of 
airplanes  that  is  75%  Stage  3  airplanes, 
or  in  the  case  of  a  new  entrant,  achieve 
a  fleet  mix  that  is  75%  Stage  3  airplanes. 
Section  91.871  allows  operators  to 
request  waivers  from  interim 
compliance  dates  in  limited 
circumstances.  In  order  to  facilitate 
compliance  with  the  December  31, 
1998,  requirement,  the  FAA  is 
summarizing  the  regulatory 
requirements  for  waiver  requests  from 
the  Stage  3  transition  regulations. 

Filing  Requests 

As  stated  in  §91.871,  applications  for 
waivers  must  be  filed  at  least  120  days 
prior  to  the  compliance  date  from  which 
the  waiver  is  requested.  This  means  that 
applications  must  be  filed  no  later  than 
Thursday.  September  3, 1998,  to  ensure 
that  they  will  be  considered  before  the 
December  31, 1998.  compliance  date. 

Each  petition  for  an  interim 
compliance  waiver  will  be  reviewed  to 
determine  whether  it  meets  the  basic 
criteria  listed  §  91.871.  If  the  criteria  are 
not  met,  the  petitioner  will  receive  a 
letter  indicating  that  all  of  the  required 
information  has  not  been  submitted. 
Petitioners  will  have  an  opportunity  to 
submit  missing  information  before  any 
disposition  is  final. 

Criteria  (14  CFR  91.871) 

All  applications  for  a  waiver  must 
contain  all  of  the  following: 

1.  The  operator's  plan  to  achieve 
interim  and  final  compliance; 

2.  An  explanation  of  the  operator's 
efforts  to  date  to  achieve  compliance; 
and 

3.  Evidence  or  other  information 
showing  that  a  grant  of  the  requested 
waiver  is  in  the  public  interest. 

In  addition  to  the  three  criteria  listed 
above,  each  petitioner  nuist  also  explain 


why  compliance  with  the  December  31. 
1998,  requirement  would  be  at  least  one 
of  the  following: 

1.  Financially  onerous; 

2.  Physically  impossible; 

3.  Technologically  infeasible;  or 

4.  Have  an  adverse  effect  either  on 
competition  or  service  to  small 
communities. 

Scope  of  Request 

Each  waiver  will  be  considered  only 
for  the  airplanes  operated  by  the 
petitioner  on  the. date  the  petition  was 
submitted  to  the  FAA.  Operators  are 
expected  to  have  submitted  viable 
compliance  plans  and  abided  by  them. 
The  FAA's  analysis  of  any  petition  will 
take  into  account  the  total 
circumstances  of  the  operator,  including 
all  actions  taken  up  to  the  date  of  the 
petition. 

Publication 

Upon  completion  of  the  review  and 
determination  that  the  petition  is 
complete  in  accordance  with  the  criteria 
described  above,  a  summary  of  the 
petition  will  be  published  in  the 
Federal  Register  for  public  comment  for 
a  minimum  of  14  days.  A  docket  will  be 
opened  that  contains  the  petition,  any 
other  pertinent  information,  and  any 
comments  received. 

Response 

After  the  close  of  the  comment  period, 
the  Office  of  Environment  and  Energy 
(AEE)  will  analyze  each  request  and 
draft  a  response  that  contains  a  narrative 
analysis  of  each  required  element.  If  the 
results  of  the  analysis  show  that  the 
petitioner  has  met  the  criteria,  AEE  will 
prepare  documentation  to  grant  the 
petition  for  waiver.  If  the  analysis  shows 
that  the  petitioner  has  failed  to  meet  the 
criteria.  AEE  will  prepare 
documentation  to  deny  the  petition.  Part 
of  a  request  may  also  be  granted  at  the 
agency's  discretion,  depending  on  the 
circumstances.  A  copy  of  the  approval 
or  denial  document  will  be  placed  in 
the  docket,  and  it  will  be  made  available 
for  public  inspection. 

Length  of  Waiver 

Any  waiver  granted  will  be  for  the 
shortest  possible  time  as  required  by  the 
circumstances  presented  by  the 
petitioner  and  the  findings  of  the  FAA. 
If  the  petitioner  cannot  achieve 
compliance  within  the  time  frame 
provided  in  a  waiver,  the  petitioner 
must  submit  a  new  petition  that  will  be 
evaluated  under  the  same  criteria  as  the 
original  petition.  New  petitions  that  fell 
to  provide  more  information  than  the 
original  will  be  denied. 
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History  of  Waiver  Requests 

Ten  petitions  for  waiver  from  the 
1994  compliance  date  were  submitted; 
seven  were  denied  and  three  were 
withdrawn.  In  1996,  four  petitions  were 
submitted;  four  were  withdrawn.  Taken 
as  a  whole,  the  aviation  industry  has 
made  a  good  faith  effort  to  comply  with 
the  interim  requirements,  and  is  on 
track  to  meet  the  final  compliance 
requirement  by  December  31, 1999. 

Issued  in  Washington,  DC  on  January  5, 
1998. 

James  O.  Erickson, 

Director  of  Environment  and  Energy. 
IFR  Doc.  98-565  Filed  1-9-98;  8:45  am) 

BILUNQ  COOE  4910-13-M  * 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Fayatteville  Municipal  Airport-Drake 
Field,  Fayetteville,  Arkansas 

AGBKY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  emd  use  the 
revenue  from  a  PFC  at  Fayetteville 
Municipal  Airport-Drake  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dale 
Frederick,  Manager  of  Fayetteville 
Municipal  Airport-Drake  Field,  at  the 
following  address:  Dale  Frederick, 
Airport  Manager,  Fayetteville  Municipal 
Airport-Drake  Field,  4500  South  School 
Ave.,  Suite  F,  Fayetteville,  AR  72701. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 


Airport  under  Section.158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817J  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Fayetteville  Municipal  Airport-Drake 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  23, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Sectior;  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  18, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1998. 

Proposed  charge  expiration  date: 
February  1,  2003. 

Total  estimated  PFC  revenue: 
$2,726,590.00. 

PFC  application  number:  98-02-C- 
00-FYV. 

Brief  description  of  proposed  projects: 

Projects  to  Impose  and  Use  PFCS 

Snow  Removal  Equipment,  ARFF 
Building  and  ARFF  Truck,  Terminal 
Area  Improvements,  Commercial  Ramp 
Rehabilitation  and  Extension,  Part  107 
Access  Control  System,  and  PFC 
Administrative  Costs. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's: 

None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
AWS-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137^298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  Fayetteville 
Municipal  Airport-Drake  Field. 

Issued  in  Fort  Worth,  Texas  on  December 
23,1997. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

(FR  Doc.  98-658  Filed  1-9-98;  8:45  am] 

BILUNQ  CODE  4910-1»-M  , 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-97-3290]' 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993- 
1997  Volkswagen  Jetta  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993-1997 
Volkswagen  Jetta  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993-1997 
Volkswagen  Jetta  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  11, 199fl. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm) 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
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has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  mocl^  year  as  the  model  of  the 
motor  vehiclej  jo  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  wh^lfaave  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  4$  CFR  593.7.  NHTSA 
publishes  not^e  in  the  Federal  Register 
of  each  petition  that  it  raceives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decidtajs.  on  the  basis  of  the 
petition  and  a  i|y  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnpster. 

G&K  Autom|(|tive  Conversion.  Inc  of 
Santa  Ana.  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHlISA  to  decide  whether 
1993-1997  Vo||«wagen  Jetta  passenger 
cars  are  eligibly  for  importation  into  the 
United  States.  Ifhe  vehicles  which  G&K 
believes  are  substantially  similar  are  the- 
1993-1997  Volkswagen  Jetta  passenger 
cars  that  were  jrtianufactured  for 
importation  intb,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer,  Volkswagenwerke,  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  ^fety  standards. 

The  petitionier  claims  that  it  carefully 
compared  non-U.S.  certified  1993-1997 
Volkswagen  Jettas  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submittad  information  with  its 
petition  intend0d  to  demonstrate  that 
the  non-U.S.  c^kified  1993-1997 
Volkswagen  Jeffas,  as  originally 
manufactured, JQonform  to  many  Federal 
motor  vehicle  $ifety  standards  in  the 
same  manner  ais  their  U.S.  certified 
counterparts,  ofr|  are  capable  of  being 
readily  altered  |tb  conform  to  those 
standards.        ; 

Specifically,  the  petitioner  claims  that 
non-U.S.  certifl^  1993-1997 
Volkswagen  Jettas  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  $^ift  Lever  Sequence 
*  *  *.,  103  Deposting  and  Befogging 
Systems,  104  windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  108  Lamps. 
Reflective  Devih  »s  and  Associated 


that 


Equipment,  109  New  Pneumatic  Tires, 
111  Rearview  Mirror,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impqct, 
202  Head  Restraints.  204  Steering    ] 
Control  Rearward  Displacement,  20$ 
Glazing  Materials,  206  Door  Locks  dfid 
Door  Retention  Components,  207     | 
Seating  Systems,  209  Seat  Belt         i 
Assemblies,  210  Seat  Belt  AssembM 
Anchorages.  212  Windshield  Retention, 
214  Side  Impact  Protection.  216  Rod/ 
Crush  Resistance,  219  Windshield  Zone 
Intrusion.  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materii  Is. 
Additionally,  Uie  petitioner  states  ' 
non-U.S.  certified  1993-1997 
Volkswagen  Jettas  comply  with  the 
Bimiper  Standard  found  in  49  CFR  I  art 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standa  ds, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  E  CE 
symbol  on  the  brake  failure  indicate  r 
lamp:  (b)  installation  of  a  seat  belt    ; 
warning  lamp  that  displays  the         ' 
appropriate  symbol;  (c)  recalibratioii  of 
the  speedometer/odometer  from       ! 
kilometers  to  miles  per  hour.  ' 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer       i 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  203  Impact  Protection 
for  the  Driver  From  the  Steering  Control 
System:  the  petitioner  states  that  the 
requirements  of  this  standard  will  be 
met  when  the  non-U.S.  certified  1993- 
1997  Volkswagen  Jettas  are  equipped 
with  driver's  and  passenger's  side  air 
bags  identical  to  those  found  on  the 
vehicles'  U.S.  certified  counterparts. 
Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of 
driver's  and  passenger's  side  air  bags 
identical  to  those  found  on  the  vehicles' 
U.S.-certified  counterparts.  The 
petitioner  states  that  the  vehicles  are 
equipped  with  Type  2  seat  belts  in  the 
front  and  rear  outboard  designated 
seating  positions,  and  with  Type  1  seat 
belts  in  the  rear  center  designated 
seating  position. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 


must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  4fi  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration  Room 
5109.  400  Seventh  Street,  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  puirsuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(t)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  7, 1998. 
Marilyiine  JacotM, 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  98-689  Filed  1-9-98;  8:45  am) 

BttJJNQ  CODE  4«10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA-97-^05ei 

Decision  That  Nonconforming  1992 
BMW  7  Series  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  BN4W  7  Series 
passenger  cars  are  eligible  for 
importation. 

SUMMARY;  This  notice  annoiuices  the 
decision  by  NHTSA  that  1992  BMW  7 
Series  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  1992 
BMW  7  Series),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

IMTE8:  This  decision  is  efiiactive  January 
12, 1998. 
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FOR  FURTHER  mFORMAIION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMBITARY  MPORMATION:  ^ 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  90-006) 
petitioned  NHTSA  to  decide  whether 
1992  BMW  7  Series  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  November  10. 1997  (62  FR 
60556)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition. 

One  comment  wps  received  in 
response  to  the  notice  of  the  petition, 
fit)m  BMW  of  North  America.  Inc. 
("BMW"),  the  United  States 
representative  of  Bayerische  Motoren 
Werke,  A.G..  the  vehicle's  manufacturer. 
In  this  comment.  BMW  stated  that  the 
petition  erroneously  claimed  that  non- 
U.S.  certified  1992  BMW  7  Series 
passenger  cars  are  equipped  in  both 
&t)nt  seating  positions  with  an 
automatic  belt  system  identical  to  that 
found  on  the  vehicles'  U.S.  certified 
counterparts.  BMW  stated  that  the 
company  never  certified  the  U.S. 
version  of  the  1992  BMW  7  Series  to 
FMVSS  No.  208.  Occupant  Cmsh 
Protection,  through  the  use  of  automatic 


seat  belts,  and  that  it  installed  fit>ntal  air 
bag  systems  in  those  vehicles  instead. 
BMW  contended  that  air  bags  would 
have  to  be  installed  in  a  non-U.S. 
certified  1992  BMW  7  Series  for  that 
vehicle  to  comply  with  FMVSS  No.  208. 

According  to  BMW,  it  would  be 
"extremely  difficuh,  if  not  impossible," 
for  an  air  bag  system  to  be  properly 
installed. 

NHTSA  accorded  ).K.  an  opportunity 
to  respond  to  BMW's  comment.  In  its 
response,  J.K.  acknowledged  that  the 
petition  was  in  error  to  the  extent  that 
it  described  non-U.S.  certified  1992 
BMW  7  Series  passenger  cars  as  being 
equipped  with  automatic  seat  belts.  J.K. 
agreed  with  BMW's  assertion  that  these 
vehicles  are  equipped  with  air  bag 
systems  at  both  front  outboard  seating 
positions.  Because  the  air  bags  in  1992 
BMW  7  Series  passenger  cars 
manufactured  for  the  Eiutipean  market 
are  smaller  than  those  fimiished  on  the 
U.S.  certified  version  of  that  vehicle, 
J.K.  stated  that  it  would  be  necessary  to 
replace  the  air  bags  in  European  market 
vehicles  with  U.S.  model  components. 
J.K.  did  not  address  the  difficulty  of 
making  such  a  replacement,  although  it 
indicated  that  if  there  were  no  existing 
air  bag  system  in  these  vehicles,  it 
would  be  possible  to  install  one  by 
changing  ^e  steering  column  and 
adding  the  necessary  wiring  and  sensors 
to  existing  mounts. 

NHTSA  believes  that  J.K.'s  response 
adequately  addresses  the  issue  that 
BMW  has  raised  regarding  its  petition. 
NHTSA  further  notes  that  in  recent 
years,  air  bag  systems  have  been 
replaced  with  relative  ease  on  BMWs 
and  other  similar  vehicles,  and  that  the 
need  for  this  alteration  would  not 
preclude  the  non-U.S.  certified  1992 
BMW  7  Series  firom  being  found  eligible 
for  importation. 

NHtSA  has  accordingly  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-232  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1992  BMW  7  Series  passenger  car  is 
substantially  similar  to  a  1992  BMW  7 
Series  passenger  car  originally 
manufactured  for  importation  into  and 


sale  in  the  Uhited  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safiaty 
standards. 

Audiority:  49  U.S.C.  30141(a)(lKA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  7, 1998. 
Marilynne  JacoliB, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  98-690  Filed  l-»-98: 8:45  am] 
MLUNQ  OOOC  4»10-a«-^ 


UNITED  STATES  INFORMATION 
AGENCY 

Proposed  Collaction;  Comment 
Request 

agbiICY:  United  States  Information 
Agency. 

ACTION:  Proposed  collection;  comment 
request. 


summary:  The  United  States  Information 
Agency,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
an  information  collection  requirement 
concerning  the  public  use  form  entitled 
"Proposal  Submission  Instructions 
(PSI).  United  Stated  Information 
Agency,  Bureau  of  Educational  and 
Cultural  Affairs".  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13:  44  U.S.C.  3506(c)(2)(A)l. 

USIA  is  requesting  OMB  approval  for 
a  three-jrear  reinstatement  and  revision 
to  the  ciurently  approved  collection 
under  OMB  Number  3116-0212  which 
is  scheduled  to  expire  on  April  30, 
1998.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256. 

DATES:  Comments  are  due  on  or  before 
March  13, 1998. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  ft-om  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB. 
Attention:  Desk  Officer  for  USIA.  and 
also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti.  United  States  Information 


UMI 


Federal  Reyster  /  Vol.  63,  No.  7  /  Monday.  January  12.  1998  /  Notices 


1883 


Agency,  M/AOL,  301  Fourth  Street. 
S.W..  Washington,  D.C.  20547, 
telephone  (20a)  619-4408,  internet 
address:  JGioVfett@USIA.GOV;  and  ONfB 
review:  Ms.  Victoria  Wassmer,  Officer  of 
Infonnation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Offt^e  Building,  Docket 
Library.  Rooii  10202.  NEOB. 
Washington,  QC.  20503, Telephone 
(202)  395-3 itfe 

SUPPLEMENTAL  INFCWMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0181)  is 
estimated  to  average  twenty  (20)  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  Sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information^  Responses  are  volimtary 
and  respondents  will  be  required  to 
respond  only  ^ne  time. 

Comments  afe  requested  on  the 
proposed  infQitmation  collection 


concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  has  practical  utiUty;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  S.W.,  Washington,  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Docket 
Library.  Room  10202,  NEOB, 
Washington,  D.C.  20503. 

Current  Actions:  USIA  is  requesting 
OMB  approval  for  a  revision  to  the  total 


annual  burden  and  the  reinstatement  of 
this  collection  for  a  three-year  period. 

Title:  Proposal  Submission 
histructions  (PSI),  United  States 
Information  Agency. 

Form  Numbers:  IAP-135.  IA-1285. 
M/KR-13.  SF-LLL,  M/KR-12.  IA-1279. 
IA-1280  end  IAP-100. 

Abstract:  Information  collection  fi-om 
the  public  will  enable  the  grant  review 
panel  and  Associate  Director  to  ensure 
that  each  application  complies  with  the 
established  procedures  and  approving 
and/or  disapproving  of  funding  is  • 
properly  warranted. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 700; 
Recordkeeping  Hours— 20;  Total  Annual 
Burden — 14.000. 

Dated:  January  6, 1998. 
Rose  Royal, 

Federal  Register  Liaison. 
(FR  Doc.  98-605  Filed  1-9-98;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Correction 

In  notice  document  98-42  beginning 
on  page  275,  in  the  issue  of  Monday, 
January  5,  1998,  make  the  following 
correction: 

On  page  276,  in  the  first  column,  in 
the  first  full  paragraph,  in  the  sixth  line 
from  the  bottom,  insert  "each  year.  The 
staff  also  estimates  that  the  average 
number  of  hours  necessary  for 
compliance  with  the  Rule  llAa3-2" 
after  "Rule  11  Aa3-2". 

BILLING  COOE  1S05-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39422;  RIe  No.  SR-DTC- 
97-20] 

Self  Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Expanding  the  Money  Market 
Instrument  Settlement  Program 

Correction 

In  notice  document  97-32821 
beginning  on  page  66158,  in  the  issue  of 


Wednesday,  December  17, 1997,  make 
the  following  correction: 

On  page  66158,  in  the  third  column, 
in  the  first  line.  "December  19. 1997" 
should  read  "December  10. 1997". 

BILUNG  CODE  1S0541-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-39176;  File  No.  S7-21-96] 

RIN  3235-AG99 

Lost  Securityholders 

Correction  :  , 

In  rule  document  97-26519  beginning 
on  page  52229,  in  the  issue  of  Tuesday. 
October  7. 1997,  make  the  following 
correction: 

§  240.17Ad-17    [Corrected] 

On  page  52237,  in  the  second  column, 
in  §240.17Ad-17  (a)(3)(i),  in  the  second 
line  "decreased"  should  read 
"deceased". 

BILUNG  CODE  1S0S-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  97-ASW-21] 

Amendment  of  Class  E  Airspace;  New 
Braunfeis  Municipal,  TX 

Correction 

In  rule  document  97-31930  beginning 
on  page  64269  in  the  issue  of  Friday. 
December  5, 1997  make  the  following 
correction: 


§71.1    [Corrected] 

On  page  64270.  in  the  third  column, 
in  §71.1,  under  the  heading  ASW  TX 
E5-San  Antonio,  TX  [Revised],  in  the 
eighth  line  "(Lat.  29°38  39"N..  long. 
98-1 706"  W.)"  should  read  "(Ut. 
29*3 1  09"N. .  long.  98*1 706"  W.) 

BILUNG  CC3E  1S0fr«1-D 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  No.  HM-215B;  Amdt  Nos.  171-153, 
172-154, 173-261, 175-86, 176-43, 178-119] 

RIN2137-AC82 

Hazardous  Materials:  Harmonization 
With  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

Correction 

In  rule  document  97-10481  beginning 
on  page  24690  in  the  issue  of  Tuesday, 
May  6.  1997,  make  the  following 
correction: 

§173.62    [Corrected] 

On  page  24723.  in  §  173.62(c)(5}.  in 
the  tabje.  in  entry  111,  the  third  colimin 
should  read  "Not  necessary",  arid  the 
rest  of  the  text  in  the  third  colimin  for 
entry  111  should  be  moved  to  the  fourth 
column  under  "Boxes.". 

BILLING  COOE  150$41-0 
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Department  of 
Housing  and  Urban 
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single  Family  Property  Disposition  Officer 
Next  Door  Sales  Program;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DodWt  Na  FR-4277-N-01] 

Single  Family  Property  Disposition 
Officer  Next  Door  Sales  Program 

AGBUCY:  Ofice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACnON:  Notice. 

NUMMARY;  Under  its  Single  Family 
Property  Disposition  program,  the 
Department  has  implemented  an 
initiative  to  sell  HUD-owned  single 
family  homes  to  law  enforcement 
officers  at  a  50  percent  discount.  The 
initiative  applies  to  properties  located 
in  Revitalization  Areas  and  to  other 
properties  that  meet  certain  exception 
criteria.  These  properties  are  being 
made  available  to  law  enforcement 
officers  who  agree  to  occupy  them  as 
their  primary  residence  for  at  least  three 
years.  The  Department  has  taken  this 
action  to  ensure  that  homeownership 
opportimities  are  made  available  to  law 
enforcement  officers  who  are  charged 
with  the  responsibility  of  ensuring  the 
safiety  and  well-being  of  residents  in  the 
communities  they  serve  and  to  help 
promote  safe  neighborhoods  by 
furthering  the  community  policing 
efforts  being  made  by  numerous  cities. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
McCloskey,  Director,  Single  Family 
Asset  Management  Division, 
Department  of  Housing  and  Urban 
Development.  451  7th  St.  SW,  Room 
9174,  Washington,  D.C.  20410-8000). 
telephone  number  (202)  708-0740  (this 
is  not  a  toll-free  number).  For  hearing- 
and  speech-impaired  persons,  this 
number  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLQieiTARY  INFORMATION: 
I.  Background 

A  major  goal  of  the  Department  is  to 
use  its  resources  in  a  manner  that 
enhances  the  general  well-being  of 
American  communities.  Promoting  safe 
neighborhoods  is  a  critical  component 
of  the  Nation's  housing  policy.  One 
means  of  furthering  this  policy  is  to 
encourage  law  enforcement  officers  to 
purchase  and  reside  in  HUD-acquired 
single  family  properties.  Accordingly, 
the  Department  is  using  its  authority 
under  24  CFR  part  291,  Disposition  of 
HUD-Acquired  Single  Family  Property, 
to  make  single  family  properties 
nationwide  available  for  this  purpose. 


n.  Conditioiis  for  Purchase  of 
Propnties 

For  piuposes  of  this  program,  law 
enforcement  officers  are  defined  as 
individuals  who  are  employed  full  time 
by  a  federal,  state,  county,  or  municipal 
government  and  are  sworn  to  uphold, 
and  make  arrests  for  violations  of, 
federal,  state,  county,  or  municipal  law. 

Starting  on  August  11, 1997  and  for 
one  year  thereafter,  for  this  Officer  Next 
Door  Sales  program  only,  the  discount 
for  both  insurable  and  uninsurable 
properties  that  are  located  in 
Revitalization  Areas  as  defined  in  HUD 
Notice  H-96-81,  dated  September  30, 
1996.  and  for  properties  located  outside 
a  Revitalization  Area  that  meet  the 
exception  criteria  (the  property  meets 
the  standards  for  establishinent  of  a  - 
Revitalization  Area  and  is  located  in  a 
neighborhood  where  seller  concessions, 
such  as  take-back  financing  are  common 
and/or  a  predominance  of  other  buyers 
in  the  area  are  investor  owners)  is  50 
percent.  In  addition,  both  insurable  and 
uninsurable  properties,  for  this  program 
only,  may  be  purchased  on  a  direct  sale 
basis  by  the  unit  of  local  government, 
nonprofit  organization  or  law 
enforcement  officer  in  Revitalization 
Areas  and  exception  areas.  Outside  of 
these  areas,  law  enforcement  officers 
must  use  the  standard  sales  procedure 
without  any  discount  when  purchasing 
from  HUD. 

It  is  intended  that  the  full  discount  be 
passed  on  to  the  law  enforcement  officer 
if  the  property  is  first  purchased  by  the 
unit  of  local  government  or  nonprofit 
organization.  If  a  real  estate  broker  is 
engaged  to  handle  the  sale  of  these 
properties  or  closing  costs  are  requested, 
the  discount  will  be  reduced  by  the 
amount  of  the  broker's  commission  or 
closing  costs  paid.  The  special  diacotmt 
and  the  sale  of  properties  directly  to  law 
enforcement  officers  under  this  program 
will  expire  on  August  11, 1998. 

This  program  is  an  extension  of  the 
current  sales  program.  The  procedures 
for  implementing  this  program  are  as 
follows:  -    ^,_ 

Upon  an  expression  of  interest  to 
participate  in  this  program  by  a 
government  entity,  nonprofit 
organization  or  law  enforcement  officer^ 
the  HUD  Field  Office  will  provide  a 
listing  of  all  newly  acquired  insurable 
and  uninsurable  properties  avaihable  in 
the  designated  area  of  interest. 

2.  Where  feasible,  HUD  Field  Offices 
will  invite  interested  law  enforcement 
officers  into  the  office  for  a  face  to  face 
discussion  of  how  the  program  operates 
in  regard  to  property  availability, 
discount,  how  to  prepare  and  submit  a 
sales  contract,  the  role  of  a  real  estate 


broker  if  they  choose  to  use  one  and 
how  to  view  properties.  If  an  office  visit 
is  not  convenient,  the  local  office 
representative  will  thorotighly  explain 
the  procedure  over  the  telephone  and 
provide  detailed  written  information. 

3.  Normal  direct  sales  procedures 
apply  under  this  program.  Interested 
parties  must  notify  HUD  of  their 
preliminary  interest  within  5  days  of 
property  notification. 

4.  Governmental  entities  and 
nonprofit  organizations  purchasing 
properties  with  the  intent  of  resale  to 
law  enforcement  officers  should  so 
designate  those  specific  properties  when 
an  interest  to  purchase  is  expressed  to 
HUD.  At  the  time  the  sales  contract  is 
submitted,  the  government  agency  or 
nonprofit  must  indicate  if  FHA-insured 
financing  is  desired. 

5.  To  avoid  the  need  for  dual  closings 
and  the  cost  associated  with  each.  Field 
Offices  will  allow  the  governmental 
entity  or  the  nonprofit  organization  to 
assign  the  sales  contract  to  the  law 
enforcement  officer. 

6.  To  make  the  properties  more 
affordable  in  those  instances  where  an 
FHA-insured  mortgage  is  requested  by 
the  law  enforcement  officer,  the 
downpa)rment  will  be  $100. 

7.  Tne  law  enforcement  officer  must 
occupy  the  property  as  his/her  primary 
residence  for  the  three  year  period. 

8.  The  sales  closing  timeframes 
established  by  each  HUD  Office  will 
apply  to  this  program. 

9.  Deed  restrictions  will  apply  to 
these  sales. 

a.  The  following  clause  MUST  be 
added  to  each  deed  for  properties 
purchased  by  law  enforcement  officers 
under  this  program: 

"The  puqrase  of  the  following 
covenant  is  to  insure  that  the  property 
conveyed  herein  is  used  for 
homeownership  and  is  occupied  as  a 
primary  residence  by  a  law  enforcement 
officer  in  accordance  with  the  objectives 
of  the  Grantor's  Officer  Next  Door  Sales 
Program.  Grantee,  a  law  enforcement 
officer,  shall  own  and  occupy,  as  a 
primary  residence,  the  property 
conveyed  herein.  This  covenant  shall  be 
subject  and  subordinate  to  any  mortgage 
or  deed  of  trust  executed  by  Grantee  to 
finance  or  refinance  the  acquisition  of 
the  property  conveyed  herein  and  shall 
be  extinguished  upon  the  foreclosure  of 
such  mortgage  or  the  conveyance  of  the 
property  by  deed  in  lieu  of  foreclosure. 
The  covenants  and  conditions  contained 
in  this  paragraph  shall  terminate,  shall 
be  of  no  fur&ier  effect,  and  shall  not  be 
enforceable  on  or  after  (date  of  third 
year  anniversary  of  closing]  or  unless 
terminated  earlier  in  writing  by  Grantor. 
The  acceptance  of  this  deed  by  the 
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Grantee  shall  constitute  an  acceptance 
of  the  use  restrictions  described  in  this 
paragraph." 

b.  m  those  instances  where  a 
nonprofit  organization  or  a  unit  of  local 
government  purchases  and  closes  the 
sale,  the  following  clause  must  be 
provided  to  the  nonprofit  organization 
or  a  unit  of  local  government  for 
inclusion  dk  a  restriction  in  their  deed 
to  the  law  enforcement  officer: 

"The  purposfa  of  the  following 
covenant  is  to  iisure  that  the  property 
conveyed  hereiii  is  used  for 
homeownership  and  is  occupied  as  a 
primary  residence  by  a  law  enforcement 
officer  in  accondance  with  the  objectives 
of  the  U.S.  Department  of  Housing  and 
Urban  Development's  (HUD's)  Officer 
Next  Door  Sales  Program:  Grantee,  a  law 
enforcement  ofRcer,  shall  own  and 
occupy,  as  a  primary  residence,  the 
property  convmied  herein.  This 
covenant  shall  be  subject  and 
subordinate  to  any  mortgage  or  deed  of 
trust  executed  by  Grantee  to  finance  or 


refinance  the  acquisition  of  the  property 
conveyed  herein  and  shall  be 
extinguished  upon  the  foreclosure  of 
such  mortgage  or  the  conveyance  of  the 
property  by  deed  in  lieu  of  foreclosure. 
The  covenants  and  conditions  contained 
in  this  paragraph  shall  terminate,  shall 
be  of  no  further  effect,  and  shall  not  be 
enforceable  on  or  after  (date  of  third 
year  anniversary  of  closing]  or  unless 
terminated  earlier  in  writing  by  HUD. 
The  acceptance  of  this  deed  by  the 
Grantee  shall  constitute  an  acceptance 
of  tae  use  restrictions  described  in  this 
paragraph." 

m.  Paperwwk  Reducticm  Act 
Statement 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2502-0521.  An  agency  may  not 


conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  ^llection 
displays  a  valid  control  number. 

IV.  Envinuunental  Impact 

This  notice  is  subject  to,  and  does  not 
alter  the  environmental  requirements  of 
regulations  in  24  CFR  part  291. 
Accordingly,  under  24  CFR  50.19(c)(5). 
this  notice  is  categorically  excluded 
fit>m  environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  The 
environmental  review  provisions  for  the 
disposition  of  HUD-acquired  single 
family  property  are  in  24  CFR 
291.100(e). 

Authority:  12  U.S.C.  1709  and  1715b. 
Dated:  January  5, 1998. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(PR  Doc.  98-669  Filed  1-9-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Induston  or  exduaion  from 
this  list  has  no  lejoial 
significance. 


RULES  QOINQi  INTO 
EFFECT  JANUARY  12, 
1998 

AGRICULTURE   H 
DEPARTMENT     1 1 
Food  Safety  and;  inapaeOon 
Service 

Meat  and  poultry  pioducts: 
Pathogen  reduction;  hazard 
analysis  and  Critical 
control  point  (HACOP) 
systems 

Generic  E  coU  testing  of 
turkeys,  etc^;  sample 
collection;  partial 
withdrawal;  put)lished  1- 
12-98 

COMMERCE  DEPARTMENT 
National  Ocaanic  $nd 
Atmoapherte  AdnMniatration 

Fishery  conservation  and 
marngement:       | 
Alaska;  fisheries  |if 

Exclusive  Econ6mk: 

Zorte— 

GuH  of  Alaskai  groundfish; 
published  12412-97 
Meetings: 
^k>rtheastem  Unjtad  States 
fisheries — 

Atlantw  mackerai,  squkJ, 
and  butterlisit  published 
1-12-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatnn;  Statb  plans 
for  designated  facilities  and 
polkjtants: 

Fk>rida;  published  11-1^-97 
Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

Natk>nal  pnoritiea  list 
update;  publi^ied  12- 
11-97  j 

FEDERAL 
COMMUNICATiONi 
COMMISSION        T 
Common  easier  serviices: 
Unauthorized  changes  of 

consumer's  long  distance 

carriers  (slamming); 

polkaes  and  rules; 

published  8-14-97 

Correction:  pubCihed  9- 
17-97  I 

FEDERAL  HOUSING 
FINANCE  BOARD  i 
Federal  home  loan  b^nk 
system: 


Federal  Home  Loan  Bank 
bylaws;  approval  authority: 
published  12-11-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Multiple  use  mining;  mining 
claims  under  general 
mining  laws;  pubfehed 
12-12-97 

TRANSPORTATION 
DEPARTMENT 

Federal  AvMion 


Airworthiness  directives: 

Pratt  &  Whitney;  published 
12-8-97 

Ftobinson  HeNcopter  Co.; 
published  12-S^7 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Consofidated  return 
regulatwns— 

ConsoHdated  groups; 
k>sses  and  credits. 
Iimitatk)ns  on  use; 
overall  foreign  k>ss 
accounts;  published  1- 
12-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 

Cardnvascular  system; 

published  12-11-97 

COMIMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in  California; 
comments  due  by  1-12-98; 
published  11-13-97 

COMMERCE  DEPARTMENT 
Nattonai  Oceanic  and 
Atmoapheric  Admlnlatratton 

Fishery  conservatkm  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone- 
Bering  Sea  and  Aleutian 

Islands  and  Gulf  of 

Alaska  groundfish; 

comments  due  by  1-12- 

98;  published  11-12-97 
Bering  Sea  and  Aleutian 

Islands  groundfish; 

comments  due  by  1-14- 

98;  published  12-15-97 
Bering  Sea  and  Aleutian 

Islands  groundfish; 

correction;  comments 

due  by  1-14-98; 

published  12-23-97 


Gulf  of  Alaska  groundfish; 

comments  due  by  1-14- 

98;  published  12-15-97 
Padfk:  haHbut;  comments 

due  by  1-14-98; 

published  12-15-97 
West  States  and  Western 
Pacifk:  fisheriee— 
Northern  anchovy; 

comments  due  t>y  1-16- 

98;  published  12-17-97 
Marine  mammals: 
Com..iercial  fishing 
authorizations- 
Take  reductkxi  plan  and 

emergency  regulatnns; 

hearings;  comments 

due  by  1-14-98; 

published  12-12-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  unitormed 
sennces  (CHAMPUS): 
TRICARE  program; 
reimbursement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkxi;  State  plans 
tor  designated  facilities  and 
pdkitants: 

North  Dakota;  comments 
due  by  1-14-98;  published 
12-15-97 

Air  quality  implementatnn 
plans;  appiiaval  and 

.   promulgatton;  various 
States: 

Arizona;  comments  due  by 
1-16-96;  published  12-17- 
97 

Colorado;  correctkm; 

comments  due  by  1-16- 

98;  published  12-17-97 
Montana;  comments  due  by 

1-14-98;  published  12-15- 

97 

Texas;  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Radk)  stations;  table  of 
assignments: 
Alabama  et  al.;  comments 

due  by  1-12-98;  published 

12-2-97 

Television  broadcasting: 
Cable  television  systems — 
Inside  wiring;  comments 
due  by  1-13-98; 
published  11-14-97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Federal  Home  Loan  Bank 
bylaws;  approval  authority; 


comments  due  by  1-12- 
98;  published  12-11-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulatkxi  D): 
Weekly  reporters 
requirements;  move  to 
lagged  reserve 
maintenance  system; 
comments  due  by  1-12- 
98;  published  11-12-97 
INTERIOR  DEPARTMENT 
Fiah  and  WlldHfe  Service 
Endangered  and  threatened 
species: 

Gray  Wdf;  oonrHnents  due 
by  1-12-98;  published  12- 
11-97 

INTERIOR  DEPARTMENT 
NaOonai  Park  Servica 
Special  regulatnns: 
Delaware  Water  G^ 
NatxMial  RecreatkMi  Area; 
designatmn  of  bicycle 
'   routes;  comments  due  by 
M2-98;  published  11-13- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  omoa 

Permanent  program  and 
abandoned  mine  land 
redamatkm  plan 
submissmns: 

Oklahoma;  comments  due 
by  1-14-98;  published  12- 
15-97 

Surface  coal  mining  and 
redamatkxi  operatons: 
Ownership  and  control, 
permit  appNcatkxi  process, 
and  improvklentty  issued 
permits;  comments  due  by 
1-16-98;  published  11-26- 
97 

LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Adminiatration 

Program  policy  letters: 
Oocupatkmal  Illnesses  of 
miners,  Including  retired 
or  Inactive  miners; 
reporting  requirements; 
comments  due  by  1-12- 
98;  published  11-12-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Freedom  of  Intormatkyi  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  1-12-98;  published 
11-13-97 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commlaalon 

Indian  Gaming  Regulatory  Act: 
Indian  gaming  operations; 
annual  fees;  comments 


IV 


Federal  Register  /  Vol.  63,  No.  7  /  Monday,  January  12.  1998  /  Reader  Aids 


due  by  1-15-98;  publishad 
12-16-97 

NUCLEAR  REQULATORY 
COMMIOaiOW 

Production  and  utilization 
facflities;  domestic  licensing: 
Nudear  power  plants— 
Nudear  power  reactors; 
permanent  shutdown 
finandai  protection 
requirements;  comments 
due  by  1-13-96; 
published  1(>3097 

rMemaMng  petitions: 
Crane,  Peiar  G.;  oomments 
due  by  1-16^;  pubHshed 
12-17-97 

TRANSPORTATION 
DEPARTMBrr 

Coaat  Guard 

Ports  and  waterways  safety: 
Vessels  bound  for  ports  and 
places;  international  safety 
management  code 
verification  status; 
comments  due  by  1-12- 
96;  pubished  12-11-97 

TRANSPORTATION 
DEPARTMENr 

FMarai  Aviadoii 
Aowitniatiallon 

Ainvorttiiness  dn«ctives: 
Airbus;  comments  due  by  1- 

12-98;  pubKstwd  12-11-97 
•  Dassault;  oomments  due  by 

1-12-98;  published  12-11- 

97 

Domier  comments  due  by 
1-12-98;  published  12-1 1- 
97 

McDonnell  Douglas; 
comments  due  t>y  1-16- 
98;  published  11-17-97 

Saab;  comments  due  by  1- 
12-98;  published  12-11-97 
Class  E  airspace;  comments 

due  by  1-12-98;  published 

12-1(W7 

TREASURY  DEPARTMENT 

Cuatoaia  Service 

Cuatoms  relations  with 
Canada  and  Mexico: 
Deeignation  of  land  border 
crossing  locations  lor 


certain  conveyances; 
oomments  due  by  1-16- 
98;  published  11-17-97 
Trademaiks,  trade  names,  and 
copyrights: 

Antioounterfeiting  Consumer 
Protection  Act;  disposition 
of  merchandise  bearing 
counterfeit  American 
trademarks;  civil  penalties; 
comments  due  by  1-16- 
98;  pubfished  11-17-97 
TREASURY  DEPARTMBIT 
liManMl  Rawanue  Servloe 
Prooedure  and  administration: 
internal  revenue  law 
violations;  rewards  tor 
information;  cross 
reference;  comments  due 
by  1-12-98;  published  10- 
14-67 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  finandai 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
imptementation^ 
Exemptions  from  currency 
transactions  reporting: 
oomments  due  by  1-16- 
96;  pubished  11-28-97 

LIST  OF  PUBUC  LAWS 

The  List  of  Public  Laws  for 
the  105th  Congress,  First 
Session,  has  been  completed. 
It  win  resume  wtien  bills  are 
enaded  into  Put>lic  [.aw 
during  the  second  session  of 
the  105th  Congress,  which 
ooi«venes  on  January  27, 
1998. 


A  Cumulative  List  of 
PubNc  Laws  was  published  in 
the  Federal  Reglatar  on 
December  31,  1997. 


Public  LaMTS  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifwation  servne  for  newly 


enaded  pubHc  laws.  To 
subscribe,  send  E-mail  to 
USTPROC9ETCFED.QOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 


This  service  is  stricdy 
for  E-maa  notiffoatfon  of  new 
pubNc  laws  only.  The  text  of 
laws  is  not  avaitable  through 
this  service.  We  cannot 
respond  to  spedlte  inquiries 
sent  to  this  address. 
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CFR  CHECKUST 


TNI* 


Stock  Numbar 


PrtM      RcvisionDai* 


This  checklist,  pnapared  by  the  Office  of  the  Federal  Register,  is 
published  weekly,  it  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whnh  is  now  available  for  sale  at  the  Government  Printing 
Offwe. 

A  "•"  precedes  Mch  entry  that  is  now  available  on-line  through 
the  Qovemment  Printing  Office's  GPO  Access  service  at  http:// 
www.acoess.gpqigov/nara/cfr.  For  information  about  GPOAoc^s 
call  1-888-293-6MM  (toll  frss). 

A  checklist  of  current  CFR  volumes  comprising  a  conjplete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secttons 
Affected),  whk:h  is  revised  monthly. 

The  annual  rate  lor  subscriptk)n  to  all  revised  volumes  is  $951 .00 
domestK.  $237.75  additk)nal  for  foreign  mailing. 
MaH  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  &0O  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  NumlMr  Price      ReviakNi  Data 

•1. 2  (2  Beservel:^ (86W)32-00001-«) $5.00       Feb.  1.  1997 

•3  (1996  Corrpilahon 


(869-032-00002-6) 20.00  'Jon.  1,  1997 

(869-032-00003-4) 7.00  Jon.  1,  1997 

(869-O32-00004-2) MM  Jon.  1,  1997 

(869-032-00005-1) 26.00  Jon.  1.  1997 

(869-O32-000O6-9) 33.00  Jon.  1,  1997 

(869-032-00007-7) 26.00  Jon.  1,  1997 

(869^)32-00008-5) 30.00  Jon.  1,  1997 

(869-O32-«)009-3) 22.00  Jon.  1,  1997 

(86^-032-00010-7) 44A)  Jon.  1,  1997 

(869-032-00011-5) 22X10  Jon.  1,  1997 

(869-032-00012-3) 28A)  Jon.  1.  1997 

(869-032-00013-1) 31.00  Jon.  1,  1997 

(869-032K)0014-0) 40.00  Jon.  1,  1997 

(86W)32-00015-8) 45.00  Jon.  1, 1997 

(86W)32-00016-6) 33.00  Jon.  1, 1997 

(869-032-00017-^) 53.00  Jon.  1,  1997 

(869-032-00018-2) 19.00  Jon.  1, 1997 

(869-032-0001^1) 40.00  Jon.  1.  1997 

(869-032-00020-4) 42.00  Jon.  1,  1997 

(869-O32-00021-2) 20.00  Jon.  1,  1997 

(86W)32-00022-l) 30.00  Jon.  1,  1997 

(869-032-00023-9) 39.00  Jon.  1, 1997 

(869-032-0002*-7) 33.00  Jon.  1.  1997 

(869-032-00025-5) 39.00  Jon.  1,  1997 

(869-032-O0026-3) 31 «)  Jan.  1,  1997 

(869-032-00027-1) 30«)  Jon.  1,  1997 

(869-032-00028-0) 42J)0  Jon.  1,  1997 

(869-032-00029-8) TDSXi  Jon.  1. 1997 

(869-032-0003O-1) 16.00  Jon.  1,  1997 

(869-032-00031-0) 20.00  Jon.  1,  1997 

(869-032-00032-8) 34J»  Jon.  1,  1997 

(869-032-00033-6) 27«)  Jon.  1.  1997 

(869-032-0003M) 24O0  Jon.  1,  1997 

(869-032-00035-2) 40.00  Jon.  1,  1997 

(869-032-00036-1) HJOO  Jon.  1.  1997 


and  Ports  100  ( 
101) 

ad 

•4 

5  Parts: 
•1-699  

•700-1199 

•1200-End,  6  (6 
Reserved) 

7  Parts: 

•0-26  

•27-52  , 

•53-209  .„.. 

•210-299 



•300-399 1 

•400-699 

•700-899 



•900-999 

•1000-1199  

•1200-1499  

•1500-1899  

•1900-1939  

•1940-1949  

•1950-1999  

•2000-End 

•8  

„, 





gParts: 

•1-199  

•200-€nd 



10  Parts: 

•0-50  

•51-199 





•200-499 



•500-€nd 



•11  



12  Parts: 

•1-199 



( 

•200-219  . 

( 

•220-299 

( 

•300-499 

( 

•500-599 

( 

•600-End 

•13  

( 

14  Parts: 

•1-59  (869-032^10037-9) 

•60-139 (869-032-00038-7) 

•140-199 (86W)32m0039^) 

•200-1199  (869-032-00040-9) 

•1200-End (869-O32-00041-7) 

15  Parts: 

•0-299 (869-032^)0042-5) 

•300-799 (86W)32-00043-3) 

•800-End (869-032-00044-1) 

16  Parts: 

•0^99  (869-032-00045-0) 

•lOOO^nd (86W)32-00046-8) 

17  Parts: 

•1-199  (869-032^)004^4) 

•200-239 „...  (869K)32-00O*9^2) 

•240-End (869-032-00050-6) 

18  Parts: 

•1-399  (869-032-00051-4) . 

•40O*Kl (869-O3M0052-2) 

19  Parts: 

•1-140  (86W)32-00053-1)  . 

•141-199 (869-032-00054^  . 

•200-End (86W)3W)0055-7)  . 

20  Parts: 

•1-399  „ (869-032-00056-5)  . 

•400-499  ....„ (869-O32-00057-3)  . 

•50O*Kl (869-032=00058-1)  . 

21  Parts: 

•1-99  (86W)32-00059^  . 

•100-169 (869-032-00060-3)  . 

•170-199 (869-032-00061-1)  . 

•200-299 (86W)32K)0062-0)  . 

•300-499 (869-032-00063-«) . 

•500-599 (869-032-0006^-6)  . 

•600-799 (86WJ32-00065-4) 

•800-1299 ...._..  (869^)32-00066-2) 

•1300-End ™ 


44.00 
38.00 
16O0 
30.00 
2100 

21.00 
22J0O 

30.00 
UJOO 

21.00 
22J0O 
4000 

46.00 
UJOO 

3ijao 

30O0 
16O0 

26.00 
46  A) 
42O0 

21.00 
27O0 
28O0 

9O0 
50O0 
28O0 

9J0O 

31.00 

.  (869-032-00067-1) 13.00 


22  Parts: 

•1-299  (869-03^00068-^ 

•300-End — (86W)32-00069-7) 


42.00 
31O0 

26A) 


•23  (869-0324)0070-1)  .. 

24  Parts: 

•0-199  (869-032-00071-9) XtJOO 

•200-499 (869-032-00072-7) 29O0 

•500-699 (869-032-00073-5) 18A) 

•700-1699  „.„ (869-032-00074-3) 42.00 

•1700-End (869-032-0007S-1) MJOO 


•25  (869-032-O0076-0) 


42A) 


26  Parts: 

•§§1.0-1-1.60  (869-032-00077-8) 21.00 

•§§1.61-1.169 (869-032-00078-6) 44O0 

•§§  1.170-1  JOO (86W)32-0007*-4) 31  JO 

•§§  1.301-1.400 (869-032-00080-8) 22.00 

•§§  1.401-1440 (86W)32-O0O81-6) 39.00 

•§§1.441-1.500  (869-032-00082-4)  .....  22.00 

•§§1^01-1.640 (869-O32-00083-2) 28O0 

•§§1A41-1.850 (869-0324)0084-1) 33j00 

•§§1.851-1.907  (869-032-00085-9) 3400 

•§§1.908-1.1000  (869-032-00086-7) 34.00 

•§§1.1001-1.1400  (869-032-00087-5) 35.00 

•§§  1.1401-End (86W)324)0088-3) 45O0 

•2-29  (869-032-00089-1) 36.00 

30-39  (869-O32-0009O-5) 25.00 

•40-49  (869-03M0091-3) 17.09 

•50-299 (869-032-00092-1) 18O0 

•30O-499 (869-032-00093-0) 33O0 

500-599 (86W)32-00094-«) 6.00 

•600-End (869-032-00095-3) 950 

27  Parts: 
•1-199  


Joa  1.  1997 
Jon.  1, 1997 
Jon.  1,  1997 
Joa  1,  1997 
Jon.  1,  1997 

Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1, 1997 

Jon.  1.  1997 
Jon.  1, 1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  I,  1997 


Apr.  1. 
Apr.  1, 


1997 
1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.l,  1997 
Apr.  1.  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
*Apr.  1,  1990 
Apr.  1,  1997 


.  (8694)32-00096-4) 48.00   Apr.  1.  1997 
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TMa 


Stock  NuifitMr 


rnc# 
17.00 


•200-End (869-032-00097-2)  . 

2t  Paris: 

•1-42 (869-032-00098-1) 36.00 

•43-end  (869-032-00099-9)  30.00 

29Parts: 

•0-99  (869-032-00100-5) 27.00 

•10(M99 (869-032-OOlOM) UJOO 

•600-899 (869-032^)0102-2) 41.00 

•90O-1899  (869-032-00103-1) 21.00 

•1900-1910  (§§  1900  to 

1910.999) (869-032-0010*^ 43.00 

•1910  (§§1910.1000  to 

end)  (869-032-00105-7) 29.00 

•1911-1925  (869-O32-O0106-5) 19.00 

•1926 (869-032-00107-3) 31.00 

•1927-€nd (869-O32-00108-1) 40i)0 

30  Parts: 

•1-199  (869-032-00109^))  . 

•200-699 (869-032-00110-3) .. 

•700-€nd _ (869-032-00111-1) ., 

31  Parts: 

•0-199  (869-032-00112-0)  .. 

•200-EfXJ (869-032-00113-8)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II „ 19.00 

1-39,  Vol.  lU 18.00 

42.00 
51.00 
33.00 
22.00 
28.00 
27.00 


33.00 
28.00 
32.00 

20.00 
42J00 


•1-190  (869-032^)0114-6) 

•191-399 (869-032-00115-4) 

•400-629 ....(869-032^)0116-2) 

-•630-699 (869-032-00117-1) 

•700-799 (869-032-00118-9) 

•eOO-€nd : — (869-032-00119^7) 

33  Parts: 

•1-124  (869-032-00120-1) 27.00 

•125-199 (869-O32-00121-9) 36J0O 

•20(«nd (869-03W)0122-7) 31  J» 

34Parts: 

•1-299  „ (869-032-00123-5) 28.00 

•300-399 (869-032-00124-3) 27.00 

•400-€nd — (86W)32-00125-1) 4AJ0O 

•38 (86W)32-00126-0) 15.00 

36  Parts 

•1-199  (869-032-00127-8) 20.00 

•200-299 (869-032-00128-*) 21.00 

•300-€nd (869-032-0012^^) 34D0 

•87  (869^)32-00130-8) 27.00 

38  Parts: 

•0-17  „ (869-032-00131-*) 34.00 

•1»-End  . (869-032-0013W) 38.00 


(869-032-00133-2) 23^) 

40  Parts: 

•1-49 {869-03M0134-1) 31.00 

•50-51  (869-032-00135-9) 23J)0 

52  (S2J)l-«2.t018) (869-032^)0136-7) 27.00 

•62  (52.1019-€nd)  (86WJ32-00137-5) 32.00 

•5W9  (869-032-00138-3) 14X0 

•60 (869-032-00139^1) 5Z0O 

•61-62  (869-032-00140-5) 19J0 

•63-71  (869-032-00141-3) 57  JO 

•72-80  (8694)32^]0142-1) 354)0 

•61-85  (869-03^00143-0) 32J)0 

86  — —  (869-032^)0144-8) SOA) 

•67-136 (869-032Kni4S-«) 40i)0 

•136-149 (869-032-00146-4) 35i)0 

•160-169 (869-03^00147-2) 32i)0 

•190-259  : (869-O32-00148-1) 22i)0 

•260-266  — . „„  (869-032-00149-9) 29JB0 

•266-299 (86W)32m0150-2) 24J)0 


Revision  DM* 
Apr.  1.  1997 

July  1,  1997 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  1,  1997 
Juty  1.  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 
July  1.  1997 
July  1,  1997 

July  1.  1997 
July  1.  1997 

iJuly  1,  1984 
>July  1,  1984 
2July  1,1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.1997 
July  1,  1997 

July  1, 1997 
July  1.1997 
July  1, 1997 

July  1. 1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 

July  1.  1997 
July  1,  1997 
July  1.  1997 

July  1.  1997 

July  1. 1997 
July  1.  1997 

July  1. 1997 

July  1, 1997 
July  1. 1997 
July  1. 1997 
July  1.1997 
July  1. 1997 
July  1, 1997 
July  1. 1997 
July  1. 1997 
July  1, 1997 
July  1,1997 
July  1.  1997 
July  1.1997 
July  1,  1997 
July  t.  1997 
July  1,  1997 
July  1,1997 
July  1,1997 


Tiito 


Stock  Mmibor 


•300-399 (869-032-00151-1) 

•400^424 (869-032-00152-9) 

•425-699 (869-O32-00153-7) 

•700-789 (869-032-00154-5) 

•790-End (869-O32-O015&-3) 


27.00 
33.00 
40A) 
38.00 

wxa 


41  Chaptars: 

1, 1-1  to  1-10 „ 13X)0 

1. 1-1 1  to  Appendbt.  2  (2  Reserved) MJOO 

^ „..  UJOO 

7 6J0O 

8 „ 4.50 

V 13D0 

10-17  9.50 

18.  Vol.  I,  Ports  1-5  13,00 

18.  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 ..._ 13.00 

19-100  13.00 

•1-100  (869-032-00156-1) 14.00 

•101  (869-032-00157-0) 36jOO 

•102-200 (869-032-00158-6) 17i)0 

•201-€r»d (869-03M0159-6) 15J)0 

42Pana: 

•1-399  (869-O26-00163-7) .. 

•400-429 (869-032-00161-8)  .. 

•430-€nd (869-O28-00165-3) .. 


43  Parts: 

•1-^99 (869-028-00166-1) 

•)000-end  (86W)28-00167-0) 


32J0i, 
35A) 
MJOO 

2OJ0O 
45A) 


.  (869-028-00168-6) ......     31  A) 


46Parta: 

•1-199  _...  (869-032-00166-9) 

•200-499 „ (869^)32-00167-7) 

•600-1199 (869-032^)0168-5) 

•1200-€r>d (869^)26^172-6) 

46Parta: 

•1-40 (869-028-0017*^) 

•41-69  .„ (869-026^)0174-2) 

•70-69  „ (869-032-00172-3) 

•90-139 (869-028-00176^  , 

•140-155 (669-02W)0177-7) . 

•156-165 (869-026^)0176-5) . 

•166-199 (869-028-00179^3)  . 

•200-499 (86W)3W)0177-4)  . 

•500-&KJ (869-032^)0176-2) . 

47  Parte: 

•0-19  (86WJ26-00182-3) . 

•20-39  (869-032^180-4) . 

•40-69  (8694)26-00164-0)  . 

•70-79  (869-026^165-6) . 

•80-Cnd  (86^4126-00186-6) . 


18O0 
29O0 
36A) 

26A) 
21.00 
11.00 
2600 
ISOO 
2000 
2200 
21 OO 
17O0 

35.00 
27O0 
16O0 
33O0 
39O0 

48  Chapters: 

•1  (Ports  1-51)  (8694)26<0187-4) 45.00 

•1  (Ports  52-99)  (869-026-00186-2) 29.00 

•2  (Ports  201-251) (86^026-00)69-1) 2200 


•2  (Ports  252-299) (869rO26-00)9(M) 

•3-6  .'. (869^026-00191-2) 

•7-14 (669^)26-00192.1) 

•15-28 (8694)26-00193-^ 

•29-&KJ  (869-0264)0194-7) 


16O0 
30.00 
29.00 
3600 
2SO0 


48  Parte: 

•1-99  (8694)324)0191-0) 3100 

•100-186 (8694)264)0196-3) SOOO 

186-199 (8694>3M)0193-*) 1 1.00 

•200-399 (869-026-001964)) ......  3900 

•40IW99 „... (8694)28-00199^6) 4900 

•1000-1 199  (669-02600200^) 23.00 

•1200-€nd (6694)264)0201-« 16O0 

50  Parts: 

34O0 
2200 
2600 


•1-199  (6694)264)0202-)) 

•200-S99 (8694)26^)020H)) 

•600-End .._  (86941264)0204-«) 


July  1.  1997 
sjuly  1,  1996 
July  1.  1997 
July  1.  1997 
July  1,1997 

3July  1.  1964 

3Jtiy  1. 1964 

>Juiy  1, 1964 

>July  1, 1964 

3July  1,  1964 

>July  1, 1964 

3July  1, 1964 

'July  1, 1984 

>July  1.  1984 

3July  1.  1964 

'July  1,  1964 

July  1.  1997 

July  1. 1997 

July  1,  1997 

July  1,  1997 

Oct.  1, 1996 
Oct.  1. 1997 
Oct.  1, 1996 

Oct.  1, 1996 
OM.  1,  1996 

Oct.  1, 1996 

Oct.  1, 1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  I,  1996 
Oct.  1, 1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1.  1996 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1996 
Oa.  1,  1997 
Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  I,  1996 
Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1997 
Oct.  I,  1996 
Oct.  1.  1997 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1, 1996 


UMI 
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vu 


TM» 


stock 


4SA) 


CR  Index  and  FMtogs 
Aids U....(8«WB2-00047-6)  . 

CompWe  1996  Cn  let  .J.„.... 951  jOO 

Mfcroiche  cm  Edm^: 

Subtcitption  (moled  OS  issued) ..._.  247i» 

MMduol copies  ,...„ IjQO 

Complete  set  (onMmemoing) 247jOO 

Complete  set  (ohe-iimem(Mlng) 26400 


Jon.  1. 1997 
1996 

1996 
1996 
1997 
I99« 

^???^?'"!?.*  * '•^  "™*  "''«*ioa  •*  wolumt  and  i«  pw^ 

ewuU  be  wtofewd  01  dpmmninl  MfMnoe  wuR*. 

J^,  t^Jl^T^"  ^  ^  *^  WW  conWre  p  note  only  to 

nPortil^.connMiBltvMCRYQlumMlMMdaiorJuly  I,  IW4,  conWtim 

*1ho  Mf  1,  m^^WNion  o»  41  CfR  Qnptan  l-MO  conWM  o  nolo  ortr 
tar  Ctaplm  I  to  4»  tadwiM.  Rjr  Hw  lul  tnt  of  procurmnt  wgulaliam 

iw«  conanng  moM  CMpnn. 

.  '^"^ara^nt  Ifl*  *'*'^  *^  PwmulBOlod  Mng  ttw  poiiod  Apr. 
^JW  to  Ma.  31.  W97.  Tht  C»  vokffio  taMd  Aprl  iriWO,  Hw*l  bo 

M  vokmo  woM  promulBaM  diaing  ttw  poiiod  July 
■•  lio  votono  iKuod  Atf  \,m6,  emM  bo  foMnod. 


•No 
1.  I9W  to  Jim  30. 


1»97. 


Wfoiild  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(L^  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  SMtiOfW  AflKlMl 

Tho  LSA  (LM  of  CFR  Sections  Affwrtod) 
is  dMignod  to  isad  users  of  the  Code  of 
Federal  Regulalions  to  emendstory 
actions  puMshed  in  the  Federal  Regislsr. 
The  LSA  is  issued  monthly  in  cumulslive  fbna 
EnMee  Indteeto  the  netora  of  tfw  i 
such  as  revised,  rsmowsd.  or  oorrectod. 
$27p6ryeer. 


The  indsac  covering  the  contanis  of  the 
dHy  Fedsrrt  Regislsr.  is  issued  monthly  in 
cumuMi¥e  form.  EnMee  ara  csnied 
primerly  under  the  nemes  of  the  issuing 
.  Significant  subiecis  ara  cwried 


$25  per  year. 


A  Indngaid s  included  m  each puttcanon  wNch  ksis 
federal  ftegKtef  page  numbets  wth  the  dale  of  pubkcahon 
m  the  Federal  negioei 


(Mv  nooMilng  CodK 

*5421 


Superintendent  of  Documents  Subsoiption  Order  Form 


L.  ^  ^ 


I — I    Y£S,  enter  the  following  indicated  subscriptions  for 


one  year 


Cttarge  your  order. 

ItaEaayl 

Fax  yoor  M-dcrs  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  (vder  is  $ 

regular  domestic  postage  and  hanrilitig  and  is  subject  to 
change.  International  customers  please  add  25%. 


^^  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 

Federal  Register  Index  (FRSU)  $25  per  year. 

Price  includes 


(ComfMajr  or  penooal  name) 
(Addkioiial  addiett/atteatioa  Kne) 


(Street  addraa) 


(Pteaie  type  or  print) 


Q  Do  not  make  my  name  availabie  to  other  mailen 


a  Check  payable  to  Siq)enntaident  (tf  Documents 

a GPO  Deposit  Account       I    I    I    I    I    n~1-n 

a  VISA  Q  MasterCard  I    I    I    I    Uemirtioo^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


(01%  Stale.  Zip  code) 


(Daytime  plKme  iaduding  area  code) 


(PufdMie  order  no.) 


(Authorizing  sigBature)  1/97 

Thmmkycm  for  y0mr  order! 

Mail  to:    Superintoident  ci  Documents 

P.O.  Box  371954,  PittAurgh,  PA  15250-7954 


UMI 


DOCUMENTS' SUBSCRIPTION  SERVICE 

itocxpca^M^1hK«al1hotfceaadkeep«8oodtliiiigooiiiiiie.  IbkeepoursubscripdoD 
pnccs  dcmn,  the  Oovcnuncrt  Printing  Office  nuuU  each  8ub«^^ 

leam  whet  you  wm  get  your  renewal  notiw  by  checldng  the  number  that  ^ 
the  top  line  of  your  label  Of  ilKmn  oiiUf  exwi^: 


A  rmewal  notice  will  be 
sent  approxfanately  90  days 
bcfMC  the  ihovm  date. 

:  Are   ailTH2i2J  rec97  r  i  • 

JJOHMattTH  :    .JOHN  SMITH 

ii^,SS!rf?T,«,.,  i      212  lOIN  STREET 

.!2^r^  *®  ^°'*^  :•    !  PORESTVILLE  ND  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
MoK  the  ikovni  date. 


••••••••••••••••••••••••••• 

lAFRDO     SMITH212J 


••••••••••••••••••/ 


••••••••••• 


DEC97R1 


lb  be  suvb  tiiat  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
willbeieinstaied. 


IbdMBgeyoiirwldveaB:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents.  Atto:  Chief.  Mail  List  Branch.  MaU  Stop:  SSOM.  Washineton. 
DC2040Z-9373. 

lb  inquire  aboat  your  snbKription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  witii 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 


lb  order  a  new  Mbacriptioa:  Please  use  the  order  form  provided  below. 


SuparintandeiU  of  DocunantaSubscflption  Older  Foim     Charge  your  order. 

\  It'a  Eaeyl 


•5468 

DYES,iiease«,t.rTvsubsa*,tionsasf^  ^        PhSi:  Jllllr  llStS  SSIIfc^ 

subjcrifrtions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  DFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

suifecriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Companyai 
AddHioiMladdraii/Wtwitionaw 


StTMt 


(piMM  typ*  or  prM) 


City.  State,  ap  0^ 
DaytlnwphofwhUiudinoarMeod* 


FOr  privacy;  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Ctwck  method  Of  payment: 

O  Check  payable  to  Superintendent  Of  Documents 

QGPO  Deposit  Account   |    |    |    M    |    n-FI 

□  VISA      QMastefCaid    |JLJJJ(«.pimttond-» 

H  I  I  I  i  I  I  I  i  I  I  M  I  I  I  I  I  n 

Thank  you  lor  your  onhrt 


PurehaM  enter  numtwr  (optional 


Aulhortiino  alonatura  ,m 

Mai  lb;  Superintendent  of  Documents 

P.O.  Box  371954.  PIttsburoh.  PA  15250-7954 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YlLiS,  enter  my  subscriptiQn(s)  as  follows: 


Oittof  PfoonMRQ  Cods: 

*6216 


Charge  your  order. 
H's  Easy! 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  cede) 


(Purchase  Order  No.) 
Miy  wc  mriK  yov 


YES  NO 
tonflwinrtiiB?     [~~|   Q 


Please  Clioose  Metiiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  E>eposit  Account        [ 


I I   VISA  or  MasterCard  Account 


-D 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  12/97 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Additional  at 


(Street  addrea 


(Purchase  oitk 


UMI 


Microfiche  Editions  Available... 

Federal  RegiMer 


The  Federal  Regi$ter  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  taHovving  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 


Code  of  EDderal  Reguiatioiis 

The  Cods  of  Fmim^  ReguialioM. 
oomprMng  approRitiNMy  aoo  vohimss 
and  levited  at  loeMonot  a  yeor  on  a 
«tu«rtsriy  berte.  is  ^Mtsd  in  a4x 
micrafliJw  fofmaliirtd  Ihs  cunsnt 
yMi's  vokimss  areviwlM  to 


Microfiche  Si^wription  Prices: 

Aderal  Regialtr: 

One  year  $220.00 
Six  months:  $110.00 


of  FBderill 


Code  of  FsderU  Regulations: 

Current  year  (as  issued):  $247.00  • 


OrtvPiooMMioOodK 

*5419 


Vedtak 


Superintendent  of  Documents  Subscription  Order  Form 


U   YES,  entct  the  foUowing  indicated  subscriptioiis  in  24x  microfidie  format 


r  ^  ^ 


Register  (MFFR) 


Charge  your  ordtr. 

It'tEaty! 

Fax  your  orders  (202)'5 12-2250 

Phone  your  orders  (202)  512-1800 


Code  oil  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  of  itiy  order  is  $ .  Price  includes 

regular  domestic  Jliostage  and  handUng  and  is  subject  to 
change.  Intematianal  customers  please  add  25%. 

(Company  or  pe 


□  One  year  at  $220  each        □  Six  months  at  $1 10 


iisonaliuiiie) 


(Pieate  type  or  print) 


(Additional  addres/attlention  line) 


(Street  address) 


For  piivMji  check  box  L 

Q  Do  not  make  my  name  available  to  other  mailen 

ChjMfc  Method  of  payamrt: 

□  Chedc  payaUe  to  Superintendent  of  E)ocunients 

□  GPO  Deposit  Account        [  I    I    I    I    I    fl  -  Q 
a  VISA  □  MasterCard  I    I    I    ll  (expiration) 

I    N    I    I    I    I    I    I    I    I    I    I    I    I    I    I    IT] 


(aty.Sute.  Zip  code)! 


(Daytime  piione  including  area  code) 


(Purchase  orcler  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Siq)erintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


1/»7 


\ 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy^  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  ftirther  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time) 


UMI 


The  authentic  text  behind  the  news  ... 

The  Weekly 
Con^ilation  of 

idential 
Do^niments 


Presidential 
Documents 


Moalay.  JMuafT  l:t.  IIM 
l>iW«T-MI 


TNs  unique  Mrvice  provides  up-to-date 
information  on  Presidential  poidee 
and  anrwuncamenls.  It  contairiB  ttw 
fuH  text  of  th^  President's  pubic 
speeches,  statements,  messagee  to 
Congress,  ne>»s  conferences,  and  other 
Presidential  materials  released  by  the 
White  Housed 


*5420 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presklential  activities  artd 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Offk»  of  the  Federal 
Register,  Natkxtal  Archives  and 
Records  Administratton. 


Superintendent  of  Dociunents  Subscription  Order  Form 


LJ  YES,  (dease  enter 


Charge  your  order. 

H's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


.  one  year  subscriptions  for  the  Weekly  Coaqtilatioa  ot  Prrridmtial 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  peraon  who  uses  the  Federal  Register  and  Code  of  Federal 

Raguutions. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Faderal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

dociunents. 

4.  An  introduction  to  the  flnding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
resMTch  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 

WHEN:  January  27,  1998  at  9:00  am,  and  . 

February  17,  1998  at  9:00  am. 
WHERE:  Office  of  the  Federal  Register 

Confierance  Room 

800  North  Capitol  Street  NW., 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  jyiarketing  Service 

MOTICES  I 

Agency  info  -tnatlon  collection  activities: 
Proposed  cpUection;  comment  request,  1955-1957 

Agriculture  pepartment 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Natural  Resources  Conservation  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1955 

Animal  and  iHant  Health  Inspection  Service 

RULES 

Exportation  pipd  importation  of  animals  and  animal 
productii 
Region  reqtlgnition  procedures,  permission  to  export 
based|<^n  regions'  disease  status,  etc.;  correction, 
1889  !| 
NOTICES 

Reporting  and  recordkeeping  requirements,  1957 

Architecturajlland  Transportation  Barriere  Compliance 
Board   1 1 

RULES  I 

Americans  vrith  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Building  lelements  designed  for  children's  use,  2060- 

209i! 
State  antf  local  government  facilities,  2000-2058 
Bylaws;  updkte  and  streamlining,  1924-1926 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Travelers'  Hialth  Voice  Service;  termination,  1972-1973 
Vessel  sanitation  program: 
Cruise  shib  inspections  and  ship  construction  and 

renovation  consultation  services;  fees;  comment 

period  JBxtended,  1973 

Commerce  Ospartment 

See  Export  A^ininistration  Bureau 

Commodity  futures  Trading  Commission 

NOTICES  ; 

Contract  maiUet  proposals: 
FuturecomL  Ltd. — 
Live  cattl^,  1959^ 

Copyright  Offce,  Library  of  Congress 

RULES  I 

Freedom  of  Information  Act;  implementation,  1926-1927 
Customs  Sehrice 

NOTICES  j 

Agency  infoi^ation  collection  activities: 

Proposed  collection;  comment  request,  1992 — 1994 
Outbound  manifest  and  shipper's  export  declarations; 
compliance  workshops,  1994-1995 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pfluger.  Robert  A..  DJD.S.,  1978-1979 

Energy  Departmeirt 

See  Energy  Information  Administration 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Monticello  Site,  1960 
Savannah  River  Site,  1959-1960 

Energy  Information  Administration ' 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1960-1962 

Energy  Research  Office 

NOTICES 

Meetings: 
High  Energy  Physics  Advisory  Panel,  1962 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Strategic  ozone  protection — 
Refrigerant  reclamation  organization;  certification 
revocation,  1927 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  1927-1929 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  1935 
Ozone  Transport  Assessment  Group  Region,  1935-1936 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Materials  Technical  Advisory  Committee,  1958-1959 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Grand  Canyon  National  Park,  CO;  special  flight  rules  in 
vicinity  {SFAR  No.  50-2);  correction,  1917 
Airworthiness  directives: 

Airbus,  1905-1907,  1909-1912 

Boeing,  1903-1905 

Domier,  1912-1915 

Fokker,  1907-1909 

General  Electric  Aircraft  Engines,  1901-1903 
Class  E  airspace,  1915-1917 
Class  E  airspace;  correction,  1997 

PROPOSED  RULES 

Airworthiness  directives: 
Israel  Aircraft  Industries,  Ltd.,  1930-1932 
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NOTICES 
Meetings: 

Research,  Engineering,  and  Development  Advisory 
Committee,  1988-1989 

RTCA,  Inc.,  1989 
Passenger  facility  charges;  applications,  etc.: 

Tallahassee  Regional  Airport,  FL,  1989 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommimications  Act  of  1996;  implementation — 
Universal  service  policy,  2094-2133 
PROPOSED  RULES 
Common  carrier  services: 
Communications  Assistance  for  Law  Enforcement  Act; 
implementation,  1943 
Television  broadcasting: 
Cable  television  systems — 
Program  access  proceeding;  complaint  resolution, 

1943-1947 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1968-1972 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Central  Vermont  PSC,  et  al.,  1965-1968 
Applications,  hearings,  determinations,  etc.: 

Cinergy  Services,  Inc..  et  al.;  correction,  1997 

Colorado  Interstate  Gas  Co.  et  al.,  1962-1963 

Columbia  Gas  Transmission  Corp.,  1963-1964 

Midwest  Energy,  Inc.,  1964 

Tacoma  Public  Utilities,  1964 

Texas  Gas  Transmission  Corp.,  1965 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
China  Ocean  Shipping  (Group)  Co.,  1972 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions  and  mergers,  1972 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Howell's  spectacular  thelypody,  1948-1954 
NOTICES 
Endangered  and  threatened  species: 

Recovery  plans — 
Vernal  pools,  1976 
Meetings: 

Sport  Fishing  and  Boating  Partnership  Coimcil,  1976- 
1977 

Food  and  Drug  Administration 

NOTICES 

Biological  product  licenses: 

Anderson  Plasma  Center;  correction,  1997 
Food  additive  petitions: 

Pharmanex,  Inc.;  Cholestin,  1973-1974 
Meetings: 

Medical  Devices  Advisory  Committee  et  al.,  1974 


Reports  and  guidance  documents;  availability,  etc.: 
Medical  electrical  equipment;  use  of  International 

Electrotechnical  Conunission60601  standards,  1974- 
1975 

Food  Safety  and  inspection  Service 

NOTICES 
Meetings: 
Codex  Committee  on  General  Principles,  1957-1958 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Infant  Mortality  Advisory  Committee;  correction,  1976 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Federal  National  Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Mortgage  Corporation  (Freddie  Mac): 
Non-mortgage  investments;  regulatory  requirements; 
correction,  1997 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Long  term  contracts  in  de  minimis  cases;  nonapplication 
of  look-back  method,  1917-1919 
PROPOSED  RULES 
Income  taxes: 
Amortization  of  start  up  expenditures;  election 

procedures,  1933-1935 
Long  terui  contracts  in  de  minimis  cases;  nonapplication 
of  look-back  method;  cross-reference,  1932-1933 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Methamphetamine  interagency  task  force,  1978 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings;  Sunshine  Act,  1979 

Land  Management  Bureau 

PROPOSED  RULES 
Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas  resources;  protection  against 

drainage  by  operations  on  nearby  lands  that  would 
result  in  lower  royalties  firom  Federal  leases,  1936- 
1942 
NOTICES 

Alaska  Native  claims  selection: 
Iqfijouaq  Co.,  1977 

Library  of  Congress  ' 

See  Copyright  Office,  Library  of  Congress 
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National  Park  Service 

NOTICES 

Golden  Gate  Rational  Recreational  Area,  CA;  tenant  sign 
policy.  1077-1978 

Natural  Reao«rcas  Conservation  Servioa 

NOTICES 

Field  office  t^  Jmical  guides;  changes: 
New  Yoric.|l958 

NUCiear  negiBaiory  i^ormroiiion 


Deliberate  m^conduct  by  unlicensed  persms.  1890-1901 

NOTICES 

Enfcxcemmt  >acdon8;  policy  and  procedure: 

Deliberate  ttiisconduct  rule;  policy  statonent,  1982-1985 
Meetings;  SuUshine  Act,  1985 
Applications,  hearings,  determinations,  etc,: 

Rich.  Darr«l  T.,  1981-1982 

I! 

OccupatiorMi  Safety  and  Health  Admlnistrstlon 

RULES 

Construction  lafety  and  health  standards: 
Scaffolds;  fining  requirements;  CFR  oHTection.  1919 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Sp«Ty  Rail^  Inc.,  et  al..  1979-1981 

PubHc  Health  Service 

See  Centers  icir  Disease  Ccmtrol  and  Prevention 

See  Food  an^lDrug  Administration 

See  Health  RJasoimns  and  Services  Administration 

Reaaarch  and  Special  Programs  Administration 

NOTICES 

Hazardous  ^^terials: 
Applications,  exemptions,  renewals,  etc.,  1989-1991 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulat(^  organizations;  proptosed  rule  changes: 
Chicago  StjQick  Exchange,  Inc.,  1985-1986 

Small  Busing  Administiation 

NOTICES 

Disaster  loan!  areas: 
Guam,  198iB 
New  York,  1986 
Northern  Mariaua  Islands,  1986-1987 


ings:       I 


State  I 

NOTICES 

Meetings: 

Intemationi^l  harmonization  of  chemical  classification 

and  laoeling  systems;  government  activities,  1987 

Religious  If^eedom  Abroad  Advisory  Committee,  1987- 

1988 
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This  section  Mthe  FEDERAL  REGISTER 
contains  regilatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursiMnt  to  44  U.S.C.  1510. 
i ' 

The  Code  of  Plederal  Regulations  is  sold  by 
the  Superintefident  of  Documents.  Prices  of 
new  books  ana  listed  in  the  first  FEDERAL 
REGISTER  i39ue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

9  CFR  Parti  192, 93,  94,  95, 96,  97.  98, 
and  130 


(^ 


[Docket  No.  M-10e-11) 
RIN  0579-A>j:  1 

Importation  of  Animals  and  Animal 
Products;  Correction 


AGENCY; 
Inspection 
action:  Fini 


ifnal  and  Plant  Health 
jrvice,  USDA. 

rule;  correction. 


SUMMARY:  We  are  correcting  an  error  in 
the  Supplementary  hiformation  section 
of  a  final  ru  f  that  amended  the 
regulations  regarding  the  importation  of 
animals  and  animal  products.  The  final 
rule  was  punished  in  the  Federal 
Register  on  October  28, 1997  (62  PR 
5600a-5602j8.  Docket  No.  94-106-9), 
and  was  made  effective  on  November 
28. 1997.       I 

FOR  FURTHEljlllNFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS.  APfflS.  W700  River  Road  Unit  38. 
Riverdale.  MD  20737-1231,  (301)  734- 
8590.  1 1 

SUPPLEMENTARY  INFORMATION:  On 
October  28. 1997.  we  published  in  the 
Federal  Register  a  final  rule  that 
amended  thai  regulations  regarding  the 
importation  of  animals  and  animal 
products,  toi  estabUsh  procedures  for 
recognizing  iiiegions,  rather  than  only 
countries,  loi  the  purpose  of  such 
importation^!  We  also  established 
procedures  by  which  regions  may 
request  permission  to  export  animals 
and  animal  tjroducts  to  the  United 
States  under  icertain  conditions. 
Additionally;  we  provided  for  the 
unloading  aftd  reloading  at  the  port  of 
arrival,  under  certain  conditions,  of 
meat  and  ot^r  animal  products 
otherwise  prohibited  entry  into  the 
United  Statas;  we  removed  the 


requirement  that  cattle  from  Canada  be 
tested  for  brucellosis  before  being 
imported  into  the  United  States;  we 
removed  the  requirement  that  dry  milk 
products  from  countries  where 
rinderpest  or  foot-and-mouth  disease 
exists  be  processed  for  human  food;  and 
we  made  several  other  minor  changes  to 
clarify  our  intent  or  to  remove 
provisions  that  were  no  longer  being 
applied. 

In  the  Supplementary  Information 
section  of  the  final  rule,  under  the 
heading  "National  Environmental 
PoHcy  Act,"  we  stated  that  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  had  prepared  an  environmental 
assessment  and  finding  of  no  significant 
impact  for  the  rule.  However,  in  our 
discussion  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  we  did  not  indicate  that  we  had 
assessed  the  potential  impact  only  of  the 
miscellaneous  changes  effected  by  the 
final  rule,  and  not  of  the 
implementation  of  a  framework  for 
requesting  recognition  as  a  region  and 
for  requesting  permission  to  export 
animals  and  animal  products  to  the 
United  States.  Because  this  framework 
will  not  be  fully  implemented  imtil  we 
receive  requests  to  allow  the 
importation  of  animals  or  animal 
products  into  the  United  States,  and 
because  we  could  not  estimate  the 
number  or  sources  of  requests  we  will 
receive  in  the  future,  it  was  not 
appropriate  or  possible  to  prepare  an 
assessment  regarding  the  framework. 
Any  necessary  assessments  of 
individual  requests  will  be  done  on  a 
case-by-case  basis. 

Correction 

In  PR  Doc  97-28473  (62  PR  56000- 
56026).  at  page  56011.  third  column,  the 
statement  under  the  heading  "National 
Environmental  Policy  Act"  will  be 
corrected  to  read  as  follows: 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  miscellaneous 
changes  to  the  regulations  contained  in 
this  final  rule  on  the  importation  of 
animals  and  animal  products.  This 
environmental  analysis  analyzed  the 
impacts  of  the  following  miscellaneous 
changes  to  the  regulations:  The  removal 
of  requirements  for  the  testing  of  cattle 
from  Canada  for  brucellosis;  the 


provision  for  the  transiting  at  the  port  of 
arrival  of  certain  animal  products;  the 
removal  of  the  requirement  that  dry 
milk  products  imported  from  regions 
where  foot-and-mouth  disease  or 
rinderpest  exists  be  processed  for 
human  food;  and  clarifications  of  intent 
or  removal  of  inactive  regulations 
regarding  the  movement  of  pork  or  pork 
products,  the  disposal  of  animals,  and 
casings.  This  environmental  assessment 
did  not  analyze  the  implementing  of  a 
framework  for  requesting  recognition  as 
a  region  or  for  requesting  permission  to 
export  animals  and  animal  products  to 
the  United  States;  i.e.,  "regionalization." 
The  assessment  provides  the  basis  for 
the  conclusion  that  the  miscellaneous 
changes  in  this  rule  will  not  present  a 
significant  risk  of  introducing  or 
disseminating  animal  disease  agents 
into  the  United  States  and  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue.  SW.  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  7th  day  of 
January  1998. 

Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  98-774  Filed  1-12-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 32,  40,  50,  52,  60,  61, 
70, 71, 72, 110,  and  150 

RIN  3150-nAF35 

Deliberate  Misconduct  by  Unlicensed 
Persons 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  extend  the  Deliberate 
Misconduct  Rule  to  six  categories  of 
persons:  applicants  for  NRC  licenses; 
applicants  for,  or  holders  of,  certificates 
of  compliance;  applicants  for,  or  holders 
of,  early  site  permits,  standard  design 
certifications,  or  combined  licenses  for 
nuclear  power  plants;  applicants  for,  or 
holders  of,  certificates  of  registration; 
applicants  for,  or  holders  of,  quality 
assurance  program  approvals;  and  the 
employees,  contractors,  subcontractors 
and  consultants  of  the  above  five 
categories  of  persons.  This  amendment 
would  subject  these  categories  of 
persons  to  enforcement  action  for 
deliberate  misconduct.  Deliberate 
misconduct  may  involve  providing 
information  that  is  known  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC,  or  it  may 
involve  conduct  that  causes  or  would 
have  caused,  if  not  detected,  a  licensee, 
certificate  holder,  or  applicant  to  be  in 
violation  of  any  of  the  Commission's 
requirements. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  12,  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Tony  DiPalo,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6191,  e-mail,  ajd@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  15,  1991  (56  FR  40664), 
the  Commission  adopted  changes  to 
NRC  regulations  that  established  the 
Deliberate  Misconduct  Rule  found  at  10 
CFR  30.10,  40.10,  50.5,  60.11,  61.9b, 
70.10,  72.12,  and  110.7b,  which  applies 
to  any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including 
a  supplier  or  consultant),  subcontractor, 
or  any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee.  In 
addition,  10  CFR  150.2,  Scope,  provides 
notice  to  persons  conducting  activities 
under  reciprocity  in  areas  of  NRC 
jurisdiction  that  they  are  subject  to  the 


rule  [see  10  CFR  150.20,  Recognition  of 
Agreement  State  licenses).  The 
Deliberate  Misconduct  Rule  placed 
licensed  and  unlicensed  persons  on 
notice  that  they  may  be  subject  to 
enforcement  action  for  deliberate 
misconduct  that  causes  or  would  have 
caused,  if  not  detected,  a  licensee  to  be 
in  violation  of  any  of  the  Commission's 
requirements,  or  for  deliberately 
providing  to  the  NRC.  a  licensee,  or 
contractor,  information  that  is 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC. 

Currently,  the  DeUberate  Misconduct 
Rule  does  not  apply  to: 

(1)  Applicants  for  NRC  licenses; 

(2)  Applicants  for,  or  holders  of, 
certificates  of  compliance  issued  under 
10  CFR  Parts  71  and  72.  including  those 
for  dry  cask  storage; 

(3)  Applicants  for.  or  holders  of.  early 
site  permits,  standard  design 
certifications,  or  combined  licenses  for 
nuclear  power  plants  issued  under  10 
CFR  Part  52; 

(4)  Applicants  for,  or  holders  of, 
certificates  of  registration  issued  under 
Parts  30  and  32; 

(5)  Applicants  for,  or  holders  of. 
quality  assurance  program  approvals 
issued  under  Part  71;  and 

(6)  The  employees,  contractors, 
subcontractors  and  consultants  of  the 
first  five  categories  of  persons. 

To  ensure  that  these  persons  are 
subject  to  enforcement  action  for 
wrongdoing  under  the  Deliberate 
Misconduct  Rule,  on  October  4, 1996 
the  NRC  issued  a  proposed  rule  to 
extend  the  rule  to  them  (61  FR  51835). 
This  final  rule  will  also  add  the 
Deliberate  Misconduct  Rule  to  10  CFR 
parts  52  and  71  where  it  currently  does 
not  appear. 

The  staff  does  not  believe  that  it  is 
necessary  to  add  the  Deliberate 
Misconduct  Rule  to  10  CFR  part  54 
because  licensees  applying  to  renew 
their  operating  licenses  for  nuclear 
power  plants  are  already  subject  to  this 
rule  as  licensees  under  10  CFR  part  50. 
Similarly,  the  staff  does  not  believe  that 
it  is  necessary  to  add  the  Deliberate 
Misconduct  Rule  to  10  CFR  part  55 
because  applicants  for,  and  holders  of, 
reactor  operators'  licenses  are  already 
subject  to  this  rule  as  employees  of  10 
CFR  part  50  licensees.  Moreover, 
licensed  operators  are  subject  to  all 
applicable  Commission  requirements 
(see  10  CFR  55.53  (d))  and  thus  a 
finding  of  deliberate  misconduct  is  not 
required  to  take  enforcement  action 
against  a  licensed  reactor  operator. 

Discussion 

It  is  important  that  all  information 
provided  to  the  NRC  be  complete  and 


accurate  in  all  material  respects.  Section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA),  underscores  this 
need  by  providing  that  "(a)  license  may 
be  revoked  for  any  material  false 
statement  in  the  application  or  any 
statement  of  fact  required  [by  statute  or  ' 
regulation]  •  *  *  ••  The  Commission 
has  promulgated  rules  concerning 
completeness  and  accuracy  of 
information  that  specifically  apply  to 
information  provided  to  the 
Commission  by  a  licensee  or  an 
applicant  for  a  license  (see  10  CFR 
30.9(a),  40.9(a).  50.9(a).  60.10(a). 
61.9a(a).  70.9(a),  71.az.  72.11(a).  76.9(a) 
and  110.7a(a)).  Similarly,  subsection  (b) 
of  each  of  these  sections,  which  deals 
with  notification  to  the  Commission  of 
significant  safety  information,  refers  to 
applicants  as  well  as  licensees. 
Violation  of  these  provisions  can  result 
in  denial  of  the  license  application,  civil 
enforcement  action  against  a  licensee, 
or,  if  appropriate,  referral  to  the 
Department  of  Justice  for  consideration 
for  criminal  prosecution. 

The  Deliberate  Misconduct  Rule 
permits  the  NRC  to  take  individual 
action,  such  as  issuing  an  order,  against 
an  individual  who  deliberately  provides 
information  that  the  individual  knows 
to  be  incomplete  or  inaccurate. 
However,  when  the  Deliberate 
Misconduct  Rule  was  promulgated,  it 
did  not  address  applicants  for  licenses; 
applicants  for,  and  holders  of, 
certificates  of  compliance  or  certificates 
of  registration;  applicants  for,  and 
holders  of,  early  site  permits,  certified 
designs  and  combined  licenses;  and 
applicants  for,  and  holders  of.  quality 
assurance  program  approvals,  and  their 
employees,  and  contractors  and 
consultants,  and  their  employees. 

Incomplete  or  inaccurate  information 
has  potential  safety  significance, 
whether  submitted  before  or  after  a 
license,  certificate,  permit,  or  approval 
has  been  issued.  The  Commission  has 
clearly  emphasized  the  importance  of 
applications  containing  accurate 
information;  e.g.,  "[The  Commission] 
cannot  overstate  the  importance  of  a 
licensee's  or  an  applicant's  duty  to 
provide  the  Commission  with  accurate 
information."  Randall  C.  Orem.  D.O., 
CLI-93-14,  37  NRC  423  (1993).  The 
Orem  case  involved  a  consultant  to  an 
applicant  for  a  license  who  provided 
inaccurate  information  that  was 
included  in  the  license  application  and 
the  Commission  found  that  information 
as  to  the  status  of  the  facility  was 
material  to  the  licensing  decision.  Id.  at 
428. 

The  Commission  believes  that  there 
may  be  significant  safety  consequences 
from  the  deliberate  submission  of  false 
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or  incompleln  infonnation  or  other 
deliberate  wt^ngdolng  by  an  applicant 
for  a  license  dr  other  unUcensed  persons 
covered  by  this  modification  to  the 
Deliberate  Misconduct  Rule.  For 
example,  a  quality  assurance  program 
that  is  submitted  to  the  NRC  for 
approval  but!  is  supported  by 
deliberately  nlsified  data  that  mask  a 
significant  defect  could  be  a  public 
health  and  safety  threat.  Under  the 
present  Deliberate  Misconduct  Rule,  a 
certificate  holder  who  obtained  a 
certificate  by  deliberate  submittal  of 
false  information  could  Mcape 
individual  NRC  enforcement  action 
because  the  (^liberate  misconduct  may 
not  have  put  an  "NRC  licensee"  in 
violation.  To  Effectively  exercise  its 
authority  undbr  the  AEA,  the 
Commission  needs  to  prevent  or 
otherwise  defter  the  deliberate  submittal 
of  materially!  |alse  or  inaccurate 
information  l>y  those  entities  not 
currently  covered  by  the  rule. 

The  Commission  is  amending  the 
Deliberate  Misconduct  Rule  each  place 
it  appears  in  |io  CFR  Chapter  I  to  make 
the  rule  apply  to  applicants  for  NRC 
licenses:  to  applicants  for,  and  holders 
of,  certificates  of  compliance  issued 
under  10  CFR  parts  71  and  72;  to 
applicants  fori  and  holders  of,  early  site 
permits,  certified  designs,  and 
combined  liaises  for  nuclear  power 
plants  issueij  under  10  CFR  part  52;  to 
applicants  for»  and  holders  of, 
certificates  of  registration  issued  under 
parts  30  and  32;  and  to  applicants  for, 
and  holders  of,  quality  assurance 
program  approvals  issued  under  part  71; 
and  to  the  eniployees,  contractors, 
subcontractors  and  consultants  of  all  the 
above  categories  of  persons.  This  would 
include,  for  example,  a  consultant 
engaged  by  an  applicant  to  prepare  a 
license  appli  :ition  for  such  activities  as 
radiography,  well  logging,  irradiation, 
and  teletherajp  y.  It  would  also  apply  to 
a  consultant  p|raparing  an  application 
for  a  certificate  for  a  spent  fuel  cask,  or 
individuals  ck)nducting  performance 
tests  to  supp(i)rt  such  an  application. 
The  amendmkits  to  the  IDeliberate 
Misconduct  Rule  will  appear  in  10  CFR 
30.10.  40.10,  ^0.5,  60.11.  61.9b.  70.10. 
72.12.  and  lllo.7b.  Section  71.11  is 
being  added  to  incorporate  the  rule  in 
10  CFR  part  71  and  10  CFR  52.10  is 
being  added  tO  incorporate  the  rule  in 
10  CFR  part  Sijn  addition.  10  CFR 
150.2  and  lOCFR  32.1(b)  are  being 
revised  to  incorporate  the  proposed 
changes.  Also,  the  scope  provisions 
found  in  10  CFR  30.1,  40.2,  50.1,  52.1, 
60.1.  61.1(c).  Iio.2,  71.0,  72.2,  and 
110.1(a)  are  being  modified  to  reflect 
these  revisions  to  the  rule.  The 


Commission  is  also  making  a  minor 
language  change  to  improve  readability 
by  altering  the  phrase  "but  for 
detection"  to  "if  not  detected"  where 
the  phrase  appears  in  each  rule,  but 
intends  no  substantive  change  by  this 
revision.  Having  this  enforcement 
authority  available  will  help  the  NRC 
pursue  redress  in  cases  of  deliberate 
misconduct  l^  imlicensed  persons 
acting  within  the  scope  of  the 
Conunis»on's  jurisdiction  and  may 
deter  such  behavior  as  well. 

This  rulemaking  extending  the 
Deliberate  Misconduct  Rule  to 
applicants  for  NRC  licenses;  applicants 
for,  and  holders  of,  certificates  of 
compliance  issued  imder  10  CFR  parts 
71  and  72;  applicants  for,  and  holders 
of,  early  site  permits,  standard  design 
certifications,  or  combined  licenses  for 
nuclear  power  plants  issued  imder  10 
CFR  part  52;  applicants  for,  and  holders 
of,  certificates  of  registration  issued 
imder  parts  30  and  32;  and  applicants 
for,  and  holders  of,  quaUty  assurance 
program  approvals  issued  under  part  71; 
and  to  the  employees,  contractors, 
subcontractors  and  consultants  of  all  the 
above  categories  of  i>ersons,  implements 
the  Commission's  authority  under  the 
AEA  to  issue  regulations  and  orders  to 
any  perscHi  (defined  in  Section  lis  of 
the  AEA  to  include,  e.g.,  an  individual, 
corporation,  firm,  or  a  Federal,  State,  or 
local  agency)  who  engages  in  conduct 
affecting  activities  withui  the 
Commission's  subject  matter 
jiuisdiction. 

In  brief,  Section  161i  of  the  AEA 
provides  broad  authority  to  issue  such 
regulations  and  orders  as  the 
Commission  deems  necessary  to  govern 
any  activity  authorized  pursuant  to  the 
AEA  in  order  to  protect  public  health 
and  safety.  Section  161b  of  the  AEA 
similarly  authorizes  the  Commission  to 
issue  regulations  and  orders  to  impose 
"standards  and  instructions"  on  persons 
to  govern  the  possession  and  use  of 
special  nuclear  material,  soiut:e 
material,  and  byproduct  material,  as 
may  be  necessary  or  desirable  to  provide 
for  the  common  defense  and  seciuity 
and  protect  public  health  and  safety. 
Section  234  of  the  AEA  authorizes  the 
NRC  to  impose  civil  penalties  on  certain 
unlicensed  persons  for  violating  the 
NRC's  substantive  requirements.  Section 
234a  of  the  AEA  reads  as  follows: 

Any  person  who  (1)  violates  any  licensing 
or  certification  provision  of  Sections  53,  57, 
62,  63,  81,  82, 101. 103, 104, 107, 109,  or 
1701  or  any  rule,  regulation,  or  order  issued 
thereunder,  or  any  term,  condition,  or 
limitation  of  any  license  or  certification 
issued  thereunder,  or  (2)  commits  any 
violation  for  which  a  license  may  be  revoked 


under  Section  186,  shall  be  subject  to  a  civil 
penalty,  *  *  *. 

The  licensing  provisions  listed  in 
Section  234a  gisnerally  prohibit  the 
possession,  use,  receipt,  or  transfer  of 
nuclear  materials  or  facilities  imless 
authorized  by  and  in  accordance  with  a 
license. 

The  amendments  are  made  under  the 
authority  of  sections  161b  and  i  and  the 
above-identified  licensing  provisions  in 
Section  234.  The  changes  apply  to  any 
person  in  the  categories  enumerated 
above  who  engages  in  deliberate 
misconduct,  or  who  deliberately 
submits  materially  incomplete  or 
inacciuBte  information,  as  provided  in 
the  rule.  By  imposing  a  direct 
prohibition  on  imUcensed  persons,  the 
Commission  may  be  able  to  exercise  its 
Section  234  authority  to  impose  civil 
penalties  on  unlicensed  persons  when 
they  deliberately  cause  violations  of 
requirements  issued  imder  the  licensing 
provisions  enumerated  in  Section  234. 
In  cases  when  the  Commission  issues  an 
order  (other  than  an  order  imposing  a    - 
dvil  penalty)  to  a  person  based  on 
deliberate  misconauct,  the  order  would 
be  issued  in  part  pursuant  to  a 
regulation  (e.g.,  10  CFR  30.10)  that  was 
promulgated  under  a  licensing 
provision  of  the  AEA.  A  civil  penalty 
could  be  available  for  violations  of  such 
an  order.  In  addition,  criminal  sanctions 
under  Section  223  of  the  AEA  are 
available  for  willful  violations  of  orders 
and  regulations  issued  under  sections 
161b  and  i.  Injunctions  are  also 
available  under  Section  232  of  the  AEA 
for  violations  of  Commission  orders. 

Summary  of  Public  Comments 

On  December  18, 1996,  the  comment 
period  for  the  proposed  amendments  to 
the  Deliberate  Misconduct  Rule  closed. 
The  NRC  received  6  comments  on  the 
proposed  rule  which  are  addressed 
below.  One  comment,  in  addition  to 
favoring  speedy  adoption  of  the 
proposed  rule,  requested  information  on 
the  status  of  NRC  enforcement  cases 
against  certain  dry  cask  storage  vendors 
which  the  NRC  views  to  be  outside  the 
scope  of  this  proposed  rulemaking. 
Copies  of  the  public  comments  are 
available  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC.  A  summary  of 
the  comments  is  provided  below. 

Comment:  One  utility  commenter  was 
concerned  that  the  proposed  revisions 
to  the  rule  did  not  address  preliminary 
or  "for  information  only"  information 
that  may  be  sent  to  the  NRC  staff.  This 
commenter  believed  that  situations 
could  arise  where  licensees  provide 
infonnation  to  the  NRC  staff  to  support 
teleconferences  or  meetings  and  where 
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the  information  is  considered  to  be 
preliminary  and  subject  to  change  over 
time.  In  these  cases,  the  commenter 
believed  preliminary  information 
should  not  be  construed  as  intended  to 
be  complete  and  the  conclusion  reached 
that  deliberate  misconduct  occurred.  A 
second  issue  raised  by  this  commenter 
pertained  to  how  potentially  erroneous 
information  in  a  Safety  Evaluation 
Report  could  result  in  a  conclusion 
reached  by  the  NRC  staff  that  since  this 
erroneous  information  is  inconsistent 
with  that  provided  in  the  licensee's 
submittal,  the  licensee  committed 
willful  misconduct. 

Response:  The  NRC's  completeness 
and  accuracy  rules  require  that  all 
information  provided  to  the 
Commission  shall  be  complete  and 
accurate  in  all  material  respects  (10  CFR 
30.9. 40.9,  50.9,  etc.).  The  deliberate 
submission  of  information  which  is 
incomplete  or  inaccurate  in  material 
respects,  where  the  submitter  of  the 
information.knows  of  the 
incompleteness  or  inaccuracy,  may  be 
considered  deUberate  misconduct. 
However,  the  submission  of  information 
acknowledged  to  be  incomplete  would 
not  be  considered  deliberate  misconduct 
if  it  is  made  in  good  faith  and  based  on 
the  best  information  available,  but  is 
corrected  later  based  on  additional 
information  or  analysis.  The  NRC's 
General  Statement  of  Policy  and 
Procedures  for  Enforcement  Actions 
(NUREG-ieoO)  (Enforcement  Policy) 
points  out  that  a  citation  is  not  made  if 
an  initial  submittal  was  accurate  when 
made  but  later  turns  out  to  be  erroneous 
because  of  newly  discovered 
information  or  advances  in  technology. 
Also,  the  Commission  recognizes  that 
oral  information  may  in  some  situations 
be  less  reUable.  This  is  addressed  in 
Section  IX  of  the  Enforcement  Policy. 

Finally,  the  Commission  does  not  take 
lightly  its  responsibility  in  this  area  and 
carefully  considers  each  action 
involving  an  individual.  As  the 
Commission  stated  in  the  original 
Deliberate  Misconduct  Rule: 

"It  weald  be  an  erroneous  reading  of 
the  final  rule  on  deliberate  misconduct 
to  conclude  that  conscientious  people 
may  be  subject  to  personal  liability  for 
mistakes.  The  Commission  realizes  that 
people  may  make  mistakes  while  acting 
in  ^>od  faith.  Enforcement  actions 
directly  against  individuals  are  not  to  be 
used  for  activities  caused  by  merely 
negligent  conduct.  These  persons 
should  have  no  fear  of  individual 
liability  under  this  regulation,  as  the 
rule  requires  that  there  be  deliberate 
misconduct  before  the  rule's  sanctions 
may  be  imposed.  The  Commission 
recognizes.  *  *  *  that  enforcement 


actions  involving  individuals  are 
significant  actions  that  need  to  be 
closely  controlled  and  judiciously 
applied."  (See  56  FR  40664, 40681) 

Comment:  One  conunenter,  the 
Nuclear  Energy  Institute  (NEI),  believes 
that  the  NRC  is  exceeding  its  statutory 
authority  imder  the  Atomic  Energy  Act 
of  1954  (the  A£A)  in  promulgating  these 
amendments  to  the  Deliberate 
\fisconduct  Rule  because,  in  the  view  of 
NEI,  authority  over  non-Ucensee 
persons  was  not  provided  by  Congress 
other  than  in  limited  circumstances 
carved  out  in  the  AEA  as  exceptions.  In 
particular.  NEI  believes  that  Section 
161i(3)  of  the  AEA  does  not  provide 
jurisdiction  over  non-licensee  persons 
because  it  does  not  contain  the 
operative  phrase  "any  person"  and 
therefore,  NEI  infers,  is  confined  to 
licensees.  NEI  recognizes  that 
deliberately-provided  misinformation  or 
other  deliberate  misconduct  could  have 
a  very  serious  effect  on  public  health 
and  safety  and  thus  needs  to  be 
deterred.  However,  in  the  view  of  NEI, 
18  U.S.C.  §  1001,  the  general  criminal 
statute  applicable  to  Che  Federal 
govenunent  and  its  agencies,  provides 
an  adequate  deterrent  to  the  wrongdoers 
NRC  seeks  to  capture  in  this 
rulemaking. 

Response:  The  Commission 
considered,  but  rejected,  the  objection 
that  it  did  not  have  jurisdiction  over 
non-Ucensees  at  the  time  it  issued  the 
original  Deliberate  Misconduct  Rule. 
See  56  FR  40664,  (1991).  As  the 
Commission  stated: 

In  enacting  Section  161  of  the  1954  Act, 
Congress  conferred  uniquely  broad  and 
flexible  authority  on  the  Commission. 
Specifically,  Congress  authorized  the 
Commission  in  Section  161  to  'prescribe  such 
*  •  *  regulations  *  *  *  as  it  may  deem 
necessary  to  govern  any  activity  authorized 
pursuant  to  (the  1954  Act],  in  order  to  protect 
health  and  minimize  danger  to  life  and 
property.' 

With  respect  to  the  absence  of  specific 
provisions  setting  forth  the  limits  of  the 
NRC's  personal  jurisdiction,  the 
Commission  stated  at  56  FR  40666- 
40667: 

Where  Congress  does  not  include  statutory 
provisions  governing  in  personam 
jurisdiction,  it  is  appropriate  to  look  to  the 
scope  of  subject  matter  jurisdiction  in  order 
to  determine  the  scope  of  in  personam 
jurisdiction.  Since  Congress  did  not  include 
any  specific  personal  jurisdiction  provisions 
in  the  1954  Act,  or  any  limitations  on  such 
jurisdiction,  the  NRC  is  authorized  to  assert 
its  personal  jurisdiction  over  persons  based 
on  the  maximum  limits  of  its  subject  matter 
jurisdiction.  The  agency's  personal 
jurisdiction  is  established  when  a  person  acts 
within  the  agency's  subject  matter 
jurisdiction.  *  *  *  The  {tersons  who  are 


being  brought  within  the  scope  of  the 
Deliberate  Misconduct  Rule  ib  these 
amendments  are  all  persons  who,  in  some 
way,  engage  in  activities  within  NRC's 
subject  matter  jurisdiction.  Thus,  the 
Commission  discerns  no  statutory 
prohibition  on  making  these  persons  subject 
to  the  restrictions  of  the  Deliberate 
Misconduct  Rule. 

NEI  also  contends  that  the  Deliberate 
Misconduct  Rule  and  these  amendments 
are  not  needed  because  an  adequate 
deterrent  and  remedy  is  provided  by  18 
U.S.C.  §  1001.  This  statute  allows  the 
imposition  of  criminal  penalties  for 
persons  who,  inter  alia,  knowingly  and 
willfully  make  false  statements  to  an 
agency  of  the  Federal  Government. 
There  are  several  reasons  why  this 
enforcement  option  is  not  an  adequate 
substitute  for  the  Deliberate  Misconduct 
Rule.  First.  18  U.S.C.  §  1001  punishes 
deliberate  false  statements  but  does  not 
cover  the  types  of  deliberate  misconduct 
captured  by  Section  a(l]  of  the  rule. 
Second,  the  civil  enforcement  penalties 
available  to  the  NRC  for  violations  of  its 
rule,  precisely  because  they  are  less 
drastic  than  criminal  penalties,  are  more 
flexible  and,  thus,  are  more  likely  to  be 
used  in  appropriate  cases,  affording  the 
NRC  greater  ability  to  deter  and  remedy 
deliberate  misconduct. 

Comment:  NEI  also  commented  that 
one  of  the  rule's  standards  for 
enforcement  action — knowingly 
providing  incomplete  or  inaccurate 
information  which  is  "in  some  respect 
material  to  the  NRC" — is  overly  broad. 
This  standard  appears  to  permit  the 
NRC  to  take  enforcement  action  whether 
or  not  a  violation  of  NRC  regulations  has 
occurred  or  would  have  occurred  but  for 
detection.  This  breadth  of  scope  results 
in  the  standard  not  being  sufficiently 
clear  to  inform  the  pubUc  of  the 
elements  of  the  pn^bited  action. 

Response:  The  Commission  disagrees 
with  the  commenter's  assotion  that  the 
rule  is  overly  broad.  The  rule  specifies 
that  the  persons  who  are  delineated  as 
being  subject  to  the  rule  must  knowingly 
provide  components,  materials  or  other 
goods  and  services  that  relate  to.  e.g.,  a 
licensee's  or  certificate  holder's 
activities  subject  to  NRC  regulation. 
Such  persons,  therefore,  know  that  they 
are  acting  in  an  area  that  relates  to 
activities  within  NRC's  regulatory 
jurisdiction.  As  the  Commission  said 
with  respect  to  a  similar  comment 
objecting  to  the  original  Deliberate 
Misconduct  Rule,  "a  person  with  the 
requisite  knowledge  who  deliberately 
provides  false  or  inaccurate  information 
that  is  material  to  the  NRC  presents  a 
health  and  safety  concern  within  the 
NRC's  regulatory  sphere."  56  FR  40670. 
The  fact  that  no  actual  violation  Ytas 
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occurred,  or  would  have  occurred  but 
for  detection,  bas  no  bearing  on 
whether,  from  a  health  and  safety 
standpoint,  that  person  should  be 
involved  in  njtfclear  activities.  Although, 
the  commentek-  is  correct  that  the 
standard  permits  the  NRC  to  take 
enforcement  u^tion  whether  or  not  a 
violation  hasikxurred,  or  would  have 
occurred  but  ibr  detection,  the 
Commission  does  not  believe  that  this 
fact  renders  the  standard  overly  broad. 

Comment:  pne  commenter,  the  JAI 
Corporation,  proposed  that  the  scope  of 
the  proposed  rule  be  broadened  to 
include  pers(^^s  submitting  information 
pursuant  to  tha  notification 
requirement^  i  )f  10  CFR  part  21.  The 
commenter.  a]  tparently  believing  that 
such  persons' are  not  presently  covered 
by  the  Deliberate  Misconduct  Rule, 
pointed  to  the  unfairness  that  would 
exist  if  perso^  who  knowingly  submit 
incomplete  o|r|  inaccurate  information  to 
licensees  aretbenalized  but  persons  who 
knowingly  submit  incomplete  or 
inaccurate  information  to  the  NRC 
regarding  de&icts  or  non-compliance 
under  Part  21  iue  not  penalized. 

Response:  Under  10  CFR  part  21, 
certain  categories  of  persons,  e.g., 
individual  directors  or  responsible 
officers  of  a  oorporation,  must  notify  the 
NRC  when  they  obtain  certain  types  of 
information;  Kg.,  information 
concerning  dwects  in  components 
which  could  cause  a  substantial  safety 
hazard.  When  such  persons  provide 
information  to  the  NRC  they  are  subject 
to  the  Delibe^te  Misconduct  Rule  as  it 
appears  in  th^  relevant  Part  of  Chapter 
I  of  10  CFR.  Fbr  example,  if  the  director 
of  a  corporation  obtains  information 
indicatijag  a  finlure  to  comply  or  a  defect 
affecting  a  bajsic  component  that  is- 
supplied  for  ainuclear  power  plant 
subject  to  10  CFR  part  50.  the  director 
is  subject  to  the  Deliberate  Misconduct 
Rule  as  it  apil^ars  in  part  50  (10  CFR 
50.5)  whm  i^^orting  this  failure  to 
comply  or  defect  to  the  NRC.  Fiuther. 
the  Deliberate  Misconduct  Rule  makes 
no  distinction  between  deliberately 
submitting  ii^vmnation  known  to  be 
incomplete  or  inaccm-ate  to  the  NRC 
and  submitting  the  same  information  to 
a  licensee,  or  to  a  licensee's  contractor 
or  subcontractor.  Thus,  the  regulations 
do  not  countmance  the  disparity  of 
treatment  envisioned  by  the  commenter. 

Comment:  One  commenter,  a  source 
production  and  equipment  company, 
supported  the, proposed  rule  but  also 
recommended  that  the  rule  be  revised  to 
specifically  apply  to  the  persons  who 
maintain  the  equipment  malfunction 
records  that  are  required  by  the  Quality 
Control  and  CXuility  Assurance  (QA/QC) 
programs  whti  :h  are  required  under  10 


CFR  part  32  for  the  manufacture  and 
distribution  of  radiography  equipment. 
The  commenter  recognizes  that  because 
these  records  are  not  part  of  the  Quality 
Assurance  program  itself,  they  are  not 
submitted  to  the  NRC  as  part  of  a 
registration  certificate  application. 
Nevertheless,  the  comments  believes 
that  the  accuracy  and  integrity  of  these  . 
records  are  essential  fqr  the  QA/QC 
program  to  be  effective  and  thus  the 
Deliberate  Misconduct  Rule  should 
apply  to  persons  who  maintain 
equipment  malfunction  records  for 
certificate  holders. 

Response:  The  Deliberate  Misconduct 
Rule  is  being  made  applicable  to 
certificate  holders  and  applicants,  and 
to  their  employees,  contractors  and 
subcontractors,  not  only  when  they 
deliberately  submit  information  to  the 
NRC,  but  also  when  they  deliberately 
submit  to  a  certificate  of  registration 
holder  or  applicant,  or  a  certificate 
holder's  or  applicant's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC.  Thus, 
for  example,  an  employee  or  contractor 
of  a  certificate  of  registration  holder 
responsible  for  maintaining  equipment 
malfunction  records  who  knowingly 
submits  incomplete  or  inaccurate 
information  to  the  certificate  of 
registration  holder  violates  the 
Deliberate  Misconduct  Rule  if  the 
information  submitted  is  in  some 
respect  material  to  the  NRC.  However, 
in  the  absence  of  a  requirement  for 
maintenance  of  equipment  malfunction 
records,  a  person  generating  an 
inaccurate  or  incomplete  equipment 
malfunction  record  is  not  subject  to  the 
Deliberate  Misconduct  Rule  unless  and 
until  these  records  are  actually 
submitted  to  one  of  the  persons  covered 
by  section  a(2)  of  the  rule. 

Comment:  One  commenter.  while 
agreeing  with  the  proposed  rule,  did  not 
see  why  amendment  of  the  Deliberate 
Misconduct  Rule  is  necessary  with 
respect  to  part  72  certificate  holders  and 
their  contractors  and  subcontractors 
because,  in  the  view  of  the  commenter. 
the  rule  presently  encompasses  the 
contractors  and  subcontractors  of 
licensees  and  certificate  holders  are 
contractors  to  licensees,  and  thus  are 
covered  by  the  rule  as  it  now  exists. 

Response:  Insofar  as  certificate 
holders  are  contractors  to  licensees  (and 
certificate  holders'  contractors  and 
subcontractors  are  subcontractors  to 
licensees),  the  commenter  is  correct. 
Those  certificate  holders,  and  their 
contractors  and  subcontractors,  are 
covered  by  the  present  rule.  However, 
the  NRC  does  not  require  the  existence 


of  a  contract  as  a  prerequisite  to  the 
issuance  of  a  Certificate  of  Compliance 
(see  72.236;  72.238).  Thus,  it  is  possible 
for  a  certificate  holder  not  to  be  a 
contractor  to  a  licensee.  The  amended 
rule  will  cover  those  certificate  holders. 

Criminal  Penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA).  the 
Conunission  is  issuing  the  final  rule 
under  one  or  more  of  sections  161b. 
leii  or  161o  of  the  AEA.  Willfid 
violations  of  the  rule  will  be  subject  to 
criminal  enforcement. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  relates  to  enforcement  matters 
and.  therefore,  falls  within  the  scope  of 
10  CFR  51.10(d).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  niunbers  3150- 
0017.  3150-0151.  3150-0127, 3150- 
0135.  3150-0009.  3150-0132.  3150- 
0036,  and  3150-0032. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Compatibility  of  Agreement  State 
Regulations 

The  Commission  did  not  make  the 
original  Deliberate  Misconduct  Rule  and 
the  supporting  enforcement  guidance  a 
matter  of  Agreement  State  compatibility. 
However,  in  the  intervening  period,  the 
Commission  has  re-examined  its 
compatibility  policy  and  issued  two 
new  policy  statements  which  estabUsh 
principles  for  determining  the  degree  of 
compatibility  expected  between  NRC 
and  Agreement  State  regulations: 
"Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program."  and 
"Policy  Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs."  (62  FR  46517).  The  NRC 
staff,  in  conjunction  with  the  Joint  NRC- 
Agreement  State  Adequacy  and 
Compatibility  Working  Group,  re- 
evaluated the  compatibility 
categorization  of  10  CFR  30.10. 40.10 
and  70.10  and  recommended  that  these 


1894  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday.  January  13,  1998  /  Rules  and  Regulations 


deliberate  misconduct  requirements  be 
required  for  compatibility  under 
Category  C  of  the  new  Policy  Statement. 
Under  Category  C,  Agreement  States 
would  have  to  adopt  the  essential 
objectives  of  these  requirements  to 
avoid  conflicts,  duplications  or  gaps 
between  the  NRC  and  Agreement  State 
Programs.  The  Commission  has 
approved  staffs  plan  to  provide  an 
opportimity  for  the  Agreement  States 
and  the  public  to  comment  on  this  and 
other  recommendations.  After  receipt 
and  resolution  of  comments,  the  staff 
will  submit  final  recommendations  to 
the  Commission  for  approval. 

Regulatory  Analysis 

The  Nuclear  Regulatory  Commission 
has  statutory  authority  to  issue 
enforcement  actions  against  imlicensed 
persons  whose  deliberate  misconduct 
causes  a  licensee  or  a  certificate  holder 
or  an  applicant  for  a  license  or 
certificate  to  be  in  violation  of  the 
Commission's  requirements.  On  August 
15, 1991  (56  FR  40664),  the  NRC 
promulgated  the  Deliberate  Misconduct 
Rule  which  put  licensed  and  unlicensed 
persons  on  notice  that  they  may  be 
subject  to  enforcement  action  for 
deliberate  misconduct  that  causes  or,  if 
not  detected,  would  cause  a  licensee  to 
be  in  violation  of  any  of  the 
Commission's  requirements  or  for 
deliberately  providing  to  the  NRC,  a 
licensee  or  a  contractor  information  that 
is  incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  However, 
the  Deliberate  Misconduct  Rule  does  not 
specifically  apply  to:  (1)  Applicants  for 
NRC  licenses,  (2)  applicants  for,  and 
holders  of,  certificates  of  compliance 
issued  under  parts  71  and  72,  (3) 
applicants  for,  and  holders  of,  early  site 
permits,  standard  design  certifications, 
or  combined  licenses  for  nuclear  power 
plants  issued  imder  part  52,  (4) 
applicants  for,  and  holders  of, 
certificates  of  registration  issued  imder 
parts  30  and  32,  (5)  applicants  for,  and 
holders  of,  quality  assurance  program 
approvals  issued  under  part  71,  and  (6) 
the  employees,  contractors, 
subcontractors  and  consultants  of  the 
first  five  categories  of  persons. 

On  November  29, 1991,  the  NRC  staff 
issued  an  Order  Revoking  License  to  Dr. 
Randall  C.  Orem  after  the  NRC  staff 
learned  that  information  in  his  license 
application  was  false  and  that  the 
application  had  been  prepared  by  a 
consultant  who  had  provided  the  false 
information.  See  Randall  C.  Orem,  D.O., 
CLI-93-14,  37  NRC  423  (1993).  In  this 
case,  the  NRC  staff  realized  that  under 
the  provisions  of  the  existing  Deliberate 
Misconduct  Rule,  it  was  unable  to  take 
additional  enforcement  action  against 


Dr.  Orem  and  was  precluded  from 
taking  enforcement  action  against  the 
consultant  because  the  consultant  was 
working  for  an  applicant  rather  than  for 
a  licensee.  Subsequently,  the 
Commission  realized  that  other 
categories  of  persons  within  the 
Commission's  jurisdiction  had  not  been 
explicitly  included  within  the 
Deliberate  Misconduct  Rule;  e.g., 
certificate  holders  under  10  CFR  parts 
71  and  72  and  holders  of  early  site 
permits,  certified  design  certifications 
and  combined  licenses  under  10  CFR 
part  52. 

The  Commission  believes  that  there 
may  be  significant  safety  consequences 
from  the  deliberate  submission  of  false 
or  incomplete  information  or  other 
deliberate  wrongdoing  by  an  applicant 
for  a  license  or  other  unlicensed  persons 
proposed  to  be  covered  by  this 
modification  to  the  Deliberate 
Misconduct  Rule.  For  example,  a  spent 
fuel  storage  cask  that  is  certified  by  the 
NRC  on  the  basis  of  falsified  test  data 
could  represent  a  threat  to  public  health 
and  safety.  Similarly,  a  quality 
assurance  program  that  is  submitted  to 
the  NRC  for  approval,  but  is  supported 
by  deliberately  falsified  data  that  mask 
a  significant  defect,  could  also  be  a 
public  health  and  safety  threat.  Because 
the  potential  for  injury  is  serious,  the 
NRC  knows  no  reason  why  the 
Deliberate  Misconduct  Rule  should  not 
apply  to  persons  who  deliberately 
submit  materially  incomplete  or 
inaccurate  information,  whether  that 
submittal  is  by  or  on  behalf  of  an 
applicant,  or  by  or  on  behalf  of  a  holder 
of  a  license,  certificate,  permit  or 
approval. 

The  objective  of  the  rule  is  to 
explicitly  put  those  persons 
encompassed  by  this  modification  of  the 
Deliberate  Misconduct  Rule  on  notice 
that  enforcement  action  may  be  taken 
against  them  for  deliberate  misconduct 
or  deliberate  submission  of  incomplete 
or  inaccurate  information,  in  relation  to 
NRC  licensed  activities.  Under  Section 
234  of  the  Atomic  Energy  Act,  the 
Conunission  may  impose  civil  penalties 
on  any  person  who  violates  any  rule, 
regulation,  or  order  issued  under  any 
one  of  the  enumerated  provisions  of  the 
Act,  or  who  commits  a  violation  for 
which  a  license  may  be  revoked.  The 
enforcement  actions  that  may  be  taken, 
including  orders  limiting  activities  of 
vtrrongdoers  in  the  future  and  civil 
penalties,  will  serve  as  a  deterrent  to 
others  throughout  the  industry. 

The  alternatives  available  to  the 
Commission  are  to  promulgate  a 
modification  of  the  Deliberate 
Misconduct  Rule,  as  is  proposed  herein, 
or  do  nothing.  Given  the  fact  that  a  case 


has  already  occurred  where  the 
Commission  was  precluded  from  taking 
appropriate  enforcement  action  against 
a  consultant  to  an  applicant,  and  the 
potential  harm  to  the  public,  the 
alternative  of  doing  nothing  was 
rejected.  The  benefits  of  taking 
enforcement  action  are  similar  to  those 
of  taking  action  against  licensed  entities 
in  that  a  civil  penalty  and  attendant 
adverse  publicity  encourage  future 
compliance,  the  Notice  of  Violation 
calls  for  a  precise  response  as  to 
corrective  action  taken,  and  an 
enforcement  order,  if  obeyed,  will 
directly  control  the  involvement  of  an 
individual  in  a  licensed  activity.  The 
effect  of  having  these  options  available 
in  the  enforcement  program  should 
reduce  the  probability  of  repetitive 
violations  by  wrongdoers. 

The  NRC  does  not  anticipate  that 
additional  investigations  will  be 
necessary  to  implement  the  rule  because 
it  focuses  on  the  results  of 
investigations.  Based  on  experience,  the 
NRC  expects  fewer  than  10  additional 
cases  per  year  to  result  in  enforcement 
action  being  taken  against  unlicensed 
individuals.  The  cost  of  preparing  and 
publishing  the  additional  actions 
beyond  the  current  workload  is  not 
simificant. 

The  rule  constitutes  the  preferred 
course  of  action  and  the  cost  involved 
in  its  promulgation  and  application  is 
necessary  and  appropriate.  The 
foregoing  disoission  constitutes  the 
regulatory  analysis  for  this  rule. 

Regulatwy  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  final 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  final  rule  would  put:  (1)  Applicants 
for  NRC  licenses;  (2)  applicants  for,  and 
holders  of.  certificates  of  compliance 
issued  imder  10  CFR  parts  71  and  72. 
including  those  for  d^  cask  storage;  (3) 
applicants  for,  and  holders  of,  early  site 
permits,  standard  design  certifications, 
or  combined  licenses  issued  under  10 
CFR  part  52;  (4)  applicants  for,  and 
holders  of,  c^tificates  of  registration 
issued  under  10  CFR  parts  30  and  32; 
(5)  applicants  for,  and  holders,  of, 
quality  assurance  program  approvals 
issued  under  10  CFR  part  71;  and  (6)  the 
employees,  contractors,  subcontractors 
and  consultants  of  the  first  £ve 
categories  of  persons  on  notice  that  they 
are  subject  to  the  Deliberate  Misconduct 
Rule  and,  therefore,  are  subject  to  civil 
enforcement  action  if  they  deliberately 
cause  a  licensee,  certificate  holder,  or  an 
applicant  for  a  license  or  certificate  to 
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be  in  violatipn  of  NRC  requirements. 
The  final  nlle  does  not  impose  any 
additional  bbligations  on  entities  that 
may  fall  wft|iin  the  definition  of  "smaU 
entities"  aaj  bet  fiorth  in  Section  601(6)  of 
the  Regulatkiry  Flexibility  Act;  or  within 
the  definition  of  "small  business"  as 
found  in  Secticm  3  of  the  Small  Buisiness 
Act,  15  U.S.C.  632;  or  within  the  size 
standards  adopted  by  the  NRC  on  April 
11. 1995  (60  FR 18344). 

Small  Basiiini  KegnlahRy  Enfbrcenient 
FaimeaeAfi 

In  accordance  with  the  Small 
Business  Regulatory  Enfwcement 
Faimess  Adt  of  1996,  the  NRC  has 
determined!  ^^  thisactioo  is  not  "a 
maJOT"  rule!  $nd  has  verified  this 
determination  with  the  Office  of 
Informatirai  and  Re^latCHy  AfEsirs. 
Office  of  M^agement  and  Budget. 

Backfit  Aailyab 

II,  t- 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  thi^  final  rule  and,  therefore,  a 
backfit  analMsis  is  not  required  for  this 
final  rule  because  these  ammdments  do 
not  involve  lany  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

Eaforcemeut  Policy 

Concurrej^^ly  with  publication  of  the 
Deliberate  NJQsconduct  Final  Rule,  the 
Commission  lis  publishing  modifications 
to  NUREG-1600,  "General  Statement  of 
Policy  and  I^yocedure  for  NRC 
EnforcemeniiActions,"  to  address 
enforcemmt  action  against  the 
categories  of  unlicensed  persons  listed 
under  this  Final  Rule. 

List  of  Subjects 

10  CFR  Portico 

Byproducj  ^terial.  Criming  ' 
penalties,  G^yemment  contracts, 
Intergovemiliental  relations.  Isotopes, 
Nuclear  mat^^als,  Radiation  protection, 
Reporting  ai^4  recordkeeping 
requirement 

70  CFR  Parti 

Byproduclj  inaterial.  Criminal 
penalties,  Nuclear  materials.  Labeling, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part 

Criminal  p  ^alties.  Government 
contracts,  Hau^rdous  materials 
transportation,  Nuclear  materials. 
Reporting  anjcl  recordkeeping 
requirements,!  Source  material. 
Uranium. 


10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relati(ms.  Nuclear 
power  plants  and  reactors.  Radiation 
protectitm.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requiremnats. 

10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust.  Backfitting. 
Ccnnbined  lionose.  Early  site  permit. 
Emergraicy  planning.  Fees.  Inspecticm, 
Limited  work  authcmzation.  Nuclear 
pow«r  plants  and  reactors.  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements. 
Standard  design.  Standard  design 
certification. 

lOCFRParteo 

Criminal  penalties.  High-level  waste. 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recwdkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measiues.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties,  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10CFRPart72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information. 
Criminal  penalties.  Export,  Import, 
Intergovernmental  relations.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 


10  CFR  Part  150 

Criminal  penalties.  Hazardous 
.  materials  transportation, 
Intergovernmental  relations.  Nuclear 
materials,  Rep4)rting  and  recordkeeping 
requirements.  Security  measiues. 
Source  material.  Special  nuclear 
material. 

<For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended:  and  5  U.S.C  552  and  553;  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  30,  32. 40. 
50.  52.  60.  81,  70,  71.  72. 110,  and  150. 

PART  30-RULE8  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSMQ  OF  BYPRODUCT 
MATERUL 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 


.  :  Sacs.  81,  82, 161, 182, 183, 186. 
68  Stat  935,  948. 953. 954.  955,  as  amended, 
sec.  234, 83  Stat  444,  as  amended  (42  U.S.Q 
2111.  2112,  2201,  2232.  2233,  2236,  2282); 
sees.  201,  as  amended.  202,  206,  88  Stat 
1242.  as  amended,  1244. 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486.  sec.  2902, 
106  Stat.  3123,  (42  U.S.C.  5851).  Section 
30.34(b)  also  issued  under  sec  184,  68 
Stat  954,  a^  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C  2237). 

2.  Section  30.1  is  revised  to  read  as 
follows: 

S30.1.  Scope. 

This  part  prescribes  rules  applicable 
to  all  persons  in  the  United  States 
governing  domestic  licensing  of 
byproduct  material  under  the  Atomic 
Energy  Act  of  1954,  as  amended  (68 
Stat.  919),  and  under  title  n  of  the 
Energy  Reorganization  Act  of  1974  (88 
Stat.  1242),  and  exemptions  from  the 
domestic  licensing  requirements 
permitted  by  Section  81  of  the  Act.  This 
part  also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  licensee, 
applicant,  certificate  of  registration 
holder,  contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's,  applicant's  or  certificate  of 
registration  holder's  activities  subject  to 
this  part,  that  they  may  be  individually 
subfect  to  NRC  enforcement  action  for 
violation  of  §  30.10. 

3.  Section  30.10  is  revised  to  read  as 
follows: 
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§  30.10    Deliberate  misconduct 

(a)  Any  licensee,  certificate  of 
registration  holder,  applicant  for  a 
license  or  certificate  of  registration, 
employee  of  a  licensee,  certificate  of 
registration  holder  or  applicant;  or  any 
contractor  (including  a  supplier  or 
consultant),  subcontractor,  employee  of 
a  contractor  or  subcontractor  of  any 
licensee  or  certificate  of  registration 
holder  or  applicant  for  a  license  or 
certificate  of  registration,  who 
knowingly  provides  to  any  licensee, 
applicant,  certificate  holder,  contractor, 
or  subcontractor,  any  components, 
equipment,  materials,  or  other  goods  or 
services  that  relate  to  a  hcensee's, 
certificate  holder's  or  applicant's 
activities  in  this  part,  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee,  certificate  of 
registration  holder,  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  certificate  of  registration 
holder,  an  applicant,  or  a  licensee's, 
certificate  holder's  or  applicant's, 
contractor  or  subcontractor,  information 
that  the  person  submitting  the 
information  knows  to  be  incomplete  or 
inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 

,  misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee,  certificate 
of  registration  holder  or  applicant  to  be 
in  violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation,  of  any  license  issued  by  the 
Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  certificate  of  registration 
holder,  applicant,  contractor,  or 
subcontractor. 

PART  32— SPECIFIC  DOMESTIC 
UCENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

4.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161. 182, 183,  68  Stat. 
935.  948,  953,  954,  as  amended  (42  U.S.C 


2111.  2201.  2232,  2233);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

5.  Section  32.1(b)  is  revised  to  read  as 
follows: 

§  32.1    Purpose  and  scope. 

*        •        •        •        * 

(b)  The  provisions  and  requirements 
of  this  part  are  in  addition  to,  and  not 
in  substitution  for,  other  requirements 
of  this  chapter.  In  particular,  the 
provisions  of  part  30  of  this  chapter 
apply  to  applications,  licenses  and 
certificates  of  registration  subject  to  this 
part. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

6.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  63,  64.  65.  81, 161, 
182,  183,  186,  68  Stat.  932,  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83. 
84.  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended.  3039,  see.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2).  2092,  2093, 
2094,  2095,  2111,  2113,  2114,  2201,  2232, 
2233,  2236,  2282);  see.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  see.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C. 
2022). 

Section  40.7  also  issued  imder  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486,  sec.  2902, 
106  Stat.  3123,  (42  U.S.C.  5851).  Section 
40.31(g)  also  issued  under  sec.  122.  68 
Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section 
40.71  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

7.  Section  40.2  is  revised  to  read  as 
follows: 

§40.2    Scope. 

Except  as  provided  in  §§40.11  to 
40.14,  inclusive,  the  regulations  in  this 
part  apply  to  all  persons  in  the  United 
States.  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  applicant,  contractor,  or 
subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§40.10. 

8.  Section  40.10  is  revised  to  read  as 
follows: 

§  40.1 0    Deliberate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor. 


employee  of  a  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license,  who  knowingly 
provides  to  any  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  not:    . 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  an  applicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  tlie  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

9.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161, 
182, 183, 186, 189,  68  Stat.  936,  937, 938, 
948,  953,  954,  955,  956,  as  amended,  see. 
234, 83  Stat.  444,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236^  2239.  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat  1242,  as  amended,  1244, 
1246  (42  U.S.C  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486,  sec.  2902, 
106  Stat  3123,  (42  U.S.C.  5851).  Section 
50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936,  955,  as  amended  (42  U.S.C. 
2131,  2235);  sec.  102,  Pub.  L.  91-190.  83 
Stat.  853  (42  U.S.C.  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended 
(42  U.S.C.  2138).  Sections  50.23,  50.35, 
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50.55.  and  &0.56  also  issued  under  sec. 
185,  68  Stpt  955  (42  U.S.C.  2235). 
Sections  56.33a,  50.55a  and  Appendix  Q 
also  issued! under  sec.  102.  Pub.  L.  91- 
190,  83  StM.  853  (42  U.S.C.  4332). 
Sections  5id.34  and  50.54  also  issued 
under  sec.j  204.  88  Stat.  1245  (42  U.S.C. 
5844).  Sections  50.58.  50.91,  and  50.92 
also  issued  under  Pub.  L.  97-415,  98 
Stat.  2073  (42  U.S.C.  2239).  Section 
50.78  alsolijssued  under  sec.  122,  68 
Stat.  939  m  U.S.C.  2152).  Sections 
50.80-50.8i  also  issued  under  sec.  184, 
68  Stat.  95i4,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under 
sec.  187,  6p  Stat.  955  (42  U.S.C  2237). 
10.  Secticin  50.1  is  revised  to  read  as 
follows:     I 

S  50. 1    Baait,  purpose,  and  procedures 
appllcabte. 

The  regt  lations  in  this  part  are 
promulgatod  by  the  Nuclear  Regulatory 
Commissit  i  pursuant  to  the  Atomic 
Energy  Act  bf  1954.  as  amended  (68 
Stat.  919).  k^d  Title  n  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242),  to  provide  for  the  licensing  of 
production!  ^d  utilization  facilities. 
This  part  also  gives  notice  to  all  persons 
who  knowingly  provide  to  any  licensee, 
applicant,  contractor;  or  subcontractor, 
componenM.  equipment,  materials,  or 
other  goods  )or  services,  that  relate  to  a 
licensee's  oi  applicant's  activities 
subject  to  this  part,  that  they  may  be 
individuallk  subject  to  NRC 
enforcemeni  action  for  violation  of 
§50.5.        I 

11.  Sectib  1  50.5  is  revised  to  read  as 
follows: 

§50.5    Oellpirate  misconduct 

(a)  Any  liqensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant:  9^  any  contractor  (including  a 
supplier  or  k^onsultant),  subcontractor, 
employee  dt.a  contractor  or 
subcontractpr  of  any  licensee  or 
applicant  f(ii|  a  license,  who  knowingly 
provides  toidny  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components^  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  n6t: 

(1)  Engage  jin  deliberate  misconduct 
that  causes  ok-  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  anV  term,  condition,  or 
limitation  of  lany  license  issued  by  the 
Conunissioiiij  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  anjapplicant,  or  a  licensee's  or 
applicant's  (pintractor  or  subcontractor, 
information  that  the  person  submitting 
the  informatiiDn  knows  to  be  incomplete 


or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2J  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 

PART  52— EARLY  SITE  PERMITS: 
STANDARD  DESIGN 
CERTIFICATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

12.  The  authority  citation  for  part  52 
is  revised  to  read  as  follows: 

Authority:  Sees.  103,  104, 161, 182, 183. 
186. 189,  68  Stat.  936,  948.  953.  954.  955, 
956,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233. 
2236,  2239.  2282);  sees.  201,  202.  206,  88 
Stat.  1242.  1244.  1246,  as  amended  (42  U.S.C. 
5841.  5842.  5846). 

13.  Section  52.1  is  revised  to  read  as 
follows: 

§5^1    Scope. 

This  part  governs  the  issuance  of  early 
site  permits,  standard  design 
certifications,  and  combined  licenses  for 
nuclear  power  facilities  licensed  under 
Section  103  or  104b  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (68 
Stat.  919),  and  Title  II  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242).  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
holder  of  or  applicant  for  an  early  site 
permit,  standard  design  certification,  or 
combined  license,  or  to  a  contractor, 
subcontractor,  or  consultant  of  any  of 
them,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  the  activities  of  a  holder 
of  or  applicant  for  an  early  site  permit, 
standard  design  certification,  or 
combined  license,  subject  to  this  part, 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
§52.9. 

14.  Section  52.9  is  added  to  read  as 
follows: 


S  52.9    Deliberate  misconduct 

(a)  Any  holder  of,  or  applicant  for.  an 
early  site  permit,  standard  design 
certification,  or  combined  license, 
including  its  employees,  contractors, 
subcontractors,  or  consultants  and  their 
employees,  who  knowingly  provides  to 
any  holder  of.  or  applicant  for,  an  early 
site  permit,  standard  design 
certification,  or  combined  license,  or  to 
a  contractor,  subcontractor  or  consultant 
of  any  of  them,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  the 
activities  of  a  holder  of,  or  applicant  for, 
an  early  site  permit,  standard  design 
certification  or  combined  license  in  this 
part,  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  holder  of,  or  applicant  for, 
an  early  site  permit,  standard  design 
certification,  or  combined  license,  to  be 
in  violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  permit,  certification  or 
license  issued  by  the  Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
holder  of,  or  applicant  for,  an  early  site 
permit,  standard  design  certification,  or 
combined  license,  or  a  contractor, 
subcontractor,  or  consultant  of  any  of 
them,  information  that  the  person 
submitting  the  information  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC. 

(0)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(  1 )  of  this  section ,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  holder  of,  or 
applicant  for,  an  early  site  permit, 
standard  design  certification,  or 
combined  license,  to  be  in  violation  of 
any  rule,  regulation,  or  order;  or  any 
term,  condition,  or  limitation,  of  any 
license  issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
holder  of,  or  applicant  for,  an  early  site 
permit,  certified  design  or  combined 
license,  or  a  contractor  or  subcontractor 
of  any  of  them. 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

15.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  62.  63,  65,  81. 161, 
182, 183,  68  Stat.  929.  930,  932.  933.  935, 
948,  953,  954,  as  amended  (42  U.S.C  2071. 


1898  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


2073,  2092,  2093,  2095,  2111.  2201,  2232, 
2233);  sees.  202,  206,  88  Slat.  1244.  1246  (42 
U.S.C.  5842,  5846);  sees.  10  and  14.  Pub.  L. 
95-601,  92  Stat.  2951  {42  U.S.C.  2021a  and 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114.  121,  Pub.  L.  97- 
425,  96  Stat.  221 3g,  2228,  as  amended  (42 
U.S.C.  10134, 10141)  and  Pub.  L.  102-486, 
sec.  2902,  106  Stat.  3123  (42  U.S.C.  5851). 

16.  Section  60.1  is  revised  to  read  as 
follows: 

§  60. 1    Purpose  and  scope. 

This  part  prescribes  rules  governing 
the  licensing  of  the  U.S.  Department  of 
Energy  to  receive  and  possess  source, 
special  nuclear,  and  byproduct  material 
at  a  geologic  repository  operations  area 
sited,  constructed,  or  operated  in 
accordance  with  the  Nuclear  Waste 
PoUcy  Act  of  1982.  This  part  does  not 
apply  to  any  activity  licensed  under 
another  part  of  this  chapter.  This  part 
also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  licensee, 
applicant,  contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  or  applicant's  activities 
subject  to  this  part,  that  they  may  be 
individually  subject  to  NRC 
enforcement  action  for  violation  of 
§60.11. 

17.  Section  60.11  is  revised  to  read  as 
follows: 

§  60.1 1    Deliberate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor, 
employee  of  a  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license  who  knowingly 
provides  to  any  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  an  applicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 


(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 

PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

18.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  62,  63,  65,  81, 161, 
182,  183,  68  Stat.  930,  932,  933,  935,  948, 
953,  954,  as  amended  (42  U.S.C.  2073,  2077, 
2092,  2093,  2095,  2111,  2201.  2232,  2233); 
sees.  202,  206,  88  Stat.  1244,  1246  (42  U.S.C. 
5842.  5846);  sees.  10  and  14,  Pub.  L.  95-601, 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub.  L.  102-486,  sec.  2902. 106  Stat.  3123, 
(42  U.S.C.  5851). 

19.  Section  61.1(c)  is  revised  to  read 
as  follows: 

§61.1    Purpose  and  scope. 

***** 

(c)  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  applicant,  contractor,  or 
subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§  61.9b. 

20.  Section  61.9b  is  revised  to  read  as 
follows: 

§  61 .9b    OelitMrate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor, 
employee  of  a  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license,  who  knowingly 
provides  to  any  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 


(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  an  applicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

21.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182. 183,  68 
Stat.  929.  930,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  see.  1701, 
106  Stat.  2951,  2952.  2953  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233,  2282,  2297f);  sees. 
201,  as  amended,  202,  204,  206,  88  Stat. 
1242,  as  amended,  1244, 1245, 1246  (42 
U.S.C.  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also 
issued  under  sees.  135,  141,  Pub.  L.  97- 
425,  96  Stat.  2232,  2241  (42  U.S.C. 
10155, 10161).  Section  70.7  also  issued 
under  Pub.  L.  95-601,  sec.  10,  92  Stat. 
2951  (42  U.S.C.  5851).  Section  70.21(g) 
also  issued  under  sec.  122,  68  Stat.  939 
(42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377, 
88  Stat.  475  (42  U.S.C.  2077).  Sections 
70.36  and  70.44  also  issued  under  sec. 
184,  68  Stat.  954.  as  amended  (42  U.S.C. 
2234).  Section  70.61  also  issued  imder 
sees.  186, 187,  68  Stat.  955  (42  U.S.C. 
2236,  2237).  Section  70.62  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended 
(42  U.S.C.  2138). 

22.  Section  70.2  is  revised  to  read  as 
follows: 

§70.2    Scope. 

Except  as  provided  in  §§  70.11  to 
70.13,  inclusive,  the  regulations  in  this 
part  apply  to  all  persons  in  the  United 
States.  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  applicant,  contractor,  or 
subcontractor,  components,  equipment. 
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materials,  oriother  goods  or  services, 
that  relate  tola  licensee's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC  • 
enforcemen  action  for  violation  of 
§  70.10. 

23.  Sectior  70.10  is  revised  to  read  as 
follows: 

§70.10    Deliberate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor, 
employee  o|  ^  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license,  who  knowingly 
provides  to  tt^y  licensee,  applicant, 
contractor,  ot  subcontractor,  any 
componentsj,  ^equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  naft 

(1)  Engag^  In  deliberate  misconduct 
that  causes  di  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  [term,  condition,  or 
limitation  oi  ony  license  issued  by  the 
Commission;  lor 

(2)  Delibeti^tely  submit  to  the  NRC,  a 
licensee,  an  ^plicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  informatipn  knows  to  be  incomplete 
or  inaccurat(!  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2j  of  this  section  may  be 
subject  tQ  enforcement  action  in 
accordance  \\<ith  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(1)  of  this  ^ction,  deliberate 
misconduct  d^  a  person  means  an 
intentional  a  (it  or  omission  that  the 
person  knowi: 

(1)  Would  jCause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  orlorder:  or  any  term, 
condition,  oij  limitation,  of  any  license 
issued  by  the  Comimission;  or 

(2)  Constiti^tes  a  violation  of  a 
requirement]  procedure,  instruction, 
contract,  puij^hase  order,  or  policy  of  a 
licensee,  apdlkcant,  contractor,  or 
subcontractcn 

PART  71— pHcKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

24.  The  auiliority  citation  for  part  71 
continues  to  r  sad  as  follows: 

Authority:  Sees.  53,  57,  62,  63,  81. 161. 
182. 183.  68  St^.  930.  932.  933.  935,  948, 
953.  954.  as  aitfended,  sec.  1701. 106  Stat. 
2951,  2952,  29S3  (42  U.S.C.  2073.  2077.  2092. 
2093.  2111.  220(1.  2232.  2233.  2297f);  sees. 
201.  as  amended,  202,  206,  88  Stat.  1242,  as 


amended,  1244. 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  71.97  also  issued  under  sec. 
301,  Pub.  L.  96-295,  94  Stat.  789-790. 

25.  In  §  71.0,  paragraph  (f)  is  added  to 
read  as  follows: 

§71.0    Purpose  and  scope. 

*        •        *        *        • 

(f)  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  certificate  holder,  quality 
assurance  program  approval  holder, 
applicant  for  a  license,  certificate,  or 
quality  assurance  program  approval  or 
to  a  contractor,  or  subcontractor  of  any 
of  them,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's,  certificate 
holder's,  quality  assiu^nce  program 
approval  holder's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§71.11. 

26.  Section  71.11  is  added  to  read  as 
follows: 


§71.11    Deliberate  misconduct 

(a)  This  section  applies  to  any — 

(1)  Licensee: 

(2)  Certificate  holder; 

(3)  Quality  assurance  program 
approval  holder; 

l4)  Applicant  for  a  license,  certificate, 
or  quality  assurance  program  approval; 

(5)  Contractor  (including  a  supplier  or 
consultant)  or  subcontractor,  to  any 
person  identified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section;  or 

(6)  Employee  of  any  person  identified 
in  paragraphs  (a)(1)  through  (a)(5)  of  this 
section. 

(b)  A  person  identified  in  paragraph 
(a)  of  this  section  who  knowingly 
provides  to  any  entity,  listed  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section  any  components,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's,  certificate  holder's,  quality 
assurance  program  approval  holder's  or 
applicant's  activities  subject  to  this  part 
may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee,  certificate  holder, 
quality  assurance  program  approval 
holder,  or  any  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license,  certificate  or 
approval  issued  by  the  Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  a  certificate  holder,  quality 
assurance  program  approval  holder,  an 
applicant  for  a  license,  certificate  or 
quality  assurance  program  approval,  or 
a  licensee's,  applicant's,  certificate 


holder's  or  quality  assurance  program 
approval  holder's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(c)  A  person  who  violates  paragraph 
(b)(1)  or  (b)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(d)  For  the  purposes  of  paragraph 
(b)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee,  certificate 
holder,  quality  assurance  program 
approval  holder  or  applicant  for  a 
license,  certificate,  or  quality  assurance 
program  approval  to  be  in  violation  of 
any  rule,  regulation,  or  order;  or  any 
term,  condition,  or  limitation,  of  any 
license  or  certificate  issued  by  the 
Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  certificate  holder,  quality 
assurance  program  approval  holder, 
applicant,  or  the  contractor  or 
subcontractor  of  any  of  them. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

27.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62,  63.  65.  69.    , 
81,  161,  182,  183,  184, 186,  187, 189.  68  Stat. 
929,  930.  932.  933.  934.  935,  948,  953,  954, 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234.  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688.  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended.  202,  206, 
88  Stat.  1242.  as  amended,  1244, 1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601.  see. 
10.  92  Stat.  295  as  amended  by  Pub.L.  102- 
486,  sec.  7902.  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  (42* 
U.S.C.  4332);  sees.  131, 132. 133. 135. 137. 
141.  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232,  2241,  sec.  148,  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10151.  10152, 
10153,  10155, 10157,  10161.  10168). 

Section  72.44(g)  also  issued  imder 
sees.  142(b)  and  148(c),  (d).  Pub.  L.  100- 
203. 101  Stat.  1330-232, 1330-236  (42 
U.S.C.  10162(b).  10168(c).  (d)).  Section 
72.46  also  issued  under  sec.  189,  68 
Stat.  935  (42  U.S.C.  2239);  sec.  134,  Pub. 
L.  97-^25,  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued 
under  sec.  145(g).  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10165(g)). 
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Subpart  J  also  issued  under  sees.  2(3^, 
2(15),  2(19),  117(a),  141(h).  Pub.  L.  97- 
425,  96  Stat.  2202,  2203.  2204.  2222. 
2224  (42  U.S.C.  10101. 10137(a), 
10161(h)).  Subparts  K  and  L  are  also 
issued  under  sec.  133.  96  Stat.  2230  (42 
U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

28.  In  §  72.2,  paragraph  (f)  is  revised 
to  read  as  follows: 

$72.2    Scope. 

***** 

(f)  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  certificate  holder,  applicant  for 
a  license  or  certificate,  contractor,  or 
subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's,  certificate 
holder's,  or  applicant's  activities  subject 
to  this  part,  that  they  may  be 
individually  subject  to  NRC 
enforcement  action  for  violation  of 
§72.12. 

29.  Section  72.12  is  revised  to  read  as 
follows: 

§72.12    Deliberate  misconduct 

(a)  Any  licensee,  certificate  holder, 
applicant  for  a  license  or  certificate, 
employee  of  a  licensee,  certificate 
holder,  or  applicant  for  a  license  or 
certificate;  or  any  contractor  (including 
a  supplier  or  consultant)  or 
subcontractor,  employee  of  a  contractor 
or  subcontractor  of  any  licensee, 
certificate  holder,  or  applicant  for  a 
license  or  certificate  who  knowingly 
provides  to  any  licensee,  certificate 
holder,  applicant  for  a  license  or 
certificate,  contractor,  or  subcontractor, 
any  components,  materials,  or  other 
goods  or  services  that  relate  to  a 
licensee's,  certificate  holder's,  or 
applicant's  activities  subject  to  this  part, 
may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee,  certificate  holder  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation  of  any  license  or 
certificate  issued  by  the  Commission;  or 

(2)  Deliberately  submit  to  the  NRC.  a 
licensee,  a  certificate  holder,  an 
applicant  for  a  license  or  certificate,  or 
a  licensee's,  applicant's,  or  certificate 
holder's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 


(c)  For  the  piuposes  of  paragraph 
(a)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee,  certificate 
holder  or  applicant  for  a  license  or 
certificate  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
or  certificate  issued  by  the  Commission; 
or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  certificate  holder,  applicant, 
contractor,  or  subcontractor. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

30.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  54,  57,  63,  64.  65, 
81,  82,  103, 104. 109,  111,  126, 127, 128, 129. 
161. 181, 182, 183, 187, 189,  68  Stat.  929. 
930,  931,  932,  933.  936,  937,  948,  953,  954, 
955,  956,  as  amended  (42  U.S.C.  2071.  2073, 
2074,  2077,  2092-2095,  2111.  2112,  2133. 
2134,  2139.  2139a,  2141,  2154-2158,  2201. 
2231-2233,  2237,  2239);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841;  sec.  5. 
Pub.  L.  101-575. 104  Stat.  2835  (42  U.S.C. 
2243). 

Sections  110.1(b)(2)  and  110.1(b)(3) 
also  issued  under  Pub.  L.  96-92,  93  Stat. 
710  (22  U.S.C.  2403).  Section  110.11 
also  issued  under  sec.  122,  68  Stat.  939 
(42  U.S.C.  2152)  and  sees.  54c  and  57d., 
88  Stat.  473,  475  (42  U.S.C.  2074). 
Section  110.27  also  issued  under  sec. 
309(a),  Pub.  L.  99-440.  Section 
110.50(b)(3)  also  issued  under  sec.  123, 
92  Stat.  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184,  68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Section  110.52  also  issued  under  sec. 
186,  68  Stat.  955  (42  U.S.C.  2236). 
Sections  110.80-110.113  also  issued 
under  5  U.S.C.  552,  554.  Sections 
110.130-110.135  also  issued  under  5 
U.S.C.  553.  Sections  110.2  and  110.42 
(a)(9)  also  issued  under  sec.  903,  Pub.  L. 
102-496  (42  U.S.C.  2151  et  seq.). 

31.  In  §  110,1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1 1 0.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part 
prescribe  licensing,  enforcement,  and 
rulemaking  procedures  and  criteria, 
under  the  Atomic  Energy  Act,  for  the 
export  of  nuclear  equipment  and 
material,  as  set  out  in  §§  110.8  and 
110.9.  and  the  import  of  nuclear 
equipment  and  material,  as  set  out  in 
§  110.9a.  This  part  also  gives  notice  to 
all  persons  who  knowingly  provide  to 
any  licensee,  applicant,  contractor,  or 


subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§  110.7b. 

32.  Section  110.7b  is  revised  to  read 
as  follows: 

§  110.7b    Deliberate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor, 
employee  of  a  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license,  who  knowingly 
provides  to  any  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  not: 

(1)  Engage  in  deliberate  inisconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  an  applicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  the  purposes  of  paragraph 
(a)(lj  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 

PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

33.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 


Authority 


2201.  2021); 
amended  {4', '. 
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Sec.  161.  68  Stat.  948.  as 


amended,  se:.  274.  73  Stat.  688  (42  U.S.C. 


!ec.  201.  88  Stat.  1242,  as 
U.S.C.  5841). 


Sections  iso.a,  150.15.  150.15a. 
150.31.  150i32  also  issued  under  sees. 
lle(2),  81,  as  Stat.  923.  935,  as 
amended,  sics.  83,  84,  92  Stat.  3033, 
3039  (42  U  S.C.  2014e(2),  2111,  2113, 
2114).  Sectipn  150.14  also  issued  under 
sec.  53,  68  Stat.  930,  as  amended  (42 
U.S.C.  207;  II.  Section  150.15  also  issued 
under  secsj  135, 141,  Pub.  L.  97-425,  96 
Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Sedtion  150.17a  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Section  150.30  also  issued  under 
sec.  234,  83  Stat.  444  (42  U.S.C.  2282). 

34.  Sectipn  150.2  is  revised  to  read  as 
follows: 

§150.2    ScoJM. 

The  regulations  in  this  part  apply  to 
all  States  that  have  entered  into 
agreements  with  the  Commission  or  the 
Atomic  Energy  Commission  pursuant  to 
subsection  [2  74b  of  the  Act.  This  part 
also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  licensee, 
applicant  f0r  a  license  or  certificate  or 
quality  assurance  program  approval, 
holder  of  a|(iertificate  or  quality 
assurance  program  approval,  contractor, 
or  subcontractor,  any  components, 
equipment!  Materials,  or  other  goods  or 
services  that  relate  to  a  licensee's, 
certificate  holder's,  quality  assurance 
program  approval  holder's  or 
applicant's;  Activities  subject  to  this  part, 
that  they  irWy  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
§§30.10.  40,10.  70.10  and  71.11. 

Dated  at  Itt 
of  January.  IE 

For  the  Nu(|lear  Regulatory  Commission. 
John  C.  Hoyl 

Secretary  of  the  Commission. 
(FR  Doc.  984755  Filed  1-12-98;  8:45  ami 
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:kville,  Maryland,  this  6th  day 
>8. 


-h- 


DEPARTM^T  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPa^39 

[Docket  No.  istr-ANE^I-AD;  Amendment 
39-10231 ;  Ad  97-25-07] 

RIN  2120-nA|e4 

Airworthiness  Directives;  GE  Aircraft 
Engines  CT7  Series  TurtMprop 
Engines 


agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Finjail  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an«existing  airworthiness  directive  (AD), 
applicable  to  GE  Aircraft  Engines  (GE) 
CT7  series  turboprop  engines,  that 
currently  requires  eddy  current 
inspection  (EQ)  of  disk  holes  of  stage  1 
and  2  gas  generator  turbine  (GGT)  disks 
for  cracks,  and.  if  necessary, 
replacement  with  serviceable  parts.  This 
amendment  increases  the  initial  cyclic 
compliance  threshold  while  decreasing 
the  calendar  time  for  performing  the 
EQ.  This  amendment  is  prompted  by 
corrections  to  the  applicable  alert 
service  bulletin  (ASB)  serial  number  (S/ 
N)  tables.  The  ASB  contained  S/Ns 
which  appeared  in  more  than  one  table 
creating  confusion  over  which  cyclic 
limit  applied  to  each  S/N.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  stage  1  or  2  GGT  disk  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

dates:  Effective  January  28. 1998. 

The  incorporation  by  reference  of  GE 
(CT7-TP  Series)  Service  Bulletin  72- 
390,  Revision  1,  dated  December  11, 

1996,  was  previously  approved  by  the 
Director  of  the  Federal  Register  as  of 
April  15,  1997  (62  FR  15094,  March  31, 
1997). 

The  incorporation  by  reference  of  GE 
(CT7-TP  Series)  Alert  Service  Bulletin 
A72-393,  Revision  1,  dated  February  13. 

1997,  is  approved  by  the  Director  of  the 
Federal  Register  as  of  January  28, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-41-AD,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop@faa.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

TTie  service  information  referenced  in 
this  AD  may  be  obtained  from  GE 
Aircraft  Engines.  1000  Western  Ave., 
Lynn,  MA  01910:  telephone  (781)  594- 
3140.  fax  (781)  594-4805.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Biu-lington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 


and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (781) 238-7146. 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
February  24.  1997,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  97-05-12, 
Amendment  39-9956  (62  FR  15094, 
March  31, 1997),  applicable  to  General 
Electric  Aircraft  Engines  (GE)  CT7  series 
turboprop  engines,  to  require  a  one-time 
eddy  currpnt  inspection  (ECI)  for  cracks 
of  disk  holes  of  stage  1  and  2  gas 
generator  turbine  (GGT)  disks,  and,  if 
necessary,  replacement  with  serviceable 
parts.  That  action  was  prompted  by  a 
report  of  a  GE  CT7  series  turboprop 
engine,  installed  on  a  SAAB-SCANLA 
SF340  aircraft,  that  experienced  an 
uncontained  stage  2  GGT  failure  during 
takeoff.  The  investigation  revealed  that 
the  failure  was  caused  by  a  crack  in  a 
disk  cooling  hole.  The  most  likely  cause 
of  the  cracking  was  machining  damage 
to  the  disk  cooling  hole  during 
manufacturing.  That  condition,  if  not 
corrected,  could  result  in  a  stage  1  or  2 
GGT  disk  failure,  which  could  result  in 
an  imcontained  engine  failure  and 
damage  to  the  aircraft. 

This  amendment  is  prompted  by  a 
revision  to  the  applicable  alert  service 
bulletin  (ASB)  that  provides  corrections 
to  the  serial  number  (S/N)  tables.  The 
ASB  contained  S/Ns  which  appeared  in 
more  than  one  table  creating  confusion 
over  which  cyclic  limit  applied  to  each 
S/N.  This  amendment  supersedes  the 
existing  AD  and  increases  the  initial 
cyclic  compliance  threshold  while 
decreasing  the  calendar  time  for 
performing  the  ECI.  The  compliance 
times  have  been  adjusted  to  ensure  that 
no  part  exceeds  the  cyclic  limits  nor  the 
compliance  end  date  as  calculated  by 
GE's  risk  analysis. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  (CT7-TP 
Series)  ASB  A  72-393.  Revision  1,  dated 
February  13, 1997,  that  lists  by  S/N 
affected  stage  1  and  2  GGT  disks,  and 
GE  (CT7-TP  Series)  Service  Bulletin  72- 
390,  Revision  1,  dated  December  11, 
1996,  that  describes  procediures  for  EQ 
of  disk  holes  for  cracks. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  97- 
05-12  to  increase  the  initial  cyclic 
compliance  threshold  while  decreasing 
the  calendar  time  for  performing  the 
EQ.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  documents  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
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regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efi'ective  in  less  than  30  days. 

CoBinents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiacting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  nuimber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
omsidered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatcuy.  econcmiic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repwrt  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 


action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption , 


List  of  Suiqects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrate,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkariiy:  49  U.S.C.  106(g).  40113,  44701. 

93v>i3    |AfiMnQeQ] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9956,  (62  FR 
15094,  March  31, 1997),  and  by  adding 
a  new  airwcuthiness  directive. 
Amendment  39-10231,  to  read  as 
follows: 

97-25-«7  GE  AiitxaA  Enginea: 

Amendment  39-10231.  Docket  97-ANB- 
41-AD.  Supersedes  AD  97-05-12, 
Amendment  39-9956. 

Applicability:  GE  Aircrait  Engines  (GE) 
Models  CT7-5A2.  -7A,  -9B,  -9C  turboprop 
engines,  installed  on  but  not  limited  to 
Constniccicmes  Aeronauticas,  SA  (CASA) 
CN-235  series  and  SAAB-SCANIA  SF340 
series  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiiected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (1) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 


To  prevent  a  stage  1  or  2  gas  generator 
turbine  (GGT)  disk  feilure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  all  stage  1  GGT  disks.  Part  Number 
(F/N)  6064T06P01,  identified  in  Table  1  of 
GE  (CT7-TP  Series)  Alert  Service  Bulletin 
(ASB)  A72-393,  Revision  1,  dated  February 
13, 1997,  that  have  accumulated  8,500  or 
more  cycles  since  new  (CSN)  on  the  eSoctive 
date  of  this  AD,  perform  a  one  time  eddy 
current  inspection  (ECI)  for  cracks  in 
accordance  with  the  Aocompiishment 
Instructions  of  CE  (CT7-TP  Series)  Service 
Bulletin  (SB)  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  m  not  to  exceed  3  months  after  the 
effisctive  date  of  this  AD,  whichever  occurs 
first. 

(b)  For  aU  stage  1  GGT  disks.  P/N 
6064T06P01,  identified  in  Table  1  of  GE 
(Cr7-TP  Series)  ASB  A72-393,  Revision  1. 
dated  February  13, 1997,  that  have 
accumulated  less  than  8.500  CSN  on  the 
effisctive  date  of  this  AD.  perfiann  a  one  time 
EQ  for  cracks  in  accofdance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1.  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  but  not  to  exceed  9,000  CSN. 

(c)  For  all  stage  1  GGT  disks.  P/N 
6064T06P01.  identified  in  Table  2  of  GE 
(CT7-TP  Series)  ASB  A72-393,  Revision  1. 
dated  February  13, 1997,  that  have 
accumulated  11.500  or  more  CSN  on  the 
efCective  date  of  this  AD,  perform  a  one  time 
EQ  ka  cracks  in  accudance  vrith  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1.  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(d)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  m  Table  2  of  GE 
(CT7-TP  Series)  ASB  A72-393.  Revision  1. 
dated  February  13, 1997,  that  have 
accumulated  less  than  11,500  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1.  dated 
Deceniber  11. 1996,  at  the  next  GGT  module 
removal,  but  not  to  exceed  12,000  CSN. 

(e)  For  all  stage  2  GGT  disks,  P/N 
6064T12P01,  identified  in  Table  3  of  GE 
(CT7-TP  Series)  ASB  A72-393.  Revision  1, 
dated  February  13, 1997,  that  have 
accumulated  8,500  or  more  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390.  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  3  months  after  the 
effective  date  of  this  AD,  whichever  occius 
first 

(f)  For  all  stage  2  GGT  disks.  P/N 
6064T1 2P01 ,  identified  in  Table  3  of  GE 
(CT7-TP  Series)  ASB  A72-393,  Revision  1, 
dated  February  13, 1997,  that  have 
accumulated  less  than  8,500  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
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Series)  SB  72-1-^90,  Revision  1,  dated 
December  11,  i  1996,  at  the  next  GGT  module 
removal,  but  a(>t  to  exceed  9,000  CSN. 

(g)  For  all  stage  2  GGT  disks,  P/N 
6064T12P6i,  identified  in  Table  4  of  GE 
(CT7-TP  Seri0$)  ASB  A72-393,  Revision  1, 
dated  February  13, 1997,  that  have 
accumulated  11,500  or  more  CSN  on  die 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-*390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  3  months  after  the 
effective  date  of  this  AD,  whichever  occuxs 
first 

(h)  For  all  sUge  2  GGT  disks,  P/N 
6064T12P01,  UenUfied  in  Table  4  of  GE 
(CT7-TP  Seri^)  ASB  A72-393,  Revision  1, 
dated  February  13, 1997,  that  have 
accimiulated  less  than  11,500  CSN  on  the 
effiective  date  off  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishmient  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  but  it4t  to  exceed  12,000  CSN. 


ASB  A72-393I 
Total  page^ 

SB  72-390 
Total  pag^: 


(i)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  and  all  stage  2  GGT  disks,  P/N 
6064T12P01,  not  identified  in  Tables  1 
through  4  of  GE  (CT7-TP  Series)  ASB  A72- 
393,  Revision  1,  dated  February  13, 1997, 
that  have  accumulated  8,500  or  more  CSN  on 
the  effective  date  of  this  AD,  perform  a  one 
time  ECI  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(j)  For  all  stage  1  GGT  disks.  P/N 
6064T06P01,  and  all  stage  2  GGT  disks,  P/N 
6064T12P01,  not  identified  in  Tables  1 
through  4  of  GE  (CT7-TP  Series)  ASB  A72- 
393,  Revision  1,  dated  February  13, 1997, 
that  have  accumulated  less  than  8,500  CSN 
on  the  effective  date  of  this  AD,  perform  a 
one  time  EQ  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  of  GE 
(CT7-TP  Series)  SB  72-390.  Revision  1, 
dated  December  11, 1996,  at  the  next  GGT 
module  removal,  but  not  to  exceed  9,000 
CSN. 


(k)  Prior  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(1)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  GE 
(CT7-TP  Series)  service  documents: 


Document  No. 


16. 
...... 


Pages 


1-16 
1-6 


Revi- 
sion 


Date 


Feb.  13,  1997. 
Dec.  11, 1996. 


(o)  The  incc  r  poration  by  reference  of  GE 
(CT7-TP  Series)  SB  72-390,  dated  December 
11, 1996,  was  previously  approved  by  the 
Director  of  th(|  t^ederal  Register  in  accordance 
with  5  U.S.C.  ilB2[a)  and  1  CFR  part  51  as  of 
April  15, 1997  (62  FR  15094,  March  31. 
1997).  I 

(p)  The  incdipbration  by  reference  of  GE 
(CT7-TP  Series  )  ASB  A72-393,  Revision  1, 
dated  Februar^il3, 1997,  is  approved  by  the 
Director  of  thel  t^ederal  Register  in  accordance 
with  5  U.S.C.  5k2(a)  and  1  CFR  part  51  as  of 
January  28, 1998. 

(q)  Copies  o^lthe  service  dociunents  may  be 
obtained  bam  (^E  Aircraft  Engines,  1000 
Western  Ave.,  tynn,  MA  01910:  telephone 
(781)  594-314p|,  fax  (781)  594-4805.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Caijiiol  Street,  NW.,  suite  700, 
Washington,  Ut. 

(r)  This  amendment  becomes  effective  on 
January  28,  IQHB. 

Issued  in  Biinington,  Massachusetts,  on 
December  23,  |1B97. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certifipption  Service. 
(FR  Doc.  98^7i  Filed  1-12-98;  8:45  am] 
BltXmQ  CODE  4ei»-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-45-AD;  Amendment 
3»-10283;  AD  96-02-01] 

RIN  2120-AA64 

Ainworthiness  Directives;  Boeing 
Model  737-100.  -200,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUKMNARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400.  and  -500  series 
airplanes,  that  requires  removing  the 
yaw  damper  coupler;  replacing  its 
internal  rate  gyroscope  with  a  new  or 
overhauled  imit;  and  performing  a  test 
to  verify  the  integrity  of  the  yaw  damper 
coupler,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  an  FAA 
determination  that  requiring 
replacement  of  the  internal  rate 
gyroscope  will  significantly  increase  the 
reliability  of  the  yaw  damper  coupler 
system.  The  actions  specified  by  this  AD 
are  intended  to  prevent  sudden 
uncommanded  yawing  of  the  airplane 


due  to  potential  failures  within  the  yaw 
damper  system,  and  consequent  injury 
to  passengers  and  crewmembers. 
EFFECTIVE  DATE:  February  17, 1998. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMIATION  CONTACT:  T. 
Tin  Truong,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2552;  fax  (425)  227-1181. 
StJPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-100,  -200, -300, -400, and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  June  25, 1997  (62 
FR  34185).  That  action  proposed  to 
require  removing  the  yaw  damper 
coupler;  replacing  its  internal  rate 
gyroscope  with  a  new  or  overhauled 
unit;  and  performing  a  test  to  verify  the 
integrity  of  the  yaw  damper  coupler,, 
and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  tht  Proposal 

Three  commenters  support  the 
proposal; 

Findings  of  Critical  Design  Review 
Team 

One  commenter  requests  die  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentoaces  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  nmnber  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  ilie  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  "enhance  [the 
Model  737's]  already  acceptable  level  of 
safety." 

Connection  Between  the  Proposed  Rule 
and  AD  97-14-03  — 

Several  commenters  request  that  the 
FAA  clarify  how  the  requirements  of  AD 
97-J4-03,  amendment  39-10060  (62  FR 
34623.  June  27, 1997).  which  requires 
replacement  of  the  yaw  damper  coupler 
with  a  new  unit  (that  has  yet  to  be 


certified),  and  the  proposal  affect  each 
other.  The  conunenters  state  that  the 
planned  design  reqiiired  by  AD  97-14- 
03  will  eliminate  the  subject  of  the 
proposed  rule  (use  of  an  electro- 
mechanical internal  rate  gyro).  One 
commenter  suggests  that 
accomplishment  of  the  requirements  of 
AD  97-14-03  be  considered  as  an 
alternative  method  of  compliance  for 
the  actions  specified  in  the  proposal. 
Another  commenter  requests  that 
accomplishment  of  the  requirements  of 
AD  97-14-03  be  considered  terminating 
action  for  the  requirements  of  the 
proposal.  Further,  one  commenter 
requests  that  a  note  be  added  to  the 
proposed  AD  indicating  whether  the 
actions  required  by  AD  97-14-03 
terminate  the  test  and  replacement 
required  by  this  proposed  rule,  or 
whether  those  test  and  replacement 
requirements  must  be  continued. 

The  FAA  clarifies  that  the 
requirements  of  this  AD  and  AD  97-14- 
03  are  related.  This  final  rule  requires, 
in  part,  removal  of  the  yaw  dampwr 
coupler,  and  replacement  of  its  internal 
rate  gyroscope  with  a  new  or  overhaided 
unit.  AD  97-14-03  requires  replacement 
of  the  yaw  damper  coupler  with  a  new 
imit.  However,  since  that  new  imit  has 
not  yet  been  certified,  the  FAA  cannot 
consider  the  requirements  of  AD  97-14- 
03  to  be  terminating  action  for  the 
requirements  of  this  AD,  and  the  actions 
required  by  paragraph  (a)  of  this  AD 
must  be  accomplished  on  a  repetitive 
basis.  Once  a  new  yaw  damper  coupler 
is  designed,  developed,  and  certified, 
the  FAA  may  consider  installation  of 
that  new  unit  to  be  terminating  action 
for  the  requirements  of  this  AD. 

Testing  of  the  Yaw  Damper  Coupler 

One  commenter  requests  clarification 
concerning  the  requirement  for  testing 
of  the  yaw  damper  coupler  specified  in 
the  proposal.  Specifically,  the 
commenter  asks  whether  the  yaw 
damper  coupler  must  be  tested  in  a  shop 
or  on  the  airplane.  The  commenter  also 
requests  clarification  concerning  which 
documents  should  be  referenced  for  test 
procedures  (i.e.,  the  Airplane 
Maintenance  Manual  or  the  Component 
Maintenance  Manual).  The  commenter 
also  suggests  that  the  test  procedures  be 
provided  in  a  logical  sequence  based  on 
whether  the  test  is  accomplished  on  the 
airplane  or  in  a  shop.  (The  commenter 
submitted  sample  procedures  for  tests 
accomplished  on  the  airplane  or  in  a 
shop.) 

The  FAA  concurs  that  clarification  is 
necessary.  Since  the  manufacturer 
currently  has  no  service  information 
that  describes  maintenance  procedures 
for  the  yaw  damper  coupler,  this  AD 


requires  that  maintenance  actions  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 
Therefore,  the  individual  operator  is 
responsible  to  establish  logical, 
sequential  maintenance  procedures  (for 
accomplishment  of  actions  either  in  a 
shop  or  on  the  airplane),  and  to  submit 
those  procedures  to  the  FAA  for 
approval. 

Last  Maintenance  ActiTity 

One  commenter  requests  clarification 
of  the  phrase  "since  last  maintenance 
activity."  The  commenter  states  that 
because  this  phrase  is  unclear,  the  FAA 
should  publish  another  proposal. 

The  r  AA  clarifies  that  the  phrase 
"since  last  maintenance  activity" 
applies  to  maintenance  activity  in 
which  it  was  positively  established  that 
the  yaw  damper  coupler  was 
functioning  properly  and  did  not 
require  repair.  However,  the  FAA 
considers  that  the  phrase  is 
understandable  and  is  commonly  used 
throiighout  the  aviation  indiistry. 
Therefore,  the  FAA  does  not  conciu  that 
this  phrase  is  unclear,  or  that 
publication  of  another  proposal  is 
warranted. 

Significant  Increase  in  Reliability  of 
Yaw  Damper  Coupler  Sjrstem 

One  commenter,  the  manufactiuer, 
requests  that  the  word  "significantly"  be 
omitted  fit>m  the  following  phrase, 
which  appeared  in  the  Discussion 
section  of  the  proposal:  "The  FAA  made 
this  determination  *  •  •  replacement  of 
the  internal  rate  gyroscope  •  *  *  will 
significantly  increase  the  reliability  of 
the  yaw  damper  coupler  system."  The 
commenter  states  that  the  data  it 
provided  the  FAA  indicate  that  there 
woidd  be  a  maximiun  increase  in 
reliability  of  30  to  40  percent,  which  the 
commenter  considers  to  be  a  moderate 
(rather  than  significant)  increase  in 
reliability. 

The  FAA  does  not  concur.  There  are 
no  specific  quantitative  or  standard 
definitions  of  the  terms  "significant" 
and  "moderate."  In  this  case,  the  FAA 
considers  it  appropriate  to  define  an 
increase  in  reliability  of  30  to  40  percent 
as  "significant."  Additionally,  since  the 
Discussion  section  of  a  proposal  does 
not  reappear  in  a  final  rule,  the  FAA 
finds  that  no  change  to  this  final  nUe  is 
necessary. 

Rudder  Limiting  Device 

One  commenter,  the  manufactiuer, 
requests  that  reference  to  the  "rudder 
limiting  device"  be  removed  bom  the 
Discussion  section  of  the  proposal.  The 
commenter  states  that  the  discussion  of 
the  rudder  limiting  device  is  confusing 
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because  it  isi  i  lot  relatedf  to  the  yaw 
damper  failiii^  modes.  In  addition,  the 
commenter  points  out  that  certain 
information  discussing  the  rudder 
limiting  devi^  is  outdated. 

The  FAA  acknowledges  that  there 
may  have  bean  some  conhision  about 
including  a  discussion  of  the  rudder 
limiting  device;  however,  the  FAA 
considers  th^  the  confusion  would  not 
be  so  great  as!  to  warrant  not  including 
that  informa|t(on.  Furthermore,  the 
Discussion  section  of  the  proposal  does 
not  reappear  in  the  final  rule.  Therefore, 
the  FAA  finds  that  no  change  to  this 
final  rule  is  necessary. 

Conclusion    \ 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  th4  public  interest  require  the 
adoption  of  ike  rule  as  proposed. 

Costlmpacti 

There  are  approximately  2.675  Model 
737  series  airplanes  of  the  affected 
design  in  tha  'worldwide  fleet  The  FAA 
estimates  that  1,091  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD,  that  it  would  take 
between  8  and  13  work  hours  per 
airplane  to  aocomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  wo^k  hour.  Required  parts 
Mdll  cost  apploximately  $2,500  per 
airplane.  Basad  on  these  figures,  the  cost 
impact  of  th^  AD  on  U.S.  operators  is 
estimated  to  be  between  $3,251,180  and 
$3,578,480,  or  between  $2,980  and 
$3,280  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  jet  accomplished  any  of 
the  requirentonts  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  action^  In  the  future  if  this  AD 
were  not  adopted. 

Rflgniatory  I^ipact 

The  reguladons  adopted  herein  will 
not  have  suboantial  direct  effects  on  the 
States,  on  thairelationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determiii^  that  this  final  rule  does 
not  have  su^cient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalist!!  Assessment. 

For  the  realaons  discussed  above,  I 
certify  that  tlus  action  (1)  is  not  a 
"significant  t^gulatory  action"  imde'r 
Executive  Qnder  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIR\MORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

f  38.13    [Amwidacq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-02-01  Boeing:  Amendment  39-10283. 
Docket  97-NM-4S-AO. 

Applicability:  All  Ntodel  737-100.  -200, 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  tliat  have  been  modified,  altered,  or 
repairej}  so  that  the  pwfbnnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  par^raph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the'  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  sudden  uncommanded  yawing 
of  the  airplane  due  to  potential  feilures 
within  the  yaw  damper  system,  and 
consequent  injury  to  passengers  and 
crewmeml>ers,  accomplish  the  following: 

(a)  Remove  the  yaw  damper  coupler, 
replace  the  internal  rate  gyroscope  with  a 
new  or  overhauled  unit,  and  peifonn  a  test 
to  verify  the  integrity  of  the  yaw  damper 
coupler,  all  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate,  at  the  applicable  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD. 


(1)  For  airplanes  on  which  the  yaw  damper 
coupler  has  accumulated  less  than  12,000 
hours  time-in-service  since  its  last 
maintenance  activity  as  of  the  effective  date 
of  this  AD:  Perform  the  actions  within  6,000 
hours  time-in-service  after  the  effective  date 
of  this  AD;  and  thereafter  at  intervals  not  to 
exceed  9,000  hours  time-in-service. 

(2)  For  airplanes  on  which  the  yaw  damper 
coupler  has  accumulated  12,000  or  more 
hours  time-in-service  since  its  last 
maintenance  activity  as  of  the  effective  date 
of  this  AD:  Perfonn  the  actions  within  3,000 
hours  time-in-service  after  the  effective  date 
of  this  AD;  and  thereafter  at  intervals  not  to 
exceed  9,000  hours  time-in-service. 

(b)  If  the  yaw  damper  coupler  fails  the  test 
required  by  paragraph  (a)  of  this  AD,  prior  to 
further  flight,  repair  the  coupler  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  ACO. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  apfMopriate  FAA  Principal 
Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  Iw 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
February  17, 1998. 

Issued  in  Renton,  Washington,  on  January 
6.1998. 

Junes  V.  Devuy. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  9»-714  Filed  1-12-98;  8:45  am] 

mUNQ  OOOE  4»1»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docint  No.  95-NKMO-AO;  Amendment 
39-10275:  AO  96-01-12] 

RIN  2120-AA64 

Airwfortliiness  Directfvaa;  Alrtws 
Industrto  Model  A320  Series  Airplanas 

AQENCY:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 

SIMIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  that 
requires  an  inspection  to  detect 
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moisture  and  migrated  bushings  of  the 
guide  fittings  of  the  safety  locking  pins 
of  the  passenger  doors,  removal  of  any 
moisture,  application  of  grease,  and 
reinstallation  of  any  migrated  bushing. 
This  amendment  also  requires 
installation  of  a  greasing  nipple  on  the 
guide  fitting  of  the  locking  pin  and  on 
three  telescopic  rods  on  the  passenger 
doors.  This  amendment  is  prompted  by 
reports  of  diffiailty  opening  the 
passenger  doors  due  to  jamming  of  the 
locking  pin.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
jamming  of  the  locking  pin,  which 
could  result  in  inability  to  open  the 
passenger  door.  This  condition,  if  not 
corrected,  could  impede  or  delay 
passengers  from  exiting  the  airplane 
during  an  emergency. 

dates:  Effective  February  17, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February 
17. 1998. 

ADDRESSES:  The  service  infwmation 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Industrie  Model  A320  series  airplanes 
was  published  in  the  Federal  Register 
on  November  3, 1995  (60  FR  55811). 
That  action  proposed  to  require  a  one- 
time inspection  to  detect  moisture  and 
migrated  bushings  of  the  guide  fittings 
of  the  upper  safety  locking  pins  of  the 
passenger  doors,  removal  of  any 
moisture,  application  of  grease,  and 
reinstallation  of  any  migrated  bushing. 
That  action  also  proposed  to  require 
installation  of  a  greasing  nipple  on  the 
guide  fitting  of  the  locking  pin  and  on 
three  telescopic  rods  on  the  passenger 
doors. 


Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Extend  Compliance  Time  fat 
Installatirai  of  Greasing  Nipple 

One  commenter  requests  that  the 
compliance  time  for  accomplishing  the 
proposed  installation  of  a  greasing 
nipple  on  the  three  telescopic  rods  on 
the  passenger  door  be  extended  from  the 
prdposed  15  months  to  18  months.  The 
commenter  states  that  such  an  extension 
will  allow  the  installation  to  be 
accomplished  during  a  regularly 
scheduled  "C"  check,  and  thereby 
eliminate  any  expenses  that  would  be 
associated  with  special  scheduling. 
Another  commenter  requests  an 
explanation  as  to  how  the  15-month 
compliance  time  was  established. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
installation.  Further,  the  proposed 
compliance  time  of  15  months  was 
arrived  with  operator,  manufacturer. 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (the  airworthiness  authority  for 
France),  and  FA^  coiK:uLrrence.  In  light 
of  this,  and  in  consideration  of  the 
amount  of  time  that  has  already  passed 
since  issuance  of  the  original  notice,  the 
FAA  has  determined  that  further  delay 
of  this  final  rule  is  not  appropriate. 
However,  imder  the  provisions  of 
paragraph  (c)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

Request  to  Require  Only  Rework  of 
Safety  Guide  Pin  Fitting 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  require  only 
rework  applicable  to  the  telescopic  rods 
of  the  passenger  door  if  Airbus  Industrie 
Service  Bulletin  A320-52-1030  has  not 
been  accomplished.  (The  proposal 
requires  that  actions  be  accomplished  in 
accordance  with  Airbus  Industries 
Service  Bulletin  A320-52-1057.)  The 
commenter  points  out  that  the  sliding 
arming  mechanism  telescopic  rod  has 
been  the  subject  of  Airbus  Industrie 
Service  Bulletin  A32O-52-1030,  which 
describes  procedures  to  detect  a 
corrosion  problem.  Since  incorporation 


of  that  service  bulletin,  the  commenter 
states  that  it  has  not  had  any 
discrepancies  with  any  of  the  telescopic 
rods  that  are  subject  to  the  proposed 
AD.  The  FAA  does  not  concur.  The  FAA 
finds  that  the  procedures  specified  in 
Airbus  Industrie  Service  Bulletin  A320- 
52-1030  do  not  address  the  same  unsafe 
condition  addressed  by  this  AD  (i.e., 
januning  of  the  locking  pin).  The  FAA 
has  determined  that  accomplishment  of 
the  procedures  specified  in  Airbus 
Industrie  Service  Bulletin  A320-52- 
1057,  as  proposed,  adequately  addresses 
the  identified  unsafia  condition  by 
preventing  jamming  of  the  locking  pin. 
However,  under  the  provisions  of 
paragraph  (c)  of  this  AD,  operators  may 
apply  for  the  approval  of  an  alternative 
method  of  compliance,  if  sufficient 
jtistification  is  presented  to  the  FAA. 

Conclusion  J 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  (1  work  hour 
per  door;  4  doors  per  airplane)  to 
accomplish  the  required  inspection,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $25,920,  or  $240  per 
airplane.  - 

The  FAA  estimates  that  it  will  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  required 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  be  supplied  by  the 
manufactiuer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost- impact 
of  the  installation  on  U.S.  operators  is 
estimated  to  be  $259,200,  or  $2,400  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  v^U 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  detennined  that  this  final  rule  does 
not  have  suffkiient  federalism 
implications  ip  warrant  the  preparation 
of  a  Federalist  Assessment. 

For  the  rea^tbns  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  r^ulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  ryle"  under  DOT 
Regulatory  Pdlt'cies  and  Procedures  (44 
FR  11034,  Feihiary  26, 1979);  and  (3) 
will  not  have  la  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nufiiber  of  small  entities 
under  the  critiajria  of  the  Regulatory 
Flexibility  Actl  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  i 

Adoption  of  tn  e  Amendment 

Accordingly^  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratoi  Jthe  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  Theautho: 
continues  to  r  ji 

Authority:  49 

§39.13    [Amei 

2.  Section 
adding  the  foi 
directive: 


^ 


ty  citation  for  part  39 
d  as  follows: 

S.C.  106(g),  40113,  44701. 


13  is  amended  by 
I  twing  new  airworthiness 


98-01-12    Aiiinis  Industrie:  Amendment 
39-10275.  Dpclcet  95-NM-90-AD. 
Applicability:  Model  A320  series  airplanes 
on  which  Airbufe  Industrie  Modification  No. 
24389  (Airbus  Industrie  Service  Bulletin  No. 
A32O^2-1057.!dated  July  26. 1994)  has  not 
been  accomplished,  certificated  in  any 
category.  | 

Note  1:  This  A. )  applies  to  each  airplane 
identified  in  thet  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  t6  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
Si  the  requiremaiits  of  this  AD  is  affected,  the 
owner/operator  pfust  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  withj  baragraph  (c)  of  this  AD. 
The  request  sho^ild  include  an  assessment  of 
the  effect  of  the  Modification,  alteration,  or 
repair  on  the  un$>fe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

CompUance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  upper  safety 
locking  pin  on  the  passenger  door,  which 
could  result  in  inability  to  open  the 
passenger  door  and,  consequently,  could 
impede  or  delay  passengers  from  exiting  the 
airplane  during  an  emergency,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  450  hours 
time-in-service  after  one  year  from  the 
delivery  date  of  the  airplane,  or  within  450 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later:  Perform 
an  inspection  to  detect  moisture  or  migrated 
bushings  of  the  guide  fittings  of  the  upper 
safety  locking  pins  on  each  passenger  door, 
in  accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  52-06,  dated 
February  4, 1994. 

(1)  If  any  moisture  is  found  in  the  guide 
fitting,  prior  to  further  flight,  remove  the 
moisture,  dry  the  guide  fitting,  fill  it  with  low 
temperature  grease,  and  reinstall  the  guide 
fitting  with  bolts,  washers,  and  nuts  in 
accordance  with  the  AOT. 

(2)  If  any  migrated  bushing  is  foimd,  prior 
to  further  flight,  reinstall  the  bushing  using 
Loctite  672  in  accordance  with  the  AOT.  If 
the  bushing  cannot  be  reinstalled  prior  to 
further  flight,  the  airplane  may  be  operated 
without  the  upper  locking  pin  for  an 
additional  50  hours  tirae-in-service  or  three 
days  after  accomplishing  the  inspection, 
whichever  occurs  first,  provided  that  the 
requirements  specified  in  paragraphs  (a)(2)(i), 
(a)(2)(ii),  and  (a)(2)(iii)  of  this  AD  are 
accomplished.  This  compliance  time  applies 
to  each  passenger  door. 

(i)  The  connecting  rod  to  the  locking  shaft 
shall  be  removed. 

(ii)  The  guide  fitting  shall  remain  installed. 

(iii)  The  cavity  in  the  guide  fitting  (which 
results  from  the  removal  of  the  upper  locking 
pin)  shall  be  covered  with  high  speed  tape 
to  prevent  moisture  ingress. 

(b)  Within  15  months  after  the  effective 
date  of  this  AD,  install  a  greasing  nipple  on 
the  guide  fitting  of  the  locking  pin  and  on 
three  telescopic  rods  on  the  passenger  doors 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  No.  A320-52-1057,  dated  July  26, 
1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requiremetits  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operators  Telex 
(AOT)  52-06,  dated  February  4, 1994,  and 
Airbus  Industrie  Service  Bulletin  No.  A320- 
52-1057,  dated  July  26, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  94-239- 
060(B),  dated  November  9, 1994. 

(f)  This  amendment  becomes  effective  on 
February  17, 1998. 

Issued  in  Renton,  Washington,  on 
December  30, 1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-207  Filed  1-12-98;  8:45  am) 
BILUNG  CODE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-247-^D;  Amendment 
39-10278;  AD  98-01-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID), 
applicable  to  certain  Fokker  Model  F27 
Mark  050  series  airplanes.  This  action 
requires  replacement  of  the  spring  tab 
balance  units  in  the  ailerons  and  the 
inboard  aileron  hinge  bolts  and  bearings 
with  improved  parts.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
aileron  gustlock  mechanism  and  the 
inboard  aileron  hinge  bolt,  which  could 
result  in  inability  to  operate  the 
ailerons,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  28, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the    * 


1908  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
247-AD,  1601  Lind  Avenue,  SW., 
Ronton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department.  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The 

Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RLD  advises  that,  on 
separate  occasions,  two  parked 
airplanes  sustained  damage  to  the 
ailerons  in  heavy  and  gusty  tail  wind 
conditions.  The  wind  force  on  the 
ailerons  was  sufficient  to  cause  the 
failure  of  the  gustlock  mechanism  of  the 
spring  tab  balance  unit  in  both  ailerons, 
and  in  one  case,  failure  of  the  inboard 
aileron  hinge  bolt.  This  condition,  if  not 
corrected,  could  result  in  inability  to 
operate  the  ailerons,  and  Consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Infonnation 

Fokker  has  issued  Service  Bulletin 
SBF50-27-O36.  dated  December  28. 
1993.  which  describes  procedures  for 
replacement  of  the  spring  tab  balance 
units  in  the  ailerons  and  the  inboard 
aileron  hinge  bolts  and  bearings  with 
improved  parts.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
94-025  (A),  dated  February  21.  1994.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  lias 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

None  of  the  Model  F27  Mark  050 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  die  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  36  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $15,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $17,160  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-247-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributfon  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612,' 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under    „ 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criltbria  of  the  Regulatory 
Flexibility  A  3.  A  final  evaluation  has 
been  preparejq  for  this  action  and  it  is 
contained  in'tpe  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subje<:ts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference^ 
Safety.  I 

Adoption  (rf'Uie  Amendment 

Accordingly,  pursuant  to  the 
authority  deljagated  to  me  by  the 
AdministratbiTthe  Federal  Aviation 
AdministratiioBi  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39«-^AJRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  ^ad  as  follows: 

Authority:  4^U.S.C  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  30.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


il 

sicker: . 


98-01-16    FoUcer  Amendment  39-10278. 
Docket  97-NM-247-AD. 

Applicability:  Model  F27  Mark  050 
airplanes:  serial  numbers  20103  through 
20266  inclusive^  20270  through  20292 
inclusive,  and  20294  through  20304 
inclusive;  certificated  in  any  category. 

Note  1:  This  Ad  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regafrdless  of  whether  it  has  been 
modified,  altened,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/ ofteratorimust  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  shpuld  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoi^d  actions  to  address  it 

Compliancei  Kequired  as  indicated,  imless 
accomplished  pi^viously. 

To  prevent  failure  of  the  aileron  gusUock 
mechanism  and  the  inboard  aileron  hinge 
bolt,  which  could  result  in  inability  to 
operate  the  ailerons,  and  consequent  reduced 
controllability  off  the  airplane,  accomplish 
the  following:  1 1 

(a)  Within  l6  months  after  the  effective 
date  of  this  AD,  replace  the  spring  tab 
balance  units  in  the  ailerons  and  the  inboard 
aileron  hinge  bblts  and  bearings  with 
improved  parts  in  accordance  with  Fokker 
Service  Bulletin  SBF50-27-036,  dated 
December  28, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  secUoos  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBF50-2  7-036, 
dated  December  28, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V.. 
Technical  Support  Department,  P.O.  Box 
75047, 1117  ZN  Schiphol  Airport,  the 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SVV.,  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

^ote  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  94-025  (A), 
dated  February  21. 1994. 

(e)  This  amendment  becomes  effective  on 
January  28. 1998. 

Issued  in  Renton,  Washington,  on 
December  31, 1997. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-311  Filed  1-12-98;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NII*-414-AD;  Amendment 
39-10277;  AD  98-01-15] 

RIN2120-AA64 

Airworttiiness  Directives;  Airtxjs  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  repetitive  operational 
tests  of  the  override  mechanism  of  the 


trimmable  horizontal  stabilizer  (THS)  to 
determine  if  the  system  functions 
correctly;  and  corrective  action,  if 
necessary.  This  amendment  is  prompted 
by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  uncommanded 
movement  of  the  THS.  which  could 
result  in  reduced  controllability  of  the 
airplane. 
DATES:  Effective  January  28, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  28, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  97-NM- 
314-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rood  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Gvile 
(EX^AC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A3  30  and 
A340  series  airplanes.  The  DGAC 
advises  that  results  of  simulator  testing 
have  indicated  that  uncommanded 
movement  of  the  trimmable  horizontal 
stabilizer  (THS)  can  occur,  if  the  manual 
override  switch  fails  in  the  open 
position  and  the  THS  control  wheel  is 
blocked  by  either  the  pilot  or  a 
mechanical  control  jam.  Such 
uncommanded  movement  of  the  THS.  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A33O-27-3051  (for  Model  A330  series 
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airplanes)  and  A340-2  7-4058  (for 
Model  A340  series  airplanes),  both 
dated  February  13, 1997.  These  service 
bulletins  describe  procedures  for 
repetitive  operational  tests  of  the 
override  mechanism  of  the  THS  to 
determine  if  the  system  functions 
correctly.  The  service  bulletins  also 
describe  procedures  for  repair,  if 
necessary.  The  £)GAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directives 
97-064-044(B)R2  and  97-065- 
055(B)R2,  both  dated  November  5, 1997, 
in  order  to  assiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Coadasioas 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  fw  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Fedenal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  E)GAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tjrpe  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explaaatioa  of  Requirements  of  tlie 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  actions  specified  in  the  service 
bulletins  described  previously,  except 
as  described  below. 

Differences  Between  this  AD  and  the 
Service  Information 

Operators  should  note  that,  unlike  the 
pro<^ures  described  in  the  referenced 
service  bulletins  and  French 
airworthiness  directives,  this  AD  does 
not  address  compliance  times  for 
afiiected  airplanes  used  in  training 
because  the  anticipated  use  of  these 
airplanes  in  the  United  States  does  not 
include  training. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  is  on  the  U.S.  Register.  All 


airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
amcted  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  woric  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  woric  hour. 
Based  on  these  figures,  the  cost  impect 
of  this  AD  would  be  $60  per  airplane. 

Determinetieii  of  Rnfe's  Eflfective  Dale 

Since  this  AD  acticm  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  ecc»omic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefwe.  prior 
notice  and  public  procedures  hereon  are 
imnecessary  and  the  amendment  may  be 
made  efiisctive  in  less  than  30  days  after 
publication  in  the  Fedoal  Register. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opp(»tunity  fm  puUic 
comment,  oxnments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  ccHnmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needefl. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 


submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-314-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will . 
not  have  substantial  direct  efiiBCts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributi(»  of  power  and 
responsibilities  am(Hig  the  various 
levels  of  govmunent.  Thereftwe.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  al^ve.  I 
certifyth^  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  mtities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption . 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Ad(^>tion  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
AdmLnistratw,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-13    Aifbitt  Industrie:  Amendment 
39-10277.  Docket  97-NM-314-AD. 
Applicability:  Model  A330-301.  -321, 
-322,  -341,  and  -342  series  airplanes  on 
which  Airbus  Modification  45631  has  not 
been  installed;  and  Model  A340-211.  -212, 
-213,  -311,-312,  and  -313  series  airplanes 
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on  which  Aiib<it  Modification  45485  has  not 
been  installed;  jdertificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  thja  preceding  applicability 
provision,  regaroless  of  whether  it  has  been 
otherwise  modj^ed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirenients  of  this  AD  is  affected,  the 
owner/operatoT  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  mdicated.  unless 
accomplished  pteviously. 

To  prevent  uncommanded  movement  of 
the  trimmable  horizontal  stabilizer  (THS), 
which  could  result  m  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  SOD  fiight  hours  after  the 
effective  date  of  this  AD,  perform  an 
operational  test  Of  the  THS  override 
niechanism  to  determine  if  the  override 
system  function^  correctly,  in  accordance 
with  paragraph!  ^)(1)  or  (a)(2)  of  this  AD.  as 
applicable.  Repnt  the  operational  test 
thereafter  at  int  svals  not  to  exceed  500  flight 
hours. 

(1)  For  Mode  n.330  series  airplanes: 
Perform  the  operational  test  m  accordance 
with  Airbus  Service  Bulletin  A330-27-3051, 
dated  February  13, 1997;  and,  prior  to  further 
flight,  repair  any  discrepancy  m  accordance 
with  this  service  bulletin. 

(2)  For  Model  A340  series  airplanes: 
Perform  the  operational  test  in  accordance 
with  Airbus  Service  Bulletin  A340-27-4058, 
dated  February  13, 1997;  and,  prior  to  further 
flight,  repair  anyi  discrepancy  in  accordance 
with  this  servic6;bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
^used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplttie  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA^i  Principal  Maintenance 
Inspector,  who  hUy  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116.         1 1 

Note  2:  InfoniiBtion  concerning  the 
existence  of  appiioved  alternative  methods  of 
compliance  wit)i  this  AD,  if  any,  may  be 
obtained  from  th^  International  Branch, 
ANM-116.         \ , 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  An^iation  Regulations  (14  CFR 
21.197  and  21.1^)  to  operate  the  airplane  to 
a  location  wher^  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  Airbus  Service 
Bulletin  A330-27-3051,  dated  February  13, 
1997  (for  Model  A330  series  airplanes);  or 
A340-27-4058,  dated  February  13, 1997  (for 
Model  A340  series  airplanes):  as  applicable. 
This  incorporate  n  by  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Ck>pies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-064- 
044(B)R2  and  97-065-O55(B)R2,  both  dated 
November  5, 1997. 

(e)  This  amendment  becomes  effective  on 
January  28, 1998. 

Issued  in  Renton,  Washington,  on 
December  31. 1997. 

Dancll  M.  Pedowm, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-312  Filed  1-12-98;  8:45  am) 
BHJJNa  CODE  4eie-i»-u 


DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodwt  No.  97-NM-179-AO;  AmandnMnt 
3»-10279;  AO  96-01-171 

RIN2120-AAS4 

Airworthiness  Directives;  Airtxis  Model 
A320  Series  Airplanes 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
replacement  of  a  capacitor  of  the  main 
landing  gear  (MLG)  circuitry  with  a  new 
electrolytic  capacitor  having  a  tantalum 
casing.  This  amendment  is  prompted  by 
the  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  failure  of  the 
landing  gear  to  retract  properly  as  a 
result  of  failure  of  a  capacitor  in  the 
MLG  circuitry  and  subsequent  power 
interruption. 

DATES:  Effective  February  17. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 


France.  This  information  may  hi 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  tiSice  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
November  7, 1997  (62  FR  60193).  That 
action  proposed  to  require  replacement 
of  a  capacitor  of  the  main  landing  gear 
(MLG)  circuitry  with  a  new  electrolytic 
capacitor  having  a  tantalum  casing. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
simile  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  31  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  for 
required  parts  will  be  minimal.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$3,720,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  ho  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3) 
-wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-01-17    AiitHis  Industrie:  Amendment 
39-10279.  Docket  97-NM-179-AD. 

Applicability:  Model  A3  20  series  airplanes 
on  which  Airbus  Modification  21574  (Airbus 
Service  Bulletin  A320-32-1139,  Revision  1, 
dated  December  30. 1994)  or  21999  has  not 
been  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not* 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLG)  to  retract  properly  as  a  result  of  failure 
of  a  capacitor  in  the  landing  gear  circuitry 
and  subsequent  electrical  power  interruption, 
accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  replace  capacitor  57GA  installed 
in  electronic  rack  90VU  with  a  new 
electrolytic  capacitor  having  a  tantalum 
casing,  in  accordance  with  Airbus  Service 
Bulletin  A320-32-1139.  Revision  1,  dated 
December  30, 1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  capacitor  having  part 
number  57GA  (without  a  tantalum  casing)  in 
the  main  landing  gear  circuitry  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  C^)erators 
shall  submit  tneir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  l>e 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  ofthis  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-32-1139,  Revision  1.  dated  December 
30, 1994,  which  contains  the  specified 
effective  pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1,5-8,  11  ... 
2-4,  9,  10 ... 

1 

Original  

Decemt>er  30, 

1994. 
Septemtw  20, 

1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-187- 
085(B)R2,  dated  lanuary  29. 1997. 

(f)  This  amendment  becomes  effective  on 
February  17, 1998. 


Issued  in  Renton,  Washington,  on 
December  31, 1997. 
DarreU  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-313  Filed  1-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docitet  No.  97-NM-111-AO;  Amendment 

3»-i0280:AO9e-0i-iq 

RIN2120-nAAS4 

Airworthiness  Dirsctlyas;  Domier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modification  of  a  certain  electrical  panel 
and  relay  support.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  possible  electrical 
short  circuits,  which  could  result  in  loss 
of  certain  electrical  indicating  and 
recording  systems,  and  the  possibility  of 
a  fire. 

DATES:  Effective  February  17, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORMER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  A'rplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 


Federal  Register  /  Vol.  63.  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations  1913 


include  an  ainVorthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  tUe  Federal  Register  on 
November  13,  1997  (62  FR  60813).  That 
action  proposed  to  require  modification 
of  a  certain  electrical  panel  and  relay 
support. 

Comments 

Interested  persons  have  been  afforded 
an  opportimitv  to  participate  in  the 
making  of  this  Amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  conunenter  supports  the 
proposed  rule 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
3ib«l^e.  the  FAA  has  determined  that  air 
^flety  and  the  public  interest  require  the 
adoption  of  the  nile  as  proposed. 

Cut  Impact 

The  FAA  esjt  mates  that  41  Model 
328-100  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  16  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  wovlt  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  the  d]>erators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$39,360,  or  $9|80  per  airplane. 

The  cost  imc  act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yie  t  accomplished  any  of 
the  ^uireme|:]fts  of  this  AD  action,  and 
that'iio  operator  would  accomplish 
J^se  actions  in  the  futiue  if  this  AD 
were  not  adopltMl. 

Regulatory  Iiit|»act 

The  regulations  adopted  herein  will 
not  have  substantialdirect  effiacts  on  the 
States,  on  the  relationship  between  the 
national  goveniment  and  the  States,  or 
on  the  distribuiion  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  wit^  Executive  Order  12612. 
it  is  determin^  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  tOf  warrant  the  preparation 
of  a  Federalisih  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  undar 
Executive  Order  12866;  (2)  is  not  a 
"significant  rute"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  Febnuary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nuUiber  of  small  Mitities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C  106(g),  40113. 44701. 

f  30.13    [AfiNnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-01-18    Domier  Amendment  39-10280. 
Docket  97-NM-lll-AD. 
Applicability:  Model  328-100  series 
airplanes,  serial  numbers  300S  through  3065 
inclusive,  certificated  in  any  category. 

•     Notel:This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afEected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  electrical  short 
circuits,  which  could  result  in  loss  of  certain 
electrical  indicating  and  recording  systems, 
and  the  possibility  of  a  fire,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  electrical  panel  35VE  and 
relay  support  36VE  in  accordance  with 
Domier  Service  Bulletin  SB-328-31-172, 
dated  June  18, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-31-172.  dated  June  18. 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Raster  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230  Wessling. 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  ^W.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-289, 
dated  October  10, 1996. 

(e)  This  amendment  becomes  effective  on 
February  17, 1998. 

Issued  in  Renton,  Washington,  on 
December  31, 1997. 

Daneil  M.  Pedsrson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doa  9a-314  Filed  1-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DoekM  No.  97-NM-109-AO;  Amendment 
3»-10281:AD96-01-1«l 

Rm2120-AA64 

Ainrvorthinass  Diractivaa;  Domiar 
Modal  328>1 00  Series  Alrplanaa 

AOanCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  the  main  landing  gear 
(MLG)  uplocks  with  new  or  modified 
hSJG  uplocks.  This  amendment  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
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The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  MLG 
to  lock  in  the  stowed  position  due  to  ice 
accumulation  on  the  uplock  hook  and 
roller  assembly,  which  could  result  in 
the  inadvertent  deployment  of  the  MLG 
during  flight. 

DATES:  Effective  February  17, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17. 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORMER 
Luflfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martoison,  Manager, 
International  Branch,  ANM-116,  FAA, 
Tran^>ort  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149.  ~ 

SUPPLEMBfTARY  INFORMATION:  A 
proposal  to  amend  {>art  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
November  7, 1997  (62  FR  60186).  That 
action  proposed  to  require  replacement 
of  the  main  landing  gear  (MLG)  uplocks 
with  new  or  modified  MLG  uplodcs. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

"^e  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 


vdll  be  provided  by  the  manufactiuer  at 
no  charge  to  the  operators.  Based  on 
these  figiues,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$12,000,  or  $240  per  airplane. 

The  cost  impact  Rgaie  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefort,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  signific^t  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sukjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safiety. 

Adoption  ^  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-01-19    Domier:  Amendment  39-10281. 
Docket  97-NM-109-AD. 

Applicability:  Model  328-100  airplanes 
equipped  with  main  landing  gear  (MLG) 
uplocks  having  part  number  22405-000-03, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  af^hcability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altwed.  ot  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  at 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  of  the  MLG  to  lock  in 
the  stowed  position,  and  consequent 
inadvertent  deployment  of  the  MLG  during 
flight,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  replace  the  right-  and  left-hand 
MLG  uplocks  with  new  or  modified  uplocks, 
in  accordance  with  Domier  Service  Bulletin 

'  SB-328-32-183,  dated  October  9, 1996. 

(b)  As  of  the  eSective  date  of  this  AD,  no 
person  shall  install  an  MLG  uplock  having 
part  number  22405-000-03  on  the  landing 
gear  of  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Op^^tors 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-32-183.  dated  October  9, 1996.  This 
incorporation  by  refierence  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORNIER  Luft«ahrt 
GmbH.  P.O.  Box  1103.  D-82230  Wessling. 
Germany.  Copies  may  be  inspected  at  the 
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FAA,  Transpott  Airplane  Directorate,  1601 
land  Avenue,  8W.,  Renton,  Washington;  or  at 
the  Office  of  th9  Federal  Register,  800  North 
Capitol  Street.  llAW.,  suite  700,  Washington, 

DC.  II 

Note  3:  The  ^ibject  of  this  AD  is  addressed 
in  German  airWt>rthiness  directive  96-322, 
dated  Decemb^  5, 1996. 

(f)  This  amentiment  becomes  effective  on 
February  17, 1968. 

Issued  in  ReQton,  Washington,  on 
December  31, 1997. 

Daneil  M.  Pedvson, 

Acting  Managff^  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-3U  Filed  1-12-98;  8:45  am) 
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DEPARTMENtr  OF  TRANSPORTATION 

1 1 
t 

Federal  AviaMon  Administration 

14CFRPartbl 

[Airspace  Doc^  »t  No.  97-AGL-37] 

Modificatior><of  the  Legal  Description 
of  Class  E  Aklspace;  Aberdeen,  SO 

i 

AGENCY:  Federal  Aviation 
Administratipn  (FAA),  DOT. 


ACTION: 


:  Final  hile. 
RY:  Thjik  act 


SLHMMARY:  Th|ik  action  modifies  the  legal 
description  dr  Class  E  airspace  at 
Aberdeen,  SD,  The  current  legal 
description  inidicates  less  than 
continuous  times  of  operation  for  the 
Class  E  airspace  for  Aberdeen  Regional 
Airport.  Actual  times  of  operation  for 
the  airspace  are  continuous.  The  legal 
description  iti|ust  reflect  the  actual  times 
of  operation,  ["f  his  action  will  accurately 
reflect  the  actual  times  of  operation  for 
the  Class  E  airspace  at  Aberdeen,  SD. 
EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998.  1 1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  3ehm,  Air  Traffic  Division, 
Airspace  Bralijch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telepl^^ne  (847)  294-7568. 

SUPPLEMENTiliAY  INFORMATION: 

History         I 

On  ThursdB  y,  September  11, 1997,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  the  legal  description  of  the 
Class  E  airspace  at  Aberdeen,  SD  (62  FR 
47780).  The  |)h>posal  was  to  change  the 
legal  description  to  accurately  reflect 
the  existing  continuous  times  of 
operation  fori  the  airspace. 

Interested  parties  were  invited  to 
participate  ii)  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comment^  objecting  to  the  proposal 


were  received.  Class  E  airspace  areas 
designated  as  a  surfoce  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9E.  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  legal  description  of  the 
Class  E  airspace  at  Aberdeen,  SD,  by 
removing  the  statement  which  indicates 
less  than  continuous  times  of  operation 
for  the  airspace,  The  actual  times  of 
operation  for  the  Class  E  airspace  at 
Aberdeen,  SD,  are  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedtu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
und^  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
NavigaUon  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 


September  16, 1997,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGL  SD  E2  Aberdeen.  SD  (ReviMd) 

Aberdeen  Regional  Airport,  SD 

(Lat.  45°  26'  56  "  N,  long.  98"  25'  19"  W) 
Aberdeen  VOR/DME 
(Ut.  45"  25'  02"  N,  long.  98*  22'  07"  W) 
Within  a  4.2-mile  radius  of  Aberdeen 
Regional  Airport,  and  within  2.6  miles  each 
side  of  the  Aberdeen  VOR/DME  131  "radial, 
extending  from  the  4.2-mile  radius  to  7  miles 
southeast  of  the  VOR/DME,  and  within  1.7 
miles  each  side  of  the  Aberdeen  VOR/DME 
312*  radial,  extending  from  the  4.2-raile 
radius  to  7.8  miles  northwest  of  the  VOR/ 
DME. 
*   ,     •         •         *         •       ■ 

Issued  in  Des  Plaines,  Illinois,  on 
December  17, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  98-788  Filed  1-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-4e] 

Modification  of  Class  E  Airspace; 
London,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  London,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  08  has  been 
developed  for  Madison  County  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
increases  the  radius  and  enlarges  the 
west  extension  of  the  existing  controlled 
airspace. 

EFFECTIVE  DATE:  0901  UTC,  February  26. 
1998. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  17, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
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modify  the  Class  E  airspace  at  London, 
OH  (62  FR  53991).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  pubUshed  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  London, 
OH.  This  action  provides  adequate 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
aircraft  executing  the  GPS  RWY  08  SIAP 
and  IFR  operations  at  Madison  County 
Airport  by  increasing  the  radius  and 
enlarging  the  west  extension  of  the 
existing  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "signiflcant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  ifot 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [AmendacQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  London,  OH  [Revised) 

Madison  County  Airport,  OH 
(Let.  39'55'58"N,  long.  83''27'43"W) 
That  airspace  extending  upward  from  700 
feet  atwve  the  surfece  within  a  6.4-niile 
radius  of  the  Madison  County  Airport  and 
within  3.7  miles  each  side  of  the  267°  bearing 
from  the  airport  extending  from  the  6.4-mile 
radius  to  7.4  miles  west  of  the  airport. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois,  on 
December  15, 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[PR  Doc.  98-787  Filed  1-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  97-AGL-49] 

Modification  of  Class  E  Airspace; 
Osceola,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Osceola,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  28  and  a 
Nondirectional  Beacon  (NDB)  SL\P  to 
RWY  28  have  been  developed  for  L.O. 
Simenstad  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 


increases  the  radius  of  the  existing 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  February  26. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branchy  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  October  17, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Osceola,  WI 
(62  FR  53990).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  Operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Osceola. 
WI.  This  action  provides  adequate 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
aircraft  executing  the  GPS  RWY  28  SIAP 
and  the  NDB  RWY  28  SIAP  and  for  IFR 
operations  at  L.O.  Simenstad  Municipal 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are   ' 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matt«^  that  vrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  th4t  this  rule  will  not  have 
a  significant  aconomic  impact  on  a 
substantial  m  mber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subje^  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (<  Jr). 

Adoption  of  the  Amendment 

In  consideiition  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CpR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  Clf<SS  C,  CLASS  D,  AND 
CLASS  E  AI^PACE  AREAS; 
AIRWAYS;  f^^UTES;  AND  REPORTING 
POINTS 

1.  The  autliority  citation  for  part  71 
continues  to  r^ad  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10ffi4,  24  PR  9565,  3  CFR,  1959- 
1963C:omp..pit389. 

§71.1    [Amen 

2.  The  inc(|^oration  by  reference  in 
14  CFR  71.1  i)f  Federal  Aviation 
Administratibn  Order  7400. 9E,  Airspace 
Designations  I  and  Reporting  Points, 
dated  Septeni^r  10, 1997,  and  effective 
September  l^i  1997,  is  amended  as 
follows:        i  J 

Paragraph  60O9  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfi  ffe  of  the  earth. 


AGL  WI E5  Osbkola,  WI  (Revised] 

L.O.  Simenstad  Municipal  Airport,  WI 
(Lat.  48»18'3kr  N,  long.  92»41'24"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  L  C  I.  Simenstad  Municipal 
Airport  and  wi  t  lin  2.5  miles  each  side  of  the 
113°  bearing  fin)  n  the  airport  extending  from 
the  6.4-mile  ra^  us  to  7.0  miles  southeast  of 
the  airport. 
•         *         * 

Issued  in  De:  Plaines,  Illinois,  on 
December  15. 1ii97. 

Maureen  Worn  i  \, 

Manager,  Air  T  n  iffic  Division. 

[PR  Doc.  98-789  Piled  1-12-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


Federal  Aviation  Administration 
14  CFR  Parts  91. 93, 121,  and  135 

[Docket  No.  28537;  Amendment  Number  93- 
75.  end  SFAR  Na  50-2] 

RIN2120-AQ54 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  doctmient  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  (62  FR  66248)  on 
December  17, 1997.  The  final  rule 
codified  the  provisions  of  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
50-2,  Special  Flight  Rules  in  the 
Vicinity  of  Grand  Canyon  National  Park 
(GCNP);  modified  the  dimensions  of  the 
GCNP  Special  Flight  Rules  Area  (SFRA); 
established  new  and  modified  existing 
flight-free  zones;  established  new  and 
modified  existing  flight  corridors; 
established  reporting  requirements  for 
commercial  sightseeing  companies 
operating  in  the  SFRA;  prohibited 
commercial  sightseeing  operations  in 
certain  areas  during  certain  time 
periods;  and  limited  the  number  of 
aircraft  that  can  be  used  for  commercial 
sightseeing  operations  in  the  SFRA. 
EFFECTIVE  DATES:  The  effective  date  of 
January  31, 1998,  for  14  CFR  Sections 
93.301,  93.305,  and  93.307,  is  delayed 
until  0901  UTC  January  31, 1999. 
Section  9  of  SFAR  No.  50-2  is  amended 
effective  January  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Reginald  C.  Matthews,  (202/267- 
8783). 

Correction  of  Publication 

In  the  rule  document  (FR  Doc.  97- 
32832}  on  page  66248  in  the  issue  of 
Wednesday,  December  17, 1997, 
Amendment  numbers  were  inserted 
incorrectly,  and  an  SFAR  number  was 
omitted  in  the  docket  line  of  the 
heading.  Please  make  the  following 
corrections:  On  page  66248,  column  1, 
in  the  heading,  the  docket  line  in 
brackets  is  corrected  to  read  as  set  forth 
above. 

Issued  in  Washington.  DC,  on  January  8, 
1998. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel. 
IFR  Doc.  98-792  Filed  1-12-98;  8:45  am] 
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Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

ITD  8755] 

RiN  1545-AV78 

Election  Not  to  Apply  Look-Back 
Method  in  De  Minimis  Cases 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  explaining 
how  a  taxpayer  elects  under  section 
460(b)(6)  not  to  apply  the  look-back 
method  to  long-term  contracts  in  de 
minimis  cases.  The  regulations  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997  and  affect 
manufacturers  and  construction 
contractors  whose  long-term  contracts 
otherwise  are  subject  to  the  look-back 
method.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
January  13,  1998. 

These  regulations  apply  to  long-term 
contracts  completed  in  taxable  years 
ending  after  August  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Nolan  n  or  John  M.  Aramburu  at 
(202)  622-4960  (not  a  toll-&«e  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  1545- 
1572.  Responses  to  this  collection  of 
information  are  required  for  a  taxpayer 
to  elect  not  to  apply  the  look-back 
method  to  long-term  contracts  in  de 
minimis  cases. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 


1918  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  the  burden, 
please  refer  to  the  preamble  in  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Fedraral 
Reoster. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1).  Section  460(b)(6)  of  the  Internal 
Revenue  Code  was  added  by  section 
1211  of  the  Taxpayer  Relief  Act  of  1997, 
Public  Law  105-34,  111  Stat.  788,  998, 
to  provide  an  election  not  to  apply  the 
look-back  method  of  section  460(b)(2)  to 
long-term  contracts  in  de  minimis  cases. 
These  regulations  provide  guidance 
concerning  this  new  election. 

Explanation  of  Provisions 

Section  460(b)  provides  that,  upon  the 
completion  of  any  long-term  contract, 
the  look-back  method  is  applied  to 
amoimts  reported  under  the  contract 
using  the  percentage-of-completion 
method  (PCM).  The  PCM  requires  the 
use  of  estimates  of  total  contract  price 
and  total  contract  costs  for  reporting 
income  in  taxable  years  preceding  the 
year  of  contract  completion.  The  look- 
back method  is  intended  to  offset  the 
time-value-of-money  effects  of  using 
estimates  during  the  life  of  a  contract 
that  differ  from  the  actual  amounts 
determined  in  the  year  of  contract 
completion. 

Under  the  look-back  method, 
taxpayers  are  required  to  pay  interest  if 
a  tax  liability  is  deferred  as  a  result  of 
underestimating  the  total  contract  price 
or  overestimating  total  contract  costs. 
Conversely,  taxpayers  are  entitled  to 
receive  interest  if  a  tax  liability  is 
accelerated  as  a  result  of  overestimating 
the  total  contract  price  or 
underestimating  total  contract  costs. 

Section  1.460-6(e)  contains  an 
elective  relief  provision  concerning  the 
look-back  method,  which  is  called  the 
delayed  reapplication  method.  Under 
the  delayed  reapplication  method,  a 
taxpayer  does  not  apply  the  look-back 
method  to  any  post-completion  taxable 
year  until  the  first  of  the  following 
conditions  is  met:  (1)  The  net 
undiscoimted  value  of  increases  or 
decreases  in  the  contract  price  occurring 
since  the  la^  application  of  the  look- 


back method  exceeds  the  lesser  of 
$1,000,000  or  10  percent  of  the  total 
contract  price  as  of  that  time;  (2)  the  net 
undiscounted  value  of  increases  or 
decreases  in  the  contract  costs  occurring 
since  the  last  application  of  the  look- 
back method  exceeds  the  lesser  of 
$1,000,000  or  10  percent  of  the  total 
actual  contract  costs  as  of  that  time;  (3) 
the  taxpayer  goes  out  of  existence;  (4) 
the  taxpayer  reasonably  believes  the 
contract  is  finally  settled  and  closed;  or 
(5)  five  taxable  years  have  passed  since 
the  last  application  of  the  look-back 
method. 

In  the  Taxpayer  Relief  Act  of  1997, 
section  460(b)(6)  was  added  to  provide 
taxpayers  with  an  election  not  to  apply 
the  look-back  method  to  long-term 
contracts  in  either  of  the  following  cases 
(de  minimis  cases).  First,  a  taxpayer 
does  not  apply  the  look-back  method  in 
the  completion  year  if,  for  each  prior 
contract  year,  the  cumulative  taxable 
income  (or  loss)  actually  reported  under 
the  contract  is  within  10  percent  of  the 
cumulative  look-back  income  (or  loss). 
Ciunulative  look-back  income  (or  loss) 
is  the  amount  of  taxable  income  (or  loss) 
that  the  taxpayer  would  have  reported  if 
the  taxpayer  had  used  actual  contract 
price  and  costs  instead  of  estimated 
contract  price  and  costs.  Second,  a 
taxpayer  does  not  apply  the  look-back 
method  in  a  post-completion  taxable 
year  if,  as  of  the  close  of  the  post- 
completion  taxable  year,  the  cumulative 
taxable  income  (or  loss)  under  the 
contract  is  within  10  percent  of  the 
cumulative  look-back  income  (or  loss) 
under  the  contract  as  of  the  close  of  the 
most  recent  year  in  which  the  look-back 
method  was  applied  to  the  contract  (or 
would  have  been  applied  but  for  this 
election). 

These  temporary  regulations  provide 
that  a  taxpayer  may  elect  not  to  apply 
the  look-back  method  to  long-term 
contracts  in  de  minimis  cases  by 
attaching  a  statement  to  the  taxpayer's 
timely  filed  federal  income  tax  return 
(including  extensions)  for  the  taxable 
year  the  election  is  effective  or  to  an 
amended  return  for  that  year,  provided 
the  amended  retiun  is  filed  on  or  before 
March  31, 1998.  This  election  apphes  to 
all  long-term  contracts  completed 
during  and  after  the  year  of  election, 
unless  the  Commissioner  consents  to 
the  revocation  of  the  election. 

These  temporary  regulations  apply  to 
long-term  contracts  completed  in 
taxable  years  ending  after  August  5, 
1997. 

Special  Analyses 

It  has  been  determined  that  this  final 
and  temporary  regulation  is  not  a 
significant  regulatory  action  as  defined 


in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  nujnber  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  time  required  to  prepare  and 
file  an  election  statement  is  minimal 
and  will  not  have  a  significant  impact 
on  those  small  entities  that  choose  to 
make  the  election.  In  addition,  the 
election  heed  only  be  made  once  by  a 
taxpayer.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piu'suant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  final  and  temporary 
regulation  will  be  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
and  temporary  regulations  is  Leo  F. 
Nolan  n.  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accoimting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
for  §  1.46Q-6T  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
§  1.460-6T  also  issued  under  26  U.S.C 
460(h).  t  *   • 

Par.  2.  Section  1.460-0  is  amended  by 
adding  an  entry  for  §  1.460-6T  to  read 
as  follows: 

$  1 .460-0    Outline  of  regulations  under 
section  460. 


§  1 .460-6T    Look-back  method  (temporary). 

(a)  through  (i)  (Reserved) 
(j)  Election  not  to  apply  look-back 
method  in  de  minimis  cases. 
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Par.  3.  Section  1.460-6T  is  added  to 
read  as  foUovys: 

S  1.460-6T    L0ok-back  method  (temporary). 


(h)  [Reserved]  For  further 
§  1.460-6  (a)  through  (h). 


(a)  througlj 
guidance,  s€ 

(i)  [Resei 

(j)  Electiok  not  to  apply  look-back 
method  in  dej  minimis  cases.  Section 
460(b)(6)  provides  taxpayers  with  an 
election  not  Itp  apply  the  look-back 
method  to  long-term  contracts  in  de 
minimis  cases,  effective  for  contracts 
completed  i^jtaxable  years  ending  after 
August  5, 1997.  To  make  an  election,  a 
taxpayer  mu|slt  attach  a  statement  to  its 
timely  filed  c(riginal  federal  income  tax 
retiun  (including  extensions)  for  the 
taxable  yearitne  election  is  to  become 
effective  or  to  an  amended  return  for 
that  year,  prpvided  the  amended  return 
is  filed  on  o^  pefor9  March  31, 1998. 
This  statemdit  must  have  the  legend 
"NOTinCATION  OF  ELECTION 
UNDER  SECTION  460(b)(6)":  provide 
the  taxpayerf^  name  and  identifying 
number  anditihe  effective  date  of  the 
election;  and  identify  the  trades  or 
businesses  that  involve  long-term 
contracts.  A^  election  applies  to  all 
long-term  cdiitracts  completed  diuing 
and  after  the  taxable  year  for  which  the 
election  is  elective.  An  election  may 
not  be  revoked  without  the 
Commissionj^'s  consent.  A  consolidated 
group  of  corporations,  as  defined  in 
§  1.1502-l(h),  is  subject  to  consistency 
rules  analogous  to  those  in  §  1.460- 
6(e)(2)  (concerning  election  to  use 
delayed  reapplication  method)  and  in 
§  1.460-6(d)(«)(ii)(C)  (concerning 
election  to  ufae  simplified  marginal 
impact  metfaii^). 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  TH6  paperwork 
REDUCTION  ACT 

Par.  4.  The!  authority  citation  for  part 
602  continues  to  read  as  follows: 

Autbority:  M  U.S.C.  7805. 

Par.  5.  In  ^1602.101,  paragraph  (c)  is 
amended  by!  adding  an  entry  to  the  table 
in  niunericai  order  to  read  as  follows: 

§  602.101    0MB  Control  numbers. 

(c)«  •  • 


CFR  part  0^  section  wtiere 
identified  and  descrit>ed 


1.460-6T 


Current 
OMB  con- 
trol No. 


1545-1572 


Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  18, 1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-599  Filed  1-12-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Scaffolds 

CFR  Correction 

In  Title  29  of  the  Code  of  Federal 
Regulations,  part  1926,  revised  as  of  July 
1, 1997,  on  page  311,  second  coliunn,  in 
the  last  line  of  the  effective  date  note, 
the  bold  text  reading,  "Training 
requirements"  should  be  removed.  The 
following  section  number  and  heading 
should  precede  the  text  following  the 
effective  date  note. 

§  1926.454    Training  requirements. 

eaUNQCODE  1806.01-0 


DEPARTMENT  OF  THE  TREASURY 

Financial  Criniee  Enforcement 
Network 

31  CFR  Pan  103 
RIN  1506-nAA18 

Amendments  to  the  Bank  Secrecy  Act 
Regulations  Regarding  Reporting  and 
Recordkeeping  by  Card  Clubs 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
amending  the  regulations  implementing 
the  statute  generally  referred  to  as  the 
Bank  Secrecy  Act  to  include  certain 
gaming  establishments,  commonly 
called  "card  clubs,"  "card  rooms," 
"gaming  clubs,"  or  "gaming  rooms" 
within  the  definition  of  financial 
institution  subject  to  those  regulations. 
EFFECTIVE  DATE:  August  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Senior  Financial 
Enforcement  Officer,  Office  of  Program 
Development,  Financial  Crimes 
Enforcement  Network,  (703)  905-3931, 
or  Cynthia  L.  Qark,  Acting  Deputy  Legal 
Counsel,  Financial  Crimes  Enforcement 
Network,  (703)  905-3590. 


SUPPLEMENTARY  INFORMATION: 
Introduction 

This  final  rule  (i)  adds  a  definition  of 
"card  club,"  in  a  new  paragraph  (8)  of 
31  CFR  103.11(n),  as  a  component  of  the 
definition  of  "financial  institution"  for 
pur()oses  of  the  Bank  Secrecy  Act  rules, 
(ii)  provides,  by  means  of  a  new 
paragraph  (7)(iii)  in  section  103.11(n). 
for  treatment  of  card  clubs  generally  in 
the  same  manner  as  casinos  under  the 
Bank  Secrecy  Act,  (iii)  renumbers 
paragraphs  (8)  and  (9)  of  section 
103.11(n)  as  paragraphs  (9)  and  (10). 
respectively,  and  (iv)  adds  a  new 
paragraph  (11),  applicable  only  to  card 
clubs,  to  31  CFR  103.36(b).  to  require 
retention  by  card  clubs  of  records  of  a 
customer's  currency  transactions,  and  of 
records  of  all  activity  at  card  club  cages 
or  similar  facilities,  maintained  in  the 
ordinary  course  of  a  club's  business. 
The  changes  reflect  the  authority 
contained  in  section  409  of  the  Money 
Laundering  Suppression  Act  of  1994 
(the  "Money  Laimdering  Suppression 
Act"),  Title  rv  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  Pub.  L.  103- 
325. 

In  December  1996,  FinCEN  published 
a  notice  of  proposed  rulemaking  (the 
"Notice")  in  the  Federal  Register 
proposing  the  amendments  to  the  Bank 
Secrecy  Act  regulations  that  are  the 
subject  of  this  final  rule  (61  FR  67260, 
December  20, 1996).  One  comment  was 
received  in  response  to  this  Notice.  ■ 
Based  on  this  response,  the  Notice  is 
being  adopted  as  a  final  rule  with  only 
minor  editorial  changes,  and  as 
explained  below,  a  new  effective  date 
later  than  the  date  proposed  in  the 
Notice. 

Background 

The  statute  popularly  known  as  the 
"Bank  Secrecy  Act,"  Titles  I  and  n  of 
Pub.  L.  91-508,  as  amended,  codified  at 
12  U.S.C.  1829b,  12  U.S.C.  1951-1959, 
and  31  U.S.C.  5311-5330,  authorizes  the 
Secretary  of  the  Treasury,  inter  alia,  to 
issue  regulations  requiring  financial 
institutions  to  keep  record^  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal,    ' 
tax,  and  regulatory  matters,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procediues. 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330),  appear  at  31  CFR  Part  103. 
The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 


■  The  conunent  received  vnt  from  a  kige  card 
club  and  waa  generally  favorable  to  the  change* 
propoaed. 
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been  delegated  to  the  Director  of 
FinCEN. 

The  range  of  financial  institutions  to 
which  the  Bank  Secrecy  Act  applies  is 
not  limited  to  banks  and  other 
depository  institutions,  tt  also  includes 
securities  brokers  and  dealers,  money 
transmitters,  and  the  other  non-bank 
businesses  that  offer  customers  one  or 
more  financial  services.^ 

State  licensed  gambling  casinos  were 
generally  made  subject  to  the  Bank 
Secrecy  Act  as  of  May  7, 1985,  by 
regulation  issued  early  that  year.  See  50 
FR  5065  (February  6. 1985).'  Gambling 
casinos  authorized  to  do  business  under 
the  Indian  Gaming  Regulatory  Act 
became  subject  to  the  Bank  Secrecy  Act 
on  August  1, 1996.  See  61  FR  7054- 
7056  (February  23,  1996)." 

In  recognition  of  the  importance  of 
application  of  the  Bank  Secrecy  Act  to 
the  gaming  industry,  section  409  of  the 
Money  Laundering  Suppression  Act 
codiHed  the  application  of  the  Bank 
Secrecy  Act  to  gaming  activities  by 
adding  casinos  and  other  gaming 
establishments  to  the  list  of  financial 
institutions  specified  in  the  Bank 
Secrecy  Act  itself.^  The  statutory 
specification  reads: 

(2)  financial  institution  means —  < 

***** 

(X)  a  casino,  gambling  casino,  or  gaming 
establishment  with  an  annual  gaming 
revenue  of  more  than  $1,000,000  which — 

(i)  Is  licensed  as  a  casino,  gambling  casino, 
or  gaming  establishment  under  the  laws  of 
any  State  or  any  political  subdivision  of  any 
State:  or 

(ii)  Is  an  Indian  gaming  op>eration 
conducted  under  or  piirsuant  to  the  Indian 


'FinCEN  has  proposed  classifying  money 
transmitters,  retail  currency  exchangers,  check 
cashers.  and  issuers,  sellers,  and  certain  redeemers 
of  money  orders,  traveler's  checks,  and  stored 
value,  as  "money  services  businesses"  for  purposes 
of  the  Bank  Secrecy  Act.  subject  to  their  own 
suspicious  activity  reporting  and  special  currency 
transaction  reporting  rules.  See,  62  FR  27890,  62  FR 
27900,  and  62  FR  27909,  May  21.  1997.  Finalization 
of  those  rules  would  require  the  renumbering  of  the 
definitional  provisions  in  this  final  rule. 

'Casinos  with  gross  annual  gaming  revenue  of  $1 
million  or  less  were,  and  continue  to  be,  excluded 
from  coverage. 

'Treasury  has  issued  four  sets  of  rules  in  all 
relating  specifically  to  the  application  of  the  Bank 
Secrecy  Act  to  casino  gaming  establishments.  See. 
in  addition  to  the  two  rules  cited  in  the  text,  54  FR 
1165-1167  (January  12,  1989),  and  59  FR  61660- 
61662  (December  1. 1994)  (modifying  and  putting 
into  final  effect  the  rule  originally  published  at  58 
FR  13538-13550  (March  12.  1993)), 

'The  1985  action  initially  making  casinos  subject 
to  the  Bank  Secrecy  Act  had  been  based  on 
Treasury's  statutory  authority  to  designate  as 
financial  institutions  (i)  businesses  that  engage  in 
activities  "similar  to"  the  activities  of  the 
businesses  listed  in  the  Bank  Secrecy  Act,  as  well 
as  (ii)  other  businesses  "whose  cash  transactions 
have  a  high  degree  of  usefulness  in  criminal,  tax, 
or  regulatory  matters."  See  31  U.S.C.  5312(a)(2)(Y) 
and  (Z)  (as  renumbered  by  the  Money  Laundering 
Suppression  Act). 


Gaming  Regulatory  Act  other  than  an 
operation  which  is  limited  to  class  1  gaming 
(as  defined  in  section  4(6)  of  such 
Act).   *   *   * 

31  U.S.C.  5312(a)(2)(X).  Treasury  has 
previously  indicated  that  it  is  in  the 
process  of  rethinking  the  application  of 
the  Bank  Secrecy  Act  to  gaming 
establishments.  See  59  FR  61660-61662 
(December  1. 1994)  and  61  FR  7054, 
7055  (February  23, 1996).  This  final  rule 
is  a  step  in  that  process.  ^ 

Public  Comment 

FinCEN  received  one  written 
comment  on  the  proposed  regulations. 
The  comment,  which  was  generally 
favorable,  addressed  the  following  areas: 
(1)  footnote  11  in  the  preamble 
concerning  futiu^e  regulations  that 
would  extend  suspicious  activity 
reporting  to  non-bank  financial 
institutions,  (2)  the  questions  for  which 
FinCEN  specifically  invited  comment, 
and  (3)  FinCEN's  estimate  of  the  total 
annual  recordkeeping  burden  imposed 
by  the  proposed  rule. 

Footnote  11  in  the  preamble  of  the 
proposed  regulations  states  that 
Treasury  intends  to  issue  regulations  to 
require  classes  of  non-bank  financial 
institutions,  including  gaming 
establishments,  to  file  reports  of 
suspicious  transactions.  The  commenter 
recommended  that  the  future 
regulations  include  specific  examples  of 
instances  when  suspicious  activity 
reports  would  be  required.  FinCEN 
anticipates  that  when  it  issues  rules 
requiring  casinos  to  file  suspicious 
activity  reports,  it  will  provide 
examples  that  may  require  reporting. 

The  preamble  to  the  proposed 
regulations  specifically  invited 
comment  on  (1)  whether  particular  parts 
of  the  Bank  Secrecy  Act  regulations  for 
casinos  should  not  be  applied  to  card 
clubs,  (2)  what  types  of  financial 


*  On  August  18,  1997,  a  Paperwork  Reduction 
Act  Notice  appeared  in  the  Federal  Register 
soliciting  comments  concerning  a  proposed 
Treasury  Form  TD  F  90-22.49,  Suspicious  Activity 
Report  by  Casinos  (SARC).  Pursuant  to  Nevada 
State  Regulation  6A,  this  form  (in  the  version  cited 
in  the  Notice)  is  being  used,  effective  October  1, 
1997,  to  file  with  FinCEN  reports  of  suspicious 
transactions  and  activities  that  may  occur  by,  at,  or 
through  a  Nevada  casino.  Treasury  intends  to  issue 
a  notice  of  proposed  rulemaking  that  will  require 
all  casinos  or  card  clubs  subject  to  the  requirements 
of  the  Bank  Secrecy  Act  and  its  implementing 
regulations  (31  CFR  Part  103)  to  report  suspicious     » 
activity.  Until  a  final  rule  takes  effect,  casinos  and 
card  clubs  in  jurisdictions  other  than  Nevada  are 
encouraged,  but  not  yet  required,  to  file  the  SARC 
to  report  suspicious  activity.  (Treasury  issued  a 
notice  of  proposed  rulemaking  on  May  21.  1997  (62 
FR  27900)  that  would  require  money  transmitters 
and  issuers,  sellers,  and  redeemers,  of  money  orders 
and  traveler's  checks,  to  report  suspicious 
transactions  involving  at  least  $500  in  funds  or 
other  assets. ) 


services  other  than  gaming  are  offered 
by  card  clubs,  (3)  whether  special  rules 
were  needed  for  tribal  card  clubs,  and 
(4)  how  to  examine  and  enforce  tribal 
card  clubs'  compliance  with  the  Bank 
Secrecy  Act. 

The  commenter  addressed  each  of  the 
four  questions.  The  commenter  did  not 
recommend  that  card  clubs  be  exempted 
from  any  parts  of  the  Bank  Secrecy  Act 
regulations  for  casinos,  but  it  did  state 
that  the  exclusion  of  card  clubs  with 
gross  annual  gaming  revenue  of  $1 
million  or  less  was  appropriate.  The 
commenter  stated  that  its  business 
provided  the  following  financial 
services  in  addition  to  provision  of 
gaming  facilities  and  services:  check 
cashing,  cash  advances,  credit,  and  - 
safekeeping  services  to  certain 
customers,  and  automated  teller 
machines  operated  by  an  outside 
commercial  institution.  The  commenter 
did  not  believe  that  special  rules  were 
needed  for  tribal  card  clubs,  and 
suggested  that  compliance  with  the 
rules  would  be  enhanced  by  measures 
that  it  used  in  its  own  business,  such  as 
internal  auditors,  a  compliance  officer, 
controller  supervision,  and  an  annual 
compliance  audit  performed  by  an 
outside  expert. 

The  Notice  estimated  that  the  annual 
recordkeeping  burden  of  the  regulations 
would  be  686  hours.  The  commenter 
stated  that  its  estimated  average  time 
was  higher  (an  estimated  4160  hours). 
FinCEN  recognizes  that  some  businesses 
may  have  annual  recordkeeping  burdens 
that  are  higher  or  lower  than  FinCEN's 
estimated  annual  burden  because  some 
businesses  may  have  a  volume  of 
transactions  that  is  greater  or  less  than 
FinCEN's  estimated  average.  Moreover, 
FinCEN's  estimate  builds  on  the  fact 
that  the  records  required  to  comply  with 
the  regulations  generally  are  already 
prepared  in  the  normal  course  of 
business  and  reflects  only  the  additional 
time  required  to  retain  the  records.  The 
commenter's  estimate  appears,  however, 
to  reflect  activities  in  addition  to  record 
retention  that  a  card  club  may  become 
subject  as  a  result  of  being  defined  as  a 
casino.  FinCEN  willdo  an  inventory 
correction  for  existing  paperwork 
requirements  to  reflect  the  additional 
results  of  including  card  clubs  within 
the  definition  of  casinos. 

Explanation  of  Provisions 

A.  Overview 

The  final  regulations  expand  the 
range  of  gaming  establishments  to 
which  the  Bank  Secrecy  Act  applies  to 
include  card  clubs.  Generally  card  clubs 
become  subject  to  the  same  rules  as 
casinos,  unless  a  specific  provision  of 
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the  rules  in  911 CFR  Part  103  applicable 
to  casinos  enlidtly  requires  a  difiwent 
treatment  oi|  $n  additional  requirement 
for  card  clubi. 

B.  Definition  \of  Card  Club 

The  definition  of  card  club  itself  is 
added  as  a  component  of  the  definition 
of  "financial  institution"  in  a  new 
paragraph  31  CFR  103.11(n)(8).^  Under 
the  amendnient,  the  tenn  includes,  inter 
alia,  any  est^)lishment  of  the  type 
comm(mly  i^rred  to  as  a  "card  dub," 
"card  room,;  >  "earning  club"  or  "gaming 
room,"  that  iS  duly  licensed  or 
authorized  to  do  business  either  under 
state  law,  under  the  laws  of  a  particular 
political  subdivision  within  a  state,  or 
under  the  Indian  Gaming  Regulatory  Act 
or  other  fed^ial,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands. 
Card  clubs  licensed  by  U.S.  tenitories  or 
possessions  also  fall  within  the 
definition. 

The  general  need  for  and 
appropriateness  of  treatment  of  casinos 
as  financial  linstitutions  for  piuposes  of 
the  Bank  Sejtxecy  Act  have  been 
accepted,  as  indicated  above,  since  the 
mid-1980s,  ttreasury  has  made  clear  the 
need  to  pre|4nt  casinos,  which  both 
deal  in  cash  and  cash-equivalent  chips 
and  can  offi^r  a  variety  of  other  financial 
services  to  (testomers,  from  being  used 
to  avoid  thej  effect  bf  the  Bank  Secrecy 
Act.» 

Although  I  ipplication  of  the  Bank 
Secrecy  Act  io  gaming  establishments 
has  heretofore  been  limited  to  casinos, 
that  limitatuqn  is  not  a  statutory  one.  As 


''  Ai  indicatod,  no  language  in  the  finar.cial 
institution  defihition  ii  being  deleted;  present 
paragraphs  103.1  l(n)(8)  and  (n)(9)  simply  become 
paragraphs  (nK9]  and  (n)(10),  respectively. 

■  The  preomhle  to  the  final  rule  bringing  casinos 
within  the  Bank  Secrecy  Act  stated  that 

|i)n  recent  years  Treasury  has  found  that  an 
increasing  number  of  persons  are  using  gambling 
casinos  for  money  laundering  and  tax  evasion 
purposes.  In  a  number  of  instances,  narcotics 
traffickers  have  used  gambling  casinos  as 
substitutes  for  other  financial  institutions  in  order 
to  avoid  the  reporting  and  recordkeeping 
requirements  of  the  Bank  Secrecy  Act 

Inclusion  of  casinos  in  the  definition  of  financial 
institutionls]  in  31  CFR  Part  103  was  among  the 
specific  recommendations  in  the  October  1964 
report  of  the  President's  Commission  on  Organized 
Crime,  "The  Cash  Connection:  Organized  Crime, 
Financial  Institutions,  and  Money  Laundering". 
The  problem  was  also  the  subject  of  bearings  in 
1984  before  the  House  Judiciary  Subcommittee  on 
Crime  enti*led  'The  Use  of  Casinos  to  Launder  the 
Proceeds  of  Drug  Trafficking  and  Organized  Crime". 

In  order  to  prevent  the  use  of  casinos  in  this 
fashion.  Treasuiy  is  amending  the  regulations  in  31 
CFR  Part  103  to  require  gambling  casinos  to  file  the 
same  types  of  reports  [and  maintain  the  same  types 
of  records)  that  It  requires  from  financial 
institutions  curnntly  covered  by  the  Bank  Secrecy 
Act.  , 

SO  FR  5065,  we,  (February  6. 19851;  see  also  49 
FR  32861.  328St  (August  17. 1984)  (corresponding 
language  in  notice  of  proposed  rulemaking). 


noted,  the  statutory  definition  of 
financial  institution  includes  any 
establishment  licensed  as  a  "gaming 
establishment,"  whether  the  licensing 
authority  is  a  state,  a  municipality  or 
other  state  subdivision,  or  one  of  the 
licensing  authorities  recognized  by  the 
Indian  Gaming  Regulatory  A^.  See  31 
U.S.C  5311(a)(2)(X)  (quoted  above). 

Card  clubs  are  a  fast-growing  segment 
of  the  gamins  industry,  primarily  in 
California.  AJthough  cani  club 
operations  diffar,  the  establishments 
generally  ofliBr  facilities  for  gaming  by 
customers  who  bet  against  one  another, 
rather  than  against  the  establishment. 
Most  large  card  clubs  run  the  games,  but 
the  clubs  earn  their  revenue  by 
receiving  a  fee  from  customers  (for 
example  a  per  table  charge)  rather  than 
frtim,  as  in  a  classic  casino,  running 
games  and  effectively  "banking"  the 
games  offiered  so  that  customers  bet 
against  the  house. 

While  the  scope  of  casinos  and  card 
club  operations  may  have  differed  in  the 
past,  they  no  longer  necessarily  do  so. 
California  and  some  other  states  in 
which  card  clubs  operate  do  not  pennit 
casino  gaming  (or  only  permit  such 
gaming  in  limited  forms).  But,  for 
example,  customera  at  C^fomia  card 
clubs  wagered  about  $9.1  billion  in 
1996.  Against  that  background,  there  are 
two  primary  reasons  that  card  clubs, 
like  other  gaming  establishments, 
require  coverage  under  the  Bank 
Secrecy  Act. 

First,  many  card  clubs,  like  casinos, 
now  offer  their  customers  a  wide  range 
of  financial  services  (a  fact  amply 
dociunented  by  the  commenter  to  the 
Notice).  As  it  indicated  when  it 
proposed  extension  of  the  Bank  Secrecy 
Act  to  tribal  casinos,  the  Treasury  has 
generally  sought  to  apply  the  Bank 
Secrecy  Act  to  gaming  establishments 
that  provide  their  customera  with  a 
financial  product — gaming — and  as  a 
corollary  offer  a  broad  array  of  financial 
services,  such  as  customer  deposit  or 
credit  accoimts,  facilities  for 
transmitting  and  receiving  fimds 
transfera  directly  bom  other 
institutions,  and  check  cashing  and 
currency  exchange  services,  that  are 
similar  to  those  offered  by  depository 
institutions  and  other  financial  firms. 
The  fact  that  the  gaming  at  card  clubs 
does  not  directly  involve  the  wagering 
of  house  monies  in  no  way  altera  the 
fact  that  vast  sums  of  currency  and  other 
funds  pass  through  such  establishments, 
or  the  fact  that  card  clubs  are  coming  to 
offer  their  customera  corollary  financial 
services  to  facilitate  the  movement  of 
fimds. 

Second,  card  clubs  are  at  least  as 
vulnerable  as  other  gaming 


establishments  to  use  by  money 
launderera  and  those  seeking  to  commit 
tax  evasion  or  other  financial  crimes, 
both  because  of  their  size  and  because 
those  institutions  lack  many  of  the 
controls  foimd  at  casinos.  Given  their 
growth,  their  prevalence  in  the  nation's 
most  populous  state,  and  their  potential 
for  expansion,  there  is  no  basis  for 
distinguishing  card  clubs  frum  casinos 
for  purposes  of  the  Bank  Secrecy  Act.* 

Tliere  is  also  some  indication  that  the 
line  between  card  clubs  and  casinos 
may  be  blurring  in  practice.  Thus. 
FinCEN  noted  in  the  preamble  to  the 
final  rule  extending  the  Bank  Secrecy 
Act  to  tribal  casinos  that: 

[A)n  establishment  that  claimed  to  be  a 
gambling  "club"  rather  than  a  auino  because 
it  simply  offered  customers  an  opportunity  to 
gamble  with  one  another,  but  that  in  practice 
funded  certain  customers  so  that  other 
customers  were  in  effect  gambling  against 
"house"  money,  and  that  offered  its 
customers  fmancial  services  of  various  kinds, 
is  arguably  a  casino  under  present  law.  Thus, 
for  example,  if  such  a  "club"  Coiled  to  file 
currency  transactions  reports  or  allowed  a 
customer  to  deposit  funds  in  a  player  bank 
account  in  the  name  of  the  customer  without 
requiring  the  customer  to  provide  identifying 
information,  the  club  would  arguably  be 
operating  in  violation  of  the  Bank  Secrecy 
Act 

61  FR  7055  note  1. 

Given  the  growth  of  card  clubs  and 
their  potential  for  offiering  a  venue  for 
money  launderers,  the  application  of  the 
Bank  Secrecy  Act  to  suui 
establishments  should  not  depend  on 
whether  games  are  banked  or  otherwise 
backed  with  house  fimds.  ■"  Similarly, 


*  Federal  and  state  law  enforcement  authorities 
have  expressed  concern  for  several  years  about  card 
clubs  as  venues  for  criminal  activity.  See,  e.g.,    . 
Asian  Organized  Crime.  Part  I.  S.  Rep.  102-346, 
101st  Cong.,  1st  Sess.  (1991):  Asian  Organized 
Crime:  the  New  International  Criminal,  S.  Rep.  102- 
940, 101st  Cong.,  2nd.  Sess.  (1992):  Office  of  the 
Attorney  General  of  California,  "Status  of  Cardroom 
Gambling  in  California  and  the  Proposed  Gambling 
Control  Act"  (Public  Document,  February  1995);  cf. 
Permanent  Subcommittee  on  Investigations,  Senate 
Committee  on  Governmental  Affairs,  Hearings: 
Asset  Forfeiture  Program — A  Case  Study  of  the 
Bicycle  Club  Casino,  104th  Cong.,  2nd.  Sess.  (March 
19, 1996). 

"^Before  the  effective  date  of  these  amendments, 
the  receipt  of  cash  in  excess  of  S10,000  by  card 
clubs  in  a  single  transaction  (or  multiple  related 
transactions)  is  required  to  be  reported  under 
section  60501  of  the  Internal  Revenue  Code.  The 
limited  cash  transaction  reporting  rules  of  section 
60501  (which  apply  to  currency  received  by  all  non- 
financial  trades  or  businesses)  are  not  as  extensive 
as  the  reporting  rules  of  the  Bank  Secrecy  Act 
(which  apply  bo'h  to  receipts  and  payments  of 
currency)  and  are  not  matched  by  recordkeeping, 
suspicious  transaction  reporting,  ard  anti-money 
laundering  compliance  program  rules  authorized 
under  the  Bank  Secrecy  Act.  As  explained  below  in 
C  Treatment  of  Card  Clubs  Under  the  Bank  Secrecy 
Act,  upon  the  effective  date  of  these  amendments, 

ContiDuad 
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the  fact  that  some  card  clubs  operating 
under  the  terms  of  the  Indian  Gaming 
Regulatory  Act.  25  U.S.C.  2701  et  seq, 
may  be  Class  II  rather  than  Class  III 
establishments  for  purposes  of  the 
regulatory  provisions  of  that  legislation 
(so  that  card  clubs  are  subject  to  tribal 
regulation  rather  than  to  regulation 
pursuant  to  state-tribal  compact),  does 
not  provide  a  relevant  distinction  for 
Bank  Secrecy  Act  purposes. ' '  (As  was 
the  case  with  tribal  casinos,  a  card  club 
that  operates  on  Indian  lands  under  a 
view  that  compliance  with  the  Indian 
Gaming  Regulatory  Act  is  unnecessary 
or  inconsistent  with  inherent  tribal 
rights  is  not  for  that  reason  exempted 
from  the  terms  of  the  Bank  Secrecy  Act. 
to  the  extent  that  those  terms  otherwise 
apply  to  the  card  club's  operations.) 

Card  clubs,  like  casinos,  only  become 
subject  to  the  Bank  Secrecy  Act  once 
they  generate  more  than  $1  million  in 
"gross  annual  gaming  revenue."  As 
applied  to  card  clubs  the  term  includes 
revenue  derived  from  or  generated  by 
customer  gaming  activity  (whether  in 
the  form  of  per-game  or  per-table  fees, 
fees  based  on  wirmings,  rentals,  or 
otherwise)  and  received  by  an 
establishment. 

C.  Treatment  of  Card  Clubs  Under  the 
Bank  Secrecy  Act 

Under  the  final  regulations,  card  clubs 
are  treated  under  the  Bank  Secrecy  Act 
in  the  same  manner  as  casinos  unless 
specific  provisions  of  the  rules  in  31 
CFR  Part  103  explicitly  require  a 
different  treatment.  Thus,  card  clubs 
become  subject  not  simply  to  the  Bank 
Secrecy  Act's  currency  transaction 
reporting  rules  but  to  the  full  set  of 
provisions  (described  by  the  Congress  as 
"a  comprehensive  currency  reporting 
and  detailed  recordkeeping  system  with 
numerous  anti-money  laundering 
safeguards"  '-)  to  which  casinos  in  the 
United  States  are  subject. 

Treatment  of  card  clubs  on  a  par  with 
casinos  generally  imposes  on  such  clubs 
the  Bank  Secrecy  Act  rules  that  apply  to 


section  60501  will  continue  to  apply  only  to  certain 
transactions  at  card  clubs. 

' '  The  National  Indian  Gaming  Commission  has 
taken  the  position  that  games  banked  by  players, 
rather  than  the  house,  are  nonetheless  "banked  card 
■games"  whose  operation  is  required  to  occur  in  an 
authorized  Class  III  facility.  Thus  it  appears  that 
some  percentage  of  card  clubs  or  rooms  on  tribal 
lands  will  be.  or  will  be  operated  wiihin.  Class  III 
facilities  that  generally  became  subject  to  the  Bank 
Secrecy  Act  on  August  1,  1996.  See  National  Indian 
Gaming  Commission  Bulletin  95-1  (April  10. 1995). 
FinCEN  understands  that  certain  .Asian  card  games 
(whose  rules  employ  a  betting  formula  in  which  a 
player  does  not  offer  to  take  on  all  competitors), 
may  be  permitted  to  be  offered  in  Class  II  facilities 
for  purposes  of  the  Indian  Gaming  Regulatory  Act. 

''See  H.R.  Rep.  No.  652.  103rd  Cong..  2nd  Sess. 
193  (1994). 


casinos.  Thus,  each  card  club  is 
required  to  file  with  the  Department  of 
the  Treasury  a  report  of  each  receipt  or 
disbursement  of  more  than  $10,000  in 
currency  in  its  operations  during  any 
gaming  day;  aggregation  of  multiple 
currency  transactions  is  required  in  a 
number  of  situations.  See  31  CFR 
103.22(a)(2).  The  requirement  applies  to 
all  receipts  or  disbursements  of 
currency  in  connection  with  gaming 
activities  at  the  card  club,  including,  but 
not  limited  to,  transfers  of  currency  for 
chip  purchases  or  redemptions, 
exchanges  of  bills  of  one  denomination 
for  bills  of  another  denomination, 
exchanges  of  one  currency  for  another 
currency,  transfers  to  or  from  player 
accounts  or  deposit  facilities,  payments 
or  advances  on  credit,  wagers  of 
currency  or  payments  of  currency  to 
settle  wagers,  and  transfers  intended  for 
conversion  to  other  forms  of  negotiable 
instruments  or  for  electronic  funds 
transfer  or  transmittal  out  of,  or  as  a 
result  of  such  transfer  or  transmittal 
into,  the  card  club." 

It  is  particularly  important  to 
understand  that  the  requirements  apply 
regardless  of  where  the  transfers  occur 
at  the  card  club.  Thus  no  distinction  i? 
to  be  made  ^tween.  for  example, 
transactions  at  a  cage,  cashier,  or  other 
central  facility,  and  chip  purchases  or 
redemptions  from  club  nmners  or  from 
dealers  or  other  operators  of  specific 
games. 

Each  card  club  also  is  required,  like 
a  casino,  to  maintain,  and  to  retain, 
certain  records  relating  to  its  operation, 
including  records  identifying  account 
holders  [see  31  CFR  103.36(a)),  records 
showing  transactions  for  or  through 
each  customer's  account  [see,  generally, 
31  CFR  103.36(b)),  and  records  of 
transactions  involving  persons,  accounts 


'^Legislation  enacted  in  California  adds  gaming 
clubs  to  the  list  of  fmancial  institutions  in  that  state 
that  are  required  to  report  transactions  in  currency 
of  more  than  $10,000  to  the  California  Department 
of  Justice.  See  Assembly  Bill  3183  (signed 
September-28.  1996).  amending  Cal.  Penal  Code 
14161.  This  reporting  requirement  became  effective 
on  January  1. 1997.  More  recent  legislation  in 
California  provides  for  new  state  licensing  and 
regulation  of  the  card  room  gambling  industry  in 
that  state.  This  new  legislation  will  require  card 
room  owner  licensees  to  report  and  keep  records  of 
transactions,  as  determined  by  the  Division  of 
Gambling  Control  of  the  California  Department  of 
Justice,  involving  o^sh  or  credit,  including  filing 
with  the  Division  reports  .-.imilar  to  those  required 
by  31  U.S.C.  5313  and  31  CFR  103.22.  See  Senate 
Bill  8.  Gambling  Control  Act  (signed  October  11, 
1997)  amending  Cal.  Bus.  &  Prof.  Code  19800  et  seq. 
and  Cal.  Penal  Code  186.9  and  337j.  Most  of  these 
new  requirements  will  become  effective  on  January 
1.  1998.  It  is  anticipated  that  the  California  and 
Bank  Secrecy  Act  currency  transaction  reporting 
requirements  will  be  coordinated  (as  is  done  in 
other  situations  in  which  Bank  Secrecy  Act  and 
Slate  reporting  rules  ovei-lap)  to  reduce  regulatory 
burden  and  costs  of  compliance. 


or  places  outside  the  United  States.  See 
31  CFR  103.36(b)(5).  Records  of 
transactions  of  more  than  $3,000 
involving  checks  or  other  monetary 
instruments  and.records  that  are 
prepared  or  used  by  a  card  club  to 
monitor  a  customer's  gaming  activity  are 
also  among  the  types  of  records  that  are 
required  to  be  maintained.  See  31  CFR 
103.36  (b)(8)  and  (b)(9).  (A  specific 
record  retention  requirement,  applicable 
only  to  card  clubs,  is  discussed  below.) 
Finally,  card  clubs  are  required  to 
institute  training  and  internal  control 
programs  to  assure  and  monitor 
compliance  with  the  Bank  Secrecy  Act. 
See  31  CFR  103.36(b)(10)  and  103.54(a). 

Card  clubs  within  the  scope  of  the 
final  rule  in  any  event  remain  subject  to 
the  filing  requirements  of  section  60501 
of  the  Internal  Revenue  Code,  with 
respect  to  their  gaming  and  financial 
services  operations,  until  the  effective 
date  of  these  amendments.  See  section 
60501  (a)  and  (c)  of  the  Internal  Revenue 
Code,  26  U.S.C.  60501  (a)  and  (c),  and 
Treas.  Reg.  1.6050I-l(d)(2).  Section 
60501  of  the  Code  will  continue  to  apply 
to  any  non-gaming  and  non-financial 
services  operations  (for  example 
restaurant  service),  at  card  clubs  that 
become  subject  to  the  Bank  Secrecy  Act. 

D.  Additions  to  Record  Retention 
Requirements 

The  final  rule  contains  one  new 
record  retention  requirement,  applicable 
only  to  card  clubs.  A  new  paragraph  • 
(11)  of  31  CFR  103.36(b)  requires  card 
clubs  to  retain,  for  five  years,  all 
currency  transaction  logs,  multiple 
currency  transaction  logs,  and  cage 
control  logs  that  the  clubs  maintain  in 
their  business  operations.  This  is 
required  to  assure  an  adequate  basis  for 
the  audit  of  compliance  or  review  of 
compliance  by  card  clubs  with  the  Bank 
Secrecy  Act;  the  restriction  of  the 
requirement  to  card  clubs  reflects  the 
absence  for  such  clubs  of  a  state 
regulatory  scheme  under  whose  terms 
similar  records  would  already  be 
required  to  be  maintained. 

E.  Effective  Date 

The  amendments  made  by  the  final 
rule  will  become  effective  on  August  1, 
1998  to  allow  card  clubs  a  reasonable 
amount  of  time  to  train  their  staff 
members  and  to  establish  programs 
designed  to  comply  with  the 
requirements  of  the  Bank  Secrecy  Act. 

Paperwork  Reduction  Act 

The  collection  of  information       » 
contained  in  this  anal  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
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Paperwork  Reduction  Act  (44  U.S.C 
3507(d))  xind^  control  number  1506- 
0063.  An  agepicy  may  not  conduct  or 
sponsor,  and^^  (terson  is  not  required  to 
respond  to,  ai  collection  of  information 
imless  it  displays  a  valid  control 
number  assisted  by  the  Office  of 
Management  and  Budget. 

The  collectipn  of  inrormation  in  this 
final  rtmilatiMi  is  in  31  CFR 
103.36(b)(ll]L|This  information  is 
required  to  craiply  with  the  Bank 
Secrecy  Act.  nrhis  information  will  be 
used  to  assurei  an  adequate  basis  for  the 
audit  of  compliance  or  review  of 
compliance  by  card  clubs  with  the  Bank 
Secrecy  Act;  the  requirement  for  this 
information  Deflects  the  absence  for  such 
clubs  of  a  state  regulatory  scheme  under 
whose  terms  similar  records  would 
already  be  required  to  be  maintained. 
The  collection  of  information  is 
mandatory. 

The  likely  jecordkeepers  are  all  card 
clubs  conduciting  transactions  in 
currency  at  t]^0  cage  or  at  the  gaming 
tables  with  th#ir  customers  and  creating 
records  of  such  transactions  in  the 
ordinary  course  of  business.  FinCEN 
understands  that  one  of  the  largest  card 
clubs  in  California  conducted  a  study  in 
1997  of  ciurency  transaction  entries  in 
excess  of  $2,^00  recorded  in  its 
currency  transaction  logs  which 
indicated  that  approximately  3,800 
individual  customer  transactions  were 
recorded  during  a  representative  month. 
The  card  club  is  responsible  for 
approximated  20  percent  of  the  IRS 
Form  8362  fiuligs  submitted  by  all  card 
clubs  in  California.  By  extrapolating 
these  figures  to  the  entire  card  club 
industry,  FinCEN  estimates  that 
approximately  215,000  currency 
transactions  in  excess  of  $2,500, 
occurring  at  the  cage  Or  at  the  gaming 
tables,  would  be  recorded  aimually. 

Frequency.- Each  time*  a  currency 
transaction  is  recorded  at  the  cage  or  at 
the  gaming  tables. 

Estimated  Number  of  Such  Currency 
Transactions:  215,000. 

Estimate  of  Total  Annual  Burden  on 
Card  Clubs:  Recordkeeping  burden 
estimate  =  approximately  686  hours  per 
year  for  record  retention. 

Estimate  of  total  Annual  Cost  to  Card 
Clubs  for  Hoift  Burdens:  Based  on  $20 
per  hour,  the  jtbtal  cost  of  compliance 
with  the  final  recordkeeping  rule  is 
estimated  to  be  approximately  $14,000. 

Estimate  of  Total  Other  Burden  Hours 
to  Respondeiits:  Approximately  19,000 
hours  per  year. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  Based  on  $20  per  hour, 
the  total  other  jannual  costs  to  comply 
with  other  ca^  no  recordkeeping,, 
reporting  and  »mpliance  program 


requirements  is  estimated  to  be 
approximately  $380,000. 

Comments  concerning  the  acouacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget.  Attention:  Drak  Officer  for  the 
Treasury  Department.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C..  20503. 

Special  Analyses 

It  has  been  determined  that  this  final 
rule  (i)  is  not  siibject  to  the  "budgetary 
impact  statement"  requirement  of 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  and 
(ii)  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866.  It 
is  not  anticipated  that  this  final  rule  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  Nor  will  it 
affect  adversely  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  comptetition.  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  governments  or 
communities.  The  final  rule  is  neither 
inconsistent  with,  nor  does  it  interfere 
with,  actions  taken  or  planned  by  other 
agencies.  Finally,  it  raises  no  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  the  Internal  Revenue 
Code,  card  clubs  are  already  subject  to 
requirements  regarding  the  receipt  of 
cash  from  customers  similar  to  those  in 
this  regulation.  Moreover,  to  the  extent 
this  regulation  imposes  recordkeeping 
requirements,  those  requirements 
generally  concern  information  already 
foimd  in  routine  business  records. 

Compliance  With  5  U.S.C  801 

Prior  to  the  date  of  publication  of  this 
document  in  the  Federal  Register, 
FinCEN  will  have  submitted  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  the  information 
required  to  be  submitted  or  made 
available  with  respect  to  this  final  rule 
by  the  provisions  of  5  U.S.C.  801. 
(a)(1)(A)  and  (a)(1)(B). 

List  of  Subjects  in  31  CFR  Part  103^ 

Authority  delegations  (Government 
agencies).  Banks,  Banking,  Currency, 
Foreign  Banking,  Gambling, 
Investigations,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Amendments  to  the  Regulations 

Accordingly,  31  CFR  Part  103  is 
amended  as  follows: 


PART  103— FINANaAL 
RECORDKEEPINQ  AND  REPORTMQ 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Autfaority:  12  U.S.C  1829b  and  1951-1959; 
31  U.S.C  5311-5330. 

2.  Section  103.11  is  amended  by 
redesignating  present  paragraphs  (n)(8) 
and  (n)(9)  as  paragraphs  (n)(9)  and 
(n)(10),  respectively,  and  by  adding  new 
paragraphs  (n)(7)(iii)  and  (n)(8)  to  read 
as  follows: 

1103.11    Meaning  of  terma. 

(n)«  •  • 
(7).  •  . 

(iii)  Any  reference  in  this  part,  other 
than  in  this  paragraph  (n)(7)  and  in 
paragraph  (n)(8)  of  this  section,  to  a 
casino  shall  also  include  a  reference  to 
a  card  club,  unless  the  provision  in 
question  contains  specific  language 
varying  its  application  to  card  cli^  or 
excluding  card  clubs  from  its 
application. 

(8)(i)  Card  club.  A  card  club,  gaming 
club,  card  room,  gaming  room,  or 
similar  gaming  establishment  that  is 
duly  licensed  or  authorized  to  do 
business  as  such  in  the  United  States, 
whether  under  the  laws  of  a  State,  of  a 
Territory  or  Insular  Possession  of  the 
United  States,  or  of  a  political 
subdivision  of  any  of  the  foregoing,  or 
under  the  Indian  Gaming  Regulatory  Act 
or  other  federal,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands 
(including,  without  limitation,  an 
establishment  operating  on  the 
assumption  or  imder  the  view  that  no 
such  authorization  is  required  for 
operation  on  Indian  lands  for  an 
establishment  of  such  type),  and  that 
has  gross  annual  gaming  revenue  in 
excess  of  $1,000,000.  The  term  includes 
the  principal  headquarters  and  every 
domestic  branch  or  place  of  business  of 
the  establishment,  llie  term  "casino,"  as 
used  in  this  Part  shall  include  a 
reference  to  "card  club"  to  the  extent 
provided  in  paragraph  (n)(7)(iii)  of  this 
section. 

(ii)  For  purposes  of  this  paragraph 
(n)(8),  gross  annual  gaming  revenue 
means  the  gross  revenue  derived  from  or 
generated  by  customer  gaming  activity 
(whether  in  the  form  of  per-game  or  pei^ 
table  fees,  however  computed,  rentals, 
or  otherwise)  and  received  by  an 
establishment,  during  either  the 
establishment's  previous  business  year 
or  its  current  business  year.  A  card  club 
that  is  a  financial  institution  for 
purposes  of  this  Part  solely  because  its 
gross  annual  revenue  exceeds 
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$1,000,000  during  its  current  business 
yeai,  shall  not  be  considered  a  financial 
institution  for  purposes  of  this  Part  prior 
to  the  time  in  its  current  business  year 
when  its  gross  annual  revenue  exceeds 
$1,000,000. 

3.  Section  103.36  is  amended  by 
adding  a  new  paragraph  (b)(ll)  to  read 
as  follows: 

f  103.36    AfldltkNMl  records  to  be  mad* 
and  rataiiwd  by  caainos. 

•        *        •        •        • 

(11)  In  the  case  of  card  clubs  only, 
records  of  all  currency  transactions  by 
customeii,  including  without  limitation, 
records  in  the  form  of  ciurency 
transaction  logs  and  multiple  currency 
transaction  logs,  and  reconis  of  all 
activity  at  cages  or  similar  facilities, 
including,  without  limitation,  cage 
control  logs. 

Dated:  January  7, 1998. 

Stanley  E.  Morris, 

Director,  Financial  Crimes  Enforcement 
Network. 

IFR  Doc.  98-743  Filed  1-12-98;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Parts  1151, 1153,  and  1155 

Bytowrs 

AOBCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Final  rule. 


summary:  The  Architectural  and 
Transporiation  Barriers  Compliance 
Board  (Access  Board)  has  adopted 
amendments  to  its  General  Statement  of 
Policy,  Statement  of  Organization  and 
Procedures  and  Authorities  and 
Delegations.  The  amendments  were 
adopted  to  update  and  improve  the 
Board's  operations  and  to  streamline  the 
Board's  regulations.  The  amendments 
are  being  published  so  that  all  affected 
peraons  will  be  fully  informed  about 
procedures  governing  the  Access  Board. 
DATES:  Effective  date:  January  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Stewart,  Access  Board,  1331  F 
Street,  NW,  Suite  1000,  Washington, 
D.C.  20004-1111.  Telephone  number 
(202)  272-5434  ext  52  (voice);  (202) 
272-5449  (TTY).  Electronic  mail 
address:  stewart@access-board.gov. 
8UPPLEMOITARY  INFORMATION:  Pursuant 
to  section  502  of  the  Rehabilitation  Act 
of  1973,  29  U.S.C.  792,  as  amended,  the 


Access  Board  originally  adopted  36  CFR 
Part  1151  General  Statement  of  Policy 
on  September  12, 1978,  the  Statement  of 
Organization  and  Procedures  codified  at 
36  CFR  Part  1155  on  September  16, 
1975;  and  36  CFR  Part  1153  Authorities 
and  Delegations  on  July  12, 1983. 
Together,  the  three  parts  provide 
guidance  on  the  overall  policies  of  the 
Board;  the  duties  and  responsibilities  of 
the  Board,  its  officers  and  committees; 
procedures  for  election  of  Board  officers 
and  for  Board  and  committee  meetings; 
and  supervisory  obligations.  The  most 
recent  amendments  adopted  by  the 
Board  at  its  May  1997  meeting  combine 
the  three  documents  into  a  single  part 
entitled  Bylaws  which  is  codified  at  36 
CFR  1151.  Parts  1153  and  1155  have 
been  removed.  Language  which  was 
superseded,  outdated  or  unnecessary 
has  been  removed.  The  number  of  Board 
meetings  has  been  changed  from  six 
Board  meetings  to  five  Board  meetings 
and  one  scheduled  Board  event.  It  is  the 
intention  of  the  Board  that  this  event  be 
held  out  of  the  Washington  D.C.  area  in 
order  to  encoiuage  input  and  comment 
from  the  general  public.  Membership  in 
the  subject  matter  committees  has  been 
expanded  and  memberahip  in  the 
Executive  Committee  was  changed  to 
provide  for  the  additional  membership 
of  new  subject  matter  committee  chairs 
and  at-large  members.  Other 
miscellaneous,  procedural  amendments 
include  the  setting  of  the  agenda  for 
Board  meetings,  participation  in  Board 
and  committee  meetings  by  conference 
telephone  and  the  estabUshment  of 
committee  charters.  The  amendments 
were  adopted  by  the  Board  to  update 
and  improve  the  Board's  organization 
and  operating  procedures.  The  deletion 
of  language  and  the  combining  of  the 
Board's  bylaws  into  one  part  have 
greatly  streamlined  the  Board's  existing 
regulations. 

List  of  Subjects 

36  CFR  Part  1151 

Authority  delegations  (Government 
agencies),  Organizations  and  functions 
(Government  agencies). 

36  CFR  Part  1153 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

36  CFR  Part  1155 

Organizations  and  functions 
(Government  agencies). 


Authorized  by  vote  of  the  Access  Board  on 
May  14. 1997. 

Patrick  D.  Camum, 

Chairperson.  Architectural  and 
Transportation  Barriers  Compliance  Board. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  January  8, 1998. 

Piusuant  to  29  U.S.C.  792,  as 
amended,  and  for  the  reasons  set  forth 
in  the  preamble,  chapter  XI  of  title* 36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  1151  is  revised  to  read  as 
follows: 

PART  1151— BYLAWS 

1151.1  Establishment. 

1151.2  Authority. 

1151.3  Officers. 

1151.4  Delegations. 

1151.5  Board  meetings. 

1151.6  Conunittees. 

1151.7  Amen(!ments  to  the  bylaws. 
Authority:  29  U.S.C  792. 

§1151.1    Eatabllahmant 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  was 
established  piusuant  to  section  502  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  The  agency  is  also  known  and 
often  referred  to  as  the  "Access  Board" 
or  simply  the  "Board." 

S11S1.2    Authority. 

The  Board  shall  have  the  authority 
and  responsibilities  as  set  forth  in 
section  502  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  792);  secUon  504  of  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12204);  and  section  225(e)  of 
the  Telecommunications  Act  of  1996  (47 
U.S.C.  255(e)). 

S  1151.3    Officers. 

(a)  Board.  The  Board  is  the  governing 
body  of  the  agency. 

(b)  Chair,  Vice-Chair.  The  head  of  the 
agency  is  the  Chair  of  the  Board  and,  in 
his  or  her  absence  or  disqualification, 
the  Vice-Chair  of  the  Board.  As  head  of 
the  agency,  the  Chair  represents  the 
Board  whenever  an  applicable  Federal 
statute  or  regulation  imposes  a  duty  or 
grants  a  right  or  authority  to  the  head  of 
the  agency  and  has  the  authority  to  act 
in  all  mattera  relating  to  the  operation 
of  the  Board.  The  Chair  may  delegate 
any  such  duties  and  responsibilities  by 
written  delegation  of  authority.  The 
Chair  supervises  the  Executive  Director 
and  evaluates  his  or  her  performance 
and  approves  performance  evaluations 
of  employees  who  report  directly  to  the 
Executive  Director.  The  authority  to 
supervise,  evaluate  and  approve 
performance  evaluations  of  the 
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Executive  Director  and  those  employees 
who  report  directly  to  the  Executive 
Director  may  only  be  delegated  to  the 
Vice-Chair  of  the  Board. 

(c)  ElectioOh  term.  The  Chair  and  the 
Vice-Chair  of  the  Board  shall  be  elected 
by  a  majority  of  the  membership  of  the 
Board  (as  fixed  by  statute)  and  serve  for 
terms  of  one  year.  Elections  shall  be 
held  as  soon  las  possible  upon 
completion  of  the  one  year  term  of  the 
Chair  and  Vioa-Chair.  If  no  new  Chair  or 
Vice-Chair  hw  been  elected  at  the  end 
of  the  one-year  term,  the  incimibents 
shall  continue  to  serve  in  that  capacity 
until  a  successor  Chair  or  Vice-Qiair  has 
been  elected.  When  the  Chair  is  a  public 
member,  the  | Vice-Chair  shall  be  a 
Federal  meiijper;  and  when  the  Chair  is 
a  Federal  mejitiber,  the  Vice-Chair  shall 
be  a  public  member.  Upon  the 
expiration  of  the  term  as  Chair  of  a 
Federal  member,  the  subsequent  Chair 
shall  be  a  pubilic  member;  and  vice 
versa.  i  1 

(d)  Executi;^e  Director.  The  Executive 
Director  is  nominated  by  the  Chair  and 
confirmed  by  the  Board.  The  Executive 
Director  proyjdes  administrative 
leadership,  arid  supervision  and 
management  of  staff  activities  in 
carrying  out  the  policies  and  decisions 
of  the  Board  under  the  direction  and 
supervision  of  the  Chair.  The  Executive 
Director  has  t|ie  authority  to  execute 
contracts,  agraements  and  othw 
dociunents  njacessary  for  the  operation 
of  the  Board;!  hire,  fire  and  promote  staff 
(including  te^iporary  or  intermittent 
experts  and  dOnsultants);  procure  space, 
equipment  and  supplies;  and  obtain 
interagency  dod  commercial  support 
services.  The  Executive  Director  directs 
compliance  ^id  enforcement  activities 
in  accordance  with  the  procedures  set 
forth  in  36  CFR  part  1150,  including 
issuing  citations  and  determinations  not 
to  proceed,  conducting  negotiations  for 
compliance,  ^itering  into  agreements 
for  volimtary  compliance  and 
performing  aU  other  actions  authorized 
by  law  pertairling  to  compliance  and 
enforcement  riot  otherwise  reserved  to 
the  Board.       I 

(e)  General  Counsel.  The  General 
Counsel  is  nb^inated  by  the  Chair  and 
confirmed  by  uie  Board.  The  General 
Counsel  is  responsible  to  the  Board 
under  the  supervision  of  the  Executive 
Director. 


f 


§1151.4    Dentations. 

(a)  Executive  Committee.  The  Board 
may  delegate  to  the  Executive 
Committee  all  thority  to  implement  its 
decisioiA  by  p  majority  vote  of  the 
members  pres  snt  at  a  meeting  and  any 
proxies.  To  the  extent  permitted  by  law, 
the  Board  may  delegate  to  the  Executive 


Committee  any  other  of  its  authorities 
by  two-thirds  vote  of  the  members 
present  at  a  meeting  and  any  proxies.  A 
separate  delegation  is  necessary  for  each 
action  the  Board  desires  the  Executive 
Committee  to  implement. 

(b)  Other.  To  the  extent  permitted  by 
law,  the  Board  may  delegate  other 
duties  to  its  officers  or  committees  by  a 
vote  of  two-thirds  of  the  members 
present  at  a  meeting  and  any  proxies. 

(c)  Redelegation.  Unless  expressly 
prohibited  in  the  original  delegation,  an 
officer  or  committee  may  redelegate 
authority. 

S1151.S    Board  meetings. 

(a)  Number.  The  Chair  shall  schedule 
five  regular  meetings  of  the  Board  each 
year.  In  addition,  the  Board  shall 
schedule  one  Board  sponsored  public 
event. 

(b)  Timing.  Regular  meetings  of  the 
Board  and  at  least  one  Board  sponsored 
event  shall  ordinarily  be  held  on  the 
Wednesday  following  the  second 
Tuesday  of  every  other  month.  The 
Chair  may  reschedule  a  regular  meeting 
of  the  Board  to  another  date,  no  more 
than  one  month  earlier  or  later  than  the 
regularly  scheduled  date. 

(c)  Agenda.  The  Chair  establishes  the 
agenda  for  the  meetings.  Members  or 
committees  shall  forward  submissions 
for  agenda  items  to  the  Chair.  Except  for 
items  concerning  the  adoption, 
amendment  or  recision  of  the  bylaws  in 
this  part,  an  item  may  be  placed  before 
the  Board  for  consideration  without  the 
approval  of  the  Chair  upon  a  two-thirds 
vote  of  the  members  present  at  a  Board 
meeting  and  any  proxies  to  suspend  the 
rules  of  order.  Items  concerning  the 
adoption,  amendment  or  recision  of  the 
bylaws  in  this  part  may  be  placed  on  a 
future  Board  agenda  without  the 
approval  of  the  Chair  upon  a  vote  of 
two-thirds  of  the  membership  of  the 
Board  (as  fixed  by  statute). 

(d)  Notice.  The  Chair  shall  provide  a 
written  notice  of  scheduled  Board 
meetings,  including  the  agenda  and 
supporting  materials  for  the  meeting,  to 
each  Board  member  at  least  ten  (10) 
work  days  prior  to  the  meeting.  The  ten 
(10)  days  notice  requirement  may  be 
waived  upon  a  two-thirds  vote  by  the 
members  present  at  the  Board  meeting 
and  any  proxies  to  suspend  the  rules  of 
order. 

(e)  Cancellation.  The  Chair  may 
cancel  a  regular  meeting  of  the  Board  by 
giving  written  notice  of  the  cancellation 
at  least  ten  (10)  work  days  prior  to  the 
meeting  where  practical. 

(f)  Special  meetings.  The  Chair  may 
call  special  meetings  of  the  Board  to 
deal  with  important  matters  arising 
between  regular  meetings  which  require 


action  by  the  Board  prior  to  the  next 
regular  meeting.  Voting  and  discussion 
shall  be  limited  to  the  subject  matter 
which  necessitated  the  call  of  the 
special  meeting.  All  Board  members 
shall  receive  reasonable  advance  notice 
of  the  time,  place,  and  purpose  of  the 
special  meeting. 

(g)  Record.  Tne  Executive  Director 
shall  maintain  a  permanent  record  of 
the  minutes  of  the  meeting  and 
attendance.  The  Board  shall  approve  the 
final  minutes  after  all  corrections  and 
additions  have  been  incorporated. 

(h)  Rules  for  Board  meetings. 
Meetings  of  the  Board  shall  be  held  in 
accordance  with  Robert's  Rules  of 
Order,  except  as  otherwise  prescribed  in 
the  bylaws  in  this  part. 

(i)  Quorum.  (1)  A  quorum  shall  be  the 
majority  of  the  membership  of  the  Board 
(as  fixed  by  statute).  At  least  half  of  the 
members  required  for  a  quorum  shall  be 
public  members. 

(2)  Fhixies  shall  not  be  counted  for 
purposes  of  establishing  a  quorum. 

(3)  If  a  quorum  is  not  present,  a 
meeting  shall  be  held  only  for  the 
purpose  of  discussion  and  no  vote  may 
be  taken. 

(j)  Voting.  (1)  Only  Board  members 
may  vote. 

(2)  Except  as  otherwise  prescribed  in 
the  bylaws  in  this  part,  a  majority  vote 
of  the  members  present  and  any  proxies 
is  necessary  for  action  by  the  Board. 

(3)  The  presiding  officer  shall  have 
the  same  right  to  vote  as  any  other 
member. 

(4)  Any  member  may  give  his  or  her 
directed  or  undirected  proxy  to  any 
other  Board  member,  present  at  the 
meeting.  Proxies  shall  be  given  in 
writing  and  submitted  to  the  Chair  prior 
to  or  at  the  meeting.  A  directed  proxy 
shall  be  voided  as  to  a  specific  issue  if 
the  question  on  which  the  vote  is 
eventually  taken  differs  from  the 
question  to  which  the  proxy  is  directed. 

(5)  The  Board  may  act  on  items  of 
business  between  meetings  by 
notational  voting.  At  the  request  of  the 
Chair,  the  Executive  Director  shall  send 
a  written  ballot  to  each  Board  member 
describing  each  item  submitted  for 
notational  voting.  If  any  Board  member 
requests  discussion  on  an  item,  the 
ballots  shall  not  be  counted  and  the 
Chair  shall  place  the  item  on  the  next 
Board  meeting  agenda  for  discussion 
and  voting. 

(k)  Telecommunications.  A  member  of 
the  Board  shall  be  considered  present  at 
a  meeting  when  he  or  she  participates 
in  person  or  by  conference  telephone  or 
similar  communication  equipment 
which  enables  all  persons  participating 
in  the  meeting  to  communicate  with 
each  other. 
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f  1151.6 

(a)  Executive  Committee — (1) 
Establishment.  The  Board  shall  have  an 
Executive  Committee  to  serve  as  a 
leadership  and  coordinating  committee. 
The  Executive  Committee  acts  on  behalf 
of  the  Board  in  between  regularly 
scheduled  Board  meetings  as  necessary 
and  as  authorized  by  delegation  of  the 
Board.  In  addition,  the  Executive 
Committee  has  the  following  duties  and 
responsibilities: 

(i)  To  review  and  consider 
recommendations  and  proposals  firom 
the  various  subject  matter  committees; 

(ii)  To  review  and  make 
recommendations  to  the  Board  to  amend 
or  approve  the  Board's  bylaws:  and 

(iiij  To  request  and  review  all 
committee  charters. 

(2)  Chair.  The  Vice-Chair  of  the  Board 
shall  serve  as  Chair  of  the  Executive 
Committee. 

(3)  Membership.  The  Executive 
Committee  shall  be  composed  of  a 
minimum  of  six  members,  three  Federal 
and  three  public  members,  which  shall 
include  the  Chair  and  the  Vice-Chair  of 
the  Board,  the  chairs  of  each  of  the 
subject  matter  committees,  and  two  at 
large  members.  The  two  at  large 
members  shall  balance  the  number  of 
Federal  and  public  members  and  shall 
be  elected  by  the  Board  after  the 
election  of  the  Chair  and  Vice-Chair  of 
the  Board  and  the  chairs  of  the  subject 
matter  committees.  In  the  event  that  the 
Board  should  establish  three  or  more 
subject  matter  committees,  additional 
at-laige  members  shall  be  elected  as 
necessary  to  balance  the  Federal  and 
public  membership  of  the  committee. 

(4)  Quorum.  A  quorum  in  the 
Executive  Committee  shall  be  a  majority 
of  the  membership,  present  at  the 
meeting.  In  the  absence  of  their  Federal 
member,  the  liaison  may  count  toward 

a  quorum.  If  a  quorum  is  not  present,  a 
meeting  can  be  held  only  for  the 
purposf  of  discussion  and  no  vote  may 
betaken. 

(5)  Voting,  (i)  The  presiding  officer 
shall  have  the  same  right  to  vote  as  any 
other  member. 

(ii)  On  matters  subject  to  Board 
review,  liaisons  are  permitted  to  vote  in 
the  absence  of  their  Federal  member.  A 
majority  vote  of  the  members  (or 
liaisons)  present  at  the  meeting  and  any 
directed  or  undirected  proxies  is 
necessary  for  action  by  the  committee. 

(iii)  On  matters  of  final  action,  not 
subject  to  Board  review,  a  majority  vote 
of  the  membership  of  the  committee, 
present  at  the  meeting  or  by  directed 
proxy,  is  necessary  for  action  by  the 
committee.  In  the  absence  of  their 
Federal  member,  liaisons  are  permitted 
to  cast  a  directed  proxy  only. 


(b)  Subject  matter  committeei-^l) 
Establishment.  The  Board  may  establish 
or  dissolve  subject  matter  committees  by 
a  two-thirds  vote  of  the  members 
present  and  any  proxies. 

(2)  Chair.  The  Chair  of  a  subject 
matter  committee  shall  be  elected  by  the 
Board  after  the  election  of  the  Chair  and 
Vice-Chair  of  the  Board  and  shall  serve 
as  a  member  of  the  Board's  Executive 
Committee.  <• 

(3)  Membership.  Each  subject  matter 
committee  shall  be  comprised  of  a 
minimum  of  seven,  and  a  maximiun  of 
nine,  members.  Except  for  the  Chair  of 
the  committee  who  is  elected  by  the 
Board,  the  members  of  the  committee 
shall  be  appointed  by  the  Chair  of  the 
Board.  Members  shall  serve  a  term  of 
one  year  corresponding  to  that  of  the 
Chair  of  the  Board,  and  continue-their 
duties  until  their  successors  have  been 
appointed. 

(4)  Quorum.  A  quorum  shall  be  a 
majority  of  the  actual  membership  of  the 
committee.  A  liaison  may  represent  the 
Federal  member  for  purposes  of  a 
quorum.  If  a  quorum  is  not  present,  a 
meeting  shall  be  held  only  for  the 
purpose  of  discussion  and  no  vote  may 
be  taken. 

(5)  Voting.  Directed  or  undirected 
proxies  are  permitted.  In  the  absence  of 
their  Federal  member,  liaisons  are 
permitted  to  vote  on  all  matters  which 
are  subject  to  review  by  the  full  Board. 
The  presiding  officer  shall  have  the 
same  right  to  vote  as  any  other  member. 
A  majority  vote  of  the  members  (or 
liaisons)  present  at  the  meeting  and  any 
directed  or  undirected  proxies  is 
necessary  for  action  by  the  committee. 

(c)  Special  committees.  The  Chair,  the 
Board,  the  Executive  Committee  or  a 
subject  matter  committee  may  appoint  a 
special  committee  to  carry  out  a  specific 
task.  A  special  committee  shall  dissolve 
upon  completion  of  its  task  or  when 
dissolved  by  its  creator.  A  special 
committee  shall  be  governed  by  the 
same  rules  and  procedures  applicable  to 
subject  matter  committees  unless  other 
rules  or  procedures  are  approved  by  the 
creator  of  the  committee. 

(d)  Telecommunications.  A  member 
of  a  committee  shall  be  considered 
present  at  a  meeting  when  be  or  she 
participates  in  person  or  by  conference 
telephone  or  similar  commimication 
equipment  which  enables  all  persons 
participating  in  the  meeting  to 
commiuiicate  with  each  other. 

(e)  Charter.  With  the  exception  of  a 
Committee  of  the  Whole,  each 
committee  shall  establish  a  charter  and 
may  establish  any  additional  procedures 
provided  that  they  do  not  conflict  with 
the  provisions  of  the  bylaws  in  this  part. 


(f)  Procedure.  Committee  meetings 
shall  be  held  in  accordance  with 
Robert's  Rules  of  Order,  except  as 
otherwise  prescribed  in  the  bylaws  in 
this  part  or  committee  charters. 

(g)  Records.  Committees  shall 
maintain  .written  records  of  the 
meetings. 

S  1151.7   AmwidnwntstotlMbylMra. 

In  order  to  amend  the  bylaws  in  this 
part,  a  vote  of  two-thirds  of  the 
membership  of  the  Board  (as  fixed  by 
statute)  at  the  time  the  vote  is  taken 
shall  be  required.  The  Board  shall  not 
suspend  the  rules  in  taking  any  action 
concerning  adoption,  amendment  or 
redsion  of  the  bylaws  in  this  part  except 
that  by  vote  of  two-thirds  of  the 
memlwrship  of  the  Board  (as  fixed  by 
statute),  an  item  concerning  the 
adoption,  amendment  or  recision  of  the 
bylaws  in  this  part  may  be  placed  on  an 
agenda  for  Boaid  consideration  at  a 
future  meeting. 

PARTS  1153  AND  11 55— (REMOVED] 

2.  Parts  1153  and  1155  are  removed. 
[PR  Doc.  98-767  Filed  1-12-98;  8:45  am) 
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UBRARY  OF  CONGRESS 

Copyright  Office 

37CFRPart203 
[DoekM  No.  97-7] 

Implementation  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996 

AOaiCY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Final  regulations. 

summary:  The  Copyright  Office  is 
issuing  final  regulations  permitting 
public  access  to  Office  records  created 
on  or  after  November  1, 1996,  in 
electronic  format.  These  final 
regulations  conform  the  Copyright 
Office's  regulations  to  the  requirements 
of  the  Freedom  of  Information  Act 
(FOIA),  as  amended  by  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA). 
EFFECTIVE  DATE:  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
Patricia  L.  Sinn.  Senior  Attorney, 
Copyright  GC/I&R,  P.O.  Box  70400. 
Southwest  Station.  Washington.  D.C. 
20024.  Telephone:  (202)707-83db.  Fax: 
(202)707-8366. 
SUPPLEMENTARY  INFORMATION:  The 

Copyright  Office  adopts  final 
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regulations  amending  Part  203  of  its 
regulations  to  implement  the  EFOIA, 
Pub.  L.  No.  lid4-231, 110  Stat.  3048 
(1996),  whiCh  amended  the  FOIA,  5 
U.S.C.  et  seq.  The  Office  is  subject  to  the 
FOIA,  which  is  part  of  the 
Administrative  Procedure  Act,  under 
section  701(<SJ  of  title  17,  U.S.C. 
Copyright  Office  regulations  describe 
records  and  dociunents  available  for 
public  inspetiMon  under  the  Copyright 
Act,  the  Privacy  Act  of  1974,  and  the 
FOIA.  See  37  CFR  201.2,  203,  204. 

The  EFOIAl  signed  into  law  on 
October  2, 1906,  contains  amendments 
that  address  phethods  required  to  make 
agency  recori:)s  available  to  the  public 
by  electronic  means  and  in  electronic 
formats.  This  regulation  revises  several 
provisions  of  the  Office's  FOIA 
regulations  i^der  37  CFR  203  to  comply 
with  provisions  of  the  EFOIA.  The  final 
regulation  alsb  establishes  a  response 
period  of  30  days  within  which  appeals 
to  denials  for  information  must  be 
made.  Interint  regulations  with  a  request 
for  commentis  were  issued  October  28, 
1997.  62  FR  55740  (October  28.  1997). 
No  comments  were  received.  The 
interim  regulations,  together  with  the 
addition  of  the  response  period  for 
appeals,  are  ajdopted  as  final 
regulations,   j 

List  of  Subje|:fs  in  37  CFR  Part  203 

Freedom  of  Information  Act,  Policies 
and  procedures. 

Final  Regul4t|ions' 

In  consideir^tion  of  the  foregoing,  the 
Copyright  Office  adopts  the  interim  rule 
amending  part  203  of  37  CFR,  as 
published  at  82  FR  55740  on  October 
28, 1997,  with  the  following  changes: 

PART  20a— ^EEDOM  OF 
INFORMATION  ACT:  POUCIES  AND 
PROCEDURBS 

1.  The  authority  citation  for  part  203 
is  revised  to  read  as  follows: 

Authority:  1  i  U.S.C  702;  5  U.S.C  552,  as 
amended. 

2.  Section  |303.4  is  amended  by 
adding  two  n^w  sentences  at  the  end  of 
paragraph  (f)  and  revising  the  last 


sentence  of 
follows 

S  203.4 


graph  (i)(2)  to  read  as 


of  operation. 


(f)  *  *  *  If  w  requestor  wishes  to 
appeal  a  denial  of  some  or  all  of  his  or 
her  request  for  information,  he  or  she 
must  make  ata  appeal  in  writing  within 
30  calendar  dbys  of  the  date  of  the 
Office's  denM.  The  request  should  be 


directed  to  the  General  Counsel  of  the 
United  States  Copyright  Office. 

(i)  *  *  * 

(2)  *  *  *  Denials  of  requests  for 
expedited  processing  may  be  appealed 
to  the  Office  of  the  General  Coimsel. 

Dated:  lanuary  7. 1998. 
David  O.  Canon, 
General  Counsel. 
(FR  Doc.  98-692  Filed  1-12-98;  8:45  am) 

BILLING  OOOE  Ui^-Vy* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
IFRL-6949-41 

Protection  of  Stratospheric  Ozone: 
Notice  of  Revocation  of  Certification  of 
Refrigerant  Recianiation  Organization 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  revocation. 

SUMMARY:  Through  this  action,  EPA  is 
announcing  the  revocation  of 
certification  of  Omega  Refrigerant 
Reclamation,  an  organization  previously 
certified  to  reclaim  refrigerant  in 
accordance  with  the  regulations 
promulgated  at  40  CFR  part  82,  subpart 
F.  Omega  has  locations  in  Whittier,  CA; 
Irwindale,  CA;  and  North  Las  Vegas, 
NV.  Omega  was  issued  a  letter  of 
revocation  on  December  18, 1997,  that 
explained  the  basis  for  EPA's  decision. 

Omega  has  not  complied  with  the 
requirements  established  for  refrigerant 
reclaimers  pursuant  to  section  608  of 
the  Clean  Air  Act  Amendments  (the 
Act).  In  accordance  with  40  CFR  164  of 
those  requirements,  no  person  may  sell 
or  offer  for  sale  for  use  as  a  refrigerant 
any  class  I  or  class  II  substance 
consisting  wholly  or  in  part  of  used 
refrigerant  unless  the  substance  has 
been  reclaimed  to  at  least  the  purity 
specified  in  the  Air-Conditioning  and 
Refrigeration  Institute  (ARI)  Standard 
700-1993,  and  that  person  has  verified 
such  purity  using  the  analytical 
methodology  prescribed  in  ARI  700- 
1993,  set  forth  in  40  CFR  82.152(r)  and 
82.154(g)(1).  Section  82.164(g)  provides 
that  failure  to  abide  by  any  of  the 
requirements  of  40  CFR  part  82,  subpart 
F,  including  failure  to  meet  the  purity 
standard,  may  result  in  revocation  of 
certification.  Dermis  R.  O'Meara, 
President  of  Omega  Refrigerant 
Reclamation,  has  been  convicted  of  a 
criminal  felony  for  selling  and  offering 
for  sale  a  class  I  controlled  substance  for 
use  as  a  refrigerant  without  reclaiming 


the  substance  to  at  least  the  purity 
specified  in  ARI  Standard  700-1993  and 
without  verifying  the  stated  purity  using 
the  analytical  methodology  prescribed 
in  ARI  700-1993,  as  set  forth  in  the 
Clean  Air  Act,  Title  42,  United  States 
Code,  section  7671c,  and  the  regulations 
promulgated  thereunder  in  40  CFR 
82.152  and  82.154(g)(l]. 

hi  accordance  with  40  CFR  82.164(g), 
EPA  revoked  approval  of  all  previously 
certified  facilities  of  Omega  Refrigerant 
Reclamation  to  reclaim  refrigerants  on 
December  18, 1997.  In  accordance  with 
40  CFR  154(h),  class  I  or  class  n 
substances  that  consist  in  whole  or  in 
part  of  used  refrigerant  and  that  are 
reclaimed  after  E)ecember  18, 1997,  by 
this  reclaimer  are  prohibited  from  being 
sold  or  offered  for  sale  for  use  as  a 
refrigerant. 

DATES:  Omega  Refrigerant  Reclamation 
had  its  certification  as  a  refrigerant 
reclaimer  revoked,  effective  December 
18. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Johns,  Program  Implementation  Branch, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205J),  401  M  Street, 
SW.,  Washington,  DC  20460,  202-564^ 
9870.  The  Stratospheric  Ozone  Hotline 
at  800-296-1996  can  also  be  contacted 
for  further  information. 

Dated:  December  23, 1997. 
Paul  M.  Stolpnun, 

Director,  Office  of  Atmospheric  Programs. 
[FR  Doc.  98-770  Filed  1-12-98;  8:45  am] 
aiLUNO  ooo€  eseo  «o  » 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-e«-e801a;  FRL-694e-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  soim:e 
specific  revision  to  the  Commonwealth 
of  Kentucky's  State  implementation 
plan  (SIP)  for  the  Reynolds  Metals 
Company.  The  revision  was  submitted 
to  EPA  on  May  20. 1997.  by  the 
Commonwealth  of  Kentucky  through 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
(KNREPC).  The  Reynolds  Metals 
Company  currently  has  a  source-specific 
SIP  that  was  approved  on  May  16, 1990. 
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This  revision  removes  the  limit  on  the 
operating  speed  for  each  of  the  nine 
machines  while  lowering  the  actual 
emissions  of  volatile  organic 
compounds  (VOCs)  through  the  use  of 
water-based  inks  and  coatings. 
DATES:  This  final  rule  is  effective  March 
16, 1998  unless  adverse  or  critical 
comments  are  received  by  February  12, 
1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur  at  the  Environmental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
KY-96-9801.  The  Region  4  office  may 
have  additional  background  documents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMIATION  CONTACT:  Joey 
LeVasseur  at  404/562-9035. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  16,  1990,  EPA  approved  a 
source-specific  SIP  revision  which 
allows  nine  rotogravure  printing/coating 
machines  at  the  Reynolds  Metals  plant 
(formerly  Alcan  Foil  Products)  to 
achieve  compliance  with  the  applicable 
VOC  reasonably  available  control 
technology  (RACT)  regulations  by  using 
a  plan  which  averages  emissions  and 
emission  reduction  credits  within  the 
facility.  This  bubble  includes  a  daily 
and  annual  VOC  limit  and  a  Umit  on  the 
number  of  days  of  operation.  The  limits 
are  a  maximum  of  2,164  pounds  of 
VOCs  per  day,  266.2  tons  of  VOCs  per 
year  and  246  operating  days  per  year. 
The  original  SIP  also  contained  a  limit 
on  the  line  speeds  that  the  machines 
were  allowed  to  operate.  These  limits 
were  based  on  typical  usage  of  each 
machine  but  had  no  regulatory 
significance. 

On  May  20, 1997.  the  Commonwealth 
of  Kentucky  through  the  Kentucky 
Natural  Resources  and  Environmental 


Protection  Cabinet  (KNREPC)  submitted 
a  revision  to  the  Reynolds  Metals 
source-specific  SIP  to  the  EPA.  The  SIP 
revision  proposes  to  reduce  the  daily 
limit  to  1,458  pounds  of  VOCs,  to 
increase  the  operating  days  to  365  per 
year,  and  to  keep  the  annual  limit  of 
266.2  tons  per  year.  This  will  reduce  the 
daily  limit  by  706  pounds  of  VOCs  per 
day  while  allowing  the  company  the 
flexibility  to  operate  more  days  per  year. 
The  company  also  proposes  to  have  the 
operating  speed  limits  of  the  machines 
rescinded  as  they  will  not  cause  an 
increase  in  emissions. 

n.  Final  Action 

The  EPA  is  approving  and  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
16,  1998  unless,  by  February  12,  1998, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  March  16, 1998. 

Nothing  in  this  action  should  be 
construed  as  p^mitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

ni.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 


that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Regional  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
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and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
RepresentatiMes  and  the  Comptroller 
Graeral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedenl  Register.  This  rule  is 
not  a  "major;  rule"  as  defined  by  5 
U.S.C.  804(2|, 

E.  Petitions  jifif  Judicial  Review 

Under  secihbn  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  n)i|st  be  filed  in  the  United 
States  Court  df  Appeals  for  the 
appropriate  drcuit  by  March  16, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  th^  finality  of  this  rule  for  the 
purposes  of  jjudicial  review  nor  does  it 
extend  the  t^e  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  aption.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  <tf  Sub|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  29, 1997. 
A.  Stanley  Mefimrg, 

Acting  Regional  Administrator,  Region  IV. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDEQI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42.U.S.C  7401  et  seq. 


Subpart  8— Kentucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(86)  to  read  as 
follows: 

152.020   Identification  of  ptan. 

(c)  •  •  • 

(86)  Revision  to  the  Kentucky  State 
Implementation  Plan  submitted  by  the 
Natural  Resources  and  Environmental 
Protection  Cabinet  on  May  20. 1997. 
The  revision  is  for  the  Reynolds  Metals 
Company. 

(i)  Incorporation  by  reference.  Air 
Pollution  Control  District  of  Jefiisrson 
Coimty  Permit  numbers  103-74. 104- 
74. 105-74. 106-74. 110-74,  and  111- 
74,  effective  April  16, 1997. 

(ii)  Other  material.  None. 
(PR  Doc  98-772  Filed  1-12-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  giv«  interested 
persons  an  opportunity  to  participate  in  tfw 
rule  maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Pectoral  Avtatlon  Administration 

14CFRPart39 

[Dodwt  No.  97-NM-1M-AO] 

RIN  2120-AAS4 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  Model  1121, 
1121A.  1121B,  1123. 1124, 1124A,  1125 
Weetwind  As^  and  Astra  SPX  Series* 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Israel  Aircraft  Industries,  Ltd.,  Model 
1121, 1121A,  1121B,  1123, 1124. 1124A, 
1125  Westwind  Astra,  and  Astra  SPX 
series  airplanes.  This  proposal  would 
require  repetitive  functional  tests  for 
proper  operation  of  hydraulic  fuses 
installed  in  the  brake  system  and 
emergency  hydraulic  indicating  system; 
and  replacement  of  any  discrepant 
hydraulic  fuse  with  a  new,  improved 
unit.  This  proposal  is  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
hydraulic  fuse  to  operate  properly,  due 
to  internal  corrosion,  in  the  event  of  an 
external  leak  downstream  of  the  fuse, 
which  could  result  in  loss  of  hydraulic 
systems. 

DATES:  Comments  must  be  received  by 
February  12, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  AviaGon 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
169-AD,  1601  land  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Galaxy  Aerospace  Corp.,  One  Galaxy 
Way.  Fort  Worth  Alliance  Airportf  Fort 
Worth,  Texas  76177.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
&x  (425)  227-1149. 

SUPPI.BMENTARY  INFORMATION: 

CtHmnents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-169-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-169-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Disciurion 

The  Qvil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Israel  Aircraft 
Industries.  Ltd..  Model  1121. 1121A. 
1121B.  1123. 1124. 1124A.  1125 
Westwind  Astra,  and  Astra  SPX  series 
airplanes.  The  CAAI  advises  that 
corrosion  has  occurred  on  the 
magnesiimi  piston  in  the  hydraulic 
fuses  installed  in  the  brake  system  and 
emergency  hydraulic  indicating  system 
of  these  airplanes  (except  1125 
Westwind  Astra  series  airplanes),  which 
prevented  proper  operation  of  the  fuse 
(i.e.,  closure  of  the  fuse  in  the  event  of 
a  downstream  leak).  This  condition,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  loss  of 
hydraulic  systems. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Commodore  Jet  Service  Bulletin  1121- 
2»-022  (for  Model  1121, 112lA.and 
1121B  series  airplanes),  Westwind 
Service  Bulletin  1123-29-045  (for 
Model  1123  series  airplanes).  Westwind 
Service  Bulletin  1124-29-132  (for 
Model  1124  and  11 24 A  series 
airplanes),  and  Astra  Service  Bulletin 
1125-32-154  (for  Model  1125  Westwind 
Astra  and  Astra  SPX  series  airplanes); 
all  dated  September  11, 1996.  These 
service  bulletins  describe  procedures  for 
repetitive  functional  tests  for  proper 
operation  of  the  hydraulic  fiises 
installed  in  the  emergency  hydraulic 
indicating  system  (except  Model  1125 
Westwind  Astra  and  Astra  SPX  series 
airplanes)  and  the  brake  system,  and 
replacement  of  any  discrepant  hydraulic 
fuse,  with  a  new,  improved  imit.  The 
CAAI  classified  these  service  bulletins 
as  mandatory  and  issued  Israeli 
airworthiness  directive  29-97-03-10. 
dated  March  27, 1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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airworthiness  agreement,  the  CAAI  has 
kept  the  FAJPt  informed  of  the  situation 
described  above.  The  FAA  has 
examined  thd  findings  of  the  CAAI, 
reviewed  all  available  infonnation,  and 
deteimined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

ExpUnationI  M  Requirements  of 
PnqposedRoje 

Since  an  imsafe  condition  has  been 
identified  ttusk  is  likely  to  exist  or 
develop  on  dl^er  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously.    , 

Interim  Acti  n 

This  is  coi  isidered  to  be  interim 
action  until  fihal  action  is  identified,  at 
which  time  tfae  FAA  may  consider 
further  rulenikking. 

Cost  Impact 

The  FAA  estimates  that  359  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AE|.!  It  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
hmctional  test  at  an  average  labor  rate 
of  $60  per  wbrk  hour.  Based  on  these 
figures,  the  cbist  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
a  total  of  $43,080,  or  $120  per  airplane, 
per  function^]  test. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  tli^t  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  U^pact 

The  regulal|i|Qns  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States^  on  the  relationship 
between  the  i^^tional  government  and 
the  States,  or  |on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  jWith  Executive  Order 
12612,  it  is  d^^rmined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  ofja  Federalism  Assessment. 

For  the  reasdns  discussed  above,  I 
certify  that  tht^  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  iijule"  under  the  DOT 
Regulatory  PolUcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and" (3)  if 
promulgated,  vdll  not  have  a  significant 
economic  imi  net.  positive  or  negative, 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Hie  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviatiua  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries  Ltd.:  Docket  97- 
NM-169-AD. 
Applicability:  All  Model  1121. 1121A, 
1121B.  1123. 1124. 1124A.  1125  Westwind 
Astra,  and  Astra  SPX  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hydraulic  fuse  to 
operate  properly  in  the  event  of  an  external 
leak  downstream  of  the  fuse,  which  could 
result  in  loss  of  hydraulic  systems, 
accomplish  the  following: 

(a)  For  Model  1121, 1121A,  1123, 1124, 
and  1124A  series  airplanes:  Perform  a 
functional  test  (by  measuring  fluid  loss)  for 
proper  operation  of  the  hydraulic  fuses 
installed  in  the  brake  system  and  emergency 
hydraulic  indicating  system  in  accordance 
with  Commodore  Jet  Service  Bulletin  1121- 
29-022  (for  Model  1121, 1121A,  and  11218 
series  airplanes).  Westwind  1123-29-045  (for 


Model  1123  series  airplanes),  or  Westwind 
1124-29-132  (for  Model  1124  and  1124A 
series  airplanes);  all  dated  September  11. 
1996,  as  applicable;  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  1,200  flight  hours  or 
3  years,  whichever  occurs  first. 

(1)  Within  250  flight  hours  or  1  year  after 
the  effective  date  of  this  AD.  whichever 
occurs  first  Or. 

(2)  JMor  to  accumulation  of  1.200  total 
flight  hours,  or  within  3  years  since  the  date 
of  manu£acture,  whichever  occurs  first. 

(b)  For  Model  1125  Westwind  Astra  and 
Astra  SPX  series  airplanes:  Perform  a 
functional  test  (by  measuring  fluid  loss)  for 
proper  operation  of  the  hydraulic  fuses 
installed  in  the  brake  system,  in  accordance 
with  Astra  Service  Bulletin  1125-32-154. 
dated  September  1 1 ,  1996,  at  the  later  of  the 
times  specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD.  Thereafter,  repeat  the  inspections 
at  intervals  not  to  exceed  1,000  flight  hours 
or  3  years,  whichever  occurs  first 

(1)  Within  250  total  flight  hours  or  1  year 
after  the  effective  date  of  this  AD,  whichever 
occurs  first  Or, 

(2)  Prior  to  the  accumulation  of  1 ,000  total 
flight  hours,  or  within  3  years  since  the  date 
of  manufacture,  whichever  occurs  first 

(c)  If.  during  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  any 
discrepancy  is  found,  prior  to  further  flight, 
replace  the  fuse  with  a  new,  improved  fuse 
(part  number  713047  with  suffix  "A"  after 
the  serial  number),  in  accordance  with 
Commodore  Jet  Service  Bulletin  1121-29- 
022  (for  Model  1121. 1121A,  and  1121B 
series  airplanes).  Westwind  1123-29-045  (for 
Model  1123  series  airplanes),  Westwind 
1124-29-132  (for  Model  1124  and  11 24 A 
series  airplanes),  or  Astra  1125-32-154  (for 
Model  1125  Westwind  Astra  and  Astra  SPX 
series  airplanes);  all  dated  September  11, 
1996;  as  applicable. 

Note  2:  Replacement  of  the  fuse  in 
accordance  with  paragraph  (c)  of  this  AD 
does  not  constitute  terminating  action  for  the 
repetitive  functional  tests  required  by 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a 
hydraulic  fuse  having  part  number  713047. 
unless  it  has  a  suffix  "A"  after  the  serial 
number. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  29-97-03- 
10.  dated  March  27, 1997. 

Issued  in  Renton,  Washington,  on  January 
6, 1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-712  Filed  1-12-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REQ-1 20200-971 
RIN  1545-AV79 

Election  Not  to  Apply  Look-Back 
Method  in  De  Minimis  Cases 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 


summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  under  section  460  relating  to 
the  look-back  method.  The  temporary 
regulations  provide  rules  for  electing 
not  to  apply  the  look-back  method  to 
long-term  contracts  in  de  minimis  cases. 
The  temporary  regulations  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997  and  affect 
electing  manufacturers  and  construction 
contractors  whose  long-term  contracts 
otherwise  are  subject  to  the  look-back 
method.  The  text  of  those  temporary 
regulations  disc  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  13. 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-120200-97). 
room  5228.  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be'Hand 
delivered  between  the  hoiu^  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
120200-97).  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington,  DC,  or  sent 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html. 


FOR  njRTHER  INFORMATION  CONTACT:  John 
M.  Arambuni  or  Leo  F.  Nolan  II  at  (202) 
622-4960  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Rednctian  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  16, 1998.  Comments 
are  specifically  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.460-6(j). 
This  information  is  required  to  notify 
the  Commissioner  of  taxpayers' 
elections  imder  section  460(b)(6).  This 
information  will  be  used  to  determine 
whether  taxpayers  have  properly  elected 
under  section  460(b)(6).  This  collection 
of  information  is  required  for  a  taxpayer 
to  elect  not  to  apply  the  look-back 
method  to  long-term  contracts  in  de 
minimis  cases.  The  likely  respondents 
are  for-profit  entities. 

Estirroi^d  total  annual  reporting 
bun'M^^O  hours. 

E^^^^^verage  annual  burden 
houW^^^>ondent:  0.2  hours. 

Estimaied  number  of  respondents: 
20,000. 

Estimated  frequency  of  responses: 
Once. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  contnri  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  GeneraUy, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Regulations  on  Income  Taxes  (26  CFR 
part  1)  relating  to  section  460.  The  text 
of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  feet 
that  the  time  required  to  prepare  and 
file  an  election  statement  is  minimal 
and  wrill  not  have  a  significant  impact 
on  those  small  entities  that  choose  to 
make  the  election.  In  addition,  the 
election  need  only  be  made  once  by  a 
taxpayer.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  T805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date. 
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time,  and  place  of  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Inltinnation 

The  princjipal  author  of  these 
proposed  regulations  is  Leo  F.  Nolan  H, 
Office  of  As)sistant  Chief  Counsel 
(Income  Taiiand  Accounting).  However, 
other  persoQnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  develottment. 

List  of  Subj^  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Akendments  to  the 
Regulations! ' 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragrapill.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows:        I 

Authority:  »  U.S.C.  7805  •  •  * 

Par.  2.  Seitjion  1.460-6  is  amended  by 
adding  para^aph  (j)  to  read  as  follows: 

§  1 .460-6    uUk-back  method. 

*  *  SI*  • 

(j)  [The  ten  of  proposed  paragraph  (j) 
is  the  same  Ai  the  text  of  §  1.460-6T(j) 
published  eljsbwhere  in  this  issue  of  the 
Federal  Register]. 
Michael  P.  Daliui, 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  98-6bo  Filed  1-12-98;  8:45  am] 

BILUNQ  CODE  4iio-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revieinue  Service 
26  CFR  Parti 


[REQ-20937; 
RIN1545-AT7 

Election  To 
ExpenditureJB 


rtize  Start-Up 


AGENCY:  InteWial  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  Thti^  document  contains 
proposed  regulations  concerning  start- 
up expenditures  imder  section  195.  The 
proposed  regulations  provide  rules  and 
procedures  for  electing  to  amortize  start- 
up expenditures  imder  section  195.  The 
regulations  affect  all  taxpayers  wishing 
to  amortize  sUrt-up  expenditures  under 
section  195.  Inis  docimient  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 


DATES:  Comments  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  June  2, 1998,  at  10  a.m. 
must  be  received  by  April  13, 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (PS-36-81),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044.. In  the  alternative, 
submissions  may  be  hand-delivered 
between  the  hours  of  8:15  a.m.  and  5 
p.m.  to:  CC:DOM:CORP:R  (REG- 
209373-81),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC,  or 
electronically,  via  the  IRS  Internet  site 
at:  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  the  NYW 
Classroom,  Room  2615,  Internal 
Revenue  Building,  11 11  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  David  Selig, 
(202)  622-3040;  concerning  submissions 
and  the  hearing,  LaNita  VanDyke,  (202) 
622-7180  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  16, 1998.  Comments  are 
specifically  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
estimated  burden  associated  with  the 
proposed  collection  of  information  (see 
below);  how  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
may  be  enhanced;  how  the  burden  of 
complying  with  the  proposed  collection 
of  information  may  be  minimized, 
including  through  the  application  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  estimates  of  capital  or  start-up  costs 
of  operation,  maintenance,  and 


purchase  of  services  to  provide 
information. 

The  requirement  for  the  collection  of 
information  in  this  notice  of  proposed 
rulemaking  is  in  §  1.195-l(c).  This 
information  is  required  by  the  IRS  to 
establish  that  a  taxpayer  properly  has 
made  an  election  to  amortize  start-up 
expenditures  under  section  195.  This 
information  will  be  used  to  determine 
whether  the  amount  amortized  under 
section  195  has  been  computed 
properly.  The  likely  respondents  are 
businesses  and  other  for-profit 
organizations.  Responses  to  this 
collection  *of  information  are  required  to 
Tnake  an  election  to  amortize  start-up 
expenditures  under  section  195. 

tstimated  total  hnnual  reporting 
burden:  37,500  hours.  The  estimated 
annual  burden  per  respondent  varies 
from  .10  hours  to  .50  hour,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  .25  hours. 

Estimated  number  of  respondents: 
150,000. 

Estimated  annual  frequency  of 
responses:  one-time  election. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  docuiment  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
regulations  under  section  195  of  the 
Internal  Revenue  Code.  Section  195  was 
added  to  the  Internal  Revenue  Code  of 
1954  by  section  102  of  the 
Miscellaneous  Revenue  Act  of  1980,  and 
amended  by  section  94  of  the  Tax 
Reform  Act  of  1984. 

Section  195  generally  provides  that  no 
deduction  is  allowed  for  start-up 
expenditures  imless  the  taxpayer  elects 
to  amortize  the  expenditures.  If  the 
taxpayer  elects  to  amortize  start-up 
expenditures  under  section  195(b)(1), 
the  expenditures  are  amortizable  over  a 
period  of  not  less  than  60  months 
beginning  with  the  month  when  the 
active  trade  or  business  begins.  Under 
section  195(d),  an  election  to  amortize 
start-up  expenditures  must  be  made  not 
later  than  the  time  prescribed  by  law  for 
filing  the  return  for  the  taxable  year  in 
whidi  the  active  trade  or  business 
begins  (including  extensions  thereof). 
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Announcement  81-43  (1981-1 1.R.B.  52) 
described  the  time  and  manner  for 
making  this  election. 

An  expense  is  a  start-up  expenditure 
if  it  satisfies  two  conditions.  First,  the 
expense  must  be  paid  or  inaured  in 
connection  with  any  one  of  the 
following:  (1)  Creating  an  active  trade  or 
business,  (2)  investigating  the  creation 
j3r  acquisition  of  an  active  trade  or 
business,  or  (3)  any  activity  entered  into 
for  profit  and  for  the  production  of 
income  before  the  day  on  which  the 
active  trade  or  business  begins,  in 
anticipation  of  the  activity  becoming  an 
active  trade  or  business  (expenditures  in 
this  last  category  are  start-up 
expenditures  only  if  tljey  are 
attributable  to  periods  after  June  30, 
1984). 

Second,  the  expenditure  must  be  of 
the  type  that,  if  paid  or  incurred  in 
connection  with  the  operation  of  an 
existing  active  trade  or  business  in  the 
same  field  as  that  being  entered  into  by 
the  taxpayer,  would  be  allowable  as  a 
deduction  for  the  taxable  year  when 
paid  or  incurred. 

Explanation  of  Provisions 

The  proposed  regulations  provide  that 
an  election  to  amortize  start-up 
expenditures  is  made  by  attaching  a 
statement  to  the  taxpayer's  income  tax 
retiim.  The  income  tax  return  and 
statement  must  be  filed  not  later  than 
the  date  prescribed  by  law  for  filing  the 
income  tax  return  (including  any 
extensions  of  time)  for  the  taxable  year 
when  the  active  trade  or  business 
begins. 

The  IRS  is  interested  in  ways  to 
simplify  the  filing  of  elections.  The 
proposed  regulations  are  intended  to 
simplify  the  filing  of  section  195 
elections  in  two  ways.  First,  the 
proposed  regulations  clarify  that  a 
taxpayer  who  is  uncertain  as  to  the  year 
in  wMch  the  active  trade  or  business 
begins  need  not  file  an  election  for  each 
possible  taxable  year.  Rather,  a  section 
195  election  for  a  particular  trade  or 
business  will  be  effective  if  the  trade  or 
business  becomes  active  in  the  year  for 
which  the  election  is  filed  or  in  any 
subsequent  year.  In  developing  this 
notice  of  proposed  rulemaking,  more 
burdensome  methods  of  making  the 
election  were  considered  and  rejected. 
For  example,  an  approach  that  would 
have  requiied  taxpayers  to  file  an 
election  statement  each  year  was 
rejected.  Second,  the  proposed 
regulations  also  allow  taxpayers  who 
have  made  timely  elections  under 
section  195  to  file  a  revised  statement 
with  a  subsequent  return  to  include  any 
start-up  expenditiires  not  included  in 
the  original  statement. 


Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
This  certification  is  based  upon  the  fact 
'that  the  time  required  to  prepare  and 
file  the  election  statement  is  minimal 
and  will  not  have  a  significant  impact 
on  those  small  entities  that  choose  to 
make  the  election.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  (in  the 
manner  described  in  the  ADDRESSES 
caption)  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  nas  been  scheduled 
for  Tuesday,  June  2, 1998,  at  10:00  a.m. 
in  the  NYU  Classroom,  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
E)C.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  by  April  13, 1998  and  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  time  to  be  devoted  to  each  topic 
by  April  13, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Infbnnation 

The  principal  author  of  these 
regulations  is  David  Selig,  Office  of  the 
Assistant  Chief  Coimsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.195-1  is  added  to 
read  as  follows: 

§1.195-1    Elactlon  tfrMiortize  start-up 
expendlturas. 

(a)  In  general.  Under  section  195(b),  a 
taxpayer  may  elect  to  amortize  start-up 
expenditures  (as  defined  in  section 
195(c)(1)).  A  taxpayer  who  elects  to 
amortize  start-up  expenditures  must,  at 
the  time  of  the  election,  select  an 
amortization  period  of  not  less  than  60 
months,  beginning  with  the  month  the 
active  trade  or  business  begins.  The 
election  applies  to  all  of  the  taxpayer's 
start-up  expenditures.  The  election  is 
irrevocable  and  the  amortization  period 
selected  by  the  taxpayer  in  making  the 
election  may  not  subsequently  be 
changed. 

(b)  Time  and  manner  of  making 
election.  The  election  to  amortize  start- 
up expenditures  ujider  section  195  shall 
be  made  by  attaching  a  statement 
containing  the  information  described  in 
paragraph  (c)  of  this  section  to  the 
taxpayer's  return.  The  statement  must 
be  filed  no  later  than  the  date  prescribed 
by  law  for  filing  the  retvim  (including 
any  extensions  of  time)  for  the  taxable 
year  when  the  active  trade  or  business 
begins.  The  statement  may  be  iHed  with 
a  return  for  any  taxable  year  prior  to  the 
year  in  which  the  taxpayer's  active  trade 
or  business  begins,  but  no  later  than  the 
date  prescribed  in  the  preceding 
sentence.  Accordingly,  an  election 
imder  section  195  filed  in  a  taxable  year 
prior  to  the  year  in  which  the  taxpayer's 
active  trade  or  business  begins  will 
become  efliactive  in  the  month  for  the 
later  year  in  which  the  taxpayer's  active 
trade  or  business  begins. 

(c)  Information  required.  The 
statement  shall  set  forth  a  description  of 
the  trade  or  business  to  which  it  relates 
with  sufficient  detail  so  that  expenses 
relating  to  the  trade  or  business  can  be 
identified  properly  for  the  taxable  year 
in  which  the  statement  is  filed  and  for 
all  future  taxable  years  to  which  it 
relates.  To  the  extent  known  at  the  time 
the  statement  is  filed,  the  statement  also 
shall  include  a  description  of  each  start- 
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up  expenditure  incurred  (whether  or  not 
paid);  the  month  when  the  active  trade 
or  business  began  (or  was  acquired);  and 
the  number  of  months  (not  less  than  60) 
over  which  t3)e  expenditiu«s  are  to  be 
amortized.  A  irevisiBd  statement  to 
include  any  Ktart-up  expenditiues  not 
included  in  il^e  taxpayer's  original 
election  statement  may  be  filed  with  a 
return  filed  after  the  return  that 
contained  the  election. 

(d)  Effecthn  date.  This  section  applies 
to  elections  filed  on  or  after  the  date 
final  regulations  are  published  in  the 
Federal  Regieter. 
MichMlP.Itojaii. 

Deputy  Coauniksioner  of  Internal  Revenue. 
(FR  Doc  98-5i^  Filed  1-12-98;  8:4S  am] 
■ILUMQ  C006  iMt  11-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY       II 

40CFR  Parts 

tKY-«e-<eoibm«.-694S-?i 

Approval  ait^lProimilgatton  of 
■        ntaSU" 


I  Plans;  Commorwixalth 
ofKantucky 

AQBCY:  Envttbnmental  Protection 
Agency  (EPA)J 

action:  Propdied  rule. 

j  I  — 

SUMMARY:  Th^iEPA  proposes  to  approve 
the  source-specific  State 
implementatibn  plan  (SIP)  revision 
submitted  by  ^e  Commonwealth  of 
Kentucky  for  the  Reynolds  Metals 
Company  to  daange  emission  limits.  In 
the  final  rules  section  of  this  Federal 
Register,  the  ^A  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  iproposal  because  the 
Agency  views!  ^s  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  appro>^I  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  i|1ms  proposed  rule.  If  EPA 
receives  advee^  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
pubUc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  c|Q|mmenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  dqnsidered,  comments 
must  be  receivjad  by  February  12, 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur  at  the  Environmental 
Protection  Agency,  Region  4,  Air 


Planning  Branch.  61  Forsyth  Street. 
SW..  Atlanta.  Georgia  30303.  Copies  of 
dociunents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Refiarence  file 
KY-96-9801.  The  Region  4  office  may 
have  additional  backnoimd  documents 
not  available  at  the  o^er  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch.  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur  at  404/562-9035. 
SUPPLEMBaARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  29, 1997. 
A.  Stanley  Meibiu^K. 

Acting  Regional  Administrator,  Region  IV. 
(FR  Doc.  98-771  Filed  1-12-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan52 
[FRL-6949-Z] 

Notice  Of  Public  Hearir>9— Proposed 
Finding  of  Significant  Contribution  and 
Proposed  Rulemaking  for  Certain 
States  in  the  Ozone  Transport 
Assessment  Group  Region  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone 

AGBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  announcement  of 
public  hearing. 

SUMMARY:  The  EPA  is  announcing  the 
public  hearing  on  the  Agency's  October 
10, 1997.  proposed  rule  (62  FR  60317, 
November  7, 1997)  to  reduce  the 
transport  of  nitrogen  oxide  (NO,) 
emissions  in  22  States  and  the  District 
of  Columbia.  All  of  the  affected 
jurisdictions  participated  in  the  Ozone 
Transport  Assessment  Croup  (OTAG). 
The  EPA  proposes  to  find  that  the 
transport  of  NO,  from  the  23 
jurisdictions  significantly  contributes  to 
nonattainment  of  the  ozone  national 
ambient  air  quality  standards  (NAAQS). 


or  interferes  with  maintenance  of  the 
NAAQS,  in  downwind  States.  The  EPA 
has  proposed  a  level  of  NO,  emissions 
for  the  23  jurisdictions  that  will  reduce 
the  transport  of  this  chemical,  an  ozone 
precursor.  In  accordance  with  the  Dean 
Air  Act.  information  and  comments 
gathered  fit>m  this  two-day  public 
hearing  will  be  considered  in  the  final 
decision-making  process  and  entered 
into  the  official  record. 

DATES:  The  public  hearing  on  the 
proposed  rule  will  be  held  on  February 
3  and  4. 1998,  beginning  at  9  a.m.  each 
day. 

ADDRESSES:  The  public  bearing  will  be 
held  at  the  Washington  Plaza  Hotel.  10 
Thomas  Qrcle.  N.W.,  Washington,  D.C. 
(McPherson  Square  Metro  stop), 
telephone  number  (800)  424-1140. 
Documents  relevant  to  this  matter  are 
available  for  inspection  at  the  Air  and 
Radiation  Docket  and  Infonnation 
Center  (6101).  Attention:  Docket  No.  A- 
96-56.  U.S.  Environmental  Protection 
Agency.  401  M  Street  S.W.,  room  M- 
1500,  Washington,  DC  20460,  telephone 
(202)  260-7548.  between  8  a.m.  and  4 

{).m..  Monday  through  Friday,  excluding 
egal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 

SUPPLBICNTARY  INFORMATION:  Persons 
planning  to  present  oral  testimony  at  the 
hearing  should  notify  Jo  Ann  Allman. 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division,  MI>-15.  Research 
Triangle  Park.  NC  27711,  telephone 
(919)  541-1815  no  later  than  January  27, 
1998.  Oral  testimony  will  be  limited  to 
5  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements 
(duplicate  copies  preferred)  should  be 
submitted  to  the  docket  at  the  above 
address.  A  hearing  schedule  including  a 
list  of  speakers  will  be  posted  on  EPA's 
OTAG  webpage  at  http://www.epa.gov/ 
ttn/oarpg/otagsip.html  prior  to  the 
hearing. 

Following  tiie  hearing,  a  vert>atim 
transcript  of  the  hearing  and  written 
statements  will  be  made  available  for 
copying  during  normal  working  hours  at 
the  Air  and  Radiation  Docket 
Infonnation  Center  at  the  above  address. 

The  Agency  does  not  plan  to  schedule 
any  additional  hearings  on  the  proposed 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  questions  concerning  today's 
announcement  should  be  addressed  to 
Kimber  Smith  Scavo,  Office  of  Air 
Quality  Planning  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MI>-15,  Research  Triangle 
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Park.  NC  27711,  telephone  (919)  541- 
3354. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  air 
pollution  control,  Ozone,  and  Nitrogen 
Oxides. 

Dated:  January  6, 1998. 
Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  9*-769  Filed  1-12-98;  8:45  am) 

BILUNQ  CODE  ISatt-SO-P 

DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 

43  CFR  Parts  3100, 3106. 3130,  and 

3160 

[AA-610-Oe-4111-2410] 

RIN  1004-ACS4 

Oil  and  Gas  Leasing;  Onslwre  Oil  and 
Qas  Operations 

agency:  Bureau  of  Land  Management, 

Interic^r. 

ACTION:  Proposed  rule. 

SUMMARY;  This  proposed  rule  would 
clarify  the  responsibilities  of  oil  and  gas 
lessees  for  protecting  Federal  oil  and  gas 
resources  from  drainage  by  operations 
on  nearby  lands  that  would  result  in 
lower  royalties  to  the  Federal 
government.  It  would  specify  when  the 
obligations  of  the  lessee  or  operating 
rights  owner  to  protect  against  drainage 
begin  and  end  and  specify  what  steps 
should  be  taken  to  determine  if  drainage 
is  occurring.  It  also  would  clarify  the 
obligation  of  the  assignor  and  assignee 
for  drainage  obligations,  well 
abandonment  and  environmental 
remediation  when  the  Bureau  of  Land 
Management  (BLM)  approves  an 
assignment  of  record  title  or  operating 
rights. 

DATES:  BLM  may  not  necessarily 
consider  comments  postmarked,  hand- 
delivered,  or  received  by  electronic  mail 
after  March  16, 1998  the  above  date  in 
the  decisionmaking  process  on  the  final 
rule. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  aamments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
1849  C  Street,  N.W..  Room  401LS, 
Washington,  D.C.  20240.  You  may  also 
comment  via  the  Internet  to 
WOComment@Wo.blm.gov.  Please 
submit  comments  as  an  ASQI  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  AC54"  and  your  name 


and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  fivm  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

Finally,  you  may  hand-deliver 
comments  to  Bureau  of  Land 
Management  at  1620  L  Street,  N.W., 
Room  401,  Washington.  D.C.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  this  address  during  regular 
business  h.ovas  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday,  except 
hohdays.  Individual  respondents  may 
request  confidentiality,  which  BLM  will 
consider  on  a  case-by-case  basis.  If  you 
wish  to  request  that  BLM  consider 
withholding  your  name  or  street  address 
from  pubUc  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  yovu  comment.  All 
submissions  from  organizations  or 
businesses,  and  bom  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Shaw,  (202)  452-0340. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
pt>ragraph  of  the  proposal  which  the 
commenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  conunent  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES). 

n.  Background 

The  existing  regulations  in  43  CFR 
Part  3100  provide  for  agreements 
whereby  the  United  States  is 
compensated  for  oil  or  gas  resoiu^es 
that  are  drained  from  Federal  lands  by 
operations  on  adjacent  lands.  These 
rules  further  require  the  lessee  or 
operating  rights  owner  to  drill  and 
produce  wells  necessary  to  prevent 
drainage  or,  in  lieu  thereof,  to  pay 
compensatory  royalties.  These 
regulations  are  based  on  BLM's 


authority  under  the  Mineral  Leasing  Act 
of  1920,  as  amended  and  supplemented, 
and  other  cited  authority  to  promulgate  . 
a  rule  to  implement  the  Act.  It  and  its 
implementing  lease  terms  make  express 
the  covenant  to  protect  the  lessor 
against  drainage  implicit  in  the  law  of 
all  oil  and  gas  producing  states.  An 
audit  by  the  Office  of  the  Inspector 
General  and  an  Internal  Control  Review 
by  BLM  in  1990,  recommended  that 
BLM  revise  the  oil  and  gas  regulations 
pertaining  to  dj'ainage  protection  to 
clarify  who  is  responsible  for  drainage 
protection,  when  that  responsibility 
begins  and  ends,  and  to  specify  what 
actions  are  required  on  the  part  of 
Federal  oil  and  gas  lessees  to  ensure  that 
their  leases  are  protected  itom  drainage. 
In  1995  the  Director  appointed  a  Bureau 
Performance  Review  Bonding  and 
Unfunded  Liability  Team  to  review  a 
broad  range  of  liability  issues.  That 
Team  recommended  that  BLM  revise 
and  clarify  its  regulations  on  lessee  and 
operating  rights  owner  liability  with 
regard  to  prevention  of  drainage, 
payment  of  compensatory  royalties, 
plugging  and  abandonment  of  wells, 
and  reclamation  and  remediation  of  the 
lease  site.  This  rulemaking  should 
enable  BLM  to  do  an  effective  job  in 
fulfilling  its  responsibility  with  regard 
to  ensuring  that  the  public  receives  full 
value  for  its  oil  and  gas  resources 
notwithstanding  drainage.  The  rule 
would  also  insure  that  the  Government's 
right  to  drainage  compensation  cannot 
be  defeated  by  the  expedient  of  lease 
assignment  while  the  drainage 
continues. 

m.  Proposed  Rule 

The  proposed  rule  would  amend 
existing  provisions  on  the 
responsibilities  of  lessees  of  Federal  oil 
and  gas  leases.  It  would  clarify  and 
codify  the  responsibilities  of  oil  and  gas 
lessees  for  protecting  Federal  oil  and  gas 
resources  from  drainage  by  operations 
on  nearby  lands  that  would  result  in 
lower  royalties  bom  Federal  leases.  The 
rule  would  add  definitions  of  the  terms 
"drainage"  and  "protective  well",  and- 
clarify  when  and  how  lessees  receive 
notice,  either  actual  or  constructive,  that 
drainage  from  their  leases  may  be 
occurring.  The  proposed  rule  would 
amend  the  regulations  on  transfers  of 
leases  and  onshore  oil  and  gas 
operations  to  allocate  the  responsibility 
for  drainage  protection  and  to  clarify 
when  the  obligation  to  protect  Federal 
leases  from  drainage  begins.  It  would 
make  it  clear  that  once  BLM  has  made 
a  prima  facie  case  that  drainage  is 
occurring,  the  lessee  has  the  burden  of 
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proving  thatldrainage  is  not  occuiring  or 
has  not  oocutted.  Moreover,  the  lessee 
has  the  burden  of  proving  that  it  could 
not  make  a  rsesonable  profit  over  and 
above  the  cost  of  drilling,  producing, 
and  operating  a  well  to  protect  the 
leased  lands  lorom  drainage.  That 
prudent  operator  test  would  be  applied 
once,  when  drainage  was  or  should  first 
have  been  IcQOwn,  and  not  each  time 
there  is  an  argument  of  lease  interests. 
Additionally^ 'the  proposed  rule  would 
renumber  sections  within  subpart  3100 
which  were  not  being  changed 
substantivelj^iri  to  make  the  numbering 
system  consifs^ent  throughout  that 
subpart.  Thej^roposed  rule  would  also 
expressly  reOQgnize  that  a  lessee  can 
satisfy  its  obli^tion  to  protect  against 
drainage  by  Entering  into  imitization  or 
commimitization  agreements. 

The  rule  would  provide  that  once  it 
is  determined  that  a  protective  well  is 
economic,  the  Government's  receipt  of 
compensatory  royalties  for  continuing 
drainage  would  not  be  affected  by 
transfers  of  lease  interests.  It  would  do 
so  by  fixing  t)ie  point  at  which 
economic  fieaisibility  of  a  protective  well 
is  determined  |at  the  earliest  time  any 
lessee  knew  ^t  should  have  known  of 
drainage.  Cu^ntly.  a  new 
determinationi  is  made  every  time  an 
interest  in  the  lease  is  assigned,  cutting 
off  compensalDry  royalty  obligations 
sooner  than  if  the  lease  is  not  assigned. 
Assignment  should  afiiect  the  identity  of 
the  person  owing  compensation,  not 
whether  there  is  a  duty  to  compensate. 

The  proposed  rule  would  expressly 
state  that  whefe  imdivided  record  title 
interests  or  operating  rights  in  the  lease 
are  held  by  more  thui  one  party,  all 
such  lessees  and  operating  rights 
owners  are  jointly  and  severally 
responsible  for  drainage  protection, 
including  payment  of  all  compensatory 
royalty  due  14  lieu  of  drilling  a 
protective  we^l.  Public  comments  are 
also  requested  on  the  requirement  that, 
upon  BLM's  approval  of  an  assignment 
of  record  titleia  prospective  assignee 
assumes  the  obligation  to  pay  any 
compensatory  royalties  that  accrue 
during  its  leeuM  tenure,  if  a  protective 
well  would  hfVe  been  economic  at  the 
earliest  time  diainage  was  known  or 
should  have  iHen  known  by  the 
previous  lessee.  BLM  will  amend  Oil 
and  Gas  LeasQ  Form  3100-11. 
Assignmoit  of  [Record  Title  Form  3000- 
3.  and  Transfe^  of  Operating  Rights 
(Sublease)  Fotti  3000-3a  to  reflect  this 
rulemaking.    1 1 

The  Federal  pil  and  Gas  Royalty 
Simplificatioii  end  Fairness  Act  of  1996 
made  a  numbet'  of  changes  in  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (FO(3lMA).  Section 


6(g)  of  that  legislation  amended  section 
102(a)  of  FOGRMA.  30  U.S.C.  1712(a). 
to  make  an  operating  rights  owner 
primarily  liable  for  "its  pro  rata  share  of 
payment  obligations  under  the  lease." 
Record  title  lessees  were  made 
secondarily  liable  for  such  pro  rata 
shares. 

BLM's  attorneys  have  concluded  that 
this  provision  does  not  affect  the  joint 
and  several  obligation  of  lessees  and 
operating  rights  ownera  to  protect  the 
lessor  fitnn  drainage  or  pay  damages  in 
the  form  of  compensatory  royalties  if 
they  £gu1  to  do  so.  An  "obligation"  for 
FOGRMA  purposes  is  a  duty  to  pay. 
offset  or  credit  monies,  including  any 
royalty,  rental,  interest,  penalty  or 
assessment  In  contrast,  the  obligation 
addressed  by  these  regulations  is  a  joint 
and  several  duty  to  duigently  develop  to 

Srevent  the  lessor's  oil  and  gas  firom 
eing  drained  by  drilling  on  adjacent 
lands.  A  compensatory  royalty  is 
payable  under  the  terms  of  the  lease,  in 
lieu  of.  or  upon  the  Cailiue  to  meet,  the 
drilling  obligation. 

Nor  does  compensatory  royalty 
constitute  interest  owed  on  a  sum  not 
paid  timely  or  a  civil  or  criminal 
penalty  as  authorized  by  sections  109  or 
110  of  FOGRMA.  Nor  is  it  an 
assessment,  which  is  a  "fee  or  charge" 
levied  or  imposed  by  the  Secretary  or  a 
delegated  State.  Just  as  the  other  means 
of  satisfying  the  obligation  are  joint  and 
several,  so  is  the  alternative  of  paying 
compensatory  royalty.  Further,  if  BLM 
were  to  allow  some  portion  to  remain 
unpaid,  by  treating  the  liability  as 
proportionate  only,  there  would  be  little 
incentive  to  drill  protective  wells.  This 
proposed  rule  conforms  to  the  treatment 
of  offshore  leases  in  the  final  rule 
promulgated  by  the  Minerals 
Management  Service  on  May  22. 1997 
(62  FR  27948). 

BLM  is  proposing  the  following 
specific  changes  to  its  oil  and  gas 
regulations  that  deal  with  drainage: 

Sections  within  subpart  3100  would 
be  renumbered.  The  following 
discussion  uses  the  new  section 
designations. 

Section  3100.5    Definitions 
(previously  §  3100.0-5)  would  be 
amended  by  deleting  paragraph 
designations,  and  alphabetizing  the 
definitions  for  ease  of  reading.  New 
definitions  of  "drainage"  and 
"protective  well"  would  be  added  to  the 
list  of  definitions. 

Section  3100.21    (previously 
§  3100.2-1)  would  be  amended  to 
indicate  what  steps  BLM  will  take  to 
ensiue  that  the  government  is 
compensated  for  drainage  of  oil  and  gas 
bom  federally-owned  lands.  It  would 
retain  the  existing  explanation  of  how 


the  government  seeks  protection  from 
drainage  of  imleased  lands  and  add  a 
provision  to  explain  how  the 
government  seeks  protection  for  leased 
lands. 

Section  3100.22    (previously 
§  3100.2-2)  would  be  amended  to  clarify 
under  what  drciunstances  lessees  are 
responsible  for  protecting  their  leases  on 
Federal  lands  from  drainage,  but  the  list 
of  actions  BLM  might  require  a  lessee  to 
take  to  provide  this  protection  would  be 
made  a  separate  Section  3100.23. 

Section  3100.24    would  be  added  to 
specify  that  all  record  title  lessees  are 
jointly  and  severally  liable  for  paying 
compensatcny  royalties  when  more  than 
one  such  person  owns  interests  in  the 
same  lease.  Operating  rights  ownera 
having  an  interest  in  the  same  area  are 
jointly  and  severally  liable  with  one 
another  and  with  the  record  title  ownera 
for  the  compensatory  royalties 
attributable  to  drainage  from  that  area. 
Section  3100.40    would  be  added  to 
specify  that  the  duty  of  a  lessee  or 
operating  rights  owner  to  pay 
compensatory  royalty  for  drainage 
begins  a  reasonable  period  after  a 
reasonably  prudent  operator  should  or 
could  have  known  that  drainage  was 
occurring,  or  when  the  lease  is  acquired 
from  a  lessee  who  knew  or  should  have 
known  of  the  drainage. 

Section  3100.45    would  be  added  to 
clarify  that  after  BLM  approves  an 
assignment,  the  assignor  remains 
responsible  for  drainage  obligations  that 
accrued  during  its  lease  tenure. 

Section  3100.50    would  provide  that 
a  party  with  interest  in  a  Federal  lease 
will  have  constructive  notice  that 
drainage  is  or  is  not  occurring  when 
well  completion  or  firet  production 
reports  are  filed  with  State  oil  and  gas 
commissions  or  regulatory  agencies  or 
become  publicly  available,  whichever  is 
earlier,  or  when  that  p>arty  completes 
drill  stem,  production,  pressure 
analysis,  or  flow  tests  of  the  offending 
well,  if  that  jiarty  owns  any  interest  in 
the  offending  well  or  the  lease. 

Section  3100.51    would  provide  that 
lessees  and  o{>erating  rights  ownera 
have  duties  to  monitor  the  drilling  of 
wells  on  adjacent  lands  and  to  gather 
sufficient  information  to  determine 
whether  drainage  is  occurring.  This 
information  may  be  in  various  forms, 
including  but  not  limited  to.  well 
completion  reports,  simdry  notices,  or 
monthly  production  reports.  The 
prudent  lessee  or  operating  rights  owner 
must  analyze  and  evaluate  this 
information  and  make  the  necessary 
calculations  to  determine  the  drainage 
area  of  the  offending  well,  the  amount 
of  oil  and  gas  resources  being  drained 
by  the  offaoding  well  from  their  Federal 
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lease,  if  any,  and  whether  a  protective 
well  would  be  economic  to  drill  after 
notice  has  been  established.  The  lessee 
and  operating  rights  owners  would  also 
be  required  within  60  days  to  provide 
BLM  with  their  plans  for  drainage 
protection.  Further  they  would  be 
required  to  provide  BLM  with  the 
analysis  itself  upon  request  from  BLM 

Section  3100.52    would  be  added  to 
inform  the  lessee  or  operating  rights 
owner  that  BLM  will  send  a  demand 
letter  by  certified  mail  once  it  has 
determined  that  drainage  is  occurring, 
but  their  liability  for  drainage  protection 
commmoes  from  the  date  of  actual  or 
constructive  knowledge  under  Section 
3100.50,  when  earlier  than  BLM's 
demand. 

Section  3100.55    would  be  added  to 
infcHin  a  party  with  interest  in  an  oil 
and  gas  lease  that  BLM  has  the  burden 
of  establishing  the  existence  of  drainage 
and  the  operator's  knowledge  of  that 
drainage,  but  once  a  prima  facie  case  is 
established,  the  lessee  or  o(>erating 
rights  owner  has  thie  burden  of  proving 
that  drainage  has  not  occurred  or  it 
should  not  have  known  of  the  drainage. 

Moreover,  the  lessee/operating  rights 
owner  has  the  burden  of  proving  that  a 
protective  well  would  not  be  economic. 

Section  3100.60    would  be  added  to 
indicate  that  the  party  holding  an 
interest  in  a  Federal  lease  must  begin  to 
take  protective  action  at  the  earliest 
reasonable  time  after  an  offending  well 
begins  to  produce  oil  and  gas  resources 
on  adjacent  lands,  with  the  actual  time 
being  determined  case-by-case  on  the 
basis  of  specified  factors.  While  you 
may  contest  BLM's  determination,  upon 
a  final  determination  that  protective 
measures  were  required,  your  liability 
for  failure  to  protect  the  lessor  will  be 
calculated  from  the  date  estabUshed 
under  3100.50  or  the  date  of  BLM's 
initial  demand,  whichever  is  earlier. 

Section  3100.61    would  be  added  to 
describe  the  period  of  time  for  which 
the  Department  will  assess 
compensatory  royalties  against  a  lessee 
or  operating  rights  owner  who  does  not 
drill  and  produce  from  a  protective  well 
or  enter  into  a  unitization  or 
communitization  agreemmt  to  protect 
the  lease  from  drainage. 

Section  3100.70    would  be  added  to 
indicate  that  a  party  holding  an  interest 
in  a  lease  does  not  have  to  pay 
compensatory  royalty  if  it  can  prove  that 
drilling  and  producing  from  a  protective 
well  would  not  have  been  economically 
feasible  when  drainage  first  should  have 
been  known  to  be  occurring. 

Section  3100.71    would  oe  added  to 
inform  an  assignee  or  transferee  that  if 
it  acquires  a  lease  that  is  being  drained, 
it  would  be  assessed  compensatory 


royalty  for  all  drainage  occurring  during 
its  lease  tenure,  if  it  would  have  been 
economically  feasible  to  drill  and 
produce  from  a  protective  well  at  the 
time  drainage  was  first  known  or  should 
have  been  Imown  by  the  parties  holding 
the  lease  interest  at  that  time. 

Section  3100.80    would  be  added  to 
indicate  that  a  lessee  or  operating  rights 
owner  may  appeal  a  BLM  decision  to 
require  that  drainage  protection 
measures  be  taken  imder  the  procedures 
outlined  in  43  CFR  Parts  4  and  1840. 

Section  3106. 7-2    would  be  revised 
to  specify  that  an  assignor  or  transferor 
remains  responsible  for  all  obligations 
accruing  prior  to  the  approval  of  the 
assignment  or  transfer,  including  the 
payment  of  compensatory  royalties  for 
drainage  and  the  plugging  and 
abandomnent  of  any  unplugged  wells 
drilled  or  used  prior  to  the  effective  date 
of  the  transfer. 

Section  3106. 7-6    would  be  added  to 
inform  a  transferee  of  its  obligations 
with  regards  to  complying  with  the 
original  lease  terms,  plugging  and 
abandoimient  of  unplugged  wells, 
reclamation  of  the  lease  site, 
remediation  of  enviroimiental  problems 
in  existence  and  knowable  at  the  time 
of  assignment,  as  well  as  maintaining  an 
adequate  bond  to  ensure  performance  of 
those  responsibilities. 

Section  3108.1    would  be  revised  to 
add  a  requirement  that  where  more  than 
one  party  holds  record  title  interest  in 
the  same  lease,  all  such  parties  must 
sign  the  relinquishment  form.  In 
addition,  all  parties  relinquishing  the 
lease  are  still  responsible  for  settling  all 
outstanding  obligations  of  the  lease, 
including  placement  of  all  wells  on  the 
lease  in  proper  condition  for  suspension 
or  abandonment,  and  for  reclamation  of 
leased  lands  in  a  proper  manner  in 
accordance  with  an  approved  plan. 

Section  3130.3    would  be  revised  to 
cross-reference  these  provisions  of 
Subpart  3100,  rather  than  the 
incorrectly  dted  3100.3. 

Section  3162.2    would  be  revised  to 
add  "lessees"  to  the  persons  who  must 
satisfy  the  requirement  of  drilling  and 
producing  operations  related  to 
drainage,  whereas  the  current 
regulations  list  only  the  operating  rights 
owners  as  being  responsible  for  this 
requirement. 

Section  3165.3    would  be  revised  to 
add  "lessee"  to  the  list  of  those  parties 
who  would  be  notified  by  BLM  in  the 
case  that  such  parties  are  in  violation  of 
any  agreements  or  regulations 
pertaining  to  operations  on  an  oil  and 
gas  lease.  Existing  regulations  only  list 
the  operating  rights  owner  and  the 
operator  as  being  notified. 


Section  3165.4    would  be  amended 
to  add' a  provision  specifying  that  an 
appeal  of  BLM's  determination  of 
drailiage  does  not  stay  the 
determination  and  that  compensatory 
royalties  and  interest  will  accrue  during 
the  appeal.  This  provision  is  necessary 
to  avoid  preclusion  of  Minerals 
Management  Service  demands  to  pay 
compensation  should  the  government 
prevail  on  appeal. 

The  BLM  also  has  the  responsibility 
for  enforcing  those  provisions  in  Indian 
oil  and  gas  leases  requiring  lessees  to 
protect  the  Indian  mineral  owner  from 
drainage.  The  bulk  of  this  proposal 
consists  of  amendments  to  43  CFR  Part 
3100.  which  governs  the  leasing  of 
Federal  minerals.  The  proposal  leaves 
largely  unchanged  43  CFR  3162.2, 
which  obliges  me  operating  rights 
owners  of  bidian  leases,  as  well  as 
Federal  leases,  to  protect  the  lessor  from 
drainage.  The  Department  is  particularly 
interested  in  receiving  comments  from 
Indian  mineral  owners  on  the 
appropriateness  of  modifying  Subpart 
3162,  which  governs  drainage  of  Indian 
mineral  leases,  in  the  same  fashion  as 
proposed  here  for  Federal  minerals. 
Depending  on  comments  received,  and 
discussions  with  Indian  tribes  and 
mineral  owners.  BLM  may  either  adopt 
this  proposal  for  Indian  as  well  as 
Federal  leases,  or  develop  different 
regulations  for  the  protection  of  Indian 
mineral  owners  fixnn  drainage. 

IV.  Procedural  Matters 

The  principal  author  of  this  proposed 
rulemaking  is  Donnie  Shaw,  Fluid 
Minerals  Group,  assisted  by  Annette 
Cheek,  Regulatory  Afbirs  Group. 

National  Environmental  Policy  Act 

BLM  has  determined  that  this 
proposed  rulemaking  is  not  subject  to 
the  review  process  established  by  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  inasmuch  as  it  is 
categorically  excluded  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10,  and  516  DM, 
Chapter  2,  Appendix'2.  It  has  further 
determined  that  the  proposed  rule  does 
not  meet  any  of  the  ten  criteria  for 
exceptions  to  categorical  exclusion 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Pursuant  to  Council  on 
Enviroimiental  Quality  regulations  (40 
CFR  1508.4)  and  the  envinmmental 
pohcies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
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adopted  by  a  FMeral  agency  and  for 
w^ch  neither  |ain  environmental 
assessment  not  |an  environmental 
impact  statemmit  is  required. 

The  environmental  effects  of  this  rule 
are  too  speculatjLve  or  conjectural  to 
lend  themselves  to  meaningful  analysis. 
Although  this  rulemaking  requires  that 
BLM  ensure  thjat  Federal  lessees  and 
operating  right|^  owners  protect  their 
leases  from  dr^ipage  of  oil  and  gas 
resources  by  p|<^ucing  wells  on 
adjacent  lands^  there  are  several  steps 
that  must  be  taken  before  it  is 
determined  that  an  operator  will  take 
actions  subject  to  NEPA  review.  The 
lessee  must  mOikitor  well  activities  on 
adjacent  lands  jt^d  then  conduct  an 
analysis  of  infqijmation  available  to 
determine  if  thiai  adjacent  well  is  too  fiu 
away  to  be  capable  of  draining  the 
Federal  lease.  Even  if  it  is  drahiing  the 
Federal  lease,  d^e  lessee  might  be  able 
to  exercise  optnns  such  as  forming  a 
protective  aj^tnent  with  the  owners  of 
the  draining  well  or  paying 
compensatory  royalties.  These  two   ' 
options  are  exercised  in  over  80  percent 
of  the  cases  where  there  is  economic 
drainage  and  a  NEPA  analysis  is  not 
required.  . : 

In  about  10  percent  of  all  drainage 
cases  identifiedj  it  might  be  determined 
that  drilling  a  litotective  well  is  the  only 
option  for  protecting  the  lease  from 
drainage.  However,  the  lessee  might 
prove  that  even  if  it  drilled  a  protective 
well,  it  might  not  be  economic.  This  is 
perhaps  true  in  75  percent  of  the  cases 
where  drilling  a  protective  well  is 
considered.  If  thb  lessee  determines  it 
can  drill  an  economic  protective  well, 
then  obtaining  approval  to  drill  the  well 
is  subject  to  a  review  in  accordance  with 
procedures  estaJbUshed  by  BLM  to 
comply  with  NfPA. 

Paperwork  Red  jction  Act 

BLM  has  submitted  an  information 
collection  clearance  package  to  the 
Office  of  Management  and  Budget  for  its 
approval  of  the  lihformation 
requirements  contained  in  43  CFR  Part 
3100,  Drainage  Protection  of  the 
proposed  rule,  mider  the  requirements 
of  the  Paperwoijl^  Reduction  Act,  44 
U.S.C.  3501  et  seg.  Proposed  changes  in 
the  regulations  would  increase  the 
information  busden  by  2000  hoiu%  (2 
hours  for  prelin^inary  analysis  by  1000 
respondents);  aii  additional  2400  hours 
(24  hours  for  detailed  analysis  by  100  of 
those  1000  respondents);  and.  finally,  an 
additional  200  a  burs  (20  hours  for  more 
extensive  analysis  by  10  of  those  100 
respondents).  We  estimate  the  total 
information  biirden  to  be  4600  hours. 
The  BLM  expects  the  public  reporting 


burden  of  these  regulations  to  be  as 
follows: 

Section  3100.51    requires  the 
respondent  to  notify  BLM  of  plans  for 
drainage  protection  when  there  is 
drainage  potential  or  provide 
information  as  to  why  no  drainage 
protection  is  necessary. 

The  information  is  required  so  that 
BLM  can  determine  whether  lessees  and 
operating  rights  owners  have  complied 
with  their  lease  agreements  to  monitor 
oil  and  gas  drilling  and  production 
activities  on  nearby  lands  to  determine 
whether  there  are  any  potential 
producing  wells  draining  their  Federal 
leases  that  would  result  in  lower 
royalties  to  the  Federal  Government.  If 
drainage  is  ocouring,  the  lessee  or 
operating  rights  owner  must  notify  BLM 
of  plans  for  drainage  protection,  and 
provide  the  analysis,  if  requested  by 
BLM,  that  includes  the  drainage  area  of 
the  ultimate  recovery  of  the  offending 
well,  the  amount  of  oil  and  gas 
resources  drained  from  the  lease,  and 
whether  a  protective  well  would  be 
economic  to  drill. 

We  estimate  it  will  take  between  2 
and  46  hours  per  respondent  to  comply 
with  the  requirements  for  drainage 
protection  depending  on  the  level  of 
analysis  required.  The  analysis  on  the 
potential  for  drainage  may  include 
drafting,  analyzing,  and  evaluating  well 
completion  reports,  sundry  notices,  and 
productidn  reports.  If  drainage  is 
occurring,  the  respondent  must  also 
submit  plans  for  protection  of  the 
affected  leases. 

These  estimates  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  bases,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

We  specifically  request  your 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propwr  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (2)  the  accuracy  of 
BLM's  estimate  of  the  biutlen  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used,  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected,  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  BLM  will 
analyze  any  comments  sent  in  response 
to  the  notices  and  include  them  in 
preparing  the  final  rulemaking. 


Send  comments  regarding  this 
informati(Hi  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Office  of  Management  and  Budget. 
Interior  Desk  Officer  (1004-NEW), 
Office  of  Information  and  Regulatory 
ARiairs,  Washington,  D.C.  20503  and 
Information  Collection  Clearance 
Officer,  Bureau  of  Land  Management, 
1849  C  St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240. 

Regulatory  Flexibility  Act 

Congress  enacted  The  Regulatory 
Flexibility  Act  of  1980  (RFA),  5  U.S.C 
601  et  seq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  reqiiires  a  regulatory 
flexibiUty  analysis  if  a  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
BLM  has  determined  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the  RFA. 
This  rule  does  not  add  new 
requirements  to  protect  the  lessor  from 
drainage,  or  impose  new  obligations  on 
assignors,  but  simply  clarifies 
ambiguities  in  the  existing  regulations. 

Unfunded  Mandates  Reform  Act 

Pursuant  to  requirements  of  section 
205  of  the  Unfunded  Mandates  Reform 
Act  of  1995,  BLM  has  selected  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  These  regulatory  changes 
will  not  result  in  any  unfunded  mandate 
to  State,  local  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866. 
BLM  has  determined  that  the  proposed 

Sle  is  not  a  significant  regulatory  action 
d  therefore  the  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6  (a)(3)  of  the 
order.  The  proposed  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities. 

Since  Fiscal  Year  (FY)  1992.  the 
drainage  protection  program  has 
generated  an  average  of  about  $25 
million  to  the  U.S.  Treasury  i>er  year, 
with  about  10  percent  of  these  revenues 
attributed  to  compensatory  royalty 
assessments.  These  funds  are  from 
payments  by  lessees  and  operating 
rights  owners  obligated  to  pay  royalties 
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and  compensatory  royalties  under  the 
drainage  protection  program.  The  rule 
requirement  to  hold  both  the  lessees  and 
operating  rights  owners  responsible  for 
the  obligation  to  pay  compensatory 
royalties  resulting  from  drainage  could 
increase  revenues  to  the  Federal 
Government  by  as  much  as  $250,000  per 
year  if  this  provision  of  the  rule  is 
adopted.  This  is  far  below  the  SlOO 
million  threshold  set  out  in  the 
executive  order.  In  addition,  because  the 
proposed  rule  clarifies  the 
responsibilities  of  oil  and  gas  lessees  to 
protect  Federal  oil  and  gas  resources 
from  drainage,  it  may  reduce  the  loss  of 
future  royalty  revenues. 

Since  FY  1992,  Federal  expenditures 
for  the  drainage  protection  program 
have  averaged  about  $1.5  n^llion  per 
year.  The  clarification  of  the  regulations 
to  hold  both  lessees  and  operating  rights 
owners  responsible  for  drainage 
protection  obligations  may  increase 
Federal  expenditures  for  the 
management  of  the  program  by  as  much 
as  10  percent  or  about  $150,000  per 
year.  Again,  this  is  below  the  $100 
million  threshold  set  out  in  the 
executive  order.  The  increase  in 
expenditures  would  be  more  than  ofket 
by  an  increase  in  revenues  resulting 
firom  the  compensatory  royalty 
assessments.  Also,  clarifying  what  puts 
a  party  on  notice  that  he  or  she  is 
obliged  to  protect  BLM  bom  drainage 
will  not  increase  expenditures.  This 
proposal  should  actiially  decrease  the 
niunber  of  challenges  to  the  issue  of 
notice  of  drainage  because  it  would 
make  it  clear  when  a  party  is  considered 
to  have  been  notified  that  drainage  is 
occurring. 

The  rule  will  not  adversely  afiiact  the 
ability  of  the  oil  and  gas  industry 
operating  on  BLM  lands  to  compete  in 
the  marketplace,  nor  will  it  adversely 
affect  the  economy,  a  sector  of  the 
economy,  or  productivity.  The  rule  doeS 
not  add  new  requirements  to  protect  the 
lessor  from  drainage,  or  impose  new 
obligations  on  assignors,  but  simply 
clarifies  ambiguities  in  the  existing 
regulations.  Tbe  net  economic  effects  of 
this  clarification  will  be  beneficial  to 
stakeholders  as  well  as  to  the  public, 
because  the  implementation  of  the 
proposed  rule  should  decrease  the 
number  of  drainage  cases  that  are 
appealed  or  decided  in  courts,  and 
should  result  in  an  increase  of 
compensatory  royalty  assessments. 

Executive  Order  12988 

The  Department  has  determined  that 
these  regulations  meet  the  appUcable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


List  of  Subjects 

43  CFR  Part  3100 

GovemmoDt  contracts.  Land 
Management  Bureau.  Mineral  royalties. 
Oil  and  gas  exploration.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3130 

Alaska,  Government  contracts. 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3160 

Government  contracts,  Hydrocarbons. 
Land  Management  Bureau.  Mineral 
royalties,  CHI  and  gas  exploration. 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Dated-  November  28. 1997. 
Syhria  V.  Baca, 

Deputy  Assistant  Secretary,  Land  and 
h4inerals  Management 

Under  the  authorities  cited  below  and 
for  the  reasons  presented  above.  BLM 
proposes  to  amend  Parts  3100,  3130. 
and  3160,  Group  3100,  Subchapter  C. 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

SUBCHAPTER  C-MINERALS 
MANAQEMENT  (3000) 

1.  Remove  the  heading  and  the  note 
following  Group  3000 — ^Minerals 
Management. 

PART  3000— MINERALS 
MANAQEMENT:  GENERAL 

2.  Revise  the  authority  citation  for 
Part  3000  to  read  as  follows: 

Authority:  30  U.S.C  189;  30  U.S.C.  359, 
and  40  Op.  Atty.  Gen.  41. 

3.  Remove  the  heading  and  the  note 
following  Group  3100— Oil  and  Gas 
Leasing. 

4.  Revise  the  authority  citation  for 
Part  3100  to  read  as  follows: 

Authority:  30  U.S.C.  189;  30  U.S.C  359;  43 
U.S.C  1732(b);  43  U.S.C  1733;  43  U.S.C 
1740,  and  40  Op.  Atty.  Gen.  41. 

Sub|>art-3100— Onshors  Oil  and  Gas 
Leasing:  General 

$3100.2    [Removed] 

5.  Amend  Subpart  3100  by  removing 
§  3100.2  and  by  redesignating  existing 
sections  as  set  forth  in  the  following 
table: 


Existing  section 

rww  socDon 

3100.0-5  „.. 

100.0-9  

3100.1  

31002-1  

31002-2  ...- „ 

3100.3  

3100.3-1  

31 00.3-2  

3100.5 

3100.9 

31W.10 

310021 

310022  and 

310023 

3100.30 

31X.31 

3100.32 

31 00.3-3  

3100.33 

6.  Amend  redesignated  §  3100.5  by 
removing  the  paragraph  designations, 
revising  the  introduction,  arranging  the 
definitions  in  alphabetical  order,  and 
adding  two  new  defiiutions.  as  follows: 

S  3100.5    DeflnilkMM. 
As  used  in  this  group,  the  term: 

Drainage  means  the  migration  of 
hydrocarbons,  inert  gases  or  27 
associated  resources  from  Federal  lands 
caused  by  production  from  wells  on 
adjacent  lands. 
•        •        •        •        * 

Protective  well  means  a  well  drilled 
by  or  on  the  behalf  of  the  lessee  to 
prevent  or  o%et  drainage  of  oil  and  gas 
resoim»s  from  its  Federal  lease  by  a 
producing  well  on  adjacent  or  nearby 
lands. 

7.  Revise  redesignated  §  3100.21  to 
read  as  follows: 

1310021    What  stops  may  BLM  take  to 
avoid  uncompanaatod  drainage  of  oil  and 


Existing  section 

New  section 

3100.0-3  

3100.3 

If  BLM  determines  that  wells  drilled 
on  adjacent  lands  are  draining  oil  or  gas 
from  Federal  lands,  it  may  take  any  of 
the  following  actions: 

(a)  If  the  lands  being  drained  are 
leased  Federal  lands,  BLM  may  require 
the  lessee  to  drill  and  produce  all  wells 
that  are  necessary  to  protect  the  lease 
from  drainage  imless  the  conditions  in 
§  3100.70  of  this  part  are  met.  BLM 
alternatively  may  accept  other 
equivalent  protective  measures  as 
outlined  in  §  3100.23; 

(b)  If  the  lands  being  drained  are 
either  imleased  or  leased  Federal  lands, 
BLM  may  execute  agreements  with  the 
owners  of  interests  in  the  producing 
well  ilnder  which  the  United  States  may 
be  compensated  for  the  drainage  (with 
the  consent  of  its  lessees,  if  any);  or 

(c)  BLM  may  offer  for  lease  any 
qualifying  unleased  lands  imder  part 
3120  of  this  chapter  or  enter  into  a 
communitization  agreement  under 
subpart  3105  of  this  part. 

8.  Revise  redesignated  §  3100.22  to 
read  as  follows: 
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S3100.22   WMtomyrMponaibllltyfor 
protecting  my  IteM  on  Fedwral  lands  from 
drainage? 

You  must  f  i^tect  your  lease  from 
drainage  if  you  are  a  lessee  and  your 
lease  on  Fedeijal  lands  is  being  drained 
of  oil  or  gas  b  yt  wells: 

(a)  Located  on  non-Federal  lands; 

(b)  Located  on  Federal  leases  with  a 
lower  royalty,  rate; 

(c)  Located  ji^  another  unit  with  a 
lower  Federal  participation  factor  than 
your  lease;  or 

(d)  Located;  In  a  different 
communitization  agreement  area  with  a 
lower  Federal  allocation  factor  than 
your  lease. 

9.  Add  newj  §  3100.23  to  read  as 
follows: 


S  3100.23  Wh^  may  BUM  require  ma  to  d9 
to  protect  the  01  and  gaa  on  my  iaesa  from 
drainage?       {| 

BLM  may  require  you  to: 

(a)  Drill  and  produce  all  wells  that  are 
necessary  to  protect  the  leased  lands 
from  drainage,  subject  to  the  provisions 
of  §3100.70; 

(b)  Enter  into  a  unitization  or 
communitization  agreement  with  the 
lease  containing  the  draining  well.  BLM 
must  approve!  the  agreement  under 
subpart  3105  of  this  part  or  part  3180  of 
this  chapter;  or 

(c)  Pay  compensatory  royalties  for 
drainage  that  has  occurred  or  is 
occiming. 

10.  Add  newj  §  3100.24  to  read  as 
follows: 

S  3100.24  Who  Is  liable  for  drainage  if 
more  than  one  person  holds  undivided 
Intorsste  In  theiilecord  title  or  operating 
righte  for  the  s^^  lease? 

If  more  than  bne  person  holds  record 
title  interests  m  the  lease,  each  person 
is  jointly  and  keverally  liable  for  taking 
any  action  BL^  may  require  under  this 
part  to  protect  the  lessor  fi^im  drainage, 
including  paythg  compensatory  royalty, 
accruing  during  the  period  it  holds  its 
record  title  interest.  Operating  rights 
owners  are  jointly  and  severally  liable 
with  each  othe^*  and  with  all  record  title 
owners  for  drainage  affecting  the  area  in 
which  they  hold  operating  rights 
accruing  during  the  period  they  hold 
operating  rights. 

11.  Add  new  §  3100.40  to  read  as 
follows:  I 

§3100.40   Whclil  does  my  liability  to  pay 
compensatory  foyaities  for  drainage  begin? 

Your  liabilitj)^  for  paying 
compensatory: royalties  begins  a 
reasonable  period  after  a  reasonably 
prudent  operator  knew  or  should  have 
known  that  drainage  was  occurring.  If 
you  acquire  yc  4r  lease  interest  after  this 
time,  your  liat  i  lity  to  pay  compensatory 


royalties  begins  on  the  date  you  acquire 
the  lease  interest.  See  §  3100.51  of  this 
part  for  the  circumstances  when  BLM 
considers  that  you  should  have 
knowledge  that  drainage  may  be 
occurring. 

12.  Add  new  §  3100.45  to  read  as 
follows: 

S  3100.45    Does  my  raaponsibllity  for 
drainage  protection  end  when  I  assign  the 
lease? 

If  you  assign  your  record  title  interest 
in  a  lease  or  transfer  your  operating 
rights,  you  are  not  liable  for  drainage 
that  occurs  after  the  date  BLM  approves 
the  assignment  or  transfar.  However, 
you  remain  responsible  for  the  payment 
of  compensatory  royalties  for  any 
drainage  that  occurred  when  you  held 
the  lease  interest. 

13.  Add  new  §  3100.50  to  read  as 
follows: 

§3100.50    WhenwHIIhavsoonstnictivs 
notlcs  that  drainage  may  be  occurring? 

You  have  constructive  notice  that 
drainage  may  be  occurring  when: 

(a)  Well  completion  or  first 
production  reports  are  filed  with  BLM, 
State  oil  and  gas  commissions,  or 
regulatory  agencies  and  become 
publicly  available,  whichever  is  earlier; 
or 

(b)  You  complete  drillstem> 
production,  pressure  analysis,  or  flow 
tests  of  the  offending  well,  if  you  own 
any  interest  in  that  well  or  the  lease. 

14.  Add  new  §  3100.51  to  read  as 
follows: 

§  31 00.51    What  Is  my  duty  to  Inquire  about 
the  potential  for  drainage  and  inform  BLM 
of  my  findings? 

(a)  When  you  first  acquire  a  lease 
interest,  and  at  all  times  while  you  hold 
the  lease  interest,  you  must  monitor  the 
drilling  of  wells  on  adjacent  lands  and 
gather  sufficient  information  to 
determine  whether  drainage  is 
occurring.  This  information  can  be  in 
various  forms,  including  but  not  limited 
to,  well  completion  reports,  sundry 
notices,  or  available  production 
information.  As  a  prudent  lessee  or 
operating  rights  owner,  it  is  your 
responsibility  to  analyze  and  evaluate 
this  information  and  make  the  necessary 
calculations  to  determine: 

(1)  The  drainage  area  of  the  ultimate 
recovery  of  the  offending  well; 

(2)  The  amount  of  oil  and  gas 
resources  which  will  be  drained  from 
your  Federal  lease  during  the  Ufe  of  the 
offending  well,  if  any;  and 

(3)  Whether  a  protective  well  would 
be  economic  to  drill  after  a  reasonable 
time  following  notice  as  established 
under  §  3100.50. 


(b)  You  must  notify  BLM.  within  60 
days  from  the  date  of  notice  established 
under  §  3100.50,  of  your  plans  for 
drainage  protection,  when  the  facts 
indicate  a  potential  for  drainage. 

(c)  You  must  provide  BLM  with  the 
analysis  imder  paragraph  (a)  of  this 
section  within  60  days  after  BLM 
requests.it. 

15.  Add  new  §  3100.52  to  read  as 
follows: 

§3100.52    Will  BLM  notify  me  when  it  has 
detarmlnsd  that  drainage  Is  occurring? 

BLM  will  send  you  a  demand  letter  by 
certified  mail,  return  receipt  requested, 
or  personally  serve  you  with  notice,  if 
BLM  believes  that  drainage  is  occurring. 
However,  your  responsibility  to  take 
protective  action  arises  when  you  first 
knew  or  should  have  known  of  the 
drainage  under  §  3100.50  of  this  part, 
even  when  that  date  precedes  the  BLM 
demand  letter. 

16.  Add  new  §  3100.55  to  read  as 
follows: 

§3100.55    Whohastheburdsnotprooflf. 
as  s  lessee  or  operating  righto  owner,  I 
contest  BLM's  drainage  determination? 

BLM  has  the  burden  of  estabUshing  a 
prima  facie  case  that  drainage  is 
occurring  and  that  you  should  have 
known  of  such  drainage.  Then  the 
burden  of  proof  shifts  to  you  to  refute 
the  existence  of  drainage  or  of  sufficient 
information  to  put  you  on  notice  of  the 
need  for  drainage  protection.  You  also 
have  the  burden  of  proving  that  drilling 
and  producing  frt>m  a  protective  well 
would  not  be  economically  feasible. 

17.  Add  new  §  3100.60  to  read  as 
follows: 

§3100.60    How  soon  after  I  know  of  the 
likelihood  of  drainage  must  I  take  protectiva 
action? 

You  must  take  protective  action  at  the 
earliest  reasonable  time  after  you  knew 
or  should  have  known  that  the 
offending  well  had  begun  to  produce  oil 
or  gas  from  the  lands  adjacent  or  near 
to  your  Federal  lease,  or  BLM  issues  a 
demand  for  protective  action,  whichever 
is  earher.  Since  the  time  required  to 
drill  and  produce  a  protective  well 
varies  according  to  the  location  and 
conditions  of  the  oil  and  gas  reservoir, 
BLM  will  determine  this  time  on  a  case- 
by-case  basis.  When  it  determines 
whether  you  took  protective  action  at 
the  earhest  reasonable  time,  BLM  will 
consider  several  factors  including,  but 
not  limited  to: 

(a)  Time  required  to  evaluate  the 
offending  well's  production 
performance; 

(b)  Rig  availability; 

(c)  Well  depth; 
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(d)  Reqixired  environmental 
assessments; 

(e)  Special  lease  stipulations  which 
provide  limited  time  frames  in  which  to 
drill;  and 

(f)  Weather  conditions. 

18.  Add  new  §  3100.61  to  read  as 
follows: 

§  3100.61    If  I  hold  Intaresto  In  a  lease,  for 
wtwt  period  will  tfw  Department  assess 
compensatory  royalty  against  me? 

The  De{>artment  will  assess  you 
compensatory  royalty  beginning  on  the 
first  day  of  the  month  following  the  date 
of  the  earliest  reasonable  time  BLM 
determines  you  should  have  taken 
protective  actions  under  §  3100.60,  if 
you  have  not  yet  drilled  a  protective 
well  or  entered  into  a  unitization  or 
communitization  agreement.  You  must 
continue  to  pay  compensatory  royalty 
until: 

(a)  Sufficient  protective  wells  are 
drilled  and  are  in  continuous 
production; 

(b)  BLM  approves  a  unitization  or 
commimitization  agreement  that 
includes  the  lands  being  drained; 

(c)  The  draining  well  ceases 
prodiiction;  or 

(d)  You  relinquish  the  oil  and  gas 
lease  interests  in  spacing  units,  lots,  or 
aliquot  parts  of  the  Federal  lands  being 
drained. 

19.  Add  new  §  3100.70  to  read  as 
follows: 

f  3100.70  Are  there  any  cortditions  under 
wMch  I  will  not  be  aaseeeed  compensatory 
royalty? 

The  Department  will  not  assess  you 
compensatory  royalty  if  you  can  prove 
to  BLM  that  when  you  first  knew  or 
should  have  known  of  drainage,  there 
was  not  a  sufficient  quantity  of  oil  or  gas 
producible  from  a  protective  well  on 
your  lease  to  pay  a  reasonable  profit 
above  the  cost  of  drilling,  completing, 
and  operating  the  protective  well  at  that 
time. 

20.  Add  new  §  3100.71  to  read  as 
follows: 

S3100.71    If  I  am  assigned  anintsrest  in  a 
lease  that  Is  being  dralnsd,  wlH  the 
Dapartmsnt  aisesa  me  for  compensatory 
royalty? 

If  you  acquire  an  interest  in  a  Federal 
lease  through  an  assignment  of  record 
title  or  transfer  of  operating  rights,  you 
are  liable  for  all  drainage  obligations 
under  this  part  accruing  on  or  after  the 
date  BLM  approves  the  assignment  or 
transfer. 

21.  Add  new  §  3100.80  to  read  as 
follows: 


§  3100.80    May  I  appeal  BLM's  decision  to 
require  protective  measures? 

All  of  BLM's  decisions  requiring  that 
you  take  drainage  protection  measures 
are  subject  to  review  and  appeal  in 
accordance  with  provisions  of  43  CFR 
part  4  and  subpart  1840. 

22.  Revise  §  3106.7-2  to  read  as 
follows: 

§3106.7-2    If  I  transfer  my  lease,  when  do 
my  obligations  under  ttie  lease  end? 

You  are  responsible  for  the 
performance  of  all  obligations  under  the 
lease  until  the  date  BLM  approves  an 
assigiunent  of  your  record  title  interest 
or  transfer  of  your  operating  rights.  You 
will  continue  to  be  responsible  for 
obligations  that  accrued  prior  to  the 
approval  date,  whether  or  not  they  were 
identified  at  the  time  of  the  assignment 
or  transfer,  including  the  payment  of 
compensatory  royalties  for  drainage.  As 
the  assignor  or  transferor,  you  remain 
responsible  for  plugging  wells  and 
ab^doning  facilities  you  drilled, 
installed  or  used  prior  to  the  effective 
date  of  the  assignment  or  transfer. 

23.  Add  new  §  3106.7-6  to  read  as 
follows: 


§3106.7-6    If  I  acquire  a  leaae  by  an 
assignment  or  transfer,  wtwt  obligations  do 
i  agree  to  assume? 

If  you  acquire  a  Federal  lease  interest 
by  assignment  or  transfer,  you  agree  to 
comply  with  the  terms  of  the  original 
lease  during  your  lease  tenure, 
notwithstanding  any  terms  of  your 
assignment  or  sublease.  Also,  you  must 
plug  and  abandon  all  unplugged  wells, 
reclaim  the  lease  site,  and  remedy  all 
environmental  problems  in  existence 
and  knowable  to  a  purchaser  exercising 
reasonably  diligence  at  the  time  you 
receive  the  assignment  or  transfar.  You 
must  also  maintain  an  adequate  bond  to 
ensure  performance  of  these 
responsibilities. 

24.  Revise  §  3108.1  to  read  as  follows: 


§310&1    Asa 
leass? 


I,  may  I  relinquiah  my 


You  may  relinquish  your  lease  or  any 
legal  subdivision  of  your  lease  at  any 
time.  You  must  file  a  written 
relinquishment  with  the  BLM  State 
Office  with  jiirisdiction  over  your  lease. 
All  lessees  holding  record  dtle  interests 
in  the  lease  must  sign  the 
relinquishment.  A  relinquishment  takes 
effect  on  the  date  you  file  it  with  BLM. 
However,  you  and  the  party  that  issued 
the  bond  will  continue  to  be  obligated 
to: 

(a)  Make  payments  of  all  accrued 
rentals  and  royalties,  including 
payments  of  all  compensatory  royalty, 
which  may  be  due  for  all  drainage  that 
occurred  prior  to  the  relinquishment: 


(b)  Place  all  wells  on  the  lands  to  be 
relinquished  in  condition  for 
suspension  or  abandonment  as  required 
by  BLM;  and 

(c)  Complete  reclamation  of  the  leased 
lands  in  a  timely  manner  after  cessation 
or  abandonment  of  oil  and  gas 
operations  on  the  lease,  in  accordance 
with  a  plan  approved  by  the  appropriate 
surface  management  agency. 

PART  3130— OIL  AND  GAS  LEASING: 
NATIONAL  PETROLEUM  RESERVE, 
ALASKA 

25.  Revise  the  authority  citation  for 
part  3130  to  read  as  follows: 

Authority:  42  U.S.C.  6508;  43  U.S.C 
1732(b);  43  U.S.C  1733;  43  U.S.C.  1740,  and 
40  Op.  Atty.  Gen.  41. 

§3130.3    [Amended] 

26.  Revise  §  3130.3  by  substituting 
"§§  3100.21-3100.80"  for  "§  3100.3." 

PART  3160— ONSHORE  OIL  AND  GAS 
OPERATIONS 

27.  Revise  the  authority  citation  for 
part  3160  to  read  as  follows: 

Authority:  25  U.S.C.  396d;  30  U.S.C  189; 
30  U.S.C  359;  43  U.S.C  1733;  43  U.S.C 
1740,  and  40  Op.  Atty.  Gen.  41. 

§3162.2    [Amended] 

28.  Amend  §  3162.2  by  adding  the 
term  "lessee(s)  and"  before  "operating 
rights  owner"  in  the  second  sentence  of 
paragraph  (a)  and  by  adding  an  "(s)" 
after  "operating  rights  owner"  each  time 
it  appears. 

§3169.3    [Amended] 

29.  Amend  §  3165.3  by  adding  the 
term  "a  lessee(s),"  afler  "Whenever" 
and  deleting  the  word  "an"  before 
"operating  rights  owner"  in  the  first 
sentence  of  paragraph  (a). 

30.  Amend  §  3165.4  by  adding  a  new 
paragraph  (e)(4)  to  read  as  follows: 

§3166.4    Appeals. 


(e)*  •  • 

(4)  When  an  appeal  is  filed  imder 
paragraph  (a)  of  this  section  from  a 
decision  to  require  drainage  protection. 
BLM's  drainage  determination  will 
remain  in  effect  during  the  pendency  of 
the  appeal,  notwithstanding  the 
provisions  of  43  CFR  4.21. 
Compensatory  royalty  and  interest 
determined  imder  30  CFR  part  218  will 
continue  to  accrue  throughout  the 
pendency  of  the  appeal. 
***** 

(in<  Doc  98-563  Filed  1-12-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COftNyHSSIOI 


47  CFR  Part 
[CCDedwt 


'-213.DA97-268S] 


Communications  Assistance  for  Law 
Enforcemsnt  Act 

AOBICY:  Fedejtl  Commvtnications 
Commission.  I 

ACTKM:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  December  23, 1997,  the 
Chief,  Network  Services  Division, 
Common  CarKer  Bureau  issued  DA  97- 
2686,  an  order  granting  the  Petition  filed 
by  the  Federal  Bxueau  of  Investigation 
on  December  17, 1997,  to  extend  the 
date  for  reply  domments  in  the 
Commimications  Assistance  for  Law 
Enforcement  Act,  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  97-213, 
FCC  97-356  (eel.  Oct.  10, 1997),  to 
F^ruary  11,  l|^98. 

DATES:  Reply  domments  are  due 
February  11, 1998. 

ADDRESSES:  Fijle  reply  comments  with 
the  Secretary,  ;tederal  Commimications 
Commission,  R^oom  222, 1919  M  Street, 
N.W.,  Washintfon.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ward,  Network  Services  Division, 
Common  Carritr  Biueau,  (202)  418- 
2320.  !  I 

SUPPLBMENTAI^i  INFORMATION: 

Adopted:  Dumber  23, 1997 
Released:  December  23, 1997  By  the 
Chief,  Network  Services  Division: 

1.  On  October  10, 1997,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
implement  ce^^n  sections  of  the 
Communications  Assistance  for  Law 
Enforcement  Act  (CALEA),  47  U.S.C. 
1001  et  seq. '  Comments  were  due  on 
December  12, 1:997,  and  reply  comments 
are  due  on  Janjuaiy  12, 1998. 

2.  The  Commission  has  received  a 
"Request  for  an  Extension  of  Time  to 
File  Reply  Comments"  in  the  above 
captioned  proceeding,  filed  on 
December  17, 1997  by  the  Federal 
Bureau  of  hivestigation  (FBI).  The  FBI 
asks  for  an  extension  of  thirty  days, 
which  would  qhange  the  date  for  reply 
comments  fit)m  January  12, 1998,  to 
February  11, 1)998. 

3.  It  is  the  ptwicy  of  the  Commission 
that  extensions!  of  time  shall  not  be 
routinely  gran»d.^  The  Petitioner  cites 
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■  Conununicatiobk  Assistance  For  Law 
Enforcement  Act,  Notice  of  Proposed  Rulemaking, 
CC  Docket  No.  97-313,  FCC  97-356  (rel.  Oct.  10, 
1997). 

>See47CFRl.4ta 


four  special  circumstances:  "(1)  the  FBI 
must  coordinate  its  reply  effort  with — 
and  obtain  consensus  fi^m — 
approximately  fifty  (50)  Law 
&iforcement  Technical  Forum  (LETF) 
members  and  other  law  enforcement 
agencies  acrpss  the  nation;  (2)  this 
rulemaking  involves  a  complex  subject 
matter  that  affects  not  only  carriers,  but 
hundreds  of  Federal,  State,  and  local 
law  enforcement  agencies  and 
prosecutors'  offices;  (3)  the  issues  in  this 
rulemaking  invoke  critical  public  safety 
and  privacy  concerns,  the  development 
of  a  complete  record  is  particularly 
important  in  this  matter;  and  (4)  the 
current  30-day  reply  period  coincides 
with  the  holidays,  which  further  limits 
the  FBI's  undertaking."  3 

4.  The  circumstances  shown  by 
Petitioner  establish  good  cause  for  an 
extension  of  the  reply  comment  date  in 
this  docket.  All  parties  to  this 
proceeding  will  be  allowed  to  file  reply 
comments  by  February  11, 1998. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  authority  foimd  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  §§  154(i) 
and  303(r),  and  Sections  0.204(b),  0.291 
and  1.45  of  the  Commission's  rules,  47 
CFR  0.204(b),  0.291  and  1.45,  that  an 
additional  period  of  thirty  days  to 
submit  Reply  Comments  is  granted.  The 
new  date  for  Reply  Comments  is 
February  11, 1998. 

Federal  Communications  Commission. 
Gcraldine  A.  Madse, 

Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 

[FR  Doc.  98-706  Filed  1-12-98;  8:45  am] 
BIUMG  OOOE  1712-01-^ 
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Program  Access  Proceeding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  the  Memorandum  Opinion 
and  Order  and  Notice  of  Proposed 
Rulemaking  ("NPRM"),  the  Commission 
grants  the  petition  for  rulemaking  filed 
by  Ameritech  New  Media,  Inc. 
requesting  that  the  Commission  issue  a 
notice  of  proposed  rulemaking  to  amend 


'  Communications  Assistance  for  Law 
Enforcement  Act,  Request  of  the  Federal  Bureau  of 
Investigation  for  An  Extension  of  Time  to  File  Reply 
CommenU,  CC  Docket  No.  97-213,  FCC  97-356 
(Dec.  17, 1997),  at  2. 


its  program  access  rules.  Also  in  the 
NFRAf  the  Commission  seeks  comment 
on  proposals  to  amend  several  aspects 
of  the  program  access  rules.  The 
Commission  beUeves  that  these 
proposals  will  provide  expeditious  and 
effective  resolution  of  program  access 
complaints.  These  proposed  rules  are 
necessary  to  further  the  Commission's 
goals  of  increased  competition  and 
diversity  in  the  multichannel  video 
programming  market,  as  well  as  foster 
the  development  of  competition  to 
traditional  cable  systems.  The  intended 
effect  of  this  action  is  to  seek  comment 
on  proposed  rules  and  procedures 
applicable  to  the  Commission's  program 
access  rules. 

DATES:  Comments  are  due  on  or  before 
February  2, 1998.  Reply  comments  are 
due  on  or  before  February  23, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Klein  or  Steve  Broeckaeit, 
Consiuner  Protection  and  Competition 
Division,  Cable  Services  Bureau,  at  (202) 
418-7200. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandum  Opinion 
and  Order  and  Notice  of  Proposed 
Rulemaking  in  CS  Docket  No.  97-248. 
FCC  97-415  which  was  adopted  and 
released  on  December  18, 1997.  A  copy 
of  the  complete  item  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  239, 1919  M  Street,  N.W.. 
Washington.  D.C.  20554.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Stieet.  N.W., 
Washington,  D.C.  20036,  (202)  857- 
3800.  The  complete  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rulemaking  also  is  available 
on  the  Commission's  Internet  home 
page  (http://www.fcc.gov). 

Summary  of  Action 

I.  Background 

1.  On  December  18. 1997.  the  Federal 
Communications  Commission 
("Commission")  adopted  a 
Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rulemaking  which 
granted  a  petition  for  rulemaking  filed 
by  Ameritech  New  Media.  Inc. 
("Ameritech")  and  sought  comment  on 
a  variety  of  proposals  relating  to  its 
program  access  rules.  The  Order  and 
NPRM  are  summarized  below. 


1044 


Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Proposed  Rules 


A.  Introduction 

2.  Section  628  of  the  Communications 
Act  of  1934,  as  amended 
("Communications  Act"),  prohibits 
imfoir  or  discriminatory  practices  in  the 
sale  of  satellite  cable  and  satellite 
broadcast  programming.  Section  628  is 
intended  to  increase  competition  and 
diversity  in  the  multichannel  video 
programming  market,  as  well  as  to  foster 
the  development  of  comi}etition  to 
traditional  cable  systems,  by  prescribing 
regulations  that  govern  the  access  by 
competing  multichaimel  systems  to 
cable  programming  services.  Section 
628(c)  instructs  the  Commission  to 
adopt  regulations  to  identify  particular 
conduct  that  is  prohibited  by  section 
628(b).  The  Communications  Act 
provides  parties  aggrieved  by  conduct 
alleged  to  violate  the  program  access 
provisions  the  right  to  commence  an 
adjudicatory  proceeding  before  the 
Commission.  Ameritech  filed  a  petition 
for  rulemaking  requesting  that  the 
Commission  issue  a  notice  of  proposed 
rulemaking  to  amend  its  program  access 
rules.  Pursuant  to  §  1.401  of  the 
Commission's  rules,  on  Jime  2, 1997,  the 
Commission  issued  a  public  notice 
seeking  comment  on  Ameritech 's 
petition.  Timely  comments  and 
oppositions  were  filed  on  July  2, 1997; 
reply  comments  were  filed  on  July  17, 
1997.  As  discussed  herein,  the 
Commission  is  initiating  a  proceeding  to 
consider  the  amendment  of  several 
aspects  of  the  program  access  rules. 

B.  Time  Limits 

3.  The  Commission  seeks  comment  on 
Ameritech's  proposed  time  limits  for  the 
processing  of  program  access 
complaints:  90  days  in  the  case  of  a 
complaint  that  can  be  resolved  without 
recoiirse  to  discovery,  and  within  150 
days  if  the  complainant  elects  to 
conduct  discovery.  The  Commission 
seeks  comment  on  appropriate  time 
limits  for  the  resolution  of  program 
access  complaints:  should  the 
Commission  adopt  the  90-day  and  150- 
day  time  periods  proposed  by 
Ameritech;  should  some  other  time 
period  apply;  or  should  the  Commission 
not  adopt  time  limits.  In  addition,  the 
Commission  seeks  comment  on  whether 
the  time  Limit,  if  any,  should  run  from 
the  time  the  complaint  was  filed,  or 
whether  the  time  limit  should  run  from 
some  other  point,  such  as  the  close  of 
pleadings,  or  the  close  of  discovery. 

4.  Further,  the  Commission  seeks 
comment  regarding  whether  one 
imiversally  applicable  time  limit  should 
apply  to  all  program  access  complaints, 
or  whether  one  time  limit  should  be 
established  for  cases  involving  denial  of 


programming,  with  another  longer  time 
limit  establi^ed  for  price 
discrimination  cases,  which  generally 
involve  issues  of  greater  complexity. 
The  Commission  also  seeks  comment  on 
any  other  reasonable  distinction 
between  program  access  cases  which 
would  impact  the  appropriate  time 
limit,  if  any,  for  resolution  of  that  type 
of  program  access  proceeding.  In 
addition,  the  Commission  seeks 
comment  on  Ameritech's  proposal  to 
shorten  the  answer  (30  days  to  20  days) 
and  reply  (20  days  to  15  days)  pleading 
periods  applicable  to  program  access 
complaints. 

C.  Discovery 

5.  The  Commission  seeks  comment  on 
several  means  of  expediting  the 
discovery  process.  In  this  regard,  the 
Commission  seeks  comment  on  whether 
it  would  speed  the  discovery  process  to 
have  complainants  submit  proposed 
discovery  requests  with  their  program 
access  complaints  and  require 
Defendants  to  submit  their  proposed 
discovery  requests  and  objections  to 
complainants'  discovery  requests  with 
their  answer.  Complainants  would 
submit  their  objections  to  defendants' 
discovery  requests  with  their  reply. 

6.  The  Commission  seeks  comment  on 
any  other  change  in  the  procedures 
applicable  to  program  access  complaints 
that  would  result  in  the  necessary 
information  disclosure  in  the  most 
efficient,  expeditious  fashion  possible. 
In  this  regard,  the  Commission  seeks 
comment  on  whether  difiierent 
standards  for  discovery  should  be  ' 
applied  to  different  types  of  program 
access  complaints,  such  as  price 
discrimination,  exclusivity,  and  denial 
of  programming.  The  Commission  also 
seeks  comment  on  whether  the  issuance 
of  a  standardized  protective  order 
applicable  to  program  access  complaints 
would  expedite  the  necessary 
information  disclosure.  Further,  the 
Commission  seeks  comment  on 
Ameritech's  proposal  that  complainants 
be  entitled  to  discovery  as  of  right, 
particularly  in  light  of  olu*  conclusion 
not  to  permit  discovery  as  of  right  in 
common  carrier  formal  complaint 
proceedings. 

D.  Damages  " 

7., The  Commission  has  authority  to 
impose  forfeitiues  for  violation  of  the 
program  access  rules.  The  Commission 
seeks  comment  on  whether  forfeitures 
alone  are  an  adequate  deterrent  to 
prevent  violations  of  these  rules.  The 
Commission  also  seeks  comment  on 
whether  an  additional  check  on 
anticompetitive  conduct  such  as  the 
imposition  of  damages  for  violations  of 


section  628  of  the  Communications  Act 
may  now  be  appropriate  and  in  the 
public  interest.  In  this  regard,  the 
Commission  also  seeks  comment  on  the 
appropriate  interaction,  if  any,  between 
damages  and  the  Commission's  existing 
forfeitiue  authority  under  Title  V  to 
impose  forfiaitures  for  violations  of  the 
program  access  rules.  The  Commission 
also  seeks  comment  regarding  the 
correct  procediues  through  which  to 
implement  damages  or  forfeitures  in  the 
context  of  specific  program  access 
proceedings.  For  example,  the 
Commission  seeks  comment  on  the  date 
from  which  damages  should  b§  levied 
for  violations  of  section  628.  The 
Commission  seeks  comment  on  whether 
the  operative  date  should  be  the  date  of 
the  notice  of  intent  to  file  a  program 
access  complaint,  as  Ameritech 
suggests,  or  the  date  of  filing  of  the 
program  access  complaint,  or  the  date 
on  which  the  violation  first  occurred. 
Because  the  complainant  has  the  ability 
to  file  a  complaint  at  any  time  after  the 
10  day  notice  requirement  set  forth  in 
47  CFR  76.1003(a),  the  Commission 
seeks  comment  on  whether  damages 
should  be  calculated  bom  the  date  upon 
which  the  complainant  filed  its  program 
access  complaint  with  the  Commission. 
The  Commission  also  seeks  comment  on 
the  adequacy  and  clarity  of  the 
forfeitiue  procedures  and  guidelines  set 
forth  in  section  503  of  the 
Commimications  Act,  the  Commission's 
rules,  and  case  law.  In  addition  the 
Commission  seeks  comment  on 
whether,  in  some  cases,  the  most 
efficient  manner  of  processing  program 
access  cases  would  be  to  bifurcate  the 
program  access  violation  determination 
from  the  damages  or  forfeiture 
determination.  The  Commission  seeks 
comment  on  whether  Commission  Staff 
should  be  given  the  discretion  to 
bifurcate  the  violation  and  sanction 
portions  of  program  access  proceedings 
and  whether  doing  so  would  more 
efficiently  process  such  cases. 

8.  The  Commission  also  seeks 
comment  on  the  calculation  of  damages, 
if  assessed.  Commenters  shoiUd 
consider  whether  the  Commission 
should  determine  damages  on  a  case-by- 
case  basis,  or  whether  there  should  be 
a  standard  calculation  for  damages  in 
program  access  matters.  Those  arguing 
that  damages  should  be  based  on  a 
standard  calculation  should  comment 
on  how  the  Commission  should 
determine  such  standard  calculation. 
The  Commission  also  seeks  comment  on 
the  basis  on  which  damages,  if  assessed, 
should  be  calculated.  For  example, 
should  damages  be  based  on  lost  profit, 
the  difference  between  the  rate  that  the 
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complainant  M^  diaiged  and  the  rate 
the  complainant  should  have  been 
charaed,  or  80fl|e  other  leeitimate  basis. 
G.  The  Conunission  seess  comment  on 
whether  a  con^plainant  seeking  damages 
must  file  in  its  complaint  or 
supplemental  complaint  either  a 
detailed  computation  of  damages  or  a 
detailed  expla^tion  of  why  such  a 
computation  iiinot  possible  at  the  time 
of  filing.  Conunenters  advocating  the 
adoption  of  sudii  a  requirement  should 
address  whethar  the  explanation 
standards  adopted  for  complaints 
against  commiMi  carriers  should  be 
adopted,  or  whether  some  other 
explanation  standard  should  apply. 

10.  Finally,  ^e  Commission  oMerves 
that  no  persuasive  evidence  has  been 
presented  whidi  suggests  that  punitive 
damages  shoulq  be  imposed  in  program 
access  cases.  Accordingly,  the 
Commission  tepltatively  concludes  that 
punitive  damag^  riioidd  not  be  ^ 
imposed  in  program  access  cases.  Hie    - 
Commission  seeks  comment  on  this 
tentative  conclusion. 

E.  Temsirial-0^Uvery  of  Ptxygramming 

11.  Section  628  of  the 
Communications  Act  is  applicable  to 
cable  operators,  satellite  cable 
programming  Vendors  in  which  a  cable 
operator  has  an  attributable  interest,  and 
satellite  broadcast  programming  vendora 
and  generally  applies  to  the  delivery  of 
satellite  cable  ptogramming  and  satellite 
broadcast  progf^mming.  On  its  face, 
section  628  do^  not  preclude  a 
programmer  fiom  altering  its 
distribution  method  from  satellite- 
distribution  to  terrestrial-distribution. 
Such  an  action  (iould  arguably 
constitute  an  unfair  method  of 
competition  or  ^n&ir  or  deceptive  act  or 
practice,  the  pijibose  or  affsct  of  which 
is  to  hinder  significantly  or  to  prevent 
any  multichannel  video  programming 
distributor  front  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers.  Th4  Commission  seeks 
comment  on  appropriate  ways  to 
address  such  sitaatlons.  As  a  threshold 

•  matter,  the  Commission  specifically 
asks  commenters  to  address  the 
statutory  basis  for  any  suggested 
remedial  action,  and  whether  legislation 
is  needed.  To  tl^S  extent  that 
commentere  contend  that  Commission 
action  is  appropriate,  the  Commission 
seeks  comment  on  what  types  of 
evidence  a  complainant  may  marahal  to 
prevail  on  a  claim  against  a  programmer 
that  has  moved  GBtelllte-delivered 
programming  to  eirestrial  delivery  to 
evade  the  progr  i  n  access  requirements. 
The  Commissiob  also  seeks  comment  on 
whether  programming  that  has  been 
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moved  from  satellite  to  terrestrial 
delivery  can  or  should  be  subject  to 
program  access  requirements  based  on 
the  efiisct.  rather  than  the  purpose,  of 
the  programmer's  action. 

F.  Buving  Groups:  Joint  and  Several 
Liability 

12.  The  Commission  seeks  comment 
on  a  proposal  that  the  Conunission 
clariQr  its  program  accMs  rules  to 
provide  that  any  cooperative  buying 
group  that  maintains  adequate  finAncial 
reserves  should  not  be  reouired  to 
provide  joint  and  several  liability. 
Specifically,  the  Commission  seeks 
comment  on  what  financial  assurances 
cooperative  bujring  groups  can  provide 
to  programming  distributore  such  that 
joint  and  severd  liability  is  not 
necessary,  while  adequately  protecting 
programming  distribut(HS  frtmi  the 
financial  risks  associated  with  such 
arrangements.  For  example,  the 
Commission  seeks  comment  on  whether 
buying  groups  that  mAJntAjn  a  cash 
reserve  equal  to  one  month's 
programming  fees  would  satisfy  such  a 
requirement.  In  addition,  the 
Commission  seeks  comment  on  any 
other  proposals  that  would  result  in  the 
elimination  of  joint  and  several  liability 
while  maintaining  adequate  protection 
for  programmers. 

n.  Procedural  Matten 

A.  Regulatory  Flexibility  Analysis 

13.  As  required  by  the  R^ulatory 
FlexibiUty  Act  (RFA),  5  U.S.C.  S603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  Impact  on  sm^U  entities 
of  the  rules  proposed  in  the  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  Comments  on  the  KFA 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA  and  must  be  filed  by  the 
deadlines  for  comments  on  the  NPRM. 
The  Commission  will  send  a  copy  of  the 
NPRM.  Including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Initial  Regulatory  Flexibility  Analysis 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

14.  In  1993,  the  Commission  adopted 
Its  current  rules  intended  to  protect, 
pursuant  to  section  628  of  the 
Communications  Act,  the  right  of 
multichannel  video  programming 
providers  to  obtain  access  to  specified 
types  of  video  programming.  Ameritech 
filed  a  petition  for  rulemaking 
proposing  that  certain  aspects  of  the 
Commission's  program  access  rules  be 
amended  to  better  ensure  the 


Communication  Act's  program  access 
reqtiirements.  In  this  NPRM,  the 
Commission  seeks  comment  as  to 
whether  certain  aspects  of  the 
Commission's  program  access  rules 
should  be  amended  to  better  enforce  the 
Communication  Act's  program  access 
requirements. 

B.  Legal  Basis 

15.  The  authority  for  the  action 
proposed  for  this  rulemaking  is 
contained  in  sections  4(1),  303(r),  and 
628  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C  sections  4(1), 
303(r),  and  548. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities 

16.  The  Commission  is  required  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  afEscted  by  the 
proposed  rules,  if  adopted.  The  RFA 
defhies  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business"  and  "small 
oiganization."  In  addition,  the  tenn 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  section  3  of  the  Small  Business 
Act.  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  whidi: 
(1)  Is  Independently  owned  and 
operated;  (2)  Is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

17.  Small  MVPDs.  The  SBA  has 
developed  a  definition  of  small  entities 
for  cable  and  other  pay  television 
services,  which  Includes  all  such 
companies  generating  $11  million  or 
less  in  annual  receipts.  This  definition 
includes  cable  system  operators,  closed 
circuit  television  services,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Bureau  of  the  Census,  there  were  1,758 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  In  revenue.  The  Commission 
addresses  below  each  service 
Individually  to  provide  a  more  precise 
estimate  of  small  entities. 

18.  Ca67e  Systems.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  47  CFR  76.901(e),  a 
"small  cable  company"  is  one  serving 
fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
Infonnation,  the  Commission  estimates 
that  there  were  1439  cable  operators  that 
qualified  as  small  cable  companies  at 
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the  end  of  1995.  Since  then,  some  of 
those  companies  may  have  grown  to 
serve  ovet  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  the  Commission 
estimates  that  there  are  fiawer  than  1439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  d9cisions  and 
rules  the  Commission  is  adopting.  The 
Commission  believes  that  only  a  small 
percentage  of  these  entities  currently 
provide  qualifying  "telecommunications 
services"  as  required  by  the 
Communications  Act  and,  therefore, 
estimate  that  the  number  of  such 
entities  are  significantly  fewer  than 
noted. 

19.  The  Communications  Act  also 

,  contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  the  Commission  found  that 
an  operator  serving  fewer  than  617,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Based  on  available  data,  the 
Commission  finds  that  the  nimiber  of 
cable  operators  serving  617,000 
subscribers  or  less  totals  1450.  Although 
it  seems  certain  that  some  of  these  cable 
system  operators  are  affiliated  with 
entities  whose  gross  annual  revenues 
exceed  $250,000,000,  the  Commission  is 
imable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cable 
system  operators  that  would  qualify  as 
small  cable  operators  under  the 
definition  in  the  Communications  Act. 

20.  Multipoint  Multichannel 
Distribution  Systems  ("MMDS").  The 
Commission  refined  the  definition  of 
"small  entity"  for  the  auction  of  MMDS 
as  an  entity  that  together  with  its 
affiUates  has  average  gross  annual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MMDS  auctions  has 
been  approved  by  the  SBA. 

21.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders,  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 


they  were  womm-owned  biisinesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  The  Commission 
concludes  that,  for  purposes  of  this 
FRFA,  there  are  approximately  1634 
small  MMDS  providers  as  defined  by 
the  SBA  and  Uie  Commission's  auction 
rules. 

22.  Direct  Broadcast  Satellite  ("DBS"). 
Because  DBS  provides  subscription 
services,  DBS  fialls  within  the  SBA 
definition  of  cable  and  other  pay 
television  services  (SIC  4841).  As  of 
December  1996,  there  were  eight  DBS 
licensees.  Estimates  of  1996  revenues 
for  various  DBS  operators  are 
significantly  greater  than  $11,000,000 
and  range  from  a  low  of  $31,132,000  for 
Alphastar  to  a  high  of  $1,100,000,000 
for  Primestar.  Accordingly,  the 
Commission  concludes  that  no  DBS 
operator  qualifies  as  a  small  entity. 

23.  Home  Satellite  Dish  ("HSD*').  The 
market  for  HSD  service  is  difficult  to 
quantify.  Indeed,  the  service  itself  bears 
little  resemblance  to  other  MVPDs.  HSD 
owners  have  access  to  more  than  265 
channels  of  programming  placed  on  C- 
band  satellites  by  programmers  for 
receipt  and  distribution  by  MVPDs,  of 
which  115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  fit>m  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus,  HSD 
users  include:  (1)  viewers  who  subscribe 
to  a  packaged  programming  service, 
which  affords  them  access  to  most  of  the 
same  programming  provided  to 
subscribers  of  other  MVPDs;  (2)  viewers 
who  receive  only  nonsubscription 
programming;  and  (3)  viewers  who 
receive  satellite  programming  services 
illegally  without  subscribing. 

24.  According  to  the  most  recently 
available  information,  there  are 
approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consiuners.  These  program  packagers 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationwide.  This 
is  an  average  of  about  77,163  subscribers 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  Commission's 
definition  of  a  small  multiple  system 
operator  ("MSO").  Furthermore, 
because  this  is  an  average,  it  is  likely 


that  some  program  packagers  may  be 
substantially  smaller. 

25.  Open  Video  System  ("OVS").  The 
Commission  has  certified  nine  OVS 
operators.  Of  these  nine,  only  two  are 
providing  service.  On  October  17, 1996, 
Bell  Atlantic  received  approval  for  its 
certification  to  convert  its  Dover,  New 
Jersey  Video  Dialtone  ("VDT")  system  to 
OVS.  Bell  Atlantic  subsequently 
purchased  the  division  of  Futurevision 
which  had  been  the  only  operating 
program  package  provider  on  the  Dover 
system,  and  has  begun  offering 
programming  on  this  system  using  these 
resources.  Metropolitan  Fiber  Systems 
was  granted  certiBcaticnis  on  December 
9, 1996,  for  the  operation  of  OVS 
systems  in  Boston  and  New  Yorie,  both 
of  which  are  being  used  to  provide 
progranmiing.  Bell  Atlantic  and 
Metropolitan  Fibw  Systems  have 
sufficient  revenues  to  assure  us  that 
they  do  not  qualify  as  small  business 
entities.  Little  finsuacial  information  is 
available  for  the  other  entities 
authorized  to  provide  OVS  that  are  not 
yet  operational.  The  Commission 
believes  that  one  OVS  licensee  may 
qualify  as  a  small  business  concern. 
Given  that  other  entities  have  been 
authorized  to  provide  OVS  service  but 
have  not  yet  begun  to  generate  revenues, 
the  Commission  concludes  that  at  least 
some  of  the  OVS  operators  qualify  as 
small  entities. 

26.  Satellite  Master  Antenna 
Television  ("SMATVs").  Industry 
sources  estimate  that  approximately 
5200  SMATV  operators  were  providing 
service  as  of  December  1995.  Other 
estimates  ^iidicate  that  SMATV 
operators  serve  approximately  1.05 
million  residential  subscribers  as  of 
September  1996.  The  ten  largest 
SMATV  operators  together  pass  815,740 
units.  If  the  Commission  assumes  that    . 
these  SMATV  operators  serve  50%  of 
the  units  passed,  the  ten  largest  SMATV 
operators  serve  approximately  40%  of 
the  total  number  of  SMATV  subscribers. 
Because  these  operators  are  not  rate 
regulated,  they  are  not  required  to  file 
financial  data  with  the  Commission. 
Furthermore,  the  Commission  is  not   . 
aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  the  Commission 
concludes  that  a  substantial  number  of 
SMATV  operators  qualify  as  small 
entities. 

27.  Local  Multipoint  Distribution 
System  ("LMDS").  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony. 
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data,  and/or  vf  dec  services.  A  LMDS 
provider  is  nbt  limited  in  the  number  of 
potential  apijlications  that  will  be 
available  for  Uiis  service.  Therefore,  the 
definition  of  ia|  small  LMDS  entity  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/or 
radiotelephoiie  communications 
companies  ($|C  4812).  The  SBA 
definition  ib^  cable  and  other  pay 
services  is  de$ned  above.  A  small 
radiotelephotie  entity  is  one  with  1500 
employees  or  less.  However,  for  the 
purposes  of  this  NPRM,  the  Commission 
includes  only  an  estimate  of  LMDS 
video  service  providers. 

28.  LMDS  is  a  service  that  is  expected 
to  be  auctioned  by  the  FCC  in  1998.  The 
vast  majority;  <>f  LMDS  entities 
providing  vid^  distribution  could  be 
small  busineiies  under  the  SBA's 
definition  of  oable  and  pay  television 
(SIC  4841).  However,  the  Commission 
proposed  to  define  a  small  LMDS 
provider  as  ah  entity  that,  together  with 
affiliates  and  attributable  investors,  has 
average  grossi  revenues  for  the  three 
prec^Ling  cajendar  years  of  less  than 
$40  million.  iThe  Commission  has  not 
yet  received  approval  by  the  SBA  for 
this  definitiot^ 

29.  There  is!only  one  company, 
CellularVision.  that  is  ciurently 
providing  LMt3S  video  servic^. 
Although  the  Commission  does  not 
collect  data  qn  annual  receipts,  the 
Commission  a^imies  that 
CellularVision  is  a  small  business  under 
both  the  SBA  definition  and  our 
proposed  auction  rules.  Accordingly, 
the  Commission  affirms  its  tentative 
conclusion  that  a  majority  of  the 
potential  LMDS  licensees  will  be  small 
entities,  as  that  term  is  defined  by  the 
SBA.  I 

30.  ProgramProducers  and 
Distributors,  tpe  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  toioroducers  or  distributors 
of  television  ^grams.  Therefore,  the 
Commission  Will  utilize  the  SBA 
classifications  of  Motion  Picture  and 
Video  Tape  Pirtoduction  (SIC  7812), 
Motion  Pictu^  and  Video  Tape 
Distribution  (JSIC  7822),  and  Theatrical 
Producers  (Except  Motion  Pictures)  and 
Miscellaneous  Theatrical  Services  (SIC 
7922).  These  SBA  definitions  provide 
that  a  small  entity  in  the  television 
programming  industry  is  an  entity  with 
$21.5  millionj  or  less  in  annual  receipts 
for  SIC  7812  ^d  7822,  and  $5  million 
or  less  in  annual  receipts  for  SIC  7922. 
The  1992  Buraau  of  the  Census  data 
indicate  the  following:  (1)  there  were 
7265  U.S.  fin  lis  classified  as  Motion 


Picture  and  Video  Production  (SIC 
7812),  and  that  6987  of  these  firms  had 
$16,999  million  or  less  in  annual 
receipts  and  7002  of  these  firms  had 
$24,999  million  or  lees  in' annual 
receipts;  (2)  there  were  1139  U.S.  firms 
classified  as  Motion  Pictiue  and  Tape 
Distribution  (SIC  7822).  and  that  1007  of 
these  finns  had  $16,999  million  or  less 
in  annual  receipts  and  1013  of  these 
firms  had  $24,999  million  or  less  in 
annual  receipts;  and  (3)  there  were  5671 
U.S.  firms  classified  as  Theatrical 
Producers  and  Services  (SIC  7922).  and 
that  5627  of  these  firms  had  less  than  $5 
miUion  in  annual  receipts. 

31.  Each  of  these  SIC  categories  is 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries 
including  television.  Specific  figures  are 
not  available  as  to  how  many  of  these 
firms  exclusively  produce  and/or 
distribute  programming  for  television  or 
how  many  are  independently  owned 
and  operated.  Consequently,  the 
Commission  concludes  that  there  are 
approximately  6987  small  entities  that 
produce  and  distribute  taped  television 
programs,  1013  small  entities  primarily 
engaged  in  the  distribution  of  taped 
television  programs,  and  5627  small 
producers  of  live  television  programs 
that  may  be  affected  by  the  rules 
adopted  in  this  proceeding. 

D.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

32.  The  rules  proposed  in  this  NPRM 
'will  not  require  a  change  in  record 

keeping  requirements. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

33.  The  NPflAf  proposes  various 
alternatives  which  may  expand  access 
to  video  programining  by  small  entities. 

F.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  With  These  Rules 

34.  None. 

B.  Ex  Parte  Presentations 

35.  The  NPRM  is  a  permit  but  disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Simshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202. 
1.1203,  and  1.1206(a). 

C.  Comments 

36.  Piu*suant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 


Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
February  2. 1998  and  reply  comments 
on  or  before  February  23. 1998.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  and  six  copies  of  ail 
comments,  reply  comments,  and 
supporting  comments.  Parties  are  also 
asked  to  submit,  if  possible,  draft  rules 
that  reflect  their  positions.  If  you  want 
each  Commissioner  to  receive  a 
personal  copy  of  your  comments,  you 
must  file  an  original  and  eleven  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  die  Secretary. 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222. 
Washington.  D.C.  20554,  with  a  copy  to 
Deborah  Klein  of  the  Cable  Services 
Bureau.  2033  M  Street.  N.W..  7th  Floor. 
Washington.  D.C  20554.  Parties  should 
also  file  one  copy  of  any  dociunents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  1231  20th  Street.  N.W.. 
Washington.  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  Street,  N.W.,  Room  239, 
Washington,  D.C.  20554. 

37.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette,  where  possible.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Deborah  Klein  of  the  Cable 
Services  Bureau.  2033  M  Street.  N.W.. 
7th  Floor.  Washington,  D.C.  20554. 
Such  a  submission  must  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

List  of  Subjects,  in  47  CFR  Part  76 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  98-707  Filed  1-12-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WttdOf  Service 

SOCFRPartIT 
RiN1018-AES2 

Endangered  and  Threatened  Wildlife 
ar>d  Planta;  Propoeed  Threatened 
Statue  for  the  Plant  Tttelypodium 
howMlHi  sap.  epectal>ilis  (Howell's 
spectacular  thelypody) 

AQGNCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  Tbelypodium 
howellii  ssp.  spectabilis  (Howell's 
spectacular  thelypody)  as  threatened 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act). 
Tbelypodium  bowellii  ssp.  spectabilis  is 
known  from  11  sites  in  Baker  and  Union 
coimties.  Oregon.  This  taxon  is 
threatened  by  a  variety  of  factors 
including  habitat  destruction  and 
fragmentation  from  agricultural  and 
urban  development,  grazing  by  domestic 
Uvestock,  competition  from  non-native 
vegetation,  and  alterations  of  wetland 
hydrology.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  the  plant. 

DATES:  Coimnents  from  all  interested 
parties  must  be  received  by  March  16, 
1998.  Public  hearing  requests  must  be 
received  by  February  27, 1998. 
AOOncsSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Snake  River  Basin  Office,  1387  S. 
Vinnell  Way,  Room  368,  Boise,  Idaho 
83709.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Ruesink,  Field  Supervisor  (see 
ADDRESSES  section)  (telephone  208/378- 
5243;  facsimile  208/378-5262). 

SUPPLEMENTARY  INFORMATION: 

Background 

Tbelypodium  bowellii  ssp.  spectabilis 
is  a  herbaceous  biennial  that  occurs  in 
moist,  alkaline  meadow  habitats  at 
approximately  1,000  meters  (m)  (3,000 
feet  (ft))  to  1,100  m  (3,500  ft)  elevation 
in  northeast  Oregon.  The  plant  is  known 
from  11  sites  (5  populations)  ranging  in 
size  from  0.01  hectares  (ha)  (0.03  acres 
(ac))  to  16.8  ha  (41.4  ac)  in  the  Baker- 
Powder  River  valley  in  Baker  and  Union 
counties.  The  total  occupied  habitat  for 


this  species  is  approximately  40  ha  (100 
ac).  Chie  site,  historically  known  bom 
Malheur  County  (the  type  locafity).  has 
not  been  relocated  since  1927  and  is 
considered  to  be  extirpated  (Kagan 
1986).  The  entire  extant  range  of  this 
taxon  hes  within  a  21  kilometer  (km) 
(13  mile  (mi))  radius  of  Haines,  Oregon. 

The  Baker-Powder  River  Valley 
region,  containing  the  11  extant 
Tbelypodium  bowellii  ssp.  spectabilis 
sites,  is  an  agricultural  area  due  to  its 
relatively  low  elevation  and  rich  soils. 
The  region  is  bordered  on  the  west  by 
the  Elkhom  Moimtains  and  on  the  east 
by  the  Wallowa  Mountains  (Kagan 
1986).  Annual  precipitation  for  the 
Baker  Valley  averages  27  centimeters 
(cm)  (10.6  inches  (in)),  most  falling  as 
snow  in  winter.  Weather  patterns  follow 
the  interior  continental  weather  systems 
with  little  maritime  influence.  Winters 
are  cold  and  sununers  are  warm  and  dry 
(Larkinand  Salzer  1992). 

Tbelypodium  bowellii  ssp.  spectabilis 
grows  to  approximately  60  cm  (2  ft)  tall, 
with  branches  arising  from  near  the  base 
of  the  stem.  The  basal  leaves  are 
approximately  5  cm  (2  in)  long  with 
wavy  edges,  and  are  arranged  in  a 
rosette.  Stem  leaves  are  shorter,  narrow, 
and  have  smooth  edges.  Flowers  appear 
in  loose  spikes  at  the  ends  of  the  stems. 
Flowers  have  four  purple  petals 
approximately  1.9  cm  (0.75  in)  in 
length,  each  of  which  is  borne  on  a  short 
(0.6  cm  (0.25  in))  stalk.  Fruits  are  long, 
slender  pods  (Greenleaf  1980,  Kagan 
1986). 

This  taxon  was  thought  to  be  extinct 
until  rediscovered  by  Kagan  in  1980 
near  North  Powder  (Kagan  1986).  The 
11  sites  currently  known  to  contain 
Tbelypodium  bowellii  ssp.  spectabilis 
are  located  near  the  communities  of 
North  Powder,  Haines,  and  Baker.  The 
North  Powder  T.  bowellii  ssp. 
spectabilis  population  contains  5  sites. 
Two  of  these  sites  are  provided  some 
protection;  the  largest  is  subject  to  a 
conservation  easement  16.8  ha  (41.4  ac) 
on  which  the  Oregon  Department  of 
Fish  and  Wildlife  has  the  assigned 
management  and  administration 
responsibility;  and  one  site  near  the 
town  of  North  Powder,  less  than  0.8  ha 
(2.3  ac)  in  size,  until  recently,  had  a 
plant  protection  agreement  between  the 
landowner  and  The  Nature 
Conservancy.  The  Haines  plant 
population  consists  of  three  small  sites 
located  in  or  near  the  town  of  Haines. 
A  0.7  ha  (1.8  ac)  site  west  of  Baker  is 
within  a  8  ha  (20  ac)  pasture  adjacent  to 
a  road.  Another  site  north  of  Baker  (0.03 
ha  (0.08  ac))  exists  in  a  small  remnant 
of  meadow  habitat  surrouinded  by 
farmland.  One  site  approximately  8  km 
(5  mi)  north  of  North  Powder  is  located 


on  private  land  at  Clover  Creek  (Kagan 
198G.  Oregon  Natiiral  Herita^  Pro-am 
(ONHP)  1997). 

Tbelypodium  bowellii  vat.  spectabilis 
was  first  described  by  Peck  in  1932 
(Peck  1932)  &t)m  a  specimen  collected 
in  1927  near  Ironside,  Oregon  (Malheur 
County).  In  1973.  Al-Shehbaz  revised 
the  genus  and  elevated  the  variety  to 
subspecies  status  (Al-Shehbaz  1973). 
This  taxon  has  larger  petals  than  T. 
bowellii  ssp.  bowellii,  and  the  paired 
filaments  are  not  imited  (Al-Shehbaz 
1973.  Kagan  1986.  Antell  1990).  In 
addition,  although  both  taxa  occur  in 
eastern  Oregon,  habitats  do  not  overlap 
(Kagan  1986).  For  purposes  of  this 
proposal,  r.  bowellii  ssp.  spectabilis  is 
recognized  as  a  subspecies  because  of 
the  taxonomic  distinction  made  in  1973 
(Al-Shehbaz  1973),  dthough  the  plant 
was  treated  as  a  variety  in  the  candidate 
assessment  process  (see  Previous 
Federal  Action  section).  ' 

Tbelypodium  bowellii  ssp.  spectabilis 
occurs  in  wet  alkaline  meadows  in 
valley  bottoms,  usually  in  and  aroimd 
woody  shrubs  that  dominate  the  habitat 
on  the  knolls  and  along  the  edge  of  the 
wet  meadow  habitat  between  the  knolls. 
Associatckl  species  include  Sarcobatus 
vermiculatus  (greasewood),  Disticblis 
stricta  (alkali  saltgrass).  Elymus  cinereus 
(giant  wild  rye),  Spartina  gracilis  (alkali 
cordgras^,  and  Poa  juncifolia  (alkali 
bluegrass)  (Kagan  1986).  Soils  are 
pluvial(rain)-deposited  alkaline  clays 
mixed  with  recent  alluvial  (material 
deposited  by  running  water)  silts,  and 
are  moderately  well-drained  (Kagan 
1986). 

Tbelypodium  bowellii  ssp.  spectabilis 
may  be  dependent  on  periodic  flooding 
since  it  appears  to  rapidly  colonize 
areas  adjacent  to  streams  that  have 
flooded  (Kagan  1986).  In  addition,  this 
taxon  does  not  compete  well  with 
encroaching  weedy  vegetation  such  as 
Dipsacus  sylvestris  (teasel)  (Davis  and 
Youtie  1995). 

Previous  Federal  Action 

Federal  government  actions  on  the 
plant  began  as  a  result  of  section  12  of 
the  Act,  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
Hoiise  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975,  and  included  Tbelypodium 
bowellii  vat.  spectabilis  as  a  threatened 
species.  The  Siervice  published  a  notice 
on  July  1, 1975  (40  FR  27823),  of  its 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
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section  4(b)(|]i)  of  the  Act)  and  its 
intention  th^feby  to  review  the  status  of 
the  plant  taxd  named  therein.  The  July 
1, 1975,  notioe  included  the  above 
taxon.  On  June  16, 1976,  the  Service 
published  a  proposal  (41  FR  24523)  to 
detennine  ap|>roximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plaQt  taxa  was  assembled  on 
the  basis  of  (i(imments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975, 
publication,  \thelypodium  bowellii  var. 
spectabilis  w^  not  included  in  the  Jime 
16, 1976,  Pectoral  Reeister  document. 
The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  pR  82480).  This  notice 
included  Thf^ypodium  howellii  var. 
spectabilis  a$  ja  candidate.  This 
designation  fior  T.  bowellii  var. 
spectabilis  was  retained  in  the 
November  2dj  1983,  supplement  to  the 
Notice  of  Review  (48  FR  53640),  as  well 
as  subsequent  revisions  on  September 
27, 1985  (50  FR  39526),  February  21. 
1990  (55  FR  W84),  and  September  30, 
1993(50FRSkl43). 

Section  4(b)i(3)(B)  of  the  Act  requires 
the  Secretary  ^o  make  findings  on 
pending  petitions  that  present 
substantial  inlormation  indicating  the 
petitioned  acUon  may  be  warranted 
within  12  mcji^ths  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requii|^  that  all  petitions 
pending  on  October  13, 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  This  was  the  case  for  Theiypodium 
howellii  var.  spectabilis,  because  the 
1975  SmithsdiUan  report  had  been 
accepted  as  a  Petition.  On  October  13, 
1983.  the  Service  found  that  the 
petitioned  listing  of  the  species  was 
warranted  but  precluded  by  other 


pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
pubhshed  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted  on  the  date  of 
the  finding,  pursuant  to  section 
4(b)(3)(C)(I)  of  the  Act.  The  finding  was 
reviewed  annually  in  October  of  1983 
through  1996.  Publication  of  this 
proposal  constitutes  the  final  finding  for 
the  petitioned  action. 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  6, 1996 
(61  FR  64475).  The  Service  announced 
an  extension  of  this  guidance  on 
October  23. 1997  (62  FR  55268). 
indicating  that  the  1997  guidance  will 
remain  in  effect  until  final  guidance  for 
fiscal  year  1998  is  published  in  the 
Federal  Register.  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings.  The  guidance  calls 
for  giving  highest  priority  to  handling 
emergency  situations  (Tier  1).  second 
highest  priority  (Tier  2)  to  resolving  the 
listing  status  of  the  outstanding 
proposed  Ustings,  and  third  priority 
(Tier  3)  to  new  proposals  to  add  species 
to  the  list  of  threatened  and  endangered 
plants  and  animals.  This  proposed  rule 
constitutes  a  Tier  3  action.  Additionally, 
the  Service  stated  in  the  guidance  that 
"effective  April  1. 1997.  the  Service  will 
conciurently  imdertake  all  of  the 
activities  presently  included  in  Tiers  1. 
2.  and  3."  The  Service  has  begun 
implementing  a  more  balanced  listing 
program,  including  processing  more 
Tier  3  activities.  The  completion  of  this 
Tier  3  activity  (a  proposal  for  a  species 
with  high-magnitude,  imminent  threats) 
follows  those  guidelines. 

Table  i  .—Summary  of  Threats 


Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  issued  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Theiypodium  howellii 
ssp.  spectabilis  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Most  of  the  habitat  for  Theiypodium 
howellii  ssp.  spectabilis  has  been 
modified  or  lost  to  urban  and 
agricultural  development.  Habitat 
degradation  at  all  remaining  sites  for 
this  species  is  due  to  a  combination  of 
livestock  grazing,  agricultural 
conversion,  hydrological  modifications, 
and  competition  from  non-native 
vegetation  (see  Factor  E).  These 
activities  have  resulted  in  the 
extirpation  of  T.  howellii  ssp.  spectabilis 
from  about  half  its  former  range  in 
Baker,  Union,  and  Malheur  counties. 
The  type  locafity,  historically  known 
fiom  Malheur  Coimty,  is  considered  to 
be  extirpated  due  to  past  agricultural 
development  (Kagan  1986.  ONHP  1997). 
Since  1990,  at  least  40  percent  of  sites 
sampled  in  the  town  of  North  Powder, 
previously  containing  T.  howellii  ssp. 
spectabilis,  have  been  extirpated 
(Robinson,  in  litt.  1996).  These  sites 
were  all  located  within  areas  subjected 
to  grazing.  Grazing,  exotic  species,  and 
agricultural  activities  continue  to 
threaten  at  least  85  percent  of  the 
remaining  habitat  for  this  species 
(Table  1). 


(Pofilh 


Site  (Pof^lation) 

-i-f- 


Clover  Creek  ..  i 


North  Powder  21  (North  Pow- 
der), i 

Mites  easememj  (North  Pow- 
der).      -       ,' 

Hot  Creei(  east  |df  1^85 

(North  Pow(Mr|. 
Hot  Creeic  North  (North  Pow- 

Powder  River  (NOrth  Powder) 

Haines  Rodeo  (Haines)  

Haines  water  tower  (Haines) 


Hectares  (Acres) 


Haines  4th  and 
(Haines). 


Otson 


15.9  (39.2) 

0.9(2.3) 

16.8(41.4) 

0.24  (0.59) 

0.01  (0.03) 

0.03  (0.07) 

4.3  (10.6) 

0.4  (1.0) 

0.1.  (0.3) 


Number  plants 


300  (Kagan  1986)  

16.000  (Salzer.  in  Htt.  1996) 

greater  than  2.500  (Robin- 
son, in  m.  1996). 

12  (Kagan.  pars,  oomm., 
1995). 

10  (Robinson,  in  Htt.  1996) .. 

too  (Robinson,  in  litt.  1996) 

10.000  (Kagan  1986)  

Greater  than  1,000  (Robin- 
son, m  Mt  1996). 
Not  Available 


Ownership 

Private  

Private  

Private  (conserv.  easement) 

Private  (ODOT')  

Private 

Private  (ODOT)  

Private  (ODOT)  

Unknown  (private)  

Private  


Threats 


Livestock  grazing.  hertN- 

cktes: 
Non-native  vegetation. 

Livestock  grazing,  hydrotogic 

modifications. 
Naturally  occurring  events. 

Livestock  grazing,  naturaty 

occurring  events. 
Livestock  grazing. 
Urt>anization.  mowing. 
U(t>anization. 

UrtMnization. 


1950 


Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Proposed  Rules 


Table  1  .—Summary  of  Threats— Continued 


Site  (PoptJiation) 

Hectares  (Acres) 

Number  pljmts 

Ownership 

Threats 

Baker  City  North  

0.03  (0.08) 
0.7(1.8) 

40  (Kagan.  pers.  comm., 

1995). 
1,500  (Kagan  1986)  

Private  

Private  

Agricultural  conversion,  her- 

t>«ctdes. 
Livestock  grazing,  weeds. 

Pocahontas  Road  

I  Oregon  Department  of  Transportation  easement. 


In  1994,  a  large  section  of  habitat 
foimally  occupied  by  Thelypodium 
howellii  ssp.  spectabilis  at  the  Haines 
rodeo  grounds  was  destroyed  when  a 
parking  lot  was  constructed.  Within  the 
City  of  Haines,  all  remaining  habitat 
containing  T.  howellii  ssp.  spectabilis  is 
being  impacted  by  residential 
construction,  trampling,  and  other 
activities.  Urbanization  represents  a 
major  threat  for  this  species  within  the 
city  limits  of  Haines. 

Thelypodium  howellii  ssp.  spectabilis 
is  threatened  by  changes  in  hydrology 
related  primarily  to  historic  and  current 
land  uses  such  as  agricultural 
conversion  and  flood  control.  Modifying 
the  intensity  and  firequency  of  flooding 
events  and  soil  moisture  levels  can 
significantly  alter  plant  habitat 
suitability.  If  moisture  levels  stay  high 
later  in  the  spring  or  summer,  species 
such  as  sedges  and  rushes  will  out 
compete  T.  howellii  ssp.  spectabilis;  if 
the  soil  becomes  too  saline,  Distichlis 
will  out  grow  T.  howellii  ssp.  spectabilis 
pavis  and  Youtie  1995).  Irrigation 
practices  in  the  vicinity  of  T.  howellii 
ssp.  spectabilis  habitat  tend  to  increase 
soil  moisture  levels  and  can  also 
increase  soil  salinity  (Davis  and  Youtie 
1995).  making  the  habitat  less  suitable 
for  this  plant.  Hydrological 
modifications  have  been  observed  in  at 
least  two  sites  containing  this  taxon  in 
the  vicinity  of  North  Powder  (Davis  and 
Youtie  1995,  Robinson  in  litt.  1996).  In 
addition,  it  is  likely  that  natural 
hydrologic  processes  have  been  altered 
at  all  of  the  existing  sites  due  to 
surrounding  land  uses  including 
agricxilture  and  residential/urban 
development. 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

The  plant  is  not  a  source  for  human 
food,  nor  of  commercial  horticulture 
interest.  Therefore,  this  is  not  a  factor  to 
be  considered  in  the  listing  decision  at 
this  time. 

C.  Disease  or  Predation 

Thelypodium  howellii  ssp.  spectabilis 
is  palatable  to  livestock  (Kagan  1986, 
Davis  and  Youtie  1995).  Cattle  directly 
consume  and  trample  individual  plants 
(Kagan  1986).  Native  herbivores  (e.g.. 


deer  and  elk)  likely  consume  T.  howellii 
ssp.  spectabilis  plants;  however,  there  is 
little  evidence  to  suggest  that  herbivory 
by  native  ungulates  currently  poses  a 
significant  threat  to  this  taxon  (Kagan 
1986). 

Livestock  grazing  can  negatively 
impact  habitat  and  contribute  to 
reduced  reproduction  of  this  species 
(ONHP  1997).  In  particular,  spring  and 
early  summer  grazing  adversely  affects 
reproduction  for  Thelypodium  howellii 
ssp.  spectabilis  by  removing  flowers 
and/or  tniits,  and  individual  plants  get 
trampled  during  their  period  of  active 
growth  (generaUy  fit)m  May  through 
July). 

In  July  1995.  Berta  Youtie  (plant 
ecologist.  The  Nature  Conservancy)  and 
Andrew  Robinson  (botanist.  FWS. 
Oregon  State  Office)  found  that  cattle 
had  consiuned  all  Thelypodium  howellii 
ssp.  spectabilis  plants  that  were  present 
within  a  pasture  at  Clover  Creek;  plants 
were  only  observed  in  an  adjacent  area 
that  was  not  subject  to  grazing.  The 
Clover  Creek  site  (15.9  ha  (39.2  ac)) 
supports  the  second  largest  remaining 
plant  habitat  area. 

At  another  site,  intentionally  not 
grazed  for  the  last  5  years,  Thelypodium 
howelhi  ssp.  spectabilis  plants  have 
expanded  into  previously  unoccupied 
areas.  Areas  that  were  previously 
heavily  grazed  now  contain  higher 
densities  and  larger  plants  than 
marginal  refugia  habitat  beneath 
Sarcobatus  (Robinson,  in  litt.  1996). 
However,  this  site,  while  under  a 
permanent  conservation  easement,  has 
been  subjected  to  trespass  grazing  on  at 
least  two  occasions  during  the  past  2 
years  (A.  Robinson,  pers.  comm..  1997). 

The  Service  is  not  opposed  to  grazing 
when  best  management  practices  are 
used,  and  maintains  that  best  grazing 
management  practices  may  be 
compatible  with  natural  resource 
objectives  under  certain  circumstances. 
Expending  on  site  conditions, 
appropriate  grazing  practices  during 
certain  times  of  the  year  may  not 
necessarily  be  detrim^tal  to 
populations  of  Thelypodium  howellii 
ssp.  spectabilis.  For  example,  winter 
grazing  of  light  to  moderate  intensity, 
when  managed  to  prevent  erosion  and 
trampling  impacts,  may  be  compatible 
with  the  maintenance  of  Thelypodium 


habitat.  However,  because  the  plant  is 
very  palatable  to  livestock,  grazing 
during  the  active  growing  season 
(typically  spring,  summer,  and  possibly 
fdl)  can  adversely  impact  this  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Thelypodium  howellii  ssp.  spectabilis 
is  listed  as  endangered  by  the  State  of 
Oregon  (Oregon  Department  of 
Agriculture).  However,  the  State 
Endangered  Species  Act  does  not 
provide  protection  for  species  on  private 
land.  Therefore,  under  State  law  any 
plant  protection  is  at  the  discretion  of 
the  landowner. 

The  Oregon  Department  of 
Transportation  (ODOT)  currently 
considers  potential  impacts  to 
Thelypodium  howellii  ssp.  spectabilis  in 
their  road  maintenance  activities  where 
it  occurs  at  three  sites  that  are  partially 
within  ODOT  rights-of-way.  However, 
two  of  these  sites  are  small,  less  than  0.4 
ha  (1  ac)  in  size,  and  the  third  site  (at 
Haines  rodeo  groimd)  is  threatened  by 
activities  that  are  not  controlled  by 
ODOT. 

Thelypodium  howellii  ssp.  spectabilis 
could  potentially  be  affected  by  projects 
requiring  a  permit  under  section  404  of 
the  Clean  Water  Act.  Under  section  404, 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
material  into  waters  of  the  United  States 
including  navigable  and  isolated 
waterbodies,  headwaters,  and  adjacent 
wetlands.  Section  404  regulations 
require,  applicants  to  obtain  an 
individual  permit  to  place  fill  for 
projects  affecting  greater  than  4  ha  (10 
ac)  of  water.  ProjeAs  can  qualify  for 
authorization  imder  Nationwide  Permit 
26  (NWP  26)  if  the  discharge  does  not 
cause  the  loss  of  more  than  1  ha  (3  ac) 
of  water  or  cause  the  loss  of  water  for 
a  distance  greater  than  152  m  (500  linear 
fl)  of  stream  bed.  Projects  that  qualify 
for  authorization  under  NWP  26  may 
proceed  without  prior  notification  to  the 
Corps  if  the  discharge  would  cause  the 
loss  of  less  than  .12  ha  (1/3  ac)  of  water 
(33  CFR  §  330.  App.  A  26b.).  Evaluation 
of  impacts  of  such  projects  by  the 
resource  agencies  though  the  section 
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404  process  Uthus  not  ah  option.  Corps 
Division  anc|  District  Engineers  may 
require  that  ah  individual  section  404 
permit  be  obuined  if  projects  otherwise 
qualifying  xinder  NWP  26  would  cause 
greater  than  minimal  individual  or 
cumulative  environmental  impacts. 
Corps  regulfldtions  implementing  the 
Clean  Water  Act  require  withholding 
authorization  under  NWP  26  if  the 
existence  of  ^  listed  endangered  or 
threatened  sjiedes  would  bis 
jeopardized,  eegaidless  of  the 
significance  of  the  afiiscted  vireUand 
resources  (33  CFR  §  330.4  (f)).  Candidate 
species  recei|«fe  no  special  consideration, 
llius,  this  takjon  currently  receives 
insufficient  protection  under  the  Clean 
Water  Act. 

The  Oregon  Department  of  Fish  and 
Wildlife  (ODjI^)  currently  is  designated 
as  the  easemebt  manager  of  a  wildufe 
area  that  contains  Thelypodium  howellii 
ssp.  spectabil^s  (Conservation  Easement 
1991).  The  c0bservation  easement  was 
established  by  the  Farm  Service  Agency 
to  protect  a  large  wetiand  complex  and 
related  resounces.  However,  a 
preliminary  draft  management  plan 
(ODFW  1996i)i  for  this  site  does  not 
adeqiiately  provide  for  the  long-term 
maintenance  of  the  plant  and  there  is 
uncertainty  about  the  willingness  of 
ODFW  to  masiage  the  property  0- 
Lauman,  ODFW.  in  litt.  1996).  The  final 
management!  plan  may  better  address 
concerns  regarding  the  viabiUty  of  this 
species  (e.g.,|^otential  hydrological 
modification^  of  existing  habitat),  but 
development  of  the  final  plan  has  not 
yet  been  initiated,  hi  addition,  although 
this  site  is  under  a  conservation 
easement,  trei^pass  grazing  by  cattle  has 
occiured  on  at  least  two  occasions  in  the 
last  2  years  and  continues  to  threaten  T. 
howellii  ssp.  spectabilis  habitat  onsite. 

One  Thelyppdiiun  howellii  ssp. 
spectabilis  site  had  a  plant  protection 
agreement  beltiween  the  landowner  and 
The  Nature  Conservancy.  However,  the 
agreement  has  expired  and  the  amount 
of  occupied  habitat  (less  than  0.5  ha  (1 
ac))  onsite  is  jaot  expected  to  provide  for 
the  long-tern^  Viability  of  the  species  in 
the  absence  df  intensive  management  (B. 
Youtie,  The  Nbtiire  Conservancy,  pars, 
comm.,  1997iJ 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Qpntinued  Existence 

Mowing  of]  Thelypodium  howellii  ssp. 
spectabilis  habitat  at  the  Haines  rodeo 
ground  typically  occvus  annually,  and 
can  impact  this  species  if  performed 
diuing  the  gr<)lwing  season  prior  to  seed 
set.  Historically,  annual  rodeos  were 
held  in  July;  Uowever,  in  1995  an 
additional  spring  rodeo  was  held  in 
May.  Mowine  to  prepare  for  the  spring 


rodeo  occurs  prior  to  seed  set.  and  if 
this  practice  continues,  it  will  adversely 
affect  reproduction  of  the  plant  The 
Haines  rodeo  ground  cuiientiy  supports 
the  third  largest  habitat  area  for  T. 
howellii  ssp.  spectabilis. 

Competition  from  nonnative  plant 
species  including  Dipsacus  sylvestris 
(teasel).  Grsium  vulgare  (bull  thistie).  C. 
canadensis  (Canada  thisUe),  and 
Melilotus  officinalis  (yellow  sweet 
clover)  also  threatens  the  Tong-term 
survival  of  Thelypodium  howellii  ssp. 
spectabilis  (Davis  and  Youtie  1995).  The 
rapid  expansion  ofD.  sylvestris  is 
considered  to  be  a  significant  threat  to 
this  species  (Larkin  and  Salzer  1992).  At 
several  sites,  the  formerly  mesic 
meadow  communities  containing 
Sarcobatus  (greasewood)  and  T.  howellii 
ssp.  spectabilis  have  largely  been 
replaced  by  nonnative  species. 

At  least  two  sites  containing 
Thelypodium  howellii  ssp.  spectabilis 
are  direcUy  adjacent  to  fields  where 
crops  such  as  wheat  and  barley  are 

E reduced.  The  use  of  dicot-specific 
erbicides  in  these  areas  threatens  T. 
howellii  ssp.  spectabilis  when 
overspraying  occurs  (J.  Kagan.  plant 
ecologist,  Oregon  Natiiral  Heritage 
Program,  pers.  comm.,  1997).  One  of 
these  sites  (Clover  Creek)  currenUy 
contains  the  second  largest  habitat  area 
for  this  species. 

Because  most  populations  of  this 
species  are  small  and  existing  habitat  is 
fragmented  by  agricultural  conversion, 
grazing,  roads,  and  urbanization, 
naturally  occiuring  events,  such  as 
drought,  represent  threats  to  the 
continued  existence  of  this  species.  Of 
the  1 1  sites  for  this  species,  over  half  (54 
percent)  are  0.4  ha  (1  ac)  or  less.  Only 
three  sites  are  larger  than  4  ha  (10  ac). 

Grazing  by  livestock  tends  to  fiagment 
Thelypodium  howellii  ssp.  spectabilis 
populations  by  reducing  the  density  of 
plants  in  openings,  and  restricting 
individuals  to  protected  sites  (e.g., 
beneath  Sarcobatus  plants  or  spiny 
shrubs)  (Kagan  1986,  Robinson,  in  litt. 
1996).  Such  habitat  fiagmentation  also 
severely  restricts  the  potential  for  plant 
population  expansion.  Most  known 
populations  of  T.  howellii  ssp. 
spectabilis  contain  a  low  number  of 
individual  plants  and/or  are  Umited 
geographically  so  that  their  future 
survival  may  depend  on  recovery 
actions  such  as  restoring  degraded 
habitat  areas  and  removing  competing 
non-native  vegetation. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futiue  threats  faced  by  the 
species  in  determining  to  propose  this 
rule.  Most  of  the  remaining  sites  that 


support  Thelypodium  howellii  ssp. 
spectdulis  are  small  and  fragmented, 
and  all  existing  sites  are  vulnerable  to 
impacts  from  grazing  in  addition  to 
urban  and  agricultural  development 
One  site  is  under  a  permanent 
conservation  easement,  although 
management  of  this  site  has  not  been 

completely  effective  at  maintaining  T. 

howellii  ssp.  spectabilis  habitat  in  the 
past.  The  Service  is  currenUy  working 
with  the  easement  manager  to  better 
address  management  of  the  plant  habitat 
at  this  site  including  construction  of 
more  than  6  km  (4  mi)  of  fence  to 
protect  the  habitat  from  livestock 
grazing. 

Because  it  is  possible  that  grazing  can 
be  managed  in  a  manner  that  will  not 
adversely  affect  habitat  for  Thelypodium 
howellii  ssp.  spectabilis.  and  the  site 
containing  the  largest  habitat  area  for 
this  taxon  is  subject  to  a  permanent 
conservation  easement,  we  haye 
determined  that  this  species  is  not 
immediately  threatened  with  extinction. 
However,  if  population  declines 
continue,  and  mreats  are  not  adequately 
addressed,  this  species  could  be 
threatened  with  extinction  in  the 
foreseeable  future.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
r.  howellii  ssp.  spectabilis  as 
threatened.  For  reasons  discussed 
below,  critical  habitat  is  not  being 
proposed  at  this  time. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (I)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection  and;  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  tiiat,  to  tiie 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
hsted.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Thelypodium  howellii  ssp. 
spectabilis.  Service  regulations  (50  CPR 
424.12  (a)(1))  state  that  designation  of 


1952 


Federal  Register  /  Vol.  63.  No.  8  /  Tuesday,  January  13.  1998  /  Proposed  Rules 


critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
iden^cation  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  designation  for 
Thelypodium  howellii  ssp.  spectabilis  is 
not  prudent  because  both  of  the  above 
described  situations  exist.  Although  this 
biennial  plant  is  not  of  horticultural 
interest,  the  listing  in  and  of  itself 
contributes  to  a  certain  level  of  risk  firom 
over-collection.  This  is  because  listing 
acknowledges  the  rarity  of  a  species, 
which  then  creates  a  certain  level  of 
demand  by  collectors.  Designating 
critical  habitat,  including  the  required 
disclosure  of  precise  maps  and 
descriptions  of  critical  habitat,  would 
further  advertize  the  rarity  of  this  plant 
and  provide  a  road  map  to  occupied 
sites  causing  even  greater  threat  to  T. 
howellii  ssp.  spectabilis  from  vandalism, 
trampling  or  unauthorized  collection 
(M.  Steenson,  Portland  Nursery  Inc.. 
pars.  comm.  1997).  Disseminating 
specific,  sensitive  location  records  can 
encourage  plant  poaching  (M.  Bosch, 
U.S.  Forest  Service,  pers.  comm.  1997). 
Easily  accessible  roadside  populations 
with  few  individuals  would  be 
particularly  susceptible  to 
indiscriminate  collection  by  persons 
interested  in  rare  plants.  Plants,  imlike 
most  animal  species  protected  under  the 
Act,  are  particularly  vulnerable  to 
trespass  because  of  their  inability  to 
escape  when  collectors  arrive. 

Critical  habitat  designation  for 
Thelypodium  howellii  ssp.  spectabilis  is 
also  not  prudent  due  to  lack  of  benefit 
because  such  designation  provides 
protection  only  on  Federal  lands  or  on 
private  lands  when  there  is  Federal 
involvement  through  authorization  or 
funding  of,  or  participation  in,  a  project 
or  activity.  All  known  occurrences  of 
this  plant  are  on  private  land,  and 
activities  constituting  threats  to  the 
species,  (see  factors  A  through  E  in 
"Summary  of  Factors  Aff^ecting  the 
Species")  including  grazing,  agricultural 
and  urban  development,  alterations  of 
wetland  hydrology  and  competition 
from  non-native  vegetation  are,  for  the 
most  part,  not  subject  to  section  7 
consiiltation.  Although  there  may 
occasionally  be  a  Federal  nexus  for  T. 
howellii  ssp.  spectabilis  through 
regulation  of  wetland  fill  and  removal 
activities  under  the  Clean  Water  Act,  the 
designation  of  critical  habitat  for  this 
plant  would  provide  no  benefit  beyond 
that  provided  by  listing.  For  example, 
the  plant  is  restricted  to  11  known  sites 


(seven  less  than  an  acre  in  size)  in 
imique  moist  alkaline  meadow  habitat 
located  in  valley  bottoms,  and  any 
action  that  would  adversely  modify 
habitat  at  these  sites  also  would  likely 
jeopardize  the  continued  existence  of 
the  species  because  the  biological 
threshold  for  triggering  either 
determination  would  be  the  same.  In 
view  of  the  limited  habitat,  the  loss  of 
any  of  the  11  sites  from  Corps  regulated 
wetland  fill  activities  would  likely 
result  in  the  adverse  modification  and 
jeopardy  conclusion.  Even  as  T.  howellii 
ssp.  spectabilis  recovers  and  the  known 
occupied  sites  totaling  approximately  40 
hectares  (100  acres)  increase  as  a  result 
of  management  activities,  this  would 
hold  true  because  the  adverse 
modification  and  jeopardy  thresholds 
would  remain  the  same.  Thus,  in  this 
case,  the  prohibition  on  adverse 
modification  would  provide  no  benefit 
beyond  that  provided  by  the  prohibition 
on  jeopardy.  The  designation  o^  critical 
habitat,  therefore,  would  not  provide 
additional  benefit  for  the  species. 

Moreover,  if  sometime  in  the  future 
there  is  additional  Federal  involvement 
through  permitting  or  funding,  such  as 
through  Environmental  Protection 
Agency,  Federal  Housing  and  Farm 
Service  Agency  or  Federal  Highway 
Administration  action,  critical  habitat 
designation  would  not  provide  any 
added  benefit  to  the  species.  Federal 
involvement,  where  it  does  occiw,  can 
be  identified  without  the  designation  of 
critical  habitat  because  interagency 
coordination  requirements  (e.g.  Fish  and 
Wildlife  Coordination  Act)  are  already 
in  place.  Designating  critical  habitat 
would  not  create  a  management  plan  for 
the  plant,  or  establish  numerical 
population  goals  for  long-term  survival 
of  the  species  nor  directly  affect  areas 
not  designated  as  critical  habitat. 
Protection  of  this  plant  will  most 
effectively  be  addressed  through  the 
recovery  process  and  the  jeopardy 
prohibition  of  section  7. 

The  Service  acknowledges  that 
critical  habitat  designation,  in  some 
situations,  may  provide  some  value  to 
the  species  by  identifying  areas 
important  for  species  conservation  and 
calling  attention  to  those  areas  in 
special  need  of  protection.  Critical 
habitat  designation  of  suitable 
imoccupied  habitat  may  also  benefit  this 
species  by  alerting  permitting  agencies 
to  potential  sites  for  reintroduction  and 
allow  them  the  opportunity  to  evaluate 
proposals  that  may  affect  these  areas. 
However,  in  this  case,  the  few  existing 
sites  of  Thelypodium  howellii  ssp. 
spectabilis  are  known  by  the  private 
landowners  and.  if  futiu«  management 
actions  include  unoccupied  habitat,  any 


benefit  provided  by  designation  of  such 
habitat  as  critical  will  be  accomplished 
more  effectively  and  efficiently  with  the 
current  coordination  process. 

The  Service  is  ciurently  working  with 
involved  agencies  and  landowners  to 
periodically  survey  and  monitor 
Thelypodium  howellii  ssp.  spectabilis 
population  status  and  develop  plant 
management  strategies.  All  involved 
parties  and  landowners  have  been 
notified  of  the  importance  of  protecting 
the  habitat  of  the  remaining  populations 
of  T.  howellii  ssp.  spectabilis  and  plant 
protection  agreements  for  some  sites  are 
in  place.  The  Nattire  Conservancy  is 
close  to  completing  a  conservation 
easement  for  protecting  plant  habitat  in 
Baker  County  (Pocahontas  Road  site  ' 
14417  G  8-6:J13F)  (A.  Robinson,  pers. 
comm.  1997).  The  livestock  grazing 
threat  is  being  addressed  by  working 
directly  with  the  landowners  to  adjust 
seasonal  use  and  throiigh  fence 
construction  to  limit  livestock  trespass. 
The  plant  is  palatable  to  livestock  and 
grazing  occiming  April  through  July  can 
be  detrimental  to  annual  seed 
production:  grazing  in  other  times  of 
year  has  little  direct  efiiect  (Davis  and 
Youtie  1995).  Altered  grazing  practices 
can  only  be  achieved  through  voluntary 
efforts  of  landowners.  Designation  of 
critical  habitat  would  not  change 
grazing  practices. 

In  adoition  to  cooperative  efforts 
between  the  Service  and  landowners, 
other  governmental  agencies  offer 
opportunities  to  protect  Thelypodium 
howellii  ssp.  spectabilis.  All  known 
locations  of  T.  howellii  ssp.  spectabilis 
along  road  sides  have  been 
inconspicuously  marked  so  Oegon 
State  Highway  Department  crews  can 
avoid  destruction  of  plants  during 
highway  jnaintenance  activities  (A. 
Robinson,  pers.  comm.  1997).  The 
Department  of  Agriculture,  through  its 
Wildlife  Habitat  Incentive  Program 
offers  funding  to  landowners  which  can 
be  used  to  protect  endangered  plants, 
including  T.  howellii  ssp.  spectabilis  (62 
FR  49357).  In  view  of  ongoing  actions 
and  the  lack  of  regulatory  authority 
provided  by  designation  of  critical 
habitat,  conservation  and  protection  of 
the  plant  will  be  accomplished  more 
effectively  through  procedures  other 
than  critical  habitat  designation. 

In  conclusion,  the  designation  of 
critical  habitat  for  Thelypodium  howellii 
ssp.  spectabilis  is  not  prudent  because 
such  designation  would  increase  the 
degree  of  threat  and  would  not  be 
beneficial  to  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
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thraatened  liadw  the  Act  include 
racognition.lieoovery  actions, 
requiiementii  for  Federal  protection,  and 
prohlbitionfl  •gainst  certain  activities. 
Recognition  liirough  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  jthdividuals.  Without  the 
elevated  pranle  that  Federal  listing 
afiords.  littl^  llikelihood  exists  that  any 
additional  censervation  activities  would 
be  undertaken.  The  Act  provides  for 
possible  landj  acquisition  and 
cooperation  ^th  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  PMeral  agencies  and  the 
prohibitionsjigainst  certain  activities 
involving  liatpd  plants  are  discussed,  in 
part,  below. :  [ 

Section  7($)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  withiiespect  to  any  species  that 
is  proposed  hk  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habigt.  if  any  is  being 
designated.  |(^gulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  ar^i  codified  at  50  CFR  part 
402.  Section|7(a)(4)  of  the  Act  requires 
Federal  agmbies  to  confer  with  the 
Service  on  ajiy  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  ot  adverse  modification  of 

Eroposed  critical  habitat.  If  a  species  is 
sted  subseqilently.  section  7(a)(2) 
requires  FedMal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  exigence  of  such  a  species  or 
to  destroy  orj^dvwsely  modify  its 
critical  habitajt.  If  a  Federal  action  may 
affect  a  listed  Ispedes  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  iii^  formal  consultation  with 
the  Service.  ' 

Federal  agencies  that  may  have 
involvement  tinth  Thelypodium  howetlii 
ssp.  spectabd^  through  section  7 
include  the  i1f|s.  Army  Corps  of 
Engineers  and  the  Environmental 
Protection  Ag^cy  through  their  permit 
authority  imd^r  section  404  of  the  Clean 
Water  Act  Tub  Federal  Housing 
Administraticn  and  Farm  Service 
Agency  may  be  affected  through 
potential  fimding  of  housing  and  farm 
loans  where  t^s  species  or  its  habitat 
occius.  Highway  construction  and 
maintenance  projects  that  receive 
funding  fromi  the  Department  of 
TransportatiC^  (Federal  Highways 
Administrati^)  will  also  be  subject  to 
review  undei!  section  7  of  the  Act. 

Listing  Thetypodium  howellii  ssp. 
spectabilis  would  provide  for 
development  of  a  recovery  plan  for  the 
plant.  A  recovery  plan  would  bring 


together  private,  State,  and  Federal 
efforts  for  conservation  of  this  species. 
The  plan  would  establish  a  framework 
for  agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  estimate  costs  of 
varioiis  tasks  necessary  to  accomplish 
them.  The  plan  would  also  describe  site* 
specific  management  actions  necessary 
to  achieve  conservation  and  siuvival  of 
the  species.  Additionally,  pursuant  to 
section  6  of  the  Act.  the  Service  would 
be  able  to  grant  funds  to  an  affected 
State  such  as  Oregon  for  management 
actions  promoting  the  protection  and 
recovery  of  T.  howellii  ssp.  spectabilis. 
Because  all  of  the  known  location  sites 
are  on  private  land,  the  Service  will 
pursue  conservation  eesements  and 
conservation  agreements  to  help 
muntain  and/or  enhance  habitat  for  the 
plant. 

The  Act  and  its  implementing 
regulations  set  forth  a  sories  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  with  respect  to  any 
endangered  or  threatened  species  of 
plants,  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export, 
transput  or  ship  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offiar  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  Seeds 
from  cidtivated  specimens  of  threatened 
plant  taxa  are  exempt  from  these 
prohibitions  provided  that  a  statement 
"Of  Cultivated  Origin"  appears  on  the 
shipping  containers.  Certain  exceptions 
to  the  prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plant  species 
imder  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  also  are 
available  for  botanical  or  horticultiiral 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  The  Service 
anticipates  few  trade  permits  would 
ever  be  sought  or  issued  for  the  species 
because  the  plant  is  not  common  in 
cultivation  or  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  identify, 
to  die  maximum  extent  practicable  at 


the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  The  intent  of  this  policy  is  to 
increase  pubfic  awareness  of  the  efiiacts 
of  the  listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 
Collection,  damage  or  destruction  of  this 
species  on  Federal  land  is  prohibited, 
although  in  appropriate  cases  a  Federal 
permit  could  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes.  However,  Thelypodium 
howellii  ssp.  spectabilis  is  not  known  to 
occur  on  public  (Federal)  lands. 

Activities  that  are  imlikely  to  violate 
section  9  include  livestock  grazing, 
construction  or  maintenance  of  fences 
and  livestock  water  facilities,  clearing  a 
defensible  space  for  fire  protection 
around  one's  personal  residence,  and 
landscaping,  including  irrigation  around 
one's  pwsonal  residence,  "me  Service  is 
not  aware  of  any  otherwise  lawful 
activities  being  conducted  or  proposed 
by  the  public  that  will  be  affectea  by 
this  listing  and  result  in  a  violation  of 
section  9. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Snake  River  Basin 
Office  (see  AODRESSES  section).  Requests 
for  copies  of  the  regulations  on  fisted 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services. 
Permits  Branch,  911  ME  11th  Ave., 
Portland,  Oregon  97232-4181  (503/231- 
6241). 

PaUk  Comaients  Solicitad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  efiisctive  as 
possible.  Therefore,  comments  or 
suggestions  fixim  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hcneby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biol^cal,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Thelypodium 
howellii  ssp.  spectabilis; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 
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Final  promulgation  of  the 
regulation(s)  on  this  specdes  will  take 
into  consideration  the  comments  and 
any  additional  infonnation  received  by 
the  Service,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  firom  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearing(s)  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  Idaho 
83789. 

NatHHial  EnTironmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  foimd  it  to 
contain  no  information  collection 
requirements. 
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The  primary  authors  of  this  proposed 
rule  are  Edna  Rey-Vizgirdas,  U.S.  Fish 
and  Wildlife  Service,  Snake  River  Basin 
Office  (see  ADDRESSES  section); 
telephone  208/378-5243  and  Andrew  F. 
Robinson,  Jr.,  U.S.  Fish  and  Wildlife 
Service,  Oregon  State  Office;  telephone 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  section  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  FLOWERING  PLANTS,  to  the  List 
of  Endangered  and  Threatened  Plants: 

f  17.12    Endangered  and  threatened  plants. 

*        •        •        *        • 

(h)  •  *  • 


opooes 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


Wtien 
listed 


Critical 
habitat 


Special 
rules 


Flowering  Plahts 


Thefypodktm  hotnUii 
ssp.  spectaMs. 


Howeirs  spectacular 
thelypody. 


U.S.A.  (OR)  Brassicaceae T 


NA 


NA 


Dated:  December  29, 1997. 
lamie  R^paport  Clark, 
Director,  Fish  and  Wildlife  Service. 
IFR  Doc  98-782  Filed  1-12-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicat)le  to  the 
pdolic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  4l)plications  and  agency 
statements  of  biiganizatibn  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service;  Agency 
Information  Collection  Activitiee: 
Propoaed  collection;  Contment 
Requeat  Stwdy  of  Special 
Supplemental  Nutrition  Program  for 
Women,  Infanta,  and  Children  (WIC) 
Participant  and  Program 
Characterialica:  1998  and  2000 

AGENCY:  FootI  and  Nutrition  Service, 
USDA. 

ACTION:  Notict:^. 

>  *  \ 

SUMMARY:  In  ^cordance  with  the 
Paperwork  RBduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  ^encies  to  comment  on 
proposed  infbhnation  collection  of  the 
Study  of  WIC  k'articipant  and  Program 
Characteristic^:  1998  and  2000. 
DATES:  Comnkents  on  this  notice  must  be 
received  by  March  16, 1998. 
ADDRESSES:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  ijs  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  yjill  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  bf  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  eijlkance  the  quality,  utihty 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  thej  Collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  eliactronic,  mechanical,  or 
other  technolpjgical  collection 
techniques  or  Other  forms  of  information 
technology. 

Comments  fjiay  be  sent  to:  Michael  E. 
Fishman,  Act  ng  Director,  Office  of 
Analysis  and  ^valuation.  Food  and 
Nutrition  Seryjce,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria..  VA  22302. 

All  responsab  to  this  notice  will  be 
summarized  erid  included  in  the  request 


for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Michael  E. 
Fishman,  (703)  305-2117. 

SUPPLEMENTARY  INFORMATION: 

Title:  Study  of  WIC  Participant  and 
Program  Characteristics:  1998  and  2000. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  piuposes  of  the  study  of 
WIC  participant  and  program 
characteristics  are  to  collect  data, 
prepare  reports,  and  develop  analysis 
files  on  the  characteristics  of  WIC 
participants  and  programs  for  1998  and 
2000.  Data  collected  for  the  study  will 
be  used  by  the  Food  and  Nutrition 
Service  to  manage  the  WIC  Program, 
prepare  WIC  budgets,  answer  specific 
analytic  questions,  and  guide  future 
research.  Data  on  characteristics  of 
individuals  receiving  benefits  bom  WIC 
have  personal  identifiers  removed  and 
are  then  compiled  electrojiically  from 
State  management  information  systems. 
This  information  is  analyzed  for 
patterns  in  aggregate  data.  Surveys  of 
State  and  local  WIC  agencies  provide 
information  on  agency  policies  and 
practices.  The  Food  and  Nutrition 
Service  has  been  using  this  protocol  to 
biennially  collect  participant  and 
program  characteristic  data  since  1992. 

The  Study's  Data  Collection  Component 
Is  Comprised  Of 

1.  Mail  surveys  in  1998  and  2000  to 
the  88  State  WIC  agencies  (50  States, 
American  Samoa,  the  District  of 
Columbia,  Guam,  Puerto  Rico,  the 
American  Virgin  Islands,  and  33  Indian 
Tribal  Organizations)  that  deliver  WIC 
services.  The  survey  obtains  information 
on  State  WIC  program  characteristics 
and  includes  questions  on:  income 
determination  policies  and  procedures; 
documentation  and  recording  of 
nutritional  risk  criteria  and  dietary 
intake  data;  food  package  tailoring 
practices;  breastfeeding  promotion  and 
documentation;  frequency  of  food 
instrument  issuance;  actual/estimated 
average  costs  of  food  packages;  State- 
specific  information  on  nutritional  risk 
eligibility  criteria;  and  computerization. 

2.  Mail  surveys  in  1998  and  2000  to 
a  nationally  representative  sample  of 


400  local  WIC  agencies.  The  survey 
provides  the  Food  and  Nutrition  Service 
with  information  on  actual  delivery  of 
WIC  services  and  collects  data  on:  the 
structure  of  local  agencies;  income 
eligibility;  nutritional  risk  eUgibility; 
nutrition  education;  food  package 
tailoring;  breastfeeding  promotion  and 
documentation;  health  care  and  social 
service  referrals;  and  computerization. 
The  1996  study  of  WIC  participant  and 
program  characteristics  included  a 
survey  of  400  local  agencies  and  the 
same  agencies  will  be  siuveyed  in  both 
1998  and  2000  to  provide  a  longitudinal 
sample  for  analyzing  changes  in  local 
agency  policies  and  procedures. 

Affected  Public:  WIC  State  and  local 
agency  administrators. 

Estimated  Number  of  Respondents:  88 
State  WIC  administrators  and  400  local 
WIC  administrators. 

Estimated  Time  per  Response:  For  the 
88  State  WIC  administrators,  one  20 
minute  response  in  1998  and  one  20 
minute  response  in  2000.  For  the  400 
local  WIC  administrators,  one  30  minute 
response  in  1998  and  one  30  minute 
response  in  2000. 

Estimated  Total  Annual  Burden:  229 
hoiu^  in  1998  and  229  hours  in  2000. 

Dated:  December  19, 1997. 
Yvette  Jackaon, 

Administrator,  Food  and  Nutrition  Senice. 
(FR  Doc.  98-732  Filed  1-12-98;  8:45  am] 

BILUNQ  CODE  341»-30-U 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 


[Docket  No.  LS-07-009] 

Notice  of  Requeat  for  Extenaion  and 
Reviaion  of  Currently  Approved 
information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  the 
Seed  Service  Testing  Program. 
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DATES:  Comments  on  this  notice  must  be 
received  by  March  16, 1998,  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
James  P.  TripUtt,  Chief,  Seed  Regulatory 
and  Testing  Branch  (SRTB),  Livestock 
and  Seed  Program,  AMS,  Room  209, 
Building  306,  BARC-E..  Beltsville, 
Maryland  20705-2325,  telephone  (301) 
504-9430.  FAX  (301)  504-5454. 

SUPPt^MENTARY  INFORMATION: 

Title:  Seed  Service  Testing  Program. 

OMB  Number  0581-0140. 

Expiration  Date  of  Approval:  June  30. 
1998. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  This  information  collection 
is  necessary  for  the  conduct  volimtary 
seed  testing  on  a  fee  for  service  basis. 
The  Agricultural  Marketing  Act  (AMA) 
of  1946,  as  amended,  (7  U.S.C.  1621  et 
seq).  Section  203(h)  authorizes  the 
Secretary  to  inspect  and  certify  the 
quality  of  agricultural  products  and 
collect  such  fees  as  reasonable  to  cover 
the  cost  of  service  rendered. 

The  piupose  of  the  volimtary  program 
is  to  promote  efficient,  orderly 
marketing  of  seeds,  and  assist  in  the 
development  of  new  and  expanding 
markets.  Under  the  program  samples  of 
agricultural  and  vegetable  seeds 
submitted  to  the  Agricultural  Marketing 
Service  are  tested  for  factors  such  as 
purity  and  germination  at  the  request  of 
the  applicant  for  the  service.  In 
addition,  grain  samples,  submitted  at 
the  applicant's  request,  by  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  are  examined  for  the 
presence  of  certain  weed  and  crop  seed. 
A  Federal  Seed  Analysis  Certificate  is 
issued  giving  the  test  results.  Most  of 
the  seed  tested  under  this  program  is 
scheduled  for  export.  Many  importing 
countries  require  a  Federal  Seed 
Analysis  Certificate  on  United  States 
seed. 

The  only  information  collected  is 
information  needed  to  provide  the 
service  requested  by  the  applicant.  This 
includes  information  to  identify  the 
seed  being  tested,  the  seed  treatment  (if 
treated  with  a  pesticide),  the  tests  to  be 
performed,  and  any  other  appropriate 
information  required  by  the  appUcant  to 
be  on  the  Federal  Seed  Analysis 
Certificate. 

The  burden  for  this  collection  is 
reduced  because  fewer  samples  were 
submitted  for  test  than  estimated  in 
ciurent  information  collection.  Since 
information  is  collected  for  each  sample 
an  applicant  submits  for  test,  when 
applicants  submit  fewer  samples  the 
information  collected  is  reduced. 


The  information  in  this  collection  is 
used  only  by  authorized  AMS 
employees  to  track,  test,  and  report  test 
results  to  the  applicant. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Applicants  for  seed 
testing  service. 

Estimated  Number  of  Respondents: 
92. 

Estimated  Number  of  Responses  per 
Respondent:  16.9. 

Estimated  Total  Annual  Burden  on 
Respondents:  390. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  P. 
Triplitt,  Chief,  Seed  Regulatory  and 
Testing  Branch,  LS,  AMS,  USDA,  Room 
209,  Building  306.  BARC-^.,  Beltsville, 
Maryland  20705-2325.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  wiU  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  January  6, 1998. 

Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

(FR  Doc.  98-733  Filed  1-12-98;  8:45  am) 

WUINO  CODE  3410-02-P 


DEPARTMENT  OF  AQRICULTURE 

Agricultural  Mariteting  Service 
[Docket  No.  LS-97-010] 

Notice  of  Request  for  Extension  and 
Revision  of  Currently  Approved 
Inforniatlon  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
annoimces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Federal  Seed  Act  Labeling  and 
Enforcement. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  16. 1998.  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  James  P.  Triplitt.  Chief.  Seed 
Regulatory  and  Testing  Branch  (SRTB), 
Livestock  and  Seed  Program.  AMS. 
Room  209,  Building  306.  BARC-E., 
Behsville.  Maryland  20705-2325. 
telephone  (301)  504-9430.  FAX  (301) 
504-5454. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Seed  Act  Program. 

OMB  Number:  0581-0026. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  This  information  collection 
is  necessary  to  conduct  of  the  Federal 
Seed  Act  (FSA)  (7  U.S.C.  1551  et  seq.) 
program  with  respect  to  certain  testing, 
labeling,  and  recordkeeping 
requirements  of  agricultural  and 
vegetable  seeds  in  interstate  commerce. 

The  FSA,  Title  H.  is  a  truth-in-labeling 
law  that  regulates  agricultural  and 
vegetable  planting  seed  in  interstate 
commerce.  Seed  subject  to  the  FSA 
must  be  labeled  with  certain  quality 
information  and  it  requires  that, 
information  to  be  truthful.  The  Act 
prohibits  the  interstate  shipment  of 
falsely  advertised  seed  and  seed 
containing  noxious-weed  seeds  that  are 
prohibited  from  sale  in  the  State  the 
seed  into  which  the  seed  is  being 
shipped. 

Besides  providing  farmers  and  other 
seed  buyers  with  information  necessary 
to  make  an  informed  choice  and  protect 
the  buyer  from  buying  mislabeled  seed, 
the  FSA  promotes  fair  competition 
within  the  seed  industry.  It  also 
encourages  uniformity  in  labeling, 
aiding  the  movement  of  seed  between 
the  States.  Because  seed  moving  in 
interstate  commerce  must  be  labeled 
according  to  the  FSA,  most  State  laws 
have  seed  labeling  requirements  similar 
to  those  of  the  FSA,  causing  more 
uniformity  of  State  laws. 

Although  anyone  can  submit  a 
complaint  to  the  SRTB,  the  FSA  is 
primarily  enforced  through  cooperative 
agreements  with  the  States.  State  seed 
inspectors  inspect  and  sample  seed 
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where  it  is  being  sold.  They  send  a 
sample  of  the  seed  and  a  copy  of  the 
labeling  to  die  State  seed  laboratory 
where  the  s^ple  is  tested  and  the 
analysis  coijilpared  with  the  label.  When 
violations  are  found,  State  personnel 
may  take  corrective  action  such  as 
issuing  a  stop  sale  order  to  keep  the 
seed  from  being  sold  until  it  is  correctly 
labeled  or  ot|ierwise  disposed  of.  They 
may  also  tak^  action  against  the  shipper 
or  labeler  of  the  seed.  The  action  a  State 
may  take  against  a  shipper  in  another 
State  is  limit^.  Therefore,  violations 
involving  interstate  shipments  may  be 
timied  over  to  AMS  for  Federal  action. 

AMS  investigates  the  complaints.  The 
investigatio^i  normally  involves  check 
testing  the  Sitate's  official  sample  and 
possibly  the  shipper's  file  sample  at  the 
Testing  Section.  The  shipper's  records 
are  checked  to  estabhsh  that  there  was 
a  violation  dfthe  FSA,  responsibility  for 
the  violation,  and  the  cause  of  the 
mislabeling,  if  possible.  The 
investigation  will  help  the  shipper  find 
and  correct  the  problem  causing  the 
violation  and' help  AMS  to  determine 
the  appropriate  regulatory  action. 
Regulatory  aqtion  is  to  take  no  action  if 
the  investig£ftton  finds  the  FSA  was  not 
violated,  a  lal|ter  of  warning  for  less 
serious  violajttons,  or  a  monetary 
settlement  for  more  serious  violations. 

No  unique  forms  are  required  for  this 
information  {collection.  The  FSA 
requires  seed  in  interstate  commerce  to 
be  tested  and  labeled.  Once  in  a  State, 
seed  must  comply  with  the  testing  and 
labeling  requirements  of  the  State  seed 
law.  The  saniift  test  and  labeling  required 
by  the  FSA  iiearly  always  satisfies  the 
State's  testing;  and  labeling 
requirements.!  Also  the  receiving,  sales, 
cleaning,  tes^ng,  and  labeUng  records 
required  by  the  FSA,  are  records  that  the 
shipper  would  normally  keep  in  good 
business  prairtice. 

The  infomiition  obtained  under  this 
information  collection  is  the  minimum 
information  necessary  to  effectively 
carry  out  theianforcement  of  the  FSA. 

Estimate  ofpurden:  Public  reporting 
burden  for  tnife  collection  of  information 
is  estimated  w  average  2.06  hoiu^  per 
response.      |l 

nespondent^:  biterstate  shippers  and 
labelers  of  seed. 

Estimated  ff  umber  of  Respondents: 
3,208.  1 1 

Estimated  r  ^umber  of  Responses  per 
Respondent:  b  .56. 

Estimated  J\otaI  Annual  Burden  on 
Respondents:  ^6,793. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  tdr  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  ik  formation  will  have 


practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  P. 
Triplitt,  Chief,  Seed  Regulatory -and 
Testing  Branch,  LS,  AMS,  USDA,  Room 
209,  Building  306,  BARC-^.,  Behsville, 
Maryland  20705-2325.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  January  6, 1998. 

Bany  L.  Cafpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

(PR  Doc.  98-734  Filed  1-12-98;  8:45  ami 

BIUJNQ  CODE  M10-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  94-106-12] 
RIN  0579-AA71 

Agency  Information  Collection 
Activities;  0MB  Approval  Received 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  In  accordance  Mdth  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Office  of 
Management  and  Budget's  approval  of  a 
collection  of  information  contained  in 
the  Animal  and  Plant  Health  Inspection 
Service's  final  rule  that  establishes 
procediues  for  recognizing  regions  for 
the  purpose  of  the  importation  of 
animals  and  animal  products  into  the 
United  States,  and  that  establishes 
procedures  by  which  regions  may 
request  permission  to  export  animals 
and  animal  products  to  the  United 
States  under  specified  conditions. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Jenkins,  APHIS  Information 
Collection  Coordinator,  AIM.  APHIS, 
suite  2C42,  4700  River  Road,  Unit  103. 


Riverdale,  MD  20737-1235.  (301)  734- 
5360. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  28, 1997.  we  published  a 
final  rule  in  the  Federal  Register  (62  FR 
55999-56026,  Docket  No.  94-106-9) 
amending  9  CFR  parts  92.  93.  94. 95.  96, 
97,  98,  and  130  to  estabhsh  procedures 
for  recognizing  regions,  rather  than  only 
countries,  for  the  purpose  of  the 
importation  of  animals  and  animal 
products  into  the  United  States.  The 
final  rule  also  established  procedures  by 
which  regions  may  request  permission 
to  export  animals  and  animal  products 
to  the  United  States  under  certain 
conditions,  based  on  the  regions' 
disease  status.  That  rule  contains 
information  collection  requirements, 
some  of  which  had  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  at  the  time  the  rule  was 
published.  On  December  5, 1997,  OMB 
approved  the  remainder  of  the 
collection  of  information  requirements 
in  that  final  rule,  with  respect  to  9  CFR 
parts  92,  93,  and  98,  under  OMB  contitil 
number  0579-0040  (expires  June  30, 
1999). 

Done  in  Washington,  DC,  this  Sth  day  of 
January  1998. 
Craig  A.  Ra«d, 

Acting  Administrator,  Animal  and  Plant 
HealU\  Inspection  Service. 

(FR  Doc.  98-745  Filed  1-12-98;  8:45  ami 

MLUNQ  OOOE  M10-3«^ 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Doctot  No.  97-083N] 

Codex  Alimentarius:  Meeting  of  the 
Codex  Committee  on  General 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Manager  for  Codex 
Alimentarius  is  sponsoring  a  pubUc 
meeting  to  provide  information  and 
receive  comments  from  the  public  on 
items  that  will  be  discussed  at  the 
Codex  Committee  on  General  Principles, 
which  will  be  held  May  11  to  15, 1998, 
in  Paris,  France.  The  Manager 
recognizes  the  importance  of  providing 
interested  parties  the  opportunity  to 
obtain  background  information  on  the 
Thirteenth  Session  of  the  General 
Principles  Committee  of  the  Codex 
Alimentarius  Commission  (Codex). 
Attendees  will  hear  brief  descriptions  of 
the  issues  and  will  have  the  opportunity 
to  pose  questions  and  offer  comments 
on  the  issues. 
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DATES:  The  public  meeting  is  scheduled 
from  1:00  p.m.  to  4:00  p.m.  on  January 
27.  1998. 

AOORESSES:  The  meeting  will  be  held  at 
the  Crown  Plaza  Hotel  in  the  Hamilton 
Conference  Room,  14th  and  K  Streets, 
NW,  Washington,  DC.  Send  an  original 
and  two  copies  of  your  comments  to: 
FSIS  Docket  Clerk.  Docket  No.  97-083N, 
Department  of  Agriculture,  FSIS,  Room 
102,  Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  and  will  be 
considered  part  of  the  official  record. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
F.  Edward  Scarbrough,  U.S.  Manager  for 
Codex  Alimentarius,  Room  4861,  South 
Building.  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue,  SW,  Washington,  DC  20250- 
3700;  telephone  (202)  205-6670. 

SUPPLEMENTARY  It^ORMATION:  Codex  was 
established  in  1962  by  two  United 
Nations  organizations:  the  Food  and 
Agricultiu^  Organization  (FAO)  and  the 
World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  soimd,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  the  U.S.  Manager  for 
Codex  Alimentarius  coordinates  the 
United  States  representatives  to  the 
Commission  and  its  subsidiary  bodies. 
The  Codex  Commission  on  General 
Principles  was  established  to  deal  with 
procedural  and  general  matters  such  as 
the  general  principles  which  define  the 
purpose  and  scope  of  Codex 
Alimentarius,  the  natiu«  of  Codex 
standards,  the  forms  of  acceptance  by 
countries  of  the  standards,  and  the 
development  of  guidelines  for  Codex 
committees. 

Imucs  To  Be  Discussed  at  the  Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1.  Risk  Analysis 

(A.)  Definitions  related  to  risk  management 
(B.)  Working  principles  for  risk  analysis 
(C.)  Equivalence  and  food  safety  objectives 

2.  Measures  intended  to  facilitate  consensus 

within  Codex 

3.  Review  of  the  Ckxiex  General  Principles 


(A.)  Consideration  of  special  treatment  of 

developing  countries 
(B.)  Revision  of  the  acceptance  procedure 

4.  Review  of  the  status  and  objectives  of 

Codex  texts 

5.  Review  of  the  statements  of  principle  on 

the  role  of  science  and  the  extent  to 
which  other  factors  are  taken  into 
account  such  as  in  the  cases  of  Bovine 
Somotrophin  (BST)  and  Porcine 
Somotrophin  (PST) 

6.  Procedures  concerning  the  participation  of 

international  non-governmental 
organizations 

In  advance  of  this  meeting,  the  U.S. 
Manager  will  have  assigned 
responsibility  for  development  of  U.S. 
positions  on  these  issues  to  members  of 
government.  The  designated  persons 
will  develop  draft  proposals,  which  may 
be  based  in  part  on  comments  received 
fi^m  the  public.  All  interested  parties 
are  invited  to  provide  information  on 
the  above  issues  or  any  other  issues  that 
may  be  brought  before  the  Codex 
Committee  on  General  Principles  or 
Codex,  in  general. 

Done  at  Washington,  DC.  on  January  6. 
1998. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
[FR  Doc.  98-731  Filed  1-12-98;  8:45  am] 

BILUNG  COOE  M^<i-tM-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  the 
Natural  Resource  Conservation 
Service's  National  Handtxwk  of 
Conservation  Practices 

agency:  Natural  Resource  Conservation 
Service  (NRCS),  USDA,  New  York  State 
Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices, 
Section  IV  of  the  New  York  State  NRCS 
Field  Ofiice  Technical  Guide  (FOTG)  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  series  of  new  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices.^ 
These  new  standards  include;  Waste 
Storage  Facility  (NY313),  Grassed 
Waterway  (NY412),  and  Barnyard  Water 
Management  System  (NY707). 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Richattl  D. 
Swenson,  State  Conservationist,  Natural 
resources  Conservation  Service  (NRCS), 


441  S.  Salina  Street,  Fifth  Floor,  Suite 
354,  Syracuse,  New  York,  13202-2450. 

Copies  of  these  standards  are 
available  by  request  from  the  above 
individual. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after  the 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  January  5, 1998. 
Joseph  R.  Del  Vecchio, 
Acting  State  Conservationist,  Natural 
Resources  Conservation  Service,  Syracuse, 
NY. 

[FR  Doc.  98-449  Filed  1-12-98;  8:45  am) 

BILLING  COOE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  beheld 
January  29, 1998, 10:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M(2),  14th  Street  between 
Constitution  &  Pennsylvania  Avenues, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  papers  resulting  bom 
assigimients  related  to  review  of  export 
controls  on  pipes  and  valves  subject  to 
Export  Control  Commodity  Number 
2A292. 

4.  Discussion  of  the  effect  of  the 
implementation  of  the  Wassenaar 
regulation  on  licensing  requirements  for 
commodities  controlled  for  nuclear 
proliferation  reasons. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
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present  oral  Statements  to  the 
Committee,  written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  HoVrever,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Commit1)ee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA  MS: 
3886C,  Biueau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  V^ashington,  DC  20230. 

For  further  linfonnation  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202)  482{-f2583.. 

Dated:  Janu^  6, 1998, 
Lee  Ann  Carp^er, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  98-7^3  Filed  1-12-98;  8:45  am) 
BIUINQ  CODE  MID-OT-^ 

i  i 

COMMODITY]  FUTURES  TRADING 
COMMISSIOff 

Application  oif  FutureCom,  LTD.  as  a 
Contract  MarKet  in  Live  Cattle  Futures 
and  Optionsi 

AGENCY:  Commodity  Futiu«s  Trading 

Commission] 

ACTION:  Exteiision  of  comment  period  on 

notice  of  application  of  FutureCom, 

LTD.  for  initial  designation  as  a  contract 

market  for  \ha  automated  trading  over 

the  internet  o(  cash-settled  live  cattle 

futures  and  cjj^tions  contracts. 

-♦-» • . 

SUPPLEMENTAlltY  INFORMATION: 
FutureCom  has  applied  for  designation 
as  a  contract  market  for  the  automated 
intemet-basea  trading  of  cash-settled 
live  cattle  fum|res  and  options. 
FutureCom  has  not  previously  been 
approved  by  the  Commission  as  a 
contract  marj^^t  in  any  commodity,  thus, 
in  addition  to  the  terms  and  conditions 
of  the  proposed  futures  and  options 
contracts,  Fuj^Com  has  also 
submitted  proposed  trading  rules,  rules 
of  government,  and  other  materials  to 
meet  the  requirements  for  a  board  of 
trade  seeking,  jnitial  designation  as  a 
contract  marl^^t.  Notice  of  FutureCom 's 
application  Wis  initially  published 
imder  delegated  authority  for  public 
comment  on  jinuary  31, 1997  (62  FR 
4730).  The  pinposal  was  republished  for 
comment  under  delegated  authority  on 
November  24,  1997  (62  FTl  62566)  for  a 
30-day  comment  period  ending 
December  24i  k997.  Acting  pursuant  to 
the  authority  delegated  by  Commission 
Regulation  l40.96,  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  to  extend  for  30  days  the 
deadline  for  ddmments  on  the  notice  of 


application  of  FutiueCom  to  be 
designated  as  a  first-time  contract 
market.  The  Division  believes  that 
extension  of  the  deadline  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act.  The  Division  seeks 
comment  regarding  all  aspects  of 
FutureCom 's  application  and  addressing 
any  issues  commenterS'beUeve  the 
Commission  should  consider. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  FutureCom  should 
submit  their  views  and  comments  by  the 
specified  date  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington,  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521,  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  the 
FutureCom  appUcation  for  designation 
as  an  automated  contract  market  for  live 
cattle  futures  and  options.  Copies  of  the 
proposed  terms  and  conditions, 
Exchange  rules,  compliance  procedures, 
clearing  and  settlement  description,  and 
other  related  materials  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  above  address.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  418-5100.  Some 
materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9.  Requests  or  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission  headquarters  in 
accordance  with  17  CFR  145.7  and 

145;8. 

DATES:  Comments  must  be  received  on 
or  before  January  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  questions  about  the 
terms  and  conditions  of  the  proposed 
futures  and  option  contracts,  please 
contact  Fred  Linse  of  the  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  at  Three  Lafayette 
Centre,  21st  Street  NW,  Washington,  DC 
20581;  Telephone:  (202)418-5273; 
Facsimile  number:  (202)418-5527;  or 
Electronic  mail:  flinse@cftc.gov.  With 
respect  to  questions  about  the  trading 
rules  and  rules  of  government,  please 
contact  Lois  Gregory,  Division  of 
Trading  and  Markets,  at  the  same 
address;  Telephone:  (202)418-5483; 
Facsimile  number:  (202)418-5536;  or 
Electronic  mail:  lgregory@cftc.gov. 


Issued  in  Washington,  D.C,  on  January  6. 
1998. 

Alan  L.  Seifiert, 

Deputy  Director. 

[FR  Doc.  98-785  Filed  1-12-98;  8:45  am] 

BILUNQ  CODE  OSI-Ot-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463. 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 
DATES  AND  TIMES:  Monday,  January  26. 
1998:  6:00  p.m.-6:30  p.m.  (Public 
Comment  Session);  6:30  p.m.-7:00  p.m. 
(Joint  Subcommittee  Session);  7:00 
p.m.-9:00  p.m.  (Individual 
Subcommittee  Meetings).  Tuesday, 
January  27,  1998:  8:30  a.m.-4:00  p.m. 
ADDRESSES:  All  meetings  will  be  held  at: 
Holiday  Inn  Oceanfi-ont.  1  South  Forest 
Beach  Drive.  Hilton  Head,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist,  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office.  P.O.  Box  A,  Aiken.  S.C.  29802 
(803)  725-5374. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday.  January  26, 1998 

6:00  p.m.  Public  comment  session  (5- 

minute  rule) 
6:30  p.m.  Joint  subcommittee  issues 
7:00  p.m.  Issues-based  subcommittee 

meetings 
9.00  p.m.  Adjourn 

Tuesday,  January  27,  1998 

8:30  a.m. 
Approval  of  minutes,  agency  updates 

(-15  minutes) 
Public  comment  session  (5-minute 

rule)  (- 10  minutes) 
Administrative  subcommittee  report 

(-  30  minutes) 
— Includes  by-laws  amendments 

proposal  and  officers  election 
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Nuclear  materials  management 

subcommittee  (- 1  hour) 
Yucca  Mountain  update  (-  30 

minutes) 
Materials  disposition  program  and 

nonproliferation  policy  (~  45 

minutes) 
12:00  p.m.  Lunch 
1:00  p.m.  Public  comment  session  (5- 

minute  rule)  (-  10  minutes) 
Dose  reconstruction  (-  30  minutes) 
Environmental  remediation  and  waste 

management  subcommittee  report 

(- 1  hour) 
Risk  management  &  future  use 

subcommittee  report  (-  30  minutes) 
Presentation  of  membership 

candidates  for  1998  (-10  minutes) 
Public  comment  session  (5-minute 

rule)  {- 10  minutes) 
4:00  p.m.  Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
flnal  agenda  will  be  available  at  the 
meeting  Monday,  January  26, 1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
befofe  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximunj  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington,  DC  on  January  7, 
1998. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  98-764  Filed  1-12-98:  8:45  am) 

BUJJNQCOOE  •4S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board,  Monticello 
Site 

agency:  Departn:ent  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATE  AND  TIME:  Wednesday,  February  18, 
1998,  6:00  p.m.-8:00  p.m. 
ADDRESSES:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction,  CO,  81502  (970)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on  project 
status,  and  reports  fi-om  subcommittees 
on  local  training  and  hiring,  health  and 
safety,  and  future  land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 


Junction  Projects  Office.  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303)  248-7727. 

Issued  at  Washington,  DC  on  January  7, 
1998. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  98-765  Piled  1-12-98;  8:45  am] 

BILUNQ  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Information  Collection  and     ^ 
Dissemination  Activities 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Agency  electric  power 
information  collection  and 
dissemination  activities:  comment 
request  on  provisions  for 
confidentiality. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the 
confidentiality  treatment  that  will  be 
given  to  electric  power  data  collected  in 
surveys  conducted  by  the  EIA. 
DATES:  Written  comments  must  be   ' 
submitted  on  or  before  March  16, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  John 
CoUigan,  Energy  Information 
Administration,  EI-524,  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585-0650,  (202) 
426-1174,  e-mail  jcolliga@eia.doe.gov, 
and  FAX  (202)  426-1311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  electric  power  forms  and 
instructions  should  be  directed  to  John 
Colligan  at  the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
(EIA)  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
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data  and  inlormation  related  to  eneigy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information  relevant  to  the 
adequacy  o£  Energy  resources  to  meet 
demands  in  the  near  and  longer  term 
future  for  tha  Nation's  economic  and 
social  needs . 

The  EIA,  a$  part  of  its  continmng 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  jconducts  a  presurvey 
consultation  brogram  to  provide  the 
general  pubji^  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  li^orting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  repotting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Also,  with  respect  to 
its  information  collections,  EIA  must 
have  approval  by  the  OfBce  of 
Management  end  Budget  (OMB)  under 
Section  350^(h)  of  the  Paperwork 
Reduction  Ab  of  1995  (Pub.  L.  No.  104- 
13,  Title  44,  U.S.C.  Chapter  35). 

The  EIA  conducts  surveys  to  collect 
electric  pow^^  data  from  electric 
utilities,  eleotkic  power  marketers, 
nonutility  electric  power  producers 
(cogenerator^,  small  power  producers, 
and  other  noUutility  electric  power 
generators),  ihd  the  North  American 
Electric  Reliability  Coimcil  regions.  The 
electric  power  data  collected  include, 
but  are  not  limited  to:  ownership, 
accounting/financial,  generation,  fuels 
consumed,  ciibadty,  heat  rates,  demand, 
purchases,  sales,  peak  loads,  imports/ 
exports,  revenues,  plants,  equipment, 
distribution  $]rstems,  reliability,  load 
management,  and  environmental  data. 
EIA  also  collects  projections  of  load, 
capacity,  ant^  other  related  information. 

EIA  surveys  ourently  used  to  collect 
this  information  are: 

EIA-411,  "Coordinated  Bulk  Power 
Supply  Program  Report"; 

EIA-412,  "Annual  Report  of  Public 
Electric  UtiliUBs"; 

EIA-417R,  '^Electric  Power  Systems 
Emergency  Report"; 

EIA-759,  VWonthly  Power  Plant 
Report";        I! 

EIA-767,  "Steam-Electric  Plant 
Operations  and  Design  Report"; 

EIA-826,  "Monthly  Electric  Utility 
Sales  and  Revenue  Report  with  State 
Distributions"; 

EIA-860,  "i^ual  Electric  Generator 
Report"; 

EIA-861,  "|4nnual  Electric  Utility 
Report"; 


EIA-867,  "Annual  Nonutility  Power 
Producer  Report";  and 

EIA-900,  '^Monthly  Nonutility  Sales 
for  Resale  Report." 

(The  surveys  used  by  EIA  to  collect 
electric  power  information  may  change 
in  the  futiue  as  ELA  adjusts  its 
collections  to  the  deregulation  occurring 
in  the  electric  power  industry.) 

n.  Current  Actions 

Given  the  changes  in  the  electric 
power  industry  as  it  moves  from 
regulation  to  open  competition,  the  EIA 
is  reviewing  the  confidentiaUty 
treatment  of  electric  power  data 
collected  and  is  soliciting  comments 
from  both  data  providers  (i.e.,  siuvey 
respondents)  and  data  users.  EIA  is 
soliciting  comments  to  determine  what 
data  should  be  treated  as  confidential 
trade  secrets  or  proprietary  information 
whose  release  would  cause  substantial 
competitive  harm  to  the  survey 
respondents.  EIA  would  also  like  to 
determine  what  data  should  be  treated 
as  nonconfidential  and  whose  release  at 
the  respondent-level  is  in  the  public 
interest. 

For  data  determined  to  be 
confidential,  EIA  would  adhere  to  the 
provisions  for  confidentiality  discussed 
in  Appendix  A  to  this  notice.  When 
releasing  aggregate  data  collected  in 
surveys  where  confidentiality  was 
pledged,  EIA  uses  statistical  disclosure 
avoidance  techniques  to  ensure  that 
confidential,  company-identified  data 
are  not  disclosed.  EIA  identifies  table 
data  cells  where,  if  published,  the  data 
could  be  used  to  determine  confidential, 
company-identified  data.  For  such  a 
data  cell,  EIA  suppresses  the  cell  and, 
if  necessary,  other  data  cells  to  ensure 
that  the  data  remains  confidential. 

Comments  received  will  be  used  by 
EIA  to  develop  a  new  comprehensive 
poUcy  for  the  treatment  of  electric 
power  data  collected  by  EIA. 

Cxurently,  EIA  treats  data  collected  on 
forms  EIA-411."  412,  417R.  759,  767, 
826,  860,  and  861  as  nonconfidential. 
EIA  treats  some  data  reported  by 
nonutilities  on  the  EIA-867  as 
nonconfidential  and  other  data  (e.g., 
fuels  consumed,  generation,  purchases 
of  electricity,  sales,  electricity  used  at 
the  facility,  customers,  maximum 
contract  amount  by  customer,  deliveries 
by  customer,  environmental 
information,  and  electric  generator 
information)  as  confidential.  All  data 
reported  by  nonutilities  on  Form  EIA- 
900  are  treated  as  confidential. 

Any  proposed  revised  provisions  for 
confidentiality  of  electric  power  data 
will  be  included  with  the  siuveys 
submitted  for  OMB's  approval  in  1998. 
Those  surveys,  if  approved  by  OMB, 


will  be  implemented  to  collect  data 
beginning  in  January  1999. 

Also,  during  1998  EIA  will  issue  a 
separate  notice  requesting  comments 
fi^m  both  data  providers  and  data  users 
on  the  electric  power  data  that  EIA 
should  collect  in  the  future.  That  notice 
will  be  part  of  EIA's  presurvey 
consultation  program. 

m.  Request  for  Comments 

Prospective  respondents,  data  users, 
and  other  interested  parties  should 
comment  on  the  actions  discussed  in 
item  n.  The  following  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Responses  should  contain 
detailed  explanations  of  what  data 
elements  should  be  treated  as 
confidential  and  what  elements  should 
be  treated  as  nonconfidential.  The 
reasons  for  the  suggested  confidentiaUty 
treatment  should  also  be  provided. 
Please  make  your  comments  as  specific 
as  possible  with  respect  to  forms, 
categories  of  data,  data  elements,  and 
types  of  respondents  supplying  the  data. 

Issues 

A.  What  electric  power  data  should  be 
treated  as  nonconfidential  when 
collected  by  EIA  and.  thus,  be  available 
for  dissemination  in  company-sp)ecific 
form?  Please  explain  how  release  of 
individually-identifiable  data  is  in  the 
public  interest  and  where  release 
overrides  any  possible  competitive  harm 
to  the  company  that  provided  the  data. 

B.  What  electric  power  data  should  be 
treated  as  confidential  by  EIA  and,  thus, 
should  be  kept  confidential  and  not 
disclosed  in  a  disaggregated  form  to  the 
pubhc  to  the  extent  that  it  satisfies 
applicable  statutes  and  regulations? 
Please  explain  how  release  of  these  data 
at  the  respondent  level  would  cause 
competitive  harm. 

Conunents  submitted  in  response  to 
this  notice  may  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  electric  power  surveys. 
They  also  will  become  a  matter  of 
pubhc  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Washington.  D.C..  )anuary  7. 
1998. 

Lynda  T.  Carison, 

Director,  Statistics  and  Methods  Group, 
Ener^  Information  Administration. 

Appendix  A — EIA's  Standard  Provisions  for 
Confidentiality 

When  the  EIA  treats  data  as  confidential, 
it  follows  the  provisions  for  confidenUality 
below. 

The  Office  of  Legal  Counsel  of  the 
Department  of  Justice  concluded  on  March 
20, 1991.  that  the  Federal  Eneigy 
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Administration  Act  requires  the  EIA  to 
provide  company-specific  data  to  the 
Department  of  Justice,  or  to  any  other  Federal 
agency  when  requested  for  official  use, 
which  may  include  enforcement  of  Federal 
law.  The  information  contained  on  the  form 
may  also  be  made  available,  upon  request,  to 
another  component  of  the  Department  of 
Energy  (DOE);  to  any  Committee  of  Congress, 
the  General  Accounting  Office,  or  other 
Congressional  agencies  authorized  by  law  to 
receive  such  information.  A  court  of 
competent  jurisdiction  may  obtain  this 
information  in  response  to  an  order. 

The  information  contained  on  the  form 
will  be  kept  confidential  and  not  disclosed  to 
the  public  to  the  extent  that  it  satisfies  the 
criteria  for  exemption  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552,  the 
DOE  regulations,  10  CFR  1004.11, 
implementing  the  FOIA,  and  the  Trade 
Secrets  Act.  18  U.S.C  1905. 

Upon  receipt  of  a  request  for  this 
information  under  the  FOIA,  the  DOE  shall 
make  a  final  determination  whether  the 
information  is  exempt  from  disclosure  in 
accordance  with  the  procedures  and  criteria 
provided  in  the  regulations.  To  assist  us  in 
this  determination,  respondents  should 
demonstrate  to  the  DOE  that,  for  example, 
their  information  contains  trade  secrets  or 
commercial  or  financial  information  whose 
release  would  be  likely  to  case  substantial 
harm  to  their  company's  comf)etitive 
position.  A  letter  accompanying  the 
submission  that  explains  (on  an  element-by- 
element  basis]  the  reasons  why  the 
information  would  be  likely  to  cause  the 
respondent  substantial  competitive  harm  if 
released  to  the  public  would  aid  in  this 
determmation.  A  new  justification  does  not 
'  need  to  be  provided  each  time  information  is 
submitted  on  the  form,  if  the  company  has 
previously  submitted  a  justification  for  that 
information  and  the  justification  has  not 
changed. 

[FR  Doc.  98-763  Filed  1-12-98;  8:45  am) 

BiLUNG  CODE  ttSO-OI-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  High  Energy 
Physics  Advisory  Panel. 
DATES:  Wednesday,  February  18,  1998; 
9:00  a.m.  to  6:00  p.m.;  and  Thursday. 
February  19, 1998;  8:30  a.m.  to  5:30     ' 
p.m. 

ADDRESS:  DoubleTree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD  20852. 
FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Diebold,  Executive  Secretary, 


High  Energy  Physics  Advisory  Panel, 
U.S.  Department  of  Energy,  ER-22, 
GTN,  Germantown,  Maryland  20874, 
Telephone:  (301)  903-4801. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program. 

Tentative  Agenda 

Wednesday,  February  18,  1998,  and 
Thursday,  February  19,1998 

Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

Status  Report  on  the  Office  of  Energy 
Research 

Discussion  of  National  Science 
Foimdation  Elementary  Particle 
Physics  Program 

Discussion  of  DOE  HEP  Program  and  FY 
1999  Congressional  Budget  Request 

Report  of  the  Subpanel  on  Planning  for 
the  Future  of  U.S.  High  Energy 
Physics 

Report  of  the  NRC  Committee  on 
Elementary  Particle  Physics 

Discussion  of  HEP  Programs  at  Fermi 
National  Accelerator  Laboratory, 
Stanford  Linear  Accelerator  Center, 
Brookhaven  National  Laboratory, 
Lawrence  Berkeley  National 
Laboratory,  and  AJrgonne  National 
Laboratory  and  the  FY  1999 
.  Congressional  Budget  Requests 

Reports  on  and  Discussions  of  Topics  of 
General  Interest  in  High  Energy 
Physics  Public  Comment  (10  minute 
rule) 

Public  Participation:  The  two-day 
meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  nimiber  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  at  Washington,  D.C.  on  January  8, 
1998. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  98-766  Filed  1-12-98;  8:45  am] 

BILUNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP73-1 84-009  and  CI73-485- 
008] 

Colorado  Interstate  Gas  Company,  a 
Division  of  Colorado  Interstate 
Corporation,  and  CIG  Exploration,  Inc.; 
Notice  of  Request  for  Abandonment  of 
"Gas  Search"  Program  Conditions 

January  7, 1998. 

Take  notice  that  on  December  19, 
1997,  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944  filed  em  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  requesting 
permission  and  approval  for 
abemdonment  of  "Gas  Search"  program 
conditions.  The  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

CIG's  firmg  states  that  in  1974  the 
Federal  Power  Commission  approved  a 
Stipulation  and  Agreement  of 
Settlement  (Stipulation)  in  the  • 
referenced  dockets,'  which  allowed  QG 
and  its  affiliate,  QG  Exploration,  Inc.  to 
undertake  a  program  to  cause  nev/ly 
developed  gas  reserves  to  be  dedicated 
to  QG's  system  for  CIG's  sales  for  resale. 
Under  the  terms  of  the  Stipulation,  all 
of  the  reserves  acquired  were  dedicated 
to  CIG's  system  and  production  from  the 
reserves  was  subject  to  "life  of  the  field" 
purchase  contracts.  In  approving  the 
Stipulation  the  FPC  adopted  as  its  own 
all  of  the  conditions  and  dedications  set 
forth  in  the  Stipulation. 

CIG  states  that  while  the  exploration 
phase  of  the  Gas  Search  program  has 
terminated,  there  remain  in  place  the 
commitments  and  dedications  and  other 
elements  of  the  Gas  Search  program 
which,  according  to  QG.  have  become 
anachronistic.  Accordingly,  CIG  states 
that  it  and  the  directly  affected 
customers  have  agreed  as  a  matter  of 
contract  to  terminate  all  remaining 
terms  and  conditions  of  the  Gas  Search 
program  which  continue  in  effect. 
However,  because  of  the  underlying 
Stipulation,  CIG  is  seeking  formal 
abandonment  of  that  aspect  of  the  1974 


' See.  51  FPC 74:  rehg denied,  51  FPC  754  (1974). 
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order  approving  the  program.  QG 
requests  that  the  Commission  enter  an 
order  formalKr  abandoning  all  of  the 
obligations,  xuties  and  dedications 
arising  firom  tne  1974  Gas  Search 
program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  ^l|tould  on  or  before  January 
28, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  t  [motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  andi385.214)  and  the 
regulations  U^der  the  Natural  Gas  Act 
(18  CFR  157;10).  All  protests  filed  with 
the  Commis^ijon  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding,  kny  person  wishing  to 
become  a  pany  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordancj^  with  the  Commission's 
rules.  1 1 

Take  furtharnotice that,  pursuant  to 
the  authorit)!  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  i^ct  and  the  Commission's 
Rules  of  PraCtjice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before!  the  Commission  or  its 
designee  on  tliis  application  if  no 
motion  to  intervene  is  filed  within  the 
time  require(^l  herein,  if  the  Commission 
on  its  own  rdView  of  the  matter  finds 
that  permissjpn  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  cqi^venience  and  necessity.  If 
a  motion  for  Ifeave  to  intervene  is  timely 
filed,  or  if  thpj Commission  on  its  own 
motion  belieVJes  that  formal  hearing  is 
required,  furtker  notice  of  such  hearing 
will  be  duly  aven. 

Under  the  brocedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  CIG  to  appear  or  to  be 
represented  at  the  hearing. 
David  P.  Boerj^rs, 
Acting  Secreta  r\r. 

[FR  Doc.  98-7: 1 1  Filed  1-12-98;  8:45  am) 
BILUNQ  CODE  StIi  r-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-166-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanlcet  Authorization 

January  7, 1998.  * 

Take  notice  that  on  December  30, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146,  filed  a  request  with  the 
Commission  in  Docket  No.  CP98-166- 
000,  pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natiu^l  Gas  Act 
(NGA)  for  authorization  to  utilize  an 
existing  point  of  delivery  to  Northeast 
Ohio  Natural  Gas  Corporation 
(Northeast)  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Columbia  proposes  to  operate 
facilities  in  Fairfield  County,  Ohio, 
constructed  to  implement  Section  311 
service  for  Northeast.  The  facilities 
include  a  2-inch  tap  and  25  feet  of  2- 
inch  pipeline,  were  placed  into  service 
on  October  22, 1997  and  is  now 
proposed  to  be  used  for  both  Section 
311  transportation  and  also  for  service 
under  Part  284.  Subpart  G  under  Rate 
Schedule  FTS.  Columbia  Gas  estimates 
peak  day  and  annual  volumes  using  the 
facility  of  50  dt  and  18,250  dt., 
respectively.  The  cost  to  construct  the 
new  point  of  delivery  was  $13,122. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205}  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wiUidrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-725  Filed  1-12-98;  8:45  am] 

BILUNQ  COOE  ITIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-1$5-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Auttiorization 

January  7, 1998. 

Take  notice  that  on  December  30, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146,  filed  in  Docket  No.  CP98-165-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  certificate  an  existing 
point  of  delivery  to  be  used  for 
transportation  service  imder  Part  284  of 
the  Commission's  Regulations,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  seeks  certification  for  an 
existing  point  of  delivery  to  Northeast 
Ohio  Natural  Gas  Corporation  in 
Holmes  County,  Ohio,  originally 
installed  under  Section  311  of  the 
Natural  Gas  Policy  Act.  Columbia  states 
that  it  seeks  certification  in  order  that  it 
may  be  used  to  provide  transportation 
service  pursuant  to  Part  284  Subpart  B 
and  Subpart  G  of  the  Commission's 
Regulations.  Columbia  states  that  the 
quantities  of  natural  gas  to  be  delivered 
at  the  existing  delivery  point  would  be 
20  Dekatherms  per  day  and  7.300 
Dekatherms  annually  and  will  be  within 
Columbia's  authorized  level  of  service. 
Columbia  adds  that  there  will  be  no 
impact  on  Columbia's  existing  design 
day  and  annual  obUgation  to  its 
customers  as  a  result  of  the  requested 
authorization.  Colimibia  states  that  the 
transportation  service  to  be  provided 
through  the  point  of  delivery  will  be 
firm  service  provided  imder  Columbia's 
Firm  Transportation  Service  Rate 
Schedule. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  urtder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act.  * 
David  P.  Boergen, 
Acting  Secretary. 

|FR  Doc.  98-761  Filed  1-12-98;  8:45  ami 
BiuMO  oooE  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docfc0t  No.  OA96-15S-001] 

Midwest  Energy,  Inc.;  Notice  of  Filing 

January  7, 1998. 

--  Take  notice  that  on  August  15, 1997, 

Midwest  Energy,  Inc.,  tendered  for  filing 

an  amendment  in  the  above-referenced 

docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  16, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection." 
David  P.  Boergers, 
Acting  Secretary. 
(PR  Doc.  98-728  Piled  1-12-98;  8:45  am) 

BNJJNG  COOE  tnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Projact  Na  2016-WA] 

Tacoma  Public  Utilities;  Notice  of 
Tacoma  Public  Utilities'  Request  to 
Use  Alternative  Procedures  in  Filing  a 
License  Amplication 

January  7, 1998. 

By  letter  dated  December  16, 1997, 
Tacoma  Public  Utilities  (Tacoma)  asked 
to  use  an  alternative  procedure  in  filing 
an  application  for  a  new  major  license 


for  its  Cowlitz  River  Project  No.  2016.> 
Tacoma  has  demonstrated  that  they 
have  made  an  effort  to  contact  all 
resoiut:e  agencies,  Indian  tribes, 
nongovernmental  organizations  (NGOs), 
and  others  affected  by  tiie  apphcant's 
proposal,  and  that  a  consensus  exists 
that  the  use  of  an  alternative  procedure 
is  appropriate  in  this  case.  Tacoma  also 
submitted  a  commimication  protocol 
and  a  Memorandum  of  Agreement  that 
is  supported  by  most  interested  entities. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  Tacoma 's 
request  to  use  the  alternative  procedure, 
as  required  under  the  final  rule  for 
Regulations  for  the  Licensing  of 
Hydroelectric  Projects.  ^  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date. 

The  alternative  procedure  being 
requested  here  combines  the  profiling 
consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  the  applicant  consults  writh 
agencies,  Indian  tribes,  and  NGOs 
during  preparation  of  the  application  for 
the  license  and  before  filing  it,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procediu*  is  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  profiling  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants.  The  alternative 
procedure  can  be  tailored  to  the 
particular  project  under  consideration. 

Applicant-Prepared  EA  Process  and  the 
Cowlitz  Project  Schedule 

On  May  3, 1996,  Tacoma  distributed 
an  Initial  Stage  Consultation  dociunent 
for  the  Cowlitz  Project  to  state  and 
federal  resource  agencies,  Indian  Tribes, 
and  NGOs.  Tacoma  scheduled  a 
consultation  meeting  and  site  visit  for 
all  interested  pariies  on  June  26  and  28, 
1996,  respectively,  to  solicit  study 
requests  from  participants.  Tacoma  also 
held  a  public  meeting  in  Mossyrock, 
Washington  on  June  27, 1996,  to  solicit 
comments  on  the  relicensing  of  the 


Cowlitz  Project.  Notices  announcing  the 
meetings  and  site  visit  were  published 
locally,  as  required  by  Commission 
regulations. 

Tacoma  has  been  working 
collaboratively  with  the  various 
interested  entities  to  refine  the  scope  of ' 
studies  identified  dtuing  the  initial 
consultation  meetings  and  during 
subsequent  resource  group  meetings.  On 
April  10, 1996,  Tacoma  issued  a  report 
describing  the  results  of  aquatic  studies 
completed  in  1996.  On  November  24, 
1997,  Tacoma  distributed  a  technical 
report  summarizing  the  scope,  method, 
and  results  of  all  studies  completed  in 
1997. 

Public  scoping  meetings  are  planned 
for  Spring  1998.  Notice  of  the  scoping 
meetings  and  requests  for  additional 
studies  will  be  published  at  least  30 
days  prior  to  the  meetings.  The 
application,  including  any  applicant- 
prepared  EA,  must  be  filed  with  the 
Commission  on  or  before  December  31, 
1999,  which  is  two  years  before  the  date 
of  expiration  of  the  existing  license. 

Comments 

Interested  parties  have  30  days  &t>m 
the  date  of  this  notice  to  file  with  the 
Commission,  any  conunents  on 
Tacoma 's  proposal  to  use  the  alternative 
procedures  to  file  an  application  for  the 
Cowlitz  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets — Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Cowlitz 
Hydroelectric  Project,  No.  2016).  '^ 

For  further  information,  please 
contact  David  Turner  of  the  Federal 
Energy  Regulatory  Commission  at  (202) 
219-2844  or  e-mail  at 
david.tumei@ferc.fed.us. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-726  Piled  1-12-98;  8:45  am) 

BILUNG  COOE  e717-01-M 


'  The  462-megawatt  project  consists  of  the 
Mayfield  Dam  and  Powerhouse,  Mossyrock  Dam 
and  Powerhouse,  Cowlitz  Salmon  Hatchery, 
Cowlitz  Trout  Hatchery,  Mossyrock  Park, 
Taidnapam  Park,  and  other  associated  facilities. 

2  81  FERC  1  61,103  (1997). 
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DEPARTMEMlr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Rf>|B7-344-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Informal  Settlement 
Conference   , 

January  7, 199J> 

Take  notice  that  an  informal 
settlement  cdiiference  will  be  convened 
in  this  proceeding  on  Wednesday, 
January  14, 1998,  at  10  a.m.  and 
Thursday,  January  15, 1998,  at  10  a.m., 
at  the  offices  ^f  the  Federal  Energy 
Regulatory  C()iiimission,  888  First 
Street,  NE.,  Washington.  DC  20426,  for 
the  purposes  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  is  defined  by  18  CFR 
385.102(c),  orpny  participant  as  defined 
in  18  CFR  385,102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  m|qve  to  intervene  and 
receive  inten/^nor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 


385.214). 

For  additi 
contact  Kath 
0524  or  Mic 
1076. 

David  P.  Boei 
Acting  Secreta 
(FR  Doc.  98-7^ 

BILUNG  COOE  67 


|al  information,  please 
m  M.  Dias  at  (202)  208- 
(1  D.  Cotleur  at  (202)  208- 


I  Filed  1-12-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR68-8-000,  et  al.] 

Central  Verrnpnt  PSC,  et  al.;  Electric 
Rate  and  Coiporate  Regulation  Filings 

January  6. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Central  Veftnont  PSC        < 

(Docket  No.  01^8-8-000) 

Take  notice  that  on  November  14, 
1997,  Central  Vermont  Public  Service 
Corporation,  ffled  an  Application  for 
approval  of  depreciation  rates  for 
accounting  pt^poses  only  pursuant  to 
Section  302  of  the  Federal  Power  Act. 
Central  Vermont  states  that  the 
proposed  ratejsj  were  approved  by  the 
State  Commissiion  and  became  effective 
for  retail  purposes  as  of  June  1, 1996. 
Central  Vermbnt  requests  that  the 
Commission  allow  the  proposed 
depreciation  iates  to  become  effective  as 
of  June  1. 199  E. 


Comment  date:  January  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Power  Operations  Pakistan 
LDC 

[Docket  No.  EG96-73-000I 

Take  notice  that  on  December  18, 
1997,  pursuant  to  section  365.7  of  the 
Commission's  regulations,  18  CFR 
365.7.  Entergy  Power  Operations 
Pakistan  LEXi;  filed  notification  that  it 
surrenders  its  status  as  an  exempt 
wholesale  generator  under  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

3.  New  England  Power  Pool 

[Docket  Nos.  ER97-237-000  and  ER97-1079- 
000] 

Take  notice  that  on  December  19, 
1997,  New  England  Power  Pool 
(NEPOOL).  tendered  for  filing  its 
marketing,  monitoring,  reporting  and 
market  power  mitigation  proposal  in 
support  of  market  rules,  and  on 
December  31, 1997  NEPOOL's  fifth 
supplement  to  the  thirty-third 
agreement  amending  NEPOOL's 
Agreement  and  related  materials. 

Comment  date:  January  23, "1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

[Docket  No.  ER98-942-0001 

Take  notice  that  on  December  5, 1997, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  six 
Service  Agreements,  establishing 
Northeast  Utilities  (NU),  DPL  Energy, 
Inc.  (DPL).  e  prime,  inc.  (epi),  SCANA 
Energy  Marketing,  Inc.  (SCANA),  Detroit 
Edison  Company  (DE).  and  Wisconsin 
Rapids  Water  Works  &  Lighting 
Commission  (WWW),  as  customers 
under  the  terrns  of  ComEd's  Power  Sales 
and  Reassignment  of  Transmission 
Rights  Tariff  PSRT-1  (PSRT-1  Tariff). 
The  Commission  has  previously 
designated  the  PSRT-1  tariff  as  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2. 

ComEd  requests  an  effective  date  of 
December  5, 1997,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  NU,  DPL,  epi,  SCANA.  DE. 
WWW,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-944-0001 

Take  notice  that  on  December  5, 1997, 
Orange  and  Rockland  Utilities,  Inc. 


("Orange  and  Rockland"),  filed  a 
Service  Agreement  between  Orange  and 
Rockland  and  CNG  Power  Services 
Corp.  ("Customer").  This  Service 
Agreement  specifies  thct  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
November  18,  1997  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MidAmerican  Energy  Company 

[Docket  No.  ER98-94  5-000) 

Take  notice  that  on  December  5, 1997, 
MidAmerican  Energy  Company 
(MidAmerican).  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  submitted  for  filing 
Firm  Transmission  Service  Agreement 
with  Wisconsin  Power  and  Light 
Company  (WPL)  dated  December  1, 
1997  and  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  December  1,  1997  for  the 
Agreement  and,  accordingly,  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  WPL,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Washington  Water  Power 
Company 

[Docket  No.  ER98-946-000] 

Take  notice  that  on  December  5, 1997, 
The  Washington  Water  Power  Company 
("WWP"),  tendered  for  fifing  with  the 
Federal  Energy  Regulatory  Commission 
a  statement  of  initial  actual  construction 
costs  pursuant  to  Rate  Schedule  FERC 
No.  234.  WWP  requests  an  effective  date 
of  December  1, 1997.  A  copy  of  this 
filing  has  been  served  upon  the 
Bonneville  Power  Administration. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER98-947-O00] 

Take  notice  that  on  December  5, 1997, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  a  Service 
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Agreement  for  Network  Integration 
Transmission  Service,  and  a  Standard , 
Form  of  Network  Operating  Agreement 
with  Western  Farmers  Electric 
Cooperative  (WraC).  OG&E  also 
rsquests  cancellation  of  its  existing 
Transmission  Service  Agreement  and  all 
supplements  thereto  with  WFEC. 

Copies  of  this  filing  have  been  sent  to 
Western  Farmers  Electric  Cooperative, 
the  Oklahoma  Corporation  Commission, 
and  the  Arkansas  Public  Service 
Commission.  OG&E  requests  an  effective 
date  of  December  1, 1997. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tampa  Electric  Company 

[Docket  No.  ER98-948-0001 

Take  notice  that  on  December  5, 1997, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  Contract 
for  the  Purchase  and  Sale  of  Power  and 
Energy  (Contract)  between  Tampa 
Electric  and  Koch  Energy  Trading,  Inc. 
(Koch).  The  Contract  provides  for  the 
negotiation  of  individual  transactions  in 
which  Tampa  Electric  will  sell  power 
£md  energy  to  Koch. 

Tampa  Electric  proposes  an  effective 
date  of  December  5, 1997  for  the 
-Contract,  or,  if  the  Commission's  notice 
requirement  cannot  be  waived,  the 
earlier  of  February  3, 1998  or  the  date 
the  Contract  is  accepted  for  filing. 

Copies  of  the  filing  have  been  served 
on  Koch  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Houston  Lighting  &  Power  Company 

IDocket  No.  ER98-949-0001 

Take  notice  that  on  December  5, 1997, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  AES  Power,  Inc.  ("AES")  for  Non- 
Firm  Transmission  Service  under 
HL&P's  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  1,  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections.  HL&P  has 
requested  an  effective  date  of  December 
5, 1997. 

Copies  of  the  filing  were  served  on 
AES  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER98-950-0001 

Take  notice  that  on  December  5, 1997, 
Houston  Lighting  &  Power  Company 


(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Coral  Energy  Resources,  L.P. 
("Coral")  for  Nou-Firm  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
December  5,  1997. 

Copies  of  the  filing  were  served  on 
Coral  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-951-0001 

Take  notice  that  on  December  5, 1997, 
Orange  and  Rockland  Utilities,  Inc. 
("0&  R"),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  a  service 
agreement  under  which  O&R  will 
provide  capacity  and/or  energy  to  ' 
Electric  Clearinghouse,  Inc. 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  Central  Maine  becomes 
effective  as  of  November  26, 1997. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  Electric  Clearinghouse, 
Inc. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  ACME  Power  Marketing,  Inc. 

[Docket  No.  ER9»-952-0O0l 

Take  notice  that  on  December  5, 1997, 
ACME  Power  Marketing,  Inc. 
("ACME"),  tendered  for  filing  a  notice 
of  cancellation  of  ACME's  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
immediately. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER98-953-000] 

Take  notice  that  on  December  5, 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Power  Sales  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  November  7, 1997. 


A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Illinois  Light  Company 

[Docket  No.  ER98-954-0001 

Take  notice  that  on  December  8,  1997, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61602,  on  December  8, 1997,  tendered 
for  filing  with  the  Commission  a 
substitute  Index  of  Point-To-Point 
Transmission  Service  Customers  under 
its  Open  Access  Transmission  Tariff  and 
service  agreements  for  two  new 
customers,  Entergy  Power  Marketing 
Corp  and  the  City  of  Springfield, 
Illinois. 

CILCO  requested  an  effective  date  of 
November  19,  1997. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  dafe:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Pool 

[Docket  No.  ER98-955-000J 

Take  notice  that  on  December  8, 1997, 
the  New  England  Power  Pool 
("NEPOOL")  Executive  Committee  filed 
a  Service  Agreement  for  Through  or  Out 
Service  or  Other  Point-to-Point 
Transmission  Service  pursuant  to  205  of 
the  Federal  Power  Act  and  18  CFR  35.12 
of  the  Commission's  regulations. 

Acceptance  of  this  Service  Agreement 
will  permit  NEPOOL  to  provide 
transmission  service  to  Long  Island 
Lighting  Company  in  accordance  with 
the  provisions  of  the  NEPOOL  Open 
Access  Transmission  Tariff  filed  with 
the  Commission  on  December  31, 1996, 
as  amended  and  supplemented,  under 
the  above-referenced  dockets.  NEPOOL 
requests  a  retroactive  effective  date  of 
November  7, 1997  for  commencement  of 
transmission  service.  Copies  of  this 
filing  were  sent  to  all  NEPOOL 
members,  the  New  England  Public 
Utility  Commissioners  and  all  parties  to 
the  transaction. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER98-95&-0001 

Take  notice  that  on  December  8, 1997, 
Northern  States  Power  Company 
(Minnesota)  ("NSP"),  tendered  for  filing 
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the  FinnPoint-to-Point  Transmission 
Service  Agreement  between  NSP  and 
City  of  Medfbrd,  Wisconsin  (Medford 
Electric  Utility). 

NSP  requests  that  the  Commission 
accept  the  element  effective  January 
1, 1998,  and  i!equests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the;  agreement  to  be  accepted 
for  filing  on  ^le  date  requested. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ofi^s  notice. 

18.  New  Yori^  State  Electric  &  Gas 
Corporationj 


}.ERfi 


(Docket  No.  ERp»-957-000l 

Take  noticj^  that  on  December  8, 1997, 
New  York  State  Electric  &  Gas 
Corporation  ("NYSEG").  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  Part 
35,  service  agreements  under  which 
NYSEG  may  provide  capacity  and/or 
energy  to  Advantage  Energy,  Inc. 
("AEI"),  Canadian  Niagara  Power 
Limited,  ("Qtiadian  Niagara"),  and 
EnerZ  Corpomtion  ("EnerZ") 
(collectively;  the  "Purchasers")  in 
accordance  M\h  NYSEG's  FERC  Electric 
Tariff,  Original  Volume  No.  1. 

NYSEG  h8B  requested  waiver  of  the 
notice  requii|^ments  so  that  the  service 
agreements  ^Mith  AEI,  Canadian  Niagara, 
and  EnerZ  become  effective  as  of 
December  9,  t997. 

The  Servid^  Agreements  are  subject  to 
NYSEG's  Aplf^lication  for  Approval  of 
Corporate  Reorganization  which  was 
filed  with  the  Commission  on 
September  1^  [1997  and  was  assigned 
Docket  No.  BC97-52-000. 

NYSEG  hatsj  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission.  AEI,  Canadian  Niagara, 
and  EnerZ.     I 

Comment  aate:  January  20, 1998,  in 
accordance  wfth  Standard  Paragraph  E 
at  the  end  ofjlihis  notice. 

19.  FirstEnetgy  System 

[Docket  No.  E|tb8-958-000] 

Take  notida  that  on  December  8, 1997, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for  Public 
Service  Elect|itic  &  Gas  Company,  Aquila 
Power  Corporation,  Atlantic  City 
Electric  Company,  Ehike  Energy  Trading 
and  Marketing,  L.L.C.,  Electric 
Clearinghouse,  Inc.,  Entergy  Power 
Marketing  Cotporation,  NESI  Power 
Marketing,  Inc.,  NP  Energy,  Inc.,  PECO 
Energy  Company — Power  Team,  Sonat 
Power  Marketing,  L.P.,  Tennessee  Power 
Company,  aiif  WPS  Energy  Services, 
Inc.,  the  Traii^mission  Customers. 


Services  are  being  provided  imder  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 

000.  The  proposed  effective  dates  under 
the  Service  Agreements  are  November 
21, 1997  (Pubhc  Service  Electric  &  Gas 
Company)  and  December  1, 1997  (all 
others). 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota  Company)  and  Nordiem 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER9a-959-000l 

Take  notice  that  on  December  8, 1997, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  "NSP"),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Marshfield  Electric  &  Water 
Department  ("Customer").  This  Electric 
Service  Agreement  is  an  enabling 
agreement  under  which  NSP  may 
provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Volume  No.  4.  NSP  requests 
that  this  Electric  Service  Agreement  be 
made  effective  on  November  7, 1997. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Qnei^gy  Services,  Inc. 

[Docket  No.  ER98-960-000] 

Take  notice  that  on  December  8, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  November  1, 1997 
between  Cinergy,  CG&E,  PSI  and 
Columbia  Power  Marketing  Corporation 
(CPM). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  CPM: 

1.  Exhibit  A— Power  Sales  by  CPM 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  CPM  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
Columbia  Power  Marketing  Corporation, 
the  Texas  Public  Utility  Commission, 
the  Kentucky  Public  Service 
Conmiission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Cook  Inlet  Energy  Supply  Company 

[Docket  No.  ER98-961-O001 

Take  notice  that  on  December  8, 1997, 
Cook  Inlet  Energy  Supply  Company 
(CIES),  tendered  for  filing  a  letter 
approving  its  application  for 
membership  in  the  Western  System 
Power  Pool  (WSPP).  CIES  requests  that 
the  Commission  amend  the  WSPP 
Agreement  to  include  CIES  as  a 
Participant. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER98-973-0001 

Take  notice  that  on  December  8, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  an  executed 
Form  Of  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service,  establishing  The  Dayton  Power 
and  Light  Company  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
November  24, 1997,  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER98-974-0001 

Take  notice  that  on  December  8, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  executed 
Form  Of  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Poinf 
Transmission  Service,  establishing 
Williams  Energy  Services  Company  as  a 
point-to-point  transmission  customer 
under  the  terms  of  WP&L's  transmission 
tariff. 

WP&L  requests  an  effective  date  of 
November  11,  1997,  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-975-0001 

Take  notice  that  on  December  8, 1997 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
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between  LG&E  and  American  Municipal 
Power-Ohio,  Inc.  under  LG&£'s  Open 
Access  Transmission  Tariff. 

Comment  date:  January  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER98-976-000] 

Take  notice  that  on  December  8, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Short-Term  Finn  Point-To-Point 
Transmission  Service  Agreement 
between  LC&E  and  Sonat  Power 
Marketing  L.P.  imder  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-977-0001 

Take  notice  that  on  December  8, 1997 
Louisville  Gas  and  Electric  Company 
tendered  for  Bling  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  City  Water  Light 
and  Power  (CWLP)  under  Rate  GSS. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  FirstEnergy  System       _ 

IDocket  No.  ER98-97S-O00) 

Take  notice  that  on  December  6, 1997, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for  Bulk 
Power— FirstEnergy  Corp..  CMS 
Marketing,  Services  and  Trading 
Company,  Coral  Power,  L.L.C.,  The 
Power  Company  of  America,  L.P.,  and 
Southern  Energy  Trading  and 
Mariieting,  Inc.,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-41 2-000.  The  proposed  efliective 
date  imder  the  Service  Agreements  is 
December  1, 1997. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Pennsylvania  Power  Company 

(Docket  No.  ER9S-979-000J 

Take  notice  that  on  December  9, 1997, 
First  Energy  Corp.  ("First  Energy") 
submitted  a  form  of  Service  Agreement 
for  Network  Integration  Service  Under 
the  Permsylvania  Retail  Access  Pilot 
("Agreement)  as  attachment  J  to  the 
Firsi£nergy  Open  Access  Transmission 


Tariff  ("Tariff").  Also  filed  as 
Attachment  K  to  the  Tariff  is  the  Index 
of  Network  Integration  Transmission 
Service  Customers  Under  the 
Pennsylvania  Retail  Access  Pilot 
("Index").  The  Agreement  and  Index  {ire 
consistent  with  the  Tariff  which  became 
effective  November  8, 1997  subject  to 
refund  by  Federal  Energy  Regulatory 
Commission  order  in  Docket  No.  ER97- 
4142.  The  proposed  effective  date  for 
the  Agreement  and  Index  is  January  1, 
1998. 

Copies  of  the  filing  have  been 
provided  to  the  Public  UtiUties 
Commission  of  Ohio,  Pennsylvania 
Public  Utility  Commission  and  the 
designated  agents  for  Pennsylvania 
Retail  Access  Program  customers 
currently  being  served  under  the  Ohio 
Edison  Open  Access  Tariff. 

Comment  date:  January  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER98-980-<X)0] 

Take  notice  that  on  December  9, 1997, 
Central  Illinois  Public  Service  Company 
("OPS")  submitted  a  Service 
Agreement,  dated  November  24, 1997, 
establishing  Entergy  Power  Marketing 
Corp.  as  a  customer  imder  the  terms  of 
CIPS*  Coordination  Sales  Tariff  CST-1 
("CST-1  Tariff). 

CIPS  requests  an  effective  date  of 
November  24, 1997  for  the  service 
agreement  and  the  revised  Index  of 
Customers.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Entergy  Power  Marketing 
Corp.  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-981-000J 

Take  notice  that  on  December  9, 1997, 
Southern  Company  Services,  Inc. 
("SCS"),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savaiuiah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Company")  filed  two  (2)  umbrella 
service  agreements  for  short-term  firm 
point-to-point  transmission  service 
under  Part  II  of  the  Open  Access 
Transmission  Tariff  of  Southern 
Company.  The  agreements  for  firm 
transmission  service  are  between  SCS, 
as  agent  for  Southern  Company,  and  (i) 
The  Energy  Authority,  Inc.,  and  (ii) 
Morgan  Stanley  Capital  Group  Inc. 


Comment  date:  January  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Duquesne  Light  Cinnpany 

(Docket  No.  ER9&-982-000] 

Take  notice  that  on  December  9, 1997, 
Duquesne  Light  Company  ("DLC")  filed 
a  Service  Agreement  dated  November 
26, 1997  with  DTE-CoEnergy  L.L.C. 
imder  DLC's  FERC  Coordination  Sales 
Tariff  ("TarifT").  The  Service  Agreement 
adds  DTE-CoEnergy  L.L.C.  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  November  26. 1997  for 
the  Service  Agreement. 

Comment  date:  January  20, 1998,  in 
accordance  with  Standand  Paragraph  E 
at  the  end  of  this  notice-. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boeigen. 
Acting  Secretary. 
(PR  Doc.  98-730  Filed  1-12-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coil6Ction(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  7. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
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of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  val^  control  number. 
Comments  aikf  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
CommissionJ  Including  whether  the 
information  saall  have  practical  utility; 
(b)  the  acciugcy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  uttlity,  and  clarity  of  the 
information  (|6llected;  and  (d)  ways  to 
minimize  thel  burden  of  the  collection  of 
information  oh  the  respondents, 
including  th^  }ise  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Writt^i^  comments  should  be 
submitted  oni  pr  before  March  16, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowedjby  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible.   [  | 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,; (loom  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  C(^llection(s),  contact  Judy 
Boley  at  202-kl&-0214  or  via  internet  at 
jboley®fcc.gc|y. 

supplementaI^  information:  . 

OMB  ContMl  No.:  3060-0320. 

Title:  Sectij)h  73.1350,  Transmission 
System  Order.} 

Form  No.:  i^A. 

Type  of  Review:  Extension  of  a 
ciurently  appopved  collection. 

Respondentk:  Businesses  or  other  for 
profit;  not-for-profit  institutions. 
espondents:417. 
me  Per  Response:  0.5 


Number  of 

Estimated ' 
hours. 

Frequency 
reporting  req 

Cost  to  Res, 


^Response:  On  occasion 
Irement. 
indents:  N/A. 

Total  AnntidI  Burden:  209  hours. 

Needs  and  Uses:  Section  73.1350(g) 
requires  licenjsjees  to  submit  a 
notification  to  the  FCC  in  Washington, 
DC  whenever  a  transmission  system 
control  point  p  estabhshed  at  a  location 
other  than  at  ihe  q^n  studio  or 
transmitter  within  3  days  of  the  initial 
use  of  that  point.  This  notification  is  not 
required  if  res)>onsible  station  personnel 
can  be  conta4^d  at  the  transmitter  or 
studio  site  dunng  hours  of  operation. 
The  data  is  u^d  by  FCC  staff  to 
maintain  comjplete  operating 
information  regarding  Ucensees  to  be 
used  in  the  ev^nt  that  FCC  field  staff 


needs  to  contact  the  station  about 
interference. 

OMB  Control  No.:  3060-0630. 

Title:  Section  73.62,  Directional 
Antenna  System  Tolerances. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit;  not-for-profit  institutions. 

Number  of  Respondents:  750. 

Estimated  Time  Per  Response:  4.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  3,375  hours. 

Needs  and  Uses:  Section  73.62(b) 
requires  an  AM  station  with  a 
directional  antenna  system  to  measure 
and  log  every  monitoring  point  at  least 
once  for  each  mode  of  directional 
operation  within  24  hours  of  detection 
of  variance  of  operating  parameters  from 
allowed  tolerances.  The  data  is  used  by 
station  engineers  to  correct  the 
operating  parameters  of  the  directional 
antenna.  The  data  is  also  used  by  FCC 
staff  in  field  investigations  to  ensure 
that  stations  are  in  compliance  with  the 
technical  requirements  of  the 
Commission's  rules. 

OMB  Control  No.:  3060-0634. 

Title:  Section  73.691,  Visual 
Modulation  Monitoring. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  colletotion. 

Respondents:  Businesses  or  other  for 
profit;  not-for-profit  institutions. 

Number  of  Respondents:  70  (2 
notifications  per  respondent). 

Estimated  Time  Per  Response:  1.0 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  70  hours. 

Needs  and  Uses:  Section  73.691(b) 
requires  TV  stations  to  enter  into  the 
station  log  the  date  and  time  of  the 
initial  technical  problems  that  make  it 
impossible  to  operate  a  TV  station  in 
accordance  with  the  timing  and  carrier 
level  tolerance  requirements.  If  this 
operation  at  variance  is  expected  to 
exceed  10  consecutive  days,  a 
notification  must  be  sent  to  the  FCC. 
The  licensee  must  also  notify  the  FCC 
upon  restoration  of  normal  operations.  If 
causes  beyond  the  control  of  the 
licensee  prevent  restoration  of  normal 
operations  within  30  days,  a  written 
request  must  be  made  to  the  FCC.  The 
data  is  used  by  FCC  staff  to  maintain 
accurate  and  complete  technical 
information  about  a  station's  operation. 
In  the  event  that  a  complaint  is  received 


fi-om  the  public  regarding  a  station's 
operation,  this  information  is  necessary 
to  provide  an  accurate  response. 

OMB  Approval  No. :  3060-0804 . 

Title:  Universal  Service — Health  Care 
Providers  Universal  Service  Program. 

Form  No.:  FCC  Forms  465,  466,  467. 
and  468. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  15,400. 

Estimated  Time  Per  Response:  2.5 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  117,000  hours. 

Cost  to  Respondents:  N/A. 

Needs  and  Uses:  FCC  Form  465 
"Description  of  Services  Requested  and 
Certification."  All  health  care  providers 
requesting  services  eligible  for  universal 
service  support  must  file  a  "Description 
of  Services  and  Certification"  form  with 
the  Administrator.  Filing  this  form  is 
the  first  step  health  care  providers  must 
take  to  participate  in  the  universal 
service  program.  The  Administrator  will 
then  post  a  description  of  the  services 
sought  on  a  website  for  all  potential 
competing  service  providers  to  see  and 
respond  to  as  if  they  were  requests  for 
proposals  (RFPs).  47  CFR  54.603(b)(2), 
47  CFR  54.615(c).  FCC  Form  466 
"Services  Ordered  and  Certification." 
All  health  care  providers  ordering 
services  that  are  eligible  for  universal 
service  support  must  file  a  "Services 
Ordered  and  Certification"  form  with 
the  Administrator.  47  CFR  54.603(b)(4). 
Form  466,  "Services  Ordered  and 
Certification,"  will  be  used  to  ensure 
health  care  providers  have  selected  the 
most  cost-effective  method  of  providing 
the  requested  services  as  set  forth  in  47 
CFR  54.603(b)(4).  FCC  Form  466  is  also 
the  means  by  which  an  applicant 
informs  the  Administrator  that  it  has 
entered  a  contract  with  a 
telecommunications  service  provider  for 
services  that  are  supported  under  the 
imiversal  services  support  program.  The 
administrator  must  receive  this  form 
before  it  can  commit  universal  service 
funds  to  support  the  services  for  which 
the  applicant  has  contracted.  FCC  Form 
467  "Receipt  of  Service  Confirmation." 
All  health  care  providers  that  are 
receiving  supported 
telecommunications  service  must  file 
this  form  with  the  Administrator.  The 
data  in  the  report  will  be  used  to  ensure 
that  health  care  providers  are  receiving 
the  services  they  have  contracted  for 
vtrith  telecommunications  service 
providers  so  that  universal  service 
support  may  be  appropriate  to  the 
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telecommunications  service  provider 
pursuant  to  47  CFR  54.611.  FCC  Form 
468  "Telecommunications  Service 
Providers  Support."  All  health  care 
providers  ordering  services  eligible  for 
universal  service  support  must  file  this 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  health  care  providers 
have  calculated  the  amoimt  of  imiversal 
service  support  as  set  forth  in  47  CFR 
54.609(b).  Telecommunications  carriers 
must  complete  Form  468  by  indicating 
the  rural  and  urban  rates  for  the  services 
they  have  provided  and  the  amount  of 
the  discount  for  which  they  must  be 
reimbursed,  and  return  it  to  the  health 
care  provider.  The  health  care  provider 
must  attach  it  to  Form  466  and  file  both 
forms  with  the  administrator.  These 
forms  are  used  to  administer  the  health 
care  providers  universal  service 
program.  The  information  is  used 
primarily  to  determine  eligibility. 

OMB  Approval  No.:  3060-0806? 

Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program. 

Form  No.:  FCC  Forms  470  and  471. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  50,000. 

Estimated  Time  Per  Response:  12 
hours  per  response. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  600,000  hours. 

Cost  to  Respondent:  N/A. 

Needs  and  Uses:  On  May  8, 1997,  the 
Commission  adopted  rules  in  CC  Docket 
No.  96-45  providing  discounts  on  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  The 
following  forms  are  used  to  implement 
these  requirements  and  obligations:  a. 
FCC  Form  470  "Description  of  Services 
Requested  and  Certification."  Schools 
and  libraries  ordering 
telecommunications  services,  Internet 
access,  and  internal  connections  under 
the  universal  service  discount  program 
must  submit  a  description  of  the 
services  desired  to  the  Administrator. 
Schools  and  libraries  may  use  the  same 
description  they  use  to  meet  the 
requirement  that  they  generally  face  to 
solicit  competitive  bids.  The 
Administrator  will  then  post  a 
description  of  the  services  sought  on  a 
website  for  all  potential  competing 
service  providers  to  see  and  respond  to 
as  if  they  were  requests  for  proposals 
~tRFPs).  b.  FCC  Form  471  "Services 
Ordered  and  Certification."  Schools  and 
libraries  that  have  ordered 
telecommunications  services,  Internet 
access,  and  internal  connections  under 


the  ^versal  service  discount  program 
must  file  FCC  Form  471  with  the 
Administrator.  This  form  requires 
schools  and  libraries  to  indicate 
whether  the  funds  are  being  requested 
for  an  existing  contract,  a  master 
contract  or  whether  it  wishes  to 
terminate  service.  Form  471  requires 
schools  and  libraries  to  Ust  all  services 
that  have  been  ordered  and  the 
corresponding  discount  to  which  it  is 
entitled.  The  school  or  library  must  also 
estimate  its  funding  needs  for  the 
current  funding  year  and  for  the 
following  funding  year.  All  schools  and 
libraries  planning  to  order  services 
eligible  for  universal  service  discounts 
must  file  FCC  Forms  470  and  471.  The 
purpose  of  this  information  is  tcfhelp 
determine  which  schools  are  eligible  for 
the  greater  discounts.  Schools  and 
libraries  must  certify  to  the 
administrator  that  they  have,  developed 
an  approved  technology  plan  via  Form 
470. 

OMB  Approval  No.:  3060-0807. 

Title:  47  CFR  Section  51.803  and 
Supplemental  Procedures  for  Petitions 
Pursuant  to  Section  252(e)  of  the 
Communications  Act  of  1934,  as 
amended. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  40.8 
hours  per  response. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  2,040  hours. 

Cost  to  Respondent:  N/A. 

Needs  and  Uses:  Any  interested  party 
seeking  preemption  of  a  state 
commission's  jurisdiction  based  on  the 
state  commission's  failure  to  act  shall 
notify  the  Commission  as  follows:  (1) 
File  with  the  Secretary  of  the 
Commission  a  detailed  petition, 
supported  by  an  affidavit,  that  states 
with  specificity  the  basis  for  any  claim 
that  it  has  failed  to  act;  and  (2)  serve  the 
state  commission  and  other  parties  to 
the  proceeding  on  the  same  day  that  the 
party  serves  the  petition  on  the 
Commission.  Within  15  days  of  the 
filing  of  the  petition,  the  state 
commission  and  parties  to  the 
proceeding  may  file  a  response  to  the 
petition.  In  a  Public  Notice  (DA  97- 
2540),  the  Commission  sets  out 
procedures  for  filing  petitions  for 
preemption  pursuant  to  section  252(e) 
of  the  Communications  Act  of  1934,  as 
amended,  (a)  Filing  of  Petitions  for 
Preemption.  Each  party  seeking 
preemption  should  caption  its 


preemption  petition.  "Petition  of 
{Petitioner's  Name}  pursuant  to  Section 
252(e)(5)  of  the  Commimications  Act 
(the  Act)."  In  addition,  on  the  date  of 
the  petition's  filing,  the  petitioner 
should  serve  a  copy  of  the  petition  by 
hand  delivery  on  the  Common  Carrier 
Bureau,  and  send  a  copy  to  the 
Commission's  contractor  for  public 
service  records  duplication.  Section 
51.803(a)(2)  of  the  Commission's  rules 
requires  each  party  seeking  preemption 
pursuant  to  section  252(e)(5)  to  "ensure 
that  the  state  commission  and  the  other 
parties  to  the  proceeding  or  matter  for 
which  preemption  is  sought  are  served 
with  the  petition  *  *  *  on  the  same 
date  that  the  petitioning  party  serves  the 
petition  on  the  Commission."  Therefore, 
each  section  252(e)(5)  petition  should 
state  in  its  certificate  of  service  the  steps 
it  is  taking  to  comply  with  this 
requirement  (e.g.,  hand  delivery  or 
overnight  mail).  Petitions  seeking 
preemption  must  be  supported  by 
affidavit  and  state  with  specificity  the 
basis  for  the  petition  and  any 
information  that  supports  the  claim  that 
the  state  has  failed  to  act.  Each 
petitioner  should  append  to  its  petition 
the  full  text  of  any  State  commission 
decision  regarding  the  proceeding  or 
other  matter  giving  rise  to  the  petition 
as  well  as  the  relevant  portions  of  any 
transcripts,  letters,  or  other  documents 
on  which  the  petitioner  relies.  Each 
petitioner  should  also  provide  a 
chronology  of  that  proceeding  or  matter 
that  lists,  along  with  any  other  relevant 
dates,  the  date  the  petitioner  requested 
interconnection,  services,  or  network 
elements  pursuant  to  section  251  of  the 
Act,  the  dates  of  any  requests  for 
mediation  or  arbitration  pursuant  to 
section  252(a)(2)  or  (b)(1),  and  the  dates 
of  any  arbitration  decisions  in 
connection  with  the  proceeding  or 
matter,  (b)  Submission  of  Written 
Comments  by  Interested  Third  Parties. 
Interested  third  parties  may  file 
comments  on  a  preemption  petition  in 
accordance  with  a  public  notice  to  be 
issued  by  the  Commission.  All  of  the 
requirements  are  used  to  ensure  that 
petitioners  have  complied  with  their 
obligations  under  the  Communications 
Act  of  1934,  as  amended. 

OMB  Approval  No.:  3060-0253. 

Title:  Part  68 — Connection  of 
Telephone  Equipment  to  the  Telephone 
Network  (Sections  68.106, 68.108, 
68.110). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  57,540. 
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Estimated  t^e  Per  Response:  .057 
hours  per  response  (avg). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 
Total  Annu^f^  Burden:  3,280  hours. 
Cost  to  Resfcndents:  N/A. 

Needs  and  IJfses:  Part  68  sets  forth  the 
terms  and  codditions  for  connection  and 
for  the  registration  of  customer  provided 
terminal  equipknent.  The  piupose  of 
part  68  is  to  protect  the  network  from 
certain  types  pf  harm  and  interference  to 
other  subscribers.  Section  68.106 
requires  custoniers  connecting  terminal 
equipment  or  protective  circuitry  to  the 
telephone  network  to  provide,  upon 
request,  the  particular  line(s)  to  which 
such  connecticm  is  made,  the  FCC 
registration  number  and  ringer 
equivalence  members  necessary  to  the 
telephone  coii^|>any.  Section  68.108 
requires  telephone  companies  to  notify 
customers  of  possible  discontinuance  of 
service  when  customer's  equipment  is 
malfunctioning  and  to  inform  them  of 
their  right  to  fl|e  a  complaint.  Section 
68.110  requires  telephone  companies  to 
provide  technical  information 
concerning  int9r-face  parameters  not 
specified  in  Part  68  and  to  notify 
customers  of  dhanges  in  telephone 
company  facilities,  equipment, 
operations  or  procedures  where  such 
changes  can  b^j  reasonably  expected  to 
render  any  customer's  terminal 
equipment  incompatible  with  the 
telephone  company's  communication 
facilities.  , 

OMB  ApprdrJ^l  No.:  3060-0810. 

Title:  Procedlires  for  Designation  of 
Eligible  Teleco^imunications  Carriers    ' 
Pursuant  to  Section  214(e)(6)  of  the 
Communications  Act  of  1934,  as 
amended. 

Form  No.:  f^/jA. 

Type  of  Review:  Extension  of  a 
ciurently  appnjved  collection. 

Respondents!  Business  or  other  for- 
profit,  states.  !  • 

Number  of  ^^spondents:  35. 

Estimated  Tiine  per  Response:  47 
hours  per  response  (avg.). 

Frequency  (^.Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  1,650  hours. 

Cost  to  Respondents:  N/A. 

Needs  and  Ufes:  The 
CommunicatidAs  Act  of  1934,  as 
amended  (the  net),  mandates  that,  after 
the  date  the  Coiimission's  rules 
implementing  isection  254  of  the  Act, 
only  eligible  talbcommunications 
carriers  may  rd(ieive  universal  service 
support.  The  dommission's  rules 
implementing  section  254  of  the  Act 
take  effect  on  jB&iuary  1, 1998.  Under  the 
Act,  state  com^  issions  must  designate 
telecommunicj  i  ions  carriers  as  eligible. 


On  December  1, 1997  Public  Law  105- 
125  added  subsection  (e)(6)  to  section 
214(e)  of  the  Act.  New  section  214(e)(6) 
states  that  a  telecommunications  carrier 
that  is  not  subject  to  the  jurisdiction  of 
a  state  may  request  that  the  Commission 
determine  whether  it  is  eligible. 
Specifically,  section  214(e)(6)  states  that 
"(iln  the  case  of  a  common  carrier  •  *  • 
that  is  not  subject  to  the  jiuisdiction  of 
a  State  commission,  the  Commission 
shall  upon  request  designate  such  a 
common  carrier  that  meets  the 
requirements  of  paragraph  (1)  as  an 
eligible  telecommimications  carrier  for  a 
service  area  designated  by  the 
Commission  *  *  *.•'  The  Commission 
must  evaluate  whether  such 
telecommunications  carriers,  almost  all 
of  which  are  expected  to  be  companies 
owned  by  Native  American  tribes,  meet 
the  eligibility  criteria  set  forth  in  the 
Act.  a.  Petition  for  Designation  as 
Eligible  Telecommunications  Carriers 
Pursuant  to  Section  214(e)(6).  Carriers 
seeking  designation  from  the 
Commission  pursuant  to  section 
214(e)(6)  must  demonstrate  that  they 
fulfill  the  requirements  of  section 
214(e)(1).  Carriers  seeking  designation 
from  the  Commission  early  in  1998  are 
instructed  to  provide  specific 
information.  See  Public  Notice,  FCC  97- 
219,  released  12/29/97.  (No.  of 
respondents:  25;  hours  per  response:  58; 
total  annual  hours:  1450  hours),  b. 
Submission  of  Written  Comments  by 
Interested  Third  Parties.  Oppositions  or 
comments  on  petitions  are  due  10  days 
after  a  Public  Notice  armouncing  receipt 
of  a  petition  is  released.  Reply 
comments  are  due  7  days  after 
comments  are  due.  (No.  of  respondents: 
10;  hours  per  response:  20  hours;  total 
■annual  burden:  200  hours).  The 
Commission  will  use  the  information 
collected  to  determine  whether  the 
telecommimications  carriers  providing 
the  data  are  eligible  to  receive  universal 
service  support. 

OMB  Approval  No.:  3060-0802. 

Title:  Administration  of  the  North 
American  Numbering  Plan,  Order  on 
Reconsideration,  CC  Docket  No.  92-237 
(Message  Intercept  Requirenient). 

Form  No.:  N/A. 

Type  of  Review:  Extension  oi  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1,400. 

Estimated  Time  Per  Response:  9  hours 
per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  12,600  hours. 

Cost  to  Respondents:  N/A. 

Needs  and  Uses:  In  response  to 
concern  expressed  in  the 


reconsideration  record  that  LECs  should 
develop  intercept  messages  to  inform 
dial-around  customers  that  they  need  to 
dial  additional  digits,  the  Order  on 
Reconsid9ration  in  CC  I>ocket  No.  92- 
237  requires  that  LECs  offer  a  standard 
intercept  message  begiiming  on  or 
before  June  30, 1998,  explaining  that  a 
dialing  pattern  change  has  occurred  and 
instructing  the  caller  to  contact  its  IXC 
for  further  information.  In  developing 
an  intercept  message.  LECs  must  consult 
with  IXCs  and  reach  agreement  on  the 
content  of  the  message  and  on  the 
period  of  time  during  which  the 
message  will  be  provided.  These 
requirements  are  necessary  to  educate 
end  users  about  their  inability  to  reach 
caijiers  using  five-digit  access  codes, 
and  the  need  to  dial  seven-digit  access 
codes  instead. 

OMB  Approval  No. :  3060-0760. 
Title:  Access  Charge  Reform — CC 
Docket  No.  92-262,  First  Report  and 
Order;  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  14. 
Estimated  Time  Per  Response: 
128,906  hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirements. 

Total  Annual  Burden:  1,804,690 
hours. 
Cost  to  Respondents:  $31,200. 
Needs  and  Uses:  In  the  First  Report 
and  Order,  CC  Docket  No.  96-262, 
Access  Charge  Reform  and  the  Second 
Order  on  Reconsideration  and 
Memorandum  Opinion  and  Order,  the 
FCC  adopts,  that,  consistent  with 
principles  of  cost-causation  and 
economic  efficiency,  nontraffic  sensitive 
(NTS)  costs  associated  with  local 
switching  should  be  recovered  on  an 
NTS  basis,  through  flat-rated,  per  month 
charges,  a.  Showings  under  the  Market- 
Based  Approach:  As  competition 
develops  in  the  market,  the  FCC  will 
gradually  relax  and  ultimately  remove 
existing  Part  69  federal  access  rate 
structure  requirements  and  Part  61  price 
caps  restrictions  on  rate  level  changes. 
Regulatory  reform  will  take  place  in  two 
phases.  The  first  phase  of  regulatory 
reform  will  take  place  when  an 
incumbent  Local  Exchange  Carrier's 
(LEC)  network  has  been  opened  to 
competition  for  interstate  access 
services.  The  second  phase  of  rate 
structure  reforms  will  take  place  when 
an  actual  competitive  presence  has 
developed  in  the  marketplace.  LECs 
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may  have  to  submit  certain  infonnation 
to  demonstrate  that  they  have  met  the 
standards,  b.  Cost  Study  of  Local 
Switching  Costs:  Price  cap  L£C  are 
required  to  conduct  a  cost  study  to 
determine  the  geographically-average 
portion  of  local  switdiing  costs  that  is 
attributable  to  the  line-side  ports,  and  to 
dedicated  trunk  side  cards  and  ports,  c. 
Cost  Study  of  Interstate  Access  Service 
that  Remain  Subject  to  Price  Cap 
Regulation:  To  implement  our  backstop 
to  market-based  access  charge  reform, 
we  require  each  inc\unbent  price  cap 
LEC  to  file  a  cost  study  no  later  than 
February  8,  2001.  demonstrating  the 
cost  of  providing  those  interstate  access 
services  that  remain  subject  to  price  cap 
regulation  because  they  do  not  face 
substantial  competition,  d.  Tariff 
Filings:  The  Commission  requires  the 
filing  of  various  tariffs,  e.  Third-Party 
ENsclosure:  In  the  Second  Order  on 
Reconsideration,  the  Commission 
requires  LECs  to  provide  IXCs  with 
customer-specific  information  about 
how  many  and  what  type  of 
presubscribed  interexchange  carrier 
charges  (PICCs)  they  are  assessing  for 
each  of  the  IXC's  presubscribed 
customers.  One  of  the  primary  goals  of 
the  First  Report  and  Order  was  to 
develop  a  cost-recovery  mechanism  that 
permits  carriers  to  recover  their  costs  in 
a  manner  that  reflects  the  way  in  which 
those  costs  are  incurred.  Without  access 
to  information  that  indicates  whether 
the  LEC  is  assessing  a  primary  or  non- 
primary  residential  PICC,  or  about  how 
many  local  business  lines  are 
presubscribed  to  a  particular  IXC,  the 
IXCs  will  be  unable  to  develop  rates  that 
accurately  reflect  the  underlying  costs. 
The  information  required  under  these 
Orders  would  be  used  in  determining 
whether  the  incumbent  LECs  should 
receive  the  regulatory  relief  proposed  in 
the  Orders.  The  information  collected 
under  the  Second  Order  on 
Reconsideration  and  Memorandiun 
Opinion  and  Order  would  be  submitted 
by  the  LECs  to  the  interxchange  carriers 
(IXCs)  for  use  in  developing  the  most 
cost-efficient  rates  and  rate  structxu^s. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  98-756  Filed  1-12-98;  8:45  am] 

MUJNQ  CODE  •712-01-P 


FEDERAL  MARITIME  COMMISSION 

[Petition  PI -sej 

China  Ocean  Shipping  (Group) 
Company— PatitioA  for  Exemption 
From  Section  9(c)  of  the  Shipping  Act 
of  1984  (Effecthre  Date  of  Controlled 
Carrier  Rates);  Notice  of  Rling 

Notice  is  hereby  given  that  China 
Ocean  Shipping  (Group)  Company 
("Petitioner")  has  petitioned  for  an 
exemption  pursuant  to  Section  16  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1715,  seeking  to  be  permitted  to  file 
rates  in  the  United  States  cross  trades  on 
one  day's  notice  to  match  (but  not  to 
undercut)  the  rates  of  competing 
carriers.  The  trades  afiiected  would  be 
those  trades  between  the  United  States 
and  all  countries  other  than  the  People's 
Republic  of  China. 

m  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  petition  for 
exemption,  interested  persons  are 
requested  to  submit  views  or  argumraits 
in  reply  to  the  petition  no  later  than 
February  2, 1998.  Replies  shall  consist 
of  an  original  and  15  copies,  be  directed 
to  the  Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573- 
0001,  and  be  served  on  Petitioner's 
counsel:  Richard  D.  Gluck,  Esq.,  Garvey, 
Schubert  &  Barer,  1000  Potomac  Street, 
N.W.,  Washington.  D.C.  20007. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  D.C. 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
N.W.,  Room  1046. 
Joseph  C.  PoUdng, 
Secretary. 
IFR  Doc.  98-768  Filed  1-12-98;  8:45  am] 

BHJJNQ  OOOE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
smd  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Intwested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the^ 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  tluDUghout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  6, 
1998. 

A.  Federal  Reserve  Bank  of  Qereland 
Oeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Wayne  Bancorp.  Inc.,  Wooster, 
Ohio;  to  merge  with  Chippewa  Valley 
Bancshares,  Inc.,  Rittman,  Ohio,  and 
thereby  indirectly  acquire  Chippewa 
Valley  Bank,  Rittman,  Ohio. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Crtmd  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Nebraska  Bancs,  Inc.,  Sidney, 
Nebraska;  to  merge  with  South  Platte 
Bancorp  Julesbxirg,  Colorado,  and 
thereby  indirectly  acquire  First  National 
Bank,  Julesburg,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  7, 1998. 
Jenniler  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-737  Filed  1-12-98;  8:45  am) 

BHJJNG  CODE  tMCMtl-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Termination  of  Travelers'  Health  Voice 
Service  to  the  Public 

agency:  Centers  for  Disease  Control  ailtf ' 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
action:  Notice. 

SINNMARY:  This  notice  announces  the 
termination  of  the  availability  of 
Travelers'  Health  disease  and  health  risk 
information  by  voice  service  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  Roz 
Dewart,  Chief,  Travelers'  Health 
Section.  Division  of  Quarantine, 
National  Center  for  Infectious  Diseases, 
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Centers  for  E)i6pase  Control  and 
Prevention  (CpC),  1600  Clifton  Road, 
Mailstop  E-03ij  Atlanta.  GA  30333. 

SUPPLEMENTAljlV  INFORMATION:  Consistent 
with  OMB  a4i|30  circular.  Section 
8.a.6.(j).  Federal  agencies  are  required 
to:  "Provide  adequate  notice  when 
initiating.  sub|sltantially  modifying,  or 
terminating  sijgnificant  information 
dissemination  products  *   *   *". 

The  Divisio|i|  of  Quarantine's 
Travelers'  Health  Voice/Fax  service  is  a 
major  part  of  the  CDC  Voice/Fax 
Information  Sprvice.  This  service  allows 
any  caller  access  to  the  most  current 
health  related  information  by  using  a 
Touch-Tone  telephone.  The  service  has 
been  in  operation  for  7  years,  and  in  the 
most  recent  IZ^month  period  received 
nearly  1  mi-lli^h  telephone  calls, 
.  providing  automated  voice-response 
information  to  those  callers;  it  also 
provided  1.5  ifiillion  pages  of  automated 
fax  informatioji^.  Information  is  provided 
in  several  levelis  of  detail  and 
complexity  to  i^ach  a  broad  audience 
more  effectively,  including  the  general 
public  and  health-care  professionals. 

The  Traveled'  Health  Voice/Fax 
service  is  undergoing  major  renovation. 
With  the  innovRtions  in 
telecommuniqqtions  technology  and  the 
wide  availability  of  fax  machines,  the 
voice  componoit  of  this  service  is  much 
less  effective,  jljhe  necessarily  lengthy 
text  is  difHcult  jto  listen  to  and  capture 
all  critical  rec6inmendations.  Analysis 
of  call  flow  indicated  "caller  hang-up" 
before  the  con^plete  message  was 
delivered.  Rede|ipt  of  hard-copy  fax 
documents  ensures  that  travelers  and 
their  health-cace  providers  have 
accurate  and  (^comprehensive  messages. 
The  fax  systenh  also  permits  their  careful 
review  of  the  complex  information. 
Therefore,  theiToice  component  of  the 
Travelers'  Heailth  Voice/Fax  service  will 
terminate  in  Dietcember  1997.  The 
revised  servic<k  iwill  provide 
international  t^rkvelers  and  health-care 
providers  a  mdire  efficient  and  user- 
friendly  servio0.  The  Travelers'  Health 
Information  wi)l  be  available  by  fax 
through  a  toll-|Ei«e  call.  In  addition,  the 
same  informatipn  will  be  on  the  Internet 
pn  the  CDC  wdb  site  at:  http:// 
www.cdc.gov  (select  Travelers'  Health). 

Dated:  January  7, 1998. 
Joseph  R.  Carter, 

Acting  Associate  Pirectorfor  Management 
and  Operations,\Genters  for  Disease  Control 
and  Prevention  fi^DC). 
(FR  Doc.  98-74ej  filed  1-12-98;  8:45  am) 

BILUNQ  OODE  4163-IS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Fees  for  Consultation  Services  for 
Ship  Construction  and  Renovation 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Extension  of  request  for 
comments. 

A  notice  requesting  comments  from 
all  interested  parties  concerning  an 
additional  vessel  size  category  for  ships 
>90,000  gross  register  tonnage  and 
charging  fees  for  consultation  services 
for  ship  construction  and  renovation 
was  published  in  the  Federal  Register 
on  November  17, 1997  (Volume  62, 
Number  221). 

This  notice  is  amended  as  follows:  On 
page  61336,  third  column,  under  the 
heading  DATES,  the  date  for  submitting 
written  comments  to  this  notice  has 
been  extended  from  January  2, 1998,  to 
January  30, 1998. 

All  other  information  and 
requirements  of  the  November  17, 1997, 
Federal  Register  notice  remain  the 
same. 

Dated:  January  7, 1998. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  98-747  Filed  1-12-98;  8:45  am) 
BILUNO  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97P-0441] 

Administrative  Proceeding;  Re: 
Pharmanex,  Inc. 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  opportunity  to 

comment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDAj^is  announcing 
that  comments  related  to  the  regulatory 
status  of  CholestinTM  may  be  submitted 
imtil  January  30, 1998.  This  action  is 
being  taken  as  a  part  of  the  agency's 
deliberation  on  the  regulatory  status  of 
Cholestin^^.  All  comments  postmarked 
on  or  before  January  30, 1998,  will  be 
accepted  as  part  of  the  official  record  for 
this  matter. 

DATES:  Submit  written  comments  by 
January  30, 1998. 


ADDRESSES:  Submit  written  comments 
regarding  this  issue  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  ATTN:  Docket  97P-0441. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilisa 
B.C.  Bernstein.  Office  of  Policy  (HF-23), 
Office  of  the  Commissioner,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380,  or  IBemste@oc.fda.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  29, 1997,  FDA  received  a 
document  entitled  "Petition  to  the  Food 
and  Drug  Administration  for  a  Stay  of 
Action  With  Respect  to  Cholestin^M 
Dietary  Supplement,"  (petition)  from 
Pharmanex,  Inc.  (Pharmanex).  The 
petition  requested  FDA  to  stay  the  effect 
of  a  September  30, 1997,  FDA  letter  to 
Pharmanex  discussing  the  regulatory 
status  of  Cholestin""^,  and  to  also  stay 
any  form  of  enforcement  action  adverse 
to  Pharmanex  or  Cholestin^w.  In 
response  to  the  petition,  in  a  letter  dated 
November  14, 1997,  from  William 
Schultz,  FDA's  Deputy  Commissioner 
for  Policy,  to  Stuart  Pape,  Counsel  to 
Pharmanex,  Inc.,  the  agency  informed 
the  petitioner  that  it  was  not  acting  on 
the  petition  because  there  was  no 
administrative  action  taken  by  the 
Commissioner  of  Food  and  Drugs 
capable  of  being  stayed,  and  because 
FDA  decisions  to  take  enforcement 
actions  are  not  subject  to  petitions  or 
other  action  by  interested  persons 
outside  the  agency.  In  the  November  14, 
1997  letter,  the  agency  also  informed  the 
petitioner  that  it  was  initiating  an 
administrative  proceeding  under  21  CFR 
10.25(b)  to  decide  the  regulatory  status 
of  Cholestin""^.  The  agency  stated  that  it 
would  use  its  "best  efforts"  to  conclude 
the  proceeding  by  the  end  of  1997. 

Since  the  November  14, 1997,  letter 
was  issued,  FDA  has  received  a  number 
of  comments  regarding  the  regulatory 
status  of  Cholestin""^,  including  three 
additional  submissions  from  Pharmanex 
(one  received  by  the  agency  on 
December  29, 1997).  Several  requests  for 
extensions  of  time  to  submit  comments 
have  also  been  received.  Under  the 
circumstances,  it  is  apparent  that 
additional  time  is  required  to  afford  all 
interested  parties  adequate  opportunity 
to  submit  comments  in  this  matter. 

With  this  notice  the  agency 
announces  that  comments  related  to  this 
matter  may  be  submitted  until  January 
30, 1998.  All  comments  postmarked  on 
or  before  January  30, 1998,  will  be 
accepted  as  part  of  the  official  record  for 
this  matter.  Comments  should  be  sent  to 
the  Dockets  Management  Branch 
(address  above)  and  should  be  identified 
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with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  8, 1998. 

WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  98-886  Filed  1-9-98;  2:09  pmj 

BILUNQ  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

0t)8tetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  the  Committee:  Obstetrics 
and  Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  27, 1998, 10:30  a.m.  to 
5  p.m.,  and  January  28. 1998,  8:30  a.m. 
to  5  p.m. 

Location:  Corporate  BIdg.,  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Elisa  D.  Harvey, 
Center  for  Devices  and  Radiological 
Health  (HFZ-^70),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-1180  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  27, 1998,  the 
Committee  will  consider  issues  relating 
to  the  study  and  evaluation  of  device 
systems  for  thermal  endometrial 
ablation.  In  the  context  of  the  current 
guidance  document  on  thermal 
endometrial  ablation  devices,  the 
Committee's  discussion  will  address 
initial  safety  studies,  as  well  as  the 
pivotal  safety  and  effectiveness  study. 


This  will  include  inclusion/exclusion 
criteria.  t3rpe(s)  of  control,  alternative 
study  endpoints,  and  length  of 
followup.  both  premarket  and 
postmarket.  Single  copies  of  the 
guidance  document  are  available  to  the 
public  by  contacting  the  Division  of 
Small  Manufacturers  Assistance 
(DSMA),  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 1-600-638-2041 
or  by  FAX  301-443-8818.  and 
requesting  the  document  by  shelf  #547. 

Procedure:  On  January  27. 1998.  firom 
12:30  p.m.  to  5  p.m..  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  20, 1998.  Oral 
presentations  firom  the  public  will  be 
scheduled  between  approximately  12:30 
p.m.  and  1:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  20, 1998,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  address  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
January  27. 1998,  from  10:30  a.m.  to 
12:30  p.m.,  the  meeting  will  be  closed 
to  permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  secret  and/or  confidential 
commercial  information  on  present  and 
future  device  issues.  On  January  28, 
1998,  ft-om  8:30  a.m.  to  5  p.m.,  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  hear  and 
review  trade  secret  and/or  confidential 
commercial  information  on  a  product 
development  protocol. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  27  and  28. 1998.  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  lu^ency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
meeting  were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 


even  if  there  was  not  sufficient  time  for 
the  customary  15-dpy  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  8, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-884  Filed  1-9-98;  2:09  pm) 

BILUNQ  cope  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-^)530] 

Use  of  lEC  60601  Standards;  Medical 
Electrical  Equipment;  Draft  Guidance; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  the 
availability  of  a  draft  guidance  entitled 
"Use  of  lEC  60601  Standards;  Medical 
Electrical  Equipment."  The  purpose  of 
the  draft  guidance  docimient  is  to 
provide  guidance  to  the  Office  of  Device 
Evaluation  (ODE)  reviewers  on  the  use 
of  the  International  Electrotechnical 
Commission  (lEC)  60601  series  of 
standards,  including  declarations  of 
conformity  to  the  standards,  during  the 
evaluation  of  premarket  submissions  for 
electrical  medical  devices. 
DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
April  13.  1998. 

ADDRESSES:  Submit  written  comments 
concerning  this  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  Comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA).  Center  for  Devices 
and  Radiological  Health  (HFZ-220). 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville.  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvyn  R.  Altman.  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  2094 


GaitberRd.,H(k^ville 
594-4766  ext 
SUPPLEMBITAIIiy 
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1975 


,  MD  20850.  301- 
1103. 

information: 


I.  Background  i 

The  lEC  60$0l  series  of  international 
consensus  statidards  addresses  many 
aspects  of  safety  common  to  electrical 
medical  devices.  Some  of  these  safety 
aspects  pertain  to  mechanical,  electric 
shock,  fire,  anq  electromagnetic 
compatibility.  These  standards  are  used 
worldwide  and  play  a  central  role  in  the 
regulation  of  taedical  devices  in  the 
European  Uniibn,  Canada.  Australia,  and 
other  coimtries.  They  have  undergone 
continuous  sqrutiny  and  revision  with 
the  participation  of  FDA  staff.  lEC 
60601-1,  the  basic  standard  in  the 
series,  was  first  published  in  1977  (as 
lEC  601-1).  The  second  edition  of  lEC 
60601-1  was  published  in  1988.  and 
was  subsequently  amended  in  1991  and 
1995.  A  U.S.  Version  of  lEC  60601-1 


(UL2601-1)  isl  presently  being  balloted 


lerican  National 


series  of  standards  consists 


to  become  an 
Standard. 

The  lEC  6060{ 
of  the  foUowii 

•  A  general  (liase)  safety  standard,  lEC 
60601-1: 

•  Collateral  standards.  lEC  60601-1-X, 
covering  issues  integral  to  the  general 
standard  but  that  are  too  expansive  to  be 
included  in  lEC!  90601-1;  and 

•  Particular  standards,  lEC  60601-2-XX, 
that  tailor  the  general  standard  and  collateral 
standards  to  specific  devices  by  considering 
each  requiremeot  in  them  and  determining  if 
it  should  apply  a^  stated,  apply  in  modified 
form,  or  not  apply  at  all. 

The  particulai*  Standards  are 
"customized"  Versions  of  the  general 
and  collateral  standards  and  can  be  used 
only  with  theiti. 

.    The  agency  Has  adopted  Good 
Guidance  Pradtjices  (GGP's),  which  set 
forth  the  agency's  policies  and 
jjrocedujes  for  the  development, 
issuance,  and  Use  of  guidance 
documents  (62  jFR  8961,  February  27, 
1997).  This  guidance  document  "Use  of 
lEC  60601  Standards;  Medical  Electrical 
Equipment"  is  |ssued  as  a  Level  1 
guidance  consistent  with  GGP's. 

n.  Overview 

A  party  subiiitting  a  premarket 
application  (i.^.,  premarket  notification 
(510(k)).  invesdgational  device 
exemption  application  (IDE),  premarket 
approval  application  (PMA), 
hiunanitarian  djevice  exemption 
application  (HPE),  or  product 
development  protocol  (POP))  must 
provide  infornlation  as  required  by  the 
statute  and  regulations  to  allow  FDA  to 
make  an  apprcj^riate  decision  regarding 
the  clearance  or  approval  of  the 
submission.  This  guidance  document 


iniittii 


describes  FDA's  intent  to  use 
information  on  conformance  with  the 
lEC  60601  standards  to  satisfy 
premarket  review  requirements,  but 
does  not  afiect  FDA's  ability  to  obtain 
any  information  authorized  by  the 
statute  or  regulations. 

FDA  believes  that  conformance  with 
the  lEC  60601  standards  provides  a 
reasonable  assurance  of  safety  for  many 
aspects  of  electromedical  devices. 
Therefore,  information  on  conformance 
with  these  standards  will  have  a  direct 
bearing  on  safety  determinations  made 
during  the  review  of  IDE's,  HDE's, 
PMA's.  and  PDP's.  In  case  of  510(k)s, 
information  on  conformance  with  the 
lEC  60601  standards  will  help  establish 
the  substantial  equivalence  of  a  new 
device  to  a  legally  marketed  predicate 
device.  This  information  can  serve  as  a 
surrogate  for  comparative  information  to 
show  that  the  new  device  is  as  safe  as 
the  predicate  in  the  areas  covered  by  the 
standards.  Moreover,  if  a  premarket 
submission  contains  a  declaration  of 
conformity  to  the  lEC  60601  standards, 
this  will,  in  most  cases,  eliminate  the 
need  to  review  actual  test  data  for  those 
aspects  of  the  device  addressed  by  the 
standards.  The  content  of  a  declaration 
of  conformity  is  described  in  the 
guidance  document  and  is  consistent 
with  the  ISO/IEC  Guide  22. 

Conformance  with  lEC  60601 
standards  in  and  of  itself,  however,  may 
not  always  be  a  sufficient  basis  for 
regulatory  decisions  regarding  safety. 
For  example,  a  specific  device  may  raise 
a  safety  issue  not  addressed  by  the 
standards,  or  a  specific  FDA  regulation 
may  require  additional  information 
beyond  what  conformity  to  the  lEC 
60601  standards  provides.  Under  such 
circumstances,  conformity  with  these 
standards  will  not  satisfy  all 
requirements  regarding  safety  for 
marketing,  or  investigating,  the  product 
in  the  United  States. 

This  guidance  document  represents 
the  agency's  current  thinking  on  the  use 
of  lEC  60601  standards  for  medical 
electrical  equipment.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

m.  Electronic  Access 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  by  using  the 
Worid  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information, 
including  text,  graphics,  and  files,  that 
may  be  downloaded  to  a  personal 


computer  with  access  to  the  WWW. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  guidance 
document  "Use  of  lEC  Standards; 
Medical  Electrical  Equipment,"  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
guidance  document  "Use  of  lEC  60601 
Standards  Medical  Electrical 
Equipment"  will  be  available  at  http:// 
www.fda.gov/cdrh/ode/ecidraft.html. 

A  text-only  version  of  the  CDRH 
WWW  site  is  also  available  from  a 
computer  or  VT-100  compatible 
terminal  by  dialing  800-222-0185 
(terminal  settings  are  8/1/N).  Once  the 
modem  answers,  press  Enter  several 
times  and  then  select  menu  choice  1: 
FDA  BULLETIN  BOARD  SERVICE. 
From  there  follow  instructions  for 
logging  in,  and  at  the  BBS  TOPICS 
PAGE,  arrow  down  to  FDA's  home  page 
(do  not  select  the  first  CDRH  entry). 
Then  select  Medical  Devices  and 
Radiological  Health.  From  there  select 
CENTER  FOR  DEVICES  AND 
RADIOLOGICAL  HEALTH  for  general 
information,  or  arrow  down  for  specific 
topics. 

IV.  Comments 

Interested  persons  may,  on  or  before 
April  13,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Received 
comments  will  be  considered  in 
determining  whether  to  amend  the 
current  draft  guidance. 

Dated:  November  25, 1997. 
Joseph  A.  Levin, 

^Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  98-751  Filed  1-12-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


1976 Federal  Reyater  /  Vol.  63.  No.  8  /  Tuesday,  January  13,  1998  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

A0B4CY:  Health  Resources  and  Services 

^Ministration. 

ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Monday,  December  22, 1997,  the 
name  of  the  advisory  committee  meeting 
was  incorrect. 

CoiTection 

In  the  Federal  Register  issue  of 
Monday,  December  22, 1997,  in  PR  Doc. 
97-33295,  on  page  66878.  in  the  second 
column,  correct  the  name  of  the  meeting 
to  read: 

Name:  Advisory  Committee  on  Infant' 
Mortality. 

The  date,  time  and  place  of  the  meeting 
remain  as  follows: 

Date  and  Time:  February  12, 1998;  9:00 
a.m.-5KK)  p.m.;  February  13. 1998;  8:30  a.m.- 
4:00  pjn. 

Place:  The  Westin  City  Center.  1400  M 
Street,  N.W..  Washington  D.C  20005.  (202) 
429-1700. 
Jaiw  M.  Harrison, 

Committee  Management  Officer,  HRSA. 
(FR  Doc.  98-704  Filed  1-12-98;  8:45  am] 

HLUNG  CODE  41ta-15-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  To  Extend  the  Put>iic  Comment 
Period  for  the  Draft  Recovery  Plan  for 
the  Vernal  Pools  of  Southern  Califomia 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Swvice  gives  notice  that  the  comment 
period  announced  in  the  September  26, 
1997  notice  of  availability  the  Draft 
Recovery  Plan  for  Vernal  Pools  of 
Southern  Califomia  will  be  extended  an 
additional  30  days.  The  Service 
experienced  difficulty  in  distributing 
copies  of  the  draft  plan.  This  plan 
addresses  the  endangered  Eryngiiun 
aristulatum  var.  parishii  (San  Diego 
button  celery),  Orcuttia  califomica 
(Califomia  Orcutt  grass),  Pogogyne 
abramsii  (San  Diego  mesa  mint), 
Pogpgyne  nudiuscula  (Otay  mesa  mint), 
San  Diego  fairy  shrimp  [Bmnchinecta 
sandieff}nensis)  and  Riverside  fairy 
shrimp  (Streptocephalus  wootonii),  and 
the  proposed  threatened  Navarretia 


fossalis  (spreading  navarretia).  These 
five  plant  species  and  two  shrimp 
species  collectively  occur  on  scattered 
and  limited  habitat  on  Federal  and 
private  lands  remaining  on  the  coastal 
terraces  of  Goleta  and  Isla  Vista  in  Santa 
Barbara  County.  Califomia  to  the  Simi 
Hills  of  eastern  Ventiu^  County  and  the 
Santa  Clarita  region  of  Los  Angeles 
Coimty.  east  through  Orange  and 
western  Riverside  Counties,  and  the 
more  extensive  vernal  pool  complexes 
of  San  Diego  County.  The  Service 
extends  the  ciurent  90-day  comment 
period  and  solicits  review  and  comment 
from  the  pubhc  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  February  12, 1998  will 
be  considered  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Carlsbad  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
2730  Loker  Avenue  West,  Carlsbad, 
Califomia  92008.  Telephone  requests 
may  be  made  by  calling  760/431-9440. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Kreager  at  the  above  address  and 
telephone  number. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  prepares  recovery 
plans  for  most  of  the  listed  sp>ecies 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  the 
recovery  levels  necessary  to  reclassify 
them  from  endangered  to  threatened  or 
remove  them  from  the  list,  and  estimate 
the  time  and  cost  for  implementing  the 
needed  recovery  measures. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
diuing  a  pubhc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 


Southern  Califomia  vernal  pools  are 
habitat  to  at  least  12  endemic  plants  and 
three  endemic  fairy  shrimp  species.  Six 
of  the  endemic  species  are  federally 
endangered:  Eryngium  aristulatum  var. 
parishii  (San  Diego  button  celery), 
Orcuttia  califomica  (Califomia  Orcutt 
grass),  Pogogyne  abmmsii  (San  Diego 
mesa  mint).  Pogogyne  nudiuscula  (Otay 
mesa  mint).  San  Diego  fairy  shrimp 
{Branchinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  {Streptocephalus 
wootonii);  and  one  is  proposed  for 
threatened  status:  Navarretia  fossalis 
(spreading  navarretia). 

Vemal  pool  habitat  in  southern 
Cahfomia  has  suffered  extensive  loss 
and  degradation.  The  objective  of  this 
plan  is  to  stabilize  and  protect  existing 
populations  of  Eryngium  aristulatum 
var.  parishii,  Pogogyne  abramsii, 
Pogogyne  nudiuscula,  Orcuttia 
califomica,  Navarretia  fossalis,  and  San 
Diego  and  Riverside  fairy  shrimps.  It  is 
also  the  intent  of  this  plan  to  establish, 
new  protected  populations  within  their 
historic  ranges,  so  that  the  listed  species 
may  be  considered  for  reclassification  to 
threatened  status  and  the  proposed  rule 
for  Navarretia  fossalis  may  be 
withdrawn. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  herein. 
All  comments  received  by  the  date 
specified  above  will  be  considered  prior 
to  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  December  30. 1997. 

David  L.  McMullen, 

'Actingliegional  Director.  Region  1,  Portland 
Oregon. 

[FR  Doc.  98-749  Filed  1-12-98;  8:45  am) 

aitUNO  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkUife  Service 

Sport  Rshing  and  Boating  Partnership 
Council 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  As  provided  in  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  the  Service  annoimces  a 
series  of  meetings  designed  to  enhance 
recreational  fishing  and  boating  in  the 
United  States  and  thereby  instill  a 
greater  public  appreciation  of  aquatic 


Jan.  20. 19< 
Jan.  22.  19< 
Feb.10.  199 
Feb.  24.  19< 
Feb.  26,  191 
Apr.  1.  199£ 
Apr.21.  19« 
Apr.  23.  19S 
May  5.  ^99i 
May  7. 199{ 
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resources.  Thlelse  meetings,  sponsored  by    to  the  public  and  interested  persons 
the  Sport  Fishing  and  3oating  may  participate  in  facilitated, 

Partnership  Gdimcil  (Council),  are  open      interactive  discussions  of  issues 

Dates  and  Locations 


affecting  public  participation  in 
recreational  fishing  and  boating 
activities. 


Dates/lines 


Jan.  20, 1998,  i) 
Jan.  22.  1998.  ^ 
Feb.10.  1998. 


1^' 


am-Sptn  .. 
am-5  pm  .. 
im-6  pm  ... 


Feb.  24.  1998,  Bj  am-5  pm  .. 
Feb.  26,  1998.  ^  am-6  pm  .. 


Apr.  1.  1998,8 
Apr.  21,  1998,  i 


am-5  pm  . 
am-5pm 


Apr.  23,  1998, 1 1  am-5  pm 


May  5, 1998.  8 
May  7.  1998,  8 


sm-5pm 
«m-5  pm 


Location/hotet  address 


Holiday  Inr)— Select  Airport,  4300  East  Washington  St.. 

Phoenix.  AZ  85034. 
Doubletree  Hotel— Seattle  Airport.  18740  Padfic  Hwy 

South.  Seattle.  WA  98188. 
Holiday  Inn— Airport  North.  1380  Virginia  Ave.,  Atlanta. 

GA  30344. 
Park  Plaza  Hotel  at  Back  Bay,  64  Arlington  Street,  Bos- 
ton, MA  021 16-3912. 
Sheraton  Hotel— Elk  Grove,  121  N.  West  Point  BWd.. 

Elk  Grove  Village,  IL  60007  (near  Chicago). 
Renaissance  Hotel— Airport,  9801  Natural  Bridge  Road, 

St.  Louis,  MO  63134. 
Han/ey  DFW  Hotel,  4545  W.  John  Carpenter  Freeway, 

In/ing.  TX  75063  (Near  Dallas). 
Clarion  Hotel,  401   East  Millbrae  Ave.,  MIRxae,  CA 

94030  (Near  SF). 
Orlando  Airport  Marriott,  7499  Agusta  Natx)nal  Drive, 

Orlando,  FL  32822. 
Radisson  Pen — Harrison  Hotel,  1150  Camp  Hill  ByF>ass, 

Camp  HiH,  PA  17011  (Hanisburg). 


Cost 


S106/night 

98/night .... 

96/night .... 

104/night .. 

107/night .. 

75/night .... 
85/night 
94/night .... 

113/night. 

77/night .... 

68/night .... 


Telephone 


602/273-7778 

206/246-8600 
800/222-8733 
404/762-8411 

617/426-2000 
800/225-2008 
847/290-1600 

314/429-1100 

972/929-4500 

650/692-6363 

407/851-9000 

717/763-7117 
800/333-3333 


Reservatkxi 
deadline 


Jan.  5,  1998. 
Jan.  10.  1998. 
Jan.  13.  1998. 
Feb.  6,  1998. 
Feb.  5,  1998. 
Mar.  10,  1998. 
Mar.  30,  1998. 
Apr.  8,  1998. 
Apr.  11,  1998. 
Apr.  15,  1998. 


Summary  ni  Inutes  of  the  conferences 
will  be  maint^  ned  by  the  Coordinator 
for  the  Counc^  at  1033  North  Fairfax 
Street,  Suite  2(^0,  Arlington,  VA  22314, 
and  will  be  available  for  public 
inspection  during  regular  business 
hours  within  ^  days  following  each 
meeting.  Perspnal  copies  may  be 
downloaded  fiiom  web  site  http:// 
www.fw^gov/ rOsfbpc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Alcorn,  Council  Coordinator,  at 
703/836-139^^ 

SUPPLEMENTAliiy  INFORMATION:  The 
Outreach  Committee  of  the  Council  will 
gather  input  ^m  recreational  fishing 
and  boating  constituents  to  develop  a 
national  outr^^ch  strategy  for  increasing 
public  particibetion  in  these  activities. 
Meeting  participants  will  identify  and 
rank  challeng^B  or  barriers  to  increasing 
participation.: Meeting  participants  will, 
as  they  programs  through  the  series  of 
meetings,  be  qsked  to  identify  solutions 
or  set  objectivies  for  meeting  the 
challenges  identified  and  ranked  at 
earlier  meetings.  The  meetings  will  be 
professionally  facilitated  and  each 
participant  wilil  have  an  opportunity  to 
provide  input]  Anonymously  through  use 
of  a  computer!  network  provided  at  the 
meetings.  Restilts,  findings,  or 
recommendatitin»  of  all  meetings  will  be 
posted  at  web!  iite  http://www.fws.gov/ 

^rQsfbpc/  witlkin  30  days  of  the 

conclusion  of  iaach  meeting.  The 
Council's  Outreach  Committee  is  co- 
chaired  by  Mr.  Tom  Bedell,  President  of 
Outdoor  Techhologies  Group,  and  Mr. 


Earl  Bentz,  President  of  Triton  Boats. 
Other  Committee  members  include  Mr. 
Michael  Sciulla,  Vice  President  of 
BOAT/U.S.  and  Ms.  Arva  Jackson,  a 
retired  employee  of  NOAA. 

Dated:  January  7, 1998. 
Jamie  Rappaport  Clark, 
Director. 
[PR  Doc.  98-735  Filed  1-12-98;  8:45  am) 

BILUNQ  COOE  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management  Alaska 

[AK-062-1410-00-P] 

Notice  for  Publication;  F-14854-A2. 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  approving 
lands  for  conveyance  under  the 
provisions  of  Sec.  14(a)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971, 43  U.S.C.  1601, 
1613(a],  will  be  issued  to  Iqfijouaq 
Company  for  387.92  acres.  The  lands 
involved  are  in  the  vicinity  of  Eek, 
Alaska  within  Sec.  36,  T.  2  N.,R.  74  W., 
Seward  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 


Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  projjerty  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  12, 1998  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Katherine  L.  Flippen, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

[PR  Doc.  98-750  Filed  1-12-98;  8:45  am] 

WLUNQ  CODE  43ia-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  National  Recreation  Area 
(PresMio  of  San  Francisco);  Tenant 
Sign  Policy,  Notice  of  Issuance 

Notice  is  hereby  given  that  the 
Presidio  of  San  Francisco,  Golden  Gate 
National  Recreation  Area,  has 
developed  a  tenant  sign  policy  to  guide 
the  placement  of  signs  by  lessees, 
permittees  and  others  occupying  space 
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at  the  Presidio.  Copies  of  the  policy  can 
be  obtained  from:  General  Manager, 
Presidio  Project  Office,  Golden  Gate 
National  Recreation  Area,  Building  102, 
Montgomery  Street,  Presidio  of  San 
Francisco,  San  Francisco.  CA  94129- 
0022.  Telephone:  (415)  561-4482. 

Dated:  December  19. 1997. 
B.|.  Gri£Bn  (Ms.), 

General  Manager,  Presidio  of  San  Francisco, 
Golden  Gate  National  Recreation  Area. 
[FR  Doc.  98-718  Filed  1-12-98;  8:45  am) 

MUMG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 
|0JP(NUh114e] 

Mattiamphetamine  Interagency  Task 
FOfM 

AGENCY:  Justice. 

ACTION:  Notice  of  establishment  of  the 

Methamphetamine  Interagency  Task 

Force. 

summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  and  section  501  of  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996,  the  Attorney 
Genef^l  is  establishing  the 
Methamphetamine  Interagency  Task 
Force  ("Task  Force"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherise  Fanno,  National  Institute  of 
Justice,  810  7th  St.,  N.W.,  Washington, 
D.C.  20004.  Telephone  (202)  616-9021. 
Facsimile:  (202)  307-6394.  E-mail: 
fanno@ojp.usdoj.gov. 
SUPPt-EMENTARY  INFORMATION:  The 
Methamphetamine  Interagency  Task 
Force  is  responsible  for  "designing, 
implementing,  and  evaluating  the 
education,  prevention,  and  treatment 
practices  and  strategies  of  the  Federal 
government  with  respect  to 
methamphetamine  and  other  synthetic 
stimulants." 

The  Task  Force  will  have  fourteen 
members.  The  Attorney  General  and  the 
Director  of  the  Office  of  National  Drug 
Control  Policy  will  serve  as  honorary 
co-chairj)ersons.  In  her  absence,  the 
Attorney  General  will  designate  a 
chairperson  of  the  Task  Force.  Other 
members  include  the  Secretary  of 
Health  and  Human  Services  (HHS)  (or  a 
designee);  the  Secretary  of  Education  (or 
a  designee);  two  members  selected  by 
the  Secretary  of  HHS;  two  members 
from  state  and  local  enforcement 
agencies;  two  members  from  the 
Department  of  Justice;  and  five 
nongovernmental  experts,  all  selected 
by  the  Attorney  General. 

The  following  charter  has  been 
approved  by  the  Attorney  General: 


Chapter  for  the  Methamphetamine 
Interagency  Task  Force 

A.  Official  Designation 

The  comprehensive 
Methamphetamine  Control  Act  of  1996 
("the  Act")  requires  the  Attorney 
General  or  her  designee  to  chair  a 
Methamphetamine  Interagency  Task 
Force  ("the  Task  Force"). 

B.  Objectives  and  Scope  of  Activity 

The  Task  Force  is  responsible  for 
designing,  implementing  and  evaluating 
the  education,  prevention  and  treatment 
practices  and  strategies  of  the  Federal 
Government  with  respect  to 
methamphetamine  and  other  synthetic 
stimulants.  More  specifically,  the  Task 
Force  shall  have  the  following  general 
duties: 

1.  Evaluate  current  practices  and 
strategies  of  the  Federal  Government  in 
education,  prevention  and  treatment  for 
methamphetamine  and  other  synthetic 
stimulants. 

2.  If  it  is  deemed  appropriate  and 
beneficial  to  modify  current  methods, 
recommend  improved  models  for 
education,  prevention  and  treatment. 

3.  Identify  appropriate  government 
components  and  resources  to  implement 
Task  Force  recommendations. 

The  Task  Force  shall  consider,  where 
appropriate,  strategies  and  practices  of 
state  and  local  governments  and  non- 
governmental entities  as  well  as  of  the 
Federal  Government. 

C.  Reporting 

The  Task  Force  shall  reprart  to  the 
Attorney  General  of  the  United  States  or 
the  Attorney  General's  designee.  Copies 
of  such  reports  shall  be  supplied  to  the 
Secretary  of  Health  and  Hiunan 
Services,  or  the  Secretary's  designee, 
and  to  the  Secretary  of  Education,  or  the 
Secretary's  designees. 

D.  Support  Services 

The  National  Institute  of  Justice  of  the 
Office  of  Justice  Programs  in  the 
Department  of  Justice  will  provide  all 
necessary  support  services  for  the  Task 
Force. 

E.  Duties 

The  Task  Force,  as  appointed  by  the 
Attorney  General,  the  Secretary  of 
Education  and  the  Secretary  of  Health 
and  Human  Services,  shall  have  duties 
that  are  advisory  only. 

The  Task  Force  will  carry  out  the 
objectives  listed  in  Item  B,  and  report  in 
the  manner  set  forth  in  Item  D,  the 
results  of  all  deliberations  and 
recommendations. 


F.  Annual  Operating  Costs 

The  annual  operating  cost  for  the  Task 
Force  shall  be  paid  out  of  existing 
Department  of  Justice  funds.  The 
expenses  shall  include  airfare,  lodging, 
meals,  space  and  equipment  rental, 
printing,  mailing,  transcription  services, 
and  other  miscellaneous  and  incidental 
expenses.  The  estimated  work  years  is 
two  FTE  at  an  annual  cost  of  $100,000. 

G.  Meetings 

The  Task  F(»ce  shall  meet  at  least 
twice  a  year.  Meetings  and  other 
procedures  shall  be  subject  to  applicable 
provisions  of  the  Federal  Advisory 
Committee  Act,  including  section  10  of 
SU.S.CApp.  §2. 

H.  Termination  Date 

The  Task  Force  and  Charter  will 
expire  in  four  years  from  the  date  of 
enactment  of  the  Act. 

I.  Date  of  Charter 

The  date  of  this  Charter  is  October  8. 
1997. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc.  98-723  Filed  1-12-98:  8:45  am] 

BIUJNQ  OOOE  4410-1S-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcsmant  Administration 

Robert  A.  Pfluger,  D.D.S.;  Revocation 
of  Registration 

On  October  23, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  A.  Pfluger, 
D.D.S.,  of  Rockford,  Illinois,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BP4333477, 
under  21  U.S.C.  824(a)(3),  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  he  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  Illinois.  The  order  also  notified 
Ehr.  Pfluger  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  November  4, 1997.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  Pfluger  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Acting  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
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for  a  hearing  ^ving  been  received, 
concludes  that  Dr.  Pfluger  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  relevant  material  from  the 
investigative  file  in  this  matter,  the 
Acting  Deputy.  Administrator  now 
enters  his  finl  order  without  a  hearing 
pursuant  to  2  L  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Acting  peputy  Administrator 
finds  that  on  March  20, 1996,  the  State 
of  Illinois,  De)[^rtment  of  Professional 
Regulation  is$iied  an  Order  indefinitely 
suspending  H^.  Pfluger's  license  to 
practice  dentistry,  based  upon  his 
outstanding  ihjdividual  state  income  tax 
liability  of  over  $26,000.00  and  his 
failure  to  file  ^te  individual  income 
tax  returns  fo|'{the  years  1989  through 
1993.  The  Acpng  Deputy  Administrator 
finds  that  in  li^t  of  the  fact  that  Dr. 
Pfluger  is  notl^urrently  licensed  to 
practice  dentistry  in  the  State  of  Illinois, 
it  is  reasonable  to  infer  that  he  is  not 
ciurently  authorized  to  handle 
controlled  su^tances  in  that  state. 

The  DEA  dp^s  not  have  the  statutory 
authority  imd^r  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  fl<>/neo  /.  Perez.  M.D.,  62  FR 
16,193  (1997):  De/netrjs  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D..  58  FR  511,104  (1993). 

Here  it  is  clear  that  Dr.  Pfluger  is  not 
ciurently  authorized  to  handle 
controlled  sul(>ktances  in  the  State  of 
Illinois.  Therefore,  Dr.  Pfluger  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

AccordinglU  the  Acting  Deputy 
Administrator  pf  the  Drug  Enforcement 
Administraticra,  pursuant  to  the 
authority  vestlad  in  him  by  21  U.S.C.  823 
and  824  and  2$  CFR  0.100(b)  and  0.104, 
hereby  orders! ^at  DEA  Certificate  of 
Registration  eIP4333477,  previously 
issued  to  Robert  A.  Pfluger,  D.D.S.,  be, 
and  it  hereby  is.  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  arf ,  denied.  This  order  is 
effective  FebriWv  12, 1998. 


Dated:  Janu 
Peter  F.  GnideiiJ 

Acting  Deputy  Administrator. 

(FR  Doc  9»-705|Filed  1-12-98;  8:45  am] 

WXINO  COOE  441»i«»^ 


DEPARTMENT  OF  LABOR 

Sunshln*  Act  Meeting;  Labor  Advisory 
CommlttM  for  Trade  Negotiations  and 
Trade  Policy 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  negotiations  and 
Trade  Policy. 

Date,  time  and  place:  January  21, 
1998, 10:00  am,  U.S.  Department  of 
Labor,  C-5310,  Seminar  Rm.  1-B,  200 
Constitution  Ave.,  NW,  Washington, 
D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  poliqr. 
Potential  U.S.  negotiating  objectives  and 
bargaining  positions  in  current  and 
anticipated  trade  negotiations  will  be 
disciissed.  Pursuant  to  section  9(B)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b(c)(9)(B)  it  has  been 
determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  Government's  negotiating  objectives 
or  bargaining  positions.  Accordingly, 
the  meeting  will  be  closed  to  the  public. 

Fpr  further  information,  contact:  Jorge 
Perez-Lopez,  Director,  Office  of 
International  Economic  Affairs.  Phone: 
(202)  219-7597. 

Signed  at  Washington,  D.C  this  7th  day  of 
January  1998. 
Andrew  J.  Samet, 

Acting,  Deputy  Under  Secretary  International 
Affairs. 
(PR  Doc.  98-956  Filed  1-9-98;  2:55  pm] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-01 ; 
Exemption  Application  Na  D-10462,  et  al.] 

Grant  of  Individual  Exemptions;  The 
Sperry  Rail,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 


Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
b€«n  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  I>epartment. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Sperry  Rail,  Inc.  Retirement  Plan 
(the  Plan)  Located  in  Danbury, 
Connecticut 

[Prohibited  Transaction  Exemption  98-01; 
Exemption  Application  No.  D-1D452] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  secUon  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  loan 
(the  Loan)  by  the  Plan  of  $965,000  to 
Sperry  Rail,  Inc.,  the  Plan  sponsor  and 
a  party  in  interest  with  respect  to  the 
Plan,  provided  the  following  conditions 
are  satisfied:  (a)  The  Loan  does  not 
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exceed  25%  of  the  assets  of  the  Plan;  (b) 
the  Loan  is  at  terms  not  less  favorable 
to  the  Plan  than  those  obtainable  in  an 
ann's-length  transaction  with  an 
unrelated  party;  (c)  the  Loan  is  secured 
by  personal  property  that  has  been 
appraised  by  an  independent  appi^^iser 
as  having  a  fair  market  value  not  less 
than  200%  of  the  principal  amount  of 
the  Loan;  (d)  an  independent  Hduciary 
has  reviewed  the  proposed  Loan  on 
behalf  of  the  Plan  and  has  determined 
that  the  Loan  is  in  the  best  interest  of 
the  Plan  and  its  participants  and 
beneficiaries;  and  (e)  the  Plan's 
independent  fiduciary  will  monitor  the 
Loan  throughout  its  duration  to  ensure 
that  it  remains  in  the  best  interest  of  the 
Plan  and  continues  to  meet  the 
conditions  of  the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  2, 1997  at  62  FR  51692. 

Notice  to  Interested  Persons 

The  applicant  represents  that  it  was 
unable  to  comply  with  the  notice  to 
interested  persons  requirement  within 
the  time  frame  stated  in  its  application. 
However,  the  applicant  has  represented 
that  it  notified  all  interested  persons,  in 
the  manner  agreed  upon  between  the 
applicant  and  the  Department,  by 
November  15, 1997.  Interested  persons 
were  informed  that  they  had  until 
December  15, 1997  to  comment  or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  No  comments  or 
hearing  requests  were  received  by  the 
Department. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  theDepartment, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-fi«e  number.) 

First  Bank  System  Personal  Retirement 
Account  (the  Plan)  Located  in 
Minneapolis,  N4innesota 

(Prohibited  Transaction  Exemption  98-02; 
Exemption  Application  No.  D-10471) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
contribution  to  the  Plan  by  U.S.  Bancorp 
(the  Employer),  formerly  First  Bank 
System,  Inc.,  the  sponsor  of  the  Plan,  of 
the  Employer's  interests  in  two  limited 
partnership  funds  (the  Interests) 
organized  and  managed  by  Kohlberg 
Kravis  Roberts  &  Co.  (KKR);  and  (2)  the 
grant  by  the  Employer  to  the  Plan  of  an 


option  (the  Put)  imder  which  the  Plan 
is  empowered  at  any  time  to  require  the 
Employer  to  repurchase  the  Interests 
from  the  Plan  at  any  time;  provided  that 
the  following  conditions  are  satisfied: 

(a)  The  Interests  are  valued  at  their 
fair  market  value  as  of  the  date  of 
contribution  by  a  qualified,  independent 
appraiser; 

(b)  The  siun  of  the  fair  market  value 
of  the  Interests  plus  the  fair  market 
value  of  any  other  KKR-related 
investments  held  by  the  Plan  does  not 
exceed  ten  percent  of  the  fair  market 
value  of  the  Plan's  total  assets  at  the 
time  of  the  contribution  of  the  Interests 
to  the  Plan; 

(c)  The  Plan  is  represented  for  all 
purposes  with  respect  to  the  Interests  by 
a  qualified  independent  fiduciary  (the 
Fiduciary),  as  described  in  the  Notice  of 
Proposed  Exemption,  for  the  duration  of 
the  Plan's  holding  of  any  of  the 
Interests; 

(d)  The  Fiduciary  takes  whatever 
action  is  necessary,  as  determined  by 
the  Fiduciary  in  its  sole  discretion,  to 
enforce  the  conditions  of  this  exemption 
and  to  protect  the  Plan's  investment  in 
the  Interests,  including,  but  not  limited 
to  the  exercise  of  the  Put; 

(e)  The  Fiduciary  retains  the  right 
under  the  Put  to  require  the  Employer, 
at  any  time,  to  purchase  some  or  all  of 
the  Interests  from  the  Plan  for  the 
greater  of  (1)  the  Interests'  fair  market 
value  as  of  the  contribution  date,  or  (2) 
the  fair  market  value  of  the  Interests  as 
of  the  date  of  such  sale  pursuant  to  the 
Put;  and 

(f)  For  the  duration  of  the  Plan's 
investment  in  the  Interests,  the 
Employer's  obligations  under  the  Put 
are  secured  by  the  Collateral  (as 
described  in  the  Notice  of  Proposed 
Exemption)  in  escrow  representing  no 
less  than  one  third  of  the  fair  market 
value  of  the  Interests  at  the  time  of  their 
contribution  to  the  Plan,  and  the 
Fiduciary  requires  additional  Collateral 
to  be  deposited  in  the  escrow  whenever 
the  value  of  the  Interests  increases. 

For  a  more  complete  statement  of  the 
summary  of  facts  and  representations 
supporting  the  Department's  decision  to 
grant  this  exemption  refer  to  the  notice 
of  proposed  exemption  published  on 
November  4, 1997  at  62  FR  59740. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Robert  A.  Done£f  Custodial  IRA  (the 
IRA)  Located  in  Manitowoc,  WI 

[Prohibited  Transaction  Exemption  98-03; 
Exemption  ApplicaUon  No.  D-10480) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  a  certain 
parcel  of  real  property  (the  Property)  by 
the  IRA '  to  Robert  A.  Doneff  (Mr. 
Doneff),  a  disqualified  person  with 
respect  to  the  IRA.  provided  that  the 
following  conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  IRA 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  IRA  receives  the  fair  market 
value  of  the  Property,  as  established  at 
the  time  of  the  Sale  by  a  qualified, 
indep>endent  appraiser;  and 

(d)  The  IRA  is  not  required  to  pay  any 
commissions,  costs,  or  other  expenses  in 
connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  20,  1997  at  62  FR  54479. 

For  Further  Information  Contact:  Mr. 
James  Scott  Frazier  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-firee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


Signed  at 
January,  199 

Ivan  Strasfe 

Director  of  E 
Pension  and 
U.S.  Depart 
[FRDoc98- 

BIUMQCOOC 


'  Because  Mr.  E)oneff  is  the  only  participant  in  the 
IRA,  there  is  no  jurisdiction  under  29  CTR  §  2510.3- 
3(b).  However,  there  is  jurisdiction  under  Title  n  of 
the  Act  pursuant  to  section  4975  of  the  Code. 
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(2)  These  e)^nptions  are 
supplemental  tb  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  ^les.  Furthermore,  the 
fact  that  a  traijsaction  is  subject  to  an 
administrative  pr  statutory  exemption  is 
not  dispositiv^iof  whether  the 
transaction  is  iti  fact  a  prohibited 
transaction;  aikd 

(3)  The  availkbility  of  these 
exemptions  is^ubject  to  the  express 
condition  thatj  ihe  material  facts  and 
representatiod^  contained  in  each 
application  aoCurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  <>f  the  exemption. 

Signed  at  Waildngton,  DC,  this  7th  day  of 
January,  1998. 

Ivan  StrasfeU, 

Director  of  Exemption  Determinations, 
Pension  and  Weiijare  Benefits  Administration, 
U.S.  Departmeiit  of  Labor. 
[FR  Doc  98-670  Piled  1-12-98:  8:45  am] 
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NUCLEAR  RB^ULATORY 
COMMISSION 

PA  97-074] 

Mr.  Darrel  T.  t^ch;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities 

I 

Mr.  Darrel  "t]  Rich  (Mr.  Rich)  was 
formerly  employed  by  Consimiers 
Power  Compahy  (CPCo  or  Licensee)  at 
the  Big  Rock  P^int  Nuclear  Plant 
(BRPNP)  as  a  fldiation  protection 
technician.  CPpo  is  the  holder  of 
License  No.  DPR-6  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
50.  This  license  authorized  CPCo  to 
operate  BRPNP  in  accordance  with  the 
conditions  specified  therein. 

n 

On  October   8. 1996.  the  BRPNP 
assistant  plant  Imanager  received 
allegations  that  routine  radiological 
surveys  required  by  plant  procedures 
were  not  being  performed  by  radiation 
protection  technicians.  An  investigation 
was  conducted  by  the  Licensee  in  which 
radiation  survey  records  were  compared 
with  security  ^cess  records  (i.e.,  key 
card  entries).  The  licensee  concluded 
that  in  several  instances  the  person 
recording  radiation  siuvey  data,  Mr. 
Darrel  T.  Rich,  had  either  not  entered 
the  areas  where  the  surveys  were 
required  to  be  conducted  or  had  not 
entered  for  a  period  of  time  long  enough 
to  conduct  the  jsurvey.  The  survey 


records,  when  compared  to  the  security 
access  records,  show  that  Mr.  Rich 
dociunented  that  the  following  radiation 
siuveys  were  made  and  that  he  could 
not  have  performed  these  surveys:  on 
July  21, 1996,  a  required  daily  air 
sample  on  the  585'  level  of  the  BRPNPP; 
and  the  monthly  survey  for  the 
Radwaste  Building  dated  September  15, 
1996.  The  Commission's  regulations, 
specifically  10  CFR  20.1501(a), 
"Surveys  and  Monitoring,"  requires  a 
licen^  to  perform  surveys  to 
determine  the  radiological  conditions  at 
an  NRC-licensed  facility.  10  CFR 
20.2103(a),  "Records  of  Surveys," 
further  requires  that  a  licensee  maintain 
records  showing  the  results  of  the 
surveys.  Furthermore.  BRPNPP 
Technical  Specification.  Section  10. 
"Administrative  Controls."  Paragraph 
6.11,  "Radiation  Protection  Progjram," 
requires  that  procedures  for  personnel 
radiation  protection  shall  be  prepared 
consistent  with  the  requirements  of  10 
CFR  Part  20,  and  shall  be  approved, 
maintained  and  adhered  to  all 
operations  involving  personnel 
radiation  exposure.  BRPNPP  Procedure 
No.  RP-29.  "Radiological  Surveys,"  is 
the  plant  procedure  diat  implements 
Technical  Specification  Section  10, 
Paragraph  6.11.  Paragraphs  5.2.2 
through  5.4.4  of  Procedure  RP-29 
specify  the  locations  where  radiological 
surveys  are  to  be  conducted  and 
requires  that  the  results  of  each  survey 
be  recorded.  10  CFR  50.9(b), 
"Completeness  and  Accuracy  of 
Information,"  requires  that  information 
required  by  NRC  regulations  be 
maintained  by  an  NRC  licensee  and  the 
information  shall  be  complete  and 
accurate  in  all  material  respects. 

The  Licensee,  on  the  basis  of  its 
investigation,  concluded  that  Mr.  Rich 
had  falsified  records  of  various 
radiological  surveys.  Mr.  Rich  resigned 
from  BRPNP,  effective  November  7, 
1996.  As  of  November  8, 1996,  Mr. 
Rich's  unescorted  access  was 
imfavorably  terminated  for  falsification 
of  company  records.  The  NRC  Staff 
reviewed  the  investigative  information 
furnished  by  the  Licensee  and 
concluded  that  Mr.  Rich  deliberately 
falsified  radiological  survey  data  at 
BRPNP. 

Prior  to  the  1996  events,  the  NRC 
Office  of  Investigations  (OI)  conducted 
an  investigation  (OI  No.  3-91-018)  into 
allegations  that  during  October  1991, 
Mr.  Rich  did  not  take  smear  samples  for 
radioactive  contamination,  but  recorded 
the  results  as  though  he  had  taken  the 
samples.  The  Licensee  took  disciplinary 
action  against  Mr.  Rich  at  that  time.  The 
NRC  did  not  take  enforcement  action 
against  Mr.  Rich  because  he  admitted 


the  violation  and  in  consideration  of  the 
employment  action  taken  by  the 
Licensee  involving  Mr.  Rich  (EA  92- 

235). 

m 

Based  on  the  above,  it  appears  that 
Darrel  T.  Rich,  a  former  employee  of  the 
Licensee,  has  engaged  in  deliberate 
misconduct  that  has  caused  the         ' 
Licensee  to  be  in  violation  of  10  CFR 
20.1501  and  10  CFR  50.9(a).  It  further 
appears  that  Mr.  Rich  deliberately 
provided  to  the  Licensee  information 
that  he  knew  to  be  incomplete  or 
inacouvte  in  some  respect  material  to 
the  NRC.  in  violation  of  10  CFR 
50.5(a)(2).  "Deliberate  Misconduct." 
The  information  is  material  to  the  NRC 
because  10  CFR  20.1501  and  20.2103 
and  10  CFR  50.9  require  these  radiation 
surveys  to  be  performed  and  that 
accurate  records  of  them  be  maintained. 
The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  and 
maintain  records  that  are  complete  and 
acciuate  in  all  material  respects.  Mr. 
Rich's  action  in  causing  the  Licensee  to 
violate  10  CFR  20.1501,  20.2103  and  10 
CFR  50.9(a)  have  raised  serious  doubt  as 
to  whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements  and  to 
provide  complete  and  acciu^te 
information  to  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Rich  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Rich  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
three  years  from  the  efiiective  date  of 
this  Order,  and  if  he  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities  at  that  time,  he  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer.  Additionally,  Mr.  Rich  is 
required  to  notify  the  NRC  of  his  first 
employment  in  NRC-licensed  activities 
in  the  three  years  following  the 
prohibition  period. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b,  161i,  161o,182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  50.5,  and  10  CFR 
150.20,  It  is  hereby  ordered  that 
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1.  Dairel  T.  Riph  is  prohibited  for 
three  years  from  the  effective  date  of 
this  (>der  from  engaging  in  NRC- 
licensed  activities.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to.  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  For  a  period  of  three  years  after  the 
three  year  period  of  prohibition  has 
expired,  Mr.  Rich  shall,  within  20  days 
of  his  acceptance  of  each  employment 
offer  involving  NRC-licensed  activities 
or  his  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV.l  above,  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or 
will  be,  involved  in  the  NRC-licensed 
activities.  In  the  first  notification,  Mr. 
Rich  shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  appUcable  NRC  requirements. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Rich  of  good  cause. 

V 

In  accordance  with  10  CFR  2.202, 
Darrel  T.  Rich  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forSi  the  matters  of 
fact  and  law  on  which  Mr.  Rich  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Attn:  Chief, 
Docketing  and  Service  Section. 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  m,  801  Warrenville  Road. 
Suite  255,  Lisle,  IL  60532-4351,  and  to 
Mr.  Rich  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Rich.  If  a  person  other  than  Mr.  Rich 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  ejected 
by  this  Order  and  sliall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Rich 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
bearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 

E revisions  specified  in  Section  IV  shall 
9  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  at  Rockville.  Maryland  this  5th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Malcolm  R.  Knapp, 

Acting  Deputy  Executive  Director  for 

Regulatory  Effectiveness. 

(FR  Doc.  98-752  Filed  1-12-98;  8:45  am) 
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[NUREO-1600] 

Policy  and  Procedure  for  Enforcement 
Actions;  Deliberate  Misconduct  Rule 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Pohcy  statement:  Amendment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions"  to  conform  to  modifications  to 
the  Deliberate  Misconduct  Rule.  These 
modifications  extend  that  Rule  to 
applicants  for  NRC  licenses,  applicants 
for.  and  holders  of,  certificates  of 
compliance,  early  site  permits,  standard 
design  certifications,  or  combined 
licenses  issued  under  part  52, 


applicants  for  or  holders  of  certificates 
of  registration,  quality  assurance 
approvals,  and  the  employees, 
contractors,  subcontractors,  and 
consultants  of  those  persons.  By  a 
separate  action  published  in  this  issue 
of  the  Federal  Register,  the  Commission 
has  issued  a  final  rule  amending  10  CFR 
parts  30,  32,  40,  50,  52,  60.  61,  70.  71. 
72, 110,  and  150. 

EFFECTIVE  DATE:  This  action  is  effective 
on  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  (301)  415-2741. 
SUPPLBMBITARY  INFORMATION:  The 
Commission's  "General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions"  (Enforcement 
Policy  or  Policy)  was  first  issued  on 
September  4, 1980.  Since  that  time,  the 
Enforcement  Policy  has  been  revised  on 
a  niunber  of  occasions.  On  June  30, 1995 
(60  FR  34381),  the  Enforcement  Policy 
was  revised  in  its  entirety  and  was  also 
published  as  NUREG-1600.  The  Policy 
primarily  addresses  violations  by 
licensees  and  certain  non-licensed 
persons,  as  discussed  further  in  footnote 
3  to  Section  I,  Introduction  and  Purpose, 
and  in  Section  X:  Enforcement  Action 
Against  Non-licensees. 

The  Deliberate  Misconduct  Rule  was 
adopted  in  September  1991  and  applies 
to  any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including 
a  supplier  or  consultant),  subcontractor, 
or  any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee.  The 
Deliberate  Misconduct  Rule  placed 
licensed  and  unlicensed  persons  on 
notice  that  they  may  be  subject  to 
enforcement  action  for  deliberate 
misconduct  that  causes  or  would  have 
caused,  if  not  detected,  a  licensee  to  be 
in  violation  of  any  of  the  Commission's 
requirements,  or  for  deliberately 
providing  to  the  NRC,  a  licensee,  or 
contractor,  information  that  is 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC. 

The  final  rulemaking  expands  the 
Deliberate  Misconduct  Rule,  where  it 
appears  in  10  CFR  parts  30,  40,  50,  60, 
61,  70,  72,  and  110,  clarifies  the  scope 
of  part  32  and  adds  the  Rule  to  parts  52 
and  71.  This  expansion  arises  out  of  a 
realization  that  the  current  Rule  does 
not  apply  to  applicants  for  NRC 
licenses,  applicants  for,  or  holders  of, 
certificates  of  compliance,  early  site 
permits,  standard  design  certifications, 
or  combined  licenses  issued  under  part 
52,  applicants  for  or  holders  of 
certificates  of  registration,  quality 
assurance  program  approvals  and  the 
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employees,  c(^iitractors,  subcontractors, 
and  consultants  of  those  persons.  The 
Commission  believes  that  it  is  equally 
important  for  these  categories  of  persons 
to  be  subject  m  enforcement  action  for 
deliberate  wrongdoing,  such  as  the 
submission  of  inaccurate  or  incomplete 
information. 

The  Commij^ion  is  making  this 
change  to  the  IGeneral  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions  to  make  it 
consistent  witli  the  regulations.  The 
changes  inclukle:  (1)  Expansion  of 
footnote  3  in  ^ction  I,  which  discusses 
the  scope  of  the  Policy;  (2)  deletion  of 
the  reference  tO  vendors  in  Section 
VI.C.5,  to  avojd  possible  confusion  as  a 
result  of  a  partial  hsting  of  those  to 
whom  the  Rule  and  Policy  apply;  and 
(3)  restating  the  opening  sentence  in 
Section  VI.C.^  pnd  in  Section  X: 
Enforcement' .fictions  Against  Non- 
licensees,  to  sfk  out  the  full  scope  of  the 
Rule  and  its  application  through  the 
Enforcement  P^hcy. 

The  Commijsision  has  held  that  the 
term  "contracjtor"  includes  a  vendor  or 
supplier  that  manufactures  and  offers 
for  sale  materials  intended  for  use  by 
NRC  licensee^  and  certified  to  meet  the 
requirements  ialf  10  CFR  part  50, 
Appendix  B.  In  the  Matter  of:  Five  Star 
Products,  Inc.!^d  Construction 
Products  Reseiarch,  Inc.,  38  NRC  169, 
CLI-93-23  (Opkober  21, 1993).  In  light 
of  that  holding,  the  remaining  references 
to  vendors  throughout  the  Enforcement 
Policy  are  als(^  [being  modified  to  refer 
to  contractors  as  the  inclusive  term. 
These  changes  are  being  made  in 
Sections  V,  Vl.B.1,  VI.C,  VI.D,  VHI,  X, 
Table  lA,  and]  Supplements  I.C.  and 
VII.C.  1 1 


i 


Paperwork  R^uction  Act 

This  policy  bftatement  does  not 
contain  a  newi  6r  amended  information 
collection  reqiurement  subject  to  the 
Paperwork  Reauction  Act  of  1995  (44 
U.S.C.  3501  et  jeq.).  Existing 
requirements  Were  approved  by  the 
Ofhce  of  Man^^ement  and  Budget, 
approval  numper  3150-0136.  The 
approved  information  collection 
requirements  contained  in  this  policy 
statement  appfe^  in  Section  VII.C. 


Public  PFotectipn  Notification 

The  NRC  miy  not  conduct  or  sponsor, 
and  a  person  i$  not  required  to  respond 
to,  a  collectioij  of  information  unless  it 
displays  a  curnintly  valid ONfB  control 
number.  | 

Small  Business)  Regulatory  Enforcement 
Fairness  Act  j ! 

In  accordance  with  the  Small 
Business  Reguietory  Enforcement 


Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  "a 
major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget. 

Accordingly.  Sections  I,  V,  VI B.,  C, 
and  D.,  VIII,  X,  and  Supplements  I  and 
Vn  of  the  NRC  Enforcement  Policy  are 
amended  to  read  as  foljows: 

General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions 

I.  Introduction  and  Purpose 

The  purpose  of  the  NRC  enforcement 
program  is  to  support  the  NRC's  overall 
safety  mission  in  protecting  the  public 
and  the  environment.  Consistent  with 
that  purpose,  enforcement  action  should 
be  used:     . 

•  As  a  deterrent  to  emphasize  the 
importance  of  compUance  with 
requirements,  and 

•  To  encourage  prompt  identification 
and  prompt,  comprehensive  correction 
of  violations. 

Consistent  wit^  the  purpose  of  this 
program,  prompt  and  vigorous 
enforcement  action  will  be  taken  when 
dealing  with  Ucensees,  contractors,^  and 
their  employees,  who  do  not  achieve  the 
necessary  meticulous  attention  to  detail 
and  the  high  standard  of  compliance 
which  the  NRC  expects.  ^  Each 
enforcement  action  is  dependent  on  the 
circumstances  of  the  case  and  requires 
the  exercise  of  discretion  after 
consideration  of  these  policies  and 
procedures.  In  no  case,  however,  will 
licensees  who  cannot  achieve  and 
maintain  adequate  levels  of  protection 
be  permitted  to  conduct  licensed 
activities. 


V.  Predecisional  Enforcement 
Conferences 

Whenever  the  NRC  has  learned  of  the 
existence  of  a  potential  violation  for 
which  escalated  enforcement  action 
appears  to  be  warranted,  or  recurring 
nonconformance  on  the  part  of  a 


'The  term  "contractor"  as  used  in  this  policy 
includes  vendors  who  supply  products  or  services 
to  be  used  in  an  NRC-licensed  facility  or  activity. 

'This  policy  primarily  addresses  the  activities  of 
NRC  licensees  and  applicants  for  NRC  licenses. 
Therefore,  the  term  "licensee"  is  used  throughout 
the  policy.  However,  in  those  cases  where  the  NRC 
determines  that  it  is  appropriate  to  take 
enforcement  action  against  a  non-licensee  or 
individual,  the  guidance  in  this  policy  will  be  used, 
as  applicable.  These  non-licensees  include 
contractors  and  subcontractors,  holders  of,  or 
applicants  for,  NRC  approvals,  e.g.,  certiHcates  of 
compliance,  early  site  permits,  or  standard  design 
certiRcates  and  the  employees  of  these  non- 
licensees.  Specific  guidance  regarding  enforcement 
action  against  individuals  and  non-licensees  is 
addressed  in  Sections  VHI  and  X,  respectively. 


contractor,  the  NRC  may  provide  an 
opportunity  for  a  predecisional 
enforcement  conference  with  the 
licensee,  contractor,  or  other  person 
before  taking  enforcement  action.  The 
purpose  of  the  conference  is  to  obtain 
information  that  will  assist  the  NRC  in 
determining  the  appropriate    • 
enforcement  action,  such  as:  (1)  A 
common  understanding  of  facts,  root 
causes  and  missed  opportunities 
associated  with  the  apparent  violations, 

(2)  a  common  understanding  of 
corrective  actions  taken  or  planned,  and 

(3)  a  common  understanding  of  the 
significance  of  issues  and  the  need  for 
lasting  comprehensive  corrective  action. 

During  the  predecisional  enforcement 
conference,  the  licensee,  contractor,  or 
other  persons  will  be  given  an 
opportunity  to  provide  information 
consistent  with  the  purpose  of  the 
conference,  including  an  explanation  to 
the  NRC  of  the  immediate  corrective 
actions  (if  any)  that  were  taken 
following  identification  of  the  potential 
violation  or  nonconformance  and  the 
long-term  comprehensive  actiops  that 
were  taken  or  will  be  taken  to  prevent 
recurrence.  Licensees,  contractors,  or 
other  persons  will  be  told  when  a 
meeting  is  a  predecisional  enforcement 
conference. 


VI.  Enforcement  Actions 


VI.B.l.    Base  Civil  Penalty 

The  NRC  imposes  diff^erent  levels  of 
penalties  for  different  severity  level 
violations  and  different  classes  of 
licensees,  contractors,  and  other 
persons.  Tables  lA  and  IB  show  the 
base  civil  penalties  for  various  reactor, 
fuel  cycle,  and  materials  programs. 
(Civil  penalties  issued  to  individuals  are 
determined  on  a  case-by-case  basis.)  The 
structure  of  these  tables  generally  takes 
into  account  the  gravity  of  the  violation 
as  a  primary  consideration  and  the 
ability  to  pay  as  a  secondary 
consideration.  Generally,  operations 
involving  greater  nuclear  material 
inventories  and  greater  potential 
consequences  to  the  public  and  licensee 
employees  receive  higher  civil 
penalties.  Regarding  the  secondary 
factor  of  ability  of  various  classes  of 
licensees  to  pay  the  civil  penalties,  it  is 
not  the  NRC's  intention  that  the 
economic  impact  of  a  civil  penalty  be  so 
severe  that  it  puts  a  licensee  out  of 
business  (orders,  rather  than  civil 
penalties,  are  used  when  the  intent  is  to 
suspend  or  terminate  licensed  activities) 
or  adversely  affects  a  licensee's  ability 
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to  safely  conduct  licensed  activities. 
The  deterrent  effect  of  civil  penalties  is 
best  served  when  the  amounts  of  the 
penalties  take  into  account  a  licensee's 
ability  to  pay.  In  determining  the 
amount  of  civil  penalties  for  licensees 
for  whom  the  tables  do  not  reflect  the 
ability  to  pay  or  the  gravity  of  the 
violation,  the  NRC  will  consider  as 
necessary  an  increase  or  decrease  on  a 
case-by-case  basis.  Normally,  if  a 
licensee  can  demonstrate  financial 
hardship,  the  NRC  will  consider 
payments  over  time,  including  interest, 
ra&er  than  reducing  the  amount  of  the 
dvil  penalty.  However,  where  a  licensee 
claims  financial  hardship,  the  licensee 
will  normally  be  required  to  address 
why  it  has  sufficient  resources  to  safely 
conduct  licensed  activities  and  pay 
license  and  inspection  fees. 


Table  1  A.— Base  Civil  Penalties 


c.  Test  reactors,  mills  and  ura- 
nium conversion  facilities, 
contractors,  waste  disposal  Ih 
censees,  and  industrial 
radiographers 511,000 


C.  Orders 

•        •        •        •        * 

5.  Orders  to  non-licensees,  including 
contractors  and  subcontractors,  holders 
of  NRC  approvals,  e.g.,  certificates  of 
compliance,  early  site  permits,  standard 
design  certificates,  or  applicants  for  any 
of  them,  and  to  employees  of  any  of  the 
foregoing,  are  used  when  the  NRC  has 
identified  deliberate  misconduct  that 
may  cause  a  licensee  to  be  in  violation 
of  an  NRC  requirement  or  where 
incomplete  or  inaccurate  information  is 
deliberately  submitted  or  where  the 
NRC  loses  its  reasonable  assurance  that 
the  licensee  will  meet  NRC 
requirements  with  that  person  involved 
in  licensed  activities. 


D.  Related  Administrative  Actions 

In  addition  to  the  formal  enforcement 
actions.  Notices  of  Violation,  civil 
penalties,  and  orders,  the  NRC  also  uses 
administrative  actions,  such  as  Notices 
of  Deviation,  Notices  of 
Nonconformance,  Confirmatory  Action 
Letters,  Letters  of  Reprimand,  and 
Demands  for  Information  to  supplement 
its  enforcement  program.  The  NRC 
expects  licensees  and  contractors  to 
adhere  to  any  obligations  and 
commitments  resulting  fi-om  these 


actions  and  will  not  hesitate  to  issue 
appropriate  orders  to  ensure  that  these 
obligations  and  commitments  are  met. 

1.  Notices  of  Deviation  are  written 
notices  describing  a  hcensee's  failure  to 
satisfy  a  commitment  where  the 
commitment  involved  has  not  been 
made  a  legally  binding  requirement.  A 
Notice  of  Deviation  requests  a  licensee 
to  provide  a  written  explanation  or 
statement  describing  corrective  steps 
taken  (or  plaimed),  the  results  achieved, 
and  the  date  when  corrective  action  will 
be  completed. 

2.  Notices  of  Nonconformance  are 
written  notices  describing  contractors' 
failures  to  meet  commitments  which 
have  not  been  made  legally  binding 
requirements  by  NRC.  An  example  is  a 
commitment  made  in  a  procurement 
contract  with  a  licensee  as  required  by 
10  CFR  part  50,  Appendix  B.  Notices  of 
Nonconformances  request  non-licensees 
to  provide  written  explanations  or 
statements  describing  corrective  steps 
(taken  or  planned),  the  results  achieved, 
the  dates  when  corrective  actions  will 
be  completed,  and  measures  taken  to 
preclude  recurrence. 

3.  Confirmatory  Action  Letters  are 
letters  confirming  a  licensee's  or 
contractor's  agreement  to  take  certain 
actions  to  remove  significant  concerns 
about  health  and  safety,  safeguards,  or 
the  environment. 


VIII.  Enforcement  Actions  Involving 
Individuals 

***** 

Listed  below  are  examples  of 
situations  which  could  result  in 
enforcement  actions  involving 
individuals,  licensed  or  unlicensed.  If 
the  actions  described  in  these  examples 
are  taken  by  a  licensed  operator  or  taken 
deliberately  by  an  unlicensed 
individual,  enforcement  action  may  be 
taken  directly  against  the  individual. 
However,  violations  involving  willful 
conduct  not  amounting  to  deliberate 
action  by  an  unlicensed  individual  in 
these  situations  may  result  in 
enforcement  action  against  a  licensee 
that  may  impact  an  individual.  The 
situations  include,  but  are  not  limited 
to,  violations  that  involve: 

•  Willfully  causing  a  licensee  to  be  in 
violation  of  NRC  requirements. 

•  Willfully  taking  action  that  would 
have  caused  a  licensee  to  be  in  violation 
of  NRC  requirements  but  the  action  did 
not  do  so  because  it  was  detected  and 
corrective  action  was  taken. 

•  Recognizing  a  violation  of 
procedural  requirements  and  willfully 
not  taking  corrective  action. 

•  Willfully  defeating  alarms  which 
have  safety  significance. 


•  Unauthorized  abandoning  of  reactor 
controls. 

•  Dereliction  of  duty. 

•  Falsifying  records  required  by  NRC 
regulations  or  by  the  facility  license. 

•  Willfully  providing,  or  causing  a 
licensee  to  provide,  an  NRC  inspector  or 
investigator  with  inaccurate  or 
incomplete  information  on  a  matter 
material  to  the  NRC. 

•  Willfully  withholding  safety 
significant  information  rather  than 
making  such  information  known  to 
appropriate  supervisory  or  technical 
personnel  in  the  licensee's  organization. 

•  Submitting  false  information  and  as 
a  result  gaining  unescorted  access  to  a 
nuclear  power  plant. 

•  Willfully  providing  false  data  to  a 
licensee  by  a  contractor  or  other  person 
who  provides  test  or  other  services, 
when  the  data  affects  the  licensee's 
compliance  with  10  CFR  Part  50, 
Appendix  B,  or  other  regulatory 
requirement. 

•  Willfully  providing  false 
certification  that  components  meet  the 
requirements  of  their  intended  use,  such 
as  ASME  Code. 

•  Willfully  supplying,  by  contractors 
of  equipment  for  transportation  of 
radioactive  material,  casks  that  do  not 
comply  with  their  certificates  of 
compliance.  ' 


X.  Enforcement  Action  Against  Non- 
Licensees  .^  - 

The  Commission's  enforcement  policy 
is  also  applicable  to  non-licensees, 
including  contractors  and 
subcontractors,  holders  of  NRC 
approvals,  e.g.,  certificates  of 
compliance,  early  site  permits,  standard 
design  certificates,  quality  assurance 
program  approvals,  or  applicants  for  any 
of  them,  and  to  employees  of  any  of  the 
foregoing,  who  knowingly  provide 
components,  equipment,  or  other  goods 
or  services  that  relate  to  a  licensee's 
activities  subject  to  NRC  regulation.  The 
prohibitions  and  sanctions  for  any  of 
these  persons  who  engage  in  deliberate 
misconduct  or  knowing  submission  of 
incomplete  or  inaccurate  information 
are  provided  in  the  rule  on  deliberate 
misconduct,  e.g.,  10  CFR  30.10  and  50.5. 

Contractors  who  supply  products  or 
services  provided  for  use  in  nuclear 
activities  are  subject  to  certain 
requirements  designed  to  ensure  that 
the  products  or  services  supplied  that 
could  affect  safety  are  of  high  quality. 
Through  procurement  contracts  with 
licensees,  suppliers  may  be  required  to 
have  quality  assurance  programs  that 
meet  applicable  requirements,  e.g.,  10 
CFR  part  50T  Appendix  B,  and  10  CFR 
part  71,  subpart  H.  Contractors 
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supplying  cell  ain  products  or  services 
to  licensees  ame  subject  to  the 
requirements  6f  10  CFR  part  21 
regarding  repiorting  of  defects  in  basic 
components. 

When  insp^  crtions  determine  that 
violations  of  NRC  requirements  have 
occurred,  or  ^at  contractors  have  failed 
to  fulfill  contractual  commitments  (e.g., 
10  CFR  part  50.  Appendix  B)  that  could 
adversely  affect  the  quality  of  a  safety 
significant  product  or  service, 
enforcement  action  will  be  taken. 
Notices  of  Violation  and  civil  penalties 
will  be  used,  as  appropriate,  for  licensee 
failures  to  ensure  that  their  contractors 
have  programs  that  meet  applicable 
requirementsL  Notices  of  Violation  will 
be  issued  for  contractors  who  violate  10 
CFR  part  21.  Dvil  penalties  will  be 
impoised  agaijdst  individual  directors  or 
responsible  officers  of  a  contractor 
organization  who  knowingly  and 
consciously  &il  to  provide  the  notice 
required  by  10  CFR  21.21(b)(1).  Notices 
of  NonconfcH^nance  will  be  used  for 
contractors  wlko  fail  to  meet 
commitment$  {related  to  NRC  activities. 


Supplement  l-^Reactor  Operatioiis 

C.6.  A  lice^^  failure  to  conduct 
adequate  oversight  of  contractors 
resulting  in  the  use  of  products  or 
services  that  are  of  defective  or 
indeterminate  quaUty  and  that  have 
safety  sigmfi^:^ce; 


Supplement 
Matters 


C.8.  A  fail 
that  contracti^^ 
fitaess-for-d 


:r 


i|ie 


-Miscellaneous 


to  assure,  as  required, 
have  an  effective 
program; 


Dated  at  Rodi|viUe,  Maryland,  this  6th  day 
of  January.  1996. 

For  The  Nuclear  Regulatory  Commissioa. 
JahnCHoyk.l  | 
Secretary  ofthk  Commission. 
(FR  Doc.  9&-734  Filed  1-12-98;  8:45  am] 

MLUNO  COOe  7S^i41-P 

^ G 

NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Acr,M«flfHng 

AQENCY  HOU)|lfQ  THE  MEETMQ:  Nuclear 
Regulatory  C^^nmission. 

DATE:  Weeks  iof  January  12. 19,  26,  and 
February  2, 1J998. 

PLACE:  Commissioners'  Conference 
Room,  11555  ^ockville  Pike,  Jlockville, 
Maryland. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  January  12 
Thursday,  January  15 

9:00  a.m.    Affirmation  Session  (Public 
meeting)  (if  needed) 

IVeek  of  January  19 — Tentative 

Wednesday,  January  21 

10:00  a.m.    Briefing  on  Operating 

Reactors  and  Fuel  FadUties  (Public 
meeting)  (Contact):  William  Dean, 
301-415-1726) 

2:00  p.m    Briefing  on  Material  Control 
of  Generally  Licensed  Devices 
(Public  Meeting)  (Contact:  Larry 
Camper.  301-415-7231) 

4:00  p.m.    Affirmation  Session  (Public 
meeting) 

Friday,  January  23 

9:30  a.m.    Discussion  of  biteragency 
Issues  (Closed — ^Ex.  9) 

Week  of  January  26 — Tentative 

Wednesday,  January  28 

11:30  a.m.    Affirmation  Session  (Public 
meeting)  (if  needed) 

Week  of  February  2 — Tentative 

Wednesday,  February  4 

11:30  a.m.    Affirmation  Session  (PubUc 
meeting)  (if  needed) 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh^uc.gov  or 
dkwQmc.gov. 

Dated:  January  9, 1998. 
Willum  M.  HiU.  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  98-957  Filed  1-9-98;  2:56  pm] 

MUJNO  CODE  78«>-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

piiUMi  No.  34-39619;  FHe  Na  8R-CHX- 
97-2q 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Amending  the 
Exchange's  Clearfng  the  Post  Policy 
for  Cabinet  Securities 

January  6, 1998. 

On  October  23. 1997.  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  the  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  piu-suant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,* 
amending  the  Exchange's  clearing  the 
post  policy  for  cabinet  sectirities.  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Re^ster  on  November  28, 1997.  No 
comment  letters  were  received.  This 
order  approves  the  proposed  rule 
change. 

L  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  its 
existing  clearing  the  post  policy  for 
cabinet  securities  for  a  six-month  pilot 
period.  The  clearing  the  post  policy  is 
contained  in  interpretation  and  policy 
.02  of  CHX  Article  XX,  Rule  10.'  The 
Exchange's  clearing  the  post  policies 
were  previously  contained  in  several 
Notices  to  Members  which  had  been 
approved  by  the  Commission.*  These 
Notices  to  Members,  and  their 
corresponding  Approval  Orders,  explain 
the  Exchange's  clearing  the  post 
requirements. 

m  general,  the  clearing  the  post  policy 
requires  a  floor  broker  or  market  maker 
to  clear  the  post  by  his  or  her  physical 
presence  at  the  post.  The  purpose  of  this 
proposed  rule  change  is  to  permit  a  floor 
broker  or  market  mtJcer  to  clear  the  post 
in  cabinet  securities  by  phone.  The  bids 
and  offers  made  to  clear  the  post  by 
phone  will  be  audibly  announced  at  the 
cabinet  post  through  a  speaker  system 
maintained  by  the  Exchange.  This  new 


>15U.S.C78»(b)(l). 

» 17  CTR  240.19b-*. 

'  See  S«curitiM  Exchange  Act  Ralaua  No.  39337 
(Novembai  19, 1997)  granting  immadiat* 
effectivaneas  to  SR-CHX-97-30. 

*  Sacuritias  Exchange  Act  Ralaaaa  No.  33806 
(March  23,  1994)  59  FR  15248  (Notica  of  Filing  and 
Immediate  Effectiveness  of  File  No.  SR-CHX-44- 
03);  Securities  Exchange  Act  Release  No.  17766 
(May  8. 1981)  46  FR  25745  (Order  approving  SS- 
MSE-81-3  and  SR-MSE-81-5):  and  SecuriUaa 
Exchange  Act  Release  No.  28638  (Novambar  39, 
1990)  55  FR  49731  (Order  approving  SR-MSE-W- 
7). 
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policy  will  be  efliective  for  a  six-month 
pilot  period  to  permit  the  Exchange  to 
determine  the  effectiveness  of  the  new 
poUcy  before  implementing  it  on  a 
permanent  basis. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Sections  6(b)(5) '  in  that 
it  is  designed  to  prevent  fraudulent, 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  aiul  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest.^ 

The  Commission  believes  that 
allowing  floor  brokers  or  market  makers 
to  clear  the  post  for  cabinet  securities   , 
while  remaining  at  their  post  will 
ensure  that  these  floor  brokers  or  market 
makers  will  be  at  their  posts  when  they 
need  to  respond  to  orders  in  more  liquid 
seciuities  at  a  much  faster  pace. 

The  Commission  believes  that 
approving  the  proposed  rule  change  on 
a  pilot  basis  is  reasonable  under  the  Act 
because  it  will  serve  to  protect  investors 
and  the  public  interest  by  providing  the 
Exchange  with  the  opportunity  to 
evaluate  the  efi^ects  of  allowing  floor 
brokers  and  market  makers  to  clear  the 
post  for  cabinet  securities  by  phone 
instead  of  in  person,  and  to  determine 
whether  any  modifications  are 
necessary.  The  pilot  program  will  expire 
on  July  6, 1998.  The  Commission 
requests  that  the  CHX  submit  a  report 
on  the  effiectiveness  of  the  pilot  program 
by  June  6, 1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ^  that  the 
proposed  rule  change  (SR-CHX-97-28) 
is  approved  on  a  pilot  basis  through  July 
6. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
lonatlMn  G.  Katz, 
Secretary. 
|FR  Doc.  98-722  Filed  1-12-98;  8:45  am) 

8UM0  OOOE  WIO-AI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #2999] 

The  Territory  of  Guam;  Amendment  #1 

hi  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  December  29, 1997,  the  above- 
numbered  E)eclaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
December  16, 1997  and  continuing 
through  December  17, 1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
February  17, 1998  and  for  economic 
injury  the  termination  date  is  September 
17. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  30, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-740  Filed  1-12-98;  8:45  am) 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #3042] 

New  York  and  Contiguous  Counties  in 
Connecticut  and  New  Jersey 

Westchester  County  and  the 
contiguous  counties  of  Bronx,  Putnam, 
and  Rockland  in  New  York;  Fairfield 
County  in  Connecticut;  and  Bergen 
County  in  New  Jersey  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  fire  in  the  Village  of  Dobbs 
Ferry  which  occurred  on  December  15, 
1997.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  March  2, 1998  and  for 
economic  injiuy  imtil  the  close  of 
business  on  September  30, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Boulevard  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


»15U.S.CS78f(b)(5). 

*In  ap[HOving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

'15U.S.C7a«(bM2). 
•17  CFR  200.30-3(a)(12). 


Percent 

For  Ptiysical  Damage: 
Homeowners  Witti  Credit 
Available  Elsewhere  J. 

7.625 

Homeowners  Without  Credit 
Availat)le  Elsewhere  

3.812 

Businesses  With  Credit  Avail- 
able Elsewhere 

8.000 

Businesses  and  Non-Profit 
Organizations  Without 
Credit  Availat>le  Elsewhere 

4.000 

Percent 

Others  (Including  Non-Profit 

Organizations)  Wtth  Credit 

^ 

Available  Elsewhere  

7.125 

For  Economic  Injury: 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where   

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  and  economic  injury 
damage  are  304205  and  969700  for  New 
York,  304305  and  969800  for 
Connecticut,  and  304405  and  969900  for 
New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  31, 1997. 
Paid  N.  Weech, 
Acting  Administrator. 
[FR  Doc.  98-738  Filed  1-12-98;  8:45  am] 
BILUNG  CODE  8(t2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3041] 
Northern  Mariana  Islands 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  24, 
1997, 1  find  that  the  Island  of  Rota  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands  constitutes  a  disaster  area  as  a 
result  of  damages  caused  by  Typhoon 
Foka  and  associated  torrential  rains, 
high  winds,  high  surf,  and  tidal  surges 
beginning  on  December  16, 1997  and 
continuing.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  26, 1998  and  for 
economic  injury  until  the  close  of 
business  on  September  24, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento.  CA  95853- 
4795. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  With  Credit 
Available  Elsewhere  

7.625 

Homeowners  Without  Credit 
Available  Elsewhere  

3.812 

Businesses  With  Credit  Avail- 
able Elsewhere 

8.000 

Businesses  and  Non-Profit 
Organizations  Without 
Credit  Available  Elsewhere 

Others  (Including  Non-Profit 
Organizations)  With  Credit 
Available  Elsewhere  

4.000 
7.125 

For  Economic  Injury: 
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Businesses  ikd  SmaU  Agri- 
cuttural  Cooperatives  With- 
out Credit  Available  Else- 
where   L 


Percent 


4.000 


The  numb^t  assigned  to  this  disaster 
for  physical  aimage  is  304106  and  for 
economic  inj^^y  the  number  is  969600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  ^4o02  and  59008) 

Dated:  Deceit  ber  30, 1997. 

Bernard  Kuliki 

Associate  Adnii  nistratorfor  Disaster 
Assistance.      \ ; 

[FR  Doc.  98-7^^  Filed  1-12-98;  8:45  am) 

BILUNQ  CODE  Wti-01-P 


DEPARTMENT  OF  STATE 
Public  NoticeliTOe] 

Bureau  of  0<teans  and  International 
Environmen^l  and  Scientific  Affairs; 
Notice  of  Meting 

agency:  Bur^du  of  Oceans  and 

bitemationaiiflnvironmental  and 

Scientific  Afuirs  (OES),  Department  of 

State. 

ACTION:  Notice  of  a  public  meeting 

regarding  Government  Activities  on 

Internationa)! Harmonization  of 


Chemica)  CI 
Systems. 


sification  and  Labeling 


SUMMARY:  Thi  i  pubUc  meeting  will 
provide  an  upnate  on  current  activities 
related  to  int^hiational  harmonization 
since  the  previous  public  meeting, 
conducted  0|:tol)er  17, 1997  (See 
Department  0^  State  Public  Notice  2608. 
on  pages  519^16-51927  of  the  Federal 
Register  of  Odtober  3, 1997.)  The 
meeting  will  also  offer  interested 
organizations  and  individuals  the 
opportunity  tio  provide  information  and 
views  for  coii^deration  in  the 
development  of  U.S.  government  poUcy 
positions.  For  more  complete 
information  0^  the  harmonization 
process,  plea^fe  refer  to  State  Department 
Public  Notice  2526,  pages  15951-15957 
of  the  Federsil  Register  of  April  3, 1997. 

The  meeting  will  take  place  from  10 
am  until  nooiii  on  January  23  in  Room 
N3437  ABC,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW, 
Washington,  D-C.  Attendees  should  use 
the  entrance  tl  C  and  Third  Streets  NW. 
To  facilitate  etttry,  please  have  a  picture 
ID  available  aiid/or  a  U.S.  government 
building  pass  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  in|ormation  or  to  submit 
written  comn  lents  or  information, 
please  contacti  Mary  Frances  Lowe,  U.S. 


Department  of  State.  OES/ENV,  Room 
4325.  2201  C  Street  NW.  Washington. 
D.C.  20520.  Phone  (202)  736-7111,  fax 
(202)  647-5947. 

SUPPLEMBaARY  INFORMATION:  The 
Department  of  State  is  announcing  a 
public  meeting  of  the  interagency 
committee  concerned  with  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
systems  (an  effort  often  referred  to  as  the 
"globally  harmonized  system"  or  GHS). 
The  purpose  of  the  meeting  is  to  provide 
interested  groups  and  individuals  with 
an  update  on  activities  since  the 
October  17, 1997,  public  meeting,  a 
preview  of  key  upcoming  international 
meetings,  and  an  opportunity  to  submit 
additional  information  and  comments 
for  consideration  in  developing  U.S. 
government  positions.  Representatives 
of  the  following  agencies  participate  in 
the  interagency  group:  the  Department 
of  State,  the  Environmental  Protection 
Agency,  the  Department  of 
Transportation,  the  Occupational  Safety 
and  Health  Administration,  the 
Consumer  Product  Safety  Commission, 
the  Food  and  Drug  Administration,  the 
Department  of  Commerce,  the 
Department  of  Agriculture,  the  Office  of 
the  U.S.  Trade  Representative,  and  the 
National  Institute  of  Environmental 
Health  Services. 

The  Agenda  of  the  public  meeting 
will  include: 

1.  Introduction 

2.  Reports  on  recent  international 
meetings 

•  Meeting  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Mixtures  Working 
Group,  November  20-21,  Ottawa, 
Canada.  The  working  group  conducted 
its  first  meeting  and  outlined  a 
workplan  for  developing  a  review  of 
existing  classification  systems  for 
chemical  mixtures. 

•  Meeting  of  the  Coordinating  Group 
for  the  Harmonization  of  Chemical 
Classification  Systems  (CG/HCCS), 
November  24-26, 1997,  in  Ottawa, 
Canada.  The  agenda  for  this  meeting 
included  further  consideration  of  the 
clarification  of  the  scope  of  the  GHS  and 
of  the  appropriate  institutional 
arrangements  for  updating  and 
maintaining  the  system.  Papers  fi'om  the 
meeting  on  these  subjects  are  available 
in  the  public  docket,  described  below. 

•  Meeting  of  the  UN  Subcommittee  of 
Experts  on  the  Transport  of  Dangerous 
Goods.  December  8-18,  in  Geneva. 
Switzerland.  The  Subcommittee 
considered  physical  hazard 
classification  criteria  proposals. 

3.  Preparation  for  upcoming  meetings. 

•  Meeting  of  the  Oi^anization  for 
Economic  Cooperation  and 


Development  Advisory  Group  on 
Harmonization.  This  meeting  will  focus 
on  classification  criteria  proposals  for 
health  and  environmental  endpoints. 

4.  Public  Comments. 

5.  Concluding  Remarks. 
Participants  in  the  meeting  may 

submit  written  comments  as  well  as 
speak  on  topics  relating  to 
harmonization  of  chemical  classification 
and  labeling  systems.  All  written 
comments  will  be  placed  in  the  pubfic 
docket  (OSHA  docket  H-022H).  The 
docket  is  open  £rom  10  am  unti)  4  pm, 
Monday  through  Friday,  and  is  located 
at  the  Department  of  Labor,  Room  2625, 
200  Constitution  Avenue  NW, 
Washington,  D.C.  (Telephone:  202-219- 
7894;  Fax:  202-219-5046).  The  public 
may  also  consult  the  docket  to  review 
previous  Federal  Register  notices, 
comments  received,  a  working  "thought 
starter"  document  of  the  CG/HCCS  on 
the  scope  of  the  harmonization  effort. 
U.S.  government  and  stakeholder 
comments  on  the  "thought  starter" 
scope  clarification.  Questions  and 
Answers  about  the  GHS,  and  a  response 
to  comments  on  the  April  3  Federal 
Register  notice. 

Dated:  January  6, 1998. 
Robert  J.  Ford, 

Deputy  Director,  Off  ice  of  Environmental 
Policy,  Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
IFR  Doc.  98-715  Filed  1-12-98;  8:45  am) 

BtUNW  CODE  4710-0»-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  271(q 

Advisory  Committee  on  Religious 
Freedom  Abroad;  Public  Meeting 
Notice 

The  Department  of  State  announces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  on  Friday,  January  23, 
1998  at  10:00  a.m.  in  the  Loy  Henderson 
room  at  the  U.S.  Department  of  State. 
2201  C  Street,  N.W..  Washington  D.C. 
The  purpose  of  the  meeting  will  be  the 
presentation  of  an  interim  report, 
prepared  by  the  Committee's  sub-groups 
and  including  recommendations  on 
religious  persecution  and  conflict 
resolution,  for  adoption  by  the  Advisory 
Committee  and  presentation  to  the 
Secretary  of  State.  Because  of  the 
Secretary's  rigorous  schedule,  it  has  not 
been  possible  to  provide  a  full  15  day's 
advance  notice  of  this  meeting. 

This  meeting  is  open  to  members  of 
the  public  up  to  the  seating  capacity  of 
the  room.  Admittance  to  the  State 
Department  building  is  only  by  means 
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of  a  pre-arranged  clearance  list.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title, 
company,  social  security  number,  date 
of  birth,  and  citizenship  to  Cecil  Grandy 
by  fax  at  (202)  647-9519  or  by  telephone 
at  (202)  647-1451.  All  attendees  must 
use  the  "C"  Street  entrance.  One  of  the 
following  valid  ID's  will  be  required  for 
admittance: 

Any  U.S.  driver's  license  with  photo, 
a  passport,  or  a  U.S.  Government  agency 
ID. 

For  further  information  contact 
Alexandra  Arriaga,  Executive  Secretary 
of  the  Committee  at  (202)  647-1422. 

Dated:  January  7. 1998. 
John  Shattuck. 

Assistant  Secretary  of  State,  Bureau  of 
Democracy,  Human  Rights  and  Labor, 
Chairman,  Advisory  Committee  on  Religious 
Freedom  Abroad. 

[FR  Doc.  98-816  Filed  1-9-98;  9:18  am] 

BILLING  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995 
(U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collections  of  information 
was  published  in  62  FR  52180,  October 
6, 1997.  — 

DATES:  Comments  must  be  submitted  on 
or  before  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
transportation  Statistics,  400  Seventh 
Street,  S\V.,  Washington,  DC  20590, 
(202)  366-4387. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Domestic  Cargo 
Transportation — Part  291. 

Type  of  Request:  Extension  of  a 
ciurently  approved  information 
collection. 


OMB  Control  Number:  2138-0023. 

Affected  Public:  Certificated  domestic 
all-cargo  carriers. 

Abstract:  The  Department  of 
Transportation  requires  air  carriers 
holding  section  418  certificates,  that  do 
not  submit  Form  41  reports,  to  file  Form 
291-A,  "Statement  of  Operations  and 
Statistics  Summary  for  Section  418 
Operations"  pursuant  to  14  CFR  291.42. 
This  form  is  used  to  monitor  air-cargo 
activity  carried  on  strictly  all-cargo 
flights. 

Needs  and  Uses:  Form  291-A 
financial  data  are  reviewed  in 
connection  with  an  air  carrier's 
operations  when  concerns  arise  as  to  a 
carrier's  financial  condition  as 
evidenced  by  reported  losses  and 
delinquency  in  payments  to  creditors. 
Data  comparisons  are  made  between 
current  and  past  periods  in  order  to 
assess  the  current  financial  positions. 
Financial  trend  lines  are  extended  into 
the  future  to  evaluate  the  continued 
viability  of  the  carrier.  When  an  all- 
cargo  carrier  wishes  to  extend  its 
operation  to  passenger  service,  the 
carrier's  prior  Form  291-A  filings  are 
examined  as  a  source  document  to  help 
determine  the  carrier's  financial 
condition.  FAA's  Safety  Indicators 
Division  is  developing  an  integrated 
approach  to  exposure  data  (Form  291- 
A  is  a  part  of  this  data)  in  the  aviation 
industry  to  support  the  Safety  Indicators 
Program.  FAA's  National  Safety  Data 
Center  is  ciurently  using  Form  291-A  in 
compiling  annual  year  end  flight  hours, 
miles  flown,  and  departures.  Also,  these 
activity  data  are  used  by  the  National 
Transportation  Safety  Board  in 
determining  the  airline  industry's 
annual  safety  indexes.  Commercial  all- 
cargo  activity  data  are  used  by  the  FAA 
in  estimating  the  excise  tax  paid  by 
shoppers  arid  held  by  the  all-cargo  air 
carriers.  Although  a  precise  tax  figure 
cannot  be  computed  from  the  Form 
291-A  reports  (because  some  cargo 
movements  are  exempted  from  the 
excise  tax),  an  estimation  is  possible  for 
revenue  budgeting  purposes. 

Estimated  Annual  Burden:  8  hours. 

Number  of  Respondents:  2. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention  DOT  Desk  Officer.  Comments 
are  invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  acciu-acy  of  the 
Department's  estimate  of  the  burden  of 


the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC.  on  January  6, 
1998.  ^ 

Vanester  M.  Wiiliams, 

Clearance  Officer,  Department  of 

Transportation. 

[FR  Doc.  98-758  Filed  1-12-98;  8:45  am] 

BILUNG  CODE  4910-e2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R,  E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research.  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
be  held  on  January  29-30, 1998  at  the 
Holiday  Inn  Rosslyn  Westpark  Hotel, 
1900  North  Fort  Myer  Drive,  Arlington. 
Virginia. 

On  Thiu-sday.  January  29  the  meeting 
will  begin  at  9:00  a.m.  and  end  at  5:00 
p.m.  On  Friday.  January  30  the  meeting 
will  begin  at  8:30  a.m.  and  end  at  3:00 
p.m.  The  planned  meeting  agenda 
includes  the  following.  The  Committee 
will  discuss  and  vote  on  a  follow-up 
report  by  the  Subcommittee  on  Air 
Traffic  Services  regarding  Fhght  2000  as 
well  as  the  report  of  the  Subcommittee 
on  Runway  Incursions.  FAA  will 
provide  follow-up  responses  regarding 
the  Committee's  "Report  on  the  Status 
and  Organization  of  Human  Factors 
Within  the  FAA"  and  "Report  of  the 
NAS  ATM  Panel."  FAA  also  will 
present  its  International  Research  and 
Development  Program;  Air  Traffic 
Management  Research  and  Development 
Action  Team  (ARDAT)  Report;  Global 
Analysis  Information  Network  (GAIN); 
Safety  Performance  Analysis  System 
(SPAS);  and  Flight  2000  Program. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  at  the  Federal  Aviation 
Administration.  AAR-200,  800 
Independence  Avenue.  SW, 
Washington,  DC  20591  (202)  267-7358. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time.  ' 
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Issued  in  Wa^ington,  DC  on  Januaiy  6. 
1998. 

Jan  Bradit-Cl4v. 

Deputy  Directdii  Office  of  Aviation  Research. 
(FR  Doc.  9&-7M  Filed  1-12-98;  8:45  am] 
MUMO  CODE  4M^1»^ 

\i ■ 

DEPARTMEHt  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  135; 
Environmenial  Conditions  and  Test 
Procedures  <or  Airt)ome  Equipment 

Pursuant  tcjlsection  10(a)(2)  of  the 
Federal  Advipbry  Committee  Act  (P.L. 
92-463.  5  U.i.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-135  me^iing  to  be  held  January  27- 
28, 1998,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA.  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  pC,  20036. 

The  agend^  jwill  include:  (1) 
Chairman's  Owning  Remarks;  (2) 
Introductions;  (3)  Acknowledgement/ 
Identification  of  Change  Coordinators 
for  Each  Section  of  DO-160;  (4)  Review 
£md  Approval  of  Minutes  of  the 
Previous  Meeting;  (5)  Review  Briefing 
Presented  to  the  RTCA  Technical 
Management  (Committee  on  07/29/97  by 
SC-135  Chairman  Regarding 
Recommendation  to  Approve/Release 
DO-160D  and, Future  SC-135  Work 
Objectives;  (6i)|  Review  Papers/ 
Comments  Received  Since  the  Release 
of  DO-160D;  ;(7)  Identify  Next  Steps  and 
Develop  a  Pl4ii  to  Accomplish  Them;  (8) 
Develop  a  Milestone  Schedule  to  Meet 
Plan  and  Iden^fy  SC-135  Meeting 
Plans;  (9)  Neijvl/Unfinished  Business; 
(10)  Closing.  ! ! 

Attendance  is  open  to  the  interested 
public  but  liqiited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  atit^e  meeting.  Persons 
wishing  to  prpbent  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  983-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  writtjen  statement  to  the 
committee  at  any  time. 

Issued  in  Wak^iington,  DC,  on  January  6, 
1998. 

Janice  L.  Peten, 
Desigaated  Offtc  iai. 
(PR  Doc.  98-79n  Filed  1-12-98;  8:45  am] 

MLUNQ  COOC  4*10>1*-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Tallahassee 
Regional  Airpori  Tallahassee,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
application  to  impose  and  use  a  PFC  at 
Tallahassee  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFRPart  158). 
DATES:  Comments  must  be  received  on 
or  before  February  12, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUowing 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr., 
Suite  400,  Orlando  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Philip  F. 
Inglese,  Airport  Finance  Administrator, 
of  the  City  of  Tallahassee  at  the 
following  address:  Tallahassee  Regional 
Airport,  3300  Capital  Circle,  SW,  Suite 
1,  Tallahassee,  Florida  32310. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Tallahassee  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  M.  Owen,  Project  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Dr.,  Suite  400, 
Orlando,  Florida  32822,  407-812-6331. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Tallahassee  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  January  5, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fiom  a  PFC 
submitted  by  the  City  of  Tallahassee 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 


158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  7, 1997. 

The  following  is  a  brief  overview  of 
PFC  Apphcation  No.  98-03-C-OO-TLH. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  June 
1,1998 

Proposed  charge  expiration  date: 
February  28,  2004 

Total  estimated  PFC  revenue: 
$6,060,942 

Brief  description  of  proposed 
project(s):  Airfield  Lighting  Control 
System;  Terminal  Tile  Roof;  Runway  9/ 
27  Erosion  Control;  Taxiway  "T" 
Relocation;  ARFF  Road  Improvements; 
Miscellaneous  Airfield  Improvements 
(Install  Wind  Cone  and  Runway  18/36 
PAPIs);  T-Hanger  Access  Taxiway; 
ARFF  Stormwater  Improvements;  ADA 
AccessibiUty  Ramp;  FAR  Part  150  Noise 
Mitigation/Land  Acquisition 
(Programming);  Disabled  Passenger  Lifl; 
Taxiway/Apron  Improvements 
(Professional  Services);  Taxiways  "H" 
and  "M"  Widening;  Rwy  18/36  Lighting 
and  Shoulder  Improvements;  Terminal 
Service/ Access  Road  Improvements 
(Professional  Services);  FAR  Part  150 
Noise  Mitigation/Land  Acquisition 
llmplementation);  PFC  Administration 
Costs 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Part  135 
Air  Taxi/Commercial  Operators  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Tallahassee. 

Issued  in  Orlando,  Florida  on  January  5, 
1998. 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  98-789  Filed  1-12-98:  8:45  am] 

BILUNQ  CODE  4«1(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  Of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Pro-ams 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 
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summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  ntunber  in  the  "Natiue  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — ^Rail 
freight.  3 — Cargo  vessel,  4 — Cargo 


aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on  ' 
or  before  February  12, 1998. 
ADDRESS  COMMBITS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  Room  8421,  DHM-30, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of     ' 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATKM  CONTACT: 


Copies  of  the  applications  (See  Docket 
Niunber)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401.  at  the  U.S.  Department  of 
Transportation.  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  7. 
1998. 

J.  Sozaniw  Hsdgepetfi, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


New  Exemptions 

^ 

Application  No. 

Docket  No. 

Regulation(s)  affected 

Nature  of  exemptkMi  thereof 

12014-N 

RSPA-97- 

The  Trane  Co..  TEN-E 

49  CFR  173.306(e)(1)  

To  authorize  the  transportation  in  commerce  of  used 

3235 

Packaging  Services, 
Newport,  MN. 

refngerating  machines  containing  no  more  than 
1000  pounds  of  Class  A  refrigerants  classed  as 
Diviskxi  2.2  (mode  1). 

12020-N 

RSPA-98- 

Rhone-Poutenc,  Inc7 

49  CFR  174.67(i)&(j)  

To  authorize  tank  cars  containing  Class  3  and  8  ma- 

3307 

Rhodia  Inc.,  Sheiton. 
CT. 

terial  to  remain  standing  with  unknding  conneo- 
tkins  attached  when  untoading  has  been  tempo- 
rarily discontinued  or  untoading  incomplete  with- 
out the  physkal  presence  of  an  unkiader  (mode 
2). 
To  authorize  the  transportation  in  commerce  of  dry 

12021-N 

RSPA-98- 

Praxair.  Inc.,  Danbury,  CT 

49  CFR  172.101(0(3)  

3309 

' 

metal  catalyst  classified  as  Division  42.  to  be 
transported  in  non-DOT  specificatkxi  buk  packag- 
ing (modes  1.3). 
To  authorize  the  use  of  uRrasonk:  inspectwn  in  Neu 

12022-N 

RSPA-9&- 

Taytor-Wharton,  Harris- 

49  CFR  (e)(15)(vi). 

3308 

burg,  PA. 

173.302  (c)(2),  (3),  (4) 
&  (5).  173.34(e)(1). 

of  hydrostatic  pressure  test  and  internal  visual  in- 
spectxxi  of  3AA  cylinders  for  use  In  transporting 

(e)(3).  (e)(4).  (e)(8). 
(e)(14).  173.34(e)(1). 
(e)(3).  (e)(4).  (e)(8). 
(e)(14).  (e). 

hazardous  materials  classed  as  Divisk)n  2.1.  2.2 
and  2.3  (modes  1,2.  3.  4.  5). 

120e3-N 

RSPA-98- 

Apollo  Industries,  N. 

49  CFR  171.5, 

To  authonze  the  manufacture,  maridng,  and  sale 

3310 

Clarendon,  VL 

171.5(a){1)(iO,  178.603. 

and  use  of  an  alternative  discharge  control  sys- 
tem for  cargo  tanks  used  for  the  transportatton  in 
commerce  of  lk|uefied  compressed  gases  (mode 
1). 
To  authorize  the  transportatnn  of  various  health 

12a24-N 

RSPA-98- 

Warner-Lambert  Co., 

49  CFR  171-180 

3311 

Morris  Plains,  NY. 

care  and  consumer  products,  meeting  the  defini- 
tnn  of  hazardous  materials,  across  pubNc  road- 
way to  be  transported  as  unregulated  (mode  1). 

BILUNQCOOi 


(PR  Doc.  98-759  Filed  1-12-98;  8:45  am]       , 
BHJJNB  OOOE  4«10-a»-M 

DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Special  Programs 
Administration 

Office  of  Hazardous  IMaterials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  for  exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because  of 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to. 
provide  for  additional  hazardous 


materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
niunbers^with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  C(Hnments  must  be  received  on 
or  before  January  28, 1998. 
ADDRESSES  COMMENTS  TO:  Docket  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  she  uld  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
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comments  is  quired,  include  a  self- 
addressed  staip^ed  postcard  showing 
the  exemptiop:;  ^umber. 


Application  No. 


9421-M  . 
9706-M  . 

10047-M 
11986-M 
11989-M 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 


Room  8426,  Nassif  Building.  400  7th 
Street  SW..  Washington.  DC. 


Docket  No. 


RSPA-98-3171 
RSPA-98-3170 


Applicant 


Taylor-Wharton,  Hanisburg,  PA  (See  Footnote  1)  

Taylor-Wharton.  Harrisburg.  PA  (See  Footnote  2) 

Taylor-Wharton,  Harrisburg,  PA  (See  Footnote  3)        " 

Taylor-Wharton,  Harrisburg.  PA  (See  Footnote  4)  

U.S.  Department  of  Defense,  Falls  Church.  VA  (See  Footnote  5) 
U.S.  Department  of  Defense.  Falls-Church.  VA  (See  Footnote  6) 


Modification  of 
exemption 


9421 
9706 
9909 

10047 
11986 

11 


in  I 
noJSo^^ScSSSnTeeTcJIinSS^^^^^^^  injij^^hydrostat^  p.We  test  and  intern^  ^  .«pect^  ^ 

speS<SrySllr''!SSt!^K^^^^  <"  hydrostatic- pressure  test  and  interna,  visual  inspects  of  non-DOT 

beloL'^^^^ftSS'SffinStto^«^';Sir^^  "^^  '"  ^"^°"^«  ^«  ^'°^  °'  °-^-  '^'  ^'^P^-es  in  freight  containers 
^  jro  re«sue  the  exemption  originally  issued  on  an  emergency  basis  from  segregation  requirements  aboard  vessels  transporting  exptosive  ma- 


This  notice  ojflreceipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Hazardous  Materials 
Transportations  iAct  (49  U.S.C.  1806;  49 
CFR  1.53(e)).     i 

Issued  in  WashlMton,  DC.  on  Januarv  7. 
1998. 

J.  Suzanne  Hedgc|ietli, 

Director,  Office  of.Uazardous  Materials, 

Exemptions  and  Approvals. 

(FR  Doc.  98-760  Filed  1-12-98;  8:45  am) 

nUlNO  CODE  4*11 


"M|*« 


DEPARTMENT  ^F  THE  TREASURY 

Submission  to  CNMB  for  Review; 
Comment  Requ9st 

December  31, 1997. 

The  Department  of  Treasury  has 
submitted  the  foiltowing  public 
information  colliaction  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-rl3.  Copies  of  the 
submission(s)  nitty  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  TreasWy  Department 
Clearance  Officer,  Department  of  the 
Treasvuy,  Room  MlO,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenu^Service  (IRS) 

OMB  Number:  1545-0732. 

Regulation  Praj^  Number:  LR-236- 
81  Final  (TD  825tl^. 

Type  ofRevievri  Extension. 

Title:  Credit  for  Increasing  Research 
Activity. 


Description:  This  information  is 
necessary  to  comply  with  requirements 
of  Code  section  41  (section  44F  before 
change  by  Tax  Reform  Act  1984  and 
section  30  before  change  by  Tax  Reform 
Act  of  1986)  which  describes  the 
situations  in  which  a  taxpayer  is 
entitled  to  an  income  tax  credit  for 
increases  in  research  activity. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  63 
hours. 

OAfB  Number:  1545-1418. 

Regulation  Project  Number:  PS-52-93 
Final. 

Type  of  Review:  Extension. 
Title:  Gasoline  and  Diesel  Fuel  Excise 
Tax;  Registration  Requirements. 

Description:  Diesel  fuel  traders  must 
notify  their  terminal  operators  of  their 
registration  status.  Diesel  fuel  retailers 
must  notify  their  customers  who  buy 
dyed  diesel  fuel. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms.  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  322.550. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  Varies. 

frequency  o/flesponse;  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36.885  hours. 

OMB  Number:  1545-1450. 

Regulation  Project  Number:  FI-59-91 
Final. 

r>7)e  o/ReWew;  Extension. 


Title:  Debt  Instruments  With  Original 
Issue  Discount;  Contingent  Payments. 
Anti-Abuse  Rule. 

Description:  The  regulations  provide 
definitions,  general  rules,  and  reporting 
requirements  for  debt  instruments  that 
provide  for  contingent  payments.  The 
regulations  also  provide  definitions, 
general  rules,  and  recordkeeping 
requirements  for  integrated  debt 
instruments. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  180,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 
Frequency  of  Response:  On  occasion, 
Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  89,000  hours. 
OAfB  Number:  1545-1451. 
Regulation  Project  Number:  REG- 
248900-96  Final  (Formerly  n-72-88). 
Type  of  Review:  Extension. 
Title:  Definition  of  Private  Activity 
Bonds. 

Description:  Section  103  provides 
generally  that  interest  on  certain  State  or 
local  bonds  is  excluded  from  gross 
income.  However,  under  sections 
103(b)(1)  and  141,  interest  on  private 
activity  bonds  (other  than  quafified 
bonds)  is  not  excluded.  The  regulations 
provided  rules,  for  purposes  of  section 
141,  necessary  to  determine  how  bond 
proceeds  are  measured  and  used  and 
how  debt  service  for  those  bonds  is  paid 
or  secured. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,100. 
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Estitnated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  h9urs,  59 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  30.100  hours. 

OA£B  Number:  1545-1557. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-47. 

Type  o/flevjew;  Extension. 

Title:  Form  941  ELF  Program. 

Description:  Procedure  97—47 
provides  guidance  and  the  requirements 
for  participating  in  the  Electronic  Filing 
Program  for  Form  941. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  Hours  Per         ♦ 
Respondent/Recordkeeper:  46  hours,  32 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,305  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue,  NW,  Washington,  IX:  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-719  Filed  1-12-98;  8:45  am] 

HUJNG  CODE  4830-01-4> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  2. 1998. 

The  E)epartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Request:  In  order  to  begin  the 
survey  described  below  in  mid-January 
1998,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 


by  January  6, 1998.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-030-G. 

Type  of  Review:  Revision. 

Title:  Coordinated  Examination 
Program  Taxpayer  Survey  Initiative. 

Description:  Coordinated  Examination 
Program  (CEP)  Peer  Review  has  changed 
firom  a  process  review  of  closed  cases  to 
a  multi-phased  quality  review  that  will 
focus  upon  all  aspects  of  a  CEP 
examination.  The  on-site  review  will 
now  focus  solely  on  determining  the 
quality  of  issue  development  rather  than 
measuring  the  CEP  process.  The  reports 
will  be  formatted  into  a  CEP  auditing 
standards  outline.  The  four-phase 
approach  will  enable  the  IRS  to 
maintain  and  build  upon  its  benchmark 
data  while  exp^pding  the  issue  review 
aspects  of  the  Peer  Review.  The  four 
phases  are:  (1)  data  analysis  of  closed 
cases;  (2)  in-depth  issue  review;  (3)  case 
manager  self-assessment;  and  (4) 
taxpayer/stakeholder  input. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
800  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  98-720  Filed  1-12-98;  8:45  am] 

B4LUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  6, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Departmental  Offices/OflBce  of  Foreign 
Assets  Control 

OMB  Number:  1505-0164. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Reporting  and  r*rocedures 
Regulations. 

Description:  These  regulations 
consolidate  and  standardize  information 
collections  currently  authorized  under 
individual  parts  of  31  CFR  chapter  V, 
and  add  new  reporting  requirements 
relating  to  blocked  assets,  rejected  and 
retained  funds  transfers,  and  litigation, 
as  well  as  procedures  involving 
unblocking  of  funds  and  removal  from 
the  list  of  designated  persons  and 
blocked  vessels. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  15 
minutes. 

Frequency  of  Response:  On  occasion, 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,625  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-721  Filed  1-12-98;  8:45  am] 

WLUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Voluntary  Customer  Surveys 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Voluntary 
Customer  Surveys.  This  request  for 
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comment  is  Ming  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Writtea  comments  should  be 
received  on  or  beforiB  March  16, 1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group;  Room  3.2.C,  Attn.:  J. 
Edgar  Nichols,  1300  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20229. 
FOB  FURTHER  IMRMMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fohn  and  instructions 
should  be  dire^ed  to  U.S.  Customs 
Service,  iittn..  jjt  Edgar  Nichols,  Room 
3.2.C,  1300  Pettosylvania  Avenue,  NW, 
Washington.  DLp.  20229.  Tel.  (202)  927- 
1426. 

8UPf>LEMBiTAR|r|iNF0fMATi0N:  Customs 
invites  the  genial  public  and  other 
Federal  agend^  to  comment  on 
proposed  and/m  continuing  information 
collections  puisuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  inlfbrmation  is  necessary 
for  the  proper  performance  of  the 
functions  of  th^  agency,  including 
whether  the  information  shall  have 
practical  utility;!  (b)  the  acciu^cy  of  the 
agency's  estim^tjes  of  the  bimien  of  the 
collection  of  inrormatioh;  (c)  ways  to 
enhance  the  qukity,  utility,  and  clarity 
of  the  infojmat^^n  to  be  collected;  (d) 
ways  to  mmim^;ie  the  burden  including 
the  use  of  autoitiiated  collection 
techniques  or  t^6  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  cap^l  or  start-up  costs  and 
costs  of  operatiohs,  maintenance,  and 
purchase  of  services  to  provide 
information.  Thja  comments  that  are 
submitted  will  t>0  siunmarized  and 
included  in  the  (vustoms  request  for 
OfGce  of  Manag|B|ment  and  Budget 
(OMB)  approval.  AH  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  foUovtring 
iliformation  collection: 
Title:  Voluntary  Customer  Simreys. 
OMB  Number  1515-0206. 
Fonn  NumbetfN/A. 
Abstract:  Thef«  voluntary  customer 
surveys  will  be  pked  to  implement  E.O. 
12862  by  obtainitig  quantitative 
customer  data  for  the  purpose  of 
evaluating  custoniier  satisfaction. 

Current  ActioiiB:  There  are  no  changes 
to  the  informaticj^  collection.  This 
submission  is  bedhg  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Publitk  Businesses. 
Individuals,  Institutions. 


'Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  January  7, 1998. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Senrices  Group. 
(FR  Doc.  98-777  Filed  1-12-98;  8:45  am] 

BIUJNG  CODE  4aaO-02-P 


DEPARTMENT  OF  THE  TREASURY 
Custonw  S«rvtc0 

Proposed  Collwnion;  Comment 
Request;  Importation  of  Ethyl  Alcohol 
for  Non-Beverage  Purpose 

action:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concermng  the  Importation 
of  Ethyl  Alcohol  for  Non-Beverage 
Purpose.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998,  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C  20229,  Tel.  (202)  927- 
1426. 

SUPP1.EMENTARY  MFORMATION:  Customs 
invites  the  general  pubhc  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the    • 
functions  of  the  agency,  including 
whether  the  information  shaU  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 


enhance  the  quaUty.  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
OfBce  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importation  of  Ethyl  Alcohol  for 
Non-Beverage  Purpose. 
OAfBJVujiiber;  1515-0161. 
Form  Number:  N/A. 
Abstract:  This  collection  is  a 
declaration  claiming  duty-free  entry  is 
filed  by  the  broker  or  their  agent  and 
then  is  transferred  with  other 
documentation  to  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  15. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  January  8, 1998. 
J.  Edgar  Nichols. 

ream  Leader,  Information  Senrices  Group. 
[FR  Doc.  98-778  Filed  1-12-98;  8:45  ami 

BIUMQ  COM  4nO-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Transportation  Entry  and 
ManHast  of  Goods  Subject  to  Customs 
inspection  and  Permit 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  jMul  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
pubhc  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the 
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Transportation  Entry  and  Manifest  of 
Goods  Subject  to  Customs  Inspection 
and  Permit.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:].  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPt.6MENTARY  INFORMATION:  Custom$ 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  * 

whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docujnent  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Transportation  Entry  and 
Manifest  of  Goods  Subject  to  Customs 
Inspection  and  Permit. 

OMB  Number:  1515-0005. 

Form  Number:  Customs  Form  7512A 
andB. 

Abstract:  This  collection  submitted  on 
Customs  Form  751 2 A  and  B,  serves  as 
a  Transportation  Entry  and  Manifest  of 
Goods  Subject  to  Customs  Inspection 
and  Permit. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 


submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

.  Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  86,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/ A. 

Dated:  January  6, 1998. 
;.  Edgar  Nidiols. 

Team  Leader,  Information  Services  Group. 
(PR  Doc.  98-779  Filed  1-12-98;  8:45  am) 

WIXING  CODE  4a2IM»-P 


DEPARTMENT  OF  THE  TREASURY 

Gustoms  Service 

Proposed  Collection;  Comment 
Request;  Application  for  Exportation  of 
Articles  under  Special  Bond 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Exportation  of  Articles  under  Special 
Bond.  This  request  for  comment  is  being 
made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPlfMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 


for  the  prof)er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Custoins  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
dociunent  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Exportation  of 
Articles  under  Special  Bond. 

OMB  Number:  1515-0009. 

Form  Number:  Customs  Form  3495. 

Abstract:  This  collection  is  used  by 
importers  for  articles  which  may  be 
entered  temporarily  into  the  United 
States  and  are  free  of  duty  under  bond 
and  which  are  exported  within  one  year 
from  the  date  of  importation. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  W A. 

Dated:  January  5, 1998. 
J.  Edgar  Nichols, 

Team  Leader.  Information  Services  Group,  t 
(PR  Doc.  98-780  Filed  1-12-98;  8:45  am| 

BILLING  COOE  482(MI2-P 


DEPARTMENT  OP  THE  TREASURY 

Customs  Service 

Announcement  of  Outbound  Manifest 
and  Shipper's  Export  Declarations 
Compliance  Worlcstwps 

agency:  U.S.  Customs  Service. 
Department  of  Treasury. 
ACTION:  Notice  of  workshops. 
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summary:  Thi$  document  notifies 
members  of  tfte  trade  community  of  the 
plans  of  the  Ciistoms  Service  and  the 
Bureau  of  the  Census  to  implement 
significant  outreach  and  educational 
programs  for  qarriers  and  exporters 
shipping  by  a|i|-.  These  programs  are 
designed  to  help  improve  the 
completeness,  timeliness  and  accuracy 
of  the  outbound  manifest  and  the 
Shipper's  Export  Declaration  (SED) 
information  fifed  with  Customs.  Recent 
monitoring  ht$  indicated  that  a 
significant  low  level  of  compliance 
exists.  Workshops  wrill  be  presented  by 
the  Customs  Service  and  the  Bureau  of 
the  Census  in  various  ports  of  entry 
during  the  upcoming  months.  The 
locations  and  times  of  the  individual 
wrorkshops  w^U  be  announced  by  the 
local  ports  at  4  later  date. 
TOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information 
should  be  dirked  to  C.  Harvey  Monk, 
Jr..  Chief.  For0%n  Trade  Division. 
Bureau  of  the  Census,  Room  2104. 
Federal  Building  3.  Washington.  D.C. 
20233-6700.  bt  telephone  on  (301)  457- 
2255  or  by  fax  on  (301)  457-2645  or 
John  Dagostino^  Program  Officer  for  the 
Air  Manifest  Program  at  the  U.S. 
Customs  Serviiae.  Office  of  Field 
Operations.  Oiltbound  Process  Owner, 
Room  5.4C,  13100  Pennsylvania  Ave. 
N.W.,  Washin^on,  DC  20229,  by 
telephone  on  (EJ02)  927-7653  or  at  fax 
on  (202) 927-1442. 
SUPPLEMENTARY  INFORMATION:  The 
Customs  Service  and  the  Bureau  of  the 
Census  are  cusjtbmer  driven 
organizations  4lid.  as  such,  seek  to 
notify  members  of  the  trade  community 
of  the  development  of  plans  to 
implement  significant  outreach  and 
educational  programs  designed  to 
improve  the  coatipleteness,  timeliness, 
and  acciuacy  of  the  outboimd  air 
manifest  and  SED  information.  In 
addition,  this  i^^tice  outlines  plans  to 
inform  the  tradiei  commimity  of  their 
responsibilities  related  to  exports. 

The  Outbound  Process  is  one  of  the 
core  business  processes  of  the  U.S. 
Customs  Service.  This  process  is 
designed  to  faclfctate  international  trade 
while  achieving  ;the  highest  degree  of 
compliance  wifli  U.S.  export 
requirements  in  order  to  protect  the  U.S. 
national  security,  economic  interest, 
and  the  health  And  safety  of  the 
American  people. 

A  recent  sunnejy  of  air  carrier 
manifests  show^  significant  failings  by 
the  trade  community  with  respect  to 
reporting  requirements  of  the  Customs 
Service  and  the  Bureau  of  the  Census 
Some  of  the  spebific  problems  cited 
were: 


•  Air  carriers  were  not  submitting  all 
required  SEDs. 

•  Exporters  were  not  citing  proper 
SED  exemptions. 

•  Carriers  were  not  listing  all  required 
air  waybills  on  the  manifest. 

•  Inacotfate  or  incomplete  SED 
information  was  submitted  by  exporters. 

These  deficiencies  hinder  Customs  in 
its  efforts  to  detect  violations  of  export 
laws  and  also  result  in  inaccurate  trade 
statistics.  These  statistics,  utilized  in  the 
computation  of  the  "Balance  of  Trade" 
and  in  sensitive  trade  negotiations, 
affect  the  economic  well  being  of  every 
resident  of  the  United  States.  Therefore, 
the  capture  of  accurate  statistics  is 
critical. 

The  Customs  Service  and  the  Bureau 
of  the  Census  are  planning  to  hold 
outbound  workshops  for  air  carriers, 
exporters  and  freight  forwarders  who 
ship  in  the  air  environment  to  instruct 
them  regarding  their  responsibility  to 
comply  with  federal  export 
requirements.  The  agencies  anticipate 
that  such  workshops  will  begin  in 
March  1998.  These  workshops  will 
review  problems  currently  encountered 
with  the  reporting  data,  present  general 
results  of  the  outbound  manifest  siuvey, 
cover  specific  outbound  regulations  and 
requirements,  provide  an  overview  of 
the  Outbound  Process  and  provide 
information  on  the  Automated  Export 
System  (AES). 

In  addition,  the  workshops  will 
outline  the  specific  actions  and 
programs  developed  to  increase  the 
level  of  outbound  manifest  and  SED 
compliance.  The  Customs  Service  and 
the  Bureau  of  the  Census  will  be 
presenting  these  workshops  in  various 
ports  of  entry  diuing  the  upcoming 
months. 

After  approximately  one-hundred  and 
twenty  days  from  the  start  of  the 
outbound  workshops,  the  Customs 
Service  and  the  Bureau  of  the  Census 
will  begin  efforts  to  ensure  compliance 
with  federal  export  regulations,  thereby, 
increasing  manifest  and  SED 
compliance  in  the  air  environment.  This 
will  allow  the  trade  community  time  to 
review  internal  document  preparation 
and  filing  processes,  and  to  implement 
any  necessary  changes  required  to 
improve  compliance. 

Dated:  January  8, 1998. 
Peter  J.  Baish, 

Outbound  Process  Owner,  U,S.  Customs 
Service. 

[FR  Doc.  98-781  Filed  1-12-98;  8:45  am] 

BILUNG  CODE  4a20-<»-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-1:OTSNa3811] 

Cavalry  Banlcing  Murf  reesboro. 
Tennessee;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
December  18, 1997.  the  Director, 
Corporate  ActiviUes.  Office  of  Thrift 
Supervision,  oi;her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Cavalry 
Banking,  Miu-frwsboro,  Tennessee,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300.  Chicago,  UUnois  60606. 

Dated:  January  7, 1998. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  98-741  Filed  1-12-98;  8:45  am] 

BILUNQ  OOOE  t72041^ 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-2:  OTS  Na  SSSq 
Notice 

Notice  is  hereby  given  that  on 
December  18, 1997,  the  Director. 
Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Stanton 
Federal  Savings  Bank,  Pittsburgh, 
Pennsylvania,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision.  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place. 
18th  Floor.  Jersey  City,  New  Jersey 
07302. 


Dated:  January  7, 1998. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  98-742  Filed  1-12-98;  8:45  am] 
MLLINO  CODE  ma^l-M 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act  Meeting 

The  Board  of  Trustees  of  the  Morris  K. 
Udall  Scholarship  &  Excellence  in 
National  Environmental  Policy 
Foundation  will  hold  a  meeting 
beginning  at  9:00  a.m.  on  Thursday, 
January  22, 1998,  at  the  University  of 
Arizona  Swede  Johnson  Building,  1111 
North  Cherry  Avenue,  Tucson,  Arizona 
85719. 

The  matters  to  be  considered  will 
include  (1)  Reports  of  the  1997 
programs;  (2)  A  report  on  the  Institute 
of  Environmental  Conflict  Resolution; 
and  (3)  A  report  from  the  Udall  Center 
for  Studies  and  Public  Policy.  The 
meeting  is  open  to  the  public. 

Contact  Person  for  More  Information: 
Christopher  L.  Helms,  803  East  First 
Street.  Tucson,  AZ  85719.  Telephone: 
(520) 670-5523. 

Dated  this  8th  day  of  January,  1998. 
Ouiati^lia' L.  Hetms, 
IFR  Doc.  98-854  Filed  1-9-98;  12:10  pm) 

BtLUNQ  OOOC  M20-n«-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agencjr  prepared  corrections  are 
issued  as  signed  ■documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENTJOF  ENERGY 

Federal  EtwrQJ  Regulatory 
Commission 


I.  ERir-' 


[Docket  No.  ERi7-4817-001] 

Cinergy  Services,  Inc.,  The  Cincinnati 
Gas  &  ElectriQ  Co.  and  PSI  Energy, 
Inc.,  Notice  of 'filing 

Correction 

In  notice  doqijiment  97-34016 
appearing  on  page  68280  in  the  issue  of 
Wednesday,  December  31, 1997  the 
docket  numbeij  ^hould  read  as  set  forth 
above. 

BIUINQ  CODE  1SOH>I-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Pocket  No.  94N-037Q 

Plascon,  Inc.,  dba  Anderson  Plasma 
Center;  Denial  of  Request  for  a  Hearing 
and  Revocation  of  U.S.  License  No. 
572-003 

Correction 

In  notice  document  97-33373 
beginning  on  page  67078  in  the  issue  of 
Tuesday,  December  23, 1997  make  the 
following  correction: 

On  page  67078,  in  the  second  column, 
under  DATES,  in  the  last  line  "December 
23. 1998"  should  read  "December  23, 
1997". 

BILLING  CODE  1S0S«14> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  81 
[Docket  No.  FR-4297-A-01] 
RIN  2501-AC41 

The  Secretary  of  HUD's  Regulation  of 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac);  Advance 
Notice  of  Proposed  Rulemaking 

Correction 

In  proposed  rule  document  97-33731, 
beginning  on  page  68060,  in  the  issue  of 


Tuesday,  December  30. 1997,  make  the 
following  correction: 

On  page  68060.  in  the  first  column,  in 
the  COMMENT  DUE  DATE  entry,  in  the 
fourth  line,  "March  30, 1997"  should 
read  "March  30, 1998". 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ASO-20] 

Amendment  of  Class  E  Airspace; 
Covington,  KY 

Correction 

In  rule  document  97-33618  beginning 
on  page  67266  in  the  issue  of 
Wednesday,  December  24. 1997.  make 
the  following  correction: 

On  page  67267,  in  the  first  column,  in 
the  last  paragraph,  in  the  fifth  line  from 
the  bottom,  "105-mile"  should  read 
"10.5-mile". 

BILLING  CODE  1505414 


VOL 
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1998 

UMl 

Tuesday 
January  13,  1998 


Part  II 


Architectural  and 
Transportation 
Barriers  Compiiance 
Board 


36  CFR  Part  1191 

Americans  With  Disabilities  Act  (ADA) 
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ARCNrTECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1191 

[Doci(MNa92-2] 

RIN3014-AA12 

Americans  With  DIaabilltiaa  Act  (ADA) 
AcceaelbWty  Quideiines  for  Buildings 
and  Ftellltlos;  Stat*  and  Local 
Qovammant  Facilities 

AGENCY:  Architectural  and 

Transportation  Barrien  Compliance 

Board. 

ACTION:  Final  rule. 


t:  The  Architectiiral  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  issuing  final 
guidelines  to  provide  additional 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  of 
State  and  local  government  facilities 
covered  by  title  II  of  the  Americans  with 
Disabilities  Act  (ADA)  of  1990.  The 
guidelines  will  ensiu«  that  newly 
constructed  and  altered  State  and  local 
government  facilities  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  in  terms  of 
architectiue,  design,  and 
communication.  The  standards 
established  by  the  Department  of  Justice 
and  the  Department  of  Transportation 
must  be  consistent  with  the  guidelines. 
In  addition  to  the  provisions  for  State 
and  local  governments,  the  Access 
Board  has  also  made  some  editorial 
changes  to  the  Americans  with 
Disabilities  Act  Accessibility 
Guidelines.  These  editorial  changes  are 
not  substantive. 

DATES:  Effective  date:  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  YanchuUs,  Office  of  Technical 
and  Information  Services,  Architectiual 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111;  telephone 
(202)  272-5434,  ext.  27  or  (800)  872- 
2253  ext  27  (voice),  and  (202)  272-5449 
(TTY)  or  (800)  993-2822  (TTY). 

SUPPLBeiTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434  or  (800)  872- 
2253,  by  pressing  1  on  the  telephone 
kejrpad,  then  1  again  and  requesting  the 
State  and  Local  Government  Facilities 


Final  Rule.  Persons  using  a  TTY  should 
call  (202)  272-5449  or  (800)  993-2822. 
Please  record  a  name,  address, 
telephone  niunber  and  request  this 
publication.  Persons  who  want  a  copy 
in  an  alternate  format  should  specify  the 
type  of  format  (audio  cassette  tape. 
Braille,  large  print,  or  computer  disk). 
This  rule  is  available  on  electronic 
bulletin  Board  at  (202)  272-5448.  This 
rule  is  also  available  on  the  Board's 
Internet  site  (http://www.acce8s- 
board.gov/rules/title2.htm). 

Statutory  Background 

■-  The  Americans  with  Disabilities  Act 
of  1990  (ADA)  (42  U.S.C  12101  et  seq.) 
extends  to  individuals  with  disabilities 
comprehensive  dvil  rights  protections 
similar  to  those  provided  to  persons  on 
the  basis  of  race,  sex,  national  origin, 
and  religion  under  the  Qvil  Rights  Act 
of  1964.  Title  II  of  the  ADA,  which 
becune  effective  on  January  26, 1992, 
prohibits  discrimination  on  the  basis  of 
disabiUty  in  services,  programs  and 
activities  provided  by  State  and  local 
government  entities,  and  the  National 
Railroad  Passenger  Corporation 
(Amtrak).  Section  202  of  the  ADA 
extends  the  nondiscrimination  policy  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  (29  U.S.C.  794) 
which  prohibits  discrimination  on  the 
basis  of  disability  in  federally  assisted 

{>rograms  and  activities  to  all  State  and 
ocal  governmental  entities  whether  or 
not  such  entities  receive  Federal  funds. 
Most  programs  and  activities  of  State 
and  local  governments  are  recipients  of 
financial  assistance  fi'om  one  or  more 
Federal  agencies  and  are  already 
covered  by  section  504  of  the 
Rehabihtation  Act  of  1973. 

Title  in  of  the  ADA,  which  also 
became  effective  on  January  26, 1992, 
prohibits  discrimination  on  the  basis  of 
disability  by  private  entities  who  own, 
lease,  lease  to,  or  operate  a  place  of 
public  accommodation.  TiUe  in 
establishes  accessibility  requirements 
for  new  construction  and  alterations  in 
places  of  public  accommodation  and 
commercial  facilities. 

Section  504  of  the  ADA  requires  that 
the  Access  Board  issue  minimum 
guidelines  to  assist  the  Department  of 
Justice  and  the  Department  <tf 
Transportation  in  establishing 
accessibility  standards  imder  titles  n 
and  m.  Under  sections  204(a)  and 
306(b)  of  the  ADA,  the  Department  of 
Justice  is  responsible  for  issuing  final 
regulations,  consistent  with  the 
guidelines  issued  by  the  Access  Board, 
to  implement  titles  II  and  in  (except  for 
transportation  vehicles  and  facilities). 
Sections  229  and  306(a)  of  the  ADA 
provide  that  the  Department  of 


Transportation  is  responsible  for  issuing 
regulations  to  implement  the 
transportation  provisions  of  tides  U  and 
m  of  the  ADA.  Those  resulations  must 
also  be  consistent  with  the  Access 
Board's  guidelines. 

Rulemaking  History 

On  Jidy  26, 1991,  the  Access  Board 
published  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG)  to  assist  the  Department  of 
Justice  in  establishing  accessibility 
standards  for  new  construction  and 
alterations  in  places  of  public 
accommodation  and  commercial 
facilities.  See  56  FR  35408,  as  corrected 
at  56  FR  38174  (August  12, 1991)  and 
57  FR  1393  (January  14, 1992),  36  CFR 
part  1191.  ADAAG  contains  scoping 
provisions  and  technical  spedficatimis 
generally  applicable  to  buildings  and 
&cilities  (sections  1  through  4)  and 
additional  requirements  specifically 
applicable  to  certain  types  of  buildings 
and  facilities  covered  by  tide  m  of  the 
ADA:  restaurants  and  cafeterias  (section 
5);  medical  care  facilities  (section  6); 
mercantile  and  business  Dicillties 
(section  7);  libraries  (section  8);  and 
transient  lodging  (section  9).* 

On  July  26, 1991,  the  Department  of 
Justice  published  its  final  regidations 
implementing  tide  m  of  the  ADA  which 
incorporated  ADAAG  as  the 
accessibility  standards  for  newly 
constructed  and  altered  places  of  public 
accommodation  and  commercial 
facilities  covered  by  tide  m.  See  56  FR 
35544,  28  CFR  part  36.  On  that  same  . 
date,  the  Department  of  Justice 
published  its  final  regulations 
implementing  title  n  of  the  ADA.  See  56 
FR  35694,  28  CFR  part  35.  The 
Department  of  Justice's  title  n 
regulations  give  State  and  local 
governments  the  option  of  choosing 
between  designing,  constructing  or 
altering  their  facilities  in  conformance 
with  the  Uniform  Federal  Accessibility 
Standards  (UFAS) '  (Appendix  A  to  41 


>  On  September  6, 1991,  the  Acceu  Board 
amended  ADAAG  to  include  additional 
requirements  specifically  applicable  to 
transportation  facilities  (section  10).  See  56  FR 
45S00.  36  CFR  1191.1.  On  that  same  date,  the 
Access  Board  also  published  separate  final 
guidelines  to  assist  the  Department  of 
Transportation  in  establishing  accessibility 
standards  for  transportation  vehicles.  See  56  FR 
45530.  36  CFR  part  1192.  The  Department  of 
Transportation  nas  incorporated  ADAAG  and  the 
Access  Board's  guidelines  for  transportation 
vehicles  and  &cilities  in  its  final  regulations.  See 
56  FR  455S4  (September  6. 1991).  49  CFR  parte  37 
and  38. 

'  UFAS  was  developed  by  the  General  Service* 
Administration,  IJepartment  of  Defcoise,  Department 
of  Housing  and  Urban  Development,  and  the  United 
State*  Postal  Service  to  implement  the  Architectural 
Barriers  Act  of  1866  (42  U.S.C  4151  et  seq.)  which 
requires  certain  iadwally  financed  builtiing*  to  ba 
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CFR  part  101-f-ag,  subpart  101-19.6)  or 
with  ADAAGI  (Appendix  A  to  28  CFR 
part  36),  excebt  that  if  ADAAG  is 
chosen,  the  elevator  exemption 
contained  in  title  m  of  the  ADA  does 
not  apply.3  S^  28  CFR  35.151. 

When  the  Department  of  Justice 
published  its  title  II  regulations,  it  noted 
that  the  Acce$i  Board  would  be 
supplementing  ADAAG  in  the  futiue  to 
include  additional  guidelines  for  State 
and  local  govenunent  facilities.  The 
Department  oflustice  further  stated  that 
it  anticipated  that  it  would  amend  its 
title  n  regulations  to  adopt  ADAAG  as 
the  accessibilitjyr  standards  for  State  and 
local  govemmj^t  facilities  after  the 
Access  Board  Supplemented  ADAAG. 
56  FR  35694,  ^5711  (July  26, 1991). 
Adopting  essentially  the  same 
accessibility  standards  for  titles  II  and 
in  of  the  ADA!t«rill  help  ensure 
consistency  and  uniformity  of  design  in 
the  public  and  private  sectors 
throughout  th^lcoimtry. 

Proposed  GuidkliHes 

On  December  21, 1992.  the  Access 
Board  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  which  proposed  to  add  four 
special  application  sections  to  ADAAG 
specifically  applicable  to  certain  types 
of  buildings  and  facilities  covered  by 
title  n  of  the  ADA.  Those  special 
application  sections  include: 

11.  Judicial,  Legislative,  and  Regulatory 
Facilities.         J 

12.  Detention  ana  Correctional  Facilities. 

13.  Accessible  Retidential  Housing. 

14.  Public  RightS-Of-Way. 

The  NPRM  a^L)  proposed 
requirements  a^d  asked  questions 
regarding  the  addition  of  miscellaneous 
provisions  spe^fically  applicable  to 
State  and  local  igovemment  facilities, 
including  swimming  pools,  text 
telephones  (TTTfs),  automatic  doors, 
airport  security  Systems,  entrances, 
elevator  exemptions,  building  signage, 
assistive  listenWg  systems,  and  sales 
and  service  counters.  57  FR  60612 
(December  21, 1992). 

Following  the  publication  of  the 
NPRM,  the  AccBiss  Board  held  five 
public  hearingsi  in  various  locations 

accessible.  Most  Federal  agencies  reference  VFAS 
as  tlie  accessibility  standard  for  buildings  and 
facilities  constructed  or  altered  by  recipients  of 
Federal  financial  astiptance  for  purposes  of  section 
504  of  the  Rehabilitttf  on  Act  of  1 973,  as  amended. 
» In  new  construction  and  alteratioiii,  title  m  of 
the  ADA  does  not  require  elevators  if  a  facility  is 
less  than  three  stories  or  has  less  than  3,000  square 
feet  per  story,  unless  the  facility  is  a  shopping 
center  or  mall;  a  profissional  office  of  a  health  care 
provider:  or  a  terminal,  depot  or  other  station  used 
for  specified  public  tmnsportation  or  an  airport 
passMiger  terminal.  Sm  28  CFR  36.401(d)  and 
36.404. 


between  February  22, 1993  and  March 
15, 1993.  A  total  of  148  people 
presented  testimony  on  the  proposed 
guidelines  at  the  hearings.  In  addition, 
447  written  comments  were  submitted 
to  the  Access  Board  by  the  end  of  the 
comment  period  on  March  22, 1993. 
Another  127  comments  were  received 
after  March  22, 1993.  Althou^  those 
comments  were  not  timely,  the  Access 
Board  considered  them  to  the  extent 
practicable.  In  all,  the  Access  Board 
received  nearly  7,000  pages  of 
comments  and  testimony  on  the 
proposed  guidelines. 

Interim  Rule 

On  June  20, 1994,  the  Access  Board 
published  an  interim  rule  (hereinafter 
referred  to  as  the  interim  rule)  in  the 
Federal  Register  which  added  sections 
11  through  14  and  miscellaneous 
provisions  to  ADAAG.  59  FR  31676 
(June  20, 1994)  as  corrected  at  59  FR 
32751  (June  24, 1994).  Many  of  the 
comments  received  by  the  Access  Board 
in  response  to  the  December  21, 1992 
NPRM  and  the  public  hearings,  as  well 
as  modifications  made  to  the  NPRM 
based  on  the  comments,  were  discussed 
in  the  June  20, 1994  interim  rule. 

On  that  same  date,  the  Department  of 
Justice  and  the  Department  of 
Transportation  published  notices  of 
prop(»ed  rulemakings  to  adopt  as 
standards  sections  11  through  14  and 
the  miscellaneous  provisions  of  the 
Access  Board's  interim  rule.  See  59  FR 
31808;  June  20, 1994,  Department  of 
Justice;  59  FR  31818;  June  20, 1994, 
Department  of  Transportation.  Both  the 
Access  Board's  interim  rule  and  the 
notices  of  proposed  rulemaking 
published  by  the  Departments  of  Justice 
and  Transportation  sought  comment  on 
sections  11  through  14  and  the 
miscellaneous  provisions,  as  published 
in  the  Federal  Register  on  June  20, 
1994. 

Final  Rule 

As  discussed  above,  the  Access 
Board's  guidelines  provide  guidance  to 
the  departments  of  Justice  and 
Transportation  in  establishing 
accessibility  standards  for  new 
construction  and  alterations  of  State  and 
local  government  facilities  covered  by 
title  n  of  the  ADA.  The  standards 
ultimately  established  by  those 
departments  must  be  consistent  with 
and  may  incorporate  the  guidelines.  It  is 
important  to  note  that  until  such  time  as 
the  Department  of  Justice  or  the 
Department  of  Transportaticm  adopt 
these  guidelines  as  standards,  the 
guidelines  are  advisory  only  and  are  not 
to  be  construed  as  requirements. 


In  finalizing  the  guidelines,  the 
Access  Board  has  considered  all 
comments  previously  received  in 
response  to  the  Access  Board's  NPRM 
for  State  and  local  government  facilities 
pubUshed  on  December  21, 1992,  as 
well  as  comments  received  in  response 
to  the  Access  Board's  interim  rule  and 
the  Departments  of  Justice  and 
Transportation's  notices  of  proposed 
rulemaking. 

The  Access  Board  and  the 
departments  received  comments  and 
testimony  from  a  broad  range  of 
interested  individuals  and  groups, 
including  individuals  who  identified 
themselves  as  having  a  disability; 
organizations  representing  persons  with 
disabilities;  State  or  local  code 
administrators;  State,  local  and  Federal 
government  agencies;  manufacturers: 
design  professionals;  and  national 
professional  and  trade  associations.  In 
all,  the  Access  Board  and  the 
Departments  of  Justice  and 
Transportation  received  246  comments 
totaling  over  1,200  pages  on  the  interim 
rule. 

The  comments  and  testimony  were 
sorted  by  section  and  analyzed.  A  large 
niunber  of  commenters  expressed 
support  for  the  guidelines.  Some 
comments  requested  changes  and  others 
requested  clarifications.  Due  to  the  large 
niunber  of  comments  received,  it  is  not 
possible  for  the  Access  Board  to  respond 
to  each  comment  in  this  preamble. 
Many  of  the  comments  received  in 
response  to  the  initial  NPRM  were 
discussed  in  the  interim  rule.  A  copy  of 
that  interim  rule  is  available  upon 
request.  (See:  FOR  INFORMATKM  CONTACT, 
above.)  The  Access  Board  has  made 
every  effort  to  respond  to  significant 
comments  in  the  general  issues  and 
section-by-section  analysis.  As 
discussed  under  general  issues  and  in 
ADAAG  13  (Accessible  Residential 
Housing)  and  14  (Public  Rights-of-Way). 
the  Access  Board  has  reserved  action  in 
some  areas  pending  further  analysis. 

Editorial  Amendments 

Under  section  502  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
792),  the  Access  Board  is  responsible  for 
establishing  guidelines  for  accessibility 
standards  issued  by  other  Federal 
agencies  piusuant  to  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151  et 
seq.).  To  further  the  goal  of  imiform 
standards,  the  Access  Board  intends  to 
use  ADAAG  as  the  basis  for  accessibility 
guidelines  for  federally  financed 
facilities  covered  by  the  Architectural 
Barriers  Act  of  1968  since  the  Federal 
government  owns  or  operates  many  of 
the  same  types  of  fadfities  as  State  and 
local  governments  which  are  addressed 
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in  this  final  rule.  In  the  near  futiire,  the 
Access  Board  anticipates  revising  its 
current  guidelines  for  federally  financed 
fiicilities  to  be  more  consistent  with 
ADAAG.  As  a  result,  the  Access  Board 
has  made  a  number  of  editorial 
revisions  to  accommodate  the  use  of 
ADAAG  as  the  basis  for  revising  the 
guidelines  covering  Federal  facilities. 

The  editorial  changes  made  to 
fodlitate  the  application  of  the 
provisions  of  ADAAG  to  Federal 
radlities  in  futiue  rulemaking  and  any 
other  clarifying  editorial  changes  are 
addressed  in  the  section-by-section 
analysis  that  follows.  None  of  the 
editorial  changes  made  in  this  final  rule 
are  substantive  and  therefore  do  not 
require  the  issuance  of  an  additional 
proposed  rule. 

General  Issues 

Unisex  Toilet  and  Bathing  Facilities 

The  Access  Board  received  a  number 
of  comments  concerning  the  need  for 
imisex  toilet  and  bathing  facilities  to 
accommodate  people  with  personal 
attendants  of  the  opposite  sex.  In  the 
interim  rule,  the  Access  Board  noted 
that  it  would  examine  appropriate 
moans  of  addressing  this  issue.  In  May 
1994,  the  Access  Board  held  an 
informational  workshop  to  discuss  the 
issue  of  scoping  requirements  for  unisex 
toilet  and  bathhig  facilities. 
Subsequently,  at  the  Access  Board's 
request,  the  Board  for  the  Coordination 
of  Model  Codes  (BCMC)  developed 
scoping  provisions  for  unisex  toilet  and 
bathing  facilities.  BCMC  recommended 
single-user  toilet  and  bathing  facilities 
in  assembly  and  mercantile  occupancies 
where  an  aggregate  of  six  or  more 
fixtures  (e.g.,  toilets  for  either  men  or 
women)  are  provided.  Assembly 
occupancies  include,  but  are  not  limited 
to,  theaters,  museums,  nightclubs, 
stadiums,  amusement  parks,  restaurants, 
health  clubs  and  transportation 
facilities.  Mercantile  occupancies 
include  public  accommodations  for 
display  and  sales  purposes,  such  as 
stores  and  shopping  malls.  The  BCMC 
repcHt  has  been  incorporated,  with 
minor  modification,  into  the  Uniform 
Building  Code  (UBC),  the  Standard 
Building  Code  (SBC)  and  the  National 
Building  Code  (BOCA).  The  Access 
Board  %vill  continue  to  participate  in  the 
advancement  of  the  recommendations  of 
the  BCMC  report.  The  Access  Board 
anticipates  that  the  provisions 
concerning  ijnisex  toilet  and  bathing 
facilities  will  be  included  in  the 
International  Building  Code  as  it  is 
developed  for  publication  in  the  year 
2000. 


Swimming  Pools 

The  interim  rule  contained  a 
requirement  that  at  least  one  means  of 
access  be  provided  into  swimming  pools 
covered  by  tiUe  II  if  the  pool  was 
intended  for  recreational  purposes  and 
not  intended  solely  for  diving  or 
wading.  Technical  specifications  for 
pool  access  were  not  provided.  This 
requirement  has  been  removed  in  the 
final  rule. 

Comment.  While  many  commenters 
supported  a  requirement  for  pool  access, 
concern  was  also  expressed  over  the 
absence  of  any  technical  guidance  on 
meeting  the  requirement.  Commenters 
noted  that  the  ADAAG  specifications  for 
ramps  in  4.8.5  require  handrails  which, 
if  applied  to  swimming  pool  access, 
may  pose  a  hazard  below  the  water  level 
to  swimmers  and  that  devices,  such  as 
sling-type  lifts,  were  not  independentiy 
operable.  Commenters  varied  greatiy  on 
what  means  of  access  into  swimming 
pools  should  be  required.  The 
suitability  of  the  available  design 
solutions  depended  on  the  needs  and 
preferences  of  individual  users.  It  was 
recommended  that  any  reqiurement  for 
pool  access  include  technical 
specifications  to  prevent  confusion  and 
for  safety  reasons.  Commentere  also 
considered  pool  access  equally 
important  for  &dlities  covered  by  title 
HI  of  the  ADA. 

Response.  The  Access  Board 
established  a  Recreation  Access 
Advisory  Committee  to  provide 
recommendations  for  the  development 
of  accessibility  guidelines  for  swimming 
pools,  other  recreational  facilities,  and 
outdoor  developed  areas.  This  advisory 
committee  identified  important 
considerations  in  providing  access  into 
swimming  pools  that  merit  further 
study.  As  a  result,  the  Access  Board 
sponsored  research  on  these  issues  to 
obtain  information  necessary  for  the 
development  of  possible  futtue 
technical  specifications.  The 
requirement  for  access  into  pools  has 
been  removed.  The  Access  Board  will 
consider  the  results  of  the  study,  as  well 
as  the  advisory  committee's 
recommendations,  when  it  conducts  a 
separate  rulemaking  in  the  future  to 
address  recreational  facilities.  These 
future  guidelines  will  apply  to  entities 
covered  by  both  tiUes  II  and  III  of  the 
ADA. 

Other  Issues 

Several  comments  addressed  other 
issues  raised  in  the  NPRM  and 
discussed  in  the  interim  rule,  such  as 
assembly  areas,  and  voting  booths. 
Many  of  these  comments  supported 
rulemaking  in  these  areas.  While  the 


Access  Board  may  address  these  issues 
in  fiitwe  rulemaldng,  it  is  not  prepared 
to  do  so  as  part  of  this  final  rule. 

Section-by-Section  Analjrsis 

This  section  of  the  preamble  contains 
a  summary  of  the  significant  comments 
received  on  the  interim  rule,  and  the 
departments  of  Justice  and 
Transportation's  NPRMs,  the  Access 
Board's  response  to  those  comments, 
and  any  changes  made  to  the  guidelines. 

1.  Purpose 

In  section  1  (Purpose)  and  throughout 
ADAAG,  the  reference  to  sections  4.1 
through  4.35  has  been  deleted  and 
replaced  with  a  general  reference  to 
section  4.  Additionally,  the  reference  to 
"guidelines"  has  been  replaced  with 
"scoping  and  technical  requirements". 
These  are  editorial  amendments  and  are 
not  substantive  changes.  No  other 
changes  have  been  made  to  this  section. 

3.  Miscellaneous  Instructions  and 
Definitions 

3.5  Definitions 

Alteration.  The  definition  for 
"alteration"  in  the  interim  rule  included 
references  to  pedestrian  facilities  in  the 
public  right-of-way.  This  language  has 
been  removed.  For  further  discussion, 
see  ADAAG  14  below. 

The  interim  rule  also  added  a  specific 
reference  to  "resurfacing"  in  the 
definition  for  "alterations".  The 
addition  of  the  term  "resurfacing"  was 
not  intended  as  a  new  interpretation  of 
what  constitutes  an  alteration,  but  rather 
to  reinforce  the  original  intent  that  the 
resiufadng  of  streets,  sidewalks,  parking 
lots,  and  other  outdoor  surfaces  is 
considered  an  alteration.  The  term 
"resurfacing"  has  been  retained  in  the 
final  rule,  however,  the  application  of 
the  term  has  been  clarified. 

Comment.  A  few  commentere  were 
concerned  that  the  inclusion  of  the  term 
"resurfacing"  would  broaden  the  scope 
of  compliance  to  minor  street  repair. 

Response.  The  term  "resiufacing" 
does  not  include  minor  repair  work  to 
parking  lots  and  paved  surfaces,  such  as 
repainting  existing  striping  or  repair  of 
potholes.  By  definition,  "alteration" 
excludes  normal  maintenance  that  does 
not  afiiect  the  usability  of  a  facility. 
Repairing  potholes  would  be  an 
example  of  normal  maintenance.  Other 
relatively  minor  tasks,  such  as  restriping 
of  a  parting  lot,  may  constitute 
alterations  because  they  afiect  the 
usability  of  the  facility  by  creating  an 
opportunity  to  increase  accessibility. 
However,  the  obligaticm  triggered  \fy 
such  an  alteratitm  is  limitedoy  the 
scope  of  the  planned  ahetation.  In  the 
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case  of  restripUiB,  the  obligation  would 
be  to  make  the  alteiM  element  itself 
(e.g.,  the  stripi|ig)  confbnn  to  the 
provisicms  of  these  raiidelines. 

Assembly  A^.  /UDAAG  provides 
requirements  for  wdieelchair  seating  and 
assistive  listening  systems  in  certain 
"assembly  areaB."  See  ADAAG 
4.1.3(19).  The^  requirements  are 
intended  to  apidy  to  judicial,  legislative, 
and  regulatoiyEudlities  which  are 
addressed  in  auction  11.  "Assembly 
Area"  is  defined,  in  part,  as  "a  room  or 
space  aocomn^odating  a  group  of 
individiuds  fof  trecreation,  educational, 
political,  soci{  J  or  amusement 
purposes. "  Fo  •  ^aiity,  a  reference  to 
"dvic"  purpoi  ita  has  been  added. 

Continuous  Postage.  The  definition 
for  "continuous  passage"  in  the  interim 
rule  referencedlADAAG  14  (Public 
Rights-of-WayL  This  definition  has  been 
remcMred.  For  mrther  discussion,  see 
ADAAG  14  beW. 

Curb  Ramp.  The  definition  Ua.  "curb 
ramp"  in  the  interim  rule  included  a 
reference  to  A|)i\AG  14  (Public  Rights- 
of-Way).  This  |4nguage  has  been 
removed.  For  ^i^rther  H^«f^^^^ff^p^  g^e 
ADAAG  14  behW. 

Dwelling  Uiif}.  The  definition  for 
"dwelling  imitT^  in  the  interim  rule 
included  a  refeirence  to  ADAAG  13 
(Accessible  Residential  Housing).  This 
language  has  been  removed.  For  further 
discussion,  seei  ADAAG  13  below. 

Private  FaciSify  *""'  P"idic  Facility. 
The  final  rule  includes  definitions  for 
"private  facility*'  and  for  "public 
facility."  "Private  fadUty"  is  defined  as 
a  public  accomttiodation  or  a 
commercial  fadUty  subject  to  tide  III  of 
the  ADA  and  tHi^  Department  of  Justice 
implementing  ^^gulation  (28  CFR  part 
36)  or  a  transppnation  fadlity  subject  to 
title  m  of  the  APA  and  the  Department 
of  Transportati^h's  ADA  regulation 
covering  fadlities  constructed  or  altered 
by  private  entities  (49  CFR  37.45). 
"Public  fadlity"  is  defined  as  those 
fadlities  or  portions  thereof  that  are 
constructed  by,|*n  behalf  of,  or  for  the 
use  of  a  public  ^htity  subject  to  title  n 
of  the  ADA  and!  pie  Department  of 
Justice  implemeiting  regulation  (28  CFR 
part  35)  or  a  tra^iBportation  facility 
subjed  to  title  n  of  the  ADA  and  the 
Department  of  Transportation's 
regulations  implementing  the  ADA  as  it 
applies  to  fadlitiJBs  constructed  or 
altered  by  public  entities  (49  CFR  37.41i4 
and  49  CFR  37.43).  These  terms  are 
induded  in  the  final  rule  to  distinguish 
certain  requirements  in  the  rule  that 
apply  only  to  fadlities  subjed  to  title  II 
or  to  fadlities  subject  to  title  IE,  but  not 
both.  The  terms  jjeplace  references  to 
"pUces  of  publi  :i  accommodation  and 
commerdal  fadlities"  and  to  references 


in  the  interim  final  rule  to  "fadlities 
subjed  to  title  II  of  the  ADA." 

Public  Rig^ts^f.Way.  The  definition 
for  "public  rights-of-way"  in  the  interim 
rule  referenced  ADAAG  14  (Public 
Rights-of-Way).  This  definition  has  been 
removed.  For  further  discussion,  see 
ADAAG  14  below. 

Puldic  Sidewalk.  The  definition  for 
"public  sidewalk"  in  the  interim  rule 
referenced  ADAAG  14  (Public  Rights-of- 
Way).  This  definition  has  been  removed. 
For  further  discussion,  see  ADAAG  14 
below. 

Public  Sidewalk  Cuib  Ramp.  The 
definition  for  "public  sidewaUc  curb 
ramp"  in  the  interim  rule  reiiBrenced 
ADAAG  14  (Public  R^gl^-of-Way).  This 
definition  has  been  removed.  For  further 
discussion,  see  ADAAG  14  below. 

Site  Infeasibility.  The  definition  for 
"siteinfisasibility"  in  the  intwim  rule 
referenced  ADAAG  14  (Public  Ri^ts-of- 
Way).  This  definition  has  be«i  removed. 
For  further  discussion,  see  ADAAG  14 
below. 

TTY,  TDD,  and  Text  Telephone.  The 
interim  rule  induded  editorial  revisions 
concerning  the  use  of  the  terms  "text 
telephone"  and  "TTY".  Both  tenns  are 
s3m<Mi]rmous  and  refer  to  devices  that 
make  telephones  accessible  to  people 
who  are  deaf  or  hard  of  hearing  or  who 
have  speech  impairments  via  typed 
messages  through  the  standard 
telephone  network.  The  interim  nUe 
replaced  the  term  "text  telephone"  with 
"TTY"  in  this  section  and  throughout 
ADAAG.  The  final  rule  amends  ADAAG 
3,5  (Definitions),  4.1.3(17),  4.30.7.  and 
4.31.9  to  include  a  reference  to  both 
"text  telephone"  and  "TTY"  for  clarity. 
In  addition,  "TDD,"  another 
synonymous  term  which  is  used  on  the 
international  symbol  for  these  devices 
and  in  other  regulations,  has  been  added 
to  ADAAG  3.5  (Definitions). 

Comment^  Organizations  representing 
people  who  are  deaf  or  hard  of  hearing 
prefened  the  original  use  of  the  term 
text  telephone  as  it  is  more  descriptive 
than  abbreviated  terms  such  as  TTY. 
Other  commoiters  recommended  that 
both  text  telephone  and  TTY  be  used  in 
ADAAG  as  the  abbreviation  TTY  is 
more  commonly  used, 

Response.  The  definition  of  TTY  in 
the  interim  rule  haslieen  amended  to 
reference  the  definition  of  text 
telephone.  A  reference  to  TTYs  has  been 
added  to  the  definition  of  text 
telephone.  ADAAG  has  been  modified 
to  include  both  text  telephone  and  TTY 
when  referencing  devices  that  make 
telephones  accessible  to  people  who  are 
deaf  or  hard  of  hearing  or  who  have 
speech  impairments. 

Technically  Infeasible.  This  term  and 
a  reference  to  its  definition  in 


alterations  (4.1.6(l)(j))  was  added  in  the 
interim  rule  for  clarification.  No 
substantive  comments  were  received 

and  no  dianges  have  bem  made  to  this 
definition;      ■ 

Transient  Lodging.  The  interim  rule 
modified  the  definition  of  "transient 
lodging"  to  clarify  that  a  transient 
lodging  facility  is  not  conridered  a 
residential  fadlity.  An  appendix  note 
was  added  refisrendng  the  Department 
of  Justice's  policy  and  rides  regarding 
transient  lodging.  No  substantive 
comments  were  received  regarding  this 
definition  or  the  appendix  note  and  no 
changes  have  been  made  to  this 
provision  or  the  appendix  note. 

4.  Accessible  Elements  and  Spaces: 
Scope  and  Technical  Requirements 

4.1    Minimum  Requirement 

4.1.1    Application.  4.1.1(1)    General. 
4.1.1(2)    Application  Based  on  Building 
Use.  ADAAG  4.1.1(1)  (Qsneral)  and 
4.1.1(2)  (Application  Based  on  Building 
Use)  were  editorially  revised  in  the 
interim  rule  for  clarity.  Few  comments 
were  received  regarding  these  sections 
and  no  substantive  changes  have  been 
made  in  the  final  ride. 

4.1.1(5)    General  Exceptions.  As 
revised  in  the  interim  rule,  ADAAG 
4.l.l(5)(b)  exempts  fiom  the 
requirements  for  accessibility,  prison 
guard  towers,  fire  towers,  fixed  life 
guard  towers,  and  other  areas  raised  for 
purposes  of  seciuity  or  life  or  fire  safety; 
Bon-occupiable  spaces  accessed  only  by 
tiinnels  and  frequented  only  by 
personnel  for  maintenance  or  occasional 
monitoring  of  equipment;  and  single 
occupant  structures  accessed  only  by 
passageways  above  or  below  grade.  A 
reference  to  "lookout  galleries"-  has  been 
added  to  the  final  rule  for  clarification. 
No  substantive  changes  have  been  made 
to  this  provision  in  the  final  rule. 
Comment.  One  disability  group 
opposed  the  exceptions  for  fire  towers 
and  prison  guard  towers.  Both  the 
Eastern  Paralyzed  Veterans  Assodation 
(EPVA)  and  Uie  Paralyzed  Veterans  of 
America  opposed  exceptions  for  toll 
booths.  These  commenters  pointed  to 
the  employment  opportimities  available 
to  persons  with  disabilities  at  such 
facilities.  In  addition,  EPVA  provided 
information  regarding  a  newly  built 
fadlity  where  elevator  access  has  been 
provided  to  toll  booths  accessed  from 
tunnels  below.  One  commenter 
expressed  support  for  the  exception  for 
non-occupiable  spaces. 

Response.  Originally,  ADAAG 
4.1.1(5)(b)  provided  that  accessibility 
was  not  required  to  "(i)  observation 
galleries  which  were  used  primarily  for 
security  purposes;  or  (ii)  non-occupiable 
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spaces  which  were  accessed  only  l^ 
ladders,  catwalks,  crawl  spaces,  very 
narrow  passageways,  or  fireight  (non- 
passengw)  elevators,  and  frequented 
only  by  service  personnel  for  repair 
purposes"  (e.g.,  elevator  pits,  elevator 
penthouses,  piping  or  equipmoit 
catwalks).  The  interim  rule  amended  the 
language  of  4.1.1(5)(b)(i)  by  providing 
that  accessibility  was  not  required  to 
"raised  areas  used  primarily  for 
purposes  of  security  or  life  or  fire 
safrty"  (e.g.,  observation  galleries, 
prison  guard  towers,  fire  towers  or  fixed 
life  guard  stands).  Section  4.1.1(5)(b)(ii), 
as  amended  in  this  final  rule,  uncludes 
a  refiBrence  to  areas  "frequented  only  by 
swvice  personnel  for  maintenance, 
repairs,  or  occasicmal  monitoring  of 
equipment"  in  lieu  of  areas  "frequented 
only  by  service  personnel  for  repair 
purposes".  The  interim  rule  provided 
several  examples  of  such  areas, 
including  vntex  or  sewage  treatment 
pump  rooms  and  stations,  electric 
subsUtiona  and  transformer  vaults,  and 
highway  and  tiumel  utility  facilities. 
The  final  amendment  to  this  provision 
includes  the  addition  of  a  third 
paragraph  reiiBrencing  single  occupant 
structures  accessed  only  1^  passageMrays 
below  grade  or  elevated  above  grade, 
including,  but  not  limited  to,  toll  booths 
that  are  required  to  be  accessed  from 
underground  tunnels.  This  provision 
was  not  intended  to  exempt  structures 
accessed  by  passageways  merely 
elevated  by  a  curb  and  has  hem 
clarified  in  the  fiiud  rule  as  applying  to 
single  occupant  structures  that  are 
accessed  by  passageways  elevated  above 
standard  cuit>  hei^t. 

The  additions  made  tO'4.1.1(5)(b)  in 
the  interim  rule  were  not  intended  to 
broaden  the  basis  of  exempt  areas,  but 
to  address  structures  specific  to  the 
public  sector  that  are  similar  to  those 
areas  which  were  exempt  under  the 
earlier  version  of  this  provision  because 
of  design  constraints.  The  examples 
specifically  referenced  in  the  interim 
rule  as  exempt  areas,  such  as  prison 
guard,  fire,  and  fixed  Ufe  guard  towers 
are  subject  to  design  constraints  which 
are  similar  to,  if  not  greater  than,  those 
relevant  to  observation  galleries  raised 
for  seciuity  purposes.  Since  these 
facilities  are  typically  for  limited  use 
and  not  open  to  the  public,  the  Access 
Board  sought  to  provide  accessibility 
requirements  for  State  and  local 
government  facilities  consistent  with 
the  level  of  access  required  for  the 
private  sector. 

With  respect  to  toll  booths,  elevator  or 
lift  access  may  provide  access  to  booths 
accessed  from  tunnels  below  or 
passageways  above.  However,  providing 
elevators  or  lifts  in  full  compliance  with 


ADAAG  will  significantly  impact  the 
design  and  cost  of  such  structures.  The 
exception  applies  only  to  toll  booths 
accessed  from  below  or  above  grade,  not 
to  those  that  can  be  accessed  at  grade. 

Conunent.  A  correctional  entity 
recommended  that  prison  boot  camps, 
national  guard  facilities,  and  firing 
ranges  be  exempt  since  such  facilities 
are  tjrpically  not  intended  to  serve 
persons  with  disabilities. 

Response.  As  disciissed  in  the  interim 
rule,  the  Access  Board  has  not  provided 
any  exceptions  based  on  the  presumed 
physical  abilities  of  the  occupants  of  the 
facilities.  Instead,  exceptions  in 
4.1.1(5)(b)  are  based  primarily  on  the 
structural  and  cost  impacts  of  access  to 
certain  limited  iise  structures. 

Comment.  One  commenter 
recommended  an  exemption  for 
elevated  control  rooms  such  as  those 
found  in  correctional  facilities. 

Response.  Such  facilities,  depending 
on  their  design  and  use,  may  be  exempt 
under  the  exception  for  "raised  areas 
used  primarily  for  purposes  of 
security." 

4.1.3(5)  Elevators.  The  interim  rule 
added  several  exceptions  to  the 
requirement  for  elevator  access  for  State 
and  local  government  facilities. 

Exception  1(a)  of  ADAAG  4.1.3(5) 
contains  an  exception  based  on  the 
number  of  stories  or  square  footage  per 
floor  roedfic  to  private  facilities,  which 
are  defined  in  3.5  as  those  facilities 
subject  to  title  in  of  the  ADA. 

Exception  1(b)  of  ADAAG  4.1.3(5) 
provides  that  elevatcns  are  not  required 
in  drawbridge  towers  and  boat  traffic 
towers,  lock  and  dam  control  stations, 
train  dispatching  towers  and  similar 
structures  subject  to  title  n  of  the  ADA 
as  a  public  facility  that  are  less  than 
three  stories  and  not  open  to  the  public, 
where  the  story  above  or  below  the 
accessible  ground  floor  houses  no  more 
than  five  persons  and  is  less  than  500 
square  feet  This  provision  has  been 
editorially  revised  for  clarity. 

Conunent.  One  commenter  opposed 
this  exception  because  it  may  deny 
persons  with  disabilities  certain  j(^ 
opportunities.  Another  commenter 
recommended  that  the  language  of  the 
exception,  including  the  reference  to 
"similar  structures,"  be  more  specific. 

Response.  Exception  1(b)  is  based  on 
the  design  and  cost  impact  of  providing 
elevator  access  in  small  limited  use 
structiues  and  applies  only  to  those 
facilities  that  are  less  than  three  stories, 
are  not  open  to  the  public,  and  where 
the  story  above  or  below  the  accessible 
ground  floor  has  a  nmiriTniiTn  occupancy 
of  five  and  is  less  than  500  square  feet. 
Each  of  these  conditions  must  be  met  for 
the  exemption  to  apply.  Specific 


facilities  such  as  drawbridge  and  boat 
traffic  towers,  lock  and  dam  control 
stations,  and  train  dispatching  towers 
are  referenced  to  illustrate  the  type  of 
structures  the  exception  may  cover. 

Exception  4  (Platfotm  Ufk).  Hie 
interim  rule  also  recognized  additional 
situations  in  which  a  platform  lift  can 
be  used  to  provide  vertical  access. 
K  Exception  4(e)  to  ADAAG  4.1.3  permits 
lift  access  to  judges'  bmches,  clerks' 
stations,  raised  speakers'  pfatforms,  jury 
boxes  and  witness  stands.  It  is  possible 
that  some  designs  may  include  areas 
that  are  lower  than  the  floor  of  a 
courtroom,  such  as  the  weU  of  the  court, 
instead  of  raised  spaces  such  as  jury 
boxes.  For  clarity  and  consistency,  a 
refiarence  has  been  added  to  "deproasod 
areas"  in  addition  to  the  raised  spaces 
originally  listed.  Exception  4(f)  whidi 
applied  specifically  to  dwelling  units 
has  been  deleted  in  the  final  nde.  Par 
further  discusnon  regarding  the 
application  of  accessibility  requirements 
for  dwelling  imits,  see  ADAAG  13 
(Accessible  Residential  Housing)  below. 

Exception  5  (Air  Traffic  Control 
Tovfers).  Exception  5  exempts  air  traffic 
control  towers  from  the  requirement 
that  an  elevator  serve  each  level  of  a 
facility.  Under  this  exception,  elevator 
access  is  not  required  to  the  cab  or  to 
the  floor  inune<Uately  below  the  cab 
since  an  elevator  serving  such  levels 
would  obstruct  the  360-degree  clear 
view  necessary  in  an  air  traffic  control 
tower.  No  changes  have  been  made  to 
this  provision  in  the  final  rule. 

Conunent.  A  few  comments  exposed 
the  exception  for  air  traffic  control 
towers  since  possttile  design  alternatives 
cutroitly  under  review.  (e.g..  the  use  of 
glass  obsMvation  elevators),  may 
provide  feasible  solutions  to  the 
problem  of  providing  an  imobstructed 
360-degree  clear  view. 

Response.  As  discussed  in  the  interim 
rule,  the  exception  for  air  traffic  control 
towers  is  based  on  the  impact  of 
providing  vertical  access  to  the  cab 
level.  While  solutions  for  this  access 
may  exist,  their  impact  on  design  is 
significant  acc(»Tling  to  information 
from  the  Federal  Aviation 
Administration,  h  is  far  these  reasons 
that  an  exception  for  vertical  access  to 
the  cab  and  the  level  immediately  below 
the  cab  has  been  provided. 

4.1.3(8)  Entrances.  ADAAG  4.1.3(8)(a) 
requires  that,  at  a  minimiiTn,  50  percent 
of  all  public  entrances  be  accessible.  It 
also  requires  accessible  entrances  to  be 
provided  in  a  number  at  least  equivalent 
to  the  niunber  of  exits  required  by  the 
applicable  building  or  fire  code. 
However,  this  is  required  only  to  the 
extent  that  the  niunber  of  entrances 
planned  for  a  facility  is  equal  to  or 
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greater  than  ti  <  >  nmnber  of  exits 
required;  if  th( » number  of  exits  exceeds 
the  number  of  planned  entrances,  all 
planned  entrances  are  required  to  be 
accessible.  Additional  entrances  are  not 
required.  Paragraph  (a)  also  states  that, 
"where  feasibji,  accessible  entrances 
shall  be  those  i^sed  by  the  majority  of 
the  people  vis|ting  or  working  in  the 
building."  The  interim  rule  added  an 
additional  reqUrement  that  facilities 
subject  to  title  II  of  the  ADA  must 
include  all  "p^dpal  public  entrances" 
when  meeting  this  requirement.  These 
entrances  were  definml  as  those 
entrances  designed  and  constructed  to 
accommodate  ai  substantial  flow  of 
pedestrian  tra0$c  to  a  major  function  in 
a  facihty  subjeidt  to  title  H.  Appendix 
material  providbd  examples  to  clarify 
the  application  k>f  this  requirement.  This 
requirement,  djefinition,  and  appendix 
note  for  principal  public  entrances  has 
been  removed  in  the  final  rule.  Since 
AOAAG  requii)^  access  to  entrances 
used  by  the  majjority  of  visitors  or 
employees  whete  feasible,  the  Board 
considered  the  requirement  for 
principal  public  entrances  in  the 
interim  final  nile  as  a  possible  source  of 
confusion.  Further,  the  Board  is 
concerned  that  designers  might  have 
difficulty  detennining  which  entrances 
constituted  a  "principal  public 
entrance."  In  addition,  editorial 
revisions  have  been  made  to  this  section 
for  clarity  and  cbnsistency. 

ADAAG  12  (Detention  and    ' 
Correctional  Facilities)  requires  that 
public  entrances,  including  entrances 
that  are  securedl  shall  be  accessible  as 
required  by  4.ll$(8).  This  requirement 
does  not  increaisie  the  number  of 
entrances  required  to  be  accessible  by 
4.1.3(8)  and  prbVides  an  exception  bom 
certain  ADAACJ  specifications  for  doors 
and  doorways.  This  exception  applies  to 
doors  or  doorw^s  operated  only  by 
security  personnel  or  where  security 
requirements  prohibit  full  complitmce 
vrith  the  guidelines.  See  ADAAG  12.2.1. 
A  cross  reference  to  this  section  has 
been  added  to  4.ll.3(8)(a)  in  the  final 
rule.  [I 

ADAAG  4.1.3(b)(b)  requires  that, 
where  provideojone  direct  entrance  to 
an  enclosed  paiKing  garage  and  one 
entrance  to  a  pedestrian  timnel  or 
elevated  walkw^  must  be  accessible  in 
addition  to  thosia  entrances  required  to 
be  accessible  by  4.1.3(8)(a).  ADAAG  11 
contains  additional  requirements  for 
access  to  restric^M  and  seciued 
entrances  in  judibial.  legislative,  and 
regulatory  fecili^ies.  A  cross  reference  to 
these  requirements  has  been  added  to 
4.1.3(8)(b)  in  thefinal  rule. 

4.1.3(l7)(c)     rfext  Telephones  (TTYs). 
ADAAG  4.1.3(17  (c)(i)  provides  that  if 


an  interior  public  pay  telephone  is 
provided  in  a  pubUc  use  area  of  a 
biulding  that  is  part  of  a  public  facihty. 
then  at  least  one  interior  public  text 
telephone  (TTY)  shall  be  provided  in 
the  building  in  a  public  use  area.  This 
requirement,  which  was  located  at 
4.1.3(17)(c)(iv)  in  the  interim  rule,  has 
been  revised  to  cover  "buildings" 
instead  of  "facilities"  for  clarity.  The 
existing  requirement  for  a  public  text 
telephone  where  four  or  more  public 
pay  telephones  are  provided  on  a  site 
and  at  least  one  is  in  an  interior  location 
has  been  clarified  as  applying  to  private 
facilities  subject  to  title  m  of  the  ADA. 
ADAAG  4.1.3(17)(c)(ii)  requires  that 
in  public  faciUties  that  are  stadiums, 
arenas  and  convention  centers,  at  least 
one  public  text  telephone  (TTY)  shall  be 
provided  on  each  floor  level  having  a 
pubUc  pay  telephone.  ADAAG 
4,1.3(17)(c)(iv)  requires  that  if  an 
interior  public  jwy  telephone  is 
provided  in  a  secured  area  of  a 
detention  or  correctional  facihty,  then  at 
least  one  pubfic  text  telephone  (TTY) 
shall  be  provided  in  at  least  one  secured 
area.  ADAAG  4.1.3(17)(d)  provides  that, 
where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or 
more  pubUc  pay  telephones,  at  least  one 
pubUc  pay  telephone  in  each  such  bank 
shall  be  equipped  with  a  shelf  and 
outlet  in  compliance  with  ADAAG 
4.31.9(2).  This  provision  contains  an 
exception  for  the  seciued  areas  of 
detention  or  correctional  facilities 
where  outlets  are  prohibited  for 
purposes  of  seciuity  or  safety.  No 
substantive  changes  have  been  made  to 
these  sections. 

Comment.  Several  commenters 
supported  this  provision.  Other 
commenters  supported  an  increase  in 
the  number  of  text  telephones  (TTYs) 
required  and  offered  various 
recommendations.  The  American  PubUc 
Communications  Coimcil.  a  trade 
association  comprised  of  suppliers  of 
public  pay  telephones  and  other 
services,  was  concerned  that  the 
requirement  could  have  the  unintended 
result  of  decreasing  the  number  of 
public  pay  telephones  available  to  all 
members  of  the  public.  They  stated  that 
the  business  of  providing  pubUc  pay 
telephones  operates  on  a  very  thin 
margin  and  the  increased  investment 
cost  of  an  additional  $1000  or  more  may 
mean  that  neither  independent  pubhc 
pay  telephone  providers  nor  local 
exchange  carriers  will  be  able  or  willing 
to  provide  a  public  pay  telephone  in  a 
low-traffic  facility.  The  commenter 
submitted  documentation  detailing  a 
few  instances  where  telephone 
companies  have  removed  pubhc  pay 


telephones  because  the  pay  telephones 
were  deemed  not  to  be  profitable. 

Response.  It  is  the  covered  entity  that 
has  the  responsibiUty  to  ensiue  that  the 
public  pay  telephone  service  is 
accessible  to  persons  with  disabiUties 
and  to  select  from  the  various  options 
available  on  how  to  provide  that  service. 
In  developing  the  interim  rule,  the 
Access  Board  considered  the  options 
currently  available.  The  cost  for  text 
telephones  (TTYs)  generally  ranges  from 
$230  to  $300  for  portable  devices  and 
$700  to  $1200  for  those  permanently 
installed.  In  addition,  text  telephones 
(TTYs)  may  be  leased  for  ^proximately 
$30  a  month  under  programs  that 
include  long-term  maintenance  and 
technology  upgrade  services.  ADAAG 
4.31.9(3)  includes  a  provision  for 
equivalent  faciUtation  which  permits 
the  use  of  portable  devices,  in  Ueu  of 
permanently  installed  public  text 
telephones  (TTYs),  if  the  portable 
device  is  equally  available  during  the 
same  hours  as  the  public  pay  telephone. 
This  provision  ensures  equal  access, 
and  allows  the  entity  greater  flexibility 
in  selecting  a  secure  and  cost  effective 
method  of  providing  access.  For 
example,  an  administrative  office  in  a 
town  hall  may  provide  a  portable  text 
telephone  (TTY)  for  use  in  the  office  or 
at  public  telephones  as  long  as  the  office 
is  open  to  the  public  the  same  houn 
that  the  pubUc  telephone  is  available  for 
use  by  the  public.  E>irectional  signage 
must  be  provided  at  the  public  pay 
telephones  indicating  the  location  of  the 
text  telephone  (TTY). 

Comment.  One  commenter  requested 
clarification  of  the  term  "pubhc  use 
area". 

Response.  ADAAG  3.5  (Definitions) 
defines  "pubhc  use"  as  the  interior  or 
exterior  rooms  or  spaces  that  are  made 
available  to  the  general  pubhc.  Some 
entities  covered  under  title  U  of  the 
ADA  may  not  have  a  pubUc  use  area. 

4.1.6  Accessible  Buildings: 
Alterations.  4.1.6(l)(k)    Elevator 
Exception.  This  provision  states  that  the 
exception  to  the  requirement  for  an 
elevator  in  ADAAG  4.1.3(5)  for  newly 
constructed  feciUties  also  apphes  to 
altered  feciUties.  This  exception  was 
editoriaUy  revised  in  the  interim  rule 
consistent  with  the  revision  of  ADAAG 
4.1.3(5).  No  changes  have  been  made  to 
this  provision  in  the  final  rule. 

4.1.7  Accessible  Buildings:  Historic 
Preservation.  4.1.7(l)(a)    Exception. 
This  section  addresses  the  requirements 
for  access  in  alterations  to  qiudified 
historic  faciUties.  The  interim  rule 
contained  an  exception  referencing 
provisions  for  program  access  in  the 
Department  of  Justice's  title  n  and  III 
regiilations  where  compUance  with 
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ADAAG  would  threaten  or  destroy  the 
historic  significance  of  a  facility.  See  28 
CFR  35.151(d)(2)  and  28  CFR  36.405(b). 
This  provision  has  been  relocated  to  the 
appendix  as  it  did  not  function  as  an 
"exception"  to  ADAAG  but  as  an 
advisory  note. 

4.33    Assembly  Areas 

4.33. 7    Types  of  Listening  Systems. 
Information  was  submitted  which 
addressed  the  incompatibility  of  some 
receivers  with  hearing  aids.  People  who 
wear  hearing  aids  often  need  them 
while  using  an  assistive  listening 
system.  A  requirement  for  hearing-aid 
compatibility  was  not  included  in  the 
proposed  or  interim  final  rules.  The 
Access  Board  intends  to  consider  this 
issue  in  future  rulemaking  which  would 
address  assembly  areas  in  general. 
However,  the  Pepartment  of  Justice's 
regulations  implementing  titles  II  and  III 
of  the  ADA  require  public  entities  and 
public  accommodations  to  provide 
appropriate  auxilifuy  aids  and  services 
where  necessary  to  ensiue  effective 
communication.  Where  assistive 
listening  systems  are  used  to  provide 
effective  communication,  the 
Department  of  Justice  considers  it 
essential  that  a  portion  of  receivers  be 
compatible  with  hearing  aids.  This 
information  has  been  added  to  an 
appendix  note  to  section  4.33.7. 

Special  Occupancy  Sections:  5. 
Restaurants  and  Cafeterias  through  10. 
Transportation  Facilities.  General 
provisions  in  each  of  these  sections 
have  been  editorially  revised  to  refer  to 
"section  4"  of  ADAAG  instead  of 
section  "4.1.  to  4.35"  to  facilitate  future 
revision  of  the  guidelines. 

7.  Business.  Mercantile  and  Civic 

This  section  addresses  business, 
mercantile,  and  civic  occupancies.  In 
the  final  rule,  a  reference  to  "civic"  has 
been  added  to  clarify  the  applicabiUty  of 
this  section  to  state  and  local 
government  facilities. 

7.2    Sales  and  Service  Counters,  Teller 
Windows,  Information  Counters. 

ADAAG  7.2(1)  and  (2)  require  access 
at  sales  and  service  counters,  teller 
windows,  and  information  counters  in 
.  State  and  local  government  facilities 
where  goods  and  services  are  available 
to  the  public.  Both  provisions  are 
existing  requirements  which  have  been 
editorially  revised  to  include  their 
application  to  State  and  local 
government  facilities  as  well.  Section 
7.2(3)  of  the  interim  rule  contained  the 


requirements  for  State  and  local 
governments.  These  requirements  are  no 
longer  necessary  with  the  editorial 
revisions  to  7.2(1)  and  (2).  ADAAG 
7.2(3)  requires  access  to  facilitate  voice 
communication  at  counters  and  teller 
windows  with  solid  partitions  or 
security  glazing  provided  in  public 
facilities.  This  provision  also  requires 
that,  where  provided, 
teleeommunication  devices  shall  be 
equipped  with  volume  controls 
complying  with  ADAAG  4.31.5.  In  the 
final  rule,  this  requirement  has  been 
editorially  revised  and  has  been 
clarified  as  applying  to  the 
telecommimication  devices  provided  on 
the  pubUc  side  of  counters  or  teller 
windows. 

Comment.  Several  commenters 
supported  this  section,  while  several 
other  commenters  recommended 
modifications.  For  example,  one 
commenter  recommended  that  knee  and 
toe  clearances  be  specified  beneath 
counters.  Another  commenter 
recommended  that  information  display 
screens  at  counters  should  be  mounted 
at  43  to  51  inches  from  the  floor. 

Response.  Since  the  counters 
addressed  by  this  section  are  typically 
used  for  brief  periods  of  time  in  the 
conduct  of  business  transactions,  knee 
and  toe  clearance  underneath  counters 
is  not  required  as  it  is  for  fixed  seating 
and  tables  covered  by  ADAAG  4.32. 
Requirements  for  the  mounting  heights 
for  equipment  have  not  been  included 
in  the  absence  of  supporting  technical 
data. 

10.  Transportation  Facilities 

10.4    Airports 

10.4.1    New  Construction.  10.4.1(8) 
Security  Systems.  This  provision 
requires  an  accessible  route  complying 
with  ADAAG  4.3  to  be  provided  at  each 
single  security  barrier  or  group  of 
security  barriers  in  airports  covered  by 
title  II  of  the  ADA  as  public  faciUties. 

Comment.  One  commenter  was 
concerned  that  the  exemption  for  doors, 
doorways  and  gates  to  be  operated  only 
by  security  personnel  would  limit  job 
opportunities  for  persons  with 
disabilities. 

Response.  This  provision  applies  to 
seciuity  gates  at  airport  security 
checkpoints.  Such  gates  are  designed  to 
prevent  air  carrier  passengers  from 
entering  secured  areas  until  they  have 
been  cleared.  Normally,  such  gates  are 
adjacent  to  unobstructed  routes 
allowing  exiting  passengers  to  leave  the 
seemed  area.  Airport  employees  are 


typically  allowed  free  access  through 
such  routes  and,  therefore,  employees 
with  disabilities  would  not  need  to  use 
the  seciuity  gate.  A  reference  in  this 
exception  to  ADAAG  4.13.6,  which 
specifies  maneuvering  clearances  at 
do<HS,  including  latch-side  clearance, 
has  been  removed.  This  refisrence  had 
been  included  in  the  interim  rule  for 
doors  operated  by  security  personnel 
since  such  operation  precludes  the  need 
for  clearance  at  the  latch  side  of  doors. 
However,  since  ADAAG  4.13.6  also 
contains  specifications  for  maneuvering 
space,  which  is  essential  for  passage 
through  doors,  including  those  operated 
by  security  personnel,  it  has  been 
applied  to  these  doors  and  gates.  A 
reference  to  "path  of  travel"  in  this 
exception  has  been  changed  to 
"circulation  path"  to  avoid  confusion 
with  the  use  of  the  term  "path  of  travel" 
as  it  relates  to  alterations  to  primary 
function  areas  in  ADAAG  4.1.6(2). 

11.  Judicial,  Legislative  ca^d  Regulatory 
Facilities 

This  section  addresses  those  facilities 
where  judicial,  legislative,  and 
regulatory  functions  occur.  Judicial 
facilities  consist  of  courthouses. 
Legislative  facilities  include  town  halls, 
dty  council  chambers,  city  or  county 
commissioners'  meeting  rooms,  and 
State  Capitols.  Regulatory  facilities  are 
those  which  house  State  and  local 
entities  whose  functions  include 
regulating,  governing,  or  licensing 
activities.  For  example,  this  section 
would  address  those  rooms  where 
school  Board  meetings,  housing 
authority  meetings,  zoning  appeals,  and 
adjudicatory  hearings  (e.g.,  (hivers 
license  suspensions)  are  held. 

Comment.  Two  commenters  requested 
clarification  of  section  11  as  it  applies 
to  legislative  and  regulatory  facilities. 
The  commenters  felt  that  section  11  is 
so  courtroom  specific  that  it  was 
difficult  to  extrapolate  the  applicable 
requirements  of  seating  for  legislators. 
Board,  council  and  commission 
members. 

"  Response.  Section  11  has  been 
reorganized  to  clarify  the  application  of 
requirements  to  judicial  facilities  (11.2) 
and  to  legislative  and  regulatory 
facilities  (11.3).  Provisions  applicable  to 
all  facilities  covered  by  section  11  have 
been  relocated  to  11.1.  An  appendix 
note  to  11.3  provides  examples  of 
legislative  and  regulatory  faciUties  to 
further  clarify  the  application  of  this 
section.   , 
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11.1    General 

11.2.1    Aiqi  U1C88.  This  provlsioD 
requires  that,  ^here  provided,  at  least 
one  restricted  skid  at  least  one  secured 
entrance  be  acoessible.  Restricted 
entrances  difiin  firom  public  entrances 
in  that  they  arllused  only  by  judges, 
public  offidaljj  fiadlity  personnel  and 
other  authorizSo  perties,  such  as  jurors 
on  a  controlled  Ibasis.  Secured  entrances 
are  used  only  M  detainees  and 
detention  omgis.  The  interim  rule 
exempted  seciined  entrances  (grated 
only  by  security  persomiel  from 
ADAAG  4.13.8.  However,  since  ADAAG 
4.13.6  also  conltUns  specifications  tm 
maneuveiins  ^iace.  which  is  *— wnHtl 
fat  passage  thrbugh  doors,  including 
those  operated  jby  security  personnel, 
the  exemption  fttim  4.13.6  has  been 
removed.  The  ^^quirements  in  ADAAG 
4.13  are  not  knoRvn  to  pose  any  conflict 
with  security  requirements  for  doOTs. 
Refisrences  in  the  interim  rule  to 
accessible  routM  have  been  removed  as 
section  4  of  ADAAG  requires  that 
accessible  entrances  be  connected  to  an 
acoessible  route^  Similarly,  a 
requirement  in  l))e  interim  nile  for 
passenger  loadiug  zones  provided  for 
detainees  has  hma  removed  as 
acoessible  passenger  loading  zones  are 
addressed  in  4.  l[2(5). 

11.1.2    SeciMty  Systems.  This 
provision  requiras  an  accessible  route 
complying  witlj  ADAAG  4.3  (Accessible 
Route)  to  be  provided  through  fixed 
security  barriers  lat  required  accessible 
entrances.  Whe^  seamty  barriers 
incorporate  equipment  such  as  metal 
detectors,  fluonMcopes,  or  other  similar 
devices  which  <knnot  be  made 
accessible,  an  accessible  route  is 
required  adjaceii^  to  such  security 
screening  devices  to  facilitate  an 
equivalent  drcuktion  path.  This    * 
provision  has  b^n  editorially  revised  to 
reference  a  circulation  path  in  lieu  of  a 
path  of  travel.  Nb  substantive  changes 
have  been  made  ^o  this  provisicm. 
11.1.3    7ivD-ai|cty  Communication 
•  Systems.  This  provision  requires  that 
where  a  two-way  communication 
system  is  provided  to  gain  admittance  to 
a  facility  or  to  reiskricted  areas  within  the 
facility,  the  system  shall  provide  both 
visual  and  audibfe  signals  and  shall 
comply  with  4.27  (Controls  and 
Operating  Mechanisms).  No  changes 
have  been  made  ftjp  this  provision. 

11.2    Judicial  Futilities 

1 1.2.1    Courthoms.  ADAAG  11.2.1 
applies  to  courtrbbms  in  judicial 
fecilities  and  requires  access  to 
spectator  seating!  ind  press  areas,  jury 
boxes,  witness  stands,  judges'  benches, 
and  other  courtroom  stations.  Areas  that 


are  raised,  such  as  witness  stands,  or 
depressed  and  accessed  by  ramps  or 
platfinm  lifts  with  entry  ramps  must 
provide  a  turning  Space  complying  with 
4.2.3  so  that  the  space  can  be  entand 
and  exited  in  a  iiorward  direction  safely. 
A  reference  to  "depressed  anas"  has 
been  added  to  raised  wpacm  and 
elements  consistent  with  the  provision 
allowing  use  of  platfbnn  lifts  in  4.1.3(5). 
Exception  4.  Requirements  in  the 
interim  rule  for  accessible  routes,  doors 
and  gates,  clear  floov  space,  and  controls 
and  operating  mechanisms  have  bem 
removed  bom  the  final  rule  as  they  are 
addressed  in  ADAAG  section  4. 

Comment  Several  commenters  stated 
that  a  tumiiw  spade  is  not  necessarily 
required  within  witness  stands  accessed 
by  platform  lifts.  Commenters  provided 
examples  of  customized  designs  that 
inoHporate  lilts  which  serve  as  the  floor 
of  the  witness  stand.  This  should 
obviate  the  necessity  for  an  entry  ramp 
into  the  lift  since  the  surface  of  the  lift 
is  level  with  the  adjacent  floor. 

Response.  The  requirement  for 
imobsbructed  turning  speoe  has  been 
revised  to  apply  only  to  raised  or 
depressed  arees  accessed  by  ramps  or 
platform  lifts  with  entry  ramps. 
Enclosures  and  gates  cannot  restrict 
required  maneuvering  spaces. 

Comment.  One  commenter  questioned 
whether  doors  to  jiuy  boxes  must  be 
automatically  opwi^le. 

i?esponse.  Where  provided,  doors  and 
gates  must  comply  with  ADAAG  4.13 
(Doors)  which  does  not  reqiiire 
automated  doors,  but  does  contain  other 
technical  requirements. 

Comment  In  the  interim  rule, 
sections  11.2.1(2)  (Jury  Boxes  and 
Witness  Stands),  11.2.1(4)  (Fixed 
Judges'  Benches,  and  Qerks'  Stations), 
11.2.1(5)  (Fixed  Bailifb'  Stations,  Court 
Reporters'  Stations,  Litigants'  and 
Counsel  Statirais),  and  11.2.1(6)  (Fixed 
Lecterns)  required  that  the  maximum 
height  of  controls  and  operating 
mechanisms  be  48  inches.  One 
commenter  questioned  why  control  and 
operating  mechanisms  were  restricted  to 
a  maximum  height  of  48  inches  when 
ADAAG  allows  up  to  54  inches  where 
a  side  approach  is  provided-. 

Response.  The  interim  rule  provided 
that  the  maximum  height  for  controls 
and  operating  mechanisms  was  48 
inches.  This  limitation  has  been 
removed  in  the  final  rule  to  allow  a  54 
inch  side  reach. 

Comment.  The  interim  final  rule 
contained  a  requirement  for  access  to 
fixed  lecterns  which  reqiiired  knee 
space  at  least  27  inches  high,  30  inches 
wide,  and  19  inches  deep.  Several 
commenters  considered  this 
requiremMit  excessive  in  view  of 


standard  lectern  dimimyjnns 
Infcxmatian  was  received  indicating  that 
lecterns  are  tyjpically  not  fixed  in 
« judicial  bdUties. 

Response.  This  requirement  has  been 
removed  in  the  final  rule. 

11.2.l(lXa)    Spectator.  I^9ss  and 
Other  Areas  with  Fixed  Seats.  This 
provisicm  specifies  the  number  of 
wheelchair  spaces  required  where 
spectator,  press,  or  other  arees  with 
fixed  seats  are  provided  according  to 
ADAAG  4.1.3(igKa).  ThU  requirement 
has  been  clarified  in  the  final  rule  as 
applying  to  each  type  of  area  with  fixed 
seats. 

Conunent  The  interim  rule  required 
that  where  spectator  seating  capacity 
exceeds  50  and  is  located  on  one  level 
that  is  not  sloped  or  tiered,  accessible 
spaces  must  be  provided  in  more  than 
one  seating  row.  One  commenter 
considered  this  requirement  excessive 
and  inoMisistent  with  current  ADAAG 
remiiremmts  in  4.1.3(19)(a). 

Response.  This  requirement  has  been 
removed  in  the  final  rule. 

1 1 .2.l(lXb)   fury  Boxes  and  Witness 
Stands.  This  provision  requires  at  least 
one  accessible  wheelchair  space  within 
jury  boxes  and  witness  stands.  An 
exception  allows  that,  in  alterations,  a 
wheelchair  space  may  be  located 
outside  the  jiuy  boxes  or  witness  stands 
where  providing  ramp  or  lift  access 
poses  a  hazard  by  restricting  or 
projecting  into  a  means  of  egress 
reqiiired  by  the  appropriate  local 
authority.  A  requirement  in  the  interim 
rule  requiring  counters  in  witness 
stands  to  comply  with  ADAAG  4.32  has 
been  removed  since  this  provision 
which  may  be  excessive  for  coimters 
provided  in  witness  stands. 

Comment.  The  interim  rule 
recognized  the  use  of  portable  lifts  in 
alterations  where  provision  of  a 
permanent  platform  lift  is  technically 
infeasible.  One  commenter  requested 
clarification  regarding  securement  of 
portable  lifts.  Concern  was  raised  that 
pMJrtable  lifts  are  subject  to  tipping  if 
they  are  not  secured  to  the  floor. 
Concern  was  also  expressed  over  a 
potential  hazard  where  a  ramp  or 
platform  lift  would  project  into  the 
circulation  paths  in  the  well  of  a 
courtroom. 

Response.  The  reference  to  portable 
lifts  has  been  removed  in  the  final  rule 
as  it  is  not  clear  that  all  portable  lifts 
meet  the  safety  standard  referenced  in 
ADAAG  4.11.2.  This  modification  does 
not  preclude  the  use  of  portable 
platform  lifts  provided  mey  fidly 
comply  with  ADAAG  4.11.2.  In 
addition,  the  exception  to  this  provision 
has  been  modified  to  allow  placement  of 
a  wheelchair  accessible  space  outside 
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raised  witness  stands  and  fury  boxes  in 
alterations  where  a  ramp  or  platform  lift 
poses  a  hazard  by  restricting  or 
projecttog  into  necessary  circulation 
paths.  The  reference  to  technical 
infeasibility  has  been  removed  as  that 
exception  is  already  provided  in 
ADAAG  4.1.6(1). 

11.2.1(lXc)   Judges' Benches  and 
Courtroom  Stations.  This  provision 
requires  that  judges'  benches,  clerks' 
stations,  bailifis'  stations,  deputy  clerks' 
statifHis,  court  reporters'  stations,  and 
litigants'  and  counsel  stations  comply 
with  AOAAG  4.32  (Fixed  or  Built-in 
Seating  and  Tables).  An  exception 
permits  designs  that  allow  later 
installation  of  a  means  of  vertical  access 
without  substantial  reconstruction  of 
the  roace.  This  exception  has  been 
clarified  in  the  final  rule. 

Comment.  A  faw  commenters 
recommended  that  only  a  percentage  of 
raised  judges'  bmches  and  clerks' 
stations  be  adaptable  or  accessible. 

Response.  Due  to  the  complexity  of 
courtroom  design  and  the  difficulty  of 
accommodating  subsequent  alterations, 
the  Access  Boaird  believes  that  requiring 
either  accessible  or  adaptable  judges' 
bencher  and  clerks'  stations  v/ill 
significantly  facilitate  a  reasonable 
accommodation  for  an  employee  in  the 
future. 

11.2.1(2)    Assistive  Listening 
Systems.  This  section  requires  each 
courtroom  in  a  judicial  facility  to  have 
a  permanently  installed  assistive 
listening  system  complying  with  4.33. 
Hiis  provision  specifies  the  miniiniim 
niunber  of  receivers  for  assistive 
listening  systems.  This  number  must  be 
equal  or  greater  than  four  percent  of  the 
room  occupant  load,  but  in  no  case  less  - 
than  two.  This  requirement  is  consistent 
with  ADAAG  requirements  for  assembly 
areas  in  4.1.3(19). 

Comment.  The  interim  rule  provided 
that  a  permanently  installed  assistive 
listening  system  was  required  in  only  50 
percent  of  certain  areas  in  judicial, 
legislative  and  regulatory  facilities. 
Several  commenters  recommended  a 
requirement  for  100  percent 
permanently  installed  assistive  listening 
systems  in  State  and  local  government 
facilities.  These  commenters  cited 
operational  problems  such  as 
scheduling  and  the  inability  of  staff  to 
locate  and  set  up  portable  systems. 
Other  commenters  preferred  portable 
systems  because  they  believe  them  to  be 
more  flexible,  cost  efiioctive  and  easier 
to  replace  as  technology  evolves.  Two 
commenters  requested  that  smaller 
hearing  rooms  be  allowed  to  provide 
portable  systems.  The  commenters 
stated  that  the  majority  of  hearing  rooms 
are  not  utilized  exclusively  for 


adjudicatory  proceedings  but  for  other 
purposes  a  disproportionate  percentage 
of  the  time. 

Response.  The  Access  Board  has 
revised  the  final  rule  to  require  a 
permanently  installed  assistive  listening 
system  in  each  courtroom.  A 
requiremoit  in  the  interim  rule 
requiring  permanently  installed 
assistive  listening  systems  in  50  percent 
of  hearing  rooms,  jury  deliberation 
rooms,  and  jury  orientation  rooms  has 
been  removed  as  these  areas  are 
addressed  in  ADAAG  4.1.3(19)(b).  The 
definition  of  "assembly  area"  in 
ADAAG  3.5  has  been  clarified  as 
applying  to  those  rooms  or  spaces 
accommodating  a  group  of  individuals 
for  "civic"  purposes. 

Comment.  Information  was  submitted 
which  addressed  the  inccmipatibility  of 
some  receivers  with  hearing  aids. 
People  who  wear  hearing  aids  often 
need  them  while  iising  an  assistive 
listening  system.  Ear  buds  require 
removal  of  hearing  aids.  Headsets  that 
cover  the  ear  can  produce  disruptive 
interference  due  to  hearing  aid  T-coils. 
It  was  recommended  that  neckloops  and 
headsets  that  can  be  worn  as  neckloops 
be  specified  over  other  receiver  types 
since  they  are  compatible  with  hearing 
aids. 

Response.  The  compatibility  of 
hearing  aids  and  assistive  listening 
receivers  is  an  issue  that  pertains  not 
only  to  facilities  covered  in  section  11 
but  to  other  assembly  areas  as  well.  The 
Access  Board  intendis  to  consider  this 
issue  in  futiire  rulemaking  which  would 
address  assembly  areas  in  general.  An 
appendix  note  has  been  added  to  the 
final  rule  reconunendlng  receivers  that 
are  compatible  with  hearing  aids. 

Section  11.8  of  the  interim  rule 
required  electrical  outlets  and 
appropriate  wiring,  conduit,  or 
raceways  in  various  areas,  including 
courtrooms,  to  support  communication 
equipment  for  persons  with  disabilities. 
This  requirement  has  been  removed  as 
it  may  be  too  vague  for  piurposes  of 
design  without  further  specification  on 
the  type  of  equipment  to  be  supported. 
Such  equipment  often  is  portable  and 
not  appropriately  addressed  by  ADAAG. 

11.2.2    Jury  Assembly  Areas  and  Jury 
Deliberation  Areas.  This  provision 
requires  that  where  provided, 
refreshment  areas  and  drinking 
foimtains  in  jiuy  assembly  areas  and 
jury  deliberation  rooms  must  be 
accessible.  References  in  the  interim 
rule  to  fixed  seating  and  tables  and 
vending  machines  have  been  removed 
as  ADAAG  sections  4.1.3(18)  and  5.8 
address  access  to  these  elements.  In 
addition,  the  requirement  for  access  to 
drinking  fountains  for  people  who  may 


have  difficulty  bending  or  stooping  has 
been  removed.  The  final  rule  requires 
that  where  drinking  fountains  are 
provided,  at  least  one  comply  with 
ADAAG  4.15. 

11.2.3    Courthouse  Holding 
Facilities.  Section  11.2.3(1)  applies  a 
scoping  requirement  to  courthouse 
holding  facilities  including  central 
holding  cells  and  court-floor  holding 
cells  serving  courtrooms.  Where 
provided,  at  least  one  adtilt  male, 
juvenile  male,  adult  female,  and 
juvenile  fiamale  central  holding  cell 
must  comply  with  the  requirements  in 
this  section.  Central  holding  facilities 
are  typically  designed  with  sight  and 
sound  separation  between  men.  women 
and  juveniles.  Where  such  cell 
separation  is  provided,  the  guidelines 
reouire  at  least  one  of  each  type  of  cell 
to  be  accessible.  While  there  itaay  be 
additional  "types"  of  cells  (i.e.. 
isolation,  group  or  individiial  cells)  the 
definition  of  "type"  is  limited  to  adult 
male,  juvenile  male,  adult  female,  and 
juvenile  female  holding  fecilities.  Court- 
floor  holding  cells,  however,  are  not 
necessarily  designed  wdth  sight  and 
soimd  separation  between  adult  males, 
juvenile  males,  adiilt  females,  and 
juvenile  females.  For  example,  some 
courthouses  have  numerous  courtrocHns 
with  two  court-floor  holding  cells 
provided  between  every  two 
courtrooms.  Detainees  are  escorted 
through  a  secured  route  direcUy  from 
the  central  holding  cell  to  the  court- 
floor  holding  cell.  In  such  instances, 
this  provision  would  require  only  one 
accessible  court-floor  holding  cell.  Such 
a  cell  may  serve  more  than  one 
courtroom.  A  clarification  has  been 
added  that  cells  may  serve  more  than 
one  coiutroom.  No  other  changes  have 
been  made  to  this  provision. 

Section  11.2.3(2)  contains  the 
minimum  requirements  for  accessible 
cells.  In  the  Interim  rule,  11.2.3(2)(a) 
(Doora  and  Doorways)  exempted  doora 
and  doorways  0{>erated  only  by  security 
personnel  from  ADAAG  4.13.6. 
However,  since  ADAAG  4.13.6  also 
contains  specifications  for  maneuvering 
space,  which  is  essential  for  passage 
through  doora,  including  those  operated 
by  security  personnel,  the  exemption 
from  4.13.6  has  been  removed.  The 
requirements  in  ADAAG  4.13  are  not 
known  to  pose  any  conflict  with 
security  requirem«its  for  doora.  This 
provision  has  also  been  modified  to 
require  fixed  benches  to  provide  back 
support  (e.g.,  attachment  to  the  wall). 

Comment.  One  conunenter  requested 
that  the  term  "maximum  extent 
feasible"  be  applied  to  situations  where 
altering  the  facility  would  require 
substantial  demolition  of  the  existing 
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components  of  the  facility  in  order  to 
come  into  compliance. 

Response.  U  compliance  with 
alterations  re<Mirements  is  technically 
infeasible,  AQ^G  4.l.6(l)(j)  requires 
that  the  alteratibn  provide  accessibility 
to -the  maximiUi  extent  flensible. 
Technically  inifeasible  means,  with 
respect  to  an  alteration  of  a  building  or 
a  facility,  that  it  has  little  likelihood  of 
being  accomplished  because  existing 
structural  conditions  would  require 
removing  or  altering  a  load-bearing 
member  which  lis  an  essential  part  of  the 
structural  frame;  or  because  other 
existing  physical  or  site  constraints 
prohibit  modification  or  addition  of 
elements,  spaclK,  or  features  which  are 
in  full  and  strict  compliance  with  the 
minimum  requi|«ments  for  new 
construction  a^id  which  are  necessary  to 

S>rovide  acces^bility.  Any  elements  or 
eatures  of  the  raiilcung  or  facility  that 
are  being  altered  and  can  be  made 
accessible  are  lequired  to  be  made 
accessible  witlmi  the  scope  of  the 
alteration.        1 1 

Comment.  S^^eral  combination 
stainless  steel  tjater  closet  and  lavatory 
units  are  availaple  that  cannot 
incorporate  a  3$  inch  grab  bar  behind 
the  water  closet*  One  manufacturer  of 
combination  fixtures  stated  that  the  two 
main  reasons  such  units  are  specified  is 
to  reduce  costs  nnd  minimize 
vandalism.  Coimiination  units  reduce 
the  square  footage  needed  in  cell  design 
and  reduce  costs  by  only  requiring  one 
wall  opening  for  plumbing  connections, 
rather  than  twoi  Wall  openings  if 
separate  fixture^  are  provided.  The 
commenter  further  stated  that  there  is  a 
reduction  in  vandalism  by  having  one 
large  fixture  mounted  to  the  wall  which 
makes  it  much  hlore  difficult  to  remove 
or  destroy  than  a  single  lavatory  or 
toilet.  The  comiaenter  stated  that  major 
retooling  and  redesign  of  the  imits 
would  defeat  the  reasons  why  the  units 
are  currently  piyierred  and  proposed 
that  a  24  inch  gi  «b  bar  behind  the  water 
closet  be  allowed  instead  of  a  36  inch 
grab  bar.  I 

Response.  Although  the  use  of 
combination  imits  are  preferred  for 
space  effidencyi  kad  security,  they  are 
generally  not  m^idatory.  An  exception 
for  the  length  ol{  |he  rear  grab  bar  on 
combination  un^js  has  not  been 

Erovided  since  Separate,  accessible 
ivatories  and  tdlets  are  readily 
available. 

Section  11.2.a|(|3)  requires  that  where 
fixed  cubicles  aM  provided,  at  least  five 

Crcent,  but  not  1ms  than  one,  must 
ve  the  maximtun  coimter  height  and 
knee  clearance  imdemeath  as  required 
by  ADAAG  4.32  (Fixed  or  Built-in 
Seating  or  Tablep)  on  both  the  public 


and  detainee  sides.  It  also  requires  a 
method  to  facilitate  voice 
commiuiication  if  solid  partitions  or 
security  glazing  separates  visitors  from 
detainees.  No  dbanges  have  been  made 
to  this  provision. 

11.3    Legislative  and  Regulatory 
Facilities 

This  section  contains  requirements  for 
legislative  and  regulatory  facilities. 
L^slative  facilities  include  town  halls, 
dty  council  chambers,  city  or  county 
commissioners'  meeting  rooms,  and 
State  Capitols.  Regulatory  facilities  are 
those  which  house  State  and  local 
entities  whose  functions  include 
regulating,  governing,  or  licensing 
activities,  lliis  section  has  been 
clarified  in  the  final  rule  as  applying  to 
public  meeting  rooms,  hearing  rooms, 
and  chambers.  An  appendix  note 
provides  examples  of  the  facilities  and 
spaces  covered  by  this  section. 

Section  11.3.1  requires  access  to 
raised  speakers'  platforms,  spectator 
seating  and  press  areas.  Areas  that  are 
raised  such  as  speakers' platforms,  or 
depressed  and  accessed  by  ramps  or 
platform  lifts  with  entry  ramps  must 
provide  a  turning  space  complying  with 
4.2.3  so  that  the  space  can  be  entered 
and  exited  in  a  forward  direction  safely. 
For  clarity,  those  requirements  in  the 
interim  rule  applicable  to  hearing  rooms 
and  chambers  are  provided  in  this 
section  separately  from  those  in  11.2  for 
courtrooms. 

Section  11.3.1(1)  requires  access  to  at 
least  one  of  each  type  of  raised  speakers' 
platform.  This  provision  has  been 
revised  for  clarity  and  a  reference  to 
ADAAG  4.32  has  been  removed  since  it 
may  be  excessive  and  not  all  speakers' 
platforms  contain  counters.  Section 
11.3.1(2)  addresses  spectator,  press,  and 
other  areas.  This  provision  has  been 
revised  consisteni  with  a  similar 
requirement  for  courtrooms  in  11.2.  See 
11.2.1(l){a)  above. 

Most  city  council  chambers  and 
legislative  chambers  contain  a  public 
address  system  and  multiple 
microphones  for  numerous  speakers.  In 
such  facilities,  it  is  more  efficient  to 
supplement  an  audio-amplification 
system  with  a  permanently  installed 
assistive  listening  system  to  enable 
people  who  are  deaf  or  hard  of  hearing 
to  participate  in  the  proceedii^s. 
Section  11.3.2  requires  a  permanently 
installed  assistive  listening  ^stem  in 
each  assembly  area  equipped  with  an 
audio-amplification  system.  The  interim 
rule  required  a  permanently  installed 
assistive  listening  system  in  50  percent 
of  all  hearing  rooms,  meeting  rooms, 
and  chambers  designated  for  public  use. 
As  revised  in  the  £^al  rule,  this 


provision  is  more  con»stent  with 
existing  ADAAG  requirements  in 
4.1.3(l9)(b).  This  provision  differs  bom 
4.l.3(19)(b)  in  that  it  applies  without 
respect  to  occupancy  load  or  the 
provision  of  fixed  seating. 

12.  Detention  and  Correctional  Facilities 

This  section  addresses  detention  and 
correctional  facilities  where  occupants 
are  under  some  degree  of  restraint  or 
restriction  for  seciuity  reasons  and 
provides  scoping  and  technical 
requirements  for  accessible  cells  or 
rooms. 

12.1    General 

This  provision  identifies  the  types  of 
facilities  covered  by  Section  12, 
including  jails,  prisons,  reformatories, 
and  juvenile  detention  centers.  All 
public  areas  and  those  common  use 
areas  serving  accessible  cells  are  subject 
to  existing  ADAAG  except  the 
requirements  for  areas  of  rescue 
assistance  and  signage.  In  response  to 
inquiries  concerning  the  need  for 
elevator  access  or  complying  stairs  to 
the  upper  tiers  of  housing  faciUties 
where  there  are  no  accessible  cells,  an 
exception  has  been  added  in  the  final 
rule.  Under  this  exception,  an  elevator 
complying  with  4.10  or  stairs  complying 
with  4.9  are  not  required  in  multi-story 
housing  facilities  where  accessible  cells 
or  rooms  and  all  common  use  areas 
serving  them,  as  well  as  all  public  use 
areas,  are  on  an  accessible  route. 

12.2    Entrances  and  Seciuity  Systems 

This  section  covers  entrances  and 
security  screening  devices.  Section 
12.2.1  requires  that  public  entrances, 
including  those  that  are  seciued,  be 
accessible  as  required  by  ADAAG 
4.1.3(8).  Entrance  doors  that  are 
operated  by  security  personnel  are 
exempt  frx)m  the  requirements  in 
ADAAG  4.13  (Doors)  for  door  hardware, 
opening  forces,  and  automatic  doors. 
Doors  subject  to  security  requirements 
prohibiting  full  compliance  with  the 
provisions  of  ADAAG  4.13  are  similarly 
exempt.  The  exception  in  12.2.1  may 
apply  to  doors  used  by  persons  other 
than  inmates  and  facility  staff,  such  as 
counselors  and  instructors.  It  is 
important  that  evacuation  planning 
address  egress  for  all  persons  who  may 
access  secured  areas  since  a  person  with 
a  disability  might  not  be  able  to 
independently  operate  doors  meeting 
this  exception,  lliis  consideration  has 
been  included  in  an  appendix  note. 
Section  12.2.2  requires  that  an 
accessible  route  be  provided  through  or 
around  security  screening  devices 
located  at  accessible  entrances.  Section 
12.2.2  has  been  editorially  revised  to 
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reference  a  circulation  path  in  lieu  of  a 
path  of  travel. 

Section  12.2.2  of  the  interim  rule 
contained  requirements  for  entrances 
and  passenger  loading  zones  used  only 
by  inmates  or  detainees  and  security 
personnel.  These  requirements  have 
been  removed  in  the  final  rule  as 
ADAAG  4.1.3(8)  addresses  all  types  of 
entrances  except  service  entrances  and 
ADAAG  4.1.2(5)  addresses  passenger 
loading  zones. 

Comment.  In  the  interim  rule,  the 
exception  in  12.2.1  for  doors  subject  to 
seciirity  requirements  required 
compliance  to  the  "maximiun  extent 
feasible."  One  comment  from  a  State 
agency  recommended  that  this  term  be 
removed  because  it  complicates 
enforcement. 

Response.  The  term  "maximiun  extent 
feasible"  has  been  removed  from  the 
exception  in  12.2.1  and  the  exception 
has  been  further  modified  for  clarity.  In 
addition,  a  reference  in  this  exception  to 
ADAAG  4.13.6,  which  specifies 
maneuvering  clearances  at  doors, 
including  latch-side  clearance,  has  been 
removed.  This  reference  had  been 
included  in  the  interim  rule  for  doors 
operated  by  security  personnel  since 
such  operation  precludes  the  need  for 
clearance  at  the  latch  side  of  doors. 
However,  since  ADAAG  4.13.6  also 
contains  specifications  for  maneuvering 
space,  which  is  essential  for  passage 
through  doors,  including  those  operated 
by  security  personnel,  the  exemption 
fit>m  4.13.6  has  been  removed.  The 
requirements  in  ADAAG  4.13.6  are  not 
known  to  pose  any  conflict  with 
security  requirements  for  doors.  An 
identical  exception  in  12.5.2(1)  for 
doors  and  doorways  serving  holding  or 
housing  cells  has  been  similarly 
modified. 

12.3    Visiting  Areas 

This  section  addresses  non-contact 
visiting  areas.  At  least  five  percent  of 
fixed  cubicles  on  both  the  public  and 
secured  side  must  be  accessible  imder 
12.3(1).  Accessible  cubicles  for  inmates 
or  detainees  are  required  only  in  those 
visiting  areas  serving  accessible  housing 
or  holding  cells.  Section  12.3(2)  requires 
cubicles  separated  by  solid  partitions  to 
be  equipped  with  devices  to  facilitate 
voice  conmumication.  These 
requirements  are  consistent  with  those 
for  visiting  areas  covered  by  section 
11.4.3  (Courthouse  Holding  Facilities). 
Few  comments  were  received  and  only 
editorial  changes  have  been  made  to  this 
provision. 


12.4    Holding  and  Housing  Cells  or 
Rooms:  Minimum  Ntmiber 

12.4.1    Holding  Cells  and  General 
Housing  Cells  or  Rooms.  Minimum 
Number.  This  section  requires  that  a 
minimum  of  two  percent,  but  not  less 
than  one,  of  the  total  number  of  holding 
or  general  housing  cells  or  rooms 
provided  in  a  facility  be  accessible  in 
new  construction. 

The  interim  rule  provided  that  at  least 
three  percent,  but  not  less  than  one,  of 
the  total  niunber  of  housing  or  holding 
cells  or  rooms  provided  in  a  fecility 
shall  be  accessible. 

Comment.  Most  comments  bom 
detention  and  correctional  authorities 
considered  the  three  percent  minimum 
specified  in  the  interim  rule  excessive 
in  view  of  the  demonstrated  need. 
Several  State  correctional  agencies 
reconunended  one  percent.  The  Illinois 
Department  of  Corrections  and  33 
concurring  State  correctional  agencies 
urged  that  the  minimum  not  exceed  two 
percent.  One  disability  organization 
supported  the  three  percent 
requirement.  With  respect  to  detention 
facilities,  one  county  government 
recommended  one  percent  for  holding 
cells. 

Most  of  the  recommendations  for  a 
lower  percentage  were  based  on  survey 
data  submitted  in  response  to  the 
NPRM.  As  noted  in  the  interim  rule, 
among  various  responding  States,  the 
percentage  of  inmates  with  mobility 
impairments  ranged  from  .12  to  1.35 
percent  and  the  average  was  .46  percent. 
A  survey  conducted  by  the  Association 
of  State  Correctional  Administrators 
(ASCA)  provided  a  significantly  higher 
average  of  3.39  percent,  suggesting  that 
a  wider  range  of  disabilities,  not  just 
mobility  impairments,  was  included.  In 
response  to  the  interim  rule,  the 
California  Department  of  Corrections 
compiled  additional  siuvey  data  from 
States,  the  ASCA,  and  the  Federal 
Biureau  of  Prisons.  The  results  of  that 
survey  indicated  that  the  average 
percentage  of  inmates  with  some  type  of 
disability  is  1.56  percent. 

Few  comments  provided  siuvey  data 
on  city  or  county  facilities.  In  response 
to  the  NPRM,  several  State  entities  that 
oversee  such  facilities  submitted  survey 
results.  The  percentage  of  iiunates  with 
disabilities  housed  in  jails  in  Nebraska 
and  Texas  was  .07  percent  and  .48 
percent,  respectively.  New  York  City 
previously  indicated  that  .25  percent  of 
its  inmate  population  used  wheelchaira. 
Other  estimates  for  local  facilities 
ranged  from  less  than  one  percent  to 
two  percent. 

The  three  percent  minimum  specified 
in  the  interim  rule  was  based  in  part  on 


the  aging  of  the  prison  population,  a 
consideration  several  commentera 
raised,  and  existing  data  demcmstrating 
that  the  prevalence  of  disability 
increases  with  age.  However,  comments 
bom  State  correctional  agencies  to  the 
interim  rule  indicated  that  the  perceived 
aging  of  the  prison  population  is  not 
supported  by  current  demographic  data. 
The  California  Department  of 
Corrections  indicated  that  nationally  the 
average  age  of  inmates  is  29.8  years  and 
inmates  aged  60  yean  or  older  comprise 
less  than  one  percent  of  the  total 
population  based  on  its  survey  of  States. 
The  Illinois  Department  of  Corrections 
documented  among  various  States  that 
the  number  of  inmates  over  50  yeara  old 
has  remained  constant  or  increased  only 
slightly.  The  highest  increase  reported 
by  any  State  was  1.2  percent  over  a  six 
year  period.  One  comment  fit>m  a 
county  authority  also  considered 
increases  in  this  population  to  be 
nedigible. 

Response.  Consistent  with  a  large 
majority  of  commenters,  as  well  as  the 
survey  data  provided,  the  minimum 
number  of  holding  or  general  housing 
cells  or  rooms  required  to  be  accessible 
in  new  construction  has  been  reduced  to 
two  percent. 

Dispersion.  The  interim  rule  provided 
that  accessible  cells  shall  be  dispersed 
among  all  categories  and  types  of 
general  housing  and  holding  areas.  The 
final  rule  does  not  contain  a 
requirement  for  dispersion  of  accessible 
cells. 

Comment.  Many  comments  from  State 
and  local  corrections  officials  reiterated 
arguments  made  in  response  to  the 
NPRM  that  accessible  cells  should  be 
required  on  a  system-wide  basis  instead 
of  for  each  newly  built  or  altered 
facility.  This  would  provide  a  level  of 
administrative  discretion  operators 
consider  essential  in  determining  which 
facilities  of  a  system  are  appropriate  for 
housing  inmates  with  disabilities. 
According  to  the  commenters,  the 
availability  of  certain  programs, 
services,  and  staff,  not  just  architectural 
accessibility,  are  important  criteria  in 
making  this  determination  and  that 
freedom  of  choice,  a  fundamental 
consideration  in  ensuring  access  to 
public  housing  and  transient  lodging,  is 
not  pertinent  to  the  assignment  of 
housing  among  inmates.  The  California 
Department  of  Corrections  stated: 

(Tlhe  primary  service  of  correctional 
fisicilitie*  is  to  help  maintain  public  safety 
through  incarceiation  of  offenders. 
Classification  to  determine  placement  within 
the  system  is  based  on  many  fectors  such  as 
security  requirements,  medical  needs,  and 
other  administrative  determinates. 
Aocenibility  is  another  one  of  these  fectors 
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in  the  classificatibb  piocess.  Given  the 
mission  of  detention  and  correctional 
fiicilities,  it  is  apptopiiate  to  provide  equal 
accessibility  to  pit^ffams,  service,  and 
activities  in  an  in^^ted  environment  in  the 
most  economic  nMnnerpossible  which 
includm  mitigati>^  staffing  coets,  making  use 
of  community  resnuices  and  grouping 
inmates  with  disi|bilities  to  provide 
specialized  servidas  or  training.  The  Access 
Board's  concept  that  assignment  polices  may 
change  and  that  ccmstruction  opportunities 
applied  piecemeal  will  eventually  lead  to  full 
accessibility  is  clearly  based  on  assimiptions 
of  accessibility  applied  to  most  government 
services  and  public  accommodations.  In  a 
custodial  setting,  ^cessibility  is  only  one 
placement  consida^tion  which  applies  to  an 
extremely  slight  pbpulation  number.  .  .  . 
Accessibility  can  M  optimally  provided  in  a 
limited  number  o|  ^:ilities  much  more 
thoroughly  and  edonomically,  and  with  a 
comparable  qualitv  of  providing  imnate 
services,  programs,]  and  activities. 

Similar  arguments  were  made  by  the 
Illinois  Departmi^t  of  Corrections  in 
comments  suppled  by  33  other  State 
correctional  entities.  Commenters 
emphasized  these  concerns  in  the      "* 
context  of  altera^ons  where 
requirements  fot  eccessible  cells  may  be 
triggered  in  existing  facilities  that 
cannot  support  inmates  with  disabilities 
either  architecturally  or 
programmatical]^.  According  to  the 
commenters,  protision  of  accessible 
cells  in  an  alterapon  will  by  no  means 
ensure  that  the  decessary  level  of  access 
to  programs,  services,  common  use  areas 
and  other  amenities  available  to  inmates 
will  be  achieved.  According  to 
commenters,  proKdding  access  in  some 
existing  fadlitie^  iwill  waste  limited 
resources  and  le^^  to  a  greater  niunber 
of  accessible  cells  available  only  to 
inmates  without  disabilities  where 
misuse  of  elemedts,  such  as  grab  bars, 
is  more  likely  to  ticcur.  Thus, 
correctional  authtpties  recommended 
that  a  percentage!  ^f  accessible  cells  be 
required  for  the  entire  system  instead  of 
at  each  newly  constructed  or  altered 
facility.  , 

Response.  New  construction  presents 
the  greatest  opporiunity  for  access.  Why 
this  would  not  hbld  true  for  detention 
and  correctional  mdlities  was  not 
clearly  indicated  in  comments.  Rather, 
the  concerns  expressed  in  this  area  are 
relevant  primarily  |to  the  requirement  for 
access  in  alterations  in  12.4.5 
(Alterations  to  CMs  or  Rooms).  In  the 
interim  rule,  this  provision  applied  the 
minimum  scoping  Ipercentage  of  new 
construction  to  this  total  number  of  cells 
or  rooms  altered  in  a  facility.  Alterations 
provide  important  opportimities  for 
access  as  recognited  by  the  ADA; 
however,  corrections  authorities  make  a 
compelling  case  fi  >r  allowing  discretion 
in  detention  and  q^rrectiond  facilities. 


Concerns  of  practicahty,  and  those  of 
feasibility  raised  in  the  NPRM,  and 
various  operational  fiactors  indicate  that 
in  many  instances  the  cost  of  achieving 
access  at  many  existing  facilities  will 
greatly  outweigh  the  benefits.  For  these 
reasons,  section  1-.4.5  and  the 
requirement  for  alterations  have  been 
reserved,  thus  limiting  to  new 
construction  the  two  percent  scoping 
requirement.  This«quirement  has  been 
reserved,  rather  than  permanently 
removed,  since  it  may  be  revisited  in  the 
future.  Further,  there  will  be  instances 
when  the  opportunities  for  access  in 
alterations  shoidd  be  considered, 
particularly  where  a  system  has  few,  if 
any,  accessible  cells.  In  certain  cases, 
compljnng  with  the  requirements  of 
section  12  may  be  practical,  technically 
feasible,  and  facilitate  compliance  with 
other  ADA  requirements,  including 
those  for  program  access.  While 
reserving  this  reqiiirement  may  pose 
confusion  over  the  minimnTn  level  of 
access  required  in  alterations,  the 
obligation  correctional  entities  have  in 
providing  program  access  may 
effectively  and  practically  determine  Uie 
degree  of  access  that  should  be  provided 
in  an  alteration.  The  Department  of 
Justice's  title  II  regulation  states  that 
public  entities  must  operate  each 
service,  program,  or  activity  so  that  the 
service,  program,  or  activity,  when 
viewed  in  its  entirety,  is  readily 
accessible  to  and  useable  by  individuals 
with  disabilities.  Thus,  the  lack  of  a 
specific  requirement  for  accessible 
prison  alterations  does  not  excuse  a 
public  entity  bom  providing  access  to 
all  of  the  prison's  programs  and 
services,  when  viewed  in  their  entirety. 
Comment.  The  interim  rule  contained 
a  requirement  that  accessible  cells  be 
dispersed  among  each  type  or  category 
of  housing  or  holding  cells.  A  few 
commenters  recommended  that  prison 
operators  have  greater  discretion  in 
locating  cells  on  a  site.  The  Bureau  of 
Prisons  noted  that  according  to  its 
records  inmates  with  disabilities  are 
rarely  housed  in  maximum  security 
facilities  and  recommended  that 
accessible  cells  not  be  required  in  this 
category  of  housing. 

Response.  The  requirement  for 
dispersion  of  accessible  cells  in  each 
category  or  type  of  housing  or  holding 
cell  has  been  removed.  Thus,  at  sites 
where  different  categories  of  housing  or 
levels  of  seciuity  are  provided, 
operators  need  not  locate  accessible 
cells  in  each  category  or  sectuity  level. 
A  recommendation  that  accessible  cells 
be  dispersed  among  different  types  of 
holding  cells  and  different  categories 
and  secmity  levels  of  housing  has  been 
added  to  an  appendix  note. 


Comment.  Several  commenters 
requested  clarification  that  the 
minimnm  percentage  applies  to  a 
facility  generally  and  that  accessible 
cells  are  not  required  in  each  building 
of  a  facility. 

Response.  The  minimtun  scoping 
requirement  of  two  percent  is  based  on 
the  total  number  of  housing  or  holding 
cells  or  rooms  provided  in  a  "facility." 
As  defined  in  ADAAG  3.5  (Definitions) 
the  term  "facility"  includes  the 
buildings  and  structures  of  a  site.  While 
the  percentage  is  based  on  the  total 
number  of  cells  or  rooms  that  may  be 
provided  at  a  site,  the  location  of 
accessible  cells  or  rooms  in  each 
building  is  not  required. 

12.4.2    Special  Holding  and  Housing 
Cells  or  Rooms.  This  section  requires 
that  where  holding  or  housing  cells  or 
rooms  are  provided  for  special 
purposes,  at  least  one  of  each  type  must 
be  accessible.  This  includes  those  used 
for  purposes  of  protective  custody, 
disciplinary  detention,  detoxification, 
and  medical  isolation. 

Comment.  One  correctional  authority 
recommended  that  this  requirement 
reference  other  purposes,  including 
disciplinary  segregation,  administrative 
detention,  and  orientation. 

Response.  These  special  purposes 
have  been  added  to  the  requirement. 

Comment.  The  interim  rule  noted  that 
"an  accessible  special  holding  or 
housing  cell  or  room  may  serve  more 
than  one  purpose."  One  disability 
oiganization  indicated  that  this  should 
only  be  permitted  where  inaccessible 
cells  also  serve  multiple  purposes, 
otherwise  imnates  with  disabilities  may 
not  have  access  to  the  same  level  of 
service  provided.  This  comment  also 
suggested  that  a  recommendation  be 
included  in  the  appendix  for  a  greater 
number  of  accessible  special  purpose 
cells  at  large  facilities. 

Response.  The  statement  concerning 
accessible  cells  serving  more  than  one 
purpose  has  been  removed  to  ensure 
equivalency  in  the  provision  of  access. 
Accessible  special  holding  cells  may 
serve  niore  than  one  piupose  where 
.  other  special  holding  ceils  serve  more 
than  one  purpose.  Where  special 
holding  cells  serve  different  purposes, 
then  one  of  each  t)rpe  must  be 
accessible.  This  clarification  has  been 
included  as  an  appendix  note  to  12.4.2. 
Also  added  to  this  appendix  note  is  a 
recommendation  that  more  than  one  of 
each  type  should  be  accessible  in  large 
facihties  where  a  number  of  cells  of 
each  type  serve  different  holding  areas 
or  housing  imits. 

Comment.  One  correctional  agency 
recommended  that  this  section  should 
only  apply  to  those  medical  isolation 
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cells  that  are  specifically  designed  for 
that  purpose  and  not  general  housing 
cells  or  medical  care  rooms  that  may 
also  be  used  to  isolate  inmates  for 
medical  purposes. 

Response.  An  appendix  note  in  the 
interim  rule  that  distinguished  between 
medical  isolation  cells  covered  by  12.4.2 
and  patient  bedrooms  covered  by  12.4.4 
has  been  relocated  to  this  section. 
Additional  clarification  has  been  added 
to  this  appendix  note  indicating  that 
12.4.2  applies  to  cells  specifically 
designed  for  purposes  of  medical 
isolation. 

Conunent.  One  corrections  agency 
recommended  that  cells  or  rooms  used 
to  monitor  inmates  or  detainees  likely  to 
attempt  suicide  be  exempt  from  the 
requirement  for  grab  bars.  Such  cells  or 
rooms  are  typically  designed  without 
any  protrusions. 

Response.  The  NPRM  asked  questions 
concerning  grab  bars  and  the  risk  of 
suicide.  A  majority  of  the  responses  did 
not  generally  regard  grab  bars  as  posing 
a  greater  risk  since  effective  suicide 
prevention  is  based  on  a  variety  of 
measiues,  including  evaluation, 
classification,  and  surveillance  of 
inmates,  not  just  cell  design.  However, 
the  installation  of  grab  bars  may 
complicate  the  design  of  facilities  that 
are  used  for  the  purpose  of  suicide 
watch.  An  exception  to  the  requirement 
in  ADAAG  4.16  (Water  closets)  for  grab 
bars  has  been  added  for  cells  or  rooms 
specially  designed  to  be  used  solely  for 
the  purpose  of  suicide  prevention. 

12.4.3  Accessible  Cells  or  Rooms  for 
Persons  with  Hearing  Impairments.  This 
section  requires  access  for  persons  who 
are  deaf  or  hard  of  hearing  in  housing 
or  holding  cells  or  rooms  equipped  with 
audible  emergency  warning  systems  or 
permanently  installed  telephones. 

Comment.  One  State  correctional 
authority  recommended  that  the  scoping 
be  reduced  from  three  to  one  percent 
based  on  survey  data  received  in 
response  to  the  NPRM. 

Response.  The  data  received  in 
response  to  the  NPRM  indicated  that  the 
•population  of  inmates  who  are  deaf  or 
hard  of  hearing  is  only  slightly  higher 
than  the  population  of  inmates  with 
mobility  impairments.  Consistent  with 
the  requirement  for  accessible  cells  in 
section  12.4.1,  the  minimum  scoping 
has  been  reduced  from  three  to  two 
percent. 

12.4.4  Medical  Care  Facilities.  This 
section  applies  the  requirements  of 
ADAAG  6  (Medical  Care  Facilities)  to 
medical  care  facilities  in  detention  and 
correctional  facilities.  Few  conunents 
addressed  this  provision  and  no  changes 
have  been  made. 


12.4.5    Alterations  to  Rooms  or  Cells. 
This  section  has  been  reserved.  See  the 
discussion  under  12.4.1  (Holding  Cells 
and  General  Housing  Cells  or  Rooms), 
"Dispersion". 

12.5    Requirements  for  Accessible  Cells 
or  Rooms 

This  section  contains  the  minimum 
requirements  for  accessible  cells  or 
rooms.  These  requirements,  which  are 
similar  to  those  for  holding  cells  in 
judicial  fadUties  in  ADAAG  11.4 
(Coiulhouse  Holding  Facilities),  are 
based  primarily  on  existing  ADAAG 
specifications,  including  those  for 
transient  lodging  in  section  9 
(Accessible  Transient  Lodging). 
Requirements  are  provided  for  doors 
and  doorways,  toilet  and  bathing 
facilities,  beds,  drinking  foimtains,  fixed 
seating  and  tables,  benches,  storage, 
controls,  and  accommodations  for 
persons  with  hearing  impairments.  The 
majority  of  the  comments  received  in 
response  to  this  provision  addressed 
restrooms,  beds,  and  fixed  seating  and 
tables. 

Section  12.5.2  has  been  revised  to 
address  those  situations  where  a 
covered  element  or  space  serves  an 
accessible  cell  or  room  but  is  located 
outside  the  cell  or  room. 

(1)  Doors  and  Doorways.  This  section 
contains  an  exception  for  doors  that  are 
operated  only  by  security  personnel  or 
subject  to  seciuity  requirements 
prohibiting  full  compliance  from  the 
requirements  in  ADAAG  4.13  (Doors). 
This  exception  has  been  modified 
consistent  with  12.2.1  and  12.2.2.  (For 
further  discussion  of  the  modifications, 
see  12.2  (Entrances). 

(2)  Toilet  and  Bathing  Facilities. 
Comment.  Several  commenters 
recommended  that  a  grab  bar  shorter 
than  the  required  36  inches  be 
permitted  behind  water  closets  so  that 
combination  lavatory  and  water  closet 
units  may  be  used.  Currently,  such  units 
are  equipped  with  a  grab  bar 
approximately  24  inches  long.  A 
manufacturer  of  such  units  indicated 
that  developing  a  fiiliy  compliant  unit  is 
cost-prohibitive. 

Response.  An  exception  for  the  length 
of  the  rear  grab  bar  on  combination 
units  has  not  been  provided  since 
separate,  accessible  lavatories  and 
toilets  are  readily  available.  For  further 
discussion,  see  11.4.2  (Requirements  for 
Accessible  Cells). 

Comment.  One  commenter 
recommended  that  floor-mounted  grab 
bars  be  permitted. 

Response.  ADAAG  does  not 
specifically  address  floor-mounted  grab 
bars.  However,  in  some  situations  they 
may  provide  an  effective  alternative  to 


wall-mounted  grab  bars  so  long  as  the 
requirements  of  ADAAG  4.26 
(Handrails,  Grab  Bars,  and  Tub  and 
Shower  Seats),  including  the 
specifications  for  structural  strength,  are 
met. 

(3)  Beds.  Comment.  Several  conunents 
addressed  the  requirements  for  beds. 
One  comment  reconunended  that  the 
minimum  clear  floor  space  required 
along  one  side  of  beds  be  5  feet  long 
instead  of  the  full  length  of  the  bed.  One 
comment  from  an  inmate  with  a 
disability  recommended  that  headroom 
between  bunkbeds  be  specified  while 
another  commenter  advised  the  height 
of  beds  should  be  19  to  21  inches. 

Response.  Clear  floor  space  36  inches 
vfide  is  required  along  side  of  beds  the 
full  length.  However^  elements,  such  as 
writing  counters,  may  overlap  this  space 
so  long  as  the  required  knee  and  toe 
clearance  is  provided.  An  appendix  note 
provides  some  guidance  on  headroom 
between  bunkbeds  and  recommends  a 
height  for  beds  of  17  to  19  inches  based 
on  existing  ADAAG  requirements  for 
water  closets  and  benches.  No  changes 
have  been  made  to  this  provision. 

Technical  inquiries  have  been 
received  concerning  the  number  of  beds 
that  should  be  accessible  in  large 
barracks-style  rooms  with  many  beds. 
Since  beds  may  not  be  fixed,  a 
minimiun  number  of  accessible  beds  is 
not  specified  in  this  section,  consistent 
with  existing  ADAAG.  However,  a 
recommendation  has  been  added  to  the 
appendix  that  tha  minimum  scoping  for 
cells  or  rooms  (two  percent)  also  be 
applied  to  the  number  of  beds  in  large 
cells  or  rooms  with  many  beds. 

(4)  Drinking  Fountains.  (5)  Fixed  or 
Built-in  Seating  and  Tables.  (6)  Fixed 
Benches.  One  comment  concerning 
fixed  or  built-in  seating  and  tables 
seemed  to  confuse  the  requirements  of. 
section  12.5.2  with  those  for  common 
use  areas  in  12.1.  Section  12.5.2  appUes 
only  to  elements  located  within 
accessible  cells  or  rooms.  Those 
elements  located  outside  cells  for 

.  common  use  by  inmates,  such  as  in 
dayrooms  which  adjoin  cells,  are  subject 
to  12.1  and  its  application  of  existing 
ADAAG  for  common  use  areas  serving 
accessible  cells.  An  appendix  note  has 
been  added  to  12.5.2  to  clarify  this.  In 
addition,  the  requirements  in  12.5.2  for 
drinking  foimtains,  fixed  or  built-in 
seating  and  tables,  and  fixed  benches 
have  been  modified  to  more  clearly 
apply  to  elements  located  within 
housing  or  holding  cells.  Paragraph  (4) 
has  been  modified  to  require  "at  least 
one"  wheelchair  accessible  drinking 
fountain  where  provided  within  a 
holding  or  housing  cell.  Drinking 
fountains  located  in  common  use  areas 
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are  subject  to  existing  ADAAG  and  its 
requirement  that  drirJcing  fountains  be 
accessible  to  both  persons  using 
wheelchair^  anid  those  who  may  have 
difficidty  bendlftg  or  stooping. 
Paragraph  (5),  w^ch  covers  fixed  or 
built-in  seating  and  tables,  and 
paragraph  (6),  which  addresses  fixed 
benches,  has  bean  similarly  modified.  In 
addition,  paragraph  (6)  has  been 
modified  to  require  fixed  benches  to  be 
moimted  to  the' Wall  or  provide  back 
support.  [[ 

(7)  Stomge.  (8)  Controls.  (9) 
Accommodations  for  Persons  with 
Hearing  Impairnents.  Few  comments 
addressed  mese  lections  and  no  changes 
have  been  mad^  to  these  provisions. 

12.6    Visual  A|^s  and  Telephones 

This  section  contains  technical 
requirements  for  cells  that  are  accessible 
to  persons  who  are  deaf  or  hard  of 
hearing.  Section  12.6  reouires  that 
where  cells  are  M^uipped  with  audible 
emergency  wanung  systems,  a  visual 
alarm  complying  with  ADAAG  4.28.4 
(Auxtliaiy  Alan^)  shall  also  be 
provided.  This  section  also  requires  that 
permanently  installed  telephones,  if 
provided  in  cellsL  shall  have  volume 
controls  complydhg  with  AOAAG  4.31.5 
(Hearing  Aid  Coimpatible  and  Volume 
Control  Telephdiies).  An  exception  bom 
the  requirement  for  visiial  alarms  is 
provided  where  lihmates  or  detainees  are 
not  allowed  ind(  rpendent  means  of 
egress.  No  subst  intive  changes  have 
been  made  to  this  provision. 

The  interim  final  rule  clarified  that 
portable  devicesjtnay  be  used  in  lieu  of 
permanent  devices  if  necessary  wiring 
and  outlets  are  poiovided.  This  was 
noted  as  an  exaqi{)le  of  "equivalent 
facilitation."  a  provision  in  ADAAG  2.2 
that  permits  alte||iative  designs  that 
provide  equal  or|  greater  access.  Since 
equivalent  facilitation  pertains  to  all 
ADAAG  provisions,  this  specific 
example  has  been  removed  in  the  final 
rule.  [ ' 

Comment.  The  Committee  on 
Acoustics  in  Cornctions  recommended 
that  design  guidallnes  on  acoustics 
developed  by  the  American  Correctional 
Association  should  be  incorporated  in 
section  12.  These  specifications  are 
particularly  essei^tial  in  the  noisy 
environments  of  fletention  and 
correctional  facilities  and  may  help 
prevent  hearing  loss  caused  by  constant 
exposure  to  loud  noise. 

Response.  Guidelines  for  acoustics 
have  not  been  inO(^rporated  into  this 
rule  because  non«lhad  been  previously 
recommended  or  j^roposed  and  made 
available  for  public  comment.  While 
acoustics  in  correlational  facilities  is  an 
important  design  kionsideration,  it 


involves  concerns  such  as  prevention  of 
hearing  loss,  that  lie  beyond  the  scope 
of  ADAAG  and  its  minimiiTn  criteria  for 
access  to  the  built  environment.  Some,  of 
these  issues  may  be  more  appropriately 
addressed  by  agencies  that  oversee 
correctional  systems  or  provide 
accreditation. 

13.  Accessible  Residential  Housing 

In  the  interim  rule,  ADAAG  13 
addressed  accessibility  requirements  for 
residential  facilities.  This  section  has 
been  reserved  in  the  final  rule. 

Since  the  publication  of  the  interim 
rule,  the  American  National  Standards 
Institute  (ANSI)  All 7  Committee  has 
developed  a  draft  proposal  to  add  new 
sections  pertaining  to  accessible  and 
adaptable  residential  housing  to  the 
CABO/ANSI  A117.1  standard.  The 
CABO/ANSI  standard  for  Accessible 
and  Usable  Buildings  and  Facilities  will 
be  revised  in  1997  to  incorporate  these 
new  technical  and  scoping  provisions. 

The  Access  Board  is  committed  to 
coordinating  its  guidelines  with  private 
sector  standards  and  model  codes  to  the 
extent  possible.  The  development  of 
accessibility  standards  for  accessible 
residential  housing  by  the  ANSI 
committee  at  the  time  the  Access  Board 
is  publishing  guidelines  in  the  same 
area,  presents  a  unique  opportunity  for 
the  Access  Board  to  promote  greater 
uniformity  in  accessibility  standards. 
Accordingly,  the  Access  Board  is 
reserving  ADAAG  13  (Accessible 
Residential  Housing)  until  it  has  an 
opportxmity  to  review  the  final  CABO/ 
ANSI  standard.  Upon  completion  of  its 
review,  the  Access  Board  will  issue 
guidelines  for  accessible  residential 
housing. 

14.  Public  Rights-of-Way 

In  the  interim  rule.  ADAAG  14 
included  provisions  for  new 
construction  and  alterations  of 
pedestrian  and  related  facilities  in  the 
public  rights-of-way.  This  section  has 
been  reserved  in  the  final  rule. 

Comment.  The  majority  of  the 
comments  received  in  response  to  the 
NPRM  and  the  interim  rule  concerned 
ADAAG  14  (Public  Rights-of-Way). 
Commenters  were  particularly 
concerned  with  the  application  of  the 
new  construction  provisions  of  section 
14  to  existing  facilities.  Many  of  these 
commenters,  including  public  works 
agencies,  transportation  departments, 
and  traffic  consultants,  were  concerned 
that  ADAAG  14.1  would  be  applied  to 
transition  plan  construction,  and  in 
particular,  the  number,  location,  and 
design  of  ciu-b  ramps,  in  existing 
developed  rights-of-way. 


Response.  Section  14  of  the  interim 
rule  contained  new  construction 
provisions  which  were  not  intended  to 
apply  to  existing  facilities  in  the  public 
ri0it-of-way.  With  respect  to  alterations, 
section  14  contained  less  stringent 
scoping  and  technical  provisions  for 
alterations  to  estabUshed  rights-of-way 
where  there  is  site  infeasibility.  Few 
critical  comments  were  directed  to  the 
accessibihty  requirements  for 
alterations.  The  response  to  both  the 
NPRM  and  the  interim  rule  clearly 
indicated  the  need  for  substantial 
education  and  outreach  regarding  the 
application  of  guideUnes  in  this  area. 

Pedestrian  facility  design,  and  in 
particular,  accessible  pedestrian  design, 
is  a  new  responsibiUty  for  many  traffic 
engineers.  Within  the  highway  industry, 
there  is  disparate  understanding  of 
pedestrian  accessibility  criteria 
generally,  and  the  application  of  the 
ADAAG  14  provisions  for  new 
construction  contained  in  the  interim 
rule,  in  particular.  As  a  result,  the 
Access  Board  has  elected  to  reserve 
ADAAG  14  (Public  Rights-of-Way)  in 
this  final  nde.  The  Access  Board  has 
embarked  upon  an  ambitious  program  of 
outreach  to  governmental  and  private- 
sector  organizations  in  the 
transportation  industry  to  promote  the 
incorporation  of  pedestrian  accessibihty 
criteria  into  current  and  proposed 
industry  guidelines,  standards,  and 
recommended  practices.  The  guidelines 
contained  in  section  14  of  the  interim 
rule  have  been  adopted  by  the  State  of 
Alabama  and  are  being  used  to  guide 
pohcies  on  pedestrian  accessibihty  in 
the  States  of  California,  New  Jersey  and 
Florida.  Several  cities,  including 
Portland,  Oregon  and  Seattle, 
Washington  have  pedestrian  planning 
requirements  that  are  substantially 
similar  to  those  contained  in  the  interim 
rule. 

In  a  hitvae  rulemaking,  the  Access 
Board  will  review  its  education  and 
outreach  program  and  the  impact  of  the 
States'  and  localities'  regulatory  efforts 
in  this  area,  and  will  consider 
publication  of  requirements  for 
accessibility  in  the  pubUc  right-of-way. 

Technical  Assistance 

Under  both  the  Architectural  Barriers 
Act  and  the  Americans  with  Disabihties 
Act,  the  Access  Board  provides 
technical  assistance  and  training  for 
entities  covered  under  the  acts.  The 
Access  Board's  toll-fiee  number  allows 
callers  to  receive  technical  assistance 
and  to  order  pubhcations.  The  Access 
Board  conducts  in-depth  training 
programs  to  advise  and  educate  the 
general  public,  as  well  as  architects  and 
other  professionals  on  the  accessibihty 
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guidelines  and  requirements.  In 
addition,  the  Access  Board  is 
developing  a  manual  for  use  by  both 
technical  and  general  audiences.  The 
general  manual  on  ADAAG 
requirements  will  be  a  useful  tool  in 
understanding  ADAAG  whether  for 
purposes  of  compliance  or  as  a  reference 
for  accessible  design. 

Regulatmy  Process  Matters 

Regulatory  Assessment 

These  guidelines  are  issued  to  provide 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  of 
State  and  local  government  facilities 
covered  by  title  II  of  the  ADA.  The 
standards  established  by  the  Department 
of  Justice  and  the  Department  of 
Transportation  must  be  consistent  with 
these  guidelines. 

Under  Executive  Order  12866,  the 
Board  must  determine  whether  these 
guidelines  are  a  significant  regulatory 
action.  Hie  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effiact  on  the 
economy  of  $100  million  or  more  or 
adversely  afiiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serous  inconsistency  or 
othwwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President'  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

For  significant  regulatory  actions  that 
are  expected  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adver^ly  afifect  in  a  material  way  the 
econcHny,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  Uie 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities,  a  written  assessment  must 
be  prepared  of  the  costs  and  benefits 
anticipated  firom  the  regulatory  action 
and  any  potentially  effective  and 
reasonably  fsasible  alternatives  of  the 
planned  regulation.  In  both  the 
proposed  and  interim  rules  for 
accessibility  guidelines  for  State  and 
local  government  buildings  and 
SMdlities,  the  Board  determined  that 
those  rules  met  the  criteria  for  a 
significant  regulatory  action  in 


paragraph  (1)  above  under  Executive 
Order  12866.  As  a  result,  a  Preliminary 
Regulatory  Impact  Analysis  was 
prepared  for  the  proposed  riile  and  a 
Regulatory  Assessment  was  prepared  for 
the  interim  final  rule.  In  addition  to 
miscellaneous  provisions,  both  the 
proposed  rule  and  the  interim  final  rule 
addressed  the  addition  of  four  new 
sections  to  the  Americans  with 
Disabilities  Accessibility  Giiidelines. 
Those  sections  included  judicial, 
legislative  and  regulatory  facilities 
(section  11);  detention  and  correctional 
fiacilities  (section  12);  hoxising  (section 
13)  and  public  rights-of-way  (section 
14). 

As  discussed  in  more  detail  in  the 
Section-by-Section  analysis  above,  there 
have  been  three  major  revisions  made  in 
this  final  rule:  (1)  the  reserving  of 
section  13  which  previously  addressed 
accessibility  requirements  in  housing: 
(2)  the  reserving  of  section  14  which 
addressed  public  rights-of-way;  and  (3) 
thejeduction  of  the  scoping  for 
accessible  cells  in  detention  facilities 
from  three  percent  to  two  percent.  In 
addition,  the  final  rule  eliminates 
requirements  for  (1)  outlets,  wiring  and 
conduit  for  communications  in  judicial, 
regulatory  and  legislative  facilities;  (2) 
areas  of  rescue  assistance  in  detention 
facilities;  and  reduces  scoping 
requirements  for  visible  alarms  fit>m 
three  percent  to  two  percent  in 
detention  facilities.  These  and  other 
revisions  have  greatly  reduced  the 
economic  impact  previously  imposed  by 
the  interim  rule  for  State  and  local 
government  facilities.  The  final  rule  has 
created  a  small  increase  in  costs  in  only 
one  aspect:  in  Section  11.2.2,  the 
scoping  for  permanent  listening  systems 
has  been  increased  firom  SO  percent  of 
the  courtrooms  to  100  percent  of  the 
courtrooms.  Accordin^y,  because  the 
overall  effiect  of  the  final  rule  reduces, 
rather  than  increases,  the  impact  of  the 
interim  final  rule,  the  Board  has 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant  rule 
under  paragraph  (1)  above  in  that  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  Because  the  final  rule 
does  not  meet  the  criteria  imder 
paragraph  (1)  above,  a  regulatory 
assessment  has  not  been  prepared. 

The  Board  and  the  Office  of 
Management  and  Budget  (OMB)  have, 
however,  determined  that  this  final  rule 
meets  the  other  criteria  for  a  significant 
regulatory  action  (i.e.,  the  final  rule 


raises  novel,  legal  or  policy  issues 
arising  out  of  legal  mandates),  and  OMB 
has  reviewed  the  fimd  rule. 

The  guidelines  adhere  to  tie 
principles  of  the  Executive  Order. 
Following  the  issuance  of  the  proposed 
rule,  the  Board  held  five  public  hearings 
in  major  cities  across  the  country. 
Notices  of  the  hearings  and  invitations 
to  attend  were  sent  to  major  state  and 
local  government  entities  in  those  areas. 
In  addition,  copies  of  the  notice  of 
proposed  rule  and  the  interim  final  rule 
as  well  as  the  regulatory  assessments 
prepared  in  connection  with  those  rules 
were  mailed  directly  to  major 
associations  of  State  and  local 
governmental  entities  across  the  country 
and  various  responsible  agencies  in 
individual  states  for  their  review  and 
comment.  Those  comments  were 
carefully  analyzed  and  the  major  issues 
discussed  in  both  the  interim  final  rule 
and  this  final  rule. 

Regulatory  Flexibility  Act  Analysis 

Under  the  Regulatory  Flexibility  Act, 
the  publication  of  a  rule  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  if  such  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  discussed  above,  the  Board 
has  determined  that  these  guidelines 
will  not  have  such  an  impact  and 
accordingly,  a  regvdatory  flexibility  act 
analysis  has  not  been  prepared. 

Federalism  Statement 

These  guidelines  will  have  limited 
Federalism  impacts.  The  impacts 
imposed  upon  State  and  local 
government  entities  are  the  necessary 
result  of  the  ADA  itself.  Every  effort  has 
been  made  by  the  Access  Boud  to 
lessen  the  impact  of  these  guidelines  on 
State  and  local  government  entities.  As 
discussed  in  more  detail  in  the  Section- 
by-Section  analysis  above,  the  final  rule 
has  revised  the  ADA  Accessibility 
Guidelines  for  State  and  Local 
Government  facilities  and  has  greaUy 
reduced  the  economic  impact  of  the 
interim  guidelines. 

The  Preliminary  Regulatory  Impact 
Analysis  (PRIA)  prepared  in  connection 
with  the  proposed  rulemaking  and  the 
Regulatory  Assessment  prepared  for  the 
interim  final  rule  served  as  the 
Federalism  Statements  for  those  rules 
under  Executive  Order  12612.  Because 
the  overall  impact  of  this  final  rule 
reduces  rather  than  increases  the  impact 
of  the  interim  rule,  an  additional 
Federalism  Statement  is  unnecessary  for 
purposes  of  this  rule. 
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Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Refoim  Act,  Federal  agencies  must 
prepare  a  writifn  assessment  of  the 
effects  of  any  Federal  mandate  in  a  final 
rule  that  may  Usalt  in  the  expenditure 
by  State,  locaK  ^d  tribal  governments, 
in  the  aggregatja,  or  by  the  private  sector, 
of  $100  milOoiil  or  more  in  any  one  year. 
Excluded  fromi  ^e  requirements  of  that 
Act,  are  provisSbns  which  (1)  enforce 
the  constitutional  rights  of  individuals; 
or  (2)  establish  0r  enforce  a  statutory 
right  that  prohiliits  discrimination  on 
the  basis  of  rada,  color,  religion,  sex, 
national  origin,  age,  handicap  or 
disability.  Guidelines  promulgated 
pursuant  to  the  Americans  with 
Disabilities  Act  are  therefore  excluded 
from  the  application  of  the  Unfunded 
Mandates  Reform  Act  and  a  written 
assessment  is  n(>t  required  for  this  final 
rule.  i  j 

Enhancing  the  mtergovemmental 
Partnership      \  < 

As  discussed  in  the  supplementary 
information  above,  on  December  21, 
1992,  the  AccefS  Board  published  a 
NPRM  in  the  F^eral  Register  which 
proposed  to  amend  ADAAG  (36  CFR 
part  1191)  by  adding  foiu-  special 
application  sections  and  miscellaneous 
provisions  specifically  applicable  to 
buildings  and  facilities  covered  by  title 
n  of  the  ADA.  Executive  Order  12875, 
Enhancing  the  Intergovenunental 
Partnership,  encourages  Federal 
agencies  to  consult  with  State  and  local 
governments  affacted  by  the 
implementatioii  bf  legislation. 
Accordingly,  following  the  issuance  of 
the  NPRM,  the  Access  Board  held  five 
public  hearings! to  major  cities  across 
the  country.  Notices  of  the  hearings  and 


invitations  to  attend  were  sent  to  major 
State  and  local  government  entities  in 
those  areas.  In  addition,  copies  of  the 
NPRM  were  mailed  directly  to  major 
associations  of  State  and  local 
governmental  entities  across  the  coimtry 
and  various  responsible  agencies  in 
individual  States.  In  response  to  the 
NPRM  and  the  public  hearings,  a  total 
of  148  people  presented  testimony  on 
the  proposed  guidelines,  447  written 
comments  were  su*bmitted  to  the  Access 
Board  by  t^e  end  of  the  comment 
period,  and  an  additional  127  comments 
were  received  after  the  close  of  the 
comment  period.  Although  the  latter 
comments  were  not  timely,  the  Access 
Board  considered  them  to  the  extent 
practicable.  Two  hundred  and  five  of 
the  comments  and  testimony  received 
were  from  affected  State  and  local 
governments. 

In  addition,  following  the  publication 
in  the  Federal  Register  of  the  Access 
Board's  interim  rule  on  June  20, 1994, 
and  the  notices  of  proposed  rulemaking 
by  the  departments  of  Justice  and 
Transportation,  copies  of  the  Access 
Board's  interim  rule  and  the 
departments'  NPRMs,  as  well  as  the 
Regulatory  Assessment  prepared  in 
connection  with  the  notices  were 
forwarded  to  major  State  and  local 
government  associations  and  agencies 
for  their  review  and  comment.  The 
Access  Board  received  246  comments 
on  the  interim  rule.  Almost  two  thirds 
of  the  comments  received  were  from 
State  and  local  governments.  Many  of 
those  comments  were  from  public  works 
agencies,  transportation  departments, 
and  traffic  consultants. 

The  comments  received  in  response  to 
the  NPRMs  issued  by  the  Access  Board, 
the  Department  of  Justice  and  the 
Department  of  Transportation,  as  well  as 


the  Access  Board's  interim  rule  were 
carefully  analyzed  and  the  major  issues 
are  discussed  in  the  Section-by-Section 
Analysis,  which  also  indicates  the 
Access  Board's  position  on  each  issue. 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings  and  facilities,  Qvil  rights, 
Individuals  with  disabilities. 
Transportation. 

Authwized  by  vote  of  the  Access  Board  on 
May  14, 1997. 

Patridc  D.  Caimoii. 

Chairperson.  Architectural  and 
Transportation  Barriers  Compliance  Board. 

Editorial  Note:  This  doctiment  was 
receivBd  at  the  Office  of  the  Federal  Register 
on  December  22. 1997. 

For  the  reasons  set  forth  in  the 
preamble,  part  1191  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1191— AMERICANS  WITH 
DiSABIUTIESACTCADA) 
ACCESSIBILITY  QUIDEUNES  FOR 
BUILOINQS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
part  1191  continues  to  read  as  follows: 

Authority:  42  U.S.C  12204. 

2.  Appendix  A  to  Part  1191  is 
amended  by  revising  the  title  page, 
pages  i,  ii,  1  through  14, 14A.  15,  54,  56, 
59  through  63,  67,  71  through  76;  and 
removing  pages  61A  and  77  through  92 
as  set  forth  below. 

3.  In  Part  1191,  the  appendix  to 
appendix  A  is  amended  by  revising 
pages  Al,  AlA.  A2,  A15  through  A21 
and  removing  pages  A22  through  A30  as 
set  forth  below. 

The  revisions  read  as  follows: 

MUJNQ  oooe  tia«-ei-p 
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1. 


Hjrpose. 

docwnenti 


This  d6titment  contains  setting  and  technical 
requirements  for  aaxsslbiliiy  to  buildings  and 
facilities  by  indtuiduals  with  disabilities  under 
the  Americans  with  Disabilities  Act  (ADA)  of 
1990.  pxese  scoping  and  technical  require- 
ments kare  to  be  appUed  during  the  design, 
constrntitioru  and  alteration  of  buildings  and 
facilities  covered  by  titles  U  and  m  of  the  ADA  to 
the  extent  retpjtred  by  regulations  issued  by 
Federal  agencies,  indudtng  the  Departmertt  of 
Justice  and  the  Department  of  Transportation 
under  Ohs  ADA. 


standard  may  be  purchased  from  the  American 
National  Standards  Institute  at  1 430  Broad- 
way. New  York.  New  York  10018. 

Paragraphs  marked  wUh  an  asterisk  have 
related,  nonmandatory  matericd  in  the  Appen- 
dix. In  the  Appendix,  the  corresponding  para- 
graph numbers  are  preceded  by  an  A. 


xiiiL 


The  tecmical  requirements  in  section  4  (Acces- 
sible Ehements  and  Spaces:  Scope  and  Techni- 
cal Requirements),  are  the  same  as  those  of  the 
Arnericqn  National  Standard  Institute's  docu- 
ment A^^7.1-1980.  except  as  noted  in  this  text 
by  italii^.  However,  the  requirements  in  sec- 
tions 4.fil  through  4.1.7  and  the  special  appli- 
cation si^KMons  are  different  from  ANSIAl  17.1- 
1980  in  their  entirety  and  are  printed  tn 
standam  type. 

The  illuitrations  arwl  text  of  ANSI  Al  17.1-1980 
are  reproduced  with  permission  fiom  the  Ameri- 
can National  Standards  Institute.  Copies  of  the 


2. 


GENERAL. 


2,1  Provisions  for  Adults.  The  specifica- 
tions in  these  guidelines  are  based  i^xm  adult 
din^nsions  and  anthropometrics. 

2.2*  Equiualent  Facilitation.  Depar- 
tures from  particular  technical  and  scoping 
requirements  of  this  guideline  by  the  use  of 
other  designs  and  techncOogies  are  permitted 
where  the  alternative  designs  and  technologies 
used  will  provide  substantially  equivalent  or 
greater  access  to  and  usability  of  the  facility. 


TABLE  1 
Onphic  Conventions 


ComwnDoii 


36 


•%% 


-1 


!-t 


aw 
9         36 


230 


max 
min 


»■»—»■»«■« 


-t 


Typical  dimension  Bne  showing  OS  customMy  wita 

(in  inches)  above  the  line  and  SI  units  (in  mllmelen) 
below 

Dimensions  for  short  distances  indkated  on 
exteruJed  Btm 

Dimension  Ine  showing  ahemale  dknensions 
required 

Direction  of  approach 

Maximum 

Minimum 

Boun'  y  of  dear  floor  area 
Cenlerline 


2020  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


3.0  Ifiscellaneoiis  Instructions  and  Definitions 


3. 


BAISCELLANEOUS 

msTRUcnoNs  and 
DEPmrnoNS. 


3.1  Graphic  Conventions.  Graphic 

conventions  are  shown  in  Table  1.  Dimensions 
that  are  not  marked  minimum  or  maximum 
are  absolute,  unless  otherwise  indicated  in  the 
text  or  captions. 

3.2  Dimensional  Tolerances.  All  dimen- 
sions are  subject  to  conventional  building 
industry  tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guidelines  does 
not  contain  notes  or  footnotes.  Additional 
information,  explanations,  and  advisory  mate- 
rials are  located  in  the  Appendix. 

3.4  General  Terminology. 

comply  with.  Meet  one  or  more  specifications 
of  these  guidelines. 

if.  if  ■■■  then.   Denotes  a  specification  that 
applies  only  when  the  conditions  described  are 
present. 

may.  Denotes  an  option  or  alternative. 

shall.   Denotes  a  mandatory  specification  or 
requirement. 

should.   Denotes  an  advisory  specification  or 
recommendation . 

3.5  Definitions. 

Acces*  Ai»le.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

AccesaOAe.  Descrlt)es  a  site,  building,  facility, 
or  portion  thereof  that  complies  with  these 
guidelines. 

Accessible  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone, 
controls,  and  the  like). 


Accessible  Route.  A  continuous  unob- 
structed path  connecting  all  accessible  ele- 
ments and  spaces  of  a  building  or  facility. 
Interior  accessible  routes  may  Include  corri- 
dors, floors,  ramps,  elevators,  lifts,  and  clear 
floor  space  at  fixtures.  EMerior  accessible 
routes  may  include  parking  access  aisles,  curb 
ramps,  cmsswalks  at  vehicular  uxxys,  walks, 
ramps,  and  lifts. 


AcjJCMlble  Space. 

these  guidelines. 


Space  that  complies  with 


Adaptf***"*y    The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added  or 
altered  so  as  to  accommodate  the  needs  of 
individuals  with  or  without  disabtlittes  or  to 
accommodate  the  needs  of  persons  with  differ- 
ent types  or  degrees  of  disability. 

Addition.  An  expansion,  extension,  or  increase 
in  the  gross  Jloor  area  of  a  building  or  facility. 

AHmint^trmtive  Authority.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration.  An  alteration  is  a  change  to  a 
building  orjaciltty  that  affects  or  could  affect 
the  usability  of  the  building  or  facility  or  part 
thereof.  Alterations  include,  but  are  not  limited 
to,  remodelir\g,  renovation,  rehabilitation, 
reconstruction,  historic  restoration,  resurfacing 
of  circulation  paths  or  vehicular  ivays.  changes 
or  rearrangemervt  of  the  structural  parts  or 
elements,  and  changes  or  rearrangement  in  the 
plan  configuration  ^  walls  andfuU-height 
partitions.  Normal  matnterumce,  reroofUxg, 
paintir\g  or  wallpapering,  or  changes  to  me- 
chanical and  electrical  systems  are  not  alter- 
ations unless  they  affect  the  usability  of  the 
buildiixg  or  facility. 

Area  of  Rescue  AtfftfftwacC    An  area,  which 
has  direct  access  to  an  exit,  where  people  who 
are  unable  to  use  stairs  may  remain  temporcuily 
in  safety  to  awcutfiirther  instructions  or  assis- 
tance during  emergency  evacuation. 

Assembly  Area.    A  room  or  space  accommo- 
dating a  group  q/"  individuals  for  recreational, 
educational,  politlcail.  social,  civic,  or  amuse- 
ment purposes,  or  for  the  consumption  of  food 
and  drink. 


UMl 
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3.5  Definltioiis 


AntOBatigJiflgr-  a  door  equipped  with  a 
powek^-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
recelbk  of  a  momentary  actuating  signal.  The 
swit<^  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat,  or  manual 
switch  (see  power-assisted  door). 

Bllildttlt-  Any  structure  used  and  "Intended  for 
supp^^tlng  or  sheltering  any  use  or  occupancy. 


ition  Path.  An  exterior  or  interior  way 
of  pas$age  from  one  place  to  another  for  pedes- 
trian^^ including,  but  not  limited  to.  walks, 
hallw^s.  courtyards,  stairways,  and  stair 
landings. 

ClfiISi  I  Unobstructed. 


loor Space.  The  minimumimob- 


Clear 

structkki  floor  or  ground  space  required  to 
aaxmunodate  a  single,  stationary  wheelchair 
andoccupant 


Cloaed  CIreirit  Tatephaii^  A  telephone  with 
dedie^d  Itne(s)  such  as  a  house  phone,  cour- 
tesy phone  or  phone  that  must  be  used  to  gain 
entrai  lie  to  a  facility. 

Qvmt^tm  Tag-  Refers  to  those  interior  and 
exterior  rooms,  spaces,  or  elements  that  are 
made  at\rallable  for  the  use  of  a  restricted  group 
of  peo^e  (for  example,  occiqxmts  of  a  homeless 
shelter,  the  occupants  of  an  office  building,  or 
the  gujeists  of  such  occupants). 

£XfiffJ91SBfi'  Ihe  slope  that  is  perpendicular 
to  the  direction  of  travel  (see  running  slope). 

CWffc  Mmp.'  A  short  ramp  cutting  through  a 
curb  oH  built  up  to  it. 

Datae^AM*.  w«r«iii  j    A  standardized  surface 
feature  huilt  in  or  applied  to  walking  surfaces  or 
other  eitmervts  to  warn  visually  impaired  people 
ofhaalftxis  on  a  circulation  path. 


A  continuous  and  unob- 
structed way  of  exit  travel  from  any  point  in  a 
buUdtngorfacOltytoapubUcway.  Ameansof 
egress  apmprtses  vertical  and  horizontal  travel 
and  rrttiy  include  interverUr^  room  spaces, 
doorways,  hallways,  corridors,  passageways, 
balconies,  ramps,  stairs,  enclosures,  lobbies. 
horizorUal  exits,  courts  and  yards.  An  acces- 
sible mepns  of  egress  is  one  that  complies  with 
these  g^Uxielines  and  does  not  include  stairs. 


steps,  or  escalators.  Areas  of  rescue  assistance 
or  evacuation  elevators  may  be  included  as  part 
of  accessible  means  of  egress. 

Hwawit.  An  archUectural  or  mechanical 
comporient  of  a  buildir^,  facOity.  space,  or  sUe, 
e.g..  telephone,  curb  ramp.  ^oor.  drinking  foun- 
tain, seating,  or  water  closet 

Bnfanacc-  Any  access  point  to  a  butUUng  or 
portion  of  a  buHding  or  facility  used  for  the 
purpose  of  entering.  An  entrance  includes  the 
approach  walk  the  vertical  access  leading  to 
the  entrance  platform,  the  entrance  platform 
itself,  vestibules  if  provided,  the  entry  door(s)  or 
gate(s).  and  the  hardware  of  the  entry  doorfs)  or 
gatels). 

FlfiiHty.  All  or  any  portion  of  buildings,  struc- 
tures, site  improvemerUs.  complexes,  equipment, 
roads,  walks,  passageivays.  parking  lots,  or 
other  real  or  persorval  property  located  on  a  site. 

QtWaAtlasa,  Any  occupiable  floor  less  than 
one  story  above  or  below  grade  with  direct 
access  to  grade.  A  buOdirxg  or  facility  always 
has  at  least  one  ground  floor  and  may  have 
mare  than  one  ground  floor  as  where  a  split 
level  entrance  has  been  provided  or  where  a 
building  is  built  into  a  hillside. 

liawwiti^ «i> litmnlntT  rintrr  Thatportion 

of  a  story  which  is  an  intermediate  floor  level 
placed  within  the  story  and  having  occupiable 
space  above  and  below  its  floor. 

Mirfctll  ^^mtlnf    a  crosswalk  or  other 
identified  path  intended  for  pedestrian  use  in 
crossing  a  vehicular  way. 

linlMfatnil^  n«ri.in«.f    Any  building  contain- 
ing more  than  two  dwelling  units. 

Oecapiahlm.  A  room  or  enclosed  space  de- 
signed for  human  occupancy  in  which  individu- 
als congregate  for  amusement,  educational  or 
similar  purposes,  or  in  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress.  Ught,  and  ventilation. 

Oncrabla  Part,  a  part  of  a  piece  of  equipment 
or  appliance  used  to  insert  or  withdraw  ob- 
jects, or  to  acUvate.  deactivate,  or  adjust  the 
equipment  or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

PathofTraval.  (Reserved}. 
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3.5  Definitions 


Power-— toted  Door.  A  door  used  Jbr  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  itself. 

Prfrate  Facility.  A  place  of  public  accommoda- 
tion or  a  commercial  facility  subject  to  title  W  of 
the  ADA  and  28  CFR  part  36  or  a  transportation 
facility  subject  to  tUle  HI  of  the  ADA  and  49  CFR 
37.45. 

PnMic  Facility.  A  facility  or  portion  of  a 
facility  constructed  by.  on  behalf  of,  or  for  the 
use  of  a  public  erMty  sulked  to  title  II  of  the 
ADA  and  28  CFRpaxt35  or  to  title  U  of  the  ADA 
and  49  CFR  37.41  or  37.43. 

Public  Uac.  Describes  Interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at 
a  building  or  facility  that  is  prlvatety  or  pub- 
licly owned. 


A  walking  surface  vtMch  has  a  running 
slope  greater  than  1 :20. 

*TIP^*^g  «u*p«>-  The  slope  that  is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Scnrice  Entrance.  An  entrance  intended 
primarily  for  delivery  of  goods  or  services. 


i.  Displayed  vert>al.  symboUc.  tactUe, 
and  pictorial  information. 

Site.  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right- 
of-way. 

Site  ImiffOTemciit.  Landscaping,  paving  for 
pedestrian  and  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

people  sleep;  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 


A  definable  area,  e.g.,  room,  toilet  room, 

halL  assembly  area,  entrance,  storage  room, 
alcove,  courtyard,  or  lobby. 


Story.  That  portion  of  a  building  included 
between  the  upper  surface  of  a  floor  and  upper 
surface  of  the  floor  or  roof  next  above.  If  such 
portion  of  a  building  does  not  include  occupfoble 
space,  it  is  not  considered  a  story  for  purposes 
of  these  guidelines.  There  may  be  more  than 
one  floor  level  within  a  story  as  in  the  case  of  a 
mezzanine  or  mezzcmirves. 

Stmctnrnl  mnat    The  structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

TDD  (Telecommuntcotton  Devices  for  the  Deqfi. 
See  text  telephone. 

TTY  frele-Typcwtiter).  See  text  telephone. 

Tactile.  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

T*yfriiio«llY  infeaaible.  See  4.1.6(1)0)  EXCEP- 
TION. 

Text  Telephone  trm.  Machinery  or  equip- 
ment that  employs  tnteractlue  text  based  com- 
munications through  the  transmission  of  coded 
signals  across  the  standard  telephone  network. 
Text  telephones  can  include,  for  example, 
devices  kjvown  as  TDDs  (telecommunication 
display  devices  <xr  telecommunication  devices 
for  dec^  persons)  or  computers  wt^  special 
modems.  Text  telephones  are  also  called  TTYs, 
an  abbreviation  for  tele-typewriter. 

TflPtitP*  i.««iyl«y.*  A  building,  facility,  or 
portion  thereof,  excludirxg  inpatient  medical  care 
facilities  and  residential  fadltties.  that  contains 
sleeping  accommodations.  Transient  lodging 
may  include,  but  is  not  limited  to,  resorts,  group 
homes,  hotels,  motels,  and  dormitories. 

ViBhicnIar  TWty.  A  route  Intended  for  vehicular 
trafllc.  such  as  a  street,  driveway,  or  parking 
lot. 


An  exterior  pathway  with  a  prepared 
surface  Intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and 
courts. 
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4.0  AcceMible  Elements  and  Spiuies:  Scope  and  Ttehnlcal  ReqniremenU 


NO]  t:  Sections  4. 1. 1  through  4. 1.7  are  difier- 
ent  jfil-om  ANSI  All  7. 1  In  their  entirety  and  are 
printed  In  standard  type  (ANSI  Al  17. 1  does 
not  delude  scoping  provisions). 


ACCESSIBLE  ELEMENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQUIREBIENTS. 


4. 1 1  |fftaimnm  Requirements. 

4.1  1*  Application. 

(1  beneral.  All  areas  of  newty  designed  or 
new^  constructed  buildings  and  facilities  and 
alterieid  portions  of  existing  buildings  and 
facilt^es  shall  comply  with  section  4,  unless 
otherwise  provided  in  this  section  or  as  modi- 
fled  m  a  special  application  section. 


jplicatlon  Based  on  Building  Use. 
Special  application  sections  provide  additional 
requirements  based  on  building  use.  When  a 
builc|i^  or  facility  contains  more  than  one  use 
coveif^  by  a  special  appllcaUon  section,  each 
portlpki  shall  comply  with  the  requirements  for 
that  iise. 
I , 

! 

(3)*:  Areas  Used  Only  by  Employees  as  Work 
Area*,  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areag  be  constructed  to  permit  maneuvering 
wlthlh  the  work  area  or  be  constructed  or 
equipll^  (i.e..  with  racks  or  shehres)  to  be 
accessible. 

(4)  fTemporary  Structures.  These  guidelines 
coveritemporaiy  buildings  or  facilities  as  well 
as  pei^nanent  facilities.  Temporaiy  buildings 
and  fi^t:llitles  are  not  of  permanent  construc- 
tion bikt  are  extensively  used  or  are  essential 
for  piibllc  use  for  a  period  of  time.  Examples 
of  temporaiy  buUdings  or  facilities  covered  by 
these  Sidelines  Include,  but  are  not  limited  to: 
revlemng  stands,  tempcx-aiy  classnx»ns, 
bleacliitr  areas,  exhibit  areas,  temporaiy 
bankltig  facilities,  temporaiy  health  screening 
servicOs,  or  temporaiy  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures, 
sites  and  equipment  directly  associated  with 


the  actual  processes  of  construction,  such  as 
scalToldlng,  bridging,  materials  hoists,  or 
construction  trailers  are  not  included. 

(5)  General  Exceptions. 

(a)  In  new  construction,  a  person  or  entity 
is  not  required  to  meet  fuUy  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  it  is  structurally  imprac- 
ticable to  do  so.  Full  compliance  will  be  con- 
sidered structurally  Impracticable  only  in 
those  rare  circumstances  vihcn  the  unique 
characteristics  of  terrain  prevent  the  Incorpo- 
ration of  accessibility  features.  If  full  compli- 
ance with  the  requirements  of  these  guidelines 
is  structurally  impracticable,  a  person  or  entity 
shall  comply  with  the  requirements  to  the 
extent  it  is  not  structurally  Impracticable.  Any 
portion  of  the  building  or  facility  which  can  be 
made  accessible  shall  comply  to  the  extent  that 
it  is  not  structurally  impracticable. 

(b)  Accessibility  is  not  required  to  or  in: 

(1)  raised  areas  used  primarily  for 
purposes  of  security  or  life  or  fire  safety. 
Including,  but  not  limited  to,  observation  or 
lookout  galleries,  prison  guard  towers,  fire 
towers,  or  fixed  life  guard  stands: 

(ii)  non-occupiable  spaces  accessed 
only  by  ladders,  catwalks,  crawl  spaces,  veiy 
narrow  passageways,  timnels.  or  freight  (non- 
passenger)  elevators,  and  frequented  only  by 
service  personnel  for  maintenance,  repair,  or 
occasional  monitoring  of  equipment:  such 
spaces  may  include,  but  are  not  limited  to. 
elevator  pits,  elevator  penthouses,  piping  or 
equipment  catwalks,  water  or  sewage  treat- 
ment pump  rooms  and  stations,  electric  sub- 
stations and  transformer  vaults,  suid  highway 
and  tunnel  utility  facilities:  or 

(ill)  single  occupant  structures 
accessed  only  by  a  passageway  that  is  below 
grade  or  that  is  elevated  alxive  standard  curb 
height,  including,  but  not  limited  to,  toll 
booths  accessed  from  underground  tunnels. 
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4.1.2  Accessible  Sites  and  Exterior  Facilities:  New  Constmction 


4.1.2  Accessible  Sites  and  Interior 
Facilities:  New  Construction.  An  acces- 
sible site  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  boundary 
of  the  site  from  public  transportation  stops, 
accessible  parking  spaces,  passenger  loading 
zones  if  provided,  and  public  streets  or  side- 
walks, to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces  or 
posts  into  circulaUon  paths  shall  comply  with 
4.4. 

(4)  Ground  surfaces  along  accessible  routes 
and  in  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self- 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  in  each  such  parking  area  in  con- 
formance with  the  table  below.  Spaces  re- 
quired by  the  table  need  not  be  provided  in  the 
particular  lot.  They  may  be  provided  in  a 
different  location  if  equivalent  or  greater 
accessibility,  in  terms  of  distance  from  an 
accessible  entrance,  cost  and  convenience  is 
ensured. 


REQUIRED 

TOTAL  PARKING 

MmniUM  NUMBER 

IN  LOT 

OP  ACCESSIBLE  SPACES 

1  to25 

1 

26  to  50 

2 

51  to  75 

3 

76  to  100 

4 

101  to  150 

5 

151  to  200 

6 

201  to  300 

7 

301  to  400 

8    ^ 

401  to  500 

9 

501  to  1000 

2  percent  of  total 

1001  and  over 

20,  plus  1  for  each 

100  over  1000 

Except  as  provided  in  (b),  access  aisles  adja- 
cent to  accessible  spaces  shall  be  60  in 
(1525  mm)  wide  minimum. 


(b)  One  in  every  eight  accessible  spaces, 
but  not  less  than  one,  shall  be  served  by  an 
access  aisle  96  in  (2440  mm)  wide  minimum 
and  shall  be  designated  "Van  accessible"  as 
required  by  4.6.4.  The  vertical  clearance  at 
such  spaces  shall  comply  with  4.6.5.  All  such 
spaces  may  be  grouped  on  one  level  of  a  park- 
ing structure. 

EXCEPTION:  Provision  of  all  required  parking 
spaces  in  conformance  with  "Universal  Parking 
Design'  (see  Appendix  A4.6.3)  is  ];>ermltted. 

(c)  If  passenger  loading  zones  are  pro- 
vided, then  at  least  one  passenger  loading  zone 
shall  comply  with  4.6. 

(d)  At  facilities  providing  medical  care  or 
other  services  for  persons  with  mobility  im- 
I>airments,  parking  spaces  complying  with  4.6 
shall  be  provided  in  accordance  with  4. 1 .2(5)(a) 
and  (b)  except  as  follows: 

(i)  Outpatient  units  and  facilities: 
10  percent  of  the  total  number  of  parking 
spaces  provided  serving  each  such  outpatient 
unit  or  facility: 

(11)  Units  and  facilities  that  specialize  In 
treatment  or  services  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such 
unit  or  facility. 

(e)*  Valet  Parking.  Valet  parking  facilities 
sheill  provide  a  passenger  loading  zone  comply- 
ing with  4.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5(a), 
5(b),  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  shall  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shaill 
comply  with  4.23. 

For  single  user  portable  toUet  or  bathing  units 
clustered  at  a  single  location,  at  least  five 
percent  but  no  less  than  one  toilet  unit  or 
bathing  unit  complying  with  4.22  or  4.23  shall 
be  installed  at  each  cluster  whenever  typical 
inaccessible  units  are  provided.  Accessible 
units  shall  be  identified  by  the  International 
Symbol  of  Accessibility. 


UMl 
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EXCEPTION:  Portable  toilet  units  at  construc- 
tion ^jtes  used  exclusively  by  construction 
perscinnel  are  not  required  to  comply  with 
4.1.2)^). 
i ; 
(7)  j$uilding  Signage.  Signs  which  designate 
pem^tfient  rooms  and  spaces  shall  comply 
with  4.30.1,  4.30.4.  4.30.5  and  4.30.6.  Other 
signs  which  provide  direction  to.  or  informa- 
tion a(bout.  functional  spaces  of  the  building 
shall  Icjomply  with  4.30.1.  4.30.2.  4.30.3.  and 
4.30.$;  Elements  and  spaces  of  accessible 
facillt^^s  which  shall  be  identified  by  the 
Interh^tlonal  Symt>ol  of  Accessibility  and 
whict^  Ishall  comply  with  4.30.7  are: 
■  [■ 

(t^  Parking  spaces  designated  as  reserved 
for  in^vlduals  with  disabilities: 

1  Accessible  passenger  loading  zones: 

(q  Accessible  entrances  when  not  all  are 
accesiible  (inaccessible  entrances  shall  have 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance): 

(d)  Accessible  toilet  and  bathing  facilities 
w^en  p^ot  all  are  accessible. 

4.1.3|Accessible  Bnildings:  New  Con- 
strucpon.  Accessible  buildings  and  facilities 
shall  ikleet  the  following  minimum  require- 
mentsf 

(1)  Af  least  one  accessible  route  complying 
with  43  shall  coimect  accessible  building  or 
facili^  [entrances  with  all  accessible  spaces 
and  elonents  within  the  building  or  facility. 

(2)  ^  objects  that  overhang  or  protrude  into 
circulation  paths  shall  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  acces- 
sible routes  and  in  accessible  rooms  and 
spaces  shall  comply  with  4.5. 

(4)  Mterlor  and  exterior  stairs  coimectlng 
levels  piat  are  not  connected  by  an  elevator, 
ramp,  Itir  other  accessible  means  of  vertical 
access!  r^^  comply  with  4.9. 

i; 

(5)*  One  passenger  elevator  complying  with 
4. 10  sii&ll  serve  each  level,  including  mezza- 
nines. In  all  multi-story  buildings  and  facilities 
unless  exempted  below.  If  more  than  one 
elevator  is  provided,  each  passenger  elevator 
shall  cbknply  with  4. 10. 


EXCEPTION  1:  Elevators  are  not  required  in: 

(a)  private  faclliUes  that  are  less  than 
three  stories  or  that  have  less  than  3000 
square  feet  per  story  unless  the  building  is  a 
shopping  center,  a  shopping  mall,  or  the 
professicmal  ofQce  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  Iqr  the 
Attorney  General:  or 

(b)  public  facilities  that  are  less  than  three 
stories  and  that  are  not  open  to  the  general 
public  if  the  story  above  or  below  the  acces- 
sible ground  floor  houses  no  more  than  five 
persons  and  is  less  than  500  square  feet. 
Examples  may  include,  but  are  not  limited  to. 
drawbridge  towers  and  boat  traffic  towers,  lock 
and  dam  control  stations,  and  train  dispatch- 
ing towers. 

The  elevator  exemptions  set  forth  in  para- 
graphs (a)  and  (b)  do  not  obviate  or  limit  in  any 
way  the  obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
section  4. 1 .3.  For  example,  floors  above  or 
below  the  accessible-ground  floor  must  meet 
the  requirements  of  this  section  except  for 
elevator  service.  If  toilet  or  bathing  facilities 
are  provided  on  a  level  not  served  by  an  eleva- 
tor, then  toilet  or  bathing  facilities  must  be 
provided  on  the  accessible  ground  floor.  In  new 
construction,  if  a  building  or  facility  is  eligible 
for  exemption  but  a  passenger  elevator  is 
nonetheless  planned,  that  elevator  shall  meet 
the  requirements  of  4. 10  and  shall  serve  each 
level  in  the  buUding.  A  passenger  elevator  that 
provides  service  firom  a  garage  to  only  one  level 
of  a  building  or  facility  Is  not  required  to  serve 
other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator  pent- 
houses, mechanical  rooms,  piping  or  equip- 
ment catwalks  are  exempted  from  this  require- 
ment. 

EXCEPTION  3:  Accessible  ramps  complying 
with  4.8  may  be  used  in  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheelchair  lifts) 
compfylng  with  4. 1 1  of  this  guideline  and 
applicable  State  or  local  codes  may  be  used  in 
lieu  of  an  elevator  only  vmder  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  in  an  assembly  occupancy. 
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(b)  To  comply  with  the  wheelchair  viewing 
position  llne-of-sight  and  dispersion  require- 
ments of  4.33.3. 

(c)  To  provide  access  to  incidental 
occupiable  spaces  and  rooms  which  are  not 
open  to  the  general  public  and  which  house  no 
more  than  five  persons,  including  but  not 
limited  to  equipment  control  rooms  and  projec- 
tion booths. 

(^)  To  provide  ace«ss  where  existing  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  infeasible. 

(e)  To  provide  access  to  raised  judges' 
benches,  clerks'  stations,  speakers'  platforms. 
Jury  boxes  and  witness  stands  or  to  depressed 
areas  such  as  the  well  of  a  court. 

EXCEPTION  5:  Elevators  located  in  air  traffic 
control  towers  are  not  required  to  serve  the 
cab  and  the  floor  immediately  below  the  cab. 

(6)  Windows.  (Reserved).   ,, 

(7)  Doors. 

(a)  At  each  accessible  entrance  to  a  build- 
ing or  facility,  at  least  one  door  shall  comply 
with  4.13. 

(b)  Within  a  building  or  facility,  at  least 
one  door  at  each  accessible  space  shall  comply 
with  4.13. 

fc)  E^ch  door  that  is  an  element  of  an 
accessible  route  shall  comply  with  4. 13. 

(d)  EACh  door  required  by  4.3.10,  Egress, 
shall  comply  with  4. 13. 

(8)*  The  requirements  in  (a)  and  (b)  below 
shall  be  satisfied  independently: 

(a)(i)  At  least  50  percent  of  all  public 
entrances  (excluding  those  in  (b)  below)  shall 
comply  with  4. 14.  At  least  one  must  be  a 
ground  floor  entrance.   Public  entrances  are 
any  entrances  that  are  not  loading  or  service 
entrances. 

(11)  Accessible  public  entrances  must  be 
provided  in  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 


building  or  fire  codes.  (This  paragraph  does 
not  require  an  increase  in  the  total  number  of 
public  entrances  planned  for  a  facility.) 

(ill)  An  accessible  public  entrance  must 
be  provided  to  each  tenancy  in  a  facility  (for 
example,  individual  stores  in  a  strip  shopping 
center). 

(iv)  In  detention  and  correctional  facili- 
ties subject  to  section  12,  public  entrances 
that  are  secured  shall  be  accessible  as  re- 
quired by  12.2.1. 

One  entrance  may  be  considered  as  meeting 
more  than  one  of  the  requirements  in  (a). 
Where  feasible,  accessible  public  entrances 
shall  be  the  entrances  used  by  the  majority  of 
people  visiting  or  working  in  the  building. 

(b)(1)  In  addition,  if  direct  access  is  pro- 
vided for  pedestrians  from  an  enclosed  parking 
garage  to  the  building,  at  least  one  direct 
entrance  from  the  garage  to  the  building  must 
be  accessible. 

(11)  If  access  is  provided  for  pedestrians 
from  a  pedestrian  tunnel  or  elevated  walkway, 
one  entrance  to  the  building  from  each  tunnel 
or  walkway  must  be  accessible. 

(ill)  Injudicial,  legislative,  and  regula- 
tory facilities  subject  to  section  1 1.  restricted 
and  secured  entrances  shall  be  accessible  in 
the  number  required  by  11.1.1. 

One  entrance  may  be  considered  as  meeting 
more  than  one  of  the  requirements  in  (b). 

Because  entrances  also  serve  as  emei^ency 
exits  whose  proximity  to  all  parts  of  buildings 
and  facilities  is  essential,  it  is  preferable  that 
all  entrances  be  accessible. 

(e)  If  the  only  entrance  to  a  building,  or 
tenancy  in  a  facility,  is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  which  2u-e  not  accessible 
shall  have  directional  signage  complying  with 
4.30.1.  4.30.2.  4.30.3,  and  4.30.5,  which 
indicates  the  location  of  the  nearest  accessible 
entrance. 


8 


UM\ 


FWeral  Regirter  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  ReguUUons  2027 


4.1.3  Accessible  BidldiiiCB:  New  roastmctlon 


oil*  In  buildings  or  faciliUes!  or  portions  of 
buQdings  or  facilities,  required  to  be  acces- 
sib  t,  accessible  means  of  egress  shall  be 
proMded  in  the  same  number  as  required  for 
exi|$  by  local  building/life  safety  regulaUons. 
Wh^  a  required  exit  firom  an  occupiable  level 
abote  or  below  a  level  of  accessible  exit  dls- 
chdYge  is  not  accessible,  an  area  of  rescue 
ass|l6tance  shall  be  provided  on  each  such  level 
(in  01  number  equal  to  that  of  inaccessible 
required  exits).  Areas  of  rescue  assistance 
shall  comply  with  4.3. 11.  A  horizontal  exit, 
meeting  thfc  requirements  of  local  building/life 
saf(^ty  regulations,  shall  satisfy  the  reqtiire- 
ment  for  an  area  of  rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  ^stem. 

))•  Drinking  Fountains. 

(a)  Where  onty  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  which  is  accessible  to  individuals  who 
use  wheelchairs  in  accordance  with  4.15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  (This  can  be  accommo- 
dated l^  the  use  of  a  "hl-lo"  fountain:  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
difftoulty  bending:  by  providing  a  fountain 
acc^^ible  under  4. 15  and  a  water  cooler:  or  by 
such  other  means  as  would  achieve  the  re- 
quire accessibility  for  each  group  on  each 
floor.) 

[b)  Where  more  than  one  drinking  foun- 
tain! or  water  cooler  is  provided  on  a  floor?  50 
penent  of  those  provided  shall  comply  with 
4.  If  1  and  shall  be  on  an  accessible  route. 

(]  i)  Toilet  Facilities.  If  toilet  rooms  are 
pro>  Ipcd.  then  each  public  and  common  use 
toilqtj  room  shall  compfy  with  4.22.  Other 
toilelt  rooms  provided  for  the  use  of  occupants 
of  specific  spaces  (i.e..  a  private  toilet  room  for 
the  bjccupant  of  a  private  office)  shall  be  adapt- 
ablel!  If  bathing  rooms  are  provided,  then  each 
pub||c  and  common  use  bathroom  shall  com- 
ply ^th  4.23.  Accessible  toilet  rooms  and 
bathing  facilities  shall  be  on  an  accessible 
routid. 


(12)  Storage.  Shehring  and  Display  Units. 

(a)  If  fixed  or  built-in  storage  facilities 
such  as  cabinets,  shelves,  closets,  and  drawers 
are  provided  in  accessible  spaces,  at  least  one 
of  each  type  provided  shall  contain  storage 
space  complying  with  4.25.  Additional  storage 
may  be  provided  outside  of  the  dlmenskms 
required  by  4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupan- 
cies shall  be  located  on  an  accessible  route 
complying  with  4.3.  Requirements  for  acces- 
sible reach  range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  (for  example, 
light  switches  and  dispenser  controls)  shall 
compfy  with  4.27. 

(14)  If  emergency  warning  systems  are 
provided,  then  they  shall  include  both  audible 
alarms  and  visible  alarms  complying  with 
4.28.  Sleeping  accommodations  required  to 
compfy  with  9.3  shall  have  an  alarm  system 
complying  with  4.28.  Emergency  warning 
systems  in  medical  care  facilities  may  be 
modified  to  suit  standard  health  care  alarm 
design  practice. 

(15)  Detectable  warnings  shall  be  provided 
at  locations  as  specified  in  4.29. 

(16)  BuUding  Signage. 

(a)  Signs  which  designate  jjermanent 
rooms  and  spaces  shall  compfy  with  4.30.1. 
4.30.4.  4.30.5  and  4.30.6. 

(b)  Other  signs  which  provide  direction  to 
or  Information  about  functional  spaces  of  the 
building  shall  comply  with  4.30. 1.  4.30.2. 
4.30.3.  and  4.30.5. 

EXCEPTION:  Building  directories,  menus, 
and  all  other  signs  w^ch  are  temporary  are 
not  required  to  comply. 
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4.1.3  Aece««iUe  Buildings:  New  Constmctlon 


( 1 7)  Public  Telephones. 

(a)  If  public  pay  telephones.  pubUc  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shall  comply  with 
4.31.2  through  4.31.8  to  the  extent  required 
by  the  following  table: 


Ifmnber  of  each  type 
of  telephone  provided 
on  each  floor 


Nomber  of  teiephonee 

lequlied  to  comply  with 

4.31.2  throngh  4.31.8> 


1  or  more  single  unit 

1  bank' 

2  or  more  banks' 


I  per  floor 
1  per  floor 

1  per  bank.  Accessible 
unit  may  be  installed  as 
a  single  unit  in  proximity 
(either  visible  or  with 
signage)  to  the  bank.  At 
least  one  public 
telephone  per  floor  shall 
meet  the  requirements 
for  a  forward  reach 
telephone.^ 


'  Additional  public  telephones  may  be  installed 
at  any  height.  Unless  otherwise  specified, 
accessible  telephones  may  be  either  forward  or 
side  reach  telephones. 

*  A  bank  consists  of  two  or  more  adjacent 
public  telephones,  often  installed  as  a  unit. 

'  EXCEPTION:  For  exterior  installaUons  only,  if 
dial  tone  first  service  is  available,  then  a  side 
reach  telephone  may  he  installed  Instead  of  the 
required  forward  reach  telephone. 

(b)*  All  telephones  required  to  be  acces- 
sible and  complying  with  4,31.2  through 
4.31.8  shall  be  equipped  with  a  volume  con- 
trol. In  addition.  25  percent,  but  never  less 
than  one,  of  all  other  public  telephones  pro- 
vided shall  be  equipped  with  a  volume  control 
and  shall  be  dispersed  among  all  types  of 
public  telephones,  including  closed  circuit 
telephones,  throughout  the  building  or  facility. 
Signage  complying  with  applicable  provisions 
of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.31.9: 

(i)  If  four  or  more  public  pay  telephones 
(including  both  interior  and  exterior  tele- 
phones) are  provided  at  a  site  of  a  private 


facility,  and  at  least  one  is  in  an  interior 
location,  then  at  least  one  interior  public  text 
telephone  HTY)  shall  be  provided.  If  an  Inte- 
rior pubUc  pay  telephone  is  provided  In  a 
public  use  area  in  a  building  of  a  public  facil- 
ity, at  least  one  interior  public  text  telephone 
rmO  shall  be  provided  in  the  building  In  a 
public  use  area. 

(11)  If  an  interior  public  pay  telephone  is 
provided  in  a  private  facility  that  is  a  stadium 
or  arena,  a  convention  center,  a  hotel  with  a 
convention  center,  or  a  covered  mall,  at  least 
one  interior  public  text  telephone  (TIY)  shall 
be  provided  in  the  facility.  In  stadiums,  arenas 
and  convention  centers  which  are  public 
facilities,  at  least  one  public  text  telephone 
fmO  shall  be  provided  on  each  floor  level 
haA^g  at  least  one  Interior  public  pay  tele- 
phone. 

(ill)  If  a  public  pay  telephone  is  located 
in  or  adjacent  to  a  hospital  emergency  room, 
hospital  recovery  room,  or  hospital  waiting 
room,  one  public  text  telephone  fmO  shall  be 
provided  at  each  such  location. 

(iv)  If  an  interior  public  pay  telephone  is 
provided  in  the  secured  area  of  a  detention  or 
correctional  facility  subject  to  section  12.  then 
at  least  one  public  text  telephone  flTY)  shall 
also  be  provided  in  at  least  one  secured  area. 
Secured  areas  are  those  areas  used  only  by 
detainees  or  inmates  and  security  personnel. 

(d)  Where  a  l>ank  of  telephones  In  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
teleph(»ie  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

EXCEPTION:  This  requirement  does  not  apply 
to  the  secured  areas  of  detention  or  correc- 
tional facilities  where  shelves  and  outlets  are 
prohibited  for  purposes  of  security  or  safely. 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to,  study  carrels 
and  student  laboratoiy  stations),  are  provided 
in  accessible  public  or  common  use  areas,  at 
least  five  percent,  but  not  less  than  one.  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 
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4.1.5  Accessible  Boildiagi:  Addittons 


(1{9)  Assembly  Areas. 


■    (a)' 


ity  of  Seating 
ily  Areas 


(a)*  In  places  of  assembly  with  fixed 
seating,  accessible  wheelchair  locations  shaU 

ifywith  4.33.2,  4.33.3,  and  4.33.4  and 
shallji  be  provided  consistent  with  the  following 
tabi( 


Nnmber  of  Requlxed 
Wheelchair  Locations 

1 

2 

4 

6 
6.  plus  1  additional 
space  for  each  total 
seating  capacity 
increase  of  100 


In  a<  Idition.  one  percent,  but  not  less  than  one. 
of  aill  fixed  seats  shall  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
folding  armrests  on  the  aisle  side.  Each  such 
seat  shall  be  identified  by  a  sign  or  marker. 
Sigh^  notifying  patrons  of  the  availability  of 
such  seats  shall  be  posted  at  the  ticket  office. 
AislQ  seats  are  not  required  to  comply  with 
4.3k4. 


4  to  25 

:  !6  to  50 

51  to  300 

2(11  to  500 

ever  500 


1.3& 


(b)  This  paragraph  applies  to  assembly 
areas  i^ere  audible  communications  are 
int^ral  to  the  use  of  the  space  (e.g.,  concert 
andlecture  halls,  playhouses  and  movie 
theaters,  meeting  rooms,  etc.).  Such  assembly 
area$.  if  (1)  they  accommodate  at  least  50 
per^ns,  or  if  they  have  audio-amplification 
sys^ms,  and  (2)  they  have  fixed  seating,  shall 
havjel  a  permanently  installed  assistive  Ustening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  installed  assistive 
list^^ilng  system,  or  an  adequate  niunber  of 
electrical  outlets  or  other  supplementary 
wiring  necessary  to  support  a  portable 
assistive  listening  system  shall  be  provided. 
The  minimum  number  of  receivers  to  be  pro- 
vided shall  be  equal  to  four  percent  of  the  total 
nuqi|t>er  of  seats,  but  in  no  case  less  than  two. 
Sigi^ige  con^)fying  with  applicable  pipvisions 
of  4j.$0  shall  be  installed  to  notify  patrons  of 
the  jalvailability  of  a  listening  system. 

(2f»  Where  autcnnated  teller  machines  are 
proi^ed.  each  machine  shall  compfy  with  the 
requirements  of  4.34  except  where  two  or  more 
macljiines  are  provided  at  a  location,  then  onty 
one  Siust  compfy. 


EXCEPTION:  Drtve-up-onty  automated  teller 
machines  are  not  required  to  compfy  with 
4.34.2  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  pa- 
tients, customers  or  employees,  five  percent  of 
dressing  rooms,  but  never  less  than  one.  for 
each  type  of  use  in  each  cluster  of  dressing 
rooms  shall  be  accessible  and  shall  compfy 
with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4.1.4  (Reserved). 

4.1.5  Accessible  Bnildlngs:  Additions. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  buUding  or 
facility  shall  compfy  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  section  4  and  the 
special  application  sections.  Each  addition 
that  affects  or  could  afTect  the  usability  of  an 
area  containing  a  primary  function  shall 
comply  with  4. 1.6(2). 
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4.1.6  Accessible  BuUdings:  iUterstions 


4.1.6  Accessible  Building:  Alterstions. 

(1)  General.  Alterattons  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  shall  be  undertaken 
wiiich  decreases  or  has  the  effect  of  decreasing 
accessibility  or  usability  of  a  building  or  facility 
below  the  requirements  for  new  construction 
at  the  time  of  alteration. 

(B)  If  existing  elements,  spaces,  or  com- 
mon areas  are  altered,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4. 1 . 1  to  4. 1 .3 
Minimum  Requirements  (for  New  Construc- 
tion). If  the  applicable  provision  for  new 
construction  requires  that  an  element,  space, 
or  common  area  be  on  an  accessible  route,  the 
altered  element,  space,  or  common  area  is  not 
required  to  be  on  an  accessible  route  except  as 
provided  in  4. 1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function). 

(c)  If  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration  of 
a  room  or  space  In  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alteration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
impose  a  requirement  for  greater  accessibility 
than  that  which  would  be  required  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  in  a  building  are  being  altered  and  the 
elevators  are.  in  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  re- 
quired to  the  stairs  connecting  levels  con- 
nected by  the  elevator.  If  stair  modifications  to 
correct  unsafe  conditions  are  required  by  other 
codes,  the  modifications  shall  be  done  in 
compliance  with  these  guidelines  vmless 
technically  Infeasible. 

(e)  At  least  one  interiw  public  text  tele- 
phone rmo  complying  with  4.31.9  shall  be 
imMdedif: 

(1)  alterations  to  existing  buildings  or 
faclUtles  with  less  than  four  exterior  or  interior 
public  pay  telefrfiones  would  increase  the  total 
number  to  four  or  more  teleph<»ies  with  at 
least  one  In  an  interior  location:  or 


(11)  alterations  to  one  or  more  exterior  or 
interior  public  pay  telephones  occvu-  in  an 
existing  buildliig  or  facility  with  four  or  more 
public  telephones  with  at  least  one  In  an 
interior  location. 

(f)  If  an  escalator  or  stair  Is  planned  or 
installed  wgere  none  existed  previously  and 
major  structural  modifications  are  necessary 
for  such  installation,  then  a  means  of  acces- 
sible vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7. 
4.8.  4.10.  or  4.  M. 

(g)  In  alterations,  the  requirements  of 
4. 1.3(9).  4.3. 10  and  4.3. 1 1  do  not  apply. 

(h)*  Entrances.  If  a  planned  alteration . 
entails  alterations  to  an  entrance,  and  the 
building  has  an  accessible  entrance,  the 
entrance  being  altered  is  not  required  to 
comply  with  4. 1.3(8).  except  to  the  extent 
required  by  4. 1.6(2).  If  a  particular  entrance  is 
not  made  accessible,  appropriate  accessible 
signage  indicating  the  location  of  the  nearest 
accessible  entrance(s)  shall  be  installed  at  or 
near  the  inaccessible  entrance,  such  that  a 
person  with  disabilities  will  not  be  required  to 
retrace  the  approach  route  finom  the  Inacces- 
sible entrance. 

(1)  If  the  alteration  work  is  limited  solely  to 
the  electrical,  mechanical,  or  plumbing  system, 
or  to  hazardous  material  abatement,  or  auto- 
matic sprinkler  retrofitting,  and  does  not 
invohre  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4. 1.6(2)  docs  not  apply. 

(J)  EXCEPTION:  In  alteration  work,  if 
compliance  with  4. 1.6  Is  technically  Infeasible. 
the  alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or 
features  of  the  building  or  facility  that  are 
being  altered  and  can  be  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Technlpal^  Infi^at^l^^    Means.  With 
respect  to  an  alteration  irf^a  building  or  a 
facility,  that  it  has  lltUe  likelihood  of  being 
accomi^shed  because  existing  structural 
conditions  would  require  removing  or  altering 
a  kMid-bearlng  member  «^ilch  is  an  essential 
part  of  the  structural  frame:  or  because  other 
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existing  physical  or  site  constraints  prohibit 
modification  (m-  additicm  of  elements,  spaces,  or 
features  which  are  in  full  and  strict  compliance 
with:  the  minimum  requirements  for  new 
construction  and  which  are  necessaiy  to 
provide  accessibility. 


(k)  EXCEPnON: 


(1)  These  guidelines  do  not  require  the 
installation  of  an  elevator  in  an  altered  facility 
that  is  exempt  from  the  requirement  for  an 
|tor  under  4. 1.3(5). 


T 


(IQ  The  exemption  provided  in  para- 
graph (1)  does  not  obviate  or  limit  in  any  way 
the  k|bligatl<Mi  to  comply  with  the  other  accessl- 
blliW  requirements  established  in  these  guide- 
linen.  For  example,  alterations  to  flows  above 
or  bdow  the  ground  floor  must  be  accessible 
n^ardless  of  whether  the  altered  facility  has 
an^levator.  Ifafodllty  subject  to  the  elevator 
exeviptlon  set  forth  in  paragraph  (1)  ncmethe- 
lesa  has  a  passenger  elevator,  that  elevator 
shall  meet,  to  the  maximum  extent  feasible, 
the  J9ccesslbillty  requirements  of  these  guide- 

(^1  Alterations  to  an  Area  Containing  a 
Prb^^uy  Function.  In  addition  to  the  require- 
ments of  4.1.6(1).  an  alteration  that  afiiects  or 
cou)d  affect  the  usability  of  or  access  to  an 
are4  ^containing  a  prlmaiy  function  shall  be 
madt  so  as  to  ensure  that,  to  the  maximum 
exteatt  feasible,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones,  and 
drirdtlng  fountains  serving  the  altered  area,  are 
readily  accessible  to  and  usable  by  individuals 
with  disabilities,  unless  such  alterations  are 
disproportionate  to  the  overall  alterations  in 
tern|i6  of  cost  and  scope  (as  determined  under 
CTlt^tia  established  by  the  Attorney  General). 

(3)1  Special  Technical  Provisions  for  Alter- 
ation to  Existing  Buildings  and  Facilities. 

J  a)  Ramps.  Curb  ramps  and  interior  or 
or  ramps  to  be  constructed  on  sites  or  tn 
existing  buildings  or  facilities  «^ere  space 
limitations  prohibit  the  use  of  a  1: 12  slope  or 
less  may  have  slopes  and  rises  as  follows: 

(i)  A  slope  between  1:10  and  1:12  is 
alk4^  for  a  maximum  rise  of  6  in  (152  mm). 


4.1.6  ArrmmWkt  BtdldiafK  Alteratloas 


(11)  A  slope  between  1:8  and  1:101s 
allowed  for  a  maximum  rise  of  3  In  (76  mm). 
A  slope  steeper  than  1:8  is  not  allowed. 

(b)  Stairs.  Full  extension  of  handrails  at 
stairs  shall  not  be  required  in  alterations 
v^ere  such  extensions  would  be  hazardous  or 
impossible  due  to  plan  configuration. 

(c)  Elevat(»s. 

(1)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(ii)  Where  existing  shaft  configuration 
or  technical  infeasibility  prohibits  strict  com- 
pliance with  4. 10.9.  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minlrnvmi 
amount  necessary,  but  in  no  case  shall  the 
inside  car  area  be  smaller  than  48  in  by  48  in 
(1220  mm  by  1220  mm). 

(ill)  Equivalent  facilitation  may  be 
provided  with  an  elevator  car  of  different 
dimensions  when  usability  can  be  demon- 
strated and  when  all  other  elements  required 
to  be  accessible  comi^  with  the  applicable 
provisions  of  4. 10.  For  example,  an  elevator  of 
47  in  by  69  in  (1 195  mm  by  1755  mm)  with  a 
door  opening  on  the  narrow  dimension,  could 
accommodate  the  standard  v^eeichalr  clear- 
ances shown  in  Fig.  4. 

(d)  Doors. 

(I)  Where  It  is  technically  infeasible  to 
comply  with  clear  opening  width  requirements 
of  4. 13.5,  a  projection  of  5/8  in  (16  mm)  maxi- 
mum will  be  permitted  for  the  latch  side  stop. 

(II)  If  existing  thresholds  are  3/4  in 

(20  mm)  high  or  less,  and  have  (or  are  modified 
to  have)  a  beveled  edge  on  each  side,  they  may 
remain. 

(e)  Toilet  Rooms. 

(i)  Where  it  is  technically  infeasible  to 
comply  with  4.22  or  4.23.  the  installation  of  at 
least  one  unisex  toilet/bathroom  per  floor, 
located  in  the  same  area  as  existing  toilet 
facilities,  will  be  permitted  In  lieu  of  modifying 
existing  toilet  facilities  to  be  accessible.  Each 
unisex  toilet  room  shall  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19.  and  the  door  shall  have  a 
privacy  latch. 
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4.1.7  Accc— IMe  BnildiafB:  Historic  PreflerrmtioB 


(U)  Where  it  is  technically  infeasible  to 
install  a  required  standard  stall  (Fig.  30(a)).  or 
where  other  codes  prohibit  reduction  of  the 
fixture  count  (i.e..  removal  of  a  water  closet  in 
order  to  create  a  double- wide  stall),  either 
alternate  stall  (Fig.  30(b))  may  be  provided  in 
lieu  of  the  standsurd  stall. 

(iii)  When  existing  toilet  or  bathing 
facilities  are  being  altered  and  are  not  made 
accessible,  signage  complying  with  4.30. 1 , 
4.30.2.  4.30.3.  4.30.5,  and  4.30.7  shall  be 
provided  indicating  the  location  of  the  nearest 
accessible  toilet  or  bathing  facility  within  the 
facility. 

(f)  Assembly  Areas. 

(i)  Where  it  is  technically  infeasible  to 
disperse  accessible  seating  throughout  an 
altered  assembly  area,  accessible  seating  areas 
may  be  clustered.  Each  accessible  seating 
area  shall  have  provisions  for  companion 
seating  and  shall  be  located  on  an  accessible 
route  that  also  serves  as  a  means  of  emergency 
egress. 

(ii)  Where  it  is  technically  infeasible  to 
alter  all  performing  areas  to  be  on  an  acces- 
sible route,  at  lea&i  one  of  each  type  of  per- 
forming area  shall  be  made  accessible. 

(g)  Platform  Lifts  (Wheelchair  Lifts).  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  and  applicable  state  or 
local  codes  may  be  used  as  part  of  an  acces- 
sible route.  The  use  of  lifts  is  not  limited  to 
the  five  conditions  in  Exception  4  of  4.1.3(5). 

(h)  Dressing  Rooms.  In  alterations  where 
technical  infeasibility  can  be  demonstrated, 
one  dressing  room  for  each  sex  on  each  level 
shall  be  made  accessible.  Where  only  unisex 
dressing  rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  to  fulfill  this 
requirement. 

4.1.7  Accessible  Buildings:  Historic 
Preservation. 

(l)*^>pUcabUlty. 

(a)  General  Rule.  Alterations  to  a  quali- 
fied historic  building  or  facility  shall  comply 
with  4.1.6  (Accessible  Buildings:  Alterations), 
the  applicable  technical  specifications  of 
section  4  and  the  applicable  special  application 
sections  unless  it  is  determined  in  accordance 


with  the  procedures  in  4.1.7(2)  that  compli- 
ance with  the  requirements  for  accessible 
routes  (exterior  and  interior),  ramps,  en- 
trances, or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility  in  which  case  the  alternative  require- 
ments in  4. 1 .7(3)  may  be  used  for  the  feature. 

(b)  Definition.  A  qualified  historic  build- 
ing or  facility  is  a  building  or  facility  that  is: 

(i)  Listed  in  or  eligible  for  Usting  in  the 
National  Register  of  Historic  Places:  or 

(ii)  Designated  as  historic  under  an 
£4>proprlate  State  or  local  law. 

(2)  Procedures. 

(a)  Alterations  to  Qualified  Historic  Build- 
ings and  Facilities  Subject  to  Section  106  of 
the  National  Historic  Preservation  Act. 

(I)  Section  106  Process.  Section  106 
of  the  National  Historic  Preservation  Act 

(16  U.S.C.  4701)  requires  that  a  Federal  agency 
with  Jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency's  undertak- 
ing on  buildings  and  facilities  listed  in  or 
eligible  for  listing  in  the  National  Register  of 
Historic  Places  and  give  the  Advisoiy  Council 
on  Historic  Preservation  a  reasonable  opportu- 
nity to  comment  on  the  undertaking  prior  to 
approval  of  the  undertaking. 

(II)  ADA  Application.  Where  alterations 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  is  subject  to  section  106  of  the 
National  Historic  Preservation  Act.  the  Federal 
agency  with  jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process.  If  the 
State  Historic  Preservation  Officer  or  Advisoiy 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces- 
sible routes  (exterior  and  interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  in  4.1.7(3) 
may  be  used  for  the  feature. 

(b)  Alterations  to  Qualified  Historic  Build- 
ings and  Facilities  Not  Subject  to  Section  106 
of  the  National  Historic  Preservation  Act. 
Where  alterations  are  undertaken  to  a  quali- 
fied historic  building  or  facility  that  is  not 
subject  to  section  106  of  the  National  Historic 
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Preservation  Act.  If  the  entity  undertaking  the 
alterations  believes  that  compliance  with  the 
rectvirements  for  accessible  routes  (exterior 
and  interior),  ramps,  entrances,  or  toilets 
wQMld  threaten  or  destroy  the  historic  signifl- 
cafipc  of  the  building  or  facility  and  that  the 
alternative  requirements  in  4. 1.7(3)  should  be 
used  for  the  feature,  the  entity  should  consult 
with  the  State  Historic  Preservation  Officer.  If 
the  State  Historic  Preservation  Officer  agrees 
that  compliance  with  the  accessibility  require- 
mdnts  for  accessible  routes  (exterior  and 
intiaior),  ramps,  entrances  or  toilets  would 
threaten  or  destroy  the  historical  significance 
of  the  building  or  facility,  the  alternative 
redijiirements  in  4. 1.7(3)  may  be  used. 


.  i 


(c)  Consultation  With  Interested  Persons. 
Intiarested  persons  should  be  invited  to  partici- 
pate in  the  consultation  process,  including 
St4te  or  local  accessibility  officials.  Individuals 
Willi  disabilities,  and  organizations  represent- 

divlduals  with  disabilities. 

(d)  Certified  Local  Government  Historic 
ervation  Programs.  Where  the  State 
Dric  Preservation  Officer  has  delegated  the 

kultation  responsibility  for  purposes  of  this 
■on  to  a  local  goverrmient  historic  preser- 
vatipn  program  that  has  been  certified  in 
acQ^rdance  with  section  101(c)  of  the  National 
Historic  Preservation  Act  of  1966  (16  U.S.C. 
47<>a  (c))  and  implementing  regulations  (36 
CFR  61.5).  the  responsibility  may  be  carried 
out  by  the  appropriate  local  government  body 
or  ^Ificial. 
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Historic  Preservation:  Minimum  Require- 


ments 

(a)  At  least  one  accessible  route  complying 
with  4.3  fit)m  a  site  access  point  to  an  acces- 
slb  ^  entrance  shall  be  provided. 

EXCEPTION:  A  ramp  with  a  slope  no  greater 
than  1:6  for  a  run  not  to  exceed  2  ft  (610  mm) 
mayi,  be  used  as  part  of  an  accessible  route  to 
an  entrance. 

I  |(b)  At  least  one  accessible  entrance  com- 
plytng  with  4. 14  which  is  used  by  the  public 
sh8(l|  be  provided. 

Exj:EPTIONi  If  it  is  determined  that  no  en- 
tra|i0e  used  by  the  public  can  comply  with 
4. 14.  then  access  at  any  entrance  not  used  by 
the  general  public  but  open  (unlocked)  with 
directional  signage  at  the  primary  entrance 
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4.2  Space  Allowance  and  Reach  Rangea 


may  be  used.  The  accessible  entrance  shaU 
also  have  a  notification  system.  Where  secu- 
rity is  a  problem,  remote  monitoring  may  be 
used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1.6 
shall  be  provided  along  an  accessible  route 
that  complies  with  4.3.  Such  toilet  facility  may 
be  unisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
entrance  to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entrance  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  building  or  facility  in  compliance  with  4. 1 
whenever  practical. 

(e)  Displays  and  written  Information, 
documents,  etc.,  should  be  located  where 
they  can  be  seen  by  a  seated  person.   Exhib- 
its and  signage  displayed  horizontally  (e.g., 
open  books),  should  be  no  higher  than  44  in 
(1 120  mm)  above  the  floor  surface. 

NOTE:  The  technical  provisions  of  sections  4.2 
through  4.35  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment AI  17.1-1980,  except  as  noted  in  the  text. 

4.2  Space  AUowance  and  Reach 
Rangea. 

4.2.1*  Wheelchair  Paaaage  mdth.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  In  (815  mm)  at  a  point  and 
36  in  (915  mm)  continuously  (see  Fig.  I  and 
24(e)). 

4.2.2  H^dth  for  Wheelchair  Passing.  The 

minimum  width  for  two  wheelchairs  to  pass  is 
60  in  (1525  mm)  (see  Fig.  2). 

4.2.3*  Wheelchair  Taming  Space.  The 

space  required  for  a  wheelchair  to  make  a  180- 
degree  turn  is  a  clear  space  of  60  in  (1525  mm) 
diameter  (see  Fig.  3(a))  or  a  T-shaped  space 
(see  Fig.  3(b)).  • 


14A, 


2034  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday.  January  13,  1998  /  Rules  and  Regulations 


4.2.4*  Clear  Floor  or  Ground  Space  for  Wheelchaira 


4.2.4*  Clear  Floor  or  Ground  Space  for 
Wheelchairs. 

4.2.4.1  Sise  and  Approach.  The  minimuin 
clear  floor  or  ground  space  required  to  accom- 
modate a  single,  stationary  wheelchair  and 
occupant  is  30  in  by  48  in  (760  mm  by 

1220  mm)  (see  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  t>e 
positioned  for  forward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  som^  objects. 

4.2.4.2  Relationship  of  llaneurering  Clear- 
ance to  Wheelchair  Spaces.  One  full  unob- 
structed side  of  the  clear  floor  or  ground  space 
for  a  wheelchair  shall  adjoin  or  overlap  an 
accessible  route  or  adjoin  another  wheelchair 
clear  floor  space.  If  a  clear  floor  space  is 
located  in  an  alcove  or  otherwise  confined  on 
all  or  part  of  three  sides,  additional  maneuver- 
ing clearances  shall  be  provided  as  shown  in 
Fig.  4(d)  and  (e). 

4.2.4.3  Surfaces  for  Wheelchair  Spaces. 

Clear  floor  or  ground  spaces  for  wheelchairs 
shall  comply  with  4.5. 

4.2.5*  Forward  Reach.  If  the  clear  floor  space 
only  aUows  forward  approach  to  em  object,  the 
maximum  high  forward  reach  allowed  shall  be 
48  in  (1220  mm)  (see  Fig.  5(a)).  Themintmum 
low  forward  reach  is  15  in  (380  mm).  If  the 
high  forward  reach  is  over  an  obstruction, 
reach  and  clearances  shall  be  as  shown  in 
«g.  5(b). 

4.2.6*  Side  Reach.  If  the  clear  floor  space 
allows  parallel  approach  by  a  person  in  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  be  54  In  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  t>e  as  shown  in  Fig.  6(c). 

4.3  Accessible  Route. 

4.3.1*  CSeneraL  All  walks.  haUs.  corridors, 
aisles,  skywalks.  tunnels,  and  other  spaces 


■r 


M 
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36mln 


915  T 

Fig.  1 
Minimum  Clear  Width 
for  Single  Wheelchair 


Fig.  2 
Minimum  Clear  Width 
for  Two  Wheekhairs 
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<•) 

Proportions 

Intemational  Symbol  of  AccessRiWty 


(b) 

Display  Conditions 

international  Symbol  of  Accessibility 


intemational  TTY  Symbol 


kill  i  national  Symbol  of  Access  for  Hearing  Loss 


Fig.  43 
Intemational  Symbols 


symbol  shall  be  displayed  as  shown  In  Flij. 
43fa;  and  (b). 

(2)  Volume  Control  Teiephones.  Telephones 
re^iired  to  have  a  volume  control  by  4. 1.3(1 7)(b) 
shall  be  identtfied  by  a  sign  containing  a  deple- 
tion of  a  telephone  handset  with  radiating 
sound  waves. 

(3)  Text  Telephones  CTIYs).  Text  telephones 
rrrVs)  required  by  4.1.3  (1 7)(c)  shall  be  identt- 
fed  l}y  the  intemational  TTY  synibol  (Fig  43(cn. 
In  addition,  ifafacUUy  has  a  public  text  tele- 
phone (TTY?,  directional  signage  iiviicatlng  the 
location  of  the  nearest  text  telephone  (TTY)  shall 
be  placed  aiyacent  to  all  banks  oftelephtmes 
u^hfch  do  not  contain  a  text  telephone  (TTY). 
Such  directional  signage  shall  include  the 
intemational  TTY  syml)oL  IfafacQityhasno 
banks  of  telephones,  the  directional  signage 
shaU  be  provided  at  the  entrance  (e.g..  in  a 
building  directory). 

(4)  Assistive  Listening  Systems.  In  assembly 
areas  where  permanently  installed  assistive 
Ustenii^g  systems  are  required  by  4.1.3(I9)(b) 
the  availability  of  such  systems  shall  be  identi- 
fied with  signage  that  irwludes  the  intemational 
symbol  of  access  for  hearing  loss  (Fig  43(d)). 

4.30.8*  Illumination  Levels.  (Reserved). 
4.31  Telephones.    . 

4.31.1  General.  Public  telephones  required 
to  be  accessit)le  by  4.1  shall  comply  with  4.31. 

4.31.2  Clear  Floor  or  Ground  Space.  A 

clear  floor  or  grovmd  space  at  least  30  in  by  48 
in  (760  mm  by  1220  mm)  that  allows  either  a 
forward  or  parallel  approach  by  a  person  using 
a  wheelchair  shall  be  provided  at  telephones 
(see  Fig.  44).  The  clear  floor  or  ground  space 
shall  comply  with  4.2.4.  Bases,  enclosures, 
and  fixed  seats  shall  not  impede  approaches  to 
telephones  by  people  »^o  use  \i^eelchairs. 

4.31.3*  Mounting  Height.  The  highest 
operable  part  of  the  telephone  shall  be  within 
the  reach  ranges  specified  in  4.2.5  or  4.2.6. 

4.31.4  Protrudir^  Objects.  Telephones 
shall  comply  with  4.4. 
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4.31.7  Telephone  Books.  Telephone 
lxx)ks.  if  provided,  shall  be  located  in  a  position 
that  complies  with  the  reach  ranges  specified  in 
4.2.5  and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the 
telephone  to  the  handset  shadl  t>e  at  least  29  in 
(735  mm)  long. 

4.31.9*  Text  Telephones  CTIY)  Required 
by  4.1. 

(1)  Text  telephones  CTTYs)  used  with  a  pay 
telephone  shall  be  perrrvanently  c^beed  within, 
or  cuijcuxnt  to,  the  telephone  encloswe.  If  an 
acoustic  coupler  is  used,  the  telephone  cord 
shall  be  sufficiently  long  to  allow  connection  of 
the  text  telephone  (TTY)  and  the  telephone 
receiver. 

(2)  Pay  telephones  designed  to  accommo- 
date a  portable  text  telephone  CTTY)  shall  be 
equipped  with  a  shelf  and  an  electrical  outlet 
within  or  adfacent  to  the  telephone  encbosure. 
The  telephone  handset  shall  be  capable  of  being 
placed  flush  on  the  surface  of  the  shelf.  The 
shelf  shall  be  capable  of  accommodating  a  text 
telephone  (TTY)  and  shall  have  6  in  (152  mm) 
minimum  vertical  clearance  in  the  area  where 
the  text  telephone  (TTY)  is  to  be  placed. 

(3)  Equivalent  facilitation  may  be  provided. 
For  example,  a  portable  text  telephone  (TTY) 
rrtay  be  made  available  in  a  hotel  at  the  regis- 
tration desk  if  it  is  available  on  a  24-hour  basis 
for  use  with  rwart)y  public  pay  telephones.  In 
this  instance,  at  least  one  pay  telephone  shall 
comply  wtOi  paragraph  2  of  this  section.  In 
addUtion.  if  an  acoustic  coupler  is  used,  the 
telephone  handset  cord  shall  be  sufficiently  long 
so  as  to  allow  coruiection  of  the  text  telephone 
(TTY)  and  the  telephone  receiver.  Directional 
signage  shaU  be  provided  and  shaU  comply 
with  4.30.7. 

4.32  Fixed  or  Built-in  Seating  and 
Tables. 

4.32.1  Wntfimm  Ntnnber.  Fixed  or  built-in 
seating  or  tables  required  to  be  accessible  by 
4.1  shall  comply  with  4.32. 

4.32.2  Seating.  If  seating  spaces  for  people 
in  vi^eelchalrs  are  provided  atfbced  tables  or 
counters,  clear  floor  space  complying  with 
4.2.4  shall  be  provided.  Such  clear  floor  space 
shall  not  overlap  knee  space  by  more  than  19 
in  (485  mm)  (see  Fig.  45). 


4.32.3  Knee  Clearances.  If  seating  for 
people  in  w^ieelchalrs  is  provided  at  tables  or 
counters,  knee  spaces  at  least  27  in  (685  mm) 
high,  30  in  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Height  of  Tables  or  Counters. 

The  tops  of  accessible  tables  and  counters  shall 
be  from  28  in  to  34  in  (710  mm  to  865  mm) 
abmx  the  finish  floor  or  ground.     ; 

4.33  Assembly  Areas. 

4.33.1  Minimnm  Number.  Assembly  and 
associated  areas  required  to  be  accessible  by 
4.1  shall  comply  with  4.33. 

4.33.2*  Sise  of  Wheelchair  Locations. 

Each  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown  tn 
Pig.  46. 

4.33.3*  Placement  of  Wheelchair  Loca- 
tions. Wheelchair  areas  shall  be  an  int^ral 
part  of  any  flxed  seating  plan  and  shall  be 
providedsoas  to  provide  peopHe  with  physical 
disabilities  a  choice  of  admission  prices  and 
Unes  of  sight  comparable  to  those  for  members 
of  the  general  public.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means  of 
egress  in  case  of  emergency.  At  least  one 
companion  fixed  seat  shall  be  provided  next  to 
each  wheelchair  seating  area.  When  the  seat- 
ing capacity  exceeds  300.  wheelchair  spaces 
shatt  be  provided  in  more:  than.one  location. 
Readily  removabie  seats  may  be  installed  in 
wheelchair  spaces  when  the  spaces  are  not 
required  to  accommodate  wheelchair  users. 

EXCEPTION:  Accessible  viewing  positions  may 
be  clustered  for  bleachers,  balconies,  and  other 
areas  having  sight  Unes  that  require  slopes  of 
greater  than  5  percer\L  Equivalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Surfaces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 


UM\ 


Faieral  Regigter  /  Vol.  63.  No.  8  /  Tuesday.  January  13.  1998  /  Rules  and  Regulations  2037 


5.1 

fied 


RESTAURANTS  AND 
CAFETERIAS. 


General.  Except  as  specified  or  modl- 
1)1  this  section,  restaurants  and  cafeterias 


shall  comply  with  the  requirements  of  section 
4.  Where  fixed  tables  (or  dining  counters 
whet*  food  is  consumed  but  there  is  no  ser- 
vice)! *"*  provided,  at  least  five  percent,  but  not 
less  itian  one.  of  the  fixed  tables  (or  a  portion 
of  tHft  dining  counter)  shall  be  accessible  and 
shall  comply  with  4.32  as  required  in 
4. 1  .$(  1 8) .  In  establishments  where  separate 
areala  are  designated  for  smoking  and  non- 
smoking patrons,  the  required  number  of 
accessible  fixed  tables  (or  counters)  shall  be 
proportionally  distributed  between  the  smok- 
ing and  non-smoking  areas.  In  new  construc- 
tion, and  w^ere  practicable  in  alterations, 
acc^ible  fixed  tables  (or  counters)  shall  be 
distijibuted  throughout  the  space  or  facility. 


Iters  and  Ban.  Where  food  or 
drin^  is  served  at  counters  exceeding  34  in 
(865|  |nm)  in  height  for  consumption  by  cus- 
tomed seated  on  stools  or  standing  at  the 
couriter,  a  portion  of  the  main  counter  w^iich  is 
60  litd525  mm)  in  length  minimum  shall  be 
provided  in  compliance  with  4.32  or  service 
shall  be  available  at  accessible  tables  within 
the  S4me  area. 


Fig.  53 
Food  Servfce  Lines 


5.0  Restanrants  And  Cafeterias 


5.3  Access  Aisles.  AU  accessible  fixed  tables 
shall  be  accessible  by  means  ot  an  access  aisle 
at  least  36  in  (915  mm)  clear  between  parallel 
edges  of  tables  or  between  a  wall  and  the  table 
edges. 

5.4  Dining  Areas.  In  new  construction,  all 
dirdng  areas,  including  raised  or  sunken 
dinliig  areas,  loggias,  and  outdoor  seating 
areas,  shall  be  accessible.  In  non-elevator 
buildings,  an  accessible  means  of  vertical 
access  to  the  mezzanine  is  not  required  under 
the  following  conditions:   1)  the  area  of  mezza- 
nine seating  measures  no  more  than  33  per- 
cent of  the  area  of  the  total  accessible  seating 
area:  2)  the  same  services  and  decor  are 
provided  In  an  accessible  sp^ce  usable  by  the 
general  public:  and.  3)  the  accessible  areas  are 
not  restricted  to  use  by  people  with  disabilities. 
In  alterations.  accesslblUty  to  raised  or  sunken 
dining  areas,  or  to  all  parts  of  outdoor  seating 
areas  is  not  required  provided  that  the  same 
services  and  decor  are  provided  In  an  acces- 
sible space  usable  by  the  general  public  and 
are  not  restricted  to  use  by  people  with  dls- 
abUitles. 

5.5  Food  Service  Lines.  Food  service  lines 
shall  have  a  minimum  clear  width  of  36  in 
(915  mm),  with  a  preferred  clear  width  of  42  In 
(1065  mm)  to  allow  passage  around  a  person 
using  a  wheelchair.  Tray  slides  shall  be 
mounted  no  higher  than  34  in  (865  mm)  above 
the  floor  (see  1%.  53).  If  self-service  shehres 
are  provided,  at  least  50  percent  of  each  type 
must  be  within  reach  ranges  specified  In  4.2.5 
and  4.2.6. 


Pig.  54 
Tableware  Areas 
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6.0  Medical  Care  FaciUties 


5.6  Tableware  and  Condiment  Areas. 

Self-service  shelves  and  dispensing  devices  for 
tableware,  dishware,  condlinents.  food  and 
beverages  shall  l>e  installed  to  comply  with  4.2 
(see  Fig.  54). 

5.7  Raised  Platfoms.  In  banquet  rooms  or 
spaces  where  a  head  table  or  speaker's  lectern 
Is  located  on  a  raised  platform,  the  platform 
shall  be  accessible  in  compliance  with  4.8  or 
4. 1 1 .  Open  edges  of  a  raised  platform  shaU  be 
protected  by  placement  of  tables  or  by  a  curb. 

5.8  Vending  Machines  and  Other  Eitnip- 
ment.  Spaces  for  vending  machines  and 
other  equipment  shall  comply  with  4.2  and 
shall  be  located  od  an  accessible  route. 

5.9  Quiet  Areas.  (Resenred). 


6. 


MEDICAL  CARE 
PACILrnES. 


6.1  General.  Medical  care  facilities  included 
in  this  section  are  those  in  which  people 
receive  phjrsical  or  medical  treatment  or  care 
and  where  persons  may  need  assistance  in 
responding  to  an  emergency  and  where  the 
period  of  stay  may  exceed  24  hours.  In  addi- 
tion to  the  requirements  of  section  4.  medical 
care  facilities  and  buildings  shall  comply  with 
6. 

(1)  Hospitals  -  genera]  purpose  hospitals, 
psychiatric  facilities,  detoxification  facilities  — 
At  least  10  percent  of  patient  bedrooms  and 
toilets,  and  all  public  use  and  common  use 
areas  are  required  to  be  designed  and  con- 
structed to  be  accessible. 

(2)  Hospitals  and  rehabilltaUon  faciliUes  that 
specialize  in  treating  conditions  that  affect 
mobility,  or  units  within  either  that  specialize 
in  treating  conditions  that  affect  nlbbility  —  All 
patient  bedrooms  and  toilets,  and  all  public 
use  and  common  use  areas  are  required  to  be 
designed  and  constructed  to  be  accessible. 

(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bednxMns  and 
toilets,  and  all  public  use  and  comnum  use 
areas  are  required  to  be  designed  and  con- 
structed to  t>ie  accessible. 

(4)  Alterations  to  patient  bedrooms. 


(a)  When  patient  bedrooms  are  being 
added  or  altered  as  part  of  a  planned  renova- 
tion of  an  entire  wing,  a  department,  or  other 
discrete  area  of  an  existing  medical  facility,  a 
percentage  of  the  patient  bedrooms  that  are 
being  added  or  altered  shall  comply  with  6.3. 
The  percentage  of  accessible  rooms  provided 
shall  t>e  consistent  with  the  percentage  of 
rooms  required  to  be  accessible  by  the  ai>pll- 
cable  requirements  of  6.1(1).  6.1(2).  or  6.1(3). 
until  the  number  of  accessible  patient  bed- 
rooms In  the  facility  equals  the  overall  number 
that  would  be  required  if  the  facility  were  newly 
constructed.  (For  example,  if  20  patient  bed- 
rooms are  being  altered  in  the  obstetrics 
department  of  a  hospital.  2  of  the  altered 
rooms  must  be  made  accessible.  If,  within  the 
same  hospital,  20  patient  bedrooms  are  being 
altered  in  a  unit  that  specializes  in  treating 
mobility  impairments,  all  of  the  altered  rooms 
must  be  made  accessible.)  Where  toilet/bath 
rooms  are  part  of  patient  bedrooms  which  are 
added  or  altered  and  required  to  be  accessible, 
each  such  patient  toUet/bathroom  shall  com- 
ply with  6.4. 

(b)  When  patient  bedrooms  are  l>eing 
added  or  altered  individually,  and  not  as  part 
of  an  alteration  of  the  entire  area,  the  altered 
patient  bedrooms  shall  comply  with  6.3,  unless 
either:  a)  the  number  of  accessible  rooms 
provided  in  the  department  or  area  containing 
the  altered  patient  bedroom  equals  the  number 
of  accessible  patient  bedrooms  that  would  be 
required  if  the  percentage  requirements  of 

6. 1(1).  6. 1(2),  or  6. 1(3)  were  applied  to  that 
department  or  area:  or  b)  the  number  of  acces- 
sible patient  bedrooms  in  the  facility  equals  the 
overall  numt>er  that  would  l)e  required  if  the 
facility  were  newly  constructed.  Where  toilet/ 
bathrooms  are  part  of  patient  bedrooms  vi^ich 
are  added  or  altered  and  required  to  be  acces- 
sible, each  such  toUet/bathroom  shall  comply 
with  6.4. 

6.2  Entrances.  At  least  one  accessible 
entrance  that  complies  with  4. 14  shall  l>e 
protected  from  the  weather  by  canopy  or  roof 
oveiiiang.  Such  entrances  shall  inccnporate  a 
passenger  loading  zone  that  complies  with 
4.6.6. 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedrooms  In  comiHlance  with  section  4. 
Accessible  patient  bedrooms  shall  comply  with 
the  followiiig: 
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(1)  |l$ach  bedroom  shall  have  a  door  that 
comply  with  4.13. 

EXCE|tTION:  Entiy  doors  to  acute  care  hospital 
bedroioms  for  in-patients  shall  be  exempted 
firom  the  requirement  in  4. 13.6  for  maneuver- 
ing sp^ce  at  the  latch  side  o(  the  door  if  the 
door  19  at  least  44  in  (1 120  mm)  wide. 

(2)  Bach  bedroom  shall  have  adequate  space 
to  pro^de  a  maneuvering  space  that  complies 
with  4.2.3.  In  rooms  with  two  beds,  it  is  pref- 
erable that  this  space  be  located  between  beds. 

(3)  ^ch  bedroom  shall  have  adequate  space 
to  provide  a  minimum  clear  floor  space  of  36  in 
(915  ttim)  along  each  side  of  the  bed  and  to 
provide  an  accessible  route  complying  with 
4.3.3  to  each  side  of  each  bed. 

6.4  FMtient  Toilet  Rooms.  Where  toilet/ 
bathrooms  are  provided  as  a  part  of  a  patient 
bedrooin.  each  patient  bedroom  that  is  re- 
quired to  be  accessible  shall  have  an  accessible 
toilet/^thfoom  that  complies  with  4.22  or 
4.23  and  shall  be  on  an  accessible  route. 


7. 


BUSINESS.  BfERCANTILE 
AND  CIVIC. 


7.1  Qtnenl.  In  addition  to  the  requirements 
of  section  4,  the  design  of  all  areas  used  for 
busin»s  transactions  with  the  public  shall 
comply  with  7. 

7.2  Stales  and  Serylce  Counters.  Teller 
Windows.  Information  Counters. 

(1)  ^  areas  used  for  transactions  where 
count^f:^  have  cash  registers  and  are  provided 
for  sal^  or  distribution  of  goods  or  services  to 
the  piilblic.  at  least  one  of  each  type  shall  have 
a  portion  of  the  counter  u^ich  is  at  least  36  in 
(915  mm)  in  length  with  a  maximum  height  of 
36  in  ($15  mm)  above  the  flrUsh  floor.  It  shall 
be  on  ^  accessible  route  complying  with  4.3. 
Such  Counters  shall  Include,  but  are  not 
limited]  to.  coimters  in  retail  stores,  and  distri- 
bution centers.  The  accessible  counters  must 
be  dispersed  throughout  the  building  or  facil- 
ity. In  alterations  where  it  is  technically  Infea- 
sible  to  provide  an  accessible  counter,  an 
auxlllaiy  counter  meeting  these  requirements 
may  be!  provided. 


7.0  Business.  Mercantile  and  Civic 


(2)  In  areas  used  for  transactions  that  may 
not  have  a  cash  roister  but  at  which  goods  or 
services  are  sold  or  distributed  including,  but 
not  limited  to.  ticketing  counters,  teller  sta- 
tions, registration  counters  in  transient  lodging 
facilities,  information  counters,  box  office 
counters  and  Ubraiy  check-out  areas,  either 

(I)  a  portion  of  the  main  counter  vhich  is 
a  minimum  of  36  in  (915  mm)  in  length  shall 
be  provided  with  a  maximum  height  of  36  in 
(915  mm):  or 

(II)  an  auxiliaiy  counter  with  a  maximum 
hel^t  of  36  in  (915  mm)  in  close  proximity  to 
the  main  counter  shall  be  provided;  or 

(ill)  equivalent  facilitation  shall  be  pro- 
vided (e.g..  at  a  hotel  r^istration  counter, 
equivalent  facilitation  might  consist  of:  (1) 
provision  of  a  folding  shelf  attached  to  the 
main  counter  on  which  an  Individual  with  a 
disability  can  write,  and  (2)  use  of  the  space  on 
the  side  of  the  counter  or  at  the  concierge 
desk,  for  handing  materials  back  and  forth). 

All  accessible  sales  and  service  counters  shall 
be  on  an  accessible  route  complying  with  4.3. 

(3)  *  In  public  facilities  \i^ere  counters  or 
teller  windows  have  solid  partitions  or  security 
glazing  to  separate  personnel  finom  the  public, 
at  least  one  of  each  type  shall  provide  a 
method  to  facilitate  voice  communication. 
Such  methods  may  Include,  but  are  not  limited 
to,  grilles,  slats,  talk-through  baffles,  inter- 
coms, or  telephone  handset  devices.  The 
method  of  communication  shall  be  accessible 
to  both  individuals  \kHbo  use  wheelchairs  and 
individuals  who  have  difficulty  bending  or 
stooping.  If  provided  for  public  use,  at  least 
one  telephone  communication  device  shall  be 
equipped  with  volume  controls  complying  with 
4.31.5.  Hand-operable  communications 
devices,  if  provided,  shall  comply  with  4.27. 

(4)  •  Assistive  Listening  Systems.  (Re- 
served). 


61 


2040  Federal  Register  /  Vol.  63.  No.  8  /  Tuesday.  January  13,  1998  /  Rules  and  Regulations 


8.0  Libmles 


7.3*  Check-out  Aisles. 

(1)  In  new  construction,  accessible  check-out 
aisles  shall  be  provided  in  conformance  with 
the  table  below: 


Total  Check-out 

Aisle*  of 

BachDeslfn 


ifiiitiimm  If nniber 

of  Accessible 
Check-ont  Aisles 
(of  Each  Deslfn) 


1  -4 

5-8 

9-  15 

over  15 


1 
2 

3 
3.  plus  20%  of 
addltonal  aisles 


EXCEPTION:  In  new  construction,  where  the 
selling  space  is  under  5000  square  feet,  only 
one  check-out  aisle  is  required  to  be  acces- 
sible. 

EXCEPTION:  In  alterations,  at  least  one  check- 
out aisle  shall  be  accessible  In  facilities  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space,  at 
least  one  of  each  design  of  check-out  aisle 
shall  be  made  aocessible  when  altered  until 
the  number  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  in 
new  construction. 

Examples  of  check-out  aisles  of  different 
"desi^"  include  those  which  are  specifically 
designed  to  serve  different  functions.  Different 
"design"  inchides  but  is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt;  or 
I>ermanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  accessible  check-out 
aisles  shall  comply  with  4.2.1  and  maximum 
adjoining  counter  height  shall  not  exceed  38  in 
(965  mm)  above  the  finish  floor.  The  top  of  the 
lip  shall  not  exceed  40  in  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  identifying  accessible  check-out 
aisles  shall  comply  with  4.30.7  and  shall  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  number  or  type 
of  check-out  is  displayed. 


7.4  Security  Bollards.  Any  device  used  to 
prevent  the  removal  of  shopping  carts  fh)m 
store  premises  shall  not  prevent  access  or 
egress  to  people  in  wheelchairs.  An  alternate 
entry  that  is  equally  convenient  to  that  pro- 
vided for  the  ambulatoiy  population  is  accept- 
able. 


8. 


LIBRARIES. 


8.1  General.  In  addition  to  the  requirements 
of  section  4.  the  design  of  all  public  areas  of  a 
library  shall  comply  with  8.  including  reading 
and  study  areas,  stacks,  reference  rooms, 
reserve  areas,  and  special  faciliUes  or  collec- 
tions. 

8.2  Reading  and  Study  Areas.  At  least  5 
percent  or  a  minimum  of  one  of  each  element 
of  fbced  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
tumsUles  shall  comply  with  4. 13. 

8.4  Card  Catalogs  and  BCagazlne  Dis- 
plsys.  Minimum  clear  aisle  space  at  card 
catalogs  and  magazine  displays  shall  comply 
with  Fig.  55.  Maximum  reach  height  shall 
comply  with  4.2.  with  a  height  of  48  in  (1220 
mm)  preferred  irrespective  of  approach  al- 
lowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shall  comply  with  4.3.  with  a 
minimum  clear  aisle  width  of  42  in  (1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 
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Rg.  55 
Card  Catalog 


Fig.  56 
Stacks 


9.0  Accessible  Transient  Lodging 


9. 


ACCESSIBLE  TRANSIENT 
LODGING. 


(1)  Except  as  specified  in  the  special  technical 
provisions  of  this  section,  accessible  transient 
lodging  shall  comply  with  the  applicable  re- 
quirements of  secUon  4.  Transient  lodging 
includes  faciliUes  or  portions  thereof  used  for 
sleeping  accommodations  when  not  classed  as 
a  medical  care  facility. 

9.1  Hotels.  Motels.  Inns,  Boarding 
Houses.  Dormitories.  Resorts  and  Other 
Similar  Places  of  Transient  Lodging. 

9.1.1  General.  All  public  use  and  common 
use  areas  are  required  to  be  designed  juid 
constructed  to  comply  with  section  4  (Acces- 
sible Elements  and  Spaces:  Scope  and  Techni- 
cal Requirements). 

EXCEPTION:  SecUons  9. 1  through  9.4  do  not 
apply  to  an  establishment  located  within  a 
building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  is  actually 
occupied  by  the  proprietor  of  such  establish- 
ment as  the  residence  of  such  proprietor. 

9.1.2  Accessible  Units.  Sleeping  Rooms, 
and  Suites.  Accessible  sleeping  rooms  or 
suites  that  comply  with  the  requirements  of 

9.2  (Requirements  for  Accessible  Units.  Sleep- 
ing Rooms,  and  Suites)  shall  be  provided  in 
conformance  with  the  table  below.  In  addition, 
in  hotels,  of  50  or  more  sleeping  rooms  or 
suites,  additional  accessible  sleeping  rooms  or 
suites  that  include  a  roll-in  shower  shall  also 
be  provided  in  conformance  with  the  table 
l>elow.  Such  accommodations  shall  comply 
with  the  requirements  of  9.2,  4.21.  and  Figure 
57(a)  or  (b). 
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(a)  at  least  one  public  entrance  shall  allow  a 
person  with  mobility  Impairments  to  approach, 
enter  and  exit  Including  a  minimum  clear  door 
width  of  32  In  (815  mm). 

(b)  sleeping  space  for  homeless  persons  as 
provided  In  the  scoping  provisions  of  9. 1 .2 
shall  include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  In  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  Impairments  complying 
with  9.2.2(1). 

(c)  at  least  one  toilet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  minl- 
mimi  clear  door  width  of  32  in  (815  mm), 
minimum  turning  space  complying  with  4.2.3. 
one  water  closet  complying  with  4. 16.  one 
lavatoiy  complying  with  4.19  and  the  door 
shall  have  a  privacy  latch:  and.  if  provided,  at 
least  one  tub  or  shower  shall  comply  with  4.20 
or  4.21.  respectively. 

(d>  at  least  one  common  area  whieh  a  person 
with  mobility  impairments  can  approach,  enter 
and  exit  including  a  minimum  clear  door  width 
of32in(815mm). 

(e)  at  least  one  route  connecting  elements 
(a),  (b).  (c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  Including  minimum  clear 
width  of  36  in  (915  mm),  passing  space  com- 
plying with  4.3.4.  turning  space  complying 
with  4.2.3  and  changes  in  levels  complyintf 
with  4.3.8. 

(f)  homeless  shelters  can  comply  with  the 
provisions  of  {a)-(e)by  providing  the  above 
elements  on  one  accessible  floor. 

9.5.3  Accessible  Sleeping  Accommoda- 
tions in  New  Constmction.  Accessible 
sleeping  rooms  shall  be  provided  in  conform- 
ance with  the  table  in  9. 1.2  and  shall  compty 
with  9.2  Accessible  Units.  Sleeping  Rooms  and 
Suites  (where  the  items  are  provided).  Addi- 
tional sleeping  rooms  that  comply  with  9.3 
Sleeping  Accommodations  for  Persons  with 
Hearing  Impairments  shall  be  provided  in 
conformance  with  the  table  provided  in  9. 1.3. 

In  facilities  with  multi-bed  rooms  or  spaces,  a 
percentage  of  the  beds  equal  to  the  table 
provided  in  9.1.2  shall  comply  with  9.2.2(1). 


10.0  TnmsporUtion  Facilities 


10. 


TRANSPORTATION 
FACILmES. 


10.1  General.  Every  station,  bus  stop,  bus 
stop  pad,  terminal,  building  or  other  transpor- 
tation facility,  shall  comply  with  the  appUcable 
provisions  of  section  4.  the  special  application 
sections,  and  the  applicable  provisions  of  this 
section. 

10.2  Bus  Stops  and  Terminals. 
10.2.1  New  Construction. 

(1)  Where  new  bus  stop  pads  are  con- 
structed at  bus  stops,  bays  or  other  areas 
where  a  lift  or  ramp  is  to  be  deployed,  they 
shall  have  a  firm,  stable  surface;  a  minimum 
clear  length  of  96  Inches  (measured  from  the 
curb  or  vehicle  roadway  edge)  and  a  minimum 
clear  width  of  60  inches  (measured  parallel  to 
the  vehicle  roadway)  to  the  maximum  extent 
allowed  by  legal  or  site  constraints;  and  shall 
be  connected  to  streets,  sidewalks  or  pedes- 
trian paths  by  an  accessible  route  complying 
with  4.3  and  4.4.  The  slope  of  the  pad  parallel 
to  the  roadway  shall,  to  the  extent  practicable, 
be  the  same  as  the  roadway.   For  water  drain- 
age, a  maximum  slope  of  1:50  (2%)  perpen- 
dicular to  the  roadway  is  allowed. 

(2)  Where  provided,  new  or  replaced  bus 
shelters  shall  be  installed  or  positioned  so  as 
to  permit  a  wheelchair  or  mobility  aid  user  to 
enter  from  the  public  way  and  to  reach  a 
location,  having  a  minimum  clear  floor  airea  of 
30  inches  by  48  inches.  enUrely  within  the 
perimeter  of  the  shelter.  Such  shelters  shall  be 
cc^anected  by  an  accessible  route  to  the  board- 
ing area  provided  under  paragraph  (1)  of  this 
section. 

(3)  Where  provided,  all  new  bus  route  identi- 
ficaUon  signs  shall  comply  with  4.30.5.  In 
addition,  to  the  maximum  extent  practicable, 
all  new  bus  route  identification  signs  shall 
comply  with  4.30.2  and  4.30.3.  Signs 
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(5)  ^ew  direct  connections  to  commercial, 
retail;  or  residential  facilities  shall,  to  the 
maxjibimi  extent  feasible,  have  an  accessible 
rout^!  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
tranf  |x>rtation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
fiitu^  direct  connections  shall  be  on  an  acces- 
sible] |x)ute  connecting  boarding  platforms  and 
all  transportation  ^stem  elements  used  by  the 
pubM. 

10.33  Bribing  Facilities:  Alterations. 


(IJ  For  the  piupose  of  complying  with 
4. 1.6(!2)  (Alterations  to  an  Area  Containing  a 
Prlmaiy  Function),  an  area  of  primary  function 
shall  be  as  defined  by  applicable  provisions  of 
49  CFR  37.43(c)  (Department  of 
Transportation's  ADA  Rule)  or  28  CFR  36.403 
(Department  of  Justice's  ADA  Rule). 

10.4  Airports. 

10.4.1  New  Construction. 

(1)  Elements  such  as  ramps,  elevators  or 
other  Vertical  circulation  devices,  ticketing 
aread,<  security  checkpoints,  or  passenger 
waltiiig  areas  shall  be  placed  to  minimize  the 
distaiice  which  wheelchair  users  and  other 
persons  who  cannot  negotiate  steps  may  have 
to  trajVel  compared  to  the  general  public. 

(2)  [The  Circulation  path,  including  an  acces- 
sible entrance  and  an  accessible  route,  for 
perscii^  with  disabiliUes  shall,  to  the  maxi- 
mum] fcxtent  practicable,  coincide  with  the 
circuiition  path  for  the  general  public.  Where 
the  circulation  patli  is  different,  directional 
signage  complying  with  4.30.1.  4.30.2,  4.30.3 
and  430.5  shall  be  provided  which  indicates 
the  lp<^tion  of  the  nearest  accessible  entrance 
and  i  -.k  accessible  route. 

(3)  Ticketing  areas  shall  permit  persons  with 
disabUlUes  to  obtain  a  ticket  and  check  bag- 
gage ^d  shall  comply  with  7.2. 

(4)  h^ere  pubUc  pay  telephones  are  pro- 
vided; land  at  least  one  Is  at  an  interior  loca- 
tion, ^  public  text  telephone  fTIY)  shall  be 
provided  in  compliance  with  4.31.9.  Addition- 
ally. l|r!four  or  more  pubUc  pay  telephones  are 
located  in  any  of  the  following  locations,  at 
least  ohe  public  text  telephone  fTIY)  shall  also 
be  provided  in  that  location: 


(a)  a  main  terminal  outside  the 
security  areas: 

(b)  a  concourse  within  the  security 
areas:  or 

(c)  a  baggage  claim  area  In  a  terminal. 

Cbmpllance  with  this  section  constitutes 
compliance  with  secUon  4.1.3(17)(c). 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  an  accessible  route  complying  with 
4.3.  and  shall  have  space  immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  are  provided,  at  least  one  gate  shall 
comply  with  4. 13.  Gates  which  must  be 
pushed  open  by  \iiiieelchair  or  mobility  aid 
users  shall  have  a  smooth  continuous  surface 
extending  from  2  in  (50  mm)  above  the  floor  to 
27  in  (685  mm)  above  the  floor. 

(6)  Terminal  information  systems  which 
broadcast  information  to  the  general  public 
through  a  public  address  system  shall  provide  , 
a  means  to  provide  the  same  or  equivalent 
Information  to  persons  with  a  hearing  loss  or 
v^o  are  deaf.  Such  methods  may  include,  but 
are  not  limited  to.  visual  p>aging  systems  using 
video  monitors  and  computer  technology.  For 
persons  with  certain  types  of  hearing  loss  such 
methods  may  Include,  but  are  not  limited  to, 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  public  the  clock  face  shall  be  unclut- 
tered so  that  its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  light-on-dark  or 
dark-on-light.  Where  clocks  are  mounted 
overhead,  numerals  and/or  digits  shall  comply 
with  4.30.3.  Clocks  shall  be  placed  in  uniform 
locations  throughout  the  fjacllity  to  the  maxi- 
mum extent  practicable. 

(8)»  Security  Systems.  In  public  facilities 
that  are  airports,  at  least  one  accessible  route 
complying  with  4.3  shall  be  provided  through 
fixed  security  barriers  at  each  single  barrier  or 
group  of  security  barriers.  A  group  is  two  or 
more  security  barriers  immediately  adjacent  to 
each  other  at  a  single  location.  Where  security 
barriers  incorporate  equipment  such  as  metal 
detectors,  fluoroscopes,  or  other  similar  de- 
vices which  cannot  be  made  accessible,  an 
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accessible  route  shall  be  provided  adjacent  to 
such  security  screening  devices  to  facilitate  an 
equivalent  circulation  path.  The  circulation 
path  shall  permit  persons  with  disabilities 
passing  through  security  barriers  to  maintain 
visual  contact  with  their  personal  items  to  the 
same  extent  provided  other  members  of  the 
general  public. 

EXCEPTION:  Doors,  doorways,  and  gates 
designed  to  be  operated  only  by  security 
personnel  shall  be  exempt  from  4.13.9. 
4^3.11.  and  4.13.12. 

10.5  Boat  and  Ferry  Docks.  (Resenred). 


11. 


JUDICIAL.  LEGISLA.TIVB 
AND  REGULATORY 
PACIUnES. 


11.1  General.  In  addition  to  the  require- 
ments in  section  4  and  1 1. 1.  Judicial  facilities 
shall  comply  with  1 1.2  and  legislative  and 
regulatory  facilities  shall  comply  with  1 1.3. 

11.1.1  Entrances.  Where  provided,  at  least 
one  restricted  entrance  and  one  secured 
entrance  to  the  facility  shall  be  accessible  in 
addition  to  the  entrances  required  to  be  acces- 
sible by  4. 1.3(8).  Restricted  entrances  are 
those  entrances  used  only  by  judges,  public 
ofBcials.  facility  personnel  or  other  authorized 
parties  on  a  controlled  basis.  Secured  en- 
trances are  those  entrances  to  judicial  facilities 
used  only  by  detainees  and  detention  officers. 

EXCEPTION:  At  secured  entrances,  doors  and 
doorways  operated  onljc  by  security  personnel 
shall  be  exempt  from  4. 13.9.  4. 13. 10.  4. 13. 1 1 
and  4.13.12. 

11.1.2  Secmity  Systems.  An  accessible 
route  complying  with  4.3  shall  be  provided 
through  fixed  security  barriers  at  required 
accessible  entrances.  Where  security  barriers 
incorporate  equipment  such  as  metal  detec- 
tors, fluoroscopes,  or  other  similar  devices 
which  cannot  be  made  accessible,  an  acces- 
sible route  shall  be  provided  adjacent  to  such  ^ 
security  screening  devices  to  facilitate  an 
equivalent  circulation  path. 


11.1.3*  Two-Way  Commvnication  Sys- 
tems. Where  a  two-way  communication 
system  is  provided  to  gain  admittance  to  a     , 
facility  or  to  restricted  areas  within  the  facility, 
the  system  shall  provide  both  visual  and 
audible  signals  and  shall  comply  with  4.27. 

11.2  Judicial  FacOltles. 

11.2.1  Courtrooms.  ^ 

(1)  Where  provided,  the  following  elements 
and  spaces  shall  be  on  an  accessible  route 
complying  with  4.3.  Areas  that  are  raised  or 
depressed  and  accessed  by  ramps  or  platform 
lifts  with  entry  ramps  shall  provide  unob- 
structed turning  space  complying  with  4.2.3. 

EXCEPTION:  Vertical  access  to  raised  judges' 
benches  or  courtroom  stations  need  not  be 
Installed  provided  that  the  requisite  areas, 
maneuvering  spaces,  and.  if  appropriate, 
electrical  service  are  installed  at  the  time  of 
initial  construction  to  allow  future  installation 
of  a  means  of  vertical  access  complying  with 
4.8,  4. 10,  or  4. 1 1  without  requiring  substan- 
tial reconstruction  of  the  space. 

(a)  Spectator,  Press,  and  Other  Areas  with 
Fixed  Seats.  Where  spectator,  press  or  other 
areas  with  fixed  seats  are  provided,  each  type 
of  seating  area  shall  comply  with  4. 1.3(19)(a). 

(b)  Jury  Boxes  and  Witness  Stands.  Each 
jury  box  and  witness  stand  shall  have  within 
its  defined  au^a  clear  floor  space  complying 
with  4.2.4. 

EXCEPTION:  In  alterations,  accessible  wiieel- 
chair  spaces  are  not  required  to  be  located 
within  the  defined  area  of  raised  jury  boxes  or 
witness  stands  and  may  be  located  outside 
these  spaces  where  ramp  or  lift  access  poses  a 
hazard  tqr  restricting  or  projecting  Into  a 
means  of  egress  required  by  the  appropriate 
administrative  authority. 

(c)  Judges'  Benches  and  Courtroom 
Stations.  Judges'  benches,  clerks'  stations, 
bailiffs'  stations,  deputy  clerks'  stations,  court 
reporters'  stations  and  litigants'  and  counsel 
stations  shall  comply  with  4.32. 

(2)*  Permanently  installed  assistive  listening 
systems  complying  with  4.33  shall  be  provided 
in  each  courtroom.  The  minimum  number  of 
receivers  shall  be  four  percent  of  the  room 
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occupant  load,  as  determined  by  applicable 
State  or  local  codes,  but  not  less  than  two 
receivers.  An  informational  sign  indicating  the 
availability  of  an  assistive  listening  system  and 
cott^plylng  with  4.30.1.  4.30.2.  4.30.3.  4.30.5. 
and!  4.30.7(4)  shall  be  posted  in  a  prominent 
plao^. 

1  l.|ii.2  Juy  Assembly  Areas  and  Jury 
Del|f>eration  Areas.  Where  provided  in 
aresii  used  for  Jvuy  assembfy  or  deliberation, 
th^  following  elements  or  spaces  shall  be  on  an 
acc^isible  route  complying  with  4.3  and  shall 
conl^ly  with  the  following  provisions: 

(n  Refreshment  Areas.  Refreshment  areas, 
kltcnenettes  and  fixed  or  built-in  refreshment 
dispensers  shall  comply  with  the  technical 
provisions  of  9.2.2(7). 

Drinking  Fountains.  Where  provided  in 
covered  under  1 1.2.2.  there  shall  be  a 
fountain  in  each  room  complying  with 


3  Coarthouse  Holding  PacUlties. 

(Ill  Holding  Cells  -  Minimum  Number. 
Whete  provided,  facilities  for  detainees,  includ- 
ing central  holding  cells  and  court-floor  hold- 
ing cells,  shall  comply  with  the  following: 

I  (a)  Central  Holding  Cells.  Where  separate 
centi^  holding  cells  are  provided  for  adult 
mal^;  Juvenile  male,  adult  female,  or  Juvenile 
femile.  one  of  each  type  shall  comply  with 
1 1.2^(2).  Where  central-holding  cells  are 
provided,  which  are  not  separated  by  age  or 
sex.:  at  least  one  cell  complying  with  1 1.2.3(2) 
shall  be  provided. 

I  n^  Court-Floor  Holding  CeUs.  Where 
separate  court-floor  holding  cells  are  provided 
for  4dult  male.  Juvenile  male,  adult  female,  or 
Juv^^le  female,  each  courtroom  shall  be 
serviad  by  one  cell  of  each  type  complying  with 
11.2.3(2).  Where  court-floor  holding  cells  are 
provided,  which  are  not  separated  by  age  or 
sex.  courtrooms  shall  be  served  by  at  least  one 
cell  cbmplylng  with  1 1.2.3(2).  Cells  may  serve 
morel  than  one  courtroom. 

(2j):  Requirements  for  Accessible  Cells.  Ac- 
cessilble  cells  shall  be  on  an' accessible  route 
complying  with  4.3.  Where  provided,  the 
follolwing  elements  or  spaces  serving  accessible 
cell4  Bhadl  be  accessible  and  on  an  accessible 
routie : 


(a)  Doors  and  Doorways.  All  doors  and 
doorways  to  accessible  spaces  and  on  an 
accessible  route  shall  comply  with  4. 13. 

EXCEPTION:  Doors  and  doorways  operated 
only  by  security  personnel  shall  be  exempt 
from  4. 13.9.  4. 13. 10.  4. 13. 1 1  and  4. 13. 12. 

(b)*  Toilet  and  Bathing  Facilities.  Toilet 
facilities  shall  comply  with  4.22  and  bathing 
facilities  shall  compty  with  4.23.  Privacy 
screens  shall  not  intrude  on  the  clear  floor 
space  required  for  fixtures  or  the  accessible 
route. 

(c)*  Beds.  Beds  shall  have  maneuvering 
space  at  least  36  in  (915  mm)  wide  along  one 
side.  Where  more  than  one  bed  is  provided  in 
a  cell,  the  maneuvering  space  provided  at 
adjacent  beds  may  overlap. 

(d)  Drinking  Fountains  and  Water  Coolers. 
Drinking  fountains  shall  be  accessible  to 
individuals  who  use  wheelchairs  in  accordance 
with  4. 15  and  shall  be  accessible  to  those  \(^o 
have  difficulty  bending  or  stooping.  This  can 
be  accomplished  by  the  use  of  a  "hl-lo"  foim- 
tain:  by  providing  one  fountain  accessible  to 
those  who  use  wheelchairs  and  one  fountain  at 
a  standard  height  convenient  for  those  who 
have  difficulty  bending:  by  providing  a  foun- 
tain accessible  under  4. 15  and  a  water  cooler 
or  by  other  such  means  as  would  achieve  the 
required  accessibility  for  each  group. 

(e)  Fixed  or  Built-in  Seating  and  Tables. 
Fixed  or  built-in  seating,  tables  or  coimters 
shall  comply  with  4.32. 

(f)  Fixed  Benches.  Fixed  benches  shall  be 
mounted  at  17  in  to  19  in  (430  mm  to  485 
mm)  above  the  finish  floor  and  provide  back 
support  (e.g..  attachment  to  waU).  Tlie  struc- 
tural strength  of  the  bench  attachments  shall 
comply  with  4.26.3. 

(3)»  NOsitlng  Areas.  The  following  elements, 
where  provided,  shall  be  located  on  an  acces- 
sible route  complying  with  4.3  and  shall 
comply  with  the  following  provisions: 

(a)  Cubicles  and  Counters.  Five  percent, 
but  not  less  than  one.  of  fixed  cubicles  shall 
comply  with  4.32  on  both  the  visitor  and 
detainee  sides.  Where  counters  are  provided, 
a  portion  at  least  36  in  (915  mm)  in  length 
shall  comply  with  4.32  on  both  the  visitor  and 
detainee  sides. 
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(b)  Partitions.  Solid  partitions  or  security 
glazing  that  separate  visitors  from  detainees 
shall  comply  with  7.2(3). 

11.3*  Legislative  and  Regulatory 

Facilities.    Assembly  areas  designated  for 
public  use.  including  public  meeting  rooms, 
hearing  rooms,  and  chambers  shall  comply 
with  11.3. 

11.3.1  Where  provided,  the  following  elements 
and  spaces  shall  be  on  an  accessible  route 
complying  with  4.3.  Areas  that  are  raised  or 
depressed  and  accessed  by  ramps  or  platform 
lifts  with  entiy  ramps  shall  provide  unob- 
structed turning  space  complying  with  4.2.3. 

(1)  Raised  Speakers'  Platforms.  Where 
raised  speakers'  platforms  are  provided,  at 
least  one  of  each  type  shall  be  accessible. 

(2)*  Spectator.  Press,  and  Other  Areas  with 
Fixed  Seats.  Where  spectator,  press  or  other 
areas  with  fixed  seats  are  provided,  each  type 
of  seating  area  shall  comply  with  4. 1.3(19)(a). 


11.3.2*  E^ch  assembly  area  provided  with  a 
permanently  Installed  audio-amplification 
system  shall  have  a  permanently  installed 
assistive  listening  system.  The  minimum 
number  of  receivers  shall  be  four  percent  of 
the  room  occupant  load,  as  determined  by 
applicable  State  or  local  codes,  but  not  less 
than  two  receivers.  An  informational  sign 
indicating  the  availability  of  an  assistive 
listening  ^stem  and  complying  with  4.30. 1. 
4.30.2.  4.30.3.  4.30.5.  and  4.30.7(4)  shall  be 
posted  in  a  prominent  place. 


12. 


DETENTION  AND 
CORRECTIONAL 
PACIUTIES. 


12.1*  General.  This  section  applies  to  Jails, 
holding  cells  in  police  stations,  prisons,  juve- 
nile detention  centers,  reformatories,  and  other 
institutional  occupancies  where  occupants  are 
under  some  degree  of  restraint  or  restriction 
for  security  reasons.  Elxcept  as  specified  in 
this  section,  detention  and  correctional  facili- 
ties shall  comply  with  the  applicable  require- 
ments of  section  4.  All  common  use  areas 


serving  accessible  ceUs  or  rooms  and  all  public 
use  areas  are  required  to  be  designed  and 
constructed  to  comply  with  section  4. 

EXGEPnONS:  Requirements  for  areas  of 
rescue  assistance  in  4. 1.3(9).  4.3. 10.  and 
4.3. 1 1  do  not  apply.  Compliance  with  require- 
ments for  elevators  in  4. 1.3(5)  and  stairs 
4. 1.3(4)  is  not  required  in  multi-stoiy  housing 
facilities  where  accessible  cells  or  rooms.  aU 
common  use  areas  serving  them,  and  all  public 
use  areas  are  on  an  accessible  route.  Compli- 
ance with  4.1.3(16)  is  not  required  in  areas 
other  than  public  use  areas. 

12.2  Entrances  and  Security 
Systems. 

12.2.1*  Entrances.  Entrances  used  by  the 
public,  including  those  that  are  secured,  shall 
be  accessible  as  required  by  4.1.3(8). 

EXCEPTION:  Compliance  with  4.13.9. 
4. 13. 10.  4. 13. 1 1  and  4. 13. 12  is  not  required  at 
entrances,  doors,  or  doorways  that  are  oper- 
ated only  by  security  personnel  or  where 
security  requirements  prohibit  full  compliance 
with  these  provisions. 

12.2.2  Security  Systems.  Where  security 
systems  are  provided  at  public  or  other  en- 
trances required  to  be  accessible  by  12.2.1  or 
12.2.2.  an  accessible  route  complying  with  4.3 
shall  be  provided  through  fixed  security  barri- 
ers. Where  security  barriers  incorporate 
equipment  such  as  metal  detectors,  fluoro- 
scopes.  or  other  similar  devices  which  cannot 
be  made  accessible,  an  accessible  route  shall 
be  provided  adjacent  to  such  security  screen- 
ing devices  to  facilitate  an  equivalent  circula- 
tion path. 

12.3*  Visiting  Areas.  In  non-contact  visit- 
ing areas  where  inmates  or  detainees  are 
separated  from  visitors,  the  following  elements, 
where  provided,  shall  be  accessible  and  located 
on  an  accessible  route  complying  with  4.3: 

(1)  Cubicles  and  Counters.  Five  percent, 
but  not  less  than  one.  of  fixed  cubicles  shall 
comply  with  4.32  on  both  the  visitor  and 
detainee  or  Inmate  sides.  Where  counters  are 
provided,  a  portion  at  least  36  in  (915  mm)  in  - 
length  shall  comply  with  4.32  on  both  the 
visitor  and  detainee  or  Inmate  sides. 


74 


UMl 


Foleral  Rcgisler  /  Vol  63.  No.  8  /  Tuesday,  January  13.  1998  /  Rules  and  Regulations  2047 


12.4  Holding  and  Housing  Cells  or  Rooms:  Ifinimnm  Number 


EXCEPTION:  At  non-contact  visiting  areas  not 
servtng  accessible  cells  or  rooms,  the  require- 
ments of  12.3(1)  do  not  apply  to  the  inmate  or 
detainee  side  of  cubicles  or  counters. 


t 


2)  Partitions.  Solid  partitions  or  security 
glazing  separating  visitors  firom  inmates  or 
detaihees  shall  comply  with  7.2(3). 

12.||  Holding  and  Housing  Cells  or 
Rooms:  MiwYmwm  Number. 

12.4il*  Holding  Cells  and  General  Hous- 
ing Cells  or  Rooms.  At  least  two  percent, 
but  hbt  less  than  one,  of  the  total  number  of 
housing  or  holding  cells  or  rooms  provided  in  a 
facility  shall  comply  with  12.5 

|2*  Special  Holding  and  Housing 

1  or  Rooms.  In  addiUon  to  the  requlre- 
i  of  12.4.1,  where  special  holding  or 
ig  cells  or  rooms  are  provided,  at  least 
prving  each  purpose  shall  comply  with 
An  accessible  special  holding  or  housing 
cell  6t  room  may  serve  more  than  one  purpose. 
Cellsj  pr  rooms  subject  to  this  requirement 
include,  but  are  not  limited  to,  those  used  for 
purploses  of  orientation,  protective  custody, 
admi^strative  or  disclplinaiy  detention  or 
segregation,  detoxification,  and  medical  isola- 
tion. 

PTION:  Cells  or  rooms  specially  designed 
t  protrusions  and  to  be  used  solely  for 
s  of  suicide  prevention  are  exempt 
e  requirement  for  grab  bars  at  water 
in  4. 16.4. 

12.4^*  Accessible  Cells  or  Rooms  for 
Persons  with  Hearing  Impairments.  In 

addition  to  the  requirements  of  12.4.1,  two 
percent,  but  not  less  than  one,  of  general 
housjlhg  or  holding  cells  or  rooms  equipped 
with  Audible  emergency  warning  systems  or 
pemlanently  installed  telephones  within  the 
cell  or  room  shall  comply  with  the  applicable 
requirements  of  12.6. 

12.444  Medical  Care  Facilities.  Medical 
care  jf^cllitles  providing  physical  or  medical 
treatHient  or  care  shall  comply  with  the  appli- 
cable requirements  of  section  6.1.  6.3  and  6.4, 
if  peif^ns  may  need  assistance  In  emergencies 
and  the  period  of  stay  may  exceed  24  hours. 
Patient  bedrooms  or  cells  required  to  t>e  acces- 


sible under  6. 1  and  6.3  shall  be  provided  in 
addition  to  any  medical  Isolation  cells  required 
to  be  accessible  under  12.4.2. 

12.4.5  Alterations  to  Cells  or  Rooms. 

(Reserved.) 

12.5  Requirements  for  Accessible 
Cells  or  Rooms. 

12.5. 1  General.  Cells  or  rooms  required  to 
be  accessible  by  12.4  shall  comply  with  12.5. 

12.5.2*  Minimum  Requirements.  Acces- 
sible cells  or  rooms  shall  be  on  an  accessible 
route  complying  with  4.3.  Where  provided  to 
serve  accessible  housing  or  holding  cells  or 
rooms,  the  following  elements  or  spaces  shall 
be  accessible  and  connected  by  an  accessible 
route. 

(1)  Doors  and  Doorways.  All  doors  and 
doorways  on  an  accessible  route  shall  comply 
with  4.13. 

EXCEPTION:  Compliance  with  4.13.9,  4.13.10. 
4. 13. 1 1  and  4. 13. 12  is  not  required  at  en- 
trances, doors,  or  doorways  that  are  operated 
only  by  security  personnel  or  where  security 
requirements  prohibit  full  compliance  with 
these  provisions. 

{2)»  ToUet  and  Bathing  FacillUes.  At  least 
one  toilet  facility  shall  comply  with  4.22  and 
one  bathing  facility  shall  comply  with  4.23. 
Privacy  screens  shall  not  intrude  on  the  clear 
floor  space  required  for  fixtures  and  the  acces- 
sible route. 

(3)*  Beds.  Beds  shall  have  maneuvering 
space  at  least  36  in  (915  mm)  wide  along  one 
side.  Where  more  than  one  bed  is  provided  in 
a  room  or  cell,  the  maneuvering  space  provided 
at  adjacent  beds  may  overlap. 

(4)  Drinking  Fountains  and  Water  Coolers. 
At  least  one  drinking  fountain  shall  comply 
with  4.15. 

(5)  Fixed  or  Built-in  SeaUng  or  Tables.  Fbced 
or  built-in  seating,  tables  and  counters  shall 
comply  with  4.32. 

(6)  Fixed  Benches.  At  least  one  fixed  bench 
shall  be  mounted  at  17  in  to  19  in  (430  mm  to 
485  mm)  above  the  finish  floor  and  provide 


75 


2048  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday.  January^  13,  1998  /  Rules  and  RegulaUons 


12.6  YlaSble  Alarms  and  Telephones 


1998 


back  support  (e.g..  attachment  to  wall).  The 
structural  strength  of  the  bench  attachments 
shall  comply  with  4.26.3. 

»  (7)  Storage.  Fixed  or  built-in  storage  facili- 
ties, such  as  cabinets,  shelves,  closets,  and 
drawers,  shall  contain  storage  si>ace  complying 
with  4.25. 

(8)  Controls.  All  controls  intended  for 
operation  by  inmates  shall  comply  with  4.27. 

(9)  Accommodations  for  persons  with  hear- 
ing impairments  required  by  12.4.3  and  com- 
plying with  12.6  shall  be  provided  in  accessible 
cells  or  rooms. 

12.6  l^ible  Alarms  and  Telephones. 

Where  audible  emergency  warning  systems  are 
provided  to  serve  the  occupants  of  holding  or 
housing  cells  or  rooms,  visual  alarms  comply- 
ing with  4.28.4  shall  be  provided.  Where 
permanently  installed  telephones  are  provided 
within  holding  or  housing  cells  or  rooms,  they 
shall  have  volume  controls  complying  with 
4.31.5. 

EXCEPTION:  Visual  alarms  are  not  required 
where  Inmates  or  detainees  are  not  allowed 
independent  means  of  egress. 


13. 


RESIDENTIAL  HOUSING. 
(Reserved). 


14. 


PUBLIC  RIGHTS-OF-WAY. 
(Reserved). 
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APPENDIX 


This  Appendix  contains  materials  of  can.  advi- 
sory hature  and  provides  additional  Informa- 
tion that  should  help  the  reader  to  ufiderstand 
the  mllilmum  requirements  of  the  guidelines  or 
to  design  buildings  or  facilities  for  greater 
accessibility.  The  paragraph  numbers  corre- 

the  sections  or  paragraphs  of  the 
'  to  which  the  material  relates  and  are 

not  consecutive  (for  example.  A4.2. 1 
contains  additional  information  relevant  to 
4.2. 1)1.  Sections  of  the  guidelines  for  vrtAcYi 
additimal  material  appears  in  this  >^pendlx 
have  bfecn  indicated  by  an  asterisk.  Nothing  in 
this  A^endix  shall  in  any  way  obviate  any 
obUg^Hon  to  amply  with  the  requirements  of 
the  guidelines  itse^. 

A2.0  Oeneral. 

A2.2\Bquivalent  FtuMitatUm.  Specific 
examiiies  of  equivalent  facHttatlon  are  found  in 
thef^lpwtng  sections: 

4.  h6(3)(c)         Elevators  in  Alterations 

4.ai.9  TIYs 

7M  Sales  and  Service  Counters, 

Teller  Windows.  Information 

Counters 
9M4  Classes  of  Sleeping 

Accommodations 
9.!f!^2(6)(d}        Requirements  for  Accessible 

Units.  Sleeping  Rooms,  and 

Suites 


A3.Q 


Aa.s 


Uaneous  Instructions  and 
tions. 

Definitions. 


Tran^i^t  Lodgbtg.  The  Department  of 


Justtciefs  policy  and  rules  Jurtiver  define  what  is 
covered  OS  transient  lodging. 

A4.0J  ^Accessible  Elements  and 
^Kui^:  Scope  and  Technical 
ts. 


Keiiii  iremeni 
A4.1 .1  Appli 


Application. 


A4.1^X(3)  Areas  Used  Only  by  Employees  as 
Work  Areas.  Where  there  are  a  series  of  truii- 
vidual  tvork  stations  of  the  same  type  (e.g.. 
laborO^ipries.  service  counters,  ticket  booths). 


APPEFfDIX 


five  percent,  but  not  less  than  one.  of  each  type 
of  work  station  should  be  constructed  so  that  an 
individual  with  disabilities  can  mcmeuver  within 
the  work  stations.  Rooms  housing  individual 
offices  in  a  typical  office  building  must  meet  the 
requirements  of  the  guidelines  concerning  doors, 
accessible  routes,  etc.  but  do  not  need  to  aUow 
for  maneuvering  space  around  individual  desks. 
Modifications  required  to  permit  maneuvenng 
within  the  ivork  area  nuiy  be  accomplished  as  a 
reasonable  accommodation  to  individual  em- 
ployees with  disabiUttes  under  title  I  of  the  ADA. 
Consideration  should  also  be  given  to  placing 
shelves  tn  employee  work  areas  at  a  convenient 
height  for  accessibility  or  installing  commer- 
cially avcdlable  shelving  that  is  adjustable  so 
that  reasonable  accommodations  can  lie  made 
in  the  future. 

If  work  statUms  are  made  accessible  they 
should  comply  with  the  appiicable  provisions  of 
4. 

A4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction. 

A4.1.2(5M^  Valet  Parking.  Valet  parking  is  not 
always  usable  by  individuals  with  disabilities. 
For  instarux.  an  individual  may  use  a  type  of 
vehicle  controls  that  render  the  regular  controls 
inoperable  or  the  driver's  seat  in  a  van  may  be 
removed  In  these  situations,  another  person 
cannot  park  the  vehicle.  It  is  recommervded  that 
some  self-parking  spaces  be  provided  at  valet 
parking  fadMes  for  individuals  whose  vehicles 
canrvot  be  parked  by  arwther  person  and  that 
such  spaces  be  located  on  an  accessible  route  to 
the  entrance  of  the  facility. 

A4.1 .3  Accessible  Buiiditms:  New 
CtmstructUm. 

A4.1 .3(5)  Only  passenger  elevators  are  cov- 
ered t}y  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva- 
tors not  intended  fof  passenger  use,  diunbwait- 
ers.  and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  building  is  exempt 
from  the  elevator  requirement.  U  is  not  neces- 
sary to  provide  a  platform  Uft  or  other  ntecins  of 
vertical  access  in  lieu  of  an  elevator. 

Under  Efoxption  4.  platform  Ufls  are  allowed 
where  existing  conditions  make  it  impractical  to 
instaU.  a  ramp  or  elevator.  Such  corvditlons 
generally  occur  where  it  is  essential  to  provide 
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A4  1.3  Aece— IMc  BnlMivfi:  New  CMistnictioB 


access  to  smcM  reused  or  lowered  areas  where 
space  may  not  be  avaOcMefor  a  ramp.  Ex- 
amples include,  but  are  not  (tmtted  to.  raised 
phctrmacy  platforms,  conunerckd  offices  raised 
above  a  sales  fioor,  or  radio  and  news  booths. 

A4.1.3(^  Supervised  automatic  sprinMer 
systems  have  built  in  signals  for  moattoring 
features  of  ^te  system  sudi  as  the  openbtg  and 
closing  of  water  control  valves,  the  power 
supplies  for  needed  piin^fs.  water  tank  levels, 
and  for  indicating  conditions  that  will  iir^Kdr  the 
satisfactory  operation  of  the  sprtnMer  system. 
Because  of  these  nKmitoringfecOures,  super- 
vised automatic  sprirMer  systems  have  a  high 
level  of  sattsfactary  perfonrwmce  and  response 
to  fire  conditions. 

A4.1.3(10ilf  an  odd  number  of  drirddng 
fountains  is  provided  on  a  floor,  the  requirement 
in  4.1.3(10)^  may  be  met  by  rounding  down 
the  odd  ruimber  to  ah  even  number  and  calcu-  j 
ktting  50  percent  of  the  even  number.   When 
more  than  one  drinking  fountain  on  a  floor  is 
required  to  compb^  with  4.15,  those  fountains 
should  be  dispersed  to  aBow  whe^hair  users 
convenient  access.  For  example,  in  a  large 
facility  such  as  a  corwention  center  that  has 
water  fountains  at  several  locations  on  a  floor, 
the  accessMe  water  fountains  should  be  lo- 
cated so  that  wheelchair  users  do  not  have  to 
travel  a  greater  distance  than  other  people  to 
use  a  drinking  fountain. 
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A4.l43(l  7Xb)  In  addition  to  the  requirements 
qfsetUon  4. 1 .3(1 7)(b).  the  instaUatUm  of  addi- 
tional voUmve  contmls  is  ervcouraged.  VoUume 
contr\its  may  be  installed  on  any  telephone. 

A4.1^19Mo)  Readily  removable  or  folding 
seating  unUs  may  be  installed  in  lieu  of  provid- 
ing an  open  space  for  wheelchair  users.  Foid- 
tng  seatir^  units  are  usually  twojbced  seats 
that  (pan  be  easily  folded  into  a  fixed  center  bar 
to  aUtxvfor  one  or  two  open  spaces  for  wheel- 
chair users  when  necessary.  These  units  are 
more  easily  adapted  than  removable  seats 
which  generally  require  the  seat  to  be  removed 
in  ae^jance  by  thefaciUty  management 

Eitthe^a  sign  or  a  marker  placed  on  seating  with 
removable  or  folding  arm  rests  is  required  by 
this  section.  ConsidercMon  should  be  given  for 
ensurky  identiflcation  of  such  seats  tn  a  dark- 
ened jtheater.  For  example,  a  marker  which 
corttrtists  (light  on  dark  or  dark  on  Ught)  and 
whichicdso  reflects  light  could  be  placed  on  the 
side  ^such  seating  so  as  to  be  visible  in  a 
lighteii  auditorium  and  also  to  reflect  light  from 
afla^HUght 

6  .Accessible  Buildinga: 
tions. 

A4.tjB(lJ(hi  When  an  entrance  is  being  al- 
tered, it  is  preferable  that  thoscentrances  being 
altered  be  made  accessible  to  the  extent  fea- 
sible. 


A4.|  17  Accessible  Buildings: 
flistbric  PreaenHMtion 

A4.ll7(l)  The  Department  of  Justice's  regula- 
tions implementing  titles  II  and  M  of  the  ADA 
requtir^  cdtemative  methods  of  access  where 
comp^tance  with  the  special  access  provisions  in 
4. 1 .  7t$)  wouM  threaten4}r  destroy  the  historic 
significance  of  a  qualified  historic  facility.  The 
requih&ment  f or  pubUc  facilities  subject  to  title  II 
is  provided  at  28CFR  35.154(b)  and  the  re- 
quirement for  private  fcucOities  subject  to  title  III 
is  provided  at  28  CFR  36.405(b). 

A4.2I  Bpsce  AUowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  undth. 


m 


(1)  Splice  Requirements  for  Wheelchairs.  Many 
persons  who  use  wheelchairs  need  a  30  in 
(760  tfum)  clear  opening  width  for  doorways. 


A4.2  Space  Allommces  and  Reach  Ranges 


gates,  and  the  like,  when  the  latter  are  entered 
head-on.  If  the  person  is  unfamiliar  with  a 
building,  if  competing  trafBc  is  heavy,  if  sud- 
den or  frequent  movements  are  needed,  or  if 
the  wheelchair  must  be  turned  at  an  opening, 
then  greater  clear  widths  are  needed.  For 
most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  is  sufficient.  Thus,  a 
minimum  clear  width  of  32  in  (8 1 5  mm)  will 
provide  adequate  clearance.  However,  when  an 
opening  or  a  restriction  in  a  passageway  is 
more  than  24  in  (610  mm)  long,  it  is  essen- 
tially a  passageway  and  must  be  at  least  36  In 
(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings  of 
32  in  (815  mm),  they  need  36  in  (915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  in  narrow  passage- 
ways where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  in  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
wUh  a  disabtUty  and  for  others. 

(3)  Space  Requirements  for  Passing.  Able- 
bodied  persons  in  winter  clothing,  walking 


1) 
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Minimum  Passage  Wkith  for  One  Wheekhair  and 

One  Ambulatory  Person 
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A4.31  Telephones 


A4.31  Telephones. 

A4.31. 3  Mounting  Height.  In  localities 
wrtiere  the  dial-tone  first  system  is  in  operation, 
calls  can  be  placed  at  a  coin  telephone  through 
the  operator  without  inserting  coins.  The 
operator  button  is  located  at  a  height  of  46  in 
(II 70  mm)  if  the  coin  slot  of  the  telephone  is  at 
54  in  (1370  nmi).  A  generally  available  public  . 
telephone  with  a  coin  slot  mounted  lower  on 
the  equipment  would  allow  universal  installa- 
tion of  telephones  at  a  height  of  48  in  (1220 
mm)  or  less  to  all  operable  parts. 

A4.31.9(l)  A  public  text  telephone  (TTY)  may 
be  an.  integrated  text  telephone  (TTY)  pay 
telephone  unit  or  a  conventional  portable  text 
telephone  (TTY)  that  is  permanently  affixed 
within,  or  adjacent  to.  the  telephone  enclosure. 
In  order  to  be  usable  with  a  pay  telephone,  a 
text  telephone  HTY)  which  te  not  a  single  inte- 
grated text  telephone  (TTY)  pay  telephone  unit 
will  require  a  shelf  large  enough  (10  in  (255  mm) 
wide  by  10  in  (255  mm)  deep  with  a  6  in  (150 
mm)  vertical  clearance  minimum)  to  accommo- 
date the  device,  an  electrical  outlet,  and  a 
power  cord. 

A4.31 .9(3)  Movable  or  portable  text  tele- 
phones (TTYs)  may  be  used  to  provide  equiva- 
lerttfacUitatiorL  A  text  telephone  (TTY)  should 
be  readily  avcuUMe  so  that  a  person  using  it 
may  access  the  text  telephone  (TTY)  easily  and 
conveniently.  As  cumently  designed,  pocket- 
type  text  telephones  (TFYslJor  personal  use  do 
not  accommodate  a  wide  range  of  users.  Such 
devices  would  not  be  considered  substcmtiaUy 
equivalent  to  conventional  text  telephones 
CTIYs).  However,  in  the  future  as  technology 
develops  this  could  change. 

A4.32  Fixed  or  Built-in  Seating  and 
Tables. 

A4.32.4  Height  of  Tables  or  Counters. 

Different  types  of  work  require  different  table 
or  counter  heights  for  comfort  and  optimal 
performance.  Light  detailed  work  such  as 
writing  requires  a  table  or  counter  close  to 
elbow  hel^t  for  a  standing  person.   Heavy 
manual  work  such  as  rolling  dough  requires  a 
counter  or  table  height  about  10  in  (255  mm) 
below  elbow  height  for  a  standing  person.  This 
principle  of  high /low  table  or  counter  heights 
also  applies  for  seated  persons;  however,  the 
limiting  condition  for  seated  manual  work  is 
clearance  under  the  table  or  counter. 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights 
for  comfort  and  optimal  performance  indicates 
a  need  for  alternatives  or  a  compromise  in 
height  if  p>eople  who  stand  and  people  who  sit 
will  be  using  the  same  counter  area. 

Table  Al 

Convenient  Height*  of  Tables 

and  Connters  for  Seated  People* 


Conditions  of  Use 


TkU 
In 


Seated  in  a  wheelchair: 

Manual  work- 

Desk  or  removable 

armrests 

26 

660 

30 

760 

Fixed,  full-size  armrests* 

32» 

815 

32» 

815 

Light,  detailed  work: 

Desk  or  removable 

cirmrests 

29 

735 

34 

865 

Fixed,  full-size  armrests' 

32' 

815 

34 

865 

Seated  in  a  16  in  (405-mm) 

High  chair: 

Manual  work 

26 

660 

27 

685 

Ught.  detailed  work 

28 

710 

31 

785 

'AH  dimensions  are  based  on  a  work-surface 
thickness  of  1, 1/2  in  (38  mm)  and  a  clearance 
of  1  1/2  in  (38  mm)  between  legs  and  the 
underside-of  a  work  surface. 

*rhis  type  of  wheelchair  arm  does  not  interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

This  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  in  this  group  prefer  lower  work 
surfaces,  which  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 

A4.33  Assembly  Areas. 

A4.33.2  Sixe  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
j>eople  who  are  coming  to  a  performance 
together  to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  £ireas 
can  be  planned  so  that  a  variety  of  positions 
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A4.a$.6  Placement  of  Listening  Systems 


within  the  seating  area  are  provided.  This  will 
allo^  choice  in  viewing  and  price  categories. 


j/We  safety  codes  set  minimum  dis- 
ps  between  mws  qfjbeed  seats  with  consid- 
eraiton  of  the  number  of  seats  in  a  row,  the  exit 
aisle  width  and  annngement,  and  the  location 
of  exit  doors.  'Ckmttnental'  seattng,  with  a 
greyer  number  of  seats  per  row  and  a  conunen- 
surOjte  increase  tn  row  spacing  and  exit  doors, 
JadUtates  emergency  egress  for  all  pet^ple  and 
fncrtsfases  ease  of  access  to  mid-row  seats 
especially  for  pe<^  who  walk  with  difpculty. 
Contiideratlon  of  this  positiue  attribute  of  'conti- 
nenUd"  seating  should  be  included  aUmg  with 
aU  <Mter factors  tn  the  design  affixed  seating 
areak. 

A4.33.6  Placement  of  Listening  Sys- 
tent^.  A  distance  of  50  ft  (15  m)  allows  a 
person  to  distinguish  performers'  facial  expres- 

A4.^.7  Types  of  Listening  Systems.  An 

assidtive  listening  system  appropriate  for  an 
assembly  area  for  a  group  ^persons  or  where 
the  specific  indhnduals  are  rwt  known  tn  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
moiHe  theater,  may  be  different  from  the  system 
appn^riatefor  a  particular  individual  provided 
ascfiauxHiaryaidoraspartofareasormble 
accommodation.  The  expropriate  device  for  an 
Indiiridual  is  the  type  that  individual  ccm  use, 
whereas  the  appropriate  system  for  an  assem- 
bly tUea  tvill  necessarily  be  geared  toward  the 
'average'  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  thcU  can  be  used 
from  tmy  seat  in  a  seating  area  is  the  most 
flexiUe  way  to  meet  this  specification.  Ear- 
phoiif  Jacks  with  variable  volume  controls  can 
ben^  only  people  who  have  slight  hearing  loss 
arvd  do  not  help  people  who  use  hearing  aids. 
At  the  preserU  time,  magnetic  induction  loops 
are  tfie  mostfeasiMe  type  ofUsteniJig  system 
for  people  who  use  hearing  aids  equipped  with 
T-  ctws,''  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
inductive  pick-ups  ccuxnot  use  them  without 
spedtJ.  receivers.  Radio  frequency  systems  can 
be  eidremely  effective  and  tnejqpensive.  People 
withokit  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to  use 
them  as  they  are  presently  designed  If  hearing 
aids  i/kod  a  Jack  to  allow  a  by-pass  ofmicro- 
phonis,  then  radio  frequency  systems  would  be 
suitahle  for  people  with  and  ivithouthearir\g 
aids.  The  Department  of  Justice's  regulations 
impletnentlng  titles  U  arvd  m  of  the  ADA  require 
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pubUc  entities  and  public  accommodations  to 
provide  appropriate  auxiliary  aids  and  services 
U>  ensure  effective  corrununication.  See28CFR 
35.160.28  CFR  35. 164.  and  28  CFR  36.303. 
Where  assistive  listening  systems  are  used  to 
provide  effective  communication,  the  Depart- 
ment of  Justice  considers  it  essential  that  a 
portion  of  receivers  be  compatible  with  hearing 
aids. 

Some  listening  systems  may  be  subfect  to 
interference  from  other  equipment  and  feedback 
from  hearing  aids  of  people  who  are  using  the 
systems.  Such  interference  can  be  controlled  by 
carefid  engineering  design  that  anticipates 
feedback  sources  tn  the  surroundir\g  area. 

Table  A2  shows  some  of  the  advantages  and 
disadvarttages  ofd^ererU  types  of  assistive 
listerUrrg  systems.  In  addition,  the  Access 
Board  has  published  a  pamphlet  on  Assistive 
Usterdng  Systems  which  Usts  demonstration 
centers  across  the  country  where  technical 
assistance  can  be  (Stained  in  selecting  and 
tnstaUing  appropriate  systems.  The  State  of 
New  York  has  also  adqpted  a  detailed  technical 
specificatiim  which  rrvay  be  usefijL 

A5.0  RestoMiranta  and  Cqfetaiaa. 

AB.l  Oenei'uL  Dining  counters  (where  there 
is  no  service)  are  typically  found  in  small  carry- 
out  restaurants,  btikeries,  or  coffee  shops  and 
may  only  be  a  narrow  eating  surface  attached 
to  a  ivalL  This  section  requires  that  where  such 
a  dining  counter  is  provided,  a  portion  of  the 
counter  shall  be  at  the  required  accessible 
height 

A7.0  Business,  Mercantile  and  Civic. 

A7.20)  Counter  or  Tetter  Wtndoius  with 
ParHtions,  Methods  of  faciUtating  voice 
corrwmnlcation  may  Include  grilles,  slats,  talk- 
through  bc^gies.  and  other  devices  rrmunted 
directly  into  the  partition  whldi  users  can  speak 
directiy  into  for  effective  communication.  These 
rrtethods  are  required  to  be  designed  or  placed 
so  that  they'are  accessible  toaperson  who  is 
standtrtg  or  seated.  However,  if  the  counter  is 
only  used  by  persons  in  a  seated  position,  then 
a  method  offactUtating  corrummication  which  is 
accessible  to  standing  persons  would  not  be 
necessary. 
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Tid»leA2  SnmmaTy  of  Assistive  Ustening  Devices  and  Systems 


Table  A2. 
Summary  of  Assistive  Listening  Devices  and  Sjrstems 


COMPARISON  or  LARGE  AREA  A8SISTIVB  USTENING  SYSTEMS 


STStMB  Dcscxlptloo 


m BROADCAST 

(40  fipcquencles  avail- 
able on  narrow  band 
transmission  systems. 
Ten  frequencies  avail- 
able on  wideband 
transmission  systems.) 
TrafMinitteri:  FM  base 
station  or  personal 
transmitter  broadcasts 
signal  to  listening  area. 
Receiver.  Pocket  size 
with: 

a)  earphone(s),  or 

b)  headset,  or 

c)  induction  neck-loop 
or  silhouette  coil 
coupling  to  personal 
hearing  aid  equipped 
with  telecoil.  or 
direct  audio  Input 
(DAI)  to  personal 
hearing  aid. 


Adraata^es 


d) 


Highly  portable  when 
used  with  body-worn, 
personal  transmitter. 
Easy  to  install. 
May  be  used  separately 
or  integrated  with 
existing  PA-systems. 
Multiple  frequencies 
allow  for  use  by 
different  groups  within 
same  area  (e.g..  multi- 
language  translation). 


DlsadTaatages 


INFKAItBD  UOBT 
Transmitter:  Amplifier 
drives  emitter  panel(s) 
covering  listening  area. 
neeeioerm:  Under -chin 
or  Pendant  type  receiver 
with: 

a)  headset,  or 

b)  earphone(s).  or 

c)  induction  neck-loop 
or  silhouette  coil 
coupling  to  personal 
hearing  aid  equipped ' 
with  telecoil.  or 
direct  audio  Input 
(DAI)  to  personal 
hearing  aid. 


d) 


Unlike  induction  or  FM 
transmission,  IR 
transmission  does  not 
travel  through  walls  or 
other  sobd  surfaces. 
Insures  confidentiality. 
Infrared  receivers 
compatible  with  most 
infrared  emitters. 
May  be  used  separately 
or  integrated  with 
existing  PA-systems. 
Can  be  used  for  multi- 
language  translation 
(must  use  special 
multi-frequency 
receivers). 


Signal  spill-over  to' 
adjacent  rooms/ 
listening  areas  (can 
prevent  interference  by 
using  different  trans- 
mission frequencies  for 
each  room/listening 
area).  Choose  infrsued 
if  privacy  is  essential. 
Receivers  required  for 
everyone.  Requires 
administration  and 
maintenance  of  receiv- 
ers. 

Susceptible  to  electri- 
cal interference  when 
used  with  induction 
neck-loop/sllhouette 
(Provision  of  DAI  audio 
shoes  and  cords  is 
Impractical  for  public 
applications). 
Some  systems  more 
susceptible  to  radio 
wave  interference  and 
signal  drift  than 
others. 


Receivers  required  for 
everyone.  Requires 
adnUnlstraUon  and 
maintenance  of  receiv- 
ers. 

Ineffective  in  direct 
sunlight. 

Careful  installation 
required  to  insure 
entire  listening  area 
will  receive  IR  signal. 
Susceptible  to  electri- 
cal Interference  when 
used  with  Induction 
neckloop/silhouette 
(Provision  of  DAI  audio 
shoes  and  cords  is 
impractical  for  pubUc 
applications). 
Lifetime  of  emitters 
varies  with  company. 
Historical  buildings 
may  pose  installation 
problems. 


Typieid 
ApfHieaXiionM 


Service  counters 

Outdoor  guided  tours 

Tour  busses 

Meeting  rooms 

Conference  rooms 

Auditoriums 

Classrooms 

Courtrooms 

Churches  and  Temples 

Theaters 

Museums 

Theme  parks 

Arenas 

Sport  stadiums 

Retirement/nursing 

homes 
Hospitals 


Indoor  service  counters 
Meetings  requiring 

confidentiality 
Meeting  rooms 
Conference  rooms 
Auditoriums 
Classrooms 
Courtrooms 
Churches  and  Temples 
Theaters 
Museums 

Arenas  (indoors  only) 
Sport  stadiums  (indoors 

only) 
Retirement/nursing 

homes 
Hospitals 


tnm  m  ebart  pobtlsbad  by  Ccatnoa  Sooad.  Cvpertlno.  CaUfbnUa 
CyntUa  L.  Coa^toa.  AMtettre  DerlcM  Ceater 
DepaitflMBt  of  Andloloff  aad  8p«eeh-Laagaage  Patholocr 

G«IU«det  UbRmsUj.  mMhlncto^TBc 
Coatlaaed  oa  next  page 
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TaUe^  Simmuay  of  Aaslsthre  Listening  Devices  and  Systems 


COMPARISON  or  LARGE  AREA  ASSISTIVE  USTEWN  G  ST8TBM8 


Description 


CONVBHTIONAL 

uoMpnon  u>op 

Tramkmitter.  Ampllfler 
driven  an  Induction 
loop  ;that  surrounds 
llsteiitng  area. 
JtoctfjperR 

a)  Personal  hearing  aid 
wjlth  telecoil. 

b)  Piojcket  size  induc- 
recelver  with 
hone  or  head- 

c)  Sletf-contalned 
w4nd. 

d)  THecoU  inside 
plistic  chassis 

lich  looks  like  a 
ITE.  or  canal 
hkJEiring  aid. 


Advantages 


3-D  LOOPSTBTBH 
Trail rmitter.  Amplifier 
drive  4  a  3-D  mat  that  is 
placcti  under  the  carpet 
of  the  listening  area. 
Receipers: 

a)   Plelrsonal  hearing  aid 
with  telecoil. 
Ppicket  size  induc- 
tion receiver  with 
e$|-phone  or  head- 

Se  If-contained  wand. 
TJi^ecoil  inside 
p  .j  tstic  chassis 
wtich  looks  like  a 
B(IE.  ITE.  or  canal 
h:arlngaid. 


b) 


0 
d) 
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Requires  little,  or  no 
administration  of 
receivers,  if  most 
people  have  telecoil- 
equlpped  hearing  aids. 
Induction  receivers 
must  be  used  where 
hearing  aids  in  use  are 
not  equipped  with 
telecoils. 

Induction  receivers  are 
compatible  with  all 
loop  systems. 
Unobtrusive  with 
telecoil  hearing  aid. 
May  be  used  separately 
or  Integrated  with 
exlsUng  PA-systMp. 
Portable  systems  are 
available  for  use  with 
small  groups  of  listen- 
ers. These  portable 
systems  can  be  stored 
in  a  carrying  case  and 
set  up  temporarily,  as 
needed. 


Disadvantages 


Signal  spill-over  to 
adjacent  rooms. 
SuscepUble  to  electri- 
cal interference. 
Limited  portability 
unless  areas  are  pre- 
looped  or  small, 
portable  system  is 
used  (see  advantages). 
Requires  installaUon  of 
loop  wire.  InstallaUon 
may  be  difficult  In  pre- 
existing buildings. 
Skilled  installaUon 
essenUal  in  historical 
buildings  (and  may  not 
be  permitted  at  all). 
If  listener  does  not 
have  telecoil-equipped 
hearing  aid  then 
requires  administra- 
Uon  and  maintenance 
of  receivers. 


lypleal 
AntUcatlans 


•  Requires  lltUe.  or  no 
administraUon  of 
receivers,  provided 
most  listeners  have 
telecoil-equipped 
hearing  aids. 

•  InducUon  receivers  are 
compaUble  with  all 
loop  systems. 

•  May  be  used  separately 
or  integrated  with 
exlsUng  PA-systems. 

•  Three-dimensional 
reception  of  loop  signal 
regardless  of  telecoil 
poslUon. 

•  Reduced  signal 
spillover  allows  adja- 
cent rooms  to  be 
looped  without  signal 
interference. 

•  3-D  loop  mats  must  be 
separated  by  6  feet  to 
avoid  signal  spillover. 


Limited  portabUity 
(areas  may  be  pre-3-D 
Loop  matted  to  facili- 
tate portability). 
Requires  installaUon  of 
3-D  Loop  mats.  Instal- 
laUon may  be  difficult 
in  pre-exisUng  build- 
ings. Skilled  installa- 
Uon essenUal  in 
historical  buildings 
(and  may  not  be 
permitted  at  all). 
If  listener  does  not 
have  telecoil-equipped 
hearing  aid  then 
requires  administra- 
tion and  maintenance 
of  receivers. 
SuscepUble  to  electri- 
cal interference. 


Service  counters 
Ports  of  transportation 
Public  transportation 

vehicles 
Tour  busses 
Meeting  rooms 
Conference  rooms 
Auditoriums 
Classrooms 
Courtrooms 
Churches  and  Temples 
Theaters 
Museums 
Theme  parks 
Arenas 

Sport  stadiums 
Retirement/nursing 

homes 
Hospitals 


Service  counters 

Ports  of  Transportation 

Meeting  rooms 

Conference  rooms 

Auditoriums 

Class  rooms 

Court  rooms 

Museums 

Theme  Parks 

Rettrement/nursing 

homes 
Meetings  requiring 

confidentiality 
Hospitals 


Medifled  from  •  chart  poblisbed  hy  Centnim  Sonad,  Cnpertiiio,  CaUfbrate 

CyathU  L.  Compton.  Aasisttre  Devless  C«Bter 

Deputmeat  of  AndloloCf  ud  SpMcta-Lsagaafe  Patbologr 

Qallaiidet  Univenltj.  IVkahlagtoa.  DC 
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A7.2(4)  Assisthre  Listening  Systemr' 


A7.2(4)  AssUtioe  listening  Systems.  At 

all  sales  and  service  counters,  teller  windows, 
box  offices,  and  information  kiosks  where  a 
physical  barrier  separates  service  personnel 
and  customers,  it  is  recommended  that  at  least 
one  permarvently  installed  assistive  listenirxg 
device  compUfirm  with  4.33  be  provided  at  each 
location  or  series.  Where  assistive  listening 
devices  are  installed,  signage  should  be  pro- 
vided identifying  those  stations  which  are  so 
equipped. 

A7.3  Check-cut  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
check-out  aisles.  A  counter  without  an  aisle 
(7.2)  can  be  approached  from  more  than  one 
direction  such  as  in  a  convenverux  store.  In 
order  to  use  a  check-out  aisle  (7.3).  customers 
must  enter  a  defined  area  (an  aisle)  at  a  par- 
ticular point,  pay  for  goods,  and  exit  at  a  par- 
ticular point. 

AlO.O  TnmsportatUm  FacUities. 

A10.3  Fixed  Facilities  and  Stations. 

A10.3.1(7)  Route  Signs.  One  means  of 
making  control  buttons  on  fare  vending  ma- 
chines usable  by  persons  with  vision  impair- 
ments is  to  raise  them  above  the  surrounding 
surface.  Those  activated  by  a  mechanical 
motion  are  likely  to  be  more  detectable.  If 
farecard  vending,  collection,  and  acyustment 
devices  are  designed  to  accommodate  farecards 
having  one  tactuaUy  distinctive  comer,  then  a 
person  who  has  a  vision  impairment  wUl  insert 
the  card  with  greater  ease.  Token  collection 
devices  that  are  designed  to  accommodate 
tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  between  tokens  and 
common  coins.  Thoughtful  placement  of  acces- 
sible gates  and  fare  uending  machtrves  in 
relation  to  inaccessible  devices  will  make  their 
use  and  detection  easier  for  all  persons  with 
disabilities. 

A10.4  Airports. 

Al  0.4.1(8)  Security  Systems.  This  provi- 
sion requires  that,  at  a  minimun\,  an  accessible 
route  or  path  of  travel  be  provided  but  does  not 
require  security  equipment  or  screening  devices 
to  be  accessible.  However,  where  barriers 
consist  of  movable  equipment,  it  is  recom- 
mended that  they  comply  with  the  provisions  of 
this  section  to  provide  persons  with  disabilities 


the  ability  to  travel  with  the  same  ease  arvd 
convenience  as  other  members  of  the  general 
pubUc^ 

Al  1 .0  Judicial,  Legislative  €md 
Regulatory  Facilines. 

All.  1.3  Ttvo-Wt»y  Communication 
Systems.  Two-way  communication  ervtry 
systems  must  provide  both  voice  cmd  visual 
display  so  that  persor\s  wUh  hearing  or  speech 
impairments  can  utilize  the  system.  This 
requirement  may  be  met  with  a  device  that 
would  allow  security  personrxel  to  respond  to  a 
caller  with  a  light  indUxUtng  that  assistance  is 
on  the  way.  It  is  importcm^t  that  signage  be 
provided  to  indicate  the  meaning  of  visual 
signals. 

Al  1.2.1(2)  Assistive  Listening  Systems. 

Pe0^e  who  wear  hearing  aids  often  need  them 
while  using  assistive  listening  systems.  The 
Department  of  Justice's  regukition  implementing 
title  II  of  the  ADA  requires  pubUc  entities  to 
provide  appropriate  auxUiary  cuds  and  services 
where  necessary  to  ensure  effective  communica- 
tvon.  See  28  CFR  35.160  and  28  CFn  35.164. 
Where  assistive  listening  systems  are  used  to 
provide  effective  communication,  the  Depart- 
ment of  Justice  considers  it  essential  that  a 
portion  of  receivers  be  compatible  with  hearing 
cuds.  Receivers  that  are  not  compatible  include 
ear  buds,  which  require  removal  of  hearing 
aids,  and  headsets  that  must  be  worn  over  the 
ear,  which  can  create  disruptive  interferervce  in 
the  transmission. 

Al  1 .2.3(2)(b)  Toilet  and  Bathing  Facili- 
ties. The  requirements  of  4.22  for  toilet  rooms 
and  4.23  for  bathrooms,  bathing  facilities,  and 
shower  rooms  do  not  preclude  the  placement  of 
toilet  or  bathing  fixtures  wUhin  housing  or 
holding  cells  or  rooms  as  long  as  the  require- 
ments for  toUet  rooms  and  bathrooms.  iTu:luding 
maneuvering  space,  are  met.  In  such  instcmces, 
the  maneuvering  space  required  within  housing 
or  holding  cells  or  rooms  may  also  serve  as  the 
maneuvering  space  required  in  toUet  rooms  by 
4.22  or  in  bathrooms  or  shoiver  rooms  by  4.23. 

A11.2.3(2)(c)  Beds.  The  height  of  beds 
should  be  17  in  to  Win  (430  mm  to  485  mm) 
measured  from  the  finish  floor  to  the  bed  sur- 
face, including  mattresses  or  bed  rolls,  to 
ensure  appropriate  transfer  from  wheelchairs 
and  other  mobiUty  aids.  Where  upper  bunks 
are  provided,  sufficient  clearance  should  be 
provided  between  buriks  so  that  the  transfer 
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Al  1.2.$(3)  Visiting  Areas 


Jrom  Ufheelchairs  to  lower  bunks  is  not  re- 
strict!^ Figure  A3  provides  average  human 
dimei)pions  that  should  be  considered  in  deter- 
mining this  clearance. 

n 

Allj$.9(8)Visittng  Areas.  Accessible 
cubic(/^s  or  portions  of  counters  may  have  fixed 
seats  (/■  the  required  clear  fioor  space  is  pro- 
vided Within  the  area  defined  by  the  cubide. 
Consideration  should  be  given  to  the  placement 
of  grilles,  talk-thru  baffles,  intercoms,  telephone 
handsets  or  other  communication  devices  so 
they  pre  usable  from  both  the  fixed  seat  and 
from  Ihe  accessible  seating  area.  If  an  assistive 
Ustertftig  system  is  provided,  (he  needs  of  the 
intended  user  and  characteristics  of  the  settirxg 
should  be  considered  as  described  in  A4.33. 7 
andt^leA2. 

Ai  1 J^  Legislative  and  Regulatory 
Facilities.  Legislative  facilities  include  town 
halls,  city  council  chambers,  city  or  county 
cmnmissioners'  meeting  rooms,  and  State 
capitals.  Regulatory  facilities  are  those  which 
house  State  and  local  entities  whose  fimctions 
includ/f  regulatir\g,  goverrxuig,  or  licensing 
acttvtttes.  Section  11.3  empties  to  rooms  where 
publie  debate,  or  discussion  of  local  issues. 
laivs,  I  Ordinances,  or  regulations  take  place. 
Exambles  include,  but  are  not  limited  to.  legisla- 
tive cnpanbers  and  hearirm  woms.  facilities 
■  Wher^Wjown,  county  council  or  scfwol  Board 
meetings,  and  housuig  authority  meetings  are 
held,  and  rooms  accommodating  licensing  or 
other  regulatory  Board  hearings,  adjudicatory 
admi^trative  hearings  (e.g..  drivers  license 
suspe^km'hearings)  and  zoning  application 
and  i^^jiver  proceedings. 

All.3.2  See Al  1.2.1(2). 

A12,Q  Detention  and  Correctional 
FaciUties. 

Ai2.il  Oenertd.   All  common  use  areas 
serviri^  accessible  cells  or  rooms  are  required  to 
be  accessible.  In  detention  and  correctiarval 
faciliUfs.  common  use  areas  include  those  areas 
servit^  a  group  of  inmates  or  detainees,  irwkid- 
ing,  b{tL  not  limited  to.  exercise  yards  and 
recreation  areas,  luorfcshops  and  areas  of 
instmdtion  or  vocational  training,  counseling 
centet$.  cafeterias,  comrrvissaries.  medical 
facilttiits.  and  any  other  rooms,  spaces,  or 
elemeftts  that  are  made  available  for  the  use  of 
a  group  of  inmates  or  detainees.  Detention  and 
corred^orml  facilities  also  contain  areas  that 


may  be  regarded  as  common  use  areas  which 
spec^lcally  serve  a  limited  number  of  housing 
ceUs  or  romns.  Where  this  occurs,  only  those 
common  use  areas  serving  accessible  cells  or 
rooms  would  need  to  be  accessible  as  required 
by  12.5.  For  example,  several  housing  cells 
may  be  located  at  and  served  by  a  dayroom  or 
recreation  room.  In  this  instance,  only  those 
dayrooms  serving  accessible  housing  cells  or 
rooms  would  need  to  be  accessible.  However, 
common  use  areas  that  do  not  serve  accessible 
cells  but  that  are  used  by  the  public  or  by 
employees  as  work  areas  are  still  subject  to  the 
requirements  for  pubUc  use  areas  and  employee 
work  areas  in  section  4. 

A.  12.2.1  Entrances.  Persons  other  than 
inmates  andfacUity  staff,  suth  as  counselors 
and  instructors,  may  have  access  to  secured 
areas.  It  is  important  that  evacuation  planning 
address  egress  for  all  possible  users  since  a 
person  with  a  disability  might  not  be  able  to 
independently  t^terate  doors  permitted  bi/  this 
exception. 

A12.3  Visiting  Areas.  Accessible  cubicles 
or  portions  of  counters  may  have  fixed  seats  if 
the  required  dear  fioor  space  is  provided  within 
the  area  defined  by  the  cubicle.  Considieration 
should  be  given  to  the  placement  of  grilles,  talk- 
thru  baffles,  intercoms,  telephone  handsets  or 
other  communication  devices  so  they  are  usable 
from  both  the  fixed  seat  and  from  the  accessible 
seating  area.  If  an  assistive  listening  system  is 
provided,  the  needs  of  the  intended  user  and 
characteristics  of  the  setting  should  be  consid- 
ered as  described  in  A4.33.7  and  TatAe  A2. 

Al  2.4.1  Boldiim  Cells  and  General 
Housing  Cells  or  Jtooms.  Accessible  ceUs 
or  rooms  should  be  dispersed  among  diffierervt 
levels  of  security,  housing  categories  and 
holdtng  classifications  (e.g.,  male /female  and 
aduU/Juvenile)  to  facilitate  access.  Mcmy 
detention  and  correctional  factitOes  are  de- 
sigrted  so  that  certain  areas  (e.g..  "shyf  areas) 
can  be  adapted  to  serve  as  different  types  of 
housing  cuxordirrg  to  need.  For  example,  a  shtft 
area  serving  as  a  medium  security  housing  unit 
might  be  redesignated  for  a  period  of  time  as  a 
high  security  housing  unit  to  meet  cc^xxcUy 
needs.  Placement  of  accessible  cells  or  rooms  in 
shifi  areas  may  aUow  additional  fiejdbOity  in 
meeting  requirements  for  dispersion  of  acces- 
sible cells  or  roonvs. 


A2Q 
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A12.4.2  apecial  BeiMmg  and  Honsiiif  CeHs  or  Romns 


A12.4.2  SpeeUa  miMmg  and  HomaUtf-* 
CeUm  m- MoomiM.  While  one  <rf  each  type  of 
special  purpose  cefl  is  required  to  be  accessibie 
at  afacQity.  constructing  more  than  one  of  each 
type  to  be  accessible  will  facilitate  access  at 
largeJacOities  where  ceUs  of  each  type  serve 
differerA  hMibrig  areas  or  housing  wuts. 
The  requirement  for  medical  isolation  ceUs 
applies  onty  to  those  spedflcaOy  designed  for 
medical  iaolation.  Cetls  or  mOms  primarily 
designed  for  other  purposes.  Siich  as  genercd 
housing  or  mediccd  care,  are  std^ect  to  the 
requirements  in  12.4.1  or  12.4.4,  respectively. 
Medical  isolation  ceUs  required  to  be  accessible 
by  12.4.2  shcdl  not  be  counted  as  part  of  the 
minimum  mm^tier  of  patient  bedrooms  or  ceUs 
required  to  be  accessible  in  12.4.4.  Thus,  tfa 
medical  care  facility  has  both  types  ofceHs.  at 
least  one  mediccd  isolation  ceU  must  be  acces- 
sible wider  12.4.2  in  oddttion  to  the  nurriber  of 
'  pcMent  bedrooms  or  ceUs  required  to  be  acces- 
sftte  bi/  12.4.4.  WTifle  oi^  one  medical  isola-    . 
tlonceU  per  facility  is  required  to  be  accessible, 
it  is  recommended  that  consideration  be  given  to 
ensuring  the  accessibOity  of  all  medical  isolation 
ceOs. 

Al  2.4.3  Accessible  Cells  or  Rooms  Jor 
PenoitM  u/iOt  Beariitg  Impmirments. 

Maruf  correctional  facilities  do  not  provide 
permanently  installed  telephones  or  alarms 
within  iruhoidual  housing  cells.  SuchfacOities 
are  not  subject  to  the  requirements  of  12.4.3. 
However,  some  categories  of  housing.  sud\  as 
nmimum  security  prisons,  may  beequ^)ped 
with  such  devices.  The  rruntmum  two  percent  is 
based  on  the  number  of  cells  or  rooms  et^iipped 
wtth  these  devices  and  noton^he  total  nun^aer 
of  cells  or  rooms  in  the  facility.  In  addition,  this 
requirement  af^iUes  only  where  permanenOy 
installed  telephones  or  alarms  are  provided 
within  individual  cells.  Permanently  installed 
telephones  and  alarms  located  in  common  use 
areas,  such  as  dayrooms,  are  required  to  be 
accessible  according  to  the  reqtjurements  for 
common  use  areas.  See  12.1. 

A12.5.2  Minimum  Requirements.  The 

requirements  of  this  section  apply  to  elements 
provided  within  housing  or  holding  ceUs  or 
rooms.  Elements  located  outside  cells  or  rooms 
for  corrvnon  use,  such  as  in  a  day  room,  are 
subject  to  12.1  and  its  application  of  require- 
ments in  section  4.  For  example,  if  a  drinking 
fountain  is  provided  within  an  accessible 
housing  or  holding  cell  at  least  one  must  be 
wheeldiair  accessible  under  section  12.5.2(4). 
Drinking  fountains  located  outside  the  cells  in 


common  use  areas  servii\g  accessible  cells  or  in 
public  use  areas,  cure  sutyect  to  the  require- 
ment* of  4.1.3(10). 

A12.5.2(2)  Toilet  and  Bathing  Factti- 
ties.  The  requirements  of  4.22 for  totlet  rooms 
and  4.23  for  bathnxxns,  bathing  facilities,  and 
shower  rooms  do  not  preclude  the  placement  of 
tablet  or  bathing  fvOwres  wtthin  housing  or 
hoUUng  cells  or  rooms  as  long  as  the  require- 
merUsfbr  toilet  rooms  arui  bathrooms,  including 
mcneuvering  ce.  are  met  In  such  instances,  the 
maneuuertng  space  required  within  housing  or 
hokUng  cells  or  rooms  may  also  serve  as  the 
maneuvering  space  required  in  toilet  rooms  by 
4.22  or  in  bathrooms  or  shower  rooms  by  4.23. 

A12.5.2(3)  Beds.  Since  beds  may  not  cdways 
be  fixed  a  minimum,  number  of  accessible  beds 
has  not  been  specified  In  barracks-style  rooms 
with  many  beds,  it  is  recommended  that  the 
scoping  requirement  for  housing  or  holding  cells 
or  rooms  (2  percent)  also  be  appUed  to  the 
Tuunber  of  beds  in  accessible  cells  or  rooms. 

The  height  of  beds  should  be  17  to  Win  (430 
nun  to  485  rran)  measuredfrom  the  finish  floor 
to  the  bed  surface,  vicluding  mattresses  or  bed 
roUs,  to  ensure  appropriate  transfer  from  wheel- 
chairs arui  other  mobility  aids.  Where  upper 
bunks  are  provided,  st^ftderU  clearance  must 
be  provided  between  bunks  so  tiiat  the  transfer 
firm  wheelchairs  to  lower  bunks  is  not  re- 
stricted Figure  A3  provides  standard  human 
dimenskms  that  should  be  considered  in  deter- 
mining this  clearance. 


A21 
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ARCHITECTURAL  AND 
TRANSPORTATIO»f  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Part  1191 
[DoctotNo.M-21 
RM  3014-AA17 

AiiMricans  With  DisabilltlM  Act  (ADA) 
AocMSlbHIty  QukMinas  for  Buildings 
and  FadlMaa;  Building  Elamants 
Daalgnad  for  ChUdran's  Use 

AGENCY:  Arcliitectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTKM:  Final  rule. 

summary:  The  Architectiual  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  issuing  final 
guidelines  to  provide  additional 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  alternate  specifications  for 
building  elements  designed  for  use  by 
children.  These  specifications  are  based 
on  children's  dimensions  and 
anthropometrics  and  apply  to  building 
elements  designed  specifically  for  use 
by  children  ages  12  and  younger.  This 
rule  ensures  that  newly  constructed  and 
altered  facilities  covered  by  titles  n  and 
in  of  the  Americans  with  Disabilities 
Act  of  1990  are  readily  accessible  to  and 
usable  by  children  with  disabilities.  The 
standards  estabUshed  by  the  Department 
of  Justice  and  the  Department  of 
Transportation  must  be  consistent  with 
these  guidelines. 

DATES:  Effective  date:  April  13, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dave  Yanchulis,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  27  (voice)  or  (800)  872-2253 
ext.  27  (voice);  (202)  272-5449  (TTY)  or 
(800)  993-2822  (TTY). 

SUPPLEMENTARY  MFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434  or  (800)  872- 
2253,  by  pressing  1  on  the  telephone 
keypad,  then  1  again  and  requesting 
publication  S-30,  Building  Elements 
Designed  for  Children's  Use  Final  Rule. 
Persons  using  a  TTY  should  call  (202) 
272-5449  or  (800)  993-2822.  Please 
record  a  name,  address,  telephone 
number  and  request  this  publication. 


Persons  who  want  a  copy  in  an  ahemate 
format  should  spediy  the  type  of  format 
(audio  cassette  tape.  Braille,  large  print, 
or  computer  disk).  This  dociunent  is 
also  available  on  the  Board's  Internet 
site  (http://www.access-board.gov/ 
rules/child.htm). 

Badcgroand 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  (42  U.S.Q  12101  etseq.) 
is  a  comprehensive  dvil  rights  law 
which  prohibits  discrimination  on  the 
basis  of  disability.  Titles  n  and  in  of  the 
ADA  require,  among  other  things,  that 
newly  constructed  and  altered  State  and 
local  government  buildings,  places  of 
public  accommodation,  and  commercial 
facilities  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
The  Access  Board  is  responsible  for 
developing  accessibility  guidelines  for 
the  construction  and  alteration  of  such 
facilities  so  that  they  are  accessible  as 
required  by  the  ADA.  The  Access  Board 
initially  issued  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG)  in  1991  (36  CFR  part  1191. 
appendix  A). 

Under  the  ADA  the  Department  of 
Justice  is  responsible  for  issuing 
regulations  to  implement  titles  II  and  III 
of  the  Act.  The  regulations  issued  by  the 
Department  of  Justice  include 
accessibility  standards  for  newly 
constructed  and  altered  facilities 
covered  by  titles  II  and  ni  of  the  ADA. 
These  standards  must  be  consistent  with 
the  accessibility  guidelines  issued  by 
the  Access  Board.  The  Department  of 
Justice  has  adopted  ADAAG  as  its 
Standards  for  Accessible  Design, 
published  as  appendix  A  to  28  CFR  part 
36  and  intends  to  amend  those 
standards  by  adding  the  altemiate 
specifications  adopted  by  the  Access 
Board  for  building  elements  designed 
for  use  by  children.  Until  such  time  as 
the  Department  of  Justice  adopts  these 
guidelines  as  standards,  the  guidelines 
are  advisory  only  and  are  not  to  be 
construed  as  requirements. 

In  1986  the  Access  Board  issued 
"Recommendations  for  Accessibility 
Guidelines  to  Serve  Physically 
Handicapped  Children  in  Elementary 
Schools."  The  report  included 
recommended  modifications  or 
additions  based  on  children's  sizes  to 
certain  sections  of  an  earlier 
accessibility  rule,  the  Uniform  Federal 
Accessibility  Standards  (UFAS).  The 
recommendations  were  developed  to 
assist  states  in  designing  and 
constructing  accessible  elementary 
schools.  Many  states  and  localities  have 
applied  these  recommendations  to 
newly  constructed  schools  serving 
grades  one  through  six. 


ADAAG  as  published  in  1991  did  not 
provide  requirements  based  on 
children's  dimensions.  ADAAG 
includes  a  provision.  2.2  (Equivalent 
Facilitation),  which  permits  departures 
from  ADAAG  requirements  that  provide 
equal  or  greater  access.  While  this 
provision  may  serve  as  the  basis  for 
departures  from  ADAAG  in  designing 
for  access  according  to  children's 
dimensions,  designers  and  others  have 
sought  specific  guidance  and  technical 
criteria  in  this  area. 

In  1992,  new  recommendations  were 
developed  through  a  research  project 
sponsored  by  the  Access  Board.  Tlie 
project  studied  accessibility 
requirements  for  children  with 
disabilities  at  a  variety  of  facilities.  The 
Center  for  Accessible  Housing  (CAH)  at 
North  Carolina  State  University  in 
Raleigh.  North  Carolina  conducted  this 
study,  which  included  a  review  of 
codes,  standards,  and  guidelines, 
ergonomic  studies  and  evaluation 
literature,  and  post-occupancy 
evaluations  of  children's  fadUties.  This 
study  focused  on  fadlities  serving  pre- 
kindergarten  and  elementary  school- 
aged  children  and,  to  a  lesser  extent, 
facilities  serving  inCemts  and  toddlers. 
The  recommended  guidelines 
developed  fit>m  this  study  are  known  as 
"Recommendations  for  Accessibility 
Standards  for  Children's 
Environments,"  (referred  to  as  the  "CAH 
study"  in  the  preamble  to  this  rule).' 

On  February  3. 1993.  the  Access 
Board  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (58  FR  6924).  The 
ANPRM  sought  comment  on  general 
issues,  such  as  the  recommended  scope 
of  these  guidelines  and  the  ages  or 
grades  that  should  be  covered.  The 
ANPRM  also  requested  information  on 
standards  or  guidelines  for  children's 
environments  currently  in  use.  building 
products  and  technologies  currently 
available  that  spedfically  serve 
children,  and  elements  and  features 
imique  to  children's  environments  that 
may  merit  specific  attention. 
Approximately  75  comments  were 
received  in  response  to  the  ANPRM. 
Commenters  included  state  and  local 
departments  of  education,  groups 
representing  children  with  disabilities, 
plumbing  fixture  manufacturers, 
individuals,  and  design  professionals. 
These  comments  were  analyzed  and 
used  in  the  development  of  proposed 
guidelines. 

On  July  22. 1996.  the  Access  Board 
issued  jointly  with  the  Department  of 


■  Print  or  computer  disk  copies  of  these 
recommendations  are  available  from  the  Access 
Board. 


UMl 


F||leral  Register  /  Vol.  63.  No.  8  /  Tuesday.  Jqpuary  13.  1998  /  Rules  and  Regulations 


2061 


Justice  a  notice  of  proposed  rulemaking 
(NPRM)  for  children's  facilities  in  the 
Federal  Register  (61  PR  37964).  This 
rule  proposed  adding  a  special 
occupancy  section  to  ADAAG  entitled 
"15.  Children'!^  facilities."  The 
proposed  rule  Modified  ADAAG 
requirements  f(|)i-  application  to  facilides 
or  portions  of  facilities  constructed 
primarily  for  use  by  children  ages  2 
through  12.  Sedion  15  applied  ADAAG 
4.1  through  4.3H  but  modified  various 
requirements.  Requirements  addressed 
reach  ranges  (15i2).  protruding  objects 
(15.3).  handraiU^at  ramps  and  stairs 
(15.4),  drinking  fountains  and  water 
coolers  (15.5).  water  closets  (15.6),  toilet 
stalls  (15.7).  lavatories  and  mirrors 
(15.8),  storage  (16.9).  and  fixed  or  built- 
in  seating  and  t^les  (15.10).  The 
proposed  rule  asked  questions  about 
these  elements  and  other  design 
considerations  concerning  clear  floor 
space,  knee  clearance,  accessible  routes, 
door  hardware,  i^rinals.  sinks,  and 
signage.  The  proposed  rule  did  not 
address  play  setJUngs  or  fixed  play 
equipment  which  will  be  addressed  in 
a  separate  rulemaking  on  recreational 
facilities.  The  Apcess  Board  and  the 
Department  of  Jv«ice  distributed  the 
proposed  rule  t<^  jstate  departments  of 
education  and  education  associations, 
the  state  buildinjg  code  authorities,  and 
other  responsibly  agencies  of  the  SO 
states  to  seek  their  input  and  comment. 
Over  80  comnj^nts  were  received  in 
response  to  the  proposed  rule.  The 
following  three  gtoups  each  represented 
approximately  ali^uarter  of  the 
commenters:  paoants  of  children  with 
disabilities,  most  addressing  the  needs 
of  children  with  ^warfism;  accessibility 
consultants  and  feigners,  including 
several  that  specialize  in  the  design  of 
children's  envirdi^ments;  and 
government  entitjibs,  such  as  state 
departments  of  education  and 
commissions  on  disability,  local  school 
districts,  and  several  Federal  agencies. 
The  remainder  o^  the  comments  were 
from  local  and  national  disability 
groups,  manufactlurers.  various  trade 
associations,  a  code  organization, 
companies  that  provide  child  care 
services,  and  oth^is.  A  summary  of 
comments  receiv^  may  be  found  in  the 
following  General  Issues  section,  the 
Section-by-Secticjii  Analysis,  and  the 
Other  Issues  secticjn. 

General  Issues 


This  section  of 
issues  pertaining 
the  final  rule, 
addressed  in  this 
detail  under  the 
Analysis  below. 


of  t|ie 


Indiyidual 


le  rule  addresses 
:t>  the  application  of 

"  provisions 
r|ile  are  discussed  in 
S  ^tion-by-Section 


The  final  rule  provides  alternate 
specifications  based  on  children's 
dimensions  as  exceptions  to 
specifications  based  on  adult 
dimensions.  As  exceptions,  these 
specifications  are  discretionary,  not 
mandatory,  "fhis  represents  a  change 
from  the  proposed  rule,  which  provided 
mandatory  requirements  applicable  to 
facilities  or  portions  of  facilities 
constructed  according  to  children's 
dimensions.  Also,  the  final  rule  focuses 
more  clearly  on  elements  used  primarily 
by  children  than  the  proposed  rule, 
which  applied  to  "facilities  or  portions 
of  facilities  constructed  according  to 
children's  dimensions." 

Comment.  Several  commenters  stated 
that  it  was  not  clear  whether  the 
proposed  children's  guidelines  were 
mandatory  requirements  or  permitted 
alternatives  to  ADAAG  requirements 
based  on  adult  dimensions.  One 
commenter  recommended  that  the 
children's  guidelines  be  written  as 
exceptions  to  ADAAG  requirements. 

Response.  Generally,  buildings  codes 
and  best  practices  specify  that  elements 
and  facilities  be  provided  at  heights  and 
locations  appropriate  for  the  primary 
user  population  served.  Although 
children  are  rarely  the  sole  occupant  or 
user  of  facilities,  codes  and  best 
practices  often  specify  that  elements 
such  as  drinking  foimtains,  lavatories, 
and  toilet  seats  be  mounted  at  heights 
according  to  children's  size  where 
children  are  the  primary  users.  The 
proposed  rule  was  not  intended  to 
create  a  new  obligation  for  covered 
entities  to  desijp  or  construct  elements 
according  to  children's  dimensions  and 
anthropometrics.  Instead,  it  applied 
mandatory  specifications  where 
building  elements  are  designed  or 
constructed  according  to  children's 
dimensions  and  anthropometrics.  In  the 
final  rule,  the  guidelines  have  been 
incorporated  into  ADAAG  as  exceptions 
to  technical  requirements  so  that  these 
guidelines  function  as  permitted 
departiuBs  fit)m  reqiurements  based  on 
adult  dimensions  where  certain 
elements  are  designed  for  use  primarily 
by  children.  The  decision  to  use  an 
exception  is  optional  but  will  likely  be 
determined  where  best  practices  or 
building  codes  call  for  design  based  on 
children's  dimensions.  Consequently, 
making  the  requirements  of  this  rule 
discretionary  should  not  affect  the 
intended  application  of  this  rule  as 
proposed.  If  an  exception  in  this  rule  is 
used,  then  the  technical  specifications 
they  contain  or  reference  must  be 
followed  (although  as  with  any  ADAAG 
requirement,  departxues  providing  equal 
or  greater  access  are  permitted  under  the 


provision  of  equivalent  facilitation  at 
ADAAG  2.2). 

Comment.  A  majority  of  commenters 
supported  the  approach  taken  in  the 
proposed  rule,  including  its 
organization  as  a  special  occupancy 
section.  However,  some  considered  the 
application  and  scope  of  section  15  too 
vague.  The  proposed  rule's  applicaUon 
to  "facilities  or  portions  of  facilities" 
designed  for  children  was  an  apparent 
source  of  confusion  as  some 
commenters  noted  that  it  was  not  clear 
which  types  of  facilities  were  covered. 
Several  commenters  recommended  that 
a  variety  of  faciUties  be  specifically 
addressed  in  the  final  rule,  including 
musetuns,  libraries,  shopping  malls, 
nurseries,  day  care  centere,  cafeterias, 
and  othera. 

Response.  For  clarity,  the  final  rule 
has  been  reoiganized  to  focus  more 
clearly  on  building  elements  designed 
for  use  by  children  instead  of  facilities 
or  portions  of  facilities.  The 
specifications  of  the  proposed  special 
occupancy  section  have  been 
incorporated  into  ADAAG  as  exceptions 
to  technical  requirements  based  on 
adult  dimensions  instead  of  as  a  special 
occupancy  section.  These  exceptions  are 
usable  regardless  of  whether  the  fadUty 
primarily  serves  children,  such  as  a 
school,  or  equally  serves  adults,  such  as 
a  museum,  shopping  mall,  or  restaurant. 
The  basis  for  the  exception  is  not  the 
type  of  facility,  but  the  provision  of 
elements  based  on  children's 
dimensions. 

Comment.  The  proposed  rule  covered 
facilities  or  portions  of  facilities 
constructed  according  to  children's 
dimensions  and  anthropometrics  for 
ages  2  through  12.  The  dimensions  of 
children  aged  2  and  older  are  reflected 
in  many  existing  state  and  local 
education  or  building  design  guidelines 
and  recommendations.  With  respect  to 
schools  or  areas  within  schools  serving 
children  over  12  yeare  old,  most  states 
apply  design  standards  based  on  adult 
dimensions.  A  majority  of  comments 
did  not  support  the  proposed  age  range. 
While  a  few  recommended  broadening 
this  range  to  cover  children  younger 
than  2  or  older  than  12,  most  favored 
reducing  the  range.  These  comments 
stated  that  children  younger  than  5, 
including  those  without  disabilities, 
often  need  assistance  or  supervision  in 
using  elements  such  as  water  closets. 
Some  recommended  that  children's 
guidelines  apply  where  facilities  or 
elements  are  designed  for  use  by 
children  over  ages  4  or  5.  A  design  firm 
that  specializes  in  child  care  facilities 
recommended  that  access  not  be 
required  to  all  toilet  rooms  serving 
children  in  child  care  facilities  due  to 
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the  space  and  cost  impact.  According  to 
this  commenter,  toilet  rooms  in  child 
care  facilities  are  an  "extension  of  the 
classroom"  where,  until  age  5  or  6, 
children  learn  proper  health  habits. 

Response.  The  final  rule  covers  access 
for  children  ages  12  and  younger.  The 
age  at  which  children  independently 
use  various  building  elements  such  as 
water  closets  varies.  Also,  adult 
assistance  and  supervision  helps  teach 
children  how  to  use  such  elements  by 
themselves.  Thus  accessibility,  which 
includes  features  such  as  grab  bars  at 
water  closets,  is  essential  for  children 
with  disabilities  to  learn  how  to 
independently  use  water  closets  and 
other  fixtures.  For  these  reasons, 
coverage  of  children  below  age  5  has 
been  retained  in  the  final  rule.  However, 
a  minimum  age  is  not  specified  in  the 
final  rule  since  the  decision  to  design  a 
space  or  element  according  to  children's 
sizes  will  typically  drive  the  use  of 
these  alternate  specifications.  For 
example,  if  a  toilet  room  is  intended 
primarily  for  young  children  and  is 
designed  according  to  children's 
dimensions,  then  the  alternate 
specifications  will  likely  be  used  since 
the  only  alternatives  would  be  ADAAG 
requirements  based  on  adult  dimensions 
or  departures  based  on  "equivalent 
facilitation"  which  provide  equal  or 
greater  access.  Toilet  rooms  not 
designed  according  to  children's 
dimensions,  including  those  that  serve 
young  children,  do  not  have  to  comply 
with  the  alternate  specifications. 
Exceptions  of  this  rule  for  lavatories, 
sinks,  and  fixed  seating  and  tables  cover 
elements  used  primarily  by  children 
ages  5  and  younger  and  address 
conflicts  between  current  design 
practice  and  accessibility  requirements. 
These  are  further  discussed  below  in  the 
Section-by-Section  Analysis. 

Section-t>y-Section  Analysis 

This  section  of  the  preamble 
summarizes  each  of  the  provisions  of 
the  final  rule  and  the  comments 
received  in  response  to  the  proposed 
rule.  Where  the  provision  in  the  final 
rule  differs  from  that  of  the  proposed 
rule,  an  explanation  of  the  modification 
is  provided.  Building  elements 
addressed  by  the  proposed  rule  but  not 
included  in  the  final  rule  are  discussed 
in  a  following  section  labeled  Other 
Issues. 

2    General 

2.1    Provisions  for  Adults  and  Children 

The  final  rule  contains  alternate 
specifications  based  on  children's 
dimensions  as  exceptions  to  ADAAG 
technical  requirement  for  drinking 


fountains,  water  closets,  toilet  stalls, 
lavatories,  sii^,  and  fixed  or  built-in 
seating  and  tables.  This  is  indicated  in 
a  revision  to  a  general  statement  in 
ADAAG  2.1  that  previously  recognized 
only  adult  dimensions  and 
anthropometrics.  As  revised  in  the  final 
rule,  this  provision  notes  that  ADAAG 
provides  alternate  specifications  based 
on  children's  dimensions  and 
anthropometrics  for  these  elements. 

4    Accessible  Elements  and  Spaces: 
Scope  and  Technical  Requirements 

4.2    Sptice  Allowances  and  Reach 
Ranges 

4.2.5    Forward  Reach.  4.2.6    Side 
Reach.  The  proposed  rule  specified 
maximiun  and  minimum  mounting 
heights  for  controls  and  operating 
mechanisms  and  storage  e^ments 
designed  for  children's  use.  These 
heights  were  specified  for  three  age 
ranges:  36  inches  (high)  and  20  inches 
(low)  for  ages  2  through  4,  40  inches 
(high)  and  18  inches  (low)  for  ages  5 
through  8,  and  44  inches  (high)  and  16 
inches  (low)  for  ages  9  through  12. 
Consistent  with  CAH  recommendations, 
these  ranges  were  the  same  for  forward 
and  side  reaches.  The  proposed  rule 
also  addressed  the  height  of  storage 
elements  and  referenced  the  reach  range 
requirements.  The  proposed  reach 
ranges  for  children  have  been  included 
in  the  final  rule  as  advisory  information 
in  an  appendix  note  to  4.2.5  (Forward 
Reach)  and  4.2.6  (Side  Reach).  This 
information  notes  that  these 
specifications  are  recommended  for 
fixed  building  elements  or  controls 
designed  for  use  primarily  by  children 
12  and  younger  and  that  those  designed 
for  use  by  adults  only  need  not  be 
located  within  the  recommended 
ranges.  The  reach  ranges  are  consistent 
with  the  proposed  rule  except  that  the 
ages  covered  start  at  3  years  instead  of 
2  years.  ADAAG  4.25  (Storage)  and  4.27 
(Controls  and  Operating  Mechanisms) 
reference  the  reach  range  requirements 
in  4.2.5  and  4.2.6.  Since  the  appendix 
information  on  children's  reach  ranges 
is  relevant  to  these  sections  as  well, 
cross  references  to  A4.2.5  &  4.2.6 
(Reach)  have  been  added  to  the 
appendix  at  A4.25  and  A4.27. 

Comment.  The  proposed  rule  asked 
whether  the  proposed  reach  ranges  were 
appropriate  for  children  ages  2  through 
12  (Question  3)  and  also  requested  data 
on  children's  reaches  over  obstructions 
(Question  4).  Specifications  for 
obstructed  reaches  were  not  proposed 
due  to  insufficient  information.  Some 
commenters  supported  the  proposed 
specifications  while  others  opposed  the 
approach  as  too  complex  and 


recommended  that  a  single  range  be 
used  for  all  ages  covered.  Parents  of 
children  with  dwarfism  recomniended 
further  study  so  that  the  needs  of 
children  of  short  stature  are  addressed. 
These  commenters  included  the  age  and 
measured  high  reach  of  their  child 
although  how  this  reach  was  measiu^d 
was  not  indicated.  The  average  reach 
height  by  age  group  among  these 
children  was  33  inches  for  ages  2 
through  4,  41  inches  for  ages  5  through 
8,  and  44  inches  for  ages  9  through  12. 
Some  commenters  advised  that  the  rule 
should  exempt  elements  intended  for 
adult  use  only,  such  as  fire 
extinguishers  and  alarms,  electrical 
receptacles,  phones  and  intercoms,  and 
thermostats.  A  few  comments  noted  that 
elements  must  be  at  least  54  inches  bom 
the  floor  to  be  considered  out  of 
children's  reach  (which  is  the  maximum 
permitted  by  ADAAG  for  an  adult  side 
reach).  Conversely,  some  comments 
recommended  that  certain  elements 
such  as  telephones  and  elevator  controls 
be  covered  by  the  children's  rule.  Few 
commenters  provided  information  or 
anthropometric  data  on  the 
appropriateness  of  the  proposed 
specifications  or  on  reaches  over 
obstructions. 

Response.  The  CAH  study 
recotiunended  a  reach  range  of  20 
inches  (low)  to  36  inches  (high)  for  all 
children.  However,  the  ei^onomic  data 
evaluated  in  this  study  did  not 
conclusively  justify  limiting 
sp)ecifications  for  diildren  older  than  4 
years  to  this  range.  Reach  range 
specifications,  including  those  for 
obstructed  reaches,  have  not  been 
included  in  the  text  of  the  rule  due  to 
a  lack  of  sufficient  data.  The  proposed 
specifications  have  been  included  in  the 
final  rule  in  the  appendix  as  advisory 
(non-mandatory)  information.  This 
information  will  provide  guidance 
where  certain  building  elements,  such 
as  lockel^,  and  controls  are  to  be 
designed  according  to  the  dimensions  of 
children  ages  12  and  younger. 

4.8  Ramps 

4.9  Stairs 

The  proposed  rule  required  a  second 
set  of  handrails  at  ramps  and  stairs  that 
serve  elements  or  spaces  constructed 
according  to  children's  dimensions. 
This  requirement  specified  a  moimting 
height  of  20  to  28  inches  measured  from 
the  ramp  surface  or  stair  nosing  to  the 
top  of  the  gripping  surface.  These 
specifications  were  derived  from  the 
CAH  study  and  were  similar  to  several 
state  requirements  or  recommendations. 
ADAAG  requires  a  mounting  height  of 
34  to  38  inches  for  handrails  based  on 
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adult  dimensions.  A  requirement  for 
secondary  hanidrails  has  not  been 
included  in  the  text  of  the  final  rule. 
However,  advipory  information  on  lower 
handrails  has  ^^em  added  to  the 
appendix  at  A^8  and  A4.9.  This 
information  recommends  a  secondary 
set  of  handrails!  at  ramps  or  stairs  in 
Cadlities  that  i)|imarily  serve  children, 
such  as  elemeiitary  schpols.  A 
maximum  handrail  height  of  28  inches 
is  recommended.  It  is  also 
recommended  that  the  vertical  clearance 
between  handrioils  be  at  least  9  inches 
.  in  order  to  redu»  the  risk  of 
entrapment.     I ' 

Comment.  Tin  vertical  clear  space 
between  the  handrails  required  by 
ADAAG  and  th4  inop<Med  lower  rail  for 
children's  use  could  range  from  4V^  to 
I  proposed  rule  sought 
her  this  posed  an 
1  (Question  6)  and 
sofas  a  little  as  4\^ 
dent  for  gripping  the 
lower  rail  (Question  7).  Most 
commenters  staled  that  this  requiremmt 
would  pose  an  JBbtrapment  hazard. 
Several  noted  sbedfications  in  model 
codes  that  addrieiss  openings  such  as 
those  between  vertical  guardrails  which 
require  them  to  be  spaced  or  to  have  a 
pattern  that  preltients  passage  of  a  4  inch 
sphere  (1994  UJC  section  509.3,  BCX:a 
Section  1021.3  11996).  Several  comments 
indicated  that  CEStain  guidelines,  such 
as  the  Consumer  Product  Safety 
Commission  Hmidbook  for  Playgroimd 
Safety,  consider  openings  between  3V2 
inches  and  9  inches  to  Im  a  hazard. 
Some  commenters  recommended  a 
height  of  26  to  Z^  inches  as  safer  and 
noted  that  a  rail  Is  low  as  20  inches  can 
become  a  climb|^  structure  or  produce 
a  "laddo'  effect/t  One  commenter  cited 
research  which  Riggests  that  children 
over  age  7  can  lisiB  handrails  at  adult 
heights.  Comments  were  divided  on  the 
question  of  whether  a  4  Vi  Inch  vertical 
clearance  betwecA  handrails  will  allow 
sufficient  room  f<^r  grasping  the  lower 
rail.  Some  consmered  the  4^A  inch 
clearance  sufficient  while  almost  an 
equal  niunber  d^i  not  and 
recommended  ni^nimiini  clearances 
ranging  from  6 10|9  inches. 

Response.  A  r^uirement  for  lower 
handrails  has  noitibeen  included  in  the 
final  rule.  Additional  guidance  has  been 
added  to  an  appendix  note  at  A4.8.5 
(Handrails)  which  recommends  a 
second  set  of  haadrails  where  children 
are  the  prindpal  users  in  a  building  or 
fecility.  The  final  [rule  adds  a 
recommendation  for  a  miiirimiiTn  height 
of  28  inches  for  the  lower  handrail  and 
a  vertical  clearance  between  handrails 
of  at  least  9  inchte.  A  reference  to  this 


appendix  note  is  provided  for  stairs  at 
A4.9.S  (Handrails). 

ADAAG  4.8  (Ramps)  spe^fies  that  the 
ramp  slope  not  exceed  1:12  and  limits 
the  rise  of  each  run  to  30  inches.  The 
Board  sponsored  a  research  project 
conducted  by  the  Center  for  Universal 
Design  at  North  Carolina  State 
University  to  re-evaliute  specifications 
for  ramps.  Completed  in  1996,  this 
study  included  subject  testing  with  a 
test  sample  of  more  {han  170  subjects. 
However,  only  a  small  portion  (2.9%)  of 
subjects  were  under  age  16.  The  overall 
conclusion  of  this  study  was  to  retain " 
without  change  existing  ADAAG 
technical  requirements  for  ramps, 
including  those  for  slope  and  rise.  The 
study  noted  that  age  seemed  to  have 
little  bearing  on  the  ability  of  subjects  to 
use  ramps.2 

The  CAH  chUdren's  study  and 
comments  to  the  ANFRM  considered 
the  1:12  maximum  slope  too  steep  for 
children  and  recommended  slopes  of 
1:16  to  1:20  to  take  into  account  the 
differences  in  strength  and  stamina 
between  children  and  adults.  The  CAH 
study  also  recommended  a  maximum 
length  nm  of  20  fiset  for  ramps  in 
children's's  facilities  since  children  do 
not  have  as  much  strength  as  adults  in 
negotiating  longer  ramps.  For  ramps 
with  a  maximum  slope  of  1:12,  ADAAG 
reqiiires  a  maximum  length  of  30  Seel  for 
each  run. 

Comment.  The  Board  sought  comment 
on  whether  a  lower  slope  should  be 
specified  for  ramps  designed  for 
children's  use  (C^estion  23)  and 
whether  ramps  shoiild  be  limited  to  a  20 
foot  length  (Question  24).  Commenters 
were  divided  on  both  questions. 
Comments  supporting  a  lower  slope 
varied  in  their  recommendations 
between  a  1:16  fnayimiiTn  a  1:20 
maximtun,  or  a  range  in  between.  Some 
commenters  opposed  a  lower  slope  and 
shorter  length  due  to  the  space  impact 
of  shallower  ramps  and  additional 
intermediate  landings.  A  few 
commenters  deferred  to  the  Board's 
ramp  study. 

Response.  Alternate  specifications  for 
ramps  based  on  children's  strength  and 
stamina  are  not  included  in  the  final 
rule.  Further  study  is  considered 
necessary  to  determine  whether 
alternative  criteria  are  necessary  for 
children  with  disabilities. 

4.15    Drinking  Fountains  and  Water 
Coolers 

This  section  of  the  rule  modifies 
ADAAG  4.15  (Drinking  Foimtains  and 


»  "A  Review  of  Technical  RaquiremenU  for 
Kamps."  1996  is  available  from  the  Board  in  hard 
copy  and  on  conq>utar  disL 


Water  Coolers)  by  providing  an 
exception  for  drinking  fountains  used 
primarily  by  children  ages  12  and 
younger.  ADAAG  4.15.5(1)  requires  that 
drinking  fountains  cantilevered  from 
walls  or  posts  provide  knee  clearance 
(27  inches  minimum)  and  toe  clearance 
(9  inches  minimum)  below  the  unit  for 
a  forward  approach.  Under  the 
exception  provided  in  the  final  rule, 
these  clearances  are  not  required  at 
units  designed  for  use  primarily  by 
children  ages  12  and  younger  so  long  as 
space  for  a  parallel  approadi  is 
provided  and  the  spout  is  no  higher 
than  30  inches  from  the  ground  or  floor 
sur&oe.  This  diffns  from  the  proposed 
rule,  which  specified  a  maximum  spout 
height  of  30  inches  but  also  required  a 
minimum  knee  clearance  of  24  inches 
and  a  minimum  toe  clearance  of  12 
inches. 

Comment.  Comment  was  sought  on 
whether  products  are  currently  available 
that  meet  the  proposed  specifications 
and,  if  not,  information  was  requested 
on  conflicting  product  or  design 
specifications  (Question  9).  Several 
comments  indicated  that  products 
meeting  the  proposed  specifications  are 
available  but  did  not  specify  a  type  or 
model.  Several  other  commenters, 
including  a  manufacturer  of  drinking 
fountains,  stated  that  refrigerated  units 
that  meet  the  criteria  are  not  available. 
The  main  conflict  is  the  required  knee 
and  toe  clearances  which  do  not  permit 
space  for  the  refrigeration  system  below 
imits  mounted  to  provide  a  30  inch 
spout  height.  Non-refrigerated  units  may 
meet  these  requirements  if  a  remote 
chiller  is  used.  According  to  the 
manufacturer,  units  with  a  refrigeration 
system  located  both  above  and  below 
the  top  of  the  unit  could  be  developed 
although  the  costs  and  volume  potential 
for  such  imits  are  not  currently  known. 

Response.  The  final  rule  does  not 
require  knee  and  toe  clearance  below 
units  mounted  at  children's  heights  (30 
inch  maximum  spout  height)  so  long  as 
space  for  a  parallel  approach  complying 
with  4.2.4  is  provided.  While  a  forward 
approach  is  preferred  for  easier  access, 
this  exception  is  provided  due  to 
remaining  questions  about  the 
availability  of  complying  products  and 
the  impact  of  possible  design  and 
product  solutions  that,  in  effisct,  may 
discourage  provision  of  drinking 
foimtains  at  children's  heights. 

4.16    Water  Closets 

This  section  of  the  rule  modifies 
ADAAG  4.16  (Water  Closets)  by 
providing  an  exception  for  water  closets 
used  primarily  by  children  ages  12  and 
younger.  Under  this  exception, 
compliance  with  4.16.7  (Water  Qosets 


2054  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday.  January  13,  1998  /  Rules  and  Regulations 


for  Quldreii),  is  permitted  as  an 
alternative  to  the  specifications  in 
sections  4.16.2  through  4.16.6.  This 
subsection  tracks  4.16  (Water  Closets)  in 
providing  requirements  for  clear  floor 
space,  the  height  of  water  closets,  grab 
bars,  fiiish  controls  and  dispensers  and 
provides  specifications  from  the 
proposed  rule  derived  from  the  CAH 
study.  Most  of  these  provisions  provide 
specifications  as  a  range.  An  appendix 
note  provides  additional  guidance  on 
applying  these  specifications  according 
to  three  ^e  groups:  3  and  4,  5  though 
8,  and  9  throimh  12. 

Comment,  "nie  proposed  rule 
provided  specifications  for  water  closets 
in  a  chart  according  to  three  age  groups: 
2  through  4, 5  throiigh  8,  and  9  through 
12.  Hie  Board  sought  information  on 
alternate  specifications  that  woidd 
singularly  serve  children  ages  2  through 
12  (Question  10).  Comments  did  not 
recommend  alternative  specifications 
but  did  question  the  need  to  include 
requirements  for  children  2  to  4  years 
old  since  children  of  this  age,  including 
those  without  disabilities,  may  need 
adult  assistance  in  using  water  closets. 
Several  considered  different 
specifications  based  on  three  age  groups 
confusing  and  urged  simplification  of 
this  section. 

Response.  In  the  final  rule,  the 
specifications  for  the  three  age  groups 
have  been  combined  into  a  single  range 
for  simplicity.  An  appendix  note  to 
4.16.7  provides  guidance  in  applying 
these  specifications  according  to  the 
three  age  groups.  In  addition,  the 
yoimgest  age  range  has  been  changed 
from  "2  to  4  years"  to  "3  and  4  years." 
However,  this  appendix  information  is 
advisory  so  that  the  specifications  for 
this  table  can  be  applied  to  water  closets 
serving  children  yotmger  than  three 
years  as  appropriate. 

4.16.7(1)  aear  Floor  Space.  Section 
4.16.7(1)  (Clear  Floor  Space)  requires 
that  water  closets  which  are  not  located 
in  stalls  comply  with  Figure  28  except 
that  the  centerline  of  the  water  closet 
shall  be  12  inches  minimum  to  18 
inches  maximum  from  the  side  wall  or 
partition.  ADAAG  specifications  based 
on  adult  dimensions  in  4.16.2  require  a 
centerline  placement  of  18  inches 
absolute.  An  appendix  note  to  4.16.7 
recommends  a  centerline  placement  of 
12  inches  for  children  ages  3  and  4, 15 
inches  for  children  ages  5  through  8, 
and  15  to  18  inches  for  children  ages  9 
through  12.  These  specifications  are  the 
same  as  those  in  the  proposed  rule.  Few 
comments  addressed  this  requirement. 

4.16.7(2)  Heigtit.  Section  4.16.7(2) 
(Height)  specifies  that  the  height  of 
water  closets  be  11  to  17  inches 
measured  to  the  top  of  the  toilet  seat 


and  prohibits  seats  that  are  sprung  to 
return  to  a  lifted  position.  ADAAG 
4.16.3  (Height)  requires  a  height  of  17  to 
19  inches  for  water  closets  serving 
adults.  The  appendix  recommends  a 
seat  height  of  12  inches  for  ages  3  and 
4, 12  to  15  inches  for  ages  5  through  8, 
and  15  to  17  inches  for  ages  9  through 
12.  These  specifications  are  consistent 
with  those  of  the  proposed  rule. 

4.16.7(3)  Grab  Bars.  Section  4.16.7(3) 
(Grab  Bars)  requires  that  grab  bars  be 
provided  on  the  side  and  rear  wall  at 
toilets  as  shown  in  Figure  29  but 
requires  a  mounting  height  of  18  to  27 
indies  instead  of  33  to  36  inches  as  is 
specified  for  adults.  The  rear  grab  bar  is 
required  to  be  at  least  36  inches  long. 
An  appendix  note  recommends  a  grab 
bar  height  between  18  to  20  inches  for 
ages  3  and  4,  20  to  25  inches  for  ages 
5  though  8,  and  25  to  27  inches  for  ages 
9  through  12. 

Comment.  The  heights  Specified  for 
grab  bars  will  conflict  with  most  tank- 
type  water  closets.  The  proposed  rule 
asked  whether  tank-type  modeb  are 
commonly  used  in  fiacdUties  serving 
children  and  requested  information  on 
the  cost  difference  between  water 
closets  with  tanks  and  those  without 
(Question  11).  A  majority  of 
conunenters  indicated  that  water  closets 
with  tanks  are  rarely  used  in  children's 
facilities  because  of  maintenance  and 
safety  considerations.  Some  conunenters 
noted  that  water  closets  with  tanks  are 
typically  used  where  the  water  pressure 
is  insufficient  to  use  water  closets  with 
flush  valves.  A  fsw  noted  that  facility 
capacity,  operation,  and  maintenance 
policies  may  be  a  factor  in  this 
determination  as  well.  Of  the  few 
comments  providing  cost  estimates, 
there  was  little  consensus.  Estimates 
included  a  100  percent  increase  in  the 
cost  of  water  closets  without  tanics 
while  another  considered  the  cost  to  be 
about  the  same.  One  designer  suggested 
a  $300  to  $400  cost  increase,  including 
installation,  in  the  use  of  water  closets 
without  tanks.  A  few  conunenters 
indicated  that  complying  products  vrith 
tanks  are  available. 

Response.  A  rear  grab  bar  is  essential 
for  access  to  water  closets.  While  there 
may  be  a  cost  increase  in  the  use  of 
complying  models  with  tanks  or  models 
without  tanks,  such  an  impact  will 
occiu-  only  in  those  limited  instances 
where  a  standard  tank-type  model  is 
preferred.  The  requirement  for  rear  grab 
bars  has  been  retained  in  the  final  rule. 

Comment.  The  proposed  rule  asked 
whether  the  grab  bar  heights  specified 
for  children  conflict  with  any  building 
or  plumbing  code  requirements  for  flush 
control  location,  size,  or  height 
(Question  12).  Most  comments  indicated 


that  a  rear  grab  bar  mounted  at  the 
prop(»ed  heights  will  conflict  with 
industry  standards  for  flush  controls 
rather  than  building  or  plumbing  codes. 
According  to  commenters,  standard 
flush  control  design  requires  a  clearance 
of  approximately  14  to  17  inches  above 
the  top  of  the  toilet  seat  (which  includes 
approximately  3  inches  for  maintenance 
and  replacement).  Several  comments 
recommended  design  solutions 
including  concealing  the  flush  valve 
unit  in  the  wall  ca  plumbing  chase  or 
splitting  the  rear  grab  bar. 

Response.  An  exception  is  provided 
in  the  final  rule  that  allows  the  rear  grab 
bar  to  be  split  or  to  be  shifted  to  the 
open  side  of  the  water  closet  where  the 
flush  control  location  required  by 
administrative  authorities  conflicts  with 
the  grab  bar.  Since  water  closets 
designed  for  children  may  be  located 
closer  to  the  side  wall  (12  to  18  inches 
centerline),  splitting  the  rear  grab  bar 
may  not  always  be  practic^le. 
Consequently,  this  exceptirai  permits  a 
shorter  rear  grab  bar  24  inches  long 
minimum  on  the  opm  side  of  the  toilet 
area  at  water  closets  with  a  centerline 
placonent  below  15  inches. 

Comment.  The  proposed  rule 
specified  a  1  to  1  Vi  inch  diameter  for 
^ab  bars,  which  differs  from  the  1 V*  to 
\Vt  inch  diameter  ADAAG  requires  for 
adults  in  ADAAG  4.26  (Handrails,  Grab 
Bars,  and  Tub  and  Shower  Seats).  With 
respect  to  handrails  at  ramps  and  stairs, 
the  proposed  rule  asked  whether  this 
should  be  specified  as  an  outer  diameter 
since  indu^ry  practice  specifies  pipe 
size  by  the  inner  diameter  (Question  8). 
Under  a  IVi  inch  specification,  this 
could  lead  to  an  outer  diameter  of  1% 
inches.  Commenters  supported  an  outer 
diameter  specification  of  1  to  1 V4  inches 
but  an  equal  number  either  preferred  the 
1 V4  to  V/t  inch  range  or  suggested 
allowing  a  1'^  inch  outer  diameter.  One 
commenter  noted  that  a  IVt  inch 
diameter  is  better  for  children  ages  5 
through  12  but  did  not  include  any 
supporting  data.  The  vast  majority  of 
comments  stressed  that  the  specification 
should  address  the  outer  diameter  of 
handrails  so  that  there  is  less  ambiguity 
in  the  use  of  pipe. 

Response.  The  proposed  requirement 
for  a  1  to  1 V4  inch  grab  bar  diameter  has 
not  been  retained  in  the  final  rul».  The 
requirement  for  grab  bars  in  4.16.7(3) 
references  ADAAG  4.26,  which  specifies 
a  1 V4  to  1  Vz  inch  diameter  for  grab  bars 
and  handrails.  ADAAG  Figure  39 
indicates  that  this  applies  to  the  outer 
diameter;  however  standard  pipe  sizes 
designated  by  the  industry  as  IV4  inch 
to  1V2  inch  are  acceptable.  A 
requirement  for  handrails  designed  for 
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children  at  raitips  and  stairs  has  not 
been  include^!  in  the  final  rule. 

Comment.  Some  building  codes 
require  grab  bars  to  have  textured 
surfaces.  Thei^roposed  rule  asked 
whether  grab  bars  for  children  should  be 
textured  and,J8  so.  which  types  of 
texturing  are  ^^st  effactive  (Question 
13).  Most  coniiDents  supported  such  a 
requirement  and  recommended  knurled 
or  peened  textures,  standard  brush 
finishes,  and  Hibber  covering.  Several 
comments  noted  that  some  textiu«s  are 
hard  to  clean  tihd  may  not  meet 
sanitation  requirements.  One  comment 
from  a  local  difability  group  stated  that 
further  study  Was  needed. 

Response.  Further  information  is 
needcNd  on  the!  Appropriateness  and 
effectiveness  of  various  textures  before 
reqiiiring  grabjbars  to  be  textured.  A 
requirement  for  texturing  is  not 
included  in  the  final  rule. 

4.16.7(4)  mkh  Controls.  Section 
4.16.7(4)  (Husb  Controls)  requires  flush 
controls  for  water  closets  serving 
children  to  be  tiand  operated  or 
automatic  and  meet  requirements  for 
controls  and  operating  mechanisms  in 
ADAAG  4.27.4  (OperaUon).  It  also 
specifies  that  flush  valves  must  be 
moimted  on  thie  wide  side  of  the  toilet 
no  more  than  3$  inches  above  the  floor. 
The  proposed  nde  required  that  flush 
controls  be  locked  within  the  reach 
ranges  proposed  for  three  age  groups:  a 
maximum  36  iiiich  height  at  water 
closets  serving  children  ages  2  through 
4.  a  40  inch  height  at  those  serving 
children  ages  5  through  8.  and  a  44  inch 
maximum  height  at  those  serving 
children  ages  9  through  12. 

Comment.  The  proposed  rule  asked 
whether  these  heights  conflict  with  any 
pltunbing  codes,  industry  practices,  or 
design  practices  (Question  14).  Most 
commentere  responding  to  this  question 
noted  that  industry  conventions  for 
flush  controls  will  conflict  with  the 
requirement  for  grab  bars  mounted  20  to 
27  inches  high  pn  the  wall  behind  the 
water  closet.  Coilventional  flush  control 
design  requires  ^  clearance  above  the 
toilet  seat  of  ap^h)ximately  14  to  17 
inches  accordiq^  to  several  comments. 
Response.  The  final  rule  specifies  a 
maximum  height  of  36  inches  for  flush 
controls  at  wateli  closets  serving 
children  12  and  younger  and  does  not 
recognize  higher  heights  for  older 
children  within ;ljhis  age  range.  Since 
information  froni  commenters  indicates 
that  this  height  will  not  conflict  with 
plumbing  or  deai^  and  industry 
practices,  this  diiuige  has  been  made  for 
easier  access  and;  simplicity.  An 
exception  to  the;  Requirement  for  rear 
grab  bars  has  been  provided  to  address 
conflicts  betweet^  industry  conventions 


for  flush  controls  and  rear  grab  bars.  See 
4.16.7(3)  (Grab  Bars)  above. 

4.16.7(5)    Dispensers.  Section 
4.16.7(5)  (Dispensers)  requires  toilet 
paper  dispensers  to  be  14  to  19  inches 
above  the  finished  floor  measured  to  the 
dispenser  centerline  and  prohibits  those 
that  control  delivery  or  that  do  not 
provide  continuous  paper  flow.  ADAAG 
4.16.6  (Dispensers)  requires  a  19  inch 
minimum  height  at  water  closets 
designed  for  adults.  The  appendix 
recommends  a  dispenser  height  of  14 
inches  for  ages  3  and  4. 14  to  17  inches 
for  ages  5  through  8,  and  17  to  19  inches 
for  ages  9  through  12.  Few  comments 
addressed  these  specifications  and  no 
substantive  changes  have  been  made  in 
the  final  rule. 


4.17    Toilet  Stalls 


This  section  of  the  rule  modifies 
ADAAG  4.17  (Toilet  Stalls)  by  providing 
an  exception  for  toilet  stalls  used 
primarily  by  children  ages  12  and 
younger.  Under  this  exception, 
compUance  with  4.17.7  (Toilet  Stalls  for 
Children)  is  peimitted  as  an  alternative 
to  specifications  in  4.17  based  on  adult 
dimensions.  This  subsection  is  modeled 
after  4.17.2  through  4.17.6  in  providing 
requirements  for  water  closets,  stall  size 
and  airangement,  toe  clearances,  doors, 
and  grab  bars.  The  specifications  it 
contains  are  derived  from  the  CAH 
study  and  were  included  in  the 
proposed  nUe.  An  appendix  note  to 
4.17.7  references  recommendations  in 
A4.16.7  for  water  closets,  grab  bars,  and 
dispensers  based  on  three  age  groups:  3 
and  4,  5  through  8.  and  9  through  12. 

4.17.7(1)  Water  aosets.  Section 
4.17.7(1)  (Water  Qosets)  requires  water 
closets  to  comply  with  4.16.7  (Water 
Closets  for  Chil^n). 

4.17.7(2)  Size  and  Arrangement. 
Section  4.17.>(2)  (Size  and 
Arrangement)  is  consistent  with 
ADAAG  requirements  for  stalls  based  on 
adult  dimensions  in  4.17.3  (Size  and 
Arrangement)  except  for  water  closet 
placement  and  minimum  stall  depth.  In 
stalls  designed  for  use  primarily  by 
children,  the  centerline  of  water  closets 
is  required  to  be  12  to  18  inches  from 
the  side  wall  or  partition.  This  is 
consistent  with  the  requirement  for 
children's  water  closets  not  located  in 
stalls  at  4.16.7(1).  It  also  requires  a 
minimum  depth  for  standard  stalls  of  59 
inches,  including  where  a  wall-mounted 
water  closet  is  provided.  ADAAG 
specifications  based  on  adult 
dimensions  permit  a  56  inch  iriinimiiin 
stall  depth  where  wall-mounted  water 
closets  are  provided  since  additional  toe 
clearance  below  the  fixture  is  available. 
This  3  inch  "credit"  is  not  permitted  for 
standard  stalls  designed  for  children 


because  the  lower  mounting  height  of 
children's  water  closets  provides  less 
clearance.  The  CAH  study  indicated  that 
children  using  wheelchairs  need  a 
higher  clearance  because  their  footrests 
are  set  higher  fit>m  the  floor  than  an 
adult's  footrests.  This  requirement  also 
applies  to  alternate  toilet  stalls  required 
to  be  at  least  69  inches  deep. 

Comment.  The  proposed  rule  asked 
for  information  on  the  cost  impact  of 
requiring  a  59  inch  minimum  depth  for 
accessible  standard  stalls  serving 
children  (Question  15).  Several 
comments  indicated  that  the  cost  impact 
is  minimal. 

Response.  The  stall  depth 
requirements  of  the  proposed  rule  have 
been  retained  in  the  final  rule. 

4.17.7(3)  Toe  Clearances.  Section 
4.17.7(3)  (Toe  Clearances)  requires  that 
in  standard  stalls,  the  front  partition  and 
at  least  one  side  partition  be  at  least  12 
inches  above  the  floor  to  provide  toe 
clearance.  ADAAG  requirements  based 
on  adult  dimensions  specify  a  minimiifn 
9  inch  toe  clearance.  The  12  inch 
specification  is  based  on  a 
recommendation  from  the  CAH  study 
which  indicated  that  children's 
wheelchair  footrests  are  generally  higher 
than  those  of  wheelchairs  used  by 
adults. 

Comment.  ADAAG  requirements 
based  on  adult  dimensions  do  not 
specify  a  toe  clearance  at  stalls  deeper 
than  60  inches.  The  proposed  rule  asked 
whether  the  12  inch  toe  clearance 
should  be  required  in  children's  stalls 
deeper  than  60  inches  (Question  16). 
Commenters  were  evenly  split  on  this 
question.  Several  designers  noted  that 
partitions  are  typically  mounted  bom  12 
to  14  inches  above  the  floor. 

Response.  In  the  final  rule,  a  12  inch 
toe  clearance  is  required  for  stall 
partitions  without  respect  to  the 
compartment  depth.  This  additional 
maneuvering  room  is  necessary  within 
the  confined  space  of  toilet  stalls 
because  children  using  wheelchairs  may 
not  be  as  skilled  in  maneuvering  as 
adults. 

Comment.  The  proposed  rule  also 
asked  whether  a  12  inch  toe  clearance 
compromises  privacy  at  water  closets 
serving  children  ages  2  through  4  which 
may  have  a  seat  height  of  11  to  12 
inches  (Question  17).  Several  comments 
stated  that  this  would  compromise 
privacy  while  a  similar  number  said  that 
it  would  not,  with  some  noting  that  the 
angle  of  visibility  is  a  factor.  Some 
comments  felt  that  privacy  should  not 
be  compromised  while  others  noted  that 
this  was  less  of  an  issue  among  children 
ages  2  through  4. 

Response.  The  final  rule  retains  the  12 
inch  minimum  toe  clearance.  Where 
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privacy  is  a  concern  at  stalls  serving 
young  children,  ^seat  height  slightly 
higher  than  that  recommended  in  the 
appendix  for  children  ages  3  or  4  (11  to 
12  inches)  can  be  used. 

4.17.7(4)  Doors.  Section  4.17.7(4) 
(Doors)  requires  that  stall  doors  comply 
with  ADAAG  4.17.5  (Doors),  which 
references  section  4.13  (Doors  and 
Doorways)  and  specifies  maneuvering 
clearances.  It  does  not  include  different 
specifications  based  on  children's 
dimensions  and  is  consistent  with  the 
proposed  rule. 

4.17.7(5)  Grab  Bars.  Section  4.17.7(5) 
(Grab  Bars)  requires  that  grab  bars  meet 
the  requirements  of  ADAAG  4.16.7 
(Grab  Bars)  and  Figure  30  (a)  through  (d) 
but  specifies  a  mounting  height  of  18  to 
27  inches  above  the  finished  floor 
measured  to  the  grab  bar  centerline 
instead  of  the  33  to  36  inches  specified 
for  adults.  In  the  appendix,  a  cross 
reference  is  provided  to  A.4.16.7,  which 
recommends  mounting  heights  within 
this  range  based  on  three  age  groups:  3 
and  4.  5  though  8,  and  9  through  12. 
These  specifications  are  consistent  with 
those  of  the  proposed  rule'except  that 
the  requirement  for  a  1  to  IV4  inch  grab 
bar  diameter  has  not  been  included  in 
the  final  rule  as  discussed  above  at 
4.16.7(3)  (Grab  Bars).  An  exception  is 
provided  where  the  required  location  of 
flush  controls  for  flush  valves  conflicts 
with  the  rear  grab  bar.  This  exception  is 
discussed  at  4.16.7(3)  above. 

4.19  Lavatories  and  Mirrors.  ADAAG 
4.19  provides  specifications  for 
lavatories  and  mirrors  that  are  based  on 
adult  dimensions.  Section  4.19.2 
(Height  and  Clearances)  specifies  a 
maximum  rim  or  counter  height  of  34 
inches,  an  apron  clearance  of  at  least  29 
inches,  a  minimum  knee  clearance  of  27 
inches,  and  a  minimum  toe  clearance  of 
9  inches.  Section  4.19.3  (Clear  Floor 
Space)  requires  that  the  clear  floor  space 
below  the  fixtiue  be  17  to  19  inches 
deep.  The  final  rule  provides  an 
exception  (niunber  1)  for  lavatories  used 
primarily  by  children  ages  6  through  12. 
This  exception  permits  an  apron  and 
knee  clearance  of  24  inches  minimiiTn 
provided  that  the  rim  or  coimter  surface 
is  no  higher  than  31  inches. 
Specifications  in  the  proposed  rule  for 
the  apron  clearance  (27  inches 
minimum),  toe  clearance  (12  inches 
minimum),  and  the  depth  of  usable 
clear  floor  space  below  the  fixture  (14 
inches  maximum)  have  not  been 
retained  in  the  final  rule.  The  proposed 
maximum  height  for  the  rim  or  counter 
surface  of  30  inches  has  been  increased 
to  31  inches.  The  final  rule  includes 
another  exception  (number  2)  under 
which  lavatories  used  primarily  by 
children  ages  5  and  younger  need  not 


provide  these  clearances  if  space  for  a 
parallel  approach  is  provided. 

Comment.  A  number  of  comments 
indicated  that  a  rim  or  counter  height 
below  30  inches  better  serves  young 
children.  Most  reconunended  heights 
fell  within  a  range  of  20  to  24  inches  for 
children  ages  2  to  5.  A  few  comments 
noted  that  in  child  care  facilities, 
exposed  pipes  can  pose  an  entrapment 
hazard  and  enclosed  cabinets  are  used 
to  prevent  such  hazards. 

Response.  Since  the  standard  height 
of  lavatories  designed  for  children  5 
years  and  younger  will  not 
accommodate  the  specified  knee 
clearance  (24  inches  minimum), 
clearances  for  a  forward  approach  are 
not  required  at  them  if  space  for  a 
parallel  approach  complying  with  4.2.4 
is  provided.  Under  this  exception,  space 
below  lavatories  can  be  enclosed. 

Comment.  The  proposed  rule  asked 
whether  products  are  ciurently  available 
that  meet  the  proposed  specifications 
for  lavatories  and  if  not,  what  the 
conflicts  are  with  product  specifications 
or  designs  (Question  18).  Most 
comments  noted  that  complying 
products  are  available,  including  wall- 
hung  and  counter  top  products.  Several 
commentera,  including  a  major 
manufactiuer  of  lavatories,  indicated 
that  a  30  inch  maximum  height  for  the 
rim  or  counter  surface  and  the  proposed 
27  inch  high  apron  clearance  would 
permit  a  fixtiire  thickness  of  only  3 
inches  which  will  not  allow  adequate 
structural  strength  to  be  built  into 
prefabricated  units.  In  addition,  a  6  inch 
bowl  depth  and  a  12  inch  toe  clearance 
leave  only  12  inches  for  two  supply 
pipes,  one  drain,  and  a  stopper 
assembly.  Information  from 
manufacturers  indicates  that  at  least  7 
inches  is  needed  between  the  knee 
clearance  and  the  rim  or  coimter  surface 
to  accommodate  lavatory  bowls  as 
currently  designed. 

Response.  The  proposed  requirement 
for  a  27  inch  minimum  apron  clearance 
and  a  12  inch  minimum  toe  clearance 
have  not  been  included  in  the  final  rule. 
According  to  the  CAH  study,  a  higher 
toe  clearance  better  serves  children  (as 
is  recognized  for  stall  partitions  in 
4.17.7(3)  above).  However,  the  standard 
9  inch  minimum  clearance  will  permit 
space  needed  for  plumbing.  To  a  certain 
extent,  the  height  of  toe  clearance  at 
lavatories  is  related  to  the  depth  of  clear 
floor  space  below  the  fixture.  Younger 
children  v«rill  likely  benefit  the  most 
from  a  higher  toe  clearance;  however, 
their  smaller  statiue  may  require  less 
pull-up  space  below  the  fixture.  The  14 
inch  maximum  depth  specified  in  the 
proposed  rule  has  not  been  retained  in 
the  final  rule.  The  17  to  19  inch  depth 


specified  for  this  space  in  ADAAG  for 
adults  will  maximize  the  clearance 
beyond  the  knee  space  at  lavatories 
designed  for  children.  The  maximum 
heigl^t  for  the  rim  or  counter  surface  has 
been  increased  from  30  to  31  inches  in 
order  to  provide  sufficient  space  for  the 
bowl.  Consistent  vdth  ADAAG 
specifications  for  adult  lavatories,  this 
will  allow  7  inches  instead  for  6  inches 
measured  fix>m  the  knee  clearance. 

Comment.  The  CAH  study 
recommended  that  faucets  be  located 
within  14  inches  bom  the  leading  edge 
of  lavatories  so  that  they  are  within 
reach  for  children  using  wheelchaira.  As 
noted  in  the  proposed  rule,  the  Texas 
State  Biulding  Code  (section  2.1.1, 
Texas  AccessibiUty  Standards,  April  1, 
1994)  requires  a  maximum  18  inch 
distance  at  lavatories  serving  children 
ages  4  through  11.  The  proposed  rule 
requested  comment  on  faucet  locations 
no  more  than  14  inches  bom  the 
lavatory  leading  edge  and  aside  or  in 
fit>nt  of  bowls  and  requested 
information  on  new  technologies  such 
as  automatic  sensore  (Question  19). 
Most  commentera  supported  the  14  inch 
maximiun  distance  and  a  niimber 
advocated  automatic  sensor  faucets.  A 
few  commentera  supported  location  of 
faucets  fiside  bowls.  A  lavatory 
manufacturer  noted  that  there  have  been 
advancements  in  the  technology  used 
for  automatic  sensora  and  that  they  are 
easy  to  maintain,  have  very  few  internal 
moving  parts,  are  less  prone  to 
vandalism,  and  have  longer  replacement 
cycles.  A  design  firm  noted  that  it 
currently  specifies  automatic  sensora  for 
children's  lavatories.  Several 
commentera  considered  the  14  inch 
maximum  appropriate  for  children  ages 
2  through  4. 

Response.  Further  information  is 
needed  on  the  appropriateness  of 
requiring  faucets  to  be  located  no  more 
than  14  inches  from  the  leading  edge  of 
lavatories  designed  for  children  ages  5 
through  12.  The  specification  in  the 
Texas  State  Building  Code  suggests  that 
while  a  14  inch  maximum  distance  will 
serve  children  ages  2  through  4,  a 
greater  distance  may  be  acceptable  for 
older  children.  Because  alternative 
technologies  such  as  automatic  sensora 
are  available,  the  location  or  distance  of 
fiaucets  has  not  been  specified  in  the 
final  rule.  Additionally,  ADAAG  Figure 
32  requires  lavatories  to  have  a 
horizontal  depth  of  at  least  17  inches; 
fixtiu«s  of  this  depth  may  permit  rear- 
mounted  faucets  to  be  within  reach  for 
older  children. 

Comment.  The  proposed  rule 
specified  that  the  bottom  edge  of  minora 
above  lavatories  be  moimted  no  higher 
than  34  inches  above  the  floor.  ADAAG 
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4.19.6  specifies  4  40  indi  maviitiiint 

beifht  bMad  c»  aduk  diBflosioas  but 
raoommends  full  lengdi  mintm  to 
""•trnMnftdatt  tfc»  trnixkit  i— jiu  at 
people,  inchidji*  ambuktory  penoas. 
people  using  wkMcbairs.  md  chiMien. 
3^«^CAH  study  jilBcaaiBeiided  fidl 
iHigth  miirors,  ytHtidti  an  commonly 
inovided  in  eleiiientaiy  sdiool  toilet 
rooms,  «8  miiTon  rixrve  lavatoiies  are 
too  high  for  many  children  to  use.  The 
proposed  rule  seu^  comment  on 
weedier  full  IraMh  minofs  siMuki  be 
roquired  in  diiMlen's  toilet  rooms  aloog 
with  clear  floor  space  in  front  of  the 
miiTor  outside  tk^  swii^  of  dom 
(Question  20).  A  tnajority  of 
ooounenters  supfXirtod  a  requirement 
for  fiill  length  mirrors.  One  design  firm 
indicated  that  many  schoob  are  gainst 
placement  of  miffois  above  kvelaries. 
Some  opposed  or  were  concenied  about 
such  a  requimneet  unless  spedficatiotts 
on  a  minimum  mounting  hei^t  or 
mirror  composition  w«e  addressed  to 
I^event  brsak^e.  Several 
recommendatioaiB  Sat  a  minimi^m 
mounting  height  anged  fnmx  6  to  18 
indies.  A  fsw  ooftmeaterB  considered 
slanted  minors  tOiwofk  well.  One 
comment  urged  ttiat  any  requirement  for 
full  length  mirron  include  appropriate 
specifications  such  as  size  and 
mounting  height  jfhd  that  developing 
these  specificatia^  may  require  study. 
Several  commentieks  supported  a 
requirement  for  d^ar  floor  space  at 
mirrors  that  is  outside  the  door  swing. 
Response.  Spe(jijBcations  for  mirror 
size  and  height  have  not  been  included 
in  the  final  rule  d^  to  insufficient 
information  on  wl«at  these 
specifications  shdiUd  be.  A 
ncommendation  jEdr  clear  floor  space  30 
by  48  inches  for  a|  lorward  approach  at 
mirrors  that  is  outside  the  swing  of 
doors  has  been  added  to  the  appendix 
note  to  4. 19.6  whkii  addresses  full 
length  mirrors.  The  appendix  also 
recommends  that  tvirrors  located  above 
lavatories  designetl  for  children  be 
mounted  either  at  a  maximum  height  of 
34  inches  (measui^l  from  the  floor  to 
the  bottom  edge  of  the  reflecting 
surface)  or  at  the  lowest  mounting 
height  permitted  by  fixtures  and  related 
elements. 


4.24    Sinks 

ADAAG  provides  technical 
requirements  for  sinks  based  on  aduk 
dimensions  in  4.24  (Sinks)  but  does  not 
apply  them  or  indijc^te  which  sinks 
must  meet  this  crit|Biria.  The  CAH  study 
provided  recommepiidations  for  sinks 
designed  for  childijan.  Like  those  for 
lavatories,  these  re<:bmmendations 
included  a  maximum  rim  or  counter 
height  of  30  inches,  and  a  knee  clearance 


at  least  24  inches  hi^.  The  final  rule 
provides  an  exception  (nuaber  1)  far 
sinks  designed  for  use  primarily  by 
ddUban  agsa  6  tiuoi^  12!  This 
•weption.  lecMed  at  4.24.3  (Knee 
QearaBoa).  permits  a  knee  dearanoe  of 

24iiiehes  insleed  of  27  inches  provided 
that  the  rim  or  ooualer  hei^t  is  no 

higher  than  31  iadMs.  llMse 
spedficsliaas  sm  consisteiit  with  those 
provided  for  kvateHies  serving  children 
in  4.19.2.  The  final  rule  indudes 
•BodMT  exception  (number  2)  under 
which  lavatories  used  primtfily  by 
diildien  ages  5  and  youngnr  need  not 
provide  thsee  clearances  if  ^Mce  for  a 
paralM  approach  is  provided. 

Comment.  The  prcyoeed  rule  noted 
that  standard  BMuntiBg  ha^hts  for  sinks 
serving  young  children  may  be  24  to  26 
inches  hi^  according  to  siHne  state 
rsniiramants  for  educational  facilities 
and  asked  whether  product  or  design 
solutions  are  available  dut  meet  both 
the  CAH  recommendatiotts  and 
mdfications  appropriate  for  standing 
diildien  (Questicm  27).  Sevoal 
ctMnraents  indicated  that  products  are 
available  that  aaeet  the  CAH 
racommandations  but  diey  did  not 
indicate  whether  diey  would  also  serve 
young  children  who  do  not  use 
wheelchairs. 

Response.  Since  the  standard  height 
of  sinks  designed  for  children  5  years 
and  younger  will  not  accommodate  the 
specified  knee  clearance  (24  inches 
minimum),  clearances  for  a  forward 
approach  are  not  required  at  them  if 
space  for  a  parallel  approach  oMnplyiuB 
wiUi  4.2.4  is  provided. 

4.32    Fixed  or  Built-in  Seatins  and 
Tables  ^^ 

ADAAG  4.1.3(18)  requires  that  at  least 
5  percent  of  fixed  seating  and  tables 
comply  with  4.32  (Fixed  or  Buih-in 
Seating  and  Tables).  This  section  of  the 
rule  modifies  ADAAG  4.32  by  providing 
an  exception  for  fixed  or  built-in  seating 
and  tables  used  primarily  by  children 
ages  12  and  younger.  Under  this 
exception,  compliance  with  4.32.5 
(Children's  Fixed  or  Built-in  Seating 
and  Tables)  is  permitted  as  an 
alternative  to  the  spedfications  in 
secticHis  4.32.2  through  4.32.4.  Secticm 
4.32.5  provides  requirements  for 
seating,  knee  dearance,  and  table  or 
counter  height.  An  exception  to  4.32.5 
is  provided  in  the  final  rule  for  tobies  or 
counters  used  primarily  by  children 
ages  5  and  younger.  Under  this 
exception  compliance  with  the 
requirements  of  4.32.5  is  not  required  if 
wheelchair  space  parallel  to  tobies  and 
counters  is  provided. 

4.32.5(1)  Seating.  This  provision 
requires  that  wheelchair  space  be 


provided  at  fixed  taUes  or  counters  and 
that  diis  clear  floor  space  not  oveiiap 
knee  space  by  more  than  19  inches.  This 
provision  is  consistoirt  with  4.32.2 
(Seating). 

4.32.5(2)    Kneeaeanmces.Tlus 
provision  requires  that  where 
wheelchair  seating  space  U  provided  at 
tables  or  counters,  knee  space  at  least  24 
inches  high,  30  inches  wide,  and  19 
indkss  deep  be  provided.  This 
requirement  differs  fitmt  4.32.3  (Knee 
Qearances),  which  specifies  a  minimiim 
knee  rlaarance  of  27  inches 

4.32.5(3)    Height  of  Tables  or 
Counters.  This  section  rs^iiies  that  the 
tops  of  accessible  tables  and  counters  be 
26  to  30  inches  above  the  finish  floor  or 
ground.  This  is  difiarent  frtMn  4.32.4 
(Height  of  Tables  or  Counters)  which 

spedfies  a  table  or  counter  top  heiaht  of 
28  to  34  inches. 

Coaunent.  Several  comments  advised 
that  lower  heights  ivithin  a  range  of  16 
to  20  inches  are  oiWn  piefened  or 
specified  for  children  2  to  4  years  old. 

'fasponse.  The  excqKion  provided  in 
4.32.5  for  tables  and  counters  used 
primarily  by  chiklien  ^es  5  and 
youngo-  penniu  lower  surface  heighu 
where  dear  floor  space  complying  with 
4.2.4  parallel  to  the  toble  or  counter  is 
provided. 

OdMr 


Door  Hardware 

The  Board  sought  comment  on  the 
mounting  height  of  door  hardware.  The 
CAH  study  recommended  that  door 
hardware  be  mounted  30  to  34  indies 
high  for  children  with  disabilities, 
instead  of  the  48  inch  maximum 
specified  by  ADAAG  4.13.9  (Door 
Hardware).  The  prc^Kwed  rule  asked 
whether  this  height  would  serve  adulte 
adequately  (Question  25). 

Comment.  Support  was  expressed  for 
a  height  up  to  34  inches  but  several 
designers  considered  this  below  the 
standard  mounting  height  for  adulto, 
which  is  within  a  range  of  36  to  42 
inches. 

Response.  An  alternative  height  for 
door  hardware  based  on  children's 
dimensions  is  not  provided  in  the  final 
rule.  ADAAG  4  13.9  permits  hardware 
to  be  mounted  below  48  inches. 


Signage 

Tactile  signs  are  required  by  ADAAG 
4.30.6  (Moimting  Location  and  Height) 
to  be  mounted  60  inches  from  the  floor 
measured  to  the  sign  centerline.  Since 
this  is  above  the  reach  height  of 
children,  the  Board  sought  comment  on 
whether  tactile  signs  should  be 
provided  to  serve  children  as  well  as 
adulto  and,  if  so,  whether  there  was  an 
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alternative  mounting  height  that  would 
adequately  serve  both  (Question  28). 

Comment.  A  majority  of  comments 
indicated  that  signage  is  usually 
intended  for  use  by  adults.  There  was 
little  consensus  among  commenters 
supporting  an  alternative  height  that 
would  serve  children  and  adults. 

Response.  An  alternative  mounting 
height  for  tactile  signage  is  not  included 
in  the  final  rule. 

Protruding  Objects 

ADAAG  4.4  (Protruding  Objects) 
specifies  that  elements  moimted  on 
walls  such  as  phones  and  light  fixtures 
not  project  more  than  4  inches  from  the 
wall  surface  if  the  leading  edge  is  above 
27  inches  from  the  floor.  It  also  specifies 
that  free-standing  objects  on  posts  and 
pylons  may  overhang  12  inches 
maximum  if  the  leading  edge  is  above 
27  inches  from  the  floor.  The  27  inch 
height  is  based  on  the  cane  sweep  of 
people  with  vision  impairments  and 
range  of  detection.  The  cane  sweep  of 
children  with  vision  impairments  is 
typically  lower.  The  proposed  rule 
reduced  the  27  inch  height  to  12  inches 
based  on  recommendations  from  the 
CAH  study.  This  requirement  was 
intended  to  apply  to  routes  serving 
facilities  or  portions  of  facilities 
constructed  according  to  children's 
dimensions  and  anthropometrics. 

Comment.  The  proposed  rule  sought 
comment  on  whether  the  proposed 
requirement  for  protruding  objects 
should  apply  only  to  routes  serving 
facilities  or  portions  of  facilities  or 
whether  it  should  also  apply  to  routes 
leading  only  to  an  element  designed  for 
children  (Question  2).  Most  comments 
recommended  that  the  requirement 
should  not  apply  to  routes  leading  to 
single  elements  designed  for  children. 
An  organization  representing  people 
with  vision  impairment  opposed 
projections  with  leading  edges  below  12 
inches  since  children  are  not  as  skilled 
as  adults  in  using  canes.  The  proposed 
rule  also  asked  about  the  cost  impact  of 
the  proposed  requirement  since  it 
would  generally  require  elements  wth 
required  knee  and  toe  clearance,  such  as 
drinking  fountains,  to  be  located  in 
alcoves  or  to  be  protected  by  walls, 
partitions,  or  other  features.  Few 
commenters  provided  information  in 
response  to  this  question.  Several 
comments  suggested  costs  between  $200 
to  $500  for  wings  walls  or  partitions  at 
a  fixtiue.  One  commenter  recommended 
that  the  proposed  requirement  not  apply 
to  those  elements  required  to  provide 
knee  clearance. 

Response.  The  final  rule  has  been 
revised  to  more  clearly  focus  on 
elements  designed  for  use  primarily  by 


children.  Modified  specifications  for 
protruding  objects  however  would 
apply  to  other  elements,  including  those 
designed  for  adult  use,  along  circulation 
paths.  The  application  of  the  proposed 
specification  would  be  difficult  to 
determine  or  be  a  soiut»  of  confusion. 
Further,  an  organization  representing 
people  with  vision  impairments 
suggested  that  further  study  in  this  area 
may  be  advisable.  Specifications  for 
protruding  objects  based  on  children's 
dimensions  are  not  included  in  the  final 
rule. 

Urinals 

The  CAH  study  recommended  that 
urinal  rims  be  14  inches  high  maximiun 
and  that  flush  controls  be  30  inches 
high  maximum  above  the  floor  instead 
of  the  17  inch  rim  height  and  the  44 
inch  flush  control  height  specified  by 
ADAAG  4.18  (Urinals). 

Comment.  The  proposed  rule  asked 
whether  product  or  design  solutions  are 
available  that  meet  these  specifications 
and  code  requirements  (Question  26). 
Some  comments  stated  that  they  were 
not  aware  of  complying  products  but 
suggested  design  solutions  for  the 
mounting  height  of  flush  controls.  These 
included  moimting  the  flush  control  on 
the  floor  or  next  to  the  urinal  on  the 
wall,  automatic  or  electric  sensors,  or 
push  button  controls. 

Response.  The  Board  considers 
additional  information  on  design 
alternatives  necessary  before  issuing . 
specifications  for  urinals  based  on 
children's  dimensions. 

Clear  Floor  Space  and  Accessible 
Routes 

The  CAH  study  recommended  wider 
widths  for  clear  floor  space  and 
accessible  routes  since  a  child's  upper 
body  strength  and  maneuvering  skill  is 
not  as  developed  as  those  of  an  adult. 
The.  study  recommended  a  minimum 
clear  floor  space  width  of  36  inches 
instead  of  30  inches  and  a  minimum 
clear  width  for  accessible  routes  of  44 
inches  instead  of  36  inches. 

Comment.  The  proposed  rule  asked 
whether  these  recommendations  should 
be  included  in  the  final  rule  (Questions 
21  and  22).  A  slight  majority  of 
comments  opposed  both  these 
recommendations.  Of  the  few  comments 
providing  a  reason  for  support  or 
opposition,  most  addressed  cost  and 
space  impacts.  Some  considered  the 
impact  to  be  minimal  while  others 
considered  it  to  be  significant. 

Response.  Alternate  specifications  for 
clear  floor  space  and  accessible  routes 
are  not  included  in  the  final  rule. 


Classroom  Acoustics 

Comment.  Organizations  representing 
people  who  are  hard  of  hearing  as  well 
as  audiological  and  acoustical  trade 
associations  and  consultants 
recommended  that  the  final  rule  provide 
acoustical  performance  standards  for 
classrooms.  These  commenters 
recommended  specifications  for 
background  noise  levels,  reverberation 
time,  and  the  signal  to  noise  ratio. 

Response.  Acoustical  standards  have 
not  been  included  in  the  final  rule 
because  none  had  been  proposed  and 
made  available  for  public  comment 
While  acoustics  is  an  important 
consideration  not  only  in  classrooms 
but  other  spaces  as  well,  it  has  not  been 
addressed  at  this  time. 

Teclmical  Assistance 

The  Access  Board  provides  technical 
assistance  and  training  for  entities 
covered  imder  the  Americans  with 
Disabilities  Act.  The  Access  Board's 
toll-free  number  allows  callers  to 
receive  technical  assistance  and  to  order 
publications.  The  Access  Board 
conducts  in-depth  training  programs  to 
advise  and  educate  the  general  public, 
as  well  as  architects  and  other  ^ 
professionals  on  the  accessibility 
guidelines  and  requirements.  In 
addition,  the  Access  Board  is 
developing  a  manual  for  use  by  both 
technical  and  general  audiences.  The 
general  manual  on  ADAAG 
requirements  will  be  a  useful  tool  in 
imderstanding  ADAAG  whether  for 
purposes  of  compliance  or  as  a  reference 
for  accessible  design. 

Regulatory  Process  Matters 

Regulatory  Assessment 

These  guidelines  are  issued  to  provide 
guidance  to  the  Department  of  Justice 
and  the  Department  of  Transportation  in 
establishing  alternate  specifications  for 
new  construction  and  alteration  of 
building  elements  designed  for  use  by 
children  in  facilities  covered  by  titles  II 
and  in  of  the  ADA.  The  standards 
established  by  the  Department  of  Justice 
and  the  Department  of  Transportation 
must  be  consistent  with  these 
guidelines. 

Under  Executive  Order  12866.  the 
Board  must  determine  whether  these 
guidelines  are  a  significant  regulatory 
action.  The  Executive  Order  defines  a 
"significant  regidatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


UMl 


State,  local,  or 
communities; 
(2)  Create  a 
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ribal  governments  or 


.  .  -^r'*"*  inconsistency  or 

otherwise  inteif^re  with  an  action  taken 
or  planned  by  aiiother  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitljaknents.  grants,  user  fees, 
or  loan  progranii  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  nov^l  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  pric^ties.  or  the  principles 
set  forth  in  the  Executive  Order. 

For  significant  regulatory  actions  that 
are  expected  to  have  an  annual  effect  on 
the  economy  of  4100  million  or  more  or 
adversely  affect  >i  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  conipetition.  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities,  a  mitten  assessment  must 
be  prepared  of  t^  costs  and  benefits 
anticipated  fron»  the  regulatory  action 
and  any  potenti«lly  effective  and 
reasonably  feasible  alternatives  of  the 
planned  regulation.  As  discussed  in 
moredetail  in  General  Issues  and  the 
Section-by-Section  analysis  above,  the 
final  rule  addre8a|Bs  elements  used 
primarily  by  chil^n  and  is  limited  to 
water  closets,  toU)Bt  stalls,  lavatories  and 
mirrors,  toilet  rooms,  sinks  and  seating 
and  tables.  Elements  covered  by  this 
rule  are  already  subject  to  the  scoping 
and  technical  provisions  of  ADAAG. 
The  scoping  and  technical  requirements 
for  these  elements  in  the  final  rule  are 
addressed  as  alternatives  to  existing 
requirements  wh|ich  are  based  on  adult 
specifications.  These  alternative 
specifications  for  elements  used 
primarily  by  chililren  are  permitted  as 
an  exception  to  the  adult  specifications. 
As  such,  the  application  of  the 
specifications  for  elements  used 
primarily  by  children  is  discretionary, 
not  mandatory.  Tile  Board  has 
determined  that  tl^s  final  rule  does  not 
meet  the  criteria  <br  a  significant  rule 
imder  paragraph  (1)  above  in  that  it  will 
not  have  an  annua)  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
.economy,  a  sectoij  bf  the  economy, 
productivity,  con^betition.  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  Because  the  final  rule 
does  not  meet  the  criteria  under 
paragraph  (1)  abot«>,  a  regulatory 
assessment  has  ndtjbeen  prepared. 

The  Board  and  the  Office  of 
Management  and  Budget  (0MB)  have, 
however,  determined  that  this  final  rule 
meets  the  other  criteria  for  a  significant 
regulatory  action  (i.e..  the  final  rule 
raises  novel,  legal  or  policy  issues 


arising  out  of  legal  mandates),  and  OMB 
has  reviewed  the  final  rule. 

The  guidelines  adhere  to  the 
principles  of  the  Executive  Order.  The 
Board  distributed  the  proposed  rule  to 
state  departments  of  education  and 
education  associations,  the  state 
building  code  authorities,  and  other 
responsible  agencies  of  the  50  states  to 
seek  their  review  and  comment.  Those 
comments  were  carefully  analyzed  and 
the  major  issues  discussed  in  the 
Section-by-Section  analysis  above. 

Regulatory  Flexibility  Act  Analysis 

Under  the  Regulatory  Flexibility  Act, 
the  publication  of  a  rule  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  if  such  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  discussed  above,  the  Board 
has  determined  that  these  guidelines 
will  not  have  such  an  impact  and 
accordingly,  a  regulatory  flexibility  act 
analysis  has  not  been  prepared. 


Federalism  Assessment 

These  guidelines  will  have  limited 
Federalism  impacts.  The  impacts 
imposed  upon  State  and  local 
government  entities  are  the  necessary 
result  of  the  ADA  itself  Every  effort  has 
been  made  by  the  Access  Board  to 
lessen  the  impact  of  these  guidelines  on 
State  and  local  government  entities.  As 
discussed  in  more  detail  in  General 
Issues  and  the  Section-by-Section 
analysis  above,  the  final  rule  addresses 
certain  elements  used  primarily  by 
children.  These  alternative 
specifications  for  elements  used 
primarily  by  children  are  permitted  as 
an  exception  to  the  adult  specifications. 
The  application  of  the  specifications  for 
elements  used  primarily  by  children  is 
discretionary,  not  mandatory  and  the 
Board  has  determined  that  this  final  rule 
will  not  have  a  substantial  direct  effect 
on  States,  the  relationship  between  the 
national  government  and  the  States  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
preparation  of  a  Federalism  Assessment 
is  imnecessary  for  purposes  of  this  rule 
imder  Executive  Order  12612.  a 

Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act,  Federal  agencies  must 
prepare  a  written  assessment  of  the 
effects  of  any  Federal  mandate  in  a  final 
rule  that  may  result  i:i  the  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year. 
Excluded  bom  the  requirements  of  that 
Act,  are  provisions  which  (1)  enforce 


the  constitutional  rights  of  individuals; 
or  (2)  establish  or  enforce  a  statutory 
right  that  prohibits  discrimination  on 
the  basis  of  race,  color,  reUgion,  sex, 
national  origin,  age,  handicap  or 
disabiUty.  Guidelines  promulgated 
pursuant  to  the  Atoericans  with 
Disabilities  Act  are  therefore  excluded 
fitjm  the  application  of  die  Unfunded 
Mandates  Reform  Act  and  a  written 
assessment  is  not  required  for  Uiis  final 
rule. 

Enhancing  the  Intergovernmental 
Partnership 

As  discussed  in  the  supplementary 
information  above,  on  July  22, 1996.  the 
Access  Board  published  a  NPRM  in  the 
Federal  Register  which  proposed  to 
amend  ADAAG  (36  CFR  part  1191)  by 
adding  a  special  occupancy  section  to 
ADAAG  entitled  "15.  Children's 
Facilities."  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  encourages  Federal 
agencies  to  consult  with  State  and  local 
governments  affected  by  the 
implementation  of  legislation. 
Accordingly,  following  the  issuance  of 
the  NPRM,  the  Access  Board  distributed 
the  proposed  rule  to  state  departments 
of  education  and  education  associations, 
the  state  building  code  authorities,  and 
other  responsible  agencies  of  the  50 
states  to  seek  their  input  and  comment. 
Over  80  responses  to  the  NPRM  were 
received,  including  comments  from 
government  entities,  such  as  state 
departments  of  education  and 
commissions  on  disability,  local  school 
districts,  and  several  Federal  agencies. 
A  summary  of  comments  received  may 
be  found  in  General  Issues,  the  Section- 
by-Section  Analysis,  and  in  Other 
Issues. 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings  and  facilities,  Qvil  rights. 
Individuals  with  disabilities. 
Transportation. 

Authorized  by  vote  of  the  Access  Board  on 
July  9, 1997. 

Patrick  D.  Cannoo, 

Chairperson.  Architectural  and 
Transportation  Barriers  Compliance  Board. 

For  the  reasons  set  forth  in  the 
preamble,  part  1191  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1191— AMERICANS  WITH 
OISABIUTIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
part  1191  continues  to  read  as  follows: 
Authoritjr:  42  U.S.C.  12204. 
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2.  Appendix  A  to  part  1191  is 
amended  by  revising  pages  i,  ii,  1, 40, 
41,  44.  49,  50,  and  56;  and  adding  pages 
41A,  44A  and  56A  as  set  forth  below. 

3.  In  part  1191,  the  appendix  to 
appendix  A  is  amended  by  revising 
pages  A4,  A7  and  AlO  through  A14;  and 
adding  pages  A4A  and  A14A  as  set  forth 
below. 

The  additions  and  revisions  read  as 
follows: 
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1. 


PURPOSE. 


This  document  cxmtatns  sapping  and  tectmiccd 
requirepientsfor  accessfbtUty  to  buiUUngs  and 
facUtt^s  by  individuals  with  disabOitfes  under 
the  Americans  ivtth  DisabiUties  Act  (ADA)  of 
1990.  These  scoping  and  technical  require- 
TTKnts  are  to  be  applied  durbig  the  desigru 
constructioTU  and  alteratixm  of  buildings  and 

facilities  covered  by  titles  n  and  m  of  the  ADA  to 
the  extent  required  by  regulations  issued  by 
Federal  agericies.  incbu£^  the  Department  of 
Justice  and  the  Department  of  Transportation, 
underii!^  ADA. 

The  technUxd  requirements  in  section  4  (Acces- 
sible Elements  and  Spaces:  Sc(^)earvd  Techni- 
cal ReMrements).  are  the  same  as  those  of  the 
American  National  Standard  Instituite's  docu- 
ment At  1 7.1-1980.  except  as-noted  in  this  text 
by  italks.  However,  the  requirements  in  sec- 
tions 4.1.1  through  4.1.7  arvd  the  special  appli- 
cation sections  are  different  fiom  ANSI  Al  17.1- 
1980  in  their  entirety  and  are  printed  in 
standard  type. 

The  (Oustrations  and  text  of  ANSI  Al  17.1-1980 
are  reproduced  with  permissionfirmn  the  Ameri- 
can Ncttlonal  Standards  Institute.  CojAesofthe 


standard  may  be  purchased  fiom  the  American 
National  l^andards  Institute  at  1430  Bmad- 
way.  New  York.  New  York  10018. 

Paragraphs  marked  with  an  asterisk  have 
related  nonmandatory  material  in  theAi^)en- 
dix.  In  the  Appervdix.  the  corresponding  para- 
graph numbers  are  preceded  by  an  A. 


2. 


GENERAL. 


2,1  Provisions  far  Adults  and  Chil- 
dren. The  specifications  in  these  guidelines 
are  based  iqxjn  adult  dimensions  and 
anthropometrics.  These  guideUnes  also  contain 
alterrvite  specifications  based  on  children's 
dimensions  and  anthropometrics  for  drinking 
fountains,  water  closets,  toilet  stalls,  lavatories, 
sinks,  andjboed  or  built-in  seating  and  tables. 

2.2*  Eqtiivalent  FacUitation.  Depar- 
tures from  particular  technical  and  scopiT}g 
requirements  of  this  guideline  by  the  use  of 
other  designs  and  tedvwlogies  are  permitted 
where  the  alternative  designs  and  tedmologies 
used  will  provide  substantially  equivalent  or 
greater  cuxess  to  arvd  usability  of  the  facility. 


TABLE! 
Graphic  Conventions 


ConHcnoon 


•IS 


t— t 
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9 36 


SM 


•IS 


lAax 
min 


-t 


Typicai  dimension  Ine  showing  US  custonwiy  ur«s 

(in  inches)  above  the  Ine  and  S  units  (in  mlbnetan) 
bekyw 

Dimensions  for  short  distances  indicated  on 
esdendedine 

Dimension  line  showing  aitemaAe  dknensions 
required 

Direction  of  approach 

Maximum 

Minimum 

Boundary  of  dear  fkxx- area 
Centeriine 
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4.14  Entrances  ^     ' 


4.13.12*  Automatic  Doors  and  Power- 
AMisted  Doors.  If  an  automatic  door  is 
used,  then  it  shall  comply  with  ANSI/BFOIA 
A156.10-1985.  Slowly  opening,  low-powered, 
automatic  doors  shall  cx>mply  with  ANSI 
A156.19-1984.  Such  doors  shall  not  open  to 
back  check  faster  than  3  seconds  and  shall 
require  no  more  than  15  ll)f  (66.6N)  to  stop 
door  movement  If  a  power-assisted  door  Is 
used,  its  door -opening  force  shall  comply  with 
4. 13. 1 1  and  Its  closing  shall  conform  to  the 
requirements  in  ANSI  A156. 19-1984. 

4.14  Entrances. 

4.14.1  iHwitwmn  Number.  EntTtinces 
required  to  be  accessible  by  4.  J  shall  be  i}art  of 
an  accessible  route  complying  with  4.3.  Such 
entrances  shaU  be  connected  by  an  accessible 
route  to  public  transportation  stops,  to  acces- 
sible parking  and  passenger  loading  zones, 
and  to  public  streets  or  sidewalks  If  available 
(see  4.3.2(1)).  They  shall  also  be  connected  by 
an  accessible  route  to  all  accessible  spaces  or 
etements  within  the  building  or  facility. 

4.14.2  Serrice  Entrances.  A  service 
entrance  shall  not  be  the  sole  accessible 
entrance  unless  it  is  the  only  entrance  to  a 
building  or  facility  (for  example,  in  a  factory  or 
garage). 

4.15  Drinking  Fountains  and  Water 
Coolers. 

4.15.1  lOnlmunNnmber.  Drtnkir^  foun- 
tains or  water  coolers  required  to  be  accessible 
by  4.1  shall  comply  with  4. 15. 

4.15.2*  Spoat  Height.  Spouts  shall  be  no 
higher  than  36  In  (915  mm),  measiu^  from 
the  floor  or  ground  surfaces  to  the  spout  outlet 
(see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  coolers  shall  be 
at  the  front  of  the  unit  and  shall  direct  the 
water  flow  in  a  trajectory  that  is  parallel  or 
neaily  parallel  to  the  front  of  the  unit.  The 
^pout  shall  provide  a  flow  of  water  at  least  4  in 
(100  mm)  high  so  as  to  allow  the  insertion  of  a 
cup  or  glass  under  the  flow  of  water.  On  an 
accessible  drfnidng/ountoin  with  a  round  or 
oval  bowl  the  spout  must  be  positioned  so  the 
Jlow  of  water  is  within  3  in  (75  mm)  of  the  front 
edge  of  the  fountain. 


4.15.4  Controls.  Conb-ols  shall  compty  with 
4.27.4.  Unit  controls  shall  be  front  mounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post-mounted  cantilevered  units 
shall  have  a  clear  knee  space  between  the 
bottom  of  the  apron  and  the  floor  or  ground  at 
least  27  in  (685  mm)  high,  30  In  (760  mm) 
wide,  and  17  in  to  19  in  (430  mm  to  485  mm) 
deep  (see  Fig.  27(a)  and  (b)).  Such  units  shall 
also  have  a  minimum  clear  floor  space  30  in  by 
48  in  (760  mm  by  1220  mm)  to  allow  a  person 
in  a  wheelchair  to  approach  the  unit  facing 
forward. 

EXCEPTION:  These  clearances  shall  not  be 
required  at  units  used  primarily  by  children 
ages  12  arvd  younger  where  clear  floor  space  for 
a  parallel  approach  complying  with  4.2.4  is 
provided  and.  where  the  spout  is  no  higher  than 
30  in  (760  mm),  measured  from  the  floor  or 
ground  surface  to  the  spout  outlet 

(2)  Free-standing  or  built-in  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  that  allows  a  person  In  a  wheelchair 
to  make  a  parallel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  Closets. 

4.16.1  General.  Accessible  water  closets  . 
shall  comply  with  4.16.2  through  4.16.6. 

EXCEPTION:  Water  closets  used  primarily  by 
children  ages  12  and  younger  shall  be  permit- 
ted to  comply  with  4.16.7. 

4.16.2  C^ear  Floor  Space.  Clear  floor 
space  for  water  closets  not  in  stalls  shall 
comply  with  Fig.  28.  Clear  floor  space  may  be 
arranged  to  allow  either  a  left-handed  or  right- 
handed  approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shall  rvot  be  sprurxg  to  return  to  a 
lifted  position. 
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4.16.4*  Qfab  Bus.  Crab  ba»  for  water 
closets  not  located  In  stalla  ahaU  comply  vlth 
4.26  and  Fig.  29.  The  grab  bar  behind  Ote 

unter  closet  shoU  be  36  <n  (915  mrrU  ntfnfrnum. 

*•*?•••  n«Mfc  Contioto.  Fluah  controls 
anal  be  hand  operated  or  automcMe  and  ahaU 
comphr  with  4.27.4.  Controla  for  fluah  vahes 
ahaU  be  mounted  on  the  wide  alda  of  toilet 
•M  no  mora  than  44  In  luao  mm)  Nbow  tht 


[17-It 


30mm 


m 


4.16WUerClowts 


4.16.6  Dtepensen.  ToUet  paper  dispenaera 
ahaU  be  installed  within  reacCiTshofrSr^ 
F>S-  29(b).  Dfapenaers  that  control  dOiueru  or 

O^^  do  not  pemOt  continuous  ptverJktw.^yaU 
not  be  used. 

4.16.7*  WkOtr  doMteibr  Chlldrvn. 
Wbterdosets  uaedprtmorfli/  by  chOdnn  ogee 
"^jd|Wg«-a^ 
Pfffnnmt  ay  4,16,1, 


.Mam 


u 


BuIMn 


ng.27 
Drinking  Fountains  and  Water  Coolers 
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4.17  Toilet  ataHs 


(1)  Clear  Floor  ^Kux.  dear  floor  space  Jar 
water  closets  not  in  stalls  shaR  compty  wlJOi  Fig. 
28  except  that  the  centerttne  <y  water  dosets 
shaU  be  12tn.  mhibnum  to  18  in  maximum  (305 
mm  to  455  nun)  Jrom  the  side  wall  or  partition, 
dear  floor  space  may  be  arranged  to  allow 
etOier  a  kfi-  or  rl^-htmd  approach. 

(2)HelghL11iehelghtoJw€iterdosetsshaa 
be  11  tnmtnlmumto  17  in  maximum  (280  mm 
to  430  mmi,  measwvd  to  the  top  of  the  toilet 
seat  Seats  shall  not  be  sfming  to  retwn  to  a 
V^tedposttkjn. 

(3)  Grab  Bars.  Grab  bars  for  water  dosets 
not  located  in  stalls  shall  compiy  with  4.26  and 
Fig.  29  except  that  grab  bars  shall  be  mounted 
18  in  mtntmum  to  27  in  maximum  (455  mm  to 
685  mm)  above  titejlnishfloor  measwred  to  the 
grab  bar  centerVne.  The  grab  bar  behind  the 
water  doset  shall  be  36  In  (915  mm)  mtnimum. 

EXCEPTION:  If  adrntrOsbratiue  authorities 
requlreflush  corttrols  for  flush  vcdves  to  be 
located  In  a  position  that  coi^Ucts  with  the 
location  of  Oie  rear  grab  bcu;  then  that  grab  bar 
may  bespUtor.  at  water  dosets  with  a 
centerline  placement  below  15  in  (380  mm),  a 
reargrabbar24  bi (610 mm) mihtmum on  the 
open  side  of  the  toilet  area  shall  be  permitted. 

(4)  Flush  Controls.  Flush  controls  shall  be 
hand  operated  or  automatic  and  shall  comply 
with  4.27.4.  Controlsforflush  values  ShaU  be 
mounted  on  the  wide  side  of  the  toOet  area  no 
more  than  36  tn  (915  mm)  above  the  floor. 

(5)  Dispensers.  Toilet  paper  dispensers  shall 
be  installed  14  in  minimum  to  Win  maximum 
(355  mm  to  485  mm)  above  the  finish  floor 
measured  to  the  dispenser  centerline.  Dispens- 
ers that  control  delivery,  or  Oiat  do  not  permit 
continuous  paper  flow,  shall  ivot  be  used. 

4.17  Toilet  suns. 

4.17.1  Locatkm.  Accessible  toUet  stalls 
shall  be  on  an  accessible  route  and  shall  meet 
the  requirements  of  4. 1 7.2  Otrough  4. 1 7.6. 

EXCEPTION:  ToOet  stalls  used  primarily  by 
chUdrenages  12andyounger  shaU  be  permit- 
ted to  coniiply  with  4. 17.7. 

4.17.2  ViiterCloeeta.  Water  closets  in 
accessible  stalls  shaU  comply  with  4. 16. 
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4.17  iVUkltet  Stalls 


stoQ  land  any  obstruction  mat/ be  neduced  to  a 
iqf42in(1065mmi(Flg.30). 

[.6GnbBu».  Grab  bars  complytng 
!  lengthand  poattkmlng  shown  in  Fig. 
30(4|.  (14.  (c).  and  (d)  shall  be  provided.  Grab 

miqr  be  mounted  with  ai^  desired  method 
as  long  as  thqr  have  a  grilling  suTfiEu:e  at  the 
k>catt(ms  shown  and  do  not  obstruct  the 
required  dear  floor  area.  Grab  bars  shaU 
coia^  with  4.26. 

4.1  i7*3MleC  Stalls JbrChiUrvn.  ToOet 

staua  used  prtmcffily  by  dWdren  c^es  12  and 

y(M^shaU  comply  with  4. 17.7 as  pennUted 
by4-J7.1. 

(ti  Water  Closets.  Water  closets  bi  cucesslble 
stalls  shaU  OMnplty  with  4.16.7. 

G9  Size  and  Arrangement  Theslxeand 
amttgement  t^the  standard  toOet  stoU  shall 
con^ily  wtth  4.17.3  and  Fig.  30M.  Standard 
StalLiexcept  that  the  cerUerUneitf  water  dosets 
sheabe  12  In  mtvbmum  to  18  In  maximwn  (305 
mm  to  455  mm)Jrom  the  side  waU  or  partition 
and  the  minimum  depth  for  stalls  wiOi  waU- 
mounted  water  dosets  shall  be  59  in  (1500- 
mm).  Alternate  staUs  complying  wtth  Fig.  30(b) 
may  be  provided  where  permitted  by  4.17.3 
except  that  the  stall  ShaU  have  a  minimum 
depth  of  69  in  (1745  mm)  where  wall-mounted 

X  sets  are  provided. 
Clearances.  In  stcmdard  stalls,  the 
Jront  partition  and  cU  least  one  side  partition 
shall  provide  a  toe  dearance  of  at  least  12  in 
(305,mm)  above  Oiefnishfoor. 

(4iboors.  Toilet  stall  doors  shaU  comply  wtth 


Crab. 


fSjl  drab  Bars.  Grab  bars  shall  comjAy  with 
4.174$  and  the  length  and  positioning  shown  in 
Fig.  $0(a).  (b).  (d.  and  (d)  except  thatgrxib  bars 
shaflte  mounted  18  in  minimum  to  27  in 
maxa^un  (455  mm  to  685  mm)  above  thefnish 
foor\f^Kaswied  to  the  grab  bar  centerUne. 

EXCilFnON:  If  administrative  authorities 
requtneflu^  controls  for  flush  valves  to  be 
locatetltnaposttionthatcoriflictswiththe 
location  of  the  rear  grab  bar.  then  that  grab  bar 
may  be  spUt  or.  at  water  closets  with  a 


centerline  placement  bdow  15  in  (380  nvn).  a 
rear  grab  bar  24  in  (610  mm)  minimum  on  the 
open  side  qf  the  todet  area  sfkofl  be  permitted. 

4.18  Urinals. 

4.18.1  Oencnd.  Accessible  urinals  shall 
comidy  with  4.18. 

4.18.2  Height.  Urinals  sha]H}e  staU-type  or 
waO-hung  with  an  elongated  rim  at  a  maxi- 
mum (tf  17  in  (430  mm)  above  the  llnlah  floor. 

4.18.3  Omt  Floor  Space.  Adevfloor 
space  30  in  by  48  In  (760  mm  by  1220  mm) 
shall  be  provided  in  frcmt  (rf^  urinals  to  aOow 
forward  fiq>proach.  Ihls  dear  space  shall 
adjoin  or  overiap  an  access&le  route  and  shall 
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Fig.  31 
Lavatory  Oearances 
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Fig.  32 
Clear  Floor  Space  at  Lavatories 
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4.19  Lavmtoiles  and  mixors 


comply  with  4.2.4.  Urinal  shields  that  do  not 
extend  beyond  thefror^  edge  of  the  urinal  rim 
may  be  provided  with  29  in  (735  mm)  clearance 
between  them. 

4.18.4  Flnali  Controls.  Flush  controls  shall 
be  hand  operated  or  automatic,  and  shall 
comply  with  4.27.4.  and  shall  be  mounted  no 
more  than  44  in  (1 120  mm)  above  the  finish 
flocH'. 

4.19  Lavatories  and  MirrorB. 

4.19.1  Gcaeral.  The  requirements  of  4. 19 
shall  apply  to  lavatory  fixtures,  vanities,  and 
built-in  lavatories. 

4.19.2  Heifht  and  Clearaaces.  Lavatories 
shall  be  mounted  with  the  rim  or  cxmnter 
swface  no  higher  than  34  in  (865  mm)  above 
the  Jinish  floor.  Provide  a  clearance  of  at  least 
29  in  (735  mm)  above  the  finish  floor  to  the 
bottom  of  the  apron.  Knee  and  toe  clearance 
shall  comply  with  Fig.  31. 

EXCEPTION  1:  Lavatories  used  primartty  by 
i^radren  ages  6  through  12  shall  be  permitted  to 
have  an  apron  dearance  and  a  knee  clearance 
24  tn  (610  rrun)  high  mtntmum  provided  that  the 
rim  or  counter  surface  is  tm  higher  than  31  in 
(760  mm). 

EXCEPTION  2:  Lavatories  used  primartty  by 
children  ages  5  and  younger  shaR  not  be  re- 
quired to  meet  these  dearcmces  if  dear  floor 
space  fl)r  a  parallel  approach  complying  wUh 
>  4.2.4  is  provided. 

4.19.3  Clear  Floor  Space.  A  clear  floor 
space  30  in  by  48  in  (760  mm  by  1220  mm) 
comjdylng  with  4.2.4  shall  be  provided  in  front 
oi  a  lavatoiy  to  allow  forward  approach.  Such 
clear  fkxsr  space  shall  adjoin  or  oveiiap  an 
acccssiUe  route  and  shall  extend  a  maximum 
of  19  in  (485  mm)  underneath  the  lavatory  (see 
Fig.  32). 

4.19.4  Exposed  npes  and  Snrfiiees.  Hot 

water  and  drain  {ripes  under  lavatcHles  shall  be 
insulated  or  otherwise  con/iguned  to  protect 
against  contact  There  shall  be  no  sharp  or 
abrasive  surfaces  imder  lavatories. 

4.19.5  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronlcalfy^  controlled  mechanisms  are  examples 
of  acceptable  designs,  (/'self-closing  valves  are 
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4.24  Sinks 


q)<ite  complying  with  4.2.3  shall  be  ixtMded 
wiliHln  an  accessible  bathroom.  The  clear  floor 
spi^  at  fixtures  and  ccmtn^.  the  accessible 
roifte,  and  the  turning  space  may  overlap. 

4.^.4  Witter  Closcto.  If  toilet  stalls  are 
pnjtided,  then  at  least  one  shall  be  a  standard 
toilet  stall  complying  with  4. 17:  where  6  or 
mOfie  stalls  are  provkled,  in  addition  to  the  stall 
coinplying  with  4.17.3.  at  least  one  stall  36  (n 
01$  mm)  wide  with  an  outwani  swinging,  self- 

\ng  door  and  pamUel  gmb  bars  complytng 
wmFfg.  30(d)  and  4.26  shall  be  provided 
Water  closets  in  sudi  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  in  stalls,  then  at 
least  one  shall  comply  with  4. 16. 

4.39*5  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.2^.6  Lsvmtories  and  MOnors.  If  lavato- 
ries iand  mirrors  are  provided,  then  at  least  one 
of  each  shall  coolly  with  4.19. 

4.23.7  Controls  and  Dl^enaen.  If  con- 
trols, dispensers,  receptacles,  or  other  equip- 
me^  are  provided,  then  at  least  one  Of  «i^ 
shtdl  be  on  an  accessible  route  and  shall 
coflf  |)ly  with  4.27. 
i 

4.a|$.8  Bathing  and  Shower  PaeUities.  if 

tubs  or  showers  are  provided,  then  at  least  one 
accpsible  tub  that  complies  with  4.20  or  at 
leas^  one  accessible  shower  that  compiles  with 
4.21  shall  be  provided. 

4.2S.0*  Medicine  Cahlneto.  If  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than  44 
in  (^,120  mm)  above  the  floor  space.  The  floor 
sps^  shall  comj^  with  4.2.4. 

4.24  Sinks. 

4.24.1  GcneraL  Sinks  required  to  be  acces- 
sible by  4.1  shall  comply  with  4.24. 

4.24.2  Height.  Sinks  shaU  be  mounted  with 
the  counter  or  rim  no  higher  than  34  in  (865 
mm)  above  the  finish  floor. 

4.24.3  Knee  Clearance.  Knee  clearance 
that  ts  at  least  27  in  (685  mm)  h^.  30  in  (760 
mm)  wide,  and  19  in  (485  mm)  deep  shall  be 
proved  underneath  sinks. 


EXCEP77CW  I:  Sinfcs  used  prfmcv%  by  chOdren 
ages  6  thnougfh  J2  shall  be  permttted  to  hone  a 
knee  clearance  24  in  (610  mm)  high  minimum 

provided  that  the  rim  or  cotmter  swf ace  is  rv> 
hitter  than  31  in  (760  rrm^. 

EXCEPTION  2:  Sinks  used  prtmarUy  by  cMdren 
ages  5  and  younger  shall  not  be  required  to 
provide  knee  dearance  if  clear  floor  space  far  a 

parallel  approach  compfa/ir^  ivtth  4.2.4  is 
proubled. 

4.24.4  Depth.  Each  sink  shall  be  a  maxi- 
mum of  6-1/2  in  (165  mm)  deep. 

4.24.5  dear  Floor  Space.  A  dear  floor 
space  at  least  30  in  by  48  in  (760  mm  liy  1220 
mm)  cmnplying  with  4.2.4  shall  be  provided  in 
front  of  a  sink  to  allow  forward  approach.  The 
clear  floor  space  shall  be  on  an  accessible 
route  and  shall  extend  a  maximum  of  19  in 
(485  mm)  underneath  the  sink  (see  Fig.  32). 

4.24.6  Bzpooed  Pipes  and  Sarfaees.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  insulated  or  otherwise  cor^lgured  so 
as  to  protect  against  corvtacL  There  shall  be  no 
sharp  or  abra^ve  surfaces  under  sinks. 

4.24.7  Pancets.  Faucets  shall  comiriy  with 
4.27.4.  Lever-operated,  push-type,  touch- 
type,  or  electronically  controlled  mechanisms 
are  acceptable  designs. 

4.25  Storage. 

4.25. 1  General.  Fixed  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers 
required  to  be  accessible  by  4.1  shall  comply 
with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by  1220 
mm)  complying  with  4.2.4  that  allows  either  a 
forward  or  parallel  approach  by  a  person  using 
a  wheelchair  shaU  be  provided  at  accessible 
storage  fadllUes. 

4.25.3*  Height.  Accessible  storage  spaces 
shall  be  within  at  least  one  of  the  reach  ranges 
specified  in  4.2.5  and  4.2.6  (see  Fig.  5  and  Fig. 
6).  Clothes  rods  or  shehrs  shall  be  a  maxi- 
mum of  54  in  (1370  nun)  above  the  finish  floor 
for  a  side  approach.  Where  the  distcnce  from 
the  wheelchair  to  the  dothes  rod  or  she^  ex- 
ceeds 10  in  (255  mm)  (as  in  closets  wtOwut 
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4.26  Hmdraile.  Grab  Ban.  and  Tub  and  Shower  Seata 


MSbehes 


Fig.  38 
Storage  Shelves  and  Closets 


^>  Closets 


accessible  doors)  the  height  and  depth  to  the 
rod  or  ^lelf  shall  compfa/  wtOi  Ffg.  38(a)  and 
Fig.  38(b). 

4.25.4  Haidware.  Hardware  for  accessible 
stora^  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  pulls  are  accept- 
able. 

4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  GeneiaL  All  handrails,  grab  bars, 
and  tub  and  shower  seats  required  to  be  acces- 
sible by  4.1.  4.8.  4.9.  4.16.  4.17.  4.20  or  4.21 
shall  comply  with  4.26. 

4.26.2*  8lse-and  Spaeisg  of  (teid»  Ban 
and  Haadraila.  The  diameter  or  width  of  the 
gripping  surfaces  <^  a  handrail  or  grab  bar 
shall  be  1-1/4  in  to  1-1/2  in  (32  mm  to  38 
mm),  or  the  shape  shall  provide  an  equivalent 
gripping  surface.  If  handrails  or  grab  bars  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shaU  be  1-1/2  in  (38 
mm)  (see  Fig.  39(aO.  (b).  (c).  and  (eJi.  Handrails 
may  be  located  in  a  recess  if  the  recess  is  a 
maximum  of  3  in  (75  mm)  deep  and  extends  at 
least  18  in  (455  mm)  above  the  top  of  the  rail 
(see  Fig.  39(d)). 

4.26.3  Stmctnral  Strength.  The  struc- 
tural strength  of  grab  bars,  tub  and  shower 
seats,  fasteners,  and  mounting  devices  shall 
meet  the  following  specification: 


(1)  Bending  stress  in  a  grab  bar  or  seat 
induced  by  the  maximum  bending  moment 
from  the  application  of  250  Ibf  (1 112N)  shall  be 
less  ttian  the  allowable  stress  for  the  material 
of  the  grab  bar  or  seat. 

(2)  Shear  stress  induced  in  a  grab  bar  or 
seat  by  the  appUcation  of  250  Ibf  (11 12N)  ^lall 
be  less  than  the  allowable  shear  stress  for  the 
material  of  the  grab  bar  or  seat.  If  the  coniwc- 
tion  between  the  grab  bar  or  seat  and  its 
mounting  bracket  or  other  support  is  consid- 
ered to  be  fully  restrained,  then  direct  and 
torsiorud  shear  stresses  shall  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  induced  in  a  fastener  or 
mounting  device  from  the  application  of  250 
Ibf  (1 1 12N)  shall  be  less  than  the  allowable 
lateral  load  of  either  the  fastener  or  mounting 
device  or  the  supporting  structure,  whichever 
is  the  smaller  allowable  load. 

(4)  Tensile  force  induced  in  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of  250 
Ibf  (1 1 12N)  shall  be  less  than  the  allowable 
withdrawal  load  between  the  fastener  and  the  . 
supporting  structtire. 

(5)  Grab  bars  shall  not  rotate  within  their 
fittings. 
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4.32  Fixed  or  Built-in  Seatinf  and  Table* 


4.3|l.7  Telephone  Books.  Telephone 
bo6ks.  If  provided,  shall  be  located  in  a  position 
th^  canities  with  the  reach  ranges  spedfied  in 
4.2.6  and  4.2.6. 

4.$1.8  Cord  Length.  The  cord  from  the 
tem>hone  to  the  handset  shall  be  at  least  29  in 
(73^  mm)  long. 

44l  .9*  Text  Telephones  (mat  Re- 
9119^  by  4.1. 

(^  Text  telephones  (HYs)  used  wtthapay 
telephone  shall  be  permanently  qffboed  within, 
oraOfacent  to,  the  telephone  enclosure.  If  an 
acoustic  coupler  is  used,  the  lOqjhone  cord 
shai  be  st^Bpciently  long  to  allow  connection  of 
the  text  telephone  CTIY)  and  the  telephone 
nec^loer. 

Ba  Pay  tdephones  designed  to  accommodate 
apmabietext  telephone  (TTYi  shaU  be 
eqii^ped  urfth  a  sheffarvd  an  electrical  outlet 
wttnn  or  acyacent  to  the  telephone  enclosure. 
The  telephone  handset  shall  be  capable  of  being 
pHak^JIxish  on  the  surface  of  the  shelf.  The 
she^  shall  be  capable  of  accommodating  a  text 
telephone  riTY)  and  shaU  have  6  in  (152  mm) 
mifipium  uertlcal  deararvce  tn  the  area  where 
the  tiext  telephone  CTTY)  is  to  be  placed. 

(31  Equiualentfacilttation  may  be  provided. 
fbri^xoinpie,  aportable  text  telephone  (TTY) 
fjbe  made  available  in  a  hotel  at  the  regis- 
on  desk  if  it  is  available  on  a  24-hour  basis 
for  iike  with  nearby  public  pay  telephones.  In 
thisi  l^tcmce.  at  least  one  pay  telephone  shall 
contpfywiOx  paragraph  2  of  this  section.  In 
addttion,  tfan  acoustic  coupler  is  used,  the 
tel^hone  handset  cord  shall  be  sufficiently  Umg 
so  04  to  aUou>  cormection  of  the  text  telephone 
(m'i and  the  telephone  receb)er.  Directional 
signdaeshaU  be  provided  and  shall  comiAu 
wtttM.30.7.  t"i>    ^ 


4. 
Tidil 
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Fixed  or  Built-in  Seating  and 


4.3^1  Minimnm  Nnmber.  Fixed  or  built-in 
seating  or  tables  required  to  be  accessible  by 
4.1  shall  comply  with  4.32.2  through  4.32.4. 

EXCEPTION:  Fixed  orbuiU-in  seating  or  tables 
usedprimarUy  by  dvOdren  ages  12  and  younger 
ShaU  be  permitted  to  comply  with  4.32.5. 


4.32.2  Seating.  If  seating  spaces  for  people 
in  wheelchairs  arc  provided  at  Jlxed  tables  or 
counters,  dear  floor  space  complying  with 
4.2.4  shall  be  provided.  Such  clear  floor  space 
shall  not  overlap  knee  space  by  more  than  19 
In  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances,  if  seating  for 
people  in  wheelchairs  is  provided  at  tables  or 
counters,  knee  spaces  at  least  27  in  (685  mm) 
high.  30  in  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  4^. 

4.32.4*  Height  of  Tibles  or  Coonters. 

The  tops  of  accessible  tables  and  counters  shall 
be  firom  28  in  to  34  in  (710  mm  to  865  mm) 
abooe  the  finish  floor  or  ground. 

4.33.5  Children's  Fixed  or  Built-in 
Seatitm  <M<1  Tables.  Fixed  or  buHt-in 
seating  or  tables  used  priirtarily  by  dvUdren 
ages  12  and  younger  shall  con^iiy  with  4.32.5 
as  permitted  by  4.32.1. 

EXCEPTION:  Fixed  or  buiU-tn  seating  or  tables 
used  primarily  by  dvUdren  ages  5  and  younger 
shall  rvot  be  required  to  comply  with  4.32.5  tf 
clear fioor  space  connplytng  with  4.2.4  parallel 
to  fixed  taties  or  counters  is  provided. 

(1)  Seating.  If  seating  ^xuxs  fix  people  in 
wheelchairs  are  provided  at  fixed  tables  or 
counters,  clear  fioor  space  complying  with  4.2.4 
shall  be  provided.  Such  clear  fiom  space  shall 
not  overlap  knee  space  by  more  than  19  in  (485 
mm)  (see  Fig.  45). 

(2)  Krwe  Clearances.  If  seating  for  pet^  tn 
wheeldvairs  is  provided  at  tables  or  counters, 
knee  spaces  at  least  24  tn  (610  mm)  high,  30  tn 
(760  mm)  wide,  and  19  in  (485  mm)  deep  shall 
be  provided  (see  Fig.  45). 

(3)  Height  ofTcMes  or  Counters.  The  tops  of 
accessible  tables  and  counters  shall  befi^  26 
in  to  30  in  (660  mm  to  760  mm)  above  thefi^h 
fioor  or  ground. 

4.33  Assembly  Areas. 

4.33.1  Minimnm  Nnmber.  Assembly  arid 
associated  areas  required  to  be  accessible  by 
4.1  shall  comply  with  4.33. 
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4.33.2*  Sixe  of  Wheelchair  Locationa. 

Each  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown  In 
Fig.  46. 

4.33.3*  Placement  of  Wheelchair  Loca- 
tiona. Wheelchair  areas  shall  lie  an  Integral 
part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  peopie  with  physical 
disabOtOes  a  choice  of  acbnission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  general  public.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means  of 
egress  in  case  of  emergency.  At  least  one 
comparUonfixed  seat  shall  be  provided  next  to 
each  wheelchair  seating  area.  When  the  seat- 
ing capacity  exceeds  300.  wheelchair  spaces 
shall  be  provided  in  more  than  one  locatiort 
Readily  removable  seats  may  be  installed  in 
wheelchair  spaces  when  the  spaces  are  not 
required  to  accommodate  wheelchair  users. 

EXCEFTION:  Accessible  viewing  positions  may 
be  clustered  for  bleachers,  balconies,  cmd  other 
areas  having  sight  lines  that  require  slopes  of 
greater  than  5  percent  Equtvalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Snrfacea.  The  ground  or  floor  at 
v^eelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 


4.33  Aaaemhly  Areaa 


seA 
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A«.Ai$  Whselehalr  Tuafaif  Bpmem 


sobt-ambulatoiy  person.  There  wHl  be  little 
leey^iDT  swaying  or  missteps  (see  Fig.  Al). 

.A4i^.3WheelclMlrTanilag8pMe.  These 
pui^ettnes  speedy  a  minimum  ^Mce  (^60  in 
(1525  mm)  diameter  or  a  60  bfibySOin  (1525 
mmhy  1525  mmi  T-shaped  ^jaoe  for  &  ptvoOng 
180-<k9eetumofaidiedchair.  This  space  is 
usually  satisfactmy  Cm-  turning  around,  but 
may  people  wiM  not  be  aMe  to  turn  without 
repfented  tries  and  bunqiing  into  surrounding 
obfects.  The  q>ace  shown  in  Fig.  A2  will  allow 
moft  whedchatr  users  to  coomlete  U-turns 
wld^mt  difficulty. 

A4. 


4  Clear  Floor  or  Gfonad  Space  for 
^lekaire.  The  whedchalr  and  user 
shoMn  in  Fig.  A3  represent  typical  dimensions 
for  a  large  adult  male.  The  qnce  requirements 
in  t^  guideUne  are  based  upon  maneuvertng 
deatrtuices  that  will  accommodate  most  whed- 
chatts.  Fig.  A3  provides  a  imifOTm  refermce  far 
des^  not  covered  by  this  guidettne. 

Ji«lA4^.BReaai.  Readinu^esjbr 
">  seated  In  wheelchairs  may  bejurttyer 
\1nFlg.A3M.  These  dnu^ngs  appmxl- 
mat^tnOwpkn  vtew  (he  Ifi/brmoOon  shown  tn 
FlgM.5.and6. 

The  JbUowtiig  table  pmuldes  guidance  on  readi 
rangts  for  chadren  according  to  cige  where 
bunding  eiements  such  as  coat  hooks,  lodcers. 
or  c^ntixjls  and  t^)erating  mechanisms  are 
deslgiedjbr  use  primarOy  by  OiOdren.  These 
dinwnstoris  apply  to  either  firward  or  sfde 
reaches.  AcoessAIe  elements,  controls,  and 
operating  mechanisms  designedjbr  adutt  use  or 
dUldren  over  age  12  can  be  Uxabed  outside 
these  ranges  but  must  be  within  the  oduU  teach 
ranges  required  by  4.2.5  and  4.2.6. 


A4 


FigA4 
Care  Technique 


Children's  Xeach  Ranges 


Forward  or  Side 
Reach 


High  (maximum) 


Low  (mnimum) 


Ages  3  and  4 


36  in  (915  mm) 


20  in  (510  mm) 


Ages  5  through  8 


40  in  (1015  mm) 


18  in  (455  mm) 


Ages  9  through  12 


44  in  (1120  mm) 


16  in  (405  mm) 
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A4.3  AcceMible  Route 


A4.3  Accessible  Route. 
A4.3.1  Geaeral. 

(1)  Travel  Distances.  Many  people  with 
mobility  Impairments  can  move  at  only  very 
slow  speeds:  for  many,  traveling  200  ft  (61  m) 
could  take  about  2  minutes.  This  asstunes  a 
rate  of  about  1.5  ft/s  (455  mm/s)  on  level 
groimd.  It  also  assumes  that  the  traveler 
would  move  continuously.  However,  on  trips 
over  100  ft  (30  m).  disabled  people  are  apt  to 
rest  firequently.  vAilch  substantially  increases 
their  trip  times.  Resting  periods  ol  2  minutes 
for  eveiy  100  ft  (30  m)  can  be  used  to  estimate 
travel  times  for  people  with  severely  limited 
stamina.  In  inclement  weather,  slow  progress 
and  resting  can  greatly  increase  a  disabled 
perscMi's  e]qx>sure  to  the  elements. 

(2)  Sites.  Level,  indirect  routes  or  those  with 
running  slopes  lower  than  1:20  can  sometimes 
provide  more  convenience  than  direct  routes 
with  nuudmvun  allowable  slopes  (w  with  ramps. 

A4.3. 10  Egress.  Because  pec^le  with  dis- 
abilities may  visit,  be  empkyjred  or  be  a  resi- 
dent in  any  building,  emergency  management 
plans  with  specific  provisions  to  ensure  their 
safe  evacuation  also  play  an  essential  role  in 
fire  safety  and  Ufie  safety. 

A4.S.11.3  StaUwoyWidai.  A  48  in  (1220 
mm)  wide  exit  stainutiy  is  needed  to  allow 
assisted  evacuation  (e.g..  carrying  a  person  in  a 
ivheekhairi  without  encroadtlng  on  0*e  exit 
path,  for  an^jvlaionj  persons. 


A4A 
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athnntaae  to  this  design  Is  Omt  nn  Mfffffonot 
signtge  Is  needadbeocuaecdl  spaces  am  txxomr 
nitxiiittf  a  uon  iDtth  a  side-mounted  ^  or  nm\p. 
Ms^4  there  is  no  competWon  between  cars  and 
txvi^^  spaces  since  oB  spaces  am  acoonvnch 
dat^etther.  Fiu^termore.  ^le  wider  ^pcKX perrrtUs 
v^fldestoparktoonesideortheoOtertoiailnate 
laa  h  f3350  nvrV  space  to  oOoto  persons  to  extt 
ond^Uer  tfie  ueMde  on  either  (he  dffuer  or 
pos^ienger  side,  otthotfiih.  in  some  cases,  this 
would  require  exiting  or  enlerfr^  uiithotii  a 
marl^  access  aisle. 

i4n  essential  CDosiderDiionjKr  any  <fes|^tofKB*n 
the  <!»cess  aisle  feud  uHth  the  pcgfct^  apace.  Sfrice 
"    'U'''iadisabilb^us*va4florrarrpimust 
Tuthfritheoooessaisle;  the^able  owioi 
trnnp  or  sloped  area  The  access  aisle 
;  connectod  Id  an  accessUe  rouie  to  ffie 
late  aooessUe  entrance  of  a  buidb^  or 
TheparfcfryaoDessaHie  must  either  Mend 
looessAle  route  or  houe  a  curb  rorrf) 
fuMi4.7.  SudiaoMbrannpapent^must 

^ — I  u^thin  the  oooess  aisle  boundaries;  not 

u>llh^theparlc*95paQel>oundaries.  VH^brtmMtOu. 
fffonJJaciUesapedeslgnedwieiaranipltwils 
biocM  when  any  uehicleparfcB  *i  the  accessible 
^padi  iVsathen9qu*ed-d»nen8<ans<2ftfK(xxsss 
aislej<anno(  be  resirictad  fvpiantarsv  curbs  or  ujheei 


StOD^ 


A4.$t4  aignmB.  Si9i8  designating  paridng 
places  for  disabled  people  can  be  seen  from  a 
driver's  seat  If  the  signs  are  mounted  high 

enoi^  above  the  0iound  and  located  at  the 
fronlj  pf  a  parking  space. 

A«.ci5  Hartioal  Cleanmce.  High-top  vans. 
vAiich  dlsaUed  people  or  ttanqMctatlmi  services 

often  Use.  require  hl^ier  deanuices  In  paridng 
gara^  than  automobiles. 


A4^1  OeiienL  Rampe  are  essential  for 
«Aiedtiialr  users  If  devatcrs  or  lifts  are  not 
available  to  connect  dlfiEerent  levels.  Howiever. 
some  people  who  use  walking  aids  have  difficulty 
with  ramps  and  prefer  stairs. 

A4A8  8topeaadlUM.  Rorrv)  slopes  beiuwen 
i:16ppd  1:20  are  preferred  The  ability  to 
mandge  an  incline  Is  related  to  both  Its  skipe  and 
Itslef^.  Wheek:halr  users  with  disabilities 
affec^ihg  their  arms  or  with  low  stamina  have 
serloii]8  difficulty  using  inclines.  Most  ambula- 
tory people  and  most  people  »^  use  v^eel- 
chalrSican  manage  a  sk>pe(rf°  1:16.  Many  people 


At^ 


cannot  manage  a  sk>pe  of  1: 12  for  30  ft  (9  m). 

A4^.4  UmdbtgB.  LeveHandtngscveesservtkd 
toward  rnaintatnlng  an  aggregate  ^kjpethcxt 
conpUeswtth  these  guidelines.  A  nonp  iandir^ 
that  is  nodeuet  causes  infiii*hinNusftryuheei- 
chairs  to  tfp  badoDord  or  bottom  out  uhen  the 
rorry)  is  approached. 


AAAJlBmadnOm.  The  requirements  for  stair 
and  ran^>  handrails  in  this  guidelfrie  are  for 
adults.  When  children  are  pdrx^xd  users  in  a 
bulkUng  or  facUUy  (e.g.  elementary  schools),  a 
second  set  of  haridralls  at  an  appropriate  height 
can  assist  then  and  aki  in  prevcntli^  acddents. 
A  maxftnum  height  of  28  inches  measured  to  (he 
^^thegr^pptng  surface Jrom  the  rorry  sujaoe 
or  Stat  nosing  Is  recommended  for  hcavimas 
designed  for  dtOdren.  Su/jlcientuertkxildearanoe 
bettaetn  upper  and  lomer  handrails /9  inches 
mMmunU  should  be  prouided  to  he^  prevent 
entnuprrienL 

A4^audn, 

A4AlMMmum  Number.  a^Mertrcwf 
*'*eritr  sia*s  connect*^  leueis  that  are  not  eorfr 
ne^  b|/ an  eleuota;  rarrp^  or  other  accessible 
means  qf  uerfioal  access  hone  to  conpl/ ujCh  4.9. 


SeeA4.8.5. 


A4«9.0  i 

A4.10  EkfvataffB. 


A4.10.6  Door  ftotacthre  and  Reopenlag 
Device.  The  required  door  reopening  devtee 
woukl  Ixdd  the  door  open  for  20  seconds  if  the 

doorway  remains  obstructed.  After  20  seconds, 
the  door  m^  begin  to  ckMe.  However,  if  de- 
signed in  accorxianoe  with  ASMEAi  7. 7-1990. 
the  door  ckMlng  movement  couM  still  be  st(^>ped 
if  a  person  or  object  exerts  sufficient  iiorce  at  ariy 
point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timiiif  for  w«w 
Otflo.  This  para9it4>h  tdlows  variation  in  the 
location  <tf  caD  butt(ni8.  advance  time  for  warn- 
ing sigruds.  arxl  the  do«--holdlng  period  used  to 
meet  the  time  requirement 

A4.10.12CarCoiitrola.  Irxhistry-wkle 
standardizatton  of  devator  omtrol  pand  design 
would  make  all  elevators  significantly  more 
convenient  for  use  by  peopic  with  severe  visual 
impairments.  In  many  cases,  it  will  be  possible 
to  locate  the  hi^iest  control  on  elevator  pands 
within  48  in  (1220  mm)  fitnn  the  floor. 
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A4.16  Water  CloMts 


A4. 16  Water  CIomU. 

A4.16.3Hel^t.  Height  preferences  for  toilet 
seats  vaiy  considerably  among  disabled 
people.  Higher  seat  heights  may  be  an  advan- 
tage to  some  ambulatory  disabled  people,  but 
are  often  a  disadvantage  for  wheelchair  users 
and  others.  Toilet  seats  18  in  (455  mm)  high 
seem  to  be  a  reasonable  compromise.  Thick 
seats  and  filler  rings  are  available  to  adapt 
standard  fixtures  to  these  requirements. 

A4.16.4  Grab  Bars.  Fig.  A6(a)  and  (b)  show 
the  diagonal  and  side  approaches  most  com- 
monty  used  to  transfer  from  a  wheelchair  to  a 
water  closet.  Some  wheelchair  users  can 
transfer  from  the  front  of  the  toilet  ii^ile  others 
use  a  90-d^ree  approach.  Most  people  who 
use  the  two  additional  approaches  can  also 
use  either  the  diagonal  approach  or  the  side 
ai^roach. 

A4.16.S  Ftnak  Coatiola.  Flush  valves  and 
related  plumbing  can  be  located  behind  walls 
or  to  the  side  of  the  toilet,  or  a  toilet  seat  lid 
can  be  provided  if  plumbing  fittings  are  di- 
rectly behind  the  toilet  seat.  Such  designs 
reduce  the  chance  of  injiuy  and  imbalance 
caused  by  leaning  back  against  the  fittings. 
Flush  controls  for  tank-type  toilets  have  a 
standardized  moiuiting  locaticm  on  the  left  side 
of  the  tank  (facing  the  tank).  Tanks  can  be 
obtained  by  special  order  with  controls 
mounted  on  the  right  side.  If  administrative 
authorities  require  flush  controls  for  flush 
vahres  to  be  located  in  a  position  that  conflicts 


with  the  location  of  the  rear  grab  bar,  then 
that  bar  may  be  split  or  shifted  toward  the 
wide  side  of  the  toilet  area. 

A4.16.7  Water  Closets  for  Children, 

The  requirements  in4.16.7aretobeJoUowed 
where  the  exception.  Jar  children's  water  closets 
in  4.16.1  is  utdtzed.  Use  of  this  exception  is 
optional  since  these  guidelines  do  not  require 
water  closets  or  other  building  elements  to  be 
designed  according  to  children's  dimensions. 
ThefoUowing  table  provides  additional  guid- 
ance in  applyijyg  the  specifications  for  water 
cktsetsjor  dhMren  according  to  the  age  group 
served  and  reflects  the  differences  tn  the  size, 
stature,  and  reach  ranges  (^children  3  through 
12.  The  specyUxitions  chosen  should  corre- 
spond to  the  age  of  the  primary  user  group. 
The  spectfications  of  one  age  group  should  be 
apjpiied  consister\tiy  in  the  bfi^allation  of  a 
water  doset  and  related  elements. 

A4. 17  Toilet  StaUa. 

A4.17.3  ^ze  and  Arrangement,  This 
section  requires  use  qfthe  60  in  (1525  mm) 
stcmdard  stall  (Figure  30(a))  and  permits  the 
36  tn  (915  mm)or48in  (1220  mm)  wide 
tdiemate  stall  (Figure  30(b))  only  in  alterations 
where  provision  oJOve  standard  stall  is  techni- 
cally infeasible  or  where  local  plumbing  codes 
pnjftlbtt  reduction  In  the  tuimber  of  fixtures.  A 
standard  stall  provides  a  dear  space  on  one 
side  qfthe  water  doset  to  enable  persons  who 
use  wheeldiairs  to  petform  a  side  or  diagonal 
transfer  from  the  wheeldiair  to  the  water 


Spec^icaJtionsfor  Water  Closets  Serving  Children  Ages  3  through  12 


Ages  3  and  4 

Ages  5  through  8 

Ages  9  through  12 

(1)  Water  Closet 
Centerline 

12  in 
(305  mm) 

12  to  15  in 
(305  to  380  mm) 

15  to  18  in 
(380  to  455  mm) 

(2)  Toilet  Seat 
Height 

11  to  12  in 
(280  to  305  mm) 

12  to  15  in 
(305  to  380  mm) 

15  to  17  in 
(380  to  430  mm) 

(3)  Grab  Bar 
Height 

18  to  20  in 
(455  to  510  mm) 

20  to  25  in 
(510  to  635  mm) 

25  to  27  in 
(635  to  685  mm) 

(4)  Dispenser 
Height 

14  in 
(355  mm) 

14  to  17  in 
(355  to  430  mm) 

17  to  19  in 
(430  to  485  mm) 

AlO 
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dojsiet  Hotueuer  some  persons  wtthdlsabiUUes 
vc^  usemobOUy  aids  sudi  as  walkers,  canes 
or  cnutdws  are  better  abie  to  use  the  two  parvd- 
lelmab  bars  inthe36in  (915  mm)  wide  alter- 
nate staB.  to  adiieve  a  standing  posttlori. 

In  large  toOet  rooms,  lobere  sixormore  toOet 
stal^  are  provided,  tt  is  therefore  requted  that 
a3^in(915mni)wldestalluriOipamllelgrab 
ban  be  provided  iDjuUttitia  to  Oiestandanl 
stall  required  in  new  construction.  The  36  in 
(9 1$  mm)  width  is  necessary  to  aMeuepmper 
us^  of  the  grab  bars:  wider  stalls  would  position 
thegrabbars  too  far  apart  to  be  easOy  used 
andinarrower  stalls  ivould position  Ote grab 
bars  too  dose  to  the  water  Ooset  Sfncethe 
sttM  is  primarily  intended  far  use  by  persons 
usihg  canes,  crutches  and  walkers,  rather  than 
uOteeVOwirs.  the  ler^th  of  the  stall  could  be 
conftentlonaL  The  door,  however,  must  swing 
outUwvd  to  ensure  a  usable  space  for  people 
whtuse  crutdhes  or  wadkers. 

A4;1.7.5  DOOTS.  To  make  it  easier  for  wfaeel- 
chailf  users  to  dose  toilet  staU  doora.  doors  can 
be  provided  with  closers,  spring  hinges,  or.  a 
puQ  bar  mounted  on  the  inside  surface  of  the 
door  near  the  hinge  side. 


A4.17  ToOet  Stalls 


A4.1 7.7  Ibilet  Stalls JbrChlldrvn.  See 

A4.16.7. 

A4.19  Laratoriea  aad  Mirxon. 

A4.19.6  mnoxm.  If  mirrors  are  to  be  used 
by  both  ambulatoiy  people  and  viieelchalr 
utfers.  then  they  must  be  at  least  74  in  (1880 
mm)  high  at  their  topmost  edge.  A  single  full 
length  mirror  can  accommodate  all  people, 
including  children.  Oearfloorspacefara 
forward  approach  30  by  48  inches  (760mmby 
1220  mm)  should  be  provided  infiont  offim 
length  mirrors.  Doors  should  rwt  swing  into  this 
dear  floor  space.  Mirrors  provUied  above 
lavatories  designed  far  dttUben  shoukl  be 
mounted  with  Ote  bottom  edge  of  the  reflecting 
surface  no  higher  than  34  inches  (865  mni) 

above  theflnishfloor  or  at  the  lowest  mounting 

belgiht  permitted  by  fixtures  and  related  de- 
ments. 

A4.21  Shower  Stalls. 

A4.ai.l  Geaexal.  Shower  stalls  that  are  36 
in  by  36  in  (915  mm  by  915  mm)  wide  {n-ovlde 
additional  safety  to  people  »^o  have  difficulty 
maintaining  balance  because  all  grab  bars  and 
walls  are  within  easy  reach.  Seated  people  use 


Fig.  A? 


All 
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A4.23  Bathrooms,  Bathing  Facilities,  and  Shower  Rooms 


the  waDs  of  36  in  by  36  in  (915  nun  by  915 
mm)  showers  for  back  support.  Shower  stalls 
that  are  60  in  (1525  mm)  wide  and  have  no 
curb  may  increase  usability  of  a  bathroom  by 
v^eelchalr  users  because  the  shower  area 
provides  additional  maneuvering  space. 

A4^2  ToUet  Rooms. 

A4.22.3  Gear  Floor  Space.  In  many  smcdl 
facilities,  single-user  restrooms  may  be  the  only 
fadUties  providedjor  all  building  users.  In 
addHhan,  the  guidelines  allow  the  use  of 
'unisex'  or  'family'  accessible  toilet  warns  in 
alterations  when  technical  irtfeasibHtty  can  be 
demonstrated.  Experience  has  shown  that  the 
provision  of  accessible  "unisex"  or  stngle-user 
restrooms  is  a  reasonable  way  toprovide 
access  for  wheelchair  users  and  any  atten- 
dants, especially  u^ien  attendants  are  of  the 
opposite  sex.  Since  these  facilttles  have  proven 
sousefiil.  it  is  often  considered  advantageous  to 
install  a  "unisex'  toilet  room  in  new  facilities  in 
addition  to  making  the  multl-staU  restrooms 
accessible,  especially  in  shopping  malls,  large 
auditoriums,  and  convention  centers. 

Figure  28  (section  4.16)  provides  minimum  dear 
floor  space  dimensions  for  toilets  in  accessible 
'unisex'  toilet  rooms.  The  dotted  tines  desig- 
nate the  minimum  clear  floor  space,  depending 
on  the  direction  of  approach,  required  for  wheel- 
chair users  to  transfer  onto  the  water  closet 
The  dimensions  of  48  in  (1220  mm)  and  60  tn 
(1525  mm),  respectively,  correspond  to  the 
space  recpiiredfor  the  two  common  transfer 
aj^roaches  utiUzed  by  wheelchair  users  (see 
Fig.  A6).  It  is  important  to  keep  in  mind  that 
the  placement  of  tile  lavatory  to  the  immediate 
side  of  the  water  doset  wHl  predude  the  side 
approach  transfer  Ulustrated  in  Figure  A6(b). 
To  accommodate  the  side  transfer,  the  space 
adfacent  to  the  wcder  doset  must  remain  dear 
of  obstruction  for  42  tn  (1 065  mm)  from  the 
centertine  of  the  toilet  (Figure  28)  and  the 
lavatory  must  not  be  located  within  this  dear 
space.  A  tumUig  circle  or  T-tum,  the  dear  floor 
space  at  the  lavatory,  and  maneuvering  space 
at  the  door  must  be  considered  when  determin- 
ing the  possible  wall  locations.  A  privacy  latch 
or  other  accessible  means  of  ensuring  privacy 
during  use  should  be  provided  at  the  door. 

RECOMMENDA7TOJVS: 

1.  In  new  construction,  accessible  single-user 
restrooms  may  be  desirable  in  some  situations 
because  they  can  accommodate  a  wide  variety 


of  building  users.  However,  they  cannot  be 
used  in  lieu  of  making  the  multi-stall  toOet 
rooms  accessible  as  required. 

2.  Where  strict  compliance  to  the  guideXtnesfar 
accessible  toilet  facilities  is  technically  infea- 
sQsle  tn  the  alteration  of  existing  facilities, 
accessible  'unisex'  toilets  are  a  reasonable 
alternative. 

3.  In  designing  accessiMe  single-user 
restrooms.  the  provisions  (^adequate  space  to 
allow  a  side  transfer  will  provide  accornmoda- 
Hon  to  the  largest  number  of  wheeldialr  users. 

A4.23  Bathrooms.  Bathing  FaciUties. 
and  Shower  Rooms. 

A4.23.3  Clear  Floor  Space.  Figure  A7 
shows  two  possible  con/igurattons  of  a  toilet 
room  with  a  roll-in  shower  The  specific  shower 
shown  is  designed  to  fit  exactly  wiOtin  the 
dimensions  of  a  standard  batt^ib.  Struxthe 
shower  does  not  have  a  lip.  the  floor  space  can 
be  used  for  required  maneuvering  space.  This 
would  permit  a  toilet  room  to  be  smaller  than 
would  be  permitted  with  a  bathtub  and  still 
provide  enoughfloor  space  to  be  considered 
accessible.  This  design  c€m  provide  accessHM- 
tty  in  facilities  where  space  is  at  a  premium  (Le.. 
hotels  and  medical  care  facilities).  The  alter- 
nate roll-in  shower  (Fig.  57b)  also  provides 
st^fficient  room  for  tiie  "T-tum'  and  does  not 
require  plumbing  to  be  on  more  than  one  wall 

A4.23.9  Medicine  Cabinets.  Other  alter- 
natives for  storing  medical  and  personal  care 
items  are  veiy  useful  to  disabled  people. 
Shelves,  drawers,  and  floor -moiuited  cabinets 
can  be  i»t>vided  within  the  reach  ranges  of 
disabled  people. 

A4.25.3  Height.  For  guidance  on  children's 
reach  ranges,  see  A4.2.5  &  4.2-6. 

A4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Se*ts. 

A4.26.1  General.  Many  disabled  people  rely 
heavily  upon  grab  bars  and  handrails  to 
maintain  balance  and  prevent  serious  falls. 
Many  people  brace  their  forearms  between 
supports  and  walls  to  give  them  more  leverage 
and  stability  in  maintaining  balance  or  for 
Ufllng.  The  grab  bar  clearance  of  1-1/2  in  (38 
mm)  required  in  this  guideline  is  a  safety 
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A4.27  Controls  and  Operating  tMeOumisms 


cleiirance  to  prevent  Injuries  resulting  from 
annis  slli^lng  thnnigh  the  openings.  It  also 
prohHdes  adequate  grlpi^ng  room. 

A4itl6.2  8ise  and  ^Melng  of  Grab  Ban 
anH  Handrails.  This  spe^flcatlon  allows  for 
alternate  shapes  of  handrails  as  l(mg  as  they 
allo«r  an  (^posing  grip  similar  to  that  provided 
by  at  circular  section  of  1-1/4  In  to  1-1/2  In 
(32linmto38nun}. 

Ad]27  Controls  and  Operating 
Mechanisms. 

A4\27.3  Height  Flg.Aajurthermustrates 
mailfiaiory  and  advisory  control  mounting 
heiifiu  provisions  for  typical  equipmenL 

Ele^plcal  receptacles  irtstaUed  to  serve  indi- 
vidiud  appUdnces  and  not  intended  fw  reguiar 
(^J^fquent  use  by  building  occxjpants  are  not 
"BqWned  to  be  mourvted  within  the  speckled 
reach  ranges.  Examples  uHtuid  be  receptacles 
installed  spectficallyfor  wall-mounted  clocks, 
refiigerators,  and  microuxwe  ovens.  For  guid- 
ance on  children's  reach  ranges,  see  A4.2.5  &, 
4.2.t. 


A4.28Alanna. 

A4.28.2  AndiUe  Alarms.  Audible  emer- 
gency signals  must  have  an  Intensity  and 
frequency  that  can  attract  the  attention  of 
Individuals  who  have  partial  hearing  loss. 
People  over  60  years  of  age  generally  have 
difficulty  perceiving  frequencies  higher  than 
10.000  Hz.  An  alarm  signal  which  has  a 
periodic  element  to  its  sIgncU,  such  as  single 
stroke  bells  (clang-pause-  dang-pause).  hi-low 
(up-down-up-down)  and  fast  whoop  (on-qff-on- 
qff)  are  best  Avoid  continuous  or  reverberating 
tones.  Select  a  signal  which  has  a  sound 
characterized  by  three  or  four  dear  tones 
without  a  great  deed  of  yvoise"  in  between. 

A4.28.3  l^nal  Alanns.  The  specifications 
in  this  section  do  not  preclude  the  use  of  zoned 
or  coded  alarm  systems. 

A4.28.4  Amdllary  Alarms.  Locating  visual 
emergency  alarms  In  rooms  w^ere  persons 
who  are  deaf  may  woiic  or  reside  alone  can 
ensure  that  they  will  ahvays  be  warned  wiien 
an  emergency  alarm  is  activated.  To  be  effec- 
tive, such  devices  must  be  located  and  oriented 
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A4.29  Detectable  Wunlnge 


so  that  they  will  spread  signals  and  reflections 
throughout  a  sptace  or  raise  the  overall  light 
level  sharply.  However,  irisual  cdarms  alone  are 
not  necessarily  the  best  means  to  alert  sleepers. 
A  study  conducted  bi/  Underwriters  Laboratory 
(UP  concluded  that  afiashing  Ught  more  than 
seven  times  brighter  uxis  required  (1 10  candela 
V.  15  candela,  at  the  same  distance)  to  cuvaken 
sleepers  as  was  needed  to  alert  awake  subfects 
in  a  normal  daytime  illuminated  room. 

Far  hotel  and  other  rooms  where  people  are 
likely  to  be  asleep,  a  signal-acttva^d  vibrator 
placed  between  mattress  and  box  spring  or 
under  a  pillow  was  found  by  UL  to  be  much 
more  effective  in  alerting  sleepers.  Maivy 
readily  available  devices  are  sound-activated  so 
that  they  could  respond  to  an  alarm,  clock,  clock 
radio,  wake-up  telephone  call  or  room  smoke 
detector.  Actiixttion  by  a  building  alarm  system 
can  either  be  accomplished  by  a  separate  circuit 
acttvating  an  auditory  alarm  which  would,  in 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1  lO-voU  outlet.  Trans- 
mission ojsigrvals  through  the  power  Une  is 
relatively  simple  and  is  the  basis  of  common, 
inexpensive  remote  Ught  control  systems  sold  in 
many  department  and  electronic  stores  far  home 
use.  So-calied  'wireless"  intercoms  operate  on 
the  scone  principal 

A4.29  Detectable  Warnings, 

A4.29.2  Detectable  Warnings  on  Walk- 
ing Stuf  aces.  The  material  used  to  provide 
contrast  should  contrast  by  at  least  70%. 
Contrast  in  percent  is  determined  by: 

Contrast  =  l(B,  -  BJ/BJ  x  100 

where  B,  -  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  B,  =  l^ht  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  any  application  both  white  and 
black  are  never  absolute:  thus,  B,  never  equals 
100  and  B,  is  always  greater  than  0. 

A4.30  Signa^. 

A4.30.1  General.  In  building  complexes 
where  finding  locations  independent^  on  a 
routine  basis  may  be  a  necessity  (for  example, 
college  campuses),  tactile  maps  or  prerecorded 
instructions  can  be  very  helpful  to  visually 
impaired  people.  Several  maps  and  auditory 


instructions  have  been  developed  and  tested 
for  specific  applications.  The  type  of  map  or 
instructions  used  must  be  based  on  the  infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buUdings  or  users. 

Landmarks  that  can  easily  be  distinguished  by 
visually  impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  Include  changes 
in  illumination  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  limitations 
in  movement  of  their  heads  and  reduced 
peripheral  vision.  Thus,  signage  positioned 
perpendicular  to  the  path  of  travel  is  easiest 
for  them  to  notice.  People  can  generally  distin- 
guish signage  within  an  angle  of  30  degrees  to 
either  side  of  the  centerllnes  of  their  faces 
without  moving  their  heads. 

A4.30.2  Character  Proportion.  The 

legibility  of  printed  characters  is  a  function  of 
the  viewing  distance,  character  height,  the 
ratio  of  the  stroke  width  to  the  height  of  the 
character,  the  contrast  of  color  between  char- 
acter and  background,  and  print  font.  The  size 
of  characters  must  be  based  upon  the  intended 
viewing  distance.  A  severely  nearsi^ted 
person  may  have  to  be  much  closer  to  recog- 
nize a  character  of  a  given  size  than  a  person 
with  normal  visual  acuity. 

A4.30.4  Raised  and  Brailled  Characters 
and  iHctorial  ^/mbol  Signs  (Picto- 
gram^.  The  standard  dimensions  for  Uterary 
Braille  are  asfoUows: 


Dotdiameter 

.059  in. 

Inter-dot  spacir\g 

.090  in. 

Horizontal  separation 
between  cells 

.241  in. 

Vertical  separation 
between  cells 

.395  in. 

Raised  borders  around  signs  containing  raised 
characters  may  make  them  confusing  to  read 
unless  the  border  is  set  far  away  from  the 
characters.  Accessible  signage  with  descriptive 
materials  about  pubUc  buildbigs,  monumervts, 
and  objects  of  cultural  interest  may  not  provide 
si^^icieTttly  detailed  arxd  meaningfid  informa- 
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A4.90.5  Flnisli  and  Contnst 


tton.  Interprettue  guides,  audio  tape  devices,  or 
othi^methods  may  be  more  effective  in  present- 
ing 6tju:h  information. 

A4.30.5  Finish  and  Contrast  An  eggshell 
fni^hdl  to  19  degree  gloss  on  60  degree 
glosstmeteij  is  recommended.  ResearOi  indi- 
cates that  signs  are  more  legible  for  persons 
with,  low  vision  when  characters  contrast  with 
theit  background  by  at  least  70  percent  Con- 
trast in  percent  shaU.  be  determined  by: 


A4.30.8  Rlumination  Levels,  iOuminotton 
levels  on  the  sign  swfoce  shall  be  in  the  100  to 
300  hue  range  (10  to  SOfootcandles)  and  shall 
be  wiiform  over  the  sign  swfoce.  Signs  shall  be 
located  such  that  the  illumination  level  on  the 
surface  of  the  sign  is  not  significantly  exceeded 
by  tile  ambient  light  or  visible  bright  Ughting 
source  behind  or  infront  of  the  sign. 


Contrast  =  [(B,  -  BJ/BJ  x  100 


I   . 

uihireB,  «  Ught  reflectance  value  (LRV)  of  the 

Ugf^erorea 

an^lB,  =  light  reflectance  value  (LRV)  of  the 

daxkerarea. 

Now  that  in  any  c^>pUcation  both  white  and 
biodfc  are  never  absolute:  thus,  B,  never  equals 
100  and  B,  (s  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light-colored  characters  or 
symbols  on  a  dark  background. 

A4i^0.7  Symbols  afAccessibUilyfor 
Different  Types  qf  listening  ^sterns. 

fardgraph  4  of  this  section  requires  signage 
indlUiting  the  availability  of  an  assistive  Usten- 
tng  System.  An  appropriate  message  should  be 
disfiayed  with  the  tnbematkmal  symbol  of 
access  for  hearing  loss  since  this  symbol  con- 
veys general  accessibility  for  people  ivith 
hecMng  loss.  Some  suggestions  are: 

INFRARED 

ASSISTIVE  USTBNING  SYSTEM 

AVAILABLE 

— PLEASE  ASK— 

AUDIO  LOOP  IN  USE 
TURN  T  SWITCH  FOR 

BETTER  HEARING 
—OR  ASK  FOR  HELP— 

FM 

ASSISTIVE  LISTENING 

SYSTEM  AVAILABLE 

—PLEASE  ASK— 

The .  iymbol  may  be  used  to  niMfy  persons  of 
the  availability  of  other  auxOiary  aids  and 
services  such  as:  real  time  captioning,  captioned 
noti  taking,  sign  language  interpreters,  and  oral 
interpreters. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36, 54,  and  69 

(CC  DoekM  No&  M-46. 96-262, 94-1. 91- 
213. 96-72;  FCC  97-4201 

Univarsal  Servic* 

AOENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Fourth  Order  on 
Reconsideration  and  Report  and  Order 
addresses  issues  that  were  raised  in 
petitions  for  reconsideration  of  the 
Universal  Service  Report  and  Order. 
The  Fourth  Reconsideration  Order  also 
makes  several  technical  corrections  to 
the  Commission's  imiversal  service 
rules.  In  addition,  the  order  clarifies  or 
makes  further  findings  regarding:  the 
rules  governing  the  eligibility  of  carriers 
.  and  other  providers  of  supported 
services;  methods  for  determining  levels 
of  universal  service  support  for  carriers 
in  rural,  insular  and  high  cost  areas: 
support  for  low-income  consiuners;  the 
rules  governing  the  receipt  of  universal 
service  support  imder  the  schools  and 
libraries  and  rural  health  care  programs; 
the  determinations  of  who  must 
contribute  to  the  new  imiversal  service 
support  mechanisms;  and 
administration  of  the  support 
mechanisms.  The  intend^  effect  of 
these  rules  is  to  implement  the 
imiversal  service  provisions  of  the 
Telecommunications  Act  of  1996. 
DATES:  EfpBctive  February  12, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sheryl  Todd,  Common  Carrier  Bureau, 
(202)  418-7400. 

SUPPLBMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Fourth 
Order  on  Reconsideration  in  CC  Docket 
No.  96-45  and  Report  and  Order  in  CC 
Docket  Nos.  96-45,  96-262,  94-1,  91- 
213. 95-72  (Fourth  Order  on 
ReconsideFationl.'adopted  and  released 
December  30. 1997.  In  addition,  the 
amendments  to  the  Commission's  rules 
reflect  the  changes  included  in  errata 
released  December  3, 1997.  The  full  text 
of  the  Fourth  Order  on  Reconsideration 
and  the  errata  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St.,  NW, 
Washington,  DC. 

Pursuant  to  the  Telecommunications 
Act  of  1996,  the  Commission  released  a 
Notice  of  Proposed  Rulemaking  and 
Order  Establishing  Joint  Board,  Federal- 
State  Joint  Board  on  Universal  Service, 
CC  Docket  No.  96-45  on  March  8, 1996 


(61  FR  10499,  Mar.  14. 1996).  a 
Recommended  Decision  on  November  8. 

1996  (61  FR  63778.  Dec.  2, 1996).  a 
Public  Notice  on  November  18. 1996  (61 
FR  63778.  Dec.  2. 1996).  and  a  Report 
and  Order  that  was  adopted  on  Nfey  7. 

1997  and  released  on  May  8. 1997  (62 
FR  32862.  June  17, 1997)  implementing 
sections  254  and  214(e)  of  the  Act 
relating  to  universal  service.  The 
Commission  released  an  Order  on 
Reconsideration  on  July  10, 1997  (62  FR 
40742,  July  30, 1997)  and  a  related 
Report  and  Order  on  July  18, 1997  (62 
FR  41294,  Aug.  1, 1997)  making  certain 
modifications  and  additions  to  the 
Commission's  imiversal  service  rules. 
As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  the  Fourth  Order 
on  Reconsideration  contains  a  Final 
Regulatory  Flexibility  Analysis. 
Pursuant  to  section  604  of  the  RFA.  the 
Commission  performed  a 
comprehensive  analysis  of  the  Fourth 
Order  on  Reconsideration  with  regard  to 
small  entities  and  small  incumbent  local 
exchange  carriers.  The  Fourth  Order  on 
Reconsideration  also  contains  new 
iaformation  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA). 

Summary  of  the  Fourth  Order  on 
Reconsideration 


I.  Introduction 

1.  In  the  Telecommunications  Act  of 
1996.  Public  Law  No.  104-104, 110  Stat. 
56  (the  1996  Act),  Congress  amended 
the  Communications  Act  of  1934. 47 
U.S.C.  §§  151.  et  seq.  (the  Act),  by. 
among  other  things,  adding  a  new 
section  254  to  the  Act.  In  section  254. 
Congress  directed  the  Commission  and 
states  to  take  the  steps  necessary  to 
establish  support  mechanisms  to  ensure 
the  delivery  of  affordable 
telecommunications  service  to  all 
Americans,  including  low-income 
consumers,  eligible  schools  and 
libraries,  and  rural  health  care 
providers.  Specifically,  Congress 
directed  the  Commission  and  the  states 
to  devise  methods  to  ensure  that 
"(cjonsumers  in  all  regions  of  the 
Nation,  including  low-income 
consumers  and  those  in  rural,  insular, 
and  high  cost  areas  *  *  *  have  access  to 
telecommunications  and  information 
services  *  *  *  at  rates  that  are  reasonably 
comparable  to  rates  charged  for  similar 
services  in  urban  areas,"  47  U.S.C. 
§  254(b)(3).  and  to  "establish 
competitively  neutral  rules  *  •  •  to 
enhance,  to  the  extent  technically 
feasible  and  economically  reasonable, 
access  to  advanced  telecommunications 
and  information  services  for  all  public 
and  non-profit  elementary  and 


secondary  school  classrooms,  health 
care  providers,  and  libraries."  47  U.S.C 
§  254(h)(2)(A).  On  May  8. 1997,  the 
Commission  released  the  UidversaJ 
Service  Report  and  Order,  implementing 
section  254  of  the  Act  and  establishing 
a  imiversal  service  support  system  that 
becomes  effective  on  January  1. 1998 
and  that  will  be  sustainable  in  an 
increasingly  competitive  mariratplace. 
See  Federal-State  Joint  Board  on 
Universal  Service.  Report  and  Order.  CC 
Docket  No.  96-^5,  FCC  97-157. 12  FCC 
Red  8776  (rel.  May  8. 1997)  (62  FR 
32882.  June  17. 1997)  (Order). 

2.  In  the  Order,  the  Commission 
adopted  rules  that  reflect  virtually  all  of 
the  recommendations  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
and  meet  the  four  critical  goals  set  forth 
for  the  new  universal  service  program: 
(1)  that  all  of  the  universal  service 
objectives  established  by  the  Act. 
including  those  for  low-income 
individuals,  for  consumers  in  rural, 
insular,  and  high  cost  areas,  and  for 
schools,  libraries,  and  rural  health  care 
providers,  be  implemented;  (2)  that  rates 
for  basic  residential  service  be 
maintained  at  affordable  levels;  (3)  that 
universal  service  funding  mechanisms 
be  explicit;  and  (4)  that  the  benefits  of 
competition  be  brought  to  as  many 
consumers  as  possible.  Recognizing 
that,  as  circumstances  change,  further 
Commission  action  may  be  needed  to 
ensure  that  we  create  sustainable  and 
harmonious  federal  and  state  methods 
of  continuously  fulfilling  universal 
service  goals,  the  Commission  also 
committed  itself  to  work  in  close 
partnership  with  the  states  to  create 
complimentary  federal  and  state 
universal  service  support  mechanisms. 
These  efforts  are  ongoing. 

3.  Through  the  Onier  and  the* 
accompanjring  orders  reforming  the 
Commission's  access  charge  rules,  the 
Commission  established  the  definition 
of  services  to  be  supported  by  federal 
universal  service  support  mechanisms 
and  the  specific  timetable  for 
implementation.  The  Commission  set  in 
pkuce  rules  that  will  identify  and  ' 

convert  existing  federal  universal 
service  support  in  the  interstate  high 
cost  fund,  the  dial  equipment  minutes 
(DEM)  weighting  program.  Long  Term 
Support  (LTS).  Lifeline.  Link  Up.  and 
interstate  access  chai^ges  to  explicit 
competitively  neutral  faderal  universal 
service  support  mechanisms.  The 
Commission  also  modified  the  funding 
methods  for  the  existing  federal 
universal  service  support  mechanisms 
so  that  such  support  is  not  generated,  as 
at  present,  entirely  through  charges 
imposed  on  long  distance  carriers. 
Instead,  as  the  statute  requires,  equitable 
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and  non-discriUiinatory  contributions 
will  be  requirad  from  all  providers  of 
intotstate  teledommimications  service. 
The  Conunission  took  other  steps  to 
make  federal  universal  service  support 
mechanisms  c^>hsistent  with  the 
-  development  of  local  service 
competition,  and  established  a  program 
to  provide  schools  and  libraries  with 
discounts  on  all  commercially  available 
telecommimicaiions  services,  Internet 
access,  and  internal  connections.  The 
Commission  aiSq  established 
mechanisms  t(^  brovide  suppcnt  for 
telecommunic^Uons  services  for  all 
public  and  nott-tor-profit  health  care 
providers  localQd  in  rural  areas. 

4.  The  Conunission  also  named  the 
National  Exchange  Carrier  Association 
(NECA)  the  tohborary  Administrator  of 
the  imiversal  s^vice  support 
mechanisms  onlthe  condition  that 
NECA  agree  to'Oiake  changes  to  its 
governance  that;  would  render  it  more 
representative  df  non-inciunbent  local 
exchange  carri^  (LpC)  interests.  As  a 
condition  of  it^  appointment  as 
temporary  Administrator,  the 
Commissitm  sU^equently  directed 
NECA  to  establMi  the  Universal  Service 
Administrativa  Company  (USAC),  an 
independently  {unctioning  subsidiary 
corporation  that  will  perform  the 
billing,  collection,  and  disbursement 
functions  for  a^i  of  the  universal  service 
support  mechariisms.  See  Changes  to 
the  Board  of  Directors  of  the  National 
Exchange  Carrijar  Association,  Inc  and 
Federal-State  BcWrd  aa  Universal 
Service.  Repoii  and  Otder  and  Second 
Order  on  Reco^deration,  OC  Docket 
Nos.  97-21  anc^  D6-45,  FCC  97-253  (rel. 
July  18, 1997)  (B2  FR  41294,  Aug.  1, 
1997)  {NECA  I^rt  and  Order).  The 
Commission  further  directed  NECA  to 
create  the  Schools  and  Libraries 
Corporation  and  Rural  Health  Care 
Corporation  to  |:^rfonn  all  functicHis 
associated  with  administering  the 
schools  and  libraries  and  rural  health 
care  programs,  respectively,  except 
those  directly  related  to  billing  and 
collecting  universal  service 
contributicms  anid  disbursing  support 

5.  Qq  July  lo;  1997,  the  Commission 
released  a  reconsideration  order  on  its 
own  motion  in  this  proceeding.  See 
Federal-State  Jo^t  Board  on  Universal 
Service,  Order  pti  Reconsideration.  CC 
Docket  No.  96-45,  FCC  97-246  (reL  July 
19, 1997)  (62  FR  40742,  July  30, 1997) 
[July  10  Order).;  Among  other  thiogs,  die 
July  10  Order  (1]  clarified  certain  issues 
relating  to  contracts  for  services  to 
schools  and  libraries;  (2)  modified  the 
formula  for  recovery  of  corporate 
operaticHis  expense  from  h^  loop  cost 
support  mechanisms;  and  (3)  clarified 
issues  concerning  coordination  between 


the  Commission  staff  and  the  state  staff 
of  the  Joint  Board  in  CC  Docket  No.  96- 
45  in  implementing  the  new  monitoring 
program. 

6.  Sixty-one  parties  have  filed 
petitions  for  reconsideration  and/or 
clarification  of  the  Order  and  the  July  10 
Order.  In  this  Fourth  Oder  on 
Reconsideratitm,  we  address  issues 
raised  by  petitionera  that  either  must  or 
should  be  addressed  before  the  new 
universal  service  program  begins.  We 
wfil  address  the  remaining  issues  in  one 
or  more  subsequent  reconsideration 
ordere  in  this  docket. 

7.  In  this  order,  we  clarify  or  make 
further  findings  regarding:  (1)  the  rules 
governing  the  eligibility  of  carriers  and 
other  providere  of  supported  services; 
(2)  methods  for  determining  levels  of 
universal  service  support  for  carriers  in 
rural,  insular  and  high  cost  areas;  (3) 
support  for  low-income  consumers;  (4) 
the  rules  governing  the  receipt  of 
universal  service  support  under  the 
schools  and  libraries  and  rural  health 
care  programs;  (5)  the  determinations  of 
who  must  contribute  to  the  new 
universal  service  support  mechanisms; 
and  (6)  administration  of  the  support 
mechanisms. 

n.  Definitioa  of  Univenal  Ser^ite: 
Services  That  Are  Eliipble  far  Support 

A.  Local  Calling  Provided  by  Satellite 
Companies 

8.  We  grant  AMSC's  request  and 
conclude  that  calls  to  and  ftom  a 
satellite  company's  fixed-site 
subscriben.  ror  which  such  subscribere 
pay  a  non-distance  and  non-usage 
sensitive  rate,  constitute  local  calling  for 
purposes  of  determining  whether  a 
carrier  is  eligible  for  federal  universal 
service  support  We  find  that,  consistent 
with  the  principles  of  ounpetitive  and 
technological  neutrality  established  in 
the  Order,  non-landlina 
telecommunications  providers  should 
be  eligible  to  receive  universal  service 
support  even  though  their  local  calls  are 
completed  via  sateUite.  We  conclude 
that  any  call  for  whidi  a  satellite 
company's  subscribere  are  not  charged 
on  a  distance-  or  usage-sensitive  basis 
constitutes  a  local  call. 

B.  Provision  ofE91 1  by  MSS  Providers 

9.  In  response  to  AMSCs  petition,  we 
clarify  that  MSS  providere,  like  other 
wireless  providere  in  localities  that  have 
implemented  E911  service,  may  petition 
their  state  commission  for  permission  to 
receive  universal  service  support  for  the 
designated  period  during  which  they  are 
completing  the  network  upgrades 
required  to  offer  access  to  E911.  To 
receive  federal  universal  service 


support,  however,  MSS  providere  must 
satisfy  the  eligibility  requirements  we 
previously  established.  We  rely  on  state 
commissions  to  ensure  that  providere 
that  are  not  currently  able  to  provide 
access  to  E911  service  are  making  the 
network  upgrades  necessary  to  provide 
access  to  E911  service  as  quickly  as 
possible. 

C.  Vojoe  Grade  Access  to  the  Public 
Switched  Network 

10.  We  reconsider,  on  our  own 
motion,  the  Commission's  specification 
of  a  bandwidth  for  voice  grade  access  to 
the  PSTN  and  conclude  that  bandwidth 
for  voice  grade  access  should  be,  at  a 
minimum,  300  Hertz  to  3,000  Hertz.  In 
the  Order,  the  Commission  determined 
that  voice  grade  access  bandmdth  be 
approximately  500  Hertz  to  4,000  Hertz. 
We  reconsider  that  determination  based 
on  our  recognition  that  the  500  Hertz  to 
4,000  Hertz  bandwidth  established  in 
the  Order  would  require  eligible  carriere 
to  comply  with  a  voice  grade  access 
standard  that  is  more  exacting  than 
current  industry  standards,  a  result  that 
we  did  not  intend.  We  note  that  AT&T 
operating  principles  recommend  that 
voice  grade  access  bandwidth  be  200 
Hertz  to  3,500  Hertz,  while  Bellcore 
recommends  a  range  of  200  Hertz  to 
3,200  or  3,400  Hertz.  American  National 
Standards  Institute  (ANSI)  defines  voice 
grade  access  bandwidth  as  300  Hertz  to 
3,000  Hertz.  We  did  not  intend  to 
impose  a  more  onerous  definition  of 
voice  grade  access  than  those  generally 
established  under  existing  industry 
standards,  and  omclude  that  our 
decision  here  will  ensure  that 
consumere  receive  voice  grade  access  at 
levels  that  are  consistent  with 
Commission  rules  and  that  are  not 
incompatible  with  current  industry 
guidelines.  We  do  not  adopt  the  broader 
voice  grade  access  bandwidth  specified 
in  the  AT&T  and  Bellcore  operating 
principles.  To  the  extent  that  the 
bandwidth  recommended  in  the  ATftT 
and  Bellcore  operating  principles 
exceeds  the  bandwidth  established  in 
the  ANSI  definition  of  voice  grade 
access,  we  are  concerned  that  a 
substantial  number  of  otherwise  eligible 
carriere  may  be  unable  to  qualify  for 
universal  service  support  if  we  were  to 
require  all  carriere  to  meet  this  standard 
as  a  condition  of  eligibility.  Moreover, 
netwcvks  utilizing  loading  coils  may 
experience  difficulty  operating  properly 
at  band  widths  exceeding  3,400  Hertz. 
Carriere  that  meet  current  AT&T  and 
Bellcore  guidelines,  however,  will  be 
able  to  satisfy  our  definition  of  voice 
grade  access. 
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m.  Carrisn  EligiMe  for  UaivOTMl 
Sarvka  Support 

A.  Desipiation  of  Eligible  Carriers  , 

11.  We  raad  Sandwidi  bles'  petition 
to  contend  that  the  DHHL.  rather  than 
the  Hawaii  Public  Utilities  Commission 
(PUC),  should  have  authwity  to 
designate  eligible  telecommunications 
cairiers  on  the  Hawaiian  Home  Lands. 
Section  153(41)  defines  "[s]tate 
commission"  ss  "the  commissitm. 
boerd,  or  official  (by  whatew  name 
desiyiated)  which  under  the  laws  of  any 
State  has  regulatory  jurisdiction  with 
respect  to  intrastate  operations  of 
cairiers."  47  U.S.C  $  153(41).  Based  on 
the  record  befine  us.  it  is  undeer 
whether  the  DHHL  meets  the  Act's 
definiticm  of  "state  commission."  Based 
(m  further  information  provided  by  the 
parties,  it  now  appears  that  the  issue 
nere  is  not  whether  there  is  a  state 
commission  with  jurisdiction  to 
designate  eligible  carriers,  but  v^ch  of 
the  state  sgendes  should  be  considered 
to  be  the  "state  commission"  for 
purposes  of  designating  Sandwich  Isles. 
Bdore  imdertaking  to  develop  the 
record  further  and  to  interpret  the  term 
"state  commission,"  we  encourage 
Sandwich  Isles  and  the  relevant  state 
agoodes  to  resolve  this  dispute.  If  they 
are  imable  to  do  so,  we  encourage 
Sandvrich  Isles  and  the  relevant  state 
agendes  to  bring  that  £u:t  to  our 
attention  so  that  we  may  complete 
action  on  the  pending  petitions. 

B.  Ehphility  Designation  Date 

12.  In  light  of  section  254's  directive 
that  only  carriers  designated  as  eligible 
pursuant  to  section  214(e)  shall  be 
eligible  to  receive  universal  service 
support,  we  affirm  our  previous 
amchision  that,  as  of  January  1, 1998, 
the  temporary  Administrator  may  not 
disbtirse  support  to  carriers  that  have 
not  been  designated  as  eligible  imder 
section  214(e).  Thus,  if  a  carrier  has  not 
been  designated  as  eligible  by  January  1, 
1998,  it  may  not  receive  support  until 
such  time  as  it  is  designated  an  eligible 
telecommunications  carrier.  This 
applies  to  all  carriers,  induding  those 
that  currently  receive  imiversal  service 
support  under  the  existing  support 
medianisms.  We  agree  with  USTA, 
however,  that  a  state  commission  that  is 
unable  to  designate  as  an  eligible 
telecommunications  carrier,  by  January 
1, 1998,  a  carrier  that  sought  such 
designation  before  January  1. 1998, 
should  be  permitted,  once  it  has 
designated  such  carrier,  to  file  with  the 
Commission  a  petition  for  waiver 
requesting  that  the  carrier  receive 
universal  service  support  retroactive  to 
January  1, 1998.  A  state  commission 


filing  such  a  petitim  must  eiqtlain  why 
it  did  not  designate  such  carrier  as 
eligible  by  January  1, 1998  and  provide 
a  justification  for  why  providing 
support  retroactive  to  January  1, 1998 
serves  the  public  interest  We  encourage 
relevant  carriers  to  file  information 
demcmstrating  that  they  took  reasonable 
steps  to  be  dmignated  as  eligible 
telecommunications  carriers  by  January 
1. 1998.  We  find  that  it  iy  in  the  pubUc 
interest  to  permit  telecommunications 
cairiers  that  were  eligttile  to  receive 
imiversal  service  support  on  January  1. 
1998.  but  that  were  not  designated  as 
eligible  by  their  state  coounission  by 
that  date,  to  be  permitted  to  seek 
retroactive  suppcnt.  Allowing 
retroective  support  will  permit 
consumers  sen^  by  those  carriers  to 
bmefit  fiom  the  supp<Ht  to  which  those 
carriers  would  have  been  entitied,  but 
for  drciunstances  that  prevented  the 
state  commission  from  designating  the 
carriers  as  eligible  for  receipt  of 
universal  service  support  prior  to 
January  1. 1998.  Regarding  NECA's 
concern  that  the  CMer  does  not  specify 
a  date  by  which  state  commissions  must 
make  their  eligible  carrier 
determinations,  we  note  that  the 
Bureau's  August  14  and  September  29 
Public  Notices  notified  state 
commissions  to  submit  their  eligible 
carrier  designations  to  the  temporary 
AdministrattH'  no  later  than  December 
31. 1997. 

IV.  Hi^  Cost  SunMHt 

A.  Indexed  Cap  on  High  Cost  Loop  Fund 

13.  We  affirm  the  Commission's 
dedsicHi  to  retain  the  indexed  cap  on 
high  cost  loop  support  until  all  carriers 
receive  support  bssed  on  a  forward- 
looking  economic  cost  mechanism. 
Mudi  of  petitioners'  concern  about  the 
suffidency  of  the  modified  existing 
system  of  universal  service  support 
appears  to  be  based  on  their 
misapprehension  that  the  indexed  cap 
will  operate  after  January  1, 1998  not 
merely  to  limit  the  growth  of  the  high 
cost  loop  fund,  but  also  to  limit  the 
growth  of  the  modified  DEM  weighting 
and  LTS  programs.  In  light  of  this 
apparent  confusion,  we  clarify  here  that 
the  indexed  cap  on  the  high  cost  loop 
fund  will  not  operate  to  cap  support 
under  the  modified  DEM  weighting  or 
LTS  programs.  Rather,  local  switcWng 
support  and  LTS  will  be  calculated  and 
permitted  to  increese  based  on  the 
formulas  provided  in  sections  54.301 
and  54.303.  respectively. 

14.  Section  36.601(c)  of  our  rules  sets 
forth  the  method  for  calculating  the 
indexed  cap  and  dearly  provides  that 
this  limitaticMi  applies  only  to  loop- 


related  costs,  not  local  switching 
support  or  long  term  support  bi 
addition,  secticm  38.601(a)  states  that: 

Ulhe  tann  Univeiaal  Service  Ftuid  in  nibpait 
F  rafiBrs  only  to  the  support  ior  loop-rdatBd 
cortsinduded  in  S  36.621.  The  tern 
Univenal  Servica  in  part  M  ntm  to  the 
comprehensive  discus8i<m  of  the 
Cknunission's  nibs  implementing  section 
254  of  the  Communications  ActS  1934.  as 
amended*  *  * ." 

This  darificatian  should  alleviate  any 
concern  that  the  cap  may  result  in 
insuffident  siqipoit  to  the  extant  that 
these  concems  are  based  on  the 
erroneous  premise  that  the  indexed 
cap's  limitatian  on  growth  of  the  high 
cost  lom>  fund  wdll  Umit  the  growth  ot 
the  modified  support  programs  adcqitad 
pursuant  to  part  54  of  our  rules.  Absent 
specific  evidoDoe  that  the  cap  as 
modified  in  nspcaue  to  impiemantadon 
of  section  254  will  likely  result  in 
insuffident  support,  which  petitionors 
have  not  offered,  we  amdude  that  the 
cap  is  cmsistmt  with  our  obligation  to 
ensure  that  support  is  sufficient 

15.  Contrary  to  RTC's  assertion  that 
the  indexed  cap  does  not  take  account 
of  cost  increases  due  to  the  addition  of 
new  high  cost  loops  or  new  eligible 
carrien.  we  note  that  our  rules  provide 
for  annual  adjustments  that  will  refled 
such  growth.  Spedfically.  section 
36.801(c)  provides: 

Baginning  January  1, 1999,  the  total  loop 
cost  expanse  adjustment  shall  not  exceed  the 
totel  amount  of  the  loc^  cost  expense 
adjustment  provided  to  rural  cairiers  for  the 
inunediately  praceding  calendar  year, 
adjusted  to  reflect  tfie  rate  ofchangg  in  the 
total  number  ofwoddng  ioopsofnual 

canien  during  the  (pieceding]  calendar  year 

•  •  • 

Thus,  both  new  high  cost  loops  that 
eligible  rural  carriers  add  during  the- 
previous  calendar  year  as  well  as  high 
cost  loops  of  newly  eUgible  carriers  that 
did  not  qualify  as  rural  cairiers  in  the' 
previous  calendar  year  will  be  factored 
into  the  calculation  of  the  rate  of  change 
in  the  total  number  of  working  loops  of 
rural  carriera,  pursuant  to  section 
36.601(c).  Accordingfy.  we  find  no  basis 
for  making  additional  adjustments  to  the 
indexed  cap,  beyond  those  already 
required  by  section  36.601(c). 

16.  We  agree  with  BeU  Atlantic  that 
petitioners'  claims  of  harm  by  operation 
of  the  cap  under  the  new  system  of 
support  are  speculative.  As  noted  by 
AT&T,  a  waiver  process  has  been  and 
remains  available  to  carriers  that  may 
experience  a  significant  adverse  impad 
by  operation  of  the  cap.  We  note  again 
that  the  fact  that  no  carrier  has  applied 
for  relief  under  the  Commission's 
waiver  process  or  otherwise  sou^t 
relief  from  the  cap  since  it  was  first 
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implemented  in  1994  suggests  that 
camera  have  nt>  e)n)«cienoed  undue 
hardship  becait^e  of  the  cap. 

17.  We  theiefi^  affinn  the 
Commission's  previous  finding  that  the 
cap  is  a  reascmablti  means  of  limiting  the 
overall  growth  iof  the  high  cost  loop 
fimd.  and  thus  j^rotectiDg  contribufon 
firom  excessive  univereal  service 
contributioD  reouirements.  while 
allowing  the  hiUi  cost  loop  fimd  to  grow 
to  support  the  ^owth  in  lines  served  by 
carriws  in  higfaj  cost  areas. 

B.  aSM  WeighUhg  Assistance  (Local 
Switching  Supljiat) 

1.  Calculation  6i  Local  Switching 
Support  Based  Ida  Projections  of  Costs 

18.  Although  the  Commission 
removed  the  DEM  weighting  assistance 
program  from  tbs  access  charge  system 
and  transfiairad'  k  to  the  new  universal 
service  system  of  support,  the 
Commission  did  not  alter  significantly 
the  level  of  supboit  received^  carriera 
under  this  program.  Indeed,  in  adopting 
the  modificatiaiis  to  the  existing  supp<xt 
mechanisms,  i^i  Commission  was 
penuaded  that  it  should  act  more 
cautiously  withj  ^pect  to  small  rural 
carriers.  Therebpe,  the  DEM  weighting 
assistance  program  will  continue  to  be 
administeied  aad  calculated  separately 
from  the  existing  high  cost  loop  fimd. 
Specifically,  suinmrt  paymmts  for  these 
local  switdiingicosts  will  be  based  on 
projections  of  ati^iial  costs,  and. 
therefore,  paynteits  will  not  be  lagged 
in  the  manner  prescribed  by  our  rules 
governing  the  eldsting  high  cost  loop 
fimd. 

19.  Under  thd  Uodified  DEM 
weighting  assistance  program,  a  carrier 
will  be  eligible  i6  recmve  local 
switching  suppolt  based  on  the  carriw's 
projected  annu^  unseparatad  local 
switching  revenue  requirement  for  the 
upcoming  calendar  year,  beginning  - 
January  1. 1998i  and  eadi  year  thereafter 
that  DEM  weighting  assistance 
continues.  We  ttnoid  section  54.301  by 
adding  the  wordi"wojected"  to  the  first 
sentence  of  that!  hue  to  clarify  that 
sui^port  fat  local  switching  costs  will  be 
based  on  projections  of  costs  and  not 
historical  cost  diata.  As  reflected  in  the 
rule  changes,  setiticni  54.301  is  amended 
to  read  in  relevant  part: 

Beginning  Januaty  1, 1998,  an  incumbent 
local  wxchangB  cartier  that  has  been 
designated  an  eli^ble  telecommunications 
carrier  and  that  sarves  a  study  area  with 
50,000  or  fewrer  access  lines  shall  receive 
support  for  local  switching  costs  using  the 
following  formulae  the  carrier's  projected 
annual  unaapant^4  local  switching  revenue 
requirement  shall  ^  multiplied  by  the  local 
switching  supprati  tKtor. 


Thus,  the  Commission's  determination 
to  remove  the  DEM  weighting  assistance 
program  from  the  access  cha^  system 
and  transfer  it  to  the  new  universal 
service  system  of  support  will  not  create 
a  two-year  lag  in  the  recovery  of  local 
switching  investment,  as  argued  by 
p^tiooera. 

20.  We  also,  on  our  own  motion, 
amend  section  54.301  to  clarify  dut.  to 
receive  local  switching  support,  an 
incumbent  LEC  must  satisfy  the 
requirements  of  an  eligible 
telecommunications  carrier. 

2.  Calailating  the  Aimual  Unaeparated 
Local  Switcldng  Revenue  Requirement 

21.  We  adopt  the  mediod  of 
calrailating  tlM  aimual  unseparated  local 
switching  revenue  reqiiimnent 
proposed  in  NECA's  ex  paite  letters 
because  it  provides  the  most  accurate 
calculation  of  the  local  switching 
revenue  requirement  Under  this 
method,  a  carrier's  ■nmial  unaeparated 
local  switdiing  revenue  requirement 
will  be  calcul^ed  pursuant  to  a  formula 
that  relies  upon  specified  account  and 
cost  data  that  carriera  maintain  pursuant 
to  the  Commission's  part  32  rules.  Thus, 
as  reflected  in  cnir  amendments  to  part 
54  in  the  rule  changes,  we  direct  the 
Administntor  to  use  the  part  32  account 
data  as  specified  la  NECA's  October 
30th.  1997  and  December  4. 1997  letten 
to  determine  the  unseparated  local 
switching  revenue  requiranent 
Consistent  with  our  adopticm  of  a 
methodology  that  relies  upon  part  32 
account  data,  we  authorize  the 
Administrator  to  issue  a  data  request 
annually  to  the  carriera  that  serve  study 
areas  with  50,000  or  fewer  access  lines 
but  that  are  not  memben  of  the  NECA 
traffic  sensitive  pool  in  order  to  ditain 
the  relevant  part  32  data  from  these 
carriera.  Because  the  Administrator 
requires  data  to  calculate  local 
switching  support  in  199S  from  carriera 
that  do  not  participate  in  the  NECA 
oommcm  line  pool,  we  direct  the 
Administntor  to  issue  a  data  request  to 
those  carriera  as  soon  as  practicable 
after  the  release  of  this  Order.  We  note 
that,  as  with  all  high  cost  support,  a 
competitive  local  exchange  carrier  will 
receive  the  same  amount  of  local 
switching  support  formerly  received  by 
an  incumbent  LEC  if  the  competitive 
local  exchange  carrier  begins  to  serve  a 
customer  formerly  served  by  an 
incumbent  LEC  receiving  local 
switching  support  for  that  customer.' 

22.  We  conclude  that  the  approach 
suggested  by  NECA,  because  it  allocates 
local  switching  expenses  and  related 
investment  in  a  manner  that  is 
consistent  with  the  allocation  methods 


prescribed  imder  parts  36  and  69  of  our 
rules,  provides  a  more  accurate  method 
for  calculating  the  unseparated  local 
switching  revenue  requirement.  Because 
all  carriera.  including  small  carriws. 
already  ni*intAin  the  information 
necessary  to  calculate  the  local 
SMritching  revenue  requirement  and 
because  carriera  must  already  submit 
similar  information  to  the  Administrator 
for  high  cost  loop  support,  we  conclude 
that  any  additional  burden  placed  on 
carriera  will  be  small,  and  that  the 
benefits  of  using  a  mcwe  accurate 
method  will  outweigh  any  additional 
burden  placed  on  carriera. 

23.  hi  its  October  31. 1997  report 
containing  projections  of  demand  for 
the  modified  C^M  weighting  n—iffrr^' 
program.  USAC  repmted  that  NECA  had 
devised  a  formula  far  calculating  the 
unseparated  local  switching  revenue 
requirement  for  average  schedule 
cnnpanies.  For  average  schedule 
companies,  local  switdiing  support  will 
be  calculated  in  accordance  with  a 

.  formula  that  the  Administrator  will 
submit  annually  to  the  Commission  for 
review  and  approval.  The  formula 
submitted  by  me  Administrator  «rill  be 
designed  to  produce  diri>ur8ements  to 
an  average  schedule  company  to 
simulate  the  disbarsements  that  would 
be  received  pursuant  to  section  54.301 
by  a  company  that  is  representative  of 
average  Khedule  companies.  We 
del^ate  to  the  Chief,  Common  Carrier 
Bureau  the  authority  to  review,  modify, 
and  approve  the  formula  si^bmitted  l^ 
the  Administrator. 

3.  True-up  Mechanism  fm  Adjusting 
Local  Switching  Revmue  Requirement 

24.  We  agree  with  NECA  that  the 
Administrator  should  adjust  DEM 
weighting  support  levels  to  correct 
OTora  that  may  result  from  the  use  of 
projected  local  switching  costs. 
Accordingly,  we  diiBctthe 
Administrator  to  adjust  annually  the 
levels  of  local  switdiing  support 
projected  for  eadi  study  period  to  reflect 
the  histc^cal  support  requirements 
determined  from  the  data  filed  by  the 
carrier  for  that  study  period.  As  a  result, 
a  carrier's  local  switching  support  will 
not  be  delayed  imtil  historical  data  are 
available,  but.  after  tiie  adjustment,  such 
support  will  accurately  reflect  a  carrier's 
historical  costs.  As  proposed  by  NECA, 
we  condude  that  all  such  adjustments 
must  be  made  within  15  months  of  the 
conclusion  of  the  relevant  study  period. 
We  emphasize  that,  unlike  the  current 
high  cost  loop  data  submissions,  all 
carriera  must  submit  accurate,  historical 
data  when  they  become  available  and 
that  the  Administrator  must  increase  or 
decrease  a  carrier's  subsequent 
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pajrments  Iw  the  amount  that  the  cost 
projection  fat  that  carrier  difiisrs  Cram 
the  costs  which  are  in  fiict  incurred. 

25.  We  note  that  local  SMntchine 
support  also  may  be  afiiscted  by  changes 
in  the  weighting  factor  lesiilting  from 
the  number  of  lines  served  by  a  carrier. 
As  provided  in  section  54.301  of  the 
Commission's  rules,  "[i]f  the  niunber  of 
a  study  area's  access  lines  increases 
such  that,  under  $  36.125(f)  of  this 
chapter,  the  weighted  interstate  DEM 
factor .  .  .  would  be  reduced,  that  lower 
weighted  interstate  DBA  bctor  shall  be 
applied  to  the  carrier's  1996  unweighted 
interstate  DEM  fiKrtor  to  derive  a  new 
local  switching  support  bctor." 

C.  Long  Term  Support  (LTS) 

1.  Technical  Amendments  to  Section 
54.303  Governing  Calculation  of  LTS 

26.  In  response  to  GVNW':  petition, 
we  amend  section  54.303  of  our  rules. 
as  set  forth  below,  to  specify  how  LTS 
will  be  calculated  for  1998.  First,  we 
clarify  that  currently,  and  until  January 
1, 1998,  LTS  support  is  based  on  Uie 
diffisrenoe  between  the  NECA  common 
line  pool  revenue  requirement  and  the 
sum  of  the  revenues  obtained  from 
chaiging  a  nationwide  CCL  rate 
calculated  pursuant  to  section 
69.105(b)(2Y  and  the  revenues  obtained 
through  SLCs.  This  clarification  is 
necessary  because  the  Order  and  section 
54.303  Uled  to  account  for  the  portion 
of  the  common  line  revenue 
requirement  that  is  recovered  through 
end  user  common  line  charges,  oi;SLCs. 
We  therefore  amend  section  54.303  to 
include  "end  user  common  Une 
charns."  We  also  clarify  the  procedure 
by  which  LTS  support  will  be 
calculated  aftw  January  1. 1998.  Prior  to 
the  modifications  adopted  in  the  Order, 
NECA  calculated  LTS  using  revenue 
requirement  projections  calculated 
pursuant  to  section  69.105(b)(2)  of  our 
rules.  After  January  1, 1998  we  will  no 
longer  use  these  annual  projections. 
Instead,  we  will  index  1997  levels  of 
support  to  reflect  annual  changes  in 
loop  costs.  Specifically,  in  1998  and 
1999  LTS  support  will  be  calculated  by 
adjusting  previous  support  levels  by  the 
annual  percentage  change  in  the  actual 
nationwide  average  cost  per  loop,  and 
beginning  January  1, 2000,  LTS  will  be 
adjusted  to  reflect  the  annual  percentage 
change  in  the  Department  of 
Commerce's  GDP-CPL  Thus,  under  the 
modified  LTS  program  adopted  in  the 
Order,  the  Administrator  will  make  an 
initial,  one-time  calculation  of  projected 
1997  LTS  revenue  requirements  of 
eligible  carriers  in  service  areas  served 
by  incumbent  LECs  that  currently 
participate  in  the  NECA  common  line 
pool.  These  projected  1997  LTS  revenue 
requirements  will  be  adjusted  according 
to  a  rate  of  change  that  will  reflect 


annual  dbanges  in  loop  costs  as 
prescribed  by  section  54.303. 

27.  Because  LTS  levels  for  1998  and 
beyond  will  be  based  on  1997 
projections,  we  conclude  that  the 
methodology  for  calculating  the  NECA 
CCL  charge  contained  in  secticm 
69.105(b)T2)  should  be  used  only  for  the 
1997  projections.  Therefore,  section 
54.303  now  directs  the  Administrate  to 
calculate  only  the  base-level  of  LTS 
using  the  projected  revenue  recovered 
by  the  CCL  charge  in  1997  as  calculated 
pursuant  to  section  69.105(b)(2)  of  our 
rules.  Consistent  wdth  these 
clarifications,  we  amend  section  54.303 
to  specify  that  the  Administrator  will 
calculate  the  unadjusted  base-level  of 
LTS  for  1998  by  cdculating  the 
difiiBrence  betweoi  the  pr^iacted 
Common  Line  revenue  lequirmnent  of 
NECA  Common  Line  tarin  participants 
projected  to  be  recovered  in  1997  and 
the  sum  of  end  user  common  line 
charges  and  the  1997  projected  revenue 
recovered  by  the  CCL  charge  as 
calculated  pursuant  to  section 
69.105(b)(2)  of  our  rules.  As  reflected  in 
the  rule  changes,  section  54.303  is 
amended  to  reed  in  relevant  part: 

To  calculate  the  unadjusted  base-Ievd  of 
Long  Term  Support  for  1998  the 
Administrator  snail  calculate  the  difEBrence 
between  the  [Rojected  Common  Line  revenue 
recfuirament  of  assodatirai  Common  Line 
tanff  participants  projected  to  be  tecovued  in 

1997  and  the  sum  of  atd  user  common  line 
charges  and  the  1997  piojected  revenue 
recovered  by  the  association  Carrier  rnnnnnn 
Line  chaiRB  as  calculated  pursuant  to 

S  69.105(b)(2)  of  this  chapter. 

28.  In  the  Order,  the  Cranmission 
stated  that  an  eligible  carrier's  LTS  will 
be  based  on  the  LTS  received  for  the 
preceding  calendar  year,  adjusted  in 

1998  and  1999  to  rdlect  the  percentage 
increase  in  the  nationwide  "avoege 
loop  cost."  We  are  persuaded  by 
NECA's  comments  that  the  phrase 
"average  loop  cost"  in  sectirai  54.303 
could  be  midnterpreted  and  that  it 
would  be  preferable  to  use  the 
terminology  used  elsewhere  in  our 
rules,  i.e.,  "average  unseparated  loop 
cost  per  working  loop."  Accordingly,  we 
also  amend  section  54.303  by  striking 
the  phrase  "average  loop  cost"  and 
replacing  it  with  "average  unseparated 
loop  cost  per  working  loop."  As 
reflected  in  the  rule  changes,  section 
54.303  is  amended  to  instruct  the 
Administrator  to  adjust  the  levels  of 
LTS  for  1998  and  1999  to  "reflect  the 
annual  percentage  change  in  the  actual 
nationwide  average  unseparated  loop 
cost  per  working  hop." 

29.  On  our  own  motion,  we  also 
amend  section  54.303  to  clarify  that  an 
incumbent  LEG  that  participates  in  the 
NECA  common  line  pool  also  must 
satisfy  the  requirements  of  an  eligible 
telecommunications  carrier  in  order  to 


receive  LTS.  Accordingly,  section 
54.303  is  amended  to  read  in  relevant 
part: 

Beginning  January  1, 1098,  an  eli^ih 
te/flcommujucDtibiw  coirjor  that  putldpates 
in  the  association  Cnmmrm  Uob  pool  uudl 
receive  Lmig  Term  Support. 

2.  Calculation  of  LTS  Levels  Based  oo 
Projecticms  of  Costs 

30.  Hm  Commission's  deteraninatian 
to  remove  the  LTS  program  bam  the 
access  charge  system  uid  transfer  it  to 
the  new  support  mtem  will  not  create 
a  two-year  1^  in  the  recovery  ^  LTS 
supported  costs,  as  argued  by 
petitioners.  In  1998,  support  payments 
provided  to  eligible  carriers  under  the 
modified  LTS  prooam  will  be  baaed  not 
on  historical  cost  data,  which  is  the 
method  of  calculating  support  under  the 
existing  high  coat  loro  fimd.  but. 
instead,  will  be  baaed  on  1097 
projectitms.  Section  54.303.  as  modified 
above,  now  explicitly  states  that  LTS 
support  in  the  first  yeer  will  be 
calculated  based  on  the  diflarenoe 
between  the  1907  projected  common 
line  revenue  reouirement  of  NECA  pool 
participants  and  the  projected  revenue 
recoveied  by  the  1997  NECA  CCL 
charge  and  SLCs.  Beginning  January  1. 
1998.  LTS  payments  will  be  adjusted  for 
all  recipients  oesed  on  average  rates  (^ 
change  as  provided  in  section  54.303. 
Because  support  will  be  besed  on 
projections  using  a  rate  of  change, 
historical  data  wdll  no  longer  be  used 
and  there  will  be  no  basis  for  delaying 
LTS  payments. 

3.  True-up  Mechanism  to  Adjust  Base- 
Level  of  LTS 

31.  Pursuant  to  section  54.303.  the 
unadjusted  base-level  of  LTS  initiaUy 
will  be  calculated  using  1997 
projections.  To  ensure  that  the  modified 
LTS  program  is  funded  at  appropriate 
levels,  however,  we  direct  uie 
Administratcr  to  adjust  the  base-level  of 
LTS  to  reflect  historical  1997  costs  (mce 
those  data  become  available  to  the 
Administratcv.  As  proposed  by  NECA, 
we  conclude  that  this  adjustment 
should  be  made  within  fifteen  months 
of  the  conclusion  of  the  1997  calendar 
year.  We  emphasize  that,  unlike  the 
current  high  cost  loop  data  submissions, 
all  carriers  must  sulmiit  historical  cost 
data  for  1997.  We  direct  the 
Administrator  to  increase  or  decrease's 
carrier's  LTS  payment  to  reflect  1997 
costs  that  in  met  incurred  no  later  than 
15  months  after  the  end  of  the  1997 
calendar  year.  We  note  that,  unlike  the 
DEM  weighting  assistance  program, 
which  will  require  ongoing  adjustments, 
the  adjustment  that  we  direct  the 
Administrator  to  make  to  the  LTS 
program  wiU  be  needed  only  to  adjust 
the  base-level  of  LTS. 


UMl 
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4.  Membership  ii^  NECA  Common  Line 
Pool  a  Requirei^nt  for  LTS 

32.  We  reiterate  that  an  incumbent 
LECs  continued  membership  in  the 
NECA  common  line  pool  is  required  for 
the  incumbent  LEC  or  any  competitive 
eligible  telecommunications  carrier 
serving  that  incumbent  LECs  former 
customers  to  receive  payment  of  support 
comparable  to  \TS  in  a  given  service 
area.  As  we  staflad  in  the  Order,  we 
ultimately  intend  to  determine  universal 
service  supportlfor  all  carriers  using  a 
forward-looking  leconomic  cost  model 
because  such  a  model  will  require 
carriers  to  operate  efBciently  and  will 
fiadlitate  the  mt^Ve  to  competition  in  all 
telecommimicatjons  markets.  We 
decided,  howeV^r.  that  we  would 
"retain  many  featiues  of  the  current 
support  mechanjsms"  in  order  to 
provide  rural  UE^s.  generally  the 
recipients  of  LTJ^,  sufficient  time  to 
adjust  to  any  ch^ges  in  universal 
service  support]  particularly  a  move  to 
a  forward-lookii%  economic  cost  modri 
for  determining!  ^iniversal  service 
support.  Althoi:^  we  made  some 
adjustments  to  Ijl^e  calculation  and 
distribution  schjejme  of  LTS  in  the  Order, 
we  specifically  tl>ntinued  this  support 
mechanism.  finq|ng  that  such  payments 
would  serve  the  public  interest  "by 
reducing  the  amount  of  loop  cost  that 
high  cost  LECs  must  recover  from  IXCs 
through  CCL  chatges  and  thereby 
facilitating  interaxchange  service  in 
high  cost  areas  (tonsistent  with  the 
express  goals  of  section  254."  Thus,  we 
wish  to  maintain  the  current  support 
structure,  as  modified,  for  recipients  of 
LTS  until  we  areiable  to  devise  a 
forward-lookingj  economic  cost  model  to 
determine  univeisal  service  support 
appropriate  for  such  carriers.  We  find 
that  broadening  ithe  scope  of  the  LTS 
mechanism  at  this  time  beyond  the 
botmdaries  established  in  the  Order 
would  hinder  tfaje  achievement  of  our 
goal  to  move  toWiud  competition  in  all 
telecommunications  markets. 

33.  In  addition,  we  note  that  a  niunber 
of  companies  that  have  chosen  to  leave 
the  NECA  conunon  line  pool  in  the  past 
generally  have  d^ne  so  because  their 
costs  have  decre|^ed  such  that  they  can 
charge  a  lower  CCL  interstate  access  rate 
than  the  NECA  CCL  rate  and  recover 
their  costs  without  LTS  support.  Thus, 
it  is  not  clear  how  providing  those 
carriere  with  modified  LTS  would 
further  the  goal  tif  universal  service. 
Although  we  redognize  that  other 
considerations  may  influence  a  carrier's 
decision  to  exit  the  pool,  we  can  only 
presume  that  any  carrier  that' has  left 
did  so  after  balancing  all  foctora  and 


determining  that  It  could  forego  the 


receipt  of  LTS.  Accordingly,  we  decline 
to  reinstate  LTS  to  sudh  carrien  and  we 
deny  ALLTEL's  petition  to  the  extent 
that  it  asks  that  rural  incumbent  LECs 
that  have  left  the  NECA  pool  be  eligible 
to  receive  LTS  under  the  new  LTS 
program. 

34.  Moreover,  as  to  the  requests  of 
current  LTS  recipients  that  they  be 
allowed  to  continue  to  receive  LTS 
upon  exiting  the  NECA  pool,  we 
reiterate  that  we  wish  to  maintain  the 
current  LTS  program  as  modified  until 
we  move  to  die  use  of  a  forward-looking 
economic  cost  model  for  determining 
imiversal  service  support  for  such 
carriers.  Further,  providing  such 
support  to  carriers  that  leave  the  NECA 
pool  could  undermine  the  pool's 
usefulness  in  permitting  participants  to 
share  the  risk  of  substantial  cost 
increases  related  to  the  CCL  charge  by 
pooling  their  costs  and,  thereby, 
chai^ging  an  averaged  CCL  rate  close  to 
that  charged  by  omer  carriere.  This 
operation  of  the  pool,  like  LTS 
payments,  serves  section  254's  goal  of 
facilitating  interaxchange  service  in 
high  cost  areas.  Accordingly,  we  decline 
to  permit  a  carrier  leaving  the  pool  to 
continue  to  receive  LTS  in  the  futiue. 

35.  Pivsuant  to  section  54.307  of  the 
Commission's  rules,  a  competitive 
eligible  telecommunications  carrier  is 
eligible  to  receive  universal  service 
support  to  the  extent  that  it  captures  an 
incumbent  LECs  subscriber  lines  or 
serves  new  subscribers  in  the  incumbent 
LECs  service  area.  Having  determined 
that  an  inciunbent  LEC  exiting  the 
NECA  common  line  pool  will  lose  LTS, 
we  also  determine  that  a  competitive 
eligible  telecommunications  carrier  that 
receives  LTS  for  serving  subscribers  in 
an  inciunbent  LECs  service  area 
similarly  will  lose  LTS  when  the 
inciunbent  LEC  exits  the  NECA  common 
line  pool. 

D.  Support  for  Competitive  Eligible 
Telecommunications  Carriers 

36.  We  clarify  the  Commission's 
finding  that,  beginning  January  1. 1998. 
high  cost  loop  support.  DEM  weighting 
assistance,  and  LTS  will  be  portable  to 
any  competitive  local  exchange  carrier 
that  has  been  designated  as  an  eligible 
telecommunications  carrier.  Section 
54.307(a)(1)  of  our  rules,  which 
encompasses  all  three  t)rpes  of  support 
currently  received  by  incumbent  LECs, 
provides  that  "[a]  competitive  eligible 
telecommunications  carrier  shall  receive 
support  for  each  line  it  serves  based  on 
the  support  the  incumbent  LEC  receives 
for  each  line."  Section  54.307(a)(2)  sets 
forth  the  method  for  calculating  per-line 
support  that  will  be  paid  to  a 
competitive  eligible 


telecommunications  carrier  for  each  line 
that  it  serves  in  an  incumbent  LECs 
service  area.  Section  54.307(a)(3) 

firovides  the  method  for  calculating  the 
evel  of  support  that  a  competitive 
eligible  telecommunications  carrier  that 
uses  switching  functionalities  or  loops 
that  are  purchased  as  unbundled 
network  elements  will  receive. 
AirTouch  correctly  notes  that  section 
54.303,  which  establishes  the  method 
for  calculating  LTS,  explicitly  states  that 
a  competitive  eligible 
telecommimications  carrier  will  receive 
LTS.  In  order  to  eliminate  the  apparent 
ambiguity  in  our  rules  governing 
portability,  we  amend  me  first  sentence 
of  section  54.303  to  eliminate  any 
reference  in  that  section  to  competitive 
carriers'  eligibility  to  receive  LTS.  We 
adopt  this  amendment  based  on  our 
conclusion  that  section  54.307,  which 
sets  forth  the  method  for  calculating  the 
amoimt  of  high  cost  loop  supp>ort,  DEM 
weighting  assistance,  and  LTS  that  a 
competitive  carrier  may  receive, 
specifies  the  support  that  competitive 
eligible  telecommunications  carriers  are 
entitled  to  receive  and,  therefore,  the 
reference  to  competitive  carriers  in 
section  54.303  is  not  needed. 

E.  Impact  on  Incumbent  LEC  of  Losing 
Access  Lines  to  Competitive  Eligible 
Telecommunications  Carriers 

37.  We  clarify  here  that,  if  an 
incumbent  LEC  loses  a  customer  to  a 
competitive  eligible 
teleconununications  carrier,  the 
inciunbent  LEC  will  lose  some  or  all  of 
the  per-line  level  of  support  that  is 
associated  with  serving  that  customer.  If 
the  competitive  eligible 
telecommunications  carrier  uses 
network  elements  pim:hased  pursuant 
to  section  51.307  to  provide  the 
supported  services,  the  reduction  in  the 
amount  of  support  received  by  the 
inciunbent  LEC  is  specified  in  section 
54.307(a)(3)  of  the  Commission's  rules. 
That  section  provides  that  "(tjhe 
[incumbent]  LEC  *  *  *  shall  receive  the 
difference  between  the  level  of  universal 
service  support  provided  to  the 
competitive  eligible 

telecommunications  carrier  and  the  per- 
customer  level  of  support  previously 
provided  to  the  [inciunbent)  LEC." 
Section  54.307(a)(4)  of  our  rules 
provides  that  a  competitive  eligible 
telecommunications  carrier  that 
provides  the  supported  services  using 
neither  unbundled  network  elements 
nor  wholesale  service  purchased 
pursuant  to  section  251(c)(4)  will 
receive  the  full  amount  of  universal 
service  support  previously  provided  to 
the  incumbent  I^C  for  that  customer. 
That  section,  however,  does  not  provide 
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a  corresponding  reduction  in  the 
amount  of  support  received  by  the 
incumbent  LEC.  Accordingly,  we  amend 
section  54.307(a)(4)  to  clarify  that,  when 
a  competitrve  eligible 
telecommunications  carrier  receives 
support  for  a  customer  pursuant  to 
section  54.307(a)(4),  the  incumbent  LEC 
will  lose  the  suppcnt  it  previously 
received  that  was  attributable  to  that 
customer. 

F.  Corporate  Operations  Expenses 

1.  Imposition  of  a  Limitation  , 

38.  In  li^t  of  these  challenges  to  the 
Commissicm's  decision  to  limit  recovery 
of  corporate  operations  expenses,  we 
take  this  opportxmity  to  explain  more 
fully  the  bases  for  this  decision. 
Expenditures  for  corporate  operations  in 
many  instances  may  be  discreticmary,  in 
contrast,  for  example,  to  expenditures  to 
maintain  existing  plant  and  equipment. 
Corporate  operations  expenses  include, 
for  example,  travel,  lodging  and  other 
expenses  associated  with  attending 
industry  conventions  and  corporate 
meetings.  Although  participation  in 
such  activities  may  be  prudent,  the 
levels  of  these  expenditures  are  subject 
to  managerial  discretion.  Carriers 
currenUy  have  littie  incentive  to 
minimize  these  expenses  because  the 
current  mechanism  for  providing 
support  in  high  cost  areas  allows 
carriers  to  recover  a  large  percentage  of 
their  corporate  operations  expenses.  For 
companies  with  fewer  than  200,000 
lines,  for  example,  the  expenses 
attributed  to  the  high  cost  expense 
adjustment  are  covered  in  full  for 
companies  with  costs  in  excess  of  150 
percent  of  the  national  average.  Smaller 
carriers  possess  even  fewer  incentives  to 
minimize  corporate  operations  expenses 
because  the  CDmmission  has  a  limited 
ability  to  ensure,  through  audits,  that 
smaller  companies  properly  assign 
corporate  operations  expenses  to 
appropriate  accoimts  and  that  these 
expenses  do  not  exceed  reasonable 
levels.  The  Commission,  and  frequently 
state  commissions,  cannot  justify 
auditing  smaller  carriers  because  the 
Commission's  audit  staff  is  small,  there 
are  many  himdreds  of  small  telephone 
companies,  and  the  costs  of  full-scale 
audits  are  in  many  instances  likely  to 
exceed  any  expenses  found  to  be 
improper.  We.  therefore,  conclude  that 
imposing  a  cap  that  is  relatively 
generous  to  small  carriera,  but  still 
imposes  a  limitation,  is  a  reasonable 
method  of  encouraging  carriera  to  assign 
corporate  (Operations  expenses  to  the 
propw  accounts  and  discouraging 
carriera  from  incurring  excessive 
e(xpenditure8.  Under  this  approach,  we 


provide  carriera  with  an  incentive  to 
control  their  corporate  operations 
expenses  without  requirLig  carriera  to 
inciur  the  costs  associated  with  a  full 
Commission  audit.  As  the  Commissicm 
stated  in  its  Operand  as  explained 
further  below,  carriera  that  contend  that 
the  limitation  provides  instifficient 
support  may  request  a  waiver  from  the 
Commission.  Therefore,  oi^y  carriera 
whose  e^qwnses  exceed  the  cap  and 
who  contend  that  the  capped  amount  is 
insufficient  will  be  required  to  provide 
additional  justification  for  their 
expenditures.  We,  therefore,  conclude 
that  a  cap  on  federal  support  for 
corporate  operations  expenses  is  a 
reasonable  method  of  preventing  the 
recovery  of  improperly  assigned  or 
excessive  expenses  from  federal  funds 
while  minimizing  the  administrative 
burden  on  the  Commission  and  aa  all 
carriera,  including  smaller  carriera. 

39.  We  disagree  with  petitionera  who 
assert  that,  because  some  corporate 
operations  expenses  are  not 
discretionary,  we  should  not  impose 
any  limit  on  the  recovery  of  corporate 
operations  expenses.  We  recognize  that 
the  expenses  dted  by  petitionera  and 
commentera  may  be  necessary  for  the 
operation  of  a  company,  and  that  such 
expenditiues  are  in  some  circumstances 
required  by  state  or  federal  law  or 
regulation.  Most  companies,  however, 
fulfill  all  such  state  and  federal 
requirements  while  incurring  corporate 
operations  expenses  that  are  well  below 
the  limitation  imposed  by  the 
Commission.  No  party  has  provided 
detailed  data  explaining  the  significant 
differences  in  corporate  operations 
expenses  for  companies  of  similar  sizes. 
Ftirther,  we  are  not  excluding  recovery 
of  corporate  operations  expenses  from 
universal  service  support,  but  instead 
are  imposing  a  reasonable  limit.  We 
reject  rrC's  request  to  exclude  all 
federal  regulatory  expenses  from  the 
limitation  because,  although  some 
expenditures  may  be  necessary  to 
participate  in  the  federal  regulatory 
process,  we  see  no  reason  to  permit  the 
unUmited  recovery  of  such  expenses. 
Moreover,  individual  companies  that 
are  required  to  incur  unusually  high 
corporate  operations  expenses,  such  as 
Alaskan  or  insular  telephone 
companies,  have  the  right  to  apply  for 

a  waiver  with  the  Commission  to 
demonstrate  the  necessity  of  these 
expenses  for  the  provision  of  the 
supported  services. 

2.  Adjustments  to  Limitation  FcHmula 

40.  In  the  July  10  Order,  the 
Commission  s{>ecified  a  minimum 
allowable  corporate  operations  cost  in 
order  to  ensure  that  carriera  with  small 


numbera  of  working  loops  would 
receive  sufficient  support  to  recover 
initial  or  fixed  corporate  operations 
expenses.  This  monthly  cost  minimum 
was  estimated  bam  a  regression  of  total 
corporate  operations  expenses  (m  the 
number  of  working  loops.  After 
performing  this  analysis,  the 
Commission  adopted  a  Tniwimiim 
monthly  recovery  of  $9,505,  which 
results  in  a  mmimiiin  recovery  of 
$114,071  per  year.  USTA  and  GVNW 
urge  the  Commission  to  increase  this 
minimum  recovery  from  $114,071  per 
year  to  $300,000  per  year.  USTA 
additionally  advocates  ad(^ting  a 
limitation  equal  to  the  greeter  of  either 
$300,000  per  year  or  $34.82  per  line  per 
month. 

41.  We  reconsider,  to  a  limited  extent, 
the  limitation  on  recovery  of  corporate 
operations  expenses  and  adopt  a  new 
minimum  cap  of  $300,000  per  year  as 
advocated  by  USTA  and  GVNW. 
Although  we  are  fully  confident  in  the 
formula  that  calculates  the  cap,  we 
adopt  a  minimum  cap  of  $300,000  out 
of  an  abundance  of  caution  for  the 
smallest  carriera.  The  increased 
minimum  will  reduce  the  need  of  the 
smallest  carriera  to  seek  a  waiver  of  the 
cap.  We  intend  to  continue  to  monitor 
the  efiiect  of  this  limitation  and  the 
$300,000  minimum  cap  on  smaller 
carriera.  We  note  that,  because  the 
Commission  has  adopted  an  indexed 
cap  for  all  high  cost  support,  increases 
in  the  amount  of  support  provided  to 
some  companies  will  reduce  the  amoimt 
of  support  provided  to  other  companies. 
We  find,  however,  that  this  change  will 
result  in  a  minimal  increase  in  the  total 
amount  of  universal  service  support 
provided  to  carriera.  We  will  continue 
to  mcmitor  this  issue  closely  and  will 
take  steps  to  ensiue  that  only  necessary 
and  prudent  expenditures  are 
supported.  We  do  not  adopt  USTA's 
alternative  proposal  to  increase  recovery 
to  $34.82  per  line  per  m(sath  for  all 
carriera  because  we  believe  the 
minimum  cap  of  $300,000  provides 
adequate  protection  for  the  smallest 
carriera  while  imposing  the  smallest 
corresponding  decrease  in  high  cost 
loop  support  for  carriera  overall. 

42.  Upon  reconsideration,  we  make  an 
additional  change  in  the  limitation 
formula  to  addrms  a  small  discontinuity 
in  the  formula  that  causes  the  total 
allowable  corporate  operations  expense 
to  be  slightly  lower  in  the  range  from 
17,988  and  17,997  lines  than  die 
amount  computed  at  17.987  lines.  To 
eliminate  the  anomaly  caused  by  this 
discontinuity,  we  alter  the  second 
threshold  for  access  lines  from  17,988 
lines  to  18,006  lines.  Finally,  to  make 
our  rules  easier  to  apply,  we 
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standardized  general  mathematical 
conventions  in  llie  formulas. 

3.  Methodology  Used  To  Calculate  the 
Limitation       | 

43.  Western  i^liance  questions  the 
methodology  thi  Commission  used  to 
create  the  form^  for  the  ovporate 
operations  expanse  limitaticm.  Western 
Allianoe  assert^  0iat  the  Order 
contained  no  discussion  or  reas^med 
explanation  ob  '*(a)  why  a  regression 
analysis  using  a  spline  function 
technique  was  accurate  and  appropriate; 
(b)  how  or  whyjihe  115  percent  ceiling 
Ic)  how  or  why  the 
[were  representative." 
I  arguments  in  turn.  As 
1  the /u/ylOOnfer.  the 
Conunission  uskl  a  linear  spline  to 
estimate  average  corporate  operations 
cost  per  loop,  based  on  the  number  of 
loops  served.  T^  produce  this  formula, 
we  used  statisti^l  regression  tedmiques 
that  focused  cm^e  relationship 
between  expenses  per  loop,  rather  than 
total  expense.  We  adopted  this  approach 
in  order  to  establish  a  mode!  under 
which  the  cap  oat  corpcxate  operations 
expense  per  line  woiUd  decline  as  the 
number  of  loops  increases  for  a  range  of 
smaller  companies  so  that  economies  of 
scale,  pursuant  to  which  expenses  per 
loop  decline  as  carrier  si2»  increases, 
would  be  taken  into  accoimt  by  the 
formula.  Of  the  itiodels  studied,  the 
linear  spline  wajij  found  to  have  the 
highest  R'.  a  meiasure  indicating  that . 
this  model  provides  the  best  fit  with  the 
data.  The  relationship  between 
corporate  operations  eimense  and  lines 
^served  may  reasonably  be  expected  to 
change  as  carriers'  size  increases.  The 
linear  spline  method  used  allows  a 
difiisrent  slope  to  be  fitted  for  smaller 
carriers  than  forj^ai^ger  carriers.  The 
Commission  ad6|>ted  the  "knot."  or  the 
point  at  which  the  two  line  segments  of 
the  linear  spline  model  meet,  at  10.000 
loops  because  that  point  allowed  Uie 
best  fitting  overall  spline. 

44.  Regarding  the  remaining  issues 
raised  by  Western  Alliance,  the  115 
percent  ceiling  that  limits  recovery  of 
corporate  operations  expenses  is 
consistent  with  other  Commission  rules 
regarding  unive^il  service  support 
under  part  36  of  j^ur  rules.  The 
Commission  hasi  Consistently 
considered  carri^  whose  loop  costs 
exceed  the  natioiial  average  loop  cost  by 
more  than  15  portent  worthy  of  special 
treatment.  In  the  present  context,  out  of 
an  abimdance  ofj^ution.  we  have 
concluded  that  ddmpanies  will  be 
allowed  to  recover  costs  up  to  15 
percent  above  average  costs,  rather  than 
limiting  recovery  of  such  expenses  to 
average  costs.  We  also  find  that,  before 


receiving  corporate  operations  expenses 
in  excess  of  115  percent  of  the  average, 
companies  should  imdergo  additional 
scrutiny  by  submitting  a  waiver  .request 
to  the  Commission.  Fbially.  the  data 
used  in  the  estimation  are  tibe  actual 
corporate  operations  expenses  that 
companies  filed  «vith  NECA  for  the 
calculation  of  universal  service  support. 
We  used  the  most  current  NECA  data 
available  at  the  time  we  performed  these 
calculations. 

45.  Western  Alliance  claims  that  the 
Commission's  corporate  operations 
expense  fiormula  affects  smaller 
companies  more  significantiy  than 
larger  companies.  It  states  that  Figure  1 
in  the  July  10  Order  demonstrates  that 
the  data  for  LECs  urith  mora  than  15.000 
loops  cluster  more  closely  around  the 
Commission's  fitted  line  than  the  data 
for  those  LECs  with  fewer  than  15,000 
lines.  This  observation,  however,  does 
not  undermine  the  Commission's 
conclusion.  Because  corporate 
operations  expense  per  line  varies  more 
for  smaller  companies  than  larger  ones, 
any  line  that  we  mi^t  adopt  would  fit 
the  data  for  larger  companies  more 
closely  than  it  would  fit  the  data  for 
smaller  ones.  Moreover,  as  explained 
above,  we  have  raised  the  mininnini  cap 
out  of  an  abundance  of  caution  to 
address  concerns  that,  without 
modification,  our  formula  may  not 
afibrd  sufficient  recovery  of  corporate 
operaticms  expenses  for  the  smallest 
companies. 

46.  We  reject  GVNW's  aigument  that 
'  it  is  not  clear  whether  the  corporate 

operations  expense  rule  addrasses 
amoimts  fiom  Accounts  6710  and  6720 
or  whether  it  addrMses  "that  portion 
assigned  to  loop  cost  in  NECA's  USF 
Algorithm  (AL19)."  According  to  the 
Order,  however,  "(cjcnporate  operations 
expense  are  recorded  in  Account  6710 
(Executive  and  planning)  and  Account 
6720  (General  and  administrative)." 
Hence,  the  limitation  applies  to 
accounts  6710  and  6720  and  does  not 
apply  to  NECA's  USF  algorithm. 

47.  RTC  asserts  that  the  Commission's 
formula  is  a  proxy  model  and  therefore 
should  be  sub]bct  to  the  critdria  the 
Commission  adopted  for  forward- 
looking  cost  proxy  models  in  the  Order. 
Although  the  formula  we  adopted  to 
limit  recovery  of  corporate  operations 
expenses  is  a  model,  it  is  not  a  model 
intended  to  estimate  forward-looking 
economic  costs.  Therefore,  most  of  the 
criteria  adopted  by  the  Commission 
concerning  forward-looking  cost  proxy 
models  are  inapplicable  to  the  corporate 
operations  expense  formula.  Further, 
RTC  is  incorrect  to  the  extent  that  it  Is 
arguing  that  the  underlying  data  and 
assumptions  for  the  formula  are 


unavailable  to  the  public.  The  data  used 
to  create  the  line  were  filed  publicly 
witii  the  Commission  by  NECA  for 
calendar  year  1995.  The  assumptions 
and  method  we  used  to  compute  the 
formula  can  be  found  in  greatest  detail 
in  the  July  10  Order.  The  Commission 
has  not,  as  TCA  alleges,  contradicted  its 
decision  to  base  universal  service 
support  for  rural  telephone  companies 
on  embedded  costs  until  January  1, 
2001.  The  formula  %v^have  adopted 
imposes  a  limit  on  the  recovery  of 
unbedded  costs  and  is  not  a  proxy 
model  designed  to  calculate  forward- 
lodfdns  economic  costs. 

46.  We  find  that  our  limitation  on 
recoveiy  of  corporate  operations 
expenses  will  not  jeopardize  the 
affordability  of  local  services.  Because, 
as  discussed  above,'such  expenditures 
and  the  level  of  such  expenditures  are 
in  many  cases  discretionary,  we  believe 
that  imposing  some  limits  on  corporate 
operations  expenses  serves  the  public 
interest.  Moreovw,  if  carriers  have 
prudent  corporate  operations  expenses 
that  exceed  the  cap,  they  may  seek  a 
waiver  of  that  cap. 

49.  Based  on  the  changes  described 
above,  we  modify  the  formula  to  limit 
the  amoimt  of  corporation  operations 
expenses  per  woiking  loop  that  a  carrier 
may  recover  as  follows: 

for  study  areas  with  6,000  or  fewer  working 
loops  the  amount  per  working  loop  shall  be 
S31.188  -  (.0023  X  the  number  of  working 
loops),  or.  ($25,000  +  the  number  of  working 
loops),  whichever  is  greater, 
for  study  areas  with  more  than  6,000  but 
fewer  than  18,006  working  loops,  the  amount 
per  working  loop  shall  be  S3.58S  ••■  (82,827.60 
+  the  nimiber  of  working  loops);  and 
for  study  areas  with  18,006  or  more  working 
loops,  the  amount  per  working  loop  shall  be 
$8,188. 

We  conclude  that  this  modified  formula 
will  better  serve  our  goal  of  ensuring 
that  carriers  use  imiversal  service 
support  only  to  offer  the  supported 
services  to  their  customers  through 
prudent  facility  investment  and 
maintenance  consistent  with  their 
obligations  under  section  254(k). 

4.  Procedural  Matters 

50.  We  conclude  that  the  limitation 
on  corporate  operations  expenses  was 
adopted  in  compliance  with  the 
Administrative  Procedure  Act  (APA). 
The  Commission  gave  the  public  ample 
notice  regarding  the  possibility  of 
limiting  or  excluding  recovery  of 
corporate  operations  expenses.  In  a 
Notice  of  Inquiry  released  in  1994,  the 
Commission  sought  comment  on 
whether  we  should  exclude  all  recovery 
of  corporate  operations  expenses.  In  a 
Notice  of  Proposed  Rulemaking  released 
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in  1995,  as  the  petitioners  acknowledge, 
the  Commission  tentatively  concluded 
that  it  should  exclude  recovery  of  all 
such  expenses.  In  the  Universal  Service 
Notice,  the  Commission  specifically 
sought  comment  on  whether  any 
proposals  in  Docket  No.  80-286  were 
worthy  of  consideration  in  Docket  No. 
96-45  and  specifically  incorporated  the 
record  of  that  proceeding  into  the  96-45 
docket.  Moreover,  in  its  Public  Notice 
seeking  further  comment,  the  Common 
Carriw  Bureau  asf ed  what 
modifications  should  be  made  to  the 
high  cost  support  mechanism  if  it  were 
retained  with  respect  to  rural  areas.  In 
respcmse  to  this  Public  Notice,  several 
parties  recommended  that  the 
Commission  limit  or  exclude  recovery 
of  corporate  operations  expenses  as  it 
had  previously  proposed. 

51.  Not  only  aid  the  Commission 
provide  notice  of  a  potential  limit  on  or 
exclusion  of  the  recovery  of  corporate 
operations  expenses,  the  approach 
adopted  by  the  Commission  takes  into 
consideration  the  comments  filed  in 
response  to  these  notices.  The 
Commission  initially  proposed 
disallowing  all  recovery  tor  corporate 
operations  expenses.  After  considering 
the  comments,  however,  the 
Commission  concluded  in  the  Order 
that  it  should  limit  such  expenses  to  a 
reasonable  level  rather  than  excluding 
them  altogether.  The  approach  taken  is 
conceptually  similar  to  the  one  NECA 
proposed  in  response  to  the  1995  Notice 
and  again  in  response  to  the  Public 
Notice.  NECA  proposed  that  high  cost 
support  recipients  should  recover  only 
expenses  that  fall  below  a  line  that  is 
two  standard  deviations  above  a 
regression  line.  Our  limitation  is  based 
on  a  regression  line  that  takes  into 
account  the  size  of  the  company  when 
calculating  an  acceptable  range  of 
recoverable  corporate  operations 
expenses  and,  rather  than  allowing  all 
expenses  within  two  standard 
deviations  of  the  line  as  proposed  by 
NECA,  allows  recovery  of  expenses  that 
are  up  to  115  percent  of  the  typical  costs 
of  c(Hnpanies  of  similar  size.  "nius. 
because  the  corporate  operations 
expense  cap  was  within  the  scope  of  the 
proposal  to  eliminate  recovery  of  all 
corporate  operations  expenses  and  was 
supported  by  record  evidence,  the 
requirements  of  the  APA  were  met. 
52.  We  conclude  that  we  are  not 
barred  from  adopting  this  limitation 
because,  althou^  the  Joint  Board  did 
not  make  a  recommendation  about 
limiting  the  recovery  of  corporate 
operations  expenses,  the  Commission 
properly  referred  to  the  CC  Docket  No. 
96-45  Joint  Board  the  question  of 
whether  proposals  originating  with  the 


CC  Docket  No.  80-286  Joint  Board 
should  be  adopted.  We  also  conclude 
that  Western  Alliance  incorrecUy 
implies.that  the  legislative  history  to  the 
1996  Act  prohibits  the  Commission 
from  adopting  any  proposal  that  was 
submitted  in  the  record  of  the  CC 
Docket  No.  80-286  proceeding. 
Although  the  Joint  Explanatory 
Statement  explained  that  Congress  did 
not  view  the  CC  Docket  No.  80-286 
proceeding  as  an  appropriate  basis  for 
impl|menting  section  254(a).  nothing  in 
the  legislative  history  suggests  that 
Congress,  in  enacting  section  254. 
intended  to  preclude  us  from 
considering  specific  propcMals  frt>m  that 
docket  in  the  separate  proceeding 
undertaken  to  implement  section  254. 
Indeed,  the  Commission,  in  the 
Universal  Service  Notice,  sought 
conunent  on  whether  any  proposals 
from  the  80-286  docket  were  consistent 
with  the  1996  Act  so  as  to  avoid 
duplication  of  previous  Commission 
efforts.  As  described  above,  several 
commenters  proposed  elimination  or 
limitation  of  the  recovery  of  corporate 
operations  expenses  in  the  96-45 
docket,  and  the  Commission  adopted 
this  limitation  as  part  of  the  96-45 
docket. 

53.  We  also  conclude  that  our 
adoption  of  a  high  standard  for  granting 
a  waiver  for  corporate  operations 
expense  recovery  is  fully  justified. 
Because  corporate  operations  expenses 
are  in  many  cases  completely  within  a 
company's  discretion,  they  are  more 
likely  to  be  susceptible  to  abuse  than 
other  tjrpes  of  expenditiires  such  as 
plant  maintenance  expenditures. 
Accordingly,  parties  contending  that 
they  should  recover  unusually  high 
amounts  of  such  expenses  should  be 
required  to  meet  a  substantial  burden. 
Additionally,  because  the  limitation 
includes  a  buffer  zone  to  accommodate 
companies  that  may  have  corporate 
operations  expenses  that  are  higher  than 
average,  but  not  extreme,  we  affirm  our 
conclusion  that  the  need  for  waivere 
should  be  limited  to  exceptional 
circumstances. 

54.  We  also  reject  petitionere' 
suggestions  that  the  limitation  on 
recovery  of  corporate  operations 
expenses  should  be  phased  in  over  a 
lengthy  transition  period.  Unlike  other 
situaticms  dted  by  the  commenters,  a 
transition  period  is  not  warranted  in 
this  instance.  We  conclude  that  we 
should  not  phase  in  a  measure  designed 
•to  prevent  misallocation.  manipulation, 
and  abuse.  Companies  believing  that 
they  have  reasonably  inciured  expenses 
in  excess  of  the  limitation  may  petition 
for  a  waiver  from  the  Commission.  We 
find  that  the  availability  of  a  waiver  will 


sufficimtly  protect  any  company  that 
legitimately  inciured  expenses  in  excess 
of  the  limitation,  whether  caused  by 
activity  mandated  by  the  1996  Act  or  for 
any  other  reason. 

55.  Contrary  to  the  position  of  some 
commenters,  the  Comnussion  is  fully 
authorized  to  adopt  rule»to  implement 
section  254(k)  in  addition  to  codifying 
the  statutmy  provision  as  it  has  alreedy 
done.  In  CKt.  in  the  Section  2S4(k) 
Order;  we  concluded  that  we  would 
"from  time  to  time,  re-evaluate  our  rules 
to  determine  whether  additi(mal  rule 
changes  are  necessary  to  meet  the 
requirements  of  section  254(k)."  The 
Commission  concluded  in  the  Order 
and  the  July  10  Order  that  some 
recipients  of  faderal  universal  service 
support  may  be  receiving  funds  beyond 
those  necessary  to  provide  the 
supported  services.  Recovery  of  such 
expenditures  may  allow  carriers  to  use 
these  expenditurts  to  sul»idize 
competitive  services  in  violaticgn  of 
section  254(k).  In  addition  to  limiting 
support  for  corporate  operations 
expense  in  order  to  control  spending 
that  may  be  in  excess  of  that  allowed  by 
the  Act.  the  Commission  correctly  found 
that  limiting  corporate  operations 
expenses  would  reduce  die  ability  of 
incumbent  LECs  to  subsidize 
competitive  services  with 
noncompetitive  services  by  reducing  the 
incumbent  LECs'  receipt  of  funds 
beyond  those  that  may  be  necessary  to 
provide  the  supported  sovices.  We 
therefore  conclude  that  limiting 
recovery  of  corporate  operations 
expenses  is  within  the  ambit  of  section 
254(k). 

V.  Support  fiw  Low-Income  Consninen 

A.Obligption  To  Provide  Toll-Limitation 
Setvices 

56.  We  believe  that  low-income 
consumera  eventually  should  have  the 
choice  of  selecting  either  toll  blocking 
or  toll  control  to  restrict  their  toll  usage. 
We  conclude,  however,  that  giving 
consiunere  such  an  option  is  not  viable 
at  this  time.  Based  on  the  record  before 
tis.  we  find  that  an  overwhelming 
number  of  carriera  are  technically 
incapable  of  im)viding  both  toll- 
limitation  services,  particularly  toll- 
control  services,  at  this  time.  Under  our 
ciirrent  rules,  carriera  technically 
incapable  of  providing  both  types  of 
toll-limitation  services  must  seek  from 
their  state  commissions  a  time-limited 
waiver  of  their  obligation  to  provide 
both  toll  blocking  and  toll  control. 
Given  that  a  large  number  of  carriera  are 
technically  incapable  of  providing  both 
toll  blocking  and  toll  control  at  this 
time,  we  believe  that  requiring  carriera 
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to  provide  both  lUrould  result  in  an 
uimeoessarily  burdensome  process  for 
state  commissio|38  required  to  act  on  a 
large  number  of  waiver  proceedings. 
57.  In  light  of  (pese  concerns,  we 
believe  that  requiring  carriers  to  provide 
at  least  one  typcf  bf  toll-limitation 
service  is  sufficient  to  provide  low- 
income  consumers  a  means  by  which  to 
control  their  toll  {usage  and  thereby 
maintain  their  anUity  to  stay  connected 
to  the  public  sw{^ed  telephone 
network.  Weighi^  the  burdens  on  the 
states  and  the  n^^d  to  have  carriers 
desigoated  in  a  short  time  frame  against 
the  goal  of  giving  low-income 
consiuners  a  ful|^ange  of  options  fot 
controlling  toll  ttSage.  we  define  toll- 
limitation  services  as  either  toll 
blocking  or  toll  <:^ntrol  and  require 
teleconnnunicatliins  carriers  to  ofCw 
only  one,  and  n0<  necessarily  both,  of 
those  services  at  this  time  in  order  to  be 
designated  as  eluible 
telecommunications  carriers.  We  note, 
however,  that  if,i  for  technical  reasons,  a 
carrier  cannot  provide  any  toll- 
limitation  servioa  at  this  time,  the 
carrier  must  seek  a  time-limited  waiver 
of  this  requirem^iit  to  be  designated  as 
eligible  for  sumtort  during  the  period  it 
takes  to  make  the  network  changes 
needed  to  provide  one  of  those  toll- 
limitation  servioas.  In  addition,  if  a 
carrier  is  capable  lof  providing  both  toll 
blocking  and  toll  control,  it  must  offer 
qiialifying  low-income  consumers  a 
dioioe  between  toll  blocking  and  toll 
control.  Becausej  we  agree  with  Catholic 
Conference  that  ul  qualifying  low 
income  oonsum^^  ideally  should  be 
offered  their  chojice  of  toll  blocking  or 
toll  control,  we  B)an  to  monitor  and 
revisit  this  issue  ijf  we  determine  that 
technological  in  pediments  to  carriers' 
ability  to  ofier  tall  limitation  have  been 
reduced  or  eliminated.  We  also 
encourage  carriers  to  develop  and 
investigate  cost-iffective  ways  to 
provide  toll-connbl  services. 

58.  We  further  conclude  that  carriers 
offering  Lifeline  service  will  not  be 
required  to  provide  toll-limitation 
services  othm  thw  those  specifically 
identified  in  tbamrder.  The 
Commission  defiiied  toll  blocking  as  a 
service  that  allows  customers  to  block 
outgoing  toll  caU^,  and  defined  toll 
control  as  a  servke  that  allows 
customers  to  limi^  in  advance  their  toll 
usage  per  month' Or  billing  cycle. 
Tberafore.  carriers  offering  Lifeline 
service  will  not  iM  required  to  offer,  for 
example,  intemajt^onal  toU-call-bloddng 
or  toll  blocking  ^t  allows  callers  with 
a  Personal  Identification  Number  (PIN) 
to  make  toll  calls,  as  suggested  by  the 
Florida  Commissibn.  While  we 
encourage  carriers  to  offsr  Lifeline 


consumers,  free  of  charge,  toll-limitation 
services  that  include  functions  and 
capabilities  beyond  those  described  in 
the  Order,  we  are  persuaded  by  USTA 
that  most  carriers  currently  are 
technically  incapable  of  providing  these 
.  additional  services.  Furthermore, 
regarding  the  issue  of  whether  toll 
control  must  limit  collect  calls,  we 
conclude  that,  like  toll  blocking,  toll 
control  only  must  allow  consumers  to 
limit  outgoing  calls. 

59.  In  response  to  the  Texas 
Commission's  request,  we  reiterate  that 
toll-limitati<m  services  for  qualifying 
low-income  subscribers  are  included  in 
the  definition  of  the  "core"  or 
"designated"  services  that  will  receive 
imivOTsal  service  support  A  carrier 
must  provide  these  ctm  services 
throughout  its  entire  service  area  in 
order  to  be  designated  an  eligible 
telecommunications  carrier.  We  further 
clarify  that,  compliance  with  the  no 
disconnect  rule  and  the  prohibition  on 
deposit  rule  are  not  specific 
preconditions  to  being  designaited  an 
eligible  telecommunications  carrier. 
Once  designated  as  an  eligible 
telecommunications  carrier,  however, 
that  carrier  must  offer  all  Lifeline  and 
LinkUp  services  to  qualifying  low- 
income  subscribers. 

B.  Recovery  of  PICC 

60.  Consistent  with  our  efforts  to 
make  toll-blocking  service  easily 
affordable  to  low-income  consumers,  we 
adopt  our  tentative  conclusion  in  the 
Second  Further  Notice  to  waive  the 
PICC  for  Lifeline  customers  who  elect 
toll  blocking.  For  the  reasons  discussed 
hwe  and  in  succeeding  paragraphs,  we 
agree  with  SBC  and  ATftT  and  omclude 
that  support  for  PICCs  fot  Lifeline 
customers  who  have  toll  bloddng,  but 
nevertheless  remain  presubscribeid  to  an 
DCC,  will  be  provided  by  the  universal 
service  support  mechanisms  in  addition 
to  the  support  for  Lifeline  customers 
established  in  the  Order.  In  the  Order. 
the  Commission  noted  that  studies 
demonstrate  that  a  primary  reason 
subscribers  terminate  access  to 
telecommunications  sovices  is  failure 
to  pay  long-distance  telephone  bills. 
The  Commission  concluded  that, 
because  volimtary  toll  blocking  allows 
customers  to  blodc  toll  calls,  and  toll- 
control  service  allows  customers  to 
ensiue  that  they  will  not  spend  more 
than  a  predetermined  amount  on  toll 
calls,  these  services  assist  Lifeline 
customers  in  avoiding  involimtary 
termination  of  their  access  to 
telecommunications  services.  The 
Commission  concluded  that,  in  order  to 
increase  the  use  of  toll-blocking  and 
toll-control  services  by  low  income 


consumers,  Lifeline  ciistomers  should 
receive  these  services  at  no  charge.  It 
woiild  make  little  sense,  and  would 
imdermine  the  very  basis  for  providing 
Lifeline  customers  fne  access  to  toll 
blocking,  to  assess  the  PICC  on  Lifeline 
customers  who  select  toll  blocking.  In 
addition,  in  light  of  our  decision  herein 
to  p>ermit  eligible  carriers  to  offer  either 
toll  control  or  toll  blocking,  it  would  be 
particularly  unfeir  to  assess  the  PICC  on 
Lifeline  customers  who  do  not  have  the 
option  of  selecting  toll  control,  but  that 
are  limited  to  toll  blocking.  To  do  so 
would  discriminate  against  Lifeline 
customers  who  may  only  select  toll 
blocking,  and  thus  would  have  no 
reason  to  presubscribe  to  an  DCC.  In 
contrast,  a  Lifeline  subscriber  who  is^ 
able  to  select  toll  control  likely  will 
presubscribe  to  an  DCC,  because  that 
subscriber's  access  to  toll  calling  is 
limited,  but  not  blocked  entirely. 

61.  We  thus  conclude  that,  because 
toll  blocking  for  low-income  consiuners 
is  a  supported  service  that  carriers  must 
provide  to  such  customers  and  the  PICC 
pajrment  issue  arises  as  a  direct  result  of 
the  toll  blocking  requirement,  the  PICC. 
in  these  instances,  is  sufficiently  related 
to  the  provision  of  toll  blocking  that  it 
should  be  supported  for  low-income 
consumers.  Thus,  such  costs  should  be 
recovered  in  a  competitively  neutral 
manner  that  is  consistent  with  sectimi 
254  of  the  Act  Therefore,  all  interstate 
telecommunications  carriers,  not  just 
DCCs.  should  bear  the  costs  of  the 
waived  PICCs. 

62.  K4oreover.  we  agree  with 
petitioners  that  the  low-income  program 
of  the  federal  universal  service  support 
mechanisms  should  support  PICCs 
attributable  to  all  qualining  low-income 
consumers  who  have  toll  blocking.  As 
stated  above,  we  will  support  PICCs 
attributable  to  qualifying  low-income 
consumers  who  have  toU  blocking  but 
do  not  have  a  presubscribed  DCC  We 
anticipate  that  most  low-income 
consumers  who  receive  toll  blocking 
will  do  so  voluntarily  and  that  most  will 
not  have  presubscribed  DCCs.  In  the 
event,  however,  that  a  low-income 
consumw  is  required  to  elect  toll 
blocking  {e.g..  as  a  condition  of 
receiving  local  service)  or  in  the  event 
that  a  low-income  consumer  remains 
presubscribed  to  an  IXC  even  though  the 
consxuner  receives  toll  blocking,  the 
federal  low-income  program  also  will 
support  the  PICCs  attributable  to 
consumers  in  those  cimunstanoes.  Low- 
income  consumers  who  elect  toll 
blocking,  but  who  remain  presubscribed 
to  an  DCC,  would  not  receive  toll 
blocking  free-of-charge  unless  we  waive 
the  PICC  for  the  consiuners.  If  an  DCC 
were  required  to  pay  the  PICC 
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attributable  to  a  Icw-income  consumer 
who  elects  toll  bloddng.  that  IXC  would 
not  be  able  to  recover  the  PlCC  through 
per-minute  duiges  associated  with  toU 
usage.  Thus,  absent  changes  to  our 
rules,  the  KC  may  seek  to  recover  the 
PIOC  from  the  omsumer  in  the  form  of 
a  Saturate  charge.  As  we  have  noted 
above,  toll  blocking  helps  consumers  to 
omttol  their  toll  usage  and  should  be 
available  free-o^chuge  to  qualifying 
low-income  consumers.  Therefoe,  to 
ensure  the  availability  of  toll  blocking  to 
all  qualifying  low-inoome  ccmstmiers 
£ree-af<diarge,  we  conclude  that  the 
low-income  program  of  the  federal 
universal  service  support  mechanisms 
should  suppnt  PK£  charges 
attributable  to  all  low-income 
omsumers  wdio  have  toll  blocking. 

63.  All  competitive  eligibLs  carriers 
that  provide  LiMine  service  to 
customers  who  elect  toll  bloddng 
should  be  able  to  recover  an  amount 
equal  to  the  PlCC  that  would  be 
recovered  by  the  incumbent  LEC  in  that 
area  from  the  low-income  program  of 
the  federal  universal  service  support 
mechanisms  even  though  such  carriers 
are  not  required  to  charge  PIOCs. 
Competitive  eligible  carriers  should  be 
able  to  receive  support  amoimts  equal  to 
the  nCCs  becaiise,  like  inciunbent 
LECs.  they  will  be  unable  to  recover  any 
portioD  of  their  costs  associated  with  a 
toll-blocked  cxistomer  from  IXCs 
originating  interexchange  traffic  on  that 
customer's  line.  To  avoid  creating 
incentives  for  carriers  to  pass  additional 
costs  to  low-income  consumers  through 
increased  rates,  we  conclude  that 
competitors  should  receive  this 
additional  support  fot  Lifeline 
customers  who  elect  to  receive  toll 
blocking.  In  addition,  in  order  to  ensxue 
competitive  neutrality,  a  competing 
local  carrier  serving  a  Lifeline  customer 
should  be  able  to  receive  the  same 
amount  of  universal  service  support  that 
an  incimibent  LEC  woiild  receive  for 
serving  the  same  customer.  Because  an 
incumbent  LEC  serving  a  low-income 
customer  who  elected  toll  blocking 
would  receive  support  for  the  PICC 
associated  with  that  customer,  in  order 
to  ensure  that  competing  local  carriers 
are  not  operating  at  an  unfeir  advantage, 
competing  local  carriers  should  be 
eligible  to  receive  the  same  amount  of 
suppmt  that  the  incumbent  LEC  would 
receive. 

C.  Florida  Commission's  Petition 
Pertaining  to  State  Lifeline  Participation 

64.  Crauistent  with  the  Commission's 
earlier  finding  that  we  should  not 
prescribe  the  methods  that  states  iise  to 
generate  intrastate  lifeline  support  in 
order  to  qualify  for  federal  support,  we 


conclude  that,  although  all  carriers  are 
not  required  to  ccmtribute  to  Florida's 
Lifeline  support  mechanisms,  Florida's 
Lifeline  program  nevertheless  qualifies 
as  providing  intrastate  matching  funds. 
We,  however,  encourage  states  to 
develop  Lifeline  matching  programs  that 
are  competitively  neutral  and 
emphasize  that,  as  noted  in  the  Orda; 
states  must  meet  the  requirements  of 
section  254(e)  in  providing  equitable 
and  non-discriminatory  support  for  state 
universal  service  suppcwt  mechanisms. 
Because  we  find  that  Florida's  Lifeline 
program  qualifies  as  statepartidpation, 
we  need  not  address  the  Fl(»ida 
Commission's  request  for  a  waiver  of  the 
federal  de&ult  Lifeline  qualification 
standard.  For  the  same  reason,  we  also 
decline  to  address  the  Florida 
CommissioD's  request  for  a  waiver 
allowing  it  to  set  eligibility 
requirements  or  implement  a 
grandfether  provision  for  colain 
Lifeline  redpients. 

VL  Schools.  Ubrarias.  and  Roral 
Healdi  Care  Previders 

A.  Lowest  Corresponding  Price 

65.  Neither  USTA  nor  any  other  party 
offers  persuasive  evidence  that  the 
three-year  "look  beck"  provision  for 
determining  the  lowest  corresponding 
price  is  either  unnecessarily 
biudensome  or  will  un&irly  delay  a 
service  provider's  partidpation  in  the 
bidding  process.  Commenters  do  not 
assert  that  the  relevant  records  are  not 
maintained  or  are  not  accessible.  We 
note  that  the  universe  of  records  that  the 
provider  must  review  to  determine  the 
lowest  corresponding  price  is  limited  to 
charges  Involving  similarly  situated, 
non-residential  customers  for  similar 
services. 

66.  We  do  not  ^ree  with  USTA  that 
the  three-year  "look  back"  provision 
violates  the  prindple  of  ctmipetitive 
neutrality  by  disadvantaging  larger 
providers.  We  note  that  this  requirement 
applies  equally  to  all  providers  and  that, 
although  larger  providers  may  have  a 
greater  number  of  records  to  review  for 
purposes  of  determining  the  lowest 
corresponding  price,  these  providers 
also  likely  have  greater  resources  and 
more  sophisticated  methods  of 
recordkeeping. 

67.  We  agree  with  USTA,  however, 
that  we  should  modify  our  earlier 
holding  to  clarify  the  application  of  our 
lowest  corresponding  price  requirement. 
We  conclude  that,  for  purposes  of 
calculating  the  lowest  corresponding 
price,  a  provider  will  not  be  required  to 
match  a  price  it  ofiiered  to  a  customer 
under  a  spedal  regulatory  subsidy  or 
that  aplpeared  in  a  contract  negotiated 


undffir  very  different  conditions.  For 
example,  we  oreviously  conduded  that 
service  providers  will  be  permitted  to 
charge  schools  and  libraries  prices 
hi^er  than  those  charged  to  other 
similarly  situated  customers  if  the 
services  sought  by  a  school  or  Ubiaiy 
include  significantly  different  traffic 
voliunes  or  the  pro^sion  of  such ' 
services  is  significantly  diffarent  from 
that  of  anothw  customer  with  renect  to 
any  other  fectcv  that  the  state  pubUc 
service  commission  has  recognized  as 
being  a  significant  cost  fector.  Under  our 
modified  rules,  a  service  provider  will 
not  be  reouired  to  demonstrate  fuither 
that  matdiing  such  a  price  would  totem 
the  provider  to  offiBr  service  at  a  rate 
below  the  compenaatMy  rate  Cor  that 
service.  The  use  of  a  rate  below  the 
compensatory  rate  would  not  be 
practical,  given  the  limited  resources  of 
schools  and  lilsaries  to  partidpate  in 
lengthy  negotiations,  arbitration,  or 
liti9iti(m.  Regarding  Bell  Atlantic's 
concam  that  qwdal  regulatory  ratas 
established  by  states  fx  sdiods  and 
libraries  should  not  be  treated  as  the 
pre-disconnt  prices,  we  reiterate  that 
spedal  regulatory  subddies  need  not  be 
considered  in  determining  the  lowest 
corresponding  price.  Consistent  with 
our  findings  above,  we  oondude  that 
each  such  sitiuition  should  be  examined 
on  a  case-by-case  basis  to  determine 
whether  the  rate  is  a  spedal  regulatory 
subsidy  or  is  generally  availalm  to  the 
public.  We  also  note  that  the  universal 
service  discount  mechanism  is  not 
funding  the  diSiarence  between 
generaUy  available  rates  and  special 
school  rates,  as  sugeested  by  Bell 
Atlantic,  but  is  applied  to  the  price  at 
which  the  service  provider  sgrees  to 
inovide  the  service  to  eligible  schools 
ind  libraries. 

68.  We  disagree  with  USTA  that 
earlier  versions  of  tarifb  that  have  been 
modified  by  regulatora  should  be 
exduded  firom  the  comparable  retes 
upon  which  the  lowest  corresponding 
price  is  determined.  Unless  a  regulatory 
agency  has  found  that  the  tariffiMl  rate 
should  be  changed,  and  affirmatively 
ordered  such  change,  or  absent  a 
showing  that  the  rate  is  not 
compensatory,  we  find  no  reason  to 
conclude  that  former  tarifiiad  rates  do 
not  represent  a  fair  and  reasonable  basis 
for  establishing  the  lowest  comparable 
rate. 

69.  We  decline  to  adopt  GTE's 
proposal  to  exclude  all  promotional 
offerings  from  the  comparable  rates 
upon  which  a  provider  must  detennine 
the  lowest  corresponding  price.  Insteed, 
we  condude  that  only  promotions 
ofiiared  for  a  period  not  exceeding  90 
days  may  be  excluded  from  the 
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comparable  ratM  upon  which  the  lowest 
corresponding  nice  must  be 
detennined.  Tiak  conclusion  is 
consistent  with  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  Bth  Circuit 
upholding  the  ^rtion  of  the 
Commission's  ij^twconnection  decision 
finding  that  disbounted  and 
promotional  oSarings  are 
telecommunica^ons  services  that  are 
subject  to  the  r^^e  requirement  of 
section  251(c)(4L  and  mat  prranotional 
prices  lasting  more  than  90  days  qualify 
as  retail  rates  si  inject  to  wholesale 
discount  Exdudhng  shwter  term 
promotional  rat  p  from  consideration 
here  balances  the  need  to  provide 
compensatory  rates  to  providers  while 
ensuring  that  eligible  schools  and 
libraries  receive  jcompetitive,  oost-based 
rates  that  are  comparable  to  rates  paid 
by  similarly  sitiuted  non-residential 
customera  ror  similar  services. 
Consistent  with  the  Commission's 
rationale  in  theiAnp/ementotJon  of 
Section  2S4(g)  Oner,  we  agree  that  a  90- 
day  period  in  w^l^di  custcmien  may 
'rates  as  part  of  a 
ident  time  for  a 

ofhring  to  attract 
revised  services,  but 
not  so  long  as  to  undermine  the 
requirement  that  the  price  ofiisred  to 


receive 
prranotionis 
targeted  promi 
interest  in 


new( 


ensuring  that  schools  and  libraries  are 
capable  of  utilising  the  requeued 
services  effectively.  Section  254(h)(1)(B) 
provides  for  discounts  on  services  that 
are  used  for  educational  purposes  and 
that  are  provided  in  response  to  a  bona 
fide  request  In  the  Order,  the 
Commission  agreed  with  the  Joint  Board 
that  Congress  intended  to  require 
aocountunlity  on  the  part  of  sdiools 
and  libfaries  and  therefore,  consistent 
witii  section  254(hXl)(B),  required 
eligible  schook  and  libraries  to  conduct 
an  internal  assessment  of  the 
components  necessary  to  use  efisctively 
the  discounted  services  they  order.  We 
note  that  the  application  requironents 
established  in  the  Order  were 
recommended  by  the  Joint  Board  and 
supported  by  a  majority  of  coomienten 
on  uiis  issue.  We  affirm  our  dedsicm, 
because  we  find  that  it  is  in  the  public 
interest  to  msura  that  funds  are 
distributed  only  to  support  eligible 
services  that  s«rve  die  needs  to  the 
school  or  library  requesting  support  We 
find  that  the  mere  submissi<m  of  a  Ixma 
fide  request  is  not  an  adequate 
substitute  to  ensure  that  these  public 
interest  goals  are  met 

72.  The  Commission  detennined  in 
the  Ortfer  that  it  would  not  be  unduly 
burdensome  to  require  eligible  schools 


schools  and  libnaries  be  no  greater  than      and  libraries  to  conduct  a  tedhnology 


the  lowest  aurae^Mmding  price  the 
carrier  has  diar^  in  the  last  three 
yean  or  is  curreqtiy  charging  in  the 
market 

70.  As  previo^iUy  noted,  providen 
and  eligible  schbbU  and  libraries  will 
have  the  oppoctimity  to  seek  recourse 
from  the  Commltsion.  regarding 
interstate  rates,  pnd  from  state 
OHnmissions.  regarding  intrastate  rates 
if  they  believe  th^t  the  lowest 
corresponding  i^ce  is  unreasonably 
low  or  imreasonably  high.  We  decline  to 
adopt  the  suggestion  of  USTA  that  we 
impose  limits  on  a  customOT's  aUlity  to 
challei^  the  pis-discount  price  it  has 
been  o^red.  We  have  no  basis  in  this 
record  for  assuming  that  the  possibility 
of  such  abuse  by  ataools  and  libraries 

is  greater  than  the  potential  for  sovioe 
providen  to  assin  frivolously  that  the 
rates  are  too  low.'  We  will  monitor 
parties'  use  of  the  dispute  process  and. 
if  we  find  a  pattern  of  frivolous 
diallenges  by  schools,  libraries,  or 
service  provideiU  we  will  take  steps  to 
remedy  any  suck!  abuse  at  that  time. 

B.  Reporting  Requirements  for  Schools 
and  Libraries 

71.  We  conclu|de  that  the  reporting 
requirements  esublished  in  the  Order 
for  eligible  schools  and  libraries  are  not 
unreesonably  btiiidensome,  and  that 
they  represent  a  jreasonable  means  of 


assessment  prepare  a  plan  for  using 
these  technologies,  and  receive 
independent  i^proval  of  such  plans. 
Moreover,  the  Commission  tooK  steps  to 
eliminate  unnecessary  burdens,  and 
prevent  the  need  for  duplicative  review 
of  tedmology  plans.  The  Conunission 
noted  that  many  states  have  already 
imdertaken  state  te(±nology  initiatives 
and  that  plans  that  have  been  approved 
for  other  purposes,  e.g.,  for  participation 
in  federal  or  state  programs,  sudi  as 
"Goals  2000,"  will  be  accepted  without 
need  for  further  independent  approval. 
We  also  note  that  the  reporting 
requirements  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Qudget  (CAffl)  pursmnt  to  tin 
Paperwork  Reduction  Act  of  1995. 
Because  we  conclude  that  the  reporting 
requirements  are  not  unduly 
burdensome,  help  ensure  that  funds  are 
allocated  in  a  manner  that  serves  the 
policy  goals  set  forth  in  section 
254(b)(6)  and  section  254(h),  and  do  not 
violate  section  2S4(h)(l)(B).  we  deny 
Global's  petition  for  reconsideration  of 
those  requirements. 

73.  We  also  deny  Flcxida  Department 
of  Management  Scnvices'  request  to 
apply,  diuing  the  first  year  of  the  federal 
support  mecmanisms,  ror  universal 
service  discounts  using  a  form  created 
by  tl^e  state  of  Florida.  We  find  that 
requiring  all  applicants  to  use  the  same 


forms  saves  several  important 
purposes.  First,  the  forms  were  designed 
to  ensure  accountability,  and  protect 
against  fraud  and  abuse.  For  exanq>le, 
the  forms  require  applicants  to  provide 
information  designed  to  ensure  that 
each  school  or  library  receives  the 
discount  to  which  it  is  entitied  under 
the  Commission's  rules.  The  forms  also 
are  designed  to  ensure  that  support  is 
provided  only  with  respect  to  eligible 
entities,  and  only  for  services  eligible 
for  support,  and  that  applicants  are 
otherwise  in  compliance  with  all 
applicable  Commission  requiraments. 
Siecond,  the  fonnt  were  designed  to 
facilitate  the  use  of  competitive  bidding. 
In  addition,  the  forms  were  designed  to 
be  competitively  neutral,  so  that  no 
potential  provider  is  precluded  from 
offaring  service  to  a  school  or  lilnvy. 
Third,  the  use  of  a  single  set  of  forms 
will  substantially  ease  burdens  of 
administering  the  support  mechanism, 
and  thereby  minimiae  the  costs  of 
administration.  Moreover,  if  funds  are 
allocated  pursuant  to  a  single  set  of 
forms,  it  may  be  easier  to  audit  the 
administrative  processes  of  the  Schools 
and  Libraries  Corporation.  Fourth,  the 
use  of  a  single  set  of  forms  will  facilitate 
tracking  of  the  sdiools  and  libraries 
support  mechanism  over  time.  For 
example,  it  will  make  it  easier  to 
determine  what  types  of  services 
schools  and  libraries  need,  and  how 
those  needs  change  over  time.  Such 
information  is  useful  for  dedding  what 
if  any  adjustments  should  be  made  with 
respect  to  the  schools  and  libraries 
mechanism.  Congress  expressly 
provided  for  such  adjustments. 

74.  We  note  that  the  Commission 
invited,  and  received,  substantial  input 
on  the  application  forms  as  they  were 
developed.  The  Commission,  in 
ccmjunction  with  the  Schools  and 
Libraries  CcMpontion.  held  a  public 
workshop^  and  draft  application  forms 
were  posted  on  the  Commission's 
website.  The  application  fonns  refled 
ocmunents  and  suggestions  from  schools 
and  library  representatives,  service 
providen,  the  £)epartment  of  Education 
and  the  Schools  and  Libraries 
Corpmation.  We  antidpate  that  as 
parties  begin  to  use  the  application 
forms,  they  will  discover  ways  to 
improve  than,  and  we  encourage 
suggestions  for  modifying  and 
improving  the  application  forms.  For 
the  reasons  set  forth  above,  however,  we 
conclitfle  that  requiring  all  applicants  to 
use  the  same  applicaticm  forms  will 
serve  the  public  interest  We  find  that  it 
is  particularly  important,  in  the  first 
year  of  implementation,  to  take  all 
reasonable  steps  to  make  sura  the 
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Schools  and  Libraries  Corporation  is 
able  to  administer  the  support 
mechanism  as  efBciently  and  effectively 
as  possible.  We  therefore  deny  Florida 
Depertment  of  Management  Services' 
request  to  use  its  own  application  form. 

C  Non-Public  Schools  and  Libraries 

75.  It  is  our  expectation  that  states 
will  approve  technology  plans  in  a 
reasixiably  timely  manner.  As  noted 
above,  however,  the  Schools  and 
Libraries  Osporation  has  authority  to 
review  and  certify  the  technology  plans 
of  schools  and  libraries  if  the  applicant 
provides  evidence  that  a  state  agency  is 
unwilling  or  imable  to  do  so  in  a 
reasonably  timely  feshion.  We  here 
conclude  that  a  school  or  library  may 
apply  directly  to  the  Schools  and 
Libraries  Corporation  for  technology 
plan  approval  if  the  school  or  lihrary  is 
not  required  by  state  or  local  law  to 
obtain  approval  for  technology  plans 
and  telecommunications  expenditures. 
The  Schools  and  Libraries  Corporation 
has  stated  its  intent  to  create  a  process 
for  reviewing  technology  plans  of 
private  schools  and  other  eligible 
entities  whose  states  are  unable  to 
review  their  plans.  The  Schools  and 
Libraries  Corporation  may  structure  the 
review  process  in  any  manner  it  deems 
necessary  to  complete  review  in  a 
timely  fashion,  consistent  wnth  the . 

Eurposes  of  the  review.  We  emphasize, 
owever,  that  schools  and  libraries  that 
are  subject  to  a  state  review  process  by 
state  09*  local  law  may  not  dromivent 
the  state  process  by  submitting  plans 
directiy  to  the  Schools  and  Libraries 
Corporation  for  review.  Eligible  schools 
and  libraries  that  are  required  by  state 
or  local  law  to  obtain  approval  for 
technology  plans  and 
telecommunications  expenditures  will 
be  allowed  to  submit  technology  plans 
to  the  Schools  and  Libraries  Corporation 
Cor  review  only  when  the  state  is 
unwilling  or  unable  to  review  such 
plans  in  a  reasonably  timely  fa«bion.  In 
addition,  if  a  tedmology  plan  is  rejected 
at  the  state  level,  a  school  or  lil»ary  may 
not  then  submit  the  plan  to  the  Schools 
and  Libraries  Corporation  in  an  attempt 
to  dicumvent  the  state  review  process. 
76.  In  addition,  FCC  Forms  470  and 
471  will  allow  applicants  to  indicate 
that  their  technology  plans  either  have 
been  approved  at  will  be  approved  by 
a  state.  Schools  and  Libraries 
Corporation,  or  by  another  authorized 
body.  This  provision  will  allow  sdiools 
and  libraries  that  are  required  to  obtain 
technology  plan  approval  from  an  entity 
other  than  a  state  agency  to  submit  both 
FCC  Forms  470  and  471  without  any 
delay  due  to  a  lack  of  technology  plan 
approval  Schools  and  libraries  will  not 


be  able  to  receive  actual  discounts, 
however,  until  their  technology  plans 
are  approved. 

77.  Given  the  Schools  and  Libraries 
Corporation  plan  to  institute  an 
approval  process  that  "will  occur  in 
sufficient  time  to  meet  die  needs  of 
those  schools  that  choose  to  apply 
Mnder  the  75  day  window,"  we  see  no 
need  to  adopt  the  suggestion  of  the 
National  Association  of  Ind^>endent 
Schools  that  we  twaive  the  tecbtnology 
plan  approval  requirement  for  all 
schools  and  libraries  for  the  first  six  to 
twelve  months  of  the  schools  and 
lilnaries  program  in  order  to  provide 
sufficient  time  to  develop  alternative 
approval  mechanisms.  We  understand 
that  the  Schools  and  Libraries 
Corporation  is  moving  forward  with  due 
diligence  to  ensure  that  their  technology 
plan  review  process  is  put  into  place  as 
quickly  as  possible.  We  reiterate  that 
approval  of  an  applicant's  technology 
plan  wall  assist  in  ensuring  that 
technology  plans  are  based  on  the 
reasonable  needs  and  resources  of  the 
applicant  and  are  consistent  with  the 
goals  of  the  program. 

D.  Option  to  Post  Requests  for  Proposals 
on  Websites 

78.  In  light  of  the  concerns  expressed 
by  the  Working  Group  and  NECA, 
including  significant  costs  and  potential 
delays  associated  with  requiring  the 
administrative  companies  to  post  RFPs 
(m  the  school  and  library  and  rural 
health  care  provider  websites,  we 
reconsidw  uie  Commission's 
requirement  that  the  administrative 
companies  post  on  the  websites  RFPs 
submitted  by  applicants.  An  RFP  is  a 
detailed  request  for  the  services  and 
facilities  that  an  entity  is  interested  in 

tirocuring.  RFPs  may  vary  greatiy  in 
ength,  numbering  over  a  hundred  pages 
in  some  cases,  including  diagrams  and 
specifications  of  the  proouement  of 
facilities.  FCC  Form  470,  submitted  by 
school  and  library  applicants,  and  FCC 
Form  465,  submitted  by  eligible  health 
care  applicants,  will  instruct  applicants 
to  describe  the  services  they  sede  and  to 
include  information  sufficient  to  enable 
service  providers  to  identify  potential 
custcnnere.  We  conclude  that  this 
information  is  adequate  to  serve  the 
purposes  underlying  the  website  posting 
requirement  by  allowing  schools  and 
libraries  to  take  advantage  of  the 
competitive  marketplace.  We  conclude 
that  any  additional  information 
contained  in  an  RFP  that  is  not     - 
submitted  for  posting  on  the  website 
imder  FCC  Forms  470  and  465  can  be 
made  available  to  interested  service 

Erovidere  at  the  election  of  the  school, 
brary,  or  rural  healtii  care  provider 


applicant.  We  encourage  eligible  school, 
lilnary,  and  rural  healu  care  novlder 
applicants  to  make  RFPs  available  upon 
request  to  interested  service  providers. 
We  do  not.  however,  require  the  ScJiools 
and  Libraries  Corporation  or  the  Rural 
Health  Care  Corporation  to  post  RFPs  (m 
the  websites,  but  instead  require  the 
administrative  companies  to  post  FCC 
Forms  470  and  465.  respectively. 

E.  State  Telecommunications  Netwtxks 
and  Wide  Area  Network 

79.  We  conclude  that  state 
telecommunications  networks  that 
procure  supported  teleoommunicatioas 
and  make  tnem  available  to  schools  and 
libraries  constitute  consortia  that  will  be 
permitted  to  secure  discounts  on  such 
telecommunicaticms  on  behalf  of 
eligible  schools  and  lilwarias.  We  further 
com:Iude  that,  with  respect  to  Intemst 
access  and  internal  coonectiaas.  state 
telecommunicaticms  networics  may 
either  secure  discounts  tax  such 
telecommunications  on  behalf  of 
schools  and  libraries,  or  receive  direct 
reimbursement  from  the  uidversal 
service  suppwt  mechanisms,  pivsuant 
to  section  254(hH2MA).  fr»  providing 
such  services.  Finally,  we  conclude,  on 
our  own  motitm.  that  to  the  extent 
schools  and  lil»aries  build  and  purchase 
wide  area  networks  to  provide 
telecommunications,  such  netw<»ks  will 
not  be  eligible  for  universal  service 
discounts. 

a.  State  Telecommunications  Networks 

1.  Procuring  Teleconunurucatioru 

80.  We  conclude  that  state 
telecommunications  networks  that 
procure  supported  telecommimications 
and  make  tnem  available  to  eligible 
schools  and  libraries  constitute 
consortia  that  will  be  permitted  to 
secure  discounts  (m  such  services  on 
behalf  of  their  eligible  members.  We 
recognize  the  significant  benefits  that 
state  telecommunications  networks 
provide  to  schools  and  libraries  in  terms 
of,  among  other  things,  purchasing 
services  in  bulk  and  passing  on  volmne 
discounts  to  schools  and  libraries.  In 
order  for  eligible  schools  and  libraries  to 
receive  discounts  ptusuant  to  the 
universal  service  support  mechanisms 
for  schools  and  libraries  and  to  ccmtinue 
to  receive  the  benefits  currently 
provided  by  state  telecommunications 
networks,  such  networks,  consistent 
with  the  universal  service  rules,  may 
obtain  discounts  on  telecommimications 
from  the  universal  service  support 
mechanisms  on  behalf  of  eligible 
schools  and  libraries  and  pass  on  such 
discounts  to  the  eligible  entities.  We 
emphasize  that,  widi  respect  to 
telecommimications,  state 
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telecommuni^tions  networks  only  will 
be  pennitted  ti  pass  on  discounts  for 
such  services  itio  eligible  schools  and 
lilvaries,  but  Will  not,  as  discussed 
below,  be  able  to  receive  direct 
reimburseme]|it  firom  the  universal 
service  suppckt  mechanisms  for 
providing  sucn  services.  We  conclude 
that  a  state  telecommunications  network 
itself  will  not  qualify  for  discoimts  on 
telecommunii  ations.  Because  it  does 
not  meet  the  a^finition  of  an  elteible 
school  or  librify  as  set  forth  in  the 
Order,  a  state  telecommunications 
netw(^  onlyjibay  secure  such 
discounts  on  ^half  of  the  schools  and 
libraries  it  servies  and  pass  through  the 
discoimts  to  tbiose  schools  and  liMaries. 
Because  schools  and  librsries  will 
benefit  from  bbth  the  universal  service 
discounts  and  ihe  ability  of  state 
telecommunications  networks  to 
aggregate  demand  and  secure  prices 
based  on  volume  discounts,  the 
approach  we  44opt  here  will  be 
advantageous  t|)  eligible  schools  and 
libraries.  Furt^iennore,  this  approach 
will  help  maintain  the  int^ty  of  the 
universal  service  support  mechanisms, 
because  eligible  schools  and  libraries 
will  be  able  to  Secure  pre-discount 

t>rices  for  telecemmimicatlons  that  are 
ower  than  th^  prices  for  such 
telecommunications  if  they  had  not 
been  purchasad  in  bulk. 

81.  In  order  Itb  receive  and  pass 
through  discoviits  on  supported 
telecommunic^ons  for  eugible  schools 
and  libraries,  state  telecommunications 
networks  mus^  ^ake  a  good  faith  effort 
to  ensure  that  each  eligible  school  or 
library  receiveja  a  proportionate  share  of 
shared  service$[  State 
telecommimic^ons  networks  must  take 
reason^le  stete  to  ensiire  that  s«vice 
providers  appfy  appropriate  discoimt 
amounts  on  thjai  portion  of  the  supported 
telecommunications  used  by  each 
eligible  school  or  library.  The  service 
providers  will  {submit  to  the  state 
telecommunications  network  a  bill  that 
includes  the  appropriate  discounts  on 
eligible  telecoi^unications  rendered  to 
eligible  entities:  The  state 
telecommunications  network  then  will 
direct  the  eligiple  consortium  members 
to  pay  the  discpunted  prices.  Eligible 
consortium  mothers  may  pay  the 
discounted  priic^  to  their  state 
telecommunications  network,  which 
will  then  remit  the  discounted  amount 
to  the  service  providers.  Service 
providers  will  r0ceive  direct 
reimbursement  from  the  support 
mechanisms  in  an  amoimt  equal  to  the 
differraoe  betvr^en  the  pre-discoimt 
price  of  the  eligible  telecommimications 
and  the  discounted  amount.  We 


emphasize  that  state 
telecommunications  networks 
purchasing  services  on  behalf  of  schools 
and  libraries  are  required  to  comply 
with  the  applicable  competitive  bid 
requirements  established  in  the  Order. 

82.  We  note  that,  even  where  state 
telecommunications  networks  have 
procured  teleconununications  on  behalf 
of  schools  and  libraries  through 
competitive  bidding  or  are  exempt  from 
the  competitive  bid  requirement,  it  may 
be  advantageous  for  scxiools  and 
libraries  themselves  to  seek  competitive 
bids  on  their  requested  services.  In  so 
doing,  schools  and  libraries  may  be 
better  abM  to  ensure  that  they  obtain  the 
best  price  on  the  services  that  are  most 
closely  tailored  to  meet  their  needs.  We 
have  attempted  to  design  the  universal 
mechanisms  so  that  sdiools,  libraries, 
and  rural  health  care  providers  utilize, 
and  obtain  the  advantages  of. 
competition,  to  the  fullest  extent 
possible.  The  competitive  bidding 
process  is  a  key  compcment  of  the 
Commissicm's  effort  to  misure  that 
imiversal  service  funds  support  services 
that  satisfy  the  precise  needs  of  an 
institution,  and  that  the  services  are 
provided  at  the  lowest  possible  rates. 
We  recognize  that  schools,  libraries,  and 
health  care  providers  may  need  to 
transition  to  the  new  universal  service 
mechanisms,  and  w6  have  made 
reasonable  accomm6dation  for  eligible 
entities  that  have  preexisting  contracts 
for  telecommunications,  internal 
connections,  or  access  to  the  Internet. 
We  intend  to  continue  to  monitor  our 
decision  to  exempt  certain  preexisting 
contracts  bom  the  competitive  bidding 
requirement,  to  ensure  that  the 
exemption  does  not  reduce  the  benefits 
that  competitive  bidding  will  provide. 
We  thus  encourage  schools  and  libraries 
to  seek  competitive  bids  on  their 
requests  for  services  in  order  to  obtain 
the  best  price  for  the  desired  services. 
We  note  that  schools  and  libraries  have 
an  incentive  to  obtain  the  best  price  for 
services,  because  such  schools  and 
libraries  will  be  responsible  for  paying 
a  portion  of  the  cost.  We  also  note  that, 
after  seeking  competitive  bids,  schools 
and  libraries  may  nevertheless  decide  to 
obtain  telecommimications  that  are 
procured  by  a  state  telecommunications 
network 

83.  Because  it  appears  that  state 
telecommunications  networks  generally 
make  telecommunications  available  to 
both  eligible  and  ineligible  entities,  we 
emphasize  that,  pursuant  to  section 
254(h)(4),  such  networks  may  obtain 
and  pass  through  universal  service 
discounts  only  with  respect  to  schools 
and  litnaries  ^t  are  eligible  to  receive 
such  discounts.  In  order  to  protect  the 


integrity  of  the  schools  and  Ubraries 
program,  we  direct  state 
telecommunications  networks  to 
develqi;  and  retain  records  listing 
eligible  schools  and  Ubraries  and 
showing  the  basis  on  which  the 
eligibility  determinations  were  made. 
Such  networks  also  must  keep  careful 
records  demonstrating  the  discoimt 
amount  to  which  each  eligible  entity  is 
entitled  and  the  basis  on  which  such  a 
determination  was  made.  Additicmally, 
consistent  with  the  Order,  service 
providers  must  develop  and  retain 
detailed  records  showing  how  they  have 
allocated  the  costs  of  fisdlities  shared  by 
eligible  and  ineligible  entities  in  order 
to  charge  such  entities  the  correct 
amounts. 

84.  We  disagree  with  parties  that 
argue  that  state  telecommunications 
networks  should  be  able  to  receive 
direct  reimbursement  bom  the  support 
mechanisms  for  providing  schools  and 
libraries  with  services  other  than  access 
to  the  Internet  and  internal  connections. 
Because  they  do  not  meet  the  definition 
of  "telecommunications  carrier,"  state 
telecommunications  networks  are  not 
eligible  to  receive  direct  reimbursement 
from  the  support  mechanisms  pursuant 
to  section  254(h)(1)(B).  Section 
254(h)(1)(B)  provides  tiiat  only 
telecommunications  carriers  may 
receive  support  for  providing  schools 
and  libraries  with  the 
telecommunications  supported  under 
section  254(h)(1)(B).  Based  on  the 
record  before  us,  we  agree  with  USTA 
that,  because  they  do  not  offer 
telecommunications  "for  a  be  directly 
to  the  public,  or  to  such  classes  of  users 
as  to  be  directly  available  to  the  pubUc," 
state  teleomununications  networics  do 
not  meet  the  definition  of 
"telecommimications  carrier."  As  the 
Commission  determined  in  the  Order. 
the  definition  of  "telecommunications 
service"  is  intended  to  encompass  only 
telecommunications  provided  on  a 
common  carrier  basis.  The  Commission 
further  noted  that  "*  *  *  precedent 
holds  that  a  carrier  may  be  a  common 
carrier  if  it  holds  itself  out  'to  service 
indiffiarenUy  all  potential  users' "  and 
that  "a  carrier  will  not  be  a  common 
carrier  'where  its  practice  is  to  make 
individualized  decisions  in  particiilar 
cases  whether  and  on  what  terms  to 
serve.'" 

85.  We  are  not  persuaded  by  the 
record  before  us  uat  state 
telecommunications  networics  offer 
service  "indifferently  [to]  all  potential 
users."  Rather,  the  evidence  indicates 
that  state  telecommunications  networks 
offar  services  to  specified  classes  of 
entities.  Because  the  record  does  not 
cmtain  any  credibfe  evidence  that  a 
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state  telecomiminications  networic  ofiiars 
or  plans  to  offor  service  indififtrently  to 
any  requesting  party,  we  Sifd  that  state 
telecommunications  networks  do^ot 
ofibr  service  "directly  to  the  public  or  to 
such  classes  of  users  as  to  be  diiectly 
available  to  the  public"  and  thus  will 
not  be  eligible  for  reimbursement  from 
the  support  mechanisms  pursuant  to 
section  254(h)(1).  We  further  find  that 
prtddbitinp  state  telecommunications 
networks  horn  receiving  direct 
reimbursement  from  the  support 
mechanisms  pursuant  to  section 
254(hMl)  is  coosistent  with  the 
Conmiission's  determination  in  the 
Order  that  consortia  of  sdiools  and 
libiaries  may  receive  discounts  on 
eligible  services,  but  that  such  consortia 
will  not  be  permitted  to  receive  direct 
reimbursement  from  the  support 
mechanisms. 

86.  We  recognize  that  it  may  be  more 
administratively  burdensome  for  state 
telecommunications  networks  to  obtain 
and  pass  through  discoimts  on  behalf  of 
schools  and  libraries,  rather  than  to 
receive  direct  reimbursement  from  the 
support  mechanisms  for  procuring 
telecommunications  and  making  such 
telecommunications  available  to  schools 
and  libraries.  As  discussed  above, 
however,  state  telecommunications 
networks  do  not  meet  the  definition  of 
"teleconmnmications  carrier"  and  thus 
%vill  not  be  permitted  to  receive  direct 
reimbursement  for  the  provision  of 
telecommunications.  Additionally, 
parties  have  pot  suggested  any  reason 
why  state  telecommunications  networks 
should  be  treated  difierenUy  from  other 
consortia  and  thus  be  allowed  to  receive 
support  direcUy  from  the  universal 
service  support  mechanisms  for 
providing  telecommimications  other 
than  Internet  access  and  internal 
connections.  Furthermore,  even  if  they 
were  able  to  receive  direct 
reimbursement  from  the  support 
mechanisms  fat  providing 
telecommunications,  state 
telecommunications  networks  would 
still  need  to  determine  which  entities 
are  eligible  for  discounts  and  the 
discount  rate  to  which  each  eligible 
entity  is  entiUed.  Therefore,  any 
additional  administrative  burden 
created  by  requiring  state 
telecommunications  networks  to  pass 
through  the  discount  amounts,  ratiier 
than  allowing  them  to  receive  direct 
reimbursement  bom  the  support 
mechanisms,  may  not  be  as  significant 
as  some  parties  suggest. 

2.  Internet  Access  and  Internal 
Connections 

87.  With  respect  to  Internet  access 
and  internal  connections,  we  conclude 
that  state  telecommimications  networks 


may  either<secure  discoimts  on  the 
purchase  of  such  telecommimications 

Eurchased  from  other  providms  on 
shalf  of  schools  and  libraries  in  the 
manner  discussed  above  with  regard  to 
telecommimications,  or  receive  direct 
reimbursement  from  the  support 
mechanisms  for  providing  hitemet 
access  and  internal  connections  to 
schools  and  libraries,  pursuant  to 
section  254(h)(2)(A).  Asihe  Commission 
concluded  in  the  Order,  section 
254(h)(2)(A),  in  conjunction  with 
section  4(i),  authorizes  the  Commission 
to  permit  discounts  and  funding 
mechanisms  to  enhance  access  to 
advanced  services  provided  by  non- 
telecommunications  carriers.  On  this 
basis,  the  Commission  stated  that  it 
would  permit  discounts  for  Internet 
access  and  internal  connections 
provided  by  non-telecommunications 
carriers.  Thus,  although  we  conclude 
that  state  telecomnfunications  networks 
do  not  constitute  telecommunications 
carriers  that  are  eligible  for 
reimbursement  for  making  available 
telecommunications  piu^uant  to  section 
254(h)(1)(B),  we  do  find  that  networks 
that  make  Internet  access  and  internal 
connections  available  to  schools  and 
libraries  are  eligible,  under  the  Order 
and  section  54.517  df  our  rules,  as  non- 
telecommunications  carriers  for  direct 
reimbursement  from  the  support 
mechanisms  for  providing  these 
services. 

88.  NASTD  suggests  that  the 
Commission's  statement  in  the  Order 
that  it  was  "constrained  only  by  the 
concepts  of  competitive  neutrality, 
technical  feasibility,  and  economic 
reasonableness"  in  implementing 
section  254(h)(2)(A)  means  that  state 
telecommunications  networks  should  be 
eligible  for  reimbuirsement  from  the 
support  mechanisms  for  providing 
"bundled  service  packages"  that  include 
telecommunications  and  access  to  the 
Internet  and  internal  connections.  As 
explained  above,  however,  the  Act 
defines  "telecommunications  carrier"  as 
any  provider  of  "telecommunications 
service"  and  does  not  equate 
"telecommunications"  (the  term  used  in 
section  254(h)(2)(A))  with 
"telecommunications  service." 
Therefore,  because  state 
telecommunications  networks  do  not 
provide  "telecommunications  service," 
they  do  not  meet  the  definition  of 
"telecommunications  carrier"  and  will 
not  be  permitted  to  receive  direct 
reimbursement  for  the  provision  of 
services  other  than  Internet  access  and 
internal  connections.  To  the  extent  that 
they  make  available  Internet  access  and 
internal  connections,  state 
telecommunications  networks  are  non- 
telecommunications  carriers.  As  non- 


telecommunications  carriers,  they  are 
eligible,  as  we  determined  in  the  Order, 
pursuant  to  section  254(h)(2)(A).  for 
direct  reimbursement  from  the  support 
mechanisms  when  they  make  available 
to  eligible  entities  Internet  access  and 
internal  connections. 

89.  Finally,  we  emphasize  that, 
consistent  with  the  Order,  eligible 
schools  and  libraries  will  be  required  to 
seek  competitive  bids  for  all  services 
eligible  kit  section  254(h)  discounts, 
including  those  services  that  state 
telecommunications  networics  provide 
using  their  own  facilities.  Thus,  schools 
and  ubFaries  in  Iowa  may  not  obtain 
support  from  the  universal  service 
support  mechanisms  if  they  select  ICN 
as  their  provider  of  access  to  the 
Internet  and  internal  connections 
without  first  seddng  competitive  bids. 
Schools  and  libraries  are  not  required  to 
select  the  lowest  bids  ofiered,  although 
the  Commission  stated  that  price  should 
be  the  "primary  factor."  If  eUgible 
schools  and  libraries  in  Iowa  choose 
ICN  as  their  provider  of  access  to  the 
Internet  ^d  internal  ccnmections.  we 
conclude  that  ICN  may  receive 
reimbursement  from  the  support 
mechanisms  for  providing  such 
services. 

b.  Wide  Area  Networks 

On  our  own  motion,  we  further 
conclude  that,  to  the  extent  that  states, 
schools,  or  libraries  build  and  purchase 
wide  area  networks  to  provide 
telecommunications,  the  cost  of 
purdiasing  such  netwooics  will  not  be 
eligible  for  universal  service  discounts. 
We  reach  this  conclusion  because,  from 
a  legal  perspective,  wide  area  netwoiics 
purchased  by  schools  and  libraries  and 
ilesigned  to  provide 
telecommunications  do  not  meet  the 
definition  of  services  eligible  for 
support  under  the  universal  service 
discount  program.  First,  the  building 
and  purchasing  of  a  wide  area  network 
is  not  a  telecommunications  service 
because  the  building  and  purchasing  of 
equipment  and  faciOties  do  not  meet  the 
statutory  definition  of 
"telecommunications."  Moreover,  as  the 
Commission  determined  in  the  Order. 
the  definition  of  "telecommunications 
service"  is  intended  to  encompass  only 
telecommunications  provided  on  a 
common  carrier  basis.  Second,  wide 
area  networks  are  not  internal 
connections  because  they  do  not 

Erovide  connections  within  a  school  or 
brary.  We  herein  establish  a  r^uttable 
presumption  that  a  connection  does  not 
constitute  an  internal  connection  if  it 
crosses  a  public  right-of-way.  Third, 
wide  area  networks  built  and  purchased 
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by  schools  and  libraries  do  not  appear 
to  bll  wdthin  tne  narrow  provision  that 
allows  support  for  access  to  the  Internet 
because  wideiarea  netwwks  provide 
broad-based  telecommunications.  For 
these  reasons^  therefore,  we  conclude 
that  the  purcliise  of  wide  area  networks 
to  provide  telecommunications  services 
will  not  be  eligible  for  universal  service 
discounts,      ji 

F.  State  Support 

91.  We  conclude  that,  for  services 
provided  to  el^igible  schiools  and 
libraries,  fisderfa  universal  service 
discounts  shoj^ld  be  based  en  the  price 
of  the  service  tb  regular  commercial 
customers  or,  if  lower  than  the  price  of 
the  service  to  Regular  commercial 
customors,  th^  ic(»npetitively  bid  price 
offBred  by  thej  fervioe  provider  to  the 
school  or  librdiy  that  is  purchasing 
eligible  servicjalB,  prior  to  the  application 
of  any  state-p^vided  support  for 
schools  or  liberies.  To  find  otherwise 
would  penali^  states  that  have 
implemented  Mipport  programs  for 
schools  and  lipnries  by  reducing  the 
level  of  fisderaiisupport  that  those 
schools  and  lil^lraries  would  receive.  We 
anticipate  that  pur  conclusion  will 
encourage  stafl^  to  implement  or 
expand  their  o^  imiversal  service 
support  prograins  fior  schools  and 
libraries. 

92.  Our  deteonination  to  calculate 
discounts  on  tbe  price  of  a  service  to 
eligible  schools  and  libraries  prior  to  the 
reduction  of  any  state  support  will  not 
reouire  an  adjtistment  in  the  $2.25 
billion  in  annual  support  that  the 
Commission  estimated  was  necessary  to 
fulfill  the  statutory  obligation  to  create 
sufficient  universal  service  support 
mechanisms  fo^  schools  and  lioraries.  In 
estimating  the  level  of  universal  service 
support  needed  to  serve  schoob  and 
libraries,  the  Commission  purposefully 
did  not  take  into  consideration  state 
universal  servi(|e  support  to  schools  and 
libraries.  Thus.iour  determination  to 
calculate  fedei^  universal  service 
support  levels  On  the  price  of  service  to 
schools  and  lil  i^aries  prior  to  the 
application  of  eny  state-provided 
support  shoult^pot  threaten  the 
sufficiency  of  me  federal  support 
mechanisms  for  schools  and  ubraries. 

93.  Finally,  we  do  not  agree  with 
USTA  that  allowing  federal  support 
levels  to  be  ba^  upon  the  price  of 
service  to  scholdls  and  libraries  prior  to 
the  application  pf  any  state-provided 
support  for  scn^ls  or  libraries  will 
force  all  telecoqunimications  carriers  to 
subsidize  8tat»-wide  networks.  Pursuant 
to  section  254(b),  imiversal  service 
support  for  sdt^ls,  libraries,  and  rural 
health  care  providers  can  be  provided 


only  to  designated  educational  and 
health  care  providers.  Moreover,  USTA 
has  not  explained  why  applying  the 
federal  discount  rate  before  applying 
any  state  discounts  would  reduce  the 
overall  amount  that  a  carrier  will 
receive  for  providing  a  supported' 
service. 

G.  Aggregate  Discount  Rates 

94.  Our  current  rules  reqiure  consortia 
to  calculate  the  discount  level  by  using 
a  wei^ted  average  that  is  based  on  the 
share  of  the  pre-discount  price  for 
which  each  school  or  library  agrees  to 
be  "financially  liable."  Our  rules  also 
provide  that  each  "eligible  school. 
school  district,  library,  iar  library 
consortium  will  be  credited  with  the 
discount  to  which  it  is  entitled."  We 
hereby  adopt  a  modified  version  of  the 
WorkL[ig  Group's  proposal  regarding  the 
application  of  discounts  for  schools  and 
libraries  that  apply  through  consortia, 
including  school  districts,  rather  than 
on  an  indUvidual  basis.  Because  the 
discount  is  determined  based  on  the 
weighted  average  of  the  amoimt  for 
which  each  individual  school  or  library 
agrees  to  be  financially  liable,  we 
conclude  that  the  amount  of  support 
likewise  should  be  determined,  where 
possible,  on  the  discount  rate  to  whidi 
each  individxial  school  or  library  is 
entitled.  In  other  words,  both  the 
discount  rate  and  the  provision  of 
support  should  be  determined  for  each 
individual  school  or  library  if  it  is  not 
unreasonably  burdensome  to  do  so.  We 
therefore  agree  with  the  Working  Group 
that,  for  services  that  will  be  used  only 
by  an  individual  institution,  the 
applicable  discount  rate  for  the  services 
should  be  determined  based  on  the 
applicable  discoimt  rate  for  the 
individual  school  or  lilnary,  not  the 
consortium.  Thus,  for  example,  if  a 
school  applies  for  support  as  part  of  a 
consortiimi,  but  seeks  support  for 
internal  connections  that  it  alone  will 
use,  the  amount  of  support  for  that 
internal  connection  should  be 
calculated  based  on  the  specific 
discoimt  rate  applicable  for  that  school. 
We  find  that  this  decision  is  consistent 
with  our  earlier  decision  that  the  level 
of  support  should  be  based  on  the 
economic  level  and  geographic  location 
of  the  institution  seeking  support. 

95.  We  recognize,  however,  that  we 
must  balance  the  desire  for  equitable 
distribution  of  support  against  the  need 
to  keep  the  application  process  as 
simple  and  efficient  as  possible.  Thus, 
while  we  require  the  state,  school 
district,  or  library  system  to  "strive  to 
ensure"  that  each  school  and  library  in 
a  consortium  receives  the  full  benefit  of 
the  discount  on  shared  services  to 


which  it  is  entitled,  we  will  not  require 
school  districts  or  library  systems  to 
compute  their  discount  rate  for  shared 
services  based  on  estimates  of  the  actual ' 
usage  that  each  of  their  schools  or 
library  branches  will  make  and  the 
respective  discounts  that  these 
individual  units  are  entitled  to  receive. 
Shared  services  are  those  that  cannot, 
without  substantial  difficulty,  be      '        > 
identified  with  particular  usen  or  be 
allocated  directly  to  particular  entities. 
We  omclude  that  the  administrative 
burden  of  such  a  requirement  would  not 
be  justified  by  the  benefit  in  li^t  of 
existing  rules  in  this  area.  We  recognize 
that  states  already  prohibit  unreasonable^ 
discriminaticm  against  disadvantaged 
schools  in  the  state,  and  that  the  courts 
have  upheld  such  rules  of  equity,  even 
against  the  state  itself.  Although  we  do 
not  mandate  consortia  to  adopt  a 
particular  methodology  for  distributing 
shared  services,  we  seek  to  ens\ue  that 
economically  disadvantaged  institutions 
receive  the  discounts  to  which  they  are 
entitled.  Accordingly,  we  require  that 
consortia  certify  tlut  each  individual 
institution  listeid  as  a  member  of  a 
consortiiun  and  included  in 
determining  the  discount  rate  will 
receive  a  proportionate  share  of  the 
shared  services  within  each  year  in 
which  the  institutirai  is  used  to 
calculate  the  aggregate  discount  rate. 
Consortia  may,  for  example,  satisfy  this 
obligation  by  keeping  tru:k  of  the  usage 
level  of  shared  services  with  respect  to 
each  institution  that  was  included  in 
calculating  the  discount  rate,  or  they 
may  adopt  other  methods  to  ensure  that 
eadi  institution  receives  a  proportionate 
share  of  shared  services.  This 
requirement  is  appropriate  because  the 
discount  rate  for  calculating  support  for 
shared  services  will  be  based  on  all 
entities  listed  in  the  request  for  services. 
By  the  same  token,  this  requirement  is 
not  unduly  burdensome  because  it  does 
not  require  applicants  to  develop 
complex  weighting  methodologies  or  to 
calculate  different  discount  rates  for 
different  entities  that  use  shared 
services.  Our  determination  that  the 
state  or  district  must  "strive  to  ensure" 
that  each  school  or  library  receives  the 
full  benefit  of  the  discount  to  which  it 
is  entitled  will  help  ensure  that  this  goal 
is  met.  Moreover,  the  Schools  and 
Libraries  Corporation,  purauant  to  its 
obligation  to  review  and  approve 
schools'  and  libraries'  applications  and 
service  providera'  bills,  is  developing 
cost  allocation  procedures  to  further 
ensiue  that  schools  and  libraries  receive 
the  discounts  to  which  they  are  entiUed. 

96.  Finally,  we  agree  with  the 
Woriung  Group  that  an  applicant  that  is 


2110  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


comprised  of  multiple  eligible  schools 
and  libraries  must  keep  adequate 
records  showing  how  the  distribution  of 
funds  was  made,  and  the  basis  for 
distribution.  Our  rules  ourently  require 
such  records. 

H.  Limiting  Internal  Connections  to 
Instructional  Buildings 

97.  We  take  this  opportunity  to  make 
clear,  on  oiu*  own  motion,  that  the  Order 
limits  support  for  internal  connections 
to  those  essential  to  providing 
connectians  within  instructional 
buildings.  Thus,  discounts  are  not 
available  for  internal  connections  in 
non-instructional  buildings  of  a  school 
district  or  administrative  buildings  of  a 
library  unless  those  internal 
connections  are  essential  for  the 
efiactive  transport  of  information  to  an  -. . 
instructicBial  building  or  library.  Hence, 
discounts  would  be  available  for  routers 
and  hubs  in  a  school  district  ofBoe  if 
individual  schools  in  the  school  district 
were  ccnmected  to  the  Internet  through 
the  district  ofBce.  The  Oder  stated  that 
"a  given  service  is  eligible  for  support 
as  a  component  of  the  institution's 
internal  connections  only  if  it  is 
necessary  to  transport  information  all 
the  way  to  individual  classrooms."  This 
focus  on  access  to  classrooms  followed 
from  the  Commission's  conclusion  that 
"Congress  intended  that 
telecommunications  and  other  services 
be  provided  directly  to  classrooms." 
The  Commission  reached  this 
conclu8ic«  based  on  its  analysis  of  the 
statute  (where  classrooms  are  explicitly 
mentioned)  and  of  the  legislative  history 
(where  Congress  explicitly  refers 
repeatedly  to  classrooms).  Similarly,  to 
the  extent  that  a  library  system  has 
separate  administrative  buildings, 
support  is  not  available  for  internal 
connections  in  those  buildings.  Sections 
254(h)(1)(B)  and  (h)(2)  provide  for 
universal  service  support  for  "lilwaries." 
Imposing  this  restriction  on  support  to 
non-administrative  library  fadlitiesjs 
OHisistent  with  the  approach  to  supj^h 
for  internal  connecOons  to  instructional 
school  buildings  discussed  above. 

98.  Consistent  with  this  clarification, 
we  modify  our  rules  to  reflect  that 
support  is  not  available  fw  internal 
connections  in  non-instructional 
buildings  iised  by  a  school  district 
unless  those  internal  connections  are 
essential  for  the  effective  transport  of 
infonnation  within  instructional 
buildings  oc-buildings  used  by  a  library 
for  strictlv  administrative  functions. 

Thus,  (Uscounts  would  be  available 
for  the  internal  connections  installed  in 
a  sdiool  district  office  if  that  office  were 
used  as  the  hub  of  a  local  area  network 
(LAN)  and  all  schools  in  the  distoict 


connect  to  the  Internet  through  the 
internal  connections  in  that  office.  We 
further  hold  that  "internal  connections" 
include  connections  between  or  among 
multiple  instructional  buildings  that 
comprise  a  single  school  campus  or 
multiple  non-administrative  buildings 
that  comprise  a  single  library  branch, 
but  do  not  include  connections  that 
extend  beyond  that  single  school 
campus  or  library  branch.  Thus,  for 
example,  connections  between  two 
instructional  buildings  on  a  single 
school  campus  would  constitute 
internal  connections  eligible  for 
universal  service,  support,  whereas 
coimections  between  instructional 
buildings  located  on  different  campuses 
would  not  constitute  internal 
connections  eligible  for  such  support. 

I.  Existing  Contracts 

99.  We  reconsider  our  earlier  finding 
that  contracts  signed  on  or  after 
November  8. 1996  are  not  eligible  for" 
universal  service  support  after 
December  31, 1998.  We  ccmclude  that  a 
contract  of  any  duration  signed  on  or 
before  July  10, 1997  wll  be  considered 
an  existing  contract  under  out  rules  and 
therefore  exempt  from  the  competitive 
bid  requirement  for  the  life  of  the 
contract  Discounts  will  be  provided  for 
eligible  services  that  are  the  subject  of 
such  contracts  on  a  going-forward  basis 
beginning  on  the  fir^  date  that  schools 
and  libraries  are  eligibfe  for  discounts. 
We  further  conclude  that  contracts 
signed  after  July  10, 1997  and  before  the 
date  on  which  the  Sdumls  and  Libraries 
Corp<M«tion  website  is  fully  operational 
will  be  eligible  for  support  and  exempt 
from  the  competitive  bid  requirement 
for  services  provided  throu^  December 
31, 1998.  Contracts  that  are  signed  after 
July  10, 1997  are  only  eligible  for 
support  for  services  leceived  between 
Januaiv  1  and  December  31, 1998, 
regardless  of  the  term  or  diuation  of  the 
contract  as  a  whofe.  In  reconsidering 
our  prior  determination,  we  seek  to 
avoid  penalizing  schools  and  libraries 
that  were  reasonably  uncertain  of  their 
rights  pursuant  to  the  Order  and  to 
allow  greater  flexibility  for  schools  and 
libraries  to  obtain  the  benefits  of  longer- 
term  contracts,  including  potentially 
lo%ver  prices.  The  Order  permitted 
schools  and  libraries  to  apply  the 
relevant  discounts  to  cmly  those 
"contracts  that  they  negotiated  prior  to 
the  Joint  Board's  Recommended 
Decision  [November  8. 1996]  for 
services  that  wiU  be  ('elivered  and  used 
after  the  effective  date  of  our  rules."  We 
agree  with  commenten,  however,  that 
section  54.511(c)  did  not  make  clear  that 
only  contracts  that  were  entered  into 
prior  to  the  date  of  the  Joint  Board's 


Recommended  Decision  would  be 
eligible  for  discounts.  The  July  10  Order, 
by  contrast,  clearly  establi^ed  that 
discounts  would  be  provided  only  for 
those  contracts  that  either  complied 
with  the  competitive  bid  requirement  or 
qualified  as  "existing"  contracts  under 
our  rules. 

100.  We  also  clarify  on  our  own 
motion  that,  if  parties  take  service  under 
or  pursuant  to  a  master  contract,  the 
date  of  execution  of  that  master  contract 
represents  the  applicable  date  for 
purposes  of  determining  whether  and  to 
what  extent  the  contract  is  exempt  from 
the  competitive  bid  requirement.  For 
example,  if  a  state  signed  a  master 
contract  for  service  prior  to  July  10. 
1997,  such  contract  would  qualify  as  an 
existing  contract  If  an  eligible  school 
subsequently  elects  to  obtain  services 
pursuant  to  that  contract,  that  school 
will  be  exempt  from  the  ccnnpetitive  bid 
requirement  because  it  is  receiving 
service  pursuant  to  an  existing  contract 
This  clarification  is  consistent  with  our 
rules  regarding  competitive  bidding  for 
master  contracts  set  forth  in  section  VI.  J. 
infra.  Nevertheless,  as  discussed  in 
sections  VLE.  and  VLJ.  herein,  we 
believe  that  schools  and  libraries  may 
benefit  from  solidting  competitive  bid 
even  in  cases  where  they  are  exempt 
fix>m  such  competitive  bidding 
requirements. 

101.  We  further  conclude  that  we 
should  extend  oui  rules  regarding 
support  for  existing  contracts  to  eligible 
rural  health  care  providera.  Members  of 
the  health  care  cnnmunity  have 
expressed  concern  that  they  will  fece 
the  same  difficulties  as  those  feced  by 
monbers  of  the  school  and  library 
communities,  including  negotiating 
lower  prices  through  longer  term 
contracts  and  avoiding  penalties  in 
terminating  existing  contracts.  For 
genmally  the  same  reasons  noted  above 
regarding  schools  and  libraries,  we  also 
conclude  that  an  eligible  health  care 
provider  that  entered  into  a  contract 
prior  to  the  date  aa  which  the  websites 
are  operational  would  be  unfdrly 
penalized  by  requiring  that  provider  to 
comply  with  the  competitive  Ind 
requirement  We  thus  extend  the  same 
treatment  with  regard  to  existing 
contracts  to  eligible  rural  health  cara 
providen  as  we  have  extended  to 
eligible  schools  and  libraries.  An 
eligible  rural  health  care  provider  %vill 
not  be  required  to  annpfy  widi  the 
competitive  bid  requirement  for  any 
contract  for  eligible  telecommunications 
services  that  it  signed  on  or  before  July 
10, 1997,  regardless  of  the  duration  of 
the  agreement.  In  addition,  such 
providen  will  be  eligibfe  to  receive 
reduced  rates  for  services  provided 
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through  Decetlber  31, 1998  for  any 
contract  for  te|lbcommunications 
services  signe|d  after  July  10, 1997  and 
before  the  website  is  operational. 
Although  the  |Ai/y  10  Order  addressed 
the  issue  of  ensting  contracts  for  only 
schools  and  libraries,  we  believe  that 
establishing  J^y  10, 1997  as  the  date 
relevant  to  ou|r:  existing  contracts  rule 
for  rural  health  care  providers  is 
reasonable.  V^e  note  that  this 
determinatiod  is  consistent  with  the 
request  of  nu4l  health  care  providers  to 
be  treated  in  the  same  manner  as 
schools  and  libraries.  In  addition,  we 
anticipate  that  adopting  the  same 
existing  contract  rules  for  schools, 
libraries,  and  tr^ral  health  care  providers 
should  be  adqitnistratively  simpler  and 
reduce  potential  confusion  on  the  part 
of  program  participants  and  providers 
regarding  the  existing  contracts  eligible 
for  imiversal  Mrvice  support.  We  note 
that  no  existing  contract  exception  from 
the  competitive  bid  requirement 

Ereviously  had  been  adopted  for  rural 
ealth  care  providers  and  that  this 
modification  w|ill  serve  to  benefit  rural 
health  care  prQividers. 

102.  We  reject  the  suggestion  of 
EdLiNC  that  w#  eliminate  any  limitation 
on  the  duration  of  discounts  for 
contracts  executed  before  the  website 
for  schools  and  libraries  is  fully 
operational.  A^Uiough  we  agree  with 
EdLiNC  that  schools  and  libraries  have 

a  strong  incentive  to  negotiate  contracts 
at  the  lowest  possible  pre-discount  price 
in  an  efibrt  to  ^uce  their  costs,  we 
affirm  our  initial  finding  that 
competitive  bidding  is  the  most  efficient 
means  for  ensuring  that  eligible  schools 
and  libraries  are  informed  about  the 
choices  availaUe  to  them  and  receive 
the  lowest  prices.  Allowing  eligible 
schools,  libraries,  and  rural  health  care 
providers  to  r^eive  discounts 
indefinitely  oii  contracts  entered  into 
after  July  10, 1997  without  requiring 
participation  m  the  competitive  bid 
process  woula  hinder  the  competitive 
provision  of  sqtvices  for  the  reasons 
discussed  aboVk 

103.  Schoobj  libraries,  and  rural 
health  care  providera  that  qualify  for  the 
"existing  contt^ct"  exemption  from  the 
competitive  bid  process  described 
herein  will  continue  to  be  required  to 
file  applications  each  year  with  the 
Schools  and  Libraries  Corporation  and 
Rural  Health  C^are  Corporation, 
respectively,  ini  order  to  receive 
universal  service  discounts.  We  note 
that  approval  of  discounts  in  one  year 
should  not  be  construed  as  a  guarantee 
of  future  coveic^ge  or  assiuvnce  that  the 
same  level  of  support  will  be  available 
in  subsequent  years.  We  will  continue 
to  monitor  the  existing  contract  rule  and 


will  make  further  modifications  if 
necessary. 

/.  Competitive  Bid  Requirements  fair 
Schools,  Libraries,  and  Rural  Health 
Care  Providers 

1.  Minor  Modifications  to  Contracts 

104.  We  agree  with  USTA  that 
requiring  a  competitive  bid  for  every 
minor  contract  modification  would 
place  an  undue  burden  upon  eligible 
schools,  libraries,  and  rural  health  care 
providers.  Such  eligible  entities  should 
not  be  required  to  undergo  an  additional 
competitive  bid  process  for  minor 
modifications  such  as  adding  a  few 
additional  lines  to  an  existing  contract. 
We,  therefore,  conclude  that  an  eligible 
school,  library,  or  rural  health  care 
provider  will  be  entitied  to  make  minor 
modifications  to  a  contract  that  the 
Schools  and  Libraries  Corporation  or  the 
Rural  Health  Care  Corporation 
previously  approved  for  funding 
without  completing  an  additional 
competitive  bid  process.  We  note  that 
any  service  provided  pursuant  to  a 
minor  contract  modification  also  must 
be  an  eligible  supported  service  as 
defined  in  the  Order  to  receive  support 
or  discounts. 

105.  In  the  Order,  the  Commission 
explained  that  the  universal  service 
competitive  bid  process  is  not  intended 
to  be  a  substitute  for  state,  local,  or  other 
procurement  processes.  Consistent  with 
this  observation,  we  conclude  that 
eligible  schools,  libraries,  and  rural 
health  care  providers  should  look  to 
state  or  local  procurement  laws  to 
determine  whether  a  proposed  contract 
modification  would  be  considered 
minor  and  therefore  exempt  bom  state 
or  local  competitive  bid  processes.  If  a 
proposed  modification  would  be  exempt 
from  state  or  local  competitive  bid 
requirements,  the  applicant  likewise 
would  not  be  required  to  undertake  an 
additional  competitive  bid  process  in 
connection  with  the  applicant's  request 
for  discounted  services  imder  the 
federal  universal  service  support 
mechanisms.  Similarly,  if  a  proposed 
modification  would  have  to  be  rebid 
under  state  or  local  competitive  bid 
requirements,  then  the  applicant  also 
would  be  required  to  comply  with  the 
Commission's  universal  service 
competitive  bid  requirements  before 
entering  into  an  agreement  adopting  the 
modification. 

106.  Where  state  and  local 
procurement  laws  are  silent  or  are 
otherwise  inapplicable  with  respect  to 
whether  a  proposed  contract 
modification  must  be  rebid  under  state 
or  local  competitive  bid  processes,  we 
adopt  the  "cardinal  change"  doctrine  as 


the  standard  for  determining  whether 
the  contract  modification  requires 
rebidding.  The  cardinal  change  doctrine 
has  been  used  by  the  Comptroller 
General  and  the  Federal  Circuit  in 
construing  the  Competition  in 
Contracting  Act  (QCA)  as  implemented 
by  the  Federal  Acquisition  Regulations, 
liie  aCA  requires  executive  agencies 
procuring  property  or  services  to 
"obtain  hill  and  open  competition 
through  the  use  of  competitive 
procedures." 

107.  Because  QCA  does  not  contain  a 
standard  for  determining  whether  a 
modification  falls  witlun  the  scope  of 
the  original  contract,  the  Federal  Circuit 
has  drawn  an  analogy  to  the  cardinal 
change  doctrine.  The  cardinal  change 
doctrine  is  used  in  connection  with 
contractors'  claims  that  the  Government 
has  breached  its  contracts  by  ordering 
changes  that  were  outside  the  scope  of 
the  changes  clause.  Tlie  cardinal  change 
doctrine  looks  at  whether  the  modified 
work  is  essentially  the  same  as  that  for 
which  the  parties  contracted.  In 
determining  whether  the  modified  work 
is  essentially  the  same  as  that  called  for 
under  the  original  contract,  factors 
considered  are  the  extent  of  any  changes 
in  the  type  of  work,  performance  period, 
and  cost  terms  as  a  result  of  the 
modification.  Ordinarily  a  modification 
falls  within  the  scope  of  the  original 
contract  if  potential  offerors  reasonably 
could  have  anticipated  it  imder  the 
changes  clause  of  the  contract. 

108.  The  cardinal  change  doctrine 
recognizes  that  a  modification  that 
exceeds  the  scope  of  the  original 
contract  harms  disappointed  bidders 
because  it  prevents  those  bidders  from 
competing  for  what  is  essentially  a  new 
contract.  Because  we  believe  this 
standard  reasonably  applies  to  contracts 
for  supported  services  arrived  at  via 
competitive  bidding,  we  adopt  the 
cardinal  change  doctrine  as  die  test  for 
determining  whether  a  proposed 
modification  will  require  rebidding  of 
the  contract,  absent  direction  on  this 
question  from  state  or  local  procurement 
rules.  If  a  proposed  modification  is  not 

a  cardinal  change,  there  is  no 
requirement  to  undertake  the 
competitive  bid  process  again. 

109.  An  eligible  schoolTlibrary,  or 
rural  health  care  provider  seeking  to 
modify  a  contract  without  imdertaking  a 
competitive  bid  process  should  file  FCC 
Form  471  or  466,  "Services  Ordered  and 
Certification,"  with  the  School  and 
Libraries  Corporation  or  the  Rural 
Health  Care  Corporation,  respectively, 
indicating  the  value  of  the  proposed 
contract  modification  so  that  the 
administrative  companies  can  track 
contract  performance.  The  school. 
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library,  or  rural  health  care  provider 
also  must  demonstrate  on  FCC  Form  471 
or  466  that  the  modification  is  within 
the  original  contract's  change  clause  or 
is  otherwise  a  minor  modification  that 
is  exempt  from  the  competitive  bid 
process.  The  school,  library,  or  rural 
health  care  provider's  justification  for 
exemption  from  the  competitive  bid 

Erocess  will  be  subject  to  audit  and  will 
B  used  by  the  Schools  and  Libraries 
Corporation  and  Rural  Health  Care 
Corporation  to  determine  whether  the 
applicant's  request  is,  in  fact,  a  minor 
contract  modification  that  is  exempt 
from  the  competitive  bid  process.  We 
emphasize  that,  even  though  minor 
modifications  will  be  exempt  from  the 
competitive  bidding  requirement, 
parties  are  not  guaranteed  support  with 
respect  to  such  modified  services.  A 
commitment  of  fimds  pursuant  to  an 
initial  FCC  Form  471  or  Form  466  does 
not  ensure  that  additional  funds  will  be 
available  to  support  the  modified 
services.  We  conclude  that  this 
approach  is  reasonable  and  is  consistent 
with  our  effort  to  adopt  the  least 
burdensome  application  process 
possible  while  maintaining  the  ability  of 
the  administrative  companies  and  the 
Commission  to  perform  appropriate 
oversight. 

2.  Master  Contracts 

110.  We  find  that  eligible  schools, 
libraries,  and  nual  health  care  providers 
seeking  discounted  services  or  reduced 
rates  should  be  allowed  to  purchase 
services  from  a  master  contract 
negotiated  by  a  third  party.  In  the  Order. 
the  Commission  found  that  the 
competitive  bid  requirement  would 
minimize  the  imiversal  service  support 
required  by  ensuring  that  schools, 
libraries,  and  rural  health  care  providers 
are  aware  of  cost-effective  alternatives. 
The  Commission  concluded  that,  like 
the  language  of  section  254(h)(1)  that 
targets  support  to  public  and  nonprofit 
rural  health  care  providers,  this 
approach  "ensures  that  the  universal 
service  fund  is  used  wisely  and 
efBciently."  Insofar  as  an  independent 
third  party  negotiating  a  master  contract 
may  be  able  to  seaue  lower  rates  than 
an  eligible  entity  negotiating  on  its  own 
behalf,  we  conclude  that  allowing 
schools,  libraries,  and  rural  health  care 
providers  to  order  eligible 
telecommunications  services  from  a 
master  contract  negotiated  by  a  third 
party  is  consistent  with  our  goal  of 
minimizing  universal  service  costs  and 
therefore  is  also  consistent  with  section 
254(h)(1). 

111.  We  wish  to  emphasize,  however, 
that  for  eligible  schools  and  libraries  to 
receive  discounted  services,  and  for 


rural  health  care  providers  to  receive 
reduced  rates,  the  third  party  initiating 
a  master  contract  either  must  have 
complied  with  the  competitive  bid 
requirement  or  qualify  for  the  existing 
contract  exemption  before  entering  into 
a  master  contract.  An  eligible  school, 
library,  or  rural  health  care  provider 
shall  not  be  required  to  satisfy  the 
competitive  bid  requirement  if  the 
eligible  entity  takes  service  from  a 
master  contract  that  has  been 
competitively  bid  under  the 
Commission's  competitive  bid 
requirement.  If  a  third  party  has 
negotiated  a  master  contract  without 
complying  with  the  competitive  bid 
requirement,  then  an  eligible  entity 
must  comply  with  the  competitive  bid 
requirement  before  it  may  receive 
discounts  or  reduced  rates  for  services 
purchased  from  that  master  contract. 

112.  As  noted  above,  the  date  of 
execution  of  a  master  contract 
represents  the  applicable  date  for 
purposes  of  determining  whether  and  to 
what  extent  the  contract  is  exempt  bom 
the  competitive  bid  requirement  under 
the  existing  contract  exemption.  For 
example,  if  a  state  signed  a  master 
contract  for  service  prior  to  July  10, 
1997  that  qualifies  as  an  existing 
contract  under  our  rules,  and  a  school 
elects  to  take  service  pursuant  to  that 
contract  at  a  date  after  the  website  is 
operational,  that  school  will  be  exempt 
from  the  competitive  bid  requirement 
because  it  is  receiving  service  pursuant 
to  an  existing  contract.  As  we  stated 
above,  we  strongly  encourage  schools 
and  libraries  to  engage  in  competitive 
bidding  even  if  they  are  exempt  from 
such  requirement  pursuant  to 
Commission  rules.  Schools  and  libraries 
may  well  be  able  to  obtain  more 
favorable  terms  if  they  issue  new 
requests  for  bids  designed  to 
accommodate  their  specific  needs, 
rather  than  obtain  service  under  the 
terms  of  the  master  contract.  For 
instance,  a  master  contract  that  was  put 
out  for  bid  several  years  ago  but  has  not 
yet  expired  might  not  reflect  the  cost 
reductions  resulting  fitjm  recent  entry 
into  the  local  exchange  market,  for 
example,  by  wireless  carriers.  Although 
we  have  provided  for  certain 
exemptions  from  competitive  bidding 
requirements,  to  enable  schools  and 
libraries  to  transition  to  the 
Commission's  procedures  implementing 
the  new  universal  service  mechanisms, 
we  believe  that  even  institutions  subject 
to  the  exemptions  may  obtain 
substantial  benefit  from  soliciting 
competitive  bids.  Moreover,  those 
institutions  may  ultimately  obtain 
service  pursuant  to  the  master  contract. 


if  they  determine  that  the  master 
contract  is  the  most  cost  effective 
provider.  We  intend  to  monitor  the 
impact  of  the  competitive  bid 
exemptions  on  an  ongoing  basis. 

113.  Furthermore,  even  if  eligible 
schools,  libraries,  and  health  care 
providers  are  obligated  by  the  school 
district  or  a  consortiiun,  for  example,  to 
purchase  bom  a  master  contract,  the 
third  party  nevertheless  must  have 
complied  with  the  competitive  bid 
process  in  order  for  an  eligible  entity  to 
receive  discounts  or  reduced  rates  on 
services  ordered-from  the  master 
contract.  If  the  third  party  has  not 
complied  with  the  competitive  bid 
requirement  before  entering  into  a 
master  contract,  then  an  eligible  school, 
library,  or  rural  health  care  provider 
itself  must  undertake  the  competitive 
bid  process  before  it  may  receive 
discoimts  or  reduced  rates  on  services 
purchased  from  the  master  contract. 
These  requirements  will  ensure  that  the 
eligible  entity  is  receiving  the  most  cost^ 
effective  service. 

K.  Reimbursement  for 
Telecommunications  Carriers 

114.  We  do  not  anticipate  that  the  cost 
of  funding  eligible  services  will  exceed 
the  cap  on  universal  service  funding  for 
schools,  libraries,  and  rural  health  care 
providers.  An  applicant's  "place  in 
line."  or  seniority  for  the  piuposes  of 
allocating  funding  will  be  determined 
by  the  date  on  which  an  applicant 
submits  FCC  Form  471  or  466  to  the 
applicable  administrative  corporation. 
Because  eligible  entities  will  enter  into 
contracts  with  service  providers  prior  to 
the  submission  of  requests  for 
commitment  of  funds  (FCC  Form  466  or 
471,  "Services  Ordered  and 
Certification"),  such  a  request  could  be 
denied  in  the  unlikely  event  that  funds 
prove  to  be  insufficient.  In  light  of  this 
possibility,  and  because  charges 
inciured  for  eligible 

telecommunications  services  remain  the 
responsibility  of  the  eligible  entity,  we 
agree  with  USTA  and  again  urge 
schools,  libraries,  and  rural  health  care 
providers  to  include  clauses  in  their 
contracts  that  make  implementation  of 
the  agreements  contingent  on  the 
commitment  of  universal  service 
funding. 

115.  USTA  asks  for  clarification 
regarding  the  types  of  charges  associated 
with  the  purchase  or  termination  of  an 
eligible  telecommunications  service  that 
will  be  covered  by  the  federal  support 
mechanisms.  We  conclude  that  the 
imiversal  service  support  mechanisms  , 
will  cover  all  reasonable  charges, 
including  federal  and  state  taxes,  that 
are  incurred  by  obtaining  an  eligible 
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telecommuniaB  tions  service.  Chai^  for 
termination  liability,  penalty 
surcharges,  ank)  other  charges  not 
included  in  tha  cost  of  obt^ung  the 
eligible  service  will  not  be  covered  by 
the  imiversal  service  support 
mechanisms.  We  do  not  include  among 
the  costs  supported  by  the  support 
mechanisms  charges  associated  with 
terminating  a  service  beoiuse  we 
conclude  that  such  charges  are 
avoidable.  Thd  Impoation  of  such 
charges  typically  results  from  a  party's 
failure  to  disdiarge  its  duty  of 
performance  imckr  a  contract  and 
supporting  such  charges  does  not 
advance  prograhi  goals. 

L  Universal  Service  Support  for 
Intrastate  TeJetxunmunictttions  Services 
Provided  to  Riiifal  Health  Care  Providers 

116.  The  CcuUmission  clarifies  that 
the  federal  uniMersal  service  support 
mechanisms  wdll  support  reduced  rates 
on  intrastate  sefvices  provided  to 
eligible  rural  hjoalth  care  providers.  As 
set  forth  in  section  54.601(c)(1)  of  the 
Commission's  Hdes,  any 
telecommunicipons  service  of  a 
bandwidth  up  to  and  including  1.544 
Mbps  that  is  tfa|fl  subject  of  a  properly 
completed  boniej  fide  request  b^  an 
eligible  health  dare  provider  is  eligible 
for  universal  service  support,  subject  to 
distance  limita^iicms.  These  eligible 
telecommunications  services  may  be 
intrastate  or  interstate  in  nature.  In 
addition,  limited  toll  free  access  to  an 
Internet  service  provider  is  eligible  for 
universal  service  support  under  section 
54.621  of  the  Cbmmission's  rules  for 
health  care  proMiders  that  are  unable  to 
obtain  such  aoi^. 

M.  Support  for  Services  Beyond  the 
Maximum  Supported  Distance  for  Rural 
Health  Care  Proyiders 

117.  Although  the  Commission 
limited  universal  service  support  to  an 
amount  that  would  cover  an  eligible 
telecommunications  service  provided 
over  a  maximuj  q  allowable  (Ustance, 
nothing  in  the  ( irder  precludes  a  health 
care  provider  fijcpi  piuchasing  an 
eligible  telecommunications  service 
carried  over  a  di|stance  that  exceeds  this 
limitation.  We  clarify  that  we  do  not 
intend  to  restrict  a  rural  health  care 
provider  from  pikrchasing  an  eligible 
telecommimications  service  that  is 
provided  over  i  distance  that  is  longer 
than  the  maxiniilm  supported  distance, 
that  is.  bom  the  health  care  provider  to 
the  farthest  point  on  the  boundary  of  the 
nearest  large  ci^.  Rural  health  care 
providers,  how^irer,  must  pay  the 
applicable  pric^  jfor  the  distance  that 
such  service  is  i  :arried  beyond  the 
maximum  supp  carted  distance.  This 


approach  is  consistent  with  Congress's 
intent  to  make  rural  and  urban  rates 
comparable  while  afibrding  the  eUgible 
rural  health  care  providw  uat  chooses 
to  connect  to  a  dty  that  is  farther  than 
the  nearest  large  dty  in  that  state  the 
flexibility  to  ouke  such  a  decision 
without  jeopardizing  the  provider's 
entitlement  to  receive  a  discount  on 
services  carried  within  the  maximum 
supported  distance. 

N.  Establishing  the  Standard  Urban 
Distance  and  Maximum  Supported 
Distance  for  Rural  Health  Care 
Providers 

118.  We  amend  section  54.605(d)  of 
our  rules  to  provide  that  the  Rural 
Health  Care  Corporation  will  be 
resp<msible  for  calculating  the  standard 
uibian  distance  (and,  by  definition,  the 
maximum  supported  (Ustance) 
applicable  to  eligible  rural  health  care 
providers.  Section  54.605(d)  of  the 
Commission's  rules  cinrenUy  requires 
the  "Administrator"  to  establish  the 
standard  urban  distance.  Specifically, 
the  NECA  Report  and  Order  assigned  to 
USAC  and  to  the  entity  ultimately 
selected  to  serve  as  the  pnmanent 
Adininistrator,  resp<»siDility  for 
performing  the  billing,  collection  and 
disbursemmit  functicms  associated  with 
all  of  the  imiversal  service  support 
mechanisms,  including  the  support 
mechanisms  for  rural  health  care 
providers.  The  NECA  Report  and  Order 
assigned  to  the  Riual  Health  Care 
Corporation  the  remaining 
administrative  functions  assodated  with 
administering  the  rural  health  care 
program.  Consistent  with  this  division 
of  administrative  responsibilities  set 
forth  in  the  NECA  Report  and  Order,  we 
conclude  that  the  Rural  Health  Care 
Corporation  rather  than  USAC  or  the 
permanent  Administrator  should 
perform  the  calculations  necessary  to 
establish  the  standard  urban  distance 
pursuant  to  section  54.605(d). 

119.  We  also  grant  USTA's  request 
that  the  calculation  of  the  standard 
urban  distance  for  each  state  be  posted 
on  a  website.  Accordingly,  we  direct  the 
Rural  Health  Care  Corporation  to  post 
such  information  to  the  Rural  Health 
Care  Corporation's  website. 

Vn.  Administration  of  Su^MHt 
Mechanisms 

120.  Universal  service  contribution 
requirements  pursuant  to  section  254  of 
the  Act  will  take  effect  on  January  1, 
1998.  In  the  Order,  the  Commission 
found  that  requiring  a  broad  range  of 
providers  to  contribute  to  imiversal 
service  was  consistent  with  the  statute. 
Niunerous  parties  have  asked  us  to 
reconsider,  prior  to  January  1, 1998,  our 


decisions  requiring  certain  providers  to 
contribute  to  universal  service  pursuant 
to  section  254.  We  herein  reconsider 
those  decisions.  We  note,  however,  that 
we  will  conduct  a  thorough  reevaluation 
of  who  is  required  to  contribute  to 
universal  service,  piusuant  to  Congress' 
direction  to  issue  a  report  on  this  issue 
by  April  10, 1998.  That  report  to 
Congress  may  serve  as  the  basis  for 
subsequent  Commissicm  action  on  this 
issue. 

A.  Paging  Carriers 

121.  We  affirm  our  condusion  in  the 
Order  that  aU  telecommunications 
carriers,  induding  paging  carriers,  are 
required  by  section  254(d)  to  contribute 
to  universal  service.  Petitioners  offor  no 
compelling  arguments  to  aher  the 
Commission's  earlier  decision.  We  find 
that  imiversal  service  ccmtributions  do 
not  constitute  a  tax  As  noted  in  the 
Order,  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  has  held  that  "a  regulation 
is  a  tax  only  when  its  primary  purpose 
judged  in  legal  omtext  is  raising 
revenue."  The  fact  that  section  254 
permits  discounts  to  be  provided  to 
schools  and  libraries  for  certain  services 
provided  by  non-telecommunications 
carriers  also  does  not  convert  universal 
service  contributions  into  a  revenue- 
raising  "tax"  because  the  primary 
purpose  of  the  contributions  is  not  to 
raise  general  revenues.  Rather,  the 
primary  purpose  of  the  imiversal  service 
contribution  requirements  is  the 
preservation  and  advancement  of 
universal  service  in  furtherance  of  the 
prindples  set  forth  in  section  254(b). 
Universal  service  contributions  are  not 
commingled  with  government  revenues 
raised  through  taxes.  Furthermore, 
contrary  to  ProNet's  assertions, 
requiring  contributions  to  universal 
service  confers  a  benefit  on  paging 
carriers  because  such  contributions  help 
preserve  the  universal  availability  of 
service  over  the  public  switched 
telephone  network.  Without  the  public 
switched  telephone  network, 
subscribers  of  paging  carriere  would  not 
be  able  to  receive  pages,  retrieve  pages, 
or  respond  to  messages.  We  find  that  the 
benefits  of  universal  service  accrue  to 
all  paging  carriers,  regardless  of  whether 
they  serve  high-income  or  low-income 
customera. 

122.  Section  254(d)  requires  "(ejvery 
telecommunications  carrier"  to 
contribute  to  universal  service.  It  does 
not  limit  contributions  to  carriers 
eligible  for  universal  service  support.  In 
fact,  as  RTC  notes,  IXCs,  payphone 
service  providers,  private  service 
providers,  and  CMRS  providers  are 
required  to  contribute  to  imiversal 
service,  even  though  they  might  not    * 
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receive  support  from  the  high  cost 
mechanisms.  The  petitioning  paging 
companies  have  not  advanced  any 
credible  evidence  that  would  justify 
exempting  them  from  the  Congressional 
requirement  that  we  create  a  broad  base 
of  support  for  universal  service 
programs.  Hie  fact  that  the  Commission 
may  treat  paging  carriers  differently 
than  other  CMRS  providers  in  the 
context  of  regulatory  fees  is  not  relevant 
to  the  treatment  of  paging  carriers  under 
section  254(d). 

123.  Although  some  two-way  carriers 
that  compete  with  paging  carriers  may 
be  eligible  to  receive  imiversal  service 
support,  such  telecommunications 
carriers  will  receive  support  only  for 
those  services  included  within  the  core 
definition  of  universal  service  (e.g., 
voice-grade  access,  single-party  service, 
and  access  to  emergency  services). 
Eligible  telecommuinications  carriers 
that  provide  paging  services  wrill  not 
receive  support  for  their  paging  services. 
Thus,  eligible  telecommunications 
carriers  that  provide  paging  services 
will  not  have  an  uinfair  advantage  over 
paging  carriers. 

124.  As  we  found  in  the  Order,  basing 
contributions  frt>m  all 
telecommunications  carriers  on  their 
gross  end-user  telecommimications 
revenues  best  satisfies  our  goals  of 
competitive  neutrality  and  ease  of 
administration,  as  well  as  the  statutory 
requirement  that  support  be  explicit. 
Pa)rments  received  fit>m  the  universal 
service  support  mechanisms  are  not 
counted  as  end-user 
telecommunications  revenues  in  the 
assessment  base,  because  such  funds  are 
derived  from  the  federal  support 
mechanisms,  not  end  users  of 
telecommunications.  Furthermore,  high- 
cost  support  does  not  "offset"  eligible 
telecommimications  carriers' 
contributions.  Support  is  provided  to 
offset  in  part  the  cost  of  serving  high 
cost  areas.  Moreover,  it  would  be 
counter-productive  to  imiversal  service 
goals  to  require  carriers  eligible  for 
support  to  make  a  contribution  based  on 
support  amounts.  That  approach  would 
increase  the  level  of  contributions 
needed  to  provide  adequate  support  to 
carriers  that  serve  high  cost  areas. 

125.  It  is  well  estaMished  that  access 
to  the  interstate  interexchange  network 
is  an  interstate  service  that  brings 
paging  carriers  within  the  coverage  of 
section  254(c).  An  interstate 
telecommunication  is  defined  as  a 
communication  or  transmission  that 
originates  in  one  state  and  terminates  in 
another.  A  page  that  originates  in  one 
state  and  terminates  in  another  meets 
the  statutory  definition  of  "interstate 
telecommunication."  Therefore,  even  if 


a  paging  carrier's  service  area  does  not 
cross  state  boundaries,  if  a  paging 
carrier  enables  paging  customers  to 
receive  out-of-state  pages,  i.e.,  be  paged 
by  someone  located  in  another  state, 
then  that  paging  carrier  provides  an 
interstate  service  and  must  contribute  to 
universal  service. 

B.  Other  Providers  of  Interstate 
Telecommunications 

126.  We  affirm  our  decision  that 
private  service  providers  that  provide 
interstate  telecommunications  on  a  non- 
common  carrier  basis  must  contribute  to 
universal  service,  pursuant  to  our 
permissive  authority  over  "providers  of 
interstate  telecommunications."  In  the 
Order,  we  found  that  the  public  interest 
requires  private  service  providers  that 
furnish  interstate  telecommunications  to 
others  for  a  fee  to  contribute  to  universal 
service  on  the  same  basis  as  common 
carriers.  We  concluded  that  this 
approach  (1)  was  consistent  with  the 
principle  of  competitive  neutrality 
because  it  will  reduce  the  possibility 
that  carriers  with  universal  service 
obligations  will  be  placed  at  an  unfair 
competitive  disadvantage  in  relation  to 
carriers  that  do  not  have  such 
obligations;  (2)  will  avoid  creating  a 
disincentive  for  carriers  to  offer  services 
on  a  common  carrier  basis;  and  (3)  will 
broaden  the  funding  base,  thereby 
lessening  contribution  requirements  of 
any  particular  class  of 
telecommunications  providers.  We 
affirm  each  of  these  findings. 
127.  We  conclude  that  the 
Conunission  was  not  required  to  find 
that  private  networks  constitute  a 
significant  means  of  bypassing  the 
public  switched  telephone  network 
before  exercising  our  permissive 
authority  to  apply  the  imiversal  service 
contribution  requirements  to  non- 
common  carriers.  Section  254(d)  grants 
the  Commission  explicit  and 
unambiguous  authority  to  require  "other 
providers  of  interstate 
telecommunications"  to  contribute  to 
universal  service  if  the  public  interest  so 
requires.  On  this  issue,  the  Joint 
Explanatory  Statement  merely  states 
that  this  section  "preserves  the 
Commission's  authority  to  require  all 
providers  of  interstate 
telecommunications  to  contribute,  if  the 
public  interest  requires  it  to  preserve 
and  advance  universal  service."  There  is 
no  mention  of  a  network  by[>ass 
requirement  in  either  the  Act  or  the 
Joint  Explanatory  Statement.  Thus,  we 
find  that  the  plain  language  of  section 
254(d)  allows  the  Commission  to  require 
non-common  carriers  to  contribute  if  the 
Commission  concludes  that  doing  so 
serves  the  public  interest  and  furthers 


the  goals  of  universal  service.  We 
conclude,  however,  for  the  reasons 
discussed  below  that  we  should  not 
exercise  oiu-  permissive  authority  to 
require  systems  integrators, 
broadcasters,  and  non-profit  schools, 
universities,  libraries,  and  rural  health 
care  providers  to  contribute  to  universal 
service. 

128.  Systems  Integrators.  We  are 
persuaded  by  systems  inKegrators' 
arguments  that  the  public  interest 
would  not  be  served  if  we  were  to 
exercise  our  permissive  authority  to 
require  entities  that  do  not  provide 
services  over  their  own  facilities  and  are 
non-common  carriers  that  obtain  a  de 
minimis  amount  of  their  revenues  from 
the  resale  of  telecommunications  to 
contribute  to  universal  service.  Systems 
integrators  provide  integrated  packages 
of  services  and  products  that  may 
include,  for  example,  the  provision  of 
computer  capabilities,  data  processing, 
and  telecommunications.  Systems 
integrators  purchase 
telecommunications  fit>m 
telecommunications  carriers  and  resell 
those  services  to  their  customers.  They 
do  not  purchase  unbundled  network 
elements  fit>m  telecommunications  • 
carriers  and  do  not  own  any  physical 
components  of  the  telecommunications 
networks  that  are  used  to  transmit 
systems  integration  customers' 
information.  In  other  words,  systems 
integrators  provide  teleconununications 
solely  through  reselling  another  carrier's 
service.  We  conclude  that  systems 
integrators  that  satisfy  these  criteria,  as 
discussed  below,  should  not  be  required 
to  contribute  to  the  federal  universal 
service  support  mechanisms. 

129.  In  our  view,  systems  integrators 
that  obtain  a  de  minimis  amount  of  their 
revenues  from  the  resale  of 
telecommunications  do  not  significantly 
compete  with  common  carriers  that  are 
required  to  contribute  to  universal 
service.  Systems  integrators  are  in  the 
business  of  integrating  customers' 
computer  and  other  informational 
systems,  not  providing 
telecommunications.  Occasionally, 
systems  integrators  may  provide 
interstate  telecommunications  along 
with  their  traditional  integration 
services,  but  the  provision  of 
telecommunications  is  incidental  to 
their  core  business.  Systems  integration 
customers  who  receive 
telecommunications  bam  systems 
integrators  chciose  systems  integrators 
for  their  systems  integration  expertise, 
not  for  their  competitive  provision  of 
telecommimications. 

130.  In  determining  what  constitutes 
a  de  minimis  amount  of  revenues,  we 
could  compare  the  amount  of  revenues 
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derived  from  telecommunications  to 
overall  businejeiB  revenues,  revenues 
derived  from  Systems  integration,  or 
revenues  derived  from  systems 
integration  cot^racts  that  also  contain 
telecomnnmici^tions.  We  conclude  that 
the  second  app^ch. 
telecommunications  revenues  relative  to 
S3rstems  integi|ati(Hi  revenues,  is  the  best 
method  to  detetmine  whether  systems 
integrators  denve  a  de  minimis  amount 
of  revenues  frt^in  telecommunications. 
Overall  business  revenues  are  irrelevant 
to  the  determination  of  whether 
telecommunictations  revenues  constitute 
a  small  part  of  the  systems  integration 
business.  Similarly,  evaluating  only 
systems  integration  contracts  that 
contain  teleconkmunications  will  not 
provide  an  accurate  account  of  the 
systems  integration  business  as  a  whole. 
IBM  and  EDS  suggest  that  de  minimis 
should  be  defitied  as  revenues  that  are 
less  than  five  percent  of  systems 
integration  revenues.  Based  on  this 
record,  we  conclude  that  systems 
integrators'  telecommunications 
revenues  will  be  considered  de  minimis 
if  they  constiti^te  less  than  five  percent 
of  revenues  derived  bom  providing 
systems  integr^pon  services.  A  systems 
integrator  would  not  be  required  to  file 
a  Universal  Siarvice  Worksheet  if.  over 
the  requisite  reporting  period,  its  total 
revenues  derivJM  bom 
telecommunicitions  represent  less  than 
five  percent  of  iijts  total  revenues  derived 
from  systems  integration.  Systems 
integrators  that  derive  more  than  a  de 
minimis  amount  of  revenues  from 
telecommunications  will  be  required  to 
contribute  to  the  federal  universal 
service  support  mechanisms  and 
comply  with  unjiversal  service  reporting 
requirements.  We  conclude  that  the 
limited  natiire  of  this  exclusion  from  the 
obUgation  to  o^titribute  will  ensure  that 
systems  integrators  that  are  significantly 
engaged  in  the  i^rovision  of 
telecommimic^tions  do  not  receive  an 
unfair  competitive  advantage  over 
common  carrie^  or  other  carriers  that 
are  required  to  i<;ontribute  to  imiversal 
service. 

131.  To  maintjain  the  sufficiency  of 
the  support  mechanisms,  we  find  that 
systems  integratprs  that  are  excluded 
from  contribution  requirements 
constitute  end  iisers  for  imiversal 
service  contribution  purposes.  In  ' 
addition,  systems  integrators  that  obtain 
a  de  minimis  amount  of  their  revenues 
bom  the  resale  ipf  telecommunications 
must  notify  thai  underlying  facilities- 
based  carriers  from  which  they  purchase 
telecommunica|tions  that  they  are 
excluded  from  the  imiversal  service 
contribution  reqjuirements.  We  conclude 


that  excluding  systems  integrators  that 
obtain  a  de  minimis  amount  of  their 
revenues  bom  the  resale  of 
telecommunications  frx>m  the  obligation 
to  contribute  will  not  significantly 
reduce  the  universal  service 
contribution  base  because  revenues 
received  by  common  carriers  for 
minimal  amounts  of 
telecommunications  provided  to 
systems  integrators  will  be  included  in 
the  contribution  bases  of  underlying 
common  carriers.  We  anticipate  that,  by 
providing  this  exclusion  frtnn  the 
obligation  to  contribute,  the  total 
contribution  base  will  be  reduced  only 
by  systems  inte^tors'  mark-up  on 
telecommunications. 

132.  We  disagree  with  ITAA's 
contention  that,  because  systems 
integrators  provide  both  basic 
telecommunications  services  as  well  as 
enhanced  services  for  a  single  price, 
systems  integrators  are  engaged 
exclusively  in  the  provision  of 
enhanced  or  information  services. 
Traditionally,  the  Commission  has  not 
regulated  value-added  networks  (VANs) 
because  VANs  provide  enhanced 
services.  VAN  offerings  are  treated  as 
enhanced  services  because  the 
enhanced  component  of  the  offering, 
i.e.,  the  protocol  conversions, 
"contaminates"  the  basic  component  of 
the  ofiering,  thus  rendering  the  entire 
offering  enhanced.  Citing  the 
Commission's  position  that  all 
enhanced  services  are  information 
services.  ITAA  argues  that,  because 
systems  integrators  offer  information 
and  telecommunications  services  for  a 
single  price,  the  information  services 
"taint"  the  telecommunications 
services,  thereby  rendering  the  entire 
package  an  information  service  for 
purposes  of  applying  the  universal 
service  contribution  requirements.  The 
Commission's  treatment  of  VANs, 
however,  does  not  imply  that  combining 
an  enhanced  service  with  a  basic  service 
for  a  single  price  constitutes  a  single 
enhanced  offering.  The  issue  is  whether, 
functionally,  the  consumer  is  receiving 
two  separate  and  distinct  services.  A 
contrary  interpretation  would  create 
incentives  for  carriers  to  offer 
telecommunications  and  non- 
telecommunications  for  a  single  price 
solely  for  the  purpose  of  avoiding 
universal  service  contributions.  Thus,  a 
private  service  provider  that  provides 
information  services  along  with  a  basic 
interstate  voice-grade 
telecommunications  service  is  not 
relieved  of  its  statutory  obligation  to 
contribute  to  universal  service.  To  the 
extent  that  a  provider  is  ofiisring  basic 
voice-grade  interstate  telephone  service 


and  is  not  otherwise  exempt,  it  is 
required  to  contribute  to  imiversal 
sendee. 

133.  Broadcasters.  The  deadline  for 
filing  petitions  for  reconsideration  in  a 
notice  and  comment  rulemaking 
proceeding  are  prescribed  in  section  405 
of  the  Communications  Act  of  1934,  as 
amended.  The  Commission  lacks 
discretion  to  waive  this  statutory 
requirement.  The  filing  deadline  for 
petitions  for  reconsideration  of  the 
Order  was  July  17. 1997.  Therefore,  to 
the  extent  that  AAPTS*  petition,  filed 
September  2, 1997,  seelu 
reconsideration  of  the  Order,  we  will 
treat  it  as  an  informal  comment.  We 
agree  with  AAPTS  and  reconsider,  on 
our  own  motion,  our  determination  that 
all  providers  of  interstate 
telecommunications  must  contribute  to 
universal  service.  For  the  reasons 
described  below,  we  find  that  the  public 
interest  would  not  be  served  if  we  were 
to  exercise  our  permissive  authority  to 
require  broadcasters,  including  ITFS 
licensees,  tnat  engage  in  non-common 
carrier  interstate  telecommunications  to 
contribute  to  universal  service.  In  the 
Order,  we  found  that,  in  order  to  ensure 
that  our  contribution  rules  do  not  confer 
a  competitive  advantage  to  non-common 
carriers,  non-common  carriers  should 
contribute  to  universal  service  punuant 
to  our  permissive  authority  over  "other 
providers  of  interstate 
telecommunications."  On  further 
reconsideration,  however,  we  agree  with 
AAPTS  that  broadcasters  do  not 
compete  to  any  meaningful  degree  with 
common  carriers  that  are  required  to 
contribute  to  universal  service  because 
broadcasters  primarily  transmit  video 
programming,  a  service  that  is  not 
generally  provided  by  common  carriers. 
Moreover,  we  conclude  that 
broadcasters'  primary  competitors  for 
programming  distribution  are  cable, 
OVS,  and  DBS  providers.  Because  cable, 
OVS,  and  DBS  providers  are  not 
required  to  contribute  to  universal 
service,  the  exclusion  from  the 
obligation  to  contribute  for  broadcasters 
will  ensure  that  broadcasters  are  not 
competitively  disadvantaged  in  the 
video  distribution  industry  by  our 
contribution  requirements.  As 
broadcasters  begin  to  offer  digital 
television,  however,  they  may  choose  to 
provide  interstate  telecommunications, 
that  are  not  used  to  distribute  video 
programming.  We  will,  therefore, 
monitor  broadcasters'  piovisicm  of 
interstate  telecommunications  on  a  non- 
common  carrier  basis.  If  we  determine 
that  broadcasters  compete  with  common 
carriers  that  are  requind  to  contribute  to 
universal  service,  we  will  revisit  our 
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exclusion  of  broadcasters  from  the 
contribution  requirements. 

134.  Non-profit  Schools,  Colleges. , 
Universities,  Libraries,  and  Health  Care 
Providers.  We  also  find,  on  our  own 
motion,  that  non-profit  schools, 
colleges,  universities,  libraries,  and 
health  care  providers  should  not  be 
made  subject  to  universal  service 
contribution  requirements.  To  the  extent 
these  non-profit  entities  provide 
interstate  teleconununications  on  a  non- 
common  carrier  basis,  our  rules  require 
them  to  contribute  to  imiversal  service, 
pursuant  to  our  permissive  authority 
over  "other  providers  of  interstate 
telecommimications."  We  conclude, 
however,  that  the  public  Interest  would 
not  be  served  if  we  were  to  exercise  our 
permissive  authority  to  require  these 
entities  to  contribute  to  universal 
service.  Many  of  these  entities  will  be 
eligible  to  receive  support  pursuant  to 
sections  54.501(b),  (c).  and  (d)  and 
54.601(a)  and  (b).  We  conclude  that  it 
would  be  counter-productive  to  the 
goals  of  universal  service  to  require  non- 
common  carrier  program  recipients  of 
support  to  contribute  to  universal 
service  support  because  such  action 
efiisctively  would  reduce  the  amount  of 
universal  service  support  they  receive. 
In  addition,  we  find  that  it  would  be 
inconsistent  with  the  educational  goals 
of  the  imiversal  service  support 
mechanisms  to  require  universities  to 
contribute  to  universal  service.  To 
maintain  the  sufficiency  of  the  federal 
support  mechanisms,  we  have 
determined  to  treat  non-profit  schools, 
colleges,  imiversities.  libraries,  and 
health  care  providers  as 
telecommunications  end  users  for 
universal  service  contribution  purposes. 

C.  Providers  of  Bare  Transponder 
Capacity 

135.  We  affirm  the  Commission's 
finding  that  satellite  providers  that 
provide  interstate  telecommunications 
services  or  interstate 
telecommunications  to  others  for  a  fee 
must  contribute  to  universal  service.  We 
conclude  that  GE  Americom's  assertion 
that  the  Commission  found  that  satellite 
and  video  service  providers  need  only 
contribute  to  universal  service  if  they 
are  operating  as  common  carriers 
misconstrues  that  passage  of  the  Order. 
As  discussed  in  the  Order,  the  sentence 
in  section  254(d)  that  requires  all 
telecommimications  carriers  to 
contribute  to  universal  service  applies 
only  to  common  carriers.  Thus,  the 
Commission  concluded  that  only 
common  carriers  fall  within  the  category 
of  mandatory  contributors.  Accordingly, 
satellite  operators  that  provide 
transmission  services  on  a  common 


carrier  basis  are  mandatory  contributors 
to  the  universal  service  support 
mechanisms.  Piusuant  to  section  254(d). 
the  Commission  also  exercised  its 
permissive  authority  to  impose 
contribution  obligations  on  other 
providers  of  interstate 
telecommimications.  The  Commission's 
statement  that  satellite  providers  must  . 
contribute  to  universal  service  only  to 
the  extent  that  they  are  providing 
interstate  telecommunications  services 
described  satellite  providers'  mandatory 
contribution  obligation  as  set  forth  in 
section  2S4(d).  The  Commission  further 
concluded  that  satellite  providers  that 
provide  interstate  telecommunications 
on  a  non-common  carrier  basis  must 
contribute  to  universal  service  as  "other 
providers  of  interstate 
telecommunications"  under  section 
254(d).  The  obfigation  of  satellite 
providers  to  contribute  to  universal 
service  as  mandatory  contributors  does 
not  relieve  them  of  Uieir  obligation  to 
contribute  as  other  providers  of 
interstate  telecommunications. 
Therefore,  if  a  satellite  provider  offers 
interstate  telecommunications  on  a 
common  carrier  or  non-common  carrier 
basis,  it  must  contribute  to  universal 
service,  unless  otherwise  excluded. 

136.  We  are  not  persuaded  by 
petitioners'  assertions  that  satellite 
providers  that  are  ineligible  to  receive 
universal  service  support  should  not  be 
required  to  contribute  to  universal 
service.  As  discussed  in  the  Order, 
section  254  does  not  limit  contributions 
to  eUgible  telecommunications  carriers. 
Section  254(b)(4)  provides  that  the 
Commission  should  be  guided  by  the 
principle  that  "all  providers  of 
telecommunications  services"  should 
contribute  to  imiversal  service.  Because 
not  all  providers  of  telecommunications 
services  may  be  eligible  to  receive 
universal  service  support,  we  believe 
that  the  plain  text  of  Uie  statute 
contemplates  that  the  universe  of 
contributors  will  not  necessarily  be 
identical  to  the  universe  of  potential 
recipients. 

137.  Several  parties  ask  us  to  clarify 
that  satellite  providers  do  not  transmit 
information  to  the  extent  that  they 
merely  lease  bare  transponder  capacity 
to  others.  According  to  PanAmSat, 

(wlhen  a  satellite  operator  enters  into  a  bare 
transponder  agreement  with  a  customer,  the 
satellite  operator  is  merely  providing  its 
customer  with  the  exclusive  right  to  transmit 
to  a  specified  piece  of  hardware  on  the 
satellite.  That,  essentially,  is  the  extent  of  the 
operator's  obligation. 

Based  on  the  descriptions  by  PanAmSat 
and  other  commenters  of  the  very 
limited  activity  that  satellite  providers 
engage  in  when  they  lease  bare 


transponder  capacity,  it  appears  that,  for 
purposes  of  the  contribution 
requirements  under  section  254  of  the 
Act.  satellite  providers  do  not  transmit 
information  when  they  lease  bare 
tranf^nder  capacity.  Satellite 
providers,  therefore,  are  not  required  to 
contribute  to  univereal  service  on  the 
basis  of  revenues  derived  bom  the  lease 
of  bare  transponder  capacity.  We 
emphasize  that  this  conclusion  is 
premised  on  the  accuracy  of  the 
uncontested  representations  by  satellite 

f>roviders  of  what  is  involved  in  the 
ease  of  bare  transponder  capacity.  We 
might  reconsider  our  determination  if 
presented  with  different  factual 
evidence.  Satellite  providers  must, 
however,  ccmtribute  to  universal  service 
to  the  extent  they  provide  interstate 
telecommunications  services  and 
interstate  telecommunications. 

138.  We  are  not  persuaded  by  ATkTs 
assertion  that,  because  the  lease  of  bare 
transponder  capacity  may  be  provided 
pursuant  to  tariff,  it  necessarily 
constitutes  the  provision  of 
telecommunications.  Because  the 
definition  of  "telecommunications"  was 
added  to  the  Act  in  1996,  the  &ct  that 
bare  transponder  capacity  may  be 
provided  or  was  provided  pursuant  to 
tariff  is  not  dispositive. 

D.  Universal  Service  Report  to  Congress 

139.  Congress  has  instructed  the 
Commission  to  review  our  decisions 
regarding  who  is  required  to  contribute 
to  the  federal  universal  service  support 
mechanisms  and  to  submit  our  finfflngn 
to  Congress.  Consistent  with  the 
statutory  deadline,  the  Commission  will 
submit  such  a  report  to  Congress  by 
April  10, 1998. 

E.  De  Minimis  Exemption 

140.  Based  on  petitioners'  arguments, 
we  reconsider  our  previous 
determination  and  conclude  that  the  de 
minimis  exemption  should  be  based  on 
the  Administrator's  costs  of  collecting 
contributions  and  contributors'  costs  of 
complying  with  tjie  reporting 
requirements.  In  reaching  its  finding 
that  the  de  minimis  exemption  should 
only  exempt  contributors  whose 
contributions  would  be  less  than  the 
Administrator's  administrative  costs  of 
collection,  the  Commission  looked  to 
the  Joint  Explanatory  Statement  for 
guidance.  Specifically,  the  Joint 
Explanatory  Statement  observes  that 
"this  [de  minimis]  authority  would  pnly 
be  used  in  cases  where  the 
administrative  cost  of  collecting 
contributions  from  a  carrier  or  carriers 
would  exceed  the  contribution  that 
carrier  would  otherwise  have  to  make 
under  the  formula  for  contributions 
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selected  by  the!  Commission."  In  the 
Order,  the  Commission  found  that  this 
statement  indicated  that  the 
Commission  ^ould  look  only  to  the 
Administratoil'i  costs  of  collecting 
contributions  and  not  the  carrier's  cost 
of  determining  ^contribution  obligations. 
We  find,  how^ier,  that  "the 
administrative  ix>st  of  collecting 
contributions'^  can  include  both  the 
Administietoi't  as  well  as  contributors' 
administrative  costs.  We  agree  with  Ad 
Hoc  that  the  public  interest  would  not 
be  served  if  con^pliance  costs  associated 
with  contribuliing  to  universal  service 
were  to  exceed  actual  contribution 
amounts.  We  Recline  to  exclude  from 
the  contributii^  requirement  all  entities 
that  claim  coultiliance  costs  in  excess  of 
their  contribution  amounts,  however, 
based  on  our  ooncem  that  such  a  rule 
may  encourage  [contributors  to  report 
artificially  higbl  administrative 
compliance  coats-in  order  to  avoid  their 
contribution  obligation.  Rather,  we 
adopt  a  substa^ally  increased  de 
imnim/s  threshold  that  takes  into 
account  contributors'  compliance  costs 
in  addition  to  ue  Administrators' 
administrative' costs  of  collection  based* 
on  our  view  thialt  this  increased 
threshold  will  ieiccommodate  a 
reasonable  level  of  reporting  compliance 
costs  for  all  contributors. 

141.  We  also  kgree  with  ITAA  that  the 
contribution  collection  costs  incurred 
by  the  Admininrator  in  many  cases  will 
exceed  $100  pit  contributor.  We  find 
that  in  determining  the  Administrator's 
administrative  |(^sts.  we  should  include 
the  costs  associated  with  identifying 
contributora.  processing  and  collecting 
contributions,  ahd  providing  guidance 
on  how  to  complete  the  Universal 
Service  Worksheet. 

142.  Therefor^,  we  conclude  that  the 
de  minimis  contribution  threshold 
should  be  raised  to  $10,000.  If  a 
contributor's  aiqiual  contribution  would 
be  less  than  $101000,  it  will  not  be 
required  to  contribute  to  universal 
service.  We  fin(l  that  this  exclusion  will 
reduce  signific|intly  the  Administrator's 
collection  costs..  Based  on  Universal 
Service  Worksheets,  we  estimate  that 
approximately  1,600  entities  will 
qualify  for  the  de  minimis  exemption. 
Therefore,  the  Administrator  will  have 
to  collect  and  process  1,600  fewer 
Worksheets  and  will  have  to  identify 
and  collect  cont^butions  from  1,600 
fewer  entities.  Additionally,  by 
exempting  entiiiJBS  whose  annual 
contributions  W^uld  be  less  than 
$10,000  from  a^ntribution  and 
Woricsheet  repc  i  ting  reqiiirements.  we 
anticipate  that  ^ « e  will  reduce  reporting 
burdens  on  mai  i;  r  small  entities.  . 


143.  To  maintain  the  sufficiency  of 
the  imiversal  service  support 
mechanisms,  we  conclude  that  entities 
that  qualify  for  the  de  minimis 
exemption  should  be  considered  end 
users  for  Universal  Service  Worksheet 
reporting  purposes.  Entities  that  resell 
telecommunications  and  qualify  for  the 
de  minimis  exemption  must  notify  the 
underlying  bdlities-based  carriers  from 
which  they  purchase 
telecommunications  that  they  are 
exempt  from  contribution  requirements 
and  must  be  considered  end  users  for 
imiversal  service  contribution  purposes. 
Thus,  imderlying  carriers  should 
include  revenues  derived  from 
providing  telecommunications  to 
entities  qualifying  for  the  de  minimis 
exemption  in  lines  34-47,  where 
appropriate,  of  their  Universal  Service 
Worksheets. 

F.  Requirement  that  CMRS  Providers 
Contribute  to  State  Universal  Service 
Support  Mechanisms 

144.  The  Commission  recentiy 
addressed,  in  Pittencrieff 
Communications,  Inc.,  Memorandum 
Opinion  and  Order,  File  No.  WTB/POL 
96-2,  FCC  97-343  (rel.  October  2, 1997) 
(recon.  pending^,  the  issue  of  whether 
section  332(c)(3)(A)  limits  the  ability  of 
states  to  require  CMRS  providen  to 
contribute  to  state  universal  service 
support  mechanisms.  The  issues  raised 
on  reconsideration  in  this  proceeding 
were  resolved  in  Pittencrieff.  In 
Pittencrieff,  the  Commission  explicitly 
affirmed  ihe  finding  made  in  the  CMer 
that  section  332(c)(3)(A)  does  not 
preclude  states  &t>m  requiring  CMRS 
providers  to  contribute  to  state  support 
mechanisms.  The  Commission 
concluded  that  a  state's  requirement 
that  CMRS  providers  contribute  on  an 
equitable  and  nondiscriminatory  basis 
to  its  universal  service  support 
mechanisms  is  neither  rate  nor  entry 
regulation  but  instead  is  a  permissible 
regulation  on  "other  terms  and 
conditions"  under  section  332(c)(3)(A). 
The  Commission  also  stated: 

We  believe  [the  second  sentence  of  section 
332(c)(3)(A)]  applies  only  to  a  state's 
authority  to  impose  requirements  that  would 
otherwise  constitute  regulation  of  rates  or 
entiy.  In  that  situation,  a  state  would  have  to 
comply  with  section  332(c)(3)  by  showing 
that  CMRS  is  "a  substitute  for  land  line 
telephone  exchange  service  for  a  substantial 
portion  of  the  communications  within  such 
State."  The  state  is  not  required  to 
demonstrate  that  CMRS  is  a  substitute  for 
land  line  service,  however,  when  it  requires 
a  CMRS  provider  to  contribute  to  the  state's 
universal  service  mechanisms  on  an 
equitable  and  nondiscriminatoiy  basis,  in 
compliance  with  section  254(0. 


Finally,  the  Commission  noted  that,  if 
section  332(c)(3)  were  interpreted  to 
conflict  with  section  254(f),  section 
254(f)  would  take  precedence  over 
section  332(c)(3).  Section  254(f),  which 
requires  all  telecommunications  carriers 
that  provide  intrastate 
telecommunications  services,  including 
CMRS  providers,  to  contribute  to  state 
universal  service  programs,  was  enacted 
-later  in  time  and  speaks  direcUy  to  the 
contribution  issue.  Reconsideration 
petitions  to  this  proceeding  do  not  raise 
issues  that  were  not  addreued  in 
Pittencrieff.  We  find  that  our  order  in 
Pittencrieff  msolves  the  issues  that  have 
been  raised  by  the  reconsideration 
petitions  in  this  proceeding  and  we  find 
no  basis  in  this  record  for  reaching  a 
different  determination. 

145.  We  do  not  anticipate  that  state 
contribution  requirements  will  violate 
section  253.  Section  253(a)  prohibits 
state  and  local  governments  fix>m 
enacting  any  statute,  regulation  or  legal 
requirement  that  prohibits  or  has  the 
effect  of  prohibiting  the  ability  of  any 
entity  to  provide  any  interstate  or 
intrastate  telecommunications  service. 
Section  253(b),  among  other  things, 
protects  state  authority  to  impose 
universal  service  requirements,  as  long 
as  they  are  done  "on  a  competitively 
neutral  basis  and  consistent  with 
section  254*  •  '."Section  254(f)  of  the 
Act  allows  states  to  adopt  universal 
service  regulations  "not  inconsistent 
with  the  Conunission's  rules  *  •  *."  To 
demonstrate  that  state  universal  service 
contribution  requirements  for  CMRS 
providers  violate  section  253,  there 
must  be  a  showing  that  the  state 
universal  service  programs  act  as  a 
barrier  to  entiy  for  CMRS  providers  and 
are  not  competitively  neutral. 

146.  We  reject  the  argument  that  state 
imiversal  service  mechanisms  should 
not  apply  to  CMRS  providers  because 
CMRS  services  should  be  considered 
jurisdictionally  "interstate."  Data 
submitted  to  the  Commission  by  CMRS 
carriers  in  connection  with  their  TRS 
reporting  for  the  year  1995  reveal  that 
interstate  revenues  amoimted  to  only 
5.6  percent  of  total  revenues  for  cellular 
and  personal  communications  service 
carriers,  and  24  percent  of  total 
revenues  for  pa^g  and  other  mobile 
service  carriers.  Thus,  we  find  that  it 
would  be  inappropriate  to  classify  all 
CMRS  services  as  "interstate."  CMRS 
providers  that  offer  intrastate  CMRS    ' 
services  cannot  shield  themselves  from 
state  universal  service  contributions. 

147.  We  also  reject  ProNet's  argument 
that  the  Commission's  consideration  of 
this  issue  in  the  Order  violates  the 
notice  provisions  of  the  APA.  The 
general  requirement  of  notice  contained 
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in  section  553(b)  of  the  APA  does  not 
apply  "to  interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency 
organization,  procedure  or  practice 
*  *  *."  Although  the  courts  have 
recognized  that  the  distinction  between 
those  agency  rules  that  are  subject  to  the 
notice  reqiiirement  and  those  that  are 
exempt  is  not  always  easy  to  discern, 
the  relevant  law  here  is  clear.  As  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  stated: 

Ultimately.  aD  interpretive  statement 
simply  indicates  an  agency's  reading  of  a 
statute  or  a  rule.  It  does  not  intend  to  create 
new  rights  or  duties,  but  only  "  'reminds" 
afSscted  parties  of  existing  duties."  A 
statement  seeking  to  interpret  a  statutory  or 
regulatory  term  is,  therefore,  the 
quintessential  example  of  an  interpretive 
mle. 

At  issue  here  is  the  correct 
interpretation  of  the  second  sentence  of 
section  332(c)(3)(A)  of  the  Act.  The 
Commission's  statement  on  this  issue, 
as  expressed  in  the  Order,  created 
neither  new  rights  nor  new  obligations 
that  did  not  exist  before.  Therefore,  the 
Commissicm  did  not  violate  the  notice 
provisions  of  the  APA  by  addressing 
this  issue. 

148.  ProNet  ai^gues  that,  because  the 
Commission's  interpretation  of  the 
statute  "has  immediate,  direct  impact 
on  universal  service  contributions  at  the 
state  level."  it  cannot  be  exempt  from 
the  APA's  notice  requirement,  and  that 
notice  was  required  because  "the 
Commission's  interpretation  of  Sections 
332(c)(3)  and  254(f)  of  the  Act  operates 
as  an  instruction  to  the  states  regarding 
their  ability  to  fund  universal  services, 
and  creates  immediate  burdens  on 
CMRS  carriers.  *  •  •"  We  disagree.  No 
burdens  on  CMRS  carriers  are  created  as 
a  result  of  the  Commission's  statement 
on  this  issue  in  the  Order.  Individual 
states  must  determine  whether  to 
exercise  their  authority  under  section 
254(f)  to  require  universal  service 
contributioos  from  CMRS  carriers.  Even 
if  our  interpretation  had  a  substantial 
impact,  the  mere  Eact  that  a  rule  may 
have  a  substantial  impact,  however, 
"does  not  transform  it  into  a  legislative 
rule."  If  not.  the  exemption  for 
interpretative  rules  frtHn  the  APA's 
notice  requirement  would  have  little 
practical  application.  We  therefore 
reaffirm  our  conclusion  that  the 
Commission's  interpretation  of  sections 
332(c)(3)(A)  and  254(f)  in  the  Order  is 
exempt  from  the  notice  requirement  of 
the  APA. 

G.  Recovery  of  Uruversal  Service 
Contributions  by  CMRS  Providers 
149.  The  Commission  permitted 
contributors  to  recover  contributions  to 


the  federal  universal  service  support 
mechanisms  through  rates  on  interstate 
services,  in  order  to  ensiue  the 
continued  afibrdability  of  residential 
dialtone  service  and  to  promote  comity 
between  the  federal  and  state 
governments.  We  agree  with  petitioners 
that  these  considerations  do  not  apply 
to  CMRS  providers.  Because  section 
332(c)(3)  of  the  Act  alters  the 
"traditional"  fiaderal-state  relationship 
with  respect  to  CMRS  by  prohibiting 
states  fiY>m  regulating  rates  for  intrastate 
commercial  mobile  services,  allowing 
recovery  through  rates  on  intrastate  as 
well  as  interstate  CMRS  services  would 
not  encroach  on  state  prerogatives. 
Further,  allowing  recovery  of  universal 
service  contributions  through  rates  on 
all  CMRS  services  will  avoid  conferring 
a  competitive  advantage  on  CMRS 
providers  that  offer  more  interstate  than 
intrastate  services.  If  CMRS  carriers 
were  permitted  to  recover  contributions 
through  their  interstate  services  only, 
carriers  that  offer  mostly  intrastate 
services  would  be  required  to  recover  a 
higher  percentage  of  interstate  revenues 
from  thiair  customers  than  carriers  that 
offar  mosUy  interstate  services.  We 
therefore  will  permit  CMRS  providers  to 
recover  their  contributions  through  rates 
charged  for  all  their  s«rvices. 

H.  Technical  Corrections  Regarding 
Calculation  of  Contribution  Factors 

150.  Consistent  with  the 
Commission's  findings  in  the  NECA 
Report  and  Order,  we  issue  a  technical 
clarification  to  section  54.709(a)  of  our 
rules.  We  clarify  that  the  Commission, 
not  USAC.  shall  be  responsible  for 
calculating  the  quarterly  universal 
service  cimtribution  factors.  We  also 
clarify  that,  based  on  Universal  Service 
Worksheets.  USAC  must  submit  the 
total  contribution  bases,  interstate  and 
international  and  interstate,  intrastate, 
and  international  end-user 
telecommimications  revenues,  to  the 
Commission  at  least  sixty  days  before 
the  start  of  each  quarter. 

/.  NECA/USAC  Affiliate  Transactions 
Rules 

151.  NECA  is  not  a  local  exchange 
carrier  subject  to  part  32  and  USAC  is 
not  a  nonregulated  affiliate  engaged  in 
a  competitive  business.  NECA  and 
USAC.  however,  must  file  annual  cost 
accounting  irMnnaU  with  the 
Commission  identifying  their 
administrative  costs.  We  find  that  it  is 
not  practical  to  require  NECA  to  follow 
the  affiliate  transactions  rules  as  they 
are  applied  to  local  exchange  carriers 
subject  to  part  32.  Because  NECA  does 
not  provide  services  pursuant  to  tariff 
and  does  not  provide  more  than  50 


percent  of  its  services  to  third  parties,  if 
NECA  were  subject  to  the  affifiate 
transactions  rules,  it  would  be  required 
to  determine  the  fair  market  value  of  the 
services  provided  to  USAC.  We  find  that 
the  burden  of  making  such  a 
determination  outweighs  the  benefit  of 
imposing  this  requirement.  On  our  own 
motion,  we  clarify  that  NECA  is  subject 
to  the  affiliate  transactions  rules  only  to 
the  extent  necessary  to  ensiue  that 
transactions  between  NECA  and  USAC 
are  recorded  fairly.  We  conclude  that 
NECA  would  satisfy  this  requirement  by 
valuing  and  recording  transactions  mth 
USAC  at  fully  distributed  cost  in 
accordance  with  its  Cost  Accounting 
and  Procedures  Manual  on  file  with  the 
Commission.  Consistent  with  this 
finding,  we  conclude  that  section  32.27 
of  the  Commission's  rules,  to  the  extent 
that  it  requires  regulated  cainas  to 
record  transactions  with  affiliates  at  the 
tariffed  rate,  if  a  tariffed  rate  exists,  at 
the  prevailing  maricet  rate,  if  a 

Erevailing  market  rate  exists,  or  at  the 
igher  of  estimated  fiur  market  value  or 
cost,  is  not  applicable  to  transactions 
between  NECA  and  USAC 

Final  Regnlatory  FlexiUlity  Analyaii 

152.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  see  5  U.S.C  §603. 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rulemaking  and 
Order  Establishing  Joint  Board.  In 
addition,  the  Commission  prepared  an 
IRFA  in  connection  with  the 
Recommended  Decision,  seeking 
written  public  comment  on  the 
proposals  in  the  NPRMand 
Recommended  Decision.  A  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
was  included  in  the  previous  Order.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  fFKFA)  in  this  order 
conforms  to  the  RFA.  as  amended. 

153.  To  the  extent  that  any  statement 
contained  in  this  FRFA  is  perceived  as 
creating  ambiguity  with  respect  to  our 
rules  or  statements  made  in  preceding 
sections  of  this  order,  the  rules  and 
statements  set  forth  in  those  preceding 
sections  shall  be  controlling. 

A.  Need  for  and  Objectives  of  this 
Report  and  Order  and  the  Rules 
Adopted  Herein 

154.  The  Commission  is  required  by 
section  254  of  the  Act.  as  amended  by 
the  1996  Act.  to  promulgate  rules  to 
implement  promptly  the  universal 
service  provisions  of  section  254.  On 
May  8. 1997,  the  CcMnmission  adopted 
rules  whose  principle  goal  is  to  reform 
our  S3rstem  of  uiniversal  service  support 
so  that  universal  service  is  preserved 
and  advanced  as  mailcets  move  toward 
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competition.  I^ 
and  reconsider 


this  order,  we  clarify 
those  rules. 


B.  Summary  dpd  Analysis  of  the 
Significant  IsSties  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

155.  Summ(fty  of  the  Initial 
Regulatory  FlAipbility  Analysis.  The 
Commission  pnrformed  an  IRFA  in  the 
NPRM  and  an  jlSFA  in  connection  with 
the  Recommended  Decision.  In  the 
IRFAs,  the  Commission  sought 
comment  on  possible  exemptions  from 
the  proposed  tules  for  small 
telecommimioB  lions  companies  and 
measures  to  aV(  »d  significant  economic 
impact  on  smaQ  entities,  as  defined  by 
the  RFA.  The  Commission  also  sought 
comment  on  the  type  and  number  of 
small  entities,  i^udi  as  schools,  libraries, 
and  health  caijej  providers,  potentially 
affected  by  the  Irecommendations  set 
forth  in  the  Recommended  Decision. 

156.  No  comments  in  response  to  the 
IRFAs,  other  than  those  described  in  the 
Order,  were  filed.  In  response  to  the 
FRFA,  RTC  artties  that  the  Commission 
did  not  satisfyTihe  requirements  of  the 
RFA  by  considering  alternatives  to  the 
cap  on  recovesy  of  corporate  operations 
expenses.  We  lote  that  the  majority  of 
commenters  it  |the  Order  generally 
supported  lim  fing  the  amount  of 
corporate  operations  expense  that  can 
be  recovered  thfough  the  imiversal 
service  support!  mechanisms.  Some 
commenters  suggested  that  universal 
service  suppoiit;  should  not  be  allowed  at 
all  for  corpora^  operating  expenses; 
however,  the  Commission  found  that 
the  amount  of  oorporate  operating 
expense  per  line  that  is  supported 
through  the  universal  service  support 
mechanisms  should  fall  within  a  range 
of  reasonableness.  The  Commission 
weighed  all  alternatives  relating  to 
corporate  oper^iting  expenses  in  the 
Order  and  the  previous  FRFA  in 
reaching  its  conclusion. 

C.  Description  idnd  Estimates  of  the 
Number  of  SmW  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Will  Apply 

157.  In  the  FiIfA  to  the  Order,  we 
described  and  estimated  the  number  of 
small  entities  that  would  be  affected  by 
the  new  univei^  service  rules.  The 
rules  adopted  h^re  will  apply  to  the 
same  telecomn^^nications  carriers  and 
entities  affected' by  the  universal  service 
rules.  We  therefore  incorporate  by 
reference  paragtaphs  890-925  of  the 
Order,  which  describe  and  estimate  the 
number  of  effaced  telecommunications 
carriers  and  other  entities  afiiected  by 
the  universal  s^fvice  rules.  We 
siunmarize  that  |analysis  as  follows: 


1.  Telephone  Companies  (SIC  4813) 

158.  Total  Number  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rules  adopted  herein  may 
have  a  significant  effect  on  a  substantial 
nimiber  of  the  small  telephone 
companies  identified  by  the  SBA.  The 
United  States  Bureau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992.  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year. 

159.  Wireless  (Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless) 
communications  companies.  The 
Census  Bureau  reports  that  there  were 
1,176  such  companies  in  operation  for 
at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
The  Census  Bureau  also  reportml  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they    . 
are  independently  owned  and  operated. 

2.  Cable  System  Operators  (SIC  4841) 

160.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services  that 
includes  all  such  companies  generating 
less  than  $11  million  in  revenue 
annually.  This  definition  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems,  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1,758  total 
cable  and  other  pay  television  services 
and  1,423  had  less  than  $11  million  in 
revenue.  We  note  that  cable  system 
operators  are  included  in  our  analysis 
due  to  their  ability  to  provide 
telephony. 

3.  Mimicipalities 

161.  The  term  "small  government 
jurisdiction"  is  defined  as  "government 
of  *  *  *  districts  with  populations  of 
less  than  50,000."  The  most  recent 
figures  indicate  that  there  are  85,006 
governmental  entities  in  the  United 
States.  This  niunber  includes  such 
entities  as  states,  coimties,  cities.  utiUty 
districts,  and  school  districts.  Of  the 
85,006  governmental  entities.  38.978  are 
counties,  cities,  and  towns,  llie 
remainder  are  primarily  utility  districts. 


school  districts,  and  states.  Of  the 
38,978  counties,  cities,  and  towns, 
37,566  or  96%,  have  populations  of 
fewer  than  50,000.  Consequently,  we 
estimate  that  there  are  37,566  "small 
government  jurisdictions"  that  will  be 
affected  by  our  rules. 

4.  Rural  Health  Care  Providers 

162.  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of 
small,  rural  health  care  providers. 
Section  254(h)(5)(B)  defines  the  term 
"health  care  provider"  and  sets  forth  the 
seven  categories  of  health  care  providers 
eligible  to  receive  universal  service 
support.  We  estimate  that  there  are:  (1) 
625  "post-secondary  educational 
institutions  offering  health  care 
instruction,  teaching  hospitals,  and 
medical  schools,"  including  403  rural 
commimity  colleges,  124  medical 
schools  with  rural  programs,  and  98 
Tvn\  teaching  hospitals;  (2)  1,200 
"community  health  centers  or  health 
centers  providing  health  care  to 
migrant;"  (3)  3.093  "local  health 
departments  or  agencies"  including 
1.271  local  health  departments  and 
1,822  local  boards  of  health;  (4)  2,000 
"community  mental  health  centers;"  (5) 
2.049  "not-for-profit  hospitals;"  and  (6) 
3.329  "rural  health  clinics."  We  do  not 
have  sufficient  information  to  make  an 
estimate  of  the  number  of  consortia  of 
health  care  providers  at  this  time.  The 
total  of  these  categorical  nimibers  is 
12,296.  Consequently,  we  estimate  that 
there  are  fewer  than  12,296  health  care 
providers  potentially  affected  by  the 
rules  in  this  order. 

5.  Schools  (SIC  8211)  and  Libraries  (SIC 
8231) 

163.  The  SBA  has  established  a 
'definition  of  small  elementary  and 

secondary  schools  and  small  libraries  as 
those  with  under  $5  million  in  annual 
revenues.  The  most  reliable  source  of 
information  regarding  the  total  number 
of  kindergarten  through  12th  grade  (K- 
12)  schools  and  libraries  nationwide  of 
which  we  are  aware  appears  to  be  data 
collected  by  the  UnitcKi  States 
Department  of  Education  and  the 
National  Center  for  Educational 
Statistics.  Based  on  that  information,  it 
appears  that  there  are  approximately 
86,221  public  and  26.093  private  K-12 
schools  in  the  United  States  (SIC  8211). 
It  further  appears  that  there  are 
approximately  15,904  libraries, 
including  branches,  in  the  United  States 
(SIC  8231).  Consequently,  we  estimate 
that  there  are  fewer  than  86,221  public 
and  26,093  private  schools  and  fewer 
than  15,904  libraries  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  order. 
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D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and 
Significant  Alternatives  and  Steps 
Taken  To  Minimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

164.  Structure  of  the  Analysis.  In  this 
section  of  the  FRFA.  we  analyze  the 
projected  reporting,  recordlceeping,  and 
other  compliance  requirements  that  may 
apply  to  small  entities  and  small 
incumbent  LECs  as  a  result  of  this  order. 
As  a  part  of  this  discussion,  we  mention 
some  of  the  types  of  skiUs  that  will  be 
needed  to  meet  the  new  requirements. 
We  also  describe  the  steps  taken  to 
minimize  the  economic  impact  of  our 
decisions  on  small  entities  and  small 
incumbent  LECs,  including  the 
significant  alternatives  considered  and 
rejected.  Section  numbers  correspond  to 
the  sections  of  the  order. 

Summary  Analysis:  Section  II, 
Definition  of  Universal  Service 

Summary  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

165.  We  conclude  that  Mobile 
Satellite  Service  (MSS)  providers  in 
localities  that  have  implemented  E911 
service,  like  other  wireless  providers, 
may  petition  their  state  commission  for 
permission  to  receive  imiversal  service 
sup{K»1  for  the  designated  period  during 
which  they  are  completing  the  network 
upgrades  required  to  offer  access  to 
E911.  We  also  affirm  that  MSS  providers 
in  localities  that  have  implemented 
E911  service  must  demonstrate  that 
"exceptional  circujnstances"  prevent      * 
them  from  offering  access  to  E911.  We 
note  that  we  are  not  imposing  any  new 
reporting  requirements  beyond  those 
established  in  the  May  8. 1997  Order. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
with  Stated  Objectives 

166.  We  recognize  that  exceptional 
drcimistances  may  prevent  some 
carriers,  such  as  MSS  providers,  from 
offering  access  to  E911.  To  promote 
competitive  and  technological 
neutrality,  however,  we  permit  MSS 
providers  that  are  incapwble  of 
providing  access  to  E911  service,  but 
that  wish  to  receive  universal  service 
support,  to  demonstrate  to  their  state 
commissions  that  "exceptional 
circumstances"  prevent  them  from 
offering  such  access. 


Summary  Analysis:  Section  ID,  Carriers 
Eligible  for  Universal  Service  Support 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  167.  As  of  January  1, 
1998,  the  temporary  Administrator  may 
not  disburse  support  to  carriers  that 
have  not  been  designated  as  eligible 
imder  section  214(e).  Thus,  if  a  carrier 
has  not  been  designated  as  eligible  by  its 
state  commission  by  January  1, 1998,  it 
may  not  receive  support  until  such  time 
as  it  is  designated  an  eligible 
telecommunications  carrier. 
Additionally,  we  encoiuBge  Sandwich 
Isles  and  the  relevant  Hawaiian  state 
agencies  to  resolve  their  dispute  over 
which  entity  should  designate  eligible 
telecommunications  carriers  to  serve  the 
Hawaiian  Home  Lands.  If  they  are 
unable  to  do  so,  we  encourage  them  to 
bring  this  fact  to  our  attention  so  that  we 
may  complete  action  on  the  pending 
petitions  on  this  matter.  Neither  of  diese 
determinations  impose  any  new 
reporting,  recordkeeping,  or  other 
compliance  requirements  on  small 
entities. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
with  Stated  Objectives.  168.  In  the  Order 
and  subsequent  public  notices,  we  have 
emphasized  to  state  commissions  that 
they  must  designate  eligible 
telecommimications  carriers  by  January 
1, 1998,  so  that  carriers  that  are  eligible 
for  universal  service  support  may 
receive  such  support  bediming  January 
1, 1998.  State  commissions  that  are 
unable  to  designate  any  eligible 
telecommimications  carrier  in  a  service 
,  area  by  January  1, 1998  may,  upon 
completion  of  the  designation,  file  with 
the  Commission  a  p>etition  for  a  waiver 
requesting  that  the  designated  carrier 
receive  universal  service  support 
retroactive  to  January  1, 1998. 

Summary  Analysis:  Section  IV,  High 
Cost,  Rural,  and  Insular  Support 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  169.  Section  54.303  of 
the  Commission's  rules  provides  the 
method  by  which  the  Administrator  will 
calculate  and  distribute  DEM  weighting 
assistance  (or  local  switching  support). 
Although  that  section  sets  forth  5ie 
method  for  calculating  the  local 
switching  support  factor,  it  does  not 
specify  the  method  for  calculating  the 
annual  unseparated  local  switching 
revenue  requirement.  Accordingly,  we 
amend  the  Commission's  part  54  rules 
to  provide  the  method  by  which  the 
Administrator  will  calculate  the 


unseparated  local  switching  revenue 
requirement.  Specifically,  we  direct  the 
Acuninistrator  to  use  part  32  account 
data  as  suggested  by  NECA  to  determine 
the  unseparated  local  switching  revenue 
requirement.  Consistent  with  our 
adoption  of  a  methodology  that  relies 
upon  part  32  account  data,  we  authorize 
the  Administrator  to  issue  a  data  request 
annually  to  the  carriers  that  serve  study 
areas  with  50.000  or  fewer  access  lines. 
We  anticipate  that  of  the  approximately 
1,288  carriers  that  will  be  required  to 
file  part  32  account  data  with  the 
Administrator  in  order  to  receive  DEM 
weighting  assistance,  all  but 
approximately  192  already  provide  this 
information  to  NECA. 

170.  We  adopt  no  additional 
reporting,  recordkeeping,  or  other 
compliance  requirements  with  respect 
to  the  remaining  high  cost,  DEM 
weighting  and  LTS  issues  addressed  in 
this  order. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Signifieant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
with  Stated  Objectives.  171.  We 
considered  an  alternative  method  of 
calculating  the  imseparated  local 
switching  revenue  requirement  that 
would  not  have  imposed  an  additional 
reporting  requirement  on  those  carriers 
that  currently  do  not  file  part  32  account 
data  writh  NECA.  We  concluded, 
however,  that  GVNW's  proposal  to 
calculate  the  local  switching  revenue 
requirement  by  dividing  the  interstate  - 
local  switching  revenue  requirement  by 
the  interstate  DEM  weighting  factor  that 
is  used  to  assign  the  local  switching 
investment  to  the  interstate  jurisdiction 
under  part  36  of  our  rules  would  not 
provide  an  accurate  measure  of  the 
unseparated  local  switching  revenue 
requirement.  If  all  local  switching 
expenses  and  investment  used  to 
det«mine  the  revenue  requirement  for 
the  local  switching  rate  element  were 
allocated  between  the  interatate  and 
intrastate  jurisdictions  on  the  basis  of 
weighted  DEM,  the  formula  suggested 
by  GVNW  would  result  in  an  accurate 
calculation  of  the  unseparated  local 
switching  revenue  requirement. 
Weighted  DEM,  however,  is  only  one  of 
several  mechanisms  used  to  allocate 
local  switching  expenses  and 
investment  between  the  interstate  and 
intrastate  jurisdictions  for  purposes  of 
determining  local  switching  access 
charges.  The  Commission's  rules 
prescribe  different  allocators  for  other 
local  switching  expenses  and  related 
investment,  such  as  those  associated 
with  general  support  facilities.  We 
conclude  that  the  approach  adopted  in 
this  order,  to  the  extent  that  it  allocates 
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local  switchingi  expenses  and  related 
investment  in  si  manner  that  is 
consistent  with  the  allocation  methods 
prescribed  under  parts  36  and  69  of  our 
rules,  provides  a  more  acciuate  method 
for  calculatingj^e  unseparated  local 
switchins  revalue  requirement. 

172.  Although  we  adopt  no  additional 
reporting,  reoi^eeping.  or  other 
compliance  requirements  with  respect 
to  the  cap  on  r^very  of  corporate 
operations  expenses,  we  note  that 
several  petitiotiers  challenged  the 
Commission's  decision  to  limit  recovery 
of  corporate  oiiirations  expenses.  These 
petitioners  argtie  that  the  Commission's 
decision  in  the  Order  to  limit  such 
expenses  ignoies  Congress's  intent  to 
limit  or  reduoe  burdens  on  small,  rural, 
and  insider  cat^ers  and,  in  (set, 
disproporti(»ukely  burdens  smaller 
incumtwnt  LEGi  ITC  argues  that  federal 
regulatory  expebses  should  not  be 
included  withM  the  limitation  to  ensure 
that  small  comttanies  will  be  riile  to 
participate  in  tpe  federal  re^atCHy 
process.  I 

173.  In  geneial,  the  Commission's 
decision  to  limdi  recovwy  of  ctxporate 
operations  expenses  carefully  considers 
the  needs  of  smaller  carriers.  The 
Commission  cMcludm  that  all  carriers 
currently  have  :Uttle  incentive  to 
minimize  these  expenses  because  the 
currant  mechaatsm  allows  caniers  to 
recover  a  large  [percentage  of  their 
corporate  (^)erf  tions  expenses.  Smallm^ 
carriers  possess  jeven  fewer  incentives  to 
minimize  corpiirate  operations  expenses 
because  the  Oojimission  has  a  limited 
ability  to  ensiu^Bi.  through  audits,  that 
smaller  compaii^es  properly  assign 
corporate  oper^ons  expenses  to 
appropriate  acoounts  and  that  carriers 
do  not  spend  at  JBxcessive  levels.  The 
Ccnnmission,  aijid  frequently  state 
commissions,  qannot  justify  auditing 
smaller  carriers  because  the  cost  of  a 
full-scale  audit  is  likely  to  exceed  any 
expenses  found  to  be  improper  by  that 
audit.  We  therefore  conclude  that 
imposing  a  cap|ttiat  is  relatively 
generous  to  smill  carriers  but  still 
imposes  a  limitjaition  is  a  prudent  way  to 
encourage  corrett  allocation  of 
expenditures  and  to  discourage 
excessive  expeoditiues.  Under  this 
approach,  we  a^  providing  carriers 
with  an  incentive  to  control  their 
corporate  operations  expenses  without 
requiring  aU  carriers,  including  small 
carriers,  to  inciir  the  costs  associated 
with  a  full  Commission  audit.  As  the 
Commission  indicated  in  its  Order  and 
as  explained  above,  carriers  that 
contend  that  the  i  limitation  provides 
insufficient  supifiort  may  request  a 
waiver  from  the  Commission.  Therefore, 
only  carriers  whose  expenses  are 


significantly  above  the  average  and  who 
contend  that  the  capped  amount  is 
insufficient  will  be  required  to  provide 
additional  justification  for  th^ 
expenditures.  We  therefore  conclude 
that  this  limitation  deters  improper 
recovery  of  universal  service  fimds 
while  minimizing  the  administrative 
burden  on  the  Commission  and  on  all 
carriers,  including  smaller  carriers. 
Moreover,  individual  companies  that 
are  reqiiired  to  incur  imusually  high 
corporate  ofierations  expenses,  sudi  as 
small  companies,  Alaskan  companies, 
or  insular  companies,  are  able  to  apply 
for  a  waiver  %vith  the  Commission  to 
demonstrate  that  these  expenses  are 
necessary  to  the  provision  of  the 
supported  services. 

174.  In  adopting  the  limitation  on 
corporate  operations  expenses,  the 
Commission  considered  whether  to 
exclude  recovery  of  all  corporate 
operations  expenses,  as  it  had  originally 
proposed  in  1995.  The  Commission 
concluded,  however,  that  it  should  limit 
recovray  of  such  expenses,  in  part  to 
protect  smaller  recipients  of  high  cost 
universal  sovice  suimort.  When 
developing  the  fcmnula  that  will 
calculate  the  limit  on  recovery  of 
corporate  operatitxis  expense,  the 
Commissirai  took  into  account  the  lesser 
econranies  of  scale  of  smaller  carriers 
and  adopted  a  limit  that  is  more 
generous  to  smaller  carriers. 
Additionally,  the  Commission  adopted 
an  industry  proposal  to  add  a  minimiun 
annual  cap  of  $300,000  that  is  fev(»ed, 
among  others,  by  petitioners 
representing  smaller,  rural  carriers.  This 
minimum  cap  will  assist  the  smallest 
carriers — those  with  fewer  than 
approximately  600  lines.  Fiulher,  when 
developing  the  formula  to  limit  recovery 
of  corporate  operations  expenses,  the 
Commission  diose  not  to  limit  recovery 
to  the  average  corporate  operations 
expenses,  but  instead  added  a  15 
percent  "buffer"  to  protect  all  carriers, 
including  smaller  carriers,  with 
expenses  that  are  slightly  higher  than 
average.  We  reject  ITC's  request  to 
exclude  all  federal  regulatory  expenses 
fix>m  the  limitation  because,  while  some 
expenditurefs  may  be  necessary  to 
participate  in  the  federal  regulatory 
process,  the  need  for  such  expenditures 
are  not  without  limit  and  many  carriers, 
including  smaller  carriers,  fulfill  legal 
and  regiilatory  requirements  and 
participate  in  the  federal  regulatcny 
process  while  incurring  costs  below  the 
Commission's  limit. 

Summary  Analysis:  Section  V,  Support 
for  Low-income  Consiuners 

Sununaiy  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 


Requirements.  175.  There  are  no  new 
reporting,  recordkeeping,  or  compliance 
requirements  required  by  this  section. 
Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Niunber  of  Small  Entities  Consistent 
with  Stated  Objectives. 

176.  We  reconsider  the  Commission's 
decision  that  eUgible 
telecommunications  carriers  must 
provide  both  toll  blocking  and  toU 
control  to  qualifying  low-income 
consumers.  We  find  that  eligible 
telecommunications  carriers  that  cannot 
provide  both  toll  blodung  and  toll 
control  may  provide  either  toll  blocking 
or  toll  control  to  qualifying  low-income 
consumers.  Small  carriers  that  are  not 
capable  of  providing  both  toll  blocking 
and  toll  control  will  benefit  from  this 
decision  by  remaining  eUgible  for 
universal  service  when  providing  one 
but  not  both  of  these  services  to 
qualifying  low-income  consumers. 

Suminary  Analysis:  Section  VI,  Schools 
and  Libraries  and  Rural  Health  Care 
Providers 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  177.  In  the  order,  we 
affinn  the  Commission's  previous 
decision  to  require  service  providers  to 
"look  back"  three  years  to  aetermine  the 
lowest  corresponding  price  charged  for 
similarly  situated  non-residential 
customers.  We  also  affinn  the 
Commission's  previous  decision  to 
reqiiire  schools  and  libraries  to  conduct 
an  internal  assessment  of  the 
components  necessary  to  use  effectively 
the  discounted  services  they  order, 
submit  a  complete  description  of  the 
services  they  seek,  and  certify  to  certain 
criteria  under  penalty  of  perjury.  We 
also  affirm  the  Commission's  previous 
decision  to  require  schools  and  libraries 
to  obtain  independent  approval  of  their 
technology  plans.  We  note  that  we  are 
not  imposing  any  new  reporting 
requirements  beyond  those  established 
in  the  May  8, 1997  Order. 

178.  We  do  not  require  that  the 
Schools  and  Libraries  Corporation  and 
the  Rural  Health  Care  Corfwration  post 
RFPs  submitted  by  schools,  libraries, 
and  rural  health  care  providers  on  the 
websites.  Instead,  schools  and  libraries 
will  submit  FCC  Form  470  and  rural 
health  care  providers  will  submit  FCC 
Form  465,  containing  a  description  of 
services  requested,  and  the  Schools  and 
Libraries  Corporation  and  Rural  Health 
Care  Corporation  will  post  only  the 
information  contained  in  these  forms  on 
the  websites.  We  affirm  the 
Commission's  prior  decision  that  the 
Schools  and  Libraries  Corporation  may 


2122  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


review  technology  plans  when  a  state 
agency  is  unable  or  unwilling  to  do  so 
within  a  reasonable  time.  In  an  effort  to 
ensiu«  that  eligible  schools  and  libraries 
are  not  penalized  by  this  requirement, 
we  will  allow  such  entities  to  indicate 
on  FCC  Form  470  that  their  technology 
plan  has  either  been  approved,  will  be 
approved  by  a  state  or  other  authorized 
body,  or  will  be  submitted  to  the 
Schools  and  Libraries  Corporation  for 
approval.  Applicants  will  be  required  to 
certify  on  FCC  Form  471  that  they  will 
strive  to  ensure  that  the  most 
disadvantaged  schools  and  libraries  will 
receive  the  full  benefit  of  the  discounts 
to  which  they  are  entitled.  These 
reporting  requirements  were  set  forth  in 
either  the  Order  or  the  July  10  Order. 
These  tasks  may  require  some 
administrative,  accoimting,  clerical,  and 
legal  skills. 

179.  We  conclude  that  state 
telecommunications  networks  that 
procure  telecommunications  from 
service  providers  and  make  such 
services  available  to  consortia  of  school% 
and  libraries  will  be  permitted  to  seciue 
discoimts  on  eligible 
telecommunications  from  service 
providers  on  behalf  of  eUgible  schools 
and  libraries.  In  addition,  we  conclude 
that  state  telecommunications  networks 
that  provide  access  to  the  Internet  and 
internal  connections  may  either  secure 
discounts  on  such  telecommunications 
and  pass  on  such  discounts  to  eligible 
schools  and  libraries,  or  receive  direct 
reimbursement  from  imiversal  service 
support  mechanisms  for  providing 
Internet  access  and  internal 
connections.  In  order  to  receive 
universal  service  discounts  that  will  be 
passed  through  to  eligible  schools  and 
libraries,  state  telecommunications 
networks  will  request  that  service 
providers  apply  appropriate  discoimt 
amounts  on  eligible 
telecommunications.  The  service 
providers  will  submit  to  the  state 
telecommunications  network  a  bill  that 
includes  the  appropriate  discounts  on 
the  portion  of  eligible 
telecommunications  rendered  to  eligible 
entities.  The  state  telecommimications 
network  then  will  direct  the  eligible 
consortia  members  to  pay  the 
discoimted  price.  Eligible  consortia 
members  may  pay  the  discounted  price 
to  their  state  telecommimications 
network,  which  will  then  pay  the 
discoimted  amoimt  to  the  service 
providers.  State  telecommunications 
networks  should  retain  records  listing 
eligible  schools  and  libraries  and 
showing  the  basis  on  which  the 
eligibility  determinations  were  made. 
Such  networks  also  must  keep  careful 


records  demcmstrating  the  discount 
amount  to  which  each  eligible  entity  is 
entitled  and  the  basis  for  such  a 
determination.  We  note  that  this  is  not 
a  new  reporting  requirement.  In 
addition,  we  require  consortia  to  certify 
that  each  individual  institution  listed  as 
a  member  of  the  consortia  and  included 
in  determining  the  discount  rate  will 
receive  an  appropriate  share  of  the 
shared  services  within  five  years  of  the 
filing  of  the  consortium  application.  We 
further  conclude  that,  to  the  extent 
schools  and  libraries  build  and  purchase 
wide  area  networks  to  provide 
telecommunications,  the  cost  of 
purchasing  such  networks  will  not  be 
eligible  for  universal  service  discounts. 

Significant  Alternatives  and  Steps 
Taken  To  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives. 

180.  We  affirm  the  Commission's 
decision  to  require  service  providers  to 
"look  back"  three  years  to  determine  the 
lowest  corresponding  price  charged  fof 
similarly  situated  non-residential 
customers.  In  doing  so,  we  do  not  adopt 
the  proposal  of  GTE  to  reduce  this 
requirement  to  one  year.  We  note  that 
we  do  not  consider  this  provision  to  be 
unduly  burdensome  on  providers,  some 
of  whom  may  qualify  as  small  entities, 
as  the  records  to  be  reviewed  are  limited 
to  those  relating  to  similarly  situated 
non-residential  customers  for  similar 
services.  Moreover,  we  expect  that 
providers  would  voluntarily  perform 
such  a  review  in  most  cases  to 
determine  the  rate  to  charge  in  a 
competitive  environment. 

181.  We  affirm  the  Commission's 
decision  to  require  schools  and  libraries 
to  comply  with  certain  reporting 
requirements  including  conducting  an 
internal  assessment  of  the  components 
necessary  to  use  effectively  the 
discounted  services  they  order,  submit  a 
complete  description  of  the  services 
they  seek,  and  certify  to  certain  criteria 
under  penalty  of  perjury.  We  do  not  find 
these  requirements  to  be  unduly 
burdensome  on  schools  and  libraries 
and  believe  that  they  will  assist  schools 
and  libraries  in  obtaining  and  utilizing 
supported  services  in  an  efficient  and 
effective  manner.  We  also  affirm  the 
Commission's  decision  to  require 
schools  and  libraries  to  submit  and 
receive  approval  of  technology  plans. 
We  do  not  adopt  the  suggestion  of  a  few 
petitioners  that  we  postpone  or 
eliminate  this  requirement  in  an  effort 
to  equalize  the  ability  of  non-public 
schools  and  libraries  to  obtain 
independent  approval.  We  do,  however, 
adopt  measures  to  assist  non-public 
entities,  many  of  whom  may  qualify  as 


small  entities,  from  being  disadvantaged 
by  this  requirement.  For  example,  we 
authorize  the  Schools  and  Libraries 
Corporation  to  review  technology  plans 
when  the  state  is  unwilling  or  unable  to 
do  so  in  a  reasonable  time.  Eligible 
entities  that  are  not  required  by  state  or 
local  law  to  obtain  state  approval  for 
technology  plans  and 
telecommunications  expenditures  may 
apply  directly  to  the  Schools  and 
Libraries  Corporation  for  review  of  their 
technology  plan.  In  addition,  FCC  Form 
470  will  allow  applicants  to  indicate 
that  their  technology  plans  either  have 
been  approved,  will  be  approved  by  a 
state  or  other  entity,  or  will  be 
submitted  to  the  Schools  and  Libraries 
Corporation  for  approval.  This  will 
allow  non-public  schools  and  libraries 
to  proceed  with  the  application  process 
in  a  timely  manner  while  obtaining 
approval  of  their  technology  plans. 
Support  will  not,  however,  be  provided 
prior  to  approval  of  the  tedmology  plan. 

182.  We  reconsider  the  definition  of 
existing  contracts  established  in  the  July 
10  Order  that  are  exempt  fiY>m  the 
competitive  bid  requirement.  We 
conclude  that  any  contract  signed  on  or 
before  July  10, 1997  will  be  considered 
an  existing  contract.  Contracts  signed 
after  July  10, 1997  but  before  the 
websites  are  fully  operational  will  be 
considered  existing  contracts  for  those 
services  provided  through  December  31, 
1998.  We  extend  the  existing  contract 
exemption  that  we  establish  in  this 
Order  to  rural  health  care  providers, 
many  of  whom  identify  themselves  as 
small  entities.  We  believe  that  this 
determination  will  assist  many  small 
entities  by  allowing  them  to  negotiate  , 
lower  rates  through  long-term  contracts 
and  avoid  p>enalties  associated  with 
breaking  contracts  that  they  entered  into 
prior  to  the  date  that  the  website  is  fiilly 
operational.  We  do  not  adopt  the 
suggestion  that  we  eliminate  all 
restrictions  on  contracts  signed  prior  to 
the  date  that  the  schools  and  libraries 
websites  become  fully  operational. 
Although  schools  and  libraries  have  a 
strong  incentive  to  negotiate  contracts  at 
the  lowest  possible  pre-discount  prices 
in  an  effort  to  reduce  their  costs,  we 
affirm  our  initial  finding  that 
competitive  bidding  is  die  most  efficient 
means  of  ensuring  that  eligible  schools 
and  libraries  are  informed  about  the 
dioices  available  to  them  and  receive 
the  lowest  prices. 

183.  Requiring  state 
telecommunications  networks  to  retain 
records  listing  eligible  schools  and 
libraries  should  be  minimally 
burdensome  because  we  require  such 
networks  to  gather  and  retaLo.  Easic 
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information,  s*ch  as  the  names  of 
consortia  menders,  addresses,  and 
telephone  nuii^bers.  Requiring  state 
networks  to  k^p  records  demonstrating 
the  discount  ^iiount  to  which  each 
eligible  entity  Is  entitled  and  the  basis 
on  which  such  a  determination  was 
made  should  be  minimally  burdensome, 
because  such  information  should  be 
readily  available  from  the  eligible 
entities.  AddiUonally,  consistent  with 
the  Order,  service  providers  must  keep 
and  retain  careful  records  showing  how 
they  have  allocated  the  costs  of  facilities 
shared  by  eligible  and  ineligible  entities 
in  Order  to  ch^e  such  entities  the 
correct  amounitk  As  we  determined  in 
the  Order,  this  Should  be  minimally 
burdensome,  because  state  networks 
will  be  required  to  inform  the  service 
provider  of  wl^t  portion  of  shared 
facilities  purch^d  by  the  consortia 
should  be  cha^^d  to  eligible  schools 
and  libraries  (and  discounted  by  the 
appropriate  amounts).  We  find  that 
these  recordkejaping  and  reporting 
requirements  4tscribed  above  are 
necessary  to  pWde  the  level  of 
accoimtabilitylthat  is  in  the  public 
interest.  1 1 

Summary  Analysis:  Section  VII, 
Administration  i 

Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  m4.  Section  254(d)  states 
"that  all  telecommunications  carriers 
that  prqvide  in^f rstate 
telecommimicaCions  services  shall  make 
equitable  and  nondiscriminatory 
contributions"  toward  the  preservation 
and  advancement  of  universal  service. 
We  shall  continue  to  require  all 
telecommunicakions  carriers  that 
provide  interstate  telecommunications 
services  and  soiae  providers  of 
interstate  telecdlnmimications  to 
contribute  to  the  universal  service 
support  mechanisms.  Contributions  for 
support  for  pro^^s  for  high  cost  areas 
and  low-income  consumers  will  be 
assessed  on  the  {basis  of  interstate  and 
international  ed(|-user 
telecommunications  revenues. 
Contributions  fii'  support  for  programs 
for  schools,  libraries,  and  rural  health 
care  providers  wfU  be  assessed  on  the 
basis  of  intersta|4,  intrastate,  and 
international  enn-user 
telecommunicatiiDns  revenues.  As 
provided  in  the  \prder,  contributors  will 
be  required  to  submit  information 
regarding  their  end-user 
telecommunicatSbns  revenues. 
Approximately  iisoo 
telecommunicatipns  carriers  and 
providers  will  be  required  to  submit 
contributions.  We  note  that  we  do  not 
impose  any  new  reporting  requirements 


beyond  those  established  in  the  Order. 
These  tasks  may  require  some 
administrative,  accounting,  and  legal 
skills. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
with  Stated  Objectives.  185.  In 
accordance  with  section  254(d),  we 
affirm  the  Commission's  decision  that 
all  telecommunications  carriers  that 
provide  interstate  telecommtmications 
services  shall  make  equitable  and 
nondiscriminatory  contributions  toward 
universal  service.  We  reject  the 
contention  of  various 
telecommunications  carriers  that  they 
should  not  be  required  to  contribute  * 
should  be  allowed  to  contribute  at  a 
reduced  rate.  For  example,  we  reject  the 
suggestion  of  some  petitioners  that 
CMRS  providers,  many  of  whom  may 
qualify  as  small  businesses,  should  not 
be  required  to  contribute,  or  should  be 
allowed  to  contribute  at  a  reduced  rate, 
due  to  their  contention  that  they  may 
not  be  eligible  to  receive  universal 
service  support.  We  note  that  section 
254(d)  provides  no  such  exemption  for 
CMRS  providers  or  other  carriers 
regardless  of  whether  they  receive 
universal  service  support.  We  afBrm  the 
Commission's  decision,  however,  that 
entities  that  provide  only  international 
telecommunications  services  are  not 
required  to  contribute  to  universal 
service  support  because  they  are  not 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services.  We  also  clarify  that  the  lease 
of  space  smment  capacity  by  satellite 
providers  does  not  constitute  the 
provision  of  telecommunications  and 
therefore  does  not  trigger  universal 
service  contribution  requirements. 

188.  We  exempt  from  the  contribution 
requirement  systems  integrators  that 
obtain  a  de  minimis  amount  of  their 
revenues  from  the  resale  of 
telecommunications.  We  exempt  from 
the  contribution  requirement  schools, 
libraries,  and  riual  health  care  providers 
that  are  eligible  to  receive  uiiiversal 
service  support.  We  also  agree  with 
petitioners'  suggestions  that  the  de 
minimis  exemption  take  into  account 
the  Administrator's  collection  costs  and 
contributor's  reporting  compliance 
costs.  We  find  that  if  a  contributor's 
contribution  to  universal  service  in  any 
given  year  is  less  than  $10,000,  that 
contributor  will  not  be  required  to 
submit  a  contribution  for  that  year.  We 
believe  that  small  entities  will  benefit 
imder  the  de  minimis  exemption  as 
interpreted  in  the  Order.  We  also 
believe  that  small  payphone  aggregators, 
such  as  grocery  store  owners,  will  be 


exempt  from  contribution  requirements 
pursuant  to  our  de  minimis  exemption. 
E.  Report  to  Congress 

187.  The  Commission  shall  send  a 
copy  of  this  FRFA,  along  with  this 
Report  and  Order,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  §  801(a)(1)(A).  A  copy  or 
summary  of  the  Report  and  Order  and 
this  FRFA  will  also  be  published  in  the 
Federal  Registo-,  see  5  U.S.C.  §  604(b), 
and  will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

Accordingly,  It  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4,  201-205,  218-220,  214. 
254.  303(r).  403,  and  410  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  151-154.  201- 
205, 218-220,  214,  254.  303(r),  403.  and 
410.  the  FOURTH  ORDER  ON 
RECONSIDERATION  IS  ADOPTED, 
effective  30  days  after  publication  of  the 
text  in  the  Federal  Re^er.  The 
collections  of  information  contained 
%vithin  are  contingent  upon  approval  by 
the  Office  of  Management  and  Budget. 
It  is  further  ordered  that  parts  36.  54. 
and  69  of  the  Commission's  rules.  47 
CFR  36.  54.  and  69.  are  amended  as  set 
forth  in  the  rule  changes,  effective  30 
days  after  publication  of  the  text  thereof 
in  the  Federel  Register. 

It  is  further  ordered  that,  pursuant  to 
section  5(c)(1)  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
§  155(c)(1),  authority  is  delegated  to  the 
Chief,  Common  Carrier  Bureau,  to 
review,  modify,  and  approve  the 
formula  submitted  by  the  Administrator 
pursuant  to  section  54.303(f)  of  the 
Commission's  rules.  47  CFR  54.303(f). 

It  is  further  ordered  that  United  States 
Telephone  Association's  Petition  for 
Clarification  is  DISMISSED  AS  MOOT. 

It  is  fiirther  ordered  that  Florida 
Public  Service  Commission's  Petition 
for  Declaratory  Statement  is  GRANTED. 
It  is  further  determined  that  the  Florida 
Commission's  state  Lifeline  program 
qualifies  as  a  program  that  provides 
intrastate  matching  funds  and.  therefore, 
the  Florida  Commission  may  set  its  own 
consmner  qualification  standards.  It  is 
fiirther  ordered  that  Florida  Public 
Service  Commission's  Petitions  for 
Waiver  are  DISMISSED  AS  MOOT,  and 
that  its  Request  for  Expedited  Ruling 
and  Petition  for  Clarification  are 
GRANTED. 

It  is  further  ordered  that  if  any  portion 
of  this  Order  or  any  regulation 
implementing  this  Order  is  held  invalid. 
either  generally  or  as  applied  to 
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particular  persons  or  circumstances,  the 
remainder  of  the  Order  or  regulations,  or 
their  application  to  other  persons  or 
circumstances,  shall  not  be  affected. 

R  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  SHALL 
SEND  a  copy  of  this  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

ListofSid^ects 

47CFRPart36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
system  of  accounts. 

47CFR54 

Health  facilities.  Libraries,  Reporting 
and  recordkeeping  requirements. 
Schools,  Telecommunications, 
Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

MagdieKMBanSalas, 

Secretary. 

Rule  Ohaaiges 

Parts  36,  54  and  69  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  36-^JUmSOKrnONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATMQ 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Antbsfity:  47  U.S.C.  151. 154(i)  and  ()), 
20S.  221(c),  254,  403  and  410. 

2.  Amend  §  36.125  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

|36u12S    Local  Mtnehlng equipmeM— 

(a)  •  •  • 

t5)  The  interstate  DEM  factor  is  the 
ratio  of  the  interstate  DEM  to  the  total 
DEM.  A  weighted  interstate  DEM  factor 
is  the  product  of  multiplying  a 
weighting  factor,  as  defined  in 
paragraph  (f)  of  this  section,  to  the 
interstate  DEM  fector.  The  state  DEM 
factor  is  the  ratio  of  the  state  DEM  to  the 
total  DEM. 


3.  Amend  §  36.601  by  revising 
paragraph  (c)  to  read  as  foUoMrs: 

f  36.801    Qenerai. 

(c)  The  annual  amount  of  the  total 
nationwide  loop  cost  expense 
adjustn)^nt  calculated  pursuant  to  this 
subpart  F  shall  not  exceed  the  amoimt 
of  the  total  loop  cost  expense 
adjustment  for  the  immediately 
preceding  calendar  year,  increased  by  a 
rate  equal  to  the  rate  of  increase  in  the 
total  number  of  working  loops  during 
the  calendar  year  preceding  the  July 
31st  filing.  The  total  loop  cost  expense 
adjustment  shall  consist  of  the  loop  cost 
expense  adjustments,  including 
amounts  calculated  pursuant  to 
§§  36.612(a)  and  36.631.  The  rate  of 
increase  in  total  woiking  loops  shall  be 
based  upon  the  difference  between  the 
number  of  total  working  loops  on 
December  31  of  the  calondar  year 
preceding  the  July  31st  filing  and  the 
nimiber  of  total  working  loops  on 
December  31  of  the  second  calendar 
year  preceding  that  filing,  both 
determined  by  the  ccMnpany's 
submissicm  pursuant  to  §  36.611. 
Beginning  January  1, 1999,  non-nual 
carriers  shall  no  Icmger  receive  support 
pursuant  to  this  subpart  F.  Beginning 
January  1, 1999,  the  total  loop  cost 
expense  adjustment  shall  not  exceed  the 
total  amount  of  the  loop  cost  expense 
adjustment  provided  to  rural  carriers  for 
the  immediately  preceding  calendar 
year,  adjusted  to  reflect  the  rate  of 
change  in  the  total  niunber  of  working 
loops  of  rural  carriers  during  the 
calendar  year  preceding  the  July  filing. 
In  addition,  efiiactive  on  January  1  of 
each  year,  beginning  January  1. 1999, 
the  m&ximum  annual  amount  of  the 
total  loop  cost  expense  adjustment  for 
rural  carriers  must  be  further  increased 
or  decreased  to  reflert: 

(1)  The  addition  of  lines  served  by 
carriers  that  were  classified  as  non-rural 
in  the  prior  year  but  which,  in  the 
current  year,  meet  the  definition  of 
"rural  telephone  ccnnpany;"  and 

(2)  The  deleti(m  of  lines  served  by 
carriers  that  were  classified  as  rural  in 
the  prior  year  but  which,  in  the  current 
year,  no  longer  meet  the  definition  of 
"rural  telephone  company."  A  rural 
carrier  is  defined  as  a  carrier  that  meets 
the  definition  of  a  "rural  telephone 
company"  in  §  51.5  of  this  chapter. 
Limitations  imposed  by  this  paragraph 
shall  apply  only  to  amounts  calculated 
pursuant  to  this  subpart  F. 

4.  Amend  §  36.612  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 


S3S.612    Updating  inftwrnalton  aubmmed 
to  the  NaUonai  Ex^wnga  Owrier 

(a)  Any  telecommunications  company 
may  update  the  information  submitted 
to  die  National  Exchange  Carrier 
Association  pursuant  to  §  36.611  (a) 
through  (h)  one  or  more  times  annually 
on  a  rolling  year  basis.  Carriers  wishing 
to  update  the  preceding  calendar  year 
data  filed  July  31st  may: 

5.  Amend  §  36.613  by  revising  the 
first  sentence  of  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

f  36^613   SMbinlaalon  of  Information  by  tha 
NaMonal  Exchange  Carrier  AaaodaUon. 
(a)  On  October  1  of  each  year,  the 
National  Exchange  Carrier  Association 
shall  file  with  the  Commission  and 
AdministratcM'  the  infcnmaticm  listed 
below.  •  •  • 


6.  Amend  S  36.621  by  revising  the 
second  sentence  of  paragrai^  (a)(1), 
paragraph  (a)(2)  and  (a)(3).  the  first  and 
seccmd  sent«ices  of  p«agraph  (a)(4) 
introductcny  text  and  paragraphs 
(a)(4)(ii)(A)  through  (a)(4MiiHC)  to  read 
as  follows: 


I36.C21    Study  araato«al 


loop 


(a)  •  •  • 

(1)  *  *  *  This  amoimt  is  calculated  by 
deducting  the  accumulated  depreciation 
and  noncurrent  deferred  Federal  income 
taxes  attributable  to  C&WF  subcategory 
1.3  investmmt  and  Exchange  Line 
Category  4.13  circuit  investment 
reported  pursuant  to  §  36.611(b)  bom 
the  gross  investment  in  Exchange  Line 
C&WF  subcategory  1.3  and  CO  Category 
4.13  reported  piusuant  to  §  36.611(a)  to 
obtain  the  net  imseparated  C&WF 
subcategory  1 .3  investment,  and  CO 
Category  4.13  investment.  *  *  * 

(2)  Depreciation  expense  attributable 
to  C&WF  subcategory  1.3  investment, 
and  CO  Category  4.13  investment  as 
reported  in  §  36.611(c). 

(3)  Maintenance  expense  attributable 
to  C&WF  subcategory  1.3  investment, 
and  CO  Category  4.13  investment  as 
reported  in  §  36.611(d). 

(4)  Corporate  Operations  Expenses, 
Operating  Taxes  and  the  benefits  and 
rent  portions  of  operating  expenses,  as 
reported  in  §  36.611(e)  attributable  to 
investment  in  C&WF  Category  1.3  and 
COE  Category  4.13.  This  amount  is 
calculated  by  multiplying  the  total 
amount  of  these  expenses  and  taxes  by 
the  ratio  of  the  imseparated  gross 
exchange  plant  investment  in  C&WF 
Category  1.3  and  COE  Category  4.13,  as 
reported  in  §  36.611(a),  to  the 
unseparated  gross  telecommunications 


UMl 
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plant  investnitot.  as  reported  in 
§36.611(0.  ••>• 

•    .    •        •        •        • 

(A)  For  stu(^y  areas  with  6.000  or 
fewer  workingiloops  the  amount  per 
working  loop  i^half  be  $31,188  -  (.0023  x 
the  niunber  of  Working  loops),  or, 
$25,00(Mhe  n«mber  of  working  loops, 
whichever  is  greater; 

(B)  for  study  areas  with  more  than 
6,000  but  few^t^  than  18,006  woiidng 
loops,  the  am^tmt  per  working  loop 
shall  be  $3,580  +  (82,827.6&Khe  number 
of  working  loops);  and 

(C)  for  studyjareas  with  18,006  or 
more  woridng  loops,  the  amoimt  per 
working  loop  shall  be  $8,188. 

7.  Amend  §36.622  by  revising  the 
introductory  tfe^  of  paragraphs  (a)  and 
(b)  to  read  as  Mlows: 


136.622    NMloMandstudyi 
unaeperated  loep  costs. 

(a)  National  Average  Unseparated 
Loop  Cost  per  Working  Loop.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  this  is;  equal  to  the  sum  of  the 
Loop  Costs  for  ^ch  study  area  in  the 
country  as  calculated  pursiiant  to 

§  36.621(a)  divided  by  the  sum  of  the 
working  loops  reported  in  §  36.611(h) 
for  each  study  area  in  the  country.  The 
national  average  imseparated  loop  cost 
per  working  loop  shall  be  calculated  by 
the  National  Exchange  Carrier 
Association. 

.        •        *     [I*        * 

(b)  Study  Ar^  Average  Unseparated 
Loop  Cost  per  \Vorking  Loop.  This  is 
equal  to  the  uQspparated  loop  costs  for 
the  study  area  $&  calculated  pursuant  to 
§  36.621(a)  divided  by  the  number  of 
working  loops  reported  in  §  36.611(h) 
for  the  study  area. 


8.  Amend  §  3i 
paragraphs  (a) 
follows: 


§36.631 


631  by  revising 
tugh  (d)  to  read  as 


I  Mfjustment. 
(a)  Until  December  31, 1997,  for  study 
areas  reporting  50.000  or  fewer  working 
loops  pursuant  to  §  36.611(h),  the 
expense  adjustment  (additional 
interstate  expense  allocation)  is  equal  to 
the  sum  of  the  foUoMdng: 

(1)  Fifty  perciht  of  the  study  area 
average  unsepa^ted  loop  cost  per 
woiidng  loop  ai  Icalculated  pursuant  to 
§  36.622(b)  in  excess  of  115  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 
average  for  this  k»st  as  calculated 
pursuant  to  §  3d.iB22(a)  multiplied  by 
the  niunber  of  working  loops  reported  in 
§36.611(h)  for  the  study  area;  and 

(2)  Seventy-five  percent  of  the  study 
area  unseparated  loop  cost  per  working 


loop  as  calculated  pureuant  to 
§  36.622(b)  in  excess  of  150  percent  of 
the  national  average  for  this  cost  as 
calculated  pursuant  to  §  36.622(a) 
multiplied  by  the  niunber  of  working 
loops  reported  in  §  36.611(h)  for  the 
study  area. 

(b)  Until  December  31. 1987,  for  study 
areas  reporting  more  than  50,000 
working  loops  pursuant  to  §  36.611(h), 
the  expense  adjustment  (additional 
interstate  expense  allocation)  is  equal  to 
the  sum  of  the  following: 

(1)  Twenty-five  percent  of  the  study 
area  average  unseparated  loop  cost  per 
woridng  loop  as  calculated  pursuant  to 
§  36.622(b)  in  excess  of  115  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  150  ptercent  of  the  national 
average  for  this  cost  as  calculated 
pursuant  to  §  36.622(a)  multiplied  by 
the  number  of  working  loops  reported  in 
§  36.61 1(h)  for  the  study  area;  and 

(2)  The  amount  calculated  pureuant  to 
§  36.631(a)(2). 

(c)  Beginning  January  1, 1988,  for 
study  areas  reporting  200.000  or  fewer 
working  loops  pureuant  to  §  36.611(h), 
the  expense  adjustment  (additional 
interatate  expense  allocation)  is  equal  to 
the  sum  of  the  following: 

(1)  Sixty-five  percent  of  the  study  area 
average  unseparated  loop  cost  per 
working  loop  as  calculated  pureuant  to 
§  36.622(b)  in  excess  of  115  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  150  percent  of  the  national 
average  for  this  cost  as  calculated 
pureuant  to  §  36.622(a)  multiplied  by 
the  number  of  working  loops  reported  in 
§  36.611(h)  for  the  study  area;  and 

(2)  Seventy-five  percent  of  the  study 
area  average  unseparated  loop  cost  per 
working  loop  as  calculated  pureuant  to 
§  36.622(b)  in  excess  of  150  percent  of 
the  national  average  for  this  cost  as 
calculated  pureuant  to  §  36.622(a) 
multiplied  by  the  number  of  working 
loops  reported  in  §  36.611(h)  for  the 
study  area. 

(d)  Beginning  January  1, 1988,  for 
study  areas  reporting  more  than  200,000 
working  loops  pureuant  to  §  36.611(h). 
the  expense  adjustment  (additional 
interetate  expense  allocation)  is  equal  to 
the  sum  of  the  following: 

(1)  Ten  percent  of  the  study  area 
average  unseparated  loop  cost  per 
working  loop  cost  per  working  loop  as 
calculated  pureuant  to  §  36.622(b)  in 
excess  of  115  percent  of  the  national 
average  for  this  cost  but  not  greater  than 
160  percent  of  the  national  average  for 
this  cost  as  calculated  pureuant  to 
§  36.622(a)  multipUed  by  the  number  of 
working  loops  reported  in  §  36.611(h) 
for  the  study  area; 

(2)  Thirty  percent  of  the  study  area 
average  imseparated  loop  cost  per 


woridng  loop  as  calculated  pureuant  to 
§  36.622(b)  in  excess  of  160  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  200  percent  of  the  national 
average  for  this  cost  as  calculated 
pureuant  to  §  36.622(a)  multiplied  by 
the  number  of  working  loops  reported  in 
§  36.611(h)  for  the  study  area; 

(3)  Sixty  percent  of  the  study  area 
average  unseparated  loop  cost  per 
working  loop  as  calculated  pureuant  to 
§  36.622(b)  in  excess  of  200  percent  of 
the  national  average  for  this  cost  but  not 
greater  than  250  percent  of  the  national 
average  for  this  cost  as  calculated 
pureuant  to  §  36.622(a)  multiplied  by 
the  number  of  working  loops  reported  in 
§  36.611(h)  for  the  study  area;  and 

(4)  Seventy-five  percent  of  the  study 
area  average  unseparated  loop  cost  per 
woridng  loop  as  calculated  pureuant  to    * 
§  36.622(b)  in  excess  of  250  percent  of 
the  national  average  for  this  cost  as 
calculated  pureuant  to  §  36.622(a) 
multiphed  by  the  number  of  working 
loops  reported  in  §  36.611(h)  for  the 
study  area. 

•        •        •        •        • 

PART  54— UNIVERSAL  SERVICE 

9.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Autharity:  47  U.S.C.  151. 154(j),  201.  205. 
214  and  254. 

10.  Amend  §  54.101  by  revising 
paragraph  (a)  introductory  text,  the  last 
sentence  of  paragraph  (a)(1)  and 
paragraph  (b)  to  read  as  follows: 

§54.101    Supported  servioes«or  rural, 
Inaular,  and  high  coat  araaa. 

(a)  Services  designated  for  support. 
The  following  services  or  hinctionalities 
shall  be  supported  by  federal  universal 
service  support  mechanisms: 

(1)  *  •  *  For  the  purposes  of  this  part, 
bandwidth  for  voice  grade  access  should 
be,  at  a  minimum,  300  to  3.000  Hertz. 

(b)  Requirement  to  offer  all  designated 
services.  An  eligible 
telecommunications  carrier  must  offer 
each  of  the  services  set  forth  in 
paragraph  (a)  of  this  section  in  order  to 
receive  federal  universal  service 
support. 

*        *        •        •        • 

11.  Amend  §  54.201  by  revising  the 
section  heading,  redesignating 
paragraphs  (a)(2)  and  (a)(3)  as 
paragraphs  (a)(3)  and  (a)(4)  and  adding 
new  paragraph  (a)(2)  to  read  as  follows: 

§  54.201    Definition  of  eiigibie 
talecoimminications  carriers,  genarally. 

(a)  *  •  * 

(2)  A  state  commission  that  is  unable 
to  designate  as  an  eligible 
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telecommunications  carrier,  by  January 
1. 1998.  a  carrier  that  sought  such 
designation  before  January  1, 1998.  may. 
once  it  has  designated  such  carrier,  file 
with  the  Commission  a  petition  for 
waiver  of  paragraph  (a)(1)  of  this  section 
requesting  that  the  carrier  receive 
imiversal  service  support  retroactive  to 
January  1. 1998.  The  state  commission 
must  explain  why  it  did  not  designate 
such  carrier  as  eligible  by  January  1. 
1998,  and  provide  a  justification  for 
why  providing  support  retroactive  to 
January  1, 1998,  serves  the  public 
interest. 
*        •        •        •        * 

12.  Revise  §  54.301  to  read  as  follows: 

$54,301    Local  switching  support 

(a)  Calculation  of  local  switching 
support. 

(l)  Beginning  January  1, 1998,  an 
incumbent  local  exchange  carrier  that 
has  been  designated  an  eligible 
telecommunications  carrier  and  that 
serves  a  study  area  with  50,000  or  fewer 
access  lines  shall  receive  support  for 
local  switching  costs  using  the 
following  formula:  the  carrier's 


projected  annual  unseparated  local 
switching  revenue  requirement, 
calculated  pursuant  to  paragraph  (d)  of 
this  section,  shall  be  multiplied  by  the 
local  switching  support  factor.  For 
purposes  of  this  section,  local  switching 
costs  shall  be  defined  as  Category  3 
local  switching  costs  under  part  36  of 
this  chapter. 

(2)  Local  switching  support  factor. 

(i)  The  local  switching  support  factor 
shall  be  defined  as  the  diffisrence 
between  the  1996  weighted  interstate 
DEM  factor,  calculated  pursuant  to 
§  36.125(f)  of  this  chapter,  and  the  1996 
unweighted  interstate  DEM  factor. 

(ii)  If  the  number  of  a  study  area's 
access  lines  increases  such  that,  under 
§  36.125(f)  of  this  chapter,  the  weighted 
interstate  DEM  factor  for  1997  or  any 
successive  year  would  be  reduced,  that 
lower  weighted  interstate  DEM  factor 
shall  be  applied  to  the  carrier's  1996 
imweighted  interstate  DEM  factor  to 
derive  a  new  local  switching  support 
factor. 

(3)  Beginning  January  1, 1998,  the 
sum  of  the  unweighted  interstate  DEM 
factor,  as  defined  in  §  36.125(a)(5)  of 


this  chapter,  and  the  local  switching 
support  factor  shall  not  exceed  0.85.  If 
the  sum  of  those  two  factors  would 
exceed  0.85,  the  local  switching  support 
factor  shall  be  reduced  to  a  level  that 
would  reduce  the  sum  of  the  factors  to 
0.85. 

(b)  Submission  of  data  to  the 
Administrator.  Each  inounbent  local 
exchange  carrier  that  has  been 
designated  an  eligible 
telecommunications  carrier  and  that 
serves  a  study  area  with  50,000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the 
projected  total  imseparated  dollar 
amount  assigned  to  each  account  listed 
below  for  the  calendar  year  following 
each  filing.  This  information  must  be 
provided  to  the  Administrator  no  later 
than  October  1  of  each  year.  The 
Administrator  shall  use  this  information 
to  calculate  the  projected  annual 
unseparated  local  switching  revenue 
requirement  pursuant  to  paragraph  (d) 
of  this  section. 


Telecommunications  Plant  in  Service  (TPIS) 

Telecommunications  Plant — Other  .". 

General  Support  Assets 

Central  Office  Assets  

Central  Office — switching.  Category  3  (local  switching) 

Information  Origination/Termination  Assets  ™.... 

Cable  and  Wire  Facilities  Assets 

Amortizable  Tangible  Assets  

Intangibles 


Account  2001 

Accoimts  2002,  2003,  2005 

Account  2110 

Accounts  2210,  2220,  2230 

Account  2210.  Category  3 

Accoimt  2310 

Account  2410 

Account  2680 

Account  2690 


Rural  Telephone  Bank  (RTB)  Stock 

Materials  and  Supplies  

Cash  Working  Capital 


Included  in  Accoimt  1402 

Account  1220.1 

Defined  in  47  CFR  65.820(d) 


Accimiulated  Depreciation  

Accumulated  Amortization , 

Net  Deferred  Operating  Income  Taxes , 

Network  Supixjrt  Expenses 

General  Support  Exp)enses 

Central  Office  Switching,  Operator  Systems,  and  Central  Office  Transmission  Expenses 

Information  Origination/Termination  Expenses , 

Cable  and  Wire  Facilities  Expenses  

Other  Property,  Plant  and  Equipment  Expenses  „ 

Network  Operations  Expenses 

Access  Expense „,„-. 

Depreciation  and  Amortization  Expense  „ 

Marketing  Exf)ense 

Services  Expense  t 

Corporate  Operations  Expense „ 

Operating  Taxes 

Federal  Investment  Tax  Credits , .:. 

Provision  for  Deferred  Operating  Income  Taxes — ^Net 

Allowance  for  Funds  Used  During  Construction  

Charitable  Contributions  _ „ 

Interest  and  Related  Items  „ 


IV 


Other  Non-Current  Assets 

Deferred  Maintenance  and  Retirements 

Deferred  Charges 

Other  Jurisdictional  Assets  and  Liabilities 


Account  3100 

Accounts  3400,  3500.  3600 

Accounts  4100.  4340 

Account  6110 

Accoimt  6120 

Accounts  6210.  6220.  6230 

Account  6310 

Account  6410 

Account  6510 

Account  6530 

Account  6540 

Account  6560 

Account  6610 

Account  6620 

Accounts  6710.  6720 

Accounts  7230,  7240 

Accounts  7210 

Accoimt  7250 

Accoimt  7340 

Included  in  Account  7370 

Account  7500 


Account  1410 
Account  1438 
Account  1439 
Accounts  1500.  4370 


UM\ 
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Customer  Deposllt. 

Other  LoDg-TerdilLiabiUties'       Account  4040 

Account  4310 


(c)  Allocation  of  accounts  to 
switching.  The  Administrator  shall 
allocate  to  local  switching,  the  accounts 
reported  pursuant  to  paragraph  (b)  of 
this  section  as  prescribed  in  this 
paragraph.       fj 

(1}  General  Siipport  Assets  (Account 
2110);  Amorti^le  Tangible  Assets 
(Account  2680];  Intangibles  (Account 
2690);  and  Genjaral  Support  Expenses 
(Account  6120]  ^hall  be  allocated 
according  to  th^  following  factor 
Account  2210  (h^t^oiy^a  (Account 
2210  ••- Aoj^unt  2220 -f  Account 
2230  *  AojWt  2310  ••-  Account 
2410).        i  I 

(2)  Teleconuiunications  Plant— Othw 
(Accoimts  2002i,;2003.  2005);  Rural 
Telephone  Bank(RTB)  Stock  (included 
in  Accotmt  140fJ{);  Materials  and 
Supplies  (Account  1220.1);  Cash 
Woridng  Capital  (§  65.820(d)  of  this 
chapter);  Aocuipulated  Amortization 
(Accounts  3400^  3500.  3600);  Net 
Deferred  Operatk^  Income  Taxes 
(Accounts  4100, 4340);  Network 
Support  Expend  (Account  6110); 
Other  Prop«ty,;f lant  and  Eqmpment 
Expenses  (Accofunt  6510);  Netwi^ 
Opwations  Exposes  (Account  6530); 
Marketing  ExiM^se  (Account  6610); 
S«vic8s  Expend  (Account  6620); 
Operating  Taxe$  {(Accounts  7230.  7240); 
Federal  Investmiont  Tax  Credits 
(Accounts  7210);  Provision  for  Deferred 
Operating  Income  Taxes— Net  (Account 
7250);  Interest  and  Related  Items 
(Account  7500);  Allowance  for  Funds 
Used  During  Cotastructian  (Account 
7340);  Charitable  Contributions 
(included  in  Account  7370);  Other  Non- 
current  Assets  (Aiccount  1410);  Other 
Jurisdictional  Atkets  and  Liabilities 
(Accounts  1500.  4370);  Customer 
Deposits  (Account  4040);  Other  Long- 
term  Liabilities  (Account  4310);  and 
Deferred  Maintenjanca  and  Retirements 
(Account  1438)  f^ll  be  allocated 
acccnding  to  the  [following  fector 
Account  2210  Category  3-HAccount 
2001. 

(3)  AccmnulatM  Depredation  for 
Central  Office — switcUng  (Account 
3100  associated  l*ith  Account  2210)  apd 
DepredatitMi  and  Amortizaticm  Expense 
for  Central  Officer-switching  (Account 
6560  associated  with  Accoimt  2210) 
shall  be  allocated  according  to  the 
following  fector 

Account  2210  CqtOgoiy  3-i-Account 
2210. 

(4)  Accumulated  Depreciation  for 
General  Support  Assets  (Account  3100 
associated  with  Account  2110)  and 


Depreciation  and  Amortization  Expense 
for  General  Support  Assets  (Accoimt 
6560  associated  with  Accotmt  2110) 
shall  be  allocated  according  to  the 
following  factor 

Account  2210  Category  3  +  Account 
2001. 

(5)  Corporate  Operations  Expenses 
(Accounts  6710.  6720)  shall  be  allocated 
according  to  the  following  fector: 
{(Account  2210  Category  3  +  (Accotmt 

2210  +  Account  2220  +  Account 
2230)]  X  (Account  6210  +  Account 
6220  +  6230)}  +  (Account  6210  + 
Accotmt  6220  +  Account  6230  •»■ 
Account  6310  •«■  Accotmt  6410  •«■ 
Accoimt  6530  •«■  Account  6610  ••■ 
Accoimt  6620). 

(6)  Central  Office  S%vitching.  Operator 
Systems,  and  Central  Office 
Transmission  Expenses  (Aocotmts  6210. 
6220. 6230)  shall  be  allocated  according 
to  the  following  fectoR 

Accotmt  2210  Category  3  +  (2210  +  2220 
+  2230). 

(d)  Calculation  of  the  local  switching 
revenue  requirement  The  Administrator 
shall  calculate  the  local  switching 
revenue  reqtiirement  gumming  the 
components  listed  in  this  paragraph. 

(1)  The  return  OMnponent  for  COE 
Category  3  shall  be  obtained  by 
multiplying  the  projected  tmseparated 
local  switching  average  net  investment 
by  the  authorized  interstate  rate  of 
rettim.  Unsaparated  local  switching  net 
investment  shall  be  cakukted  as  of 
each  December  31  by  deducting  the 
acctimtdated  reserves,  deferrals  and 
customer  deposits  attribntable  to  the 
COE  Category  3  investment  from  the 
gross  investment  attributable  to  COE 
Category  3.  The  pro|ected  unseparated 
local  stvitdiing  average  JMt  investment 
shall  be  calcukted  by  summing  the 
projected  unseparated  local  switching 
net  investment  as  of  Decranber  31  of  the 
caloadar  year  following  the  filing  and 
the  projected  unseparated  local 
switching  net  investment  as  of 
December  31  of  the  filing  year  and 
dividing  by  2. 

(2)  Depreciation  expense  attributable 
to  COE  Category  3  investm«it.  allocated 
pursuant  to  paragrai^  fc)  of  this  section. 

(3)  All  expenses  collected  in 
paragraph  (b)  of  this  section,  allocated 
pursuant  to  paragraph  (c)  of  this  section. 

(4)  Federal  income  tax  shall  be 
calculated  using  the  following  formula: 
[Rettun  on  Investment  -  Accotmt  7340 

-  Accotmt  7500— Account  7210)]  x 
(Federal  Income  Tax  Rate -^  (1  - 
Federal  Income  Tax  Rate)]. 


(e)  True-up  adjustment. 
{1)  Submission  of  true-up  data.  Eadh 
incttmbent  local  exchange  carrier  that 
has  been  designated  an  eligible 
telecommunications  carrier  and  that 
serves  a  study  area  with  50.000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the 
historical  total  unseparated  dollar 
amount  assigned  to  each  accoimt  listed 
in  paragraph  (b)  of  this  section  for  each 
calendar  year  no  later  than  12  mtmths 
after  the  end  of  such  calendar  year. 
(2)  Calculation  of  true-up  adjustment 
(i)  The  Administrator  sfaiall  calculate 
the  historical  annual  unseparated  local 
switching  revenue  requirement  for  each 
carrier  when  historical  data  for  each 
calendar  year  are  submitted. 

(ii)  The  Administrator  shall  calculate 
each  carrier's  local  switching  support 
payment,  calculated  pursuant  to 
54.301(a).  using  its  historical  aimual 
tmseparated  local  switching  revenue 
requirement, 
(iii)  For  each  carrier  receiving  local 
.  switching  support,  the  Administrator 
shall  calculate  the  difference  between 
the  support  payment  calculated 
pursuant  to  paragraph  (e)(2)(ii)  of  this 
section  and  its  support  payment 
calculated  using  its  projected  aimual 
unseparated  local  switching  revenue 
requirement 

(iv)  The  Administrator  shall  adjust 
each  carrier's  local  switching  support 
payment  by  the  difference  calculated  in 
paragraph  (e)(2)(iii)  of  this  section  no 
later  than  15  months  after  the  end  of  the 
calendar  year  for  which  historical  data 
are  submitted. 

(f)  Calculation  of  the  local  switching 
revenue  requirement  for  average 
schedule  companies. 

(1)  The  local  switdiing  revenue 
requirement  for  average  schedufe 
companies,  as  defined  in  §  69.605(c)  of 
this  duptn,  shall  be  calculated  in 
accordanca  with  a  formula  approved  or 
modified  by  the  Commission.  The 
Administratcx'  shall  submit  to  the 
Commission  and  the  Common  Carrier 
Bureau  for  review  and  approval  a 
formula  that  simulates  the 
disbursements  that  wotdd  be  received 
pursuant  to  this  section  by  a  company 
that  is  representative  of  average 
schedule  companies.  For  each  annual 
period,  the  Administrator  shall  submit 
the  formula,  any  proposed  revisions  of 
such  formula,  or  a  certification  that  no 
revisions  to  the  formula  are  twarranted 
on  or  before  December  31  of  eadi  year. 

(2)  The  Commission  delegates  its 
authority  to  review,  modify,  and 


2128  Federal  Register  /  Vol.  63,  No.  8  /  Tuesday,  January  13,  1998  /  Rules  and  Regulations 


approve  the  formula  submitted  by  the 
Administrator  pursuant  to  this 
paragraph  to  the  Chief,  Common  Carrier 
Bureau. 

13.  Revise  §  54.303  to  read  as  follows: 

154.303    Long  term  support 
(a)  Beginning  January  1, 1998.  an 

eligible  telecommunications  carrier  that 

participates  in  the  association  Common 

Line  pool  shaU  receive  Long  Term 

Support. 
(d)  Long  Term  Support  shall  be 

calculated  as  prescribed  in  this 

paragraph. 

(1)  To  calculate  the  unadjusted  base- 
level  of  Long  Term  Support  for  1998, 
the  Administrator  shall  calculate  the 
difference  between  the  projected 
Common  Line  revenue  requirement  of 
association  Common  Line  pool 
participants  projected  to  be  recovered  in 
1997  and  the  siun  of  end-user  common 
line  charges  and  the  1997  projected 
revenue  recovered  by  the  association 
Carrier  Common  Line  charge  as 
calculated  pursuant  to  §  69.105(b)(2)  of 
this  chapter. 

(2)  To  calculate  Long  Term  Support 
for  calendar  year  1998,  the 
Administrator  shall  adjust  the  base-level 
of  Long  Term  Support  calculated  in 
paragraph  (b)(1)  of  this  section  to  reflect 
the  annual  percentage  change  in  the 
actual  nationwide  average  unseparated 
loop  cost  per  working  loop  as  filed  by 
the  Administrator  in  the  previous 
calendar  year,  pursuant  to  §  36.622  of 
this  chapter. 

(3)  To  calculate  Long  Term  Support 
for  calendar  year  1999,  the 
Administrator  shall  adjust  the  level  of 
support  calculated  in  paragraph  (b)(2)  of 
this  section  to  reflect  the  annual 
percentage  change  in  the  actual 
nationwide  average  unseparated  loop 
cost  per  working  loop  as  filed  by  the 
Administrator  in  the  previous  calendar 
year,  pursuant  to  §  36.622  of  this 
chapter. 

(4)  Beginning  January  1,  2000,  the 
Administrator  shaU  calculate  Long  Term 
Support  annually  Sy  adjusting  the 
previous  year's  level  of  support  to 
reflect  the  aimual  percentage  change  in 
the  Department  of  Commerce's  Gross 
Domestic  Product-Consumer  Price  Index 
(GDP-CPI). 

14.  Revise  §  54.307(a)(4)  to  read  as 
follows: 

S  54.307    Support  to  a  competitive  eligible 
Mecoimnunlcstlons  cerrter. 

(a)*  *  * 

(4)  A  competitive  eligible 
telecommimications  carrier  that 
provides  the  supported  services  using 
neither  imbundled  network  elements 
purchased  pursuant  to  §  51.307  of  this 


chapter  nor  wholesale  service 
purchased  piusuant  to  section  251(c)(4) 
of  the  Act  will  receive  the  full  amount 
of  imiversal  service  support  previously 
provided  to  the  incumbent  local 
exchange  carrier  for  that  customer.  The 
amount  of  imiversal  service  support 
provided  to  such  incumbent  local 
exchange  carrier  shall  be  reduced  by  an 
amount  equal  to  the  amount  provided  to 
such  competitive  eligible 
telecommunications  carrier. 


15.  Amend  §  54.400  by  revising 
paragraphs  (a)  and  (d)  to  read  as  follows: 

S 54.400   Terms anddeflnHions. 

(a)  Qualifying  low-income  consumer. 
A  "qualifying  low-income  consumer"  is 
a  consumer  who  meets  the  low-income 
eligibility  criteria  established  by  the 
state  commission,  or,  in  states  that  do 
not  provide  state  Lifeline  support,  a 
consumer  who  participates  in  one  of  the 
following  programs:  Medicaid;  food 
stamps;  supplemental  security  income: 
federal  public  housing  assistance;  or 
Low-Income  Home  Energy  Assistance 
Program. 

(d)  Toll  limitation.  "Toll  limitation" 
denotes  either  toll  blocking  or  toll 
control  for  eligible  telecommunications 
carriers  that  are  incapable  of  providing 
both  services.  For  eligible 
telecommimications  carriers  that  are 
capable  of  providing  both  services,  "toll 
limitation"  denotes  both  toll  blocking 
and  toll  control. 

16.  Amend  §  54.401  by  revising  the 
last  sentence  of  paragraph  (d)  to  read  as 
follows: 

S  54.401    UfMlnedeflnad 

(d)  *  *  *  Lifeline  assistance  shall  be 
made  available  to  qualifying  low- 
income  consumers  as  soon  as  the 
Administrator  certifies  that  the  carrier's 
Lifeline  plan  satisfies  the  criteria  set  out 
in  this  subpart. 

17.  Amend  §  54.403  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

S  54.403    Lifeline  support  amounL 


(d)  In  addition  to  the  $7.00  per 
qualifying  low-income  consumer 
described  in  paragraph  (a)  of  this 
section,  eligible  inciunbent  local 
exchange  carriers  that  serve  qualifying 
low-income  consumers  who  have  toll 
blocking  shall  receive  federal  Lifeline 
support  in  amounts  equal  to  the 
presubscribed  interexchange  carrier 
charge  that  incumbent  local  exchange 
carriers  would  be  permitted  to  recover 
from  such  low-income  consumers 
pursuant  to  §  69.153(b)  of  this  chapter. 


Eligible  incumbent  local  exchange 
carriers  that  serve  qualifying  low- 
income  consumers  who  have  toll 
blocking  shall  apply  this  support  to 
waive  qualifying  low-income 
consumers'  presubscribed  interexchange 
carrier  charges.  A  competitive  eligible 
telecommunications  carrier  that  serves 
qualifying  low-income  consumers  who 
have  toll  blocking  shall  receive  federal 
Lifeline  support  in  an  amount  equal  to 
the  presubscribed  Interexchange  carrier 
chai^  that  the  incumbent  local 
exchange  carrier  in  that  area  would  be 
permitted  to  recover,  if  it  served  those 
consumers. 
18.  Revise  §  54.500  to  read  as  follows: 

§54.500   Terms  and  dsflnWons. 

(a)  Billed  entity.  A  "biUed  entity"  is 
the  entity  that  remits  payment  to  service 
providers  for  services  rendered  to 
elicible  schools  and  libraries. 

(d)  Elementary  school.  An 
"elementary  school"  is  a  non-profit 
institutional  day  or  residential  school 
that  provides  elementary  education,  as 
determined  under  state  law. 

(c)  Library.  A  "library"  includes: 

(1)  A  public  library; 

(2)  A  public  elementary  school  or 
secondary  school  library; 

(3)  An  academic  library; 

(4)  A  research  library,  which  for  the 
purpose  of  this  section  means  a  library 
that: 

(i)  Makes  pubUcly  available  library 
services  and  materials  suitable  for 
scholarly  research  and  not  otherwise 
available  to  the  public;  and 

(ii)  Is  not  an  integral  part  of  an 
institution  of  higher  education;  and 

(5)  A  private  ubrary,  but  only  if  the 
state  in  which  such  private  library  is 
located  determines  that  the  library 
should  be  considered  a  library  for  the 
purposes  of  this  definition. 

(d)  Library  consortium.  A  "library 
consortium"  is  any  local,  statewide, 
regional,  or  interstate  cooperative 
association  of  libraries  that  provides  for 
the  systematic  and  effective 
coordination  of  the  resources  of  schools, 
public,  academic,  and  special  libraries 
and  information  centers,  for  improving 
services  to  the  clientele  of  such 
libraries.  For  the  purposes  of  these 
rules,  references  to  library  will  also  refer 
to  library  consortium. 

(e)  Lowest  corresponding  price. 
"Lowest  corresponding  price"  is  the 
lowest  price  that  a  service  provider 
charges  to  non-residential  customers 
who  are  similarly  situated  to  a 
particular  school,  library,  or  library 
consortium  for  similar  services. 

(f)  Master  contract.  A  "master 
contract"  is  a  contract  negotiated  with  a 
service  provider  by  a  third  party,  the 
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terms  and  conations  of  which  are  then 
made  availably  to  an  eligible  school, 
library,  rural  h^th  care  provider,  or 
consortium  that!  purchases  directly  from 
the  service  provider. 

(g)  Minor  coatmct  modification.  A 
"minor  contracn  modification"  is  a 
change  to  a  universal  service  contract 
that  is  within  t]^  sco^  of  the  original 
contract  and  h^  no  effect  or  merely  a 
negligible  effedLon  price,  quantity, 
quality,  m  deliy^  under  the  (nigUial 
contract  |  { 

(h)  National  school  lunch  program. 
The  "national  school  lunch  program"  is 
a  program  administered  by  the  U.S. 
Department  of  ilgriculture  and  state 
agencies  that  provides  free  or  reduced 
price  lunches  to  economically 
disadvantaged  children.  A  child  whose 
family  income  is  between  130  percent 
and  185  percent  of  applicable  mmily 
size  income  levels  contained  in  the 
non£um  poverty  guidelines  prescribed 
by  the  Office  ofManagement  and 
Budget  is  eligibU  for  a  reduced  price 
lunch.  A  child  whose  family  income  is 
130  percent  or  ms  of  applicable  family 
size  income  levels  contained  in  the 
nonfaim  income  poverty  guidelines 
prescribed  by  the  Office  of  Management 
and  Budget  is  eli^ble  for  a  free  lunch. 

(i)  Pie-aiscount  price.  The  "pie- 
discount  price"  means,  in  this  subpart, 
the  price  the  service  provider  agrees  to 
accept  as  total  pjayment  for  its 
telecommunications  or  information 
services.  This  amount  is  the  sum  of  the 
amount  the  servpce  provider  expects  to 
receive  from  thej  Eligible  school  or 
library  and  the  dibount  it  expects  to 
receive  as  reimbursement  from  the 
universal  service  support  mechanisms 
for  the  discoimts  provided  under  this 
subpart. 

(jj  Secondary  school.  A  "secondary 
school"  is  a  non^'profit  institutional  day 
or  residential  school  that  provides 
secondary  educqtion,  as  determined 
under  state  law.  |^  secondary  school 
does  not  offer  education  beycmd  grade 

(k)  State  telec^munications 
network.  A  "stat^itelecommimications 
network"  is  a  stajtb  government  entity 
that  procures,  an^^ng  other  things, 
telecommunicati|dns  offerings  from 
multiple  service  jproviders  and  bundles 
such  offerings  into  packages  available  to 
schools,  libraries,  or  rural  health  care 
providers  that  are  eligible  for  universal 
service  support,  fir  a  state  government 
entity  that  provides,  using  its  own 
facilities,  such  telecommunications 
offerings  to  such  schools,  libraries,  and 
rural  health  care  pbroviders. 

(1)  Wide  area  network.  For  purposes  of 
this  subpart,  a  "Wide  area  network"  is 
a  voice  or  data  netlwork  that  provides 


connections  frttm  one  or  more 
computers  within  an  eligible  school  or 
library  to  one  or  m<ne  computers  or 
networks  that  are  external  to  such 
eligible  sdiool  or  library.  Excluded  from 
this  definition  is  a  voice  or  data  network 
that  provides  connections  between  or 
among  instructional  buildings  of  a 
single  school  campiis  or  between  or 
among  n(m-administrative  buildings  of  a 
single  library  branch. 

19.  Amoid  §  54.501  by  revising  the 
section  heading  and  paragraphs  (L)(l), 
(c)(1),  and  (d)  to  read  as  follows: 

f54.S01    ENgMityfor 
by  IrtecommunlceUuna 


other  supported  services  used  by 
eligible  sdiools  and  libraries. 

(3)  Service  providers  shall  keep  and 
retain  records  of  rates  charged  to  and 
discounts  allowed  for  eligible  schools 
and  libraries— on  their  own  or  as  part  of 
a  consortium.  Such  records  shall  be 
available  for  public  inspection. 

20.  Revise  S  54.502  to  read  as  follows: 

fS4.802   Supportsd telecommunkatlone 


(b)  •  •  • 

(1)  Only  schools  meeting  the  statutory 
definitions  of  "elementary  school,"  as 
defined  in  20  U.S.C.  8801(14),  or 
"secondary  school,"  as  defined  in  20 
U.S.C.  8801(25),  and  not  excluded 
under  paragraphs  (b)(2)  or  (b)(3)  of  this 
section  shall  Imb  eligible  for  discounts  on 
telecommunications  and  other 
supported  services  under  this  subpart 

•  *        •        •        • 

(c)«  •  • 

(1)  Only  libraries  eligible  for 
assistance  from  a  State  library 
administrative  agency  under  the  Library 
Services  and  Technology  Act  (Public 
Law  104-208)  and  not  excluded  under 
paragraphs  (c)(2)  or  (c)(3)  of  this  section 
shall  be  eligible  for  discounts  under  this 
subpart. 

•  •        •        *        • 

(d)  Consortia. 

(1)  For  purposes  of  seeking 
competitive  bids  for 
telecommunications  services,  schools 
and  libraries  eligible  for  support  under 
this  subpart  may  form  consortia  with 
other  eligible  schools  and  libraries,  with 
health  care  providers  eligible  under 
subpart  G,  and  with  public  sector 
(governmental)  entities,  including,  but 
not  limited  to,  state  colleges  and  state 
universities,  state  educational 
broadcasters,  counties,  and 
municipalities,  when  ordering 
telecommunications  and  other 
supported  services  imder  this  subpart. 
With  one  exception,  eligible  schools  and 
libraries  participating  in  consortia  with 
ineligible  private  sector  members  shall , 
not  be  eligible  for  discounts  for 
interstate  services  under  this  subpart.  A 
consortium  may  include  ineligible 
private  sector  entities  if  the  pre-discount 
prices  of  any  services  that  such 
consortium  receives  from  ILECs  are 
generally  tarifiisd  rates. 

(2)  For  consortia,  discoimts  under  this 
subpart  shall  apply  only  to  the  portion 
of  eligible  telecommimications  and 


For  piuposes  of  this  subpart, 
supported  telecommunicaticms  services 
provided  by  telecommunications 
carriers  include  all  commercially 
available  telecommunications  services 
in  addition  to  all  reasonable  charges  that 
are  incurred  by  taking  such  services, 
such  as  state  and  federal  taxes.  Charges 
for  termination  liability,  penalty 
surcharges,  and  other  charges  not 
included  in  the  cost  of  taking  such 
service  shall  not  be  covered  by  the 
universal  service  support  mechanisms. 

21.  Revise  §  54.503  to  read  as  follows: 

154.503    Other  aupportwIafMcMaervtoei^ 
For  the  purposes  of  this  subpart,  other 
supported  special  services  provided  by 
telecommimications  carriers  include 
Internet  access  and  installation  and 
maintenance  of  internal  connections  in 
addition  to  all  reasonable  charges  that 
are  incurred  by  taking  such  services, 
such  as  state  and  federal  taxes.  Charges 
for  termination  liability,  penalty 
surcharges,  and  other  charges  not 
included  in  the  cost  of  taking  such 
services  shall  not  be  covered  by  the 
imiversal  service  support  mechanisms. 

22.  Amend  S  54.504 1^  revising  the 
section  heading,  paragraph  (a),  the 
heading  of  paragraph  (b),  paragraphs 
(b)(1),  (b)(2J  introductory  text  and 
(b)(2)(v),  redesignating  paragraph  (b)(3) 
as  paragraph  (b)(4)  and  revising  the  first 
sentence,  adding  new  paragraph  (b)(3), 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  adding  new  paragraph  (c)  to 
read  as  follows: 

154.504    RequeMsforaervlcM. 

(a)  Competitive  bid  requirements. 
Except  as  provided  in  S  54.511(c),  an 
eligible  school,  library,  or  consortiiun 
that  includes  an  eligible  school  or 
library  shall  seek  competitive  bids, 
pursuant  to  the  requirements 
established  in  this  subpart,  for  all 
Services  eligible  for  support  under 
§§  54.502  and  &4.503.  These  competitive 
bid  requirements  apply  in  addition  to 
state  and  local  competitive  bid 
requirements  and  are  not  intended  to 
preempt  such  state  or  local 
requirements. 

(b)  Posting  of  FCC  Form  470. 

(1)  An  eligible  school,  library,  or 
consortium  that  includes  an  eligible 
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school  or  library  seeking  to  receive 
discounts  fat  eligible  services  under  this 
subpart,  shall  submit  a  completed  FCC 
Form  470  to  the  Schools  and  Libraries 
CoipOTation.  FCC  Form  470  shall 
include,  at  a  minimum,  the  following 
information,  to  the  extent  applicable 
with  respect  to  the  services  requested: 

(2)  FCC  Form  470  shall  be  signed  by 
the  person  authorized  to  order 
telecommunications  and  other 
supported  services  for  the  eligible 
school,  library,  or  consortiiun  and  shall 
include  that  person's  certification  under 
oath  that: 


(v)  All  of  the  necessary  funding  in  the 
current  funding  year  has  been  budgeted 
and  approved  to  pay  for  the  "non- 
discount"  portion  of  requested 
connections  and  services  as  well  as  any 
necessary  hardware  or  software,  and  to 
undertake  the  necessary  staff  training 
required  to  use  the  services  effiBctively; 

(3)  The  Schools  and  Libraries 
Corporation  shall  i>ost  each  FCC  Form 
470  that  it  receives  from  an  eligible 
school,  library,  or  consortium  that 
includes  an  eligible  school  or  library  on 
its  website  designated  for  this  purpose. 

(4)  After  posting  on  the  schools  and 
libraries  website  an  eligible  school's, 
library's,  or  consortium's  FCC  Form  470, 
the  Schools  and  Libraries  Corporation 
shall  send  confirmation  of  the  posting  to 
the  entity  requesting  service.  *  *  * 

(c)  Filing  of  FCC  Form  471.  An 
eligible  school,  library,  or  consortium 
that  includes  an  eligible  school  or 
library  seeking  to  receive  discounts  for 
eligible  services  under  this  subpart, 
shail,  upon  signing  a  contract  for 
eligible  services,  submit  a  completed 
FCC  Form  471  to  the  Schools  and 
Liberies  Corporation.  A  commitment  of 
support  is  contingent  upon  the  filing  of 
FCC  Form  471. 
•        •        •        *        • 

23.  Amend  §  54.505  by  adding 
paragraphs  (b)(4)  and  (f)  and  removing 
and  reserving  paragraph  (d)  to  read  as 
follows: 

154.508    Dtacount^ 


(b)*  •  • 

(4)  School  districts,  library  systems,  or 
other  billed  entities  shall  calculate 
discounts  on  supported  services 
described  in  §  54.502  or  other  supported 
special  services  described  in  §  54.503 
that  are  shared  by  two  or  more  of  their 
schools,  libraries,  or  consortia  members 
by  calculating  an  average  based  on  the 
applicable  discounts  of  all  member 
schools  and  libraries.  School  districts. 


library  systems,  or  other  billed  entities 
shall  ensure  that,  for  each  year  in  which 
an  eligible  school  or  library  is  included 
for  purposes  of  calculating  the  aggregate 
discount  rate,  that  eligible  school  or 
library  shall  receive  a  proportionate 
share  of  the  shared  services  for  which 
support  is  sought.  For  schook,  the 
average  discount  shall  be  a  weighted 
average  of  the  applicable  discount  of  all 
schools  sharing  a  portion  of  the  shared 
services,  with  the  weighting  based  on 
the  number  of  students  in  each  school. 
For  libraries,  the  average  discoimt  shall 
be  a  simple  average  of  the  applicable 
discounts  to  whidi  the  libraries  sharing 
a  portion  of  the  shared  services  are 
entitled. 


(d)  (Reserved] 


(f)  State  support.  Federal  universal 
service  discounts  shall  be  based  on  the 
price  of  a  service  prior  to  the 
application  of  any  state  provided 
support  for  schools  or  libraries. 

24.  Add  §  54.506  to  subpart  F  to  read 
as  follows: 

§54.506    Intantal  connections. 

A  service  is  eligible  for  support  as  a 
component  of  an  institution's  internal 
connections  if  such  service  is  necessary 
to  transport  information  within  one  or 
more  instructional  buildings  of  a  single 
school  campus  or  within  one  or  more 
non-administrative  buildings  that 
comprise  a  single  library  branch. 
Discounts  are  not  available  for  interllfal 
connections  in  non-instructional 
buildings  of  a  school  or  school  district, 
or  in  administrative  buildings  of  a 
library,  to  the  extent  that  a  library 
system  has  separate  administrative 
buildings,  imless  those  internal 
connections  are  essential  for  the 
efiiactive  transport  of  information  to  an 
instructional  building  of  a  school  or  to 
a  non-administrative  building  of  a 
library.  Internal  connections  do  not 
include  connections  that  extend  beyond 
a  single  school  campus  or  single  library 
brandi.  There  is  a  rebuttable 
presiunption  that  a  connection  does  not 
constitute  an  internal  connection  if  it 
crosses  a  public  right-of-way. 

25.  Amend  §  54.507  by  revising 
paragraphs  (e),  (f)  and  the  first  sentence 
of  (g)(4)  to  read  as  follows: 

$54,507    Cap. 


(e)  Long  term  contracts.  If  schools  and 
libraries  enter  into  long  term  contracts 
for  eligible  services,  the  Schools  and 
Libraries  Corporation  shall  only  commit 
funds  to  cover  the  pro  rata  portion  of 
such  a  long  term  contract  scheduled  to 
be  delivered  diuing  the  funding  year  for 


which  universal  service  support  is 
sought 

WDate  services  must  be  supplied. 
The  Schools  and  Libraries  Corporation 
shall  not  approve  funding  for  sorvices 
received  by  a  school  or  library  before 
January  1, 1908. 

(g)'  •  *  ^ 

(4)  The  Adminis&ator  shall  notify  the 
Schools  and  Libraries  CorporatioD  of 
any  funds  still  remaining  after  aU 
requests  submitted  by  sdiools  and 
libraries  described  in  paragraphs  (g)(2) 
and  (g)(3)  of  this  section  during  the  30- 
day  period  have  been  met.  *  *  • 

26.  Amend  §  54.511  by  revising 
paragraphs  (b)  and  (c)  and  adding  new 
paragraph  (d)  to  read  as  follows: 

{54.511    OraenfiQ  Mfvlces. 

•        »        •        •        •  -^ 

(b)  Lowest  corresponding  price. 
Providers  of  ^gible  services  shall  not 
charge  schools,  school  districts, 
libraries,  library  consortia,  or  consortia 
including  any  of  these  entities  a  price 
above  the  lowest  corresponding  price 
for  supported  services,  unless  the 
Commission,  with  respect  to  interstate 
services  or  the  state  commission  with 
respect  to  intrastate  services,  finds  that 
the  lowest  corresponding  price  is  not 
compensatory.  Promotional  rates  offered 
by  a  service  provider  for  a  period  of 
more  than  90  days  must  be  included 
among  the  comparable  rates  upcm  which 
the  lowest  corresponding  price  is 
determined. 

(c)  Existing  contracts. 

(1)  A  signM  contract  for  services 
eligible  for  discounts  pursuant  to  this 
subpart  between  an  eligible  school  or 
library  as  defined  under  §  54.501  or 
consortiiun  that  includes  an  eligible 
school  or  library  and  a  service  provide 
shall  be  exempt  fitmi  the  competitive 
bid  requirements  set  forth  in  §  54.504(a) 
as  followrs: 

(i)  A  contract  signed  on  or  before  JiUy 
10, 1997  is  exempt  from  the  competitive 
bid  requirements  for  the  life  the 
contract;  or 

(ii)  A  contract  signed  after  July  10, 
1997,  but  before  the  date  on  which  the 
imiversal  service  competitive  bid 
system  described  in  §  54.504  is 
operational,  is  exempt  from  the 
competitive  bid  requirements  only  with 
respect  to  services  that  were  provided 
under  such  contract  between  January  1, 
1998  and  December  31, 1998. 

(2)  For  a  school,  library,  or 
consortium  that  includes  an  eligible 
school  or  library  that  takes  service 
under  or  pursuant  to  a  master  contract, 
the  date  of  execution  of  that  master 
contract  represents  the  applicable  date 
for  purposes  of  determining  whether 
and  to  what  extent  the  school,  library. 
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or  consortium  ii  jexempt  from  the 
competitive  bidiietjuirements. 
(3)  The  competitive  bid  system  will  be 
irational  when  the 

Corporation  is 
id  post  FtX:  Form  470 
libraries  on  a  website 
is  available  for  use  by 


deemed  to  be  o 
Schools  and  Li 
ready  to  accept 
from  schools 
and  that  wri>sit 
service  provide: 
(d)  The  exem 


-  -  „|ionfrt>mthe 

competitive  bidlflaquirements  set  forth 
in  paragraph  (c)  l^all  not  apply  to 
voluntary  extensions  of  existing 
contracts.  ''\ 

27.  Amend  §  M.517  by  revising 
paragraph  (a)  to  Ir^d  as  follows: 

184.517   Sarvloe^'provldedbynon- 
telecominunieatlom  eanrtors. 

(a)  Non-telecoiamunications  carriers 
shall  be  eligible  Pbr  universal  service 
support  under  thjs  subpart  for  providing 
the  supported  setVlces  described  in 
paragraph  (b)  of  this  section  for  eligible 
schools,  libraries,  and  consortia 
including  those  Entities. 


28.  Add  §  54.5  LB  to  subpart  F  to  read 
as  follows: 

554.518  WMear^iMtvworltt. 

To  the  extent  t|i|at  states,  schools,  or 
libraries  build  or{  purchase  a  wide  area 
network  to  provi^  telecommunications 
services,  the  cost  <)f  such  wide  area 
networks  shall  nk  be  eUgible  for 
imiversal  service:  discounts  provided 
under  this  subpatt. 

29.  Add  §  54.516  to  subpart  F  to  read 
as  follows: 

154.519  StMetelilomfnunicatiorw 
networks.  j . 

(a)  re/econununications  services. 
State  telecbmmiuucations  networks  may 
secure  discounts  under  the  imiversal 
service  support  mechanisms  on 
supported  telecommimications  services 
(as  described  in  §  54.502)  on  behalf  of 
eligible  schools  anjd  libraries  (as 
described  in  §  54.501)  or  consortia  that 
include  an  eligibljai  school  or  library. 
Such  state  telecoi^unications 
networks  shall  pai9|s  on  such  discounts 
to  eligible  schools  bnd  libraries  and 
shaU:  j[ 

(1)  Maintain  records  listing  each 
eligible  school  anq^library  and  showing 
the  basis  for  each  le|ligibility 
determination;     I 

(2)  Maintain  recUrds  demonstrating 
the  discount  amoi^it  to  which  each 
eligible  school  andl  library  is  entitled 
and  the  basis  for  sUch  determination: 

(3)  Make  a  good>  (aith  effort  to  ensure 
that  each  eligible  Sthool  or  library 
receives  a  proportionate  share  of  the 
shared  services; 

(4)  Request  that  Service  providers 
apply  the  appropriate  discount  amoimts 


on  the  portion  of  the  supported  services 
used  by  each  school  or  library; 

(5)  Direct  eligible  sdiools  and 
libraries  to  pay  the  discounted  price; 
and 

(6)  Comply  with  the  competitive  bid 
requirements  set  forth  in  §  54.504(a). 

(b)  Internet  access  and  installation 
and  maintenance  of  internal 
connections.  State  telecommimications 
networks  either  may  secure  discounts 
on  Internet  access  and  installation  and 
maintenance  of  internal  connections  in 
the  manner  described  in  paragraph  (a)  of 
this  section  with  regard  to 
telecommunications,  or  shall  be  eligible, 
consistent  with  §  54.51 7(b).  to  receive 
universal  service  support  for  providing 
such  services  to  eligible  schools, 
libraries,  and  consortia  including  those 
entities. 

30.  Amend  §  54.603  by  revising  the 
section  heading  and  paragraphs  (b)(1) 
introductory  text,  (b)(2)  and  (b)(3)  to 
read  as  follows: 

S  54.603   Competitive  bid  rwiulrwnent*. 

*  *        •        •        • 

(b)  Posting  of  FCC  Form  465. 

(1)  An  eligible  health  care  provider 
seeking  to  receive  telecommunications 
services  eligible  for  universal  service 
support  under  this  subpart  shall  submit 
a  completed  FCC  Form  465  to  the  Rural 
Health  Care  Corporation.  FCC  Form  465 
shall  be  signed  by  the  person  authorized 
to  order  telecommunications  services 
for  the  health  care  provider  and  shall 
include,  at  a  minimum,  that  person's 
certification  under  oath  that: 

*  •        •        •       • 

(2)  The  Rural  Health  Corporation  shall 
post  each  FCC  Form  465  that  it  receives 
from  an  eligible  health  care  provider  on 
its  website  designated  for  this  purpose. 

(3)  After  postmg  an  eligible  health 
care  providers  FCC  Form  465  on  the 
Rural  Health  Care  Corporation  website, 
the  Rural  Health  Care  Corporation  shall 
send  confirmation  of  the  posting  to  the 
entity  requesting  services.  The  health 
care  provider  shall  wait  at  least  28  days 
from  the  date  on  which  its  FCC  Form 
465  is  posted  on  the  website  before 
making  commitments  with  the  selected 
telecommunications  carrier(s). 


(1)  A  contract  signed  on  or  before  July 
10, 1997  is  exempt  from  the  competitive 
bid  requirement  for  the  life  of  the 
contract;  or 

(2)  A  contract  signed  alter  July  10, 

1997  but  before  the  date  on  which  the 
universal  service  competitive  bid 
system  described  in  §  54.603  is 
operational  is  exempt  from  the 
competitive  bid  requirements  only  with 
respect  to  services  that  will  be  provided 
under  such  contract  between  January  1, 

1998  and  December  31, 1998. 

(b)  For  rural  health  care  providers  that 
take  service  under  or  pursuant  to  a 
master  contract,  as  defined  in 

§  54.500(f),  the  date  of  execution  of  that 
master  contract  represents  the 
applicable  date  for  purposes  of 
determining  whether  and  to  what  extent 
the  rural  health  care  provider  is  exempt 
from  the  competitive  bid  requirements. 

(c)  The  competitive  bid  system  will  be 
deemed  to  be  operational  when  the 
Riual  Health  Care  Corporation  is  ready 
to  accept  and  post  FCC  Form  465  from 
rural  health  care  providers  on  a  website 
and  that  website  is  available  for  use  by 
service  providere. 

(d)  The  exemption  from  competitive 
bid  requirements  set  forth  in  paragraph 
(a)  shall  not  apply  to  voluntary 
extensions  of  existing  contracts. 

32.  Amend  §  54.605  by  revising 
paragraph  (d)  and  adding  paragraph  (e) 
to  read  as  follows: 

S  54.6W    Determining  the  urtMn  rate. 

*        •        •        •        • 

(d)  The  "standard  urban  distance"  for 
a  state  is  the  average  of  the  longest 
diameters  of  all  cities  with  a  population 
of  50,000  or  more  within  the  state. 

(e)  The  Rural  Health  Care  Corporation 
shall  calculate  the  "standard  urban 
distance"  and  shall  post  the  "standard 
urban  distance"  and  the  maximum 
supported  distance  for  each  state  on  its 
website. 

33.  Amend  §  54.609  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 


31.  Add  §  54.604  to  subpart  G  to  read 
as  follows: 

S54.604    Existing  contracts. 

(a)  Existing  contract.  A  signed 
contract  for  services  eligible  for  support 
pursuant  to  this  subpart  between  an 
eligible  health  care  provider  as  defined 
under  §  54.601  and  a  service  provider 
shall  be  exempt  from  the  competitive 
bid  requirements  set  forth  in  §  54.603(a) 
as  follows: 


S  54.609   Calculating  support 

(a)  Except  with  regard  to  services 
provided  under  §  54.621  and  subject  to 
the  limitations  set  forth  in  this  subpart, 
the  amount  oT  universal  service  support 
for  an  eligible  service  provided  to  a 
rural  health  care  provider  shall  be  the 
difference,  if  any.  between  the  urban 
rate  and  the  rural  rate  charged  for  the 
service,  as  defined  herein.  In  addition, 
all  reasonable  charges  that  are  incurred 
by  taking  such  services,  such  as  state 
and  federal  taxes  shall  be  eligible  for 
universal  service  support.  Charges  for 
termination  liability,  penalty 
surcharges,  and  other  charges  not 
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included  in  the  cost  of  taking  such 
service  shall  not  be  covered  by  the 
universal  service  support  mechanisms. 

•  •       j>        •        • 

(c)  The  universal  service  support    ■ 
mechanisms  shall  covw  redu«id  rates 
on  intrastate  telecmnmunications 
services,  as  set  forth  in  §  54.101(a), 
provided  to  rural  health  care  providers 
as  well  as  interstate  telecommunications 
services. 

34.  Amend  §  54.619  by  revising 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

|54.ei«   Audtt  program. 

•  •        •        •        • 

(b)  Production  of  records.  Health  care 
providers  shall  produce  such  records  at 
the  request  of  any  auditor  appointed  by 
the  Riiral  Health  Care  Corporation  or 
.  any  other  state  or  federal  agency  with 
)urisdicti(xi. 

(d)  Annual  report  The  Rural  Health 
Care  Coqraration  shall  use  the 
information  obtained  imder  paragraph 
(a)  of  this  section  to  evaluate  the  efiects 
of  the  regulations  adopted  in  this 
subpart  and  shall  report  its  findings  to 
the  Commisaoo  on  the  first  business 
day  in  May  of  each  year. 

35.  Amoid  §  54.623  by  revising 
paragraph  (e)  to  read  as  follows: 

154.823    Cap. 


(e)  Long  term  contracts.  If  health  care 
providers  enter  into  long  term  contracts 
for  eligible  services,  the  Riual  Health 
Care  Corpmation  shall  only  commit 
funds  to  cover  the  portion  of  such  a  long 
term  contract  scheduled  to  be  delivered 
during  the  funding  year  for  which 
universal  service  support  is  sought. 

36.  Add  §  54.625  to  subpart  Gto  read 
as  follows: 


|54.«2S    Support  for 


beyond  the 
forrural 


(a)  The  maximum  support  distance  is 
the  distance  from  the  health  care 
provider  to  the  farthest  point  on  the 
botmdary  of  the  nearest  large  city,  as 
calculated  by  the  Rural  Health  Care 
Corporation. 

(b)  An  eligible  rural  healA  care 
provider  may  purchase  an  eligible 
telecommunications  service,  as  defined 
in  §  54.601(c)(1)  through  (cK2),  that  is 
provided  over  a  distance  that  exceeds 
the  maximiun  supported  distance. 

(c)  If  an  eligible  rural  health  care 
provider  purdiases  an  eligible 
telecommunications  service,  as  defined 
in  §  54.601(c)(1)  through  (c)(2),  that 
exceeds  the  maximum  supported 
distance,  the  health  care  provider  must 


pay  the  applicable  rural  rate  for  the 
distance  that  such  service  is  carried 
beyond  the  maximum  supported 
distance. 

37.  Amend  §  54.703  by  adding  a  new 
last  sentence  to  paragraphs  (b)  and  (c)  to 
read  as  follows: 

154.703    ContrllMJliona. 


(b)  *  *  *  The  following  entities  will 
not  be  required  to  contfibute  on  the 
basis  of  revenues  derived  fitMn  the 
provisicm  of  interstate 
telecommunications:  non-profit  schools, 
non-profit  colleges,  non-profit 
universities,  non-profit  libraries,  and 
non-profit  health  care  providers: 
broadcasters  of  video  programming; 
systems  integrators  that  derive  less  than 
five  percent  of  their  systems  integration 
revenues  bom  the  resale  of 
telecommunications. 

(c)  *  *  *  The  following  entities  will 
not  be  required  to  contribute  on  the 
basis  of  revenues  derived  from  the 
provision  of  interstate 
telecommunicati<xis:  non-profit  schools, 
non-profit  collies.  n«i-profit 
universities,  non-profit  libraries,  and 
non-profit  health  care  providers: 
broadcasters  of  video  programming, 
systems  integrates  that  derive  less  than 
five  percmt  of  their  systems  integration 
revenues  from  the  resale  of 
telecommunicatitMis. 

38.  Revise  $  54.705  to  read  as  follows: 

S54.70S    Demlnlmie exemption. 

If  a  contributor's  contribution  to 
universal  service  in  any  given  year  is 
less  than  $10,000  that  contributor  will 
not  be  required  to  submit  a  contribution 
or  Universal  Service  Worksheet  for  that 
year.  If  a  contributor  improperly  claims 
exemption  from  the  contribution 
requirement,  it  will  subject  to  the 
criminal  provisions  of  sections  220(d) 
and  (e)  of  the  Act  regarding  willful  false 
submissions  and  will  be  required  to  pay 
the  amounts  withheld  plus  interest. 

39.  Amend  §  54.709  by  revising 
paragraph  (a)  introductory  text,  and 
paragraph  (a)(3)  to  read  as  follows: 

154.709   Computations  o(  raqulred 
comnDunons  lO  univsraei  eervice  suppon 
tnechanlsmi. 

(a)  Contributions  to  the  universal 
service  support  mechanisms  shall  be 
based  on  contributors'  end-user 
telecommunications  revenues  and 
contribution  factors  determined, 
quarterly  by  the  Commission. 

(3)  Total  projected  expenses  for 
universal  service  support  programs  for 
each  quarter  must  be  approved  by  the 
Commission  before  they  are  used  to 


calculate  the  quarterly  contribution 
factors  and  individual  contributions. 
For  each  quarter,  the  High  Cost  and  Low 
Income  Committee  or  the  permanent 
Administrator  once  the  permanent 
Administrator  is  chosen  and  the  Schools 
and  Libraries  and  Rural  Health  Care 
Corporations  must  submit  their 
projections  of  demand  fat  the  high  cost 
and  low-income  programs,  the  sdiools 
and  libraries  program,  and  rural  health 
care  program,  respectively,  and  the  basis 
for  those  projections,  to  the  Commission 
and  the  Common  Carrier  Bureau  at  least 
60  calendar  days  prior  to  the  start  of  that 
quarter.  For  each  quarter,  the 
Administrator  and  the  Schook  and 
LilHBries  and  Rural  Health  Care 
Corp<»ations  must  submit  their 
projections  of  administrative  expenses 
for  the  high  cost  and  low-income 
programs,  the  schools  and  libraries 
program  and  the  rural  health  care 
program,  respectively,  and  the  basis  for 
those  projections  to  (he  Commission 
and  the  Common  Carrier  Bureau  at  least 
60  calendar  days  prior  to  the  start  of  that 
quarter.  Based  on  data  submitted  to  the 
Administrator  oa  the  Universal  Service 
Worksheets,  the  Administratm'  must 
submit  the  total  contribution  bases  to 
the  Commission  and  the  Common 
Carrier  Bureau  at  least  60  days  before 
the  start  of  each  quarter.  The  projections 
of  demand  and  administrative  exp«ises 
and  the  contribution  factors  shall  be 
announced  by  the  Commission  in  a 
Public  Notice  published  in  the  Federal 
Register  and  shall  be  made  available  on 
the  Commission's  website.  The 
Commission  reserves  the  right  to  set 
projections  of  demand  and 
administrative  expenses  at  amounts  that 
the  Commission  determines  will  serve 
the  public  interest  at  any  time  within 
the  14-day  period  following  publication 
of  the  Commission's  Public  Notice.  If 
the  Commission  takes  no  action  within 
14  days  of  the  Public  Notice  announcing 
projections  of  demand  and 
adininistrative  expenses,  the  projections 
of  demand  and  acbninistrative  expenses, 
and  contribution  factors  shall  be 
deemed  approved  by  the  Commission. 
Once  the  projections  are  approved,  the 
Administrator  shall  apply  the  quarterly 
contribution  fectors  to  determine 
individual  contributions. 


PART  69— ACCESS  CHARGES 

40.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  154,  201.  202,  203, 
205.  218.  254.  and  403. 

41.  Amend  §  69.153  by  adding 
paragraph  (h)  to  read  as  follows: 


UMl 


>iniiussion 
au  at  least 
itartofthat 
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169.153    PrMubfeerlbed  intaraxchang* 
earrlar  ehaqia  (P|CC). 


(h)  If  a  local  ^kchange  carrier  receives 
low  income  universal  service  support 
on  behalf  of  a  customer  under 
§  54.403(d)  of  tins  chapter,  then  the 
local  exchange  Qarrier  shall  not  recover 
a  residential  piteubscribed 
interexchange  carrier  charge  from  that 
end-user  customer  or  its  presubscribed 
interexchange  carrier.  Any  amounts 
recovered  under  §  S4.403(d)  of  this 
chapter  by  the  local  exchange  carrier 
shall  be  treated  as  if  they  were 
recovered  through  the  presubscribed 
interexchange  carrier  charge. 

42.  Amend  §  199.612  by  revising  the 
first  sentence  of  paragraph  (a)(3)  to  read 
as  follows: 


SW.612    Long  tarm  and  tranaitlonal 
support 

»        •        •        •        • 

(a)  •  •  • 

(3)  Beginning  July  1. 1994.  and 
thereafter,  the  Long  Term  Support 
payment  obligation  shall  be  funded  by 
each  telephone  company  that  files  its 
own  Carrier  Common  Lhie  tariff  and 
does  not  receive  transitional  sup 
port.  •  *  • 

45.  Amend  §  69.616  by  revising  the 
third  sentence  of  paragraph  (d)  to  read 
as  follows: 


S  99.616    IndapMMlant 
functions. 


(d)  *  *  *  The  independent  subsidiary 
may  borrow  start-up  funds  from  the 
association.  Such  mnds  may  not  be 
drawn  from  the  Telecommunications 
Relay  Services  (TRS)  fund  or  TRS 
administrative  expense  accounts.  •  *  • 

46.  Amend  §69.619  by  revising 
paragraph  (b)  to  read  as  follows: 

169.619    SchodaandUbrartes 
Corporation  functlona. 

•  *        •        •        • 

(b)  The  Schools  and  Libraries 
Corporation  shall  implement  the  rules 
of  priority  in  accordance  with 
§  54.507(g)  of  this  chapter. 

•  *       •        •        • 

(FR  Doc.  98-541  Filed  1-12-98:  8:45  am) 
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1552 418.  690.  691.  1532 

Proposed  Rules: 

Ch.  XXVIII 1399 

44 649 

922 386 

952 386 

970 386 

49CFR 

173 1884 

393 1383 

571.. 27 

653 418 

664 418 

Proposed  Rules; 

232 195.  1418 

571 46 

50  CFR 

17 692.  1752 

226 „ 1388 

285....„ 667 

600 419 

622 290.  443.  1772 

648 444.  1773 

660 419 

Propossd  Rules: 

17 1418.  1948 

222 1807 

227 1807 

300 1812 

622 _ 1813 

648 466 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclu$Jon  from  • 
this  list  has  no  legal 
significance. 

1! 

RULES  GOING  MTO 
EFFECT  JANUATtY  13, 
1998  !| 

AQRICULTURE    || 
DEPARTMENT      |  j 

Food  Safety  and  llhspectlon 
Service 

Meat  and  poultry  ifispection: 
Pathogen  reduction;  hazard 
analysis  and  critical 
control  point  (HACCP) 
systems — 

Generic  E.  coH  testing  of 
turkeys;  sample 
collection:  published  11- 
14-97  \ 

ARCHITECTURALi  WnO 
TRANSPORTATION 
BARRIERS  COMPililANCE 
BOARD  T 

Bylaws;  update  and! 
streamlining;  published  1-13- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 

Airworthiness  direc  i  res: 

Boeing;  published  12-29-97 

Bombardier;  pubf$hed  12-9- 
97 

Empresa  Brasileifa  de 
Aeronautica  S.A.; 
published  12-201-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Long  term  contrabts  in  de 

minimis  cases; 

nonapplication  of  look- 

bact(  method;  published  1- 

13-98 


COMMENTS  DUI 
WEEK 


t 


NEXT 


AQRICULTURE 
DEPARTMENT 

Agricultural  Martceii^g 
Service 

Raisins  produced  from  grapes 
grown  in  Califomia; 
comments  due  by  1-12-98; 
published  11-13-9f7| 

COMMERCE  DEPARTMENT 
National  Oceanic  ar)d 
Atmospheric  Administration 

Fishery  conservatiorf  jand 
management: 


Alaska:  fisheries  of 
Exclusive  EoorKxnic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
•  X    comments  due  by  1-12- 
98;  published  11-12-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
correction;  comments 
due  by  1-14-98; 
published  12-23-97 
GuK  of  Alaska  groundfish; 
comments  due  by  1-14- 
98;  published  12-15-97 
PactTic  haiitMJt;  comments 
due  by  1-14-98; 
published  12-15-97 
West  States  and  Western 
Padfk;  fisheries — 
Northern  anctK>vy; 
comments  due  by  1-16- 
98;  published  12-17-97 
Marine  mammals: 
Commercial  fishing 
authorizatk>ns — 
Take  reduction  plan  and 
emergency  regulations; 
hearings;  comments 
due  by  1-14-98; 
published  12-12-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
servKes  (CHAMPUS): 
TRICARE  program; 
reimbursement;  comments 
due  by  1-13-98;  published 
11-14-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkm;  State  plans 
for  designated  facilities  and 
pollutants: 
North  Dakota:  comments 

due  by  1-14-98;  published 

12-15-97 
Air  quality  implementatkxi 
plans:  approval  and 
promulgatk>n;  various 
States: 
Arizona:  comments  due  by 

1-16-98;  published  12-17- 

97 

Cotorado;  coaeclkxi; 
comments  due  by  1-16- 
98:  published  12-17-97 
Montana;  comments  due  by 
1-14-98;  published  12-15- 
97 
Texas:  comments  due  by  1- 
16-98;  published  12-17-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


Alabama  et  al.;  comments 
due  by  1-12-98;  published 
12-2-97 
Teieviskm  broadcasting: 
Cable  televiskm  systems — 
InskJe  wiring;  comments 
due  by  1-13-98; 
published  11-14-97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  k>an  bank 
system: 

Federal  Home  Loan  Bank 
t>ylaws:  approval  authority: 
oommerrts  due  by  1-12- 
98:  published  12-11-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulaton  D): 
Weekly  reporters 
requirements:  move  to 
'        lagged  reserve 

maintenance  system; 
comments  due  by  1-12- 
98:  published  11-12-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildllfa  Service 
Endangered  and  threatened 
species: 

Gray  Wolf;  comments  due 
by  1-12-98:  published  12- 
11-97 

INTERIOR  DEPARTMENT 
National  Parte  Service 

Special  regulatkxis: 
Delaware  Water  Gap 
Natnnal  Recreatk>n  Area; 
designation  of  bicyde 
routes:  comments  due  by 
1-12-98:  published  11-13- 

INTERIOR  DEPARTMENT 
Surtace  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
redamatkm  plan 
sutKnissions: 

Oklahoma;  comments  due 
by  1-14-98:  published  12- 
15-97 
Surface  coal  mining  and 
reciamatk)n  operatk>ns: 
Ownership  and  control, 
permit  applicatk>n  process, 
and  improvidently  issued 
permits;  comments  due  by 
1-16-98:  published  1 1-26- 
97 

LABOR  DEPARTMENT 
Mine  Safety  and  Healtli 
^Administration 

Program  polk:y  letters: 
Occupatnnal  illnesses  of 
miners,  including  retired 
or  inactive  miners; 
reporting  requirements: 
comments  due  by  1-12- 
98;  published  11-12-97       » 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Freedom  of  Informatwn  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  1-12-98;  published 
11-13-97 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Indian  gaming  operations; 
annual  fees;  comn>ents 
.    due  by  1-15-98:  published 
12-16-97 

NUCLEAR  REGULATORY 
COMMISSION 

Productkm  and  utilization 
facilities:  domestic  licensing: 
Nudear  power  plants— 
Nudear  power  reactors; 
pennanent  shutdown 
financial  protectnn 
requirements;  comments 
due  by  1-13-98; 
published  10-30-97 
Rulemaking  petitions: 
Crane,  Peter  G.;  comments 
due  by  1-16-98;  published 
12-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Vessels  bound  for  ports  and 
places:  intematkinal  safety 
management  code 
vertficatnn  status; 
comments  due  by  1-12- 
98;  published  12-11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  AviatkHi 
Adminlstrstkxi 

Ainworthiness  directives: 
Airtxis;  comments  due  t)y  1- 

12-98;  published  12-11-97 
Dassault:  comments  due  by 

1-12-98;  published  12-11- 

97 

Domien  comments  due  by 
1-12-98:  published  12-11- 
97 

McDonnell  Douglas: 
comments  due  by  1-16- 
98;  published  11-17-97 

Saab;  comments  due  by  1- 
12-98;  published  12-11-97 
Class  E  airspace;  comments 

due  by  1-12-98;  published 

12-10-97 

TREASURY  DEPARTMENT 
Customs  Service 

Customs  relations  with 
Canada  and  Mexkx): 
Designatk>n  of  land  border 
crossing  kxations  for 
certain  conveyarKes; 
comments  due  by  1-16- 
98;  published  11-17-97 


IV 
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Trademaiks.  trade  names,  and 

oopyrif^its: 

Anticounterfeiting  Consumer 
Protection  Act;  disposition 
(A  merchandise  bearing 
counterfeit  American 
trademartts;  civil  penalties; 
comments  due  by  1-16- 
98;  published  11-17-97 

TREASURY  DEPARTMENT 
imemal  Revenue  Service 
Procedure  and  administration: 
Internal  revenue  law 

violations;  rewards  for 

information;  cross 

reference;  comments  due 

by  1-12-98;  published  10- 

14-97 

TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bark  Secrecy  Act; 
implementation — 
Exemptions  from  currency 
transactions  reporting; 
comments  due  by  1-16- 
98;  published  11-28-97 

UST  OF  PUBUC  LAWS 

The  List  of  Public  Laws  for 
the  105th  Congress,  First 
Session,  has  t>een  completed. 
It  wM  resume  when  bills  are 
enacted  into  Put)lic  Law 
during  the  second  session  of 
ttie  lOSth  Congress,  which 
convenes  on  January  27, 
1998. 


A  Cumulative  List  of 
Public  Laws  was  published  in 
ttie  Federal  Register  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  for  newly 
enacted  public  laws.  To 
subscnbe,  send  E-mail  to 
USTPROC@ETC.FED.QOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 


This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws  only.  The  text  of 
laws  is  not  available  through 
ttNs  service.  We  cannot 
respond  to  specific  inquiries 
sent  to  this  address. 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC. 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes^ 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k     Email:  gpoaccess@gpo.gov 
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Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefingsjapproximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(Two  Sessions] 

January  27.  1998  at  9:00  am.  and 
February  17,  1998  at  9:00  am. 
Office  of  the  Federal  Register  • 
Conference  Room 
800  North  Capitol  Street  NW., 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agency  for  IntJBJmational  Development 

NOTICES  I 

Agency  inform  akit 
Proposed  col  Ipc 


ion  collection  activities: 
lion;  comment  request,  2263 


Agriculture  Department 

See  Farm  Servioe  Agency 

See  Forest  Servke 

See  Rural  Business-Cooperative  Service 

See  Rural  Hou$tng  Service 

See  Rural  Utilities  Service 

Antitrust  Division 
NOTICES  I  I 

National  coopekitive  research  notifications: 
National  StoMge  Industry  Consortiiun,  2265-2266 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Vint  Hill  Fakms  Station,  VA;  disposal  and  reuse,  2219- 
2220    1 1 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  fhr  OMB  review;  comment  request,  2244- 
2245 

Coast  Guard 

RULES 

Drawbridge  op^iiations: 
New  Jersey,  2 1  41 

Commerce  Department 

See  Internationa  Trade  Administration 
See  National  0(|«anic  and  Atmospheric  Administration 
See  NatiooaJ  Tejlecommunications  and  Information 
Administration 
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Agency  informajtion  collection  activities: 
Subnussion  ft^t  OMB  review;  comment  request,  2199 
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Futures  comniission  merchants  and  introducing  brokers; 

minimim)  jfinancial  requirement  maintenance,  2188- 

2192        ; 

Copyright  Offic^,  Library  of  Congress 

RULES  i  I 

Copyright  arbitration  royalty  panel  rules  of  procedure: 
Noncommerci^  educational  broadcasting  compulsory 
license,  2tl|42-2146 

Defense  Department 

See  Army  Department 
See  Defense  Logistics  Agency 
NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2218-2219 
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National  Security  Education  Program;  institutional  grants 
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Executive  Committee,  2219 

Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  2220-2221    - 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2221-2222 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Nevada  Test  Site,  2222-2223 
Pantex  Plant,  TX.  2222 

Energy  Efficiency  and  Renewatiie  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Water  heating  standards;  design  options,  2186 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  faciUties  and  pollutants: 
Utah, 2154-2156 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  2146-2147 
Pennsylvania,  2147-2154 
Hazardous  waste  program  authorizations: 
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Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin,  2156-2163 
Diuron.  etc.,  2163-2167 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Test  methods  and  performance  specifications;  editorial 
changes  and  technical  corrections,  2194-2195 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Utah,  2195 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana.  2194 
NOTICES 
Meetings: 

FIFRA  Scientific  Advisory  Panel,  2231 
Pesticide,  food,  and  feed  additive  petitions: 
Ecolab,  Inc.,  2232-2237 
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Pesticide  programs: 
Food  Quality  Protection  Act — 
Pesticides  on  food,  consumer  information;  brochure 
availability,  2231-2232 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Gray  PCB  Site,  KY,  2237 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico  (XS  operations — 
Western  portion;  discharges  from  new  and  existing 
sources,  and  new  dischargers  in  offshore 
subcategory  of  oil  and  gas  extraction  category; 
general  permit,  2238-2240 
Water  pollution  control: 
Water  Resources  Development  Act — 
Sediment  contamination,  incidence  and  severity  in 
United  States.  2237-2238 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Fanii  Service  Agency 

RULES 

Program  regulations: 
Multiple  family  housing  borrowers  and  grant  recipients; 
management  and  supervision,  2135 

Federal  Aviation  Administration 

RULES 

Airmen  certification: 
Pilot,  flight  instructor,  ground  instructor,  and  pilot  school 
certification  rules 
Comments  disposition  and  conforming  amendments; 
correction,  2304  i  ' 

Class  E  airspace,  2136-2138 

Standard  instrument  approach  procedures,  2139-2140 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Lockheed-Martin  Model  382J;  automatic  thrust  control 
system,  2186-2188 
NOTICES 

Dispute  Resolution  for  Acquisition  Office;  relocation,  2296 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  2296-2297 

Federal  Communications  Commission 

RULES 

Personal  communications  services: 
Licenses  in  C  block  (broadband  PCS) — 
Installment  payment  financing,  2170-2171 

Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates: 
New  York,  2240-2241 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Duke  Energy  Corp.  et  al.  2228-2231 
Environmental  statements;  notice  of  intent: 

East  Tennessee  Natural  Gas  Co.;  correction,  2304 
Applications,  bearings,  determinations,  etc.: 

Alaska  Village  Electric  Corp.,  2223 

Aquamac  Corp.,  2223-2224 

CNG  Transmission  Corp.,  2224 


Coliunbia  Gulf  Transmission  Co.,  2224  ^ 

Gas  Transport.  Inc.,  2225 

Holyoke  Water  Power  Co.  et  al.,  2225 

Merrimac  Paper  Co.,  Inc.,  2226 

PG&E  Gas  Transmission,  2226-2227 

Southern  Natural  Gas  Co.,  2227 

Stringray  Pipeline  Co.,  2227 

Williams  Natural  Gas  Co.,  2227-2228 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Controlled  substances  and  alcohol  testing  management 

information  system  statistical  data;  random  alcohol 

testing  rate  reduction.  2172-2177 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Labor-management  committees  (FY  1998),  2241-2244 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  2244 

Fish  and  Wildlife  Service 

RULES 

National  wildlife  refuge  system: 

Hunting  and  fishing — 
Refuge  specific  regulations,  2178—2182 
NOTICES 
Environmental  statements;  availability,  etc.: 

Big  Muddy  National  Fish  and  Wildlife  Refuge.  MO.  2258 

Food  and  Drug  Administration 

NOTICES 

Medical  devices: 
Mammography  Quality  Standards  Act  of  1992;  inspection 
fees.  2245-2248 
Meetings: 
Medical  Devices  Advisory  Committee  et  al.,  2248-2249 
Vaccines  and  Related  Biological  Products  Advisory 
Committee,  2249-2250 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Helena  National  Forest,  MT,  2197-2198 
Meetings: 

National  Urban  and  Community  Forestry  Advisory 
Council,  2198 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2218-2219 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Housing  and  Urt)an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2257- 
2258 
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Immigrationj  iind  Naturalization  Service 

NOTICES 

Immigration! 
Direct  majll  program;  expansion;  correction,  2304 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Biueau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Intemai  Revenue  Service 

NOTICES 

Agency  info^ation  collection  activities: 
Proposed  collection;  comment  request.  2298-2301 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

international  trade  Administivtion 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  2200 
Antidumping! 
Qrcular  wr|ejlded  non-alloy  steel  pipe  from— 

Korea,  2200-2202 
Frozen  concentriated  orange  juice  from — 
Brazil,  2^2-2204 
Countervailing  duties: 
Live  swine  from —  .    • 

Canada.  d204-2212 
Export  trade  dertificates  of  review,  2212-2213 

Judicial  Conference  of  the  United  States 

NOTICES  j 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Bankruptcy  Procedure  Rules,  2263 

Justice  Dep^ftment 

See  Antitrust!  division 

See  Immigratkon  and  Naturalization  Service 

NOTICES 

Agency  inforrtiation  collection  activities: 

Submission  for  OMB  review;  comment  request,  2263- 
2265 
Pollution  control;  consent  judgments: 

Bethlehem  Structural  Products  Corp.,  2265  • 

Enviropur  West  Corp.,  2265  , 

l-abor  Department 

NOTICES 

Burma;  forcedl  labor  practices;  hearings,  2266 
North  American  Agreement  on  Labor  Cooperation: 
Mexico;  wditkers  at  export  processing  (maquiladora). 

plant;  pieedom  of  association  issues;  submission  9702 

hearing;  2266-2267 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Carbon  County,  WY;  Shirley  Mountain  area,  2258-2259 
Public  land  orders: 

CaUfomia,  i^59-2260 

Oregon.  22^0-2261 

Washingtonj  2261 
Recreation  management  restrictions,  etc.: 

Imperial  Sand  Dunes,  CA;  parking/camping  restrictions; 
suppleiijentary  rule;  correction,  2261-2262 


Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 
Circulars,  etc.: 
A-97,  2288-2290 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2218-2219 
Meetings: 
Life  and  Microgravity  Sciences  and  Apphcations 

Advisory  Committee,  2267 
Minority  Business  Resource  Advisory  Council,  2267- 
2268 

National  Archives  and  Records  Administration 

NOTICES 

Meetings: 
Electronic  Records  Work  Group,  2268 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2250- 

2251 
Meetings: 
Fogarty  International  Center  Advisory  Board,  2251 
National  Advisory  Environmental  Health  Sciences 

Council,  2251-2252 
National  Eye  Institute,  2252 
National  Institute  of  Child  Health  and  Human 

Development,  2253 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  2252,  2253-2254 
National  Institute  of  Mental  Health.  2253 
National  Institute  of  Nursing  Research,  2255 
National  Institute  on  Aging.  2252-2253 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  2252 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

Governors,  2255 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries- 
Atlantic  surf  clams  and  ocean  quahogs,  2182-2184 
Simimer  flounder,  scup,  and  black  sea  bass;  correction, 
2184-2185 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries- 
Corals,  2195-2196 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc.— 
Puget  Sound;  seismic  hazards  investigations.  2213- 
2216 
Meetings: 
International  Whaling  Commission,  2217 
Magnuson  Act  provisions;  effects  of  fishing  on  essential 
fish  habitat,  2217-2218 
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National  Telecommunications  and  Information 
Administration 

NOTtCES 
Meetings: 
Public  Interest  Obligations  of  Digital  Television 
Broadcasters  Advisory  Committee,  2218 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  2268-2270 
Meetings: 

'  Reactor  Safeguards  Advisory  Committee,  2270-2271 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  2271-2288 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Panama  Canal  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Supervising  Inspector;  references  deleted,  2141-2142 

Personnel  Management  Office 

RULES  *• 

Pay  administration: 
Fair  Labor  Standards  Act — 
Standardization  and  compliance;  correction,  2304    '^ 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2290 

Postal  Service 

RULES 

Organization  and  administration: 
Handicapped  persons;  access  to  postal  services, 

programs,  facilities,  and  employment;  discrimination 
complaint  filing  and  processing;  correction,  2304 

Public  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Toxicology  Program;  Scientific  Counselors 
Board,  2255-2256 
Organization,  functions,  and  authority  delegations: 

Centers  for  Disease  Control  and  Prevention,  2256-2257 

Railroad  Retirement  Board 

RULES 

General  administration;  information  disclosure  to  consular 
official,  2140-2141 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Colusa  Basin  Initial  Plan/Integrated  Resource 

Management  Program;  Colusa  Basin,  CA,  2262 


Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Multiple  family  housing  borrowers  and  grant  recipients; 
management  and  supervision,  2135 

Rural  Housing  Service 

RULES 

Program  regulations: 

Multiple  family  housing  borrowers  and  grant  recipients; 
management  and  supervision,  2135 
NOTICES 
Rural  housing: 

Section  515  loan  funds  recipients  list  (FY  1997),  2198 

Rural  Utilities  Service 

RULES  "' 

Program  regulations: 
Multiple  family  housing  borrowers  and  grant  recipients; 
management  and  supervision,  2135 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  bearings,  determinations,  etc.: 

PIMCO  Variable  Insurance  Trust  et  al,  2290-2294 

Struthers  Industries,  Inc.,  2294-2295 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah,  2192-2194 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
West  Isle  Line,  Inc.,  2297 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2301 

Trade  Representative,  Office  of  United  States 

NOTICES 

Trade  Agreements  Act: 

Threshold  adjustment;  correction,  2295 
Trade  Policy  Staff  Committee: 

Telecommimications  trade  agreements;  compliance, 
request  for  comments;  correction,  2295 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 
RULES 

Privacy  Act;  implementation,  2171-2172 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2295- 
2296 

Treasury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 
NOTICES 

Boycotts,  international: 
Countries  requiring  cooperation;  list,  2297-2298 
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Veterans  Affairs  Department 

NOTICES 

Agency  infottnation  collection  activities: 
Proposed  collection;  comment  request,  2302-2303 
Submissiqi^  for  OMB  review;  comment  request,  2303 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  fiii^ing  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  thb  Reader  Aids  section  at  the  end  of  this  issue. 


I 


Electronic  Aiklletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers,  Fejderal  Register  finding  aids,  and  a  list  of 

documents  qn  public  inspection  is  available  on  202-275- 

1538or275-H)920. 


vra 


Federal  Register  /  Vol.  61,  No.  9  /  Wednesday,  January  14,  1998  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 
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DEPARTMEI 


NT^OF 


AGRICULTURE 


Rural  Housing  ;$ervice 

Rural  Businesi^Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7CFRPart1l 


Management  and  Supervision  of 
Multiple  Family  Housing  Borrowers 
and  Grant  Recipients 

AQBICY:  Rural  Ijipusing  Service,  USDA. 
ACTION:  Final  i 


UMpu 


SUMMARY:  Rural  Housing  Service  is 
revising  its  regulation  by  deleting  the 
year  a  publication  referenced  was  last 
revised.  This  publication  is  the 
"Government  Aliiditing  Standards."  The 
intended  effect  trf  this  action  is  that 
future  revisions]  ^f  the  "General 
Accounting  Offke  Standards"  will  not 
necessitate  a  chatige  to  the  RHS 
regulation.         1 1 

EFFECTIVE  DATE: 'jbnuary  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  N.  Sheri|j|an,  Acting  Director, 
Multi-Family  Housing  Portfolio 
Management  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agriculture, 
Room  5321,  STOP  0782, 1400 
Independence  AVenue,  S.W., 
Washington.  D.C,  20250-0782, 
telephone:  (202)!  ^20-1600. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  is  [lot  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  Agency 
management.  This  action  is  not 
published  for  prior  notice  arid  comment 
under  the  Administrative  Procedure  Act 
since  it  involves  linly  internal  Agengy 


This  section  of  thlBl  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  Nagal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  lisRed  in  the  first  FEDERAL 
REGISTER  issue  ©f  each  week. 


management  and  publication  for 
comment  is  unnecessary  and  contrary  to 
the  public  interest. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Programs  Afiiected 

This  change  affects  the  following  RHS 
programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance:  10.405, 
"Farm  Labor  Housing  Loans  and 
Grants,"  10.411,  "Rural  Housing  Site 
Loans  and  Self-Help  Housing  Land 
Development  Loans,"  10.415,  "Rural 
Rental  Housing  Loans,"  and  10.427, 
"Rural  Rental  Assistance  Payments." 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0033  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection 
requirements  from  those  previously 
approved  by  OMB. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  agency  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
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statement  is  needed  for  a  rule,  section        / 
205  of  the  UMRA  generally  requires  the 
agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  and  tribal  governments,  or 
-  the  private  sector.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion 

7  CFR  1930.122(b)(4)(i)(A)(l),  refers  to 
the  "Government  Audit  Standards  (1988 
Revision)."  This  rulemaking  deletes  the 
words  "(1988  Revision)."  The  reason  for 
this  rulemaking  change  is  to  eliminate 
changes  to  the  RHS  regulation  because 
of  future  revisions  to  the  "Government 
Auditing  Standards." 

List  (tf  Subjects  in  7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs-Housing 
and  community  development.  Loan 
programs-Housing  and  community 
development.  Low  and  moderate 
income  housing.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  XVm,  title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1930— GENERAL 

1.  The  authority  citation  for  part  1930 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C  1989;  16 
U.S.C.  1005. 

SubfMrt  C— Managenient  and 
Supervision  of  Multiple  Family 
Housing  Borrowers  and  Grant 
Recipients 

§1930.122    [Amended] 

2.  Section  1930.122  (b)(4)(i)(A)(l)  is 
amended  by  removing  the  reference, 
"(1988  Revision)." 

Dated:  January  5. 1998. 
Jill  Long  Thompson. 

Under  Secretary  for  Rural  Development. 
IFR  Doc.  98-922  Filed  1-13-98;  8:45  am] 

BILUNG  CODE  341S-XV-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dociwt  No.  97-AGL-56] 

Modification  of  Class  E  Airspace; 
Ashtabula.  OH 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 

ACnON:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Ashtabula.  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  08  has  been 
developed  for  Ashtabula  Coimty 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
~  action  increases  the  radius  of  the 
existing  controlled  airspace. 
EFFECTIVE  DATE:  0901  UTC.  February  26. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  31, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Ashtabula, 
OH  (62  FR  58927).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Ashtabula. 


OH.  This  action  provides  adequate 
controlled  airspace  extending  upward 
bom  700  to  1200  feet  AGL  to  contain 
aircraft  executing  die  GPS  RWY  08  SIAP 
and  IFR  operations  at  Ashtabula  County 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  Tlie  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5    Ashtabula,  OH  (Revised] 

Ashtabula  County  Airport,  OH 

(Lat.  41''46'41"  N,  long.  80''41'44"  W) 


That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  6.5-miIe 
radius  of  the  Ashtabula  County  Airport. 

•         •         *         *         • 

Issued  in  Des  Plaines,  Illinois,  on 
December  15, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division.  ' 
[FR  Doc.  98-867  Filed  1-13-98;  8:45  am] 
BILUNQ  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  97-ASO-23I 

Establishment  of  Class  E  Airspace;  St 
Elmo,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  St.  Elmo,  AL.  iV 
Global  Positioning  System  (GPS) 
Runway  (RWY)  6  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  St.  Elmo  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Groimd 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Fhght 
Rules  (IFR)  operations  at  St.  Elmo 
Airport.  The  operating  status  of  the 
airport  will  change  from  Visual  Flight 
Rules  (VFR)  to  include  IFR  operations, 
concurrent  with  publication  of  the 
SL\P. 

EFFECTIVE  DATE:  0901  UTC.  February  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Airspace  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  31, 1997,  die  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  Class  E  airspace  at  St.  Ebno, 
AL  (62  FR  58930).  This  action  would 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  St.  Elmo  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  siuface  of  the  earth  are^ 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  Order. 


UMl 
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Interested  p^es  are  invited  to 
participate  in  libis  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  injecting  to  the  proposal 
were  received. 

The  Rule         ! 

This  amendnient  to  14  CFR  part  71 
establishes  Class  E  airspace  at  St.  Elmo, 
AL.  Additionally,  this  rule  makes  a 
technical  amendment  to  the  legal 
description  of  the  airspace  area  by 
adding  words  ^at  exclude  an  adjacent 
Class  E  airspacjel  area.  A  GPS  RWY  6 
SIAP  has  been  developed  for  St.  Elmo 
Airport.  Qmtrblled  airspace  extending 
upward  from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  St.  Elmo  Airport.  The 
operating  statu$  of  the  airport  will 
change  from  VFtl  to  include  IFR 
operations  concturent  with  publication 
of  this  SIAP. 

The  FAA  has!  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  reg^lato^y  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  zninjunal.  Since  this  is  a 
routine  matter  ttiat  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunl^r  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  ^  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air)^ ; 

Adoption  of  the  Amendment 

In  consideratipn  of  the  foregoing,  the 
Federal  AviatioiiiAdministration 
amends  14  CFR  \fiait  71  as  follows: 

PART  71— CESSATION  OF  CLASS  A. 
CLASS  B,  CLAdS  C,  CLASS  D  AND 
CLASS  E  AIRSI^ACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS  I 

1.  The  authori^ir  citation  for  14  CFR 
Part  71  continuels  to  read  as  follows: 

Authority:  49  UiS.C.  106(g),  40103,  40113. 
40120;  EO  10854.  H  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  38^ 

§71.1    [Amende 

2.  The  incorpddation  by  reference  in 
14  CFR  71.1  of  Ffelderal  Aviation 


Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth. 

*  •         •         *         • 

ASOALE5    St  Ehno,  AL  [New] 

St.  Elmo  Airport.  AL 
(Ut  30»30'09"  N.  long  88"16'25"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  sui^ce  within  a  6.4- 
mile  radius  of  St.  Elmo  AirpOTt,  excluding 
that  airspace  within  the  Mobile.  AL.  Qass  E 
airspace  area. 

*  •         *         »         • 

Issued  in  College  Park,  Georgia,  on 
December  11, 1997. 

Nancy  B.  Sheltoo, 

Actii^  Manager,  Air  Traffic  Division, 
Southern  Region.  *" 

[FR  Doc.  9»-668  Filed  1-13-98;  8:45  am] 

BIUMQ  CODE  4t1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Doclwt  No.  97-A6L-66] 

Modification  of  Class  E  Airspace; 
Akron,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  modifies  Class  E 
airspace  at  Akron,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SL\P) 
to  Runway  (RWY)  19  has  been 
developed  for  Kent  State  University 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  increases  the  radius  of  the 
existing  controlled  airspace. 
EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  TrafBc  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  31, 1997,  Uie  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Akron,  OH 
(62  FR  58929).  The  proposal  was  to  add 


controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  flight  Rules  (IFR)  operations 
in  controlled  airsp>ace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997-,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Akron,  OH. 
This  action  provides  adequate 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
aircraft  executing  the  GPS  RWY  19  SIAP 
and  IFR  operations  at  Kent  State 
University  Airport  by  increasing  the 
radius  of  the  existing  controlled 
ainpace  for  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so.  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the- 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  AND  CLASS  E 
AIRSPACE  AREAS;  AIRWAYS. 
ROUTES;  AND  REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR,  195»- 
1963  Comp.,  p.  389. 

$71.1    [AfiMftded] 

2.  The  incorporation  by  reference  in 
14  CFR  714  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  Akron,  OH  [Revised] 

Akron-Canton  Regional  Airport.  OH 

(Lat.  40'54'59"  N..  long.  81''26'33"  W.) 
Akron-Canton  Regional  ILS  Localizer 

(Lat.  40»55'  58"  N..  long  81°  26'  24"  W.) 
Akron-Fulton  International  Airport,  OH 

(Ut.  41»  02'  14"  N..  long.  81°  28'  02"  W.) 
Ravenna,  Portage  County  Airport.  OH 

(Lat.  41°  12'  37"  N..  long  81°  15'  06"  W.) 
Kent  State  University  Airport.  OH 
(Lat.  41°09'  07"  N..  long.  81°  24'  59"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Akron-Canton  Regional  Airport 
and  within  4.4  miles  each  side  of  the  Akron- 
Canton  Regional  Airport  south  localizer 
course  extending  from  the  6.7-mile  radius  to 
13.7  miles  south  of  the  airport,  and  within  a 
7.0-mile  radius  area  of  the  Akron-Fulton 
International  Airport,  within  a  6.3-mile 
radius  of  the  Portage  County  Airport,  and 
within  a  6.4-mile  radius  of  the  Kent  State 
University  Airport. 

Issued  in  Des  t'laines,  Illinois,  on 
December  15, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  98-866  Filed  1-13-98;  8:45  am] 
BILLINQ  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ASO-301 

Amendment  of  Class  E  Airspace; 
Sparta,  TN 

AQBCY:  Federal  Aviation 
AdminisUBtion  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  changes  the 
airport  name  of  the  White  County 
Airport  to  Upper  Cumberland  R^ional 
Airport.  This  amendment  also  makes  a 
technical  change  to  the  airspace 
description  without  actually  changing 
the  airspace  design.  This  change  is 
being  made  as  a  result  of  the  revocation 
of  an  adjoining  Class  E  airspace  area. 

EFFECTIVE  DATE:  0901  UTC,  February  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

The  name  of  the  White  Coimty 
Airport  was  changed  to  Upper 
Cumberland  Regional  on  June  17, 1993. 
Additionally,  an  adjacent  Class  E 
airspace  area  for  Cookeville,  TN,  was 
revoked  on  October  16, 1993.  Both  of 
these  changes  must  be  reflected  in  the 
legal  description  of  the  Sparta  Class  E 
airspace  description.  This  rule  will 
become  effective  on  the  date  specified 
in  the  EFFECTIVE  DATE  section.  Since  this 
action  is  technical  in  nature,  does  not 
change  the  airspace  design,  and  has  no 
impact  on  the  users  of  the  airspace, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  FAA  Order  7400.9E,  dated 
September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

The  amendment  to  14  CFR  part  71 . 
changes  the  airport  name  of  the  White 
County  Airport  to  Upper  Cumberland 
Regional  Airport.  This  amendment  also 
makes  a  technical  change  to  the  airspace 
description  without  actually  changing 
the  airspace  design.  This  change  is 
being  made  as  a  result  of  the  revocation 
of  an  adjoining  Class  E  airspace  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;EOl0854,  24FR9565,  3CFR,  1959-    ■ 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Para^aph  6005    Class  E  airspace  areas 
.extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASOTNE5    Sparta.  TN  (Revised) 

Upper  Cumberland  Regional  Airport.  TN 
(Lat.  36»03'25"N,  long.  85''31'47"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  9-mile  radius  of  Upper  Cumberland 
Regional  Airport,  excluding  that  airspace 
within  the  Smithville,  TN,  Class  E  airspace 
area. 


Issued  in  College  Park,  Georgia,  on 
December  18, 1997. 
Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

(FR  Doc.  98-862  Filed  1-13-98: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaHon  Administration 

14CFRPartd^ 

[Doclwt  No.  211^02;  Amdt  No.  1844] 

RIN  2120-AA6S 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendmenti 

AGENCY:  Fedetml  Aviation 
AdministratioQ  (FAA),  DOT. 
ACTION:  Final  lAile. 


SUMMARY:  This  amendment  establishes, 
amends,  suspiends,  or  revokes  Standard 
Instrument  Apbroach  Procedures 
(SIAPs)  for  o^ratlons  at  certain 
airports.  Theaa  regulatory  actions  are 
needed  because  of  changes  occurring  in 
die  National  ^drspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  trafBc  requirements. 
These  changefi  are  designed  to  provide 
safe  and  effident  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in{  ^e  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

AOfiiRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  4s  follows: 

For  Examinatii 


1.  FAA  Ruleis  Docket,  FAA 
Headquarters  ^kiilding,  800 
Independence  i^enue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  \tiutii  affected  airport  is 
located:  or      ! 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase  1 1 

Individual  SIAP.  copies  may  be 
obtained  frora:  | 

1.  FAA  Publl6  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DQ  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  whidi  the  affected  airport  is 
located.  | 

By  Subscriptioi  i] 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  pf  Documents,  U.S. 


Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  die  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

Tlie  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  die  respective  FDC/T 
NOTAMS  have  been  cancelled 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 


Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  die  TERPS  criteria 
were  applied  to  only  these  specffic 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  diarts.  The  circumstances 
which  created  the  need  for  all  diese 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediuv  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclosion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — <1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  26, 
1997. 

Richard  O.  Gordon. 

Acting  Director.  Flight  Standards  Service. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


2140        Federal  Register  /  Vol.  63.  No.  9  /  Wednesday,  January  14,  1998  /  Rules  and  Regulations 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  fo(  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 


2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23. 97.25. 97.27. 97.29. 97.33. 97.35 
[Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 


LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DMET,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  •  Effective  Upon  Publication 


FDCdate 


12/11/97 
12/12/97 
12/12/97 

12/12/97 
12/12/97 

12/12/97 
12/12/97 
12/15/97 
12/15/97 
12/15/97 

12/15«7 
12/15/97 
12/15/97 

12/15/97 
12/16/97 

12/16/97 

12/16/97 
<     12/17/97 

12/17/97 

12/17/97 

12/18/97 

12/18/97 

12/19/97 
12/19/97 
.  12/19/97 
12/19/97 
12/19/97 
12/19/97 
12/19/97 
12/19/97 

12/22/97 

12/22/97 
12/22/97 


State 


IN 

QA 

IN 

Ml 
NY 

NY 
OR 
MN 
MN 
MN 

MN 
MN 
OK 

OR 
MN 

MN 

TN 
TX 

TX 

TX 

OH 

OH 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
VA 

OK 

OK 
VA 


City 

VALPARAISO  ...... 

CANTON  

VALPARAISO 

LANSING 

PENN  YAN  

PENN  YAN  

PORTLAND  

MANKATO  

ROCHESTER  

ROCHESTER  

ROCHESTER  ....... 

ROCHESTER  

TULSA  

PORTLAND  

MANKATO  

MANKATO  

NASHVILLE 

WICHITA  FALLS  ., 

WICHITA  FALLS  .. 

WICHITA  FALLS  .. 

CLEVELAND  

HARRISON 

JACKSONVILLE  ... 
JACKSONVILLE  :.. 
JACKSONVILLE  ... 
JACKSONVILLE  ... 
JACKSONVILLE  ... 
JACKSONVILLE  ... 
JACKSONVILLE  ... 
ROANOKE 

OKLAHOMA  CITY 

OKLAHOMA  CITY 
LYNCHBURG  


Airport 

PORTER  COUNTY  MUNI  

CHEROKEE  COUNTY  

PORTER  COUNTY  MUNI  

CAPITAL  CITY 

PENN  YAN 

PENN  YAN  

PORTLAND  INTL  1. 

MANKATO  MUNI 

ROCHESTER  INTL  

ROCHESTER  INTL 

ROCHESTER  INTL  

ROCHESTER  INTL  

TULSA  INTL  

PORTLAND  INTL 

MANKATO  MUNI 

MANKATO  MUNI 

JOHN  C.  TUNE 

SHEPPARD     AFB/WICHITA     FALLS 

MUNI. 
SHEPPARD     AFB/WICHITA      FALLS 

MUNI. 
SHEPPARD      AFB/WICHITA      FALLS 

MUNI. 
CLEVELAND-HOPKINS  INTL  

CINCINNATI  WEST 

JACKSONVILLE  INTL  

JACKSONVILLE  INTL  

JACKSONVILLE  INTL  

JACKSONVILLE  INTL  

JACKSONVILLE  INTL 

JACKSONVILLE  INTL 

JACKSONVILLE  INTL 

ROANOKE       REGIONAL/WOODRUM 

FIELD. 
WILL  ROGERS  WORLD  

WILL  ROGERS  WORLD  

LYNCHBURG  REGIONAL  /PRESTON 
GLEN  FIELD. 


FDCNo. 


7/8112 
7/8142 
7/8129 

7/8140 
7/8126 

7/8127 
7/8134 
7/8186 
7/8166 
7/8167 

7/8184 
7/8185 
7/8182 

7/8176 
7/8216 

7/8217 

7/8209 
7/8235 

7/8236 

7/8238 

7/8272 

7/8255 

7/8303 
7/8304 
7/8305 
7/8306 
7/8307 
7/8308 
7/8309 
7/8317 

7/8339 

7/8341 
7/8353 


SIAP 


ILS  RWY  27.  AMDT  2B... 

NDBRWY4AMDT1... 

NDB  OR  GPS  RWY  27.  AMDT 
5A... 

ILS  RWY  10R.  AMDT  9A.. 

GPS  RWY  19  ORIG-A.  DE- 
LETE... 

GPS  RWY  1  ORIG-A.. 

ILS  RWY  10L  AMDT  1... 

ILS  RWY  33  ORIG... 

RADAR-1,AMDT7... 

VOR  OR  GPS  RWY  2.  AMDT 
15... 

ILS  RWY  13.  AMDT  5A... 

ILS  RWY  31,  AMDT  20A... 

NDB  OR  GPS  RWY  36R.  AMDT 
19A.. 

ILS  RWY  10R  AMDT  30C... 

VOR  OR  GPS  RWY  33,  AMDT 
6... 

VOR  OR  GPS  RWY  15.  AMDT 
5... 

LOaDME  RWY  19  AMDT  2... 

LOC  BC  RWY  15R.  AMDT  11... 

NDB  OR  GPS  RWY  33L,  AMDT 

10... 
ILS  RWY  33L,  AMDT  12A... 

VOR/DME  RNAV  OR  GPS  RWY 

10.  AMDT  11... 
VOR  OR  GPS  RWY  18,  AMDT 

3... 
NDB  RWY  31  ORIG... 
NDB  OR  GPS  RWY  7  AMDT  9... 
ILS  RWY  13  AMDT  5... 
RADAR  1  AMDT  6... 
LOC  BC  RWY  31  AMDT  8B... 
VOR  OR  GPS  RWY  31  ORIG... 
ILS  RWY  7  AMDT  12... 
LDA  RWY  6  AMDT  7A... 

VOR  OR  GPS  RWY  17L.  AMDT 

1A... 
ILS  RWY  17L.  ORIG-C... 
VOR  OR  GPS  RWY  3  AMDT 

11... 


IFR  Doc.  98-870  Filed  1-13-98;  8:45  am] 

MLLMQ  CODE  4910-1»-M 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  200 

RIN  3220-AB31 

General  Administration;  Disclosure 

agency:  Railroad  Retirement  Board. 


ACTION:  Final  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
permit  disclosing  of  pertinent 
information  to  a  consular  official  acting 
on  behalf  of  a  compatriot  who  has 
claimed  benefits  under  the  Railroad 
Retirement  Act  or  Railwad 
Unemployment  Insurance  Act. 

EFFECTIVE  DATE:  February  13, 1998. 


ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611, 
(312)  751-4929,  TDD  (312)  751-4701, 
(FTS  (312)  386-4701). 

SUPPLEMENTARY  INFORMATION:  Section 
200.8(g)  of  the  regulations  of  the  Board 
provides  for  disclosiue  of  information 


UMl 


Federal  Regiater  /  Vol.  63.  No.  9  /  Wednesday.  January  14.  1998  /  Rules  and  Regulations       2141 


obtained  by  tii^e  Board  in  the 
administratiqil  of  the  Railroad 
Retirement  and  Railroad  Unemployment 
Insiuance  Acts.  This  rulemaking 
amends  section  200.8(g)  to  permit 
disclosure  of  information  to  a  consular 
ofBcial  acting  on  behalf  of  a  compatriot 
who  has  daisied  benefits  under  the 
Railroad  Retirement  Act,  or  Railroad 
Unemployment  Insurance  Act.  Only 
information  pertinent  to  his  or  her  claim 
may  be  disclosed. 

Ine  rule  was  published  as  a  proposed 
rule  August  13, 1997  (62  FR  43295), 
requesting  comments  on  or  before 
October  14. 1H97.  No  comments  were 
received. 

The  Board,  jwith  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  detennin^  that  this  is  not  a  major 
rule  for  purpdses  of  Executive  Order 
12866.  Therefore,  no  regulatory  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

> 

Railroad  employees.  Railroad 
retirement. 

For  the  reasjons  set  out  in  the 
preamble.  titliJ20.  chapter  II,  Part  200  of 
the  Code  of  FMeral  Regulations  is 
amended  as  fdjlows: 

PART200-GJBNERAL 
ADMINISTRATION 

1.  The  authii>rity  citation  for  part  200 
continues  to  read  as  follows: 

Aiithorityr4S:U.S.Q  231f(b)(5)  and  45 
U.S.C  362;  §  200i4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  under  5  U.S.C  552a: 
§  200.6  also  issiM^  under  5  U.S.C.  552b;  and 
8  200.7  also  issued  under  31  U.S.C  3717. 

2.  Section  200.8  is  amended  by 
adding  new  paragraph  (g)(l2)  to  read  as 
follows: 

§  200.8    DIscloaure  of  information  obtained 
in  the  administitfUon  of  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemployment  Ihsurance  Act 

*  *        •        »        * 

(g)  Authoriz^  release  of 
information,  i  *  * 

*  *        »        »        * 

(12)  To  any  (|:()nsular  official,  other 
than  a  consular 'officer  of  a  country  to 
which  United  Slates  Treasury  checks 
and  warrants  may  not  be  sent,  acting  in 
behalf  of  a  compatriot  who  has  clfumed 
benefits  under  the  Raihoad  Retirement 
Act  or  Railroad  Unemployment 
Insurance  Act,  information  that  is 
pertinent  to  the  claim  and  that  the 
appUcant  himseilf  could  have  upon  his 
or  her  own  request. 


For  the  Board. 

Beatrice  Ezenki, 

Secretary  to  the  Board. 

IFR  Doc  98-850  Filed  1-13-98;  8:45  amj 

BIUING  COK  7MS-01-P 


Dated:  January 
By  Authority 


oTthe 


>,  1998. 
Board. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD05-87-090] 

Drawt)ridge  Operation  Regulations; 
Corson  Inlet.  Strathmere.  New  Jersey 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

bom  regulations. 


SUMMARY:  The  Commander.  Fifth  Coast 
Guard  District  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  drawbridge  across 
Corson  Inlet,  mile  0.9.  at  Strathmere. 
New  Jersey.  Beginning  at  6  a.m.  on 
January  12,  through  6  a.m.  on  February 
2, 1998,  the  bridge  will  be  maintained 
in  the  closed  position  to  navigation. 
This  closure  is  necessary  to  facilitate 
extensive  repairs  and  maintain  the 
bridge's  operational  integrity. 
DATES:  The  deviation  is  effective  from  6 
a.m.  on  January  12, 1998  imtil  6  a.m.  on 
February  2, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  The 
drawbridge  across  Corson  Inlet  is  owned 
and  operated  by  the  Cape  May  County 
Bridge  Commission  (CMCBC).  On 
December  2, 1997,  a  letter  was 
forwarded  to  the  Coast  Guard  by  the 
general  contractor  for  CMCBC 
requesting  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  to 
implement  extensive  repairs  and 
improvements  to  the  bridge.  The  current 
regulation  at  Title  33,  Code  of  Federal 
Regulations,  Section  117.714,  requires 
the  draw  to  open  on  signal  at  all  times, 
except  that  from  October  1  through  May 
15,  from  10  p.m.  to  6  a.m.,  the  draw 
need  only  open  if  at  least  two  hoius 
notice  is  given. 

The  bridge  repairs  include  the 
reconstruction  of  the  rest  pier  for  the 
single-leaf  bascule  span;  installation  of 
access  ladders;  strengthening 
deteriorated  concrete  pile  legs;  repairing 
the  undermined  areas  below  two  piers; 
and  various  concrete  spall  repairs.  Due 
to  the  two-girder  configuration  of  the 
bascule  span,  the  reconstruction  of  the 
rest  pier  requires  the  bascule  span  to  be 
locked  in  position  for  a  period  of  22 
days. 


The  Coast  Guard  reviewed  CMCBC's 
bridge  logs  for  1992  through  1996. 
According  to  the  bridge  logs,  this  bridge 
has  not  experienced  an  opening  for  a 
marine  vessel  during  the  winter  months 
bom  1992  to  1996.  Based  upon  these 
records,  vessels  are  not  expected  to  be 
negatively  impacted  by  the  temporary 
deviation. 

From  6  a.m.  on  January  12,  until  6 
a.m.  on  February  2, 1998,  this  deviation 
allows  the  drawbridge  across  Corson 
Inlet  to  remain  closed  to  navigation. 

Dated:  January  2, 1998. 
Roger  T.  Rufis,  Jr., 

Vice  Admiral,  U.S.  Coast  Guard  Commands. 

Fifth  Coast  Guard  District. 

(FR  Doc.  98-951  Filed  1-13-98;  8:45  amj 

MUMO  COOC  4t10-14-« 


PANAMA  CANAL  COMMISSION 

35  CFR  Parts  115, 117  and  119 
RiN  3207-AA42 

Board  of  Local  Inspectors; 
Composition  and  Functions;  Marine 
Accidents:  Investigations;  Control; 
Responsibility;  Licensing  of  Offlcera 

AQENCY:  Panama  Canal  Commission. 
ACTION:  Final  rule. 


SUMMARY:  The  Panama  Canal 
Commission  is  amending  its  rules  to 
delete  reference  to  the  administrative 
position  of  Supervising  Inspector.  This 
change  eliminates  a  level  of  review  of 
vessel  accident  investigations  by  the 
Board  of  Local  Inspectors,  reducing 
processing  time  for  its  investigative 
reports.  The  action  also  makes  some 
nomenclature  changes  called  for  by  an 
internal  reorganization  at  the 
Commission.  The  position  of 
Supervising  Inspector  is  not  mandated 
by  statute. 

DATES:  Effective  January  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills,  Secretary,  Panama  Canal 
Commission,  1825  I  Street  NW,  Suite 
1050,  Washington,  DC  20006-5402; 
Telephone:  (202)  634-6441;  Facsimile: 
(202)  634-6439;  or  John  L.  Haines,  Jr., 
General  Coimsel,  Panama  Canal 
Commission,  Facsimile:  011-507-272- 
3748. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Local  Inspectors  (BLI)  has  existed  at 
the  Panama  Canal  pursuant  to  statute  or 
executive  order  since  1912,  two  years 
before  the  waterway  opened  its  doors  to 
world  shipping.  The  BU's  primary 
functions  are  the  investigation  of  marine 
accidents  and  the  examination  and 
hcensing  of  pilots,  masters,  mates  and 
engineers  on  vessels  operating  in  Canal 
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waters.  The  Chainnan  and  other 
members  of  the  BLI  are  selected  from 
among  the  Canal's  senior  pilots  and, 
hence,  are  experienced  and 
knowledgeable  in  all  aspects  of 
navigating  vessels  through  the 
waterway.  Since  1966.  the  agency's 
Marine  Director  has  served,  ex  officio, 
as  Supervising  Inspector  and,  in  that 
latter  capacity,  has  overseen  the 
operations  of  the  BLI. 

Under  an  agency- wide  reorganization 
plan  motivated  by  the  upcoming 
transfer  of  the  Canal  to  Panama  at  the 
end  of  1999.  the  Marine  Director 
(previously  an  active-duty  or  retired 
U.S.  Naval  officer)  is  to  be  known  as  the 
Maritime  Operations  Director  and  is  no 
longer  required  to  have  shiprhandling 
experience.  That  change  eliminates  the 
need  for,  and  utility  of,  that  official's 
oversight  of  the  investigative  functions 
of  the  BLI  and,  in  keeping  with  the  goal 
of  streamlining  the  agency,  the 
administrative  position  of  Supervising 
Inspector  is  being  eliminated. 
Henceforth,  the  BLI  will  forward  its 
investigative  reports  directly  to  the 
Administrator  for  approval.  Duties 
previously  performed  by  the 
Supervising  Inspector  are  either  being 
eliminated  or,  primarily  in  the  area  of 
licensing,  assumed  by  the  Maritime 
Operations  Director  or  by  the 
Administrator  or  his  designee.  In  other 
portions  of  parts  115, 117  and  119  the 
title  Marine  Director  is  replaced  by 
Maritime  Operations  Director  as 
envisioned  by  the  said  reorganization. 

The  Commission  is  exempt  from 
Executive  Order  12866  and  its 
provisions  do  not  apply  to  this  rule. 
Even  if  the  Order  were  appUcable,  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act.  The 
implementation  of  the  rule  vill  have  no 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Finally,  the 
Administrator  of  the  Panama  Canal 
Commission  certifies  these  changes 
meet  the  applicable  standards  set  out  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects 

35  CFR  Part  115 

Organization  and  functions 
(Government  agencies),  Panama  Canal. 


35  CFR  Part  117 

Investigatiobs.  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

35  Cnm  Part  119 

Administrative  practice  and 
procedure.  Panama  Canal,  Seamen, 
Vessels. 

For  the  reasons  stated  in  the 
Preamble,  the  Panama  Canal 
Commission  amends  35  CFR  Parts  115, 
117  and  119  as  follows: 

PART  115— BOARD  OF  LOCAL 
INSPECTORS;  COMPOSITION  AND 
FUNCTIONS 

1.  The  authority  citation  for  part  115 
is  revised  to  read  as  follows: 

Authority:  22  U.S.C.  3778;  E.0. 12215, 45 
PR  36043,  3  CFR.  1980  Comp.,  p.  257. 

2.  Revise  §  115.1  to  read  as  follows: 

§  1 15.1    Board  of  Local  Inspectors. 

There  is  hereby  continued  the  Board 
of  Local  Inspectors  of  the  Panama  Canal 
Conunission,  constituted  as  provided  in 
§  1 15.2.  which  shall  perform,  conduct 
and  execute — 

(a)  The  investigations  called  for  by  22 
U.S.C.  3778; 

(b)  The  functions  and  responsibiUties 
with  which  it  is  vested  by  this  part  and 
by  parts  117  and  119  of  this  chapter; 
and 

(c)  Such  other  duties  in  matters  of  a 
marine  character  as  it  may  be  assigned 
fit)m  time  to  time  by  the  Administrator. 

3.  Amend  §  115.2  as  follows: 

a.  In  paragraph  (a),  introductory  text, 
remove  the  words  "in  paragraphs  (b) 
and  (c)"  and  add,  in  their  place,  the 
words  "in  paragraph  (b)"; 

b.  Revise  paragraph  (b)  to  read  as  set 
forth  below. 

c  Remove  paragraph  (c);  and 
d.  Redesignate  paragraph  (d)  as 
paragraph  (c),  and  remove  the  words 
"Supervising  Inspector"  and  add,  in 
their  place,  the  word  "Chairman". 

§115.2    Composition  of  the  Board. 

*        *        •        •        * 

(b)  In  the  absence  of  the  Chairman,  or 
where  the  subject  matter  or 
circiunstances  of  a  particular  accident 
warrant  such  action,  the  Administrator 
may  designate  an  alternate  to  replace 
any  official  regularly  serving  on  the 
Board. 


PART  117— MARINE  ACCIDENTS; 
INVESTIGATIONS;  CONTROL; 
RESPONSIBILITY 

1.  The  authority  citation  for  part  117 
is  revised  to  read  as  follows: 


Authority:  22  U.S.C  3778;  E.0. 12215, 45 
PR  36043.  3  CFR,  1980  Comp..  p.  257. 

§117.1    [Amended] 

2.  Amend  §  117.1  as  follows: 

a.  In  paragraphs  (b)  and  (d)(2),  remove 
the  words  "Supervising  Inspector"  and 
add.  in  their  place,  the  words  "Maritime 
Operations  Director";  and 

b.  In  paragraph  (c)  introductory  text, 
remove  the  woids  "Supervising 
Inspector  or". 

3.  Revise  §  117.3  to  read  as  follows: 

§117.3    Reports  by  Board  to  the 
Administrator. 

The  Board  shall  submit  reports  of  all 
marine  accident  investigations 
conducted  by  it  to  the  Administrator  for 
approval.  Such  reports  shall  set  forth  in 
detail  the  facts  and  circumstances 
surrounding  the  accident  and  bearing 
upon  its  proximate  causation,  the  nature 
and  extent  of  the  injiuy.  and  the  amoimt 
of  damages,  if  any.  occasioned  by  such 
injury.  "Ilie  reports  shall  include  a 
transcript  of  the  record  of  the  Board's 
investigation,  together  with  its  findings 
and  opinions  respecting  the  accident. 
All  findings  and  opinions  of  the  Board 
shall  be  rendered  by  a  full  Board  after 
a  review  of  the  entire  transcript,  even 
though  the  hearing  may  have  been 
conducted  by  a  single  member  of  the 
Board  or  by  a  two-man  Board.  Reports 
of  the  Board  do  not  become  final  imtil 
they  are  approved  by  the  Administrator. 

PART  119— UCENSING  OF  OFFICERS 

1.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C  3811,  E.0. 12215,  45 
PR  36043. 

2.  In  part  119.  remove  the  words 
"Supervising  Inspector"  and  add,  in 
their  place,  the  words  "Maritime 
Operations  Director",  wherever  they 
appear. 

Dated:  January  7, 1998. 
Alberto  Aleman  Zubieta, 
Administrator. 
(PR  Doc.  98-845  Filed  1-13-98;  8:45  am) 
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Copyright  Office 

37  CFR  Part  253 

[Docket  No.  96-6  CARP  NCBRA] 

Noncommercial  Educational 
Broadcasting  Compulsory  License 

AGENCY:  Copyright  Office,  Library  of 
Congress. 


UMl 
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action:  Fina)^. 


SUMMARY:  Tb«  Copyright  Office  of  the 
Library  of  Conigress  is  announcing  the 
adoption  of  &t>al  rules  governing  the 
terms  and  rates  of  cop^ight  royalty 
payments  wiih  respect  to  cotain  uses  by 
public  broadcasting  entities  of 
published  nqndramatic  musical  works, 
and  publishejd  pictorial,  graphic,  and 
scidptural  w(>t-ks. 
EFFECTIVE  OAtt:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Caison,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor. 
Copyright  ArUtration  Royalty  Panel 
(CARP),  P.O.  |Box  70977,  Southwest 
SUtion,  WasUngton,  D.C  20024. 
Telephone  (202)  707-8380.  Telefiax: 
(202) 707-8366. 

SUPPLEMENTAI^  INFORMATION: 
L  Background 

Section  11$  of  the  Copyright  Act,  17 
U.S.C.,  createisi  a  compulsory  license  for 
the  use  of  published  nondramatic 
musical  w(H-k$  and  published  pictorial, 
graphic,  and  Mulptural  works  in 
connection  vimh  noncommercial 
broadcasting.  Terms  and  rates  for  this 
compulsory  license,  applicable  to 
parties  who  are  not  subject  to  privately 
negotiated  licHnses,  are  published  in  37 
CFR  part  253  jckd  are  subject  to 
adjustment  atlnye  year  intervals.  17 
U.S.C.  118(c).;  The  last  adjustment  of  the 
terms  and  ratM  for  the  section  118 
license  occur^  in  1992,  making  1997 
a  window  yeajii  for  the  adjustment  of 
these  terms  ai^d  rates.  57  PR  60954 
(December  22l[1992). 

Section  lia{(b)  provides  that  any 
copyright  owAer  and  any  public 
broadcasting  entity  may  negotiate  the 
rates  and  terms  for  the  compulsory 
license,  or  in  the  absence  of  a  negotiated 
license, 

the  Librarian  of  Congress  shall,  pursuant  to 
Chapter  8,  convene  a  copyright  arbitration 
royalty  panel  to  determine  and  publish  in  the 
Federal  Register  »  schedule  of  rates  and   ' 
terms  which,  su|b(ject  to  paragraph  (2),  shalh 
be  binding  on  all  owners  of  copyright  in 
works  specified  by  this  subsection  and  public 
broadcasting  entities,  regardless  of  whether 
such  copyright  oivners  have  submitted 
proposals  to  thej  librarian  of  Congress  *  *  * 

Interested  puties  who  submit 
proposals  for  adjusting  the  terms  and 
rates  for  the  seotion  118  license  directly 
to  the  Librariah  of  Congress  may 
petition  the  Librarian  to  submit  these 
proposals  to  a  public  notice  and 
comment  proceeding,  whereby 
cop]rright  ownfiks  and  users  that  would 
be  affected  by  ae  proposals  are  given 
to  challenge  them.  37 


the  opporiunit  ^ 

CFR  251.63.  Aiy  party  who  objects  to 


the  proposed  terms  and  rates  must 
submit,  in  tiun,  their  challenges  by  a 
date  certain,  and  must  be  willing  to 
participate  in  the  Copyright  Arbitration 
Royal^  Panel  (CARP)  proceeding 
adjusting  the  section  118  terms  and 
rates.  If  no  challenges  are  received,  or  if 
challenges  are  received  by  an  interested 
party  who  will  not  participate  in  a 
CARP  proceeding,  the  Lilwarian  may 
adopt  the  terms  and  rates  of  the 
proposals. 

Accordingly,  interested  copyright 
owners  and  users  of  these  vtotka  may 
file  either  a  voluntary  agreement  or  a. 
joint  proposal  outlining  the  adjustments 
to  the  terms  and  rates  for  the  section  118 
license:  or  in  the  case  of  unaffiliated 
cop3nlght  owners,'  the  users  may 
submit  their  proposals  for  the 
adjustment  of  the  terms  and  rates  of  the 
section  118  Ucense  directly  to  the  - 
Lil^rarian  pf  Congress.  See  62  PR  51619 
(October  2, 1997)  and  62  FR  63502 
(December  1, 1997).  A  joint  proposal 
differs  significantly  fit>m  a  voluntary 
settlement.  The  parties  to  a  voluntary 
agreement  represent  all  persons  who 
would  be  affected  by  the  agreement  and 
the  parties  have  the  authority  to  bind 
their  members.  In  a  joint  proposal,  the 
parties  to  the  agreement  do  not 
represent  all  persons  who  would  be 
affected  by  the  agreement,  or  if  they  do, 
at  least  one  of  the  parties  does  not  have 
the  authority  to  bind  its  members. 

n.  This  Proceeding 

The  Office  commenced  the  process  for 
adjusting  the  section  118  rates  and 
terms  with  the  publication  of  a  Federal 
Register  notice  announcing  a 
negotiation  period  during  which 
interested  parties  could  negotiate 
volimtary  License  agreements  that  are 
"given  effect  in  lieu  of  any 
determination  by  the  Librarian  of 
Congress:  Provided,  That  copies  of  such 
agreements  are  filed  in  the  Copyright 
Office  within  thirty  days  of  execution." 
17  U.S.C.  118(b)(2).  The  notice  also 
requested  comment  on  the  need  for  a 
CARP  to  set  the  rates  and  terms,  in 
addition  to  setting  a  precontroversy 
discovery  schedule  and  an  initiation 
date  for  the  CARP.  61  FR  54459 
(October  18, 1996). 

On  November  11, 1996,  the  National 
Public  Radio,  the  Public  Broadcasting 
Service,  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc.  (BMI)» 
SESAC,  Inc.,  the  National  Music 
Publishers  Association,  Inc.  (NMPA), 


'  An  unaffiliated  copyright  owner  is  one  whose 
interests  are  not  represented  by  a  performing  rights 
society,  or  by  any  other  organization  participating 
in  the  proceeding. 


and  the  Harry  Fox  Agency,  Inc.  filed 
notices  of  intent  to  participate.  On  Jime 
19, 1997,  the  National  Rel^ous 
Broadcasters  Music  License  Committee 
requested  leave  to  file  its  notice  of 
intent  to  participate  after  the  deadline 
for  making  this  filing  had  passed.  The 
Register  granted  its  motion  and  accepted 
the  filing.  Order  in  Docket  No.  96-6 
CARP  NCBRA  (July  30, 1997).  Two 
additional  parties.  The  American 
Council  on  Education  and  The  National 
Federation  of  Community  Broadcasters, 
did  not  file  notices  of  intent  to 
participate,  although  they  participated 
in  the  negotiations  of  certain  rates  and 
terms  of  interest  to  their  members. 

Upon  the  request  of  the  parties,  the 
Office  vacated  the  schedule  set  in  the 
October  18. 1996,  order  in  order  to 
allow  the  parties  man  time  to  negotiate 
the  rates  and  terms  for  the  section  118 
compulsory  license.  In  July  1997, 
however,  the  parties  informed  the  Office 
that  the  negotiations  had  been 
unproductive  and  identified  the  need  to 
convene  a  CARP  to  set  reasonable  terms 
and  rates.  At  this  time,  the  Office  set  a 
new  schedule  for  the  45-day 
precontroversy  discovery  period, 
including  a  date  for  submitting 
proposals  for  the  payment  of  royalties  to 
unaffiliated  copyright  owners  and  a  date 
for  initiating  the  CARP.  Order  in  Docket 
No.  96-6  CARP  NCBRA  (July  30, 1997). 
In  accordance  with  the  new  scbedule, 
the  National  Rehgious  Broadcasters 
Music  License  Committee  (NRBMLC), 
the  Public  Broadcasting  Service,  and  the 
National  Public  Radio  filed  proposed 
rates  and  terms  for  the  payment  of 
royalty  fees  to  unaffiliated  copyright 
owners  on  September  2, 1997. 
Subsequently,  on  October  1, 1997,  the 
parties  filed  additional  joint  proposals 
for  fiuther  adjusting  the  rates  and  terms 
of  the  section  118  compulsory  license 
and  notices  of  settlement.  The  only 
terms  and  rates  not  addressed  in 
proposed  regulations  or  a  joint 
settlement  concern  the  terms  and  rates 
relating  to  the  performance  of  musical 
compositions  in  the  repertories  of 
ASCAP  and  BMI  by  PBS  and  NPR.  2 

The  Office  has  published  all  the 
proposed  rates  and  terms  in  the  Federal 
Re^er  for  public  review  and 
comment,  pursuant  to  37  CFR  251.63. 
62  FR  51619  (October  2, 1997)  and  62 
FR  63502  (December  1, 1997).  The 
December  1, 1997,  notice  announced 
that  the  proposed  regulations  would 
become  final  on  January  1, 1998,  imless 
an  interested  party  filed  a  challenge  to 


'The  Office  shall  convene  a  CARP  to  determine 
the  appropriate  rater  and  temu  in  this  instance.  See 
Order  in  Docket  No.  96-4  CARP  NCBRA  (July  30, 
1997).  Currently,  these  parties  are  engaged  in 
precontroversy  discovery. 
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the  proposed  regulations  and  a  Notice  of  will  have  no  significant  impact.  The  S  253.4    Perfonnance  of  musical 

Intent  to  Participate  in  a  CARP  Copyright  Act  creates  a  compulsory  compositions  by  PBS,  NPR  and  other  public 

proceeding,  on  or  before  December  29,  license  for  the  use  of  published  broadcasting  entities  engaged  In  the 

1997.  62  FR  63502  (December  1 ,  1997).  nondramatic  musical  works  and  activities  sat  forth  in  17  U.S.C.  1 18(d). 

See  also  62  FR  65777  (December  16,  published  pictorial,  graphic,  and  Th®  following  schedule  of  rates  and 

1997)  (correction  notice  clarifying  the  sculptural  works  in  connection  with  terms  shall  apply  to  the  perfonnance  by 

filing  dates).  noncommercial  broadcasting.  The  PBS,  NPR  and  other  public  broadcasting 

The  proposed  regulations,  however.  purpose  of  such  compulsory  license  is  entities  engaged  in  activities  set  forth  in 

did  not  include  the  1 998  rates  for  the  to  allow  any  business  small  or  large  to  17  U.S.C.  1 18(d)  of  copyrighted 

use  of  published  nondramatic  musical  make  use  ofthe  compulsory  license  published  nondramatic  musical 

compositions  in  the  repertories  of  instead  of  privately  negotiating  rates  compositions,  except  for  public 

ASCAP  and  BNffl  by  public  broadcasting  and  terms.  Rehance  on  the  compulsory  broadcasting  entities  covered  by 

entities  Ucensed  to  colleges,  universities  license  saves  time,  effort,  and  expense.  §§  253.5  and  253.6.  and  except  for 

and  other  nonprofit  educational                     The  rates  and  terms  of  such  compositions  which  are  the  subject  of 

mstitutions  not  affiliated  with  National  compulsory  license  are  subject  to  voluntary  license  agreements,  or 

Public  Radio.  In  their  direct  cases,  adjustment  at  five  year  intervals.  The  compositions  in  die  repertories  of 

ASCAP  and  Bivfl  proposed  that  the1998  last  setting  of  terms  and  rates  was  ASCAP.  BMI  or  SESAC  which  are 

rate  should  be  die  current  rate  adjusted  published  in  die  Federal  Register  in  licensed  on  terms  and  conditions 

for  a  cost  of  hvmg  moease  according  1992.  The  Office  initiated  die  process  estabfished  by  a  duly  empowered 

to  the  ineUiodolosr  adopted  by  die  fo^  adjusting  rates  and  terms  on  October  Copyright  Arbitration  Royalty  Panel 

5"^no?P^^     ^^^  ^y  Tnbunal  m  jg.  1996.  by  announcing  a  negotiation  pursuant  to  die  procedures  set  forth  in 

Sf  iom  nfi^  '"^,^0*  Kfi"^-  "  P«"od-  The  law  require!  die  Office  to  subchapter  B  of  37  CFR.  part  251. 

FR  49010  (December29, 1987)  The  convene  a  Copyright  Arbitration  Royalty  («)  Determination  of  royalty  rates.  (1) 

Office  stated  m  die  December  1, 1997,  p^^^  (CARP)  if  the  parties  do  not  agree  ^ot  die  performance  of  such  a  work  in 

notice  diat  It  would  publish  diese  rates  upon  die  rates  and  terms.  The  Office^  a  feature  presentation  of  PBS:    ■ 

"•Se  CopyS^t  S  has  received  no  ^,f  «««d  die  original  schedule  in  order  to  I99a-2002 $211.53 

comments  or  Notices  of  Intent  to  aUow  die  parties  more  tune  to  negotiate  (2)  Por  die  performance  of  such  a 

Participate  in  a  CARP  proceeding  in  ^^  "*f  ^°  *®™^  ^°/,?*«  ^^'°°  ^ ^^  ^ork  as  background  or  dieme  music  in 

response  to  its  notices  announcing  die  fu '^^J'r^^  1'^°^-  ^^  «^o"»^ceme°ts  a  PBS  program: 

proposed  regulations  for  adjusting  wlfi^JfiS*  ^^2!!,^"  P"*'^^^^^  1998-2002 $53.59 

certain  rates  and  terms  of  die  both  in  die  Federal  Register  and  onhne  ,,.„      .          ,                  .       .*"'*" 

noncommercial  educational  (http7/lcwebs.  ocgov/copynght).  At  die  O)  for  the  performance  of  such  a 

broadcasting  compulsory  license.  conclusion  of  die  negotiation  period,  die  work  m  a  feature  presentation  of  a 

Therefore,  the  Office  announces  die  rates  and  terms  were  agreed  upon  by  die  station  of  PBS: 

adoption  of  die  proposed  regulations  ^^^^  ^'"^^P*  "^  °°«  "^  "^^^  <*°««  1998-2002 $i8.08 

pubhshed  on  December  1 .  1997,  as  final  T*           any  small  business.  The  (4)  por  the  perfonnance  of  such  a 

regulations,  including  die  rate  for  die  businesses  which  did  not  reach  work  as  background  or  dieme  music  in 

perfonnance  of  musical  compositions  in  ^f  cement  are  all  dommant  m  dieir  field  g  program  of  a  station  of  PBS: 

die  ASCAP  and  BMI  repertories  by  of  operation.  1998-2002 .'. „ $3.81 

public  broadcasting  entities  Ucensed  to  List  of  Subjects  in  37  CFR  Part  253  fcii?„.»i,         t                 c      u 

coUeges  and  universities.                                  ^         .,7^,     .     „  ^.  Tl  (5)  For  the  perfonnance  of  sudi  a 

The  Office  has  calculated  diese  lalgs          Copynght.  Music.  Radio.  Television.  work  m  a  feature  presentation  of  NPR: 

based  on  a  2.1%  change  in  die  Final  Regulations  1998-2002 $21.44 

Consumer  Price  Index  (CPI).  during  die          p     ^   masons  set  forth  in  thp  ^^^  ^O'  ^«  perfonnance  of  such  a 

rD^^",'Sie";^ru;et'^r  p^s:zs^'r^r3?cFR  ^j^-^^^^o.^.^^.^ 

published  prior  to  die  December  1,  part  253  as  follows:  1998-2002T. ". $520 

1997.  (1996's  figure  was  158.3;  1997*s  PART  2S3— USE  OP  CERTAIN  ,-1  r,      .! 1 , 

figure  was  161.6.  based  on  1982-1984  COPYRram^D  WORKS  IN  (7)  For  the  perfonnance  of  such  a 

"»"i?ri!°^-'1°"".^^«  °^^°  *«  cSnNE^N  vJSl     ^  TtionTf  ^r  P"^^'^*^"""  °'^ 

Zf^    }^'  ^^  -d'ustment  in  die  NONCOMMERCIAL  EDUCATIONAL  ioo8!2oS2 

royalty  rate  for  the  use  of  musical  BROADCASTING  1998-2002 $1.52 

compositions  in  die  repertory  of  ASCAP  (8)  For  die  performance  of  such  work 

and  BMI  is  $222.  The  rate  for  die  use  of          1-  The  authority  citation  for  part  253  as  background  or  theme  music  in  a 

musical  works  in  the  SESAC  repertory.  continues  to  read  as  follows:  program  of  a  station  of  NPR: 

which  in  subsequent  years  wiU  be                   Authority:  17  U.S.C.  118.  801(b)(1)  and  1998-2002 $54 

adjusted  m  a  like  manner,  was  set  at  $60  803. 

in  the  joint  proposal  submitted  by 

SESAC  and  die  American  Councd  on  ^^^-^    [Amended]  (c)  *  •  *  Any  local  PBS  and  NPR 

Education  and  included  in  die  proposed        2.  The  first  sentence  of  §  253.1  is  station  that  shall  be  required  by  die 

regulations  at  37  CFR  253.5(c)(3).  amended  to  remove  die  year  dates  provisions  of  any  voluntary  license 

K.<mUt»r,  in-^5kjis»„  A^  "1993"  and  "1997"  and  to  add  in  dieir  agreement  widi  ASCAP  or  BMI  covering 

Regulatory  Flexibdity  Act  place  ••1998"  and  "2002",  respectively. 

Consistent  with  the  requirements  of  3.  Section  253.4  is  amended  by 

the  Regulatory  Flexibility  Act.  the  revising  the  introductory  text. 

Copyright  Office  has  considered  die  paragraphs  (a)(1)  duough  (8),  and  die  ^ 

efCectofthis  final  regulation  on  small  last  sentence  of  paragraph  (c)  to  read  as 

businesses  and  has  determined  that  it  follows: 
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the  license  peitipd  January  1, 1998,  to 
December  31,  ^002,  to  prepare  a  music 
use  report  shall;  upon  request  of  a 
copyright  owner  who  believes  a  musical 
composition  of  such  owner  has  been 
performed  und^r  the  terms  of  this 
schedule,  permit  such  copyright  owner 
to  examine  thei  report. 
•        *        *     ' '  *        * 

4.  In  §  253.5]  ^graphs  (c)  (1) 
through  (3)  arej  Wsed  to  read  as 
follows:  ' 

$253.5    PerforrMmce  of  musical 
eofnposltions  by  public  broadcasting 
entities  licsf 
universities. 


ocollsgesand 


(c)»  ' 

(1)  For  all  sucli  compositions  in  the 
repertory  of  ASCAP,  $222  annually. , 

(2)  For  all  supfa  compositions  in  the 
repertory  of  BNU,  $222  annually. 

(3)  For  all  sutrb  compositions  in  the 
repertory  of  SEjSAC,  $60  annually. 


5.  In  §253.6, 
to  read  as  foUo' 


,  paragraph  (c)  is  revised 

iws: 


$253.6    Perfonitance  of  musicai 


compositions  b| 
entities. 


[ 


>ltMr  public  broadcasting 


(c)  Royalty  n^.  A  public  broadcasting 
entity  within  \h4  scope  of  this  section 
may  perform  pijiblished  nondramatic 
musical  compo^tions  subject  to  the 
following  schedule  of  royalty  rates: 

(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP,  in  1998,  $375;  in 
1999,  $390;  in  2000,  $405;  in  2001, 
$420;  in  2002,  ^40. 

(2)  For  all  sucb  compositions  in  the 
repertory  of  BMt  in  1998,  $375;  in  1999, 
$390;  in  2000,  $405;  in  2001,  $420;  in 
2002,  $440. 

(3)  For  all  sud||  compositions  in  the 
repertory  of  SESAC,  in  1998.  $78;  in 
1999,  $82;  in  2q(io.  $86;  in  2001,  $89; 
in  2002,  $92.       I 

(4)  For  the  performance  of  any  other 
such  compositipns,  in  1998  through 
2002, $1. 

•        *        •         ►        • 

6.  Section  253.7  is  amended  by 
revising  paragraph  (a);  revising  the 
schedules  in  paragraphs  (b)(1)  (i)  and 
(ii),  (b)(2)  and  (bX4);  and  revising  the 
last  sentence  of  paragraph  (b)(5)  to  read 
as  follows: 


$253.7    Recording  Rights,  Rates  and 
Tenns. 

(a)  Scope.  Thiki  section  establishes 
rates  and  terms  fir  the  recording  of 
nondramatic  performances  and  displays 
of  musical  worka^  other  than  * 
compositions  subject  to  voluntary 
license  agreemehts,  or  compositions 


represented  by  the  Harry  Fox  Agency, 
Inc.,  SESAC,  and/or  the  National  Music 
Publishers  Association  and  which  are 
licensed  on  terms  and  conditions 
established  by  a  duly  empowered 
Copyright  Arbitration  Royalty  Panel 
piusuant  to  the  procedures  set  forth  in 
this  subchapter,  on  and  for  the  radio 
and  television  programs  of  public 
broadcasting  entities,  whether  or  not  in 
synchronization  or  timed  relationship 
with  the  visual  or  aural  content,  and  for 
the  making,  reproduction,  and 
distribution  of  copies  and  phonorecords 
of  public  broadcasting  programs 
containing  such  nondramatic 
performances  and  displays  of  musical 
works  solely  for  the  purpose  of 
transmission  by  public  broadcasting 
entities.  The  rates  and  terms  established 
in  this  schedule  include  the  making  of 
the  reproductions  described  in  17  U.S.C. 
118(d)(3). 
(b) 


(1) 
(i)' 


*  • 
*-  * 


Feature 

Concert  feature  (per  minute) ... 

Background 

Theme: 

Single  program  or  first  se- 
ries program  

Other  series  program  

(ii)'   *   * 


Feature 

Concert  feature  (per  minute) 

Background  

Theme: 

Single  program  or  first  se- 
ries program 

Other  series  program 


1998-2002 

S106.04 

31.84 

53.59 


53.59 
21.75 

1998-2002 

$8.76 

2.30 

3.81 


(2)*   •   * 

Feature  

Concert  feature  (per  half  hour) 

Background  

Theme: 

Single  program  or  first  se- 
ries program 

Other  series  program  

*         •         •         *         * 

(4)*   *   • 


3.81 
1.52 


1998-2002 

SI  1.48 

16.85 

5.75 


5.75 
2.29 


1998-2002 
$.74 


Feature , 

Feature  (concert)(per  half 

hour) „ 1.54 

Background  .37 

(5)  *  *  •  Such  succeeding  uses 
which  are  subsequent  to  December  31, 
2002,  shall  be  subject  to  the  royalty  rates 
established  in  this  schedule. 
•        **••' 

7.  In  §  253.8,  paragraph  (b)(1)  and  the 
last  sentence  of  paragraph  (f)(1)  are 
revised  as  follows  ( the  undesignated 
paragraph  following  paragraph  (b)(1)  is 
imchanged): 


$253.8    Terms  and  rstes  of  royalty 
paymsnts  for  the  use  of  published  pictorial, 
graphic  and  sculptural  worics. 

•»■*•« 

(b)  Royalty  rate.  (1)  The  following 
schedule  of  rates  shall  apply  to  the  use 
of  works  within  the  scope  of  this 
section: 

(i)  For  such  uses  in  a  PBS-distributed 
program: 

(A)  For  a  featured  display  of  a  work. 
1998-2002  _ $64.78) 

(B)  For  background  and  montage 
display. 

1998-2002  $31.59 

(C)  For  use  of  a  work  for  program 
identification  or  for  thematic  use. 


1998-2002 


$127.71 


(D)  For  the  display  of  an  art 
reproduction  copyrighted  separately 
£rom  the  work  of  fine  art  from  which  the 
work  was  reproduced,  irrespective  of 
whether  the  reproduced  work  of  fine  art 
is  copyrighted  so  as  to  be  subject  also 
to  payment  of  a  display  fee  under  the 
terms  of  the  schedule. 


1998-2002 


$41.95 


(ii)  For  such  uses  in  other  than  PBS- 
distributed  programs: 

(A)  For  featured  display  of  a  work. 
1998-2002  $41.95 

(B)  For  background  and  montage 
display. 

1998-2002  $21.51 

(C)  For  use  of  a  work  for  program 
identification  or  for  thematic  use. 
1998-2002  $85.76 

(D)  For  the  display  of  an  art 
reproduction  copyrighted  separately 
bom  the  work  of  fine  art  from  which  the 
work  was  reproduced,  irrespective  of 
whether  the  semin  reproduced  work  of 
fine  art  is  copyrighted  so  as  to  be  subject 
also  to  payment  of  a  display  fee  under 
the  terms  of  this  schedule. 

1998-2002  $21.51 


(f)  Terms  of  use.  (1)  *  *  *  Such 
succeeding  uses  which  are  subsequent 
to  December  31,  2002,  shall  be  subject 
to  the  rates  established  in  this  schedule. 

•       •        •        *        • 

8.  In  §  253.10,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

$253.10   Cost  of  living  adjustment 

(a)  On  December  1, 1998,  the 
Librarian  of  Congress  shall  publish  in 
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the  Federal  Register  a  notice  of  the 
change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  dining 
the  period  from  the  most  recent  Index 
published  prior  to  December  1, 1997,  to 
the  most  recent  Index  published  prior  to 
December  1, 1998. 
•        *        *        •        * 

Dated:  January  6, 1998. 
Devid  O.  Carson, 

GenerulCounsel.   • 

Approved  by. 
James  H.  Billington, 
The  Libmrian  of  Congress. 
(PR  Doc.  98-819  Filed  1-13-98;  8:45  am) 

WLUNQ  OOOC  1410-3».^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[IN80-1a:  FRL-6929-5I 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a  State 
Implementation  Plan  (SIP)  revision  for 
the  State  of  Indiana  which  was 
submitted  January  23, 1997,  pursuant  to 
the  Environmental  Protection  Agency 
(EPA)  general  conformity  rules  set  forth 
at  40  Code  of  Federal  regulations  (CFR) 
part  51,  subpart  W — Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans.  Section  51.851(a)  of  the  general 
conformity  rules  requires  each  State  to 
submit  to  EPA  a  revision  to  its 
applicable  SIP  which  contains  criteria 
and  procedures  for  assessing  conformity 
of  Federal  actions  to  applicable  SIPs. 
The  general  conformity  rules,  except  for 
the  40  CFR  51.851(a)  language  requiring 
State  submission  of  a  SIP  revision,  are 
repeated  at  40  CFR  part  93,  subpart  B. 
Indiana's  SIP  submission  incorporates 
by  reference  the  criteria  and  procediues 
set  forth  at  40  CFR  part  51,  subpart  W. 
This  general  conformity  SIP  revision 
will  enable  the  State  of  Indiana  to 
implement  and  enforce  the  Federal 
general  conformity  requirements  in  the 
nonattainment  and  maintenance  areas  at 
the  State  and  local  level. 

This  approval  is  limited  only  to  the 
general  conformity  SIP  revision 
submitted  piu'suant  to  40  CFR  part  51, 
subpart  W.  Indiana  submitted  additional 
rules  under  40  CFR  part  51,  subpart  T, 
relating  to  conformity  of  Federal 
transportation  actions  funded  or 


approved  imder  Title  23  U.S.C.  or  the 
Federal  Transit  Act,  which  will  be 
addressed  in  a  separate  notice.  This 
action  provides  the  rationale  for  today's 
approval. 

DATES:  The  "direct  final"  is  effective  on 
March  16, 1998,  unless  EPA  receives 
written  adverse  or  critical  comments  by 
February  13, 1998.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address: 

U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Ryan 
Bahr,  Environmental  Engineer,  at  (312) 
353—4366  before  visiting  the  Region  5 
Office.) 
Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ryan  Bahr,  Environmental  Engineer,  at 
(312) 353-4366. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  176(c)  of  the  Clean  Air  Act 
(Act),  42  U.S.C.  7506(c),  provides  that 
no  Federal  department,  agency,  or 
instrumentality  shall  engage  in,  support 
in  any  way  or  provide  financial 
assistance  for,  ficense  or  permit,  or 
approve  any  activity  which  does  not 
conform  to  a  SIP  that  has  been  approved 
or  promulgated  pursuant  to  the  Act. 
"Conformity"  is  defined  in  section 
176(c)  of  the  Act  as  conformity  to  the 
SIP'S  piupose  of  eliminating  or  reducing 
the  severity  and  niunber  of  violations  of 
the  National  Ambient  Air  Quafity 
Standards  (NAAQS)  and  achieving 
expeditious  attainment  gf  such 
standards.  Section  176(c)  further  states 
that  such  activities  will  not:  (1)  cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area,  (2)  increase  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

Section  176(c)(4)(A)  of  the  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  determining  conformity 
of  all  Federal  actions  to  applicable  SIPs. 
Criteria  and  procedures  for  determining 
conformity  of  Federal  actions  related  to 
transportation  projects  funded  or 
approved  under  Title  23  U.S.C.  or  the 


Federal  Transit  Act  are  set  forth  at  40 
CFR  part  93,  subpart  A.  The  criteria  and 
procedures  for  determining  conformity 
of  other  Federal  actions,  the  "general 
conformity"  rules,  were  published  in 
the  November  30, 1993,  Federal 
Register  and  codified  at  40  CFR  part  51, 
subpart  W — Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

n.  Evaluation  of  the  State's  Sulmuttal 

Pursuant  to  the  requirements  under 
section  176(c)(4)(C)  of  the  Act,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  submitted  its 
general  conformity  SOP  revision  to  the 
EPA  on  January  23, 1997.  In  its 
submittal,  the  State  provided  rules 
codified  at  326  Indiana  Administrative 
Code  (lAC)  16-3  which  incorporated  the 
Federal  general  conformity 
requirements  by  reference  (40  CFR  part 
51,  subpart  W).  EPA  foimd  the  submittal 
complete  in  a  letter  dated  June  24, 1997. 
Under  40  CFR  51.853  (b),  general 
conformity  is  required  for  all  areas 
which  are  designated  nonattaiiunent  or 
maintenance  Tor  any  NAAQS  criteria 
pollutant.  The  Indiana  area  designations 
are  listed  in  40  CFR  81.315.  — 

IDEM  gave  public  notice  and 
opportimity  for  comment  on  the  general 
conformity  submittal  on  January  11, 
1996,  February  7, 1996,  and  April  3, 
1996.  No  adverse  comments  were 
received  on  this  rule. 

m.  EPA  Criteria  for  General 
Conformity  Submittal 

The  State's  SIP  revision  must  contain 
criteria  and  procedures  that  are  no  less 
stringent  than  the  Federal  rule.  The 
revision  incorporated  the  provisions  of 
the  entire  Federal  general  conformity 
rule.  Subpart  W:  40  CFR  51.850  to 
51.860  wdth  the  exception  of  §  51.851. 
Section  51.851  requires  that  the  State 
incorporate  the  provisions  of  the 
Federal  rule  into  the  State  code  and, 
therefore,  does  not  need  to  be 
incorporated  into  the  State  Code. 

IV.  EPA  Rulemaking  Action 

The  EPA  is  approving  the  general 
conformity  SIP  revision  for  the  State  of 
Indiana.  "The  EPA  has  evaluated  this  SIP 
revision  and  has  determined  that  the 
State  has  fully  adopted  the  provisions  of 
the  Federal  general  conformity  rules  set 
forth  at  40  CFR  part  51,  subpart  W.  The 
appropriate  public  participation  and 
comprehensive  interagency 
consultations  were  undertaken  during 
development  and  adoption  of  this  SIP 
revision.  Because  EPA  considers  this 
action  to  be  noncontroversial  and 
routine,  EPA  is  approving  it  without 
prior  proposal.  This  action  will  become 
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effective  on  March  16, 1998.  However. 
'  if  EPA  receives  adverse  written 
comments  by  February  13, 1998,  EPA 
will  publish  a  document  that  withdraws 
this  action.  1 1 

V.  Miscellaneous 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  executive  order  12866  review. 

B.  Regulatotx  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  let  seq.,  EPA  must  prepare 
a  regulatory!  flexibility  analysis 
assessing  thbj  impact  of  any  proposed  or 
final  rule  on  Ismail  entities.  5  U.S.C.603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  Will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdi^on  over  populations  of 
less  than  SOJOOO. 

SIP  approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Pederd  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  A^.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquity  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Unf^n  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  2461.1255-66  (1976);  42  U.S.C. 
7410(a)(2).    I 

C.  Unfunded  Mandates 

Under  sectibn  202  of  the  Unfunded 
Mandates  Rafbrm  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Iif^arch  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  k  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  mpre.  Under  section  205, 
EK^^must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirementa  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  Etnall  governments  that 
may  be  signitfcantly  or  uniquely 
impacted  by  tie  rule. 


EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  kw.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accovuiting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  16, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
General  conformity.  Hydrocarbons, 
Intergovernmental  relations,  Lead, 
Nitrogen  Oxides,  Ozone,  Particulate 
matter.  Sulfur  dioxide.  Volatile  organic 
compoimds. 

Dated:  November  14, 1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator,  Region  V. 

40  CFR  part  52,  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Audiority:  42  U.S.C  7401  etseq. 


Subpart  F— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

fS2.770    Identification  of  plan. 

*        •        •        *        • 

(c)*  •  • 

(121)  On  January  23, 1997,  the 
Indiana  Department  of  Environmental 
Management  submitted  a  revision  to  the 
State  Implementation  Plan  (SIP)  for  the 
general  ccMiformity  r\iles.  The  general 
conformity  SIP  revision  enables  the 
State  of  Indiana  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  and 
maintenance  areas  at  the  State  and  local 
level  in  accordance  with  40  CFR  part  51, 
subpart  W — ^Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans. 

(i)  Incorporation  by  reference.  326 
Indiana  Administrative  Code  16-3: 
General  Conformity,  Section  1: 
Applicability;  incorporation  by 
reference  of  Federal  standards.  Adopted 
by  the  Indiana  Air  Pollution  Control 
Board  April  3, 1996.  Filed  with  the 
Secretary  of  State  Jime  6, 1996. 
Published  at  the  Indiana  Register, 
Volume  19,  Number  11,  August  1, 1996 
(19  IR  3050).  Effective  July  6, 1996. 
(FR  Doc.  98-932  Filed  1-13-98;  8:45  am] 

BILLma  CODE  6S«0-60-f 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  098-4055;  FRL  -6»46-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  15  Percent  Plan  and 
1990  VOC  Emission  Inventory  for  th« 
PittstMrgh-Baaver  Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  granting  conditional 
interim  approval  of  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Permsylvania,  for  the  Pittsburgh-Beaver 
Valley  moderate  ozone  nonattainment 
area  (the  Pittsburgh  area),  to  meet  the  15 
percent  rate-of-progress  (the  15%  plan), 
requirements  of  the  Clean  Air  Act.  EPA 
is  granting  conditional  intwim  approval 
because  the  15%  plan  submitted  by 
Pennsylvania  for  the  Pittsburgh  area 
relies  on  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  for  which  EPA  has  granted 
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conditional  interim  approval. 
Conditional  approval  is  also  merited 
because  EPA  is  granting  conditional 
approval  to  the  1990  base  year 
emissions  inventory,  upon  which  the 
15%  plan  is  dependent.  Finally,  EPA  is 
conditionally  approving  the  Pittsburgh 
1990  (VOC)  emission  inventory,  to 
allow  Pennsylvania  up  to  one  year  to 
supply  accurate  information  for  certain 
stationary  emissions  sources. 
DATES:  This  action  is  effective  on 
February  13. 1998. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  K.  Rehn,  Ozone/Carbon  Monoxide 
and  Mobile  Soiuces  Section  (3AT21). 
USEP A— Region  III,  841  Chestnut 
Building,  PlUladelphia,  Pennsylvania 
19107,  or  by  telephone  at:  (215)  566- 
2176  or  via  e-mail  at: 
rehn.brian@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
January  22, 1997,  EPA  proposed 
conditional  interim  approval  of  the 
Pittsburgh  area's  15%  plan  and  1990 
VOC  emission  inventory  (62  FR  3254). 
The  basis  for  EPA's  action  is  that  the 
Pittsburgh  area's  15%  plan  on  its  face 
achieves  the  required  15%  VOC 
emission  reductions,  but  does  not 
contain  the  required  verification  of 
emission  calculations  necessary  for  full 
approval.  Furthermore,  it  relies  upon 
the  Pennsylvania  enhanced  inspection 
and  maintenance  (I/M)  program  which 
received  final  conditional  interim 
approval  on  January  28. 1997  (62  FR 
4004).  The  details  of  the  March  22, 1996 
Pennsylvania  15%  plan  submittal  are 
contained  in  the  January  22, 1997  notice 
and  accompanying  technical  support 
document  and  will  not  be  reiterated 
here.  The  discussion  here  will  address 
additional  information  submitted  by 
Pennsylvania  on  February  18,  1997  and 
EPA's  responses  to  the  public  comments 
received  on  the  proposed  rulemaking 
notice.  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act  (the 
Act). 

I.  Pennsylvama's  February  18, 1997 
Supplement  to  the  15%  Plan  SIP 

The  Peimsylvania  Department  of 
Environmental  Protection  (PA  DEP) 
submitted  a  letter  to  EPA  on  February 
18, 1997,  within  the  required  time 


frame,  committing  to  satisfy  all  the 
conditions  listed  by  EPA  in  the  January 
22, 1997  proposed  rulemaking  notice 
and  within  the  time  frames  required  by 
that  notice.  On  February  18, 1997,  PA 
DEP  also  submitted  an  addendum  to  its 
15%  plan,  consisting  of  additional 
documentation  to  satisfy  some  of  the 
conditions  listed  by  EPA  in  its  January 
22, 1997  proposed  conditional  interim 
approval  notice.  Specifically,  PA  DEP 
submitted  additional  stationary  source 
documentation  (identified  as 
Attachment  1  of  its  SIP  addendum)  to 
validate  emissions  reduction  claims  in 
the  15%  plan  from  stationary  sources 
benefitting  from  national  emission 
standards  for  hazardous  air  pollutants 
(or  NESHAPS)  for  benzene  from  coke 
production  and  related  processes  emd 
from  reasonably  available  contfbl 
strategy  (or  RACT)  for  volatile  oi^anic 
compound  (VOC)  sources.  Part  of  this 
documentation  is  the  detailed  emission 
inventory  siunmary /breakdown,  on  a 
unit-by-unit  basis,  for  the  Allegheny 
County  portion  of  the  Pittsburg  area 
that  was  not  included  in  PA  DEP's 
March  22, 1996  submittal.  Also 
included  is  a  comparison  of  the  VOC 
RACT  and  base  year  emission  inventory 
totals  for  certain  facilities  identified  by 
EPA  in  the  proposed  rulemaking  as 
having  inconsistent  emissions  levels. 

The  PA  DEP's  February  18, 1997  SIP 
addendum  also  includes  updated 
information  for  the  non-road  and  area 
source  portions  of  its  15%  plan  and  base 
year  inventory  (Attachment  2  of  the 
addendum).  'This  attachment  contains  a 
revised  VOC  area  source  emissions 
summary  table,  by  source  category  by 
county,  as  well  as  sample  calculations 
for  determining  the  emissions  from 
those  area  source  categories. 

Supplemental  mobile  souirce 
documentation  is  contained  in 
Attachment  3  of  the  SIP  addendiun. 
This  documentation  consists  of  a 
summary  table  containing  MOBILE5 
model  emissions  factors  and  vehicle 
miles  of  travel  .(VMT)  estimates  for 
various  road  facilities  and  time  frames 
for  the  Allegheny  County  portion  of  the 
Pittsburgh  area.' The  Commonwealth 
utilized  a  post-processor  model  called 
PPAQ  to  generate  extensive  numbers  of 
MOBILE  modeling  runs  and  to  combine 
those  runs  with  VMT  to  produce 
county-wide  on-highway  mobile  soiu'ce 
emissions  estimates.  Because  of  the 
difficulty  associated  with  docimienting 
the  operation  of  that  model,  the  table  iii 
Attachment  3  of  the  SIP  addendum 
provides  a  means  to  understand  the 
methodology  employed  by  the  PPAQ 
model  for  the  determination  of  highway 
motor  vehicle  emissions. 


Finally,  the  February  18, 1997  SIP 
addendum  reflects  organizational 
changes  to  PA  DEP's  15%  plan.  First, 
credit  for  the  portion  of  the  enhanced 
I/M  program  that  the  Commonwealth 
previously  claimed  in  the  contingency 
measures  portion  of  the  SIP  has  been 
applied  to  the  15%  plan  control  strategy 
measures  portion  of  the  plan.  Second, 
the  credit  for  waste  treatment,  storage, 
and  disposal  facilities  (or  TSDFs)  that 
were  included  in  the  VOC  control 
measiues  portion  of  the  plan  have  been 
moved  to  the  contingency  measiu«s 
portion  of  the  plan.  This  plan 
reorganization  does  not  alter  the 
implementation  of  any  control  measure, 
nor  does  it  affect  the  total  reductions 
claimed  to  achieve  the  15%  plan. 
Attachment  4  of  the  February  18, 1997 
SEP  addendum  contains  revised  charts 
and  tables  to  reflect  these  organizational 
changes  to  the  SIP.  Other  notable 
control  measure  credit  claim  differences 
between  the  previous  SIP  and  the 
amended  version  include:  a  decrease  in 
Pennsylvania's  claimed  reductions  from 
a  pending  federal  reformulation  rule  for 
architectural,  industrial  and 
maint^ance  (or  AIM)  coatings  category 
(changed  from  5.05  tons  per  day  to  4.93 
tons  per  day);  and  an  increase  in 
claimed  credit  bom  the  pending  federal 
rule  for  the  reformulation  of  autobody 
refinishing  coatings  (from  2.55  tons  per 
dayto  4.62  tons  per  day). 

EPA's  evaluation  of  the  February  18,    ' 
1997  addendum  submitted  by 
Pennsylvania  is  detailed  in  the  technical 
support  doounent  (TSD)  that  is  part  of 
the  docket  to  this  rulemaking.  Briefly, 
EPA  has  determined  that  Pennsylvania 
has  resolved  the  inconsistencies  with 
the  1990  VOC  emissions  inventory,  with 
the  exception  of  certain  emissions 
sources  at  J  &  L  Specialty  Steel,  Inc.  and 
Indspec  Chemical  Corporation. 
Consequently,  EPA  is  conditionally 
approving  the  1990  VOC  emission 
inventory  submitted  on  March  22, 1996 
for  the  Pittsburgh  nonattainment  area  to 
allow JPennsylvania  to  resolve  the 
imcertainty  of  the  levels  of  emissions 
from  these  two  facilities.  Presently,  the 
1990  emissions  inventory  levels  for 
these  sources  are  not  consistent  with 
VOC  RACT  plans  for  those  same 
sources.  The  PA  DEP  has  committed  to 
amend  the  1990  inventory  to  address 
this  issue. 

The  PA  DEP's  revised  Pittsburgh  15% 
plan  SIP  claims  total  15%  control 
measure  emissions  reductions  of  67.63 
tons  per  day  of  VOC  for  all  measiues 
credited  imder  the  15%  plan  (excluding 
growth  and  pre-1990  control  measures). 
A  summary  of  control  measures,  and 
their  corresponding  emissions 
reductions,  applied  by  the 
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Commonwetlth  to  the  15%  plan  is 
provided  beJOw  in  Table  1.  This  table 
also  lists  the  reductions  levels  EPA  has 
deemed  creditable  towards  the  15% 
plan,  per  the  Agency's  review  of  the  SIP. 
The  PA  DEPf$  summary  totals  shown 


below  were  taken  from  Table  5.2  of 
Attachment  4  to  the  February  18. 1997 
SIP  addendum,  which  provides  a 
breakdown  of  PA  DEP's  total  expected 
reductions  from  all  creditable  measures. 
This  total  is  slightly  more  than  the  67.48 


tons  per  day  previously  expected  by  the 
Commonwealth.  Therefore,  the  15% 
plan  revisions  do  not  jeopardize  the 
ability  of  the  Pittsburgh  area  to  meet  the 
15%  target  level  of  VOC  emissions 
reductions  required  by  the  Ac^ 


Table  i.— Expected  Reductions  From  The  Required  VOC  Control  Measures 


Oontrol  measure 


Benzene  NESMAPS  for  coke  ovens  &  related  processes 

AIM  Coating  Reformulation  Federal  Rule 

Autobody  Refinbhing  Coating  Refomulation  Federal  Rule 

Consumer  Proctucts  Reformulation  Federal  Rule 

Waste  Transportation.  Storage,  and  Disposal  Facilities  (TSDFs)  Federal 
Rule. 

New  Standards  for  Motor  Vehicles  (Tier  I)  

Motor  Vetiide  VM  Program 


Total  (td(is/day) 


Total  C^rol  Measure  Reductions  Needed  in  the  Pittstxjrgh  Area 


Emissions  category 


Point  Source . 
Area  Source 
Area  Source  . 
Area  Source  . 
Area  Source  . 


On-Highway  Mot>ile  Sources 
On-Highway  Mot>«le  Sources 


JL 


Pennsylvania 
expected  re- 
duction 
(tons/day) 


35.00 
4.93 
4.62 
4.35 
0.00 

6.24 
12.29 


67.43 


EPA  creditable 
reduction  esti- 
mates 
(tons/day) 


35.20 
5.05 
2.56 
4.35 
0.00 

6.24 
12.29 


65.68 


64.22 


As  a  result  ^f  the  additional 
documentation  provided  by  PA  DEP  on 
February  18.1997,  Pennsylvania  has 
substantially  ^tisfied  conditions  #1 
through  #3  liisted  in  the  notice  of 
propos-od  ruliaimaking.  The  remaining 
conditions  {#4  and  #5)  pertain  to  the 
enhanced  in$)>ection  and  maintenance 
(I/M)  prograih.  Under  the  National 
Highway  Systems  E>esignation  Act  of 
1995.  states  choosing  to  adopt 
decentralized  I/M  programs  are  allowed 
to  assiune  a  reasonable  credit  level  for 
such  a  program,  and  be  afforded  time  to 
evaluate  the  actual  reductions  of  the 
program  after  a  short  demonstration 
period.  Therefore,  EPA  cannot  fully 
approve  the  ^ductions  from  an  I/M 
program  that  ire  credited  towards  the 
15%  plan  until  the  Commonwealth 
demonstrates  that  the  associated     - 
reductions  ana  appropriate  and  valid.  As 
a  result  of  these  statutory  changes,  states 
are  required  to  recalculate  the  benefits 
of  their  I/M  programs,  and  the 
associated  reductions  in  the  15%  plans. 
Pennsylvania  expects  to  satisfy  those  1/ 
M  related  conditions  of  its  15%  plan 
within  the  required  time  frames 
established  bw  EPA's  January  28, 1997 
interim  condi^onal  rulemaking  on  that 
program  (62  fjl  4004). 

II.  Public  Coi^ents  and  Responses 

Pursuant  to  khe  January  22. 1997 
proposed  rulf  making  notice.  PA  DEP 
submitted  co(4ments  in  the  form  of  a 
SIP  submittal  addendum  to  EPA  on 
February  18. 1997.  The  February  18. 
1997  comments  from  PA  DEP  are  not 
adverse  in  nattu«  and  do  not  take  issue 
with  EPA's  proposed  conditional 


approval  action  on  its  SIP  revision. 
Rather.  PA  DEP's  submittal  of  February 
18. 1997  provides  information  relative 
to  the  conditions  imposed  in  EPA's 
notice  of  proposed  rulemaking.  The  PA 
DEP's  comments  and  EPA's  responses 
follow  below. 

Comment  »1:  The  PA  DEP's  February 
18, 1997  supplemental  submittal 
indicates  that  there  is  still  a  degree  of 
uncertainty  in  the  determination  of  1990 
emissions  for  J&L  Specialty  Steel,  Inc. 
and  Indspec  Chemical  Corp.  The  PA 
DEP  agrees  that  it  is  necessary  to  amend 
the  1990  inventory  in  the  future.  PA 
DEP  believes  EPA  should  approve  the 
remainder  of  the  base  year  inventory, 
with  these  issues  to  be  resolved  at  a 
later  date. 

Response  #1 ;  As  described  above, 
Pennsylvania's  February  18, 1997 
addendum  to  its  March  22, 1996 
submittal  resolves  most  of  the  emission 
inventory  and  creditability  issues 
discussed  in  EPA's  proposed 
rulemaking  notice.  Supplemental 
documentation  provided  by  PA  DEP 
includes  source  specific  information  for 
stationary  sources,  a  summary  table 
demonstrating  the  methodology  used  for 
the  highway  motor  vehicle  modeling 
analysis,  and  sample  calculations  and 
summary  tables  for  area  and  non-road 
emissions  categories.  As  a  result,  EPA 
has  determined  that  Peimsylvania  has 
satisfied  conditions  related  to  this 
comment  (i.e.,  conditions  #1  and  #2) 
from  the  January  22,  1997  proposed 
rulemaking  notice  (62  FR  3254).  The 
remaining  conditions  of  the  proposed 
approval  pertain  to  I/M  and  reductions 
from  two  benzene  NESHAPs  for  coke 


production  and  related  processes.  For 
the  enhanced  I/M  program, 
Peimsylvania  is  afforded  additional  time 
in  accordance  with  the  National 
Highway  Systems  Designation  Act. 
Consequently,  the  inventory-related 
defects  identified  in  the  January  1997 
proposed  rulemaking  notice  have  been 
remedied.  EPA's  detailed  analysis  of  the 
amended  base  year  inventory  is 
included  in  the  TSD  for  this  action. 

Comment  #2:  The  PA  DEP  commented 
that  the  February  19, 1997  SIP 
addendum  contains  revised  target  level 
calculation,  which  should  supersede 
those  of  the  March  22. 1996  SIP.  In 
particular,  enhanced  I/M  program 
reductions  from  the  contingency  plan 
were  moved  to  the  control  measure 
portion  of  the  15%  plan,  and  TSDF 
category  reductions  expected  from  the 
promulgation  of  a  federal  rule  have  been 
moved  from  the  control  measuj«  portion 
of  the  15%  plan  to  the  contingency 
plan.  The  PA  DEP  also  commented  that 
EPA  misinterpreted  PA  DEP's  earlier 
emissions  reduction  claims  associated 
with  the  national  rules  for  the  control  of 
AIMs,  TSDFs,  and  consimier  products. 
Peimsylvania  submitted,  as  part  of  its 
SIP  addendum,  new  siunmary 
information  that  clarifies  its  claims  for 
various  VOC  control  measures.  PA  DEP 
commented  that  these  revisions  and 
clarifications  should  be  considered  by 
EPA  in  its  final  rulemaking  action. 

Response  *2:  EPA  acknowledges 
Pennsylvania's  clarifying  revision  to  the 
15%  plan,  submitted  after  EPA's  ' 
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January  22, 1997  action  proposing 
conditional  interim  approval  of  the  15% 
plan,  was  made  in  response  to  prior 
comment  from  EPA.  In  particular,  EPA 
had  objected  to  the  partial  allocation  of 
enhanced  I/M  program  VOC  reductions 
between  the  15%  plan,  as  well  as  to  the 
separate  plan  for  contingency  measures. 
EPA  indicated  that  reductions  from 
implementation  of  an  enhanced  I/M 
program  were  either  to  be  credited 
wholly  to  the  15%  plan,  or  wholly  to 
the  contingency  measure  plan. 
Therefore,  PA  DEP's  action  to  shifl  the 
entire  enhanced  I/M  program  VOC 
reductions  to  the  15%  plan  was  taken, 
in  part,  at  EPA's  behest. 

EPA  supports  the  Commonwealth's 
resulting  estimates  for  VOC  reductions 
from  the  15%  plan  control  measures. 
However,  EPA  was  unable  to  validate  all 
the  reductions  claimed  by  PA  DEP, 
based  upon  the  supplemental 
information  for  the  1996  projected 
uncontrolled  emissioiis  inventory 
provided  by  the  Commonwealth.. For 
some  area  source  control  measures  in 
the  15%  plan,  EPA  arrived  at  slightly 
different  control  measure  reduction 
estimates  (based  on  the  PA  DEP's  area 
soiux»  inventory  information  and  the 
control  measure  reductions  claimed  by 
PA  DEP)  for  the  pending  national 
reformulation  rules  applicable  to  the 
architectural  and  industrial 
maintenance  coating  and  autobody 
refinishing  soiut:e  categories.  The 
results  of  EPA 's  review  of  this 
information  are  summarized  in  table  1 
of  this  notice,  above.  For  complete 
details  of  EPA's  review  of  the  reduction 
claims  for  these  programs,  refer  to  the 
technical  support  documenffor  this 
action. 

However,  regardless  of  the  changes  to 
the  control  measures  applicable  to  the 
15%  plan's  target  and  the  slight 
inaccuracies  in  calculation  of  the  benefit 
of  certain  area  source  control  measures, 
EPA's  review  yielded  a  similar  overall 
net  VOC  reduction  in  the  amended  15% 
plan.  EPA  believes  that  the  PA  DEP's 
revised  15%  plan  will  achieve  a  level  of 
reduction  necessary  to  satisfy  Federal 
15%  plan  requirements.  Thus  EPA 
considers  PA  DEP's  revisions  and  minor 
errors  as  a  minor  accounting  error, 
which  does  not  affect  the  overall 
emissions  reduction  goal.  EPA  is 
therefore  approving  PA  DEP's  estimates 
(i.e.,  total  creditable  control  measure 
reductions  of  65.68  tons/day,  versus  PA 
DEP's  claim  of  67.43  tons/day)  as  the 
creditable  level  of  reductions  from  the 
control  measures  contained  in  the  15% 
plan.  These  reductions  satisfy  the  intent 
of  the  law,  since  only  64.22  tons/day  of 
VOC  reduction  is  necessary  to  meet  the 
15%  plan  requirements  based  upon 


Pennsylvania's  target  level  calculation. 
For  details  of  EPA's  review,  refer  to  the 
technical  support  document  for  this 
action. 

Comment  #3:  The  PA  DEP  committed 
to  remodel  its  enhanced  I/M  program 
benefits  according  to  the  methodology 
set  forth  in  a  December  1996  EPA  policy 
memorandimi,  in  order  to  ensiu«  that 
the  program  achieves  the  reductions 
claimed  in  the  15%  plan.  PA  DEP  also 
wished  to  clarify  that  this  remodeling 
effort  should  not  be  confused  with  the 
I/M  program  performance  modeling 
demonstration,  which  was  submitted  in 
a  November  1, 1996  addendum  to  the  1/ 
MSIP. 

Response  #3:  EPA  agrees  with  the  PA 
DEP's  comment.  By  submitting  a 
commitment  to  remodel  the  enhanced  1/ 
M  program  benefits  for  the  15%  plan, 
EPA  can  conditionally  approve  the 
Pittsburgh  15%  plan,  as  specified  in 
Condition  #4  of  EPA's  January  22, 1997 
proposed  conditional  interim  approval 
action  (62  FR  3254).  EPA  has  not 
confused  the  I/M  performance  standard 
remodeling  (as  submitted  in  November 
of  1996  to  satisfy  I/M  program  SIP 
requirements)  with  the  modeling 
required  for  this  15%  plan  for  the 
purpose  of  demonstrating  reasonable- 
further-progress  towards  attainment  of 
national  air  quality  standards. 

Comment  #4:  PA  DEP  expressed 
concern  that  EPA  stated  in  its  January 
22, 1996  proposed  conditional  interim 
approval  rulemaking  that  EPA  would 
review  the  whole  15%  plan  and  the 
1990  base  year  VOC  inventory  for 
Pittsburgh  when  the  Commonwealth 
submits  an  amended  15%  plan.  PA  DEP 
intends  to  submit  the  15%  plan 
enhanced  I/M  remodeling 
demonstration  as  a  supplement  to  the 
plan.  PA  DEP  expects  that  EPA  will  take 
action  only  upon  the  supplements,  and 
will  not  re-review  the  entire  plan  and 
inventory. 

Response  *4:  EPA  is  acting  today  on 
the  15%  plan  and  the  1990  base  year ' 
VOC  inventory  submitted  by  the 
Commonwealth,  as  revised  on  February 
18. 1997.  Due  to  the  remaining 
deficiencies,  EPA  must  conditionally 
approve  these  SIP  revisions.  Until  such 
time  as  the  Commonwealth  remedies 
the  remaining  deficiencies  with  this 
plan,  upon  which  approval  is 
conditioned,  EPA  cannot  fully  approve 
the  plan.  Fiuthermore,  the  plan  can  only 
be  approved  on  an  interim  basis,  until 
the  Commonwealth  completes  and 
submits  in  NHSDA  demonstration  of  the 
I/M  program.  To  the  extent  that  the 
supplemental  information  to  be 
submitted  by  the  Commonwealth  for  the 
purposes  of  remedying  the  above 
deficiencies  serves  only  to  remedy  those 


deficiencies,  EPA  would  not  re-review 
the  entire  STP.  However,  if  additional 
information  is  submitted  by 
Pennsylvania,  woiild  influence  EPA's 
previous  rulemaking  action,  then  EPA 
would  need  to  re-review  the  entire  15% 
plan  SIP  revision,  in  light  of  the  new 
supplemental  information. 

m.  1990  VOC  Emissions  Inventory 

The  PA  DEP's  February  18. 1997  SIP 
addendum  does  not  alter  Pennsylvania's 
1990  VOC  base  year  emissions 
inventory  for  the  Pittsburgh  area. 
Rather,  the  Commonwealth  has 
submitted  additional  dociunentation  to 
satisfy  the  conditions  of  EPA's  January 
22, 1997  proposed  conditional  approval 
of  the  base  year  inventory.  In  particular. 
EPA's  concerns  focused  on  the  level  of 
documentation  of  the  inventory,  which 
prevented  recreation  of  the 
Commonwealth's  inventory  estimates  in 
some  instances.  These  inventory 
shortfalls  focused  on  several  stationary 
sources  where  EPA  identified 
inconsistencies  between  source-specific 
Reasonable  Available  Control  Plan  (or 
RACT)  plan  inventories  for  several 
sources  and  PA  DEP  1990  base  year  SIP 
inventory  levels  for  the  same  sources. 
Also,  further  documentation  was 
necessary  to  clarify  the  area  source  and 
non-road  inventory,  and  to  demonstrate 
the  methodologies  and  outcomes  of 
Pennsylvania's  Post  Processor  for  Air 
Quality  (or  PPAQ)  model  used  to 
estimate  highway  mobile  source 
emissions  for  the  1990  inventory.  The 
documentation  provided  by 
Pennsylvania  in  the  February  18, 1997 
addendum  to  the  SIP  addresses  EPA's 
concerns.  For  further  information  on  the 
supplemental  information  provided  by 
the  PA  DEP,  and  EPA's  analysis  of  the 
Commonwealth's  inventory,  please  refer 
to  the  TSD  for  this  action. 

EPA  is  approving  the 
Commonwealth's  VOC  inventory  in 
today's  action.  Howevw,  this  approval 
is  being  conditioned,  due  to  missing 
emissions  baselines  for  two  stationary 
point  sources — ^J  &  L  Specialty  Steel. 
Inc.  and  Indspec  Chemical  Corp.  Each  of 
these  sources  has  listed  base  year 
emissions  in  their  source-specific  RACT 
SIP  plans,  which  do  not  correspond  to 
emissions  in  the  Commonwealth's 
official  base  year  1990  inventory.  The 
PA  DEP  is  still  researching  the  1990 
emissions  levels  for  these  two  soiirces, 
and  therefore  cannot  definitively 
quantify  them  in  the  1990  inventory  at 
this  time.  EPA  is  therefore  conditioning 
approval  of  the  inventory  upon  the  PA 
DBF's  submission  of  the  additional 
information  for  these  sources.  Since  the 
15%  plan  is  being  conditionally 
approved,  based  in  part  upon  the  1990 
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inventory  information,  the  inventory 
information  must  be  submitted  prior  to 
expiration  of  tba  interim  approval 
period  for  the  15%  plan.  Thwefore.  PA 


>lB%plai 
TAbLE  2. 


DEP  must  submit  the  missing  emission 
inventory  information  by  no  later  than 
July  27, 1998. 

Table  2.  below,  documents  the  point, 
area  and  non-road  mobile  and  highway 


source  1990  VOC  emissions  totals  for 
the  Pittsburgh  area,  based  upon 
Pennsylvania's  March  22, 1996  base 
year  emissions  inventory. 


—CouNTY-BY-CouNTY  Summary  for  the  PrrrsBURGH  Ozone  Nonattainment  Area 

[1990  Emisstons  Inventory— VOC  (tons/day)] 


Allegheny 

Annstrong  ...... 

Beaver 

Butter 

Fayette 

WasNngton .... 
Westmoreland . 


Total 


County 


null  J 


80.44 
1.1 
5.77 
4.34 
0.57 
0.85 
3.54 


96.61 


Area 


73.3 
3.3 
8.19 
8.59 
7.53 
10.74 
16.31 


127.96 


Norvroad 
mobile 


15.48 
1.01 
1.91 
2.19 
1.42 
2.53 
3.67 


28.21 


Highway 


76.54 
3.9 

12.8 
9.28 
7.8 

14.96 

24.84 


150.12 


By  today's  aci|on,  EPA  is  granting 
conditional  approval  of  the  1990  VOC 
emissions  inventory  for,  the  Pittsburgh 
area.  EPA  is  not  acting  today  upon  the 
1990  carbon  monoxide  or  nitn^en  oxide 
emissions  invedtiories  for  the  Pittsburgh 
area;  nor  is  EPA  Acting  today  upon  any 
1990  VOC  emisjions  inventory  other 
than  for  the  Pittsburgh  area.  Those 
inventories  will  be  the  subject  of  a 
separate  EPA  rulemaking  action. 

IV.  Creditable  Measures  for  the  15% 
Plan 

The  control  nieasiues  described  below 


are  creditable 


tojuri 


krard  the  rate  of 


progress  requirements  of  the  Act. 
Pennsylvania  takes  emission  credit 
toward  the  15%  requirement  through 
implementation  of  the  following 
programs:  (1)  Two  benzene  national 
emissions  standards  for  hazardous  air 
pollutants  (or  NESHAPS)— for  coke  by- 
product recovery  plants  and  for  coke 
oven  batteries:  (2)  EPA  national  rule  for 
the  reformulation  of  architectiual, 
industrial,  and  maintenance  (or  AIM) 
coatings;  (3)  EPA  national  rule  for  the 
reformulation  of  consimier  and 
commercial  products;  (4)  EPA  national 
rule  for  the  reformulation  of  autobody 
refinishing  surface  coatings;  (5)  national 


emissions  standards  for  new  Ught-duty 
motor  vehicles  (i.e.,  Tier  I  standards);  (6) 
motor  vehicle  inspection  and 
maintenance  program.  A  summary  of 
the  measures  and  associated  reductions 
which  are  creditable  towards 
satisfaction  of  the  15%  rate-of-progress 
requirements  of  the  Clean  Air  Act  are 
detailed  in  the  right-hand  column  of  ' 
Table  1  foimd  earlier  in  rulemaking 
notice.  Further  details  regarding  EPA's 
review  of  the  Commonwealth's  control  • 
measures  are  contained  in  the  TSD  for 
this  rulemaking  action. 

V.  15%  RateH>f-Progress  Plan 
Calculation 


Rate-of-Progress  Calculation  for  Pittsburgh 


Category 


1990  Base  Year  IrWentory 

Adjustments  for  pre-1990  new  car  standards/fuels 


1990  Adjusted  Base  Year  Inventory  ... 

15%  Reduction  Requirement 

Pre-1990  VOC  RACT  requirements  ... 
Pre-1990  FMVCP  IB)  RVP  Reductions 


Required  Reductioh  (w/o  growth) , 

1990  Baseline  Emissions 

Required  Reductiora  (w/o  adding  growth) 


1996  Target  Level  {. 

1990-1996  Emissi^  Growth 

Required  ReductioU  (w/o  growth) 


Total  Needed  Redudions  from  VOC  Control  Measures 
Creditable  VOC  Corttrol  Measure  Reductions 


Tons/day 


402.20 
-28.70 


373.50 

56.03 

0.0 

28.70 


84.73 
402.20 
-84.73 


317.47 


-20.51 


84.73 


A 


6422 


65.68 


VI.  Conditions  fb^  Aj^roval  of  the  15% 
Plan/iggo  VOC  Iilventory 

EPA  is  not  taking  rulemaking  action 
today  regarding  tike  contingency  plan 


(submitted  by  Pennsylvania  in 
conjunction  with  the  March  1996  15% 
plan).  That  plan  will  be  the  subject  of 
a  separate  EPA  rulemaking  document. 


EPA  is  also  not  taking  rulemaking 
action,  at  this  time,  on  the  1990  NOx 
emission  inventory  submitted  with  the 
March  1996  15%  plan.  The  1990  NOx 
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emission  inventory  will  also  be  the 
subject  of  a  separate  rulemaking  notice. 

A.  15%  Plan  Approval  Conditions 

EPA  has  evaluated  this  submittal  for 
consistency  with  the  Act,  applicable 
EPA  regiilations,  and  EPA  policy.  In  the 
January  22, 1997  proposed  rulemaking 
notice,  EPA  listed  five  conditions, 
which  Pennsylvania  would  be  required 
to  meet  within  12  months  of  the  final 
rulemaking  notice.  Otherwise,  the 
conditional  approval  of  the  Pittsburgh 
15%  plan  and  1990  VOC  emission 
inventory  would  be  converted  to  a 
disapproval. 

The  conditions  listed  in  EPA's 
January  1997  proposed  interim  approval 
were: 

(1)  Reconcile  the  1990  VOC  emissions 
inventory  with  all  the  appendices, 
tables  and  narratives  throughout  the 
15%  dociunent; 

(2)  After  establishing  consistent 
figures  as  described  in  (1)  above, 
provide  sample  calculations  for  point 
source  1990, 1990  adjusted,  and  1996 
projected  emissions  showing  how  each 
of  these  figiu«s  were  obtained.  The  level 
of  dociunentation  must  be  equivalent  to 
that  required  for  approval  of  a  1990 
emissions  inventory  as  described  in  the 
emission  inventory  doctunents  at  the 
beginning  of  this  technical  support 
doounent; 

(3)  Provide  additional  documentation 
for  the  emissions  for  those  source 
categories  where  credit  is  claimed  (i.e., 
benzene  NESHAPs); 

(4)  Provide  a  written  commitment  to 
remodel  the  I/M  program  as 
implemented  in  the  Pittsburgh  ozone 
nonattainment  area  in  accordance  with 
EPA  guidance  (December  23, 1996 
memo  entitled  "Modeling  15%  VOC 
Reductions  from  I/M  in  1999 — 
Supplemental  Guidance),  submit  the 

,  remodeling  to  EPA;  and 

(5)  Fulfill  the  conditions  listed  in  the 
I/M  SIP  interim  final  conditional 
rulemaking  notice  (January  28, 1997,  62 
FR  4004)  and  summarized  here  as:  (a) 
geographic  coverage  and  program  start 
dates;  (b)  ongoing  program  evaluation; 
(c)  test  types,  test  procedures  and 
emission  standards;  (d)  test  equipment 
specifications  and;  (e)  motorist 
compliance  enforcement  demonstration. 

Through  its  February  18, 1997 
addendum,  Peiuisylvania  has 
substantially  met  conditions  #1,  #2,  and 
#3  of  EPA's  proposed  conditional 
interim  approval.  Although  the  full 
amount  of  emission  reduction  credit  in 
some  cases  could  not  be  fully 
substantiated  based  upon 
Pennsylvania's  docxunentation,  EPA  is 
now  satisfied  that  the  dociunentation 
supports  the  level  of  credit  being 


approved  by  EPA.  However,  the 
Commonwealth's  1990  base  year 
inventory  still  lacks  final  estimates  for 
two  stationary  sources— J  &  L  Specialty 
Steel,  Inc.  of  Beaver  County  and  Indspec 
.Chemical  Corp.  of  Butler  County. 
Therefore,  EPA  must  maintain  a  form  of 
condition  #1  firom  its  proposed 
rulemaking  due  to  the  uncertainty  of 
these  two  sources'  base  year  emissions. 

The  emission  (Ructions  firom  the 
enhanced  I/M  program  that  is  subject  to 
the  National  Highway  Systems 
Designation  Act  with  its  extended 
deadlines  are  required  in  order  for  the 
required  15%  emission  reduction  to  be 
achieved  in  the  Pittsburgh 
nonattainment  area.  Under  the  National 
Highway  Systems  Designation  Act  of 
1995,  Pennsylvania's  enhanced  I/M 
program  is  receiving  a  conditional 
interim  approval.  As  such,  EPA  can.  at 
best,  propose  conditional  interim 
approval  of  the  Pittsburgh  15%  plan.  In 
its  February  18, 1997  letter, 
Pennsylvania  agreed  to  meet  conditions 
#4  and  #5  that  pertain  to  I/M  within  the 
required  time  frames. 

"rhe  Commonwealth  submitted  a 
conunitment  on  February  18, 1997  to 
remodel  the  I/M  program,  per  EPA 
guidance.  The  Commonwealth 
submitted  additional  documentation  to 
fully  satisfy  the  #2  and  #3  conditions  of 
EPA's  January  22. 1997  15%  plan 
approval. 

As  conditions  #4  and  #5  remain 
imfulfilled,  EPA  cannot  grant  full 
interim  approval  of  the  Pittsburgh  15% 
plan  under  section  110(k)(3)  and  Part  D 
of  the  Clean  Air  Act,  and  section  172  of 
the  National  Highway  Systems 
Designation  Act.  However,  EPA  believes 
that  Congress  did  not  intend  the 
National  Highway  Systems  Designation 
Act  of  1995  (NHSDA)  to  jeopardize 
approval  of  States'  15%  plans  that  relied 
upon  I/M  program  reductions — due  to 
revised  I/M  program  implementation 
and  demonstration  time  frames  that 
stemmed  from  section  348  of  the 
NHSDA.  Since  the  NHSDA  provides 
authority  to  approve  I/M  programs  on 
an  interim  basis,  for  a  period  of  eighteen 
months,  EPA  believes  this  interim 
approval  can  also  be  extended  to 
approval  of  a  15%  plan  that  relies  upon 
I/M  program  VOC  reductions.  Therefore, 
EPA  is  granting  interim  approval  of  this 
15%  plan  SIP  within  the  same  time 
fitune  and  in  conjunction  with  the 
interim  approval  period  granted  to  the 
Pennsylvania  enhanced  I/M  program 
(i.e.,  interim  approval  expires  on  July 
27, 1998).  EPA  is  conditionally 
approving  the  Pittsburgh  15%  plan 
under  section  110(k)(4)  of  the  Clean  Air 
Act  due  to  the  deficiencies  stated  above. 
Since  the  interim  approval  period  of  its 


revised  enhanced  I/M  expires  July  27. 
1998.  the  Commonwealth  must  satisfy 
the  conditions  of  the  15%  plan,  as 
stated  «bove.  by  no  later  than  July  28. 
1998  as  well. 

B.  1990  VOC  Emissions  Inventory 
Approval  Conditions 

In  addition.  EPA  is  approving  the 
1990  VOC  base  year  emissions 
inventory  for  the  Pittsburgh  ozone 
nonattainment  area,  submitted  with  the 
15%  plan  on  March  22. 1996.  and 
revised  on  February  18, 1997.  However. 
EPA  is  not  approving  the  1990  estimates 
for  two  stationary  point  sources — ^J  &  L 
Specialty  Steel.  Inc.  and  Indspec 
Chemical  Corp.  The  PA  DEP  expressed 
in  its  February  1997  addendum  to  the 
15%  plan  that  the  inventory  estimates 
for  those  two  sources  are  being 
researched. 

EPA  is  conditioning  approval  of  the 
1990  base  year  inventory  for  Pittsburgh, 
based  upon  missing  information  for  two 
stationary  sources  for  which  the 
baseline  emissions  are  uncertain.  Since 
the  1990  VOC  emissions  inventory  is  an 
important  aspect  of  the  15%  plan,  this 
condition  must  be  satisfied  in  order  to 
grant  full  approval  of  the  15%  plan. 
Since  EPA's  interim  approval  of  the 
15%  plan  expires  on  July  28. 1998,  the 
above  emissions  inventory  condition 
must  be  satisfied  by  July  27. 1998  as  ' 
well. 

Vn.  Final  Action 

EPA  is  granting  conditional  interim 
approval  of  the  Pittsburgh  15%  plan  and 
conditional  approval  of  the  1990  VOC 
emissions  inventory  for  Pittsbtugh  as 
revisions  to  the  Pennsylvania  SIP.  By 
today's  action,  EPA  is  granting  approval 
to  emission  credits  for  the  Pittsburgh 
15%  plan  on  an  interim  basis,  pending 
verification  of  the  enhanced  I/M 
program's  actual  performance,  pursuant 
to  section  348  of  the  NHSDA.  Interim 
approval  of  the  Pittsburgh  area  15% 
plan  will  expire  at  the  end  of  the  18- 
month  period  granted  to  the 
Pennsylvania  enhanced  I/M  plan,  and 
will  be  replaced  by  appropriate  Q'A 
action  based  on  evaluation  of  the  I/M 
program's  performance.  If  the  evaluation 
indicates  a  shortfall  in  emission 
reductions  compared  to  the  remodeling 
that  the  15%  plan  is  conditioned  on.  the 
Commonwealth  will  need  to  find 
additional  emission  credits.  Failure  of 
the  PA  DEP  to  make  up  for  an  emissions 
shortfall  firom  the  enhanced  I/M 
program  may  subject  the  Pittsburgh  area 
to  sanctions  and  imposition  of  a  federal 
implementation  plan  (or  FIP).  EPA  has 
already  approved  the  Pennsylvania 
enhanced  I/M  program  on  a  conditional 
interim  basis  (January  28. 1997, 62  FR 
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4004).  This  app^val  of  the   . 
Pennsylvania  enhanced  I/M  program 
was  taken  undeil  section  110  of  the  Act 
and,  although  t|ie  credits  provided  by 
this  program  mlay  expire,  the  approval 
of  the  I/M  regulations  does  not  expire. 
As  explained  above,  the  credits 
provided  by  the  enhanced  I/M  program 
on  an  interim  bB^sis  for  the  15%  plan 
may  be  adjustedlbased  on  EPA's 
evaluation  of  the  enhanced  I/M 
program's  performance. 

Approval  of  the  1990  base  year  VOC 
emissions  inventory  is  being 
conditioned  up^  uncertain  emissions 
for  two  "major't  stationary  sources. 
When  PennsylwQnia  provides 
clarification  on  the  emissions  levels 
from  these  two  sources,  EPA  will 
approve  the  1990  base  year  VCX) 
inventory  for  Pilt^sburgh. 

Nothing  in  th{t  action  should  be 
construed  as  pe^fnitting  or  allowing  or 
establishing  a  prtaedent  for  any  futiue 
request  for  revision  to  any  State 
implementation  blan.  Each  request  for 
revision  to  the  S{ate  implementation 
plan  shall  be  considered  separately  in 
light  of  specific 'technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevsint  statutory  and 
regulatory  requiiements. 


Vm.  Admini8trpi|dve  Requirements 

A.  Executive  Order  12866 


The  Office  of  Mf  anag( 
(OMB)  has  exen^ 
action  from  E.O 


B.  Regulatory  Fi 
Under  the  R 


;ement  and  Budget 
ted  this  regulatory 
2866  review. 


ubilityAct 

^atory  Flexibility  Act, 
5  U.S.C.  600  et  hq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  willtnot  have  a  significant 
impact  on  a  subs^ntial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  ajiprovals  of  SIP 
submittals  undet  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  inquirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
this  Federal  SIP  approval  does  not 
impose  any  newjvequirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impaa  on  any  small  entities 
affected.  Moreovior,  due  to  the  nattue  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  oonstitute  Federal 
inquiry  into  the  economic 


reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
'  groimds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2) . 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability. 

Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  a  new 
Federal  requirement.  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  substitute  a 
new  federal  requirement 

C.  Unfunded  Mandates 

Vnder  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule.  EPA 
has  determined  that  the  approval  action 
being  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Re^latory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 


General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  nilois 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  16, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  conditional 
interim  approval  action  of  the  15%  plan 
and  conditional  approval  action  of  the 
1990  VOC  base  year  inventory  for  the 
Pittsburgh  area  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  their  requirements,  (^se  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons,  Ozone. 
Repyorting  and  recordkeeping 
requirements. 

Dated:  December  16, 1997. 
W.  Midiael  MoCabe. 
Regional  Administrator,  Region  ID. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  et  seq. 
Subpart  NN— Pennsylvania 

2.  Section  52.2026  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

$52.2026    Conditional  approval. 

•        *        •        •        • 

(d)  The  Commonwealth  of 
Pennsylvania's  March  22, 1996 
submittal  for  the  15  Percent  Rate  of 
Progress  Plan  (or  15%  plan)  for  the 
Pittsburgh  ozone  nonattainment  area,  is 
hereby  conditicmally  approved  based  on 
certain  contingencies,  for  an  interim 
period.  This  interim  period  corresponds 
to  an  18-month  period  granted  to  the 
Peimsylvania  inspection  and 
maintenance  (I/M)  program  (January  28. 
1997).  That  interim  approval  period 
expires  July  27. 1998.  However, 
Pennsylvania  must  also  remedy  the 
following  conditions  no  later  than  July 
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27, 1998.  The  conditions  for 
approvability  is  as  follows: 

(1)  Provide  final  estimates  for  two 
stationary  sources  from  the  1990  base 
year  emissions  inventory  and  adjust  the 
total  1990  VOC  base  year  inventory, 
accordingly.  The  two  sources  are:  J  &  L 
Specialty  Steel  Inc.,  Midland  and 
Indspec  Chemical  Corp..  Petrolia  Plant. 

(2)  Remodel  the  I/M  program  (as 
implemented  in  the  Pittsburgh  ozone 
nonattainment  area)  in  accordance  with 
EPA  guidance  (December  23. 1996 
memo  entitled  "Modeling  15%  VOC 
Reductions  from  I/M  in  1999 — 
Supplemental  Guidance)  and  to  submit 
that  remodeling  to  EPA:  and 


(3)  Fulfill  the  conditions  listed  in  the 
conditional  interim  approval  notice 
granted  by  EPA  to  Pennsylvania's 
enhanced  I/M  program  Qanuary  28. 
1997),  by  the  deadlines  set  forth  in  that 
rulemaking.  The  conditions  of  that 
EPA's  I/M  approval  are  simunarized 
here  as:  geographic  coverage  and 
program  start  dates;  ongoing  program 
evaluation;  test  types,  test  procedures 
and  emission  standards;  test  equipment 
specifications  and;  motorist  compliance 
enforcement  demonstration. 

(e)  The  Commonwealth  of 
Pennsylvania's  March  22, 1996 
submittal  for  the  1990  VOC  Base  Year 


Emissions  Inventory  for  the  Pittsburgh 
ozone  nonattainment  area  (summarized 
in  the  table  in  this  paragraph),  is  hereby 
conditionally  approved  based  on  the 
following  contingency: 

(1)  Provide  final  estimates  for  two 
facilities  sources  fitim  the  1990  base 
year  emissions  inventory  and  ac^ust  the 
total  1990  VOC  base  year  inventory  to 
reflect  those  estimates,  by  no  later  than 
July  27, 1998.  The  two  affected  sources 
are:  J  &  L  Specialty  Steel  Inc..  Midland 
and  Indspec  Chemical  Corp..  Petrolia 
Plant. 


COUhfTY-BY-COUhJTY  SUMMARY  FOR  THE  PITTSBURGH  OZONE  NONATTAINMENT  AREA 

[1990  Emissions  Inventory— VOC  (tons/day)] 


County 


Allegheny 

Armstrong  ...... 

Beaver  

Butter 

Fayette 

Washington  .... 
Westmoreland, 


Total 


Point 


80.44 
1.1 
5.77 
4.34 
0.57 
0.85 
3.54 


96.61 


Area 


73.3 
3.3 
8.19 
8.59 
7.53 
10.74 
16.31 


127.96 


Norwoad 
mobile 


15.48 
1.01 
1.91 
2.19 
1.42 
2.53 
3.67 


28.21 


Highway 
mobile 


76.54 
3.9 

12.8 
9.28 
7.8 

14.96 

24.84 


150.12 


(2)  [Reserved] 

(FR  Doc.  98-930  Filed  1-13-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[UTOOI-OOlOa  and  UTOOI-OOlia;  FRL- 
5948-7] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Utah;  Control  of  Landfill 
Qas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  the 
Utah  plan  and  associated  regulations  for 
implementing  the  Municipal  Solid 
Waste  (MSW)  Landfill  Emission 
Guidelines  at  40  CFR  part  60.  subpart 
Cc,  which  were  required  pursuant  to 
section  111(d)  of  the  Clean  Air  Act 
(Act).  The  State's  plan  was  originally 
submitted  to  EPA  on  April  2. 1997  with 
revisions  to  the  plan  submitted  on 
October  31, 1997.  in  accordance  with 
the  requirements  for  adoption  and 
submittal  of  State  plans  for  designated 


facilities  in  40  CFR  part  60.  subpart  B. 
The  State's  plan  establishes 
performance  standards  for  existing 
MSW  landfills  and  provides  for  the 
implementation  and  enforcement  of 
those  standards.  EPA  finds  that  Utah's 
plan  for  existing  MSW  landfills,  as 
amended,  adequately  addresses  all  of 
the  Federal  requirements  applicable  to 
such  plans. 

DATES:  This  action  is  effective  on  March 
16. 1998  unless  adverse  or  critical 
comments  are  received  in  writing  by 
February  13, 1998.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper,  8P2-A.  at  Uie  EPA  Region  VIII 
Office  listed.  Copies  of  the  ddciunents 
relative  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Program,  Environmental  Protection 
Agency.  Region  VEQ.  999  18th  Street, 
Suite  500.  Denver,  Colorado  80202- 
2466;  and  the  Division  of  Air  Quality. 
Utah  Department  of  Environmental 
Quality.  150  North  1950  West.  P.O.  Box 
144820.  Salt  Lake  Qty,  Utah  84114- 
4820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  EPA  Region  Vm,  (303) 
312-6445. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Under  section  111(d)  of  the  Act.  EPA 
has  established  procedures  whereby 
States  submit  plans  to  control  certain 
existing  sources  of  "designated 
pollutants."  Designated  pollutants  are 
defined  as  pollutants  for  which  a 
standard  of  performance  for  new 
sources  applies  under  section  111.  but 
which  are  not  "criteria  pollutants"  (i.e., 
pollutants  for  which  National  Ambient 
Air  Quality  Standards  (NAAQS)  are  set 
pursuant  to  sections  108  and  109  of  the 
Act)  or  hazardous  air  pollutants  (HAPs) 
regulated  un^er  section  1 1 2  of  the  Act. 
As  required  by  section  111(d)  of  the  Act, 
EPA  established  a  process  at  40  CFR 
part  60.  subpart  B.  which  States  must 
follow  in  adopting  and  submitting  a 
section  111(d)  plan.  Whenever  EPA 
promulgates  a  new  source  performance 
standard  (NSPS)  that  controls  a 
designated  pollutant,  EPA  establishes 
emissions  guidelines  in  accordance  with 
40  CFR  60.22  which  contain 
information  pertinent  to  the  control  of 
the  designated  pollutant  from  that  NSPS 
soiut»  category  (i.e..  th^  "designated 
facility"  as  defined  at  40  CFR  60.21(b)). 
Thus,  a  State's  section  111(d)  plan  for  a 
designated  facility  must  comply  with 
the  emission  guideline  for  that  source 
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category  as  wkU  as  40  CFR  part  60, 
subpart  B.      1 1 

On  March  l2, 1996.  EPA  published 
Emission  Guidelines  (EG)  for  existing 
MSW  landfills  at  40  CFR  part  60, 
subpart  Cc  (40  CFR  60.30-c-60.36c)  and 
NSPS  for  new  MSW  Landfills  at  40  CFR 
part  60,  subpart  WWW  (40  CFR  60.750- 
60.759).  (See  Bl  FR  9905-29.)  The 
pollutant  regiijated  by  the  NSPS  and  EG 
is  MSW  landfill  emissions,  which 
contain  a  mixture  of  volatile  organic 
compounds  (yjOCs),  other  organic 
compounds,  i^thane,  and  HAPs.  VOC 
emissions  cai^  contribute  to  ozone 
formation  which  can  result  in  adverse 
effects  to  human  health  and  vegetation. 
The  health  effects  of  HAPs  include 
cancer,  respirajtory  irritation,  and 
damage  to  the  hervous  system.  Methane 
emissions  co4iribute  to  global  climate 
change  and  c^  result  in  fires  or 
explosions  when  they  accumulate  in 
structiues  on  or  off  the  landfill  site.  To 
determine  whUther  control  is  required, 
nonmethane  oiganic  compounds 
(NMOCs)  are  measured  as  a  surrogate 
for  MSW  lanmll  emissions.  Thus, 
NMOC  is  considered  the  designated 
pollutant.  The  designated  facility  which 
is  subject  to  the  EG  is  each  existing 
MSW  landfill  j^s  defined  in  40  CFR 
60.31c)  for  vtV^ch  construction, 
reconstructioii  br  modification  was 
commenced  before  May  30, 1991. 

Pursuant  tOi40  CFR  60.23(a),  States 
were  requiredj^o  either:  (1)  Submit  a 
plan  for  the  cb^trol  of  the  designated 
pollutant  to  wbich  the  EG  applies  or  (2) 
submit  a  negat^e  declaration  if  there 
were  no  desig|i^ted  facilities  in  the  State 
within  nine  months  after  publication  of 
the  EG,  or  by  Ipbcember  12, 1996. 

EPA  has  bean  involved  in  litigation 
over  the  requirements  of  the  MSW 
landfill  EG  and!  NSPS  since  the  summer 
of  1996.  On  N<)yember  13, 1997,  EPA 
issued  a  notic^  lof  proposed  settlement 
in  National  SoUd  Wastes  Management 
Association  v. !  Browner,  et  al..  No.  96- 
in  accordance  with 
ItheAct.  (See62FR 
ortant  to  note  that  the 
ent  does  not  vacate  or 
MSW  landfill  EG  or 
igly,  the  cuirently- 
~  W  landfill  EG  was  used 
A's  review  of  Utah's 


1152  p.C.  Cir 
section  113(g) 
60898.)  It  is 
proposed  settli 
void  the  exisi 
NSPS.  Acco) 
promulgated 
as  a  basis  for 
submittals. 


n.  Analysis  ofl$tate's  Submittals 

On  April  2, 1697,  the  State  of  Utah 
submitted  its  pkn  and  regulations 
(hereafter  refsijred  to  as  the  "State 
Plan")  for  implementing  EPA's  MSW 
landfill  EG.  However,  the  State  Plan  did 
not  adequately:  address  all  of  the 
requirements  a£40  CFR  part  60, 
subparts  B  and  i  jc.  Consequently,  the 


State  adopted  amendments  to  the  State 
Plan  and  submitted  those  amendments 
to  EPA  for  approval  on  October  31, 
1997.  The  Utah  State  Plan,  as  amended, 
includes  the^'Utah  State  Plan  for 
Implementation  of  Emission  Controls 
for  Existing  Designated  Facilities, 
Section  I.  Municipal  Solid  Waste 
Landfills,"  technical  support 
documentation  for  the  plan,  and  the 
State's  implementing  regulations  in 
Utah  Air  Conservation  Regulations 
(UACR)  R307-2O-2  and  R307-21. 

Utah  has  incorporated  by  reference 
the  NSPS  regulations  of  40  CFR  part  60, 
subpart  WWW,  at  UACR  R307-21-3 
Mdth  a  few  minor  revisions  to:  make  the 
rule  apply  to  existing  MSW  landfills, 
ensure  that  the  rules  comply  with  the 
EG,  reference  the  State's  solid  waste 
requirements  for  MSW  landfills,  and 
make  other  minor  changes.  The  EG 
specifies  essentially  the  same  provisions 
that  are  in  the  NSPS,  except  that  the  EG 
requirements  apply  to  existing  MSW 
landfills.  Utah  has  also  adopted 
compliance  deadlines  in  UACR  307-21- 
5  to  comply  with  the  compliance 
timelines  of  the  EG  and  the  increments 
of  progress  reqiiirements  of  40  CFR  part 
60,  subpart  B.  Thus,  the  State's 
regulations  adequately  address  the 
requirements  of  the  EG,  including  the 
required  applicability,  emission 
limitations,  test  methods  and 
procedures,  reporting  and 
recordkeeping  requirements,  and 
compliance  times.  Specifically,  Utah's 
regulation  requires  that  existing  MSW 
landfills  that:  (1)  Accepted  waste  since 
November  8, 1987;  (2)  have  a  design 
capacity  equal  to  or  greater  than  2.5 
million  megagrams  (Mg)  or  2.5  million 
m3;  and  (3)  have  a  NMOC  emission  rate, 
calculated  in  accordance  with  the 
procedures  of  40  CFR  60.754,  equal  to 
or  greater  than  50  Mg/year  to  install  a 
gas  collection  and  control  system 
meeting  the  requirements  of  40  CFR 
60.752  within  thirty  months  firom  the 
date  of  EPA  approval  of  the  State  Plan 
(or,  for  those  existing  MSW  landfills 
whose  NMOC  emission  rate  is  less  than 
50  Mg/yr  on  the  date  EPA  approves  the 
State  Plan,  within  thirty  months  after 
the  landfill's  NMOC  emission  rate 
e<nml5  or  exceeds  50  Mg/yr). 

The  State  Plan  also  includes 
dociunentation  showing  that  all 
requirements  of  40  CFR  part  60,  subpart 
B  have  been  met.  Specifically,  the  State 
Plan  includes  a  demonstration  of  legal 
authority  to  adopt  and  implement  the 
plan,  an  emissions  inventory, 
increments  of  progress  compliance 
deadlines,  a  commitment  to  submit  to 
EPA  annual  State  progress  reports  on 
plan  implementation  and  enforcement, 
and  documentation  that  the  State 


addressed  the  public  participation 
requirements  of  40  CFR  part  60.23  for 
both  the  original  submittal  of  April  2, 
1997  and  the  amendments  to  the  State 
Plan  submitted  on  October  31, 1997.  In 
addition,  as  stated  above,  the  State  has 
adopted  emission  standards  and 
compliance  schedules  into  an 
enforceable  State  regulation  that  is  no 
less  stringent  than  the  EG. 

Consequently,  EPA  finds  that  the 
State  Plan,  as  amended,  meets  all  of  the 
requirements  applicable  to  such  plans 
in  40  CFR  part  60,  subparts  B  and  Cc. 
The  State  did  not,  however,  submit 
evidence  of  authority  to  regulate 
existing  MSW  landfills  in  Indian 
Coimtry.  Therefore,  EPA  is  not 
approving  this  State  Plan  as  it  relates  to 
those  sources. 

More  detailed  information  on  the 
requirements  for  an  approvable  plan 
and  Utah's  submittals  can  be  found  in 
the  Technical  Support  Dociunent  (TSD) 
accompanying  this  notice,  which  is 
available  upon  request. 

m.  Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  EPA  is 
approving  Utah's  section  111(d)  plan 
and  associated  regulations,  as  submitted 
on  April  2, 1997  and  on  October  31. 
1997.  for  the  control  of  landfill  gas  bom 
existing  MSW  landfills,  except  for  those 
existing  MSW  landfills  located  in  Indian 
Country.  As  provided  by  40  CFR 
60.28(c),  any  revisions  to  Utah's  State 
Plan  or  associated  regulations  will  not 
be  considered  part  of  the  applicable 
plan  until  submitted  by  the  State  in 
accordance  with  40  CFR  60.28  (a)  or  (b). 
as  applicable,  and  until  approved  by 
EPA  in  accordance  with  40  CFR  part  60, 
subpart  B. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  16, 1998 
unless,  by  February  13, 1998,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
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on  this  action  should  do  so  at  this  time. 
If  no  such  conunents  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  March  16, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State  Plan. 
Each  request  for  revision  to  a  State  Plan 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  firom  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  Plan  approvals  under  section 
111  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  State  Plan  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  State  Plans  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  , 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 


efiisctive  and  least  biutlensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fit>m  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Registra-.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  March  16, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Methane,  Municipal  solid 
waste  landfills,  Nonmethane  organic 
compoimds.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  30, 1997. 

Patricia  D.  Hull. 

Acting  Regional  Administrator,  Region  Vm. 
40  CFR  part  62  is  amended  as  follows: 


PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

Subpart  IT— Utah 

2.  A  new  center  heading  and 
§§62.11110,  62.11111.  and  62.11112  are 
added  to  read  as  follows: 

Landfill  Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

§62.11110   Identification  of  plan. 

"Utah  State  Plan  for  Implementation 
of  Emission  Controls  for  lasting 
Designated  Facilities,  Section  I. 
Municipal  Solid  Waste  Landfills"  and 
the  associated  State  regulations  in 
R307-20-2  and  R307-21  of  the  Utah  Air 
Conservation  Regulations,  submitted  by 
the  State  on  April  2. 1997  with 
amendments  to  the  plan  submitted  on 
October  31. 1997. 

§82.11111    MentMcalfon  of  sources. 

The  plan  applies  to  all  existing 
municipal  solid  waste  landfills  for 
which  construction,  reconstruction,  or 
modification  was  commenced  before 
May  30. 1991  that  accepted  waste  at  any 
time  since  November  8. 1987  or  that 
have  additional  capacity  available  for 
future  waste  deposition,  as  described  in 
40  CFR  part  60.  subpart  Cc 

§82.11112    Effw:tfvsdat*. 

The  effective  date  of  the  plan  for 
municipal  solid  waste  landfills  is  March 
16. 1998. 

[PR  Doc.  98-937  Filed  1-13-98;  8:45  am) 

BtUMQ  COM  WW-6e-P 


ENVIRONMENTAL  PROTECTIGN 
AGENCY 

40  CFR  Part  180 
[OPP-300593;  FRL  5760-8] 
RIN2070-AB78 

Bifenthrin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
bifenthrin  in  or  on  cabbage.  This  action 
is  in  response  to  EPA's  granting  of  an 
emergency  exemption  imder  section  18 
of  the  Federal  Insecticide.  Fimgidde. 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  cabbage.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 


UMl 
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bifenthrin  in  t^s  food  commodity 
pursuant  to  s^on  408(IK6)  of  the 
Federal  Food^  [Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  A(|f  of  1996.  The  tolerance 
will  expire  an^  is  revoked  on  December 
31. 1999.       i 

DATES:  This  r^gidation  is  effective 
January  14, 1908.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  March  16. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  lCli'P-3005931, 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompan)ring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters:  Accounting  Operations 
Brandi,  OPP  ftolerance  Fees),  P.O.  Box 
360277M.  Pitttbui:gh.  PA  15251.  A  copy 
of  any  objectiqus  and  hearing  requests 
filed  with  thel  Hearing  Clerk  identified 
by  the  docket  control  niunber,  [OPP- 
300593],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoim^s 
and  Services  Division  (7502C),  Office  of 
Pesticide  Progfams,  Environmental 
Protection  Agiancy.  401  M  St. ,  SW. , 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Dav^  Hwy.,  Arlineton.  VA. 

A  copy  of  obijections  and  hearing 
requests  filed  ildth  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epam^l.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  reque^^  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  fonti^at.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300593].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-maill  Electronic  copies  of 
objections  and  nearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Envjyomnental  Protection 
Agency.  401  MISt.  SW..  Washington, 
DC  20460.  Offite  location,  telephone 
niunber,  and  e-mail  address:  Crystal 
Mall  #2, 1921  lefferson  Davis  Hwy., 
ArUngton,  VA,  (703)  308-9356;  e-mail: 
beard.andrea@apamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFEXIA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  bifenthrin.  in  or  on  cabbage 
at  2.0  part  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
December  31. 1998.  EPA  will  publish  a 
docttment  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procediu^s. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghiun  (61  PR  58135,  November  13, 
1996)  (FRL  5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu«  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposing  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fix>m  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  sudi  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 


governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  Uie  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fix)m  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabfished  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closiue  on  several  poficy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  apphcation  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Bifenthrin 
on  Cabbage  and  FFDCA  Tolerances 

The  AppUcant  states  that  there  is  no 
effective  material  available  for  late 
season  control  of  the  silverleaf  whitefly, 
a  relatively  newly  established  pest, 
which  has  caused  serious  damage  to 
vegetable  crops  in  recent  years.  The 
Applicant  requested  this  use  on 
broccoli,  cauliflower,  and  cabbage,  as 
well  as  on  lettuce  (head  and  leaf)  and 
rapini.  Upon  EPA  review  of  the 
economic  data  submitted  with  the 
request,  the  expected  net  revenue  for 
head  and  leaf  lettuce  falls  inside  of  the 
range  of  historical  variations,  implying 
that  no  significant  economic  loss  would 
occiu.  No  data  were  submitted  for 
rapini,  so  no  conclusions  could  be 
drawn  regarding  this  crop.  However,  the 
expected  net  revenues  for  broccoU, 
cauliflower,  and  cabbage  fall  outside  of 
the  historical  range  of  variations,  and 
therefore  significant  economic  losses  are 
expected,  resulting  in  an  emergency 
situation.  The  Applicant  began  use  of 
bifenthrin  on  broccoli  and  cauliflower 
under  the  provisions  of  a  crisis 
exemption  on  September  19, 1997.  EPA 
authorized  an  emergency  exemption  last 
season  for  broccoli  and  cauliflower,  and 
established  the  associated  time-limited 
tolerances  at  that  time.  These  tolerances 
are  due  to  expire  on  January  31, 1998. 
EPA  will  take  action  to  extend  the 
tolerances  for  broccoli  and  cauliflower 
before  this  time,  to  allow  for  the  uses 
under  this  exemption.  EPA  has 
authorized  imder  FIFRA  section  18  the 
use  of  bifenthrin  on  broccofi, 
cauliflower,  and  cabbage  for  control  of 
whiteflies  in  California.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
state,  for  these  crops. 
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As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
bifentlirin  in  or  on  cabbage.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cabbage 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  apphed  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
Q'A  has  not  made  any  decisions  about 
whether  bifenthrin  meets  EPA's 
registration  requirements  for  use  on 
cabbage  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
Q'A  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
bifenthrin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  California  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  bifentluin,  contact  the 
Agency's  Registration  ENvision  at  the 
address  provided  above. 

m.  Risk  Asaeasment  and  Statutory 
Findings 

EPA  p>erforms  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 


pesticide  through  the  diet  (e.g.,  food-and 
drinking  water)  and  throu^  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  usually  100  or  more 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
sometimes  called  a  "safety  factor"  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  oae  person  or 
subgroup  of  the  population  such  as 
infants  and  children  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  in&nts  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  luicertainty  foctor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  expressed  as  100%  or 
less  of  the  RfD  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposiu^  (MOE)  by  dividing  the 
estimated  human  exposiue  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  imcertainty 
Cactor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for    ' 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 


carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
difftsrent  durations  and  routes  of 
exposine,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposme  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposiue 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  tat 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietaiy  soiuces  of  exposure,  and 
will  typically  considm  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  bom  S  t^ee 
sovuces  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occiuring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
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days  of  exposutv.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intennediate«tBrm  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  fissessment  describes  risk 
which  could  reMdt  from  several  months 
to  a  lifetime  of  eiq>osure.  For  this 
assessment,  risl:^  are  aggregated 
considering  aveiage  exposure  from  all 
sources  for  repiiesentative  population 
subgroups  inchifling  in£Emts  and 
children. 

B.  Aggregate  E:^sure 

In  examiningj  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  re^due  in  the  food  in 
question,  residi^^  in  other  foods  for 
which  there  ara  tolerances,  residues  in 
ground  water  at  surfiure  watM  that  is 
consiuned  as  drinking  water,  and  other 
non-occupatiop4l  exposures  through 
pesticide  use  ioi  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  I^etary  e)(|>osure  to  residues  of  a 
pesticide  in  a  fi^d  commodity  are 
estimated  by  mi^tiplying  the  average 
daily  consumptlibn  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  [Oesticide  residue  level. 
The  Theoreticaf  ^feximum  Residue 
Contribution  (1>MRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  pbntained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  Exposures,  EPA  takes 
into  accoimt  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  T^ffRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  pt  the  crop  is  treated  by 
pesticides  that  ijiave  established 
tolerances.  If  thei  TMRC  exceeds  the  RfD 
or  poses  a  lifetit^e  cancer  risk  that  is 
greater  than  ap^toximately  one  in  a 

ipts  to  derive  a  more 
I  estimate  for  the 
ating  additional  types 
iticipated  residue  data 
and/or  percent  ^  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances.  i 

Percent  of  crdb  treated  estimates  are 
derived  from  Fejqeral  and  Private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 


million,  EPA  at 
accurate  exposi 
pesticide  by  ev^ 
of  information  I 


upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
non-nursing  infants,  less  than  1  year  old 
was  not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
•determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
bifenthrin  on  cabbage  at  2.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabiUty  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenthrin  are 
discussed  below. 

1.  Acute  toxicity.  The  maternal  NOEL 
of  1  milligram/kilogram/day  (mg/kg/ 
day)  from  the  oral  developmental 
toxicity  study  in  rats  is  used  for  acute 
dietary  risk  assessments.  The  maternal 
lowest  observed  effect  level  (LOEL)  of 
this  study  of  2  mg/kg/day  was  based  on 
tremors  from  day  7-17  of  dosing.  This 
acute  dietary  endpoint  is  used  to 
estimate  dietary  risks  to  all  population 
subgroups. 

2.  Short  -  and  intermediate-term 
toxicity.  The  maternal  NOEL  of  1  mg/kg/ 
day  fiom  the  oral  developmental 
toxicity  study  in  rats  is  also  used  for 
short-  and  intermediate-term  MOE 
calculations  as  well  as  acute,  discussed 
in  (1)  above. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  bifenthrin  at 
0.015  mg/kg/day.  This  RfD  is  based  on 

a  1-year  oral  feeding  study  in  dogs  with 
a  NOEL  of  1.5  mg/kg/day,  based  on 
intermittent  tremors  at  the  LOEL  of  3 


mg/kg/day;  an  uncertainty  factor  of  100 
is  used. 

4.  Carcinogenicity.  OPP  has  classified 
bifenthrin  as  a  Group  C  chemical 
possible  human  carcinogen  based  upon 
urinary  bladder  tumors  in  mice,  but  did 
not  recommend  assignment  of  a  Q*. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.442)  for  the  residues  of 
bifenthrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currenUy  exist 
for  residues  of  bifenthrin  on  hops; 
strawberries;  com  grain,  forage,  and 
fodder,  cotton  seed;  and  Uvestock 
commodities  of  cattle,  goats,  hogs, 
horses,  sheep,  and  poultry. 
Additionally,  time-limited  tolerances 
associated  with  emergency  exemptions 
have  been  established  for  broccoli, 
cauliflower,  raspberries,  cucurbits,  and 
canola.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  bifenthrin  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  pecfoimed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
risk  assessment  used  anticipated 
residues  for  all  commodities  having 
bifenthrin  tolerances,  except  for 
cucurbits  and  raspberries,  for  which 
tolerance  level  residues  were  used.  For 
the  most  highly  exposed  population 
subgroup,  children  1-6  years  old,  the 
resulting  high-end  exposure  results  in  a 
dietary  (food  only)  MOE  of  33;  at  the 
97th  percentile  the  MOE  is  111.  For 
infants  <  1  year  old,  the  high-end 
exposure  MOE  is  50;  at  the  98th 
percentile  it  is  111.  For  the  overall  U.S. 
population,  the  high-end  exposure  MOE 
is  50;  at  the  99th  percentile  it  is  111. 
The  major  portion  of  the  estimated 
dietary  exp»osure  from  bifenthrin  is 
contributed  through  the  tolerances  for 
field  corn  and  secondary  residues  in 
animal  commodities  resulting  bom 
feeding  of  the  treated  field  com. 
-    This  assessment  used  the  extremely 
conservative  assumption  that  100%  of 
the  field  com  and  Uvestock 
commodities  would  contain  residues  of 
bifenthrin.  However,  available  data 
show  that  of  the  total  field  com  crop 
growm  in  the  U.S.,  only  about  0.45% 
was  actually  treated  with  bifenthrin  in 
1994-96  (3-year  average);  it  is  expected 
that  a  similar  percentage  will  be  treated 
for  the  current  year  (1997).  since  this 
figure  has  generally  remained  consistent 
for  the  past  3  years.  Therefore,  it  is. 
likely  that  the  actual  exposure  is 
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oonsidenibly  less  than  the  conservative 
estimates  given  here;  if  these  estimates 
were  refined  using  the  Monte  Carlo 
technique  and  incorporating  actual 
percent  of  crop  treated  figures.  EPA 
scientists  believe  that  the  MOEs  would 
be  increased  to  acceptable  levels  for  the 
high-end  consumer. 

li.  Short-  and  intermediate-term  risk. 
The  short-  and  intermediate-term  risk 
assessment  used  maximum  anticipated 
residue  levels  for  cotton,  extrapolated 
residue  levels  for  meat/milk/poultry/ 
eggs,  and  air  monitoring  data  collected 
from  15  homes  in  four  states.  Based  on 
this  data,  the  MOEs  for  children  are 
calculated  to  be  280  for  the  average 
consiuner  and  250  for  the  high-end 
consumer.  The  MOEs  for  adults  are 
calculated  to  be  450  for  the  average 
consumer  and  390  for  the  high-end 
consumer.  EPA  generally  has  no 
concern  for  MOEs  greater  than  100,  and 
thus  these  do  not  exceed  EPA's  level  of 
concern. 

iii.  Chronic  exposure  and  risk.  The 
chronic  dietary  (food  only)  risk 
assessment  for  bifenthrin  was 
conducted  using  the  extremely 
conservative  TMRC  exposure 
assumptions  that  100%  all  commodities 
having  bifenthrin  tolerances  will 
contain  bifenthrin  residues  at  tolerance 
levels.  Based  on  this,  EPA  has 
concluded  that  dietary  exposure  to 
bifenthrin  vdll  utilize  29%  of  the  RfD 
for  the  overall  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  exposure  is  non-nursing  infants 
<  1  year  old.  at  62%  of  the  RfD.  This  is 
further  discussed  below  in  the  section 
on  infants  and  children.  EPA  generally 
has  no  concern  for  exposure  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposiire  to  bifenthrin  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposiue  to  exceed  100%  of 
the  Rfl).  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fit>m  chronic  aggregate  exposure 
to  bifenthrin  residues. 

2.  From  drinking  water.  Because  the 
Agency  lacks  sufficient  water-related 
exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figiue  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 


then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consiunption.  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriatt  bounding  figxue  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  bifenthrin  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  dociunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
bifenthrin  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Bifenthrin  is  ciurently  only  registered 
for  residential  non-food  use  as  a 
termiticide.  Based  on  information 
referred  to  above  regarding  short-  and 
intermediate-term  exposure,  this  use  is 
not  expected  to  result  in  risks  that 
exceed  levels  of  concern.  Therefore, 
reasonable  certainty  of  no  harm  is 
expected  fivm  exposiue  through  non- 
dietary,  non-occupational  routes. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 


EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  conunon  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  p>e8ticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  conunon 
mechanism  of  activity  with  other 
substances  and  pesticides  that  produce 
a  common  toxic  metabolite  in  which 
case  common  mechanism  of  activity 
vdll  be  assumed. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechani^n  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this- 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  overall  U.S. 
population,  the  calculated  MOE  value 
(for  food  only)  is  50.  For  the  most  highly 
exposed  subgroup,  children  1-6  years 
old,  the  MOE  for  food  is  33.  As  stated 
above,  EPA  believes  that  with  percent  of 
crop  treated  particidarly  for  field  com, 
the  major  contributor  incorporated  in  a 
Monte  Carlo  analysis,  MOEs  for  all 
population  subgroups  will  be 
acceptable.  Although  theoretically  there 
is  the  potential  for  exposure  to 
bifenthrin  in  drinking  water,  EPA  does 
not  expect  that  exposure  would  result  in 
aggregate  MOEs  (food  plus  water)  that 
would  exceed  the  levels  of  concern  for 
acute  dietary  exposing.  Therefore,  EPA 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  resxilt  from 
acute  exposuire  to  bifenthrin. 
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2.  Chronic  ri$ic.  Using  the  TMRC 
exposure  assiimptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  biaanthrin  from  fxtd  will 
utilize  29%  of  the  RfD  for  the  U.S. 
population.  Thia  major  identifiable 
subgroup  with  |t|ie  highest  aggregate 
exposiue  is  nohfnursing  infiants  <  1  year 
old,  discussed  below.  EPA  generally  has 
no  concern  forjdxposures  below  100% 
of  the  RID  becijuse  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  toi  tnlenmrin  in  drinking 
water  and  from  non-dietary,  non- 
occupational e)(po8ure,  EPA  does  not 
expect  the  aggmgate  exposure  to  exceed 
100%  of  the  RflX  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  aggregate 
e}q>osure  to  bi^thrin  residues. 

3.  Short-  €uui  intennediate-tenn  risk. 
Short-  and  inte^ediate-term  aggregate 
exposure  takesiinto  account  chronic 
dietary  food  anid  water  considered  to  be 
a  background  eotposure  level  plus 
indoor  and  out^joor  residential 
exposure.  Based  on  bifenthrin  not  being 
registered  for  iiidoOT  residential  or  pet 
uses,  EPA  concliides  that  the  aggr^ate 
short-  and  intennediate-term  risks  do 
not  exceed  levels  of  concern,  and  that 
thoe  is  reasonable  certainty  that  no 
harm  will  resu]t^ 

D.  Aggregate  R^  and  Determination  of 
Safety  for  Infahp  and  Children 

1.  Safety  factfi^  for  infaitts  and 
children  —  i.  Zil  general.  In  assessing  the 
potmtial  for  aoutional  sensitivity  of 
in&nts  and  chil^ben  to  residues  of 
bifmthrin,  EPA  considered  data  from 
developmental  [tlDxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  sXfXdy  in  the  rat.  The 
developmental  Itbxicity  studies  are 
designed  to  evajlbate  adverse  effecto  on 
the  developing  Organism  residting  bfXEa 
maternal  pestiqide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposiue  to  thej  |>esticide  on  the 
reproductive  ctipability  of  mating 
animals  and  datt  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  tlueshold  effects  to 
account  for  prej^d  post-iutal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  detf  tmines  that  a  different 
margin  of  safety  iwill  be  safe  for  infants 
and  children.  Mirgins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  throi^h  using  uncertainty 
safety  factors  ini  calculating  a  dose  level 


that  poses  no  appreciable  ri^  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  fector  usually  100  for  combined 
inter-  and  intra-spedes  variability  and 
not  the  additional  tenfold  safety  factor 
when  EPA  has  a  complete  data  base 
imder  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
profwrties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  fector. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetiises  e)q>osed  to  bifenthrin.  The 
maternal  NOEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOEL  of  4  ma/kg/day. 

In  the  rat  developmental  study,  the 
maternal  NOEL  was  1  mg/kg/day,  based 
on  tremors  at  the  LOEL  of  2  mg/kg/day. 
The  developmental  (pup)  NOEL  was 
also  1  mg/l^day,  based  upon  increased 
incidence  of  hydroureter  at  the  LOEL  of 
2  mg/kg/day.  There  were  5/23  (22%)  of 
the  litters  affected  (5/141  fetuses  since 
each  litter  only  had  one  afiiscted  fetus) 
in  the  2  mg/kg/day  group,  compared 
with  zero  in  the  control,  1.  and  0.5  mg/ 
kg/day  groups.  According  to  recent 
historical  data  (1992-1994)  for  this 
strain  of  rat,  background  incidence  of 
distended  ureter  averaged  11%  with  a 
maximum  inddenoe  of  90%. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  body  weight  at 
5.0  mg/kg/day  with  a  NOEL  of  3.0  mg/ 
kg/day.  lliere  were  no  developmental 
(pup)  or  reproductive  effects  up  to  5.0 
m^g/day  hishest  dose  tested. 

IV.  Pre-  ana  post-natal  sensitivity— &. 
Pre-natal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  in  the  presence 
of  maternal  toxicity  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  either  acute  or 
dironic  for  inianta  and  children  which 
would  require  an  additional  safety 
fector. 

b.  Post-natal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infenta  and 
children  in  the  rat  reproduction  study. 

V.  Conclusion.  Based  on  the  above. 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  an 
additional  uncertainty  fector  is  not . 


needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  EPA  believes  that 
residential  exposures  are  more 
appropriately  included  in  the  short-term 
exposiu«  scenario,  and  thus  estimates 
acute  risk  from  dietary  exposure  only. 
EPA  concluded  that  aggregate  dietary 
acute  risk  (food  plus  water)  would  not 
exceed  levels  of  concern.  This  is 
discussed  in  greater  detail  above. 

3.  Chronic  risk.  Using  the 
conservative  exposiue  assumptions 
described.above,  EPA  has  concluded 
that  aggregate  exposiu«  to  bifenthrin 
from  food  will  utilize  from  20  to  62% 
of  the  Rff)  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RID  because  the  RID 
representa  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  bifenthrin  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infanta  and  children 
from  aggregate  exposure  to  bifenthrin 
residues. 

4.  Short-  or  intermediate-term  risk. 
The  estimated  short-  and  intermediate- 
term  risks  do  not  exceed  EPA's  levels  of 
concern  for  children.  MOEs  for  children 
are  calculated  to  be  280  for  the  average 
consumw  and  250  for  the  high-end 
consiuner,  discussed  in  greater  detail 
above.  There  is  generally  no  concern  for 
MOEs  which  are  greater  than  100. 

V.  Other  ConaideFations 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  bifenthrin  in 
cabbage  is  adequately  imderstood  for 
the  purposes  of  this  tolerance.  The 
residue  of  concern  is  the  parent 
compound  only. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
bifmthrin  in  or  on  food  witii  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  fevels  set 
in  this  tolerance  document  Gas 
Chromatography  with  Electron  Captiue 
Detection,  analytical  method  P-2132M. 
PP«0E3921;  MRID#41658601.  EPA  has 
provided  information  on  this  method  to 
FDA.  The  method  is  available  to  anyone 
who  is  interested  from  OPP's  Health 
Effecta  Division,  7509C.  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 
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C.  Magnitude  of  Residues 

Residues  of  bifenthrin  are  not  likely  to 
exceed  2.0  ppm  in  or  on  cabbage  as  a 
result  of  the  proposed  use.  Secondary 
residues  in  animal  conunodities  are  not 
expected  to  exceed  already  established 
tolerances. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
bifisnthrin  in  or  on  cabbage. 

E.  Rotational  Crop  Restrictions 

The  confined  rotational  crop  data 
requirements  for  bifenthrin  have  been 
satisfied.  The  following  rotation 
instructions  are  required:  (1)  Leafy 
vegetables  and  root  crops  may  be  rotated 
30  days  following  the  final  application 
of  bifenthrin;  (2)  crops  for  which 
bifenthrin  tolerances  exist  may  be 
rotated  at  any  time;  and  (3)  all  other 
crops  may  be  rotated  7  months 
following  the  final  application  of 
bifenthrin. 

VI.  Conclasion 

Therefore,  the  tolerance  is  established 
for  residues  of  bifenthrin  in  or  on 
cabbage  at  2.0  ppm. 

Vn.  Ob)ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  cxurently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  16, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  lB0.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 


statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
niunber  (OPP-3005931  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.'VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 


in  the  official  rulemaking  record  which 
will  also  include 'all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

K.  Regulatory  Assessment 
Requirements 

This  action  finalizes  tolerances  under 
FFDCA  section  408(e).  The  OfBce  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  bom 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovenunental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  PoptUations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et     - 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact    . 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  OfiBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  OfBce  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
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This  is  not  a  "^ajor  rule"  as  defined  by 
5  U.S.C.  804(2)^ 

List  of  Subjects!  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediue, 
Agricultural  commodities,  Pesticides 
and  pests,  Repdrting  and  recordkeeping 
requirements. 


Cabbage 


IFR  Doc.  98-674 
BILUNQ  CODE  6560 -l»-F 


Dated:  December  23, 1997. 

Peter  Caulldns, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Prog^ms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.G.  346a  and  371. 

2.  In  §180.442.  by  alphabetically 
adding  "cabbage"  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

§180.442    Blfenthrln;  toleranoe*  for 


(b) 


Commodity 


Parts  per  million 


2.0 


1  filed  1-13-98;  8:45  am] 


ENVIRONMEI^AL  PROTECTION 
AGENCY 

40  CFR  Parts  1$0, 185.  and  186 
[OPP-300572:  F^L-6755-0] 
RIN  2070^878 

Consolidation |6f  Certain  Food  and 
Feed  Additive  Tolerance  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rUe;  Technical 

amendments. 

i-i . 

summary:  This  rule  transfers  certain  of 
the  pesticide  food  and  feed  additive 
regulations  thatjare  now  in  40  CFR  parts 
185  and  186  to  part  180.  EPA  is 
consolidating  these  regulations  because 
as  a  matter  of  law  all  of  the  pesticide 
tolerances  are  npw  considered  to  be 
regulated  unde^FFDCA  section  408  as 
amended  by  thb  Food  Quality  Protection 
Act  (Pub.  L.  10^17)  and  they  no  longer 
need  to  be  sep^te. 
DATES:  This  rule  becomes  effective 
January  14, 19^^.  Written  objects  and 
hearing  request$  must  be  received  by 
March  16, 199^.| 

ADDRESSES:  Wijitten  objections  and 
hearing  requests,  identified  by  the 
docket  control  nvunber  [OPP-300572], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environitiental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 


Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300572],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300572). 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Jef&ey  Morris,  Special  Review 
Branch  (7508W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  3rd  floor.  Crystal 
Station.  2800  Crystal  Drive,  Arlington. 


Expiration/Revocation  Date 


12/3r/98 


VA  22202.  (703)  308-8029;  e-mail: 
morris.jeffiey@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Pesticide  Programs  is  transferring 
some  of  the  Tolerance  regulations  now 
in  parts  185  and  186  to  part  180.  EPA 
is  moving  these  sections  because, 
whereas  in  the  past  tolerances  for 
processed  food  and  animal  feeds 
regulated  under  section  409  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA,  21  U.S.C.  301  et  seq.)  were 
placed  under  parts  185  and  186,  as  a 
matter  of  law  all  tolerances  in  these 
sections  are  now  considered  to  be 
regulated  under  FFDCA  section  408  as 
amended  by  the  Food  Quality  Protection 
Act  (Pub.  L.  104-17).  and  therefore 
belong  under  part  180. 

I.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
number  [OPP-300572)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
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opp-docketdepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  tbe 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

n.  Regulatory  Assessment 
Requirements 

This  final  rule  does  not  impose  any 
requirements.  It  only  implements  a 
tedmical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).-For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfimded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4),  Executive 
Order  12875,  entitled  Enhancing  the 
Intei]govemmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  ExecuUve 
Order  12898,  entitled  Federal  .Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

m.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  -Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  pubhcation 
of  this  rule  in  today's  Federal  Register. 
This  is  a  technical  correction  to  the 
Code  of  Federal  Regtdations  and  is  not 


a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  January  5, 1998. 
LoisRoMi. 

Director,  Special  Review  and  Reregistration 
Division.Offwe  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.106  is  revised  to  read 
as  follows: 

§  180.106    Diuron;  tolerances  for  residues. 
(a)  General.  Tolerances  for  residues  of 
the  herbicide  diiutm  (3-(3,4- 
dichlorophenyl)-l.l-dimethylurea)  in  or 
on  food  commodities  are  established  as 
follows: 


Commodity 


CommodHy 

Alfalfa 

Apples „ 

Artichokes „... 

Asparagus , 

Bananas, 

Barley,  grain 

Barley,  hay 

Birdsfoot  trefoil,  forage  . 

Birdsfoot  trefoil,  hay 

Blackberries  , 

Bluetjerries 

Boysenbenies 

Benmida  grass  

Bermuda  grass,  hay  

Cattle,  fat  ;. 

Cattle,  meat  

Cattle,  meat  byproducts . 

Citrus  fruits 

Citrus  pulp,  dried 

Clover,  forage 

Ctover,  hay 

Corn  in  grain  or  ear  form 
(including  sweet  com, 
field  com,  popcorn)  .... 

Com,  sweet,  fodder 

Corn,  sweet,  forage 

Cottonseed 

Currants 

Dewberries 

Goats,  fat 

Goats,  meat 


Parts  per  million 


2 

1 
1 
7 
0.1 
1 
2 
2 
2 
1 
1 
1 
7 
7 
1 
1 
1 
1 
4 
2 
2 


1 
2 
2 

1 
1 
1 
t 
1 


Goats,  meat  byproducts 
Gooset>erries  


Grass  crops  (other  than 
Bermuda  grass) 

Grass,  hay  (other  than 
Bermuda  grass  hay) ... 

Hogs,  fat 

Hogs,  meat 

Hogs,  meat  byproducts .. 

Horses,  fat  

Horses,  meat „.. 

Horses,  meat  byproducts 

Huckletwrries 

Loganberries , 

Nuts 

Oats,  forage 

Oat,  grain 

Oats,  hay  

Oats,  straw 

Olives 

Papayas  

Peaches  

Pears 

Peas 

Peas,  forage  

Peas,  hay 

Peppermint,  hay 

Pineapple 

Potatoes 

Raspt>erries , 

Rye.  forage 

Rye.  grain 

Rye,  hay 

Rye,  straw 

Sheep,  fat  

Sheep,  meat  

Sheep,  meat  byproducts 

Sorghum,  fodder 

Sorghum,  forage 

Sorghum,  grain 

Sugarcane 

Wheat,  forage 

Wheat,  grain  ... 

Wheat,  hay 

Wheat,  straw 

Vetch,  forage  

Vetch,  hay 

Vetch,  seed 


Parts  per  million 


2 

1 
1 
1 
1 
1 
1 
1 
1 

0.1 
2 
1 
2 
2 
1 

0,5 

ai 
1 
1 

2 
2 
2 

1 

1 

1 

2 

1 

2 

2 

1 

1 

1 

2 

2 

1 

1 

2 

1 

2 

2 

2 

2 

1 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

c.  Section  180.108  is  amended  by 
adding  a  heading  to  paragraph  (a),  by 
adding  alphabetically  entries  to  the 
table  in  paragraph  (a)  for  "cottonseed 
hulls,"  "cottonseed  meal,"  and      _^ 
"soybean  meal,"  by  redesignating 
paragraph  (b)  as  paragraph  (c),  and 
adding  a  paragraph  heading  to  newly 
designated  paragraph  (c);  by  adding  and 
reserving  new  paragraphs  (b)  and  (d) 
with  paragraph  headings  to  read  as 
follow. 

§  1 80.1 08    Acephate;  tolerances  for 
residues. 

(a)  General.  *     •     * 
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ConwMxfity 


i. 


Cottonseed,  hull 
Cottonseed,  mea| 

•  ft' 

Soybean,  meai  i 


Parts  per      $18ai83    0.0-Diethyl  S-[^(ethylthlo)ethyq 

milion        phosphorodithkMta;  tolerances  for 
residues. 


(b)  Section  it  emergency  exemptions. 
[Reserved] 

(c)  ro7enuic|s5  with  regional 
registrations,  i  K     •     • 

(d)  Indirect  pr  inadvertent  residues. 
(Reserved] 

d.  Section  180.153  is  amended  by 
adding  a  paragnaph  heading  to 
paragraph  (a),  biy  designating  the  text 
following  the  heading  as  paragraph 
(a)(1);  by  redesignating  the  text  of 
paragraph  (b)  a^  paragraph  (c),  adding  a 
heading  to  neWly  designated  paragraph 
(c),  and  by  additag  and  reserving  new 
paragraphs  (b)  qnd  (d)  with  paragraph 
headings  to  read  as  foUows. 

f18ai53    DIadnon;  tolerances  for 
residues.  i . 

(a)  General.  t\)*    •    * 

(b)  Section  10  emergency  exemptions. 
(Reserved]       ; ' 

(c)  ToIerancM  with  regional 
registrations.  *' '  *     * 

(d)  Indirect  6i  inadvertent  residues. 
[Reserved]        I  [ 

e.  Section  18iQ.173  is  amended  by 
designating  the  existing  text  as 
paragraph  (a),  and  adding  a  paragraph 
heading  to  newly  designated  paragraph 
(a);  by  adding  alphabetically  to  the  table 
in  newly  designated  paragraph  (a)  an 
entry  for  "citrusj  pulp,  dehydrated," 
"raisins."  and  '*'Tea,  dried."  by  adding 
and  reserving  paragraphs  (b),  (c).  and  (d) 
with  paragraph  headings  to  read  as 
follows.  11' 

$180,173    Ethioli  tolerances  for  residues. 

(a)  General.  *    *     * 


Convn^dHy 


Citms  pulp,  dehydmted 

* 

Raisins , 

Tea,  dried 


Parts  per 
million 


10 

4 

10 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerance^  \with  r^onal 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

f.  Section  180,183  is  revised  to  read  as 
follows: 


(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  0,0-diethyl  S-[2- 
(ethylthio)ethyl]  phosphorodithioate 
and  its  cholinesterase-inhibiting 
metabolites,  calculated  as  demetpn.  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


AlfaMa.  fresh _... 

Alfalfa,  hay 

Barley,  grain 

Barley,  straw  ..„ 

Beans,  diy „ 

Beans,  Kma 

Beans,  srtap 

Beans,  vines 

Beets,  sugar,  roots 

Beets,  sugar,  tops  .. 

Broccoli 

Brussels  sprouts 

Cabbage .'. 

Cauliflower 

Clover,  fresh  

Clover,  hay 

Coffee  beans „.., 

Com.  field,  fodder , 

Com,  field,  forage , 

Com,  grain 

Com,  pop „ 

Com,  pop,  fodder 

Com,  pop,  forage 

Com,  sweet,  fodder 

Com,  sweet,  forage 

Com,  sweet,  grain  (K+CWHR) 

Cottonseed ; 

Hops „„ 

Lettuce 

Oats,  fodder,  green 

Oats,  grain 

Oats,  straw  ..„ 

Peanuts 

Peas „_. 

Peas,  vines ... .... 

Pecans 

Peppers 

Pineapples 

Pineapples,  foliage ..... 

Potatoes 

Rice 

Rice,  straw 

Sorghum,  fodder ;.„ 

Sorghum,  forage 

Sorghum,  grain 

Soybeans  

Soyt)eaiw,  forage 

Soytieans,  hay ...„ 

Spinach 

Sugarcane 

Tomatoes 

Wheat,  fodder,  green 

Wheat  grain  

Wheat,  straw „. 


Parts 
per  mil- 
lion 


5.0 
12.0 
0.75 
5.0 
0.75 
0.75 
0.75 
5.0 
0.5 
2.0 
0.75 
0.75 
0.75 
0.75 
5.0 
12.0 
0.3 
5.0 
5.0 
0.3 
0.3 
5.0 
5.0 
5.0 
5.0 
0.3 
0.75 
0.5 
0.75 
5.0 
0.75 
5.0 
0.75 
0.75 
5.0 
0.75 
0.1 
0.75 
5.0 
0.75 
0.75 
5.0 
5.0 
5.0 
0.75 
0.1 
0.25 
0.25 
0.75 
0.3 
0.75 
5.0 
0.3 
5.0 


phosphorodithioate.  calculated  as 
demeton.  in  ingredients  for  livestock 
feed  are  established  as  follows: 

(i)  5  {Muts  per  million  in  dehydrated 
sugar  beet  pulp  when  present  therein  as 
a  result  of  the  application  of  the 
pesticide  to  the  growing  agricultural 
crop,  provided  that,  if  residues  of 
demeton  are  also  present,  the  total  of 
both  residues  shall  not  exceed  5  parts 
per  million. 

(ii)  5  parts  per  million  in  pineapple 
bran  when  present  therein  as  a  result  of 
the  application  of  the  insecticide  in  the 
production  of  pineapples. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §180.1(n),  are 
established  for  the  combined  residues  of 
O.Odiethyl  S-[2-(ethylthio)ethyl] 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites, 
calculated  as  demeton,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodrty 

Parts  per 
million 

Asparagus 

01 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

g.  Section  180.206  is  amended  by 
designating  the  existing  text  as 
paragraph  (a),  and  adding  a  paragraph 
beading,  by  adding  alphabetically  an 
entry  to  the  table  in  newly  designated 
paragraph  (a)  for  "sugarbeet,  dried 
pulp,"  and  by  adding  and  reserving 
paragraphs  (b),  (c)  and  (d)  with 
paragraph  headings  to  read  as  follows. 

§180.206    Pfwrate;  tolerances  for  residues, 
(a)  General.  *     •     • 


Commodrty 

Parts  per 
miWon 

«          •          •          . 

Sugart)eets,  dried  pulp  

• 

•          •          •          • 

• 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

h.  Section  180.213  is  revised  to  read 
as  follows: 


S18a213 
residues. 


Simazine;  tolerances  for 


(2)  Tolerances  for  residues  of  0,0- 
diethyl  S-2-(ethylthio)ethyl 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
simazine  (2-chloro-  4,6-bis(ethyiamino)- 
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s-triazine)  in  or  on  the  following  raw 
agriciiltural  commodities: 


Commodrty 


MaUa 

Aifaifa,  forage 

AKaifa.  hay 

Aknonds  

Almonds,  hulls  

Apples 

Artichokes .. 

Asparagus  .... . ... 

Avocados  

Bermuda  grass  

Bermuda  grass,  forage 
Bermuda  grass,  hay  .... 

Blackberries  

Bkjet)erries 

Boysenberries 

CaWe,  fat  

CaMIe,  mbyp 

Cattle,  meat 

Cherries 

Com,  fodder 

Com,  forage 

Com,  fresh  (irx;.  sweet 

K+CWHR)  

Com,  grain 

Cranberries 

Currarrts 

Oewtjerries 


Fiberls  

Goats,  fat „.. 

Goats,  mbyp  

Goats,  meat 

Grapefruit „ 

Grapes 

Grass  

Grass,  forage 

Grass,  hay  

Hogs,  fat  

Hogs,  mbyp , 

Hogs,  meat  

Horses,  fat 

Horses,  mbyp 

Horses,  meat  

Lertions  

Loganberries „ 

Macadamia  nuts  „. 

MNk 

Molasses  (from  sugarcane) 

Olives 

Oranges  , 

Peacfies  . 

Pears 

Pecans  

Plums 

Poultry,  fat , 

Poultry,  mbyp 

Poultry,  meat 

Raspberries 

Sheep,  fat  

Sf>eep,-mbyp 


Parts  per 
miUkin 


15 
15 
15 

0.25 

0.25 

0.25 

0.5 
10 

0.25 
15 
15 
15 

0.25 

0.25 

0.25 

0.02  (N) 

0.02  (N) 

0.02  (N) 

0.25 

0.25 

0.25 

0.25 
0.25 
0.25 
0.25 
025 
0.02  (N) 
0.25 
0.02  (N) 
0.02  (N) 
0.02  (N) 
0.25 
0.25 
15 
15 
15 

0.02  (N) 
0.02  (N) 
0.02  (N) 
0.02  (N) 
0.02  (N) 
0.02  (N) 
0.25 
0.25 
0.25 
0.02  (N) 
1 

0.25 
0.25 
0.25 
0.25 
0.1   (N) 
0.25 
0.02  (N) 
0.02  (N) 
0.02  (N) 
0.25 
0.02  (N) 
0.02  (N) 


Paris  per 
million 

Sheep,  meat  _ 

Stra»vberries 

0.02  (N) 
025 

Sugarcane 

Walnuts 

025 
02 

(2)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
simazine  (2-chloro-4.6-bis(ethylamino)- 
s-triazine)  and  its  metabolites  2-amino- 
4-chloro-6-ethylamino-s-triazine  and 
2,4-diamino-6-chloro-s-tria2ine  in  or  on 
raw  agricultural  commodities  as 
follows: 


Commodity 

Parts  per 
milton 

Bananas  

09 

Fish 

12 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

§  180.213a  [Removed] 

i.  Section  180.213a  is  removed. 

j.  Section  180.242  is  amended  by 
adding  a  heading  to  paragraph  (a)  and 
designating  the  text  after  the  heading  as 
paragraph  (a)(1).  by  adding 
alphabetically  new  entries  to  the  table 
in  newly  designated  paragraph  (a)(1),  by 
redesignating  paragraph  Ob)  as  paragraph 
(a)(2),  and  by  adding  and  reserving  new 
paragraphs  (b),  (c),  and  (d)  with 
headings  to  read  as  follows. 

§  180.242    Thiabendazole;  tolerances  for 
residues. 

(a)  General.  (1)  *     *     * 


ComnxxSty 


Beets,  sugar,  pulp  (dried  and/or 
dehydrated)  

•  •  •  • 

Citrus  pulp,  dried  (POST-H)  

•  •  •  . 

Potato  processing  waste  (PRE- 
&  POST-H) 

Rice,  hulls  

•  •  •  « 

Wheat  milled  fractions  (except 
flour)  


Parts  per 
millkm 


3.5 
35 


30 
8 


3.0 


Commodtty 


Parts  per 
milUon 


ComrTKxJrty 


{b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

k.  Section  180.254  is  amended  by 
adding  a  paragraph  heading  to 
paragraph  (a),  by  adding  entries 
alphabetially  to  the  table  in  paragraph 
(a)  for  "raisins."  and  "raisin,  waste."  by 
removing  and  reserving  paragraph  (b) 
with  a  heading,  by  revising  paragraph 
(c)  and  by  adding  and  reserving 
paragraph  (d)  with  a  heading  to  read  as 
follows. 

§180.254    Carbofuran;  tolerances  for 
residues. 


(a)  General.  *     •     * 

Commodity 

Parts  per 
milKon 

•          *          •          • 

Raisins  (of  whk:h  no  more  than 
1 .0  ppm  is  carbamate 

20 

•          •          •          • 

Raisins,  waste  (of  which  no 
more  than  3.0  ppm  is  cart^a- 
mate  

• 

6.0 

• 

•          •          .          . 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
the  insecticide jcarbofuran  (2.3-dihydroT 
2.2-dimethyl-7-benzofuranyl-N- 
methylcarbamate),  its  carbamate 
metabolite  2,3-dihydro-2.2-dimethyl-3- 
hydroxy-7-benzofuranyl-N- 
methylcarbamate,  and  its  phenolic 
metabohtes  2,3-dihydro-2,2-dimethyl-7- 
benzofuranol,  2,3-dihydro-2.2-dimethyl- 
3-oxo-7-benzofuranol.  and  2.3-dihydro- 
2.2-dimethyl-3.7-benzofurandiol  in  or 
on  the  following  raw  agricultiu-al 
commodity: 


Artichokes  (of  which  not  more  than  02  ppm  is  cart>amates) 
Canola  (of  \«hich  no  more  than  02  ppm  is  carbamate) 


Parts  per 
million 


0.4 
1.0 


ExpiratkWRevocatkHi 
date 


None 
2/22/98 


UMl 
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(d)  Indirect  ot^nadvertent  residues. 
[Reserved)       J I 

1.  Section  180.294  is  amended  by 
adding  a  heading  to  paragraph  (a),  by 
adding  entries  alphabetically  to  the 
table  in  paragrafdi  (a)  for  "raisins." 
"tomato  produOtp.  concentrated," 
"citrus,  dried  ptflp."  and  "rice,  hulls," 
by  redesignating  paragraph  (b)  as 
paragraph  (c).  by  adding  a  paragraph 
heacUng  to  newly  designated  paragraph 
(c),  and  by  adding  and  reserving  new 
paragraphs  (b)  aikd  (d)  with  headings  to 
read  as  follows. 


f  180.294    Bencfiyl; 
(a)  General. 


Commocity 


Citrus,  dried  pulp 

•  * 

Raisins ,... 

Rice,  huBs 

*  • 

Tomoto  products,  qoncentrated 


;  tolerance  for  realduee. 

•    * 


(Reserved) 


Parts  per 
cnHKon 


50 
50 
20 
50 


(b)  Section  18  fmergency  exemptions. 
[Reserved] 

(c)  Tolerance^  \mth  regional 
registrations.  * 

(d)  Indirect  oe  inadvertent  residues. 


PART  185-{AMeNDED] 

2.  In  part  issj  I 

a.  The  authority  citation  for  part  185 
continues  to  reaq  as  follows: 

Authority:  21  U^.C  346a  and  348. 

H  185.100. 18S.3M.  185.600, 185.2750  and 
185.5550    [RemoMMl] 

b.  Sections  Ifl^.lOO,  185.350, 185.600, 
185.2750  and  1$$.5550  are  removed. 

1185.1750    [Partially  Redesignated  and 
Removed] 

a  Section  18Si.|1750  is  amended  by 
redesignating  thfi  text  into  §  180.153  as 
follows:  ' 

1.  By  designating  the  introductory  text 
as  paragraph  (a)(2),  and  by  redesignating 
existing  paragrapihs  (a),  {a)(l),  (a)(2), 
(a)(3),  and  (a)(4)i*s  (a)(2){i),  (a)(2)(i)(A). 
(a)(2)(i)(B),  (a)(2)(i)(C),  (a)(2)(i){D), 
respectively,  anqi  by  redesignating 
paragraph  (b)  as  (a)(2)(ii). 

2.  By  removina  the  remainder  of 
§185.1750.  I 

PART  186— {AMENDED] 

3.  In  part  186:; 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 
Authority:  21  U.$.C.  342,  348,  and  371. 


S  186.1790    [PartMlyRedesignaladand 
Removed] 

b.  Section  186.1750  is  amended  by 
redesignating  the  text  into  §  180.153  as 
follows: 

1.  By  designating  the  introductory  text 
as  paragraph  (a)(3),  and  by  redesignating 
existing  paragraphs  (a),  (a)(1).  (a)(2), 
(a)(3),  and  (a)(4)  as  (a)(3)(i).  (a)(3)(i)(A), 
(a)(3)(r)(B),  (a)(3)(i)(C),  (a)(3)(i)(D), 
respectively,  and  by  redesignating 
paragraph  (b)  as  (a)(3)(ii). 

2.  By  removing  die  remainder  of 
§186.1750. 

If  186.100. 186.380. 186.1960, 186.2950. 
186.2790, 186.3878, 188^4750. 1863360.  and 
186^9960   [RemovecQ 

3.  Sections  186.100, 186.350, 
186.1950, 186.2550, 186.2750, 186.3375. 
186.4750, 186.5350.  and  186.5550  are 
removed. 

[FR  ppc.  98-927  Filed  1-13-98;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[FRL-594»^ 

Florida:  Rnai  Authorization  of  Slat* 
Hazardous  Wast*  Management 
Program  Revisions 

AOBICY:  Environmental  Protection 

Agency. 

ACnON:  Immediate  final  rule: 

authorization  of  State-initiated  changes. 

SUMMARY;  Florida  has  revised  its 
hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RC31A).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Florida's  changes  to  its  program  and  has 
made  a  decision,  subject  to  public 
review  and  comment,  that  Florida's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Unless 
adverse  written  comments  are  received 
during  the  review  and  comment  period 
provided  for  public  participation  in  this 
process,  EPA  intends  to  approve 
Florida's  hazardous  waste  program 
revisions.  Florida's  program  revisions 
are  available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Florida's 
program  revisions  shall  be  effective 
March  16, 1998,  unless  EPA  publishes 
a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Florida's  program 
revisions  must  be  received  by  the  close 
of  business  February  13, 1998. 


ADDRESSES:  Written  comments  should 
be  sent  to  Narindar  Kumar,  RCRA 
Programs  Branch,  Waste  Division, 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  Atlanta,  Georgia  30303. 
Telephone  number  is  404-562-8440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar.  RCRA  Programs 
Brangh,  Waste  Division,  Environmental 
Protection  Agency,  Atlanta  Federal 
Center,  61  Forsyth  Street,  Atlanta, 
Georgia  30365.  Telephone  number  is 
404-562-8440. 

SUPPLEMENTARY  INFORMATION: 

I.  Authorizatitm  of  State  Initiated 
Changes 

A.  Background 

States  with  final  authorization  imder 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  intwim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984. 
hereinafter  "HSWA")  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  cf  rtain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260  through  266,  268,  270, 273,  and  279. 

B.  Florida 

Florida  initially  received  final 
authorization  to  implement  its 
hazardous  waste  program  on  January  29, 
1985,  efiiective  February  12, 1985  (see  50 
FR  3908).  Florida  received  final 
authorization  for  revisions  to  its 
program  in  notices  published  in  the 
Federal  Register  on  December  1, 1987, 
effective  January  30, 1988  (see  52  FR 
45634);  on  September  8, 1988,  efiiective 
October  30, 1988  (see  53  FR  34759):  on 
December  16, 1988,  effective  January  3. 
1989  (see  53  FR  50529);  on  December 
14, 1990,  effective  February  12, 1991 
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(see  55  FR  51416);  on  February  5. 1992. 
effective  April  6, 1992  (see  57  FR  4370 
and  57  FR  4371);  on  February  7, 1992, 
effective  April  7. 1992  (see  57  FR  4738); 
on  May  20. 1992.  effective  July  20. 1992 
(see  57  FR  21351);  on  November  9. 

1993.  effective  January  10. 1994  (see  58 
FR  59367);  on  July  11, 1994,  effective 
September  9. 1994  (see  59  FR  35266);  on 
August  16. 1994.  effective  October  17. 
1994  (see  59  FR  41979);  on  October  26. 

1994,  effective  December  27. 1994  (see 
59  FR  53753);  and  on  April  1. 1997. 
effective  June  2. 1997  (see  62  FR  15407). 
With  respect  to  today's  notice.  Florida 
has  made  conforming  changes  to  make 
its  regulations  internally  consistent 
relative  to  the  revisions  made  for  the 
above  listed  authorizations.  Florida  has 
also  changed  its  regulations  to  make 


them  more  ccmsistent  with  the  Federal 
requirements. 

EPA  has  reviewed  these  changes  and 
has  made  an  immediate  final  decision, 
in  accordance  with  40  CFR  271.21(b)(3). 
that  Florida's  hazardous  waste  program 
revisions  satisfy  all  oflhe  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Florida's  hazardous  waste  program.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  imtil 
February  13. 1998.  Copies  of  Florida's 
program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Florida's  program 
revision  shall  become  effective  in  60 


days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Florida  will  be  authorized  to  carry 
out.  in  lieu  of  the  Federal  program,  the 
following  State-initiated  changes  to 
provisions  of  the  State's  program,  which 
are  analogous  to  the  indicated  Resource 
Conservation  and  Recovery  Act  (RCRA) 
provisions  found  at  Title  40  of  the  Code 
of  Federal  Regulations  or  in  RCRA. 


State  provision 


119.011  (2).  (3)(c)5,  (3)(d)2.  (4),  Florida  Statutes  (FS)  1993  

119.07  (1)  (aHc),  (3)  (aH).  (3)(k)1  first  sentence.  (3)(n).  (3)(o). 

(3)(p)  5tti  and  6th  sentences,  (5),  FS  1993. 

119.14  FS  1993  

120.53  FS  1993  

120.57  FS  1993 

120.59  FS  1993  _ 

120.68  FS  1993  I""" 

403.087(1),  second  &  third  sentences  FS  1993 .""."" 

403.091  FS  1993  

403.703(3)  FS  1993 

403.703(9)  FS  1993 

403.703(13)  FS  1993 „ 

403.703(18)  FS  1993 

403.703(21)  FS  1993 

403.703(24)  FS  1993 ZZZZ". 

403.724(1)  (except  corrective  action  dause)  FS  1993 

403.724  (2),  (3).  FS  1993  

403.726(2)  FS  1993 

403.726  (4)-(7)  FS  1993  .""!!".""""! 

62-103.150  &  .155  Florida  Administrative  Code  (F.A.C.)  as  amended 

October  20. 1996. 

62-730.021  (1)(b)  F.A.C.  as  amended  September  7,  1995 

62-730.021  (1){c)  F.A.C.  as  amended  September  7, 1995 

62-730.160(4)  F.A.C.  as  amended  Septen*er  7, 1995  

62-730.160(5)  F.A.C.  as  amended  Septetrtwr  7, 1995 

62-730.170(1)  F.A.C.  as  amended  September  7.  1995  

62-730.180(3)  F.A.C.  as  amended  September  7,  1995  


62-730.180(7)  FAC.  as  amended  Septen*er  7, 1995 


62-730.200(4)  F.A.C.  as  amended  Septenr*er  7. 1995  

62-730.200(6)  F.A.C.  as  amended  September  7,  1995  

62-730.21 0{2)(c)  F.A.C.  as  amended  September  7,  1995  .... 

62-730.220(4)  F.A.C.  as  amended  September  7,  1995  

62-730.220(6)  F.A.C.  as  amended  September  7,  1995  

62-730.231(1)  F.A.C.  as  amended  September  7,  1995 

62-730.231(3)  F.A.C.  as  amended  September  7, 1995 

62-730.231(6)  F.A.C.  as  amended  September  7, 1995 

62-730.240(2)  F.A.C.  a*  amended  September  7, 1995 

62-730250(1)  FAC.  as  amended  September  7, 1995 

62-730260(6)  F.A.C.  as  amended  September  7, 1995 

62-730270(1  )(c)(2)  F.A.C.  as  amended  SepterTt)er  7, 1995  , 

62-730270(3)  F.A.C.  as  amended  September  7, 1995 

62-730.300(2)  F.A.C.  as  amended  September  7, 1995  

62-730.310  FAC.  as  amended  September  7, 1995 


Federal  provision 


RCRA  3006(0. 

RCRA  3006(f),  40  CFR  2.104(b). 

RCRA  3006(0. 

40  CFR  124.10  (C)4(e). 

40  CFR  124.12, 124.17. 

40  CFR  124.17. 

RCRA  3006(0.  40  CFR  part  2.  subpart  A. 

RCRA  3005  (a)&(d). 

RCRA  3007(a). 

RCRA  1004(13). 

RCRA  1004(22). 

40  CFR  260.10.  2612. 

40  CFR  2702. 

RCRA  1004(5),  40  CFR  261.3. 

40  CFR  260.10. 

RCRA3004(t)(1). 

RCRA  3004(0(1). 

40  CFR  264.4. 

40  CFR  270.61. 

40  CFR  124.10  (C)&(e). 

40  CFR  26021. 

40  CFR  260.40  and  40  CFR  260.41 . 

40  CFR  part  262,  Appendix  instmctions. 

40  CFR  262.41(a). 

40  CFR  part  263. 

40  CFR  264.112(c)   (1)&(2),  264.118(d)   (1)&(2),  264.141.  264.147. 

264.151,  265.112(c)  (3)&(4),  265.118(d)  (3)&(4),  265.141. 265.147. 
40  CFR  264.75  introductory  paragraph,  40  CFR  265.75  introductory 

paragraph. 
40  CFR  265.1  (a)&(b). 
40  CFR  270.1(C)(4). 
40  CFR  2702. 
40  CFR  124.3  (C)&(d). 
40  CFR  270.11. 
40  CFR  270.70(a). 
40  CFR  270.71(b). 
40  CFR  270.70(C). 
40  CFR  270.73(d). 
40  CFR  270.10(0(1). 
40  CFR  264.115. 

40  CFR  270.1  (c)(1)  and  270.60(b)(2). 
40  CFR  270.1(c)(2). 
40  CFR  270.72(a)(4);  270.40(b). 
40  CFR  2602. 


UMl 
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In  addition  to  the  above  listed 
changes,  EPA  is  authorizing  changes  to 
the  following  ^tate  provisions.  These 
provisions  do  ty)t  have  a  direct  analog 
in  the  Federal  JRCRA  regulations. 
However,  non^lof  these  provisions  are 
considered  bniider  in  scope  than  the 
Federal  prografc^.  This  is  so  because 
these  provisio]i$  vtrere  either  previously 
authorized  as  ^kii  of  Florida's  base 
authorization  or  have  been  added  to 
make  the  Statei'$  regulations  internally 
consistent  with!  changes  made  for  the 
other  authorizlitions  listed  in  the  first 
paragraph  of  this  section.  EPA  has 
reviewed  these  provisions  and  has 
determined  that  they  are  consistent  with 
and  no  less  stringent  than  the  Federal 
requirements. 

Additionally,  this  authorization  does 
not  affect  the  status  of  State  permits  and 
■ihose  permits  issued  by  EPA  because  no 
new  substantive  requirements  are  a  part 
of  these  revlsi0|is. 

State  Provisioai 

119.041(2)  Florida  Statutes  (FS)  1993 

403.021  (1H9)  PS  1993 

403.051  (1H2)  FS  1993 

403.087(4)  FS  1993 

403.161  (l)(d),  l4),  FS  1993 

403.702(2)  iiy-ih)  FS  1993 

403.703  (2),  (5L(6),  (8),  (10),  (11),  (14), 

(16),  (17),  (36),  (32),  (34),  (36),  (40), 

(42)-(44),FSk993 
403.7031  FS  1993 
403.74  (1),  (3)4(^)  FS  1993 
403.751(1)  FS  1093 
403.7545  FS  1993 
62-4.070(5)  Fl^da  Administrative 

Code  (F.A.Cjias  amended  July  4, 1995 
62-730.001  F.A.C.  as  amended 

September  7U1995 
62-730.020(4)  P.A.C.  as  amended 

September  7, 1995 
62-730.030(2),  except  (2)(c),  F.A.C  as 

amended  Smtember  7, 1995 
62-730.140  F.AlC.  as  amended 

September  7;  1995 
62-730.150  (5)ft(6),  F.A.C.  as  amended 

September  7, 1995 
62-730.171  (1)^  ((2)  introductory 

paragraph,  (^|c),  and  (2)(d),  F.A.c:  as 

amended  Se||tember  7, 1995 
62-730.180(5)  FI.A.C.  as  amended 

September  7|  il995 
62-730.200  (1)1  (5),  F.A.C.  as  amended 

September  7]  |995 
62-730.210  (2)0),  (2)(d),  F.A.C.  as 

amended  September  7, 1995 
62-730.220  (2).  (5),  (7),  (8).  (10),  (11), 

F.A.C.  as  am^hded  September  7, 1995 
62-730.231  (2)i  (5),  (8),  (9)-(12).  Fj\.C. 

as  amended  September  7, 1995 
62-730.250  (2)J  13),  (6),  (7).  F.A.C  as 

amended  Sej^ismber  7, 1995 
62-730.260(2)  t\A.C.  as  amended 

September  7j  1995 
62-730.320  F.AJC.  as  amended 

September  7,'  1995 


62-730.900,  except  (4)(a),  (b)&(d).  F.A.C. 
as  amended  September  7, 1995 
Some  portions  of  Florida's  revised 
program  are  broader  in  scope  than  the 
Federal  program,  and  thus,  are  not 
Federally  enforceable.  These  broader-in- 
scope  provisions  are  403.78  through 
403.7893  FS  1993  and  403.7895  FS 
1993. 

Florida  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remaiiis  with  EPA. 

C.  Decision 

I  conclude  that  Florida's  program 
revisions  meet  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly,  Florida  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

Florida  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Florida  also 
has  primary  enforcement 
responsibihties,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  imder  Section 
3008,  3013  and  7003  of  RCRA. 

D.  Incorporation  by  Reference 

EPA  uses  Part  272  for  codification  of 
the  decision  to  authorize  Florida's 
program  and  for  incorporation  by 
reCnence  of  those  provisions  of  Florida 
statutes  and  regulations  that  EPA  will 
enforce  under  Sections  3008,  3013  and 
7003  of  RCRA.  Therefore,  EPA  is 
reserving  amendment  of  40  CFR  Part 
272,  (Subpart  K)  until  a  later  date. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
pubhc's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particidarly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Unfunded  Mandates  Refonn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  Sections  202  and 
205  of  the  UMRA,  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 


local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  Section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  aimual  costs 
of  $100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requirements  with 
which  regulated  entities  must  already 
comply  under  State  law.  Second,  the 
Act  also  generally  excludes  from  the 
definition  of  a  "Federal  mandate"  duties 
that  arise  fit>m  participation  in  a 
voluntary  Federal  program.  The 
requirements  being  codified  today  are 
the  result  of  Florick's  voluntary 
participation  in  occordance  with  RCRA 
Subtitle  C. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  ex|}enditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector  because  today's  action 
merely  codifies  an  existing  State 
program  that  EPA  previously 
authorized.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

The  requirements  of  Section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  oWn  and/pr 
operate  TSDFs,  this  codification 
incorporates  into  the  Code  of  Federal 
Regulations  Florida's  requirements 
which  have  already  been  authorized  by 
EPA  under  40  CFR  Part  271  and,  thus, 
small  governments  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this 
codification. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
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entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  State  requirements 
authorized  by  EPA  under  40  CFR  Part 
271.  EPA's  codification  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
codification  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regiilatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Piu^uant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  codification  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  codification  incorporates  "State's" 
requirements  which  have  been 
authorized  by  EPA  under  40  CFR  Part 
271  into  the  Code  of  Federal 
Regulations.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibiUty  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  Uie  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Chder  12866. 

Paperwork' Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference.  Indian  lands. 


Inteigovemmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  306  and  704(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C  6912(a),  6926. 6974(b). 

Dated:  December  30, 1997. 
Phyllis  Harris. 

Acting  Regional  Administrator,  Region  IV. 
(FR  Doc.  98-942  Filed  1-13-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  land  24 

[WT  Docket  No.  97-82.  FCC  98-2] 

Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licensees 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  rule;  establishing  a 
deadline. 

SUMMARY:  The  Commission  previously 
established  January  15, 1998  as  the 
deadline  for  broadband  Personal 
ConununicaUons  Services  (PCS)  C  block 
licensees  to  elect  to  continue  under 
their  existing  installment  payment  plan 
or  to  elect  one  of  the  three  options.  The 
Conunission  believes  that  moving  the 
election  date  will  serve  the  public 
interest  by  permitting  licensees  to 
submit  their  election  after  final 
disposition  of  arguments  raised  on 
reconsideration  and  provides  regulatory 
stability  so  that  C  block  licensees  and 
potential  bidders  can  proceed  with  their 
plans  to  finance  their  business. 
DATES:  Effective  January  14, 1998. 
ADDRESSES:  Federal  Commimications 
Conunission,  1919  M  Street,  N.W., 
Room  222,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Etevid  Shiffrin,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Teleconunimications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  an  Order  in  WT  Docket  No. 
97-82,  FCC  98-2  which  was  adopted  on 
January  7, 1998  and  released  on  January 
7. 1998.  A  copy  of  the  complete  item  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239, 1919 
M  Street,  N.W.,  Washington,  D.C.  20554. 
The  complete  text  may  be  purchased 
bom  the  "Commission's  copy  contractor. 
International  Transcription  Service, 


Inc..  1231  20th  Street.  N.W.. 
Washington.  D.C.  20036.  (202)  857- 
3800.  The  complete  Order  also  is 
available  on  the  Commission's  Internet 
home  page  (http://www.fcc.gov). 

Summary  of  Action 

I.  Background 

1.  On  September  25, 1997.  the 
Commission  adopted  the  Second  Report 
and  Order  and  Fiulher  Notice  of 
Proposed  Rule  Making,  62  FR  55348. 
October  24, 1997  ("Second  Report  and 
Order"),  establishing  January  15. 1998 
as  the  deadline  for  broadband  Personal 
Conununications  Services  (PCS)  C  block 
licensees  to  elect  to  continue  imder 
their  existing  installment  payment  plan 
or  to  elect  one  of  the  three  options.  C 
block  licensees  must  file  a  written 
notice  of  their  election  with  the 
Wireless  Telecommunications  Bureau 
on  or  before  January  15, 1998.  Second 
Report  and  C3rder  at  para.  70.  The 
requirements  for  the  contents  of  the 
election  notice  vary  depending  upon 
which  election  is  made.  Id.  at  paras.  72- 
76.  For  licensees  electing  the 
prepayment  option,  any  new  monies 
that  will  be  applied  toward  the 
prepayment  of  retained  licenses  must  be 
submitted  with  the  election  notice  on 
the  election  date.  Id.  at  para.  75. 

2.  Pursuant  to  section  1.3  of  the 
Commission's  rules,  the  Commission 
hereby  changes  the  election  date  bom 
January  15, 1998  to  February  26. 1998. 
47  CFR  1.3.  Moving  the  election  date 
will  serve  the  public  interest  by 
permitting  licensees  to  submit  their 
election  after  final  disposition  of 
argiunents  raised  on  reconsideration. 
We  believe  that  it  is  important  to 
provide  regulatory  stability  so  that  C 
block  licensees  and  potential  bidders 
can  proceed  with  their  plans  to  finance 
their  business.  Licensees  are  cautioned 
that  this  change  in  the  election  date  is 
in  no  way  an  indication  that  the 
Conunission  plans  to  depart  in  any 
material  way  from  the  decisions  set 
forth  in  the  Second  Report  and  Order. 
We  are  changing  the  election  date  solely 
in  the  interest  of  fairness  to  all  parties. 

3.  We  take  this  opportimity  to 
annoiuice  that  the  C  block  reauction 
will  begin  on  September  29. 1998.  At 
the  appropriate  time,  we  will  annoimce 
the  reauction  procedures.  We  also  take 
this  opportunity  to  clarify  that  oiu- 
delegation  of  authority  to  the  Chief  of 
the  Wireless  Teleconunimications 
Biueau  "to  prescribe  and  set  forth 
procedures  for  the  implementation  of 
the  provisions"  that  were  adopted  in  the 
Second  Report  and  Order  includes  the 
authority  to  provide  for  electronic  filing 
of  an  election  notice  specified  in 


UM\ 


Federal  Register  /  Vol.  63.  No.  9  /  Wednesday.  January  14.  1998  /  Rules  and  Regulations       2171 


paragraph  70  df  the  Second  Report  and 
Order  and  oth^  procedures  and 
instructions  t6  [reduce  paperwork 
burdens.  See  S0cond  Report  and  Order 
at  para.  112.   | 

4.  Accordinlgly,  it  is  ordered  that, 
pursuant  to  sei^ons  4(i),  303(r),  and 
309(j)  of  the  Clommunications  Act  of 
1934,  as  amended,  47  U.S.C.  154{i), 
303(r),  and  30l9(j),  and  section  1.3  of  the 
Conunission's  rules,  47  CFR  1.3,  the 
date  for  C  blo<fk  licensees  to  file  a 
written  electio^  notice,  in  accordance 
with  the  requirements  set  forth  in  the 
Second  Report  and  Order,  is  changed  to 
February  26, 1^98.  Pursuant  to  section 
1.427(b)  of  the  tommission's  rules,  47 
CFR  1.427(b),  this  change  will  become 
effective  on  JaWary  14, 1998.  It  is 
necessary  for  tiiis  change  to  become 
effective  befoiiei  January  15, 1998,  the 
deadline  initidDy  set  for  C  block 
licensees  to  fi^  their  election. 

Federal  Commuincations  Commission. 

Magalie  Roman!  Salas, 

Secretary. 

(PR  Doc.  98-969  tailed  1-13-98;  8:45  am] 

BitXMQ  CODE  eniii-p 

I! 

DEPARTMENt  ^F  TRANSPORTATION 

Office  of  the  ^retary 

49  CFR  Part  1^1 
[Docket  No.  Osil«6-1472] 
RIN2105-AC80  I 

Privacy  Act;  Ir  i|}lementation 

agency:  Office  |>f  the  Secretary,  DOT. 
ACTION:  Final  riile. 


SUMMARY:  DOT  amends  its  rules 
implementing  the  Privacy  Act  of  1974  to 
exempt  bom  certain  provisions  of  the 
Act  the  Coast  Guard's  Vessel 
Identification  SJrstem. 
EFFECTIVE  DATEJ  This  amendment  is 
effective  February  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation^  Washington,  DC  20590, 
telephone  (202)  366-9156,  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  His^iry 

On  October  M,  1997,  the  Department 
published  a  notibe  of  proposed 
rulemaking  entlliled.  Privacy  Act; 
Implementation  in  the  Federal  Register 
(62  FR  55380).  Hie  Department  did  not 
receive  any  con|4nents  on  the  proposed 
rulemaking.  t)QT  is  therefore  making  its 
proposal  final  aa  written.  The 


Department  is  correcting  an  editorial 
error  in  the  name  of  the  system.  The 
notice  of  proposed  rulemaking  termed 
the  system  the  "Vessel  Information 
System,"  and  the  correct  name  of  the 
system  is  the  "Vessel  Identification 
System." 

Background 

The  Coast  Guard's  Vessel 
Identification  System  (VIS)  will  collect 
selected  information  on  vessels 
operating  in  US  waters,  and  will  collect 
and  manage  the  data  needed  to  provide 
a  nationwide  pool  of  vessel  and  vessel 
owner  information  that  will  help  in 
identification  and  recovery  of  stolen 
vessels,  and  deter  vessel  theft  and  fiaud. 
Establishment  of  VIS  is  required  by 
statute.  46  U.S.C.  12501-07. 

Because  of  the  capability  to  retrieve 
information  by  the  names  or  other 
unique  identifiers  of  individuals,  VIS  is 
subject  to  the  Privacy  Act,  which 
imposes  many  restrictions  on  the  use 
and  dissemination  of  information  in  the 
system.  However,  because  VIS  is  to  be 
used  for  law  enforcement  purposes,  it 
may  be  exempted  bom  some  of  these 
restrictions. 

The  Coast  Guard,  via  a  rulemaking 
entitled  Vessel  Identification  System 
(CGD  89-050),  has  estabUshed  the 
guidelines  for  participating  states  to 
make  their  information  available  for 
VIS,  as  well  as  the  guidelines  to 
establish  the  procedures  for  state  vessel 
titling  systems,  and  the  procedures  for 
establishing  compUance.  An  interim 
rule  was  published  in  the  Federal 
Register  on  April  25, 1996  (60  FR 
20310),  and  the  comment  period  on  the 
interim  rule  was  reopened  on  October 
20, 1997  (62  FR  54385). 

Privacy  Act  Exemption 

Under  subsection  (k)  of  the  Privacy 
Act  (5  U.S.C.  552a(k)),  qualifying 
records  may  be  exempted  bom  various 
provisions  of  the  Act.  Among  these 
provisions  are  the  requirement  in 
subsection  (c)(3)  to  maintain  an 
accoimting  of  disclosures  of  information 
bom  a  system  of  records  and  make  that 
accounting  available  on  request  to  the 
record  subject;  in  subsection  (d)  to  grant 
to  a  record  subject  access  to  information 
maintained  on  him/her  imder  the  Act; 
in  subsection  (e)(1)  to  maintain  only 
such  information  as  is  relevant  and 
necessary  to  accomplish  a  purpose  of 
the  agency  imder  statute  or  Executive 
Order;  in  subsection  (e)(4)  (G),  (H),  and 
(I)  to  advise  record  subjects  of  the 
agency  procedures  to  request  if  a  system 
of  records  contains  records  pertaining  to 
them,  how  they  can  gain  access  to  such 
records  and  contest  their  content,  and 
the  categories  of  sources  of  such 


records;  and  in  subsection  (f)  to 
establish  rules  governing  the  procediues 
above. 

Under  Subsection  (k)(2)  of  the  Privacy 
Act  (5  U.S.C.  552a(k)(2)),  investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material 
encompassed  within  Subsection  (j)(2), 
may  be  exempted  bom  these  provisions, 
and  DOT  proposes  to  exempt  VIS 
accordingly;  however,  if  an  individual 
would  be  denied  any  right,  privilege,  or 
benefit  to  which  he/she  would 
otherwise  be  entitled  by  Federal  law,  or 
for  which  he/she  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  rpveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence. 

Analjrsis  of  Regulatory  Impacts 

This  rule  is  not  a  "significant 
regulatory  action"  wit^n  the  meaning 
of  Executive  Order  12866.  h  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  PoUcies  and 
Procedures.  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  it  applies  only 
to  information  on  individuals. 

This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  PoHcy  Act  of  1969.  It  has 
also  been  reviewed  under  Executive 
Order  12612,  FederaUsm,  and  it  has 
been  determined  that  it  does  not  have 
sufficient  implications  for  federaUsm  to 
warrant  preparation  of  a  Federalism 
Assessment.  This  rule  does  not  impose 
any  unfunded  mandates  as  defined  by 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Finally,  this  rule  does  not  contain  any 
collection  of  information  requirements 
requiring  review  imder  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  49  CFR  Part  10 

Penalties,  Privacy. 
Accordingly,  DOT  amends  49  CFR 
Part  10  as  follows: 

PART  10-{AMENDED] 

1.  The  authority  citation  to  Part  10 
remains  as  follows: 
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Andiority:  5  U.S.C  552a:  49  U.S.C.  322. 

2.  Part  II.A  of  the  Appendix  is 
amended  by  Tepublishing  the 
introductory  text  and  adding  a  new 
paragraph  15,  to  read  as  follows: 

•        •        •        •        • 

Appendix  to  Part  10 — ^Exemptions 


Part  n.  Specific  exemptions. 

A.  The  following  systems  of  records 
are  exempt  from  subsection  (c)(3) 
(Accounting  of  Certain  Disclosiues),  (d) 
(Access  to  Records),  (e)(4)  (G).  (H),  and 
(I)  (Agency  Requirements),  and  (f) 
(Agency  Rules)  of  5  U.S.C.  S52a,  to  the 
extent  that  they  contain  investigatory 
material  compiled  for  law  enforcement 
purposes  in  accordance  with  5  U.S.C. 
5S2a(k)(2): 
•        •        *        •        « 

15.  Vessel  Identification  System, 
maintained  by  the  Operations  Systems 
Center,  U.S.  Coast  Guard  (DOT/CG  590). 
The  purpose  of  this  exemption  is  to 
prevent  persons  who  are  the  subjects  of 
criminal  investigations  from  learning 
too  early  in  the  investigative  process 
that  they  are  subjects,  what  information 
there  is  in  Coast  Guard  files  that 
indicates  that  they  may  have  committed 
unlawful  conduct,  and  who  provided 
such  information. 


Issued  io  Washington,  DC,  on  January  5, 
1996. 

Rodney  E.  Slatsr, 

Secretary  of  Tmnsportation. 

[FR  Doc.  98-757  Filed  1-13-98;  8:45  am] 

aiUlNO  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  382 

Controlled  Substances  and  Alcohol 
Testing  Management  Information 
System  (MIS)  Statistical  Data 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Controlled  substances  and 
alcohol  testing  rates. 

SUMMARY:  The  FHWA  is  announcing  the 
motor  carrier  industry's  1994, 1995,  and 


1996  controlled  substances  and  alcohol 
testing  positive  rates.  The  controlled 
substances  testing  positive  rate  was  2.6 
percent  in  calendar  year  1994,  2.8 
percent  in  1995,  and  2.2  percent  in 
1996.  The  alcohol  testing  "violation" 
rate  was  0.14  percent  in  1995,  and  0.18 
percent  in  1996.  Because  the  violation 
rate  was  below  0.5  percent  for  two 
consecutive  years,  the  FHWA  is 
announcing  it  is  lowering  the  random 
alcohol  testing  rate  for  calendar  year 
1998  to  10  percent,  in  accordance  with 
the  provisions  of  the  testing  regulations. 
DATES:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Rombro,  Office  of  Motor  Carrier 
Information  Analysis  (HIA-20),  (202) 
366-5615;  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.' 
SUPPLEMENTARY  INFORMATION:  On 
December  23. 1993  (58  FR  68220),  the 
FHWA  aimounced  it  woidd  require 
motor  carriers  subject  to  49  CFR  part 
391,  later  replaced  by  part  382,  to 
implement  and  maintain  specific 
controlled  substance  testing  data,  and 
submit  an  appropriate  annual  report 
when  requested.  All  motor  carriers  must 
maintain  this  information.  The  FHWA 
randomly  selects  a  sample  of  motor 
carriers  annually  and  asks  those 
selected  to  submit  their  data. 

On  February  15, 1994  (59  FR  7484), 
the  FHWA  promulgated  new  controlled 
substances  and  alcohol  testing  rules  in 
49  CFR  part  382.  These  rules  combined 
the  controlled  substances  annual  report 
with  a  similar  alcohol  rule  "violation" 
aimual  report.  An  alcohol  rule  violation 
for  purposes  of  the  annual  report  are 
alcohol  concentrations  of  0.04  or  greater 
and  refusals  to  submit  to  alcohol  testing. 

On  March  13, 1995,  the  FHWA 
amended  the  rule  to  reduce  the 
information  collection  btirden  on  all 
respondents,  including  small  entities 
{60  FR  13369). 

The  current  rule  at  §  382.403, 
formerly  at  49  CFR  391.87(h),  is. 
essential  for  the  FHWA  to  accomplish 
the  following  four  goals. 

1.  Collect  controlled  substance  and 
alcohol  testing  statistical  data. 

2.  Use  the  data  to  analyze  its  current 
approach  to  deterring  and  detecting 
illegal  controlled  substance  abuse  and 

Table  1  .—Random  Testing 


alcohol  misuse  in  the  motor  carrier 
industry. 

3.  Determine  each  calendar  year's 
random  selection  rates  for  alcohol  and 
controlled  substance  testing  imder  the 
rule. 

4.  Provide  for  a  more  efficient  and 
effective  regulatory  program. 

In  1995,  the  FHWA  requested  a 
sample  of  motor  carriers  report  to  the 
FHWA  data  collected  in  1994.  The 
FHWA  determined  the  random  positive 
controlled  substance  testing  rate  for 
commercial  motor  vehicle  (CMV) 
drivers  subject  to  49  CFR  part  391, 
subpart  H,  for  the  period  of  January  1, 
1994,  through  December  31. 1994,  was 
2.6  percent. 

In  1996,  the  FHWA  requested  a 
sample  of  motor  carriers  report  to  the 
FHWA  data  collected  in  1995.  The 
FHWA  calctdated  a  random  positive 
controlled  substance  testing  rate — "the 
positive  rate" — for  1995  of  2,8  percent. 
The  1995  random  alcohol  violation 
testing  rate — "the  violation  rate" — for 
CDL  drivers  of  motor  carriers  with  50  or 
more  CDL  drivers  was  0.14  percent. 

The  FHWA  performed  similar 
calculations  on  the  1996  data,  based  on 
forms  received  from  a  random  sample  of 
carriers  in  early  1997.  The  "positive 
rate"  for  controlled  substances  was  2.2 
percent.  For  alcohol,  the  "violation 
rate"  was  0.18  percent  The  estimated 
rates,  with  their  associated  95  percent 
confidence  intervals,  are  presented  in 
Table  1. 

The  estimation  procedures  for  the 
1995  and  1996  rates  incorporate  carrier 
data  on  drivers  refusing  to  test.  Specific 
definitions  for  violation  rate  and 
positive  rate  were  added  to  the 
regulations  during  calendar  year  1994 
for  testing  in  1995.  Based  on  these  rule 
changes,  refusals  to  take  a  random  test 
are  counted  as  "positive."  Adding 
refusals  slightly  increases  the  rates  for 
alcohol  concentrations  of  0.04  or  greater 
and  verified  positive  controlled 
substances  tests,  because  the  niunber  of 
refusals  each  year  were  very  small.  See 
the  definitions  for  "violation  rate" 
added  on  February  15, 1994  (59  FR 
7484)  and  "positive  rate"  added  on 
December  2, 1994  (59  FR  62218).  This 
results  in  a  higher  rate  than  would  be 
the  case  if  the  FHWA  excluded  refusals. 


Controlled  substances 


Alcohol 


Calendar 
year 


1994 
•1995 
•1996 
•1995 


Survey  rate 
(%) 


2.6 

2.8 

2.2 

0.14 


95%  confidence 
(i  ntervai  (%)) 


±1.9 
dkO.9 
±0.8 
±0.04 


UMl 
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Table  1,— Random  Testing— Continued 


Calendar 
year 


'1996 


Survey  rate 


0.18 


95%  confiderwa 
0  nterval  (%)) 


±0.06 


*  Includes  drivi  1 1  refusing  to  submit  to  testing. 

The  FlIWA  biased  the  calendar  year 
1994  rates  upot  U.S.  domiciled  moAr 
carriers  subject  to  49  CFR  part  391, 
subpart  H  operating  in  interstate 
commerce.  The  FHWA  based  the 
calendar  year  1995  rates  upon  a  sample 
from  the  foUoWmg  population: 

1.  Small  U.S.{  domiciled  interstate 
motor  carriers  rabject  to  49  CFR  part 
391,  subpart  H;J4nd 

2.  Large  U.S.  domiciled  intrastate  or 
interstate  motor  <:arriers  (also  known  as 
employers)  subject  to  49  CFR  part  382. 

AH  U.S.  domiciled  motor  carriers 
became  subject  to  49  CFR  part  382  on 
January  1, 1996.  As  a  result,  the  1996 
rates  are  based  0^  a  sample  of  all 
domestic  carrie^.  All  foreign  domiciled 
motor  carriers  (ja.g.,  Canadian  and 
Mexican  motor  carriers)  became  subject 
to  49  CFR  part  382  on  July  1. 1997. 

Based  upon  ^9  CFR  382.305  and  the 
results  of  Uie  survey,  the  controlled 
substances  selection  and  testing  rate 
must  remain  at  30  percent  of  the  average 
number  of  CDL  driver  positions  for 
calendar  year  1998.  The  controlled 
substances  positive  rate  must  be  below 
1.0  percent  eac^year  for  two- 
consecutive  years  before  the  regulations 
would  allow  the  FHWA  to  reduce  the 
selection  ^d  testing  rate  to  25  percent. 

The  alcohol  selection  and  testing  rate 
will  be  lowerep  ^  10  percent  of  the 
average  numbet  bf  CDL  driver  positions 
for  calendar  year  1998,  in  accordance 
with  the  provisions  of  49  CFR 
382.305(d)(1).  The  FHWA  may  increase 
the  alcohol  seleidtion  and  testing  rate  for 
calendar  year  1999  if  the  MIS  reports 
received  for  calraidar  year  1997  indicate 
the  alcohol  testing  violation  rate  for 
1997  is  over  0.5  percent. 

The  provision^  of  49  CFR 
382.305(d)(1)  a|#  as  follows: 

S382.30S    Random  testing. 

(d)(1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  pe^nt  or  more,  the  FliWA 
Administrator  itiiay  lower  this  rate  to  10 
percent  of  all  dtwer  positions  if  the 
FHWA  Adminiitrator  determines  the 
data  received  u#ler  the  reporting 
requirements  of  ^  382.403  for  two 
consecutive  calendar  years  indicate  the 
violation  rate  is  less  than  0.5  percent. 

Petition 

The  Truckload  Carriers  Association 
(TCA,  formerly  named  the  Interstate 


Truckload  Carriers  Conference) 
petitioned  the  FHWA  Administrator  on 
October  23, 1996,  to  reduce  the  random 
testing  rate  applicable  for  alcohol  and 
controlled  substances  testing  on  behalf 
of  itself  and  foiu  of  its  member  motor 
carriers:  C.R.  England  &  Sons.  Inc.,  Salt 
Lake  City,  Utah;  Fortime  Transportation, 
Windom,  Minnesota;  Roberson 
Transportation  Services,  Fanner  City, 
Illinois;  and  Weinrich  Truckline.  Inc., 
Hinton,  Iowa. 

The  FHWA,  as  stated  above,  is 
reducing  the  random  alcohol  testing  rate 
for  calendar  year  1998  for  all  motor 
carriers  subject  to  49  CFR  part  382. 
Thus,  this  notice  partially  responds  to 
the  TCA  petition.  The  other  part 
requests  a  reduction  in  the  random 
controlled  substances  testing  rate  for 
only  the  TCA's  named  and  imnamed 
members. 

As  the  DOT  and  the  FHWA  explained 
on  December  2, 1994  (59  FR  62218,  at 
62222),  the  FHWA  will  determine 
changes  to  the  random  testing  rate  based 
upon  the  motor  carrier  industry  as  a 
whole  as  the  triggering  group,  not 
individual  motor  carriers  or  industry 
segments.  The  DOT  and  the  FHWA 
believed  then,  and  continue  to  believe, 
this  is  the  fairest  and  most  effective 
approach.  Basing  the  testing  rate  upon 
the  industry-wide  positive  rate  provides 
an  incentive  for  motor  carriers  and 
groups  of  motor  {carriers  with  successful 
programs  to  pressiu^  problem  carriers 
and  subgroups  to  improve  their 
performance. 

The  FHWA,  therefore,  denies  the 
TCA's  petition  with  respect  to  reducing 
the  controlled  substances  testing  for 
TCA  members  only. 

How  Did  FHWA  Determine  These 
Rates? 

The  appendices  to  this  notice  contain 
the  methods  used  to  analyze  the  data 
and  calculate  the  positive  testing  rates. 
The  FHWA  has  attempted  to  make  the 
discussion  as  straightforward  as 
possible  while  not  slighting  any 
substantive  issues  or  formulas.  The 
FHWA  believes  a  discussion  of  the 
process  must  be  available  to  the  widest 
available  audience;  therefore  the 
statistical  methodology  and  the  rates  are 
provided  below. 


Will  the  Reduction  of  the  Random 
Alcohol  Testing  Rate  Reduce  Highway 
Safety? 

The  FHWA  does  not  believe  reducing 
the  random  alcohol  testing  rate  to  10 
percent  will  diminish  the  safis  operation 
of  commercial  motor  vehicles.  First,  the 
rates  show  the  motor  carrier  industry 
already  has  a  very  low  alcohol  violation 
rate.  The  FHWA's  MIS  data  indicates 
the  motor  carrier  industry  is  achieving 
about  99.8  percent  alcohol  free  drivers. 

Second,  recent  analysis  of  fatal  crash 
results  show  CMV  drivers  involved  in 
fatal  crashes  do  not  have  a  significant 
problem  with  alcohol  while  driving 
CMVs.  According  to  the  National 
Highway  Traffic  Safety  Administration's 
(NHTSA)  publication.  Traffic  Safety 
Facts  1996:  Large  Trucks,  1.4  percent  of 
truck  drivers  driving  large  trucks 
involved  in  fatal  crashes  in  1996  were 
intoxicated.  Intoxication  rates  for 
drivers  of  passenger  cars,  light  trucks, 
and  motorcycles  were  18.8  percent,  21.9 
percent,  and  30.3  percent,  respectively. 
Rates  for  these  other  drivers  are  13  to  21 
times  higher  than  the  intoxication  rate 
for  drivers  of  large  trucks. 

Third,  the  percentage  of  intoxicated 
truck  drivers  involved  in  fatal  crashes 
has  fallen  over  the  last  ten  years.  The 
NHTSA's  data  for  1987  showed  2.7 
percent  of  truck  drivers  involved  in  fatal 
crashes  were  intoxicated,  compared  to 
1.4  percent  in  1996,  a  52  percent 
decline.  This  suggests  to  die  FHWA  that 
truck  drivers  use  of  alcohol  may  be 
falling.  See  Appendix  F  for  a  graph 
showing  the  data. 

Finally,  the  industry  is  promoting 
alcohol  free  driving  through  educational 
material  distributed  by  its  associations. 
For  example,  please  refer  to  material 
such  as  the  article  "Road  Rage,"  in  the 
Owner  Operator  Independent  Driver 
Association's  "Land  Line"  Magazine, 
November/December  1997  issue.  The 
article  suggests  ten  "simple  rules  of  safe 
driving"  including  the  following  rule. 

"Don't  drive  when  fatigued  or  under 
the  influence  of  alcohol  or  drugs.  Many 
over  the  coimter  medicines  can  contain 
alcohol  or  other  ingredients  that  can 
affect  your  driving  skills." 

This  article  is  also  available  from 
OOIDA's  internet  universal  resource 
locator  at  http:\\www.ooida.com  and 
http:\\www.landlinemag.com 
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Also  refer  to  material  available  from 
the  American  Trucking  Associations, 
Inc.  (ATA).  ATA  states  one  of  its  safety 
initatives  is  alcohol  and  drug  testing 
regulations.  Some  of  ATA 's  material  is 
available  on  the  internet,  at 
http:\\www.truckline.com. 

Will  the  Reduction  of  the  Random 
Alcohol  Testing  Rate  Reduce  Any 
Burdens  in  Collecting  Information? 

Yes,  the  FHWA  will  be  sending  a 
revised  burden  estimate  to  the  Office  of 
Management  and  Budget  (OMB) 
reflecting  the  savings. 

On  September  22, 1997,  the  OMB 
reapproved  the  collections  of 
information  contained  in  the  FHWA's 
controlled  substances  and  alcohol 
testing  regulations.  See  FHWA  Docket 
FHWA-97-2313.  The  OMB  extended 
the  expiration  date  of  its  new  approval 
until  September  30,  2000.  The  OMB 
approved  an  annual  time  burden  to 
collect  information  of  57,479,400  hours 
and  an  annual  financial  burden  to 
collect  information  of.$3,004,913,000. 
The  costs  to  actually  conduct  the  testing 
are  much  higher  than  these  information 
collection  burdens. 

Based  upon  the  FHWA's  reduction  of 
the  random  alcohol  testing  rate  to  ten 
percent  of  the  average  driver  positions, 
the  FHWA  will  submit  to  OMB  a  request 
to  lower  the  burden  estimates  to 
57,169,400  hours  and  $2,974,170,000. 
This  is  a  savings  of  310,000  biuden 
hours  and  $14,743,000  of  financial 
burden  each  year  to  collect  this 
information. 

Appendix  A— FHWA  Calculations  for 
the  1994  Positive  Testing  Rate 

In  1995,  the  FHWA  selected  a 
stratified  random  sample  of  1 ,048  motor 
carriers.  Each  selected  motor  carrier  was 
mailed  a  request  to  prepare  and  submit 
to  the  FHWA  its  calendar  year  1994 
controlled  substance  testing  data  (the 
FHWA's  alcohol  testing  regulations  had 


not  yet  taken  effect).  Five  himdred  forty- 
seven  motor  carriers  responded  to  the 
request.  The  strata  were  defined  by  the 
niunber  of  power  units  owned  by  each 
motor  carrier  reported  on  the  MCMIS. 
The  sample  size  and  response  rates,  by 
strata,  are  shown  in  Table  2. 

Table  2.— 1994  Initial  Responses 
Received 


Strata  (No.  of  power 
units) 

No.  ran- 
domly 
sampled 

No.  re- 
sponding 

1-19  

20-99  _ 

100-999  

204 
153 
102 
126 
459 

105 

127 

86 

1000  or  more  

106 

Unspecified*  

123 

Total: 

1048 

••547 

*The  unspecified  stratum  includes  motor 
carriers  that  have  not  provided  the  FHWA's 
MCMIS  with  information  about  the  numt>er  of 
CMV  drivers  who  work  fc>r  them. 

"551  responses  were  recevied,  but  4 
motor  carrier  responses  failed  to  report  suffi- 
cient information  to  classify  the  motor  carriers 
in  any  stratum  uponreceipt  of  the  report. 

Nonrespondents 

Four  hundred  nihety-seven  of  the 
1,048  motor  carriers  contacted  did  not 
respond.  The  FHWA  made  a  number  of 
efforts  to  contact  these  nonrespondents. 
A  second  mailing  and  telephone 
contacts  revealed  the  vast  majority  of 
nonrespondents  had  legitimate  reasons 
for  not  retimiing  the  MIS  forms.  Many 
carriers  were  no  longer  in  business, 
many  did  not  employ  CDL  drivers,  some 
were  exempt  farmers,  and  others  only 
operated  intrastate.  Those 
noruesponding  carriers  that  were 
determined  to  be  in  business  and  within 
the  scope  of  the  survey  were 
recontacted.  Drug  and  alcohol  testing 
data  from  these  carriers  were  then  used 
to  adjust  the  rates  in  each  sampling 
stratum.  The  adjustments  are  described 
in  Appendix  D. 


Estimation  of  the  Random  Positive  Rate 

The  estimate  of  the  rate  of  controlled 
substance  use  within  the  motor  carrier 
industry  was  carried  out  using  two 
steps. 

First,  the  initial  estimates  of  the  rate 
of  controlled  substance  use  were  made 
for  each  sampling  stratum. 

Second,  the  estimates  were  adjusted 
for  nonresponse.  All  information  in  the 
sample  of  noiuespondents  showed  zero 
positive  rates  in  that  group.  This  means 
the  estimates  in  the  respondent  groups 
were  adjusted  downward  by  the  late  of 
response.  (See  Appendix  D.) 

Results 

Estimates  of  the  rate  of  controlled 
substance  use  were  made  for  the 
industry  as  a  whole  and  for  the 
individual  strata.  The  estimated  rate  of 
controlled  substance  use  in  the  motor 
carrier  industry  is  (with  a  95  percent 
confidence  interval  (CI)): 

r=.026(2.6%)  "^ 

95%  Q:  (0.7%,  4.5%) 

Appendix  B— FHWA  Calculations  for 
the  1995  and  1996  Controlled 
Substances  Positive  and  Alcohol 
Violation  Rates 

I.  Disposition  of  the  1995  Sample 

For  the  1995  survey,  MIS  forms  were 
mailed  to  1,747  motor  carriers,  selected 
bom  a  stratified  random  sample.  Two 
himdred  sixty-five  carriers  required  to 
conduct  alcohol  tests  provided  usable 
alcohol  data  and  648  carriers  provided 
usable  controlled  substance  data. 
Information  on  the  disposition  of  the 
sample,  by  sampling  stratum,  is 
provided  in  Table  3. 


Table  3.—  Sample  Sizes  and  Level  of  Response  by  Size  Class 


Size  (CDL  drivers) 


Extra  Large  (1000  -f) 

Large  (100-999)  

Medium  (50-99) 

Small  (20-49)  

Very  SmaH  (1-19)  .... 
Size  Unknown 

Total 


Number  of 

carriers  on 

sampling 

frame 


87 
953 

1,029 

2,982 

49,859 

99.069 


153.979 


Total  mail- 
outs 


87 
ISO 
100 
100 
410 
900 


1,747 


Viable  sam- 
ple units 


83 

145 

95 

90 

325 

592 


1.330 


Respond- 
ents provid- 
ing akx)hol 
data 


77 
126 

62 
(NA) 
(NA) 
(NA) 


265 


Respond- 
ents provid- 
ing con- 
trolled sub- 
stance data 


78 

137 

82 

80 

152 

119 


648 


UMl 
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Also  listei^  in  this  table  is  respcmse 
rate  infonnation  by  size  class  stratum. 
The  term  Viable  Sample  Units  refers  to 
the  number  of  solicited  sample  units 
found  to  be  It-business  and  in-scope 
(e.g.,  a  motor'carrier  with  trucks  over 
11.794  kilog^vms  gross  vehicle  weight 
rating  and  at  least  one  CDL  driver).  As 
can  be  seen  from  the  table,  the  FHWA 
found  a  large  number  of  carriers 
selected  for  sample  solicitation  from  the 
MCMIS  sampjling  frame  to  be  non- 
viable. This  iw as  particularly 
problematic  fbr  carriers  selected  from 
the  "size  unjuiown"  size  class  stratiun, 
where  only  $(  percent  of  the  original 
sample  units  Selected  were  found  to  be 
viable. 

For  the  198B  survey,  intrastate  carriers 
in  the  small  size  classes  (fewer  than  50 
CDL  drivers)  were  not  required  to 
submit  alcohol  testing  information. 
Hence,  the  sample  estimate  for  the 
alcohol  usage  rate  is  based  upon  data 
from  the  three  largest  size  classes  only 
(50  or  more  CPL  drivers),  hi  addition, 
data  were  excluded  from  the  "size 
unknown"  sitee  class  stratum  for  this 


estimate,  since  the  FHWA  believes  most 
carriers  in  this  stratum  are  small 
companies. 

Dividing  the  total  number  of  sample 
units  providing  useable  data  by  the  total 
number  of  viable  units  in  the  sample 
gives  the  response  rate  for  the  siuvey. 
Using  this  approach  for  the  sampling 
strata  where  data  were  required,  the 
response  rate  for  the  1995  survey  is  82 
percent  for  alcohol  testing  (based  upon 
the  three  largest  size  classes  where 
reporting  was  required)  and  49  percent 
for  controlled  substance  testing  (based 
upon  all  size  classes). 

II.  1995  Survey  Results 

The  survey  estimate  for  the 
percentage  of  CDL  drivers  testing 
positive  for  controlled  substances  is  2.8 
percent,  with  an  estimated  standard 
error  of  0.46  percent.  Based  upon  these 
results,  a  95  percent  confidence  interval 
for  this  estimate  ranges  from  1.9  percent 
to  3.7  percent  (0.028,  plus  or  minus  the 
quantity  0.0046  times  2).  Based  on 
statistical  theory,  if  the  survey  were  to 
be  replicated,  it  would  be  expected  that 


the  estimate  for  the  percentage  of  CDL 
drivers  testing  positive  would  &11 
within  this  range  in  95  out  of  100 
surveys. 

For  the  alcohol  use,  the  survey 
estimate  for  the  percentage  of  CDL 
drivers  testing  0.04  or  greater  alcohol 
concentration  is  0.14  percent.  The 
estimated  standard  error  for  this 
estimate  is  0.00018,  thus  giving  a  95 
percent  confidence  interval  for  the 
estimate  of  0.10  percent  to  0.18  percent. 

m.  Disposition  of  the  1996  Sample 

For  the  1996  survey,  MIS  forms  were 
mailed  to  ahnost  3,400  motor  carriers, 
selected  from  a  stratified  random 
sample.  Two  thousand  seven  hundred 
carriers  responded,  of  which  1,140 
provided  usable  data.  The  alcohol  use 
rate  from  the  1996  siuvey  includes  data 
from  both  small  and  large  carriers,  as  all 
carriers  were  required  to  conduct 
random  tests  in  1996.  Liformation  on 
the  disposition  of  the  sample,  by 
sampling  stratum,  is  provided  in  Table 
4. 


Table  4.— Sample  Sizes  and  Level  of  Response  by  Size  Class 


Size  (CDL  drivers) 


Extra  Large  (10  C0+) 

Large  (100-999) 

Medium  (50-99)  

Small  (20-49)  ,. 

Very  Small  (1-1 J  I) 

Size  Unkrx)wn  .Li 


Number  of 

carriers  on 

sampling 

frame 


Total 


96 

1.324 

1,402 

3.857 

71,074 

103,036 


Total  mail 
outs 


180.789 


96 
300 
200 
200 
800 
1,800 


Viat}te  sam- 
ple units 


3,396 


93 
293 

194 

189 

636 

1.296 


Resportd- 
ents  provid- 
ing data 


81 
258 

162 
155 
240 
246 


2.701 


1.142 


IV.  1996  Survi|r  Results 

The  survey  estimate  for  the 
percentage  of  ^DL  drivers  testing 
positive  for  cokjtrolled  substances  is  2.2 
percent,  with  |ii  estimated  standard 
error  of  0.4  pert»nt.  Based  upon  these 
results,  a  95  percent  confidence  interval 
for  this  estimate  ranges  from  1.5  percent 
to  3.1  percent  (0.022.  plus  or  minus  the 
quanUty  0.004  times  2).  Thus,  if  the 
survey  were  to  be  replicated,  statistical 
theory  would  suggest  that  the  estimate 
for  the  percentage  of  CDL  drivers  testing 
positive  would  fall  within  this  range  in 
95  out  of  100  surveys. 

For  alcohol  i^se,  the  survey  estimate 
for  the  percentdge  of  CDL  drivers  testing 
0.04  or  greater  afcohol  concentration  is 
0.18  percent.  The  estimated  standard 
error  for  this  estimate  is  0.0003,  thus 
giving  a  95  percent  confidence  interval 
for  the  estimate  pf  0. 1 2  percent  to  0.24 
percent. 


-<ty 


i  =  l.-  --.L 


Appendix  C— Methodology  for 
Estimating  the  Controlled  Substances 
Positive  and  Alcohol  Violation  Rates 

The  annual  positive  rate  and  its 

samphng  error  must  be  estimated  for  the 

motor  carrier  industry.  The  estimation 

of  the  positive  rate  and  the  sampling 

error  must  be  based  upon  the  samples 

of  annual  test  results.  These  estimates 

are  based  on  a  two-stage  sampling 

design  in  which  the  primary  sampling 

units  (motor  carriers)  are  stratified  on 

the  number  of  secondaries  (i.e.,  CDL 

drivers)  in  each  primary  unit.  This 

stratification  procedure  helps  to 

increase  the  precision  of  the  siuvey 

estimates.  ^    .  A-vT^i  1  ^z    /    \ 

When  stratification  is  combined  witii  ''^"     (  m"J         '  '^    i  =  l.--.L 

simple  subsampling  and  each  stratum  is 
subsampled  independentiy,  an  unbiased    ^^^^ 

estimate  oithe  overaU-mean  per  Var(P.)  =  is  the  sampling  variance  of  the 

secondary  is  given  by  a  weighted  mean  positive  rates  in  each  stratum 

nht'in'if /^^  °^  the  individual  rates  M*  =  number  of  secondaries  (i.e.,  CDL 

obtamed  for  each  stratum:  drivers)  in  the  ith  stiBtum 


where  the  summation  is  taken  over  the 
L  strata  and 

p  =  overall  mean  per  secondary 

(positive  rate) 
Mi  =  number  of  secondaries  (i.e.,  CDL 

drivers)  in  the  ith  stratum 
M  =  total  number  of  CDL  drivers  in  the 

motor  carrier  industry 
Pi  =  the  positive  rate  in  the  ith  stratum 
Estimation  of  the  Sampling  Variance 


1998 
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M  =  total  number  of  CDL  drivers  in  the  The  estimation  of  the  sampling 

motor  carrier  industry  variance  term,  var  (PJ,  is  given  as: 


VAR(PJ  = 


Nn 


II  ^1 


(Pi-Pf 


Mi  VMM 


n-l        n^      ImJ        m; 


where 

N=the  total  number  of  motor  carriers  in 

a  stratum 
n=the  number  of  motor  carriers  in  the 

sample  in  the  stratum 
f,=n/N 
fi=the  fraction  of  Q3L  drivers  sampled 

in  motor  carrier  i 
M=average  /lumber  of  CDL  drivers  for 

all  motor  carriers  in  a  stratum 
Mi=the  number  of  CDL  drivers  in  the  ith 

motor  carrier  selected 
Pi=the  positive  rate  in  the  ith  motor 

carrier 

Appendix  D — Estimating  Stratum  Rates 
With  a  Sample  of  Nonrespondents 

When  a  sample  of  nonrespondents  is 
taken,  an  unbiased  estimate  of  the 
positive  rate  is  given  as: 
p=tpr+(l-t)p„, 
where 
Pr=the  positive  rate  among  the 

respondents 
Pnr=the  positive  rate  among  the 

nonrespondents 


t=the  estimated  rate  of  response  in  the 

population  (1  -t=the  estimated  rate 

of  nonresponse) 
The  variance  of  this  estimator  is: 
Var=(l  -/)lS2+(g- 1)(1  -t)S„2]/n 
where 
f=the  sampling  fraction  of  the  original 

sample 
S2=the  variance  of  p  in  the  population 
So^=the  variance  of  p  among  the 

nonrespondents 
g=the  inverse  of  the  fraction  on 

nonrespondent  sampled 
t=response  rate 
n=size  of  the  original  sample 

Appendix  E — References  for  the  Testing 
MIS  Calculations 

Cochran,  William  G.  (1977). 
"Sampling  Theory,"  Third  edition,  John 
Wiley  &  Sons,  Inc.,  New  York. 

lessen,  R.J.  (1978).  "Statistical  Survey 
Techniques,"  John  Wiley  &  Sons,  Inc., 
New  York. 

Johnson,  N.L.  and  S.  Kotz  (1969). 
"Discrete  Distributions,"  John  Wiley  & 
Sons,  Inc.,  New  York. 


Lessler,  J.T.  and  W.D.  Kalsbeek 
(1992).  "Nonsampling  Error  in 
Surveys,"  Wiley-Interscience,  New 
York. 

Szameitat,  K.  and  K.  Schaeffer  (1963). 
"Imperfect  Frames  in  Statistics  and  the 
Consequences  for  Their  Use  in 
Samplhig,"  Bulletin  of  the  International 
Statistical  Institute  (40)  517-544. 

Appendix  F 

This  appendix  appears  at  the  end  of 
this  docimient 

(AiithiHlty:  49  U.S.Q  322,  31136,  31301  et 
seq.;  49  CFR  1.48) 

Issued  on:  December  29, 1997. 
Kenneth  R.  Wykle. 
Federal  Midway  Administrator. 

The  following  Appendix  F  contains  a 
chart  illustrating:  Blood  Alcohol 
Concentration  (grams  per  decileter)  of 
Drivers  of  Large  Trucks  Involved  in 
Fatal  Crashes,  1982-1996. 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50CFRPart32 
RIN  101»-AE18 

1997-98  Refuge-Specific  Hunting  and 
Sport  Fishing  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  adds  additional 
national  wildlife  refuges  to  the  list  of 
areas  open  for  hunting,  along  with 
pertinent  refuge-specific  regulations  for 
such  activities;  and  amends  certain 
regulations  on  other  refuges  that  pertain 
to  migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
sport  fishing.  The  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
they  will  manage  the  size  of  the  bison 
herd  by  removing  animals  with  firearms 
on  the  National  Elk  Refuge  (Refuge)  in 
Wyoming. 

DATES:  This  rule  is  effective  February 
13,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Vehrs;  (703)  358-2397. 
SUPPLEMENTARY  INFORMATION:  In  the  July 
21, 1997,  issue  of  the  Federal  Re>gister 
(62  FR  38959)  the  Service  published  a 
proposed  rulemaking  and  invited  public 
comment  that  would  allow  the  public  to 
himt  bison  on  the  National  Elk  Refuge. 
The  Service  working  with  the  National 
Park  Service,  Wyoming  Game  and  Fish 
Department,  and  the  U.S.  Forest  Service 
developed  a  management  plan  for  the 
Jackson  Bison  Herd  (JBH)  addressing  the 
public's  desire  to  maintain  large 
populations  of  wildlife  in  limited  and 
diminishing  habitat  while  human 
habitation  increases  demands  on  the 
land.  In  the  case  of  the  JBH,  pubUc 
views  vary  widely  about  bison.  The  goal 
of  the  Service  and  cooperators  is 
maintaining  a  free-roaming  bison  herd 
in  Jackson  Hole,  as  free  from  human 
intervention  as  practical.  Given  the 
existing  behavior  of  the  JBH,  prevailing 
snowfall  patterns,  geography,  and  other 
constraints,  the  September  30, 1997 
Final  Management  Plan  meets  public 
desires  and  provides  for  a  viable  fi-ee- 
roaming  bison  herd.  The  Service 
received  two  requests  from  The  Fund 
for  Animals  to  extend  the  comment 
period  on  the  proposal  to  permit  bison 
herd  reduction  within  the  Refuge.  The 
original  comment  period  was  open  for 
30  days  (62  FR  38959,  July  21, 1997), 
and  then  extended  to  September  19, 
1997.  (62  FR  47372,  September  9,  1997) 
to  accommodate  pubUc  review  of  a 


pending  update  to  the  Jackson  Bison 
Herd  Long  Term  Management  Plan.  Due 
to  the  need  by  the  Service  for  additional 
time  to  complete  modifications  to  the 
final  herd  management  plan  and  review 
information  and  comments  firom 
interested  parties  on  this  proposed 
action,  the  comment  period  was  then 
reopened  for  an  additional  30  days  (62 
FR  53773,  October  16. 1997).  Other 
documents,  such  as  a  refuge 
Compatibility  Determination  and  the 
National  Elk  Refuge  Himt  Plan 
Amendment  were  approved  on  October 
1, 1997.  Copies  of  the  Hunt  Plan 
Amendment  and  the  CompatibiUty 
Determination  are  available  from  the 
Refuge  Manager,  National  Elk  Refuge, 
Box  C,  Jackson.  Wyoming  83001. 

National  Wildlife  Refuge  System 
(System)  hunting  programs  are  reviewed 
annually  to  determine  whether 
additional  refuges  should  be  added  or 
whether  individual  refuge  regulations 
governing  existing  programs  should  be 
modified,  deleted  or  have  additions 
made  to  them.  Changing  enviroiunental 
conditions,  State  and  Federal 
regulations,  and  other  factors  affecting 
wildlife  populations  and  habitat  may 
warrant  modifications  ensuring 
continued  compatibility  of  hunting  with 
the  purposes  of  individual  refuges,  and 
the  Mission  of  the  System. 

The  Mission  of  the  System  is  to 
administer  a  national  network  of  lands 
and  waters  for  the  conservation, 
management,  and  where  appropriate, 
restoration  of  the  fish,  wildlife  and  plant 
resources  and  their  habitats  within  the 
United  States  for  the  benefit  of  present 
and  future  generations  of  Americans. 
The  System  was  created  to  sustain  and, 
where  appropriate,  restore  &nd  enhance, 
healthy  populations  of  fish,  wildlife, 
and  plants  utilizing,  in  accordance  with 
applicable  Federal  and  State  laws, 
methods  and  procedures  associated 
with  modem  scientific  resource 
programs.  Such  methods  and 
procedures  include,  consistent  with  the 
provisions  of  law:  protection,  research, 
census,  law  enforcement,  habitat 
management,  propagation,  live  trapping, 
transplantation,  and  regulated  taking. 
The  Mission  is  being  facilitated  by 
providing  Americans  opportimities  to 
participate  in  compatible  wildlife- 
dependent  recreation,  including  himting 
and  fishing,  on  System  lands  and  to 
better  appreciate  the  value  of  and  need 
for  fish  and  wildlife  conservation. 

The  Service  generally  closes  national 
wildlife  refuges  to  hunting  and  sport 
fishing  until  opened  by  rulemaking.  The 
Secretary  of  the  Interior  (Secretary), 
acting  through  the  Director  of  the 
Service  may  open  refuge  areas  to 
himting  and/ or  fishing  upon  a 


determination  that  such  uses  are 
compatible.  A  compatible  use  is  a 
wildlife-dependent  recreational  use  or 
any  other  use  of  a  refuge  that,  in  the 
sound  professional  judgment  of  the 
Director,  will  not  materially  interfere 
with  or  detract  from  the  fulfillment  of 
the  Mission  of  the  System  or  the 
purposes  of  the  refuge.  The  action  also 
must  be  in  accordance  with  provisions 
of  all  laws  applicable  to  the  areas,  must 
be  consistent  with  the  principles  of 
sound  fish  and  wildlife  management 
and  administration,  and  otherwise  must 
be  in  the  public  interest. 

50  CFR  part  32  contains  provisions 
governing  himting  and  fishing  on 
national  wildlife  refuges.  Hunting  and 
fishing  are  regulated  on  refuges  to: 

•  Ensure  compatibility  with  refuge 
purposes  and  the  System's  Mission; 

•  Properly  manage  the  fish  and 
wildlife  resoiuce; 

•  Protect  other  refuge  values;  and 

•  Ensure  refuge  user  safety. 

On  many  refuges,  the  Service  policy 
of  adopting  State  hunting  and  fishing 
regulations  is  adequate  in  meeting  these 
objectives.  On  other  refuges,  it  is 
necessary  to  supplement  State 
regulations  with  more  restrictive 
Federal  regulations  to  ensiue  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  imder  the    - 
section  entitled  "Statutory  Authority." 

The  Fund  for  Animals,  a  non- 
government organization  provided  the 
only  public  comments  on  the  proposed 
rulemaking.  Their  comments  and  the 
Service's  responses  follow: 

Comment  1 :  The  JBH  Management 
Plan  and  Environmental  Assessment 
(EA)  are  in  violation  of  the  National 
Enviroiunental  Policy  Act  (NEPA),  by 
the  Service: 

Comment  la:  failing  to  evaluate  the 
impact  of  the  Refuge  supplemental 
feeding  program  on  the  JBH. 

Service  Response:  Supplemental 
feeding  of  the  Jackson  elk  herd  is  a 
longstanding  practice  dating  back  to 
1911,  when  first  initiated  by  the  State  of 
Wyoming  and  long  before  NEPA 
required  analysis  of  the  action.  The 
objective  of  the  program  is  to  feed 
wintering  elk  and  this  management 
action  stands  alone. 

The  JBH  has  wintered  on  the  Refuge 
for  many  years  and  has  used  a  portion 
of  the  supplemental  feed  provided  to  elk 
since  1980.  Winter  range  for  large 
mammals  in  Jackson  Hole  is  limited  by 
winter  snow  acciunulations.  and 
particularly  by  human  occupation, 
development  and  livestock  use  on  most 
of  the  private  lands  in  the  valley,  where 
the  least  snow  accumulates.  The  need  to 
limit  the  size  of  the  bison  herd  as  well 
as  elk,  mule  deer,  and  other  species  of 
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large  mammiils  is  laigely  a  function  of 
the  limited  akiiailability  of  suitable 
natural  winter  habitat.  In  the  absence  of 
winter  feeding  of  elk,  excess  niunbers  of 
bison  must  still  be  controlled  due  to  the 
geography  of;  the  Jackson  Hole  area. 
Bison  follow!  l|he  snow  gradient  down 
the  valley  and  are  brought  into  close 
association  with  the  human  population 
during  the  winter  and  spring  months.  In 
the  alroence  oi  supplemental  feeding, 
bison  would  istill  wand^  onto  private 
ranchlands,  roadways,  and  residential 
areas  causing  complaints  from  valley 
residents  and  State  livestock  officials, 
thus  caiising  Uieir  numbers  to  be 
controlled  by :  nfiige  managnnent 
actions.         I 

Conunent  lb:  foiling  to  substantiate 
the  justification  for  the  JBH  plan, 
reduction  of  filsk  of  brucellosis 
transmission,;  br  to  quantify  the  risk  of 
transmissionJ  | 

Service  Response:  As  noted  earlier, 
the  goal  of  th^ljBH  Management  Plan  is 
to  maintain  alfree-roaming  herd  of  bison 
in  Jackson  Hqlja,  as  free  from  human 
intervention  ^  practically  possible. 
Disease  mana^ment  was  one  of  the  four 
management  issues  addressed  in  the 
planning  and  liknpact  assessment  to 
achieve  this  gdal.  Much  of  the 
justification  fw  development  of  the 
management  plan  was  to  address  the 
increasing  size  of  the  JBH  and  the  lack 
of  suitable  winter  range  for  the  animals. 
To  steward  the  habitat  resource  that 
must  support  iiot  only  bison  but  also  a 
diversity  of  otner  wildlife  species  that 
inhabit  Jacksop  Hole,  controls  on 
population  growth  of  the  JBH  are 
required.  Certainly,  increasing  bison 
munbers  and  ^^termingling  of  bison 
with  Uvestock  kre  of  concern  to  various 
public  groups  and  ageucies.  These 
issues  were  addressed  in  the  Plan. 
However,  in  the  absence  of  additional 
suitable  winter  habitat  for  bison,  and 
given  the  cuiiMit  (annual)  growth  rate  of 
the  herd  (16-1B%),  limiting  population 
growth  of  the  JP^H  was  a  fundamental 
basis  for  the  Plan's  development. 

Comment  Ic:  failing  to  adequately 
evaluate  the  feasibiUty  of  using 
immunocontrsneption  as  a  means  for 
controlling  sizei  of  theJBH. 

Sendee  Resptqnse:  The  JBH  Plan  did 
address  the  usfjof 

immimocontraideptives  to  control  bison 
niunbers,  however,  the  use  of 
immunocontraaeptives  in  wild  and  free- 
ranging  wildlinei  populations  is  in  its 
fonnative  staged.  Such  chemicals  have 
been  experimentally  used  in  a  number 
of  species  with  varied  success  and 
mixed  results  as  discussed  below. 

The  Intemat^nal  Association  of  Fish 
and  Wildlife  A  ^ndes  has  expressed  the 
following  cone  »his  to  the  Service: 


•  Immunocontraception  is  highly 
experimental; 

•  Secondary  effects  on  populations 
have  not  been  explored; 

•  Drugs  are  not  approved  by  FDA  and 
other  agencies,  thus  no  information  on 
effect  of  ingesting  treated  animals  by 
humans  or  predators; 

•  Behavorial  complications  have  been 
noted  in  some  species;  and 

•  Before  Service  experimentation. 
State  fish  and  wildlife  agencies  should 
be  consulted. 

Research  is  making  some  headway. 
First  effective  control  of  fertility  in  free- 
ranging  animals  was  demonstrated  in 
1990  using  PZP  on  Assateague  Island 
National  Seashore's  feral  horses.  Study 
showed:  (a)  Vaccine  could  be  dart 
delivwed,  (b)  no  adverse  affiect  on 
pregnant  mares  noted,  (c)  no  effect  on 
social  behavior,  (d)  reversibility  of 
vaccine.  Assateague  Island  NS  has 
begun  using  PZP  to  manage 
Assateague's  horses,  having  released  an 
EA  and  FONSI  in  1995. 

Behavioral  complications  have  been 
noted  in  some  wildlife  species. 

Study  in  Virgin  Islands  National  Park 
shows  PZP  is  90%  effective  in 
controlling  fertility  of  feral  burros. 
White-tailed  deer  on  Fire  Island 
National  Seashore  are  being  treated  with 
PZP.  Those  treated  show  70%  less 
fawning. 

Major  PZP  disadvantage  is  that 
females  must  be  inoculated  twice  three- 
weeks  apart  in  first  year  of 
administering  vaccine.  Protection  in 
subsequent  years  requires  single 
booster. 

Studies  of  PZP  with  wild  horses  (NV) 
and  white-tailed  deer  at  Smithsonian 
Conservation  &  Research  Center  (VA) 
focus  on  one  single  inoculation  that  will 
deliver  one  to  three  years  of  protection. 

USDA-ADC's  Denver  Wildhfe 
Research  Center  has  been  studying 
immunocontraception  of  white-tailed 
deer  (including  oral  defivery),  wild  rats, 
starlings,  coyotes,  and  wild  horses. 
Cooperators  include  Baylor,  Penn  State, 
Vassar  and  Rutgers. 

USDA  does  not  regulate 
immunocontraception  research  but  FDA 
suggests  experiments,  establishes 
restriction,  and  sets  standards  for  data 
collection  and  record  keeping. 

The  positive  science  needed  to 
administer  such  chemicals,  as  explained 
in  the  Plan,  to  fi«e-ranging  public  bison 
herds  is  inadequate  to  justify  the  use  at 
this  time. 

Comment  Id:  planning  to  maintain 
the  size  of  the  JBH  between  350-400 
animals.  This  size  is  not  sufficient  to 
insiue  a  large  enough  breeding 
population  to  protect  the  herd's  genetic 
diversity. 


Service  Response:  The  Joint  Agencies 
contracted  two  studies  concerning  the 
effect  of  population  size  on  genetic 
sustainabiUty  of  the  JBH.  The  first  study 
recommended  a  herd  size  of  250  bison 
(Shelley  and  Anderson  1989).  As  new 
information  surfaced  on  population 
genetics  of  bison,  paiticidarly  the  woik 
of  Dr.  Joel  Berger,  the  agencies 
contracted  a  second  study  on 
population  genetics  of  the  JBH  (Bei^r 
1996).  Berger's  analysis  suggested  that 
400  bison  would  be  adequate  to 
maintain  the  genetic  diversity  of  the 
JBH,  without  any  gene  flow  from  other 
populations.  Periodic  introductions 
fixjm  other  bison  populations  would 
permit  the  population  to  maintain 
heterozygosity  at  a  lower  herd  size. 

The  JBH  Plan  calls  for  managing  the 
herd  at  a  S-year  running  average  of  350- 
400  bison  during  winter.  The  plan  also 
notes  that  genetic  contributions  bom 
another  bison  herd,  animals  that  are  part 
of  the  Yellowstone  National  Park  (YNP) 
bison  population,  are  likely.  Several 
bison  form  YNP  joined  the  JBH  prior  to 
the  1997-breeding  season.  The  Service 
has  not  promoted  the  migration  of  bison 
bom  YNP  to  Jackson  Hole.  That  is  a 
phenomenon  attributable  to  bison 
behavior  and  possibly  enhanced  by 
snowmobile  trails  in  the  Park.  Bison  are 
nomadic  and  commonly  pioneer  new 
areas,  possibly  in  search  of  better 
foraging  condiUons  or  mates.  Animals 
bom  the  JBH  have  done  the  same  on 
several  occasions  in  the  past. 

It  is  inaccurate  to  state  that  no  genetic 
work  has  been  done  on  the  JBH.  Shelly 
and  Anderson  (1989)  presented  data  on 
genetic  status  of  the  JBH.  Those  data 
indicated  that  JBH  ranked  third  in 
genetic  diversity  compared  to  13  other 
public  bison  herds  in  the  United  States. 
Comment  2:  Because  the  Service  has 
failed  to  disclose  information  relevant  to 
the  proposed  action  in  the  JBH  Plan  and 
EA,  a  supplement  to  the  EA  is  required: 
Comment  2a:  Information  concerning 
changes  in  plant  communities  including 
d  decUne  in  abundance  and  health  of 
woody  plants  was  not  contained  in  the 
bison  plan  and  Environmental 
Assessment. 

Service  Response:  The  southern  half 
of  the  Refuge  is  occupied  by  both  elk 
and  bison  for  approximately  6  months/ 
year.  Bison  damage  woody  plants, 
particularly  cottonwood  trees,  through 
their  grooming  activities.  This  was 
discussed  in  the  final  Plan  and  EA. 
Bison  are  primarily  grazers  but  do 
consiune  some  woody  plants.  The  JBH 
Plan  notes  that  woody  vegetation  on  the 
refuge  is  suffering  damage  frtim 
overabundant  ungulates.  The  JBH  Plan 
is  a  bison  management  plan  and 
therefore  primarily  discusses  damage 
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due  to  bison,  but  elk  certainly  are 
responsible  for  plant  damage  as  well. 

Conuxient  2b:  The  Sirvice  failed  to 
disclose  how  the  proposed  bison  hunt 
would  be  conducted. 

Sevice  Response:  The  JBH  Plan  and 
Finding  of  No  Significant  Impact 
(FONSI)  both  discuss  the  bison  hunt, 
including  intent  to  harvest  animals  from 
all  age  classes  and  both  sexes  to 
TTmintain  nK'TQ""'"'  genetic  vaiiabiUty 
of  the  herd.  The  Plan  states  that 
approximately  even  sex  ratios  will  be 
maintained  to  simiilate  a  herd  sex  ratio 
expected  under  natiual  conditions. 
Additional  information  on  how  the  himt 
is  to  be  conducted  is  provided  in  the 
response  item  4(a),  below. 

Comment  3:  The  Service  failed  to 
comply  with  its  own  regulations  in 
proposing  to  h\mt  bison  on  the  Refuge: 

Qtmment  3a:  Since  the  herd  objective 
is  350-400.  the  FWS  has  apparently 
concluded  that  any  bison  in  excess  of 
350  are  surplus  and  are  available  to  be 
hunted. 

Service  Response:  The  FONSI  calls  for 
maintaining  a  winter  herd  size  of  350- 
400  bison  post  harvest  until  the  year 
2000.  Thereafter,  the  herd  will  be 
maintained  at  350—400  animals  cm  a 
running  5-year  average.  Reductions 
certainly  may  occur  when  the 
population  is  less  than  400  bison. 

Comment  3b:  In  addition  to  its 
arbitrary  determination  that  surplus 
bison  exist,  the  possibility  that  the 
wnimiila  may  be  himted  as  early  as 
December,  is  entirely  inconsistent  with 
the  population  census  strategy 
described  in  the  bison  hunt  plan 
amendment. 

Service  Response:  Bison  are  censused 
each  winter  on  the  Refuge  diuing 
February  and  March.  New  calves  as  well 
as  total  numbers  of  bison  are  repeatedly 
counted  on  summer  range  in  Grand 
Teton  National  Park.  Each  fall's 
reduction  will  be  based  upon  the 
number  of  bison  alive  at  that  time.  The 
Eall  population  size  is  derived  firom  the 
previous  winter's  herd  size,  plus  the 
niunber  of  new  calves  dociunented 
during  siunmer,  minus  known  losses 
due  to  natural  causes  and  vehicle 
collisions. 

Comment  4:  The  proposed  bison  hunt 
is  in  violation  of  Service  hunting 
policies: 

Comment  4a:  Because  of  the 
protection  afforded  to  these  bison  over 
the  past  decades,  these  animals  have 
virtually  no  fear  of  hiunans.  They  have 
become  acclimated  to  the  presence  of 
people  on  both  their  summer  and  winter 
range.  The  agencies,  including  the  FWS, 
have  contributed  to  this  behavior  by 
providing  supplemental  feed  for  these 
jinimiik  in  the  winter  while  promoting 


bison  observation  in  the  summer. 
Consequently,  the  proposed  himt,  if 
implemented,  will  not  be  challenging, 
sporting,  ethical,  or  consistent  with  die 
concepts  of  fair  chase. 

Service  Response:  The  bison  himt  is 
not  a  recreational  hunt,  but  rather  is  a 
tool  to  reduce  the  size  of  the  bison  herd. 
It  has  been  structured  to  be  consistent 
with  Service  policy  and  the  principles 
of  sound  wildlife  management  and  in 
the  public  interest.  The  herd  reduction 
plan  is  based  on  public  comments 
received*  diuing  the  planning  phase  as 
well  as  professional  biological  input 
provided  by  the  Joint  Agencies.  An 
array  of  methods  for  controlling  the  size 
of  the  JBH  were  considei«d.  A 
combination  of  herd  reduction  by 
trained  and  certified  Native  Americans, 
public  sportsmen  and  Agency  personnel 
as  needed  was  selected  as  the  most 
feasible  alternative.  Herd  reduction  will 
follow  a  one-day  orientation,  safety 
training,  and  firearms  efficiency 
qualification,  by  the  permitted 
participants.  Those  individuals 
quali^dng  to  participate  in  the  herd 
reduction  program  will  be  permitted  to 
take  bison  in  a  swift  and  hiunane 
manner  following  State  and  refuge 
regulations  and  permit  conditions. 

The  Service  reviewed,  considered  and 
responded  to  the  above  comments 
regarding  bison  herd  management  at  the 
National  Elk  Refuge  and  determines  that 
the  Bison  Plan  is  compatible  and  will  be 
permitted  and  carried  out  as  planned. 

Statutory  Authority 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k);  and  the  National  WildUfe 
Refuge  System  Administration  Act 
(NWRSAA)  of  1966,  as  amended  (16 
U.S.C.  668dd),  govern  the 
administration  and  public  use  of 
national  wildlife  refuges.  The  Refiige 
Recreation  Act  (RRA)  authorizes  the 
Secretary  to  administer  areas  within  the 
System  for  public  recreation  as  an 
appropriate  incidental  or  secondary  use 
only  to  the  extent  that  it  is  practicable 
and  not  inconsistent  with  the  primary 
purpose(s)  for  which  the  areas  were 
established.  WildUfe-dependent 
recreational  uses  may  be  authorized  on 
a  refuge  when  they  are  compatible  and 
not  inconsistent  with  public  safety. 
Except  for  timely  and  effective 
cooperation  and  collaboration  with 
Federal  agencies  and  State  fish  and 
wildlife  agencies  during  the  course  of 
acquiring  and  managing  refuges,  no 
other  determinations  or  findings  are 
required  to  be  made  by  the  refuge 
ofGcial  under  this  Act  or  the  Refuge 
Recreation  Act  for  wildlife-dependent 
recreation  to  occur.  Section  4(d)(1)(A)  of 
the  NWRSAA  authorizes  the  Secretary 


of  the  Interior  to  permit  the  use  of  any 
area  within  the  System  for  any  purpose, 
including  but  not  limited  to.  hunting, 
fishing  and  public  recreation, 
accommodations  and  access,  when  he 
determines  that  uses  are  compatible 
with  the  major  purpose(s)  for  which  the 
area  was  established. 

The  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (Pub.  L.  105- 
57)  amends  and  builds  upcm  the 
NWRSAA  in  a  manner  that  provides  an 
"Organic  Act"  for  the  Refuge  System 
similar  to  those  which  exist  for  other 
public  lands.  It  serves  to  ensure  that  the 
Refuge  System  is  effectively  managed  as 
a  nation^  system  of  lands,  watera  and 
interests  for  the  protection  and 
conservation  or  our  nation's  wildlife 
resources.  The  RRA.  NWRSAA  and 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (NWRSIA) 
authorize  the-Secretary  to  issue 
regulations  to  carry  out  the  piuposes  of 
the  Acts  and  regulate  uses.  The 
NWRSIA  states  first  and  foremost  that 
the  mission  of  the  National  Wildlife 
Refuge  System  be  focused  singularly  on 
wildlife  conservation— "Wildlife  First." 

The  NWRSIA  gives  guidance  to  the 
Secretary  in  the  overall  management  of 
the  Refuge  System.  The  Act's  main 
components  include: 

•  A  Strong  and  singular  wildlife 
conservation  mission  for  the  Refuge 
System; 

•  A  requirement  that  the  Secretary  of 
the  Interior  maintain  the  biological 
integrity,  diversity  and  environmental 
health  of  the  Refuge  System; 

•  A  requirement  that  no  refuge  use 
may  be  allowed  unless  it  is  first 
determined  to  be  compatible; 

•  A  requirement  that  wildlife- 
dependent  recreational  uses  (including 
hunting,  fishing,  wildlife  observation 
and  photography,  and  environmental 
education  and  interpretation),  when 
determined  to  be  compatible,  shall 
receive  priority  consideration  over  other 
public  uses  in  refuge  planning  and 
management; 

•  A  new  definition  and  process  for 
making  compatibility  determinations; 

•  A  requirement  for  preparing 
comprehensive  conservation  plans. 

The  Service  develops  hunting  and 
sport  fishing  plans  for  each  existing 
refuge  before  opening  it  to  hunting  or 
fishing.  The  Service  develops  refiige- 
spedfic  regulations  to  ensiue  the 
programs  do  not  detract  from  the 
fulfilhnent  of  the  Mission  of  the  System 
or  the  purposes  of  the  refuge.  Initial 
compliance  with  the  RRA,  NWRSAA 
and  NWRSIA  has  been  enstued  for 
hunting  and  sport  fishing  on  newly 
acqiiired  refuges  through  an  interim 
determination  of  compatibility  made  at 
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the  time  of  Acquisition.  This  ensures 
that  the  detenninations  required  by 
those  acts  have  been  made  before  the 
addition  offefuges  to  the  lists  of  areas 
open  to  hunting  and  fishing  in  50  CTH 
part  32.  Continued  compliance  is 
ensured  by  the  development  of  long- 
term  hunting  and  sport  fishing  plans 
and  by  aimi^  review  of  hunting  and 
sport  fishing  programs  and  regulations. 

In  accordince  with  the  RRA, 
NWRSAA  and  ^JWRSIA,  the  Service 
determines  that  this  opening  is 
compatible  ,and  will  not  detract  from  the 
fiilfilhnent  pif  the  Mission  of  the  System 
or  the  purposes  of  the  refuge. 

Paperwork  Keduction  Act 

These  regulations  have  been 
examined  u^der  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 


Executive  Oiiider  12866 

This  rule  i$  being  implemented  with 
approval  and  cooperation  of  the 
National  Patk  Service,  Wyoming  Game 
and  Fish  Department,  and  the  U.S. 
Forest  Servic^  who,  along  with  the 
Service  developed  a  management  plan 
for  the  Jacksdn  Bison  Herd,  that  calls  for 
a  bison  hunting  program.  This 
document  is  not  a  significant  rule 
subject  to  O^ce  of  Management  and 
Budget  revieWir  under  Executive  Order 
12866.  1 1 

Regulatory  Flexibility  Act 
Detenninati^n  (5  U.S.C.  601) 

Service  review  has  revealed  that  this 
rulemaking  will  increase  himter" 
visitation  to  the  surrounding  area  of  the 
refiige  before,  diuing  and  alter  bison 
hunting,  con| jwred  to  the  refuge  being 
closed  to  thi^  iecreational  use. 

This  refuge  jis  located  away  from  large 
metropohtanireas.  Businesses  in  the 
area  of  the  rehiges  consist  primarily  of 
small  family-kiwned  stores,  restaurants, 
gas  stations  alid  other  small  commercial 
enterprises.  In;  addition,  there  are 
several  small|  commercial  recreational 
fishing  and  hinting  camps,  dude 
ranches  and  marinas  in  the  general  area. 
This  final  nd^iwill  have  a  positive  effect 
on  such  entities;  however,  the  amoimt 
of  revenue  geojerated  to  businesses  is 
very  small. 

Many  area  residents  enjoy  a  rural 
lifestyle  that  includes  frequent 
recreational  uae  of  the  abundant  natural 
resources  of  the  area.  A  high  percentage " 
of  the  housdiMds  enjoy  hunting, 
fishing,  and  bbiating  in  areas  mountains, 
valleys,  wetlands,  rivers  and  lakes. 
Refuge  lands  were  not  available  for 
general  public  use  before  government 
acquisition;  h^Wever,  they  were  fished 


and  hunted  upon  by  friends  and 
relatives  of  the  randdand  owners.  Many 
nearby  residents  also  participate  in 
other  forms  of  non-consiunptive  outdoor 
recreation,  such  as  biking,  hiking, 
camping,  birdwatching.  canoeing,  and 
other  outdoor  sports. 

Economic  impacts  of  refuge  hunting 
programs  on  local  communities  are 
calculated  from  average  expenditures  in 
die  "1996  National  Survey  of  Fishing, 
Hunting,  and  WildUfe-Associated 
Recreation".  In  1996, 39  million  U.S. 
residents  16  years  old  and  older  hunted 
and/or  fished.  More  specifically,  35.2 
miUion  fished  and  14  million  hunted. 
Those  who  both  fished  and  hunted 
account  for  the  $10.2  miUion  overage. 
Nationwide  expenditures  by  sportsmen 
totaled  $72  billion.  Trip-related 
expenditures  for  food,  lodging,  and 
transportation  were  $14  biUion  or  19.4    - 
percent  of  all  fishing  and  hunting 
expenditures;  equipment  expenditures 
amounted  to  $44.2  bilUon,  or  61.4 
percent  of  the  total;  other  expenditures 
such  as  those  for  magazines, 
membership  dues,  contributions,  land 
leasing,  ownership,  licenses,  stamps, 
tags,  and  pennits  accounted  for  $13.8 
billion,  or  19.2  percent  of  all 
expenditures.  Overall,  anglers  spent  an 
average  of  $41  per  day.  For  each  day  of 
himting,  migratory  bird  hunters  spent 
an  average  of  $33,  upland  game  hunters 
an  average  of  $20,  and  big  game  hunters 
averaged  spending  $40. 

-At  the  National  Elk  Refiige  included 
in  this  final  regulation,  less  than  500 
hunters  will  spend  $20,000  annually 
hunting  on  the  refuges'  purchasing 
supplies,  food  and  lodging  in  the  area  of 
the  refuge,  since  most  hunters  live 
within  commuting  distance  of  the  refuge 
hunt.  While  many  of  these  hunters 
aheady  make  such  expenditures  before 
the  refiige  opening,  some  of  these 
additional  expenditures  directly  are  due 
to  the  land  now  being  open  to  the 
general  public. 

This  rulemaking  will  have  a  small  but 
positive  impact  on  local  economies  by 
increasing  visitation  and  expenditures 
in  the  surrounding  area  of  the  refuge. 
Therefore,  based  on  the  above  analysis, 
the  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 


Unfunded  Mandates  Reform  Act  of 
1995  (2  U.S.C  1501  et  seq.,  Pub.  L  104- 
4.  E.0. 12875) 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 


year  on  local  or  State  governments  or 
private  entities. 

Civil  Justice  Reform  (E.0. 12988) 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

National  Environmental  Policy  Act  (42 
U.S.C  4321  et  seq.,  40  CFR 1500. 516 
DM) 

The  Service  ensures  compliance  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4332(c)) 
when  developing  hxmting  and  sport 
fishing  plans,  and  the  determinations 
required  by  NEPA  are  made  before  the 
addition  of  refuges  to  the  Usts  of  areas 
open  to  hunting  and  fishing  in  50  CFR 
-   part  32. 

Section  7  Consultation  (16  U.S.C  1531 
et  seq.,  50  CFR  402) 

The  Service  reviewed  the  opening 
package  documents  for  bison  hunting  on 
the  National  Elk  Refuge  with  regards  to 
Section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543).  The 
Service  is  concerned  with  grizzly  bear- 
human  conflicts  and  habitation  of  bears 
due  to  hunters  not  taking  necessary 
precautions.  In  accordance  with  the 
Biological  Opinion,  hunter  education 
will  include  precautions  for  bear 
country,  that  bison  will  not  be 
concentrated  in  bald  eagle  roosting 
areas,  and  that  helicopter  hazing  will 
not  be  used.  Based  on  this 
imderstanding,  the  Service  finds  the 
action  as  presented  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  habitat  of  such 
species.  In  particular,  this  action  is  not 
likely  to  adversely  affect  the  bald  eagle 
(HaJiaeetus  leucocephdus).  peregrine 
falcon  (Falco  peregrinus).  whooping 
crane  (Grus  americana),  gray  wolf 
(Cants  lupis),  or  grizzly  bear  (Ursus 
arctos  honibilis).  The  Environmental 
Assessment  and  Section  7  Consultation 
documents  are  on  file  in  Service  offices 
and  may  be  viewed  by  contacting  the 
primary  author. 

Intergovernmental  Review  of  Federal 
Programs  (E.0. 12372, 43  CFR  9,  and 
the  Intergovernmental  Cooperation  Act 
of 1068) 

The  Service  reviewed  this  rule  under 
E.0. 12372  and  accommodated  the 
recommendations  of  state  and  local 
governments  concerning  Federal 
prqpams  affecting  their  jurisdictions. 

These  documents  are  on  file  in 
Service  offices  and  may  be  viewed  By 
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contacting  the  primary  author  noted 
below.  Individual  refuge  headquarters 
also  retain  information  regarding    . 
hunting  permits  and  the  conditions  that 
apply  to  refuge  hunts,  and  maps  of  their 
respective  area.  You  may  also  obtain 
information  firom  the  regional  office  at 
the  address  listed  below:  ^ 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director — ^Refuges 
and  Wildlife,  U.S.  Fish  and  WildUfe 
Service,  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Primary  author:  Stephen  R.  Vehrs, 
Division  of  Refuges.  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC 
20240,  is  the  primary  author  of  this  final 
rulemaking  doounent. 

List  of  Subiects  in  50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife. 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  Title  50, 
Chapter  I,  subchapter  C  of  the  Code  of 
Federal  Regulations  as  follows: 

PART32-{AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k, 
664.  eesdd.  and  715i.« 

2.  Amend  §  32.70  Wyoming  by 
revising  the  introductory  text  of 
paragraph  C.  of  National  Elk  Refuge  to 
read  as  follows: 

f3Z70    Wyoming. 


National  Elk  Refuge 


C.  Big  Game  Hunting.  Himters  may 
hunt  elk  and  bison  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 


Dated:  January  7, 1998. 
Donald  J.  Barry, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[PR  Doc.  98-947  Filed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  648 

[Docket  No.  980107005-8059-01;  U>. 
102997E] 

Fiaharias  of  tt>a  Norttwastam  United 
Stataa;  Finai  1998  Flahing  Quotaa  for 
Atlantic  Surf  Clama  and  Ocaan 
Quahogs 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  1998  fishing  quotas  for 

surf  clams  and  ocean  quanogs. 

SUMMARY:  NMFS  issues  quotas  for  the 
Atlantic  surf  clam  tind  ocean  quahog 
fisheries  for  1998.  These  quotas  were 
selected  from  a  range  defined  as 
optimiun  yield  (OY)  for  each  fishery  and 
in  compliance  with  overfishing 
definitions  for  each  species.  The  intent 
of  this  action  is  to  establish  allowable 
harvests  of  surf  clams  and  ocean 
quahogs  fit>m  the  exclusive  economic 
zone  for  1998. 

DATES:  January  1, 1998,  through 
December  31, 1998. 
ADDRESSES:  Copies  of  the  Mid- Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations,  including  the 
Environmental  Assessment,  Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis,  and  Final 
Regulatory  Flexibility  Analysis  are 
available  from  David  R  Keifer, 
Executive  Director,  Mid- Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building.  300  South  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Assistant 
Administrator  for  Fisheries,  in 
consultation  with  the  Mid- Atlantic 
Fishery  Management  Council  (Council J, 
to  specify  quotas  for  siuf  clams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  OY  for  each 
fishery.  It  is  the  policy  of  the  Council 
that  the  level  selected  allow  fishing  to 
continue  at  that  level  for  at  least  10 
years  for  surf  clams  and  30  years  for 
ocean  quahogs.  While  staying  within 
this  constraint,  the  quota  is  to  be  set  at 
a  level  that  would  meet  the  estimated 
market  demand. 

The  fishing  quotas  must  be  less  than 
the  level  that  would  constitute 


?= 


overfishing  as  defined  for  each  species. 
The  overfishing  definitions  are  fishing 
mortality  rates  of  Fjo^  (20  percent  of 
maximum  spawning  potential  (MSP)) 
for  surf  clams  and  F23%  (25  percent  of 
MSP)  for  ocean  quahogs. 

This  action  establishes  a  surf  clam 
quota  of  2.565  million  bushels  (1.362 
mil.  hectoliters  (hL))  and  an  ocean 
^uahog  quota  of  4  million  bushels 
2.122  mil.  hL).  The  1998  sivf  clam 
quota  is  identical  to  the  1997  quota,  and 
the  1998  ocean  quahog  quota  is  a 
reduction  of  0.317  million  bushels 
(0.168  mil.  hL)  from  the  1997  quota. 
These  levels  are  unchanged  from  the 
levels  set  forth  in  the  preamble  to  the 
proposed  rule,  published  in  the  Feda-al 
Re^er  on  November  24, 1997  (62  FR 
62543).  That  preamble  presents 
background  on  the  specification  of  these 
levels. 

Final  1 998  Surf  Clam/Ocean 
Quahog  Quotas 


Fishery 

1998  final 
quotas  (bu) 

1998  final 
quotas  (hL) 

Surf  dam 

2,565,000 
4.000,000 

1,362,000 

Ocaan  quahog  .. 

2,122.000 

Conunents  and  Responses 

Two  sets  of  comments  were  received 
on  the  proposed  quotas.  One 
commenter,  a  consulting  firm,  favors  a 
reduction  of  the  siu^clun  quota  below 
the  proposed  level.  The  other 
commenter,  an  industry  participant, 
opposed  the  proposed  reduction  of  the 
1998  ocean  quahog  quota.  These 
commenters  also  ofiiered  several  other 
comments  on  various  aspects  of  the 
quota  setting  process. 

Conunent  1:  One  commenter  believes 
the  action  of  the  Council,  in  making  a 
recommendation  to  keep  the  suirf  clam 
quota  at  the  1997  level,  violated 
national  standard  1  of  the  Magnuson- 
Stevens  Act  which  requires  that 
fisheries  be  managed  to  provide  OY 
based  on  the  maximum  sustainable 
yield  as  reduced  by  any  relevant 
economic,  social,  or  ecological  factor. 
The  commenter,  in  requesting  a 
reduction  of  the  quota,  asserted  that 
certain  prevailing  economic  conditions 
were  not  properly  considered  by  the 
Council  as  it  contemplated  a  possible 
reduction  to  the  siu-f  clam  fishing  quota. 
The  commenter  suggested  that  an 
oversupply  of  siu-f  clams  exists  which, 
when  coupled  with  a  decrease  in 
demand,  is  having  a  detrimental  effiect 
on  the  industry  in  terms  of  depressed 
prices.  Based  upon  recent  landings  and 
ex-vessel  and  wholesale  prices,  the 
commenter  concluded  that  if  the  quota 
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were  reduced 'tliis  adverse  market 
condition  would  improve. 

Response:  NMFS  disagrees  with  the 
contention  th^t  the  quota  level  violates 
national  standard  1.  At  its  Augiist  1997 
meeting,  the  O^undl's  Science  and 
Statistical  Comknittee  (S&S  Committee) 
agreed  with  the  Coimcil  staff 
recommendation  of  2.565  mil.  bushels 
(1.362  mil.  hL)  for  the  1998  surf  clam 
quota.  The  S&6|  Committee  noted  that 
there  is  no  biolbgical  reason  to  reduce 
the  quota.  This|recommendation  was 
based  on  adviiM  firom  the  22nd 

Northeast  Regi^al  Stock  Assessment 
Workshop  (SAW  22)  which 
recommended!  Aie  l^o**  remain  at  the 
1996/1997  levfl  of  2.565  mil.  bushels 
(1.362  mil.  hL)  tmtil  a  new  stock 
assessment,  with  abundance  estimates 
based  on  fishery  catch  rate  and  research 
survey  data,  is  available.  In  addition,  the 
S&S  Committee,  concluded  that  the 
economic  rationale  for  reducing  the 
quota,  as  presekited  at  the  August 
meeting  and  repeated  in  the  text  of  this 
comment,  does  not  rely  upon  an 
appropriate  ecoiiomic  analysis  but  is, 
instead,  based  ^  a  general  discussion  of 
economic  theoi^  using  anecdotal 
information  from  only  one  segment  of 
the  industry. 

In  the  absem  t  of  verifiable 
information  to  L  le  contrary,  there  is  no 
justifiable  basii  to  adjust  the  surf  clam 
quota  downward.  NMFS  notes  it  falls 
within  the  OY  range  of  1.850  million 
bushels  (0.982  mil.  hL)  and  3.400 
million  bushel^  j[1.805  mil.  hL)  specified 
in  the  FMP  and  represents  a  reasonable 
OY  from  this  fishery. 

Comment  2:  One  commenter  believes 
that  the  failure  to  reduce  the  surf  clam 
quota  will  negaqvely  impact 
commimities  diiendent  upon  the  siuf 
clam  fishery  through  reductions  in 
crews'  take-hon>t  pay  and  a  decrease  in 
boat  owners'  profits.  The  commenter 
claims  that  local  fishing  communities 
will  undergo  a  major  social  upheaval 
which  violates  national  standard  8(B)  of 
the  Magnusbn-StJBvens  Act  which 
requires  that  management  measures  "to 
the  extent  practicable,  minimize  adverse 
economic  impacts  on  such 
communities." 

Response:  In  i^ard  to  national 
standard  8,  the  commenter  discusses,  in 
very  general  terms,  the  major  negative 
economic  and  social  impacts  that  the 
commenter  anticipates  communities 
would  bear  in  tij^  absence  of  a  surf  clam 
quota  reduction.  However,  the 
commenter  fails  to  provide  any  specific 
information.  In  the  absence  of  any 
socioeconomic  data  or  analysis,  the 
assertion  of  negajtive  impact  on 
communities  is  only  conjecture  and  not 
a  sound  basis  upon  which  to  reduce  the 


quota.  Furthermore,  in  the  absence  of  a 
biological  rationale,  basing  a  reduction 
solely  on  ecmomic  allocation,  would  be 
in  violation  of  national  standajrd  5  of  the 
Magnuson-Stevens  Act  which  requires 
that  no  fishery  management  measure 
shall  have  economic  allocation  as  its 
sole  purpose. 

Comment  3:  One  commenter  beUeves 
that  the  Coimcil,  in  fiedling  to 
recommend  a  lower  surf  clam  quota, 
disregarded  the  purposes  section  of  the 
Magnuson-Stevens  Act  found  at 
paragraphs  (4)  and  (5)  of  Section  2(b) 
which  requires  the  pr^>aration  and 
implementation  of  fishery  management 
plans  that  will  achieve  and  maintain,  on 
a  continuing  hasis.  the  OY  from  each 
fishery;  and  take  into  account  the  social 
and  economic  needs  of  the  States. 

Response:  NMFS  reit»ates  that  there 
was  not  adequate  information  presented 
to  the  Coimcil  during  the  comment 
period  to  substantiate  this  comment. 
Comment  4:  One  commenter  stated 
that  flie  Coundl's  failure  to  reduce  the 
surf  clam  quota  disregards  FMP 
objectives  1.  3.  and  4  which  guide  the 
Council  to:  stabilize  harvest  rates  in  a 
way  that  minimizes  short-term 
economic  dislocations,  bring  harvesting 
capacity  in  balance  with  processing  and 
biological  capacity  allowing  industry  to 
achieve  efficient  utilization  of  capital 
resources,  and  provide  a  management 
regime  that  is  flexible  to  unanticipated 
short-term  events  and  consistent  with 
long-term  industry  planning  and 
investment  needs. 

Response:  The  Council  has 
recommended  and  NMFS  has  specified 
a  surf  clam  quota  of  2.565  miUion 
bushels  (1.362  mil.  hL)  for  each  fishing 
year  since  1995.  In  the  absence  of  a 
biological  rationale  for  decreasing  the 
quota,  the  Council  has  chosen  to  accept 
the  recommendations  of  its  own  S&S 
Committee  and  maintain  the  previous 
quota  level  for  the  1998  fishing  year. 
The  Council  found  there  was 
insufficient  information  to  require  a 
reduction  under  the  FMP,  and  NMFS 
concurred. 

Comment  5:  One  commenter  believes 
that  if  the  surf  clam  quota  is  not  reduced 
and  an  oversupply  is  allowed  to 
continue  into  1998,  it  will  shift  the 
current  balance  of  power  between  the 
processors  and  the  vessels  to  a  position  • 
that  will  favor  the  processors. 

Response:  The  balance  of  power 
between  the  processors  and  fishing 
vessels  under  the  FMP  and  the 
implementing  regulations  is  not  relevant 
to  die  specification  process. 

Comment  6:  One  commenter  argued 
that  there  has  been  no  new  science  to 
support  a  reduction  in  the  ocean  quahog 
quota. 


Response:  The  results  of  SAW  22 
were  available  in  August.  1996.  and 
represent  the  most  recent  available  stock 
assessment  for  surf  clams  and  ocean 
quahogs.  New  stock  assessment 
information  will  be  available  fix)m  SAW 
27  in  1998  for  purposes  of  setting  the 
1999  quote.  SAW  22  did  not  offer        ■* 
management  advice  on  the  1998  ocean 
quahog  fishing  quotas,  whereas,  in  the 
case  of  surf  clams  they  advised  no 
change  until  the  next  stock  assessment. 
However,  SAW  22  noted  that  a  30-year 
supply  as  dicteted  by  Council  policy  is 
possible  only  if  the  estimated  biomass 
on  Georges  Bank  and  in  areas  off 
Southern  New  England  and  Long  Island 
generally  too  deep  to  be  harvested  with 
current  technology  are  included. 
Furthermore,  they  cautioned  that  this 
strategy  implies  that  sustainable  fishing 
after  30  years  will  be  limited  to 
recruitment  and  very  slow  annual 
growth  of  fully  recruited  quahogs. 
Although  the  S&S  committee  voted  to 
recommend  no  change  for  the  1998 
ocean  quota  from  the  1997  level  of  4.317 
mil.  bus.  (2.290  mil.  hL),  the  Council, 
noting  the  SAW  22  statement  regarding 
the  availability  of  quahogs  over  the  next 
30-year  period,  voted  to  take  a 
conservative  position  and  recommended 
a  reduction  in  the  quote  to  4.00  mil.  bus. 
(2.122  mil.  hL),  the  lowest  OY 
specification  allowed  under  the  FMP. 
Comment  7:  One  commenter  argued 
that  it  is  inappropriate  to  presume  that 
Georges  Bank  and  deep  water  areas  will 
not  be  available  over  the  next  30  years 
for  the  harvest  of  quahogs.  The 
commenter  argued  that  die  paralytic 
shellfish  poisoning  contamination  may 
be  addressed  by  testing  or  may 
disappear  in  the  future.  The  commenter 
also  argued  that  technology  will  be 
developed  to  allow  deepi^ter 
harvesting. 

Response:  The  Council  believes  that  a 
conservative  approach  is  required  for 
specifying  the  1998  ocean  quahog  quote. 
The  Council  realizes  that  in  the  absence 
of  formidable  recruitment,  it  may  be 
impossible  to  maintain  a  30-year  supply 
if  the  quahogs  on  Georges  Bank  and  the 
deepwater  areas  continue  to  be 
unavailable.  NMFS  has  accepted  Uiis  as 
a  valid  concern,  pending  the  new  stock 
assessment. 

NMFS  acknowledges  that  it  is 
possible  that  both  concerns  could  be 
addressed  within  the  30-year  time 
period.  However,  that  fact  is  not 
sufficient  to  override  the  Council's 
recommendation.  There  has  been  no 
recent  progress  in  addressing  the 
presence  of  paralytic  shellfish  poison 
(PSP)  toxin  on  Georges  Bank.  NMFS 
notes  that  in  1994  it  worked  with  the 
U.S.  Food  and  Drug  Administration  to 
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develop  a  draft  lot-testing  protocol  to 
allow  harvesting  of  ocean  quahogs  on 
Georges  Bank.  Under  the  protocol, 
harvested  animals  would  be  tested  for 
the  presence  of  PSP  to  ensure  that 
contaminated  product  was  not 
marketed.  NMFS  hosted  a  meeting  in 
October  1995  to  review  the  proposed 
protocol  with  representatives  from 
industry  and  the  coastal  states.  At  the 
meeting  several  technical  issues  were 
identified  that  must  be  addressed  in  any 
final  testing  protocol.  The  attendees  also 
noted  that  there  were  major 
impediments  to  use  of  the  protocol, 
notably  the  costs  of  testing  and  disposal 
associated  with  contaminated  product. 
Meeting  attendees  expressed  no 
immediate  interest  in  proceeding  further 
with  PSP  testing. 

The  commenter  also  argued  that  a 
quota  reduction  was  not  necessary 
because  PSP  could  disappear  in  the 
fiiture  and  deepwater  harvest 
technology  could  be  developed  in  the 
future.  In  the  absence  of  some 
indication  that  such  events  are  likely  to 
occur,  this  is  not  sufficient  reason  to 
overrule  the  judgement  of  the  Council. 

Comment  8:  Oae  commenter  argued 
that  the  recommended  ocean  quahog 
quota  level  represents  an  arbitrary 
value.  The  commenter  argued  there  is 
no  biological  rationale  for  the  4.0 
million  bushel  level  and  that  it  was 
selected  because  it  was  the  lowest  quota 
allowed  under  the  FMP. 

Response:  The  Coundl's  rationale  for 
recommending  a  decrease  in  the  ocean 
quahog  quota  involves  only  the 
conservation  of  the  resource  and 
preservation  of  the  fishery.  Council 
members  and  the  S&S  Committee 
expressed  serious  concern  that  given  the 
biology  of  the  species,  its  extreme 
longevity,  its  slow  growth  rate,  and 
sporadic  and  poorly  imderstood 
recruitment  events,  the  ourent  quota 
level  may  be  very  risky  in  the  long  term. 

Qaasification 

This  action  is  authorized  by  50  CFR 
part  648,  complies  with  the  National 
Environmental  Policy  Act,  and  is 
exempt  from  review  under  E.0. 12866. 

The  Council  prepared  an  initial 
regulatory  flexibifity  analysis  as  part  of 
the  regulatory  impact  review,  which 
concluded  that  this  action  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  determination  was  described  in  the 
proposed  rule  (62  FR  62543)  and 
forwarded  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

In  sum,  the  FRFA  finds  that  of  the  56 
vessels  participating  in  the  surf  clam 
and  ocean  quahog  fisheries  in  1996,  20 


fished  exclusively  for  surf  clams,  14 
fished  for  both  saif  clams  and  ocean 
quahogs,  and  22  fished  exclusively  for 
ocean  quahogs.  The  36  vessels  that 
harvest  ocean  quahogs  are  considered, 
by  definition,  to  be  small  entities  and 
are  all  impacted  by  the  reduction  in  the 
ocean  quahog  quota.  While  the  impact 
of  a  7.3  percent  reduction  in  ocean 
quahog  quota  will  be  diluted  somewhat 
for  those  vessels  augmenting  their 
incomes  with  surf  clam  harvests,  a  full 
7.3  percent  reduction  in  gross  revenues 
is  likely  for  the  vessels  fishing 
exclusively  for  ocean  quahogs. 
Therefore,  this  action  is  likely  to 
decrease  the  gross  revenues  of  61 
percent  of  the  vessels  that  harvest  ocean 
quahogs  (22  out  of  36  vessels)  by  more 
than  5  percent.  NMFS  has  established  a 
threshold  for  "significant  economic 
impact"  on  a  substantial  number  of 
small  entities  imder  the  Regulatory 
Flexibility  Act  as  a  reduction  of  gross 
revenues  greater  than  5  percent  for  20 
percent  or  more  of  the  small  entities. 
This  action  is,  therefore,  found  to  be 
simificant. 

NMFS  is  required  to  consider 
alternative  actions  that  would  minimize 
the  negative  economic  impacts  on  small 
entities.  Clearly,  the  economic  impact 
would  be  minimized  if  the  quota 
reduction  was  less  than  that  enacted  by 
this  rule,  however,  NMFS  has 
established  the  quota  at  the  level 
recommended  by  the  Council.  The 
Council  made  its  quota  recommendation 
in  response  to  several  concerns, 
including  its  doubts  that  ocean  quahogs 
on  Georges  Bank  and  in  deepwater  areas 
will  become  available  for  harvest.  The 
Coimcil  and  its  S&S  Committee  also 
expressed  concern  that  harvest  must  be 
reduced  in  light  of  the  species'  slow 
growth  rate  and  poorly-imderstood 
recruitment.  The  Council's 
Environmental  Assessment  noted  that  it 
may  take  up  to  20  years,  depending 
upon  environmental  conditions,  for 
ocean  quahogs  to  reach  a  marketable 
size,  and  that  there  has  been  no  recent 
recruitment  event.  NMFS  has  reviewed 
the  concerns  that  led  the  Council  to 
make  its  recommendation  and  NMFS 
concurs  in  that  recommendation.  NMFS 
finds  that  it  is  necessary  to  be  very 
conservative  in  setting  the  1998  quota  to 
assine  that  overfishing  does  not  occin. 

Piirsuant  to  5  U.S.C.  553(d)(3).  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  for  good  cause  that  a  delay 
in  the  effective  date  of  the  final  fishing 
quotas  for  the  1998  fishing  year  for  the 
Atlantic  sari  clams  and  ocean  quahog 
fisheries  is  unnecessary  because  the 
quotas  are  not  a  requirement  for  which 
a  regulated  entity  must  come  into 
compliance.  The  fishing  quotas  are  year- 


long quotas  and  are  used  for  the  sole 
purpose  of  closing  the  fishery  when  the 
amoimts  specified  have  been  taken. 

Authority:  16  U.S.C  1801  e(  seq. 

Dated:  January  8, 1998. 
Rolland  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-804  Filed  1-13-98;  8:45  ami 
BiuMQ  cooe  3sie-a2-p 

DEPARTMENT  OF  COMMERCE 

riational  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Dodcttt  No.  971015246-7293-02;  I.D. 
1006070]. 

RIN  0648-AK44 

Fisheries  of  the  Northeastern  United 
States;  Summer  Fiounder,  Scup,  and 
Blacit  Sea  Bass  Fisheries;  1998  Rnal 
Specifications;  Correction 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  final  rule. 

summary:  NMFS  issued  a  final  rule  that 
implemented  the  final  specifications  for 
the  1998  siunmer  floimder,  scup,  and 
black  sea  bass  fisheries  (62  FR  66304, 
December  18, 1997).  Several  errors  were 
made  in  Table  4,  which  specified  the 
1998  black  sea  bass  quarterly  coastwide 
quotas  and  quarterly  trip  limits.  This 
dociunent  revises  Table  4  to  the 
preamble  of  the  above  final  rule.  The 
dates  for  the  final  rule  remain 
imchanged. 

DATES:  The  amendments  to 
§§648.14(u)(l),  648.100(a),  648.143(a). 
and  §648.144(a)(l)(i)  were  effective 
January  1. 1998.  The  final  specifications 
for  the  1998  summer  flounder,  scup, 
and  black  sea  bass  fisheries  and 
notifications  of  commercial  quota 
harvest  were  effective  January  1, 1998, 
through  December  31. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone.  Fishery  Policy 
Analyst.  (978-281-9221). 
SUPPt.EMENTARY  INFORMATION:  The  title 
of  Table  4  needs  to  be  clarified  to 
indicate  that  the  table  specifies  the 
allocations  and  trip  limits  for  the 
commercial  black  sea  bass  fishery.  In 
fact.  49  percent  of  the  total  harvest  limit 
for  black  sea  bass  is  allocated  to  the 
commercial  sector  as  a  quota,  and  SI 
percent  is  allocated  to  the  recreational 
sector  as  a  coastwide  harvest  limit  The 
commercial  quota  is  further  allocated  to 
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4  quarters  based  on  the  percentages      ,  uorrecnon  (DecemberlB  iqq7  R9  to  raqh^i 

speafied  in  the  regulaUons.  The  percent  n^S?^, .        7'  ?  ^  ^®^°*^'  °° 

allocations  and  the  trip  limits  specified  NMFS  is  correcting  Table  4  pubUshed  P«8e  66307  to  read  as  follows: 

in  Table  4  are  correct.  in  the  final  rule  document  97-33076 

TABLE  4.^1998  BLACK  SEA  Bass  Quarterly  Coastwide  Commercial  Quotas  and  Quarterly  Trip  Umits 


1.  (Jan-War) 

2.  (Apr->Jun) 

3.  (Jul-Sep) . 

4.  (Oct-Dec) 


Total 


'  Kilograms  are 


Quarter 


Percent  (%) 


38.64 
29.26 
12.33 
19.77 


100.00 


Pounds 


1,168,860 
885,115 
372,983 
598,043 


3,025,000 


is  converted  from  pounds  and  do  not  add  to  the  converted  total  due  to  rounding. 


(kg)' 


530,186 
401,481 
169,182 
271,268 


1,372,117 


Trip  limits 


Lbs 


11,000 
7.000 
3,000 
4,000 


(kg) 


4,990 
3,175 
1.361 
1,814 


Authority:  16  I^JS.C.  1801  et  seq. 
Dated:  January  ^,  1998. 
Rolland  A.  Schmtttra, 

Assistant  AdminigUvtor  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  98-602  Filed  1-13-98;  8:45  am] 
BIUMQ  CODE  JSie-lt-P 


2186 
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Federal  Register 

Vol.  63,  No.  9 

Wednesday,  January  14,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Vhe  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-«7-M0] 

Water  Heating  Standards:  Design 
Options 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  DOE)  today  gives 
notice  that  copies  of  the  "Technology 
Assessment  and  Screening  Analysis," 
Appendix  B  Supplement  to  the  Water 
Heater  Rulemaking  Framework,  is 
available  for  review  and  comment. 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  March 
2, 1998. 

ADDRESSES:  Copies  of  the  report  may  be 
obtained  from  Sandy  Beall  at:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
43, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
7574.  This  document  may  be  read  at  the 
IXDE  Freedom  of  Information  Public 
Reading  Room.  U.S.  DOE,  Room  lE-90, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Written  comments  are  welcomed. 
Please  submit  10  copies  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
"Water  Heater  Docket  No.  EE-RM-97- 
900,"  EE-43,  Room  lJ-018, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terrence  Logee,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-43, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0121,  Phone: 


(202)  586-1689.  Fax:  (202)  586-4617,  or 
Ms.  Sandy  Beall,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE— 43, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  Phone: 
(202) 586-7574. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  initiated  an 
extensive  standards  rulemaking  process 
improvement  effort  to  expedite  and 
improve  the  procedures  for  developing 
apphance  efficiency  standards.  This 
effort  includes  priority  setting  for 
various  products,  and  the  Department 
has  determined  that  water  heater 
standards  rulemaking  be  assigned  a 
"High  Priority."  The  new  process  is 
described  in  the  July  15, 1996,  Federal 
Register,  and  includes  a  planning  and 
prioritization  process,  data  collection 
and  analysis  procedures,  and  decision- 
making criteria.  (61  FR  36973). 

The  following  report  is  available  for 
review  and  comment:  "Technology 
Assessment  and  Screening  Analysis," 
Appendix  B  Supplement  to  the  Water 
Heater  Rulemaking  Framework.  This 
report  discusses  various  design  options 
for  improving  the  energy  efficiency  and/ 
or  reducing  the  standby  losses  of  gas- 
fired,  oil-fired,  and  electric  storage-type 
water  heaters,  and  addresses  Section  2.3 
of  the  Water  Heater  Rulemaking 
Framework  docimient  (dated  June  11, 
1997)  that  was  distributed  at  \he  Water 
Heater  Standards  Rulemaking  Workshop 
held  in  Washington,  DC,  on  June  24, 
1997.  Based  on  written  comments  and 
discussions  at  the  workshop,  the  design 
options  have  been  screened  and  pared 
down  to  a  list  of  options  that  will  be 
used  by  the  Department  for  the 
engineering  analysis.  Eight  design 
options  are  being  considered  for 
engineering  analysis  because  they  are 
currently  being  applied  to  commercial 
or  residential  water  heaters  and  pass  all 
of  the  screening  criteria.  The  design 
options  are:  Heat  Traps,  Plastic  Tanks, 
Increased  Jacket  Insulation,  Improved 
Flue  Baffles/Forced  Draft,  Increased 
Heat  Exchanger  Surface  Area,  Flue 
Damper  (Electromechanical),  Side- Arm 
Heater,  and  Electronic  (or  Interrupted) 
Ignition.  The  Air-Atomized  Burner  (Oil- 
Fired  Only)  design  option  is  being 
considered  because  prototype  units  are 
available  and  field  tests  are  planned  in 
the  near  future. 

The  Department  will  use  the 
information  in  this  report  and  the 


written  comments  it  receives  to  guide  its 
approach  to  development  of  new 
efficiency  standards  for  water  heaters. 
The  next  step  in  the  development  of 
new  efficiency  standards  for  water 
heaters  is  a  preliminary  engineering  and 
life-cycle  cost  analysis. 

A  copy  of  the  above-mentioned 
document,  comments  received,  and  this 
notice  are  available  at  the  DOE  Freedom 
of  Information  Public  Reading  Room. 

Issued  in  Washington,  DC,  on  January  8, 
1998. 
Dan  W.  Reicher, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  98-888  Filed  1-13-98;  8:45  am) 

BILUNO  COOe  645»-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM145;  Notice  No.  25-88-01- 
SC] 

Special  Conditions:  Lockheed-Martin 
Model  382J,  Automatic  Thrust  Control 
System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Lockheed-Martin 
Model  382J  airplane.  This  airplane  will 
have  a  novel  or  luiusual  design  feature 
associated  with  an  automatic  thrust 
control  system.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1998. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  (ANN-7),  Docket  No. 
NM145, 1601  Lind  Avenue  SW,  Ronton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
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Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM145.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m.        I 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane;  FAA,  Standardization 
Branch.  ANM-|-il3.  Transport  Airplane 
Directorate,  AilcraA  Certification 
Service.  1601  lind  Avenue  SW,  Renton, 
Washington  9^055-4056;  telephone 
(425) 227-2796; 

SUPPLEMENTARV  information:  < 
Comments  Invited 

Interested  pevsons  are  invited  to 
participate  in  tfae  making  of  these 
proposed  specif  conditions  by 
submitting  sud^  written  data,  views,  or 
arguments  as  thby  may  desire. 
Communicati(^is  should  identify  the 
regulatory  doc]|:^t  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  m^y  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Dock^  for  examination  by 
interested  pers0|is,  both  before  and  after 
the  closing  date  jfor  comments.  A  report 
siunmarizing  ea<^  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  ivishing  the  FAA  to 
acknowledge  rekjeipt  of  their  comments 
submitted  in  resbonse  to  this  notice 
must  include  w|^_  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM145."  The 
postcard  will  be  date  stamped  and 
returned  to  the  ^bmmenter. 

Background 


On  August  24  1992,  Lockheed-Martin 
applied  for  an  amendment  to  Type 
Certificate  No.  AISO  to  include  the  new 
Model  382J.  The  Model  382J,  which  is 
a  derivative  of  tjie  Model  382G  currently 
approved  underjtype  Certificate  No. 
A  ISO,  is  a  high  wing/low  tail  configured 
foiu'-engine  turbi^prop  airplane  derived 
bom  the  Lockhelad  C-130  Hercules 
military  transport.  The  Model  382J 
incorporates  a  new  Fidl  Authority 
Digital  Engine  QjHtrolled  (FADEC), 
Allison  engines  ^th  six  blade 
composite  propeiUera.  a  modernized 
cockpit  includiny  Electronic  Flight 
Instrument  Systei^s  (EFIS),  Engine 
Indication  and  C^w  Alerting  Systems 
(EICAS),  and  a  IWad  Up  Display  (HUD) 
of  primary  flight  information. 


The  increased  thrust  provided  by  the 
new  engine/propeller  installation  would 
result  in  the  Model  382)  being  limited 
by  ground  minimum  control  speed 
(Vmco)  over  a  large  part  of  the  proposed 
takeofif  operating  envelope,  which  in 
turn  would  result  in  unbalanced  takeoff 
field  lengths  that  Lockheed-Martin  finds 
imacceptable.  In  order  to  remedy  this 
situation,  Lockheed-Martin  has 
developed  an  electronically  controlled 
system  that  will  monitor  engine  and 
propeller  performance,  and  in  the  event 
of  a  failure  of  an  outboard  propulsion 
imit.  will  reduce  the  power  setting  on 
the  functioning  outboard  engine  to  a 
level  that  permits  compliance  with  the 
requirements  of  §  25.149(e);  the 
operation  of  this  system  will  thus 
optimize  takeoff  field  lengths  for  the 
Model  382J. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Lockheed-Martin  must  show  that  the 
Model  382J  meets  the  applicable 
provisions  of  the  regulations 
incoiporated  by  reference  in  Type 
Certificate  No.  AlSO  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
382J.  The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlSO  are  as  follows: 

The  certification  basis  for  the  present 
Model  382  series  airplanes  is  Civil 
Aviation  Regulations  (CAR)  9a,  which 
references  CAR  4b,  effective  December 
31, 1953,  including  Amendments  4b-l 
tim)ugh  4b-ll,  SR422B,  SR450A,  and 
Amendment  4b-12  as  related  to  CAR 
4b.307(a). 

The  applicable  certification  basis  for 
the  Model  382J  is  part  25  of  the  Federal 
Aviation  Regulations  (FAR)  through 
Amendment  25-80  for  all  new  or 
significanUy  modified  portions  of  the 
Model  382J  (as  compared  to  the  present 
Model  382)  and  for  unmodified  portions 
of  the  airplane,  the  applicable 
certification  standard  will  be  the  rules 
that  were  effective  on  February  1, 1965 
(part  25.  Amendment  25-0).  In  addition, 
the  certification  basis  includes  certain 
special  conditions  that  are  not  relevant 
to  these  proposed  special  conditions. 
If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  382J  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 


conditions,  the  Model  382J  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  382J  will  incorporate  the 
following  novel  or  unusual  design 
features: 


The  Lockheed  Model  382J  has  an 
Automatic  Control  System  which  will, 
in  the  event  of  engine  failure  on  the 
outboard  engine,  automatically  feather 
the  propeller  on  the  engine  and  will 
automatically  modulate  the  output 
torque  on  the  opposite  engine  to  reduce 
asymmetric  thrust.  This  system  is 
intended  to  allow  the  Model  382J  to 
operate  to  takeoff  decision  speeds  that 
result  in  balanced  field  lengths,  when 
the  decision  speed  would  otherwise  be 
constrained  by  ground  minimum 
control  speed  (Vmcg)- 

The  system  is  resident  in  each  of  the 
two  outboard  mission  computers,  which 
will  limit  the  differential  torque 
between  the  two  outboard  engines  by 
sending  torque  limit  commands  to  each 
of  the  two  Full  Authority  Digital  Engine 
Controls  on  each  engine.  The 
differential  torque  limit  is  a  function  of 
ambient  condition  and  airspeed,  so  that 
in  the  event  of  engine  failure  during 
takeoff  the  functional  outboard  engine 
wall  have  its  output  torque  momentarily 
reduced,  and  then  gradually  increased 
as  the  airplane  continues  to  accelerate. 
At  a  certain  point  in  the  takeoff,  the 
thrust  is  restored  to  its  takeoff  rated 
value.  This  torque  differential  limiting 
acts  in  a  similar  fashion  if  the  power  is 
manually  reduced  by  retarding  the 
power  lever  while  the  airplane  is 
operating  in  the  envelope  of 
atmospheric  conditions  and  airspeeds 
where  the  ATCS  is  designed  to  function. 
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Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
382J.  Should  Lockheed-Martin  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provision  of  §  25.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  featiues  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
apphcability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  fiaatures  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft  safety, 
safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Lockheed-Martin  Model  382]  airplane. 

1.  The  ATCS  shall  be  designed  so  that 
the  combined  probability  of  engine 
failure  and  ATCS  failure  is  extremely 
improbable  (on  the  order  of  1  x  lQ-9  per 
flight  hour).  Inadvertent  operation  of  the 
ATCS  shall  be  improbable  (on  the  order 
of  1  X  10-5  per  flight  hour).  These 
requirements  may  drive  the  necessity 
for  automatic  £ault  detection  and 
aimunciation  and/or  periodic  functional 
checks.  For  the  purposes  of  this 
reqiiirement,  the  ATCS  is  intended  to 
include  but  is  not  Umited  to,  all  engine 
failure  detection  means,  all  sensor 
inputs  used  to  compute  thrust 
modulation  requirements,  all 
communication  provisions  between 
system  components  (Mil-Std-1553  bus, 
for  example),  and  actuation  mechanisms 
for  the  propeller  feathering  and 
outboard  engine  thrust  control. 

2.  Fhght  deck  annunciation  of  the 
armed  state  of  the  ATCS  shall  be 
provided.  ATCS  failed  or  not  armed 
must  be  incorporated  into  the  takeoff 
configiuBtion  warning  system,  or 
alternatively,  a  vistial  annunciation  can 
be  incorporated  if  the  annunciation  lies 
within  the  primary  field  of  view  of  both 
pilots. 

3.  Provisions  for  flightcrew  override 
of  the  ATCS  must  be  provided.  The 
provisions  must  be  through  power  level 
actuation,  or  alternatively,  through  other 


means  provided  the  means  (1)  is  located 
on  or  forward  of  the  power  levers,  (2)  is 
easily  identified  and  operated  under  all 
operating  conditions  by  either  pilot  with 
the  hand  that  is  normally  used  to 
actuate  the  power  levers,  and  (3)  meets 
the  location,  sense  of  motion,  and 
accessibility  requirements  of  §  25.777(a), 
(b),  and  (c). 

4.  The  critical  engine  must  be 
identified  for  the  performance 
requirements  of  paragraphs  5  and  6 
below,  i.e.,  the  performance  must 
account  for  failure  of  a  critical  outboard 
engine  with  the  ATCS  (including 
autofieather)  operating,  or  failure  of  the 
critical  inboard  engine  to  a  feathered 
propeller  condition,  whichever  is  more 
adverse. 

5.  The  performance  must 
conservatively  accoimt  for  the  failure  of 
the  critical  engine  at  the  critical  point  in 
the  takeoff  path.  The  effect  of  the  ATCS 
thrust  modulation  on  the  gross  and  net 
takeoff  paths  must  be  modeled  into  the 
published  performance  data.  The 
approved  takeoff  distance  established  in 
accordance  with  §  25.113  must  account 
for  the  adverse  effect  of  ATCS  on  thrust- 
to-weight  ratio. 

6.  The  one-engine-inoperative  climb 
gradient  requirements  of  §  25.121  must 
be  met  at  the  critical  power  operating 
condition  for  each  climb  segment.  The 
most  critical  adverse  effect  of  the  ATCS 
on  the  thrust-to-weight  ratio  must  be 
accounted  for  in  establishing  the  climb 
limited  weights  for  all  ambient 
conditions  within  the  approved 
envelope. 

7.  The  determination  of  minimum 
control  speeds  must  account  for  the 
critical  failure  mode  (ATCS  controlled 
outboard  engine  failure  versus  feathered 
propeller  inboard  engine  failure)  for 
directional  controllability. 

8.  Any  reduced  takeoff  power 
procedures  must  be  shown  compatible 
with  operation  of  the  ATCS  and  must 
not  result  in  any  reduction  in  the  level 
of  safety  established  for  op)eration  of  the 
airplane  with  normal  takeoff  power 
settings  and  ATCS  operating. 

9.  The  ATCS  must  clearly  indicate  to 
the  crew  when  it  has  been  activated, 
and  indicate  that  the  output  torque  from 
the  modulated  engine  is  being 
adequately  controlled  by  the  ATCS. 

Issued  in  Ronton,  Washington,  on  January 
2, 1998. 
DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service. 

ANM-100. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Maintenance  of  Minimum  Financial 
Requirements  by  Futures  Commission 
Merchants  and  Introducing  Brokers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SlMMARY:  Rule  1.12  ^  of  the  Commodity 
Futiires  Trading  Commission 
("Commission"  or  "CFTC")  sets  forth 
the  early  warning  reporting 
requirements  for  futures  commission 
merchants  ("FCMs")  and  introducing 
brokers  ("IBs").  These  requirements  are 
designed  to  afford  the  Commission  and 
indiistry  self-regulatory  organizations 
("SROs")  sufficient  advance  notice  of  a 
firm's  financial t)r  operational  problems 
to  take  any  protective  or  remedial  action 
that  may  be  needed  to  assure  the  safety 
of  customer  funds  and  the  integrity  of 
the  marketplace.  The  Commission  has 
determined  to  propose  amendments  to 
Rule  1.12,  appUcable  to  FCMs  only,  that 
will  require  immediate  notification  by 
ani^tlM  to  the  Commission  and  its 
designated  self-regulatory  organization 
("DSRO")  if  an  FCM  knows  or  should 
know  that  it  is  in  an  imdersegregated  or 
underseciu^d  condition:  i.e.,  the  FCM 
has  insufficient  funds  in  aocoimts 
segregated  for  the  benefit  of  customers 
trading  on  U.S.  contract  markets  or  has 
insufficient  funds  set  aside  for 
customers  trading  on  non-U.S.  markets 
to  meet  the  FCM's  obligations  to  its 
customers.  The  term  "funds"  in  this 
context  includes  accrued  amounts  due 
to  or  from  the  FCM's  clearing 
organizations  and/or  carrying  brokers  in 
connection  with  customer-related 
activities,  typically,  the  daily  or 
intraday  variation  settlement. 

The  Commission  is  also  proposing  to 
require  immediate  notification  of  certain 
events  pertaining  to  undercapitalization 
or  failure  to  satisfy  margin  calls,  where 
notice  is  currently  required  within  24 
hours.  The  Commission  also  proposes  to 
codify  a  previous  staff  interpretation 
that  permits  notices  to  be  filed  by 
facsimile  in  addition  to  telegraphic 
means  and  to  require  immediate 
telephonic  notice  as  well. 
DATES:  Comments  mut  be  received  on  or 
before  March  16, 1998. 
ADDRESSES:  Comments  on  the  proposed 
amendments  should  be  sent  to  Jean  A. 
Webb,  Secretary  of  the  Commission, 
Commodity  Futiues  Trading 


■  Commission  rules  are  found  at  17  CFR  Ch.  I 
(1997). 
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Commission.  1155  21st  Street.  N.W., 
Washington,  D.C  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5221  Or  ^  electronic  mail  to 
secretary^flt:;gov.  Reference  should  be 
made  to  "Eai\j  Warning  Amendments". 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
H.  Bjamason.^.,  Deputy  Director  and 
Chief  Accountsnt.  Lawrence  B.  Patent, 
Associate  ChiJBlf  Counsel,  Lawrence  T. 
Eckert.  Attorney- Advisor,  or  Charles  T. 
O'Brien,  Attoney-Advisor,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Tradi|^  Commission,  1155  21st 
Street,  N.W.,  Washington,  D.C.  20581; 
Telephone  (2Qt)  418-5430. 

SUPPt^MENTAfilr  INFORMATION: 
L  Background , 

Rule  1.12  reUuires  each  FCM  '  to 
report  to  the  qbnunission  and  to  the 
FCM's  DSRO  ^rtain  events  pertaining 
to  the  FCM's:  (D  Financial  condition; 
and  (ii)  procedures  for  safeguarding 
customer  and  nrm  assets;  and  (iii) 
ability  to  monf^r  its  financial  condition 
through  an  apMttpriate  system  of 
records  and  reports.  Rule  1.12's  purpose 
is  to  notify  thej  (k)mmi8sion  and  the 
FCM's  DSRO  of  circumstances  that  have 
or  could  have  sj  negative  impact  on  the 
FCM's  ability  to  carry  on  normal 
business  operations  or  that  pose  a  threat 
to  customer  futtds  or  the  FCM's 
financial  integHty.  Reportable  events 
currently  indiide,  among  others,  the 
FCM's  adjusted  net  capital's  falling 
below  its  "early  warning"  level  (i.e.,  150 
percent  of  the  minimiun  required);  ^ 
failure  to  maintsin  current  books  and 
records;  the  existence  of  material 
inadequacies  in  [the  FCM's  accounting 
systems  or  inteit|ial  controls;  and  the 
issuance  of  a  margin  call  exceeding  the 
FCM's  adjusted  net  capital.  Collectively, 
these  are  known  as  the  Commission's 
"early  wamingfl  reporting  requirements. 
The  "segregaMon"  requirements  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  rules  are  the  primary 
safeguard  against  the  loss  of  customer 
funds  resulting  |ftt)m  the  financial 


'Certain  portioiu!<^RuIe  1.12  alao  apply  to  IBs. 
However,  the  propoMd  rule  amendments  discussed 
herein  relate  mostly  to  segregated  ftinds  and  the 
secured  amount,  which  involves  FCM's  but  not  IBs. 
Therefore,  this  release  focuses  upon  Rule  1.12  as  It 
pertains  to  FCMs. 

>The  minimum  adjusted  net  capital  requirement 
for  an  FCM  is  set  fortfc  in  Rule  1.17(a)(l)(i)  and 
basically  requires  an  PCM  to  maintain  adjusted  net 
capiUl  equal  to  the  ^test  of  $250,000.  four 
percent  of  the  amount  ol  customer  fiinds  or  the 
amount  required  by  an  SRO  of  which  the  PCM  is 
a  member.  Therefore,  assuming  no  higher 
applicable  SRO  requbement,  the  early  warning 
reporting  i*  triggand  jf  adjusted  net  capital  is  less 
than  the  greater  of  Si  is.OOO  or  six  percent  of 
customer  funds. 


failure  of  an  FCM.  Section  4d(2)  of  the 
Act «  and  Rule  1.20  require  that  an  FCM 
segregate  customer  funds  from  the  firm's 
proprietary  fimds  and  that  one 
customer's  funds  not  be  used  to  margin, 
guarantee  or  secure  the  trades  or 
contracts,  or  to  secure  or  extend  the 
credit,  of  another  customer.'  Other 
important  elements  of  the  segregation 
rules  govern  the  investment  of  customer 
funds  «  and  require  a  daily  record  of 
segregation  requirements  and  funds  in 
segregation.'  Rule  30.7  contains  similar 
protections  relating  to  customers 
maintaining  positions  on  non-U.S, 
exchanges." 

Given  the  importance  of  these  rules  in 
enabling  the  Commission  to  carry  out  its 
customer  and  market  protection 
functions,  it  is  critical  that  the 
Commission  and  an  FCM's  DSRO  be 
made  aware  at  the  earliest  possible 
moment  of  an  FCM's  failure  to  satisfy 
these  requirements.^  The  proposed 
CFTC  rule  would  require  an  FCM  to 
provide  immediate  telephonic  notice,  to 
be  confirmed  immediately  by  facsimile 
or  telegram,>o  to  the  Commission  and 
the  FCM's  DISRO  when  the  FCM  knows 
or  should  know  that  it  has  failed  to 
maintain  sufficient  funds  in  segregation 
or  in  separate  set-aside  accounts.^* 


••7U.S.C6d(2). 

'Rule  1.23  states  that  the  prohibition  against 
commingling  an  FCM's  own  funds  with  the  FCM's 
customer  funds  does  not  prevent  an  FCM  from 
adding  any  of  its  own  funds  to  segregated  customer 
funds  as  necessary  to  prevent  any  or  all  customer's 
accounu  from  becoming  undermargined.  The 
Commission  recently  adopted  amendments  to  Rule 
1.23  that  permit  PCMs  to  use  Treasury  securities  in 
addition  to  cash  to  increase  their  interesU  in 
customer  segregated  accounts,  facilitating  the  use  of 
FCM  funds  to  prevent  the  undermargining  of 
customer  accounts.  See  62  PR  42398 
(Aug.  7, 1997). 

•Section  4d(2)  of  the  Act  and  Rules  1.25-1.29. 

'Rule  1.32. 

•A  more  detailed  presentation  concerning  these 
protections  can  be  found  in  Chapter  12  of  the  Form 
1-FR-FCM  instructions. 

•The  Commission  notes  that,  in  the  Federal 
RagMer  release  proposing  the  Commission's 
overhaul  of  minimum  financial  requirements  over 
twenty  years  ago,  the  Commission  stated  iu 
intention  to  propose  an  early  warning  notice  for 
undersegregation  of  customer  funds.  See  42  PR 
27166,  27173  (May  26. 1997).  However,  the 
Commission  did  not  subsequently  include  such  a 
rule  as  pert  of  its  early  warning  requirements. 

"Telegraphic  notificaUon  has  been  the 
traditional  method  of  required  notice  under  Rule 
1.12,  whereby  an  FCM  or  an  IB  sends  a  telegram 
to  the  Commission  and  the  DSRO  concerning  a 
particular  event 

"  The  Chicago  Mercantile  Exchange  ("CME") 
currently  has  a  rule  requiring  that  FCMs  for  which 
it  acts  as  the  DSRO  provide  vwiften  notice  to  it  in 
such  circumstances,  although  the  CME's  rule 
requires  such  notification  within  twenty-four  hours 
following  such  events.  Rules  of  the  Chicago 
Mercantile  Exchange,  Rule  971  Segregation  and 
"  Secured  Requirements  (1997). 


n.  Proposed  Rule  Amendments 

FCMs  occasionally  have  become 
undersegregated  as  a  result  of  market 
movements  which  cause  deficits  in  the 
accounts  they  carry  on  behalf  of  their 
customers.  Generally,  the 
undersegregated  condition  is  corrected 
the  following  business  day  with  fimds 
available  bom  an  F(3^'s  own 
proprietary  funds  or  through  collection 
of  deficits.  However,  during  the  maricet 
downturn  on  October  27, 1997.  the 
Commission  was  made  aware  that  a  lew 
FCMs  experienced  undersegregation  to  a 
degree  that  they  were  unable  to  make  up 
the  shortfall  fit)m  their  own  internal 
proprietary  fimds.  Infusions  of  external 
capital  were  required  in  those  cases  to 
correct  the  undersegregated  conditions. 

An  evaluation  of  the  Commission's 
current  early  warning  notification  rules 
indicated  that  these  rules,  which  require 
notice  to  the  Commission  upon  an  FCM 
falling  below  the  net  capital  early 
warning  level,  may  not  resiUt  in  notice 
to  the  Commission  tmtil  as  much  as  a 
day.  or  a  day  and  a  half  after  the 
occurrence  of  a  major  market  event 
which  causes  an  undersegregated 
condition.  In  particular,  on  October  27, 
some  firms  knew  they  had  a  major 
problem  by  noon  of  that  day,  but  did  not 
provide  notice  of  these  problems  to  the 
Commission  until  on  or  about  the  close 
of  business  on  October  28. 

The  Commission  believes  that  it 
needs  to  be  notified  as  soon  as  an  FCM 
knows  that  it  may  have  a  problem 
meeting  segregation  requirements.  The 
proposed  rule  is  designed  to  require 
notice  as  soon  as  an  FCM  "should 
know"  of  an  undersegregated  condition. 
Because  of  the  linkage  between 
segregation  and  net  capital,  the 
proposed  rule  will  also  result  in  the 
Commission  knowing  of  a  net  capital 
impairment  earlier  than  under  the 
existing  rule  and  should  facilitate  a 
resolution  of  the  problem  with  the  least 
harmful  impact  upon  an  FCM's 
customers  and  other  market 
participants. 

As  proposed,  new  Rule  1.12(h) " 
would  require  an  FCM  to  notify  the 
Commission  and  its  DSRO  immediately 
after  it  knows  or  should  know  that 
funds  segregated  for  customers  trading 
on  U.S.  markets  or  set  aside  for 
customers  trading  on  non-U.S.  markets 
are  less  than  the  amount  required  to  be 
segregated  or  set  aside  by  the  Act  or 
Commission  rules.  In  this  context,  the 
term  "funds"  includes  funds  on  deposit 
and  funds  due  to  or  torn  the  FCM's 
clearing  oi^anizations  or  carrying 

>*Tha  Commission  is  proposing  to  redaaigiiata 
current  paragraph  (h)  of  Rule  1.12  as  patagi«pfa  (i) 
and  to  include  the  new  rule  in  a  new  paragraph  (h). 
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brokers,  llie  Commission's  proposal 
requires  an  immediate  telephone  call  by 
an  FCM.  to  be  followed  immediately  by 
telegraphic  or  facsimile  notice.  ^^  The 
notification  to  the  Commission  should 
be  directed  to  the  Division  of  Trading 
and  Markets,  to  the  attention  of  the 
Director  and  the  Chief  Accountant 
Notice  to  the  DSRO  should  be  directed 
to  the  person  or  imit  provided  for  under 
the  DSRO's  rules.  For  example,  the 
notice  required  by  CME  Rule  971  must 
be  sent  to  CME's  Audit  Department. 

In  accordance  with  Rules  1.32  aad 
30.7(f),  each  FCM  is  required  to 
complete  its  daily  segregation  and 
secured  amoimt  computations  by  noon 
of  the  business  day  following  the  day  for 
which  the  computations  are  made.^'* 
The  time  when  the  Commission  would 
expect  an  FCM  to  be  aware  of  an 
undersegregated  condition  or  a  possible 
undersegregated  condition  would 
depend  upon  the  cinnunstances.  In  this 
connection,  both  the  net  capital  rule  and 
the  segregation  rules  require  compliance 
at  all  times.  Intra-day  changes  in  the 
prices  of  contracts  carried  by  an  FCM 
may  require  settlement  variation 
payments.  As  of  the  close  of  trading 
each  day,  there  is  an  accrued  settiement 
amoimt  which  is  payable  to  or 
receivable  firom  the  FCM's  clearing 
organization.  A  receivable  from  a 
clearing  organization  is  reflected  as  an 
asset  on  the  FCM's  segregation 
calculation,  and  conversely,  a  payable  to 
a  clearing  organization  is  a  liability.  It 
is  important  to  note  that,  in  the  event  of 
a  major  move  in  the  market,  these 
amoimts  could  be  substantial  and,  if  the 
move  is  against  the  FCM's  customers,  it 
could  result  in  an  undersegregated 
condition  due  to  a  deficit  or  deficits  in 
the  accounts  of  one  or  more  customers. 

In  the  event  of  a  major  market  move, 
the  Commission  would  expect  an  FCM 


"The  Division  of  Trading  and  Markets  has  stated 
that  any  notice  required  to  be  transmitted  to  the 
Commission  under  Rule  l.i2  by  telegraphic  notice 
may  be  transmitted  by  facsimile  machine.  See  CFTC 
Advisory  Na  90-2.  (1990-92  Transfer  Binder) 
Comm.  Fut  L  Rap.  (CXDH)  1 24,599  (Feb.  6. 1990). 
The  Commission  is  proposing  to  codify  this 
Advisory  throughout  Rule  1.12  to  make  clear  that 
any  written  notice  can  be  provided  either  through 
telegraphic  means  or  via  facsimile  transmission. 

''•Rule  1.32  state*  that  each  FCM  must  compute 
as  of  the  close  of  each  business  day  the  total  amount 
of  customer  funds  on  deposit  in  segregated  accounts 
on  behalf  of  commodity  and  option  customers  and 
the  total  amount  of  suc^  funds  required  by  the  Act 
and  regulations  to  be  on  deposit  in  segregated 
accounts  on  behalf  of  such  customers,  as  well  as  the 
FCM's  residual  interest  in  such  funds.  Rule  30.7(f) 
states  that  each  FCM  must  compute  as  of  the  close 
of  each  business  day  the  total  amount  of  money, 
securities  and  property  on  deposit  in  separate 
accounts,  the  total  amount  of  money,  securities  and 
property  required  to  be  on  deposit  in  separate 
accounts  and  the  amount  of  the  FCM's  rasiHual 
interest  in  money,  securities  and  property  on 
deposit  in  separate  accounts. 


to  consider  the  impact  of  that  move  on 
the  values  of  the  positions  it  is  carrying 
and  how  this  impact  would  affect  the 
accrued  payable  to  its  clearing 
organizations  and  the  deficits  in 
customer  accounts.  If  the  FCM  has 
reason  to  believe  that  this  impact  could 
be  material  and  negative  in  relation  to 
previously  computed  excess 
segregation,  it  wovdd  be  advisable  to 
report  a  possible  undersegregated 
condition  to  the  Commission. 

However,  in  some  cases  losses  may 
occur  over  a  large  number  of  accounts 
in  smaller  amounts  that,  cumulatively, 
may  cause  an  FCM  to  become 
undersegregated.  In  such  a 
drciunstance,  the  Commission 
recognizes  that  an  FCM  may  not  become 
aware  of  an  undersegregated  condition 
until  it  performs  its  daily  segregation 
computation  the  following  day.  In  any 
event,  an  FCM  would  be  expected  to 
notify  the  Commission  of  a  deficiency  in 
its  segregated  accounts  by  noon  of  the 
following  business  day. 

Proposed  new  Rule  1.12(h),  like  the 
other  proviaons  of  the  early  warning 
system,  is  intended  to  allow  protective 
action  to  be  taken.  The  Commission 
wishes  to  emphasize  that  the  triggering 
event  is  when  an  FCM  knows  or  should 
know  that  the  FCM  has  a  deficiency,  as 
discussed  above.  An  FCM  should  not 
attempt  to  circumvent  the  rule  simply 
by  delaying  making  the  computations 
imtil  noon  of  the  next  business  day 
when  it  Is  clear  from  market  events  or 
other  factors  that  a  deficiency  likely 
exists. 

The  Commission  also  wishes  to  note 
that,  while  Rule  1.12(h)  would  require 
only  that  an  FCM  notify  the 
Commission  and  its  DSRO  of  a 
segregation  or  secured  amount 
deficiency  immediately,  a  firm  with  a 
notification  obligation  under  Rule 
1.12(h)  may  incur  additional 
requirements  under  other  early  warning 
rules  or  Commission  regulations.  For 
example,  a  firm  that  is  undersegregated 
may  also  be  imdercapitalized  and  thus 
be  required  (in  addition  to  notifying  the 
Copunission)  to  comply  with  various 
filing  requirements  under  Rule 
1.12(a)(2)."  Although  the  Commission 
is  not  proposing  any  specific  further 


"Rule  1.12(aX2)  requires  that  an  FCM  whose 
adjusted  net  capital  is  below  the  amount  required 
under  Rule  1.17  or  under  the  capital  rule  of  any 
applicable  SRO,  within  twenty-four  hours  of  giving 
notice  of  such  occurrence  to  the  Commission,  file 
for  the  period  "as  of  the  date  of  the  adjusted  net 
capital  deficiency,  a  statement  of  financial 
condition,  a  statement  of  the  computation  of  the 
minimum  capital  requirements,  the  statements  of 
segregation  requirements  and  funds  in  segregation, 
and  the  statement  of  secured  amounts  and  funds 
held  in  separate  accounts  for  foreign  futures  and 
foreign  options  customers. 


reporting  by  an  FCM  that  files  notice  of 
a  segregation  or  secured  amount 
deficiency,  under  Rule  1.10(b)(4)  the 
Commission  may  request  in  writing  that 
an  FCM  also  file  a  Form  1-FR-FCM  or 
provide  such  other  additional  financial 
information  as  the  Commission  may 
require.  This  could  include,  for 
example,  a  request  that  the  FCM  file 
daily  segregation  or  secured  account 
computations  with  the  Commission  for 
a  specified  period,  rather  than  simply 
making  such  records  available  for 
inspection.** 

Although  the  Commission's  early 
warning  rules  already  require  an  FCM  to 
notify  the  Commission  if  the  FCM  is 
undercapitalized,  large  market  moves 
such  as  those  which  occurred  on 
October  19. 1987,  and  more  recently  on 
October  27, 1997,  can  cause  a  firm  to  be 
undersegregated  even  though  it  is  not 
undercapitalized.  A  large  market  move 
can  create  unsecured  "debit/deficit" 
accoimts,  which  present  greater  risk  fw 
an  FCM  than  undermargined  accounts 
since  the  customer  now  OMres  the  FCM 
money.  Accounts  of  this  kind  would 
generally  be  subject  to  a  margin  call.  In 
that  case,  absent  the  FCM  being  aware 
of  doubts  regarding  its  customer's 
ability  to  pay  the  deficit  or  debit,  the 
FCM  carrying  the  accoimt  has  one 
business  day  from  the  date  on  which  the 
deficit  or  debit  ledger  balance  originated 
before  it  must  reclassify  the  accoimt  as 
a  "non-current  asset"  in  computing  its 
adjusted  net  capital.*'  Likewise,  the 
FC^  must  put  sufficient  funds  from  its 
own  capital  into  the  segregated  account 
to  cover  the  deficit  amount  or  debit 
ledger  balance,  thus  ensuring  that  there 
are  sufficient  segregated  funds  to  cover 
all  customera  with  liquidating  equities 
in  their  accounts.  Shoidd  the  FC^  not 
have  sufficient  fimds  to  cover  the  debit 
or  deficit  amount,  the  FCM  would  be 
undersegregated,  although  not 
necessarily  imdercapitaUzed.  The 
proposed  rule  is  intended  to  require  that 
notice  to  the  CFTC  and  the  DSRO  be 
provided  immediately  in  such 
circumstances.*" 

The  Commission  believes  that  notice 
that  an  FCM  is  imdersegregated  or 
undersecured  should  be  provided 
immediately.  In  reviewing  other 
provisions  of  the  early  warning 
requirements,  the  Commission  has 


"Rule  1.31  requires  that  all  records  required  by 
the  Act  or  Commission  rules  be  maintained  for  five 
yean  under  specified  conditions  and  be  available 
for  inspection  by  any  representative  of  the 
Commission  or  the  United  States  Department  of 
Justice. 

>'Rule  1.17(c)(2)  (i)  and  (vi). 

"The  Commission  also  pro[>oses  to  correct  the 
cross-reference  in  §  1.12(g)(2)  concerning 
consolidation  that  now  refers  to  "%  1.10(f)"  to  read 
"§  1.17(f)". 


UMl 
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detennined  to  [propose  that  notices  of 
events  now  re(|uiied  within  24  hoius. 
which  must  be  provided  when  an  FCM 
or  IB  is  imdencapitalized  or  when  an 
account  must  be  liquidated,  transferred 
or  allowed  tollade  for  liquidation  only, 
now  be  provided  immediately.  Such 
notifications  ^ould  be  reqiiired  by 
telephtme  immediately,  to  be  confirmed 
in  writing  by  ^kegraph  or  facsimile.  See 
Rule  1.12  (a)(i).  (f)(1).  and  (f)(2).« 

m.  Related  Ktitters 

A.  ReguJatorY  Flexibility  Act 

Regulatory  Flexibility  Act  ("RFA"),  5 
U.S.C.  601-6]i  (1994),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  would  affect  primarily 
FCMs.  The  amendment  of  one 
provision.  §  1.12(f)(1).  would  afiiact 
clearing  cngai^ikations.  and  the 
amendment  of  lanother  provisirai, 
§  1.12(a)(1).  wk^uld  affect  IBs.  The 
Commission  l^s  previously  determined 
that,  based  upion  the  fiduciary  nature  of 
the  FCM/customer  relationships,  as  well 
as  the  requiieiil«it  that  FCMs  meet 
minimum  financial  requirements,  FCMs 
should  be  excluded  htnn  the  definition 
of  small  entity.^  Contract  markets  and 
their  clearing  bkganizations  have  also 
been  excluded  Irom  the  definition  of 
small  entity.2* 

The  proposed  amendment  to 
§  1.12(a)(1)  concerning  notice  of 
undercapitalization  would  affect  the 
minority  of  IB^:that  rely  upon  their  own 
capital  to  meet  net  capital  rules, 
"independent!'!  IBs.  ^  ^^^  ^  FCMs. 
The  Coimnissittn  is  proposing  to  require 
that  this  notice  ibe  provided 
immediately  r^^er  than  within  24 
hoiffs  as  cuiiehltly  required.  The 
notification  re^^uirement  wiU  remain 
essential  the  satne.  but  the  timing  would 
be  shortened  bjy  24  horns.  The 
Commission  believes  that  this  rule 
amendment  is  necessary  for  the 
Qunmission  and  DSROs  to  be  able  to 
cany  our  their  everishgt  and  monitoring 
functions  conqeming  the  financial 
conditi(m  of  fi^tMres  industry 
intermediaries!  tod  to  protect  the 
customers  of  t])i6se  firms  and  the 
markets.  Therefore,  any  slight  increase 
in  the  burden  on  an  independent  IB 
caused  by  the  proposed  amendment  to 
Rule  1.12(a)(1)  Is  necessary  for  the 


»Certain  other  pn>vuioiu  of  Ruk  1.12  cunently 
raquiie  immediate  ootificationa.  See  paragraphs  (e). 
(fK3).  (0(4)  and  (fKS)  of  Rule  1.12.  The  Commission 
is  also  proposing  that  these  notifications  be  made 
by  telephone  as  well  as  by  telegraph  or  facsimile. 

"47  FR  ia61»-lJ8B21  (April  30, 1982). 

"Id. 


Commission  to  fulfill  its  regulatory 
obUgation.22 

Accordingly,  on  behalf  of  the 
Commission,  the  Chairperson  certifies 
that  these  proposed  rule  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA").  44  U.S.C  3501  et  seq.  (1994), 
imposes  certain  requirement  on  federal 
agencies  (including  the  Commission)  in 
connection  with  tlwir  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  The 
Commission  anticipates  that  fewer  than 
10  FCMs  per  year  would  be  filing 
reports  under  the  proposed  rule  and  ' 
thus  the  new  rule  would  not  constitute 
a  collection  of  information  under  the 
PRA.23  The  group  of  rules  (3038-0024) 
of  which  this  is  a  part  has  the  following 
burden: 

Average  Burden  Hours  Per  Response: 
128. 

Number  of  Respondents:  1366. 

FrequeiKy  of  Response:  On  occasion. 

Persons  washing  to  comment  on  the 
estimated  paperwiwk  burden  associated 
with  this  proposed  rule  amendment 
should  contact  Jeff  Hill.  Office  of 
Management  and  Buc^t.  Room  3228. 
NEOB  Washington.  DC  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  0MB  ue 
available  fiom  the  CFTC  Clearance 
Officer.  1155  21st  Street  N.W.. 
Washington,  DC  20581.  (202)  418.5160. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures;  minimum 
financial  and  relating  reporting  require. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  Secti<Mis  4f.  ^  and  8a(5) 
therof,  7  U.S.C.  6f.  6g  and  12a(5).  the 
Commission  hereby  proposes  to  amend 
Part  1  of  chapter  I  of  title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  l-QENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citatim  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2.  2a,  4. 4a,  6. 6a, 
6b,  6c,  6d,  6e.  6f.  6g.  6h,  6i,  6),  6k,  61, 6m, 
6n.  6o,  6p,  7, 7a,  7b,  8, 9, 12. 12a.  12c,  13a. 
13a-l,  16, 16a,  19,  21, 23  and  24. 


''The  Conunission  evaluatM  vrithin  the  context 
of  a  particular  rule  proposal  whether  all  or  some  IBs 
should  be  considered  small  entities  and,  if  so, 
analyzes  the  impact  on  IBs  of  the  proposal  4S  FR 
3524S.  35276  (Aug.  3. 1983). 

"44  U.S.C  3502(4)  1994) 


2.  Section  1.12  is  amended  by  revising 
paragraph  (a)(1),  by  revising  the  first 
sentence  of  paragraph  (b)(4),  by  adding 
the  phrase  "or  facsimile"  after  the  word 
"telegraphic"  in  paragraphs  (c)  and  (d), 
by  revising  paragraph  (e).  by  adding  the 
phrase  "telephonic,  confirmed  in 
writing  by"  before  the  word 
"telegraphic,"  by  adding  the  phrase  "or 
facsimile,"  after  the  word  "telegraphic." 
and  by  revising  the  phrase  at  the  end 
which  reads  "within  24  hours"  to  read 
"immediately"  in  paragraphs  (0(1)  and 
(f)(2),  by  adding  the  phrase  "telephonic, 
confirmed  in  writing  by"  before  the 
word  "telegraphic"  and  by  adding  the 
phrase  "or  facsimile,"  after  the  word 
"telegraphic"  in  paragraph  (f)(3),  by 
adding  the  phrase  "by  telephone, 
confirmed  in  writing  immediately  by 
telegraphic  or  facsimile  notice,"  after 
the  word  "immediately"  in  paragraphs 
(f)(4)  and  (f)(5).  by  revising  the  phrase 
in  paragraph  (g)(2)  which  reads 
"§  1.10(f)"  to  read  "§  1.17(f)",  by 
redesignating  paragraphs  (h)(1)  and 
(h)(2)  as  paragraphs  (i)(l)  and  (i)(2). 
respectively,  by  revising  the  last 
sentence  of  newly  redesignated 
paragraph  (i)(2),  and  by  adding  a  new 
paragraph  (h).  The  additions  and 
revisions  follow: 

S1.12    Maimanance  of  minlmwin 
requiiementa  by  futures  comniaelofi 
maratiants  and  kitfoduclng  brokaraw 

*        •        *        •        • 

(a)  •  •  • 

(1)  Give  telephonic  notice,  to  be 
confirmed  in  writing  by  telegraphic  or 
facsimile  notice,  as  set  forth  in 
paragraph  (i)  of  this  section  that  the 
applicant's  or  registrant's  adjusted  net 
capital  is  less  than  required  by  §  1.17  or 
by  other  capital  rule,  identifying  the 
applic^le  capital  rule.  This  notice  must 
be  given  immediately  after  the  appficant 
or  registrant  knows  or  should  know  that 
its  adjusted  net  capital  is  less  than  is 
required  by  any  of  the  aforesaid  rules  to 
which  the  applicant  or  registrant  is 
subject:  and 

(b)  •  •  * 

(4)  For  securities  brokers  or  dealers, 
the  amount  of  net  capital  specified  in 
Rule  17a-ll(b)  of  the  Securities  and 
Exchange  Commission  (17  C^FR 
240. 17a-l  1(b)).  must  file  written  notice 
to  that  effect  as  set  forth  in  paragraph  (i) 
of  this  section  within  five  (5)  business 
daysof  such  event.  *  •  • 

(e)  Whenever  any  self-regulatory 
organization  learns  that  a  member 
registrant  has  failed  to  file  a  notice  or 
written  report  as  required  by  this  §  1.12. 
that  self-regulatoiy  organization  must 
immediately  report  tltis  failure  by 
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telephone,  confinned  in  writing 
immediately  by  telegraphic  or  facsimile 
notice,  as  provided  in  paragraph  (i)  of 
this  section. 

•        •        •        •        • 

(h)  Whenever  a  person  registered  as  a 
futures  commission  merchant  knows  or 
should  know  that  the  total  amount  of  its 
funds  on  deposit  in  segregated  accoimts 
on  behalf  of  customers,  or  that  the  total 
amount  set  aside  on  behalf  of  customers 
trading  on  non-United  States  markets,  is 
less  than  the  total  amoimt  of  such  funds 
required  by  the  Act  and  the 
Commission's  rules  to  be  on  deposit  in 
segregated  or  secured  amount  accounts 
on  behalf  of  ^ch  customers,  the 
-^registrant  must  report  immediately  by 
telephone,  confirmed  in  writing 
immediately  by  telegraphic  or  focsimile 
notice,  such  deficiency  to  the 
registrant's  designated  self-regulatory 
organization  and  the  principal  office  of 
the  Commission  in  Washington,  DC,  to 
the  attention  of  the  Director  and  the 
Chief  Accountant  of  the  Division  of 
Trading  and  Markets. 

(i)  *  •  ' 

(2)  *  •  *  Any  notice  or  report  filed 
with  the  National  Futiires  Association 
pursuant  to  this  paragraph  shall  be 
deemed  for  all  purposes  to  be  filed  with, 
and  to  be  the  official  record  of,  the 
Commission. 

Issued  in  Washington,  D.C  on  January  6, 
1998  by  the  Commission. 
Jean  A.  Webb. 

Secntaiy  of  the  Commission. 
IFR  Doc.  9»-665  Filed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart944 

[SPATS  No.  uT-032-f  orq^ 

Utah  AlMndoned  Mine  l^nd 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
annoimcing  receipt  of  revisions 
pertaining  to  a  previously-proposed 
amendment  to  the  Utah  abandoned 
mine  land  reclamation  (AMLR)  plan 
(hereinafter,  the  "Utah  plan")  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 


revisions  to  Utah's  proposed  rules 
pertain  to  the  definitions  of  "eligible 
lands  and  water"  and  "left  or 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition,"  and 
to  gmeral  reclamation  requirements  for 
coal  lands  and  waters.  The  amendment 
is  intended  to  revise  the  Utah  plan  to 
meet  the  requirements  of  the 
corresponding  Federal  regulations,  to 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations,  to  clarify  ambiguities,  and 
to  improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  January 
29, 1998. 

ADDRESSES:  Written  comments  shoiUd 
be  mailed  or  hand  delivered  to  James  F. 
FiUton  at  the  address  Usted  below. 

Copies  of  the  Utah  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
addresses  Usted  below  diuing  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Denver  Field  Division. 
James  F.  Fulton,  Chief.  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surboe 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3320,  Denver,  Colorado  80202 
Mark  R.  Mesch,  Administrator, 
Abandoned  Mine  Reclamation 
Program,  Division  of  Oil,  Gas  and 
Mining,  1594  West  North  Temple, 
Suite  1210,  Box  145801,  SaU  Lake 
City,  Utah  84114-5801.  (801)  538- 
5340 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Plan 

On  June  3, 1983,  the  Secretary  of  the 
Ulterior  approved  the  Utah  plan. 
General  background  information  on  the 
Utah  plan,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  foimd  in  the  June  3, 
1983,  Federal  Register  (48  FR  24876). 
Subsequent  actions  concerning  Utah's 
plan  and  plan  amendments  can  be 
found  at  944.25. 

n.  Proposed  Amendment 

By  letter  dated  August  5, 1995,  Utah 
submitted  a  proposed  amendment  to  its 
plan  (administrative  record  No.  UT- 
1071)  pursuant  to  SMCRA  (30  U.S.C. 
1201  et  seq.).  Utah  submitted  the 
proposed  amendment  at  its  own 
initiative  and  in  response  to  a 


September  26, 1994,  letter 
(administrative  record  No.  UT-1011) 
that  OSM  sent  to  Utah  in  accordance 
with  30  CFR  884.15(b).  The  provisions 
of  the  Utah  Administrative  Rules  (Utah 
Admin.  R.)  that  Utah  proposed  to  revise 
and  add  were:  Utah  Admin.  R.  643- 
870-500,  definitions  of  "eligible  lands 
and  water,"  "left  or  abandoned  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition."  and  "Secretary;" 
Utah  Admin.  R.  643-874-100,  -110, 
-124  through  -128,  -130  through  -132. 
-140  through  -144,  -150,  and  -llBO, 
general  reclamation  requirements  for 
coal  lands  and  watera;  Utah  Admin.  R. 
643-875-120  and  -122  through  -125. 
-130  through  -133.  -141  through  -142. 
-150  throu^  -155,  -160,  -170,  -180, 
-190.  and  -200,  noncoal  reclamation; 
Utah  Admin.  R.  643-977-141.  rights  of 
entry;  Utah  Admin.  R.  643-879-141. 
-152.200,  -153,  and  -154,  acquisition, 
management,  and  disposition  of  lands 
and  water,  Utah  Adndn.  R.  643-862- 
132,  reclamation  on  private  land;  Utah 
Admin.  R.  643-884-150,  State 
reclamation  plan  amendments;  Utah 
Admin.  R.  643-886-130  through  -190. 
State  reclamation  grants;  and  Utah 
Admin.  R.  643-886-232.240.  reports. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  August  22. 
1995.  Federal  Register  (60  FR  43577). 

Erovided  an  opportunity  for  a  public 
earing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-1071-3).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  September  21, 1995. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
provisions  of  Utah  Admin.  R.  643-870- 
500.-  definitions  of  "eligible  lands  and 
water"  and  "left  or  abandoned  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition;"  Utah  Admin.  R. 
643-874-120,  -121,  -123  througb-125, 
and  -128,  general  reclamation 
requirements;  Utah  Admin.  R.  643-875- 
132,  certification  of  completion  of 
reclamation  of  coal  sites;  Utah  Admin. 
R.  643-877-120,  rights  of  entiy;  Uteh 
Admin.  R.  643-879-154,  disposition  of 
reclaimed  land;  and  Utah  Admin.  R. 
643-882-121  and  -122,  appraisals. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  March  26, 1996 
(administrative  record  No.  UT-1071-8). 
Utah  responded  in  a  letter  dated  March 
12, 1997,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
UT-1071-9). 

Utah  proposed  revisions  to  and 
additional  explanatory  information  for 
Utah  Admin.  R.  643-870-500, 
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definitions  of  l"eligible  lands  and  water" 
and  "left  or  abandoned  in  either  an 
unreclaimed  |<)r  inadequately  reclaimed 
condition,"  atad  Utah  Admin.  R.  643- 
874-120.  -121.  -124.  and  -125.  general 
reclamation  iequirements. 

OSM  annoii^ced  receipt  of  the 
proposed  rev^^ions  and  additional 
explanatory  information  in  the  April  7, 
1997,  Federal  lU^ister  (62  FR 16507). 
and  invited  piiiblic  comment  on  the 
substantive  af^uacy  of  the  proposed 
changes  (adniljoistrative  record  No.  UT- 
1071-11).  Thfii  public  comment  period 
ended  on  Aptt  22, 1997. 

During  its  ueview  of  the  revisions  and 
additional  explanatory  information 
submitted  byl^Jtah,  OSM  identified 
concerns  relating  to  the  provisions  of 
Utah  Admin.  R.  643-670-500. 
definitions  of  "eligible  lands  and  water" 
and  "left  or  abandoned  in  either  an 
unreclaimed  ^  inadequately  reclaimed 
condition."  0$M  notified  Utah  of  the 
concerns  by  telephone  conversation 
record  dated  September  8. 1997 
(administrative  record  No.  UT-1071- 
14).  Utah  responded  in  a  letter  dated 
December  30.11997,  by  submitting  a 
revised  amendment  (administrative 
record  No.  UT-1071-15). 

Utah  proposes  revisions  to  Utah 
Admin.  R.  643|870-500,  definitions  of 
"eligible  land^land  water"  and  "left  or 
abandoned  in  either  an  imreclaimed  or 
inadequately  raclaimed  condition."  and 
Utah  Admin.  fC  643-874-125,  general 
reclamation  r^uirements. 

Specifically^  lUtah  proposes  to  revise 
its  definition  of  the  term  "eligible  lands 
and  water"  at  lltah  Admin.  R.  643-870- 
500  to  read: 

"Eligible  landk'and  water"  means  land  and 
water  eligible  for  reclamation  or  drainage 
abatement  expenditures  which  were  mined 
for  coal  or  which  were  afiiscted  by  such 
mining,  wastebanks,  coal  processing,  or  other 
coal  mining  pro^^'ses  and  left  or  abandoned 
in  either  an  unre<}laimed  or  inadequately 
reclaimed  condipon  prior  to  August  3, 1977, 
and  for  which  there  is  no  continuing 
reclamation  responsibility.  Provided, 
however,  that  lands  and  water  damaged  by 
coal  mining  operations  after  that  date  may 
also  be  eligible  if  they  meet  the  requirements 
specified  in  R643-874-124  and  R643-874- 
125.  For  additional  eligibility  requirements 
for  water  projects,  see  R643-874-140.  For 
additional  eligibility  requirements  for  lands 
affected  by  remaining  operations  see  R643- 
874-128.  For  eligibility  requirements  for 
lands  afSscted  by  mining  for  minerals  other 
than  coal,  see  R6{4j3-d75-140. 

Utah  is  also  ptoposing  to  revise  its 
definition  of  "left  or  abwidoned  in 
either  an  imred^imed  or  inadequately 
reclaimed  condition"  at  Utah  Admin.  R. 
643-870-500  to  read: 


"Left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition"  means  lands  and  water 

(a)  Which  were  mined  or  which  were 
afbcted  by  such  mining,  wastebanks, 
processing  or  other  mining  processes  prior  to 
August  3, 1977,  and  all  mining  has  ceased; 

(b)  Which  continue,  in  their  present 
condition,  to  degrade  substantially  the 
quality  of  the  environment,  prevent  or 
damage  the  beneficial  use  of  land  or  water 
resources,  or  endanger  the  health  and  safety 
of  the  public;  and 

(c)  For  which  there  is  no  continuing 
reclamation  responsibility  under  State  or 
Federal  Laws,  except  as  provided  in  R643- 
874-124  and  R643-874-142. 

In  addition.  Utah  proposes  to  revise 
its  rules  at  Utah  Admin.  R.  643-874-125 
to  read: 

Tbe  Reclamation  Program  may  expend 
funds  made  available  under  (Utah  Code 
Annotated  (UCA)J  Sections  40-10-25.1(2) 
and  (3)  of  the  Act  for  reclamation  and 
abatement  of  any  site  eligible  under 
paragraph  124  of  this  section,  if  the 
Reclamation  Program,  with  the  concurrence 
of  the  Secretary,  makes  the  findings  required 
in  paragraph  124  of  this  section  and  the 
Reclamation  Program  determines  that  the 
reclamation  priority  of  the  site  is  the  same  or 
more  urgent  than  the  reclamation  priority  for 
lands  and  water  eligible  pursuant  to 
paragraphs  120, 121, 122,  or  123  of  this 
section  that  qualify  as  a  priority  1  or  2  site 
under  [UCAJ  Section  40-10-25(2)  of  the  Act. 

m.  Public  Comment  Procedures    ~ 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  plan 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  884.15(a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable  plan 
approval  criteria  of  30  CFR  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Utah  plan. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Denver  Field  Division 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1 .  Executive  Order  12866 

This  rule  is  exempted  fiom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
sfich  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Tide  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.43(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribe  or  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made'that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assiunptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
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cm  any  govenunental  entity  or  private 
•ector. 

List  of  Subjects  in  30  CFR  Part  944 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations, 
SurfiEK»  mining,  Underground  mining 

Dated:  January  7, 1998. 
LiMla  M.  Wagner. 

Acting  Regional  Dinctor,  Western  Regional 

Coordinating  Center. 

IFR  Doc  98-859  Filed  1-13-98;  8:45  am)  ^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[maO-lb;  FRL-582»-q 

Approval  and  Promulgation  of 
■mptomentation  Plan;  Indiana 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  a 
revision  to  the  IncUana  State 
Implementation  Plan  (SIP)  for  the 
general  conformity  rules.  The  general 
confoimity  SIP  revision  enables  the 
State  of  Indiana  to  implement  and 
enforce  the  Federal  general  conformity 
requirements  in  the  nonattainment  and 
maintenance  areas  at  the  State  and  local 
level  in  accordance  with  40  Code  of 
Federal  Regulations  (CFR)  part  51, 
subpart  W — Determining  Conformity  of 
GeniBral  Federal  Actions  to  State  or 
Federal  Implementation  Plans.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
agraicy  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  written  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  written  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
written  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  13, 1998. 


ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address: 

U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Ryan 
Bahr,  Environmental  Engineer  at  (312) 
353-4366  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section.  Air  Programs 
Branch  AR-18J).  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago.  Illinois  60604. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ryan  Bahr,  Environmental  Engineer,  at 
(312) 353-4366. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Audiorily:  42  U.S.C  7401  et  seq. 

Dated:  November  14, 1997. 
David  A.  Ullrich, 

Acting  Regiona]  Administrator,  Region  V. 
(FR  Doc.  9&-931  Filed  1-13-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60, 61,  and  63 

RIN  2060-AG21 
[FRL-6950-1] 

Amendments  for  Testing  and 
Monitoring  Provisions:  atation  of 
ASTM  Test  Methods 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplementary  proposal  with 
request  for  comments. 

SUMMARY:  This  action  solicits  public 
comments  on  EPA's  interim  position  on 
citing  American  Society  for  Testing  and 
Materials  (ASTM)  methods  in  40  CFR 
Parts  60, 61,  and  63.  On  August  27. 
1997,  "Amendments  for  Testing  and 
Monitoring  Provisions"  was  proposed  in 
the  Federal  Register  (62  FR  45369).  In 
the  proposal,  ASTM  methods  cited  in 
the  subparts  were  amended  to  include 
all  updated  versions  that  apply.  The 
EPA  is  now  considering  listing  only  the 
latest  version  of  the  methods  instead  of 
all  individual  versions.  The  intended 
effect  of  this  action  is  to  make  the  pubUc 
aware  of  this  interim  position  and  to 
solicit  conunents  from  parties  affected 
by  this  new  fisting  of  the  methods. 


DATES:  Comments.  Comments  on  this 
supplementary  proposal  must  be 
received  on  or  before  March  16, 1908. 
This  comment  period  does  not  apply  to 
comments  on  the  original  amencunents 
that  were  proposed  on  August  27, 1997. 
The  comments  for  these  amendments 
were  due  by  October  27, 1997;  howevwr. 
the  comment  period  was  reopened  for 
an  additional  45  days  to  make 
comments  due  by  January  5. 1998.  The 
comment  period  for  today's  proposal  is 
specific  for  comments  solicited  in  this 
dociunent 

ADDRESSES:  Comments.  Comments 
shoiild  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  No.  A-97-12  (see 
docket  section  below),  room  M-1500. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  S.W.,  Washington,  D.C 
20460.  The  Agency  requests  that  a 
separate  copy  also  be  sent  to  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below. 

Docket.  Dod^et  No.  A-97-12, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Infwmation  C«iter,  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460: 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Foston  Curtis,  Emission  Measurement 
Center  (MD-19),  Emissions,  Monitoring, 
and  Analysis  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NorUi  CaroUna 
27711,  telephone  niunber  (919)  541- 
1063  or  at  fax  number  (919)  541-1039. 
SUPPLEMENTARY  INFORMATION:  The 
proposal  of  "Amendments  for  Testing 
and  Monitoring  Provisions"  on  August 
27, 1997  updated  the  citations  of  ASTM 
methods  in  40  CFR  Parts  60, 61,  and  63 
by  including  the  revised  ASTM  methods 
that  have  come  into  existence  since  the 
subpart  was  promulgated.  This  was 
done  to  remove  the  uncertainty  that 
users  of  the  methods  were  having  over 
the  acceptability  of  newer  redesignated 
methods  that  were  not  cited.  The  ASTM 
normally  reviews  its  methods 
periodic^ly  to  determine  if  updates  or 
revisions  are  needed.  Changes  are 
usually  done  to  reflect  improved 
procedures  or  practice,  and  these 
technical  enhancements  are  in  keeping 
with  EPA's  interest  in  using  the  best 
scientific  information.  Whenever  the 
methods  are  updated  or  revised,  the 
year  associated  with  the  method  number 
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is  changed  toi  Reflect  the  time  of  this 
revision.  Although  the  proposal  listed 
multiple  dated  for  each  method,  EPA  is 
now  consideting  listing  only  the  latest 
version  and  not  previous  ones.  This  will 
enable  the  Agency  to  comply  with  the 
trend  other  Federal  agencies  are 
following  witb  these  me&ods.  To 
remove  the  uncertainty  over  which 
previous  methbds  will  then  be 
acceptable,  the  preamble  to  the  final 
rule  will  note  that  the  unlisted  versions 
that  were  previously  listed  will  be 
acceptable  fo^  future  use.  We  have 
considered  the  impact  of  this  change  on 
affected  parties  and  do  not  anticipate 
any  adverse  effects.  The  EPA  is 
soUdting  public  comments  on  this 
move  to  list  only  the  latest  versions  of 
the  ASTM  metbods. 

ListofSubi 


40  CFR  Parti 

Environmental  protection,  New 
sources.  Test  niethods  and  procedures. 
Performance  Specifications.  Continuous 
emission  monitors. 

40  CFR  Part  631 

EnvironmeiiW  protection.  Test 
methods  and  procedures. 

40  CFR  Part  6^ 

Environmental  protection,  Hazardous 
air  pollutants.  Test  methods  and 
procedures. 

Dated:  Januai^k  1998. 
RMMrt  BraniMr^  i 

Acting  Assistant  Administrator  for  Air  and 
Radiation.  '■ 

IFR  Doc.  98-933  tailed  1-13-98;  8:45  am] 
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ENVIRONMENtAL  PROTECTION 
AGENCY 


40CFRPart 

[UTOOI-OOlOb  and  UTOOI-OOIIb;  FRL- 
5M8-q 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Utah;  Control  of  Landfill 
Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  H»A  is  proposing  to 
approve  the  Utah  plan  for  implementing 
the  Municipal  ^lid  Waste  (MSW) 
Landfill  Emission  Guidelines  at  40  CFR 
part  60,  subpart  Cc,  which  was  required 
pursuant  to  section  111(d)  of  the  Clean 
Air  Act  (Act).  The  State's  plan,  which 


was  originally  submitted  to  EPA  on 
April  2. 1997  with  revisions  to  the  plan 
submitted  on  October  31, 1997, 
establishes  performance  standards  for 
existing  MSW  landfills  and  provides  for 
the  implementation  and  enforcement  of 
those  standards. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  submittal  in  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
and  the  direct  final  rule  will  become 
effective.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  vwU  not  institute  a 
second  comment  period  on  this 
'  proposed  rule.  Any  parties  interested  in 
commenting  on  this  proposed  rule 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
13, 1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicld 
Stamper,  8P2-A,  at  the  EPA  Region  Vm 
Office  listed.  Copies  of  the  documents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
nonnal  business  hours  at  the  following 
locations:  Air  Program,  Environmental 
Protection  Agency,  Region  VUI,  999 
18th  Stieet,  Suite  500,  Denver,  Colorado 
80202-2466;  and  the  Division  of  Air 
Quality,  Utah  Department  of 
Environmental  Q^iality,  150  North  1950 
West,  P.O.  Box  144820.  Salt  Lake  Qty, 
Utah  84114-4820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  Vm,  (303) 
312-6445. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  December  30. 1997. 
Patricia  D.HulL 

Acting  Regional  Administrator.  Region  VM. 
(PR  Doc.  98-938  Filed  1-13-98;  8:45  am] 
■WJJNO  coQg  laao  «o  f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart660 
[LD.  122397J] 
RIN  0648-AK23 

Rsheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  Precious  Corals 
Fisheries;  Draft  Amendment  3 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  is 
seeking  comments  on  Draft  Amendment 
3  to  the  Fishery  Management  Plan  for 
the  Precious  Corals  Fisheries  of  the 
Western  Pacific  Region  (FMP). 
DATES:  Comments  on  Draft  Amendment 
3  must  be  received  by  the  Council  office 
no  later  than  March  2, 1998. 
ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  Draft 
Amendment  3  are  available  fi-om,  the 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  St.,  Suite  1400, 
Honolulu.  HI  96813;  808-522-8220. 
FOR  FURTHER  INFORMATION  CONTACT: 
ICitty  M.  Simonds,  Executive  Director. 
808-522-8220. 

SUPPI^MENTARY  INFORMATION:  The 
Council  is  seeking  comments  on  Draft 
Amendment  3  to  the  Precious  Corals 
FMP.  Draft  Amendment  3  would 
establish  framework  procedures  for 
regulatory  changes  under  the  FMP. 
Under  the  framework  procediires,  new 
management  measiues  may  be  added 
through  rulemaking  if  new  information 
demonstrates  that  there  are  biological, 
social,  or  economic  concerns  in  the 
precious  coral  permit  areas.  The 
framework  procediues  would  authorize 
the  implementation  of  measures  that 
may  affect  the  fishing  season, 
classification  of  coral  beds,  harvest 
quotas  for  all  management  unit  species, 
size  restrictions,  gear  restrictions,  area 
restrictions,  incidental  catches  and 
permit  conditions.  Each  action  taken 
under  the  framework  processes  would 
entail  documentation  of  the  analysis  of 
impacts  of  that  action.  To  the  extent 
appropriate,  the  Council  would  prepare 
regulations,  regulatory  analyses, 
environmental  assessments,  or  other 
documents  depending  on  the  scope  of 
the  action,  which  framewoik  process  is 
being  used,  and  the  types  and 
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magnitude  of  impacts  involved. 
Advance  public  notice,  public        > 
discussion  and  consideration  of  public 
comment  would  be  required. 

Draft  Amendment  3  also  would 
include  the  exclusive  economic  zone 
(EEZ)  around  the  Commonwealth  of  the 
Northern  Mariana  Islands  under  the 
FMP  as  a  new  Exploratory  Permit  Area. 
At  present,  there  are  no  Federal 
regulations  in  place  that  govern  the 
harvest  of  precious  corals  in  the  KK7 
surrounding  the  Northern  Mariana 
Islands.  The  management  measiues 
proposed  for  the  EEZ  around  the 


Northern  Mariana  Islands  aie  consistent 
with  the  regulations  in  place  for  other 
Exploratory  Permit  Areas  defined  in  the 
FMP.  Exploratory  Areas  are  the 
unexplored  portions  of  the  EEZ  in 
which  coral  beds  are  likely  to  exist  but 
where  no  beds  have  yet  been  located. 
The  Northern  Mariana  Islands  would  be 
incorporated  into  a  new  Exploratory 
Permit  Area,  with  a  1,000  kg  (2,204.62 
lb)  annual  harvest  quota  for  all  species 
of  precious  corals  combined. 

To  provide  greater  opportimity  for 
public  involvement,  the  Council 
directed  its  staff  to  formally  submit  the 


amendment  for  Secretarial  review  only 
if  no  substantive  or  critical  comments 
are  received  during  the  45-day  public 
review  period. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  7, 1998. 
Ridurd  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-500  Filed  1-13-98;  8:45  am] 
BHJJNQ  CODE  3B10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documert$  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appJicBtions  and  agency 
statements  of  organization  and  functions  are 
examples  of  docurnents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

ForastServic*  I 

Nevada/Datton  pUject;  Including 
Timber  HarvMl,  PrescrHMd  Fire,  Fish 
and  Wildlife  HaMtat  Improvement. 
Road  Conatruefon.  Road  Obliteration, 
and  Travel  Management;  Helena 
National  Forest,  U«»ia  t  Clark  County. 
Montana 


isir 


agency:  Forest  Service,  USDA. 
ACTKm:  Notice;  intent  to  prepare 
Environmental  iji^pact  Statement. 

-  i  '    -   ■ 

summary:  The  uISDA.  Forest  Service  is 
gathering  infomiation  and  preparing  ail 
Environmental  I^Apact  Statement  (EIS) 
for  the  Nevada/lWton  Project  located 
approximately  2&  air  miles  northwest  of 
Helena,  Montan^.*' 

The  Forest  Seijyice  proposes  to  treat 
approximately  1$30  acres  with 
regeneration  hardest  treatments.  320 
acres  with  commercial  thinning,  160 
acres  with  commercial  thinning,  1670 
acres  with  grass/shrub/underbuming, 
and  1000  acres  of  laerial  herbicide 
treatment  of  nox^c^us  weeds.  The 
proposal  would  dso  hydromulch 
erosive  sites  alonig  existing  roads  and 
install  other  erosion  control  structures 
Mrithin  the  project  area.  Approximately 
7  miles  of  new  system  road  construction 
is  needed  to  accelsk  treatment  areas.  The 
new  roads  will  be  obliterated  after 
harvest.  An  additiDnal  7  miles  of 
existing  road  would  be  obliterated  also. 
The  proposed  fiction  Would  implement 
a  new  travel  management  plan  that 
identifies  designated  routes  which 
would  be  availabU  for  motorized 
vehicle  use  with  «imix  of  seasonal  and 
vehicle  type  restr^^ons. 

The  proposal  is  designed  to  help 
achieve  the  goals  >and  objectives  of  the 
1986  Helena  National  Forest  Plan  and 
move  selected  areas  towards  the  desired 
conditions  identified  fivm  the  Forest 
Plan.  These  needs  ere  supported  by  the 
findings  of  the  Blft(:kfoot  Landscape 
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Analysis.  The  purpose  is  to  maintain 
healthy,  sustainable  ecosystems  that  (1) 
reduce  fire  risk,  (2)  provide  wildlife 
habitat  similar  to  the  habitat  that  existed 
when  fire  was  a  natural  component  of 
the  ecosystem,  (3)  protect  solid  and 
water,  (4)  provide  recreation 
opportunities,  and  (5)  provide  wood  for 
people's  use. 

A  Forest  Plan  amendment  is  proposed 
to  change  management  direction  for  the 
M-l  management  area.  Further  analysis 
of  the  proposed  action  and  alternatives 
to  that  proposal  may  result  in  a 
decision(s)  that  include  amendments  to 
the  Forest  Plan, 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
vkrriting  on  or  before  February  17, 1998. 
ADDRESSES:  The  responsible  official  is 
Thomas  J.  Clifford,  Forest  Supervisor, 
Helena  National  Forest,  Supervisor's 
Office,  2880  Skyway  Drive.  Helena,  MT 
59601.  Phone:  (406)  449-5201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  Zepeda.  District  Ranger,  Lincob 
Ranger  District,  P.O.  Box  219.  Lincoln, 
MT  59639.  Phone:  (406)  362-4265;  or 
Tom  Andersen,  Interdisciplinary  Team 
Leader,  Helena  National  Forest.  2880 
Skyway  Drive,  Helena,  MT  59601. 
Phone:  (406)  449-5201  (Ext.  277]. 
SUPPI.EMENTARY  INFORMATION:  The 
project  would  occiu"  on  National  Forest 
lands  of  the  Lincoln  Ranger  District.  The 
activities  would  take  place  within 
portions  of  T.12N..  R.7.8.9  W,.  T.13N.. 
R.7.8.9.10W.,  and  T.14N..  R.  lOW.. 
Montana  Principle  Meridian. 

Portions  of  the  prescribed  fire 
treatment  imits,  road  construction  and 
tree  harvest  are  within  the  Ogden 
Mountain  roadless  area  and  Nevada 
Mountain  roadless  area. 

The  decisions  to  be  made,  based  on 
this  environmental  analysis,  are: 

1 .  Whether  or  not  to  treat  the 
vegetation  at  this  time,  and  if  so.  how 
would  the  treatments  be  accomplished. 

2.  What  type  of  transportation  system 
will  be  necessary  to  accomplish  the 
vegetation  management  objectives, 
while  considering  other  resource 
transportation  needs  and  objectives. 

The  EIS  will  tier  to  the  Helena  Forest 
Plan  Final  EIS  of  April  1986,  that 
provides  program  goals,  objectives,  and 
standards  and  guidelines  for  conducting 
management  activities  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  enhance 
the  resource  objectives  identified  in  the 


Forest  Plan  and  further  refined  in  the 
Blackfoot  Landscape  Analysis. 

The  Forest  Service  is  seeking 
information  and  commeilts  from 
Federal,  State,  and  local  agencies 
together  with  organizations  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  The 
Forest  Service  invites  written  comments 
and  suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS. 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1 .  Identification  of  issues  to  be 
analyzed  in  depth. 

2.  Identification  of  additional 
reasonable  alternatives. 

3.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

Timber  harvest  includes  even-aged 
management  treatments  such  as 
clearcutting  with  reserves,  seed  tree 
with  reserves,  and  shelterwood  with 
reserves.  Intermediate  treatment  such  as 
commercial  thinning  wiU  also  be 
considered.  Prescribed  burning  will  be 
used  to  treat  nonforested  and  forested 
vegetation.  Alternatives  to  this  proposal 
will  include  the  "no  action"  alternative, 
in  which  none  of  the  proposed 
treatments  would  be  implemented. 
Other  alternatives  will  examine 
variations  in  the  location,  amoimt  and 
method  of  vegetative  management. 

The  preliminary  issues  identified  are: 

1.  The  efiiects  on  forest  health  and 
sustaining  ecosystems. 

2.  The  effects  on  recreation  and  visual 
resources. 

3.  The  effects  on  wildlife. 

4.  The  effects  on  the  roadless  and 
wilderness  character  of  the  Ogden 
Mountain  and  Nevada  Moimtain 
Roadless  Areas. 

5.  The  effects  on  fish,  water  quality, 
and  riparian  areas. 

The  Forest  Service  will  analyze  and 
disclose  in  the  BEIS  and  FEIS  the 
environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  will 
disclose  the  direct,  indirect  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  Interested  parties  may  visit 
with  the  Forest  Service  offidals  at  any 
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time  diiring  the  analysis.  However,  two 
periods  of  time  are  specifically 
identified  for  the  receipt  of  comments. 
The  first  comment  period  is  during  the 
scoping  process  when  the  public  is 
invited  to  give  written  comments  to  the 
Forest  Service.  The  second  review 
period  is  during  the  45  days  review  of 
the  DEIS  when  the  pubUc  is  invited  to 
comment  on  the  DEIS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
September  1998.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Reraster. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  is  pubUshed  in  the  Federal 
Register. 

At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  is  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NDRC.  435  U.S.  519,  553 
(1978).  Secondly,  environmental 
ob|ections  that  could  be  raised  at  the 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dimiissed  by  the  courts.  Gty  of 
Angoon  V.  Model.  803  F.  2d  1016, 1022 
(9th  or.  1986}  and  Wisconsin  Heritages. 
Inc.  V.  Hams,  490  F.  Supp.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  v«y  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
conc«ns  on  the  proposed  action, 
comments  on  the  DEIS  shotild  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  the  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refsr  to  the  Coimdl  on 
Environmental  QuaUty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 


and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
expected  to  be  filed  in  February  1999. 

Dated:  January  5, 1998. 
Thomas  J.  Clifford, 

Forest  Supervisor.  Helena  National  Forest. 
(PR  Doc  98-821  Filed  1-13-98;  8:45  am] 
BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

National  Urtian  and  Community 
Forestry  Advisory  Council 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Charlotte,  North  Carolina. 
February  19-21, 1998.  Tlie  purpose  of 
the  meeting  is  to  review  the  status  of  the 
1998  Challenge  Cost-Share  (kant 
Program,  continue  discussion  on 
emerging  issues  in  Urban  and 
Community  Forestry,  and  hear  reports 
from  the  principal  investigators  of 
completed  pro)ects  awarded  under  the 
Challenge  Cost-Share  Grant  Program. 

DATES:  The  meeting  will  be  held 
February  19-21.  , 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn— Center  Qty.  230  North 
College  Street,  Charlotte,  North 
Carolina.  A  tour  of  local  projects  will  be 
given  February  19.  9:00  a.m.  to  3:00 
p.m. 

Individuals  who  wish  to  speak  at  the 
meeting  or  to  propose  agenda  items 
must  send  their  names  and  proposals  to 
Suzanne  M.  del  Villar,  Executive 
Assistant.  National  Urban  and 
Community  Forestry  Advisory  Council, 
1042  Park  West  Court.  Glenwood 
Springs.  CO  81601. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff.  (970)  928-^264. 

8UPPI.EMENTARV  INFORMATION:  The 
meeting  is  open  to  the  public.  Persons 
who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Coimdl  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided.  Individuals 
who  have  made  written  requests  by 
February  6.  will  have  the  opportunity  to 
address  the  Coundl.  Coimdl  discussion 
is  limited  to  Forest  Service  staff  and 
Council  members. 


Dated:  January  7, 1998. 

Laiiy  Payiw, 

Acting  Deputy  Chief,  State  and  Private 
Forestry. 

(PR  Doc  98-853  Filed  1-13-98;  8:45  am] 
BIUJNQ  CODE  341S-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Sarvlcs 

Notice  of  Recipients  of  Hscal  Yeer 
1997  Section  515  Loan  Funds 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  has  compiled  a  list  of  all 
redpifflits  of  fiscal  year  (FY)  1997. 
Secticm  515  loan  funds.  This  action  is 
taken  to  inform  the  public  otredpients 
of  FY  1997  Section  515  funds.  The 
intended  effect  is  public  awareness. 

FOR  FURTHER  INFORMATION  OOffTACT: 
Tracee  L.  Lilly,  Loan  Spedalist.  Rural 
Rental  Housing  Branch.  Multi-Family 
Housing  Processing  Division.  Rural 
Housing  Service,  USDA.  Stop  0781, 
1400  Independence  Avenue  S.W.. 
Washington.  D.C.  20250.  tel^one    . 
(202)  720-1604  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 

Prognuns  AfEected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
Niunber  10.415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  an  11 
page  compilation  that  lists  borrower 
names,  names  of  the  general  partners, 
projed  name  and  location,  number  of 
imits  developed,  and  RHS  loan  amount. 
This  information  is  available  to  all 
interested  parties  and  can  be  obtained 
by  writing  the  following  address:  USDA. 
RHS.  Multi-Family  Housing  Processing 
Division,  Stop  0781. 1400  Independence 
Avenue.  S.W..  Washington..D.C.  20250. 
The  request  must  be  accompanied  by  a 
self-addressed,  self-stamped  envelope. 
Envelopes  must  be  a  minifpnm  of  ll"x 
9"  in  size,  and  bear  first  class  postage 
of  $.55.  Requests  without  the  required 
return  envelope  and  postage  will  not  be 
acknowledged  or  responded  to. 

Dated:  January  6, 1998. 
JaaShadbum. 

Administrator.  Rural  Housing  Service. 
[PR  Doc.  98-923  Filed  1-13-98;  8:45  am] 
BRJJNQ  CODE  341S-XV-U 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Reqifest  DOC  has  Submitted 
to  the  Office  ojr!  Management  and 
Budget  (0MB)  for  Ciearance  the 
Following  Pro^sosal  For  Collection  Of 
Information  Under  the  Provisions  of 
the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35) 

Agency.  Bitr«eu  of  the  Census. 
Title:  1998  sii|rvey  of  Program 
Dynamics. 

Form  NumbMs):  The  automated 
survey  instnini^nt  has  no  form  number. 
Respondent  lettjers  are:  SPD-9805(L), 
-9805(L)SP,  and  -9813(L). 

Agency  Approval  Number:  0607- 
0838. 

Type  ofReq^^st:  Revision  of  a 
currently  appr^j/ed  collection. 
Burden:  25,190  hours. 
Number  of  Respondents:  49,800. 
Avg  Hours  Per  Response:  Interview — 
30  minutes;  Reinterview— 10  minutes. 

Needs  and  Usjes;  The  Survey  of 
Program  Dynamics  (SPD)  is  a  person- 
based  siirvey  dteigned  as  a  data 
collection  vehicle  that  can  provide  the 
basis  for  an  ov^^all  evaluation  of  how 
well  welfare  reforms  are  achieving  the 
aims  of  the  Administration  and  the 
Congress,  and  Acting  the  needs  of  the 
American  peopjlja. 

The  SPD  will  be  a  large,  longitudinal, 
nationally-repra^ntative  study  that 
measures  partutkmtion  in  wetfaro 
programs,  incliiwng  both  programs  that 
are  being  refonttled  and  those  that 
remain  unchan^.  The  SPD  will  also 
measure  other  important  social, 
economic,  demographic,  and  family 
changes  that  wjlTallow  analysis  of  the 
effectiveness  ofi^ra  welfare  reforms. 

The  first  inte^ew  for  the  SPD  was  a 
bridge  survey  cbnducted  in  the  spring  of 
1997.  The  bridge  survey  provides  a  link 
to  baseline  data  for  the  period  prior  to 
the  implementation  of  the  welfare 
reform. 

Data  collection  will  be  conducted 
from  1998  to  20|()1.  Data  will  be 
collected  using j^  Computer-Assisted 
Personal  Interv^w  (CAP!)  automated 
questionnaire  instrument,  from  a 
nationally  representative  sample  of  U.S. 
households.  A  separate  interview  will 
be  obtained  for  each  adolescent 
member,  ages  12  to  17,  of  our  sample 
households.  The;  adolescent  interview 
will  be  administered  by  audio-cassette, 
while  the  adolescent  records  the 
answers  in  a  paper  answer  booklet.  A 
small  sample  of  households  will  be 
selected  for  reinterview.  The 
reinterview  pnk:ess  assures  that  all 


households  were  properly  contacted, 
and  that  the  data  are  valid. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  42  USC,  Section 
614  (Pub.  L.  104-193,  Section  414). 

OMB  Desk  Officer:  Nancy  Kirkendall. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Januuy  7, 1998. 
Linda  Engelmeiar, 

Departmental  Forms  Qeaiance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  98-876  Filed  1-13-98;  8:45  ami 
BILUNQ  CODE  MIO-OT-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0M8  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Biu^au  of  the  Census. 

Title:  Census  2000  Dress  Rehearsal 
•Integrated  Coverage  Measurement 
Activities  (Housing  Unit  FoUow-Up 
Activities). 

Form  Numberis):  DX-1303,  DX- 
31(DR). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  408  hours. 

Number  of  Respondents:  7,100. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  developed  the  Integrated 
Coverage  Measurement  (ICM)  approach 
for  measuring  coverage  during  the 
decennial  census  and  has  been  testing 
this  approach  in  test  census  situations 
since  1995.  We  plan  to  further  test  the 
ICM  approach  during  the  2000  Dress 
Rehearsal.  The  ICM  consists  of  creating 
an  independent  listing  of  housing  units 
for  each  ICM  sample  area  followed  by 
matching  the  ICM  listing  to  the  Census 


Bureau's  decennial  master  address  file 
(DMAF );  field  reconciliation  of  the 
nonmatches,  possible  matches,  and 
possible  duplicates;  person 
interviewing;  and  follow-up  interviews 
of  selected  nonmatched  and  duplicate 
cases. 

The  goals  of  ICM  are  to  measure:  (1) 
Coverage  of  housing  units  and  the 
associated  persons  in  housing  units 
missed  or  erroneously  included  during 
the  census  original  enumeration,  and  (2) 
coverage  of  people  within  housing  units 
included  in  the  census. 

The  ICM  forms  and  procedures  are 
being  developed  and  submitted  to  the 
OMB  on  a  flow  basis.  The  independent 
listing  was  approved  earlier.  Person 
interview  and  field  follow-up  phases 
will  be  submitted  separately. 

During  the  ICM  Housing  Unit  Follow- 
up  phase,  the  addresses  obtained  in  the 
independent  listing  will  be  matched  by 
computer  to  the  DMAF.  Nonmatches 
and  possible  matches  will  then  be 
reviewed  clerically  in  an  attempt  to 
identify  more  matches.  Housing  imits 
not  matched  by  either  procedure  will  be 
followed  up  using  a  computer  generated 
Housing  Unit  Follow-up  Form. 
Information  obtained  during  follow  up 
will  be  used  to  create  an  "enhanced 
listing"  of  all  housing  units  in  the  block 
cluster.  This  will  be  the  sample  for  the 
subsequent  ICM  person  interview. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  (^ligation:  Mandatory. 

Legal  Authority:  Title  13  USC  141, 
193,  and  221. 

OMB  Desk  Officer:  Nancy  Kirkendall. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327. 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  7, 1998. 
Linda  Engelmeier, 

Management  Analyst,  Office  of  Management 

and  Organization. 

|FR  Doc.  98-877  Filed  1-13-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intamationai  Trade  Administratiofi 

Agency  Information  Collection 
AcUvHles;  Proposed  Collection; 
Comment  ReqtjeM 

TITLE:  Request  for  Ehity-Free  Entry  of 
Sdoatific  Instruments  or  Apparatus. 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  Agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  paperwork  reduction 
Act  of  1995.  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  mtist  be 
submitted  on  or  before  March  16, 1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Conmierce,  Room  5327, 14th  & 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230.  Telephone  Number:  (202) 
482-3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collectioir 
instrument  and  instructions  should  be 
directed  to:  Katie  Stephenson.  Statutory 
Import  Programs  Staff.  Room  4211,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230:  telephone  number:  (202) 
482-2723  and  fax  number:  (202)  482- 
0949. 

SUPPLEMENTARY  INFORMATION: 
L  Abstract 

The  Departments  of  Commerce  and 
Treasury  are  required  to  determine 
whether  nonprofit  institutions 
established  for  scientific  or  educational 
piuposes  are  entitled  to  duty-free  entry 
under  the  Florence  Agreement  of 
scientific  instruments  they  import.  Form 
ITA-SSaP  enables  (1)  Treasury  to 
determine  whether  the  statutory 
eligibility  requirements  for  the 
institution  and  the  instrument  are 
fulfilled,  and  (2)  Commerce  to  make  a 
comparison  and  finding  as  to  the 
scientific  equivalency  of  comparable 
instruments  being  manufactured  in  the 
United  States.  Without  the  collection  of 
the  information,  Treasury  and 
Commerce  would  not  have  the 
necessary  information  to  carry  out  the 
responsibilities  of  determining 
eligibility  for  duty-free  entry  assigned 
by  law. 


n.  Method  of  Collection 

The  Department  of  Commerce 
distributes  Form  ITA-338P  to  potential 
applicants  upon  request.  The  applicant 
completes  the  form  and  then  forwards  it 
to  the  United  States  Customs  Service. 
Upon  acceptance  by  Customs  as  a  valid 
application,  the  application  is 
transmitted  to  Commerce  for  processing. 

m.Data 

OMB  Number:  0625-0037. 

Fonn  Number:  ITA-338P. 

Type  of  review:  Extension-Regidar 
Submission. 

Affected  Public:  State  or  local 
governments;  Federal  agencies; 
nonprofit  institutions. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  2 
hotus. 

Estimated  Total  Aimual  Burden 
Hours:  200  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $208,800  ($8,800  for  respondents  and 
$200,000  for  the  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  8, 1998. 
Linda  Engefaneier, 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  98-«78  Filed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  the  Republic  of  Korea; 
Amendment  of  Rnal  Resulto  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  October  27, 1997,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea  covering  the 
period  of  review  bom  April  28, 1992. 
through  October  31, 1993.  Based  on  die 
correction  of  certain  ministerial  errora 
made  in  the  final  results,  we  are 
publishing  this  amendment 
EFFECTIVE  DATE:  January  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld,  Maik  Ross,  Thomas 
Schauer,  or  Ridiard  Rimlinger,  AO/CVD 
Enforcement  Groiip  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  in  effect  as  of 
December  31, 1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Commerce  Department's  regulations  are 
to  the  regulations  as  codified  at  19  CFR 
PmI  353  (April  1, 1997). 

Backgromid 

On  October  27, 1997,  the  Department 
of  Commerce  (the  Department) 
published  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea  (62  FR  55574).  The 
review  covered  seven  manufacturers/ 
exporters  and  the  period  April  28, 1992, 
through  October  31. 1993.  After 
publication  of  our  final  results,  we 
received  timely  allegations  fit>m 
petitioners  and  respondents  that  we  had 
made  ministerial  errors  in  calculating 
the  final  results.  We  corrected  our 


UM\ 


Federal  Register  /  Vol.  63.  No.  9  /  Wednesday.  January  14.  1998  /  Notices 


2201 


calculations.: where  we  agree  that  we 
made  ministMial  errors,  in  accordance 
with  section  ppl(f)  of  ihio  Tariif  Act. 

Analysis  of  Afflnisterial-Error 
Allegations  Rteeived  from  Interested 
Parties  [[ 

Comment  1  i  Pusan  Steel  Pipe  Co..  Ltd 
(PSP).  alleges  that  the  Department  made 
a  ministerial  error  in  calculating  the 
interest  expe|>$e  &ctor  used  to  derive 
the  per-unit  ititerest  expenses  used  in 
the  calculatioii  of  the  cost  of  production 
and  constructed  value.  The  company 
notes  that  in  the  Final  Results  of 
Antidumping  buty  Administrative 
Re^ew  and  P^al  Termination  of 
Administratiy^  Review;  Circular 
Welded  Non-Alloy  Steel  Pipe  From  tiie 
Republic  of  Korea.  62  FR  55574.  55584 
(October  27, 1997)  (Final  Results),  the 
Department  stated  that  "for  the  final 
results,  we  haj^e  recalculated  the  GAA 
expense  and  u^terest  expense  factors 
using  the  metbkxlology  we  required  in 
oiu  November  8, 1996,  supplemental 
questionnaire."  PSP  argues,  however, 
that  the  methodology  employed  to 
calculate  the  Mterest  expense  factor  in 
the  final  resulu  is  different  firom  the 
methodology  i^uired  by  the  November 
8. 1996.  supplemental  questionnaire. 
PSP  asserts  that  as  a  result  of  this 
ministerial  ertor  the  Department 
overstated  thej  interest  expense  fiictor 
and,  consequently,  overstated  the 
diunping  margin. 

i^spojtme/i^tJPosjtio/i;  We  agree  with 
PSP  that  a  miipsterial  error  occurred  in 
our  calculation'  of  the  interest  expense 
factor.  It  was  our  intention  to  calculate 
PSP's  interest  oxpense  factor  using  the 
methodology  we  requested  in  the 
November  8, 1{996.  supplemental 

r»tionnaire.|  Specifically,  we  intended 
t  the  expenses  in  the  numerator  of 
the  factor  calculation  include  a  portion 
of  the  affiliates'  interest  expense 
amoimts  detert^ined  by  applying  the 
ratio  of  resales!  (purchases  bom  PSP)  of 
all  products  (both  subject  and  non- 
subject)  by  the  affiliates  over  total  sales 
to  the  calculated  interest  expense  as 
shown  on  the  affiliates'  financial 
statements.  We  kiave  applied  this 
methodology  fjii-  the  amended  final 
results.  !  I 

Comment  2:  (Petitioners  allege  that, 
from  the  Depaittnent's  discussion  of 
duty  drawback  In  the  Final  Results  at 
55577.  the  Department  clearly  intended 
to  limit  the  dutj)|-drawback  adjustment 
to  no  more  than'the  duties  paid  on  the 
coil  included  inithe  pipe  exported  to  the 
United  States.  Petitioners  contend, 
however,  that  u«der  certain  conditions 
the  E)epartment>  computer 
programming  h  i^iguage  will  not 
accomplish  thii  goal  in  its  calculations. 


Petitioners  provide  revised 
programming  instructions  that  they 
suggest  will  correct  the  problem. 

Respondents  agree  with  petitioners' 
allegation  but  contend  that  a  correction 
is  unnecessary  because  it  will  not  affect 
the  margins. 

Department's  Position:  We  agree  with 
petitioners'  ministerial-error  aUegation 
and  have  corrected  the  problem  for 
those  respondents  that  reported  that 
they  received  duty  drawback  under  the 
fixed-rate  provision,  i.e.,  Dongbu  Steel 
Co.,  Ltd.,  Korea  Steel  Pipe  Co..  Ltd..  and 
PSP.  hi  the  final  results,  where 
respondents  reported  that  they  received 
duty  drawback  under  the  fixed-rate 
provision,  we  adjusted  the  drawback 
claim  to  reflect  the  amount  of  duty 
drawback  actually  paid  by  multipl3ring 
the  reported  duty  drawback  by  the 
factor  converting  theoretical  weight  to 
actual  weight.  However,  due  to  an  error 
in  our  programming  instructions,  under 
certain  conditions,  i.e..  where  the 
conversion  factor  is  greater  than  1.  our 
adjustment  to  the  drawback  claim  did 
not  result  in  a  value  that  reflected  the 
amount  of  duty  drawback  actually  paid. 
To  correct  this  problem,  we  altered  the 
programming  language  so  that  duty 
drawback  on  each  sale  is  only 
multipliedby  the  conversion  factor 
when  the  conversion  factor  is  less  than 
one. 

Comment  3:  Petitioners  contend  that, 
in  collapsing  Korea  Iron  &  Steel  Co., 
Ltd.  (KISCO).  and  Union  Steel  Co.,  Ltd. 
(Union),  the  Department  erred  in  its 
application  of  the  test  for  sales  below 
the  cost  of  production.  Petitioners 
contend  that  only  the  sales  by  Union 
were  subject  to  a  below-cost 
examination.  However,  petitioners 
assert  that,  due  to  ministerial  errors,  the 
Department  actually  examined  sales  by 
both  companies  for  below-cost 
transactions.  Petitioners  provide 
programming  instructions  to  correct  the 
alleged  ministerial  error. 

Respondents  contend  that  petitioners' 
ministerial-error  allegation  is  incorrect 
because  the  programming  language 
indicates  that  KISCO's  sales  are 
excluded  from  the  below-cost-of- 
production  examination.  Respondents 
further  contend  that  the  change 
petitioners  request  will  not  affect  the 
margin. 

Department's  Position:  We  agree  with 
petitioners  that  a  ministerial  error 
occurred  in  our  application  of  the  test 
for  sales  below  the  cost  of  production. 
As  noted  in  the  Final  Results  at  55588, 
in  calculating  a  single  weighted-average 
margin  for  KISCO  and  Union,  we  did 
not  intend  to  subject  KISCO's  home 
market  sales  to  a  below-cost-of- 
production  examination.  We  have 


corrected  the  ministerial  error  for  the 
amended  final  results. 

Comment  4:  Petitioners  contend  that 
the  Department  made  a  ministerial  error 
in  the  calculation  of  assessment  values 
for  Korea  Steel  Pipe  Co.,  Ltd.  PeUUoners 
assert  that  this  error  results  in  the 
calculation  of  separate  assessment 
values  for  purchase  price  and  exporter's 
sales  price  transactions  made  through 
the  same  importer. 

Korea  Steel  Pipe  Co.,  Ltd.,  contends 
that  the  calculation  of  separate 
assessment  values  for  different  types  of 
sales  made  through  the  same  importer  is 
not  a  ministerial  error.  The  company 
further  contends  that  in  the  case  at  hand 
the  methodology  employed  does  not 
affect  the  overall  amount  paid  by  the 
importer  in  question. 

Department's  Position:  We  agree  with 
petitioners.  For  this  case,  we  did  not 
intend  to  calculate  separate  assessment 
values  for  purchase  price  and  exporter's 
sales  price  transactions  made  through 
the  same  importer.  For  the  amended 
final  results,  we  have  modified  the 
assessment  programming  language  so 
that  only  one  per-unit  value  is 
calculated  for  each  importer. 

Amended  Final  Resulto  of  Review 

As  a  result  of  the  amended  margin 
calculations,  the  following  percentage 
weighted-average  margins  exist  for  the 
period  April  28. 1992.  throudi  October 
31, 1993: 


Company 

Margin 
(percent) 

Dongbu  Steel  Co.,  Ltd. 

*1  71 

Korea  Iron  &  Steel  Co.,  LIdAlnion 

Steel  Co..  Ud. 

Korea  Steel  Pipe  Co.,  Ltd 

Pusan  Steel  Pipe  Co.,  lid. 

1.52 

•3.15 

5.31 

•This  rate  dkj  not  change  as  a  result  of  our 
corrections  tor  ministerial  errors. 

The  Department  shaU  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Applying  the  procedures  set 
forth  in  the  Final  Results  at  55589,  we 
will  calculate,  wherever  possible,  an 
exporter/importer-si>ecific  assessment 
value.  In  addition,  we  will  direct  the 
Customs  Service  to  collect  cash  deposits 
of  estimated  antidumping  duties  on  all 
appropriate  entries.  The  amended 
deposit  requirements  are  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
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responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this^review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  an  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^J'O  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751  (a)(1)  and  (f)  of  the  Tariff  Act  (19 
U.S.C  1675(a)(1))  and  19  CFR  353.28. 

Dated:  January  6, 1998. 
Robert  S.  LaRusM, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-801  Filed  1-13-48:  8:45  am] 
HUMQ  COOK  3S1fr-08-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-6061 

Frozen  Concentrated  Orange  Juice 
From  Brazil:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review;  Termination  in  Part;  and  Intent 
Not  to  Revoke  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review;  termination  in  part;  and  intent 
to  revoke  in  part. 

SUMMARY:  In  response  to  timely  requests 
from  three  producer/exporters,  Branco 
Peres  Citrus,  S.A.  (Branco  Peres),  CTM 
Citrus,  S.A.  (CTM)  (formerly  Citro- 
pectina),  and  Citrovita,  S.A.,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil.  This  review  covers  the  period 
May  1, 1993,  through  April  30, 1994. 
Since  Qtrovita  timely  withdrew  its 
request  for  review  in  accordance  with 


19  CFR  353.22(a)(5),  and  no  other  party 
requested  a  review  of  Citrovita,  we  are 
terminating  the  review  with  respect  to 
this  firm. 

For  these  results,  we  preliminarily 
determine  the  dumping  margins  for 
Branco  Peres  and  CTM  to  be  0.52 
percent  and  zero,  respectively. 
MoreovOT,  we  do  not  intend  to  revoke 
the  order  with  respect  to  CTM  because, 
although  CTM  submitted  a  timely 
request  for  revocation,  it  has  not  met  the 
necessary  requirements.  We  invite 
interested  partis  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  January  14, 1998. 
FOR  FURTHER  MFORMATKJN  CONTACT: 
Fabian  Rivelis  or  Irina  Itkin,  Office  5, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-3853  or  (202)  482- 
0656,  respectively. 

SUPPUEMENTARY  INFORMATION: 
Background 

On  May  5, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  16426)  the  antidumping  duty  order 
on  FCOJ  from  Brazil.  On  May  4, 1994, 
the  Department  published  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
May  1, 1993,  through  April  30, 1994. 
We  received  timely  requests  for  review 
from  three  respondents:  Branco  Peres, 
Gtrovita,  and  CTM.  In  addition,  CTM 
submitted  a  timely  request  for 
revocation  of  the  antidumping  duty 
order,  accompanied  by  the  certification 
required  by  19  CFR  353.25(b)(1)  of  the 
Department's  regulations. 

On  June  15, 1994,  the  Department 
published  a  notice  of  initiation  (59  FR 
30770)  covering  Branco  Peres  and  CTM. 
On  July  15, 1994,  we  published  a  notice 
of  initiation  covering  Qtrovita  (59  FR 
36161),  which  we  had  inadvertently 
omitted  from  the  Jime  initiation  notice. 
Because  Citrovita  subsequenUy 
withdrew  its  request  for  review  in  a 
timely  manner,  the  Department  is 
terminating  the  review  of  Qtrovita  for 
this  period. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 


statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fivzen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  item 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
purpose.  The  written  description 
remains  dispositive. 

Period  of  Review 

The  review  period  is  May  1, 1993, 
through  April  30, 1994. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  one  respondent,  CTM,  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  maniifacturv's 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  dociunentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
veraion  of  the  verification  report 

United  States  Price 

In  calculating  the  United  States  price 
(USP),  we  used  pim:hase  price  as 
defined  in  section  772  of  die  Act 
because  all  of  Branco  Peres's  and  CTM's 
sales  to  the  first  unrelated  purchaser 
took  place  prior  to  importation  to  the 
United  States  and  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  the  packed  FOB  or  C&F  price  to  the 
first  unrelated  trading  company/ 
wholesale  distributor  because 
respondents  had  knowledge  that  their 
sales  to  these  unrelated  parties  wore 
destined  for  the  United  States.  We  made 
deductions  from  USP,  where 
appropriate,  for  foreign  inland  freight, 
Brazilian  brokerage  and  handling 
expenses,  ocean  freight,  and  insurance, 
in  accordance  with  section  772(d)(2)  of 
the  Act. 

Foreign  Maricet  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  FCOJ  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FMV),  we  compared  each  respondent's 
volume  of  FCOJ  to  the  volume  of  third- 
country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act  and  19 
CFR  353.48(a).  We  found  that  die  home 
market  was  not  viable  for  either 
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respondent.  Based  on  each  respondent'^ 
questionnaire  r^ponse,  we  selected  the 
Netherlands  as  the  appropriate  third- 
coimtry  marketer  each  respondent,  in 
accordance  with  19  CFR  353.49(b). 

A.  Branco  Per 

In  accordanqas  with  19  CFR 
353.49(a)(1),  wiB  calculated  FMV  for 
Branco  Peres  based  on  third-country 
FOB  sales  or  offers  for  sale.  If  a 
contemporaneous  third  country  sale  was 
available,  we  bbised  FMV  on  the  third 
country  sale.  Where  contemporaneous 
third-coimty  sales  were  not  available, 
we  based  FMV  on  the  appUcable 
minimiun  expoit  price  ^  (MEP)  as  a 
third-coimtry  offer  for  sale.*  We  made 
deductions,  wh^re  appropriate,  for 
foreign  inland  ^ight,  port  expenses, 
and  insurance,  fe  cases  where  FMV  was 
based  on  the  MpP,  we  used  the 
weighted  avera^  of  the  charges  and  the 
adjustments  re|>Drted  for  actual  third- 
country  sales. 

B.CTM 

In  accordance  with  19  CFR 
353.49(a)(1).  we  calculated  FMV  for 
CTM  based  on  third-country  FOB  and 
CIF  sales.  An  aiiblysis  of  CTM's 
questionnaire  r^ponse  reveals  that  it 
did  not  set  prices  for  export  sales  based 
on  MEPs.  Therotore,  we  did  not  use  the 
minimum  export  price  methodology 
described  abov^  jwith  respect  to  CTM. 
Where  there  waS  no  contemporaneous 
Dutch  sale  to  compare  to  a  U.S.  sale,  we 
based  FMV  on  a  contemporaneous  sale 
to  another  third  country,  Belgium. 
Because  we  did!  ^t  request  CTM  to 
submit  constructed  value  information, 
we  find  that  use  of  this  sale  is 
appropriate  as  a  reasonable  surrogate  for 
constructed  value. 
*  We  made  deductions,  where 
^appropriate,  fori  foreign  inland  freight, 
port  expenses,  (H»an  freight,  and 
insurance.  In  accordance  with  section 
773(a)(1)  of  the  Act,  we  deducted,  where 
applicable.  thirdK:ountry  packing 
expenses  and  added  U.S.  packing.  We 
made  circiunstance-of-sale  adjustments. 


'  The  minimum  export  price  is  a  floor  price  set 
by  the  Carteira  do  Comercio  Exterior  de  Banco  do 
Brasil  (CACEX).  the  export  department  of  the  Bank 
of  Brazil.  Minimum  ekport  prices  are  based  on  the 
price  of  FCOJ  on  thehlew  York  Cotton  Exchange. 
Because  the  price  motements  of  FCOJ  on  the 
futures  market  are  irtegtilar,  the  minimum  export 
price  may  remain  the  same  or  change  several  times 
within  a  month.        i  ] 

*  Since  Branco  PerU's  prices  are  linked  to  the 
MEP,  we  followed  thiei  methodology  used  in  the 
sixth  review  where  aomparison  periods  were  based 
on  a  change  in  the  minimum  export  price 
throughout  the  continuum  of  the  POR.  See  Notice 
of  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Frozen  Concentrated 
Orange  Juice  from  Bi|ai(il  (62  FR  5798  (February  7. 
1997)).  ^ 


where  appropriate,  for  differences  in 
credit  expenses  and  commissions. 

Currency  Convenion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the 
POR.  In  place  of  the  official  certified 
rates,  we  used  the  daily  official 
exchange  rates  for  the  Brazilian 
ciurency  published  by  the  Central  Bank 
of  Brazil  which  were  provided  by  CTM 
in  its  August  29, 1994,  response  and 
verified  by  the  Department. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
May  1, 1993  through  April  30, 1994: 


Manufacturer/ 
exporter 

Review  period 

Percent 
margin 

Branco  Peres 
CTM  

5/1/93-4/30/94 
5/1/93-4/30/94 

0.52 
.00 

The  Department  does  not  intend  to 
revoke  the  antidumping  duty  order  with 
respect  to  CTM  because  CTM  has  not 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  FMV  (see  Notice 
of  Final  Result;  of  Antidumping  Duty 
Administrative  Review:  Frozen 
Concentrated  Orange  Juice  from  Brazil 
(62  FR  5798  (February  7,  1997))). 

Interested  parties  may  request  a 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  daf^  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(c).  Representatives  of 
parties  to  the  proceeding  may  request 
disclosure  of  proprietary  information 
under  administrative  protective  order 
no  later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  any  event,  not  later  than  the  date  the 
case  briefs  are  due.  imder  19  CFR 
353.38(c).  The  Department  will  pubUsh 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
case  briefs. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  difi'erences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  We  have 


calculated  a  company-specific  duty 
assessment  rate  t«sed  on  the  ratio  of  the 
total  amount  of  AD  duties  calculated  for 
the  examined  sales  made  during  the 
POR  to  the  total  value  of  sybject 
merchandise  entered  during  the  POR. 
The  rate  will  be  assessed  uniformly  on 
all  entries  of  that  particular  company 
made  during  the  POR.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  fit)m  Brazil,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  die  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  Because 
a  subsequent  administrative  review  of 
Branco  Peres  has  been  completed,  the 
cash  deposit  rate  for  this  company  will 
continue  to  l>e  the  rate  calculated  in  the 
administrative  review  (siee  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (62  FR  29328 
(May  30. 1997)));  (2)  die  cash  deposit 
rate  for  CTM  will  be  the  calculated 
margin  in  the  final  results  of  this 
administrative  review;  (3)  for  previously 
reviewed  or  investigated  comfwnies  not 
fisted  alwve.  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (4) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  ^e 
merchandise;  and  (5)  for  all  other 
producers  and/or  exporters  of  this 
merchfflidise,  the  cash  deposit  rate  will 
be  1.96  percent,  the  "all  others"  rate 
from  the  LTFV  investigation.  These  cash 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibifity  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
sul)sequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  Bnd  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
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Dated:  January  8, 1998. 
Robart  S.  LaRuaaa. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-946  Filed  1-13-98;  8:45  am] 
HUMG  COW  3S1»-0S-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-40^ 

Live  Swine  From  Canada;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  Septeml>er  9, 1997,  the 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  for  the  period  April  1, 
1995  through  March  31,  1996  (62  FR 
47460).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act.  For  information  on  the  net 
subsidy,  please  see  the  Finoy  Results  of 
Review  section  of  this  notice.  We  wiU 
instruct  the  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  January  14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  lUck 
Herring  or  Gayle  Longest,  Office  of 
CVD/AD  Enforcement  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPt-EMENTARY  INFORMATION: 

^plicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA),  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  §  355 
(1997).  The  Department  has  conducted 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 


Baclcground 

Pursuant  to  19  CFH  §  355.22(a).  ttai» 
review  should  cover  only  those 
producers  and/or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  However,  as 
explained  in  the  preliminary  results,  the 
Department  of  Commerce  (the 
Department)  has  determined  that  it  is 
not  practicable  to  conduct  a  company- 
specific  review  of  this  order  due  to  the 
large  niunber  of  producers  and/or 
exporters  that  requested  a  review.  See 
Live  Swine  from  Canada;  Preliminary 
Results  of  Coimtervailing  Duty 
Administrative  Review.  62  FR  47469 
(September  9, 1997J  (preliminary 
results).  Therefore,  piusuant  to  section 
777(e)(2)(B)  of  the  Act,  we  are 
conducting  a  review  of  all  producers 
and/or  exporters  of  subject  merchandise 
covered  by  this  order  on  the  basis  of 
aggregate  data.  This  review  covers  the 
period  April  1, 1995.  through  March  31. 

1996,  and  31  programs. 
Since  the  publication  of  the 

preliminary  results  on  September  9, 

1997,  the  foUoMong  events  have 
occurred.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  October  23, 1997.  the  Government  of 
Canula  (GOC).  the  Government  of 
Quebec  (GOQ),  and  the  Canadian  Pork 
Council  (CPC)  (respondents)  submitted 
case  briefs.  On  October  30. 1997,  the 
National  Pork  Producers  Coimdl 
(petitioner)  submitted  a  rebuttal  brief. 
We  requested  a  revised  brief  fit>m  the 
GOQ  because  the  initial  case  brief 
contained  untimely  new  factual 
information.  See  Letter  from  Barbara  E. 
Tillman  to  Pepper,  Hamilton  and 
Scheetz  dated  November  4, 1997  (public 
document  on  file  in  the  Central  Records 
Unit.  Room  B-099  of  the  Main 
Commerce  Building).  See  also  19  CFR 
§355.31(a)(l)(ii).  The  Department  has 
not  considered  the  returned  new  factual 
information  for  these  final  results  of 
review.  See  19  CFR  §  355.3(a).  On 
November  7, 1997,  the  GOQ  submitted 

a  revised  case  brief.  The  conunents 
addressed  in  this  notice  are  those 
presented  in  the  revised  case  brief.  At 
the  request  of  the  respondents,  the 
Department  held  a  pubUc  hearing  on 
November  17. 1997. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
order  is  live  swine,  except  U.S. 
Department  of  Agriculture  certified 
purebred  breeding  svirine.  slaughter 
sows  and  boars,  and  weanlings 
(weanlings  are  swine  weighing  up  to  27 
kilograms  or  59.5  pounds)  from  Canada. 
The  merchandise  subject  to  the  order  is 
classifiable  imder  Harmonized  Tariff 


Schedule  (HTS)  item  numbers 
0103.91.00  and  0103.92.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  remains 
dispositive. 

Verification 

We  verified  information  provided  by 
the  GOC  and  the  GOQ  related  to  their 
claim,  pursuant  to  section  771(5B)(F)  of 
the  Act.  for  "green  box"  treatment  of  the 
programs  covered  by  the  Canada/ 
Quebec  Subsidiary  Agreonmt  on  Agri- 
Food  Envelopment  (Agri-Food 
Agreement).  We  followed  standard 
verification  procedures,  including 
meeting  with  government  officials,  and 
examining  relevant-accounting  and 
original  source  documents.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report, 
which  is  on  file  in  the  Central  Records 
Unit. 

Allocation  Methodology 

In  the  past,  the  Department  has  relied 
on  information  fitim  the  U.S.  Internal 
Revenue  Service  (IRS)  on  the  industry- 
specific  average  useful  life  of  assets  in 
determining  the  allocation  period  for 
nonreciuring  grant  benefits.  See  General 
Issues  Appendix  appended  to  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  bom  Austria.  58 
FR  37063,  37226  (July  9, 1993). 
However,  in  British  Steel  ph.  v.  United 
States.  879  F.  Supp.  1254  (OT 1995) 
(British  Steeli,  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 
average  useful  life  (AUL)  of  non- 
renewable physical  assets.  This  ^mand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  See  British  Steel,  929 
F.  Supp.  426,  439  (OT  1996). 

The  Department  has  not  appealed  the 
Court's  decision  and,  as  such,  we  intend 
to  determine  the  allocation  period  for 
nonrec\uring  subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  In  Live  Swine  from  Canada; 
Preliminary  Results  of  Coimtervailing 
Duty  Administrative  Review,  62  FR 
52426  (October  7. 1996)  and  Live  Swine 
from  Canada;  Final  Results  of 
Coimtervailing  Duty  Administrative 
Review,  62  FR  18087  (April  14. 1997) 
(Swine  Tenth  Review  Results),  the 
Department  determined  that  it  is  not 
reasonable  or  practicable  to  allocate 
nonrecurring  subsidies  using  company- 
specific  AUL  data  because  it  is  not 
possible  to  apply  a  company-specific 
AUL  in  an  aggregate  case  (such  as  the 
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case  at  hand).  Accordingly,  in  this 
review,  the  De^trtment  has  continued 
to  use,  as  the  aUJocation  period,  the 
average  useful  life  of  depreciable  assets 
for  the  swine  indiistry.  as  set  forth  in  the 
U.S.  mS  Class  life  Asset  Depreciation 
Range  System.  See  Swine  Tenth  Review 
Results.  We  invited  interested  parties  to 
comment  on  thia  selection  of  this 
methodology  and  to  provide  any  other 
reasonable  and  practicable  approaches 
for  complying  yAih  the  Court's  ruling. 
The  GOQ  subniijtted  comments  on  tMs 
issue.  The  GOQ  agreed  with  the 
Department  that  it  is  not  feasible  to 
allocate  nonrecurring  grants  using 
company-sped)^  data  in  aggregate 
cases,  and  die  t^  tax  tables  are 
appropriate  forj^ocating  nonrecurring 
grants  in  this  r^ew. 

Calculation  Meilliodology  fiir 
Assessment  ani  Cash  Dqmsit  Pmpoaes 

For  the  period  of  review  (POR),  we 
calculated  the  liet  subsidy  on  a  coimtry- 
wide  basis  by  datermining  the  subsidy 
rate  for  each  program  subject  to  the 
administrative  ^view  in  the  following 
manner.  We  fir^  calculated  the  subsidy 
rate  on  a  provinoe-by-province  basis;  we 
then  weight-ave«aged  the  rate  received 
by  each  provinQ#  using  the  proviiux's 
share  of  total  Cfhaftian  exports  to  the 
United  Statesjof  knari^et  hogs.  We  then 
summed  the  individual  provinces'  - 
weight-averaged  rates  to  determine  the 
subiddy  rate  of  0tch  program.  To  obtain 
the  country-wi44  rate,  we  then  summed 
the  subsidy  rates  from  all  programs. 

Analysis  of  Progpwns 

/.  Programs  CoiiileTriDg  Subsidies 

Based  upon  the  responses  to  our 
questionnaires,  the  results  of 
verification,  and  written  comments  from 
the  interested  parties  we  determine  the 
following: 

Programs  Previously  Determined  to 
ConfiBr  Subaidia^ 

In  the  preliminary  residts.  we  fotmd 
that  the  followijkg  programs  confmed 
coimtervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  these  programs  bom  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  any 
findings  or  calculations.  Accordingly, 
the  net  subsidy  li^r  each  of  these 
programs  (less  thkn  CanSO.OOOl  per 
kilogram,  except  for  the  Saskatchewan 
Hog  Assiired  Returns  I^rogram,  which  is 
Can$0.0015  per  kilogram),  remains 
unchanged  from  the  preliminary  results. 

1.  Feed  Freight  Aasistance  Program 

2.  Saskatchewan  Hog  Assured  Returns 

Program  (SHARP) 


3.  Alberta  Crow  Benefit  Offset  Program 

(ACBOP) 

4.  Ontario  Livestock  and  Poultry  and 

Honevbee  Compensation  Program 

5.  Saskatcnewan  Livestock  Investment 

Tax  Credit 

6.  Saskatchewan  Livestock  Facilities 

Tax  Credit 

7.  Ontario  Bear  Damage  to  Livestock 

Compensation  Program 

8.  New  Brunswick  Livestock  Incentives 

Pro-am 

9.  New  Brunswick  Swine  Industry 

Financial  Restroctiuing  and 
Agricultural  Development  Act- 
Swine  Assistance  Program 

10.  New  Brunswick  Swine  Assistance 

Policy  on  Boars 

11.  Nova  Scotia  Improved  Sire  Policy 

12.  Nova  Scotia  Swine  Herd  Health 

Pohcy 
In  the  preliminary  results,  we  also 
found  the  following  programs  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties 
summarized  below,  have  led  us  to 
modify  oxii  calculation  methodology 
fit>m  the  preliminary  results  for  the 
following  three  programs: 

13.  National  Tripartite  Stabilization 

Program  for  Hogji  (NTSP) 
We  have  changed  the  methodology  to 
calculate  the  benefit  resulting  from  the 
distribution  of  the  surplus  after  the 
termination  of  this  program.  This 
methodological  change  is  discussed  in 
the  Department's  Position  on  Comment 
9.  below.  As  a  result  of  this  change,  the 
net  subsidy  for  this  program  is  now  less 
than  CanSO.OOOl  per  kilogram. 

14.  National  Transition  Scheme  for 

Hogs 
We  have  changed  the  caladation 
methodology  for  this  program  as 
discussed  in  the  Department's  Position 
on  Comment  9,  below.  As  a  result  of  this 
change,  the  net  subsidy  for  this  program 
is  now  Can$0.0047  per  kilogram. 

15.  Quebec  Farm  tiicome  Stabilization 
Insurance  Program  (FISI) 

We  have  changed  the  calculation 
methodology  for  this  program  as 
discussed  in  the  Department's  Position 
on  Comment  6.  below.  As  a  result  of  this 
change,  the  net  subsidy  for  this  program 
is  now  Can$0.0008  per  kilogram. 

n.  Programs  Found  Not  To  Confer 
Subsidies 

In  the  preliminary  results,  we  found 
that  this  program  did  not  confer 
countervailable  benefits  during  the  POR 
Our  analysis  of  the  comments  submitted 
by  the  interested  parties,  summarized 
below,  has  not  led  us  to  change  our 
findings  from  the  preliminary  results. 


1.  Research  Program  Under  the  Canada/ 
Quebec  Agri-Food  Agreement 

m.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  resiilts,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  imder  the 
following  programs: 

1.  Western  Diversification  Program 

2.  Federal  Atlantic  Livestock  Feed 

Initiative 

3.  Agricultiual  Products  Board  Program 

4.  OntariaExport  Sales  Aid  Program 

5.  Ontario  Rabies  Indemnification 

Program 

6.  Ontario  Swine  Sales  Assistance 

Policy 

7.  Newfoimdland  Hog  Price  Support 

8.  Newfoundland  Weanling  Bonus 

Incentive  Policy 

9.  Newfoundland  Hog  l^ce 

Stabilization  Program 
We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  finHingg  from 
the  preliminary  results. 

IV.  Programs  Found  To  Be  Terminated 

In  the  preliminary  results,  we  found 
the  following  programs  to  be  terminated 
and  that  no  residual  benefits  were  being 
provided.  We  received  no  comments  on 
our  preliminary  results  with  respect  to 
these  programs,  and  our  BnHinga  remain 
unchanged  in  these  final  results. 

1.  Prince  Edward  Island  Hog  Price 

Stabilization  Program 

2.  Canada/British  Columbia  Agri-Food 

Regional  Development  Subsidiary 
Agreement 

3.  Canada/Manitoba  Agri-Food 

Development  Agreement 

4.  New  Brunswick  AgrioUtural 

Development  Act-Swine  Assistance 
Program 

V.  Other  Programs  Examined 

On  November  5, 1996,  the  GOQ  made 
a  submission,  pursuant  to  section 
771(5B)(F)  of  the  Act,  claiming  that  the 
Agri-Food  Agreement  met  the  criteria 
for  "green  box"  treatment  under  Annex 
2  of  the  Agreement  on  Agricultiue  of  the 
Worid  Trade  Organization  (WTO).  On 
January  21 ,  1997,  the  GOQ  indicated 
that  the  GOC  also  supported  the  green 
box  claim. 

Under  section  771(5B)(F)  of  the  Act, 
domestic  support  measures  provided 
with  respect  to  the  agricultural  products 
listed  in  Aimex  1  to  the  1994  WTO 
Agreement  on  Agriculture  shaU  be 
treated  as  noncoimtervailable  if  the 
Department  determines  that  the 
measures  conform  fully  with  the 
provisions  of  Annex  2  to  the  same 
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agreement.  Accordingly,  the  GOQ  and 
the  GOC  posited  that  funding  under  the 
Agri-Food  Agreement  should  be 
noncountervailable  pursuant  to  section 
771(5B)(F)oftheAct. 

During  the  FOR,  producers  of  the 
subject  merchandise  received  assistance 
under  the  three  component  programs  of 
the  Agri-Food  Agreement  for  which  the 
GOC  and  the  GOQ  have  requested  green 
box  treatment:  (1)  Research,  (2) 
Technology  Innovations,  and  (3) 
Support  for  Strategic  Alliances. 

Specifically,  wim  regard  to  the 
Research  program  under  the  Agri-Food 
Agreement,  as  discussed  above  in 
section  II,  we  have  determined  that  this 
program  does  not  confer  countervailable 
benefits  because  the  results  of  the 
research  are  publicly  available.  See  e.g.. 
Certain  Carbon  Steel  Products  from 
Sweden;  Preliminary  Results  of 
Coimtervailing  Duty  Administrative 
Review,  60  FR  44014  (August  24, 1995) 
and  Certain  Carbon  Steel  Products  From 
Sweden;  Fimd  Results  of  Coimtervailing 
Duty  Administrative  Review.  61  FR 
5378  (February  12, 1996).  As  such,  there 
is  no  need  to  address  whether  benefits 
provided  under  the  Research  program 
are  noncountervailable  in  the  context  of 
section  771(5B)(F)  of  the  Act.  With 
regard  to  the  TechUology  Innovations 
program  and  the  Support  for  Strategic 
Alliances  program,  any  benefit  to  the 
subject  merchandise  under  either 
program  would  be  so  small 
(CanSO.00000045  and  CanS0.0000005S 
per  kilogram,  respectively)  that  there 
would  be  no  impact  on  the  overall 
subsidy  rate.  Aa:ordingly,  because  there 
is  no  diange  to  the  overall  subsidy  rate 
in  the  instant  review,  we  have  not 
included  the  benefits  from  TI  and  SSA 
in  the  calculated  subsidy  rate  for  the 
POR,  and  do  not  consider  it  necessary 
to  address  the  issue  of  whether  benefits 
under  these  programs  are 
noncountervail^le  as  green  box 
subsidies  pursuant  to  section  771(5B)(F) 
of  the  Act.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Germany,  62  FR 
54990,  54995  (October  22. 1997); 
Certain  Carbon  Steel  Products  from 
SMreden;  Preliminary  Residts  of 
Countervailing  Duty  Administrative 
Review.  61  FR  64062. 64065  (December 
3, 1996);  Certain  Carbon  Steel  Products 
from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16549  (April  7, 1997) 
(Certain  Steel  from  Sweden);  Final 
Negative  Coimtervailing  Duty 
Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  (LHF)  from 
Canada.  62  FR  5201  (February  4. 1997); 
Industrial  Phosphoric  Add  from  Israel; 
Preliminary  Results  of  Coimtervailing 


Duty  Administrative  Review,  61  FR 
28845  Oune  6, 1996);  and  Industrial 
Phosphoric  Add  bom  Israel;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  53351 
(October  1 1 ,  1996)  (IPA  from  Israel). 

Analysis  of  Comments 

Comment  1:  Green  Box  Claim.  The 
GOC  argues  that,  although  the 
Department  decUned  to  make  the  "green 
box"  determination  on  the  three 
component  programs  under  the  Agri- 
Food  Agreement  based  on  there  being 
no  impact  on  the  overall  subsidy  rate, 
we  still  treated  these  programs  as 
actionable  and  thereby  made  pr^udidal 
findings.  These  prejudicial  finHing* 
include  the  Department's  preliminary 
determination  that  the  Technology 
Innovations  (TI)  program  was  spedfic 
and  conferred  a  countervailable  benefit, 
and  that  the  Support  for  Strategic 
Alliances  (SSA)  program  was  used  in 
the  review  period.  The  GOC  argues  that, 
if  the  Department  wishes  to  decline 
making  a  green  box  decision  on  the 
three  component  programs  under  the 
Agri-Food  Agreement  because  of  the 
very  small  level  of  benefits,  then  it  must 
also  decline  making  prejudidal  rulings 
on  these  programs'  countervailability. 
Furthermore,  the  GOC  claims  that  when 
an  agency  declares  a  particular  policy, 
it  is  required  to  follow  that  policy  in 
order  to  maintain  administrative 
consistency,  dting  Hassey  Copper,  Ltd. 
V.  United  States,  834  F.  Supp.  413, 418 
(Crr  1993).  The  GOC  contends  that, 
once  the  Department  determines 
programs  imder  the  Agri-Food 
Agreement  to  have  no  impact  on  the 
overall  subsidy  rate,  the  Department 
should  omit  aU  fintUngs  on  these 
programs  frtim  the  final  results,  and 
thereby  treat  them  as  iHt)gram8 
determined  not  to  have  been  used 
during  the  PC^  In  the  case  that  the 
Department  does  not  apply  the  "no 
impact  policy"  consiatontly^  then  the 
GOC  argues  that  the  Department  is 
required  to  consider  dieir  green  box 
claim. 

Similarly,  the  GOQ  argues  that  the 
Department  cannot  refuse  to  consider 
the  green  box  claim  on  the  grounds  that 
TI  and  SSA  would  have  no  effect  on  the 
overall  subsidy  rate  in  this  review.  This 
criterion  of  no  impact,  according  to  the 
GOQ,  cannot  be  found  anywhere  in  U.S. 
or  international  law.  The  GOQ  further 
claims  that  the  verified  record 
demonstrates  that  the  three  component 
programs  under  the  Agri-Food 
Agreement  meet  the  green  box  criteria. 
The  GOQ  argues  that  the  Department 
cannot  coimtervail  TI  without  first 
having  considered  the  program  for  green 
box  treatment;  neither  the  law  nor  ue 


dtes  used  in  preliminary  determination 
support  the  Dspartment's  dedsion. 

Petitioner  raised  three  arguments  in 
support  of  the  Department's  preliminary 
determination.  First,  petitioner  argues 
that  the  Department's  countervailability 
findings  with  respect  to  the  Agri-Food 
program  were  not  prejudicial  because 
only  the  TI  program  was  found  to  confer 
a  countervailable  subsidy,  which  was 
less  than  CanSO.OOOl  per  kilogram. 
Under  these  circumstances,  petitioner 
argues  that  respondents  did  not  suffer 
any  practical  harm  by  the  Department's 
decision  not  to  conduct  a  green  box 
analysis,  dting  Sharp  Elecs.  Corp.  v. 
United  States,  720  F.  Supp.  1014, 1016- 
1 7  (Crr  1989)  in  support  of  its 
argument.  Second,  petitioner  notes  that 
the  Department  is  not  required  by  law 
to  consider  a  green  box  claim.  Finally, 
petitioner  asserts,  that  contrary  to  the 
GOQ's  claim,  the  results  of  the 
Department's  verification  do  not 
conclusively  prove  that  the  programs 
under  the  Agri-Food  Agreement  meets 
the  green  hm  criteria. 

Department's  Position:  Based  on  the 
particular  facts  of  this  case,  the 
Department  appropriately  determined 
that  a  green  box  determination  on  the 
programs  under  the  Agri-Food 
Agreement  was  unwarranted  in  this 
review.  Neither  the  statute  (section 
771(5B)(F))  nor  the  Statement  of 
Administrative  Action  Accompanying 
the  Uruguay  Rounds  Agreonent  Act 
(SAA)  mandates  the  Department  to 
make  a  green  box  determination  each 
time  an  interested  party  raises  such  a 
claim.  The  statute  simply  codifies  the 
"due  restraint"  obligations  under  the 
WTO  Agreements  on  Agriculture,  and 
Subsidies  and  Coimtervailing  Duty 
Measures,  that  certain  domestic  suppcwt 
measures  be  exempt  from  the 
impodtion  of  countervailing  duties,  i.e., 
non-actionable.  The  omission  of  an 
expUdt  mandate  to  make  green  box 
determinaticms  provides  the  Department 
with  considerable  discretion  to 
determine  whether  such  an  examination 
is  warranted  in  each  particular  case. 

In  the  instant  review,  the  Department 
has  determined  that,  because  the  boiefit 
provided  under  the  TI  and  SSA 
programs  (the  boiefit  provided  under 
the  Research  program  was  fiaund 
noncountervailable)  has  no  impact  6n 
the  overall  subsidy  rate  attributable  to 
the  subject  merchandise  during  the 
POR.  a  green  box  determination  is  not 
warranted  because  neither  program  has 
benefit  amounts  that  would  be  subject  to 
countervailing  duties.  In  making  this 
determination,  the  Department  has  not 
violated  either  the  statute  or  the  WTO 
"due  restraint"  obligations,  and  the    • 
GOC  and  GOQ  have  suffered  no 
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practical  haha.  See  Georgetown  Steel 
Corp.  V.  Uniud  States.  810  F.  Supp.  318 
(OT 1992)  (dlBnying  judicial  reviewr  of 
the  respondent's  challenge  to  the 
Department's  specificity  determination 
on  the  groun^  that  no  duties  or  cash 
deposits  vreii  imposed). 

We  also  disagree  with  the  GOC's  and 
GOQ's  assertions  that  our  decision  was 
inappropriate  because  the  Department 
made  ''prejudicial  findings"  with 
-  respect  to  TI  and  SSA.  In  the  case  of  TI, 
the  Departmoit  did  not  make  a  new 
specificity  finding  in  this  POR.  In  the 
case  of  SSA  j^sed  upcm  the  verified 
record  evidence,  the  Department 
determined  ^hat  the  program  was  used 
during  the  POR.  In  both  instances,  the 
preliminary  ^ults  reflect  the 
Department's'noimal  practice,  e^., 
reiterating  a  {previous  specificity  finding 
and  determining  a  program's  usage 
during  the  POR.  Neither  pf  these 
findings  bignr  an  obligation  to  make  a 
green  box  determination  when  we  have 
determined  tibat  the  benefits  provided 
under  these  programs-are  so  small  that 
they  will  not  be  subject  to 
coimtervailin^  duties. 

Further.  wSj  find  no  inconsistency 
between  the^  findings  and  a  finding 
that  the  cum^lative  benefit  provided 
under  these  i>rograms  has  no  impact  on 
the  overall  supsidy  rate  because  the 
amount  of  thef  benefit  provided  is 
imrelated  to  Whether  a  program  is 
specific  or  uMd  during  the  POR.  The 
Department  his  always  conducted  these 
analyses  simultaneously  (sfiecificity  and 
usage).  Howler,  until  we  actually 
complete  thei^lculation  (i.e.. 
determining  t^e  amount  of  benefit 
provided  and  dividing  it  by  the  relevant 
production  figures)  it  is  not  possible  to 
determine  wither  the  benefit  under  a 
particular  program  will  have  any  impact 
on  the  overall  countervailing  duty  rate. 
As  such,  therei  is  nothing  unusual  in  the 
Department  Qialdng  a  detnmination  that 
a  program  is  used  or  specifically 

Cvided,  but  then,  finding  that  the 
efit  provided  is  too  small  to  have 
any  impact  on^the  overall  net  subsidy 
rate  (e.g.,  IPA^from  Ismel  and  Certain 
Steel  from  Svr$den).  Further,  those 
determinations  ate  in  no  way 
prejudicial  with  respect  to  any  green 
box  claims  the;  parties  might  make  in 

trative  reviews.  Thus,  we 
I  deviate  from  our 
jitting  such  findings  as 

™ ,  >GOC. 

Comment  2:[Whether  the  Agn-Food 
Programs  are  if  \esearch  Programs.  The 
GOQ  claims  th  at  the  evidence  on  the 
record  for  this  review  proves  that  all 
three  compontaDt  programs  (Resmrch. 
TI,  and  SSA)  under  the  Agri-Food 
Agreement  are  Jioncountervallable 


2207 


fiitiire  admi 
find  no  basis  1 
practice  by  on 
sumested  by  i 


because  each  component  is  a  research 
program  and  the  results  are  publicly 
available.  Of  the  three  component 
programs,  the  GOQ  agrees  with  the 
Department's  determination  that  the 
Research  program  has  been  determined 
to  be  a  research  and  development 
program,  and  therefore  is 
noncountervailable.  In  the  case  of  TI. 
the  GOQ  contends  that  the  Department's 
determination  in  the  Sitine  Tenth 
Review  Results  that  TI  did  not  constitute 
a  research  program,  which  contradicts 
findings  in  six  previous  reviews,  is 
unfounded.  The  GOQ  urges  the 
Department  to  reexamine  its 
countervailabiUty  finding  on  TI  in  this 
review. 

The  GOQ  claims  that  the  Department 
did  not  conduct  an  analysis  of  the  new 
information  regarding  TI  in  the  record  of 
this  review,  and  has  instead  adopted  the 
conclusion  made  in  the  tenth  review 
that  TI  is  a  regionally-specific  federal 
program.  The  GOQ  argues  that,  even  if 
TI  is  regionally  specific,  the  program  is 
noncountervailable  as  a  research 
program  since  research  results  under  the 
TI  program  are  publicly  available.  The 
GOQ  further  argues  that  new  and 
verified  information  in  this  review 
demonstrates  that  the  TI  program  funds 
publicly  available  research. 

Also,  the  GOQ  argues  that  TI  is 
similar  to  other  programs  the 
Department  has  determined  to  be 
research  programs.  (See  Final 
Affirmative  Coimtervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Mexico,  58  FR  37352,  37360  Quly 
9, 1993)  (Certain  Steel  from  Mexico). 
The  GOQ  claims  that  Certain  Steel  from 
Mexico  confirms  that  non-laboratory 
applied  research  constitutes  research, 
and  when  results  are  publicly 
disseminated,  such  programs  are  not 
countervailable.  Similarly,  the  GOQ 
argues  that  in  Final  AflSrmative 
Countervailing  Duty  Determinations; 
Certain  Carbon  Steel  Products  from 
Sweden,  50  FR  33375. 33379  (August 
19. 1985)  the  Department  found  that  the 
testing  of  lahoratory  concepts  in  two 
pilot  plants  partially  funded  by  the 
Swedish  Government  was 
noncountervailable  research  because  the 
results  were  publicly  available. ' 
Therefore,  the  GOQ  argues,  the 
Department's  past  practice  requires  a 
finding  that  applied  research  in  the 
field,  such  as  research  funded  under  TI, 
is  research,  which  is  noncountervailable 
when  the  results  are  publicly  available. 
Further,  the  GOQ  argues  that,  at 
verification,  the  GOC  demonstrated  that 
SSA  is  a  research  program  with  pubUcly 
disseminated  residts.. 

Department's  Position:  We  disagree 
that  the  Department  should  reconsider 


its  finding  on  TI.  In  the  cases  cited  l^ 
the  GOQ  (Certain  Steel  from  Mexico  and 
Steel  Products  from  Sweden),  the  only 
issue  was  whether  the  programs  were 
coimtervailable  (i.e.,  whether  results 
were  publicly  available),  not  whether 
the  program  funded  "research."  As 
outlined  in  the  Swine  Tenth  Review 
Results,  the  latter  issue  entails  a  more 
complex  analysis.  We  analyzed  TI  in 
detail  and  determined  that  its 
application  review  process,  eligibility 
requirements,  purposes,  and  types  of 
projects  funded  were  more  typical  of  a 
technological  assistance  program  than 
that  of  a  research  and  development 
program.  We  continue  to  fina  that  TI  is 
appropriately  classified  as  a  technical 
assistance  program,  which 
accommodates  products  already  existing 
in  the  market  and  which  tests  them  for 
their  usage  in  a  specified  geographic 
area,  Quebec. 

We  find  that  the  GOQ  has  presented 
no  new  information  or  evidence  of 
changed  circumstances  that  warrant  the 
Department's  reexamination  of  the 
countervailability  of  TI.  Therefore, 
consistent  with  long-standing  practice, 
the  Department  did  not  reexamine  the 
countervailability  of  TI  in  this 
administrative  review.  With  regard  to 
SSA,  as  discussed  above,  because  the 
benefit  fit>m  this  program  is  so  small 
that  it  has  no  impact  on  the  overall 
subsidy  rate,  a  determination  of  whether 
this  program  is  countervailable  was  not 
warranted. 

Coimnent  3:  Reexamination  of 
Programs  found  Noncountervailable. 
The  GOQ  asserts  that,  if  the  Department 
determines  a  program  does  not  confer 
countervailable  benefits,  the  Department 
should  then  determine  the  program 
noncoimtervailable,  and  thus  should  not 
reinvestigate  this  program  in  future 
reviews.  This  implies  that,  since  the 
Department  found  Research  and  SSA  to 
not  confer  countervailable  benefits, 
these  programs  are  not  coimtervailable. 
With  regard  to  Research,  the  GOQ 
further  argues  that  once  the  Department 
determines  that  research  results  are 
publicly  available,  the  program  is 
noncountervailable  and  there  is  no 
justification  to  revisit  this  program  in 
future  reviews. 

Department's  Position:  We  disagree 
with  the  GOQ  that  reexamination  of  the 
Research  and  SSA  programs  is  not 
warranted  in  future  reviews.  The 
Department's  current  practice  with 
re^rd  to  research  and  development 
programs  is  that  research  resiUts  must 
be  publicly  available  with  no 
restrictions.  Since  the  verified  standard 
contracts  under  the  Research  program  of 
the  Agri-Food  Agreement  contain  a 
patent  clause  authorizing  non- 
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disclosure  of  research  results  with 
commercial  value,  the  Department 
cannot  make  a  determination  on  the 
public  availability  of  research  results 
until  projects  are  completed  in 
subsequent  reviews,  llierefore,  we  will 
continue  to  examine  the  Research 
program  in  fut\ire  reviews.  In  addition, 
we  have  never  made  a  finding  on  the 
countervailability  of  the  SSA  program. 
Therefore,  we  will  continue  to  examine 
the  SSA  program  in  subsequent  reviews. 

Comment  4:  Whether  FISI  is 
Countervailable.  The  GOQ  claims  that 
the  Department  may  not  rely  upon  its 
prior  coimtervailabihty  determination 
for  FISI  in  the  sixth  review  as  the  basis 
for  finding  FISI  countervailable  in  this 
review.  (FISI — Farm  Income 
Stabilization  Insurance — is  an  income 
insurance  program  for  farmers,  financed 
by  the  provincial  government,  Quebec 
and  the  producers.)  The  GOQ  argues 
that,  because  in  the  two  review  periods 
prior  to  the  sixth  review  and  also  in  the 
pork  investigation,  three  binational 
panels  foimd  FISI  noncountervailable, 
collateral  estoppel  precludes  t4.e 
Department  from  continuing  to 
investigate  FISI.  See  Live  Swine  from 
Canada;  Amendment  to  Final  Results  of 
Coimtervailing  Duty  Administrative 
Review,  58  FR  26115,  26116  (April  30, 
1993);  Live  Swine  from  Canada; 
Amendment  to  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  58  FR  47123  (Septem!.er  7, 
1993);  In  the  Matter  of  Fresh,  Chilled 
and  Frozen  Pork  from  Canada,  13 
I.T.R.D.  1655, 1661-1662  (Mardi  8, 
1991).  The  GOQ  contends  that 
reconsideration  of  the  facts  on  the 
record  in  the  instant  review 
demonstrates  that  FISI  is  not 
countervailable  based  on  the  number  of 
users,  no  dominant/disproportionate 
use.  no  GOQ  discretion  in  conferring 
benefits,  and  integral  linkage  with  crop 
insurance. 

Petitioner  asserts  that  the  GOQ  has 
made  the  same  arguments  regarding  the 
countervailability  of  FISI  in  previous 
reviews.  Because  the  record  in  this 
review  does  nbt  provide  evidence  that 
FISI  is  not  countervailable,  petitioner 
maintains  that  the  Department  should 
continue  to  treat  this  program  as  a 
countervailable  subsidy. 

Deportment's  Paction:  We  agree  with 
petitioner  that  FISI  is  countervailable.  A 
full  analysis  of  the  Department's 
coimtervailability  determination  is 
discussed  in  Live  Swine  from  Canada; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  59  FR  12243 
(March  16, 1994)  (Swine  Sixth  Review 
Results).  As  we  explained  in  Live  Swine 
from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 


Reviews,  61  FR  52408  (October  7, 1996) 
(Swine  Seven.  Eight,  and  Nine  Review 
Results);  the  remand  determinations 
issued  pursuant  to  panel  decisions  in 
prior  reviews  requested  the  Department 
to  reconsider  certain  aspects  of  the 
underlying  methodolog^  used  in  those 
determinations.  Because  panel  decisions 
are  binding  only  on  the  proceeding  of 
that  respective  review,  none  of  these 
remand  determinations  require  the 
Defmrtment  to  establish  a  policy 
affecting  all  subsequent  reviews,  as  they 
are  based  on  different  administrative  - 
records. 

Furthermore,  as  explained  in  Swine 
Seven,  Eight,  and  Nine  Review  Results, 
where  the  I>epartment  has  determined  a 
program  to  be  countervailable,  it  is  the 
Department's  policy  not  to  reexamine 
the  issue  in  subsequent  reviews  unless 
new  information  or  evidence  of  changed 
circumstances  is  submitted  which 
warrants  reconsideration.  In  this  review, 
the  GOQ  has  presented  the  same 
arguments  as  in  previous  reviews  but 
provided  no  new  information  or 
evidence  of  changed  circumstances 
concerning  the  countervailability  of 
FISI.  Therefore,  the  Department  has  not 
reexamined  the  coimtervailability  of 
FISI  in  this  administrative  review. 

Comment  5:  Whether  FISI,  Crop 
Insurance,  and  Supply  Management  are 
Integrally  Linked.  The  GOQ  argues  that 
FISI,  Crop  Insurance,  and  Supply 
Management  work  together  to  meet  a 
common  objective  of  providing  income 
insurance,  and  are  therefore,  integrally 
linked  even  though  they  may  not  m^t 
the  current  standard  set  by  the 
Department.  Because  the  integral 
linkage  test  is  so  narrowly  defined  and 
constantly  being  refined,  the  GOQ 
contends  that  the  standard  for  integral 
linkage  can  never  be  met.  Nevertheless, 
the  GOQ  maintains  that  these  three 
programs  should  be  found  to  be 
integrally  linked  in  this  review  because 
the  legislative  history  demonstrates  that 
the  intention  of  Quebec's  National 
Assembly  was  to  create  a  scheme  of 
income  protection. 

Petitioner  contends  that  the  same 
arguments  were  raised  by  the  GOQ  in 
several  previous  proceetUngs  vt^ere  the 
Department  correctly  determined  that 
these  programs  were  not  integrally 
linked.  Therefore,  petitioner  maintains 
that  the  Department  should  continue  to 
countervail  HSI  benefits  in  full. 

Department's  Position:  We  disagree 
with  the  GOQ  that  FISI.  Crop  Insurance, 
and  Supply  Management  are  integrally 
linked.  In  Swine  Seven,  Eight,  and  Nine 
Review  Results,  we  explained  in  detail 
oin  integral  link^e  analysis  of  FISI, 
Crop  Insiirance,  and  Supply 
Management.  In  these  previous  reviews. 


we  found  the  programs  were  not 
integrally  linked  because  of  differences 
in  the  purposes  of  the  programs, 
manners  of  funding,  and  the  lack  of 
conclusive  evidence  of  a  government 
policy  to  treat  industries  equally.  There 
is  no  new  evidence  on  the  recond  of  this 
review  that  would  warrant  the 
reconsideration  of  our  finding  that  these 
programs  are  not  integrally  linked. 

Comment  6:  Whether  the  Departrnent 
Double-Counted  Benefits  under  FISI. 
The  GOC,  the  GOQ,  and  the  CPC  argue 
that  the  Department  double-counted 
Transition  Scheme  benefits  paid  by  the 
GOC  and  the  GOQ  into  Quebec's  FISI 
fund.  Furthermore,  according  to  the 
GOQ  and  the  CPC.  after  the  liquidation 
of  NTSP  (National  Tripartite 
Stabilization  Program  is  a  federal 
program  which  provided  price  support 
payments),  the  GOQ  transferred  their 
share  of  the  NTSP  surplus  to  the  FISI 
account  using  this  to  match  the 
additional  assessment  paid  into  FISI  by 
producers.  The  GOQ  contends  that  the 
Farm  Income  Stabilization  Act  dictates 
that  the  GOQ  shall  pay  into  FISI  an 
amoimt  double  that  of  the  amount  paid 
by  insured  farmers,  no  more  and  no  less. 
Since  the  Department  did  not 
countervail  the  NTSP  surplus  payouts 
for  producers  enrolled  in  FISI  that  were 
transferred  into  the  FISI  account  in 
Swine  Tenth  Review  Results.  CPC 
argues  that  the  Department  should 
apply  this  same  practice  and  aaly 
countervail  FISI  payouts  to  producers. 

When  the  National  Transition  Scheme 
for  Hogs  (Transition  Scheme),  a 
temporary  successor  program  to  NTSP 
funded  by  the  federal  and  provincial 
governments,  provided  payments  to  hog 
producers  during  the  POK.  the  producer 
members  of  FISI  decided  that  their 
payouts  should  be  transferred  to  the 
FISI  account  and  become  a  portion  of 
their  required  contribution.  Thus,  the 
GOC  and  the  CPC  contend  that  this 
transfer  of  funds  should  not  be 
countervailed  until  the  producers 
receive  FISI  payouts.  In  sum,  ^ 

respondents  argue  that  the  producers' 
contribution  is  being  coimtervailed 
twice,  once  going  into  the  FISI  accoimt 
and  the  second  time  going  out  of  the 
FISI  account  to  the  producers. 

Petitioner  claims  that,  although 
Quebec  producers  did  not  receive  a 
tangible  contribution  from  the 
Transition  Scheme  in  the  form  of  a  ca^ 
payment,  they  benefitted  from  these 
funds  because  they  were  not  required  to 
make  their  normal  contribution  to  FISI 
out  of  their  own  monies.  Petitioner 
further  argues  that  the  decision  by 
Quebec's  hog  producers  to  use  their 
Transitions  Sdieme  payments  to  meet 
their  financial  obligation  to  FISI  was  a 
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question  of  |i^nn  that  did  not  roduce  or 
eliminate  thJEl  benefit  acxauing  to  the    '" 
producers  as  a  result  of  the  Transition 
Scheme  pro^^am.  Therefore,  petitioner 
supports  the  penartment's  view  in 
accounting  ft|r  this  anomaly  in  the 
distribution  li^iechanism  of  the  subsidy. 

With  respe<:t  to  the  additional 
infusion  of  f^nds  into  the  FlSI^ccount 
by  the  Queb^  government,  petitioner 
argues  that,  despite  the  GOQ's  argument 
that  these  funids  are  the  Quebec 
Government's  regular  assessment,  the 
language  in  the  Regie's  Annual  Report  is 
clear  that  thaije  are  two  separate 
contributions,  the  Quebec  Government's 
ragular  assesttient  for  the  fiscal  year 
and  these  additional  funds.  Petitianer 
iurther  arguefi  that  the  GOQ  did  not 
address  the  [)oint  that  in  making  the 
infurion,  thejgovemment  did  not 
stipulate  thatlhese  additional  Quebec 
Govonment  nmds  would  be  repaid  by 
producers,  eittier  by  an  increase  in 
producer  preniums  or  a  decrease  in 
producer  payouts.  Petitioner  asserts  that 
absent  such  conditions,  the 
Department's!  decision  to  treat  the 
infusion  as  a>»ant  is  lawful  and  should 
be  preserved  fii  its  final  determination. 

Department's  Position:  The 
Deportment  agrees  with  the 
respondents,  bx  part,  that  there  was 
doubleH»unting  with  regard  to  the 
GOQ's  contriblition  into  FISI  of  their 
share  of  the  tttSP  Surplus.  However, 
the  DepartmMit  disagrees  that  the 
Transition  Schbme  benefits  to  the 
producors  wet#  incorrectly 
countervailed! 

The  nSI  pr(i^ram,  by  law,  must  be 
funded  one-thiH  by  the  producers 
enrolled  in  th^  program  and  two-thirds 
by  the  GOQ.  TJI^erefore.  when  HSI 
payments  are  made  to  participating 
producera,  thej  Department  only 
calculates  a  benefit  equal  to  two-thirds 
of  the  payouts  in  order  to  countervail 
only  the  portipn  of  the  payment 
contributed  by  the  government.  During 
the  POR,  the  producers  and  the  GOQ 
made  their  regUar  contributions  into 
the  FISI  fimd.  FISI  also  received 
additional  assessments  on  behalf  of  both 
the  producers  a^d  the  GOQ.  In  the 
preliminary  results,  we  determined  that 
the  GOQ's  additional  contribution  to 
FISI  was  countervailable  in  full.  After 
further  examination  of  the  record 
evidence  in  thi^  review,  we  have 
determined  thaltthe  GOQ's  contribution 
represents  the  OOQ's  share  of  NTSP 
surplus  funds.  Any  benefit  that  will 
result  from  the  (JOQ's  portion  of  the 
NTSP  surplus  Ur|ll  be  countervailed 
whdn  future  pavknents  are  made  to  the 
enrolled  produc  irs  under  FISI. 
Therefore,  for  t]  i^  final  results,  we  are 


not  countervailing  the  GOQ  portion  of 
the  NTSP  surplus. 

With  regardto  the  Thmsition  Scheme, 
we  have  appropriately  countervailed 
pwments  due  to  the  producera  (both 
federal  and  provincial  portions), 
including  payments  due  to  prodiicen 
enrolled  in  FISI,  as  benefits  under  the 
Transition  Scheme.  The  Transition 
Scheme  provided  one-time  payments  to 
producera  for  hogs  marketed  between 
April  3, 1994,  and  December  31, 1994. 
Und«r  the  T^ransition  Scheme,  hog 
producera  received  Can$1.50  from  the 
GOG  and  a  matching  Can$1.50  from  the 
provincial  governments.  During  the 
POR,  producera  in  the  provinces  of 
Alberta.  Manitoba,  New  Brunswick, 
Ontario,  Quebec  (who  were  not  enrolled 
in  FISI),  and  Saskatchewan  received 
their  Transition  Scheme  payments 
directly.  Quebec  producera  enrolled  in 
FISI  were  also  entitled  to  a  direct 
payment  for  each  hog  marketed  during 
the  applicable  period.  As  explained  in 
the  preliminary  results,  however,  the 
portion  of  Transition  Scheme  funds  due 
to  producera  who  participated  in  FISI 
was  transfcHTOd  to  FISI,  rather  than  paid 
out  directly  to  the  producera  as  was  the 
case  with  non-participants  in  FISI.  See, 
Regie  des  assurances  agricoles  du 
Quebec  1995-1996  Annual  Report,  at 
24,  Exhibit  F  of  the  December  20, 1996 
Questionnaire  Response  of  the 
Government  of  Quebec.  Because  the 
Transition  Scheme  payouts  were 
government  funds  which  were 
specifically  provided  to  hog  producera, 
the  payments  are  countervailable  in  full. 
Whether  the  producers  received  the 
money  directiy  (as  non-FISI  producera 
did),  or  whether  they  chose  to  have  it 
deposited  in  their  FISI  account  to  cover 
their  required  contribution  to  FISI,  this 
does  not  change  the  fact  that  the 
payments  made  imder  the  Transition 
Scheme  constitute  financial 
contributions  which  benefit  hog 
producera.  Instead  of  receiving  the 
money  directly  under  the  Transition 
Scheme  and  using  it  to  pay  their  PISI 
assessments,  the  producera  simply 
instructed  the  Government  to  deposit 
the  money  due  to  them  into  their  FISI 
account.  Under  either  scenario,  the 
Transition  Sdieme  payments  are  fully 
countervailable.  Moreover,  there  is  no 
double-counting  of  FISI  payouts  because 
we  are  only  coimtervailing  two-thirds  of 
•the  FISI  payouts,  which  reflects  the 
portion  contiibuled  by  the  GOQ,  and  we 
are  not  countervailing>the  one-third 
portion  for  which  prwlucere  are 
responsible. 

Comment  7:  Cash  Deposit  Adjustment 
for  the  National  Transition  Scheme 
Program.  The  GOG  and  the  CPC  argue 
that  the  Department  should  be 


consistent  with  its  previous  decision 
stated  in  the  Swine  Tenth  Review 
Results  by  adjusting  the  cash  deposit  for 
this  program  to  zero  "to  reflect  that  this 
program  has  been  tenninated  and  there 
are  no  residual  benefits."  The  GOC  and 
the  CPC  cmtest  the  Department's 
preliminary  determination  in  this 
review  that  residual  benefits  may 
continue  to  accrue  imder  this  program 
even  though  the  program  has  been 
terminated  and  there  was  no  new 
information  or  evidence  of  changed 
circumstances. 

Deportoienrs  Position;  We  disagree 
wiUi  U»e  GOC  and  CPC  that  the  cash 
deposit  rate  for  the  Transition  Scheme 
should  be  adjusted  to  zero  in  this 
review.  As  we  explained  in  the  previous 

review,  we  adjust  the  cash  deposit  rate  - 
only  when  there  has  been  a  program- 
wide  change,  such  as  termination,  and 
there  are  no  residual  benefits.  In  the 
tenth  review,  we  expensed  tiie  benefit 
received  fiom  this  program  and  verified 
Uiat  all  the  payouts  under  the  Transition 
Scheme  had  b«en  made  prior  to  our 
preliminary  results  in  that  review.  On 
this  basis,  we  did  not  include  the 
Transition  Scheme  in  the  cash  deposit. 
(See  Swine  Tentii  Review  Results.)  In 
the  instant  review,  however,  we  found 
that  the  payouts  made  during  this  POR 
were  greater  than  0.5  percent  of  total 
sales  of  swine  for  the  POR.  and.  as  such, 
must  be  allocated  over  time.  When  a 
subsidy  is  allocated  over  time,  there 
will,  of  course,  be  benefits  continuing 
under  a  program  for  the  entire  allocation 
period,  which  in  this  case  is  three  yeare. 
(See  Allocation  Methodology  section  of 
this  notice.)  Because  there  will  still  be 
benefits  accruing  from  this  program  in 
two  subsequent  reviews  periods  (until 
March  1998)  due  to  the  allocation 
period,  we  appropriately  have  not 
adjusted  the  cash  deposit  rate  to  zero. 
This  is  consistent  with  our  treatment  of 
adjusting  the  cash  deposit  rate  for  die 
SHARP  program  in  Swine  Tenth  Review 
Resiilts. 

Comment  8:  De  Minimis  Calculation. 
The  CPC  disagrees  with  the 
Department's  new  de  minimis 
calculation  and  argues  that  (1)  the 
previous  long-standing  methodology 
was  never  challenged;  (2)  there  is  no 
new  evidence  requiring  reexamination 
of  the  Department's  standard  practice; 
and  (3)  the  Department  failed  to  provide 
any  explanation  to  support  its  change  in 
practice  in  its  preliminary  results. 
Particularly,  the  CPC  questions  the  new 
methodology  used  to  calculate  the 
weighted-average  selling  price  in  which 
the  Department  had  adjusted  the  price 
to  account  for  dressed  weight  (i.e..  the 
prepared  hog  alter  slaughter);  whereas 
in  previous  reviews  no  adjustment,  with 
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regard  to  dressed  weight,  had  been 
made  to  the  reported  average  selling 
price. 

The  CPC  cites  several  cases,  (e.g.. 
Secretary  of  A  fficulturev.  United^ 
States,  347  U.S.  645.  653-54  (1954); 
Alhambra  Foundry  Co.,  v.  United 
States,  685  F.Supp.  1252, 1258  (OT 
1988);  Cinsa.  Sj\.  de  C.V.  v.  United 
States,  966  F.  Supp.  1230, 1238  (OT 
1997);  Mantex  v.  United  States,  841  F. 
Supp.  1290  (OT  1993)  Aficro/j 
Technology  v.  United  States,  893  F. 
Supp.  21  (CIT 1995);  Queen's  Flowers 
de  Colombia,  et  al.  v.  United  States,  Slip 
Op.  97-120  (1997  WL  633824)  (OT  Aug. 
25. 1997))  supporting  their  argument 
that  the  Department  must  conform  to 
prior  decisions  or  explain  its  reason  for 
departing  from  past  practice.  The  CPC 
al&o  bolsters  its  argimients  by  citing  a 
North  American  Free  Trade  Agreement 
Binational  Panel  decision  [In  the  Matter 
of:  Live  Swine  from  Canada,  Panel  No. 
USA-94-19G4-01,  at  8  (May  30, 1995)) 
that  states  that  Commerce  must  provide 
"a  comprehensive  and  reasoned 
analysis  for  reversing  its  former  policy." 
Lastly,  the  CPC  argues  that  principles  of 
administrative  law  require  the 
Department  to  "supply  a  reasoned 
analysis  indicating  that  prior  policies 
and  standards  are  being  deUberately 
changed,  not  casually  ignored."  Greater 
Boston  Television  Corp.  F.C.C.,  44  F.2d 
841,  852  (D.C.  Cir.  1970),  cert,  denied, 
403  U.S.  923. 

If  the  Department  decides  to  maintain 
the  calculation  methodology  used  in  its 
preliminary  results,  the  CPC  argues  that 
the  Department  must  also  then  take  into 
account  an  additional  adjustment  for  a 
quality  premium.  Otherwise,  the 
Department  must  return  to  its  prior  de 
minimis  calculation  methodology  where 
no  adjiistment  is  made  to  the  weighted- 
average  selling  price  of  dressed  weight. 

Petitioner  argues  that  changes  in 
methodology  are  just  minor  revisions  of 
the  Department's  calculation  methods  in 
this  review,  and  the  Department  should 
continue  to  follow  this  adjustment  in 
the  final  results. 

Department's  Position:  We  disagree 
with  the  CPC  that  we  have 
inappropriately  changed  the  de  minimis 
calculatioo  in  this  review.  The 
methodology  used  to  calculate  the  de 
minimis  level  remains  basically  the 
same  as  that  applied  in  prior  reviews, 
except  for  an  adjustment  which  has 
become  necessary  as  a  res\ilt  of  an 
inconsistency  detected  by  the 
Department  in  this  review,  related  to  the 
weight  of  the  hog  before  and  after 
slaughter. 

As  duly  noted  by  the  CPC.  since  the 
fourth  annual  review  of  this  order,  our 
calculation  of  the  de  minimis  rate  was 


as  follows:  (1)  For  each  province,  we 
calculated  an  average  selling  price  for 
the  POR;  (2)  we  then  multiplied  the 
average  selUng  price  by  the  province's 
percentage  of  total  exports  of  market 
hogs  to  the  United  States;  (3)  we  then 
summed  the  provinces'  weight-averaged 
prices  to  derive  at  a  Canada-wide 
weighted-average  price  for  market  hogs; 
(4)  we  finally  derived  the  de  minimis 
rate  by  multiplying  the  weighted- 
average  selling  price  per  kilogram  by 
one  half  of  one  percent;  and  (5)  we  then 
compared  that  per  kilogram  rate  to  the 
calculated  per  kilogram  subsidy  rate  to 
determine  whether  the  calculated 
subsidy  rate  was  above  or  below  de 
minimis. 

However,  until  this  review,  we  had 
overlooked  the  fact  that,  although  we 
had  requested  information  on  live  swine 
(market  hogs  weigh  on  the  average  100 
kilograms,  according  to  industry 
standards)  with  regard  to  average  selling 
prices  and  average  weights  during  the 
POR,  the  data  provided  in\he  response 
was  based  on  dressed  weight  (i.e.,  the 
weight  of  the  prepared  hog  after 
slaughter,  which  is  approximately  80 
kilograms).  Prices  based  on  dressed 
wei^t  are  inappropriate  for  our 
calculations  because  the  benefit  rate  is 
calculated  and  applied  on  a  live  swine 
basis.  In  preparing  the  preliminary 
results  in  this  review,  we  realized  that 
in  order  to  be  consistent  between  the 
per  kilogram  subsidy  rate  calculation 
and  the  de  minimis  calculation,  we 
should  have  been  adjusting  the  selling 
price,  provided  in  the  response  and 
clearly  labeled  "Canadian  dollars  per 
kilogram  dressed  weight,"  to  align  it 
with  the  calculation  of  the  per  kilogram 
subsidy  rate,  which  is  based  on  live 
swine.  Therefore,  as  explained  in  the 
calculation  memorandum  for  the 
preliminary  results,  to  make  this 
adjustment,  we  multiplied  the 
weighted-average  selling  price  per 
kilogram,  (provided  in  the  response)  by 
the  weighted-average  dressed  weight  of 
the  market  hog  to  obtain  the  total  price 
paid  to  the  producer  for  one  hog.  We 
divided  this  amount  by  100  kilograms  to 
construct  the  average  per  kilogram  price 
of  a  live  hog  (as  stated  above,  the 
average  weight  of  a  market  hog  is  100 
kilograms).  As  in  prior  reviews,  we  then 
derived  the  specific  de  minimis  rate  for 
live  swine  by  multiplying  the  adjusted 
weighted-average  selling  price  per 
kilogram  by  one  half  of  one  percent. 

This  change  makes  a  necessary 
refinement  in  our  methodology  in  that 
the  average  prices  used  in  our 
calculations  are  now  congruous  with  the 
basis  of  the  subsidies  reported.  In  fact, 
when  we  calculate  the  subsidy  rate  per 
kilogram,  we  use  the  number  of  market 


hogs  produced  in  Canada  multiplied  by 
100  Idlograms  which  is  the  reported 
average  weight  of  a  live  hog.  Similarly, ' 
in  assessing  the  duties,  the  Customs 
Service  applies  the  applicable  duty  rate 
to  the  wei^t  of  the  live  swine  entering 
the  United  States.  Therefore,  the 
weighted-average  prices  used  in  our 
calculations  now  appropriately 
correspond  to  the  finding  of 
subsidization  and  imposition  of 
coimtwvailing  duties. 

In  the  final  results  of  this  review,  we 
made  two  further  minor  changes  to  our 
methodology  to  ensure  consistency  in 
the  calculations.  The  first  change  affects 
the  average  Canadian  dressed  weight  of 
a  hog.  In  the  preliminary  results,  the 
average  Canadian  dressed  weight  was 
calculated  as  a  simple  average  of  the 
provincial  average  weights,  even  though 
the  selling  price  was  calculated  on  a 
weighted-average  basis.  To  be  consistent 
in  the  final  results,  both  the  Canada- 
wide  weight  and  the  Canada-wide 
selling  price  are  calculated  on  a 
weighted-average  basis. 

Tne  second  change  afiiacts  the 
calculation  of  the  value  of  total 
Canadian  production  of  live  swine  for 
purposes  of  determining  whether  grants 
should  be  expensed  or  allocated.  In  the 
final  results  of  review,  to  derive  the 
value  of  total  Canadian  production  of 
live  swine,  we  have  used  the  adjusted 
price  rather  than  the  dressed  weight 
price  used  in  the  preliminary  results. 
This  change  did  not  result  in  a  different 
outcome  for  the  expensing  of  grants 
received  during  the  POR. 

By  making  the  adjustments  described 
above,  we  corrected  the  discre{>ancy 
between  price  and  weight  so  that  now 
the  weighted-average  selling  price  used 
in  the  de  minimis  calculation  and  the 
grant  calculations  reflects  the  weight  of 
a  live  swine.  This  allows  us  to  maike  an 
apples-to-apples-comparison,  i.e..  the 
subsidy  benefit,  the  duty  rate,  the 
selling  price  used  in  calculating  the  de 
minimis  rate,  and  the  grant  calculations 
are  now  all  based  on  the  weight  of  a  live 
swine. 

We  are  not  persuaded  by  the  CPC's 
arguments  that  if  we  adjust  for  dressed 
weight,  we  must  also  make  an 
adjustment  for  a  quality  premium.  In 
previous  reviews,  as  in  this  review,  the 
GOC  has  reported  average  selling  prices 
per  kilogram  and  average  weights  for 
market  hogs  (based  on  dressed  weight) 
with  no  qualifications.  We  examined 
Table  29  "Hogs:  Price  Range  of  Sales  at 
Marketing  Boards"  in  the  Livestock 
Market  Review  (Appendix  2  of  the 
GOC's  December  23, 1996  questioimaire  ^ 
response)  and  determined  that  the 
average  prices  for  the  industry  of  a  hog 
correspond  to  the  weighted-average 
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price  providM  in  Appendix  14  of  the 
GOC's  Decemoer  23, 1996  questionnaire 
response,  on  which  our  de  minimis 
calculation  i$  {based.  There  was  no 
mention  in  Hip  response  that  furthw 
adjustments  were  necessary  to  the 
figures  provia^.  Moreovw,  in  previous 
administrative  reviews,  none  of  the 
parties  made^tbe  argument  or  presented 
information  demonstrating  that  further 
adjustments  s)iould  be  made  to  the 
price.  Any  sikh  adjustments,  if 
warranted,  would  have  been  appropriate 
regardless  of  whether  any  adjustment 
bom  dressed  weight  to  hve  weight  is 
made. 

As  demonstrated  above,  the 
adjustment  to  the  weighted-average 
selling  price  in  this  review  was  a 
necessary  me^odological  adjustment  to 
correct  the  identified  discrepancy 
between  our  iie  minimis  calculation  and 
calculation  of  Subsidy  benefits.  It  is  a 
well-settled  ppnciple  of  administrative 
law  that  an  agency  must  be  accorded 
substantial  fl^:0bility  to  refine  and 
reformulate  it$i  practice,  and  that  such 
methodologies  changes  survive  judicial 
scrutiny  as  lo^  as  the  agency  provides 
an  explanatioofor  its  departure  fitim 
prior  practice  and  has  not  otherwise 
acted  arbitrarily.  See  Cultivos 
Miramonte  S.]f(.  v.  United  States.  No. 
96-O9-02222J  i997  Q.  Intl.  Trade 
LEXIS  136.  at  n2  (CTT  Sept.  17, 1997) 
(citing  Davila-Bardales  v.  INS,  27  F.3d 
1  (1-  Cir.  19941);  British  Steel  pic  v. 
United  States  1^79  F.  Supp,  1254. 1306- 
07  (OT  1995)3  Uantex.  Inc.  et  al.  v. 
United  States,  641  F.  Supp.  1290. 1302- 
03  (Crr  1993).  In  the  instant  review,  we 
explained  the  basis  for  our  change  in  the 
preliminary  results,  which  enabled 
interested  partiies  to  comment  on  this 
change  in  the  tontext  of  the  final 
results.  We  have  fully  considered  these 
comments,  but  as  detailed  above,  we 
continue  to  find  that  the  adjustment  to 
the  weighted-average  selling  price  used 
in  our  de  minii^is  calculation  is  a 
necessary  refiiit  iment  to  ensure 
consistency  in  Lur  calculations. 
Moreover,  our  l^xamination  of  the  record 
evidence  did  njcit  reveal  that  an 
additional  adjustment  is  necessary  to 
account  for  differences  in  quality 
premium.  Unlijke  the  cases  cited  by  the 
CPC— all  of  which  are  instances  where 
the  reviewing  ^ithority  determined  that 
the  agency  failed  to  provide  an 
explanation  to  support  its  deviation 
bom  prior  practice — we  have  fully 
explained  the  rationale  for  our  change 
in  the  calculation  methodology,  and  this 
explanation  is  supported  by  the  record 
evidence  of  thi^icase.  Under  these 


circumstances, 
changed  our  de 


We  have  not  arbitrarily 
.  ninimis  calculation  in 


violation  of  long-standing 
administrative  principles.  See  e.g., 
Cultivos  Miramonte,  at  •IS,  n.7  (stating 
that  an  agency  arbitrarily  changes  its 
practice  when  (1)  the  factual  findings 
supporting  the  changes  are  not 
supported  by  record  evidence.  (2)  the 
rationale  provided  violates 
administrative  law,  or  (3)  the  agency  has 
offended  standards  of  procedural 
fairness.)  Therefore,  we  are  continuing 
to  apply  the  new  methodology  in 
calculating  the  de  minimis  rate. 

Comment  9:  Change  in  Calculation 
Methodology  for  National  Transition 
Scheme  Program.  The  CPC  argues  that 
the  Department  has  significantly 
changed  its  calculation  methodology  of 
the  Thmsition  Scheme  program 
whereby  the  grant  amoimt  received  is 
110  longer  compared  to  the  total  value  of 
live  swine  sales  in  Canada  but  to  the 
value  of  live  swine  sales  in  oidy  the 
provinces  receiving  grants  during  the 
FOR.  Such  major  chsmges  in 
methodology,  the  CPC  asserts,  either 
require  new  information  indicating  the 
need  for  the  change  or  an  explanation. 
Therefore,  because  the  Transition 
Scheme  is  a  national  program,  the  CPC 
argues  that  the  calculation  determining 
whether  to  expense  grants  received  or  to 
allocate  them  to  the  year  of  receipt 
shoidd  compare  the  grant  amoimt 
received  to  the  value  of  total  live  swine 
sales  in  Canada.  The  CPC  also  contends 
that  the  Department's  formiUa  for 
allocation  of  grants  uses  an  incorrect 
national  average  selling  price,  Can$1.28, 
in  analyzing  the  Transition  Scheme  and 
the  NTSP  surplus. 

In  contrast,  petitioner  argues  that  the 
changes  in  methodology  to  achieve  a 
more  accurate  countervailing  duty  rate 
are  nothing  more  than  miam  revisions, 
which  are  not  imlawful  and  are  in  the 
realm  of  the  Department's  discretion. 
Thus,  petitioner  maintains  the 
Department  should  continue  to  follow 
the  preliminary  results  methodology  in 
Ihe  final  results. 

Department's  Position:  We  agree  with 
the  QPC,  in  part.  Because  the  Transition 
Scheme  is  a  nation-wide  program,  the 
grant  amount  received  should  be 
compared  to  the  total  value  of  live 
swine  sales  in  Canada  vdiich  we  have 
constructed  for  the  FOR.  See  Swine 
Tenth  Review  Results.  Accordingly,  we 
have  made  the  necessary  adjustment  in 
these  final  results  by  comfwring  the 
benefit  to  the  value  of  the  total  national 
production  during  the  FOR.  We  made 
the  same  correction  to  the  calculations 
of  the  benefit  received  by  producers 
from  the  distribution  of  the  NTSF 
surplus,  which  is  also  a  nation-wide 
program.  Therefore,  the  grant  amount 
received  under  this  program  is  also 


compared  to  the  total  value  of  Uve 
swine  sales  in  Canada. 

However,  we  do  not  agree  with  the 
CPC  that  we  have  used  an  incorrect 
selling  price  of  Can$1.28  to  analyze 
whether  the  Transition  Scheme  and  the 
NTSF  surplus  should  be  allocated  over 
time.  In  our  preliminary  results,  the 
selling  price  used  for  this  calculation 
was  bamd  on  a  Uve  hog.  In  these  final 
results  of  review,  the  Department  has 
determined  that  the  Can$1.54  national 
weight-averaged  selling  price  based  on 
dressed  weight  should  be  changed  to 
Can$1.29  to  reflect  the  weight  of  a  live 
swine.  (See  Department's  Position  in 
Conunent  8  above).  The  appUcable 
provincial  average  selling  price  should 
likewise  be  adjusted  in  the  grant 
allocation  calculations  for  provincial 
programs.  Therefore,  for  these  final 
results,  we  have  adjusted  the  selling 
price  to  reflect  that  of  a  live  hog  rather 
than  a  dressed  hog. 

Final  Results  of  Review 

For  the  period  April  1. 1995  through 
March  31, 1996,  we  determine  the  net 
subsidy  for  Uve  swine  from  Canada  to 
be  Can$0.0071  per  kilc^ram. 

We  will  instruct  the  Customs  Service 
to  assess  countervailing  duties  of 
Can$0.0071  per  kilogram  on  shipments 
of  Uve  swine  bom  Canada  exported  on 
or  after  April  1, 1995  and  on  or  before 
March  31, 1996.  The  cash  deposit  is 
Can$0.00S5  per  kilogram,  which  is  de 
minimis.  Accordingly,  the  Department 
wiU  also  instruct  the  U.S.  Customs 
Service  to  waive  cash  deposits  on 
shipments  of  aU  Uve  swine  bom  Canada 
entered,  or  withdrawn  frtjm  warehouse, 
for  consumption  on  or  after  the  date  of 
pubUcation  of  this  notice.  The  cash 
deposit  rate  is  different  than  the 
assessment  rate  because  we  have  taken 
into  account  program-wide  changes  in 
calculating  the  cash  deposit  rate.  These 
program-wide  changes  are  the 
termination  of  the  following  programs 
with  no  residual  benefits:  Feed  Freight 
Assistance  Program.  SHARP,  ACBOP, 
Saskatchewan  Livestock  Investment  Tax 
Credit,  Saskatchewan  Livestock 
FaciUties  Tax  Credit,  and  NTSP 
Siirplus. 

Tnis  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  i^PO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 
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This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  January  7, 1998. 
Robert  S.  LaRuwa, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  9»-945  Filed  1-13-98;  8:45  am) 

tajJNO  COOE  3610-OS-P 

DEPARTMErfT  OF  COMMERCE 
international  Trade  Administration 

Export  TrafJe  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  88- 
00002. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Olde  South  Traders,  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Secretary  is  revoking  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  Olde  South 
Traders,  Inc. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  202/482-5131.  This  is 
not  a  toll-fi«e  number. 
SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290, 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue- export  " 
trade  certificates  of  review.  The 
regulations  implementing  Title  HI  ("the 
Regtdations")  are  foimd  at  15  CFR  part 
325  (1997).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
23, 1988  to  Olde  South  Traders,  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018.  §325.i4(a)  of  the 
Regulations.  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(§  325.14(b)  of  the  Regulations,  15  CFR 
325.14(b)).  Failiure  to  submit  a  complete 
aimual  report  may  be  the  basis  for 
revocation  (§  325.10(a)  and  325.14(c)  of 
the  Regulations,  15  CFR  325.10(a)(3) 
and  325.14(c)). 

On  May  13, 1997,  the  Department  of 
Commerce  sent  to  Olde  South  Traders, 
Inc.  a  letter  containing  annual  report 


questions  with  a  reminder  that  its 
annual  report  was  due  on  July  7, 1997. 
Additional  reminders  were  sent  on 
August  7, 1997  and  on  September  12, 
1997.  The  Department  has  received  no 
written  response  from  Olde  South 
Traders,  Inc.  to  any  of  these  letters. 

On  November  20, 1997,  and  in 
accordance  with  §  325.10(c)(1)  of  the 
Regulations,  (15  CFR  325.10(c)(1)),  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  Olde.South 
Traders,  Inc.  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate  for  failure  to  file  an  annual 
report.  In  addition,  a  summary  of  this 
letter  allowing  Olde  South  Traders,  Inc. 
thirty  days  to  respond  was  published  in 
the  Federal  Register  on  November  26, 
1997  at  62  FR  63074.  Pursuant  to 
325.10(c)(2)  of  the  Regulations  (15  CFR 
325.10(c)(2)),  the  Department  considers 
the  failure  of  Olde  South  Traders,  Inc. 
to  respond  to  be  an  admission  of  the 
statements  contained  in  the  notification 
letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Olde 
South  Traders,  Inc.  for  its  failiu^  to  file 
an  annual  report.  The  Department  has 
sent  a  letter,  dated  January  8. 1998,  to 
notify  Olde  South  Traders,  Inc.  of  its 
determination.  The  revocation  is 
effective  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register  (325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations.  15  CFR 
325.10(c)(4)  and  325.11). 

Dated:  January  8, 1998. 

Morton  Schnabel, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

IFR  Doc.  98-825  Filed  1-13-98;  8:45  am) 
BILLMQ  COOE  SSIO-WI-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  91- 
00003. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Fabiano  &  Associates,  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Secretary  is  revoking  the 


certificate.  Tins  notice  simimarizes  the 
notification  letter  sent  to  Fabiano  k 
Associates,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  202/482-5131.  This  is 
not  a  toll-fi-ee  nimiber. 
SUPPt.EMENTARY  INFORMATION:  Tide  III  of 
the  Export  Trading  Company  Act  of 
1982  ("die  Act")  (Pub.  L.  97-290. 15 
U.S.C.  4011-21)  audiorizes  tiie 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Tide  HI  ("the 
Regulations")  are  foimd  at  15  CFR  part 
325  (1997).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
29. 1991  to  Fabiano  &  Associates.  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  E)epartment  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act.  15 
U.S.C.  4018.  §  325.14(a)  of  die 
Regidations,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(§  325.14(b)  of  die  Regulations.  15  CFR 
325.14(b)).  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations.  15  CFR 
325.10(a)(3)  and  32S.14(c)). 

On  May  20, 1997,  the  Department  of 
Commerce  sent  to  Fabiano  &  Associates. 
Inc.  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 
aimual  report  was  due  on  Jidy  14, 1997. 
Additional  reminders  were  sent  on 
August  7. 1997  and  on  September  12, 
1997.  The  Department  has  received  no 
written  response  fit>m  Fabiano  & 
Associates.  Inc.  to  any  of  these  letters. 

On  November  20, 1997,  and  in 
accordance  with  §  325.10(c)(1)  of  the 
Regulations,  (15  CFR  325.10(c)(1)),  die 
E)epartment  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  Fabiano  & 
Associates,  Inc.  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate  for  failing  to  file  an  aimual 
report.  In  addition,  a  summary  of  this 
letter  allowing  Fabiano  &  Associates. 
Inc.  thirty  days  to  respond  was 
published  in  the  Federal  Register  on 
Noveniber  26. 1997  at  62  FR  63074. 
Pursuant  to  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)),  the 
Department  considers  the  failure  of 
Fabiano  &  Associates,  Inc.  to  respond  to 
be  an  admission  of  the  statements 
contained  in  the  notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Fabiano 
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&  Assodatesj  ^c.  for  its  fiailuie  to  file 
an  annual  report.  The  Department  has 
sent  a  letter,  dated  January  8, 1998,  to 
notify  Fabiano  &  Associates,  Inc.  of  its 
detennination^  The  revocation  is 
effective  thirtjyl  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropiiats  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  publjUhed  in  the  Federal 
Register  (325jl0(c)(4)  and  325.11  of  the 
Regulations,  is  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  f^  325.11). 

Dated:  Januaijy  8, 1998. 
Mortm  Scfanabirf, 

Acting  Dinctmi  Office  of  Export  Tmding 

Company  Affaifi 

[FR  Doc  98-82^IFUed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnistratioi^ 

p.D.  oeo607A] 


J 


Smali  Takes  dll  Marine  Mammals 
Incidents  to  defied  Activities; 
Seismic  Haiafds  Investigations  in 
Puget Sound 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
'  Commerce.      1 

ACTION:  Noticej  of  issuance  of  an 
incidental  harassment  authorization. 


SUMMARY:  hi  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  munbersi  of  marine  mammals  by 
harassment  incidental  to  collecting 
deep-crustal  marine  seismic  data  in  the 
Puget  Sound/S^ts  of  Juan  de  Fuca 
igton  State  has  been 
:  Geological  Survey 


region  of  Wi 
issued  to  the  U 
(USGS) 
DATES:  This  8U1 
fit)m  January  1, 
1998. 


^orization  is  effective 
1998,  through  March  31, 


ADDRESSES:  The  japplication  and 
monitoring  plai^  authorization,  and 
environmental  ^issessment  (EA)  are 
available  by  writing  to  the  Chief,  Marine 
Mammal  DivisiiA.  OfBce  of  Protected 
Resources,  NMl^,  1315  East-West 
Highway,  Silver  iSpring,  MD  20910- 
3225,  or  by  tele^oning  one  of  the 
contacts  listed  (jsiee  FOR  FURTHER 
INFORMATION  COMTACT). 
FOR  FURTHER  INRQRMATION  CONTACT: 
Kenneth  R.  Holli^gshead,  Office  of 


Protected  Resources.  NMFS.  (301)  713- 
2055,  or  Brent  Noibeig.  Northwest 
Regional  Office,  NMFS.  (206)  526-6733 
SUPPLEMENTARY  MFORMATKM: 
Background 

Sections  101(a)(5)(A)  and  p)  of  the 
MMPA  (16  U.S.C  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mmnTn^iitf 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Pennission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
-    negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  sudi  taUng 
are  set  forth.  NMFS  has  defined 
"neghgible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  fiom  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  eBects  on 
annual  rates  of  recruitment  ot  survival." 

Section  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  estabfished  an 
expedited  process  by  which  citizens  of 
the  United  States  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment.  The  MMPA  now  defines 
"harassment"  as:  "...any  act  of  pursuit, 
torment,  or  annoyance  which  (a)  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild;  or  (b) 
has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  catising  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering." 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  conunent  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  July  2, 1997,  NMFS  received  an 
application  from  the  USGS.  on  behalf  of 


the  Seismic  Hazards  Investigations  in 
Puget  Sound  (SHIPS)  project,  requesting 
an  authorization  for  the  possible 
harassment  of  small  niunbers  of  several 
species  of  marine  mammals  incidental 
to  conducting  marine  seismic  surveys  in 
Puget  Sound,  WA.  The  survey  is  to 
collect  data  on  the  earthquake  hazards 
of  the  Puget  Sound  area.  Geological 
features  around  the  Puget  Sound  that 
might  produce  earthquakes  lie  obscured 
beneath  water,  city,  forest,  and  thick 
glacial  deposits.  As  a  result, 
investigators  must  use  sound  waves  that 
are  produced  by  an  array  of  airguns  to 
indirectly  view  these  features.  Because 
seismic  noise  from  the  proposed 
survey's  airguns  could  potentially  afiect 
marine  mammals  due  to  disturbance  by 
sound  (i.e.,  acoustic  harassment),  an 
incidental  harassment  authorization 
under  the  MMPA  is  warranted. 

The  main  goals  of  the  SHIPS  project 
concern  understanding  earthquake 
processes  and  mitigating  a  potential 
disaster,  not  earthquake  prediction. 
Geologists  have  clear  evidence  for  past 
earthquakes,  but  basic  geological 
information  about  earthquake  processes 
is  lacking.  To  close  this  critical 
information  gap,  the  SHIPS  consortium 
will  collect  seismic  reflection  and 
seismic  refraction  data  in  and  near 
Puget  Sound.  Seismic  reflection  data 
will  help  locate  potential  earthquake 
faults,  and  seismic  refraction  data  will 
show  the  speed  of  sound  waves  in  deep 
rocks.  These  data  together  will  reveal 
the  structure  and  physical  properties  of 
rocks  where  earthquakes  are  likely  to 
occiu'.  Information  from  onshore 
seismometers  will  reveal  where  deep 
rocks  could  focus  earthquake  waves  at 
the  surface  and  where  surface  sediment 
is  weak. 

In  places  where  these  conditions  of 
focusing  and  sediment  weakness 
overlap,  buildings  and  other 
infrastructure  are  at  elevated  risk  of 
damage  or  destruction  during  a  major 
earthquake.  SHIPS  will  provide 
information  needed  to  make  maps,  for 
city  planners,  to  show  areas  of 
potentially  strong  ground  motion  so  that 
scarce  funds  for  seismic  retrofitting  can 
be  allocated  on  a  rational  basis.  Prime 
candidates  for  retrofitting  are  schools 
and  hospitals.  Additionally,  freeway 
interchanges  and  major  bridges,  as  well 
as  structures  housing  police  and 
firefighters,  must  withstand  earthquakes 
so  that  survivors  receive  prompt 
assistance. 

Dependent  upon  ship  scheduling,  the 
seismic  survey  is  expected  to  take 
approximately  2  weeks  sometime  during 
late  February  and  March  1998.  A 
detailed  description  of  the  work 
planned  is  contained  in  the  application 
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(USGS  1997)  and  the  EA.  These 
documents  are  available  upon  request 
(see  ADDRESSES). 

Comments  and  Req>onses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  September  17, 1997  (62  FR 
48817),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  from  three  organizations. 
Information  on  the  activity,  the 
authorization  request  and  expected 
impact  on  marine  mammal  species,  not 
subject  to  reviewer  comments  can  be 
foimd  in  the  proposed  authorization 
notice  and  is  not  repeated  here. 

MMPA  Concerns 

Comment  1:  One  commenter  believes 
that,  because  the  USGS  estimates  that 
more  than  10,000  harbor  seals,  2,000 
California  sea  lions,  1,000  harbor 
porpoises,  and  1,000  Dall's  porpoises 
could  be  taken  incidental  to  the 
proposed  activities,  that  NMFS  should 
address  the  issue  of  whether  only 
"small  numbers"  of  marine  mammals 
will  be  harassed  in  the  course  of 
conducting  surveys. 

Response-.  In  1982  (47  FR  21248,  May 
18, 1982),  NMFS  defined  "small 
niunbers"  to  mean  a  portion  of  a  marine 
mammal  species  or  stock  whose  taking 
would  have  a  negligible  impact  on  that 
species  or  stock.  NMFS  believes  that 
this  is  an  appropriate  definition  because 
Congress,  recognizing  that  the  concept 
(i.e.,  small)  was  not  capable  of  being 
expressed  in  absolute  numerical 
numbers,  was  imable  to  ofier  a  more 
precise  formulation  when  section 
101(a)(5)(A)  of  the  MMPA  was 
implemented  that  year  (H.  Rept.  97-228, 
p  19).  NMFS  did  not  then,  and  does  not 
now,  beheve  that  the  term  can  be 
expressed  as  an  absolute  number  or 
percentage  or  be  defined  in  any  absolute 
terms.  While  Congress  noted  that  year 
that  there  were  two  separate  safeguards 
in  place  under  the  small  take  exemption 
(i.e.,  "small"  and  "negligible  impact"), 
NMFS  believes  that  the  1986  MMPA 
amendments,  wherein  the  definition  of 
"negligible  impact"  was  amended  and 
taking  authorizations  were  extended  to 
include  depleted,  threatened,  and 
endangered  species,  that  taking 
authorizations  should  be  based  on  a 
population's  size  and  status  and  the 
stock's  reproductive  potential,  rather 
than  on  a  simple  numerical  level. 
Therefore,  wldle  the  niunber  of  takings 
may  not  be  viewed  by  some  to  be  small 
numerically,  they  can  be  considered 
small  in  relation  to  the  impact  on 
marine  mammal  species  and  stocks. 
When  takings  are  limited  to  short-term 


harassments,  such  as  the  Puget  Soimd 
seismic  survey,  this  determination  can 
be  more  easily  made  than  in  situations 
where  the  numbers  represent 
mortalities. 

Monitoring  Concerns 

Comment  2:  Three  commenters  were 
concerned  that  the  proposed  monitoring 
program  was  ciurrently  unfunded.  Two 
of  these  commenters  recommended  that 
the  IHA  be  conditioned  to  require 
sufficiently  funded  monitoring  to 
examine  the  effects  on  the  resident 
marine  mammals. 

Response:  While  the  Federal  Register 
notice  stated  that  "the  monitoring 
program  is  unfunded,"  this  was  not 
entirely  correct.  The  USGS  has 
responded  to  this  concern  by  noting  that 
there  is  sufficient  funding  to  conduct 
the  monitoring  required  imder  section 
101(a)(5)(D)  of  the  MMPA.  This  required 
monitoring,  discussed  in  more  detful 
below  (see  Monitoring),  is  necessary  to 
ensure  that  the  take  is  small  and  not 
having  more  tban  a  negUgible  impact  on 
Puget  Sound  marine  mammal  stocks. 
However,  funding  is  still  imavailable  to 
meet  certain  plaimed  research 
objectives.  At  this  time,  the  USGS  is 
seeking  this  funding  from  Federaland 
private  sources.  It  should  be  noted  that 
this  activity  would  provide  a  platform  of 
opportunity  for  interested  marine 
mammal  researchers. 

Comment  3:  (^e  commenter 
recommended  that  the  monitoring 
program  be  expanded  to  include  (a) 
some  allocaticm  for  aorial  surveys  of 
marine  mammal  reactions;  (b)  the  use  of 
a  third  boat  that  can  survey  for  marine 
manunals  ahead  of  the  seismic  vessel; 
(c)  the  use  of  marine  mammal  observers 
at  night  who  are  equipped  with  night 
vision  devices,  and  (d)  some  attempt  to 
avoid  close  approaches  to  critical 
habitat  areas,  such  as  San  Juan  County's 
Bottom  Fish  Recovery  site  at  Point 
Lawrence,  Orcas  Island  in  Rosario 
Strait  Another  commenter 
recommended  that  either  a  nighttime 
mitigation  measure  be  developed  or 
nighttime  operations  be  disallowed. 

Response:  (a)  Aerial  siuveys  and 
detailed  behavioral  observations  will  be 
conducted  by  the  USGS.  However, 
expanded  acoustic  experiments, 
involving  the  measurement  of  sound 
levels  that  marine  mammals  actually 
receive,  are  part  of  the  unfunded 
research  activities  mentioned  above. 
While  this  research  has  long  had  strong 
support  fitim  within  the  USGS  (because 
of  the  need  for  better  data  on  the 
potential  impact  of  seismic  operations 
on  the  marine  environment),  the  USGS 
does  not  have  the  funds  to  pay  for 
acoustic  research,  but  is  working  closely 


with  marine  mammal  experts  to  obtain 
funding  fiom  other  Federal  agencies. 

(b)  Part  of  the  operational  plan  for  the 
Canadian  ship  Tully  is  for  it  to  take  part 
in  observing  marine  mammals  at  various 
distances  bom  the  airgun  array.  In 
addition,  when  conditions  are  safia, 
small  boats  will  be  deployed  from  the 
two  ships  to  observe  marine  mammals; 
however,  March  is  not  a  good  time  of 
the  year  for  boats  to  be  out  on  open 
water.  The  tight  USGS  budget  cannot 
cover  the  leasing  and  staffing  of  a  third 
boat  large  enough  to  operate  safely 
everywhere  the  airgims  will  be  fiied. 
The  operational  area  includes  the  Straits 
of  Juan  de  Fuca,  which  can  become 
dangerous  with  high  wind  and  seas. 

(cj  During  nighttime,  observers  will  be 
required  to  monitor  the  appropriate 
safety  zones  whenever  the  seismic  array 
is  powered  up,  to  protect  marine 
mammals  from  potential  injury  (Level  A 
harassment).  At  other  times  diuing  the 
night,  observations  are  opticmal  at  the 
discretion  of  the  applicant.  Depending 
upon  meteorologic^  and  oceanographic 
conditions,  observations  can  be  made  by 
biologists;  alternatively,  crew  members 
on  watch  can  alert  scientists  to  marine 
mammal  presence.  As  discussed  in  the 
proposed  authorization  and  EA 
(Alternative  C),  suspension  of  nighttime 
operations  is  impractical  and  costly  to 
the  USGS,  and  it  may  not  result  in 
reduced  impacts  to  marine  mammals  by 
extending  surveys  either  into  a  period  of 
greater  marine  mammal  abundance  or 
into  a  futiue  year  when  funding  and 
ship  time  become  available,  or  both. 
NMFS  believes  that  through  proper 
ramp-up,  no  marine  mammals  will  be 
acoustically  injured  by  the  seismic 
array.  However,  because  a  mitigation 
requirement  of  the  IHA  is  for  the  safety 
zone  to  be  monitored  for  30  minutes 
prior  to  the  time  the  array  is  scheduled 
to  exceed  160  dB  re  1  ^Pa-m,  and  during 
ramp-up,  if  the  source  is  powered  up  at 
night,  the  entire  200-m  (500-m  when  in 
areas  of  known  mysticete  whale 
habitation-see  EA)  safety  zone  needs  to 
be  visible,  either  visually  or  acoustically 
or  both,  to  the  biological  observers. 
Otherwise,  the  source  must  remain 
below  160  dB  re  1  ^Pa-m,  until  daylight 
provides  sufficient  light  to  observe  the 
safety  zone.  Alternatives  include 
lighting  the  safety  zone  with  high 
intensity  lights  and  night  vision 
equipment,  both  of  which  have  proven 
less  than  optimal.  Partially  as  a  result  of 
this  short-coming,  to  aid  in  monitoring 
safety  zones  at  night,  the  USGS  has 
arranged  with  the  U.S.  Navy  to  borrow 
infra-red  scopes,  which  operate 
differently  than  most  light-enhancement 
devices.  Infra-red  scopes  were  tested  by 
biologists  in  1997  and  found  to  be 
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useful  in  detecting  marine  mnTninalg  at 
night.  j 

(d)  Aiiguns  ijrare  specifically  designed 
to  eliminate  tlU  fish  idlls  that  were 
caused  during  ihe  19S0s  by  underwater 
explosions  UM^  diuing  geophysical ' 
exploration.  E^losives  caused  a  rapid 
rise  to  peak  pijessure,  measiued  in 
micro8efX)nds^  wherea&the  airgun  rise 
time  Is  measured  in  milliseconds.  The 
difference  is  that  the  rapid  rise  time 
involves  very  Idgh  pressures  at  high 
frequencies,  wuch  kills  Rsh  at 
substantial  range.  The  main  sonic  injury 
to  fish  involves  a  Hnmaging  resouanoe  of 
their  air-gillecl  ^wim  bladders  by  high 
frequency  prenure  waves.  In  contrast, 
large  fish  heed  ko  be  within  about  3  m 
(9  ft)  of  an  airgun  array  to  be  injured  or 
killed,  and  at  distances  between  3  m 
and' 100  m  (9  l|t|and  328  ft),  large  fish 
exhibit  only  a  dumge  in  behavior.  The 
low  frequency!  ^und  of  the  SHIPS 
airgun  array  ^ould  have  little  effect  on 
fish.  For  examiijle.  the  wavelength  of  100 
Hz  sound  in  w|eiter  is  15  m  (49  ft),  which 
is  fer  too  long  if  cause  the  swim 
bladders  of  &}ii  to  resonate.  The  airgun 
array  will  stayj^t  least  1.000  m  (3,281  ft) 
from  most  shorelines.  At  this  distance, 
there  will  be  little  or  no  e&ct  on  fish 
at  the  recovery!  pte. 

Mitigation  Cor^ms 

Conunent  4:  One  commenter 
recommended  that,  if  dead  or  injured 
marine  animahiare  foimd,  the  USGS 
should  suspend  the  activities  and 
consult  NMFS  before  proceeding.  This 
same  comments  recoounended  that 
NMFS  advise  the  USGS  that,  if  there  is 
any  indication  mat  mortalities  of  marine 
mammals  may  be  occurring,  survey 
activities  mixstlqe  suspended  while 
NMFS  considek  whether  an 
authorization  liikder  section  101(a)(5)(A) 
of  the  MMPA  if  sneeded. 

Response:  Th$n  is  no  scientific 
evidence  that  seismic  arrays  will  result 
in  an  immediate  death  or  serious  injury 
to  a  marine  maii^mal.  although  there  is 
a  remote  potanilar  that  mentality  could 
eventually  resuilt  bom  permanent  injury 
to  an  animal's  auditory  oigans. 
Thwefore,  it  is  not  necessary  for  the 
USGS  to  immediately  suspend  activities 
whenever  a  seriously  injured  or  dead 
marine  mammiili  is  found  in  the  vicinity 
of  the  siuvey's  t^ackline. 

Of  more  condarii  to  NMFS,  because  of 
the  topography  jofPuget  Sound  and  the 
Straits  of  Juan  qi  Fuca.  are  marine 
mammals  that  mand  or  beach 
themselves  coiQcident  with  the  seismic 
survey's  passage^  If  this  occurs,  the 
USGS  is  required  to  immediately 
suspend  the  survey  and  contact  NMFS. 
Also,  if  NMFS  is  jiotified  by  a  local 
stranding  netw<  ik  representative  that  a 


beaching/  stranding  has  occurred  at  a 
time  when  the  seiraiic  array  is  operating 
in  the  vicinity  of  the  8tranding(s).  NMFS 
will  immediately  investigate  the 
stranding  to  determine  wiether  a 
reasonable  chance  exists  that  the  amy 
caused  the  animal's  death.  If  NMFS 
determines,  based  upon  a  review  and 
possible  necropsy  of  the  animal(s),  that 
the  death  was  likely  due  to  the  seismic 
source,  the  survey  must  cease  imtil 
procedures  are  altered  to  eliminate  the 
potential  for  additional  mortalities. 
However,  it  must  be  recognized  that 
there  must  be  a  close  spatial  or  temporal 
connection  that  suggests  acoustic 
disturbance  as  the  proximal  cause  of 
injiiry  or  death  before  the  survey's 
incidental  harassment  authorization  can 
be  suspended. 

Comment  5:  This  same  commenter 
also  recommended  that  the  USGS 
monitor  all  pinniped  approaches  and 
suspend  activities  if  there  is  any 
indication  that  the  active  array  is 
adversely  afiiscting  pinnipeds. 

Response:  TheUlA  requires  the  USGS 
to  monitor,  all  pinniped  (and  cetacean) 
approaches,  and  record  behavioral 
reactions.  If  pinnipeds  are  within  100  m 
(328  ft)  of  the  outer  edge  of  the  seismic 
array,  any  instances  of  repetitive 
aberrant  behavior  (e.g.,  r^id  swimming 
away  while  conspecifics  remain  in  the 
vicinity  of  the  array,  lack  of  diving 
behavior),  as  recorded  by  the  trained 
biological  observer,  requires  an 
immediate  implementation  of  a  100-m 
(328-ft)  safety  zone  and  notification  of 
NMFS  within  24  hours.  NMFS  will 
review  the  information  in  a  timely 
manner  and  will  notify  the  USGS  by 
letter  that  a  safety  zone  for  pinnip^s  is 
necessary  for  the  duration  of  the  simrey 
or  that,  upon  review  by  NMFS 
scientists,  a  safety  zone  is  lumecessary 
for  the  protection  of  pinnipeds  frtim 
serious  injury  or  mortality. 

Comment  6:  One  commenter 
cautioned  that  El  Nino  may  afiect  the 
involved  species  either  directly  or 
through  the  food  chain  and  that  these 
effects  could  exacerbate  or  mask 
possible  effects  of  the  seismic  survey. 

Response:  The  sci«itific  body  of 
knowledge  on  marine  mamm*! 
distribution  and  abundance  and  the 
species  relationship  to  changes  in 
spatial  distribution  of  food  sources  is  in 
general  insufficient  to  make  more  than 
general  assiunptions  on  the  effects  of  El 
Nino  on  marine  mammniff  Iq  the  North 
Pacific  Ocean.  Where  long-term 
monitoring  programs  for  marine 
mammals  have  been  established  (e.g., 
San  Miguel  Island,  Northern  Channel 
Islands,  CA),  the  effects  bom  El  Nino 
are  being  monitored  and  impacts 
estimated.  However,  with  a  short-term 


event,  such  as  the  SHIPS  seismic 
survey,  NMFS  believes  that  El  Nino 
would  have  little  noticeable  effect  for 
the  short-term  (2  weeks)  seismic  siuvey, 
although  some  mortality  and 
distributional  effects  caused  by 
temperatiue  or  food  source  shifts  may 
be  noticeable  diuing  survey  monitoring 
studies. 

Marine  Mammals 

The  species  of  marine  mainmalg  that 
are  likely  to  be  present  in  Puget  Sound 
and  Straits  of  Juan  de  Fuca,  and  may 
potentially  be  harassed  incidental  to  the 
USGS  seismic  survey,  include  the 
harbor  porpoise  {Phocoena  phocoena), 
killer  whale  [Orcinus  oica),  Dall's 
porpoise  (Phocoenoides  dalli),  and 
narbor  seal  (Phoca  vitulina).  Additional 
species  that  are  rare  or  only  occasionally 
seen  in  the  area  at  the  time  of  the  survey 
include:  Minke  whale  [Balaenoptem 
acutomstrata),  elephant  seal  [iiirounga 
angustimstris)  Pacific  white-sided 
dolphin  [Lcgenorhynchus  obliquidens), 
noithem  sea  Uon  {.Eumetopias  jidKitus), 
California  sea  lion  {Zalophus 
califomianus),  humpback  whale 
[Megaptera  novaengliae),  and  gray 
whale  {Bschrichtius  robustus).  General 
inftumadon  on  these  Utter  species  can 
be  found  in  Barlow  et  al.  (1995). 
Information  relevant  to  the  dis^bution, 
abundance,  and  behavior  of  those 
species  most  likely  to  be  impacted  by 
the  experiment  in  Puget  Sound  and  the 
Straits  of  Juan  de  Fuca  is  provided  in 
the  application  and  EA.  Please  refer  to 
those  documents  for  infrtnnation  on  the 
biology,  distribution,  and  abundance  of 
these  species  and  the  potential  impact 
by  the  activity  on  these  species. 

Mitigation 

Several  mitigation  measures  to  rediice 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
USGS  as  part  of  their  proposed  activity. 
These  include— 

(1)  Scheduling  the  survey  for  the 
period  of  February/March,  when  inarine 
mammal  abundance  in  Puget  Sound/L 
Straits  of  luan  de  Fuca  is  low; 

(2)  Establishing  and  monitoring  safety 
zones  continuously  to  avoid  potential 
Level  A  harassment  of,  or  injury  to, 
marine  mammals.  Whenever  the  seismic 
vessel  approaches  a  marine  mfmmal 
closer  than  the  distance  mentioned 
below  and  described  in  more  detail  in 
both  the  application  and  the  EA,  the 
USGS  MTould  shut  off  airguns. 

(3)  Ceasing  airgun  operations  when 
gray,  minke,  and  humpback  whales,  the 
marine  mammal  species  that  are 
considered  to  be  most  sensitive  to  the 
frequency  and  intensity  of  sound  that 
will  be  emitted  by  the  aiigun  array. 
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approach  within  500  m  (1,640  ft)  of  the 
seismic  vessel.  . 

(4)  Ceasing  airgun  operations  when 
odontocetes,  with  their  lower  sensitivity 
to  low-frequency  sovind,  approach  a 
safety  zone  of  200  m  (656  ft),  twice  the 
calculated  radius  for  preventing  any 
temporary  threshold  shift  injiiry. 

(5)  Maintaining  a  safety  radius  of  100  ' 
m  (328  ft)  when  pinnipeds  (seals  and 
sea  hons)  are  approached  by  the  SHIPS 
seismic  vessel.  However,  if  a  pinniped 
approaches  the  towed  airgun  array,  the 
uses  will  not  be  required  to  shutdown 
the  airguns.  Experience  indicates  that 
pinnipeds  will  come  from  great 
distances  to  scrutinize  seismic 
operations.  Seals  have  been  observed 
swimming  within  airgim  bubbles,  10  m 
(33  ft)  away  from  active  arrays  and, 
more  recently,  Canadian  scientists,  who 
were  using  a  high-fi«quency  seismic 
system  that  produced  sound  closer  to 
pinniped  bearing  than  will  the  USGS 
airgun  array,  describe  how  seals 
frequently  approached  close  to  the 
seismic  source,  presumably  out  of 
curiosity.  Therefore,  because  the  seismic 
survey  could  be  severely  hampered  by 
delays,  because  turning  across  marine 
tra£Bc  lanes  to  resiune  work  after  a 
shutdown  will  be  risky  and  costly,  and 
because  pinnipeds  indicate  no  reaction 
to  seismic  noise,  the  above-mentioned 
mitigation  plan  has  been  proposed. 
Instead,  the  USGS  will  gather 
information  on  how  often  pinnipeds 
approach  the  aiigim  array  on  their  own 
volition,  and  what  effect  the  airguns 
appear  to  have  on  them. 

(6)  Turning  on  the  airguns 
sequentially  at  a  rate  no  greater  than  6 
dB/minute,  so  that  peak  power  is 
achieved  gradually  to  give  marine 
mammals  a  chance  to  move  away  from 
the  source,  in  order  to  ensure  no  marine 
mammals  are  inadvertently  harmed 
when  data  collection  first  begins,  or 
resumes,  after  operations  have  ceased. 

(7)  Maintaining  the  ship's  speed  at  4 
to  5  knots  during  seismic  survey 
operations,  so  that  nearby  marine 
mammals  will  have  gradual  warning  of 
the  ship's  approach  and  can  move  away. 

(8)  Having  marine  biologists  aboard 
the  seismic  vessel  who  will  have  the 
authority  to  stop  aiigim  operatirais 
when  a  mammal  enters  the  safety  zone. 
These  observers  will  monitor  the  safety 
zone  to  ensure  no  marine  manunals 
enter  the  zone,  and  record  observations 
on  marine  mammal  abimdance  and 
behavior. 

(9)  Performiiig  emergency  shut- 
downs. If  observaticms  are  made  that 
one  or  more  marine  mammals  of  any 
species  are  attempting  to  beach 
themselves  when  the  seismic  source  is 
operating  in  the  vicinity  of  the  beaching. 


the  airgun  array  will  be  immediately 
shut  off  and  NMFS  contacted. 

(10)  Investigate  strandings  of  marine 
manunals  upon  notification  by  a  local 
stranding  network  that  a  marine 
mammal  has  been  found  dead  within 
the  waters  of  Puget  Sound,  the  San  Juan 
Archipelago,  or  the  Straits  of  Juan  de 
Fuca  when  the  array  is  operating  within 
that  body  of  water,  to  determine 
whether  a  reasonable  chance  exists  that 
the  SHIPS  project  caused  the  animal's 
death.  If  NMFS  determines,  based  upon 
a  necropsy  of  the  animal(s),  that  the 
death  was  likely  due  to  tlie  seismic 
source,  the  survey  must  cease  until 
procedures  are  altered  to  eliminate  the 
potential  for  future  deaths. 

Monitoring 

The  objectives  of  the  monitoring 
program  will  be:  To  mitigate  potential 
harassment  of  marine  mammals,  to 
document  the  number  of  animals  of 
each  species  present  in  the  vicinity  of 
the  sound  transmissions,  and  to 
evaluate  the  reactions  of  marine 
mammals  to  these  transmissions. 
Focused  siuveys  will  be  conducted  in 
geographic  areas  of  particular  concern, 
especially  for  gray  whales  that  migrate 
past  the  western  entrance  to  the  Straits 
of  Juan  de  Fuca  and  other  members  of 
this  species  that  spend  the  summer  in 
the  survey  area  (near  south  Whidbey 
Island  and  the  Straits  of  Juan  de  Fuca), 
hiunpback  whales  near  Swiftsure  BaxJc 
and  die  waters  west  of  the  Straits, 
harbor  porpoise  that  tend  to  congregate 
along  western  Whidbey  Island  and 
elsewhere,  and  minke  whales  that 
frequent  shallow  banks  in  the  Strait  of 
Juan  de  Fuca.  All  species  of  large 
whales  (hiunpback,  gray,  minke,  or 
killer  whales)  will  be  photographed  to 
identify  the  individual  using  the  area. 
For  a  more  detailed  description  of  the 
monitoring  program,  please  refer  to  the 
EA.  In  addition,  if  funding  beccMnes 
available,  hydrophones  will  be  used  to 
measure  sound  levels,  to  correlate 
mammal  behavior  with  actual,  received 
sound  levels. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  completed 
consultation  on  the  issuance  of  this 
authorization. 

National  Environmental  Policy  Act 

In  conjimction  with  the  notice  of 
proposed  authorization,  NMFS  released 
a  draft  EA  that  addressed  the  impacts  on 
the  human  environment  bom  issuance 
of  the  authorization  and  the  alternatives 
to  the  proposed  action.  No  comments 
received  on  the  draft  EA  during  the    ' 
comment  period.  Therefore,  as  a  result 


of  the  findings  made  in  the  EA,  NMFS 
has  concluded  that  implementation  of 
either  the  preferred  alternative  or  other 
identified  alternatives  would  not  have  a 
significant  impact  on  the  human 
environment.  As  a  result  of  that  finHing. 
an  Environmental  Impact  Statement  will 
not  be  prepared.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

Conclnsions 

NMFS  has  determined  that  the  short- 
term  impact  of  conducting  deep  crustal 
marine  seismic  siirveys  will  result,  at 
worst,  in  a  temporary  modification  in 
behavior  by  certain  species  of  pinnipeds 
and  possibly,  some  individual 
cetaceans.  While  behavioral 
modifications  may  be  made  by  certain 
species  of  marine  mammals  to  avoid  the 
resultant  noise  from  airgun  array,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  animals. 

In  addition,  no  take  by  injury  and/or 
death  is  anticipated,  and  takes  will  be 
at  the  lowest  level  practicable  due  to 
incorporation  of  mitigation  measures. 
No  known  rookeries,  mating  grounds,  * 
areas  of  concentrated  feeding,  or  other 
areas  of  special  significance  for  marine 
mammals  occur  within  or  nciar  the 
planned  area  of  operations  during  the 
season  of  operations. 

Since  NMFS  is  assured  that  the  taking 
would  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA)  of  small  numbers  of  certain 
species  of  marine  mammals,  would  have 
only  ft  negligible  impact  on  these  stocks, 
and  would  result  in  the  least  practicable 
impact  on  the  stodcs,  NMFS  has 
determined  that  the  requirements  of 
section  101(aM5}(D)  of  the  MMPA  have 
been  met  and  the  authorization  can  be 
issued. 

Authorization 

Accordingly,  NMFS  has  issued  an 
IHA  to  the  USGS  for  the  possible 
harassment  of  small  numbera  of  several 
species  of  marine  mammals  incidental 
to  collecting  deep-cnistal  marine 
seismic  data  in  the  Puget  Sound/Straits 
of  Juan  de  Fuca  region  of  Washington 
State,  provided  the  mitigation, 
monitoring  and  reporting  requirements 
described  in  the  authorization  are 
imdertaken. 

Dated:  December  30, 1997. 
Hilda  Diax-Soltero, 
Director,  Office  of  Protected  Resources, 
National  Marixte  Fisheries  Service. 
(PR  Doc  98-806  Filed  1-13-98;  8:45  am] 
BIUMQ  COOC  SS10-at-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.o.oio60eq  II 

intemationai  Whaiing  Commiasion: 
Meetinga 

agency:  NatioiW  Marine  Fisheries 
Service  (NMFSt.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice!  bf  public  meetings. 

SUMMARY:  NOAA  makes  use  of  a  pubUc 
Interagency  Cdmmittee  to  assist  in 
preparing  for  meetings  of  the 
International  whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participating  on  the  Committee  and 
a  tentative  sch^ule  of  meetlngB  and 
other  important  dates. 
DATES:  January  23, 1998.  2:00  p.m.  See 
SUPPLEMENTARY  MFORMATKM  for 
additional  infoctnation  and  tentative 
dates  of  additional  interagency  meetings 
Ul  199o. 

ADDRESSES:  Thiet  January  23. 1998 
meeting  will  b^  held  in  Room  1863. 
Herbert  C  Hoover  Building,  Department 
of  Commerce,  14th  and  Constitution, 
Washington,  DC.  Copies  6f  nominations 
for  the  U.S.  Delegaticm  to  the  Kfay  IWC 
meetings  should  be  sent  to  Catherine 
Corson,  Office  of  Protected  Resources, 
NMFS.  13th  nqor,  SSMC3, 1313  East 
West  Highway,  Silver  Spring,  MD 
20910.  I 

FOR  FURTHER  IN#ORMATKM  CONTACT: 
Catherine  CorsOn.  telephone:  (301)  713- 
2322. 

SUPPLEMENTARYiWoRMATION:  The 
January  23, 199B  Interagency  Committee 
meeting  will  review  U.S.  positions  for 
the  1998  IWC  Intersessional  Meeting 
and  review  rec^t  events  relating  to  the 
IWC.  The  IWC  Mil  hold  an 
intersessional  meeting  of 
Commissioners  from  February  3-5, 1998 
in  Antigua  to  discuss  the  "Proposal  to 
Manage  Whaling  for  the  Futiue" 
inttoduced  before  the  49th  annual  IWC 
meeting  by  the  Hsh  Government. 

The  Secretary  pf  Commerce  is  charged 
with  the  responsibility  of  discharging 
the  obligations  of  the  United  States 
under  the  International  Convention  for 
the  Regulation  of  Whaling,  1946.  This 
authority  has  bejeti  delegated  to  the 
Under  Secretary!  (or  Oceans  and 
Atmosphere,  wh(>  is  also  the  U.S. 
Commissioner  t^ithe  IWC.  The  U.S. 
Commissioner  bias  primary 
responsibility  for  the  preparation  and 
negotiation  of  UjS.  positions  on 
intemationai  issiies  concerning  whaling 
and  for  all  matteb  involving  the  IWC 


He  is  stafCsd  by  the  Department  of 
Commerce  and  asdsted  by  the 
Department  of  SUte,  the  Department  of 
the  Interior,  the  Marine  Mammal 
Commission,  and  by  odier  interested 
agencies. 

Each  year,  NOAA  conducts  meetings 
and  other  activities  to  prepare  for  the 
annual  meeting  of  the  IWC  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  input  in  the  development  of  > 
policy  by  individuals  and  non- 
govenunental  organizations  interested 
in  whale  conservation.  NOAA  bdieves 
that  this  participation  is  important  for 
the  eCfoctive  development  and 
implementation  of  U.S.  policy 
concerning  whaling.  Any  person  with 
an  identifiable  interest  in  United  States 
whale  conservation  policy  may 
participate  in  the  meetings,  but  NOAA 
reserves  the  authority  to  inquire  about 
the  interest  of  any  person  v^o  appears 
at  a  meeting  and  to  determine  the 
appropriateness  of  that  person's 
participation.  Foreign  nationals  and 
persons  who  represent  foreign 
governments  may  not  attend.  These 
stringent  measures  are  necessary  to 
promote  the  candid  exchange  of 
information  and  to  establish  the 
necessafy  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practices. 

TeaUtive  Meeting  Schedule 

The  tentative  schedule  of  additional 
meetings  and  deadlines,  including  those 
of  the  IWC,  during  1998  follows. 
Confirmation  of  Interagency  Committee 
meeting  times,  dates  and  locations  will 
be  provided  in  future  federal  register 
notices. 

March  1. 1998:  Nominations  for  the 
U.S.  £>elegation  to  the  May  IWC 
meetings  are  due  to  the  U.S. 
Commissioner,  with  a  copy  to  Catherine 
Corson  (SEE  ADDRESSES).  All  persons 
wishing  to  be-considered  piusuant  to 
the  U.S.  Commissioner's 
recommendation  to  the  Department  of 
State  concerning  the  composition  of  the 
delegation  shoold  ensure  that 
nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to 
the  Delegation  should  contact  the 
Department  of  State  directly. 

March  6, 1998:  2:00  pjn..  Room  1863. 
Herbert  C  Hoover  Building,  Department 
of  Commerce,  14th  and  Constitution, 
Washington,  DC:  Tentative  Interagency 
Committee  meeting  to  review  recent 
events  relating  to  the  IWC  and  to  review 
U.S.  positions  for  the  1998  IWC  annual 
meeting. 

April  23, 1998:  2:00  p.m.,  Room  1863, 
Herbert  C  Hoover  Building.  Department 
of  Commerce,  14th  and  Constitution, 
Washington,  DC:  Tentative  Interagency 


Committee  meeting  to  review  recent 
events  relating  to  the  IWC  and  to  review 
U.S.  positions  for  the  1998  IWC  annual 
meeting. 

Apiir27  to  May  9. 1998  (Oman):  IWC 
Scientific  Committee  Meeting. 

May  11  to  20. 1998  (Oman):  IWC  50th 
Annual  Meeting. 

Special  Accommodations 

Department  of  Commerce  meetings 
are  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  ll^ng^^^^g» 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Joanna  Davis  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  January  8, 1998. 
Patrida  MoBtudo. 

Deputy  Director.  Office  of  Pmtacted 
Resources.  National  Marine  Fisheries  Service. 
(PR  Doc.  98-943  Filed  1-9-98;  1:52  pm) 
■UMQ  cone  Ml».«s-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

PJ).  010798A] 

Magnuaon  Act  Provisions;  Effacts  of 
Fishing  on  Essantiai  Hall  HaMat 
Public  Meetinga 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meetings. 


SUMMARY:  NMFS  will  hold  public 
meetings  to  brief  the  Fishery 
Management  Councils  (Coimcils)  and 
interested  parties  on  the  results  of  a 
synthesis  of  available  scientific 
information  on  fishing  gear  impacts  on 
habitat  entitled:  The  Indirect  Effects  of 
Fishing  by  Peter  J.  Auster  ahd  Richard 
W.  Langton.  Following  a  presentation 
there  will  be  an  opportim" 
questions  and  comments, 
requests  that  comments  be  limi^  to 
those  concerning  the  adequacy  oi! 
synthesis,  i.e.,  what  scientific  stu<_^_^ 
are  missing,  and  any  disagreements  with 
the  scientific  conclusions. 
DATES:  The  meetings  are  scheduled  to  be 
held  from  January  20  to  February  5, 
1998.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates,  locations,  and  times. 
ADDRESSES:  Requests  for  special 
accommodations  should  be  addressed  to 
Office  of  Habitat  Conservation, 
Attention:  Gear  Impacts,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3282;  telephone:  301/713-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Thomas,  NMFS.  301/713-2325. 
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SUPPLEMENTARY  WFORMATKM: 
Background 

The  MagnusoD-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  of  1996, 
requires  that  the  Councils  minimize,  to 
the  extent  practicable,  adverse  effects  of 
fishing  on  habitat.  The  Magnuson- 
Stevens  Act  further  stipulates  that 
fishers  and  other  interested  parties  be 
involved  in  this  process.  The  purpose  of 
fhese  meetings  is  to  inform  the  Councils 
and  to  involve  interested  parties  early  in 
the  process  of  addressing  the  effects  .of 
fishing  on  habitat.  The  process  begins 
with  a  synthesis  that  surveys  and 
assesses  all  available  information 
through  the  scientific  literature 
concerning  adverse  effects  of  fishing. 
The  draft  synthesis  is  being  presented 
and  discussed  at  these  public  meetings. 
The  final  synthesis  dociunent  will  be 
available  to  Coimcils  and  other 
interested  parties  for  use  in  addressing 
adverse  impacts  from  fishing  gear 
within  fishery  management  plans. 

Public  Meetings 

1.  Tuesday,  January  20, 1999,  in 
conjunction  with  New  England  Fishery 
Management  Council  Habitat  Committee 
meeting,  from  9:30  a.m.  to  5:00  p.m. 
EST  at  Peabody  Marriott,  8A  Centennial 
Drive,  Peabody,  MA;  telephone  978/ 
977-9700. 

2.  Tuesday,  January  20, 1998,  from 
7:00  p.m.  to  10:00  p.m.  CST  at  Marriott 
Grand  Hotel,  Azalea  Ballroom,  1  Grand 
Boulevard,  Point  Clear,  AL.  36564; 
telephone  813/228-2815. 

3.  Tuesday,  January  27, 1998,  in 
conjunction  with  Mid-Atlantic  Fishery 
Management  Council  Habitat  Committee 
meeting,  from  1:00  pjn.  to  5:00  p.m. 
EST  at  the  Sheraton  Atlantic  City  West, 
6821  BlacUuwse  Pike,  Atlantic  City 
West.  NJ:  telephone  609/272-0200. 

4.  Thursday,  February  5. 1998.  frtun 
2:00  p.m.  to  5:00  p.m.  PST  at  the  NMFS 
Pacific  Environmental  Laboratory, 
Conference  Room,  1352  Lighthouse 
Avenue,  Pacific  Grove,  CA  93950; 
telephone  408/64&-3311. 

5.  Wednesday,  February  4. 1998.  from 
7:00  p.m.  to  10:00  p.m.  AST  at  the 
Anchorage  Hilton  Hotel,  Room  to  be 
aimo\mc»d,  500  West  3rd  Avenue. 
Anchorage.  AK  99501;  telephone  907/ 
271-2809. 

Special  Accommodations 

Requests  for  sign  language       ^~' 
interpretation  or  other  aweary  aids 
should  be  directed  to  Jim  Thomas  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Aatfnrity:  16  U.S.C  1801  et  seq. 


Dated:  January  8, 1998. 
Jamn  P.  Burgan, 

Director,  Office  of  Habitat  Ck>nsfrvation, 
National  Marine  Fisheries  Service. 
[PR  Doc.  98-803  Filed  1-13-98;  8:45  am] 
BnjjNO  cooE  »^»■4^-f 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Admlntotratlon  (NTIA) 

Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcasters;  Notice  of  Open  Mooting; 
Change  of  Location 

DATE:  January  14. 1998. 
ACTION:  Notice  is  hereby  given  of  a 
change  in  location  of  the  meeting  of  the 
Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcasters  on  January  16. 1998.  This 
notice  also  contains  an  updated  agenda 
for  the  meeting. 

REFERENCE:  This  notice  amends  the 
original  notice  of  open  meeting 
published  in  the  Federal  Register  on 
December  31. 1997.  Qtation:  62  FR 
68260. 

DATES:  The  meeting  will  be  held  on 
Friday.  January  16. 1998  from  8:30  a.m. 
until  5:30  p.m. 

LOCATION:  The  meeting  will  be  held  in 
the  Mt.  Vernon  Salon  of  the  Madison 
Hotel.  15th  and  M  Streets.  NW. 
Washington.  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Edwards.  Designated  Federal 
Officer  and  Telecommunications  Policy 
Specialist,  at  the  National 
Telecommunications  and  Information 
Administration;  U.S.  Department  of 
Commerce.  Room  4716;  14th  Street  and 
Constitution  Avenue,  N.W.; 
Washington,  DC  20230.  Telephone: 
202-482-6056;  Fax:  202-482-8058;  E- 
mail:  piac@ntia.doc.gov. 

Media  Inquiries 

Please  contact  Paige  Dorden  at  the 
Office  of  Public  AfEairs,  at  202-482- 
7002. 

Agenda 

Friday,  January  16 

Opening  remarks 

Briefings  on  the  technology  of  digital 

broadcasting  and  the  implications  for 

new  programming  services 
Briefings  on  closed  captioning  and 

video  description  services 
Briefing  on  natural  disaster  information 

systems 
Briefings  on  educational  programming 

in  the  digital  era 
Public  comment 


Committee  business  ' 

Closing  remarks 

This  agenda  is  subject  to  change.  For 
an  updated,  more  detailed  agenda, 
please  chedc  the  Advisory  Committee 
homepage  at  www.ntia.doc.gov/ 
pubintadvcom/pubinthtm. 
Larry  Irring, 

Assistant  Secretary/or  Communications  and 
Ixifotmation. 

(FR  Doc.  98-977  Piled  l-lS-48: 3:28  pm) 
MLUNQ  COOE  361»-M-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-0128] 

Proposed  Collection;  Comment 
Request  Entitled  "Electric  Service 
Territory  Compliance  Representation" 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0126). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR)  , 

Seoetariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Electric  Service  Territory 
Compliance  Representation.  The 
clearance  ciirrantly  expires  on  April  30, 
1998. 

DATES:  Comments  may  be  submitted  on 
or  before  March  16. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-1757. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  oti^er  aspect  of 
this  ooUection  of  infcmnation.  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Sti«et.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0126, 
Electric  Service  Territory  Compliance 
Representation,  in  all  correspondence. 
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•umAKNTARY  information: 

A.PiirpoM 

The  repiesetitation  at  52.241-1. 
Electric  Service  Territory  Compliance 
Representation,  is  required  when 
proposed  alternatives  of  electric  utility 
suppliers  are  being  solicited.  The 
representation  and  legal  and  Ceurtual 
rationale,  if  requested  by  the  contracting 
officer,  is  neceasary  to  ensure 
Government  cMnplianoe  with  Pub.  L. 
100-202. 

B.  Annual  Reperting  Burden 

Public  reporting  burden  for  this 
collection  of  iitibrmation  is  estimated  to 
average  .45  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  In  many 
cases,  the  offeror's  representation  will 
be  the  only  information  required. 

The  annual  Deporting  burden  is 
estimated  as  follows:  Respondents,  200; 
responses  per  respondent,  2.5;  totaJ 
anniud  responses,  500;  preparation 
houn  per  respojise,  .45;  and  total 
response  burden  hours,  230. 

Obtaining  Copies  of  Pn^rasals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administretioq,  FAR  Secretariat 
(MVRS).  Room  4037, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (2^) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0126.  ElejcMc  Service  Territory 
Compliance  Representation,  in  all 
correspondence. 

Dated:  January  «i.  1998. 
Sharon  A.  Kiaer, 
FAA  Secretariat 

(PR  Doc  9S-847  ^iled  1-13-98;  8:45  am] 
MUMQ  CODE  M»-t4-M 


ADDRESS:  Grants  Solicitations 
(application  and  guidelines)  will  be 
available  and  may  be  downloaded  from 
the  NSEP  home  page  (htts:// 
www.dtic.mil/defenselink/pubs/nsep) 
beginning  Monday,  February  9, 1998.  As 
alternate  methods,  you  may  obtain 
copies  of  the  solicitation  package  by: 
writing  to  NSEP.  Institutional  Ckants, 
Rosslyn  P.O.  Box  20010. 1101  Wilson 
Blvd.  Suite  1210,  Arlington,  VA  22209- 
2248;  by  facsimile  request  to  (703)  696- 
5667;  or  by  sending  an  elecbronic  mail 
request  to:  nsepod06d.pentagon.mil 
FOR  FURTTCR INFORIIAT10N  CONTACT:  Dr. 
Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program. 
1101  Wilson  Boulevard,  Suite  1210, 
ArUngton,  Virginia  22209-2248;  (703) 
696-1991 ;  Electronic  mail  address: 
collierOosd.pentagon.mil 

Dated:  January  8, 1996. 
L.M.  Bynam, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
IFR  Doc  98-811  Filed  1-13-98;  8:45  am] 
MLUNQ  oooe  soe»«-M 


Time 


DEPARTMENT  OF  DEFENSE 
Office  of  tha  Secretary 

Fifth  Annual  Ndlonal  Security 
Education  Program  (NSEP) 
institutlonai  Grants  Competition 

AQENCY:  Department  of  Defense, 
National  Security  Education  Program 
(NSEP).  ^^ 

ACTION:  Notice. 


1 


iN 


SUMMARY:  The  N$EP  announces  the 
opening  of  its  Fifth  Annual  Competition 
for  Grants  to  U.Sj  Institutions  of  Higher 
Education.         i  j 
DATES:  The  199ei  isiSEP  Grants 
Competition  begins  on  Monday, 
February  9, 1999.  Preliminary  Proposals 
are  due  Friday,  April  10, 1998. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Executive  Committee  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  In  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Comniittee  on  Women  in  the 
Services. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
Quarterly  Executive  Committee  Meeting 
of  the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
The  purpose  of  the  Executive 
Committee  Meeting  is  to  review  the 
responses  to  the  recommendations  and 
request  for  information  adopted  by  the 
committee  at  the  DACOWITS  1997  Fall 
Conference. 

DATES:  February  9, 1998,  8:30  a.m.-4:00 
p.m. 

ADDRESSES:  SECDEF  Conference  Room 
3E869,  The  Pentagon.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Commander  Deborah  R.  Goodwin,  USN, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Pohcy),  4000  Defense  Pentagon,  Room 
3D769,  Washington,  DC  20301-4000; 
telephone  (703)  697-2122. 

SUPPt^MENTARY  INFORMATION:  Meeting 
agenda:  Monday,  February  9, 1998. 


8«)  a.m 

8:30-8:59  a.m  .. 

9K)0-10:00  a.m 


10«)-10:14  a.m 
10:15-11 :30a.m 

11:30-11:44  a.m 
11:45-1 259  p.m 


1.-00-1:59p.m 


Event 


2:00-2:59  pjn 


3:00-3:14  p.m 
3:15-3:45  p.m 


4.-00  p.m 


DACOWITS  mentefs 

arrive, 
imrodudions  (3E869— 

SecDef  ConfRm,  Open 

toPutic). 
Woman  in  Special  Opar- 

ations  Aviation  (Open 

to  Public). 
Break. 
Behavioral  Health  Seiv- 

ices  (Open  to  Pubic). 
Brealc 
Lisvh  (Members,  Staff 

and  LiaisorVMIrapa 

Only). 
Passpotts  (Room  1B870 

Members  and  Staff 

Only). 
Subcommittee  Commit- 
tee breakouts 

(Rooms  *TBA  Open  to 

Pubic). 
Break. 
Wrap  Up  (Open  to  Put>- 

lic). 
Meeting  Aotjoumed. 


*TBA>To  be  announced  the  day  of  meeUng. 
Dated:  January  7, 1998. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc  98-81 2  FUed  1-13-98;  8:45  am] 
MUMO  COOE  SOOO-S»^ 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Record  of  Decision  on  the  Final 
Environmental  Impact  Statement  on 
the  Disposal  and  Reuse  of  Vint  Hill 
Farms  Station,  Warrenton,  VA 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  the  Army 
announced  its  Record  of  Decision  (ROD) 
on  the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  disposal  and 
reuse  of  the  701  acres  of  Vint  Hill  Farms 
Station,  Warrenton,  Virginia,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 

Under  the  Act,  the  Secretary  of  the 
Army  has  been  delegated  the  authority 
to  dispose  of  excess  real  property  and 
facilities  located  at  a  military 
installation  being  closed  or  realigned. 
The  Army  is  required  to  comply  with 
the  National  Environmental  Policy  Act 
during  the  process  of  property  disposal 
and  must  prepare  appropriate  analyses 
of  the  impacts  of  disposal  and, 
indirecUy,  of  reuse  of  the  property  on 
the  environment.  The  ROD  and  the  FEIS 
satisfy  requirements  of  the  law  to 
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examine  the  environmental  impacts  of 
disposal  and  reuse  of  Vint  Hill  Farms 
Station. 

Encumbered  disposal  involves  the 
transfer  of  property  to  others  with  use 
restrictions  imposed  by  the  Army.  The 
ROD  concludes  that  surplus  property 
will  be  conveyed  subject  to  restrictions, 
identified  in  the  FEIS,  that  relate  to  the 
following:  reservations  for  the  right 
access  property  to  remediate  areas  imtil 
cleanup  is  completed,  reservation  for 
access  to  utilities  necessary  to 
implement  remediation  actions, 
restrictions  (conservation  easement) 
prohibiting  disturbance  of  wetlands  and 
a  100-foot  upland  buffer  adjacent  to 
wetlands.  The  Army  will  impose 
reservations  to  deed  restrictions  as 
necessary  and  appropriate  to  protect 
human  health,  the  environment,  and 
public  safety. 

The  Army  has  taken  all  practicable 
measures  to  avoid  or  minimize 
environmental  harm  associated  with  its 
preferred  alternative  of  encimibered 
property  disposal.  The  Army  will 
continue  to  work  with  individual  futiue 
owners  to  avoid,  reduce,  or  compensate 
for  adverse  impacts  that  might  occur  as 
a  result  of  disposal.  Mitigation  measures 
for  reuse  activities  are  identified  in  the 
FEIS. 

ADDRESSES:  Copies  of  the  ROD  and  FEIS 
are  available  for  review  at  the  Fauquier 
County  Public  Library  in  Warrenton, 
Bealeton  Branch  Library  in  Bealeton, 
and  Prince  William  Coimty  Center 
Library  in  Manassas.  A  copy  of  the  ROD 
may  also  be  obtained  by  writing  to  Mrs. 
Shirley  Bamett,  U.S.  Army  Materiel 
Command,  ATTN:  AMCSO,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-0001,  or  by  calling  (703)  617- 
8172. 

Dated:  January  6. 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.  LB-E). 
[FR  Doc.  98-844  Filed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGBilCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 


publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  EtoD  is  hereby  giving 
constructive  notice  in  lieu  of  direct 
notice  to  the  record  subjects  of  a 
computer  matching  program  between 
Department  of  Transportation  (DOT) 
and  Department  of  Defense  (DoD)  that 
their  records  are  being  matched  by 
computer.  The  record  subjects  are  DCfT 
delinquent  debtors  who  may  be  aurent 
or  former  Federal  employees  receiving 
Federal  salary  or  benefit  payments,  and 
who  are  delinquent  in  their  repayment 
of  debts  owed  to  the  United  States 
Government  imder  programs 
administered  by  1X71.  This  match  will 
permit  DOT  to  pursue  and  collect  the 
debt  by  voluntary  repayment  or  by 
administrative  or  salary  offiset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  February  13, 1998  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Room  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMB4TARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
DMDC  and  DOT  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
DOT  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  ofi^set 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned. 

A  copy  of  the  computer  matching 
agreement  between  DOT  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Chief. 
Financial  Management  Systems, 
Department  of  Transportation,  Office  of 


Financial  Management,  400  7th  Street, 
SW,  Washington,  DC  20590.  Telephone 
(202) 366-6100. 

Set  forth  below  is  the  notice  of  a 
computer  matching  program  required  by 
paragraph  6.c.  of  the  Office  of 
Management  and  Budget  Guidelines  on 
computer  matching  published  in  the 
Federal  Register  on  June  19, 1989,  at  54 
FR  25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  December  30. 1997  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals,' 
dated  February  8, 1996  (February  20. 
1996,  61  FR  6435). 

Dated:  January  7, 1998. 

LALBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  Department  of 
Transportation  and  the  Department  of 
Defense  for  Debt  Coliection 

A.  PARTICIPATING  AGENCIES: 
Participants  in  this  computer  matching 
program  are  the  Department  of 
Transportation  (XXTT)  and  the  Defense 
Manpower  Data  Center  (DMDC). 
Department  of  Defense  (DoD).  The  DOT 
is  the  source  agency,  i.e.,  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  PURPOSE  OF  THE  MATCH:  Upon 
the  execution  of  this  agreement,  DOT 
will  provide  and  disclose  debtor  records 
to  DMDC  to  identify  and  locate-eny 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  delinquent 
debts  to  the  Federal  Government  under 
certain  programs  administered  by  the 
DOT.  DOT  will  use  this  information  to 
initiate  independent  collection  of  those 
debts  under  the  provisions  of  the  Debt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  the  I30T  of  any  employing  agency  to 
apply  administrative  and/or  salary  offset 
procedures  imtil  such  time  as  the 
obligation  is  paid  in  full. 

C.  AUTHORITY  FOR  CONDUCTING 
THE  MATCH:  The  legal  authority  for 
conducting  the  matching  pro-am  is 
contained  in  the  Debt  Collection  Act  of 
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1982  (PubUc  I^w  97-365).  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Public  Law  104-134.  section 
31001):  31  U.S.C.  Chapter  37. 
Subchapter  I  (General)  and  Subchapter 
n  (Claims  of  th#  United  States 
Government),  ai  U-S-CSZll  Collection 
and  Compromiie.  31  U.S.C  3716. 
Administrative  iOfEset;  5  U.S.C  5514,  as 
amended,  InstUlment  Deduction  for 
bdebtedness  (Salary  Offset);  10  U.S.C 
136.  as  ammd^.  Under  Seoetary  of 
Defense  for  Pe^nnel  and  Readiness;  10 
U.S.C  138,  as  unended.  Assistant. 
Secretaries  of  Itefense;  section  101(1)  of 
Executive  Ord^^  12731;  4  CFR  Chapter 
n.  Federal  Claikjis  Collection  Standards 
(General  Accowpting  Office  - 
Department  ofMistice);  5  CFR  550.1101 
•  550.1108  Collection  by  OfEset  from 
Indebted  Goverlmient  Employees 
(OPM);  49  CF^  fart  92,  Recovering  Debt 
to  the  United  aktes  by  Salary  Ofbet 

D.  RECORD$TOBBMAltHED:  The 
systems  of  recdiids  maintained  by  the 
respective  agendes  imder  the  Privacy 
Act  of  1974,  as  amended,  from  which 
records  will  be  disclosed  for  the 
purpose  of  this!  Computer  match  are 

1.  The  DOT  iMill  use  personal  data 
from  the  record  system  DOT/ALL  10, 
entitled  'Debt  Collection  File'  last 
published  in  the  Fednal  Register  on 
November  2. 1994.  at  59  FR  54941. 

2.  The  DOD  iktiill  use  personal  data 
from  the  record  system  S322.ll  DMDC. 
entided  'Federal  Creditor  Agency  Debt 
Collection  Data|$ase.'  last  published  in 
the  Federal  Regirter  on  June  25. 1996, 
at  61  FR  327797 

Sections  5  anjd  10  of  the  Debt 
Collection  Act  of  1982  (Public  Law  97- 
365)  authorize  agencies  to  disclose 
information  about  debtors  in  order  to 
offset  salary  or  Administrative  offsets. 
Agencies  must  publish  routine  uses 
pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
infiMination.  Sejriions  5  and  10  of  the 
Debt  Collection  Act  will  comprise  the 
necessary  authonty  to  meet  the  Privacy 
Act's  'compatibifity'  condition.  The 
sjrstems  of  records  described  above 
contain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

E.  DESCRIPJpN  OF  COMPUTER 
MATCHING  PROGRAM:  DOT,  as  the 
source  agency,  vWll  provide  DMDC  with 
a  electronic  file  which  contains  the 
names  of  delinquent  debtors  in 
programs  DOT  administers.  Upon 
receipt  of  the  computer  tape  file  of 
debtor  accounts,  DMDC  will  perform  a 
computer  match  li^sing  all  nine  digits  of 


the  SSN  of  the  DOT  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
OPM.  0MB.  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  non-postal  Federal  employees 
and  military  members,  active,  and 
retired.  Matching  records  ('hits'),  based 
on  the  SSN,  will  produce  the  member's 
name,  service  or  agency,  category  of 
employee,  and  current  woric  or  home 
address.  The  hita  or  matches  will  be 
furnished  to  the  DOT.  DOT  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with  DOT's 
source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  DOT  will  also  be 
responsible  for  malHng  final 
determinations  as  to  positive 
identification,  amoimt  of  ind^tedness 
and  recovery  efforte  as  a  result  of  the 
match. 

The  electronic  file  provided  by  DOT 
will  contain  data  elementa  of  the 
debtor's  name.  Social  Security  Number, 
internal  account  numbns  and  the  total  - 
amount  owed  for  each  debtor  on 
approximately  3,363  delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  1.8  million 
records  of  active  duty  and  retiied 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government- 
wide  non-postal  Federal  civilian  records 
of  current  and  retired  Federal 
employees. 

F.  INCLUSIVE  DATES  OF  THE 
MATCHING  PROGRAM:  This  computer 
matching  program  is  subject  to  review 
by  Congress  and  the  Office  of 
Management  and  Budget  If  no 
objections  are  raised  1^  either,  and  the 
mandatory  30  day  public  notice  period 
for  comment  has  expired  then  this 
computer  matching  program  becomes 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  By  agreement 
between  DOT  and  DMDC,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  tenninate  or 
modify  the  agreement. 

G.  ADDRESS  FOR  RECEIPT  OF 
PUBUC  COMMENTS  OR  INQUIRIES: 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Room  920, 
Arlington,  VA  22202-4502. 
[FR  Doc  98-813  Filed  1-13-98;  8:45  amj 
BHXMO  CODE  S00O-O4-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infomwtlon 
Colioetlon  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Liformation 
Officer,  invites  commenta  on  the 
proposed  information  collection 
requesta  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  commenta  on  or  before  March 
16, 1998. 

ADDRESSES:  Written  comments  and 
requesta  for  copies  of  the  proposed 
information  collection  requesta  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room     .    . 
5624,  Regional  Office  Building  3. 
Washii^on.  DC  20202-4651. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  pjn.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requesta.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  ita 
statutory  (^ligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requesta  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondente  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requesta  are  available  from  Patrick  J. 
Shenill  at  the  address  specified  above. 
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The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utihty, 
and  clarity  of  the  information  to  be 
coUected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  8, 1998. 
Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Infonnation  Officer. 

Office  of  Poetsecondary  Education 

Type  of  Review:  Extension. 

Title:  Federal  Pell  Grant  Program 
Institution  Payment  Record  and 
Payment  Data. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
.  profits;  State,  local  or  Tribal  Gov't;  SEAs 
orLEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  5,918.  Burden 
Hours:  355,080. 

Abstract:  The  Federal  Pell  Grant 
Program  provides  grants  to  eligible 
students  based  on  financial  need  to 
meet  the  costs  of  postsecondary 
education.  The  institution  payment 
record  and  pajnnent  data  is  how  the 
institution  reports  to  the  Department 
student  recipients  and  the  funds  to  be 
disbursed  imder  the  program. 

(PR  Doc.  98-808  Filed  1-13-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

EnvironnMntal  Management  Site- 
Spacific  Advisory  Board,  Pantex  Plant 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmuttee  Act 
(Pub.  L  92-463, 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Pantex  Plant. 
DATES  AND  TMES:  Tuesday,  January  27, 
1998: 1:30  p.m.-5:30  p.m. 
ADOftESSES:  Amarillo  Association  of 
Realtors,  5601  Enterprise  Circle, 
Amarillo,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 


Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806)477-3121. 

SUPPt^MENTARY  INFORMATKM: 

Purpose  of  the  Committee 

The  Board  provides  input  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that 
impact  future  use,  risk  management, 
economic  development,  and  budget 
prioritization  activities. 


Tentative  Agenda 

1:30  p.m. — Welcome — ^Agenda 

Review — Approval  of  Minutes 
1:40  p.m. — Co-Chair  Comments 
1:50  p.m. — Task  Force  Reports 
2:10  p.m. — Subcommittee  Reports 
2:30  p.m. — ^Nominations  Report 
3:00  p.m.— Ex-Offido  Reports 
3:30  p.m. — Updates— Occurrence 

Reports— DOE 
4:15  p.m. — ^Nuclear  Materials 

Management  Issues — ^Tentative 
5:30  p.m.— Closing  Remarks/ Adjourn 

Public  Participation  - 

The  meeting  is  open  to  the  public, 
and  public  comment  will  be  invited 
throughout  the  meeting.  Written 
statements  may  be  filed  with  the 
Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jerry  Johnson's  office  at 
the  address  or  telephone  numbo'  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provisicm  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  condiict  the  meeting  in  a 
fiashion  that  will  facifitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  nuncimiiTn  of  5  minutes  to 
present  their  comments  at  any  time 
throughout  the  meeting.  This  notice  is 
being  pubfished  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  pubhc  review  and  copying 
at  the  Pantex  Public  Reading  Rooms 
located  at  the  Amarillo  College  Lynn 
Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  ain  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 


Suinday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  January  8, 
1998. 

Rachal  SanmcL 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doa  98-889  Filed  1-13-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmantal  Managemant  Sito- 
SpecHlc  Adviaory  BcMvd,  Nevada  Taat 

sua 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Fednal  Advisory  Committee  Act 
(Pub.  L.  92-463. 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Envirtnunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  February  4. 1998: 
5:30  p.m.-O:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility.  Great  Basin 
Room,  232  Energy  Way.  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rcduer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommencktions  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

5:30  pjn.— Call  to  Order 

5:40  p.m. — Presentations 

7:00  p.m. — ^Public  Comment/Questions 

7:30  p.m. — Break 

7:45  p.m. — Review  Action  Items 

8:00  p.m. — Approve  Meeting  Minutes 

8:10  p.m. — Committee  Reports 

8:45  p.m. — ^Public  Comment 

9:00  p.m. — ^Adjourn 


UMl 
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Copies  of  tl  I*  final  agenda  will  be 
available  at  mp  meeting. 

Public  Particij^ation 

The  meeting!  is  open  to  the  public. 
Written  stateitilents  may  be  filed  with 
the  Committepi  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Kevin  Rohrer,  at 
the  telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda]  tThe  Designated  Federal 
Official  is  em^wered  to  conduct  the 
meeting  in  a  ft»hion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutejs  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  ^holidays.  Minutes  will 
also  be  availaljle  by  writing  to  Kevin 
Rohrer  at  the  Address  listed  above. 

Issued  at  Washington,  DC.  on  January  8, 
1998. 

Rachel  SamiMl. 

Deputy 
Officer. 

(PR  Doc  98-890  tiled  1-13-98;  8:45  am] 

BILUNQ  COM  a4S»JD1-P 


Deputy  Advisor  r  Committee  Management 


DEPARTMENT  OF  ENERGY 

Federal  Enwr^  Regulatory 
Commission 

[Project  11561-OiDO.AK] 

Alaska  Village  Electric  Corporation; 
Notice  of  Alaska  Village  Electric 
Corporation's  Request  To  Use 
AHemative  Proicedures  in  HIing  a 
License  Application 

January  8, 1998. 

The  preliminary  permit  holder, 
Alaska  Village  Electric  Corporation 
(AVEC),  has  asked  to  use  an  alternative 
procedure  in  flltng  an  application  for 
original  licens^  for  the  proposed  Old 
Hart>or  Hydrochloric  Project  No. 
11561.1  AVEClhas  demonstrated  that 
they  have  madei  an  effort  to  contact  all 
resource  agencies,  Indian  Tribes, 
nongovenunei]|t^  organizations  (NGOs), 
and  others  affejcted  by  their  proposal, 
and  that  a  concensus  exists  that  the  use 


'  The  380-kilowatt  project  %vouId  be  located  on 
Kodiak  Island,  neat  Old  Harbor,  Alaska,  partially 
within  the  boundatiM  of  the  Kodiak  Island  NaUonal 
Wildlife  Refuge. 


of  an  alternative  procedure  is 
appropriate  in  this  case.  AVEC  has  also 
sulmiitted  a  commimication  protocol 
that  is  supported  by  most  interested 
entities. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  AVEC's 
request  to  use  the  alternative  pnx^dure, 
as  required  under  the  final  rule  for 
Regulations  for  the  Licensing  of 
Hydroelectric  Projects.*  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date. 

The  alternative  procedure  being 
requested  here  combines  the  prefiling 
considtation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  the  applicant  consults  with 
agencies,  Indian  tribes,  and  NGOs 
during  preparation  of  die  application  for 
the  license  and  before  filing  it,  but  the 
Conunission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedure  is  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  prefiling  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  piirticipants. 

Applicant  Prepared  EA  Process  and 
Old  Haiirar  Project  Schedule 

On  November  13. 1997,  AVEC 
distributed  an  Initial  Stage  Consultation 
Document  for  the  proposed  project  to 
state  and  federal  resoiut:e  agencies, 
Indian  tribes,  and  NGOs.  AVEC 
scheduled  a  considtation  meeting  and 
site  visit  for  all  interested  parties  on 
December  15  and  16, 1997,  respectively, 
to  solicit  study  requests  from 
participants.  Notices  annoimcing  the 
meeting  and  site  visit  were  published 
locally,  as  required  by  Commission 
regulations. 

Public  scoping  meetings  are  planned 
for  Spring  1998.  Based  on  study 
requests  from  the  December  15, 1997, 
meeting,  study  plans  would  be 
developed  early  in  1998.  Studies  would 
be  conducted  diuing  spring,  summer, 
and  fall  1998,  as  needed.  The 
application,  including  the  applicant- 
prepared  EA,  would  he  filed  with  the 
Commission  on  or  before  March  11, 
1999,  the  expiration  date  of  AVEC's 
preliminary  peiihit. 


Comments 

Interested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 
Commission,  any  comments  on  AVEC's 
proposal  to  use  the  alternative 
procedures  to  file  an  application  for  the 
Old  Harbor  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets— Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Old  Harbor 
Hydroelectric  Project,  No.  11561). 

For  further  information,  please 
contact  Nan  Allen  of  the  Federal  Energy 
Regulatory  Commission  at  202-219- 
2938  or  E-mail  at 
Nan.AlleneFERC.Fed.US. 
David  P.  Boergera, 
Acting  Secretary. 

|FR  Doc.  98-837  Filed  1-13-98;  8:45  am) 
BILUNO  COOC  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2927-004] 

Aquamac  Corporation;  Notice 
Establishing  Procedures  for 
Rolicenslng  and  a  Deadline  for 
Submission  of  Final  Amendments 

January  8, 1998. 

The  license  for  the  Aquamac  Hydro 
Project,  Project  No.  2927,  located  on  the 
Merrimack  River  in  Essex  Coimty.  near 
Lawrence,  Massachusetts,  will  expire  on 
September  30, 1999.  On  September  29, 
1997,  an  application  for  subsequent 
license  was  filed.  The  following  is  an 
approximate  schedule  and  procedures 
that  will  be  followed  in  processing  the 
application: 


Date 


March  1,1998 


March  1,1998 


»81  FERC 1  61,103  (1997). 


Action 


Commission  notifies  ap- 
plicant that  its  applica- 
tion has  been  accept- 
ed and  specifies  the 
need  for  additional  irv 
formation  and  due 
date. 

Commission  issues  put>- 
lic  notice  of  the  ac- 
cepted application  es- 
tablishing dates  for  fil- 
ing motions  to  inter- 
vene and  protosis. 
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Date 

Action 

May  1.  1998 

Commission's  deadline 

for  applicant  for  filing 

a  final  amendment,  if 

any,  to  its  application. 

January  15,  1999  .. 

Commission  notifies  all 

parties  and  agencies 

that  the  application  is 

ready  lor  environ- 

mental analysis. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  question  concerning  this  notice 
should  be  directed  to  Mark  Pawlowski 
at  (202) 219-2795. 
David  P.  Boergen,  ' 

Acting  Secretary. 
(FR  Doc.  9»-«35  Filed  1-13-98;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissiort 

(Docket  No.  RP97-406-006] 

CNG  Transmission  Corporation;  Notice 
of  Tariff  Motion  Filing 

January  8. 1998. 

Take  notice  that  on  January  6, 1998, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet: 

Sub.  First  Revised  Sheet  No.  37A 

CNG  requests  an  effective  date  of 
January  1, 1998  for  its  revised  tariff 
sheet. 

CNG  states  that  the  purpose  of  this 
filing  is  to  move  into  effect  a  single  tariff 
sheet  that  was  among  those  filed  by 
CNG  on  July  1, 1997  in  the  above- 
referenced  proceeding.  CNG 
inadvertently  omitted  Sheet  No.  37 A 
from  its  December  31. 1997  and  January 
5, 1998  compliance  and  motion  tariff 
filings  in  the  instant  docket.  Therefore, 
CNG  requests  a  limited  waiver  of 
§  154.206(b)  of  the  Commission's 
regulations,  so  that  its  tariff  sheet  may 
become  effective  as  proposed. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  section  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-839  Filed  1-13-98;  8:45  am) 

BILUNQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Kto.  RP97-406-005] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  and  Tariff  Motion  Filing 

January  8, 1998. 

Take  notice  that  on  January  5. 1998, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  revised  tariff  sheets  listed  on 
Appendices  A  and  B  to  its  transmittal 
letter. 

CNG  requests  an  effective  date  of 
January  1, 1998  for  its  revised  tariff 
sheets.  CNG  requests  a  limited  waiver  of 
Section  154.207  of  the  Commission's 
regulations,  so  that  its  tariff  sheets  may 
become  effective  as  proposed. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Technical 
Conference  Order,  as  well  as  certain 
aspects  of  the  Commission's  July  31, 
1997  Suspension  Order  in  this 
proceeding,  and  to  move  into  effect  the 
tariff  revisions  proposed  by  CNG.  in  its 
filing  on  July  1, 199'.  CNG's  tariff  sheets 
reflect  the  elimination  of  CNG's 
proposed  exit  fee,  stranded  gathering 
plant  surcharge,  and  market-based  rate 
proposals,  as  required  by  the 
Suspension  Order.  CNG  has  also 
removed  or  modified  aspects-of  its  tariff 
revision  proposals  as  directed  by  the 
Technical  Conference  Order.  These 
revisions  are  more  fully  described 
below.  The  remaining  tariff  sheets 
reflect  components  of  CNG's  July  1, 
1997,  filing  that  have  survived  the 
Commission's  orders,  and  those  aspects 
that  are  of  a  purely  ministerial  nature. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 


mailed  to  all  active  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  tliis  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-880  Filed  1-13-98;  8:45  am) 
BiLUNG  COOE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-62-000] 

Columt}ia  Guff  Transmission 
Company;  Notice  of  Informal 
Settlement  Conferertce 

January  8, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
9:00  a.m.  on  Tuesday,  January  13, 1998, 
reconvening  at  9:00  a.m.  on  Friday, 
January  16. 1998.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Conmiission's  regulations  (18  CFR 
385.214)  prior  to  attending. 

For  additional  information  please 
contact  Michael  D.  Cotleur  at  (202)  208- 
1076.  or  Thomas  J.  Burgess  at  (202)  208- 
2058. 

David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-838  Filed  1-13-98;  8:45  am] 

BILLING  COOE  <717-«1-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  Rl 


1-001] 


Qas  Transport.  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Qas  Tariff 

Januarys,  1998|.  I 

Take  notice  mat  on  January  2, 1998, 
Gas  Transport,  Inc.  (GTI)  tendered  for 
filing  to  its  F^C  Gas  Tariff.  Second 
Revised  Volutite  No.  1,  revised  tariff 
sheets  with  a  proposed  effective  date  of 
January  1, 19^^. 

GTI  states  thiat  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  m  the  Letter  Order  issued 
by  the  Commlsision  on  December  30. 
1997  (Letter  Otder).  In  the  Letter  Order, 
the  Commissioti  accepted  GTI's 
proposed  tariff  sheets,  on  the  condition 
that  GTI:  (1)  Refile  the  title  page  to 
comply  with  Section  154.102(d)  of  the 
Commission's  fegulations  and  (2) 
correct^ferences  on  Original  Sheet 
Nos.  167  and  168  to  Sections  28.2  and 
28.1. 

GTI  states  th^t  copies  of  this  filing 
were  served  ubon  its  firm  customers 
and  interested  tote  conunissions.  GTI 
also  states  that  copies  were  also  served 
on  all  interruptible  customers  as  of  the 
date  of  the  filing. 

Any  person  jdesiring  to  protest  said 
filing  should  fi|e  a  protest  with  the 
Federal  Energy  |  Regulatory  Commission, 
888  First  Stiek,  N.E.,  Washington,  D.C 
20426,  in  accaidance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  A|l  such  protests  must  be 
filed  in  accordance  vnth  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vail 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  ptjblic  inspection  in  the 
Public  Refereniqe  Room. 
David  P.  Boo^gBt^ 
Acting  Secretary, 

[FR  Doc.  98-641  Piled  1-13-98;  8:45  am] 
MLUNO  cooe  SnTt^l-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2004-073  and  11607-00(q 

Holyoke  Water  Power  Company, 
Astibumiiam  Municipal  Light  Plant  and 
Massachusetts  Municipal  Wholesale 
Electric  Company;  Notice  of  Intent  to 
Conduct  Public  Scoping  Meetings  for 
the  Hoiyoite  Project  on  the  Connecticut 
River 

January  8, 1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  Holyoke  Water  Power  Company's 
application  for  a  new  license  for  the 
continued  operation  of  the  Holyoke 
Project  on  the  Connecticut  River, 
Massachusetts.  The  Commission  is 
similarly  reviewing  a  competing 
application  for  the  Holyoke  Project  by 
Ashbumham  Municipal  Light  Plant  and 
the  Massachusetts  Municipal  Wholesale 
Electric  Company.  The  Commission  will 
hold  scoping  meetings  on  January  28 
and  29, 1998,  in  preparation  for 
completing  an  Environmental 
Assessment  (EA),  under  the  National 
Environmental  Policy  Act  (NEPA),  for 
relicensing  the  Holyoke  Project. 

Commission  staff  will  hold  the 
scoping  meetings  in  the  vicinity  of  the 
Holyoke  Project:  One  evening  meeting 
and  one  morning  meeting.  The  evening 
meeting  will  focus  on  receiving  input 
fiom  the  public,  whereas  the  morning 
meeting  will  focus  on  resoiux»  agency 
concerns.  We  invito  all  interested 
agencies,  NGOs,  and  individuals  to 
attend  one  or  both  of  the  meetings,  and 
to  assist  staff  in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  shown 
below. 

Evening  Scoping  Meeting 

Date:  Wednesday,  January  28, 1998. 
Time:  7:00  p.m.  until  10:00  p.m. 
Place:  Holiday  Inn,  245  Whiting 
Farms  Road,  Holyoke,  MA  01040. 

Morning  Scoping  Meeting 

Date:  Thursday,  January  29, 1998. 

Time:  9:00  a.m.  until  12:00  noon. 

Place:  Holiday  Inn,  245  Whiting 
Farms  Road,  Holyoke,  MA  01040. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  £)ocument  (SDI) 
outlining  the  areas  to  the  addre^ed  at 
the  meetings  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDI  also  will  be  available  at  the  scoping 
meetings. 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 


tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  bom  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encoiuage 
statements  on  environmental  issues  that 
should  be  analyzed  in  the  EA,  including 
opinions  in  favor  of,  or  in  opposition  to, 
the  staffs  preliminary  list  of  issues;  (4) 
determine  the  depth  of  analysis  for 
issues  addressed  in  the  EA;  and  (5) 
identify  resource  issues  that  will  not 
require  detailed  analysis  in  the  EA. 

The  scoping  meetings  will  be 
recorded  by  a  coiut  reporter,  and  all       ^ 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  the  project.  Before  each 
meeting  starts,  all  individuals  who 
attend,  especially  those  individuals  that 
intend  to  make  statements  during  the 
meeting,  will  be  asked  to  sign  in  and 
clearly  identify  themselves  for  the 
record  prior  to  speaking.  Time  allotted 
for  representations  will  be  determined 
by  staff  based  on  the  length  of  the 
meetings  and  the  nimiber  of  people 
wanting  to  speak.  All  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Interested  parties  who  choose  not  to 
speak,  or  are  unable  to  attend  the 
scoping  meetings,  may  provide  written 
comments  and  information  to  the 
Commission  until  February  13, 1998. 
Written  comments  and  information 
should  be  submitted  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

The  first  page  of  all  filings  should 
indicate  "Holyoke  Project,  FERC  No. 
2004-073  and/or  Holyoke  Project,  FERC 
No.  11607-000"  at  the  top  of  the  page. 
All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  eight  copies.  Failure  to  file  an 
original  and  eight  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  your  comments  in  a  timely 
manner.  Furthermore,  participants  in 
this  proceeding  are  reminded  that  if 
they  file  comments  with  the 
Commission,  they  must  serve  a  copy  of 
their  filing  to  the  parties  on  the 
Commission's  service  list. 

For  further  information,  please 
contact  Allan  Creamer  at  (202)  219- 
0365. 

David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  98-834  Filed  1-13-98;  8:45  am] 
■ILUMO  COOE  STir-OMi 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2928-004] 

Merrimac  Paper  Company,  Inc.;  Notice 
Establishing  Procedures  for 
Rellcensing  and  a  Deadline  for 
Sulxnisslon  of  Final  Amendments 

January  8, 1998. 

The  license  for  the  Merrimac  Hydro 
Project  No.  2928.  located  on  the 
Meirimack  River  in  Essex  County,  near 
Lawrence,  Massachusetts,  will  expire  on 
November  30, 1999.  On  September  29. 
1997.  an  application  for  subsequent 
license  was  filed.  The  following  is  an 
approximate  schedule  and  procediues 
that  will  be  followed  in  processing  the 
application: 


Date 

Actiori 

March  1.1998 

Commission  notifies  ap- 

plicant that  its  applica- 

tion has  been  accept- 

ed and  specifies  the 

need  for  addKionaJ  in- 

formation and  due 

date. 

March  1,1 998 

Commission  issues  put>- 

lic  notice  of  the  ac- 

cepted application  es- 

tablishing dates  for  fil- 

ing motions  to  inter- 

vene and  protests. 

May  1, 1998 

Commission's  deadline 

for  applicant  for  filing' 

a  final  amendment,  if 

any.  to  its  application. 

January  15. 1999  .. 

Comrrassion  notifies  all 

parties  and  agencies 

that  the  application  is 

ready  for  environ- 

mental analysis. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
appUcation  in  accordeince  with 
apphcable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Mark  Pawlowski 
at  (202)  219-2795. 
David  P.  Boei^eri, 
Acting  Secretary.        ^  ' 
{FR  Doc.  98-836  Filed  1-13-98;  8:45  am] 
■UMO  COOC  (MT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  CP98-167-000] 

PG&E  Gas  Transmission— Northwest; 
Notice  of  Application 

January  8. 199& 

Take  notice  that  on  December  30. 
1997.  PG&E  Gas  Transmission- 
Northwest  (PG&E)  [formerly  Pacific  Gas 
Transmission  Company].  2100 
Southwest  River  Parkway.  Portland. 
Oregon  97201 .  filed  in  the  above- 
referenced  docket,  an  application 
pursuant  to  Section  7(c)  of  the  Natxnal 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  PG&E  to  install 
and  operate  additional  compression  af 
three  existing  compressor  stations,  all  as 
more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Federal  Energy 
Regulatory  Commission  and  open  to 
public  inspection. 

PG&E  states  that  the  purpose  of  this 
project  is  to  increase  system 
compression  by  upgrading  two  existing 
compressor  units  at  its  Compressor 
Station  4  near  Standpoint.  Idaho,  one 
luiit  at  its  Compressor  Station  7  near 
Starbuck.  Washington,  and  one  imit  at 
its  Compressor  Station  9  in  Morrow 
County,  Oregon.  PG&E  further  states 
that  the  additional  compression  to  be 
added  will  allow  it  to  offer  additional 
firm  service  between  Kingsgate,  British 
Columbia  and  Standfield,  (>egon  of 
56,000  Dth/d  on  an  annual  basis,  and  an 
additional  firm  service  between 
Kingsgate  and  Malin.  Oregon  of  20.000 
Dth/d  during  the  foin  months  of 
November  t£at>ugh  February.  PG&E  has 
executed  transportation  agreements  for 
the  additional  capacity  with  Avista 
Energy.  Inc..  Duke  Energy  Trading  and 
Marketing.  L.L.C..  El  Paso  Energy 
Marketing  Canada.  Inc..  Montana  Power 
Trading  and  Marketing  Company,  and 
Poco  Marketing  Ltd. 

The  total  cost  of  the  compression 
facihties  is  estimated  to  be  $6,000,000. 
which  will  be  financed  using  funds  on 
hand.  PG&E  proposes  to  install  the 
additional  compression  in  order  to 
provide  the  additional  transportation 
service  beginning  November  1. 1998. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
29, 1998.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  reqtiire  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commissicm  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  conunents  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  enviromnental  mailing 
list,  will  receive  copies  of 
environmental  doctunents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
enviroimiental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

take  ftuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commi^on 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
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certificate  is  re<|Uired  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commissi0n  on  its  own  motion 
believes  that  a  rarmal  hearing  is 
required,  furth^^  notice  of  such  hearing 
will  be  duly  giv4n- 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  foif  PG&E  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergert, 
Acting  Secretary. 
(FR  Doc.  98-831  Filed  1-13-98;  8:45  am] 

BIUJNQ  COOE  Km-$i-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    I 

[Docket  NO.  RP97-|420-002) 

Southern  Natural  Gas  Company; 
Notice  of  Prop(^fed  Changes  to  FERC 
Gas  Tariff 

January  8, 199^.   1 1 

Take  notice  that  on  January  5, 1998, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  February  5, 1998: 

First  Revised  She^t  No.  43 
Fifth  Revised  Sheet  No.  44     , 
Second  Revised  Shbet  No.  57 
Pifth  Revised  Sheet  No.  58 
Fourth  Revised  Sh^t  No.  62 
Fourth  Revised  Shdet  No.  63 
First  Revised  She4«  No.  154 

Southern  states  that  its  filing  is  in 
compliance  with, the  Commission's 
Etecember  24, 1M7  order  approving 
changes  to  its  OPO  procedures  and 
directing  Southern  to  file  revised  tariff 
sheets  consistent  with  its  order. 

Southern  states  that  copies  of  the 
filing  will  be  seived  upon  all  parties 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  these    - 
proceedings.      j  I 

Any  person  dwiring  to  protest  this 
filing  should  file  a  protest  .with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accord|a|nce  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  no|t  serve  to  make 
protestants  partiw  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergen, 

Acting  Secretary. 

[FR  Doc.  98-840  Filed  1-13-98;  8:45  am] 

BHJJNQ  OOOC  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dbciwt  Na  CP9ft-169-«00) 

Stingray  Pipeline  Company;  Notice  of 
Request  Under  Blanlcet  Authorization 

January  8, 1998. 

Take  notice  that  on  December  31, 
1997,  Stingray  Pipeline  Company 
(Stingray),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP98-1 69-000  a  request  pursuant  to 
§§  157.205  and  157.208(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.208(b)  for  authorization  to 
construct,  own  and  operate  facilities  to 
connect  Stingray's  existing  East 
Cameron  Block  338  (EC  338),  Offshore 
Louisiana  platform  to  a  new  production 
platform  to  be  located  in  East  Cameron 
Block  373  (EC  373),  Offshore  Louisiana 
under  Stingray's  blanket  certificate 
issued  in  Docket  No.  CP91-1505-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Stingray  proposes  to 
construct,  own  and  operate  a  dual  8- 
inch  meter  and  approximately  0.10 
miles  of  16-inch  lateral  on  a  new 
platform  to  be  located  in  EC  373; 
approximately  12.91  miles  of  16-inch 
lateral  from  the  new  EC  373  platform  to 
the  existing  EC  338  platform:  and 
approximately  0.05  miles  of  16-inch 
lateral  to  connect  the  12.91-mile  lateral 
to  the  existing  EC  338  platform.  Stingray 
estimates  the  cost  of  the  proposed 
facilities  to  be  $11,358,000.  - 

Stingray  states  that  it  will  provide 
self-implementing  transportation  service 
by  means  of  the  proposed  facilities 
pursuant  to  its  Order  No.  509  blanket 
certificate  and  Subparts  G  and  K  of  Part 
284  of  the  Commission's  Regulations. 
Stingray  asserts  that  the  proposed 
facilities  will  allow  Stingray  to  receive 
approximately  24,982,000  Mcf  of 
additional  production  on  annual  basis 
for  transportation  onshore. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  nodce 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boofers, 
Acting  Secretary. 

[FR  Doc.  98-^33  Filed  1-113-98;  8:45  am] 
BILUNQ  COOE  (rir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  Na  CP9S-168-000] 

Williams  Natural  Gas  Company;  Notice 
of  Application 

January  8, 1998. 

Take  notice  that  on  December  31, 
1997,  Williams  Natural  Gas  Company ' 
(WNG),  P.O.  box  3288.  Tulsa  Oklahoma 
74101  filed  in  Docket  No.  CP98-168- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act.  as  amended, 
to  abandon  by  sale,  for  subsequent 
reclaim  and  abandoiunent  in  place 
about  126.1  miles  of  pipeline  end 
related  facilities  in  Hemphill  County 
Texas  and  Ellis.  Woods  and  Woodward 
Countries.  Oklahoma,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  WNG  seeks  authority  to 
abandon  by  sale  to  CPI  Pipe  and  Supply, 
Inc.,  to  reclaim  for  salvage  and  to 
abandon  in  place,  about  126.1  miles  of 
the  Pampa  20-inch  acetylene  welded 
line.  WNG  estimates  that  the  cost  of 
abandonment  will  be  about  $246,550 
and  the  sales  price  is  $2,825,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
29. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  hirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  %vithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergan, 

Acting  Secretary.  _ 

(FR  Doc.  9&-832  Filed  1-13-98;  8:45  am] 

MLUNQ  OOOE  friT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Na  ECW-23-000.  •!  al.] 

Duke  Energy  Corporation;  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  7, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Enei^  Corporation,  Nantahala 
Power  and  Light  Dunpany 

(Docket  No.  EC98-23-000) 

Take  notice  that  on  December  22, 
1997,  Duke  Energy  Corporation 
("Duke"),  on  behalf  of  itself  and  certain 
of  its  affiliates,  and  Nantahala  Power 
and  Light  Company  ("Nantahala"),  a 
wholly-owned  subsidiary  of  Duke 
(collectively  "Applicants"),  tendered  for 
filing  pursuant  to  Section  203  of  the 
Federal  Power  Act  (the  "FPA"),  16 
U.S.C.  824b,  Part  33  of  the 
Conunission's  Regulations,  18  CFR  33, 
and  18  CFR  2.26,  an  Application  for  an 
order  approving  the  proposed  merger  of 
Nantahala  into  Duke. 

Applicants  state  that  Nantahala,  a 
wholly-owned  subsidiary  of  Duke,  will 


merge  into  Duke,  with  Duke  to  continue 
as  the  surviving  corporation.  They  state 
that  after  consummation  of  the  merger, 
Nantahala  will  become  a  division  of 
Duke's  Electric  Operations  Group. 
According  to  Applicants,  the  proposed 
merger  will  not  result  in  any  change  of 
control  over  the  FPA-jurisdictional 
faciUties,  nor  will  it  affect  any  contracts 
held  by  their  power  marketer  affiliates. 
The  Applicants  state  that  they  have 
submitted  the  information  required  by 
Part  33  of  the  Commission's  regulations, 
and  by  the  Commission's  recently- 
issued  Merger  Policy  Statemmt  (Order 
No.  592),  Inquiry  Concerning  the 
Commission's  Merger  Policy  Under  the 
Federal  Power  Act;  Policy  Statement 
(issued  December  18, 1996),  61  FR 
68,595  (December  30, 1996),  to'be 
codified  at  18  CFR  2.26),  in  support  of 
the  Application. 

Applicants  represent  that,  as  required 
by  18  CFR  33.6,  copies  of  the 
Application  and  related  testimony  and 
exhibits  have  been  served  on  each  of 
Duke's  and  Nantahala's  wholesale 
customers  and  on  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  February  20  ,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER98-962-O00] 

Take  notice  that  on  December  8, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS),  tendered  for  filing  a  notice  of 
cancellation  of  the  lunbrella  short-term 
firm  transmission  service  agreement 
between  CIPS  and  Delhi  Energy 
Services,  Inc.  (DESI).  The  cancellation  is 
at  the  request  of  DESI. 

CIPS  requests  an  effective  date  of 
December  9, 1997  for  the  notice  of 
cancellation.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  regulations. 
CIPS  states  that  a  copy  of  the  filing  has 
been  served  on  DESI. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER98-963-000I 

Take  notice  that  on  December  8, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  PECO  Energy 
Company  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER98-964-0001 

Take  notice  that  on  December  8. 1997, 
Louisville  Gas  and  Electric  Company  . 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Southern  Indiana 
Gas  &  Electric  Company  (SIGECQ) 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  21. 1998,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER98-96S-000) 

Take  notice  that  on  December  8, 1997. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  ah  executed 
transmission  service  agreement  (TSA) 
with  Entergy  Power  Marinating  Corp. 
("Entergy")  for  Non-Firm  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff.  Third  Revised  Volume  No.  1.  for 
Transmission  Service  To.  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effiactive  date  of 
December  8. 1997. 

Copies  of  the  filing  were  served  on 
Entergy  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  21, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  HoustOB  Lighting  &  Power  ConqMny 

(Docket  No.  ER98-96&-000) 

Take  notice  that  on  December  8. 1997. 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Williams  Energy  Services 
Company  ("Williams")  for  Non-Firm 
Transmission  Service  imder  HL&P's 
FERC  Electric  Tariff,  Third  Revised 
Volimie  No.  1,  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  December  8, 1997. 

Copies  of  the  filing  were  served  on 
Williams  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER9&-967-000) 

Take  notice  that  on  December  8, 1997, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Enron  Power  Marketing,  Inc. 
("Enron")  for  Non-Firm  transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Voliune  No.  1,  for 
Transmission  Service  To.  From  and 
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Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
December  8, 1087. 

Copies  of  the  filing  were  served  on 
Enron  and  the  Public  Utility 
Commission  of  Texas. 

Comment  dote:  January  21, 1998,  in 
accordance  wifii  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Honston  Lighting  &  Power  Company 

(Docket  No.  ERS|^-968-000] 

Take  notice  that  on  December  8, 1997, 
Houston  Lightihg  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Entergy  Services,  Inc.  ("Entergy 
Services")  for  Non-Firm  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff.  Third  Revised  Volume  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  Of 
December  8, 1997. 

Copies  of  the  filing  were  served  on 
Entergy  Services  and  the  Public  Utility 
Commission  of  Texas. 

Comment  ddle;  January  21, 1998,  in 
accordance  witn  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

0.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER96f-969-O00] 

Take  notice  vkat  on  December  8, 1997, 
Houston  Lightu^g  &  Power  Company 
(HL&P),  tendeiiad  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  DuPont  Power  Marketing,  Inc. 
("DuPont  Pow^r")  for  Non-Firm 
Transmission  $^rvice  under  HL&P's 
FERC  Electric  tariff.  Third  Revised 
Volume  No.  1,  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  da^^  of  December  8, 1997. 

Copies  of  the  filing  were  served  on 
DuPont  Power  and  the  Public  Utility 
Commission  o{  Texas. 

Comment  dd^:  January  21, 1998,  in 
accordance  wilp  Standard  Paragraph  E 
at  the  end  of  thjik  notice. 

10.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER9f|-97O-000] 

Take  notice  tbat  on  December  8, 1997, 
Houston  Lighting  &  Power  Company 
(HL&P),  tender^  for  filing  an  executed 
transmission  setvice  agreement  (TSA) 
writh  NGTS  Energy  Services  ("NGTS") 
for  Non-Firm  Transmission  Service 
under  HL&P's  FERC  Electric  Tariff, 
Third  Revised  Volume  No.  1,  for 
Transmission  ^^ryice  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effective  date  of 
December  8, 19197. 

Copies  of  the  filing  were  served  on 
NGTS  and  the  Public  Utility 
Commission  of  Texas. 


Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER98-971-O00J 

Take  notice  that  on  December  8, 1997, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Energy  Transfer  Group  ("ETC")  for 
Non-Firm  Tlransmission  Service  under 
HL&P's  FERC  Electric  Tariff,  Third 
Revised  Voliune  No.  1,  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections.  HL&P  has 
requested  an  effective  date  of  December 
8, 1997. 

Copies  of  the  filing  were  served  on 
ETC  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Houst<m  Lighting  &  Power  Company 

(Docket  No.  ER9&-972-0001 

Take  notice  that  on  December  8, 1997, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  NP  Energy.  Inc.  ("NP  Energy")  for 
Non-Firm  Transmission  Service  under 
HL&P's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  1,  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections.  HL&P  has 
requested  an  effective  date  of  December 
8, 1997. 

Copies  of  the  filing  were  served  on  NP 
Energy  and  the  Public  Utility 
Comnussion  of  Texas. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  Energy  Ventures,  L.L.C 

(Docket  No.  ER98-983-000] 

Take  notice  that  on  December  9, 1997, 
New  Energy  Ventiu-es,  L.L.C.,  tendered 
for  filing  a  notice  of  succession  in 
operations  pursuant  to  18  CFR  35.16  in 
order  to  reflect  is  name  change  from 
NEV,  L.L.C. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services.  Inc. 

[Docket  No.  ER98-987-0001 

Take  notice  that  on  December  8, 1997, 
Cinergy  Services,  Inc.  ("Cinergy"),  filed 
a  notification  indicating  its  consent  to 
the  assignment  by  Heartland  Energy 
Services.  Inc's  ("Heartland")  of  its 
rights  and  obligations  under  the 
Interchange  Agreement  between  Cinergy 
and  HES  to  Gugill-IEC,  LLC  ("Cargill"). 


Cinergy  requests  an  effective  date  of 
November  1, 1997. 

Copies  of  the  filing  were  served  upon 
Heartland,  as  well  as  the  State 
Commissions  of  Kentucky.  Indiana,  and 
Ohio,  and  the  Indiana  Office  of.Utility 
Consiuner  Counselor. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9»-9SS-000] 

Take  notice  that  on  December  9, 1997, 
,  Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Vitol  Gas  &  Electric, 
LLC  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9»-989-000] 

Take  notice  that  on  December  9, 1997, 
Louisville  Gas  and  Electnc  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
Sonat  Power  Marketing  L.P.  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER9»-993-O00) 

Take  notice  that  on  December  9, 1997. 
Houston  Lighting  &  Power  Company 
("HL&P"),  submitted  for  filing  noUces  of 
cancellation  of  various  transmission 
service  agreements  under  HL&P's  tariff 
for  transmission  service  "to,  fit>m  and 
over"  certain  HVDC  Interconnections. 

HL&P  states  that  a  copy  of  the  filing 
has  been  served  on  all  affected 
customers. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Washington  Water  Powor 
Company 

(Docket  No.  ER98-1 02 2-000] 

Take  notice  that  on  December  10, 
1997,  The  Washington  Water  Power 
Company  ("WWP"),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  proposed  revision  to  the 
standard  form  of  an  umbrella  Service 
Agreement  for  Point-To-Point 
Transmission  Service  under  WWP's 
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Open  Access  Transmission  Tariff— 
FERC  Electric  Tariff,  Volume  No.  8. 
WWP  requests  an  effective  date  of 
January  1, 1998. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  York  State  Electric  ft  Gas 
Corporation 

IDocket  No.  ER98-1 02  3-000] 

Take  notice  that  on  December  10, 
1997,  New  York  State  Electric  &  Gas 
Corporation  ("NYSEG").  filed  Service 
Agreements  between  NYSEG  and 
Northeast  Utilities  Service  Company 
("Customer").  These  Service 
Agreements  specify  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  and  effective  on 
June  11, 1997,  in  Docket  No.  OA97- 
571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
November  14, 1997  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota  Company),  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98-1024-000] 

Take  notice  that  on  December  10, 
1997,  Northern  States  Power  Company 
(Miimesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  "NSP"),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Union  Electric  Company 
("Customer").  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 
NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on 
November  12, 1997. 

Comment  date;  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1 02  5-000] 

Take  notice  that  on  December  10, 
1997.  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 


between  LGftE  and  Entergy  Power 
Marketing  Corp.  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-1026-O00l 

Take  notice  that  on  December  10, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  LG&E  and  Proliance  Energy, 
LLC  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1027-000] 

Take  notice  that  on  December  10, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  LG&E  and  Electric 
Clearinghouse,  Inc.  imder  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  January  21, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Pool 

[Docket  No.  ER98-1059-000] 

Take  notice  that  on  December  15, 

1997,  the  New  England  Power  Pool 
Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  ("NEPOOL") 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  COM/Energy 
Marketing,  Inc.  ("COM/Energy").  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  COM/ 
Energy's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  COM/Energy.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  COM/ 
Energy  a  member  in  NEPOOL.  NEPOOL 
requests  an  effective  date  of  March  1, 

1998,  for  commencement  of 
participation  in  NEPOOL  by  COM/ 
Energy. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Tucson  Electric  Power  Company 

(Docket  No.  ER98-1121-000] 

Take  notice  that  on  December  17. 
1997,  Tucson  Electric  Power  Company 
tendered  for  filing  proposed  changes  in 
its  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  2.  Tucson  proposes  to  modify  the 
provision  of  Section  5  of  its  Open 
Access  Transmission  Tariff  which  sets 
forth  the  procedures  governing  requests 
for  transmission  service  in 
circiunstances  where  facilities  have 
been  financed  through  the  use  of  tax- 
exempt  local  furnishing  bonds.  These 
proposed  revisions  would  clarify  cost 
recovery  procedures  applicable  to 
customers  that  take  service  which 
jeopardizes  a  facility's  tax-exempt 
status.  -" 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Arizona  Corporation 
Commission. 

Comment  date:  January  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Tucson  Electric  Power  Craapany 

(Docket  No.  ER9»-1 150-000] 

Take  notice  that  on  December  19, 
1997,  Tucson  Electric  Power  Company 
("TEP")  filed  its  proposed  Maritet  Rate 
Tariff  for  Affiliate  Sales.  The  proposed 
tariff  would  allow  TEP  to  sell  capacity 
and  energy  to  its  affiliates  at  market- 
based  rates  consistent  with  Commission 
precedent. 

Comment  date:  January  21, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ERgs-l  198-000] 
Take  notice  that  on  December  24. 

1997,  The  Cleveland  Electric 

Illuminating  Company  tendered  for 

filing  Amendment  No.2  to  its 

intercoimection  agreement  Mrith  the  Qty 
.  of  Painesville.  This  filing  is  made 

pursuant  to  Section  205  of  the  Federal 

Power  Act. 
Comment  date:  January  21, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
detennining  ue  appropriate  action  to  be 
taken,  but  wjll  not  serve  to  make 
protestants  pjairties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
DavU  P.  Boei||4n, 
Acting  Secretaty. 

(FR  Doc.  98-830  Filed  1-13-98;  8:45  am] 
BILUNO  CODE  071^41-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPPTS-00231|  rRL-5765-«] 

Federal  Insedicide,  Fungicide,  and 
Rodenlicide  Act  Scientific  Advisory 
Panel;  Panel  «n  Bacillus  Thurlngiensis 
Plant  PesticidBs  and  Resistance 
Management;  Notice  of  IMeedng 

AQBICY:  Environmental  Protection 
Agency  (EPAJ.; 

ACTION:  Noticti  of  open  meeting. 


SUMMARY:  Thite  will  be  a  2-day  meeting 
of  a  Federal  Uisecticide,  Fimgicide.  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanel  on 
managing  the  amergence  of  resistance  in 
insect  pest  poDulations  to  Bacillus 
Thuringiensi^  [Bt)  plant-pesticides.  The 
meeting  will  be  open  to  the  public.  The 
Panel  vdll  discuss  specific  questions 
posed  by  the  Agency  based  on  an  EPA 
report.  This  meeting  will  be  the  second 
in  a  series  of  SAP  meetings  the  Agency 
intends  to  holf4  on  resistance 
management  aid  Bt  The  first  meeting 
was  held  on  KUffch  1. 1995.  EPA 
anticipates  it  will  hold  a  third  meeting 
in  late  1998  or  early  1999,  to  review  a 
second  report  it  intends  to  prepare 
issuing  information  submitted  to  EPA  in 
late  1997  and  ki9g8. 
DATES:  llie  mdAting  will  be  held  on 
Monday  and  Ifiesday.  February  9  and 
10, 1998,  starting  at  9  a.m.  and  ending 
at  5  p.m.  Should  this  meeting  be 
canceled  because  of  weather-related 
problems,  the  meeting  will  then  be 
rescheduled  for  February  17  and  18, 
1998. 

ADDRESSES:  The  meeting  will  be  held  at 
EPA.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highwaji  Rm.  1126,  Arlington, 

FOR  FURTHER  IKilk>RMATION  CONTACT: 
Creavery  Lloyd.  SAP  Committee 
Management  Assistant,  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances.  (MC-7101).  Rm.  E-625. 401 


M  St..  SW..  Washington.  DC  20460. 
Telephone:  202-260-6900.  Fax:  202- 
260-0949.  E-mail: 
lloyd.creavery®epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  AYailability:  Electronic 
copies  of  this  document  and  the  report 
are  available  from  the  EPA  Home  Page 
at  the  Federal  Register-Environmental 
Documents  entry  for  this  dociunent 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrg8tr/). 

The  Panel  will  discuss  specific 
questions  posed  by  the  Agency  based  on 
an  EPA  report.  The  report  evaluates 
scientific  data  generated  by  companies 
in  the  1996  growing  season  and 
submitted  to  EPA  on  plants  expressing 
Bt  delta  endotoxins,  i.e..  Bt  field  com, 
Bt  cotton,  and  Bt  potato.  The  report  also 
analyzes  information  gathered  on  the 
1996  bollworm  infestation  in  Brazos 
Valley  in  Texas  in  1996.  Finally,  the 
report  compiles  and  analyzes  testimony 
offwed  at  the  two  public  hearings  held 
by  EPA  under  FIFRA  section  21  on 
March  21. 1997.  in  Washington,  DC  and 
on  May  21, 1997,  in  College  Station,  TX. 
The  EPA  report  may  be  found  in  the 
docket  for  this  meeting.  EPA  anticipates 
crops  other  than  com,  cotton,  or  potato 
may  be  modified  to  express  various  Bt 
toxins  and  believes  its  experience  with 
com,  cotton,  and  potato  expressing 
various  Bt  toxins  may  be  useful  in 
determining  whether  and  what 
components  of  a  management  program 
would  be  appronriate  for  such  crops. 

The  pubhc  will  be  given  an 
opportimity  to  comment  at  the  meeting. 
Members  of  the  pubUc  are  requested  to 
contact  the  Agency  in  advance 
concerning  their  desire  to  comment  at 
the  meeting.  Attendance  by  the  public 
will  be  limited  by  available  space. 
Persons  interested  in  attending  or 
making  pubUc  comment  should  contact 
Creavery  Lloyd,  and  forward  a  copy  of 
any  public  comments,  no  later  than 
February  2, 1998. 

Dated:  Januaiy  8, 1998. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(PR  Doc  98-926  Filed  1-13-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00620:  FRL-6765-q 

1996  Food  Quality  Protection  Act; 
Right-To-Know  Draft  Brochure 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  EPA  is  announcing  the 
availabihty  for  pubhc  comment  of  a 
draft  brochure  containing  information 
on  pesticide  residues  in  food.  The  draft 
brochure  is  available  in  two  formats:  the 
text  is  identical,  but  the  illustrations 
differ.  EPA  is  required  by  the  Food 
Quahty  Protection  Act  to  make  this 
brochure  available  to  the  public  through 
large  grocery  stores  by  August  3, 1998. 

DATES:  Comments  miist  he  received  on 
or  before  March  2, 1998. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  hi 
person.  deUver  comments  to:  Rm.  119. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket®epamail.epa.gov.  Follow  the 
instructions  imder  Unit  n.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubUc  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

To  receive  copies  of  the  draft 
brochure:  By  mail:  Pubfic  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW..  Washington. 
DC  20460.  In  person:  Rm.  119,  Costal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  Telephone:  (703)  305- 
5805;  Fax:  (703)  305-4646,  e-mail:  opp- 
docketOepamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  Alexander,  Communications 
Services  Branch,  Field  and  External 
Afhirs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(703)  308-0835,  Fax:  (703)  305-5558,  e- 
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mail: 

alexander.joshua@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability: 
Internet 

Electronic  copies  of  this  dociunent 
and  the  draft  brochure  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Dociunents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 
Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  6020  for  a  copy  of  the 
draft  brochure  entitled  "Pesticides  on 
Food:  Consumer  Information." 

L  Background 

On  August  3, 1996.  President  Clinton 
signed  into  law  the  Food  Quality 
ProtecUon  Act  of  1996  (FQPA).  FQPA 
significantly  amends  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  the  laws 
governing  pesticide  regulation.  FQPA 
sets  a  new  health-based  safety  standard 
for  all  pesticide  residues  in  food  and 
requires  that  all  established  permissible 
pesticide  residue  limits  (tolerances)  be 
re-evaluated  in  accordance  with  the  new 
standard. 

The  new  law  requires  EPA  to  provide 
information  on  pesticide  residues  in  or 
on  food  to  large  grocery  stores  for  public 
display.  At  a  minimiun,  the  Agency 
must  inform  the  pubUc  of  the  risks  and 
benefits  of  pesticide  use  on  food;  a 
listing  of  all  pesticides  which  do  not 
meet  the  new  standard;  foods  containing 
residues  of  these  pesticides  and  foods 
that  may  reasonably  substitute  for  these; 
and  ways  consumers  can  reduce  their 
exposure  to  pesticides. 

This  effort  builds  on  the  Agency's 
conmiitment  to  ensure  consumer  safety 
and  strengthen  its  right-to-know  efforts 
to  ensure  that  consumers  are  provided 
information  which  will  allow  them  to 
make  informed  and  environmentally- 
conscious  decisions.  The  Agency  is 
exploring  additional  mechanisms  for 
informing  the  public  about  ways  to 
reduce  their  exposure  to  pesticides  and 
other  chemicals  in  their  diet,  homes, 
workplaces,  and  schools. 

This  Federal  Register  Notice 
announces  the  availability  of  the  draft 
brochure  entitled  "Pesticides  on  Food: 
Consumer  Information."  The  draft 
brochure  is  available  in  two  formats;  the 
text  is  identical,  but  the  illustrations 
differ.  EPA  is  soliciting  comments  on 
this  draft  brochure  prior  to  publication 
and  distribution  to  large  grocery  stores 
for  public  display. 

In  developing  this  draft  brochure, 
EPA  has  been  consulting  on  a  wide 


range  of  issues  with  key  constituencies, 
primarily  through  the  Pesticide  Program 
Dialogue  Committee  (PPDC).  The  PPDC 
is  a  permanently  chartered  Federal 
advisory  committee  that  plays  a  key  role 
in  the  implementation  of  FQPA.  It 
provides  advice  and  guidance  to  EPA  on 
regulatory  development  and  reform 
initiatives  as  well  as  public  policy  and 
regulatory  issues  associated  with 
evaluating  and  reducing  risks  from 
pesticide  use.  In  March  1997,  the  PPDC 
established  a  workgroup  (29  members] 
consisting  of  EPA  representatives, 
industry,  the  Food  and  Drug 
Administration,  the  United  States 
Department  of  Agriculture,  and 
environmental  and  public  interest 
groups.  In  addition  to  these 
constituencies,  to  ensure  that  the 
brochure  is  understandable  and  useful, 
the  Agency  is  conducting  consiuner 
research:  48  consumers  have  been 
interviewed  to  determine  their 
knowledge  and  perceptions  of 
pesticides.  This  draft  brochure  and 
futiue  versions  of  it  also  will  be 
evaluated  by  consumers  in  fociis  groups 
during  January,  February,  and  March 
1998. 1)ocuments  relating  to  the 
development  of  the  draft  brochure  are 
being  made  available  ujider  docket 
control  number  OPP-00520. 

In  addition,  EPA,  is  providing  the 
public  with  an  opportimity  to  comment 
on  the  Agency's  interpretation  of 
"public  display"  as  it  is  used  in  section 
408(o)  of  the  FFDCA.  EPA  interprets 
"public  display"  to  mean:  to  place  the 
brochure  in  a  manner  that  mcdees  it 
available  and  visible  to  all  shoppers, 
either  in  the  produce  department, 
entrance,  or  check-out;  to  make 
available  copies  for  shoppers  to  pick  up, 
and  to  replenish  the  supply  when 
necessary.  The  FFDC^  allows  grocers  to 
determine  the  manner  of  public  display. 
However,  EPA  beheves  it  is  important  to 
emphasize  that  grocers  do  have  an 
obligation  to  display  the  brochm«,  and 
that  it  is  neccessary  and  appropriate  to 
define  "public  display,"  to  ensure  that 
the  intent  of  section  408(o)  is 
effectuated. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  document, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  "OPP-00520" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 


excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocketdepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
00520."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides. 

Dated:  January  8, 1998. 

Lynn  R.  GoMman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(PR  Doc  98-925  Filed  1-13-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-783;  FRL-675MI 

Ecoiab  Inc.;  Pesticide  Toleranca 
Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  exemption  from  the  requirement  of 
a  tolerance  for  residues  of  peroxyacetic 
acid  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  and  in  or  on  meat  and 
meat  byproducts  of  cattle,  sheep,  hogs, 
goats,  horses,  and  poultry,  milk,  and 
eggs  when  such  residues  result  from  the 
use  of  peroxyacetic  acid  as  an 
antimicrobial  agent  on  fruits,  vegetables, 
tree  nuts,  cereal  grains,  herbs,  and 
spices. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-783)  must 
be  received  on  or  before  February  13, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiut»8  and  Services  EMvision 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
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CM  «2, 1921  JaSerson  Davis  Highway. 
Arlington,  VA. 

Comments  a^  data  may  also  be 
submitted  eled^cmically  by  following 
the  instruction$|  under 
"SUPPLEMENftARY  INFORMATION." 
No  confidential  [business  information 
should  be  subnbitted  through  e-maiL 

Information  submitted  as  a  comment 
concemii^  this  document  may  be 
claimed  confidantial  by  marking  any 
part  or  all  of  thait  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  shouU  not  be  submitted 
through  e-maiL  Information  marked  as 
CBI  will  not  be!  disclosed  except  in 
accordance  witi^  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  cohtain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Inform^ljion  not  marked 
confidential  miv  be  disclosed  publicly 
by  EPA  withoui|pri(»  notice.  AH  written 
comments  will'liie  available  for  public 
inspection  in  Rkh.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  | 

FOR  FURTHER  IN^RMAHON  CONTACT: 
Dennis  H.  Edw^^ds,  Jr.,  Chief, 
Regulatory  Maiu^ement  Branch  I, 
Antimicrobials  jlpivision  (7510W),  Office 
of  Pesticide  Prc^rams.  U.S. 
Environmental  [notection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
703-308-6411,  e-mail: 
edwards.dennis^pamail.epa.eov. 
SUPPLEMENTARY  INFORMATKM:  EPA  has 
received  a  pestjoide  petition  [PP 
7F4808]  from  Ebolab  Inc.  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  (FFDCA) 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180  by  establishing  an  exemption  fit)m 
tolerance  for  residues  of  peroxyacetic 
acid  in  or  on  raVf  agricultural 
commodities,  in  processed' 
commodities,  and  in  or  on  meat  and 
meat  b)rproducts  of  cattle,  sheep,  hogs, 
goats,  horses,  and  poultry,  milk,  and 
eggs  when  such;  Residues  result  from  the 
use  of  peroxyacietic  add  as  an 
antimlcrobid  agent  on  fruits,  vegetables, 
tree  nuts,  cereal  grains,  herbs,  and 
spices.  1 1 

The  proposed  analytical  method  is 
titration.  Pursu^iit  to  the  section 
408(d)(2)(A)(i)  61  the  FFDCA,  as 
amended,  Ecolafa  Inc.  has  submitted  the 
foUowing  siunmary  of  information,  data 
and  arguments  in  support  of  their 
pestidde  petition.  This  siunmary  was 
prepared  by  Ecdiab  Inc.  and  EPA  Jias 
not  fully  evaluate  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
argimients  were  the  petitioner's  and  not 
necessarily  EPA'$  and  to  remove  certain 
extraneous  matt  rial. 


L  Petition  Summaiy 

This  section  has  been  arranged  to 
provide  a  justification  for  this  tolerance 
exemption  and  a  siunmary  of  available 
data. 

The  request  is  to  exempt  from  the 
requirement  of  a  tolerance,  residues  of 
peroxyacetic  add  in  or  on  raw 
agricidtural  commodities,  in  processed 
commodities,  and  in  or  on  meat  and 
meat  byproducts  of  cattle,  ^eep,  hogs, 
goats,  horses,  and  poultry,  milk,  and 
eggs  when  such  residues  result  from  the 
use  of  peroxyacetic  add  as  an 
antimicrobial  agent  on  fruits,  vegetables, 
tree  nuts,  cereal  grains,  heibs,  and 
spices. 

Hie  residuea-which  do  remain  are  not 
of  toxicological  significance. 

A.  Residue  Chemistry 

Residues  of  peroxyacetic  add  are  not 
expected  because  peroxyacetic  add 
reacts  rapidly  on  contact  with  materials 
such  as  fodd  and  is  degraded  to  moieties 
which  present  no  toxicological  concern 
(Reregistration  Eligibility  Decision, 
Peroxy  Compounds.  U.S.  EPA.  EPA 
738-R-93-030).  The  degradation 
products  of  peroxyacetic  acid  are  acetic 
add  (which  is  generally  regarded  as  safe 
in  food  up  0.15%.  21  CFR  184.1005), 
vrater.  oxygen  and  hydrogen  peroxide 
(H2O2).  The  degradation  products  of 
peroxyacetic  add  are  not  of  significant 
toxicological  concern. 

Adequate  analytical  methodology  is 
available  through  titration  to  determine 
the  amounts  of  peroxyacetic  add  in  or 
on  raw  agricultural  commodities,  in 
processed  commodities,  and  in  or  on 
meat  and  meat  byproducts  of  cattle, 
sheep,  hogs,  goats,  horses,  and  poultry, 
milk,  and  eggs. 

B.  Toxicological  Profile 

Peroxyacetic  add  is  a  moderately 
acutely  toxic  material  with  an  oral  LDso 
of  approximately  1,540  mg/kg  in  rats 
(1993  RED).  The  toxidty  is  highly 
dependent  on  the  concentration  of  the 
solution  administered.  In  concentrated 
solutions,  systemic  toxidty  may  occur, 
but  the  hazard  is  more  likely  to  be  due 
to  the  corrosivity.  At  lower 
concentrations  of  peroxyacetic  add  the 
lethal  dose  may  be  significantly  higher 
due  to  the  lack  of  the  corrosive  effects. 
At  these  concentrations  peroxyacetic 
acid  would  produces  primarily  an 
irritant  effect,  especially  following 
repeated  doses. 

No  reliable  long  term  toxicological 
data  is  available  on  this  materidl. 
Structurally,  this  molecule  resembles 
H2O2  with  the  presence  of  an  acetyl 
group.  Althou^  peroxyacetic  acid  is  a 
stronger  oxidizing  agent  than  H2O2,  the 


mechanism  of  bioddal  and  toxicological 
action  of  peroxyacetic  add  is 
antidpated  to  be  similar  to  that  of  HzOj 
and  odier  peroxides.  By  this 
mechanism,  the  toxicological  effects  of 
peroxyacetic  add  would  likely  resemble 
thatofH202. 

In  chemical  reactions,  the  degradation 
products  of  peroxyacetic  add  are  acetic 
add,  water,  oxygen  and  H2O2.  Acetic 
add,  water  and  oxygrai  are  not  a 
toxicological  concern  and  H2O2  is  not 
considered  toxicologically  significant  at 
low  concentrations. 

H2O2  is  a  moderately  toxic  material 
with  an  oral  LDjo  of  approximately 
2,000  mg/kg  (1993  RED).  The  toxicity  is 
highly  dependent  on  the  concentration 
of  the  solution  administered.  At 
concentrations  in  the  range  of  30%  or 
higher,  systemic  toxidty  may  occur,  but 
the  hazard  is  more  likely  to  be  due  to 
the  corrosivity.  At  lower  concentrations 
of  H2O2  the  lethal  dose  of  H2O2  may  be 
significantly  higher  due  to  the  lack  of 
the  corrosive  effects.  At  concentrations 
in  the  range  of  3%,  and  below.  H2O2 
produces  primarily  an  irritant  effect, 
especially  followine  repeated  doses. 

Few  chronic  stucues  suitable  for 
toxicological  evaluation  have  been 
conducted.  In  one  study,  approximately 
100  mice  per  group  were  given  0,  0.1% 
or  0.4%  H2O2  in  their  drinking  water  for 
100  weeks.  At  the  conclusion  of  the 
study,  there  was  one  adenoma  of  the 
duodenum  in  controls,  six  adenomas 
and  one  carcinoma  of  the  duodenum  iii 
the  low  dose,  and  two  adenomas  and 
five  carcinoma  of  the  duodenum  in  the 
high  dose.  The  incidence  was 
significantly  higher  in  the  treated 
animals,  however  this  may  reflect  a 
corrosive  effect  of  the  test  material 
leading  to  a  hyperplastic  response  rather 
than  genotoxic  effect. 

In  another  study  mice  were  given 
0.4%  H2O2  (4.000  ppm)  in  drinking 
water  for  108  weeks.  Results  fitun 
interim  sacrifices  demonstrated  gastric 
irritation  and  "erosion"  was  evident 
throughout  the  course  of  the  study.  This 
is  expected  based  on  the  long  term 
exposure.  Duodenal  and  gastric 
hyperplastic  nodules  were  noted  in 
treated  animals  at  all  interim  sacrifices 
from  day  90  to  the  end  of  the  study. 
There  was  a  5%  incidence  in  duodenal 
carcinoma  compared  to  0%  in  the 
controls.  Again,  this  may  reflect  a 
corrosive  effect  of  the  test  material 
leading  to  a  hyperplastic  response  rather 
than  genotoxic  effect.  Since-only  one 
treatment  group  was  used,  this  provides 
only  limited  evidence  of  the 
oncogenidty  of  this  material.  In  a 
follow-up  experiment,  mice  were  given 
0.4%  H2O2  in  drinking  water  for  up  to 
180  days  followed  by  a  recovery  period 
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of  up  to  30  days.  The  stomach  lesions 
regressed  completely  but  a  £bw  of  the 
duodmal  lesions  persisted.  This  fiuther 
demonstrated  the  corrosivity  of  the  test 
material. 

In  mutagenicity  studies  equivocal  and 
conflicting  results  were  found.  H2O2 
was  mutagenic  to  strain  TA92.  Positive 
and  negative  results  have  been 
demonstrated  in  other  Salmonella 
assays.  Overall,  there  is  limited 
evidence  that  H2O2  is  mutagenic. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  There  are  no 
established  U.S.  food  tolerances  for 
peroxyacetic  add.  Accrading  to  the 
1993  RED,  peroxyacetic  add  is  used  in 
dairy/cheese  processing  plants,  on  food- 
processing  equipment  and  in 
pasteurizers  in  breweries,  wineries  and 
beverage  plants.  While  some  contact 
may  occur  between  treated  equipment 
and  food,  no  residues  are  expeded  since 
only  trace  amoimts  would  come  in 
contad  with  food  having  contaded 
treated  equipment  and  the  compoimd 
d^rades  rapidly  (in  air)  primarily  to 
acetic  add  (which  is  generally  regarded 
as  safe  in  food  up  0.15%,  see  21  CFR 
184.1005),  oxygen,  water  and  H2O2.  In 
addition,  peroxyacetic  add  may  be 
safely  used  on  food-processing 
equipment,  utensils,  and  other  food- 
contad  articles  according  to  the  Food 
and  Drug  Administration  (21  CFR 
178.1010,  Sanitizing  Solutions). 

Dietary  exposure  from  these  uses  is 
possible;  however,  peroxyacetic  add 
reads  instantly  upon  contad  with 
materials  such  as  food  and  degrades  to 
moieties  which  present  no  significant 
toxicological  concern.  The  addition  to 
dietary  aggregate  exposure  of 
peroxyacetic  add  as  described  in  this 
petition  is  minimal. 

2.  Drinking  water  exposure.  There  is 
no  concern  about  the  potential  for 
transfer  of  peroxyacetic  add  residues 
(both  the  parent  pestidde  and  any 
degradates)  to  human  drinking  water 
because  the  use  sites  for  peroxyacetic 
add  listed  in  the  1993  RED  include 
indoor  food,  indoor  non-food,  indoor 
medical,  and  indoor  residential. 
Peroxyacetic  add  is  proposed  for  use  as 
an  antimicrobial  agent  on  fruits, 
vegetables,  tree  nuts,  cereal  grain,  herbs, 
and  spices.  It  is  unlikely  that  residues 
from  these  uses  will  transfer 
peroxyacetic  add  residues  (both  the 
parent  and  any  degradates)  to  any 
sources  of  hiunan  drinking  water.  In 
addition,  the  degradation  products  of 
peroxyacetic  add  in  aqueous  solutions 
are  acetic  add  (which  is  generally 
regarded  as  safe  in  food  up  0.15%,  see 
21  an  184.1005),  water  and  oxygen. 


These  degradation  products  are  not  of 
toxicological  concern. 

Because  of  the  physical  chemistry  of 
this  pestidde,  it  is  unlikely  that  any 
States  are  conducting  water  monitoring 
programs  for  peroxyacetic  add. 

3.  Non-occupational  exposure.  The 
estimated  nm-occupational  exposure  to 
peroxyacetic  add  has  been  evaluated 
based  on  its  proposed  use  pattern. 

According  to  the  1993  RED,  the 
compound,  in  the  form  of  a  soluble 
concentrate/liquid,  is  used  in  industrial 
and  commerdal  settings. 

Peroxyacetic  add  is  highly  reactive 
and  short-lived  because  of  the  inherent 
instability  of  the  peroxide  bond  (OO 
bond)  and,  because  the  peroxide  bond  is 
weak,  transformation  to  acetic  add, 
water,  oxygen  and  peroxide  is  very 
highly  fevered  thermodynamically 
(1993  RED).  The  degradation  products 
of  peroxyacetic  add  in  aqueous 
solutions  are  acetic  add  (v^ch  is 
generally  regarded  as  safe  in  food  up 
0.15%,  see  21  CFR  184.1005),  water, 
oxygen  and  H202.  The  generation  of 
H2O2  is  the  only  potential  degradate  of 
concern. 

H2C)2  use  in  homes  is  medicinal  and 
exposures  are  expeded  to  be  infrequent 
and  at  extremely  short  topical  duration; 
however,  it  is  important  to  put  into 
perapedive  the  typical  medicinal  dose 
of  H2O2  versus  a  bioddal  dose. 
Commercially  available  3%  H2O2  ( 
30,000  ppm)  can  be  purchased  for  use 
as  a  topical  and  oral  disinfectant.  When 
using  this  produd  as  a  oral  cavity 
disinfectant,  a  typical  use  scenario 
would  be  rinsing  the  mouth  three  times 
a  day.  In  a  typical  mouth  rinse 
application,  some  of  the  rinsing  agent  is 
normally  ingested;  a  conservative 
estimate  of  3  ml  is  used  in  the  following 
example.  Assuming  that  a  70  kg  pereon 
ingests  only  3  ml.  of  the  H2O2  solution 
during  each  rinse,  he  vrill  be  exposed  to 
approximately  3.9  mg/kg  H2O2  in  a 
single  day.  This  treatment  has  been 
done  millions  of  times  without  any 
adverse  effects  with  the  possible 
exception  of  slight  irritation  to  the  oral 
cavity. 

The  potential  for  significant  non- 
occupational exposure  to  peroxyacetic 
add  under  the  use  proposed  in  this 
petition  to  the  general  population 
(including  children)  is  unlikely. 
Peroxyacetic  add  is  proposed  in  this 
petition  to  be  used  only  at  commerdal 
establishments  (induding  farms)  and  is 
not  to  be  used  in  or  aroimd  the  home. 

D.  Cumulative  Effects 

When  used  as  proposed,  peroxyacetic 
acid  dissipates  quickly;  there  is  no 
reasonable  expectation  that  residues  of 
these  compounds  will  remain  in  human 


food  items  in  accordance  with  40  CFR 
180.3.  The  mode  of  action  of  this 
pestidde  is  oxidation.  Other  chemicals 
that  may  fall  into  this  categwy  are  H202 
add  and  potassivun  peroxymonosulfate 
sul&te  as  listed  in  the  1993  RED. 
Combining  exposures  to  these 
compoimds  is  appropriate:  however, 
eadi  degrades  rapidly  (due  to  the 
peroxy  bond,  the  O-O  bond)  into 
compounds  that  are  not  toxicologically 
significant  (induding  water,  oxygen, 
and  carbon  dioxide). 

E.  Safety  Determination 

1.  U.S.  general  population. 
Peroxyacetic  add  naturally  degrades  to 
acetic  add  (which  is  generally  regarded 
as  safe  in  food  up  0.15%.  see  21  CFR 
184.1005).  water  and  oxygen  which 
would  not  pose  a  health  risk  to  the  U.S. 
general  population.  These  degradation 
products  are  not  of  toxicological 
concern.  Small  quantities  of  H3O2  can 
also  be  generated. 

Residues  of  peroxyacetic  add  are  not 
expeded  on  treated  commodities 
(whether  raw  agricultiiral  commodities 
or  processed)  and  the  residues  are  not 
expeded  to  bioaccumidate  in  livestock 
and/or  poultry  that  consume  treated 
feedstuffo  because  peroxyacetic  add  is 
highly  reactive  and  short-lived  due  to 
the  inherent  instability  of  the  peroxide 
bond  (O-O  bond).  Because  the  peroxide 
bond  is  weak,  transformation  to  acetic 
acid,  water  and  oxygen  is  very  highly 
fevered  thermodynamically  (1993  RED). 
The  degradation  of  peroxyacetic  add  is 
rapid,  therefore,  exposure  of  the 
pestidde  chemical  (fit>m  the  use 
proposed  in  this  petition)  to  the  U.S. 
general  population  should  not  ocoir. 

2.  Infants  and  children.  Peroxyacetic 
add  nattually  degrades  to  acetic  add 
(which  is  generally  regarded  as  safe  in 
food  up  0.15%,  see  21  CFR  184.1005), 
water  and  oxygen  which  would  not  pose 
a  health  risk  to  the  U.S.  population 
subgroup  of  infants  and  children.  These 
degradation  products  are  not  of 
toxicological  concern. 

Residues  of  peroxyacetic  add  are  not 
expeded  on  treated  commodities 
(whether  raw  agricultural  commodities 
or  processed)  and  the  residues  are  not 
expeded  to  bioacciunulate  in  livestock 
and/or  poultry  that  consmne  treated 
feedstu&B  because  peroxyacetic  add  is 
highly  reactive  and  short-lived  due  to 
the  inherent  instability  of  the  peroxide 
bond  (O-O  bond).  Because  the  peroxide 
bond  is  weak,  transformation  to  acetic 
add,  water,  oxygen  and  H2O2  is  very 
highly  favored  thermodynamically 
(1993  RED).  Therefore,  exposure  of  the 
pestidde  chemical  (from  die  use 
proposed  in  this  petition)  to  the  U.S. 
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populaticD  subgroup  of  in&ilts  and 
diildren  should  not  occur. 

F.  Intematiotuil  Tolenmcet 

The  petitioner  understands  that  there 
are  no  cune^t  established  Maximum 
Residue  Levels  for  peroxyacetic  add. 

G.  Infonnati^  on  Endoaine  Effects 

Pmoxyacetjc  add  does  not  act  like 
hormones  or  inhibit  hoimooal  activity. 

n.  Public  Reoord  and  Electranic 
Snbniissifms  I 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  pontrol  number  [PF-783] 
tinduding  cd^unents  and  data 
submitted  electronically  as  described 
below).  A  pu)]|lic  version  of  this  record, 
induding  printed,  paper  versions  of 
electronic  cotaments.  which  does  not 
indude  any  infi«mation  claimed  as  CBI, 
is  available  foi  inspection  from  8:30 
a.m.  to  4  pjn..  Monday  through  FHday, 
exduding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES^'  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  ERA  at: 
opp^ocketS^Minail.epa.gov 

Electronic  comments  mxiA  be 
submitted  as  ^  ASCU  file  avoiding  the 
use  of  spedal  Characters  and  any  form 
of  enayption;  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.I/6.I  file  format  or  ASCII 
file  format.  All  conunents  and  data  in 
electronic  forto  must  be  identified  by 
the  docket  number  [PF-783]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  man   ~   " 
Libraries. 
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Environmental  protection. 
Administrativej  practice  and  procedure, 
Agricultural  c<^nmodities.  Food 
additives.  Feed)  additives,  Pestiddes  and 
pests,  Reporti4(  and  recordkeeping 
requirements. 

Dated:  Decembk- 16. 1997. 

Frank  Sandm,  I 

Director,  Antimip  •obids  Division,  Office  of 
Pesticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-784;  FRLr67S»-7I 

Eeolab  Inc.;  PMticide  Tdaranoe 
PMttion  FUlng 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice  of  filing. 


SUMMARY:  This  notice  announces  the 
filing  of  a  pestidde  petition  proposing 
the  exemption  from  the  requirement  of 
a  tolerance  for  residues  of  hydrogen 
peroxide  (H2O2)  in  or  on  raw 
agriodtural  commodities,  in  processed 
commodities,  and  in  or  on  meat  and 
meat  byproducts  of  cattle,  sheep,  hogs, 
goats,  horses,  and  poultry,  milk,  and 
eggs  when  such  residues  result  from  the 
use  of  H2O2  as  an  antimicrobial  agent  on 
fruits,  vegetables,  tree  nuts,  cereal 
grains,  herbs,  and  spices. 
DATES:  Comments,  identified  by  the 
docket  contix>l  number  (PF-784]  must 
be  received  on  or  before,  February  13, 
1998. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Snvices  Division 
(7502C),  Office  of  Pestiddes  Programs, 
Environmmtal  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  sulnnitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publidy 
by  EPA  without  prior  notice.  All  written 
comments  will  bie  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  exduding  legal 
holidays. 

FOR  FURT»ER  INFORMATION  CONTACT: 
Dennis  H.  Edwards,  Jr.,  Chief, 
Regulatory  Management  Branch  I, 
Antimicrobials  Division  (7510W),  Office 
of  Pestidde  Programs,  U.S. 


Environmental  Protectitm  Agency  401 
M  St..  SW..  Washington.  DC  20480. 
703-308-6411.  e-mail: 

edwards.dennis9epamaiLepa.eov 
SUPR^MEMTARY  ilFORMATION:  a>A  has 
received  a  pestidde  petition  (PP 
7F4834)  fitim  Eeolab  Inc.  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Ihug  and  Cosmetic  Ad,  (FFDCA) 
21  U.S.C  346a(d).  to  amend  40  CFR  part 
180  by  establishing  an  exemption  fit>m 
tolerance  for  residues  of  HjOj  in  or  on 
raw  agricultural  commodities,  in 
processed  commodities,  and  in  or  on 
meat  and  meat  byproducts  of  cattie, 
sheep,  hogs,  goats,  horses,  and  poultry, 
milk,  and  eggs  when  such  residues 
result  from  the  use  of  H3O2  as  an 
antimicrobial  agent  on  fruits,  vegetables, 
tree  nuts,  cereal  grains,  herbs,  and 
spices.  The  proposed  analytical  method 
is  titration.  Pursuant  to  section 
408(d)(2MA)(i)  of  the  FFDCA.  as 
amended,  Eeolab  Inc  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  their 
pestidde  petition.  This  summary  was 
prepared  byEcolab  be.  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  oondusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  matoiaL 

L  Petition  Sonimary 

This  section  has  been  arranged  to 
provide  a  justification  for  this  tolerance 
exemption  and  a  summary  of  available 
data.- 

The  request  is  to  exempt  from  the 
reqiurement  of  a  tolerance,  residues  of 
H2O2  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  and  in  or  on  meat  and 
meat  byproducts  of  cattie,  sheep,  hogs, 
goats,  horses,  and  poultry,  milk,  and 
eggs  when  such  residues  result  from  the 
use  of  H2O2  as  an  antimicrobial  agent  on 
fruits,  vegetables,  tree  nuts,  cereal 
grains,  herbs,  and  spices.  The  residues 
which  do  remain  are  not  of  toxicological 
significance. 

A.  Residue  Chemistry 

Residues  of  H2O2  are  not  expected 
because  H2O2  reacts  on  contact  with 
materials  such  as  food  and  is  degraded 
to  moieties  which  present  no 
toxicological  concern  (Reregistration 
Eligibility  Dedsion,  Peroxy  Compounds, 
U.S.  EPA.  EPA  738-R-93-030,  tiie 
"1993  RED").  The  degradation  products 
of  H2O2  in  aqueous  solutions  are  water 
and  oxygen  (1993  RED).  The 
degradation  products  of  H2O2  are  not  of 
toxicological  concern. 

Because  this  petition  is  for  an 
exemption  from  the  requirement  of  a 
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tolerance,  an  enforcement  method  for 
H2O2  is  not  needed.  However,  a  titration 
method  to  determine  residues  of  H2O2 
has  been  submitted  to  the  Agency. 

B.  Toxicological  Pmfile 

iijOi  is  a  moderately  acutely  toxic 
material  with  an  oral  IJD30  of 
approximately  2.000  mg/kg  in  mice 
(1993  RED).  The  toxicity  is  highly    - 
dependent  on  the  concentration  of  the 
solution  administered.  At 
concentrations  in  the  range  of  30%  or 
higher,  systemic  toxicity  may  occur,  but 
the  hazard  is  more  likely  to  be  due  to 
thet»rrosivity.  At  lower  concentrations 
of  H2O2  the  lethal  dose  of  H2O2  may  be 
significantly  higher  due  to  the  lack  of 
the  corrosive  effects.  At  concentrations 
in  the  range  3%,  and  below,  of  H2O2 
produces  primarily  an  irritant  effect, 
especially  following  repeated  doses. 

Few  cliuronic  s^J(ues  suitable  for 
toxicological  evaluation  have  been 
conducted.  In  one  study,  approximately 
100  mice  per  group  were  given  0,  0.1% 
or  0.4%  H2O2  in  their  drinking  water  for 
100  weeks.  At  the  conclusion  of  the 
study,  there  was  one  adenoma  of  the 
duodenum  in  controls,  six  adenomas 
and  one  carcinoma  of  the  duodenum  in 
the  low  dose,  and  two  adenomas  and 
five  carcinoma  of  the  duodeniun  in  the 
high  dose.  The  incidence  was 
significantly  higher  in  the  treated 
animals,  however  this  may  reflect  a 
corrosive  effect  of  the  test  material 
leading  to  a  hjrperplastic  response  rather 
than  genotoxic  effect. 

hi  another  study  mice  were  given 
0.4%  H2O2  (4,000  ppm)  in  drinking 
water  for  108  weeks.  Results  from 
interim  sacrifices  demonstrated  gastric 
Irritation  and  "erosion"  was  evident 
throughout  the  course  of  the  study.  This 
is  expected  based  on  the  long  term 
exposure.  Duodenal  and  gastric 
hyperplastic  nodules  were  noted  in 
treated  animals  at  all  interim  sacrifices 
from  day  90  to  the  end  of  the  study. 
There  was  a  5%  incidence  in  duodenal 
carcinoma  compared  to  0%  in  the 
controls.  Again,  this  may  reflect  a 
corrosive  effect  of  the  test  material 
leading  to  a  hyperplastic  response  rather 
than  genotoxic  effect.  Since  only  one 
treatment  group  was  used,  this  provides 
only  limited  evidence  of  the 
oncogenicity  of  this  material.  In  a 
follow-up  experiment,  mice  were  given 
0.4%  H2O2  in  drinking  water  for  up  to 
180  days  followed  by  a  recovery  period 
of  up  to  30  days.  The  stomach  lesions 
regressed  completely  but  a  few  of  the 
duodenal  lesions  persisted.  This  further 
demonstrated  the  corrosivity  of  the  test 
material. 

In  mutagenicity  studies  equivocal  and 
conflicting  results  were  found.  H2O2 


was  mutagenic  to  strain  TA92  and  strain 
TA102.  Positive  and  negative  results 
have  been  demonstrated  in  other 
Salmonella  assays.  Overall,  there  is 
limited  evidence  that  H2O3  is 
mutagenic 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  There  are  no 
established  U.S.  food  tolerances  for 
H2O2.  According  to  the  1993  RED.  H2O2 
is  used  in  dairy/cheese  processing 
plants,  on  food-processing  equipment 
and  in  pasteurizers  in  breweries, 
wineries  and  beverage  plants.  While 
some  contact  may  occur  between  treated 
equipment  and  food,  no  residues  are 
expected  since  only  trace  amounts 
would  come  in  contact  with  food  having 
contacted  treated  equipment  and  the 
compound  degrades  rapidly  (in  air) 
[remove  primarily]  to  oxygen  and  water. 
In  addition,  H2O2  may  be  safely  used  on. 
food-processing  equipment,  utensils, 
and  other  food-contact  articles 
according  to  the  Food  and  Drug 
Administration  (21  CFR  178.1010, 
Sanitizing  Solutions). 

Dietary  exposure  from  these  uses  is 
possible;  however,  H2O2  reacts  rapidly 
upon  contact  with  materials  such  as 
food  and  degrades  to  moieties  which 
present  no  toxicological  concern.  The 
addition  to  dietary  aggregate  exposure  of 
H2O2  as  described  in  this  petition  is 
minimal. 

2.  Drinking  water  exposure.  There  is 
no  concern  about  the  potential  for 
transfer  of  H2O2  residues  (both  the 
parent  pesticide  and  any  degradates)  to 
human  drinking  water  because  the  use 
sites  for  H2O2  listed  in  the  1993  RED 
include  indoor  food,  indoor  non-food, 
indoor  medical,  and  indoor  residential. 
H2O2  is  proposed  for  use  as  an 
antimicrobial  agent  on  fruits,  vegetables, 
tree  nuts,  cereal  grain,  herbs,  and  spices. 
It  is  unlikely  that  residues  from  these 
uses  will  transfer  H2O2  residues  (both 
the  parent  and  any  degradates)  to  any 
sources  of  human  drinking  water.  In 
addition,  the  degradation  products  of 
H2C)2  in  aqueous  solutions  are  water  and 
oxygen.  These  degradation  products  are 
not  of  toxicological  concern. 

Because  of  the  physical  chemistry  of 
this  biocide,  it  is  unlikely  that  any 
States  are  conducting  water  monitoring 
programs  for  H2C)2. 

3.  Non-occupational  exposure.  The 
estimated  non-occupational  exposure  to 
H2O2  has  been  evaluated  based  on  its 
proposed  use  pattern. 

According  to  the  1993  RED,  the 
compoimd,  in  the  form  of  a  soluble 
concentrate/liquid,  is  used  in  industrial 
and  commercial  settings. 

H2O2  use  in  homes  is  medicinal  and 
exposiu^s  are  expected  to  be  infrequent 


and  at  extremely  siuat  topical  duration, 
however,  it  is  important  to  put  into 
perspective  the  typical  medicinal  dose 
of  H2O2  versus  a  oioddal  dose. 
CkHnmerdally  available  3%  H3O2  ( 
30.000  ppm)  can  be  purchased  {ot  use 
as  a  topical  and  oral  disinfectant.  When 
using  this  product  as  a  oral  cavity 
disinfectant,  a  typical  use  scenario 
would  be  rinsing  the  mouth  three  times 
a  day.  In  a  typical  mouth  rinse 
appUcation.  some  of  the  rinsing  agent  is 
normally  ingested;  a  conservative 
estimate  of  3  ml  is  used  in  the  following 
example.  Assuming  that  a  70  kg  person 
ingests  only  3  ml.  of  the  H202  solution 
during  each  rinse,  he  will  be  exposed  to 
approximately  3.9  mg/kg  H2O2  in  a 
single  day.  This  treatment  has  been 
done  millions  of  times  without  any 
adverse  effects  with  the  possible 
exception  of  slight  irritation  to  the  oral  ' 
cavity. 

H2O2  is  highly  reactive  and  short- 
lived because  of  the  inherent  instability 
of  the  peroxide  bond  (OO  bond)  and. 
because  the  peroxide  bond  is  weak, 
transformation  to  water  and  oxygen  is 
very  highly  favored  thertnodynamically 
(1993  RED).  The  degradation  products 
of  H2O2  in  aqueous  solutions  are  water 
and  oxygen.  The  degradation  products 
of  H2O2  are  not  of  toxicological  concern. 

The  potential  for  significant  non- 
occupational exposure  under  the  use 
proposed  in  this  petition  to  the  general 
population  (including  in&nts  and 
children)  is  imlikely.  H202  is  proposed 
in  this  petition  to  be  used  only  at 
commercial  establishments  (including 
farms)  and  is  not  to  be  used  in  or  around 
the  home. 

D.  Cumulative  Effects 

When  used  as  proposed.  H2O2 
dissipates  quickly;  there  is  no 
reasonable  expectation  that  residues  of 
these  compoimds  will  remain  in  human 
food  items  in  accordance  with  40  CFR 
180.3.  The^mode  of  action  of  this 
pesticide  is  oxidation.  Other  chemicals 
that  may  fall  into  this  category  are 
peroxyacetic  acid  and  potassium 
peroxymonosulfate  sulfate  as  listed  in 
the  1993  RED.  Combining  exposures  to 
these  compoimds  is  appropriate; 
however,  each  degrades  rapidly  (due  to 
the  peroxy  bond,  the  O-O  bond)  into 
compoimds  that  are  not  toxicologically 
significant  (including  water,  oxygen, 
and  carbon  dioxide). 

E.  Safety  Determination 

1.  U.S.  general  population.  H2O2 
ocoirs  naturally  in  the  earth's 
atmosphere.  It  is  also  generated  in 
surface  water  by  the  action  of  sunlight. 
It  naturally  degrades  to  water  and 
oxygen  which  would  not  pose  a  health 
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risk  to  the  UlS.  general  populatian. 
These  degrai  [^tion  products  are  not  of 
toxicological  concern.  The  human  body 
produces  meieisuiable  quantities  of  H202 
during  metabolism  and  specifically  for 
the  destructi0|i  of  pathogens  by 
phagoc)rtes.  the  body  possess  several 
systems  for  tfaie  removal  of  HjCb 
including  catalase  and  peroxidases 
including  glutathione  peroxidase. 

Residues  o|r!H202  are  not  expected  on 
treated  comntbdities  (whether  raw 
agricultural  commodities  or  processed) 
and  the  residues  do  not  bioaocumulate 
in  livestock  aiid/cu-  poultry  that 
consume  treated  feedstufb  because 
H2O2  is  highly  reactive  and  short-lived 
due  to  the  inherent  instability  of  the 
peroxide  bond  (O-O  bond).  Because  the 
peroxide  bond  is  weak,  transformation 
to  water  and  ooc^en  is  very  highly 
bvored  thenaodynamically  (1993  RED). 
The  degradation  products  of  hydrogen 
peroxide  are  water  and  oxygen. 
Therefore,  exposure  of  the  pesticide 
chemical  (fron  the  use  proposed  in  this 
petition)  to  the  U.S.  general  population 
should  not  oocur. 

2.  Infants  a^d  children.  H2O2 
naturally  deg^des  to  water  and  oxygen 
which  would  li^ot  pose  a  health  risk  to 
the  U.S.  popullbtion  subgroup  of  infuits 
and  children.  These  degradation 
products  are  it0t  of  toxicological 
concern. 

Residues  of  H2O2  are  not  expected  on 
treated  commodities  (whether  raw 
agricidtural  commodities  or  processed) 
and  the  residues  are  not  expected  to 
bioaccumulate  in  livestock  and/or 
poultry  that  colisiune  treated  feedstufEs 
because  H2O2  U  highly  reactive  and 
short-lived  duo  to  the  inherent 
instability  of  the  peroxide  bond  (O-O 
bond).  Because  the  peroxide  bond  is 
weak,  transformation  to  water  and 
oxygen  is  very  highly  favored 
thennodynamically  (1993  RED).  The 
degradation  products  of  H2O2  are  water 
and  oxygen.  Therefore,  exposure  of  the 
pesticide  chemical  (&x>m  the  use 
proposed  in  tfads  petition)  to  the  U.S. 
population  subcroup  of  infants  and 
children  should  not  occur. 

F.  Intematione^  Tolerances 

The  petitioned  understands  that  there 
are  no  current  pbtablished  Maximum 
Residue  Levels  for  H2O2. 

G.  Informationtn  endocrine  effects 

H2O2  does  not  act  like  hormones  or 
inhibit  hormonal  activity. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  lacord  for  this  notice  of 


under  docket  control  niunber  (PF-784] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  vereion  of  this  record, 
includii^  printed,  paper  versicms  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  pjn..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket^pamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  charactera  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electnmic  form  must  be  identified  by 
the  docket  number  (PF-784)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  Protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  16, 1997. 


Frank  Sanden,     ' 

Director.  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  99-929  Filed  1-13-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRi--604»-q 

Qray  PCB  Site:  Notice  of  Proposed 
Setttement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTIOW:  Notice  of  proposed  settlement. 


filing,  as  well  ais 


been  establishe|c  for  this  notice  of  filing 


the  public  version,  has 


SUMMARY:  Under  section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Gray  PCB  Site,  Hopkinsville,  Christian 
County,  Kentucky,  with  J.  Trockman  & 
Sons.  Inc.  EPA  will  consider  piiblic 
comments  on  the  proposed  settlements 


for  tiiirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed 
settlonraits  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  settlements  are  available 
from:  Ms.  Paula  V.  Batchelor,  U^S. 
Environmental  Protection  Agency, 
Region  4.  Atlanta  Federal  Center,  Waste 
Programs  Branch,  Cost  Recovery 
Section,  61  Forsyth  Street,  S.W.. 
Atlanta.  Georgia  30303-3104.  404-562- 
8887. 

Written  comments  must  be  submitted 
to  Mr.  Ray  Strickland  at  the  above 
address  on  or  before  February  13. 1998. 

Dated:  December  5. 1997. 
Richard  D.  Green. 

ActingDincta.  Waste  Management  Division. 
(FR  Doc  98-936  Filed  1-13-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-604»-q 

T?ie  Incidence  and  Severity  of 
Sediment  Contamination  in  Surface 
Waters  of  the  United  States 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  of  availability  of  report  to 
Congress. 

SUMMARY:  The  Environmental  Protection 
Agency  (USEPA)  announces  the  public 
availability  of  a  report  to  Congress,  The 
Incidence  and  Severity  of  Sediment 
Contamination  in  Surface  Watera  of  the 
United  States.  This  report  to  Congress  is 
required  by  the  Water  Resources 
Development  Act  of  1992.  Section 
501(b)(4)  of  the  Act  defines 
contaminated  sediment  as  "sediment 
containing  chemical  substances  in 
excess  of  appropriate  geochemical. 
toxicologiol  or  sediment  quality  criteria 
or  measures:  or  otherwise  considered  to 
pose  a  threat  to  human  health  or  the 
environment".  Section  503(a)(1)  of  the 
Act  requires  USEPA  to  compile  existing 
information  on  the  quantity,  chemical 
and  physical  composition,  and 
geographic  location  of  pollutants  in 
aquatic  sediment,  including  the 
probable  source  of  such  pollutants  and 
identification  of  those  sediments  which 
are  contaminated.  Section  S03(a)(2)  of 
the  Act  requires  the  Administrator  of 
USEPA  to  report  to  Congress  the 
findings,  conclusions,  and 
recommendations  of  the  survey  required 
under  section  503(a)(1),  including 
recommendations  for  actions  necessary 
to  prevent  contamination  of  aquatic 
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sediments  and  to  control  sources  of 
contamination. 

The  full  report  to  Congress  comprises 
three  currently  available  volumes,  and 
one  volume  in  preparation.  Volume  1: 
National  Sediment  Quality  Survey  is  a 
screening  analysis  to  qualitatively  assess 
the  probability  of  associated  adverse 
human  or  ecological  effects  at  sampling 
stations  based  on  a  weight  of  evidence 
evaluation.  Volume  2:  Data  Summary 
for  Areas  of  Probable  Concern  (APC) 
includes  sampling  station  location  maps 
and  chemical  and  biological  summary 
data  for  APC  watersheds.  Volimie  3: 
National  Sediment  Contaminant  Point 
Source  Inventory  is  a  screening  analysis 
to  identify  probable  point  source 
contributors  of  sediment  pollutants. 
Voliune  4:  National  Sediment 
Contaminant  Nonpoint  Source 
Inventory  is  a  screening  analysis  to 
identify  probable  nonpoint  soiut:e 
contributors  of  sediment  pollutants  (in 
preparation). 

ADDRESSES:  Requests  for  copies  of 
Incidence  and  Severity  of  Sediment 
Contamination  in  Surface  Waters  of  the 
United  States  (Volume  1  EPA  document 
number  EPA  823-R-97-O06;  Volume  2 
EPA  document  niunber  EPA  823-R-97- 
007;  Volume  3  EPA  document  number 
EPA  823-R-97-008)  should  be  sent  to 
U.S.  Environmental  Protection  Agency, 
National  Center  for  Environmental 
Publications  and  Information,  11029 
Kenwood  Road,  Building  5,  Cincinnati, 
Ohio  45242;  telephone:  513-691-6561, 
fax:  513-891-6685. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Armitage  or  F.  James 
Keating,  Risk  Assessment  and 
Management  Branch,  Office  of  Science 
and  Technology,  Mail  Code  4305,  401  M 
Street,  S.W.,  Washington,  D.C.  20460; 
telephone  202-260-7301. 
SUPPLEMENTARY  INFORMATION:  The 
Incidence  and  Severity  of  Sediment 
Contamination  in  Surface  Waters  of  the 
United  States  describes  the 
accumulation  of  chemical  contaminants 
in  river,  lake,  ocean,  and  estuary 
bottoms  and  includes  a  screening 
assessment  of  the  potential  for 
associated  adverse  effects  to  human  and 
environmental  health.  EPA  studied 
available  data  from  65%  of  the  2,111 
watersheds  in  the  continental  U.S.  and 
identified  96  watersheds  that  contain 
"areas  of  probable  concern".  In  portions 
of  these  watersheds,  environmental 
conditions  may  be  unsuitable  for  bottom 
dwrelling  creatures,  and  fish  that  live  in 
these  waters  may  contain  chemicals  at 
levels  imsafe  for  regular  consumption. 
Areas  of  probable  concern  are  located  in 
regions  affected  by  urban  and 
agricultural  runoff,  municipal  and 


industrial  waste  discharge,  and  other 
pollution  sources.  EPA  recommends 
that  resource  managers  fully  examine 
the  risks  to  human  health  and  the 
environment  in  these  watersheds. 
Authorities  should  take  steps  to  ensure 
that  major  pollution  sources  are 
effectively  controlled  and  that  plans  are 
in  place  to  improve  sediment  conditions 
and  to  support  long-term  health  goals. 

Dated:  January  8, 1998. 
Robert  Perciasepe, 

Assistant  Administrator  for  Office  of  Water 
|FR  Doc.  98-940  Filed  1-13-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5949-71 

Proposed  Reissuance  of  the  NPDES 
General  Permit  for  the  Western  Portion 
of  the  Outer  Continental  Shelf  of  the 
Gulf  of  Mexico;  (GMG290000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  NPDES 
general  permit  reissuance. 

SUMMARY:  EPA  Region  6  today  proposes 
to  reissue  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
general  permit  for  the  Western  Portion 
of  the  Outer  Continental  Shelf  of  the 
Gulf  of  Mexico  (No.  GMC;290000)  for 
discharges  from  new  soiut:es,  existing 
sources,  and  new  dischargers  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435,  subpart  A).  The  existing 
permit  published  in  the  Federal 
Register  at  61  FR  41609  on  August  9, 
1996  authorized  discharges  from 
exploration,  development,  and 
production  facilities  located  in  and 
discharging  to  Federal  waters  of  the  Gulf 
of  Mexico  seaward  of  the  outer 
boundary  of  the  territorial  seas  off 
Louisiana  and  Texas.  The  discharge  of 
produced  water  to  that  portion  of  the 
Outer  Continental  Shelf  fit)m  Offshore 
Subcategory  facilities  located  in  the 
territorial  seas  off  Louisiana  and  Texas 
was  also  authorized  by  that  permit.  As 
proposed,  the  permit  will  be  reissued 
with  few  changes. 

ADDRESSES:  Comments  should  be  sent 
to:  Regional  Administrator,  Region  6, 
U.S.  Enviromnental  Protection  Agency, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733 

Comments  may  also  be  submitted  via 
EMAIL  to  the  following  address: 
tumer.wilma@epamail.epa.gov 
DATES:  Comments  must  be  received  by 
March  16, 1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wilma  Turner,  Region  6,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Telephone:  (214)  665-7516. 

A  complete  diiaft  permit  and/or  a  fact 
sheet  more  fully  explaining  the  proposal 
may  be  obtained  from  Ms.  Turner.  In 
addition,  the  Agency's  current 
administrative  record  on  the  proposal  is 
available  for  examination  at  the  Region's 
Dallas  offices  during  normal  woridng 
hours  after  providing  Ms.  Turner  24 
hours  advanced  notice.  Additionally,  a 
copy  of  the  proposed  permit,  &ct  sheet, 
and  this  Federal  Register  Notice  may  be 
obtained  on  the  Internet  at:  http:// 
www.epa.gov/earthlr6/6wq/6wq.htm 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

EPA  intends  to  use  the  proposed 
permit  to  regulate  oil  and  gas  extraction 
facilities  located  in  the  Outer 
Continental  Shelf  of  the  Western  Gulf  of 
Mexico,  e.g.,  offshore  oil  and  gas 
extraction  platforms,  but  other  types  of 
facilities  may  also  be  subject  to  the 
permit.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  may  be  affected  by 
today's  action,  you  should  carefully 
examine  the  applicability  criteria  in  part 
I,  section  A.l  of  the  draft  i>ermit. 
Questions  on  the  permit's  application  to 
specific  facilities  may  also  be  directed  to 
Ms.  Turner  at  the  telephone  niunber  or 
address  listed  above. 

The  expiring  permit  contains 
limitations  conforming  to  EPA's  Oil  and 
Gas  extraction.  Offshore  Subcategory 
Effluent  Limitations  Guidelines  at  40 
CFR  part  435  and  additional 
requirements  assuring  that  regulated 
discharges  will  cause  no  unreasonable 
degradation  of  the  marine  environment, 
as  required  by  section  403(c)  of  the 
Clean  Water  Act.  Specific  information 
on  the  derivation  of  those  limitations 
and  conditions  is  contained  in  the  fact 
sheet.  With  the  changes  described 
below,  EPA  Region  6  proposes  to  retain 
those  limitations  and  conditions  in  the 
reissued  permit.  It  is,  however, 
proposing  minor  wording  changes  to 
some  of  those  requirements  to  enhance 
their  clarity. 

Region  6  proposes  to  authorize  new 
discharges  of  seawater  and  freshwater  to 
which  treatment  chemicals  have  been 
added,  subject  to  limitations  on  free  oil. 
concentration  of  treatment  chemicals, 
and  acute  toxicity.  These  new  permit 
limitations  will  apply  technology  based 
limitations  to  miscellaneous  discharges 
to  which  treatment  chemicals  such  as 
biocides  and  corrosion  inhibitors  have 
been  added.  They  will  also  ensure  that 
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those  dischat:^  meet  Ocean  Discharge 
Criteria  undei  section  403(c)  of  the 
Clean  Water  Act.  Additionally,  the 
maximum  discharge  rate  limitation  for 
produced  water  is  proposed  to  be 
removed  fronithe  permit.  To  account 
for  this  change  the  produced  water 
critical  dilution  tables  have  been 
expanded  in  die  proposed  permit,  thus 
ensuring  the  discharges  will  be 
compliuit  wj  til  Ocean  Discharge 
Criteria.         [ 

Other  Legal  ^uirements 

OU  Sptil  Req^iirements 


Sectional 
prohibits  the 
hazardous 
quantities, 
compliance 
excluded  froi 
311.  Howeve: 
preclude  the 
or  relieve  pe: 


I! 


loftheCWA."theAct". 
_  I  of  oil  and 
i  in  harmful 
ges  that  are  in 
ixh  NPDES  permits  aie 
i  the  provisions  of  section 
,|  the  permit  does  not 
stitution  of  legal  action 
ittees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other,  imauthorized  discharges  of  oil 
and  hazardous  materials  which  are 
covered  by  setlion  311  of  the  Act. 

Endangered  S^iecies  Act 

As  explain^  at  58  FR  53203  (October 
14. 1093).  EPAI  found  that  issuance  of 
the  New  Source  General  Permit  would 
not  adversely  affect  any  listed 
threatened  or  endangered  species  or 
designated  cri|tlcal  habitat  and  requested 
written  concunence  on  that 
determination^  ^m  the  National  Marine 
Fisheries  Servifce  (NMFS).  On  November 
4. 1993.  NMFSlprovided  such 
concurrence.  The  same  determination 
was  made  and  concurrence  received 
from  National  Marine  Fisheries  Service 
when  the  existing  OCS  general  permit 
was  reissued  qi^  November  19. 1992, 
and  modified  ^  December  3. 1993. 

The  Region  iibw  finds  that  adoption 
of  the  proposed  reissued  permit  is 
unlikely  to  adversely  affect  any 
threatened  or  endangered  species  or  its 
critical  habitatf  Discharges  proposed  to 
be  authorized  l^  the  reissued  permit  are 
not  si^ficant|t  different  than  those 
authorized  by  tie  expired  permit,  for 
which  the  National  Marine  Fisheries 
Service  concuned  with  EPA's 
determination  that  issuance  of  the 
permit  would  not  adversely  affect  any 
listed  threatened  or  endangered  species. 
Additionally,  as  required  by  EPA's 
ocean  discharge  criteria  at  40  CFR 125, 
subpart  M,  the  laffluent  limitations  of  the 
proposed  permit  are  protective  of 
sensitive  mariiie  organisms.  EPA  is 
again  seeking  vfritten  concurrence  bom 
the  National  Mkrine  Fisheries  Service 
(NMFS)  on  this  determination. 


Ocean  Discharge  Criteria  Evaluation 

For  discharges  into  waters  of  the 
territorial  sea,  contiguous  zone,  or 
oceans  CWA  section  403  requires  EPA 
to  consider  guidelines  for  determining 
potential  degradation  of  the  marine 
environment  in  issuance  of  NPDES 
permits.  These  Ocean  Discharge  Criteria 
(40  CFR  125,  subpart  M)  are  intended  to 
"prevent  unreasonable  degradation  of 
the  marine  environment  and  to 
authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942,  October  3, 1980).  At 
58  FR  41476,  58  FR  63964,  and  61  FR 
41609  EPA  Region  6  determined  that 
discharges  in  compliance  with  the 
Western  Gulf  of  Mexico  Outer 
Continental  Shelf  general  permit 
(GMG290000)  would  not  cause 
unreasonable  degradation  of  the  marine 
environment.  Since  this  proposed 
reissued  permit  is  nearly  identical  to  the 
previous  permit,  the  Region  again  finds 
that  issuance  of  the  proposed  general 
permit  will  not  cause  unreasonable 
degradation  of  the  marine  environment. 

Coastal  2^ne  Management  Act 

The  proposed  permit  is  generally  as 
stringent  as  the  previous  general  permit 
for  New  and  Existing  Sources  in  the  Oil 
and  Gas  Extraction  Category  for  the 
Western  Portion  of  the  Outer 
Continental  Shelf  of  the  Gulf  of  Mexico 
(GMG2900OO)  which  has  been 
determined  to  be  consistent  with 
Louisiana's  Coastal  Zone  Management 
Plan  (CZMP).  Since  it  covers  the  same 
operations  and  as  proposed  is  nearly 
identical  to  the  previous  permit,  EPA 
has  determined  that  the  activities  which 
are  proposed  to  be  authorized  by  this 
permit  are  consistent  with  the  local  and 
state  Coastal  Zone  Management  Plans. 
The  proposed  permit  and  consistency 
determination  will  be  submitted  to  the 
State  of  Louisiana  and  the  State  of  Texas 
for  interagency  review  at  the  time  of 
public  notice. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  Marine  Sanctuaries  Program, 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 


aesthetic  values.  Pursuant  to  the  Marine 
Protection  and  Sanctuaries  Act,  the 
National  Oceanographic  and 
Atmospheric  Administration  has 
designated  the  Flower  Garden  Banks,  an 
area  within  the  coverage  of  the  OCS 
general  permit,  a  marine  sanctuary.  The 
OCS  general  permit  prohibits  discharges 
in  areas  of  biological  concern,  including 
marine  sanctuaries.  No  change  adopted 
today  affects  that  prohibition. 

State  Water  Quality  Standards  and 
State  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  this  NPDES 
general  permit,  no  state  waters  are 
affected  by  the  discharges  it  authorizes. 
Thus,  the  state  water  quality 
certification  provisions  of  CWA  section 
401  do  not  apply  to  the  proposed 
permit. 

Executive  Order  12666 

The  OfiBce  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  hi  fact,  however.  EPA 
prepared  a  regidatory  impact  analysis  in 
connection  with  its  promulgation  of 
guidelines  on  which  a  number  of  the 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  204O- 
0004  (discharge  monitoring  reports). 

Since  this  permit  is  very  similar  in 
reporting  and  application  requirements 
and  in  discharges  which  are  required  to 
be  monitored  as  the  previous  Western 
Gulf  of  Mexico  Outer  Continental  Shelf 
(OCS)  general  permit  (GMG290000)  the 
paperwork  burdens  are  expected  to  be 
nearly  identical.  When  it  issued  the 
previous  OCS  general  permit,  EPA 
estimated  it  would  take  an  affected 
fadhty  three  hours  to  prepare  the 
request  for  coverage  and  38  hours  per 
year  to  prepare  discharge  monitoring 
reports.  It  is  estimated  that  the  time 
required  to  prepare  the  request  for 
coverage  and  discharge  monitoring 
reports  for  the  reissuml  permit  will  be 
the  same. 
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Regulatory  Flexibility  Act 

The  Regiilatory  Flexibility  Act,  5 
U.S.C  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substfuitial  number  of  small 
entities.  As  indicated  below,  the  permit 
issued  today  is  not  a  "rule"  subject  to 
the  Regulatory  Flexibility  Act .  EPA 
prepared  a  regulatory  flexibility 
analysis,  however,  on  the  promulgation 
of  the  Offshore  Subcategory  guidelines 
on  which  many  of  the  permit's  effluent 
limitations  are  based.  That  analysis 
shows  that  issuance  of  this  permit  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 

Mandates  Reform  Act  (UMRA),  Public 

Law  104-4,  generally  requires  Federal 

agencies  to  assess  the  effects  of  their 

"regulatory  actions"  on  State,  local,  and 

tribal  governments  and  the  private 

sector.  UMRA  uses  the  term  "regidatory 

actions"  to  refer  to  regulations.  (See, 

e.g.,  UMRA  section  201,  "Each  agency 

shall  *  *  *  assess  the  effects  of  Federal 

regulatory  actions  *  *  *  (other  than  to 

the  extent  that  such  regulations 

incorporate  requirements  specifically 

set  forth  in  law)"  (emphasis  added)). 

UMRA  section  102  defines  "regulation" 

by  reference  to  section  658  of  Title  2  of 

the  U.S.  Ckide,  which  in  turn  defines 

"regulation"  and  "rule"  by  reference  to 

section  601(2)  of  the  Regidatory 

Flexibility  Act  (RFA).  That  section  of 

the  RFA  defines  "rule"  as  "any  rule  for 

which  the  agency  publishes  a  notice  of 

proposed  rulemaking  pursuant  to 

section  553(b)  of  [the  Administrative 

Procediue  Act  (APA)],  or  any  other  law 
*  *  »" 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportimity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the 
proposed  permit  would  not  contain  a 
Federal  requirement  that  may  result  in 


expenditures  of  $100  million  or  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year. 

The  Agency  also  believes  that  the 
permit  would  not  significantly  nor 
uniquely  affect  small  governments.  For 
UMRA  purposes,  "small  governments" 
is  defined  by  reference  to  the  definition 
of  "small  governmental  jurisdiction" 
under  the  RFA.  (See  UMRA  section 
102(1),  referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jiuisdiction" 
means  governments  of  cities,  coimties, 
towns,  etc.,  with  a  population  of  less 
than  50.000,  \mless  the  agency 
establishes  an  alternative  definition. 

The  permit,  as  proposed,  also  would 
not  imiquely  affect  small  governments 
because  compliance  Mrith  the  proposed 
permit  conditions  affects  small 
governments  in  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  permit.  Additionally.  EPA  does  not 
expect  small  governments  to  operate 
facilities  authorized  to  discharge  by  this 
permit. 

National  Environmental  Policy  Act 

When  it  was  proposed,  EPA 
determined  that  issuance  of  the  now 
expired  NPDES  New  Soiut»  General 
Permit  for  the  Western  Portion  of  the 
Outer  Continental  Shelf  of  the  Gulf  of 
Mexico  was  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  enviroiunent.  Thus,  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  evaluation  of  the  potential 
environmental  consequences  of  the 
permit  action  in  the  form  of  an 
Environmental  Impact  Statement  (EIS) 
was  required.  The  Minerals 
Management  Service  had  previously 
examined  the  environmental 
consequences  in  their  final  EIS  which 
was  conducted  for  oil  and  gas  lease 
sales  142  and  143  in  the  OCS  Region  of 
the  Gulf  of  Mexico.  EPA  adopted  that 
EIS  and  prepared  a  Supplemental  EIS 
(SEIS)  to  allow  for  additional 
consideration  and  evaluation  of 
potential  impacts  on  air  quality,  water 
quality,  including  radiiun  in  produced 
water,  and  cumulative  effects.  The  Final 
SEIS  was  completed  in  December  1994 
and  the  Record  of  Decision  was 
prepared  and  dated  September  28, 1995. 

Reissuance  of  the  NPDES  general 
permit  for  New  and  Existing  Sources  in 
the  Western  Portion  of  the  Outer 


Continental  Shelf  of  the  Gulf  of  Mexico 
will  not  result  in  any  new  impacts 
which  were  not  subjected  to  NEPA 
analysis  in  either  Mineral  Management 
Service's  EIS  or  the  SEIS  produced  by 
EPA  Region  6.  All  discharges  proposed 
to  be  authorized  by  the  reissued  permit 
were  addressed  in  that  NEPA  Review. 
Thus  EPA  does  not  propose  to  prepare 
a  supplemental  enviroiunental  impact 
statement  for  this  action. 
William  B.  Hathaway. 

Director.  Water  Quality  Protection  Division, 
EPA  Region  6. 

[PR  Doc  98-939  Filed  1-13-98;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 


[Notice  1998-1] 

Filing  Dates  for  the  New  York  Special 
Election 

agency:  Federal  Election  Commission. 

ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  New  York  has  scheduled  a 
special  election  on  February  3, 1998,  to 
fill  the  U.S.  House  seat  in  the  Sixth 
Congressional  District  vacated  by 
Representative  Floyd  Flake. 

Committees  required  to  file  reports  in 
coimection  wdth  die  Special  General 
Election  on  February  3  shoidd  file  a  Pre- 
General  Report  on  January  22. 1998;  and 
a  Post-General  Election  Report  on  March 
5, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobby  Werfel,  Information  Division,  999 
E  Street.  N.W..  Washington,  DC  20463. 
Telephone:  (202)  219-3420;  Toll  Free 
(800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the  New 
York  Special  General  Election  and  all 
other  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  Election  shall  file  a  12-day 
Pre-General  Report  on  January  22,  with 
coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee's  firat  activity,  whichever  is 
later,  through  Januiuy  14,  and  a  Post- 
General  Report  on  March  5,  with 
coverage  dates  firom  January  15  through 
February  23. 1998. 
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CALENDAR  OF  REPORTING  DATES  FOR  NEW  YORK  SPECIAL  ELECTION  FOR  COMMITTEES  INVOLVED  IN  THE  SPECIAL 

General  (02/03/98)  ^^ 


R6po(t 


P»e-General»  (1^97  Acttvtty) .. 
Pre-General  (1998  Activity)  .„., 
Post-Qaneral  


Close  of 
books^ 


12/31/97 
01/14/96 
02C3A8 


CarMed 
nrnMng 


*  01120196 
*0\/2DI96 
03A)6«e 


FIngdflte 


01/22/98 
01/22/96 
03OS/98 


^SSZ'i:iiVyS^SriS',^^^  ^V.  the  maimg  date;  othen^.  they  mu.t  be  .eoeived  tv  the  Wng  dele 


I  on  a  federal  hoiday. 


One  »omi  shouU  cover  7A1/97-l2«1/97  end  be  labeled  "Yew-End^oort."  Tli'  SSTiSrJSjrt  J^JT/i^S^^^  ™??SL*?lv^***>  '°™*- 
^TSS*  "T^miJ^J!!!^  of  t*o  lonna  saUeiles  bSSi%BSSSi,S^^mS^r^^       °^  1/1/98-1/14^8  and  be  labeled  "Pre- 
*The  maiing  |*rte  hea  been  e«»irted  because  the  conputed  maa  date  ««u^^ 

Dated:  January  9, 1698. 
Joan  D.  AiksM, 

Chairman,  FedetxU  Election  Qmunission. 
(FR  Doc  98-915  PUad  1-13-98;  8:45  am] 
aajjNO  oooe  ant^^ 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  CoofMration 
Program  Applcation  Solicitation  for 
Labor-Manag^fient  Committaea 
FY1998 


A.IntnMl 

'     The  foUowiil^  is  the  final  solidtation 
for  the  Fiscal  Viar  (FY)  1998  cycle  of 
the  Labor-Management  Cooperati<m 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Att  of  1978  which  was 
initially  impleaiented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  company/plant,  area, 
public  sector,  and  industry-wide  labor- 
management  coinmittees  which: 

(A)  Have  beeri  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company /plant,  area,  government 
agency,  or  indi^stry;  and 

(B)  Are  established  for  the  purpose  of 
improving  labor^management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  deciaons  affecting  their  jobs, 
including  improving  communication 
with  respect  to  $ub  jects  of  mutual 
interest  and  comtem. 

The  Program  Description  and  other 
sections  that  foApw,  as  well  as  a 
separately  publ !  bed  FMCS  Financial 
and  Administrat  ve  Grants  Manual, 


make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  fimdii^  consideration 

,    for  either  a  company/plant,  area-wide. 

'    industry,  or  public  sectOT  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  and  an 
optional  video  tape  may  be  found  in 
Secticm  H.  A  copy  of  the  Labor- 
Management  Ccraperation  Act  of  1978, 
included  in  the  application  kit.  should 
be  reviewed  in  conjimction  with  this 
solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  v^ch  fifiancial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labw  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  woridng 
relationships  between  woikers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 


formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  pro^em 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  critoia.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  phtnt  (company), 
area,  industry,  or  public  sector  levels.  A 
plant  or  company  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  conmiittee 
consists  either  of  government  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  and 
emplo3rees  of  public  institutions  of 
higher  education,  or  of  employees  and 
managers  of  pubUc  elementary  and 
secondary  sdiools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1998.  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
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divided  into  two  sub-categories  for 
scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  unique  efibrts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement 

The  application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem  (s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  Applicants 
must  dociunent  the  problem(s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(s)  could  have  or  are  having  on 
the  company/plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  why  the  effort  is  needed. 

2.  Results  or  Benefits  Expected 

By  using  specific  goals  and  objectives, 
the  application  must  discuss  in  detail 
what  the  labor-management  committee 
as  a  demonstration  e^ort  will 
accomplish  during  the  life  of  the  grant. 
Applications  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
commimication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measiirable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  bom  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach 

This  section  of  the  application 
specifies  how  the  goals  and  objectives 
will  be  accomplished.  At  a  minimum, 


the  following  elements  must  be 
included  in  all  grant  applications: 

(a)  A  discussion  of  tne  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g..  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet^we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  fiom  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones 

This  section  must  include  an 
implementation  plan  that  indicates 
what  major  steps,  operating  activities, 
and  objectives  will  be  accomplished  as 
well  as  a  timetable  for  when  they  will 
be  finished.  A  milestone  chart  must  be 
included  that  indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  September  15. 
1998,  as  the  start  date,  l^e 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation 

Applicants  must  provide  for  either  an 
external  evaluation  or  an  internal 
assessment  of  the  project's  success  in 
meeting  its  goals  and  objectives.  An 
evaluation  plan  must  be  developed 
which  briefly  discusses  what  basic 
questions  or  issues  the  assessment  will 
examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause.  ' ' 


6.  Letters  of  Commitment 

Applications  must  include  cunent 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
diairpersons.  Tliese  letters  shoidd 
indicate  that  the  participants  support 
the  application  and  will  attend 
sdieduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual,  "rhe  lettws  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements 

Applicants  are  also  responsible  for  the 
following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
soiuces  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procediues  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  aissiirance  that  the  labor- 
management  committee  wiU  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  imiqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 


UM\ 


Federal  RegMter  /  Vol  63.  No.  9  /  Wednesday.  January  14.  1998  /  Notices  2243 


(5)  The  feasibility  and  thoroughness 
of  the  implententation  plan  in 
specifying  majjor  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soimdness  ofme  application's  budget 
request,  as  wa^  as  the  application's 
feasibility  visr$-vis  its  goals  and 
approach.      1 1 

(7)  The  ove^  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
infonnation  pnsented  for  consideration; 

(8)  The  valdi  to  the  government  of  the 
application  in  Ught  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  A^  of  1978.  This  includes 
such  factors  a^jinnovativeness,  site 
location,  cost.;  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
coimnittee  concept 

C  Eligibility  1 1 

Eligible  gran^  include  state  and 
local  units  of  gevernment,  labor- 
muiagement  cx^mmittees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-piirty  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  ^vernment  agencies  and 
their  employees  are  not  eUgible. 
Third-party  ^vate,  non-profit 
entities  whidi  K)an  document  that  a 
major  purpose  Idr  function  of  their 
organization  h^  been  the  improvement 
of  labor  relatiots  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  cormnittee,  and  all 
requirements  imder  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  dociunent  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  workirig. 
Applications  frota  third-parties  which 
do  not  directiy  fifipport  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  ot^^r-third  parties  failing  to 
meet  the  above  Idriteria. 

Applicants  wHo  received  funding 
under  this  progrim  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf!  ef  an  entirely  different 
committee.        i  i 

D.  Allocations 

The  total  FY  1 1 198  appropriation  for 
this  program  is  $  l.S  million,  of  which 
at  least  $750,006  iwill  be  available 
competitively  fdr  new  applicants. 


Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  each 
category.  After  these  appUcations  are 
selected  for  award,  the  remaining 
appUcations  will  be  considered 
according  to  merit  without  regard  to 
category.  A  maximum  of  $400,000  of  the 
$1.5  million  appropriaticm  has  been 
reserved  for  the  lirnited  continuation  of 
FY96-funded  grantees. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
coompetitive  basis.  These  funds  will  be 
used  only  to  support  industry-specific 
national-scope  initiatives  and/or 
regional  industry  models  with  high 
potential  for  widespread  replication  that 
have  been  solicited  by  the  Director  of 
the  Service. 

FMCS  reserves  the  right  to  retain  up 
to  an  additional  five  percent  of  the  FY98 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  thtui  administration. 


—Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
multi-departmental  public  sector 
committee  applicants: 
—Up  to  $100,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
departmental  public  sector  committee 
apphcants. 

Applicants  are  reminded  that  these 
figures  represent  mavimitTn  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  offiee  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbera  is  included  in  the  application 
kit. 


E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufBdent 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  extended  or 
continued  for  a  limited  time  at  a  40 
percent  cash  match  ratio.  Initial  awards 
to  establish  new  labor-managefiient 
conunittees  (i.e.,  not  yet  established  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  for 
a  period  of  18  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufBdent 
appropriations  for  e;q>ansion  and 
continuation  projects  are  available, 
these  grants  may  be  extended  or 
continued  for  a  limited  time  at  a  40 
percent  cash  match  ratio.  The  dollar 
range  of  awards  is  as  follows: 
—Up  to  $35,000  in  FMCS  funds  per 
aimiun  for  existing  company/plant  or 
single  department  pubhc  sector 
applicants; 
— Up  to  $50,000  over  18  months  for  new 
company/plant  committee  or  single 
department  pubhc  sector  applicants: 


F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  tot£d  allowable  project 
costs.  All  matching  funds  may  come 
bom  state  or  local  governmeut  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Fimds  generated  by  grant- 
supported  efibrts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  flie  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currenUy  spent  for  these  purposes. 
Fimding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-maiuigement 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  full-time  staff  as  an  expense  or 
match  contribution.  For  a  more 
complete  discussion  of  cost 
allowability,  apphcants  are  encouraged 
to  consult  the  FY98  FMCS  Finandal 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
appUcation  kit. 
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G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  2, 1998.  No  applications 
or  supplementary  materials  can  be 
accepted  alter  the  deadline.  It  is  the 
responsibility  of  the  apphcant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants 
Program,  2100  K  Street,  NW., 
Washington,  DC  20427./MCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadUne  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Customer  Grant  Review  Boards.  The 
Board(s)  will  recommend  selected 
applications  for  further  funding 
consideration.  The  Director,  Labor- 
Management  Grants  Program,  will 
finalize  the  scoring  and  selection 
process.  The  individual  listed  as  contact 
person  in  Item  6  on  the  application  form 
will  generally  be  the  only  person  with 
whom  FMCS  will  communicate  during 
the  application  review  process. 

All  FY98  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15, 1998. 
Applications  submitted  after  the  May  2 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants 
Program. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street,  NW.,  Washington,  DC 
20427;  or  by  calling  202-606-8181. 
Jofan  Calhoun  Wells. 

Director,  Federal  Mediation  and  Conciliation 

Service. 

(PR  Doc  98-913  Filed  1-13-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holdiqg  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  6, 
1998. 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  fiommerciaJ  Corporation, 
Little  Rock,  Arkansas;  to  acquire  KW 
Bancshares,  Inc.,  Littie  Rock,  Arkansas, 
and  thereby  indirectiy  acquire  Federal 
Savings  Baink,  Rogers,  Arlumsas  and 
thereby  engage  in  operating  a  savings 
institution,  pursuant  to  §  225.28(b)(4)(ii) 
of  the  Board's  Regulation  Y.  Following 
consimmiation  of  the  acqmsition. 
Federal  Savings  Bank  will  convert  to  a 
nationally  chartered  commercial  bank 
that  will  operate  as  First  Commercial 
Bank,  N.A.  of  West  Memphis,  West 
Memphis,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8, 1998. 
Jennifier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-820  Filed  1-13-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-06-48] 

Agency  Forms  Undergoing  Paperwoili 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  0X3  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Buil(Ung,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  on  or 
before  February  13. 1998. 

Proposed  Projects 

1.  The  National  Home  and  Hospice 
Care  Survey  (NHHCS)— (0926-0298)— 
Revision — The  National  Home  and 
Hospice  Care  Survey  (NHHCS)  was 
conducted  in  1992, 1993, 1994. 1996. 
and  1997.  It  is  part  of  the  Long-Term 
Care  component  of  the  National  Health 
Care  Survey.  Section  306  of  the  Public 
Health  Service  Act  states  that  the 
National  Center  for  Health  Statistics 
"shall  collect  statistics  on  health 
resources  *  *  *  [and]  utilization  of 
health  care,  including  utilization  of 
*  *  '.services  of  hospitals,  extended 
care  facilities,  home  health  agencies, 
and  other  institutions."  NHHCS  data  are 
used  to  examine  this  most  rapidly 
expanding  sector  of  the  health  care 
industry.  Data  &t>m  the  NHHCS  are  used 
widely  by  the  health  care  industry  and 
policy  makers  for  such  diverse  analyses 
as  the  need  for  various  medical 
supplies;  minority  access  to  health  care; 
and  planning  for  the  health  care  needs 
of  the  elderly.  The  NHHCS  also  reveals 
detailed  information  on  utilization 
patterns,  as  needed  to  make  accurate 
assessments  of  the  need  for  and  costs 
associated  with  such  care.  Data  from 
earlier  NHHCS  collections  have  been 
used  by  the  Congressional  Budget 
Office,  the  Bureau  of  Health 
Professionals,  the  Maryland  Health 
Resources  Planning  CommissicHi,  the 
National  Association  for  Home  Care, 
and  by  several  newspapere  and  journals. 
Additional  uses  are  expected  to  be 
similar  to  the  uses  of  the  National 
Nursing  Home  Survey.  NHHCS  data 
cover:  baseline  data  on  the 
characteristics  of  hospices  and  home 
health  agencies  in  relation  to  their 
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patients  and  $\aB,  Medicare  and 
Medicaid  certification,  costs  to  patients, 
sources  of  payment,  patients'  functional 
status  and  diagnoses.  Data  collection  is 


planned  for  the  period  Jidy-November. 
1998.  Survey  design  is  in  process  now. 
Sample  selection  and  preparation  of 
layout  forms  will  precede  the  data 


collection  by  several  months.  The  total 
annual  burden  hours  are  5.625. 


Respondents 


Agency  Questidnnaire 

Current  Patient  Sampling  Ust  

Current  Patient  <3)uestionnaire 

Discharged  Patient  Sampling  List 
Discharged  Patient  Questionnaire 


Number  of 
respondents 


1350 
1350 
1350 
1350 
1350 


Number  of 
Responses/ 
Respond- 
ents 


Average  bur- 
den/response 
(in  hours) 


0.333 

0.333 

025 

0.50 

0.25 


Total  bur- 
den (in 
hours) 


450 
450 

2025 
675 

2025 


2.  (NIOSH)  pccupaUonal  Asthma 
Identification  [Methods  -0920-0350 — 
Reinstatement-'-Over  the  last  decade, 
Occupational  Asthma  (OA)  has  emerged 
as  the  most  piiovalent  occupational 
respiratory  disease,  resulting  in 
morbidity,  disability,  diminished 
productivity,  and  rarely,  death. 
Prevention  of  OA  has  biecome  one  of  the 
most  important  goals  for  NIOSH.  This 
project  addresiaBS  these  issues  by 
examining  the  potential  of  different 
asthma  screenjit^g  approaches  as 
surveillance  tools  when  employed 
serially  over  time  among  workers  at  risk, 
and  also  characterizes  the  occurrence  of 
and  risk  factors  for  occupational  asthma 
in  various  high  risk  industries. 

The  primary  objective  of  the  study  is 
to  examine  the  potential  of  different 
asthma  screening  approaches  as 


surveillance  tools  when  employed 
serially  over  time  among  workers  at  risk. 
A  second  major  objective  is  to 
characterize  the  ocaurence  of  and  risk 
factors  for  occupational  asthma  in 
several  industries,  specifically  workers 
rearing  insects  for  agricultural  pest 
control,  wood  product  workers  using 
isocyanates,  and  other  occupational 
groups  with  different  exposure  profiles. 
A  series  of  four  groups  of  screening 
measures  are  applied  to  examine  the 
potential  of  each  measure  in  different 
situations.  This  includes  a  questionnaire 
(including  an  occupational  history), 
lung  function  tests  (shift  spirometry, 
serial  peak  flow  tests,  airway 
responsiveness),  inflammation  and 
immimology  tests  (specific  and 
nonspecific  serum  immunoglobulins, 
skin  prick  tests,  nasal  lavage  for  cellular 


and  biochemical  factors),  and 
environmental  measurements 
(gravimetric  dusts,  antigens,  chemical 
vapors,  viable  organisms,  endotoxins). 
Workers  exposed  to  1)  high  molecular 
weight  sensitizing  dusts,  (insect 
particulate),  2)  low  moleciJar  weight 
sensitizers,  (methylene 
biphenyldiisocyanate,  MDI).  and  3) 
irritant  but  not  sensitizing  exposures,  as 
well  as  a  control  group  of  tmexposed 
workers,  are  followed  for  two  years.  The 
results  should  be  useful  in  improving 
tools  for  recognition,  monitoring,  and 
surveillance  of  OA.  In  addition,  risk 
factors  for  OA  will  be  further 
delineated,  which  will  assist  in  targeting 
OA  prevention  strategies  for  agricultiual 
and  other  workers.  Total  annual  burden 
hours  are  2,251. 


Form  name 


Initial  questionnaite 

Follow-up  questionnaire  

Occupational  questionnaire/Skin  Test 

Spirontetry  ;.. 

Peak  flow  tests  _< 

Blood  test _„ „., 

Nasal  Lavage 


Numt)erof 
resporxlents 


250 
250 
250 
250 
250 
250 
250 


Number  of 
responses/ 
respondent 


1 
4 
1 
20 
300 
3 
1 


Average  bur- 

derVresponse 

(in  hours) 


0.333 

0.166 

0.75 

0.083 

0.016 

0.083 

0.333 


Total  bur- 
den (in 
hours) 


83 

167 

188 

417 

1,250 

63 

83 


Dated:  January  1, 1998. 
Wihna  G.  Johnaoa, 

Acting  AssociateiDirector  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CpC). 
(FR  Doc.  98-856  Piled  1-13-98;  8:45  am] 
BOJJNG  CODE  4ia3-l1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94N-0335] 

Medical  Devices;  Manimogrephy 
Quality  Standards  Act  of  1992; 
Inspection  Fees 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
new  fees  the  agency  will  assess  for 
inspections  of  mammography  facilities 
starting  on  February  13, 1998.  The 


Mammography  Quality  Standards  Act  of 
1992  (the  MQSA)  requires  FDA  to  assess 
and  collect  fees  fiom  mammography 
facilities  to  cover  the  costs  of  aimual 
inspections  required  by  the  MQSA. 
Because  these  costs  have  increased 
since  inspections  began  in  1995.  FDA  is 
raising  the  fees  accordingly.  This  notice 
explains  which  facilities  are  subject  to 
payment  of  inspection  fees,  provides 
information  on  the  costs  included  in 
developing  inspection  fees,  and 
provides  information  on  the  inspection, 
billing,  and  collection  processes.  This  is 
the  first  increase  in  inspection  fees 
under  the  MQSA  since  the  initial  fee 
was  established  in  1995. 
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DATES:  Effective  February  13, 1998.  for 
all  inspections  conducted  under  42 
U.S.C.  263b(g).  Submit  written 
comments  by  March  16, 1998. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
nn.  1-123.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  McCrohan,  Center  for  Devices  and 
Radiological  Health  (HFZ-240),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  301-594- 
3332  JAX  301-594-3306. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  MQSA  amended  Title  m  of  the 
Public  Health  Services  Act  (the  PHS 
Act)  (42  U.S.C.  262  et  seq.)  by  adding  a 
new  section  354  (42  U.S.C.  263b)  to 
require  imiform  national  quality 
standards  for  mammography  facilities. 
The  MQSA  requires  all  mammography 
facilities,  other  than  facilities  of  the 
Department  of  Veterans  Affairs,  to  be 
accredited  by  an  approved  accreditation 
body  and  certified  by  the  Secretary  of 
Health  and  Human  Services  as  meeting 
quality  standards.  The  MQSA  requires 
FDA  to  establish  and  operate:  (1)  A 
Federal  certification  and  inspection 
program  for  mammography  facilities,  (2) 
regulations  and  standards  for 
accreditation  bodies,  and  (3)  standards 
for  equipment,  personnel,  quality 
assinance,  and  recordkeeping  and 
reporting  by  mammography  facilities. 

The  MQSA  requires  annual  facility 
inspections  to  determine  compliance 
with  the  quality  standards.  Section 
354{r)  of  the  PHS  Act  requires  FDA  to 
assess  and  collect  fees  for  inspections  of 
all  mammography  facilities,  other  than 
governmental  entities  as  determined  by 
FDA.  to  cover  the  costs  of  inspections. 
The  original  notice  on  the  MQSA  fees 
was  published  in  the  Federal  Register  of 
March  17, 1995  (60  FR  14584),  and  was 
effective  with  the  initiation  of  the 
inspection  program  in  January  1995.  An 
updated  resource  review  has 
demonstrated  that  the  recoverable  costs 
of  the  MQSA  inspection  program  have 
increased  since  1995,  and  that  the 
annual  amount  of  fees  collected  under 
the  current  fee  schedule  has  been  well 
below  the  level  authorized  by  Congress. 
Accordingly,  the  fees  have  been 
recalculated  so  that  the  aggregate 
amount  of  fees  collected  will  equal  the 
aggregate  costs  of  the  inspections 
conducted,  as  mandated  by  the  MQSA. 

Therefore,  FDA  is  providing  notice  of 
the  increased  fees  to  be  assessed  starting 
on  February  13, 1998,  and  additional 
information  relating  to  those  fees. 


Although  the  MQSA  does  not  require 
FDA  to  solicit  comments  on  fee 
assessment  and  collection.  FDA  is 
inviting  comments  fit>m  interested 
persons  in  order  to  have  the  benefit  of 
additional  views  and  information,  as  the 
agency  continues  to  evaluate  its  fee 
assessment  procedures. 

n.  Inspections  Under  the 
Mammography  Quality  Standards  Act 
of 1992 

Section  354  (g)(1)  of  the  PHS  Act 
requires  FDA,  or  a  State  operating  imder 
a  delegation  of  authority  from  FDA,  to 
conduct  an  annual  inspection  of  each 
mammography  facility.  The  purpose  of 
the  annual  inspection  is  to  determine 
facility  compliance  with  quality 
standards  established  under  the  MQSA 
final  quality  standards  were  recently 
published  in  the  Federal  Register  on 
October  28. 1997  (62  FR  55852). 
Inspections  will  be  conducted  by 
inspectors  who  have  met  Federal 
training  requirements  and  who  are 
certified  by  FDA. 

Under  ordinary  dmunstances. 
inspections  will  be  conducted  during 
the  regular  business  hours  of  the  facility 
or  at  a  mutually  agreed  time.  FDA 
normally  will  provide  5  working  days 
advance  notice  of  each  wnmml 
inspection.  If  a  significant  deficiency  is 
identified  during  an  inspection.  FDA 
will  provide  information  on  necessary 
corrective  action  and.  in  appropriate 
cases,  will  schedule  a  followup 
inspection  after  the  facility  has  had  a 
reasonable  time  to  correct  the 
deficiency.  FDA  normally  will  provide 
5  working  days  advance  notice  of  each 
followup  inspection.  FDA  may  make 
imannounced  inspections  or  may 
provide  shorter  notice  if  prompt  action 
is  necessary  to  protect  the  public  health 
(see  42  U.S.C.  263b(^(4)). 

m.  Costs  Included  in  1908  Inspection 
Fee 

Section  354(r)  of  the  PHS  Act  requires 
FDA  to  assess  and  collect  fees  fit>m 
persons  who  own  or  lease 
mammography  facilities,  or  their  agents, 
to  cover  the  cost  of  annual  and  followup 
inspections  conducted  by  FDA  or  a 
State  acting  imder  a  delegation  from 
FDA.  Section  354(r)  limits  FDA's 
discretion  in  setting  inspection  fees  in 
three  ways:  (1)  Fees  must  be  set  so  that, 
for  a  given  fiscal  year  (FY),  the  aggregate 
amoimt  of  fees  collected  will  equal  the 
aggregate  costs  of  inspections 
conducted;  (2)  a  facility's  liability  for 
fees  must  be  reasonably  based  on  the 
proportion  of  the  inspection  costs  that 
relate  to  the  facility;  and  (3) 
governmental  entities,  as  determined  by 
FDA,  are  exempt  bom  payment  of  fees. 


FDA  has  determined  that  the 
following  categories  of  costs  are 
recoverable  under  section  354(r)  of  the 
PHS  Act  and  has  included  them  in  the 
fises  to  be  assessed  beginning  February 
13, 1998.  These  categories  represent  the 
same  costs  that  have  been  assessed  in 
fees  since  the  beginning  of  the 
inspection  program.  Facilities  are  not 
being  assessed  for  any  new  costs 
associated  with  inspections. 

•  Personnel  costs  of  annual  and 
followup  inspections  of  mammography 
facilities,  including  administration  and 
support. 

•  Purchase  of  equipment, 
development  of  instrument  calibration 
procedures,  calibration  of  instruments 
used  in  the  inspections,  and 
modification  of  training  facilities  and 
laboratories  to  support  the  MQSA 
operations. 

•  Design,  progranuning,  and 
maintenance  of  data  systems  necessary 
to  schedule  and  track  inspections  and  to 
collect  data  during  inspections. 

•  Training  and  certification  of 
inspectors  (both  FDA  and  State 
inspectors). 

•  Costs  of  billing  facilities  for  fees 
due  for  annual  and  followup 
inspections  and  collecting  fecility 
payments. 

•  Tracking,  coordination,  and 
direction  of  inspections. 

•  Overhead  and  support  attributable 
to  facility  inspections. 

Because  most  scientific  equipment  is 
durable  and  can  be  used  for  a  period  of 
years,  it  is  not  appropriate  to  recover  the 
full  costs  of  such  expendituros  in  the 
year  of  purchase.  To  do  so  would  result 
in  the  MQSA  inspection  fee  varying 
widely  from  one  year  to  the  next. 
Instead,  these  costs  will  be  recovered 
over  the  useful  life  of  the  asset.  FDA  has 
not  and  will  not  recover  compliance 
costs  (e.g.  taking  legal  aqd 
administrative  enforcement  actions)  in 
the  fee. 

The  recoverable  portions  of  all  fixed 
costs  of  the  inspection  program  and 
appropriate  variable  costs  are  recovered 
in  the  aimual  inspection  fee.  This  fee 
will  vary  depending  on  how  many 
mammography  units  are  used  by  a 
facility.  All  mammography  fadUties, 
except  governmental  entities,  will  be 
subject  to  this  fee. 

If  the  aimual  inspection  of  a  facility 
identifies  a  deficiency  that  necessitates 
a  followup  inspection,  that  facility  will 
be  assessed  an  additional  fee  to  recover 
the  costs  of  that  additional  inspection 
(unless  it  is  a  governmental  entity). 
Facilities  that  do  not  require  a  followup 
inspection  are  not  subject  to  this  fee. 
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IV.  IiupectioB  Fees  to  be  Aaaetaed 
Startiiig  February  13, 1098 

The  costs  of  the  MQSA  inspection 
program  have  grown  since  its  startup 
year,  while  the  inspection  fee  has  been 
held  constant  since  its  inception  in 
FY95.  Beyond  ithe  inflationary  increases 
that  are  to  be  fikpected  over  the  course 
of  3  years,  the  increased  costs  in  the 
inspection  program  are  attributable  to 
two  major  areas:  The  actual  rate  of 
inspections  and  the  full-scale 
implementation  costs  of  the  data 
systems.  Thesa  costs  account  for  the 
major  difference  between  the  costs  of 
the  startup  phase  of  the  program  in 
FY95  and  the  itUl-scale  operation  in 
FY98,  and  thery  are  largely  responsible 
for  the  fee  increase. 

Although  st^le  inspectors,  under 
contract  with  FDA,  technically  began 
inspections  in  January  1995,  the  first 
round  of  inspections  actually  extended 
well  into  FY96,  when  the  bulk  of  the 
inspector  cadsQ  was  hired  and  trained. 
Thus,  the  FY9B  costs  of  the  inspection 
program  are  a^ost  $4  million  higher 
than  the  FY95  Costs,  because  roughly 
10,000  facihti^  will  be  inspected  in 
FY98,  more  thain  twice  as  many  as  the 
4,900  inspections  conducted  in  FT95.  In 
addition,  FY9$  costs  reflect  the  full- 
scale  oversight  and  scientific  support 
necessary  to  manam  a  national 
inspection  program  that  now  utilizes 


250  inspectors  to  inspect  10,000 
facilities  annually.  Between  FY95  and 
FY98,  the  State  contracts  and  associated 
costs  have  grown  64  percent  and  this 
State  activity  accounts  for  72  percent  of 
the  total  FY98  inspection  program 
budget. 

The  data  systems  component  of  the 
inspection  program  has  increased  by 
almost  $800,000  over  FY95  levels,  and 
it  accounts  for  8  percent  of  the  total 
FY98  inspection  program  budget.  The 
development,  implementation,  and 
support  of  this  integrated  system 
required  increased  investment  in  data 
systems  over  the  FY95  levels.  In  FY95, 
only  the  rudimentary  components  of  the 
system  were  operational,  "fiie  data 
system  is  now  in  the  final  stages  of 
development  and  implementation.  It 
includes  the  inspector  laptop  with 
customized  inspection  software  and  a 
communications  system  that  integrates 
the  field  and  headquarters  components 
of  the  inspection  program.  The  overall 
system  enables  electronic 
cotomimication  between  the  inspector 
and  headquarters  for  communicating 
inspection  results,  initiating  and 
tracking  inspection  followup,  and 
conducting  ongoing  inspector/ 
headquarters  education  regarding  the 
inspection  program. 

The  remaining  20  percent  of  the  FY98 
inspection  program  budget  covers 


training,  equipment  calibration, 
inspection  administration,  billing,  and 
the  fee  assessment 

FDA  reviewed  the  past  methodology 
for  calculating  the  inspection  fee.  which 
accounted  for  differences  in  fedlity  size. 
A  similar  method  was  adopted  for 
calculating  the  1998  fee.  A  faciUty's 
inspection  fee  will  be  based  on  the 
number  of  mammography  units  used  by 
the  fecility.  FDA  data  on  inspected 
facilities  indicates  that  there  are  roughly 
10,112  total  mammography  fecilities 
and  approximately  12,720 
mammography  units.  The  niunber  of 
mammography  facilities  identified  as 
Government  entities  is  around  ten 
percent. 

The  total  recoverable  aggregate  costs 
of  the  MQSA  inspection  program  is 
estimated  to  be  $12.8  million  in  FY 
1998.  This  is  below  the  $14  million 
authorized  by  Congress  for  collections 
in  FY  1998.  To  recover  the  costs  of  the 
inspection  program,  the  facility  portion 
of  the  fee  is  $1,345  and  the  unit  portion 
is  $204,  and  these  must  be  added 
according  to  the  number  of  units  at  each 
facility.  This  new  fee  of  $1,549  for  a 
facility  with  one  imit  compares  to  the 
current  fee  of  $1,178  for  a  facility  with 
one  unit. 

The  following  fees  will  be  assessed 
starting  February  13, 1998,  for  faciUty 
inspections  conducted  after  that  date: 


TABLE  1.— Annual  Inspectkdn  Fee  by  Number  of  Units 


Number  of  Units 


1 
2 

3 

4 
5 
6 

7 


Fee 


$1,549 
$1,753 
$1,957 
$2,161 
$2,365 
$2,569 
$2,773 


FoHoMup  hnpedion  Fee 


Fee 


$878 


FDA  wiU  coi  il  inue  to  charge 
separately  for  a  ilnual  and  followup 
inspections.  FDA  believes  it  is  more 
appropriate  and  equitable  fot  the  costs 
of  followup  inspections  to  be  borne 
entirely  by  the  facifities  that  require 
such  inspections.  FDA  has  again  chosen 
to  adopt  a  flat  fee  for  followup 
inspections  over  an  hourly  rate  that 
would  vary  the  lee  by  the  l«igth  of  the 
inspection.  This  approach  eliminates 
concerns  about  variations  among 
inspectors  and  differential  treatment  of 
facilities. 

The  fee  sdiedttle  is  subject  to  change 
each  year  to  earn  ae  that  the  aggregate 


amoimt  of  fees  collected  during  any  year 
equals  the  aggregate  amount  of  costs  tar 
that  year's  facility  inspections.  FDA 
notes,  however,  that  the  initial  fees 
established  in  FY  1995  remained 
constant  for  a  period  of  3  years.  The 
agency  expects  this  new  fee  schedule  to 
remain  constant  through  FY  1999.  FDA 
will  monitor  the  adequacy  of  the  fee  on 
an  annual  basis. 

FDA  continues  to  use  a  uniform, 
national  fee  structure.  The  methodology 
adopted  by  FDA  to  determine 
inspection  fees  does  not  pass  on  the 
costs  of  inspecting  governmental 
entities  to  c^er  fu^ties.  The  entire 


cost  of  inspecting  governmental  entities 
has  been  and  will  continue  to  be  borne 
by  appropriated  funds. 

V.  Facilities  Siib|ect  to  Payment  of 
laqiection  Fees 

Under  the  MQSA,  all  certified 
mammography  fedUties  except 
governmental  entities,  as  determined  by 
FDA,  are  subject  to  payment  of 
inspection  fiaes  (see  42  U.S.C.  263b(r)). 

li)A  will  continue  to  use  the 
definition  that  was  previously 
developed  and  applied  to  determine 
whetho'  a  facility  qualifies  as  a 
governmental  entity  for  the  purpose  of 
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determining  whether  a  facility  is  exempt 
from  payment  of  inspection  fees  imder 
42  U.S.C.  263b(r)-  A  governmental  entity 
is  a  mammography  faciUty  subject  to 
inspection  imder  section  354(g)(1)  of  the 
PHS  Act  (42  U.S.C.  263b(g)(l)),  that 
meets  either  of  the  following  criteria:  (1) 
b  operated  by  any  Federal  department, 
State,  district,  territory,  possession. 
Federally-recognized  Indian  tribe,  city, 
county,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof:  or  (2) 
provides  services  imder  the  Breast  and 
Cervical  Cancer  Mortality  Prevention 
Act  of  1990,  42  U.S.C.  300k  et.  eq.,  and 
at  least  50  percent  of  the  mammography 
screening  examinations  provided  during 
the  preceding  12  months  were  funded 
under  that  statute.  The  first  notice  of 
fees  for  facilities  provides  additional 
background  relating  to  this  definition 
(see  52  FR  14585). 

VL  Billing  and  Collection  Procedures 

Within  30  days  following  inspection. 
FDA  mails  a  bill  to  the  inspected  facility 
(governmental  entities  do  not  receive 
bil]s).  The  bill  sets  forth  the  type  of 
inspection  conducted  (annual  or 
foUowup),  the  fee  to  be  paid,  and  the 
date  payment  is  due  (30  days  after 
billing  date).  Inspection  fees  are  billed 
to  and  collected  from  the  party  that 
operates  the  facility.  If  the  facility  is 
owned  or  controlled  by  an  entity  other 
than  the  operator,  it  is  up  to  the  parties 
to  establish,  through  contract  or 
otherwise,  how  the  costs  of  facility 
inspections  will  be  allocated. 

If  full  payment  is  not  received  by  the 
due  date,  a  second  bill  is  sent.  At  that 
time,  interest  begins  to  accrue  at  the 
prevailing  rate  set  by  the  Department  of 
the  Treasury  (currentiy,  the  prevailing 
rate  is  13.75  percent),  a  6  percent  late 
payment  penalty  is  assessed  in 
accordance  with  45  CFR  30.13,  and  a 
$20  administrative  fee  is  assessed  for 
each  30-day  period  that  a  balance 
remains  due.  If  payment  is  not  received 
within  30  days  of  a  third  and  final  bill, 
FDA  may  initiate  action  to  collect 
unpaid  balances  (with  interest  and 
penalties),  including  the  use  of 
collection  agencies  and  reporting  of 
delinquencies  to  commercial  credit 
reporting  agencies. 

Any  questions  or  concerns  about  the 
billing  and  collection  procedures  may 
be  addressed  to  Billing  Inquiries  c/o 
Mammography  Quality  Assurance 
Program,  FA,  P.O.  Bex  6057,  Columbia, 
MD  21045-6057. 1-800-838-7715. 


Vn.  Review  and  Appeab  Procedure* 
Regarding  Qnalificatioiis  as  a 
Goremmental  Entity 

FDA  will  review  each  declaration  that 
a  facility  qualifies  as  a  governmental 
entity.  If  FDA  disallows  a  facility's 
claim  that  it  is  a  governmental  entity,  a 
bill  will  be  sent  to  the  facility  with 
payment  due  within  3d  days. 

If  FDA  determines  that  a  facility  is  not 
a  governmental  entity,  but  the  facility 
believes  it  qualifies  for  exemption  under 
the  definition  of  govenunental  entity  set 
forth  previously,  the  facility  may  appeal 
FDA's  determination  by  explaining  and 
certifying  the  basis  for  its  belief  in  a 
letter  directed  to  the  FDA  Ombudsman 
c/o  Mammography  Quahty  Assurance 
Program,  FA,  P.O.  Box  6057,  Columbia. 
MD  21045-6057,  postmarked  within  30 
days  of  FDA's  notice  to  the  facility  that 
the  facility  does  not  qualify  as  a 
governmental  entity.  The  FDA 
Ombudsman  will  review  a  facility's 
claim  that  it  is  a  governmental  entity 
and  will  normally  reach  a  decision 
within  60  days.  If  the  Ombudsman 
determines  that  a  facility  does  not 
qualify  as  a  governmental  entity,  the 
Ombudsman  shall  provide  a  statement 
of  the  groimds  for  that  determination. 
The  Ombudsman's  decision  will 
constitute  the  agency's  final  decision  on 
the  matter.  During  the  time  required  for 
the  Ombudsman's  review,  FDA's  efforts 
to  collect  the  fee  will  be  suspended  and 
all  time-related  penalties  held  in 
abeyance. 

Vm.  Request  for  Comments 

Although  the  MQSA  does  not  require 
FDA  to  solicit  comments  on  fee 
exemption,  assessment  and  collection, 
FDA  is  inviting  comments  from 
interested  persons  in  order  to  have  the 
benefit  of  additional  views.  FDA  may 
consider  altering  its  methodology  of 
defining  govenunental  entities,  and 
assessing  and  collecting  fees  imder  the 
MQSA  in  future  years.  Each  year's 
inspection  experience  provides 
additional  data  about  differences  among 
facilities  and  variations  in  costs  by 
State,  region,  or  other  factors. 

Interested  persons  may,  on  or  before 
March  16, 1998,  submit  to  the  E>ockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  and  a 
full  explanation  of  the  costs  included 
and  the  methodology  employed  in 
determining  these  fees  are  on  file  with 
the  Dockets  Management  Branch 


(address  above)  and  may  be  seen  in  that 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  Oscember  23. 1997. 
.  William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-«81  1-13-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Hematology  and  Pathology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Hematology  and 
Pathology  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  t(^the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  28. 1998, 9:30  a.m.  to 
5  p.m. 

Location:  Parklawn  Conference 
Center,  conference  rooms  G  and  H.  5600 
Fishers  Lane.  Rockville.  MD. 

Contact  Person:  Veronica  J.  Calvin. 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Dnig 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  301-594-1243,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12515.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss  a 
premarket  approval  (PMA)  supplement 
for  a  computerized  automated 
Papanicolaou  (PAP)  smear  reader  that  is 
indicated  for  use  as  a  primary  screener 
to  select  a  subpopulation  of  smears  that 
will  be  designated  for  no  further  review. 

Procedure:  On  January  28. 1998,  from 
10:30  a.m.  to  11:30  a.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  21, 1998.  Oral 
presentations  fiom  the  public  wall  be 
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scheduled  betiMreen  approximately  10:30 
a.m.  and  11:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shoiild  notify  the  contact 
person  before  January  21, 1998,  and 
submit  a  brief  l^tement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  njake  their  presentation. 

Closed  Committee  Deliberations:  On 
January  28, 1998.  from  9:30  a.m.  to  10 
a.m..  the  meetlig  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(^)(4)).  FDA  staff  will 
present  to  the  ^nunittee  confidential 
information  regarding  present  or  future 
issues.  n 

FDA  relets  ^t  it  was  imable  to 
publish  ibis  notice  IS  days  prior  to  the 
January  28, 1998,  Hematology  and 
Pathology  Devices  Panel  of  the  Medical 
Devices  Advisory  Conunittee  meeting. 
Because  the  agBbcy  believes  there  is 
some  lugency  tO  bring  this  issue  to 
public  discussion  and  qualified 
members  of  the  Hematolo^  and 
Pathology  Devices  Panel  <rf  the  Medical 
Devices  Advisory  CommiUee  were 
available  at  thif  time,  the  Commissioner 
concluded  that  It  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  j ; 

Dated:  January  i4, 1998. 
MkhMlA.Friedi«ui. 
Deputy  Commissit^neTfoT  Operations. 
[FR  Doc.  9»-882  Filed  1-9-98;  2:15  pmj 
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DEPARTMENTlbF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

General  and  Piaadc  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committae;  Notice  of  Meeting 

AGENCY:  Food  a  ]  d  Drug  Administration, 
HHS.  ^^ 

ACnON:  Notice. 


This  notice  ai  j  lounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  may  be  closed  to  the  public. 

Name  of  Comt$ittee:  General  and 
Plastic  Surgery  Devices  Panel  of  the 
Medical  Devices  JAdvisory  Conunittee. 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  29, 1998,  8:45  a.m.  to 
6  p.m.,  and  January  30. 1998. 8:45  a.m. 
to  1:30  p.m. 

Location:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd.,  Salons  F  and  G, 
Gaitherdiurg,  MD. 

Contact  Person:  Gail  G.  Gantt,  Center 
for  Devices  and  Radiological  He«lth 
CHFZ-410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-3090,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12519.  Please  call  the  Information  Line 
or  access  the  Internet  addi«ss  of  http:/ 
/wvtrw.fda.gov.cdrh  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  January  29, 1998,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  one 
premarket  approval  application  (PMA) 
for  a  wound  dressing  for  use  on  diabetic 
foot  ulcers  and  a  second  PMA  for  a 
woimd  dressing  for  use  on  venous  stasis 
ulcers.  On  January  30, 1998,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a  PMA 
for  a  sldn  adhesive  for  wound  edge 
approximation. 

Procedure:  On  January  29, 1998  from 
8:45  a.m.  to  10  a.m  and  fiom  11  a.m.  to 
6  p.m.,  and  on  January  30, 1998,  from 
8:45  a.m.  to  1:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22, 1998.  Oral 
presentations  fiom  the  pubUc  will  be 
scheduled  between  approximately  8:45    ■ 
a.m.  and  9:45  a.m.  on  January  29  and  30, 
1998.  Time  aUotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  22, 1998,  and 
submit  a  brief  statement  of  the  general 
nattue  of  the  evidence  or  aigiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Presentation  of  Data:  On 
January  29, 1998,  fiom  10  a.m  to  11  a.m. 
the  meeting  may  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information 
presented  by  the  PMA  sponsor(s)  (5 
U.S.C.  552b(c  )(4)). 

FDA  regrets  tiiat  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 


January  29  and  30, 1998,  Goieral  and 
Plastic  Surgery  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  this  issue 
to  public  discussion  and  qualified 
members  of  the  General  and  Plastic 
Surgery  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufGcient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  app.  2). 

Dated:  January  8, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc  98-^7  Filed  1-9-98;  1:52  pml 
muMta  COM  4itfr4i-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notic* 
of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regiilatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  30, 1998,  8  a.m.  to  5 
p.m. 

Location:  Holiday  Iim,  Versailles 
Ballrooms  I  and  n,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  influenza  virus  vaccine  formulation 
for  1998  and  1999.  The  committee  will 
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also  hear  short  briefings  on  selected 
research  programs  in  the  Office  of 
Vaccines  Research  and  Review. 

Procedure:  On  January  30, 1998,  from 
8  a.m.  to  4  p.m.,  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  21, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  to  9  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  21, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
January  30, 1998,  from  4  p.m.  to  5  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
5S2b(c)(6)).  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  programs. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  January  8, 1998. 
Midiael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  9S-883  Filed  1-13-98;  8:45  am] 
MUJNQ  COM  41M-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  htstituta  of  Environmental 
Healtti  Sciences;  Submission  for  0MB 
Review;  Comment  Request;  the 
Johnston  County  ADHD  Study: 
Environmental,  Reproductive,  and 
Familial  Risit  Factors  for  Attention- 
Deficit/Hyperactivity  Disorder. 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS).  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  infcHmation  collection 
was  previously  published  in  the  Federal 
Register  on  September  23, 1997,  page 
49697  and  allowed  60-days  for  pubUc 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  Octobei'  1. 
1995,  unless  it  displays  a  currently  valid 
OK4B  control  number. 
PROPOSED  COUECnON:  Title:  The 
Johnston  County  ADHD  Study: 
Environmental,  Reproductive,  and 
Familial  Risk  Factors  for  Attention- 
Defidt/Hyperactivity  Disorder.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  Information  Collection: 
The  primary  goals  of  the  study  are  to  (1) 
estimate  the  prevalence  of  ADHD  and 
it's  subtypes  in  this  community  and 
how  prevalence  varies  by  demographic 
factors  and  (2)  evaluate  the  effect  of 
gestational  age,  birthweight  and  other 
pregnancy  complications  as  risk  factors 
for  ADHD.  Information  will  also  be 


collected  on  childhood  medical  history. 
fiEunily  history  of  ADHD,  and  mother's 
smoldng,  alcohol  consumption  and 
occupaticmal  exposures  during 
pregnancy.  Shed  baby  teeth  will  be 
collected  to  estimate  cumulative  lead 
burden  and  DNA  will  be  collected  from 
mothers,  fothers.  and  children  using 
cheek  swabs  to  evaluate  genes  that 
might  be  important  in  ADHD.  ADHD  is 
one  of  the  most  frequent  neuro- 
psychiatric  conditions  treated  by  child 
netirologists,  psychologists,  and 
pediatricians  jret  very  little  is  known 
about  its  distribution  in  the  community 
or  its  risk  factors.  This  will  be  one  of  the 
first  conmnmity-wide  surveys  of  the 
prevalence  and  potentid  ri^  factors  for 
ADHD.  The  findings  will  provide 
valuable  information  on  (1)  how  much 
ADHD  exists  in  this  diverse  coimty  (2) 
how  it  varies  by  age.  gender,  and  other 
demographic  factors  (3)  what  factors  are 
associated  with  determining  which 
children  who  have  symptoms  will  get 
identified  and/or  treated  and  (4)  ridi 
factors  for  ADHD  that  might  provide 
clues  to  prevention. 

Frequency  of  Response:  About  31 
responses  for  teachers,  3.02  responses 
for  mothers.  2.0  responses  for  fathers,  1 
response  for  index  children,  1  response 
for  siblings.  Affected  Public:  Johnston 
County  Schools,  Individuals  or 
households;  Businesses  or  other  for- 
profit.  Type  of  Respondents:  Teachen, 
Parents,  and  children.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Annual 
Respondents:  1138.3  Estimated  Number 
of  Responses  per  Respondent:  see  table 
below.  Average  Burden  Hours  Per 
Response:  see  table  below.  Estimated 
Total  Annual  Burden  Hours  Requested: 
1,467.44.  The  annualized  cost  to 
respondents  is  estimated  at:  $31,192  for 
all  respondents  or  $27.40  per 
respondent.  There  are  no  Capital  Costs 
to  report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 


Type  of  respondents 


Teachers ... 
Mothers  .„.. 

Folheis 

Index  cNM 
SMivs 

Total 


Estimated 

number  of 

respondents 


400 
1.726 
507 
507 
275 


3,415 


Estimated 
number  of  re- 
sponses per 
respondent 


31 
3.02 
2.0 

1 
1 


7.604 


Average 

txjiden 

hours  per 

response 


.18 
.36 
.17 
.17 
.17 


.21 


Estimated 
total  annual 
burden  hours 

requested 


2,204.4 

1,897.97 

169.34 

84.67 

45.93 


Total  Annual  Burden:  4.402.31 
(years)  =  1.467.44. 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 


are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
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necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utili^V;  (2)  The  accuracy  of  the 
agency's  estiniite  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  uid  assumptions  used;  (3) 
Ways  to  enhartie  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  pollection  of  information 
on  those  who  We  to  respond,  including 
the  use  of  apptopriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Commey^ts  to  OMB 

Written  comtiiients  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  publib  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  forNIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  cop^i  of  the  data  collection 
,plans  and  instruments,  contact:  Andrew 
S.  Rowland,  PhD..  Senior  Staff  Fellow, 
Epidemiology  Branch  A3-05,  NIEHS. 
P.O.  Box  12233,  Research  Triangle  Park, 
N.Q  27709  or  cdll  non-toll-free  number 
(919)  541-7886  or  E-mail  your  request, 
including  your  address  to: 
Rowland@NIEHS.NIH.GOV. 

Comments  dpe  date:  Comments 
regarding  this  itiformation  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  13, 1998. 

Dated:  December  23, 1997. 
Charles  Leasure, 

Associate  Director  for  Management.  NIEHS. 
(FR  Doc.  98-692  ttled  1-13-98;  8:45  ami 

BILUNQ  CODE  4140-«i-M 


DEPARTMENT  ^F  HEALTH  AND 
HUMAN  SERVICES 

National  InstitiMBS  of  Health 

John  E.  Fogarty  Intamational  Center 
for  Advanced  Study  in  the  Health 
Sciences  Adviaory  Board  Meeting 

Pursuant  to  Ptiilic  Law  92-463,  as 
amended,  notic^iis  hereby  given  of  the 
thirty-eighth  mating  of  the  Fogarty 
International  Ceii^ter  (FIC)  Advisory 
Board.  Februaiyj  S.  1998.  in  the  Lawton 
Chiles  International  House  (Building  16) 
at  the  National  Institutes  of  Health.  The 
Research  Awards  Subconmiittee  will 
meet  on  February  2  in  the  FIC 
Conference  RooM,  Building  31.  Room 


B2C07.  from  1:00  p.m.  to  approximately 
4:00  p.m..  and  wUl  be  closed  to  the 
public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  12:00  noon. 

The  agenda  will  include  a  report  by 
the  Director,  FIC;  a  report  of  the  Long 
Range  Planning  Panel  on  National 
Library  of  Medicine  international 
programs;  a  presentation  on  the 
International  Training  Program  in 
Medical  Informatics;  a  report  on  the 
state  of  science  in  the  Newly 
Independent  States  of  the  former  Soviet 
Union;  and  a  presentation  on 
cooperation  and  reform  in  the 
biomedical  research  system  in  the 
Republic  of  Georgia. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6).  Title 
5,  United  States  Code  and  section  10(d) 
of  Public  Law  92-463.  as  amended,  the 
entire  meeting  of  the  Research  Awards 
Subcommittee  on  February  2  will  be 
closed  to  the  public  from  1:00  p.m.  to 
approximately  4:00  p.m..  and  the  Board 
meeting  on  February  3  will  be  closed  to 
the  public  from  1:00  p.m.  to 
adjournment  for  the  review  of 
applications  for  awards  under  the 
Senior  International  Fellowship  and 
International  Fellowship  Programs;  and 
the  Fogarty  International  Research 
Collaboration  Awards  and  HIV.  AIDS 
and  Related  Ilhiesses  Collaboration 
Awards. 

Paula  Cohen,  Committee  Management 
Officer.  Fogarty  International  Center. 
National  Institutes  of  Health,  Building 
31,  Room  B2C08,  31  CENTER  DR  MSC 
2220,  Bethesda,  Maryland  20892-2220, 
telephone  301-496-1491.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Irene  Edwards,  Executive  Secretary, 
Fogarty  International  Center  Advisory 
Board.  Building  31.  Room  B2C08. 
telephone  301-496-1491.  will  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989,  Senior  International 
Fellowship  Awards  Programs;  and  93.934, 
Fogarty  International  Research  Collaboration 
Award) 

Dated:  January  8, 1998. 
La  Verne  Stringfield,     • 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-899  Filed  1-13-98;  8:45  am], 

BHJJNG  COOE  414941-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental    - 
Health  Sciences;  National  Advisory 
Council;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council,  February  2. 
1998,  Building  101  Conference  Room. 
South  Campus,  Research  Triangle  Park, 
North  Carolina. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
2:20  p.m.  on  February  2  for  the  report 
of  the  Director.  NIEHS,  and  for 
discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  from 
approximately  2:35  p.m.  on  February  2 
to  adjournment  at  5:00  p.m.,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Anne  Sussaman,  Director, 
Division  of  Extramural  Research  and 
Training,  and  Executive  Secretary. 
National  Advisory  Environmental 
Health  Sciences  Council,  NIEHS.  P.O. 
Box  12233.  Research  Triangle  Park. 
North  Carolina  27709,  (919)  541-7723,  . 
will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation:  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 
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Dated:  January  6, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NUi. 
[FR  Doc.  9&-905  Filed  1-13-98;  8:45  am] 
BH.UNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Research. 

Date:  January  15, 1998. 

Time:  2:00  p.m. 

Place:  Telephone  Conference,  Executive 
Plaza  South.  Suite  350. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350,  6120 
Executive  Blvd.,  Bethesda,  MD  20892-7164. 
(301)  496-5561. 

Purpose/ Agenda:  Review  of  Grant 
Applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meat  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  i>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health] 

Dated:  January  8,  1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-898  Filed  1-13-98;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dlat>etes  and 
Digestive  and  Kidney  Diseases;  Closed 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  ENabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 


February  9, 1998,  National  Institutes  of 
Health,  Building  1, 1550  East  bidian 
School  Road,  Phoenix,  AZ  85014. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(6),  Title  5 
U.S.C.  and  section  10(d)  of  Pubhc  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  on  February  9  from  8:30  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  NIDDK,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  roster 
of  members  will  be  provided,  upon 
request  by  the  Committee  Management 
Office,  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  Natcher 
Building,  Room  6AS-37J,  Bethesda, 
Maryland  20892  (301)  594-8892.  For 
any  further  information,  please  contact 
Dr.  Allen  Spiegel,  Scientific  Review 
Administrator,  Board  of  Scientific 
Counselors,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases.  National  Institutes  of  Health, 
Building  10,  Room  9N-222,  Bethesda, 
Maryland  20892,  (301)  496-4128,  at 
least  two  weeks  prior  to  the  meeting 
date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  7, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-894  Filed  1-13-98;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Comntunication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code, 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  Communication  Disorders  Review 
Committee. 

Date:  February  6, 1998. 

Time:  1:00-3:30  p.m. 


Place:  Executive  Plaza  South,  Suite  400C, 
Bethesda,  MD  20892,  (telephone  conference 
call). 

Contact  Person:  Melissa  Stick,  Ph.D., 
M.P.H.,  Scientific  Review  Administrator, 
NIDCD/DEAySRB,  EPS  Room  400C,  6120 
Executive  Boulevard,  MSC  7180,  Bethesda 
MD  20892-7180,  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate  a 
grant  application.  The  meeting  will  be  closed 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
United  States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiiess  and  Communication 
Disorders) 

Dated:  January  7, 1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  9»-895  Filed  1-13-98;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  HRCA/Harvard 
Research  Nursing  Home. 

Dates  of  Meeting:  January  25-26, 1998. 

Times  of  Meeting:  January  25 — 6:00  p.m.  to 
recess;  January  26 — 8:00  a.m.  to  6:00  p.m. 

Place  of  Meeting:  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  MD  20814. 

Purpose/ Agenda:  To  review  a  proposed 
grant. 

Contact  Person:  Dt.  William  Kachadorian, 
Scientific  Jieview  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205. 
(301)  496-9666. 

Name  of  Committee:  National  Institute  of 
Aging  Initial  Review  Group  Clinical  Aging 
Review  Committee. 

Date  of  Meeting:  March  3, 1998. 

Time  of  Meeting:  8:00  a.m.  to  adjournment. 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  MD     - 
20814. 

Purpose/ Agenda:  To  review  various  grant 
applications. 

Contact  Person:  Dr.  William  Kachadorian, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  Natiod&l  Institutes  of 
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Health,  Bethesda.  Maryland  20892-9205, 
(301)  496-9666, 

Name  of  Con\mittee:  National  Institute  on 
Aging  Initial  Review  Group  Sociology  Aging 
Review  Committee. 

Date  of  Meeting:  March  12, 1998. 

Time  of  Meeting:  1:30  p.m.  to  adjournment, 

Mace  of  Meeting:  Hay-Adams  Hotel,  16th 
and  H  Streets  N.W.,  One  Lafeyette  Square, 
Washington,  D.Q  20006. 

Purpose/ Ageif  if  a:  To  review  and  evaluate 
social  science  grtot  applications  in  aging  for 
the  May  1998  council  round. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  o/S£P:i  National  Institute  on  Aging 
Special  Emphasli  Panel  NIA  Small  Grant 
Review — ^Econonlics. 

Date  ofMeetiak:  March  13, 1998. 

Time  of  Meeting:  9KX)  a.m.  to  adjournment 

Place  ofMeeti/ig:  Hay- Adams  Hotel,  16th 
and  H  Streets  N.iW.,  One  Lafayette  Square. 
Washington,  D.C.  20006. 

Purpose/Agenda:  To  review  47  small  grant 
applications  in  ^Oonomics  and  demography 
for  the  May  1994  touncil  round. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Nojne  of  SEP:  National  Institute  on  Aging 
Special  Emphasii^  Panel  Psychology  and 
Sociology  of  Agiiig  Small  Grant  Review. 

Date  o/Meetinjg:  March  13, 1998. 

Time  ofMeetiAk:  8.00  a.m.  to  adjournment. 

Place  of  Meeting:  Hay-Adams  Hotel,  16th 
and  H  Streets  N.W.,  One  Lafayette  Square, 
Washington,  D.Q  20006. 

Purpose/ Agendo:  To  review  43  small  grant 
applications  in  th«  areas  of  psychology  and 
sociology  of  agin^ifor  the  May  1998  council 
round.    ,  j 

Contact  Persoii:'Dt.  Paul  Lenz,  Scientific 
Review  Administnator,  Gateway  Building, 
Room  2C212,  National  InsUtutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666.  j 

These  meeting^  will  be  closed  in 
accordance  with  tie  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C  ApplicatiQils  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  cpnstitute  a  clearly 
imwarranted  invaision  of  personal  privacy. 
(Catalog  of  Pederql  Domestic  Assistance 
Program  No.  93.8(6.  Aging  Researchr 
National  Institute*  lof  Health) 

Dated:  January  7, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Mana^pment  Officer,  NOi. 
[PR  Doc.  98-896  Piled  1-13-98;  8:45  amj 
■LUNG  CODE  414e-aiHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health: 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisoiy  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  (NIMH)  for  February 
1988. 

The  meeting  will  be  open  to  the 
public,  as  indicated,  for  discussion  of 
NIMH  policy  issues  and  will  include 
current  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  a  portion  of 
the  Council  will  be  closed  to  the  public 
as  indicated  below  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications, 
evaluations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
materials,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Upon  request  the  contact  person  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members.  Other 
information  pertaining  to  the  meeting 
may  also  be  obtained  from  the  contact 
person. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  February  3-4, 1998. 

Place: 
February  3— Conference  Room  D,  Parklawn 

Building,  5600  Fishers  Lane,  Rockville,  MD 

20857. 
February  4 — Conference  Room  6,  Building 

31C,  Ngtional  Institutes  of  Health,  9000 

Rockville  Pike.  Rockville,  MD  20892. 

Closed:  February  3, 1:00  p.m.  to  recess. 

Open:  February  4,  8:30  a.m.  to 
adjournment. 

Contact  Person:  Jaae  A.  Steinberg,  Ph.D., 
Parklawn  Building,  Room  17C-20, 5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301,  443-3683. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281, 93.282) 


Dated:  January  8, 1998. 
LaVenw  Y.  Stringfield, 
Committee  Management  Officer,  NBi. 
[PR  Doc.  98-897  Filed  1-13-98;  8:45  amj 
■iUMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Neural  Tube  Defects  Study 
(Teleconference). 

Date:  January  20, 1998. 

Time:  1:00  p.m. -adjournment. 

Place: 

Contact  Person:  Hameed  Khan.  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  Room  5E01, 
Rockville.  MD  20852.  Telephone:  301-496- 
1485. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  ui^ent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institute  of  Health,  HHS) 

Dated:  January  8, 1998. 
LaVenie  Y.  Stringfield, 
Conunittee  Management  Officer.  NIH. 
[FR  Doa  98-900  Filed  1-13-98;  8:45  am] 
BMJJNQ  COOE  414fr41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
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the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  4-5, 1998.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  February  4th:  from  8:30 
a.m.  to  12:00  p.m.  in  Conference  Room 
10,  Building  31C,  National  Institutes  of 
Health,  Bethesda,  Maryland,  tQ  discuss 
administrative  issues  relating  to  Coimdl 
business  and  special  reports.  The 
following  subcommittee  meetings  will 
be  open  to  the  public  February  4th  from 
1:00  p.m.  to  2:00  p.m.:  Diabetes, 
Endocrine  and  Metabolic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  10,  Building  SIC; 
Digestive  Diseases  and  Nutrition 
Subcommittee  meeting  will  be  held  in 
Conference  Room  7,  Building  3lC;  and 
Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee  meeting  will  be 
held  in  Conference  Room  9,  Building 
31C.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  and  section 
10(d)  of  Pubhc  Law  92-463,  the 
meetings  of  the  subcommittees  and  full 
Coimcil  will  be  closed  to  the  public  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  February  4th,  from  2:00 
p.m.  to  5:00  p.m.  and  again  on  February 
5th,  from  8:30  a.m.  to  10:00  a.m.: 
Diabetes,  Endocrine  and  Metabolic 
Diseases  Subcommittee:  Digestive 
Diseases  ^d  Nutrition  Subcommittee: 
and  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee.  The  full 
Council  will  meet  in  closed  session  on 
February  5th  from  10:00  a.m.  to  10:30 
a.m.  in  Conference  Room  10,  Building 
3lC.  These  deliberations,  whether  held 
in  a  subcommittee  or  in  the  full  Council, 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  final  open  session  of  the  full 
Coimcil  will  be  held  on  February  5th 
from  10:30  a.m.  to  12:00  p.m.  to  hear 
reports  from  the  Division  EHrectors  and 
conduct  other  administrative  business. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 


contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Coimcil,  NIDDK.  Natcher  Building, 
Room  6AS-25C,  Bethesda,  Maryland 
20892,  (301)  594-8834.  in  advance  of 
the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  fit>m  the 
Committee  Management  Office,  NIDDK, 
Building  45,  Room  6AS-37J,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-8892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  g3.847-«49.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  7, 1998. 
UVerne  Y.  Stringfield. 
Committee  Management  Qfficer,  NIH. 
(PR  Doc  9S-902  Filed  1-13-98;  8:45  am] 

BNJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUfMAN  SERVICES 

National  Jnstitutes  of  Health 

National  Instituta  of  DiatMtes  and 
Digestive  and  Kidney  Diseases  Closed 
lyieeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.Q  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  Meeting: 

Name  of  SEP:  ZDKI GRB-8  Cl  B. 

Date:  Januaiy  30, 1998. 

Time:  3:00  pm. 

Place:  Room  6as-24N,  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  Roberta  Haber,  PhD.,  Review 
Branch,  DEA.  NIDDK.  Natcher  Building. 
Room  6as-24N,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600.  Phone: 
(301)  594-8898. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proftosals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 


and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  7, 1998. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-903  Filed  1-13-98;  8:45  am] 
MLLMG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  DiabalM  and 
Digestive  and  Kidney  Diseases;  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRBS-dS. 

Date:  January  22, 1998. 

Tune;  8:00  am. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact:  Francisco  O.  Calvo,  Ph.D.,  Chief. 
Special  Emphasis  Panel,  Review  Branch, 
DEA,  NIDDK,  Natcher  Building,  Room  Sas- 
37E.  National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8897. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Dialwtes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  7, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-904  Filed  1-13-98;  8:45  am] 

BILLMO  CODE  4140-01-H 
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DEPARTMENltOF  HEALTH  AND 
HUMAN  SERVICES 

National  Institlites  of  Health 

National  Institute  of  Nursing  Research; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  UiS.C.  Appendix  2),  notice 
is  hereby  given!  of  the  following 
meeting: 


il 
nU/i 


Name  of  Committee:  National  Institute  of 
Nursing  Researdi  Initial  Review  Group. 

Date:  February  26-27, 1998. 

Time:  8:30  a.m.  until  adjournment 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avemie.  Chevy  Chase,  Maryland 
20815. 

Contact  Persohi:  Mary  Stephens-Frazier, 
Ph.D.,  Building  45,  Room  3AN-18, 45  Center 
Drive,  Bethesda.  MO  20892,  (301)  594-5971. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  56^b(c)(6),  Tide  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  thei  disclosure  of  which  would 
constitute  a  clea^l{^  unwarranted  invasion  of 
personal  privacy^  [ 

(Catalog  of  Fedeij^  Domestic  Assistance 
Program  No.  93.^il.  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  January!  ^,  1998. 
UVerneY.Slrht^field. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-906  ipiled  l-13>-98;  8:45  am] 
MLUNQ  «O0E  414»i«l-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltiHes  of  Health 

Warren  Grant  i^agnuaon  Clinical 
Centen  Meetinja  of  the  Board  of 
Qovemors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Governors  of  the  Warren 
Grant  Magnuson  Clinical  Center, 
January  23, 199|8.  The  Board  of 
Governors  will  JAieet  at  the  National 
Institutes  of  Hedth,  Clinical  Center 
(Building  10),  MlBdical  Board  Room 
(2C116),  9000  Rockville  Pike,  Bethesda, 
Maryland,  from!  9:00  a.m.  until 
approximately  12:00  p.m. 

The  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  11:30  a.m.  and 
will  include  review  of  the  minutes  of 
the  December  1 ,  1997  Executive 
Committee  meeting,  membership 
rotation  schedule,  updates  on  the 


Budget  and  Strategic  Planning,  and  the 
Director's  Annual  Report. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  of  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  from  approximately  11:30 
a.m.  to  adjournment  for  discussion  of 
personnel  qualifications  and 
performance  of  the  Director,  Clinical 
Center,  the  disclosure  of  which  would 
constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  further  information,  contact  Ms. 
Maggi  Stakem.  OfBce  of  the  Director, 
Warren  Grant  Magnuson  Clinical 
Center,  Building  10,  Room  2C146. 
Bethesda,  Maryland  20892,  (301)  496- 
4114. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  a  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Stakem  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
.than  fifteen  days  prior  to  this  meeting 
due  to  scheduling  conflicts. 
.  Dated:  January  7, 1998. 
UVame  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-893  Filed  1-13-98;  8:45  ami 

BNJJNO  OOOE  414»^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Progrsm;  Board  of 
Scientific  Counselors'  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Enviroiunental 
Health  Sciences  (NIEHS),  111  Alexander 
Drive,  Reserve  Triangle  Park,  North 
Carolina,  on  February  5  and  6, 1998. 

Agenda 

The  meeting  will  be  open  to  the 
public  from  8:45  a.m.  to  4:00  p.m.  on 
February  5,  and  fit)m  8:45' a.m.  to 
adjournment  on  Felsruary  6,  with 
attendance  limited  only  by  space 
available.  The  primary  agenda  topic  on 
February  5  will  be  a  comprehensive 
evaluation  of  the  strategies  for  use  of 
transgenic  mouse  models  in  bioassays 
for  carcinogenesis.  Included  will  be  an 
introduction,  histCMy  and  rationale  for 
using  transgenic  animals  to  identify 


carcinogens,  sharing  of  results  from 
three  mouse  models — p53*f,  Tg.AC,  and 
rasH2—,  NTP  strategies  for  evaluating 
models,  utility  of  transgenic  model 
resuhs  for  risk  assessment,  and 
regulatory  agency  perspectives.  There 
are  four  issues  that  the  Board  will  be 
asked  to  advise  the  NTP  on,  being:  (1) 
Is  the  NTP  approach  to  evaluation  and 
validation  of  transgenic  models  for  use 
in  cancer  bioassays  sufficient  and 
appropriate?:?;  (2)  How  can  existing 
models  be  best  utilized?  What  are  their 
limitations?:  (3)  What  new  models  are 
needed,  i.e.,  should  the  NTP  seek  to 
develop  organ-specific  tumor  models; 
and  (4)  Are  the  scientific  needs  of 
regulatory  agencies  being  adequately 
addressed?  Background  materials 
pertaining  to  the  evaluation  of 
transgenic  models  will  be  available  on 
request  from  the  Executive  Secretary 
after  January  12, 1998. 

Among  several  agenda  topics  on 
February  6  will  be  a  discussion  of  and 
opportunity  for  public  comment  on 
chemicals  nominated  for  NTP  studies 
that  were  reviewed  by  the  NTP 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  on  August 
15. 1997,  and  December  11, 1997.  The 
Committee  recommended  nine 
chemicals  and  foiu-  mixtures  for 
toxicological  studies,  recommended 
foiu-  chemicals  be  deferred  for 
additional  information,  and 
recommended  six  chemicals  not  be 
studied.  The  chemicals/classes  with 
CAS  Nos.  in  parentheses  are — 
Recommended  for  Study:  (1)  2- 
Acetylpyridine  (1122-62-9);  (2)  Asphalt 
Fumes  (8052-42-4);  (3)  2- 
Chloropyridine  (109-09-1);  (4)  Comfrey 
(72698-57-8)  with  Symphytine  (22571- 
95-5);  (5)  Glycoluril  (496-46-8);  (6) 
Goldenseal  ( — )  containing  Berberine 
(2086-83-1)  and  HydrasUne  (118-08-1); 
(7)  Luminol  (o — Aminophthalic 
Hydrazide)  (521-31-3);  (8)  4-Methoxy- 
N-methyl-1,8— naphthalimide  (3271- 
05-4);  (9)  Myristicin  (607-91-0);  (10)  7- 
(2H-Naphthol(l,2-dl  triazol-2-yl)-3- 
phenylcoumarin;  (11)  Orthanilic  Acid 
(88-21-1);  (12)  Phenothiazine  (92-84- 
2);  and  (13)  Saw  Palmetto  containing  ^- 
Sitosterol  (83-46-5).  The  chemicals  for 
which  No  Study  is  Recommended  are: 

(1)  ftTans-l,4-Dichloro-2-butene;  (2) 
Dicyclopentadiene  (77-73-6),  (3)  C.L 
Direct  Black  80  (8003-69-8);  (4)  Ethyl 
Cyanoacrylate  (7085-85-0);  (5)  Isoamyl 
Acetate;  and  (6)  2,4,6-Tribromophenol. 
Chemicals  Deferred  for  Additional 
Information  are:  (1)  3-Amino-5- 
mercapto-l,2,4-triazole  (16691-43-3); 

(2)  Dietfiylamine  (109-89-7);  (3) 
Isopropylamine  (75-31-0);  and  (4) 
Triethylamine  (121-44-8). 
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Also,  on  February  6  will  be  reports  of 
recent  meetings  of  the  Report  on 
Carcinogens  and  Techniral  Reports 
Review  Subcommittees.  The  Board  will 
review  concept  proposals  on  (1)  genetic 
susceptibility  of  the  pregastrulation 
embryo  to  environmental  exposures,  (2) 
molecular  detection  of  aneuploidy  in 
rodent  germ  cells,  and  (3)  pathology 
support  for  the  National  Toxicology 
Program. 

Public  Input  Encouraged 

In  order  to  facilitate  planning  for  the 
meeting,  persons  wanting  to  make  a 
formal  presentation  during  the  public 
comment  period  must  notify  the 
Executive  Secretary,  Dr.  Lanry  G.  Hart, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709  (telephone  919/541-3971; 
FAX  919/541-0295;  or  email  at 
hartOniehs.nih.gov)  by  no  later  than 
February  2, 1997,  and,  if  possible, 
provide  a  written  copy  in  advance  of  the 
meeting.  Written  statements  should 
supplement  and  may  expand  on  the  oral 
presentation,  or  may  be  submitted  in 
lieu  of  an  oral  presentation,  andldiould 
be  received  by  February  2  so  copies  can 
be  made  for  distribution  to 
Subcommittee  members,  staff,  and  the 
public.  Oral  presentations  should  be 
limited  to  no  more  than  five  minutes. 

Tlie  Executive  Secretary  will  furnish 
agenda  and  a  roster  of  Board  members 
and  ad  hoc  expert  reviewers  prior  to  the 
meeting.  Smnmary  minutes  subsequent 
to  the  meeting  will  be  available  upon 
request. 

Dated:  January  7, 1998. 
Samuel  H.  Wilson. 

Deputy  Director,  National  Toxicology 

ProgFaw. 

(FR  Doc.  98-901  Filed  1-13-98;  8:45  am] 

BMJJNQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Autliortty 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  62  FR  56197,  dated 
October  29, 1997)  is  amended  to  reflect 
the  reorganization  of  the  Office  of  Equal 


Employment  Opportunity,  Centers  for 
Disease  Control  and  Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  title  O^ce  of  Equal 
Employment  OppoTtunity  (CA9),  delete 
the  functional  statement  and  substitute 
the  following: 

The  Office  of  Equal  Employment 
Opportunity  (OEEO)  is  located  in  the 
Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  Director,  OEEO.  serves  is  the 
principal  advisor  to  the  Director,  CDC, 
on  all  equal  employment  opportunity 
matters.  The  Office:  (1)  Develops  and 
recommends  for  adoption  CDC-wide 
EEO  policies,  goals,  and  priorities  to 
carry  out  the  directives  of  the  U.S. 
Office  of  Personnel  Management,  U.S. 
Equal  Employment  Opportunity 
Commission,  and  Department  of  Health 
and  Human  Services  (DHHS)  equal 
employment  opportimity  policies  and 
requirements  that  are  mandated  by  Title 
Vn,  Qvil  Rights  Act  of  1964;  Age 
Discrimination  in  Employment  Act 
(ADEA);  Rehabilitation  Act  of  1973; 
Qvil  Service  Reform  Act;  29  CFR  1614, 
Federal  Sector  Eqiial  Employment 
Opportimity;  Executive  Order  11478, 
Equal  Employment  Opportunity  in  the 
Federal  Govenmient;  (2)  provides 
leadership,  direction,  and  technical 
guidance  to  CDC  EEO  mangers  and  staff 
for  the  development  of  comprehensive 
EEO  programs  and  plans;  (3) 
coordinates  and  evaluates  agency  EEO 
operations  and  plans,  including 
affirmative  action;  (4)  develops  plans, 
programs,  and  procedures  to  assure  the 
prompt  receipt,  investigation,  and 
resolution  of  complaints  of  alleged 
discrimination  by  reason  of  race,  sex, 
age,  religion,  national  origin,  handicap, 
or  by  reason  of  reprisal  or  retaliation;  (5) 
coordinates  the  development  of 
comprehensive  special  emphasis 
programs  to  assure  full  recognition  of 
the  needs  of  women,  minorities,  and  the 
handicapped  in  hiring  and  employment; 

(6)  identifies  needs  for  EEO  functions  of 
within  CDC  and  assures  the 
development  of  a  training  curriculum  in 
EEO  for  all  CDC  supervisory  personnel; 

(7)  prepares,  or  coordinates  the 
preparation  of,  reports  and  analyses 
designed  to  reflect  the  status  of 
employment  of  women  and  minorities 
at  CDC  and  maintains  liaison  with 
DHHS  and  other  organizations 
concerned  with  equal  employment 
opportimity;  (8)  ensures  effective 
coordination  of  EEO  activities  with  CDC 
personnel  and  training  programs,  and 
with  CDC  Centers/Institute/Offices 
(QOs)  manpower  planning  and  support 
programs  in  the  health  professions;  (9) 


develops  a  system  of  structured  reviews 
and  evaluations  of  CDC  EEO  activities  to 
assure  effective  operations  and 
accotmtability.  including  the 
Department's  Major  Initiatives  Traction 
System  for  EEO;  (10)  assists  in  assuring 
the  ademiate  allocation  of  resources  for 
EEO  including  the  establishment  of 
guidelines  for  recruiting,  selection,  and 
training  of  agency  EEO  personnel;  (11) 
develops  and  directs  research  and 
evaluation  studies  to  focus  on,  and 
improve  the  effectiveness  of.  EEO 
program  activities;  (12)  provides  direct 
support  for  EEO  program  activities  in 
CDC.    . 

Office  of  the  Director  (CA91).  Plans 
and  directs  the  activities  of  OEEO. 

Division  of  Affirmative  Action  (CA92). 
(1)  Manages  the  planning  and 
monitoring  of  CDC's  affirmative  action 
activities;  (2)  develops  and  recommends 
CDC  policies  regarding  affirmative 
action  planning  and  monitoring;  (3) 
develops  and  issues  guidelines 
regarding  the  scope  of,  and  the  process 
for.  developing  CIXI's  Affirmative 
Action  Plan  (AAP).  including 
establishing  goals  and  timetables, 
developing  planning  methods,  and 
preparing  work  force  analyses;  (4) 
coordinates  the  development  and 
preparation  of  the  CEX^-wide  AAP  and 
recommends  to  the  Director.  OEEO. 
approval  or  rejection  of  affirmative 
action  plans  for  CDC  components:  (5) 
reviews  and  makes  recommendations  to 
the  Director.  OEEO.  regarding  the 
appropriateness  of  items  submitted  by 
QOs;  (6)  monitors  and  evaluates  the 
implementation  of  the  affirmative  action 
prograib  by  collecting  and  analyzing 
data,  reviewing  periodic  written  reports 
from  QOs.  and  conducting  spot-check 
reviews  of  subordinate  level  plans  and 
programs;  (7)  provides  training  and 
tecbnical  assistance  on  affirmative 
action  issues  and  concerns  to  managers 
and  EEO  officials  throughout  CDC;  (8) 
provides  CDC  liaison  with  DHHS,  other 
Federal  agencies,  community  groups, 
and  professional  associations  and 
organizations  regarding  affirmative 
action  activities  at  CDC;  (9)  coordinates 
CDC  affirmative  action  efforts  with 
related  Department  activities  in 
personnel,  career  development,  training, 
and  health  manpower  planning. 

Division  of  Complaints  Management 
and  Adjudication  (CA93).  (1)  Conducts 
the  discrimination  complaints  process 
for  all  CDC  civilian  and  Commissioned 
Corps  personnel;  (2)  issues  operating 
policies  and  guidelines  relative  to 
discrimination  complaint  procedures; 

(3)  monitors  complaints  of 
discrimination  to  detect  indications  of 
discriminatory  patterns  and  practices; 

(4)  prepares  final  decisions  on  all 
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civilian  and  Commissioned  Corps 
complaints  arising  within  CDC;  (5) 
serves  as  the  fiocal  point  for  coordinating 
CDC  EEO  administrative  matters  with 
the  Office  of  Personnel  Management, 
Merit  Systems  Protection  Board,  Equal 
Emplojnnent  Qpportimity  Commission, 
Justice  Department,  and  die  Department 
of  Health  and  [Hiunan  Services  Office  of 
General  Counsel;  (6)  collects,  maintains, 
and  analyzes  all  data  pertaining  to  the 
discriminatioii  [Complaint  process;  (7) 
prepares  and  sabmits  reports,  and 
serves  as  the  official  source  of 
information  concerning  the  status  of  all 
complaints  at  CDC;  (8)  plans, 
coordinates,  and  provides  training  in 
EEO  counseling,  investigation,  and 
complaints  management. 

Ddted:  January  :S,  1998. 
David  Satcher,  i  1 
Director. 

[FR  Doc  98-950  Filed  1-13-98;  8:45  am] 
MUMQ  COM  41MHi«-M 


DEPARTMENt  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  Na  FfM263-M-68] 

Submission  fo|i|  OIMB  Review: 
ComnMnt  Request 

AGENCY:  Office!  of  Administration,  HUD. 
ACTION:  Notice4 1 


SUMMARY:  The  proposed  information 
.  collection  requuement  described  below 
has  been  submitted  to  the  Office  of 
Management  atid  Budget  (OMB)  for 
review,  as  requji^d  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Conunents  due  date:  February 
13. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFOflMATKM  CONTACT: 
Wajme  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Washington,  DC  20410,  telephone  (202) 
708-1305.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  dociunents  submitted  to  OMB 
may  be  obtained  fiY>m  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  ue  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (S) 
the  agency  form  niunber.  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

AuUmriljr:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35.  as 
amended. 

Dated:  January  7. 1998. 

David  S.  Cristy. 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submiasion  of  Propoaed 
Information  Collection  to  OMB 

Title  of  Proposal:  Pet  Ownership  in 
Public  Housing  for  the  Elderly  or 
Handicapped:  Notification  to 
Applicants. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0078. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Agencies  (PHAs)  are 
required  to  give  written  notices  to 
elderly  or  handicapped  applicants  that 
pets  are  permitted  and  working  animAl« 
are  excliided  from  regulation 
requirements.  A  copy  of  pet  rules  and  a 
written  notice  must  be  given  to  each 
applicant  when  offered  a  unit.  Leases 
that  prohibit  pets  may  be  amended  upon 
a  tenant's  request. 

Fonn  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Covemment  and  individuals  or 
households. 

Frequency  of  Submission:  On 
Occasion. 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


-      Burden  hours 


Information  Coitecfon 


3.200 


10 


.00633 


256 


Total  Estimate  Burden  Hours:  256. 

Status:  ReinsUtement,  without 
changes.  1 1 

Contact:  Linda  Campbell,  HUD,  (202) 
708-0744  x402pt  Joseph  F.  Uckey,  Jr., 
OMB.  (202)  395H7316. 

Dated:  January  7, 1998. 
IFR  Doc  98-799  Filed  1-13-98;  8:45  am] 
MLUNQ  CODE  4210-(  f  -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-70I 

Submission  for  OMB  Review: ' 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
13, 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
oMce  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiu«  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
ReducUon  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  6. 1998. 

David  S.  Cristy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  PHA-Owned  or 
Leased  Projects;  Maintenance  and 


Operations;  Resident  Allowances  for 
Utilities. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0062. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Housing  Authorities  (HAs)  are  required 
to  maintain  records  on  criteria  and 
procedures  used  in  establishing  tenant 
allowances  for  utilities.  HUD  requires 
HAs  to  maintain  records  to  doctmiient 
how  allowances  were  determined  to 
reflect  reasonable  utilities  amounts  for 
tenants. 

Form  Number:  None.  — - 

Respondents:  State,  Local,  or  Tribal 
Government  and  individuals  or 
households. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hoors 


Recordkeeping 


3.400 


1.9 


6,236 


Total  Estimated  Burden  Hours:  6,236. 

Status:  Reinstatement,  without 
changes. 

Contact:  William  C.  Thorson,  HUD, 
(202)  708-4703  x4043;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  January  6, 1998. 
(FR  Etoc.  98-800  Filed  1-13-98;  8:45  ami 
BILUNQ  CODE  421(Mi1-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Extension  of  Comment  Period  for  the 
Draft  Environmontal  Impact  Statement 
on  ttw  Proposed  Expansion  of  the  Big 
Muddy  National  Fish  and  Wildlife 
Refuge  in  Missouri 


WRITTEN  COMMENTS  SHOULD  BE 
ADDRESSED  TO:  Ms.  Judy  McClendon, 
U.S.  Fish  and  Wildlife  Service,  24385 
State  Highway  51,  Puxico,  Missouri 
63960. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
McClendon  at  the  address  listed  above 
or  by  telephone  at  573/222-6001  or 
Toll-free  800/686-8339.  Individuals 
with  speech  or  hearing  impairments 
may  call  the  Missouri  Relay  Services  at 
800/735-2966  (TTY).  Fax:  573/222- 
6150.  E-Mail:  R3planningfws.gov 

Dated:  January  8, 1998. 
William  F.  Hartwig, 

Regional  Director 

(FR  Doc.  98-855  Filed  1-13-98;  8:45  am] 

BILLING  CODE  4310-SS-M 


ACTKM:  Extension  of  comment  period.         DEPARTMENT  OF  THE  INTERIOR 


SUMMARY:  This  notice  extends  the 
comment  period  for  the  draft 
Environmental  Impact  Statement  on  the 
Proposed  Expansion  of  the  Big  Muddy 
National  Fish  and  Wildlife  Refuge  in 
Missouri.  The  original  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  October  29, 1997, 
Vohune  62,209  on  pages  56198-56199. 
Comments  and  suggestions  are 
requested. 

DATES:  Written  comments  are  requested 
by  February  17. 1998. 


Bureau  of  Land  Management 
[WY-030-1 990-00] 

Environmental  Statements;  Availability 
Etc:  CartMn  County,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment  for  a 

Planning  Review  of  the  Shirley 

Mountain  Area,  Carbon  County, 

Wyoming,  and  Proposed  Changes  to  the 


Off  Road  Vehicle  Designation  Decisions 
for  the  Area. 

SUMMARY:  The  Shiriey  Mountain 
planning  review  area  contains 
approximately  44,380  acres  of  public 
land  administered  by  the  Bureau  of 
Land  Management  (BLM)  and  located 
approximately  40  miles  northwest  of  the 
town  of  Medicine  Bow,  all  in  Carbon 
Coimty,  Wyoming.  The  planning  review 
is  being  conducted  to  determine  the 
advantages  and  impacts  to  the  public 
land,  and  resource  management  and 
uses  resulting  from  a  proposed 
amendment  to  the  Great  Divide 
Resource  Management  Plan  (RMP).  The 
proposed  plan  amendment  would 
change  the  current  Off  Road  Vehicle 
(ORV)  designation  in  the  area  from 
"limited  to  existing  roads  and  trails"  to 
"limited  to  designated  roads  and  trails." 
Depending  upon  resource  management 
needs,  the  actual  roads  that  would  be 
open  to  travel  would  be  subsequently 
identifred  tmd,  as  necessary, 
periodically  modified  by  future 
management  actions  and  needs. 
DATES:  The  30  day  comment/review 
period  for  the  envirormiental  assessment 
will  begin  the  day  following  the 
publication  of  this  notice. 
ADDRESSES:  Comments  should  be 
addressed  in  writing  to  the  Great  Divide 
Resource  Area,  Bureau  of  Land 
Management,  Attn:  Karla  Swanson.  Area 
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Manager.  1300  North  Third  Street, 
Rawlins,  Wyoming,  82301. 

FOR  FURTWR  INFORMATION  CONTACT: 
Interested  parties  may  direct  questions 
or  concerns  to  and  obtain  further 
information  from  either  Sarah  Crocker 
or  John  Speh*^.  who  can  be  visited  at 
the  above  addiess  or  reached  by 
telephone  (307)  328-4200. 

SUPPLEMENTAMr  INFORMATION:  The  need 
for  an  ORV  designation  change  within 
the  planning  area  is  based  upon 
recommendations  made  by  the  Shirley 
Moimtain  Technical  Committee  and 
previously  completed  studies/plans.  In 
1985.  the  BLM  completed  a  Habitat 
Management  F^an  (HMP)  for  the  Shirley 
Mountains.  The  HMP  recommends  that 
several  two-trUck  trails  be  closed  to 
motorized  ve]^cle  travel  because  they 
are  fragmentiikg  wildUfe  habitat,  are 
imnecessary  for  adequate  public  access 
to  public  lands,  and/or  had  associated 
erosional  problems.  In  1994.  the 
Wyoming  Game  and  Fish  Department 
completed  a  habitat  analysis  for  the 
Shirley  Moun^in  area  identifying . 
habitat  probleliis  impacting  wildlife 
populations  and  potential  solutions. 
The  study  fou^  that  the  majority  of 
hiding  cover  ^  large  game  animals  was 
heavily  dissect^  by  a  system  of  roads 
and  trails.  Security  areas  for  these 
animals  durii^  hunting  season  were 
very  limited.  The  study  recommended 
that  futiure  BLM  management  restrict  the 
construction  oiFnew  roads  and  that  a 
plan  be  developed  to  manage 
recreational  road  and  trail  use  and 
reduce  their  prohferation. 

Included  in  the  planning  review  is  a 
Wild  and  Scenib  Rivers  (WSR)  review  of 
the  planning  atta.  The  preliminary 
findings  of  the  WSR  review, 
doctunented  in  the  appendix  of  the 
subject  environmental  assessment,  are 
that  one  parcel  of  BLM  administered 
public  land  meets  the  WSR  eligibihty 
criteria:  however,  none  of  the  public 
lands  in  the  pl^Uming  review  area  have 
been  found  to  meet  any  of  the  WSR 
suitability  factors.  Therefore,  none  of 
the  pubUc  lan(^  in  the  planning  review 
area  should  be  given  further 
consideration  for  inclusion  in  the  Wild 
and  Scenic  Rivjars  System. 

Dated:  January  S,  1998. 
Alan  R.  Pienon, 
Stote  Director. 

|FR  Doc.  98-846  Wiled  1-13-98;  8:45  am] 
MUINQ  CODE  49t*4»^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tCA-3«a-t430-01;  CACA  34589  Mtd  CACA 
36304] 

Public  Land  Order  No.  7308; 
Withdrawal  of  Public  Lands  for  the 
Trinity  River  and  the  Clear  Creek 
Acquisition  Areas;  Cailfomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKNC  Public  Land  Order. 


SUMMARY:  This  order  withdraws  344 
acres  of  public  lands  from  mining  for  a 
period  of  20  years  for  the  Bureau  of 
Land  Management  to  protect  the  Trinity 
River  and  Clear  Creek  Acquisition 
Areas.  These  lands  have  been  and  will 
remain  open  to  mineral  leasing  and  the 
Materials  Act  of  1947.  An  additional 
7.646  acres  of  non-Federal  lands,  if 
acquired  by  the  United  States,  would 
become  subject  to  the  withdrawal. 
EFFECTIVE  DATE:  January  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4).  2135  Butano  Drive. 
Sacramento.  Cafifomia  95825;  916-978- 
4675. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714 11994).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  fitim  location  and 
entry  imder  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1994)),  but  not 
from  leasing  under  the  mineral  leasing 
laws  or  the  Materials  Act  of  1947.  to 
protect  the  Biu«au  of  Land 
Management's  Trinity  River  Acquisition 
Area  (CACA  34589): 

Mount  Diablo  Meridian 

Parcel  No.  1: 

T.  33  N..  R.  9  W.. 

Sec.  23,  S'/iSEV*. 

Excepting  therefirom  all  that  portion  thereof 
conveyed  in  the  deed  to  Jerald  Lee  Schnor, 
recorded  July  11. 1994  in  Book  332  of  Official 
Records  at  Page  960. 

Also  excepting  therefrom  all  that  portion 
thereof  conveyed  in  the  deed  to  Harvey  J. 
Watkins,  et  al,  recorded  July  11. 1994  in  Book 
332  of  OfBcial  Records  at  Page  962. 

Parcel  No.  2: 
T.  33  N.,  R.  9  W., 

Sec  26,  WViNEVi.  NEViNEVi.  and  fraction 
of  NEV4NWV4  described  as  follows: 

Commencing  at  the  established  quarter  ' 
section  comer  between  sees.  23  and  26,  and 
running  thence  on  section  line  variation  18° 
27'  East.  West  5.30  chains  to  a  point  on  the 
island  in  the  Trinity  River  near  the  bridge; 


thence  South  19»  East  16.29  chains  to  the 
North-South  centerline  of  sec.  26;  thence 
North  1 5.40  chains  along  the  North-South 
centerline  of  sec.  26  to  and  closing  on  the 
starting  comer. 

Excepting  therefrom  Parcel  No.  2  above, 
any  portions  thereof  described  in  the 
following  deeds: 

(a)  Quit  Claim  Deed  to  Owen  E.  Lowden, 
recorded  December  1, 1876  in  Book  13  of 
Deeds  at  Page  457. 

(b)  Deed  to  James  Adrian,  recorded  April 
15. 1922  in  Book  43  of  Deeds  at  Page  166. 

The  areas  described  aggregate  194  acres  in 
Trinity  County. 

2.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  location  and 
entry  imder  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1994)).  but  not 
bom  leasing  under  the  mineral  leasing 
laws  or  the  Materials  Act  of  1947,  to 
protect  the  Bureau  of  Land 
Management's  Qear  Creek  Acquisition 
Area  (CACA  36304): 

Mount  Diablo  Meridian 
T.  31  N.,  R.  4  W.. 
Sec.  30,  that  portion  of  an  unsurveyed 

island  in  the  Sacramento  River, 
Sec.  31,  lots  1  and  2,  and  that  portion  of 
an  unsurveyed  island  in  the  Sacramento 
River, 
Sec  32,  lots  4  to  8,  inclusive,  and  that 
portion  of  an  unsurveyed  island  in  the 
Sacramento  River. 
T.  31  N.,  R.  6  W., 
Sec  15,  lots  17  and  18; 
Sec  36,  lots  5,  and  7  to  10,  inclusive. 

The  areas  described  aggregate  150  acres  in 
Shasta  County. 

3.  The  following  non-Federal  lands 
are  located  within  the  boundary  of  the 
Trinity  River  Acquisition  Area,  hi  the 
event  these  lands  return  to  Federal 
ownership,  they  would  be  subject  to  the 
terms  and  conditions  of  this 
withdrawal. 

Mount  Diablo  Meridian 

T.  32  N..  R.  9  W., 
Sec  4.  W>6NWV4,  SWV4SEV1,  SEV4SWV4. 

and  SWV4NEV4SWV4; 
Sec  5,  lots  1  to  4,  inclusive,  SViN'/i, 

SEV4SEV4,  and  NV2SWV4; 
Sec  6,  NEV4NWy4SEV4  and 

SEV4NEV4SWV4; 
Sec.  7,  lot  3; 
Sec  8,  E»/iNEV4; 
Sec  9,  NWV4  and  W>/«NEV4. 
T.  32  N.,  R  10  W.. 
Sec.  1,  lots  2  to  4.  inclusive, 

WV1SWV4NEV4.  SWV4NWV4NE'/4,  and 

W>/iNWV4SEV4; 
Sec  3,  lots  1, 3,  and  4,  and  E'/iiEViSEV4; 
Sec  11  EV4,  EV1NWV4,  and  NWV4NWV4; 
Sec.  12,  SViNWV4NEV4NEV4, 

SViSWV4NWV4NEV4.  NWV4SWV4NEV4, 

SEV4NWV4,  EV1SWV4NWV4.  and  SWV4. 
T.  33  N.,  R.  8  W., 
Sec.  7,  SEV4SEy4; 
Sec  8,  NViS%; 
Sec  18,  EV1NEV4SEV4  and 

NEV4SEV4SWV4; 
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Sec  19.  lots  1  and  2.  S»/«iS'/«jNEV4NWV4. 

N'AN'/iSEV^NWV*.  and  N'ANEV.. 
T.  33  N.  R.  9  W. 
Sec.  13,  lot  1,  NWANEV*.  N^ASWViNEV*. 

E'ANWV4,  and  SE'/iSE'/i; 
Sec.  14,  SEV4,  SEV4NWV4,  S»/^jNEV4. 

S'/iSWV4.  and  NE'ASW'/.; 
Sec.  21.  S'/i;  , 

Sec.  23.  SV2NEV4IMEV4NEV4.  \N^/2, 

W»/2SWV4NEV4,  NWV4NEV4, 

NWV4NEV4SEV4.  NV2NWV4SEV4. 

SWV4SEV4,  and  WViSEV4SEV4; 
Soc.  24  NV2' 

Sec.  26!  W'/iNEV4.  NWV4,  and  NWV4SWV4; 
Sec.  27,  lots  10, 14. 16,  and  17, 

NEV4NWV4SEV4,  SWV4NWV4SEV4,  and 

W'ASE'ANE'A; 
Sec.  29.  SWV4,  Wi/iSEV4,  and  N>/i: 
Sec.  31.  N»/jNEV4,  SWV4NEV4,  NWV4SEV4. 

SV«jSEV4.  SEV4hfWV4.  and  NEV«SWV4; 
Sec.  32.  W»/iSWV4SWV4SEV4; 
Sec.  33,  NWV4NWV4. 
T.  33  N.,  R.  10  W.. 
Sec.  7,  portion  of  MS  178; 
Sec.  18.  portion  of  MS  178,  MS  1239,  MS 

1388,  MS  2148.  MS  3198,  MS  3199.  and 

MS  3251; 
Sec.  19.  portion  of  MS  248,  MS  1925,  MS 

2060,  MS  2119,  lots  9  and  10.  SEV4NEV4, 

and£V2SEV4; 
Sec.  20,  lotl  and  S»-«2SWV«; 
Sec.  29,  WW. 

Sec.  30,  N»/i^aVV4  and  NE'A; 
Sec.  31,  SEV4NEV4  and  NE'ASE'A; 
Sec.  32.  lot  12.  portion  of  MS  913.  MS 

1164.  ^WV4SWV4,  and  NWV4; 
Sec.  33,  NEV4.  SEV4SEV4NW>/a.  NViSWV*. 

SEV4SEV4,  and  E'/jE'/iNEViSB^/i; 
Sec.  34.  S'/i. 
T.  33  N..  R.  11  W., 
Sec.  1.  lot  5,  SWV4,  and 

SWV4SWV4SWV4SEV4; 
Sec.  12,  lots  1, 4,  and  5,  portion  of  MS 

1400,  MS  3250,  MS  3251,  MS  1374,  MS 

1387,  and  NWV4SEV4: 
Sec.  13,  NEV4. 
T.  34  N.,  R.  11  W., 
Sec.  26,  lot  3,  and  portion  of  MS  246; 
Sec.  27,  portion  of  MS  245,^3  246,  and 

lotl; 
Sec.  28,  W'/^zSW'/iSW'A  and 

S'/jW'/jNW'ASW'/i; 
Sec.  34.  NEV4.  E'/iNWV4.  and 

S'/jS'ASW'ANW'A; 
Sec.  35,  NWV4NWV4; 
Sec.  36,  SV2SWV4. 

The  areas  described  aggregate  6,514  acres 
Trinity  County. 

4.  The  following  non-Federal  lands 
are  located  within  the  boundary  of  the 
Clear  Creek  Acquisition  Area,  hi  the 
event  these  lands  return  to  Federal 
ownership,  they  would  be  subject  to  the 
terms  and  conditions  of  this     • 
Withdrawal. 

Mount  Diablo  Meridian 

(A).  Surveyed  lands  previously  conveyed 
out  of  Federal  ownership. 
T.  31  N.,  R.  4  W., 

Sec.  29,  SWV«SWV4; 

Sec.  30,  lots  1  and  2,  S^/iNE'/i,  and 
E'/iSEV4: 

Sec.  32,  lots  1  to  3,  inclusive,  and  NV^N'/z; 

Sec  33,  W'ASW'A. 
T.  31  N.,  R  5  W.. 


Sec.  26,  lots  3  and  4,  and  W>/zSWV4; 

Sec.  27,  S'/iSEV4; 

Sec.  31,  loU  3  and  4,  SWV4NEV4,  E'/iSW'A, 

and  NV2SEV4; 
Sec.  32,  S'/jS'/jNEV4,  SEV4NWV4,  and 

N»/iS»/i; 
Sec.  33,  S»ANEV4  and  Ni/«jSV2; 
Sec.  34,  N»/j  and  NWV4SWV4; 
Sec.  35,  lot  1  and  NWiANW'/.. 
T.  31N.,R.6W., 
Sec.  10,  lots  10  and  15; 
Sec.  15,  lots  6, 11, 14,  and  22,  and 

N»/jNWV4NEV4; 
Sec.  22,  lots  3, 6,  7, 10, 11, 16, 17,  and  22, 

and  MS  424; 
Sec.  25,  SWV4SWV4; 
Sec.  26,  loU  4  and  13,  S'/iNWV4, 

NfWV4SEV4,  and  SViSE'/i; 
Sec.  27,  lots  2, 15,  and  16,  and  MS  4688; 
Sec.  36,  lot  6,  NWV4NWV4,  E'ASE'A,  MS 

307  and  MS  411. 
(B).  Surveyed  lands  located  in 
Buenaventura  Grant  1. 

That  area  of  land  in  the  Buenaventura 
Grant  1,  located  in  T.  31  N.,  R.  4  W.,  lot 
38.  and  T.  31  N..  R.  5  W.,  lot  37,  more 
specifically  shown  on  the  Federal 
Emergency  Management  Agency's  Flood 
Insurance  Rate  Map  for  Clear  Creek,  on 
file  in  the  office  of  the  Biueau  of  Land 
Management's  Redding  Resource  Area, 
Redding,  California.  The  pertinent 
panels  of  that  map  and  their  dates  of 
publication  are,  respectively:  (a)  060358 
0880  B,  September  27, 1985;  (b)  060358 
0690  C,  September  5, 1990;  and  (c) 
060360  0025  C,  September  29, 19^9. 

The  areas  described  aggregate  1,132 
acres  in  Shasta  County. 

5.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  hcense,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

6.  This  withdrawal  will  expire  20 
years  from  the  efiective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  24, 1997. 
Bob  Armstrong,  " 

Assistant  Secretary  of  the  Interior. 
[PR  Doc.  98-814  Filed  1-13-98;  8:45  am) 

BILUNQ  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-01;  GP7-0124;  OR-19043, 
OR-19159] 

Public  Land  Order  No.  7310; 
Revocation  of  Executive  Order  Dated 
July  2, 1910,  and  Secretarial  Order 
Dated  June  13, 1933;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  their 
entirety  an  Executive  order  and  a 
Secretarial  order  which  withdrew  520 
acres  of  public  lands  for  the  Bureau  of 
Land  Management's  Powersite  Reserve 
No,  118  and  Powersite  Classification 
No.  274.  The  lands  are  no  longer  needed 
for  the  purposes  for  which  they  were 
withdrawn.  This  action  will  open  40 
acres  to  surface  entry.  The  remaining 
480  acres  are  within  an  overlapping, 
withdrawal  and  will  remain  closed  to 
surface  entry.  All  of  the  lands  have  been 
and  will  remain  open  to  mining  and 
mineral  leasing. 
EFFECTIVE  DATE:  April  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  "The  Executive  Order  dated  July  2. 
1910,  which  established  Powersite 
Reserve  No.  118,  is  hereby  revoked  in  its 
entirety: 

Willamette  Meridian 

T.  1  S.,  R.  10  E., 
Sec  21,  NEV4SWy4. 

The  area  described  contains  40  acres  in 
Hood  River  County. 

2.  The  Secretarial  Order  dated  Jime 
13, 1933,  which  established  Powersite 
Classification  No.  274,  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 

T.  1  S.,  R.  16  E., 

Sec.  4,  NE'ASW'A  and  SW'ASW'A; 

Sec  8,  NEV4NEV4; 

Sec  20,  EV2NEV4; 

Sec.  29,  NWV4NWV4; 

Sec  30,  NE'ANE'A.   . 
T.  1  N.,  R.  15  E., 

Sec.  14,  E'/iNW'A; 

Sec.  24,  SWV4SWV4; 

Sec.  26,  NWV4NEV4. 
T.  1  N.,  R.  16  E., 

Sec  32,  NEV4SWV4. 

The  areas  described  aggregate  480  acres  in 
Sherman  and  Wasco  Counties. 
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3.  The  landi  jdescribed  in  paragraph  2 
are  included  in  the  Bureau  of  Land 
Management's  withdrawal  for  the 
Deschutes  WiJ4  and  Scenic  River,  and 
will  remain  clqsed  to  operation  of  the 
public  land  Ws.  The  lands  have  been 
and  continue  ti)  be  open  to  location  and 
entry  under  tbid  mining  laws,  and  to 
applications  aM  offers  under  the 
mineral  leasing  laws. 

4.  At  8:30  a.tn.  on  April  14, 1998,  the 
lands  described  in  paragraph  1  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^tsj  the  provisions  of  existing 
withdrawals,  dtner  segregations  of 
record,  and  the  requirements  of 
applicable  law^  All  valid  applications 
received  at  or  p^or  to  8:30  a.m.,  on 
April  14. 1998,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  nlihg. 

5.  The  State  of  Oregon  has  a 
preference  right;  as  to  the  lands 
described  in  patagraph  1,  for  public 
highway  right-of-way  or  material  sites 
for  a  period  of  ^  days  from  the  date  of 
publication  of  tl^s  order,  and  any 
location,  entryj  flection,  or  subsequent 
patent  shall  be  iSubject  tq  any  rights 
granted  the  State  as  provjided  by  the  Act 
of  June  10, 192a  Section  24,  as 
amended,  16  U.S.C.  818  (1994). 

Dated:  Decemhe^r  24, 1997. 
Bob  Amutrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc  98-852  ftled  1-1 J-98;  8:45  am] 
BILUNQ  CODE  4310-8t-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-e58-0777-69i  GP7-0021;  OR-19640 
(WA)1 

PubUc  Land  Order  No.  7307; 
Ravocation  of  Sacretarial  Order  Dated 
August  15, 1925|  Washington 

agency:  Bureau]  of  Land  Management, 
Interior.  ' 

action:  Public  liand  Order. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  August 
15. 1925.  which  established  Powersite 
Classification  No.  114.  is  hereby 
revoked  in  its  entirety:  Willamette 
Meridian. 

Wwiatchee  National  Forest 

T.  30  N..  R.  16  E..  unsurveyed, 

Sees.  3. 5, 7, 8, 10, 14  to  17,  inclusive;  sees. 
20  to  23,  inclusive;  sees.  27,  28.  and  29;  All 
unsurveyed  lands  within  100  feet  of  Phelps 
Creek  from  its  mouth  to  a  point  4  miles 
upstream  therefiT>m;  all  unsurveyed  lands 
within  50  feet  of  James  Creek  from  its  mouth 
to  a  point  2  miles  upstream  therefrom;  all 
unsurveyed  lands  within  50  feet  of  Alpine 
Creek,  from  its  mouth  to  a  point  IVi  miles 
upstream  therefrom:  all  unsurveyed  lands 
within  75  feet  of  Buck  Creek  from  its  mouth 
to  a  poin4,lV^  miles  upstream  therefrtjm;  and 
all  unsurveyed  lands  within  100  feet  of 
Chiwawa  River  from  the  mouth  of  Phelps 
Creek  to  a  point  2  miles  upstream  from  the 
mouth  of  Buck  Creek. 

The  area  described  contains  approximately 
142  acres  in  Chelan  County. 

2.  The  land  included  in  the  Glacier 
Peak  Wilderness  Area  withdrawal  has 
been  and  will  remain  closed  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land, 
including  the  mining  laws  and  mineral 
leasing  laws.  The  land  included  in 
Federal  Energy  Regulatory  Commission 
Power  Project  No.  719  has  been  and  will 
remain  closed  to  operation  of  the  public 
land  laws,  including  the  mining  laws, 
but  open  to  applications  and  offers 
imder  the  mineral  leasing  laws. 

Dated:  December  22, 1997. 
Bob  ArmstrDng, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  98-909  Filed  1-13-98;  8:45  am] 
BIUINQ  COOC  431»-49-P 


ACTION:  Correction  of  supplementary 
rule. 


SUMMARY:  This  otder  revokes  in  its 
entirety  a  Secretkirial  order  which 
withdrew  approximately  142  acres  of 
National  Forest  ftrstem  land  for  the 
Bureau  of  Land  Management's 
Powersite  ClassijBcation  No.  114.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  The  land 
remains  closed  to  surface  entry  and 
mining  by  overlapping  withdrawals.  A 
portion  of  the  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  Ffebruary  13, 1998. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-067-7123-4683] 

Correction  of  Supplementary  Rule  for 
Paddng/Camping  Restrictions  Along 
Califbmla  State  Hwy.  78  In  the  Imperial 
Sand  Dunes  Dated  Dec.  18, 1997 
(Volume  62,  Number  2431)  (Page 
66384) 

AGENCY:  Bureau  of  Land  Management. 


SUMMARY:  The  primary  purpose  of  this 
supplementary  rule  is  to  prohibit 
parking  or  camping  within  30  feet  of 
CaUfomia  State  Hwy  78  where  it  passes 
through  the  Imperial  Sand  Dunes.  This 
rule  would  reduce  the  potential  of 
serious  injury  or  death  to  both  campers 
and  drivers  as  they  recreate  in  or  pass 
through  this  area  of  the  Imperial  Sand 
Dimes.  This  correction  changes  the 
previous  rule  from  25'  to  30'  so  as  to 
comply  with  CalTrans  regulations 
pertaining  to  established  requirements 
for  basic  recovery  areas  along  state 
highways. 

1.  No  person  may  park  a  vehicle  or 
camp  on  or  within  30  feet  of  California 
State  Hwy.  78  where  it  passes  through 
the  Imperial  Sand  Dimes.  This 
prohibition  will  extend  along  both  sides 
of  Hwy.  78  bom  the  intersection  of 
Hwy.  78  and  the  Coachella  Canal 
easterly  to  the  intersection  of  Hwy.  78 
and  the  Glamis  Flats  off  ramp. 

Background 

In  the  past,  hundreds  of  off  highway 
vehicle  (OHV)  enthusiasts  have  parked 
immediately  adjacent  to  Hwy.  78  during 
the  winter  and  spring  months.  They  car- 
camp  out  of  sedans,  trucks  and  RVs.  By 
camping  along  this  stretch  of  the 
highway,  they  expose  themselves  and   • 
their  children  to  a  high  potential  of 
being  struck  by  traffic  along  the 
highway. 

Campers  step  out  into  the  line  of 
traffic  in  their  normal  meandering 
around  their  campsite,  when  they  work 
on  their  vehicles  or  in  the  process  of 
loading  or  imloading  their  trailers  and 
trucks.  In  addition,  they  pose  a  serious 
hazard  to  passing  motorists  who  must 
swerve  to  try  to  avoid  hitting  them. 
Hwy.  78  is  a  major  truck  route  through 
Imperial  County  and  traffic  travels  at  65 
MPH  in  this  area.  The  chances  of  a 
serious  accident  due  to  a  blown  tire, 
sleepy  driver  or  other  vehicle  or  driver 
malfunction  is  greatly  increased  with 
such  large  crowds  lining  the  side  of  the 
highway. 

EFFECTIVE  DATE:  Effective  upon  date  of 
publication  and  will  remain  in  effect 
until  rescinded  or  modified  by  the 
authorized  officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Area  Ranger  Robert  Zimmer. 
Bureau  of  Land  M^agement,  El  Centro 
Field  Office,  1661  S.  4th  St.,  El  Centro, 
Ca.  92243  (760) 337-4407. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  restriction  is  provided 
in  43  CFR  8365.1-6.  ViolaUon  of  this 
restriction  is  punishable  by  a  fine  not  to 
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exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  January  7, 1998. 
Terry  A.  Reed, 

Ana  Manager. 

[FR  Doc.  98-914  Filed  1-13-98;  8:45  am) 

BIUJNQOOOE  431(MO-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colusa  Basin  Initial  Plan/Integrated 
Resource  Management  Program, 
Colusa  Basin,  California 

AOBICY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR). 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended,  and 
section  21061  of  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  Colusa  Basin  Drainage  District 
(District)  plan  to  prepare  a  joint 
programmatic  and  project-level  EIS/EIR 
for  the  Colusa  Basin  Initial  Plan/ 
Integrated  Resource  Management 
Program  (Program),  Colusa  Basin, 
CaUfomia.  Reclamation  will  be  the  lead 
agency  under  NEPA,  and  the  District 
will  be  the  lead  agency  under  CEQA. 

Reclamation  and  the  District  have 
developed  a  Program  that  incorporates  a 
variety  of  measures  and  potential 
projects  which  would  meet  flood 
protection  objectives  and  would  address 
long-term  water  management  and  water 
quahty  goals.  Specifically,  the  Program 
would  help  reduce  peak  flood  flows, 
reducing  the  potential  for  future  flood 
damage.  The  Program  wou.'  i  also 
provide  opportunities  to  increase 
groundwater  supplies,  increase  surface 
water  storage,  and  increase  the  quantity 
of  water  available  for  environmental  and . 
wildlife  uses.  Specific  projects  to  be 
considered  as  part  of  the  project-level 
analysis  include:  reservoirs  on  Funks, 
Wilson  and  Cortina  creeks;  a 
groundwater  recharge  basin  in  the 
Orland-Artois  area;  small  weirs  on  Sand 
and  Salt  creeks;  improved  management 
and  maintenance  of  the  Colusa  Basin 
Drain;  and  improved  methods  to 
manage  runoff  and  enhance  riparian 
corridors. 

Scoping  meetings  will  be  conducted 
to  seek  public  and  agency  input  on 
alternatives,  concerns,  and  issues  to  be 
addressed  in  the  EIS/EIR. 


DATES:  Two  scoping  meetings  will  be 
held  on  January  28, 1998,  from  3:00 
p.m.  to  5:00  p.m  and  again  from  7:00 
p.m.  to  9:00  p.m.  at  the  Willows  City 
Hall,  201  North  Lassen  Street,  Willows 
CA  95988. 

The  lead  agencies  anticipate  that  the 
EIS/EIR  will  be  available  for  public 
review  in  the  summer  of  1998. 
ADDRESSES:  Written  comments  on  the 
scope  of  alternatives  and  impacts  to  be 
considered  or  in  regard  to  the  scoping 
meetings  should  be  sent  to  Mr.  Steve 
Brown,  Colusa  Basin  Initial  Plan/ 
Integrated  Resource  Management 
Program,  3100  Zinfandel  Drive,  Suite 
170,  Sacramento.  CA  95851-0408,  by 
February  16, 1998.  Mr.  Brown  may  be 
reached  at  (916)  852-5080  for  additional 
information  regarding  the  proposed 
project  or  scoping  meetings. 
SUPPLEMEfTTARY  INFORMATION:  It  has  long 
been  recognized  that  the  Colusa  Basin 
faces  significant  flooding  problems 
during  the  winter  and  fr^m  drainage 
discharges  diuing  the  spring  and 
summer.  On  the  average,  estimated 
damage  caused  by  wintertime  flooding 
totals  about  $1.2  million.  Although  rare, 
extreme  rain-induced  flooding  can 
cause  damage  of  disaster  proportions. 
For  instance,  in  1995,  estimated 
damages  totaled  in  excess  of  $100 
miUion.  In  1987,  the  District  was 
created  to  address  flood  control, 
drainage,  and  subsidence  problems 
occurring  within  the  650,000  acres  of 
the  multi-county,  multi-jurisdictional 
Colusa  Basin. 

The  goals  of  the  Program  are  to: 

•  Provide  flood  and  drainage  water 
protection  for  both  urban  and 
agricultural  interests; 

•  Preserve  and  sustain  agricultural 
production,  which  is  the  mainstay  of  the 
economy  within  the  Colusa  Basin; 

•  Capture  surface  storm  water  for 
conservation,  conjunctive  use,  and 
increased  water  supplies; 

•  Assist  in  groundwater  recharge 
efforts  to  help  alleviate  overdraft  and 

■  land  subsidence  problems  occurring 
within  the  Colusa  Basin; 

•  Improve  and  enhance  opportimities 
for  restoration  of  wetlands  and  riparian 
habitats;  and 

•  Improve  water  quality. 

These  six  goals  have  been  translated 
into  specific  facility  measures  that 
would  provide  the  greatest  degree  of 
flood  protection  feasible,  given  the 
topography  and  hydrology  of  the  Colusa 
Basin.  The  facility  measures  include: 

1 .  New  Structural  Facilities 

A.  Small  detention  dams 

B.  Construction  of  stock  ponds 


C.  Groundwater  recharge  in  former 
gravel  quarries 

D.  Stream  bed  restoration  through 
construction  of  weirs  to  slow  down 
storm  water  and  sediment  transport 

2.  Improved  Operations  and 
Maintenance  of  Existing  Facilities 

A.  Potential  diversion  and  rediversion 
of  flood  flows  for  groimdwater 
recharge  y 

B.  Removal  of  obstructions  in  the  Colusa 
Drain 

3.  New  Nonstructural  Facilities 

A.  Stream  bed/riparian  corridor 
enhancement  through  programs  such 
as  "Adopt  a  Watershed" 

B.  Implementation  of  Best  Management 
Practices 

•  Orchards 

•  Grazing  lands 

•  Other  crops  (including  rice  straw 
decomposition) 

C.  Enviroimiental  Enhancements 

•  Wetlands  creation 

•  Revegetation  of  the  Colusa  Drain 
and  other  waterways  with  native 
plants 

•  Habitat  creation 

In  addition  to  the  Program  measines 
identified  above,  Reclamation  and  the 
District  prioritized  areas  in  which 
potential  projects  would  meet  the 
Program  goals  and  provide  the  greatest 
overall  benefits.  Specifically,  nine 
projects  were  identified  that  would 
improve  the  Colusa  Drain  and  achieve 
the  goals  most  cost  effectively.  A  broad- 
based  local  task  force  consisting  of 
agricultural  and  environmental 
interests;  urban  and  rural  officials; 
Federal,  State,  and  local  agencies;  and 
technical  experts  participated  in  a  series 
of  public  workshops  and  meetings 
where  four  of  these  projects  were  given 
the  highest  priority  for  early 
implementation  of  the  Program.  These 
projects  include  the  Funks  Creek 
Reservoir,  the  Wilson  Creek  Reservoir, 
the  Orland-Artois  Groimdwater 
Recharge,  and  the  Cortina  Creek 
Reservoir.  Reclamation  and  the  District 
would  also  implement  a  project  to 
maintain  and  enhance  the  Colusa  Drain 
and  construct  a  water  quality/flow 
monitoring  system  throughout  the 
Colusa  Basin.  Other  projects  consistent 
with  the  Program  may  be  implemented 
in  the  future. 

Dated:  January  8, 1998. 
Kirk  C.  Rodgers, 
Deputy  Regional  Director. 
[FR  Doc.  98-858  Filed  1-13-98;  8:45  am) 

BILUNQ  CODE  4310-(»-P 
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AGENCY  f6^  international 
DEVELOPMENT 

New  Coilectkins:  Comment  Request 

action:  Newi(iollections:  comment 
request. 

summary:  U.k  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  US  AID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  tq  comment  on  the 
following  pr6|>osed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwoiil^  Reduction  Act  of  1995. 
Comments  aijai  requested  concerning:  (1) 
Whether  the  proposed  or  continuing 
collections  oi  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tile  agency,  including 
whether  info^ttiation  shall  have 
practical  utility;  (2)  the  accuracy  of  the 
burden  estimUes;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  qollected;  and  (4)  ways  to 
minimize  thell^urden  of  the  collection  of 
information  do  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  tigarding  this  information 
collection  are  test  assured  of  having 
their  full  effect  if  received  within  60 
days  of  this  nkification. 

ADDRESS  INFORMATION  TO:  Beverly 
Johnson,  Bureau  for  Management,  Office 
of  Administranve  Services,  Information 
and  Records  Division,  U.S.  Agency  for 
International  Development,  Washington, 
D.C.  20746,  202-712-1365  or  via  e-mail 
bjohnson@us^kl.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Numb^:  Q412- 
Form  NumMr:  N/A. 
Title:  Trainji^g  Results  and 
Information  Network  (TraiNet). 
Type  of  Sui|i|)/s5ion;  New. 

PURPOSE:  TheiAurpose  of  this 
information  cii>llection  is  to  propose  a 
new  "Training  Results  and  Information 
Network  (TraiNet)  designed  to  take 
advantage  of  new  information 
technologies  that  enhance  information 
processing  productivity  at  reduced  cost, 
be  approved  to  replace  the  existing 
Participant  Training  Information  System 
(PTIS)  system;  and  to  be  an  operational 
compliance  retjuirement  for  all 
contractors  and  grantees  engaged  in 
USAID  training  activities. 

Annual  Rep^ing  Burden: 

Respondent^!  374. 

Total  annual  responses:  15,720. 

Total  annua  hours  requested:  2,620. 


Dated:  January  6, 1998. 
Willette  L.  Smith, 

Chief,  Information  and  Records  Division. 
Office  of  Administrative  Services,  Bureau  for 
Management. 

(FR  Doc.  98-848  Filed  t-13-98;  8:45  am) 

BILUNG  COOE  C118-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

New  Collections:  Comment  Request 

ACTION:  New  collections:  comment 
request. 


SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment'on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (1) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 

Practical  utility;  (2)  the  accuracy  of  the 
urden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the ' 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  this  notification. 
ADDRESS  INFORMATION  TO:  Beverly 
Johnson,  Bureau  for  Management,  Office 
of  Administrative  Services,  Information 
and  Records  Division,  U.S.  Agency  for 
International  Development,  Washington, 
D.C.  20746,  202-712-1365  or  via  e-mail 
bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  0412- 

Form  Number:  N/A. 

Title:  USAID  Technical  Consulting 
Services  Resume  Database. 

Type  of  Submission:  New. 
PURPOSE:  The  purpose  of  this 
information  collection  is  to  gain 
approval  for  an  electronic  consultant 
data  base  that  will  allow  USAID 
employees  to  sort  and  select  consultant 
assistance  based  on  language  ability, 
regional  expertise,  and  technical 
specialty.  The  data  base  will  also 
include  information  on  salary  rates, 
clearance  levels,  and  health  status.  Also 
will  be  a  listing  of  previous  consultant 


assignments  and  contact  numbers  for 
references. 

Annual  Reporting  Burden: 

Respondents:  5,000. 

Total  armual  responses:  5,000. 

Total  annual  hours  requested: 

Dated:  January  6. 1998. 
Willette  L.  Smith, 

CHief  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

(FR  Doc.  98-849  Filed  1-13-98;  8:45  ami 

BHJJNQ  COOE  611»^>1-« 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committse  on  Rules  of 
Bankruptcy  Procsdurs 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  cancellation  of  open 
hearing. 

SUMMARY:  The  Bankruptcy  Rules  public 
hearing  scheduled  to  be  held  in 
Washington.  D.C,  on  January  30. 1998. 
has  been  canceled.  [Original  notice  of 
hearing  appeared  in  the  Federal 
Register  of  August  25, 1997.) 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief.  Rules  Committees 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  January  8, 1998. 
Judith  W.  Krivit. 

Administrative  Specialist,  Rules  Committees 
Support  Office. 

[FR  Doc.  98-851  Filed  1-13-98;  8:45  am) 

BILUNQ  CODE  221-001-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities;  Existing 
Collection;  Comntents  Request 

action:  Notice  of  information  collection 
under  review;  extension  of  a  currently 
approved  collection:  Regional 
Community  Policing  Institute  Quarterly 
Projection  Report. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
October  28. 1997,  allowing  for  a  60  day 
public  comment  period.  No  comments 
were  received  by  the  Office  of 
Community  Oriented  Policing  Services. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  13, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3210.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this   ^ 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
OfBce  of  Information  and  Regulatory 
Affairs:  Attention:  Ms.  Victoria 
Wassmer,  202-395-5871,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503.  Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  on  202- 
395-7285. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  this  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice,  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention  Department  Clearance  Officer, 
Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  on  202-514-1590. 

Overview  of  this  collection: 

(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Fom/CoIIection: 
Regional  Community  Policing  Institute 
Quarterly  Projection  Report. 

(3)  Agency  form  numoer,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  22/02.  Office  of 
Community  Oriented  Policing  Services, 
Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Regional  Community  Policing 
Institutes  funded  through  a  one-year 
cooperative  agreement  from  the  COPS 
Office  are  required  to  respond. 

The  Regional  Commimity  Policing 
Institute  Quarterly  Projection  Report 
will  be  completed  by  each  Regional 
Conmiimity  Policing  Institute.  The 
information  collected  provides  a 
quarterly  projection  of  plans  for 
performing  the  training  and  technical 
assistance  functions  of  this  program,  as 
well  as  information  concerning  any 
changes  or  modifications  requested  in 
the  project  or  cooperative  agreement 
budsets. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Estimated  niunber 
respondents:  35.  Estimated  time  for 
average  respondent  to  respond:  2  houjrs 
quarterly  (including  record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  280  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW  Washington,  DC 
20530. 

Dated:  January  9, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  9»-907  Filed  1-13-98;  8:45  am) 

BILLING  CODE  441(Mi1-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Poiicing 
Services;  Agency  Information 
Collection  Activities;  Existing 
Collection;  Comments  Request 

ACTION:  Notice -of  information  collection 
under  review;  extension  of  a  currently 
approved  collection:  Regional 
Community  Policing  Institute  Monthly 
Progress  Report. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
published  in  the  Federal  Register  on 
October  28, 1997,  allowing  for  a  60  day 
public  comment  period.  No  comments 
were  received  by  the  Office  of 
Community  Oriented  Policing  Services. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 


conmients.  Comments  are  encouraged 
and  will  be  accepted  imtil  February  13, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs:  Attention:  Ms.  Victoria 
Wassmer.  202-395-5871,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503.  Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  on  202- 
395-7285. 

Written  comments  and  suggestions 
fit>m  the  public  and  affected  agencies 
concerning  this  collection  of 
information  should  address  one  or  more 
of  the  following  four  points:  • 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiimptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice,  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention  Department  Clearance  Officer. 
Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  on  202-514-1590. 

Overview  of  this  collection:  ^ 

(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Regional  Commimity  Policing  Institute 
Monthly  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  22/01.  Office  of 
Commimity  Oriented  Policing  Services, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Regional  Community  Policing 
Institutes  funded  through  a  one-year 
cooperative  agreement  from  the  COPS 
Office  are  required  to  respond. 

The  Regional  Commimity  Policing 
Institute  Monthly  Progress  Report  will 
be  completed  l^y  aach  Regiond 
Community  PoUcing  Institute.  The 
information  collection  provides  a 
monthly  update  of  progress  made  in 
performing  the  training  and  technical 
assistance  functions  of  this  program,  as 
well  as  information  concerning  any 
changes  or  modifications  requested  in 
the  project  or  cooperative  agreement 
budgets. 

(5)  An  estimate  ofOie  total  number  of 
respondents  ipipd  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Estimated  number  of 
respondents:  35.  Estimated  time  for 
average  respondent  to  respond:  2  hours 
and  30  minuses  monthly  (including 
record-keeping. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  1050  annual 
burden  hours.! 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suit*  850,  Washington  Center, 
1001  G  StreetL  NW,  Washington,  DC 
20530. 

Dated:  Januaif  9. 1998. 
Robert  B.  Briggs 

Department  Qijimnce  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  gs-90a  Filed  1-13-98;  8:45  am] 

BILUNa  CODE  4410-01-M 


■4 


DEPARTMEffT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Bethlehem  Structural  Products 
Corporation  was  lodged  on  December 
22. 1997,  with  the  United  States  District 
Coiul  for  the  Ebstem  District  of 
Pennsylvania^  iThe  consent  decree 
resolves  the  claims  of  the  United  States 
imder  Section  !113  of  the  Clean  Air  Act, 
42  U.S.C.  741SL  for  violations  of  the 
Pennsylvania  IState  Implementation  Plan 
("SIP")  and  tHa  appUcable  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("NESHAP")  at.BSPC's 
faciUty  in  Bethlehem,  Pennsylvania. 
The  consent  d^ree  obligates  BSPC 
undertake  an  extensive  rehabilitation 
program  which  will  ensure  compliance 
with  the  coke  dven  NESHAP  and  the 


requirements  of  the  SIP,  BSPC  will  also 
pay  a  dvil  penalty  of  $297,500  under 
the  terms  of  the  consent  decree; . 
$178,500  to  the  United  States  and 
$119,000  to  the  Commonwealth  of 
Pennsylvania,  which  will  intervene  as  a 
plaintiff  in  this  action. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division.  Department 
of  Jiistice.  Washington.  D.C..  20530,  and 
should  refer  to  United  States  v. 
Bethlehem  Structural  Products 
Corporation.  DOJ  Ref.  #90-5-2-1-2111. 

Ine  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  616  Chestnut  Street, 
Philadelphia,  Pennsylvania  19106;  the 
Region  in  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  PA;  and  at  the  Consent 
Decree  Lilwary,  1120  G  Street,  NW,  4th 
Floor.  Washington.  D.C.  20005, 
(202)624-0892.  A  copy  of  the  consent 
decree  may  be  obtained  in  perstm  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW,  4th  Floor, 
Washington.  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amoimt  of 
$13.50  (25  cents  per  page  reproduction 
cost),  payable  to  the  Consent  Decree 
library.  Attachments  to  the  consent 
decree  may  be  obtained  for  an 
additional  $6.25. 
Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section 
Environment  6-  Natural  Resources  Division. 
[FR  Doc.  98-911  Filed  1-13-98;  8:45  am] 
BILUNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Filing  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation,  and 
Recovery  Act  (CERCLA) 

In  accordance  with  Departmental 
PoUcy,  28  CFR  50.7,  and  Section 
122(d)(2)  of  CERCLA,  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that  a 
proposed  Settlement  Agreement  in.  In  re 
Enviropur  West  Corporation.  Chap.  7. 
Bankr.  No.  LA-96-23683-SB  (USBC 
CD.  Cal.)  was  filed  on  or  about 
December  31. 1997  with  the  United 
States  Bankruptcy  Court  for  the  Central 
District  of  California.  This  Settlement 
Agreement  resolves  a  claim  filed  by  the 
United  States  against  Enviropiu-  West 
Corporation,  pvusuant  to  Section  107(a). 


42  U.S.C  9607(a).  The  settling  debtor 
was  the  owner/operator  of  a  focility~ 
located  in  Signal  Hill.  California  (the 
"Site")  at  the  time  of  disposal  of 
hazardous  substances.  The  Settlement 
Agreement  provides,  among  other 
things,  that  the  Trustee,  on  behalf  of  the 
debtor's  estate,  will  pay  $30,000  to  the 
Hazardous  Substance  Superfund  for 
response  costs  incurred  by  the  United 
States  at  the  Site.  In  addition,  the 
Trustee,  on  behalf  of  the  debtor's  estate, 
will  pay  10%  of  any  funds  in  the 
debtor's  estate,  after  the  Trustee  has 
paid  certain  other  specified  claims  and 
expenses. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  pubUcation. 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  In  re 
Enviropur  West  Corporation,  DOJ  #90- 
11-3-1656B. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
Region  IX  office  of  the  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington. 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Settlement  Agreement 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library.  1120 
G  Street,  N.W.,  4th  Floor,  Washington. 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $5.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-910  Filed  1-13-98;  8:45  am] 
BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— NASD  Project 

Notice  is  hereby  given  that,  on  August 
19. 1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C  4301 
et  seq.  ("the  Act"),  the  National  Storage 
Industry  Consortium  ("NSIC")  has  filed 
written  notifications  on  behalf  of  a 
cooperative  research  agreement  between 
NSIC  and  participants  known  as  the 
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Network  Attached  Storage  Devices 
("NASD")  Project  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  vent\ire. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Carnegie  Mellon 
University.  Pittsburgh,  PA;  Hewlett- 
Packard  Company,  Palo  Alto,  CA; 
International  Business  Machines 
Corporation,  San  Jose,  CA;  National 
Storage  Industry  Consortium,  San  Diego, 
CA;  Quantiun  Corporation.  Shrewsbury, 
MA;  Seagate  Technology  Incorporated, 
Bloomington,  MN;  and  Storage 
Technology  Corporation,  Louisville,  CO. 

The  area  of  planned  activity  for  the 
NASD  cooperative  Research  Agreement 
is  research  in  the  area  of  network 
attached  storage  device  technology. 
ConstanoB  K.  RobiiiMHi, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc  98-912  Filed  1-13-98;  8:45  am] 

MUWO  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  kitemational  Labor  Affairs; 
Labor  Practices  in  Burma,  Pubiic 
Hearings 

This  document  is  a  notice  of  public 
hearings  to  be  held  by  the  Department 
of  Labor  (DOL)  for  the  purpose  of 
gathering  information  regarding  labor 
practices  in  Burma.  The  hearing  will  be 
held  on  Friday.  February  6, 1998.  at 
DOL,  Room  N-3437,  beginning  at  9:30 
am.  The  hearing  will  be  open  to  the 
pubUc  DOL  is  now  accepting  requests 
fit>m  all  interested  parties  to  provide 
oral  or  written  testimony  at  the  hearing. 
Each  presentation  will  be  limited  to  ten 
minutes.  DOL  is  not  able  to  provide 
financial  assistance  to  those  wishing  to 
travel  to  attend  the  hearing.  Those 
unable  to  attend  the  hearing  are  invited 
to  submit  written  testimony.  Parties 
interested  in  testifying  at  the  hearing  on 
labor  practices  in  Burma  should  call 
AlisjMi  Smith  (202/219-9403.  ext.  166) 
to  be  put  on  the  roster. 

DOL.  in  consultation  with  the 
Department  of  State,  is  currenUy 
undertaking  a  Congressionally- 
maildated  report  addressing  labor 
practices  in  Burma  (pursuant  to  the 
Foreign  Operations.  Export  Financing, 
and  Related  programs  Appropriations 
Act,  Pub.  L.  No.  105-118,  §568.  Ill  stat 


2429  (1997)].  The  report  is  due  to. 
Congress  within  120  days  after 
November  26, 1997. 

The  relevant  Conference  Report 
requests  that  DOL  address  all^tions 
and  details  on  child  labor  practices, 
worker  rights,  the  forced  relocation  of 
laborers,  and  the  use  of  forced  labor  to 
support  the  tourism  industry  and  the 
construction  of  the  Yadana  gas  pipeline. 

Information  provided  at  the  hearing 
will  be  considered  by  DOL  in  preparing 
its  report  to  Congress.  Testimony  should 
be  confined  to  the  topic  of  the  study. 
The  Bureau  of  International  Labor 
Affairs  is  seeking  written  and  oral 
testimony  on  alleged  violations  of 
internationally  recognized  labor 
standards  in  Burma,  i.e.,  freedom  of 
association;  the  right  to  organize  and 
bargain  collectively;  forced  labor 
[testimony  about  forced  labor  should  be 
limited  only  to  new  information  not 
previously  submitted  to  DOL  for  its 
hearing  on  June  27, 1997  (announced  in 
the  Federal  Register  on  May  9. 1997;  62 
FR  25658);  child  labor;  and  non- 
discrimination in  employment.  DOL  is 
also  interested  in  working  conditions  in 
Burma  such  as  wage  and  hour,  and 
health  and  safety  issues. 

DATES:  The  hearing  is  scheduled  for 
Friday,  February  6, 1998.  The  deadline 
for  being  placed  on  the  roster  for  oral 
testimony  is  5:00  pm  on  Friday,  January 
30, 1998,  Presenters  will  be  required  to 
submit  five  (5)  written  copies  of  their 
oral  testimony  to  the  Bureau  of 
International  labor  Affairs  by 
Wednesday,  February  4, 1998.  The 
record  will  be  kept  open  for  additional 
written  testimony  imtil  5:00  pm. 
February  16, 1998. 

ADDRESSES:  The  hearing  will  be  held  at 
DOL.  Room  N-3437.  200  Constitution 
Avenue.  NW.  Washington  DC.  Written 
testimony  should  be  addressed  to  the 
Biueau  of  International  Affairs.  U.S. 
Department  of  Labor,  Attention:  Alison 
Smith.  Room  S-5006,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210; 
fax:  202/219-5613. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Alison  Smith,  Bureau  of  International 
Labor  Affairs.  U.S.  Departinent  of  Labor. 
Room  S-5006.  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210;  telephone: 
202/219-9403,  ext.  166;  fax:  202/219- 
5613.  Persons  with  disabihties  who 
need  special  accommodations  should 
contact  Alison  Smith  by  Monday. 
February  2. 1998. 

All  written  or  oral  comments 
submitted  pursuant  to  the  pubhc 
hearing  will  be  made  part  of  the  record 
of  review  referred  to  above  and  will  be 
available  for  public  inspection. 


Signed  at  Washington.  DC.  this  7th  day  of 
January,  1998. 

Adraw  J.  Samel, 

Acting  Deputy  Under  Secretary,  Bureau  of 
International  Labor  Affairs. 

(FR  Doc  98-952  Filed  1-13-98;  8:45  am] 

BHJJNO  COOC  461ft-aS-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  international  Lat)or  Affairs; 
U.S.  Nationai  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Hearing  on  Submission 
#9702 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  hearing. 

SUMMARY:  The  purpose  of  this  notice  is 
to  aimounce  a  hearing,  open  to  the 
public,  on  Submission  #9702. 

Submission  #9702,  filed  with  the  U.S. 
National  Administrative  Office  (NAO) 
by  the  Support  Committee  for 
Maqmladora  Workers  (SCMW),  the 
International  Labor  Rights  Fund  (ILRF), 
and  the  Union  of  Metal,  Steel.  Iron,  and 
Allied  Workers  Union  (Sindicato  de 
Trabajadores  de  la  Industrie  Metalica, 
Acero,  Hierro,  Conexos  y  Similares — 
STIMAHCS)  of  Mexico  raises  issues  of 
freedom  of  association  involving 
workers  at  an  export  processing 
(maquiladora)  plant.  The  submission 
was  accepted  for  review  by  the  NAO  on 
November  17, 1997  and  a  Notice  of 
acceptance  for  review  was  published  in 
the  Federal  Register  on  November  20, 
1997. 

Article  16  (3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO  in  accordance  with  U.S. 
domestic  procediires.  Revised 
procedural  guidelines  pertainiiig  to  the 
submission,  review,  and  reporting 
process  utilized  by  the  Office  were 
pubUshed  in  the  Federal  Register  on 
April  7. 1994  (59  FR  16660).  The 
guidelines  provide  for  a  discretionary 
hearing  as  part  of  the  review. 
DATES:  The  hearing  will  be  held  on 
February  18. 1998,  commencing  at  9:00 
a.m.  Persons  desiring  to  present  oral 
testimony  at  the  hearing  must  submit  a 
request  in  writing,  along  vidth  a  written 
statement  or  brief  describing  the 
information  to  be  presented  or  position 
to  be  taken. 

ADDRESSES:  The  hearing  will  be  held  in 
San  Diego.  California  at  a  location  to  be 
announced.  Written  statements  or  briefs 
and  requests  to  present  oral  testimony 
may  be  mailed  or  hand  delivered  to  the 
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U.S.  National  Administrative  Office 
(NAO).  Department  of  Labor.  200 
Constitutional  Avenue,  N.W..  Room  C- 
4327,  Washington,  D.C.  20210.  Requests 
to  present  oral  testimony  and  written 
statements  orlbriefiB  must  be  received  by 
the  NAO  no  Uter  than  close  of  business, 
F^ruary  4, 1^98. 

FOR  FURTHERjIIFORMATION  CONTACT: 
Irasema  T.  Gwza,  Secretary,  U.S. 
National  Administrative  C^ce. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W^,  Room  C-4327, 
Washington,  D.C.  20210.  Telephone: 
(202)  501-66S3  (this  is  not  a  toU  bee 
number).        | 

SUPPLEMENTARY  MFORMATION: 
L  Natnre  and  Conduct  of  Hearing 

As  set  out  ia  the  notice  published  in 
the  Federal  it^gister  on  November  20, 
1997,  the  objective  of  the  NAO's  review 
of  the  submi$^on  is  to  gather 
infcnnation  lo  better  understand  and 
publicly  rep0M  on  the  Govenunent  of 
Mexico's  promotion  of,  compliance 
Mdth,  and  effective  enforcement  of,  its 
labor  law  thrpligh  appropriate 
government  action,  as  set  out  in  Article 
3(1)  of  the  NAALC,  and  on  the  steps  the 
Government  of  Mexico  has  taken  to 
ensure  access  to  tribunals  for  the 
enforcement  pjf  labor  law  and  recourse 
to  procedures  iunder  which  labor  rights 
are  protected  I  i^  accordance  with 
Articles  4  and  5  of  the  NAALC. 

The  hearing  will  be  conducted  by  the 
Secretary  of  the  NAO  or  the  Secretary's 
designee.  It  wjll  be  open  to  the  public. 
All  proceediq^  will  be  conducted  in 
English,  with;  Simultaneous  translation 
in  English  and  Spanish  provided.  The 
public  files  for  the  submission, 
including  written  statements,  briefs,  and 
requests  to  present  oral  testimony,  will 
be  made  a  pay^  of  the  appropriate 
hearing  record!  The  public  files  will  also 
be  available  for  inspection  at  the  NAO 
prior  to  the  hearing. 

The  hearing  vtrill  be  transcribed.  A 
transcript  of  the  proceeding  will  be 
made  available  for  inspection,  as 
provided  for  ik)  Section  E  of  the 
procedural  giiidelines,  or  may  be 
purchased  from  the  reporting  company. 

Persons  with  disabilities  should 
contact  the  Secretary  of  the  NAO  no 
later  than  FebHiary  12, 1998  if  special 
accommodati<^s  are  needed. 

n.  Written  Statements  or  Brief  and 
Requests  to  Prtsent  Oral  Testimony 

Written  statements  or  briefe  shall 
provide  a  description  of  the  information 
to  be  presented  or  position  taken  and 
shall  be  legibly  typed  or  printed. 
Requests  to  present  oral  testimony  shaU 
inuude  the  name,  address,  and 


telephone  number  of  the  witness,  the 
organization  represented,  if  any,  and 
any  other  information  pertinent  to  the 
request.  Five  copies  of  a  statement  or 
brief  and  a  single  copy  of  a  request  to 
present  oral  testimony  shall  be 
submitted  to  the  NAO  at  the  time  of 
filing. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  written  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  or  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  review 
of  the  submission  or  for  other 
appropriate  reasons.  The  NAO  will 
notify  each  requester  of  the  disposition 
of  the  request  to  present  oral  testimony. 

In  presenting  testimony,  the  witness 
should  siunmarize  the  written  statement 
or  brief,  may  supplement  the  written 
statement  or  brief,  with  relevant 
information,  and  shoidd  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  NAO  or  the  Secretary's  designee. 
Oral  testimony  will  ordinarily  be 
limited  to  a  ten  minute  presentation,  not 
including  the  time  for  questions. 
Persons  desiring  more  than  ten  minutes 
for  their  presentation  shoidd  so  state  in 
the  request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  or 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  NAO  for  reasons  of 
equity  and  public  interest. 

Signed  at  Washington,  DC  on  January  8. 
1998. 

Iraaema  T.  Garza, 

Secretary,  U.S.  National  Administmtive 
Office. 

IFR  Doc.  98-953  Filed  1-13-98;  8:45  am] 
BiUMG  COM  4Sie-IMi 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  (98-003)] 

NASA  Advisory  Council.  Ufa  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee. 
Space  Station  Utilization  Advisory 
Sutxx>mmittee;  IMeeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 


Microgravity  Sciences  and  Applications 
Advisory  Committee,  Space  Station 
Utilization  Advisory  Subcommittee. 
DATES:  February  10, 1998, 8  a.m.  to  5 
p.m.;  February  11, 1998.  8:30  a.m.  to  5 
p.m.;  February  12, 1998,  8  a.m.  to  1  p.m. 
ADDRESSES:  Cocoa  Beach  Hilton 
Oceanfront,  Cocoa  Beach,  FL 
FOR  FURTHER  MFORMATUN  CONTACT: 
Dr.  Edmond  M.  Reeves,  Code  US, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC,  20546. 
202/358-2560. 

SUPPLBIENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  is  as  follows: 

— Research  Plan  overview 
— SSPO  and  user  community 

performance 
— ^Attached  payload  accommodations 

strategy 
— Space  Station  metrics 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  6, 1998. 
Alan  M.  Lwlwig. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  9»-917  Filed  1-13-98;  8:45  am] 

aajjNQ  cooc  7bio-«i-4i 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«9B-002] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  January  29, 1998,  9:00  a.m.  to 
3:00  p.m.  and  January  30, 1998, 9:00 
a.m.  to  12:00  p.m. 
ADDRESSES:  Ames  Research  Center, 
Bush  Circle.  Building  200,  The 
Committee  Room,  2nd  Floor,  Moffett 
Field,  CA  94035-1000. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  m.  Office  of  Small  and 
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Disadvantaged  Business  Utilization, 
National  Aeronautics  and  Space 
Administration,  Room  9K7Q,  300  E 
Sti«et.  SW,  Washington.  DC  20546. 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

January  29, 1998 

—Call  to  Order 

— Reading  of  Minutes 

— ^Ames  Small  Disadvantaged  Business 

(SDB)  Program 
— Report  of  Chair 
— Public  Comment 
— Subpanel  Reports 
— New  Business 
— ^Adjourn 

January  30, 1998 

—Report  on  NASA  FY  1997  SDB 

Accomplishments 
— Status  of  MBRAC  Recommendations 
— Special  Issues 
— ^Report  of  Chair 
— ^Adjourn 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
schediding  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  6, 1998. 
Alaa  M.  Ladfvig. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc  98-916  Filed  1-13-98;  8:45  am] 

MJJNQCOOC  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Electronic  Records  Work  Group; 
Notice  of  Meeting 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  will  hold  a  public 
meeting  of  the  Electronic  Records  Work 
Group  on  January  29, 1998,  to  obtain 
further  comments  on  issues  relating  to 
NARA's  General  Records  Schedule 
(GRS)  20  for  Electronic  Records.  The 
Electronic  Records  Work  Group,  with 
members  drawn  from  NARA  and  other 
Federal  agencies,  has  been  charged  with 
identifying  workable  alternatives  to  the 
disposition  practices  currenUy 
authorized  imder  GRS  20.  Additional 
information  about  the  Electronic 
Records  Work  Group  is  available  on 
NARA's  GRS  20  Internet  Web  page  at 
<http://www.nara.gov/records/grs20/>. 


DATES:  The  public  meeting  will  be  held 
on  January  29, 1998,  from  9 — 11  ajn. 
Persons  who  wish  to  provide  formal 
comments  at  the  meeting  should  notify 
NARA  by  telephone  (301-713-6677, 
ext.  266)  or  fax  (301-713-6850)  or  e- 
mail  (grs20@arch2.nara.gov)  no  later 
than  noon  January  27, 1998. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  National  Archives  Theater, 
National  Archives  Building,  7th  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Haralampus  at  301-713-6677,  extension 
266. 

SUPPLEMENTARY  INFORMATION:  In  the 
December  24, 1997,  Federal  Register  (62 
FR  67098)  NARA  published  a  Ust  of 
preliminary  issues  to  be  addressed  by 
the  Electronic  Records  Work  Group  and 
asked  for  public  comment  by  January  9, 
1998.  At  the  public  meeting  on  January 
29, 1998,  NARA  will  seek  additional 
conunents  on  these  issues  and 
suggestions  for  other  issues  and 
alternatives  to  the  current  GRS  20  that 
the  Work  Group  should  consider. 

Persons  who  wish  to  provide  formal 
comments  or  remarics  to  the  Work 
Group  may  be  limited  to  10  minutes 
each  to  ensiue  that  all  speakers  are 
heard.  Speakers  will  be  notified  prior  to 
the  meeting  if  they  will  have  more  than 
10  minutes  to  present  their  comments. 
If  time  permits,  there  also  will  be  an 
opportunity  for  informal  comment  after 
the  formal  comments. 

Comments  will  be  considered  the 
views  of  the  individual  presenting  them 
unless  that  person  identifies  the 
comments  as  the  views  of  an  agency  or 
organization. 

Following  the  public  meeting,  the 
Electronic  Records  Work  Group  will 
meet  in  a  working  session  that  is  not 
open  to  the  public.  Summaries  of  the 
public  meeting  and  the  working  session 
will  be  posted  on  NARA's  GRS  20 
Internet  Web  page  and  available  in 
paper  form  from  the  contact  person 
named  in  this  notice. 

Dated:  January  9, 1998. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  98-954  Filed  1-13-98;  8:45  am) 
BILUNO  CODE  7$1S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  STN  5(M54.  SIN  SO-45S,  STN 
S0-«56  and  SIN  S(M57] 

Commonwealth  Edison  Company; 
Byron  Station,  Units  1  and  2,  and 
Braidwood  Station,  Units  1  and  2, 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-37,  NPF-66,  NPF-72  and 
NPF-77,  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  Byron  Station,  Units  1  and 
2,  and  Braidwood  Station,  Units  1  and 
2,  located  in  Ogle  Coimty  and  Will 
County,  Illinois,  respectively. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  permit 
the  licensee  to  use  the  1996  Addenda  to 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code),  Section  XI, 
Appendix  G,  to  determine  the  reactor 
vessel  pressure-temperature  (P-T)  limits 
and  the  low-temperature  overpressure 
protection  (LTOP)  system  setpoints.  By 
application  dated  April  3, 1997,  as 
supplemented  by  letter  dated  Jime  19, 
1997,  the  licensee  requested  an 
exemption  from  certain  requirements  of 
10  CFR  part  50.60,  "Acceptance  Criteria 
for  Fractiu«  Prevention  Measures  for 
Lightwater  Nuclear  Power  Reactors  for 
Normal  Operation."  The  exemption 
would  allow  application  of  an  alternate 
methodology  to  determine  the  P-T 
limits  and  LTOP  system  setpoints  for 
Byron,  Units  1  and  2,  and  Braidwood, 
Units  1  and  2.  The  proposed  alternate 
methodology  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  to  define  pressure  limits  during 
LTOP  events  that  avoid  certain 
imnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressiu«  relieving  devices 
used  for  LTOP.  These  guidelines  have 
been  incorporated  into  the  1996 
Addenda  to  the  ASME  Code,  Section  XI, 
Appendix  G.  However,  10  CFR  50.55a, 
"Codes  and  Standards,"  has  not  been 
updated  to  reflect  the  acceptability  of 
the  1996  Addenda  to  the  ASME  Code. 
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The  Needfot.  the  Proposed  Action 

Pursuant  t6  10  CFR  50.60,  all 
Ughtwater  nuclear  power  reactors  must 
meet  the  fracture  toughness 
requirements  for  the  reactor  coolant 
pressure  boundary  as  set  forth  in  10  CFR 
Part  50.  Apptedix  G.  10  CFR  Part  50, 
Appendix  Cjt^efines  P-T  limits  during 
any  conditio^  of  normal  operation, 
including  anticipated  operational 
occurrences  atid  system  hydrostatic 
tests  to  which  the  pressure  boundary 
may  be  subjected  over  its  service 
lifetime,  and  specifies  that  these  P-T 
limits  must  fan  at  least  as  conservative  as 
the  limits  ob^ined  by  following  the 
methods  of  anialysis  and  the  margins  of 
safety  of  the  ASME  Code,  Section  XI, 
Appendix  G.|10  CFR  50.55a  requires 
that  any  refsilence  to  ASME  Code, 
Section  XI,  in  |l0  CFR  part  50  refers  to 
addenda  tfannigh  the  1988  Addenda  and 
editions  through  the  1989  Edition  of  the 
Code,  unless  if^herwise  noted.  10  CFR 
50.60(b)  specifies  that  alternatives  to  the 
described  requirements  in  10  CFR  part 
50,  Appendix  G,  may  be  used  when  an 
exemption  is  (granted  by  the 
Commission  tbder  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  excucsions  exceeding  the  P-T 
limits  while  ijbe  reactor  is  operating  at 
low  temperatures,  the  licensee  installed 
the  LTOP  system.  The  LTOP  system 
includes  preasure  relieving  devices 
called  power-operated  relief  valves 
(PORVs)  that  are  set  to  open  at  reduced 
pressure  when  reactor  pressiue  and 
temperatiue  aie  reduced.  The  PORVs 
prevent  the  pressure  in  the  reactor 
vessel  fiom  exceeding  the  P-T  limits. 
However,  to  prevent  the  PORVs  from 
lifting  as  a  result  of  normal  operating 
pressiue  surges,  some  margin  is  needed 
between  the  normal  operating  pressure 
and  the  PORVisetpoint.  ]n  addition, 
when  instnuttent  uncertainty  is 
considered,  the  operating  window 
between  the  PORV  setpoint  and  the 
minimum  prcissure  required  for  reactor 
coolant  pump  seals  is  small  and 
presents  diffi^ties  for  plant  operation. 

To  prevent  pressure  from  exceeding 
the  P-T  limiU.  the  PORVs  would  be  set 
to  open  at  a  pressure  very  close  to  the 
normal  presstUe  inside  the  reactor.  With 
the  PORV  setMint  close  to  the  normal 
operating  preuiue,  minor  pressiue 
pertiuiMtionslthat  typically  occur  in  the 
reactor  could  |dause  die  PORVs  to  open. 
This  is  imdesiiable  from  the  safety 
perspective  because  after  every  PORV 
opening  there  is  some  concern  that  the 
POR^&may  nqtreclose.  A  stuck  open 
PORV  would  bbntinue  to  discharge 
primary  coolap^t  and  reduce  reactor 
pressiue  until  the  discharge  pathway 
was  closed  by  operator  action. 


The  licensee  requested  use  of  the 
1996  Addenda  to  Uie  ASME  Code, 
Section  XI,  Appendix  C.  These  addenda 
to  the  Code  would  permit  a  slightly 
higher  pressure  inside  the  reactor  and  a 
slightly  higher  PORV  setpoint  during 
low-temperature,  shutdown  conditions. 
This  would  reduce  the  likelihood  for 
inadvertent  opening  of  the  PORVs. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P-T  limits  be 
calculated:  (a)  Using  a  safety  factor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flow 
at  the  surface  with  a  depth  of  one 
quarter  (V4)  of  the  vessel  wall  thickness 
and  a  lengUi  of  six  (6)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  fracture  toughness  tests  on 
material  similar  to  the  Byron/Braidwood 
reactor  vessel  material. 

For  determining  the  P-T  limits, 
ComEd  proposed  to  use  the  safety 
margins  based  on  the  1996  Addenda  to 
the  ASME  Code  in  lieu  of  the  1989 
Edition.  When  compared  to  the  1989 
Edition  of  the  ASME  Code,  the  1996 
Addenda  permits  the  use  of  a  lower 
stress  intensity  factor  for  determining 
the  applied  stress  intensity  due  to 
pressure  and  thermal  stresses.  This 
results  in  a  slight  reduction  in  the 
applied  stress  intensity  and  a 
corresponding  shift  in  the  allowable 
pressure  at  a  given  temperature  in  the 
non-conservative  direction;  however, 
this  difference  is  minor  when  compared 
to  the  explicit  conservatism 
incorporated  into  the  Code,  and  the 
changes  in  the  stress  intensity  factor  are 
supported  by  the  work  performed  by 
J. A.  Keeney  and  T.L.  Dickson  at  Oak 
Ridge  National  Laboratory  (ORNL)  for 
the  NRC,  and  others. 

1996  Addenda  to  the  ASME  Code 
require  that  the  system  pressure  is 
maintained  below  the  P-T  limits  during 
normal  operation,  but  allows  the 
pressure  that  may  occur  during  LTOP 
events  to  exceed  the  P-T  limits, 
provided  acceptable  margins  are 
maintained  during  these  events.  This 
approach  protects  the  pressure  vessel 
from  LTOP  events,  and  maintains  the  P— 
T  limits  apphcable  for  normal  heatup 
and  cooldown  in  accordance  with  10 
CFR  Part  50,  Appendix  G,  and  Sections 
m  and  XI  of  the  ASME  Code. 

In  determining  the  PORV  setpoint  for 
LTOP  events,  the  Ucensee  proposed  to 
use  the  safety  margins  of  the  1996 
Addenda  to  the  ASME  Code,  Section  XI, 
Appendix  G.  This  alternate 
methodology  allows  determination  of 
the  setpoint  for  LTCV  events  such  that 
the  maximum  pressure  in  the  vessel  will 
not  exceed  110  percent  of  the  P-T  limits 


that  are  developed  using  the  1996 
Addenda  to  the  ASME  Code,  Section  XI. 
Appendix  G.  methodologies  described 
above.  This  results  in  d  ^ety  factor  of 
1.8  on  the  principal  membrane  stresses. 
All  other  factors,  including  the  assumed 
flaw  size  and  fracture  tou^mess,  remain 
the  same.  Although  this  methodology 
would  reduce  the  safety  foctor  on  the 
principal  membrane  stresses,  use  of  the 
proposed  criteria  will  provide  adequate 
margins  of  safety  for  the  reactor  vessel 
during  LTOP  events. 

Use  of  the  1996  Addenda  to  the 
ASME  Code.  Section  XI.  Appendix  G. 
safety  margins  will  reduce  operational 
challenges  during  low  temperature,  low 
pressure  operations.  In  terms  of  overall        * 
safety,  the  safety  benefits  derived  from 
simpUfied  operations  and  the  reduced 
potential  for  undesirable  opening  of  the 
PORVs  will  more  than  offset  the 
reduction  of  the  principal  membrane 
stress  safety  factor  that  may  occur 
during  LTOP  events.  Reduced 
operational  challenges  will  reduce  the 
potential  for  undesirable  impacts  to  the 
environment. 

It  should  be  noted  that  the  provision 
to  set  the  PORV  setpoint  such  that  it 
protects  110  percent  of  the  P-T  limits  is 
already  part  of  the  Byron  and 
Braidwood  licensing  basis.  This 
provision  was  approved  in  the 
exemption  to  10  CFR  50.60  granted  to 
Byron  on  November  29. 1996.  and  to 
Braidwood  on  July  13. 1995,  and 
December  12. 1997,  for  Units  1  and  2. 
respectively,  to  allow  the  use  of  ASME 
Code  Case  N-S14.  Therefore,  while  it 
represents  a  change  from  the  1989 
Edition  of  the  ASME  Code,  it  is  not  a 
change  to  the  Ucensing  basis  for  these 
facilities. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
review  of  the  proposed  action  and 
concludes  that  the  proposed  action 
involves  features  located  entirely  within 
the  protected  areas  as  defined  in  10  CFR 
part  20. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  or  offsite  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluent  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 
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Ahematiyes  to  the  Imposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Byron  Station  or  the 
Braidwood  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  9, 1998,  the  staff  consulted 
with  the  Illinois  State  official.  Frank 
Niziolek  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  {woposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  3, 1997,  as  supplemented  by 
letter  dated  June  19. 1997,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  Local 
Public  Document  Room  located:  For 
Byron,  the  Byron  Public  Library  District, 
109  N.  Franklin.  P.O.  Box  434,  Byron, 
Illinois  61010;  for  Braidwood,  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington.  Illinois 
60481. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
GMfg*  F.Dick,  Jr.. 

Senior  Project  Maimgtr,  Project  Directorate 
in-2.  Division  of  Reactor  Projects— ID/IV. 
Office  of  Nuclear  Reactor  R^ulation. 
(FR  Doc  9»-«»l  Filed  1-13-98;  8:45  am] 
■UJNQ  COM  ' 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Cdmmlttae  on  Reactor 
Safeguards;  Meeting  of  the  ACRS 
Subcommittee  on  Plant  Operations 

The  ACRS  Subcommittee  on  Plant 
Operations  will  hold  a  meeting  on 
February  3, 1998.  in  Room  T-2B3. 
11545  Rockville  Pike.  Rockville. 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  Februarys.  1998 — 8:30  a.m. 
Until  12:00  Noon 

The  Subcommittee  will  continue  its 
review  of  proposed  improvements  to  the 
Senior  Management  Meeting  (SMM) 
process.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  shoiild  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
iadividual  one  or  two  working  days 


prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  January  8, 1998. 
GaU  H.  Marcus. 

Acting  Depu  ty  Execu  t/ve  Director. 
[FR  Doc.  98-872  Filed  1-13-M;  8:45  am] 
BtUMQ  COOE  7SM-ei-U 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  4. 1998.  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  ^moa  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  February  4, 1998 — 12MJ 
Noon  Until  1:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  membera  of  the  Subcommittee,  its 
consultants,  and  staff.  Peraons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  bie  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 


UMl 
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oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360]  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Person^  jplanning  to  attend  this 
meeting  are  niged  to  contact  the  above 
named  indivi^tial  one  or  two  woridng 
days  prior  to  the  meeting  to  be  advisml 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  Januai)^  8, 1998. 
Gail  H.  Marcusl 

Acting  Deputy  tUecutJve  Director. 
[FR  Doc  96-873  Filed  1-13-98;  8:45  am] 
HUJNG  COM  7«tMi-r 


NUCLEAR  ReCHJLATORY 
COMMISSION 

Advisory  CommittM  on  Reactor 
Safeguards;  Subcommitlee  Meeting  on 
Advanced  Reactor  Designs:  Notice  of 
Meeting 


I  Reactor 


The  S.CRS  Subconunittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  February  3  and  4, 1998, 
Room  T-2B3. 111545  Rockville  Pike, 
RockviUe,  Maryland. 

Portions  of  ifae  meeting  may  be  closed 
to  public  atteiidailce  to  (hscuss 
Westinghouse'Clectric  Corporation 
proprietary  information  related  to  the 
Test  and  Analysis  Program  pursuant  to 
5  U.S.C.  552b^(4). 

The  agendalmr  the  subject  meeting 
shall  be  as  foUnws: 
Tuesday.  Febr^ary  3, 1998 — 1:00  p.m. 

until  the  conclusion  of  business 
Wednesday,  February  4, 1998 — 8:30 

a.m.  imtil  the  conclusion  of  business 

The  Subcommittee  will  hear 
presentations  ]|>y  and  hold  discussions 
with  represent)^ves  of  the  NRC  staff 
and  Westinghdiise  regarding  the  AP600 
Test  and  Analysis  Pr^ram  and  the 
AP600  Standard  Safety  Analysis  Report 
Chapters  1,  4,  ^  7.  8,  9. 10. 11, 13, 17 
and  18.  The  pUtpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  fact|s^  and  formtdate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  fiill 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  o\  the  Subcommittee 
Chairman;  written  statements  wiU  be 
accepted  and  rpiade  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  jthat  are  open  to  the 
public,  and  quMtions  may  be  asked  only 
by  members  ofjuie  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 


the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review.     . 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  cdlotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888]  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  January  8, 1998. 
Gail  H.  Marcus, 

Acting,  Deputy  Executive  Director. 
[FR  Doc.  98-948  Filed  1-13-48;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRCstafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act],  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  bam  December 
18. 1997,  through  January  2, 1998.  The 
last  biweekly  notice  was  pubUshed  on 
December  31, 1997  (62  FR  68303]. 

Notice  of  Consideration  of  Issuance  di 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2] 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
conunraits  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  %vill  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  pubhsh  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  nimiber  of  this  Federal  Register 
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notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  February  13, 1998,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  and  at  the  local  pubUc 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
-leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  ammded 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  p>arty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiuiity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

U  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  bf  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
notvtrithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

U  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
Uie  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulem^icings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  RegiUatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplenental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  whldi  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti«et,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involv^. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  17. 1997. 

Description  of  amendments  request: 
The  proposed  amendment  would 
modify  die  Technical  Specifications 
(TS)  to  replace  the  ourent  explicit 
reference  to  Exide  batteries  with  a 
generic  reference  to  low  specific  gravity 
cells.  The  proposed  change  would  also 
remove  footnotes  for  the  Unit  2  and  Unit 
3  TS  that  referred  to  one  time 
exemptions  that  no  longer  apply.  The 
proposed  change  would  aUow 
replacement  of  the  existing  Class  IE. 
125  volt  DC  batteries  with  equivalent 
batteries  manufactiured  by  different 
vendors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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The  Class  IE  125V  DC  system  provides  DC 
power  to  the  CUss  IE  DC  loads  for  operation, 
control  and  switching,  including  the 
inverters  which  power  the  Class  IE  120V 
vital  AC  bussesj  This  system  is  not  an 
accident  initiatoi  It  is,  however,  an  accident 
mitigation  systefn.  The  replacement  low 
specific  gravity  triangular  cell  batteries  have 
been  designed  tp  IEEE  485-1978  standards 
and  meet  all  appropriate  seismic  criteria. 
There  is  no  change  in  the  physical  or 
electrical  separation  provisions  for  the  Class 
IE  125V  DC  channels.  These  batteries  are 
used  extensively  throughout  the  industry  and 
their  failure  mechanisms  are  well 
understood.  The  existing  high  specific 
gravity  round  cell  batteries  are  experiencing 
premature  capacity  loss  for  which  a 
definitive  root  cause  of  failure  has  not  been 
determined.  Thetefore,  replacement  of  the 
high  specific  gravity  round  cell  batteries  with 
low  specific  gravity  rectangular  cell  batteries 
increases  the  overall  reliability  of  the  Class 
,  IE  125  V  DC  system.  In  addition,  the  design 
requirements  of  tbe  replacement  batteries 
ensures  that  the  batteries  will  be  capable  of 
reliably  performing  their  design  function 
during  all  modes  of  operation  and  will  serve 
to  mitigate  any  accident  that  may  occur.  The 
proposed  amendment  does  not  change  the 
performance  criteria  or  cell  parameters  for 
the  Class  lE  125V  DC  sources  that  are 
defined  in  the  current  Technical 
Specifications  fit  each  unit.  Since  this 
change  is  increaising  the  overall  reliability 
and  performance  |of  the  system  and  is 
designed  to  meek  the  same  stringent 
requirements  of  the  existing  high  specific 
gravity  round  cejll  batteries,  it  does  not 
involve  a  signifippit  increase  in  the 
probability  or  ct^i^sequences  of  an  accident 
previously  evaluated. 

Replacement  of  the  high  specific  gravity 
round  call  batteries  will  occtir  during 
acceptable  mod^4  of  operation  as  defined  in 
the  current  Techdical  Specifications  for  each 
unit,  i.e.,  the  work  will  be  performed  during 
Modes  5  or  6,  or  with  the  reactor  defueled. 
Technical  Specification  3.8.2.2,  DC 
Sources — Shutdown,  for  each  unit  requires 
one  Class  IE  125y  DC  train  to  be  operable 
in  Modes  5  or  6.  With  one  Class  IE  125V  DC 
train  operable,  (ht  other  train  may  be 
removed  from  service  for  battery  cell 
replacement.  Since  the  battery  cell 
replacement  will  be  performed  within  the 
Limiting  Condition  of  Operation  for  DC 
Sources — ShutditWn,  the  replacement 
sequence  of  the  battery  banks  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evalusited. 

2.  The  propos^  change  does  not  create  the 
possibili^  of  a  n|0w  or  different  kind  of 
accident  from  ai^  accident  previously 
evaluated.  I 

Low  specific  g^vity  rectangular  cell 
batteries  have  beieti  used  throughout  the 
industry  for  man{y  years.  Some  cells  have 
been  in  service  fi^r  17  years  and  have  not 
degraded  to  the  ^xtent  that  they  require 
replacement.  Xhfllow  specific  gravity 
rectangular  cell  batteries  have  demonstrated 
good  reliability  and  the  failure  mechanisms 
associated  with  these  batteries  are  well 
understood.  The  high  specific  gravity  round 


cell  batteries  that  are  currently  installed  are 
exhibiting  premature  capacity  loss  for  which 
a  definitive  root  cause  of  failure  has  not  been 
determined.  Replacing  the  high  specific 
gravity  round  cell  batteries  with  low  specific 
gravity  rectangular  cell  batteries  that  have 
seen  extensive  use  in  the  industry,  are  well 
understood  and  have  been  designed  to  meet 
the  same  stringent  requirements  as  that  of  the 
existing  batteries  ensures  that  the  overall 
system  reliability  is  increased.  No  new  or 
common  mode  foilures  are  created  since  the 
replacement  low  specific  gravity  rectangular 
cell  batteries  have  been  designed  to  the  same 
stringent  requirements  as  the  existing 
batteries.  The  proposed  amendment  does  not 
change  the  performance  criteria  or  cell 
parameters  for  the  Class  IE  125V  DC  sources 
that  are  defined  in  the  current  Technical 
Specifications  for  each  unit.  Therefore, 
replacement  of  the  high  specific  gravity 
round  cell  batteries  with  low  specific  gravity 
rectangular  cell  batteries  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  mai^gin  of  safety. 

As  described  previously,  replacing  the  high 
specific  gravity  round  cell  batteries  with  low 
specific  gravity  rectangular  cell  batteries 
enhances  the  overall  system  reliability.  The 
low  specific  gravity  rectangular  cell  batteries 
have  been  designee*  to  the  same  criteria  as  the 
existing  high  specific  gravity  round  cell 
batteries.  The  performance  criteria  and  cell 
parameters  specified  in  each  unit's  Technical 
Specifications  are  not  affected  by  this  change. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  mai^  of 
safiety. 

Replacement  of  the  high  specific  gravity 
round  cell  batteries  will  occur  during 
acceptable  modes  of  operation  as  defined  in 
the  current  Technical  Specifications  for  each 
unit,  i.e.,  the  work  will  be  performed  during 
Modes  5  or  6,  or  with  the  reactor  defueled. 
Technical  Specification  3.8.2.2^  DC 
Sources — Shutdown,  for  each  unit  requires 
one  Class  IE  125V  DC  train  to  be  operable 
in  Modes  5  or  6.  With  one  Class  IE  125V  DC 
train  operable,  the  other  train  may  be 
removed  from  service  for  battery  cell 
replacement.  Since  the  battery  cell 
replacement  will  be  performed  within  the 
Limiting  Condition  of  Operation  for  DC 
Sources — Shutdown,  the  work  sequence  for 
replacement  of  the  battery  banks  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three        .    . 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  Lo^m, 
Esq.,  Corporate  Secretary  and  Counsel, 


Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Project  Director  William  H. 
Bateman. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  October 
3, 1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
correct  a  typographical  error  which  was 
introduced  into  the  Technical 
Specifications  (TS)  with  issuance  of 
Amendment  Nos.  150  and  145. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following: 

The  proposed  change  does  not  alter  the 
manner  of  operation  of  the  facility,  it  merely 
restores  the  correspondence  between  the 
applicability  of  the  Limiting  Conditions  for 
Operability  (LCO)  for  the  (Source  Range) 
Neutron  Monitors  and  the  Dry^vall  Radiation 
Monitors  and  the  associated  Surveillance 
Requirements  for  the  same  two  instrument 
functions  as  described  in  Tables  3.2.F-1  and 
4.2.F-1. 

No  changes  are  proposed  which  will  affect 
the  probability  of  an  accident  previously 
evaluated,  since  the  instruments  and  their 
associated  functions  are  credited  to  oijerate 
during  and  after  a  postulated  accident.  The 
function  of  a  device  after  an  event  has 
occurred  cannot  affect  the  probability  of  that 
accident  occurring.  Similarly,  the  proposed 
changes  do  not  efiect  the  operation  or 
function  of  structures,  systems  or 
components  which  effect  the  probability  of 
any  accident  previously  evaluated. 

The  proposed  changes  do  not  affect  the 
consequence  of  an  accident  previously 
evaluated  since  the  changes  do  not  decrease 
the  availability  of  any  functions  credited 
with  performing  mitigative  actions.  The 
availability  requirements  of  the  Drywell 
Radiation  Monitors  is  not  changed  because 
the  associated  LCO  requires  the  monitors  to 
be  OPERABLE  in  the  conditions  proposed  in 
this  change.  The  proposed  change  merely 
assures  that  the  surveillance  requirements  are 
met  in  the  modes  which  corresf)ond  to  the 
LCO.  The  (Source  Range)  Neutron  Monitor 
surveillance  requirements  change  does  not 
affect  the  ability  of  the  system  to  provide 
adequate  information  to  the  operators  to 
mitigate  the  consequences  of  a  postulated 
accident,  since  the  system  OPERABILITY 
requirements  as  specified  in  the  LCO  are  not 
affected. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 
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The  proposed  change  does  not  introduce 
any  new  or  diSierent  types  of  operation  of  the 
plants,  ^4o  new  equipment  is  introduced  as 
a  result  of  the  implementation  of  the 
propoaed  change.  Therefore  no  changes  are 
proposed  which  could  introduce  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
mai:gin  of  safety  because: 

The  proposed  change  does  not  effect  the 
margin  of  safety.  The  LCO  requirements  for 
the  two  instnmient  systems  which  are 
efEscted  are  not  changed;  the  OPERABILITY 
requirements  remain  the  same.  The  only 
substantive  changes  are  the  modes  in  which 
surveillance  testing  is  required  to  be 
performed.  The  change  restores  the  need  to 
perform  testing  of  the  Diywell  Radiation 
Monitor  prior  to  and  during  OPERATIONAL 
MODE  3  operations,  and  removes  the 
requirement  to  perform  testing  of  the  (Source 
Range)  Neutron  Monitors  prior  to  and  during 
operation  in  MODE  3  when  it  is  not  required 
to  be  OPERABLE  as  described  lii  the 
associated  LCX}.  Based  on  this,  the 
availability  of  the  affected  instnmients  to 
perform  their  design  function  is  not  effected 
by  this  change  and  no  reduction  in  the 
margin  of  safety  is  pFO[)osed. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations,"  Final  Rule,  51  FR 
7744,  {or  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  document  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 
hazards  considerations. 

This  proposed  amendment  does  not 
involve  any  irreversible  changes,  significant 
relaxation  of  the  criteria  used  to  establish 
safety  limits,  a  significant  relaxation  of  the 
bases  for  the  limiting  safety  system  settings, 
or  a  significant  relaxation  of  Uie  bases  for  the 
limiting  conditions  for  operations.  Therefore, 
based  on  the  guidance  provided  in  the 
Faderal  Register  and  the  criteria  established 
in  10  CFR  50.92(c),  the  proposed  change  does 
not  constitute  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  ^ 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Loccd  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendment 
request:  Augtist  29, 1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Dresden,  Quad  Qties  and 
LaSalle  Technical  Specifications  (TS)  to 
reflect  the  use  of  Siemens  Power 
Corporation  (SPC)  ATRIUM-9B  fuel. 
Specifically  the  proposed  amendments 
incorporate  the  following  into  the  TS: 
(a)  new  Siemens'  methodologies  that 
will  enhance  operational  flexibility  and 
reduce  the  likelihood  of  futiire  plant 
dwates,  (b)  administrative  changes  that 
both  eliminate  the  cycle  specific 
implementation  of  Atriiun-9B  fuel,  and 
(c)  changes  to  the  Dresden  and  Quad 
Cities  Minimum  Critical  Power  Ratio 
(MCPR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established 
consistent  with  NRC  approved  methods  to 
ensure  that  fiiel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  These  changes  do  not  affect  the 
operability  of  plant  systems,  nor  do  they 
compromise  any  fuel  performance  limits. 

Addition  of  SPC  Revised  Jet  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  Reference  1  (ANF-91-048(P), 
Supplement  1,  "BWR  Jet  Pump  Model 
Revision  for  RELAX".  Submitted  to  the  NRC 
by  SPC  letter,  ANF-91-048(P),  Supplement  1 
and  ANF-91-048(NP),  Supplement  1,  "BWR 
Jet  Piunp  Model  Revision  for  RELAX," 
RAC:96-042,  R.A.  Copeland  to  US  NRC.  May 
6, 1996)  methodology  to  be  added  to  the 
Technical  Specifications  is  used  as  part  of 
the  LOCA  [loss-of-coolant  accident]  analysis 
and  does  not  introduce  physical  changges  to 
the  plant  The  Reference  1  revised  jet  ptmip 
model  changes  the  calciilational  behavior  of 
the  jet  pump  under  reversed  drive  flow 
conditions.  The  revised  jet  pump  model 
methodology  makes  the  LOCA  model  behave 


more  realistically  and  calculates  small  break 
LOCA  PCTs  [peak  cladding  temperature)  that 
are  comparable  to  the  large  break  LOCA 
results.  Therefore,  this  change  only  affects 
the  methodology  for  analyzing  the  LOCA 
event  and  determining  the  protective 
APLHGR  [average  planar  linear  heat 
generation  rate]  limits.  The  Technical 
Specification  requirements  for  monitoring 
APLHGR  are  not  affected  by  this  change-  The 
revised  method  will  result  in  higher  APLHGR 
limits,  thus  the  SPC  fuel  will  be  allowed  to 
operate  at  higher  nodal  powers.  The 
approved  methodology,  however,  still 
protects  the  fuel  performance  limits  specified 
by  10  CFR  50.46.  Therefore,  the  probability 
or  consequences  of  an  accident  previously 

4  evaluated  will  not  change. 
.    Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Correlation  to  Non-SPC  Fuel  (Quad  Cities 
Units  1  and  2  and  LaSalle  Unite  1  and  2) 

The  probability  or  consequences  of  a 
previously  evaluated  accident  are  not 
increased  by  adding  Reference  3  [EMF-     •     * 
1125(P)(A),  Supplement  1  Appendix  C, 
"ANFB  Critical  Power  Correlatios 
Application  for  Coresident  Fuel",  August 
1997,  and  NRC  SER,  "Acceptance  for 
Referencing  of  Licensing  Topical  Report 
EMF-1125(P).  Supplement  1  Appendix  C, 
"ANFB  Critical  Power  Correlation 
Application  for  Co-Resident  Fuel",  J.E.  Lyons 
to  ILA.  Copeland,  May  9, 1997]  to  Section 
6.9.A.6.b  of  the  Quad  Cities  Technical 
Specifications  and  Bases  Section  2.1.2  and 
Section  6.6.A.6.b  of  the  LaSalle  Technical 
Specifications.  Reference  3  determines  the 
additive  constante  and  the  associated 
uncertainty  Ux  application  of  the  ANFB 
correlation  to  the  coresident  GE  [General 
Electric]  fuel.  Therefore,  it  provides  data  that 
is  used  in  the  determination  of  the  MCPR 
Safety  Limit  This  approved  methodology  for 

'  applying  the  ANFB  critical  power  correlation 
to  the  GE  fuel  will  protect  the  fuel  from 
boiling  transition.  Operational  MCPR  limits 
will  also  be  applied  to  ensure  that  the  MCPR 
Safety  Limit  is  protected  dining  all  modes  of 
operation  and  anticipated  operational 
occurrences.  Because  Reference  3  contains 
conservative  methods  and  calculations  and 
because  the  operability  of  plant  systems 
designed  to  mitigate  any  consequences  of 
accidente  have  not  changed,  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  increase. 

Addition  of  SPC  Topical  for  Revised  ANFB 
Correlation  Uncertainty  (Quad  Cities  Unite  1 
and  2,  Dresden  Unite  2  and  3,  and  LaSalle 
Unite  1  and  2) 

The  probability  or  consequences  of  a 
previously  evaluated  accident  is  not 
increased  by  adding  Reference  7  [ANF- 
1125(P),  Supplement  1.  Appendix  D,  "ANFB 
Critical  Power  Correlation  Uncertainty  For 
Limited  Date  Sete".  Submitted  to  the  NRC  by 
SPC  letter,  "Request  for  Review  of  ANFB 
Critical  Power  Correlation  Uncertainty  for 
Limited  Data  Sete,  ANF-1125(P), 
Supplement  1,  Appendix  D",  HDC:97:032, 
H.D.  Curet  to  Document  Control  Desk,  April 
18, 1997]  to  Section  6.9.A.6.b  of  the  Quad 
Qties  and  Dresden  Technical  Specifications 
and  Bases  Section  2.1.2  and  Section  6.6.A.6.b 
of  the  LaSalle  Technical  Specifications. 
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Rsferanoe  7  docianents  the  additive  omstant 
uncaitaiiity  finr  ^C  ATRIUM-9B  fuel  design 
with  an  internal  Water  channel.  This 
methodology  is  Used  to  determine  an  input 
to  the  MC3*R  Sal^  Limit  calculations,  which 
ensures  that  motf  than  99.9%  of  the  fuel  rods 
avoid  transitirai!  boiling  during  normal 
operation  as  vniH  as  anticipated  operational 
occurrences.  TliU  change  does  not  require 
any  {diysical  plut  modifications,  physically 
a£bct  any  plant  pmpoQents,  or  entail 
changes  in  plan^  Dptnation.  This  . 
methodology  fat  determining  the  ATRIUM- 
9B  additive  constant  uncertainty  for  the 
Ma>R  Safety  Limit  calculation  will  continue 
to  support  protadting  the  fiiel  from  boiling 
transition.  Opeiitional  MCPR  limiu  will  be 
applied  to  ensuia  the  MCPR  Safety  Limit  is 
not  violated  duiUig  all  modes  of  operation 
and  anticipated  operational  occurrences. 
Therefine,  no  inpvidual  precursors  of  an 
accident  are  aCtidtad  and  the  operability  of 
plant  systems  designed  to  mitigate  the 
probability  of  coosequences  of  an  accident 
previously  evaluated  are  not  affected  by  these 
changes.  , 

Change  to  MiiMmum  Critical  Power  Ratio 
Safety  Limit  (Qikd  Qties  Units  1  and  2  and 
Dresden  Units  2!  4nd  3) 

Changing  the  MCPR  Safety  Limit  at  Quad 
Cities  Units  1  and  2  and  Dresden  Units  2  and 
3  will  not  increase  the  probability  of  an 
accident  previou|ly  evaluated,  litis  change 
implements  the  fKPR  Safety  LimiU  resulting 
frtnn  the  SPC  ANFE  critical  powrer 
correlation  methodology  using  a  revised 
additive  constant  imcertainty  from  Reference 
7.  The  MCPR  Saftty  Limit  of  1.09  that  is 
proposed  for  Qiad  Cities  Units  1  and  2  and 
Drnden  Units  2|and  3  is  anticipated  to  be 
oxisecvative  andiacceptable  for  future  cycles. 
Cycle  specific  K4CPR  Safety  Limit 
calculations  will  be  performed,  consistent 
with  SPC's  approved  methodology,  to 
confirm  the  appropriateness  of  the  MCPR 
Safety  Limit  Adkjitionally,  operational  MCPR 
limits  will  be  apmied  that  wrill  ensure  the 
MCPR  Safety  Limit  is  not  violated  during  all 
modes  of  operation  and  anticipated 
operational  occurrences,  rhmiging  the  MCPR 
Safety  Limit  will  not  alter  any  physical 
sjrstems  or  operating  procedures.  The  MCPR 
Safety  Limit  is  set  to  1.09,  which  is  the  CPR 
value  where  less  than  0.1%  of  the  rods  in  the 
core  are  expected!  to  experience  boiling 
transition.  This  44fety  limit  is  expected  to  be 
applicable  for  fu^We  cycles  of  ATRIUM-9B  at 
Dresden  and  Quiid  Cities.  Therefore  the 
probability  or  consequmices  of  an  accident 
will  not  increase. 

Removal  of  Faic|tnotes  Limiting  Operation 
with  ATRIUM-Sid  Fuel  Reloads  (Quad  Qties 
Unit  2  and  Dresden  Unit  3) 

The  removal  oif 'footnotes  from  the  Quad 
Qties  and  DresdMi  Technical  Specifications 
does  not  involve  Any  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  footnotes 
were  added  to  clwify  that  cycle  specific 
methods  were  u^^  unti'  the  generic 
methodology  wablapprjved  by  the  NRC 
Since  the  NRC  b^  approved  SPC's  generic 
methodology  for  Application  of  the  ANFB 
oonelation  to  th^  boresident  GE  fuel 
(Reference  3)  anc  i  ISPC  has  addressed  the 
conoems  rqgardi  ]  s  the  database  used  to 


calculate  the  ATRIUM-9B  additive  constant 
uncertainties  (Refermce  7),  the  footnotes  are 
no  longer  necessary.  The  removal  of  the  Unit 
2  specific  "a"  pages,  2-la  and  B2-3a,  in  the 
Quad  Qties  Technical  Specifications  is 
justified  by  the  removal  of  the  footnotes. 
Therefore,  removing  these  footnotes  and  "a" 
pages  does  not  require  any  physical  plant 
modifications,  nor  does  it  physically  affect 
any  plant  components  or  entail  changes  in 
plant  operation.  Therefore,  the  probability  or 
cmsequenoes  of  an  accident  previoiuly 
evaluated  is  not  expected  to  increase. 

Revision  to  Thermal  Limit  Descriptions 
(Quad  Qties  Units  1  and  2,  Dresden  UniU  2 
and  3,  and  LaSalle  Units  1  and  2) 

The  revision  to  the  Section  3  Technical 
Specification  description  of  the  APLHGR 
limits  has  no  implications  on  accident 
analysis  or  plant  operations.  The  purpose  of 
the  revision  is  to  allow  flexibility  for  the 
MAPLHGR  [maximimi  average  planar  linear 
heat  generation  rate]  limits  and  their 
exposure  basis  to  be  specified  in  the  COLR 
(core  operating  limits  report]  and  to  establish 
consistency  with  approved  methodologies 
currently  utilized  by  Siemens  Power 
Corpcmtion.  which  calculates  MAPLHGR 
limits  based  on  bundle  or  planar  average 
exposures.  This  revision  also  provides  for 
consistency  in  the  APLHGR  limit  Technical 
Specification  wording  between  the  ComEd 
BWRs  (boiling  water  reactor].  The  revision  to 
the  3.11.D  SLHGR  [steady  state  linear  heat 
generation  rate]  Technical  Specification  for 
Dresden  also  has  no  implications  on  accident 
analysis  or  plant  operations.  The  purpose  of 
this  revision  is  to  allow  flexibility  for  the 
LHGR  [linear  heat  generation  rate]  limits  and 
their  exposure  basis  to  be  specified  in  the 
OOLR.  This  revision  makes  the  Dresden 
LHGR  definition  consistent  widi  NUREG 
1433/1434  wording.  The  definition  of  the 
Average  Planar  Exposure  is  deleted,  because 
the  exposure  basis  of  the  APLHGR  is  being 
removed.  Therefore,  no  plant  equipment  or 
processes  are  affected  by  this  change.  Thus, 
there  is  no  alteration  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  Occident  from  any  accident 
previously  evaluated: 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident  New  accident  precursors  may 
be  created  by  modifications  to  the  plant 
configuration,  including  changes  in 
alloMrable  modes  of  operation.  This  Technical 
Specification  submittal  does  not  involve  any 
modifications  to  the  plant  configuration  or 
allowable  modes  of  operation.  No  new 
precuraors  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Addition  of  SPC  Revised  |et  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  revised  jet  pump  model  methodology 
will  be  used  to  analyze  the  LOCA  for  LaSalle 
Units  1  and  2,  and  does  not  introduce  any 
physical  changes  to  the  plant  or  the  processes 
used  to  operate  the  plant  This  change  only 


affects  the  methods  used  to  analyze  the 
LOCA  event  and  determine  the  MAPLHGR 
limits.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Correlation  to  Non-SPC  Fuel  (Quad  Cities 
Units  1  and  2  and  LaSalle  Units  1  and  2) 

Addition  of  the  generic  methodology  for 
the  application  of  the  ANFB  critical  pavnt 
correlation  to  GE  fiiel  in  Section  6.9.A.S.b  of 
the  Quad  Qties  Technical  Specifications  and 
Bases  Section  2.1.2  and  Section  6.6.A.6.b  of 
the  LaSalle  Technical  Specifications  does  not 
introduce  any  physical  changes  to  the  plant, 
the  pnxresses  used  to  operate  the  plant  or 
allowable  modes  of  operation.  This  change 
only  involves  adding  an  NRC  approved 
mediodology,  which  is  used  to  determine  the 
additive  constants  and  additive  constant 
uncertainty  for  GE  foel,  to  Section  6  of  the 
Technical  Specifications.  Therefore,  no  new 
precunon  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created. 

Addition  of  SPC  Topical  for  Revised  ANFB 
Correlation  Uncertainty  (Quad  Cities  Units  1 
and  2,  Dresden  Units  2  and  3,  and  LaSalle 
Units  1  and  2) 

Addition  of  the  Reference  7  methodology 
to  Section  6.9.  A.6.b  of  the  Quad  Qties  and 
Dresden  Technical  Specifications  and  Bases 
Section  2.1.2  and  Section  6.6.A.6.b  of  the 
LaSalle  Technical  Specifications  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  Tbiis  methodology 
describes  the  calculation  of  an  input  to  the 
MCPR  Safety  Limit— the  ATRIUM-9B 
additive  constant  uncertainty.  Therefore,  no 
new  precursors  of  an  accident  are  created 
and  no  new  or  different  kinds  of  accidents 
are  created. 

Change  to  Minimum  Critical  Power  Ratio 
Safety  Limit  (Quad  Qties  UniU  1  and  2  and 
Dresden  Units  2  and  3) 

Changing  the  MCPR  Safety  Limit  will  not 
create  the  possibility  of  a  new  accident  from 
an  accident  previously  evaluated.  This 
change  will  not  alter  or  add  any  new 
equipment  or  change  modes  of  operation. 
The  MCPR  Safety  Limit  is  established  to 
ensure  that  99.9%  of  the  rods  avoid  boiling 
transition. 

The  MCPR  Safety  Limit  is  changing  for 
Quad  Qties  Unit  1  due  to  the  transition  to 
SPC  ATRIUM-9B  fuel  and  SPC 
methodologies.  The  MCPR  Safety  Limit  is 
changing  for  Quad  Cities  Unit  2  due  to  the 
Reference  7  methodology,  which  documents 
a  0.0195  ATRIUM-9B  additive  constant 
imcertainty  and  supports  a  1.09  MCPR  Safety 
Limit.  This  MCPR  Safety  Limit  is  lower  than 
the  current  MCPR  Safety  Limit  for  Quad 
Qties  Unit  2, 1.10,  which  is  based  on  a 
higher  interim  conservative  additive  constant 
uncertainty  of  0.029.  The  lower  ATRIUM-9B 
additive  constant  uncertainty  results  in  the 
lower  MCPR  Safety  Limit  for  Quad  Cities 
Unit  2.  The  new  MCPR  Safety  Limit  for 
Dresden  Units  2  and  3, 1.09,  is  greater  than 
the  current  value  at  Dresden  Units  2  and  3 
and  is  being  increased  now  in  anticipation  of 
bounding  future  reloads  of  ATRIUM-9B. 
Therefore,  no  new  accidents  are  created  that 
are  different  from  any  accident  previously 
evaluated. 
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Removal  of  Footnotes  Limiting  Operation 
Mfith  ATRrUM-9B  Fuel  Reloads  (Quad  Cities 
Unit  2  and  Dresden  Unit  3) 

The  removal  of  the  footnotes  from  the 
Quad  Cities  and  Dresden  Technical 
Specifications  does  not  create  a  new  or 
_difierent  kind  of  accident  from  any  accident 
previously  evaluated.  The  removal  of  the 
footnotes  does  not  affect  plant  systems  or 
opera^on.  The  footnotes  were  temporarily 
established  to  implement  a  conservative 
cycle  specific  MCPR  Safety  Limit  until  the 
SPC  generic  methodology  was  approved. 
With  the  approval  of  the  generic  Reflerence  3 
methodology  and- the  anticipated  approval  of 
the  Reference  7  additive  constant  uncertainty 
methodology,  these  footnotes  are  no  longer 
applicable.  The  removal  of  the  Unit  2  specific 
"a"  pages,  2-la  and  B2-3a,  in  the  Quad 
Qties  Technical  Specifications  which  is 
justified  by  the  removal  of  the  footnotes,  also 
does  not  create  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Ravision  to  Thermal  Limit  Descriptions 
(Quad  Cities  Units  1  and  2,  Dresden  Units  2 
and  3,  and  LaSalle  1  and  2] 

The  revision  of  the  APLHGR  and  LHGR 
limit  descriptions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  revision  will  not  alter  any 
plant  systems,  equipment,  or  physical 
conditions  of  the  site.  This  revision  allows 
the  flexibility  of  the  APLHGR  and  the  LHGR 
limits  to  be  specified  in  the  COLR  and  to 
maintain  consistency  with  the  calculated 
results  of  methodologies  currently  used  to 
determine  the  APLHGR.  The  definition  of  the 
Average  Planar  Exposure  is  deleted,  because 
it  is  being  removed  from  LHGR  and  APLHGR 
Technical  Specifications. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safisty  for  the  following  reasons: 

Addition  of  SPC  Revised  Jet  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  revised  jet  pump  model  methodology, 
and  the  MAPLHGRs,  resulting  from  the 
revised  jet  pump  methodology,  will  continue 
to  ensure  fuel  design  criteria  and  10  CFR 
50.46  compliance.  The  results  of  LOCA 
analyses  performed  with  this  methodology 
must  continue  to  comply  with  the 
requirements  of  10  CFTl  50.46.  Therefore, 
there  is  no  significant  reduction  in  the 
margin  of  safety. 

Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Correlation  to  Non-SPC  Fuel  (Quad  Cities 
Units  1  and  2  and  LaSalle  Unite  1  and  2) 

The  margin  of  safety  is  not  decreased  by 
adding  this  reference  to  Section  6.9.A.6.b  of 
the  Quad  Gties  Technical  Specifications  and 
Bases  Section  2.1.2  and  Section  6.6.A.6.b  of 
the  LaSalle  Technical  Specifications. 
Siemens  Power  Corporation  methodology  for 
application  of  the  ANFB  Critical  Power 
Correlation  to  coresident  GE  fuel  is  approved 
by  the  NRC  and  is  the  same  methodology 
used  in  the  cycle  specific  topical  for 
coresident  fuel  (References  4  [EMF-96- 
021(P),  Revision  1,  "Application  of  the  ANFB 
Critical  Power  Correlation  to  Coresident  GE 
fuel  for  LaSalle  Unit  2  Cycle  S",  February 
1996,  and  NRC  SER,  "Safety  Evaluation  for 


Topical  Report  EMF-95-021(P),  Revision  1. 
"Application  of  the  ANFB  Critical  Power 
Correlation  to  Coresident  GE  Fuel  for  LaSalle 
Unit  2  Cycle  8'  (TAG  NO.  M94964".  D.M. 
Skay  to  I.  Johnson,  September  26, 19961  and 
5  |EMF-96-051(P),  "Application  of  the 
ANFB  Critical  Power  Correlation  to 
Coresident  GE  Fuel  for  Quad  Cities  Unit  2 
Cycle  15",  May,  1996.  and  NRC  SER, 
"Approval  of  Topical  Report  EMF-96- 
051  (P)— Quad  Cities,  Unit  2  (TAG  NO. 
M96213)",  R.  Pulsifer  to  I.  Johnson,  May  16, 
1997]  that  greater  than  99.9%  of  the  rods  in 
the  core  avoid  boiling  transition. 
Additionally,  operating  limite  will  be 
established  to  ensiue  the  MCPR  Safety  Limit 
is  not  violated  during  all  modes  of  operation. 

Addition  of  SPC  Topical  for  Revised  ANFB 
Correlation  Uncertainty  (Quad  Cities  Unite  1 
and  2,  Dresden  Unite  2  and  3,  and  LaSalle 
Unite  1  and  2) 

The  MCPR  Safety  Limit  provides  a  margin 
of  safety  by  ensuring  that  less  than  0.1%  of 
the  rods  are  expected  to  be  in  boiling 
transition  if  the  MCPR  Safety  Limit  is  not 
violated.  This  Technical  Specification 
amendment  proposes  to  insert  the  topical 
report  that  describes  SPC's  calculation  of  the 
ATRIUM-9B  additive  constant  uncertainty. 
The  new  ATRIUM-9B  additive  constant 
uncertainty  calculation  is  conservative  and  is 
based  on  a  larger  database  than  previous 
calculations.  Because  a  conservative  method 
is  used  to  calculate  the  ATRIUM-9B  additive 
constant  uncertainty,  a  decrease  in  the 
margin  to  safety  will  not  occur  due  to  adding 
this  methodology  to  the  Technical 
Specifications.  In  addition,  operational  limite 
will  be  established  to  ensure  the  MCPR 
Safety  Limit  is  protected  for  all  modes  of 
operation.  This  revised  methodology  will 
only  ensure  that  the  appropriate  level  of  fuel 
protection  is  being  employed. 

Change  to  Minimum  Critical  Power  Ratio 
Safety  Limit  (Quad  Cities  Unit  1  and  2  and 
Dresden  Units  2  and  3) 

Changing  the  MCPR  Safety  Limit  for  Quad 
Qties  and  Dresden  will  not  involve  any 
reduction  in  margin  of  safety.  The  MCPR 
Safety  Limit  provides  a  margin  of  safety  by 
ensuring  that  less  than  0.1%  of  the  rods  are 
expected  to  be  in  boiling  transition  if  the 
MCPR  Safety  Limit  is  not  violated.  The 
proposed  Technical  Specification 
amendment  reflecte  the  MCPR  Safety  Limit 
resulte  from  conservative  evaluations  by  SPC 
using  the  ANFB  critical  power  correlation 
with  the  new  0.0195  ATRIUM-9B  additive 
constant  uncertainty  documented  in 
Reference  7. 

Because  a  conservative  method  is  used  to 
apply  the  ATRIUM-9B  additive  constant 
uncertainty  in  the  MCPR  Safety  Limit 
calculation,  a  decrease  in  the  margin  to  safety 
will  not  occur  due  to  changing  the  MCPR 
Safety  Limit  The  revised  MCPR  Safety  Limit 
will  ensure  the  appropriate  level  of  fuel 
protection.  Additionally,  operational  limite 
will  be  established  based  on  the  proposed 
MCPR  Safety  Limit  to  ensure  that  the  MCPR 
Safety  Limit  is  not  violated  during  all  modes 
of  operation  including  anticipated  oi>eration 
occurrences.  This  will  ensure  that  the  fuel 
design  safety  criterion  of  more  than  99.9%  of 
the  fuel  rods  avoiding  transition  boiling 


during  normal  operation  as  well  as  during  an 
anticipated  operational  occurrence  is  met 

Removal  of  Footnotes  Limiting  Operation 
with  ATRIUM-9B  Fuel  Reloads  (Quad  Cities 
Unit  2  and  Dresden  Unit  3) 

The  removal  of  the  cycle  specific  footnotes 
in  Quad  Cities  and  Dresden  Technical 
Specifications  does  not  impose  a  change  in 
the  margin  of  safety.  These  footnotes  were 
added  due  to  concerns  regarding  the 
calculation  of  the  additive  constant 
uncertainty  for  the  ATRIUM-9B  fuel  and  the 
cycle  specific  application  of  the  ANFB 
critical  power  correlation  to  coresident  GE 
fuel  in  Quad  Cities  Unit  2  Cycle  15.  Because 
the  generic  ANFB  application  to  coresident 
GE  fuel  MCPR  methodology  (Reference  3J  has 
received  NRC  approval  and  the  topical  report 
describing  the  increased  database  used  to 
calculate  the  additive  constant  uncertainties 
for  ATRIUM-9B  (Reference  7)  have  been 
submitted  to  the  NRC  and  both  are  proposed 
to  be  added  to  the  Technical  Specifications 
in  this  amendment,  there  is  no  reason  for  the 
footnotes  to  remain.  Removal  of  the  Unit  2 
specific  "a"  pages,  2-la  and  B2-3a,  in  the  . 
Quad  Cities  Technical  Specifications  is         ^ 
justified  by  the  removal  of  the  footnotes.     . 
Therefore,  the  removal  of  the  "a"  pages,  2- 
la  and  B2-3a,  also  does  not  impose  a  change 
in  the  margin  of  safety. 

Revision  to  Thermal  Limit  Descriptions 
(Quad  Cities  Unite  1  and  2,  Dresden  Unite  2 
and  3.  and  LaSalle  Unite  1  and  2) 

The  revision  to  the  APLHGR  and  LHGR 
limit  descriptions  will  not  involve  a 
reduction  in  the  margin  of  safety.  The 
methodology  used  to  calculate  the  APLHGR 
must  comply  with  the  guidelines  of 
Appendix  K  of  10  CFR  Part  50,  and  the 
APLHGR  and  LHGR  will  still  be  required  to 
be  maintained  within  the  limite  specified  in 
the  COLR.  The  surveillance  requiramente  for 
these  t«ro  thermal  limite  remain  unchanged. 
Thus,  there  will  be  no  reduction  in  fEe 
margin  of  safety. 

'  The-NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District.  604  Liberty 
Street.  Morris.  Illinois  60450;  for  La 
Salle.  Jacobs  Memorial  Library.  Illinois 
Valley  Community  College.  C^lesby. 
Illinois  61348;  for  Quad  Qties.  Dixon 
Public  Library.  221  Hennepin  Avenue. 
Dixon.  Illinois  61021. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 
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Cktnunonweamt  Edison  Company, 
Docket  No8,  $0-237  and  50-249, 
Dresden  Nuctaar  Power  Station,  Units  2 
and  3,  Grundy  County.  Illinois 

Docket  Nos.  3d-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  October 
27,1997. 

Descriptiori  pf  amendment  request: 
The  proposef^  kmendments  would 
clarify  tne  applicability,  action  and 
surveillance  lUquirements  for  the 
Standby  Liquid  Control  System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration^  fwhich  is  presented 
below. 


(1)  Involv«  a  Significant  incieese  in  the 
probability  or  cpcsequences  of  an  accident 
pieviously  evalbated  because  of  the 
foUo«iring:         |  '< 

The  {Hoposed  bhanges  represent  the 
converaionpf  c|i^nt  requirements  which  are 
baaed  on  generid  guidance  or  previously 
approved  provisions  for  other  stations.  The 
proposed  changes  are  consistent  with 
NlJREG-1433  and  do  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accidents  for 
Dresden  or  Quad  Cities  Stations.  The 
proposed  amendbient  is  consistent  with  the 
current  safety  aiialyses  and  represents 
sufficient  requirements  for  the  assuurance  and 
reliability  of  equipment  assvuned  to  operate 
in  the  safety  analysis,  or  provide  continued 
assurance  that  specified  parameters  remain 
within  their  acceptance  limits.  The  proposed 
TS  continue  to  insure  sufficient 
requirements  ana  in  place  for  the  SLCS 
during  plant  operation.  The  proposed 
changes  that  elininate  Applicability  and 
Actions  during  refueling  operations  for  the 
SLCS  do  not  a^ct  the  probability  of  any 
previously  evaluated  accident  because  only 
one  control  rod  |oan  be  withdrawn  during 
refueling  operatiiens  and  Shutdown  Margin 
requirements  ar^i  maintained  in  the  Technical 
Specifications.  Therefore,  the  probability  of 
an  inadvertent  ciiticality  is  not  increased  as 
reactivity  controls  are  maintained.  Because 
the  SLCS  is  maii«ally  Initiated  and  not 
assumed  to  mitiOBte  any  accident  scenario 
during  refueling  Operations,  the  proposed 
changes  do  not  a^ct  the  consequences  of 
any  previously  fyaluated  accident.  As  such, 
these  changes  will  not  significandy  increase 
the  probabUity  or  consequences  of  a 
previously  eralvtted  accident 

The  associated  systems  related  to  this 
proposed  amendment  are  not  assumed  in  any 
safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Cities  Stations. 
In  addition,  the  revisions  proposed  to  the 
surveillance  requirements  are  administrative 
in  natiire  and  either  relocate  procedural 
details  to  adminfittrative  controls  or  allow 
provisions  for  manual  alignment  of  a  manual 
system  to  the  proper  orientation.  As  such, 
because  there  isii  o  effect  on  any  accident 


scenario,  the  probability  of  any  accident 
previously  evaluated  is  not  increased  by  the 
proposed  amendment  Because  the  proposed 
changes  are  administrative  in  nature,  the 
consequences  of  any  previously  evaluated 
accident  are  not  incrnsed. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Station's  Technical  Specification 
is  based  on  generic  guidance  or  NRC 
accepted  changes  for  later  operating  BWR 
plants.  The  proposed  amendment  has  been 
reviewed  for  acceptabiUty  at  the  Dresden  and 
Quad  Cities  Nuclear  Power  Stations 
considering  similarity  of  system  or 
component  design  versus  the  generic 
guidance.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  previously  evaluated  for 
Dresden  or  Quad  Cities  Stations.  No  new 
modes  of  operation  are  introduced  by  the 
proposed  changes.  SLCS  requirements  are 
adequately  retained  to  ensure  sufficient 
controls  remain  during  plant  operations.  The 
proposed  changes  to  the  Applicability  and 
Actions  during  refueling  operations  for  the 
SLCS  do  not  create  a  new  or  different  kind 
of  previously  evaluated  accident  Because  the 
SLCS  is  manually  initiated  to  mitigate 
accident  concerns  during  power  operations, 
the  proposed  deletion  of  Applicability  and 
Actions  during  refueling  operations  does  not 
afiiect  the  probability  of  a  new  or  different 
kind  of  accident  from  being  created.  The 
changes  proposed  to  the  surveillance 
requirements  are  administrative  in  nature 
and  do  not  affect  the  system  operation;  as 
such,  the  proposed  changes  do  not  affect  the 
probability  of  a  new  or  different  kind  of 
accident  being  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  associated  systems  related  to  this 
proposed  amendment  are  not  assimied  in  any 
safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Qties  Stations; 
therefore,  the  proposed  changes  do  not  create 
the  fKJSsibility  of  a  new  or  difiierent  kind  of 
accident  from  any  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  amendment  represents  the 
conversion  of  current  requirements  which  are 
based  on  generic  guidance  or  previously 
approved  provisions  for  other  stations.  The 
proposed  changes  are  consistent  with 
NUREG-1433  and  do  not  adversely  affect 
existing  plant  safety  margins  or  the  reliability 
of  the  equipment  assumed  to  operate  in  the 
safety  analysis.  The  prof)osed  changes  have 
been  evaluated  and  found  to  be  acceptable 
for  use  at  Dresden  or  Quad  Cities  besed  on 
system  design,  safety  analysis  requirements 
and  operational  performance.  SLCS 
provisions  continue  to  be  adequately 
maintained  during  plant  operation.  The 
proposed  changes  to  the  Applicability  and 
Actions  during  refueling  operations  for  the 
SLCS  do  not  significantly  reduce  existing 
plant  safety  margins.  Because  the  SLCS  is 
manually  initiated  to  mitigate  accident 
concerns  during  power  operations,  the 
proposed  deletion  of  Applicabihty  and 


Actions  during  refueling  operations  has  no 
effect  on  existing  plant  safety  """g»nt  as  this 
sjrstem  is  not  required  during  this  mode  of 
operation.  The  changes  proposed  to  the 
surveillance  requirements  are  administrative 
in  nature  and  do  not  afiiscr  the  system 
operation;  as  such,  the  proposed  changes  do 
not  adversely  affect  existing  plant  safety 
margins  as  adequate  system  surveillance 
requirements  are  maintained.  Since  the 
propoeed  changes  are  based  on  NRC  accepted 
provisions  at  other  operating  plants  that  are 
applicable  at  Dresden  or  Quad  Cities  and 
maintain  necessary  levels  of  system  or 
component  reliability,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Stations  will  not  reduce  the 
availability  of  systems  required  to  mitigate 
accident  conditions;  therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations,"  Final  Rule,  51  FR 
7744,  for  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  docimient  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 
hazards  considerations. 

This  proposed  amendment  does  not 
involve  a  significant  relaxation  of  the  criteria 
used  to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting  safety 
system  settings  or  a  significant  relaxation  of 
the  bases  for  the  limiting  conditions  for 
operations.  Therefore,  based  on  the  guidance 
provided  in  the  Federal  Register  and  the 
criteria  established  in  10  CFR  50.92(c),  the 
proposed  change  does  not  constitute  a 
significant  haziutls  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Phblic  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  I}ixon,  Illinois 
61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NBC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County.  Illinois 

Date  of  amendment  request: 
November  7, 1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
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relocate  the  Unit  2  24/48  Vdc  batteries, 
chaigen,  and  distribution  systems 
opeiability  and  surveillances 
raqiiirements  from  the  Technical 
Specifications  to  licensee 
administratively  controlled  documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
fbllowiog: 

Removal  of  the  Unit  2  24/48  Vdc  battery, 
charger,  and  distribution  panel  requirements 
from  the  Technical  Specification 
requirements  of  3/4.9.C  3/4.9.D.  3/4.9.E,  and 
3/4.9.F  and  the  subsequent  relocation  of 
those  requirements  to  licensee  administrative 
controls  is  an  administrative  change  that  will 
continue  Ito]  ensure  the  availability  of  the 
Unit  2  24/48  Vdc  system  and  will  not 
increase  the  probability  of  accidents 
I»eviously  evaluated.  Relocation  of  the  Unit 
2  24/48  Vdc  requirements  to  administrative 
controls  will  have  no  effect  on  the  control 
instrumentafion  and  caimot  act  as  an  initiator 
Cor  any  of  the  accidents  evaluated  in  the 
UFSAR  [Updated  Final  Safety  Analysis 
Report]. 

Similarly,  relocation  of  the  Unit  2  24/48 
Vdc  system  requirements  to  licensee 
administrative  controls  will  have  no  efiiect  on 
die  availability  of  the  loads  which  are 
supplied  by  the  Unit  2  24/48  Vdc  batteries 
nor  on  any  of  the  consequences  of  accidents 
previously  evaluated  in  the  UFSAR.  Control 
of  the  Unit  2  24/48  Vdc  requirements  by 
licensee  administrative  controls  under  10 
CFR  50.59  will  not  afhcl  any  of  the 
protection  or  mitigation  functions  which  may 
be  provided  by  any  of  the  loads  supplied  by 
the  batteries.  Operation  under  the  proposed 
amendment  nvill  not  significantly  increase 
the  probability  or  consequences  of  any 
accidents  previously  evaluated. 

Bflcauae  of  the  above  evaluation,  removal 
of  the  Unit  2  24/48  Vdc  system  from  the 
Technical  Specifications  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
{Heviously  evaluated  because: 

The  Unit  2  24/48  Vdc  batteries,  chargers, 
and  other  components  will  retain  the 
separation,  and  redimdancy  under  which 
they  are  presently  installed.  No  new  failure 
modes  are  introduced  by  this  administrative 
relocation  of  requirements,  for  the  Unit  2  24/ 
48  Vdc  system,  from  the  Technical 
Specifications  to  licensee  administrative 
control.  Since  the  batteries  are  not  being 
operated  differently  and  transferring  ATS 
(Analog  Trip  System!  loads  to  the  125  Vdc 
safety-related  battery  system  does  not  afiiect 
the  function  or  mode  of  opwration  of  these 
loads,  the  possibility  of  a  new  or  different 
accident  bom  any  accident  previously 


evaluated  is  not  increased  or  created  by  this 
administrative  change. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

Relocation  of  the  TS  requirements  for  the 
Unit  2  24/48  Vdc  system  does  not  affect  the 
operating  points  or  setpoints  of  any  systems 
or  components.  Plant  operating  points  or 
parameters  are  not  changed  by  the  proposed 
relocation  of  requirements  in  this 
amendment  request  The  safety-related 
equipment  that  is  supported  by  the  Unit  2 
24/48  Vdc  system  will  continue  to  be 
required  in  the  existing  modes  of 
applicability  as  determined  by  the  individual 
equipment  Technical  Specifications.  Thus 
operation  under  the  proposed  license 
amendment  removes  some  redundancy  and 
constraints  during  refueling  but  does  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
EMstrict,  604  Liberty  Street.  Morris. 
Illinois  60450. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  No.  50-373,  LaSalle  County 
Station,  Unit  1,  LaSalle  County,  Illinois 

Date  of  amendment  request: 
November  24, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Spedficatim  (TS)  3/4.3.2, 
"Isolation  Actuation  Insmmientation," 
to  add  instrumentation  for  the  reactor 
water  cleanup  (RWCU)  pump  rooms  and 
valve  room  as  a  result  of  modifications 
to  the  RWCU  system.  Also,  additional 
instrumentaticm  will  be  added  in  the 
RWCU  holdup  pipe  area,  the  filter/ 
deminOTalizer  valve  rooms,  and  RWCU 
pump  suction  high  flow  switch  as  a 
residt  of  a  high  energy  line  break  re- 
evaluation.  The  setpoints  for  the  RWCU 
heat  exchanger  room  instrumentation 
will  be  revised  as  a  result  of  new  design 
basis  calculations.  The  proposed 
amendment  will  also  delete 
instrumentation  related  to  the  residual 
heat  removal  (RHR)  steam  condensing 
mode  which  is  no  longer  utilized  and 
will  eliminate  the  alarm  and  isolation 
functions  for  the  RHR  shutdown  cooling 
mode. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

(a)  There  is  no  eSsct  on  accident  initiators 
so  there  is  no  change  in  (the]  probability  of 
an  accident.  A  line  break  in  the  subject  areas 
would  consist  of  an  instantaneous 
circumferential  Ineak  downstream  of  the 
outermost  isolation  valve  of  one  of  these 
systems.  The  leak  detection  isolation  is  only 
a  precursor  of  a  break,  and  thus  does  not 
affect  the  probability  of  a  break. 

(b)  There  is  no  or  minimal  effect  on  the 
consequences  of  analyzed  accidents,  due  to 
changing  the  leak  detection  ambient  T  or 
Delta  T  setpoint  and  allowable  values  to 
detect  25  n>m  equivalent  leakage.  The 
addition  of  mora  ambient  T  and  Delta  T  leak 
detection  monitoring,  along  with  the  addition 
of  the  high  flow  break  detection  will  actually 
decrease  the  consequences  of  the  associated 
accidents.  The  worst  case  accident  outside 
the  primary  containment  boundary  is  a  main 
steam  line  break  which  bounds  the  doae 
consequences  of  all  line  breaks  and  therefore 
bounds  any  size  of  leak. 

The  deletion  of  the  RHR  steam  condensing 
mode  isolation  actuation  instnmientation  trip 
functions  from  the  LaSalle  TS  does  not 
increase  the  probability  or  consequence*  of 
an  accident  previously  evaluated,  because 
this  mode  of  operation  of  the  RHR  system  has 
been  deleted  frcHn  the  LaSalle  design  basis 
and  the  lines  that  were  previously  high 
energy  line  an  isolated  during  unit 
operation,  including  Opientional  Condition  1 
(Rim  mode).  Operational  Condition  2 
(Startup  mode),  and  Operational  Condition 
(3]  (Hot  Shutdown). 

The  deletion  of  the  RHR  shutdown  coolii^ 
mode  leak  detection  T  and  Delta  T  isolaticm 
actuation  instrumentation  trip  functions  from 
the  LaSalle  TS  does  not  inoMse  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because  the  leak 
detection  is  only  a  precursor  of  a  break,  and 
thus  does  not  aflbct  the  {wobability  of  a  break. 
Also,  there  are  two  remaining  di%rent 
methods  of  detecting  abnormal  leakage  and 
isolating  the  system  in  technical  specification 
trip  functions  A.6.a,  Reactor  Vessel  Water 
Level — ^Low,  Level  3  and  A6.c,  RHR  Pump 
Suction  Flow — High.  In  addition,  other 
means  to  detect  leakage  bam  the  RHR 
system,  such  as  simip  monitoring  and  area 
radiation  monitoring,  are  also  available.  In 
accordance  with  TS  Administrative 
Requiranent  6.2.P.1,  LaSalle  has  a  leakage 
reduction  program  to  reduce  leaki^  from 
those  portions  of  systems  outside  primary 
containment  that  contain  radioactive  fluids. 
RHR,  including  piping  and  components 
associated  with  the  shutdown  cooling  mode, 
is  part  of  this  program,  which  includes 
periodic  visual  inspection  for  system  leakage. 
The  sump  monitoring,  radiation  monitoring 
and  periodic  inspections  for  system  leak^e 
makes  the  probability  of  a  leak  of  5  gpm 
going  undetected  for  more  ibmi  a  day  vny 
low. 

Also,  due  to  the  low  reactor  pressures  (less 
than  135  psig)  at  which  RPffi  shutdown 
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cooling  mode  isiabk  to  operate,  reactor 
coolant  makeup  and  outflow  is  very  low 
cmnpared  to  nonnal  plant  operation.  A 
change  in  flow  balance  due  to  a  leak  is  thus 
mora  readily  detecuble  with  reactor  coolant 
water  level  chaiiges  and  makeup  flow  rate, 
and  thus  prectudtos  a  significant  leak  going 
undetecteid  befari  break  detection 
instiumentatioiii  <rould  cause  automatic 
isolation.  i 

Tharefon.  then  is  not  a  significant 
increase  in  the  probability  or  omsequencas 
of  an  accident  previously  evaluated. 

(2)  Qreate  the  boasibility  of  a  new  or 
diflbrent  kind  of  Occident  bxxa  any  accident 
previously  evaltUted  because: 

The  purpose  oi  the  leak  detection  system, 
as  it  applies  to  thk  RWCU  and  RHR  system 
areas,  is  to  piov^e  the  capability  for  leak 
detection  and  automatic  isolation  as 
necessary  of  the  System  in  the  event  of 
leakage  in  theee  ■pM>-  This  change  maintains 
diis  capability  «  xh  at  least  two  difiisrent 
methods  of  deteoion  of  abnormal  leakage  for 
protection  bam  tfie  flooding  concerns  of  a 
significant  leak  ^  line  break  when  the  RHR 
system  is  (^Mratittg  in  the  shutdown  cooling 
mode,  so  that  remuidant  systems  will  not  be 
affected.  I 

This  change  aUo  maintain*  or  adds 
primary  omtainUent  isolation  logic  for  the 
leak  detection  isUation  baaed  on  temperature 
monitoring  in  R^f^^CU  areas  and  break 
detection  based  bti  RWCU  pump  suction 
flow — ^high.  The|4dditi<mal  instrumentation 
and  the  associate!  Isolatioa  logic  is  the  same 
or  similar  to  axiMtng  instrumentation  and 
logic  for  ctmtainjient  isolaticm  actuation 
instnunentationj  ^  no  new  bilura  modes  are 
created  in  this  wJEfy. 

Therefore,  the  'possibility  of  a  new  <a 
different  kind  of  accident  from  any 
previously  evahated  is  not  created. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  change  toittw  autranatic  isolation 
setpoint  for  high;  Delta  T  leak  detection  in  the 
heat  exchanger  rpbms  is  based  on  current 
configuration  cajcjulatad/analyzed  response 
to  a  small  leak  c6iiipared  to  a  circumferential 
break.  The  increated  leakage  rate  in  the 
RWCU  heat  exd^enger  rooms  that  is 
necessary  to  actit^te  isolation  on  high 
temperature  durbg  winter  conditions,  does 
not  adversely  affect  the  margin  of  safety.  This 
increased  leakagp  irate  is  below  the  critical 
crack  leakage  r^las  represented  in  [Updated 
Final  Safety  Anahsis  Report]  UFSAR  Figure 
S.2-11.  Additionldly,  differential  tempnature 
leak  detection  is  oonservative  under  these 
same  conditions,  and  will  actuate  isolation  at 
a  leakage  rate  less  than  the  established  limit 
The  leak  detection  isolation  logic  is 
tuchanged  and  thus  remains  single  failure 
proof. 

The  addition  o|F|automatic  primary 
containment  isol^Uon  on  Ambient  and 
Differential  Temperature  (Delta  T)-High  for 
the  Reactor  Water  Cleanup  System  (RWCU) 
Pump,  Pump  Valve,  Holdup  Pipe,  and  Filter/ 
Demineralizer  (F/p)  Valve  Rooms  and  the 
addition  of  the  RWCU  Pump  Suction  Flow 
High  line  break  illation  add  to  the  margin 
of  safety  with  resfnct  to  leak  detection  and 
line  broiks  in  the  |IWCU  system,  because  the 
system  isolation  diversity  is  increased  and 


the  amount  of  system  piping  monitored  for 
leakage  is  increased. 

The  setpoints  bxt  the  eminent  tempentiue 
and  diffisrential  temperature  leak  detection 
isolatioiu  being  chmged  or  added  and  the 
RWCU  pump  suction  flow — high  are  set 
sufficiently  high  enough  so  as  not  to  increase 
the  possibility  of  spurious  actuation.  In  the 
event  that  a  spurious  actuation  does  occur, 
little  safety  significance  is  presented  since 
the  RWCU  system  performs  no  safety- 
function.  The  setpoints  and  allowable  values 
fiH'  the  proposed  changes  also  assure 
sufficient  margin  to  the  analytical  values  and 
(are]  high  enough  to  prevent  spurious 
actuations  based  on  calculations  ccMisistent 
with  Regulatory  Guide  1.105. 

The  deletion  of  the  RHR  steam  condensing 
mode  isolation  actuation  instrumentation 
does  not  effect  the  margin  of  safsty,  because 
this  mode  is  no  longer  utilized  by  LaSalle  in 
Operational  Conditions  1. 2,  or  3  (Run  mode, 
Startup  Mode,  (x  Hot  Shutdown). 

The  elimination  of  the  temperature  based 
trip  functions  for  the  RHR  shutdown  cooling 
mode  area  is  based  on  the  determination  that 
temperature  is  not  the  ai^ropriate  parameter 
as  it  does  not  provide  meaningful  indication 
and  will  not  provide  setpoints  that  would  be 
sufficiently  above  the  normal  range  of 
ambieat  conditions  to  avoid  spurious 
isolations. 

There  are  two  remaining  different  methods 
of  detecting  abnormal  leakage  and  isolating 
the  system  in  technical  specification  trip 
function  A.6,  namely  A.6.a,  Reactor  Vessel 
Water  Level— Low,  Level  3  and  A.6.c,  RHR 
Pump  Suction  Flow — High.  In  addition,  other 
means  to  detect  leakage  frnm  the  RHR 
system,  such  as  sump  monitoring  and  area 
radiation  monitoring,  are  also  available.  Also, 
in  accordance  with  TS  Administrative 
Requirement  6.2.F.1,  LaSalle  has  a  leakage 
reduction  program  to  reduce  leaki^  from 
those  portions  of  systems  outside  primary 
contaiiunent  that  contain  radioactive  fluids. 
RHR,  including  piping  and  components 
associated  with  the  shutdown  cooling  mode, 
is  ptart  of  this  program,  which  includes 
periodic  visual  inspection  of  system  for 
leakage. 

The  previous  evaluation  of  diveraity  of 
isolation  parameten,  as  presented  in  Table 
5.2-8  of  the  UFSAR  remains  unchanged. 
Adequate  diveraity  of  isolation  parametera  is 
maintained  because  there  are  at  least  two 
different  methods  available  to  detect  and 
allow  isolation  of  the  system  for  a  line  break, 
as  necessary. 

Therefore,  this  requested  Technical 
Specification  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 

Ijxal  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby.  Illinois  61348. 


Attorney  for  licensee:  Michael  L 

Miller,  Esquire;  Sidley  and  Austin,  < 

First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Detroit  Edison  Company.  Docket  No. 
50-341.  Fermi  2,  hfonroe  County. 
Michigan 

Date  of  amendment  request: 
December  10, 1997  (NRC-97-0105). 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  die  technical  specifications  (TS) 
and  the  bases  to  accommodate  the 
installation  of  an  improved  power  range 
neutron  monitoring  system.  The 
modification  and  the  TS  changes  . 
represent  part  of  the  licensee's  actions 
in  response  to  Generic  Letter  94-02, 
"Long-Term  Solutimis  and  Upgrade  of 
Interim  Operating  Recommendations  {!» 
Thermal-HydrauUc  InstabiUties  in 
Boiling  Water  Reactors,"  dated  July  11, 
1994.  The  TS  revisions  include  rhiingM 
to  Action  Statements  and  Siuveillanoe 
Requirements  which  are  generally 
consistent  with  licensing  topical  report 
NEDC-3241W-A,  "Nuclear 
Measurement  Analysis  and  Control 
Power  Range  Neutron  Monitor  (NUMAC 
PRNM)  Retrofit  Plus  OpUon  m  Stability 
Trip  Function."  and  NEDC-32410P 
Supplement  1,  "NUMAC  PRNM  Retrofit 
Plus  Optitm  in  Stability  Trip  Fimction," 
which  were  reviewed  by  the  NRC  as 
documented  in  a  letter  dated  September 
5, 1995,  and  a  safety  evaluation  dated 
August  15, 1997.  The  proposed 
amendment  also  includes  two  unrelated 
changes.  Surveillance  Requirement 
4.3.1.3  and  its  associated  bases  are 
modified  to  clarify  the  appficabiUty  of 
nspoDse  time  testing  requirements.  In 
addition,  the  first  page  of  Table  3.3.6- 
2  is  modified  to  correct  a  typographical 
error  in  the  title. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  TS  change  is  associated 
with  the  NUMAC-PRNM  retrofit  design.  The 
proposed  TS  change  involves  modification  of 
the  Limiting  Conditions  for  Operation  (LCOs) 
and  Surveillance  Requirements  (SRs)  for 
equipment  designed  to  mitigate  events  that 
result  in  power  increase  transients.  The 
APRM  {averag»  power  range  monitor)  system 
mitigative  action  is  to  block  control  rod 
withdrawal  or  initiate  a  reactor  scram,  which 
terminates  the  power  increase  when 
setpoints  are  exceeded.  The  Rod  Block 
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Monitor  (RBM)  system  mitigative  action  is  to 
block  continuous  control  rod  withdrawal 
prior  to  exceeding  the  fuel  design  limits 
during  a  postulated  Rod  Withdrawal  Error. 
The  functional  capability  of  the  previous 
Reactor  Coolant  System  Recirculation  Flow 
control  rod  block  trip  functions  have  been 
incorporated  into  the  modified  APRM  control 
rod  block  trip  functions.  The  worst  case 
failure  of  either  the  APRM  or  the  RBM 
systems  is  failure  to  initiate  mitigative  action 
(failure  to  scram  or  block  rod  withdrawal). 
Failure  to  initiate  mitigative  action  will  not 
increase  the  probability  of  an  accident.  Thus, 
the  proposed  change  does  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

For  the  APRM  and  the  RBM  systems,  the 
NUMAC  PRNM  design,  together  with  revised 
operability  requirements  (LCXDs)  and  revised 
testing  requirements  (SRs),  continues  to 
perform  the  same  mitigation  functions  under 
identical  conditions  with  availability 
comparable  to  the  types  of  equipment  that  it 
replaces.  Because  there  is  no  change  in 
mitigation  functions  and  because  availability 
of  the  functions  is  maintained,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  involve 
modification  and  replacement  of  the  existing 
power  range  neutron  monitoring  equipment, 
and  modification  of  the  setpoints  and 
operational  requirements  for  the  APRM  and 
RBM  systems.  These  proposed  changes  do 
not  modify  the  basic  functional  requirements 
of  the  affected  equipment,  create  any  new 
system  interfaces  or  interactions,  nor  create 
any  new  system  failure  modes  or  sequence  of 
events  that  could  lead  to  an  accident.  The 
worst  case  failure  of  the  affected  equipment 
is  failure  to  perform  a  mitigation  action,  and 
failure  of  this  mitigative  equipment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  change  is  associated  with 
the  NUMAC  PRNM  retrofit  design.  The 
NUMAC  PRNM  change  does  not  impact 
reactor  operating  parameters  nor  the 
functional  requirements  of  the  power  range 
neutron  monitoring  system.  The  replacement 
equipment  continues  to  provide  information, 
enforce  control  rod  blocks  and  initiate  reactor 
scrams  under  appropriate  specified 
conditions.  The  proposed  change  does  not 
revise  any  safety  margin  requirements.  The 
replacement  APRM/RBM  equipment  has 
improved  channel  trip  accuracy  compared  to 
the  current  system  and  meets  or  exceeds 
system  requirements  previously  assiuned  in 
setpoint  analysis.  Thus,  the  ability  of  the  new 
equipment  to  enforce  compliance  with 
maigins  of  safety  equals  or  exceeds  the 
ability  of  the  equipment  which  it  replaces. 
The  proposed  change  does  not  involve  a 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  The  editorial  change  in  Table 
3.3.6-2  and  the  clarification  in 
Surveillance  Requirement  4.3.1.3  also 
satisfy  the  three  standards  of  10  CFR 
50.92{cJ.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendihent  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226. 

NBC  Project  Director:  John  N. 
Hannon. 

Northeast  Nuclear  Energy  Company,  et 
al.  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  1, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  to  add  a  time  delay,  including 
allowance,  to  a  portion  of  the 
Engineered  Safety  Feature  Actuation 
System  undervoltage  (UV)  trip  TSs.  The 
proposed  changes  would  result  in  the 
TSs  being  consistent  with  the  ciirrent 
design,  as  detailed  in  the  Final  Safety 
Analysis  Report,  and  the  ctirrent 
surveillance  procedures. 

Specifically,  TS  Table  3.3-4,  Loss  of 
Power,  would  be  changed  by  adding  a 
2.0  [plus  or  minus]  0.1  second  time 
delay  for  the  4.16  kV  Emergency  Bus  UV 
(UV  Relays)  level  1— Trip  Setpoint  and 
the  Allowable  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  concludes  that  these  proposed 
additions  to  Technical  Specification  Table 
3.3—4  do  not  involve  a  significant  hazards 
consideration  (SHC)  and  do  not  involve  a 
significant  impact  on  public  health  and 
safety.  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10  CFR  50.92(c}  are  not 
compromised.  That  is,  the  proposed  changes 
do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  add  a  time 
delay,  including  allowance,  to  a  portion  of 
the  Engineered  Safety  Feature  Actuation 
System  (ESFASJ  Undervolt^s  (UV)  Trip 


Technical  Specification  Table  3.3-4.  These 
changes  will  align  the  Technical 
Specifications  to  the  existing  plant  design,  a* 
described  in  the  Final  Safety  Analysis  Report 
(FSAR)  system  description  and  the  existing 
surveillance  procedure.  No  new  plant 
modifications  are  associated  with  this 
addition  to  the  Technical  Specifications. 

The  addition  of  the  Level  One  UV  trip  time 
delay  setpoint  does  not  impact  any  system  or 
component  whose  failure  results  in  initiation 
of  the  accidents  described  in  the  FSAR. 
Therefore,  the  changes  do  not  affiect  the 
probability  of  occurrence  of  the  previously 
evaluated  accidents.  The  Level  One  UV  trip 
time  delay  potentially  affects  the  Emeigency 
Diesel  Generator  (EOG)  response  time  to 
accident  conditions  that  occiu*  coincident 
with  a  loss  of  normal  power  (LPN).  However, 
previous  analysis  of  the  increase  in  the  time 
delay  (0.5  seconds  to  2.0  [plus  (»  minus]  0.1 
second]  concluded  that  the  ESFAS  response 
times  for  those  events  considered  to  occur 
coincident  with  an  LNP,  are  not  challenged 
by  the  time  delay.  This  conclusion  is  based 
upon  a  comparison  between  the  EDG  start 
time  and  the  maximum  time  required  to 
complete  those  LNP  trip  functions  necessary 
to  support  EDG  availability  for  worst  case 
accident  conditions  (Loss  of  Coolant 
Accident  which  results  in  a  Safety  Injection 
Actuation  Signal  (SLAS)  coincident  with 
LNP).  The  calculated  EDG  start  time 
considered  the  ESFAS  response  time  (0.5 
seconds)  in  addition  to  the  maximum  EIX* 
start  time  of  15  seconds  after  receipt  of  an 
SIAS,  as  specified  in  Technical  Specification 
Surveillance  Requirement  4.8.1. 1.2.a.2.  Since 
the  calculated  LNP  trip  time  delay  of  15.14 
seconds  is  less  than  the  calculated  SIAS 
initiated  EDG  start  time  of  15.5  seconds,  the 
proposed  changes  do  not  increase  the 
likelihood  of  an  EDG  malfunction  during  an 
accident  condition.  Consequently,  the 
proposed  additions  do  not  adversely  affect 
the  ability  of  either  the  ESFAS  or  the  EDGs 
to  perform  their  intended  safety  function. 
The  proposed  additions  to  Table  3.3-4  do  not 
modify  the  Limiting  Condition  for  Operation 
or  the  specific  surveillance  procedure 
acceptance  criterion,  nor  do  they  change  the 
frequency  of  the  surveillance.  The  proposed 
changes  do  not  involve  any  physical  changes 
to  the  plant  and  do  not  alter  the  way  any 
structure,  system,  or  component  functions. 
The  pro[)osed  changes  do  not  have  any 
adverse  impact  on  the  design  basis  accidents 
previously  analyzed.  The  proposed  changes 
do  not  result  in  an  increase  in  radiation 
exposure  to  either  members  of  the  public  or 
site  personnel  because  accident  mitigation 
systems  will  be  available  consistent  with  the 
assumptions  used  in  the  accident  analysis. 
Therefore,  the  proposed  additions  to 
Technical  Specification  Table  3.3-4  do  not 
affect  the  consequences  of  the  previously 
evaluated  accidents. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  function  availability  and  failui«  modes 
of  equipment  important  to  safety  are 
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unafiiected  by  the  addition  of  the  2.0  [plus  or 
minus]  0.1  second  Level  One  UV  trip  time 
delay  to  Technical  Specification  Table  3.3-4. 
The  additions  do  itot  intnxiuce  any  new, 
credible  accidents,  or  any  new  foilure  modes. 

Therefore,  the  ptoposed  changes  do  not 
create  the  possibility  of  a  new  or  dilRerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  additions  to  Technical 
Specification  Tabl#  3.3-4  do  not  have  any 
adverse  impact  on  the  accident  analyses. 
Actuation  of  the  required  safety  systems  is 
not  delayed  because  the  proposed  additions 
do  not  delay  the  time  at  which  the  EDGs  are 
required,  by  the  pQant  Technical 
Specifications,  to  be  available  to  power  the 
required  loads. 

Therefore,  based  on  the  above,  there  is  no 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  bas  reviewed  the 
licensee's  analyjsis  and,  based  on  this 
review,  it  appeatis  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  tkxument  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  NevT  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Libraky,  ATTN:  Vince 
Juliano.  49  RopeFerry  Road,  Waterford, 
Connecticut. 

Attorney  for  I^ensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  (Urtfmtl,  Connecticut. 

NBC  Deputy  director:  Phillip  F. 

McKee. 

il 
Public  Service  Bhctric  &■  Gas  Company, 

Docket  Nos.  50-272  and  50-311,  Sahm 

Nuclear  Genera^g  Station.  Unit  Nos.  1 

and  2,  Salem  Cc^^nty,  New  Jersey 

Date  ofamemthtent  request: 
December  15, 1997. 

Description  of  Amendment  request: 
The  proposed  aaaendments  woiud 
revise  the  Technical  Specifications 
(TSs)  to  adopt  d^on  B,  of  10  CFR  Part 
50,  Appendbc  J.  to  implement  a 
performance-ba^fd  approach  for  Type  B 
and  C  testing.  Attditionally,  the  wonling 
in  the  TSs  would  be  modified  for  the 
previous  adoption  of  Option  B  on  Type 
A  testing  and  a  section  added  on  the 
primary  containment  leakage  rate 
testing  program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  v^^ch  is  presented 
below: 


1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident  The  proposed 
changes  do  not  make  any  physical  changes  to 
the  contaiimient  and  do  not  affect  reactor 
operations  or  the  accident  analyses. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  of  any  previously  evaluated 
accident. 

Since  the  allowable  leakage  rate  is  not 
being  changed  and  since  the  analysis 
dociunented  in  NUREG-1493,  "Performance- 
Based  Containment  Leak-Rate  Program" 
concludes  that  the  impact  on  public  health 
and  safety  due  to  extended  intervals  is 
negligible,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
consequences  of  any  previously  evaluated 
accident. 

Therefore,  adoption  of  a  performance- 
based  leakage  testing  requirements  will 
provide  an  equivalent  level  of  safety  and 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  physical  changes  are  being  made  to  the 
plant,  nor  are  there  any  changes  being  made 
to  the  operation  of  the  plant  as  a  result  of  the 
proposed  changes.  In  addition,  no  new 
failure  modes  of  plant  equipment  previously 
evaluated  are  being  introduced. 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  are  based  on  NRc5- 
approviMl  provisions  and  maintain  adequate 
levels  of  reliability  of  containment  integrity. 
The  performance-based  approach  to  leakage 
rate  testing  recognizes  that  historically  good 
results  of  containment  testing  provide 
appropriate  assurance  of  future  containment 
integrity.  This  supports  the  conclusion  that 
the  impact  on  the  health  and  safety  of  the 
public  as  a  result  of  extended  test  intervals 
is  negligible.  Since  the  analysis  documented 
in  NUREG-1493  confirms  that  the 
performance  based  schedule  continue^to 
maintain  a  minimal  impact  on  public  risk,  it 
can  be  concluded  that  the  margin  of  safety  is 
not  significantly  affected  by  the  proposed 
changes. 

TherefcKre,  the  proposed  amendment  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  sta£f  has  reviewed  the 
licensee's  anafysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Project  Director:  John  F.  Stolz. 

Southern  Nuclear  Operating  Company, 
Inc,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendments  request:  July  23, 
1997,  as  supplemented  September  30 
and  December  18, 1997.  The  July  23,       ^ 
1997,  application  was  previously 
noticed  in  the  Federal  Register  on 
September  10, 1997  (62  FR  47699).  The 
December  18, 1997,  supplement 
provided  additional  information  that 
revised  the  licensee's  evaluation  of  the 
significant  hazards  consideration. 
Therefore,  renotification  of  the 
Conunission's  proposed  determination 
of  no  significant  hazards  consideration 
is  necessary. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  by  relocating  the  reactor  coolant 
system  pressiue  and  temperature  limits 
from  the  TSs  to  the  proposed  Pressure 
Temperature  Limits  Report  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  96-03,  "Relocation  of 
the  Pressure  Temperature  Limit  Curves 
and  Low  Temperature  Overpressure 
Protection  System  Limits." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  ■ 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  removal  of  the  Reactor 
Coolant  System  (RCS)  pressure  temperature 
(P-T)  limits  from  the  Technical 
Specifications  (TSs)  and  relocation  to  the 
proposed  Pressiue  Temperature  Limits 
Report  (PTLR)  in  accordance  with  the 
guidance  provided  by  Generic  Letter  (GL)  96- 
03  is  administrative  in  that  the  requirements 
for  the  P-T  limits  are  unchanged.  The  P-T 
limits  proposed  for  inclusion  in  the  PTLR  are 
based  on  die  fluence  associated  with  2775 
MW  thermal  power  and  operation  through 
21.9  effective  full  power  years  (EFPY)  for 
Unit  1  and  33.8  EFPY  for  Unit  2.  GL  96-03 
requires  that  the  P-T  limits  be  generated  in 
accordance  with  the  requirements  of  10  CFR 
[Part]  50,  Appendices  G  and  H.  documented 
in  an  NRC-approved  methodology 
incorporated  by  reference  in  the  TSs. 


/  y^exm.9i 
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Acoofdingly,  th«  propoaed  curvw  haw  bsao 
gaoented  using  the  NRC-approwd  matfaods 
deacribed  in  WCAP-14040-NP-A,  Revision 

2.  as  modified  at  the  direction  of  the  NRC 
Staff,  and  meet  the  requirements  of  10  CFR 
(Part)  50,  Appendices  G  and  R  TS  3.4.10.1 
will  continue  to  require  that  the  RCS 
{RMSure  and  temperature  be  limited  in 
accordance  with  the  limits  specified  in  the 
PTLR.  The  NRC-epproval  document  wrill  be 
specified  in  TS  6.9.1.15  and  NRC  approval 
will  be  required  in  the  form  of  a  TS 
Amendment  prior  to  changing  the 
methodology.  Use  of  P-T  limit  curves 
ganented  using  the  NRC-approved  methods 
wrill  provide  additional  protection  for  the 
integrity  of  the  reactor  vessel,  thereby 
assuring  that  the  reactor  vessel  is  capable  of 
providing  its  function  as  a  radiological 
hairier. 

TS  3.4.10.3  for  Farley  Nuclear  Plant  (FNP) 
Unit  1  and  Unit  2  provides  the  operability 
requirements  for  RCS  low  temperature 
overpressure  protection  (LTOP).  Specifically, 
TS  3.4.10.3  requires  that  two  residual  heat 
removal  (RHR)  system  suction  relief  valves 
(RHRRVs)  be  operable  or  that  the  RCS  be 
vented  at  RCS  cold  leg  temperatures  less  than 
or  equal  to  SIOCJF.  Consistent  with  GL  9&- 

03,  the  Farley  Unit  1  and  Unit  2  requirements 
far  LTOP  will  be  retained  in  TS  3.4.10.3  and 
will  be  evaluated  in  accordance  with  the 
proposed  methodology. 

Based  on  the  above  evaluation,  the 
proposed  changes  are  administrative  in 
nature  and  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  propoaed  changes  to 
remove  the  RCS  P-T  limits  from  the  TSs  and 
relocate  them  to  the  proposed  PTLR  is  an 
administrative  change.  Consistent  «nth  the 
guidance  provided  by  GL  96-03,  the 
proposed  P-T  limits  contained  in  the 
proposed  PTLR  meet  the  requirements  of  10 
CFR  (Part)  50,  Appendices  G  and  H,  and  were  . 
generated  using  the  NRC-approved  methods 
described  in  WCAP-14040-NP-A,  Revision 
2,  as  modified  at  the  direction  of  the  NRC 
Staff.  The  proposed  changes  do  not  result  in 
a  physical  change  to  the  plant  or  add  any 
naw  or  different  operating  requirements  on 
plant  systems,  structures,  or  components 
with  the  exception  of  limiting  the  number  of 
operating  RCPs  at  RCS  temperatures  below 
110(*)F.  Limiting  the  number  of  operating 
RCPs  below  110|°)F  results  in  a  reduction  in 
the  ideltalP  between  the  reactor  vessel 
baltline  and  the  RHRRVs,  thereby  providing 
additional  margin  to  limits  of  Appendix  G. 
Provisions  are  made  to  allow  the  start  of  a 
second  RCP  at  temperatures  below  llOl'JF  in 
order  to  secure  the  pump  that  was  originally 
operating  without  interrupting  RCS  flow.  The 
LTOP  enable  temperature  exceeds  the 
minimum  LTOP  enable  temperature 
determined  as  described  in  WCAP-14040- 
NP-A,  Rev.  2,  thereby  providing  additional 
aasutance  that  the  LTOP  system  will  be 
available  to  protect  the  RCS  in  the  event  of 
an  ovarpressure  transient  at  RCS 
tamperatuies  at  or  below  310(<']F.  Based  on 


tfaa  BMlfaodls  amMuiii  in  WCAP-t4(Mfr-NP- 
A,  Rev.  2.  the  miannum  boh>q>  tempenDue 
for  the  raactor  veaaai  Inge  regioD  is 
oonsovatively  establUMd  as  70(*)P. 

As  stated  in  the  above  response,  ~ 
implementation  of  the  proposed  dhanges  do 
not  result  in  a  significant  increase  inthe 
probability  of  a  new  or  different  accident 
(i.e.,  loss  of  reactor  vessel  integrity).  The  RCS 
P-T  limits  mil  continue  to  meet  die 
requirements  of  10  CFR  [Part]  SO, 
Appendices  G  and  H,  and  will  be  generated 
in  accordance  with  the  NRC  approved 
methodology  described  in  WCAP-14040- 
NP-A,  Revision  2,  as  modified  at  the 
direction  of  the  NRC  Staff.  Therefore,  the 
proposed  changes  do  not  result  in  a 
significant  increase  in  the  possibility  of  a 
new  or  different  accident  from  any  ' 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

l^e  margin  of  safety  is  not  affected  by  the 
removal  of  the  RCS  P-T  limits  from  the  TSs 
and  relocating  them  to  the  proposed  PTLR. 
The  RCS  P-T  limits  will  continue  to  meet  the 
requirements  of  10  CFR  50,  Appendices  G 
and  H.  To  provide  additional  assurance  that 
the  P-T  limits  continue  to  meet  the 
requirements  of  Appendices  G  and  H,  TS 
6.9.1.15  will  require  the  use  of  the  NRC- 
approved  methodology  to  generate  P-T 
limits.  The  RCS  LTOP  requiremenU  wrill  be 
retained  in  TS  3.4.10.3  due  to  use  of  the 
RHRRVs  for  LTOP,  consistent  with  the 
guidance  provided  by  GL  96-03,  and  %vill  be 
verified  to  provide  adequate  protection  of  the 
reactor  coolant  system  against  the  limits  of 
Appendix  G.  The  LTOP  enable  temperature 
exceeds  the  LTOP  enable  temperature 
determined  in  accordance  with  the  NRC- 
approved  methodology,  thus  protecting  the 
RCS  in  the  event  of  a  low  temperature 
overpressure  transient  over  a  broader  range  of 
temperatures  than  required  by  WCAP- 
14040-NP-A,  Rev.  2.  Administrative 
procedures  will  preclude  operation  of  the 
RCS  at  temperatures  below  the  minimum 
boltup  temperature  for  the  reactor  vessel 
head,  thus  precluding  the  possibility  of 
tensioning  the  reactor  vessel  head  at  RCS 
temperatures  below  the  minimum  boltup 
temperature.  Operation  of  the  plant  in 
accordance  with  the  RCS  P-T  limits  specified 
in  the  PTLR  and  continued  operation  of  the 
LTOP  system  in  accordance  with  TS  3.4.10.3 
will  continue  to  meet  the  requirements  of  10 
CFR  [Part]  50,  Appendices  G  and  H,  and  will 
therefore,  assure  that  a  margin  of  safety  is  not 
significantly  decreased  as  the  result  of  the 
proposed  changes. 

Based  on  the  preceding  analysis,  SNC 
(Southern  Nuclear  Operating  Company]  has 
determined  that  removal  of  the  RCS  P-T 
limits  from  the  TS  and  relocation  to  the 
proposed  PTLR  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated,  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  involve  a  significant  reduction 
in  a  margin  of  safety.  SNC  therefore 
concludes  that  the  proposed  change  meets 
the  requirements  of  10  CFR  50.92(c)  and  does 
not  involve  a  significant  hazards 
consideration. 


The  NRC  stafif  hu  reviewed  &• 
lioanaee't  andysis  and.  based  on  Ais 
raview.  k  mppean  that  the  three 
studards  of  10  CFR  50.92(c)  an 
satisfied.  Thovfore.  the  NRC  staff 
proposes  to  detmnine  that  the 
amendment  reqtiest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  BurdeshaW  Street.  Post 
Office  Box  1369,  Dothan.  Alabama. 

Attorney  for  licensee:  lA.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham.  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama. 

NRC  Projea  Director:  Herbert  N. 
Berkow. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  request:  October 
17, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  ihe  technical  specifications  (TS) 
for  plant  heatup  and  cooldown  curves 
and  the  maximum  allowable  power 
operated  relief  valve  (PORV)  setpoint 
curve  for  cold  overpressure  protection, 
as  found  in  TS  Figures  3.4-2.  3.4-3,  and 
3.4—4.  These  changes  are  requested  to 
incorporate  information  gained  from 
Surveillance  Capsule  V.  which  was 
removed  during  Callaway  Refuel  8  in 
the  fall  of  1996  after  9.85  effective  full 
power  years  (EFPY)  of  exposure. 
Capsule  V  is  the  third  capsule  to  be 
removed  from  the  reactor  vessel  in  the 
continuing  siuveillance  program  that 
monitors  the  effects  of  neutron 
irradiation  on  the  Callway  reactor  vessel 
materials  under  actual  plant  operating 
conditions.  The  proposed  changes 
include: 

(1)  Figure  3.4-2.  heatup  limitation 
curve  and  Figure  3.4-3.  cooldown 
limitation  curve,  would  be  revised  to 
reflect  the  TRndt  calculated  for  20  EFPY 
in  the  surveillance  capsule  report. 

(2)  Figure  3.4-4  is  tne  maximum 
allowable  PORV  setpoint  curve  for  cold 
overpressure  protection.  This  curve 
would  be  (a)  revised  to  account  for  the 
changes  made  in  the  heatup  and 
cooldown  limitation  curves,  (b)  allow 
for  the  operation  of  the  normal  charging 
pump,  and  (c)  account  for  instrument 
accuracy  and  other  tmcertainties. 

(3)  TS  Bases  3/4.4.9  and  3/4.5.2 
through  3/4.5.4  would  be  revised  by 
correcting  miscellaneous  items  and  by 
adding  discussion  of  the  normal 
charging  pump. 

Basis  for  proposed  no  significant 
hazards  consideration  determiruition: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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hazards 
^  vhich  is  presented 


1.  The  proposed  change  does  not  involve 
a  significant  inc^ase  in  the  probability  or 
consequences  of  in  accident  previously 
evaluated.  j 

Pressure  and  tUnperatuie  limits  for  the 
reactor  pressure  ji|essel  (RPV)  are  established 
to  the  requiremcOtts  of  10  CFR  50,  Appendix 
G  to  ensure  brittle  fractiuv  of  the  vessel  does 
not  occur.  This  ^lendment  revises  the  P/T 
curves  in  the  T$  to  reflect  the  material 
capsule  surveill^ce  results  from  the  sample 
removed  during  ithe  fall  outage  of  1996. 

The  RPV  survtUlance  capsule  contained 
flux  wires  for  neutron  flux  monitoring  and 
Charpy  V  notch  impact  and  tensile  test 
specimens.  The  irradiated  material  properties 
were  compared  tO  available  unirradiateid 
properties  to  dettermine  the  effect  of 
irradiation  on  material  toughness  for  the  base 
and  weld  materials  through  Charpy  testing. 
Irradiated  tensile  testing  results  are  compared 
with  unirradiated  data  to  determine  the  effect 
of  irradiation  on!  the  stress-strain  relationship 
of  the  materials. 

The  P/T  curves  are  modified  to  reflect  the 
results  of  the  above  examination.  These 
curves  and  their  operating  limits  were 
generated  using  tke  NRC-approved  methods 
described  in  WCi\P-14040-NP-A,  Revision  2 
and  meet  the  redUirements  of  10  CFR  50, 
Appendices  G  aM  H  as  modified  by  the 
provisions  of  ASME  Code  Case  N-514.  The 
new  curves  ther^lore  represent  the  latest 
information  avaiUble  on  the  state  of  the 
reactor  vessel  materials.  The  P/T  curves  are 
generated  for  reactor  vessel  protection  against 
brittle  fracture,  they  do  not  affect  the 
recirculation  piping.  Accordingly,  the 
probability  of  occurrence  of  a  design  basis 
Loss  of  Coolant  Accident  (LOCA)  is  not 
increased.  LikeM^,  no  other  previously 
evaluated  accide^  and  transients,  as  defined 
in  Chapter  15  of  ^e  Final  Safety  Analysis 
Report  are  affBCtf^by  this  proposed  change 
to  the  Callaway  PfT  curves.  Additionally, 
this  proposed  revision  does  not  affect  the 
design,  operation,  or  maintenance  of  any 
safety-related  system  designed  for  the 
mitigation  or  prevention  of  previously 
analyzed  events. 

Since  no  previ|>  uly  evaluated  accidents  or 
transients  are  aSt^ed  by  this  change,  thefr 
probability  of  ootfrrence  and  consequences 
is  not  increased,    i 

2.  The  propcseti  change  does  not  create  the 
possibility  of  a  ne^v  or  different  kind  of 
accident  from  anyiaccident  previously 
evaluated.  1 1 

Implementing  ^e  proposed  P/T  curves 
into  the  TS  does  not  alter  the  design  or  . 
operation  of  any  system  or  piece  of 
equipment  designtd  for  the  prevention  or 
mitigation  of  accidents  and  transients.  As  a 
result,  no  new  opsnting  modes  are 
introduced  from  which  a  new  type  accident 
becomes  possibla  Existing  systems  will 
continue  to  be  operated  per  present  design 
basis  assumption^! 

The  proposed  P/T  limits  were  generated 
from  the  evaluation  of  the  material  capsule 
removed  during  t^  fidl  outage  of  1996  using 
the  NRC-approvedj  methods  described  in 


WCAP-14040-NP-A,  Revision  2.  As  a  result, 
these  limits  include  the  latest  available 
information  on  the  reactor  vessel  materials. 
Furthermore,  they  will  continue  to  be 
monitored  per  the  requirements  of  the  TS 
and  10  CFR  50,  Appendices  G  and  H.  For  the 
above  reasons,  the  changes  do  not  create  the 
possibility  of  a  new  type  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  purpose  of  the  P/T  limits  is  to  avoid 
a  brittle  fracture  of  the  reactor  vessel.  As 
such,  material  capsules  are  removed 
periodically  to  determine  the  effects  of 
neutron  irradiation  on  the  reactor  vessel 
materials.  This  change  to  the  Callaway  curves 
is  proposed  to  incorporate  the  evaluation 
results  of  the  latest  capsule  removed  during 
the  fall  outage  of  1996.  Accordingly,  these 
curves  represent  the  latest  information 
available  on  the  reactor  vessel  materials. 

Also,  the  curves  were  generated  using  the 
approved  methodologies  of  10  CFR  50, 
Appendix  G. 

The  Cold  Overpressure  Mitigation  System 
Curve  (Figure  3.4-4]  is  also  revised  to  reflect 
exposure  deptendencies.  This  curve  was 
generated  for  20  EFPY  using  approved 
methodologies  and  reflects  the  results  of  this 
latest  material  capsule  report.  Utilizing  the 
methodology  set  forth  in  ASME  Section  XI, 
Appendix  G,  which  includes  the  provisions 
of  Code  Case  N-514,  and  10  CFR  50, 
Appendices  G  and  H  ensures  that  proper 
limits  and  conservative  safety  factors  are 
maintained. 

The  proposed  changes  do  not  affect  the 
evaluation  of  any  FSAR  Chapter  15  transient 
and  accident.  Furthermore,  the  proposed 
change  does  not  affect  the  operation  of 
systems  or  equipment  important  to  safety. 

The  Limiting  Condition  for  Operation  of 
Specification  3.4.9  will  not  change.  Also,  no 
TS  surveillance  or  surveillance  frequencies 
are  revised  as  a  result  of  this  Technical 
Specification  sulnnittal,  besides  the  fact  that 
the  P/T  surveillance  will  now  refer  to  the 
revised  curves.  Procedures  regarding  the 
monitoring  of  the  P/T  limits  during  reactor 
startup,  cooldown,  and  leakage  testing  will 
not  change  as  a  result  of  this  proptosed 
Technical  Specification  change  with  respect 
to  frequency  of  the  surveillance  or  the 
methods  used  to  pwrform  the  surveillance. 
Thus,  the  P/T  limits  will  continue  to  be 
surveilled  as  before  pier  the  same  procedures 
and  at  the  same  frequencies. 

No  other  Technical  Specifications  are 
affected  by  the  proposed  revision.  The 
margin  of  safety  to  any  Technical 
Specification  safety  limit  therefore  is  not 
reduced.  For  the  above  reasons  the  new 
curves  do  not  represent  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 


Library,  710  Court  Street,  Fulton, 
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Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington.  D.C.  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1. 
.  Callaway  County,  Missouri 

Date  f'*  -f ,  licaUon  request:  October 
31, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  engineered  safety  features  actuation 
system  (ESFAS)  Functional  Unit  6.f, 
Loss  of  Offsite  Power-Start  Turbine- 
Driven  Pimip,  in  Technical 
Specification  Tables  3.3-3,  3.3-4,  and 
4.3-2.  The  tables  would  be  revised  to 
create  separate  functional  units  for  the 
analog  and  digital  portions  of  the 
ESFAS  function  associated  with  starting 
the  turbine-driven  auxiliary  feedwater 
pump  (TDAFP)  upon  a  loss  of  offsite 
power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  prop>osed  change  does  not  involv* 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  {>erformance  will 
remain  within  the  bounds  of  the  previously 
pertonaed  accident  analyses  since  no 
hardware  changes  are  propmsed.  The 
recognition  that  different  opwrability  and 
surveillance  requirements  apply  to  analog  vs. 
digital  circuitry  does  not  imp>act  any 
previously  analyzed  accidents.  The  propx>sed 
change  will  not  affect  any  of  the  analysis 
assumptions  for  any  of  the  accidents 
previously  evaluated.  The  propxMed  change 
does  not  alter  the  current  method  or 
procedures  for  meeting  the  surveillance 
requirements  in  Table  4.3-2.  The  prop>osed 
change  will  not  affect  the  probability  of  any 
event  initiators  nor  will  the  propmsed  change 
affect  the  ability  of  any  safety-related 
equipment  to  i>erfbrm  its  intended  function. 
There  will  be  no  degradation  in  the 
{)erformance  of  nor  an  increase  in  the  number 
of  challenges  impxMed  on  safety-related 
equipment  assumed  to  function  during  an 
accident  situation.  Therefore,  the  prop>osed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
px>ssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  p>erforms  its 
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safety  function.  The  separation  of  analog  and 
digital  portions  of  Functional  Unit  6.f  will 
not  impact  the  nonnal  methtxi  of  plant 
operation. 

The  operability  requirements,  ACTION 
Statement,  and  surveillance  requirements  for 
the  analog  portion,  new  Functional  Unit 
6.£.1).  are  identical  to  those  of  Functional 
Unit  8.a,  while  the  requirements  for  the 
digital  pcwtion,  new  Functional  Unit  6.f.2), 
are  consistent  with  the  current  Technical 
Specifications,  other  than  the  new  ACTION 
Statement  39  provisions  that  defer  to  the 
TDAFP  Specification  3.7.1.2  requirements 
and  the  performance  of  a  TADOT  during 
appropriate  plant  conditions.  These  changes 
do  not  change  any  ESFAS  design  standards 
and  are  appropriate  for  digital  functions  such 
as  this.  No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  change.  Therefore,  the  pro()osed  change 
does  not  create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of^fet" 

The  proposed  change  does  not  affect  the 
acceptance  criteria  for  any  analyzed  even 
There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safet/^stem 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  Coimty  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  N.W., 
Washington,  D.C  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  request:  October 
31, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  Tables 
2.2-1,  4.3-1.  and  3.3-4,  as  well  as  their 
associated  Bases,  in  order  to  reduce 
repeated  alarms,  rod  blocks,  and  partial 
reactor  trips  that  continue  to  manifest 
themselves,  especially  during  beginning 
-of  cycle  operation  following  refueling 
outages!  Besides  the  potential  for 
distracting  operator  attention  away  from 
more  safety  significant  evolutions,  these 


occurrences  have  also  led  to  power 
reductions  during  surveillance  testing  in 
order  to  avoid  reactor  trips,  since  the 
channel  being  tested  is  placed  in  the 
tripped  condition.  These  changes  to 
various  setpoint  terms  associated  with 
the  overtemperature  delta  T,  overpower 
delta  T.  and  steam  generator  (SG)  water 
level  low-low  vessel  delta  T  (Power-1 
and  Power-2)  reactor  trip  and  auxiliary 
feedwater  (AFW)  start  engineered  safety 
feature  actuation  system  (ESFAS) 
fActions  will  improve  plant  operations 
and  reduce  the  potential  for 
imnecessary  reactor  trips,  with  no 
detrimental  effect  on  the  plant's  safety 
analysis  or  licensing  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
perfoimed  accident  analyses  since  no 
hardware  changes  are  proposed.  The 
protection  systems  will  continue  to  function 
in  a  manner  consistent  with  the  plant  design 
basis.  The  proposed  changes  will  not  affect 
any  of  the  analysis  assumptions  for  any  of  the 
accidents  previously  evaluated.  The 
proposed  changes  will  not  affect  the 
probability  of  any  event  initiators  nor  will 
the  proposed  changes  affect  the  ability  of  any 
safety-related  equipment  to  perform  its 
intended  function.  There  will  be  no 
degradation  in  the  performance  of  nor  an 
increase  in  the  number  of  challenges 
imposed  on  safety-related  equipment 
assumed  to  function  during  an  accident 
situation.  There  will  be  no  change  to  normal 
plant  operating  p>arameters  or  accident 
mitigation  capabilities.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  are  no  hardware  chuiges 
associated  with  this  license  amendment  nor 
are  there  any  changes  in  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  The  normal 
manner  of  plant  operation  is  unchanged.  The 
Overtemperature  delta  T  Allowable  Value 
increase  is  justified  by  the-use  of  existing 
setpoint  margin  and  elimination  of 
conservatisms  not  required  by  the  safety 
analysis  and  licensing  basis.  There  will  be  a 
reduction  in  the  incidence  of  alarms,  rod 
stops,  and  partial  reactor  trips.  There  will 
also  be  less  of  a  need  to  reduce  power  during 
on-line  surveillance  testing.  These  changes 
represent  substantial  plant  operational 
improvements. 


No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  mtroduced  as  a  result  of 
these  changes.  There  will  be  noad^^erse  efbct 
or  challenges  imposed  on  any  safety-related 
system  as  a  result  of  these  changes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affsct  the 
acceptance  criteria  for  any  analyzed  event 
nor  is  there  a  change  to  any  Safety  Analysis 
Limit  (SAL).  Maintaining  the  SAL  preserves 
the  margin  of  safety. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  the 
overpower  limit,  DNBR  limits,  Fq.  F(delta)H. 
LOCA  PCT.  peak  local  power  density,  or  any 
other  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  Coimty  Public 
Library,  710  Court  Street^  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  D.C  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County. 
Washington 

Date  of  amendment  request: 
December  4, 1997. 

Description  of  amendment  request: 
This  amendment  as  reflected  in  Section 
2.1.1.2  of  the  Technical  Specifications 
would  continue  the  use  of  the  existing 
Siemens  Power  Corporation  minimiun 
critical  power  ratio  (MCPR)  safety  limits 
for  Cycle  14  and  would  change  the  Asea 
Brown  Boveri  (ABB)  MCPR  safety  limit 
for  single  loop  operation  from  1.08  for 
Cycle  13  to  1.09  for  Cycle  14. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
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couequences  of  «4i  accident  praviously 
evaluated? 

The  probabilkj  of  an  evaluated  accident  is 
derived  fitua  the  i^ohabiiities  of  the 
individual  precuii|on  to  that  accident  The 
oonsequflDoaa  <rffcta  evaluated  accident  an 
detennined  by  thU  c^erahility  of  plrat 
systems  desiyiei^  to  mitigate  those 
consequences.  Lis^its  have  been  established 
consistent  with  NitC  approved  methods  to 
ensuie  that  fuel  porfonnance  during  nwrnal, 
transient,  and  acoiident  conditions  is 
acceptable.  The  i»oposed  Technical 
Spedficatieos  an^dment  continues  the  use 
of  conservatively  «stablished  ATRIUM-9X 
MCPR  safety  limiU  for  WNP-2  such  that  the 
fuel  is  protected  during  normal  operation  as 
well  as  during  plant  transients  or  anticipated 
operational  occutrences. 

The  probability  of  an  evaltiated  accident  is 
not  increased  by  tl^e  continued  use  of  the 
interim  ATRIUMf-0X  MCPR  safety  limit  of 
1.13  (two  loop  opjdration)  or  1.14  (single  loop 
operation)  or  from  changing  the  ABB  single 
loop  MCPR  safety  limit  of  1.08  (Cycle  13)  to 
1.09  (Cycle  14).  The  changes  do  not  require 
any  physical  plant  modifications,  physically 
a&ct  any  plant  component,  or  entail  changes 
in  plant  operation.  The  increase  in  single 
loop  MCPR  safety  limit  is  attributed  to  a 
slightly  mc»e  conservative  assembly  power 
distribution  used  lih  the  Cycle  14  calculations 
following  ABB  stiidard  methodology.  While 
the  Cycle  13  result  is  also  conservative,  the 
increase  in  Cycle  14  is  intended  to 
accommodate  small  cycle  to  cycle  variability. 
Therefore,  no  individual  precursors  of  an 
accident  are  affected. 

This  Technical  Specification  amendment 
proposes  to  continue  using  the  interim  MCPR 
safety  limits  forAfTRIUM-9X  fuel  to  protect 
the  Kiel  during  ndiinal  operation  as  well  as 
during  plant  tranditots  or  anticipated 
operational  occurrences.  The  method  that  is 
used  to  determine  the  ATRIUM-9X  additive 
constant  imcertainty  is  conservative,  such 
that  the  resulting  literim  ATRIUM-9X'MCPR 
safety  limits  are  high  enough  to  ensure  that 
less  than  0.1%  .of  ||e  fuel  rods  are  expected 
to  experience  boiliAg  transition  if  the  limit  is 
not  violated.  Using  NRC  approved 
methodology,  AB^has  utilized  these  interim 
values  as  the  basi4  for  the  Cycle  14  safety 
limit  for  the  co-resident  ATRIUM-9X. 
Operational  limits  have  been  established 
based  on  the  interbi  ATRIUM-QX  MCPft 
safety  limits  to  eni«re  that  the  safety  limits 
are  not  violated.  This  vnll  ensure  that  the 
fuel  design  safety  criteria  (more  than  99.9% 
of  the  fuel  rods  avoid  transition  boiling 
during  normal  o(>eration  as  well  as 
anticipated  ofterational  occurrences)  is  met. 
In  addition,  since  the  operability  of  plant 
systems  designed  to  mitigate  any 
consequences  of  acfudents  have  not  changed, 
the  consequences  of  an  acciaent  previously 
evaluated  are  not  Expected  to  increase. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  eiccident  previously 
evaluated? 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  niore  new  precursors  of 
that  accident  New  Occident  precursors  may 
be  created  by  modli  ications  of  the  plant 


configuration,  <nr  lading  rK^tm^tf  Iq 
allowable  modes  of  operation.  Thb  Technical 
Spedfication  siteiittal  doee  not  invohre  any 
modifications  of  the  plant  configuration  or 
allowable  modes  of  operation.  This  Technical 
SfadSatioa  changt  continues  the  me  of 
added  cooaervitiam  in  the  ATRIUM-9X 
MCPR  safety  limits  which  resulted  from 
analytical  changes  and  use  trfan  expended 
database.  Also.  ABB  has  calculated  single 
loop  MCPR  safety  limit  [which  is]  about 
a006  greater  in  Cycle  14  than  was  used  in 
Cycle  13.  The  increase  in  single  loop  MCPR 
safety  Ihnit  is  attributed  to  a  slightly  more 
conservative  assembly  power  distribution 
used  in  the  Cycle  14  calculations  following 
ABB  standard  methodology.  While  the  Cycle 

13  result  is  also  conservative,  the  increase  in 
Cycle  14  is  intended  to  accommodate  small 
cycle  to  cycle  variabiUty.  Therefore,  no  new 
precursors  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  continued  use  of  interim  MCPR  sefety 
limits  provides  a  margin  of  safety  by  ensuring 
that  less  than  0.1%  of  the  rods  are  expected 
to  be  in  boiling  transition  if  the  MCPR  limit 
is  not  violated.  These  interim  limits  are  based 
on  calculations  by  SPC  using  the  revised 
ATRIUM-9X  additive  constant  uncertainty. 
These  calculations  are  based  on  a  larger  pool 
of  data  than  previous  calculations  (527  data 
points  versus  82  data  points).  Additionally, 
the  revised  additive  constant  uncertainty  has 
been  conservatively  applied  in  the 
calculation  of  the  interim  ATRIUM-9X 
MCPR  safety  limits  resulting  in  more 
restrictive  limits. 

The  calculated  single  loop  MCPR  safety 
limit  results  are  about  0.006  greater  for  Cycle 

14  than  they  were  for  Cycle  13.  The  increase 
in  single  loop  MCPR  safety  limits  is 
attributed  to  a  slightly  more  conservative 
assembly  power  distribution  used  in  the 
Cycle  14  calculations  following  ABB 
standard  methodology.  Because  the  fuel 
design  safety  criteria  of  more  than  99.9%  of 
the  fuel  rods  avoiding  transition  boiling 
during  normal  operation  as  well  as 
anticipated  operational  occurrences  is  met, 
there  is  not  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards  - 
consideration. 

Local  Public  Document  Room 
location:  Richland  Pubhc  Library,  955 
Northgate  Street.  Richland,  Washington 
99352. 

Attorney  for  licensee:  Peny  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 


Prarkmsly  Published  NotkM  of 
ConaidaratiaB  of  laMMBc*  of 
AmmdBMnts  to  Facility  (^Mratiiig 
IJnaaaea,  Propeoed  No  Significant 
Haxards  Considaralioa  DBtnminatioii, 
and  Opportwytjr  Car  a  Roaring 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above,  lliey  were  pubUshed  as 
individual  notices  either  because  time 
did  not  allow  the  CommissicHi  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  die  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Public  Senrice  Electric  &■  Gas  Company. 
Docket  No.  50-272.  Salem  Nuclear 
Generating  Station.  Unit  No.  1,  Salem 
County,  New  Jersey 

Date  of  amendment  request: 
December  11, 1997. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  provide  a  one-time  change  to  the 
Technical  Specifications  to  allow 
purging  of  the  containment  during 
Modes  3  (Hot  Standby)  and  4  (Hot 
Shutdown]  upon  return  to  power  from 
the  current  refueling  outage  (1R13). 

Date  of  publication  of  individual 
notice  in  Federal  Register:  December  18, 
1997  (62  PR  66397). 

Expiration  date  of  individual  notice: 
January  20, 1998. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Diuing  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
detennined  for  each  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detenninatioa, 
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and  C^»portuDity  for  A  Heuiog  ia 
connection  winh  these  actkms  was 
puUishMl  in  tlie  Federal  FugielT  — 
indicated. 

Unless  othenwise  indicated,  the 
Commission  has  detenaiaed  that  these 
amendments  satisfy  tlie  criteria  for 
categiMical  exclusion  in  aocordanoe 
with  10  CFR  51.22.  Therefore,  pursuaat 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  drcumstanoes 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  appUcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  application  for  amendments: 
May  6, 1997,  as  supplemented  on  July 
30, 1997. 

Brief  description  of  amendments:  The 
amendments  will  change  Technical 
Specification  3/4.7.5,  "Ultimate  Heat 
Sink"  and  the  associated  Bases  to 
support  steam  generator  replacement 
and  incorporate  recent  Ultimate  Heat 
Sink  (UHS)  design  evaluations. 

Date  of  issuance:  December  12, 1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  95  and  95. 

Facility  Opemting  License  Nos.  N^- 
37  and  NPF-66:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Ragiater  July  2, 1997  (62  FR  35847). 
The  July  30, 1997.  sutntuttal  provided 
additional  clarifying  informatimi  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  QKnmission's  related  evaluation 
of  the  amendments  is  contained  in  a 
SaCsty  Evaluation  dated  December  12. 
1«97. 

No  wgnifkaint  hazards  consideratian 
oomiiients  received:  No. 

Local  Fi^btic  Document  Room 
locmtkm:  Byroo  Pid>iic  Library  District, 
108  N.  Franklin.  P.O.  Box  434.  Byron. 
OHbois  61010. 


I  EUtem  Campany, 
Docket  Nos.  50-2i7  mtd  50-249, 
Dntden  Micfeor  Amw  Station,  Units  2 
atd  3.  Grundy  County.  Minois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rode  Island  CouiOy,  Illinois 

Date  of  application  for  amendments: 
Septerafaiw  30. 1997. 

Brief  description  of  amendments:  The 
amendments  would  add  a  new 
Technical  Specification  (TS)  Section  3/ 
4.12.C  and  associated  bases  to  allow 
certain  reactw  coolant  pressure  tests  to 
be  pedtmned  in  MODE  4  when  the 
reactor  pressure  vessel  requires  testing 
at  temperatures  greater  than  212  degrees 
Fahrenheit.  This  temperatiire  normally 
corresponds  with  MODE  3. 

Date  o/ issuance;  January  5, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  80  days. 

Amendment  Nos.:  164, 159, 179  and 
177. 

Facility  Operating  License  Nos.  DPB- 
19,  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  19, 1997  (62  FR 
61839).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safaty  Evaluation  dated 
January  5, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris.  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
April  24, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  the  inservice 
inspection  requirements  associated  with 
steam  generator  tube  sleeves. 

Date  (^issuance:  December  23, 1997. 

Effective  date:  December  23, 1997. 

Amendment  No.:  187. 

Facility  Operating  Licatse  No.  NPF-6: 
Amendinent  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Register  July  16, 1997  (62  FR  38134). 

The  Commission's  rriated  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23. 
1997. 

No  significant  hazards  considovtion 
conunents  received:  No. 


Local  Putdic  Document  Boom 
location:  Tomlinson  library,  Arkansas 
Tech  Univwsity.  RussellviUe,  AR  72801. 

Entargy  Gulf  States,  Inc.,  O^un  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc..  Docket  No.  50-456, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  October 
15, 1997. 

Brief  description  of  amendment:  Tha 
amendment  revises  the  license  tiTxeflact 
the  transfer  of  the  30-percent  imdividad 
ownership  interest  in  the  River  Bend 
St^on,  Unit  No.  1  from  Cajun  Electric 
Power  Cooperative,  Inc.  to  Entergy  Gulf 
States,  Inc.  The  transfer  was  approved 
by  Order  dated  November  28, 1997, 
which  was  published  in  the  Federal 
Register  on  December  5, 1997  (62  FR 
64404). 

Date  of  issuance:  Deoen^r  23, 1997. 

Effective  date:  December  23, 1997. 

Amendment  No.:  101. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
operating  license. 

Date  ^initial  notice  in  Federal 
Register  October  24. 1997  (62  FR 
55432). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  23. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  LA  70803. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
July  18, 1997,  as  supplemented 
September  12  and  October  25, 1097. 

Brief  description  of  amendment: 
Establish  a  new  Low-Temperature 
Overpressure  Protectiim  Technical 
Specification  (TS). 

Date  of  issuance:  December  22, 1997. 

Effective  date:  December  22. 1997. 

Amendment  No.:  161. 

Facility  Operating  License  No.  DPR- 
31:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Fadaral 
Register  August  13, 1997  (62  FR  43369) 
The  supplemental  letters  dated 
September  12  and  October  25, 1997  did 
not  change  the  initial  no  significant 
hazards  consideration  detonnination  or 
expand  the  scope  of  the  initial  notica. 

The  CcMBmission's  related  evakuUioa 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1997. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  RiV^r,  Florida  34428. 

Florida  Potverj  Corporation,  et  al.. 
Docket  No.  50^02.  Crystal  River  Unit 
No.  3  Nuclear^nerating  Plant,  Citrus 
County,  Florid^ 

Date  of  application  for  amendment: 
July  29, 1997,  lis  supplemented  October 
29, 1997.  I 

Brief  description  of  amendment:  The 
amendment  revises  die  Post-Accident 
M(niitoring  Instrumentation  Technical 
Specification  (TS). 

Date  of  issuance:  December  22, 1997. 

Effective  daff:  December  22, 1997. 

Amendment  |iVb..- 162. 

Facility  Optitating  License  No.  DPR- 
31:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register  August  13. 1997  (62  FR 
43369). 

Hie  suppleinental  letter  October  29, 
1997  did  not  (Change  the  initial  no 
significant  ha^^rds  consideration 
determinationi. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  CoasUl  Region  Library,  8619 
W.  Crystal  Rivj^,  Florida  34428. 

Florida  Power  and  Light  Company, , 
Docket  Nos.  50^250  and  50-251,  Turkey 
Point  Plant  UMts  3  and  4,  Dade  County, 
Florida  I 

Date  ofappwation  for  amendments: 
F^ruary  24, 11997,  as  supplemented  on 
April  24  and  December  4, 1997. 

Brief  descrijfpon  of  amendments:  The 
admendmentsjdiange  technical 
specification  sleiction  6.9.1.7,  Core 
Ciperating  Limtib  Report,  to  reflect  use 
of  the  Westinghouse  Best  Estimate  Large 
Bnek  Loss-of-qoolant  Accident  (LOCA) 
methodology  ibr  large  break  LOCA 


analysis,  inch 

documraits. 
Date  ofissui 
Effective  dot 
Amendmeni  \ 
Facility  i 


\  supporting 


fice:  December  20, 1997. 
f :  December  20. 1997. 
Jos.:  195  and  189. 
iting  Licenses  Nos.  DPR- 
31  and  DPR-4fi  Amendments  revised 
the  TS.  I  i 

Date  of  initial  notice  in  Federal 
Register  June  141, 1997  (62  FR  30631).  By 
letter  dated  Dooember  4, 1997,  the 
licensee  provided  additional 
information  wluch  did  not  affect  the 
original  no  significant  hazards 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safisty  Evaluation  dated  December  20, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami. 
Florida  33199. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
October  7. 1997,  as  supplemented 
December  17, 1997. 

Brief  description  of  amendment: 
Technical  Specifications  4.6.1.1, 3/ 
4.6.1.2,  and  3/4.6.1.3  require  the  testing 
of  the  ccMitainment  to  verify  leakage 
Umits  at  a  specified  test  pressure.  The 
amendment  (1)  modifies  the  list  of 
valves  that  can  be  opened  in  Modes  1 
through  4,  (2)  removes  a  footnote  on 
Type  A  testing,  and  (3)  makes  editorial 
changes  to  the  Technical  Specifications 
and  makes  changes  to  the  associated 
Bases  sections. 

Date  of  issuance:  December  18, 1997. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications.  Date  of  initial  notice  in 
Federal  Register 

November  5, 1 997  (62  FR  5991 7)  The 
December  17, 1997,  letter  provide 
clarifying  information  that  did  not 
change  the  October  7, 1997,  application 
and  the  initial  proposed  no  significant 
hazards  consideration  dftermination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Decmnber  18, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Watedbrd  Library,  ATTN:  Vince 
Juhano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station.  Unit  No.  1,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  6. 1997. 

Brief  description  of  amendment:  The 
requested  changes  would  increase  the 
allowable  band  for  control  and 
shutdoMm  rod  demanded  position 
versus  indicated  position  from  plus  or 


minus  12  steps  to  plus  or  minus  18 
steps  when  the  power  level  is  not 
greater  than  85%  rated  thermal  power. 
The  changes  have  already  been 
approved  for  Salem  Unit  2  in 
Amendment  No.  183,  issued  September 
10, 1997,  as  an  exigent  amendment. 

Date  of  issuance:  December  22,^1997. 

Effective  date:  December  22, 1997. 

Amendment  No.:  202. 

Facility  Operating  License  No.  DPR- 
70:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rcpster  November  19, 1997  (62  FR 
61845). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22. 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296  Browns  Ferry 
Nuclear  Plant,  Uruts  2.  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendment: 
June  19, 1997,  with  additional 
information  provided  on  August  15. 
1997  (TS  391T). 

Brief  Description  of  amendment:  The 
amendmmts  revise  the  Technical 
Specifications  (TS)  to  temporarily 
extend  the  allowed  outage  time  for  the 
emergency  diesel  generators  fiom  7  to 
14  days  to  permit  completion  of 
preventive  maintenance. 

Date  of  issuance:  December  22, 1997. 

Effective  Date:  Decembm  22, 1997. 

Amendment  Nos.:  250  and  209. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendment  revised  the 
TS. 

Date  of  initial  notice  in  Federal 
Register  July  30, 1997  (62  FR  40858). 

"Hie  additional  information  provided 
on  Augiist  15, 1997  does  not  affect  the 
stafTs  proposed  finding  of  no  significant 
hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22. 
1997. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
Location:  Athens  Public  library,  405  E. 
South  Street,  Athens,  Alabama  35611. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station.  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  July -9, 
1996  (TXXX-96393),  as  supplemented 
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on  December  12. 1997  (TXXX-97268). 
(The  supplement  contains  clarifying 
information  and  does  not  change  the 
staff's  original  proposed  no  significant 
hazards  determination.) 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  3.3-3,  "Engineered  Safety 
Features  Actuation  System 
Instrumentation  Trip  Setpoints."  The 
proposed  changes  would  increase  the 
minimum  allowable  value  of  the  Unit  1 
Steam  Line  Pressure — Low  Safety 
In)ection  and  Steam  Line  Isolation 
functions.  These  changes  are  needed  to 
ensure  that  the  instrumentation  error  is 
properly  accounted  for  in  the  TSs. 

Date  of  issuance:  I>ecember  30, 1997. 

Effective  date:  December  30, 1997,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  56;  Unit  2 — 
Amendment  No.  42. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-39:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiiter  February  12, 1997  (62  FR 
6579)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  30, 1997. 

No  significant  hazards  consideration 
comments'received:  No. 

Local  Public  Document  Room 
/ocation;  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  TX  76019. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Commission. 
EUnor  G.  Adensam. 

Acting  Director,  Division  of  Reactor  Projects — 
JH/TV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-753  Filed  1-13-98;  8:45  am] 
CODE  78M-19-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Proposed  Revisloh  of  OMB  Circular  A- 
97 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Propo«<id  revision  of  OMB 
Circular  A-97. 

SUMMARY:  The  Office  of  Management 
and  Budget  requests  agency  and  public 
comments  on  a  proposed  revision  of 
OMB  Circular  No.  A-97,  "Rules  and 
Regulations  Permitting  Federal  Agencies 
to  Provide  Specialized  or  Technical 
SarvioH  to  State  and  Local  iJnits  of 
GovHBinent.  Under  Title  m  of  the 


Intergovernmental  Cooperation  Act  of 
1968."  The  proposed  revision 
establishes  and  updates  Circular  A-97 
requirements  with  regard  to  the 
provision  or  receipt  of  commercial 
support  services  to  or  fit>m  Federal 
agencies  and  State  and  local 
governments.  Circular  A-97  was  issued 
on  April  29, 1969,  and  was  last  revised 
on  March  27, 1981. 

DATES:  Agency  and  public  comments  are 
due  to  the  Office  of  Management  and 
Budget  (OMB)  not  later  than  March  16, 
1998. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Budget  Analysis  and 
Systems  Division,  NEOB  Room  6002, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Washington,  D.C. 
20503.  FAX  terminal  comments  may  be 
sent  to  (202)  395-7230. 
AVAILABILITY:  Copies  of  Circular  A-97 
may  be  obtained  by  contacting  The 
Executive  Office  of  the  President,  Office 
of  Administration,  Publications  Office, 
Washington,  D.C.  20503.  at  (202)  395- 
7332. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Budget  Analysis  and  Systems  Division, 
NEOB  Room  6002,  Office  of  * 

Management  and  Budget,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503, 
Telephone  Number:  (202)  395-6104, 
FAX  Niunber  (202)  395-7230. 
BACKGROUND:  Circular  A-97  has  become 
an  integral  part  of  the  Federal 
privatization  and  outsoiucing 
discission.  Federal  support  to  meet 
State  and  local  workload  requirements 
has  been  suggested  for  a  wide  range  of 
cpmmercial  services,  including  payroll 
services,  background  investigations 
services,  leasing  management,  fleet 
management,  geodetic  and  mapping 
services,  prison  requirements  and  health 
care  services.  Economies  of  scale, 
similarities  of  purpose  and  approach, 
and  the  possibility  of  a  partnerahip  to 
meet  common  data  requirements  suggest 
there  may  be  opportunities  for  Federal 
or  State  and  local  taxpayer  savings.  On 
the  other  hand,  sp>ecial  care  must  be 
taken  to  ensure  that  the  Federal 
Government  does  not,  lumecessarily, 
become  a  reimbursable  competitor  with 
or  otherwise  displace  private  sector. 
State  or  local  employees.  To  address 
these  concerns,  OMB  has  prepared  a 
revised  and  updated  CirciUar  A-97. 
OMB  requests  comments  on  this 
revision. 

Franklin  D.  Raines. 
Director. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Rules  and  regulations 
permitting  Federal  agencies  to 


provide  specialized  or  technical 
services  to  State  and  local  units  of 
government  imder  Title  m  of  the 
Intergovernmental  Cooperation  Act  of 
1968 

1.  Purpose 

This  Circular  promulgates  the  rules 
and  regulations  that  the  Director  Of  the 
Office  of  Management  and  Budget 
(OMB)  is  authorized  to  issue  pursuant  to 
Section  302  of  the  Intergovernmental 
Cooperation  Act  of  1968  (Pub.  L.  90- 
577;  82  Stat.  1102).  It  also  provides  for 
the  coordination  of  the  action  of  Federal 
departments  and  agencies  (hereinafter 
referred  to  as  "Federal  agencies")  in 
exercising  the  authority  contained  in 
Title  in  of  said  Act  as  directed  by  the 
President's  Memorandum  of  November 
8. 1968  (33  FR  16487). 

"2.  Background 

a.  Title  III  of  the  Intergovernmental 
Cooperation  Act  of  1968  is  intended  to: 

1.  Encoiuage  intergovernmental 
cooperation  in  the  conduct  of 
specialized  or  technical  services  and 
provision  of  fiacilities  essential  to  the 
administration  of  State  or  local 
governmental  activities. 

2.  Enable  State  and  local  governments 
to  avoid  uimecessary  duplication  of 
special  service  fimctions. 

3.  Authorize  Federal  agencies  that  do 
not  have  such  authority  to  provide 
reimbiusable  specialized  and  technical 
services  to  State  and  local  governments. 

b.  Title  in  of  the  Act  authorizes  the 
head  of  any  Federal  agency,  upon  a 
written  request  from  a  State  or  political 
subdivision  thereof,  to  provide 
specialized  or  technical  services,  upon 
payment  to  the  Federal  agency  by  the 
unit  of  government  making  the  request, 
of  salaries  and  all  other  identifiable 
direct  and  indirect  costs  of  performing 
such  services.  These  co^  shall  be 
established  in  accordance  with  all 
applicable  statements  of  Federal 
fiiiancial  accoimting  standards. 

c.  Title  m  of  the  Act  requires  that: 

1.  Any  services  provided  purauant  to 
Title  ni  shall  include  only  those  that  the 
Director  of  the  Office  of  Management 

-  and  Budget  through  rules  and 
regulations  determines  Federal  agencies 
have  special  or  unique  competence  to 
provide. 

2.  The  Director's  rules  and  regulations 
shall  be  consistent  with,  and  in 
furtherance  of.  the  Government's  policy 
of  reljring  on  the  private  enterprise 
system  to  provide  those  services  that  are 
reasonably  and  expeditiously  available 
through  ordinary  business  channels. 

3.  All  mcmeys  received  by  any  Federal 
agency  in  payment  of  fiimishing 
specialized  and  technical  services  \mder  - 
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Title  in  of  the  Act  shall  be  deposited  to 
the  credit  of  the  principal  appropriation, 
franchise  or  wcffldng  capital  fund  from 
which  the  cost  of  providing  such 
services  has  bean  paid  or  is  to  be 
charged.  jj 

4.  The  head  of  any  Federal  agency 
shall  furnish  a^iiiually  to  the  D&ector  a 
sununary  report  on  the  scope  of  the 
services  providM  under  Title  m. 

3.  Reservation  of  Existing  Authority 

The  authority^  contained  in  Title  in  of 
the  Act  and  thu  Circular  is  in  addition 
to.  and  does  n<M  supersede,  any  existing 
and  specific  aultiority  now  possessed  by 
any  Federal  agebcy  with  reqiect  to 
funiishing  services,  whether  on  a 
reimbursable  0(r  non-reimbursable  basis, 
to  State  and  lotal  units  of  govemmait. 
The  requiremedts  and  additions 
contained  in  tliis  Circular  shall  not 
apply  to  Servian  spedfioally  provided 
in  accordance  with  existing  statutory 
authorities. 

4.  Definitions 

For  piirpose^  bf  this  Circular  a.  The 
term  State  meflpas  any  of  the  several 
States  of  the  iMted  States,  the  District 
of  Columbia,  thf  Conmionweahh  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  Sttites,  or  any  agency  or 
instrumentality  of  a  State,  but  does  not 
include  the  governments  of  the  political 
subdivisions  o^a  State. 

b.  The  terms  political  subdivision  or 
local  govoTuntait  mean  a  local  unit  of 
government,  injdluding  specifically  a 
county.  municIjUlity.  dty.  town, 
town^p.  or  a  bbhool  or  other  special 
district  created  by  or  pursuant  to  State 
kw.  at  combinatians  thereot 
.    a  Speciality  or  technical  services 
means  statisticel  and  other  studies  and 
compilations,  development  projects, 
technical  tests  and  evaluations,  surveys, 
reports,  documcpts,  or  any  other  similar 
service  functiooB  that  a  Federal  agency 
is  uniquely  eqit%^>ed  and  authorized  by 
law  to  perform.  Specialized  or  technical 
services  do  not  include  cc«nmon 
administrative  |slipport  services. 

5.  Policy  j  t 

Federal  agencies  will  cooperate  to  the 
maximum  extent  possible  with  State 
and  local  imits  of  government  to 
provide  the  ^MlQialized  or  technical 
services  as  may  be  authorized.  Such 
services  shaU  generally  supplement,  not 
supplant  existilig  services,  and  Federal 
agencies  should  not  provide  services 
with  full  reimbursement  imder  this 
Circular  that  httte  heretofore  been 
furnished  for  lei^  than  full 
reimbursement  ilnder  other  authorities, 
unless  specifically  requested  to  do  so  by 
the  Director  of  CMB. 


6.  Types  of  Services  That  May  Be 
Provided 

a.  It  is  hereby  determined  that  Fede?kl 
agencies  have  the  special  competence  to 
provide,  and  may  provide,  the  following 
specialized  or  tedmlcal  services  and 
facilities  related  thereto,  pursuant  to 
Tide  in  of  the  Intergovernmental 
Cooperation  Act  of  1968: 

1.  Any  existing  statistical  or  other 
studies  and  oompilaticms.  where  the 
data  gathering  is  conducted  as  a  joint 
effort  to  meet  the  CHigoing  requirements 
of  both  a  Federal  and  a  State  or  local 
government  requirement.  This  authority 
shall  not  extend  to  State  or  local  data 
requests  to  conduct  Federal  surveys  or 
other  compilations  in  advance  of 
Federal  schedules  for  collecting  the 
same  data  or  compilations,  imless 
specifically  approved  by  C^4B. 

2.  Preparation  of  vmique  statistical 
and  other  studies  and  compilations, 
tests  and  evaluations,  surveys,  reports, 
and  documents,  and  assistance  in  the 
conduct  of  such  activities  and  in  the 
preparation  of  such  materials,  provided 
they  are  of  a  type  that  the  Federal 
agency  is  authorized  by  law  to  conduct 
(NT  prepare  for  itself 

3.  raghly  specialized  training  of  the 
type  that  the  Federal  agraicy  is 
authorized  by  law  to  condiKt  ha 
Federal  personnel  involved  in 
inherently  governmental  activities  or 
which  is  similw  to  such  training. 

4.  Technical  aid  in  the  preparati(m  of 
proposals  fcsr  develo[Hnent  and  (Abet 
projects  for  whidi  the  Federal  agracy 
provides  grants-in-aid  at  other 
assistance,  provided  such  aid  primarily 
strengthens  the  ability  of  the  recipient 
in  developing  its  own  capacity  to 
prepare  proposals. 

b.  Any  of  the  above  specialized  or 
technical  sravices  provided  to  the  States 
and  their  political  subdivisions  by 
existing  statutory  authorities  may  also 
be  provided  under  Title  m  of  the  Act 
md  the  terms  of  this  Circular. 

c.  If  a  Federal  agency  receives  a 
request  fw  specialized  or  technical 
services  that  are  not  covered  in 
subparagraph  "a."  above,  and  that  it 
believes  is  ccmsistent  witii  the  Act  and 
that  it  has  a  special  competence  to 
provide,  it  should  foirwaid  the  request  to 
the  Director  for  approval.  Similarly,  if 
there  is  doubt  as  to  whether  the  service 
requested  is  covered  by  subparagraph 
"a.,"  the  request  should  be  forwarded  to 
theXMrector  for  consideraticm. 

7.  Conditions  Under  Which  Services 
May  Be  Provided 

The  specialized  at  tedmical  services 
provided  undw  Tide  m  of  the  Act  and 
this  Circular  may  be  provided,  only 
under  the  following  conditions:    , 


a.  Such  services  will  be  provided  only 
to  the  States,  political  subdivisions 
thereof,  and  combinations  or 
associations  of  such  governments  or 
their  agencies  and  instrumentalities. 

b.  Such  services  will  be  provided  only 
upon  the  written  request  of  a  State  or  a 
political  subdivision  thereof.  Requests 
will  normally  be  made  by  the  chief 
executives  of  such  entities  and  will  be 
addressed  to  the  head  of  the  agency 
involved. 

c  Such  services  wriU  not  be  provided 
unless  the  agency  providing  the  services 
is  providing  similar  services  for  its  own 
use  and.  if  commercial  in  nature,  are 
being  provided  in  accordance  with  a 
cost  comparison  conducted  under  the 
policies  set  forth  in  the  Office  of 
Management  and  Budget's  Circular  No. 
A-76,  "Performance  of  Commercial 
Activities,"  (Revised  August  3, 1983) 
and  its  March  1996  Revised 
Supplemental  Handbook.  In  addition,  in 
accordance  with  the  policies  set  forth  in 
Circular  No.  A-76,  the  requesting  entity 
must  certify  that  such  services  cannot  be 
procured  reasonably  and  expeditiously 
by  it  through  ordinary  business 
channels. 

d.  Such  services  will  not  be  provided  "" 
if  they  require  any  additions  of  staff  or 

if  they  involve  outlays  for  additional 
equipment  or  other  facilities  solely  for 
the  purpose  of  providing  such  services. 

e.  Such  sovices  will  be  provided  only 
up<m  pajrment  or  provision  fat 
reimbursement  to  the  Federal  agency 
involved,  by  the  imit  of  government 
making  the  request,  of  salaries  and  all 
other  identifiable  direct  and  indirect 
costs  of  performing  such  services  to  the 
Federal  taxpayw.  For  cost  determination 
purposes.  Federal  agencies  wiU  be 
guided  by  the  policies  set  forth  in  the 
Statement  of  Federal  Financial 
Accounting  Standards  No.  4, 
"Managerial  Cost  Accounting  Concepts 
and  Standards,"  Circular  A-76,  as 
revised,  and  Circular  No.  A-2S,  "User 
Charges"  Quly  8. 1993),  or  subsequent 
guidance. 

t.  Any  payments  or  reimbursements 
received  by  Federal  agencies  for  the 
costs  of  such  services  will  be  deposited 
to  the  credit  of  the  |»incipal 
ai^ropriaticm,  franchise,  working 
capital  or  other  account  from  which  the 
costs  of  providing  the  services  have 
been  paid  or  are  to  be  charged. 

g.  In  the  event  a  request  for  a  service 
is  denied,  the  Federal  agency  shall 
fiunish  the  entity  making  the  request 
with  a  statement  indicating  the  reasons 
for  the  denial. 

8.  Effective  date.  This  revised  Circular 
is  effective  immediately. 

9.  Inquiries.  Inquiries  regarding  this 
Circular  may  be  addressed  to  the  Budpt 
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Analysts  Bruich.  Budget  Analysis  and 
Systems  Division,  Office  of  Management 
and  Budget,  725  17th  Street,  N.W., 
Washington,  DC  20503;  telephone:  (202) 
395-6104  or  FAX  (202)  395-7230. 
Ftaalilia  D.  Rainas, 
Director. 

(FR  Doc.  98-618  Filed  1-13-96;  8:45  am] 
■LUNQ  OOOE  311»-«1-P 


POSTAL  RATE  COMMISSION 
Sunahine  Act  Meetings 


;  OF  AGB4CY:  Postal  Rate 
Commission. 

VME  AND  date:  10:30  a.m.,  January  29, 

1998. 

PLACE:  Commission  Conference  Room, 

1333  H  Street,  NW,  Suite  3003, 

Washington,  DC  20268-0001. 

STATUS:  Closed. 

MATTERS  TO  BE  COMSIDEREO:  Issues  in 

Docket  No.  MC97-5. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Stephen  L.  Sharfman,  General  Counsel, 

Postal  Rate  Commission,  Suite  300, 

1333  H  Street,  NW,  Washington.  DC 

20268-0001,  (202)  789-6820. 

Dated:  January  9, 1998. 
Margaret  P.  Crenshaw, 

Secretary. 

[FR  Doc.  98-1044  Filed  1-12-98;  11:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  IC-22994;  RIe  No.  815-10822] 

PIMCO  Variable  Insurance  Trust,  et  ai.; 
Notice  of  Application 

January  7, 1998. 

AOBtCY:  Securities  and  Exchange 

CcMnmission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  granting  exemptive  relief 

from  Sections  9(a).  13(a),  15(a)  and  15(b) 

of  the  1940  Act  and  Rules  6e-2(b)(15) 

and  6»-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to^wrmit  shares  of  PIMCO 
Variable  Insurance  Trust  and  any 
similar  investment  companies  for  which 
Pacific  Investment  Management 
Company  or  any  of  its  affiliates  may  in 
the  future  serve  as  manager,  investment 
adviser,  administrator,  principal 
underwriter  or  sponsor  (Pacific 
Management  Investment  Company  and 
such  achates  referred  to  collectively  as 


the  "Manager")  to  be  sold  to  and  held 
by:  (1)  Separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies:  and  (2)  qualified  pension 
and  retirement  plan  outside  of  the 
separate  account  context  ("Qualified 
Plans"  or  "Plans"). 

APPUCANTS:  PIMCO  Variable  Insurance 
Trust  ("Trust")  and  Pacific  Investment 
Management  Company  ("Pacific"). 

FHJNG  DATES:  The  application  was  filed 
on  October  17, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARW4Q:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applications  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  2, 1998,  and  must 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.^0549. 
Applicants,  c/o  R.  Wesley  Bums,  Pacific 
Investment  Management  Company,  840 
Newport  Center  Drive,  Newport  Beach, 
California  92660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Senior  Counsel, 
or  Kevin  M.  Kirchoff,  Branch  Chief, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  bom  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C.  (tel. 
(202)  942-8090). 

Applicants'  Representation 

1.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  is 
registered  imder  the  1940  Act  as  an 
open-end  management  investment 
company.  It  currently  consists  often 
separate  investment  portfolios 
("Portfolios"),  each  with  its  own 
investment  objective  or  objectives  and 
policies. 

2.  Pacific,  a  partnership  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  is  the 
investment  adviser  of  each  Portfolio. 


3.  The  Trust  will  (Ofn  shaies  of  its 
Portfolios  to  separate  accounts  of 
insurance  companies  to  serve  as  the 
investment  medium  for  variable  annuity 
contracts  and  variable  life  insurance 
policies,  as  well  as  to  qualified  pension 
and  retirement  accounts  and  other 
appropriate  investors. 

4.  Tne  Trust  and  any  other  similar 
investment  companies  that  Pacific  or 
any  of  its  affiliates  may  manage  or  serve 
as  investment  adviser,  administrator, 
principal  underwriter  or  sponsor  for  in 
the  future  (the  Trust  and  such  similar 
investment  compooies  are  collectively 
referred  to  herein  as  the  "Funds") 
would  offer  shares  to  separate  accounts 
that  are  registered  under  the  1940  Act  as 
unit  investment  trusts  ("Separate 
Accounts")  and  that  serve  as  investment 
vehicles  for  variable  insurance  contracts 
issued  by  affiliated  and  unaffiliated  life 
insurance  companies.  Variable 
insurance  contracts  may  include 
variable  annuity  contracts,  variable  life 
insurance  contracts  and  variable  group 
life  insurance  contracts.  Separate 
accounts  to  which  the  shares  of  the 
Fimds  would  in  the  future  be  offered 
also  include  separate  accoimts  that  are 
not  registered  as  investment  companies 
under  the  1940  Act  pursuant  to  the 
exceptions  from  registration  in  Sections 
3(c)(1)  and  3(c)(ll)  of  the  1940  Act.  In 
addition,  the  Funds  may  offer  diares  to 
separate  account&serving  as  investment 
vehicles  for  other  types  of  insurance 
products,  which  may  include  variable 
annuity  contracts,  scheduled  premium 
variable  life  insurance  contracts,  single 
premiimi  variable  life  insurance 
contracts,  modified  single  premium 
variable  life  insurance  contracts,  and 
flexible  premium  variable  life  insurance 
contracts.  (All  insurance  contracts 
referenced  in  this  paragraph  are 
collectively  referred  to  herein  as 
"Variable  Contracts."  Insurance 
companies  whose  separate  account  or 
accounts  would  own  shares  of  the 
Funds  are  referred  to  herein  as 
"participating  insurance  companies.") 

5.  The  Fimds  also  intend  to  offer 
shares  directly  to  Qualified  Plans 
described  in  Treasury  Regulation 
§1.817-6(f)(3)(iii). 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptive  relief  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  thereof,  and  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder,  to  the  extent  necessary  to: 
(a)  permit  "mixed"  and  "shared" 
funding  as  defined  below;  and  (b)  allow 
shares  of  the  Fimds  to  be  sold  to  and 
held  by  Qualified  Plans. 
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to  conditioi 
exempt  any 
tiansacticn, 
persons,  secui^i 


2.  Section  6(c)  authorizes  the 
Commission,  hy  order  upon  application, 

or  imconditionally 
n,  security,  or 
lass  or  classes  of 

es,  or  transactions,  from 
any  provision  bif  the  1940  Act,  or  the 
rules  or  regulations  thereimder,  if  and  to 
the  extent  thatiSuch  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  coasistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  preioiiun  variable  life 
insurance  conlncts  issued  through 
Separate  Accounts,  Rule  6e-2(b)(lS) 
imder  the  1940  Act  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available  oray  where  the 
management  investment  company 
underlying  the  Separate  Accoimt 
("xmderlying  fund")  offers  its  shares 

"  exclusively  ta  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company"  (emphasis  supplied). 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  itVailable  with  respect  to 
a  scheduled  pronivim  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity  or 
a  flexible  premjiiun  variable  life 
insurance  sepakate  account  of  the  same 
company  or  of  k  ny  affiliated  life 
insurance  company.  The  use  of  a 
common  management  investment 
company  as  the  luiderlying  investment 
medium  for  bo^i  variable  annuity  and 
variable  life  in^^rance  separate  accounts 
of  the  same  life  psurance  company  or 
of  any  affiliatea[life  insiuance  company 
is  referred  to  as  i  mixed  funding."  In 
addition,  the  reKef  granted  by  Rule  6e- 
2(b)(15)  is  not  available  with  respect  to 
a  scheduled  pruniiun  variable  life 
insurance  sepajite  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  ko  separate  accoimts 
funding  Variably  Contracts  of  one  or 
more  imaffiliat^d  life  insurance 
companies.  Th^use  of  a  common 
management  iq^estment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiliated  life  insiuance 
companies  is  re^rred  to  as  "shared 
funcUng." 

4.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  in  no  way  affected  by  the 
purchase  of  shaiies  of  the  Funds  by 
_     .._  However,  because  the 

4  6e-2(b)(15)  is  available 


QuaUfied  Plans, 
relief  under  Ru 


only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Plans. 

5.  In  coimection  with  the  funding  of 
flexible  premimn  variable  life  insiusnce 
contracts  issued  through  a  Separate 
Account,  Rule  6e-3(T)(b)(15)  under  the 
1940  Act  i»-ovides  partial  exemptions 
fit>m  Sections  9(a),  13(a).  lS(a),  and  15 
(b)  of  the  1940  Act.  The  exemptions 
granted  by  Rule  6e-3(T)  are  available 
only  where  the  Separate  Account's 
underlying  fund  offers  its  shares 
"exclusively  to  separate  accoimts  of  the 
life  insurer,  or  of  any  affiliated  life 
insiuance  company,  offering  either 
scheduled  (premium  variable  Ufa 
insurance]  contracts  or  flexible 
[premium  variable  life  insiuance] 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company" 
(emphasis  supplied).  Therefore,  Rule 
6e-3(T)(b)(15)  permits  mixed  funding 
but  does  not  permit  shared  funding. 

6.  The  relief  granted  by  Rule  6e-3(T) 
also  is  in  no  way  affected  by  the 
purchase  of  shares  of  the  Funds  by 
Qualified  Plans.  However,  because  the 
reUef  under  Rule  6e-3(T)  is  available 
oidy  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Plans. 

7.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
person  to  serve  as  an  investment  adviser 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affili{(ted  person  of  that 
person  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  Rule  6e- 
3(T)(b)(15)  provide  exemptions  from 
Section  9(a)  under  certain  - 
circumstances,  subject  to  the  limitations 
on  mixed  and  shared  funding.  These 
exemptions  limit  the  appUcation  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  fund. 

8.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  provided  by 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15),  in 
effect,  limits  the  amount  of  monitoring 
necessary  to  ensure  compUance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  state  that  those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 


many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  assert,  therefore,  that  there  is 
no  regulatory  purpose  in  extending  the 
monitoring  requirements  to  embrace  a 
full  application  of  the  eligibility 
restrictions  of  Section  9(a)  because  of 
mixed  funding  or  shared  funding. 

9.  Applicants  state  that  the  rehef 
requested  herein  will  not  be  affected  by 
the  proposed  sale  of  shares  of  the  Funds 
to  Qualified  Plans  because  the  Qualified 
Plans  are  not  investment  companies  and 
will  not  be  deemed  to  be  affiliates  by 
virtue  of  their  shareholdings  in  the 
Funds. 

10.  Sections  13(a).  15(a)  and  15(b)  of 
the  1940  Act  require  "pass-throu^" 
voting  with  respect  to  management 
investment  company  shares  held  by  a 
separate  account.  Rules  6e-2(b)(15)(iii) 
and  6e-3(T)(b)(15)(iii)  provide  partial 
exemptions  from  the  pass-through 
voting  requirement.  More  specifically, 
the  Rules  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  and 
subject  to  certain  requirements.  In 
addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(iii)(A){2)  provide  that  the 
insurance  company  may  disregard 
contract  owners'  voting  instructions  if 
the  contract  owners  initiate  any  change 
in  such  company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  other 
provisions  of  Rules  6e-2  and  6e-3(T)).  . 

11.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  has 
important  elements  unique  to  insurance 
contracts,  and  is  subject  to  extensive 
state  regulation.  In  adopting  Rule  6e- 
2(b)(15)(iii).  the  Commission  expressly 
recognized  that  state  insurance 
regulators  have  authority,  pursuant  to 
state  insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisers,  or  principal  underwriters.  The 
Commission  also  expressly  recognized 
that  state  insurance  regulators  have 
authority  to  require  an  insurer  to  draw 
from  its  general  account  to  cover  costs 
imposed  upon  the  insurer  by  a  change 
approved  by  contract  owners  over  the 
insurer's  objection.  The  Commission 
therefore  deemed  such  exemptions 
necessary  to  assure  the  solvency  of  the 
life  insurer  and  performance  of  its 
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contractual  obligations  by  enabling  an 
insurance  regulatory  authority  or  Uie  life 
insurer  to  act  when  certain  proposals 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  lifie 
insurer.  In  this  respect,  flexible 
premium  variable  Hfe  insurance 
contracts  are  identical  to  scheduled 
premium  variable  lifer  insurance 
contracts;  therefore,  corresponding 
provisions  of  Rule  6e-3(T)  were  adopted 
in  recognition  of  the  same  factors. 

12.  Applicants  further  represent  that 
the  Funds'  sale  of  shares  to  Qualified 
Plans  will  not  have  any  impact  on  the 
relief  requested  in  this  regard.  Shares  of 
the  Fimds  sold  to  such  Plans  would  be 
held  by  the  trustees  of  such  Plans  as 
mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  assets  of  the 
plan,  with  two  exceptions:  (a)  when  the 
plan  expressly  provides  that  the 
trustee(s)  is  subject  to  the  direction  of  a 
named  fiduciary  who  is  not  a  trustee,  in 
which  case  the  trustee(s)  is  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  plan  and  not 
contrary  to  ERISA;  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  plui  is  delegated  to  one 
or  more  investment  managers  pursuant 
to  Section  402(c)(3)  of  ERISA.  Unless 
one  of  the  two  exceptions  stated  in 
Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  In  any  event,  there 
is  no  pass-through  voting  to  the 
participants  in  such  plans.  Accordingly, 
imllke  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Qualified  Plans. 

13.  Applicants  submit  that  shared 
funding  does  not  present  any  issues  that 
do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 

.  which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 

insurers  may  be  domiciled  in  different 

states  does  not  create  a  significantly 

different  or  enlarged  problem. 


14.  Applicants  submit  that  the 
conditions  discussed  below  are 
designed  to  safeguard  against  and 
provide  procedures  for  resolving  any 
adverse  efiiBcts  that  differences  among 
state  regulatory  requirements  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  the 
majority  of  other  state  regulators,  then 
the  affected  insurer  will  be  required  to 
withdraw  its  separate  account's 
investment  in  the  affected  Fund.  This 
requirement  will  be  provided  for  in 
agreements  that  will  be  entered  into  by 
participating  insuirance  companies  with 
respect  to  their  participation  in  the 
Funds. 

15.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit  an  insiuance 
company  to  disregard  contract  owners' 
voting  instructions.  Applicants  submit 
that  this  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accoimts. 
Applicants  note  that  Rules  6e-2  and  6e- 
3(T)  both  require  that  disregard  of 
voting  instructions  by  an  insurance 
company  be  reasonable  and  based  on 
specific  good  faith  determinations.  If  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insiu«r  may  be  required,  at  a 
Fimd's  election,  to  withdraw  its 
Separate  account's  investment  in  such 
Fund.  No  charge  or  penalty  would  be 
imposed  as  a  result  of  such  withdrawal. 

16.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Funds  providing  mixed  funding 
would  or  should  be  materially  different 
firom  what  those  policies  woidd  or 
should  be  if  the  Fvmds  funded  only 
variable  annuity  contracts  or  variable 
life  insurance  poUcies,  whether  flexible 
premium  or  scheduled  premiiun 
policies.  In  this  regard,  Applicants  note 
that  each  type  of  variable  insurance 
product  is  designed  as  a  long-term 
investment  program.  In  addition,  each 
Fund  will  be  managed  to  attempt  to 
achieve  the  Fund's  investment  objective 
or  objectives,  and  not  to  favor  or 
disfavor  any  particular  participating 
insurer  or  type  of  variable  insiu-ance 
product. 

17.  Fiuthermore,  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance  and  investment  goals.  An 
underlying  fund  supporting  even  one 
type  of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 


18.  Applicants  note  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986.  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  Ufe  contracts  held 
in  the  portfolios  of  management 
investment  companies.  Treasury 
Regulation  1.817-5(f)(3)(iii).  which 
established  diversification  requirements 
for  such  portfolios,  specifically  permits, 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Therefore.  Applicants  have 
concluded  that  neither  the  Code,  the 
Treasury  Regulations,  nor  Revenue 
Rulings  thereunder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
variable  annuity  separate  accounts  and 
variable  life  separate  accounts  all  invest 
in  the  same  management  investment 
company. 

19.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  find  Qualified  Plans, 
the  tax  consequences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  the  Separate 
Account  or  the  Qualified  Plan  is  unable 
to  net  purchase  payments  to  make  the 
distributions,  the  Separate  Account  or 
the  Plan  will  redeem  shares  of  the 
Funds  at  their  respective  net  asset  value. 
The  Qualified  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Variable  Contract. 

20.  With  respect  to  voting  rights. 
Applicants  submit  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Separate  Account 
contract  owners  and  to  the  trustees  of 
Qualified  Plans.  AppUcants  represent 
that  the  transfer  agent  for  the  Funds  will 
inform  each  participating  insurance 
company  of  its  share  ownership  in  each 
Separate  Account,  as  well  as  inform  the 
trustees  of  the  Qualified  Plans  of  their 
holdings.  Each  participating  insurance 
company  will  then  solicit  voting 
instructions  in  accordance  with  the 
"pass-through"  voting  requirements  of 
Rules  6e-2  and  6e-3(T). 

21.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  QuaUfied  Plans  does  not 
create  a  "senior  seciuity,"  as  such  term 
is  defined  under  Section  18(g]  of  the 
1940  Act,  with  respect  to  any  contract 
owner  as  opposed  to  a  participant  imder 
a  Qualified  Plan.  Regardless  of  the  rights 
and  benefits  of  participants  under  the 
Qualified  Plans,  or  contract  owners 
under  Variable  Contracts,  the  Qualified 
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Plans  and  the  Separata  Accovmts  have 
rights  only  with  respect  to  their 
respective  sha^  of  the  Funds.  Such 
shares  may  be  rMeaned  only  as  their 
net  asset  vahMj.  jNo  shareholder  of  any 
of  the  Funds  ifdU  have  any  preference 
over  any  other  j  shareholder  with  respect 
to  distributionlif  assets  or  payment  tA 
dividends. 

22.  Applica4^  submit  that  there  are 
no  conflicts  bekWeen  the  contract 
owners  of  the  ^0paiata  Accounts  and 
the  puticipants  under  the  Qualified 
Plans  wath  res)>ect  to  the  state  insurance 
commissioners'*  veto  powers  over 
investment  obisctives.  The  state 
insiuance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insmuoce  companies 
cannot  simply  indeem  shares  of  one 
imderlying  fimd  held  by  their  separate 
accounts  ukI  imrest  in  another 
underlying  fudd.  Complex  and  time- 
consuming  transactions  must  be 
undertaken  to  spcomplish  such 
redemptions  anjd  transfers.  On  the  other 
hand,  trustees  m  Qualified  Plans  can 
make  the  dedsdon  quickly  and 
implement  the  redemption  of  their 
shares  fiom  thSjFunds  and  reinvest  in 
another  fundii^g  vehicle  without  the 
same  regulatory  impediments  or.  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  a  suitable  investment. 
Based  on  the  foregoing,  Applicants 
represent  that  eVen  if  there  should  arise 
issues  where  the  interests  of  contract 
owners  and  the  interests  of  Qualified 
Plans  are  in  cot]  Qict,  the  issues  can  be 
resolved  almost  immediately  because 
the  trustees  of  Uie  Qualified  Plans  can, 
on  their  own,  ije  deem  the  shares  out  of 
the  Fimds.       i 

23.  Applicant  s  submit  that  various 
factors  have  limited  the  number  of 
insurance  companies  that  offer  variable 
annmties  and  vsriable  life  insurance 
policies.  These  factors  include  the  costs 
of  organizing  and  operating  a  funding 
medium,  the  lack  of  expertise  with 
respect  to  investment  management 
(principally  wijth  respect  to  stock  and 
money  market  ihvestments)  and  the  lack 
of  name  recognition  by  the  public  of 
certain  insurers  fas  investment  experts. 
Applicants  sufattjiit  that  use  of  the  Fimds 
as  a  common  ii^irestment  mediiun  for 
Variable  Contracts  would  help  alleviate 
these  concerns.  Applicants  submit  that 
mixed  and  shared  funding  also  should 
benefit  variable  contract  owners  by: 
Eliminating  a  s|i|nificant  portion  of  the 
costs  of  establishing  and  administering 
separate  fimdsij  greeting  a  greater 
amount  of  assets  available  for 
investment  by  the  Funds,  thereby 
promoting  economies  of  scale  which 
permit  increased  safety  of  investments 
through  greater]  diversification  and  make 


the  addition  of  new  portfolio  more 
feasible;  and  eacouiagiBg  more 
insurance  companies  to  offer  Variable 
Qmtracts,  whidb  should  reault  ia 
increased  competition  with  respect  to 
both  the  design  and  pricing  of  Variable 
Contracts,  which,  in  turn,  can  be 
expected  to  result  in  more  product 
variatimi  and  lower  charges. 

Applicants'  Conditkns 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  (each  a  "Board") 
of  each  of  the  Funds  diall  consist  of 
persms  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  by 
Section  2(a)(ig)  of  the  1940  Act  and  the 
Rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  Trustee{s)  or 
Director(s),  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board  of 
Trustees  or  Directors:  (b)  for  a  period  of 
60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Boards  will  monitor  their 
respective  Fimds  for  the  existence  of 
any  material  irreconcilable  conflict 
amoimt  the  interests  of  the  contract 
owners  of  all  Separate  Accounts 
investing  in  the  Fimds  and  all  other 
persons  investing  in  the  Fimds, 
including  Qualified  Plans.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  public 
ruling,  private  letter  ruling,  no  action  or 
interpretative  letter,  or  any  similar 
action  by  insurance,  tax,  or  securities 
regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any 
Portfolio  of  the  Funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  instructions  of  contract  owners. 

3.  Participating  insurance  companies 
and  any  Qualified  Plc:ii  that  executes  a 
fund  participation  agreement  with  a 
Fund  (collectively,  "Participating 
Parties")  and  the  Manager  will  report 
any  potential  or  existing  conflicts  of 


which  it  becomes  aware  to  the  Board  of 
the  relevant  Fund.  Participating  Parties 
and  the  Manager  will  be  responsible  far 
assisting  the  Board  in  carrying  out  its 
responsibilities  under  these  conditiaQS, 
by  providing  the  Board  with  all 
informatian  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  participating 
insurance  company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participating  Parties  in 
the  Funds  under  their  agreements 
governing  participation  in  the  Funds, 
and  such  agreements  shall  provide  that 
these  responsibiUties  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners  and  Quafified  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund,  or  a  majority  of  its 
disinterested  Trustees  or  Directors,  that 
a  material  irreconcilable  conflict  exists, 
the  relevant  Participating  Parties  shall, 
at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
lYustees  or  Directors),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (a)  In  the 
case  of  the  participating  insurance 
companies,  withdrawing  the  assets 
allocable  to  some  or  all  uf  the  Separate 
Accounts  from  the  relevant  Fund  or  any 
portfolio  therein  and  reinvesting  such 
assets  in  a  different  investment  medium 
(including  another  portfolio,  if  any.  of 
such  Fund)  or  submitting  the  question 
of  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (j.e.,  aimuity  contract  owners,  life 
insurance  contract  owners,  or  variable 
contract  owners  of  one  or  more 
participating  insurance  companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  (b) 
in  the  case  of  participating  Qualified 
Plans,  withdrawing  the  assets  allocable 
to  some  or  all  of  the  Qualified  Plans 
bom  the  relevant  Fund  and  reinvesting 
those  assets  in  a  different  investment 
medium;  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 


2294 


Federal  Re^er  /  Vol.  63,  No.  9  /  Wednesday,  January  14.  1998  /  Notices 


praclude  a  oujority  vote,  the  insurer 
may  be  required,  at  the  Fuiui's  election, 
to  «rithdraw  its  Separate  Account's 
investaient  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  The  responsibility 
to  take  remedial  action  in  Hm  event  of 
a  Board  determinatiiMi  of  a  material 
irreconcilable  conflict  and  to  bear  the 
coet  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Parties  under  their 
agreements  governing  participation  in 
the  Funds,  and  these  responsibilities 
wrill  be  carried  out  with  a  view  only  to 
the  interests  of  the  contract  owners  and 
participants  in  Qualified  Plans,  as 
applicable. 

5.  For  the  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  relevant  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Fund  or  the  Manager  be 
required  to  estabUsh  a  new  funding 
medium  for  any  Variable  Contract  or 
Qualified  Flan.  No  participating 
insurance  company  shall  be  required  by 
Condition  4  to  establish  a  new  funding 
medium  for  any  Variable  Contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  contract  owners 

jnateriaJly  and  adversely  affected  by  the 
irreconcilable  material  conflict. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  the 
Manager  and  all  Participating  Parties. 

7.  As  to  Variable  Contracts  issued  by 
Separate  Accounts,  participating 
insurance  companies  will  provide  pass- 
through  voting  privileges  to  all 
participants  so  long  as  and  to  the  extent 
that  the  Commission  continues  to 
interpret  the  1940  Act  to  require  pass- 
through  voting  privileges  for  Variable 
Contract  owners.  As  to  Variable 
Contracts  issued  by  uiuegistered 
separate  accounts,  pass-through  voting 
privileges  will  be  extended  to 
participants  to  the  extent  granted  by  the 
issuing  insurance  company. 
Participating  insurance  companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
participating  in  a  Fund  calculate  voting 
privileges  as  instructed  by  a  Fund  with 
the  objective  that  each  such 
participating  insurance  company 
calculate  voting  privileges  in  a  manner 
nonastent  with  that  of  othw 
putkapMing  insurance  companies.  The 
obligatioD  to  calculate  voting  privileges 
in  a  manner  cmtsistent  with  all  other 
S^Miate  Accounts  investing  in  a  Fund 
will  be  a  contractual  obligation  of  all 
paiticipatiBs  inwir**"'**  companies 


under  their  agreements  governing 
participation  in  a  Fund.  Each 
participating  insurance  company  will 
vote  shares  held  by  Separate  Accounts 
for  which  it  has  not  received  voting 
instructions,  as  well  as  shares 
attributable  to  it,  in  the  same  proportion 
as  it  votes  shares  for  which  it  has 
received  voting  instructions. 

8.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  ih  the  shares  of  a  Fund), 
and  in  particular  the  Funds  will  either 
provide  for  annual  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  not  to  require  such  meetings) 
or,  if  annual  meetings  are  not  held, 
comply  with  Section  16(c)  of  the  1940 
Act  (although  the  Fund  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act)  as  well  as  with  Sections  16(a) 
and,  if  and  when  applicable,  16(b). 
Further,  the  Funds  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  Trustees  or  Directors  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

9.  The  Funds  will  notify  all 
participating  insurance  companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  disclose  in  its  registration 
statement  that:  (a)  Shares  of  such  Fvmd 
are  offered  to  insurance  company 
separate  accounts  offered  by  various 
participating  insiuance  companies 
which  fund  both  variable  annuity  and 
variable  life  insurance  contracts,  and  to 
Qualified  Plans;  (b)  due  to  the 
differences  of  tax  treatment  or  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Fund  and  the  interests  of  Qualified 
Plans  investing  in  the  Fund  may 
conflict;  and  (c)  the  Board  will  monitor 
for  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  a  conflict. 

10.  No  less  than  annually,  the 
Participating  Parties  and/or  the  Manager 
shall  submit  to  the  Boards  such  reports, 
materials,  or  data  as  each  Board  may 
reasonably  request  so  that  the  Boards 
may  carry  out  fully  the  obligations 
imposed  upon  them  by  the  conditions 
contained  in  the  application.  Such 
reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  relevant  Board.  The 
c^ligations  of  the  Participating  Parties  to 
provide  these  reports,  materitis,  and 
data  to  a  Board  shall  be  a  contractual 
obligatioa  of  all  Participatiag  Parties 


under  the  agreements  govenuog  their 
participation  in  the  Ftuids. 

11.  All  reports  received  by  a  Board  of 
potential  or  existing  coallicts,  and  all 
Board  action  with  regard  to  detennining 
the  existence  of  a  conflict,  notifying  the 
Manager  or  Participating  Parties  of  a 
conflict,  and  detennining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records.  Sudi  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request 

12.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  <a  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  application,  then  the 
Funds  and/or  the  Participating  Parties, 
as  appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  applicable. 

13.  In  the  event  that  a  Qualified  Plan 
should  ever  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such 
Qualified  Plan  mil  execute  a  fund 
participation  agreement  with  such 
Fund.  A  Qualified  Plan  will  execute  an 
application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  shares 
of  the  Fund. 

Conclusion 

For  the  reasons  sununarized  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Joaalhaa  G.  Katz, 
Secretary. 

(PR  Doa  96-875  Filed  1-13-M:  8:45  am] 
MLUNQ  COOC  «1«-ei-M 


SECunmES  and  exchange 

COMMSaON 
[FlleNo.SOO-1] 

SbuMiMS  Indusbles,  Inc.!  Ofdor  of 
Suapanaion  of  Trading 

January  9, 1998. 

It  appears  to  the  Securities  and 
FvrhMigii  CoBimanoB  tkat  there  is  a 
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lack  of  cuireot  and  accurate  inConnation 
cooceming  the  securities  of  Struthers 
Industries,  Inc.  ("Struthers")  because  of 
questions  regarding  the  accuracy  of 
statements,  and  material  omissions, 
concerning,!  Among  other  things.  (1)  the 
value  of  cerUin  iM^dcast  licenses  in 
which  Struthers  claims  to  have  an 
ownership  interest,  (2)  the  presence  of 
or  potentUd  for  a  recapitalization  which 
will  enable  Struthers  to  pursue  its 
business  pUu^,  and  (3)  the  resignation  of 
Struthers'  aatlitors. 

The  Comi^ssion  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  reqture  a  suspension  t>f  trading 
in  the  securities  of  the  above  listed 
company. 

TbereforBi  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  9, 
1998  through  11:59  p.m.  EST.  on 
January  23, 1698. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secntary. 
IFR  Doc.  98-874  Filed  1-9-98;  3:51  pm] 

BILLINO  COOE  S»1»41-M 


OFFICE  OF  tWE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Corractfon:  Yhreehoids  for 
Implementaion  of  Trade  Agraements 
Act 

agency:  Offii:JB  of  die  United  States 

Trade  Representative. 

ACTION:  Adjusltment  of  Thresholds  for 

Implementation  of  Trade  Agreements 

Act. 


SUiaiARY:  The  Office  of  the  United 
States  Trade  Representative  published  a 
notice  in  the  ^federal  Regisler  on 
Decwnber  31, 1997  (62  FR  68347) 
announcing  US.  dollar  thresholds  for 
application  of  Tide  ID  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2511 
et  seq.)  as  required  by  Executive  Order 
12260.  Title  II  of  die  Trade  Agreements 
Act  of  1979  (i9  U.S.C.  2511  et  seq.) 
implements  p.S.  obligations  under  the 
World  Trade  Organization  (WTO) 
Agreement  on;Govemment  Procurement 
and  Chapter  ^0  of  the  North  American 
Free  Trwie  A|reement  (NAFTA),  lliefle 
obligations  ap}>ly  to  procurements 
valued  at  or  above  ^Mdfied  U.S.  dollar 
thresholds. 

The  notice  published  on  December 
31, 1997  contained  incorrect 
information  with  reelect  to  the 
thresholds  fur  Qiapter  10  of  the 
NAFTA.  Themfora.  this  notice  provides 


the  coirect  thresholds  lor  Chapter  10  of 
the  NAFTA.  In  addition,  the  Uiresholds 
for  the  WTO  Agreement  on  Government 
Procurement,  as  published  in  the 
previous  notice  on  December  31. 1997, 
are  reproduced  below  for  ease  of 
reference. 

Hie  U.S.  Trade  Representative  has 
determined  that,  effective  January  1, 
1988,  the  thresholds  are  as  follows: 

1.  WTO  AgreeoMnt  on  Government 
Procurement 

A.  Central  Government  Entities 
Covered  by  the  WTO  Agreement  on 
Government  Procurement  (as  listed  in 
United  States  Annex  1  of  the 
Agre«nent): 

•  Procurement  of  goods  and 
services— $186,000 

•  Procurements  of  constructicHi 
services— $7,143,000 

B.  Sub-Central  Government  Entities 
Covered  by  the  WTO  Agreement  on 
Government  Procurement  (as  listed  in 
United  States  Annex  2  of  the 
Agreement): 

•  Procurement  of  goods  and 
services — $507,000 

•  Procurement  of  construction 
services— $7,143,000 

C.  All  Other  Government  Entities 
Covered  by  the  WTO  Agreement  on 
Government  Procurement  (as  Usted  in 
United  States  Annex  3  of  the 
Agreement): 

•  Procurement  of  goods  and 
services — $571,000 

•Procurement  of  construction 
Services— $7,143,000 

2.  Chapter  10  (rf^  the  NAFTA 

A.  Federal  Government  Entities  (as 
listed  in  the  United  States  Schedule  to 
Annex  lOOl.la-1  of  the  NAFTA): 

•  Procurements  of  goods  and 
services — $53,150 

•  Procurements  of  construction 
services— $6,909,500 

B.  Government  Enterprises  (as  Usted 
in  the  United  Stotes  Schedule  to  Annex 
lOOl.la-2  of  die  NAFTA): 

•  Procuirements  of  goods  and 
services — $26$,750 

•  Procurement  of  construction 
services-n$8,504.000 

FOR  FURTHER  mromMTKM  CONTACT: 

Rebecca  Reese,  Office  of  WTO  Afhirs 

(202-395-3063).  Office  of  the  United 

States  Trade  Representative,  600 

Seventeenth  Street,  NW,  Washington, 

D.C.  20506. 

Frederick  L.  Moatgomeiy, 

Chaiiman,  Trade  P<^icy  Staff  Committee. 

[FR  Doc  98-807  Filed  1-13-98;  8:45  am] 

aiUMQ  COK  aiW<01-4l 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  PoHcy  SMI  CommMM  (TPSC): 
Request  for  ComnMfits  ConoemtaM 
CompNanoe  WNh  TelecomnMinlcalions 
Trade  AgrBementa;  Coirectfon 

agency:  Office  of  die  United  States 
Trade  Representative. 
ACTION:  Notice;  correction. 


StJMMARY:  The  United  States  Trade 
Representative  publisiMd  a  document  in 
the  Federal  Reveler  of  January  8, 1998, 
concerning  request  for  comments  on 
compliance  with  telecommunications 
agreements.  The  document  contained 
incorrect  dates. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jonathan  McHale,  202-395-5656. 

Correction 

In  the  Federal  Register  issue  of 
January  8, 1998,  in  FR  Doc.  98-206,  on 
page  1139,  in  the  third  column,  correct 
the  last  sentence  in  the  "Summary" 
caption  to  read: 

The  USTR  will  conclude  the  review 
on  March  31, 1998. 

In  the  same  column,  correct  the 
"Dates"  caption  to  read: 
DATES:  Submissions  must  be  received  on 
or  before  February  6, 1998  with  respect 
to  telecommunications  trade  agreements 
with  Japan,  Canada,  Mexico.  Korea,  and 
Taiwan,  and  on  or  before  February  16, 
1998  widi  respect  to  the  WTO  Basic 
Telecommunications  Agreement 

Dated:  January  8. 1998. 
Donald  W.  Eiaa. 

Assistant  United  State$  Tnde  Representative, 
Industry. 

[FR  Doc  98-924  Filed  1-13-98;  8:45  am] 
MLUNQ  CODE  31M-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Omce  of  the  Secretary 

Repofta,  Forms  and  Recordkeeping 
Requirements  Agency  information 
Collection  Acthrity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  of  1985  (44 
U.S.C.  3501  et  sa7.)..thi8  notice 
announces  that  the  Informatian 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  commeat  The  ICR  desaibes 
the  nature  of  the  information  collection 
and  its  e^qpected  buidan.  The  Federal 
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Register  Notice  with  a  60-dBy  comment 
period  soliciting  comments  on  a  six- 
months  emergency  collection  of 
informaticHi  request  was  published  in  62 
FR  43020,  August  11, 1997. 

DATES:  Comments  must  be  submitted  on 
or  before  February  13, 1998. 

FOR  FUnTMER  INFORMATION  CONTACT: 
Judith  Street,  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591;  Telephone 
number  (202)  267-9895. 

SUPPLBNENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Survey  of  Domestic  and  Foreign 
Repair  Stations. 

OMB  Control  Number:  2120-0617. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  449  Repair  Stations. 

Abstract:  The  FAA  plans  to  conduct  a 
survey  of  domestic  and  foreign  repair 
stations.  The  House  Committee  on 
Transportation  and  Infrastructure  has 
proposed  Part  145  legislation  "Aircraft 
Repair  Stations  Safety  Act  of  1997"  (and 
sister  bill  being  introduced  in  the 
Senate)  to  revoke  the  1998  amendment 
to  FAR  Part  145,  thereby  subjecting 
foreign  repair  stations  to  the  same 
requirements  as  domestic  repair 
stations.  In  order  to  address  issues 
raised  by  the  Committee,  the  FAA  plans 
to  conduct  a  study  which  will  include 
an  economic  analysis  of  domestic  and 
foreign  repair  stations  to  determine 
whether  maintenance  jobs  are  being 
moved  overseas  at  a  more  rapid  rate 
than  work  is  coming  into  the  U.S.  The 
survey  will  provide  real  data  to  be  used 
in  the  analysis. 

Anriual  Estimated  Burden  Hours:  898 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington.  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  jccuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  infonnation  collection; 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  D.C.  on  January  8, 
1998. 
Vanester  M.  WtOiaiiH, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  98-918  Filed  P-13-98;  8:45  am) 

BIUJNQ  COOC  4t10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Office  Relocation 

agency:  Federal  Aviation  * 

Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  office  address  and 
telephone  number. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  the  new  office 
address  of  the  Office  of  Dispute 
Resolution  for  Acquisition.  The  office  is 
located  at  the  Department  of 
Transportation  Building,  400  Seventh 
Street,  S.W..  Room  8332,  Washington, 
DC  20590.  Please  use  this  address  when 
filing  protests  or  contract  disputes  with 
the  FAA.  The  Office  telephone  number 
is  (202)  366-6400.  The  Office  facsimile 
number  is  (202)  366-7400. 

Issued  in  Washington,  DC,  on  January  8, 
1998. 

Anthony  N.  Paliadino. 
Associate  Ciiief  Counsel  and  Director,  Office 
of  Dispute  Resolution  for  Acquisition. 
[FR  Doc.  98-860  Filed  1-13-98;  8:45  am) 

RLUNG  CODE  4910-13-M  ' 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  emergency 
evacuation  issues.  " 

DATES:  The  meeting  will  be  held  on 
January  29,  1998  beginning  at  9:00  a.m. 
Arrange  for  oral  presentations  by 
January  23,  1998. 

ADDRESSES:  The  meeting  will  be  held  at 
Douglas  Product  Division  of  Boeing, 
Building  800,  Basement  Conference 
Rooms  Al  &  A2,  comers  of  Lakewood 
and  Carson,  Long  Beach,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith.  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue,  SW., 


Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLBMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
AdviscHy  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
January  29. 1998  at  Douglas  Product 
Division  of  Boeing,  3855  Lakewood 
Boulevard,  Long  Beach,  CA.  The  agenda 
for  the  meeting  will  include: 

•  Opening  Remarks. 

•  A  review  of  the  activities  of  the 
Performance  Standards  Working  Group. 

•  A  discussion  of  future  activities  and 
plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  23, 1998,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency 
Evacuation  Issues  or  by  providing 
copies  at  the  meeting.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  a 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  8, 
1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

[FR  Doc.  98-861  Filed  1-13-98;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  he  held  on 
February  3-5, 1998  beginning  at  1:00 
p.m.  on  February  3.  Arrange  for  oral 
presentations  by  January  23, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
Douglas  Products  Division  of  Boeing, 
3855  Lakewood  Boulevard.  Long  Beach, 


UMl 


Federal  Register  /  Vol.  63.  No.  9  /  Wednesday.  January  14.  1998  /  Notices 


2297 


CA,  Producti  Display,  First  Floor 
G>nference  fiioom  O/H  (comeis  of 
Lakewood  atxl  Conant). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking. 
FAA,  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Coaunittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  U),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held 
February  3-5, 1998  at  Douglas  Products 
Division  of  B6eing,  3855  Lakewood 
Boulevard.  l»ng  Beach,  CA. 

The  agendaj  for  the  meeting  will 
include:        1 1 

TUESDAY,  FEBRUARY  3, 19M 

•  Opening  Remarks. 

•  FAARebprt. 

•  Joint  Aviation  Authorities  (JAA) 
Report. 

•  Transport  Canada  Report. 

•  Executivia  Committee  (EXCOM) 
Report. 

•  Harmonj^tion  Management  Team 
(HMT)  Mating  Report. 

•  Issues  List  and  Tasking  Chart/ 
Harmonistotion  Program  Plan 
Meeting  Report. 

•  Action  Itetn  Reports. 

•  Fhght  T€|^  Harmonization  Working 
Group  (H>VG)  Report. 

WEDNESDAY,  FEBRUARY  4, 1996 

•  Powerpldnt  Installation  HWG 
Report. 

•  Engine  HWG  Report. 

•  Ice  Protection  HWG  Report. 

•  Electrom^etic  Effects  HWG 
Report. 

.    •  Loads  &  Dynamics  tiWG  Report  and 
Vote. 

•  General  Structiu-es  HWG  Report. 

•  Flight  Guidance  System  (HWG) 
Report  and  Vote. 

•  Systems  Design  and  Analysis  HWG 
Report  anid  Vote. 


Airplane  and  Engine  Issues  or  by 
providing  copies  at  the  meeting.  In 
addition,  sign  and  oral  interpretation    ' 
can  be  made  available  at  the  meeting,  as 
well  as  a  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 

The  Loads  &  Dynamics  HWG  is 
requesting  a  vote  to  accept  a  draft  notice 
of  proposed  rulemaking  (NPRM) 
concerning  Interaction  of  Systems  and 
Structures.  The  Flight  Guidance  System 
HWG  is  requesting  a  vote  to  accept  a 
Statement  of  Work  to  develop  and 
recommend  appropriate  changes  to  the 
Federal  Aviation  Regulations.  Joint 
Aviation  Authorities  Regulations,  and 
any  associated  advisory  material  related 
to  airplane  flight  guidance  and  control 
and  associated  flight  deck  automation. 
The  Systems  Design  and  Analysis  HWG 
is  requesting  a  vote  to  proceed  with 
formal  economic  and  legal  review  of 
draft  NPRM  and  advisory  circular  (AC) 
for  §§  25.1309  and  25.1310,  and  the 
-Systems  Design  and  Analysis  HWG  is 
requesting  a  vote  to  accept  a  draft 
NPRM,  AC.  and  Technical  Standard 
Order  concerning  revising  the 
airworthiness  standards  for  transport 
category  airplanes  to  harmonize  braking 
systems  design  and  test  requirements 
with  standard  proposed  for  the  JAR. 
Arrangements  may  be  made  to  present 
statements,  request  sign,  oral 
interpretation,  or  listening  devices,  and 
request  copies  of  the  dociunents  to  be 
voted  upon  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  9 
1998. 

Joseph  A.  Hawkins. 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  98-879  Filed  1-13-98;  8:45  am) 
BULMQ  COOE  4«1».1»4I 


Braking; 
Vote. 


stems  HWG  Report  and 


THURSDAY,  FEBRUARY  5, 1996 

•  Airworthiness  Assiuance  HWG 
Report. 

•  Hydrauhq  Test  HWG  Report. 

•  Review  Attion  Items. 

•  Review  Future  Meeting  Schedule 
and  Set  Nepct  Meeting. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  20, 1998.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  23  copies  to  the  Assistant 
Executive  Director  for  Transport 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33532] 

West  Isle  Line,  Inc.— Acquisition  and 
Operation  Exemption— The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

West  Isle  Line,  Inc.  (WIL),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acqiure  from  The  Burlington  Northern 
and  Santa  Fe  Railway  Company  and  to 
operate  approximately  5.25  miles  of  rail 
line  and  associated  assets  between 
milepost  0+500  feet  (milepost  0.09),  at 
Stoil,  CA,  and  milepost  5+2965.80  feet 
(milepost  5.56),  at  Alpaugh,  CA. 


The  earhest  the  transaction  could  be 
consummated  was  December  22, 1997, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33532,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  IX:  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jeffi^y  Q. 
Moreno,  Esq.,  Donelan,  Cleary,  Wood  & 
Maser,  P.C.  1100  New  York  Avenue, 
N.W.,  Suite  750,  Washington,  DC 
20005-3934. 

Decided:  January  7, 1998. 

By  tlie  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WilliaBu. 
Secretary. 

(FR  Doc.  98-773  Filed  1-13-98;  8:45  ami 
Ba.LMQ  COOC  4«16-«l^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  pubUshing  a  current 
Ust  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  hitemal  Revenue  Code 
of  1986). 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Republic  of 
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Dated:  Janiuuy  7, 1997. 
PhiUp  Wast, 

International  Tax  Counsel  (Tax  Policy). 
|FR  Doc  98-«17  Filed  1-13-98;  8:45  am] 
BNJJNO  CODE  4«10-IS-M 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sendee 

Proposed  Collection;  Comment 
Request  for  Form  1098-T 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1098-T.  Tuition  Payments  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Tuition  Payments  Statement 

OhdB  Number:  1545-1574 

Form  Number:  1098-T 

Abstract:  Section  6050S  of  the 
Internal  Revenue  Code  requires  eligible 
education  institutions  to  report  certain 
information  to  the  IRS  and  to  students. 
Form  1098-T  has  been  developed  to 
meet  this  requirement. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proBt  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Responses: 
22,000,000 

Estimated  Time  Per  Response:  7  min. 

Estimated  Total  Annual  Burden 
Hours:  2.420,000 


The  following  paragraph  applies  to  all 
o/  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vaUd  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  t>f  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  5, 1998. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  98-793  Filed  1-13-98;  8:45  am]' 

BILUNO  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1098-E 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soUciting 


comments  concerning  Form  1098-E, 
Student  Loan  Interest  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998  to 
be  assured  of  consideratiouv 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Student  Loan  Interest 
Statement. 

OMB  Number;  1545-1576.  .   , 

Form  Number:  1098-E. 

Abstract:  Section  6050S(b)(2)  of  the 
Internal  Revenue  Code  requires  persons 
(financial  institutions,  governmental 
imits,  etc.)  to  report  $600  or  more  of 
interest  paid  on  student  loans  to  the  IRS 
and  the  students.  Form  1098-E  is  used 
for  this  piupose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
airrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  State,  local  or  tribal 
governments. 

Estimated  Number  of  Responses: 
15,000,000. 

Estimated  Time  Per  Response:  3  min. 

Estimated  Total  Annual  Burden 
Hours:  750.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility;  * 


UMl 
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WtheaocuKcyofthe^oacy'gL, 
of  ttie  boidc^  of  tite  collection  of 
inlonnaticHi;  (c)  ways  to  unh^iKy  ^ 
quality,  utility,  and  clarity  of  the 
informatitMilto  be  collected;  (d)  tvays  to 
minimiae  the  burd«i  of  the  collection  of 
inibnnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  ot  other  forms  of  information 
technology:  «nd  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance!  ^d  purchase  of  services 
to  provide  information. 

Approved:  )anuaiy  5, 1998. 
GoTickLSIlMr, 
IRS  Reports  Clearance  Officer. 
(FR  Ooc  98-7*94  Hied  1-13-98;  8:45  am] 
■LUMQ  COOK  4Uo-M-# 


Profoct  Number:  LR-2e9- 


DEPARTMEHT  OF  THE  TREASURY 

bitemal  Rev«nu«  Service 

[LR-20»-7q  , 
!! 
Proposed  Collection;  ComnMnt 
Request  for  Regulation  Project 


agency:  Intc 
Treasury. 
action:  Notii 
comments. 


[  Revenue  Service  (IRS). 
I  and  request  for 


summary:  Tb9  Department  of  the 
Treasury,  as  |}art  of  its  continuing  effort 
to  reduce  pa^rwork  and  respondent 
burden,  invitds  the  general  public  and 
other  Federal  iagendes  to  take  this 
opportunity  ^0  comment  on  proposed 
and/or  continuing  information 
collections,  aa  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  coqitnents  concerning  an 
existing  final  Regulation,  LR-209-76 
(T.D.  7941).  Special  Uen  for  Estate 
Taxes  DefBrred  Under  Section  6166  or 
6166A(§301k$324A-l). 
DATES:  Wiittei^  comments  should  be 
received  on  dc^  before  March  16. 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  rooni  |5571. 1111  Constitution 
Avenue,  NW.^  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  i^ormation  collection 
shoiUd  be  dir«t:ted  to  Carol  Savage, 
(202)  622-394$,  Internal  Revenue 
SOTvice.  roomi  $569, 1111  Constitution 
Avenue.  NW.^  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Special  Lien  for  Estate  Taxes 
Deferred  Under  Section  6166  or  6166A. 
OMB  Number:  1545-0757. 
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Abstract:  latefnal  Revoiue  Code 
sectim  6324A  pennits  the  executw  of  a 
decedent's  estate  to  elect  a  lien  on 
section  6166  property  in  favor  of  the 
United  States  in  Ueu  of  a  bond  or 
personal  liability  if  an  election  undw 
section  6166  was  made  and  the  executor 
files  an  agreement  under  section 
6324A(c).  This  regulation  clarifies  the 
procedures  for  onnplying  with  the 
statutmy  requirements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

AfCscted  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
34.600. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,650. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

•  Aeguest/orCbiiune/ite:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the  ■ 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Appnwad:  Jaaniy  7. 199e. 
GflRkkLShav. 
as  Reports  Oeamitoe  Officer. 
(FR  Doc  9»-7«S  Filed  1-13-98;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

imsmal  Revenue  Service 
[LR-413-7SI 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  LR-2 13-76  (TD 
8095).  EsUte  and  Gift  Taxes;  Qualified 
Disclaimers  of  Property  (§  25.2518-2(b)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INF0RMATK3N: 

Title:  Estate  and  Gift  Taxes;  Qualified 
Disclaimers  of  Property. 

OMB  Number:  1545-0959. 

Regulation  Project  Number  LR-213- 
76. 

Abstract:  Internal  Revenue  Code 
section  2518  allows  a  person  to  disclaim 
an  interest  in  property  received  by  gift 
or  inheritance.  The  interest  is  treated  as 
if  the  disclaimant  never  received  or 
transferred  such  interest  for  Federal  gift 
tax  purposes.  A  qualified  disclaimer 
must  be  in  writing  and  delivered  to  the 
transferor  or  trustee. 

Current  Actions:  There  is  no  change  to 
this  existii^  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioiL 
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Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  coUection  of  information 
displays  a  valid  OMB  control  niunber. 
Bo^  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  respcuose  to  this  notice  will 
be  summarized  and/m  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
informaticHi  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infofmation  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect»d;  (d)  vrays  to 
minimize  the  burden  of  the  collection  of 
information  on  req>cndents.  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 19M. 
Garrick  K.  ShMr. 
ntS  Reports  Cleamnce  Officer. 
(FR  Doc  98-796  Fikd  1-13-98;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


PropoMd  Coltocllofi;  ComiiMfit 
Re<)uost  for  R6QyMlMi  Piujscl 

AGENCY:  hitemal  Revmue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  put  of  its  continuing  efCort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-59-89  (TD 
8394).  Proceeds  of  Bonds  Used  for 
Reimbursement  (§  1.150-2(e)  (originally 
contained  in  §  1.103-18(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  16. 1998  to 
be  assiued  of  consideration. 
AOOfiESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

SUPPI^MENTARY  MFORMATION: 

Title:  Proceeds  of  Bonds  Used  for 
Reimbursmnent. 

OMB  Number:  1545-1226. 

Regulatimi  Project  Number:  FI-59-89. 

Abstract:  This  regulation  clarifies 
when  the  allocation  of  bond  proceeds  to 
reimburse  expenditures  previously 
made  by  an  issuer  of  the  bond  is  treated 
as  an  expenditure  of  the  bond  proceeds. 
The  issuer  must  express  a  reasonable 
official  intent,  cm  or  prior  to  the  date  of 
payment,  to  reimburse  the  exp«iditure 
in  order  to  assure  that  the 
reimbursement  is  not  a  device  to  evade 
requirements  imposed  by  the  Internal 
Revenue  Code  with  respect  to  tax 
exempt  bonds. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  coUection. 

Affected  Public:  State,  local  or  tribal 
governments,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  2 
hours,  24  minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shaU  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
informatifm;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informaticm  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collectim 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operatioii, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 1998. 
GanickLStear, 
IRS  Reports  Oeaiance  Officer. 
[FR  Doa  98-797  Filed  1-13-98;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

iMsnial  RavwHM  Servic* 

PropoMd  CoNsctfon;  ConMMfit 
Request  for  Form  tSM 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  ccHuments  concerning  Form 
8559,  District  of  Coliunbia  First-Time 
Homebuyer  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  March  16, 1998  to 
be  assiired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
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Service,  rooui  5571,  llll  Constitution 
Avenue.  NVvl,  Washington,  DC  20224. 
FOR  FURTHEl|l|lNFOmiATION  CONTACT: 
Requests  fot  additional  infonnation  or 
copies  of  th#*fonn  and  instructions 
should  be  difected  to  Carol  Savage, 
(202)  622-3945,  Intei^al  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue,  N\if\,  Washington,  DC  20224. 

SUPPLEMENTHNRY  INFORMATKM: 

Title:  District  of  Columbia  First-Time 
Homebuyer  Ktredit. 

Oh4B  Nui$per:  1545-1584. 

Fomi  Number:  Form  8559. 

Abstract:  fbrm  8859  is  used  to  claim 
the  District  of  Columbia  first-time 
homebuyer  ctedit.  The  information 
collected  will  be  used  to  verify  that  the 
credit  was  computed  correctly. 

Current  AfiUons:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Affected  Ptblic:  Individuals  or 
households.  I 

Estimated  Number  of  Respondents: 
1.900.  I 

Estimated  Time  Per  Respondent:  1 
hour,  6  minutes. 

Estimated  Total  Annual  Burden^ 
Hours:  2.10^.1 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notida: 

An  agency  tnay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  v^lid  OMB  control  number. 
Books  or  recbids  relating  to  a  collection 
of  informatiob  must  be  retained  as  long 
as  their  contehts  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  infonnation  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  foj^iComments:  Comments 
submitted  inj^ponse  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  (he  collection  of 
information  ^  necessary  for  the  proper 
performance  idf  the  functions  of  the 
agency,  including  whether  the 
information  9|iall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information:  M  ways  to  enhance  the 
quality.  utiUtpr.  and  clarity  of  the 
information  lib  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  of  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stait-up  co$ts  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  7, 1998. 
Garrick  R.  Shear, 

ntS  Reports  Clearance  Officer. 

[FR  Doc.  98-798  Filed  1-13-98;  8:45  am] 

BIUINO  CODE  4ne-«i-u 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AOatCY:  Office  of  Thrift  Supervision. 
Department  of  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Loans  to 
Executive  Officers,  Directors  and 
Principal  Shareholders  of  Savings 
Associations. 

DATES:  Written  comments  should  be 
received  on  or  before  K4arch  16, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  PoUcy. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC  20552. 
Attention  1550-0075.  These 
submissions  may  be  hand  delivered  to 
1700  G  Stieet,  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  fiacsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

pubhc.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW.. 
from  9:00  A.M.  until  4:00  P.M.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Donna  Deale. 
Supervision  PoUcy.  Supervision.  Office 
of  Thrift  Supervision.  1700  G  Street, 


NW..  Washington.  DC  20552.  (202)  906- 
7488. 

SUPPt^MENTARY  INFORMATION: 

Title:  Loans  to  Executive  Officers. 
Directors  and  Principal  Shareholders  of 
Savings  Associations. 

OMB  Number:  1550-0075. 

Form  Number:  Not  Applicable. 

Abstract:  This  regulation  requires 
savings  associations  to  maintain 
detailed  records  of  their  extensions  of 
credit  to  executive  .officers,  directcxr* 
and  principal  shareholders.  The 
regulation  also  requires  that  savings 
associations  report  to  OTS  all  loans  to 
executives  and  disclose  the  amount  of 
credit  extensions  following  a  written 
request  from  the  public.  Indebtedness 
incurred  from  correspondent  banks  also 
must  be  disclosed  to  the  board  of 
directors. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1229. 

Estimated  Time  Per  Respondent:  11 
hours. 

Estimated  Total  Annual  Burden 
Hours:  13.519  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8, 1998. 

Catherine  C.  M.  Teti. 

Director.  Records  Management  and 
Information  Pcdicy. 

(FR  Doc  98-955  Filed  1-1^-98;  8:45  ani) 
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DEPARTMEHT  OF  VETERANS 
AFFAIRS 

(0118  Control  No.  2900-00601 

Propo— d  Informatfon  Collection 
Acttvtty:  PropoMd  Collection; 
Commont  Request 

AGENCY:  Veterans  Health 
Administratioo,  Depaitoient  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Vetwans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  ReductioB  Act  (PRA)  of 
1995,  Federal  agenciee  are  required  to 
publish  notice  in  the  Federal  Kegfartw 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  a  previously  approved 
collection  for  which  ^proval  has 
expired,  and  allow  60  days  for  public 
comment  in  respraue  to  ihe  notice.  This 
notice  solicits  comments  on  information 
needed  to  claim  payment  for 
reimbursement  and  to  authorize  and 
process  payment  of  medical  and 
hospital  services  provided  by  a  non- 
Federal  provider;  and  to  authorize  use 
of  and  process  payment  for  ambulance 
and  other  hired  vehicle. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  16, 1998. 
AOOAESSES:  Submit  written  comments 
on  the  collection  of  infmmation  to  Ann 
Bickoff,  Veterans  Health  Administration 
(161A1),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0080"  in  any 
correspondence. 

FOR  FURTHER  WFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  IMFORmTION:  Undeithe 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  inf(»mation  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(cH2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  prafimnance  of  VHA's 
functions,  including  vidiether  the 
information  will  have  practical  utiUty; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  way 
to  minimize  the  burden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Title:  Claim  for  Payment  of  Cost  of 
Unauthorized  Mediod  Service, 
Authority  and  Invoice  for  Travel  by 
Ambulance  or  Other  Hired  Vehicle,  and 
Authorization  and  Invoice  for  Medical 
and  Hospital  Services. 

Form  numbers: 

a.  VA  Form  10-583.  Claim  for 
Payment  of  Cost  of  Unauthorized 
Medical  Service. 

b.  VA  Form  10-2511,  Authority  and 
Invoice  for  Travel  by  Ambulance  or 
Other  Hired  Vehicle. 

c.  VA  Form  10-7078,  Authorization 
and  Invoice  for  Medical  and  Hospital 

OMB  Control  Number:  2900-0080. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previoiisly 
approved  coUecticn  for  which  approval 
has  expired. 

Abstract: 

a.  VA  Form  10-583  is  used  by 
administrative  personnel  in  VA  medical 
facilities  of  fee  jurisdiction  to  collect 
information  for  determining  legal  and 
medical  eligibility  of  applicants  for 
payment  or  reimbursement  of  the  costs 
of  imauthorized  medical  services 
obtained  by  a  veteran.  The  form  is 
completed  by  the  applicant  as  an  official 
claim  for  sudi  benefits  and  by  VA 
officials  to  certify  the  authorized 
payment  or  reimbursement  and  to 
authorize  such  payment.  If  the 
collection  of  information  was  not 
carried  out,  VA's  ability  to  provide 
reimbuj^ement  or  payment  for  these 
costs  would  be  negated. 

b.  Administrative  personnel  in  VA 
medical  facilities  to  authorize 
expenditures  from  the  beneficiary  trust 
account  use  VA  Form  10-2511.  It  is  also 
used  to  process  payment  for  ambulance 
or  other  hired  vehicular  forms  of 
transportation  to  eligible  veterans  to  and 
from  VA  health  care  facilities  for 
examination,  treatment  or  care.  If  the 
collection  of  information  was  not 
conducted,  payment  to  vendors  for 
services  rendered  would  not  be 
possible. 

c.  VA  Form  10-7078  is  used  by 
administrative  personnel  in  VA  medical 
facilities  to  authorize  expenditures  frt>m 
the  medical  care  account  and  process 
payment  of  medical  and  hospital 
services  provided  by  other  than  Fedgral 
health  providers  to  VA  beneficiaries. 
Without  the  use  of  this  form  it  would 
complicate  management  and  record 
keeping  of  expenditures  for  medical 


care  provided  at  VA  expense  by  the 
private  sector. 

Affected  Public:  Business  or  other  for- 
profit — ^Individuals  or  households — Not- 
for-profit  institutions — State,  Local  or 
Tribal  Government. 

Estimated  Total  Annual  Burden: 
29,671  hours. 

a.  VA  Form  10-583—17,188  houra. 

b.  VA  Form  10-2511—4,083  houra. 

c.  VA  Form  10-7078— 8,400  houra. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-583 — 15  minutes. 

b.  VA  Form  10-2511 — 2  minutes. 

c.  VA  Form  10-7078 — 2  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

443,250. 

a.  VA  Form  10-2421—68.750. 

b.  VA  Form  10-2520—122.500. 

c.  VA  Form  10-2914—252,000. 

Dated:  Decembsr  10. 1997. 

By  direction  of  the  Secretary 
Daoald  L.  Nailaaa, 

Director,  Information  Management  Service. 
[FR  Doc  98-«27  Filed  1-13-98;  8:45  am] 
MjjNO  COOK  ssao-ei-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2M0-016q 

Propoaod  Information  Collection 
Activity:  Propo— d  Colloctlon; 
Comment  Roquost 

agency:  Veterans  Benefits 
Administratioi?,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


f:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affaira  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
informatim  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  fw  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
application  for  cash  surrender  or  policy 
loan  on  Government  Life  Insurance. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  16, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  ].  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
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Veterans  AfbHts,  810  VenncnM  Avmue. 
NW,  Washingt|on,  DC  20420.  PImm  refer 
to  "0MB  Control  No.  2900-0166"  in 
any  correspoilikace. 
FOR  FURTHER  MFORMAIION  CONTACT: 
Nancy  J.  KesstOger  at  (202)  273-7079  or 
FAX  (202)  275:-5146. 
SUPPLEMBfTAMr  MFONMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44.U.S.C.. 
3501-3520),  Paderal  agmcies  must 
obtain  approval  from  the  0£Gce  of 
Managciment  and  Budget  (OMB)  fat  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Secticm 
3506(c)(2KA)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  ($)  ways  to  enhance  the 
quality,  utilitV.land  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minioiize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titie  and  Fotpri  Numbers:  Application 
for  Ordinary  life  Insurance,  VA  Form 
29-8485;  and  Information  About 
Modified  Life  Insurance,  VA  Fonn  29- 
8700. 
OMB  Control  Number:  2900-0166. 
Type  of  Review:  Extension  of  a 
currently  approived  collection. 

Abstract:  Thia  forms  are  used  by  the 
insureds  to  apply  for  cash  replacement 
insurance  to  replace  the  amoimt  of 
Modified  Life  Insurance  that  was 
reduced  at  age  i65.  The  information  is 
used  by  VA  to  iiiitiate  the  granting  of 
the  cover^  for  which  applied. 

Affected  Public:  Individuals  or 
households. 
Estimated  Annual  Burden:  642  hours. 
Estimated  Average  Burden  Per 
Respondent:  5  minutes. 


Frequency  of  Response:  On  occasion. 
Estunated  Nundier  of  Respondents: 
7.700. 

Ditad:  December  12. 1M7. 
By  diraction  of  the  Secretary. 
BMlMrafL^ipc 

Management  Analyst,  InfonnaUon 
Management  Service. 

(PR  Doc.  gs-828  Filed  1-13-^98;  8:45  am] 

BiujNo  cooc  asas-ei-p 


DEPAfrnHENT  OF  VETERANS 
AFFAIRS 

(0M8  CoRtiol  No.  2900-0442] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AQENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  noUce 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Vetwans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  13, 1998. 
FOR  FURTHER  INFORMATKM  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0442." 

wrvismnM,  mformation: 

Title  and  Form  Number:  Request  for 
Armed  Forces  Separation  Records,  VA 
Form  Letter  21-80e. 

OMB  Control  Number:  2900-0442. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  In  order  to  establish 
entitlement  to  VA  compensation  or 
pension  benefits,  a  veteran  must  have 
had  active  military  service  which 
resulted  in  separation  under  other  than 
dishonorable  conditions.  VA  Form 
Letter  21-80e  is  completed  by  the 
veteran  to  furnish  information  relative 
to  his/her  military  service.  The 
information  is  used  to  aid  VA  in 
reqiwsting  verification  of  military 
service.  Benefits  cannot  be  paid  without 
verification  of  service. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  infonnation  was  published  on  June 
12, 1997  at  page  32147. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  17,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
102,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  OfBce  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0442"  in  any 
correspondence. 

Dated:  December  12, 1997. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst.  Information 
Management  Service. 

(PR  Doc.  98-829  Filed  1-13-98;  8:45  ami 
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contains  editorial  corrections  o1  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  correctior^  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-^IO-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  ttie 
Proposed  Virginia  Expansion  Project 
and  Request  for  Comments  on 
Environmental  Issues 

Correction 

In  notice  document  98-521,  beginning 
on  page  1451,  in  the  issue  of  Friday, 
January  9,  1998,  the  docket  number 
should  appear  as  set  forth  above. 

BtLUNQ  COOE  130S-01-O 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

PNS  No.  1884-97] 

Expansion  of  the  Direct  Mail  Program 
for  the  Denver,  Kansas  City,  Portland, 
Oregon,  and  St.  Paul  District  Offices 
and  the  Salt  Lake  City  and  St  Louis 
Sutwffices;  Form  N-400 

Correction 

In  notice  document  98-366  beginning 
on  page  892,  in  the  issue  of  Wednesday, 


January  7, 1998,  make  the  following 
correction: 

On  page  893,  in  the  first  column, 
under  the  heading  DATES  "This  notice 
is  effective  January  7, 1998  or  January 
30, 1998"  should  read  "This  notice  is 
effective  January  30. 1998." 

BILUNQ  CODE  1SO»«1-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  551 
RIN  3206-AG70 

Pay  Administration  Under  the  Fair 
Labor  Standards  Act 

Correction 

In  rules  dociunent  97-33429 
beginning  on  page  67238,  in  the  issue  of 
Tuesday,  December  23, 1997,  make  the 
following  corrections: 

§551.104    [Conrectad] 

1.  On  page  67245,  in  the  third 
column,  in  §  551.104,  in  the  second  full 
paragraph  from  the  bottom,  in^the  first 
line,  "Exempt  area"  should  ref  d 
"Exempt  area". 

§551.206    [Conrected] 

2.  On  page  67249,  in  the  first  column, 
in  §  551.206,  in  the  first  line, 
"administrative  employee"  should  read 
"administrative  employee". 

§551.208    [Corrected] 

3.  On  page  67250,  in  the  first  colimm, 
in  §  551.208(c),  "Effect  on  exempt 
employees."  should  read  "Effect  on 
exempt  employees." 

BILUNO  CODE  1S06-01-0 


POSTAL  SERVICE 

39CFRPart255 

Access  of  Handicapped  Persons  to 
Postal  Services,  Programs,  Facilities, 
and  Employment 

Correction 

In  rule  document  97-33478  beginning 
on  page  66996  in  the  issue  of  Tuesday, 
December  23, 1997,  make  the  following 
correction: 

§255.3    [Corrm;t8d] 

On  page  66997,  in  the  second  column, 
amendatory  instruction  17  should  read 
"17.  Sections  255.3(a)(3),  (a)(4),  and 
(a)(5)  are  removed". 

MLUNQ  CODE  1S0»«1-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91, 121.  and  142 

[Docket  No.  25910;  Amendment  Nos.  91- 
255, 121-267,  and  142-2] 

RIN  2120-AE71 

Pilot,  Flight  Instructor,  Ground 
Instructor,  and  Pilot  School        " 
Certification  Rules 

Corrertjon 

In  rule  document  97-33754  beginning 
on  page  68136,  in  the  issue  of  Tuesday, 
December  30, 1997,  make  the  following 
correction: 

On  page  68137,  in  the  first  column,  in 
the  second  line,  "conducted  under  part 
121"  should  read  "cdnductefl  under  14 
CFR  part  135  to  be  conducted  under 
part  121." 

BILUNQ  COOE  1S054>1-D 
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1 73 1 884 

382 2172 

393 1383 

571 27 

653 - 418 

654 418 

Proposed  Rules: 

232 195.  1418 

571 46 

50  CFR 

17 692;i752 

32 '. .2178 

226 1388 

285 667 

600 419 

622 290.  443.  1772 

648 444,  1773.  2182.  2184 

660 .419 

Proposed  Rules: 

17 1418.  1948 

222 1807 

227 1807 

300 1812 

622 1813 

648 466 

660 „ 2195 
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jn 


T^  itmm  in  «#,4iBt  were 
adhNiaKy  OMWpi^d  as  an  aid 
to  Federal  RegiilBr  users. 
Inclusion  or  exclusion  fnxn 
this  list  has  no  legal 
significance. 


RULES  GOmO  INTO 
EFFECT  JANtHARY  14, 
1996 

AGRICULTURE 
DEPARmeNT  ! 
Farm  Service  AjQancy 

Program  regulaiiDns: 
Multiple  family  (lousing 
borrowers  and  grant 
redptents;  management 
and  supennsion;  published 
1-14-98 

AGRICULTURE 
DEPARTMENT 

Rural  BuslnessJCooperative 
Service 

Program  regulations: 
Multiple  family  ttousing 
borrowers  and  grant 
recipients;  management 
and  suRprvisien:  published 
1-14-98        ^^ 

AGRICULTURE 
v^OEPARTMENT 
Rural  Housing  Sirvlce 
Program  regulations: 
Multiple  family  housing 
txxrowers  arid  grant 
recipients;  management 
and  supen/ision;  published 
1-14-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  S^fvice 

Program  regulations: 
Multiple  family  housing 
txMTowers  and  grant 
recipients;  management 
and  supervision;  published 
1-14-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implemarrtation 
pleins;  apfyoval  and 
promulgation;  various 
States: 

California;  published  12-15- 
97 

Pesticides;  toteranges  in  food, 
animal  feeds.  an0  raw 
agricultural  commodities: 
Bifenthrin;  published  1-14-98 
Diuron.  etc.;  pubished  1-14- 
98  [I 

FEDERAL  ! 

COMMUNICATIONS 

COMtMSSION 

Personal  communf:9tior» 
sennces:      >     |  j 
Licenses  in  C  block 
(broadband  P^)— 


14-66 
MNMM  CANAL 


Organization,  functions,  and 

authority  delegations: 
Shipping  Inspector; 

references  deleted; 

published  1-14-98 

TRANSPORTATION 
DEPARTMENT 
Fadaial  Aviation 
Administration 

Ainworthiness  directives: 
de  HaviHand;  published  12- 
10-97 

British  Aerospace;  published 
12-10-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agrteultural  Marketing 

Service 

Mushroom  promotion, 

research,  and  consumer 

informatkm  order; 

refererxlum  procedures; 

comments  due  by  1-22-98; 

published  12-23-97 
Speamiint  oil  produced  in  Far 

West;  comments  due  by  1- 

23-98;  published  12-24-97 
Tomatoes  grown  in  Florida 

and  imported;  comments 

due  by  1-20-98;  published 

12-18-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
erx:ephak)pathy;  disease 
status  ctiange — 
Belgium;  comments  due 
by  1-20-98;  published 
11-18-97 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  t>y  1-20- 
98;  published  11-20-97 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservatk>n  Servtee 

Technical  assistance: 
State  Technical  Committees; 
membership  and  role 
expansion 

Comment  period 
extension;  comments 
due  by  1-23-98; 
published  1-6-98 


Electric,  tetecommunicaMons, 
and  water  and  waste 
tnancial  assistance 
programs;  environmental 
policies  and  procedures: 
comments  due  by  1-23-96; 
published  lt-24-97 

DEFENSE  DB^ARTMENT 
Engineers  Corps 

Water  resource  devetopment 
projects,  public  use; 
shoreline  use  pennits; 
ftotatxxi  materials; 
comments  due  by  1-20-98; 
published  12-4-97 

EDUCATION  DEPARTMENT 

Special  education  and 
.     rehat)ilitative  services: 
Individuals  with  Disabilities 
Education  Act 
Amendments  of  1997; 
implementatiorv— 

State  assistance  and 
preschool  grants  for 
chikJren  with  disat)ilities 
programs  and  earty 
intervention  program  for 
infants  and  toddfers 
with  disabilities; 
comntents  due  t>y  1-20- 
98;  published  10-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t>y 
1-22-98;  published  12-23- 
97 

Cokxado;  comments  due  t>y 
1-22-98;  published  12-23- 
97 

Illinois;  comments  due  by  1- 
22-98;  published  12-23-97 

New  York;  comments  due 
by  1-21-98;  published  12- 
22-97 

Texas;  convnents  due  by  1- 
20-98;  published  12-19-97 
Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  conwnodities: 
Fenarimol;  comments  due 
by  1-20-98;  published  11- 
18-97 

Fomesafen;  comments  due 
by  1-20-98;  published  11- 
19-97 

Hydroprene;  comments  due 
by  1-20-98;  published  11- 
19-97 

Superfund  program: 
National  oil  and  hazardous 

sut>starx:es  contigency 
•   plan — 

Uncontrolled  hazaradous 
waste  sites;  listing  and 


*    dolsisn  potcy  tor 
Federal  taaWes: 
oommette  due  tiy  1-23- 
96;  published  11-24-97 
FARM  CREDIT 
AOMMSTRATION 
Farm  credR  system: 
Loan  policies  and 
operatnns— 
Interest  rates  and 
charges;  comments  due 
by  1-21-98;  published 
12-22-97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Satellite  commurvcations — 
Ka-band  sateHite 
applicatkm  and  lk»nsing 
procedures;  comments 
due  by  1-21-98; 
published  11-18-97 

FEDERAL  ELECTION 
COMMISSION 

Contributk>n  and  expenditure 
limitalkjns  ar>d  prohibitions: 
Corporate  and  labor 
organizatkMis — 
Association  member 
definitkm;  comments 
due  by  1-21-98; 
"published  12-22-97 
Qualified  nonprofit 
corporations;  comments 
due  by  1-23^; 
published  12-10-97 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
•  Disaster  assistance: 

Fire  suppresskxi  assistance; 
eligt>ilrty  process 
simpliried  and  Federal 
cost  share  changed; 
comments  due  t>y  1-23- 
98;  published  11-24-97 
Public  assistance  and 
hazard  mitigatk>n  grant 
programs;  appeals  review 
and  disposition 
procedures;  conirT>ents 
due  by  1-23-98;  published 
11-24-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Official  staff  commentary; 
update;  comments  due  t>y 
1-20-98;  published  12-9- 
97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  wjM6om; 
civil  penalties;  comments 
due  by  1-20-98;  published 
12-18-97 
Single  Audit  Act  Amendments 
of  1996;  implementatnn: 


IV 
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Aufits  of  States,  local 
govenvnents,  and  norv 
profit  organizations 
expending  Federal 
awards:  commerTts  due  t>y 
1-20-98;  published  11-18- 
97 

IHTERIOR  DEPARTMENT 
FMt  and  Wildlife  Service 
Endangered  and  ttveatened 
species: 

Mobile  River  Basin.  AL; 
cylindrical  iioplax,  etc.  (six 
aquatic  snais);  comments 
due  by  1-23-98;  published 
12-19-97 
,  Preble's  meadow  jumping 
mouse;  comments  due  by 
1-22-98;  published  12-23- 
97 
Riparian  brush  rabbit,  etc.; 
comments  due  by  1-20- 
98;  published  11-21-97 
Rough  Popcomflower, 
comments  due  by  1-20- 
96;  published  11-20-97 
MTERIOR  DEPARTMENT 
Sufface  Mining  Redanurtion  . 
and  Enfofcemant  Office 
Permanent  program  and 
'  abandoned  mine  land 
reclamation  plan 
submissions: 

Virginia;  comments  due  by 
1-22-98;  published  12-23- 
97 

LABOR  DEPARTMENT 
Enptoyment  and  Training 


Welfare-to-work  grants; 

governing  provisions; 

comments  due  by  1-20-98; 

published  11-18-97 
LABOR  DEPARTMENT 


Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Occupirtional  noise  exposure 
Report  availability; 
comments  due  t>y  1-22- 
98;  published  12-23-97 


PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 

commerrts  due  by  1-22-98; 

published  12-23-97 
Retirement,  health  benefits, 

and  life  insurance.  Federal 

employees: 

Decennial  census 
employees  with  dual 
appoiiTtments;  continuity  of 
coverage  requirements; 
exemption;  comments  due 
by  1-23-98;  published  12- 
24-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Fees  based  upon  capital 
gains  shares  or  capital 
appreciation  of  client's 
account;  exemption; 
comments  due  by  1-20- 
98;  published  11-19-97 
Multi-state  investmerrt 
advisers;  exemption; 
comments  due  by  1-20- 
98;  published  11-19-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Los  Angeles  Haitxx-San 
Pedro  Bay,  CA;  safety 
zone;  comments  due  t>y 
1-20-98;  published  11-19- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admhiiali  alien 

Airworttiiness  dkectives: 

Alison  Engirw  Co.; 
comments  due  t>y  1-20- 
98;  published  11-18-97 

Boeing;  comments  due  by 
1-23-98;  published  12-9- 
97 

British  Aerospace; 
comments  due  by  1-20- 
98;  published  12-18-97 


Eurocopter  Fremce; 

comments  due  by  1-20- 

98;  published  11-21-97 
Fokken  comments  due  by 

1-20-98;  published  12-18- 

97 
Saab;  comments  due  by  1- 

20-98;  published  12-18-97 
Class  E  airspace;  comments 
due  by  1-20-98;  published 
12-3-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  power  brskes  and 
drawt>ars: 
Train  and  locomotive  power 

braldng  systems; 

advanced  technology  use; 

two-way  erxl-of-train 

telemeby  devices; 

comments  due  t)y  1-20- 

98;  published  1-5-98 

TRANSPORTATION 
DEPARTMENT 
National  Higlvway  Traffic 
Safety  Administralion 

Anttwopomorphic  test  devices: 
Side  impact  test  dummies; 
dynamic  crash  test; 
comments  due  by  1-22- 
98;  published  12-8-97 

TRANSPORTATION 

DEPARTMENT 

Rassarcli  and  Special 

Programs  Aiftmlnistration 

Pipeine  safety: 
Facility  response  plan 
submissions;  reporting 
cycle  changes;  comments 
due  by  1-22-98;  published 
12-24-97 
Outer  Continental  Shelf 
pipeines;  point  at  wtiich 
pipeline  is  subject  to 
RSPA  regulations; 
menmrandum  of 
understandkig  with  Interior 
Department;  comments 
due  by  1-20-98;  published 
11-19-97 


TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticutturai  area 
designations: 

San  Francisco  Bay.  CA; 
comments  due  by  1-20- 
98;  published  10-20-97 


LIST  OF  PUBLIC  LAWS 

The  List  of  Public  Laws  for 
the  105th  Congress.  First 
Session,  has  been  completed. 
It  will  resume  wfien  bills  are 
enacted  into  PMic  Law 
during  tiie  second  session  of 
the  105th  Congress,  which 
convenes  on  January  27, 
1998. 

Note:  A  Cumulative  List  of 
Public  Laws  was  published  in 
the  Fsdoral  Registsr  on 
December  31.  1997. 


Public  Laws  Electronic 
Notmcation  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
nolificalion  service  for  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
LiSTPR0C9ET&FED.Q0V 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws  only.  The  text  of 
laws  is  not  available  through 
this  service.  We  cannot 
respond  to  specific  inquiries 
sent  to  this  address. 
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VM I  iUTION  ABOUT  THE  8UPERMTEM)BfT  OF  DOCUIKNTS*  SUBSCRIimON  SER^ 


I  to  expect  jour  renewal  notfoe  and  keeps  food  thing  ooorii^  To  keq)  our  subscription 
prices  down,  the  Govenunent  Printing  OfiBce  maiU  each  subscriber  0^ 

learn  w>pn  you  wm  get  your  renewal  notk»  by  checldng  the  number  that  foUows  month/year  code  « 
die  top  libe  of  your  label  05  lAoMTi  m  <Au  emiiyile: 


A  renewal  notice  will  be 
sent  appronmately  90  days 
bcfM«  tiw  sImwb  date. 
./ .    ..., 


I  JOBS  aczTH 

I  212  NKIN  STREET 

:  FORESTVILLE  MD  20747 


DEq97Rl      :  ;aprdo  SMrrH212J 

•  :  JOHN  SMITH 

:  I  212  MAIN  STREET 

•  :  FC»IESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
befoR  tiM  shows  date. 

DEC97  R  I  ; 


To  be  siib  diat  your  service  continues  widiout  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents.  Washington.  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated. 

Tbchnnl^  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents.  Attn:  Chief.  MaU  List  Branch.  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

lb  inquire  aiioat  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  coi^pondence.  to  die  Superintendent  of  Documents.  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSpM,  Washington,  DC  20402-937S. 

lb  ordei'ia  new  subscription:  Please  use  die  order  form  provided  bdow. 
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DYESl 


Superlntondent  of  Documents  Subscription  Older  Fonm 


please  enter  my  sut»criptions  as  idkMvs: 


Charge  your  order. 

It's  Eaayl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


regular  domf  ttic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Co(np«nyar|g|4rMfMlname' 


typt  or  print) 


SI  bscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

s  1  bscriptions  to  Federal  Register,  daily  only  (FRDO),  dt  $555  each  per  year. 
The  total  costJlf  my  orderisS (Price  includes  For  privacy^  chsck  box  below: 

Q  Do  not  mal(d  my  name  avaiiat>le  to  other  mailers 
Check  method  of  payment 
a  Check  payable  to  Superintendent  of  Documents 
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OVISA     O  MasterCard  |    |    |    |    |(axDi,.tion  dtrt 

I   I   I    I    I   I    I    I    I    '    I    I    I    I   I    I   I   I    I    I   I 

Thmk  you  ior  your  onlmt 
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MalTK  Superintendent  of  Documents 
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PurchaMordir 


numbar  (optiontO 


Public  Laws 


105th  Congress,  2nd  Session,  1990 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I   I  ES,  enter  my  subscription(s)  as  follows: 


Ontof  ProoMsino  Cods: 

*6216 


Char§&your 

ItaEaayl 


Fax  your  ordtrs  (282)  512-2259 
PhoM  your  ortlers  (292)  512-1899 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ ^.  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  <^  Payment:    • 

I I  Check  Payable  to  the  Superintendent  (rf  Documents 
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Bnefings  on  how  to  use  the  Federal  Register 

For  infonnation  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(SeUaed  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFH)  volumes  is  now  available  via  GPO 
Access,  a  service  of  die  United  Stotes  Government  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
iiKrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  AJser  Support  Team  via: 

•    Ptwne:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccess@gpo.gov 


II 


Federal  Register  /  Vol.  63,  No.  10  /  Thursday.  January  15,  1998 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs). 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration.  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Hling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

Hie  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
RMister  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  at>out 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  tojzpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toil  &ee  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rmster  paper 
edition  is  S555,  or  $607  for  a  combined  Federal  Re^^rter,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (l2a) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound:  or  SI. 50  for 
each  issue  in  micronche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
^tbreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  E)ocuments,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
pag^  number.  Example:  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 
Paper  or  fiche  202-S12-1800 

Assistance  with  public  subscriptions  "       512-1806 

General  online  information  202-512-1530;  1-888-293-64M 

Single  copies/back  copies: 

,  Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-S243 


FEDERAL  REGISTEK  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  parson  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  OfHce  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  inttoduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(Two  Sessions] 

January  27.  1998  at  9:00  am,  and 
February  17,  1998  at  9:00  am. 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street  NW., 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


WHEN: 


WHERE: 


UMl 


® 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Content|i» 


m 


Agricultural  Marketing  Service 

NOTICES 

Canned  beets,  canned  carrots,  and  canned  white  potatoes: 
United  States  Standards  for  Grades,  2356-2357 

Canned  sweet  potatoes;  United  States  Standards  for  Grades, 
2357-2358 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 

See  Grain  Inspection.  Packers  and  Stockyards 
Administratidn 

Assassination  RJBicords  Review  Board 

NOTICES 

Meetings;  SunshilOe  Act,  2361 

Centers  for  Disesee  Control  and  Prevention 

NOTICES 

Agency  informatijtjn  collection  activities: 
Submission  forj  pMB  review;  comment  request,  2394- 
2396 

Citildren  and  FaMlles  Administration 

RULES 

Head  Start  Progratiii: 
Early  Head  Start  program;  performance  standards  for 
grantees  and  agencies  providing  services; 
implementation;  correction,  2312-2314 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  adVisory  committees: 
Massachusetts,  1^361-2362 

Coast  Quard 

RULES 

Drawbridge  operations: 
New  Jersey,  2366-2312 

Commerce  Depaitinent 

See  Export  Admirijstration  Bureau 

See  International  TCrade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Consumer  Produtt  Safety  Commission 

NOTICES  I 

Applications,  hearings,  determinations,  etc.: 
Black  &  Decker  Corp.,  2367 

Defense  Department 

NOTICES 

Agency  informatido  collection  activities: 

Proposed  colleciijon;  comment  request,  2367-2369 
Meetings:  1 1 

Science  Board,  i^69 

Education  Department 

NOTICES 

Agency  informatioW  collection  activities: 
Proposed  coUectiDn;  comment  request,  237Q-2371 


Federal  Register 
Vol.  63,  No.  10 

Thursday.  January  15,  1998 


Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services- 
Children  with  disabilities  programs,  etc..  2588-2591 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2420-2421 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Southwestern  Power  Administration 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  2372 
Applications,  hearings,  determinations,  etc.: 
Comprehensive  National  Energy  Strategy,  2371-2372 

Environmental  Protection  Agency 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

National  Drinking  Water  Advisory  Council,  2391 
Meetings: 

National  Drinking  Water  Advisory  Council,  2391-2392 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commerce  control  list — 
Wassenaar  Arrangement  List  of  Dual-Use  Items; 

implementation;  commerce  control  list  revisions 
and  reporting  requirements,  2452-2555 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Competitive  bidding  procedures,  2315-2350 
Radio  stations;  table  of  assignments: 

Kansas,  2350 

Mississippi,  2350 

Washington,  2350-2351 

Wyoming,  2351-2352 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Colorado,  2354 

Florida,  2354 

Texas,  2355 
NOTICES 
Reporting  and  recordkeeping  requirements,  2392 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2392-2393 
Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Georgia  Power  Co.  et  al..  2375-2378 

Pacific  Gas  &  Electric  Co.  et  al.,  2378-2381 
Hydroelectric  applications,  2381-2383 
Applications,  hearings,  determinations,  etc.: 

Central  Maine  Power  Co.,  2372 

CNG  Transmission  Corp.,  2373 


IV 


Federal  Register  /  Vol.  63.  No.  10  /  Thursday.  January  15.  1998  /  Contents 


Consumers  Energy  Co..  2373 

Egan  Hub  Partners,  LP.,  2373  .     ' 

Equitrans,  LP.,  2373-2374 

Granite  State  Gas  Transmission,  Inc.,  2374 

Idaho  Power  Co.,  2374 

LG&E  Natural  Pipeline  Co.,  2374-2375 

West  Texas  Gas,  Inc.,  2375 

Williams  Natural  Gas  Co.;  correction,  2449 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  2393 
Freight  forwarder  licenses: 
International  Forwarding  &  Logistics,  Inc..  et  al.,  2393 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  2393 

Formations,  acquisitions,  and  mergers,  2393-2394 

Permissible  nonbanking  activities,  2394 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

2405-2407 
Marine  mammals  permit  appUcations,  2407-2408 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Chlofetracycline,  sulfathiazole,  penicillin,  2306-2307 
NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 
E2B  data  elements  for  transmission  of  individual  case 
safety  reports,  2396-2404 
Meetings: 
Life  Sciences  Research  Office,  2404-2405 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Bridger-Teton  National  Forest,  WY,  2358-2360 

Grain  Inspection,  Packers  and  Stockyards  Administration 

PROPOSED  RULES 

Agricultural  commodities  standards: 

Inspection  services;  use  of  contractors;  meaning  of  terms 
and  who  may  be  licensed,  2353-2354 
NOTICES 
Barge  inspection  services: 

Pilot  program,  2360-2361 

Heaitt)  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Public  Health  Service 

NOTICES 

Meetings: 
Consimier  Protection  and  Quality  Advisory  Commission. 
2394 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2405 


Indian  Affairs  Bureau 

NOTICES 

Reservation  establishment,  additions,  etc.: 
Cow  Creek  Band  of  Umpqua  Indian  Tribe,  OR,  2408-2409 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

IntemationalTrade  Administration 

NOTICES 
Antidumping: 
Ferrosilicon  from — 
Brazil,  2362-2363 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  etc..  from — 
Japan, 2558-2585 

International  Trade  Commission 

NOTICES  _^ 

Import  investigations: 
Broad-based  consiunption  tax;  U.S.  trade  and 

competitiveness,  2413-2414 
Steel  wire  rope  from — 
Thailand,  2414-2415 

Justice  Department 

See  Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2415 
Submission  for  OMB  review;  comment  request,  2415- 
2416 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availabifity,  etc.: 
Public  housing;  building  safer  communities,  2416 
Victims  of  Crime  Act;  State  compensation  and  assistance, 
2416-2417 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

NOTICES 

Privacy  Act: 

Systems  of  records,  2417-2420 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  2409 
Environmental  statements;  availability,  etc.: 
Ashley  and  Uinta  National  Forests;  Duchesne  and 
Wasatch  Counties.  UT.  2409-2410 
Meetings: 
Resource  advisory  councils — 
New  Mexico,  2410 
Public  land  and  resource  management,  improvement  by 

science  use;  meeting,  2411 
Realty  actions;  sales,  leases,  etc.: 
Idaho,  2411-2412 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2421 


UMl 


I  2408-2409 


Federal  Register  /  Vol.  63.  No.  10  /  Thursday,  January  15.  1998  /  Contents 


Credit  unions: 
Community  dakrelopment  revolving  loan  program;  1998 
applicaticik  period,  2422 

National  Highwijf  Traffic  Safety  Administratiofi 

NOTICES 

Motor  vehicle  safety  standards:  exemption  petitiras.  etc  • 
Trinity  Traileij  Mfg.,  Inc.,  2446 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings:  I 

Western  Pacifijd  Fishery  Management  Council,  2363-2364 
Permits: 
Endangered  and  threatened  species.  2364-2366 
Marine  mamnuls,  2366-2367 

National  Parit  S^rvica 

NOTICES 

Environmental  statements:  availability,  etc.: 
Oregon  Caves  Hational  Monument,  OR,  2412 

Environmental  st^ements;  notice  of  intent: 
Glen  Echo  Park,  MD,  2412-2413 

Meetings: 
Keweenaw  Natitinal  Historical  Park  Advisory 
Commissi!)^,  2413 

National  Scianca  Foundation 

NOTICES 

Antartic  Conservation  Act  of  1978:  permit  applications, 
etc..  2422 

- 
Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  colle^on:  comment  request,  2422-2423 

Environmental  statements:  availability,  etc.: 
Vermont  Yanke|$  Nuclear  Power  Corp.,  2425-2426 

Regulatory  guide^:;  issuance,  availability,  and  withdrawal, 
2426  I  i 

Applications,  hecAings.  determinations,  etc.: 
Florida  Power  C^rp.,  2423-2425 

Occupatlonai  SalMy  and  Health  Administration 

NOTICES 
Meetings: 
Occupational  &i|ety  and  Health  National  Advisory 
Committee,  2421 

Pension  Benefit  Quaranty  Corporation 

RULES 

Single-employer  pilfens: 

Allocation  of  assets — 

Interest  assumptions  for  valuing  benefits,  2307-2308 
NOTICES  i  1 

Single-employer  ahid  multiemployer  plans: 
Interest  rates  and  assumptions,  2426-2427 

Personnel  Managafnent  Office 
RULES  1 1 

Organizations  representing  Federal  employees  and  other 
organizations:  .agency  relationships,  2305-2306 

Public  Health  Sanllce 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 


NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention;  correction 
2449 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2428 

Meetings:  Siuishine  Act,  2436 

Self-regulatory  organizations:  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  2437-2443 

Applications,  hearings,  determinations,  etc.: 
Goldman,  Sachs  &  Co.  et  al..  2428-2435 
Government  Securities  Clearing  Corp.,  2435-2436 
Public  utility  holding  company  fihngs,  2436 

Southwestern  Povrar  Administration 

NOTICES 

Integrated  System  power  rates  and  opportunities: 
New  power  rates;  rate  order  approved  and  placed  in 
effect  on  interim  basis.  2383-2389 

Power  rates: 
Robert  D.  Willis  project.  2390-2391 

State  Department 

NOTICES 

Agency  information  colleaion  activities: 
Proposed  collection;  comment  request,  2443-2446 

Transportation  Department 

See  Coast  Guard 

See  National  Highway  Traffic  Safety  Administration 

Traaaury  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  2446- 
2447 

United  States  infomiation  Agency 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.:NIS 
college  and  university  partnerships  proeram,  2447- 
2448  r    r    e 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Commerce,  Export  Administration.  2452- 
2555 

Part  III 

Department  of  Commerce,  International  Trade 
Administration,  2558-2585 

Part  IV 

Department  of  Education.  2588-2591 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VI 


Federal  Register  /  Vol.  63,  No.  10  /  Thursday,  January  15,  1998  /  Contents 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


A  cumulative 
Reader  Aids 


ISS 


1998 


UMl 


t 


Federal  Register  /  Vol.  63.  No.  10  /  Thursday.  January  15.  1998  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  attected  thiS  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


SCFR 

251 


7  CFR 

PropoMd  Rules: 

868 

15  CFR 

732 

740 

742 

743 

744 „. 

746 „ 

762 

774 


21  CFR 

558 

29  CFR 

4044 

33  CFR 

117 

45  CFR 

1301 

1304 

1305 

1306 


47  CFR 

1 „ 

21 

24 

26 

27 

73  (5  documents) . 


90 

95 

PropoMd  Rules: 
73  (4  documents) , 


..2305 


..2353 


.....2452 
.....2452 
...2452 
....2452 
....2452 
....2452 
....2452 
....2452 


.2306 


...2307 

...2308 

...2312 
..2312 
..2312 
..2312 


....2315 
...2315 
-..2915 
...2315 
...2315 
..2350, 
2351 
...2315 
..5315 


.2354. 
2355 


U  IVI   I 


VOL 


Rule 


ISS 


1998 


Thissectio 
contains  re 
applicability 
are  keyed  I 
Federal  Re 
50  titles  pu 

TbeCode< 
theSuperir 
new  books 
REGISTER 


OFRCEG 
MANAGB 

SCFRPai 

RIN3206-^ 

AgencyR 
Origanizat 
EmployM 

AOBi|CY:G 
Managenu 
ACTION:  Fi: 

summary: 

Managenu 

regulation 

withmana 

profession 

that  are  no 

regulation! 

representa 

organizati( 

drcumstai 

EFFECTIVE  I 

FORFURTHI 

Lorraine  L 

Office  of  Pi 

oftheGeu 

NW..  Wast 

Telephone 

606-2609. 

SUPP(.EMEN 

I.  Backgroi 

0PM  pul 
Register  oc 
19525.  pro] 
relationshi] 
representin 
other  organ 
reflected  a 
Employee  ] 
Act  of  1996 
U.S.C.  §201 
employee  r 
organizatio 
cirarnistan 
Represental 


UMl 


Rules  and  Regulations 


2305 


Federal  Register 

Vol.  63,  No.  10 
Thursday,  January  IS,  1998 


This  section  of  thel  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appficat)ility  and  togpl  effect,  most  of  vrtiich 
are  keyed  to  and  oodified  in  the  Code  of 
Federal  Regulatiort9.  which  is  published  under 
50  titira  pursuant  ttt  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 


5CFRPart251 


RIN3206-AH72 

Agency  RelatioiUhips  With 
Organizations  n«prMenting  Fedaral 
Enipioy««s  and  Ottier  Organizations 

AGBttT:  Office  of  Personnel 

Management.      1 1 

ACnow;  Final  rul|Bi     


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  govening  agency  relations 
with  managwial.  supervisory, 
professional,  anc|  other  organizations 
that  are  not  labor  brganizations.  These 
regulations  will  permit  greater  employee 
representation  of  Employee 
organizations  um  ier  certain 
circumstances. 

EFFECTIVE  DATE:  JtOluaiy  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Lewis,  General  Counsel.  U.S. 
Office  of  Personnel  Management,  Office 
of  the  General  Counsel,  1900  E  Street, 
NW..  Washington.  DC  20415-0001, 
Telephone:  (202)i606-1700.  FAX:  (202) 
606-2609. 

SUPPt^MENTARY  MPORMATKM: 

L  Background     I 

OPM  published  'in  the  Federal 
Register  on  April  22, 1997,  at  62  FR 
19525,  proposed  regulations  on  agency 
relationships  with  organizations 
representing  Federal  employees  and 
other  organizations.  These  regulations 
reflected  a  provisi<^  of  the  Federal 
Employee  Representation  Improvement 
Act  of  1996  which  modified  the  18 
U.S.C.  §  205  restrictions  to  permit 
employee  representation  of  employee 
organizations  under  certain 
circumstances.  Thf  Federal  Employee 
Representation  Inf  brovement  Act  of 


1996;  Pub.  L.  104-177, 110  Stat.  1563. 
August  6, 1996. 

As  amended,  18  U.S.C.  Section 
205(d)(1)(B)  allows  a  Federal  officer  or 
employee,  if  not  inconsistent  with  tiie 
performance  of  his  or  her  duties,  to 
represent  without  compensation  a  non- 
profit cooperative,  volimtary, 
professional,  recreational  or  similar 
organization  if  a  majority  of  the 
organization's  or  group's  members  are 
Government  officers  or  employees  or 
their  spouses  or  dependent  children. 

Subsection  (d)(2)  of  amended  Section 
205  sets  forth  the  circumstances  in 
which  a  Federal  employee  may  not  act 
as  agent  or  attorney  representing  an 
employee  organization,  lliere  are  three 
situations  in  which  an  employee  is 
prohibited  from  representing  the  views 
of  the  organization  or  group.  The  first 
situation  prevents  employee 
representation  when  me  subject  of  the 
representation  is  a  claim  against  the 
United  States.  18  U.S.C.  §  205(d)(2)(A). 
The  second  situation  prohibits  the 
prescribed  action  during  a  judicial  or 
administrative  proceeding  where  the 
organization  or  group  is  a  party.  18 
U.S.C.  §  205(d)(2)(B).  The  third  situation 
expressly  disallows  Federal  employees 
from  requesting  grants,  contracts  or 
Federal  funds  on  behalf  of  an  employee 
organization.  18  U.S.C.  §  205(d)(2)(C). 
Accordingly,  paragraph  (f)  of  the  Part 
251  regulation  is  being  revised  to  reflect 
the  new  law. 

The  proposed  rule  requested 
comments  and  prescribed  a  60-day 
comment  period.  OPM  received  four 
comments  on  the  proposed  rule,  three 
by  public  interest  organizations  and  one 
by  a  Federal  department.  The  four 
comments  were  timely.  OPM  has 
carefully  considered  the  points  made  in 
the  comments  and  reviewed  the  entire 
Part  251  regulation  and  relevant 
portions  of  the  Federal  Employee 
Representation  Improvement  Act  of 
1996.  OPM  has  decided  to  make  no 
change  to  the  proposed  rula 

n.  Summary  of  Comments 

The  three  public  interest 
organizations  that  commented  on  the 
proposed  rule  expressed  concern  that  as 
currently  written  it  may  tend  to 
discourage  Federal  rtnployees  from 
exercising  representation  rights  they 
may  have.  It  is  suggested  that  the 
language  of  the  proposed  rule  is 
unnecessarily  negative  in  tone  and  gives 
the  appearance  that  its  primary  purpose 


is  to  caution  Federal  employees  against 
serving  as  representatives  for 
organizations  other  than  labor 
oi:ganizations.  The  Federal  department 
that  commented  on  the  proposed  rule 
asserts  that  the  third  situation  set  out  in 
the  supplementary  information  portion 
of  the  proposed  rule  in  which  an 
employee  is  still  prohibited  from 
representing  the  views  of  the 
organization  or  group  is  not  altogether 
clear. 

in.  Analjrsis  of  Comments 

The  three  public  interest 
organizations  that  commented  on  the 

f>roposed  rule  were  concerned  that  the 
anguage  of  the  rule  is  uinnecessarily 
negative  in  tone  and  could  have  the 
eflect  of  discouraging  Federal 
employees  from  serving  as 
representatives  for  organizations  imder 
the  terms  and  conditions  of  the 
proposed  rule.  It  is  suggested  that  the 
regulation  focuses  on  the  remaining 
restrictions  in  18  U.S.C.  §  205  and  gives 
the  appearance  that  its  primary  purpose 
is  to  caution  Federal  employees  against 
serving  as  representatives  for 
organizations.  When  the  5  CFR  part  251 
regulations  were  first  published,  they 
provided  for  the  new  statutory 
exception  and  contained  a  reference  in 
5  CFR  251.101(f)  to  the  18  U.S.C.  §  205 
restrictions  which  remained.  60  FR 
51371-51373.  October  2. 1995.  The 
intent  was  to  caution  Federal  employees 
and  make  them  aware  that  this  authority 
exists  and  restricts  them  under  certain 
circumstances  from  representing 
organizations  before  Federal  agencies.  In 
the  Supplementary  Information  to  the 
final  rule  OPM  responded  to  a 
commenter  who  took  issue  with  the 
inclusion  of  subpart  (f): 

OPM  is  bound  by  the  Department  of 
Justice's  interpretation  of  18  U.S.C.  §  205  and 
it  would  be  improper  for  the  regulation  to 
authorize  employees  to  represent  non-labor 
organizations  as  part  of  their  official  duties. 
Indeed,  it  was  out  of  concern  that  some 
officials  might  misconstrue  these  regulations 
as  authorizing  dealings  with  employee 
representatives  of  non-labor  organizations 
without  regard  to  18  U.S.C.  §  205  as 
interpreted  by  the  Department  of  Justice  that 
OPM  included  the  cautionary  note  of  section 
251.101(f).  Should  a  law  be  passed  making 
the  cautionary  note  unnecessary,  OPM  will 
modify  its  regulations.  61  FR  32914,  June  26, 
1996. 

The  Federal  Employee  Representation 
Improvement  Act  of  1996;  Public  Law. 
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104-177, 110  Stat.  1563.  August  6. 1996. 
modifying  the  18  U.S.C.  §  205 
restrictions  to  permit  employee 
representation  of  employee 
organizations  under  certain 
circumstances,  prompted  OPM  to 
modify  its  final  rule  regarding  5  CFR 
part  251. 

OPM.  in  its  proposed  rule,  captures 
the  essence  of  that  relaxed  restriction, 
while  noting  that  subsection  (d)(2)  of 
amended  Section  205  sets  forth  the 
circumstances  in  which  a  Federal 
employee  may  not  act  as  agent  or 
attorney  representing  an  employee 
organization.  It  would  be  misleading  to 
exclude  the  restrictions  the  law 
maintains,  especially  since  violations  of 
the  Section  205  restrictions  subject 
individual  employees  to  the  civil  and/ 
or  criminal  penalties  set  forth  in  18 
U.S.C  §216. 

The  Federal  department  commented 
■  on  the  third  restriction  set  forth  in  the 
amendment  and  reflected  in  the 
supplementary  information  portion  of 
the  proposed  rule.  The  commenter 
suggested  that  the  third  situation  which 
disallows  Federal  employees  fittmi 
requesting  grants,  contracts  or  Federal 
funds  on  behalf  of  an  employee 
organization  is  not  clear  in  the 
supplementary  information  portion  of 
the  proposed  rule.  It  is  suggested  that 
the  language  does  not  make  clear 
whethv  an  employee  coidd  negotiate 
with  a  Federal  agency  on  behalf  of  an 
organization  over  the  terms  of  a 
contract.  The  commenter  points  out  that 
a  review  of  the  law  and  the  legislative 
history  make  it  clear  that  the  restriction 
is  meant  to  apply  only  when  the 
contract  involves  the  expenditure  of 
Federal  funds.  For  example,  an 
employee  could  represent  a  day-care 
center  in  the  day-care  center's  rent,  but 
the  employee  could  not  represent  the 
center  in  the  center's  application  for  a 
grant  from  the  U.S.  Department  of 
Education. 

We  agree  with  the  commenter  that  the 
restricticm  on  representation  remains  for 
any  matter  that  "involves  a  grant, 
contract,  or  other  agreement  (including 
a  request  for  any  such  grant,  contract,  or 
agreement)  providing  for  the 
disbursement  of  Federal  funds  to  the 
organization  or  group."  Federal 
Employee  Representation  Improvement 
Act  of  1996,  Public  Law  104-177.  Sec. 
2(d)(2)(C).  The  relevant  legislative 
history  states:  "[d]ue  to  limited  Federal 
resources,  employee  organizations 
should  be  on  the  same  footing  as 
otherfs]  looking  for  Federal  fumds." 
House  Report  No.  104-230.  August  4. 
1995.  OPM  believes,  however,  that  the 
language  in  the  supplementary 


information  of  the  proposed  regulations 
is  clear  and  does  not  need  modification. 

Regulatory  Flexibility  Act 

,  I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  it  will  only  affect  Federal 
Government  employees  and  non-lab0r 
organizations  representing  such 
employees. 

Executive  Order  12866,  Regolatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  Executive  Order  12866. 

List  of  Sul^ecti  in  5  CFR  Part  251 

Government  employees. 
Office  of  Personnel  Management 
Janice  R.  Lcduiics, 
Diiector. 

Accordingly,  OPM  is  amending  5  CFR 
part  251  as  follows: 

PART  251— AGENCY  RELATIONSHIPS 
WITH  ORQANIZATIONS 
REPRESENTING  FEDERAL 
EMPLOYEES  ANDpTHER 
ORQANIZATIONS    \ 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  5  U.S.C  S 1104;  5  U.S.C  Chap 
7;  5  U.S.C  S  7135;  5  U.S.C  §  7301;  E.O. 
11491. 

2.  In  §  251.101.  paragraph  (f)  is 
revised  to  read  as  follows: 

f2S1.101    Introduction 


(f)  Federal  employees,  including 
management  ofiidals  and  supervisors, 
may  communicate  with  any  Federal 
agency,  officer,  or  other  Federal  entity 
on  the  employee's  own  behalf.  However, 
Federal  employees  should  be  aware  that 
18  U.S.C.  205,  in  pertinent  part,  restricts 
Federal  employees  from  acting,  other 
than  in  the  proper  discharge  of  their 
official  duties,  as  agents  or  attorneys  for 
any  person  or  organization  other  than  a 
labor  organization,  before  any  Federal 
agency  or  other  Federal  entity  in 
connection  with  any  matter  in  which 
the  United  States  is  a  party  or  has  a 
direct  and  substantial  interest.  An 
exception  to  the  prohibition  found  in  18 
U.S.C.  205  permits  Federal  employees  to 
represent  certain  nonprofit 
organizations  before  the  Government 
except  in  coimection  with  specified 
matters.  Agency  officials  and  employees 
are  therefore  advised  to  consult  with 
their  designated  agency  ethics  officials 


for  guidance  regarding  any  conflicts  of 
interest  that  may  arise. 

(FR  Doc.  98-974  Filed  1-14-98;  8:45  am] 
■ILLJNQ  OOOE  aS2S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 

21  CFR  Part  558 

N«w  Animal  Druga  tor  Uaa  In  Animal 
Faada;  Chlortatracyellna,  Sulfathlazola, 
Panlcillin 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

StJMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Hoffinann-La  Roche,  Inc.  The  ANADA 
provides  for  use  of  TVpe  A  medicated 
article  containing  chlcrtetracycline, 
sul&thiazole,  and  penicillin  to  make  a 
Type  C  medicated  swine  feed. 
fal+fcUllVE  DATE:  January  15, 1998 
FOR  FURTHER  INFOnMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-827-0209. 
SUPPLEMBfTARY  INFORMATKM:  HoCfinann* 
La  Roche.  Inc..  340  Kingsland  St., 
Nutiey.  NJ  07110-1199.  filed  ANADA 
200-167  that  provides  using  Aureozol®, 
a  Type  A  medicated  article  containing 
chlortetracycline  calcium  complex 
equivalent  to  40  grams  per  pound  (g/lb) 
chlortetracycline  hydrochloride, 
sulfathiazole  8.8  percent  (40  g/lb),  and 
penicillin  [bom  penicillin  procaine)  20 
g/lb,  to  make  a  l^pe  C  medicated  swine 
feed.  The  Type  C  swine  feed  contains 
100  g  of  chlortetracycline,  100  g  of 
sul&thiazole,  and  50  g  of  penidUin  per 
ton  of  feed.  It  is  a  complete  feed  for 
swine  raised  in  confinement  (dry  lot)  or 
on  limited  pasture.  It  is  used  in  swine 
pre-starter  and  starter  feeds  for 
reduction  of  inddence  of  cervical 
abscesses,  treatment  of  bactwial 
enteritis  (salmonellosis  or  necrotic 
enteritis  caused  by  Salmonella 
choleraesuis  and  vibrionic  dysentery), 
maintenance  of  weight  gain  in  the 
presence  of  atropic  rhinitis,  increased 
rate  of  weight  gains  and  improved  feed 
effidency  bom  10  pounds  of  body 
weight  to  6  weelcs  post-weaning.  It  is 
used  for  swine  grower  and  finisher  feed 
for  reduction  of  inddence  of  cervical 
abscesses,  treatment  of  bacterial 


nor  an  enviro 
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enteritis  (salmon^losis  or  necrotic 
enteritis  caused  by  S.  choleraesuis  and 
vibricmic  dysentery),  maintenance  of 
weight  gains  in  the  presence  of  atropic 
rhinitis,  increased  rate  of -weight  gain 
from  6  to  16  week^  post-weaning. 
Hofhnann-LaRochlB's  ANADA  200-167 
is  approved  as  a  generic  copy  of 
Boehringer  Ingelh^im  Animal  Health. 
Inc's  NADA  39-fi^7  CSP  500  Fermazole 
Brand  (chlortetrad^cline  (as 
hydrochlorideh  sjlUCBthiazole.  penicilHn 
(from  penicillin  piocaine)).  The  ANADA 
is  approved  as  of  Ifenuary  15. 1998,  and 
the  regulations  arjat  amended  in  21  CFR 
558.155(aM2)  to  r^0ect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

This  approval  is  for  use  of  a  Type  A 
medicated  article  to  make  Type  C 
medicated  feeds.  The  Type  A  medicated 
article  is  a  Category  n  drug  which,  as 
provided  in  21  CFR  558.4,  requires  an 
approved  form  FliX  1900  for  making  a 
iVpe  C  medicated  feed.  The  Animal 
Drug  Availability  Act  of  1996  (Pub.  L. 
104-250)  replaces  the  procedures  for 
approval  of  certaia  medicated  feeds 
with  a  general  liceasing  system.  A 
medicated  feed  pi^Bfviously  requiring  an 
approved  medicatiqd  feed  application 
now  requires  manufacturing  in  a 
licensed  medicated  feed  mill.  Therefore, 
use  of  this  Type  A  medicated  article  to 
make  Type  C  mediated  feeds  as 
provided  in  ANADA  20G-167  is 
required  to  be  manufactured  at  a 
licensed  feed  mill. 

In  accordance  with  the  freedom  of 
information  provi^ijons  of  21  CFR  part 
20  and  514.11(e)(29(ii),  a  summary  of 
safety  and  effectiv^hess  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  aad  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Mondav  throush 
Friday.  !|  *^ 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environiihent.  Therefore, 
neither  an  environiitental  assessment 
nor  an  environmenitkl  impact  statement 
isrequired.  •  [ 

List  of  Subjects  in  i'.i  CFR  Part  558 

Animal  drugs,  Aifmal  feeds. 

Therefore,  under  ijhe  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amtoded  as  follows: 


PART  558-MEW  ANIMAL  DRUGS  FOR 
USE  ttJ  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

f5S&15S    [AmMMlad} 

2.  Section  558.155  ChlortetracycUne, 
sulfathiazole.  penicillin  is  amended  in 
paragraph  (aH2)  by  removing  "000010" 
and  adding  in  its  place  "054273". 

Dated:  January  2, 1998. 
S*9lMoF.S«iidlof. 

Director.  Center  for  Veterinary  Medicine. 
(PR  Doc.  98-703  FUed  1-14-98;  8:45  am] 
BRUNO  OOM  4tM-01-F 


PENSION  BENEFIT  QUARANTV 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Aasats  in  Singla- 
Emplayar  Plana;  Intareat  Aaaumptiona 
for  Valuing  Banaflta 

AOENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assiunptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assiunptions  for  plans  with  valuation 
dates  in  February  1998. 
EFFECTIVE  DATE:  February  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  HW.,  Washington,  DC 
20005.  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPW^MENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  Uie  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assiunptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 


benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
February  1998. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.50  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
aimuity  interest  assumptions  represent  a 
decrease  (from  those  in  effect  for 
January  1998)  of  0.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
b«iefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
'■    reeC  will  be  4.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effisct  for  January  1998. 

The  PBGC  has  determined  that  notice 
and  pubhc  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  February  1998,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing.  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341. 1344. 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  52  is 
added  to  Table  II,  as  set  forth  below. 
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The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 

.    Table  I.— Annuity  Valuatkdns 


[This  table  sets  fortti,  for  each  indicated  calendar  month,  the  Interest  rates  (denoted  by  i|,  i2,  *  '  *,  and  referred  to  generally  as  10  assumed  to 
be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  speditod  in 
ttie  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort' 


fort 


fort. 


February  1998 


.0550 


1-25 


.0525 


>25 


N/A 


N/A 


Table  II.— Lump  Sur^  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  art- 
nuity  rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  ni),  interest  rate  ii  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shalt  apply;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  ni  <  y  5  ni  +  nj),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  whicb 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  ni  -f  nj),  interest  rate  h  shaH  appty  from  the  valuation  date  for  a  period  of  y  ^ 
ni— nj  years,  interest  rate  h  shall  apply  for  the  following  n^  years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  artd  thereafter  the  im- 
mediate annuity  rate  shall  apply.] 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

ii 

ii                      h                     ni 

On  or  after            Before 

02 

-     • 

52 

• 

02-1-98             03-1-98 

• 

4.25 

• 

4.00 

•                                                         • 

4.00                   4.00                      7 

• 

8 

Issued  in  Washington,  D.C,  on  this  9th  day 
of  January  1998. 
David  M.  Strauss. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  98-1063  Filed  1-14-98;  8:45  am] 

BILUNQ  CODE  7706-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CQD05-97-003] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
New  Jersey  Intracoastal  Waterway 

AGQ4CY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  several 
bridges  that  cross  the  New  Jersey 
Intracoastal  Waterway  (NJICW).  Those 
bridges  are:  the  Route  35  Bridge  across 
Manasquan  River  at  NJICW  mile  1.1,  in 
Brielle,  New  Jersey;  the  S3  7  Bridge 
across  Bamegat  Bay  at  NJICW  mile  14.1, 
in  Seaside  Heights,  New  Jersey;  the 
US40-322  (Albany  Avenue)  Bridge 
across  Inside  Thorofare  at  NJICW  mile 


70.0,  in  Atlantic  City,  New  Jersey;  and 
the  Route  52  (Ninth  Street)  Bridge 
across  Beach  Thorofare  at  NJICW  mile 
80.4,  in  Ocean  Qty,  New  Jersey. 
Additionally,  a  new  provision  is  added 
that  restricts  openings  of  the  Route  30 
.  Bridge  across  Beach  Thorofare  at  NJICW 
mile  67.2.  The  changes  are  being  made 
to  ease  vehicular  traffic  congestion 
caused  by  bridge  openings  in  and 
around  seaside  resort  areas  and  to 
reduce  the  need  for  these  bridges  to  be 
continually  staffed  by  a  drawtender 
during  off-peak  periods  when  few 
openings  occiu. 

DATES:  This  final  rule  is  effective  on 
February  17, 1998. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Commander  (Aowb),  Fifth  Coast  Guard 
District,  Federal  Building.  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (757)  398-6222. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Deaton.  Bridge  Administrator,  Fifth 
Coast  Guard  District,  (757)  398-6222. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  16, 1997.  the  Coast  Guard 
published  in  the  Federal  Register  (62 
FR  38043)  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
Drawbridge  Operations  Regulations; 
New  Jersey  Intracoastal  Waterway.  The 
NPRM  proposed  changes  in  the 
operating  schedules  of  a  number  of 
bridges.  The  changes  are  designed  to 
ease  vehicular  traffic  congestion  caused 
by  bridge  openings  in  and  around 
seaside  resort  areas  and  to  reduce  the 
need  for  these  bridges  to  be  continually 
staffed  by  a  drav^ender  during  off-peak 
periods  when  few  openings  occur.  The 
Coast  Guard  received  10  letters 
commenting  on  various  provisions  of 
the  NPRM.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

General  m 

The  NJICW  extends  approximately 
118  statute  miles  from  Manasquan  Inlet 
to  Cape  May  Harbor.  The  NJICW  is 
primarily  used  by  pleasure  craft, 
commercial,  and  sport  fishing  vessels. 
General  regulations  governing  the 
operation  of  bridges  are  listed  in 
sections  117.1  through  117.49  of  33 
CFR.  Specific  drawbridge  regulations. 


Route  35  Bri 


UMl 


it)  assumed  to 
ire  specified  in 
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which  supplement  the  general 
regulations  for  certain  NJICW  bridges, 
are  listed  in  33  CFR  117.733. 

The  New  Jersey  Department  of 
Transportation  (NJDOT)  requested 
changes  in  the  regulations  of  several 
bridges  crossing  ttte  NJICW  in  an  effort 
to  balance  the  ne^  of  mariners  and 
vehicle  drivers  tr^hsiting  into  and 
around  seaside  resbrt  areas.  Bridge 
openings  at  peak  bafBc  hours  during  the 
tourist  season  ofteii  cause  considerable 
congestion  while  accommodating 
relatively  few  vessels.  In  support  of  its 
request,  NJDOT  contends  that  there  has 
been  an  overall  decrease  in  vessel  traffic 
and  an  increase  ii  Jvehicular  traffic  in 
recent  years.  NJIX  n  believes  that  the 
regulations  %viU  h^p  solve  the  vehicular 
trafBc  problem  cauinsd  by  the  frequency 
of  bridge  opening$.|  The  regulations 
restricting  opening^  will  auo  allow 
bridge  owners  to  nduce  bridge  tender 
hours  for  certain  biddges  during  off-peak 
periods  when  requests  for  openings 
infrequently  occui.  A  special  24-hour 
telephone  nmnber  will  be  posted  on  all 
bric^  in  accordance  with  33  CFR 
117.55  to  arrange  j|(}r  openings  diuing 
off-peak  periods  anid  emergencies. 

The  Coast  Guard  received  10 
commmts  on  the  9f>RM.  No  comments 
addressed  the  proposed  changes  for  the 
Route  30  Bridge  or  the  US40-322 
Bridge.  The  changes  in  operating 


bridges  in  this  final 
from  the  NPRM.  The 


regulations  for  th< 

rule  are  unchangt     

comments  concern  itog  the  proposed 
changes  to  the  rem^ing  bridges  are 
discussed  below. 

Route  35  Bridge 

During  the  sumit  n  of  1991,  the  Coast 
Guard  implemented  a  temporary  final 
rule,  which  changed  the  existing 
regulations  governing  the  Route  35 
Bridge  for  60  days  jftom  August  1 
through  Septembeit  ^^'  1991-  The 
temporary  final  ruM  published  in  the 
Federal  Register  atl  i6  FR  40418, 
extended  the  hour  ^d  half  hour 
opening  schedule  on  weekends  and 
hoUdays  to  between  9  a.m.  and  10  p.m., 
and  provided  for  on  y  twice  an  hour 
openings  during  the  evening  rush  hours 
fit>m  4  p.m.  to  7p.ni,  Monday  through 
Thursday  and  fit)m  ;  12  p.m.  to  7  p.m.  on 
Fridays.  t 

The  NPRM  propc^  to  permanently 
implement  the  tem]  >  arary  final 
rulemaking  schedule,  except  that  an 
additional  hour  was  added  to  the  times 
that  the  bridge  opei^s  on  the  hour  and 
half  hour.  The  schetijule  will  begin  at  8 
a.m.  instead  of  9  a.iti|.  The  NPRM  also 
proposed  adding  a  feur  hoiu"  notice 
requirement  for  draw  openings  between 
11  p.m.  and  8  a.m.  year-round. 


The  Coast  Guard  received  four 
comments  on  the  NPRM  concerning  the 
Route  35  Bridge.  One  comment 
requested  that  the  dates  of  the  schedule 
change  be  extended  through  October  31 
rather  than  ending  on  September  30. 
The  Coast  Guard  evaluated  this 
proposal,  but  has  decided  not  to  change 
the  dates  in  the  final  rule.  Bridge 
opening  log  data  from  1993  to  1995 
revealed  that  the  highest  concentration 
of  vessel  and  vehicular  traffic  occurred 
during  the  period  from  May  15  to 
September  30.  For  that  reascm,  the 
NJIXn*  limited  its  request  to  change  the 
schedule  to  September  30.  The  Coast 
Guard  has  no  current  justification  for 
changing  the  dates  beyond  September 
30;  however,  should  vehicle  traffic 
become  a  concern  for  the  NJDOT 
beyond  September  30;  and  the  NJDOT 
can  justify  changing  the  dates,  the  Coast 
Guard  would  evaluate  a  future  proposal 
to  modify  the  regulation. 

Another  comment  suggested  changing 
the  draw  opening  schedule  on 
Saturdays,  Sundays,  and  Federal 
holidays  to  coincide  with  the  draw 
opening  schedule  on  Mondays  to 
Fridays  in  order  to  avoid  confusion 
between  weekday  and  weekend 
openings.  The  Coast  Guard  considered 
this  comment  and  has  changed  the  final 
rule  to  simpUfy  the  bridge  opening 
schedule.  The  opening  ^edule  for  the 
weekend  openings  will  be  the  same  as 
for  weekday  openings,  i.e.,  the  draw 
will  open  15  minutes  before  the  hour 
and  15  minutes  after  the  hour. 

The  15  minute  before  and  after  the 
hour  opening  schedule  on  Mondays  to 
Thursdays  and  on  Fridays  except 
Federal  hoUdays  from  12  p.m.  to  7  p.m. 
was  implemented  to  coincide  with 
schedules  of  trains  operated  by  the 
Brielle  Raihxmd  Bridge  at  mile  0.9 
(Manasquan  River),  owned  and  operated 
by  New  Jersey  Transit  Rail  Operations 
(NJTRO).  TTie  Route  35  Bridge  is  located 
approximately  200  feet  upstream  from 
the  railroad  bridge.  Coordinating 
drawbridge  openings  of  the  Route  35 
and  the  Brielle  Railroad  Bridges  will 
minimize  the  number  of  times  vessels 
would  be  required  to  hold  or  maneuver 
between  the  Route  35  and  Brielle 
Railroad  Bridges  while  waiting  for  one 
of  the  bridges  to  open. 

During  the  simimer  boating  season, 
the  Brielle  Raihoad  Bridge  is  normally 
maintained  in  the  open  position  and 
closed  approximately  five  minutes 
before  the  arrival  of  a  passenger  train. 
Trains  typically  cross  the  Brielle 
Railroad  Bridge  between  10  and  20 
minutes  past  the  hour.  It  is  expected 
that  a  consistent  opening  schedule  will 
not  only  enhance  the  safety  of  vessels. 


but  also  cause  less  confusion  for 
motorists  planniog  for  bridge  openings. 

Several  comments  opposed  the 
requirement  that  a  four  hour  notice  be 
given  for  bridge  openings  from  11  p.m. 
to  8  a.m.  year-round.  The  comments 
stated  that  the  schedule  is  imfair  to  the 
boating  pubUc  and  would  be  impractical 
and  potentially  hazardous  to  boaters. 
The  Coast  Guard  considered  the 
comments,  but  has  decided  not  to 
change  the  final  rule.  As  stated  in  the 
proposed  rule,  NJDOT  records  reveal  a 
decrease  in  bridge  openings  from  11 
p.m.  to  8  a.m.  in  the  yearly  opening  logs 
for  1993, 1994  and  1995.  The  bridge 
opened  for  vessels  243, 177,  and  111 
times  during  these  years,  respectively. 
In  light  of  these  statistics,  which 
indicate  minimal  use  of  the  bridge,  the 
Coast  Guard  believes  that  a  four  hour 
notice  is  reasonable.  This  regulation 
merefy  requires  mariners  to  planahead 
to  schedule  the  bridge  opening  at  times 
acceptable  to  them. 

One  comment  proposed  adding 
additional  language  to  the  regulation  to  . 
clarify  that  the  draw  should  only  open 
if  vessels  are  waiting.  The  rationale  for 
the  comment  is  that  the  bridge  should 
not  open  unnecessarily,  i.e..  at  times 
when  no  vessels  are  waiting.  The  Coast 
Guard  considered  the  comment  but  has 
decided  not  to  change  the  final  rule.  The 
regulation  currently  states  that  the  draw 
"need  only  open,"  on  the  hoiu-  and  half 
hour.  This  language  grants  discretion  to 
bridge  tenders  to  open  the  draw  at  the 
prescribed  times  only  when  vessels  are 
waiting  to  pass.  The  language  does  not 
require  the  bridge  to  open,  as  it  would 
if  the  regulation  stated  that  the  draw 
"shall  open"  or  "will  open"  at  the 
prescribed  times. 

Another  comment  recommended  that, 
instead  of  opening  the  draw  in  half  hour 
periods,  the  draw  should  open  on 
signal,  but  no  more  than  twice  in  any 
hour.  The  comment  suggested  that  in 
the  final  analysis,  the  draw  would  open 
the  same  number  of  times;  i.e.,  twice  in 
a  one  hour  period.  The  Coast  Guard  has 
decided  not  to  incorporate  this 
suggestion  into  the  final  rule.  As 
written,  the  final  rule  provides  a 
consistent  schedule,  which  allows 
vehicle  traffic  and  mariners  to  plan  their 
trips  accordingly. 

S37    Bridge 

The  NPRM  proposed  to  change  the 
regulation  for  the  S37  Bridge  to  allow 
the  bridge  to  open  on  signal  except  bom 
Memorial  Day  to  Labor  Day,  from  8  a.m. 
to  8  p.m.,  when  the  draw  would  only 
open  on  the  hour  and  half  hour.  From 
1  April  to  30  November,  from  11  p.m. 
to  8  a.m.,  four  hours  advance  notice 
would  be  required. 


2310        Federal  Register  /  Vol.  63,  No.  10  /  Thursday,  January  15,  1998  /  Rules  and  Regulations 


The  Coast  Guard  received  several 
comments  on  the  NPRM  for  the  Route 
37  Bridge.  Many  of  the  comments 
expressed  opposition  to  the  four  hour 
notice  requirement,  stating  that  the 
absence  of  a  full  time  bridge  tender  may 
cause  a  hazardous  condition  to  vessels 
waiting,  particularly  during  periods  of 
flood  tide.  The  Coast  Guard  considered 
the  comments  received,  and  after 
consulting  with  units  that  frequently 
patrol  those  waters,  has  decided  not  to 
change  the  final  rule.  Those  units 
reported  that,  in  their  experience, 
routine  conditions  at  the  Route  37 
Bridge  pose  no  greater  hazard  that  any 
other  NJICW  Bridge.  At  most.  Uie 
schedule  may  create  an  inconvenience 
to  mariners.  The  schedule  will  only 
require  vessel  operators  to  plan  transits 
in  order  to  minimize  delays  while 
waiting  for  the  bridge  opening.  Vessels 
required  to  wait  for  openings  can  also 
make  arrangements  to  wait  in  nearby 
marinas  or  anchor  in  designated  bay 
anchorages.  NJEKDT  records  for  1993, 
1994  and  1995  also  showed  a  minimal 
demand  for  bridge  openings  during  the 
period  April  1  to  November  30,  from  11 
p.m.  to  8  a.m.  Chiring  those  periods,  the 
bridge  opened  for  vessels  151,  67,  and 
82  times,  respectively.  In  light  of  these 
statistics,  the  Coast  Guard  believes  that 
the  four  hour  notice  requirement  to  have 
a  bridge  tender  on  scene  is  reasonable. 

Another  comment  suggested  that 
traffic  congestion  could  be  further 
alleviated  by  requiring  bridges  to  open 
only  on  the  hour  rather  than  on  the  hour 
and  half  hour.  The  Coast  Guard 
considered  this  comment,  but  has  not 
changed  the  final  rule.  The  opening 
schedule  is  designed  to  balance  the 
competing  needs  of  vehicular  and  vessel 
traHic.  The  Coast  Guard  believes  that 
two  bridge  openings  per  hour  achieve 
the  desired  balance.  However,  the  Coast 
Guard  would  consider  future  proposals 
to  modify  the  bridge  opening  schedule 
if  requested  by  NJDOT. 

Route  30    Bridge 

The  NPRM  proposed  changes  in  the 
regulation  for  the  Route  30  Bridge  to 
require  the  bridge  to  open  on  signal 
except  from  11  p.m.  to  7  a.m.  year- 
round,  and  from  3  p.m.  to  11  p.m.  from 
November  1  throu^  March  31,  when 
four  hours  advance  notice  would  be 
required.  The  changes  were  proposed  to 
relieve  NJDOT  of  the  burden  of  ensuring 
that  bridge  tenders  are  continuously 
present  during  periods  when  openings 
are  infrequent. 

The  Coast  Guard  received  no 
comments  on  these  proposed  changes 
and  they  appear  in  this  final  rule  as 
proposed. 


US40-322    Bridge 

The  NPRM  proposed  changes  to  the 
US40-322  Bridge  schedule  by  amending 
section  117.733(f)  and  redesignating  it 
as  paragraph  (g).  Paragraph  (g)  now 
states  that  the  draw  need  only  open 
year-roimd  bom  11  p.m.  to  7  a.m.  and 
November  1  through  March  31  from  3 
p.m.  to  11  p.m.,  if  four  hours  advance 
notice  is  given.  From  June  1  through 
September  30,  fivm  9  a.m.  to  4  p.m.,  and 
from  6  p.m.  to  9  p.m.,  the  draw  need 
only  open  on  the  hour  and  half  hour. 
From  June  1  through  September  30, 
frt>m  4  p.m.  to  6  p.m.,  the  draw  need  not 
be  opened. 

The  Coast  Guard  received  no 
comments  on  these  proposed  changes 
and  they  appear  in  this  final  rule  as 
proposed. 

Route  52    Bridge 

The  NPRM  proposed  changes  in  the 
regulations  governing  the  Route  52 
(Ninth  Street)  Bridge  to  require  it  to 
open  on  signal  except  that  bom 
Memorial  Day  to  Labor  Day  from  8  a.m. 
to  8  p.m.,  the  draw  need  only  open  on 
the  hour  and  half-hour.  The  NJIXDT 
contended  that  because  vessel  traffic 
through  the  bridge  has  decreased, 
limiting  openings  to  the  hour  and  half 
hour  to  include  the  weekdays  would 
enhance  vehicular  traffic  without 
significantly  afiiecting  vessel  traffic. 

The  Coast  Guard  received  two 
comments  on  the  NPRM  for  the  Route 
52  Bridge.  The  comments  suggested  that 
expanding  the  weekend  and  holiday 
schedule  throughout  the  week  would  be 
detrimental  to  the  local  boating 
industry.  The  comments  expressed 
concern  that  the  bridge  schedule  would 
require  boaters  to  leave  their  docks  in 
time  to  pass  through  the  bridge  and  thus 
increase  tlie  chances  of  leaving  behind 
late  passengers  for  whom  they  might 
otherwise  wait.  The  Coast  Guard 
considered  the  comments,  but  has  not 
changed  the  final  rule.  The  final  rule 
merely  expands  the  schedule  that 
already  occius  on  weekends  and 
holidays  from  Memorial  Day  to  Labor 
Day  from  8  a.m.  to  8  p.m.,  and  does  not 
prevent  mariners  bom  transiting 
through  the  bridge.  The  final  rule 
merely  requires  mariners  to  schedule 
their  trips  accordingly,  as  they  have 
already  had  to  do  on  weekends  and 
holidays,  factoring  in  any  buffers 
needed  to  accommodate  latie  passengers. 

General  Requirements 

The  Coast  Guard  received  no 
comments  on  the  general  proposals. 
Therefore,  the  general  proposals  are 
being  implemented  without  change. 
After  further  review,  however,  the  Coast 


Guard  has  decided  to  make  a  textual 
change  to  clarify  the  requirements  and 
to  provide  consistent  language  for  all 
NJICW  bridges.  Specifically,  the  change 
clarifies  the  requirement  governing 
those  bridges  where  advance  notice  is 
required  for  draw  openings.  The 
changes  removes,  throughout  the 
regulation,  the  phrases  stating  that  the 
draw  shall  open  on  signal  if  advance 
notice  is  given.  As  amended,  the  phrase 
will  state  that  the  draw  need  only  open 
if  at  least  the  requisite  number  of  hoius 
notice  is  given. 

The  NPRM  proposed  amending 
Section  117.733  by  deleting  surplus 
language  in  paragraph  (a)(1)  to  be 
consistent  with  the  general  operating 
regulations  imder  33  CFR  117.5.  That 
provision  already  requires  drawbridges 
to  open  promptly  and  fiilly  for  the 
passage  of  vessels  when  a  request  to 
open  is  given.  The  final  rule  removes 
the  applicable  language  bom  paragraph 
(a)(1). 

The  final  rule  amends  section  117.733 
(b),  (c),  (d),  and  (h)  by  deleting  the 
phrase  stating  that  public  vessels, 
vessels  in  distress,  or  vessels  in  tow  may 
pass  without  delay.  This  requkement  is 
currently  published  in  33  CFR  117.31 
and  is  no  longer  required  to  be 
published  in  each  specific  bridge 
regulation. 

The  Coast  Guard  has  revised  33  CFR 
117.733  to  include  specific  regulations 
governing  the  Stone  Harbor  Boulevard 
Bridge  across  Great  Chaimel,  at  mile 
102.0  in  paragraph  (j),  and  paragraph  (i), 
which  governs  the  Route  52  Bridge. 

The  Coast  Guard  removed  the  former 
regulation  in  33  CFR  117.733  paragraph 
(j)>  governing  the  Cape  May  County 
Bridge  Commission  Bridge,  at  mile 
104.0  between  Stone  Harbor  and 
Nimimy  Island  by  codifying  this 
paragraph  at  33  CFR  117.720.  The  Cape 
May  Coimty  Bridge  Conmiission  Bridge 
spans  Great  Channel,  at  mile  0.7,  a 
tributary  to  the  NJICW.  It  had  been 
incorrectly  placed  in  33  CFR  117.733 
among  NJICW  bridges. 

The  Coast  Guard  received  no 
comments  for  the  Cape  May  Coimty 
Bridge  Commission  Bridge.  The  Coast 
Guard  believes,  however,  that  the 
wording  in  the  proposed  paragraph  is 
unnecessarily  confusing,  and  therefore 
has  added  language  to  paragraphs  (a) 
and  (b)  to  more  clearly  state  that  the 
draw  need  only  open  if  at  least  four 
hoius  advance  notice  is  given. 

Finally,  the  final  rule  revises  33  CFR 
117.733  by  redesignating  former 
paragraph  (g).  governing  the  Dorset 
Avenue  Bridge  across  Inside  Thorofare, 
mile  71.2.  as  paragraph  (h). 
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Regulatory  Evali^tion 

This  final  rulei  ^  not  a  significant 
regulatory  actioii  lunder  section  3(f)  of 
Executive  Order|)2866  and  does  not 
require  an  assesraient  of  potential  costs 
and  benefits  und^r  section  6(a)(3)  of  that 
order.  It  has  bee^lexempted  from  review 
by  the  0£Bce  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures jifthe  Department  of 
Transportation  UlOT)  (44  FR 11040; 
February  26, 197H).  The  Coast  Guard 
expects  the  econionuc  impact  of  this  rule 
to  be  so  minimal  that  a  fiill  Regulatory 
Evaluation,  wades  paragraph  lOe  of  the 
regulatory  polidte  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
reached  this  conclusion  based  on  the 
fact  that  the  chaii^  and  actions 
instituted  by  thiai^e  will  not  prevent 
mariners  from  transiting  the  bridges. 
The  final  rule  m^ijely  requires  mariners 
to  plan  to  be  in  ptisition  to  take 
advantage  of  scheduled  bridge  openings 
and  to  timely  con^ct  bridges  tenders 
controlling  bridges  that  require  advance 
notification. 


Small  Entities 

Under  the  Regt^latoiy  Flexibility  Act 
(5  U.S.C.  601  et  set}.),  the  Coast  Guard 
must  consider  whether  this  ruto  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  opera^^d  small  businesses 
that  are  not  domi|i|Bnt  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  imder  5  XJ.S.C.  605(b)  that  this 
final  rule  wiU  not  have  a  significant 
economic  impact  ^n  a  substantial 
number  of  small  antities. 

Collecticni  of  Information 

This  final  rule  d(ies  not  provide  for  a 
collection  of  infoitihation  requirement 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  efseqLi. 

Federalim 

The  Coast  Guard!  has  analyzed  this 
rule  under  the  prihiciples  and  criteria 
contained  in  Execiitive  Order  12612  and 
has  determined  thiait  this  rule  will  not 
have  sufficient  fedaralism  implications 
to  warrant  preparaiiton  of  a  Fmleralism 
Assessment. 

Environment 

The  Coast  Guan^  considered  the 
environmental  impact  of  this  nUe  and 
concluded  that  imder  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  Ml647|^.lB  (as  amended.  59 


FR  38654,  29  July  1994),  tiiis  final  rule 
is  categOTically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statoment  has  been  prepared  and  placed 
in  the  rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART1 17— DRA¥VBRIOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.733  is  revised  to  read 
as  follows: 

f  117.733    New  Jersey  intraooMM- 


(a)  The  following  requirement  applies 
to  all  bridges  listed  in  this  section:  The 
owners  of  these  bridges  shall  provide, 
and  keep  in  good  legible  condition, 
clearance  gauges  with  figures  not  less 
than  twelve  (12)  inches  high  designed, 
installed  and  maintained  according  to 
the  provisions  of  §  118.160  of  this 
chapter. 

(b)  The  draw  of  the  Route  35  Bridge, 
mile  1.1  across  Manasquan  River  at 
Brielle,  shall  open  on  signal  except  as 
follows: 

(1)  From  May  15  through  September 
30: 

(i)  On  Saturdays.  Sundays  and 
Federal  holidays,  from  8  a.m.  to  10  p.m., 
the  draw  need  only  open  15  minutes 
before  the  hour  and  15  minutes  after  the 
hoiu*. 

(ii)  On  Mondays  to  Thursdays  from  4 
p.m.  to  7  p.m.,  and  on  Fridays,  except 
Federal  holidays  from  12  p.m.  to  7  p.m., 
the  draw  need  only  open  IS  minutes 
before  the  hour  and  15  minutes  after  the 
hour. 

(2)  Year-roimd  from  11  p.m.  to  8  a.m., 
the  draw  need  only  open  if  at  least  four 
hours  notice  is  given. 

(c)  The  draw  of  the  County  Route  528 
Bridge,  mile  6.3  across  Bamegat  Bay  at 
Mantoloking,  shall  open  on  signal; 
except  that  from  Memorial  Day  through 
Labor  Day  on  Saturdays,  Sundays  and 
Federal  holidays  from  9  a.m.  to  6  p.m., 
the  draw  need  only  open  on  the  hour, 
twenty  minutes  after  the  hour,  and  forty 
minutes  after  the  hour. 

(d)  The  draw  of  the  S3  7  Bridge  across 
Bamegat  Bay,  mile  14.1  at  Seaside 


Heights,  shall  open  on  signal  except  as 
follows: 

(1)  From  December  1  through  March 
31  bom  11  p.m.  to  8  a.m.,  the  draw  need 
not  be  opened. 

(2)  From  April  1  through  November 
30  from  11  p.m.  to  8  a.m.,  the  draw  need 
only  open  if  at  least  foiu  hours  notice 

is  given.  ^ 

(3)  From  Memorial  Day  through  Labor 
Day  from  8  a.m.  to  8  p.m.,  the  draw 
need  only  open  on  the  hour  and  half 
hour. 

(e)  The  draw  of  the  AMTRAK  New 
Jersey  Transit  R^I  Operations  (NJTRO) 
automated  railroad  swing  bridge  across 
Beach  Thorofare,  mile  68.9  at  Atlantic 
City  shall  operate  as  follows: 

(1)  Open  on  signal  from  11  pjn.  to  6 
a.m.  From  6  a.m.  to  11  p.m.,  the  draw 
shall  open  on  signal  from  20  minutes  to 
30  minutes  after  each  hour  and  remain 
open  for  all  waiting  vessels. 

(2)  Opening  of  the  draw  span  may  be 
delayed  for  ten  minutes  except  as 
provided  in  §  117.31(b).  However,  if  a 
train  is  moving  toward  the  bridge  and 
has  crossed  the  home  signal  for  the 
brid^  before  the  signal  requesting 
opening  of  the  Inidge  is  given,  that  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  Lnterlof^  before 
stopping. 

(3)  When  the  bridge  is  not  tended 
locaUy  and/or  is  operated  from  a  remote 
location,  sufficient  closed  circuit  TV 
cameras  shall  be  operated  and 
maintained  at  the  bridge  site  to  enable 
the  remotely  located  bridge/train 
controller  to  have  full  view  of  both  river 
traffic  and  the  bridge. 

(4)  Radiotelephone  Channel  13 
(156.65  MHz)  VHF-FM,  shaU  be 
maintained  and  utilized  to  facilitate 
communication  in  both  remote  and 
local  control  locations.  The  bridge  shall 
also  be  equipped  with  directional 
microphones  and  horns  to  receive  and 
deliver  signals  to  vessels  within  a  mile 
that  are  not  equipped  with 
radiotelephones. 

(5)  Whenever  the  remote  control 
system  equipment  is  partially  disabled 
or  fails  for  any  reason,  the  bridge  shall 
be  physically  tended  and  operated  by 
local  control.  Personnel  shall  be 
dispatched  to  arrive  at  the  bridge  as 
soon  as  possible,  but  not  more  that  one 
hour  after  malfunction  or  disability  of 
the  remote  system.  Mechanical  bypass 
and  override  capability  of  the  remote 
operation  svstem  shall  be  provided  and 
maintained. 

(6)  When  the  draw  is  opening  and 
closing,  or  is  closed,  yellow  flashing 
lights  located  on  the  ends  of  the  center 
piers  shall  be  displayed  continuously 
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until  the  bridge  is  returned  to  the  fully 
open  position. 

(f)  The  draw  of  the  Route  30  Bridge 
across  Beach  Thorofare,  mile  67.2  at 
Atlantic  City,  shall  open  on  signal 
except  that,  year-round  from  11  p.m.  to 
7  a.m.  and,  from  November  1  through 
March  31  from  3  p.m.  to  11  p.m.,  the 
draw  need  on|y  open  if  an  least  four 
hours  notice  is  given. 

(g)  The  draw  of  the  US4Q-322  (Albany 
Avenue)  Bridge,  mile  70.0  across  Inside 
Thorofare,  at  Atlantic  City,  shall  open 
on  signal  except  that: 

(1)  Year-round,  fit)m  11  p.m.  to  7  a.m.; 
and  from  November  1  through  March  31 
from  3  p.m.  to  11  p.m.,  the  draw  need 
only  open  if  at  least  four  hoius  notice 

is  given; 

(2)  From  Jime  1  through  September 
30: 

(i)  From  9  a.m.  to  4  p.m.  and  from  6 
p.m.  to  9  p.m.  the  draw  need  only  open 
on  the  hoiu  and  half  hour;  and 

(ii)  From  4  p.m.  to  6  p.m.  the  draw 
need  not  open. 

(h)  The  oraw  of  the  Dorset  Avenue 
Bridge  across  Inside  Thorofare,  mile 
72.1  at  Ventnor  City,  shall  open  on 
signal  except  that  from  June  1  through 
September  30,  from  9:15  a.m.  to  9:15 
p.m.,  the  draw  need  only  open  at  15  and 
45  minutes  after  the  hour. 

(i)  The  draw  of  the  Route  52  (Ninth 
Street]  Bridge,  mile  80.4  across  Beach 
Thorofare,  at  Ocean  City,  shall  open  on 
signal  except  that  from  Memorial  Day 
tluough  Labor  Day  from  8  a.m.  to  8  p.m., 
the  draw  need  only  open  on  the  hour 
and  half  hour. 

(j)  The  draw  of  the  Stone  Harbor 
Boulevard  Bridge,  mile  102.0  across 
Great  Channel,  at  Stone  Harbor,  shall 
open  on  signal  except  that: 

(1)  From  October  1  through  March  31 
from  10  p.m.  to  6  a.m.  the  dssw  need 
only  open  if  at  least  eight  hours  notice 
is  given. 

(2)  From  Memorial  Day  through  Labor 
Day  &t)m  6  a.m.  to  6  p.m.  on  Saturdays, 
Sundays  and  Federal  holidays,  the  draw 
need  open  only  on  the  hour,  20  minutes 
after  the  hour,  and  20  minutes  before 
the  hour. 

3.  Section  117.720  is  added  to  read  as 
follows: 

f  117.720    Great  Channel. 

The  draw  of  the  Cape  May  County 
Bridge  Commission  bridge,  mile  0.7, 
between  Stone  Harbor  and  Niunmy 
Island,  shall  open  on  signal  except  that: 

(a)  From  May  15  through  October  15 
\xoxa.  10  p.m.  to  6  a.m.,  the  draw  need 
only  open  if  at  least  four  hours  advance 
notice  is  given. 

(b)  From  October  16  through  May  14, 
the  draw  need  only  open  if  at  least  24 
hours  advance  notice  is  given. 


Dated:  December  23, 1997. 
Rogar  RuCb  Jr., 

Vice  Admiral,  U.S.  Coast  Guard  Commander 
Fifth  Coast  Guard  District 
IFR  Doc.  98-1070  Filed  1-14-98;  8:45  am) 

BiUJNQ  CODE  4ai»-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  1301, 1304. 1305  and 
1306 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  Administration  for 
Children  and  Families,  HHS. 
ACTION:  Technical  and  correcting 
amendments. 

SUMMARY:  This  dociunent  contains 
technical  and  correcting  amendments  to 
the  Head  Start  Program  Bnal  rule 
published  on  November  5. 1996  (61  FR 
57186).  The  final  rule  implements  the 
statutory  provisions  for  establishing 
Program  Performance  Standards  for 
Early  Head  Start  grantees  and  Head  Start 
Grantee  and  delegate  agencies  providing 
services  to  eligible  children  from  birth 
to  five  years  and  their  families  as  well 
as  pregnant  women  and  for  taking 
corrective  actions  when  Early  Head 
Start  or  Head  Start  agencies  fail  to  meet 
such  standards.  These  technical  and 
correcting  amendments  add  the  Office 
of  Management  and  Budget  (OMB) 
Control  Number  to  sections  containing 
information  collection  requirements  for 
which  OMB  approval  has  been  obtained 
and  make  other  necessary  corrections. 
DATES:  Effective  on  January  15, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  E. 
DoUie  Wolverton,  Head  Start  Bureau, 
202-205-8418  (not  a  toll  free  call); 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

The  final  rule  on  Head  Start 
Performance  Standards  was  published 
on  November  5, 1996  (61  FR  57186),  in 
the  Federal  Register.  The  purpose  of  the 
final  rule,  the  first  wide  ranging  revision 
of  the  performance  standards  in  over  20 
years,  is  to  implement  the  1994 
amendments  to  the  Head  Start  Act 
which  require  an  update  to  the  Head 
Start  Program  Performance  Standards. 

II.  Need  for  Technical  and  Correcting 
Amendments  to  45  CFR  Parts  1301, 
1304, 1305,  and  1306 

This  document  adds  the  OMB  Control 
number  to  the  sections  containing 


information  collection  requirements  for 
which  OMB  approval  has  been 
obtained;  corrects  errors  and  omissions 
in  the  text  of  the  final  regulations; 
makes  changes  in  certain  provisions  to 
make  them  easier  to  read;  adds  and 
corrects  cross  references  to  other  related 
sections  of  the  Head  Start  regulations, 
and  makes  one  change  required  by  the 
Head  Start  Act. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  information  and 
collection  requirements  in  45  CFR 
sections  1301.31(b)  on  personnel 
poUcies;  1304.20  (a),  (c),  and  (d)  on 
child  health  and  developmental 
services;  1304.22(c)  on  child  health  and 
safety;  1304.23(a)  on  child  nutrition; 
1304.40(a)  on  family  partnerships; 
1304.41(a)  on  commimity  partnerships; 
1304.50  (0.  (g),  and  (h)  on  program 
governance;  1304.51  (a)  and  (i)  on 
management  systems  and  procediues; 
1304.52(i)  on  huiQan  resources 
management;  and  1304.60(b)  and  (c)  on 
deficiencies  and  quality  improvement 
plans.  This  Notice  adds  the  newly 
assigned  OMB  Control  niunber  0970- 
0148  for  these  sections  as  required  by 
OMB.  The  expiration  date  for  tlie 
approval  is  December  31, 1999.  In  the 
case  of  45  CFR  1305.3  (b)  and  (d),  a 
technical  edit  is  made  in  the 
parenthetical  statement  at  the  end  of  the 
section  on  the  OMB  Control  Number. 
Changes  have  been  made  to  citations  in 
several  places  in  Appendix  A. 

Changes  are  made  in  the  text  in  45 
CFR  §  1304.20(b).  §  1304.20(f)(1), 
§  1304.41(b).  §  1304.50(b)(3), 
1304.52(j)(l)  and  §  1306.30(c)  to  make 
the  provisions  easier  to  understand 
without  changing  their  requirements. 
There  are  also  corrections  to 
typographical  errors  in  Appendix  A, 
Paragraph  (b),  II  General  Procedures, 
and  Paragraphs  (c)  and  (e).  III  Human 
Resources  Management.  The  references 
to  "delegate  agencies"  are  being  deleted 
from  45  CFR  1305.3  because  these 
references  were  included  in  the  final 
regulations  as  the  result  of 
typographical  errors.  Paragraph  (ix)  is 
being  deleted  bom  45  CFR 
1304.50(d)(1).  The  provision,  which 
requires  that  members  of  the  Policy 
Councils  and  Policy  Committees 
approve  the  Head  Start  Program's 
aimual  audit,  was  included  in  the  final 
regulation  through  an  error.  The 
deletion  of  this  provision  necessitates 
changes  to  the  numbering  of  45  CFR 
1304.50(d)(1)  (x}-(xiii)  and  references  to 
those  provisions  in  Appendix  A. 

This  notice  also  includes  changes  to 
several  of  the  cross-references  in  the 
regulations  which  have  been  provided 
to  assist  grantees  and  others  in  using  the 
dociunent  and  which  do  not  affect  the 
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requirements  dflthe  regulations.  The 
phrase  "Head  Start  parents"  was 
omitted  from  45  CFR  1304.41(b)  and  is 
being  inserted  to  comply  with  Section 
641A(a)(3)(C)(a)  of  the  Head  Start  Act 
(42  U.S.C.  983$A).  The  parenthetical 
phrase  ("this  relation  is  binding  on 
PoUcy  Coundls  exclusively")  is  being 
removed  from  §  1304.51(d)(l)(iii) 
because  it  may  be  misunderstood.  The 
statement  in  tha  parenthetical  applies  to 
the  cross  reference  cited  in  the 
provision  as  a  ii^hole. 
■    Grantees  thai  Already  have  taken  steps 
to  comply  with)  45  CFR  1304.41(b).  will 
be  given  an  opportunity  to  take  any 
necessary  corr^<^ve  action  before  being 
sanctioned  as  fi^vided  by  the  Heed 
Start  Act. 

Waiver  ofNotii  *  and  Comment 
Procedures        I 

The  Adminit  trative  Procedure  Act  (5 
U.S.C.  553(b)(Ei)il  requires  that  a  notice 
of  proposed  ruMmaking  be  published 
unless  the  Dep4^tment  finds,  for  good 
cause,  that  suclt  I  notice  and  opportunity 
for  public  comt^ent  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  In  this  instance,  the  rule  in 
question  effect)  technical  changes, 
corrections  to  aJQd  deletion  of  text  not 
properly  incluc}^  in  the  regulations  and 
a  change  necesttry  to  comply  with 
provisions  of  the  Head  Start  Act. 
Accordingly,  tha  IDepartment  has 
determined  that  it  would  be 
unnecessary  to  iUse  notice  and  comment 
procediu«s  in  i$^uing  these 
amendments. 

Impact  Analysvs 

No  Impact  A^ialysis  is  needed  for  the 
technical  amentlnaents.  The  impact  of 
the  necessary  cbrrections  falls  within 
the  analysis  of  the  Performance 
Standards  published  in  the  Federal 
Register  on  November  5, 1996  (61  FR 
57186  and  572(^). 

List  of  Subjects 

45  CFR  Part  13b 

Administratis  y  practice  and 
procedure.  Eduction  of  disadvantaged. 
Grant  programs/^ocial  programs. 
Selection  of  grahtees. 

45  CFR  Part  13(1 

Dental  healthy  [Education  of 
disadvantaged,  Grant  programs/social 
programs,  Healfl)  care.  Mental  health 
programs.  Nutrition,  Reporting  and 
recordkeeping  li^uirements. 

45  CFR  Part  13(f$ 

Education  of  disadvantaged.  Grant 
programs/social  programs.  Individuals 
with  disabilities 


45  CFR  Part  1306 

Education  of  disadvantaged.  Grant 
programs/social  programs.  Individuals 
with  disabilities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  January  7, 1998. 
Neil  J.  StUlman, 

Deputy  Assistant  Secretary  for  Information 
and  Resource  Management. 

Accordingly,  45  CFR  Parts  1301, 1304, 
1305,  and  1306  of  the  Head  Start  final 
rule  are  corrected  by  making  the 
following  technical  and  correcting 
amendments: 

PART  1301— MEAD  START  GRANTS 
ADMINISTRATION 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  etseq. 

2.  In  §  1301.31,  revise  the 
parenthetical  sentence  at  the  end  of  the 
section  to  read  as  follows: 

f  1 301 .31    Personnel  poUdM. 

*        •        •        *        • 

(The  information  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Niunber  0970-0148 
for  paragraph  (b).) 

PART  1304— PROGRAM 
PERFORMANCE  STANDARDS  FOR 
THE  OPERATION  OF  HEAD  START 
PROGRAMS  BY  GRANTEE  AND 
DELEGATE  AGENOES 

3.  The  authority  citation  for  Part  1304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  etseq. 

$1304.20    [Corrw^tad] 

4.  In  §  1304.20: 

A.  In  the  heading  of  paragraph  (b): 

(1)  Remove  the  word  "screening"  and 
add  in  its  place  "concerns";  and 

(2)  Add  the  words  "screening  for" 
before  the  word  "developmental"; 

B.  In  the  first  sentence  of  paragraph 
(b)(1): 

(1)  Add  the  words  "screening 
procedures  to  identify  concerns 
regarding  a  child's"  after  the  word 
"appropriate"; 

(2)  Add  in  parentheses  "(visual  and 
auditory),"  after  the  word  "sensory"; 

(3)  Remove  the  word  "and"  before  the 
word  "behavioral"  and  add  a  comma 
after  "behavioral",  and  remove  the 
words  "screenings  of  after  the  word 
"behavioral"; 

C.  In  the  second  sentence  of 
paragraph  (b)(1)  remove  the  word 
"screenings"  and  add  the  words 
"screening  procedures". 


D.  In  paragraph  (c)(4),  after  the  words 
"Individualized  Education  Program" 
add  the  parenthetical  letters  "(lEP)"; 

E.  In  paragraph  (f)(1)  add  the  words 
"screening  for"  before  the  word 
"developmental"  and  remove  the  word 
"screening"  after  the  word  "behavioral" 
and  add  the  word  "concerns"  in  its 
place;  and 

F.  Add  the  Office  of  Managemc  -'.t  and 
Budget  Control  Number  in  a 
parenthetical  sentence  at  the  end  to  read 
as  follows: 


§1304.20 
services. 


Cttlld  hsslth  and  dsvslopmsntal 


(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraphs  (a),  (c)  and  (d).) 

§1304.21    [Corrsetsd] 

5.  In  §  1304.21(b)(1),  within  the 
parenthetical  phrase  at  the  end  which 
reads  "(see  45  CFR  1304.3(a)(5))".  add 
the  words  "for  a  definition  of 
curriculum"  after  the  number  "(5)".  In 
paragraph  (b)(l)(i)  of  this  section  in  the 
phrase  at  the  end  which  reads  "See  45 
CFR  1304.52(g)(4)".  remove  the  number 
"(4)"  and  replace  it  with  "(2)". 

6.  In  §  1304.22,  add  the  OMB  Control 
Niunber  in  a  parenthetical  sentence  at 
the  end  of  the  section  to  read  as  follows: 

§1304.22    CtiiM  health  and  safety. 

*        •        *        *        • 

(The  information  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraph  (c).) 

7.  In  §  1304.23,  add  the  OMB  Control 
Number  in  a  parenthetical  sentence  at 
the  end  of  the  section  to  read  as  follows: 

§1304.23    Child  nutrition. 

***** 

(The  information  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraph  (a).) 

§1304.40    [Corrected] 

8.  In  §  1304.40(a)  (2)  and  (3)  remove 
the  capital  letters  from  "Family 
Partnership  Agreements"  and 
"Agreement"  and  in  their  place  add  the 
lower  case.  At  the  end  of  paragraph 
(i)(4)  of  this  section,  add  in  parentheses 
"(See  45  CFR  1306.33  regarding  the 
home-based  program  option.)".  Add  the 
Office  of  Management  and  Budget 
Control  Number  in  a  parenthetical 
sentence  at  the  end  of  the  section  to 
read  as  follows: 
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S  1304.40    Family  partTMrshlpa. 

(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraph  (a). 

S  1304.41    [Corrsctad] 

9.  In  §  1304.41(b),  after  the  word 
"includes"  add  the  words  "Head  Start 
parents,".  In  this  same  paragraph  add  a 
comma  after  the  word  "professionals" 
and  add  the  word  "other"  before  the 
word  "volunteers".  Add  the  Office  of 
Management  and  Budget  Control 
Number  in  a  parenthetical  sentence  at 
the  end  of  the  section  to  read  as  follows: 

f  1 304.41    Communtty  partnarships. 

(The  information  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Niunber  0970-0148 
for  paragraph  (a).) 

f1304.50    [CorrM:tad] 

10.  In  §  1304.50(b)(3).  after  the  words 
"low-income  children  and  families" 
remove  the  period  and  add  a  comma  in 
its  place,  remove  "Community 
representatives  may",  and  remove 
"include"  and  add  "including,  for 
example,"  in  its  place.  In  paragraph 
(d)(l)(iii)  at  the  end,  remove  the  phrase 
"(this  regulation  is  binding  on  Policy 
Councils  exclusively)".  Remove 
paragraph  (d)(l)(ix)  of  this  section  and 
redesignate  paragraphs  (d)(l)(x)  through 
(d)(l)(xii)  as  paragraphs  (d)(l)(ix) 
through  (d)(l)(xi).  respectively.  In 
paragraph  (e)(3),  remove  the  words 
"Governing  Board"  and  in  its  place  add 
"governing  body".  Add  the  Office  of 
Management  and  Budget  Control 
Number  in  a  parenthetical  sentence  at 
the  end  of  the  section  to  read  as  follows: 

S 1 304.50    Program  govamanee. 

*        •        *        •        • 

(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraphs  (f),  (g),  and  (h).) 

Appendix  A— {Corrected] 

11.  In  Appendix  A,  make  corrections 
as  follows: 

A.  Under  I.  Planning,  the  "Function" 
column,  remove  the  sentence  at  the  end 
of  paragraph  (a)  which  reads  "(this 
regulation  is  binding  on  Policy  Councils 
exclusively.)". 

B.  Li  paragraph  (b)  under  II.  General 
Procedures,  in  the  Grantee  Agency/ 
Policy  Coimcil  column,  remove  the  "C" 
and  add  in  its  place  "— "  to  show  the 


space  is  now  blank  and  on  the  same  line 
in  the  Delegate  Agency/Policy 
Committee  colimin  remove  the  letter 
"C"  and  add  in  its  place  " — "  to  show 
the  space  is  now^  blank. 

C.  Under  II.  General  Procedures,  in 
paragraph  (g),  at  the  beginning,  remove 
"1304.50(d)(l)(ix)". 

D.  Under  III,  Human  Resources 
Management: 

(1)  In  paragraph  (a)  remove 
"1304.50(d)(l)(x)"  and  add  in  its  place 
"1304.50{d)(l)(ix)". 

(2)  In  paragraph  (b)  remove 
"1304.50(d)(l)(xi)"  and  add  in  its  pla<* 
"1304.50(d)(l)(x)". 

(3)  In  paragraph  (c)  remove 
"1304.50(d)(l)(xii)"  and  add  in  its  place 
"1304.50(d)(l)(xi)".  and  in  the  column    - 
on  Grantee  Agency/Governing  body 
remove  "C"  and  add  in  its  place  "A". 

(4)  In  paragraph  (d)  remove 
"1304.50(d)(l)(xi)"  and  add  in  its  place 
"1304.50(d)(l)(x)." 

(5)  In  paragraph  (e).  remove 
"1304.50(d)(l)(xii)"  and  add  in  its  place 
"1304.50(d)(l)(xi)",  and  under  the 
Delegate  Agency/Governing  body 
column,  remove  the  "C"  and  add  in  its 
place  "A". 

§1304.51    [Corroctad] 

12.  At  the  end  of  §  1304.51(a)(l)(iii), 
add  the  sentence  "See  the  requirements 
of  45  CFR  parts  1305, 1306.  and  1308.". 
Add  the  Office  of  Management  and 
Budget  Control  Number  in  a 
parenthetical  sentence  at  the  end  of  the 
section  to  read  as  follows: 

S 1 304.51    Management  aystams  and 
proceduraa. 

•  ♦        •        •        • 

(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraphs  (a)  and  (i).) 

§1304.52    [Corractad] 

13.  In  §  1304.52(j)(l)  add  a  set  of 
parentheses  around  the  words  "that 
includes  screening  for  tuberculosis'.'. 
Add  the  Office  of  Management  and 
Budget  Control  Number  in  a 
parenthetical  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  1 304.52    Human  raaourcaa  managamanL 

*  *        •        •        • 

(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Nimiber  0970-0148 
for  paragraph  (j).) 

14.  hi  §  1304.60  add  the  Office  of 
Management  and  Budget  Control 
Number  in  a  parenthetical  sentence  at 
the  end  of  the  section  to  read  as  follows: 


§1304.80    Dafieianclaa  and  quality 
improvamant  plana. 

(The  information  and  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB  Control  Number  0970-0148 
for  paragraphs  (b)  and  (c).) 

PART  1305— EUQIBIUTY. 
RECRUITMENT,  SELECTION. 
ENROLLMENT  AND  ATTENDANCE  IN 
HEAD  START 

15.  The  authority  citation  for  Part 

1305  continues  to  read  as  follows: 

Authority.  42  U.S.C.  9801  etseq. 
'  §1305.3    [Corractad] 

16.  In  §  1305.3(b)  remove  the  words 
"and  delegate  agency"  and  "or 
delegate's".  In  paragraph  (d)  of  this 
section  remove  "or  delegate  agency". 
Revise  the  Office  of  Management  and 
Budget  Control  Number  parenthetical 
sentence  at  the  end  of  the  section  to 
read  as  follows: 

§  1 305.3.    Datarmlning  community 
atrangtha  and  naada. 

•        *        •        •        • 

(The  information  collection 
requirements  are  approved  by  the  Office 
of  Management  and  Budget  (CMB) 
imder  OMB  Control  Number  0970-0124 
for  paragraphs  (b)  and  (d).) 

PART  1306— HEAD  START  STAFHNQ 
REQUIREMENTS  AND  PROGRAM 
OPTIONS 

17.  The  authority  citation  for  Part 

1306  continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  etseq. 
§1306.30    [Corractad] 

18.  In  §  1306.30(c)  in  the  second 
sentence,  remove  the  comma  before  the 
words  "at  a  minimum",  remove  the 
words  "at  a  minimum,",  remove  the 
word  "the"  before  the  word  "safety", 
add  the  words  "health  and"  before  the 
word  "safety",  and  remove  the  words 
"of  facilities"  and  add  the  word  "as"  in 
its  place. 

IFR  Doc.  98-961  Filed  1-14-98;  8:45  ami 

BILLINQ  CODE  41S4-01-I> 


UMl 


Federal  Regiater  /  VqI.  63.  No.  10  /  Thursday,  January  15.  1998  /  Rules  and  Regulations        2315 


FEDERAL  COMMUNICATIONS 
COMMISSION  I 

47  CFR  Parts  i  21, 24, 26, 27, 90  and 

95  I 

[WT  Dodwt  Na  ^-92,  ET  Docket  No.  94- 
32;  FCC  97-4191 1 ' 

Competitive  BUding  Procaeding 

agency:  Federsil'  Communications 
Commission.     ' 
ACTION:  Final  n|Ie. 

SUMMARY:  In  th|s  Third  Report  and 
Order,  the  Com|mission  adopts  unifonn 
competitive  bidiling  rules  for  all  futtu« 
auctions.  The  Commission  believes  that 
these  rule  changes  will  simpUfy  and 
streamline  its  rnulations  in  order  to 
increase  the  ovehtll  efficiency  of  the 
competitive  biqding  process,  lliese  rule 
changes  are  nedessary  to  further  the 
Commission's  g(ials  of  simplifying  and 
streamlining  its  j^gulations,  and  to 
develop  imifonn  auction  rules  and 
procedures  for  all  future  auctions.  The 
intended  effect  of  this  action  is  to  adopt 
uniform  final  rules  and  procedures 
applicable  to  thia  Commission's 
spectrum  auction  program. 
EFFECTIVE  DATES  March  16, 1998. 
FOR  FURTHER  IN#^>RMATION  CONTACT:  Josh 
Roland  or  Mark;  Bollinger,  Auctions  and 
Industry  Analysis  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  tIFORMATION:  This  is  a 
summary  of  the  Third  Report  and  Order 
in  WT  Docket  No.  97-82.  ET  Docket  No. 
94-32.  adopted  <0n  December  18, 1997 
and  released  on;  December  31. 1997.  The 
complete  Third\^eport  and  Order  is 
available  for  insjbection  and  copying 
during  normal  qasiness  hoius  in  the 
FCC  Reference  Cbnter,  Room  239. 1919 
M  Street.  NW.,  ytashinaton,  DC  20554. 
The  complete  tcb^  may  be  purchas^ 
from  the  Commission's  copy  contractor, 
Memational  Trttiscription  Service. 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C  20036,  (202)  857- 
3800.  The  compjlete  Third  Report  and 
Order  also  is  available  on  the 
Commission's  Internet  home  page 
(http://www.ficq.feov). 

SUMMARY  OF 

I.  Background 

1.  On  December  18. 1997.  the  Federal 
Communicationjs!  Commission 
(Commission)  adopted  a  Third  Report 
and  Order  making  substantive 
amendments  and  modifications  to  its 
general  competitive  bidding  rules  for  all 
auctionable  servibes.  These  changes  to 
the  Commission's  general  competitive 
bidding  rules  ar*  (intended  to  streamUne 


the  Commission's  regulations  and 
eliminate  unnecessary  rules  wherever 
possible,  increase  the  efficiency  of  the 
competitive  bidding  process,  and 
provide  more  specific  guidance  to 
auction  participants,  llie  changes  also 
advance  the  Commission's  auction 
program  by  reducing  the  burden  on  the 
Commission  and  the  public  of 
conducting  service-by-service  auction 
rule  makings.  In  the  Competitive 
Bidding  Second  Report  and  Order  in  PP 
Docket  No.  93-253,  the  Commission 
stated  that  we  would  "issue  further 
Reports  and  Orders  *  •  •  to  adopt 
auction  rules  for  each  auctionable 
service  or  class  of  service,"  and  we 
identified  criteria  that  would  govern  our 
choice  of  service-specific  auction  rules 
and  procedures,  which  may  be  found  in 
subpart  Q  of  part  1  of  our  rules. 
Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive 
Bidding,  PP  Docket  No.  93-253,  Second 
Report  and  Order,,  59  FR  22980  (May  4, 
1994)  {"Competitive  Bidding  Second 
Report  and  Order"),  on  recon..  Second 
Memorandum  Opinion  and  OJvler,  59 
FR  44272  (August  26, 1994) 
["Competitive  Bidding  Second 
Memorandum  Opinion  and  Ordef). 
These  rule  changes  result  from  the 
Commission's  proposals  in  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding.  Oder, 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making.  WT 
Docket  No.  97-82,  62  FR  13570  (March 
21, 1997)  {"Notice"). 

2.  The  Commission  also  released  a 
Second  Further  Notice  of  Imposed  Rule 
Making  in  this  Docket,  in  which  it 
sought  comment  on  additional  changes 
to  its  general  competitive  bidding  nues. 
The  Second  Further  Notice  of  Proposed 
Rule  Making  was  pubUshed  in  the 
Federal  Register  on  January  7, 1998.  See 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Procediues,  Allocation  of 
Spectrum  Below  5  GHz  Transferred 
fix>m  Federal  Government  Use,  4660- 
4685  MHz,  Second  Further  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
97-82,  ET  Docket  No.  94-32  (rel. 
January  7, 1998)  [" Second  Further 
Notice  of  Proposed  Rule  Making'). 

n.  Applicability  (rf  General  Competitive 
Bidding  Rules 

3.  With  some  exceptions,  the 
Commission  adopts  its  proposal  in  the 
Notice  to  apply  the  general  competitive 
bidding  rules  adopted  herein  to  all 
future  auctions,  regardless  of  whether 
service-specific  auction  rules  have 
previously  been  adopted.  The  Part  1 
rules  will  apply  to  aU  auctionable 
services,  imless  the  Commission 


determines  that  with  regard  to  particular 
matters  the  adoption  of  service-specific 
rules  is  warranted.  As  the  Commission 
indicated  in  the  Notice,  the  Commission 
has  gained  significant  experience  in  the 
coujTse  of  the  15  auctions  conducted  to 
date.  In  particular,  the  Commission  has 
found  that  much  of  the  auction  process 
can  be  standardized  and  that  adopting 
service-specific  rules  for  many  aspects 
of  the  competitive  bidding  process  is 
both  unnecessary  and  confusing.  The 
Commission  also  finds  that  conducting 
separate  rule  makings  for  each 
individual  service  often  slows  the 
delivery  of  service  to  the  public  because 
it  results  in  regulatory  delays  before  the 
Ucensing  process  begins.  The  majority 
of  commenters  addressing  this  issue 
agree,  emphasizing  that  the  adoption  of 
uniform  auction  procedures  will  (1) 
shorten  the  rule  making  process  for 
futiue  auctions  by  narrowing  the  issues 
on  which  the  Commission  must  seek 
comment  in  service-specific  rule 
makings:  (2)  decrease  uncertainty  for 
auction  participants;  (3)  benefit  small 
businesses  because  uniform  rules  are 
more  easily  imderstood  and  compUed 
with,  particularly  by  those  with  limited 
resources  and  those  that  participate  in 
different  auctions;  and  (4)  enable  the 
Commission  to  develop  a  consistent 
body  of  law  and  precedent  governing 
the  auction  process. 

4.  The  Balanced  Budget  Act  of  1997, 
Pub.  L.  105-33.  Ill  Stat.  251  (1997),  to 
be  codified  in  relevant  part  at  47  U.S.C. 
309(j)(2)(E)  and  309(j)(4)(F)  ("Balanced 
Budget  Act"),  expands  the 
Commission's  auction  authority.  Section 
309(j)(2)  formerly  stated  that  mutually 
exclusive  appUcations  for  initial 
licenses  or  construction  permits  were 
auctionable  if  the  principal  use  of  the 
spectrum  was  for  subscription-based 
services  and  competitive  bidding  would 
promote  the  expressed  objectives.  As 
amended.  Section  309(j)(2)  provides 
that,  in  cases  of  mutually  exclusive 
applications,  all  spectrum  is  auctionable 
except  Ucenses  or  construction  permits 
for  (1)  public  safety  services;  (2)  digital 
television  service  given  to  existing 
broadcasters  to  replace  their  analog 
license;  and  (3)  non-commercial 
educational  or  public  broadcast  stations. 
In  addition,  the  Balanced  Budget  Act 
authorizes  the  Commission  to  assign 
pending  broadcast  license  applications 
filed  before  July  1, 1997  by  means  of 
competitive  bidding  pursuant  to  Section 
309(j).  Because  these  legislative  changes 
significantly  increase  the  number  of 
services  that  will  be  Ucensed  by 
competitive  bidding,  we  beUeve  that 
adopting  unifonn  competitive  bidding 
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rules  for  all  auctionable  services  is  even 
more  necessary. 

5.  With  limited  exceptions,  the  rules 
the  Commission  adopts  today  will  not 
apply  to  the  initial  auction  of  licenses 
in  the  paging,  220  MHz,  and  Local 
Multipoint  Distribution  ("LMDS") 
services.  The  Commission  previously 
adopted  service-specific  auction  rules 
for  the  auction  of  these  services,  and 
believes  that  this  decision  is  in  the  best 
interest  of  prospective  apphcants  for 
these  auctions,  who  may  have  relied 
upon  the  service-spedfic  rules 
previously  adopted  by  the  Commission 
in  formulating  business  plans  and 
making  early  efforts  to  obtain  financing. 
As  discussed  below,  however,  the 
Commission  retains  the  discretion  to 
use  the  revised  general  competitive 
bidding  procediues  adopted  in  this 
proceeding  for  any  reauction  of  Ucenses 
in  these  services.  The  Commission  also 
notes  that  while  service-specific  rules 
exist  for  the  auction  of  the  220  MHz 
service,  many  of  these  rules  are  similar, 
or  refer  to  the  Part  1  rules.  To  apply  the 
existing  rules  for  the  most  part  is  also 
strongly  sup{>orted  by  those  commenters 
addressing  the  issue.  For  example, 
AMTA  states  that  the  220  MHz  industry 
has  encountered  extraordinary  delays  in 
achieving  regulatory  certainty,  and  that 
amending  or  altering  the  auction  rules 
for  this  service  would  create  further 
uncertainty.  Consistent  with  the 
Commission's  discussion  below,  the 
Commission's  decision  regarding  the 
establishment  of  minimum  opening  bids 
will  apply  to  the  initial  auction  of 
licenses  in  the  paging  and  220  MHz 
services,  hi  addition,  the  Commission 
notes  that  several  petitions  for 
reconsideration  are  pending  in  these 
proceedings,  hi  resolving  these 
petitions,  the  Commission  will  address 
installment  payment  financing  for 
Ucenses  in  these  services  in  a  manner 
consistent  with  our  decision  herein  to 
temporarily  suspend  the  use  of 
installment  payments. 

6.  M^v  of  the  commenters  who 
support  the  Commission's  proposal  to 
adopt  general  competitive  bidding 
procedures  for  all  auctionable  services 
argue  that  the  Commission  should,  in  its 
discretion,  adopt  or  retain  serice- 
spedfic  rules  in  particular  instances. 
Airadigm  argues  that  the  Commission 
should  use  existing  service-specific 
rules  where  it  would  be  unfair  to  allow 
one  group  of  licensees  in  the  same 
service  to  benefit  or  be  disadvantaged  by 
operating  under  a  different  set  of  rules 
than  its  competitors  in  the  same  service 
(e.g.,  in  the  case  of  a  reauction  of 
licenses  following  bidder  default). 
Similarly,  NextWave  contends  that  the 
adoption  of  service-specific  rules  may 


be  appropriate  in  some  circumstances. 
In  a  related  argument,  some  commenters 
believe  that,  in  certain  instances,  the 
rules  adopted  in  this  proceeding  should 
not  be  appUed  retroactively  to 
supersede  previously  adopted  service- 
specific  rules.  For  example,  AirTouch 
and  WWC  suggest  that  when  service- 
specific  rules  have  been  adopted  after 
industry  participation  and  based  upon 
particular  characteristics  of  a  specific 
industry  or  spectrum  to  be  auctioned, 
those  service-spedfic  rules  should 
govern. 

7.  With  regard  to  the  auction  of 
licenses  to  provide  paging  services, 
AirTouch  opposes  the  Commission's 
proposal  to  apply  general  auction  rules 
to  all  future  auctions,  regardless  of 
whether  service  spedfic  rules  have  been 
adopted.  AirTouch  argues  in  particular 
that  the  Commission  should  not  adopt 
a  general  stopping  rule  for  the  paging 
auction  which  would  be  contrary  to  the 
comments  received  in  that  proceeding 
and  the  stopping  rule  that  the 
Commission  ultimately  adopted.  As 
discussed  above,  the  Commission  will 
use  previously-adopted,  service-spedfic 
rules  for  the  paging  auction. 

B.  The  rule  changes  the  Commission 
adopts  today  streamline  and  simpUfy  its 
general  competitive  bidding  procedures. 
The  majority  of  the  rules  the 
Commission  adopts  today  address 
aspects  of  the  Commission's  spectrum 
auction  program  that  affed  future 
auction  applicants  only.  These  rules 
indude  appUcation  procedures  (e.g.. 
electronic  nling,  short-form  application 
amendments,  ownership  disclosure 
requirements),  upfront  and  down 
pa)rment  issues,  issues  relating  to 
competitive  bidding  design,  procedure 
and  timing  [e.g.,  alternate  bidding 
methodologies,  minimum  opening  bids, 
and  bid  withdrawal),  and  rules 
prohibiting  collusion  during  the 
auction.  However,  some  of  the 
provisions  the  Commission  adopts 
today  address  aspeds  of  its  rules  that 
govern  current  licensees  as  well. 
Spedfically,  these  minor  rule  changes 
aned  certain  Ucense-related  payment 
terms  (e.g.,  instalhnent  payments,  grace 
periods,  and  unjust  enrichment). 

9.  Two  commenters,  AICC  and  AAA, 
argue  that  the  general  competitive 
bidding  procedures  adopted  in  this 
proceeding  would  be  wholly 
inappropriate  for  auctions  of  shared 
frequendes  governed  by  Part  90  of  the 
Commission's  rules.  In  support  of  this 
position,  these  commenters  argue  that: 
(l)  None  of  the  Commission's  auctions 
have  involved  shared  frequendes;  (2) 
any  auction  of  Part  90  shared  spectrum 
would  involve  partidpants  ranging  in 
size  from  very  large  corporations  to  very 


small  businesses  and  individual  users, 
which  would  require  a  significant 
adjustment  in  the  Commission's 
traditional  audion  rules;  (3)  industry 
participation  would  be  crudal  in 
crafting  appropriate  auction  and  service 
rules;  and  (4)  in  light  of  the  public 
safety  services  provided  using  Part  90 
spectrum,  audioning  such  spectrum  is 
not  in  the  pubUc  interest  AICC  and 
AAA  further  suggest  that  those 
commenters  who  favor  the  adoption  of 
general  competitive  bidding  procedures 
for  all  spectrum  might  not  have 
considered  the  possibiUty  of  auctions 
for  shared  channels,  since  the 
Commission  is  not  currently  authorized 
to  award  Ucenses  for  such  spectrum  by 
means  of  competitive  bidding.  The 
Commission  agrees  that  shared 
spectrum  is,  by  definition,  not 
audionable  under  Section  30g(j)  due  to 
the  lack  of  mutual  exdusivity. 

10.  Similarly,  Hughes  suggests  that  in 
the  event  the  Commission  deddes  to 
auction  satelUte  services,  it  should 
condud  a  service-spedfic  rule  making 
spedally  tailored  to  the  capital 
intensive  nature  of  the  satellite  industry, 
instead  of  employing  the  general 
competitive  bidding  procedures  adopted 
in  this  proceeding.  Although  the 
Commission  does  not  dedde  that  issue 
now,  as  the  Commission  suggested  in 
the  Notice,  the  Commission  will 
continue  to  adopt  service-spedfic 
audion  procedures  where  it  finds  that 
its  general  competitive  bidding 
procedures  are  inappropriate. 

m.  Rules  Governing  Designated  Entities 

11.  Section  309()M4)(D)  of  the 
Communications  Ad  of  1934  provides 
that  in  prescribing  rules  for  a 
competitive  bidding  system,  the 
Commission  shall  "ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spedrum-baMd  services." 
47  U.S.C.  309(j)(4MD).  The  statiite 
further  directs  the  Commission  to 
consider  the  use  of  tax  certificates, 
bidding  preferences,  alternative 
pa)rment  schedules  and  methods  of 
calculations  and  other  procedures  as 
means  of  accompUshing  this  statutory 
objedive.  See  47  U.S.C.  309{j)(3)(B)  and 
(j)(4)(D). 

12.  The  Commission  adopts  the  rules 
in  this  Third  Report  and  Chder  in  order 
to  fadUtate  broad-based  participation  in 
auctions.  The  Commission  believes  that 
standardizing  the  rules  regarding 
definitions  of  eligible  entities,  unjust 
enrichment  and  bidding  credits  will 
assist  small,  minority  and  women- 
owned  businesses  because  the  rules' 
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predictability  ttill  facilitate  the  business 
planning  and  i  apital  fundraising 
process.  While  tne  Commission 
suspends  the  USe  of  installment 
pajrments,  the  Commission  seeks 
comment  in  the  Second  Further  Notice 
of  Proposed  Rule  Making  in  this  docket 
on  whether  in^lment  payments 
should  be  adopted  in  the  futiue. 

13.  The  Commission  also  notes  that 
pursuant  to  Section  309(j)'s  obligations 
to  ensure  oppdiltunities  for  participation 
by  small  enterp^ses,  nual  telephone 
companies,  ani^  minority-  and  women- 
owned  businesses,  and  Section  257  of 
the  Telecommunications  Act,  requiring 
that  the  Commiiksion  identify  and 
eliminate  mar^t  entry  barriers  for  small 
and  entreprene^al 
telecommunications  businesses,  the 
Commission  has  commenced  a  series  of 
studies,  and  has  other  studies  in  the 
planning  process,  to  examine  barriers 
encountered  by  minorities  and  women 
in  the  auctions  process  and  the 
secondary  mar^i^  for  licenses.  When 
those  studies  are  completed,  the 
Commission  w^ll  examine  whether 
additional  mea|^ures  are  warranted  to 
promote  the  obtectives  of  giving  small 
businesses,  ruiiau  telephone  companies, 
and  women-  and  minority-owned 
businesses  the  chance  to  provide 
spectrum-based  services,  as  required  in 
Section  30g(j). 

14.  Small  Bd^ness  Size  Standards. 
The  Commission  adopts  its  proposal  to 
continue  to  defihe  small  businesses,  as 
it  has  in  the  past,  based  on  the 
characteristics  and  capital  requirements 
of  the  specific  service.  The  Commission 
believes  that  this  approach  has  given  it 
flexibility  that  will  continue  to  benefit 
small  businesses  in  future  auctions.  The 
Commission  alSb  notes  that  this 
approach  is  consistent  with  the  SmaU 
Business  Administration's  practice  of 
approving  sma|^  business  size  standards 
on  a  service-byf  service  basis. 
Commenters  addressing  this  issue 
support  this  conclusion.  For  example, 
AMTA  and  Ne:|:tWave  both  believe  that 
the  determination  of  appropriate  small 
business  size  standards  should  be  made 
on  a  case-by-case  basis. 

15.  No  comn^enters  addressed  the 
Commission's  ^t^posal  in  the  Notice  to 
create  size  standards  that  require  small 
businesses  to  have  gross  revenues  "not 
to  exceed,"  as  opposed  to  "less  than"  a 
certain  amount*  Nevertheless,  the 
Commission  believes  that  adoption  of 
this  proposal  is  important  to  further  its 
objective  of  establishing  uniform 
definitions  relaUng  to  small  business 
standards  for  future  auctions.  From  this 
point  forward,  tne  Commission's 
service-specific  small  business 
definitions  will  be  expressed  in  terms  of 


average  gross  revenues  over  the 
preceding  three  years  "not  to  exceed" 
partioilar  amounts.  The  Commission 
also  continues  to  believe  that  average 
gross  revenues  provide  an  accvuvte, 
equitable,  and  easily  ascertainable 
measiue  of  business  size.  As  the 
Commission  has  discussed  in  the  past, 
a  single  gross  revenues  size  standard  is 
an  established  method  for  determining 
size  eligibility  for  various  kinds  of 
federal  programs  that  aid  smaller 
businesses.  NextWave,  in  its  comments, 
agrees,  stating  that  gross  revenues  are  a 
generally  reUable  measure  of  whether  a 
company  is  indeed  small.  In  addition, 
while  the  Commission  has  used  a  total 
assets  test  in  determining  eligibility  for 
entrepreneur  blocks,  see,  e.g..  47  CFR 
709(a),  the  Commission  has  not  used 
such  a  test  for  determining  small 
business  eUgibility.  The  Commission 
also  notes  that  the  Small  Business  Act's 
statutory  definition  of  small  business 
does  not  use  a  total  assets  test.  See  IS 
U.S.C.  632(c).  Thus,  the  Commission 
declines  to  adopt  any  other  measure  of 
business  size,  such  as  a  total  assets  test, 
at  this  time. 

16.  Definition  of  Gross  Revenues.  All 
commenters  addressing  the  issue 
support  the  CommissicHi's  proposal  in 
the  Notice  to  adopt  a  imiform  definition 
of  gross  revenues  for  all  auctionable 
services.  The  Commission  believes  that 
a  uniform  definition  of  gross  revenues, 
as  the  essential  element  of  our  small 
business  definitions,  furthers  the 
Commission's  goal  of  establishing 
uniform  definitions  and  is 
administratively  efficient.  Thus,  the 
Commission  adopts  a  uniform  definition 
of  gross  revenues  in  the  Part  1  rules. 

17.  Various  commenters  addressed 
specific  aspects  of  the  Commission's 
proposed  definition  of  gross  revenues. 
Cn  supports  the  Commission's  proposal 
that  applicants  be  permitted  to  use 
either  fiscal  year  or  calendar  year  figures 
for  calculation  purposes.  No 
commenters  opposed  this  proposal.  The 
Commission  is  persuaded  that 
permitting  use  of  either  of  these  figures 
will  assist  applicants  in  providing  the 
most  current  information  available  on 
their  applications.  The  Commission 
concludes  that  its  general  gross  revenue 
definition  should  permit  applicants  to 
support  their  gross  revenue  calculations 
using  either  fiscal  or  calendar  years. 

18.  Several  commenters  res{Tbnded  to 
the  Commission's  tentative  conclusion 
in  the  Notice  to  accept  the  use  of 
imaudited  financial  statements  where 
audited  financial  statements  are 
unavailable,  if  prepared  in  accordance 
with  Generally  Accepted  Accounting 
Principles,  for  gross  revenue 
calculations  by  auction  appUcants 


seeking  to  qualify  for  small  business 
status.  A  majority  of  these  commenters 
supported  the  Commission's  tentative 
conclusion  that  where  audited  financial 
statements  are  not  available,  they 
should  not  be  required.  In  particular, 
these  commenters  argue  that  any  strict 
requirement  that  financial  statements  be 
audited  is  unduly  burdensome  for  most 
small  business  applicants.  In  addition, 
AMTA  contends  diat  the  certification 
requirement  already  present  on  the 
short-form  (FCC  Form  175)  appUcation 
is  sufficient  to  ensure  that  small 
business  applicants  submit  only 
acciu^te  information,  both  financial  and 
otherwise,  as  part  of  their  applications. 
Only  two  commenters,  ISTA  and 
PageNet  advocate  that  applicants  use 
audited  financial  statements  in  order  to 
qualify  for  small  business  status.  After 
review  of  the  comments  on  this  issue, 
the  Commission  concludes  that  such  a 
requirement  would  be  onerous  to  small 
business.  The  Commission  also  agrees 
writh  AMTA's  observation  that  the 
dertification  requirement  on  the  FCC 
Form  175  acts  to  ensure  that  applicants 
submit  accurate  information. 
Furthermore,  as  discussed  below,  the 
Commission  also  will  retain  the 
authority  to  audit  applicants 
individually  if  there  is  any  question 
concerning  small  business  status.  The 
Commission  therefore  declines  to 
require  all  applicants  to  use  audited 
financial  statements  to  support  their 
gross  revenue  calculations.  Audited 
financial  statements,  however,  are 
necessary  if  they  exist.  The  Commission 
also  notes  that,  consistent  with  the 
SmaU  Business  Act,  15  U.S.C. 
632(c)(ii)(II),  where  an  entity  has  been 
in  existence  for  less  than  three  years,  the 
entity's  gross  revenues  should  be 
averaged  for  the  relevant  number  of 
years  the  entity,  or  its  predecessor  in 
interest  (affiliate),  has  been  in  existence. 

19.  Accordingly,  as  proposed  in  the 
Notice,  and  consistent  with  the 
Commission's  broadband  PCS  rules,  the 
Commission  will  define  gross  revenues 
for  all  auctionable  services  as: 

all  income  received  by  an  entity,  whether 
■earned  or  passive,  before  any  deductions  are 
made  for  costs  of  doing  business  [e.g.,  cost  of 
goods  sold),  as  evidenced  by  audited 
financial  statements  for  the  three  (3)  most 
recent  calendar  years  or,  if  audited  financial 
statements  were  not  prepared  on  a  calendar- 
year  basis,  for  the  most  recently  completed 
fiscal  years  preceding  the  filing  of  the 
applicant's  short-form  (F(X  Form  175).  If  an 
entity  was  not  in  existence  for  all  or  part  of 
the  relevant  period,  gross  revenues  shall  be 
evidenced  by  the  audited  financial 
statements  of  the  entity's  predecessor-in- 
interest  or,  if  there  is  no  identifiable 
predecessor-in-interest,  unaudited  financial 
statements  certified  by  the  applicant  as 
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accurate.  When  an  applicant  does  not  have 
audited  financial  statements,  its  gross 
revenues  must  be  certified  by  its  chief 
financial  officer  or  its  equivalent  and  must  be 
prepared  in  accordance  with  Generally 
Accepted  Accounting  Principles. 

20.  Definition  of  Affiliate.  The 
Commission  adopts  its  proposal  to 
adopt  a  unifonn  definition  of  the  term 
"affiliate"  for  all  future  auctions.  As  the 
Commission  discussed  in  the  Notice, 
the  term  affiliate  is  defined  by  the 
Commission's  Part  1  rules  as  an 
individual  or  entity  that  directly  or 
indirectly  controls  or  has  the  power  to 
control  the  applicant;  is  directly  or 
indirectly  controlled  by  the  applicant;  is 
directly  or  indirectly  controlled  by  a 
third  person(s)  that  also  controls  or  has 
the  power  to  control  the  applicant;  or 
has  an  "identity  of  interest"  with  the 
applicant.  The  Commission  has  found 
that  this  definition,  which  also  contains 
detailed  discussion  and  examples  of 
relevant  terms  such  as  "control"  and 
"identity  of  interest,"  has  proven 
workable  and  is  broad  enough  to  * 
address  a  wide  variety  of  business 
structures.  In  particular,  this  definition 
has  helped  to  ensure  that  businesses 
seeking  small  business  status  are  truly 
small.  The  Commission  also  believes 
that  this  definition,  by  focusing  on 
"indicia  of  control,"  is  consistent  with 
our  proposals  regarding  attribution  of 
gross  revenues  of  investors  and  affiliates 
discussed  in  the  Second  Further  Notice 
of  Proposed  Rule  Making  in  this  docket. 

21.  OKI  requests  that  the  Commission 
include  in  its  general  definition  of  the 
term  "affiliate"  an  exemption  for  Indian 
tribes  and  Alaska  Regional  or  Village 
Corporations,  as  the  Commission  did  for 
broadband  PCS,  and  more  recently,  for 
LMDS.  The  Commission  agrees  with 
CIRI  that  entities  owned  and  controlled 
by  Indian  tribes  and  Alaska  Regional  or 
Village  Corporations  should  be  eligible 
to  bid  in  future  auctions  as  small 
businesses,  notwithstanding  their 
affiliation  with  other  entities  owned  by 
tribes  or  Alaska  Native  Corporations 
whose  gross  revenues  cause  the 
combined  average  gross  revenues  of  the 
entity  and  its  affiliates  to  exceed  the 
general  limits  for  eligibility  for  bidding 
as  such  a  business.  As  the  Commission 
stated  in  support  of  a  similar  exemption 
from  the  affiliation  rules  in  LMDS,  this 
exception  will  ensiu^  that  these  entities 
will  have  a  meaningful  opportimity  to 
participate  in  spectrum-based  services 
from  which  they  would  otherwise  be 
precluded.  Furthermore,  the 
Commission  does  not  believe  that  this 
exemption  for  the  specified  entities  will 
entitle  them  to  an  unfair  advantage  over 
entities  that  are  otherwise  eligible  for 
small  business  status. 


22.  The  Commission  also  takes  this 
opportunity  to  clarify  its  Part  1 
definition  of  affiliate.  The  Commission's 
Part  1  rules  provide  that  parties  to  a 
joint  venttue  are  considered  to  be 
affiliated  with  each  other  for  ptirposes 
of  determining  the  gross  revenues  of  an 
applicant  seeking  to  qualify  for  status  as 
a  small  business.  See  47  CFR 
1.2110(b)(4)(x).  In  the  past,  however,  the 
term  "consortium"  has  been  defined  on 
a  service-by-service  basis  as  "a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  a  very  small  business, 
small  business  or  entrepreneur."  See, 
e.g.,  47  CFR  101.1112Cf)  (defining  the 
term  "consortium"  for  LMDS).  This 
results  in  each  member  of  a  consortium 
being  defined  as  an  affiliate  of  each 
other  member.  The  resulting  attribution 
of  gross  revenues  of  each  member  of  the 
consortium  is  inconsistent  with  oiur 
intention  to  permit  small  or  very  small 
businesses  to  form  consortia  as  a  means 
of  increasing  the  capital  available  to 
participate  in  the  Commission's 
auctions,  while  still  being  eligible  for 
status  as  a  small  business. 

23.  The  Commission  therefore  amends 
§  1.2110(b)(4)(x)  to  provide  that  a 
"consortium"  as  defined  on  a  service- 
by-service  basis  for  purposes  of 
determining  status  as  a  designated 
entity  will  not  be  treated  as  a  "joint 
venture"  imder  oiu-  attribution 
standards.  As  a  result,  when  two  or 
more  entities  form  an  association  that 
meets  the  service-specific  definition  of  a 
"consortium,"  the  gross  revenues  of 
each  entity  will  not  be  attributed  to  each 
entity  in  determining  eligibility  for 
designated  entity  status.  The 
Commission  believes  that  this 
clarification  to  the  general  definition  of 
the  term  "affiliate"  will  enhance  the 
ability  of  small  businesses  to  form 
associations  that  will  permit  them  to  bid 
for  licenses  that  would  be  too  expensive 
for  them  individually.  Auction  winners 
have  successfully  used  consortium 
structin^s  to  acquire  licenses  and  "spin- 
off licenses  post-auction,  and  the 
Commission  wishes  to  continue  to  make 
this  option  available. 

24.  Definition  of  Rural  Telephone 
Company.  The  National  Telephone 
Cooperative  Association  ("NTCA")  and 
the  Rural  Telecommunications  Group 
("RTG"),  commented  in  support  of  the 
Commission's  proposal  in  the  Notice  to 
adopt  the  definition  of  a  rural  telephone 
company  contained  in  the 
Telecommunications  Act  of  1996  as  the 
single  definition  of  the  term  to  be  used 
in  all  auctionable  services.  No 
commenters  opposed  this  proposal.  As 


the  Commission  noted  in  the  Notice, 
when  the  Commission  amended  the 
broadband  PCS  rule,  the  Commission 
stated  that  using  the  definition 
contained  in  the  1996  Act  would  likely 
expedite  the  delivery  oT  advanced 
services  to  rural  areas,  the  Commission 
also  noted  that  adopting  the  1996  Act 
definition  would  promote  tmiformity  of 
regulations  and  is  therefore  consistent 
with  the  mandate  of  that  legislation  to 
ease  regulatory  burdens  and  eliminate 
unnecessary  regulation.  The 
Commission  believes  that  the  same 
reasons  for  amending  this  definition  in 
the  broadband  PCS  rules  justify 
amending  the  definition  in  Part  1  for  all 
services  subject  to  competitive  bidding. 

25.  Thus,  the  Commission  amends 
§  1.2110(b)(3)  to  define  the  term  rural 
telephone  company  as  a  local  exchange 
carrier  operating  entity  to  the  extent  that 
such  entity — (A)  provides  common 
carrier  service  to  any  local  exchange 
carrier  study  area  that  does  not  include 
either  (i)  any  incorporated  place  of 
10,000  inhabitants  or  more,  or  any  part 
thereof,  based  on  the  most  recenUy 
available  population  statistics  of  the 
Bureau  of  the  Census,  or  (ii)  any 
territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area,  as  defined  by  the 
Bureau  of  the  Census  as  of  August  10, 
1993;  (B)  provides  telephone  exchange 
service,  including  exchange  access,  to 
fewer  than  50,000  access  lines;  (C) 
provides  telephone  exchange  service  to 
any  local  exchange  carrier  study  area   . 
with  fewer  than  100,000  access  lines;  or 
(D)  had  less  than  15  percent  of  its  access 
lines  in  communities  of  more  than 
50,000  on  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996. 

26.  Installment  Payments.  After 
careful  review  of  the  comments  in  this 
docket,  and  the  Commission's  recent 
decisions  in  the  broadband  PCS  C  blcck, 
LMDS  and  800  MHz  SMR  services,  Uie 
Commission  has  determined  that 
installment  payments  should  nofbe 
used  in  the  immediate  future  as  a  means 
of  financing  small  business 
participation  in  the  Commission's 
auction  program.  See  also  "FCC 
Announces  Spectrum  Auction  Schedule 
for  1998."  Public  Notice,  DA  97-2497 
(rel.  November  25, 1997),  announcing 
the  following  upcoming  auctions: 
LMDS,  220  MHz,  broadband  C  block 
Reauction,  39  GHz,  Paging,  800  MHz 
SMR  (Lower  80  and  General  Category 
Channels),  Location  Monitoring    ^ 
Services  (LMS),  Public  Coast  Stations, 
Pending  Analog  Broadcast  Licenses  for 
Commercial  Radio  and  Television 
Stations,  and  "FCC  Announces  Auction 
Schedule  for  the  General  Wireless 
Commimications  Service,"  Public  . 
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Notice.  DA  97-^^34  (reLOecember  17. 
1997).  The  CoooUiission  must  balance 
competing  obje^ves  in  Section  309(j) 
that  require,  inter  alia,  that  it  promote 
the  developmei^t  and  rapid  deployment 
of  new  spectruiiif-based  services  and 
ensure  that  dessnated  entities  are  given 
the  opportunityflo  participate  in  the 
provisioippf  such  services.  The 
Commission  not^  that  its  experience 
has  demonstrated  that  installment 
payments  may  not  be  necessary  to 
ensure  a  meaningful  opportunity  for 
small  businesses  to  participate 
successfully  in  OMr  auction  program.  For 
example,  in  the  !<iellular  auction  of 
licenses  for  unsolved  areas,  which  had 
no  special  bidd^  provisions.  36 
percent  of  the  li|:»Me8  went  to  small  or 
very  small  busiikesses.  The  Commission 
also  stated  that  n  assessing  the  pubHc 
interest,  we  must  try  to  ensure  that  all 
the  objectives  o^  Section  309(j)  are 
considered.  The  Commission  has  found, 
for  example,  tluiti  obligating  licensees  to 
pay  tat  their  Ucatises  ks  a  condition  of 
receipt  requires  greater  financial 
accountabiUty  from  appUcants. 

27.  In  additioUi  questions  have  been 
raised  in  bankruptcy  htigation  about 
whether  the  Cmnmission  can  quickly 
reclaim  Uoenses  $hould  a  Ucensee 
declare  bankrupitfcy  (even  though 
licenses  are  exp  "^ly  conditioned  upon 
payment  and  ca  icel  automatically  in 
the  event  of  non-payment)  resulting  in 
significant  delays  in  the  provision  of 
service  to  the  pybfic.  While  the 
Conunission  is  Confident  of  prevailing 
in  any  litigati(Mi|Juntil  controlling 
precedent  is  established  or  legislation 
addressing  the  conflicting  ri^ts  is 
enacted,  such  delays  may  occur.  In  this 
regard,  the  Comti^ion  has  strongly 
m^ed  Congress  \<^  adopt  legislation  that 
would  clarify  that  provisions  of  the 
Bankruptcy  Code)  (1)  are  not  applicable 
to  any  FCC  Uceoi^  for  which  a  payment 
obligation  is  ow^;  (2)  do  not  relieve 
any  licensee  from  payment  obligations; 
and  (3)  do  not  a^ct  the  Commission's 
authority  to  revoke,  cancel,  transfer  or 
assign  such  licenles.  The  Commission 
also  notes  that,  ih  order  to  balance  the 
impact  on  small  businesses  of  its 
decision  to  discontinue  the  use  of 
installment  payinents  in  the  near  fiitiue, 
the  Commission  is  adopting  higher 
bidding  credits  than  those  proposed  in 
the  Notice. 

28.  TherefOTe.  Subject  to  the 
Commission's  p^posals  in  the  Second 
Further  Notice  of  Proposed  Rule 
Making,  the  Cominission  concludes  that 
until  further  not|(ie.  installment 
payments  should  jnot  be  offered  in 
auctions  as  a  mepbs  of  financing  small 
businesses  and  odier  designated  entities 
seeking  to  secUn  <  kpectnua  licenses. 


Consistent  with  this  decision,  the 
Commission  hereby  eliminates 
installment  payments  in  the  auction  of 
the  lower  80  and  General  Category 
channels  in  the  800  MHz  SMR  service. 
Although  Merlin  submits  that  the 
elimination  of  the  Commission's 
installment  payment  provisions  in  any 
service  would  be  contrary  to  the 
Commission's  conclusions  in  previous 
rule  makings,  the  Commission  beUeves 
that  this  decision  is  consistent  with 
suggestions  of  CIRI.  as  well  as  the 
Commission's  general  experience  in 
examining  the  success  of  the  installment 
payment  program  to  date.  As  the 
Commission  racentiy  recognized  in 
eliminating  installment  {wyments  for 
LMDS  licensees.  Congress  did  not 
require  the  use  of  installment  payments 
in  all  auctions,  but  rather  recognized 
them  as  one  means  of  promoting  the 
objectives  of  Section  3O90)(3)  of  the 
Communications  Act.  The  Commission 
continues  to  experiment  with  different 
means  of  achieving  its  obligations  under 
the  statute,  and  has  (^red  installment 
pa3nnents  to  licensees  in  several 
auctioned  wireless  services.  Installment 
payments  are  not  the  only  tool  available 
to  assist  small  businesses.  Indeed,  the 
Commission  have  conducted  auctions 
without  installment  payments. 
Moreover.  Section  3007  of  the  Balanced 
Budget  Act  requires  that  the 
Commission  conduct  certain  future 
auctions  in  a  manner  that  ensiues  that 
all  proceeds  from  such  bidding  are 
deposited  in  the  U.S.  Treasury  not  later 
than  September  30,  2002.  Although  the 
Commission  seeks  comment  in  the 
Second  Further  Notice  of  Proposed  Rule 
Making  on  offering  installment  payment 
plans  in  the  future,  the  Commission 
beUeves  that  Section  3007  may  require 
that  these  auctions  be  conducted 
without  offering  long-term  installment 
pa)rments.  See  Balanced  Budget  Act  of 
1997.  The  Conference  Report  on  the 
Balanced  Budget  Act  of  1997  indicates 
that  the  deadUne  set  forth  in  Section 
3007  "appUes  to  all  competitive  bidding 
provisions  in  this  title  of  the  conference 
agreement  and  any  amendments  to  other 
law  made  in  this  title."  Conference 
Report  on  H.R  2015.  Balanced  Budget 
Act  of  1997.  Congressional  ^ecord^ 
House.  Vol.  143.  No.  109-Part  H.  at 
H6176. 

29.  In  this  regard,  the  Conimission 
agrees  with  commenters  such  as  QRI, 
that  contend  that  increased  bidding 
credits  will  allow  responsible  small 
bidders  with  appropriately  tailored 
business  plans  to  secure  adequate 
private  financing  to  be  successful  in 
future  auctions.  Further,  as  the 
Commission  has  already  noted.  Section 


309(j)  requires  the  Commission  to 
consider  alternative  methods  to  allow 
for  dissemination  of  licenses  among 
designated  entities,  including  small 
businesses.  The  Commission  believes 
that  the  rules  it  adopts  below  regarding 
the  use  of  bidding  credits  for  small 
business  applicants  in  futiue  auctions 
will  both  hilfill  the  mandate  of  Section 
309(j)  to  provide  small  businesses  with 
the  opportunity  to  participate  in 
auctions  and  ensure  that  new  services 
are  offered  to  the  public  without  delay. 

30.  Merlin  contends  that  while 
significant  bidding  credits  can  be  useful 
in  helping  smaller  entities  win  licenses 
when  they  bid  against  larger  companies, 
bidding  credits  alone  do  not  help 
smaller  entities  access  the  capital 
required  to  build  a  spectrum-based 
service.  In  addition.  Merlin  states  that 
eliminating  the  installment  payment 
plan  would  raise  the  cost  of  capital  for 
small  businesses  which  would  be  forced 
to  borrow  additional  funds  from 
commercial  lenders  at  higher  interest 
rates.  Merlin  also  argues  that  because 
niany  small  businesses  have  reUed  on 
the  current  installment  plan  terms  in 
formulating  business  plans  necessary  to 
bid  in  upcoming  auctions,  any  decision 
to  eliminate  the,  installment  payment 
program  could  effiectively  preclude 
small  business  participation  in  future 
auctions  altogetiier.  The  Commission 
disagrees  with  Merlin's  assertions.  As 
the  Commission  has  discussed,  the 
Commission  befieves  that  the  increased 
bidding  credits  it  adopts  below  will 
help  fulfill  the  mandate  of  Section 
309(j)(4)(D)  of  the  Communications  Act 
to  provide  small  businesses  with  the 
opportunity  to  participate  in  spectrum- 
based  services.  As  noted  above,  this 
approach  was  successful  in  enabling 
small  businesses  to  participate  in  the 
WCS  auction,  in  which  the  Commisison 
was  unable  to  employ  installmmit 
payments  because  of  the  statutory 
deadline  for  depositing  auction 
revenues  in  the  U.S.  Treasury.  The 
Commission  also  recently  used  this 
approach  in  establishing  rules  for  the 
auction  of  licenses  for  800  MHz  SMR 
and  LMDS. 

31.  The  Commission  recognizes  that  it 
previously  adopted  rules  for  both  the 
220  MHz  and  paging  services  that 
permit  eligible  small  businesses  to  pay 
for  their  licenses  in  installments. 
Several  petitions  for  reconsideration 
have  been  filed  in  these  proceedings  ' 
that  remain  pending  before  the 
Commission.  The  Commission  will 
resolve  these  petitions  separately  in  a 
manner  consistent  with  our  decision 
herein  to  suspend  the  use  of  installment 
payment  plans  at  least  until  our  rights 
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to  recover  and  reauction  licenses  in  a 
timely  fashion  are  established. 

32.  Bidding  Credits.  Although  all 
commenters  addressing  the  issue  are 
largely  supportive  of  the  use  of  bidding 
credits  as  a  means  of  ensuring  the 
widest  possible  participation  in  future 
auctions,  there  is  disagreement  among 
commenters  as  to  whether  a  standard 
schedule  of  bidding  credits  for  small 
businesses  is  desirable.  For  example,  QI 
supports  our  proposal  to  standardize  the 
sliding  scale  of  bidding  credits  that  is 
available  to  an  applicant.  SpeciRcally, 
Cn  believes  that  granting  businesses  of 
different  sizes  different  levels  of  bidding 
credits  in  different  services  threatens  to 
result  ill  inconsistent  participation  by 
small  businesses  in  spectnmi  auctions. 
In  contrast,  some  commenters  oppose 
any  set  schedule  of  bidding  credits,  and 
believe  that  the  Conmiission  should 
specify  appropriate  bidding  credits  for 
each  auctionable  service.  Among  theise, 
PCIA  and  AMTA  believe  that  the 
Commission  should  continue  to 
examine  what  constitutes  an  effective 
bidding  credit  on  a  service-by-service 
basis  because  the  financing 
requirements  of  different  spectrum-  ■ 
based  services  may  necessitate  use  of 
diffiorent  size  bidding  credits  to  provide 
the  proper  assiuances  that  small 
businesses  will  be  able  to  effectively 
compete.  As  the  Commission  stated  in 
the  Notice,  the  Commission  beUeves 
that  an  approach  in  which  the 
Commission  provides  certainty  for 
future  auctions  about  the  size  of 
available  bidding  credits  will  benefit 
small  businesses  because  potential 
bidders  will  have  more  information  well 
in  advance  of  the  auction  than 
previously  about  how  such  levels  will 
be  set.  Once  a  small  business  definition 
is  adopted  for  a  particular  service, 
eligible  businesses  will  benefit  they  are 
able  to  refer  to  a  schedule  in  our  Part  1 
rules  to  determine  the  level  of  bidding 
credit  available  to  them.  The 
Conimission  therefore  adopts  its 
proposal  to  create  a  standard  schedule 
of  bidding  credits. 

33.  In  hght  of  the  Commission's 
decision  to  suspend  installment 
pa3rment  financing  for  the  near  future, 
the  Commission  has  determined  that 
higher  bidding  credits  than  those 
proposed  in  the  Notice  would  better 
effectuate  our  statutory  mandate. 
Airadigm  supports  larger  bidding 
credits  than  those  proposed  by  the 
Commission.  Similarly,  CIRI  contends 
that  unless  the  Commission  is  prepared 
to  establish  the  creditworthiness  of 
installment  payment  applicants,  the 
Commission  should  offer  substantial 
bidding  credits  to  small  businesses  in 
lieu  of  government  financing.  The 


Commission  notes  that  some 
commenters  argue  that,  in  relation  to 
installment  payment  provisions, 
bidding  credits  are  less  effective  in 
allowing  designated  entities  to 
participate  in  the  Commission's  auction 
program.  For  example,  Pocket  states  that 
bidders  often  "bid  through"  bidding 
credits  and  that  bidding  credits  tend  to 
result  in  higher  bids  and,  in  general, 
higher  auction  prices.  The  Commission 
believes  that  without  installment 
payments,  bidding  credits,  coupled  with 
providing  bidders  sufficient  time  to 
raise  financing,  will  enable  small 
businesses  to  successfully  compete  in 
futiue  auctions.  Also,  tiered  bidding 
credits  have  proven  to  work  well  and 
provide  for  more  competition  between 
small  business  participants  of  different 
sizes.  The  use  of  tiered  bidding  credits 
was  successful  in  enabling  small 
businesses  to  participate  in  the  WCS 
auction,  in  which  the  Commission  was 
imable  to  employ  installment  payments 
because  of  the  statutory  deadline  for 
depositing  auction  revenues  in  the  U.S. 
Treasury.  Finally,  while  the 
Commission  recognizes  Pocket's 
concerns  about  the  possibility  that 
bidders  "bid  through"  bidding  credits, 
the  Commission  does  not  believe  that 
this  problem  is  significant  where  not  all 
bidders  are  eligible  for  bidding  credits, 
and  the  size  of  the  bidding  credit  varies 
among  those  who  are  eligible. 

34.  Consistent  with  this  reasoning,  the 
Commission  adopts  the  following 
schedule  of  bidding  credits  for  use  in 
future  auctions  in  which  provisions  for 
designated  entities  are  offered: 


Average  annual  gross  revenues 


Not  to  exceed  $3  million  .. 
^k}t  to  exceed  $15  million 
Not  to  exceed  i40  million 


Bidding 
credrts 
(per- 
cent) 


35 
25 
15 


The  Commission  recognizes  that  these 
credits  are  higher  than  some  previously 
adopted  for  specific  services.  Based  on 
the  Commission's  past  auction 
experience  and  the  suspension  of 
installment  payments,  however,  the 
Commission  believes  that  the  approach 
taken  here  will  provide  adequate 
opportunities  for  small  businesses  of 
varying  sizes  to  participate  in  spectrum 
auctions. 

35.  The  Commission  recognizes  that 
Merlin  recommends  providing  higher 
bidding  credits  than  those  which  the 
Commission  adopts.  Specifically, 
Merlin  suggests  that  (1)  businesses  with 
average  gross  revenues  for  the  preceding 
three  years  not  exceeding  $3  million  be 
eligible  for  bidding  credits  of  40 


percent;  (2)  businesses  with  average 
gross  revenues  for  the  preceding  three 
years  not  exceeding  $15  million  be 
eligible  for  bidding  credits  of  35 
percent;  and  (3)  businesses  with  average 
gross  revenues  for  the  preceding  three 
years  not  exceeding  $40  million  be 
eligible  for  bidding  credits  of  25 
percent.  As  discussed  above,  the 
Commission  believes  that  higher 
bidding  credits  than  those  proposed  in 
the  Notice  are  necessary  now  that  our 
installment  payment  program  is 
suspended.  The  Commission  believes 
that  the  schedule  of  bidding  credits  it 
adopts  is  reasonable  in  light  of  our 
decision  to  suspend  installment 
piayments  for  services  auctioned  in  the 
immediate  future,  and  expect  that  it  will 
prove  sufficient  to  enable  small 
businesses  to  obtain  spectrum  licenses 
through  our  auction  program.  Thus,  the 
Commission  declines  to  adopt  Merlin's 
proposal.  The  Commission  also  notes 
that  it  seeks  commmit  in  the  Second 
Further  Notice  of  Proposed  Rule  Making 
on  means  other  than  bidding  credits  and 
installment  payments  by  which  the 
Commission  might  fadUtate  the 
participation  of  small  businesses  in  our 
spectrum  auction  program. 

36.  Unjust  EnhchmenL  The 
Conimission  adopts  its  proposal  to 
conform  the  Part  1  unjust  enrichment 
rules  to  the  broadband  PCS  rules.  The 
Commission  believes  that  effective 
unjust  enrichment  rules  are  necessary  to 
ensure  that  meaningful  small  business 
participation  in  spectrum-based  services 
is  not  thwarted  by  transfers  of  licenses 
to  non-designated  entities.  As  the 
Commission  stated  in  the  Notice,  the 
broadband  PCS  unjust  enrichment  rules 
are  preferable  to  our  current  gennvl 
unjust  enrichment  rules  because  they 
provide  greater  specificity  about  funds 
due  at  the  time  of  transfer  or  assignment 
and  specifically  address  changes  in 
ownership  that  would  result  in  loss  of 
eUgibility  for  installment  paymmts, 
which  the  current  general  rules  do  not 
address.  The  broadband  PCS  rules  also 
address  assignments  and  transfers 
between  entities  qualifying  for  different 
tiers  of  installment  payments  or  bidding 
credits,  thus  supplying  clearer  guidance 
for  auctions  in  which  tiered  installment 
payment  plans  or  bidding  credits  are 
provided.  Commenters  addressing  this 
issue  largely  support  this  decision.  For 
example.  Pocket  and  Ericsson  both 
argue  that  modified  imjust  enrichment 
rules  would  still  deter  transfers 
designed  to  subvert  the  Commission's 
rules,  but  would  provide  businesses 
with  more  flexibility  in  situations  of 
financial  distress  and  permit  the  transfer 
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of  individual  lid^nses  that  no  longer 
comport  with  tb$ir  business  plans. 

37.  Current  a^  yvell  as  future  licensees 
will  be  govemeqlby  the  rules  the 
Commission  adopts  providing  for  unjust 
enrichment  payments  upon  assignment, 
transfer,  partitiqi^ing  and  disaggregation. 
While  the  Commlission  did  not  receive 
significant  comi^ent  on  this  issue,  the 
Commission  not^s  that  in  awarding 
Ucenses  in  the  [idst,  the  Commission  has 
emphasized  that  the  terms  associated 
with  the  continued  grant  of  a  license 
will  be  govemec^lby  ciurent  Commission 
rules  and  regula|Uons.  For  example,  in 
awarding  licenses  to  C  block  licensees 
paying  for  their  licenses  in  installments, 
the  Commissiod  Indicated  in  the 
associated  "Not^f  and  "Seciuity 
Agreement"  tha\  |lhe  terms  of  the 
installment  plan  Would  be  governed  by 
and  construed  in  accordance  with  then- 
applicable  Commission  orders  and 
regulations,  as  amended.  Therefore,  the 
Commission  concludes  that  the  unjust 
enrichment  rules  it  adopts  apply  to 
existing  licensees,  and  supersede 
service-specific  rules  where  applicable. 
Specifically,  these  rules  will  supersede 
existing  unjust  eBUichment  provisions  in 
the  narrowband  land  broadband  PCS. 
WCS.  900  MHz.  i^d  IVDS  services.  See 
47  CFR  24.309(f)  (narrowband  PCS), 
24.711  (C  block),  24.716(d)  (F  block). 
27.209(d)(1),  (2)  (WCS),  90.812(b)  (900 
MHz),  95.816(e)  (IVpS).  As  discussed 
above,  the  ConWlssion  suspends  the 
use  of  installmei^j  payments  for  the 
immediate  future  as  a  means  of 
financing  small  business  participation 
in  the  Commission's  auction  program. 
As  a  result,  the  Commission's  decision  ' 
with  regard  to  ui^just  enrichment 
payments  as  they  relate  to  licensees 
paying  for  their  Licenses  in  installment 

Eayments  will  apply  only  to  existing 
censees,  their  transferees  and  assignees 
(imtil  the  Commission  reinstates 
installment  paynji^nts). 

Unjust  EnrichmMt  and  Installment 
Payments  \ 

38.  For  existing!  licensees  who  make 
use  of  Commission  installment  payment 
financing,  the  Commission  amends 
§  1.2111(c)  to  conform  to  the 
Commission's  broadband  PCS  rules. 
Specifically,  if  a  licensee  seeks  to  assign 
or  transfer  control  of  its  license  to  an 
entity  not  meeting  the  eligibility 
standards  for  installment  payments,  the 
licensee  must  make  full  payment  of  the 
remaining  unpaid  principal  and  any 
unpaid  interest  accrued  dirough  the 
date  of  the  assigno^ent  or  transfer  as  a 
condition  of  Comji  aission  approval. 
Similarly,  if  the  licensee  seeks  to  make 
any  change  in  ownership  structure  that 
would  result  in  tJ  ito  licensee  losing 


eligibility  for  installment  payments,  the 
licensee  must  first  seek  Commission 
approval  and  must  make  full  payment  of 
the  remaining  unpaid  principal  and  any 
unpaid  interest  accrued  through  the 
date  of  such  change  as  a  condition  of 
approval.  If  a  licensee  seeks  to  make  any 
change  in  ownership  that  would  result 
in  the  licensee  qualifying  for  a  less 
favorable  installment  plan,  the  licensee 
must  seek  Commission  approval  and 
must  adjust  its  payment  plaji  to  reflect 
its  new  eligibility  status.     ' 

Unjust  Enrichment  and  Bidding  Credits 

39.  For  existing  and  futiure  licensees 
who  qualified  or  qualify  in  the  future  for 
a  bidding  credit  in  paying  for  their 
wiiming  bid,  the  Commission  also 
amends  §  1.2111(c)  to  provide  for  unjust 
enrichment  payments  similar  to  those 
contained  in  the  Commission's 
broadband  PCS  rules.  Specifically, 
during  the  term  of  the  initial  license 
grant,  if  a  licensee  seeks  to  assign  or 
transfer  control  of  its  license  to  an  entity 
not  meeting  the  eligibility  standards  for 
bidding  credits,  or  seeks  to  make  any 
other  change  in  ownership  that  would 
result  in  the  licensee  no  longer 
qualifying  for  a  bidding  credit,  the 
licensee  must  seek  Commission 
approval  and  must  reimburse  the 
government  for  the  amount  of  the 
bidding  credit,  plus  interest  based  on 
the  rate  for  U.S.  Treasiuy  obligations 
applicable  on  the  date  the  license  is 
granted,  as  a  condition  of  the  approval 
of  such  assignment,  transfer  or  other 
ownership  change.  Similarly,  if  the 
licensee  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity 
meeting  the  eligibility  standards  for 
lower  bidding  credits,  or  seeks  to  make 
any  other  change  in  ownership  that 
would  result  in  the  licensee  qualifying 
for  a  lower  bidding  credit  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  must  pay  to 
the  United  States  Treasury  the 
difference  between  the  amount  of  the 
bidding  credit  obtained  by  the  licensee 
and  the  bidding  credit  for  which  the 
assignee,  transferee  or  licensee  is 
eligible  as  a  condition  of  the  approval  of 
such  assignment,  transfer  or  odier 
ownership  change.  These  provisions 
also  will  apply  to  licensees  who 
partition  or  disaggregate  their  licenses. 
40.  The  Commission  also  adopts  its 
proposal  in  the  Notice  to  provide  for 
decreasing  unjust  enrichment  payments 
for  licensees  that  utilized  a  bidding 
credit  when  paying  for  their  licenses 
and  that  make  transfers  and  assigmnents 
occurring  later  in  the  license  term.  This 
decision  also  is  supported  by  the 
commenters.  In  amending  the  rule  in 
this  manner,  the  Conunission  ensures 


that  its  general  rule  resembles  those 
rules  the  Commission  has  adopted  in 
specific  services  [e.g..  MDS,  narrowband 
PCS,  and  900  MHz  SMR )  diat  reduce 
the  amount  of  unjust  enrichment 
payments  due  on  transfer  based  upon 
the  amount  of  time  the  initial  license 
has  been  held.  Consistent  with  the  rules 
that  exist  in  these  services,  the  amount 
of  this  payment  will  be  reduced  over 
time  as  follows:  A  transfer  in  the  first 
two  years  of  the  license  term  will  result 
in  a  forfeitiue  of  100  percent  of  the 
value  of  the  bidding  credit  (or,  in  the 
case  of  very  small  businesses 
transferring  to  small  businesses,  100 
percent  of  the  difference  between  the 
bidding  credit  received  by  the  former 
and  the  bidding  credit  for  which  the 
latter  is  eligible);  in  year  three  of  the 
hcense  term  the  payment  will  be  75 
percent:  in  year  four  the  payment  will 
be  50  percent:  and  in  year  five  the 
payment  will  be  25  percent,  after  which 
there  will  be  no  payment.  These 
assessments  will  have  to  be  paid  to  the 
U.S.  Treasiuy  as  a  condition  of  approval 
of  the  assignment,  transfer,  or 
ownership  change.  All  ciurent  and 
future  licensees,  with  the  exception  of 
entrepreneur  block  Ucensees  subject  to 
restrictions  on  assigmnents  and 
transfers  of  licenses,  will  be  governed  by 
this  modification  to  our  general  rules. 
The  Commission  believes  that  our 
decision  to  maintain  the  original 
transfer  restrictions  for  such  licensees  is 
proper  in  light  of  the  special  provisions 
which  were  made  available  for  Ucensees 
in  the  Commission's  entrepreneur 
blocks.  I 

Unjust  Enrichment  and  Partitioning  and 
Disaggregation 

41.  Also  as  proposed  in  the  Notice, 
the  Commission  will  adopt  a  general 
rule  modeled  on  the  Commission's 
broadband  PCS  rules  to  determine  the 
amount  of  unjust  enrichment  payments 
assessed  for  all  ciurent  and  future 
licensees.  Thus,  the  Commission  adopts 
a  general  unjust  enrichment  rule  that 
treats  partitioning  and  disaggregation  by 
licensees  in  the  same  manner  as  the 
broadband  PCS  rule.  Specifically,  if  the 
licensee  seeks  to  partition  any  portion  of 
its  geographic  service  area,  the  amount 
of  the  unjust  enrichment  payment 
discussed  above  will  be  calculated 
based  upon  the  ratio  of  population  in 
the  partitioned  area  to  the  overall 
population  of  the  licensed  area. 
Similarly,  if  a  licensee  seeks  to 
disaggregate  spectrum,  the  amount  of 
the  unjust  enrichment  payment  will  be 
determined  based  upon  the  ratio  of  the 
amount  of  spectrum  disaggregated  to  the 
amount  of  spectrum  held  by  the 
disaggregating  licensee. 
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IV.  AppUcation  Issues 

42.  Electronic  Filing.  The  Commission 
believes  that  electronic  filing  of  all 
short-form  and  long-form  applications 
for  auctionable  services  is  in  the  best 
interest  of  auction  participants,  as  well 
as  members  of  the  public  monitoring 
Commission  auctions.  Therefore,  the 
Commission  amends  §§  1.2105(a)  and 
1.2107(c)  of  its  rules  to  require 
electronic  filing  of  all  short-form  and 
long-form  applications,  beginning 
January  1, 1999,  unless  it  is  not 
operationally  feasible.  Although  in  the 
Notice  the  Commission  proposed  to 
require  electronic  filing  commencing 
January  1, 1998,  the  Commission 
believes  that  this  additional  phase-in 
period  before  the  requirement  becomes 
effective  will  benefit  potential  bidders. 
The  majority  of  the  comments 
addressing  die  issue  support  the 
decision  to  require  electronic  filing.  For 
example,  PageNet  contends  that 
electronic  filing  promotes  access  to 
applications  by  competing  bidders,  as 
well  as  the  general  public,  by  making  it 
possible  to  review  and  download 
appUcations  without  traveling  to  FCC 
headquarters  or  contracting  for 
photocopying  of  paper  applications.  To 
facilitate  public  access,  the  Commission 
has  developed  user-friendly  electronic 
filing  software  and  Internet  World  Wide 
Web  forms  to  give  auction  applicants 
the  ability  to  conveniently  file  and 
review  applications.  This  software  helps 
applicants  ensure  the  accitfacy  of  their 
applications  as  they  are  filling  them  out, 
and  enables  them  to  correct  errors  and 
omissions  prior  to  submitting  their 
applications.  To  assist  the  pubUc,  the 
Commission  provides  technical  support 
personnel  to  answer  questions  and  work 
with  callers  using  the  electronic  auction 
system.  In  addition,  the  Commission  has 
demonstrated  its  auction  software  at 
conferences  organized  by  potential 
bidders  and  members  of  the  industry  in 
order  to  familiarize  interested  parties 
with  our  recent  software  enhancements. 

43.  AT&T  is  generally  supportive  of 
electronic  filing,  but  proposes  that  the 
Commission  create  a  waiver  process 
whereby  an  applicant  that  has  missed  a 
filing  deadline  due  to  technical 
problems  can  obtain  a  waiver  quickly  or 
be  permitted  to  submit  a  paper  original 
of  the  application  by  hand  or  mail  the 
same  day.  In  addition,  AT&T  requests 
that  a  Commission  staff  member  be 
provided  with  the  authority  to  grant 
such  a  waiver  in  the  event  of  electronic 
filing  difficulties.  The  Commission  does 
not  believe  that  a  specific  waiver 
provision  is  necessary.  The 
Commission's  existing  waiver 
provisions,  which  specify  the  showing 


required  for  the  grant  of  a  waiver, 
provide  adequate  assiirance  that 
requests  for  waiver  relating  to  the 
electronic  filing  of  applications  will 
receive  proper  consideration.  In 
addition,  the  Commission  emphasizes 
that  it  has  typically  responded  rapidly 
to  time-sensitive  wpiver  requests  filed 
by  auction  applicants,  and  intends  to 
continue  to  do  so  in  the  future. 

44.  Only  one  commenter,  Airadigm, 
opposes  an  electronic  filing 
requirement.  Airadigm  states  that  the 
Conmiission  experienced  difficulties  in 
processing  electronic  filings  during  the 
rVDS  auction  and  argues  that  removing 
the  option  of  manual  filing  could  result 
in  similar  problems  in  future  auctions. 
The  Commission  believes  that  the   ~ 
system  enhancements  discussed  above, 
most  of  which  were  not  in  place  during 
the  IVDS  auction,  adequately  respond  to 
Airadigm 's  concerns.  The  Commission 
also  notes  that  its  experiences  &t)m 
recent  auctions  demonstrate  that  the 
electronic  bidding  system  is  reliable. 
For  example,  in  the  broadband  PCS  D, 
E,  and  F  block  auction,  94  percent  of  the 
qualified  bidders  filed  their  short-form 
applications  electronically.  In  the 
recently  completed  800  MHz  SMR 
auction.  93  percent  of  the  qualified 
bidders  filed  their  short-form 
applications  electronically.  The 
Commission  did  not  experience 
problems  with  its  electronic  filing 
procedures. 

45.  Finally,  as  the  Commission  stated 
in  the  Notice,  the  Conunission 
recognizes  that  there  is  a  need  for  a 
period  of  time  before  a  comprehensive 
electronic  filing  requirement  becomes 
effective  in  order  for  bidders  to  prepare 
and  be  completely  comfortable  with  this 
process.  The  effective  date  of  January  1, 
1999,  will  provide  potential  bidders 
with  adequate  time  in  which  to  adapt  to 
electronic  filing  requirements.  Finally, 
although  the  Commission  concludes 
that  electronic  filing  is  the  preferred 
filing  method,  the  Commission 
nevertheless  reserves  the  right  to 
provide  for  manual  filing  in  the  event  of 
technical  failure  or  other  difficulties. 

46.  Short-form  Application 
Amendments.  The  majority  of 
commenters  support  the  Commission's 
proposal  in  the  Notice  to  create  a 
imiform  definition  of  major  and  minor 
amendments  to  applicants'  short-form 
(FCC  Form  175)  applications  for  all 
futiu«  auctions.  However,  commenters' 
opinions  differ  on  what  types  of 
amendments  the  Commission  should 
categorize  as  major  or  minor.  For 
example,  AT&T  and  ISTA  argue  that 
major  amendments  should  include  all 
changes  in  ownership  that  constitute  a 
change  in  control,  as  well  as  all  changes 


in  size  that  would  affect  an  applicant's 
eligibility  for  designated  entity 
provisions.  In  contrast,  Metrocall 
contends  that  all  changes  in  ownership 
incidental  to  mergers  and  acquisitions, 
non-substantial  pro  forma  changes,  and 
involuntary  changes  in  ownership 
should  be  categorized  as  minor. 
Metrocall  also  states  that  an  applicant 
should  not  be  permitted  to  upgrade  its 
designated  entity  status  after  the  short 
form  filing  deadline  (i.e.,  go  bom  a 
"small"  to  "very  small"  business),  but 
should  be  permitted  to  lose  its 
designated  entity  status  as  a  result  of  a 
minor  change  in  control  (i.e.,  exceed  the 
threshold  for  eligibility  as  a  small 
business). 

47.  After  careful  consideration  of  the 
comments  addressing  the  issue,  the 
Commission  concludes  that  a  definition 
of  major  and  minor  amendments  similar 
to  that  provided  in  the  Commission's 
PCS  rules,  47  CFR  24.822,  is 
appropriate.  After  the  short-form  filing 
deadline,  applicants  will  be  permitted 
to  make  minor  amendments  to  their 
short-form  applications  both  prior  to    " 
and  during  the  auctioiL  However, 
applicants  will  not  be  permitted  to  make 
major  amendments  or  modifications  to 
their  applications  after  the  short-form 
filing  deadline.  Majer  amendments  will 
include,  but  will  not  be  limited  to, 
changes  in  license  areas  designated  on 
the  short-form  application,  changes  in 
ownership  of  the  applicant  which 
would  constitute  a  change  in  control, 
and  the  addition  of  other  applicants  to 
any  bidding  consortia.  Consistent  with 
the  weight  of  the  comments  addressing 
the  issue,  major  amendments  will  also 
include  any  change  in  an  applicant's 
size  which  would  affect  an  applicant's 
eligibility  for  designated  entity 
provisions.  For  example,  if  Company  A, 
an  applicant  that  qualified  for  special 
provisions  as  a  small  business,  merges 
with  Company  B  during  the  course  of  an 
auction,  and  if.  as  a  result  of  this 
merger,  the  merged  company  would  not 
qualify  as  a  small  business,  the 
amendment  reflecting  the  change  in 
ownership  of  Company  A  would  be 
considered  a  major  amendment. 
Otherwise,  the  new  entity  could  receive 
small  business  bidding  credits  and 
installment  payments  when  it  does  not 
qualify  for  them.  As  is  the  case  in  the 
Commission's  PCS  rules,  however, 
applicants  will  be  permitted  to  amend 
their  short-form  applications  to  reflect 
the  formation  of  bidding  consortia  or 
changes  in  ovtmership  that  do  not  result 
in  a  change  in  control  of  the  applicant, 
provided  that  the  parties  forming 
consortia  or  entering  into  ownership 
agreements  have  not  applied  for  licenses 
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in  any  of  the  seatio  geographic  Ucensa 
areas.  In  contrast  minor  amendments 
will  include,  but  [will  not  be  limited  to. 
the  correction  of  typographical  errors 
and  other  minor  defects,  and  any 
amendment  not  identified  as  major. 

48.  As  noted  alcove,  the  Commission 
has  generally  rerased  to  grant  requests 
to  add  or  delete  n^arkets  oa  an 
applicant's  shor|->form  application  in 
order  to  prevent  collusive  conduct  or 
gaming  that  would  reduce  the 
competitiveness!  6f  the  auction.  While 
the  Commission!  recognizes  that  there 
may  be  some  cirpumstances  in  which 
the  competitiveness  of  the  auction 
might  be  enhanced  by  allowing 
appUcants  to  addi  markets  to  their  short- 
form  applications,  the  Commission 
concludes  that  this  risks  of  encouraging 
or  facilitating  conduct  that  negatively 
affects  the  competitiveness  of  the 
auction  and  the  dost-auction  market 
structure  outwemh  the  benefits  of 
categorizing  suc^amendments  as 
minor.  Several  cQmmenters  support  this 
conclusion  that  the  addition  or  deletion 
of  markets  on  the  short-form  application 
should  always  be  deemed  a  "major" 
amendment.  Specifically,  PageNet  states 
that  because  the  only  new  information 
that  an  applicant  could  be  deemed  to 
possess  at  this  stqge  would  be  licenses 
on  which  other  applicants  intend  to  bid, 
amendment  of  tlif  short-form 
application  in  thi^  regard  could  only 
lead  to  auction  atnises.  Those 
commenters  supporting  defining  the 
addition  or  deletibn  of  markets  after  the 
short-form  filing  deadline  as  a  minor 
amendment  argtja  that  such  an 
amendment  should  only  be  permitted 
prior  to  the  upfront  payment  deadline  or 
the  release  of  the  Public  Notice 
announcing  qualified  bidders.  After  this 
point,  the  overall  competitiveness  of  the 
auction  may  be  threatened. 

49.  AT&T  proi|<ises  that  the  deletion 
of  markets  to  avdiid  specifying  markets 
that  overlap  with  another  auction 
applicant  (and  thi^s  preventing 
discussion  on  powntially  non-auction- 
related  matters  sjibh  as  interconnection, 
resale,  and  equipi^ent  orders  that  do  not 
affect  bids  or  bidqing  strategies)  be 
deemed  a  minor  amendment.  Ilie 
Commission  not^s  that  in  previous 
auctions  some  ap^Ucants  have 
inadvertently  pMqed  themselves  at  risk 
of  violating  the  Commission's  anti- 
collusion  rule  by  choosing  to  specify 
"all  markets"  on  their  short-form 
applications  wheii  they  intended  to  bid 
only  on  a  particular  license  or  group  of 
licenses.  As  a  geif  ^ral  matter,  the  anti- 
collusion  rule  dojeis  not  prohibit  non- 
auction-related  bilsiness  negotiations 
between  auction  applicants  that  have 
applied  for  the  sa^ie  geographic  service 


areas.  AT&T  argues  that  the  aspect  of 
the  rule  prohibiting  the  addition  or 
deletion  of  markets  often  has  had  the 
unfortunate  result  of  discouraging  non- 
auction,  business-related  discussions 
between  auction  appUcants  who  are  not 
actually  bidding  for  licenses  in  the  same 
geographic  license  areas.  Because  of  the 
potential  anti-competitive  results  of 
allowing  bidders  to  delete  markets  after 
the  short-form  filing  deadline,  however, 
the  Commission  believes  that  this  type 
of  error  can  be  more  effectively 
addressed  by  other  means,  including 
increased  awareness  on  the  part  of 
prospective  auction  appUcants  of  the 
consequences  of  choosing  "all  markets," 
as  well  as  software  enhancements  that 
make  specifying  particular  markets  on 
the  FCC  Form  175  less  burdensome. 

50.  The  Commission  also  emphasizes 
that,  pursuant  to  §  1.65  of  the 
Commission's  rules,  each  auction 
appUcant  is  required  to  assure  the 
continuing  accuracy  and  completeness 
of  information  furnished  in  a  pending 
application.  See  47  CFR  1.65.  Each 
appUcant  is  therefore  under  a 
continuing  obUgation  to  update  its 
short-form  and  long-form  applications 
as  appropriate  to  reflect  any  changes 
that  would  make  a  pending  application 
inaccvirate  or  incomplete,  or  Uiat  are 
necessary  to  determine  that  an  appUcant 
is  in  compliance  with  our  rules.  As  in 
all  prior  auctions,  an  application  that  is 
amended  by  a  major  amendment  will  be 
considered  newly  filed,  and  therefore 
will  not  be  accepted  after  the  short-form 
filing  deadline.  The  Commission  further 
notes  that  it  has  waived  its  ex  parte 
rules  as  they  apply  to  the  submission  of 
amended  short-form  applications  to 
maximize  appUcants'  opportunities  to 
seek  the  advice  of  Commission  staff 
when  making  amendments  at  any  time 
after  the  short-form  filing  deadline. 

51.  FinaUy,  the  Commission  notes 
that  in  the  context  of  cellular  imserved 
area  Ucensing,  WWC  contends  that  the 
rules  adopted  in  this  proceeding 
addressing  major  and  minor 
amendments  to  short-form  applications 
should  not  apply  to  cellular  unserved 
area  applications  filed  in  1994  as  these 
appUcations  were  to  be  governed  by  a 
"letter-perfect"  standard  and  appUcants 
were  given  no  opportunity  to  cxue 
minor  defects.  While  the  Commission 
has  considered  WWC's  argument,  the 
Commission  believes  that  it  is 
inapplicable.  WWC  addresses  the  initial 
appUcation  procedures  for  cellular 
unserved  area  licenses,  while  the  Part  1 
rules,  in  contrast,  address  application 
procedures  for  participation  in  an 
auction  once  a  finding  of  mutual 
exclusivity  has  been  made.     . 


52.  Ownership  Disclosure 
Requirements.  As  the  Commission 
indicated  in  the  Notice,  the  Commission 
continues  to  beUeve  that  detailed 
ownership  information  is  necessary  to 
ensiu^  that  applicants  claiming  small 
business  status  qualify  for  such  status, 
and  to  ensure  compliance  by  all 
appUcants  with  spectrum  caps  and 
other  ownership  limits.  Disclosuie  of 
ownership  information  also  aids  bidders 
by  providing  them  with  information 
about  their  auction  compeUtors  and 
alerting  them  to  entities  subject  to  our 
anti-collusion  rules.  Therefore,  the 
Commission  adopts  standard  ownership 
disclosure  requirements  for  all 
auctionable  services  that  will  avoid  the 
variations  found  in  the  Commission's 
ciurent  service-specific  ownership 
disclosure  requirements. 

53.  This  decision  is  widely  supported 
by  the  majority  of  comments  in  tUs 
proceeding.  Most  commenters 
addressing  the  issue  of  ownership 
disclosure  support  requiring  some  level 
of  ownership  information  at  the  short- 
form  application  stage.  For  example, 
PCIA  beUeves  that  fiill  disclosure  of 
bidder  ownership  information  is 
necessary  if  compyeting  bidders  are  to 
acamitely  assess  the  legitimacy  of  their 
auction  opponents  and  their  respective 
bids.  PCIA  contends  that  there  can  be  no 
valid  reason  for  legitimate  bidders  to 
hide  their  ownership.  Such  information, 
according  to  PCIA,  is  crucial  for 
purposes  of  the  Commission's  anti- 
collusion  rules,  spectrum  caps,  and 
other  ownership  limits.  Similarly, 
PageNet  contends  that  full  ownership 
disclosure  is  important  to  aid  bidders  in 
compiUng  information  about  their 
auction  competitors  and,  most 
importantly,  to  alert  them  to  any 
conduct  that  might  be  a  violation  of  the 
Commission's  anti -collusion  rules.  In 
the  satelUte  context,  Hughes  argues  that 
the  submission  of  detailed  ownership 
information  is  essential  because  of  the 
extreme  costs  associated  with  the  build- 
out  of  a  satelUte  system.  In  contrast, 
only  GD  argues  that  the  Commission's 
objectives  with  regard  to  the  rules 
governing  designated  entity  status, 
spectrum  caps,  and  other  ownership 
Umitations  would  be  fuUy  satisfied  by 
deferring  the  filing  of  comprehensive 
ownership  information  until  the  long- 
form  appUcation  stage. 

54.  For  aU  futiue  auctions,  therefore, 
the  Commission  will  model  our 
reporting  requirements  on  the  general 
appUcation  requirements  contained  in 
our  broadband  PCS  rules.  Under  this 
standard,  all  auction  applicants  will  be 
required  to  disclose  the  real  party  or 
parties  in  interest  by  including  as  an 
exhibit  to  their  short-form  appUcations 
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detailed  ownership  information. 
Although  the  Commission's  current  Part 
1  rules  require  auction  applicants  to  list 
all  owners  of  a  five  percent  or  greater 
interest  in  the  applicant,  the 
Commission  agrees  with  commenters 
such  as  Cn  that  argue  that  appUcants 
should  not  be  required  to  list  all  holders 
of  this  small  an  interest  in  the  applicant, 
unless  they  are  in  a  position  of  control 
by  virtue  of  other  factors  (i.e..  voting 
agreements,  management  structiue),  or 
hold  a  significant  passive  ownership 
interest  (i.e.,  20  percent).  Thus,  the 
Commission  amends  its  rules  to  require 
that  applicants  hst  controlUng  interests 
as  well  as  all  parties  holdiag  a  10 
percent  or  greater  interest  in  the 
applicant  and  any  affiliates  of  these 
interest  holders.  See  47  CFR 
1.2110(b)(4).  A  10  percent  or  greater 
interest  reporting  requirement  is 
consistent  with  the  revised  definition  of 
the  term  "applicant"  we  adopt  for 
purposes  of  the  anti-collusion  rule.  The 
Commission  notes  that  PageNet 
contends  that  the  Commission  should 
require  disclosive  of  entities  and 
individuals  that  own  more  than  five 
percent  of  the  applicant  or  who  have 
provided  more  than  five  percent  of  the 
applicant's  equity.  However,  as 
suggested  above,  the  Commission 
beheves  that  the  detailed  reporting 
requirement  we  create  today,  in 
combination  with  our  comprehensive 
affiliation  rules,  permits  us  to  determine 
•  the  "real  party  or  parties  in  interest" 
when  parties  apply  to  participate  in  an 
auction. 

55.  Specifically,  all  auction  applicants 
will  be  required  to  disclose:  (1)  A  list  of 
any  FCC-regulated  business,  10  percent 
or  more  of  whose  stock,  warrants, 
options  or  debt  seciuities  are  owned  by 
the  applicant:  (2)  a  list  of  any  party 
holding  a  10  percent  or  greater  interest 
in  the  appHcant.  including  the  specific 
amount  of  the  interest;  (3)  a  list  of  any 
party  holding  a  10  percent  or  greater 
interest  in  any  entity  holding  or 
applying  for  any  FCC-regulated  business 
in  which  a  10  percent  or  greater  interest 
is  held  by  anoUier  party  which  holds  a 
10  percent  or  greater  interest  in  the 
applicant  [e.g.,  if  company  A  owns  10% 
of  company  B  (the  applicant)  and  10% 
of  company  C,  a  company  holding  or 
applying  for  an  FCC-regulated  business, 
the  companies  A  and  C  must  be  listed 
in  company  B's  application);  (4)  the 
name,  address  and  citizenship  of  any 
party  holding  10  percent  or  more  of 
each  class  of  stock,  warrants,  options  or 
debt  securities,  together  with  the 
amoimt  and  percentage  held;  (5)  the 
name,  address  and  citizenship  of  all 
controlling  interests  of  the  applicants,  as 


this  term  is  defined  in  §  1.2110  of  our 
rules;  (6)  if  the  applicant  is  a  general 
partnership,  the  name,  address  and 
citizenship  of  each  partner,  and  the 
share  or  interest  participation  in  the 
partnership;  (7)  if  the  applicant  is  a 
limited  partnership,  the  name,  address 
and  citizenship  of  each  general  partner 
and  each  limited  partner  whose  interest 
in  the  applicant  is  equal  to  or  greater 
than  10  percent  (as  calculated  according 
to  the  p)ercentage  of  equity  paid  in  and 
the  percentage  of  distribution  of  profits 
and  losses);  (8)  if  the  applicant  is  a 
limited  liability  corporation,  the  name, 
address  and  citizenship  of  each  of  its 
members;  and  (9)  a  list  of  all  parties 
holding  indirect  ownership  interests  in 
the  applicant,  as  determined  by 
successive  midtiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain,  that  equal 
10  percent  or  more  of  the  applicant, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  and  reported 
as  if  it  were  a  100  percent  interest.  See, 
e.g..  47  CFR  20.6(d)(8). 

56.  In  addition,  consistent  with  the 
reporting  requirements  set  forth  in  the 
900  MHz  SMR  rules,  the  Commission 
will  require  that  applicants  claiming 
small  business  status  disclose  on  their 
short-form  appUcations  the  names  of 
each  controlling  interest  and  affiliate,  as 
these  terms  are  defined  in  this 
proceeding,  and  to  provide  gross 
revenues  calculations  for  each.  Chi  their 
long-form  applications,  such  applicants 
will  be  required  to  disclose  any 
additional  gross  revenues  calculations, 
any  agreements  that  support  small 
business  status,  and  any  investor 
protection  agreements.  The  Commission 
believes  that  these  reporting 
requirements  will  help  to  assure  that 
only  qualifying  applicants  obtain  the 
benefits  of  oiu-  small  business 
provisions,  without  being  imduly 
burdensome. 

57.  Finally,  in  a  related  proposal, 
PageNet  states  that  Commission  should 
expressly  prohibit  "blind  bidding"  [i.e.. 
bidding  in  which  auction  participants 
do  not  know  the  identities  or  ownership 
information  of  the  other  bidders  in  the 
auction)  in  any  pending  and  future 
auction  because  it  (1)  is  unfair  to 
auction  participants;  (2)  encourages 
auction  abuses;  and  (3)  encourages 
speculation.  PageNet  contends  that 
these  factors  can  have  a  significant 
impact  upon  the  competitiveness  of  the 
auction  and  the  post-auction 
marketplace.  In  situations  in  which  an 
incumbent  has  already  met  the 
Commission's  build-out  requirements 
and  must  still  bid  in  an  auction  in 


which  blind  bidding  is  used,  PageNet 
contends  that  a  competitor  is  often  able 
to  bid  up  the  price  of  a  license  that  it 
never  intends  to  win  in  order  to  force 
the  incumbent  to  buy  the  license  at  a 
higher  price.  PageNet  further  contends 
that  this  higher  price  is  then  reflected  in 
higher  rates  for  services,  which  in  turn 
amct  the  inciunbent's  ability  to 
compete.  As  discussed  above,  the 
Conunission  agrees  that  it  is  important 
that  auction  appUcants  discloee  certain 
ownwship  information  prior  to  the  start 
of  an  auction.  At  the  same  time, 
however,  the  Commission  believes  that 
in  certain  circumstances,  the 
competitiveness  of  an  auction  may  be 
increased  if  less  bidder  information  is 
made  available.  In  the  Competitive 
Bidding  Second  Memorandum  Opinion 
and  Order,  the  Commission  retained  the 
flexibility  to  conceal  bidder  identities  if 
further  experience  showed  that  it  would 
be  desirable  to  do  so.  More  recently,  in 
the  auction  rules  for  geographic  area 
paging  hcenses.  the  Commission 
concluded  that  the  advantages  of 
limiting  information  disclosed  to 
bidders  outweigh  the  disadvantages  of 
this  approach,  and  reserved  the 
discretion  to  announce  by  Public  Notice 
prior  to  the  auction  the  precise 
information  to  be  revealed  to  bidders 
during  that  auction.  The  Commission 
believes  that  the  imiform  rules  adopted 
today  provide  the  Commission  vnth  the 
necessary  flexibility  to  tailor  the  amount 
of  bidder  information  made  available  to 
applicants  to  ensure  the 
competitiveness  of  each  auction.  The 
Commission  therefore  declines  tg  adopt 
a  provision  prohibiting  non-disclosiue 
of  bidder  identities  in  all  future 
auctions. 

58.  Ovmership  Disclosure  Filings.  The 
Commission  believes  that  permitting 
applicants  to  file  ownership  information 
when  they  apply  for  their  first  auction, 
which  would  then  be  stored  in  a  central 
database  and  updated  each  time  the 
information  changes  during  or  after  the 
first  auction  and  when  applicants 
participate  in  a  subsequent  auction,  will 
streamline  our  application  processes 
and  minimize  the  burden  on  auction 
applicants.  This  concept  is  supported  by 
the  record.  For  example,  CD  and 
Airadigm  argue  that  this  approach  will 
benefit  auction  applicants  by  reducing 
the  time  spent  preparing  auction 
applications,  and  will  benefit  the 
Commission  by  eliminating  the  need  to 
review  and  analyze  dupUcative  filings. 
The  Conunission  believes  that  by 
requiring  ownership  disclosure  filings, 
we  ensure  that  we  receive  all  the 
informaticm  necessary  to  evaluate  an 
applicant's  qualifications.  As  the 
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Commission  indicated  in  the  Notice. 
however,  these  requirements  could 
result  in  duplicative  fiUngs.  For 
example,  whei%;  licenses  for  a  service 
are  onered  in  a  k^ries  of  blocks,  as  in  the 
case  of  broadband  PCS,  an  entity  may 
wish  to  participate  in  several  auctions, 
and  would  be  rMuired  to  disclose  the 
same  informatioil  a  number  of  times. 
Under  the  system  the  Commission 
envisions,  when  applying  to  participate 
in  subsequent  auctions,  applicants  will 
be  permitted  to  update  the  database  or 
certify  that  ther0  have  been  no  changes 
in  ownership  arid  that  the  information 
contained  in  the  database  remains 
correct.  The  Conunission  will  look  to 
implement  this  process  in  the  near 
future  as  part  of\6\a  Universal  Licensing 
System.  1 1 

59.  Audits.  Tli0  only  commenters  to 
address  this  proposal,  PageNet  and 
Airadigm,  suppo^  this  proposal. 
Airadigm  requems  that  applicants  and 
licensees  subjeci  jto  audit  Ve  afforded 
sufficient  time  to  provide  information  to 
the  Commission,  and  that  the 
Commission  issue  written  findings 
following  its  exaihination.  The 
Commission  theii^fore  adopts  its 
proposal,  and  will  modify  oiu-  rules 
governing  status  as  a  designated  entity 
to  expressly  proy^de  that  appUcants  and 

;  eligibility  for  special 
9  subject  to  audits  by 
Such  audits  will  be 
Standards  se\  forth  in 
Sections  403  and  308(b)  of  the 
Communications  Act.  47  U.S.C.  403, 
308(b).  The  Commission  believes  that 
these  provisions;  es  well  as  the  general 
provisions  of  the  Administrative 
Procedure  Act,  will  adequately  address 
Airadigm 's  concerns,  and  the 
Commission  therefore  declines  at  this 
time  to  adopt  specific  rules  to  govern 
audits  of  applicants  and  licensees 
conducted  in  thei  JFutiue. 

V.  Pa]rment  Issu^ 

60.  Determination  of  Upfront  Payment 
Amount.  In  the  Competitive  Bidding 
Second  Report  and  Order,  the 
Commission  indicated  that  the  upfiront 
pa)rment  should  pe  set  iising  a  formula 
based  upon  the  amount  of  spectrum  and 
population  (or  "pops")  covered  by  the 
license  or  license^  for  which  parties 
intend  to  bid.  Thia  Commission  reasoned 
that  this  method  «if  determining  the 
required  upfiront  bayment  would  enable 
prospective  bidd»s  to  tailor  their 
upfront  payment  ip  their  bidding 
strategies.  At  the  ^me  time,  however, 
the  Commission  noted  that  determining 
an  appropriate  upfront  payment 
involved  balancing  the  goal  of 
encouraging  bidq£«  to  submit  serious, 
qualified  bids  with  the  desire  to 
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simpUfy  the  bidding  process  and 
minimize  implementation  costs 
imi>osed  on  bidders.  The  Commission 
concluded  that  the  best  approach  would 
be  to  maintain  the  flexibility  to 
determine  the  amount  of  the  upfront 
payment  on  an  auction-by-auction  basis, 
because  this  balancing  may  yield 
different  results  depending  upon  the 
particular  licenses  being  auctioned. 

61.  Many  commenters  make  specific 
proposals  regarding  the  proper  size  and 
terms  for  assessing  upfront  payments  in 
future  auctions.  For  example.  PageNet 
and  Cn  suggest  that  the  Commission 
adopt  a  standard  upfront  payment  rule 
requiring  separate  upfront  payments  for 
each  license  identified  in  an  appHcant's 
short-form  application.  Cn  contends 
that  this  would  reduce  the  niunber  of 
"phantom"  mutual  exclusivities  (i.e., 
theoretical  frequency  conflicts  caused 
by  the  fact  that  the  current  auction  rules 
create  no  financial  disincentive  to  list 
licenses  in  an  application  on  which  the 
applicant  has  no  bona  fide  intention  to 
bid).  In  contrast,  Airadigm  and  NPCS 
argue  that  the  Commission  should  not 
require  a  separate  upfront  payment  for 
each  license  on  which  an  entity  elects 
to  bid,  as  this  would  limit  bidders' 
flexibility  to  change  strategy  and  force 
them  to  reveal  their  bidding  strategy 
pnor  to  the  start  of  the  auction.  In  an 
alternate  proposal,  AirTouch  and  Cn 
suggest  that  the  Commission  require 
appUcants  to  increase  their  upfiont 
payments  as  an  auction  progresses  to 
equal  a  percentage  of  their  total  bids. 
AirTouch  argues  that  this  requirement 
would  reduce  the  risk  of  defaults  and 
discourage  parties  from  submitting 
"jump  bids"  where  they  have  no 
intention  of  actually  winning  a 
particular  license.  Similarly,  to  reduce 
the  risk  of  default,  CII  recommends  that 
when  an  applicant's  upfront  payment 
drops  below  a  specific  percentage  of  its 
high  bid  amount,  the  Commission  allow 
the  applicant  to  increase  its  deposit  to 
a  certain  percentage  of  its  high  bid  total 
within  ten  business  days.  In  contrast  to 
these  two  proposals,  Airadigm  opposes 
increasing  the  upfront  payment 
requirement  once  a  bidder's  bid  amoimt 
exceeds  a  certain  multiple  of  the 
original  upfront  payment  amount 
because  this  would  create  a  significant 
barrier  to  small  businesses. 

62.  The  Commission  agrees  with 
Airadigm  and  NPCS  that  it  is 
unnecessary  to  adopt  additional  rules 
governing  the  amoimt  of  the  upfront 
payment  and  the  terms  under  which  it 
is  assessed.  The  Commission  believes  its 
reasoning  in  the  Competitive  Bidding 
Second  Report  and  Order  remains  vsdid, 
and  that  the  required  upfront  payment 
should  be  tailored  to  the  particular 


auction  design  and  to  the  characteristics 
of  the  licenses  being  auctioned.  This 
determination  can  be  made  in  a  variety 
of  ways  and  using  a  variety  of 
techniques  to  estimate  the  value  of  the 
spectrum  being  auctioned;  however,  as 
a  general  rule  we  have  required  an 
upfront  payment  equal  to  $0.02  per  pop 
per  megahertz.  As  discussed  infra, 
under  the  current  competitive  bidding 
rules  the  Commission  maintains  the 
discretion  to  alter  the  amount  of  the 
required  upfront  payment  or  to  modify 
the  terms  under  which  the  upfitmt 
payment  is  assessed.  The  Commission 
believes  that  retaining  this  discretion 
provides  the  Commission  with  the 
greatest  level  of  flexibility  to  determine 
the  appropriate  upfront  payment 
amount  on  an  auction-by-auction  basis. 

63.  Refund  of  Upfront  Payments.  After 
considering  the  issue  in  light  of 
Congress's  1996  amendment  to  Section 
309(j)(8)(C)  and  the  comments  received 
in  this  proceeding,  the  Commission  will 
continue  our  current  practice  of 
returning  the  upfront  payments  of 
bidders  who  have  completely 
withdrawn  irom  an  auction  prior  to  the 
conclusion  of  competitive  bidding.  As 
the  Commission  suggested  in  the  Notice. 
it  is  unclear  whether  Congress  intended, 
in  amending  Section  309(j)(8)(C),  to 
require  the  Commission  to  change  its 
practice  of  refunding  upfix)nt  payments 
to  bidders  who  withdraw  dining  the 
course  of  an  auction.  The  Commission 
continues  to  beUeve,  however,  that  the 
prompt  return  of  upfront  payments  is  in 
the  public  interest,  because  it  prevents 
unnecessary  encumbrances  on  the  funds 
of  auction  bidders,  many  of  whom  may 
be  small  businesses,  after  they  have 
withdrawn  from  the  auction.  In 
addition,  we  believe  that  this  practice 
minimizes  the  financial  burdens  of 
participating  in  an  auction,  because 
auction  participants  earn  no  interest  on 
upfront  payment  funds  on  deposit  with 
the  Commission.  Moreover,  all 
commenters  addressing  the  issue 
support  our  proposal  to  continue  this 
practice.  AirTouch  proposes  that  the 
Commission  retain  an  administrative  fee 
based  upon  the  number  of  rounds  an 
applicant  has  remained  in  the  auction 
when  it  refunds  upfront  payments  to 
bidders  who  have  withdrawn.  Airadigm 
and  AT&T  state  that  not  returning 
upfront  payments  in  a  prompt  manner 
in  circumstances  where  a  bidder  has 
withdrawn  is  akin  to  a  "fee"  that 
Congress  did  not  intend  to  authorize, 
and  that  may  work  to  discourage 
participation  in  the  Commission's 
auction  program.  The  Commission 
agrees  with  Airadigm  and  AT&T,  and 
conclude  that  such  a  fee  is 
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insppropriate,  and  therefore,  re)ects 
AirTouch's  proposal. 

64.  Down  Payment  and  Full  Payment  for 
Licenses 

Level  of  Down  Payments 

65.  The  Commission  created  the  down 
payment  requirement  in  the  Competitive 
Bidding  Second  Report  and  Order,  in 
which  the  Commission  concluded  that 
at  the  conclusion  of  the  auction,  a 
bidder  must  tender  a  significant  and 
non-refundable  down  payment  to  the 
Commission  over  and  above  its  upfront 
payment  in  order  to  provide  further 
assurance  that  the  winning  bidder  will 
be  able  to  pay  the  fiill  amount  of  its 
winning  bid.  The  Commission  beheves 
that  a  substantial  down  payment  is 
required  to  ensure  that  licensees  have 
the  financial  capability  to  attract  the 
capital  necessary  to  deploy  and  operate 
their  systems,  and  to  protect  against 
default.  Because  it  is  due  soon  after  the 
close  of  the  auction,  the  down  payment 
is  a  valuable  indicator  of  a  license 
applicant's  financial  viability.  In 
addition,  the  Commission  believes  that 

it  is  important  it  leams  early  on  in  the 
licensing  process  when  an  applicant 
might  be  unable  to  finance  its  wiiming 
bid  or  bids. 

66.  Several  commenters  oppose  any 
increase  in  the  down  payment  beyond 
20  percent  of  the  high  bid  amount. 
Airadigm  opposes  granting  the  Bureau 
the  discretion  to  establish  a  down 
payment  amount  because  it  believes  that 
the  Bureau  could  imfairly  disadvantage 
small  businesses  by  requiring 
disproportionately  large  down  payments 
for  auctions  of  particularly  capital- 
intensive  services.  In  addition, 
Airadigm  states  that  granting  the  Bureau 
this  discretion  could  complicate 
apphcants'  financing  arrangements 
because  down  payment  amounts  could 
vary  with  each  auction.  After 
consideration  of  these  comments,  the 
Commission  concludes  that  a  standard 
down  payment  amount  of  20  percent  is 
appropriate.  Finally,  if  imusual 
circumstances  present  themselves  in  the 
context  of  a  particular  service,  the 
Commission  reserves  the  right  to  adopt 

a  diff^erent  amount  by  rule  in  that 
service. 

Untimely  Second  Down  Payments  and 
Full  Payments 

67.  The  Commission  will  amend 
sections  1.2109(a)  and  1.2110(e}  of  its 
rules  to  permit  auction  winners  to  make 
their  second  down  payments  or  final 
payments  within  ten  business  days  after 
the  applicable  deadline,  provided  that 
they  also  pay  an  appropriate  late  fee, 
without  being  considered  in  default.  As 


the  Commission  recognizes  in  the 
Notice,  in  past  auctions  there  have  been 
cases  where  a  winning  bidder  missed 
the  applicable  second  down  payment 
deadline  but  subsequently  made  its 
down  payment  and  filed  a  request 
seeking  a  waiver  of  the  deadline.  In 
some  of  these  cases,  the  Bureau  granted 
the  waivers,  subject  to  payment  of  a  five 
percent  late  fee.  In  granting  the  waivers, 
the  Bureau  recognized  the  Ucensee's 
good  faith  and  ability  to  pay  as 
evidenced  by  its  timely  remittance  of  all 
earlier  payments  and  prompt  action  to 
cure  the  delinquency. 

68.  The  Commission  recognizes  that 
applicants  may  encounter  unexpected 
or  unforeseeable  difficulties  when  trying 
to  arrange  financing  and  make 
substantial  payments  under  strict 
deadlines.  In  circimistances  that  may 
warrant  favorable  consideration  of  a 
waiver  request  or  an  extension  of  the 
payment  date,  the  Commission  must 
also  evaluate  the  fairness  to  other 
licensees  who  made  their  payments  in 

a  timely  fashion.  Two  commenters. 
Mountain  Solutions,  Ltd.  ("Moimtain 
Solutions")  and  AirTouch.  the  only 
commenters  to  address  this  issue  in 
detail,  support  our  proposal  to  permit 
late  payment  subject  to  a  standard  late 
fee  for  any  licensee  not  able  to  make  a 
timely  payment.  The  Commission 
agrees,  and  amends  §  1.2109(a)  to  permit 
winning  bidders  who  are  required  to 
make  final  payment  on  their  licenses 
within  a  certain  period  of  time  as 
announced  by  public  notice,  to  submit 
their  payment  10  business  days  after  the 
payment  deadline,  provided  that  they 
also  pay  a  late  fee  equal  to  five  percent 
of  the  amount  due.  Although  the 
Commission  suspends  the  use  of 
installment  payments  for  the  immediate 
future,  in  the  event  the  Commission 
once  again  offers  installment  payments, 
the  Commission  will  also  amend 
§  1.2110(e)  to  permit  auction  winners 
paying  for  the  hcenses  in  installments  to 
submit  their  second  down  payment  10 
business  days  after  the  payment 
deadline,  provided  they  also  pay  a  late 
fee  equal  to  five  percent  of  the  amount 
due. 

69.  As  discussed  above,  the 
Commission's  rules  provide  that 
winning  bidders  have  ten  business  days 
to  make  timely  payment  following 
notification  that  their  licenses ^re  ready 
to  be  granted.  The  Commission  believes 
that  in  establishing  this  additional  ten 
business  day  period,  during  which 
winning  bidders  will  not  be  considered 
in  default,  the  Commission  will  provide 
an  adequate  amount  of  time  to  permit 
winning  bidders  to  adjust  for  any  last- 
minute  problems.  The  Commission 
declines  to  provide  for  a  lengthier  late 


payment  period  because  we  believe  that 
extensive  relief  firom  initial  payment 
obligations  could  threaten  the  integrity, 
fairness,  and  efficiency  ofHhe  auction 
process.  As  observed  in  the  Notice,  a 
late  fee  of  five  percent  is  consistent  with 
general  commercial  practice  and 
provides  some  recompense  to  the 
federal  government  for  the  delay  and 
administrative  or  other  costs  incurred. 
In  addition,  we  believe  that  a  five 
percent  fee  is  large  enough  to  deter 
winning  bidders  from  making  late 
payments  and  yet  small  enough  so  as 
not  to  be  punitive.  Therefore,  applicants 
who  do  not  submit  the  required  final 
payment  and  five  percent  late  fiee  within 
the  10-day  late  payment  period  will  be 
declared  in  default,  and  will  be  subject 
to  the  default  payment  specified  in 
§  1.2104(g)  of  our  rules.  47  CFR 
1.2104(g). 

70.  Finally,  the  Commission 
emphasizes  that  its  decision  to  permit 
late  payments  is  limited  to  payments 
owed  by  winning  bidders  who  have 
submitted  timely  initial  down 
payments.  The  Commission  continues 
to  believe  that  the  strict  enforcement  of 
payment  deadlines  enhances  the 
integrity  of  the  auction  and  licensing 
process  by  ensuring  that  applicants  have 
the  necessary  financial  quaUfications.  In 
this  connection,  the  Commission 
believes  that  the  bona  fide  ability  to  pay 
demonstrated  by  a  timely  initial  down 
payment  is  essential  to  a  fair  and 
efficient  auction  process.  Thus,  the 
Commission  has  not  proposed  to  modify 
its  approach  of  requiring  timely 
submission  of  initial  down  payments 
that  immediately  follow  the  close  of  an 
auction.  The  Commission  did  not 
propose  to  adopt  a  late  payment  period 
for  down  payments  that  are  due  soon 
after  the  close  of  the  auction  as  the 
Commission  believes  it  is  reasonable  to 
expect  that  winning  bidders  timely 
remit  their  down  payments,  given  that 

it  is  their  first  opportunity  to 
demonstrate  to  the  Commission  their 
ability  to  make  payments  toward  their 
licenses.  Further,  if  a  winning  bidder 
defaults  on  its  down  payment  on  a 
license,  the  Commission  can  take  action 
under  §  1.2109(b)  relatively  soon  after 
the  auction  has  closed,  by.  for  example, 
re-auctioning  the  license  or  offering  it  to 
the  other  highest  bidders  (in  descending 
order)  at  their  final  bids.  Similarly,  the 
Commission  will  not  allow  for  any  late 
submission  of  upfront  payments,  as  to 
do  so  would  slow  down  the  licensing 
process  by  delaying  the  start  of  an 
aliction. 

Full  Payment  and  Petitions  To  Deny 

71.  The  Commission  will  suspend  the 
use  of  installment  payments  as  a  means 


UMl 
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>  a  means 


of  financing  smalj  business 
participation  in  our  auction  program  fat 
the  immediate  firaire.  As  a  result,  all 
auction  winnersj  Including  small 
businesses,  will  be  required  to  submit 
the  ftiU  payment  Owed  on  their  winning, 
bids  shortly  after  k  license  is  ready  to  be 
granted.  The  Coi^ission  will  recognize 
that  in  the  past  the  filing  of  petitions  to 
deny  against  a  winning  bidder's 
application(s)  hak|  often  had  the  efibct  of 
sij^ficantly  delating  the  grant  of  the 
applicant's  lic8nM(s),  and  as  a  result, 
the  deadline  for  that  applicant  to  submit 
the  balance  of  its  mnning  bid.  However, 
in  the  Balanced  Budget  Act  Congress 
granted  the  Comftission  the  authority  to 
shorten  the  petition  to  deny  period,  and 
as  a  result,  to  graolt  licenses  much  more 
rapidly.  Balanced  Budget  Act,  §  3008. 
As  an  initial  matter,  consistent  with  this 
legislation,  the  Cunmission  amends 
§§  1.2108(b)  and  U:)  of  its  rules  to 
provide  that  the  Commission  shall  not 
grant  a  Ucense  earlier  than  seven  days 
following  issuanc*  of  a  public  notice  by 
the  Commission  that  long-form 
applications  have  been  accepted  for 
filing.  47  CFR  1.2t08(b).  (c).  Also 
consistent  with  thto  Balanced  Budget 
Act.  the  Commission  amends  this 
section  to  provide  that  in  all  cases  the 
period  for  filing  petitions  to  deny  shall 
be  no  shorter  than  five  days.  In  this 
regard,  the  Conuuission  seeks  comment 
in  the  Second  Fuii/ier  Notice  of 
Proposed  Rule  hmdng  on  whether  there 
are  instances  in  ii)iich  the  Commission 
should  provide  fip^  a  longer  period  for 
the  filing  of  petitions  to  deny  or  for  the 
grant  of  initial  licoises  in  auctionable 
services. 

72.  In  light  of  this  change  in  our  rules, 
the  Commission  believes  that  the 
concerns  discussed  in  the  Notice 
regarding  delays  U  the  granting  of 
Ucenses  and.  as  a  ^sult,  in  the  deadline 
for  full  payment  ale  substantially 
reduced.  While  applications  that  are  the 
subject  oi  petitio4$  to  deny  ordinarily 
take  longer  to  reso  ve  than  uncontested 
applications,  the  C  ommission  believes 
these  changes  in  j^  rocedure  will  reduce 
the  risk  of  fiivolotiiB  petitions  being  filed 
solely  for  purpose^  of  delay,  and  will 
enhance  our  abiliiy  to  resolve  petitions 
expeditiously.  Fii^illy.  the  Commission 
believes  that  condoms  regarding  delayed 
payment  are  outvjeighed  by  the  risk  and 
uncertainty  that  ^Puld  be  imposed  on 
an  applicant  if  it  i(ere  required  to  make 
its  full  auction  paMment  while  a  petition 
against  its  appUcation  was  still  pending 
and  could  potentially  result  in  denial  of 
the  application.  Aa  a  result,  the 
Commission  declines  to  amend  its  rules 
to  require  all  winmng  bidders  to  make 
their  full  payment  at  the  same  time. 


regardless  of  whether  petitions  to  deny 
their  applications  have  been  filed. 

73.  Default  Payments.  The 
Commission  adopts  its  proposal  to 
delete  the  words  "simultaneous 
multiple-round"  from  §  1.2104(g),  and 
will  apply  the  default/withdrawal 
payment  procedure  to  all  auction 
designs.  Several  commenters  support 
this  decision,  maintaining  that  rigorous 
enforcement  of  the  Commission's 
payment  deadlines  is  critical  to 
preserving  the  integrity  of  the  auction 
and  licensing  process  by  ensuring  that 
applicants  possess  the  necessaiy 
fiioancial  quaUfications.  These 
commenters  also  suggest  that  default 
pa)rments  are  an  effective  and  necessary 
method  of  discouraging  defaults  and 
encouraging  private  market  solutions  to 
licensee  financing  difficulties.  The 
Commission  believes  that  this 
modification  to  our  general  rules 
governing  bidder  default  will  help  to 
maintain  the  integrity  of  the  auction 
process  by  discouraging  defaults  on  the 
part  of  bidders,  encoiuBging  bidders  to 
make  secondary  or  back-up  financial 
arrangements,  and  ensuring  that  default 
payments  are  made  in  a  timely  manner. 
The  Commission  also  believes  this 
modification  will  help  to  discourage 
insincere  bidding  and  ensui^  that 
licenses  end  up  in  the  hands  of  those 
parties  that  value  them  the  most  and 
have  the  financial  qiialifications 
necessary  to  construct  operational 
systems  and  provide  service.  See  47 
U.S.C.  309(j)(5). 

74.  Our  rules  provide  that  where  a 
winning  bidder  defaults  on  a  Ucense, 
the  bidder  becomes  subject  to  a  default 
payment  equal  to  the  difference  between 
the  amount  bid  and  the  winning  bid  the 
next  time  the  Ucense  is  offered  by  the 
Commission,  plus  a  payment  equal  to 
three  percent  of  the  subsequent  winning 
bid  or  the  amount  bid,  whichever  is 
lower.  See  47  CFR  1.2104(g)(2).  hi  the 
Competitive  Bidding  Fifth  Report  and 
Order,  the  Commission  stated  that 
where  the  default  payment  cannot  be 
determined,  the  Commission  may  assess 
an  initial  default  payment  "of  up  to  20 
percent' '  of  the  defaulting  bidder's 
winning  bid.  We  adopt  our  proposal  in 
the  Notice  to  employ  this  practice  for  all 
auctionable  services.  No  commenter 
addressed  this  issue.  Although  the 
Commission  provided  that  this  deposit 
amount  will  be  up  to  20  percent  of  the 
defaulted  bid  amount,  we  note  that  if  a 
license  is  reauctioned  for  an  amount 
greater  than  the  defaulted  bid  for  the 
license,  the  default  payment  due  will  be 
only  three  percent  of  the  defaulted  bid. 
47  CFR  24.704(a)(2).  See  also  47  CFR 
1.2104(g).  Thus,  in  the  future  we  will 
assess  an  initial  default  deposit  of 


between  three  percent  (3%)  and  twenty 
percent  (20%)  of  the  defaulted  bid 
amount  where  a  winning  bidder  or 
Ucensee  defaults  and  the  defauhed 
Ucense  has  yet  to  be  reauctioned.  Once 
the  license  has  been  reauctioned  by  the 
Commission  and  the  total  default 
payment  can  be  determined,  the 
Commission  will  either  assess  the 
balance  of  the  appropriate  default 
payment,  or  refund  any  amounts  due,  as 
necessary. 

75.  Installment  Payments 
Late  Payments 

76.  In  order  to  add  certainty  to  the 
installment  payment  process,  the 
Commission  adopts  its  proposals  from 
the  Notice  to  modify  its  grace  period 
provisions.  As  discussed  above,  the 
Commission  declines  to  use  installment 
payments  for  the  immediate  future  as  a 
means  of  financing  small  business 
partidptation  in  our  auction  program.  As 
a  result,  the  Commission's  decision  with 
regard  to  late  payment  fees  for 
installment  payments  effectively  wiU 
apply  only  to  existing  Ucensees  who  are 
currenUy  paying  for  their  licenses  in 
installments.  From  this  point  forward, 
instead  of  considering  individual  grace 
period  requests,  the  following  system 
will  apply:  A  Ucensee  who  does  not 
make  payment  on  an  installment 
obUgation  wiU  automatically  have  an 
additional  90  days  in  which  to  submit 
its  required  payment  without  being 
considered  delinquent,  but  will  be 
assessed  a  five  percent  late  payment  fee 
as  discussed  above.  If  the  Ucensee  feils 
to  make  the  required  payment  at  the 
close  of  this  first  90-day  non- 
delinquency  period,  the  licensee  wiU 
automatically  be  provided  a  subsequent 
go-day  grace  period,  this  time  subject  to 
a  second,  adcUtional  late  fee  equal  to  ten 
percent  of  the  initial  required  payment. 

77.  As  proposed  in  the  Notice,  under 
this  system,  Ucensees  will  not  be 
required  to  submit  a  filing  to  take 
advantage  of  these  provisions.  During 
this  90-to-180-day  period,  the 
Commission  or  its  designated  collection 
agent  will  continue  to  piu^ue  collection 
of  past-due  installments  and  fees.  Also 
during  this  time,  the  Ucensee  will  have 
the  opportimity  to  raise  necessary 
capital,  continue  service  and 
construction  efforts,  or  seek  a  buyer  for 
its  Ucense(s)  that  will  resume  payments. 
These  late  payment  provisions  will 
apply  independentiy  to  all  installment 
payments.  Therefore,  the  late  payment 
provisions  and  accompanying  late  fees 
will  not  affect  the  payment  sdiedule  for 
future  payments.  Thus,  even  if  a 
licensee  elects  to  take  advantage  of  the 
late  payment  provisions,  the  licensee 
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will  still  be  responsible  for  remitting  all 
fiitiue  installment  payments  in  a  timely 
manner,  unless  the  licensee  elects  to 
take  advantage  of  the  late  payment 
provisions  for  any  future  installment 
payment.  The  following  example 
illustrates  how  this  system  will  operate: 

ABC  Corp.  has  a  SIOO.OOO  installment 
interest  payment  due  on  March  1.  If  ABC 
Corp.  is  able  to  make  its  payment  on  March 
1,  then  it  must  remit  $100,000  to  the 
Commission.  If  ABC  Corp.  makes  its  payment 
anytime  from  March  2  until  May  30  (the  end 
of  the  non-delinquency  period),  then  ABC 
Corp.  must  remit  $105,000  to  the ''' 
Commission  to  be  considered  current  on  its 
March  1  instalhnent  payment.  If  ABC  Corp. 
does  not  make  its  March  1  payment  by  May 
30,  then  it  must  remit  $115,000  on  or  before 
August  28.  If  ABC  Corp.  does  not  remit  the 
required  $115,000  by  August  29  (the  end  of 
the  90-day  grace  period),  then  it  will  be 
considered  in  default  and  ^ts  license  will 
automatically  cancel  on  August  30  without 
further  action  by  the  Commission.  See  47 
CFR  1.2110(e)(4)(iii). 

ABC  Company's  June  1  installment 
payment  of  $100,000  remains  due  on 
Jime  1  regardless  of  the  payment  status 
of  the  March  1  payment.  llie  late 
pa3nnent  terms  apply  to  June 
installment  payment  independently  of 
the  March  payment.  Thus,  if  ABC 
Company  does  not  make  its  March  1 
payment  until  June  1,  the  total  amoimt 
due  to  the  Commission  on  June  1  is 
$215,000  which  consists  of  the  March 
payment,  the  March  5%  non- 
delinquency  late  fee,  the  March  10% 
grace  period  late  fee  and  the  Jime 
payment  Assuming  the  licensee  remits 
the  March  1  payment  and 
accompanying  March  late  fees  of 
$115,000  to  the  Commission  by  Augtist 
29,  then  the  total  amount  due  to  the 
Commission  aa  September  1  will  be 
$215,000  which  consists  of  the  June 
installment  payment  of  $100,000.  the 
June  5%  non-delinquency  late  fee,  the 
June.  10%  grace  period  late  fee  and 
September  installment  payment  of 
$100,000. 

ABC  Company  may  elect  to  make  late 
payments  and  pay  the  accompanying 
late  fees  on  the  March  and  Jime 
payments.  However,  ABC  Company 
must  remit  $115,00  representing  the 
required  March  payment  and 
accompanying  March  late  fees  by 
August  29  (the  end  of  March's  90-day 
grace  period)  or  it  will  be  considered  in 
default  and  its  license  will 
automatically  cancel  on  August  30 
without  further  action  by  the 
Commission.  Furthermore,  ABC 
Company  must  remit  and  additional 
$115,000  representing  the  required  June 
pa3nnent  and  accompanying  June  late 
fees  by  November  29  (the  end  of  June's 
90-day  grace  period)  or  it  will  be 


considered  in  default  and  its  license 
will  automatically  cancel  on  November 
30  without  further  action  by  the 
Commission. 

As  proposed  in  the  Notice,  the  late 
fees  the  Commission  adopts  will  accme 
on  the  next  business  day  following  the 
payment  due  date  and  will  be  payable 
with  the  next  quarterly  installment 
payment  obligation,  llie  Commission 
emphasizes  that  at  the  close  of  non- 
delinquency  or  grace  period,  a  licensee 
must  submit  the  required  late  fee(s),  all 
interest  accrued  during  the  non- 
delinquency  period,  and  the  appropriate 
scheduled  payment  with  the  first 
payment  made  following  the  conclusion 
of  the  non-delinquency  period  or  grace 
period.  Payments  made  at  the  close  of 
any  grace  period  will  first  be  applied  to 
satisfy  any  lender  advances  as  required 
under  each  licensee's  "Note  and 
Security  Agreement."  Afterwards, 
payments  will  be  applied  in  the 
following  order:  late  charges,  interest 
charges,  principal  payments.  As  part  of 
the  Commission's  spectrum 
management  responsibilities,  the 
Commission  wisnes  to  ensiue  that 
spectrum  is  put  to  use  as  soon  as 
possible.  The  Commission  also  believes 
that  licensees  should  be  working  to 
obtain  the  funds  necessary  to  meet  their 
payment  obligations  before  they  are  due 
and,  accordingly,  that  the  non- 
delinquency  and  grace  periods  the 
Commission  adopts  should  be  used  only 
in  extraordinary  ciraunstances.  Thus,  as 
the  Commission  emphasized  in  the 
Notice,  a  Ucensee  who  fails  to  make 
pa}rment  within  180  days  sufficient  to 
pay  the  late  fees,  interest,  and  principal, 
will  be  deemed  to  have  failed  to  make 
full  payment  on  its  obligation  and  will 
be  subject  to  license  cancellation 
pursuant  to  §  1.2104(g)(2)  of  the 
Commission's  rules. 

78.  Several  commenters  support  the 
Commission's  efforts  to  provide 
licensees  with  predetermined  non- 
delinquency  periods  without  requiring 
the  submission  of  a  formal  grace  peric^ 
request.  In  addition,  many  of  the 
commenters  addressing  this  issue, 
including  AMTA,  Hu^es,  AirTouch, 
Moujitain  Solutions  and  QI  support  the 
imposition  of  a  late  payment  fee  similar 
to  that  imposed  in  the  broadband  F 
block  auction,  in  order  to  create  a 
^gnificant  incentive  for  timely  payment 
of  installment  obligations.  Cn  believes 
that  modifying  our  ourent  grace  period 
procedures  will  provide  licensees  with 
knowledge  in  advance  of  the  extent  of 
any  relief  that  will  be  forthcoming  bom 
the  Commission  to  a  licensee  who 
misses  an  installment  pajrment. 
AirTouch  believes  that  any  licensee 
who  fails  to  make  payment  within  180 


days  should  face  the  automatic 
cancellation  of  its  license.  AirTouch 
contends  that  once  a  certain  ntunber  of 
installment  payments  have  been 
submitted  late,  the  Commission  should 
declare  the  licensee  in  default  and 
subject  to  the  default  payments 
proposed  in  the  Notice.  In  contrast,  only 
CIRI  opposes  this  liberalization  of  the 
current  grace  period  rules,  requesting 
instead  that  grace  period  relief  be  made 
available  only  when  a  licensee  can 
demonstrate  that  such  relief  is 
warranted  and  the  public  debt  will 
ultimately  be  satisfied.  Althou^ 
Hughes  recommends  the  impositicm  of  a 
"significant"  late  fee  to  the  extent  that 
an  applicant  misses  a  payment  deadline. 
Hughes  believes  that  a  five  to  ten 
percent  late  fee  is  large  enough  to 
discourage  late  payments  and  to  ensure 
that  the  govmnment  is  compensated  for 
its  administrative  expenses  in  recouping 
the  pajrment.  As  an  alternative  to  our 
proposal  in  the  Notice,  GWI  proposes 
that  any  such  late  payment  fee  should 
be  pro-rated  over  the  90-day  paymmt 
period  instead  of  accruing  all  at  once 
i^ardless  of  when  the  late  payment  is 
made,  in  order  to  provide  an  economic 
incentive  for  licensees  who  are  overdue 
in  their  payment  obligations  to  retire  the 
payment  quickly  instead  of  waiting 
imtil  the  end  of  the  payment  period.  In 
addition,  GWI  suggests  that  such  a  pro- 
rated payment  is  fairer  to  licensees  who 
inadvertently  miss  a  required  payment 
through  administrative  error  or  other 
imavoidable,'unfofeseen  drciunstances. 

79.  As  an  alternative  to  the 
Commission's  proposals  in  the  Notice, 
Airadigm  contends  that  following  the 
first  90-day  non-delinquency  period, 
licensees  should  be  given  a  second  90- 
day  period  with  a  five  percent  late  fee, 
followed  by  a  third  90-day  grace  period 
with  a  10  percent  late  fee.  ISTA  believes 
that  a  rule  whereby  any  license  is 
cancelled  at  the  close  of  the  second  90- 
day  grace  period  is  draconian.  and  that 
such  a  "hard-and-fast"  automatic 
cancellation  rule  would  doom  many 
small  businesses.  GWI  opposes  the 
imposition  of  an  additional  10  percent 
late  payment  fee  where  licensees  require 
an  additional  90-day  late  payment 
period.  The  Commission  declines  to 
adopt  these  alternate  proposals.  As  the 
Commission  indicated  in  the  Notice,  the 
grant  of  a  grace  period  is  an 
extraordinary  remedy  and  we  wish  to 
encoiu-age  licensees  to  seek  private 
market  solutions  to  their  capital 
problems  before  the  payment  due  date. 
In  this  regard,  the  Commission  notes 
that  it  has  an  obligation  under  the  Debt 
Collection  Improvement  Act  to  enforce 
payment  obligations  owed  to  the  federal 
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government.  Seepebt  Collection 
Improvement  Act,  Pub.  L  104-134, 
§3100(j)(i).  110  Stat.  1321  (1996), 
codified  at  31  U.a.C.  3711(a)  ("DCIA"). 
80.  The  Comn]|i^ion  believes  that  the 
automatic  grace  pisriod  provisions  we 
adopt  today  provide  licensees  with 
adequate  financial  incentives  to  make 
installment  payments  on  time,  while  at 
the  same  time  crrating  increased 
certainty  that  will  help  licensees  pursue 
private  market  solutions  to  their 
financing  difficulties.  Tliese  provisions 
also  will  discour^  licensees  from 
attempting  to  mapdmize  their  cash  flow 
at  the  govemmenrs  expense  by 
submitting  a  reqil^red  installment 
payment  after  it  is  due.  Several 
commenters  agree  with  this  assessment. 
At  the  same  time!  {these  provisions  will 
eliminate  uncertainty  for  many 
licensees  who  are  seeking  to  restructure 
other  debt  contingent  upon  the  results 
of  the  Commission's  installment 
payment  provisions.  In  addition,  this 
system  will  ease  jl^e  burden  on  the 
Commission  of  cp^sidering  individual 
grace  period  requests  where 
Commission  or  its  designee  may  not 
have  the  necessary  resources  to  evaluate 
a  licensee's  financial  condition, 
business  plans,  and  capital  structxue 
proposals.  The  Commission  recognizes 
that  some  commenters  oppose  the 
imposition  of  a  laite  fee  on^overdue 
installment  paymiant,  and  in  particular 
on  the  90-day  non^delinquency  period. 
However,  this  approach  is  consistent 
with  the  standard!  commercial  practice 
of  establishing  latja  payment  fees  and 
developing  financial  incentives  for 
licensees  to  resolye  capital  issues  before 
payment  due  dates.  This  approach  ako 
is  consistent  with^the  provisions  of  the 
DCIA,  which  requires  that  the 
Commission  notifiyj  the  Secretary  of  the 
Treasury  and  continence  debt  collection 
procedures  where  a  party  is  more  than 
180  days  past  due  pn  any  outstanding 
debt  owed  to  a  federal  agency.  See  31 
CFR  3711(g)(1). 

81.  The  Commiffion  recognizes  that  a 
number  of  commenters  oppose  the 
application  of  these  provisions  to 
current  licensees,  tlh  particular,  GWI  and 
IVDS  Enterprises  fttgue  that  to  the  extent 
the  Commission  adopts  a  late  payment 
fee,  it  should  limi^  JLhe  imposition  of 
such  a  fee  to  licenws  issued  in  future 
auctions.  However]  the  Commission's 
recent  experience  with  the  installment 
payment  program  has  shown  the 
importance  of  ensjiking  that  all 
licensees,  including  current  licensees, 
have  adequate  financial  incentives  to 
make  installment  payments  on  time. 
The  Commission  nptes  that  in  awarding 


licenses  in  the  pasjt 


to  pay  in  instalhnt  nts,  the  Commission 


to  entities  choosing 


has  emphasized  that  the  terms  of  the 
installment  payment  program  urill  be 
governed  by  ciurent  Commission  rules 
and  regulations,  as  amended.  For 
example,  in  awarding  licenses  to  C 
block  Hcensees  paying  for  their  licenses 
in  installments,  the  Commission 
indicated  in  the  associated  "Note  and 
Security  Agreement"  that  the  terms  of 
the  installment  plan  would  be  governed 
by  and  construed  in  accordance  with 
then-applicable  Commission  orders  and 
regulations,  as  amended.  The 
Commission  also  believes  that  these 
licensees  should  obtain  the  benefit  of 
increased  certainty  that  provisions  for 
automatic  grace  periods  provide.  This 
decision  is  supported  by  Moimtain 
Solutions,  who  requests  that  current 
licensees  obtain  the  benefits  of  any 
loosening  of  the  late  payment  fee  and 
grace  period  rules. 

82.  As  provided  in  the  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  this  docket, 
instalhnent  payments  for  C  and  F  block 
licensees  will  resume  effective  March 
31, 1998.  See  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Commimications  Services 
(PCS)  Licensees,  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making.  WT  Docket  No.  97-82  62 
FR  55348  (October  24, 1997)  ("Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making").  Under  the 
Commission's  decision  to  reinstate 
installment  payments  for  these 
licensees,  the  Commission  provided 
them  with  one  automatic  60-day  non- 
delinquency  period  following  the  March 
31, 1998,  deadline,  during  which  time 
they  will  not  be  considered  delinquent, 
in  their  payment  obligations.  As  the 
Commission  indicated  in  the  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
will  not  entertain  any  requests  for 
extension  of  the  March  31, 1998 
deadline  beyond  an  automatic  60-day 
non-delinquency  period,  so  that  for  C 
and  F  block  licensees  all  required 
payments  must  be  submitted  no  later 
than  May  30, 1998.  Only  those  licensees 
making  a  timely  payment  of  all  amounts 
due,  as  set  forth  in  the  Second  Report 
and  Order  will  be  permitted  to  take 
advantage  of  the  late  payment 
provisions  the  Commission  adopts 
today.  See  47  CFR  1.2110. 

83.  In  commenting  on  these 
modifications  to  the  grace  period 
provisions,  CIRI  also  proposes  that  the 
Commission  make  public  the  terms  of 
any  workouts  or  debt  relief  provided  to 
licensees.  QRI  notes  that  parties  may 
request  confidential  treatment  of 
sensitive  financial  information  pursuant 


to  §0.459  of  the  Commission's  rules, 
and  that  such  confidential  treatment 
should  be  sufficient  to  safeguard  the 
privacy  interests  of  licensees,  while  still 
making  the  terms  of  any  workout 
available  for  public  scrutiny.  As  an 
initial  matter,  because  the  Qjmmission 
adopts  its  proposals  providing  for 
automatic  grace  periods,  the 
Commission  does  not  envision  licensees 
filing  grace  jwriod  requests  imder 
normal  circumstances  from  this  point 
forward.  As  a  result,  the  Commission 
believes  that  CIRI's  concerns  about  the 
Commission  making  public  a  licensee's 
request  for  grace  period  relief  are  moot. 
Moreover,  because  from  this  point 
forward  a  licensee's  taking  advantage  of 
our  late  payment  provisions  will  be  an 
administrative  matter  processed  by  the 
Commission's  loan  servicer,  and  not  a 
formal  waiver  request,  aside  from 
instances  where  a  licensee  is  declared  in 
default,  there  will  be  no  public  notice  of 
a  licensee's  payment  status.  The  license 
is  cancelled  automatically  under  such 
circumstances.  In  contrast,  for  licensees 
who  have  previously  filed  grace  period 
requests  consistent  with  the 
Commission's  current  rules  and 
procedures,  the  Commission  will 
continue  its  current  practice  of  making 
the  request  public  when  a  decision  is 
released  granting  or  denying  the  request, 
except  to  the  extent  that  any  request  by 
the  licensee  for  confidential  treatment  is 
granted  pursuant  to  §0.459  of  the 
Commission's  rules.  See  47  CFR  0.459. 
The  Commission  further  clarifies  that 
such  licensees  are  not  deemed  to  be  in 
default  on  these  licenses  until  such  time 
as  the  Bureau  issues  a  decision  on  these 
grace  period  requests.  Licensees  whose 
requests  for  a  grace  period  are  denied 
will  have  ten  (10)  business  days  to-make 
the  required  payment  or  be  considered 
in  default. 

Defaults  on  Installment  Payments 

84.  The  Commission  will  notadopt  its 
tentative  conclusion  to  apply  the  default 
provisions  of  §  1.2104(g)  to  licensees 
who  default  on  an  installment  payment. 
Most  commenters  addressing  the  issue 
oppose  this  proposal.  For  example. 
Pocket  submits  that  default  payments 
assessed  later  in  the  license  term 
become  highly  arbitrary  and  unduly 
burdensome.  Pocket  also  contends  that 
such  payments  are  greater  than  those 
traditionally  required  for  secured 
creditors  andtn^ate  substantial 
disincentives  for  investors  and  creditors 
who  might  otherwise  be  interested  in 
providing  financing  for  licensees. 
Pocket  also  notes  that  any  default 
payment  assessed  disadvantages  a 
licensee's  other  creditors,  which  also 
makes  it  more  difficult  for  licensees  to 
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raise  capital.  Finally,  Pocket  states  that 
default  payments  assessed  later  in  the 
license  tenn  have  no  deterrent  effect  as 
there  is  no  basis  to  believe  that  licensees 
that  have  paid  substantial  sums  to  the 
Treasiiry  will  willingly  default.  In 
contrast,  AirTouch  supports  our 
tentative  conclusion  that  licensees  that 
ultimately  fail  to  fulfill  their  installment 
payment  obligations  despite  the 
availabihty  of  a  90-day  non-dehnquency 
period  and  a  subsequent,  automatic  90- 
day  grace  period,  should  be  declared  in 
default,  and  in  turn  be  made  subject  to 
the  defiaiUt  payments  proposed  in  the 
Notice. 

85.  The  Commission  has  considered 
the  comments  of  those  who  oppose  the 
proposed  assessment,  and  find  that  an 
additional  payment  requirement  for 
Ucensees  defauhing  on  installments  is 
not  necessary  to  achieve  our  stated 
objectives.  The  Commission's  current 
rules  and  installment  payment  terms  are 
adequate  to  discourage  defaults  and 
encourage  licensees  to  find  private 
market  solutions  when  they  face 
financial  difficulties.  The  Commission 
also  believes  that  the  rules  it  adopts 
providing  for  a  90-day  non-delinquency 
period  followed  by  a  subsequent, 
automatic  90-day  grace  period,  subject 
to  appropriate  late  fees  of  five  percent 
for  the  90-day  non-delinquency  period 
and  10%  for  automatic  90-day  grace 
period,  payable  at  the  conclusion  of 
these  periods  serve  these  goals  without 
substantially  risking  delays  or 
disruption  in  service  to  the  public.  In 
particular,  the  Commission  believes  that 
this  certainty  regarding  the 
Commission's  treatment  of  licensees 
needing  extra  time  to  make  their 
installment  payments  will  increase  the 
likelihood  that  licensees  and  potential 
investors  will  find  solutions  to  capital 
problems  before  a  default  occurs.  The 
risk  of  losing  its  license  should  provide 
a  licensee  a  strong  incentive  to  avoid 
default.  If,  however,  a  default  does 
occur,  the  conditions  on  the  face  of  each 
license  and  the  terms  of  the  notes  and 
security  agreements  executed  by 
Ucensees  provide  the  Commission 
appropriate  remedies  that  will  ensure 
that  defaulted  licenses  are  returned  to 
the  Commission  for  reauction  and  that 
all  outstanding  debts,  as  well  as  the 
Commission's  costs,  are  recoverable. 

Cross  Default  in  the  Context  of 
Installment  Payments 

86.  After  consideration  of  the 
comments  in  this  proceeding.  The 
Commission  concludes  that  it  will  not 
pursue  a  poUcy  of  cross  default  (either 
within  or  across  services)  where 
licensees  default  on  an  installment 
pajrment.  Because  the  Commission  will 


eliminate  the  use  of  installment 
payments  as  a  means  of  financing  small 
business  participation  in  its  auction 
program  for  the  foreseeable  future,  the 
Commission  notes  that  in  practice  this 
decision  will  apply  only  to  existing 
licensees  who  are  ciurently  paying  for 
their  licenses  in  installments. 

87.  The  Commission's  decision  not  to 
piu^ue  cross  default  remedies  against 
current  licensees  who  default  on  an 
installment  payment  is  supported  by  the 
majority  of  commenters.  For  example, 
Airadigm  contends  that  it  is  unfair  to 
jeopardize  an  entire  business  because  of 
a  default  on  one  license.  Similarly,  ISTA 
argues  for  separate  treatment  of  separate 
services,  regardless  of  ownership,  lest  a 
failure  in  one  business  cause  failure  in 
uiuelated  businesses.  IVDS  Enterprises 
proposes  that  licensees  be  able  to 
discontinue  installment  payments  on  a 
particular  license  and  allow  that  license 
to  be  cancelled  or  revoked.  IVDS 
Enterprises  believes  that  such  a  decision 
should  not  affect  the  licensee's  other 
licenses,  whether  in  the  same  or  other 
services,  where  the  licensee  has  made 
timely  installment  payments. 
Alternatively,  Pocket  beUeves  that  the 
Commission  should  reserve  the 
authority  to  impose  cross  defaults  on  a 
case-by-case  basis  only  for  licensees  that 
have  demonstrated  bad  faith. 

88.  The  Commission  recognizes  that 
some  commenters  strongly  advocate  a 
pohcy  of  cross  defauhs  in  this  context. 
These  commenters  suggest  that  such  a 
policy  (1)  prevents  speculation  during 
the  auction  and  cherry-picking  [e.g., 
selectively  defaulting  on  some  licenses 
while  keeping  others)  after  the  auction 
concludes,  (2)  encourages  auction 
participants  to  find  private  market 
solutions  to  financial  shortfalls,  and  (3) 
is  consistent  with  commercial  lending 
policies.  The  Commission  believes, 
however,  that  the  default  provisions 
contained  in  §  1.2104(g)(2)  serve  as  an 
adequate  incentive  to  discourage 
speculation  and  encourage  licensees  to 
pursue  non-default  solutions  to 
financial  difficulties.  The  Commission 
also  emphasizes  that  our  decision  on 
this  matter  only  addresses  default  in  the 
context  of  installment  payments,  and 
does  not  affect  our  policy  with  regard  to 
defaults  on  down  payments.  In  addition, 
by  making  licensees  who  default  on  an 
installment  payment  subject  to  the 
default  payment  set  forth  in 

§  1.2104(g)(2),  the  Commission  created 
an  additional  deterrent  to  licensees 
considering  default  as  a  solution  to 
financing  shortfalls.  The  Commission 
believes  that  this  policy  will  promote 
the  goals  of  section  309(j)  by  not 
punishing  otherwise  successful 
licensees  for  failures  in  one  market,  and 


will  strike  an  appropriate  balance 
between  our  conflicting  roles  as  both 
"lender"  and  "regulator."  Accordingly, 
upon  default  on  an  installment 
pajrment,  a  license  will  automatically 
cancel  without  further  action  by  the 
Conunission,  the  licensee  will  become 
subject  to  the  default  payment  set  forth 
in  §  1.2104(g)  of  our  rules,  and  the 
Commission  will  initiate  debt  collection 
procedures  against  the  licensee  and 
accountable  affiliates.  47  CFR  1.2104(g). 
1.2110(e)(4)(iii).  See  also  31  U.S.C. 
Chapter  37;  4  CFR  Parts  101-105;  47 
CFR  Parti.  Subpart  O. 

VI.  Competitive  Bidding  Design, 
Procedure,  and  Timing  Issues 

89.  Balanced  Budget  Act  of  1 997 
Notice  and  Comment  Procedures.  The 
Commission  beUeves  that  in  the  past 
our  service-specific  rule  making  process 
has  served  the  purpose  of  adequately 
ensuring  that  interested  parties  have 
sufficient  time  to  familiarize  themselves 
wdth  the  rules  and  procedures  to  be 
employed  in  an  auction  prior  to  the 
appUcation  deadlines  and  start  date  of 
that  auction.  The  Commission 
nevertheless  believes  that  this 
legislation  requires  that  the  Conunission 
provide  an  additional  opportimity  for 
input  from  potential  bidders  prior  to  the 
issuance  of  detailed  auction-specific 
information  by  the  Bureau.  To  date,  the 
Bureau  has  served  as  the  primary  point 
of  contact  with  potential  bidders  and 
other  parties  interested  in  issues  relating 
to  each  upcoming  auction,  and  this  has 
worked  well.  In  light  of  the  t)rpically 
time-sensitive  nature  of  most  issues 
arising  in  the  weeks  prior  to  the  start  of 
an  auction,  the  Bureau  has  been 
equipped  to  make  determinations  and 
respond  rapidly  to  potential  bidders* 
concerns.  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act, 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  provisions 
that  will  govern  the  day-to-day  conduct 
of  an  auction,  the  Commission  directs 
the  Bureau,  under  its  existing  delegated 
authority,  see  47  CFR  0.131(c),  0.331, 
0.332,  to  seek  comment  on  a  variety  of 
auction-specific  issues  prior  to  the  start 
of  each  auction. 

90.  The  Commission  directs  the 
Bureau  to  seek  comment  on  specific 
mechanisms  relating  to  day-to-day 
auction  conduct  including,  for  example, 
the  structure  of  bidding  rounds  and 
stages,  establishment  of  minimum 
opening  bids  or  reserve  prices, 
minimum  acceptable  bids,  initial 
maximum  eligibility  for  each  bidder, 
activity  requirements  for  each  stage  of 
the  auction,  activity  rule  waivers, 
criteria  for  determining  reductions  in 
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eligibility,  information  regarding  bid 
withdrawal  and  bid  removal,  stopping 
rules,  and  information  relating  to 
auction  delay,  suspension,  or 
cancellation.  The  j^onunission  directs 
the  Biu«au  to  affortl  interested  parties  a 
reasonable  time,  in  light  of  the  start  date 
of  each  auction  and  relevant  pre-auction 
filing  deadlines,  tp  comment  on  auction- 
specific  issues.  In  {this  regard,  the 
Commission  note^  mat  it  has  been  the 
Biueau's  practice  io  release  the  pubUc 
notice  providing  details  concerning 
each  upcoming  audtion  sufficiently  in 
advance  of  the  shoft-form  filing 
deadline  (e.g.,  30  days  prior  to  the 
deadline)  to  provide  interested  parties 
with  an  opportimily  to  develop  business 
plans,  assess  markjet  conditions  and 
evaluate  the  availability  of  equipment. 
Also  consistent  wjtfa  previous  practice, 
the  Commission  recognizes  that  the 
Biu«au  needs  the  fliexibiUty  to 
annoimce,  at  any  tjiine  in  the  weeks 
leading  up  to  the  stkrt  date  of  each 
auction,  any  minof'j  non-substantive 
amendments  or  cl^fications  to  the 
specific  mechanisms  set  forth  in 
auction-related  pii^lic  notices  or  the 
Bidder  Informatioiii  Package.  The 
Commission  belief^s  that  this  process  is 
consistent  with  the  requirements  of 
section  3OO2(a)(l)03)(iv)  of  the  Balanced 
Budget  Act.  and  will  afford  potential 
bidders  adequate  i  notice,  as  well  as  an 
opportimity  to  con  t  nent  on  the  Biueau's 
intentions  regardii  i; ;  issues  relating  to 
the  day-to-day  conjc  uct  of  each  auction. 

91.  "Real  time"  ^dding.  The 
Commission  wall  adopt  its  proposal  in 
the  Notice  to  allow  for  "real  time" 
bidding  as  an  alternate  design 
methodology  in  oiir  rules.  After  careful 
consideration  of  tl:|^  comments  received 
in  this  proceedingi  #s  well  as  its 
experience  in  condiicting  15  auctions  to 
date,  the  Commission  concludes  that 
"real  time"  bidding^  will  allow  auctions 
to  proceed  more. rabidly  because  it  will 
allow  bidders  inundate  feedback  on 
new  high  bids.  Th^lCommission  also 
notes  that  in  an  efiUt  to  simpUfy  the 
auction  process  and  prevent  "gaming" 
of  bids,  the  Commission  has  recently 
modified  its  electronic  bidding  process 
by  implementing  "click-box  bidding." 
litis  feature,  which  replaces  the  field 
where  bidders  previously  typed  their 
dollar  bid  amount  with  a  "click  on 
check  box  to  bid"  ^eld  (where  the  only 
bid  amount  allowea  is  at  the  minimum 
acceptable  bid)  no  longer  allows  bidders 
to  type  a  bid  amount  on  the  Bid 
Submission  screen;  As  such,  "click-box 
bidding"  can  workj^ell  in  a  "real-time" 
bidding  context  because  bidders  can 
more  rapidly  respond  to  the  bids  of 
other  bidders,  pemiitting  an  auction  to 


progress  more  rapidly  and  efficiently. 
The  Commission  has  successfully 
employed  cUck  box  bidding  in  the 
recently  completed  800  MHz  SMR 
auction,  and  plans  to  employ  it  in  the 
forthcoming  LMDS  auction. 

92.  The  Commission  delegates  to  the 
Bureau  the  authority  to  determine 
whether  the  pubUc  interest  will  be 
served  by  "real  time"  bidding  in  a 
particular  auction.  Most  commenters 
oppose  the  use  of  "real  time"  bidding, 
arguing  it  may  be  difficuh  for  bidders  to 
react  quickly  enough  to  ensure  that  in 
each  bidding  round  they  make  new  high 
bids  on  the  necessary  percentage  of  their 
bidding  eligibility  to  meet  their  activity 
requirement.  These  commenters  also 
believe  that  the  somewhat  accelerated 

!>ace  of  "real  time"  bidding  may  leave 
ess  time  to  draft  informed  bidding 
strategies  diuing  the  auction. 

93.  As  mentioned  above,  the  "click- 
box  bidding"  format  should 
significantly  improve  a  bidder's  ability 
to  react  quickly.  Further,  should  the 
Commission  determine  to  employ  "real- 
time" bidding  in  the  future,  the 
Commission  believes  that  the  issues 
involving  meeting  activity  requirements 
will.be  alleviated  by  oui  proposal  in  the 
Notice  to  open  a  discrete  closed  bidding 
period  after  each  fixed  period  of  "real 
time"  bidding  (when  only  standing  high 
bids  from  the  previous  roimd  and  new 
high  bids  from  the  current  round  count 
in  determining  the  bidder's  activity 
level).  During  this  closed  bidding 
period,  bidders  will  be  able  to  submit 
valid  bids  (bids  that  meet  or  exceed  the 
minimum  accepted  bid)  to  ensure  that 
they  have  the  opportimity  to  meet  their 
activity  requirements  for  the  round. 
Following  the  discrete  closed  bidding 
period,  the  Commission  will  post  the 
final  rouind  results  for  the  period  and 
make  all  bids  available  to  die  public. 
This  discrete  period  should  help  to 
eliminate  any  risks  of  not  meeting 
eligibility  requirements  or  having  time 
to  formulate  bidding  strategies  which 
commenters  suggest  may  be  associated 
with  "real  time"  electronic  bidding.  In 
particular,  this  period  will  help  to 
provide  bidders  sufficient  time  to  meet 
eligibility  requirements  and  will 
minimize  the  risks,  suggested  by  some 
commenters,  of  the  submission  of 
erroneous  bids. 

94.  One  of  the  greatest  advantages  to 
"real  time"  biddhig  is  that  it  allows 
bidders  to  obtain  immediate  feedback 
on  new  high  bids,  withdrawn  high  bids 
and  minimiun  accepted  bids,  and 
thereby  provides  them  with  the 
opportimity  to  immediately  respond  to 
this  information  and  move  licenses 
toward  their  final  valuations  more 
quickly.  The  Commission  beUeves  that. 


particularly  in  the  case  of  complex 
auctions  of  multiple  licenses,  it  is  one 
means  of  helping  auctions  to  progress 
more  efficiently.  Under  the  current 
simultaneous  multiple-round  auction 
rules,  each  round  of  bidding  contains  a 
discrete  bidding  period  during  which 
bidders  cannot  see  the  actions  of  other 
bidders.  Bidders  must  wait  until  the  end 
of  each  round  to  see  the  bids  placed  by 
other  bidders  and  determine  Uieir  status 
as  high  bidder.  In  contrast,  an  open, 
continuous  bidding  round^— in  which 
bidders  know  when  their  bid  has  been 
exceeded  and  are  free  to  bid  again^-can 
be  used  to  reduce  the  delay  inherent  in 
the  current  design  where  a  bidder  must 
wait  until  the  next  discrete  round  to 
react  to  the  actions  of  other  bidders. 

95.  The  Commission  notes  that  some 
commenters  express  concern  that  the 
widespread  use  of  "real  time"  bidding 
would  increase  the  administrative  costs 
of  participating  in  the  auction  due  to  the 
incentive  to  stay  on-Une  during  the 
continuous  bidding  period  and  thereby 
work  to  exclude  smaller  entities  that 
may  lack  the  resources  to  devote  to  a 
concentrated  bidding  period  or  to  stay 
on-line  during  the  entire  bidding  period. 
The  Commission  agrees  with 
conunenters  that  under  some 
circumstances  the  costs  of  participating 
in  an  auction  in  which  bidders  are 
required  to  be  "on-line"  may  discourage 
the  participation  of  small  businesses. 
The  Commission  therefore  concludes 
that  the  per  minute  charge  for  bidding 
"on-line"  should  be  reexamined,  and 
delegate  to  the  Bureau  that  authority  to 
implement  such  a  reduced  fee  in  the 
future,  if  appropriate. 

96.  No  commenters  addressed  the 
Commission's  tentative  conclusion  in 
that  Notice  that  because  "real  time" 
auctions  are  a  variation  of  the 
simultaneous  multiple-round  auction 
design  established  in  our  rules,  many  of 
the  same  procedures  (i.e.,  upfront 
payments  to  determine  eligibility, 
activity  requirements  that  apply  to  each 
roimd,  minimum  bid  increments,  and  a 
stopping  rule)  should  apply.  These 
procedures  have  proven  workable  and 
easily  understood  by  bidders  in  the 
context  of  our  simultaneous  multiple- 
round  auction  design,  but  some 
modifications  to  these  procedures  may 
be  necessary  if  the  Commission  employs 
"real  time"  bidding.  The  Commission 
concludes  that  the  Bureau  should 
undertake  this  task. 

97.  Consistent  with  section  3002  of 
the  Balanced  Budget  Act,  the 
Commission  directs  the  Bureau  to  seek 
comment  from  the  public  on  auction- 
specific  issues  [i.e.,  duration  of  bidding 
rounds  and  activity  requirements)  prior 
to  the  start  of  each  auction.  The 
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Commission  believes  that  this  practice  , 
of  seeking  comment  on  such  issues  prior 
to  the  start  of  each  auction  will 
adequately  address  any  additional 
concerns  associated  with  the  use  of 
"real  time"  bidding.  The  Commission 
also  notes  that  it  seeks,  on  an  ongoing 
basis,  to  enhance  and  improve  our 
bidding  processes.  The  Commission 
believes  that  the  Bureau  should  explore 
"real  time"  bidding  consistent  with  the 
requirement  under  section  309(j)  that 
the  Commission  experiment  with 
different  bidding  methodologies.  See  47 
U.S.C.  309(i)(3). 

98.  Combinatorial  Bidding.  The 
Commission  did  not  specifically  seek 
comment  in  the  Notice  on  the  use  of 
combinatorial  bidding  as  an  auction 
design  methodology.  The  Commission's 
current  Part  1  rules  already  provide  for 
the  use  of  combinatorial  bidding  as  one 
of  our  competitive  bidding  design 
options.  See  47  CFR  1.2103(b).  In 
addition,  the  Commission  was  directed 
by  Congress  in  the  Balanced  Budget  Act 
of  1997  to  consider  the  use  of 
combinatorial  bidding  as  an  alternative 
auction  design  that  could  be  used,  in 
certain  instances,  as  a  means  of 
speeding  the  auction  process. 
Specifically,  the  Balanced  Budget  Act 
requires  the  Commission,  for  testing 
purposes,  to  design  and  conduct  an 
auction  in  which  a  system  of 
combinatorial  bidding  is  used.  Balanced 
Budget  Act;  47  U.S.C.  309(j)(3)(i). 

99.  The  Commission  has  insufficient 
information  to  determine  how  this 
relatively  new  bidding  methodology 
might  be  used  to  improve  our  spectrum 
auction  program.  The  Commission  will 
seek  comment  on  a  number  of  issues 
relating  to  combinatorial  bidding,  and 
will  more  thoroughly  address  this  issue 
pnce  the  record  is  complete.  The 
Commission  has  also  awarded  a 
research  and  development  contract  to  a 
private  sector  consultant  to  examine 
theoretical  and  applied  combinatorial 
bidding  approaches  where  licenses 
exhibit  strong  synergies  and  bidders 
have  overlapping  preferences  (i.e., 
prefer  different  packages  of  licenses). 
The  contractor  will  also  evaluate  the 
most  appropriate  of  the  theoretical  and 
applied  approaches  to  combinatorial 
bidding  for  spectrum  auctions  and 
address  a  number  of  concerns  raised  by 
the  Commission  and  other  interested 
parties.  The  Commission's  goal  in 
awarding  the  contract  is  to  allow  private 
sector  and  government  auction  experts 
to  address  these  concerns  and 
investigate  the  possible  effects  of  the  use 
of  combinatorial  bidding  on  the  auction 
process,  including  the  Commission's 
fulhllment  of  the  objectives  of  Section 
309(  j)  of  the  Communications  Act. 


100.  Minimum  Opening  Bids  and 
Reserve  Prices.  Several  commenters 
oppose  the  use  of  minimum  opening 
bids.  However,  the  Balanced  Budget  Act 
establishes  a  presumption  in  favor  of  a 
required  minimum  opening  bid  or 
reserve  price.  Balanced  Budget  Act, 
section  3002(a)(l)(C)(iii).  The 
Commission  therefore  adopts  its 
proposal  in  the  Notice  to  delete  the  term 
"suggested"  from  §  1.2104(d).  The 
Commission  also  clarifies  that  the 
Bureau  has  the  authority  to  seek 
comment  on  minimum  opening  bids 
and  reserve  prices  and  to  establish  such 
mechanisms  for  each  auction,  consistent 
with  its  role  in  managing  the  auction 
process  and  setting  valuations  for  other 
purposes  (e.g..  setting  upfront  payment 
amounts).  The  Bureau  shall  establish  a 
minimum  opening  bid  and/or  reserve 
price  for  each  auction,  unless,  after 
comment  is  sought  prior  to  a  particular 
auction,  it  is  determined  that  a 
minimum  opening  bid  or  reserve  price 
would  not  be  in  the  public  interest. 

101.  The  terms  "minimum  opening 
bid"  and  "reserve  price"  are 
traditionally  different,  and  are 
employed  for  different  purposes.  A 
reserve  price  is  defined  as  an  absolute 
minimum  price  below  which  an 
auctioneer  will  not  sell  an  object  being 
auctioned.  It  may  be  disclosed  to 
bidders  before  an  auction  or  during  an 
auction,  or  it  may  be  kept  secret,  so  that 
a  "winning"  bidder  does  not  actually 
hnd  out  if  the  object  has  been  won  until 
after  the  auction  has  closed.  Auctioneers 
generally  employ  reserve  prices  to  order 
to  maximize  the  revenue  earned  from  an 
auction.  A  minimum  bid  is  a  minimum 
value  below  which  bids  will  not  be 
accepted  in  the  first  round  of  an 
auction.  The  level  of  a  minimum 
opening  bid  is  not  unchangeable  like  a 
reserve  price,  but  may  be  reduced  at  the 
discretion  of  the  auctioneer  if  no  bids 
are  made  at  the  existing  level.  The 
primary  purpose  of  a  minimum  opening 
bid  is  to  speed  up  the  course  of  an 
auction.  However,  a  minimum  bid  also 
can  serve  as  a  revenue-enhancing 
function  like  a  reserve  price,  because  if 
bids  will  not  be  accepted  below  a 
certain  level,  they  will  also  not  be  sold 
below  that  level.  That  is,  a  minimum 
opening  bid  effectively  functions  as  a 
reserve  price  unies6  or  until  it  is 
reduced.  Regarding  the  level  of  reserves 
or  minimum  bids,  the  Commission  does 
not  believe  that  the  Balanced  Budget 
Act  provision  means  that  it  should  now 
be  attempting  to  maximize  the  revenue 
earned  in  all  future  spectrum  license 
auctions.  The  other  auction  goals  in  the 
Act,  such  as  ensuring  the  deployment 
and  rapid  deployment  of  new 


technologies  and  services  and 
promoting  economic  opportunity  and 
competition  (see  47  U.S.C.  309(j)(3)) 
have  not  been  eliminated,  and  the 
Commission  must  continue  to  balance 
and  pursue  them  all.  Therefore,  the 
Commission  concludes  that  the  new 
provision  does  not  call  for  traditional 
reserve  prices.  Rather,  it  calls  for  an 
added  protection  that  licenses  will  not 
be  assigned  at  unacceptably  low  prices. 

102.  The  Commission  believes  that 
the  Bureau  should  have  the  discretion  to 
employ  either  or  both  of  these 
mechanisms  for  futiu*  auctions.  The 
Commission  directs  the  Buireau  to  seek 
comment  on  the  use  of  a  minimiun 
opening  bid  and/or  reserve  price,  as  it 
will  do  for  a  variety  of  auction-specific 
issues,  prior  to  each  auction.  In 
addition,  the  Bureau  should  seek 
comment  on  the  methodology  to  be 
employed  in  estabUshing  eadi  of  these 
mechanisms.  Among  other  factors,  the 
Bureau  should  consider  the  amoimt  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrum  bands, 
and  any  other  relevant  factors  that  could 
reasonably  have  an  impact  on  valuation 
of  the  spectrum  being  auctioned. 

103.  Maximum  Bid  Increments. 
Several  commenters  suggest  that  jump 
bidding  is  not  a  problem  of  serious 
concern.  Some  theoretical  literature, 
however,  suggests  that  bidders  could 
use  jump  bidding  to  manipulate  the 
auction  process  and  potentially  reduce 
efficiency  of  the  auction.  For  example, 
a  general  principle  of  auction  theory  is 
that  the  auction  mechanisms  that 
perform  the  best  are  those  which  are 
able  to  induce  bidders  to  reveal  the  most 
information.  To  the  extent  that  jump 
bids  enable  bidders  to  conceal 
information,  the  phenomenon  moves  us 
away  from  the  informational  advantages 
of  an  ascending  bid  (multiple  round) 
auction  in  the  direction  of  a  first-price 
sealed  bid  (suigle  round)  auction.  As 
ISTA  recognizes,  jump  bidding  can 
complicate  bidding  strategy  and  deny 
bidders  information  about  the  number 
of  bidders  who  would  be  willing  to  pay 
prices  between  the  minimum  acceptable 
bid  and  the  jump  bid.  In  the  absence  of 
information  about  the  bidders  who 
would  be  willing  to  participate  at 
intermediate  bids,  other  bidders  may 
feel  compelled  to  shade  their  bids  more 
than  they  would  otherwise.  This 
behavior  is  an  attempt  to  avoid  the 
"wmner's  curse,"  that  is,  the  tendency 
for  the  winner  to  be  the  bidder  who 
most  overestimates  the  value  of  the  item 
being  auctioned. 
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104.  As  an  initji^l  matter,  the 
Commission  notf  i  that  recent  changes 
designed  to  improve  the  Commission's 
electronic  auctiotl  bidding  process 
eliminate  the  dangers  that  a  maximum 
bid  increment  is  Designed  to  avoid  (e.g.. 
jimip  bidding).  Ii^jan  effort  to  speed  the 
auction  process  dad  eliminate 
imwarranted  "gaming"  of  our  processes, 
the  Commission  has  simplified  the 
electronic  auction  bidding  process  by 
implementing  "click-box  bidding."  As 
discussed  above,  this  feature  permits 
bidders  to  enter  a  bid  only  at  the 
maximum  bid  increment  as  determined 
by  the  Commission,  and  thus  makes 
bidding  tactics  s4ch  as  jump  bidding 
impossible.  Nevertheless,  the 
Commission  will  reserve  the  discretion 
to  employ  a  maximum  bid  increment 
should  it  return  tjoi  an  auction  format  in 
which  jiunp  bidding  can  in  any  way 
decrease  the  competitiveness  of  an 
auction.  In  this  r^ard,  the  Commission 
disagrees  with  NdxtWave's  suggestion 
that  by  disallowing  jump  bids  as  one 
method  by  which  Didders  may  obtain 
information  about  each  other  the 
Commission  risks  prolonging  an 
auction.  On  the  contrary,  the 
Commission  has  a|temate  methods  (e.g., 
"chck-box  bidding,"  employing 
minimum  bid  inc  rements  and  activity 
rules  and  increasiiig  the  number  of 
rounds  per  day)  to  ensure  that  auctions 
close  within  a  reasonable  time. 

105.  Bid  Withdi-kwal Payments.  As 
discussed  above,  ihe  Commission 
recently  implemented  "click-box 
bidding"  in  an  efqcrt  to  improve  the 
auction  process  aid  eliminate  erroneous 
bids.  The  Commission  also  recently 
modiHed  the  elediionic  bidding  format 
to  limit  withdraw  js.  As  a  result  of  such 
changes,  the  type^  lof  erroneous  bids 
discussed  in  the  Notice  cannot  occur 
under  our  new  bidding  format.  The 
Commission  therefore  concludes  that  its 
proposal  regarding  decreased  bid 
withdrawal  paymwts  in  cases  of 

N  erroneous  bids  is  nloot. 

106.  Misuse  of  Bid  Withdmwals. 
Several  commenters  oppose  the 
Commission's  proposal  to  place  limits 
on  bid  withdrawal  in  certain 
circumstances  as  a  kneans  of  avoiding 
strategic  withdrav»4ls  that  are  intended 
for  anti-competitiy«  purposes.  Both 
AT&T  and  Merlin  argue  that  the  ability 
to  withdraw  bids  is  critical  to  a  bidder's 
auction  strategy.  While  they  recognize 
the  difficulty  in  determining  the  true 
intent  behind  a  withdrawn  bid,  these 
commenters  suggejsi  that  the 
Commission  contihue  to  monitor  each 
auction  carefully,  end  address  abusive 
behavior  on  a  case<-by-case  basis. 
Similarly,  PageNet  States  that  the 
Commission  should  not  limit  bid 


withdrawals  as  they  are  critical  to 
providing  appUcants  with  the  flexibility 
to  correct  bids  that  are  placed  in  error 
and  to  quickly  change  bidding  strategy. 
PageNet  contends  that  concerns  about 
strategic  withdrawals  intended  to 
produce  anti-competitive  results  are  not 
sufficient  to  eliminate  the  bidding 
flexibihty  that  bid  withdrawals  provide. 
Finally,  AirTouch  suggests  that  the 
Commission  permit  bid  withdrawals  at 
any  time,  subject  to  certain  conditions. 
In  particular,  AirTouch  recommends 
that:  (1)  All  bid  withdrawals  should  be 
subject  to  appUcable  bid  withdrawal 
payments;  (2)  a  bidder  withdrawing  a 
bid  should  not  be  permitted  to  regain 
eUgibility  on  any  bidding  units  lost  as 
a  result  of  the  withdraw^;  and  (3)  the 
high  bidder  in  the  roimd  prior  to  the 
withdrawn  bid  should  be  permitted  to 
bid  again  on  the  license,  and  to 
reacquire  eligibiUty  for  bidding  units 
necessary  to  resubmit  the  new  bid. 

107.  In  contrast,  NextWave  supports  a 
limitation  on  bid  withdrawals. 
NextWave  states  that  bid  withdrawals 
are  a  necessary  tool,  but  in  some 
instances,  bid  withdrawals  are  used  for 
insincere  bidding  designed  to  "game" 
the  auction.  To  protect  against  such 
misuse,  NextWave  proposes,  for 
example,  that  the  Commission  create  a 
foiulh  stage  of  the  auction,  during 
which  a  bidder  who  has  withdrawn 
from  a  particular  market  would  be 
prohibited  from  re-bidding  in  the  same 
market.  In  the  past,  the  Commission  has 
recognized  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  pursuit  of 
efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  Nevertheless, 
the  Commission  also  has  recognized 
that  bidders  may,  in  some  instances, 
seek  to  remove  bids  for  improper 
purposes,  such  as  to  delay  the  close  of 
the  auction  for  strategic  purposes.  For 
this  reason,  the  Biu«au  has  traditionally 
retained  the  discretion  to  limit 
withdrawals  as  part  of  the  management 
of  an  auction.  To  prevent  strategic 
delays  to  the  close  of  the  auction,  or 
other  abuses,  the  Bureau  should 
exercise  its  discretion  assertively.  In 
addition,  the  Bureau  should  consider 
limiting  the  number  of  rounds  in  which 
bidders  may  withdraw  bids,  and  to 
prevent  bidders  from  bidding  on  a 
particular  market  if  the  Bureau  finds 
that  a  bidder  is  abusing  the 
Commission's  bid  withdrawal 
procedures.  These  are  among  the  types 
of  issues  on  which  the  Bureau  will  seek 
comment  prior  to  the  start  of  each  future 
auction. 

108.  Reauction  Versus  Offering  to 
Second  Hi^est  Bidder.  The 


Commission  will  modify  §  1.2109(b)  to 
reserve  the  discretion  to  either  reauction 
a  defaulted  license  or  offer  it  to  the 
other  highest  bidders  (in  descending 
order)  at  their  final  bids.  47  CFR 
1.2109(b).  Several  commenters  support 
the  reauction  of  defaulted  Ucenses 
because  it  helps  to  ensure  that  the  price 
paid  for  a  license  is  the  current  price, 
rather  than  the  price  that  was  applicable 
at  the  time  the  original  auction 
occurred.  Only  two  commenters  oppose 
reauction  in  all  circiunstances. 
Airadigm  and  AMTA  oppose  providing 
the  Commission  with  the  discretion  to 
reauction  defaulted  Ucenses  because 
they  believe  that  awarding  licenses  to 
the  next  highest  bidder  will  be  faster 
than  reauctioning.  However,  as  the 
Commission  stated  in  the  Notice,  the 
Commission  has  developed  a 
computerized  auction  system  and 
conducted  numerous  auctions  and  now 
beUeves  that  the  costs  of  a  reauction, 
even  for  a  small  number  of  relatively 
low  value  licenses,  is  generally 
minimal.  The  Commission  also  believes 
that  the  planned  use  of  regularly 
scheduled  quarterly  auctions  will 
ensure  rapid  reauction.  ' 

109.  Further,  the  Commission  notes 
that  re-offering  a  defaulted  hcense  to  the 
next  highest  bidder  (in  descending 
order)  at  their  final  bids  may  not  ensure 
that  the  Ucense  will  be  awarded  to  the 
bidder  who  values  it  the  most  highly.  In 
particular,  as  the  license  is  offered  to 
bidders  at  the  next  highest  bids,  other 
parties  can  argue  that  they  would  pay 
more  for  the  license  if  given  the 
opportunity.  In  addition,  when  more 
than  one  hcense  is  being  auctioned, 
aggregation  strategies  may  shift  during 
the  course  of  the  auction,  affecting  the 
value  placed  on  any  individual  license 
by  a  particular  bidder.  As  the 
Conunission  discussed  in  the  Notice, 
when  it  first  adopted  rules  governing 
the  licensing  of  defaulted  licenses,  the 
Commission  stated  that  "(iln  the  event 
that  a  winning  bidder  in  a  simultaneous 
multiple-round  auction  defaults  on  its 
down  payment  obligations,  the 
Commission  will  generally  reauction  the 
license  either  to  existing  or  new 
apphcants."  Noting  that  in  some 
circumstances  the  costs  of  conducting  a 
reauction  may  not  always  be  justified, 
the  Commission  reserved  the  discretion 
in  cases  in  which  the  winning  bidder 
defaults  on  its  down  payment  obligation 
to  offer  a  defaulted  license  to  the  highest 
losing  bidders  (in  descending  order  of 
their  bids)  at  their  final  bids  if  "only  a 
small  number  of  relatively  low  value 
licenses  are  to  be  reauctioned  *  •  *." 
110.  Nextel  and  others  suggest  that 
the  Commission  should  retain  the 
discretion  to  award  defaulted  licenses  to 
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the  next  highest  bidder  only  when  the 
default  occurs  soon  after  the  close  of  the 
auction  and  there  has  been  no 
opportunity  for  pfuties  to  file  petitions 
to  deny.  Nextel  suggests  that  in  such  an 
instance,  there  is  little  risk  of  a 
significant  change  in  market  price,  and 
no  risk  of  encouraging  fiivolous 
petitions  to  deny.  The  Commission  is 
aware  of  the  dangers  of  adopting  a  rule 
which  could  have  the  unfortunate 
consequence  of  encouraging  the  filing  of 
frivolous  petitions  to  deny. 
Nevertheless,  the  Commission  believes 
that  by  reserving  the  discretion  to  either 
reduction  defaulted  licenses  or  award 
them  to  the  next  highest  bidder,  the 
Commission  will  be  in  the  best  possible 
position  to  determine  which  option 
serves  the  pubUc  interest  in  each 
particular  situatiofl. 

Vn.  Aati-Collusion  Rules 

111.  The  Commission  has  taken  this 
opportimity  in  revisiting  our  general 
competitive  bidding  procedures  to 
examine  the  effectiveness  of  the  anti- 
collusion  rule  in  the  IS  auctions  the 
Commission  has  conducted  to  date.  The 
Commission  continues  to  believe  that  its 
anti-collusion  rules  are  necessary  to 
deter  bidders  from  engaging  in  anti- 
competitive behavior.  Nevertheless, 
after  careful  review  of  the  comments 
received  in  this  proceeding,  the 
Commission  has  determined  that  some 
modifications  to  §  1.2105(c)  can  be 
made  which  will  benefit  bidders  in 
several  respects,  without  jeopardizing 
the  competitiveness  and  overall 
integrity  of  our  auction  program. 

112.  fn  the  Collusion  MOS-O,  the 
Commission  revisited  the  anti-collusion 
rules  prior  to  the  start  of  the  PCS 
auctions,  and  concluded  that  allowing 
holders  of  non-controlUng  attributable 
interests  in  an  appUcant  greater 
flexibihty  to  form  agreements  with  other 
appUcants  would  help  applicants  to 
acquire  the  additional  capital  necessary 
to  bid  successfully  for  Ucenses.  See 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  WT  Docket  No.  93-253, 
Memorandum  Opinion  and  Order,  59 
FR  64159  (December  13, 1994) 
V'CoIlusion  M06O"].  The  Conunission 
therefore  created  an  exception  to  the 
general  rule  contained  in  §  1.2105  to 
permit  a  holder  of  a  non-controlling 
attributable  interest  in  one  applicant  for 
a  particular  ficense  or  licenses  to  obtain 
ownership  interests  in  or  enter  into 
consortium  arrangmnents  with  a  second 
applicant  for  a  license  in  the  same 
geographic  service  area.  See  47  CFR 
1.2105(c)(4).  The  attributable  interest 
holder  must  certify  to  the  Commission 
that  it  has  observed  and  will  observe 


certain  restrictions  on  communication 
concerning  the  applicants  in  which  it 
holds  an  attributable  interest  or  with 
which  it  has  entered  into  a  bidding 
arrangement. 

113.  After  considering  the  comments 
filed  in  response  tp  our  proposals  in  the 
Notice,  the  Commission  has  decided  to 
adopt  a  second  exception  to  our  general 
rules  prohibiting  collusion.  See  47  CFR 
1.2105(c).  Specifically,  the  Commission 
will  permit  a  holder  of  a  non-controlling 
attributable  interest  in  an  applicant  to 
obtain  an  ownership  interest  in  or  enter 
into  a  consortium  arrangement  with 
another  appHcant  for  a  license  in  the 
same  geographic  area  provided  that  the 
original  applicant  has  withdrawn  from 
the  auction,  is  no  longer  placing  bids, 
and  has  no  further  eligibiUty.  To  meet 
the  requirements  of  this  exception,  the 
attributable  interest  holder  will  be 
required  to  certify  to  the  Commission 
that  it  did  not  communicate  with  the 
new  apphcant  prior  to  the  date  the 
original  applicant  withdrew  from  the 
auction,  and  that  it  will  not  convey 
bidding  information,  or  otherwise  serve 
as  a  nexus  between  the  previous 
applicant  and  the  new  applicant.  As 
stated  in  the  Notice,  this  additional 
exception  will  further  facilitate  the  flow 
of  capital  to  auction  applicants  by 
encouraging,  and  providing  the 
flexibility  necessary  for,  non-controlling 
investors  to  invest  in  other  auction 
applicants  if  their  original  applicant 
fails  to  complete  the  auction.  The 
majority  of  commenters  addressing  this 
proposal  agree  that  it  will  encourage 
investment  in  auction  appUcants 
without  threatening  the  overall 
competitiveness  of  the  auction  process. 

114.  Only  Nextel  and  PageNet  oppose 
this  exception,  citing  the  potential  for 
collusive  activity  when  an  investor  in 
an  applicant  ibat  has  chosen  to 
withcfraw  from  the  auction  explores 
possible  investments  in  other 
applicants,  thus  learning  bidding 
strategies  of  multiple  auction 
participants.  In  addition,  PageNet 
contends  that  this  exception  could 
encourage  speculation  which  would 
threaten  the  integrity  of  the  auction 
process  and  ultimately  result  in  lower 
prices  paid  for  the  spectrum.  However, 
after  balancing  these  factors,  the 
Commission  beUeves  that  the  benefits  of 
this  certification  requirement,  in 
particular  the  likelihood  that  auction 
applicants  will  be  able  to  attract 
increased  investment,  exceed  any 
possible  disadvantages.  The 
Commission  requires  that  auction 
applicants  certify  to  the  truthfulness 
and  accuracy  of  a  number  of  issues  on 
their  Form  175  applications,  and  to 
make  minor  amendments  when 


necessary.  The  Commission  believes 
.that  applicants  are  no  more  likely  to 
make  false  certifications  about  the 
exception  which  the  Commission 
adopts  today  than  about  other 
information  on  the  form.  As  discussed 
infra,  the  Commission  also  reminds 
prospective  appUcants  that  the 
Commission  will  conduct  a  detailed 
investigation  in  the  event  it  becomes 
aware  of  a  possible  violation  of  the  anti- 
collusion  rule,  and  that  violations  may 
result  in  the  loss  of  the  down  payment 
or  full  bid  amount,  the  cancellation  of 
licenses,  and  preclusion  irom 
participation  in  future  auctions. 

115.  Commenters  in  both  the  Paging 
proceeding  and  in  this  proceeding 
support  the  creation  of  a  safe  harbor  for 
discussions  of  certain  non-auction 
related  business  matters  between 
appUcants  for  the  same  Ucense  areas.  In 
general,  these  commenters  argue  that  (1) 
the  Commission's  anti-collusion  rules 
cause  unnecessary  confusion  in  their 
current  form,  (2)  the  purposes  of  the 
anti-collusion  rules  would  not  be 
threatened  by  such  a  safe  harbor,  and  (3) 
existing  antitrust  laws  and  poUdes  will 
adequately  accompUsh  the  goal  of 
protecting  the  competitiveness  of  the 
bidding  process.  As  the  auction  program 
has  evolved,  the  Commission  has 
continued  to  refine  and  clarify  for 
bidders  the  operation  and  impact  of  the 
anti-collusion  rule  upon  bid^r  conduct 
during  the  course  of  an  auction.  Prior  to 
the  start  of  the  broadband  PCS  D,  E  and 
F  block  auction,  the  Biueau  received 
numerous  inquiries  concerning  the 
impact  of  these  rules  upon  business 
contacts  between  current  broadband 
PCS  licensees  and  auction  winners  and 
eligible  participants  in  the  ongoing 
broadband  PCS  D,  E  and  F  Block 
auction.  In  response  to  these  inquiries, 
the  Bureau  released  a  Public  Notice     . 
providing  guidance  on  these  business 
negotiations  in  the  context  of  our  anti- 
collusion  rules.  Tlie  Biu^au  emphasized 
that  §  1.2105(c)  may  affect  the  way  in 
which  auction  applicants  conduct  their 
routine  business  during  an  auction  by 
placing  significant  Umitations  upon 
their  ability  to  pursue  business 
opportunities  involving  services  in  the 
geographic  areas  for  which  they  have 
applied  to  bid  for  Ucenses.  These 
interpretations  have  provided  sufficient 
guidance  concerning  the  types  of  non- 
auction  related  communications  which 
are  permitted  under  §  1.2105(c),  and  the 
Commission  therefore  declines  to  create 
such  a  safe  harbor. 

16.  The  Commission  affirms  the 
Biueau's  interpretation  of  this  aspect  of 
the  anti-collusion  rule.  As  a  general 
matter,  the  anti-collusion  rule  does  not 
prohibit  non  auction-related  business 
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negotiations  betwf^n  auction  applicants 
who  have  applied  for  the  same 
geographic  service  areas.  The 
Commission  cautions  auction 
applicants,  however,  that  discussions 
concerning,  but  not  limited  to,  issues 
such  as  managen^tot,  resale,  roaming, 
interconnection,  partitioning  and 
disaggregation  m^^  all  raise 
impermissible  sut^ect  matter  for 
discussion  becau^  they  may  convey 
pricing  informati^  and  bidding 
strategy.  Because! auction  apphcants 
should  avoid  all  discussions  with  each 
other  that  will  likely  affect  bids  or 
bidding  strategies,  the  Commission 
beheves  that  individual  applicants,  and 
not  the  Commission,  are  in  the  best 
position  to  deten^ne  in  the  first 
instance  which  ciftinmunications  are 
permissible  and  W)uch  are  not. 


117.  As  discu 
also  invited  com 


above,  the  Notice 
int  on  any  other 


changes  to  our  ruu  is  prohibiting 
collusion  that  co4wnenters  believe  are 
warranted.  Section  1.2105(c)(6)(i)  of  the 
Commission's  rulte  provide  that,  for 
purposes  of  the  aikti-coUusion  rule,  an 
applicant  is  defined  as  an  entity 
submitting  a  shorttform  application,  as 
well  as  all  holder$  iof  partnership, 
ownership,  and  any  stock  interest 
amounting  to  five  percent  or  more  of  the 
entity.  47  CFR  1.2105(c)(6){i).  One 
commenter,  the  Ccelition  of 
tostitutional  foveilors  ("CII").  states  that 
defining  any  holder  of  five  percent  or 
more  of  an  auction  applicant  as  part  of 
the  applicant  for  purposes  of  the 
Commission's  anti-rcollusion  rules 
unnecessarily  restricts  applicants' 
abilities  to  obtain  Anancing  from  a 
variety  of  sources.  After  careful 
consideration  of  the  issue,  the 
Commission  agrees  with  CII.  Therefore, 
the  Commission  will  increase  the 
attribution  standald  contained  in 
§  1.2105(c)(6)(i)  td  10  percent,  or  any 
holder  of  a  controlling  interest  in  the 


appUcant. 

118.  A  higher  a 
will  facilitate  the 


ribution  standard 
pw  of  capital  to 
applicants  by  enabling  parties  to  make 
investments  in  multiple  apphcants, 
including  appUcaik^  for  hcenses  in  the 
same  geographic  areas.  The 
Commission's  decjiion  to  use  an 
attribution  threshold  of  10  percent  is 
consistent  with  th^  change  the 
Commission  makffijto  the  general 
reporting  requireni^nt.  The  Commission 
recognizes  that  soipe  potential  for 
collusion  exists  whenever  an  entity  is 
permitted  to  hold  4h  interest  in  more 
than  one  applicant!  for  licenses  in  the 
same  geographic  s^tvice  area.  However, 
the  Commission  reemphasizes  that 
auction  applicants;  ^d  their  owners 
continue  to  be  subject  to  existing 


antitrust  laws,  and  that  conduct  that  is 
permissible  imder  the  Commission's 
rules  may  be  prohibited  by  the  antitrust 
statute.  In  addition,  the  Commission 
reminds  prospective  auction 
participants  it  will  continue  to 
scrutinize  carefully  any  instances  in 
which  bidding  patterns  suggest  that 
collusion  may  be  occurring. 

119w  Finally,  the  Commission 
reemphasizes  that  the  Commission  will 
aggressively  investigate  any  allegations 
that  an  auction  participant  has  violated 
§  1.2105(c).  Bidders  who  are  found  to 
have  violated  the  Commission's  anti- 
collusion  rules  may,  among  other 
sanctions,  be  subject  to  the  loss  of  their 
dowm  payment  or  their  full  bid  amount, 
'face  the  cancellation  of  their  hcenses, 
and  may  be  prohibited  from 
participating  in  future  auctions.  In 
additibn,  where  allegations  appear  to 
give  rise  to  violations  of  the  federal 
antitrust  laws,  the  Commission  may 
investigate  and/or  refer  such  cases  to  the 
United  States  Department  of  Justice  for 
investigation. 

Vin.  Pre-grant  Construction 

120.  The  Commission  will  adopt  its 
proposal  in  the  Notice  to  {>ermit 
apphcants  for  all  licenses  awarded  by 
competitive  bidding  to  begin 
construction  of  facilities  prior  to  the 
grant  of  their  applications.  All 
commenters  addressing  the  issue 
support  our  proposal  to  permit  license 
applicants  to  begin  construction  of  their 
facilities,  at  their  own  risk,  upon  release 
of  a  pubhc  notice  announcing  thV 
acceptance  for  filing  of  post-auction 
long-form  applications.  These 
commenters  agree  that  allowing  pre- 
grant  construction  furthers  the  statutory 
objective  of  rapidly  deploying  new 
technologies,  products,  and  services  for 
the  benefit  of  tiie  pubhc.  47  U.S.C. 
309(j)(3)(A). 

121.  Commenters  also  support  our 
proposal  to  permit  license  applicants 
with  petitions  to  deny  filed  against  their 
long-form  applications  to  begin 
construction  of  their  facilities  at  the 
same  time  as  hcense  apphcants  whose 
hcenses  are  not  the  subject  of  pending 
petitions  to  deny.  While  the 
Commission's  current  service-specific 
rules  require  as  a  condition  for  pre-grant 
construction  no  pending  petitions  to 
deny,  the  CommissicHi  concludes  that 
the  merits  of  petitions  to  deny  may  be 
judged  by  an  appHcant  and  factored  into 
its  assessment  of  the  risk  of  proceeding 
with  construction  before  license  grant. 
The  Commission  therefore  adopts  a  pre- 
grant  construction  rule  for  all  services 
subject  to  competitive  bidding  that 
permits  construction  by  applicants  that 
are  subject  to  petitions  to  deny.  Of 


course,  pre-grant  construction  will  be 
subject  to  any  service-related 
restrictions,  including  but  not  limited  to 
antenna  restrictions,  environmental 
requirements,  and  international 
coordination.  Any  apphcant  engaging  in 
pre-grant  construction  activity  does  so 
entirely  at  its  own  risk,  and  the 
Commission  will  not  take  such  activity 
into  account  in  ruling  on  any  petition  to 
deny.  Finally,  the  Commission  notes 
that  it  expects  its  Ucensing  process  to  be 
more  rapid  generally  in  h^t  of  the 
shortened  petition  to  deny  period 
permitted  by  the  Balanced  Budget  Act. 
Balanced  Budget  Act,  section  3008. 

K.  Conclusion 

122.  Based  on  the  experience  the 
Commission  has  gained  from  its  15 
completed  auctions,  as  well  as  the 
feedback  it  has  received  from  bidders, 
the  Commission  beheves  the  time  has 
come  to  streamline  its  competitive 
bidding  rules  in  order  to  make  our 
hcensing  process  more  efficient.  In  the 
past,  the  Commission  has  adjusted  its 
auction  procedures  for  different  services 
and  has  gained  experience  with  the 
process,  resulting  in  the  adc^tion  of 
different  procedures  for  different 
auctionable  services.  This  Third  Report 
and  Order  amends  subpart  Q  of  part  1 
of  the  Conunission's  rules  to  reflect 
substantive  amendments  and 
modifications  intended  to  simplify  these 
regulations,  supersede  unnecessary 
rules  wherever  possible,  and  eliminate 
the  need  to  conduct  separate, 
comprehensive  rule  making  proceedings 

Erior  to  each  auction.  The  Commission 
eheves  that  the  rules  it  adopts  today 
will  benefit  bidders  and  the  auction 
process  generally.  The  Commission  also 
beheves  these  rules  will  help  to  provide 
more  specific  guidance  and  flexibility 
on  a  number  of  issues  that  will  increase 
the  overall  effectiveness  of  our  auctions. 

X.  Final  Regulatoiy  Flexibility  Analysis 

123.  As  required  by  the  Regulatory 
Flexibihty  Act  (RFA),  5  U.S.C.  603.  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibihty  Analysis  (FRFA) 
of  the  expected  impact  on  small  entities 
of  the  rules  adopted  in  the  Third  Report 
and  Order.  The  Commission  will  send 
a  copy  of  the  Third  Report  and  Order, 
including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  (In  addition, 
the  Third  Report  and  Order  and  FRFA 
(or  summaries  thereof)  will  be 
pubhshed  in  the  Federal  Register.)  As 
required  by  the  Regulatory  Flexibihty 
Act  (RFA),  an  Initial  Regulatory 
Flexibihty  Analysis  (KFA)  was 
incorporated  in  the  Notice  of  Propoeed 
Rulemaking  in  WT  Docket  No.  97-82. 
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See  5  U.S.C.  604.  The  RFA  is  codified 
at  5  U.S.C.  601  et  seq.  See  also. 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Proceeding.  WT  Docket  No.  97- 
82.  Order,  Memorandum  Opinion  and 
Order,  and  Notice  of  Proposed 
Rulemaking,  62  PR  13570  (March  21. 
1997).  The  Commission  sought  written 
pubhc  comment  on  the  proposals  in  the 
Notice  of  Proposed  Rulemaking, 
including  comment  on  the  IRFA.  This 
Pinal  Regulatory  Plexibility  Analysis 
(FRFA)  in  this  Third  Report  and  Order 
(Order)  conforms  to  the  RPA.  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996  (CWAAA). 
Pub.  L.  104-121, 110  Stat.  847  (1996). 

A.  Need  for,  and  Objectives  of,  the 
Order  in  WT  Docket  No.  97-82 

124.  This  Order  makes  substantive 
amendments  and  modifications  to  the 
Commission's  general  competitive 
bidding  rules  for  all  auctionable 
services.  These  changes  to  the 
competitive  bidding  rules  are  intended 
to  simplify  the  Commission's  rules  and 
regulations  and  eliminate  unnecessary 
rules  wherever  possible,  increase  the 
efficiency  of  the  competitive  bidding 
process,  and  provide  more  specific 
guidance  to  auction  participants  while 
also  giving  them  more  flexibility. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

125.  One  party,  Merlin  Telecom,  Inc. 
(Merlin),  filed  comments  directly  in 
response  to  the  IRFA.  Merlin  raises  six 
arguments: 

(1)  Merlin  urges  the  Commission  not 
to  impose  additional  reporting 
requirements  or  additional  fees  on 
applicants  seeking  installment 
payments.  In  this  Order,  the 
Commission  concludes  that  installment 
payments  should  not  be  offered  in 
auctions  as  a  means  of  financing  small 
businesses  and  other  designated  entities 
seeking  to  secure  spectrum  licenses.  The 
Commission  eliminates  installment 
payments  in  the  auction  of  the  lower  80 
and  General  Category  channels  in  the 
800  MHz  SMR  service.  The  Commission 
notes  that  installment  payments  are  not 
the  only  tool  available  to  assist  small 
businesses.  Section  3007  of  the 
Balanced  Budget  Act  requires  that  the 
Commission  conduct  certain  future 
auctions  in  a  manner  that  ensures  that 
all  proceeds  from  such  bidding  are 
deposited  in  the  U.S.  Treasury  not  later 
than  September  30,  2002.  The 
Commission  seeks  comment  in  the 
Further  Notice  on  offering  installment 
payments  in  the  future;  however, 
section  3007  of  the  Balanced  Budget  Act 


may  require  that  these  auctions  be 
conducted  without  offering  long-term 
installment  payments.  Thus,  there 
probably  will  be  no  reporting 
requirements  or  fees  for  future 
installment  payments. 

(2)  Merlin  contends  that  including 
past  affiliates  in  the  proposed  new 
definition  of  affiliate  would  require 
small  businesses  to  keep  more  extensive 
records  and  would  be  imduly 
burdensome.  This  Order  adopts  a 
imiform  definition  of  "affiliate"  for  all 
future  auctions.  The  term  "affiliate"  is 
defined  in  the  Part  1  rules  as  an 
individual  or  entity  that  directly  or 
indirectly  controls  or  has  the  power  to 
control  the  applicant;  is  directly  or 
indirectly  controlled  by  the  applicant;  is 
directly  or  indirectly  controlled  by  a 
third  person(s)'that  also  controls  or  has 
the  power  to  control  the  applicant;  or 
has  an  "identity  of  interest"  with  the 
applicant.  The  Commission  concludes 
that  this  definition  has  helped  to  ensure 
that  businesses  seeking  small  business 
status  are  truly  small.  &i  addition,  the 
Commission  finds  that  this  definition  is 
consistent  with  the  decision  to  adopt  a 
controlling  interest  threshold  for 
purposes  of  attribution  of  gross  revenues 
of  investors  and  affiliates  of  an 
applicant. 

(3)  Merlin  argues  that  the 
Commission's  proposal  to  lower  the 
financial  caps  which  permit  small 
businesses  to  take  advantage  of  special 
benefits  would  limit  the  number  of 
small  businesses  eligible  for  benefits 
and  thus  increase  the  barriers  to  entry 
that  small  businesses  face.  This  Order 
adopts  the  proposal  in  the  Notice  to 
continue  to  define  small  businesses 
based  on  the  characteristics  and  capital 
requirements  of  a  specific  service,  in 
order  to  reduce  the  barriers  to  entry 
faced  by  small  businesses. 

(4)  Merlin  argues  that  the 
Commission's  proposals  to  reduce 
bidding  credits,  raise  the  interest  rate  on 
installment  payments,  raise  down 
payments,  and  eliminate  installment 
payments  will  have  a  negative  effect  on 
the  ability  of  small  businesses  to 
compete  effectively  in  the 
telecommunications  industry.  In  this 
Order,  the  Commission  concludes  that 
installment  payments  should  not  be 
offered  in  auctions  as  a  means  of 
financing  small  businesses  and  other 
designated  entities  seeking  to  secure 
spectrum  licenses.  In  the  Further 
Notice,  the  Commission  seeks  comment 
on  offering  installment  payments  in  the 
future;  however,  section  3007  of  the 
Balanced  Budget  Act  may  require  that 
these  auctions  be  conducted  without 
offering  long-term  installment 
payments.  In  light  of  the  decision  to 


suspend  installment  payment  financing 
for  the  near  future,  the  Commission 
determined  that  higher  bidding  credits 
would  better  fulfill  the  mandate  of 
section  309(j)(4)(D)  of  the 
Communications  Act  to  provide  small 
businesses  the  opportunity  to 
participate  in  spectrum-based  services. 
Therefore,  the  Commission  adopts 
bidding  credits  of  35  percent  for 
designated  entities  with  average  gross 
revenues  not  to  exceed  $3  million,  25 
percent  for  designated  entities  with 
average  gross  revenues  not  to  exceed 
$15  million,  and  15  percent  for 
designated  entities  with  average  gross 
revenues  not  to  exceed  $40  million. 
,  With  respect  to  down  payments,  the 
Commission  adopts  the  proposal  in  the 
Notice  to  delegate  to  the  Bureau  the 
discretion  to  determine  the  down 
payment  amount  on  a  service-by-service 
basis.  The  Commission  believes  that  a 
substantial  down  payment  is  reqiured  to 
ensure  that  licensees  have  the  financial 
capability  to  attract  the  capital 
necessary  to  deploy  and  operate  their 
systems  and  to  protect  against  default. 

(5)  Merlin  argues  that  the  pro(>osal  to 
require  auction  winners  to  pay  their 
second  down  payment  regardless  of  a 
pending  petition  to  deny  would  increase 
the  defaults  by  small  businesses.  In  this 
Order,  the  Commission  is  suspending 
the  use  of  installment  payments  as  a 
means  of  financing  small  business 
participation  in  the  auction  program  for 
the  immediate  future.  As  a  result,  all 
auction  winners,  including  small 
businesses,  will  be  required  to  submit 
the  full  payment  owed  on  their  winning 
bids  shortly  after  the  license  is  ready  to 
be  granted.  The  Commission  notes  that 
in  the  Balanced  Budget  Act  Congress 
granted  the  Commission  authority  to 
shorten  the  petition  to  deny  period,  and 
as  a  result,  to  grant  licenses  much  more 
rapidly.  Sections  1.2108  (b)  and  (c)  of 
the  rules  are  amended  to  provide  that 
the  Commission  shall  not  grant  a  license 
less  than  seven  days  after  public  notice 
that  long-form  applications  have  been 
accepted  for  filing.  In  addition,  the 
Commission  amends  this  section  to 
provide  that  in  all  cases  the  period  for 
filing  petitions  to  deny  shall  be  no 
shorter  than  five  days.  Applications  that 
are  the  subject  of  petitions  to  deny  will 
ordinarily  take  longer  to  resolve  than 
uncontested  applications,  these  changes 
in  procedure  will  reduce  the  risk  of 
frivolous  petitions  being  filed  solely  for 
the  purpose  of  delay  and  will  enhance 
the  Commission's  ability  to  resolve 
petitions  expeditiously.  The 
Commission  declines  to  require  all 
winning  bidders  to  make  their  full 
payments  at  the  same  time  regardless  of 
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whether  petitionkjto  deny  their 
applications havebeen  filed. 

(6)  Rnally.  Me^  contends  that  the 
Commission  shotild  not  adopt  a  cross- 
default  rule.  In  this  Older,  die 
Commission  concludes  that  it  will  not 
pursue  a  policy  d^  cross-default  (either 
within  or  across  Unices)  where 
licensees  default  |(^n  an  installment 
payment.  The  Commission  is 
eliminating  the  u|sB  of  installment 
pajrments  as  a  mfins  of  financing  small 
business  partidpytion  in  the  auction 
program  for  the  f^seeable  future. 
Therefore,  in  prad^ce  this  decision  will 
apply,  only  to  exining  licensees  who  are 
ourently  paying  jfpr  their  licenses  in 
installments. 

C.  Description  a. 
Number  of  Smal. 
Rules  WUl  Apply] 

126.  The  RFA 

firovide  a  descri 
easible,  an 
small  entities  tha 


Estimate  of  the 
entities  to  Which 


i  agencies  to 
ion  of,  and,  where 
te  of  the  number  of 
will  be  affected  by 
oiu-  rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terais  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide, 
there  are  275,801  small  organizations. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  letsB  than  50,000."  As  of 
1992,  there  were  8^,006  such 
jiuisdictions  in  tUe  United  States. 

127.  In  additioii^the  term  "small 
business"  has  the|$ame  meaning  as  the 
term  "small  business  concern"  under 
Section  3  of  the  Shiall  Business  Act. 
Under  the  Small  BJisiness  Act,  a  "small 
business  concern T  Ss  one  which:  (1)  Is 
independently  owrted  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  thejSmall  Business 
Administration  (SBA). 

128.  The  rules  adopted  in  this  Order 
will  allow  all  entities,  including  existing 
cellular,  PCS,  paging,  and  other  small 
commimications  entities,  to  obtain 
licenses  in  auctionable  services  through 
competitive  biddiiiig.  These  rules 
generally  apply  to  mture  auctions,  but, 
with  limited  excemions,  will  not  apply 
to  the  initial  auctiMis  of  licenses  in  the 
paging,  220  MHz,Ja00  MHz  Specialized 
Mobile  Radio  (SMR).  and  Local 
Multipoint  Distribijtion  (LMDS) 
services.  In  estimaking  the  number  of 


small  entities  whol 


futiue  auctions  of  i^ireless  services,  the 


may  participate  in 


Commission  anticipates  that  current 
wireless  services  licensees  are 
representative  of  future  auction 
participants.  The  following  is  our 
estimate  of  the  number  of  small  entities 
who  are  current  wireless  licensees: 

Estimates  for  Cellular  Licensees 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  fiie 
applicable  definition  of  small  entity  is 
the  definition  tmder  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
no  more  than  1,500  persons.  The  size 
data  provided  by  the  SBA  does  not 
enable  us  to  make  a  meaningful  estimate 
of  the  nimiber  of  cellular  providers 
which  are  small  entities  bm^use  it 
combines  all  radiotelephone  companies 
with  500  or  more  employees.  The  1992 
Census  of  Transportation, 
Cortmumications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
is  the  most  recent  information  available. 
This  document  shows  that  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  12  of  these  firms 
were  cellular  telephone  companies, 
nearly  all  cellular  carriers  were  small 
businesses  under  the  SBA's  definition. 
The  Commission  assumes,  for  piuposes 
of  its  evaluations  and  conclusions  in 
this  FRFA,  that  all  of  the  current 
cellular  licensees  are  small  entities,  as 
that  term  is  defined  by  the  SBA.  In 
addition,  the  Commission  notes  that 
there  are  1,758  cellular  licenses; 
however,  the  Commission  does  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses.  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  providers 
nationvkride  appears  to  be  data  the 
Commission  publishes  aimually  in  its 
Telecommilnications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Conmiunications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November,  1997,  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PCS  service.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1 ,500 
employees,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 


definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellular  service 
carriers. 

Estimates  for  Broadband  and 
Narrowband  PCS  Licensees 

Broadband  PCS.  The  broadband  PCS 
spectrum  is  divided  into  six  firequency 
blocks  designated  A  through  F.  The 
Commission  has  defined  "small  entity" 
in  the  auctions  for  Blocks  C  and  F  as  a 
firm  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  This  definition 
of  "small  entity"  in  the  context  of 
broadband  PCS  auctions  has  bemi 
approved  by  the  SBA.  The  Commission 
has  auctioned  broadband  PCS  licenses 
m  Blocks  A  through  F.  Of  the  qualified 
bidders  in  the  C  and  F  block  auctions, 
all  were  entrepreneurs — defined  for 
these  auctions  as  entities  together  with 
affiliates,  having  gross  revenues  of  less 
than  $125  million  and  total  assets  of  less 
than  $500  million  at  the  time  the  FCC 
Form  175  application  was  filed.  Ninety 
bidders,  including  C  block  reauction 
winners,  won  493  C  block  licenses  and 
88  bidders  won  491  F  block  licenses. 
For  purposes  of  this  FRFA,  the 
Commission  assumes  that  all  of  the  90 
C  block  broadband  PCS  licensees  and  88 
F  block  broadband  PCS  licensees,  a  total  - 
of  178  licensees,  are  small  entities. 

Narrowband  PCS.  The  Commission 
has  auctioned  nationwide  and  regional 
licenses  for  narrowband  PCS.  There  are 
11  nationwide  and  30  regional  licensees 
for  narrowband  PCS.  The  Commission 
does  not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition  for 
radiotelephone  companies.  At  present, 
there  have  been  no  auctions  held  for  the 
major  trading  area  (MTA)  and  basic 
trading  area  (BTA)  narrowband  PCS 
licenses.  The  Commission  anticipates  a 
total  of  561  MTA  licenses  and  2,958 
BTA  licenses  will  be  awarded  in  the 
auctions.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees,  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  this  FRFA,  that 
all  of  the  licenses  will  be  awarded  to 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

Estimates  for  220  MHz  Radio  Services 

Since  the  Commission  has  not  yet 
defined  a  small  business  with  respect  to 
220  MHz  radio  services,  it  will  utihze 
the  SBA  definition  applicable  to 
radiotelephone  companies — an  entity 
employing  no  more  than  1,500  persons. 
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With  respect  to  the  220  MHz  services, 
the  Commission  has  proposed  a  two- 
tiered  dennition  of  small  business  for 
purposes  of  auctions:  (1)  For  Economic 
Area  (EA)  licensees,  a  firm  with  average 
annual  gross  revenues  of  not  more  than 
$6  milUon  for  the  preceding  three  years; 
and  (2)  for  regional  and  nationwide 
licensees,  a  Hrm  with  average  annual 
gross  revenues  of  not  more  than  $15 
milhon  for  the  preceding  three  years. 
Since  this  definition  has  not  yet  been 
approved  by  the  SB  A,  the  Commission 
will  uiilize  lliu  SBA  dBfiniiiuii 
applicable  to  radiotelephone  companies. 
Given  that  nearly  all  radiotelephone 
companies  employ  no  more  than  1,500 
employees,  the  Commission  will 
consider  the  approximately  3,800 
incimibent  licensees  as  small  businesses 
under  the  SBA  definition. 

Common  Carrier  Paging 

The  Commission  has  proposed  a  two- 
tier  definition  of  small  businesses  in  the 
context  of  auctioning  geographic  area 
paging  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier 
Paging  services.  Under  the  proposal,  a 
small  business  will  be  defined  as  either 
(1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million:  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  Since  the 
SBA  has  not  yet  approved  this 
definition  for  paging  services,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies — an  entity  employing  no 
more  than  1,500  persons.  At  present, 
there  are  approximately  24.000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to 
Telecommunications  Industry  Revenue 
data,  there  were  172  "paging  and  other 
mobile"  carriers  reporting  that  they 
engage  in  these  services.  See  FCC, 
Telecommunications  Industry  Revenue: 
TRS  Fund  Worksheet  Data.  Figure  2 
(Ntmiber  of  Carriers  Paying  Into  the  TRS 
Fund  by  Type  of  Carrier)  (Nov.  1997). 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  172 
small  paging  carriers.  The  Commission 
estimates  that  the  majority  of  private 
and  common  carrier  paging  providers 
would  qualify  as  small  businesses  under 
the  SBA  definition. 

Air-Ground  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Air-Ground  radiotelephone  service. 
Accordingly,  the  Commission  will  use 


-the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  under  the  SBA 
definition. 

Specialized  Mobile  Radio  Licensees 

The  Commission  awards  bidding 
credits  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SNiR  licenses  to 
two  tiers  of  firms:  (1)  "Small  entities," 
those  with  revenues  of  no  more  than 
$15  million  in  each  of  the  three 
previous  calendar  years;  and  (2)  "very 
small  entities,"  those  with  revenues  of 
no  more  than  $3  million  in  each  of  the 
three  previous  calendar  years.  The 
regulations  defining  "small  entity"  and 
"very  small  entity"  in  the  context  of  800 
MHz  SMR  and  900  MHz  SMR  have  been 
approved  by  the  SBA.  The  Commission 
does  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providei^  have  annual 
revenues  of  no  more  than  $15  million. 
One  firm  has  over  $15  million  in 
revenues.  The  Commission  assumes  for 
purposes  of  this  FRFA  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  licenses.  There  were 
60  winning  bidders  who  qualified  as 
small  and  very  small  entities  in  the  900 
MHz  auction.  In  the  recently  concluded 
800  MHz  SMR  auction  there  were  524 
licenses  won  by  winning  bidders,  of 
which  38  licenses  were  won  by  small 
and  very  small  entities. 

Private  Land  Mobile  Radio  Licensees 
(PLMR) 

The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  licensees.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  However,  the  Commission's 
1994  Armual  Report  on  PLMRs 
indicates  that  at  the  end  of  fiscal  year 
1994  there  were  1,087,267  Hcensees 
operating  12,481,989  transmitters  in  the 
PLMR  bands  below  512  MHz.  Any 
entity  engaged  in  a  commercial  activity 


is  eligible  to  hold  a  PLMR  license, 
therefore,  these  rules  could  potentially 
impact  every  small  business  in  the 
United  States  if  PLMR  licenses  are 
suSject  to  auction  under  these  new 
auction  rules. 

Aviation  and  Marine  Radio  Service 

Small  entities  in  the  aviation  and 
marine  radio  services  use  a  marine  very 
high  fiequency  (VHF)  radio,  anytype  of 
emergency  position  indicating  radio 
beacon  (EPIRB)  and/or  radar,  a  VHF 
aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses, 
llierefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  a  small 
organization,  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide, 
there  are  275.801  small  organizations. 
"Small  governmental  jiuisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50.000."  As  of 
1992,  there  were  85.006  such 
jurisdictions  in  the  United  States.  The 
Commission  is  unable  at  this  time  to 
make  a  meaningful  estimate  of  the 
number  of  potential  small  businesses 
under  these  size  standards.  Most 
applicants  for  individual  recreational 
licenses  are  individuals.  Approximately 
581,000  ship  station  licensees  and 
131,000  aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  FRFA,  the  Commission  estimates 
that  there  may  be  at  least  712,000 
potential  licensees  which  are 
individuals  or  are  small  entities,  as  that 
term  is  defined  by  the  SBA. 

Offshore  Radiotelephone  Service 

This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  The  Commission  is  unable  at 
this  time  to  estimate  the  number  of 
licensees  that  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  conununications. 

General  Wireless  Communication 
Service 

This  service  was  created  by  the 
Commission  on  July  31, 1995  by 
transferring  25  MHz  of  spectrum  in  the 
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4660-4685  MHz  band  from  the  federal 
government  to  private  sector  use.  The 
Commission  has  ahnounced  that  an 
auction  of  875  GVCS  licenses  will  begin 
on  May  27, 1998.  The  Commission  is 
unable  at  this  time  to  estimate  the 
number  of  licensees  that  would  qualify 
as  small  entities  under  the  SBA 
definition  for  radiotelephone 
communications,  j  j 

D.  Description  o/me  Projected 
Reporting.  ReconHseeping.  and  Other 
Compliance  Requittunenls 

129.  All  license  l^pplicants  will  be 
subject  to  reportinj^  and  recordkeeping 
requirements  to  cdmply  with  the 
competitive  bidditig  rules.  Specifically, 
applicants  will  apply  for  license 
auctions  by  filing  ai  short-form 
application  and  will  file  a  long-form 
application  at  the  bonclusion  of  the 
auction.  Additionally,  entities  seeking 
treatment  as  "small  businesses"  will 
need  to  submit  infiirmation  pertaining 
to  the  gross  revenii^  of  the  small 
business  applican^, 
certain  investors  i 


its  affiliates,  and 
the  applicant. 


E.  Steps  Taken  to  ^nimize  the 
Economic  Impact  pin  Small  Entities  and 
Significant  Alternatives  Considered 

130.  Among  othe^  goals,  Section 
309(j)  directs  the  Oommission  to 
disseminate  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses  and  other  designated 
entities.  At  the  same  time.  Section  309(j) 
requires  that  the  Cbpunission  ensiu«  the 
development  and  i^pid  deployment  of 
new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
and  recover  for  the  public  a  portion  of 
the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use. 

131.  The  Commilsjsion  received 
niunerous  comments  addressing  the 
applicability  of  general  competitive 
bidding  rules  for  future  auctions.  Many 
commenters  support  general 
competitive  bidding  rules,  but  argue 
that  the  Commissit^^  should  adopt 
service-specific  rufes  in  particular 
instances,  such  as  ajreauction.  For 
example,  two  commenters,  AICC  and 
AAA,  argue  that  shared  channels  should 
not  be  auctioned  under  the  general 
competitive  biddii^  procedures.  Hughes 


contends  that  if  sal 
auctioned,  the  Co 
conduct  a  service- 
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industry.  The  Comntission  does  not 
address  the  issue  of  Ithe  auctionability  of 
particular  services  in  this  proceeding; 
however,  service-specific  auction  rules 
will  be  adopted  in  tiie  future  where  the 


general  competitive  bidding  rules  are 
inappropriate. 

132.  The  Commission  also  received 
numerous  comments  with  respect  to  the 
issue  of  eliminating  installment 
payments.  The  Commission  has 
reviewed  all  of  the  comments  in 
response  to  the  Notice  of  Proposed 
Rulemaking  in  this  docket,  as  well  as 
the  comments  filed  in  response  to 
Installment  Public  Notice  (see  "Wireless 
Telecommunications  Bureau  Seeks 
Comment  on  Broadband  PCS  C  and  F 
Block  Installment  Payment  Issues," 
PuWjc  Notice.  DA  97-82,  62  FR  31777 
Oune  11, 1997)  ("Installment  Public 
Notice"))  and  concludes  that 
installment  payments  should  not  be 
offered  in  auctions  as  a  means  of 
financing  small  businesses  and  other 
designated  entities  seeking  to  seciure 
spectrum  licenses.  In  this  Order, 
Commission  eliminates  installment 
payments  in  the  auction  of  the  lower  80 
and  General  Category  channels  in  the 
800  MHz  SMR  service.  The  Commission 
notes  that  installment  pajrments  are  not 
the  only  tool  available  to  assist  small 
businesses,  and  that  section  3007  of  the 
Balanced  Budget  Act  requires  that  the 
Commission  conduct  certain  futiire 
auctions  in  a  manner  that  ensures  that 
all  proceeds  from  such  bidding  are 
deposited  in  the  U.S.  Treasury  not  later 
than  September  30,  2002.  The 
Commission  seeks  comment  in  the 
Further  Notice  on  offering  installment 
payments  in  the  future;  however, 
section  3007  of  the  Balanced  Budget  Act 
may  require  that  these  auctions  be 
conducted  without  offering  long-term 
installment  payments. 

133.  In  assessing  the  public  interest, 
the  Commission  must  try  to  ensure  that 
all  the  objectives  of  section  309(j)  are 
considered.  In  this  Order,  the 
Conunission  continues  the  practice  of 
defining  small  business  standards  on  a 
service-specific  basis;  adopts  imiform 
definitions  of  "gross  revenues"  and 
"affihate";  eliminates  the  use  of 
installment  pa)rments  for  the  800  MHz 
Lower  80  channels  and  General 
Category  channels  services;  suspends 
the  use  of  installment  payments  for 
other  services  to  be  auctioned  in  the 
immediate  future;  provides  for  higher 
bidding  credits,  in  lieu  of  installment 
payments,  to  encourage  and  facilitate 
the  participation  of  designated  entities 
in  future  auctions;  and  modifies  the 
imjust  em-ichment  rule. 

134.  In  addition,  this  Order  requires 
electronic  filing  of  all  short-form  and 
long-form  applications,  beginning 
January  1, 1999;  adopts  a  uniform 
definition  of  major  amendments  to  the 
short-form;  adopts  general  ownership 
disclosure  requirements;  affirms  the 


policy  of  refunding  up&x)nt  payments 
before  the  end  of  an  auction  to  bidders 
that  lose  eligibility;  adopts  imiform 
default  rules  to  all  auctionable  services: 
permits  auction  winners  who  have 
submitted  a  timely  down  payment  to 
submit  final  payments  10  business  days 
after  the  applicable  deadline,  provided 
the  appropriate  late  fee  is  paid;  adopts 
one  90-day  non-delinquency  period  and 
one  automatic  90-day  grace  period,  and 
a  late  payment  fee,  similar  to  the  rules 
for  broadband  PCS  F  block  for  licensees 
currently  paying  under  installments; 
and  clarifies  that  the  Commission  will 
not  pursue  a  policy  of  cross-default, 
either  within  or  across  services,  where 
licensees  default  on  an  installment 
pa)rment. 

135.  Finally,  this  Order  delegales 
authority  to  the  Wireless 
Telecommunications  Bureau  to  seek 
comment  on  specific  mechanisms 
relating  to  auction  conduct;  allows  for 
real-time  bidding  in  simultaneous 
multiple-round  auctions;  provides  that 
the  Biueau  will  seek  comment  on  and 
specify  a  minimum  opening  bid  and/or 
reserve  price  in  future  auctions;  adopts, 
for  all  auctionable  services,  the 
broadband  PCS  roles  for  bid  withdrawal 
pa3mients  in  the  event  of  erroneous  bids; 
modifies  the  attributable  investor 
threshold  of  the  anti-collusion  rule  to 
include  controlling  interests  and/or 
holders  of  a  10  percent  or  greater 
interest  in  the  applicant  and  to  permit 
an  entity  that  has  invested  in  an 
applicant  that  withdraws  from  an 
auction  to  invest  in  other  applicants  that 
have  applied  to  bid  in  the  same  markets; 
and  permits  all  auction  winners  to  begin 
construction  at  their  own  risk  upon 
issuance  of  a  public  notice  announcing 
the  auction  winners. 

136.  The  Commission  believes  that 
the  objectives  of  section  309(j)  are  met 
by  the  rule  changes  in  this  Order.  In 
addition,  this  Order  serves  the  public 
interest  by  simplifying  regulations, 
eliminating  unnecessary  rules, 
increasing  the  efficiency  of  the 
competitive  bidding  process,  and 
providing  more  specific  guidance  to 
auction  participants  while  also  giving 
them  more  flexibility. 

F.  Report  to  Congress 

137.  The  Commission  shall  send  a 
copy  of  this  Final  Regi^lptory  Flexibility 
Analysis,  along  with  this  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C. 
801(a)(1)(A).  A  copy  of  the  Order  and 
this  FRFA  (or  a  summary  thereof)  will 
be  published  in  the  Federal  Register. 
See  5  U.S.C.  604(b).  A  copy  of  the  Order 
and  this  FRFA  will  also  be  sent  to  the 
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Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Xn.  Pi^rwork  Reduction  Act  Analysis 

Notice  of  Public  Information  Cotlections 
Submitted  to  OMB  for  Emergency 
Review  and  Approval 

Paperwork  Reduction  Act 

The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  peneral  niihlir  «nH  nthnr 
federal  agencies  to  take  this  opportunity 
to  comment  on  the  following  emergency 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
-information  unless  it  displays  a 
currently  vahd  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility, 
the  acciu^cy  of  the  Commission's 
burden  estimate,  ways  to  enhance  the 
quaUty,  utility  and  clarity  of  the 
information  collected,  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The 
Commission  is  seeking  emergency 
approval  for  this  information  collection 
by  March  2, 1998  under  the  provisions 
ofSCFR  1320.13. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  February  25, 1998. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
NW.,  Washington.  DC  20554  or  via 
internet  to  JBoley@fcc.gov  and  Timothy 
Fain,  OMB  Desk  Officer.  10236  NEOB 
725  17th  Street,  NW.,  Washington,  DC 
20503  or  fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  for 
additional  information  or  copies  of  the 
information  collection  contact  Judy 
Boley  at  (202)  418-0217  or  via  Internet 
at  jboley@fcc.gov. 

SUPPlfMENTARY  INFORMATION:  OMB 
approval  Number  3060-0767  Title: 
Auction  Forms  and  License  Transfer 
Disclosiires:  Supplement  For  the  Second 
Report  and  Order,  Order  on 
Reconsideration  and  Fifth  Notice  of 


Proposed  Rulemaking  in  CC  Docket  No. 
92-297. 

Type  of  Review:  Revised  Collection. 

Respondents:  Businesses  or  Other 
For-profit  entities. 

Number  of  Respondents:  44,000. 

Total  Annual  Burden:  773,000  hours. 

Total  Cost  to  Respondents: 
$46,347,350. 

Needs  and  Uses 

The  Commission  is  adopting  a  general 
rule  to  determine  the  amount  of  unjust 
enrichment  payments  to  be  assessed 
upon  assignment,  transfer,  partitioning 
and  disaggregation  of  licenses.  The  new 
rule,  applicable  to  all  current  and  futiu« 
licensees,  is  based  upon  the  unjust 
enrichment  rule  ciurently  applicable  to 
broadband  PCS  Ucensees.  Therefore, 
transfer  disclosure  requirements  will 
apply  in  all  these  license  transactions. 

Second,  the  Commission  is  amending 
its  general  anti-collusion  rules, 
permitting  the  holder  of  a  non- 
controlling  attributable  interest  in  an 
applicant  to  obtain  an  ownership 
interest  in  or  enter  into  a  consortium 
arrangement  with  another  applicant  for 
a  license  in  the  same  geographic  area 
provided  that  the  original  applicant  has 
withdrawn  from  the  auction,  is  no 
longer  placing  bids,  and  has  no  further 
eligibility.  To  meet  the  requirements  of 
the  exception,  the  attributable  interest 
holder  will  be  required  to  certify  to  the 
Commission  that  it  did  not 
communicate  with  the  new  applicant 
prior  to  the  date  the  original  applicant 
withdrew  from  the  auction,  and  that  it 
will  not  convey  bidding  information,  or 
otherwise  serve  as  a  nexus  between  the 
previous  and  the  new  applicant. 

These  requirements  are  being  added 
to  the  existing  requirements.  The 
number  of  respondents  will  not  increase 
but  the  annual  burden  hours  and  costs 
will  increase  by  an  estimated  8,500 
hotirs  and  $612,650. 

List  of  Subjects 

47  CFR  Part  1 

Conununications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  21 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  95 

Reporting  and  recordkeeping 
requirements. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Parts  1,  21.  24,  27,  90  and  95  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
COiitiiiues  iu  read  as  follows: 

Authority:  47  U.S.C.  151, 154.  207.  303  and 
309(j),  unless  otherwise  noted. 

2.  Section  1.2101  is  revised  to  read  as 
follows: 

S  1.2101    Purpose. 

The  provisions  of  this  subpart 
implement  Section  309(j)  of  the 
Communications  Act  of  1934,  as  added 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66)  and  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33),  authorizing  the  Commission  to 
employ  competitive  bidding  procedures 
to  choose  from  among  two  or  more 
mutually  exclusive  applications  fat 
certain  initial  licenses. 

3.  Section  1.2102  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  a  note  to  the  section  to  read  as 
follows: 

$1.2102    Eligibility  of  appilcatkMW  for 
competitive  bidding. 

(a)  Mutually  exclusive  initial 
applications  are  subject  to  competitive 
bidding. 

(b)  Tne  following  types  of  Ucense 
applications  are  not  subject  to 
competitive  bidding  procedures: 

(1)  PubUc  safety  radio  services, 
including  private  internal  radio  services 
used  by  state  and  local  governments  and 
non-government  entities  and  including 
emergency  road  services  provided  by 
not-for-profit  organizations,  that 

(i)  Are  used  to  protect  the  safety  of 
life,  health,  or  property;  and 

(ii)  Are  not  commercially  available  to 
the  public; 

(2)  biitial  licenses  or  construction 
permits  for  digital  television  service 
given  to  existing  terrestrial  broadcast 
licensees  to  replace  their  analog 
television  service  licenses;  or 

(3)  Noncpmmercial  educational  and 
public  broadcast  stations  described 
under  47  U.S.C.  397(6). 

Note  to  §  1.2102:  To  determine  the  rules 
that  apply  to  competitive  bidding,  specific 
service  rules  should  also  be  consulted. 

4.  Section  1.2103  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 


revising  pan 
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available  to 


S  1.2103   Competnff*  bidding  dMlgn 
options.  <  I 

(a)  The  CommiMion  will  choose  from 
one  or  more  of  the  following  types  of 
auction  designs  for  services  or  classes  of 
services  subject  to  competitive  bidding: 

(1)  Simultaneous  multiple-round 
auctions  (using  remote  or  on-site 
electronic  bidding); 

(2)  Sequential  itiultiple  round 
auctions  (using  either  oral  ascending  or 
remote  and/or  omAite  electronic 
bidding);  i ' 

round  auctions  (iiising  either  sealed 
paper  or  remote  aiid/or  on-site 
electronic  bidding];  and 

(4)  CombinatorM  (package/ 
contingent)  biddin ;  auctions. 
•        *        •        •        * 

(d)  The  Commission  may  use  real 
time  bidding  in  all  electronic  auction 


I  is  amended  by 


designs 

5.  Section  1.21 
revising  paragraph^  (d)  and  (g)  to  read 
as  follows: 

S 1-2104   Competit^  bidding  nMchanlwns. 

(d)  Minimum  B/rf  Increments, 
Minimum  OpenirmBids  and  Maximum 
Bid  Increments.  T&b  Commi^ion  may, 
by  announcement  before  or  during  an  . 
auction,  require  n^inimum  bid 
increments  in  dol^r  or  percentage 
terms.  The  Commission  also  may 
establish  minimum  opening  bids  and 
maximum  bid  inct^ments  on  a  service- 
specific  basis. 


Oef 


(g)  Withdrawal,  'default  and 
Disqualification  Payment.  As  specified 
below,  when  the  CJommission  conducts 
an  auction  pursuant  to  §  1.2103,  the 
Commission  will  it^pose  payments  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  or  who  default 
on  payments  due  ^^er  an  auction  closes 
or  who  are  disouanfied. 

(1)  Bid  witharawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  couf^  of  an  auction  is 
subject  to  a  payme^  equal  to  the 
difl'erence  between  khe  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 
Commission.  The  bid  withdrawal 
payment  is  either  tfle  difference 
between  the  net  withdrawn  bid  and  the 
subsequent  net  winning  bid,  or  the 
difference  betweenj  the  gross  withdrawn 
bid  and  the  subseqtient  gross  winning 
bid,  whichever  is  less.  No  withdrawal 
payment  is  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  payment  amoUit  is  deducted  from 
any  upfront  pajonents  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  ihe  Commission. 


(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  payment  in 
para^ph  (g)(1)  of  this  section  plus  an 
additional  payment  equal  to  3  percent  of 
the  subsequent  winning  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder's  bid  amount,  the  3 
percent  payment  will  be  calculated 
based  on  the  defaulting  bidder's  bid 
amount.  If  either  bid  amount  is  subject 
to  a  bidding  credit,  the  3  percent  credit 
will  be  calculated  using  the  same  bid 
amoimts  and  basis  (net  or  gross  bids)  as 
in  the  calculation  of  the  pajrment  in 
paragraph  (g)(1)  of  this  section.  Thus, 
for  example,  if  gross  bids  are  used  to 
calculate  the  payment  in  paragraph 
(g)(1)  of  this  section,  the  3  percent  will 
be  applied  to  the  gross  amount  of  the 
subsequent  vanning  bid,  or  the  gross 
amoimt  of  the  defaulting  bid.  whichever 
is  less. 
•        *        •        •        • 

6.  Section  1.2105  is  revised  to  read  as 
follows: 

§1.2106    Bidding  a^llcatlon  and 
certtflcatlon  procadura*;  prohibition  of 
coilusion. 

(a)  Submission  of  Short-Form 
Application  (FCC  Form  175).  In  order  to 
be  eligible  to  bid,  an  apphcant  must 
timely  submit  a  short-form  application 
(FCC  Form  175),  together  wiUi  any 
appropriate  upfront  payment  set  forth 
by  Public  Notice.  Beginning  January  1, 
1999,  all  short-form  applications  must 
be  filed  electronically. 

(1)  All  short-form  applications  will  be 
due: 

(i)  On  the  date(s)  specified  by  public 
notice;  or 

(ii)  In  the  case  of  appUcation  filing 
dates  which  occur  automatically  by 
operation  of  law  [see,  e.g.,  47  CFR 
22.902).  on  a  date  specified  by  public 
notice  after  the  Commission  has 
reviewed  the  applications  that  have 
been  filed  on  those  dates  and 
determined  that  mutual  exclusivity 
exists. 

(2)  The  short-form  application  must 
contain  the  following  information: 

(i)  Identification  of  each  license  on 
which  the  applicant  wishes  to  bid; 

(ii)(A)  The  applicant's  name,  if  the 
applicant  is  an  individual.  If  the 
applicant  is  a  corporation,  then  the 
short-form  application  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  application  will 
require  the  name,  citizenship  and 
address  of  all  general  partners,  and,  if  a 
partner  is  not  a  natural  person,  then  the 


name  and  title  of  a  responsible  person 
should  be  included  as  well.  If  the 
applicant  is  a  trust,  then  the  name  and 
address  of  the  trustee  will  be  required. 
If  the  applicant  is  none  of  the  above, 
then  it  must  identify  and  describe  itself 
and  its  principals  or  other  responsible 
persons:  and 

(B)  Applicant  ownership  information, 
asset  forth  in  §1.2112. 

(iii)  The  identity  of  the  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  If  the  applicant  applies  as  a 
designated  entity  piusuant  to  §  1.2110,  a 
statement  to  that  effect  and  a 
declaration,  under  penalty  of  perjury, 
that  the  apphcant  is  qualified  as  a 
designated  entity  under  §  1.2110. 

(vj  Certification  that  the  apphcant  is 
legally,  technically,  financially  and 
otherwise  qualified  pursuant  to  section 
308(b)  of  the  Communications  Act  of 
1934,  as  amended.  The  Commission  will 
accept  applications  certifying  that  a 
request  for  waiver  or  other  relief  from 
the  requirements  of  section  310  is 
pending; 

(vi)  Certification  that  the  appUcant  is 
in  compliance  with  the  foreign 
ownership  provisions  of  section  310  of 
the  Communications  Act  of  1934,  as 
amended; 

(vii)  Certification  that  the  applicant  is 
and  will,  during  the  pendency  of  its 
application(s),  remain  in  complitmce 
with  any  service-specific  qualifications 
applicable  to  the  licenses  on  virhich  the 
applicant  intends  to  bid  including,  but 
not  hmited  to,  financial  qualifications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  will,  following  grant  of  a 
license,  come  into  compliance  with 
certain  service-specific  rules,  including, 
but  not  limited  to,  ownership  eligibihty 
limitations; 

(viii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjury,  identifying  all 
parties  with  whom  the  applicant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  Ucenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-auction 
market  structure. 

(ix)  Certification  under  penafty  of 
perjury  that  it  has  not  entered  and  will 
not  enter  into  any  explicit  or  implicit 
agreements,  arrangements  or 
understandings  of  any  kind  with  any 
parties  other  than  those  identified 
pursuant  tb  paragraph  (a)(2)(viii) 
regarding  the  amount  of  their  bids, 
bidding  strategies  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid. 

Note  to  paragraph  (a):  The  Commission 
may  also  request  applicants  to  submit 
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additional  infbnnation  for  informational 
purposes  to  aid  in  its  preparation  of  required 
reports  to  Congress. 

(b)  Modification  and  Dismissal  of 
Short-Form  Application  (FCC  Form 
175).  (1)  Any  short-form  application 
(FCC  Form  175)  that  does  not  contain  all 
of  the  certifications  required  pursuant  to 
this  section  is  unacceptable  for  filing 
and  cannot  be  corrected  subsequent  to 
the  applicable  filing  deadline.  The 
application  will  be  dismissed  with 
prejudice  and  the  upfi'ont  payment,  if 
paid,  will  be  retiuned. 

(2)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  specified  herein  (except  for 
failure  to  sign  the  application  and  to 
make  certifications)  and  to  resubmit  a 
corrected  apphcation.  During  the 
resubmission  period  for  curing  defects, 
a  short-form  application  may  be 
amended  or  modified  to  cure  defects 
identified  by  the  Commission  or  to 
make  minor  ajnendments  or 
modifications.  After  the  resubmission 
period  has  ended,  a  short-form 
application  may  be  amended  or 
modified  to  maike  minor  changes  or 
correct  minor  errors  in  the  application. 
Major  amendments  cannot  be  made  to  a 
short-form  application  after  the  initial 
filing  deadline.  Major  amendments 
include  changes  in  ownership  of  the 
applicant  that  would  constitute  an 
assignment  or  transfer  of  control, 
changes  in  an  applicant's  size  which 
would  affect  eligibility  for  designated 
entity  provisions,  and  changes  in  the 
license  service  areas  identified  on  the 
short-form  application  on  which  the 
applicant  intends  to  bid.  Minor 
amendments  include,  but  are  not 
limited  to,  the  correction  of 
typographical  errors  and  other  minor 
defects  not  identified  as  major.  An 
application  will  be  considered  to  be 
newly  filed  if  it  is  amended  by  a  major 
amendment  and  may  not  be  resubmitted 
after  applicable  filing  deadlines. 

(3)  Applicants  who  fail  to  correct 
defects  in  their  applications  in  a  timely 
manner  as  specified  by  public  notice 
will  have  their  applications  dismissed 
with  no  opportunity  for  resubmission. 

(c)  Prohibition  of  collusion.  (1)  Except 
as  provided  in  paragraphs  (c)(2),  (c)(3) 
and  (c)(4)  of  this  section,  after  the  filing 
of  short-form  applications,  all 
applicants  are  prohibited  from 
cooperating,  collaborating,  discussing  or 
disclosing  in  any  manner  the  substance 
of  their  bids  or  bidding  strategies,  or 
discussing  or  negotiating  settlement 
agreements,  with  other  applicants  until 
after  the  high  bidder  makes  the  required 
down  payment,  unless  such  applicants 
are  members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 


identified  on  the  bidder's  short-form 
application  pursuant  to 
§1.2105(a)(2)(viii). 

(2)  Applicants  may  modify  their 
short-form  applications  to  reflect 
fSrmation  of  consortia  or  changes  in 
ownership  at  any  time  before  or  during 
an  auction,  provided  such  changes  do 
not  result  in  a  change  in  control  of  the 
applicant,  and  provided  that  the  parties 
forming  consortia  or  entering  into 
ownership  agreements  have  not  applied 
for  licenses  in  any  of  the  same 
geographic  license  areas.  Such  changes 
will  not  be  considered  major 
modifications  of  the  application. 

(3)  After  the  filing  of  short-form 
applications,  applicants  may  make 
agreements  to  bid  jointly  for  licenses, 
provided  the  parties  to  the  agreement, 
have  not  applied  for  licenses  in  any  of 
the  same  geographic  license  areas. 

(4)  After  the  ming  of  short-form 
applications,  a  holder  of  a  non- 
controlling  attributable  interest  in  an 
entity  submitting  a  short-form 
application  may  acquire  an  ownership 
interest  in,  form  a  consortiiun  with,  or 
enter  into  a  joint  bidding  arrangement 
with,  other  applicants  for  licenses  in  the 
same  geographic  license  area,  provided 
that: 

(i)  The  attributable  interest  holder 
certifies  to  the  Commission  that  it  has 
not  commiuiicated  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  a  consortium  or  joint 
bidding  arrangement,  and  which  have 
applied  for  licenses  in  the  same 
geographic  license  area(s);  and 

(ii)  The  arrangements  do  not  result  in 
any  change  in  control  of  an  applicant; 
or 

(iii)  When  an  applicant  has 
withdrawn  from  the  auction,  is  no 
longer  placing  bids  and  has  no  further 
eligibility,  a  holder  of  a  non-controlling, 
attributable  interest  in  such  an  applicant 
may  obtain  an  ownership  interest  in  or 
enter  into  a  consortiiun  with  another 
applicant  for  a  license  in  the  same 
geographic  service  area,  provided  that 
the  attributable  interest  holder  certifies 
to  the  Commission  that  it  did  not 
communicate  with  the  new  applicant 
prior  to  the  date  that  the  original 
applicant  withdrew  &t>m  the  auction. 

(5)  Applicants  must  modify  their 
short-form  applications  to  reflect  any 
changes  in  ownership  or  in  membership 
of  consortia  or  joint  bidding 
arrangements. 

(6)  For  purposes  of  this  paragraph: 
(i)  The  term  applicant  shall  include 

all  controlling  interests  in  the  entity 
submitting  a  short-form  application  to 


participate  in  an  auction  (FCC  Fdrm 
175),  as  well  as  all  holders  of 
partnership  and  other  ownership 
interests  and  {my  stock  interest 
amounting  to  10  percent  or  more  of  the 
entity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  the  entity 
submitting  a  short-form  application,  and 
all  officers  and  directors  of  that  entity: 
and 

(ii)  The  term  bids  or  bidding  strategies 
shall  include  capital  calls  or  requests  for 
additional  funds  in  support  of  bids  or 
bidding  strategies. 

Example:  Company  A  is  an  applicant  in 
area  1.  Company  B  and  Company  C  each  own 
10  percent  of  Company  A.  Company  D  is  an 
applicant  in  area  1,  area  2,  and  area  3. 
Company  C  is  an  applicant  in  area  3.  Without 
violating  the  Commission's  Rules,  Company 
B  can  enter  into  a  consortium  arrangement 
with  Company  D  or  acquire  an  ownership 
interest  in  Company  D  if  Company  B  certifies 
either  (1)  that  it  has  communicated  with  and 
will  communicate  neither  with  Company  A 
or  anyone  else  concerning  Company  A's  bids 
or  bidding  strategy,  nor  with  Company  C  or 
anyone  else  concerning  Company  Cs  bids  or 
bidding  strategy,  or  (2)  that  it  has  not 
communicated  with  and  will  not 
communicate  with  Company  D  or  anyone 
else  concerning  Company  I^s  bids  or  bidding 
strategy. 

7.  Section  1.2107  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§1.2107   Submission  of  down 
fliing  of  long-form  applications. 


(b)  Unless  otherwise  specified  by 
public  notice,  within  ten  (10)  business 
days  after  being  notified  that  it  is  a  high 
bidder  on  a  particular  license(s),  a  hi^ 
bidder  must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds  (the 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  including 
upfront  payments  applied  to  satisfy  bid 
withdrawal  or  default  payments)  up  to 
twenty  (20)  percent  of  its  high  bid(s).  (In 
single  roimd  sealed  bid  auctions 
conducted  imder  §  1.2103,  however, 
bidders  may  be  required  to  submit  their 
down  payments  with  their  bids.)  Unless 
otherwise  specified  by  public  notice, 
this  down  payment  must  be  made  by 
wire  transfer  in  U.S.  dollars  from  a 
financial  institution  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  must  be 
made  payable  to  the  Federal 
Communications  Commission.  Down 
payments  will  be  held  by  the 
Commission  imtil  the  high  bidder  has 
been  awarded  the  license  and  has  paid 
the  remaining  balance  due  on  the 
license  or  authorization,  in  which  case 
it  will  not  be  retiuned,  or  until  the 
winning  bidder  is  found  imqualified  to 


payments  se 

•        •        • 

8.  Section 
revising  pan 
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be  a  licensee  or  h4s  defaulted,  in  which 
case  it  will  be  retkimed,  less  appUcable 
payments.  Nointarest  on  any  down 
payment  will  be  naid  to  the  bidders. 

(c)  A  high  biddar  that  meets  its  down 
payment  obligatipps  in  a  timely  manner 
miist,  within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder, 
submit  an  additional  application  (the 
"long-form  appUc^tion")  pursuant  to 
the  rules  govemi^  the  service  in  which 
the  applicant  is  the  high  bidder. 
Notwithstanding  any  other  provision  in 
title  47  of  the  Code  of  Federal 
Regulations  to  the  contrary,  high 
bidders  need  not  leiibmit  an  additional 
application  filingjfae  with  their  long- 
form  appUcations.  I  Specific  procedtues 
for  filing  apphcattOns  will  be  set  out  by 
Public  Notice.  Beginning  January  1, 
1999,  all  long-forW  appUcations  must  be 
filed  electronically.  An  applicant  that 
fails  to  submit  the  required  long-form 
application  unde>  this  paragraph  and 
fails  to  establish  g(^  cause  for  any  late- 
filed  submission,  stall  be  deemed  to 
have  defaulted  an4  will  be  subject  to  the- 
payments  set  forthin  §  1.2104. 


8.  Section  1.21t 
revising  paragrap 
as  follows: 


I  is  amended  by 
i  (b)  and  (c)  to  read 


lurUi 


S  1.2108    Procedurhi  for  filing  petitions  to 
deny  against  long-f|3bn  applications. 

.        .        »        .ij     . 

(b)  Within  a  peifi bd  specified  by 
PubUc  Notice,  ana  after  the  Commission 
by  public  notice  announces  that  long- 
form  applications  have  been  accepted 
for  filing,  petitions  to  deny  such 
applications  may  be  filed.  In  all  cases, 
the  period  for  fihr|i  petitions  to  deny 
shall  be  no  shortetlhan  five  (5)  days. 
Any  such  petitions'must  contain 
allegations  of  fact  supported  by  affidavit 
of  a  person  or  persons  with  personal 
knowledge  thereof.: 

(c)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny,  and 
the  petitioner  a  reply  to  such 
opposition.  Allegations  of  fact  or  denials 
thereof  must  be  supported  by  affidavit 
of  a  person  or  persjcms  with  personal 
knowledge  thereo^JThe  time  for  fiUng 
such  oppositions  s^all  be  at  least  five  (5) 
days  ttom  the  filing  date  for  petitions  to 
deny,  and  the  timelfor  filing  replies 
shall  be  at  least  five  (5)  days  from  the 
filing  date  for  oppositions.  The 
Commission  may  gUant  a  license  based 
on  ally  long-form  ttiplication  that  has 
been  accepted  for  llling.  The 
Commission  shall  ia  no  case  grant 
licenses  earlier  than  seven  (7)  days 
following  issuance  of  a  pubUc  notice 
announcing  long-f0hn  appUcations  have 
been  accepted  for  i  L  ing. 


9.  Section  1.2109  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to 
read  as  follows: 

fl.2109    Uoense grant. denial. default, and 
diequallllcatlon. 

(a)  Unless  otherwise  specified  by 
public  notice,  auction  winners  are 
required  to  pay  the  balance  of  their 
winning  bids  in  a  liunp  siun  within  ten 
(10)  business  days  following  the  release 
of  a  public  notice  establisUng  the 
pajrment  deadline.  If  a  winning  bidder 
fails  to  pay  the  balance  of  its  winning 
bids  in  a  lump  sum  by  the  applicable 
deadline  as  specified  by  the 
Commission,  it  will  be  allowed  to  make 
payment  within  ten  (10)  business  days 
after  the  payment  deadline,  provided 
that  it  also  pays  a  late  fee  equal  to  five 
percent  of  the  amount  due.  When  a 
winning  bidder  fails  to  pay  the  balance 
of  its  winning  bid  by  the  late  payment 
deadUne,  it  is  considered  to  be  in 
default  on  its  license(s)  and  subject  to 
the  applicable  default  payments. 
Licenses  will  be  awarded  upon  the  full 
and  timely  payment  of  winning  bids 
and  any  applicable  late  fees. 

(b)  If  a  wmning  bidder  withdraws  its 
bid  after  the  Commission  has  declared 
competitive  bidding  closed  or  fails  to 
remit  the  required  down  payment 
within  ten  (10)  business  days  after  the 
Commission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  payment 
specified  in  §  1.2104(g)(2).  In  such 
event,  the  Commission,  at  its  discretion, 
may  either  re-auction  the  license  to 
existing  or  new  appUcants  or  offer  it  to 
the  other  highest  bidders  (in  descending 
order)  at  their  final  bids.  The  down 
payment  obligations  set  forth  in 
§  1.2107(b)  will  apply. 

(c)  A  winning  bidder  who  is  found 
unquaUfied  to  be  a  Ucensee.  fails  to 
remit  the  balance  of  its  winning  bid  in 
a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 
be  deemed  to  have  defaulted  and  will  be 
Uable  for  the  payment  set  forth  in 
§  1.2104(g)(2).  In  such  event,  the 
Commission  may  either  re-auction  the 
license  to  existing  or  new  applicants  or 
offer  it  to  the  other  highest  bidders  (in 
descending  order)  at  their  final  bids. 

10.  Section  1.2110  is  revised  to  read 
as  follows: 

$1^110    Designatsd  entitles. 

(a)  Designated  entities  are  small 
businesses,  businesses  owned  by 
members  of  minority  groups  and/or 
women,  and  nual  telephone  companies. 


(b)  Definitions:  (l)  Small  businesses. 
The  Commission  will  establish  the 
definition  of  a  small  business  on  a 
service-specific  basis,  taking  into 
consideration  the  characteristics  and 
capital  requirements  of  the  particular 
service. 

(2)  Businesses  owned  by  members  of 
minority  groups  and/or  women.  Unless 
otherwise  provided  in  rules  governing 
specific  services,  a  business  owned  by 
members  of  minority  groups  and/or 
women  is  one  in  wltich  minorities  and/ 
or  women  who  are  U.S.  citizens  control 
the  apphcant,  have  at  least  50.1  percent 
equity  ownership  and,  in  the  case  of  a 
corporate  applicant,  a  50.1  percent 
voting  interest.  For  applicants  that  are 
partnerships,  every  general  partner 
either  must  be  a  minority  and/or  woman 
(or  minorities  and/or  women)  who  are 
U.S.  citizens  and  who  individually  or 
together  own  at  least  50.1  percent  of  the 
partnership  eqmty,  or  an  entity  that  is 
100  percent  owned  and  controlled  by 
minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 
women  are  to  be  calculated  on  a  fully- 
diluted  basis;  agreements  such  as  stock 
options  and  convertible  debentures 
shall  be  considered  to  have  a  present 
effect  on  the  power  to  control  an  entity 
and  shall  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised.  However,  upon  a 
demonstration  that  options  or 
conversion  rights  held  by  non- 
controlling  principals  will  not  deprive 
the  minority  and  female  principals  of  a 
substantial  financial  stake  in  the  ventiue 
or  impair  their  rights  to  control  the 
designated  entity,  a  designated  entity 
may  seek  a  waiver  of  the  requirement 
that  the  equity  of  the  minority  and 
female  principals  must  be  calculated  on 
a  fully-diluted  basis.  The  term  minority 
includes  individuals  of  African 
American,  Hispanic-sumamed, 
American  Eskimo,  Aleut,  American 
Indian  and  Asian  American  extraction. 

(3)  Rural  telephone  companies.  A 
rural  telephone  company  is  any  local 
exchange  carrier  operating  entity4o  the 
extent  that  such  entity — 

(i)  provides  common  carrier  service  to 
any  local  exchange  carrier  study  area 
that  does  not  include  either 

(A)  any  incorporated  place  of  10,000 
inhabitants  or  more,  or  any  part  thereof, 
based  on  the  most  recently  available 
population  statistics  of  the  Bureau  of  the 
Census,  or 

(B)  any  territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area,  as  defined  by  the 
Bureau  of  the  Census  as  of  August  10. 
1993; 
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(ii)  provides  telephone  exchange 
service,  including  exchange  access,  to 
fewer  than  50,000  access  lines; 

(iii)  provides  telephone  exchange 
service  to  any  local  exchange  carrier 
study  area  with  fewer  than  100,000 
access  lines;  or 

(iv)  has  less  than  15  percent  of  its 
access  lines  in  communities  of  more 
than  50,000  on  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996. 

(4)  Affiliate,  (i)  An  individual  or 
entity  is  an  afHliate  of  an  applicant  or 
of  a  person  holding  an  attributable 
interest  in  an  applicant  if  such 
individual  or  entity — 

(A)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  applicant, 
or 

(B)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(C)  Is  directly  or  indirectly  controlled 
by  a  third  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant,  or 

(D)  Has  an  "identity  of  interest"  with 
the  applicant. 

(ii)  Nature  of  control  in  determining 
affiliation. 

(A)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example.  An  applicant  owning  50  percent 
of  the  voting  stock  of  another  concern  would 
have  negative  power  to  control  such  concern 
since  such  party  can  block  any  action  of  the 
other  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Afniiation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  to  control. 

(B)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee 
who,  be(:ause  of  his/her  position  in  die 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(C)  Control  can  arise  through 
management  positions  where  a 
concern's  voting  stock  is  so  widely 
distributed  that  no  effective  control  can 
be  established. 

Example.  In  a  corporation  where  the 
officers  and  directors  own  various  size  blocks 
of  stock  totaling  40  percent  of  the 
corporation's  voting  stock,  but  no  officer  or 


director  has  a  block  sufficient  to  give  him  or 
her  control  or  the  power  to  control  and  the 
remaining  60  percent  is  widely  distributed 
with  no  individual  stockholder  having  a 
stock  interest  greater  than  10  percent, 
management  has  the  power  to  control.  If 
persons  with  such  management  control  of  the 
other  entity  are  persons  with  attributable 
interests  in  the  applicant,  the  other  entity 
will  he  deemed  an  affiliate  of  the  applicant 

(iii)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
has  the  power  to  control  a  concern, 
persons  with  an  identity  of  interest  will 
be  treated  as  though  they  were  one 
person. 

Example.  Two  shareholders  in  Corporation 
Y  each  have  attributable  interests  in  the  same 
PCS  application.  While  neither  shareholder 
has  enough  shares  to  individually  control 
Corporation  Y.  together  they  have  the  power 
to  control  Corporation  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  interest)  are 
treated  as  though  they  are  one  person  and 
Corporation  Y  would  be  deemed  an  affiliate 
of  the  applicant. 

(A)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States.  In 
calculating  their  net  worth,  investors 
who  are  legally  separated  must  include 
their  share  of  interests  in  property  held 
jointly  with  a  spouse. 

(B)  Kinship  affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law,  brother-  or  sister-in- 
law,  step-father  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  half 
brother  or  sister.  This  presumption  may 
be  rebutted  by  showing  that  the  family 
members  are  estranged,  the  family  ties 
are  remote,  or  the  family  members  are 
not  closely  involved  with  each  other  in 
business  matters. 

Example.  A  owns  a  controlling  interest  in 
Corporation  X.  A's  sister-in-law,  B,  has  an 
attributable  interest  in  a  PCS  application. 
Because  A  and  B  have  a  presumptive  kinship 
affiliation,  A's  interest  in  Corporation  Y  is 
attributable  to  B,  and  thus  to  the  applicant, 
unless  B  rebuts  the  presumption  with  the 
necessary  showing. 


(iv)  Affiliation  through  stock 
ownership.  (A)  An  appUcant  is 
presumed  to  control  or  have  the  power 
to  control  a  concern  if  he  or  she  owns 
or  controls  or  has  the  power  to  control 
50  percent  or  more  of  its  voting  stock. 

(B)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he  or  she  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he  or  she 
owns,  controls  or  has  the  power  to 
control  is  large  as  compared  with  any 
other  outstanding  block  of  stock. 

(C)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

(v)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements  are 
generally  treated  as  though  the  rights 
held  thereunder  had  been  exercised. 
However,  an  affiliate  cannot  use  such 
options  and  debentures  to  appear  to 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  1.  If  company  B  holds  an  option 
to  purchase  a  controlling  interest  in  company 
A,  who  holds  an  attributable  interest  in  a  PCS 
application,  the  situation  is  treated  as  though 
company  B  had  exercised  its  rights  and  had 
come  owner  of  a  controlling  interest  in 
company  A.  The  gross  reveniies  of  company 
B  must  be  taken  into  account  in  determining 
the  size  of  the  applicant. 

Example  2.  If  a  large  company,  BigCo, 
holds  70%  (70  of  100  outstanding  shares]  of 
the  voting  stock  of  company  A,  who  holds  an 
attributable  interest  in  a  PCS  application,  and 
gives  a  third  party,  SmallCo,  an  option  to 
purchase  50  of  the  70  shares  owned  by 
BigCo,  BigCo  will  be  deemed  to  be  an  affiliate 
of  company  A,  and  thus  the  applicant,  until 
SmallCo  actually  exercises  its  option  to 
purchase  such  shares.  In  order  to  prevent 
BigCo  £rom  circumventing  the  intent  of  the 
rule  which  requires  such  options  to  be 
considered  on  a  fully  diluted  basis,  the 
option  is  not  considered  to  have  present 
effect  in  this  case. 

Example  3.  If  company  A  has  entered  into 
an  agreement  to  merge  with  company  B  in 
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the  future,  the  situation  is  treated  as  though 
the  merger  has  twen  place. 

(vi)  Affiliation  under  voting  trusts.  (A) 
Stxxk  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  to  any  person  who  has  the  sole 
power  to  sell  d^ch  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
will.  , 

(B)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  l^i^siness  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  la  trust  will  be  deemed 
controlled  by  tibe  grantor  or  beneficiary, 
as  appropriate. 

(C)  If  the  primary  purpose  of  a  voting 
trust,  or  siihilari  agreement,  is  to  separate 
voting  power  frbm  beneficial  ownership 
of  voting  stock  for  the  piupose  of 
shifting  controk  'of  or  the  power  to 
control  a  concam  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shi^l  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(vii)  Affiliation  thmugfi  common 
management.  Affihation  generally  arises 
where  officers.; directors,  or  key 
employees  sery^  as  the  majority  or 
otherwise  as  thia  controlUng  element  of 
the  board  of  diractors  and/or  the 
management  of  another  entity. 

(viii)  Affiliation  through  common 
facilities.  AffiUation  generally  arises 
where  one  conMm  shares  office  space 
and/or  employees  and/or  other  fadfities 
with  another  cqicem.  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  ;or  field  of  operations.  ■ 
or  where  such  ^^ncems  were  formerly 
affiUated.  and  through  these  sharing 
arrangements  onje  concern  has  control, 
or  potential  conljrol,  of  the  other 
concern.  j  i 

(ix)  AffiliationUirough  contractual 
relationships.  Affiliation  generally 
arises  where  onW  concern  is  dependent 
upon  another  cphcem  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(x)  Affiliation,  \xnder  joint  venture 
arrangements.  (A.)  A  joint  ventive  for 
size  determinatjon  purposes  is  an 
association  of  concems  and/or 
individuals,  witn  interests  in  any  degree 
or  proportion,  f^^ed  by  contract, 
express  or  impli^.  to  engage  in  and 
carry  out  a  singlj^.  specific  business 
venture  for  joinl(  profit  for  which 
purpose  they  combine  their  efforts, 
property,  mone^^j  skill  and  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducing  business  generally. 


The  determination  whether  an  entity  is 
a  joint  ventiue  is  bp.sed  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
proportionate  to  each  party's 
contribution  to  the  business  operation  is 
a  significant  factor  in  determining 
whether  the  business  operation  is  a  joint 
venture. 

(B)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each 
other.  Nothing  in  this  subsection  shall 
be  construed  to  define  a  small  business 
consortium,  for  purposes  of  determining 
status  as  a  designated  mitity,  as  a  joint 
venture  under  attribution  standards 
provided  in  this  section. 

(xi)  Exclusion  from  affiliation 
coverage.  For  purposes  of  this  section, 
Indian  tribes  or  Alaska  Regional  or 
Village  Corporations  organized  pursuant 
to  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.],  or  enUties 
owned  and  controlled  by  such  tribes  or 
corporations,  are  not  considered 
affihates  of  an  applicant  (or  licensee) 
that  is  owned  and  controlled  by  such 
tribes,  corporations  or  entities,  and  that 
otherwise  complies  with  the 
requirements  of  this  section,  except  that 
gross  revenues  derived  from  gaming 
activities  conducted  by  affifiate  entities 
pursuant  to  the  Indian  Gaming 
Regulatory  Act  (25  U.S.C.  2701  et  seq.) 
will  be  counted  in  determining  such 
appUcant's  (or  Ucensee's)  compliance 
with  the  financial  requirements  of  this 
section,  unless  such  applicant 
estabUshes  that  it  will  not  receive  a 
substantial  imfair  comf>etitive  advantage 
because  significant  legal  constraints 
restrict  the  applicant's  ability  to  access 
such  gross  revenues. 

(c)  The  Commission  may  set  aside 
specific  licenses  for  which  only  eligible 
designated  entities,  as  specified  by  the 
Commission,  may  bid. 

(d)  The  Commission  may  permit 
partitioning  of  service  areas  in 
particular  services  for  eligible 
designated  entities. 

(e)  Bidding  credits.  (1)  The 
Commission  may  award  bidding  credits 
{i.e.,  payment  discounts)  to  eligible 
designated  entities.  Competitive  bidding 
rules  applicable  to  individual  services 
will  specify  the  designated  entities 
eUgible  for  bidding  credits,  the  licenses 
for  which  bidding  credits  are  available, 
the  amounts  of  bidding  credits  and 
other  procedures. 

(2)  Size  of  bidding  credits.  A  winning 
bidder  that  qualifies  as  a  small  business 
or  a  consortium  of  small  businesses  may 
use  the  following  bidding  credits 
corresponding  to  their  respective 


average  gross  revenues  for  the  preceding 
3  years: 

(i)  Businesses  with  average  gross 
revenues  for  the  preceding  years,  3  years 
not  exceeding  $3  million  are  eligible  for 
bidding  credits  of  35  percent; 

(ii)  Businesses  with  average  gross 
revenues  for  the  preceding  years,  3  years 
not  exceeding  $15  milHon  are  eligible 
for  bidding  credits  of  25  percent;  and 

(iii)  Businesses  widi  average  gross 
revenues  for  the  preceding  years,  3  years 
not  exceeding  $40  million  are  eligible 
for  bidding  credits  of  15  percent. 

(f)  Installment  payments.  The 
Commission  may  permit  small 
businesses  (including  small  businesses 
owned  by  women,  minorities,  or  rural 
telephone  companies  that  qualify  as 
small  businesses)  and  other  entities 
determined  to  be  eligible  on  a  service- 
specific  basis,  which  are  high  bidders 
for  licenses  specified  by  the 
Commission,  to  pay  the  full  amount  of 
their  high  bids  in  installments  over  the 
term  of  their  licenses  pursuant  to  the 
following: 

(1)  Unless  otherwise  specified  by 
pubUc  notice,  each  eUgible  applicant 
paying  for  its  license(s]  on  an 
installment  basis  must  deposit  by  wire 
transfer  in  the  manner  specified  in 

§  1.2107(b)  sufficient  additional  fimds 
as  are  necessary  to  bring  its  total 
deposits  to  ten  (10)  percent  of  its 
winning  bid(s)  within  ten  (10)  days  after 
the  Commission  has  declared  it  the 
winning  bidder  and  closed  the  bidding. 
Failure  to  remit  the  required  payment 
will  make  the  bidder  liable  to  pay  a 
default  payment  pursuant  to 
§  1.2104(g)(2). 

(2)  Within  ten  (10)  days  of  the 
conditional  grant  of  the  license 
application  of  a  winning  bidder  eligible 
for  installment  payments,  the  Ucensee 
shall  pay  another  ten  (10)  percent  of  the 
high  bid,  thereby  commencing  the 
eligible  licensee's  installment  payment 
plan.  Failure  to  remit  the  required 
payment  will  make  the  bidder  liable  to 
pay  default  payments  pursuant  to 

§  1.2104(g)(2). 

(3)  Upon  grant  of  the  Ucense,  the 
Commission  will  notify  each  eligible 
licensee  of  the  terms  of  its  installment 
payment  plan  and  that  it  must  execute 
a  promissory  note  and  security 
agreement  as  a  condition  of  the 
installment  payment  plan.  Unless  other 
terms  are  specified  in  the  rules  of 
particular  services,  such  plans  will: 

(i)  Impose  interest  based  on  the  rate 
of  U.S.  Treasury  obligations  (with 
maturities  closest  to  the  duration  of  the 
license  tenn)  at  the  time  of  licensing; 

(ii)  Allow  installment  payments  for 
the  full  Ucense  term; 
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(iii)  Begin  with  interest-only 
payments  for  the  first  two  years;  and 

(iv)  Amortize  principal  and  interest 
over  the  remaining  term  of  the  license. 

(4)  A  license  granted  to  an  eligible 
entity  that  elects  installment  payments 
shall  be  conditioned  upon  the  full  and 
timely  performance  of  the  licensee's 
payment  obligations  under  the 
installment  plan. 

(i)  Any  licensee  that  fails  to  submit 
payment  on  an  installment  obligation 
will  automatically  have  an  additional 
ninety  (90)  days  in  which  to  submit  its 
required  payment  without  being 
considered  delinquent.  Any  licensee 
making  its  required  payment  during  this 
period  will  be  assessed  a  late  payment 
fee  equal  to  five  percent  (5%)  of  the 
amount  of  the  past  due  payment.  Late 
fees  assessed  imder  this  paragraph  will 
accrue  on  the  next  business  day 
following  the  payment  due  date. 
Payments  made  at  the  close  of  any  grace 
period  will  first  be  applied  to  satisfy  any 
lender  advances  as  required  imder  each 
licensee's  "Note  and  Security 
Agreement."  Afterwards,  payments  will 
be  applied  in  the  following  order^.late 
charges,  interest  charges,  principal 
payments. 

(ii)  If  any  licensee  foils  to  make  the 
required  payment  at  the  close  of  the  90- 
day  period  set  forth  in  paragraph  (i)  of 
this  section,  the  licensee  will 
automatically  be  provided  with  a 
subsequent  90-day  grace  period.  Any 
licensee  making  a  required  payment 
during  this  subsequent  period  will  be 
assessed  a  late  payment  fee  equal  to  ten 
percent  (10%)  of  the  amount  of  the  past 
due  payment.  Licensees  shall  not  be 
required  to  submit  any  form  of  request 
in  order  to  take  advantage  of  the  initial 
90-day  non-delinquency  period  and 
subsequent  automatic  90-day  grace 
period.  All  licensees  that  avail 
themselves  of  the  automatic  grace 
period  must  pay  the  required  late  fee(s), 
all  interest  accrued  during  the  non- 
delinquency  and  grace  periods,  and  the 
appropriate  scheduled  payment  with 
the  first  payment  made  following  the 
conclusion  of  the  grace  period. 

(iii)  If  an  eligible  entity  making 
installment  payments  is  more  than  one 
hundred  and  eighty  (180)  days 
delinquent  in  any  payment,  it  shall  be 
in  default. 

(iv)  Any  eligible  entity  that  submits 
an  installment  payment  after  the  due 
date  but  fails  to  pay  any  late  fee,  interest 
or  principal  at  the  close  of  the  90-day 
non-delinquency  period  and  subsequent 
automatic  grace  period  will  be  declared 
in  default,  its  license  will  automatically 
cancel,  and  will  be  subject  to  debt 
collection  procedures. 


(g)  The  Commission  may  establish 
different  upfront  payment  requirements 
for  categories  of  designated  entities  in 
competitive  bidding  rules  of  particular 
auctionable  services. 

(h)  The  Commission  may  offer 
designated  entities  a  combination  of  the 
available  preferences  or  additional 
preferences. 

(i)  Designated  entities  must  describe 
on  their  long-form  applications  how 
they  satisfy  the  requirements  for 
eligibility  for  designated  entity  status, 
and  must  list  and  summarize  on  their 
long-form  applications  all  agreements 
that  effect  designated  entity  status,  such 
as  partnership  agreements,  shareholder 
agreements,  management  agreements 
and  other  agreements,  including  oral 
agreements,  which  establish  that  the 
designated  entity  will  have  both  de 
facto  and  de  jure  control  of  the  entity. 
Such  information  must  be  maintained  at 
the  licensees'  facilities  or  by  their 
designated  agents  for  the  term  of  the 
license  in  order  to  enable  the 
Commission  to  audit  designated  entity 
eligibility  on  an  ongoing  basis. 

[])  The  Commission  may,  on  a  service- 
specific  basis,  permit  consortia,  each 
member  of  which  individually  meets 
the  eligibility  requirements,  to  qualify 
for  any  designated  entity  provisions. 

(k)  The  Commission  may,  on  a 
service-specific  basis,  permit  publicly- 
traded  companies  that  are  owned  by 
members  of  minority  groups  or  women 
to  qualify  for  any  designated  entity 
provisions. 

(1)  Audits.  (1)  Applicants  and 
licensees  claiming  eligibility  under  this 
section  shall  be  subject  to  audits  by  the 
Commission,  using  in-house  and 
contract  resources.  Selection  for  audit 
may  be  random,  on  information,  or  on 
the  basis  of  other  factors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  shori- 
form  application  (FCC  Form  175).  Such 
consent  shall  include  consent  to  the 
audit  of  the  applicant's  or  licensee's 
books,  docimients  and  other  material 
(including  accounting  procedures  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 
applicant's  or  licensee's  representations 
are,  and  remain,  accurate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  facilities,  or 
parts  thereof,  engaged  in  providing  and 
transacting  business,  or  keeping  records 
regarding  FCC-licensed  service  and 
shall  also  include  consent  to  the 
interview  of  principals,  employees, 
customers  and  suppliers  of  the 
applicant  or  licensee. 

Cm)  Gross  revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 


any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold), 
as  evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
most  recently  completed  calendar  years 
or,  if  audited  financial  statements  were 
not  prepared  on  a  calendar-year  basis, 
for  the  most  recently  completed  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  (FCC  Form  175). 
If  an  entity  was  not  in  existence  for  all 
or  part  of  the  relevant  period,  gross 
revenues  shall  be  evidenced  by  the 
audited  financial  statements  of  the 
entity's  predecessor-in-interest  or,  if 
there  is  no  identifiable  predecessor-in- 
interest,  imaudited  financial  statements 
certified  by  the  applicant  as  accurate. 
When  an  applicant  does  not  otherwise 
use  audited  financial  statements,  its 
gross  revenues  may  be  certified  by  its 
chief  financial  officer  or  its  equivalent 
and  must  be  prepared  in  accordance 
with  Generally  Accepted  Accounting 
Principles. 

11.  Section  1.2111  is  amended  by 
revising  paragraphs  (c)  and  (d)  and 
adding  paragraph  (e)  to  read  as  follows: 

§1.2111    Assignment  or  transfer  of  control: 
unjust  •nrtehment 

•        •        •        •        • 

(c)  Unjust  enrichment  payment: 
installment  financing.  (1)  If  a  licensee 
that  utilizes  installment  financing  imder 
this  section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for 
installment  payments,  the  licensee  must 
make  full  payment  of  the  remaining 
unpaid  principal  and  any  unpaid 
interest  accrued  through  the  date  of 
assignment  or  transfiar  as  a  condition  of 
approval. 

(2)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ownership 
structiue  that  would  result  in  the 
licensee  losing  eligibility  for  installment 
payments,  the  licensee  shall  first  seek 
Commission  approval  and  must  make 
full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  such  change 
as  a  condition  of  approval.  A  licensee's 
(or  other  attributable  entity's)  increased 
gross  revenues  or  increased  total  assets 
due  to  nonattributable  equity 
investments,  debt  financing,  revenue 
from  operations  or  other  investments, 
business  development  or  expanded 
service  shall  not  be  considered  to  result 
in  the  licensee  losing  eligibility  for 
installment  payments. 

(3)  If  a  licensee  seeks  to  make  any 
change  in  ownership  that  would  result 
in  the  licensee  qualifying  for  a  less 
favorable  installment  plan  imder  this 
section,  the  licensee  shall  seek 
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Commission  approval  and  must  adjust 

its  payment  pUn  to  reflect  its  new 
eligibility  statiik.  A  licensee  may  not 

switch  its  payinent  plan  to  a  more 

favorable  plant  j 

(d)  Unjust  entichment  payment: 
bidding  creditk\  (1)  A  hcensee  that 
utilizes  a  bidding  credit,  and  that  during 
the  initial  term  seeks  to  assign  or 
transfer  control  of  a  license  to  an  entity 
that  does  not  ipeet  the  eligibility  criteria 
for  a  bidding  c^dit,  will  be  required  to 
reimburse  the  U.S.  Government  for  the 
amoimt  of  the  bidding  credit,  plus 
interest  based  on  the  rate  for  ten  year 
U.S.  Treasury  pbhgations  applicable  on 
the  date  the  lid^iise  was  granted,  as  a 
condition  of  Cohimission  approval  of 
the  assignment  or  transfer.  If,  within  the 
initial  term  of  tl^e  license,  a  licensee  that 
utilizes  a  bidduig  credit  seeks  to  assign 
or  transfer  control  of  a  license  to  an 
entity  that  is  eligible  for  a  lower  bidding 
credit,  the  difie^nce  between  the 
bidding  credit  obtained  by  the  assigning 
party  and  the  bidding  credit  for  which 
the  acquiring  pj$rty  would  quaUfy,  plus 
interest  based  o^  the  rate  for  ten  year 
U.S.  treasury  obligations  applicable  on 
the  date  the  license  is  granted,  must  be 
paid  to  the  U.S^  {Government  as  a 
condition  of  Cooamission  approval  of 
the  assignment!  6r  transfer.  If.  within  the 
initial  term  of  the  license,  a  licensee  that 
utilizes  a  biddi|i|g  credit  seeks  to  make 
any  ownership  dhange  that  would  result 
in  the  licensee  losing  eligibility  for  a 
bidding  credit  (or  qualifying  for  a  lower 
bidding  credit i.  the  amount  of  the 
bidding  credit  dor  the  difference 
between  the  bidding  credit  originally 
obtained  and  the  bidding  credit  for 
which  the  restructured  licensee  would 
qualify),  plus  ii^^erest  based  on  the  rate 
for  ten  year  U.SJ.  {treasury  obligations 
applicable  on  thfe  date  the  license  is 
granted,  must  be  paid  to  the  U.S. 
Government  as  a  condition  of 
Commission  approval  of  the  assignment 
or  transfer.        i 

(2)  Payment  schedule,  (i)  The  amount 
of  pa)nnents  made  pursuant  to 
paragraph  (d)(1)  of  this  section  will  be 
reduced  over  tiihe  as  follows: 

(A)  A  transfer  in  the  first  two  years  of 
the  lifcense  term  will  result  in  a 
forfeiture  of  100  percent  of  the  value  of 
the  bidding  cre4u  ^r  in  the  case  of  very 
small  businessetitransferring  to  small 
businesses,  100  percent  of  the  difference 
between  the  bidding  credit  received  by 
the  former  and  the  bidding  credit  for 
which  the  latter  is  eligible); 

(B)  A  transfers^  year  3  of  the  license 
term  will  result  th  a  forfeiture  of  75 
percent  of  the  vi !  ue  of  the  bidding 
credit; 

(C)  A  transfer  L  i  year  4  of  the  license 
term  will  result  ip  a  forfeiture  of  50 
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percent  of  the  value  of  the  bidding 
credit; 

(D)  A  transfer  in  year  5  of  the  license 
term  will  result  in  a  forfeiture  of  25 
percent  of  the  value  of  the  bidding 
credit;  and 

(E)  for  a  transfer  in  year  6  or 
thereafter,  there  will  be  no  payment. 

(ii)  These  payments  will  have  to  be 
paid  to  the  United  States  Treasury  as  a 
condition  of  approval  of  the  assignment, 
transfer,  or  ownership  change. 

(e)  Unjust  enrichment:  partitioning 
and  disaggregation.  (1)  Installment 
payments.  Licensees  making  installment 
payments,  that  partition  their  licenses  or 
disaggregate  their  spectrum  to  entities 
not  meeting  the  eligibility  standards  for 
instalhnent  payments,  will  be  subject  to 
the  provisions  concerning  unjust 
enrichment  as  set  forth  in  this  section. 

(2)  Bidding  credits.  Licensees  that 
received  a  bidding  credit  that  partition 
their  licenses  or  disaggregate  their 
spectrum  to  entities  not  meeting  the 
eligibility  standards  for  such  a  bidding 
credit,  will  be  subject  to  the  provisions 
concerning  imjust  enrichment  as  set 
forth  in  this  section. 

(3)  Apportioning  unjust  enrichment 
payments.  Unjust  enrichment  payments 
for  partitioned  license  areas  shall  be 
calculated  based  upon  the  ratio  of  the 
population  of  the  partitioned  license 
area  to  the  overall  population  of  the 
license  area  and  by  utilizing  the  most 
recent  census  data.  Unjust  enrichment 
payments  for  disaggregated  spectrum 
shall  be  calculated  based  upon  the  ratio 
of  the  amount  of  spectrum  disaggregated 
to  the  amount  of  spectrum  held  by  5ie 
licensee. 

12.  Section  1.2112  is  added  to  read  as 
follows: 

S  1.21 12    Ownership  disclosur* 
requirements  for  short-  and  long-form 
applications. 

(a)  Each  application  for  a  license  or 
authorization  or  for  consent  to  assign  or 
transfer  control  of  a  license  or 
authorization  shall  disclose  fully  the 
real  party  or  parties  in  interest  and  must 
include  in  an  exhibit  the  following 
information: 

(1)  A  list  of  any  FCC-regulated 
business  10  percent  or  more  of  whose 
stock,  warrants,  options  or  debt 
securities  are  owned  by  the  applicant  or 
an  officer,  director,  attributable 
stockholder  or  key  management 
personnel  of  the  applicant.  This  list 
must  include  a  description  of  each  such 
business's  principal  business  and  a 
description  of  each  such  business's 
relationship  to  the  applicant; 

(2)  A  hst  of  any  party  holding  a  10 
percent  or  greater  interest  in  the 


appHcant,  including  the  specific  amount 
of  the  interest; 

(3)  A  list  of  any  party  holding  a  10 
percent  or  greater  interest  in  any  entity 
holding  or  applying  for  any  FCC- 
regulated  business  in  which  a  10 
percent  or  more  interest  is  held  by 
another  party  which  holds  a  10  percent 

.  or  more  interest  in  the  applicant  (e.g..  If 
company  A  owns  10  percent  of 
Company  B  (the  applicant)  and  10 
percent  of  Company  C  then  Companies 
A  and  C  must  be  Usted  on  Company  B's 
apolication; 

(4)  A  list  of  the  names,  addresses,  and 
citizenship  of  any  party  holding  10 
piercent  or  more  of  each  class  of  stock, 
warrants,  options  or  debt  securities 
together  with  the  amoimt  and 
percentage  held; 

(5)  A  list  of  the  names,  addresses,  and 
citizenship  of  all  controUing  interests  of 
the  applicants,  as  set  forth  in  §  1.2110; 

(6)  In  the  case  of  a  general 
partnerships,  the  name,  address  and 
citizenship  of  each  partner,  and  the 
share  or  interest  participation  in  the 
partnership; 

(7)  In  the  case  of  a  limited 
partnerships,  the  namet  address  and 
citizenship  of  each  limited  partner 
whose  interest  in  the  appUcant  is  equal 
to  or  greater  than  10  percent  (as 
calculated  according  to  the  percentage 
of  equity  paid  in  and  the  percentage  of 
distribution  of  profits  and  losses); 

(8)  In  the  case  of  a  limited  liability 
corporation,  the  name,  address  and 
citizenship  of  each  of  its  members;  and 

(9)  A  list  of  all  parties  holding 
indirect  ownership  interests  in  the 
applicant,  as  determined  by  successive 
multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical 
ownership  chain,  that  equals  10  percent 
or  more  of  the  appUcant.  except  fiiat  if 
the  ownership  percentage  for  an  interest 
in  any  link  in  the  chain  exceeds  50 
percent  or  represents  actual  control,  it 
shall  be  treated  and  reported  as  if  it 
were  a  100  percent  interest. 

(b)  In  admtion  to  the  information 
required  under  paragraph  (a)  of  this 
section,  each  applicant  for  a  license  or 
authorization  claiming  status  as  a  small 
business  shall,  as  an  exhibit  to  its  long- 
form  application: 

(1)  Disclose  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  1.2110.  for  each  of 
the  following:  the  applicant  and  its 
affiliates,  the  applicant's  attributable 
investors,  affihates  of  its  attributable 
investors,  and.  if  a  consortium  of  small 
businesses,  the  members  comprising  the 
consortium; 

(2)  List  and  summarize  all  agreements 
or  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
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text  of  such  agreements  and 
instruments)  that  support  the 
applicant's  eligibility  as  a  small 
business  imder  the  applicable 
designated  entity  provisions,  including 
the  establishment  of  de  facto  and  de  jure 
control;  such  agreements  and 
instruments  include  articles  of 
incorporation  and  bylaws,  shareholder 
agreements,  voting  or  other  trust 
agreements,  franchise  agreements,  and 
any  other  relevant  agreements 
(including  letters  of  intent),  oral  or     • 
written;  and 

(3)  List  and  summarize  any  investor 
protection  agreements,  including  rights 
of  first  refusal,  supermajority  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fire  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  committees. 

13.  Section  1.2113  is  added  to  read  as 
follows: 

§1.2113    Construction  prior  to  grant  of 
appiicaUon. 

Subject  to  the  provisions  of  this 
section,  applicants  for  licenses  awarded 
by  competitive  bidding  may  construct 
facilities  to  provide  service  prior  to 
grant  of  their  applications,  but  must  not 
operate  such  facilities  until  the  FCC 
grants  an  authorization.  If  the 
conditions  stated  in  this  section  are  not 
met,  applicants  must  not  begin  to 
construct  facilities  for  licenses  subject  to 
competitive  bidding. 

(a)  When  applicants  may  begin 
construction.  An  applicant  may  begin 
construction  of  a  facility  upon  release  of 
the  Public  Notice  Usting  the  post- 
auction  long-form  application  for  that 
facility  as  acceptable  for  filing. 

(b)  Notification  to  stop.  If  the  FCC  for 
any  reason  determines  that  construction 
should  not  be  started  or  should  be 
stopped  while  an  application  is 
pending,  and  so  notifies  the  applicant, 
orally  (followed  by  written 
confirmation)  or  in  writing,  the 
applicant  must  not  begin  construction 
or,  if  construction  has  begxm,  must  stop 
construction  immediately. 

(c)  Assumption  of  risk.  Applicants 
that  begin  construction  pursuant  to  this 
section  before  receiving  an 
authorization  do  so  at  their  own  risk 
and  have  no  recourse  against  the  United 
States  for  any  losses  resulting  ft-om: 

(1)  Applications  that  are  not  granted; 

(2)  Errors  or  delays  in  issuing  public 
notices; 

(3)  Having  to  alter,  relocate  or 
dismantle  the  facility;  or 

(4)  Incurring  whatever  costs  may  be 
necessary  to  bring  the  facility  into 
compliance  with  applicable  laws,  or 
FCC  rules  and  orders. 


(d)  Conditions.  Except  as  indicated, 
all  pre-grant  construction  is  subject  to 
the  following  conditions: 

(1)  The  application  does  not  include 
a  request  for  a  waiver  of  one  or  more 
FCC  rules; 

(2)  For  any  construction  or  alteration 
that  would  exceed  the  requirements  of 
§  17.7  of  this  chapter,  the  licensee  has 
notified  the  appropriate  Regional  Office 
of  the  Federal  Aviation  Administration 
(FAA  Form  7460-1),  filed  a  request  for 
anteima  height  clearance  and 
obstruction  marking  and  lighting 
specifications  (FCC  Form  854)  with  the 
FCC,  PRB,  Support  Services  Branch, 
Gettysburg,  PA  17325; 

(3)  The  applicant  has  indicated  in  the 
application  that  the  proposed  facility 
would  not  have  a  significant 
environmental  effect,  in  accordance 
with  §§  1.1301  through  1.1319; 

(4)  Under  appUcable  international 
agreements  and  rules  in  this  part, 
individual  coordination  of  the  proposed 
channel  assignment(s)  with  a  foreign 
administration  is  not  required;  and 

(5)  Any  service-specific  restrictions 
not  listed  herein. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

14.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2.  4,  201-205.  208,  215, 
218,  303.  307,  313,  403.  404,  410,  602,  48 
Stat,  as  amended,  1064, 1066, 1070-1073, 
1076,  1077, 1080, 1082. 1083,  1087,  1094, 
1098, 1102;  47  U.S.C  151, 154,  201-205,  208. 
215,  218,  303,  307,  313,  314,  403,  404,  602; 
47  U.S.C.  552,  554,  unless  otherwise  noted. 

15.  Section  21.959  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§21.959    Withdrawal,  default,  and 
disqualification. 

*  »        *        »        • 

(a)  •  •  * 

(2)  Default  or  disqualification  after 
close  of  auction.  See  §  1.2104  (g)(2)  of 
this  chapter. 

»        *        •        *        * 

16.  Section  21.960  is  amended  by 
revising  paragraphs  (b)(4)  and  (d)(1)  to 
read  as  follows: 

§  21 .960    Designated  entity  prdvisions  for 
MOS. 

*  *         »         •         * 

(b)*  *  * 

(4)  Conditions  and  obligations.  See 
§  1.2110(f)(4)  of  this  chapter. 

***** 

(d)  *  *  * 

(1)  Unjust  enrichment.  See  §  1.2111  of 
this  chapter. 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

17.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sections  154,  301, 
302,  303,  and  332,  unless  otherwise  noted 

18.  Section  24.304  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§24.304    Withdrawal,  default  and 
disqualification  penalties. 

(a)*  •  * 

(2)  Default  or  disqualification  after 
close  of  auction.  See  §  1.2104(g)(2)  of 
this  chapter. 
**••»■ 

19.  Section  24.309  is  amended  by 
revising  paragraphs  (b)  and  (f)  to  read  as 
follows: 

§24.309    Designated  entitles 

(b)  Designated  entities  will  be  eligible 
for  certain  special  narrowband  PCS 
provisions  as  follows: 

(1)  Installment  payments,  (i)  Small 
businesses,  including  small  businesses 
owned  by  members  of  minority  groups 
and  women,  will  be  eligible  to  pay  the 
full  amount  of  their  winning  bids  on 
any  regional,  MTA  or  BTA  license  in 
installments  over  the  term  of  the  license 
pursuant  to  the  terms  set  forth  in 

§  1.2110(g)  of  this  chapter. 

(ii)  Businesses  owned  by  members  of 
minority  groups  and  women  that  are 
winning  bidders  for  the  regional 
licenses  indicated  by  an  (**)  in  §  24.129 
may  pay  the  full  amount  of  their 
winning  bids  (less  the  applicable 
bidding  credit  and  down  payment)  in 
installments  with 

(A)  Interest  imposed  based  on  the  rate 
for  ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  license  is 
granted,  plus  2.5  percent; 

(B)  Interest-only  payments  for  the  first 
two  years;  and 

(C)  Principal  and  interest  pajrments 
amortized  over  the  remaining  eight 
years  of  the  license. 

(2)  Bidding  credits.  Businesses  owned 
by  member  of  minority  groups  and  » 
women,  including  small  businesses 
owned  by  members  of  minority  groups 
and  women,  will  be  eligible  for  a 
twenty-five  (25)  percent  bidding  credit 
when  bidding  on  the  following  licenses: 

(i)  The  nationwide  licenses  on 
Channel  5,  Chaimel  8  and  Channel  11; 
and 

(ii)  All  MTA  licenses  on  Channel  19, 
Channel  22,  Channel  24;  and 

(iii)  All  BTA  licenses  on  Channel  26. 
This  bidding  credit  will  reduce  by  25 
percent  the  bid  price  that  businesses 
owned  by  members  of  minority  groups 
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and  women  will  be  required  to  pay  to 
obtain  a  license.  Businesses  owned  by 
women  and/or  kninorities,  including 
small  businesses  owned  by  women  and/ 
or  minorities  will  be  eligible  for  a  forty 
(40)  percent  bidding  credit  when 
bidding  on  allji^onal  Ucenses  on 
Channel  13  and  Channel  17.  In  §  24.129, 
the  licenses  that  will  be  eUgible  for  25 
percent  bidding  credits  are  indicated  by 
an  (*);  the  licenses  that  will  be  eligible 
for  40  percent  If  idding  credits  are 
indicated  by  ah  (**). 
*        •        •    , ,  *        p 

(f)  Unjustenrichment.  Designated 
entities  using  installment  payments, 
bidding  credits  or  tax  certificates  to 
obtain  a  narrow4>and  PCS  Ucense  will  be 
subject  to  the  unjust  enrichment 
provisions  contained  in  §  1.2111  of  this 
chapter. 

20.  Section  24.704  is  amended  by 
revising  paragmph  (a)(2)  to  read  as 
follows: 

124.704   Wlth(»l«Ml.de(Mittand 
dtoquaHflcation  MfMNies. 

(a)*  •  •      l| 

(2)  Default  ohdisqualification  after 
close  ofauctio^^  See  §  1.2104(g)(2)  of 
this  chapter. 


21.  Section 
revising^ 
as  follows 


1.711  is  amended  by 
)hs  (b)  and  (c)  to  read 


§24.711    UpfrnM  payments,  down 
payments  and  iiMMIment  payments  for 
licenses  for  freqitMicy  Blocfc  C. 

*       •        »        •        • 

(b)  Installment  payments.  Each 
eligible  licensee  of  frequency  Block  C  or 
F  may  pay  the  remaining  90  percent  of 
the  net  auction  ^rice  for  the  Ucense  in 
installment  payi^ents  pursuant  to 
§  1.2110(g)  of  this  chapter  and  under  the 
following  terms: 

(1)  For  an  elidble  licensee  with  g^ss 
revenues  exceeding  $75  million 
(calculated  in  acpordance  with 

§  24.709(a)(2)  and  (b))  in  each  of  the  two 
preceding  years  (calculated  in 
accordance  with  §  24.720(f)),  interest 
shall  be  imposed  based  on  the  rate  for 
ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  Ucense  is 
granted,  plus  3.6  percent;  payments 
shall  include  both  principal  and  interest 
amortized  over  the  term  of  the  Ucense. 

(2)  For  an  eUgible  Ucensee  with  gross 
revenues  not  exceeding  $75  milUon 
(calculated  in  actordance  with 

§  24.709(a)(2)  ahd  (b))  in  each  of  the  two 
preceding  years,  interest  shall  be 
imposed  based  pn  the  rate  for  ten-year 
U.S.  Treasury  obligations  applicable  on 
the  date  the  license  is  granted,  plus  2.5 
percent;  payments  shall  include  interest 
only  for  the  first  year  and  payments  of 


interest  and  principal  amortized  over 
the  remaining  nine  yeara  of  the  Ucense 
term. 

(3)  For  an  eUgible  Ucensee  that 
quaUfies  as  a  Small  business  or  as  a 
consortium  of  small  businesses,  interest 
shall  be  imposed  based  on  the  rate  for 
ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  Ucense  is 
granted,  plus  2.5  percent;  payments 
shall  include  interest  only  for  the  first 
two  years  and  payments  of  interest  and 
principal  amortized  over  the  remaining 
eight  yeara  of  the  Ucense  term. 

(4)  For  an  eligible  Ucensee  that 
quaUfies  as  a  business  owned  by 
membera  of  minority  groups  and/or 
women,  interest  shaU  be  imposed  based 
on  the  rate  for  ten-year  U.S.  Treasury 
obUgations  applicable  on  the  date  the 
Ucense  is  granted;  payments  shall 
include  interest  only  for  the  first  three 
yeara  and  payments  of  interest  and 
principal  amortized  ovw  the  remaining 
seven  yeara  of  the  Ucense  term. 

(5)  For  an  eUgible  Ucensee  that 
quaUfies  as  a  smaU  business  owned  by 
membera  of  mincHity  groups  and/or 
women  or  as  a  consortium  of  small 
business  owned  by  membera  of  minority 
groups  and/or  women,  interest  shall  be 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obligations  appUcable  on 
the  date  the  license  is  granted;  payments 
shall  include  interest  only  for  the  first 
six  yeara  and  payments  of  interest  and 
principal  amortized  over  the  remaining 
four  yeara  of  the  Ucense  term. 

(c)  Unjust  enrichment  See  §  1.2111  of 
this  chapter. 

22.  Section  24.712  is  amended  by 
adding  paragraph  (c)  to  read  as  foUows: 

124.712   Bidding  credits  tor  llcansss  tor 
firsqueney  Block  C. 

*        •        *        •       • 

(c)  Unjust  enrichment  See  §  1.2111  of 
this  chapter. 

23.  Section  24.716  is  amended  by 
revising  paragraph  (c)  and  (d)  to  read  as 
follows: 

124.716  Upfront  payments,  down 
payments,  snd  InstsHment  psyments  for 
licenses  for  frequency  Biodc  F. 

(c)  Late  installment  payments.  See 
§  1.2110(f)(4)  of  this  chapter. 

(d)  Unjust  enrichment  See  §  1.2111  of 
this  chapter. 

24.  Section  24.717  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

124.717  Bidding  credits  for  licenses  for 
frsqusncy  Biocic  F. 

•        •        •        •        • 

(c)  Unjust  enrichment  See  §  1.2111  of 
this  chapter. 


PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

25.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sections  154, 301, 
302,  303.  307,  309  and  332,  unless  otherwise 
noted. 

26.  Section  27.203  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{27.203    Withdrawal,  default  snd 
disquaHflcatlon  payments. 

(b)  Default  or  disqualification  after 
close  of  auction.  See  §  1.2104(g)(2)  of 
this  chapter. 

27.  Section  27.209  is  amended  by 
revising  paragraph  (d)  to  read  as 
foUows: 

{27.209    Designatsd sntWas;  bidding 
credits;  unjust  enrlchmenL 

•        •        •        •        • 

(d)  Unjust  enrichment  See  §  1.2111  of 
this  chapter. 

PART  9fr-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

28.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4, 251-2,  303. 309  and 
332, 48  Stat.  1066. 1082,  as  amended:  47 
U.S.C  154,  251-2.  303.  309  and  332,  unless 
otherwise  noted. 

29.  Section  90.805  is  amended  by 
revising  paragraph  .(c)  to  read  as  foUows: 

{  90.80S   Withdrawal,  default  aid 
disqualification  payments. 

(c)  Default  or  disqualification  after 
close  of  auction.  See  §  1.2104  (g)(2)  of 
this  chapter. 

30.  Section  90.812  is  amended  by 
revismg  paragraphs  (a)  and  (b)  to  read 
as  follows: 

{0a812    installment  payments  for 
lloenssss  won  by  smaM  businssass. 

(a)  Installment  payments.  See 
§  1.2110(f)(4)  of  this  chapter. 

(b)  Unjust  enrichment  See  %  1.2111(c) 
of  this  chapter. 

PART  95— PERSONAL  RADIO 
SERVICES 

31.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat  1066, 
1082,  as  amended;  47  U.S.C  154, 303. 

32.  Section  95.816  is  amended  by 
revising  paragraphs  (c)(6)  and  (e)  to  read 
as  foUows: 


{96.816   Competitive  biddkig 
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(c)*  *  * 

(6)  Default  or  disqualification.  See 
%  1.2104  (g)(2)  of  this  chapter. 

•  •        •        •        • 

(e)  Unjust  enrichment.  See  §  1.2111  of 
this  chapter. 

*  *        *        «        « 

IFR  Doc.  98-823  Filed  1-14-98;  8:45  am) 
BNXMQ  CODE  t712-01-4> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  97-183;  RM-0119] 

Radio  Broadcasting  Services; 
UiKlsliorg,  KS 

AQBICY:  Federal  Commimications 

Commission. 

ACTKM:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Michael  D.  Law,  allots 
Channel  269C3  to  Lindsborg,  Kansas,  as 
the  commimity's  second  local  FM 
service.  See  62  FR  45785,  August  29, 
1997.  Channel  269C3  can  be  allotted  to 
Lindsborg  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.6  kilometers  (5.4  miles) 
north  in  order  to  avoid  short-spacing 
conflicts  with  the  licensed  operations  of 
Station  KFDI-FM,  Channel  267C, 
Wichita,  Kansas:  Station  KVOE-FM, 
Channel  269A,  Emporia,  Kansas;  and 
Station  KZSN-FM,  Channel  271C, 
Hutchinson,  Kansas.  The  coordinates  for 
Channel  269C3  at  Lindsborg  are  38-39- 
03  NL  and  97-42-12  WL.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  23, 1998.  A 
fiUng  window  for  Channel  269C3  at 
Lindsborg.  Kansas,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  ^s  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biueau,  (202) 
418-2180. 

SUPPLBNENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-183, 
adopted  December  17, 1997,  and 
released  January  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 


3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  pf  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303,  334,  336. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Kansas,  is  amended 
by  adding  Channel  269C3  at  Lindsborg. 

Federal  Communications  Commission. 

John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  98-1030  Filed  1-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PIIM  Doelwt  Na  97-184;  RM-9120) 

Radio  Broadcasting  Servicas;  New 
Augusta,  MS 

AGBCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Community  Broadcasting 
Company,  allots  Channel  269A  to  New 
Augusta,  Mississippi,  as  the 
commiuiity's  first  local  aural 
transmission  service.  See  62  FR  45784, 
August  29, 1997.  Channel  269A  can  be 
allotted  to  New  Augusta,  Mississippi,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.8  kilometers  (4.9  miles)  northwest  in 
order  to  avoid  a  short-spacing  conflict 
with  the  site  specified  in  Station 
WTKX-FM's  construction  permit  for 
Channel  268C,  Pensacola,  Florida.  The 
coordinates  for  Channel  269A  at  New 
Augusta  are  31-13-41  NL  and  89-06-47 
WL.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  23, 1998.  A 
filing  window  for  Chaimel  269A  at  New 
Augusta,  Mississippi  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biireau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-184. 
adopted  December  17, 1997,  and 
released  January  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Antfaority:  47  U.S.C  154. 303,  334, 336. 

173.202    [Amendetq 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  New  Augusta, 
Channel  269A. 

Federal  Commimications  Commission. 

John  A.  KarooKM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-1029  Filed  1-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-66;  RM-e002] 

Radio  Broadcasting  Sarvicea; 
Chawelah,WA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  LifeTalk  Broadcasting 
Association,  allots  Channel  *274C3  at 
Chewelah,  Washington,  and  reserves  the 
channel  for  noncommercial  educational 
use  as  the  community's  first  local  aural 
transmission  service.  See  62  FR  7981, 
February  21, 1997.  Charmel  •274C3  can 
be  allotted  to  Chewelah  in  compliance 
with  the  Commission's  minimiim 
distance  separation  requirements  with  a 
site  restriction  of  21.8  kilometers  (13.6 
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miles)  southwest  to  avoid  a  short- 
spacing  to  the  vacant  allotment  site  for 
Channel  275B,  Creston,  British 
Colimibia.  The  coordinates  for  Channel 
•274C3  at  Chewelah  are  North  Latitude 
48-08-45  and  West  Longitude  117-56- 
09.  Since  Chewelah  is  located  within 
320  kilometers  {200  miles)  of  the  U.S.- 
Canadian bordietr,  conaurence  of  the 
Canadian  goveitunent  has  been 
obtained.  With  this  action,  this 
proceeding  is  tarminated. 
EFFECTIVE  DATE:  February  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-65, 
adopted  Deceniber  24, 1997,  and 
released  Janua^  9, 1998.  The  full  text 
of  this  Commisaion  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington.  DC;  20036. 

List  crfSubjects  in  47  CFR  Part  73 

Radio  broadcjKting. 

Part  73  of  Titl^  47  of  the  Code  of 
Federal  Regulatiipns  is  amended  as 
follows: 

PART73— [AM^DED] 

1.  The  authority  citation  for  Part  73 
continues  to  reM  as  follows: 

Authority:  47  ll.fe.C.  154,  303.  334,  336. 

{73.202    [Amen^ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imdbr  Washington,  is 
amended  by  adding  Chewelah,  Channel 
•274C3. 

Federal  CommunlQBtions  Commission. 
John  A.  Karousos* 

Chief,  AlIocationsiBmnch,  Policy  and  Rules 
Division,  Mass  Meif^a  Bureau. 
(PR  Doc.  98-1028  Piled  1-14-98;  8:45  am) 
nUMQ  CODE  CTia-OI^ 


ACnON:  Final  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9>i^;  RM-8M8] 

Radio  Broadcasting  Services; 
Westport,  WA 


summary:  The  Commission,  at  the 
request  of  Chehalis  Broadcasting 
Company,  allots  Channel  267A  at 
Westport,  Washington,  as  the 
community's  first  local  aural 
transmission  service.  See  62  FR 10011, 
March  5, 1997.  Channel  267A  can  be 
allotted  to  Westport  in  compUance  with 
the  Commission's  Tninimnm  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  267A  at  Westport  are  North 
Latitude  46-53-24  and  West  Longitude 
124-06-06.  Since  Westport  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  February  23, 1998.  A 
filing  window  for  Channel  267A  at 
Westport,  Washington,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the      *    . 
Commission  in  a  subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-83, 
adopted  December  17, 1997,  and 
released  January  9, 1998.  The  full  text 
of  this  Commission,  decision  is  available 
for  ins])ection  and  copying  during 
normal  business  hoius  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


Federal  Communications  Commission. 

John  A.  KarouMM, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-1027  Filed  1-14^8;  8:45  am] 

MUJNO  OOCE  tn2-ei-p 


AGENCY:  Federal 
Commission. 


Communications 


PART  73— [AMENDED]      • 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 

f  73.202    [AmendMQ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Westport.  Channel 
267A. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  97-44;  RM-SST^ 

Radio  Broadcasting  Services;  MHIs, 
WY 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Mountain  Tower 
Broadcasting,  allots  Channel  288A  at 
Mills,  Wyoming,  as  the  community's 
first  local  aiu^  transmission  service. 
See  62  FR  5791,  February  7. 1997. 
Channel  288A  can  be  allotted  to  Mills 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  dty  reference 
coordinates.  The  coordinates  for 
Channel  288A  at  Mills  are  North 
Latitude  42-50-24  and  West  Longitude 
106-22-06.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  February  23, 1998.  A 
filing  window  for  Channel  288A  at 
Mills,  Wyoming,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLBNENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Reftort 
and  Order,  MM  Docket  No.  97-44, 
adopted  December  17, 1997,  and 
released  Januairy  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Sti«et,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303,  334.  336. 

S73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Mills.  Channel  288A. 

Federal  Ck>nununications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  9»-l  026  Filed  1-14-98;  8:45  am)  -  ^ 
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This  section  of  thej  NOERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


t 


DEPARTMENT  <]f  AGRICULTURE 

Grain  Inspection  Packers  and 
Stockyards  Adi^ipnistration 

7CFRPart868 

RIN  No.  0680-^0^ 

General  Regulalibns  and  Standards  for 
Certain  Agricultural  Commodities 

agency:  Grain  l4spection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Proposed  ifule. 

SUMMARY:  The  Gtiin  Inspection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  to  aittend  the  regulations 
imder  the  Agricijlhiral  Marketing  Act 
(Act)  of  1946  to  tU^ow  GIPSA  and  State 
cooperators  to  usd  contractors  to 
perform  specified  inspection  services. 
GIPSA  has  determined  that  private 
firms,  institutions,  and  individuals, 
worldng  under  contract  with  GIPSA 
field  offices  and  State  cooperatora  may 
be  able  to  perform  some  inspection 
services,  at  certain  locations,  more 
effectively  or  at  less  cost  than  if  those 
services  were  peilfbrmed  by  Department 
or  State  employees.  Consequently, 
GIPSA  is  proposing  to  amend  the 
regulations  to  allow  GIPSA  and  State 
cooperators  to  cotAract  for  service  woiic 
and  to  license  individual  contractors 
and  those  employed  by  contractora. 

DATES:  Comments  must  be  received  on 
or  before  March  18, 1998. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  USDA, 
GIPSA,  ART,  Stoji  3649,  Washington, 
DC  20250-3649:  FAX  (202)  720-4628. 
All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0623.  USDA  Soutti  Building.  1400 
Independence  Avienue,  SW., 
Washington,  DC,  during  regular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFO^HATION  CONTACT: 
George  Wollam,  atjdress  same  as  above, 
telephone  (202)  720-O292. 


SUPPLBMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regtilations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  .to  the  provisions  of  this  rule 
or  application  of  its  provisions. 

Effects  on  Small  Entities 

GIPSA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  GIPSA  believes  that 
allowing  contracts  with  private  firms, 
institutions,  individuals,  and  others  for 
inspection  work  will  foster  more  cost- 
effective  operations.  Many  users  of  the 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act.  For  example,  the  primary  user  of 
pulse  inspection  services  is  the  U.S. 
government.  It  is  estimated  that  between 
80  and  90  percent  of  all  inspections  are 
performed  (directly  or  indirectly)  at  the 
request  of  either  the  USDA's  Farm 
Service  Agency  or  Foreign  Agricultural 
Service,  or  the  U.S.  Agency  for 
International  Development.  The 
proposed  change  would  allow  GIPSA 
and  the  13  State  cooperators  to  use 
contractors  to  perform  specified 
inspection  services.  Currently,  contract 
samplers  are  used  by  both  GIPSA  and 
State  cooperators  which' has  resulted  in 
reduced  operating  expenses  and,  in 
many  cases,  quicker  services  to 
applicants  for  services.  It  is  expected 
that  this  action  would  result  in  similar 
benefits. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 


chapter  35),  the  information  collection 
and  recordkeeping  requirements  in  part 
868  have  been  approved  previously  by 
0MB  and  assigned  0MB  No.  0580- 
0013. 

Background 

GIPSA  is  committed  to  carrying  out 
its  statutory  and  regulatory  mandates  in 
a  cost  effective  manner  that  best  serves 
the  public  interest.  Concurrently,  GIPSA 
is  constantly  seeking  ways  to  reduce  the 
cost  of  providing  official  services, 
without  reducing  the  quality  of  that 
service.  One  measure  that  has  proven 
effective  is  the  use  of  contract  samplere 
at  outlying  service  points  or  diuing 
periods  of  peak  demand.  By  judiciously 
using  contract  samplers,  GIPSA  field 
offices  and  State  cooperators  have  been 
able  to  reduce  their  operating  expenses 
and.  in  many  cases,  provide  quicker 
service  to  their  applicants  for  services. 
GIPSA  believes  that  contract  inspections 
may  be  equally  beneficial  in  certain 
situations;  e.g.,  providing  quality 
inspections  on  an  intermittent  basis  at 
geographically  isolated  service  points. 
Additionally,  GIPSA  feels  that  allowing 
GIPSA  and  State  cooperators  to  contract 
with  private  firms,  institutions, 
individuals,  and  others  for  inspection 
work  will  foster  more  cost-effective 
operations,  which  in  turn,  may  lessen 
the  need  for  future  fee  increases.  ■ 

The  Act  of  1946,  as  amended, 
provides  authority  to  the  Secretary  of 
Agriculture  to  enter  into  contracts  and 
agreements  with  States  and  agencies  of 
States,  private  firms,  institutions,  and 
individuals  for  the  purpose  of 
performing  specified  inspection 
services.  According  to  section 
868.1(b)(23)  of  the  regulations,  such 
services  may  include  "applying  such 
tests  and  making  examinations  of  a 
commodity  and  records  by  official 
personnel  as  may  be  necessary  to 
determine  the  kind,  class,  grade,  other 
quality  designation,  the  quantity,  or 
condition  of  commodity;  p>erforming 
condition  of  container,  carrier  stowage 
examination;  and  any  other  services  as 
related  to  commodities,  as  necessary; 
and  issuing  an  inspection  certificate." 
However,  section  868.80(a)(1)  of  the 
regulations  states  that  only  persons 
employed  by  a  cooperator  may  be 
licensed  to  inspect  commodities  or  to 
perform  related  services.  Consequently. 
GIPSA  is  proposing  to  amend  the 
regulations  to  provide  for  GIPSA  and 
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State  cooperators  to  contract  for  quality 
(grading)  inspection  services  and  to 
license  individual  contractors  and  those 
employed  by  a  contractor. 

Proposed  Action 

To  provide  for  more  responsive,  cost- 
effective  inspection  services  under  the 
Act  of  1946,  GIPSA  is  proposing  to 
revise: 

1.  Section  868.1(b){13)  to  expand  the 
definition  of  contractor  to  provide  for 
cooperators  to  use  contractors  for 
specihed  services. 

2.  Section  868.80(a)(1)  to  add 
provisions  for  licensing  individual 
contractors  and  employees  of 
contractors. 

List  of  Subjects  in  7  CFR  Part  868 

Administrative  practice  and 
procedure,  Agricultiual  commodities. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  868  is  proposed  to  be 
amended  as  follows:  •_ 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  Part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.). 

2.  Section  868.1(b)(13)  is  revised  to 
read  as  follows: 

f  868.1    Meaning  of  terms. 

*        •        •        •        • 

(b)*  •  * 

(13)  Contractor.  Any  person  who 
enters  into  a  contract  with  the  Service 
or  with  a  cooperator  to  p>erform 
specified  inspection  services. 

2.  Section  868.80(a)(1)  is  revised  to 
read  as  follows: 

S868.80    Whomaybeltoeneed. 
*    (a)  Inspectors.  *  *  • 

(1)  Is  employed  by  a  cooperator,  is  a 
contractor,  or  is  employed  by  a 
contractor. 


Dated:  January  9, 1998. 
Jama  R.  Baker, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

|FR  Doc.  98-920  Filed  1-14-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-201;  RM-OIZT] 

Radio  Broadcasting  Services;  Crested 
Butte,  CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  on  behalf  of  Crested  Butte 
Broadcasting  Company,  which 
requested  the  allotment  of  Channel 
293A  to  Crested  Butte,  Colorado,  as  that 
community's  first  local  commercial  FM 
transmission  service,  based  upon  the 
lack  of  an  expression  of  interest  in 
pursuing  the  proposal  by  the  petitioner 
or  any  other  party.  See  62  FR  49189, 
September  19, 1997.  With  this  action, 
the  proceeding  is  terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-201, 
adopted  December  22, 1997,  and 
released  January  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  1231  20th 
Street.  NW.,  Washington,  DC  20036, 
(202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  98-1025  Filed  1-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-252.  RM-9206] 

Radio  Broadcasting  Services; 
Columbia  City,  FL 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Max 
Media  proposing  the  allotment  of 
Channel  243A  to  Coliunbia  City, 
Florida,  as  that  community's  first  local 
broadcast  service.  The  channel  can  be 
allotted  to  Columbia  City  without  a  site 
restriction  at  coordinates  30-04-12  and 
82-41-42. 

DATES:  Comments  must  be  filed  on  or 
before  March  2, 1998,  and  reply 
comments  on  or  before  March  17, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Donald 
E.  Martin,  P.O.  Box  19351,  Washington. 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bujeau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-252,  adopted  December  17, 1997, 
and  released  January  9, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  piuchased  fit>m  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousoa, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  98-1024  Filed  1-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION     ; 

47  CFR  Part  73 

[MM  Docket  No.  9171-251,  RM-0199] 

Radio  Broadcasling  Services; 
Breckenridge  and  Graford,  TX 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Propose^ 


rule. 


SUMMARY:  The  Cqmmission  requests 
comments  on  a  petition  filed  by  Big 
Country  Radio.  Inc..  licensee  of  Station 
KLXK(FM).  Bredkenridge.  Texas, 
requesting  the  substitution  of  Channel 
228C3  for  Channel  228C2  at 
Breckenridge;  the  reallotment  of 
Channel  228C3  from  Breckenridge  to 
Graford;  and,  thd  ^nodification  of  Station 
KLXK(FM)  authorization  to  specify 
Graford  as  its  community  of  license. 
Channel  228C3  can  be  allotted  to 
Graford  in  compliance  with  the 
Commission's  mtnimiun  distance 
separation  requit^ments  with  a  site 
restriction  21.7  kilometers  (13.5  miles) 
northwest.  The  OQordinates  for  Channel 
228C3  at  Graforcf  ftre  33-06-51  NL  and 
98-19-57  WL.  ]n  accordance  with  the 
provision  of  Sectibn  1.420(i)  of  the 
Commission's  Rtiles,  we  will  not  accept 
competing  expre^ions  of  interest  in  use 
of  Channel  228Ckat  Graford. 
DATES:  Comments  must  be  filed  on  or 
before  March  2. 1998,  and  reply 
comments  on  or  before  March  17, 1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  pities  should  serve  the 
petitioner,  or  its  Counsel  or  consultant, 
as  follows:  Ann  Bivender,  Fletcher, 
Heald  &  Hildreth,  P.L.C.,  11th  Floor, 
1300  North  17th  Street,  Rosslyn, 
Virginia  22209-3J^l  (Counsel  for 
petitioner). 

FOR  FURTHER  INFOHtMATION  CONTACT:  Pam 
Blumenthal,  MasfiiMedia  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Coknmission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-251,  adopted  December  17, 1997. 
and  released  January  9. 1998.  The  full 
text  of  this  Comn^i|Ssion  decision  is 
available  for  inspMition  and  copying 
during  normal  buaness  hours  in  the 
FCC's  Reference  (tfenter  (Room  239). 
1919  M  Street.  NMV.  Washington.  DC. 
The  complete  tex^  iof  this  decision  may 


also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800, 1231  20th  Street.  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47   - 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Korousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-1023  Filed  1-14-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-253,  RM-OISq 

Radio  Broadcasting  Services; 
Daingerfield  and  Ore  City,  TX 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  CcHnmission  requests 
comments  on  a  petition  filed  by  OARA, 
Inc.,  Ucensee  of  Station  KWSK(FM), 
Channel  295A,  Daingerfield,  Texas, 
requesting  the  substitution  of  Channel 
295C3  for  Channel  ^295 A;  the 
reallotment  of  Channel  295C3  from 
Daingerfield  to  Ore  City;  and,  the 
modification  of  Station  KWSK(FM)'s 
hcense  to  specify  Ore  City  as  its 
commimity  of  license.  Channel  295C3 
can  be  allotted  to  Ore  City  in 
comphance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  to 
accommodate  OARA's  desired  site.  The 
coordinates  for  Channel  295C3  at  Ore 
City  are  32-52-55  NL  and  94-49-18 
WL.  In  accordance  with  the  provision  of 


Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
295C3  at  Ore  City. 

DATES:  Comments  must  be  filed  on  or 
before  March  2, 1998,  and  reply 
comments  on  or  before  March  17, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  P.  Riley.  Fletcher. 
Heald  &  Hildreth,  P.L.C..  11th  Floor. 
1300  North  17th  Street.  Rosslyn. 
Virginia  22209-3801  (Counsel  for 
petitioner). 

■    FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180.. 

SUPPLBMBfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-253.  adopted  December  24, 1997, 
and  released  January  9. 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  NW.  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  ITS.  Inc., 
(202)  857-3800,  1231  20th  Street.  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemmg  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1^415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-1022  Filed  1-14-98;  8:45  am) 
BIUJNQ  CODE  tria-oi-p 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

United  States  Standards  for  Grades  of 
Canned  Beets,  United  States 
Standards  for  Grades  of  Canned 
Carrots  and  the  United  States 
Standards  for  Grades  of  Canned  White 
Potatoes 

[FV-«7-329N] 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTKM:  Notice. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  is  soliciting 
comments  on  its  proposal  to  change  the 
United  States  Standards  for  Grades  of 
Camied  Beets,  the  United  States 
Standards  for  Grades  of  Canned  Carrots, 
and  the  United  States  Standards  for 
Grades  of  Canned  White  Potatoes 
(canned  root  crop  vegetables). 
SpeciHcally,  USDA  is  proposing  to 
adjust  the  Recommended  Minimum 
Drained  Weight  Averages  (RMDWA's) 
for  all  styles  packed  in  No.  300  size  cans 
to  be  equivalent  to  the  percent  water 
capacity  corresponding  to  the  closest 
sized  container,  the  No.  303  can.  i.e.. 
reduced  by  9.02  percent.  These  changes 
are  being  requested  by  industry  in  order 
to  improve  the  useability  of  the  U.S. 
standards  for  these  canned  root  crop 
vegetables.  In  addition,  USDA  will 
further  improve  the  standards  and 
promote  consistency  by  changing  the 
format  of  the  tables  to  incorporate  a 
column  for  the  water  capacity  of  each 
container  size  and  add  metric  system 
tables  to  the  canned  beets  and  canned 
carrots  standards. 

DATES:  Comments  must  be  submitted  on 
or  before  March  16,  1998. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Chere  L.  Shorter.  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 


Room  0709,  South  Building;  STOP 
0247,  P.O.  Box  96456,  Washington,  IX: 
20090-6456;  faxed  to  (202)  690-1087;  or 
e-mailed  to 
Chere__L^Shorter@usda.gov. 

Comments  should  reference  the  date 
and  page  number  of^is  issue  of  the 
Federal  Register.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (8  a.m.- 
4:30  p.m.). 

The  current  U.S.  grade  standards  for 
these  canned  root  crop  vegetables,  along 
with  the  proposed  changes,  are  available 
either  through  the  above  addresses  or  by 
accessing  AMS's  Home  Page  on  the 
Internet  at  www.ams.usda.gov/ 
standards/vegcan.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chere  L.  Shorter  at  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946,  as  amended,  directs  and 
authorizes  the  Secretary  of  Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices  *   *   *".  AMS 
is  committed  to  carrying  out  this 
authority  in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities 
and  makes  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Canned 
Beets,  the  United  States  Standards  for 
Grades  of  Canned  Carrots,  and  the 
United  States  Standards  for  Grades  of 
Canned  White  Potatoes  (canned  root 
crop  vegetables)  do  not  appear  in  the 
Code  of  Federal  Regulations  but  are 
maintained  by  USDA. 

AMS  is  proposing  to  change  the 
United  States  Standards  for  Grades  of 
Canned  Beets,  the  United  States 
Standards  for  Grades  of  Canned  Carrots, 
and  the  United  States  Standards  for 
Grades  of  Canned  White  Potatoes  using 
the  procediu«s  it  published  in  the 
August  13, 1997.  Federal  Register  and 
that  appear  in  part  36  of  Title  7  of  the 
Code  of  Federal  Regulations  (7  CFR  part 
36). 

In  November  1993,  USDA  received  a 
request  to  review  the  RMDWA's  for 
these  canned  root  crops  in  No.  300  size 
containers  from  the  National  Food 
Processors  Association's  (NFPA)'s  Grade 
Standards  Review  Subcommittee.  NFPA 
requested  the  changes  in  the  United 


States  Standards  for  Grades  of  Canned 
Beets:  Canned  Carrots;  and  Canned 
White  Potatoes. 

NFPA  is  a  scientifically  and 
technically-based  trade  association 
representing  over  550  food  industry 
companies.'  NFPA  requested  that  the 
recommended  drained  weight  of  the  No. 
300  size  container  be  reviewed  for  all 
styles  of  canned  root  crop  vegetables. 
Within  the  last  few  years  the  canning 
industry  has  been  replacing  production 
of  the  No.  303  container  size  with  the 
No.  300  container.  The  total  water 
capacity  for  the  No.  300  container  is  less 
than  the  total  water  capacity  for  a  No. 
303  container.  The  percentage  water 
capacity,  on  which  the  recommended 
minimum  drained  weight  average  is 
based,  is  calculated  by  dividing  the 
RMDWA  for  a  particular  style  of  canned 
root  crop  vegetable  by  the  total  water 
capacity  of  the  container.  Studies  done 
by  the  USDA  have  found  that  for  every 
style  of  canned  root  crop  vegetable 
under  consideration,  in  the  current  U.S. 
standards,  the  drained  weight  as  a 
percentage  of  the  water  capacity  is 
significantly  more  for  the  No.  300 
container  than  for  No.  303  containers, 
even  though  the  available  capacity  of 
the  No.  300  container  is  9.02  percent 
less  than' that  of  the  No.  303  container. 

NFPA  states  that  several  companies 
are  noting  difficulty  in  meeting  the 
RMDWA  requirements  for  these 
products  in  the  No.  300  cans.  In  some 
instances,  critical  fill  weight  maximums 
have  been  exceeded,  causing  companies 
to  reevaluate  their  thermal  processing 
schedules  to  be  sure  their  product  is 
sterile.  Some  companies  are  targeting 
lower  than  the  RMDWA's.  One  effect  of 
targeting  too  low  is  that  production  may 
not  meet  the  buyers'  specifications  for 
the  RMDWA's  because  there  may  be  a 
high  percentage  of  slack  filled  cans. 
This  situation  may  result  in  a  demand 
from  buyers  for  a  discount  in  price.  To 
meet  USDA  requirements  for  drained 
weight,  processors,  by  putting  more 
product  into  the  can  than  may  be 
necessary,  have  sustained  economic 
hardship,  damage  to  the  product,  and 
sometimes  loss  of  the  integrity  to  the 
can  seal.  When  the  seal's  integrity  is  lost 
during  processing,  the  product's 
wholesomeness  is  jeopardized. 

The  remedies  recommended  by  NFPA 
propose  that  the  RMDWA's  in  the  U.S. 


•  Source— USDA.  NASS.  ASB. 
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standards  for  grades  of  canned  beets; 
canned  carrots;  ;9nd  canned  white 
potatoes  be  rediibed  to  the  same 
percentage  wat^i  capacity  offered  in  the 
No.  303  container  size,  i.e.  lowered  by 
9.02  percent.  Tljit  No.  303  can  size  was 
chosen  because  j&e  size  relationship  is 
closest  to  the  N6^  300  can.  In 
consideration  of  Ithis  proposal,  the 
Standardization  Section  of  the 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  initiated  a 
study  to  review  jtpe  current  grade 
standards  for  ca^ed  root  crop 
vegetables  pack^  in  No.  300  containers. 
Several  companf^  were  asked  to  submit 
data  on  drained  I  height  for  the  two  most 
prevalent  styles  of  each  canned  root 
crop  vegetable  under  consideration, 
mainly  sUced  and  whole  beets,  diced     ' 
and  sliced  carroi^  and  sUced  and  whole 
potatoes.  Seven  jpPB  area  field  offices 
also  collected  saiihples  and  determined 
drained  weight  measurements  for  these 
commodities.  The  independent  findings 
provided  a  cross-sectional 
representation  ofithe  marketplace  and 
served  as  a  benchmark  for  industry  data. 
The  drained  weioht  data  provided  by 
the  industry  ancfby  AMS  for  the  No. 
300  containers  vikre  then  combined  and 
examined,  hi  19^  the  data  and 
conclusions  werpj  published  in  a  report 
on  file  with  USDA  titled,  "Drained 
Weight  Study.  1^5  Report  on  Proposal 
to  Lower  Recommended  Minimum 
E)rained  Weights  for  Root  Vegetables 
Packed  in  No.  300  Containers." 

The  conclusions  of  the  report  do 
substantiate  that  ijhere  is  some  merit  in 
the  industry  proposal  to  decrease  the 
recommended  minimum  drained 
weights  in  the  U.S.  grade  standards  for 
canned  beets;  cai^ts;  and  white 
potatoes  packed  ih  No.  300  containers. 
Currently,  the  pegrcentage  water 
capacity,  which  ^s  the  ratio  of  the 
RMDWA  and  thej  Water  capacity  of  a 
container,  is  signkticantly  higher  in  all 
cases  for  the  smaller  No.  300  container 
than  for  the  No.  i03  containers.  For 
example,  in  diced  beets,  the  RMDWA 
for  the  No.  300  container  is  10.0  ounces, 
and  the  RMDWA!  for  the  No.  303 
container  is  10.5  Ounces.  The  percent 
water  capacity  represented  by  10.0 
oimces  is  65.8  percent,  while  10.5 
ouinces  represents  la  percent  water 
capacity  of  only  W.3  percent. 

Based  on  this  information  USDA  has 
found  that  new  RMDWA's  for  No.  300 
containers,  making  the  percentage  water 
capacities  more  cpnsistent  with  those  of 
the  No.  303  contaji|iers,  should  be 
considered.  \\ 

Based  on  these  {findings,  AMS  agrees 
with  the  recommendations  from  NFPA 
and  proposes  to  ittprove  the  United 
States  Standards  for  Grades  of  Canned 


Beets;  Canned  Carrots;  and  Canned 
White  Potatoes  by  making  changes  to 
and  adding  the  following  tables:  Canned 
Beets.  Table  I.  adding  Table  lA,  Canned 
Carrots.  Table  I.  adding  Table  lA,  and 
Canned  White  Potatoes,  Table  I  and 
Table  lA.  Specifically,  die  changes  will: 
(1)  adjust  the  RMDWA's  for  No.  300 
containers  which  were  calculated  using 
the  percentage  water  capacity 
corresponding  to  No.  303  containers  and 
lowered  accordingly  by  9.02  percent  of 
the  RMDWA  of  the  303  size  container: 
and  further  improve  the  standards  and 
promote  consistency  by  (2)  changing  the 
format  to  include  tables  that  will 
incorporate  the  water  capacity  of  each 
container  size;  and  (3)  adding  metric 
system  tables  to  the  canned  beet  and 
canned  carrot  standards. 

These  changes,  if  adopted,  would 
improve  the  grade  standards  by  making 
RMDWA's  proportional  for  the  No.  300 
can  size,  ensure  safety  of  the  product, 
and  help  to  facilitate  the  marketing  of 
canned  beets,  carrots  and  white 
potatoes,  allowing  a  more  equitable 
marketing  environment  for  the  cainning 
industry.  The  affected  trade  has 
recommended  and  reviewed  these 
changes,  therefore  AMS  is  publishing 
this  notice  with  a  .60  day  comment 
period  which  will  pr^ide  sufficient 
amount  of  time  for  interested  persons  to 
comment  on  changes  to  the  standards. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  January  9, 1998. 

Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  96-1053  Filed  1-14-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[FV-97-328N] 

United  States  Standards  for  Grades  of 
Canned  Sweetpotatoes 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  is  soliciting  comments 
on  its  proposal  to  change  the  voluntary 
United  States  Standards  for  Grades  of 
Canned  Sweetpotatoes.  Specifically, 
AMS  proposes  to  lower  the 
recommended  drained  weights  for 
canned  sweetpotatoes  packed  in  retail 
size  cans  by  two  percent.  AMS  has 
received  petitions  to  revise  the  United 
States  Standards  for  Grades  of  Canned 
Sweetpotatoes.  The  petitioners  are 


requesting  a  decrease  in  the 
recommended  drained  weight  for 
sweetpotatoes  packed  in  retail  size  cans 
including  No.  10  cans.  The  drained 
weight  recommendations  would  also 
add  No.  300  cans,  a  size  pack  which  has 
been  increasingly  utilized  in  the 
industry.  These  changes  would  allow 
more  equitable  utiUzation  of  processed 
sweetpotatoes  across  domestic  growing 
regions  and  will  help  the  sweetpotato 
industry  to  meet  its  market  needs. 
DATES:  Comments  must  be  submitted  on 
or  before  March  16, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  their  written 
comments  to  Karen  L.  Kaufiman, 
Processed  Products  Branch.  Fruit  and 
Vegetable  Division.  AgricultiUBl 
Marketing  Service.  U.S.  Department  of 
Agriculture.  STOP  0247,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456; 
faxed  to  (202)  690-1087;  or  e-mailed  to 

Karen L__Kauftnan@usda.gov. 

Comments  should  reference  the  date 
and  page  niunber  of  this  issue  of  the 
Federal  Riegister.  The  petitions  and 
comments  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours. 

The  current  United  States  Standards 
for  Grades  of  Canned  Sweetptotatoes. 
along  with  the  proposed  changes,  are 
available  through  the  above  addresses  or 
by  accessing  AMS's  Home  Page  on  the 
Internet  at:  www.ams.usda.gov/ 
standards/vegcan.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Kaufinan  at  (202)  720-5021. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultiual  Marketing  Act 
of  1946,  as  amended,  directs  and 
authorizes  the  Secretary  of  Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  grade,  and  packaging 
and  recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices  *  •  •••  xhe 
Agricultural  Marketing  Service  (AMS)  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the 
marketing  of  agricultural  commodities. 
The  United  States  Standards  for  Grades 
of  Canned  Sweetpotatoes  do  not  appear 
in  the  Code  of  Federal  Regulations  but 
are  maintained  by  the  U.S.  Department 
of  Agriculture.  Copies  of  official 
standards  are  available  upon  request. 

AMS  is  proposing  to  change  tne 
United  States  Standards  for  Grades  of 
Canned  Sweetpotatoes  using  the 
procedures  it  pubUshed  in  the  August 
13. 1997,  Federal  Register  and  that 
appear  in  part  36  of  title  7  of  the  Code 
of  Federal  Regulations  (7  CFR  part  36). 
Specifically,  AMS  is  proposing  to  lower 
the  recommended  drained  weight  for 
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sweetpotatoes  packed  in  retail  size  cans, 
including  No.  10  size  cans,  by  two 
percent.  The  drained-  weight  criteria  for 
the  No.  300  can,  a  size  pack  which  has 
been  increasingly  utilized  in  the 
industry,  would  also  be  added.  This 
change  would  allow  a  more  equitable 
marketing  environment  for  domestic 
sweetpotato  processors. 

AMS  received  petitions  from  the 
Sweet  Potato  Council  of  the  United 
States,  and  the  North  Carolina  Sweet 
Potato  Commission  and  three  processors 
requesting  the  revision  of  the  United 
States  Standards  for  Grades  of  Canned 
Sweetpotatoes. 

The  petitioners  represent  a  significant 
part  of  the  carmed  sweetpotato  industry. 
The  Louisiana,  Mississippi,  and  North 
Carolina  sweetpotato  industry  provides 
over  half  of  the  sweetpotatoes  produced 
domestically. ' 

The  petitions  indicate  that  the 
recommended  drained  weights  for 
canned  sweetpotatoes  packed  in  retail 
size  cans,  as  shown  in  the  U.S. 
Standards  for  Grades  of  Canned 
Sweetpotatoes,  are  difficult  to  meet  and 
put  sweetpotato  processors  at  an 
economic  disadvantage  in  marketing 
these  products. 

The  reasons  given  for  this  disparity 
are  that  the  changes  in  the  varietal  types 
of  sweetpotatoes  and  the  growing 
conditions  in  the  growing  regions  have 
changed  significantly  since  the  current 
Reconunended  Minimum  Drained 
Weight  Averages  (RMDWA's)  were  first 
proposed  21  years  ago.  Prior  to  1985, 
there  were  several  varieties  of 
sweetpotatoes  utilized  in  canned 
sweetpotatoes.  These  varieties  were 
Centennial,  Jewel,  Gold  Rush,  and 
others.  Since  1989,  the  fresh 
sweetpotato  market  has  predominantly 
swritched  to  marketing  the  Beauregard 
variety  because  of  its  improved  quality 
characteristics  and  yield  potential. 
Surplus  sweetpotatoes  from  the  fresh 
market  have  traditionally  supplied 
canning  operations.  Since  1989, 
processors  have  noted  that  the 
sweetpotatoes  they  have  been  using 
have  lower  total  solids  and  lower 
densities  than  previously  used  varieties. 
An  part  of  the  industry  petition  to 
review  the  RMDWA's  for  canned 
sweetpotatoes,  USDA  requested  that  the 
sweetpotato  industry  submit  data 
covering  several  seasons  to  provide 
evidence  of  this  processing  condition. 
Data  was  collected  from  plants  located 
in  Louisiana,  Mississippi,  and  North 
CaroUna_  covering  several  processing 
seasons. 

The  petitioners  stated  that  to  meet  the 
standard  when  packing  certain  newer 


'  Source— USDA.  NASS,  ASB 


varieties  of  sweetpotatoes  (i.e. 
Beauregard),  the  cans  must  be  over- 
filled. This  condition  may  cause  damage 
to  the  sweetpotatoes  resulting  in 
downgrading  the  product,  and  may  have 
an  adverse  effect  on  the  integrity  erf  the 
can  seam  closure.  If  the  seal's  integrity 
is  lost  during  processing,  the  product's 
wholesomeness  is  jeopardized. 

The  petitioners  contend  that  a 
unilateral  reduction  in  drained  weight 
requirements  in  the  grade  standard  is 
indicated  due  to  the  varietal 
characteristics  of  sweetpotatoes 
ciurently  available.for  processing. 

AMS  has  reviewed  the  petitions  and 
data  submitted,  and  has  gathered 
information  frtim  government  and 
industry  sources.  Initial  findings  do 
^substantiate  that  there  may  be  a 
disparity  between  the  drained  weights 
for  canned  sweetpotatoes  processed 
before  19R5  and  those  processed  since 
the  newer  varieties  have  become 
predominant. 

One  study  showed  that  in  1989,  a 
producer  maintained  an  average  fill 
weight  of  72.8  ounces.  The  resulting 
drained  weights  failed  to  meet  the 
minimum  of  73.0  ounces  in  only  31 
percent  of  production.  By  1995,  the 
average  fill  weight  had  been  raised  to 
77.2  ounces,  a  hill  4.2  ounces  over  the 
minimum  drained  weight.  Despite  this 
increase,  55  percent  of  production  failed 
to  meet  73  ounces  after  processing.  This 
overfill  not  only  penaUzed  the  processor 
financially  but  also  threatened  product 
quality  and  wholesomeness. 

AMS  is  continuing  to  gather  drained 
weight  information  on  the  newer 
varieties  of  sweetpotatoes  to  ascertain 
an  equitable  recommended  minimum 
drained  weight  of  canned 
sweetpotatoes.  As  an  interim  measure 
while  further  studies  are  made,  AMS 
proposes  to  lower  the  recommended 
drained  weight  for  sweetpotatoes 
packed  in  retail  size  cans,  including  No. 
10  size  cans,  by  two  percent,  and  add 
the  recommended  drained  weight 
criteria  for  the  No.  300  can. 

The  No.  300  size  can  was  not 
included  in  the  last  revision  of  the 
grades  standard,  but  is  being  added 
because  of  the  increased  usage  of  this 
can  size.  The  percentage  water  capacity, 
on  which  the  recommended  minimum 
drained  weight  averages  are  based,  is 
calculated  by  dividing  the  RMDWA  by 
the  total  water  capacity  of  the  container. 
The  drained  weight  of  the  No.  300  can 
is  based  on  the  percentage  water 
capacity  available  in  the  No.  303  can, 
which  is  very  similar  in  size.  As  the 
canning  industry  has  been  replacing 
production  of  the  No.  303  container  size 
with  the  No.  300  can,  it  seems 
appropriate  to  include  the  RMDWA  for 


No.  300  cans  along  with  the  other 
drained  weight  changes  in  the  standard. 
A  60-day  comment  period  is  provided 
for  interested  persons  to  comment  on 
changes  to  the  standards. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  January  9, 1998. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
(FR  Doc.  98-1054  Filed  1-14-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Auttiorizing  BUM  To  Offer  Oil  and  Gas 
Leases  in  Management  Areas  21, 45, 
71, 72;  Bridger-Teton  National  Forest; 
Teton,  Sublette  and  Fremont  Counties, 
Wyoming 

AQB4CY:  Forest  Service.  USDA— Lead 
Agency;  Bureau  of  Land  Management 
(BLM)  Cooperating  Agency. 
ACnON:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  Bridger-Teton  National 
Forest  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  dociunent  the 
analysis  and  disclose  the  environmental 
impacts  of  the  proposed  authorization  of 
the  BLM  to  offer  oil  and  "as  leases  in 
Management  Areas  21,  45.  71,  and  72. 

The  1990  Bridger-Teton  National 
Forest  Land  and  Resource  Management 
Plan  identified  all  of  Management  Areas 
21,  45,  71,  and  72  as  available  for  oil 
and  gas  leasing.  The  Forest  Plan  did  not 
make  the  leasing  decision  for  site 
specific  lands.  Therefore,  because  the 
Forest  Plan  made  no  site-specific 
decisions,  the  Forest  Plan  did  not  make 
an  irreversible  commitment  of 
resources.  The  next  step  in  the  leasing 
process  is  to  complete  a  site  specific 
analysis  of  the  Management  Areas.  The 
oil  and  gas  leasing  analysis  is  tiered  to 
the  oil  and  gas  analysis  contained 
within  the  Bridger-Teton  National 
Forest  Land  and  Resource  Management 
Plan  Final  Environmental  Impact 
Statement  and  analyzes  resource  issues 
at  a  smaller  scale  and  incorporates  any 
new  resource  information.  The  purpose 
of  offering  Management  Areas  21,  45, 
71,  and  72  is  to  provide  opportunities 
for  exploration  and  development  of 
leasable  minerals.  A  specific  objective  of 
the  1990  Bridger-Teton  National  Forest 
Land  and  Resource  Management  Plan  is 
to  "Provide  leasable,  locatable,  and 
salable  mineral  exploration  and 
development  opportunities"  (see  Goal 
and  objective  1.1  (d)  page  113  Bridger- 
Teton  National  Forest  Land  and 
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Resource  Management  Plan). 
Additionally,  the  Federal  government's 
policy  for  minerals  resource 
management  is  expressed  in  the  Mining 
and  Minerals  Policy  Act  of  1970.  The 
Act  directs  the  Forest  Service  to  "foster 
and  encourage  private  enterprise  in  the 
development  of  economically  sound 
and  stable  industries  and  in  the  orderly 
and  economic  development  of  domestic 
resources*  *  *']  j 

DATES:  Written  cwunents  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  by  March 
2, 1998,  to  ensur^i  timely  consideration. 
Comments  previj>^Iy  submitted  in  . 
response  to  the  scbping  for  the  proposed 
Environmental  Assessment  dealing  with 
leasing  Management  Areas  45,  21,  71, 
and  72  will  be  included  in  this  analysis. 
These  previous  comments  do  not  need 
to  be  resubmitted.  Scoping  meetings  are 
planned  for  February  10, 1998  in 
Jiackson,  Wyomii^^  at  7:00  pm  inlhe 
Teton  County  Libfary  and  February  12, 
1998  in  Pinedale,  Wyoming  at  7:00  pm 
in  the  Sublette  C^imty  Library. 

ADDRESSES:  Sendj  imtten  comments  to 
Rick  Anderson,  FJijoject  Coordinator, 
Bridger-Teton  Naitional  Forest,  P.O.  Box 
1888,  Jackson.  Vf^  83001.  E-Mail 
comments  may  b^jsent  to:  eis/r4_b- 
t@fs.fed.us 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Rick  Anderson  at  (307)  739-5558,  or 
through  writing  okj  electronic  mail  to  the 
addresses  listed  above. 

SUPPLEMENTARY  INFORMATION:  When  the 
Bridger-Teton  National  Forest  Land  and 
Resource  Managettent  Plan  was 
approved  in  1990  it  identified  at  a 
programmatic  lev^  the  lands  available 
for  oil  and  gas  leaj^ng.  The  next  step  in 
the  leasing  process  is  for  the  Forest 
Service  to  perform  a  site  specific  leasing 
analysis  tiered  to  the  Forest  Plan.  The 
piupose  of  this  arjilysis  is  to  implement 
the  authority  grarited  to  the  Forest 
Service  by  the  Federal  Onshore  Oil  and 
Gas  Leasing  Refomi  Act  of  1987  and  thQ 
implementing  regulations  (36  CFR  228 
E),  and  to  make  tha  leasing  decision  for 
the  specific  lands  for  which  interest  in 
leasing  has  been  eotpressed. 

Conducting  thisi  knalysis  and  making 
the  necessary  detaijminations  will 
include  the  following  steps  or 
determinations:     T 

(a)  Verify  that  the  leasing  of  these 
lands  is  consistent  with  the  Forest  Plan. 


(b)  Determine  thi 
been  adequately  ai 
Environmental  Po 
document. 


:  ^t  the  leasing  has 
idressed  in  a  National 
cy  Act  (NEPA) 


(c)  Determine  if  further  analysis  is 
needed  resulting  ftx)m  new 
circumstances  or  new  information. 

(d)  Determine  which  specific  lands 
and  under  what  conditions  the  Forest 
Service  will  consent  to  authorize  the 
Bureau  of  Land  Management  (BLM)  to 
offer  for  lease. 

Conducting  an  enviroiunental 
analysis  on  a  proposed  leasing  action  is 
triggered  when  the  BLM  receives  an 
Expression  of  Interest  in  leasing  a 
specific  area.  The  Expression  of  Interest 
means  an  entity  has  identified  a  block 
of  land  that  it  wants  to  be  offered  for 
leasing.  In  cases  where  no  site-specific 
analysis  has  been  completed,  this  action 
requires  the  Forest  Service  to  complete 
an  analysis  of  the  area  to  determine 
which  of  the  nominated  lands  it  will 
consent  to  be  leased  and  to  identify 
under  what  conditions  the  oil  and  gas 
activities  wall  be  permitted.  The 
Bridger-Teton  National  Forest  will 
analyze  the  entire  Management  Areas 
where  the  nominated  lands  are  located. 

To  satisfy  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA),  a  proposed  action  must  be 
identified  by  the  Forest  Service.  A 
proposed  action  is  not  necessarily  what 
will  occur  on  the  ground.  It  is  a  starting 
point  for  identification  of  issues  and 
alternatives. 

The  Forest  Service  proposes  to 
authorize  the  BLM  to  offer  oil  and  gas 
leases  in  four  areas  of  the  Bridger-Teton 
National  Forest. 

The  first  area,  Management  Area  21, 
also  known  as  the  Hoback  Basin  Area 
contains  approximately  72,400  acres  of 
National  Forest  System  lands  and  is 
located  about  25  miles  southeast  of 
Jackson  siurounding  the  community  of 
Bondurant,  WY,  in  Sublette  County.  The 
second  area,  Management  Area  45,  also 
knoyvn  as  the  Moccasin  Basin  Area 
contains  approximately  58,000  acres  of 
National  Forest  System  land  and  is 
located  about  30  miles  northeast  of 
Jackson,  WY,  in  Teton  County.  The 
third  area.  Management  Area  71,  also 
known  as  the  Union  Pass  Area  contains 
approximately  87,000  acres  of  National 
Forest  System  land  and  is  located  about 
40  miles  north  of  Pinedale,  WY.  in 
Fremont,  Sublette  and  Teton  Counties. 
The  fourth  area.  Management  Area  72, 
also  known  as  the  Upper  Green  River 
Area  contains  approximately  152,500 
acres  of  National  Forest  System  land 
and  is  located  about  30  miles  north  of 
Pinedale,  WY.  in  Sublette  and  Teton 
Counties. 

The  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Bridger-Teton 
National  Forest  Land  and  Resource 
Management  Plan  estimates  reasonable 
foreseeable  developments  for  each  of  the 


Management  Areas  of  the  Forest.  The 
estimate  for  Management  Area  21 
indicates  that  "In  the  event  of  a 
discovery,  gas  with  some  oil  or 
condensate  would  most  likely  be 
encountered,  and  field  development 
would  involve  up  to  5  wells.  Wells 
would  be  drilled  on  640  acre  spacing." 
(FEIS  p.  244)  It  is  estimated  that  there 
would  be  two  exploratory  wells  in  this 
area.  The  estimation  for  Management 
Area  45  is  stated  as,  "the  potential  for 
the  occurrence  of  oil  and  gas  in  this  MA 
is  high.  Any  discoveries  will  probably 
be  gas  with  some  oil  or  condensate. 
Spacing  would  be  640  acres  with  about 
10  wells."  (FEIS  p.  197)  Two  of  the  10 
wells  are  expected  to  be  exploratory 
wells.  The  estimate  for  MA  7  Vis  stated 
as:  "The  potential  for  the  occurrence  of 
hydrocarbons  is  rated  high.  Cretaceous 
through  Paleozoic  rocks  are  believed  to 
be  present  along  with  good  structural 
possibiUties.  If  discovery  is  made,  wells 
would  be  spaced  on  640  acres  with  up 
to  10  wells  drilled."  (FEIS  p.  198).  The 
estimate  for  MA  72  is:  "The  MA  is  rated 
as  high  for  the  occurrence  of 
hydrocarbons  •  *  •  Less  activity  is 
expected  here  than  on  other  MAs  but  it 
is  estimated  that  some  activity  will 
occur.  Gas  would  most  likely  be 
encountered  in  a  discovery  with  some 
associated  oil  or  condensate.  Well 
spacing  would  be  640  acres.  In  the  event 
that  a  discovery  is  made  up  to  5  wells 
may  be  drilled."  (FEIS  p.  224) 

The  development  scenarios  are  based 
on  an  assimiption  that  each  exploratory 
well  will  have  an  average  total 
disturbance  of  15  acres — 11  of  which 
will  be  stabilized  in  about  three  years 
for  a  producer.  Dry  and  abandoned 
wells  will  have  no  facilities  and  all 
acreage  will  be  stabilized  (FEIS  p.  192) 

Prior  to  deciding  to  analyze  the 
proposed  action  using  an  Environmental 
Impact  Statement,  scoping  was 
conducted  to  identify  issues  to  be 
analyzed  through  an  Environmental 
Assessment.  This  previous  scoping 
identified  many  issues  which  will  be 
considered  in  the  Environmental  Impact 
Statement.  The  many  issues  received 
relate  to  the  general  categories  listed 
below: 

•  Economic  Impacts. 

•  Social  Impacts. 

•  Effects  on  community  and  regional 
infrastructiu«. 

•  Effects  on  Air  quaUty. 

•  Effects  on  Wilderness  Areas, 
roadless  areas,  and  other  special 
management  areas. 

•  Effects  on  wildHfe. 

•  Effects  on  vegetation. 

•  Effects  on  water  quaUty  and 
fisheries. 

•  Effects  on  the  character  of  the  area. 
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•  Effects  on  quality  of  life  for 
residents  and  visitor  experience  issues. 

•  Effects  on  National  Forest 
recreation  opportunities. 

•  Effects  on  Paleontologic  Resources. 

•  The  cumulative  effects  of  the 
proposed  oil  and  gas  activities 
combined  with  the  impacts  of  other 
actions  on  a  wide  spectrum  of  ecological 
and  hiunan  environment  areas  of 
concern. 

•  Broadscale  effects  on  the  region 
including  the  neighboring  National 
Parks. 

•  Adequacy  of  the  Bridger-Teton 
National  Forest  Land  and  Resource 
Management  Plan  Final  Environmental 
Impact  Statement  oil  and  gas  leasing 
scenarios  {or  site-specifi£  analysis  and 
decision  making. 

The  previously  submitted  speciBc 
issues  relating  to  the  above  general 
categories  will  be  considered  in  this 
Environmental  Impact  Statement.  Other 
potential  issues  may  be  identified 
duringthe  current  scoping  period. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies,  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by. 
the  proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 

Information  received  will  be  used  in 
preparation  of  the  draft  EIS  and  final 
EIS.  For  the  most  effective  use, 
comments  should  be  submitted  to  the 
Forest  Service  by  March  2, 1998. 

The  Responsible  Official  is  Thomas 
Puchlerz,  Acting  Forest  Supervisor, 
Bidger-Teton  National  Forest,  Jackson, 
WY.  The  decision  to  be  made  is  whether 
or  not  to  authorize  the  BLM  to  offer 
specific  lands  for  lease,  subject  to  the 
Forest  Service  ensuring  that  correct 
stipulations  are  attached  to  the  leases 
issued  by  the  BLM  (36CFR228. 102(e)). 
The  draft  EIS  is  expected  to  be  available 
for  public  review  in  January  1999,  with 
a  final  EIS  estimated  to  be  completed  in 
July  1999.  The  comment  period  on  the 
draft  EIS  will  be  45  days  fi-om  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nudear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 


environmental  objections  that  could  be 
Taised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016, 1022  (9th  Cir.  1986).  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  CFR  40 
1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  215  or  217.  Additionally, 
pursuant  to  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentially  should  be  aware  that, 
under  the  FOIA.  confidentiality  may  be 
granted  in  only  limited  circumstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address  within  10  days. 


Dated:  January  19, 1998. 
Mkkael  Schrotz, 

Acting  Deputy  Forest  Supervisor,  Brider- 
Teton  National  Forest,  USDA  Forest  Service. 
(FR  Doc.  98-748  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stoclcyards  Administration 

Pilot  Program  for  Bavga  Inspection 
Services 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  GIPSA  is  announcing  its  plan 
to  conduct  a  pilot  program  allowing 
more  than  one  official  agency  to  provide 
barge  inspection  services  within  a  single 
geographic  area. 
EFFECTIVE  DATE:  March  1, 1998. 
ADDRESSES:  Neil  E.  Porter,  Director, 
Compliance  Division,  STOP  3604, 
(Room  1647-S),  1400  Independence 
Ave.  S.W.,  Washington,  D.C.  20250- 
3604. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 

SUPPLEMENTARY  INFORMATION:  Sections 
7(f)  and  7A  of  the  United  States  Grain 
Standards  Act,  asamended,  (Act)  were 
amended  by  the  U.S.  Grain  Standards 
Act  Amenchnents  of  1993  (Public  Law 
103-156)  on  November  24, 1993,  to 
authorize  GIPSA 's  Administrator  to 
conduct  pilot  programs.  These  pilot 
programs  would  allow  more  than  one 
official  agency  to  provide  official 
services  within  a  single  geographic  area 
without  undermining  the  declared 
policy  of  the  Act.  The  purpose  of  pilot 
programs  is  to  evaluate  the  impact  of 
allowing  more  than  one  official  agency 
to  provide  official  services  within  a 
single  geographic  area. 

GIPSA  considered  several  possible 
pilot  programs  as  annoimced  in  the 
March  14, 1994,  Federal  Register  (59  FR 
11759)  and  the  March  10, 1995,  Federal 
Register  (60  FR  13113).  In  the 
September  27, 1995,  Federal  Register 
(60  FR  49828)  GIPSA  announced  two 
pilot  programs,  "Timely  Service"  and 
"Open  Season,"  starting  on  November  1, 
1995,  and  ending  on  October  31, 1996. 
These  two  pilot  programs  were 
extended  to  October  31, 1999,  as 
announced  in  the  October  3, 1996, 
Federal  Register  (61  FR  51674). 

The  March  14, 1994,  Federal  Register 
invited  comments  on  a  possible  pilot 
program  for  barges  on  selected  rivers  or 
portions  of  rivers  as  defined  by  GIPSA. 


nver  areas  ( 
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This  was  one  of  Hve  potential  pilots 
being  considered!  GIPSA  received  41 
comments.  Seve^  specifically  talked 
about  the  pilot  piit>^«ms  for  barges.  Of 
those  seven,  five  Supported  the  program 
for  barges,  and  tiivio  did  not. 
Subsequently,  GpSA  determined  that 
this  proposed  pilbt  program  was  too 
narrow  in  scope  for  the  initial  round  of 
pilot  programs,  i  j 

Subsequently, l^me  official  agencies 
expressed  their  belief  that  a  pilot 

Program  on  the  Mississippi  River  would 
e  beneficial  because  there  is  some 
uncertainty  overjtftie  boundary  Unes 
between  official  Agencies  along  the 
Mississippi  Rivej-.  At  one  point  GIPSA 
considered  the  bbUndary  to  be  the 
middle  of  a  rivers  Official  agencies 
foimd  this  very  di|fficult  to  work  with, 
and  GIPSA  subsequently  changed  the 
boundary  definition  to  Uie  edge  of  a 
river.  The  middle  of  a  river  was  viewed 
as  an  open  area  to  be  served  by  either  - 
contiguous  offid^l  agency. 

In  1993,  becau^  of  flooding  along  the 
Mississippi  Rivei,!  GEPSA  granted  a 
temporary  exceptijon  for  certain  types  of 
barge  inspection^  blong  portions  of  the 
Illinois,  Mississij^pi,  and  Missouri 
Rivers.  This  exception  made  the  covered 
river  areas  open  vi  any  official  agency 
for  probe  samplii^iand  inspections  to 
expedite  barge  traffic.  GIPSA  noted  no 
problems  resulting  from  this  exception. 

In  addition,  some  faciUties  located 
along  the  Mississippi  River  (Birds  Point 
Terminal.  Bertrai^4>  Missouri;  Peavey 
Company.  St.  Lovlis,  Missouri;  ADM, 
Winona,  Minnesotia;  and  ConsoUdated 
Grain,  Caruthersville,  Misrouri)  have 
received  services  from  alternative 
official  agencies  under  the  existing  pilot 
programs.  There  have  been  no 
significant  problems  resulting  fit»m  the 
barge  inspections [4n  the  Mississippi 
River  imder  the  eiasting  pilot  programs. 

GIPSA  announced  ana  invited 
comments  on  the  following  four 
possible  pilot  pro^^ms  in  the  October 
10. 1997,  Federal^egister  (62  FR 
52967).  ! 

1.  Barges  on  the  Mississippi  River 
may  be  sampled  hW  probe  by  any  official 
agency;  or  \\ 

2.  Barges  on  the  Mississippi  River 
may  be  sampled  by  probe  at  any 
location  by  the  official  agency 
designated  to  serve  the  geographic  area 
within  which  the  barge  was  loaded;  Or 

3.  Barges  on  all  rivers  may  be  sampled 
by  probe  by  any  official  agency;  or 

4.  Barges  on  all  nvers  may  be  sampled 
by  probe  at  any  location  by  the  official 
agency  designated  to  serve  the 
geographic  area  w|<hin  which  the  barge 
was  loaded. 


Comments  were 


1997.  GIPSA  recei  /sd  seven  comments 


( lue  by  November  15, 


five  fit>m  official  agencies  (two  private 
and  three  States)  and  two  from  trade 
organizations.  Four  official  agencies 
supported  option  4  and  one  supported 
option  2.  Both  options  2  and  4  would 
limit  the  pilot  program  to  the  official 
agency  serving  the  area  within  which 
the  barge  was  loaded.  Option  2  is 
further  limited  to  the  Mississippi  River 
while  option  4  covers  all  rivers 
nationwade.  The  official  agencies  cited 
their  belief  that  options  2  and  4  would 
provide  more  flexibiUty  to  the  grain 
industry,  and  their  concern  that  options 
1  and  3  would  weaken  the  official 
system.  Allowing  unrestricted  access  to 
grain  barges  would  cause  their  fixed 
cost  to  rise  as  high  inspection  volume 
ciistomers  are  lost  and  they  are  left  vtrith 
the  responsibihty  of  providing  service  to 
infrequent  users  of  official  services. 
This,  they  beUeve,  would  encourage 
official  agencies  to  focus  on  serving  high 
volume  customers  and  encourage 
customers  to  look  for  better  grades. 
Official  agencies  would  tend  to  become 
national,  contract  with  one  large 
customer,  and  lose  integrity  and 
impaitiality. 

One  of  the  three  State  official  agencies 
did  not  favor  projects  opening  up 
agency  geographic  areas  while  the  other 
two  State  official  agencies  supported 
option  2  and  4  respectively.  The  State 
official  agencies  noted  other  concerns 
including  their  limitations  on  travel, 
inabihty  to  add  or  decrease  staff 
quickly,  and  their  stronger  neutrality 
and  integrity  base  on  non-profit  status 
compared  to  most  private  official 
agencies. 

GIPSA  recognizes  these  concerns,  but 
believes  that  there  are  adequate 
safeguards  in  the  proposed  pilot 
programs. 

Two  national  grain  trade 
organizations  supported  option  3. 
Option  3  would  allow  barges, 
nationwide,  to  be  probe-sampled  by  any 
official  agency  no  matter  where  it  is 
located  or  where  it  was  loaded.  These 
two  organizations  cited  their  beUef  that 
option  3  would  provide  grain  handlers 
another  option  for  obtaining  timely 
official  inspection  services  when  the 
official  agency  serving  them  is  busy.  It 
would,  they  believe,  provide  better 
access  to  service,  and  foster  official 
agency  emphasis  on  quality  and 
efficiency.  They  also  believed  that 
market  driven-competition  can 
effectively  and  efficiently  address  many 
of  the  factors  that  discourage  use  of  the 
domestic  official  inspection  system. 
They  believe  the  other  proposed  pilot 
programs  would  be  too  limited  in  scope. 

After  consideration  of  all  relevant 
information,  GIPSA  is  annoimcing  that 
effective  March  1, 1998,  and  ending 


October  31, 1999,  concurrently  with  the 
two  existing  pilot  programs,  barges  on 
all  rivers  may  be  sampled  by  probe  by 
any  official  agency.  During  this  time. 
GIPSA  will  monitor  all  pilot  programs. 
Anytime,  GIPSA  determines  that  a  pilot 
program  is  having  a  negative  impact  on 
the  official  system  or  is  not  working  as 
intended,  the  pilot  program  may  be 
modified  or  discontinued.  If  GIPSA 
determines  that  a  customer  violates  the 
provisions  of  this  pilot  program,  such 
customer  will  no  longer  be  permitted  to 
participate  in  the  program. 

Official  agencies  participating  in  this 
pilot  program  must  notify  GIPSA's 
CompUance  Division  at  202-720-8525 
or  FAX  202-690-2755  any  time  they 
sample  a  barge  outside  their  assigned 
geographic  area. 

Authority.  Pub.  L  94-582,  90  Stet.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  January  9, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(PR  Doc.  98-921  Filed  1-14-98;  8:45  am] 
MUMQ  OOOE  Mie-e«-p 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshin*  Act  MMfttng 

DATE:  January  22, 1998. 
PU^CE:  ARRB,  600  E  Street.  NW.. 
Washington.  DC. 
STATUS:  Closed.  ^ 

MATTERS  TO  BE  CONSIOERED: 

1.  Review  and  Accept  Minutes  of 
Closed  Meetings. 

2.  Review  of  Assassination  Records. 
-  3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Press  Officer,  600  E 
Street,  NW;  Second  Floor,  Washington, 
DC  20530.  Telephone:  (202)  724-0088; 
Fax:  (202)  724-0457. 
T.  Jeremy  Gonn. 
Executive  Director. 

[FR  Doc.  98-1086  Filed  1-12-98;  4:21  pmj 
muMQ  cooe  eni-oi-p 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Committee  to      ' 
the  Commission  will  convene  at  10:30 
a.m  and  adjourn  at  3:00  p.m.  on 
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Thursday.  February  5, 1998.  at  the 
Westborough  State  Hospital,  Lincoln 
Room.  P.O.  Box  288.  Lyman  Street, 
Westborough,  Massachusetts  01581.  The 
purpose  of  the  meeting  is  to  plan  for  the 
statewide  dvil  rights  conference 
scheduled  for  March  1998. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fletcher 
Blanchard,  413-585-3909.  or  Ki-Taek 
Chun.  Director  of  the  Eastern  Regional 
OfBce.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
sovioes  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

Hie  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  r^ulations  of  the  Commission. 

Diled  at  Washington.  DC,  January  8, 1998. 
CaraMiee  Hurley, 

Quef,  Reponai  Programs  Coordination  Unit 
(PR  Doc  98-1065  Filed  1-14-98;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

InlMiMtional  Trade  Admlniatration 
[A-461-B20] 


Fenoaillcon  From  Brazil: 

Final  Raaulta  of  Antkfcimping  Duty 

Admhilatrative  Review 

AOBCY:  Import  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 
action:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


:  On  November  22. 1996,  the 
Depertment  of  Commerce  published  the 
final  results  of  the  first  administrative 
review  of  the  antidumping  duty  order 
on  ferrosilicon  firom  Brazil.  The  review 
covered  Companhia  de  Ferro  Ligas  da 
^Bahia,  a  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  Is  August 
15. 1993  through  February  28, 1995.  The 
respondent  and  the  petitioners  filed 
ministerial  error  comments  with  regard 
to  these  final  results  of  review  on 
Novyember  25,  and  November  26, 1996, 
respectively.  Subsequently,  both  parties 
filed  suit  with  the  Coiut  of  International 
Trade  regarding  these  final  results  of 
review.  On  August  18, 1997,  the  Court 
on  International  Trade  consolidated  the 
court  cases  and  gave  leave  to  the 
Department  of  Commerce  to  consider 
certain  alleged  ministerial  errors,  and 


where  appropriate,  make  corrections. 
Based  on  the  correction  of  certain 
ministerial  errors  made  in  the  final 
results  of  review,  we  are  amending  our 
final  results  of  review. 
EFFECTIVE  tlATE:  January  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Worker  or  Wendy  J.  Frankel, 
AD/CVD  Enforcement  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-3874  or  (202)  482- 
5849,  respectively. 

SUPPLEMENTARY  MFORMATION: 

Applicable  Statnte  and  Regulations 

The  Department  of  Commerce  (the 
Department)  has  now  amended  the  final 
results  of  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act).  Unless  otherwise  indicated, 
all  citations  to  the  Tariff  Act  are 
references  to  the  provisions  effiactive 
January  1, 1995,  the  effective  date  of  the 
amenchnents  made  to  the  Tariff  Act  by 
the  Uruguay  Roimd  Agreements  Act  In 
addition,  unless  othwwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  as  codified  at  19 
CFR  353  (April  1, 1997). 

Background 

On  November  22. 1996,  the 
Department  published  the  final  results 
of  the  first  administrative  review  of  the 
antidumping  duty  order  on  ferrosiUcon 
from  Brazil  (61  FR  59407),  covering  the 
period  August  15, 1993  through 
February  28, 1995.  The  respondent  is 
Compai^a  de  Ferro  Ligas  da  Bahia 
(Ferbasa).  The  petitioners  are  Aimcor 
and  SKW  Metals  &  Alloys  hic. 

On  November  25,  and  November  26. 

1996.  respectively.  Ferbasa  and  the 
petitioners  filed  allegations  that  the 
Department  made  certain  ministerial 
errors  in  the  final  results  of 
administrative  review.  Subsequently, 
both  parties  filed  suit  with  the  Court  of 
International  Trade  (QT)  regarding  the 
final  results  of  review.  On  Augxist  18, 

1997,  the  CFT  consolidated  the  court 
cases  and  gave  leave  to  the  Department 
to  consider  certain  alleged  ministerial 
errors,  and  where  appropriate,  make 
corrections. 

As  discussed  below,  in  accordance 
with  19  CFR  353.28(d),  we  have 
determined  that  the  issues  raised  in  the 
order  fiom  the  QT  are  ministerial 
errors.  On  December  17, 1997,  the 
Department  released  draft  amended 
final  results  of  review  to  Ferbasa  and  to 
petitioners.  On  January  7, 1998,  Ferbasa 
submitted  comments  regarding  the  draft 


final  results  of  review.  The  petitioners 
did  not  submit  comments. 

Alleged  Ministerial  Errors 

Issue  1:  Ferfoasa  argues  that  the 
Department  erroneously  added  to 
constructed  value  (CV)  an  amount 
calculated  for  ICMS  and  IPI  taxes 
related  to  home  market  sales  prices 
rather  than  materials  costs. 

Department's  Position:  We  agree  with 
Ferbasa.  In  our  calculationof  CV  ba the 
final  results  of  review,  we  inadvertently 
used  the  tax  amounts  reported  for  home 
maricet  sales.  For  these  amwided  final 
results  we  have  used  the  amounts 
provided  by  Ferbasa  in  Exhilnt  D-16  of 
its  March  27, 1996,  supplnnental 
submission,  which  reflect  the  amount  of 
ICMS  and  IPI  taxes  incurred  for  material 
inputs  used  in  the  production  of 
ferrosilicon. 

Issue  2:  Ferbasa  asserts  that  in 
calculating  it's  home  market  indirect 
selling  expenses,  the  Department 
erroneously  used  the  originally  reported 
indirect  selling  expense  figures  rather 
than  the  corrected  values  reported  in 
Exhibit  D-20  of  it's  March  27. 1996. 
supplemental  submission. 

DepoTtment's  Position:  We  agree  with 
Ferbasa  that  vm  inadvertently  used  the 
incorrect  indirect  selling  expenses 
provided  in  Ferbasa's  origiiial 
submission.  Fw  these  amended  final 
results,  we  have  used  the  corrected 
values  reported  by  Ferbasa  in  Exhibit  D- 
20  of  its  March  27, 1096,  supplemental 
submission. 

Issue  3:  The  petitioners  argue  that  for 
the  final  results  of  review,  the 
Department  failed  to  express  the  final 
dumping  margin  as  a  percentage  in  the 
computer  calculations,  thereby 
understating  the  margin  by  a  factor  of 
100. 

Department's  Position:  We  agree  with 
the  petitioner.  For  these  amended  final 
results,  we  have  formatted  the 
calculation  spreadsheet  to  express  the 
margin  as  apercentage. 

Issue  4:  The  petitioners  state  that  in 
calculating  CV,  the  Department  used 
only  the  cost  of  production  (COP)  values 
for  December  1994,  and  therefore, 
normal  value,  which  was  based  on  CV, 
was  not  based  on  a  six-month  weighted 
average  CV  as  discussed  in  the 
Department's  final  results  of  review 
Federal  Register  notice. 

Department's  Position:  We  agree  with 
the  petitioners  that  in  our  calculation  of 
normal  value,  we  inadvertently  failed  to 
weight  average  the  six  months  of  costs 
for  the  subject  merchandise.  We 
corrected  this  error  for  the  amended 
final  results  of  review. 

Issue  5:  The  petitioners  allege  that 
when  converting  normal  value  fit>m 
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reais  to  U.S.  dollars,  the  Department 
incorrectly  divided  the  reals  amount  by 
the  exchange  rate. 

Department's  Position:  We  agree  with 
the  petitioners.  The  exchange  rate  that 
the  Department  used  was  1.182033  U.S. 
dollars  =  1  real.  Therefore,  when 
converting  reais  to  U.S.  dollars,  we 
should  have  multiplied  the  reais 
amount  by  1.182033.  We  have  corrected 
this  calculation  ibr  these  amended  final 
results  of  review] 

Issue  6:  The  patitioners  allege  that  the 
Department  mad^  the  same  conversion 
error,  noted  in  I$sue  5  above,  with 
regard  to  U.S.  packing  expenses. 

Department's  Position:  We  agree  with 
the  petitioners  astd  have  coirected  this 
error  for  these  ajDended  final  results  of 
review.  1 1 

Issue  7:  The  pMitioners  contend  that 
in  calculating  adjustments  to  CV  the 
Department  subt^cted  home  market 
packing  expens^^  from  a  CV  that  did  not 
include  those  exipenses. 

Department's  Position:  We  agree  with 
the  petitioners,  k^d  have  eliminatedjhis 
adjustment  from  the  weighted-average 
margin  calculation  for  these  amended 
final  results  of  review. 

Issue  8:  The  petitioners  note  that 
although  the  Department's  final  results 
of  review  analy«^  memorandum  states 
that  the  Departml^nt  calculated  the  ratio 
of  net  profit  to  c(^^t  of  goods  sold  based 
on  information  htm  Ferbasa's  financial 
statements,  it  apmars  that  the 
Department  actuUly  calculated  a  ratio  of 
lies  value,  thereby 
srofit  ratio. 
Is  that  in  the  draft 
amended  final  results  of  review,  the 
Department  calculated  the  profit  ratio 
using  profit  and  ^bst  of  manufacturing 
rather  than  profit  ^d  cost  of  goods  sold. 
Ferbasa  further  contends  that  the 
-Department  should  apply  the  profit  rate 
to  a  pre-profit  CV  that  does  not  include 
amounts  for  ICM^  and  DPI  taxes  since 
the  profit  ratio  isidalculated  based  on  a 
cost  of  goods  solaUmount  that  is  net  of 
the  ICMS  and  IPlltaxes. 

Department's  position:  We  agree  with 
the  petitioners  th^  in  our  final  results 
of  review  we  inadvertently  calculated  a 
ratio  of  profit  to  li^t  sales  value.  We  also 
agree  with  Feibasy  that  for  the  draft 
amended  final  results  of  review,  we 
inadvertently  usejd  the  cost  of 
manufacturing  rather  than  the  cost  of 
goods  sold  in  our  profit  rate  calculation. 
For  these  amended  final  results,  we 
have  corrected  th^lprofit  calculation  to 
reflect  a  ratio  of  mat  profit  to  cost  of 
goods  sold.  However,  there  is  no 
infontiation  on  tha  record  to 
substantiate  Ferb^$a's  claim  that  the 
cost  of  goods  sold  figure  is  calculated 


net  profit  to  net  , 
understating  the  L 
Ferbasa  contend 


net  of  ICMS  and  Ipl  taxes.  Therefore,  we 


are  not  changing  the  pre-profit  CV  in 
our  calculations  to  exclude  these  taxes. 

Issue  9:  The  petitioners  argue  that  the 
Department's  final  results  of  review 
analysis  memorandum  states  that  the 
Department  applied  an  18  percent  facts 
available  (FA)  rate  for  ICMS  taxes 
incurred  by  Ferbasa  on  electricity  costs. 
Petitioners  note,  however,  that  in  the 
calculations,  the  Department  appUed  as 
FA  for  ICMS  taxes  on  electricity  an 
actual  figure  that  was  less  than  18 
percent  of  Ferbasa's  electricity  cost. 

Department's  Position:  We  agree  with 
the  petitioners  and  have  corrected  this 
error  for  these  amended  final  results  of 
review. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
ministerial  errors,  we  have  determined 
that  the  amended  weighted-average 
margin  for  Ferbasa  for  the  period  August 
15, 1993  through  February  28, 1995  is 
30.69  percent. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  concerning 
the  respondent  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  Uiese  final 
amended  results  of  administrative 
review,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  amended 
cash  deposit  rate  for  the  reviewed 
company  named  above  will  be  the  rate 
as  stated  above;  (2)  for  previously 
investigated  or  reviewed  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-speoiic  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  35.95  percent,  the  All 
Others  rate  established  in  the  amended 
final  LTFV  investigation.  These 
amended  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Assessment  Rates 

For  assessment  purposes,  we 
calculated  an  importer-specific 


assessment  rate.  For  the  export  price 
(EP)  sale,  we  divided  the  total  dumping 
margin  (calculated  as  the  difference 
between  normal  value  and  EP)  by  the 
total  entered  value  of  the  merchandise. 
Upon  completion  of  this  review,  we  will 
direct  the  U.S.  Customs  Service  to 
assess  the  resulting  ad  valorem  rate 
against  the  entered  value  of  each  entry 
of  the  subject  merchandise  by  the 
*'"P°'^®''  during  the  period  of  review. 
This  notice  also  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbiu-sement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  and 
(h)  of  the  Tariff  Act  (19  U.S.C.  1675(a)(1) 
and  (h)  and  19  CFR  353.28. 

Dated:  )anuary  12, 1998. 
Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doa  98-1158  Filed  1-14-98;  8:45  am) 

aiUlNQ  CODE  3S1IM)6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LO.  0109968] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUIMMARY:  The  Western  Pacific  Fishery 
Council  will  hold  pubhc  meetings 
(including  hearings)  in  Hawaii  on  the 
islands  of  Maui,  Oahu,  and  Kauai  to 
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soUcit  comment  on  a  limited  access 
program  proposed  for  the  Mau  Zone 
bottomfisb  fishery  in  the  Northwestern 
Hawaiian  Islands. 
DATES:  The  schedule  for  the  public 
meetings  is  as  follows:  Tuesday,  27 
January  1998,  Lihikai  Elementary 
School,  6:00  pm  -  9:00  pm,  Kahalui, 
Maui;  Wednesday.  28  January  1998, 
Council  Office,  6:30  pm  -  9:00  pm. 
Honolulu,  Hawaii;  and  Thursday,  29 
January  1998,  Wilcox  Elementary,  6:00 
pm  •  9:00  pm,  Lihue,  Kauai. 
ADDRESSES:  The  meetings  will  be  held 
at:  Maui,  Lihikai  Elementary  School, 
Kahalui,  Maui,  335  Papa  Street,  96732; 
Oahu,  Council  Office,  1164  Bishop 
Street,  Suite  1400,  Honolulu,  Hawaii, 
96813;  Kauai,  Wilcox  Elementary 
School,  4319  Hardy  Street,  Lihue, 
Kauai,  96766.  Telephone  inquires  can 
be  made  to  (808)  522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI, 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone  808-522-8220. 
SUPPLBMENTARY  INFORMATION:  The 
Western  Pacific  Fishery  Management 
Council  will  be  holding  public 
meetings/hearings  on  Maui,  Oahu,  and 
Kauai  to  solicit  comments  on  the 
proposed  limited  access  system  for  the 
Mau  Zone  bottomfish  fishery  in  the 
Noithwestem  Hawaiian  Islands.  In  1989 
the  Mau  Zone  was  established  through 
Amendment  2  of  the  Council's 
Bottomfish  and  Seamount  Groundfish 
Fishery  Management  Plan.  The  Mau 
Zone  was  created  as  an  open  access 
fishery  but  required  a  federal  permit  for 
participation.  Currently,  a  2  year 
mcwatorium  is  in  place  on  the  issuance 
of  new  permits  for  the  Mau  Zone 
fishery.  The  moratorium  is  scheduled  to 
expire  27  March  1999,  by  which  time 
the  Coimcil  intend  to  establish  a  new 
man^ment  program  for  the  fishery. 

Although  other  issues  not  on  the 
agenda  may  come  before  this  Council 
for  discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  these 
meetings.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 


(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  January  9, 1998. 
Richard  W.  Surdi, 

Actipg  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-1051  Filed  1-14-98;  8:45  am) 

eaiJNQ  OOOE  3S1»-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

P.O.  010M8A] 

Endangered  and  Threatened  Species; 
Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  1059, 1072, 
1074, 1075. 1088, 1092, 1114,  1115, and 
1116.  Issuance  of  scientific  research 
permits  1066, 1079, 1080, 1082, 1103, 
1104,  modification  3  to  permit  895,  and 
amendments  to  permits  795. 1005,  822, 
and  825. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  applicants  have  apj^ied  in 
due  form  for  permits  that  would 
authorize  takes  of  an  endangered  or 
threatened  species  for  scientific  research 
purposes:  Carl  Page,  in  Cotati,  CA 
(1059);  U.S.D.L  Bureau  of  Reclamation 
(BOR),  in  Shasta  Lake,  CA  (1072); 
Pacific  Lumber  Company  (PLC),  in 
Scotia,  CA  (1074);  Pacific  Coast 
Federation  of  Fishermen's  Associations 
(PCFFA),  in  Miranda,  CA  (1075); 
U.S.D.I.  Bureau  of  Land  Management 
(BLM),  in  Areata,  CA  (1088);  Sierra 
Pacific  Industries  (SPI).  in  Redding,  CA 
(1092);  the  State  of  Washington, 
Department  of  Fish  and  Wildlife 
(WDFW)  at  Olympia,  WA  (1114);  Public 
Utihty  District  No.  1  of  Chelan  County 
(PUDCC).  at  Wenatchee.  WA  (1115);  and 
Public  Utility  District  No.  1  of  Douglas 
County  (PUDDC)  at  East  Wenatchee, 
WA  (1116). 

Notice  is  also  given  that  NMFS  has 
issued  scientific  research  permits  that 
authorize  takes  of  Endanger^  Species 
Act-listed  anadromous  fish  species  for 
the  purpose  of  scientific  research  and/ 
or  enhancement,  subject  to  certain 
conditions  set  forth  therein,  to:  D.W. 
Alley  and  Associates  (DWAA). 
Brookedale,  CA  (1066);  Georgia-Pacific 
West,  hic.  (GPWI),  Fort  Bragg.  CA 
(1079);  Dr.  Jerry  J.  Smith,  San  Jose  State 
University  (SJSU),  San  Jose.  CA  (1080); 
Salmon  TroUers  Marketing  Association 
(STMA).  Fort  Bragg.  CA  (1082);  the 


CaUfomia  Department  of  Forestry  and 
Fire  Protection  (CDFFP),  Santa  Rosa,  CA 
(1103);  Louisiana-Pacific  Corporation 
(LPC),  Trinidad,  CA  (1104);  has  issued 
a  modification  to  a  permit  to  the  U.S. 
Army  Corps  of  Engineers  (Coips),  at 
Walla  Walla,  WA  (895). 

Notice  is  also  given  that  NMFS  issued 
amendments  to  permits  to:  the  Idaho 
Department  of  Fish  and  Game  (IDFG),  at 
Boise,  ID  (795);  the  Northwest  Fisheries 
Science  Center,  NMFS  (NWFSC),  at 
Seattle.  WA  (1005);  the  Fish  Passage 
Center  (FPC).  at  Portland,  OR  (822);  and 
the  Columbia  River  Inter-Tribal  Fish 
Commission  (CRTTFC),  at  Portland.  OR 
(825). 

DATES:  Written  comments  or  requests  for 
a  pilblic  hearing  on  any  of  these 
appUcations  must  be  received  on  or 
before  February  17, 1998. 
ADDRESSES:  The  applications  and 
related  dociunents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  applications/permits  1059, 1066. 
1072. 1074, 1075. 1079. 1080, 1082. 
1088, 1092, 1103, 1104:  Protected 
Species  Division.  NMFS,  777  Sonoma 
Avenue,  Room  325,  Santa  Rosa,  CA 
95404-6528  (707  575-6066); 

For  applications/permits  895,  795, 
1005. 822.  825, 1114. 1115. 1116: 
Protected  Resources  Division,  F/NW03, 
NMFS,  525  NE  OregotfStreet,  Suite  500. 
Portland.  OR  97232-4169  (503-230- 
5400):  ^ 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  ¥m 
permits  1059. 1066. 1072. 1074. 1075. 
1079. 1080. 1082. 1088, 1092, 1103. 
1104:  Tom  Hablett.  Protected  Resources 
Division.  NMFS  Santa  Rosa  office.  (707- 
575-6066). 

For  permits  1114. 1115, 1116:  Tom 
Lichatowich.  Protected  Resources 
Division,  NMFS  Portland  office,  (503- 
230-5438). 

For  permits  895.  795. 1005. 822. 825: 
Robert  Koch.  Protected  Resoiuces 
Division,  NMFS  Portland  office,  (503- 
230-5424). 

SUPPLEMENTARY  INFORMATION:  Permits     '^ 
are  requested  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
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hearing  is  at  thd  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  th^labove  application 
summaries  are  ^ose  of  the  appUcant 
and  do  not  necessarily  reflect  the  views 
ofNMFS.  i' 

Issuance  of  these  permits, 
modifications,  aad  amendments,  as 
required  by  the  BSA,  was  based  on  a 
finding  that  sucn  permits, 
modifications,  and  amendments:  (1) 
Were  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  Usted  spejaes  which  are  the 
subject  of  the  Mtmits;  and  (3)  are 
consistent  with  tne  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA.  These  permits,  modifications,  and 
amendments  wege  also  issued  in 
accordance  witlj  land  are  subject  to  parts 
217-222  of  TitlelSO  CFR.  the  NMFS 
regulations  gov^ing  listed  species 
permits.  I 

Applicatioiis  Reived 

Carl  Page  (1059)  requests  a  five-year 
permit  for  takes  Qf:  aduh  and  juvenile, 
threatened,  southern  Oregon/northern 
CaUfomia  coast  (SONNC)  coho  salmon 
{Oncorhynchus  kisutch);  adult  and 
juvenile,  threate^iied,  central  California 
coast  coho  salmob  (Oncorhynchus 
kisutch];  and  adiilt  and  juvenile, 
endangered,  sou^tern  CaUfomia  coast 
steelhead  (Oncofhynchus  myldss) 
associated  with  ^h  population  and 
habitat  studies  i^lcoastal  drainages 
throughout  Caliibamia.  The  studies 
consist  of  coho  salmon  habitat  and 
biological  inven%}ries,  and  project 
monitoring  and  ^Valuation  studies  for 
which  ESA-liste^  fish  are  proposed  to 
be  taken.  ESA-Usted  fish  will  be 
captiued.  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  bom  the  anesthetic,  and 
released.  ESA-Usted  sahnon  indirect 
mortaUties  as80c|«ted  with  the  research 
are  also  requested^ 

BOR  (1072)  requests  a  five-year 
permit  for  takes  Qf  adult  and  juvenile, 
threatened,  SONNC  coho  salmon 
[Oncorhynchus  kisutch)  associated  with 
monitoring  projeas  in  the  Trinity, 
Klamath  and  Ne^q  River  Basins  within 
the  Evolutionarily  Significant  Unit 
(ESU).  The  studies  consist  of  coho 
salmon  distributinn  and  abundance 
SSA-listed  fish  are 
Bn.  ESA-listed  fish 
aesthetized,  handled 
asured),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
mortaUties  associajted  with  the  research 
are  also  requested. 

PLC  (1074)  req^^ts  a  five-year  permit 
for  takes  of  adult  ahd  juvenile. 


surveys  for  whic 
proposed  to  be  tc 
will  be  captured,  |< 
(identified  and 


threatened,  SONNC  coho  salmon 
[Oncorhynchus  kisutch)  associated  with 
fish  population  and  habitat  studies  on 
PLC  ownership  properties  in  basins  of 
the  Eel,  Van  Duzen,  and  Mattole  Rivers, 
Freshwater  Creek,  and  coastal  stream 
drainages  to  Humboldt  Bay  within  the 
ESU.  TTie  studies  consist  of  coho  salmon 
habitat  and  biological  inventories,  and 
project  monitoring  and  evaluation 
studies  for  which  ESA-Usted  fish  are 
proposed  to  be  taken.  ESA-listed  fish 
will  be  captured,  anesthetized,  handled 
(identified  and  measiued),  allowed  to 
recover  bom  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
mortalities  associated  with  the  research 
are  also  requested. 

PCFFA  (1075)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  SONNC  coho  salmon 
[Oncorhynchus  kisutch)  associated  with 
fish  population  and  habitat  studies  in 
the  Eel  River  Basin  within  the  ESU.  The 
studies  consist  of  coho  salmon 
distribution,  abundance  and  genetic 
surveys  for  which  ESA-listed  fish  are 
proposed  to  be  taken.  ESA-Usted  fish 
wiU  be  captured,  anesthetized,  handled 
(identified  and  measiued),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-Usted  salmon  indirect 
mortaUties  associated  with  the  research 
are  also  requested. 

BLM  (1088)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  SONNC  coho  salmon 
[Oncorhynchus  kisutch)  associated  with 
fish  population  and  habitat  studies  in 
the  Eel  and  Mattole  River  Basins,  and 
Hiunboldt  County  coastal  stream 
drainages  within  the  ESU.  The  studies 
consist  of  coho  salmon  distribution, 
abundance  and  spawner  surveys  for 
which  ESA-Usted  fish  are  proposed  to 
be  taken.  ESA-listed  fish  will  be 
captured,  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  bom  the  anesthetic,  and 
released.  ESA-Usted  salmon  indirect 
mortaUties  associated  with  the  research 
are  also  requested. 

SPI  (1092)  requests  a  five-year  permit 
for  takes  of  adult  and  juvenile, 
threatened,  SONNC  coho  salmon 
[Oncorhynchus  kisutch)  associated  with 
fish  population  and  habitat  studies  on 
SPI  ownership  properties  within  the 
ESU.  The  studies  consist  of  coho  salmon 
habitat  and  biological  inventories  for 
which  ESA-listed  fish  are  proposed  to 
be  taken.  ESA-listed  fish  will  be 
captured,  anesthetized,  handled 
(identified  and  measured),  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  salmon  indirect 
mortaUties  associated  with  the  research 
are  also  requested. 


WDFW  (1114)  requests  a  five-year 
permit  for  a  take  of  juvenile  endangered, 
naturally-produced  and  artificially- 
propagated.  Upper  Columbia  River 
steelhead  [Oncorhynchus  mykiss) 
associated  with  a  smolt  monitoring 
program  at  Rock  Island  Bam  on  the 
Columbia  River.  The  purpose  of  the 
program  is  to  collect  information  on 
juvenile  fish  migraUon  timing,  survival, 
travel  timing,  and  general  fish  health. 
The  data  will  be  used  to  make  in-season 
adjustments  to  water  releases  bom 
upstreaih  reservoirs  that  optimize 
downstream  migration  conditions.  ESA- 
Usted  juvenile  fish  are  proposed  to  be 
collected  in  a  permanent  inclined 
screen  trap,  anesthetized,  examined 
and/or  tagged  with  passive  integrated 
transponders  (PIT),  allowed  to  recover 
bom  the  anesthetic,  and  released.  ESA- 
Usted  juvenile  fish  indirect  mortaUties 
associated  with  the  research  are  also 
requested. 

PUDCC  (1115)  requests  a  five-year 
permit  for  takes  of  endangered, 
natiually-produced  and  artificiaUy- 
propagated.  Upper  Columbia  River 
steelhead  [Oncorhynchus  mykiss) 
associated  with  two  research  studies. 
The  purpose  of  study  one  is  to  evaluate 
the  juvenile  fish  bypass  system  instaUed 
at  Rock  Creek  Dam.  Data  collected  wiU 
be  used  to  test  and  improve  the  surface 
collector  system  that  guides  juvenile 
salmonids  aroimd  the  dam.  ESA-listed 
juvenile  fish  are  proposed  fo  be 
collected  by  surface  collectors  at  the 
dam,  anesthetized,  examined  and/or 
PIT-tagged,  allowed  to  recover  from  the 
anesthetic,  and  released.  The  purpose  of 
study  two  is  to  monitor  juvenile  fish  gas 
bubble  trauma  at  Rocky  Reach  and  Rock 
Island  Dams  on  the  Columbia  River.  The 
information  obtained  will  be  used  to 
determine  how  fish  are  affected  by  gas 
bubbles  and  what  can  be  done  to 
minimize  gas  bubble  trauma.  ESA-Usted 
juvenile  fish  are  proposed  to  be 
collected  by  surface  collectors  at  the 
dams,  anesthetized,  examined,  aUowed 
to  recover  bom  anesthetic,  and  released. 
ESA-Usted  juvenile  fish  indirect 
mortaUties  associated  with  both  studies 
are  also  requested. 

PUDDC  (1116)  requests  a  five-year 
permit  for  takes  of  endangered, 
naturally-produced  and  artificially- 
propagated,  Upper  Columbia  River 
steelhead  [Oncorhynchus  myldss) 
associated  with  a  study  designed  to 
determine  the  survival  and  migration 
differences  of  juvenile  fish  as  they  pass 
downstream  through  Lake  Pateros  and 
Wells  Dam.  ESA-Usted  juvenile  fish  are 
proposed  to  be  collected  by  rotary  screw 
traps  and/or  beach  seines.  AU  ESA- 
listed  fish  captured  will  be  examined 
under  water  and  released  into  the 
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stream  where  captured  without 
additional  handUng.  The  information 
will  be  used  to  determine  the 
appropriateness  of  utilizing  selected 
surrogate  stocks  in  future  survival 
studies  in  the  mid-Columbia  River. 
ESA-listed  juvenile  fish  indirect 
mortalities  associated  with  the  research 
are  also  requested. 

Permits  Issued 

Notice  was  published  on  September 
18. 1997  (62  FR  48995)  that  an 
application  had  been  filed  by  DWAA 
(1066)  to  take  threatened  central 
California  coast  coho  salmon  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222).  Permit  1066  was  issued 
to  DWAA  on  December  23. 1997.  Permit 
1066  expires  on  June  30,  2002. 

Notice  was  published  on  September 
11. 1997  (62  FR  47790)  that  an 
application  had  been  filed  by  GPWI 

(1079)  to  take  threatened  central 
California  coast  coho  salmon  as 
authorized  by  the  ESA.  Permit  1079  was 
issued  to  GPWI  on  December  23, 1997. 
Permit  1079  expires  on  June  30,  2002. 

Notice  was  published  on  September 
11,  1997  (62  FR  47790)  that  an 
application  had  been  filed  by  SJSU 

(1080)  to  take  threatened  central 
California  coast  coho  salmon  as 
authorized  bj^  the  ESA.  Permit  1080  was 
issued  to  SJSU  on  December  23, 1997. 
Permit  1080  expires  on  June  30.  2002. 

Notice  was  published  on  September 
18, 1997  (62  FR  48995)  that  an 
application  had  been  filed  by  STMA 
(1082)  to  take  threatened  central 
California  coast  coho  salmon  as 
authorized  by  the  ESA.  Permit  1082  was 
issued  to  STMA  on  December  23, 1997. 
Permit  1082  expires  on  June  30,  2002. 

Notice  was  published  on  August  22, 
1997  (62  FR  44646)  that  an  application 
had  been  filed  by  CDFFP  (1103)  to  take 
threatened  central  California  coast  coho 
salmon  as  authorized  by  the  ESA. 
Permit  1103  was  issued  to  CDFFP  on 
December  23, 1997.  Permit  1103  expires 
on  June  30.  2002. 

Notice  was  published  on  August  22, 
1997  (62  FR  44646)  that  an  application 
had  been  filed  by  IPC  (1104)  to  take 
threatened  central  California  coast  coho 
salmon  as  authorized  by  the  ESA. 
Permit  1104  was  issued  to  LPC  on 
December  23. 1997.  Permit  1103  expires 
onjime  30,  2002. 

Modifications  Issued 

Notice  was  published  on  October  14, 
1997  (62  FR  53319)  that  an  application 
had  been  filed  by  the  Corps  for 
modification  3  to  enhancement  permit 


895.  Modification  3  to  permit  895  was 
issued  on  December  24, 1997.  Permit 
895  authcHizes  the  Corps  annual  takes  of 
adult  and  juvenile,  endangered,  Snake 
River  sockeye  salmon  [Onicorhynchus 
nerka);  adult  and  juvenile,  threatened, 
naturally-produced  and  artificially- 
propagated.  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshawytscha):  and  adult  and  juvenile, 
threatened.  Snake  River  Call  chinook 
sahnon  [Oncorhynchus  tshawytscha] 
associated  with  the  operation  of  the 
Juvenile  Fish  Transportation  Program  at 
four  hydroelectric  projects  on  the  Snake 
and  Columbia  Rivers  (Lower  Granite, 
Little  Goose,  Lower  Monimiental,  and 
McNary  Dams).  For  modification  3,  the 
Corps  is  authorized  an  increase  in  the 
annual  incidental  take  of  adult, 
threatened.  Snake  River  spring/summer 
chinook  salmon  associated  with 
fallbacks  through  the  juvenile  fish 
bypass  systems  at  the  projects.  A 
corresponding  increase  in  ESA-listed 
adult  salmon  incidental  mortalities  are 
also  authorized.  Modification  3  is  valid 
for  the  duration  of  the  permit.  Permit 
895  expires  on  December  31, 1998. 

Amended  Permits 

Amendments  to  scientific  research 
and/or  enhancement  permits  795, 1005, 
822,  and  825  were  issued  on  December 
29, 1997.  The  amendments  authorize  an 
extension  of  each  of  the  permits  through 
May  31, 1998.  The  permits  were  all  due 
to  expire  on  December  31, 1997. 
Extensions  of  the  permits  are  necessary 
to  allow  the  permit  holders  to  continue 
activities  while  new  permits  are  applied 
for  and/or  to  allow  them  the 
opportunity  to  develop  take  estimates  of 
ESA-listed  steelhead  (Oncorhynchus 
mykiss)  for  the  applications.  Permits 
795  and  1005  authorize  IDFG  and 
NWFSC  takes  of  adult  and  juvenile, 
endangered.  Snake  River  sockeye 
salmon  associated  with  a  captive 
broodstock  program.  Permits  822  and 
825  authorize  FPC  and  CRTTFC  takes  of 
juvenile,  endangered.  Snake  River 
sockeye  salmon;  adult  and  juvenile, 
threatened,  naturally-produced  and 
artificially-propagated.  Snake  River 
spring/summer  chinook  salmon;  and 
adult  and  juvenile,  threatened.  Snake 
River  fall  chinook  salmon  associated 
with  scientific  research  and  monitoring 
activities. 

Dated:  January  9. 1998. 

Baibara  A.  Schroeder, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  flesourpes.  National 
Marine  Fisheries  Service. 

[FR  Doc.  98-1050  Filed  1-14-98;  8:45  am] 

BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

P.D.  0108068] 


Scientific  Rasaarch 
Pannits  (PHF*  7S2-1438  and  PHFt 
774-1437) 

AGENCY:  National  Marine  fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Manmial 
Laboratory,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way. 
NE,  BIN  C15700,  Bldg.  1.  Seattle. 
Washington  98115-0700  has  applied  in 
due  form  for  a  permit  to  take  multiple 
cetacean  and  pinniped  species  for 
purposes  of  scientific  research.  In 
addition  the  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service.  NOAA.  P.O.  Box  271 
La  Jolla,  CA  92038-0271  has  applied  in 
due  form  for  a  permit  to  take  multiple 
pinniped  species  for  the  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
17. 1998. 

ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Docimientation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13130. 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator.  Northwest 
Region.  National  Marine  Fisheries 
Service,  NOAA.  7600  Sand  Point  Way. 
NE,  BIN  C15700,  Bldg.  1,  Seattle.  WA 
98115-0070  (206/526-6150). 

Regional  Administrator.  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach.  CA 
90802-4213  (562/980-4001). 

Written  comments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mailed  to  the  Qiief,  Permits 
and  Documentation  Division.  F/PRl. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
SI    forth  the  specific  reasons  why  a 
heanng  on  these  particular  requests 
would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
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later  than  the  cluing  date  of  the 
comment  period.!  Please  note  that 
comments  will  abt  be  accepted  by  email 
or  other  electronic  media. 

Conciirrent  with  the  pubUcation  of 
this  notice  in  th^;  Federal  Register. 
NMFS  is  forwar^ng  copies  of  this 
apphcation  to  th^  Marine  Mammal 
Commission  and  tits  Committee  of 
Scientific  Advisbi^. 
SUPPLBMB4TARY  |NFORMATK)N:  The 
subject  permits  ate  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  sea.),  the  Regulations 
Governing  the  Taking  and  hnporting  of 
Marine  Mammalis  (50  CFR  part  216).  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (16  U.SJC.  1531  et  seq.),  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  ^0  CFR  222.23),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16U.S.C.  llSlelseg.). 

The  National  Marine  Mammal 
Laboratory  seeks  to  conduct  aerial 
surveys  of  large  aitd  small  cetaceans  in 
the  waters  off  th^  coasts  of  Alaska, 
Washington,  Oregpn,  and  California. 
During  the  cours^  of  these  siuveys, 
some  pinniped  species  may  also  be 
inadvertently  harassed. 

The  Southwest  Fisheries  Science 
Center  seeks  to  cp^duct  photographic 
aerial  surveys  of  pinnipmi  rookeries 
and/or  haulouts  in  California.  Oregon, 
Washington,  and  Alaska.  These  surveys 
will  assess  pinniped  populations  and 
determine  distributioi),  length 
frequencies,  breeding  densities,  nearest 
neighbor  distance^ ,  and  population 
indices. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  setfl),  an  initial 
determination  hasibeen  made  that  the 
activities  proposed  are  categorically 
excluded  from  th^i  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  January  8, 1988. 
Ann  D.  TeriMish,     1 1 

Chief.  Permits  and  [fomentation  Division, 
Office  of  Protected  Bksources,  National 
Marine  Fisheries  Setiice. 
(FR  Doc.  98-1049  Filed  1-14-98;  8:45  am) 

BHAJNQ  CODE  3S10-a-  F 
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action:  Notice  of  first  prehearing 
conference. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION      1 1 

[CP8C  Docket  Na  M-l] 

Black  &  Decker  Q^rporation,  et  al.; 
Prehearing  Confeiience 

agency:  ConsumeiK  Product  Safety 
Commission. 


DATES:  This  notice  announces  a 
prehearing  conference  to  be  held  in  the 
matter  of  The  Black  &  Decker 
Corporation,  et  al.  on  January  29, 1998, 
at  10:00  a.m. 

ADDRESSES:  The  prehearing  conference 
will  be  in  hearing  room  420  of  the  East- 
West  Towers  Building,  4330  East-West 
Highway.  Bethesda,  Maryland  20814. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  contact  Sadye  E. 
Dunn.  Secretary,  U.S.  Consumer 
Product  Safety  Commission, 
Washington,  D.C.;  telephone  (301)  504- 
0500;  telefax  (301)  504-0127. 
SUPPLaHENTARY  INFORMATION:  This 
public  notice  is  issued  pursuant  to  16 
CFR  1025.21(b)  of  the  U.S.  Consumer 
Product  Safety  Commission's  Rules  of 
Practice  for  Adjudicative  Proceedings  to 
inform  the  public  that  a  prehearing 
conference  will  be  held  in  an 
administrative  proceeding  under 
Section  15  of  the  Consumer  Product 
Safety  Act  (CPSA)  captioned  CPSC 
Docket  No.  98-1.  hi  the  Matter  of  The 
Black  &  Decker  Corporation;  and 
Charles  E.  Fenton.  Barbara  B.  Lucas,  and 
Thomas  M.  Schoewe.  Directors.  Black  & 
Decker  (U.S.)  toe;  and  Black  &  Decker 
(U.S.)  toe.  The  Presidtog  Officer  m  the 
proceeding  is  United  States 
Administrative  Law  Judge  William  B. 
Moran.  The  Presiding  Officer  has 
determmed  that,  for  good  and  sufficient 
cause,  the  time  period  for  holding  this 
first  prehearing  conference  had  to  be 
extended  to  the  date  annoimced  above, 
which  date  is  beyond  the  fifty  (50)  day 
period  referenced  m  16  CFR  1025.21(a). 

The  public  is  referred  to  the  Code  of 
Regulations  citation  Usted  above  for 
identification  of  the  issues  to  be  raised 
at  the  conference  and  is  advised  that  the 
date,  time  and  place  of  the  hearing  also 
will  be  established  at  the  conference. 

Substantively,  the  issue  being 
Utigated  in  this  proceeding  is  described 
by  the  Presiding  Officer  as  whether  the 
Black  and  Decker  Spacemaker  Toaster, 
Model  TlOOO.  Type  1.  ("Spacemaker 
Toaster")  presents  a  fire  hazard  as  a 
consequence  of  an  allegedly  defective 
electronic  timer;  whether  the  allegedly 
defective  timer  constitutes  a  design 
defect  under  15  U.S.C.  2064;  whether 
the  allegedly  defective  timer  creates  a 
substantial  risk  of  injury  to  consumers 
withm  the  meaning  of  Section  15(a)(2). 

(c)  and  (d)  of  the  CPSA.  15  U.S.C. 
2064(a)(2).  (c)  and  (d);  and  whether, 
consequently,  the  Spacemaker  Toaster 
presents  a  substantial  product  hazard,  as 
described  in  sections  15(a)(2).  (c)  and 

(d)  of  the  CPSA.  15  U.S.C.  2064(a)(2).  (c) 


and  (d).  Should  the  allegations  be 
proven,  Complaint  Counsel  for  the 
Office  of  Compliance  of  the  U.S. 
Consumer  Prciduct  Safety  Commission 
seeks  a  finding  that  the  product  presents 
a  substantial  product  hazard  and  that 
public  notification  be  made  pursuant  to 
section  15(c)  of  the  CPSA  and  that  otiier 
appropriate  relief  be  directed,  as  set 
forth  in  the  Complaint. 

Dated:  January  12, 1998. 
Sadye  E.  Dunn, 

Consumer  Product  Safety  Commission. 
(FR  Doc.  98-1076  Filed  1-14-98;  8:45  am] 
BHXINQ  CODE  as»-01-M 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-022q 

Notica  and  Request  for  Comments 
Regarding  w\  Information  Coliection 
Requirement 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regardmg  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  to  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
DoD  announces  the  proposed  extension 
of  a  pubUc  information  collection 
requirement  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  mformation  will  have 
practical  utihty;  (b)  the  acciu^cy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
mformation  collection  on  respondents, 
mcluding  the  use  of  automated 
collection  techniques  or  other  forms  of 
mformation  technology.  This 
information  collection  requirement  is 
curienUy  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
throu^  June  30, 1998.  DoD  proposes 
that  OMB  extend  its  approval  for  use 
through  Jime  30,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  16, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Melissa 
D.  Rider,  PDUSD  (A&T)  DP  (DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
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Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  over  the 
hitemet  should  be  addressed  to: 
dfars@acq.osd.mil. 

Please  cite  0MB  Control  Number 
0704-0225  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
cite  0MB  Control  Number  0704-0225  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  D.  Rider,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  INTERNET  at:  http:// 
www.dtic.mil/dfars/ 

Paper  copies  may  be  obtained  bom 
Ms.  Melissa  D.  Rider,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Defense  FAR  Supplement  Part 
204,  Administrative  Matters,  and  related 
clauses  at  252.204:  OMB  Control 
Number  0704-0225. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to  two 
types  of  information  that  a  contractor 
must  submit  to  DoD. 

a.  The  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS),  at 
204.404-70(a),  prescribes  the  use  of  the 
clause  at  DFARS  252.204-7000, 
Disclosure  of  Information,  when  the 
contractor  will  have  access  to  or 
generate  imclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public,  this  clause 
requires  contractors  to  obtain 
contracting  ofBcer  approval  to  release 
unclassified  information  outside  of  the 
contractor's  organization  unless  the 
information  is  already  in  the  public 
domain.  In  requesting  such  approval, 
the  contractor  must  identify  the  specific 
information  that  will  be  released,  the 
medium  that  will  be  used,  and  the 
purpose  for  the  release.  The 
Government  reviews  the  information 
provided  by  the  contractor  to  determine 
if  it  is  sensitive  or  otherwise 
inappropriate  for  release  for  the  stated 
purpose.  Such  requests  are  normally 
received  only  on  research  and 
development  contracts  or  Ijirge  dollar 
systems  or  operations  contracts. 

b.  DFARS  204.602-70  prescribes  the 
use  of  the  solicitation  provision  at 
252.204-7001,  Commercial  and 
Government  Entity  (CAGE)  Code 
Reporting,  when  CAGE  codes  for 
prospective  offerors  are  not  available  to 
contracting  officers.  The  provision 
requires  an  offeror  to  submit  as  part  of 
its  offer  either  a  previously  assigned 
GAGE  code,  or  to  ask  the  contracting 
officer  to  request  a  code  from  the 
Defense  Logistics  Service  Center.  In  the 


latter  case,  the  Government  will  obtain 
a  CAGE  code  for  the  offeror,  if  it  is 
selected  for  award,  using  the  procedures 
at  DFARS  204.7202-1.  The  CAGE  codes 
provided  by  offerors  are  used  by  the 
Government  in  automated  acquisition 
systems  to  identify  discrete  entities  that 
have  been  awarded  contracts.  The  codes 
support  efficient  data  exchange  among 
automated  systems  for  contract  award, 
contract  administration,  and  contract 
payment. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  66,898. 

Number  of  Responses:  108,261. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  .62 
hours. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  collection 
requirement  pertains  to  information  that 
contractors  must  submit  to  DoD  to 
request  release  of  unclassified  data  that 
is  not  in  the  public  domain,  or  to 
provide  or  request  assignment  of  a 
contractor  and  Government  entity 
(CAGE)  code.  This  information  is  used 
by  DoD  to  (1)  control  unclassified  data 
that  is  sensitive  or  otherwise 
inappropriate  for  release  for  the 
contractor's  stated  purpose,  and  (2) 
support  efficient  data  exchange  among 
automated  systems  for  contract  award, 
contract  administration,  and  contract 
payment  by  assigning  a  unique  code  to 
each  contractor  doing  business  with 
DoD. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

(FR  Doc.  98-971  Filed  1-14-98;  8:45  am] 

MLUNGCOOE  SOOO-IM-M 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Numbar  0704-0218] 

Information  Collection  Requirements; 
Bonds  and  Insurance 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Sections 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
DoD  announces  the  proposed  extension 
of  a  public  information  collection 
requirement,  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
throu^  September  30, 1998.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  September  30,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  16, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
Williams.  (PDUSD  (A&T)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.miL 

Please  cite  OMB  Control  Number 
0704-0216  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
cite  OMB  Control  Number  07O4-O216  in 
the  subject  line.     • 

FOR  FURTHER  INFORMATION  CONTACT:  Ms., 
Amy  Williams,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http://wrww.dtic.mil/ 
dfars/ 

Paper  copies  may  be  obtained  fit)m 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

Title.  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
228,  Bonds  and  Insurance,  and  Related 
Clauses  at  252.228,  OMB  Control 
Number  0704-0216. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to 
information  collections  used  by  DoD 
claims  investigators  to  determine  the 
amount  and  extent  of  claims  placed 
against  the  Government  and  by  DoD 
contracting  officers  to  assess  whether  a 
contractor,  other  than  a  Spanish 
contractor  or  subcontractor,  performing 
a  service  or  construction  contract  in 
Spain,  has  insurance  adequate  to  cover 
the  risk  assimied  by  the  contractor  or 
subcontractor. 


Executive  Edi 
Regulations  C 
(FR  Doc.  98-« 

BILUNOCOOES 


DEPARTME 
[OMB  Control 


AGENCY:  Dep 
ACTION:  Notii 
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extension  of 
collection  re 

SUMMARY:  In 
3506(c)(2){A 
Reduction  A^ 
DoD  annoum 
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collection  of 
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Affected  Pubh  i ;  Businesses  or  other 
for-profit  and  net  for-profit  institutions. 

Annual  Burden  Hours:  859  hours. 

Number  of  Re.  ipondents:  49. 

Responses  Pei  Respondent:  1. 

Number  of  Responses:  49. 

Average  Burdeti  Per  Response:  17.53 
hours.  1 1 

Frequency:  Orl  ixx:»sion. 

SUPPLEMENTARY  MFORMATION: 
Summary  of  Infonnation  Collection 

•  DFARS  252.b|28-7000, 
Reimbursement  Wr  War-Hazard  Losses, 
requires  the  conMctor  to  provide  notice 
and  supporting  (jbctunentation  to  the 
Government  regajiidlng  claims  or 
potential  claims  tinder  the  clause. 

•  DFARS  252.228-7005,  Accident 
Reporting  and  Investigation  Involving 
Aircraft,  Missiles,  and  Space  Launch 
Vehicles,  requires  the  contractor  to 
report  promptly  to  the  Administrative 
Contracting  Offioar  all  pertinent  facts 
relating  to  each  accident  involving  an 
aircraft,  missile,  or  space  launch  vehicle 
being  manufactured,  modified,  repaired, 
or  overhauled  in  donnectlon  with  the 
contract.  1 1 

•  DFARS  252.^28-7006,  Compliance 
with  Spanish  Lanr^  and  Insurance, 
requires  the  contractor  to  provide  a 
written  representation  that  the 
contractor  has  obialned  the  required 
types  of  insiuanc^l  in  the  minimum 
amounts  specified  in  the  clause.  This 
information  is  obtained  &t>m  contractors 
under  service  or  construction  contracts 
to  be  performed  ihl  Spain  by  other  than 
Spanish  contractois  or  subcontractors. 
Mkhek  P.  Peteraonl  I 

Executive  Editor,  D^nse  Acquisition 

Regulations  Council 

(FR  Doc.  98-972  Filpfl  1-14-98;  8:45  ami 

BILUNG  CODE  50eO-M 


iledi- 


DEPARTMENT  O^  DEFENSE 
[0MB  Control  Number  0704-^231] 

Information  Collaotion  Requirements; 
Mortuary  Service^!  Contracts 

AGENCY:  Departmaot  of  Defense  (DoD). 
ACTION:  Notice  andlrequest  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 


SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
DoD  announces  the  proposed  extension 
of  a  public  information  collection 
requirement  and  s^pks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  whqtjier  the  proposed 
collection  of  infonttation  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  Information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  Information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
This  information  collection  requirement 
is  currently  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for  use 
through  June  30, 1998.  DoD  proposes 
that  0MB  extend  its  approval  for  use 
through  June  30,  2001. 
0ATE8:  Consideration  will  be  given  to  all 
comments  received  by  March  16, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
Information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Mr.  Michael 
Pelkey,  PDUSD(A&T)DP(DAR),  IMD 
3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  dte  0MB 
Control  Number  0704-0231  in  all 
correspondence  related  to  this  issue. 
Comments  may  also  be  provided 
electronically  by  e-mailing  the 
comments  to  dfarseacq.osd.mil.  Please 
Include  OMB  Control  Number  0704- 
0231  in  the  subject  line  of  the  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Pelkey,  at  (703)  602-0131. 
A  copy  of  this  Information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http://www.dtic.mil/ 
dfars/ 

Paper  copies  may  be  obtained  from 
Mr.  Michael  Pelkey, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS) 
Subpart  237.70.  Mortuary  Services,  and 
the  associated  clause  at  DFARS 
252.237-7011;  no  form  is  used  for  this 
information  collection;  OMB  Number 
0704-0231. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  regarding 
the  results  of  the  embalming  process 
under  contracts  for  mortuary  services. 
The  information  is  used  to  ensure 
proper  preparation  of  the  body  for 
shipment  and  burial. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 
Annual  Burden  Hours:  400. 
Number  of  Responses:  800. 


Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  clause  at  DFARS  252.237-7011. 
Preparation  History,  requires  that  the 
contractor  submit  information 
describing  the  results  of  the  embahning 
process  on  each  body  prepared  for 
burial  under  a  DoD  contract. 
Mkhele  P.  PHnwn. 

Executive  Editor.  Defense  Acquisition 

Regulations  Council. 

|FR  Doc.  98-973  Filed  1-14-98;  8:45  am] 

BUJNQ  CODE  «0e0-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Notice  of 
Advisory  Committee  Meetings 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
4-=5.  May  20-21.  and  October  7-8, 1998 
at  the  Pentagon.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Defense  Science  Board  will 
discuss  interim  findings  and  tentative 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  postiu^. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)).  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  pubUc. 

Dated:  January  9, 1998. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-964  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  infonnatkxi 
CoHection  Requests 

AQBiCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Q>llection  Requests. 

summary:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comraents  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperworl^ 
Reduction  Act  of  1995. 
OATB:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
h4anagement  and  Budget  (OMB)  has 
been  requested  by  February  9, 1998.  A 
regular  clearance  process  is  also 
bc^nning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  16, 1998. 


;  Written  comments 
reguding  the  emergency  review  should 
be  addrmsed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3.  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ].  Sherrill. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronic  mailed  to  the 
internet  address  #FIRB@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt-BNENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
coUection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  9, 1998. 
Gloria  Parker. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Comprehensive  School  Reform 
Demonstration  Program. 

Abstract:  '^his  application  will  be 
used  by  the  State  Education  Agencies 
(SEAs)  to  obtain  funds  to  provide 
competitive  grants  to  local  education 
agencies  to  assist  local  Title  I  and  some 
non-Title  I  schools  to  adopt  research- 
based  comprehensive  school  reform 
models.  The  information  will  be  used  to 
review  and  to  approve  SEA  applications 
to  participate  in  the  program. 

Additional  Information:  An 
emergency  request  for  this  collection  is 


two-fold.  First,  any  delay  in  requesting 
applications  from  State  Education 
Agencies  (SEAs)  beyond  February  1996 
will  mean  that  the  demonstration  of 
comprehensive  school  reform  models  to 
be  funded  under  this  legislation  will  not 
be  able  to  begin  until  the  school  year 
starting  in  1999.  Thus,  the  Department 
will  not  be  able  to  fulfill  the  intent  of 
Congress  that  these  comprehensive 
innovations  begin  in  the  1998  school 
year  and  provide  evidence  in 
succeeding  years  that  can  have  a 
positive  influence  on  the 
reauthorization  of  Title  I  itself.  Second, 
this  program  was  developed  in  the 
Congress  at  the  end  of  the  1998  budget 
process.  It  was  unclear  until  the  final 
conference  on  the  Department's  budget 
if  this  program  would  actiially  become 
law.  Thus,  the  Department  could  not 
develop  materials  that  could  go  through 
the  public  comment  process  in  a  way 
that  avoids  the  need  for  this  emergency 
clearance  approach.  Therefore,  ED  is 
requesting  approval  by  February  9, 1998 
in  order  for  the  State  competitive  grant 
programs  to  be  implemented  in  time  for 
schools  to  establish  woridng 
relationships  with  the  providers  of 
comprehensive  school  reform  models  in 
September  1998. 

Frequency:  Aimually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions: 
State,  local  or  Tribal  Gov't.  SEAs  at 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Respcmses:  56.  Burden  Hours: 
2,240. 

(PR  Doc.  98-995  Filed  1-14-98;  8:45  ami 

BNJJNQ  CODE  40M-«1-P 


DEPARTMENT  OF  EDUCATION 

Notice  Of  proposed  information 
collection  requests 

AOBtCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  die  Chief  Information 
Officer,  invites  comments  on  the' 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  13, 1998.  A 
regular  clearance  process  is  also 
b^inning.  Interested  persons  are 
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invited  to  subini^  commeRts  on  or  before 
March  16, 1998 
ADDRESSES:  Wr  fllen  comments 
regarding  the  einergency  review  should 
be  addressed  to  tjhe  Office  of 
Information  and  iRegulatory  Affairs, 
Attention:  Dan  Ghenok.  Desk  Ofiicer 
Department  of  Education,  Office  of 
Management  ami  Budget,  725  17th 
Street,  NW.,  Roiim  10235,  New 
Executive  OfBcilBuilding,  Washington. 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sheirill,  Department  of  Education.  7th  & 
D  Streets.  S.W.,  Room  5624.  Regional 
Office  Building  3.  Washington.  D.C. 
20202-4651.  Wrijtten  comments 
regarding  the  regular  clearance  and 
requests  for  copiis  of  the  proposed 
information  colliaction  requests  should 
be  addressed  to  Patrick  J.  Sheirill. 
Department  of  Education,  600 
Independence  AMenue,  S.W.,  Room 
5624,  Regional  Q^ce  Building  3, 
Washington,  D.Q.  20202-4651,  or 
should  be  electrohic  mailed  to  the 
internet  address  #FIRB@ed.gov.  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  SherrilJ  1(202)  708-8196. 
Individuals  who  iise  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FMtS)  at  1-800-877-8339 
between  8  a.m.  ai:jd  8  p.m..  Eastern  time, 
Monday  through!  friday. 
SUPPLByiENTARY  l^fKJRMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506(c)(?)(A)  requires  that  the 
Director  of  OMB  Provide  interested 
Federal  agencies  i^d  the  public  an  early 
opportunity  to  cdikiment  on  information 
collection  request^.  The  Office  of 
Management  and!  $udget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
pubUc  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligati^s.  The  Deputy  Chief 
Information  Offidak-,  Office  of  the  Chief 
Information  OfficUr,  pubhshes  this 
notice  containing!  jproposed  information 
collection  request  at  the  beginning  of 
the  Departmental  review  of  die 
information  collection.  Each  proposed 
information  collec^on,  grouped  by 
office,  contains  tiM  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 


collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  9, 1998. 
Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 


extension,  existi; 
Title;  (3)  Summi 
Description  of  thi 
proposed  use  of. 
Respondents  and 


or  reinstatement;  (2) 
of  the  collection;  (4} 
:  leed  for,  and 
information;  (5) 
|uency  of 


Office  of  the  Secretary 

Type  of  Review.  New. 

Title-.  America  Reads  Pilot  Sites 
Letter,  and  Request  for  Information  from 
America  Reads  Federal  Work  Study  and 
President's  Coalition  Members. 

Abstract:  Improving  the  teaching  and 
learning  of  reading  is  one  of  the 
Department  of  Education's  seven 
priorities.  This  summer,  the  Department 
will  sponsor  America  Reads  pilot  sites 
to  offer  extended  learning  time 
opportunities  for  children  to  practice 
and  further  develop  their  reading  skills. 
The  letter  to  literacy  leaders  will  assist 
the  Department  in  developing  and 
planning  quaUty  summer  pilot  sites.  It 
will  be  sent  to  at  least  one  literacy 
coalition  in  every  state  with  priority 
given  to  those  sites  in  E.Z.s  and  E.C.s, 
as  well  as  those  communities  that  have 
signed  on  to  the  proposed  Voluntary 
National  Test.  The  voluntary  request  for 
information  from  the  America  Reads 
Federal  Work  Study  programs  and  the 
President's  Coalition  for  the  America 
Reads  Challenge  members  will  be 
posted  on  the  web  to  allow  pilot  sites  to 
be  able  to  utifize  their  resources. 

Additional  Information:  In  order  to 
enable  America  Reads  pilot  sites  to  be 
prepared  for  their  summer  reading 
programs  and  take  fUll  advantage  of  the 
Department  of  Education's  assistance 
and  the  experience  of  other  America 
Reads  Challenge  participants,  this 
information  must  be  collected  and 
posted  on  the  world  wide  web  as  soon 
as  possible.  Therefore,  ED  is  requesting 
approval  by  January  13. 1998. 
Frequency:  One  time. 


Affected  Public  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,063. 
Burden  Hours:  64. 

(PR  Doc.  98-996  Filed  1-14-98;  8:45  am) 

WLLMO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Public  Hearings  on  a  CompFehensfva 
National  Enargy  Strategy 

agency:  Office  of  Policy  and 
International  Affairs,  U.S.  Department  of 
Energy. 

action;  Notice  of  Public  Hearing. 

aUMMARY:  The  U.S.  Department  of 
Energy  is  announcing  a  series  of  public 
hearings  to  solicit  input  from  state  and 
local  officials,  utility  representatives, 
industry  representatives,  public  interest 
groups  and  other  interested  parties  in 
the  development  of  a  statutorily 
required  national  energy  policy  plan, 
hereinafter  referred  to  as  the 
"Comprehensive  National  Energy 
Strategy"  or  "Strategy".  The  Department 
also  invites  interested  parties  to  submit 
written  comments  for  use  in  developing 
the  Strategy. 

Dates  and  Locations: 

Houston,  Texas.  February  12. 1998. 1.00 

p.m.  to  5:00  p.m.  (Venue  TBD) 
Davis.  CaUfomia.  February  13, 1998. 

8:30  a.m.  to  12:30  p.m.  (Venue  TBD) 
Detroit,  Michigan.  February  17, 1998. 

1:00  p.m.  to  5:00  p.m.  (Venue  TBD) 
Washington,  D.C.  February  19, 1998. 

1:00  p.m.  to  5:00  p.m.  (Venue  TBD) 
ADDRESSES:  Written  comments  may  be 
sent  to  the  U.S.  Department  of  Energy, 
Office  of  PoUcy  and  International 
Affairs.  (PO-4).  1000  hidependence 
Avenue  SW.  Washington.  D.C.  20585. 
ATTN:  CNES-Hearings.  Written 
comments  and  input  are  encouraged  via 
the  INTERNET  at  http:// 
www.eren.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  public  hearings, 
participation  or  written  submissions, 
please  visit  the  website  at  http:// 
www.eren.doe.gov  or  send  fax  inquiries 
to  CNES-HEARINGS  at  202-586-4025. 
StiPPLEMENTARY  INFORMATION:  Section 
801  of  the  Department  of  Energy 
Organization  Act  of  1977  requires  the 
President  to  submit  a  National  Energy 
Policy  Plan  to  Congress.  The  President 
plans  to  submit  a  National  Energy 
PoUcy  Plan  to  Congress  in  1998.  Section 
801  also  states  that  the  President  shall 
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"seek  the  active  participation  by 
regional,  State,  and  local  agencies  and 
instrumentalities  and  the  private  sector 
through  public  hearings  in  cities  and 
rural  communities  and  other 
appropriate  means  to  insure  that  the 
views  and  proposals  of  all  segments  of 
the  economy  are  taken  into  account  in 
the  formulation  and  review  of  such 
proposed  Plan." 

llie  hearings  are  expected  to  facilitate 
public  input  on  abroad  range  of  energy 
issues  with  major  regional,  national  and 
international  impacts  including: 

•  Reducing  vulnerability  of  the  U.S. 
economy  to  disruptions  in  energy 
supplies; 

•  Producing  and  using  energy  in 
efficient  and  environmentally 
responsible  ways,  including  strategies 
for  meeting  U.S.  greenhouse  gas 
emission  reductions  proposed  in 
December  1997  at  Kyoto,  Japan; 

•  Promoting  international 
cooperation  in  energy  use  and  supply  to 
further  U.S.  economic,  environmental, 
and  security  goals;  and 

•  Maintaining  a  diverse  set  of  energy 
options,  particularly  for  the  longer-term, 
to  ensure  adequate,  clean  energy  at 
reasonable  costs. 

Participants  wishing  to  speak  at  the 
hearings  must  register  on-site.  The 
speaker  registry  will  open  one-half  hour 
before  each  hearing  and  will  close  one- 
half  hour  after  the  hearing  begins.  In 
addition,  a  website  has  been  identified 
both  to  accept  comments  and  to 
distribute  information  on  the  Strategy  as 
it  is  developed. 

Issued  in  Washington  D.C.  on  January  9, 
1998. 
Robert  W.  Gee, 

Assistant  Secretary  for  Policy  and 

International  Affairs,  U.S.  Department  of 

Energy. 

IFR  Doc.  9&-1058  Filed  1-14-98;  8:45  am] 

MLUNOCOOE  MaO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

AQBCV:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 


:  Piu^uant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  imder  the  Agreement  for 
Cooperation  Between  the  Govenunent  of 
the  United  States  of  America  and  the 
Government  of  Switzerland  Concerning 
Qvil  Uses  of  Atomic  Energy  as  amended 


and  the  Agreement  for  Cooperation  in 
the  Peaceful  Uses  of  Nuclear  Energy 
Between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM). 

The  subseque,nt  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/EU(SD}-1  for  the 
retransfer  of  irradiated  graphite,  fuel 
spheres,  composed  of  32,570.88  grams 
of  enriched  uranium,  containing 
5,459.10  grams  of  the  isotope  U-235 
(enriched  to  16.76  percent)  firom 
Switzerland  to  Germany.  The  fuel  has 
been  irradiated  in  research  experiments 
at  the  PROTEUS  critical  experiment 
facility  in  Switzerland  and  will  be 
returned  to  Forschungszentrum,  Julich, 
Germany  for  storage.  The  material  was 
transferred  from  Germany  to 
Swritzeriand  in  1990,  under  RTD/ 
SD(EU)-59. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice.  .« 

Dated:  January  9, 1998. 

For  the  Department  of  Energy. 
Cherie  P.  Fitzgerald, 

Director.  International  Policy  and  Analysis 
Division  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc.  98-1057  Filed  1-14-98:  8:45  am] 

BKIMOOOOC  •4S0-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proleet  Na  2612] 

Central  Maine  Power  ComfMny,  Notice 
of  Autltorization  fOr  Continued  Project 
Operation 

January  9, 1998. 

On  December  28, 1995,  Central  Maine 
Power  Company,  licensee  for  the 
Flagstaff  Project  No.  2612,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2612 
is  located  on  the  Dead  River  in  FrankUn 
and  Somerset  Counties,  Maine. 

The  license  for  Project  No.  2612  was 
issued  for  a  period  ending  December  31, 
1997.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  require's  the 


Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administration  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16. 21  (a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  Ucensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  piusuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  othwwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2612 
is  issued  to  Central  Maine  Power 
Company  for  a  period  effective  January 
1, 1998,  through  December  31, 1998,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  Ucense  (or  other 
disposition)  does  not  take  place  on  or 
before  January  1, 1999,  notice  is  hereby 
given  that,  pursuant  to  18  CFR  16.18(c), 
an  annual  Ucense  under  section  15(a)(1) 
of  the  FPA  is  renewed  automatically 
without  further  order  or  notice  by  the 
Commission,  unless  then  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Central  Maine  Power  Company  is 
authorized  to  continue  operation  of  the 
Flagstaff  Project  No.  2612  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-986  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RF 


CNG  Transmlj 
of  Section  4  Fi 


P9a-ioi 

>iJilon 
Fling 


109-000] 

Corporation;  Notice 


January  9, 1998. 

Take  notice  t^at  on  January  6. 1998. 
CNG  Transmission  Corporation  (CNGT). 
tendered  for  filltig.  pursuant  to  section 
4  of  the  Natural  Gas  Act.  a  notice  of 
tennination  of  ^rvice  on  certain 
specified  uncertificated  gathering 
pipeline  facilities  in  Jefferson  Coimty. 
Pennsylvania.  CNGT  states  that  it  will 
abandon  these  ftciiities  by  sale  to  CNG 
Producing  Con^j^any  effective  thirty 
days  from  the  date  of  filing  of  the 
instant  notice.  ; 

CNGT  states  Uiat  no  contract  for 
transportation  4^  service  v»rith  CNG  will 
be  terminated  Uecause  delivery  of  gas 
will  occiu-  furtl]|er  downstream  of  the 
ciurent  deUverr  Ipoints. 

Any  person  dosiring  to  be  heard  or  to 
protest  said  filijig  shoiUd  file  a  motion 
to  intervene  or  ^test  vfith  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  section 
154.210  of  the  Qtounission's  regulation 
all  such  motions  or  protests  should  be 
filed  on  or  before  January  20. 1998. 
Protests  appropriate  action  to  be  taken, 
but  will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
vtrishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  me  Commission  and  are 
available  for  puhlic  inspection. 
Linwood  A.  Watseau  Jr., 
Acting  Secretary. 
[PR  Doc.  98-980  Piled  1-14-98;  8:45  am] 

BIUJNQ  CODE  «717-01^ 


DEPARTMENT  dF  ENERGY 

Federal  Energy  llegulatory 
Commission 

[Docket  Na  ER«8|^305-000] 

Consumers  En eLjgy  Company;  Notice 
of  Filing 

January  9, 1998. 

Take  notice  th^  on  December  22. 
1997.  Consumers  Energy  Company 
tendered  what  it  described  as  an  offer  of 
settlement  in  Do^et  No.  ER97-1510- 
000.  The  Commission  is  treating  this 
filing  as  a  new  and  distinct  filing,  and 
has  therefore  ass  ^ed  a  new  dodcet 
number.  ER98-iap5-000,  to  it. 


Consiuners  Energgr  Company  describes 
its  filing  as  resolving  issues  arising  from 
Consumers'  earlier  filing  of  unexecuted 
agreements  related  to  Network 
Integration  Transmission  Service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
I^ctice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  20. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-992  Filed  1-14-98;  8:45  am] 

BILUNQ  CODE  OIT-W-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-363-003] 

Egan  Hub  Partners.  LP.;  Notice  of 
Compliance  Rling 

January  9, 1998. 

Take  notice  that  on  December  31. 
1997,  Egan  Hub  Partners.  L.P..  (Egan 
Hub)  tendered  for  filing  as  part  of  tits 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
tariff  sheets  to  the  filing,  with  an 
effective  date  of  November  3. 1997. 

Egan  Hub  states  that  the  filing  is  being 
made  because  it  has  recently  come  to 
the  attention  of  Egan  Hub  that  the  tariff 
sheets  submitted  as  part  of  the 
compliance  filing  did  not  correspond  to 
the  earlier  versions  of  Egan  Hub's  tariff. 
Egan  Hub  provides  notice  by  the  filing 
of  its  intent  to  withdraw  the  November 
19. 1997  compUance  filing  in  its  entirety 
and  submit  the  instant  filing  in 
compliance  with  the  October  30  Letter 
Order. 

Egan  Hub  states  that  in  order  to  reflect 
all  die  changes  made  to  comply  with  the 
October  30. 1997  Letter  Order.  Egan  Hub 
is  refiling  its  entire  tariff  in  both  a  paper 
version  and  in  electronic  format. 

Egan  Hub  states  that  a  copy  of  the 
letter  is  being  served  on  all  parties  in 
Docket  No.  RP97-363-000.  and  because 
of  the  voluminous  nature  of  the  tariff,  it 
is  not  being  served  on  parties. 


Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  I»rocedure.  All  such 
protests  should  be  filed  as  provided  in 
section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwfood  A.  Watson,  Jr.. 
Acting  Secretary. 

[PR  Doc.  98-982  Filed  1-14-98;  8:45  ami 
BNJJNQ  CODE  Srir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-346-0iq 

Equitrans,  LP.;  Notice  of  Proposed 
Ctianges  In  FERC  Gas  Tariff 

January  9, 1998. 

.     Take  notice  that  on  January  7, 1998, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  August  1. 1997: 

3rd  Sub  Eighth  Revised  Sheet  No.  5 
3rd  Sub  Ninth  Revised  Sheet  No.  6 
4th  Sub  Fifth  Revised  Sheet  No.  7 
4th  Sub  First  Revised  Sheet  No.  7A 
3rd  Sub  Original  Sheet  No.  7B 
3rd  Sub  Seventh  Revised  Sheet  No.  8 
Substitute  Fourth  Revised  Sheet  No.  10  *■ 
2nd  Substitute  First  Rev  Sheet  No.  225 
2nd  Substitute  First  Rev  Sheet  No.  256 

Equitrans  states  that  this  filing  is  ' 
made  in  compliance  with  the  Order  on 
Rehearing.  Clarification  and  Compliance 
Filing  issued  December  24. 1997  (the 
December  24  Order)  in  which  the 
Commission  held  that  the  tariff  sheets 
previously  accepted  for  September  1, 
effectiveness  were  accepted  effective 
August  1.  The  December  24  Order 
required  Equitrans  to  refile  the  affected 
tariff  sheets  with  an  August  1, 1997 
effective  date  within  fifteen  days  of  the 
Order. 

Equitrans  states  that  the  rate  sheets 
previously  accepted  by  the  Commission 
for  September  1, 1997  effectiveness  are 
included  in  the  filing  and  bear  an 
effective  date  of  August  1, 1997.  In 
addition.  Equitrans  proposes  to  revise 
the  tariff  sheets  containing  section  27.3 
of  the  General  Terms  and  Conditions  to 
indicate  the  commencement  of  recovery 
of  stranded  costs  beginning  on  August  1. 
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1997.  Equitrans  also  states  that  certain 
other  tariff  sheets  with  it  filed 
previously  for  September  1, 1997 
effectiveness  are  mooted  by  the  instant 
filing. 

Equitrans  states  that  copies  of  this  rate 
filing  were  served  on  the  parties  to  this 
proceeding,  as  well  as  Equitrans' 
jiuisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  as  provided  in 
section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Liadwowl  A.  Walioii,  |r„ 
Acting  Secretary. 
(FR  Doc.  98-983  Filed  1-14-98;  8:45  ami 

■ILUNO  OOOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dodwt  No.  CP9»-610-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  on  Oral  Argument 

January  9, 1998. 

In  accordance  with  its  motion  of 
December  23, 1997,  the  Public  Advocate 
of  the  State  of  Maine  (Public  Advocate) 
is  given  ten  minutes  to  present  its 
arguments  at  the  oral  argument 
scheduled  for  January  15, 1998  in  this 
proceeding.  The  Public  Advocate  may 
reserve  a  portion  of  this  time  for 
rebuttal. 

The  time  allotted  to  the  Public 
Advocate  herein  is  separate  from  and  in 
addition  to  the  time  previously  allotted 
to  the  supporters  and  opponents  of  the 
project  in  our  notice  issued  December 

10. 1997. 

The  Public  Advocate  must  file  with 
the  Commission  by  3  p.m.  on  January 

12. 1998,  the  name  of  the  person  who 
will  represent  the  Public  Advocate  at 
oral  argument. 

Linwoed  A.  Watson.  Jr., 

Acting  Secretary. 

(PR  Doc.  98-991  filed  1-14-98;  8:45  am] 

BILUNO  OOOE  fflT-OI-M 


DEPARTMENT  OF  EN^GY 

Federal  Energy  Regulatory 
Commission 

[ProiMt  Na  2061] 

Idaho  Power  Company;  Notice  of 
Authorization  for  Continued  Project 
Operation 

January  9, 1998. 

On  December  20, 1995.  Idaho  Power 
Company,  licensee  for  the  Lower 
Salmon  Falls  Project  No.  2061,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereimder.  Project  No.  2061 
is  located  on  the  Snake  River  in 
Gooding  and  Twin  Falls  Counties, 
Idaho. 

The  license  for  Project  No.  2061  was 
issued  for  a  period  ending  December  23, 

1997.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 

a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2061 
is  issued  to  Idaho  Power  Company  for 
a  period  effective  December  24, 1997, 
through  December  23, 1998,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  December  24, 

1998,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  and  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 


Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  Idaho  Power  Company  is 
authorized  to  continue  operation  of  the 
Lower  Sabnon  Falls  Project  No.  2061 
until  such  time  as  the  Commission  acts 
on  its  application  for  subsequent 
license. 

Linwood  A.  Wataon,  Jr. 
Acting  Secretary. 

(FR  Doc.  98-989  Filed  1-14-98;  8:45  am] 
BHJJNO  OOOE  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  PR98-6-000] 

LG&E  Natural  Pipeline  Company; 
Notice  of  Petition  for  Rale  Approval 

January  9, 1998. 

Take  notice  that  on  December  31, 
1997,  LG&E  Natural  Pipeline  Company 
(LG&E)  filed  pursuant  to  section 
284.123(b)(2)  of  the  Commission's 
regulations  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  rates  for  NGPA 
section  311  transportation  services  the 
following:  (i)  For  firm  transportation 
service,  a  demand  charge  not  to  exceed 
$2.0893  and  a  variable  charge  not  to 
exceed  $0.0129  per  MMBtu;  (ii)  for 
intemiptible  transportation  service,  a 
volumetric  rate  not  to  exceed  $0.0186 
per  MKfBtu;  and  (iii)  for  storage 
services,  those  established  by  contract 
between  LG&E  and  its  customers. 

LG&E's  petition  states  that  it  i§^an 
intrastate  pipeline  within  the  meaning 
of  section  2(16)  of  the  NGPA  operating 
within  the  State  of  New  Mexico. 
According  to  its  petition,  LG&E  offers 
both  firm  and  intemiptible 
transportation  services  in  interstate 
commerce  imder  section  311  of  the 
NGPA.  It  also  offers  storage  services 
under  section  311. 

LG&E's  currently  effective  rates  for 
section  311  services  were  established  by 
a  Settlement  in  Docket  Nos.  PR94-21- 
000,  et  al.,  which  was  approved  on 
August  6, 1996.  76  FERC 1 61,181 
(1996).  LG&E's  currently  effective 
maximum  firm  transportation  rate  under 
section  311  consists  of  a  maximum 
demand  charge  of  $2.4746  and  a 
maximum  variable  charge  of  $0.0117 
per  MMBtu;  the  current  maximum 
intemiptible  transportation  rate  is 
$0.0930  per  MMBtu.  The  rates  for 
storage  services  LG&E  offers  under 
section  311  are  now  "market-based", 


Substitute  Fii 
Substitute  Fii 
Substitute  Fii 
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and  are  established  through  arm's  length 
negotiations.     '  i 

Article  IX  of  tftie  Settlement  approved 
on  August  6.  igisje  required  LG&E  to  file 
an  application  for  rate  approval 
pursuant  to  section  284.123(b)(2)  on  or 
before  Decembe^Sl,  1997  to  justify  its 
then  current  rates  or  establish  new  rates, 
and  to  demonstrate  that  the  rates  thus 
proposed  are  fair  and  equitable.  LG&E 
states  that  the  purpose  of  the  petition  for 
rate  approval  it  has  filed  m  the 
proceeding  is  to  comply  with  Article  IX 
of  the  Settlement!  and  the  August  6, 
1996  order.        | 

Pursuant  to  sejdtion  284.123(b)(2)(ii), 
if  the  Commissi<in  does  not  act  within 
150  days  of  the  ^ing  date,  LG&E's 
proposed  rates  will  be  fair  and 
equitable.  The  Cbmmission  may,  prior 
to  the  expiration!  bf  the  150  day  period, 
extend  the  time  for  action  or  may 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  oral  presentation  of  views,  data 
and  arguments.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  R^les  of  Practice  and 
Procedure.  All  motions  must  be  filed 
with  the  Secretan  of  the  Commission 
on  or  before  January  26. 1998.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  etnd  is  available  for 
public  inspectioii 
Linwood  A.  Watso!  il  Jr., 
Acting  Secretary. 
IFR  Doc.  98-984  FUtd  1-14-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  flaguiatory 
Commission 

IDodwt  No.  RP98-y5-002J 

West  Texas  Gas  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  9, 1998. 

Take  notice  that  on  December  11, 
1997.  West  Texas  Gas.  tac.  (WTG) 
tendered  for  fifing  as  part  of  its  FERC 
Gas  Tariff.  First  F^^vised  Volume  No.  1. 
in  compliance  with  the  Commission's 
November  26. 1997  order  in  this 
proceeding,  the  following  tariff  sheets, 
to  be  effective  December  1, 1997: 

Substitute  First  Revised  Sheet  No.  5 
Substitute  First  Revised  Sheet  No.  7 
Substitute  First  Revised  Sheet  No.  9 

WTG  states  that  khese  tariff  sheets 
remove  the  negotiated  rate  procedures 
from  its  tariff,  as  naquired  by  the 
November  26. 1997  order,  hi  the 
November  26  ord^f.  the  Commission 


suspended  the  effectiveness  of  WTG's 
proposed  tariff  changes  until  May  1, 
1998. 

Any  person  desiring  to  protest  said 
filing,  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NW.,  Washington,  DC, 
in  accordance  with  section  385.211  of 
the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  16, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Copies  of  the  fifing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-981  Filed  1-14-98;  8:45  am) 

BHJJNQ  CODE  •717-41-M 


FEDERAL  ENERGY  REGULATORY 
COIMMISSION 

[DodcM  No.  DR9»-7-000,  at  al.] 

Georgia  Power  Company,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

January  8, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Georgia  Power  Company 

[Docket  No.  DR98-7-0001 

Take  notice  that  on  November  18 
1997,  Georgia  Power  Company,  filed  a 
request  for  approval  for  accounting 
purposes  only,  of  certain  depreciation- 
related  accoimting  adjustments 
implemented  by  the  Company  in  1995 
and  1996.  The  proposed  adjustments 
were  approved  for  retail  purposes  by  the 
Georgia  PubUc  Service  Commission. 

Comment  date:  January  25. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Nantahala  Power  ft  Light  Company 

[Docket  No.  DR98-9-O00] 

Take  notice  that  on  November  19. 
1997.  Nantahala  Power  &  Light 
Company,  filed  a  request  for  approval  of 
depreciation  rates  for  accounting 
purposes  only  pursuant  to  Section  302 
of  the  Federal  Power  Act.  The  proposed 
adjustments  were  approved  for  retail 
purposes  by  the  North  CaroUna  Utilities 
Commission  effective  January  1. 1996. 
Nantahala  Power  &  Light  Company 
requests  that  the  Commission  allow  the 
proposed  depreciation  rates  to  become 
effective  as  of  January  1. 1996  also. 


Comment  date:  January  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Texas-New  Mexico  Power  Company 

[Docket  No.  ER98-1031-0001 

Take  notice  that  on  December  10, 
1997,  Texas-New  Mexico  Power 
Company,  tendered  for  filing  a  letter 
approving  application  for  membership 
in  the  Western  Systems  Power  Pool 
(WSPP). 

Copies  of  the  filing  were  served  upon 
the  New  Mexico  PubUc  UtiUty 
Commission  and  Public  Utility 
Commission  of  Texas,  and  all  WSPP 
members. 

Comment  date;  January  22. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company;  PubUc 
Service  Company  of  Oklahoma; 
Southwestern  Electric  Power  Company 

[Docket  No.  ER98-1 034-000] 

Take  notice  that  on  December  16, 
1997,  Central  Power  and  Light  Company 
(CPL),  West  Texas  UUfities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  "CSW  Gyrating 
Companies")  submitted  for  filing  a 
service  agreement  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  service  to  Avista  Energy, 
Inc.  (A vista), "Entergy  Power  Marketing 
Corp.  (Entergy),  and  Electric 
Clearinghouse,  Inc.  (ECI)  in  accordance 
writh  the  CSW  Operating  Companies' 
open  access  transmission  service  tariff. 
Tlie  CSW  Operating  Companies  also 
submitted  a  notice  of  cancellation  for 
each  firm  point-to-point  transmission 
service  agreement. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  EQ, 
Entergy,  Avista,  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date;  January  22, 1998,  ui 
accprdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

(Docket  No.  ER9S-1 035-000] 

Take  notice  that  on  December  1 1 , 
1997,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  Authorized  Representatives' 
Procedures  For  Post-Restructuring 
Operations  And  Accounting 
(Procedures),  and  a  Notice  of 
Cancellation  of  various  rate  schedules 
with  the  City  of  Anaheim.  The 
Procedures  address  issues  relating  to  the 
operation  of  the  Independent  System 
Operator  (ISO)  and  Power  Exchange. 
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To  the  extent  necessary,  Edison  seeks 
waiver  of  the  60  day  prior  notice 
requirement  and  requests  that  the 
Conunission  assign  to  the  Procedures  an 
effective  date  concurrent  with  the  date 
the  ISO  assumes  operational  control  of 
Edison's  transmission  facilities,  which 
is  expected  to  be  January  1, 1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaUfomia  and  all  interested 
parties. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER9S-1037-000I 

Take  notice  that  on  December  11, 
1997,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  form  Service 
Agreements  between  NMPC  and 
multiple  parties  (Purchasers).  The 
Service  Agreements  specify  that  the 
Purchasers  have  signed  on  to  and  have 
agreed  to  the  terms  and  conditions  of 
NMPC's  Power  Sales  Tariff  designated 
as  NMPC's  FERC  Electric  Tariff, 
Original  Volume  No.  2.  This  Tariff, 
approved  by  FERC  on  April  15, 1994, 
and  which  has  an  effective  date  of 
March  13, 1993.  will  allow  NMPC  and 
the  Purchasers  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  sell  to  the  Purchasers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Conciurence 
for  each  Purchaser. 

NMPC  is:  (a)  Generally  requesting  an 
effective  date  of  December  1, 1997,  for 
the  agreements,  and  (b)  requesting 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  and  the  companies 
included  in  a  Service  List  enclosed  with 
the  filing. 

Comment  c/ate:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  labile  S«^ce  Co. 

(Docket  No.  ER98-1038-OOOI 

Take  notice  that  on  December  11, 
1997,  New  Century  Services,  Inc.,  on 
behalf  of  Southwestern  Public  Service 
Company  (Southwestern),  submitted  an 
executed  lunbrella  service  agreement 
under  Southwestern 's  market-based 
sales  tariff  with  UtiliCorp  United,  Inc., 
(UtiliCorp).  This  umbrella  service 
agreement  provides  for  Southwestern 's 
sale  and  UtiliCorp's  purchase  of 


capacity  and  energy  at  market-based 
rates  pursuant  to  Southwestem's 
market-based  sales  tariff. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

8.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C  Operating 
Agreement 

[Docket  No.  ER9a-1039-000] 

Take  notice  that  on  December  11. 
1997,  the  PJM  Interconnection,  L.L.C. 
(PJM)  filed,  on  behalf  of  the  Members  of 
the  LLC,  a  completed  membership 
application  for  Entergy  Power  Marketing 
Corporation,  allowing  Entergy  Power 
Marketing  Corporation  to  become  a 
member.  PJM  requests  the  effective  date 
to  be  the  day  after  the  filing  was 
received  by  FERC. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER98-1 04 1-000] 

Take  notice  that  on  December  11, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.  imder  Rate  GSS. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Enei^  Company 

[Docket  No.  ER98-1042-0001 

Take  notice  that  on  December  11, 
1997,  Consiuners  Energy  Company 
(CECo),  tendered  for  filing  Service 
Agreements  for  Network  Integration 
Transmission  Service  and  Network 
Operating  Agreements  for  the  following 
customers: 

Martin  Marietta  Magnesia  Specialties 

Georgia-Pacific  Corporation 
Keeler  Brass  Company 

These  filings  were  made  pursuant  to 
CECo's  Open  Access  Transmission 
Tariff  and  the  Michigan  Public  Service 
Commission  retail  direct  access 
program.  CECo  requests  an  effective 
dates  of  November  18, 1997. 

Comment  date:  January  22, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  ER98-1043-000I 

Take  notice  that  on  December  10, 
1997,  Deseret  Generation  & 
Transmission  Co-operative  (Deseret), 
tendered  for  filing  a  proposed  rider  to 
its  Supplement  No.  6,  to  Service 
Agreement  No.  6,  under  FERC  Electric 


Tariff,  Original  Volume  No.  1.  The 
proposed  rider  would  result  in  a  rate 
decrease  in  accordance  with  the 
provisions  of  the  current  rate  schedules 
contained  in  Service  Agreement  No.  6. 
under  FERC  Electric  Tariff  Original 
Volume  No.  1. 

The  proposed  rider  is  being  filed  in 
order  to  implement  provisions  of  the 
current  rate  schedules  contained  in 
Service  Agreement  No.  6,  which  are 
already  on  file  with  the  Commission. 
The  current  rate  schedules  contained  in 
Service  Agreement  No.  6  are  the  product 
of  a  comprehensive  restructuring  of 
Deseret's  financial  obUgations. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER98-1 044-000] 

Take  notice  that  on  December  12, 
1997,  Orange  and  Rockland  Utilities, 
Inc.  (Orange  and  Rockland),  filed  a 
Service  Agreement  between  Orange  and 
Rockland  and  Plum  Street  Energy 
Marketing  (Customer).  This  Service 
Agreement  specifies  that  Customer  has 
a^«ed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 

1996,  in  Docket  No.  OA96-210-000. 
Orange  and  Rockland  requests  waiver 

of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
November  25, 1997,  for  tife  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  January  22, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

(Docket  No.  ER98-1045-000) 

Take  notice  that  on  December  12, 

1997,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Qnergy  Services,  Inc.,  as 
Agent  for  and  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (Customer).  This 
Electric  Service  Agreement  is  an 
enabUng  agreement  under  which  NSP 
may  provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
Original  Voliune  No.  4.  NSP  requests 
that  this  Electric  Service  Agreement  be 
made  effective  on  November  14. 1997. 


17.  Central 


UMl 


Comment  dajO^:  January  22. 1998,  in 
accordance  wiljh  Standard  Paragraph  E 
at  the  end  of  thds  notice. 

14.  Central  Maine  Power  Company 

(Docket  No.  ER9^1046-000l 

Take  notice  that  on  December  12, 
1997,  Central  Mftine  Power  Company 
(CMP),  tendered  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  d^tered  into  with  Orange 
&  Rockland  Utilities.  Service  will  be 
provided  pursuit  to  CMP's  Wholesale 
Market  Tariff,  (^^signated  rate  schedule 
CMP— FERC  El0^c  Tariff,  Original 
Volume  No.  4. 

Comment  da^^:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi^  notice. 

15.  Duquesne  Lwit  Company 

(Docket  No.  ER98Ml04  7-000) 

Take  notice  that  December  12, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  December  8, 
1997,  with  Ameeican  Municipal 
Power— Ohio  uhjder  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  add$  American  Municipal 
Power— Ohio  as  a  customer  under  the 
Tarift  DLC  requests  an  effective  date  of 
December  8, 19$7.  for  the  Service 
Agreement.       j  | 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi^inotice. 

16.  Central  Maijije  Powef  Company 

[Docket  No.  ER98--104S-000] 

Take  notice  that  on  December  12, 
1997,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  ei^tered  into  with 
PacifiCorp  PowdD  Marketing,  Inc. 
Service  will  be  p^vided  pursuant  to 
CMP's  Wholesaiy  Market  Tariff, 
designated  rate  schedule  CMP— FERC 
Electric  Tariff,  Original  Volume  No.  4. 
Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  hotice. 

17.  Central  Mamf  Poiver  Cmnpany 

(Docket  No.  ER98-:ii049-000l 

Take  notice  that  on  December  12, 
1997,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  enl^red  into  with 
Rainbow  Energy  jliifarketing  Corporation. 
Service  will  be  p^vided  pursuant  to 
CMP's  Wholesala  Market  Tariff, 
designated  rate  schedule  CMP— FERC 
Electric  Tariff,  Original  Volume  No.  4. 
Comment  date;  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this! Notice. 
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18.  FirstEnergy  System 

(Docket  No.  ER9a-1050-000] 

Take  notice  that  on  December  12, 
1997,  FirstEnergy  System,  tendered  for 
filing  Service  Agreements  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for  AYP  Energy,  Incorporated, 
Cinei^gy  Services,  Incorporated,  MidCon 
Power  Services  Corporation,  Northeast 
Utilities  Service  Company,  and  Virginia 
Electric  and  Power  Comp)any,  the 
Transmission  Customers.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000.  The 
proposed  effective  date  imder  the 
Service  Agreements  is  December  1, 
1997. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER98-1  OS  1-000] 

Take  notice  that  on  December  12, 
1997,  Northern  Indiana  PubUc  Services 
Company  (Northern),  filed  a  Service 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  PP4L,  Inc. 

Copies  of  this  filing  have  been  sent  to 
PP&L,  Inc.,  to  the  Indiana  Utility 
Regulatory  Commission,  and  to  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  January  22, 1998,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER98-10S2-0001 

Take  notice  that  on  December  l2, 
1997,  Northern  Indiana  Public  Services 
Company  (Northern),  filed  a  Service 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  Tenaska  Power  Services 
Company. 

Copies  of  this  filing  have  been  sent  to 
Tenaska  Power  Services  Company,  to 
the  Indiana  UtiUty  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consimier  Counselor. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-1053-000J 

Take  notice  that  on  December  12. 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Southern 
Company  Services  under  Rate  GSS. 


Comment  date:  January  22. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PJM  Interconnection,  LJJC. 

(Docket  No.  ER98-1054-000J 

Take  notice  that  on  December  12, 
1997,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  executed  service 
agreements  for  point-to-point  service 
under  the  PJM  Open  Access  Tariff  with 
Eruon  Power  Marketing,  Inc..  and  South 
Jersey  Energy  Company. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  regional  transmission  owners  in 
PJM. 

Comment  date:  January  22, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Merchant  Enei^gy  Group  of  the 
Americas,  Inc. 

(Docket  No.  ER98-1055-000] 

Take  notice  that  on  December  12. 
1997.  Merchant  Energy  Group  of  the 
Americas.  Inc.  (MEGA),  applied  to  the 
Commission  for  acceptance  of  MEGA 
Rate  Schedule  FERC  No.  1.  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates,  and  the  waiver  of 
certain  Commission  Regulations. 

MEGA  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-1056^000j 

Take  notice  that  on  December  12. 
1998.  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  amendment  to  its  February  22. 1993. 
Agreement  with  the  Qty  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  West  Marinette 
Unit. 

Wisconsin  Public  Service  requests 
waiver  of  the  Commission's  Regulation 
to  permit  the  amendment  to  become 
effective  on  January  1. 1998. 

Comment  date:  January  22, 1998,  in   - 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1057-000J 

Take  notice  that  on  December  12, 
1997,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Responsible 
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Participating  Transmission  Owner 
Agreement  executed  by  the  ISO  and 
Pacific  Gas  and  Electric  Company  for 
approval  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 058-0001 

Take  notice  that  on  December  12, 
1997,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Responsible 
Participating  Transmission  Owner 
Agreement  executed  by  the  ISO  and 
Southern  California  Edison  Company 
for  approval  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  January  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatMn.  Jr., 
Acting  Secretary. 
[PR  Doc.  98-1020  Filed  1-14-98;  8:45  ami 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER97-60S-002.  et  al.] 

Pacific  Gas  &  Electric  Company,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filinga 

January  9, 1998. 

Take  i^otice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  &  Electric  Company 

IDocket  No.  ER97-905-O021 

Take  notice  that  on  December  15, 
1997,  Pacific  Gas  &  Electric  Company, 
tendered  for  filing  proposed  revisions  to 
the  principles  for  TELSA-Midway 
Transmission  Service. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Services  Company 

[Docket  No.  ER98-1 97-001] 

Take  notice  that  on  December  18, 
1997,  Northeast  Utilities  Company, 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Houston  Lighting  &  Power  Company 

[Docket  No.  ER98-950-000) 

Take  notice  that  on  E)ecember  10, 
1997,  Houston  Lighting  &  Power 
Company,  tendered  for  filing  a  Notice  of 
withdrawal  of  its  Service  Agreement  in 
the  above-referenced  docket. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duquesne  Light  Company 

IDocket  No.  ER98-1 060-000] 

Take  notice  that  on  December  15, 
1997,  Duquesne  Light  Company  (DLC), 
.  filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  15, 1997,  with  Wheeled 
Electric  Power  Co..  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  Wheeled 
Electric  Power  Co.,  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  November  15,  1997,  for  the  Service 
Agreement. 

Comment  date:  January  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER98-1061-000] 

Take  notice  that  on  December  15, 
1997.  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  January  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Company 

IDocket  No.  ER98-1062-000) 

Take  notice  that  on  December  15, 
1997,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  Contract 
for  the  Purchase  and  Sale  of  Power  and 
Energy  (Contract)  between  Tampa 
Electric  and  the  Tennessee  Valley 
Authority  (TVA).  The  Contract  provides 
for  the  negotiation  of  individual 
transactions  in  which  Tampa  Electric 
will  sell  power  and  energy  to  TVA. 

Tampa  Electric  proposes  an  effective 
date  of  December  15, 1997,  for  the 
Contract,  or,  if  the  Commission's  notice 
requirement  cannot  be  waived,  the 
earlier  of  February  13, 1996,  or  the  date 
the  Contract  is  accepted  for  filing. 

Copies  of  the  filing  have  been  served 
on  TVA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Union  Electrii  Company 

IDocket  No.  ER98-1064-0001 
Take  notice  that  on  December  15, 

1997,  Union  Electric  Company  (UE). 

tendered  for  filing  a  Service  Agreement 

for  Non-Firm  Point-to-Point 

Transmission  Service  between  UE  and 

Northern  States  Power  Company  (NSP). 

UE  asserts  that  the  purpose  of  the 

Agreement  is  to  permit  UE  to  provide 

transmission  service  to  NSP  pursuant  to 

UE's  Open  Access  Transmission  Tariff 

filed  in  Docket  No.  OA96-50. 
Comment  date:  January  23, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  Union  Electric  Company 

(Docket  No.  ER9&-1065-000] 

Take  notice  that  on  December  15, 
1997,  Union  Electric  Company  (UE). 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Services  between  UE  and  Northern 
States  Power  Company  and  Williams 
Energy  Services  Company.  UE  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  the  parties  pursuant  to  UE's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-50. 


11.  MidAnu 

Docket  No.  El 

Take  noti< 
1997.  MidA 
(MidAmeric 
Moines,  low 
Commission 
Transmissio 
American  El 
Corporation 
24, 1997,  Ch 
Corporation 
1997,  and  N 
November  2' 
Marketing  C 
December  4, 
to  MidAmer 
Transmissioi 
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Comment  dote;  January  23, 1998,  in 
accordance  with  3tandard  Paragraph  E 
at  the  end  of  thisjiotice. 

9.  WiscoBsin  PubKc  Sorice 
Owporation 

(Docket  No.  ER98-t066-000] 
Take  notice  th^t  on  December  15. 


1997,  Wisconsin  I 
Corporation  fWPf 
a  letter  agreemem 
Partial  Assignmet 


ublic  Service 
Z),  tendered  for  fiUng 
jterminating  the 
i  Agreement  between 
WPSC  and  Morg^  Stanley  Capital 
Group,  Inc.;  a  lettar  of  consent  to  the 
termination  execmad  by  Oconto  Electric 
Cooperative  (OECl;  and  a  request  to 
terminate  a  partial  requirements  service 
agreement  betwe^^  WPSC  and  OEC 
under  which  no  service  has  yet  been 
provided.  The  teitninations  are 
requested  to  becopne  eCEsctive  on 
November  30. 19^^. 

Comment  date.-ijanuary  23, 1998.  in 
accordance  with  $tandard  Paragraph  E 
at  the  end  of  this  tiotice. 

10.  The  Dayton  P^iiwer  and  Light  Co. 

(Docket  No.  ER9S-ld67-000] 

Take  notice  thatjon  Decembw  15. 
1997.  The  Dayton!  fower  and  Light 
Company  (DaytoniX  submitted  service 
agreements  establishing  American 
Municipal  Power<)hio,  Inc.,  DTE 
Energy  Trading,  hjc.  PP&L,  toe.  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  ^  effective  date  of 
one  day  subsiequent  to  this  filing  for  the 
service  agreements;  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  film^were  served  upon 
establishing  Amenian  Municipal 
Power-Ohio.  toe.  DTE  Energy  Tradmg. 
toe.  PP&L.  Inc..  af  d  the  Public  UUliUes 
Commission  of  Ohio. 

Comment  date:  j^uary  23. 1998.  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MidAmerican  Energy  Company 

Docket  No.  ER9S-10$iM)00 

Take  notice  that|(^n  December  15, 
1997,  MidAmericaIn  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  5030?,  filed  with  the 
Commission  three  jNon-Firm 
Transmission  Service  Agreements  with 
American  Electric  Power  Service 
Corporation  (AEPSC),  dated  November 
24, 1997,  CNG  Power  Services 
Corporation  (CNG),  dated  November  24, 
1997,  and  NP  Energy  toe.  (NPE),  dated 
November  24,  1997j  and  Entergy  Power 
Marketing  Corp.  (Ebtergy),  dated 
December  4, 1997,  ^tered  into  pursuant 
to  MidAmerican's  Open  Access 
Transmission  Tariff 


MidAmerican  requests  an  effective 
date  of  November  24, 1997,  for  the 
Agreements  with  AEPSC,  CNG  and  NPE, 
and  December  4, 1997.  for  the 
Agreement  with  Entergy  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
fiUng  on  AEPSC.  CNG.  NPE,  Entergy, 
the  Iowa  Utilities  Board,  the  lUmois 
Commerce  Commission  and  the  South 
Dakota  PubUc  Utilities  Commission. 

Comment  date:  January  23, 1998.  to 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

12.  PECO  Enei^  Company 

(Docket  No.  ER98-1069-000I 

Take  notice  that  on  December  15. 
1997.  PECO  Energy  Company  (PECO) 
filed  under  §  205  of  the  Federal  Power 
Act.  16  U.S.C.  792  et  seq..  a  Transaction 
Agreement  dated  November  20. 1997. 
with  Cinergy  Resources,  toe.  (CRI), 
under  PECO's  FERC  Electric  tariff 
Original  Volume  No.  1  (Tariff).  The 
Transaction  Agreement  is  for  a  term  of 
thirteen  (13)  months. 

PECO  requests  an  effective  date  of 
December  1, 1997.  for  the  Transaction  . 
Agreement. 

PECO  states  that  copies  of  this  fiUng 
have  been  supphed  to  CRI  and  to  the 
Pennsylvania  Public  UtiUty 
Commission. 

Comment  date;  Janaiuy  23, 1998,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northwestern  Public  Service 
Con^Mny 

(Docket  No.  ER98-1070-000) 

Take  notice  that  on  December  15, 
1997,  Northwestern  Public  Service 
Company  (NWPS),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Potot- 
to-Point  Transmission  Services  by  and 
between  Northwestern  Public  Service 
and  Tenaska  Power  Services  Co. 

Copies  of  the  filtog  were  served  upon 
NWPS's  wholesale  electric  customers, 
toterested  public  bodies,  and  all  parties 
previously  requesting  copies. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER9S-1071-0001 

Take  notice  that  on  December  15. 
1997.  San  Diego  Gas  &  Electric 
Company  (SDG&E),  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.13,  Service  Agreement  (Agreement), 
with  ConAgra  Energy  Services 
(ConAgra),  for  Point-to-Point 
Transmission  Service  under  SDG&E's 
Open  Access  Transmission  Tariff 


(Tariff),  filed  to  compliance  with  FERC 
Order  No.  888A. 

SDG&E  filed  the  executed  Service 
Agreement  with  the  Commission  to 
compliance  with  applicable 
Commission  Regulations.  SDG&E  also 
provided  Sheet  No.  114  (Attachment  E) 
to  the  Tariff,  which  is  a  Ust  of  ciurent 
subscribers.  SDG&E  requests  waiver  of 
the  Conunission's  notice  requirement  to 
permit  an  effective  date  of  February  16, 
1998. 

Copies  of  this  filing  were  served  upon 
the  FitbUc  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  23. 1998.  to 
accordance  with  Standard  Paragraph  E 
at  the^end  of  this  notice. 

15.  Maine  Electric  Power  Company  Inc. 

(Docket  No.  ER98-1072-000| 

Take  notice  that  on  December  15. 
1997.  Matoe  Electric  Power  Company, 
toe.  (MEPCO).  tendered  for  fiUng  a 
service  agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
toto  with  The  Qncinnati  Gas  &  Electric 
Company.  PSI  Eneigy,  toe.  (collectively 
Qnergy  Operating  Companies),  and 
Ctoergy  Services,  toe.,  as  agent  for  and 
on  behalf  of  the  Cinergy  Operating 
Companies.  Service  will  be  provided 
pursuant  to  MEPCO 's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  MEPCO— FERC  Electric  Tariff. 
Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  FirstEnergy  System 

(Docket  No.  ER9S-1073-000I 

Take  notice  that  on  December  15. 
1997,  FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for  AES 
Power,  tocorporated,  CNG  Power 
Services  Corporation,  The  Dayton  Power 
and  Light  Company,  Equitable  Power 
Services  Company,  Federal  Energy 
Sales,  tocorporated,  Koch  Energy 
Tradmg,  tocorporated,  Minnesota  Power 
&  Light  Company,  New  York  State 
Electric  &  Gas  Corporation,  NorAm 
Energy  Services,  Incorporated, 
Pennsylvania  Power  &  Light, 
tocorporated.  Rainbow  Energy 
Markettog  Corporation  and  Wabash 
Valley  Power  Association,  tocorporated, 
the  Transmission  Customers.  Services 
are  being  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000.  The  proposed  effective  date  under 
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the  Service  Agreements  is  December  1, 
1997. 

Comment  date:  January  23. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER98-1 074-0001 

Take  notice  that  on  December  15, 
1997,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  Short  Term  Firm 
Transmission  Service  Agreement  and  a 
non-firm  Transmission  Service    . 
Agreement  between  itself  and  Tenaska 
Power  Services  Company  (Tenaska). 
The  Transmission  Service  Agreements 
allow  Tenaska  to  receive  transmission 
services  under  Wisconsin  Electric's 
FERC  Electric  Tariff.  Volume  No.  7, 
which  is  pending  Commission 
consideration  in  Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
Tenaska,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  Janaury  23. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PECO  Energy  Company 
(Docket  No.  ER98-1075-000) 

Take  notice  that  on  December  15, 
1997.  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  1, 1997,  with  Allegheny 
Energy  Solutions,  Inc.  (AES),  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  AES  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  1, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  AES  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  ER98-1076-000) 

Take  notice  that  on  December  15, 
1997,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  8, 1997,  with  GPU  Advanced 
Resources,  Inc.  (GAR),  under  PECO's 
FERC  Electric  Tariff  Original  Volmne 
No.  1  (Tariff).  The  Service  Agreement 
adds  GAR  as  a  customer  imder  the 
Tariff. 


PECO  requests  an  effective  date  of 
December  8, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  GAR  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dati:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Powrer  and  Light 
Company 

[Docket  No.  ER9S-1077-O00) 

Take  notice  that  on  December  15, 
1997,  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing 
executed  Form  of  Service  Agreements 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service,  establishing 
Tenaska  Power  Services  Co.,  as  a  point- 
to-point  transmission  customer  imder 
the  terms  of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
December  5, 1997,  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

[Docket  No.,£R98-1078-O00l 

Take  notice  that  on  December  15. 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Market 
Responsive  Energy  Inc.,  under  Rate 
GSS. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-l 079-000] 

Take  notice  that  on  December  15, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Hoosier 
Energy  Rural  Electric  Coop  Inc.,  under 
Rate  GSS. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-108O-000] 

Take  notice  that  on  December  15, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 


Point  Transmission  Service  Agreement 
between  LG&E  and  Virginia  Power 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-1081-000] 

Take  notice  that  on  December  15, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-'Term  Firm  Point-to- 
Point  Transmission  Service  Agreement 
between  LG&E  and  Florida  Power  and 
Light  Company  (FP&L),  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Energy  Company 

[Docket  No.  ER9&-1109-0001 

Take  notice  that  on  December  17, 
1997,  PECO  Energy  Company  (PECO), 
filed  revised  sheets  to  its  FERC  Electric 
Tariff  Original  Volume  No.  1  (the 
Tariff).  The  revised  sheets  contain 
modifications  to  certain  rates,  terms  and 
conditions  of  the  Tariff,  which  would 
enable  PECO  to  sell,  assign  or  transfer 
rights.  PECO  requested  an  effective  date 
of  December  18, 1997. 

PECO  states  that  copies  of  its  filing 
have  been  served  on  the  Pennsylvania 
Public  Utility  Commission  and  on  all 
customers  who  have  executed  service 
agreements  imder  the  Tariff. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  The  Dayton  Powrer  and  Light 
Company 

[Docket  No.  ER98-1 292-000] 

Take  notice  that  The  Dayton  Power 
and  Light  Company  (Dayton)  on 
December  19, 1997,  tendered  for  filing 
a  revised  Open  Access  Transmission 
Tariff.  Dayton  requests  an  effective  date 
of  December  19, 1997. 

Copies  of  this  filing  were  served  on 
customers  under  the  tariff  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  January  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  United  States  Department  of 
Energy — Bonneville  Power 
Administration 

[Docket  No.  NJ97-3-002] 

Take  notice  that  on  December  19, 
1997,  the  Bonneville  Power 
Administration  of  the  United  States. 
Department  of  Energy  tendered  its 


29.  United 
Sonthwestf 
Transmissi 
Conditions 
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compliance  filing;  in  response  to  earlier 
Commission  orders  in  this  proceeding. 
Comment  date:  January  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisi  hotice. 

28.  United  Sute«  bepartment  of  Energy 

(Docket  No.  NJ98-1«000] 

Take  notice  th«t  on  December  31, 
1997,  the  United  States  Department  of 
Energy,  Western  Area  Power 
Administration  (Western),  submits  its 
open-access  traniinission  service  tariff 
terms  and  conditions  with  the  Federal 
Energy  Regulatory*  Commission 
(Commission).  Ini  accordance  with  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Pnxi^dure.  18  CFR  385.207. 
and  18  CFR  35.28(e),  Western  is 
requesting  a  declaratory  order  that  its 
voluntary  transmission  tuiff  meets  or 
exceeds  the  requiilBments  of  the 
Commission's  Onder  No.  888  (Final  Rule 
(HI  Open  Access  and  Stranded  Costs).  In 
addition.  Western  is  seeking  a  waiver 
from  requirements  of  the  Commission's 
Order  No.  888,  wliich  would  require 
Western  to  act  cofijtrary  to  the  laws 
which  govern  its  activities.  Western  is 
also  seeking  an  exemption  in  lieu  of 
paying  a  filing  fee  appUcable  to 
petitions  for  declaratory  orders  because 
it  is  an  agency  of  tne  United  States 
Department  of  Enieiigy.  and  therefore 
exempt  from  fiUne  fees,  as  provided  in 
18  CFR  381.012(ap]  381.108(a),  and 
381.302)(c).  Ii 

Comment  datetilanuary  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  tiotice. 

29.  United  States  Department  of  Energy, 
Southwestem  Power,  Administration 
Transmission  Service  Terms  and 
Conditions 

(Docket  No.  NJ9a-2-^4)00| 

Take  notice  that  the  Southwestem 
Power  Administration  (Southwestem), 
on  December  31. 1897.  tendered  for 
filing  for  Commission  review  of 
Sou&westem's  open  access 
transmission  termjs  and  conditions. 
These  transmission  terms  and 
conditions  were  tl^fe  subject  of 
Southwestem  adiimistrative 
proceedings  that  preceded  adoption  of 
such  terms  and  conditions. 

Southwestem  tendered  for  filing  its 
open  access  transitiission  tariff  terms 
and  conditions  with  a  Petition  for 
Declaratory  Order  t^at  said  terms  and 
conditions  meet  oi  |exceed  the 
Commission's  opet^  access  policies,  and 
are  consistent  witlkithe  reciprocity 
compliance  princi|iles  of  the 
Commission's  final  mle  on  non- 
discriminatory op4h  access  transmission 
service.  Southwestem  has  developed 


rates  related  to  such  terms  and 
conditions,  which  are  in  the  approval 
process,  and  are  expected  to  be 
implemented  January  1, 1998.  Notice  of 
such  rates  will  be  published  in  the 
Federal  Register  upon  their  receiving 
interim  approval.  Subsequent  to  interim 
approval,  Southwestem's  wholesale 
power  and  transmission  rates  will  be 
filed  with  the  Commission  with  a 
request  for  confirmation  and  approval 
on  a  final  basis. 

Comment  date:  January  30. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Colstrip  Energy.  Limited 
Partnership 

(Docket  No.  QF84-377-O09) 

On  December  18, 1997,  Colstrip 
Energy,  Limited  Partnership 
(Applicant),  1087  W.  River  Street,  Suite 
200,  Boise,  Idaho  83702  submitted  for 
fiUng  an  appUcation  for  recertification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fiUng. 

According  to  the  appUcant.  the  small 
power  production  facility,  is  located  in 
Rosebud  County,  Montana.  The 
Commission  most  recently  recertified 
the  faciUty  in  Colstrip  Energy  Limited 
Partnership,  74  FERC  162,072  (1996). 
The  instant  application  for 
recertification  is  to  reflect  changes  in 
the  upstream  ownership  of  the  fedlity 
and  in  the  fuel  supply  for  the  facility. 

Comment  date:  15  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission,  • 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Liowood  A.  WatMm,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-1021  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Conduit  Exemfition 

January  9, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Conduit 
.  Exemption  (Tendered  Notice). 

b.  Project  No.:  1 1610-000. 

c.  Date  filed:  November  7, 1997. 

d.  Applicant:  Gary  R.  Hobbs. 

e.  Name  of  Project:  Cherry  Grove 
Project 

f.  Location:  At  the  Crab  Creek  Canyon, 
in  Utah  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Gary  R.  Hobbs, 
H.C.  13,  Box  520,  Fainfiew.  UT  84629, 
(801)  873-3343. 

i.  FERC  Contact:  Robert  W.  Bell  (202) 
219-2806. 

j.  Description  ofProject:The  proposed 
project  consists  of:  (1)  A  powerhouse 
that  would  be  buih  on  the  City  of 
Spanish  Fork's  14-inch-diameter, 
ductile  iron  pipeline,  with  one 
generating  unit  having  an  installed 
capacity  of  224-kW.  The  applicant 
would  use  all  the  power  generated  for 
a  proposed  housing  development.  The 
average  annual  generation  would  be 
1,726,000  kWh. 

k.  Under  section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resoiuce  agency,  Indian  Tribe,  or 
person  believes  ^hat  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  date  of  this  notice,  and  must  serve 
a  copy  of  the  request  on  the  appUcant. 
Liiiwood  A.  Watson.  Jr. 
Acting  Secretary. 

(PR  Doc  98-985  Filed  1-14-98;  8:45  am) 
aauNQ  oooc  (nr-ti-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

January  9. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2114-065. 

c.  Date  Filed:  December  17, 1997. 

d.  Applicant:  Public  Utility  District 
No.  2  of  Grant  County,  Washington. 

e.  Name  of  Project:  Priest  Rapids 
Project. 

f.  Location:  On  the  Columbia  River  in 
Grant  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Doi*- 
Godard,  Public  Utility  District  No.  2  of 
Grant  County.  P.O.  Box  878,  Ephrata, 
WA  98823,  (509)  754-3451. 

i.  FERC  Contact:  Timothy  Welch, 
(202)  219-2666. 

j.  Comment  Date:  January  28, 1998. 

k.  Description  of  Amendment:  Grant 
County  Pubhc  Utility  District  No.  2 
(licensee]  requests  authorization  to 
install  a  spillway  deflector  at  the 
Wanapum  Development  for  the  passage 
of  downstream  migrant  fishes  at 
Wanapum  Dam.  The  deflector  will  be 
constructed  at  Wanapum  Dam  Spillway 
12  for  the  further  development  of  a 
device  to  reduce  the  level  of  dissolved 
gases  in  the  spilled  water.  A  prototype 
spillway  deflector  was  installed  in 
spillway  bay  2  in  the  spring  of  1996. 
Based  on  the  data  collected  in  1996,  the 
prototype  spillway  deflector  produced 
total  dissolved  gas  levels  of  satiu-ation 
lower  than  water  passing  through  spill 
bays  not  equipped  with  the  prototype 
deflector.  This  second  prototype 
deflector  will  consist  of  a  triangular 
concrete  section  which  is  located  32  feet 
below  the  crest  of  the  spillway.  The 
deflector's  horizontal  surface  will  be 
approximately  12  feet  and  will  run  the 
full  width  of  the  spillway  slot, 
approximately  50  feet. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
ptuty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission  Is 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-987  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  (Development  of  Recreational 
Facilities) 

January  9, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  (Development  of 
Recreational  FaciUties). 

b.  Project  No.:  2105-062. 

c.  Date  Filed:  September  4, 1997. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company  (PG  &  E). 

e.  Name  of  Project:  Upper  North  Fork 
Feather  River  Project  (Lake  Ahnanor). 


f.  Location:  The  proposed  recreation 
facilities  would  be  located  in  and  near 
the  Ahnanor  Campground  on  the 
southwestern  shore  of  Lake  Almanor. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a}-825(r). 

h.  Applicant  Contact:  Bill  Zemke, 
Pacific  Gas  &  Electric  Company.  Mail 
Code  NllC.  P.O.  Box  770000,  San 
Francisco.  CA  94177,  (415)  973-1646. 

i.  FERC  Contact:  J.K.  Hannula,  (202) 
219-0116. 

i.  Comment  Date:  March  4. 1998. 

k.  Description  of  the  Application:  PG 
&  E  requests  approval  to  permit  the 
National  Forest  Service  (FS)  to 
reconstruct  a  marina  containing  45  slips 
and  a  boat  laimch  at  Almanor 
Campground,  Larsen  National  Forest. 
The  FS  also  proposes  to  construct  a  new 
parking  area,  boat  launch,  and  day  use 
beach  area  at  the  campground,  and 
paved  fishing  trails  at  the  Canyon  Dam 
day  use  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
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from  the  Applioi^t  If  an  agency  does 

not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  havia  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  WatMiq.  Jr^ 

Acting  Secretary. 

[FR  Doc  9S-988  Ffled  1-14-98;  8:45  am] 

■LUNQ  oooc  snr-eiii 

■  ' 

DEPARTMENT  OP  ENERGY 

Factoral  Enwgy  Ragutatory 
Commtosion 

Notie*  of  Amand^Mnt  of  Ueerae 

January  9, 1998. 

Take  notice  th^l  the  following 
hydroelectric  application  has  been  filed 
wnth  the  Comndsirfon  and  is  available 
for  pubUc  insp .  _ 

a.  Type  of  App\tpation:  Amendment 
of  License. 

b.  Project  No.:  ^625-020. 
e.  Date  Filed:  December  23. 1997. 

d.  Applicant:  Saie  Haibor  Water 
Power  Corporation. 

e.  Name  ofPro^:  Sah  Harbor. 

f.  Location:  On  the  Susquehanna 
River,  in  Lancaster  County. 
Pennsylvania. 

g.  Fi7ed  Pursuahjt  to:  Federal  Power 
Act.  16  U.S.C  79Ua)-82S(r). 

h.  Applicant  CQhtact:  Marshall  J. 
Kaiser.  President.!  Safe  Harbor  Water 
Power  Corporation,  One  Powerhouse 
Road.  Conestoga.  WA  17516-9651.  (717) 
872-5441. 

i.  FERC  Contac :  James  Hunter,  (202) 
219-2839.  j 

j.  Comment  Dau :  February  27, 1998. 

k.  Description  ajf  Application:  The 
AppUcant  proposes  to  raise  the  normal 
maximum  level  of  Safe  Harbor  reservoir 
by  0.8  feet,  from  ejlevation  227.2  feet  to 
elevation  228.0  fek  above  mean  sea 
level.  Raising  the  ^evation  can  be 
accomplished  opeb|Btionally,  and  would 
not  require  any  modification  to  project 
structures.  I  [ 

The  higher  level  [would  benefit  the 
project  by  maxinuzing  the  operating 
head  and  by  providing  5,900  acre-feet  of 
additional  usable  storage  capacity  for 
energy  generation^  under  the  normal 
daily  peaking  operation.  The  AppUcant 
proposes  to  impleii^ent  the  increase  in 
reservoir  elevation  over  several  years,  if 
necessary,  to  minimize  the  potential 
effects  of  the  increiase  on  migrant 
shorebird  usage  oijinudflat  areas  within 
the  reservoir. 

1.  This  notice  alsb  consists  of  the 
following  standard  {paragraphs:  B.  Cl. 
andD2. 


B.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  detennining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other'comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"OOMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  appUcation  to  which  the 
filing  refere.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments-Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directiy 
fit>m  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments^  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-990  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Southwestern  Power  Administration 

integrated  System  Rates— Notice  of 
Order  Approving  New  Power  Rates  on 
an  interim  Basis 

AGENCY:  Southwestern  Power 
Administration,  DOE. 

ACTION:  Notice  of  rate  order. 

SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 


Order  No.  0204-108,  dated  November 
10. 1993.  has  approved  and  placed  in 
effect  on  an  interim  basis  Rate  Order  No. 
SWPA-37  which  provides  for  the 
foUowing  Integrated  System  Rate 
Schedules: 

Rate  Schedule  P-98.  Wholesale  Rates  for 

Hydro  Peaking  Pcnrar 
Rate  Schedule  NFTS-98.  Wholesale  Rates  far 

Point-to-Point  and  Netwoii;  Transmission 

Service 
Rate  Schedule  EE-98.  Wholesale  Rate  far 

BxcessBneigy 

The  rate  schedules  supersede  the 
existing  rate  schedules  &own  below: 

Rata  Schedule  P-9QA,  Peaking  Po%vei>— 

(superseded  by  P-98) 
Rate  Schedule  P-90B,  Peaking  Power  through 

Oklahoma  Utility  Companies  and/or 

Oklahoma  Municipal  Power  Authority— 

(no  longer  applicable) 
Rate  Schedule  F-9(ffl,  Finn  Power  through 

Oklahoma  Utility  Companies— (no  Umga 

applicable) 
Rate  Schedule  TDC-90,  Transmission 

Service— (superwded  by  NFTS-98) 
Rate  Schedule  10-90,  Intemiptible 

Capacity— (no  longer  applicable) 
Rate  Schedule  EE-90,  Excess  Eneigy— 

(superseded  by  BE-98) 

DATES:  The  elective  period  for  the  rate 
schedules  specified  in  Rate  Order  No. 
SWPA-37  is  January  1, 1998,  through 
Septembw  30, 2001. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Forrest  E.  Reeves.  Assistant 
Administrator,  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619.  Tulsa,  Oklahoma  74101- 
1619.  ^ 

8UPPLBCNTARY  INFORMATION: 
Southwestern  Power  Administration's 
(Southwestern)  Administrator  has 
determined,  based  on  the  Novembo* 
1997  Integrated  System  Ciment  Power 
Repayment  Study,  that  existing  rates 
will  not  satisfy  cost  recovery  criteria 
specified  in  Department  of  Energy  Order 
No.  RA  6120.2  and  Section  5  of  the 
Flood  Control  Act  of  1944.  The 
Administrator  prepared  a  November 
1997  hitegrated  System  Revised  Power 
Repayment  Study  based  on  additional 
annual  revenue  of  $1,805,772  beginning 
January  1. 1998.  which  increases 
ultimate  annual  revenues  from 
$96,344,200  to  $98,149,972,  in  part  to 
recover  increases  in  Corps  of  Engineere 
and  Southwestern  Federal  investments. 
Southwestern  has  changed  the  rate 
structure  to  conform  with  the  intent  of 
the  Federal  Energy  Regulatory 
Commission's  (FERC)  Order  No.  888; 
consequenUy,  the  actual  rate  impact  on 
each  customer  will  vary  based  on  the 
type  of  service  requested  and  provided. 
Also,  a  credit,  specifically  designed  for 
each  individual  customer,  will  apply 
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against  the  purchased  power  adder 
component  of  the  rate  schedules  to 
refund  both  excess  revenues  and 
interest  accruing  on  such  revenues  in 
the  purchased  power  deferral  account 
during  recent  years  of  favorable  water 
conditions.  This  credit  is  intended  to 
equalize  the  customer's  average 
purchased  power  adder  cost.  These 
credits  will  be  provided  to  each 
applicable  customer  over  a  6-month 
service  period  beginning  January  1, 
1998.  The  customer  speciHc  credit, 
along  with  the  Administrator's 
discretionary  purchased  power  adder 
adjustment,  will  offset  the  immediate 
impact  of  increasing  the  purchased 
power  adder  to  1.1  mills/kWh,  except 
for  those  customers  to  which  the 
purchased  power  adder  does  not 
currently  apply.  This  rate  proposal  also 
includes  a  provision  to  continue  and 
increase  the  Administrator's 
Discretionary  Purchased  Power  Adder 
Adjustment,  from  up  to  $0.0005  to  up  to 
SO.OOll  per  kilowatthour  as  necessary, 
and  to  adjust  the  purchased  power 
adder  annually,  at  his/her  discretion, 
under  a  formula-type  rate,  with 
notification  to  FERC. 

Following  review  of  Southwestem's 
proposal  within  the  De;)artment  of 
Energy,  I  approved.  Rate  Order  No. 
SWPA-37,  on  an  interim  basis  through 
September  30,  2001,  or  until  confirmed 
and  approved  on  a  final  basis  by  FERC. 

Dated:  January  7, 1998. 
Elizabeth  A.  Moler, 
Depu  ty  Secretary. 

Order  Confirming,  Approving  and 
Placing  Increased  Power  Rate  in  E£fiect 
on  an  Interim  Basis 

[Rate  Order  No.  SWPA-371 

January  1. 1998. 

In  the  matter  of:  Southwestern  Power 
Administration  System  Rates 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14, 1983,  48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 


in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30, 
1986.  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27. 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89,  dated  August  3, 1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108, 
effective  August  23, 1991.  56  FR  41835, 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order.  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10, 
1993,  58  FR  59717,  the  Secretary  of 
Energy  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
that  authority  to  the  Deputy  Secretary  of 
Energy.  This  rate  order  is  issued  by  the 
Deputy  Secretary  pursuant  to  said 
Amendment  to  Delegation  Order  No. 
0204-108.  It  is  also  made  pursuant  to 
the  authorities  as  implemented  in  10 
CFR  903. 

Background 

FERC  confirmation  and  approval  of 
the  following  Integrated  System 
(System)  rate  schedules  was  provided  in 
FERC  Docket  No.  EF90-401 1-000 
issued  September  18, 1991,  for  the 
period  October  1, 1990,  through 
September  30, 1994: 

Rate  Schedule  P-90A,  Peaking  Power— 

(superseded  by  P-98) 
Rate  Schedule  P-90B.  Peaking  Power  through 

Oklahoma  Utility  Companies  and/or 

Oklahoma  Municipal  Power  Authority — 

(no  longer  applicable) 
Rate  Schedule  F-90B,  Firm  Power  through 

Oklahoma  Utility  Companies —  (no  longer 

applicable) 
Rate  Schedule  TDC-90.  Transmission 

Service — (superseded  by  NFTS-98) 
Rate  Schedule  lC-90,  Intemiptible 

Capacity — (no  longer  applicable) 
Rate  Schedule  EE-90,  Excess  Energy— 

(superseded  by  EE-98) 

These  rate  schedules  were 
subsequently  extended  on  an  interim 
basis  by  the  Deputy  Secretary  under  the 
Rate  Order  No.  and  for  the  periods  listed 
below: 


Rate  Order  SWPA-29.  October  1, 1994- 

September  30, 1995 
Rate  Order  SWPA-32,  October  1. 1995- 

September  30,  1996 
Rate  Order  SWPA-34,  October  1. 1996- 

September  30, 1997 
Rate  Order  SWPA-35.  October  1, 1997- 

March31,1998 

Southwestem's  November  1997 
Current  Power  Repayment  Study  (PRS) 
indicated  that  the  existing  rates  would 
not  satisfy  present  financial  criteria 
regarding  repayment  of  investment  in  a 
50-year  period  due,  in  part,  to 
increasing  Corps  of  Engineers  (Corps) 
and  Southwestern  Federal  investment. 
The  Revised  PRS  indicated  that  an 
increase  in  annual  revenues  of 
$1,805,772  was  necessary  beginning  in 
FY  1998  to  accomplish  System 
repayment  in  the  required  niunber  of 
years.  Accordingly,  Southwestern 
developed  proposed  System  rate 
schedules  in  the  November  1997  Rate 
Design  Study  based  on  that  additional 
revenue  requirement. 

Title  10,  Part  903,  Subpart  A  of  the 
Code  of  Federal  Regulations, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustment,"  has  been  followed  in 
connection  with  the  proposed  rate 
adjustments.  More  specifically, 
opportunities  for  public  review  and 
comment  on  proposed  System  power 
rates  during  a  90-day  period  were 
announced  by  notice  published  in  the 
Federal  Register  August  22. 1997,  (62 
FR  44670).  A  Public  Information  Forum 
was  held  September  4. 1997.  in  Tulsa, 
Oklahoma,  and  a  Public  Comment 
Forum  was  held  October  9, 1997,  also  in 
Tulsa.  Written  comments  were  due  by 
November  20, 1997.  On  August  25, 
1997,  Southwestern  mailed  a  copy  of 
the  Federal  Register  Notice,  making 
copies  of  the  proposed  rate  schedules 
and  supporting  data  for  the  August  1997 
Power  Repayment  and  Rate  Design 
Studies  available  to  customers  and 
interested  parties  for  review  and 
comment  during  the  formal  period  of 
public  participation.  In  addition,  and 
prior  to  the  formal  90-day  public 
participation  process.  Southwestern 
held  a  number  of  informal  meetings 
with  customer  representatives  during 
preparation  of  the  August  1997  Current 
and  Revised  Power  Repayment  Studies 
and  Rate  Design  Study.  Southwestern 
personnel  met  informally  with 
representatives  of  the  Southwestern 
Power  Resources  Association  (an 
organization  representing  many  of 
Southwestem's  customers)  on  four 
occasions  and  with  the  Oklahoma 
Mimicipal  Power  Authority  (OMPA) 
member  representatives  once  to  explain 
the  studies,  answer  questions,  and 
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consider  comme|Qts  and  suggestions 
concerning  devedbprnent  of  the 
proposed  Systecpi  rates.  Further, 
Southwestern  st^met  with  specific 
customer  repres^htatives  following  the 
Public  biformatilii  and  Comment 
Forums  to  discu^  the  results  of  the 
August  1997  CuMent  and  Revised  Power 
Repayment  Studiies  and  Rate  Design 
Study  and  how  the  proposals  impacted 
these  customers  directly. 

Following  the  Oonclusion  of  the 
comment  periodl^i  November  1997, 
modifications  to  the  August  1997  Power 
Repayment  and  Rate  Design  Studies  and 
the  proposed  rat^  schedules  were 
completed  basedj  On  (1)  Formal 
comments  received,  (2)  finaUzation  of 
the  FY  1996  Southwestern  Federal 
Power  System  (SWFPS)  financial  audit, 
and  (3)  resolution  of  a  major  power  sales 
contract.  The  coitments  presented 
during  the  formal  public  participation 
process  were  conisddered,  responses 
developed  and,  virhere  deemed 
appropriate,  incorporated  into  the 
studies.  Once  all  comments  had  been 
carefully  considered,  the  Administrator 
made  the  decision  to  submit  the  revised 
(November  1997)  rate  proposal  for 
interim  approval  and  implementation. 
Responses  to  major  comments  are 
contained  herein:  The  proposed  rate 
schedules  resulting  from  these  changes 
are  designed  to  ini^ease  total  annual 
revenues  to  a  level  sufficient  to  repay  all 
costs  by  the  50th  iyjear. 
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Discussion 

The  rate  schedi^  es  proposed  by 
Southwestern  for  [ihiplementation 
increase  ultimate  annual  revenue  from 
$96,344,200,  to  $^8,149,972.  or  1.9 
percent,  which  w|ll  satisfy  cost  recovery 
criteria  outlined  in  Department  of 
Energy  (DOE)  Order  No.  RA  6120.2  and 
Section  5  of  the  Flood  Control  Act  of 
1944.  by  increasing  annual  net  revenues 
by  $1,805,772,  bei^ing  January  1, 
1998.  This  amount  is  less  than  the 
revenue  level  initially  proposed  in 
August  1997  due  to  changes  made  to  (1) 
Correct  errors  in  thiB  August  study  cited 
within  comments  jieceived  and  noted  by 
staff  review;  (2)  reflect  the  results  of  the 
FY  1996  financial  kudit  that  had  been 
delayed  (due  to  th  A  Corps  of  Engineer's 
(Corps)  switchovet'to  a  new  financial 
management  system);  and  (3)  better 
show  the  impacts  of  specific  power 
sales  contract  provisions.  The  following 
adjustments  or  cornectiqus,  which  were 
not  included  in  th0|  August  1997 
studies,  lowered 
needed: 

1.  Completion  of  tb^  FY  1996  SWFPS 
audit.  This  audit  waj  not  finalized  until 
September  1997  due  to  numerous  problems 
♦ith  Corps'  finaocial  data  for  FY  1996.  The 


le  level  of  increase 


Corps  implemented  a  new  financial  system 
during  FY  1996  within  several  of  its  district 
offices  and  numerous  problems  developed 
during  retrieval  of  the  1996  financial  data 
which  significantly  delayed  preparation  of 
financial  statements  and  the  financial  audit 
Southwestern  incorporated  the  audited 
financial  data  for  FY  1996  In  ite  November 
1997  Power  Repayment  Studies.  This  audited 
financial  data  resulted  in  a  decrease  in  the 
level  of  revenues  needed. 

2.  Reduction  in  the  level  of  Service  Charges 
due  to  resolution  of  a  major  power  sales 
contract.  Southwestern  had  been  involved  in 
power  sales  contract  negotiations  with  a 
major  customer  for  some  time.  Upon 
successfid  negotiation  of  a  new  power  sales 
contract  in  August  1997,  Southwestern 
lowered  its  estimate  of  transmission  service 
charges  to  correspond  with  revised 
anticipated  rate  levels.  This  change  also 
caused  a  decrease  in  the  level  of  revenues 
needed. 

3.  Minor  corrections  to  revenues  to  reflect 
efiiective  dates  of  contract  changes  and 
implementation  of  rates  for  new  services  for 
specific  customers.  The  corrections  had  both 
increasing  and  decreasing  impacts  on  the 
revenues  needed. 

4.  Minor  revisions  to  estimates  of  revenues 
expected  ftom  facilities  charges  based  on 
recendy  updated  projections  of  future 
individual  customer  transmission  system 
usage.  These  revisions  had  both  increasing 
and  decreasing  impacts  on  the  revenues 
needed  also. 

5.  Adjusted  revenues  to  include  customer- 
specific  purchased  power  credits  not 
identified  in  the  August  1997  PRS  due  to  the 
unavailability  of  account  data  that 
determines  the  level  of  participation  for  each 
individual  customer.  Analysis  of  the 
individual  customer  account  activity  has 
been  completed  and  specific  purchased 
power  revenue  credits  have  been  determined 
for  those  participating  customers  to  place  all 
such  customers  on  an  equal  level. 

Not  included  in  the  above 
adjustments  are  additional  issues 
related  to  rate  design.  Southwestern  has 
redesigned  its  rates  for  transmission 
service  in  accordance  with  the  intent  of 
FERC  Order  No.  888  on  open 
transmission  access.  Most  of  the 
comments,  concerns  and  requests  for 
information  have  been  related  to 
Southwestem's  proposed  August  1997 
Rate  Design  and  Rate  Schedules,  and  in 
particular,  its  charges  for  transmission 
service,  fa  consideration  of  comments 
and  suggested  improvements  to  its  rate 
design.  Southwestern  has  made 
numerous  changes  to  both  its  rate 
design  and  rate  schedules.  The 
following  are  changes  made  to 
Southwestem's  August  1997  Rate 
Design  and  Rate  Schedules:  (The 
rationale  for  these  changes  is  described 
in  Southwestem's  responses  to  major 
comments  section.) 

1.  The  revenue  requirement  and 
transmission  capacity  sales  were  changed 


based  on  the  November  1997  Revised  Power 
Repayment  Study. 

2.  The  Net  Capacity  or  Energy  Sales/ 
Deliveries  divisor  on  ancillary  services  was 
changed  from  the  average  12  months' 
coincidental  peak  (CP)  of  the  fifteen  projects 
within  Southwestem's  control  area  to  the 
capacity  sales  (billing  units)  associated  with 
the  customers  who  are  anticipated  to  be 
taking  the  ancillary  services. 

3.  The  separate  ancillary  service  charge  for 
Energy  Imbalance  was  deleted  while  the 
penalty  provision  for  the  service  as  proposed 
in  the  August  1997  Rate  Design  was  retained. 

4.  The  calculation  of  the  per  MW  cost  for 
providing  generation  for  the  two  ancillary 
services,  (1)  Operational  Reserves-Spinning 
and  (2)  Operational  Reserves-Supplemental 
were  revised  to  divide  the  projected 
generation  expenses  by  the  rated  capacity  of 
the  generation  rather  than  the  12  CP  value. 

5.  Switchyard  costs  on  the  transmission 
side  of  the  Corps'  facilities  that  previously 
were  included  in  generation  have  been 
reassigned  to  transmission. 

6.  Before  allocating  Transmission  Expenses 
to  Transformation,  the  costs  for  the 
Scheduling,  System  Control  and  Dispatch 
ancillary  service  have  been  removed. 

7.  An  energy  transmission  loss  analysis 
was  completed  and  the  energy  loss 
percentage  to  be  charged  on  transactions  was 
reduced  from  5  percent  to  4  percent.  Also,  a 
determination  was  made  to  charge  dollars  for 
losses,  based  on  a  formula  described  in  Rate 
Schedule  NFrS-98,  rather  than  have  them 
scheduled/repaid  with  energy. 

8.  Southwestern  will  be  providing 
secondary  service,  "headroom,"  under  its 
firm  transmission  service  for  both  Federal 
and  non-Federal  power. 

9.  Southwestern  will  be  offering  Network 
Integration  Transmission  Service.  The  charge 
for  this  service  will  be  based  on  the 
calculation  specified  by  FERC  in  its  Order 
No.  888  for  this  type  of  service. 

fa  review.  Southwestern  is  filing  a 
revised  rate  adjustment  plan  for  two 
reasons.  These  reasons  include  the  need 
for  a  minor  increase  in  the  aimual 
revenue  requirements  to  satisfy  cost 
recovery  criteria  and  also  the 
restmcturing  of  rates  to  conform  with 
the  fatent  of  FERC  Order  Nos.  888  and 
888-A.  The  PRSs  indicated  that  current 
revenue  levels  are  insufficient,  by 
approximately  1.9  percent,  to  repay  the 
Federal  favestment  within  the 
repayment  period.  That  increased 
requirement  is  due  to  increased 
inveshnents  for  both  the  Corps  of 
Engineers  (Corps)  hydroelectric  projects 
and  Southwestem's  transmission  system 
facihties.  Some  of  the  factors  causing 
the  Corps  increases  in  project 
investments  include  a  finalization  of  the 
Stockton  cost  allocation  study,  and 
major  rehabilitation  of  a  few  projects  to 
correct  identified  problems.  Also,  major 
investments  have  been  made  fa 
Southwestem's  aging  transmission 
facilities  to  sustafa  the  reliability  of  the 
system.  This  fiUng  represents  the  first 
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revenue  change  for  the  Integrated 
System  in  seven  years.  The  second 
reason  is  the  restructuring  of 
Southwestern 's  generation  and 
transmission  rates  and  the  development 
of  separate  rates  for  ancillary  services. 
This  restructuring  conforms  with  the 
intent  of  FERC  Order  Nos.  888  and  888- 
A,  and  required  a  shift  of  certain  costs 
between  generation  and  transmission  to 
provide  for  ancillary  services  and  also  to 
reassign  generation  costs  associated 
%vith  Corps  transmission-related 
switchyard  faciUties  to  transmission. 
The  reassignment  of  costs  will  have 
varying  financial  impacts  on 
Southwestern 's  customers  based  on  the 
service  requested  and  provided. 

In  Southwestem's  1988  and  again  in 
the  1990  Rate  Proposals,  two 
noteworthy  issues,  which  have 
previously  been  approved  by  FERC  were 
described  in  detail.  The  two  issues  were 
(1)  the  treatment  of  a  portion  of  the 
Truman  project  investment  as  not 
currently  repayable,  and  (2)  the 
development  of  customer-specific 
credits  to  the  Purchased  Power  Adder  to 
refund  excess  revenues  collected  under 
Southwestem's  purchased  power  rate 
component. 

Harry  S.  Truman  Project 

The  Triunan  issue  arose  out  of  the 
limitations  placed  on  the  project's 
operations  by  the  Corps.  'The  project 
was  designed  and  constructed  to  have 
160  MW  of  dependable  (marketable) 
capacity  through  the  use  of  six 
reversible  piunp  tiu-bine  generating 
imits  which  could  return  water  to  the 
reservoir  following  normal  generation, 
to  mitigate  extreme  variations  in  water 
available  for  generation  and  the  lack  of 
storage  capacity  in  the  project  (only  two 
feet).  Pimiping  ensures  project 
dependable  capacity  and  allows 
marketing  of  all  six  units.  A  substantial 
fish  kill  during  testing  of  the  units  and 
considerable  opposition  to  the  project's 
operation,  both  in  the  pumping  mode 
and  the  full  six-imit  generation  mode, 
led  the  Corps  to  significantly  restrict  the 
project's  operation.  In  particular,  the 
project's  pumps  may  not  be  used  and 
only  a  limited  number  of  units  may  be 
utilized  simultaneously.  Consequently, 
Southwestern  is  unable  to  market  full 
capacity  from  the  project  and  has 
declared  only  two  units  in  commercial 
operation.  Southwestern  proposed  to 
FERC  in  the  1988  rate  filing  that,  since 
the  entire  project  was  neither  revenue- 
producing,  declared  in  commercial 
operation,  nor  expected  to  be  in  service 
within  the  then-existing  cost  evaluation 
period,  the  total  investment  allocated  to 
power  was  not  repayable  under  DOE  or 
FERC  regulations.  Southwestern  further 


proposed  an  adjustment  to  Truman's 
allocated  costs  and  reduced  the 
repayable  investment  to  an  amoimt 
equal  to  approximately  44  percent  of 
then-allocated  costs,  with  the  remaining 
amount  to  be  deferred  until  the  project 
can  be  operated  as  it  was  designed. 
FERC  approved  this  proposal  as  an 
acceptable  interim  measure  while  the 
Corps  develops  a  cost  allocation  for 
Truman  based  on  actual  operating 
conditions.  Southwestern  also  proposed 
this  concept  to  the  Corps,  and  the  Corps 
agreed  to  consider  it  as  an  option  in 
developing  the  cost  allocation  for  the 
project.  Subsequently,  the  Corps  has 
completed  a  major  revision  to  the 
Truman  project  cost  allocation  and  has 
utilized  Southwestem's  proposed 
concept  for  determining  repayable 
investment  at  the  project  diuing  the 
interim  period  until  the  project  becomes 
fully  operational.  Although  not  yet 
approved  on  a  final  basis,  the  Interim 
Cost  Allocation  proposed  by  the  Corps 
for  the  Truman  project  has  been  utilized 
in  the  development  of  the  1990  PRSs 
and  in  the  1997  PRSs  in  support  of  the 
revenue  requirements  of  Southwestem's 
System  and  the  rate  proposal,  as  the 
most  recent  cost  allocation  available 
which  reasonably  reflects  the  level  of 
costs  expected  to  be  payable  at  the 
Truman  project  during  the  cost 
evaluation  period. 

Ehuing  Febmary  1997,  the  Interagency 
Committee  on  Cost  Allocations  (ICCA) 
met  to  review  and  potentially  approve 
the  Truman,  Stockton,  and  Clarence 
Cannon  project  cost  allocations.  The 
Stockton  cost  allocation  was 
subsequently  approved  on  a  final  basis 
on  May  8, 1997.  The  Clarence  Cannon 
cost  allocation  was  sent  back  to  the 
Corps'  St.  Louis  District  for  a  review  of 
the  classification  of  a  specific  charge 
and  was  to  be  returned  to  the  ICCA  for 
final  approval.  The  Truman  cost 
allocation  was  to  be  sent  back  to  the 
Corps'  Kansas  City  District  office  to 
make  changes  in  the  allocation's 
assumptions  and  then  be  prepared  for 
finalization.  However,  in  June  1997,  a 
second  meeting  of  the  ICCA  was  held 
with  several  customer  representatives  to 
discuss  the  Truman  cost  allocation.  The 
customers  expressed  their  concern 
about  the  significant  level  of  costs  being 
proposed  while  the  project  continued  to 
be  limited  in  its  ability  to  produce 
hydropower.  At  this  meeting,  the  Corps 
agreed  to  review  the  issue  of  assigning 
hydro-related  costs  to  another  project 
purpose  that  had  contributed  to  limiting 
the  hydro  operation  of  the  project.  The 
allocation  of  those  costs  to  another 
purpose  would  be  potentially 
considered  temporary  and  the  costs 


would  be  reallocated  back  to  the 
hydropower  purpose  in  an  amount 
relational  to  the  part  of  the  hydropower 
purpose  functioning  as  originally 
designed.  Southwestern  does  not 
anticipate  finaUzation  of  the  Truman 
cost  allocation  vsrithin  the  1997  PRS  cost 
evaluation  period;  therefore. 
Southwestern  has  continued  to  use  the 
Interim  Cost  Allocation  for  the  Tnunan 
project  in  development  of  the  1997  PRS. 

Purchased  Power  Deferral  Account 
(Credit  and  Adders) 

In  the  1988  and  1990  PRSs. 
Southwestem  implemented  customer- 
specific  purchased  power  credits  to  flow 
back  over  a  fixed  period  deferred 
revenues  and  interest  accrued  on  such 
revenues  in  such  a  way  as  to  equalize 
the  average  purchased  power  adder  rate 
per  kilowatthour  (kWh)  paid  by  each 
customer.  These  credits  remained  in 
effect  through  September  30, 1993,  to 
balance  each  customer's  average  cost 
irrespective  of  the  condition  or  balance 
of  the  Purchase  Power  Accoxmt 
(Accoimt),  or  the  need  for  rate 
adjustment  in  the  meantime.  The 
customer-specific  credits  specified  in 
the  1990  PRS,  like  the  previous  credits, 
were  insufficient  to  totally  equalize  the 
average  purchased  power  adder  rate 
paid  by  each  customer.  Changing 
interest  rates,  above  average  water 
conditions  during  the  period  which 
eUminated  the  need  for  estimated 
average-year  puurchases.  and  different 
rates  for  the  credits  over  the  credit 
period  kept  the  previous  credits  from 
reaching  die  goal.  Therefore,  additional 
customer-specific  adjustments  are 
needed  to  bring  all  participating 
customera  to  the  same  level.  It  is 
important  that  the  remaining  revenues 
to  be  credited  flow  back  over  a  short 
period  to  get  all  customera  on  the  same 
per  kWh  contribution  basis. 
Southwestem  is  proposing  to  flow  back 
the  deferred  revenues  and  interest 
diuing  the  service  period  January  1, 
1998,  through  Jwne  30, 1998.  However, 
to  avoid  the  potential  for  making  cash 
payments  to  customers  in  excess  of 
monthly  charges,  the  rate  schedules 
again  limit  the  amount  of  applicable 
oedit  in  any  month  to  the  level  of  total 
charges  for  Southwestem's  services 
rendered  for  such  month,  and  allow  for 
any  excess  credit  to  be  used  in  future 
billing  periods.  Amotmts  of  revenue  and 
interest  in  the  Account  at  any  time  are 
System  revenues,  entirely  within  the 
purview  of  Southwestem.  No  customer 
is  considered  to  have  escrowed  these 
funds,  nor  to  have  any  specific 
entitlement  or  ownership  right  in 
contributions  to  the  Account  or  accrued 
interest,  although  Southwestem  will 
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attempt  to  apply  jijiuichased  power 
adders,  and  aedjtjs,  on  a  basis 
reasonably  propqi^onal  to  applicable 
cust(Hner  purcha^  of  peaking  power 
and  energy.         j  | 

During  the  tim^  the  purchased  power 
adders  and  the  a^coimting  mechanism 
have  been  in  pla()4.  they  have  proven  to 
be  effiective  in  as^^ng  that  piuchased 
power  revenues  equal  purchased  power 
costs  over  time.  The  financial  interests 
of  the  Government  have  been  protected 
in  this  endeavor,  land  the  rate 
component  has  bwn-adjusted  as 
necessary.  In  the  |lj988  and  1990  Rate 
Proposals,  South««>estem  also  requested 
approval  for  the  Administrator  to  have 
authority  to  adjust  the  purchased  power 
rate  component  in)  to  once  annuaUy, 
based  on  a  formula-type  rate  included  in 
the  rate  schedules,  by  up  to  $0.0005  per 
kWh  at  his  or  her  discretion.  The 
flexibility  derive<)  ifrom  this  authority 
enables  Southwestern  to  react  more 
quickly  to  signifitiant  changes  in  water 
conditions  which  may  have  occiirred 
during  the  preceding  year  or  simply  to 
exercise  better  control  on  the  amount  of 
revenue  in  the  Acdount  and  to  better 
limit  the  over  or  imder  recoveries  of 
revenue.  The  Adi^tnistrator  utilized  this 
authority  in  December  1993. 1994, 1995, 
and  1996  to  implejihent  adjustments  of 
up  to  $0.0005  perll^Wh  additional  credit 
to  help  reduce  exijess  revenues  collected 
in  the  Accoimt  during  the  previous 
years  of  good  watw  conditions  and  the 
corresponding  reduced  need  for 
purchased  power.  This  authority  seems 
to  remain  appropriate,  particularly  in 
light  of  Ae  fact  thf  t  the  Account  has  no 
direct  enect  on  Synem  repayment 
requirements  and  the  separate  rate 
component  serves  to  provide  revenues 
to  meet  expected  4(»sts  which,  if  they  do 
not  come  to  pass,  kte  either  held  to  meet 
future  costs  or  resilt  in  a  tower 
purchased  power  r^te  for  customers. 
However,  experience  has  shown 
Southwestern  that  the  $0.0005  per  kWh 
adjustment  level  does  not  provide 
significant  impact  ,tp  the  Account 
especially  during  l)iknes  of  widely 
fluctuating  water  dbnditions.  Therefore, 
Southwestem's  Administrator  requests 
continuing  authority  to  adjust  the 
purchased  power  rate  component 
annually  based  onl^  formula-type  rate 
included  in  the  rate  schedules,  but 
increasing  his/her  authority  up  to 
$0.0011  per  kWh,  «n  increase  of  $0.0006 
per  kWh,  as  he/shd  determines 
necessary,  to  provi|c)e  better  control  over 
the  amount  of  revenue  in  the  Account 
and  to  provide  greater  flexibility  in 
limiting  the  over  and  under  recoveries 
of  revenue. 

An  element  dire<ily  related  to  the 
Account  and  accru  1 1  of  interest  thereto 


is  the  determinaticMi  of  the  purchased 
power  adder  itself.  Southwestern  is 
proposing,  as  in  all  previous  proposals 
beginning  with  the  1983 
implementation  of  the  purchased  power 
rate  component,  that  the  adder  be  set 
equal  to  the  ciurent  average  long-term 
purchased  power  rate  requirement.  As 
shown  in  the  Rate  Design  Study,  the 
amount  is  determined  by  dividing  the 
estimated  total  average  direct  purchased 
power  costs  by  Southwestem's  total 
annual  contractual  1200-hour  peaking 
energy jcommitments  to  the  customers 
(exclusive  of  contract  support 
arrangements).  In  this  rate  proposal,  the 
resulting  Purchased  Power  Adder 
(Adder)  is  $0.0011  per  kWh  of  peaking 
energy.  The  total  revenue  created 
through  application  of  this  Adder  would 
enable  Southwestern  to  cover  its  average 
annual  purchased  power  costs. 

Commenti  and  ReqMmset 

The  Southwestern  Power 
Administration  (Southwestern)  received 
numerous  comments  bom  customers 
and  interested  parties  from  the  public 
participation  process.  The  issues 
identified  in  these  conunents  were  given 
careful  and  thorough  consideration  and, 
where  deemed  appropriate,  solutions 
were  developed  and  incorpwated  into 
Southwestem's  final  rate  proposal,  as 
noted  in  the  earlier  Discussion  section. 
A  summary  of  major  comments  and 
Southwestem's  responses  to  the  issues 
raised  in  them  follows: 

Corps  O&M  Expenses 

Comrtient:  Southwestem's  updated 
revenue  requirement  projections  based 
on  audited  financial  statements  for  the 
FY  1996  indicate  that  Corps  of 
Engineer's  (Corps)  Operation  & 
Maintenance  (O&M)  expenses  for  1996 
were  approximately  $4,900,000  less 
than  estimated  by  Southwestem  in  its 
revenue  requirements  projection. 
However,  Southwestem  did  not  revise 
its>  Corps  O&M  projection.  It  appears 
that  Corps  O&M  expenditures  are 
increasing  as  compared  to  historical 
levels,  while  Southwestem  is  reducing 
its  expenditures.  Corps  O&M 
expenditures  are  approximately  30 
percent  of  the  cost  of  Southwestem 
hydropower.  Reductions  in  Corps  O&M 
expenditures  will  reduce  upward  rate 
pressure  on  Southwestem's  rates.  When 
Southwestem  modifies  rates  in  FY  2001, 
it  should  consider  reducing  the  Corps 
O&M  expense  to  reflect  actual  expenses 
in  1996, 1997  and  1998. 

Response:  Southwestem  agrees  that 
the  audited  financial  statements  for  FY 
1996  Corps  O&M  expense  were 
approximately  $4.9'million  less  than 
Southwestem  estimated  in  the  1996 


Power  Repayment  Study  (PRS),  but  $4.2 
million  of  this  difference  was  due  to 
unforeseen  and  extraordinarily  large 
retirement  losses  which  are  not 
projected  by  the  Corps  or  Southwestern. 
The  Corps  O&M  expenses  before  the 
retirement  losses  were  $30.9  milhon. 
less  than  2  percent  from  the  previous 
projection  for  FY  1996.  Projections  for 
Corps  O&M  are  not  developed  by 
Southwestem,  but  are  developed  by  the 
Corps  and  provided  to  Southwestem 
annually.  The  Corps  makes  projections 
using  historical  information  and  then 
includes  projections  for  large 
maintenance  items  for  each  of  the 
projects  that  have  been  included  in  their 
outyear  budget  estimates.  These 
projections  are  made  in  current  year 
doliara.  Southwestem  reviews  this 
information  and  adjusts  the  estimates  to 
future  year  dollars  based  on  the  Gross 
Domestic  Product  Price  Index  projection 
to  incorporate  inflationary  trends. 
Southwestem  agrees  that  such  costs 
should  be  pmdently  and  timely 
incurred  at  reasonable  levels  consistent 
with  maintaining  the  high  level  of 
reliability  required  in  the  utility 
industry.  Historically,  the  estimates  that 
the  Corps  provides  have  been 
reasonably  accurate  in  total,  although 
they  fluctuate  from  actual  expenditures 
by  individual  project.  The  Corps 
believes  that  its  intemal  controls, 
accoimting  system  reviews,  and  fiinding. 
procedures  effectively  provide  the 
needed  level  of  justification, 
consistency,  and  control  of  its  O&M 
expenditures. 

Southwestem  agrees  that  a  reduction 
in  Corps  O&M  expenditures  would  help 
in  reducing  the  upward  pressure  on 
rates.  However,  the  Corps  O&M 
expenditures  have  been  quite  stable  for 
most  of  the  last  ten  years.  There  is  no 
indication  by  the  Corps  that  O&M  costs 
will  be  increasing  significantly,  but 
future  PRSs  will  reflect  any  such  trend. 
It  is  true  that  Corps  O&M  expenditures 
are  a  significant  percentage  of  the  cost 
of  hydropower;  but,  considering  the 
level  of  Corps  power  investment  on  the 
financial  statements,  this  percentage 
does  not  appear  to  be  out  of  line. 
Southwestem  will  continue  to  monitor 
the  Corps  estimates  of  O&M  expenses  to 
assure  the  estimates  are  reasonably 
comparable  to  actual  expenses  as  noted 
on  each  year's  financial  statements. 
Southwestem  completes  repayment 
reviews  each  year  and  will  include 
actual  expenses  for  the  latest  historical 
year  available  in  its  review.  When 
Southwestem  modifies  rates  in  FY  2001, 
it  will  incorporate  actual  Corps  O&M 
expenses  for  FY  1997,  FY  1998,  FY  1999 
and  FY  2000. 
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Accelerated  Repayment 

Comment:  Footnotes  in  the 
Southwestern  PRS  indicate  that 
Southwestern  plans  in  this  PRS  to  repay 
debt  faster  than  required  by  its  loan 
obligations.  Southwestern  should  not 
repay  its  Federal  obligations  any  faster 
than  required  for  purposes  of 
establishing  cost  of  service  and  rates. 
Southwestern  should  use  amortization 
and  interest  expenses  that  do  not  exceed 
what  is  required  to  repay  loan 
obligations. 

Response:  The  footnote  in 
Southwestem's  PRS  indicates  that 
historical  water  conditions  have  been 
above  average  allowing  for  increased 
sales  and  amortization;  however,  this 
PRS  indicates  that,  even  with  above 
average  water  conditions,  current  rates 
are  insufficient  to  meet  repayment 
criteria  for  the  System.  Southwestem's 
rate  adjustment  plan  in  the  FY  1997  PRS 
does  not  accelerate  repayment  of  the 
Federal  investment.  The  comment's 
reference  to  loan  obligations  is  actually 
the  repayment  of  the  Federal 
investment.  Each  year's  investment  at 
each  project  is  treated  as  a  separate 
repayment  obligation  with  a  specific 
term  and  interest  rate.  Southwestem's 
repayment  policy  is  set  forth  in  DOE 
Order  No.  RA  6120.2.  Section  8.c.(3)  of 
that  Order  states:  "To  the  extent 
possible,  while  still  complying  with  the 
repayment  periods  established  for  each 
increment  of  investment  and  unless 
otherwise  indicated  by  legislation, 
amortization  of  the  investment  will  be 
accompanied  by  application  to  the 
highest  interest-bearing  investment 
first."  The  policy  is  based  on  Section  5 
of  the  Flood  Control  Act  of  1944  (Flood 
Control  Act)  which  requires  that  power 
and  energy  from  Federal  projects  be 
marketed,"*  *  *  at  the  lowest  possible 
rates  to  consiuners  consistent  with 
sound  business  principles  *  *  *." 
Amortization  of  the  capital  investment 
is  required  by  the  Flood  Control  Act  to 
be  accomplished,  "*  *  *  over  a 
reasonable  period  of  years  *  *  '."This 
period  has  been  determined  by  Order 
No.  RA  6120.2  to  be  within  50  years 
from  the  date  of  commercial  service  for 
the  hydroelectric  projects  and  to  be 
shorter  periods  for  transmission  and 
replacement  investments  based  on  their 
service  lives. 

Southwestern  sets  its  rates  based  on 
average  year  water  conditions. 
Southwestem's  PRSs  reflect  the  rate 
adjustment  plan  based  on  average 
hydrologic  conditions.  The  repayment 
system  permits  the  Power  Marketing 
Administrations  (PMAs)  to  vary  the 
amount  of  capital  returned  to  the 
Treasiiry  &t>m  year  to  year,  reflecting 


the  water  conditions  and  the  volume  of 
sales  which  they  experience.  From  the 
beginning,  the  U.S.  Congress  recognized 
that  marketable  energy  in  a 
hydroelectric  system  would  vary  from 
year  to  year  with  fluctuations  in 
available  water.  The  Congress  agreed 
that,  in  order  to  produce  a  stable  rate 
structtwe,  repayment  plans  which  are 
based  on  average  water  conditions  are  a 
reasonable  approach.  This  model 
permits  Soutiiwestem  to  apply  a  stable 
rate  over  a  period  of  years,  regardless  of 
actual  water  conditions.  In  above- 
average  water  years,  the  rate  model 
recovers  more  capital  which  balances 
poorer  returns  during  below  average 
water  years. 

During  most  of  the  past  ten  years, 
Southwestern  has  experienced  above 
average  water  conditions;  therefore. 
Southwestern  has  returned  more  funds 
to  the  U.S.  Treasiuy  than  had  been 
planned.  The  Flood  Control  Act  of  1944 
requires  that:  "All  moneys  received 
frtim  such  sales  shall  be  deposited  in  the 
Treasury  of  the  United  States  as 
miscellaneous  receipts."  All  revenues 
from  sales  of  power  and  energy  and 
non-Federal  transmission  are  retiuned 
to  the  Treasury.  Revenues  that  exceed 
expenditures  for  a  particular  year  are 
credited  to  the  repayment  of  investment. 
Revenues  credited  to  repayment  of  the 
Federal  investment  during  the  past  ten 
years  have  enahl^d  Southwestern  to 
maintain  stable  rates  since  1992.  As  a 
rate  increase  of  1.9  percent  is  needed, 
the  Current  PRS  reflects  that  the  1997 
rate  adjustment  plan,  vsrith  existing 
rates,  is  insufficient  to  meet  anticipated 
repayment  obUgations. 

FY  2001  Test  Year 

Comment:  Industry  accepted  practice 
is  to  raise  rates  when  there  is  a  clear 
need  to  raise  them.  There  does  not 
appear  to  be  information  that  supports 
Southwestem's  need  to  increase  its  rates 
before  FY  2001.  Typically,  electric 
utilities  use  one  of  three  methods  to 
establish  a  test  year.  The  test  year 
selection  methods  include  (1)  Historical, 
based  on  actual  results  of  a  previous 
year,  (2)  projected,  based  on  the  same 
year  the  rates  are  established;  or  (3) 
combination  of  actual  and  projected 
data.  Southwestern  does  not  need  a  rate 
increase  until  the  year  2001.  It  would  be 
consistent  with  past  precedent  to 
develop  steps  to  these  rates  or 
implement  them  for  a  test  year  in  1998. 

Response:  The  existing  repayment 
study  methodology  prescribed  by  DOE 
Order  No.  RA  6120.2  advocates  a  cost 
evaluation  period  (CEP)  that  is 
"normally  5  years"  to  project  futiu« 
costs  and  revenues  to  reflect  changing 
conditions.  That  methodology  was 


established,  at  least  in  part,  (1)  to 
provide  some  protection  for  the 
financial  integrity  and  stability  of  the 
PMAs,  including  Southwestern,  which 
must  assure  recovery  of  all  annual  costs 
and  repayment  of  investment  bom 
revenues  based  on  hydroelectric  power 
generation  imder  highly  variable  water 
conditions,  and  (2)  to  provide  a 
stabiUzing  effect  on  hydroelectric  power 
rates  to  minimize  the  need  for  more 
numerous  and  potentially  larger 
increases  caused  by  a  single  year  or 
event.  While  it  is  tme  that  a  five-year 
cost  evaluation  period  is  not  required, 
Southwestern  has  utiUzed  it 
consistently,  and  it  serves  as  a 
"reasonable"  period  over  which 
Southwestern  can  project  future  events 
and  costs.  This  repayment  methodology 
has  been  used  consistently  through 
Southwestem's  history,  and  the  FERC 
has  supported  the  process  through  its 
approval  of  past  rate  adjustments. 

Southwestem's  customera'  concerns 
that  would  warrant  piusuing  a  phased- 
in  rate  increase  at  tMs  time  have  been 
carefully  considered.  Southwestem  is 
faced  with  certain  statutory  (the  Flood 
Control  Act  of  1944)  and  regulatory 
(DOE  Order  No.  RA  6120.2) 
requirements  whidi  limit  the  latitude 
the  Administrator  can  exercise  in  setting 
the  cost-based  rates.  Southwestem 
remains  committed  to  the  continued 
financial  integrity  and  stability  of  its 
System  through  Uie  development  of 
regular  annual  PRSs  based  upon 
average-water-year  conditions  and  on 
the  implementation  of  rate  increases,  as 
needed,  in  accordance  with  such  legal 
and  regulatory  requirements.  This 
process  has  been  strongly  supported  in 
recent  years  by  customera  and  customer 
organizations.  The  stepped-in  rate 
approved  in  1990  was  a  one-time  phase- 
in  approach  that  was  intended  as  a 
reasonable  accommodation  to  customer 
concerns  regarding  a  single  14.4  percent 
increase.  At  that  time,  there  was  a 
unique  situation  regarding  Corps  O&M 
costs  and  confusion  over  Corps  policy 
regarding  preventive  and  breakdown 
maintenance  as  well  as  inconsistency  in 
anticipated  funding  level  restrictions. 
The  level  of  the  rate  adjustment  in  this 
rate  filing,  1.9  percent,  is  minor  in  its 
application  to  rates,  and  Southwestem 
does  not  have  a  compelling  reason  to 
phase  it  in. 

Some  customers  are  impacted  at  a  rate 
greater  than  1.9  percent,  primarily  due 
to  rate  restmcturing.  Such  restmcturing 
stems  fit>m  Southwestem's  requirement 
to  conform  to  the  intent  of  FERC  Order 
No.  888.  However,  an  analysis  of  the 
data  indicates  that  the  shift  in 
Southwestem's  expense  pattems  frY>m 
generation-related  costs,  which  have 
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acreases,  as 


decreased,  to  incraased  transmission 
system-related  costs,  would  have  caused 
such  customers  to  be  impacted  by 
increased  transmission  costs,  whether  or 
not  an  overall  rev^ue  increase  were 
warranted.  In  addkUon,  with  all  the 
changes  in  the  elejijtric  industry,  this  is 
d  business 
reduces 
icial  risk  (albeit. 


considered  a  "soi 
principle"  in  thatj: 
Southwestem's  fii 


only  sHghtly)  of  re|>aying  its  Federal 
°  investment  in  a  timely  manner. 

Losses  I 

Comment:  Capanity  losses  are 
approximately  2.8%  of  total  peaking 
and  firm  capacity.  Losses  and  station 
services  are  approximately  3.3%  of  total 
energy  resources  available  for  sale. 
Typically  demand  losses  are  greater 
than  energy  losses,  stated  on  a 
percentage  basis.  Station  service  should 
not  be  included  as  toergy  losses;  only 
losses  that  ocau*  aai  the  transmission 
system  should  be  considered  when 
calculating  transmiission  losses.  Request 
Southwestern  pre|>fire  a  transmission 
loss  study.  Transmission  loss  rates  for 
transmission  customers  should  be 
established  and  updated  each  year.  5% 
power  factor  losses  are  higher  than 
suiTOunding  control  areas.  Anything 
over  3%  must  be  juistified  by  a  loss 
study. 

Response:  The  percentages  used  in 
the  above  commenjti  are  believed  to  have 
been  developed  frohi  nimibers  in  the 
1997  PRS  and  were  based  on 
Southwestem's  Load  Resource  Study 
wdiich,  for  simplicity,  combines  losses 
and  station  servicej  to  show  total  enei^gy 
usage.  Southwestern  recently  performed 
a  transmission  los^  study.  Station 
service  was  not  included  in  our  loss 
study.  Only  losses  that  occur  on  the 
transmission  system  were  considered  in 
the  calculation  of  transmission  losses  in 
the  loss  study.  Souuwestem's  loss 
study  indicates  thajti  Southwestem's  loss 
percentage  is  appro^dmately  4  percent. 
Consequently,  Southwestern  has 
reduced  the  loss  percentage  from  5 
percent  to  4  percent  for  real  power 
losses  and  include^:  that  figure  in  its 
rate  schedules.  Soi|l|hwestem  will  also 
begin  chaining  for  jdsses,  as  compared 
to  its  previous  pradtice  of  requiring 
losses  to  be  scheduled  as  energy. 

Isolated  Projects  ahii  Bundled  Rates 

Comments:  Isolated  projects  should 
not  be  required  to  pfy  for  transmission 
and  ancillary  servidis  that  they  do  not 
use.  Isolated  projeqti  should  receive 
credit  for  incurring;  costs  that  the  typical 
Southwestem  customer  does  not.  It  is 
not  appropriate  to  charge  ancillary 
services  for  isolated  project  power. 


SWPA  must  offer  unbundled  service 
to  all  of  its  customers  under  non- 
discriminatory terms  and  conditions. 
Proposal  to  require  all  customere, 
regardless  of  whether  they  take  power 
from  SWPA's  Integrated  System  or  use 
any  of  SWPA's  transmission  facihties,  to 
pay  for  their  hydro  power  purchases 
under  a  bundled  rate  that  includes 
transmission  and  a  charge  for 
scheduUng  and  reactive  power  services 
is  contrary  to  Order  No.  888  and  will 
not  be  approved  by  FERC. 

Response:  Southwestem's  sale  of 
Federal  power  and  energy  are  based  on 
a  "postage-stamp"  type  rate,  which  is 
based  on  the  financial  integration  of  all 
the  projects  marketed  under  the 
Integrated  System,  as  well  as  various 
components  of  Southwestem's 
transmission  system.  The  capacity  rate 
for  all  Federal  power  customers 
includes  a  transmission  component  and 
the  two  required  ancillary  services.  This 
rate  has  been  set  to  assure  that 
Southwestem  charges  itself  the  same 
rates  it  charges  for  the  use  of  the 
transmission  system  for  wheeling  non- 
Federal  power.  The  customers  which 
receive  the  output  of  Corps  projects  that 
are  presently  electrically  isolated  from 
Southwestem's  primary  interconnected 
system  requested  integration  of  such 
pi-ojects  into  the  Integrated  System  to 
receive  that  system's  benefits,  including 
lower  costs.  In  addition,  such  customers 
receive  a  nimiber  of  benefits  from  their 
project  sales  which  other  Federal 
customers  do  not,  such  as  overload 
capacity,  condensing,  greater  scheduling 
flexibiUty,  and  exclusion  from  paying 
the  Pimmased  Power  Addm.^^ 
Additionally,  such  proMcfsalso  include 
components  of  Southwestern 's 
transmission  system  and  switchyard 
facihties  used  to  deUver  power  and 
energy  from  the  dams.  In  addition, 
revenues  from  all  sales  within  the 
Integrated  System  are  appUed  toward 
repayment  of  all  Federal  investment  for 
all  projects,  regardless  of  their  electrical 
integration  status. 

Southwestem  is  not  required  by  FERC 
Order  No.  888  to  offer  unbundled 
services  to  its  customers.  Section  5  of 
the  Flood  Control  Act  of  1944  sets  forth 
the  statutory  requirements  for  the  sale 
and  deUvery  of  Federal  power  and 
energy.  Based  on  DOE  poUcy,  "each  of 
the  PMAs  that  own  transmission 
facilities  will  publish  generally 
applicable  open  access  wholesale 
transmission  tariffs  and  will  take  service 
itself  under  such  tariffs.  The  tariffs  will 
include  rates,  terms,  and  conditions, 
and  will  offer  transmission  services, 
including  ancillary  services,  to  all 
entities  eUgible  to  seek  a  transmission 
order  under  section  211  of  the  Federal 


Power  Act . . ."  Southwestem  has 
complied  with  this  policy  in  separating 
its  non-Federal  transmission  service  to 
provide  for  ancillary  services. 

Other  Issues 

Other  issues  are  discussed  in  the 
Administrator's  Record  of  Decision. 

Availability  of  Infbrmation 

Information  regarding  this  rate 
proposal  including  studies,  comments 
and  other  supporting  material,  is 
available  for  pubUc  review  and 
comment  in  tne  offices  of  Southwestem 
Power  Administration,  One  West  Third 
Street,  Tulsa,  OK  74101. 

Administrator's  Certification 

The  November  1997  Revised  Power 
Repayment  Study  indicates  that  the 
increased  power  rates  will  repay  all 
costs  of  the  Integrated  System  including 
amortization  of  the  power  investment 
consistent  with  the  provisions  of 
Department  of  Enei^gy  Order  No.  RA 
6120.2.  In  accordance  with  Section  1  of 
Delegation  Order  No.  0204-108.  as 
amended  November  10, 1993.  58  FR 
59717,  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed 
System  rates  are  consistent  with 
applicable  law  and  the  lowest  possible 
rates  consistent  with  sound  business 
principles. 

Environment 

The  environmental  impact  of  the 
proposed  System  rates  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  PoUcy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  *hat  are  categorically 
excluded  fit>m  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  January  1, 1998, 
the  following  Southwestem  System  Rate 
Schedules  which  shall  remain  in  effect 
on  an  interim  basis  through  September 
30,  2001,  or  until  the  FERC  confirms 
and  approves  the  rates  on  a  final  basis. 

Dated:  January  7, 1998. 
Elizabeth  A.  Moler, 
Deputy  Secretary. 

(FR  Doc.  98-1060  Filed  1-14-98: 8:4S  am] 
BiuMQ  CODE  Mse-ei-^ 
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DEPARTMENT  OF  ENERGY 

Southwestern  Power  Administration 

Robert  Douglas  Wiliis  Hydro  Power 
Rate  Approving  a  Power  Rate  Increase 
on  an  Interim  Biasis 

agency:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  dated  November 
10. 1993.  has  approved  Rate  Order  No. 
SWPA-36.which  increases  the  power 
rate  for  the  Robert  Douglas  Willis  Hydro 
Project.  This  is  an  interim  approval  of 
the  rate  effective  January  1, 1998. 
through  September  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  E.  Reeves,  Assistant 
Administrator,  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619,  Tulsa,  Oklahoma  74101- 
1619. 

SUPPLBMENTARY  INFORMATION:  The 
existing  rate  for  the  Robert  Douglas 
Willis  Hydro  Project  is  $266,928  per 
year.  The  rate  was  approved  on  a  final 
basis  by  the  Federal  Energy  Regulatory 
Commission  on  January  28, 1997,  for  a 
period  ending  September  30,  2000. 

On  September  24, 1997,  the 
Southwestern  Power  Administration 
(Southwestern)  published  notice  in  the 
Federal  Register.  62  PR  49976  of  its 
proposed  rate  increase  for  the  Robert 
Douglas  Willis  Hydro  Project  and  to 
provide  a  45-day  comment  period.  One 
comment  indicating  no  objection  to  the 
proposed  rate  increase  was  received 
ftom  the  sole  customer,  Sam  Raybum 
Municipal  Power  Agency. 

Following  review  of  Southwestern 's 
proposal  within  the  Department  of 
Energy,  I  approved.  Rate  Order  No. 
SWPA-36,  which  increases  the  existing 
Rol>ert  Douglas  Willis  Rate  to  $302,928 
per  year  for  the  period  January  1, 1998, 
through  September  30,  2001. 

Dated:  tenuary  7, 1998. 
EUiabeth  A.  Moler. 

Deputy  Secretary. 

Order  Confirming,  Approving  and 
Placing  Increased  Power  Rate  in  Effect 
on  an  Interim  Basis 

Rate  Order  No.  SWPA-36 

January  1, 1998. 

In  the  matter  of:  Southwestern  Power 
Administration — Robert  D.  Willis 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 


and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Dielegation  Order  No.  0204-108, 
effective  December  14, 1983,  48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30, 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  ^ 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27,  1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89,  dated  August  3, 1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108. 
efilBCtive  August  23. 1991.  56  FR  41835. 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order.  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  efi^ective  November  10. 
1993,  58  FR  59717,  the  Secretary  of 
Energy  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effed  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
that  authority  to  the  Deputy  Secretary  of 
Energy.  This  rate  order  is  issued  by  the 
Deputy  Secretary  pursuant  to  said 
Amendment  to  Delegation  Order  No. 
0204-108. 

Background  ^ 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  from  the  Sam  Raybum 
Dam,  was  originally  constructed  in  1951 
by  the  U.S.  Army  Corps  of  Eogineers 
(Corps)  and  provides  streamflow 
regulation  of  releases  from  the  Sam 
Raybum  Dam.  The  Lower  Neches  Valley 
Authority  contributed  funds  toward 
construction  of  both  projects  and  makes 
established  annual  payments  for  the 
right  to  withdraw  up  to  2000  cubic  feet 


of  water  per  second  from  Town  Bluff 
Dam  for  its  own  use.  Power  was 
legislatively  authorized  at  the  project, 
but  installation  of  hydroelectric 
facilities  was  deferred  until  justified  by 
economic  conditions.  A  determination 
of  feasibility  was  made  in  a  1982  Corps 
study.  In  1983  the  Sam  Raybum 
Municipal  Power  Agency  (SRMA) 
proposed  to  sponsor  and  finance  the 
development  of  hydropower  at  Tov«i 
Bluff  Dam  in  return  for  the  output  of  the 
project  to  be  delivered  to  its  member 
municipalities  and  participating 
member  cooperatives  of  the  Sam 
Raybium  Dam  Electric  Cooperative. 
Since  the  hydroelectric  facilities  at  the 
Town  Bluff  Dam  have  been  completed, 
the  facilities  have  been  renamed  the 
Robert  Douglas  Willis  Hydropower 
Project  (Robert  D.  Willis). 

The  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  associated 
with  the  hydropower  design  and 
construction  performed  by  the  Corps, 
because  all  funds  for  these  costs  were 
provided  by  SRMA.  Under  the 
Southwestem/SRMA  power  sales 
Contract  No.  DE-PM75-85SW00117. 
SRMA  will  continue  to  pay  all  annual 
operating  and  marketing  costs,  as  well 
as  expected  capital  replacement  costs, 
through  the  rate  paid  to  Southwestern, 
and  will  receive  all  power  and  energy 
produced  at  the  project  for  a  period  of 
50  years. 

Discussion 

The  1997  Current  Robert  D.  Willis 
Power  Repayment  Study  (PRS)  tests  the 
adequacy  of  the  existing  rate  based  on 
the  evaluation  period  extending  from 
FY  1997  tiirough  FY  2001.  to  recover 
annual  expenses  for  marketing, 
operation  and  maintenance,  and  to 
amortize  additions  to  plant  and  major 
replacements  of  the  generating  facilities. 
Since  the  project's  design  and 
constructibn  were  financed  in  their 
entirety  by  SRMA,  no  component  for 
amortization  of  the  original  investment 
of  some  $18  million  is  included  in  the 
rate  determination.  The  Current  PRS  for 
the  Robert  D.  Willis  project,  using  the 
existing  annual  rate  of  $266,928. 
indicates  that  the  legal  requirements  to 
repay  all  costs  will  not  be  met  and  an 
increase  in  revenue  is  necessary.  The 
additional  revenue  needed  is,  in  part,  a 
result  of  the  increase  in  replacement 
costs  required  to  be  recovered.  In 
addition,  the  Corps  had  projected  a 
significant  increase  in  its  estimates  of 
operations  and  maintenance  (O&M) 
costs  for  the  Robert  D.  Willis  project. 
The  previous  year's  O&M  projections 
were  considered  by  the  Corps  to  have 
been  understated. 
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The  existing  ai^iual  Robert  D.  Willis 
project  power  ratJEt  of  $266,928  was 
ocmfirmed  and  aj^proved  on  a  final  basis 
by  the  FERC  on  January  28, 1997,  for  the 
period  October  1^  1996,  through 
September  30,  2090.  The  1997  Robert  D. 
Willis  Current  Pdwer  Repayment  Study 
(PRS)  indicates  that  the  present  rfte 
does  not  meet  thd  cost  recovery  criteria 
for  the  isolated  project  Over  the  entire 
repayment  perio(|  the  current  rate  will 
underpay  reouiregients  by  $13,310,053. 
Hie  1997  Robert  D.  Willis  Revised  PRS 
indicates  that  an  annual  rate  of  $302,928 
will  satisfy  repayttent  criteria  in 
accordance  with  pepartment  of  Energy 
Order  No.  RA  6120.2  and  Section  5  of 
the  Flood  Control  Act  of  1944.  The 
proposed  increase  in  revenue  amounts 
to  $36,000  or  13.S|)ercent  annually  to 
begin  January  1. 1^.  The  proposed 
rate  of  $302,928  annually  would  satisfy 
the  present  repayment  criteria. 

Pursuant  to  Title  10,  Part  903.  Subpart 
A  of  the  Code  of  P^mal  Regulations  (10 
CFR  903),  "Procedures  for  PubUc 
Participation  in  Poiwer  and 
Transmission  Rat^  Adjustments  and 
Extensions",  50  FFi  37837,  the 
Administrator,  Sokithwestem,  published 
notice  in  the  FedcM  Register  (62  PR 
49976).  on  Septentber  24. 1997. 
announcing  a  45-<Uy  period  for  public 
review  and  commit.  Southwestern 
held  informal  me^l^s  and  a  Public 
Information  Foru^  on  October  2. 1997. 
where  Southwestom  provided  copies  of 
supporting  data  foiithe  1997  Robert  D. 
Willis  PRS  to  inteUsted  parties.  A  letter 
was  received  on  behalf  of  SRMA. 
indicating  no  opposition  to  the 
proposed  rate  incmase.  Southwestern 
did  not  receive  any  request  to  convene 
a  formal  Public  Qamnent  Forum  and.  as 
a  result,  did  not  coiivene  such  a 
meeting.  Information  regarding  this  rate 
proposal,  including  studUes,  comments 
and  other  support&tg  material,  is 
available  for  public  review  and 
comment  in  tne  offices  of  the 
Southwestern  Powiar  Administration, 
One  West  Third  Street,  Tulsa,  Oklahoma 
74103. 

Administrator's  Certification 

The  1997  Revised  Robert  D.  Willis 
PRS  indicates  that  the  annual  power 
rate  of  $302,928  w^U  repay  all  costs  of 
the  project  includi^  amortization  of 
additions  to  plant  $|id  major 
replacements  of  th#  generating  facilities 
consistent  with  prtiYisions  of  DOE  Order 
No.  RA  6120.2.  In  accordance  with 
Section  1  of  Delegation  Order  No.  0204- 
108,  as  amended  November  10, 1993.  58 
FR  59717,  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed 
Robert  D.  Willis  poWer  rate  is  consistent 
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with  applicable  law  and  is  the  lowest 
possible  rate  consistent  with  sound 
business  principles.. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  firom  the  requiremmts  of 
preparing  either  an  Environmoital 
Impact  Statement  or  an  Environmental 
Anessment. 

Order 

In  view  of  the  foregoing  and  pureuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Eneigy.  I  hereby  confirm, 
approve  and  place  in  efiisct  on  an 
interim  basis,  effective  January  1. 1998, 
the  proposed  annual  rate  of  $302,928  for 
the  sale  of  power  and  oneivy  from  the 
Robert  D.  Willis  project  to  dte  Sam 
Raybum  Municipal  Power  Agency, 
under  Contract  No.  DE-PM75- 
85SW00117.  as  amended.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30. 2001.  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Dated:  January  7, 1998. 
EUzalwlfaA.Mol«r, 
Deputy  Secretary. 

(FR  Doc.  98-1059  FUed  1-14-98;  8:45  am] 
MUMQ  oooE  Mao-ei-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-fiWO-a] 

• 

National  Drinking  Water  Adviaory 
Council;  Raquaat  for  Nominationa 

The  Environmental  Protection  Agency 
(EPA)  invites  all  interested  persons  to 
suggest  individuals  to  serve  as  members 
of  a  working  group  that  will  be  formed 
to  provide  advice  to  the  National 
Drinking  Water  Advisory  Council  on 
how  the  new  Safe  Drinking  Water  Act 
approach  to  benefits  and  costs  should  be 
implemented  in  the  decision  making 
process.  The  Council  was  established  to 
provide  practical  and  independent 
advice,  consultation,  and 
recommendations  to  the  Agency  on  the 
activities,  functions  and  policies  related 
to  the  Act  as  amended.  At  the  October 
15  and  16, 1997,  meeting  of  the  Council, 
it  was  decided  that  a  working  group 
should  be  formed  to  provide  this 
specific  input.  Following  reports  from 
the  working  group,  the  Advisory 


Council  will  consider  recommendations 
to  forward  directly  to  EPA. 

Because  membership  on  this  group 
will  be  limited  and  must  be 
representative  of  balanced  views, 
selections  will  be  made  by  the  Dfrector, 
Office  of  Groimd  Water  and  Drinking 
Water,  based  on  drinking  water 
expertise  and  demonstrated  interest  in 
drinking  water  policy.  Any  interested 
person  or  organization  may  suggest  an 
individual  for  a  position  on  this 
working  group.  Candidates  should  be 
identified  by  name,  occupation, 
position,  address  and  telephone 
number. 

Persons  selected  for  membership  are 
responsible  for  any  expenses  that  would 
be  incurred  while  attending  meetings. 
Suggestions  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Officer.  National  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street,  SW,  Washington.  D.C.  20460,  no 
later  than  January  28, 1998. 

The  Agency  will  not  formally 
acknowledge  or  respond  to 
nominations.  E-Mail  your  questions  to 
shaw.charieneOepamail.epa.gov  or  call 
202-260-2285. 

Dated:  January  9, 1998. 

ElisabadiFeilowt, 

Acting  Director.  Office  of  Ground  Wata-  and 
Drirddng  Water. 

[PR  Doc  98-1073  Piled  1-14-98;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6«60-3] 

National  Drinking  Watar  Adviaory 
Council;  Notica  of  Open  Maatlnga 

Under  section  10(a)(2)  of  Public  Law 
92-423.  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Coimcil  established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  S300f  et  seq.).  will 
be  held  on  February  2, 1998.  from  1:00 
p.m.  imtil  4:00  p.m.,  in  Room  1209  East 
Tower.  U.S.  Environmental  Protection 
Agency  (EPA)  Headquarters,  401  M 
Street  SW,  Washington,  D.C  20460. 
Council  members  will  be  participating 
by  Conference  Call.  The  meeting  is  open 
to  the  public,  but  due  to  past 
experience,  seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
provide  the  Council  with  the 
recommendations  of  the  Occurrence  and 
Contaminant  Selection  Working  Group 


23§2 
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on  the  Final  Drinking  Water 
Contaminant  Candidate  List. 

The  meeting  is  open  to  the  public. 
The  Council  encoiu-ages  the  hearing  of 
outside  statements  and  will  allocate 
one-half  hour  for  this  purpose.  Oral 
statements  will  be  limited  to  five 
minutes,  and  it  is  preferred  that  only 
one  p>erson  present  the  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Coimcil  by  telephone  at  (202)  260-2285 
before  January  28. 1998. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion -or 
vote  is  completed.  Any  stateiqents 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA.  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW,  Washington,  D.C.  20460.  The 
telephone  number  is  Area  Code  (202) 
260-2285  or  E-Mail 
Shaw.Charlene@epamail.epa.gov. 

Dated:  January  9. 1998. 
Elizabeth  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  9a-1072  Filed  1-14-98;  8:45  am] 
BiujNQcooE  aeao-to-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectlon(s) 
Approved  by  Office  of  Management 
and  Budget 

January  7, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approvaLfor  the  following  public 
information  collection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Notwithstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 


the  0MB  control  numbers  and 
expiration  dates  should  be  directed  to 
Jerry  Cowden,  Federal  Communications 
Commission,  (202)  418-0447. 

Federal  Communications  Commission 

0MB  Control  No.:  3060-0782. 

Expiration  Date:  1/31/2001. 

Title:  Petitions  for  Limited 
Modification  of  LATA  Boundaries  to 
Provide  Expanded  Local  Calling  Service 
(ELCS)  at  Various  Locations. 

Form  Number:  Not  applicable. 

Estimated  Annual  Burden:  800  hours; 
8  hours  per  response;  20  respondents. 

Description:  The  Commission  has 
provided  voluntary  guidelines  for  filing 
expanded  local  calling  service  requests. 
The  guidelines  ask  that  each  ELCS 
request  include  the  following 
information:  (1)  Type  of  proposed 
service;  (2)  direction  of  proposed 
service:  (3)  telephone  exchange 
involved;  (4)  names  of  affected  carriers; 
(5)  state  conunission  approval;  (6) 
number  of  access  lines  or  customers:  (7) 
usage  data;  (8)  poll  results  if  any;  (9) 
community  of  interest  statement:  (10)  a 
map  showing  exchanges  and  LATA 
boundary  involved;  and  (11)  any  other 
pertinent  information.  These  guidelines 
will  allow  the  Commission  to  conduct 
smooth  and  continuous  processing  of 
these  requests.  The  collection  of 
information  will  enable  the  Conunission 
to  determine  if  there  is  a  public  need  for 
expanded  local  calling  service  in  each 
area  subject  to  the  request. 

OA4B  Control  No.:  3060-0786. 

Expiration  Date:  1/31/2001. 

Title:  Petitions  for  LATA  Association 
Changes  by  Independent  Telephone 
Companies. 

Form  Number:  Not  applicable. 

Estimated  Annual  Burden:  120  hours; 
6  houK  per  respondent;  20  respondents. 

Description:  The  Commission  has 
provided  voluntary  guidelines  for  filing 
LATA  association  change  requests.  The 
guidelines  ask  that  each  LATA 
association  change  request  include  the 
following  information:  (1)  Type  of 
request;  (2)  exchange  information;  (3) 
number  of  access  lines  or  customers;  (4) 
public  interest  statement;  (5)  a  map 
showing  exchanges  and  LATA 
boundaries  involved;  (6)  a  list  of 
extended  local  calling  service  (ELCS) 
routes  between  the  independent 
exchange  and  the  LATA  with  which  it 
is  currently  associated;  and  (7)  a  BOC 
supplement  requesting  a  modification  of 
the  LATA  boundary.  The  requested 
information  will  be  used  by  the 
Commission  to  determine  whether  the 
need  for  the  proposed  changes  in  LATA 
association  outweighs  the  risk  of 
potential  anticompetitive  effects,  and 
thus  whether  requests  for  changes  in 


LATA  association  and  connected 
modifications  of  LATA  boimdaries 
should  be  granted. 

Federal  Communicatioos  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  DOC098-970  Filed  I-I4-798;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

The  Commission  voted  to  hold  a 
meeting  closed  to  the  public  on 
Thursday,  January  8, 1998,  pursuant  to 
11  CFR  2.7(d)  (1)  and  (2),  "that 
Commission  business  so  requires  and 
that  no  earlier  aimouncement  of  the 
change  was  possible." 

DATE  AND  TIME:  Wednesday,  January  21, 
1998  at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITBMS  TO  BE  DMCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g.  §  438(b),  and  Title  26, 
U.S.C 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thursday,  January  22, 1998 
at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-26: 
Association  of  Metropolitan  Sewage 
Agencies  by  counsel,  Herbert  E.  Marks 
and  Brian  J.  McHugh. 

Audit:  San  Diego  Host  Committee/Sail 
to  Victory  '96  (continued  from  meeting 
of  December  4, 1997). 

Audit:  Committee  on  Arrangements 
for  the  1996  Republican  National 
Convention  (continued  fi^m  meeting  of 
December  4, 1997). 

Senior  Level  (SL)  Pay  System. 

Administrative  Matters. 


FEDERAL  I 
Notice  Of  A 


By  Order  o 
Commission. 

Dated:  Jam 
Joseph  C  Pol 

Secretory. 
[FR  Doc.  98-! 

BILUNGCOOE  I 
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PERSON  TO  CONTACr  FOR  INFORMATION: 
Mr.  Ron  Harris,  P|^ss  Officer, 
Telephone:  (202)  219-4155. 

Marjorie  W.  Eiiimo»$, 

Secretary  of  the  Corlf  mission. 

[FR  Doc.  98-1169  F|l|Bd  1-13-98;  2:28  pm) 

MLUNQ  CODE  tnS-OlH 


FEDERAL  MARIUME  COMMISSION 

Notice  of  AgreeiTient(s)  Filed 

The  Commissiokl  hereby  gives  notice 
of  the  filing  of  thej  following 
agreement(s)  und^i  the  Shipping  Act  of 
1984.  . 

Interested  partira  can  review  or  obtain 
copies  of  agreemeiits  at  the  Washington, 
DC  offices  of  the  Commission.  800 
North  Capitol  Str^t.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  2NJ573,  within  10  days 
of  the  date  of  this  iQotice  appears  in  the 
Federal  Register,  j  | 

Agreement  NoJ  ^2-008090-042. 

Title:  Mediterranean  North  Pacific 
Coast  Freight  ConJTi^rence. 

Parties:  Med  Pacific  Express  Zim 
Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  fiorties  have  modified 
their  Agreement  t^i  reflect  the  deletion 
of  the  trade  from  the  West  Coast  of  the 
United  States  to  the  Mediterranean  from 
the  geographic  scope  of  the  Agreement 
as  of  February  15, 1998. 

Agreement  Ato.:|i32-011605. 

Title:  GWF/SeabUrd  Space  Charter 
and  Sailing  Agreement. 

Parties:  Great  White  Fleet,  Ltd. 
C'GWF")  Seaboard  Marine.  Ltd. 
("Seaboard")  I 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  to 
each  other,  rationalize  sailings,  to 
interchange  equipment,  and  to  enter 
into  joint  terminal  arrangements  relating 
to  stevedoring  or  (>^er  marine  terminal 
operations  in  the  tliiade  between  the  U.S. 
Atlantic  and  Gulf  Coasts  and  the 
Caribbean  Coast  of  Colombia,  Costa 
Rica,  Guatemala,  Bijonduras  and  Panama. 

By  Order  of  the  Feiqeral  Maritime 
Commission. 

Dated:  January  9, 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  98-997  FiWd  1-14-98;  8:45  am] 

BILLING  CODE  (TSCMII-I I 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

International  Forwarding  and  Logistics, 
Inc..  2653  Veneer  Street.  Charleston, 
SC  29405,  Officer  Leslie  M.  Leben. 
President 

MATEX  International  Ltd.,  201  E.  Grand 
Avenue,  Suite  1-A.  Escondido.  CA 
92025.  Officers:  Ronald  A.  Matsuishi. 
President,  Frank  B.  Reinsch,  General 
Manager 

American  Container  Line,  1340  Tully 
Road.  Suite  313.  San  Jose.  CA  95122. 
Steve  Dinh.  Sole  Proprietor 

Dated:  January  9, 1998. 
Joseph  C  Polking. 

Secretary. 

[FR  Doc.  ^8-998  Filed  1-14-98;  8:45  am] 

BILLING  CODE  t730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisitions  of  Shares  of  Banlu  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
30, 1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 


1.  Neal  C.  Needham,  Anna,  Illinois;  to 
acquire  additiqpal  voting  shares  of  First 
State  Bank  of  Dongola.  Dongola,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  12, 1998. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  98-1077  Filed  1-14-98;  8:45  am] 

BHJJNQ  CODE  6210-01-^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  9. 
1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

J.  WesBanco,  Inc..  Wheeling,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Commercial 
Bancshares,  Incorporated,  Parkersbiu^, 
West  Virginia,  and  thereby  indirectly 
acquire  The  Bank  of  Paden  City,  Paden 
City,  West  Virginia,  Commercial 
Banking  and  Trust  Company, 
Parkersburg,  West  Virginia,  Jackson 
County  Bank.  Ravenswood,  West 
Virginia,  Farmers  &  Mechanics  Bank  of 
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Ritdiie  County,  Harrisville,  West 
Viiginia.  The  Dime  Bank,  ^arietta, 
Ohio,  Union  Bank  Of  Tyler  County, 
Middleboume,  West  Virginia,  The 
Commiinity  Bank,  Pennsboro,  West 
Virginia,  and  Gateway  Bancshares,  Inc., 
Mdifechen,  West  Virginia,  and  thereby 
indirectly  acquire  The  Bank  of 
McMechen,  McMechen,  West  Virginia. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Craunbanc  Investment,  Inc.,  Marietta, 
Ohio,  and  Hometown  Finance  Co.,  Inc., 
Paikersburg,  West  Virginia,  and  thereby 
engage  in  securities  brokerage  activities 
pursuant  to  §  225.28(b){7)(i)  of  the 
Board's  Regulation  Y,  in  financial  and 
advisory  activities  pursuant  to  §  225.28 
(bX6)  of  the  Board's  Regulation  Y; 
extending  credit  and  servicing  loans 
pursuant  to  §  225.28(b)(1)  of  the  Board's 
Regulation  Y;  and  acting  as  agent  for  the 
sale  of  death  and  disability  insurance 
directly  related  to  its  consumer  lending 
activities  pursuant  to  §  225.28(b)(ll)(ii) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Key  Florida  Bancorp,  Inc.,  Bradenton, 
Florida,  and  thereby  indirectly  acquire 
Liberty  National  Bank,  Bradenton, 
Florida. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  Community  Bank  Shares  of 
Indiana.  Inc.,  New  Albany,  Indiana;  to 
acquire  100  percent  of  the  voting  shares 
of  NCF  Financial  Corporation, 
Baidstown,  Kentucky,  and  thereby 
indirectly  acquire  NCF  Bank  &  Trust 
Company,  Bardstown,  Kentucky. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Security 
Bancshares,  Inc.,  Des  Arc,  Arkansas,  and 
thereby  indirectly  acquire  Farmers  & 
Merchants  Bank,  Des  Arc,  Arkansas,  and 
Merchants  &  Farmers  Bank,  West 
Helena,  Arkansas. 

ll  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Forstmm  Bancorporation,  Inc., 
Clara  City,  Minnesota;  to  merge  with 
First  Valley  Bankcorp,  Seeley  Lake, 
Montana,  and  thereby  indirectly  acquire 
First  Valley  Bank,  Seeley  Lake, 
Montana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1998. 
Jennifcr  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-1001  Filed  1-14-98;  8:45  amj 

aiLUNG  CODE  tt10-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissible  NonbanWng  Activities  or 
to  Acquire  Comf>anies  that  are 
Engaged  in  Permissible  Nonbianking 
Activitias 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  pennissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  29, 1998. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  ^4105-1579: 

1.  Banque  Nationale  de  Paris,  Paris, 
France;  to  engage  de  novo  through  its 
subsidiary  BNP  Securities  (U.S.A.),  Inc., 
Radnor,  Pennsylvania,  in  buying  and 
selling  in  the  secondary  market  all  types 
of  securities  on  the  order  of  customers 
as  a  "riskless  principal"  to  the  extent  of 
engaging  in  a  transaction  in  which  the 
company,  after  receiving  an  order  to  buy 
(or  sell)  a  security  from  a  customer, 
purchases  (or  sells)  the  security  for  its 
ovtm  account  to  offset  a 
contemporaneous  sale  to  (or  purchase 
from)  the  customer,  pursuant  to  § 
225.28(b)(7)(ii)  of  the  Board's  Regulation 
Y.  The  proposed  activities  will  be 
conducted  worldwide. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1998. 
Jennifisr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-1002  Filed  1-14-98;  8:45  am] 

BHJJNQ  OOOE  t210-01-F 


DEPARTMETfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industiy;  Notice  of  Public  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  notice  is  hereby 
given  of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public,  limited  only  by  the  space 
available. 

Place  of  meeting:  William  Natcher 
Conference  Center,  National  Institutes  of 
Health  (Building  45),  45  Center  Drive; 
Bethesda.  MD,  20892.  Exact  locations  of  the 
sessions  will  be  available  at  the  conference 
center  (lower  level)  and  on  the  Commission's 
web  site,  "www.hcqualitycommission.gov". 

Times  and  Dates:  The  public  meeting  will 
span  two  days.  On  Tuesday,  January  27, 
1998,  the  subcommittee  break-out  sessions 
will  take  place  from  8:00  a.m.  until  4:30  p.m. 
On  Wednesday,  January  28, 1998,  the  general 
plenary  session  will  b^n  at  8;00  a.m.  and 
it  will  continue  until  4:00  p.m. 

Purpose/Agenda:  To  hear  testimony  and 
continue  fonnal  proceedings  of  the 
Commission's  three  (3)  remaining 
subcommittees  (Subcommittee  on  Consumer 
Rights  has  completed  its  work).  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Ck)ntact  Person:  For  more  information, 
including  substantive  program  information 
and  sununaries  of  the  meeting,  please 
contact:  Edward  (Chip)  Malin,  Hubert 
Humphrey  Building,  Room  118F,  200 
Independence  Avenues,  S.W.,  Washington, 
DC  20201;  (202/20&-3333). 

Dated:  January  8, 1998. 
Janet  Corrigan. 

Executive  Director,  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 

(FR  Doc.  98-962  Filed  1-14-98;  8:45  am] 
BHJJNQ  CODE  411».«e-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-07-98] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


Verification  .. 
Pediatric  Imrr 


environmen 
children  in 
response  to 
surveillance 
made  in  the 
Plan  for  the 
Lead  Poison 
established 
Blood  Lead 


UMl 


era!  Reserve 
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information  collottion  requests  under 
review  by  the  Oft^ce  of  Management  and 
Budget  (OMB)  in  Compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  GK  Reports  Clearance 
OfBce  on  (404)  639-7090.  Send  written 
Comments  to  CDCi  Desk  Officer;  Hiunan 
Resources  and  Housing  Brandi,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  ^503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  ProjectB 

1.  The  Tri-Stat#  {Mining  District:  Lead 
Exposing  and  Imliunotoxic  Effects 
Study  in  the  Tri-State  District— New— 
The  proposed  study  evaluates 
associations  between  immune  system 
dysfunction/damage  and  exposiue  to 


lead  among  children  in  the  Tri-State 
Mining  District.  This  district 
encompasses  several  contaminated  areas 
includhig  three  Superfimd  sites:  The 
Oronogo-Duenweg  Mining  Belt  site  in 
Jasper  County,  Missouri;  the  Cherokee 
Coimty  Site  in  Kansas;  and  the  Tar 
Creek.  Ottawa  County  Site  in  Oklahoma. 

The  proposed  study  consists  of  two 
repeated  in-person  interviews  and 
biological  testing  for  blood  lead  and 
immime  function  among  participants  of 
the  ongoing  lead  screening  programs  in 
the  Tri-State  Mining  district. 
Approximately  50  diildren  identified  as 
having  blood  lead  >10  micrograms  per 
deciliter  and  50  children  with  blood 
lead  levels  <5  micrograms  per  deciliter 
will  constitute  the  study  and 
comparison  groups  respectively.  Blood 
specimens  will  be  obtained  to  measure 


lead,  complete  blood  count,  EP,  ZPP. 
antibody  titers,  and  the  CDC/ATSDR 
recommended  immune  panel.  A  second 
blood  drawn  a  month  later  will  examine 
intra-personal  immune  tests  stabiUty 
and  will  help  evaluate  the  relationship 
between  immune  results  and  recent 
illness.  Parents  will  be  interviewed 
using  a  children's  health  questionnaire 
that  solicits  information  on 
demographics,  the  medical  history  of 
each  child  and  the  occiurences  of  recent 
illness.  Statistical  analyses  will  compare 
health  outcome  measiues  (symptoms, 
illness,  change  in  immune  parameters) 
to  blood  lead  levels.  Other  than  their 
time,  there  will  be  no  cost  to  the 
respondents.  The  length  of  clearance 
requested  is  for  1  year.  Total  annual 
burden  hours  are  125. 


Fornvname 


Verification 

Pediatric  Immune 


■+ 


Ire 


Number  of  re- 
spondents 


500 
100 


Number  of  re- 
sponses/re- 
spondent 


Average 
burden/re- 
sponse 

(In  hrs) 


0.5 
0.05 


Total 
burden 
On  hrs.) 


25 

100 


2.  National  Childhood  Blood  Lead 
Siuveillance  Systjam — (0920-0337) — 
Reinstatement— L^ad  poisoning  is  a 
common  and  socially  devastating 
environmental  disease  of  yoimg 
children  in  the  U|Uted  States.  In 
response  to  the  cat  for  a  national 
surveillance  progl*^  of  lead  levels 
made  in  the  HHSiiublication,  Strategic 
Plan  for  the  Elimination  of  Childhood 
Lead  Poisoning  (February  1991),  CDC 
established  the  N^iional  Childhood 
Blood  Lead  SurvQiilance  System.  In 


FYg2,  CDC  awarded  funds  to  eight 
states  to  assist  them  in  developing  a 
complete  childhood  lead  surveillance 
activity.  In  FY96,  CDC  provided  funding 
for  childhood  blood  lead  siuveillance 
activity  in  31  states  and  the  District  of 
Coliunbia.  Sixteen  of  these  states 
submitted  1995  (calendar  year)  data  to 
the  national  database.  Information  from 
this  national  surveillance  system  may  be 
used  by  Federal  and  state  agencies  to  (1) 
more  acciirately  estimate  the  number  of 
children  with  elevated  lead  levels;  (2) 


monitor  short-term  trends;  (3)  identify 
clusters  of  cases;  (4)  determine 
geographic  distribution  of  cases;  (5) 
examine  risk  factors  among  children 
with  elevated  lead  levels;  (6)  identify 
risk  factors  for  elevated  lead  levels 
among  specific  population  groups;  (7) 
target  intervention  programs  to  groups 
at  risk  for  elevated  lead  levels;  and  (8) 
track  national  progress  in  eliminating 
childhood  lead  poisoning.  Total  annM<>l 
burden  hours  are  456. 


Respondents 


State  Healtti  Departments: 

(a)  Annual  Report 

(b)  Quarterly  Report  ... 


lPro|t^\ 


Numt)er  of  re- 
spondent 


20 
32 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


10 
2 


Total 
txjrden 
(in  hrs.) 


200 
2S6 


3.  Risk  And  Pra|t^ctive  Factors  of 
Intimate  Partner  Violence  Survey — 
New— The  purpose  of  the  project  is  to 
identify  early  waiii|ing  signs  and 
protective  factors  in  intimate  violence 
prevention  by  coiiducting  a  random- 
digit-dial  national  Survey.  Findings  from 
a  prehrainary  focus  group  study  reveal 
that:  (1)  There  may  exist  a  patteni  of 
early  warning  signs  that  women  can  use 
to  avoid  intimate  partner  violence,  (2) 
certain  individual  4nd  societal 
characteristics  (which  we  call  risk  and 
protective  factors)^  isuch  as  family 
history  of  abuse  or  the  support  of 


friends  or  institutions,  may  increase  or 
reduce  the  risk  of  violence  in  women's 
lives,  (3)  these  risk  and  protective 
factors  may  influence  women's  ability  to 
detect  early  warning  signs  for  physical 
violence  perpetrated  by  an  intimate 
partner,  and  (4)  there  may  be  diffierences 
between  African-American,  Caucasian, 
and  Hispanic  women  regarding  helping 
relationships  and  services  utilized  by 
abused  women. 

The  survey  will  include  a 
stratification  methodology  to  include  six 
specific  categories  of  women  across  the 
United  States  who  are  over  18  years  of 
age.  The  six  categories  of  women  are 


African-American,  Caucasian,  and 
Hispanic  women  who:  (1)  Have  never 
been  in  a  violent  relationship,  (2)  are 
currently  in  a  violent  relationship,  and 
(3)  have  previously  been  in  a  violent 
relationship,  but  have  been  living  free  of 
violence  for  at  least  one  year.  The 
survey  will  gather  data  from 
approximately  1,800  women  using  an 
interview  protocol  which  was 
developed  and  pilot  tested  in 
conjunction  with  the  focus  group  study 
and  has  been  refined  by  experts  and 
CDC  program  staff.  Total  annual  burden 
hours  are  630. 
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Respondents 


Never  Atxeed  in  a  Relationship: 
—African  Am. 


Cunendy  in  Abusive  Retartionship: 
— African  Am.  .„.„„„„.........._ 

— Caucasian 

—Hispanic 

Fonnartf  In  Abusive  Relationship: 

—African  Am 

—Caucasian 

—Hispanic 


NumtMrof 
respondents 


300 
300 
300 

300 
300 

300 

300 
300 
300 


Number  of 
resporaes/ 
respondent 


Average 

burden/ response 

fmhrs.) 

12min. 
2 

2 

2 

ISmin. 

.25 

.25 

.25 

15min. 

25 

.25 

.25 


Total 
burden 
On  hrs.) 


60 
60 
60 

75 
75 
75 

75 
75 
75 


Dated:  January  9, 1998. 
VnkuG.ldDHoii. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  9»-1016  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[PociiMNa96O-0236] 

■ntamational  Conference  on 
Harmonisation;  Guidance  on  Data 
Elements  for  Transmission  of 
IndMdual  Case  Safety  Reports; 
Availability 

AOBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "E2B  Data  Elements 
for  Transmission  of  Individual  Case 
Safety  Reports."  The  guidance  was 
prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  is  intended  to  facilitate 
the  standardization  of  the  data  elements 
for  the  transmission  of  individual  case 
safety  reports  for  both  preapproval  and 
postapproval  reporting  periods. 
DATES:  Effective  January  15, 1998. 
Sulnnit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration,  12420 
Parklawn  Dr..  nn.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guidance  are 


available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573.  Single  copies  of  the  guidance  may 
be  obtained  by  mail  from  the  OCBce  of 
Communication,  Training  and 
Manufactiuers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  or  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  Copies  may 
be  obtained  from  CBER's  FAX 
Information  System  at  1-888-CBER- 
FAX  or  301-827-3844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Marcel  E. 
Salive,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
220),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-3974. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  hamlonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 


representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  Eiuopean  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfere,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  October  1. 
1996  (61  FR  51287),  FDA  published  a 
draft  tripartite  guideline  entitled  "Data 
Elements  for  Transmission  of  Individual 
Case  Safety  Reports"  (E2B).  The  notice 
gave  interested  persons  an  opportunity 
to  submit  comments  by  December  30, 
1996. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
17, 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27, 1997),  this  document  has 


UM\ 
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been  designated  f  guidance,  rather  than 
a  guideline. 

-  The  guidance  ijs  intended  to  faciUtate 
the  standardization  of  the  data  elements 
for  the  transmisi  ii  on  of  individual  case 
safety  reports  b)  ^entifying  and 
defining  the  dai  ii  elements  for  the 
transmission  of  fall  types  of  individual 
case  safety  reports,  regardless  of  source 
and  destination.:  This  includes  case 
safety  reports  forjboth  preapproval  and 
postapproval  reporting  periods  and 
covers  both  advnse  drug  reaction  and 
adverse  event  reports.  It  is  not  intended 
that  this  format  should  be  used  for  cases 
in  the  integrated  kaibty  summary  of  a 
mariceting  license  application  dossier. 
For  adverse  reactions  encountered  in 
clinical  trials,  thi^  format  should  be 
used  only  for  thake  subject  to  expedited 
reporting. 

This  guidance!  represents  the  agency's 
current  thinking  on  data  elements  for 
the  transmission  pf  individual  case 
safety  reports.  It  4oes  not  create  or 
confer  any  rights  for,  or  on,  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alten^ative  approach  may  be 
used  if  such  app^ch  satisfies  the 
requirements  of  ^he  applicable  statute, 
regulations,  or  bbth. 

As  with  all  of  PDA's  guidances,  the 
public  is  encourwed  to  submit  written 
comments  with  pew  data  or  other  new 
information  pertitient  to  this  guidance. 
The  comments  i|i|  the  docket  will  be 
periodically  reviiewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  siich  amendnkents  through  a  notice 
in  the  Federal  Raster. 

Interested  per^^ns  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  dbove).  Two  copies  of 
any  comments  ara  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  ire  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heeding  of  this 
document.  The  guidance  and  received 
comments  may  fa|d  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  f  riday.  An  electronic 
version  of  this  gilidance  is  available  on 
the  Internet  at  "htilp://www.fda.gov/ 
cder/guidance/index.htm"  or  at  CBER's 
World  Wide  Web  site  at  "http:// 
www.fda.gov/cber/publications.htm". 
Information  on  th^  electronic 
transmission  of  itklividual  case  safety 
reports  is  availabQe  on  the  Internet  at 


IFPMA's  ICH  site 
/www.ifpma.org/ 
/www.ifpma.orgy 

The  text  of  the 


^ome  page  at  "http:/ 
k±l.html"  (see  "http:/ 
m2-site/manicsr.htm"). 

guidance  follows: 


E2B  Data  Elements  for  Transmission  of 
Indhridual  Case  Safety  Reports* 

1.  latroduction 

1.1  Scope  of  this  guidance 

The  objectives  of  the  working  group  are  to 
facilitate  the  standardization  of  me  data 
elements  for  transmission  of  individual  case 
safety  reports  by  identifying  and,  where 
necessary  or  advisable,  by  defming  the  data 
elements  for  the  transmission  of  ail  types  of 
individual  case  safety  reports,  regardless  of 
source  and  destination.  This  includes  case 
safety  reports  for  both  pre-  and  postapproval 
periods  and  covers  both  adverse  drug 
reaction  and  adverse  event  reports.  It  is  not 
intended  that  this  fbimat  should  be  used  for 
cases  in  the  integrated  safety  summary  of  a 
marketing  license  application  dossier.  For 
adverse  reactions  encountered  in  clinical 
trials,  this  format  should  be  used  only  for 
those  subject  to  expedited  reporting.  The 
scope  of  this  topic  does  not  encompass  the 
definition  of  database  structures,  nor  the 
design  of  a  paper  report  form,  quality 
control/quality  assurance  aspects,  or 
technical  security  issues. 

1.2  Background 

Because  of  national  and  international  laws, 
rules,  and  regulations,  individual  case  safety 
reports  of  adverse  drug  reactions  and  adverse 
events  need  to  be  transmitted: 

•  From  identified  reporting  sources  to 
regulatory  authorities  and  pharmaceutical 
companies; 

-  Between  regulatory  authorities; 

•  Between  pharmaceutical  companies  and 
regulatory  authorities; 

-  Within  authorities  or  pharmaceutical 
companies; 

-  From  clinical  investigators,  via  the 
sponsor,  to  ethics  committees; 

-  From  authorities  to  the  World  Health 
Organization  (WHO)  Collaborating  Center  for 
International  Drug  Monitoring. 

The  transmission  of  such  individual  case 
safety  reports  currently  relies  on  paper-based 
formats  (e.g.,  yellow  cards.  Council  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  forms,  MedWatch)  or 
electronic  media  (e.g.,  within  pharmaceutical 
companies,  or  with  WHO),  usually  by  online 
access,  tape,  or  file  transfer. 

Considering  the  large  number  of  potential 
participants  in  a  world-wide  exchange  of 
information,  there  is  a  need  for  an  electronic 
format  capable  of  acconmiodating  direct 
database  to  database  transmission  using 
message  transfers. 

Successful  electronic  transmission  of 
information  relies  on  the  definition  of 
common  data  elements,  provided  in  this 
document,  and  standard  transmission 
procedures  to  be  specified  by  the  ICH 
Electronic  Standards  for  the  Transfer  of 
Regulatory  Information  (ESTRJ)  Expert 
Working  Group  (M2). 


'  This  guidance  represents  the  agency's  current 
thinking  on  data  elements  for  the  transmission  of 
individual  case  safety  reports.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute,  regulations, 
or  both. 


This  dociunent  has  taken  into  account  the 
documents  provided  by  ICH  sponsors,  the 
ENS-CARE  Single  Case  Format,  EuroSCaPE 
format,  and  the  QOMS  lA  proposal,  and 
comments  received  following  the  circulation 
of  these  papers. 

1.3  Notes  on  format  of  this  document 

Section  2  and  its  subsections  designated  A 
and  B  contain  notes  that  are  directed  toward 
clarifying  the  nature  of  the  data  that  should 
be  provided.  In  addition,  there  are  notes  to 
assist  in  defining  the  format  that  should  be 
used  to  transmit  the  data. 

1.4  Definition  of  Data  Elements 

The  format  for  individual  case  safety 
reports  includes  provisions  for  transmitting 
all  the  relevant  data  elements  useful  to  assess 
an  individual  adverse  drug  reaction  or 
adverse  event  report.  The  data  elements  are 
sufficiently  comprehensive  to  cover  complex 
rejxjrts  from  most  sources,  different  data  sets, 
and  transmission  situations  or  requirements; 
therefore,  not  every  data  element  will  be 
available  for  every  transmission.  In  many,  if 
not  most,  instances,  a  substantial  number  of 
the  data  elements  will  not  be  known  and 
therefore  will  not  be  included  in  the 
transmission.  Where  it  was  deemed 
necessary,  provisions  for  unknown/not  " 
applicable  were  included  (e.g.,  outcome, 
route  of  administration).  However,  since  the 
transmission  is  intended  to  be  eleqpt)nic,  it 
was  thought  to  be  unnecessary  to  include 
provisions  to  assign  values  of  unknown  for 
all  data  elements.  Different  ways  of  including 
the  same  data  have  been  provided  to  cope 
with  differing  information  contents:  e.g.,  a^ 
information  can  be  sent  as  date  of  birth  and 
date  of  reaction/event,  age  at  the  time  of 
reaction/event,  or  patient  age  group 
according  to  the  available  information  (see 
section  B.1.2  and  the  respective  user 
guidance).  In  this  example,  age  would  be 
provided  by  the  most  precise  available  data 
element  rather  than  including  multiple 
elements  of  redundant  data. 

Structured  data  are  strongly  recommended 
in  electronic  transmission  and  provisions  for 
including  information  in  this  way  have  been 
made.  However,  structuring  of  the  data  also 
implies  the  use  of  controlled  vocabularies, 
which  are  not  yet  available  for  some  data 
elements.  It  is  anticipated  that  electronic 
transmission  of  individual  case  safety  reports 
will  be  implemented  without  controlled 
vocabularies  until  they  become  available.  In 
certain  instances,  there  are  provisions  for  the 
transmission  of  some  free  text  items, 
including  a  full  text  case  summary  narrative. 
The  transmission  of  other  unstructured  data, 
such  as  full  clinical  records  or  images,  is 
outside  the  scope  of  this  guidance. 

1.5  Minimum  information 

The  minimum  information  for  the 
transmission  of  a  report  should  include  at 
least  one  identifiable  patient  (section  B.l), 
one  identifiable  reporter  (section  A. 2),  one 
reaction/event  (section  B.2),  and  one  suspect 
drug  (section  B.4).  Because  it  is  often  difficult 
to  obtain  all  the  information,  any  one  of 
several  data  elements  is  considered  sufficient 
to  define  an  identifiable  patient  (e.g.,  initials, 
age,  sex)  or  an  identifiable  reporter  (e.g.. 
initials,  address,  qualification).  It  is  also 
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recognized  that  the  patient  and  the  reporter 
may  be  the  same  individual  and  still  fulfill 
the  minimum  reporting  criteria. 

In  addition,  in  order  to  prop)erly  process 
the  report,  the  following  administrative 
information  is  needed:  The  sender  identifier 
(A.3.1.2),  the  report  identification  numbers) 
(A.1.10),  and  the  date  of  receipt  of  the  most 
recent  information  (A.1.7)  (see  user  guidance 
forA.1.7). 

2.  Guidance:  Content  of  the  Data  Elementa 

The  data  elements  are  divided  into  sections 
pertaining  to: 
A:  Administrative  and  Identification 

Information 
A.1  -  Identification  of  the  case  safety  report 
A.2  -  J»rimary  source(s)  of  information 
A.3  -  Information  on  sender  and  receiver  of 

case  safety  report 
B:  Information  on  the  Case: 
B.I  -  Patient  characteristics 
B.2  -  Reaction(s]/event(s) 
B.3  •  Results  of  tests  and  procedures 
relevant  to  the  investigation  of  the 
patient 
B.4  -  Drug(s)  information 
B.5  -  Narrative  case  simmiary  and  further 
information 
A.  Administrative  and  Identification 
Information 

A.l  Identification  of  the  case  safety  report 
A.1.1  Identification  of  the  country  of  the 
primary  source 
User  Guidance:  ' 

Generally,  this  item  would  be  the  only 
country  provided.  Provisions  are  made  to 
include  other  coimtries  for  unusual  cases 
concerning  foreign  travel  and  sources  of 
manufectured  material  (A.l. 2  and  B.4.k.2.3). 
Note  concerning  transmission: 

The  codes  for  countries  are  defined  by  the 
transmission  standard. 
A.l. 2  Identification  of  the  country  where  the 
reaction/event  occurred 
User  Guidance: 

For  example,  if  the  reaction  was  detected 
while  the  patient  was  traveling,  but  the 
report  was  made  by  a  health  professional  on 
the  patient's  return. 
A.l. 3  Date  of  this  transmission 
Note  concerning  transmission: 

Full  precision  date,  i.e.,  day,  month,  and 
year. 
A.1.4  Type  of  report 

-  Spontaneous  report 

•  Report  from  study 
-Other 

•  Not  available  to  sender  (unknown) 
User  Guidance: 

A  separate  category  for  the  designation  of 
a  literature  source  is  covered  in  item  A.2.2 
and  is  not  duplicated  in  this  section  which 
is  intended  to  capture  the  type  of  report.  If 
the  case  in  the  literature  arises  from 
spontaneous  observations,  type  should  be 
Spontaneous  report  if  the  case  arises  from  a 
study,  type  should  be  Report  from  study.  If 
it  is  unclear  from  the  literature  report 
whether  the  case(s)  cited  are  spontaneous 
observations  or  arise  frt)m  a  study,  then  this 
item  should  be  Other. 

Differentiation  between  types  of  studies,  e.g., 
clinical  trials  or  others,  is  given  in  section 
A.2.3.3. 


The  Not  available  to  sender  option  allows 
for  the  transmission  of  information  by  a 
secondary  sender  (e.g.,  regulatory  authority) 
where  the  initial  sender  did  not  specify  the 
type  of  report;  it  differs  6x)m  Other  v/^ch 
indicates  the  sender  knows  the  type  of  report 
but  cannot  fit  it  intp  the  categories  provided. 
A.  1.5  Seriousness 
A.1.5.1.  Serious 

-  Yes/no 

A.l. 5.2.  Seriousness  criteria  (more  than  one 
can  be  chosen) 

•  Results  in  death 

-  Is  life-threatening 

-  Requires  inpatient  hospitalization  or 

prolongation  of  existing  hospitalization 

-  Results  in  persistent  or  significant 

disability/incapacity  (as  per  reporter's 
opinion) 

-  Is  a  congenital  anomaly/birth  defiect 

-  Other  medically  important  condition 
User  Guidance: 

The  terms  life-threatening  and  other 
medically  important  condition  are  defined  in 
the  ICH  E2A  guidance.  All  the  criteria  apply 
to  the  case  as  a  whole  and  should  not  be 
confused  with  the  outcome(s)  of  individual 
reactions(s)/event(s)  that  are  provided  in 
section  B.2.i.9. 

A.1.6  Date  report  was  first  received  from 
source 

User  Guidance: 

For  senders  dealing  %vith  initial 
information,  this  should  al%vays  be  the  date 
received  from  the  primary  source.  When 
retransmitting  information  received  from 
another  regulatory  agency  or  another 
company  or  any  other  secondary  source, 
receivers  should  use  the  date  they  first 
received  the  information. 
Note  concerning  transmission: 

Full  precision  date,  i.e..  day,  month,  and 
year. 

A.1.7  Date  of  receipt  of  the  most  recent 
information  for  this  report 
User  Guidance: 

Becau^reports  are  required  to  be  sent  at 
different  times  to  multiple  receivers,  the 
initial/ follow  up  status  is  dependent  upon 
the  receiver.  For  this  reason,  an  item  to 
capture  foUowup  status  is  not  included. 
However,  the  date  of  receipt  of  the  most' 
recent  information  taken  together  with  th^ 
"sender  identifier"  (A.3.1.2)  and  sender's 
"report  identification  number"  (A.1.10) 
provide  a  mechanism  for  each  receiver  to 
identify  whether  the  report  being  transmitted 
is  an  initial  or  followup  report.  For  this 
reason,  these  items  are  considered  necessary 
for  each  transmission. 
Note  concerning  transmission: 

Full  precision  date,  i.e.,  day,  month,  and 
year. 

A.  1.8  Additional  available  docimients  held 
by  sender 
A.1.8.1  Are  additional  documents  available? 

-Yes/no 
A.1.8.2  List  of  documents  held  by  sender 
User  Guidance: 

List  the  documents  received  from  the 
primary  source  (e.g.,  clinical  records, 
hospital  records,  autopsy  reports).  It  is 
recognized  that  these  documents  may  not  be 
obtainable  in  many  instances. 
Note  concerning  transmission: 


Free  text 
A.l. 9  Does  this  case  fulfill  the  local  criteria 
for  an  expedited  report? 

-  Yes/no 
User  Guidance: 

This  item  is  used  to  provide  the  sender's 
local  reporting  requirements,  and  the 
definition  of  expedited  is  dependent  on  the 
local  regulatory  requirements.  When  the 
countries  of  origin  and  destination  of  the 
transmission  diffiBr,  the  receiver  should  be 
aware  that  the  inf(»mation  may  not  be 
applicable  to  their  regulatory  requirements. 
A.1.10  Report  identification  nimibeifs) 
A.1.10.1  National  regulatory  authority's  case 
report  number 

A.1.10.2  Company's  case  report  number 
A.l. 10.3  Other  sender's  case  report  number 
User  Guidance: 

A.1.10.1  and  A.1.10.2  are  the  identifiers 
given  by  a  national  regulatory  authority  and 
by  a  company,  respectively.  Both  identifiers 
may  be  transmitted  if  known.  Companies 
should  ensure  a  single  international  report 
nimiber  to  fecilitate  the  unique  identification 
of  a  report  that  may  have  been  sent  to  many 
places  and  subject  to  multiple 
retransmissions.  A.l. 10.3  would  be  used  by 
senders  who  are  not  representing  either  a 
pharmaceutical  company  or  a  national 
-regulatory  authority. 
Note  concerning  transmission: 

Alpha/numeric  data. 
A.l. 11  Suspected  duplicate 

-Yes 
User  Guidance: 

This  item  is  used  when  the  sender  suspects 
or  knows  that  the  report  has  already  been 
transmitted  to  the  receiver.  Only  an 
affirmative  answer  is  needed,  otherwise  the 
item  is  left  empty.  If  known,  the  suspect 
duplicate  case  report  number(s)  and  the  other 
sender<s),  where  applicable,  can  be  provided. 
A.  1.1 1.1  Source(s)  of  the  duplicate  (e.g., 
name  of  the  company,  name  of  regiUatoiy 
agency) 

A.1.11.2  Case  report  number  of  the  suspected 
duplicate(s) 
Note  concerning  transmission: 

Alpha/numeric  data  for  the  number  and 
source. 

A.l  J2  Identification  nimiber  of  the  report 
which  is  linked  to  this  report  (repeat  as 
necessary) 
User  Guidance: 

This  section  is  used  in  the  case  of,  e.g.,  a 
mother-child  pair  where  both  had  reactions/ 
events  or  siblings  with  common  exposure,  or 
several  reports  involving  the  same  patient,  or 
several  similar  reports  from  same  reporter 
(cluster).  These  links  do  not  refer  to 
duplicates,  but  to  links  of  clinical  relevance 
(the  reactions/events  are  shared  among 
patients  or  in  the  same  patient  and  appear 
pertinent  to  each  other). 
Note  concerning  transmission: 

Alpha/numeric  data. 
A.1.13  Report  nullification 

-Yes 
User  Guidance: 

This  item  is  used  to  indicate  that  a 
previously  transmitted  report  should  be 
considered  completely  void  (nullified),  for 
example  when  the  whole  case  was  found  to 
be  erroneous.  It  is  essential  to  use  the  same 
case  report  number  previously  submitted. 


A.1.13.1  Rea 
Note  concen 

Free  text. 
A.1.14  Was  t 
if  not  initiall 


User  Guidanc 
References 
Convention  (I 
developed  by 
Medical  Joun 
format,  as  we 
can  be  foimd 
which  is  in  tt 
International 
Editors,  Unifc 
manuscripts  s 
journals,  New 
1997;  336:30S 


UMl 
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A.l.13.1  Reason  for  nullification 


Note  concerning  trafifemission: 

Free  text. 
A.  1.1 4  Was  the  easel  iiedically  confirmed, 
if  not  initially  6om  k  health  professional? 

-  Yes/no 
User  Guidance: 

This  section  is  coolpleted  if  the  primary 
source  of  information  was  a  lawyer, 
constmier,  or  other  AOnhealth  professional 
and  it  is  needed  because  of  diffisrences  in 
postmarkiBting  surveillance  regulations 
concerning  lay  repots. 
A.2  Primary  sourceCe)  of  information 

The  primary  soure«(s)  of  the  information  is 
a  penon  who  reports  the  fects.  This  should 
be  distinguished  bom  senders  (secondary 
sources)  who  are  transmitting  the 
information,  e.g.,  industry  to  regulatory 
authority.  ! ' 

Any  or  all  of  the  tht«e  subsections  (A.2.1, 
A.2.2,  A.2.3)  can  be  used.  In  the  case  of  a 
published  study  or  published  individual 
case,  the  reporter  would  be  the  investigator 
or  first  author,  and  details  on  publication  and 
trial  type  should  also  be  provided. 
A.2.1  Primary  source(s)  (repeat  as  necessary) 
A.2.1.1  Reporter  identifier  (name  or  initials) 
User  Guidance: 

The  identification  of  the  reporter  may  be 
prohibited  by  certain  national  confidentiality 
laws  or  directives.  The  information  is  only 
provided  when  it  is  ia  conformance  with  the 
confidentiality  requirements  and  this 
guidance  applies  to  all  the  subsections  of 
A.2.1.  Notwithstandiaig  the  above,  at  least 
one  subsection  should  be  completed  to  fulfill 
the  general  need  of  having  an  identifiable 
reporter.  If  only  the  |iBme  of  the  reporter  is 
known  and  it  is  prohibited  to  provide  it 
because  of  confidentfitlity  requirements, 
initials  can  be  used. 
A.2.1. 2  Reporter's  adjress 
Note  concerning  transmission: 

The  format  for  addnesses  are  defined  in  the 
transmission  standard. 
A.2.1. 3  Country  I 

Note  concerning  traijSmission: 

The  codes  for  couikiries  are  defined  by  the 
transmission  standara. 
A.2.1.4  Qualification  I 

-  Physician 

-  Pharmacist  ! ! 

-  Other  health  pro!  assional 

-  Lawyer 

-  Consumer  or  othi  ii  nonhealth  professicmal 
User  Guidance: 

In  some  regions,  consumer  and  lawyer 
reports  are  transmitted  only  when  there  is 
medical  confirmation, 
A.2.2  Literature  referance(s) 
User  Guidance: 

References  are  provided  in  the  Vancouver 
Convention  (known  ^  "Vancouver  style")  as 
developed  by  the  International  Committee  of 
Medical  Journal  Editoirs.  The  standard 
format,  as  well  as  thoSe  for  special  situations,  > 
can  be  found  in  the  following  reference, 
which  is  in  the  Vancouver  style. 
International  Conunittee  of  Medical  Journal 
Editors,  Uniform  requirements  for 
manuscripts  submitted  to  biomedical 
journals.  New  England  Journal  of  Medicine, 
1997;  336:309-15. 


Note  concerning  transmission: 

Alpha/numeric  data. 
A.2.3  Study  identification 
A.2.3.1  Study  name 
A.2.3.2  Sponsor  study  nimiber 
User  Guidance: 

This  section  would  be  completed  only  if 
the  sender  is  the  study  sponsor  or  has  been 
informed  of  the  study  number  by  the 
sponsor. 

A.2.3.3  Study  type  in  which  the  reaotion(s)/ 
event(s)  were  o)»erved 

-Clinical  trials 

•  Individual  patient  use,  e.g., 
"compassionate  use"  or  named  patient 
basis 

-  Other  studies 
User  Guidance: 

Other  studies  include 
pharmacoepidemiology, 
pharmacoecoDomics,  intensive  monitoring, 
PMS.  etc 

A.  3  Information  on  sender  and  receiver  of 
case  safety  report 
A.3.1  Sender 
A.3.1.1  Type 

-  Pharmaceutical  company 

-  Regulatory  authority 

-  Health  professional 

-  Regional  pharmacovigilance  center 

-  WHO  collaborating  center  for 

international  drug  monitoring 

-  Other  (e.g.,  distributor,  study  sponsor,  or 

contract  research  organization) 
User  Guidance: 

In  this  context,  a  pharmaceutical  company 
includes  biotechnology  com(>anies  and  other 
manufecturers  required  to  submit  individual 
case  safety  reports. 
A.3.1. 2  Sender  identifier 
User  Guidance: 

Identifies  the  sender,  e.g.,  company  name 
or  regulatory  authority  name.  This  item 
should  always  be  completed. 
A.3.1. 3  Person  responsible  for  sending  the 
report 

User  Guidance: 

Name  of  person  in  the  company  or  agency 
who  is  responsible  for  the  auUiorization  of 
report  dissemination.  This  would  usually  be 
the  same  person  who  signs  the  covering 
memo  for  paper  submissions.  The  inclusion 
of  the  name  of  this  person  in  the 
transmission  may  be  subject  to  national  or 
international  regulations. 
A. 3. 1.4  Sender's  address,  fax,  telephone  and 
e-mail  address 
A.3.2  Receiver 

User  Guidance: 

See  the  user  guidance  concerning  the 
sender  (A.3.1). 
A.3.2.1  Type 

-  Pharmaceutical  company 

-  Regulatory  authority 

-  Regional  pharmacovigilance  center 
•  WHO  collaborating  center  for 

international  drug  monitoring 

-  Other  (e.g.,  a  company  affiliate  or  a 

partner) 
A.3.2. 2  Receiver  identifier  (see  glossary) 
A.3.2. 3  Receiver's  address,  fax,  telephone 
and  e-mail  address 
B.  Information  on  the  Case 
B.l  Patient  characteristics 
User  Guidance: 


In  cases  where  a  fetus  or  suckling  infant 
sustains  an  adverse  reaction/event, 
information  on  both  the  parent  and  the  child/ 
fetus  should  be  provided.  Reports  of  these 
cases  are  referred  to  as  parent-child/fetus 
report.  Several  general  principles  are  used  for 
filing  these  reports.  If  there  has  been  no 
reaction/event  affecting  the  child/fetus,  the 
parent-child/fetus  report  does  not  apply.  For 
those  cases  describing  fetal  demise  or  early 
spontaneous  abortion,  only  a  parent  report  is 
applicable.  If  both  the  parent  and  the  child/ 
fetus  sustain  adverse  events,  two  reports  are 
provided,  but  they  are  linked  by  using 
sections  A.1.12  in  each  of  the  reports.  When 
only  the  child/fetus  has  an  adverse  reaction/ 
event  (other  than  early  spontaneous  abortion/ 
fetal  demise),  the  information  provided  in 
this  section  applies  to  the  child/fetus,  and 
characteristics  concerning  the  parent  who 
was  the  source  of  exposure  to  the  drug  are 
provided  in  section  B.l. 10. 
B.1.1  Patient  (name  or  initials) 
User  Guidance: 

The  identification  of  the  patient  may  be 
prohibited  by  certain  national  confidentiality 
laws  or  directives.  The  information  is  only 
provided  when  it  is  in  conformance  with  the 
confidentiafity  requirements.  This  also 
applies  to  medical  record  number(s)  (B.l. 1.1). 
B.l.  1.1  Patient  medical  record  number(s)  and 
source(s)  (if  allowable) 
User  Guidance: 

Record  numbers  may  include  the  general 
practitioner  and/or  specialist  record(s) 
number(s),  hospital  record(s)  numbers,  or 
patient/subject  identification  number  in  a 
study. 
Note  concerning  transmission: 

Alpha/numeric  data.. 
B.l. 2  Age  information 
User  Guidance: 

To  be  used  according  to  the  most  precise 
information  available. 
B.1.2.1  Date  of  birth 
User  Guidance: 

If  the  foil  date  of  birth  is  not  known,  use 
section  B.1.2.2 
Note  concerning  transmission: 

Full  precision  date,  i.e.,  day,  month,  and 
year. 

B.1.2.2  Age  at  time  of  onset  of  reaction/event 
User  Guidance: 

If  several  reactions/events  are  in  the  report, 
use  the  Age  at  the  time  of  the  first  reaction/ 
event  For  fetal  reaction(s)/event(s).  use  the 
next  item  Gestation  period  when  reaction/ 
event  was  observed  (B.l. 2.2.1). 

When  providing  the  age  in  decades,  please 
note  that,  for  example,  the  7th  decade  refers 
to  a  p>erson  in  their  60's. 
Note  concerning  transmission: 

The  codes  to  be  used  are  defined  in  the 
transmission  standard  but  should  include 
various  age  units  (days,  weeks,  months, 
years^  decades). 

B.l. 2.2.1  Gestation  period  when  reaction/ 
event  was  observed  in  the  fetus 
User  Guidance: 

The  gestation  period  at  the  time  of 
exposure  is  captured  in  section  B.4.L10. 
Note  concerning  transmission: 

Number  and  units  (days,  weeks,  months  or 
trimester). 
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B.l.2.3  Patient  age  group  {as  per  reporter) 

-  Neonate 
-In£int 

-  Child 

-  Adolescent 

-  Adult 

-  Elderly 
User  Guidance: 

The  tenns  are  not  defined  in  this  document 
and  are  intended  to  be  used  as  they  were 
reported  by  the  primary  source.  This  section 


should  be  completed  only  when  the  age  is 
not  provided  more  specifically  in  sections 
B.1.2.2  or  B.l.2.3. 
B.1.3  Weight  (kg) 
User  Guidance: 

The  weight  at  the  time  of  the  event/ 
reaction. 
Note  concerning  transmission: 

The  codes  for  items  B.1.3-B.1.5  are  defined 
in  the  transmission  standard. 


B.1.4  Height  (cm) 

B.1.5  Sex 

B.1.6  Last  menstrual  period  date 

Note  concerning  transmission: 

Imprecise  dates  are  acceptable,  i.e.,  month 
and  year,  or  year  only. 
B.1.7  Relevant  medical  history  and 
concurrent  conditions  (not  including 
reaction/event) 

B.  1.7.1  Structured  information  (repeat  as 
necessary) 


Disease/surgical 
procedure/etc. 


Start  date 


Continuing  Y/N/U 


End  date 


Comments 


B.1.10.7.2Te 
and  concurre 
including  res 
B.1.10.8  Rele 


Name  of  dru 


User  Guidance: 

Medical  judgment  should  be  exercised  in 
completing  this  section.  Information 
pertinent  to  understanding  the  case  is 
desired,  such  as  diseases,  conditions  such  as 
pregnancy,  surgical  procedures, 
psychological  trauma.  Each  of  the  items  in 
the  table  can  be  repeated  as  necessary.  If 
precise  dates  are  not  known  and  a  text 
description  aids  in  understanding  the 
medical  history,  or  if  concise  additional 
information  is  helpful  in  showing  the 


relevance  of  the  past  medical  history,  this 

information  can  be  included  in  the  comments 

colimm. 

Note  concerning  transmission: 

Imprecise  dates  may  be  used  for  both  start 
and  end  dates.  The  continuing  column 
should  accept  values  for  yes,  no,  and 
unknown;  and  the  main  descriptive  column 
should  have  alpha  data  in  concordance  with 
the  controlled  vocabulary  being  developed. 


B.1.7.2  Text  for  relevant  medical  histcxy  and 
concurrent  conditicnis  (not  including 
reaction/event)  - 

User  Guidance: 

To  be  used  if  structured  information  is  not 
available  in  the  sender's  database.  Otherwise, 
it  is  preferable  to  send  structured  data  in 
segment  B.l. 7.1. 
Note  concerning  transmission: 

Free  text. 
B.1.8  Relevant  past  drug  history  (repeat  the 
line  as  necessary) 


Name  of  drug  as  reported 


Start  date 


End  date 


Indication 


Reactions 


User  Guidance: 

This  segment  concerns  previously  taken 
drugs,  but  not  those  taken  concomitantly  or 
drugs  that  may  have  potentially  been 
involved  in  the  current  reaction(s)/event(s). 
Information  concerning  concomitant  and 
other  suspect  drugs  is  included  in  section 
B.4.  The  information  provided  here  may  also 
include  previous  experience  with  similar 
drugs.  Medical  judgment  should  be  exercised 
in  completing  this  section.  When  completing 
the  item  concerning  the  name  of  the  drug  it 
is  important  to  use  the  words  provided  by  the 
primary  source.  Trade  name,  generic  name, 
or  class  of  drug  can  be  used.  The  term 
"none"  should  be  used  when  appropriate, 
e.g.,  when  there  is  no  previous  ex(>osure  to 
the  drug  or  vaccine,  or  no  previous  reaction 
following  exfx)sure. 
Note  concerning  transmission: 

The  data  element  for  name  of  drug  should 
accept  alpha/numeric  data  and  include 
provisions  for  accepting  the  word  none.  The 
data  el«nents  for  reactions  and  indications 
should  conform  to  the  controlled  vocabulary 
when  fully  implemented.  Both  dates  may  be 
imprecise. 


B.l. 9.  In  case  of  death 
B.l. 9.1  Date  of  death 

Note  concerning  transmission: 

Imprecise  date  format. 
B.l. 9.2  Reported  cause(s)  of  death  (repeat  as 
necessary) 

Note  concerning  transmission: 
Controlled  vocabulary  should  be  used 

when  fully  implemented. 

B.l. 9.3  Was  autopsy  done? 
-  Yes/no/unknown 

B.l. 9.4  Autopsy-determined  cause(s)  of  death 

(repeat  as  necessary) 

Note  concerning  transmission: 

Controlled  vocabulary  should  be  used 
when  fully  implemented. 
B.l. 10  For  a  parent-child/fetus  report, 
information  concerning  the  parent 
User  Guidance: 

This  section  is  used  only  in  the  case  of  a 
parent-child/fetus  report  where  the  parent 
had  no  reaction/event.  See  user  guidance  for 
section  B.l.  Guidance  regarding 
confidentiality  is  provided  in  B.1.1  and 
should  be  considered  before  providing  the 
parent  identification.  For  the  subsections 


B.l. 10.4  through  B.1.10.8,  review  the 
guidances  provided  for  B.1.3  through  B.1.5 
and  B.1.7  through  B.1.8. 
B.l. 10.1  Parent  identification 
B.l. 10.2  Parent  age  information 
User  Guidance: 

Use  the  date  of  birth  if  the  precise  birthday 
is  known,  otherwise  use  age. 
B.l. 10.2.1  Date  of  birth  of  parent 
Note  concerning  transmission: 

Full  precision  date. 
B.l. 10.2.2  Age  of  parent 
B.l. 10.3  Last  menstrual  period  date 
User  Guidance: 

If  a  precise  date  is  not  available,  complete 
the  gestation  period  at  time  of  exposure  in 
B.4.k.l0. 
Note  concerning  transmission: 

Full  precision  date. 
B.1.10.4  Weight  (kg)  of  parent 
B.l. 10.5  Height  (cm)  of  parent 
B.1.10.6  Sex  of  parent 
B.l. 10.7  Relevant  medical  history  and 
concurrent  conditions  of  parent  (not 
including  reaction/event) 
B.l. 10.7.1  Structured  information  (parent) 


B.2  Reaction! 
User  Guidani 

The  design 
indicates  thai 
that  it  carries 
to  the  same  " 
block  (i)  shot 
event  term.  F 
observed,  the 
described  in : 
and  the  other 
items  B.2.2.1 
B.2.i.l  React] 
primary  soun 
User  Guidanc 

The  origin! 
phrases  are  u 
event.  This  si 


User  Guidanc 

The  term  a 
diagnosis.  A  < 
used  when  av 
other  items  oi 
indication,  di 
Note  concern 

Alpha/num 
B.2.i.3  Term  1 

-Yes 
User  Guidanc 

To  be  used 
indicated  thai 
concern  or  rei 
the  informati( 
the  initial  rep 
blank.  Only  a 


UMl 


),  i.e.,  month 


Disease/sur^ 
procedure/e 
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Start  date 


Continuing  Y/N/U 


End  Date 


Comments 


B.l. 10.7.2  Text  for  ^levant  medical  history 
and  concurrent  conditions  of  parent  (not 
including  reaction/event) 
B.l. 10.8  Relevant  paist  drug  history  of  parent 


Name  of  drug  as  rMorted 


Start  date 


End  date 


Indication 


Reactions  (if  any  and 
known) 


B.2  Reaction(s)/evefi|t(s) 
User  Guidance: 

The  designation  of  "i"  in  this  section 
indicates  that  each  i^m  is  repeatable  and 
that  it  carries  an  appropriate  correspondence 
to  the  same  "i"  in  all  subsections.  A  separate 
block  (i)  should  be  used  for  each  reaction/ 
event  term.  For  example,  if  two  reactions  are 
observed,  the  first  reaction  would  be 
described  in  items  B.2.1.1  through  B.2.1.9, 
and  the  other  reactioi  would  be  described  in 
items  B.2.2.1  throutt  B.2.2.9. 
B.2.i.l  Reaction/ev^t  as  reported  by  the 
primary  source 
User  Guidance: 

The  original  repoHer's  words  and/or  short 
phrases  are  used  to  idescribe  the  reaction/ 
event.  This  should  b$  provided  in  a  language 
agreed  upon  by  sender  and  receiver.  For 
international  transi&issions,  English  is  the 
generally  accepted  language. 
Note  concerning  transmission: 

Alpha/numeric  data. 
B.2.i.2  Reaction/evdi^t  term 
User  Guidance:        |  > 

The  term  can  be  a  tign,  symptom,  or 
diagnosis.  A  controUbd  vocabulary  should  be 
used  when  available.  This  also  applies  to  the 
other  items  of  structured  data,  such  as 
indication,  diseases  in  past  medical  history. 
Note  concerning  transmission: 

Alpha/numeric  data. 
B.2.i.3  Term  highligl^ted  by  the  reporter 

-Yes 
User  Guidance: 

To  be  used  when  the  primary  source 
indicated  that  the  reaction/event  was  a  major 
concern  or  reason  fdt  reporting  the  case.  If 
the  information  is  nbt  explicitly  provided  by 
the  initial  reporter,  the  item  should  be  left 
blank.  Only  affirmatifi^e  answers  are  needed. 


Date 


B.2.i.4  Date  of  start  of  reaction/event 
B.2.i.5  Date  of  end  of  reaction/event 
B.2.i.6  Duration  of  reaction/event 
User  Guidance: 

This  section  can  usually  be  computed  from 
start/end  of  reaction/event.  However, 
sometimes,  both  dates  and  duration  are 
useful,  e.g.,  for  a  reaction/event  of  short 
duration  such  as  anaphylaxis  or  arrhythmia. 
Note  concerning  transmission: 

Imprecise  dates  may  be  used  and  the 
duration  is  defined  by  the  transmission 
standard. 

B.2.i.7  Time  intervals  between  suspect  drug 
administration  and  start  of  reaction/event 
User  Guidance: 

The  major  uses  of  intervals  are  to  cover 
circumstances  where  both  the  dates  are 
known  but  the  interval  is  very  short  (e.g., 
minutes,  such  as  in  anaphylaxis),  and  when 
only  imprecise  dates  are  known  but  more 
information  concerning  the  interval  is 
known.  Dates,  if  available,  should  always  be 
transmitted  in  the  appropriate  fields  raUier 
than  intervals. 

When  there  is  more  than  one  reaction/ 
event  and  more  than  one  suspect  drug,  there 
is  a  matrix  of  intervals  between  the  exposures 
and  reactions/events.  B.2.i.7  captures  the 
interval  between  each  reaction/event  and  one 
suspect  drug.  B.4.k.l3  captures  the  interval 
between  each  suspect  drug  and  one  reaction/ 
event.  The  sender  should  choose  the  drug 
and  reaction/event  considered  based  on 
information  available  and/or  the  reporter's 
judgment  The  complexity  of  the  intervals 
highlights  the  desirability  of  providing  dates. 
Note  concerning  transmission: 

Codes  are  defined  in  the  transmission 
standard. 


B.2.i.7.1  Time  interval  between  beginning  of 

suspect  drug  administration  and  start  of 

reaction/event 

B.2.i.7.2  Time  interval  between  last  dose  and 

start  of  reaction/event 

B.2.i.8  Outcome  of  reaction/event  at  the  time 

of  last  observation 

-  Recovered/resolved 

-  Recovering/resolving 

-  Not  recovered/not  resolved 

•  Recovered/resolved  with  sequelae 

-  Fatal 
-Unknown 

User  Guidance: 

In  case  of  irreversible  congenital 
anomalies,  the  choice  Not  recovered/not 
resolved  should  be  used.  Fatal  should  be 
used  when  death  is  possibly  related  to  the 
reaction/event.  Considering  the  difficulty  of 
deciding  between  "reaction/event  caused 
death"  and  "reaction/event  contributed 
significantly  to  death",  both  were  grouped  in 
a  single  category.  Where,  according  to  both 
the  reporter  and  the  sender,  the  death  is 
unrelated  to  the  reaction/event,  "death" 
should  not  be  selected  here,  but  is  reported 
only  under  section  B.1.9. 
B.3  Results  of  tests  and  procedures  relevant 
to  the  investigation  of  the  patient 
User  Guidance: 

This  section  captures  the  tests  and 
procedures  performed  to  diagnose  or  confirm 
the  reaction/event,  including  those  tests  done 
to  investigate  (exclude]  a  nondrug  cause,  e.g., 
serologic  tests  for  infectious  hepatitis  in 
suspected  drug-induced  hepatitis.  Both 
positive  and  negative  results  should  be 
reported.  While  structured  information  is 
preferable,  provisions  are  made  to  transmit 
the  information  as  free  text  in  B.3.2. 
B.3.1  Structured  information  (repeat  as 
necessary) 


Test 


Result 


Unit 


Norma)  low  range 


Normal  high  range 


More  information 
availat>le  (Y/N) 
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Note  concerning  transmission: 

Imprecise  dates  may  be  used.  The 
description  of  the  tests,  results,  units,  and 
normal  ranges  will  be  in  free  text  unless 
covered  by  a  controlled  vocabulary.  The 
column  entitled  "more  information 
available"  accepts  only  yes  or  no. 
B.3.2  Results  of  tests  and  procedures  relevant 
to  the  investigation 

Note  concerning  transmission: 

Free  text. 
B.4  DTUg(s)  information 
.  User  Guidance: 

This  section  covers  both  suspect  drugs  and 
concomitant  medications,  including 
biologicals.  In  addition,  the  section  can  be 
used  to  identify  drugs  thought  to  have  an 
interaction.  For  each  drug,  die 
characterization  of  the  dnig  role  (B.4.k.l)  is 
that  indicated  by  the  primary  reporter,  i.e., 
the  original  source  of  the  information.  The 
designation  of  "k"  in  this  section  indicates 
that  each  item  is  repeatable  and  that  it  carries 
an  appropriate  correspondence  to  the  same 
"k"  in  all  subsections.  A  separate  block  (k) 
should  be  used  for  each  drug.  Drugs  used  to 
treat  the  reaction/event  should  not  be 
included  here. 
B.4.k.1  Characterization  of  drug  role 

-Suspect/concomitant/interacting  ' 
User  Guidance: 

Characterization  of  the  drug  as  provided  by 
primary  reporter.  By  convention,  all 
spontaneous  reports  have  at  least  one  sUspect 


B.4.k.2  Drug  identification 
User  Guidance: 

Drug  substance  name  and/or  proprietary 
medicinal  product  name  is  providmi  as  it  was 
reported. 

B.4.L2.1  Proprietary  medicinal  product  name 
User  Guidance: 

The  name  should  be  that  used  by  the 
reporter.  It  is  recognized  that  a  single  product 
may  have  different  proprietary  names  in 
diSsrent  countries,  even  when  produced  by 
a  single  manufacturer. 
Note  concerning  transmission: 

Alpha/numeric  data. 
B.4.k.2.2  Active  substance  name(s) 
User  Guidance: 

Provide  the  international  nonpropriety 
name(s)  (INN(s))  or  drug  substance  name(s) 
or  drug  identification  code(s)  if  no  name 
exists.  For  combination  products,  each  active 
ingredient  should  be  specified.  This 
inronnation,  as  well  as  that  requested  for 
Proprietary  medicinal  product  name 
(B.4.L2.1).  may  not  be  known  for 
concomitant  or  interacting  drugs  when  the 
sender  is  a  pharmaceutical  company.  In  the 
case  of  blinded  trials,  in  the  exceptional 
circiunstance  when  the  blind  has  not  been 
broken,  the  word  "blinded"  should  precede 
the  names  of  the  drugs  included  in  die  study. 
Placebo  can  be  included  as  a  drug. 
B.4.k.2.3  Identification  of  the  country  where 
the  drug  was  obtained 

Note  concerning  transmission: 

The  codes  for  countries  are  defined  by  the 
transmission  standard. 
B.4.L3  Batch/lot  number 
User  Guidance: 

This  information  is  particularly  important 
far  vaccines  and  biologicals.  The  section 


allows  for  multiple  batch/lot  numbers,  each 
separated  by  a  delimiter  defined  by  the 
transmission  standard  chosen.  Provide  the 
most  specific  information  available.  For 
expiration  date  and  other  related 
information,  see  additional  information  on 
drug  (B.4.k.l9). 
Note  concerning  transmission: 

Alpha/numeric  data,  the  delimiter  to 
separate  batch  and  lot  numbere  to  be  defined 
by  the  transmission  standard. 
B.4.k.4  Holder  and  authorization/application 
number  of  drug 

User  Guidance: 

If  relevant  and  known,  provide  the  name 
of  the  holder  and  the  authorization  niunber 
in  the  coimtry  where  the  drug  was  obtained 
when  the  case  report  is  sent  to  that  country. 
These  items  apply  to  both  applications  and 
authorizations.  Pharmaceutical  companies 
provide  this  information  for  their  own 
suspect  drug(s). 

B.4.k.4.1  Authorization/application  number 
Note  concerning  transmission: 

Alpha/numeric  data. 
B.4.k.4.2  Country  of  authorization/ 
application 

Note  concerning  transmission: 

The  codes  for  coimtries  are  defined  by  the 
transmission  standard. 
B.4.k.4.3  Name  of  holder/applicant 
Note  concerning  transmission: 

Alpha/numeric  data. 
B.4.k.5  Structured  dosage  information 

E.g.,  2  milligrams  (mg)  three  times  a  day  for 
5  days 

B.4.k.5.1  dose  (numberK2 
B.4.k.5.2  dose  (unit):  mg 
B.4.k.5.3  nimiber  of  separate  dosages:  3 
B.4.k.5.4  number  of  imits  in  the  interval:  1 
B.4.k.S.5  definition  of  the  interval  unit:  day 
B.4.k.5.6  cumulative  dose  to  first  reaction 
(number):  30 

B.4.k.5.7  cumulative  dose  to  first  reaction 
(imit):  mg  * 

User  Guidance: 

Please  note  the  side-by-side  illustration  of 
how  the  structured  dosage  is  provided.  For 
the  more  complex  example  of  5  mg  (in  one 
dose)  every  other  day  for  30  days, 
subsections  B.4.k.5.1  through  B.4.k.5.7  would 
be  5,  mg,  1,  2,  day,  75,  mg,  respectively.  In 
the  same  way,  50  mg  daily  for  2  days  would 
be  50,  mg,  1,1,  day,  100,  mg.  For  prolonged 
chronic  therapy,  the  sender  should  consider 
the  need  to  complete  the  cimiulative  dose 
sections. 

In  the  case  of  a  parent-child/fetus  report, 
the  dosage  section  applies  to  the  parental 
dose. 

For  dosage  regimen  that  involve  more  than 
one  dosage  form  and/ra-  changes  in  dosage, 
the  information  is  provided  in  section  B.4.k.6 
as  text.  Alternatively,  the  sender  can  provide 
more  than  one  iteration  (k)  for  the  same  drug. 
Categories  for  "dose  unit"  and  for  "definition 
of  the  interval"  are  described  in  Attachment 
1. 

B.4.k.6  Dosage  text 
User  Guidance: 

To  be  used  in  cases  where  provision  of 
structured  dosage  information  is  not  possible. 
Note  concerning  transmission: 

Free  text 


B.4.k.7  Pharmaceutical  form  (Dosage  fann) 
User  Guidance: 

E.g..  tablets,  capsules,  syrup. 
Note  concerning  transmission: 

Free  text  imtil  a  controlled  vocabulary  is 
available. 

B.4.k.8  Route  of  administration 
User  Guidance: 

See  suggested  vocabulary  in  the  route  of 
administration  list  in  Attachment  2.  For  a 
parent-child/fetus  report,  this  indicates  the 
route  of  administration  of  a  drug  given  to  the 
child/fetus.  This  is  usually  an  indirect 
exposure,  such  as  transmammary,  but  can 
include  more  usual  routes  of  administration 
for  other  drugs  given  to  the  child.  The  parent 
route  of  administration  is  provided  in 
B.4.L9. 

B.4.k.9  Parent  route  of  administration  (in 
case  of  a  parent  child/fetus  report) 
User  Guidance: 

This  section  is  used  only  in  a  parent-child/ 
flBtus  report  and  linked  parent  reports  to 
indicate  the  route  of  administration  to  the 
parent. 

B.4.k.l0  Gestation  period  at  time  of  exposure 
User  Guidance: 

Use  the  gestational  age  at  the  time  of  the 
earliest  exposure 
Note  concerning  transmission: 

Gestation  period  at  time  of  exposure  is 
expressed  by  providing  both  a  nimiber  and 
designation  of  units  of  days,  weeks,  months, 
or  trimester. 

B.4.k.ll  Indication  for  use  in  the  case 
User  Guidance: 

The  indication  as  repiorted. 
Note  concerning  transmission: 

Controlled  vocabulary  to  be  usedwhen 
folly  implemented.  '^ 

B.4.k.l2  Date  of  start  of  drug 
Note  concerning  transmission: 

Imprecise  date  formats  in  this  section  as 
well  as  in  B.4.k.l4. 
B.4.k.l3  Time  intervals  between  drug 
administration  and  start  of  reaction/event 
User  Guidance: 

The  major  uses  of  intervals  are  to  cover 
circumstances  where  both  the  dates  are 
known  but  the  interval  is  very  short  (e.g., 
minutes,  such  as  in  anaphylaxis),  and  when 
only  imprecise  dates  are  known  but  more 
information  concerning  the  interval  is 
known.  Dates,  if  available,  should  always  be 
transmitted  in  the  appropriate  items  rather 
than  intervals. 

When  there  is  more  than  one  reaction/ 
event  and  more  than  one  suspect  drug,  there 
is  a  matrix  of  intervals  between  the  exposures 
and  reactions/events.  B.2.i.7  capturas  the 
interval  between  each  reaction/event  and  one 
suspect  drug.  B.4.k.l3  captures  the  interval 
between  each  suspect  drug  and  one  reaction/ 
event.  The  sender  should  select  the  drug  and 
reaction/event  based  on  information 
available  and/or  the  reporter's  judgment. 
Note  concerning  transmission: 

The  format  for  intervals  is  defined  in  the 
transmission  standard. 


User  Guidar 
This  item 
administrati 
of  the  report 
concerning  t 
administrati 
the  overall  d 
and  covers  i 
Note  concen 
The  forma 
standard. 
B.4.k.l6  Act 


-  Yes/no/u 
User  Guidan 

Unknown 
done,  but  it  i 
recurred.  Thi 
if  it  is  imkno 
done. 

B.4.k.l7.2If: 
reaction(s)/e^ 
Note  concern 

Controlled 
folly  implem 
B.4.k.l8  Rela 
event(s)  (rept 
as  necessary) 
User  Guidani 

This  sectio 
transmit  the  ( 
of  each  drug 
repeating  itei 
the  assessme; 
sources  or  mi 
purpose  of  re 
implied  susp 
reports.  It  is  i 
concerning  tl 
spontaneous 
may  not  be  a^ 
Note  concern 

For  subsed 
vocabulary,  v 
be  used.  For ! 
B.4.k.l8.4.  al] 
imcontrolled 
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B.4.k.l3.1  Time  interval  between  beginning 

of  drug  administrakion  and  start  of  reaction/ 

event 

B.4.k.l3.2  Time  in^#rval  between  last  dose 

of  drug  and  start  of  reaction/event 

B.4.k.l4  Date  of  last  administration 

User  guidance:      |  j 

For  ongoing  drugiadministration  after  the 
onset  of  the  reaction/event,  leave  this  item 
blank  and  use  ActiOn(s)  taken  with  drug 
(B.4.k.l6). 

B.4.k.l5  Ehiration  of  drug  administration 
User  Guidance: 

This  item  is  used  if  exact  dates  of  drug 
administration  are  not  available  at  the  time 
of  the  report,  but  t^^re  is  information 
concerning  the  duration  of  drug 
administration.  Tfaja  information  requested  is 
the  overall  duratioii  of  drug  administration 
and  covers  intermiktont  administration. 
Note  concerning  transmission: 

The  format  is  defiped  in  the  transmission 
standard.  | 

B.4.k.l6  Action(s)  Uken  with  drug 

•  Drug  withdraw^ 

-Dose reduced   | 

-  Dose  increased  i 

-  Dose  not  change  i 

-  Unknown 

-  Not  applicable 
User  Guidance: 

These  data,  taken  together  with  the 
outcome  of  the  reaction  (B.2.i.8),  provide  the 
information  concerning  dechallenge.  Not 
applicable  is  used  iacirciunstances  such  as 
if  the  patient  died  6t  the  treatment  had  been 
completed  prior  to  reaction/event. 
B.4.k.l7  Effect  of  rechallenge  (or  re- 
exposure),  for  suspfsct  drug(s)  only 
B.4.k.l7.1  Did  reaction  reCur  on 
readministration? 

-  Yes/no/unknov  1 
User  Guidance:        T 

Unknown  indica  «$  that  a  rechallenge  was 
done,  but  it  is  not  l^own  if  the  event 
reciured.  This  segment  is  not  to  be  completed 
if  it  is  unknown  whether  a  rechallenge  was 
done. 

B.4.k.l7.2  If  yes  to  j^em  B.4.k.l7.1,  which 
reaction(s)/event(s)l  fecurred? 
Note  concerning  traiksmission: 

Controlled  vocabulary  to  be  used  when 
fully  implemented. 

B.4.k.l8  Relatednedd  of  drug  to  reaction(s)/ 
event(s)  (repeat  B.4[^.18.1  through  B.4.k.l8.4 
as  necessary) 
User  Guidance: 

This  section  provlibes  the  means  to 
transmit  the  degree  w  suspected  relatedness 
of  each  drug  to  the  t^ction(s)/event(s).  The 
repeating  items  coqld  also  be  used  to  provide 
the  assessmentyf  re^tedness  by  different 
sources  or  methods  of  assessment.  For  the 
purpose  of  reporting^  there  is  a  conventional 
implied  suspected  causality  for  spontaneous 
reports.  It  is  recognj^  that  information 
concerning  the  relatddness.  especially  for 
spontaneous  reports,  is  often  subjective  and 
may  not  be  available. 
Note  concerning  transmission: 

For  subsection  B.4wk.l8.1,  the  controlled 
vocabulary,  when  fully  implemented,  should 
be  used.  For  subsections  B.4.k.l8.2  through 
B.4.k.l8.4,  alpha/numeric  data  with 
uncontrolled  vocabtJary  should  be  used. 


B.4.k.l8.1  Reaction  assessed 
User  Guidance: 

Generally  the  reaction  assessed  is  the  most 
important  or  the  most  serious. 
B.4.k.l8.2  Source  of  assessment 
User  Guidance: 

E.g.,  initial  reporter,  investigator, 
regulatory  agency,  company. 
B.4.k.l8.3  Method  of  assessment 
User  Guidance: 

E.g.,  global  introspection,  algorithm, 
Bayesian  calculation. 
B.4.k.l8.4  Result 

B.4.k.l9  Additional  information  on  drug 
User  Guidance: 

Use  to  specify  any  additional  information 
pertinent  to  the  case  that  is  not  covered  by 
above  sections  (e.g.,  beyond  expiration  date, 
batch  and  lot  tested  and  found  to  be  within 
specifications). 

B.5  Narrative  case  simunary  and  farther 
information 

B.5.1  Case  narrative  including  clinical 
course,  therapteutic  measures,  outcome,  and 
additional  relevant  information. 
User  guidance: 

Focused,  factual,  and  clear  descripticm  of 
the  case. 
Note  concerning  transmission: 

Free  text. 
B.5.2  Reporter's  comments 
User  Guidance: 

Use  for  including  the  reporter's  comments 
on  the  diagnosis,  causality  assessment  or 
other  issues  considered  relevant 
B.5. 3  Sender's  diagnosis/syndrome  and/or 
reclassification  of  reaction/event 
User  Guidance:    • 

This  section  provides  the  sender  with  an 
opportunity  to  combine  signs  and  symptoms 
that  were  reported  into  a  succinct  diagnosis 
and  the  reasoning  would  be  included  in 
section  B.5.4. 
Note  concerning  transmission: 

Uncontrolled  vocabulary  until  the 
controlled  vocabulary  is  fully  implemented. 
B.5.4  Sender's  comments 
User  Guidance: 

This  section  provides  information 
concerning  the  sender's  assessment  of  the 
case  and  may  be  used  to  describe 
disagreement  with  and/or  alternatives  to  the 
diagnoses  given  by  the  initial  reporter. 
Note  concerning  transmission: 

Free  text 

3.  Glossary 

Parent-cbild/fetus  report  Report  in  which 
the  administration  of  medicines  to  a  parent 
results  in  a  suspected  reaction/event  in  a 
child/fetus. 

Receiver.  The  intended  recipient  of  the 
transmission. 

Reporter.  Reporter  is  primary  source  of  the 
information,  i.e.,  a  person  who  initially 
reports  the  facts.  This  should  be 
distinguished  from  the  sender  of  the  message, 
though  the  reporter  could  also  be  a  sender. 

Sender  The  person  or  entity  creating  the 
message  for  transmission.  Although  the 
reporter  and  sender  may  be  the  same  person, 
the  function  of  the  sender  should  not  be 
confused  with  that  of  the  reporter. 


Attachment  1 

Unit  List 

Mass 

kg  kilogram(s) 

g  gram(s) 

mg  milligram(s) 

Ug  micn)gram(s) 

ng  nanogram(s) 

pg  picogram(s) 

mg/kg     milligram(s)/kilogram 

Mg/kg     microgram(s)/blogram 

mg/m'    miiligram(s)/sq.  meter 

Mg/m^     microgram(s)/sq.  meter 

Radioactivity 

Bq  becquerel(s) 

GBq        gigaoecquerel(s) 

MBq       megabecquerel(s) 

Kbq         kilobecquerel(s) 

Ci  curie(s) 

mO         millicurie(s] 

MCi         microcurie(s) 

nQ  nanocurie(s) 

Volume 

1  litre(s) 

ml  millilitre(s) 

111  microlitre(s} 

Other 

mol  mole(s) 

mmol    millimole(s) 

fuaol      micromole(s) 

iu  international  unit(s) 

kiu  iu(lOOOs) 

Miu        iu(l  ,000,000s) 

iu/kg       iu/kilogram 

mEq        milliequivalent(s) 

%  percent 

gtt  drop(s) 

DF  dosage  form 

User  Guidance: 

This  is  the  suggested  list  of  units.  When 
having  other  measure  units,  transformation  is 
recommended  if  possible.  Otherwise  use  the 
free  text  field. 
Definition  of  Interval  List 
Minutes 
Hours 
Days 
Weeks 
Months 
Years 
Cyclical 
As  necessary 
Total 


Alt; 


12 

Route  of  Administration  Ust 

Auricular  (ode) 

Buccal 

Cutaneous 

Dental 

Endocervical 

Endosinusial 

Endotracheal 

Epidural 

Extra-amniotic 

Hemodialysis 

Intra  corpus  cavemosum 

Intra-amniotic 

Intra-arterial 

Intra-articular 

Intra-uterine 

Intracardiac 

Intracavemous 

Intracerebral 

Intracervical 

Intracistemal 


2404 


Federal  Register  /  Vol.  63.  No.  10  /  Thursday,  January  15,  1998  /  Notices 


Intncornsal 

Intncoronaiy 

Intndennal 

Intndiscal  (intraspinal) 

Intrahepatic 

Intralesional 

Intralymphatic 

Intrameaullar  (bone  mairow) 

Intnmeningeal 

IntmnusculBr 

Intraocular 

Intrapericardial 

Intraperitoneal 

Intrapleural 

Intrasynovial 

Intratumor 

Intrathecal 

Intrathoracic 

Intratracheal 

Intravenous  bolus 

Intravenous  drip 

Intravenous  (not  otherwise  specified) 

Intravesical 

Iontophoresis 

Nasal 

Occlusive  dressing  technique 

Ophthalmic 

Oral 

Oropharyngeal 

Other 

Parenteral 

Periarticular 

Perineural 

Rectal 

Respiratory  (inhalation) 

Retrobulbar 

Subconjunctival 

Subcutaneous 

Subdennal 

Sublingual 

TopiaJ 

Transdermal 

Transmammary 

Transplacental 

Unknown 

Urethral 

Vaginal 

Dated:  January  6, 1998. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-959  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DodWt  No.  96N-0391] 

Micrenutrient  Requirements  for 
Preterm  infant  Formulas; 
Amwuncement  of  Study;  Request  for 
Scientific  Data  and  Information; 
AniKMjncenient  of  Open  lAeeting 

AOBCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office 
(LSRO)  of  the  American  Society  of 


Nutritional  Sciences  (ASNS)  is 
tmdertaking  an  assessment  of  the 
scientific  basis  for  the  need  to  establish 
specific  recommendations  (minimum 
and  maximum  levels)  for  intake  by 
preterm  infants  of  micronutrients,  that 
is.  the  vitamins  and  minerals  specified 
in  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  and  selenium, 
molybdenum,  chromium,  and  fluoride. 
To  assist  in  this  task.  LSRO/ASNS  is 
inviting  the  submission  of  scientific 
data  and  information  on  this  topic  and 
will  provide  an  opportunity  for  oral 
presentations  at  an  open  meeting. 
DATES:  The  LSRO  will  hold  a  1-day 
public  meeting  on  this  topic  on  Friday. 
March  27, 1998.  The  meeting  will  be^ 
at  9  a.m.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 
Friday.  February  13. 1998.  Hard  copies 
of  ond  presentations  should  be 
delivered  by  Friday,  March  20. 1998. 
Individuals  may  submit,  in  writing, 
scientific  data,  information,  and  views 
by  July  1. 1998. 

ADDRESSES:  The  open  meeting  will  be 
held  in -the  Chen  Auditorium.  Lee  Bldg.. 
American  Society  of  Nutritional 
Sciences.  9650  Rockville  Pike.  Bethesda. 
MD.  Written  requests  to  make  oral 
presentations  of  scientific  data, 
information,  and  views  at  the  open 
meeting  should  be  submitted  both  to 
Daniel  J.  Raiten  (address  below)  and  to 
the  Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Admim^tration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  Two  copies  of  the 
scientific  data,  information,  and  views 
should  be  submitted  to  each  office. 
These  two  copies  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Raiten,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for 
Experimental  Biology,  9650 
Rockville  Pike.  Bethesda,  MD 
20814-3998,  301-530-7030.  or 
Linda  H.  Xonucci.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-205- 
5372. 

SUPPt.EMENTARY  INFORMATION:  FDA  has  a 
contract  (223-92-2185)  with  ASNS 
concerning  the  analysis  of  scientific 
issues  that  bear  on  the  safety  of  foods 
and  cosmetics.  The  objectives  of  this 
contract  are  to  provide  information  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  associated  with  the 
analysis  of  hiunan  nutrition. 


Infant  formulas  for  use  by  infismts  with 
low  birth-weight  are  subjecit  to 
regulation  tmder  412(h)  of  the  act  (21 
U.S.C.  350a(h)).  Exempt  infont  fwmidas 
are  permitted  to  have  nutrimts  or 
nutrient  levels  that  are  difbtent  from 
those  that  are  codified  in  21 CFR 
107.100.  if  the  mantifocturer  of  the 
infant  formtila  can  justify  the  nutrient 
deviation.  The  agency  believes  that 
some  deviations  frt>m  the  nutrient 
requirements  established  for  term 
infonts  may  be  appropriate  to  promote 
healthy  growth  and  development  in  low 
birth-weight  preterm  infants.  These 
deviations  have  yet  to  be  defined. 
Consequently.  FDA  has  asked  ASNS  to 
perform  a  review  to  consider  whether 
there  is  a  scientific  basis  for  having 
different  recommendations  for 
micronutrients  in  formulas  for  low 
birth-weight  preterm  infants. 

FDA  is  annoimcing  that  it  has  asked 
ASNS.  as  a  task  under  contract  223-92- 
2185,  to  provide  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  with  an 
up-to-date  review  of  the  nutrient 
requirements  of  low  birth-weight 
preterm  infants,  including  a  review  of 
the  implications  of  these  requirements 
on  the  need  for  recommendations  for 
levels  of  nutrients  in  formulas  for  these 
infants.  In  response  to  this  request, 
ASNS  has  directed  its  LSRO  to  obtain 
state-of-the-art  scientific  information  on 
low  birth-weight  preterm  infant  nutrient 
requirements  and  related  scientific 
questions  on  specifications  for  preterm 
infant  formula.  The  LSRO/ASNS  will 
undertake  a  study  and  prepare  a 
documented  scientific  report  that 
siunmarizes  the  available  information 
related  to  these  issues. 

LSRO/ASNS  will  perform  an 
assessment  of  the  nutrient  requirements 
for  infant  formulas  intended  for  use  by 
preterm  (low  birth-weight)  infants  that 
addresses  the  following  issues: 

(1)  What  scientific  basis  is  there  to 
specify  requirements  for  micronutrients 
in  infant  formulas  intended  for  use  by 
low  birth-weight  preterm  infants?  The 
American  Academy  of  Pediatrics,  the 
European  Society  for  Pediatric 
Gastroenterology  and  Nutrition,  and  the 
Canadian  Pediatric  Society  have 
proposed  nutrient  requirements  for  low 
birth-weight  infants  distiniJI^  from  those 
for  term  infants.  Has  scientific 
knowledge  advanced  to  the  point  to 
warrant  distinct  micronutrient 
composition  standards  for  formulas  for 
low  birth-weight  preterm  infants? 

(2)  Micronutrient  requirements  of 
preterm  infants  fed  enteral  formulas  are 
sometimes  described  according  to  a  first 
or  transition  stage  (between  birth  and  10 
days  of  age),  a  stable  growing  stage 
(from  about  10  days  until  discharge 
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firom  the  hospital,  often  6  to  8  weeks 
alter  birth),  and  a  postdischai^ge  stage 
(from  discharge  home  to  approximately 
1  year).  Is  there  Si^ientiiic  evidence  to 
support  more  thiin  one  set  of 
micronutrient  requirements  for  infant 
formulas  to  support  healthy  growth  and 
development  of  {he  preterm  infant  at  the 
di^erent  stages  df  development?  Are  the 
micronutrient  requirements  for  term 
infant  formulas  sufficient  for  thriving 
postdischai^e  pnoterm  infants? 

(3)  What  is  the  ^ient^c  evidence  to 
support  a  dietary  rocommendation  for  a 
minimiun  and  a  iiiaximum  quantitative 
nutrient  concentration  for  seleniimi, 
chromium,  molybdenum,  and  fluoride 
in  preterm  infant  formulas?  What  limits 
of  intake  would  ensure  safe  and 
adequate  exposqie  to  these  nutrients?  Is 
there  a  need  to  sbecify  the  chemical 
form  or  other  characteristics  of  these 
nutrients  or  their  sources  to  ensure 
safety  and  adeqi^cy? 

(4)  Certain  mi^nutrient  interactions, 
such  as  vitamin  P:linoIeic  acid,  vitamin 
B6:protein,  and  c*lcium:phosphorus, 
have  been  identified  for  full-term 
infants  which  hdVe  helped  to  ensure  the 
adequacy  of  fulljtsrm  formulas.  Are 
there  micronutrient  interactions  that  can 
be  identified  for  preterm  infants  that 
will  help  to  ensufe  the  nutrient 
adequacy  of  infailt  formulas  for  this 
population?  Are  there  recommended 
ratios  for  metal  d^tlons?  Is  the  evidence 
of  interaction  beilveen  these  minerals 
sufficiently  strong  to  suggest  that  the 
ratios  should  be  ensured  for  the  health 
of  preterm  infant$? 

(5)  In  an  earlieirj  task  under  this 
contract  (61  FR  3S566.  November  15, 
1996),  LSRO/ASNS  agreed  to  investigate 
whether  there  is  evidence  of  a  benefit  to 
preterm  infants  ftpm  ingestion  of 
taurine  and  carnitine,  as  well  as 
whether  there  is  evidence  that  would 
provide  a  basis  fpr  a  requirement  for 
minimal  intakes  Idf  each  of  these 
substances.  Is  there  adequate  evidence 
of  benefit  of  other  substances  not  listed 
in  this  notice  to  support  a  requirement 
for  their  inclusiqi)  in  preterm  infant 
formulas? 

LSRO/ASNS  virtu  use  these  questions 
as  a  guide  in  its  Investigation.  ASNS 
will  prepare  a  comprehensive  final 
report  that  documents  and  summarizes 
the  results  of  its  jsjvaluation. 

FDA  and  ASNS  are  announcing  that 
the  LSRO/ASNS  expects  to  hold  a 
public  meeting  on  this  topic  on  Friday, 
March  27, 1998.  The  meeting  will  begin 
at  9  a.m.  It  is  anticipated  tha^  the  public 
meeting  will  be  up  to  1  day,  depending 
on  the  number  of  requests  to  make  oral 
presentations.  R^uests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 


Friday,  February  13, 1998.  Written 
requests  to  make  oral  presentations  of 
scientific  data,  information,  and  views 
at  the  open  meeting  should  be 
submitted  both  to  Daniel  J.  Raiten 
(address  above)  and  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  the  material  to  be 
presented  must  be  submitted  to  each 
office  on  or  before  March  20, 1998.  The 
o{>en  meeting  will  be  held  in  the  Chen 
Auditorium,  Lee  Bldg.,  ASNS  (address 
above). 

FDA  and  ASNS  are  also  inviting 
submission  of  written  presentations  of 
scientific  data,  information,  and  views. 
These  materials  should  be  submitted  on 
or  before  July  1, 1998.  Two  copies  of  the 
written  materials  must  be  submitted  to 
each  office. 

In  accordance  with  its  contract  with 
FDA,  ASNS  will  provide  the  agency 
with  a  scientific  report  on  or  about 
September  30, 1998. 

Dated:  January  6, 1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Cootdination. 

|FR  Doc.  98-958  Filed  1-14-98: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier  HCFA  «044] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  TiUe  of 
Information  Collection:  Provider 
Reimbursement  Manual.  Part  1 — 
Chapter  27,  Section  2721,  2722  and 
2725,  Request  for  Exception  to  ESRD 
Composite  Rates  and  Supporting 
Regulations  in  42  CFR  413.170;  Form 
No.:  HCFA-9044  (OMB#  0938-0296); 
Use:  Sections  2721,  2722  and  2525  of 
the  Provider  Reimbursement  Manual 
describe  the  information  ESRD  facilities 
must  submit  in  justifying  an  exception 
request  to  their  composite  rate  for 
outpatient  dialysis  services.;  Frequency: 
On.  occasion;  Affected  Public:  Business 
or  other  for-profit.  Not-for-profit 
institutions  and  Federal  Government; 
Number  of  Respondents:  275;  Total 
Annual  Responses:  275;  Total  Annual 
Hours:  13,200. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  addgt^  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  January  7, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  98-1064  Filed  1-14-98;  8:45  am) 

mUJNQ  CODE  412ft-(»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Pennit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
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1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PRT-83il053 

•  Applicant:  Ohio  Division  of  Wildlife, 
Columbus,  Ohio;  Michael  J.  Budzik, 
Chief. 

The  applicant  requests  a  permit  to 
take  (captiue  and  breed  in  captivity) 
Kamer  blue  butterfly  {Lycaeides  melissa 
samuelis).  Capture  will  occur  in  Allegan 
Coimty,  Michigan,  and  captive  breeding 
will  occur  at  Tbe  Toledo  Zoological 
Gardens,  Toledo,  Ohio.  Activities  are 
proposed  for  the  purpose  of  preparation 
for  future  reestablishment  of 
populations  in  historical  areas  of  the 
species'  range  for  the  purpose  of 
survival  and  enhancement  of  the  species 
in  the  wild. 

PRT-«38055 

Applicant:  Ecological  Specialists,  Inc., 
St.  Peters,  Missouri:  Heidi  L.  Dunn, 
President. 

The  appUcant  requests  a  permit  to 
take  (capture  and  release;  relocate) 
Higgins'  eye  pearlymussel  (Lampsilis 
higginsi)  and  winged  mapleleaf  muskel 
[Quadnila  fragosa)  in  Iowa,  Minnesota, 
and  Wisconsin  in  the  Mississippi  River 
and  all  its  tributary  rivers.  Activities  are 
proposed  for  the  purpose  of  presence/ 
absence  surveys  and  relocation  aimed  at 
survival  and  enhancement  of  the  species 
in  the  wild. 

PRT-838056 

y^pp/icant;  Joseph  R.  Holomuzki,  Ohio 
State  University — Mansfield.  Mansfield. 
Ohio. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Hungerford's 
crawling  water  beetle  [Brychius 
hungerfordi)  in  the  Cheybogan  River 
watOTshed,  Michigan.  Activities  are 
proposed  for  the  purpose  of  scientific 
research  aimed  at  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-838058 

Applicant:  U.S.  Army  Corps  of 
Engineers,  Environmental  Analysis 
Branch,  Memphis,  Tennessee;  Kristin  J. 
PeUzza,  principal  investigator. 

The  applicant  requests  a  permit  to 
take  (captiue  and  release)  fat 
pocketbook  [Potamilus  [=Proptera) 
capax],  pink  mucket  pearlymussel 
ILawpsilis  abrupta  {.=orbiculata)],  and 
winged  mapleleaf  mussel  {Quadmh 
fragosa)  in  the  following  counties  in 
Missouri:  Bollinger,  Butler,  Cape 
Giradeau,  Mississippi,  New  Madrid, 
Ripley,  Scott,  Stoddard,  and  Wayne. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 


PRT-a38059 

Applicant:  E)avid  E.  Kamms,  Parma, 
Ohio. 

The  applicant  requests  a  permit  to 
take  (salvage  dead  shells)  of  the 
following  si}ecies:  clubshell 
(Pleurobema  clava),  cracking 
pearlymussel  [Hemistena  {=Lastena) 
lata],  Curtis'  pearlymussel  [Epioblasma 
IDysnomia)  florentina  curtisi],  fanshell 
[Cyprogenia  stegaria  [=irrorata)].  Cat 
pocketbook  [Potamilus  {^Proptera) 
plenum],  Higgins'  eye  pearlymussel 
{Lampsilis  higginsi),  northern  riffleshell 
[Epioblasma  torulosa  rangiana),  orange- 
foot  pimple  back  pearlymussel 
[Plethobasus  cooperianus).  pink  mucket 
pearlymussel  [Lampsilis  abrupta 
l=orbiculata)],  purple  cat's  paw 
pearlymussel  [Epioblasma  {=Dysnomia) 
obliquata  obliquata  (^sulcata  sulcata)], 
ring  pink  (=golf  stick  pearly)  mussel 
[Obovaria  retusa),  rough  pigtoe 
[Pleurobema  plenum),  tubercled- 
blossom  pearlymussel  [Epioblasma 
[=Dysnomia)  torulosa  torulosa),  turgid- 
blossom  pearlymussel  [Epioblasma 
[=Dysnomia)  turgidulq],  white  cat's  paw 
pearlymussel  [Epioblasma  [=Dysnomia) 
obliquata  perobliqua],  white  wartyback 
pearlymussel  [Plethobasus  cicatricosus), 
and  winged  mapleleaf  mussel 
[Quadrula  firagosa)  in  the  following 
states:  Illinois,  Indiana,  Kentucky, 
Michigan,  Ohio,  Pennsylvania,  and 
Wisconsin.  Activities  are  proposed  fo^. 
the  purpose  of  scientific  research  aimed 
at  survival  and  enhancement  of  the 
species  in  the  wild. 

PRT-838062 

Applicant:  Paul  R.  Burton,  Ephraim, 
Wisconsin. 

The  appUcant  requests  a  permit  to    - 
take  (salvage  dead  specimens;  capture, 
harass  by  holding  and  examination,  and 
release  of  live  specimens)  Hine's 
emerald  dragonfly  [Somatochloro 
hineana)  in  Door  County,  Wisconsin. 
Activities  are  proposed  to  document  the 
morphology  of  the  species  for  the 
.  purpose  of  siwival  and  enhancement  of 
the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  WildUfe  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling.  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  dociunents  to  the  following  office 
within  30  days  of  the  date  of  pubUcation 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 


1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/725-3536  x224);  FAX:  (612/725- 
3526). 

Dated:  January  8, 1998. 
Matthias  A.  Konchbainn, 

Acting  Assistant  Regional  Director,  tt,  IN. 
MO  (Ecological  Services),  Region  3.  Fort 
Snelling,  Minnesota. 

[FR  Doc.  98-979  Filed  1-14-98;  8:45  am] 
BU.kMG  CODE  4aia-6>-P 


DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Sarvica 

Notice  of  RacaifM  of  Appiicationa  for 
Permit 

The  following  applicants  have 
applied  for  a  ptermit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to-Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.): 

Applicant:  The  Field  Museimi. 
Chicago,  IL,  PRT-838179. 

The  applicant  r^uests  a  permit  to 
import  tissue  samples  from  Cuban 
solenodon  [Solenodon  cubanus)  and 
Haitian  solenodon  [Solenodon 
paradoKus)  from  the  collection  of  the 
Academia  de  Qencias  de  Cuba  for  the 
purpose  of  scientific  research.  This 
notice  covers  activities  conducted  by 
the  applicant  over  a  period  of  five  years. 

Applicant:  The  Field  Museum, 
Chicago,  IL,  PRT-838206. 

The  applicant  requests  a  permit  to  re- 
export scientific  specimens  of  the  red 
uakari  [Cacajao  oalvus)  borrowed  from 
the  Swedish  Museum  of  Natural  History 
for  purpose  of  scientific  research. 

Applicant  College  of  Veterinary 
Medicine,  University  of  Florida. 
Gainesville,  FL,  PRT-838219. 

The  applicant  requests  a  permit  to 
import  plasma  samples  taken  from 
captive-hatched  Galapagos  tortoise 
[Geochelone  nigra)  at  the  Charles 
Darwin  Research  Station,  Galapagos 
Islands,  Ecuador  for  the  purpose  of 
scientific  research. 

Applicant:  Field  Museum  of  Natural 
History,  Chicago,  IL,  PRT-838246. 

The  applicant  requests  a  permit  to 
import  sldn  and  skeletal  material  from 
eig^t  mouse  lemurs  (Microce6us  sp.) 
collected  firom  the  wild  for  the  purpose 
of  scientific  research  related  to 
taxonomic  studies. 

i4pp7icanf;  John  M.  La  Sala.  Seaford, 
NY  PRT-«38205. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
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dorcas)  culled  bpm  a  captive  herd 
maintained  unddi  the  management 
program  of  the  RiejpubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvived  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  [Director,  U.S.*  Fish  and 
WildlifiB  Servicej  OfBce  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  recepyed  by  meDiiector 
within  30  days  of  jthe  date  of  this 
publication.        ;: 

The  public  is  invited  tccomment  on 
the  following  apj^lication  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  amplication  was 
submitted  to  satiS^  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  US.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFF^  18). 

Applicant:  Neiir  College  of  the 
University  of  Sou&  Florida,  Division  of 
Social  Sciences.  Sarasota.  FL,  PRT- 
837923. 

Permit  Type:  Tiike  for  scientific 
research.  I ' 

Name  and  Nuimer  of  Animals: 
manatee  {Trichediis  manatus),  2 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  take  two  captive  manatees  for 
scientific  research  of  manatee  behavior 
including,  visual  acuity,  concept 
formation,  and  motor  imitation. 

Source  ofMaritfe  Mammals:  The 
research  involves!  two  captive  manatees 
housed  at  Mote  Marine  Laboratory, 
Sarasota,  FL.        i  j 

Period  ofActiv\tv:  Up  to  5  years  from 
issuance  date  of  mrmit,  if  issued. 

Applicant:  University  of  Florida, 
Department  of  Chemistry,  Gainesville, 
FL,  FRT-837797. 

Permit  Type:  Import  for  Scientific 
Research.  J 

Name  and  Nuinber  of  Animals:  polar 
bear  (Ursus  maritlmus],  5  samples. 

Summary  of  Activity  to  be 
Authorized:  The  {jpplicant  requests  a 
permit  to  import  ^^  punch  samples 
surplus  to  Canadiah  researchers'  studies 
for  the  purpose  of  scientific  research 
related  to  the  gene^c  evolution  of  polar 
bear. 

Source  ofMarir  i  Mammals:  Canada, 
as  described  abovil 

Period  of  Activity:  Up  to  5  years  fit)m 
issuance  date  of  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  f  Meral  Register,  the 
Office  of  Manageiient  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Sbientific  Advisors  for 
their  review.         [  I 

Applicant:  Deari  Calmer, 
WiUiamsport.  PA.  <'RT-838172 


The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-hunted  from  the  Viscount  Melville 
Sound  polar  bear  population.  Northwest 
Territories,  Canada  prior  to  April 
30,1994,  for  personal  use. 

Applicant:  Thomas  Cochran,  New 
Castle,  PA,  PRT-638178 

The  appUcant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Gulf  of  Boothia 
polar  bear  population.  Northwest 
Territories,  Canada  prior  to  April 
30,1994,  for  personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
appUcations,  or  requests  for  a  pubUc 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  WildUfe 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arhngton,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  within 
30  days  of  the  date  of  pubhcation  of  this 
notice.  Anyone  requesting  a  hearing 
shoidd  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  appUcation  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  January  9, 1998. 
MaryElIen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  98-994  Filed  1-14-98;  8:45  am) 

BILUNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  May  26, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  58,  Page  14438,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  John  Hoyer, 
BriUion,  WI.  for  a  permit  (PRT-826773) 
to  import  a  spori-hunted  polar  bear 
{Ursus  maritimus)  trophy,  taken  from 
the  Northern  Beaufori  Sea  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on 
December  23, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 


U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  10, 1997,  a  notice  was 
published  in  the  Federal  Roister,  Vol. 
62,  No.  197,  Page  53016,  that  an 
application  had  been  filed  with  the  Fish 
and  WildUfe  Service  by  the  University 
of  Alaska  Museiun,  Fairbanks,  AK  for  a 
permit  (PRT-832903)  to  import 
biological  specimens  of  polar  bear . 
{Ursus  maritimus),  walrus  {Odobenus 
rosmarus),  and  sea  otter  {Enhydra  lutris) 
for  the  puipose  of  scientific  research. 

Notice  is  hereby  given  that  on 
December  22, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  21, 1997,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62,  No.  203,  Page  54648,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Lawrence 
Epping,  Salem,  OR.  for  a  permit  (PRT- 
835236)  to  import  a  Sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
bom  the  Lancaster  Sound  population, 
Northwest  Territories,  Canada  prior  to 
April  30,  1994.  for  personal  use. 
Notice  is  hereby  given  that  on 
December  12, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
WildUfe  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  10, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  197,  Page  53016.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Randy  Deeter, 
Anchorage.  AK,  for  a  permit  (PRT- 
834963)  to  import  a  sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
from  the  Lancaster  Sound  population. 
Northwest  Territories,  Canada.  The  bear 
Mr.  Deeter  hunted  was  taken  from  the 
Southern  Beaufort  Sea  population.  The 
original  notice  was  incorrect. 

Notice  is  hereby  given  that  on 
December  16, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  10, 1997,  a  notice  was 
pubUshed  in  the  Federal  Register,  Vol. 
62,  No.  197.  Page  53016,  that  an 
appUcation  had  been  filed  with  the  Fish 
and  WildUfe  Service  by  Frederick 
Steudler,  Jr.,  Conestoga,  PA,  for  a  permit 
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(PRT-834952)  to  import  a  sport-hunted 
polar  bear  [Ursus  maritimus)  trophy, 
taken  from  the  McClintock  Channel 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
December  16, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  November  5,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  214,  Page  59876,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Madeline  Kay, 
Juniper  Hills,  CA.  for  a  permit  (PRT- 
835807)  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
from  the  Foxe  Basin  population, 
Northwest  Territories,  Canada  prior  to 
April  30, 1994,  for  personal  use. 

Notice  is  hereby  given  that  on  January 
6, 1998,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  fie  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  November  5, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  214,  Page  59876,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Clifford  Senter, 
Plaistow,  NH.  for  a  permit  (PRT- 
835809)  to  import  a  sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
from  the  Lancaster  Sound  population. 
Northwest  Territories,  Canada  prior  to 
April  30, 1994,  for  personal  use. 

Notice  is  hereby  given  that  on  January 
6, 1998,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703) 358-2281. 

Dated:  January  9, 1998. 
MaryEUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  9&-993  Filed  1-14-98;  8.45  am) 

BIUJNQCOOE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  in  Oregon; 
Notice  of  Reservation  Prociantation 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed 
approximately  4.41  acres  as  an  addition 
to  the  reservation  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  on 
December  19, 1997.  This  notice  is 
published  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
Affairs,  Division  of  Real  Estate  Services, 
MS-4510/MIB/Code  220, 1849  C  Street, 
N.W.,  Washington.  D.C.  20240. 
telephone  (202)  208-7737. 
SUPPLBIENTARY  INFORMATION:  A 
proclamation  was  issued  according  to 
the  Act  of  June  18. 1934  (48  Stat.  986; 
25  U.S.C.  467).  for  the  tract  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  for  the 
exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reservation  by  enrollment  or  tribal 
membership. 

Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians,  Douglas 
County,  Oregon 

The  following  described  real  property 
is  located  in  the  Southeast  quarter  of 
Section  6  and  the  Northeast  quarter  of 
Section  7,  Township  30  South,  Range  5 
West,  W.M.,  Douglas  County,  Oregon, 
and  contains  4.41  acres,  more  or  less, 
according  to  plat  94-26163  filed  in 
Douglas  County,  Oregon,  on  December 
20, 1994. 

Parcel  2  of  Land  Partition  No.  1994- 
113,  Partition  Plat  Records  of  Douglas 
County,  Oregon,  together  with  an 
easement  30  feet  in  width,  for  road  and 
utilities,  as  set  out  on  Land  Partition  No. 
1994-113  and  as  reserved  by 
instrument,  Recorder's  No.  95-6143, 
Records  of  Douglas  County,  Oregon. 

Title  to  the  land  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads  and 
highways,  for  public  utilities  ahd  for 
railroads  and  pipelines  and  any  other 
right-of-way  or  reservation  of  record. 

Dated:  December  19. 1997. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  98-975  Filed  1-14-98;  8:45  am) 
BNJJNQ  OOOE  4314MB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  Cow  Creek  Band  of 
Umpqua  TrU>e  of  Indians  in  Oregon; 
Notice  of  Reservation  Proclamatk>n 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed 
approximately  17.46  acres,  more  or  less, 
as  an  addition  to  the  reservation  of  the 
Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians  on  December  19, 1997.  This 
notice  is  pubUshed  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary-r 
Indian  Affairs  by  209  DM  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
Affairs,  Chief,  Division  of  Real  Estate 
Services.  MS-4510/MIB/Code  220, 1849 
C  Street.  N.W..  Washington.  D.C.  20240, 
telephone  (202)  208-7737. 
SUPPUEMENTARY  INFORMATION:  A 
proclamation  was  issued  according  to 
the  Act  of  June  18, 1934  (48  Stat.  986; 
25  U.S.C.  467),  for  the  tract  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  for  the 
exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reservation  by  enrollment  or  tribal 
membership. 

Reservation  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians,  Douglas 
County,  Oregon 

The  following  described  real  property 
is  located  in  the  Southwest  quarter  of 
Section  22  and  the  Northwest  quarter  of 
Section  27,  Township  30  South,  Range 
5  West,  Willamette  Meridian,  Douglas 
County,  Oregon. 

Beginning  at  a  Vb  inch  iron  rod  that 
bears  South  86'07'39"  East  17.65  feet 
from  the  section  comer  common  to 
Section  21,  22,  27,  and  28,  Township  30 
South,  Range  5  West,  Willamette 
meridian,  Douglas  County,  Oregon; 
thence  South  86°07'39"  East  219.44  feet 
to  a  V4  inch  iron  pipe;  thence  South 
82''38'46"  East  392.92  feet  to  a  Vb  inch 
iron  rod;  thence  South  41''03'06"  East 
577.66  feet  to  a  point  marked  by  a  fence 
comer  post;  thence  North  62''45'17"  East 
409.48  feet  to  a  point  located  in  the 
center  of  Canyon  Creek;  thence  along 
said  center  of  Canyon  Creek  North 
15"'20'21"  West  128.62  feet  to  a  point; 
thence  continuing  along  said  center  of 
Canyon  Creek  North  24°13'21"  West 
305.60  feet  to  a  point;  thence  continuing 
along  said  center  of  Canyon  Creek  North 
g«49'21"  West  491.28  feet  more  or  less 
to  a  point  in  the  center  of  the  South 
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Umpqua  Riverk  thence  along  said  center 
of  the  South  Uinpqua  River  North 
ez'SS'lO"  We^  470.14  feet  to  a  point: 
thence  contin  i^ing  along  said  center  of 
the  South  Umjiiqua  River  north 
/S'-Ze'DO"  We«  108.67  feet  to  a  point; 
thence  leaving  said  center  of  the  South 
Umpqua  River  ^d  running  South 
4»50'21"  Westj  621.98  feet  to  a  Ve  inch 
iron  rod;  then^  North  89'*28'50"  West 
513.13  feet  to  ja  %  inch  iron  rod  located 
on  the  easterly  right-of-way  of  County 
Road  Number  35;  thence  along  said 
easterly  right-of-way  South  0''42'17" 
West  160.66  fMt  to  the  point  of 
beginning.  Containing  17.46  acres,  more 
or  less.  J 

Title  to  the  l^nd  described  above  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads  and 
highways,  for  pubUc  utilities  and  for 
railroads  and  pipelines  and  any  other 
rights-of-way  6i  reservations  of  record. 

Dated:  December  19, 1997. 
Kevin  Cover, 

Assistant  SecretMy-^ndian  Affairs. 
(FR  Doc.  98-976!  filed  1-14-98;  8:45  am] 
MUJNG  OOOE  4310t^^ 


DEPARTMENt  6f  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-260-1030-2f«4 1A1 

Requeet  Ibr  Emergency  Clearance  of 
an  Information  Collection  Relating  to 
Wild  Horsee  and  Bunroe 

agency:  Bureau  of  Land  Management, 
hiterior. 

action:  Notice  ^d  request  for 
comments. 


summary:  In  ao 
Paperwork  Red 
Bureau  of  Land 
announces  that 
emergency  appi 


Drdance  with  the 
ion  Act  of  1995,  the 
lagement  (BLM) 

ve  have  requested 
-    ..  i^val  from  the  Office  of 
Management  anid  Budget  (OMB)  by 
Jaquary  30, 19981  to  collect  informaUon 
relating  to  certain  wild  horses  and 
burros.  The  BUiji^  needs  this  information 
to  issue  title  to  adopters  of  vdld  horses 
and  burros  since  1992  who  have  not  yet 
received  title  to  the  animals.  We  do  not 
anticipate  that  oollecting  this 
information  will  extend  beyond  the  180- 
day  maximum  permitted  by  statute. 
DATES:  Comments  on  the  request  for 
emergency  cleanaince  should  be  sent  as 
soon  as  possible.  Comments  on  the 
proposed  coUectiion  must  be  received  by 
January  30, 1990J  to  be  assured  of 
consideration. 

ADDRESSES:  Mail  comments  on  the 
request  for  emergency  clearance  directly 
to  the  Office  of  Mlanagement  and 


Budget,  hiterior  Department  Desk 
Officer  (1004-NEW),  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503.  Please  send  a 
copy  of  your  comments  to  the  Bureau  of 
Land  Management  Information 
Clearance  Officer  (WO-630),  1849  C  St., 
N.W.,  Mail  Stop  401  LS,  Washington, 
D.C.  20240. 

POR  FURTHER  INFORMATKM  CONTACT: 
Carole  Smith,  (202)  452-0367,  from 
whom  a  copy  of  the  proposed 
emergency  collection  is  available. 
NATURE  OF  COMMENTS:  We  specifically 
request  your  comments  on  the  proposed 
collection  in  relation  to  the  following: 

(1)  Whether  the  collection  of 
information  is  necessary  for  BLM's 
proper  fimctionmg,  including  whether 
or  not  the  information  will  have 

practical  utiUty; 

(2)  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  informationr 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  using  the 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 
SUPPLEMENTARY  INFORMATION:  The  Wild, 
Free-Roaming  Horse  and  Burro  Act  of 
December  15, 1971,  as  amended,  places 
these  animals  under  BLM's  management 
and  protection.  BLM  must  manage  these 
animals  so  as  to  achieve  and  maintain 

a  thriving,  natural  ecological  balance  on 
the  pubUc  lands.  Maintaining  the 
balance  requires  removing  excess 
animals  from  the  range  and  offering 
healthy  animals  for  adoption.  These 
animals  go  to  individuals  who  are 
qualified  to  provide  humane  care  and 
proper  treatment.  If  these  individuals 
demonstrate  proper  treatment  and  care 
for  1  year,  BLM  may  grant  title  to  not 
more  than  four  animals  per  year  to  these 
individuals. 

The  regulations  at  43  CFR  4750.5 
require  BLM  to  issue  titles  alter  1  year 
to  adopters  who  have  held  the  animals 
for  a  year  and  have  compUed  with  all 
applicable  requirements.  Since  1992, 
about  2,500  individuals  have  adopted 
about  4,000  horses  but  do  not  have  title 
to  them.  Untitled  animals  are  Federal 
property  and  subject  to  BLM's 
jurisdiction  and  oversight.  This 
information  collection  would  assist 
these  adopters  in  getting  title  to  Jhe 
animals. 

The  collection  would  be  conducted  as 
follows:  BLM  would  send  registered 
letters  to  the  approximately  2,500 
adopters  at  their  addresses  of  record 


during  the  first  week  of  February  1998. 
Respondents  would  be  asked  to  verify 
preprinted  information  about  each  horse 
or  burro  as  accurate  or  to  correct  it  and 
would  give  information  about  what 
happened  to  the  horse  or  burro  and 
where  it  is  currently  located.  Those 
individuals  who  still  have  their  horses 
would  be  asked  to  title  them  by 
submitting  an  application  for  title.  The 
appUcation  requests  information  about 
the  animal(s)  and  the  adopter's  name 
and  address  and  also  requires  a  certified 
statement  from  a  veterinarian  or  other 
animal  professional  that  the  animal  or 
animals  were  properly  cared  for  and  in 
good  health.  We  expect  a  30%  to  35% 
response  rate  to  this  mailing. 
Individuals  who  did  not  respond  but  for 
whom  letters  were  not  returned  by  the 
Postal  Service  would  receive  a  second 
letter,  sent  by  regular  mail. 

The  time  for  reading  the  letter  and 
preprinted  information,  verifying  and 
supplying  data  and  getting  a 
certification  as  to  the  health  of  the 
animal  or  animals  is  estimated  at  1 
hour,  15  minutes  per  response.  This 
time  includes  45  minutes  for  the 
adopter  to  fill  in  the  required 
information  and  30  minutes  for  the 
veterinarian  or  other  applicable 
individual  to  search  his  or  her  records 
and  certify  that  the  animals  were 
humanely  treated  and  cared  for. 

The  BLM  needs  this  information  in 
advance  of  the  time  frames  required  by 
a  regular  information  collection  in  order 
to  meet  its  data  needs  and  to  comply 
with  a  settlement  in  Fund  for  the 
Animals  and  Animal  Protection  League, 
Inc.  V.  Shea.  The  terms  of  the  settlement 
agreement  in  this  lawsuit  require  BLM 
to  get  OMB  approval  for  two  forms 
relating  to  maintenance  and  care  and 
titling  of  wild  horses  and  burros.  The 
titling  effort  associated  with  this 
collection  will  assist  in  meeting  the 
terms  and  intent  of  the  settlement 
agreement. 

Dated:  January  9, 1998. 
Carole  Smith, 

Bureau  of  Land  Management  Information 
Collection  Officer. 

IFR  Doc.  98-1011  Filed  1-14-98;  8:45  an] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Und  Management 
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AQBiICY:  Bureau  of  Land  Manaeement. 
Utah.  * 

action:  Notice  of  Adoption/Notice  of 
Availabihty  of  Record  of  Decision. 
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summary:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  plans  to  adopt  the 
Final  Environmental  Impact  Statement 
(FEIS)  addressing  oil  and  gas  leasing  for 
lands  within  Duchesne  and  Wasatch 
Counties,  Utah,  upon  the  Ashley  and 
Uinta  National  Forests  and  of  the 
availability  of  the  BLM's  Record  of 
Decision  (ROD). 

DATES:  The  public  has  30  days  from  the 
date  of  this  notice  to  appeal  this 
decision  in  accordance  with  the 
instructions  provided  in  this  Notice. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  a  Final  Environmental 
Impact  Statement  (FEIS)  addressing  oil 
and  gas  leasing  for  lands  within     — 
Duchesne  and  Wasatch  Counties  upon 
the  Ashley  and  Uinta  National  Forests 
has  been  prepared  by  the  U.S.  Forest 
Service  (USES)  and  BLM.  National  and 
local  agreements  between  the  two 
agencies  identified  the  USES  as  the  lead 
agency  for  preparing  the  analysis  with 
BLM  participating  as  a  cooperating 
agency  as  described  in  40  CFR  1501.6. 

The  FEIS  addresses  the  potential 
impacts  of  leasing  on  lands  within  the 
Ashley  and  Uinta  National  Forests  and 
identifies  which  areas  are  available  for 
leasing  and  any  stipulations  that  will  be 
attached  to  leases.  The  two  Forest 
Service  Plans  have  been  amended  to  be 
consistent  with  the  decisions  reached  in 
the  ROD.  The  Mineral  Leasing  Act  on 
1920,  as  amended,  provides  the 
Secretary  of  the  Interior  the  authority  to 
issue  oil  and  gas  leases  on  lands  where 
the  oil  and  gas  rights  are  held  by  the 
Federal  Government.  This  authority  has 
been  delegated  to  the  BLM.  The  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987  requires  BLM  to  obtain  the 
consent  of  the  Secretary  of  Agricultiu* 
before  issuing  oil  and  gas  leases  on 
National  Forest  System  lands.  Authority 
to  consent  has  been  delegated  to  Forest 
Supervisors. 

In  accordance  with  40  CFR  1506.3(c). 
BLM  is  adopting  the  FEIS  for  the 
purpose  of  issuing  oil  and  gas  leases 
withia Duchesne  and  Wasatch  Counties 
of  the  Ashley  and  Uinta  National 
Forests.  BLM  actively  participated  in 
the  preparation  of  the  Draft  and  Final 
EIS's  and  independently  reviewed  each 
document.  Department  of  the  Interior,  as 
well  as  public  comments  and  concerns, 
have  been  satisfactorily  addressed  in  the 
FEIS.  The  FEIS  complies  with  NEPA 
and  meets  the  requirements  of  the 
regulations  for  implementing  the     . 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  CFR  part  1600).  BLM's 
preferred  alternative  is  Alternative  3  as 


described  in  the  FEIS  (the  USES 
preferred  alternative). 

Copies  of  the  FEIS  are  available  firom 
the  Ashley  National  Forest,  355  North 
Vernal  Avenue,  Vernal,  Utah,  84078, 
and  Uinta  National  Forest,  100  West  88 
North,  Provo,  Utah,  84601.  Public 
reading  copies  are  available  at  the 
following  BLM  locations:  Utah  State 
Office,  324  South  State  Street,  Sah  Lake 
aty,  Utah  84111,  and  Vernal  District 
Office,  170  South  500  East,  Vernal, 
Utah,  84078. 

This  decision  may  be  appealed  to  the 
Interior  Board  of  Land  Appeals,  Office 
of  the  Secretary,  in  acconlance  with  the 
regulations  in  43  CFR  part  4.  The 
Appellant  has  the  biuden  of  showing 
the  decision  appealed  from  is  in  error. 
If  you  wish  to  file  a  petition  for  a  stay 
of  the  effectiveness  of  this  decision 
diuing  the  time  your  appeal  is  being 
reviewed  by  the  Board,  the  petition  for 
stay  must  accompany  your  notice  of 
appeal.  If  you  request  a  stay,  you  have 
the  burden  of  proof  to  demonstrate  that 
a  stay  should  be  granted. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Fonts,  Biueau  of  Land  Management, 
Utah  State  Office,  P.O.  Box  45155,  Salt 
Lake  City,  Utah,  84145-0155,  phone 
number  801-539-4044  or  Jerry  Kenczka, 
Bureau  of  Land  Management,  Vernal 
District  Office,  170  South  500  East, 
Vernal,  Utah,  84078,  phone  number 
435-781-4494. 

Dated:  January  8, 1998. 
G.  William  Lamb, 
State  Director. 
(FR  Doc.  98-1014  Filed  1-14-98;  8:45  am) 

BILLING  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-«1 0-08-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
February  20. 1998  at  the  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
1474  Rodeo  Road,  Santa  Fe,  New 
Mexico. 


The  agenda  for  the  RAC  meeting  will 
include  a  video  conference  in  the 
morning  with  the  Secretary  of  the 
Interior  and  the  Director  of  the  Biueau 
of  Land  Management  on  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  and  RAC  success 
stories.  (Other  RACs  in  other  States  will 
also  be  included  in  the  video 
conference).  Additional  agenda  hem  in 
the  afternoon  include  a  briefinglbn  (1) 
Implementation  of  the  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing,  (2)  the  Southwest 
Strategy  and  (3)  the  Automated  Lands 
Minerals  Records  System  (ALMRS). 

The  meeting  will  begin  on  February 
20, 1998  at  8:30  a.m.  "Hie  meeting  is 
open  to  the  public.  The  time  for  the 
public  to  address  the  RAC  is  on  the 
Friday,  Febniary  20, 1998,  from  3:00 
p.m.  to  4:00  p.m.  The  RAC  may  reduce 
or  extend  the  end  time  of  4:00  p.m. 
depending  on  the  number  of  people 
wishing  to  address  the  RAC.  The  length 
of  time  available  for  each  person  to 
address  the  RAC  will  be  established  at 
the  start  of  the  public  comment  period 
and  will  depend  on  how  many  people 
there  are  that  wish  to  address  the  RAC. 
At  the  completion  of  the  pubUc 
comments  the  RAC  may  continue 
discussion  on  its  Agenda  items.  The 
meeting  on  Febniary  20, 1998,  will  be 
from  8:30  a.m.  to  4:00  p.m.  The  end 
time  of  4:00  p.m.  for  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Armstrong,  New  Mexico  State 
Office,  Planning  and  Policy  Team, 
Bureau  of  Land  Management,  1474 
Rodeo  Road.  P.O.  Box  27115.  Santa  Fe, 
New  Mexico  87502-0115,  telephone 
(505) 438-7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  January  9, 1998 
Richard  A.  Whitley, 
Deputy  State  Director. 
[FR  Doc.  9.&-1015  Filed  1-14-98: 8:45  am] 
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DEPARTMENT  6F  THE  INTERIOR 

Bureau  of  Land  Management 
[wo-ioo-oB-iaao-mq 

Uae  of  Sciencejtor  Improving 
Management  o^  Public  Landa  and 
Reaourcea 


AGENCY: 

Interior 

ACTION:  Anno 

meeting. 


Bureauj  |>f  Land  Management, 
iment  of  public 


tundei 


SUMMARY:  The  Btii«au  of  Land 
Management  (BtM)  will  conduct  a 
public  meeting  Oti  the  use  of  science  for 
improving  the  management  of  the 
Nation's  public  lands  and  resources. 
The  public  meeting  will  focus  on 
science  in  support  of  rangeland 
ecosystem  management.  The  purposes 
of  the  pubUc  meeting  are  to  discuss 
BLM's  current  use  of  available  scientific 
knowledge  and  information  and  to 
obtain  pubUc  vidws  on  current  and 
future  research  needs  and  on  desirable 
science  initiativ^f .  The  public  meeting 
is  pari  of  an  ongblng  effori  to  base 
decisions  concerning  the  conservation 
and  use  of  our  public  lands  and 
resources  on  the  best  available  science. 
DATES:  BLM  wrill  hold  the  public 
meeting  on  January  26, 1998,  from  9:00 
a.m.  to  3:00  p.m.  local  time. 

Submit  written  comments  no  later 
than  close  of  business  January  30, 1998. 
ADDRESSES:  BLM  will  hold  the  pubUc 
meeting  in  Room  7000-B  of  the 
Department  of  the  Interior  Building, 
1849  C  Street.  NW.  Washington,  DC. 

Send  written  coinments  to  Bureau  of 
Land  Managemem,  WO-100, 1849  C 
Street,  NW,  Washington.  DC  20240.  See 
SUPPLEMBITARY  HllK>RMATION  secUon  for 
electronic  access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Van  Haveren,  (303)  236-0161,  or 
John  Haugh.  (202)  452-5071. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  tbo  Federal  taformation 
Relay  Service  at  1,4800-877-8339 
between  8:00  a.mj  and  8:00  p.m.  Eastern 
time,  Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
I.  Public  Meeting 

In  an  effort  to  ensure  that  BLM  bases 
its  resource  management  decisions  on 
the  best  available  science,  BLM  is 
conducting  a  publ^p  meeting  on  the  use 
of  science  for  improving  the 
management  of  Africa's  public  lands 
and  resources.  BLM  believes  that  a 


public  meeting  wi 
interactive  exch 


facilitate  the 
of  ideas  among  the 


attending  interested  parties  and  BLM. 
The  public  meeting  is  not  intended  to 
seek  or  obtain  a  consensus  on  any 
particular  issue.  BLM  expects  the 
parties  to  include  representatives  of 
Federal,  State,  and  local  government 
agencies;  universities;  private  research 
entities;  and  interested  individuals. 

The  specific  purposes  of  the  public 
meeting  are  to— 

•  Discuss  BLM's  current  use  of 
available  scientific  knowledge  and 
information,  that  is,  what  information  is 

■    BLM  ciurently  appl)ring  and  how  does 
it  enter  into  decision-making  processes; 

•  Discuss  current  and  future  research 
needs,  including  whether  ongoing 
research  activities  should  be  adjusted  to 
meet  changing  needs  and  how  to 
anticipate  future  research  needs;  and 

•  Discuss  the  need  for  additional 
science  initiatives. 

The  pubUc  meeting  will  be  conducted 
as  follows:  A  BLM  representative  will 
give  a  1 5-minute  siunmary  that 
describes  ciurent  and  planned  research 
activities.  After  the  summary,  the  BLM 
representative  will  lead  an  interactive 
discussion.  If  time  remains,  participants 
will  have  an  opportunity  to  make 
closing  remarks.  BLM  will  make  a 
transcript  of  the  public  meeting  and  will 
make  the  transcript  available  to 
interested  parties  who  contact  one  of  the 
individuals  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  Public  Conunent  Proceduics 

Participation  in  the  public  meeting  is 
not  a  prerequisite  for  submittal  of 
written  comments.  BLM  invites  written 
comments  from  all  interested  parties. 
Your  written  comments  should  be 
specific  and  explain  the  reason  for  any 
recommendation.  BLM  appreciates  any 
and  all  comments,  but  those  most  useful 
and  likely  to  influence  decisions  on 
BLM's  use  of  science  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analyses  of 
appUcable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments,  where 
practicable.  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 


to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  yoiu- 
comment.  We  will  honor  yoiu-  wish  to 
the  extent  allowed  by  law.  All 
submissions  fiom  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
released  In  their  entirety,  including 
names  and  addresses  (or  e-mail 
addresses). 

Electronic  Access  and  Filing  Address: 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
bvanhaveOblm.gov.  Please  submit 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  or  encrypticm. 
Please  include  the  identifier  "Science" 
in  the  subject  of  your  message  and  your 
name  and  address  in  the  body  of  your 
message. 

Dated:  lanuaiy  9, 1998. 
Tom  Fry, 

Acting  Director.  Bureau  of  Land  Management 
(FR  Doc.  98-1034  Filed  1-14-98;  8:45  am) 
MUJNQ  COOE  4S10-M-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
PO-010-6700-10;  IDI-3178q 

Notice  of  Realty  Action;  Recreation 
and  Putjiic  Purpoeea  (RAPP)  Act 
Ciaaaification  in  Boiae  County.  Idaho 

AOBKCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Classification  for  recreation  and 
public  purposes  lease  with  option  for 
conveyance  of  public  land  in  Boise 
County. 


SUMMARY:  The  following  public  lands 
adjacent  to  the  community  of  Idaho 
City,  Boise  County,  Idaho  have  been 
examined  and  found  suitable  for  lease 
with  an  option  for  sale  upon  proper 
development  as  a  public  park  imder  the 
provisions  of  the  Recreation  and  PubUc 
Purposes  Act,  as  amended  (43  U.S.C 
869  et  seq.): 

Boise  Meridian,  Idaho 

T.  6  N.,  R.  5  E.,  section  26;  Lots  10  and  14, 
part  of  Lot  13,  and  NEV4SEV4. 
Containing  56.93  acres  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Piuposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  Any  adverse  comments  will  be 
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reviewed  by  the  District  Manager.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  and 
the  land  leased  to  the  City  of  Idaho  City 
for  a  public  park. 

EFFECTIVE  DATES:  The  segregation  is 
effective  January  15, 1998.  The 
classification  will  be  effective  March  16, 
1998. 

DATES:  Comments  must  be  submitted  on 
or  before  March  2, 1998. 
ADDRESSES:  Comments  concerning  the 
classification,  lease  or  conveyance 
should  be  sent  to:  Area  Manager, 
Cascade  Resource  Area,  3948 
Development  Ave.,  Boise,  ID  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Effie  Schultsmeier.  Cascade  Area  Realty 
Specialist,  (208)  384-3357. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  in  response  to  an  application 
by  the  City  of  Idaho  City  for  a  public 
park.  The  lands  are  not  needed  for 
Federal  purposes  and  are  needed  by  the 
City  for  a  public  park.  Lease  of  the  lands 
will  not  be  authorized  until  after  the 
classification  becomes  effective.  Lease 
of  the  lands  for  recreational  or  public 
purpose  use  would  be  in  the  public 
interest,  and  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein.  Lease  of  the  lands 
will  not  be  authorized  until  after  the 
classification  becomes  effective. 
Steven  W.  Moore, 

Acting  Cascade  Area  Manager. 

|FR  Doc.  98-1012  Filed  1-14-98;  8:45  ami 

BltUNO  CODE  4310-GQ-M 


DEPARTMENT  OF  THE  INTERIOR 

Draft  General  Management  Plan/ 
Environmental  Impact  Statement  for 
Oregon  Caves  National  Monument, 
Oregon 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  availability  of  draft 
Environmental  Impact  Statement. 


SUMMARY:  This  notice  aimounces  the 
availability  of  a  draft  general 
management  plan  (GMP)  and 
environmental  impact  statement  (EIS) 
for  Oregon  Caves  National  Monument, 
Oregon.  This  notice  also  announces 
public  open  houses  for  the  purpose  of 
receiving  comments  on  the  draft 
document.  All  comments  received  will 
become  part  of  the  public  record  and 
copies  of  comments,  including  names, 
addresses  and  telephone  numbers 
provided  by  respondents,  may  be 
released  for  public  inspection. 
DATES:  Comments  on  the  draft  GMP/EIS 
should  be  received  no  later  than  March 
13, 1998.  Public  meetings  will  be  held 
as  follows: 

February  9, 1998,  trom  2:00  to  4:00  p.m. 
and  from  7:00  to  9:00  p.m.  at  the 
Illinois  Valley  Senior  Center,  520  East 
River  Street,  Cave  Junction,  OR;  and 
February  10.  1998,  horn  2:00  to  4:00 
p.m.  and  from  7:00  to  9:00  p.m.  at  the 
Grants  Pass  City  Council  Chambers, 
101  NW  "A"  Street,  Grants  Pass.  OR. 
ADDRESSES:  Comments  on  the  draft 
GMP/EIS  should  be  sent  to  the 
Superintendent,  Oregon  Caves  Nationrial 
Monument,  19000  Caves  Highway,  Cave 
Junction.  OR  97523.  Public  reading 
copies  of  the  draft  GMP/EIS  will  be 
available  for  review  at  the  following 
locations,  as  well  as  other  local  libraries 
around  the  Oregon  Caves  National 
Monument  area:  Office  of  Public  Affairs, 
National  Park  Service,  Department  of 
the  Interior,  18th  and  C  Streets,  NW, 
Washington,  DC  20240,  telephone:  (202) 
208-6843;  Columbia  Cascades  Support 
Office,  National  Park  Service,  Room 
650.  909  First  Avenue,  Seattle,  WA 
98104-1060,  telephone:  (206)  220-4154; 
Oregon  Caves  National  Monument, 
19000  Caves  Highway,  Cave  Junction, 
OR  97523,  telephone:  (541)  592-2100; 
Office  of  Public  Affairs,  National  Park 
Service,  Pacific  West  Region,  600 
Harrison  Street.  Suite  600,  San 
Francisco.  CA  94107-1372.  telephone: 
(415)  427-1300;  Technical  Information 
Center,  National  Park  Service,  Denver 
Service  Center.  12795  W.  Alameda 
Parkway,  Denver,  CO  80225-0287. 
telephone:  (303)  969-2534;  Portland 
Public  Library,  801  SW.  10th  Avenue. 
Portland,  OR  97205  ,  telephone:  (503) 
248-5123. 

SUPPLEMENTARY  INFORMATION:  This  draft 
GMP/EIS  describes  and  analyzes  the 
environmental  consequences  of  four 
alternative  strategies  for  guiding  future 
management  of  the  national  monument. 
The  major  subject  areas  are  natural  and 
cultural  resources,  visitor  services,  and 
park  management  and  operations. 
Alternative  A  is  the  "no  action" 
alternative,  which  means  a  continuation 


of  the  existing  policies  and  programs. 
Alternative  B  is  the  "minimum 
'requirements"  alternative  and  describes 
those  minimum  actions  that  are 
required  for  the  safe  and  effective 
operation  of  the  park.  Included  is  a 
3,310-acre  protected  area  within 
adjacent  National  Forest  lands  to  protect 
cave  ecology  and  the  public  wate; 
supply.  Alternative  C  (the  proposed 
action  and  preferred  alternative) 
emphasizes  enhanced  protection  of  the 
monument  resources  and  visitor 
experiences  through  park-led  cave  tours, 
an  on-site  visitor  center  in  an  adaptively 
reused  historic  building,  establishment 
of  a  caves  reservation  system,  and 
enhancement  of  non-motorized  trails  in 
a  protected  forest  setting.  It  also 
provides  for  increased  protection  of  the 
cave  hydrology,  surface  forest 
environment,  and  public  water  supply 
through  a  3.310-acre  addition  to  the 
monument  from  adjacent  National 
Forest  lands.  Alternative  D  emphasizes 
increased  visitor  services  and  recreation 
op{>ortunities  combined  with  increased 
watershed  protection.  A  2,373-acre 
addition  and  a  937-acre  protected  area 
are  also  part  of  the  alternative.  The  draft 
EIS  evaluates  the  potential 
environmental  impacts  associated  with 
the  strategies  comprising  the  four 
alternatives.  The  official  responsible  for 
a  decision  on  the  proposed  action  is  the 
Regional  Director,  Pacific  West  Region, 
National  Park  Service. 

Dated:  January  8, 1998. 
Charlotte  A.  Munson, 

Acting  Superintendent,  Columbia  Cascades 

Support  Office. 

[PR  Doc.  98-1018  Filed  1-14-98;  8:45  am) 

BaUNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Glen  Echo  Park  Management  Plan/ 
Environmental  Assessment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  scoping  meeting/open 
house  for  the  Glen  Echo  Park 
Management  Plan/Environmental 
Assessment. 

SUMMARY:  This  notice  announces  an 
upcoming  scoping  meeting/open  house 
for  the  Glen  Echo  Park  Management 
Plan  and  the  intent  to  publish  an 
environmental  assessment  in 
association  with  the  management  plan. 
DATE  AND  TIME:  Tuesday,  February  3, 
1998,  from  7:00  to  9:00  p.m. 
ADDRESSES:  Clara  Barton  Community 
Center,  7425  MacArthur  Boulevard, 
Cabin  John,  Maryland. 
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The  piupose  $f  the  scoping  meeting/ 
open  house  is  to  describe  the 
management  planning  effort  for  Glen 
Echo  Park  and  to  solicit  concerns  about 
future  management  of  the  park.  Thiou^ 
a  woricshop  fbrdiat  the  meeting  will 
provide  an  overview  of  the  planning 
effort  and  an  opi»rtunity  for  the  public 
to  discuss  their  concerns  with  paik  staff 
and  provide  verbal  and  written 
comments. 

We  encourage  til  who  have  an 
interest  in  the  park's  future  to  attend  or 
to  contact  the  Paik  Superintendent  by 
letter  or  telephone,  at  George 
Washington  Meiflorial  Parkway,  c/o 
Turicey  Rim  Park*  McLean,  Virginia 
22101,  telephone  number:  703-285- 
2600. 

Dated:  January  ti.  [1998. 
Andray  F.  rallmii^j 

Superintendent.  Gforge  Washington 
Memorial  Parkway. 

[FR  Doa  98-1017  Mled  1-14-98;  8:45  am] 

BajJNQ  CODE  4810.7sii 


DEPARTMENT  OF  INTERIOR 

Keweenew  Natioiial  Historical  Park 
Adviaory  Commiasion  Meeting 

agency:  NaUonaj  park  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimoimces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
DATES:  February  24, 1998;  8:30  a.m. 
until  4:30  p.m.    { I 
ADDRESSES:  Kew^naw  National 
Historical  Park  HMdquarters,  100  Red 
Jacket  Road  (2nd  ifloor),  Calumet, 
Michigan  49913-13471. 

The  Chairman's  welcome;  minutes  of 
the  previous  meeting;  update  on  the 
general  managemjetit  plan;  update  on 
park  activities;  old  business;  new 
business;  next  mcUting  date; 
adjournment.  Thisj  meeting  is  open  to 
the  public. 

FOR  FURTHER  rNFOFMATION  CONTACT: 
Superintendent,  Keweenaw  National 
Historical  Park,  Frank  C.  Fiala,  P.O.  Box 
471.  Calumet,  Mictiigan  49913-0471, 
906-337-3168. 

SUPPLEMENTARY  iMRORMATION:  The 
Keweenaw  Nationd  Historical  Park  was 
established  by  Pu^ic  Law  102-543  on 
October  27, 1992.  i 

Dated:  January  7, 
William  W.SdwnkJ 
Regional  Director,  Midwest  Begion. 
[FR  Doc.  98-1019  FU^d  1-14-98: 8:45  am) 
■UMQ  CODE  4310-4»^ 


r  7. 1698 

Bnkjj 
T,  Midm 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMUgation  332-388] 

hnplicatlona  for  U.S.  Trade  and 
CompeMMweiieaa  of  a  Broed-Baaed 
Coneumption  Tax 

AGENCY:  United  States  International 
Trade  Commission 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 


EFFECTIVE  DATE:  January  8, 1998. 
SIMMARY:  Following  receipt  on 
December  15. 1997,  of  a  request  from 
the  House  Committee  on  Ways  and 
Means  (Committee),  the  Commission 
instituted  investigation  No.  332-389. 
Implications  for  U.S.  Trade  and 
Competitiveness  of  a  Broad-based 
Consumption  Tax,  under  section  332(g) 
of  tfie  Tariff  Act  of  1930  (19  U.S.C 
1332(g)). 

FOR  FURTHER  INFORMATION:  Information 
on  economic  aspects  of  the  investigation 
may  be  obtained  from  Hugh  Arce,  Office 
of Economics  (202-205-3234)  or 
William  Donnelly,  Office  of  Economics 
(202-205-3223).  and  on  legal  aspects, 
firom  William  Gearhart,  Office  of  the 
General  Coimsel  (202-205-3091).  The 
media  should  contact  Margaret 
O'Laughlin,  Office  of  External  Relations 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

Background 

The  Conunittee's  letter  noted  that 
there  are  several  proposals  to 
significantly  reform  the  current  U.S. 
income  tax  system,  including  many  that 
can  be  characterized  as  consimiption 
taxes.  Examples  noted  in  the  letter 
include  a  flat  tax,  a  national  retail  sales 
tax.  and  a  value-added  tax.  It  noted  that 
a  niunber  of  studies  have  examined  the 
effects  of  consumption-based  taxes  on 
international  trade  and  foimd  a  wide 
range  of  effects  on  investment,  imports, 
and  exports,  depending  upon  how  the 
consumption  tax  is  structured. 

As  requested  by  the  Committee,  the 
Commission  in  its  report  on  the 
investigation  will  provide  an  analysis  of 
the  implications  for  U.S.  trade  and 
competitiveness  of  replacing  the  ciurent 
income  tax  system  with  a  broad-based 
consumption  tax.  The  Commission  will 
also  analyze  various  cons\unption  tax 
proposals  such  as  those  noted  above.  In 
addition,  the  Commission  will  provide 
a  review  of  current  economic  analyses 
on  this  topic,  and  a  discussion  of  the 
key  technical  issues  that  can 


significantiy  affect  the  relationship 
between  tax  policy  and  international 
trade. 

The  Commission  will  provide  its 
report  by  June  15 .  1998. 

Publk  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  hearing  room.  500  E  Street. 
SW.  Washington.  DC  20436,  beginning 
at  9:30  a.m.  on  March  5, 1998.  All 
persons  have  the  right  to  appear  by 
coimsel  or  in  person  to  present 
information  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street,  SW.  Washington.  DC  20436  no 
later  than  COB.  February  26. 1998. 
Prehearing  statements  should  be  filed 
not  later  than  COB  February  26. 1998. 
Any  posthearing  submissions  must  be 
filed  not  later  than  COB  March  19. 1998. 

In  the  event  that,  as  of  COB  March  4. 
1998,  no  witnesses  have  filed  a  request 
to  appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-1816)  alter 
March  4. 1998.  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  (one  original 
and  14  copies)  concerning  the  matters  to 
be  addressed  in  the  report.  Commercial 
or  financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidentid  Business 
Information"  at  the  top.  (Generally, 
submission  of  separate  confidential  and 
public  versions  of  the  submission  would 
be  appropriate.)  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procediu*  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
March  19, 1998.  All  submissions  should 
be  addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Stiwt  SW,  Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
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should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

By  order  of  the  Commission. 
Issued:  January  9, 1998. 
DoniM  R.  Koehnke, 

Secretary. 

(FR  Doc.  98-966  Filed  1-14-98;  8:45  am) 

BILUNQ  C006  TWO-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigation  No.  753-TA-35] 

Steel  Wire  Rope  From  Thailand 

agency:  United  States  hitemational 
Trade  Commission. 
ACTION:  Initiation  and  scheduHng  of  a 
countervailing  duty  investigation. 

SUMMARY;  The  Commission  hereby  gives 
notice  of  the  initiation  of  countervailing 
duty  investigation  No.  753-TA-35 
under  section  753(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  §  1675b(a))  (the  ActJ  to 
determine  whether  an  industry  in  the 
United  States  is  likely  to  be  materially 
injured  by  reason  of  imports  from 
Thailand  of  steel  wire  rope,  provided  for 
in  subheading  7312.10.90  of  the 
Harmonized  Tariff  Schedule  of  tha 
United  States,  if  the  countervailing  duty 
order  on  such  merchandise  is  revoked. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207  (19 
CFR  part  207). 

EFFECTIVE  DATE:  January  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Offce  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  flp://ftp.usitc.gov). 

8UPPI.EMENrARY  INFORMATION: 

Background 

Section  753(a)  of  the  Act  provides 
that,  in  the  case  of  a  countervaiUng  duty 
order  issued  under  section  303  of  the 
Act  with  respect  to  which  the 
requirement  of  an  affirnative 


determihation  of  material  injury  imder 
section  303(a)(2)  was  not  applicable  at 
the  time  the  order  was  issued,  interested 
parties  may  request  that  the 
Commission  initiate  an  investigation  to 
determine  whether  an  industry  in  the 
United  States  is  likely  to  be  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  if  the  order  is 
revoked.  Such  a  request  concerning  the 
countervailing  duty  order  on  steel  wire 
rope  from  Thailand  was  filed  on  Jime 
30, 1995,  by  the  Committee  of  Domestic 
Steel  Wire  Rope  and  Specialty  Cable 
Manufacturers  of  Washington,  £)C. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Indiistrial  users  and  (if  the  merchandise 
under  investigation  is  sold  at  the  retail 
level)  representative  consimier 
organizationsjiave  the  right  to  appear  as 
parties  in  Commission  coimtervailing 
duty  investigations.  The  Secretary  will 
prepare  a  public  service  Ust  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance.  Copies  of  draft 
questionnaires  will  be  sent  for  comment 
to  parties  who  filed  an  entry  of 
appearance  by  February  6, 1998. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  investigation 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  §  1677(9))  who  are 
parties  to  the  investigation  under  the 
APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  6, 1998,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 


Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  May  21, 1998, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  12, 1998. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  ofal  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  14, 1998. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0.  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  I^hearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  13, 1998. 
Parties  may  also  filtf  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  Uie  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  May  29, 
1998;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  29, 1998. 
On  June  24, 1998,  the  Commission  vriW 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  26, 1998, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules. 


emergency  s 
iafcMmation 
submitted  to 
395-7285. 


UMl 
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In  accordanq0  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  Bled  by  a  party  to  the 
investigation  m^st  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  p!|i|)Uc  or  BPI  service  list), 
and  a  certiiicate|  of  service  must  be 
timely  filed.  Tha  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  seHrice. 

AiAorily:  Thii  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  sectioa  207.46  of  the 
Commission's  nilos. 

By  order  of  the  Commission. 

Issued:  January!  1 1998. 
Domui  R.  KoehnlU. 
SecTVtaiy.  \\       ' 

IFR  Doc.  9»-965  F jled  1-: 
BHJJNQ  CODE  7UM4-P 
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DEPARTMENT  dF  JUSTICE    . 

1  i 

Chfil  Rights  DMUon 

Agency  Informeipon  Collection  . 
Activities  Proposed  Collection; 
Comment  Requiast 

ACTION:  Request  i(t)MB  Emergency 
Approval  of  a  Refaistatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired.  Procedures  for  the 
Administration  of  Section  5  of  the 
Voting  Rights  Act  of  1965. 


The  Department  of  Justice,  Civil 
Rights  Division,  ^  submitted  the 
following  informjation  collection  request 
utilizing  emer^ii^^  review  procedures, 
to  OMB  for  revieW  and  clearance  in 
accordance  with  iaections 
1320.13(aKl)(ii)  ihd  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Qvil  Rights  Divifion  has  determined 
that  it  cannot  reak>nably  comply  with 
the  normal  clearance  procedures  imder 
this  Part  of  the  Act  because  normal 
clearance  procedures  are  reasonably 
likely  to  prevent  or  disrupt  the 
collection  of  information. 

Therefore.  OMMemergency  approval 
has  been  requested  by  January  27, 1998. 
If  granted  the  em^^ncy  approval  is 
only  vahd  for  180  days.  All  comments 
and  questions  peitjaining  to  this  pending 
request  for  emergtocy  approval  must  be 
directed  to  OMB.  Office  of  hiformaUon 
and  Regulatory  Al&irs,  Attention: 
Department  of  Jusltlce  Desk  Officer  (Ms. 
Victoria  Wassmer).  Washington.  DC, 
20503.  Comments  regarding  the 
emergency  submi^ion  of  this 
infcHination  collect  ion  may  also  be 
submitted  to  OMB  jvia  facsimile  at  202- 
395-7285. 


Ehuing  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  colleAion  instrument  with 
instructions,  shotdd  be  directed  to: 
Department  of  Justice,  Civil  Rights 
Division,  Voting  Section.  Attention: 
David  H.  Hunter.  (202)  307-2898.  P.O. 
Box  66128.  Washington.  DC  20035. 
Comments  are  encouraged  and  will  be 
accepted  imtil  March  16, 1998.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

-    practical  uUlity; 

2.  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation. 
including  the  vaUdity  of  the 
methodology  and  the  assumptions  used; 

3.  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  evaluate  whether  the  data 
collection  instrument  will  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection. 

1.  Type  of  Infonnation  Collection. 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

2.  Title  of  the  Fonn/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965. 

3.  Agency  form  number,  if  any,  and 
the  apphcable  component  of  the 
department  of  Justice  sponsoring  the 
collection:  Form  Number  None.  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  and 
Tribal  Government.  Other:  None. 
Jurisdictions  specifically  covered  under 
the  Voting  Rights  Act  are  required  to 
obtain  preclearance  from  the  Attorney 
General  before  instituting  changes 
affecting  voting.  They  must  convince 
the  Attorney  General  that  voting 
changes  are  not  racially  discriminatory. 
The  procedures  facilitate  the  provision 


of  information  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,103  respondents  with  the 
average  response  at  10.021  hours. 

6.  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  47.365  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  United  States  Department  of 
Justice,  Suite  850.  Washington  Center 
Building,  1001  G  Street.  NW, 
Washington,  DC,  20530. 

Dated:  January  12, 1998. 
Robert  B.  Briggs, 

Qearance  Officer.  United  States  Department 
of  Justice. 

(PR  Doc.  98-1013  Filed  1-14-98;  8:45  am] 

MUMQ  OOOE  4410-1»4i 


DEPARTMENT  OF  JUSTICE 

Justice  Menegement  Divieion:  Agency 
Infonnetion  Collection  Activitiee: 
Existing  Collection:  Common  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Extension  of  F>reviously 
Approved  Collection.  Department  of 
Justice  Procurement  Blanket  Clearance. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  collection  was  previously 
pubUshed  in  the  Federal  Register  on 
October  31, 1997.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  management  and 
Planning  Staff. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
CQ|nments.  Comments  are  encouraged 
and  will  be  accepted  until  February  17. 
1998.  This  process  is  conducted  in 
accordance  with  a  5  CFR  3120.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs:  Attention:  Ms.  Victoria 
Wassmer,  202-395-5871,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503.  Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  on  202- 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  this  coUecticm  of 
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information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice,  Justice 
Management  EKvision,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  on  202-514-1590. 

Overview  of  This  Collection 

(1)  Type  of  Information  Collection: 
Extension  of  Current  Collection. 

(2)  The  tide  of  this  form/collection: 
Department  of  Justice  Procurement 
Blanket  Clearance. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection: 
Procurement  Solicitation  Documents. 
Justice  Management  Division. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct.  Primary:  Commercial 
organizations  and  individuals  who 
voluntarily  submit  offers  and  bids  to 
compete  for  contract  awards  to  provide 
supplies  and  services  required  by  the 
Government.  All  work  statements  and 
pricing  data  are  required  to  evaluate  the 
contractors  bid  or  proposal. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time  for 
an  average  respondent  to  respond:  7,462 
respondents.  20  hours  average  response 
time. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  149,240  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 


Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  January  9. 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  98-1000  Filed  1-4-98;  8:45  am) 

BiLUNQ  CODE  4410-26-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
National  Institute  of  Justice 

[OJP(NIJ)-1147] 

National  Institute  of  Justice 
Solicitation  for  Building  Safer  Public 
Housing  Communities  Through  Locally 
Initiated  Research  Partnerships 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Aimouncement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Building  Safer 
Public  Housing  Communities  Through 
Locally  Initiated  Research  Partnerships, 
1998." 

DATES:  Ehie  date  for  receipt  of  proposals 
is  close  of  business  March  31, 1998. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  at  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  calling  for  proposals  to  implement 
Locally  Initiated  Research  Projects 
(LIRP)  in  Public  and  Indian  Housing 
Authorities.  These  projects  will  assist 
housing  authorities  in  the  evaluation  of 
efforts  to  control  and  prevent  drug  and 
drug-related  crime  problems  such  as 
those  supported  by  the  Public  Housing 
Drug  Elimination  Program  (PHDEP). 
Eight  to  12  awards  for  a  total 
expenditure  of  up  to  $975,080  will  be 
awarded  to  proposals  that  include  the 
following  areas  of  research: 


Each  LIRP  must  have  as  it's  purpose 
one  of  two  organizing  principles:  to 
evaluate  the  effectiveness  of  an  on-going 
program;  or  to  identify  problems  within 
a  Housing  Authority  (HA)  development, 
implement  a  program  to  solve  those 
problems,  and  evaluate  the  solutions 
effectiveness. 

Each  LIRP  must  include,  as  a 
minimum,  officials  and  residents  of  an 
HA.  and  a  researcher.  The  roles  of  each 
of  these  partners  must  be  equivalent  in 
terms  of  decisionmaking.  Each  proposal 
must  also  outline  how  these 
partnerships  will  be  continued  once 
Federal  funding  has  concluded. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Building  Safer  Public 
Housing  Communities  Tluough  Locally 
Initiated  Research  Partnerships,  1998" 
(refer  to  document  No.  SL000243).  For 
World  Wide  Web  access,  connect  either 
to  either  NIJ  at  http:// 
www.oip.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 
Jeremy  Travis, 

Director,  National  Institu  te  of  Justice. 
(PR  Doc.  98-1043  Filed  1-14-98;  8:45  amj 

BILUNO  OOOE  441»-1S-P 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
National  Institute  of  Justico 

[OJP(NU)-1148I 

National  Institute  of  Justice 
Solicitation  for  Evaluation  of  Victims  of 
Crime  Act  State  Compensation  and 
Assistance  Programs,  1998 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  Solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Evaluation  of  Victims  of  Crime 
Act  State  Compensation  and  Assistance 
Programs,  1998." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  March  16, 1998. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 


UMl 


SUPPLEMENTARY  liNFORMATION: 

Authority 

This  action  i: ; 
Omnibus  Crim^ 
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authorized  under  the 
Control  and  Safe  Streets 


Act  of  1968.  §§201-03.  as  amended.  42 
U.S.C.  3721-23J  1994). 

Background 

The  National  Institute  of  Justice  is 
calling  for  proposals  for  an  evaluation  of 
Victims  of  Crim#  Act  (VOCA)  funded 
compensation  and  assistance  programs. 
These  programs  have  an  overall  goal  of 
providing  a  seamless  web  of  services 
and  support  to  ^duce  the  financial, 
physical,  psychjcttogical.  and  emotional 
costs  of  victimiutioq.  One  grant  of 
$750,000  for  a  30-month  period,  will  be 
awarded  to  evaluate  the  effectiveness  of 
these  programs  (h  meeting  their  goals 
and  victim  needf 

Interested  organizations  should  call 
the  National  Criktiinal  Justice  Reference 
Service  (NCJRSl  M  1-800-651-3420  to 
obtain  a  copy  of  ^'Evaluation  of  Victims 
of  Crime  Act  Stq«e  Compensation  and 
Assistance  Prooims"  (refer  to 
dociunent  no.  stl)00242).  For  World 
Wide  Web  acce^.  connect  to  either  NIJ 
at  http://www.oJD.usdoj.gov/nij/ 
funding.htm.  or  iqie  NCJRS  Justice 
Information  Center  at  http:// 
wvm.ncjrs.org/ffaidgrant.htm#nij. 
Jeremy  lyavk. 

Director.  National  Institute  of  Justice. 
(FR  Doc.  98-1042  Filed  1-14-98;  8:45  am] 
BILLINO  CODE  4M».l4  P 


DEPARTMENT  (^  LABOR 

Office  of  The  S^relary 

Privacy  Act  of  1 W4;  Proposed  New 
Routine  Uee  To  kkt  Existing  System  of 
Records 

AOENCY:  OfBce  o^jlhe  Secretary.  Ubor. 
ACTION:  Notice  ai^d  request  for 
comments. 


summary:  In  accQ]  dance  with  the 
Privacy  Act  of  igl74  (5  U.S.  C. 
552a(e)(ll)),  the  Department  of  Labor  is 
issuing  notice  of  our  intent  to  amend  the 
system  of  records  entitled,  DOL/OFO-l. 
Attendance,  Leave,  and  Payroll  File,  to 
include  a  new  ron^ine  use.  The 
disclosure  is  req^dred  by  the  Personal 
Responsibility  aiui  Work  Opportunity 
Reconciliation  Act  (PRWORA,  Pub.L. 
104-193).  We  invite  public  comment  on 
this  publication.    , 

DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
February  17, 1998. 

Effective  date:  Jjae  proposed  routine 
use  will  become  efflfective  as  proposed 


without  further  notice  on  February  17 
1998. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Robert  A.  Shapiro,  Associate 
Solicitor,  Division  of  Legislation  and 
Legal  Counsel.  200  Constitution 
Avenue,  NW,  Room  N-2428, 
Washington,  DC  20210.  All  comments 
received  will  be  available  for  public 
inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller,  Co^unsel  for 
Administrative  Law,  Office  of  the 
SoUcitor.  Department  of  I^bor.  200 
Constitution  Avenue,  NW,  Room  N- 
2428.  Washington.  DC  20210.  telephone 
(202)  219-8188.  ext.  135. 
SUPPtEMBfl-ARY  INFORMATION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(e)(4)).  hereinafter 
referred  to  as  the  Act.  the  Department 
hereby  publishes  notice  of  a  proposed 
new  routine  use  for  the  Department's 
existing  payroll  system  of  records.  This 
document  supplements  this 
Department's  last  publication  in  full  of 
all  of  its  Privacy  Act  systems  of  records. 
On  September  23. 1993.  in  Volume  58 
at  Page  49548  of  the  Federal  Register, 
we  published  a  notice  containing  138 
systems  of  records  which  were 
maintained  under  the  Act.  Subsequent 
publications  of.  new  systems  were  made 
on  April  15. 1994  (59  FR  18156)(two 
new  systems);  on  May  10, 1995  (60  FR 
24897)(one  new  system);  and  on  June 
15. 1995  (60  FR  31495)(one  new 
system);  April  7. 1997  (62  FR 
16610)(one  new  system);  and  on 
October  14, 1997  (62  HI  53343)  (one 
new  system). 

Tlie  Department  hereby  proposes  to 
amend  an  existing  system  of  records. 
DOL/OCFO-1,  Attendance,  Leave  and 
Payroll  File,  so  that  a  new  Routine  Use 
can  be  established.  Pursuant  to  Pub.  L. 
104-193,  the  Personal  Responsibility 
and  Worjt  Opportunity  Reconciliation 
Act  of  1996,  this  Department  will 
disclose  data  from  this  system  to  the 
Office  of  Child  Support  Enforcement, 
Admininstration  for  Children  and 
Families,  U.S.  Department  of  HealUi  and 
Human  Services  for  use  in  the  National 
Database  of  New  Hires,  part  of  the 
Federal  Parent  Locator  System  (FPLS) 
«nd  Federal  Tax  Offset  System.  DHHS/ 
OCSE  No.  09-90-0074.  A  description  of 
the  Federal  Parent  Locator  Service  may 
be  found  at  62  FR  51663  (October  2. 
1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  firom  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 


securing  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  information  on 
employees  recently  hired,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemployment  compensation  benefits. 
On  October  1, 1998.  tiie  FPLS  will  be 
expanded  further  to  include  a  Federal 
Case  Registiy.  The  Federal  Case  Registry 
will  contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  tiie  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1. 1998. 

When  individuals  are  hired  by  the 
Department  of  Labor,  we  may  disclose 
to  the  FPLS  their  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  and  information 
identifying  us  as  the  employer.  We  also 
may  disclose  to  FPLS  names,  social 
security  numbers,  and  quarterly 
earnings  of  each  Department  of  Labor 
employee,  within  one  month  of  the  end 
of  the  quarterly  reporting  period. 

Information  submitteaby  the 
Department  of  Labor  to  the  FPLS  will  be 
disclosed  by  Uie  Office  of  Child  Support 
Enforcement  to  the  Social  Security 
Administration  for  verification  to  ensure 
that  the  social  security  number  provided 
is  correct.  The  data  disclosed  by  the 
Department  of  Labor  to  the  FPLS  will 
also  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasury  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

We  are  also  making  various  minor 
grammatical  corrections  to  this  system. 
The  names  of  agencies  within  the 
category  for  System  Location  are  being 
updated.  In  the  Records  Category,  two 
commas  are  being  added,  and  two 
grammatical  corrections  are  being  made. 
Finally,  two  grammatical  corrections  are 
being  made  in  the  category  for  Purpose. 

Universal  Routine  Uses 

In  its  September  23, 1993  publication, 
the  Department  gave  notice  of  eleven 
paragraphs  containing  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  except  for  DOL/OASAM-5  and 
DOL/OASAM-7.  These  eleven 
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paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document,  and  it  appeared  at  Pages 
49554-^9555  of  Volume  58  of  the 
Federal  Register.  Those  eleven 
paragraphs  were  republished  in  an  April 
15, 1994  dociunent  in  order  to  correct 
grammatical  mistakes  in  the  September  . 
23, 1993  version.  In  the  May  10, 1995. 
June  15, 1995  and  April  7, 1997 
publication,  the  General  Prefatory 
Statement  was  republished  as  a 
convenience  to  the  reader  of  the 
doomient.  In  an  October  14, 1997 
publication,  the  General  Prefatory 
Statement  was  again  republished  in 
order  to  make  a  syntactical  change  to 
paragraph  10.  We  are  again  republishing 
the  General  Prefatory  Statement  as  a 
convenience  to  the  reader. 

The  public,  the  Office  of  Management 
and  Budget  (OMB),  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  proposed  new  routine  use.  A  report 
on  the  proposed  amendment  to  DOL/ 
OCFO-l  has  been  provided  to  OMB  and 
to  the  Congress  as  required  by  OMB 
Circular  A-130,  Revised,  and  5  U.S.C. 
552a(r). 

General  Prefatory  Statement 

The  following  routine  uses  apply  to 
and  are  incorporated  by  reference  into 
each  system  of  records  published  below 
unless  the  text  of  a  particular  notice  of 
a  system  of  records  indicates  otherwise. 
These  routine  uses  do  not  apply  to  EXDL/ 
OASAM-5,  Rehabilitation  and 
Counseling  File,  nor  to  DOL/OASAM-7, 
Employee  Medical  Records. 

1.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Depeirtment  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

2.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee;  or 


(d)  the  United  States  Government,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
the  agency  determines  that  the  records 
are  both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

3.  When  a  record  on  its  face,  or  in 
conjimction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  f)articular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity, 
and  by  careful  review,  the  agency 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and.  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  ^Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

5.  Records  from  this  system  of  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

6.  Disclosure  may  be  made  to  agency 
contractors,  or  their  employees, 
consultants,  grantees,  or  their 
employees,  or  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
performance  of-a  contract,  service,  grant, 
cooperative  agreement  or  other  activity  . 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  The  name  and  current  address  of  an 
individual  may  be  disclosed  from  any 
system  of  recoids  to  the  parent  locator 


service  of  the  Department  of  HHS  or  to 
other  authorized  persons  defined  by 
Pub.  L.  93-647  for  the  purpose  of 
locating  a  parent  who  is  not  paying 
required  child  support. 

8.  Disclosure  may  be  made  to  any 
source  from  which  information  is 
requested  in  the  coiu-se  of  a  law 
enforcement  or  grievance  investigation, 
or  in  the  course  of  an  investigation 
concerning  retention  of  an  employee  or 
other  personnel  action,  the  retention  of 
a  security  clearance,  the  letting  of  a 
contract,  the  retention  of  a  grant,  or  the 
retention  of  any  other  benefit,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpo8e(s)  of  the  request,  and  identify 
the  type  of  information  requested. 

9.  £>isclosure  may  be  made  to  a 
Federal.  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  the  fact  that 
this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  granting 
or  retention  of  a  security  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 
issuance  or  retention  of  a  license,  grant, 
or  other  benefit. 

10.  A  record  from  any  system  of 
records  set  forth  below  may  be  disclosed 
to  the  Office  of  Management  and  Budget 
in  connection  with  the  review  of  private 
relief  legislation  and  the  legislative 
coordination  and  clearance  process. 

11.  Disclosure  may  be  made  to  a  debt 
collection  agency  that  the  United  States 
has  contracted  with  for  collection 
services  to  recover  debts  owed  to  the 
United  States. 

Publication  of  a  Proposed  Amendment 

Accordingly.  DOL/OCFO-1. 
Attendance,  Leave,  and  Payroll  File,  a 
system  notice  recently  amended  at  62 
FR  16614  (April  7. 1997).  is  further 
amended  by  amending  the  category  for 
Routine  Uses,  by  adding  a  new 
paragraph  of  routine  use  at  the  end  of 
the  existing  text,  to  be  designated  as 
paragraph  P.,  to  read  as  set  forth  below. 
For  the  convenience  of  the  reader,  the 
newly  revised  system  is  being  published 
in  full  as  follows: 

DOUOCFO-1 
SYSTEM  NAME: 

Attendance,  Leave,  and  Payroll  File. 

SECURrtY  classircation: 
None. 

SYSTEM  location: 

A.  Offices  in  Washington,  D.C.: 
1.  Office  of  the  Secretary  of  Labor, 
including: 


CATEQORCSt 
tVSTBi: 


UMl 


a.  Office  of  the  Assistant  Secretary  for 
Administration  and  Manaeement. 
(OASAM): 

b.  Office  of  tht  Solicitor  of  Labor; 
c  Office  of  Public  Affairs; 

d.  Bureau  of  International  Labor 
Affairs; 

e.  Employees'  Compensation  Appeals 
Board; 

f.  Wage  Appeak  Board; 

g.  Benefits  Reijew  Board; 

h.  Office  of  Adininistiative  Law 
Judges;  [ 

i.  Pension  Berk  fit  Guaranty 
Corporation;       [ 

j.  President's  Committee  on  the  " 
Employment  of  People  with  Disabilities; 

k.  National  Occupational  Information 
Coordinating  Committee; 

1.  National  CoiWiission  for 
Employment  Policy; 

m.  Veteran's  Ehiployment  and 
Training  Service. 

2.  Bureau  of  Labor  Statistics; 

3.  Employment  Standards 
Administration,  ^aduding  the  Office  of 
Labor-Managemeli^t  Standards  and  the 
Office  of  Labor-Management  Pn^rams; 

4.  Employment  and  Training 
Administration;  i 

5.  Occupationajll  Safety  and  Health 
Administration; 

6.  Mine  Safety  ^id  Health 
Administration;  >  \ 

7.  Office  of  the  i^ispector  General; 

8.  Pension  and^elfare  Benefits 
Administration;  ^d 

9.  The  Chief  Fin^cial  Officer  for  the 
Department. 

B.  Regional  anc  |Area  Offices  of  the 
above. . 

C.  Timekeepers , 

CATEQOfNES  OF  MOtvibuAU  COVERS)  BY  THE 
SVSTBI: 

Department  of  I|4bor  employees. 

CATEQOMES  OF  ltEC(»lD8  M  THE  SVSrai: 

Name,  social  sej:^rity  number  and 
employee  number;  igrade.  step,  and 
salary,  organization  (code),  retirement  or 
PICA  data  as  appU<^ble.  Federal,  State, 
and  local  tax  dediiittions,  as  appropriate. 
IRS  tax  lien  data,  savings  bond  and 
charity  deductions:  regular  and  optional 
government  fife  insurance  deduction(s), 
health  insurance  deduction  and  plan  er 
code;  cash  award  df  ta;  jury  duty  data, 
military  leave  dataj,  pay  differentials, 
union  dues  deductions,  allotments  by 
type  and  amount,  llmft  Savings  Plan 
contributions,  financial  institution  code 
and  employee  account  number,  leave 
status  and  data  of  all  types  (including 
annual,  compensaMry,  jury  duty, 
maternity,  militaryl.lretirement, 
disability,  sick,  transferred,  and  without 
pay),  time  and  attendance  records, 
including  flexitime  log  sheets  indicating 
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number  of  regular,  overtime,  holiday, 
Sunday,  and  other  hours  worked,  pay 
period  niunber  and  ending  date,  cost  of 
uving  allowances,  co-owner  and/or 
beneficiary  of  bonds,  marital  status, 
number  of  dependents,  mailing  address, 
"Notification  of  Personnel  Action",  and 
claims  by  the  employee  for  overtime,  for 
back  wages  and  for  waivers.  Consumer 
credit  reports  of  individuals  indebted  to 
the  United  States,  correspondence  to 
and  from  the  debtor,  information  or 
records  relating  to  the  debtor's  current 
whereabouts,  assets,  liabilities,  income 
and  expexises.  debtor's  personal 
financial  statements  and  other 
information  such  as  the  natiu«,  amount 
and  history  of  a  debt  owed  by  an 
individual  covered  by  this  system,  and 
other  records  and  reports  relating  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982,  including  any  investigative 
reports  or  administrative  review 
matters/ The  individual  records  Usted 
herein  are  included  only  as  pertinent  or 
applicable  to  the  individual  employee. 


AUTHOWrr  FOR  MAMTBIANCE  OF  THE  SVSTBM: 

31  U.S.C.  66(A). 

PURPOSEW: 

In  compliance  with  principles  and 
standards  prescribed  by  the  Comptroller 
General,  this  system  manages  the 
Department  of  Labor's  compensation 
and  benefits  processing,  accoimting.  and 
reporting.  The  system  provides  control 
procedures  and  systems  to  assiue  the 
complete  and  timely  processing  of  input 
documents  and  output  reports  necessary 
to  update  and  maintain  the 
Department's  Interactive  Payroll 
System. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SVSTEM,  MCLUOMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Transmittal  of  data  to  the  U.S. 
Treasury  to  effiact  issuance  of  paychecks 
or  electronic  fund  transfers  (EFT)  to 
employees  and  distribution  of  pay 
according  to  employee  directions  for 
savings  bonds,  allotments  to  financial 
institutions,  and  other  authorized 
purposes.  Transmittal  of  Thrift  Savings 
Plan  data  to  the  Thrift  Savings  Board  to 
effect  contributions  to  the  Thrift  Savings 
Plan.  Tax  withholding  data  sent  to  the 
Internal  Revenue  Service  and 
appropriate  State  and  local  taxing 
authorities,  PICA  deductions  to  the 
Social  Security  Administration,  dues 
deductions  to  labor  imions, 
withholdings  for  health  insurance  to 
insurance  carriers  and  the  Office  of 
Personnel  Management,  charity 
deductions  to  agents  of  charitable 
institutions,  annual  W-2  statements  to 
taxing  authorities  and  the  individual. 


and  transmittal  of  computer  tape  data  to 
appropriate  State  and  local  governments 
for  their  benefits  matching  projects. 
Transmittal  of  employee's  name,  social 
security  number,  salary  history  to  state 
unemployment  insurance  agencies  in 
order  to  fedlitate  the  processing  of  state 
unemployment  insurance  claims  for 
DOL  employees. 

B.  Pursuant  to  section  13  of  the  Debt 
Collection  Act  of  1982,  the  name.  Social 
Security  Number,  address(es),  telephone 
number(s),  and  nature,  amount  and 
history  of  the  debt  of  a  current  or  former 
employee  may  be  disclosed  to  private 
collection  agencies  for  the  purpose  of 
collecting  or  compromising  a  debt 
existing  in  this  system. 

C.  Department  of  Justice  and  General 
Accounting  Office:  Information  may  be 
forwarded  to  the  General  Accounting 
Office  and/or  the  Department  of  Justice 
as  prescribed  in  the  Joint  Federal  Claims 
Collection  Standards  (4  CFR  Chapter  II). 
When  debt(»s  fail  to  make  payment 
through  normal  collection  routines,  the 
files  are  analyzed  to  determine  the 
feasibility  of  enforced  collection  by 
referring  the  cases  to  the  Department  of 
Justice  for  liti^tion. 

D.  Other  Federal  Agencies: 

(1)  Purauant  to  sections  5  and  10  of 
the  Debt  Collection  Act  of  1982, 
information  relating  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982  may  be  disclosed  to  other 
FederaF  Agencies  to  effect  salary  or 
administrative  offsets,  or  for  other 
purposes  connected  with  the  collection 
of  debts  owed  to  the  United  States. 

(2)  A  record  from  this  system  may  be 
disclosed  to  a  Federal  Agency  in 
response  to  its  request  in  connection 
with  the  hiring/retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant,  license,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  necessary 
and  relevant  to  the  requesting  agency's 
decision  on  the  matter. 

E.  Internal  Revenue  Service: 

(1)  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
taxpayer  mailing  addresses  for  the 
purpose  of  locating  such  taxpayer  to 
collect,  compromise,  or  write-off  a 
Federal  claim  against  the  taxpayer. 

(2)  Information  may  be  disclosed  to 
the  Internal  Revenue  Service  concerning 
the  discharge  of  an  indebtedness  owed 
by  an  individual. 

F.  The  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  may  be 
disclosed  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
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Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 

0BCL06URE  TO  CONSUMER  REPORTINQ 

The  amount,  status,  and  history  of 
overdue  debts,  the  name  and  address, 
taxpayer  identification  number  (SSN), 
and  other  information  necessary  to 
establish  the  identity  of  a  debtor,  the 
agency  and  program  under  which  the 
claim  arose,  are  disclosed  pursuant  to  5 
U.S.C.  552a(b)(12)  to  consumer 
reporting  agencies  as  defined  by  section 
603(f)  of  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)),  in  accordance  with 
section  3(d)(4)(A)(ii)  of  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711(f))  for  the 
purpose  of  encouraging  the  repayment 
of  an  overdue  debt. 

-POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
MSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  machine-readable  files. 

retrievabiuty: 
By  name  and  SSN. 

SAFEGUARDS: 

Personnel  screening  and  locked 
storage  equipment. 

RETENTION  AND  DISPOSAL: 

Retained  imtil  after  GAO  audit. 
Records  are  then  disposed  of,  or  retired, 
according  to  specified  agency/GRS  . 
records  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  the  appropriate  Agency  Official  in 
attached  and  at  29  CFR  70a.43. 

NOTIFICATION  PROCEDURE: 

As  in  system  manager  and  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  system  manager  and  address. 

CONTESTWn  RECORD  PROCEDURES: 

As  in  system  manager  and  address. 

RECORD  SOURCE  CATEGORIES: 

Employees,  supervisors,  timekeepers, 
official  persoimel  records,  the  IRS, 
consumer  credit  reports,  personal 
financial  statements,  correspondence 
with  the  debtor,  records  relating  to 
hearings  on  the  debt,  and  from  other 
IXDL  systems  of  records. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Signed  at  Washington,  DC,  this  9th  day  of 
January  1998. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
(PR  Doc.  9«-1033  Filed  1-14-98;  8:45  am) 

BILUNQ  CODE  4S1»-23-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training       g^ 
Administration 

Proposed  Collection;  Welfare-to-Work 
Solicitation  for  Grant  Applications 
Comment  Request 

January  9, 1998. 
action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuting  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources}  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  collection  of  the  Solicitation 
for  Grant  AppUcations  (SGA)  for  the 
Welfare-to-Work  (WtW)  Competitive 
Grants.  This  SGA  was  published  in  the 
Federal  Register  on  December  30, 1997 
Under  OMB  approval  number  1205- 
0387  (Please  note  that,  due  to  a 
typographical  error,  the  OMB  approval 
number  appeared  in  the  SGA  as  "1205- 
1387".  This  clearance  number  is 
incorrect).  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  in  the  addressee  section  of  this 
notice.  Comments  will  be  used  to 
influence  the  development  of  future 
WtW  solicitations  for  grant  applications. 
The  SGA  published  in  the  Federal 
Register  on  December  30,  1997  will  not 
be  modified  in  any  way. 
DATES:  Written  comments  on  the  WtW 
SGA  published  in  the  Federal  Register 
on  December  30, 1997  must  be 
submitted  to  the  office  listed  in  the 


addressee  section  below  on  or  before 
March  16, 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biutlen  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

addresses:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  ATTENTION:  Cheryl 
TiuTier,  200  Constitution  Avenue,  N.W., 
Room  S-5513,  Washington,  D.C.  20210, 
202-219-0181  extension  139  (this  is  not 
a  toll  free  number)  or  by  fox  at  202-219- 
0376. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Balanced  Budget  Act  of  1997. 
signed  by  the  President  on  August  5, 
1997,  authorized  the  Department  of 
Labor  to  provide  Welfare-to-Work 
(WtW)  grants  to  States  and  local 
communities  to  provide  transitional 
employment  assistance  to  move 
Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  with 
significant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportunities.  Under  the 
WtW  grants  program,  25%  of  funds  not 
allocated  by  the  formula  grants  (to  the 
States)  will  be  provided  through 
competitive  grants  to  local  governments, 
PICs,  and  private  entities.  In  order  to 
receive  competitive  grant  funds,  the 
statute  provides  that  the  public  or 
private  entity  must  submit  an 
application  in  conjunction  with  the 
applicable  PIC  or  political  subdivision. 

n.  Current  Actions 

Need  for  continuing  an  existing 
collection  of  information. 

Type  of  Review:  Extension  (without 
change) 

Agency:  Employment  and  Training 
Administration 


DEPARTME 


UMl 


Federal  Regigter  /  Vol.  63.  No.  10  /  Thursday,  January  15,  1998  /  Notices  2421 


Title:  Welfere^p-Work  Competitive 
Grants;  Solidtatito  for  (kant 
Application         I 
OMB  Number^  1205-0387 
Affected  Public:  Public  and  private 
entities  !  i 

Total  ResponMnts:  600 
Frequency:  Aimually 
Tota/ Aespons^:  600 
Average  time  per  response:  20 
Estimated  Total  Burden  Hours:  12,000 
Total  Burden  Oost  (capital/startup): 
$480,000  II 

Total  Burden  Qost  (operating/ 
maintaining):  Coiiiments  sulnnitted  in 
response  to  this  tequest  will  be 
sununarized  and  considered  fw  use  in 
future  SGAs;  they|  will  also  become  a 
matter  of  public  }^rd. 

Dated:  January  9]  ^998. 
Dennis  Uobemiaii,!  I 
Acting  Director.  W^are  to  WoHc  Grants 
Implementation  Team. 
[FR  Doc.  98-1031  Pijed  1-14-98;  8:45  am] 
BIUMQ  OOOC  4S1»«»^ 
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DEPARTMErfT  QF  LABOR 

Occupational  Saftty  and  Haalth 
Administration;  NMonal  Advisory 
Committae  on  Occupational  Safety  and 
Haalth;  Notice  of  Moating 

Notice  is  hereby!  given  of  the  date  and 
location  of  the  neM  meeting  of  the 
National  Advisoryi  Committee  on 
Occupational  Saf^nr  and  Health 
(NACOSH).  establehed  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretmy  of  Labor  and  the 
Secretary  of  Healtif  and  Human  Services 
on  matters  relatin^to  the  administration 
of  the  Act.  NACOW  will  hold  a  meeting 
on  February  12. 19B8,  in  Room  N3437 
A-C  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
meeting  is  open  to  the  public  and  will 
begin  at  9:00  a.m.  |lbsting  until 
approximately  4:30  p.m. 

Agenda  items  will  include:  A  brief 
overview  of  current  activities  in  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  a  discussion 
of  incentive  and  dliciplinary  programs 
in  the  workplace,  Updates  on  the  CCP 
implementation  and  11(c)  task  force,  a 
report  on  the  ergo  stakeholder  meetings, 
discussion  of  OSH/\'s  multiple 
definitions  of  and  jiiteria  for  safety  and 
health  programs  as  well  as  reports  from 
NACOSH's  workgroups. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferab  y  with  20  copies,  to 


Frank  Frodyma  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  thete  is  usually 
insufBcient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  ofthe  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact 
Theresa  Berry  (phone:  202-219-8615, 
extension  106;  FAX:  202-219-5986)  one 
week  before  the  meeting. 

An  official  record  of  Uie  meeting  will 
be  available  for  pubUc  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  ofthe 
Department  of  Labor  Building  (202- 
219-7500).  For  additional  information 
contact:  Frank  Frodyma,  Acting  Director 
of  Policy,  Occupational  Safety  and 
Health  Administration  (OSHA);  Room 
N-3641.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210  (phone:  202- 
219-8021.  extension  102;  FAX:  202- 
219-4383;  e-mail  frank.frodyma©osha- 
no.osha.gov). 

Signed  at  Washington,  DC,  this  9th  day  of 
January.  1998. 

Charles  N.  Jeffi^K, 

Assistant  Secretary  of  Labor  for  Occupational 

Safety  and  Health. 

(FR  Doc.  98-1032  Filed  1-14-98;  8:45  am] 

BILUNQ  CODE  46ie-ai-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Infomtation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMiuRY:  The  NCUA  intends  to  submit 
the  following  revisions  to  ourently 
approved  collections  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  These 
information  collections  are  pubUshed  to 
obtain  comments  from  the  pubUc.. 
DATES:  Comments  will  be  accepted  until 
March  16, 1998. 


AOMESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Mr.  James  L  Baylen  at  the  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428:  Fax  No.  703-518-6433. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Copies  ofthe  information  collection 
requests,  with  appficable  supporting 
documentation,  may  be  obtained  by 
calUng  the  NCUA  Clearance  Officer. 
James  L.  Baylen,  (703)  518-6411. 
SUPPLEMENTARY  MFORMATKM:  Proposal 
to  revise  the  following  currently 
approved  collections  of  information: 
OMB  Number:  3133-0004. 
Form  Number:  NCUA  5300  and 
NCUA  5300S 

Type  of  Review:  Revision  to  a 
ciurently  approved  collection. 

Title:  Semiannual  and  Quarterly 
Financial  and  Statistical  Report. 
Description:  The  financial  and 
statistical  information  collected  is 
essential  to  NCUA  in  carrying  out  its 
responsibiUty  for  supervising  federal 
credit  unions.  The  information  also 
enables  NCUA  to  monitor  all  fadeially 
insured  credit  imions  whose  share 
accounts  are  insured  by  the  National 
Credit  Union  Share  Insurance  Fund. 
Respondents:  All  credit  unions. 
Estimated  No.  of  Respondents/ 
Recordkeepers:  11.500. 

Estimated  Burden  Hours  Per 
Response:  8. 

Frequency  of  Response:  Quarterly  and 
semi-annually. 

Estimated  Total  Annual  Burden 
Hours:  204,800. 
Estimated  Total  Annual  Cost:  0. 
OMB  Number:  3133-0067. 
Form  Number:  NCUA  5310. 
Type  of  Review:  Revision  to  a 
currently  approved  collection. 

Tide:  Corporate  Credit  Union  Monthly 
Call  Report. 

Description:  NCUA  utiUzes  the 
information  to  monitor  financial 
conditions  in  corporate  credit  unions, 
and  to  allocate  supervision  and 
examination  resources.  The  respondents 
are  corporate  credit  unions,  or  "banker's 
banks"  for  natural  person  credit  unions. 
Respondents:  Corporate  credit  unions. 
Estimated  No.  of  Respondents/ 
Recordkeepers:  40. 

Estimated  Burden  Hours  Per 
Response:  1.44. 
Frequency  of  Response:  Monthly. 
Estimated  Total  Annual  Burden 
Hours:  960. 
Estimated  Total  Annual  Cost:  0. 

By  the  National  Credit  Union 
Administration  Board  on  January  8, 1998. 
Becky  Baker. 
Secretary  ofthe  Board. 
(FR  Doc.  98-967  Filed  1-14-98;  8:45  ami 

MLUNQ  COM  7SM-ei^ 


2422 


Federal  Register  /  Vol.  63,  No.  10  /  Thursday,  January  15,  1998  /  Notices 


NATIONAL  CREDIT  UNIOf^ 
ADMINISTRATION 

Community  Develcpment  Revolving 
Loan  Program  for  Credit  Unions 

AGBICY:  National  Credit  Union 

Administration. 

ACnON:  Notice  of  application  period. 

summary:  The  National  Credit  Union 
Administration  (NCUA)  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
throughout  calendar  year  1998,  subject 
to  availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  imions  are  set  forth  in  part  705, 
NCUA  Rules  and  Regulations.  12  CFR 
Part  705. 

DATES:  Applications  may  be  submitted 
throughout  calendar  year  1998. 

ADDRESSER  Applications  for 
participation  may  be  obtained  from  and 
should  be  submitted  to:  NCUA,  Office  of 
Commimity  Development  Credit 
Unions.  1775  Duke  Street,  Alexandria, 
VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (703)  518-6610. 

SUPPLEMENTARY  INFORMATION:  Part  705  of 
the  NCUA  Rules  and  Regulations 
implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  communities  which 
result  in  increased  income,  ownership 
and  employment.  The  Program  makes 
available  low  interest  loans  and  deposits 
in  amounts  up  to  $300,000  to  qualified 
participating  "low-income"  credit 
unions.  Program  participation  is  limited 
to  existing  ctedit  unions  with  an  official 
"low-income"  designation. 

This  notice  is  published  pursuant  to 
section  705.9  of  the  NCUA  Rules  and 
Regulations.  12  CFR  705.9,  which  states 
that  NCUA  will  provide  notice  in  the 
Federal  Register  when  funds  in  the 
program  are  available. 

By  the  National  Credit  Union 
Administration  Board  on  January  8. 1998. 
Becky  Baker, 
Secretary,  NCUA  Board. 
IFR  Doc.  98-968  Filed  1-14-98;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1 978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 

Foundation  (NSF)  is  required  to  publish 

notice  of  permits  issued  imder  the 

Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy  or  Joyce  Jatko 

Permit  Office,  Office  of  Polar  Poograms, 

Rm.  755,  National  Science  Foundation, 

4201  Wilson  Boulevard,  Arlington,  VA 

22230. 

SUPPLEMENTARY  INFORMATION:  On 

November  29, 1997,  the  National 

Science  Foundation  published  a  notice 

in  the  Federal  Register  of  a  waste 

management  permit  application 

received.  A  permit  was  issued  on 

December  24, 1997  to  the  following 

applicant:  Red  Whittaker,  Permit 

#98WM-1. 

Nadene  G.  Kennedy, 

Permit  Officer. 

(PR  Doc.  98-1055  Filed  1-14-98;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Pbimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
December  2, 1997,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
January  7, 1998  to  the  following 
applicants:  Howard  E.  Evans,  Permit  No. 
98-020  and  Rennie  S.  Holt,  Permit  No. 
98-021. 

Nadene  G.  Kennedy, 
Permit  Officer. 
(PR  Doc.  98-1056  Piled  1-14-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COIMMISSION 

Agency  Information  Colleetlon 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  NRC  Form  368,  "Licensee 
Event  Report". 

2.  Current  OMB  approval  number: 
3150-0104. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Holders  of  operating  licenses  for 
commercial  nuclear  power  plants. 

5.  The  number  of  annual  respondents: 
109  holders  of  operating  licenses  for 
commercial  nuclear  power  plants. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  Approximately  50  hours  per 
response.  The  total  industry  burden  is 
80,000  hours. 

7.  Abstract:  NRC  collects  reports  of 
operational  events  at  commercial 
nuclear  power  plants  in  order  to 
incorporate  lessons  of  that  experience  in 
the  licensing  process  and  to  feed  back 
the  lessons  of  that  experience  to  the 
nuclear  industry. 

Submit,  by  March  16. 1998.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurete? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  fiee  of  charge  - 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
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www.nrc.gov)  aider  the  FedWorld 
collection  link  ok  the  home  page  tool 
bar.  The  documant  will  be  available  on 
the  NRC  home  ji^ge  site  for  60  days  after 
the  signature  dab  of  this  notice. 

Conunents  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Comiiiission,  T-6  F33. 
Washington.  DCi  20555-0001,  or  by 
telephone  at  301t|415-7233,  or  by 
Internet  electron^t  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockvilll^,  Maryland,  this  8th  day 
of  January,  1998.    ] , 

For  the  Nuclear  Regulatory  Commission. 
Branda  Jo.  SlieIto4,| 

NEC  Qearance  Offi^.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-1048  fjled  1-14-98;  8:45  amj 
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NUCLEAR  REGUlATORY 
COMMISSION 

(Docfcat  No.  50-30^ 

Florida  Power  Corporation;  Notice  of 
Conaideration  of  laauanoe  of 
Amendment  to  Fjc^llty  Operating 
Ueenae,  PropoaM  No  Significant 
Hazarda  Conaidetotlon  Oetennination, 
and  Opportunity  Dor  a  Hearing 

The  U.S.  Nucle^  Regulatory 
Commission  (the  Kfommission)  is 
considering  issuance  of  an  amendment 
to  Fadhty  Operating  License  No.  DPR 
72,  issued  to  the  Florida  Power 
Corporation  (FPC  or  the  lidensee),  for 
operation  of  the  Crystal  River  Nuclear 
Generating  Unit  3j  rCR3)  located  in 
Citrus  Coimty.  Florida. 

The  Ucensee  prtijposed  a  revision  to 
the  description  of  l|he  starting  logic  for 
the  Reactor  Build^ag  (RB)  Recirculation 
System  Fan  Coole^,  as  discussed  in  the 
CR3  Final  Safety  Analysis  Report 
(FSAR).  Chapters  5. 6.  7  and  9,  and 
Improved  Techni<|il  Specification  (ITS) 
Bases  Section  3.6.1'J'he  change  to  the 
starting  logic  wou|^  ensure  that  only 
one  RB  Fan  starts  on  an  Engineered 
SafBguards  (ES)  Reactor  Building 
Isolation  and  CooMiig  (RBIC)  signal.  A 
modification  to  the;  plant  will  install 
components  that  qc^d  increase  the 
probability  of  occiitrence  of  a 
malfunction  of  eqiupment  important  to 
safety  previously  evaluated  in  the 
FSAR.  FPC  has  determined  that 
proposed  changes  to  associated 
electrical  controls  ihvolve  an 
Unreviewed  Safetj  Question  (USQ). 
Therefore,  NRC  rer  r  ew  and  approval  are 
required. 


Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabifity  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  di%rent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  made  its 
request  on  December  5, 1997,  and  as 
required  by  10  CFR  50.91(a),  and 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  which 
is  presented  below: 


1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  change  to  the  starting  logic  for  the  RB 
Fans  affects  the  ES  equipment  that  responds 
to  mitigate  an  accident.  The  RB  Fans  are  not 
accident  initiators  and  the  change  to  the 
starting  logic  cannot  initiate  an  accident. 
Therefore,  the  probability  of  occiirrence  of  an 
evaluated  accident  is  not  increased. 

The  RB  Fan  start  logic  change  selects  an 
available  RB  Fan  to  run  upwn  an  RBIC 
actuation,  but  only  allows  the  operation  of 
one  RB  Fan  to  prevent  overloading  the  SW 
(Nuclear  Services  Closed  Cycle  Cooling] 
System.  The  containment  analysis  for  CR-3 
aissumes  that  one  train  of  ES  equipment  is 
available  for  accident  mitigation,  specifically, 
one  RB  Fan  and  one  RB  Spray  train  for 
containment  cooling.  The  combination  of  two 
RB  Spray  trains  with  no  RB  Fans  is  also 
evaluated  and  found  to  be  acceptable.  These 
available  containment  cooling  equipment 
combinations  represent  the  minimum  that 
would  be  available  for  accident  response 
both  before  and  after  the  implementation  of 
this  change. 

In  addition  to  the  same  equipment  being 
available  to  mitigate  an  accident,  there  is  no 
change  to  the  analyzed  containment 
response.  The  time  delay  in  the  start  of  an 
RB  Fan  of  up  to  several  seconds  due  to  the 
modification  has  been  evaluated  through 
containment  analysis  sensitivity  studies.  The 
results  of  these  studies  show  that 
contaimnent  peak  pressure  and  temperature, 
and  long  term  temperature  profiles,  are  not 
affected.  The  consequences  of  an  accident  are 
directly  related  to  containment  pressure  and 
temperature  conditions.  Since  containment 
conditions  following  an  accident  are  not 
affected  by  this  modification,  there  will  be  no 
change  to  the  consequences  of  any  analyzed 
accident 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


The  modification  changes  the  RB  Fan  start 
logic  in  the  event  of  an  accident.  The  new 
start  circuit  ensures  that  one  RB  Fan  is 
operating  in  response  to  an  RBIC  actuation, 
but  prevents  the  operation  of  two  fans.  This 
modification  prevents  the  thermal 
overloading  of  the  SW  System  in  order  to 
preserve  the  operability  of  equipment  cooled 
by  the  SW  System.  Several  potential  new 
failure  modes  were  evaluated  and 
determined  not  to  create  the  possibility  of  a 
new  or  difFerent  kind  of  accident. 

Additionally,  the  RB  Fans  are  engineered 
safeguards  equipment  designed  to  mitigate  an 
accident,  and  the  SW  System  is  an  accident 
mitigation  support  system.  These  systems  are 
not  accident  initiators.  The  ES  electrical 
busses  and  the  EDO  [emergency  diesel 
generator)  are  not  affected  by  this  change.  All 
containment  design  conditions  are  met  with 
this  change. 

Therefore,  this  change  cannot  create  the 
possibility  of  an  accident  of  a  different  kind 
than  previously  evaluated  in  the  SAR. 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

Technical  Specification  3.6.6  states  that 
two  RB  Spray  trains  and  two  RB  containment 
cooling  trains  must  be  operable.  This 
specification  ensures  diversity  and 
redundancy  of  the  containment  cooling 
system.  Following  the  modification,  all 
margins  will  be  maintained.  Two  RB  Fans 
will  be  operable  and  capable  of  starting  on 
an  RBIC  signal.  The  modified  circuitry 
maintains  the  RB  Fan  redundancy.  The  RB 
Sprays  are  not  affected  by  this  modification. 

The  margin  of  safety  associated  with  the 
contaiiunent  maximum  pressure  and 
temperature  in  response  to  a  LOCA  [loss-of- 
coolant  accident]  is  not  affected  since  any 
failure  of  this  modification  results  in 
equipment  combinations  that  have  been 
analyzed  and  determined  to  be  acceptable. 
Containment  LOCA  response  sensitivity 
studies  have  verified  that  the  small  start 
delajr,  associated  with  the  modified  RB  Fan 
start  circuit,  has  no  effect  on  the  post-LOCA 
peak  temperature  and  pressuire  in 
containment.  Also,  the  failure  of  SW  valves 
that  results  in  the  loss  of  the  ability  of  the 
RB  Fan  Coolers  to  remove  heat  or  6je  failure 
of  either  RB  Fan  to  run.  will  not  affect  the 
contaiiunent  peak  temperature  and  pressure* 
conditions  since  two  trains  of  RB  Spray  are 
available. 

The  proposed  modification  allows  only 
one  RB  Fan  to  operate  post-accident.  This 
ensures  that  the  SW  System  is  not  overloaded 
and  SW  temperatures  remain  within  design 
basis  limits.  Therefore,  there  is  no  reduction 
in  the  margin  of  safety  for  the  SW  System 
equipment  cooling  function  after  the 
implementation  of  this  change. 

The  small  additional  electrical  loads,  and 
the  out-of-sequence  loading  of  an  RB  Fan 
associated  with  this  change  have  been 
evaluated  and  determined  to  be  within  the 
load  limits  of  the  EDO  and  ES  electrical 
busses.  Therefore,  there  is  no  reduction  in 
the  electrical  system  margin  of  safety. 

Based  on  the  above  evaluation,  there  is  no 
reduction  in  the  margin  of  safety  associated 
with  the  equipment  and  systems  affected  by 
this  change. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificiuit  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infiwjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and  * 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
R{)ckville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  conunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17, 1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
doounent  room  located  at  the  Coastal 
Region  Library,  8619  W.  Crystal  Street, 
Crystal  River,  Florida. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors':  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  Hst  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 


The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  vtrill  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  R. 
Alexander  Glenn,  General  Counsel, 
Florida  Power  Corporation,  MAC — ASA, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733—4042,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  j^ctors  specified  in  10 
CFR  2.7l4(a)(l)(a-{v)  and  2.714(d). 

For  further  detttls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  5. 1997. 
which  is  available  for  public  inspection 
at  the  Commissidik's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Coastal  Regic|i|  Library,  8619  W. 
Crystal  Street,  Ci^tal  River.  Florida. 

Dated  at  Rockvillk  Maryland,  this  9th  day 
of  January  1998.      [  | 

For  the  Nuclear  If^gulatory  Conunission. 
L.  Raghavan, 

Senior  Project  Maniger.  Project  Directorate 
a-3.  Division  of  Reactor  Projects— l/U.  Office 
of  Nuclear  Reactor  Begulation. 
IFR  Doc  99-1046  PJi  ed  1-14-98;  8:45  ami 
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Significant  ImfMwl 

The  U.S.  Nucleal-  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  DPRH28.  issued  to  Vermont 
Yankee  Nuclear  Power  Corporation  (the 
licensee),  for  opeijajtion  of  Vermont 
Yankee  Nuclear  Pbwer  Station  located 
in  Windham  Cou4^.  Vermont. 

Eaviranmental  A^^essment 

Identification  ofthf  Proposed  Action 
The  proposed  a<:tion  would  exempt 
the  licensee  bom  ^e  requirements  of  10 
CFR  70.24.  whidi  lijaqiiires  in  each  area 
in  which  special  hticlear  material  is 
handled,  used,  or  stored  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  actimi  would  also  exempt 
the  licensee  from  ttie  requirements  to 
maintain  emergenCV  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  thje(t  all  personnel 
withdraw  to  an  ar«a  of  safety  upon  the 
sounding  of  the  alatm,  to  familiarize 
personnel  with  the  evacuation  plan,  and 
to  designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 


to  place  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  16, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensiire  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fiiel  is  not  enriched  beyond  5.0  weight 
percent  Uranium-23S  and  because 
commmcial  nuclear  plant  licensees  have 
procediu«s  and  design  features  that 

Erevent  inadvertent  criticality,  the  staff 
as  determined  that  it  is  imlikely  that 
an  inadvertent  criticality  could  occur 
due  to  the  handling  of  special  nuclear 
material  at  a  commercial  power  reactor. 
The  requirements  of  10  CFR  70.24, 
therefore,  are  not  necessary  to  ensiue 
the  safety  of  personnel  during  the 
handling  of  special  nuclear  material  at 
commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  ue  Vermont  Yankee 
Technical  Specifications,  the  design  of 
the  fuel  storage  racks  providing 
geometric  spacing  of  friel  assemblies  in 
their  storage  locations,  and 
administrative  controls  imposed  on  fiiel 
handling  procedures.  Technical 
Specifications  requirements  specify 
reactivity  limits  for  the  fiiel  storage 
racks  and  minimum  spacing  between 
the  fuel  assemblies  in  the  storage  racks. 

Appendix  A  of  10  CFR  part  50* 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62.  requires  the 
criticality  in  the  fiiel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically-safe 
configuiations.  This  is  met  at  the 
Vermont  Yankee  Station,  as  identified 
in  the  Technical  Specifications  and  the 


Updated  Final  Safety  Analysis  Report 
(UFSAR). 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  rhwr^g^  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  altmnative  action  are 
similar. 

Alternative  Use  of  Resources 

This  acticm  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  9, 1998.  the  staff  consulted 
with  the  Vermont  State  official.  Mr. 
William  K.  Sherman,  of  the  Department 
of  Public  Service,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 
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For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  16, 1997,  which  is 
available  for  public  inspection  at  the 
Cktmmission's  Public  Dociunent  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  Brooks 
Memorial  Library,  224  Main  Street, 
Brattleboro,  VT. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  January  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Ronald  B.  Eaton, 

Acting  Director.  Project  Directorate  1-3. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  9&-1045  Filed  1-14-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guides;  Wittidrawal 

The  Nuclear  Regulatory  Commission 
is  withdrawing  several  guides  in  its 
Regulatory  Guide  Series.  Regulatory 
guides  may  be  withdrawn  when  (1)  they 
are  superseded  by  the  Commission's 
regulations,  (2)  equivalent 
recommendations  have  been 
incorporated  in  approved  codes  or 
standards,  or  (3)  there  have  been 
changes  in  methods,  techniques,  or  the 
need  for  specific  guidance.  Since  the 
methods  discussed  in  these  regulatory 
guides  fall  into  one  of  these  categories, 
the  regulatory  guides  listed  below  are 
being  withdrawn.  New  applications  for 
licenses  or  amendments  should  address 
current  guidance.  However,  withdrawal 
of  these  regulatory  guides  does  not  alter 
any  existing  license  conditions  that 
were  based  on  these  guides. 
Applications  that  reference  these 
regulatory  guides  and  are  pending  as  of 
the  date  of  this  notice  do  not  need  to  be 
withdrawn  or  amended. 

Regulatory  Guide  3.2,  Efficiency  Testing 
of  Air-Cleaning  Systems  Containing 

,  Devices  for  Removal  of  Particles 
Oanuary  1973) 

Regulatory  Guide  3.9,  Concrete 
Radiation  Shields  (June  1973) 

Regulatory  Guide  3.33,  Assumptions 
Used  for  Evaluating  the  Potential 
Radiological  Consequences  of 
Accidental  Nuclear  Criticality  in  a 
Fuel  Reprocessing  Plant  (April  1977) 

Regulatory  Guide  3.34,  Assumptions 
Used  for  Evaluating  the  Potential 
Radiological  Consequences  of 
Accidental  Nuclear  Criticality  in  a 
Uranium  Fuel  Fabrication  Plant 
(Revision  1,  July  1979) 


Regulatory  Guide  3.35,  Assumptions 
Used  for  Evaluating  the  Potential 
Radiological  Consequences  of 
Accidental  Nuclear  Criticality  in  a 
Plutonium  Processing  and  Fuel 
Fabrication  Plant  (Revision  1.  July 
1979) 

Regulatory  Guide  5.1,  Serial  Niunbering 
of  Fuel  Assemblies  for  Light-Water- 
Cooled  Nuclear  Power  Reactors 
(December  1972) 

Regulatory  Guide  5.14.  Use  of 
Observation  (Visual  Surveillance) 
Techniques  in  Material  Access  Areas 
(Revision  1,  May  1980) 

Regulatory  Guide  5.24,  Analysis  and 
Use  of  Process  Data  for  the  Protection 
of  Special  Nuclear  Material  (June 
1974) 

Regulatory  Guide  5.29.  Nuclear  Material 
Control  Systems  for  Nuclear  Power 
Plants  (Revision  1,  Jime  1975) 

Regulatory  Guide  5.30.  Materials 
Protection  Contingency  Measures  for 
Uranium  and  Plutonium  Fuel 
Manufacturing  Plants  (June  1974) 

Regulatory  Guide  5.45,  Standard  Format 
and  Content  for  the  Special  Nuclear 
Material  Control  and  Accounting 
Section  of  a  Special  Nuclear  Material 
License  Application  (Including  That 
for  a  Uranium  Enrichment  Facility) 
(December  1974) 

Regulatory  Guide  8.3,  Film  Badge 
Performance  Criteria  (February  1973) 

In  addition.  Draft  Regulatory  Guide 
DG-0008,  "Applications  for  the  Use  of 
Sealed  Sources  in  Portable  Gauging 
Devices"  (May  1995),  is  being 
withdrawn  from  consideration  as  a 
regulatory  guide.  The  NRC  recently 
published  NUREG-1556.  "Consolidated 
Guidance  About  Materials  Licenses: 
Program-Specific  Guidance  About 
Portable  Gauge  Licenses."  which 
contains  information  on  the  same 
subject. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  1997. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Kiupp, 

Acting  Director.  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  98-1047  Filed  1-15-98;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Varlable>Rate  Premium;  Interest  on 
Late  Premium  Paymento;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liat)liity  and  Multiemployer  Withdra«»al 
Liability;  Interest  Assumptions  for 
Muttiernployer  Plan  Valuations 
Following  Mass  Withdravral 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

StiMMARY:  This  notice  informs  the  public 
to  be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  under  part 
4006  applies  to  premium  payment  years 
beginning  in  January  1998.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  February  1998.  The  interest  rates  for 
late  premiiun  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  first  quarter 
(January  through  March)  of  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
HaroldJ-  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Stieet,  NW..  Washington.  DC 
20005.  202-326-4024.  (ForTTY/TDD 
users,  call  the  Federal  relay  service  toU- 
&«e  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPlfMBITARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-einployer  plan's 
variable-rate  premiiun.  The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasiuy 
securities  for  the  month  preceding  the 
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beginning  of  the  plan  year  for  which 
premiums  are  bevig  paid  (the  "premium 
payment  year"),  the  yield  figure  is 
reported  in  Fedeml  Reserve  Statistical 
Releases  G.13  aqd  H.15. 

For  plan  years!  ^e^nning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent. 
The  Retirement  nptection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E){iii)m)  to  change  the 
applicable  percentage  to  85  percent, 
effective  for  plan  years  beginning  on  or 
after  July  1. 1997.  (The  amendment  also 
provides  for  a  further  increase  in  the 
applicable  percentage— to  100  percent — 
when  the  hitemal  Revenue  Service 
adopts  new  mortality  tables  for 
determining  ciuront  Uability.) 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  January  1998  is  5.09  percent  (i.e..  85 
percent  of  the  5.99  percent  yield  figure 
for  Decnnber  190^). 

(Under  section;  774(c)  of  the  RPA,  the 
amendment  to  thia  applicable  percentage 
was  deferred  for  certain  regulated  public 
utility  (RPU)  plant  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  has  therefore  remained  80 
percent  for  plan  y^Eus  beginning  before 
January  1, 1998.  fOr  "partial"  RPU 
plans,  the  assum^^  interest  rates  to  be 
used  in  detarminijig  variable-rate 
premiiuns  can  be!  computed  by  applying 
the  rules  in  §  4006i.5(g)  of  the  premium 
rates  regulation,  the  PBGC's  1997 
premium  paymeqt  instruction  booklet 
also  describes  thel^e  rules  and  provides 
a  worksheet  for  computing  the  assiuned 
rate.) 

The  following  table  hsts  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  pren^iums  for  premium 
payment  years  be^n^ing  between 
February  1997  and  January  1998.  The 
rates  for  July  through  December  1997  in 
the  table  (which  reflect  an  applicable 
percentage  of  85  percent)  apply  only  to 
'  non-RPU  plans.  However,  the  rates  for 
months  before  July  1997  and  after 
December  1997  apply  to  RPU  (and 
"partial"  RPU)  pl^hs  as  well  as  to  non- 
RPU  plans.  i 


For  premium  payment  years 
beginning  In    «■ 

The  as- 
sumed in- 
terest rate 
is 

November  1997 

*■            538 

December  1997 „ 

January  1998 

5.19 
5.09 

Late  Premium  Pajrments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Teimination 
Uability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulaUon  on 
Payment  of  Premiiuns  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
estabUshed  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§4062.7  of  the  PBGC's  regulation  on 
LiabiUty  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpa)mients  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (ourently 
quarterly)  by  the  Intonaal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
1998,  as  aimounced  by  the  IRS,  is  9 
percent. 

The  following  table  lists  the  late 
pa)rment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 


1/1/92  „ 
4/1/92  .. 
10/1/92 
7/1/94  .. 
1W1/94 
4/1/95  .. 
7/1/95  .. 
4/1/96  .. 
7/1/96  .. 
1/1/97  .. 
4/1/97  .. 
7/1/97  .. 
10/1/97  . 
1/1/98  ... 


Through 


3/31/92 
9/30^ 
6/30/94 
9/30/94 
3/31/95 
6/30/95 
3/31/96 
6/30/96 

12/31/96 
3/31/97 
6/30/97 
9/30/97 

12/31/97 
3/31/98 


Interest  rate 
(percent) 


9 
8 
7 
8 
9 
10 
9 
8 
9 
9 
9 
9 
9 
9 


For  premium  payrndnt  years 
beginning  in  : 


February  1997  ... 

March  1997 

AprH  1997 

May  1997 

June  1997 

July  1997  

August  1997 

September  1997 
October  1997 


The  as- 
sumed irv 
terest  rate 
is 


5.46 
5.35 
5.54 
5.67 
5.55 
5.75 
5.53 
5.59 
5.53 


Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liabiUty  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 


quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  1998 
(i.e.,  the  rate  reported  for  December  15. 
1997)  is  8.50  percent. 

The  following  table  lists  the 
withdrawal  Uability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 


1/1/92 

4/1/92  .„.v 

10/1/92  

7/1/94  , 

10/1/94  , 

1/1/96 

4/1/95  

10/1/95  

4/1/96 

1/1/97  

4/1/97  

7/1/97  

10/1/97  „ 

1/1/98  


Through 


3/31/92 
9/3(V92 
6/30/94 
9/30/94 

12A31/94 
3/31/95 
9/3(V96 
3/31/96 

12/31/96 
3/31/97 
6/3Q«7 
9/30/97 

12/31/97 
3/31/98 


Rate 
(percent) 


7.50 
6.50 
6.00 
7.25 
7.75 
8.50 
9.00 
8.75 
8.25 
8.25 
8J25 
8.50 
8.50 
8.50 


Multiemployer  Plan  Valuations 
FoUowing  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunpticms 
applicable  to  valuation  dates  in 
February  1998  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assiunptions  appUcable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  January  1998. 
David  M.  Straiisi, 

Executive  Director,  Pension  Benefit  Guamnty 

Corporation. 

IFR  Doc.  98-1062  Filed  1-14-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 


Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549. 

Extension: 
Rule  15g-4,  SEC  File  No.  270-325. 0MB 
Control  No.  323S-0385. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  §§  3501  et  seq.).  the 
Securities  and  Exchange  Commission 
("Commission")  is  soliciting  comment 
on  the  collection  of  information 
described  below.  The  Commission  plans 
to  submit  this  existing  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  15g-9,  Sales  Practice 
Requirements  for  Certain  Low-Priced 
Securities 

Section  15(c)(2)  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  authorizes  the  Commission  to 
promulgate  rules  that  prescribe  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive,  or  manipulative 
practices  in  coimection  with  over-the- 
counter  ("OTC")  securities  transactions. 
Piusuant  to  this  authority,  the 
Commission  in  1989  adopted  Rule  15a- 
6  (the  "Rule"),  which  was  subsequently 
redesignated  as  Rule  15g-9, 17  CFR 
240.15g-9.  The  Rule  requires  broker- 
dealers  to  produce  a  written  suitability 
determination  for,  and  to  obtain  a 
written  customer  agreement  to.  certain 
recommended  transactions  in  low- 
priced  stocks  that  are  not  registered  on 
a  national  securities  exchange  or 
authorized  for  trading  on  NASC^Q,  and 
whose  issuers  do  not  meet  certain 
minimum  financial  standards.  The  Rule 
is  intended  to  prevent  the 
indiscriminate  use  by  broker-dealers  of 
fraudulent,  high  pressure  telephone 
sales  campaigns  to  sell  low-priced 
securities  to  unsophisticated  customers. 
The  staff  estimates  that  approximately 
270  broker-dealers  inciu'  an  average 
burden  of  78  hours  per  year  to  comply 
with  this  rule.  Thus,  the  total  burden 
hours  to  comply  with  the  Rule  is 
estimated  at  21,060  hours  (270  x  78). 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 


collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  «f  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  on  or  before  March  16, 1998. 

Please  direct  your  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549. 

Dated:  January  8, 1998. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-1037  Filed  1-14-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-22995;  File  No.  812-10794] 

Goldman,  Sachs  &  Co.  et  al.;  Notice  of 
Application 

January  8, 1998.    . 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  fix)m  the 
provisions  of  Sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  to  permit  life  insurance 
company  separate  accounts  supporting 
variable  life  insurance  contracts  (and 
their  insurance  company  depositors)  to 
invest  in  shares  of  the  Goldman  Sachs 
Variable  Insurance  Trust  or  a  "future 
trust,"  as  defined  below  (together,  the 
"Trust"),  when  the  following  other 
types  of  investors  also  hold  shares  of  the 
Trust:  (1)  A  variable  life  insurance 
("VLI")  account  of  a  life  insurance 
company  that  is  not  an  affiliated  person 
of  the  insurance  company  depositor  of 
any  VLI  account,  (2)  the  Trust's 
investment  adviser  (representing  seed 
money  investments  in  tjie  Trust),  (3)  a 
life  insurance  company  separate 
account  supporting  variable  annuity 
contracts  (a  "VA  account"),  and/or  (4)  a 
qualified  pension  or  retirement  plan.  As 
used  herein,  a  "future  trust"  is  any 
investment  company  (or  investment 
portfolio  or  series  thereof),  other  than 
the  Goldman  Sachs  Variable  Insurance 


Trust,  designed  to  be  sold  to  VLI 
accoimts  and  to  which  Applicants  or 
their  affiliates  may  in  the  fiitiue  serve  as 
investment  advisers,  investment  sub- 
advisers,  investment  managers, 
administrators,  principal  underwriters 
or  sponsors. 

APPLICANTS:  Goldman,  Sachs  &  Co. 
("Goldman  Sachs"),  on  behalf  of  itself 
and  its  operating  division  Goldman 
Sachs  Asset  Management  ("GSAM"). 
Goldman  Sachs  Variable  Insurance 
Trust,  and  Goldman  Sachs  Asset 
Management  International  ("GSAMI"). 
RUNG  DATE:  The  application  was  filed 
on  September  23, 1997  and  amended  on 
December  18, 1997.  ^ 

HEARINQ  OR  NOTIFICATION  OF  HEARSM:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  30, 1998,  and  must 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiue  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC. 

ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Michael  J.  Richman, 
Goldman,  Sachs  &  Co.,  85  Broad  Street, 
New  York,  New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  E.  Carpenter,  Senior  Counsel,  or 
Kevin  M.  KirchofF,  Branch  Chief.  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMBTTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  5th  Street,  N.W., 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  Goldman  Sachs  Variable  Insiu-ance 
Trust  is  a  business  trust  organized  under 
the  laws  of  Delaware  on  September  16, 
1997.  It  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  is  a  series  investment 
company  as  defined  by  Rule  18f-2 
under  the  Act.  It  is  currently  comprised 
of  nine  investment  portfolios.  It  issues 
a  separate  series  of  shares  of  beneficial 
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interest  in  connection  with  each 
investment  portfolio  (each,  a  "Fund").  It 
may  offer  each  series  of  its  shares  to  VU 
accounts  and  VA  accounts  of  various 
hfe  insiuance  c«^mpanies  ("participating 
insiuBnce  companies")  and  to  pmsion 
and  retirement  plans  qualified  under 
Section  401(a)  D|f  the  hitemal  Revenue 
Code  of  1986,  ^  amended  (the  "Code") 
("plans").        \\ 

2.  Each  VLI  acicoimt  and  VA  account 
will  be  establisned  as  a  se^egated  asset 
account  by  a  pavticipating  insurance 
company  pursuant  to  the  insurance  law 
of  the  insurance  company's  state  of 
domicile,  As  8^i^  h,  the  assets  of  each 
will  be  the  pro^  »rty  of  the  participating 
insurance  com^i  my  and  that  portion  of 
the  assets  of  suth  an  accoimt  equal  to 
the  reserves  and  i  other  contract 
liabihties  with  t<fspect  to  the  account 
will  not  be  cha^^ble  with  liabilities 
arising  out  of  aav  other  business  that  the 
insurance  comply  may  conduct.  The 
income,  gains  and  losses,  realized  or 
imrealized  from  such  anaccoimt's 
assets  will  be  csadited  to  or  charged 
against  the  accclUnt  without  regard  to 
other  income,  g^ns  or  losses  of  the 
insurance  compidny.  If  a  VLI  account  or 
VA  account  is  roistered  as  an 
investment  corag;)any,  it  will  be  a 
"separate  account"  as  defined  by  Rule 
0-1  (e)  (or  any  sik|xessor  rule)  under  the 
Act  and  will  be  Iregistered  as  a  imit 
investment  trust.  For  purposes  of  the 
Act,  the  life  insurance  company  that 
establishes  such  ^  registered  VLI 
accoimt  or  VA  abcoimt  is  the  depositor 
and  sponsor  of  the  account  as  those 
terms  have  been  interpreted  by  the 
Commission  with  respect  to  variable  life 
insurance  and  variable  annuity  separate 
accounts.  I 

3.  The  plans  vHll  be  pension  or 
retirement  plan^  intended  to  quaUfy 
under  Sections  4^1  (a)  and  501(a)  of  the 
Code.  Many  of  tife  plans  will  include  a 
cash  or  deferred  ^nangement 
(permitting  salamt  reduction 
contributions)  ioQended  to  quaUfy  under 
Section  401  (k)  of  the  Code.  The  plans 
will  also  be  subject  to,  and  will  be 


designed  to  com 
of  the  Employee 
Security  Act  of  1 


appUcable  to  eitl  tW  defined  benefit  or  to 


defined  contribu 
plans. 

4.  Goldman 
broker-dealer  un 
Exchange  Act  of 


ly  with,  the  provisions 
■  itirement  Income 
|74  ("ERISA") 


|on  profit-sharing 


tis  is  registered  as  a 
Br  the  Securities 
f  1 934  and  is  a  member 
of  the  National  A:  sociation  of  Securities 
Dealers,  Inc.  Gol^inan  Sachs  has  been 
registered  as  an  investment  adviser 
under  the  Investi^ent  Advisers  Act  of 
1940  (the  "AdvisJB^  Act")  since  1981 
and  conducts  its  [^vestment 
management  acti  i/  [ties  through  its 


operating  divisi(m,  GSAM.  and  through 
several  investment  management 
affiliates,  including  GSAMI.  Through 
GSAM>  Goldman  Sachs  serves  as 
investment  adviser  to  Goldman  Sachs 
Variable  Insurance  Trust's  High  Yield 
Fimd,  Growth  and  Income  Fund,  CORE 
U.S.  Equity  Fund.  CORE  Large  Cap 
Growth  Fund,  CORE  Small  Cap  Equity 
Fund,  Capital  Ckowth  Fund  and  Mid 
Cap  Equity  Fund.  GSAMI  is  an  affiUate 
of  Goldman  Sachs  and  serves  as  the 
investment  adviser  to  Goldman  Sachs 
Variable  Insmrance  Trust's  Global 
Income  Fimd  and  Intwnational  Equity 
Fund:  GSAhfl  has  been  registered  as  an 
investment  adviser  imder  the  Advisers 
Act  since  1991. 

5.  The  Applicants  propose  that  the 
Trust  offer  and  sell  its  shares  to  VLI 
accounts  and  VA  accoimts  of  various 
participating  insurance  companies  to 
serve  as  an  investment  medium  to 
support  viable  Ufa  insiurance  contracts 
("VLI  contracts")  and  variable  annuity 
contracts  ("VA  contracts")  (togeth«, 
"variable  contracts")  issued  through 
such  accounts.  As  described  more  fully 
below,  the  Trust  will  only  sell  its  shares 
to  registered  VLI  accounts  and 
registered  VA  accounts  if  each 
participating  insurance  company 
sponsoring  such  a  VLI  account  or  VA 
accoimt  enters  into  a  participation 
agreement  with  the  Trust.  The 
participation  agreements  will  define  the 
relationship  between  the  trust  and  each 
participating  insurance  company  and 
will  memorialize,  among  other  matters, 
the  fact  that,  except  where  the 
agreement  specifically  provides 
otherwise,  the  participating  insurance 
company  will  remain  responsible  for 
establishing  and  maintaining  any  VLI 
account  or  Va  account  covered  by  the 
agreement  and  for  complying  with  all 
appUcable  requirements  of  state  and 
federal  law  pertaining  to  such  accounts 
and  to  the  sale  and  distribution  of 
variable  contracts  issued  through  such 
accounts. 

6.  The  use  of  a  common  management 
investment  company  (or  investment 
portfolio  thereof)  as  an  investment 
medium  for  both  VU  accounts  and  VA 
accounts  of  the  same  insurance 
company,  or  of  two  or  more  insurance 
companies  that  are  affiliated  persons  of 
each  other,  is  referred  to  herein  as 
"mixed  funding."  The  use  of  a  common 
management  investment  company  (or 
investment  portfolio  thereof)  as  an 
investment  medium  for  VLI  accounts 
and/or  VA  accounts  of  two  or  more 
insurance  companies  that  are  not 
affiliated  persons  of  each  other,  is 
referred  to  herein  as  "shared  funding." 

7.  The  Trust  may  sell  its  shares 
directly  to  the  plans.  Changes  in  the 


fisderal  tax  law  sevwal  years  ago  created 
the  opportunity  for  investment 
companies  such  as  the  Trust  to  increase 
their  net  assets  by  selling  shares  to 
qualified  pension  and  retiiemmt  plans 
such  as  the  plans.  Section  817(h)  of  the 
Code  imposes  certain  diversificaticm 
standards  an  the  assets  underlying 
variable  contracts,  such  as  those  in  each 
Fund  of  the  Trust.  The  Code  provides 
that  variable  contracts  will  not  be 
treated  as  annuity  contracts  or  fife 
insurance  contracts,  as  the  case  may  be, 
for  any  period  (or  any  subsequent 
period)  for  which  the  underlying  assets 
are  not,  in  accordance  with  regulations 
issued  by  the  Treasury  Department, 
adequately  diversified.  On  March  2. 
1989,  the  Treasury  Department  issued 
regulations  (Trees.  Reg.  1.817-5)  which 
established  specific  diversification 
requirements  for  investment  portfolios 
underlying  variable  contracts.  The 
regulations  generally  provide  that,  in 
order  to  meet  these  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset    ' 
accounts  of  one  or  more  life  insurance 
companies.  Notwithstanding  this,  the 
regulations  also  contain  an  exception  to 
this  requirement  that  permits  trustees  of 
a  qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  for  variable  contracts  issued 
through  such  segregated  asset  accoimts 
(Trees.  Reg.  1.817-5(f)(3)(iii)); 

8.  As  a  result  of  this  exception  to  the 
general  diversification  requirement, 
qualified  pension  and  retirement  plans, 
such  as  the  plans,  may  hold  Trust  shares 
and  select  a  Fund  of  the  Trust  as  an 
investment  option  without  endangering 
the  tax  status  of  variable  contracts  as  hfe 
insurance  or  annuities,  respectively. 
Trust  shares  sold  to  the  plans  would  be 
held  by  the  trustees  of  the  plans  as 
required  by  Section  403(a)  of  ERISA. 
The  trustees  or  other  fiduciaries  of  the 
plans  may  vote  Trust  shares  held  by 
their  plans  in  their  own  discretion  or,  if 
the  applicable  plan  so  provides,  vote 
such  shares  in  accordance  with 
instructions  fix)m  participants  in  such 
plans.  The  use  of  a  common 
management  investment  company  (or 
investment  portfoUo  thereof)  as  an 
investment  medium  for  VLI  accounts, 
VA  accounts  and  plans,  is  referred  to  as 
"extended  mixed  funding." 

Applicants'  Legal  Analysis 

9.  Rule  6e-2(b)(15)  under  the  Act 
provides  partial  exemptions  firom 
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Sections  g(a),  13(a),  15(a),  and  15(b)  of 
the  Act  to  VLI  accounts  supporting 
scheduled  premium  VLI  ccHitracts  and 
to  their  life  insurance  company 
depositors.  The  exemptions  granted  by 
the  Rule  are  available,  however,  only 
where  the  Trust  offers  its  shares 
exclusively  to  VLI  accounts  of  the  same 
partidpati  ng  insurance  company  and/ 
or  of  participating  insurance  companies 
that  are  afBUated  persons  of  the  same 
participating  insurance  company  and 
then,  only  where  scheduled  premiiun 
VLI  contracts  are  issued  through  such 
VLI  accounts.  Therefore,  VLI  accounts, 
their  depositor  and  their  principal 
underwriters  could  not  rely  on  the 
exemptions  provided  by  Rule  6e- 
2(b)(15)  if  shares  of  the  Trust  are  held 
by  a  VLI  account  through  which  flexible 
premiiun  VLI  contracts  are  issued,  a  VLI 
accoimt  of  an  unaffiliated  participating 
insurance  company,  any  VA  account  or 
a  plan.  In  other  words.  Rule  6e-2(b)(15) 
does  not  permit  a  scheduled  premiiun 
VLI  account  to  invest  in  shares  of  a 
management  investment  company  that 
serves  as  a  vehicle  for  mixed  funding, 
extended  mixed  funding  or  shared 
funding. 

10.  Rule  6e-3(T)(b)(15)  under  the  Act 
provides  partial  exemptions  from 
Sections  9(a),  13(a),  and  15(b)  of  the  Act 
to  VLI  accounts  supporting  flexible 
premium  variable  life  insurance 
contracts  and  their  life  insurance 
company  depositors.  The  exemptions 
granted  by  the  Rule  are  available, 
however,  only  where  the  Trust  offers  its 
shares  exclusvely  to  VLI  accounts 
(through  which  either  scheduled 
premium  or  flexible  premium  contracts 
are  issued)  of  the  same  participating 
insurance  company  and/or  of 
participating  insurance  companies  that 
are  affiliated  persons  of  the  same 
participating  insurance  company,  VA 
accounts  of  the  same  participating 
insurance  company  or  of  affiliated 
participating  insurance  companies,  or 
the  general  account  of  the  same 
participating  insurance  company  or  of 
affiUated  participating  insurance 
companies.  Therefore,  VLI  accounts, 
their  depositors  and  their  principal 
underwriters  could  not  rely  on  the 
exemptions  provided  by  Rule  6e- 
3(T)(b)(15)  if  shares  of  the  Trust  are  held 
by  a  VLI  account  of  an  unafTiIiated 
participating  insurance  company,  a  VA 
account  of  an  unafiiliated  participating 
insurance  company,  the  general  account 
of  an  unaffiliated  participating 
insurance  company  or  a  plan.  In  other 
words.  Rule  6e-3(T)(b)(15)  permits  VLI 
accounts  supporting  flexible  premium 
VLI  contracts  to  invest  in  shares  of  a 
management  investment  company  that 


serves  as  a  vehicle  for  mixed  funding 
but  does  not  permit  such  a  VLI  account 
to  invest  in  shares  of  a  management 
investment  company  that  serves  as  a 
vehicle  for  extended  mixed  funding  or 
shared  funding. 

11.  In  general.  Section  g(a)  of  the  Act 
disquaUfies  any  person  convicted  of 
certain  offenses,  and  any  company 
afBhated  with  that  person,  from  acting 
or  serving  in  various  capacities  with 
respect  to  a  registered  investment 
company.  More  specifically,  paragraph 
(3)  of  Section  9(a)  provides  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiUated 
person  of  that  company  is  subject  to  a 
disqualiflcation  enumerated  in  Sections 
9(a)  (1),  or  (2). 

12.  Subject  to  the  limitations 
described  above.  Rule  6e-2(b)(15)(i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)  (i)  and  (ii) 
provide  exemptions  from  Section  9(a)  to 
VLI  accounts  and  thefr  affiliates  under 
certain  circumstances  and  subject  to 
certain  conditions  that  would  Umit  the 
appUcation  of  the  eUgibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  Trust.  The  relief 
provided  by  Rule  6e-2(b)(15){i)  and 
Rule  6e-(T)(b)(15)(i)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of  a 
participating  insurance  company,  or  any 
of  the  insurance  company's  affiliates,  as 
long  as  that  person  does  not  participate 
directly  in  the  management  or 
administration  of  the  Trust.  The  relief 
provided  by  Rule  6e-2(b)(15)(ii)  and 
Rule  6e-3(T)(b)(15)(ii)  permits  a 
participating  insurance  company  to 
serve  as  the  Trust's  investment  adviser 
or  principal  underwriter,  provided  that 
none  of  its  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  of  the  Act  are 
participating  in  the  management  or 
administration  of  the  Trust. 

13.  The  partial  relief  provided  by 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
limits,  in  effect,  the  amount  of 
monitoring  of  personnel  that  a 
participating  insurance  company  and  its 
affiliates  would  otherwise  have  to 
conduct  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  These  Rules  recognize  that  it 
is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act 
to  apply  the  provisions  of  Section  9(a) 
to  the  many  hundreds  of  individuals  in 
a  large  insurance  company  complex, 
most  of  whom  typically  have  no 
involvement  in  matters  pertaining  to 
investment  companies  affiliated  with 


such  an  organization.  These  Rules  also 
recognize  that,  in  connection  with  the 
Trust,  there  exists  no  necessity  to  apply 
Section  9(a)  to  individuals  in  various 
participating  insurance  companies  who 
would  have  no  relationship  to  the  Trust 
other  than  that  their  employer  utilizes 
the  Trust  to  support  variable  contracts. 
AppUcants  assert  that  no  regulatory 
purpose  would  be  served  in  extending 
the  Section  g(a)  monitoring 
requirements  because  of  mixed  funding, 
extended  mixed  funding  or  shared 
funding.  Participating  insurance 
companies  and  plans  are  not  expected 
to  play  any  significant  role  in  the 
management  of  the  Trust.  Those 
individuals  at  Goldman  Sachs,  GSAM 
and  GSAMI  who  would  participate  in 
the  management  of  the  Trust  will  do  so 
regardless  of  which  VU  accounts,  VA 
accounts  and  plans  invest  in  the  Trust 
The  increased  expense  of  extending  the 
Section  g(a)  monitoring  requirements  to 
participating  insurance  companies  or 
plans  could  reduce  the  net  return 
realized  by  investors  in  VLI  accounts, 
VA  accounts  or  plans  and  would  not 
provide  any  material  benefit  to  such 
investors. 

14.  Rule  6e-2(b)(15)(iii)  and  Rule  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a) 
and  15(b)  of  the  Act  to  the  extent  that 
those  Sections  have  been  deemed  by  the 
Commission  to  require  "pass-tfirough" 
voting  with  respect  to  management 
investment  company  shares  held  by  an 
insurance  company  separate  account,  in 
order  to  permit  the  insurance  company 
to  disregard  the  voting  instructions  of  its 
VLI  contract  owners  ("VLI  owners")  in 
certain  limited  circumstances.  Because 
the  Commission  has  deemed  Sections 
13(a),  15(a)  and  15(b)  to  require  a 
participating  insuruice  company  to  vote 
all  shares  of  the  Trust  held  by  a  VLI 
account  in  accordance  with  instructions 
from  VLI  owners,  the  partial  exemptions 
from  these  sections  provided  by 
subparagraph  {b)(15)(iii)(A)  of  Rule  6e- 
2  and  subparagraph  (b)(15)(iii)(A)(l)  of 
Rule  6e-3(T)  would  permit  a 
participating  insurance  company  to 
disregard  the  voting  instructions  of  such 
VLI  owners  when  required  to  do  so  by 
any  insurance  regulatory  authority 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  Rules  6e-2 
and  6e-3(T)),  if  following  such 
instructions  would  cause  the  insurance 
company  to:  (a)  Make  (or  refi^in  from 
making)  certain  investments  that  would 
result  in  changes  in  the  subclassification 
or  investment  objectives  of  the  Trust;  or 
(b)  approve  or  disapprove  any  contract 
between  the  Trust  and  GSAM  or  GSAMI 
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(or  another  investment  adviser  or 
subadviser),        i 

15.  SubparagiU)h  (b)(l5)(iii)(B)  of 
Rule  6e-2  and  sipparagraph 
(b)(15)(iii)(A)(2j6f  Rule  6e-3(T)  would 
permit  a  participating  insurance 
company  to  disiqgard  the  voting 
instructions  of  sJMch  VU  owners  if  the 
owners  initiate  i<jy  change  in  the 
Trust's  investm^^  policies,  principal 
underwriter,  or  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii),  (b)(7)(ii)(B)  and  (b)(7)(U)(C)  of 
Rules  6e-2  and  efr-3(T)). 

16.  Because  the  Commission  has 
deemed  Sections  13(a),  15(a)  and  15(b) 
to  require  any  p^dpating  insurance 
company  to  votej  »11  shares  of  the  Trust 
held  by  the  insu^r's  VU  accounts  in 
accordance  with  instructions  from 
owners  of  variafajl^  life  insurance 
contracts  issued  through  such  accoimt, 
the  partial  exempuon  from  these 
sections  pi^vide^  by  subparagraph 
(b)(15Kiii)  of  Ruja  6e-2  and 
subparagraph  (b)(jl5)(iii)(A)(l)  of  Rule 
6e-3(T)  is  one  that  almost  all  VU 
accoimts  and  their  participating 
insurance  companies  may  need  to  rely 
on.  ; 

17.  Both  Rule  ^2  and  Rule  6e-3(T) 
generally  recognize  that  a  variable  life 
insurance  contratt  is  primarily  a  life 
insurance  contraa  containing  many 
important  elements  unique  to  life 
insurance  contracts  and  subject  to 
extensive  state  ii^Wance  regulation. 
Apphcants  assert  ^at  in  adopting 
subparagraph  (b)(15)(iii)  of  these  Rules, 
the  Conunission  f<nplicitly  recognized 
that  state  insuraiiOa  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  poUcies. 
investment  aidvisMs,  or  prindiMl 
underwriters.      1 1 

18.  If  the  Trust  serves  as  an 
investment  vehicja  for  mixed  funding, 

iding  or  shared 
»tions  otherwise 

2(b)(15)  would  not 
accoimts  and  their 


extended  mixed 
funding,  the  exe 
provided  by  Rule 
be  available  to 
partidpating  i 
depositors  and  p: 


ace  company 
.  ,  ncipal  underwriters. 
Ukewise,  if  the  Thist  serves  as  an 
investment  vehicle  for  extended  mixed 
funding  or  shared  funding,  the 
exemptions  otheri|ise  provided  by  Rule 
6e-3(T)(b)(15)  wcjidd  not  be  available  to 
VU  accounts  and  j  their  partid{)ating 
insurance  companies  and  prindpal 


underwriters, 
19.  Applicants 


laintain  that  VU 


owners  and  VA  o^ers,  as  investors  in 
the  Trust,  would  Iji^ve  substantially 
identical  interests.  'Ukewise.  owners  of 
scheduled  premium  VU  contracts  and 


flexible  premium  VU  contracts  would, 
as  investors  in  the  Trust,  have  virtually 
identical  interests. 

20.  Each  Fund  of  the  Trust  will  be 
managed  to  attempt  to  achieve  the 
investment  objective  or  objectives  of 
such  Fund,  and  not  to  fevor  or  disfavor 
any  particular  partidpating  insurance 
company  or  type  of  variable  contract. 
Applicants  assert  that  there  is  no  reason 
to  believe  that  the  different  features  of 
various  types  of  variable  contracts, 
including  any  "minimum  death  benefit" 
guarantee  imder  certain  VU  contracts, 
will  lead  to  different  Investment 
polides  for  different  types  of  variable 
contracts.  To  the  extent  that  the  degree 
of  risk  may  diffier  between  VU  contracts 
and  VA  contracts,  the  different 
insurance  charges  imposed,  in  effect, 
adjust  any  such  differences  and  equalize 
the  insurers'  exposure  to  risk  in  either 
case. 

21.  Furthermore,  no  single  investment 
strategy  can  be  identified  as  appropriate 
to  one  particular  type  of  variable 
contract  but  not  another.  Each  pool  of 
VU  owners  and  VA  owners  is  composed 
of  individual  of  diverse  finandal  status, 
age,  and  insurance  and  investment 
goals.  A  Fimd  of  the  Trust  supporting 
one  type  of  variable  contract  miist 
accommodate  these  diverse  fadors  in 
order  to  attrad  and  retain  owners  of 
other  types  of  variable  contracts. 
Permitting  mixed  funding  will  fadlitate 
the  success  of  each  Fimd  and  will 
broaden  the  base  of  VU  owners  and  VA 
owners  and  encourage  the  Trust  to  add 
additional  Funds. 

22.  Applicants  maintain  that  qualified 
retirement  plan  investors  in  the  Trust 
would  have  substantially  the  same 
interests  as  do  VU  owners  and  VA 
owners.  Uke  VU  and  VA  owners, 
qualified  retirement  plan  investors  are 
long-term  investors.  Therefore,  most  can 
be  expeded  not  to  withdraw  their  assets 
from  the  plans. 

23.  In  additional,  neither  VU  and  VA 
owners  on  the  one  hand  nor  plan 
investors  on  the  other  would  be  taxed 
on  the  investment  return  of  their 
respective  investments  in  the  Trust. 
Therefore,  they  would  share  a  strong 
interest  in  the  Trust  operating  in  a 
manner  that  preserves  this  tax  status. 
For  example,  material  conflicts  between 
these  two  groups  of  investors  regarding 
capital  transactions  would  be  unUkely 
to  ocaa.  In  this  regard,  ERISA  imposes 
general  diversification  requirements  on 
quaUfied  pension  or  retirement  plan 
investments  that  are  wholly  consistent 
with  those  required  of  each  Fund  of  the 
Trust  under  Section  817(h)  of  the  Code. 

24.  VU  accounts.  VA  accounts  and 
the  plans  are  governed  in  similar  ways. 
Plan  committees  (and  other  plan 


fiduciaries)  have  a  fiduciary  duty  to 
partidpants  that  is  similar  to  the 
obligations  that  a  partidpating 
insurance  company  has  to  look  after  the 
interests  of  its  VLI  owners  and  VA 
owners.  In  this  resped,  Applicants  note 
that  participating  insurance  companies 
and  their  VU  accoupts  would  not 
require  any  exemptions  from  the  Ad 
other  than  those  necessary  for  mixed 
funding  and  shared  funding  if 
partidpants  in  certain  qualified  pension 
^  and  retirement  plans  invest  indiredly  in 
the  Trust  when  their  plan  purchases  a 
variable  annuity  contrad  offered  by  a 
partidpating  insurance  company  in  the 
qualified  plan  market.  The  various  plans 
may  or  may  not  offer  an  annuity  option. 

25.  In  li^t  of  the  fad  that  plan 
investon  would  have  benefidal  interest 
in  the  Trust  very  similar  to  those  of  VU 
owners  and  VA  owners,  Applicants 
assert  that,  provided  that  they  (and  VU 
accounts  and  partidpating  insurance 
companies)  comply  with  3ie  conditions 
explained  below,  the  addition  of  the 
plans  as  shareholders  of  the  Trust  and 
the  addition  of  partidpants  as  persons 
having  benefidal  interests  in  the  Trust 
should  not  increase  the  risk  of  material 
inecondlable  conflicts  among  and 
betvreen  investore.  Applicants  further 
assert  that  even  if  a  material 
irrecondlable  conflid  involving  the 
plans,  or  partidpants  arose,  the  trustees 
(or  other  fiduciaries)  of  the  plans,  imlike 
partidpating  insurance  companies,  can, 
if  their  fidudary  duty  to  the  partidpants 
requires  if.  redeem  the  shares  of  the 
Trust  held  by  the  plans  and  make 
alternative  investments  without 
obtaining  prior  regulatory  approval. 
Similarly,  most,  if  not  all,  of  the  plans, 
imlike  the  VU  accounts  or  the  VA 
accounts,  may  hold  cash  or  other  Uquid 
asserts  pending  their  reinvestment  in  a 
suitable  alternative  investment. 

26.  Apphcants  maintain  that  VU 
owners  and  VA  owners  would  benefit 
frx>m  the  expeded  increase  in  net  assets 
of  the  Funds  of  the  Trust  occasioned  by 
partidpant  investments.  Not  only 
shoufd  such  additional  investments  not 
increase  the  likelihood  of  material 
irrecondlable  conflicts  of  interest 
between  or  among  different  types  of 
investors,  but  sudi  additional 
investments  should  reduce  some  of  the 
costs  of  investing  for  variable  contrad 
owners.  In  particular,  additional 
investments  would  promote  economies 
of  scale,  permit  increased  safety  through 
greater  portfolio  diversification,  provide 
each  Fund's  investment  adviser  with 
greater  flexibility  due  to  a  larger 
portfolio  and  make  the  addition  of 
future  new  Funds  more  feasible. 

27.  When  the  Commission  last  revised 
Rule  6e-3(T)  in  1987,  the  Treasury 
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Department  had  not  issued  the  current 
regulations  (Treas.  Reg.  1.817-5)  which 
make  it  possible  for  the  Trust  to  sell 
shares  to  qualified  pension  or  retirement 
plans  without  adversely  affecting  the  tax 
status  of  VU  contracts  and  VA 
contracts.  Applicants  submit  that, 
although  proposed  regulations  had  been 
published,  the  Commission  did  not 
envision  this  possibility  when  it  last 
examined  paragraph  (b)(15)  of  the  Rule 
and  might  well  have  broadened  the 
exclusivity  provision  of  that  paragraph 
at  that  time  to  include  plans  such  as 
those  covered  by  this  application  had 
this  possibility  been  apparent.  In  this 
regard,  the  Commission  has  recently 
issued  several  orders  under  Section  6(c) 
granting  the  same  exemptions  requested 
herein  to  other  Applicants  in  very 
similar  circimistances. 

28.  In  light  of  the  fact  that  the 
proposed  plan  investments  in  the  Trust 
should  not  increase  the  likelihood  of 
material  irreconcilable  conflicts  and 
would  otherwise  benefit  VA  owners  and 
VLI  owners  and  in  light  of  the  recent 
supporting  precedent.  Applicants 
believe  that  the  Commission  should 
grant  the  requested  exemptions. 

29.  Applicants  do  not  believe  that 
plan  investments  in  the  Trust  would 
increase  the  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  different  types  of 
investors.  Section  403(a)  of  ERISA 
provides  that  the  trustee(s)  of  a  plan 
must  have  exclusive  authority  and 
discretion  to  manage  and  control  the 
plan  with  two  exceptions,  (a)  When  the 
plan  expressly  provides  that  the 
trustee(s)  is  subject  to  the  direction  of  a 
named  fiduciary  who  is  not  a  trustee  in 
which  event  the  trustee(s)  is  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  plan  and  not 
contrary  to  ERISA;  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  plan  is  delegated  to  one 
or  more  investment  advisers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Absent  one 
of  these  exceptions,  the  trustee(s)  of  the 
plan  woald  have  the  exclusive  authority 
and  responsibility  for  exercising  voting 
rights  attributable  to  their  plan's 
investment  securities.  Where  a  named 
fiduciary  appoints  an  investment 
adviser,  the  adviser  has  the  authority 
and  responsibility  to  exercise  such 
voting  rights  unless  the  authority  and 
responsibility  is  reserved  to  the 
trustee(s)  or  a  non-trustee  fiduciary. 

30.  Applicants  generally  expect  many 
of  the  plans  to  have  their  trustees  or 
other  fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  plan  in  their  discretion. 
Some  of  the  plan,  however,  may  provide 
for  the  trustee(s),  an  investment  adviser 


(or  advisers)  or  another  named  fiduciary 
to  exercise  voting  rights  in  accordance 
with  instructions  from  participants. 

31.  Where  plans  provide  participants 
with  the  right  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  participants  in  the  plans 
generally  or  those  in  a  particular  plan, 
either  as  a  single  group  or  in 
combination  with  participants  in  other 
plans,  would  vote  in  a  manner  that 
would  disadvantage  VLI  owners  or  VA 
owners.  The  purchase  of  Trust  shares  by 
the  plans  that  provide  voting  rights  does 
not  present  any  complications  not 
otherwise  occasioned  by  mixed  funding 
or  by  shared  funding. 

32.  Section  817(hr of  the  Code  is  the 
codification  of  certain  aspects  of  a  series 
of  published  and  unpublished  rulings 
issued  by  the  Internal  Revenue  Service 
directed  at  the  control  of  investments 
supporting  VLI  contracts  and  VA 
contracts.  In  light  of  Treasury 
RegulaUon  1.817-5(f)(3)(iii)  which 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company, 
Applicants  have  concluded  that  neither 
the  Code,  nor  other  Treasury 
Regulations  or  revenue  rulings 
thereunder,  would  create  any  inherent 
conflicts  of  interest  between  or  among 
plan  investors,  VLI  owners  and  VA 
owners. 

33.  Although  there  are  differences  in 
the  manner  in  which  distributions  bom 
the  plans  and  distributions  from  VLI 
and  VA  contracts  are  taxed.  Applicants 
maintain  that  these  differences  will 
have  no  impact  on  the  Trust.  VU 
accounts,  VA  accounts,  participating 
insurance  companies  and  the  plans  each 
will  redeem  Trust  shares  in  the  same 
manner  and  using  the  same  procedures. 
Each  will  purchase  and  redeem  such 
shares  at  net  asset  value  in  conformity 
with  Rule  22c-l  under  the  Act. 

34.  Applicants  do  not  see  any  greater 
potential  for  material  irreconcilable 
conflicts  arising  between  the  interests  of 
plan  investors  and  over  Trust  investors 
fit)m  possible  futiu«  changes  in  the 
federal  tax  laws  than  that  which  already 
exists  with  regard  to  such  conflicts 
arising  between  VLI  owners  and  VA 
owners. 

35.  Applicants  assert  that  the  holding 
of  Trust  shares  by  separate  accounts  of 
imaffiliated  insurance  companies  would 
not  entail  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
or  among  the  interests  of  VLI  owners 
and  VA  owners  than  would  mixed 
funding.  Likewise,  the  holding  of  Trust 
shares  by  separate  accoimts  of 
unaffiliated  insurance  companies  would 
not  entail  greater  potential  for  material 


irreconcilable  conflicts  arising  between 
or  among  the  interests  of  VLI  owners. 
VA  owners  and  plan  investors  than 
would  extended  mixed  funding  where 
only  separate  accounts  of  affiliated 
participating  insurance  companies  held 
such  shares. 

36.  A  particular  state  insurance 
regulator  could  require  action  of  an 
insurer  domiciled  or  licensed  in  its 
jurisdiction  that  conflicts  with  or  is 
inconsistent  virith  the  regulatory 
requirements  of  or  actions  required  by 
the  regulator  of  another  state  where  the 
insurer  is  domiciled  or  licensed.  The 
fact  that  different  insurance  companies 
are  domiciled  in  different  states  does 
not  enlarge  or  create  significantly 
different  issues  in  connection  with 
conflicting  state  regulatory 
requirements.  Affiliation  among  or 
between  such  insurance  companies  does 
not  diminish  the  potential  for  such 
issues  to  arise  nor,  in  light  of  the  source 
of  such  issues,  does  it  dramatically 
increase  the  likelihood  of  their  being 
resolved. 

37.  Concern  also  has  existed  that 
material  irreconcilable  conflicts 
between  or  among  the  interests  of  VLI 
owners  and/or  VA  owners  of 
imaffiliated  insurance  companies  were 
more  likely  to  arise  in  the  event  that 
such  companies  exercised  their  limited 
right  to  disregard  VU  owner  voting 
instructions  than  would  be  the  case 
between  or  among  affiliated  companies. 
Applicants  assert,  however,  that  the 
right  of  an  insurance  company  to 
disregard  VU  owner  voting  instructions 
does  not  raise  any  issues  different  firom 
those  raised  by  the  authority  of  difiiarent 
state  insurance  regulators  over  separate 
accoimts.  Similarly,  affiliation  between 
or  among  insurance  companies  does  not 
diminish  or  eliminate  the  potential  for 
divergent  judgments  by  such  companies 
as  to  the  advisability  or  legality  ofa 
change  in  investment  policies,  principal 
underwriter  or  investment  adviser  of  a 
mutual  fund  in  which  their  separate 
account  invests.  Applicants  believe  that 
the  potential  for  disagreement  between 
or  among  insurance  companies  is 
limited  by  requirements  in  Rule  6e-2 
and  Rule  6e-3(T)  that  a  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinations.  Moreover,  in  the 
event  that  a  decision  by  a  participating 
life  insurance  company  to  disre^rd  VLI 
owners'  voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  at  a  Trust  shareholders 
meeting,  the  company  could  be  required 
by  the  Trust's  board  of  trustees  to 
withdraw  from  the  Trust. 

38.  Various  {actors  have  discouraged 
a  number  of  life  insurance  companies 
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firom  offiering  variable  contracts.  These 
fiictors  include  the  cost  of  organizing 
and  operating  a  funding  medium  (such 
as  the  Trust),  th^Iack  of  expertise  with 
respect  to  invesirtient  management 
(principally  withi  respect  to  equity 
investments  and  derivative  instruments) 
and  the  lack  of  name  recognition  by  the 
public  of  many  such  insurers  as 
investment  prof0$sionals  with  whom  an 
investor  can  fiael  Comfortable  entrusting 
their  investment  dollars.  For  example,  a 
niunber  of  smallar  life  insiuance 
comoanies  do  not  find  it  economically 
feasible,  or  with^  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Use  of  the  Fimds  pf  the  Trust  as  a  mixed 
funding  and  shaiid  funding  vehicle  for 
variable  contracts  would  r^uce  or 
eliminate  such  concerns  for  small  Ufa 
insurance  complies. 

39.  Permitting%e  Trust  to  serve  as  a 
mixed  funding  atid  shared  funding 
vehicle  also  should  provide  several 
benefits  to  variable  contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establish^g  and  administering 
separate  mutual  rands.  Participating 
insurance  compsiiMes  would  benefit  not 
only  bom  the  investment  and 
administrative  expertise  of  GSAM  and 
GSAMI,  but  also  from  the  cost 
efficiencies  and  mvestment  flexibility 
afforded  by  a  lard^  pool  of  assets. 
Permitting  the  T^st  to  serve  as  a  mixed 
and  shared  funding  vehicle  also  should 
make  a  greater  amjount  of  assets 
available  for  invej^tment  by  each  Fimd 
than  would  otheikinse  be  the  case  and, 
thereby,  promote  Economies  of  scale, 
increase  the  safetM^of  a  Fund  by 
increasing  diversification  of 
investments,  and/br  make  the  addition 
of  new  Fimds  moWa  feasible.  Therefore, 
making  the  Trust  available  to  serve  as  a 
vehicle  for  mixed  funding  and  shared 
funding  could  endiurage  more  life 
insurance  companies  to  ofier  variable 
contracts  and  theraby  increase 
competition  in  the  variable  contracts 
market.  Such  competition,  in  turn,  can 
be  expected  to  result  in  more  contract, 
variation  and  in  Ipwer  fees  and  charges. 
Applicants  also  aUert  that  permitting 
the  Trust  to  serve  |  as  a  vehicle  for    . 
•extended  mixed  fij^ding  will  result  in 
increased  assets  for  the  Fimds.  This  also 
will  Ijenefit  ownen  of  variable  contracts 
by  promoting  ecoubmies  of  scale, 
increasing  the  safi^iy  of  Funds  by 
increasing  diversijOcation  of 
investments,  and/i^r  make  the  addition 
of  new  Funds  mora  feasible. 

40.  Applicants  $ubmit  that  regardless 
of  the  types  of  invjastors  in  the  Trust, 
they  each  will  be  tbntractually  and 
otherwise  obligate^  to  manage  each 
Fund  solely  and  eiilusively  in 


accordance  with  its  investment 
objective(s),  policies  and  restrictions  as 
well  as  any  additional  guidelines 
established  by  trustees  of  the  Trust. 
GSAM  and  GSAMI  manage  client 
accoxmts,  and  would  manage  each  Fund 
of  the  Trust,  without  regard  to  the 
identity  of  the  investors  in  such 
accounts.  Thus,  each  Fund  will  be 
managed  in  the  same  manner  as  any 
other  open-end  management  investment 
company. 

41.  Applicants  see  no  legal 
impediment  to  permitting  the  Trust  to 
serve  as  a  vehicle  for  mixed  funding, 
extended  mixed  funding  and  sharea 
funding.  The  Commission  has  issued 
niunerous  orders  permitting  mixed 
funding,  extended  mixed  fujiding  and 
shared  funding.  Therefore,  granting  the 
exemptions  requested  herein  is  in  the 
public  interest  and  will  not  compromise 
the  regulatory  purpose  of  Section  9(a), 
13(a).  15(a)  or  15(b)  of  the  Act  or  of 
Rules  6e-2  and  6e-3(T)  thereunder. 

42.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security,  or  transaction  or  any  class  of 
persons,  securities,  or  transactions  from 
any  provision  or  provisions  of  the  Act 
and/or  any  rule  under  it  if.  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  publio  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an  order  of 
the  Commission  that  would  exempt  VLI 
accounts  and  their  participating 
insurance  companies  and  principal 
underwriters  as  a  class  fit>m  the 
provisions  of  Sections  9(a).  13(a).  15(a) 
and  15(b)  of  the  Act  and  Rule  6e-2  or 
Rule  6e-3(T)(b)(15)  thereunder.  The 
exemption  of  these  classes  of  parties  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  md  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because  all  of  the  potential 
members  of  the  class  could  obtain  the 
foregoing  exemptions  for  themselves  on 
the  same  basis  as  the  AppUcants.  but 
only  at  a  cost  to  each  of  them  that  is  not 
justified  by  any  public  policy  purpose. 
As  discussed  below,  the  requested 
exemptions  would  only  extend  to  VLI 
accounts  whose  participating  insurance 
companies  enter  into  participation 
agreements  with  the  Trust,  which 
agreements  would  subject  such  VLI 
accounts  to  the  conditions  discussed 
below.  The  Commission  staff  also  would 
have  the  opportunity  to  review 
compliance  with  these  conditions  by 
participating  insurance  companies 
when  it  reviews  the  registration 
statements  imder  the  Securities  Act  of 
1933  filed  by  each  VLI  account  and  VA 


account  before  the  account  could  issue 
any  variable  contracts.  The  Commission 
has  previously  granted  exemptions  to 
classes  of  similarly  situated  parties  in 
various  contexts  and  from  a  wide 
variety  of  ciramistances,  including  class 
exemptions  in  the  context  of  mixed 
funding,  extended  mixed  funding  and 
shared  funding. 

Applicants'  Conditioiis      ^■ 

1.  Applicants  represent  and  agree  that 
if  the  exemptions  requested  herein  are 
granted,  the  Trust  will  only  sell  shares 
to  VU  accounts  if  the  following 
conditions  are  met: 

a.  A  majority  of  the  board  of  trustees 
of  the  Trust  shall  consist  of  persons  who 
are  not  interested  persons  of  the  Trust 
or  interested  persons  of  such  persons. 
For  this  purpose,  interested  persons 
means  "interested  persons"  as  defined 
by  Section  2(a)(19)  of  the  Act.  and  rules 
thereimder,  and  as  modified  by  any 
applicable  Commission  orders,  except 
that  if  this  condition  is  not  met  by 
reason  of  the  death,  disqualification,  or 
bona  fide  resignation  of  any  trustee  or 
trustees,  then  the  operation  of  this 
condition  shall  be  suspended  for:  (1)  A 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the 
remaining  trustees,  (2)  a  period  of  60 
days  if  a  vote  of  shareholders  is  required 
to  fill  the  vacancy  or  vacancies,  or  (3) 
such  longer  period  as  the  Commission 
may  prescribe  by  order  upon 
application. 

b.  The  board  of  trustees  of  the  Trust 
shall  monitor  the  Trust  for  the  existence 
of  any  material  irreconcilable  conflicts 
between  or  among  the  interests  of  VLI 
owners,  VA  owners  and  plan  investors 
and  determine  what  action,  if  any. 
should  be  taken  in  response  to  those 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (1)  An  action  by  any 
state  insurance  regulatory  authority.  (2) 
a  change  in  applicable  federal  or  state 
insurance,  tax.  or  seciuities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities,  (3)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding,  (4)  the  manner  Ln  which  the 
investments  of  any  Fund  are  being 
managed.  (5)  a  diflfisrence  in  voting 
instructions  given  by  VLI  owners,  VA 
owners  and  plan  investors,  (6)  a 
decision  by  a  participating  insurance 
company  to  disregard  VLI  or  VA 
contract  owner  voting  instructions,  and 
(7)  a  decision  by  a  plan  trustee  (or  other 
plan  fiduciary)  to  disregard  voting 
instructions  of  plan  participants. 
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c.  The  Trust's  prospectus  shall 
disclose  that:  (1)  Its  shares  are  offered  in 
connection  with  mixed  funding, 
extended  mixed  funding  and  shared 
funding,  (2)  mixed  funding,  extended 
mixed  funding  and  shared  funding  may 
present  certain  conflicts  of  interest 
between  VA  owners,  VLI  owners  and 
plan  investors,  and  (3)  the  Trust's  board 
of  trustees  will  monitor  the  Trust  for  the 
existence  of  any  material  irreconcilable 
conflict  of  interest  and  determine  what 
action,  if  any,  should  be  taken  in 
response  to  such  a  conflict.  The  Trust 
shall  also  notify  the  plan  trustees  and 
participating  insurance  companies  that 
similar  prospectus  disclosure  may  be 
appropriate  in  separate  account 
prospectuses  or  any  plan  prospectuses 
or  other  plan  disclosure  documents. 

d.  The  Trust  will  comply  with  all  of 
the  provisions  of  the  Act  relating  to 
security  holder  (i.e.,  persons  such  as  VLI 
owners  and  VA  owners  or  participants 
in  plans  that  provide  participants  with 
voting  rights)  voting  including  Section 
16(a).  16(b)  (when  applicable)  and  16(c) 
(even  though  the  Trust  is  not  a  trust  of 
the  type  described  therein). 

e.  GSAM  and  GSAMI  will  report  any 
material  irreconcilable  conflicts  or  any 
potential  material  irreconcilable 
conflicts  between  or  among  the  interests 
of  VLI  owners,  VA  owners  and  plan 
investors  to  the  Trust's  board  of  trustees 
and  will  assist  the  board  in  carrying  out 
the  board's  responsibilities  under  these 
conditions.  Such  assistance  will 
include,  but  not  be  limited  to,  providing 
the  board,  at  least  annually,  with  all 
information  reasonably  necessary  for  the 
board  to  consider  any  issues  raised  by 
such  existing  or  potential  conflicts. 

f.  All  reports  sent  by  participating 
insurance  companies  or  plans  to  the 
board  of  trustees  of  the  Trust  or  notices 
sent  by  the  board  to  participating 
insurance  companies  or  plans  notifying 
the  recipient  of  the  existence  of  or 
potential  for  a  material  irreconcilable 
conflict  between  the  interests  of  VA 
owners,  VLI  owners  and  plan  investors 
as  well  as  board  deliberations  regarding 
such  conflicts  or  such  potential  conflicts 
shall  be  recorded  in  the  board  meeting 
minutes  of  the  Trust  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

2.  In  addition  to  the  foregoing 
conditions,  Applicants  consent  to  the 
following  conditions  and  represent  and 
agree  that  if  the  exemptions  requested     - 
herein  are  granted,  the  Trust  will  not 
sell  shares  to  any  VLI  account  unless  the 
account's  participating  insurance 
company  enters  into  a  participation 
agreement  with  the  Trust  containing 
provisions  that  require  the  following: 


a.  A  majority  vote  of  the  disinterested 
trustees  of  the  Trust  shall  represent  a 
conclusive  determination  as  to  the 
existence  of  a  material  irreconcilable 
conflict  between  or  among  the  interests 
of  VLI  owners,  VA  owners  and  plan 
investors.  For  the  purpose  of 
subparagraph  e  below,  a  majority  vote  of 
the  disinterested  trustees  of  the  Trust 
shall  represent  a  conclusive 
determination  as  to  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict 
between  or  among  the  interests  of  VLI 
owners,  VA  owners  and  plan  investors. 
The  Trust  shall  notify  each  participating 
insurance  company  and  plan  in  writing 
of  any  determination  of  the  foregoing 
type. 

b.  Each  participating  insurance 
company  will  monitor  its  operations 
and  those  of  the  Trust  for  the  purpose 
of  identifying  any  material 
irreconcilable  conflicts  or  potential 
material  irreconcilable  conflicts 
between  or  among  the  interests  of  plan 
investors,  VA  owners  and  VLI  owners. 

c.  Each  participating  insurance 
company  will  report  any  such  conflicts 
or  potential  conflicts  to  the  Trust's 
board  of  trustees  and  will  provide  the 
board,  at  least  annually,  with  all 
information  reasonably  necessary  for  the 
board  to  consider  any  issues  raised  by 
such  existing  or  potential  conflicts  or  by 
these  conditions.  Each  participating 
insurance  company  will  also  assist  the 
board  in  carrying  out  its  responsibilities 
under  these  conditions  including,  but 
not  limited  to:  (1)  Informing  the  board 
whenever  it  disregards  VLI  owner  or  VA 
owner  voting  instructions,  and  (2) 
providing,  at  least  annually,  such  other 
information  and  reports  as  the  board 
may  reasonably  request.  Each 
participating  insurance  company  will 
carry  out  these  obligations  with  a  view 
only  to  the  interests  of  owners  of  its  VLI 
contracts  and  VA  contracts. 

d.  Each  participating  insurance 
company  will  provide  "pass-through" 
voting  privileges  to  owners  of  registered 
VA  contracts  and  registered  VLI 
contracts  as  long  as  the  Act  requires 
such  privileges  in  such  cases. 
Accordingly,  such  participating 
insurance  companies,  where  applicable, 
will  vote  Trust  shares  held  in  Uieir 
separate  accoimts  in  a  manner 
consistent  with  voting  instructions 
timely  received  firom  owners  of  such 
VLI  and  VA  contracts.  Each 
participating  insurance  company  will 
vote  Trust  shares  owned  by  itself  (i.e., 
that  are  not  attributable  to  VA  contract 
or  VLI  contract  reserves)  in  the  same 
proportion  as  instructions  received  in  a 
timely  fashion  from  VA  owners  and  VLI 
owners  and  shall  be  responsible  for 


ensuring  that  it  and  other  i>articipating 
insurance  companies  calculate  "pass- 
through"  votes  for  VLI  accounts  and  VA 
accounts  in  a  consistent  manner.  Each 
participating  insurance  comfiany  also 
will  vote  Trust  shares  held  in  any 
registered  VLI  account  or  registered  VA 
account  for  which  it  has  not  received 
timely  voting  instructions  in  the  same 
proportion  as  instructions  received  in  a 
timely  fashion  from  VA  owners  and  VLI 
owners. 

e.  In  the  event  that  a  material 
irreconcilable  conflict  of  interest  arises 
between  VA  ovmers  or  VLI  owners  and 
plan  investors,  each  participating 
insurance  company  will,  at  its  own 
expense,  take  whatever  action  is 
necessary  to  remedy  such  conflict  as  it 
adversely  affects  owners  of  its  VA 
contracts  or  VLI  contracts  up  to  and 
including:  (1)  Establishing  a  new 
registered  management  investment 
company,  and  (2)  withdrawing  assets 
attributable  to  reserves  for  the  VA 
contracts  or  VLI  contracts  subject  to  the 
conflict  Grom  the  Trust  and  reinvesting 
such  assets  in  a  different  investment 
medium  (including  another  Fimd  of  the 
Trust)  or  submitting  the  question  of 
whether  such  withdrawal  should  be 
implemented  to  a  vote  of  all  affiected  VA 
owners  or  VLI  owners,  and,  as 
appropriate,  segregating  the  assets 
supporting  the  contracts  of  any  group  of 
such  owners  that  votes  in  favor  of  such 
withdrawal,  or  offering  to  such  owners 
the  option  of  making  such  a  change. 
Each  participating  insurance  company 
will  carry  out  the  responsibility  to  take 
the  foregoing  action  with  a  view  only  to 
the  interests  of  owners  of  its  VA 
contracts  and  VLI  contracts. 
Notwithstanding  the  foregoing,  each 
participating  insurance  company  will 
not  be  obligated  to  establish  a  new 
funding  medium  for  any  group  of  VA 
contracts  or  VLI  contracts  if  an  offer  to 
do  so  has  been  declined  by  a  vote  of  a 
majority  of  the  VA  owners  or  VLI 
owners  adversely  affiected  by  the 
conflict. 

f.  If  a  material  irreconcilable  conflict 
arises  because  of  a  participating 
insurance  company's  decision  to 
disregard  the  voting  instructions  of  VLI 
owners  or  VA  owners  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote  at  any  Fund 
shareholder  meeting,  then,  at  the 
request  of  the  Trust's  board  of  trustees, 
the  participating  insurance  company 
will  redeem  the  shares  of  the  Trust  to 
which  the  disregarded  voting 
instructions  relate.  No  charge  or 
penalty,  however,  will  be  imposed  in 
connection  with  such  a  redemption. 

g.  Each  participating  insurance 
company  and  VLI  account  will  continue 
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to  rely  on  Ruk  Be-2J[b)(15)  and/or  Rule 
6e-3(T)(b)(15)  ks  appropriate,  and  to 
comply  with  all  of  the  appropriate 
Rule's  conditions.  In  the  event  that  6»- 
2  and/or  Rule  6b-3(T)  is  amended,  or 
any  successor  rule  is  adopted,  each 
participating  inBiuance  company  and 
VU  account  will  instead  comply  with 
such  amended  or  successor  rule. 

3.  In  addition  to  the  foregoing 
conditions,  Applicants  consent  to  the 
following  concmions  and  represent  and 
agree  that  if  th^jexemptions  requested 
herein  are  granjliBd,  the  Trust  will  not 
sell  shares  of  atnr  Fund  to  a  plan  if  such 
sale  would  resu|t  in  the  plan  owning 
10%  more  of  thtt  Fimd's  outstanding 
shares  imless  the  plan  first  enters  into 
a  participation  agreement  with  the  Trust 
containing  provisions  that  require  the 
following: 

a.  The  truste«8  or  plan  committees  of 
the  plan  will:  (l)  Monitor  the  plan's 
operations  and  fliose  of  the  Trust  for  the 
purpose  of  identifying  any  material 
irreconcilable  ot^nflicts  or  potential 
material  irreconcilable  conflicts 
between  or  amo^g  the  interests  of  plan 
investors.  VA  comers  and  VLI  owners, 

(2)  report  any  sjuch  conflicts  or  potential 
conflicts  to  the  Trust's  board  of  trustees, 

(3)  provide  the  board,  at  least  annually, 
with  all  informaltion  reasonably 
necessary  for  the  board  to  consider  any 
issues  raised  by  such  existing  or 
potential  confliats  and  any  other 
information  an(|l|reports  that  the  board 
may  reasonably  ^uest,  (4)  inform  the 
board  whenever  it  (or  another  fiduciary) 
disregards  the  voting  instructions  of 
plan  participants  (of  a  plan  that 
provides  voting  rights  to  its 
participants),  aiid  (5)  ensiue  that  the 
plan  votes  Trust  Ishares  as  required  by 
applicable  law  and  governing  plan 
documents.  The  trustees  or  plan 
committees  of  the  plan  will  carry  out 
these  obligation^  with  a  view  only  to  the 
interests  of  plan  investors  in  its  plan. 

b.  In  the  event  that  a  conflict  of 
interest  arises  between  plan  investors 
and  VA  OMmers.  VU  owners  or  other 
investors  in  the  Trust,  each  plan  will,  at 
its  own  expense,  take  whatever  action  is 
necessary  to  remedy  such  conflict  as  it 
adversely  afliects  that  plan  or 
participants  in  that  plan  up  to  and 
including:  (1)  Ejitablishing  a  new 
registered  management  investment 
company,  and  (f)  withdravtring  plan 
assets  subject  to  flie  conflict  from  the 
Trust  and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  Fund  of  the  Trust)  or  submitting 
the  question  of  whether  such 
withdrawal  should  be  implemented  to  a 
vote  of  all  affected  plan  investors  and. 
as  appropriate,  sie^gregating  the  assets  of 
any  group  of  sudh  participants  that 


votes  in  favor  of  such  withdrawal,  or 
offering  to  such  participants  the  option 
of  making  such  a  change.  Each  plan  will 
carry  out  the  responsibility  to  take  the 
foregoing  action  with  a  view  only  to  the 
interests  of  plan  investor  in  its  plan. 
Notwithstanding  the  foregoing,  no  plan 
will  be  obligated  to  estab&sh  a  new 
funding  medium  for  any  group  of 
participants  or  plan  investors  if  an  offer 
to  do  so  has  been  declined  by  a  vote  of 
a  majority  of  the  plan's  participants  or 
plan  investors  adversely  affected  by  the 
conflict 

c.  If  a  material  irreconcilable  conflict 
arises  because  of  a  plan  trustee's  (or 
other  fiduciary's)  decision  to  disregard 
the  voting  instructions  of  plan 
participants  (of  a  plan  that  provides 
voting  rights  to  its  partidpants)  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote  at  any 
shareholder  meeting,  then,  at  the 
request  of  the  Trust's  board  of  trustees, 
the  plan  will  redeem  the  shares  of  the 
Trust  to  which  the  disregarded  voting 
instructitms  relate.  No  charge  or 
penalty,  howew,  will  be  imposed  in 
connection  with  such  a  redemption. 

4.  Applicants  also  represent  and  agree 
that  if  the  exemptions  requested  herein 
are  granted,  the  Trust  will  not  sell 
shares  of  any  Fund  to  a  plan  until  the 
plan  executes  an  application  containing 
an  acknowledgement  of  the  condition 
that  the  Trust  cannot  sell  shares  of  any 
Fund  if  such  sale  would  result  in  that 
plan  owning  10%  or  more  of  the  Fund's 
outstanding  shares  imless  that  plan  first 
enters  into  a  participation  agreement  as 
described  above. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
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SECURITIES  AND  EXCHANQE 
COMMISSION 

CnalMSI  Na  34-39526;  Rto  Na  600-23) 

S«lf-R«gul«tory  Organbations; 
Qovwrnnent  S«curitlM  Ctoaring 
Corporation;  Notic*  of  HIIng  of  an 
Application  for  Clearing  Agency 
Regiatration 

January  8, 1998. 

Notice  is  hereby  given  that  on  October 
2, 1997,  the  Government  Securities 
Qearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application,  pursuant  to  Sections  17A 
and  19(a)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  requesting  that  the 
Commission  grant  GSCC  full  registration 
as  a  clearing  agency  or  in  the  alternative 
extend  GS(X's  temporary  registration  as 
a  clearing  agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 
permanent  registration. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

On  May  24, 1988,  the  Commission 
approved  pursuant  to  Sections  17A  and 
19(a)  of  tile  Act  and  Rule  17Ab2-l(c) 
promulgated  thereunder  ^  the 
application  of  GSCC  for  registration  as 
a  clearing  agency  for  a  period  of  three 
years.*  The  Commission  subsequently 
has  extended  GSCC's  registration  until 
February  28, 1998.» 

GSCC  provides  clearance  and 
settlement  services  for  its  members' 
transactions  in  government  sectuities. 
GSCC  offers  its  members  services  for 
next-day  settling  trades,  forward  settling 
trades,  auction  takedown  activity,  and 
repurchase  transactions.  In  connection 
with  GSCC  clearance  and  settlement 
services,  GSCC  provides  a  centraUzed 
loss  allocation  procedure  and  maintains 
margin  to  offset  netting  and  settlement 
risks. 

GSCC  believes  that  it  should  obtain 
permanent  registration  and  has 
implemented  several  changes  in  the  past 
year  to  enhance  its  operations.  The 
Commission  has  recently  approved 
GSCC's  proposed  rule  change  that 
institutes  new  election  procedures  for 


'15U.S.C78q-l,78»(a). 

»Le«ef  from  Sal  Ricca.  President  and  Chief 
Operating  Officer.  GSCC  (September  25. 1997). 

'17CFR240.17Ab2-l. 

*  Securities  Exchange  Act  Release  No.  25740  (May 
24.  1988),  53  FR  19639. 

>  Securities  Exchange  Act  Release  Not.  29067 
(April  11,  1991).  56  FR  14542;  32385  Qune  3. 1993). 
58  FR  32405;  35787  (May  31,  1995).  60  FR  30324; 
36508  (November  27,  1995),  60  FR  61719;  37963 
(November  25.  1996).  61  FR  64183:  and  39698  (May 
30.  1997).  62  FR  30911. 
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GSCC's  board  of  directors.*  Finally. 
GSCC  has  received  Commission 
approval  for  several  enhancements  to  its 
risk  management  procedures.' 

In  the  order  initially  granting  GSCC 
temporary  registration,  the  Commission 
discussed  the  need  for  GSCC  to  amend 
its  standard  of  care  to  an  ordinary 
negligence  standard  for  all  functions 
aH'ecting  settlement  of  government 
securities.  GSCC  is  working  with  the 
Commission  to  develop  the  appropriate 
liability  structure. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  Section  19(a)(1)  of 
the  Act.8  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington,  DC  20549. 
Copies  of  the  amended  application  for 
registration  and  all  written  comments 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street, 
N.W..  Washington,  DC  20549.  All 
submissions  should  refer  to  File  No. 
600-23  and  should  be  submitted  by 
February  5. 1998. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

loiuitliui  G.  Katz, 

Secretary. 

IFR  Doc.  98-978  Filed  1-14-98;  8:45  am) 
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*In  the  order  initially  granting  GSCC  temporary 
registration,  the  Commission  granted  GSCC  several 
exemptions  from  certain  provisions  of  the  Act, 
including  the  fair  representation  standard  in 
Section  17A(b)(3)(C)  of  the  Act  |15  U.S.C.  78q- 
l(b)(3MC)).  The  Commission's  recent  approval  of 
GSCC's  election  procedures  included  a 
determination  that  such  procedures  are  consistent 
with  the  fair  representation  standard  in  Section 
17A(b)(3)(C).  Securities  Exchange  Act  Release  No. 
39372  (November  28,  1997),  62  FR  64415. 

''Securities  Exchange  Act  Release  Nos.  38340 
(November  21, 1997),  62  FR  63405  (order  approving 
proposed  rule  change  regarding  GSCC's  loss 
allocation  for  blind  brokered  activity)  and  39309 
(November  7,  1997),  62  FR  61158  (order  approving 
proposed  rule  change  to  institute  an  auto  debit 
service). 

•15  U.S.C.  78s(a)(l). 

•  17  CFR  200.3O-3(a)(16). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaaa  Na  35-26813] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
C'Act") 

January  9, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
February  2, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  serve  (by  affidavit  or,  in 
case  of  an  attorney  at  law,  by  certificate) 
should  be  filed  with  the  request.  Any 
request  for  hearing  shall  identify 
specifically  the  issues  of  fact  or  law  that 
are  disputed.  A  person  who  so  requests 
will  be  notified  of  any  hearing,  if 
ordered,  and  will  receive  a  copy  of  any 
notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Connecticut  Yanliee  Atomic  Power 
Company  (70-9101) 

The  Connecticut  Yankee  Atomic 
Power  Company  ("CY"),  107  Selden 
Street,  Berlin,  Connecticut  06337,  a 
utility  subsidiary  of  The  New  England 
Electric  System  emd  Northeast  Utilities, 
each  a  registered  holtmig  company,  has 
filed  an  application-declaration  under 
sections  12(f)  and  13(b)  of  the  Act  and 
rules  54,  87,  90  and  91  under  the  Act. 

On  December  4, 1996,  the  board  of 
directors  of  CY  voted  unanimously  to 
cease  permanently  the  production  of 
power  at  its  nuclear  plant.  In  connection 
with  the  cessation  of  production,  CY 
seeks  authority  through  E)ecember  31, 
2002  for  an  exception  fit)m  the  cost 
provisions  of  section  13(b)  to  sell  certain 
of  its  remaining  non-seller  produced 
goods  to  its  associate  companies  at  fair 
market  value.  These  goods  generally 
include  equipment,  including  the 


simulator,  materials  and  supplies 
inventory,  office  supplies,  and  furniture. 
In  addition.  CY  seeks  authority  through 
December  31.  2002  for  an  exception 
ftom  the  cost  provisions  of  section  13(b) 
to  sell  to  its  associate  companies  at  fair 
maricet  value  credits  it  has  received  for 
the  enrichment  process  performed  on 
previously  purchased  nuclear  ftel. 
Associate  companies  to  whom  the  goods 
and/or  credits  may  be  sold  could 
include,  but  would  not  be  limited  to. 
Northeast  Nuclear  Energy  Company. 

Based  on  its  review  of  sales  of  similar 
items,  including  sales  by  other  utilities 
implementiAg  decommissioning  plans 
for  nuclear  plants.  CY  expects  that  these 
goods  and  credits  have  a  fair  market 
value  that  is  substantially  below  their 
book  cost  to  CY.  CY  believes  that  a 
requirement  prohibiting  the  sale  of  these 
assets  to  associate  companies  at 
competitive  prices  will  substantially 
limit  the  pool  of  potential  bidders  and 
hinder  its  ability  to  wind  down  its 
business  activities  economically. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonatfaan  G.  Katz, 
Secretary. 
IFR  Doc.  98-1039  Filed  1-14-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CtTAflON  OF  PREVIOUS 
ANNOUNCEMENT:  [63  1878,  January  12, 
1998] 

STATUS:  Closed  Meeting. 

PUkCE}  450  Fifth  Street.  N.W.. 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  January 
12, 1998. 

CHANGE  IN  THE  MEETING:  Time  Change. 

The  time  for  the  closed  meeting 
scheduled  for  Thiu-sday,  January  15, 
1998,  at  10:00  a.m.,  has  been  changed  to 
2:00  p.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  January  12, 1998. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  98-1114  Filed  1-13-98;  11:07  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatosM  Na  34-ab530;  File  No.  SR-Amex- 
97-45]  11 

Seif-RegulatoryOrganizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Propoaed 
Rule  Change  by  the  American  Stock 
Exchange,  inc.  Relating  to  Options 
Qualification  E^caminations 

January  8, 1998. 

Pursuant  to  Sl9Ction  19(b)(1)  of  the 
Securities  ExchUige  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  19, 1997,  the  American  Stock 
Exchange,  Inc.  ('^Amex"  or  "Exchange") 
filed  with  the  Sfturities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  beljow,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  Tba  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  on  the  proposed- 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  th0  Terms  of  Substance  of 
the  Proposed  Rete  Change 

The  Exchange  Is  proposing  to 
discontinue  the  ;use  of  its  fisted  Put  and 
Call  Option  Questionnaire  for 
Registered  Personnel,  and  instead, 
require  affected  |i^dividuals  to 
satisfactorily  contplete  the  Series  42 
examination  administered  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NAsD").^ 

The  text  of  thejproposed  rule  change 
is  available  at  tha  Office  of  the 
Secretary,  the  Ataex  and  at  the 
Commission. 

II.  Self-Regulato  i  y  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change  1 1 

In  its  filing  with  the  Commission,  the 
self-regulatory  oKanization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  bxt  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  self-regulatory 
organization  has>  prepared  summaries, 
set  forth  in  sectio  is  A,  B,  and  C  below, 
of  the  most  signif  cant  aspects  of  such 
statements. 


'U.S.C.  7e»(b)(i)- 

^See  Securities  Exoliange  Act  Release  No.  33892 
(April  11. 1994),  59  FR  18433  (April  18.  1994) 
(release  approving  th*  Pegislered  Options 
Representative  exam)L 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to 
discontinue  its  Listed  Put  and  Call 
Option  Questionnaire  for  Registered 
Personnel.'  This  examination  has  been 
administered  to.an  Amex  member  or 
registered  employee  who  was  registered 
and  approved  by  the  Exchange  prior  to 
1977,*  and  who  wishes  to  engage  in  a 
public  options  business.^  The  Listed  Put 
and  Call  Option  Questionnaire  had  been 
administered  by  the  broker-dealer 
member  organization  with  which  the 
individual  was  associated,  which  would 
then  certify  to  the  Exchange  that  the 
appUcant  had  satisfactorily  completed 
the  examination. 

The  Exchange  is  proposing  that,  in 
Ueu  of  the  Listed  Put  and  Call  Option 
Questionnaire,  members  and  registered 
employees  seeking  to  become  qualified 
to  engage  in  a  public  options  business, 
pursuant  to  Exchange  Rule  920(b) 
satisfactorily  complete  the  Series  42 
examination  administered  by  the  NASD. 
This  examination  is  currently  in  use  by 
the  NASD,  and  prior  to  the  Exchange's 
proposed  termination  of  the  Listed  Put 
and  Call  Option  Questionnaire,  affected 
individuals  were  able  to  take  either  of 
the  examinations  in  order  to  become 
options  qualified.  The  Exchange, 
therefore,  believes  that  the  proposed 
termination  of  the  Listed  Put  and  Call 
Questionnaire  examination  will  result 
in  greater  industry-wide  consistency  in 
the  qualification  testing  of  registered 
personnel. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
specifically  Section  6(b)(5)  in  that  the 
proposal,  in  general,  protects  investors 
and  the  public  interest  by  helping  to 
assure  member  competence.  In  addition, 
the  proposal  furthers  the  objectives  of 
Section  6(c)(3)(A)  because  it  is  designed 
to  set  standards  of  training,  experience 
and  competence  and  to  examine  and 
verify  the  qualifications  of  its  members 
and  associated  persons  of  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


^This  examination  was  previously  referred  to  as 
the  Put  and  Call  Option  Questionnaire  for  Listed 
Personnel. 

^In  1997  the  Series  7  examination  began  to  cover 
standardized  options. 

'  See  Exchange  Rule  920.  ■ 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
'Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  andshould  be  submitted 
by  February  5, 1998. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,"  which  requires  that  an  exchange 
have  rule  that,  in  general,  protect 
investors  and  the  public  interest. 
Moreover,  the  Commission  finds  the 
proposed  rule  change  consistent  with 
Section  6(c)(3)(A)  of  the  Act '  in  that  the 
proposal  is  designed  to  ensure  that 
members,  and  those  persons  associated 
with  members,  meet  certain  standards  of 
training,  experience  and  competence. 

The  Commission  believes  that 
replacing  the  Listed  Put  and  (^11  Option 
Questionnaire  for  Registered  Personnel 
with  the  NASD's  series  42  will  provide 
more  consistency  in  educating  and 
examining  for  competence  for  those 
who  wish  to  engage  in  a  public  options 


•15U.S.C.  78f(b)(5). 
'  15  U.S.C.  78f(c)(3)(A). 
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business.  The  Listed  Put  and  Call ' 
Option  Questionnaire  and  the  Series  42 
both  consist  of  50  multiple  choice 
questions.  The  Series  42,  however,  has 
a  question  bank  of  307  questions  so  a 
persiHi  who  has  failed  the  exam  is 
unlikely  to  receive  the  same  series  of 
questions  upon  re-testing,  thereby 
assiuing  that  an  individual  is  properly 
tested  for  his  competency  in  the  subject 
matter.  Moreover,  the  Q)mmission 
believes  that  because  the  Series  42  is 
only  given  at  designated  and  secured 
testing  sites  the  integrity  of  the 
examination  process  is  protected. 

The  Commission  therefor  finds  good  " 
cause  for  approving  the  proposed  rule 
change  (SR-Amex-97-45)  prior  to  the 
thirtieth  day  after  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2),'  that  the  proposed  rule 
change  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

lonatfaan  G.  Katz, 

Secretary. 

IFR  Doc.  9S-1038  Filed  1-14-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Helwi  Na  34-39525;  RIe  No.  SR-Amex- 
97-29] 

Self-Reguiatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  and  Notice  of  HIing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to  the 
Proposed  Rule  Change  Relating  to 
Listing  and  Trading  of  OIAMONOSsm 
Trust  Units 

January  8, 1998. 

L  Introduction 

On  August  11, 1997,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pvusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
list  and  trade  under  Amex  Rules  1000 
et  seq.  DL\MONDSsm,  units  of 
beneficial  interest  in  the  DIAMONDS 
Trust.  In  addition,  the  Exchange 
proposes  to  adopt  Amex  Rule  1005, 


^*Down  Jones  Indexes,"  relating  to 
license  and  warranty  issues. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
39143  (September  29,  1997),  62  FR 
51917  (October  3. 1997).  No  comments 
were  received  on  the  proposal.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  filing  on  December  3, 
1997.3  Tiiis  order  approves  the 
proposed  rule  filing  as  amended. 

n.  Description 

On  December  11, 1992,«  the 
Commission  approved  Amex  Rules  1000 
et  seq.  to  accommodate  trading  on  the 
Exchange  of  Portfolio  Depositary 
Receipts  ("PDRsSm"),  securities  which 
represent  interests  in  a  unit  investment 
trust  ("Trust")  operating  on  an  open-end 
basis  and  that  hold  a  portfolio  of 
securities.  The  Trust  sponsor 
("Sponsor")  for  each  series  of  PDRs  is 
PDR  Services  Corporation,  a  wholly- 
owned  subsidiary  of  Amex.'  Each  Trust 
is  intended  to  provide  investors  with  an 
instrument  that  closely  tracks  the 
underlying  securities  portfolio,  that 
trades  like  a  share  of  common  stock,  and 
that  pays  to  PDR  holders  periodic 
dividends  proportionate  to  those  paid 
with  respect  to  the  underlying  portfolio 
of  securities,  less  certain  expenses,  as 
described  in  the  applicable  Trust 
prospectus.  The  first  Trust  to  be  formed 
in  connection  with  the  issuance  of  PDRs 
was  based  on  the  Standard  &  Poor's  500 
Index  ("S&P  500  Index"),  known  as 
Standard  &  Poor's  Depositary  Receipts® 
("SPDRs"),  which  have  been  trading  on 
the  Exchange  since  January  29, 1993.»  In 
1995,  the  Commission  approved  Amex's 
listing  and  trading  of  PDRs  based  on  the 
Standard  &  Poor's  MidCap  400  IndexTw 
("MidCap  SPDRs").' 


•15U.S.C78«(bM2). 
•17  CFR  200.3O-3(a)(12). 
«15U.S.C7a^)(l). 
*17CFR240.19b-4. 


'Amendment  No.  1  discusses  the  composition  of 
the  trust  securities,  the  basis  for  the  mandatory 
termination  date  of  the  Trust,  applicable  trading 
halt  procedures,  and  applicable  equity  rules.  See 
letter  from  Michael  Cavalier.  Associate  General 
Counsel,  Legal  and  Regulatory  Policy.  Amex,  to 
Sharon  Lawson,  Senior  Special  Counsel,  Market 
Regulation,  Commission,  dated  December  3, 1997. 

*  See  Securities  Exchange  Act  Release  No.  31591 
(December  11, 1992),  57  FR  60253  (December  18, 
1992)  ("SPDRs  Order"). 

»  "PDRs"  is  a  service  mark  of  PDR  Services  Corp. 

•  See  SPDRs  Order,  supra  note  4. 

'  See  Securities  Exchange  Act  Release  No.  35534 
(March  24, 1995),  60  FR  16686  (March  31,  1995). 
"Standard  ft  Poor's  500,"  "Standard  &  Poor's 
MidCap  400  Index,"  "Standard  ft  Poor's  Depositary 
ReceipU*,"  "SPDRs*,"  "Standard  ft  Poors  MidCap 
400  Depositary  Receipts"  and  "MidCap  SPDRs"  are 
trademarks  of  The  McGraw-Hill  Companies,  Inc. 
and  are  being  used  by  the  Exchange  and  the 
Sponsor  under  license  among  Standard  ft  Poor's,  a 
division  of  The  McGraw-Hill  Companies.  Inc.,  the 
Exchange  and  the  Sponsor.  "SPDRs"  and  "MidCap 
SPDRs"  are  not  sponsored,  endorsed,  sold,  or 


The  Exchange  now  proposes  to  list 
and  trade  under  Rules  1000  et  seq. 
DIAMONDSSM,  units  of  benefidd 
interest  in  the  DIAMONDS  Trust."  The 
Sponsor  will  enter  into  a  trust 
agreement  with  the  Trustee,  State  Street 
Bank  and  Trust  Company,  in  accordance 
with  Section  26  of  the  Investment 
Company  Act  of  1940  ("1940  Act").  A 
distributor  will  act  as  underwriter  of 
ItfAMONDS  on  an  agency  basis.  All 
orders  to  create  DIAMONDS  in  Creation 
Unit  size  aggregations  must  be  placed 
with  the  distributor,  and  it  will  be  the 
responsibility  of  the  distributor  to 
transmit  such  orders  to  the  Trustee.  The 
distributor  is  a  registered  broker-dealer, 
and  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

The  Dow  Jones  Industrial  Average^ 

The  DJIA  is  a  price-weighted  stock 
index  consisting  of  30  stocks  traded  on 
the  New  York  Stock  Exchange 
("NYSE").»o  The  DJIA  is  called  an 
"average"  because  originally  it  was 
calculated  by  adding  up  the  component 
stock  prices  and  then  dividing  by  the 
number  of  stocks.  The  method  remains 
the  same  today,  but  the  divisor  (the 
number  that  is  divided  into  the  total  of 
the  stock  prices)  has  been  increased  to 
eight  significant  digits  to  minimize 
distortions  dtft  to  rounding.  The  DJIA 
divisor  is  adjusted  due  to  corporate 
actions  that  change  theprice  of  any  of 
its  component  shares.  I^e  most  frequent 
reason  for  such  an  adjustment  is  a  stock 
split.  For  example,  suppose  a  company 
in  the  DJIA  issues  one  new  share  for 
each  share  outstanding.  After  this  two- 
for-one  "split,"  each  share  of  stock  is 
worth  half  what  it  was  immediately 
before,  other  things  being  equal.  But 
without  an  adjustment  in  the  divisor, 
this  split  would  produce  a  distortion  in 
the  DJIA.  An  adjustment  must  be  made 
to  compensate  so  that  the  "average"  will 
remain  unchanged.  At  Dow  Jones,  this 
adjustment  is  handled  by  changing  the 
divisor.** 


promoted  by  SftP,  and  SAP  makes  no  representation 
regarding  the  advisability  of  investing  in  SPDRs  or 
MidCap  SPDRs. 

•"Dow  )ones  Industrial  Average***,"  "DJIA***," 
"Dow  JonesSM"  and  "DIAMONDS"  are  each 
trademarks  and  service  marks  of  Down  )ones  ft     - 
Company,  Inc.  ("Dow  )ones")  and  have  been 
liceiKod  for  use  for  certain  purposes  by  the 
Exchange  and  the  Sponsor.  DIAMONDS  are  not 
sponsored,  endorsed,  sold  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  representation 
regarding  the  advisability  of  investing  in  such 
product. 

■The  description  of  the  DJIA  included  herein  is 
based  on  materials  prepared  by  Dow  Jones  and 
submitted  by  Amex  in  its  proposed  rule  filing. 

'"A  price-weighted  index  it  an  index  in  which 
component  stocks  are  weighted  according  to  their 
price. 

<  <  Currently,  the  divisor  is  recalculated  after  the 
close  of  business  on  the  day  prior  to  the  occurrence 
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epresentation 
in  SPDRs  or 


id  after  the 
i  occurrence 


Changes  in  th  9  composition  of  the 
DJIA  are  made  entirely  by  the  editors  of 
The  Wall  Street  Journal  without 
consuhation  wtpi  the  companies,  the 
respective  stock  exchange,  or  any 
official  agency.  Additions  or  deletions 
of  components  I  i^ay  be  made  to  achieve 
better  representation  of  the  broad 
market  and  of  American  industry.*^ 

The  DIAMONI^^  Trust 

To  be  eUgibl4|to  place  orders  to  create 
DIAMONDS  as^escribed  below,  an 
entity  or  person  must  either  be  a 
participant  in  toe  Continuous  Net 
Settlement  ("CNS")  system  of  the 
National  Secuntlies  Clearing  Corporation 
("NSCC")  CM-  a  ttepository  Trust 
Company  ("DTJC")  participant.  Upon 
acceptance  of  an  order  to  create 
DIAMONDS,  the  distributor  will 
instruct  the  Tni^ee  to  initiate  the  book- 
entry  movemeqtj  of  the  appropriate 
number  of  DIAMONDS  to  the  account  of 
the  entity  placing  the  order. 
DIAMONDS  will  be  registered  in  book 
entry  only,  whidi  records  will  be  kept 
byDTC. 

Payment  with  respect  to  creation 
orders  placed  through  the  distributor 
will  be  made  by  (1)  the  "in-kind" 
deposit  with  the  Trustee  of  a  specified 
portfolio  of  seoUities  that  is 
substantially  similar  in  composition  to 
the  component  scares  of  the  imderlying 
index  or  portfoEd;*'  (2)  a  cash  payment 
siifficient  to  enable  the  Trustee  to  make 
a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  pj^yment  date  as  if  all  the 
securities  had  bjejen  held  for  the  entire 
acciunulation  period  for  the  distribution 
("Dividend  Equivalent  Payment"), 
subject  to  certain  specified 
adjustments;!*  aod  (3)  a  cash  payment 
or  adjustment  calculated  by  the  Trustee 
to  enable  the  se^juities  portfolio  portion 
to  equal  the  net  jdsset  value  of  the  Trust 
(the  "Balancing  Amount").  The 
Balancing  Amount  and  the  Dividend 
Equivalent  Payment  are  referred  to  as 

of  the  split.  The  fomUu  used  to  calculate  divisor 
adjustments  is:  New  lOivisor^urTent 
DiviaorxAdjusted  SiWi/Unadjusted  of  Prices  Sum  of 
Prices.  i  i 

"For  further  deU^i  on  how  the  DJIA  is 
maintained,  see  the  Gdmmlssion's  order  approving 
the  trading  of  options  on  the  DJIA  (File  No.  CBOE- 
97-26)  in  Securities  EKchange  Act  Release  No. 
39011  (September  3.  1997),  62  FR  47841  (September 
11. 1997). 

"The  securities  itiduded  in  the  Portfolio  Deposit 
generally  will  include' all  of  the  component 
securities  of  the  DJIA.  The  Trust  will  not  hold  an 
optimized  portfolio  such  as  is  the  case  with  World 
Equity  Benchmark  Shares  ("WEBS"),  but  will  hold 
shares  of  all  of  the  securities  included  in  the  DJIA. 
The  Trustee  will  hold,  as  nearly  as  practicable,  an 
equal  number  of  sbaBs  of  each  of  the  DJIA 
securities.  See  Amendment  No.  1,  supra  note  3. 

>«  See  "DistributioM"  infra. 


the  "Cash  Component"  in  the  case  of  a 
creation.  The  securities  and  cash 
accepted  by  the  Trustee  are  referred  to, 
in  the  aggregate,  as  a  "Portfolio 
Deposit." 

The  mandatory  termination  date  of 
the  Trust  will  be  the  first  to  occur  of  (i) 
January  30.  2122  or  (ii)  the  date  20  years 
after  the  death  of  the  last  survivor  of 
eleven  persons  named  in  the  trust 
agreement  between  the  Trust  Sponsor 
and  the  Trustee.** 

Issuance 

Upon  receipt  of  a  Portfolio  Deposit  in 
paymmt  for  a  creation  order  placed 
through  the  distributor  as  described 
above,  the  Urustee  will  issue  a  specified 
number  of  DIAMONDS,  which  aggregate 
number  is  referred  to  as  a  "Creation 
Unit."  A  Creation  Unit  for  DIAMONDS 
will  be  made  up  of  50,000  DIAMONDS. 
Individual  DIAMONDS  can  then  be 
traded  in  the  secondary  market  like 
other  equity  securities.*"  The 
DIAMONDS  Trust  has  been  structured 
to  provide  for  the  initial  issuance  of 
DIAMONDS  at  a  per  unit  price  which 
would  approximate  l/lOOth  of  the  value 
of  the  DJIA.  1' 

It  is  expected  that  the  Trustee  or 
Sponsor  will  make  available  (a)  on  a 
daily  basis  a  Ust  of  the  names  and 
required  number  of  shares  for  each  of 
the  securities  in  the  ciurent  Portfolio 
Deposit;  (b)  on  a  minute-by-minute  basis 
throughout  the  day,  a  number 
representing  the  value  (on  a  per 
DIAMONDS  Unit  basis)  of  the  securities 
portion  of  a  Portfolio  Deposit  in  effiect 
on  such  day,  plus  accumulated 


"Amex  state  that  the  basis  of  the  mandatory 
termination  date  of  the  Trust  is  to  comply  with  the 
common  law  rule  against  perpetuities  which 
provides,  in  brief,  that  no  estate  is  valid  unless  it 
must  vest  no  later  than  twenty-one  years  after  lives 
in  being  at  the  creation  if  the  estate,  and  that  any 
future  or  present  estate  is  void  in  Its  creation  if  it 
suspends  the  absolute  power  of  alienation  longer 
than  this  period.  See  Amendment  No.  1,  supra  note 
3. 

"The  DIAMO!«roS  Trust,  Series  I.  filed  with  the 
Commission's  Division  of  Investment  Management 
an  application  seeking,  among  other  things,  an 
order:  (1)  permitting  secondary  market  transactions 
in  DIAMONDS  at  negotiated  prices,  rather  than  at 
a  current  public  offering  price  described  in  the 
prospectus  as  required  by  Section  22(d)  of  the  1940 
Act  and  Rule  22c-l;  and  (2)  permitting  the  sale  of 
DIAMONDS  to  purchasers  in  the  secondary  market 
unaccompanied  by  a  prospectus,  when  prospectus 
delivery  is  not  required  by  Section  4(3)  of  the 
Securities  Act  of  1933  but  may  be  rA]uired 
according  to  Section  24(d)  of  the  1940  Act  for 
redeemable  securities  issued  by  a  Unit  Investment 
Trust.  The  Commission  granted  these  exemptions 
on  December  30, 1997.  The  exemptions  permit 
individual  DIAMONDS  to  be  traded  in  secondary 
market  transactions  similar  to  a  closed-«nd 
investment  company.  See  Investment  Company  Act 
Release  No.  22979  (December  30, 1997). 

"As  of  August  7, 1997  it  is  estimated  that  the 
value  of  such  an  Individual  DIAMONDS  Unit 
would  be  approximately  $81.88. 


dividends  less  expenses  through  the 
previous  day's  close,  and  (c)  on  a  daily 
basis,  the  accumulated  dividends,  less 
expenses,  per  outstanding  DIAMONDS 
Unit. 

Transactions  in  DIAMONDS  may  be 
effected  on  the  Exchange  until  4:15  p.m. 
New  York  time  each  business  day.  The 
minimum  fractional  change  for 
DIAMONDS  shall  be  '/%4  of  $1.00. 

Redemption 

DIAMONDS  in  Creation  Unit  size 
aggregations  generally  * »  will  be 
redeemable  in  kind  by  tendering  them 
to  the  Trustee.  While  holders  may  sell 
DIAMONDS  in  the  secondary  market  at 
any  time,  they  must  accumulate  at  least 
50,000  (or  multiples  thereof)  to  redeem 
through  the  Trust.  DIAMONDS  will 
remain  outstanding  until  redeemed  or 
until  the  termination  of  the  Trust. 
Creation  Units  generally  will  be 
redeemable  on  any  business  day  in 
exchange  for  a  portfolio  of  the  securities 
held  by  the  Trust  identical  in 
composition  to  the  securities  portion  of 
a  Portfolio  Deposit  in  effect  on  the  date 
request  is  made  for  redemption,  together 
with  a  "Cash  Redemption  Payment"  (as 
defined  in  the  Trust  prospectus), 
including  accumulated  dividends,  less 
expenses,  through  the  date  of 
redemption.  The  number  of  shares  of 
each  of  the  securities  transferred  to  the 
redeeming  holder  generally  will  be 
number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Eteposit 
on  the  day  of  redemption  notice  is 
received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  connection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption. 

Distributions  i 

The  DIAMONDS  linst  will  pay 
monthly  dividends.  The  first  ex- 
dividend  date  for  DIAMONDS  will  be 
the  third  Friday  of  the  third  full  month 
following  the  commencement  date  of 


**The  Trustee  shall  have  the  discretion  to  deliver 
the  cash  equivalent  value  of  an  Index  security  or 
Index  securities,  based  on  the  market  value  of  such 
Index  security  or  securities  as  of  the  Evaluation 
Time  on  the  date  such  redemption  is  deemed 
received  by  the  Trustee,  as  a  part  of  the  Cash 
Redemption  Payment  in  lieu  of  delivering  the  Index 
security  or  securities  if:  (1)  the  Trustee  determines 
in  its  discretion  that  an  Index  security  is  likely  to 
be  unavailable  or  available  in  insufficient  quantity 
for  delivery  by  the  Trust  upon  redemption;  or  (2) 
a  redeeming  investor  requests  redemption  in  cash 
with  respect  to  one  or  more  Index  securities,  if,  for 
example,  the  redeemer  is  restricted  by  regulation  or 
otherwise  from  investing  or  engaging  in  a 
transaction  in  one  or  more  Index  securities.  See 
Draft  Preliminary  Prospectus  for  DIAMONDS  Trust, 
Series  1,  at  36. 
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the  Trust  uftless  such  date  is  not  a 
Business  Day,  in  which  case  the  ex- 
dividend  date  will  be  the  immediately 
preceding  Business  Day  (the  "ex- 
dividend  date").  Holders  of  DIAMONDS 
as  reflected  on  the  records  of  the  UTC 
and  the  DTC  Participants  on  the  second 
business  day  following  the  ex-dividend 
date  will  be  entitled  to  receive  an 
amount  representing  dividends 
acciunulated  throu^  the  monthly 
dividend  period  which  ends  on  the 
business  day  preceding  such  ex- 
dividend  date  net  of  fees  and  expenses 
accrued  daily  for  such  period.  The 
payment  of  dividends  will  be  made  on 
the  first  business  day  coincident  with  or 
following  the  Monday  preceding  the 
third  Friday  in  the  calendar  month 
following  the  ex-dividend  date  (the 
"Dividend  Payment  Date").  On  the 
Dividend  Payment  Date,  dividends 
payable  for  those  securities  with  ex- 
dividend  dates  falling  within  the  period 
from  the  ex-dividend  date  most  recently 
preceding  the  current  ex-dividend  date 
will  be  distributed.  The  Trustee  will 
compute  on  a  daily  basis  the  dividends 
accumulated  within  each  monthly 
dividend  period.  Dividend  payments 
will  be  made  through  DTC  and  its 
participants  to  all  such  holders  with 
funds  received  from  the  Trustee.  The 
DIAMONDS  Trust  intends  to  make  the 
DTC  Dividend  Reinvestment  Service 
available  for  use  by  DIAMONDS  holders 
through  DTC  Participant  brokers  for 
reinvestment  of  their  cash  proceeds.  An 
interested  investor  would  have  to 
consult  his  or  her  broker  to  ascertain  the 
availability  of  dividend  reinvestment 
through  such  broker. 

Criteria  for  Initial  and  Continued  Listing 

Because  of  the  open-end  nature  of  the 
Trust  upon  which  a  series  of  PDRs  is 
based,'the  Exchange  believes  it  is 
necessary  to  maintain  appropriate 
flexibility  in  connection  with  listing  a 
speciflc  Trust.  In  connection  with  initial 
listing,  the  Exchange  will  establish  a 
minimum  number  of  PDRs  required  to 
be  outstanding  at  the  time  of 
commencement  of  Exchange  trading. 
For  DIAMONDS,  a  minimum  of  150,000 
DIAMONDS  [i.e..  three  Creation  Units  of 
50i)00  DIAMONDS  each),  will  be 
required  to  be  outstanding  when  trading 
begins. 

The  DIAMONDS  Trust  will  be  subject 
to  the  initial  and  continued  listing 
criteria  of  Rule  1002(b).  Rule  1002(b) 
provides  that,  following  twelve  months 
from  the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 
Exchange  will  consider  suspension  of 
trading  in,  or  removal  from  listing  of  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  securities  appears 


unwarranted  under  the  following 
circumstances: 

(a)  if  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
until  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  days;  or 

(b)  if  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated;  or 

(c)  if  such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

A  Trust  shall  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs 
redeemed  in  accordance  with  provisions 
of  the  Trust  prospectus.  A  Trust  may 
also  terminate  imder  such  other 
conditions  as  may  be  set  forth  in  the 
Trust  prospectus.  For  example,  the 
Sponsor,  following  notice  to  PDR 
holders,  shall  have  discretion  to  direct 
that  the  Trust  be  terminated  if  the  value 
of  securities  in  such  Trust  falls  below  a 
specified  amount.**  The  DIAMONDS 
Trust  may  also  terminate  if  the  license 
agreement  with  Dow  Jones  terminates. 

Trading  Halts 

Prior  to  commencement  of  trading  in 
DIAMONDS,  the  Exchange  will  issue  a 
circular  to  members  informing  them  c^ 
Exchange  policies  regarding  trading 
halts  in  such  securities.  The  circular 
will  make  clear  that,  in  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  further  in  Rule  918C(b)  in 
exercising  its  discretion  to  halt  or 
suspend  trading.  These  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of 
the  applicable  current  index  group 
value;^^  or  whether  other  unusual 
conditions  or  circimistances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present.^* 

Further,  DIAMONDS  trading  will  be 
halted  if  the  circuit  breaker  parameters 
of  Rule  117  have  been  reached.  The 
triggering  of  futures  price  limits  for  the 
DJIA.  S&P  500.  S&P  100  or  Major  Market 
Index  ("MMI")  futures  contracts  will 
not,  in  itself,  require  a  halt  in 
DIAMONDS  tradihg  or  a  delayed 


'8  With  respect  to  the  DIAMONDS  Trust,  the 
Sponsor  has  the  discretionary  right  to  terminate  the 
Trust  if  the  value  of  Trust  Securities  (as  defined  in 
the  Trust  registration  statement)  falls  below 
SISO.OOO.OOO  at  any  time  after  six  months 
following,  and  prior  to  three  years  following, 
inception  of  the  Trust.  Following  such  time,  the 
Sponsor  has  the  discretionary  right  to  terminate  the 
Trust  if  Trust  Securities  fall  below  S350.000.000  in 
value,  adjusted  annually  for  inflation. 

»">AmexRule918C(b)(3).  ^ 

"AmexRule918C(b)(4).  ' 


opening.  However,  such  an  event  could 
be  considered  by  the  Exchange  along 
with  other  factors,  such  as  a  halt  in 
options  on  the  DJIA  ("DJX"),  S&P  100 
("OEX"),  SAP  500  ("SPX").  or  Nftfl 
("XMI"),  in  deciding  whe^er  to  halt 
trading  in  DIAMONDS  or  other  index- 
based  derivative  securities.'^ 

Tenns  and  Characteristics 

Under  Amex  Rule  1000,  Commentary 
.01,  Amex  members  and  member 
organizations  are  required  to  provide  to 
all  purchasers  of  DIAMONDS  a  written 
description  of  the  terms  and 
characteristics  of  such  seciirities,  in  a 
form  prepared  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  each  series  is 
delivered  to  such  purchaser.  The 
Exchange  also  requires  that  such 
description  be  included  with  any  sales 
material  on  DIAMONDS  that  is 
provided  to  customers  or  the  public.  In 
addition,  the  Exchange  requires  that 
members  and  membOT  organizations 
provide  customers  the  prospectus  for 
DIAMONDS  upon  request. 

A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  pim±ase  DIAMONDS  for 
such  oomilms  account  will  be  deemed 
to  constitute  agreement  by  the  non- 
member  to  make  such  written 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 

Prior  to  commencement  of  trading  of 
DIAMONDS,  the  Exchange  will 
distribute  to  Exchange  members  and 
member  organizations  an  Information 
Circular  calling  attention  to  these 
requirements  as  well  as  the 
characteristics  of  the  DIAMONDS  Trust 
and  to  applicable  Exchange  rules. 

Proposed  Rule  1005 

The  Exchange  proposes  to  adopt  Rule 
1005  ("Dow  Jones  Indexes")  stating  that 
Dow  Jones  has  licensed  the  Exchange  to 
use  certain  Dow  Jones  indexes  for 
purposes  of  the  listing  and  trading  of 
particular  series  of  Portfolio  Depositary 
Receipts  on  the  Exchange,  and  stating, 
among  other  things,  that  Dow  Jones  and 
the  Exchange  make  no  warranty,  express 
or  implied,  as  to  results  to  be  obtained 
by  any  person  or  entity  from  the  use  of 
the  Indexes  or  any  data  included 
therein. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 


^2  See  Amendment  No.  1,  supra  note  X 
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rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).23  The 
Commission  believes  that  providing  for 
the  exchange-trading  of  DIAMONDS 
will  offer  investJQrs  an  efficient  way  of 
participating  inltbe  securities  markets. 
Specifically  the  Commission  believes 
that  the  trading  of  DIAMONDS  will 
provide  investors  with  increased 
flexibiUty  in  satji^fying  their  investment 
needs  by  allouririg  them  to  purchase  and 
sell  a  low-cost  slejcurity  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day.^*  The  Commission 
also  beheves  that  PDRs  in  general,  and 
DIAMONDS  in  particular,  will  benefit 
investors  by  allowing  them  to  trade 
securities  based;  4n  unit  investment 
trusts  in  secondaty  market 
transactions.zs  Apcordingly,  as 
discussed  belovy.  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  that 
Exchange  rules  f^ciUtate  transactions  in 
securities  while  continuing  to  further 
investor  protection  and  the  public 
interest.  20  , 

As  the  Comm^ion  noted  in  previous 
orders  approving)  other  PDR  products 
(SPDRs  and  MidCap  SPDRs)  for  listing 
and  trading  on  Aniex,^'  the  Commission 
beheves  that  the  trading  of  a  security 
Uke  PDRs  in  genaral,  and  DIAMONDS 
in  particular,  which  repUcate  the 
performance  of  ^  broad  portfolio  of 
stocks,  could  benefit  the  securities 
markets  by,  among  other  things,  helping 
to  ameliorate  the  volatility  occasionally 
experienced  in  these  markets.  The 
Commission  belidves  that  the  creation  of 
one  or  more  products  where  actual 
portfolios  of  stocks  or  instruments 
representing  a  p<^^oUo  of  stocks,  such 


1  pbMbUc 

m 


»15U.S.C78fJb)(^ 

"Pursuant  to  Sectifc*  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  Trnding  that  the 
introduction  of  such  ^foduct  is  in  the  public 
interest.  Such  a  findiag  would  be  difficuh  with 
respect  to  a  product  th«t  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

"The  Commission  notes,  however,  that  unlike 
open-end  funds  where  investors  have  the  right  to 
redeem  their  fund  shares  on  a  daily  basis,  investors 
could  only  redeem  PDRs  in  creation  unit  share 
sizes.  Nevertheless,  PDRs  would  have  the  added 
benefit  of  liquidity  from  the  secondary  market  and 
PDR  holders,  unlike  holders  of  most  other  open-end 
funds,  would  be  able  to  dispose  of  their  shares  in 
a  secondary  market  transaction. 

»In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  tke  proposed  rule's  impact  on 
efficiency,  competitio  ii  and  capital  formation.  IS 
U.S.C  78c(f).  ^  ^ 

"  See  lupm  notes  4  Jpd  7. 


as  DIAMONDS,  can  tivde  at  a  smgle 
location  in  an  auction  market 
environment  could  alter  the  dynamics 
of  program  trading,  because  the 
availabihty  of  such  single  transaction 
portfolio  trading  could,  in  effect,  restore 
the  execution  of  program  trades  to  more 
traditional  block  trading  techniques. '" 

An  individual  DIAMOND  has  a  value 
approximately  equal  to  one-one- 
hundredth  of  the  value  of  the  DJIA, 
making  it  available  and  useful  to 
individual  retail  investors  desiring  to 
hold  a  security  repUcating  the 
performance  of  a  broad  portfoUo  of 
stocks.  Accordingly,  the  Commission 
beheves  that- trading  of  DIAMONDS  will 
provide  retail  investors  with  a  cost 
efficient  means  to  make  investment 
decisions  based  on  the  direction  of  the 
market  and  a  whole  and  may  provide 
market  participants  several  advantages 
over  existing  methods  of  effecting 
program  trades  involving  stocks. 

The  Commission  also  believes  that 
PDRs,  in  general,  and  DIAMONDS,  in 
particular,  wrill  provide  investors  with 
several  advantages  over  standard  open- 
end  mutual  fund  shares  that  track  a 
broad-based  portfolio  of  stocks  such  as 
the  DJIA.  In  particular,  investors  will 
have  the  ability  to  trade  DIAMONDS 
continuously  throughout  the  business 
day  in  secondary  market  transactions  at 
negotiated  prices.*"  In  contrast, 
pursuant  to  Investment  Company  Act 
Rule  22C-1.30  holders  and  prospective 
holders  of  open-end  mutual  fund  shares 
are  limited  to  purchasing  or  redeeming 


"Program  trading  is  defined  as  index  arbitrage  or 
any  trading  strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  fifteen  or  more 
stocks  having  a  total  market  value  of  Si  million  or 
more. 

"Because  of  potential  arbitrage  opportunities, 
the  Commission  believes  that  DIAMONDS  will  not 
trade  at  a  material  discount  or  premium  in  relation 
to  their  net  asset  value.  The  mere  potential  for 
arbitrage  should  keep  the  market  price  of  a 
DIAMOND  comparable  to  its  net  asset  value,  and 
therefore,  arbitrage  activity  likely  will  be  minimal. 
In  addition,  the  Commission  believes  the  Trust  will 
tract  the  underlying  index  more  closely  than  an 
open-end  index  fund  because  the  Trust  will  accept 
only  in-kind  deposits,  and,  therefore,  will  not  incur 
brokerage  expenses  in  assembling  its  portfolio.  In 
addition,  the  Trust  will  generally  redeem  only  in 
kind,  thereby  enabling  the  Trust  to  invest  virtually 
all  of  its  assets  in  securities  comprising  the 
underlying  index. 

x*  Investment  Company  Act  Rule  22c-l  generally 
requires  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principal 
underwriter,  and  dealers  in  that  security,  may  sell, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem, 
or  resell.  The  net  asset  value  of  a  mutual  fund 
generally  is  computed  once  daily  Monday  through 
Friday  as  designated  by  the  investment  company's 
board  of  directors.  The  Commisaion  granted 
DIAMONDS  an  exemption  from  this  provision  in 
order  to  allow  them  to  trade  at  negotiated  prices  in 
the  secondary  market.  See  supia  note  16. 


securities  of  the  fund  based  on  the  net 
asset  value  of  the  securities  held  by  the 
fund  as  designated  by  the  board  of 
directors.^'  Accordingly,  PDRs  in 
general,  and  DIAMONDS  in  particular, 
will  allow  investors  to  (1)  respond 
quickly  to  changes  in  the  market;  (2) 
trade  at  a  known  price;  (3)  engage  in 
hedging  strategies  not  currently 
available  to  retail  investors;  and  (4) 
reduce  transactions  costs  for  trading  a 
portfolio  of  securities. 

Although  PDRs  in  general,  and 
DIAMONDS  in  partioilar,  are  not 
leveraged  instruments,  and.  therefore, 
do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will 
still  be  derived  and  based  upon  the 
securities  held  in  their  respective       , 
Trusts.  In  essence.  DIAMONDS  are 
equity  securities  that  are  priced  off  a 
portfoUo  of  stocks  based  on  the  DJIA. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  DIAMONDS 
(or  a  PDR  in  general)  is  similar  to  the 
risk  involved  in  the  purchase  or  sale  of 
traditional  common  stock,  with  the 
exception  that  the  pricing  mechanism 
for  DIAMONDS  (and  PDRs  in  general)  is 
based  on  a  basket  of  stocks. 
Nonetheless,  the  Commission  has 
several  specific  concerns  regarding  the 
trading  of  these  securities.  In  particular, 
DIAMONDS  raise  disclosure,  market 
impact,  and  secondary  market  trading 
issues  that  must  be  addressed 
adequately.  As  discussed  in  more  detail 
below,  the  Commission  believes  Amex 
adequately  addresses  these  concerns. 
The  Commission  believes  that  the 
proposed  rule  filing  contains  several 
provisions  that  will  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
ti^ding  DIAMONDS.  As  noted  above. 
the  proposal  contains  four  aspects 
addressing  disclosure  concerns.  First, 
pursuant  to  Amex  Rule  1000(a). 
Commentary  .01,  Amex  members  must 
provide  their  customers  trading 
DIAMONDS  with  a  wrritten  explanation 
of  any  special  characteristics  and  risks 
attendant  to  trading  such  PDR  securities 
(such  as  DIAMONDS),  a  in  form 
prepared  by  Amex.  As  discussed  above, 
members  can  obtain  DIAMONDS 
product  descriptions  for  distribution  to 
customers  from  Amex.  Second, 
members  and  member  organizations 
must  include  this  written  product 
description  with  any  sales  material 
relating  to  the  series  of  DIAMONDS  that 
is  provided  to  customers  or  the  pubUc. 
Third,  any  other  written  materials 
provided  by  a  member  or  member 
organization  to  customers  or  the  public 
referencing  DIAMONDS  as  an 
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investment  vehicle  must  include  a 
statement,  in  a  form  specified  by  Amex, 
that  a  circular  and  prospectus  are 
available  from  a  broker  upon  request. 
Fourth,  a  member  or  men^ber 
organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 
is  required  to  inform  such  non-member- 
that  execution  of  an  order  to  purchase 
a  series  of  DIAMONDS  for  such 
onmibus  accoimt  will  be  deemed  to 
constitute  agreement  by  the  non- 
member  to  make  the  written  product 
description  available  to  its  customers  on 
the  same  terms  as  member  firms. 
Accordingly,  the  Commission  believes 
that  investors  in  PDR  securities,  in 
general,  and  DIAMONDST  in  particular, 
will  be  provided  with  adequate 
disclosure  of  the  unique  characteristics 
of  the  PDR  instruments  and  other 
relevant  information  pertaining  to  the 
instruments. 

Finally,  under  Amex's  proposal  there 
will  be  no  ^)ecial  account  opening  or 
customer  suitability  rules  applicable  to 
the  trading  of  DIAMONDS.^^ 
Nevertheless,  pursuant  to  Amex  Rule 
1000(a).  Amex  equity  rules  governing 
account  opening  and  suitability  will 
apply.  Specifically,  these  provisions 
provide  that  members  shall  use  due 
diligence  to  learn  the  essential  facts 
relative  to  every  customer,  order  or 
account  opened,  and.  prior  to  or 
promptly  after  the  completion  of  a 
transaction  for  such  account, 
specifically  approve  the  o{>ening  of  the 
account.  *3 

The  Commission  believes  Amex  has 
adequately  addressed  the  potential 
market  impact  concerns  raised  by  the 
proposal.  First.  Amex's  proposal 
permits  listing  and  trading  of  specific 
PDRs  only  after  review  by  the 
Commission.  Second,  Amex  has 
developed  policies  regarding  trading 
halts  in  PDRs.  Specifically,  the 
Exchange  would  halt  PDR  trading  in 
DIAMONDS  if  the  circuit  breaker 
parameters  under  Amex  Rule  117  were 
reached.**  In  addition,  in  deciding 
whether  to  halt  trading  or  conduct  a 
delayed  opening  in  PDRs,  in  general, 
and  DIAMONDS,  in  particular.  Amex 
represents  that  it  will  be  guided  by.  but 


"This  reflacts  th«  bet  that  PDRs  are  equity 
products  and  not  an  options  product,  and, 
therefore,  do  not  necessitate  the  imposition  of 
options- like  rules. 

"  See  Amex  Rule  4 1 1 . 

»«ln  addition,  for  PDRs  tied  to  an  index,  the 
triggering  of  futures  price  limits  for  the  SAP  500 
Index.  S*P  100  Index,  or  MMl  futures  contracts  will 
not,  in  itself,  result  in  a  halt  in  PDR  trading  or  a 
delayed  opening.  Hotvever,  the  Exchange  could 
consider  such  an  event,  along  with  other  factors, 
such  as  a  halt  in  trading  in  OEX,  SPX.  or  MMI 
options,  in  deciding  whether  to  hall  trading  in 
PDRs. 


not  necessarily  bound  to,  relevant  stock 
index  option  trading  rules.  These  rules 
would  permit  Amex,  when  determining 
whether  to  halt  DIAMONDS  trading,  to 
consider  whether  trading  has  been 
halted  or  suspended  in  the  primary 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  applicable  current  index 
group  value  or  whether  other  unusual 
conditions  or  cirounstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present,  ^s 

The  Commission  believes  that  the 
trading  of  PDRs  is  general,  and 
DIAMONDS  in  particular,  on  Amex 
should  not  Adversely  impact  U.S. 
seciuities  markets.  As  to  the  trading  of 
DIAMONDS,  the  Commission  notes  that 
the  corpus  of  the  DIAMONDS  Trust  is 
a  portfolio  of  stocks  replicating  the 
DJIA.  a  broad-based  price-wei^ted 
index  consisting  of  30  actively-traded 
and  liquid  stocks.  In  fact,  as  described 
above,  the  Commission  believes 
DIAMONDS  may  provide  substantial 
benefits  to  the  marketplace  and 
investors,  including,  among  others, 
enhancing  the  stability  of  the  markets 
for  individual  stocks. »  Accordingly,  the 
Commission  believes  that  DIAMONDS 
do  not  contain  featxues  that  will  make 
them  likely  to  impact  adversely  the  U.S. 
securities  markets. 

Finally,  the  Commission  notes  that 
Amex  has  submitted  surveillance 
procedures  for  the  trading  of 
DIAMONDS  and  believes  that  those 
procedures,  which  incorporate  and  rely 
upon  existing  Amex  surveillance 
proceduires  governing  equities,  are 
adequate  imder  the  Act. 

The  Commission  finds  that  Amex's 
proposal  contains  adequate  rules  and 


>s  Se«  Am«c  Rule  918C(b). 

'*Even  though  PDR  transactions  may  serve  as 
substitutes  for  transactions  in  the  cash  market,  and 
possibly  make  the  order  flow  in  individual  stocks 
smaller  than  would  otherwise  be  the  case,  tlM 
Commission  acknowledges  that  during  turbulent 
market  conditions  the  ability  of  large  institutions  to 
redeem  or  create  PDRs  could  conceivably  have  an 
impact  on  price  levels  in  the  cash  market.  In 
particular,  if  a  PDR  is  redemned.  the  resulting  long 
stock  position  could  b«  sold  into  the  market, 
thereby  depressing  stock  prices  further.  The 
Commission  notes,  however,  that  the  redemption  or 
creation  of  PDRs  likely  will  not  exacerbate  a  price 
movement  because  PDRs  will  be  subject  to  the 
equity  margin  requirwnents  of  50%  and  PDRs  are 
non-leveraged  instruments.  In  addition,  as  noted 
above,  during  turbulent  market  conditions,  the 
Commission  believes  PDRs,  including  SPDRs, 
MidCap  SPDRs  and  DIAMONDS,  in  particular,  will 
serve  as  a  vehicle  to  accommodate  and  "bundle" 
order  flow  that  otherwise  would  flow  to  the  cash 
market,  thereby  allowing  such  order  flow  to  be 
handled  more  efficiently  and  effectively. 
Accordingly,  although  DIAMONDS,  like  any  other 
PDR,  could,  in  certain  circumstances,  have  an 
impact  on  the  cash  market,  on  balance  we  believe 
the  product  will  be  beneficial  to  the  marketplace 
and  can  actually  aid  in  maintaining  orderly 
markets. 


procedures  to  govern  the  trading  of 
DIAMONDS.  Specifically.  DIAMONDS, 
like  other  fisted  PDRs,  are  equity 
securities  that  will  be  subject  to  the  full 
panoply  of  Amex  rules  governing  the 
trading  of  equity  securities  on  Amex. 
including,  among  others,  rules 
governing  the  priority,  parity  and 
precedence  of  orders  and  the 
responsibilities  of  specialists.  In 
adaition.  Amex  has  developed  specific 
fisting  and  delisting  criteria  for  PDRs 
that  are  appficable  to  DIAMONDS  that 
will  help  to  ensure  that  the  markets  for 
DIAMONDS  will  be  deep  and  fiquid.  As 
noted  above.  Amex's  proposal  provides 
for  trading  halt  procedures  governing 
DIAMONDS.  Finally,  the  Commission 
notes  that  Amex's  equity  rules 
governing  account  opening  and 
suitability  will  apply  to  the  trading  of 
DIAMONDS. 

The  Commission  finds  good  cause  to 
approve  Amendment  Na  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  1  strengthens  the 
proposed  rule  change  by  clarifying  the 
nature  of  composition  of  the  Trust,  the 
reasoning  behind  the  trust  term,  the 
trading  halt  procedures,  and  the 
appficable  equity  trading  rules.  In 
addition,  the  proposed  rule  change  was 
noticed  for  the  full  statutory  period  and 
no  cmnment  letters  were  received. 
Finally,  amendment  No.  1  does  not  raise 
any  new  regulatory  issues.  Accordingly, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Section 
6(b)(5)  of  the  Act.  to  approve 
Amendment  No.  1  to  the  proposal  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposaL  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W..  Washington.  D.C 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
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SR-Amex-97-2j;and  should  be 
submitted  by  Febhiary  5, 1998. 

rv.  Conclusion  . ; 

It  is  Therefore\prdered,  pursuant  to 
Section  19(b)(2)  df  the  Act,^'  that  the 
proposed  rule  change  (SR-Amex-97- 
29),  as  amended!  is  approve. 

For  the  CommisJion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  9»-1041  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  0^  STATE 

The  Bureau  of  Consular  Affairs 
Public  Notice  27001 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Requsst 

agency:  Depaitnient  of  State 
ACTION:  60-Day  Notice  of  Proposed 
hiformation  Coll^ion;  OSP-64, 
Statement  Regarding  Lost  and  Stolen 
Passport. 

H 

StJMMARY:  The  D^^artment  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  I 

The  following  ^jimmarizes  the 
information  coU^ion  proposal 
submitted  to  OMQ: 

Type  of  Request  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired.         i  i 

Originating  Om^e:  The  Bureau  of 
Consular  Affairs.  [  i 

Title  of  Information  Collection: 
Statement  Regarding  Lost  and  Stolen 
Passport. 

Frequency:  On  occasion. 

Form  Number:  DSP-64. 

Respondents:  U4S.  Citizens. 

Estimated  Nuniber  of  Respondents: 
30,000.  I 

Average  Hours  'Per  Response:  15 
minutes.  1 1 

Total  Estimate^lSurden:  7,500. 

Public  commentb  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 


"15U.S.C.  78$(b)(2. 

"  17  CFR  200.30-3(1  ]  [12). 


the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techni(]ues  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  dociunents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management  Branch,  U.S. 
Department  of  State,  Washington,  DC 
20520.  (202)  647-0596. 

Dated:  December  23, 1997. 
Glen  H.  Johnson, 
Acting.  Chief  Information  Officer. 
[FR  Doc.  98-1003  Filed  1-14-98:  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  2701] 

The  Bureau  of  Consular  Affairs;  60-Day 
Notice  of  Proposed  Information 
Collection;  DSP-10A,  Birth  Affidavit 


summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Consular  Affairs. 

Title  of  Information  Collection:  Birth 
Affidavit. 

Frequency:  On  occasion. 

Fonn  Number:  DSP-IOA. 

Respondents:  Applicant's  eUgibiUty  to 
be  documented  as  a  citizen  of  the 
United  States. 

Estimated  Number  of  Respondents: 
50,000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  12,500 
hours. 


Public  comments  are  being  solicited 
to  p>ermit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmoNAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  December  23, 1997. 
Glen  H.  Johnson, 
Acting  Chief  Information  Officer. 
[FR  Doc.  98-1004  Filed  1-14-98;  8:45  am] 

8U.UNG  CODE  4710-0»-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
Public  Notica  2702] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Department  of  State. 
ACTION:  60-Day  Notice  of  Proposed 
Information  Collection;  DS-1423, 
Request  By  United  States  National  For 
and  Report  of  Exception  to  Section  53.1, 
Title  22  of  the  Code  of  Federal 
Regulations. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Roister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information.collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Consular  Affairs. 
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Title  of  Information  Collection: 
Request  by  United  States  National  For 
and  Report  of  Exception  to  Section  53.1. 
Title  22  of  the  Code  of  Federal 
Regulations. 

Frequency:  On  occasion. 

Form  Number:  DS-1423. 

Respondents:  Qtizens  of  the  United 
States. 

Estimated  Number  of  Respondents: 
2.500. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  625  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FUITTHER  INFOraiATION  CONTACT: 
Comments  regarding  the  collection 
Usted  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
Supporting  dociunents  should  be 
directed  to  Charles  S.  Cunningham. 
Directives  Management  Brandi,  U.S. 
Department  of  State.  Washington.  DC 
20520.  (202)  647-0596. 

Dated:  December  23. 1997. 
Gkn  H.  Johnson, 
Acting  Chief  Informatioa  Officer. 
[FR  Doc.  98-1005  Filed  1-14-98;  8:45  am] 
MUJNQ  cooc  4ne-M-«i 


DEPARTMENT  OF  STATE 
[Public  Notic*  270^ 

Th«  Bureau  of  Consular  Affairs;  60-Day 
NoUca  of  Proposed  Information 
Collection;  DSP-60,  Affidavit 
Regarding  Change  of  Name 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Roister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 


approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Biueau  of 
Consular  Avoirs. 

Title  of  Information  Collection: 
AfGdavit  Regarding  Change  of  Name. 

Frequency:  On  Occasion. 

Form  Number;  DSP-60. 

Respondents:  U.S.  Citizens  and 
Nationals. 

Estimated  Number  of  Respondents: 
75,000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  18.750 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  biuden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technolo^. 
FOR  ADomONAL  INFORMATION:  Comments 
regarding  the  collection  Usted  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
dociunents  should  be  directed  to 
Charles  S.  Ciumingham.  Directives 
Management  Branch.  U.S.  Department 
of  State.  Washington.  DC  20520.  (202) 
647-0596. 

Dated:  December  23. 1997. 
Glen  H.  Johnson, 

Acting  Chief  Information  Officer. 

[FR  Doc.  98-1006  Filed  1-14-98;  8:45  am] 

BILUNQ  COOC  4710-OS-li 


DEPARTMENT  OF  STATE 

The  Bureau  of  Consular  Affairs 
[Public  Notice  2704] 

Agency  Information  Collection 
Activities;  Proposed  Collection 
Comment  Request 

agency:  Department  of  State. 
ACTION:  60-Day  Notice  of  Proposed 
Information  Collection;  DSP-19, 
Passport  Amendment/VaUdation 
Application. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  is  to  allow  60  days 


for  public  comment  in  the  Fedwal 
Re^er  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Papwwork  Reduction  Act  of 
1995. 

The  following  sujiunarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  chdnge.  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of' 
Consular  Affairs. 

Title  of  Information  Collection: 
Passport  Amendment/VaUdation 
AppUcation. 

Frequency:  On  occasion. 

Form  Number:  DSP-19. 

Respondents:  U.S.  Citizens. 

Estimated  Number  of  Respondents: 
150.000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  37.500. 

PubUc  comments  are  being  solicited 
to  permit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  coUection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  biu-den  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
Usted  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Ctmningham. 
Directives  Management  Brand),  U.S. 
Department  of  State.  Washington.  DC 
20520.  (202)  647-0596. 

Dated:  December  23, 1997. 
Glen  H.  Johnson. 
Acting  Chief  Information  Officer. 
[FR  Doc.  98-1007  Filed  1-14-98;  8:45  am] 

BILUNQ  COO€  4710-Ot-M 


DEPARTMENT  OF  STATE 
The  Bureau  of  Consular  Affairs 


[Public  Notice  2705] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

agency:  Department  of  State. 


UM\ 


action:  60-Day 
Infonnation  Co 
Statement  of  Id 
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I  ifotice  of  Proposed 
lection;  DSP-10. 
itity. 


^ 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
infonnation  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  aomment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  jsummarizes  the 
infonnation  collection  proposal 
submitted  to  ONffl: 

Type  ofRequkkt:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired.        I 

Originating  (J^ce:  The  Bureau  of 
Consular  Affairs.:      , 

Title  of  Information  Collection: 
Statement  of  Ideottity. 

Frequency:  On  occasion. 

Fonn  Number:  DSP-10. 

Respondents:  ti.S.  citizens. 

Estimated  Number  of  Respondents: 
2.600.  I ! 

Average  Houri  Per  Response:  15 
minutes. 

Total  Estimatdd  Burden:  650  hours. 

Public  comments  are  being  solicited 
to  permit  the  ag^cy  to — 

•  Evaluate  whiter  the  proposed 
information  coU^ttion  is  necessary  for 
the  proper  performance  of  the  agency 
functions.  1 1 

•  Evaluate  the]  Accuracy  of  the 
agency's  estimate  {of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  Quality,  utility,  and 
clarity  of  the  information  to  be 
collected.  | 

•  Minimize  th^;  reporting  burden  on 
those  who  are  to  jr^spond,  including 
through  the  use  61  automated  collection 
techniques  or  other  forms  of  tecl^ology. 

FOR  AODmONAL  MPORMATION  CONTACT: 

Comments  regarding  the  collection 
listed  in  this  notice  or.  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cimningham, 
Directives  Managieanent  Branch,  U.S. 
Department  of  State.  Washington,  DC 
20520,  (202)  647-[<)596. 

Dated:  December  ;a3, 1997. 
Glen  H.  Johnson.    '• 
Acting  Chief  Infom^on  Officer. 
(FR  Doc.  98-1008  Fifed  1-14-98;  8:45  am) 
BIUJNO  COOE  «71»4»h4 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notica  2708] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Department  of  State. 
action:  60-Day  Notice  of  Proposed 
Information  Collection;  Application  for 
Passport/Registration  (DSP-11). 


summary:  The  Department  of  State  is 
seeking  Office  of  Managem.ent  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Roister  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  th^aperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Organizating  Office:  Bureau  of 
Consular  AfEairs. 

Title  of  Information  Collection: 
Application  for  Passport/Registration. 

Frequency:  On  occasion. 

Form  Number:  DSP-1 1 . 

Respondents:  Citizens  and  Nationals 
of  the  United  States  who  are  applying 
for  registration  as  a  U.S.  citizen  abroad. 

Estimated  Number  of  Respondents: 
4,400.000. 

Average  Hours  Per  Response:  20 
minutes. 

Total  Estimated  Burden:  1.466,666.6 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to^ 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

I  •  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
for  ADOmONAi.  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham. 
Directives  Management  Branch.  U.S. 
Department  of  State.  Washii^ton.  DC 
20520.  (202)  647-0596. 


Dated:  December  23, 1997. 
Glen  H.  Joiinson, 
Acting  Chief  Information  Officer. 
(PR  Doc.  98-1009  Filed  1-14-98;  8:45  am] 

BHJJNQ  CODE  <71O-0S-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notice  2702] 

Agency  Infonnation  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Department  of  State. 
ACnON:  60-Day  Notice  of  Proposed 
Information  Collection;  Application  for 
Passport  by  Mail  (DSP-82). 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
infonnation  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Orginating  Office:  Bureau  of  Consular 
Affairs. 

Title  of  Information  Collection: 
Application  for  Passport  by  Mail. 

Frequency:  On  occasion. 

Form  Number:  (DSP-82). 

Respondents:  Individuals  who  are 
eligible  to  apply  for  a  United  States 
passport  by  mail. 

Estimated  Number  of  Respondents: 
1.700.000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  425.000. 

Public  comments  are  being  solicited 
to  permit  the  agency  to^ 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quaUty.  utihty.  and 
clarity  of  the  information  to  be 
collected. 

-  •  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collectirai 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 


2446 


Federal  Register  /  Vol.  63,  No.  10  /  Thursday.  January  15,  1998  /  Notices 


copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management  Branch,  U.S. 
Department  of  State,  Washington.  DC 
20520,  (202)  647-0596. 

Dated:  December  23. 1997. 
Glen  H.  Johasoa, 

Chief  Infonnation  Officer,  Acting. 

[FR  Doc.  98-1010  Filed  1-14-98;  8:45  am] 

MJJNQ  OOOE  471»-0«-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administratfcm 

Docket  No.  NHTSA-«8-3306 

Trinity  Trailer  Mfg.,  Inc.;  Application  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  224 

Trinity  Trailer  Mfg.,  Inc.  (formerly 
Farm  Bed  Mfg..  Inc.),  of  Boise,  Idaho, 
has  applied  for  a  three-year  temporary 
exemption  from  Motor  Vehicle  Safety 
Standard  No.  224  Rear  Impact 
Protection.  The  basis  of  the  application 
is  that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard. 

This  notice  of  receipt  of  the 
application  is  published  in  accordance 
with  agency  regulations  on  the  subject 
and  does  not  represent  any  judgment  by 
the  agency  about  the  merits  of  the 
application. 

Trinity  Trailer  manufactures  and  sells 
the  "Eagle  Bridge,"  self-unloading  bulk 
trailers  that  have  small  conveyor  belts  at 
the  lower  rear  of  the  trailer  to  unload 
potatoes  and  other  agricultural 
products.  The  rear  shaft  mount  for  the 
conveyor  belt  protrudes  24  inches  from 
the  rear  of  the  trailer  in  order  to  drop 
the  cargo  onto  another  conveyor  belt 
that  is  located  at  the  unloading  site. 
Because  Standard  No.  224  excludes  a 
"special  purpose  vehicle."  the  applicant 
had  asked  NHTSA  on  June  28, 1996,  for 
an  interpretation  that  the  Eagle  Bridge 
qualified  for  exclusion  because  it  was 
manufactured  with  "work-performing 
equipment."  On  August  22,  1997, 
NHTSA  replied  that  the  Eagle  Bridge 
was  not  excluded.  Paragraph  S4  of 
Standard  No.  224  deflnes  a  special 
purpose  vehicle  as  "a  trailer  or  semi- 
trailer having  work-performing 
equipment  •  *  •  that,  while  the  vehicle 
is  in  transit,  resides  in  or  moves  through 
the  area  that  could  be  occupied  by  the 
horizontal  member  of  the  rear  underride 
guard*  *  *."  (Emphasis  added).  As 
NHTSA  wrote  the  applicant,  "|t]he 
small  conveyor  belt  of  the  Eagle  Bridge 


at  no  time  passes  through  the  area 
where  the  horizontal  member  of  the  rear 
underride  guard  would  be  located,  and 
it  certainly  does  not  do  so  while  the 
vehicle  is  in  transit." 

The  applicant  received  NHTSA 's 
interpretation  approximately  seven 
months  before  the  due  date  for 
compliance.  Standard  No.  224  requires, 
effective  January  26, 1998,  that  all 
trailers  with  a  GVWR  of  4536  Kg  or 
more  be  fitted  with  a  rear  impact  guard 
that  conforms  to  Standard  No.  223  Rear 
impact  guards.  Because  of  the  costs 
involved  in  re-engineering  its  trailers  to 
accommodate  a  rear  impact  guard. 
Trinity  Trailer  has  asked  for  an 
exemption  of  three  years.  The  company 
presented  cost  estimates  indicating  that 
the  costs  to  conform  at  the  end  of  a  three 
year  period  would  be  $637,720  with  a 
corresponding  increase  in  the  price  of 
its  trailers  of  $709,  as  compared  with  a 
cost  to  conform  of  $882,920  and  a  trailer 
price  increase  of  $2,943  at  the  end  of  a 
one-year  exemption.  The  applicant 
represents  that  an  increase  of  this 
magnitude  would  effectively  price  its 
trailers  out  of  the  market.  In  the  absence 
of  an  exemption.  Trinity  Trailer  will  be 
forced  to  close  because  the  Eagle  Bridge 
is  its  sole  product.  The  company's  net 
income  for  1996  was  only  $137,798 
which  represented  a  decline  from  1995's 
net  income  of  $611,145.  The  company 
manufactured  263  trailers  in  the  12- 
month  period  preceding  the  filing  of  its 
application. 

The  applicant  believes  that  it  has 
made  a  good  faith  efibrt  to  meet 
Standard  No.  224,  saying  that,  prior  to 
requesting  its  interpretation  from 
NHTSA,  "himdreds  of  hoiu^  were  spent 
to  find  an  automatically  retracting  rear 
impact  guard,"  only  to  find  that  none 
are  available  in  the  United  States.  Its 
engineers  have  not  been  successful  "in 
making  a  moveable  guard  or  a  moveable 
rear  shaft  and  tail  fins."  The  application 
contains  the  alternate  means  of 
compliance  that  have  been  examined, 
and  sets  forth  the  reasons  for  the 
rejection  of  each.  It  believes  that  it  can 
achieve  full  compliance  by  the  end  of  a 
three-year  exemption  period. 

The  applicant  Delieves  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  traffic 
safety  objectives  because  there  is  no 
history  of  injuries  from  motor  vehicle 
accidents  involving  the  rear  conveyor 
belt  system  on  its  trailers.  Further,  "the 
possibility  of  injury  to  occupants  of  a 
vehicle  impacting  the  rear  of  a  Trinity 
trailer  is  minimal  because  of  Trinity's 
wheels-back  design."  These  trailers  are 
used  extensively  by  the  agricultural 
industry  in  the  Pacific  Northwest,  and 
the  applicant  estimates  that  "well  over 


half  of  all  potatoes  harvested  in  the 
States  of  Idaho  and  Washington  are 
hauled  in  Trinity  trailers. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  and  notice  niunber,  and  be 
submitted  to:  Docket  Management, 
National  Highway  Traffic  Safety 
Administration,  room  PL-410, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  2  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  below  vrill  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  from  10  a.m. 
to  5  p.m.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Notice  of  final 
action  on  the  petition  will  be  published 
in  the  Federal  Regvter  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  4. 
1998. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on  January  9, 1998. 
L.  Robert  Shehon. 

Associate  Administrator  for  Safety 
Performance  Standards. 

(PR  Doc.  98-999  Filed  1-14-98;  8:45  am] 

BHJJNQ  OOOE  4*ie-«»-P 


DEPARTMENT  OF  THE  TREASURY 

Sutwnlaslon  for  0MB  Review; 
Comment  Request 

January  8, 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treastuy  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0023. 

Form  Number:  PD  F  4000. 

Type  of  Review:  Extension. 

Title:  Request  by  Owner  for  Reissue  of 
United  States  Savings  Bonds/Notes  to 
Add  Beneficiary  or  Co-owner,  Eliminate 
Beneficiary  or  Decedent,  Show  Change 
of  Name  and/or  Correct  Error  in 
Registration.  . 


reissue  IS  i 
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Description:  1  "he  foim  is  used  by 
owners  to  identify  securities  for  which 
reissue  is  reque$ted  and  to  indicate  the 
new  registratiori  required. 

i?espondents.-ibulividuals  or 
households.        | 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  ToW  Reporting  Burden    ^ 
Hours:  300,000  hours. 

OMB  Aftijnfeert  |l535-0042. 

Form  Numbe^PD  F  2216. 

Type  of  Review:  Extension. 

Title:  Application  by  Preferred 
Creditor  for  Disposition  Without 
Administration  Where  Deceased 
Owner's  Estate  Includes  United  States 
Registered  Securities  and/or  Related 
Checks  in  an  Amount  not  Exceeding 
$500. 

Description:  USed  by  a  preferred 
creditor  of  a  decedent's  estates  to 
request  payment  of  savings  bonds/notes 
and/or  related  checks  not  exceeding 
$500,  when  estate  is  not  being 
administered. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Nuir^ber  of  Respondents: 
5,000. 

Estimated  BuiHen  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Totd  Reporting  Burden 
Hours:  835  hours^ 

OMB  Number;!  t535-0091. 

Form  A/um/)eri  None. 

Type  ofReviewt  Extension. 

Title:  Regulations  Governing  United 
States  Treasury  Certificates  of 
Indebtedness—State  and  Local 
Government  Serins. 

Description:  These  are  regulations 
authorizing  the  issuing  of  United  States 
Treasury  Bonds,  t^otes  and  Certificates 
of  Indebtedness  of  the  State  and  Local 
Government  Series. 

Respondents:  State,  Local  or  Tribal 
Government.       1 1 

Estimated  Nuriper  of  Respondents: 
1,000.  I  i 

Estimated  Bur^^n  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  167  hour& 

OA£B  Number:  1535-0092. 

Form  Numben^D  Fs  4144,  4144-1, 
4144-2,  4144-3  aoid  4144-4. 

Type  o/i?evjeM»;  Extension. 

Title:  Subscriptibn  for  Purchase  and 
Issue  of  U.S.  Treasury  Securities — State 
and  Local  Goverriipent  Series. 

Description:  Tl^^  information  is 
necessary  to  establish  the  accounts  for 


owners  of  securities  of  State  and  Local 
Government  Series. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  4,585  hours. 

Clearance  Officer  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street.  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmentat Reports  Management  Officer. 
(PR  Doc.  98-1035  Filed  1-14-98;  8:45  am] 

BILUNO  COOE:  4«1IM0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  9, 1998. 

The  E)epartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  ToImicco  and 
Firearms  (BATF) 

OAfB  Number:  1512-0090. 

Form  Number:  ATF  F  1643  (5100.18). 

T^pe  o/flevjew;  Extension. 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 

Description:  ATF  F  1643  is  completed 
by  persons  who  hold  a  basic  permit  to 
operate  as  an  importer  or  wholesaler, 
producer,  rectifier,  bottler,  or 
warehouseman  of  distilled  spirits,  wine 
or  malt  beverages  with  ATF,  but  who 
intend  to  change  their  basic  permit  due 
to  change  in  name,  trade  name,  location, 
or  operations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4.000. 


Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours. 

OMB  Number:  1512-0508. 

Form  Number:  ATF  F  5300.28. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5300/28. 

Type  o/fleWew:  Extension. 

Title:  Application  for  Registration  for 
Tax-Free  Transactions  Under  26  U.S.C. 
4221  (Firearms  and  Ammunition). 

Description:  Businesses,  State  and 
local  governments,  and  small  businesses 
apply  for  registration  to  sell  or  purchase 
firearms  or  ammunition  tax  free  on  this 
form.  ATF  uses  the  form  to  determine 
an  appUcant's  qualification. 

Respondents:  Businesses  or  other  for- 
profit,  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
125. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting  Burden: 
375  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loii  K.  HolUnd. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-1036  Filed  1-14-98;  8:45  am] 

BHJJNG  COOC  4aifr^-P 


UNITED  STATES  INFORMATION 
AGENCY 

NIS  College  and  University 
Partnerships  Program;  Notice- 
Revised  Request  for  Proposals  (RFP) 

This  notice  amends  the  RFP 
published  on  November  20. 1997, 
providing  for  assistance  awards  by  the 
Office  of  Academic  Programs  of  the 
United  States  Information  Agency  to 
support  partnerships  with  (a)  foreign 
institution(s)  of  higher  education  from 
the  New  Independent  States  in  specified 
fields.  The  RFP  is  amended  to  remove 
the  restriction  against  awards  for 
partnerships  with  state  universities  in 
Azerbaijan.  The  RFP's  closing  date 
remains  Febnxary  23, 1998.  Potential 
applicants  should  refer  to  the  RFP 
published  on  November  20, 1997  for  fiiU 
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details  about  applying  for  assistance 
awards  under  this  RFP. 

FOR  RmrHER  INFOMMATION,  CONTACT: 
Office  of  Academic  Programs;  Advising, 
Teaching,  and  Specialized  Programs 
Division;  College  and  University 
Affiliations  Program  (CUAP).  (B'ASU). 
Room  349,  U.S.  Information  Agency, 
301  4th  Street,  S.W.,  Washington,  DC 
20547,  phone:  (202)  619-^126,  fax:  (202) 
401-1433.  Send  a  message  via  Internet 
to:  jcebra@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  includes  more  detailed  award 
criteria,  all  application  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 


To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://wvtrw.usia.gov/ 
education/rfjps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  niunbers  when  first  entering  the 
system. 

Please  spediy  USIA  Program  OfBcer 
Jonathan  Cebra  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Fedovl 


Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applioints  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  8, 1998. 

Robert  L.  Earle. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

IFR  Doc.  98-1061  Filed  1-14-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  awrections  of  previously 
published  Presiden»«l,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  conrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP98-106-Q00  and  RP8»-183- 
078]      • 

Williams  Natural  Qas  Company;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

Correction 

In  notice  document  98-641.  beginning 
on  page  1846.  in  the  issue  of  Monday ^ 
January  12. 1998.  the  doclcet  numbers 
should  appear  as  set  forth  abovje. 

MLLMQ  COOC  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heatth  Service 

Centers  for  Disease  Control  and 
Prevention;  Statentent  of  Organization. 
Functions,  and  Delegations  of 
Authority 

Correction 

In  notice  doamient  97-32256, 
beginning  on  page  65088,  in  the  issue  of 
Wednesday,  December  10, 1997.  make 
the  following  corrections: 

1.  On  page  65088.  in  the  second 
column,  in  the  second  paragraph,  in  the 
second  line,  "Communicty"  shoiild  read 
"Communit/'. 

2.  On  the  same  page,  in  the  same 
colimm,  in  the  third  paragraph,  in  the 
11th  line,  "officer"should  read 
"offices". 

■aUMQ  CODE  1S0M14 
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Part  II 

Department  of 
Commerce 

Bureau  of  Export  Administration 


15  CFR  Parts  732,  740,  742,  743,  744, 
746,  762,  and  774 

implementation  of  the  Wassenaar 
Arrangement  List  of  Dual-Use  Items: 
Revisions  to  the  Commerce  Control  List 
and  Reporting  Under  the  Wassenaar 
Arrangement;  Rule 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  732, 740, 742. 743,  744, 
746, 762,  and  774 

(OodiM  Na  971006239-7239-01] 

implawnnHon  of  ttia  Wassanaar 
Anangamant  List  of  Dua)-Usa  Items: 
RavWona  to  the  Commerce  Control 
Uat  and  Reporting  Under  the 
Waasanaar  Arrangement 


AOENCY:  Buroau  of  Export 
Administration,  Commerce. 
ACTKM:  Interim  rule  with  request  for 
comments. 

Sl—IAHY;  Representatives  of  thirty-three 
countries  gave  final  approval  July  12- 
13. 1996  in  Vienna,  Austria  to  establish 
the  Wassenaar  Arran^ment  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies.  The 
thirty-three  countries  agreed  to  control 
all  items  in  the  List  of  Dual-Use  Goods 
and  Technologies  with  the  objective  of 
preventing  unauthorized  transfers.  They 
further  agreed  on  a  target  date  of 
November  1, 1996,  for  implementation 
of  the  Wassenaar  Lists. 

The  purpose  of  this  interim  rule  is  to 
make  the  changes  to  the  Commerce 
Control  List  necessary  to  implement  the 
Wassenaar  List.  In  addition,  this  interim 
rule  imposes  new  reporting 
requirements  on  p>ersons  that  export 
certain  items  controlled  under  the 
Wassenaar  Arrangement  to  non-member 
countries  in  order  to  fulfill  the 
information  exchange  requirements  of 
the  Wassenaar  Arrangement.  The 
Department  of  Commerce,  with  other 
concerned  agencies,  is  reviewing  the 
Export  Administration  Regulations  to 
determine  whether  further  changes  will 
be  required  to  implement  the 
information  sharing  provisions  of  the 
Wassenaar  Arrangement  and  to  make 
the  necessary  adjustments  to  existing 
country  groups. 

This  rule  also  revises  part  740  of  the 
EAR  by  removing  License  Exception 
availability  for  certain  items  controlled 
for  missile  technology  reasons. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notices  of  August  15, 
1995.  August  14. 1996  and  August  15, 
1997. 


DATES:  This  rule  is  effective  January  15, 
1998.  Comments  on  this  rule  must  be 
received  on  or  before  February  17, 1998. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  Muldonian, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commetce,  P.O.  Box  273,  Washington. 
DC  20044. 

FOR  FURTHER  INFOflMATION  CONTACT: 
James  Lewis,  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0092. 

SUPPLEMENTARY  INFORMATXM: 
Background 

In  July  1996,  the  United  States  and 
thirty-two  other  countries  gave  final 
approval  to  the  establishment  of  a  new 
multilateral  export  control  arrangement, 
called  the  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stabihty  by  promoting  transparency  and 
greater  responsibihty  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  such 
items.  Participating  states  have 
committed  to  exchange  information  on 
exports  of  dual-use  goods  and 
technologies  to  non-participating  states 
for  the  purposes  of  enhancing 
transparency  and  assisting  in 
developing  common  understandings  of 
the  risks  associated  with  the  transfers  of 
these  items. 

To  fulfill  U.S.  commitments  to  the 
Wassenaar  Arrangement  with  regard  to 
dual-use  it«ns.  this  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  imposing  new  reporting 
requirements  for  exports  of  certain  items 
controlled  under  the  Wassenaar 
Arrangement.  Reports  are  not  required 
for  reexports.  These  new  requirements 
appear  in  newly  added  part  743  of  the 
EAR.  Information  from  exporters  will  be 
consolidated  by  BXA  for  an  aggregate 
data  submission  to  the  participating 
states. 

With  respect  to  certain  dual-use 
commodities,  software,  and  technology, 
participating  states  have  imdertaken 
commitments  to  notify  each  other 
preferably  within  30  days,  but  no  later 
than  60  days,  of  an  approval  of  a  Ucense 
that  has  been  denied  by  another 
participating  state  for  an  essentially 
identical  transaction  during  the 
preceding  three  years.  Certain  of  these 
items  are  eligible  for  License  Exceptions 
authorized  by  part  740  of  the  EAR. 


Therefore,  in  order  to  meet  Wassenaar 
Arrangement  requirements,  exporters  on 
occasion  may  be  informed  that  the 
export  of  a  certain  item  to  a  specific 
end-user  under  a  License  Exception  is 
not  authorized  or  alternatively,  may  be 
requested  to  provide  prior  written 
notification  to  BXA  of  an  export  of  a 
certain  item  to  a  specific  end-user  \mder 
a  License  Exception. 

Reports  are  required  to  be  submitted 
to  BXA  semiannually  for  specified  items 
controlled  imder  the  Wassenaar 
Arrangement  exported  under  License 
Exceptions  LVS,  GBS.  CIV.  CTP,  TSR, 
and  GOV.  BXA  must  receive  such 
reports  no  later  than  August  1  for 
exports  during  the  reporting  period 
January  1  through  June  30.  and  no  later 
than  February  1  for  exports  during  the 
reporting  period  July  1  through 
December  31.  The  Export  Control 
Classification  Number  and  paragraph 
reference  as  identified  on  the  Commerce 
Control  List,  number  of  units  in  each 
shipment,  and  the  country  of  ultimate 
destination  must  be  included  in  each 
report  for  each  export  during  the 
reporting  period.  Although  the  exporter 
must  be  identified  on  all  reports  to  BXA, 
names  of  exportera  wiU  not  be  released 
to  participating  states.  Certain 
additiond  information  requirements 
apply  to  digital  computers. 

Exporters  should  note  that  the  fi«st 
report  must  be  submitted  to  and 
received  by  BXA  no  later  than  August 
1, 1998  for  the  partial  reporting  period 
beginning  January  15. 1998  and  ending 
June  30. 1998.  Thereafter,  reports  are 
required  semiannually  according  to  the 
provisions  of  new  §  743.1(f)  of  the  EAR 

This  rule  also  amends  §  742.12  of  the 
EAR  (High  Performance  Computera)  to 
clarify  the  reporting  and  recordkeeping 
requirements  for  certain  computer  and 
software  exports. 

This  rule  also  amends  part  740  of  the 
EAR  by  adding  appropriate  cross- 
references  to  reporting  requirements 
under  License  Exceptions  LVS,  GBS, 
CIV,  TSR,  CTP,  and  GOV.  The  major 
changes  in  the  Commerce  Control  List 
(CCL)  necessary  to  implement  the 
Wassenaar  Arrangement  are 
summarized  below. 

In  addition,  based  on  interagency 
agreement,  particularly  consultations 
with  the  Department  of  State,  this  rule 
revises  part  740  of  the  EAR  by  removing 
License  Exception  availability  for 
missile  technology  (MT)  controlled 
items,  except  that  items  described  in 
ECCNs  6A008,  7A001,  7A002,  7A004, 
7A101,  7A102,  7A103,  7A104,  7D001. 
7D002.  7D003.  7D101.  7D102.  7E003.  or 
7E101 ,  may  be  exported  as  part  of  a 
manned  aircraft,  satellite,  land  vehicle, 
or  marine  vehicle  or  in  quantities 


UMl 


FedUral 


Register  /  Vol.  63.  No.  10  /  Thursday.  January  15,  1998  /  Rules  and  Regulations        2453 


submitted 
Bcified  items 


appropriate  for  ^placement  parts  under 
License  Exceptions  TMP,  RPL.  TSU,  or 
AVS.  This  action  is  based  on  a  U.S. 
Government  policy  to  restrict  the 
proliferation  of  li^iissile  capability  and  is 
consistent  withjflie  Missile  Technology 
Control  Regimd  IMTCR)  multilateral 
guidelines.        1 1 

Also,  in  an  efjrort  to  comply  with  our 
international  cqmmitments  of  the 
Wassenaar  ArraUgement,  the  U.S.  has 
also  committed  |t|o  exercise  extreme 
vigilance  for  certain  items  controlled  for 
national  security  reasons  (NS),  which 
are  considered  iilost  critical  to  military 
applications.  Tl^is  rule  removes  License 
Exception  eUgibiUty  for  License 
Exceptions  LVSi,  CIV,  TSR,  and  GOV  for 
certain  commodities,  technologies,  and 
software  controlled  for  national  security 
reasons  for  which  the  U.S.  has  agreed  to 
license  with  extreme  vigilance. 

Category  1 — MoKiials 

Additional  controls  have  been  added 
for  body  armor  |^A005),  certain 
fluorocarbon  el^etronic  cooling  flmds 
(1C006),  certain  *ceramic-ceramic" 
materials  with  oxide  or  glass  matrix 
(1C007),  certain  metals  and  compounds 
(iCOll),  and  certain  material  for  nuclear 
heat  sources.  In  addition,  controls  for 
"stress"  limits  foC  metal  alloys  (1C002), 
have  been  modified.  Additional 
clarification  of  Controls  are  specific  for 
the  transition  temperature  limits  on 
certain  "fibrous  or  filamentary 
materials"  (ICOIO) 

Category  2— Material  Processing 

A  significant  number  of  changes  have 
been  implement^  for  machine  tools. 
Specifically,  the!  machine  tool  entry  has 
been  modified  td  iseparate  the  controls 
on  tiuning,  milling  and  grinding 
machines.  In  particular,  such  machines 
will  no  longer  be  controlled  under  the 
Wassenaar  Arrangement  on  the  basis  of 
"tilting  spindlesf".  "camming",  or  "run- 
out". Also,  detailed  test  procediues.  as 
specified  by  the  mtemational  Standards 
Organization  (ISO),  will  no  longer  be 
reiterated  in  the  list.  This  revision  will 
allow  the  regulatiibns  to  remain  effective 
while  keeping  the  procedives  under 
which  the  equipment  is  measured, 
current  with  indyistry  practice.  In 
addition,  controlb  have  been  removed 
for  "numerical  control"  imits  and 
"motion  control  hoards",  wire  feed  type 
electrical  discharge  machines  (2B001). 
manual  machines,specially  designed  for 
bevel  gears  (2BO0^),  systems  for 
inspection  of  hei^idshells  (2B006).  and 
software  for  "flenble  manufectiuing 
units"  (2D002),  l[Vo  additional  items 
have  been  added  inder  2B001.  They 
include  "specialty  machines"  (i.e.  deep 
hole  drilling  machines)  and  spin- 


forming/flow-forming  machines.  Lastly, 
controls  on  spindle  assemblies  and  slide 
assemblies  have  been  moved  from 
2B008  to  2B992  as  specially  designed 
components  therefore. 

Category  3— Electronics 

A  number  of  controls  have  been 
removed  for  components  under 
Category  3,  including  microprocessors 
up  to  a  composite  theoretical 
performance  (CTP)  value  of  260  Mtops, 
most  storage  devices  (i.e.  memory 
circuits),  and  on  custom  integrated 
circuits  (3A001).  In  addition,  the 
fi^uency  parameter  for  netwoii: 
anal3rzers  and  microwave  test  receivers 
have  been  relaxed,  and  controls  on 
emulators  (3A002)  have  been  removed 
entirely.  The  most  significant  change  is 
in  the  entries  under  Category  3B  dealing 
with  semiconductor  manufacturing 
equipment.  Specifically,  these  entries 
have  been  combined  and  divided  into 
two  ECCNs.  In  addition,  the  limit  for 
control  of  integrated  circuits  testers 
have  been  raised  from  50  MHZ  to  60 
MHZ  (3B002). 

Category  4— Computers 

Under  category  4,  the  CTP  value  for 
computers  has  been  raised  from  260 
Mtops  to  2,000  Mtops.  The  limit  on 
graphic  accelerators  and  graphics 
coprocessors  has  been  relaxed  to  a  3-D 
vector  rate  of  3,000,000  (4A003).  The 
technology  for  "multi-data-stream 
processing"  has  been  revised  to  the 
control  level  defined  in  4A003.b. 
(4E002).  The  technology  for  magnetic 
hard  disk  drives  (4E002)  has  been 
removed. 

Category  5 — Telecommunications.  Part  I 

Several  sections  of  Part  I. 
Telecommunication  have  been  removed 
creating  a  significant  number  of  changes 
to  the  controls  on  telecommunicaticm 
equipment.  The  majority  of  changes  are 
identified  in  the  following  entries. 

All  controls  on  telecommunication 
transmission  equipment  or  systems, 
having  digital  cross  connect  equipment 
and  modems  (SAOOl.b.).  have  been 
removed.  In  addition,  controls  have 
been  removed  on  certain 
communication  channel  controllers, 
certain  network  access  controllers, 
certain  radio  equipment  operating  at 
frequencies  of  31  GHz  or  less,  and 
certain  digital  signal  processing 
equipment  based  upon  "user-accessible 
programmability"  by  raising  the  control 
parameters  in  each  instance  (SAOOl.b.). 

Also,  controls  have  ^een  removed  on 
"stored  program  controlled"  switching 
equipment  containing  any  of  the 
following  characteristics,  functions  or 
fiaatiues  (SAOOl.c): 


—"Integrated  Services  Digital  Network" 

(ISDN)  funcUons; 
— Multi-level  priority  and  pre-emption 

for  circuit  switching; 
—Routing  or  switching  of  "datagram" 

gackets; 
outing  for  switching  of  fast  select 

packets; 
—Automatic  hand-off  of  cellular  radio 

calls;  and 
— ^EMgital  cross  connect  equipment. 

Additionally,  the  control  parameters 
for  the  "data  signaling  rate"  for 
"communications  channel  controllers" 
and  the  digital  transfer  rate  for  "network 
access  controllers"  have  been  modified 
to  relax  controls  on  packet  switches, 
circuit  switches  and  routers.  Controls  on 
all  general  purpose  test  equipment  (e.g. 
bit  error  rate  testers  and  protocol 
analyzers)  have  been  removed  (5B001). 
Controls  on  software  for  use  of  digital 
switching  equipment  (5D001)  have  been 
removed  and  controls  on  development 
technology  for  spread  spectrum  and 
frequency  hopping  teclmiques 
(SEOOl.b.)  have  been  added. 

Category  5— "Information  Security", 
Parttt 

Under  Part  n,  "Information  Security", 
certain  items  have  been  decontrolled 
through  an  expansion  of  "Notes"  within 
the  entry  of  5A002.  These  notes  state 
that  certain  access  control  equipment 
(e.g.  equipment  to  protect  personal 
identification  numbers  (POMj).  data 
authentication  equipmmt  (e.g. 
equipment  which  calculates  a  Message 
Authentication  Code  [MAC])  and 
cryptographic  equipment  specially 
designed  and  limhed  for  use  in 
machines  for  banking  or  money 
transacticms  are  not  controlled.  In 
addition,  all  software  for  virus 
protection  (SD002)  has  been  removed. 

Category  6— Sensors  and  Lasers 

Under  the  acoustics  section,  controls 
for  certain  wide-swath  bathymetric 
survey  systems  and  terrestrial 
^ophones  have  been  removed.  In 
addition,  controls  for  towed  acoiistic 
hydrophone  arrays  and  processing 
equipment  for  hydrophone  arrays  have 
been  modified.  Controls  for  bottom  or 
bay  cable  systems  (6A001)  have  been 
added.  Under  optical  sensors,  controls 
for  specially  designed  components  of 
image  intensifier  tubes  (6A002)  have 
been  modified.  Controls  for 
mono^iectral  imaging  sensors  have 
been  added.  Under  optics,  controls  on 
certain  optical  filters  and  "fluoride 
fiber"  cable  (6A004)  have  been 
removed.  Under  lasers,  certain  carbon 
dioxide  lasers,  semiconductor  lasers, 
ruby  lasers,  neodymium  doped  lasers 
and  free  electron  lasers  (6A005)  have 
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been  removed.  Under  radar,  weather 
ballooD  tracking  radars  (6A008)  have 
been  removed.  For  production 
equipment,  equipment  for  test, 
inspection  and  production  of  lasers 
(6B005)  have  been  removed.  In  addition, 
controls  on  materids  for  optical  fiber 
preforms  for  the  manufacture  of  high 
birefringence  fibers  (6C002),  materials 
for  certain  low  optical  absorption 
materials,  and  materials  for  optical  fiber 
prefDrms  for  the  manufacture  of  fluoride 
fibers  (6C004)  have  been  removed. 
Controls  on  software  specially  designed 
for  bottom  or  bay  cables  have  been 
added  and  controls  on  certain  primary 
ndar  target  data  software  (6D003)  have 
been  removed.  Finally,  controls  for 
certain  optical  fabrication  technology 
and  technology  for  certain  optical  fibers 
(6E003)  have  been  removed. 

Category  7— Navigation  and  Avionics 

Controls  on  inertial  navigation 
systems  certified  for  use  on  "civil 
aircraft"  (7A0O3)  have  been  removed. 
Also,  controls  for  direction  finder 
equipment  (7A0O7),  computer  aided 
design  (CAD)  software  (7D003),  and 
techhology  for  electric  actuators  for 
primary  flight  control  and  flight  control 
optical  sensor  arrays  (7E004)  have  been 
added. 

Category  8 — Marine 

Controls  for  certain  underwater  vision 
systems,  certain  photographic  still 
cameras  and  certain  light  systems 
(8A002)  have  been  relaxed.  Controls  on 
Stirling  cycle  engine  air  independent 
power  systems  (8A002)  have  been 
clarified. 

Category  9 — Propulsion 

Under  the  section  dealing  with  Test, 
hispection  and  Production  Equipment, 
several  items  have  been  removed, 
including  automated  equipment  for 
measuring  airfoil  wall  thickness, 
tooling/fixtiires,  and  measuring 
equipment  for  hole  drilling  processing, 
ceramic  core  leaching  equipment  and 
ceramic  shell  bum  out  or  firing 
equipment  (9B001).  Controls  on  brush 
seals  have  been  narrowed  by  adding  a 
control  for  a  temperature  limit  (9B003) 
and  expanded  by  adding  tools,  dies  or 
fixtures  for  solid  state  joining  of 
intermetallic  airfoil-to-disk 
combinations  for  gas  turbine  engines 
(9B004).  Transducers/strain  gauges/ 
accelerometers/thermocouples  for 
vibration  equipment  (9B006)  have  also 
been  re)noved.  Accordingly,  under 
software,  controls  for  certain  software 
for  vibration  test  equipment  as  well  as 
certain  development/production 
software  of  test  facilities  for  engines 
(9D004)  have  been  removed.  Finally,  a 


few  modifications  have  been  made 
under  technology  for  gas  turbine  engine 
components  or  systems  and  controls  on 
helicopter  power  transfer  systems  or  tilt 
rotor  or  tilt  wing  aircraft  (9E003). 
Specifically,  controls  have  been 
narrowed  on  technology  for  multiple 
domed  combustors  (9E003.a.2),  the 
technology  for  gas  bearing  for  gas 
turbine  engine  rotor  assemblies 
(9E003.a.l2),  and  the  technology  for 
helicopter,  tilt  rotor  or  tilt  wing  aircraft 
piower  transfer  systems. 

All  items  removed  from  national 
security  (NS)  controls  as  a  resylt  of  the 
Wassenaar  List  of  Dual-Use  Goods  and 
Technologies  will  continue  to  be 
controlled  for  antiterrorism  (AT) 
reasons. 

Numerous  entries  that  are  contained 
on  the  Wassenaar  List  of  Dual-Use 
Goods  and  Technologies  are  subject  to 
the  export  licensing  authority  of  the 
Office  of  Defense  Trade  Controls, 
Department  of  State.  This  rule  will  Ust 
all  entries  that  are  controlled  on  the 
Wassenaar  List  of  Dual-Use  Goods  and 
Technologies,  but  will  specify  that  those 
entries  are  under  the  licensing  authority 
of  the  Office  of  Defense  Trade  Controls. 
Department  of  State. 

On  March  25, 1996  (61  FR  12714), 
BXA  revised  the  Commerce  Control  List 
by  adopting  the  European  Union  (EU) 
numbering  system  and  converted  our 
former  ECCNs  to  correspond 
accordingly.  The  changes  adopted  by 
this  rule  attempts  to  further  harmonize 
the  CCL  with  the  EU  List.  This  ensures 
that  identical  ECCNs  on  the  CCL  and  the 
EU  List  will  identify  the  same  item(s). 
From  an  enforcement  or  customs 
perspective,  this  common  niunbering 
system  simplifies  export  controls  for  all 
countries  that  harmonize  to  this  control 
list.  As  a  result  of  this  harmonization 
exercise,  it  was  discovered  that  certain 
differences  exist  between  the  EU  List 
and  the  CCL  and  among  agencies  within 
the  U.S.,  in  terms  of  MTCR  related 
controls.  These  differences 
predominately  exist  in  the  area  of 
technology  and  software  controls.  For 
most  of  the  entries,  the  EU  text  was 
adopted  or  modified  to  ensure  that  it 
comported  to  the  intent  of  the  MTCR 
Annex.  For  those  technology  and 
software  entries  where  differences  could 
not  be  resolved  at  the  interagency  level, 
it  was  agreed  to  maintain  the  control 
text  for  those  entries  as  published  in  the 
March  25  rule,  until  these  differences 
are  resolved. 

To  ensure  that^no  overlap  in  controls 
exists  among  the  regimes  and  that  the 
Wassenaar  Arrangement  list  did  not 
decontrol  items  that  are  currently 
controlled  on  the  MTCR  Annex, 
references  to  certain  missile  technology 


controlled  entries  were  included  and 
clarification  notes  were  added  to  aid  the 
exporter. 

In  addition,  this  rule  will  include 
ECCN  entries  for  those  MTCR  items  that 
are  under  the  lic«ising  authority  of  the 
Department  of  State,  Office  of  Diefense 
Trade  Controls.  Those  items  are 
specifically  listed  on  the  CCL  to  inform 
the  exporter  that  the  corresponding  EU 
hst  entry  for  such  itenfis  are  under  the 
licensingauthority  of  the  Department  of 
State.  Omce  of  Defense  Trade  Controls. 

BXA  is  continuing  a  comprehensive 
review  of  the  Commerce  Control  List 
(CCL)  to  account  for  items  controlled  by 
the  Nuclear  Suppliers  Group  (NSG),  the 
Missile  Techno|pgy  Control  Regime 
(MTCR),  and  the  Australia  Group  (AG) 
and  to  correct  errors  published  on 
March  25, 1996,  and  imavoidably 
reprinted  in  this  version  of  the  CCL  The 
review  will  be  based  in  large  part  upon 
the  comments  received  in  response  to 
the  March  25  rule  and  upon  ongoing 
efforts  to  harmonize  the  CCL  with  the 
EU's  control  Ust. 

Saving  Clause 

This  rule  revises  the  numbering  and 
structure  of  certain  entries  on  the 
Commerce  Control  List.  For  items  under 
such  entries  and  for  April  15, 1998, 
BXA  will  accept  license  applications  for 
items  described  either  by  the  entries  in 
effect  immediately  before  January  15, 
1998  or  the  entries  described  in  this 
rule.  In  addition,  shipments  of  items 
removed  from  eligibility  for  export  or 
reexport  under  a  particular  License 
Exception  authorization  or  the 
designator  NLR'!  as  a  result  of  this 
regulatory  action,  may  continue  to  be 
exported  or  reexported  imder  that 
License  Exception  authorization  or 
designator  until  February  17, 1998. 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.0. 12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  These  collections  has  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0694-0073,  0694-0086,  and  0694-0088. 
This  rule  also  contains  a  new  collection- 
of-information  requirement  subject  to 
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the  PRA  that  hask^ceived  emergency 
approval  under  QMB  control  number 
0694-xxxx.  The  riaw  information 
requirement  and  estimated  public 
burden  hours  include:  recording 
responses  (5  minutes  each);  filing 
responses  (1  minute  each);  and 
transmitting  responses  to  BXA  (10 
minutes  per  expo|rier).  These  estimates 
include  the  time  for  reviewing 
instructions,  searcning  existing  data  ' 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
these  burden  estiilates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  bim]an.  to  OMB  Desk 
Officer.  New  Exeowtive  CMBce  Building. 
Washmgton.  DC  30503. 

3.  This  rule  doeis  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Pracedura  Act  (5  U.S.C. 

■   553)  requiring  notice  of  propowd 
rulemaking,  the  optoortunity  for  public 
participation,  and'i  delayin  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  afhirs  function  of  the  United 
States  (Sec.  5  U.S.q.  553(a)(1)).  Further, 
no  other  law  requjijes  that  a  notice  of 
proposed  rulemakllhg  and  an 
opportimity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  p^Hic  comment  are  not 
required  to  be  giv^  i  for  this  rule  under 
5  U.S.C  or  by  any 'other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  are  not  applicable. 

However,  becai^  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  iii  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 

Accordingly,  th0  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  s^  at  the  earliest 
possible  time  to  pei|nriit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  clo^  February  17, 1998. 
The  Department  wjU  consider  all 
comments  received  ^before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Commients  received  after 
the  end  of  the  comntent  period  will  be 
considered  if  possible,  but  their 
consideration  caiuiqt  be  assured.  The 
Department  will  ndt  accept  public 
comments  accomp^ied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 


business  proprietary  natiue  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  pubUc  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
govenunents  will  not  be  made  available 
for  public  inspection. 

The  piiblic  record  concerning  these 
regulations  will  be  maintained  in  the 
Bxueau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington.  D.C  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  &e  inspection  and 
copying  of  records  at  the  fiadlity  may  be 
obtained  from  Margaret  Comejo.  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

ListofSul^ects 

15  CFR  Part  732 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15CFBPart740 

Administrative  practice  and 
procedure.  Exports.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  742 

Exports.  Foreign  Trade. 

15  CFR  Part  743 

Administrative  practice  and 
procedure.  Expcnts.  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  744 

Exports.  Foreign  Trade.  Reporting  and 
recordkeeping  requirements. 


15  CFR  Part  746 

Embargoes,  Exports.  Foreign  Trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  762 

Administrative  practice  and 
procedure,  Business  and  Industry. 
Exports.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  774 

Exports,  Foreign  Trade. 

Accordingly,  parts  732,  740,  742, 744. 
746,  762,  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730  through  799)  are  amended  as 
follows: 

1.  The  authority  citation  for  parts  732 
and  762  is  revised  to  read  as  follows: 

AudMrity:  50  U.S.C  app.  2401  e(  seq.;  SO 
U.S.C  1701  et  seq.;  E.0. 12924,  59  PR  43437. 
3  CFR.  1994  Comp.,  p.  917;  E.0. 13026.  3 
CFR.  1995  Comp..  p.  228;  Notice  of  August 
15. 1995,  3  CFR,  1995  Comp..  p.  501;  Notice 
of  August  14, 1996,  3  CFR.  1996  Comp.,  p. 
298;  and  Notice  of  August  13. 1997  (62  FR 
43629,  August  15. 1997). 

2.  The  authority  citation  for  part  740 
is  revised  to  read  as  follows: 

Aalkarity:  50  U.S.C  app.  2401  et  seq.:  50 
U.S.C  1701  rt  seq.;  E.a  12924.  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
15, 1995, 3  CFR,  1995  Comp.,  p.  501;  Notice 
of  August  14, 1996,  3  CFR,  1996  Comp.,  p. 
289;  and  Notice  of  August  13. 1997  (62  FR 
43629,  August  15, 1997). 

3.  The  authority  citation  for  part  742 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  18  U.S.C  2510  et  seq.; 
22  U.S.C  3201  et  seq.;  42  U.S.C  2139a;  RO. 
12058, 43  FR  20947,  3  CFR,  1978  Comp.,  p. 
179;  E.0. 12851.  58  FR  33181,  3  CFR.  1993 
Comp.,  p.  608;  EO.  12924.  59  FR  43437.  3 
CFR.  1994  Comp..  p.  917;  B.0. 12938.  59  FR 
59099,  3  CFR,  1995  Comp.,  p.  950;  Notice  of 
August  15. 1995,  3  CFR,  1995  Comp.,  p.  501; 
Notice  of  August  14, 1996,  3  CFR,  1996 
Comp.,  p.  289;  and  Notice  of  August  13, 1997 
(62  FR  43629.  August  15, 1997). 

4-5.  The  authority  citation  for  part 
744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  22  U.S.C.  3201  et  seq.;  42 
U.S.C  2139a;  E.0. 12058.  43  FR  20947.  3 
CFR.  1978  Comp.,  p.  179;  E.O.  12851,  58  FR 
33181,  3  CFR.  1993  Comp.,  p.  608;  E.O. 
12924,  59  FR  43437,  3  CFR.  1994  Comp.,  p. 
915;  E.O.  12938.  59  FR  59099,  3  CFR.  1994 
Comp.,  p.  950;  Notice  of  August  14, 1996,  3 
CFR.  1996  Comp..  p.  298;  and  Notice  of 
August  13. 1997  (62  FR  43629,  August  15, 
1997). 

6.  The  authority  citation  for  part  746 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq;  SO 
U.S.C.  1701  etseq.;  22  U.S.C.  287c:  22  U.S.C 
6004;  E.O.  12918.  59  FR  28205.  3  CFR.  1994 
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Comp..  p.  899;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  Notice  of  August 
14. 1996,  3  CFR,  1996  Comp..  p.  298;  and 
Notice  of  August  13. 1997  (62  FR  43629, 
August  15. 1997). 

7.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Autiiority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.,  10  U.S.C.  720;  10  U.S.C 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  ef  seq.;  22  U.S.C.  6004; 
Sec.  201.  Pub.  L.  104-58. 109  Stat.  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C. 
2139a;  42  U.S.C  6212;  43  U.S.C.  1354;  46 
U.S.C  app.  466c;  50  U.S.C.  app.  5;  E.O. 
12924.  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  Notice  of  August  15. 1995,  3  CFR.  1995 
Comp..  p.  501;  Notice  of  August  14. 1996, 3 
CFR,  1996  Comp.,  p.  298;  and  Notice  of 
August  13, 1997  (62  FR  43629,  August  15, 
1997). 

PART  732— [AMENDED] 

8.  Section  732.4  of  the  EAR  is 
amended  by  adding  a  new  paragraph 
(b)(3)(iv)  to  read  as  follows: 

§  732.4    St»ps  regarding  Ucwiae 
ExoaoUons. 

(3)  •  •  • 

(iv)  If  you  are  exporting  under  License 
Exceptions  GBS.  CIV.  LVS,  CTP.  TSR,  or 
GOV,  you  should  review  §  743.1  of  the 
EAR  to  determine  the  applicability  of 
certain  reporting  requirements. 


PART  74a-{AMENDED] 

9.  Section  740.2  is  amended: 

a.  By  adding  a  new  paragraph  (a)(5); 
and 

b.  By  adding  a  new  paragraph  (c)  to 
read  as  follows: 

17402    RMtrictions  on  all  Ucensa 
ExMpUonaw 

(a)  •  *  • 

(5)  The  item  is  controlled  for  missile 
technology  (MT)  reasons,  except  that  the 
items  described  in  ECCNs  6A008, 
7A001.  7A002,  7A004.  7A101,  7A102, 
7A103.  7A104,  7B001,  7D001,  7D002. 
7D003.  7D101.  7D102,  7E003,  or  7E101. 
may  be  exported  as  part  of  a  manned 
aircraft,  satelUte,  land  vehicle  or  marine 
vehicle  or  in  quantities  appropriate  for 
replacement  parts  for  suth  applications 
imder  §  740.9(a)(2)(ii)  (License 
Exception  TMP  for  kits  consisting  of 
replacement  parts).  §  740.10  (License 
Exception  RPL),  §  740.13  (License 
Exception  TSU),  or  §  740.15(c)  (License 
Exception  AVS  for  equipment  and  spare 
parts  for  permanent  use  on  a  vessel  or 
aircraft). 


(c)  BXA  may  by  informing  the 
exporter,  suspend  or  revoke  any  License 


Exception  in  order  to  comply  with  U.S. 
Wassenaar  obUgations.  In  addition,  BXA 
may  inform  an  exporter,  that  before 
using  any  License  Exception,  a  notice  be 
submitted  with  BXA  concerning  the 
proposed  export. 

10.  Section  740.3  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  740.3    Shipments  of  Umlted  Value  (LVS). 

•        •        •        •        • 

(f)  Reporting  requirements.  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  of  certain 
commodities  under  License  Exception 
LVS. 

11.  Section  740.4  is  revised  to  read  as 
follows: 

S  740.4    Shipments  to  Country  Qroup  B 
countries  (QBS). 

License  Exception  GBS  authorizes 
exports  and  reexports  to  Country  Group 
B  (see  Supplement  No.  1  to  part  740)  of 
those  commodities  controlled  to  the 
ultimate  destination  for  national 
security  reasons  only  and  identified  by 
"GBS— Yes"  on  the  CCL.  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  of  certain  commodities  under 
License  Exception  GBS. 

12.  Section  740.5  is  amended  by 
adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§740.5    CMI  end-users  (CIV). 

*  *  'See  §743.1  of  the  EAR  for 

reporting  requirements  for  exports  of 
certain  commodities  under  License 
Exception  CUV. 

13.  Section  740.6  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

$740.6   Technology  end  eoflware  under 
restriction  (TSR). 

(b)  Reporting  requirements.  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  of  certain 
commodities  imder  License  Exception 
TSR. 

14.  Section  740.7  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§740.7    Computers  (CTP). 

*         *        •         *        • 

(f]  Reporting  requirements.  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  of  certain 
commodities  under  License  Exception 
CTP. 

15.  Section  740.11  is  amended: 

a.  By  revising  paragraph  (a)(2); 

b.  By  revising  paragraph  (b)(2)(iii); 

c.  By  revising  paragraph  (b){2)(iv).  and 

d.  By  adding  a  new  Supplement  No. 
1,  as  follows: 


§  740.1 1    Governments  end  IntemeUonel 
orgenlzatlons  (GOV). 

•        *        •        *        • 

(a)  •  *  •  ^ 

(2)  The  following  items  controlled  for 
national  security  (NS)  reasons  under 
Export  C]ontrol  Classification  Numbers 
(ECCNs)  identified  on  the  Commerce 
Control  List  may  not  be  exported  or 
reexported  under  this  License  Exception 
to  destinations  other  than  Austria, 
Belgiiun,  Canada,  Denmark,  Finland, 
France.  Germany.  Greece.  Ireland.  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  and  the  United 
Kingdom:  ICOOI.  1C012,  5A001.b.9, 
6A001.a.2.a.l.  6A001.a.2.a.2. 
6A001.a.2.a.7.  6A001.a.2.b. 
6A001.a.2.e.l,  6A001.a.2.e.2. 
6A002.a.l.c,  6A008.1.3.,  6B008, 
8A001.b.,  SAOOl.d..  8A002.o.3.b.. 
9A011:  and 

(i)  "Composite"  structtires  or 
laminates  controlled  by  lA002.a., 
having  an  organic  "matrix"  and  made 
firom  materials  listed  imder  ICOIO.C  or 
iCOlO.d.;  and 

(ii)  "Digital"  computers  controlled  by 
4A003.b.  and  having  a  CTP  exceeding 
10,000  MTOPS;  and 

(iii)  "Electronic  assemblies" 
controlled  by  4A003.C.  and  capable  of 
enhancing  performance  by  aggregation 
of  "computing  elements"  so  that  the 
CTP  of  the  aggregation  exceeds  10,000 
MTOPS;  and 

(iv)  Processing  equipment  controlled 
by  6A001.a.2.c.  and  specially  designed 
for  real  time  application  with  towed 
acoustic  hydrophone  arrays;  and 

(v)  Bottom  or  bay  cable  systems 
controlled  by  6A001.a.2.e.3  and  having 
processing  equipment  specially 
designed  for  real  time  application  with 
bottom  or  bay  cable  systems;  and 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001,  specially 
designed  for  the  "development"  or 
"production"  for  items  controlled  by 
4A003.b  or  .c,  as  defined  by  paragraphs 
(a)(2)(ii)  and  (iii)  of  this  section;  and 

(B)  Controlled  by  5D001.a,  specially 
designed  for  items  controlled  by 
5A001.b.9;  and 

(C)  Controlled  by  6D001  for  items 
controlled  by  6A008.1.3  or  6B008;  and 

(D)  Controlled  by  6D003.a;  and 

(E)  Controlled  by  7D003.a  or  7D003.b; 
and 

(F)  Controlled  by  8D001.  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled 
by  SAOOl.b.  SAOOl.d,  or  8A002.o.3.b: 
and 

(G)  Controlled  by  9D001,  specially 
designed  for  the  "development"  of 
equipment  or  "technology"  controlled 
by  9A011, 9E003.a.l,  or  by  9E003.a.3. 
for  items  controlled  by  lA002.a.  as 
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(H)  Controlled 


described  in  pan  j  ;raph  (a)(2)(i)  of  this 
section;  and 


ly9D002for 


"software"  speci  i  lly  designed  for  the 
"production"  of  equipment  controlled 
by9Adll;and    i 

(1)  Controlled  hy  9D004.a  or  .c. 
(b)  '  •  •  I 

(2)  •  '  •  I 

(iii)  (A)  Items  far  official  use  within 
national  territory  by  agencies  of  the  U.S. 
Government.  This  License  Exception  is 
available  for  all  i^ms  consigned  to  and 
for  the  official  usjaj  of  any  agency  of  a 
cooperating  government  within  the 
territory  of  any  cooperating  government, 
except  items  described  in  p»Bgraph  (a) 
to  Supplement  N^  1  of  this  section: 

(B)  Reporting  requirements.  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  jBpcports  of  certain  items 
under  this  paragrfiitah  (b)(2)(iii). 

(iv)  (A)  Diplomdtic  and  consular 
missions  of  a  cooperating  government. 
This  License  Exc^htion  is  available  for 
all  items  consigned  to  and  for  the 
official  use  of  a  diplomatic  or  consular 
mission  of  a  coopj^ting  government 
located  in  any  co^try  in  Country 
Group  B  (see  Supplement  Na  1  to  part 
,  740).  except  items  {described  in 
paragraph  (b)  of  Sikpplement  No.  1  of 
this  section. 

(B)  Reporting  rwfuirements.  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  f  xports  of  certain  items 
under  this  paragraj>h  (b)(2)(iv). 

■    •    •    II  * 

Supplement  No.  1  tef  740.11— AddiUoiul 
Raabictions  on  Use  lof  Liccnae  Exception 
GOV 

(a)  Items  for  officiBl  use  within  national 
territory  by  agencies  of  the  U.S.  Govenunent 
License  Exception  GOV  is  available  for  all 
items  consigned  to  ^d  for  the  oHicial  use  of 
any  agency  of  a  cooperating  government 
within  the  territory  of  any  cooperating 
govenunent,  except: 

(1)  Items  identified!  on  the  Commerce 
Control  List  as  contnilled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria,  Belgium,  Canada,  Denmark, 
Finland,  France,  Geemany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal. 
Spain,  Sweden,  or  th^  United  Kingdom: 
ICOOI,  1C012,  5A00tlLb.9,6A001.a.2.a.l, 
6A001.a.2.a.2, 6A00lla.2.a.7, 6A001.a.2J), 
6A001.a.2.e.l,  6A00iia.2.e.2, 6A002.a.l.c, 
6A008.1.3.,  6B008,  SAOOl.b..  SAOOl.d., 
8A002.o.3.b.,  9A011;  and 
"«    (i)  "Composite"  structures  or  laminates 
controlled  by  lA002,a.,  having  an  organic 
"matrix"  and  made  frpm  materials  listed 
under  iCOlO.c.  or  iQ^lO.d.;  and 

(ii)  "Digital"  compters  controlled  by 
4A003.b.  and  having •  CTP  exceeding  10,000 
MTOPS;  and 

(iii)  "Electronic  as^mblies"  controlled  by 
4A003.C.  and  capablf  lof  enhancing 


performance  by  aggregation  of  "computing 
elements"  so  that  the  CTP  of  the  aggregation 
exceeds  10,000  MTOPS;  and 

(iv)  Processing  equipment  controlled  by 
6A001.a.2.c.  and  specially  designed  for  real 
time  applicatioa  with  towed  acoustic 
hydrophone  arrays;  and 

(v)  Bottom  or  bay^»ble  systems  controlled 
by  6A001.a.2.e.3  and  having  processing 
equipment  specially  designee!  for  real  time 
application  with  bottom  or  bay  cable 
sjrstems; 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001,  specially 
designed  for  the  "development"  or 
"production"  for  items  controlled  by  - 
4A003.b  or  .c.  as  defined  by  paragraphs 
(a)(l)(ii)  and  (iii)  of  this  Supplement;  and 

(B)  Controlled  by  SDOOl.a.  specially 
designed  for  items  controlled  1^  SAOOl.b.9; 
and 

(C)  Controlled  by  6D001  for  items 
controlled  by  eA008.I.3  or  6B008;  and 

(D)  Controlled  by  6D003.a:  and 

(E)  Controlled  by  7D003.a  or  7D003.b;  and 

(F)  Controlled  by  8D001,  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled  by 
8A001.b.  SAOOl.d.  or  8A002.o.3.b;  and 

(G)  Controlled  by  9D001,  specially 
designed  for  the  "development"  of 
equipment  or  "technology"  controlled  by 
9A011, 9E003.a.l.  or  by  9E003.a.3,  for  items 
controlled  by  lA002.a,  as  described  in 
paragraph  (a](l)(i)  of  this  Supplement;  and 

(H)  Controlled  by  9D002  for  "software" 
specially  designed  for  the  "production"  of 
equipment  controlled  by  9A011;  and 

(I)  Controlled  by  9D004.a  or  .c. 

(vii)  "Technology",  as  follows: 

(A)  Controlled  by  SEOOl.a  for  items 
controlled  by  5A001.b.9  or  SDOOl.a:  and 

(B)  Controlled  by  lEOOl  for  items 
controlled  by  lA002.a,  iCOOl.  or  1C102  as 
described  by  paragraph  (a)(l)(i)  of  this 
Supplement;  and 

(C)  Controlled  by  6E001  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.7, 6A001.8.2.b,  6A001.a.2.c, 
6A001.a.2.3,  6A002.a.l.c,  6A008.1.3,  or 
6B008,  as  described  in  paragraph  (aXl)  of 
this  Supplement:  and 

(D)  Controlled  by  6E002  for  the 
"production"  ofequipment  controlled  by 
6A001.a.2.a.l.  6A001.a.2.a.2. 6A001.a.2.a.7. 
6A001.a.2.b,  6A001.a.2.c,  6A001.a.2.3, 
6A002.a.l.c,  6A008.1.3,  or  6B008.  as 
described  in  paragraph  (a)(1)  of  this 
Supplement;  and 

(E)  Controlled  by  8E001  for  items 
controlled  by  SAOOl.b,  SA0O2.o.3.b,  or 
SAOOl.d;  and 

(F)  Controlled  by  9E001  for  items 
controlled  by  9A011,  9D001,  or  9D002;  and 

(G)  Controlled  by  9E002  for  items 
controlled  by  9A011;  and 

(H)  Controlled  by  9E003.a.l;  and 

(1)  Controlled  by  gE003.a.3  for  items 
controlled  by  lA002.a  as  described  in 
paragraph  (a)(1)  of  this  Supplement. 

(2)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and  biological 
warfare  (CB),  or  nuclear  nonprolifisnition 
(NP)  reasons; 


(3)  Regional  stability  items  controlled 
under  Export  Control  Classification  Numbers 
(ECCNs)  6A002,  6A003, 6E001, 6E002, 
7D001.  7E001,  7E002,  and  7E101  as 
described  in  §  742,6(a)(l)  of  the  EAR;  or 

(4)  Encryption  items  controlled  for  EI 
reasons  as  described  in  the  Commerce 
Control  List 

(b)  Diplomatic  and  consular  missions  of  a 
cooperating  government.  License  Exception 
GOV  is  available  for  all  items  consigned  to 
and  for  the  official  use  of  a  diplomatic  or 
consular  mission  of  a  cooperating 
government  located  in  any  country  in 
Country  Group  B  (see  Supplement  No.  1  to 
part  740),  except: 

(1)  Items  identified  on  the  Conunerce 
Control  List  as  controlled  for  national 
security  (NS)  reasons  under  Export  Control 
Classification  Numbers  (ECCNs)  as  follows 
for  export  or  reexport  to  destinations  other 
than  Austria,  Belgium.  Canada,  Denmark, 
Finland,  France,  Germany,  Greece.  Ireland, 
Italy,  Luxembourg,  the  Netherlands,  Portugal. 
Spain,  Sweden,  or  the  United  Kingdom: 
iCOOl,  1C012,  5A001.b.9,  6A001.a.2.a.l. 
6A001.a.2.a.2, 6A001.a.2.a.7, 6A001.a.2.b. 
6A001.a.2.e.l,  6A001.a.2.e.2. 6A002.a.l.c 
6A008.L3.,  6B008,  SAOOl.b.,  SAOOl.d.. 
SA002.o.3.b.,  9A011;  and 

(i)  "Composite"  structures  or  laminates 
controlled  by  lA002.a.,  having  an  organic 
"matrix"  and  made  from  materials  listed 
under  iCOlO.c.  or  iCOlO.d.;  and 

(ii)  "Digital"  computers  controlled  by 
4A003.b.  and  having  a  CTP  exceeding  10,000 
MTOPS;  and 

(iii)  "Electronic  assemblies"  controlled  by 
4A003.C.  and  capable  of  enhancing 
performance  by  aggregation  of  "computing 
elements"  so  that  the  CTP  of  the  aggregation 
exceeds  10,000  MTOPS;  and 

(iv)  Processing  equipment  controlled  by 
6A001.a.2.c.  and  specially  designed  for  real 
time  application  with  towed  acoustic 
hydrophone  arrays;  and 

(v)  Bottom  or  bay  cable  systems  controlled 
by  6A001.a.2.e.3  and  having  processing 
equipment  specially  designed  for  real  time 
application  with  bottom  or  bay  cable 
systems; 

(vi)  "Software",  as  follows: 

(A)  Controlled  by  4D001.  specially 
designed  for  the  "development"  or 
"production"  for  items  controlled  by  4A003 
.b  or  .c,  as  defined  by  paragraphs  (b)(1)  (ii) 
or  (iii)  of  this  Supplement;  and 

(B)  Controlled  by  SDOOl.a,  specially 
designed  for  items  controlled  by  5A001.b.9; 
and 

(C)  Controlled  by  6D001  fbr  items 
controlled  by  6A008.1.3  or  6B00S;  and 

(D)  Controlled  by  6D003.a;  and 

(E)  Controlled  by  7D003.a  or  7D003.b;  and 

(F)  Controlled  by  8D001,  specially 
designed  for  the  "development"  or 
"production"  ofequipment  controlled  by 
SAOOl.b,  SAOOl.d,  or  SA002.o.3.b;  and 

(G)  Controlled  by  9D001.  specially 
designed  for  the  "development"  df 
equipment  or  "technology"  controlled  by 
9A011,  9E003.a.l,  or  by  9E003.a.3,  for  items 
controlled  by  lA002.a,  as  described  in 
paragraph  (b)(l)(i)  of  this  Supplement:  and 

(H)  Controlled  by  9D002  for  "software" 
specially  designed  for  the  production"  of 
equipment  controlled  by  9A01 1 ;  and 
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(I)  Controlled  by  9D004  .a  or  .c. 
(vii)  "Technology",  as  follows: 

(A)  Controlled  by  SEOOl.a  for  items 
controlled  by  5A001.b.9  or  SDOOl.a;  and 

(B)  Controlled  by  lEOOl  for  items 
controlled  by  lA002.a,  ICOOI.  or  1C102  as 
described  by  paragraph  (b)(1)  of  this 
Supplement;  and 

(C)  Controlled  by  6E001  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2. 
6A001.a.2.a.7,  6A001.a.2.b.  6A001.a.2.c, 
6A001.a.2.3, 6A002.a.l.c.  6A008.1.3.  or 
6B008,  as  described  in  paragraph  (b)(1)  of 
this  Supplement;  and 

(D)  Controlled  by  6E002  for  the 
"production"  of  equipment  controlled  by 
6A001.a.2.a.l,  6A001.a.2.a.2. 6A001.a.2.a.7, 
6A001.a.2.b,  6A001.a.2.c,  6A001.a.2.3. 
6A002.a.l.c,  6A008.I.3,  or  6B008,  as 
described  in  paragraph  (b)(1)  of  this 
Supplement;  and 

^)  Controlled  by  8E001  for  items 
controlled  by  BAOOl.b,  8A002.o.3.b,  or 
BAOOl.d;  and 

(F)  Controlled  by  9E001  for  items 
controlled  by  9A011,  9D001,  or  9D002;  and 

(G)  Controlled  by  9E002  for  items 
controlled  by  9A011:  and 

(H)  Controlled  by  9E003.a.l;  and 

(1)  Controlled  by  9E003.a.3  for  items 
controlled  by  1  A()02.a  as  described  in 
paragraph  (b)(l)(i)  of  this  Supplement. 

(2)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and  biological 
warfare  (CB),  or  nuclear  nonproliferation 
(NP)  reasons: 

(3)  Regional  stability  items  controlled 
under  Export  Control  Qassification  Numbers 
(EOCNs)  6A002.  6A003.  6E001.  6E002. 
7D001,  7E001,  7E002,  and  7E101  as 
described  in  §  742.6(a)(1)  of  the  EAR;  or 

(4)  Encryption  items  controlled  for  EI 
reasons  as  described  in  the  Commerce 
Contro)  List 

PART  742— {AMENDED] 

16.  Section  742.6(a)(1)  is  amended: 

a.  By  removing  the  phrase  "6D102 
(only  software  for  development  of  items 
in  6A002.a.l,  a.2,  a.3,  or  .c);"  and 

b.  By  revising  the  phrase  "7E002  (only 
technology  for  the  production  of  inertia! 
navigation  systems,  inertia)  equipment, 
and  specially  designed  components 
therefor  for  civil  aircraft)."  to  read 
"7E002  (only  technology  for  the 
production  of  inertial  navigation 
systems,  inertial  equipment,  and 
specially  designed  components  therefor 
for  civil  aircraft);  7E101  (only 
technology  for  the  use  of  inertial 
navigation  systems,  inertial  equipment, 
and  specially  designed  components  for 
civil  aircraft)." 

17.  Section  742.12  is  amended  by 
revising  paragraph  (a)(3)  and  by 
removing  paragraph  (a)(4)  to  read  as 
follows: 

S  742.1 2    High  partonnanc*  computtrs. 
(a)  •  •  • 


(3)  Exporters  must  keep  accurate 
records  of  each  export  to  countries  not 
included  in  Coimtry  Group  A:l  (see 
Supplement  No.  1  to  part  740  of  the 
EAJ^)  of  a  computer  with  a  ,CTP  greater 
than  4,000  MTOPS.  These  records  must 
be  submitted  semiannually  to  BXA  and 
must  contain  the  information  as 
described  in  §  743.1  of  the  EAR. 
***** 

18.  A  new  part  743  is  added  to  read 
as  follows: 

PART  743-SPECtAL  REPORTING 

Authority:  SO  U.S.C  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.0. 12924,  59  FR  43437. 
3  CFR.  1994  Comp.,  p.  917;  Notice  of  August 
15, 1995.  3  CFR.  1995  Comp.,  p.  501;  Notice 
of  August  14, 1996,  3  CFR,  1996  Comp.,  p. 
289;  and  Notice  of  August  13, 1997  (62  FR 
43629,  August  15, 1997). 


S  743.1 

(a)  Scope.  This  section  outlines 
special  reporting  requirements  for 
exports  of  certain  commodities,  software 
and  technology  controlled  under  the 
Wassenaar  Arrangement.  Such  reports 
must  be  submitted  to  BXA  semiannually 
in  accordance  with  the  provisions  of 
paragraph  (f)  of  this  section,  and  records 
of  all  exports  subject  to  the  reporting 
requirements  of  this  section  must  be 
kept  in  accordance  with  part  762  of  the 
EAR.  This  section  does  not  require 
reports  for  reexports. 

(b)  Requirements.  You  must  submit 
two  (2)  copies  of  each  report  required 
under  the  provisions  of  this  section  and 
maintain  accurate  supporting  records 
(see  §  762.2(b)  of  the  EAR)  for  all 
exports  of  items  specified  in  paragraph 
(c)  of  this  section  under  any  of  the 
following  License  Exceptions 
authorized  by  part  740  of  the  EAR: 
License  Exceptions  GBS,  dV,  TSR,  LVS, 
CTP,  and  GOV.  For  purposes  of  this  part 
743,  "you"  has  the  same  meaning  as 
"U.S.  exporter",  as  defined  in  part  772 
of  the  EAR. 

(c)  Items  for  which  reports  are 
required.  (1)  You  must  submit  reports  to 
BXA  under  the  provisions  of  this 
section  only  for  exports  of  items 
controlled  under  the  following  ECCNs: 

(i)  Category  1: 1A002, 1C007.C  and  .d. 
iCOlO.c  and  .d,  1D002,  lEOOl,  lE002.e, 
and  lE002.f.; 

(ii)  Category  2: 2B001.a  or  .b  (certain 
items  only;  see  Note  to  this  paragraph) 
2B001.f,  2B003,  2D001,  2E001.  and 
2E002; 

Note  to  paragraph  {c){l)(ii):  The  following 
are  not  controlled^or  NP  reasons:  turning 
machines  controlled  by  2B001.a  with  a 
capacity  equal  to  or  less  than  35  mm 
diameter,  bar  machines  (Swisstum),  limited 
to  machining  only  bar  feed  through,  if 
maximum  bar  diameter  is  equal  to  or  less 


than  42  mm  and  there  is  no  capability  of 
mounting  chucks  (machines  may  have 
drilling  and/or  milling  capabilities  for 
machining  parts  with  diameters  less  than  42 
mm);  or  milling  machines  controlled  by 
2B001.b  with  x-axis  travel  greater  than  two 
meters  and  overall  "positioning  acguracy"  on 
the  X-axis  more  (worse)  than  0.030  nun. 
Therefore,  exports  of  such  items  imder 
License  Exception  GOV  are  subject  to 
reporting  requirements. 

(iii)  Categaiy3:3A002.g.2,  3B001.a.2. 
3D001,and3E001; 

(iv)  Category  4: 4A001.a.2  and  .b, 
4A003.b  and  .c  (see  paragraph  (c)(2)  of 
this  section).  4EK)01, 4D003.C  and 
4E001; 

(v)  Category  5:  SAOGl.b.S.  5B001 
(items  specially  designed  for 
SAOOl.b.S).  5D001.a  and  .b.  5E001.a. 
5A002,  5B002,  5D002,  and  SE002; 

(vi)  Categoiy  6: 6A001.a.l.b,  .a.2.c, 
.a.2.d,  and  .a.2.e;  6A002.b,  6A004.C  and 
d.  6A006.g  and  h.  6A008.d,  .h,  and  .k; 
6D001. 6D003.a.  6E001,  and  6E002; 

(vii)  Ca£sgoiy  d:8A001.c;  8A002.b,  .h, 
.j,  .o.3.a,  and  .p;  8D001, 8D002. 8E001, 
and  8E002.a;  and 

(viii)  Category  9:  QBOGl.b,  9D001, 
9DG02. 9D004.a  and  .c.  9E001.  9E002. 
gE003.a.l.  9E003.a.2,  .a.3,  .a.4.  .a.S.  .a.8. 
and  .a.9.  ^ 

(2)  Reports  for  "digital  computere" 
and  "electronic  assembUes"  controlled 
imder  ECCN  4A003.b  and  .c  are 
required  only  for  computera  with  a 
composite  theoretical  performance 
(CTP)  exceeding  4,000  MTOPS  or 
computer  enhancements  thereof  such 
that  the  CTP  exceeds  4;000  MTOPS. 
Records  for  software  controlled  by 
4D001  are  required  for  software 
specially  designed  for  the  development 
or  production  of  computers  having  a 
CTP  exceeding  4,000  MTOPS.  For  the 
calculation  of  CTP,  see  the  Technical 
Note  for  Category  4  in  the  Commerce 
Control  List  (Supplement  No.  2  to  part 
774  of  the  EAR). 

(d)  Country  Exceptions.  You  must 
report  each  export  subject  to  the 
provisions  of  this  section,  except  for 
exports  to  countries  identified  in 
Coimtry  Group  A:l  (see  Supplement  No. 
1  to  part  740  of  the  EAR). 

(e)  formation  that  must  be  included 
in  eac    report.  (1)  Each  report  submitted 
to  BXA  for  items  other  than  those 
identified  in  paragraph  (e)(2)  of  this 
section  must  include  the  following 
information  for  each  export  during  the 
time  periods  specified  in  paragraph  (f) 
of  this  section: 

(i)  Export  Control  Classification 
Niunber  and  paragraph  reference  as 
identified  on  the  Commerce  Control 
List; 

(ii)  Number  of  units  in  the  shipment; 
and 


UMl 
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(iii)  Country  jif  ultimate  destination. 

(2)  Reports  f(^^  "digital  computers" 
and  "electronic  assemblies"  controlled 
under  ECCN  4AD03.b  and  .c  must 
include  the  following  information: 

(i)  Date  of  shipment; 

(ii)  Name  and  address  of  the  end-user 
and  eadi  intenttediate  consignee;   * 

(iii)  CTP  of  each  computer  or 
aggregation  of  (Umputing  elements  in 
shipment;        ! ' 

(iv)  Quantity  ^pped;  and 

(v)  End-use.    I 

(0  Frequency  and  timing  of  reports. 
You  must  submit  reports  subject  to  the 
provisions  of  this  section  semiannually. 
The  reports  must  be  labeled  with  the 
exporting  company's  name  and  address 
at  the  top  of  each  page  and  must  include 
for  each  such  export  all  the  infonnation 
specified  in  paiiagraph  (e)  of  this 
section.  The  reports  shall  cover  exports 
made  during  si^lcmonth  time  periods 
spanning  from  January  1  through  June 
30  and  July  1  through  December  31. 

(1)  The  tirst  report  must  be  submitted 
to  and  received  by  BXA  no  later  than 
August  1, 1998  for  the  partial  reporting 
period  beginning  January  15, 1998  and 
ending  Jime  30,1 1998.  Thereafter, 
reports  are  due  ^cording  to  the 
provisions  of  paragraphs,  (f)(2)  and  (f)(3) 
of  this  section. 

(2)  RepcHls  fop  the  reporting  period 
ending  June  30  itiust  be  submitted  to 
and  received  byi  BXA  no  later  than 
August  1. 

(3)  Reports  fot-^e  reporting  period 
ending  Decembet  31  must  be  submitted 
to  and  received  by  BXA  no  later  than 
February  1. 

(g)  Mailing  a^^i'sss  and  facsimile 
number:  (1)  Tw6j(2)  copies  of  reports 
required  imder  this  section  shall  be 
delivered  to  one  of  the  following 
addresses.  BXA  iijkrill  not  accept  reports 
sent  C.O.D. 


i^  by  U.S.  postal 


(i)  For  delive 
service 

Bureau  of  Export  Aldministration,  U.S. 
Department  of  Commerce.  P.O.  Box  273, 
Attn:  "Wassenaft  Reports".  Washington, 
D.C.  20044 

(ii)  For  courier  deliveries: 

Bureau  of  Export  Amninistration,  U.S. 
Department  of  Gommerce,  Attn: 
"Wassenaar  Reports",  Room  2705, 14th 
Street  and  Pennsylvania  Ave.,  N.W., 
Washington.  D.C  20230 

(2)  Reports  may  also  be  seat  by 
facsimile  to:  (202)  482-3345,  Attn: 
"Wassenaar  Repctrts". 

(h)  Contacts.  General  information 
concerning  the  VMassenaa**  Arrangement 
and  reporting  obiltgations  thereof  is 
available  from  tha  Office  of  Strategic 
Trade  and  Forei^  Policy  Controls,  Tel. 
(202)  482-0092,  Fax:  (202)  482-4094. 


$743.2    [ResMvad] 
PART  744— {AMENDED] 

19.  Section  744.8(b)  is  amended  by 
revising  the  phrase  "7A006,  7A106, 
7A115.  7A994,"  to  read  "7A006, 
7A994". 

PART  74»-{AMENDED] 

20.  Section  746.8(b)(lKii)  is  amended 
by  revising  the  phrase  "6E002, 9A115, 
9A991.a."  to  read  "6Ee02, 9A991.a,". 

PART  782— (AMENDED] 

21.  Section  762.2  is  amended  by 
revising  paragraphs  (b)(35)  and  (b)(36) 
and  by  adding  a  new  paragraph  (b)(37) 
to  read  as  follows: 


S7«2.2 

•         * 


RacoRfi  to  ba  rataifMd. 


(b)*  *  * 

(35)  §  764.5,  Voluntary  self-disclosure; 

(36)  §  766.10.  Subpoenas;  and 

(37)  §  743.1,  Wassenaar  reports. 


PART  774-^AMENDED] 

22.  Supplement  No.  1  to  part  774  is 
revised  to  read  as  follows: 

Supplement  No.  1  to  Part  774 — the 
Commerce  Control  List 

Category  0-^udear  Materials,  Facilities, 
and  Equipment  (and  Ntiscellaneous  Items] 

A.  Systems,  Equipment  and  Components 

OA001    "Nuclear  reaolora",  i  A,  meters 
capable  of  operation  so  a*  to  maintata  a 
controlled,  self-sustaining  fission  chain 
reaction,  snd  equipatent  and  components 
specially  deelgnsd  or  preperad  for  use  In 
connection  with  a  "nudeer  rsactor". 
Including  (see  List  of  nems  ControHsd). 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  OAOOl  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:N/A 
CBS:  N/A 

aV:  N/A 

List  of  Items  Controlled  . 

Unit:  N/A. 

Related  Controls:  N/A 

Related  Definitions:  W  A 

Items:  a.  Pressure  vessels,  i.e.  metal  vessels 

as  complete  units  or  X  parts  therefor,  which 

are  specially  designed  or  prepared  to  contain 

the  core  of  a  "nuclear  reactor"  and  are 

capable  of  withstanding  the  operating 

pressure  of  the  primary  coolant,  including 

the  top  plate  for  a  reactor  pressure  vessel; 

b.  Fuel  element  handling  equipment, 
including  reactor  fuel  charging  and 
discharging  machines; 

e.  Control  rods  specially  designed  or 
prepared  for  the  control  of  the  reaction  rate 


in  a  "nuclear  reactor",  including  the  neutron 
absorbing  part  and  the  supfKJrt  or  suspension 
structures  therefore,  and  control  rod  guide 
tubes; 

d.  Electronic  controls  for  controlling  the 
power  levels  in  "nuclear  reactors",  including 
reactor  control  rod  drive  mechanisms  and 
radiation  detection  and  measuring 
insti\mients  to  determine  neutron  flux  levels; 

e.  Pressure  tubes  specially  designed  or 
prepared  to  contain  hiel  elements  and  the 
primary  coolant  in  a  "nuclear  reactor"  at  an 
operating  pressure  in  excess  of  5.1  MPa; 

t  Tubes  or  assemblies  of  tubes,  made  fixim 
zirconium  metal  or  alloy  in  which  the  ratio 
of  hafniimi  to  zirconium  is  less  than  1:500 
parts  by  weight,  specially  designed  or 
prepared  for  use  in  a  "nuclear  reactor"; 

g.  Coolant  pumps  specially  designed  or 
prepared  for  circulating  the  primary  coolant 
of  "nuclear  reactors"; 

h.  Internal  components  specially  designed 
or  prepared  for  the  operation  of  a  "nuclear 
reactor",  including  core  support  structures, 
thermal  shields,  bafiles,  core  gnd  plates  and 
diffuser  plates; 

i.  Heat  exchangers. 

0A002    Powsr  gsnersting  or  propuWon 
equipment  epedally  designed  for  use  with 
spece,  merlne  or  mobile  "nudeer  reactors". 
(Theee  Items  srs  subject  to  the  export 
licensing  suthorlty  of  ths  U.S.  Dspsrtment 
of  Stale,  Office  of  Defense  Trsde  Controls. 
See  22  CFR  part  121.) 

0A018    Itemaonthelnlemational 
Munitions  Ust 

Lkenae  Requirements 

Reason  for  Control:  NS,  RS,  AT,  UN   - 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Colimin  1 

RS  applies  to  OAOlS.c RS  Colunm  2 

AT  applies  to  entire  entry  AT  Column  1 

UN  applies  to  entire  entry  Rwanda 

License  Exertions 

LVS:  S5000  for  OAOlS.a  and  b;  $3000  for 
OAOlS.c;  $1500  for  OAOlS.d  through  .f;  SO 
for  entire  entry  for  Rwanda 

GBS:  N/A 

CIV:  N/A 

List  of  Items  Controlled 

Unit:  0A018.a,  .b,  and  .c  in  S  value;  OAOlS.d. 

■e,  and  .f  in  number. 
Related  Controls:  N/A 
Related  Definitions:  N/A 
hems:  a.  Power  controlled  searchlights  and 
control  imits  therefor,  designed  for  military 
use,  and  equipment  mounting  such  units; 
and  specially  designed  parts  and  accessories 
therefor; 

b.  Construction  equipment  built  to  military 
specifications,  specially  designed  for 
airborne  transport;  and  specially  designed 
parts  and  accessaries  therefor; 

c.  Specially  designed  components  and 
parts  for  ammunition,  except  cartridge  cases, 
powder  bags,  bullets,  jaclcets,  cores,  shells, 
projectiles,  boosters,  fuses  and  components, 
primers,  and  other  detonating  devices  and 
ammunition  belting  and  linldng  machines 
(all  of  which  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department  of 
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States  OfBce  of  Defense  Trade  Controls.  (See 
22  CFR  parts  120  through  130.) 

d.  Bayonets; 

e.  Muzzle-loading  (black  powder)  firearms; 

Note:  Antique  small  arms  dating  prior  to 
1890  and  their  reproductions  are  not 
controlled  by  this  ECCN  0A018. 

f.  Military  helmets,  except: 

f.l.  Cooventional  steel  helmets  other  than 
those  described  by  0A018.f.2  of  this  entry. 

f.2.  Helmets,  made  of  any  material, 
equipped  with  commimications  hardware, 
optional  sights,  slewing  devices  or 
mechanisms  to  protect  against  thermal  flash 
or  lasers. 

Note:  Helmets  described  in  0A018.f.l  are 
controlled  by  0A988.  Helmets  described  in 
OAOlS.f  2  are  controlled  by  the  U.S. 
Department  of  State.  Office  of  Defense  Trade 
Controls  (See  22  CFR  part  121,  Category  X). 


by 
l.ifjnnM  Renuirenwnits 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  S  value 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0A982    Saps;  thumbcuffs,  leg  Irons, 
shackles,  and  handcuffs;  straight  Jackets, 
plastic  handcuffs,  machetes,  conventional 
steel  military  helmets,  police  helmets  and 
shields;  and  parts  and  accessories,  n.e.s. 

License  Requirements 

Beason  for  Control:  CC.  UN 

ContTol(s)  Country  Chart 

CC  applies  to  entire  entry      CC  Column  1 

except  machetes. 
UN  applies  to  machetes  ...    Rwanda 

License  Exceptions 

LVS:  N/A 

CBS:  N/A 

dV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Belated  Controls:  N/A 

Belated  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading 

0A983    Specially  designed  implements  of 
torture  and  thumbscrews;  and  parts  and 
accessories,  n.e.s. 

License  Requirements 

Beason  for  Control:  CC 
Control(s):  CC  applies  to  entire  entry.  A 
license  is  required  for  ALL  destinations, 

Xdless  of  end-use.  Accordingly,  a 
nn  specific  to  this  control  does  not 
appear  on  the  Commerce  Country  Chart. 
(See  part  742  of  the  EAR  for  additional 
information.) 


License  Excepdons 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  $  value 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0A984    Shotguns,  barrel  length  IS  inches 
(4S.72  em)  inches  or  over,  buckshot 
shotgun  shells;  except  equipment  used 
exdushMly  to  treat  or  tranquHIze  animals, 
and  except  arms  designed  solety  for  signal, 
flare,  or  saluting  use;  artd  parts,  n.e.s. 

License  Requirements 

Beason  for  Control:  OC,  UN 

ContTol(s)  Country  Chart 

CC  applies  to  shotguns  OC  Column  1 

with  a  barrel  length 
over  18  in.  (45.72  cm) 
but  less  than  24  in. 
(60.96  cm)  or  buckshot 
shotgun  shells  con- 
trolled by  this  entry,  re- 
gardless of  end-user. 

CC  applies  to  shotguns  OC  Column  2 

with  a  barrel  lei^th 
greater  than  or  equal  to 
24  in.  (60.96  cm),  re- 
gardless of  end-user. 

CC  applies  to  shotguns  CC  Column  3 

with  a  barrel  length 
greater  than  or  equal  to    ■ 
24  in.  (60.96  cm)  if  for 
sale  or  resale  to  police 
or  law  enforcement. 

UN  applies  to  entire  entry     Rwanda 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Belated  Controls:  This  entry  does  not  control 
shotguns  with  a  barrel  length  of  less  than 
18  inches  (45.72  cm).  (See  22  CFR  part 
121.)  These  items  are  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 

Belated  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the^ECCN  heading 

0A985    Optical  sighting  devices  for 
firearms  (ir«cludlng  shotguns  controlled  by 
0A984);  discharge  type  arms  (for  example, 
stun  guns,  shock  batons,  electric  cattle 
prods.  Immobilization  guns  and  projectiles, 
etc.)  except  equipment  used  exclusWely  to 
treat  or  tranquliize  animals,  and  except 
arms  designed  solely  for  signal,  flare,  or 
saluting  use;  and  parts,  n.e.s. 

License  Requirements 

Beason  for  Control:  OC,  UN 


Contrails) 

OC  applies  to  entire  entry 
UN  applies  to  entire  entry 


Country  Chart 

CC  Column  1 
Rwanda 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0A986    Shotgun  sheNs,  except  buckshot 
shotgun  shells,  and  parts. 

IiiiiMwy  Requirements 

Beason  for  Control:  UN 

Control(s):  UN  applies  to  entire  entry.  A 
license  is  required  for  items  controlled  by 
this  entry  to  Cuba,  Libya,  North  Korea  anid 
Rwanda.  The  Commerce  Country  Chart  is 
not  designed  to  determine  licensing 
requirements  for  this  entry.  See  part  746  of 
the  EAR  for  additional  information 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Belated  Controls:  N/A 

Belated  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0AM8    ConventkMial  military  slsei  helmets 
as  described  by  0A018.f.1;  and  machetes. 

License  Requirements 

Beason  for  Control:  UN 

Control(s):  UN  applies  to  entire  entry.  A 
license  is  required  for  items  controlled  by 
this  entry  to  Cuba,  Libya,  North  Korea  and 
Rwanda.  The  Conunerce  Country  Chart  is 
not  designed  to  determine  licensing 
requirements  for  this  entry.  See  part  746  of 
the  EAR  for  additional  information 
Note:  Exports  from  the  U.S.  and 

transhipments  to  Iran  must  be  licensed  by 

the  Department  of  Treasury,  Office  of  Foreign 

Assets  Control.  (See  S  746.7  of  the  EAR  for 

additional  information  on  this  requirement) 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Belated  Controls:  N/A 

Belated  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading  - 

B.  Test,  Inspection  and  Production 
Equipment 

0B001    Plant  for  the  separation  of  isotopes 
of  "natural  uranium"  and  "depleted 
uranium",  "special  fissile  materials"  and 
"other  fissile  materials",  and  specially 
designed  or  prepared  equipment  artd 
components  therefor,  as  follows  (see  List  of 
Items  Controlied). 

License  Requirements 

Beason  for  Control: 


UMl 
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Control(s):  Items  described  in  OBOOl  are 
subject  to  the  export  licensing  authority  of 
ihe  Nuclear  Rogulatory  Conunission  (see  10 
CTR  part  110). 

Lioenae  Exceptiq^ 


iMlMmets 
nachat**. 


LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  lions  Coiiiolled 

Unit:  N/A  ji 

Related  Control^i^/A 

Related  DefinitidAs:  N/A 

Items:  a.  Plant  specially  designed  for 
separating  isotopes  of  "natural  uranium" 
and  "depleted  \iranium",  "special  fissile 
materials"  and  ^other  fissile  materials",  as 
iblloMcs:  !  I 

a.1.  Gaseous  diffusion  separation  plant: 
a.2.  Gas  centrifuge  separation  plant; 
a.3.  Aerodynamic  separation  plant: 
a.4.  Chemical  ^jichange  separation  plant: 
a.5.  Ion-exchange  separation  plant; 
a.6.  Atomic  vapor  "laser"  isotopic 

separation  plant; 
a.7.  Molecular  !'laser"  isotopic  separation 

plant:  I  »-       »~ 

a.8.  Plasma  separation  plant; 

a.9.  Electro  ma^etic  separation  plant; 

b.  Equipment  and  components,  specially 
designed  or  prepared  for  gaseous  diffusion 
separation  process  as  follows: 

b.l.  Bellow  valves  made  of  or  protected  by 
materials  resistant  to  UF6  (e.g.,  aluminum, 
aluminum  alloys,  nickel  or  alloy  containing 
60  weight  percent  or  more  nickel),  with  a 
diameter  of  40  nun  to  1500  mm; 

b.2.a.  Compressors  (positive  displacement, 
centrifugal  and  axial  flowtypes)  or  gas 
blowers  with  a  suic^ion  volume  capacity  of  1 
mVmin  or  more  df|UF6,  and  discharge 
pressure  up  to  66ej7  kPa,  made  of  or 
protected  by  materials  resistant  to  \Wt,  (e.g. 
aluminum,  aluminum  alloys,  nickel  or  alloy 
containing  60  weight  percent  or  more  nickel): 

b.2.b,  Rotary  shaft  seals  for  compressors  or 
blowers  specified  in  0B001.b.2.a.  and 
designed  for  a  buffer  gas  in-leakage  rate  of 
less  than  1,000  crtVmin.; 

b.3.  Gaseous  dilfUsion  barriers  made  of 
porous  metallic,  polymer  or  ceramic 
materials  resistant  to  corrosion  by  UFe  with 
a  pore  size  of  10  tolOO  nm,  a  thickness  of 
5  mm  or  less,  and,  for  tubular  forms,  a 
diameter  of  25  mm  or  less; 

b.4.  Gaseous  diffiiser  housings  made  of  or 
protected  by  materials  resistant  to  corrosion 
by  UFs;  1 1 

b.5.  Heat  exchauers  made  of  aluminum, 
copper,  nickel,  or  ajloys  containing  more 
than  60  weight  percent  nickel,  or 
combinations  of  tliese  metals  as  clad  tubes, 
designed  to  operatd  at  sub-atmospheric 
pressure  with  a  leak  rate  that  limits  the 
pressure  rise  to  leas  than  10  Pa  per  hour 
under  a  pressure  differential  of  100  kPa; 

c.  Equipment  anid  components,  specially 
designed  or  prepaitfd  for  gas  centrifuge 
separation  process^  las  follows: 
c.l.  Gas  centrifii^: 

C.2.  Complete  rottor  assemblies  consisting 
of  one  or  more  roto»  tube  cylinders: 

C.3.  Rotor  tube  cylinders  with  a  thickness 
of  12  mm  or  less,  a  diameter  of  between  75 
nun  and  400  mm,  made  from  any  of  the 
following  high  strength-to-density  ratio 
materials: 


c.3.a.  Maraging  steel  capable  of  an  ultimate 
tensile  strength  of  2,050  MPa  or  more; 

c.3.b.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa  or  more; 
or 

c3.c.  "Fibrous  or  filamentary  materials" 
with  a  "specific  modulus"  of  more  than  3.18 
X 10*  m  and  a  "specific  tensile  strength" 
greater  than  76.2  x  10^  m; 

c4.  Magnetic  suspension  bearings 
consisting  of  an  annular  magnet  suspended 
within  a  housing  made  of  UFe  resistant 
materials  (e.g.  aluminum,  aluminum  alloys, 
nickel  or  alloy  containing  60  weight  percent 
or  more  nickel)  containing  a  damping 
medium  and  having  the  magnet  coupling 
with  a  pole  piece  or  second  magnet  fitted  to 
the  top  cap  of  the  rotor: 

C.5.  Specially  prepared  bearings 
comprising  a  pivot-cup  assembly  mounted  on 
a  damper, 

c.6.  Rings  or  bellows  with  a  wall  thickness 
of  3  mm  or  less  and  a  diameter  of  between 
75  mm  and  400  mm  and  designed  to  give 
local  support  to  a  rotor  tube  or  to  join  a 
number  together,  made  from  any  of  the 
following  high  strength-to-density  ratio 
materials; 

c.6.a.  Maraging  steel  capable  of  an  ultimate 
tensile  strength  of  2050  MPa  or  more; 

c.6.b.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa  or  more; 
or 
'     C.6.C  "Fibrous  or  filamentary  materials" 
with  a  "specific  modulus"  of  more  than  3.18 
X  10*  m  and  a  "specific  tensile  strength" 
greater  than  76.2  x  10'  m;". 

c.7.  Baffles  of  between  75  nun  and  400  mm 
diameter  for  mounting  inside  a  rotor  tube, 
made  bora  any  of  the  following  high 
strength-to-density  ratio  matemils: 

c.7.a.  Maraging  steel  capable  of  an  ultimate 
tensile  strength  of  2050  MPa  or  more; 

c.7.b.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa  or  more; 
or 

C.7.C.  "Fibrous  or  filamentary  materials" 
with  a  "specific  modulus"  of  more  than  3.18 
X  10*  m  and  a  "specific  tensile  strength" 
greater  than  76.2  x  10'  m;". 

C.8.  Top  and  bottom  caps  of  between  75 
mm  and  400  mm  diameter  to  fit  the  ends  of 
a  rotor  tube,  made  from  any  of  the  following 
high  strength-to-density  ratio  materials: 

c.8.a.  Maraging  steel  capable  of  an  ultimate 
tensile  strength  of  2050  MPa  or  more;  or 
c.8.b.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa  or  more; 

C.8.C.  "Fibrous  or  filamentary  materials" 
with  a  "specific  modulus"  of  more  than  3.18 
x  10*  m  and  a  "specific  tensile  strength" 
greater  than  76.2  x  10'  m. 

C.9.  Molecular  pumps  comprised  of 
cylinders  having  internally  machined  or 
extruded  helical  grooves  and  internally 
machined  bores; 

clO.  Ring-shaped  motor  stators  for 
multiphase  AC  hysteresis  (or  reluctance) 
motors  for  synchronous  operation  within  a 
vacuum  in  the  frequency  range  of  600  to 
2,000  Hz  and  a  power  range  of  50  to  1,000 
Volt-Amps; 

ell.  Frequency  changers  (converters  or 
inverters)  specially  designed  or  prepared  to 
supply  motor  stators  for  gas  centrifuge 
enrichment,  having  all  of  the  following 


characteristics,  and  specially  designed 
components  therefor 

ell. a.  Multiphase  output  of  600  to  2000 
Hz; 
cll.b.  Frequency  control  better  than  0.1%; 
cll.c.  Harmonic  distortion  of  less  than 
2%:  and 
cll.d.  An  efficiency  greater  than  80%: 
C.12.  Centrifuge  housing/recipients  to 
contain  the  rotor  tube  assembly  of  a  gas 
centrifuge,  consisting  of  a  rigid  cylinder  of 
wall  thickness  up  to  30  mm  with  precision 
machined  ends  and  made  of  or  protected  by 
UF6  resistant  materials; 

C.13.  Scoops  consisting  of  tubes  of  up  to  12 
mm  internal  diameter  for  the  extraction  of 
UF«  gas  from  within  a  centrifuge  rotor  tube 
by  a  Pilot  tube  action,  made  of  or  protected 
by  UF«  resistant  materials; 

d.  Equipment  and  components,  specially 
designed  or  prepared  for  aerodynamic 
separation  process,  as  follows: 

d.l.  Separation  nozzles  consisting  of  slit- 
shaped,  curved  channels  having  a  radius  of 
curvature  less  than  1  mm  and  having  a  knife- 
edge  contained  within  the  nozzle  which 
separates  the  gas  flowing  through  the  nozzle 
into  two  streams; 

d.2.  Tangential  inlet  flow-driven 
cylindrical  or  conical  tubes  (vortex  tubes), 
made  of  or  protected  by  UF«  resistant 
materials  with  a  diameter  of  between  0.5  cm 
and  4  cm  and  a  length  to  diameter  ratio  of 
20:1  or  less  and  with  one  or  more  tangential 
inlets; 

d.3.  Compressors  (positive  displacement, 
centrifugal  and  axial  flow  types)  or  gas 
blowers  with  a  suction  volume  capacity  of  2 
m'/min,  made  of  or  protected  by  materials 
resistant  to  UFe  (e.g.,  aluminum,  aluminum 
alloys,  nickel  or  alloy  containing  60  weight 
percent  or  more  nickel),  and  rotary  shaft  seals 
therefor: 

d.4.  Aerodynamic  separation  element 
housings,  made  of  or  protected  by  materials 
resistant  to  UF«  to  contain  vortex  tubes  or 
separation  nozzles: 

d.5.  Heat  exchangers  made  of  aluminum, 
copper,  nickel,  or  alloy  containing  more  than 
60  weight  percent  nickel,  or  combinations  of 
these  metals  as  clad  tubes,  designed  to 
operate  at  pressures  of  600  kPa  or  less; 

d.6.  Bellows  valves  made  of  or  protected  by 
UF6  resistant  materials  with  a  diameter  of  40 
to  1500  mm; 

d.7.  Process  systems  for  separating  UF6 
bom  carrier  gas  (hydrogen  or  helium)  to  1 
ppm  UFe  content  or  less,  including: 

d.7.a.  Cryogenic  heat  exchangers  and 
cryoseparators  capable  of  temperatures  of 
-120° Cor  less; 

d.7.b.  Cryogenic  refrigeration  units  capable 
of  temperatures  of  - 120°  C  or  less; 

d.7.c.  Separation  nozzle  or  vortex  tube 
units  for  the  separation  of  UP*  from  carrier 
gas; 

d.7.d.  UF6  cold  traps  capable  of 
temperatures  of  -  20"  C  or  less; 

e.  Equipment  and  components,  specially 
designed  or  prepared  for  chemical  exchange 
separation  process,  as  follows: 

e.l.  Fast-exchange  liquid-liquid  centrifugal 
contactors  with  stage  residence  time  of  30 
seconds  or  less  and  resistant  to  concentrated 
hydrochloric  acid  (e.g.,  made  of  or  lined  with 
suitable  plastic  materials  such  as 
fluorocarbon  polymers  or  lined  mth  glass);  ' 
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e.2.  Fast-exchange  liquid-liquid  pulse 
columns  with  stage  residence  time  of  30 
seconds  or  less  and  resistant  to  concentrated 
hydrochloric  acid  (e.g.,  made  of  or  lined  with 
suitable  plastic  materials  such  as 
fluorocarbon  polymers  or  lined  with  glass); 

e.3.  Electrochemical  reduction  cells 
designed  to  reduce  uranium  from  one 
valence  state  to  another, 

e.4.  Electrochemical  reduction  cells  feed 
equipment  to  take  U  ^  *  from  the  organic 
stream  and,  for  those  parts  in  contact  with 
the  process  stream,  made  of  or  protected  by 
suitable  materials  (e.g.,  glass,  fluorocarbon 
polymers,  polyphenyl  sulphate,  polyether 
sulfone  and  resin-impregnated  graphite): 

e.5.  Feed  preparation  systems  for 
producing  high  purity  uranium  chloride 
solution  consisting  of  dissolution,  solvent 
extraction  and/or  ion  exchange  equipment 
for  purification  and  electrolytic  cells  for 
reducing  the  uraniimi  U  **  or  U  **  to  U  **; 

e.6.  Uranium  oxidation  systems  for 
oxidation  of  U  *' to  U  *  «; 

f.  Equipment  and  components,  specially 
designed  or  prepared  for  ion-exchange 
separation  process,  as  follows: 

f.l.  Fast  reacting  ion-exchange  resins, 
pellicular  or  porous  macro-reticulated  resins 
in  which  the  active  chemical  exchange 
groups  are  limited  to  a  coating  on  the  surface 
of  an  inactive  porous  support  structure,  and 
other  composite  structures  in  any  suitable 
form,  including  particles  or  fibers,  %vith 
diameters  of  0.2  mm  or  less,  resistant  to 
concentrated  hydrochloric  acid  and  designed 
to  have  an  exchange  rate  half-time  of  less 
than  10  seconds  and  capable  of  operating  at 
temperatures  in  the  range  of  100°  C  to  200° 
C; 

£2.  Ion  exchange  colimins  (cylindrical) 
with  a  diameter  greater  than  1000  mm,  made 
of  or  protected  by  materials  resistant  to 
concentrated  hydrochloric  acid  (e.g., 
titanium  or  fluorocarbon  plastics)  and 
capable  of  operating  at  temperatures  in  the 
range  of  100°  C  to  200°  C  and  pressures  above 
0.7  MPa; 

l3.  Ion  exchange  reflux  systems  (chemical 
or  electrochemical  oxidation  or  reduction 
systems)  for  regeneration  of  the  chemical 
reducing  or  oxidizing  agents  used  in  ion 
exchange  enrichment  cascades; 

g.  Equipment  and  components,  specially 
designed  or  prepared  for  atomic  vapor 
"laser"  isotopic  separation  process,  as 
follows: 

g.1.  High  power  electron  beam  guns  with 
total  powOT  of  more  than  50  kW  and  strip  or 
scaiming  electron  beam  guns  with  a 
delivered  power  of  more  than  2.5  kW/cm  for 
use  in  uranium  vaporization  systems; 

g.2.  Trough  shaped  crucibles  and  cooling 
equipment  made  of  or  protected  by  materials 
resistant  to  heat  and  corrosion  of  molten 
uranium  or  uranium  alloy's  (e.g.,  tantalimi, 
yttria-coated  graphite,  graphite  coated  with 
other  rare  earth  oxides  or  mixttires  thereof); 

N.B:  See  also  2A225. 

g.3.  Product  and  tails  collector  systems 
made  of  ar  lined  vtith  materials  resistant  to 
the  heat  and  corrosion  of  uranium  vapor, 
such  as  yttria-coated  graphite  or  tantalum; 

g.4.  Separator  module  housings 
(cylindrical  or  rectangular  vessels)  for 
containing  the  uranium  metal  vapor  source. 


the  electron  beam  gun  and  the  product  and 
tails  collectors; 

g.5.  "Lasers"  or  "laser"  systems  for  the 
separation  of  uranium  isotopes  with  a 
spectnmi  frequency  stabilizer  for  operation 
over  extended  jieriods  of  time; 

N.B.:  See  also  6A00S  and  6A205. 

h.  Equipment  and  components,  specially 
designed  or  prepared  for  molecular  "laser" 
isotopic  separation  process,  as  follows: 

h.l.  Supersonic  expansion  nozzles  for 
cooling  mixtures  of  UFa  and  carrier  gas  to 
150  K  or  less  and  made  fronp  UFt  resis^t 
materials; 

h.2.  Uranium  fluoride  (UFj)  product 
collectors  consisting  of  filter,  impact,  or 
cyclone-type  collectors  or  combinations 
thereof,  and  made  of  UFj/UFa  resistant 
materials  (e.g.  aluminum,  aluminum  alloys, 
nickel  or  alloys  containing  60  weight  percent 
^f  nickel  and  UF6  resistant  fully  fluorinated 
hydrocarbon  polymers); 

h.3.  Equipment  for  fluorinating  UFs  to  VFt; 

h.4.  Compressors  made  of  or  protected  by 
materials  resistant  to  UFe  (e.g.,  aluminum, 
aluminum  alloys,  nickel  or  alloy  containing 
60  weight  percent  or  more  nickel),  and  rotary 
shaft  seals  therefor, 

h.5.  Process  systems  for  separating  UFe 
from  carrier  gas  (e.g.,  nitrogen  or  argon) 
including: 

h.5.a.  Cryogenic  heat  exchangers  and 
cryoseparators  capable  of  temperatures  of 
- 120  °C  or  less; 

h.5.b.  Cryogenic  refrigeration  units  capable 
of  temperatures  of  - 120  °C  or  less; 

h.5.c.  UF6  cold  traps  capable  of 
temperatures  of  -  20  °C  or  less; 

h.6.  "Lasers"  or  ^'laser"  systems  for  the 
separation  of  uranium  isotopes  with  a 
spectrum  frequency  stabilizer  for  operation 
over  extended  periods  of  time; 

N.B.:  See  also  6A005  and  6A205. 

i.  Equipment  and  components,  specially 
designed  or  prepared  for  plasma  separation 
process,  as  follows: 

i.l.  Product  and  tails  collectors  made  of  or 
protected  by  materials  resistant  to  the  heat 
and  corrosion  of  uranium  vapor  such  as 
yttria-coated  graphite  or  tantalum; 

i.2.  Radio  frequency  ion  excitation  coils  for 
frequencies  of  more  than  100  kHz  and 
capable  of  handling  more  than  40  kW  mean 
power, 

i.3.  Microwave  power  sources  and 
antennae  for  producing  or  accelerating  ions, 
with  an  output  frequency  greater  than  30 
GHz  and  mean  power  output  greater  than.  50 
kW; 

i.4.  Uranium  plasma  generation  systems; 

i.5.  Liquid  uranium  metal  handling 
systems  consisting  of  crucibles,  made  of  or 
protected  by  suitable  corrosion  and  heat 
resistant  materials  (e.g.,  tantalum,  yttria- 
coated  graphite,  graphite  coated  with  other 
rare  earth  oxides  or  mixtures  thereof),  and 
cooling  equipment  for  the  crucibles; 

N.B.:  See  also  2A225. 

i.6.  Separator  module  housings 
(cylindrical)  for  containing  the  uranium 
plasma  source,  radio-frequency  drive  coil 
and  the  product  and  tails  collectors  and 
made  of  a  suitable  non-magnetic  material 
(e.g.  stainless  steel); 

j.  Equipment  and  components,  specially 
designed  or  prepared  for  electromagnetic 
separation  process,  as  follows: 


j.l.  Ion  sources,  single  or  multiple, 
consisting  of  a  vapor  source,  ionizer,  and 
beam  accelerator  made  of  suitable  materials 
(e.g.,  graphite,  stainless  steel,  or  copper)  and 
capable  of  providing  a  total  ion  beam  current 
of  50  mA  or  greater; 

j.2.  Ion  collector  plates  for  collection  of 
enriched  or  depleted  uranium  ion  beams, 
consisting  of  two  or  more  slits  and  pockets 
and  made  of  suitable  non-magnetic  materials 
(e.g.,  graphite  or  stainless  steel); 

j.3.  Vacuum  housings  for  uranium 
electromagnetic  separators  made  of  non- 
magnetic materials  (e.g.  graphite  or  stainless 
steel)  and  designed  to  operate  at  pressures  of  ■ 
0.1  Pa  or  lower, 

j.4.  Magnet  pole  pieces  with  a  diameter 
greater  than  2  m;- 

i.5.  High  voltage  power  supplies  for  ion 
sources,  having  all  of  the  following 
characteristics: 

j.5.a.  Capable  of  continuous  operation: 

j.5.b.  Output  voltage  of  20.000  V  or  greater; 

J.5.C.  Output  current  of  1  A  or  greater, 

i.5.d.  Voltage  regulation  of  better  than 
0.01%  over  a  period  of  8  hours: 

N.B.:  See  also  3A227. 

j.S.  Magnet  power  supplies  (high  power, 
direct  current)  having  all  of  the  following 
characteristics: 

j.6.a.  Capable  of  continuous  operation  with 
a  current  output  of  500  A  or  greater  at  a 
voltage  of  100  V  or  greater; 

j.6.b.  Current  or  voltage  regulation  better 
than  0.01  %  over  a  period  of  8  hours. 

N.B.:  See  also  3A226. 

0B002    Specially  dMignMl  or  praparad 
auxiliary  syalains,  aquipinaitt  and 
componants,  aa  foNomrak  (aaa  Uat  of  ham* 
Controlla<^teflaotopaaapfatlon  plant 
spedtlad  In  0B001.  mada  of  or  protactad  by 
UF6  raaisiant  matarMa. 

UcenM  Requinmants 

Reason  for  Control: 

Control(s):  Items  described  in  0B002  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

Lioeim  Exceptions 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Feed  autoclaves,  ovens  or  systems 

used  for  passing  UFt  to  the  enrichment 

process; 

b.  Desublimers  or  cold  traps,  used  to 
remove  UFt  from  the  enrichment  process  (0^ 
subsequent  transfer  upon  heating: 

c.  Product  and  tails  stations  for  transferring 
UF6  into  containers; 

d.  Liquefaction  at  solidification  stations 
used  to  remove  UFe  from  the  enrichment 
process  by  compressing  and  converting  UPt 
to  a  liquid  or  solid  form; 

e.  Piping  systems  and  header  systems 
specially  designed  fbr  handling  UFt  %^thin 
gaseous  diffusion,  centrifuge  or  aerodynamic 
cascades  made  of  or  protected  by  UF6 
resistant  materials; 
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£l.  Vacuum  manifolds  or  vacuum  headers 
having  a  suction  capacity  of  5  m Vminute  or 
more;  or 

£2.  Vacuum  ^umps  specially  designed  for 
use  in  llFe  beari^ig  atmospheres; 

g.  UFe  mass  s|iectrometers/ion  sources 
specially  designed  or  prepared  for  taking  oa- 
line  samples  of  fted,  product  or  tails  from 
UF«  gas  streams  and  having  all  of  the 
following  characteristics: 

g.1.  Unit  resolution  iat  mass  of  more  than 
320  amu;  ^ 

g.2.  Ion  sources  constructed  of  or  lined 
with  nichrome  or  monel,  or  nickel  plated; 

g.3.  Electron  iMmbardment  ionization 
sources;  and 

g.4.  Collector  Itkrstem  suitable  fat  isotopic 
analysis.  j  I 

I  i 

0B003    Plant  fbtftiM  production  or  uranium 
iMxatluortde  (uHi)  and  apMialiy  dMignMl 
or  praparad  equ^pntMit  and  oomponwits 
thorafor,  aa  foUMars  (BM  Ust  ofllMnt 
Controllad). 

LioenM  Raquirenenta 
Reasoa  for  Coatnh  MP,  AT 


Cotitroak) 


Country  Chart 


NP  Column  1 
AT  Column  1 


NP  applies  to  enikre  entry 
AT  applies  to  entire  entry 

Uoanae  Exoeptuns 

LVS:  $  value 

GBS:N/A 

CIV:N/A 

List  of  Itau  CiUiolled 

Unit:  W  A 

Belated  Contiolslcti/ A 

Belated  Definitions:  HI  A 

Items:  a.  Plant  for  the  production  of  UF«; 

b.  Equipment  and  components,  as  follows, 
specially  designed  of  prepared  for  UP* 
production: 

b.l.  Pluorination  and  hydrofluorination 
screw  and  fluid  bad  reactors  and  flame 
towers; 

b.2.  Distillatioi^  equipment  for  the 
purification  of  IJF». 


Plant  for  the  production  of  heavy 
walar,  deutarium  or  deutartum  compounda, 
and  apadally  daalgnad  or  praparad 
aqulpmant  and  componanta  tiMrafor.  aa 
foNowa  (aaa  Uat  Of  ItMna  Controllad). 

LiceBM  Raquiraaants 

Beason  fm- Control: 

Contrails):  Items  described  in  0B0O4  are 

subject  to  the  export  licensing  authority  of 
.  the  Nuclear  Regulatory  Commission  (see  10 

CFR  part  110) 
License  Exception  I 
LVS:  N/A 
GBS:  N/A 
aV:  N/A 

Uat  of  Items  ContnUed 

Unit:  N/A  T 

Belated  Controls:  N/A 

Belated  Definitioi^i:  N/A 

Items:  a.  Plant  for  Itbe  production  of  heavy 

water,  deuterium  0r  deuterium  compounds, 

as  follows:  | 

a.l.  Hydrogen  sulphide-water  exchange 
plants; 


a.2.  Ammonia-hydrogen  exchange  plants; 

a.3.  Hydrogen  distillation  plants; 

b.  Equipment  and  components,  as  follows, 
designed  ftx: 

b.l.  Hydrogen  sulphide-water  exchange 
process: 

b.l.a.  Tray  exchange  towers; 

b.l.b.  Hydrogen  sulphide  gas  compressors; 

b.2.  Ammonia-hydrogen  exchange  process: 

b.2.a.  H%h-pressure  ammonia-hydrogen 
exchange  towers; 

b.2.b.  High-efficiency  stage  contactors; 

b.2.c  Submersible  stage  recirculation 
pumps; 

b.2.d.  Ammonia  crackers  designed  fw 
pressures  of  more  than  3  MPa; 

b.3.  Hydrogen  distillation  process: 

b.i.a.  Hydrogen  ayoganic  distillation 
towers  and  cold  boxes  designed  for  operation 
below  35  K(-23««C}: 

b.3.b.  Turboexpanders  ot  turboexpander- 
compressor  sets  designed  for  operation  below 
35K(-238»C); 

b.4.  Heavy  water  concenbration  process  to 
reactor  grade  level  (99.75  weight  percmt 
deuterium  oxide): 

b.4.a.  Water  distillation  totrars  containing 
specially  designed  packings; 

b.4.b.  Ammonia  distillation  tofvers 
containing  specially  designed  packings; 

b.4.c  Catalytic  burners  for  conversion  of 
fully  enriched  deuterium  to  heavy  water; 

b.4.d.  Infrared  absorption  analyzers 
capable  of  on-line  hydrogen-deuterium  ratio 
analjrsis  where  deuterium  concentrations  are 
equal  to  or  m(»e  than  90  weight  percent 

0B005   Plant  apadally  daalgnad  for  tha 
fabrication  of  "nudaar  raaelor"  fuel 

ia(|uipniant 


Lkenae  Kaquireaienta 

Beason  for  Control: 

Conbxdis):  Items  described  in  0BO05  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  ExceptuuM 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  W  A 

Belated  Controls:  N/A 

Belated  Definitions:  A  plant  for  the 
fabrication  of  "nuclear  reactor"  fuel 
elements  includes  equipment  which:  (a) 
Normally  comes  into  dfrect  contact  with  or 
directly  processes  or  controls  the 
production  flow  of  nuclear  materials;  (b) 
Seals  the  nuclear  materials  within  the 
cladding;  (c)  Checks  the  integrity  of  the 
cladding  or  the  seal;  and  (d)  Checks  the 
finish  treatment  of  the  solid  fuel 

Items:  The  List  of  Items  Controlled  is 
contained  in  the  ECCN  heading 

0B006    Plant  for  the  raprocaaaing  of 
Irradiated  "nuclear  reactor"  fuel  eiementa, 
and  apedeliy  deaigned  or  prepeied 
equipment  end  componenta  therefor, 
including  (eee  Uet  of  heme  Controlied). 
Licenae  Raquirementa 
Beason  for  Control: 


Control(s):  Items  described  in  0B006  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110} 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:N/A 

List  of  Items  Controlled 

Unit:  N/A 

Belated  Controls:  N/A 

Belated  Definitions:  W A 

Items:  a., Fuel  element  chopping  or  shredding 

machines,  i.e.  remotely  operated  equipment 

to  cut.  chop,  shred  or  shear  irradiated 

"nuclear  reactor"  fuel  assemblies,  bundles  or 

rods; 

b.  Dissolvers,  critically  safe  tanks  (e.g. 
small  diameter,  annular  or  slab  tanks) 
specially  designed  or  prepared  for  the 
dissolution  of  irradiated  "nuclear  reactor" 
fuel,  which  are  capable  of  withstanding  hot, 
highly  corrosive  liquids,  and  which  can  be 
remotely  loaded  and  maintained; 

c.  Counter-current  solvent  extractors  and 
ion-exchange  processing  equipment  specially 
designed  or  prepared  for  use  in  a  plant  for 
the  reprocessing  of  irradiated  "natural 
uranium",  "depleted  uranium"  or  "special 
fissile  materials"  and  "other  fissile 
materials"; 

d.  Process  control  instrumentaticm 
specially  designed  or  prepared  for 
monitoring  or  controlling  the  reprocessing  of 
irradiated  "natural  uranium",  "depleted 
uraniimi"  or  "special  fissile  materials"  and 
"other  fissile  materials"; 

e.  Holding  or  storage  vessels  specially 
designed  to  be  critically  safe  and  resistant  to 
the  corrosive  effects  of  nitric  acid; 

Note:  Critically  safe  tanks  may  have  the 
following  fieatures: 

1.  Walls  or  internal  structures  with  a  boron 
equivalent  of  at  least  two  percent; 

2.  A  maximum  diameter  or  175  mm  far 
cylindrical  vessels;  or 

3.  A  maximum  width  of  75  mm  for  either 
a  slab  or  annular  vessel. 

f.  Complete  systems  specially  designed  or 
prepared  for  the  conversion  of  plutonium 
nitrate  to  plutoniiun  oxide; 

g.  Complete  systems  specially  designed  or 
prepared  for  the  production  of  plutonium 
metal. 

Note:  Plant  for  the  reprocessing  of 
irradiated  "nuclear  reactor"  fuel  elements 
includes  equipment  and  components  which 
normally  come  into  direct  contact  wth  and 
directly  control  the  irradiated  fuel  and  the 
major  nuclear  material  and  fission  product 
processing  streams. 

0B008    Equipment  for  "nuclear  reectore". 
License  Requirements 

Beason  for  Control:  NP,  AT 


ContTol(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 
LVS:  S  value 
GBS:  N/A 
aV:  N/A 


Country  Chart 

NP  Colunm  2 
AT  Column  1 
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List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Simulators  specially  designed  for 

"nuclear  reactors"; 

b.  Ultrasonic  or  eddy  current  test 
equipment  specially  designed  for  "nuclear 
reactors". 

OBOM    Plant  for  ttw  convsrakm  of  uranium 
and  aquipnwnt  apactaily  deaignad  or 
prapwad  tlMrafOr,  aa  foHoiwa  (aaa  Uat  of 
llama  ConlroUad). 

LioeiHa  Requiraments 

Aeason  for  Control: 

ContTol(s):  Items  described  in  0B009  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
dV:  N/A 

List  of  Itams  Controlled  — 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Systems  for  the  conversion  of 

uranium  ore  concentrates  to  (JOs; 

b.  Systems  for  the  conversion  of  UO3  to 
UFs; 

c  Systems  for  the  conversion  of  UO3  to 
UOj; 

d.  Systems  for  the  conversion  of  UO2  to 
UF«; 

e.  Systems  for  the  conversion  of  UF4  to 

f.  Systems  for  the  conversion  of  UF4  to 
uraniiun  metal; 

g.  Systems  for  the  conversion  of  UFa  to 
UO2; 

h.  Systems  for  the  conversion  of  UF«  to 
UF«, 

0B986    Equipment  apacially  deaignad  for 
manufaeturing  ahotgun  alieila;  and 
amofiunttlon  hand-loading  equipment  for 
both  cartridgea  and  ahotgun  ahella. 

License  Requirements 

Reason  for  Control:  UN 

Control(s):  UN  applies  to  entire  entry.  A 
license  is  required  for  items  controlled  by 
this  entry  to  Cuba,  Libya,  North  Korea  and 
Rwanda.  The  Commerce  Country  Chart  is 
not  designed  to  determine  licensing 
requirements  for  this  entry.  See  jjart  746  of 
the  EAR  for  additional  information 

License  Exceptions 

LVS:  N/A 

CBS:  N/A 

aV:N/A 

List  of  Items  Controlled , 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 


C  Materials 

0C001    "Natural  uranium"  or  "depleted 
uranium"  or  ttiorlum  in  the  form  of  metal, 
alloy,  chemical  compound  or  concentrate 
and  any  other  material  containing  one  or 
more  of  the  foregoing. 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  OCOOl  are 
subject  to  the  export  licensing  authority  of 
^    the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110} 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  1A290.  (2)  This 
entry  does  not  control:  (a)  Four  grams  or 
less  of  "natural  uranium"  or  "depleted 
uranium"  when  contained  in  a  sensing 
component  in  instnmients  (see  10  CFR  part 
110);  or  (b)  "Depleted  uranium"  specially 
fobricated  for  the  following  civil  non- 
nuclear  applications:  Shielding;  Packaging; 
Ballasts;  or  Counter-weights 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0C002    "Special  fiaalle  matarfala"  and 
"other  fiaalle  matertala";  except,  four 
"effecthM  grama"  or  leaa  whan  contained  hi 
a  aenaing  component  in  inatrumenla. 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  OC002  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
dV:  N/A 

List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  List  of  Items  Controlled  is 
Contained  in  the  ECCN  heading 

OC004    Deuterium,  heavy  water,  deutarated 
parafflna  and  other  compounda  of 
deuterium,  and  mixturea  and  aolutiona 
containing  deuterium,  in  which  the  laotoplc 
ratio  of  deuterium  to  hydrogen  exceeda 
1:5000. 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  0COO4  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0C005    Qraphite,  nuclear-grade,  having  a 
purity  level  of  leaa  than  5  parte  per  million 
"boron  equivalenf '  and  with  a  danaity 
greater  than  1.5  g/cm^ 

License  Requirements 

Reason  for  Control: 

Contrails):  Items  described  in  0COO5  are 
^bject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 
License  Exceptions 
LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A     • 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0C006    Nickel  powder  or  poroua  nickel 
metal,  apacially  prepared  fdr  the 
manufeetura  of  gaaaoua  diffuaion  barriera, 
aa-foltowa  (aae  Llal  of  Mama  Controlled). 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  0C006  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Uems  Controlled 

Unit:  N/A 

Related  Controls:  See  also  1C240 

Related  Definitions:  N/A 

Items:  a.  Powder  with  a  nickel  purity  content 
of  99.9  weight  percent  or  more  and  a  mean 
particle  size  of  less  than  10  micrometers 
measvired  by  American  Society  for  Testing 
and  Materials  (ASTM)  B330  standard  and 
a  high  degree  of  particle  size  uniformity;  or 
b.  Porous  nickel  metal  prodilced  from 

materials  specified  in  0C006.a. 

0C201    Specially  prepared  compounda  or 
powdera,  ottier  ttMm  nickel,  realatant  to 
corroaion  by  UFe  (e.g.  altimlnum  oxMe  and 
fuHy  fluorlnatad  hydrocarbon  poiymara),  for 
the  manufacture  of  gaaaoua  dWuaion 
barriera,  having  a  purity  of  99.9  weight 
percent  or  more  and  a  mean  partlcie  aiza  of 
leaa  than  10  micrometera  maaaured  by 
American  Society  for  Teating  and  Matariala 
(ASTM)  B330  atandard  and  a  high  degree  of 
particle  alza  uniformity. 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  0C201  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Conunission  (see  10 
CFR  part  110) 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 
List  of  Items  Controlled 
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Unit:  W A 

Related  Contioii:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 


contained  in 
D.  Softwara 


tie  ECCN  heading 


0O001    "Soft«#«"  specially  dMignad  or 
modifi«d  for  th»i"clev«lopnwnr'. 
"production"  ori'iise"  of  goods  oontroHod 
bytMsCatsgoiy. 

LioenM  RequirtaientB 

Reason  for  Contml:  NP,  AT 

oik) 


Controll 


Country  Chart 


NP  applies  to  "software"       NP  Column  1 

for  items  contoolled  by 

0B003. 
NP  applies  to  "lOftware"       NP  Column  2 

for  items  controlled  by 

0B008. 
AT  applies  to  entire  entry     AT  Colimm  1 

LicniM  Excepti^lis 

aV:  N/A 

TSR:N/A  11 

List  (rfltams  CoilroUed 

Unit:  $  value 

Related  Controls:  (1)  "Software"  for  items 
controlled  by  OAOOl,  0A002,  OBOOl, 
0B002,  0B004,  OBOOS.  0B006.  03009, 
OGOOl,  0C002;  0C0O4. 0C005. 0C006,  and 
0C201  are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Rc^latory 
Commission  (^ae  10  CFR  part  110).  (2) 
"Software"  fot  Items  controlled  by  0A002 
are  subject  to  t3)e  export  licensing  authority 
of  the  U.S.  Department  of  State,  OfBce  of 
DefiBose  Trade  (Controls  (see  22  CFR  part 
121)  I  *"- 

Related  Definitions:  N/A 
Items:  The  List  of  Items  Controlled  is 
contained  in  tha  ECCN  heading 

E.  Technology     |  J 

0E001    'Tachmllogy"  according  to  the 
Nudear  Technolcigy  Note  for  the 
"developmenr',  '^production"  or  "use"  of 
items  controlled  l»y  this  Category. 

LioBiiM  Requirements 
Reason  for  Control:  NP,  AT 

ControKki  Country  Chart 

NP  applies  to  "ttjch-  NP  Column  1 

nology"  for  ite^s  con- 
trolled by  OBOOl 

NP  applies  to  "tefi-  NP  Column  2 

nology"  for  ite^i^s  con- 
trolled by  OBOoi 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptioei  i 

CIV:  N/A 
TSR:  N/A 

Liat  of  Items  Confeviled 

Unit:  N/A 

Related  Contro/s.^TTechnology"  for  items 
controlled  by  OAOOl,  0A002.  OBOOl. 
0B002,  0B004.  OBOOS,  0B006,  0B009, 
OCOOl,  0C002.  OC004, 0C0O5. 0C006,  and 
0C201  are  subject  to  the  export  licensing 


authority  of  the  Department  of  Eneigy  (see 

10  CFR  part  810) 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading 

0E018    'Technology"  for  the 
"developmenr',  "production",  or  "use"  of 
Items  controlied  by  OAOI&b  through 
0A018.e. 

License  Requirements 

Reason  for  Control:  NS,  AT.  UN 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Coliunn  1 
AT  applies  to  entire  entry  AT  Column  1 
UN  applies  to  entire  entry     Rwanda 

License  Exceptions 

aV:  N/A 
TSR:  Yes 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

0E984    'Technology"  for  the 
"developmenr'  or  "production"  of 
aholgune  controlled  by  0A984  and 
buckshot  shotgun  shells. 

License  Requirements 

Reason  for  Control:  CC,  UN 


Controls) 


Country  Chart 
CC  Column  1 


OC  applies  to  "tech- 
nology" for  shotguns 

with  a  barrel  length 

over  18  in.  (45.72  cm) 

but  less  than  24  in. 

(60.96  cm]  and  shotgun 

shells,  regardless  of 

end-user. 
CC  applies  to  "tech-  OC  Column  2 

nology"  for  shotguns 

with  a  barrel  length 

over  24  in.  (60.96  cm). 

regardless  of  end-user. 
CC  applies  to  "tech-  CC  Column  3 

nology"  for  shotguns 

with  a  barrel  length 

over  24  in.  (60.96  cm)  if 

for  sale  or  resale  to  po- 
lice or  law  enforcement. 
UN  applies  to  entire  entry     Rwanda 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  W A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 


EAf)99    Items  subjsct  to  the  EAR  that  are 
not  elsewhere  specified  In  this  CCL 
Category  or  In  any  other  category  in  the 
CCL  are  designated  by  the  number  EARM. 

Category  1— Materials.  Chemicals, 
"Microorganisms"  S-  "Toxins" 

A,  Systems,  Equipment  and  Components 

1A001    Components  made  from  fluorinated 
compounds,  as  follows  (see  List  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 
LVS:  S5000 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  Items  specially  designed  or 
modified  for  missiles  or  for  items  on  the 
U.S.  Munitions  List  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls  (see  22  CFR  part  121.) 
Related  Definitions:  W A 
Items:  a.  Seals,  gaskets,  sealants  or  foel 
bladders  specially  designed  for  "aircraft"  or 
aerospace  use  made  from  more  than  50%  by 
weight  of  any  of  the  materials  controlled  by 
lC009.b  or  1C009.C; 

b.  Piezoelectric  polymers  and  copolymers 
made  from  vinylidene  fluoride  materials 
controlled  by  lC009.a: 

b.l.  In  sheet  or  film  form;  and 

b.2.  With  a  thickness  exceeding  200  \tm; 

c.  Seals,  gaskets,  valve  seats,  bladders  or 
diaphragms  made  from  fluoroelastomers 
containing  at  least  one  vinylether  monomer, 
specially  designed  for  "aircraft",  aerospace  or 
missile  use. 

1A002    "Composite"  structures  or 
Isminates,  having  any  of  the  following  (i 
Ust  of  items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
except  finished  or  semi- 
finished items  specially 
designed  for  purely  ci- 
vilian applications  as 
follows:  sporting  goods, 
automotive  industry, 
machine  tool  industry, 
and  medical  applica- 
tions. 

NP  applies  to  lA002.b.l         NP  Column  1 
in  the  form  of  tubes  •. 

with  an  inside  diameter 
between  75  mm  and  400 
mm. 

AT  applies  to  entire  entry      AT  Column  1 
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I  Raqniranient  NolaK  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
LicBnn  Exceptions 

LVS:  S1500;  N/A  for  'composite"  structiu«s 
or  laminates  controlled  by  lA002.a.  having 
an  organic  "matrix"  and  made  from 
materials  controlled  by  iCOIO.c  or  lCX)10.d 
GBS:  N/A 
C3V:  N/A 

Lkt  of  Bans  Controlled 
Unit:  Kilograms  . 

Related  Contnds:  (1)  See  also  1A202,^010, 
and  9A110.  (2)  This  entry  does  not  control 
"composite"  structures  or  laminates  made 
from  epoxy  resin  impregnated  carbon 
"fibrous  or  filamentary  materials"  for  the 
repair  of  aircraft  structures  of  laminates, 
provided  that  the  size  does  not  exceed  one 
square  meter  (1  m^) 
Related  Definitions:  N/A 
hems:  a.  An  organic  "matrix"  and  made  from 
materials  controlled  by  iCOlO.c.  iCOlO.d  or 
lC010.e;  or 

b.  A  metal  or  carbon  "matrix"  and  made 
from: 

b.1.  Carbon  "fibrous  or  filamentary 
materials"  with: 

b.1.a.  A  "specific  modulus"  exceeding 
10.15  X 10*  m;  and 

b.l.b.  A  "specific  tensile  strength" 
exceeding  17.7  x  10*  m;  or 
b.2.  Materials  controlled  by  tCOlO.c. 
Twknical  Notes:  (1)  Specific  modulus: 
Young's  modulus  in  pascals,  equivalent  to 
N/m^  divided  by  specific  weight  in  N/m', 
measured  at  a  temperature  of  (296±2)  K 
((23t2)  C)  and  a  relative  humidity  of 
(SQt5)%.  (2)  Specific  tensile  strength: 
ultimate  tensile  strength  in  pascals, 
equivalent  to  N/m^  divided  by  specific 
weight  in  N/m^.  measured  at  a  temperature 
of  (29612)  K  ((23±2)  C)  and  a  relative 
humidity  of  (50±5)%. 

1A003    Menuticluw  of  noiKlluorinafd 
polynwric  eubetvicM  controNad  by 
1C008i«.3  In  fim,  ■haet,  tap*  or  rfbbon  form 
wnnOTmr  of  ma  RNiowing  cnaraciarisiica 
(aaa  Ust  of  Mama  ControNad). 

License  Requiremeats 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $200 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  This  entry  does  not  control 
manufactures  when  coated  or  laminated 
with  copper  and  designed  for  the 
production  of  electronic  printed  circuit 
boards 

Related  Definitions:  N/A 

Items:  a.  With  a  thickness  exceeding  0.254 

mm;  or 
h.  Coated  or  laminated  with  carbon, 

graphite,  metals  or  magnetic  substances' 


1 A004    Protaetiva  and  dataetion  aqulpmant 
and  componanta,  not  apaclalty  daatJBnad  for 
mlHtary  uaa.  (Thaaa  Itama  ara  aubjact  to  tha 
export  llcanaing  auttiortty  of  tha  U.S. 
Dapartmant  of  Slala,  Offloa  of  Dafartaa 
Trada  Controla.  Saa  22  CFR  part  121.) 

1 A005    Body  armor,  and  apaciaUy 
daaignad  componanta  tfwrafbr.  not 
manufaeturad  to  military  atandarda  or 
apaclflcatlona.  nor  to  thair  aqulvaianta  In 


License  Keqidrements 

Reason  for  Control:  NS.  UN,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  2 
UN  applies  to  entire  entry.  A  license  is  re- 
quired for  items  controlled  by  this  entry 
to  Cuba,  Libya,  North  Korea  and  Rwanda. 
The  Commerce  Country  Chart  is  not  de- 
signed to  determine  licensing  require- 
ments fat  this  entry.  See  part  746  of  the 
EAR  for  additional  information. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Ueaa  ControllMi 

Unit:  S  value 

Related  Controls:  (1)  Bulletproof  and  bullet 
resistant  vests  (body  armor)  NI)  levels  III 
and  IV,  are  sulqect  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State. 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (2)  This  entry  does  not 
control  individual  suits  of  body  armor  and 
accessories  therefor,  when  accompanying 
their  users  for  his/her  own  personal 
'   .protection.  (3)  This  entry  does  not  control 
body  armor  designed  to  provide  frontal 
protection  only  from  both  fragment  and 
blast  from  non-military  explosive  devices 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  BCCN  heading 

1A102    Raaaturalad  pyroUsad  carbon- 
caiHOii  mawnaia  oaaignaa  tor  miaaiiaa  . 
(Thaaa  llama  ara  aubiKt  to  the  export 
llcanaing  authority  of  tha  U.&  Dapartmant 
of  State,  Offlca  of  Dafanaa  Trada  Controla. 
Saa  22  CFR  part  121.) 

1A202    Compoaite  atmcturea.  ottiar  than 
thoaa  controHad  by  1A002.  In  tha  form  of 
tubaa  with  an  Inaida  diamatar  of  between  75 
mm  and  400  mm  mede  with  eny  of  ttie 
"fibroue  or  fllementary  metertele"  apaclflad 
in  1C210.a  or  with  cartMn  prepreg  meleriela 
contrdlad  by  1C210.C. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entiy 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 


Country  Chart 

NP  Column  1 
AT  Column  1 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  also  9A010  and  9A110 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1A22S   Pletlnladeetalyeteepecielly 
deeigned  or  prapered  tor  promoting  the 
hydrogen  leotope  exchenge  reecHon 
between  hydrogen  end  water  for  tite 
recovery  of  tritium  from  heavy  walar  or  lor 
the  production  of  heevy  water. 

License  Requirements 

Reason  for  Control:  NP,  AT 

ContTol(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled  ' 

Unit:  Kilograms 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  EOCN  heading 

1A226   Spedaitaed  peddnge  lor  uee  in 


and  mede  of  phoephor  brome  meeh 
tcnanaceiiy  naaiaa  lo  iiiipiuve  wanaoMiyi 
and  daakaiad  lor  uea  In  vacuum  diatMation 


Country  Chart 


NP  Column  1 
AT  Colunm  1 


License  Raquirsmants 

Reason  fm  Control:  NP,  AT 

ContTol(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 

dV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  EOCN  heading 

1A227    High-danaitypaedgieee  or  other) 
radietion  ahlelding  windowe  gieatar  then 
0.09  m>  on  cold  eree  end  with  e  denelty 
greater  than  3  g/cm>  and  e  tMcimeee  of  100 
mm  or  greater;  end  epeclally  deelgned 
fremea  tttarefor.' 

License  Requirements 

Reason  for  Control:  NP.  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A  - 

aV:  N/A 


Countiy  Chart 

NP  Column  1 
AT  Column  1 


List  of  Items 


1A984  Che 
formuletlon  ( 
orthochlorot 
percent  or  l« 
(CN).  except 
net  weight  oi 
bomlM;  non- 
grenedea  an 
ertlcle*  havli 
commercial  I 
powder8,dy< 

License  Reqn 

Reason  for  Ci 


UMl 
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List  of  Items  Conmlled 

Unit:  S  value 

Belated  Controls:  Nuclear  equipment  is  also 

subject  to  the  export  licensing  authority  of 

the  Nuclear  Regulatory  Commission.  (See 

10  CFR  part  110.) 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  thiBOCN  heading 

1A290    Depleted  iiinmium  (any  uranium 
containing  leaa  tittn  0.711%  of  tiM  isotope 
U-23S)  In  sMpmemt  of  more  than  1,000 
kilograms  In  the  fdrm  of  shielding 
contained  In  X-ray  units,  radiographic 
expoeure  or  teletjierapy  devlCM. 
radioaetlve  thermiaeiectric  generators,  or 
packaging  for  the  transportation  of 
radkMctive  materials. 

License  Requirenuyits 

Reason  for  Control:  NP,  AT 


Country  Chart 

NP  Column  2 
AT  Column  1 


Control(Sj 

NP  applies  to  enti  r ;  entry 
AT  applies  to  entir ;  entry 

License  Exceptioa  I 

LVS:  N/A 
GBS:  N/A 
aV:N/A 
List  of  Items  Contii^Ued 

Unit:  Kilograms 

Related  Controls:  (l)  This  entry  does  not 
control  depleted!  kranium  in  fobricated 
forms  for  use  in  ti^unitions.  See  22  CFR 
part  121  for  depleted  uranium  subject  to 
the  export  licenstiQg  authority  of  the  U.S. 
Department  of  State.  Office  of  Defense 
Trade  Controls.  (2)  Depleted  uranium  that 
is  not  febricated  for  use  in  munitions  or 
fabricated  into  commodities  solely  to  take 
advantage  of  its  high  density  (e.g..  aircraft, 
ship,  or  other  counterweights)  or  in  the 
forms  listed  in  this  entry  are  subject  to  the 
export  licensing  authority  of  the  Nuclear 
Regulatory  Commission.  (See  10  CFR  part 
110.)(3)SeealsoOC001 

Related  Definitions^:^! \ 

Items:  The  list  of  itp^ns  controlled  is 
contained  in  the  QCCN  heading 

1A884    Chemlcel  agents,  including  teer  gee 
formulation  containing  1  percent  or  less  of 
orthochlorobenzalniatononitrile  (CS),  or  1 
percent  or  less  of  chioroacetophlBnone 
(CN),  except  in  individual  containers  with  a 
net  weight  of  20  grams  or  less;  smoke 
bombs;  non-irritani  smoke  flares,  canisters, 
grenedes  and  chaiges;  other  pyrotechnic 
articles  having  dual  military  and 
commercial  use;  and  fingerprinting 
powders,  dyes  and  inks. 

License  Requirements 

Reason  for  Control :CC 


ControKs) 

OC  applies  to  entin 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:  N/A 

List  of  Items  ControtUMl 

Unit:  S  value 


Country  Chart 
entry      CC  Column  1 


Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  EOCN  heading 

B.  Test,  Inflection  and  Production 
Equipment 

1B001    Equipment  for  the  production  of 
fibers,  prspregs,  prefomie  or  "eompoeltee" 
controlled  by  1A002  or  1C010,  and  specially 
designed  components  and  accessoriee 
therefor. 

License  Raquiremenls 

Reason  for  Control:  NS,  MT,  NP,  AT 


Control(s) 


Country  Chart 


NS  Column  2 
MT  Column  1 


NP  Column  1 


NS  applies  to  entire  entry 

MT  applies  to  entire 
entry,  except  lBOOl.d.4 
and  .f. 

NP  applies  to  filament 
winding  machines  de- 
scribed in  iBOOl.a  that 
are  capable  of  winding 
cylindrical  rotors  having 
a  diameter  between  75 
mm  (3  in]  and  400  mm 
(16  in]  and  lengths  of 
600  mm  (24  in]  or  great- 
er; and  coordinating  and 
programming  controls 
and  precision  mandrels 
for  these  filament  wind- 
ing machines. 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A  for  MT  and  for  IBOOl.a;  $5,000  for 

all  other  items 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  IBIOI  and  1B201; 
and  for  accelerators  and  systems 
containing  accelerators  see  3A101 
Related  Definitions:  N/A 
Items:  a.  Filament  winding  machines  of 
which  the  motions  for  positioning,  wrapping 
and  winding  fibers  are  coordinated  and 
programmed  in  three  or  more  axes,  specially 
designed  for  the  manufacture  of  "composite" 
structures  or  laminates  bom  "fibrous  or 
filamentary  materials"; 

b.  Tape-laying  or  tow-placement  machines 
of  which  the  motions  for  positioning  and 
laying  tape,  tows  or  sheets  are  coordinated 
and  programmed  in  two  or  more  axes, 
specially  designed  for  the  manufactxu*  of 
"composite"  airframe  or  "missile"  structures; 

c.  Multidirectional,  multidimensional 
weaving  machines  or  interlacing  machines, 
including  adapters  and  modification  kits,  for 
weaving,  interlacing  or  braiding  fibers  to 
manufacture  "composite"  structures; 

Note:  IBOOl.c  does  not  control  textile 
machinery  not  modified  for  the  above  end- 
uses. 

d.  Equipment  specially  designed  or 
adapted  for  the  production  of  reinforcement 
fibers,  as  follows: 

d.l.  Equipment  for  converting  polymeric 
fibers  (such  as  polyacrylonitrile,  rayon,  pitch 
or  polycarbosilane]  into  carbon  fibers  or 


silicon  carbide  fibers,  including  special 
equipment  to  strain  the  fiber  during  heating: 

d.2.  Equipment  for  the  chemical  vapor 
deposition  of  elements  or  compounds  on 
heated  filamentary  substrates  to  manufacture 
silicon  carbide  fibers; 

d.3.  Equipment  for  the  wet-spinning  of 
refractory  ceramics  (such  as  aluminum 
oxide]; 

d.4.  Equipment  for  converting  aluminum 
containing  precursor  fibers  into  alumina 
fibers  by  heat  treatment; 

e.  Eauipment  for  producing  prepregs 
controlled  by  iCOlO.e  by  the  hot  melt 
method; 

t  Non-destructive  inspection  equipment 
capable  of  inspecting  defects  three 
dimensionally,  using  ultrasonic  or  X-ray 
tomography  and  specially  designed  for 
"composite"  materials. 

1B002    SyslAns  and  components  thsiefor. 
specially  deelgned  to  avoid  contamination 
and  apedally  deeigned  for  producing  metal 
aHoys.  metal  alloy  powder  or  altoyed 
materials  controlled  by  lC002.a.2, 1C002J) 
orlC002.c. 

License  Requirements 

Reo^son  for  Control:  NS,  AT 


Country  Chart 

NS  Column  2 
AT  Column  1 


ControKs) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  $5000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1B003    Tools,  dies,  molds  or  fhrtures,  for 
"superplastic  forming"  or  "diffusion 
bonding"  titanium  or  aluminum  or  their 
elioys.  specially  designed  for  the 
menufecture  of  (see  List  of  Items 
Controlled). 

License  Requirements 

Beason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $5000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  components  in 
S  value 

Related  Controls:  For  specially  designed 
production  equipment  of  systems,  sub- 
systems and  components  controlled  by 
9A005  to  9A009,  9A011,  9A101,  9A105  to 
9A109, 9A111,  and  9A116  to  9A120  usable 
in  "missiles",  see  9B115. 

Related  Definitions:  N/A 

Items:  a.  Airframe  or  aerospace  structures; 
b.  "Aircraft"  or  aerospace  engines:  or 
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c.  Specially  designed  components  for  those 
structures  or  engines. 

1B018    Equipment  on  the  International 
MunltionaLM. 

LicMwe  Requirements 

Reason  for  Control:  NS,  MT.  RS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 

MT  applies  to  equipment  MT  Column  1 

far  the  "production"  of 

rocket  propellants. 

RS  applies  to  iBOlS.a RS  Column  2 

AT  applies  to  entire  entry  AT  Colupm  1 

Lkenae  Exceptioiis 

LVS:  $3000  for  iBOlB.a  for  countries 
WITHOUT  an  "X"  in  RS;  Column  2  on  the 
Country  Chart  contained  in  Supplement 
No.  1  to  part  738  of  the  EAR:  S5000  for 
lB018.b 

GBS:  N/A 

aV:  N/A 

Liat  of  Items  Controlled 

Unit:  Equipment  in  number  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
hems:  a.  Equipment  for  the  "production"  of 
military  explosives  and  solid  propellants. 

a.l.  Complete  installations; 

a.2.  Specialized  components  (for  example, 
dehydration  presses;  extrusion  presses  for  the 
extrusion  of  small  arms,  cannon  and  rocket 
propellants;  cutting  machines  for  the  sizing 
of  extruded  propellants;  sweetie  barrels 
(timiblers)  6  feet  and  over  in  diameter  and 
having  over  500  pounds  product  capacity; 
and  continuous  mixers  for  solid  propellants); 
or 

a.3.  Nitrators,  continuous  types;  and 

a.4.  Specially  designed  parts  and 
accessories  therefor. 

b.  Environmental  chambers  capable  of 
pressures  below  (10"*)  Torr,  and  specially 
designed  components  therefor. 

1B101    Equipment,  ottier  than  that 
eontroiled  by  1B001,  for  the  "producUon"  of 
stnicturai  composhes,  and  apecially 
daaignad  eomponenta  and  aceeaaoriaa 


Liceaee  Kequirements 

Reason  for  Control:  MT,  NP,  AT 


Country  Chart 

MT  Column  1 
NPCoIunml 

AT  Column  1 


Control(s) 

MT  applies  to  entire  entry 
NP  applies  to  IBlOl.a 

only. 
AT  applies  to  entire  entry 

Lioeaae  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

List  efHeBM  Controlled 

Unit:  S  value 

Related  Controls:  See  also  1B201 

Related  Definitions:  Components  and 
accessOTies  controlled  by  this  entry  include 
molds,  mandrels,  dies,  fixtures  and  tooling 
for  the  preform  processing,  curing,  casting. 


sintering  or  bonding  of  composite 
structures,  laminates  and  manufactures 
thereof 
Items:  a.  Filament  winding  machines  of 
which  the  motions  for  positioning,  wrapping 
and  winding  fibers  can  be  coordinated  and 
programmed  in  three  or  more  axes,  designed 
to  fabricate  composite  structures  or  laminates 
from  fibrous  or  filamentary  materials,  and 
coordinating  and  programming  controls; 

b.  Tape-laying  machines  of  which  the 
motions  for  positioning  and  laying  tape  and 
sheets  can  be  coordinated  and  programmed 
in  two  or  more  axes,  designed  for  the 
manufacture  of  composite  airframe  and 
"missile"  structures; 

c.  Equipment  designed  or  modified  for  the 
"production"  of  "filaous  or  filamentary 
materials"  as  follows: 

c.l.  Equipment  for  converting  polymeric 
fibers  (such  as  polyacrylonitrile,  rayon  or 
polycarbosilane)  including  special  provision 
to  strain  the  fiber  during  heating; 

C.2.  Equipment  for  the  vapor  deposition  of 
elements  or  compounds  on  heatecl  filament 
substrates;  and 

C.3.  Equipment  for  the  wet-spinning  of 
refractory  ceramics  (such  as  aluminum 
oxide); 

d.  Equipment  designed  or  modified  for 
special  fiber  surface  treatment  or  for 
producing  prepregs  and  preforms  controlled 
by  9  Alio. 

Note:  Equipment  covered  in  IBlOl.d 
includes  but  is  not  limited  to,  rollers,  tension 
stretchers,  coating  equipment,  cutting 
equipment  and  clicker  dies. 

1B115    Equipment  for  the  "production", 
handling  and  acceptance  testing  of 
propellants  or  propeliant  constituents 
controlled  by  1C011, 1C111  or  on  the  U.S. 
Munitions  Ust.  and  specially  designed 
components  therefor. 

LJoense  Reqniremeiits 

Reason  for  Control:  MT,  AT 


Contrails) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Coluimn  1 

License  ExceptJons 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number,  components  in 
S  value 

Related  Controls:  (1)  The  only  batch  or 
continuous  mixers  controlled  by  this  entry 
are  those  which  have  provisfon  for  mixing 
imder  vacuum  in  the  range  of  zero  to 
13.326  kPa  and  with  a  temperature  control 
capacity  of  the  mixing  chamber:  (a)  Batch 
mixers  having  a  total  volumetric  capacity 
of  110  liters  or  more  and  at  least  one 
mixing/kneeding  shaft  mounted  off  center, 
(b)  Continuous  mixers  having  two  or  more 
mixing/kneeding  shafts  and  capability  to 
open  die  mixing  chamber.  (2)  For 
equipment  specially  designed  for  the 
production  of  military  propellants  or 
propeliant  consistuents,  see  the  U.S. 
Munitions  List.  (3)  This  entry  does  control 


equipment  for  the  "production",  handling 
and  acceptance  testing  of  boron  carbide 

Related  Definitions:  N/A. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1B116    SpeclaHy  designed  nozzles  for 
producing  pyrolitlcally  derived  materials 
formed  on  a  mold,  mandrel  or  other 
substrate  from  precursor  gaaas  which 
decomposs  In  the  1,573  K  (1,300  ■C)  to 
3.173  K  (2,900  *C)  temperature  range  at 
pressures  of  130  Pa  to  20  kPa. 

License  Requiremenls 

Reason  for  Control:  MT,  AT 


Country  Chart 

MT  Column  1 
AT  Coliunn  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:N/A 
List  of  Items  Centrolled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1 8201    Filament  winding  machines,  other 
than  those  controMetf  by  1B001  or  1B101,  In 
which  the  motions  for  poattioning, 
wrapping,  and  winding  fibers  ars 
coordinated  and  programmed  In  two  or 
more  axett,  specially  designed  to  fabricate 
composHa  structures  or  laminatea  from 
"fibrous  or  filamentary  materials"  and 
capable  of  winding  cyllndrleai  rotors  of 
diamstsr  between  75  mm  and  400  mm  and 
lengths  of  600  mm  or  greater  and 
coordinating  and  pro^amming  controls 
and  precision  mandrsis  therefor. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Cdumn  1    . 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
dV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1B225    Electrolytic  calls  for  fluorine 
production  with  a  production  capacity 
greater  than  250  g  of  fluorine  per  hour. 
License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 


Country  Chart 

NP  Column  1 
AT  Column  1 


UM\ 
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LVS:  N/A 
GBS:  N/A 
aV:N/A 
List  of  Items  Conilrolled 
Unit:  S  value 
Related  Controls:  W A 
Related  Definitiaiis:  N/A 
Items:  The  list  o^  items  controlled  is 
contained  in  tht  ECCN  heading 

1B226    El6Ctroit«0n«llc  laotope 
Mparators,  dMi|fied  for  or  equippMi  with, 
•ingle  or  nMjIliplii  ion  aourcM  capable  of 
providing  a  total  Ion  beam  current  of  50  mA 
or  greater. 


Cmintry  Chart 

NP  Column  1 
AT  Column  1 


I  RaquireOMBnti 

Reason  for  Control:  NP,  AT 

ControKti 

NP  applies  to  entike  entry 
AT  applies  to  enti^  entry 

LioBOM  Exception  I 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Contiiollad 

Unit:  S  value 

Related  Controls-this  entry  includes 
separators  capalde  of  enriching  stable 
isotopes  and  separators  with  the  ion 
sources  and  collections  both  in  the 
magnetic  field  and  those  configurations  in 
which  they  are  eKtemal  to  the  field 

Related  Definitio^^:  N/A 

Items:  The  list  of  Items  controlled  is 
contained  in  the  EOCN  heading 

1B227   Ammonia  eyntheeieconvertere  or 
ammonia  eynttieelB  unite  in  which  the 
^fnOiMto  gee  (nitfogen  end  hydrogen)  le 
wltlidiawii  from  Hi  ammonla/hydregen 
high-preeeure  exc^enge  column  end  the 
eyntheeteed  emmonla  ie  returned  to  that 
oohima 

License  Hequirements 

fleason /or  Controjf I  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


ControKsJI 
I 
NP  applies  to  entiire  entry 
AT  applies  to  entjife  entry 

Uoense  Exception^ 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  nems  ContrUlled 

Unit:  S  value  . ; 

Related  Controls:  IjIfA 
Related  Definition*,  \i/A 
Items:  The  list  of  itG|ms  controlled  is 
contained  in  the;$CCN  heading. 

1B228    Hydrogeni^ryogenlc  dietlllation 
cokimna  having  all  of  the  characterietice 
(eee  Uct  of  heme  Controlled). 

License  Requirements 

Reason  for  Control;  NP,  AT 


-  Controi(s) 

NP  applies  to  entiite 
AT  applies  to  entiiE 


'fNP,. 


entry 
entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


t  Exceptions 
LVS:  N/A 
GBS:  N/A 
CIV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  Heavy  water  production 
equipment  is  also  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission.  (See  10  CFR  part 
no.)  *^ 

Related  Definitions:  "Fine-grain  stainless 
steels"  in  this  entry  are  defined  to  be  fine- 
grain  austenitic  stainless  steeb  with  an 
ASTM  (or  equivalent  standard)  grain  size 
number  of  5  or  greater 

/terns:  a.  Designed  to  operate  with  internal 

temperatures  of  35  K  ( -  238  "C)  or  less; 
b.  Designed  to  operate  at  an  internal 

pressure  of  0.5  to  5  MPa  (S  to  50 

atmospheres); 
c  Constructed  of  "fine-grain  stainless 

steels"  of  the  300  series  with  low  sulphur 

content  or  equivalent  cryogenic  and  Hr 

compatible  materials;  and 
d.  With  internal  diameters  of  1  m  or  greater 

and  elective  lengths  of  5  m  or  greater. 

1B229   Water-hydrogen  eulphitfe  exchange 
tray  columne  eonetnieled  from  fine  caibon 
eteel  with  e  diameter  of  14  m  or  peeler, 
which  cen  operate  et  e  nominei  pfoeeuie  of 
2  MPe  or  greeter.  end  Internal  contactore 
Itterefor. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


Cbntro//s; 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
OV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  OB004  for  columns 
which  are  specially  designed  or  prepared 
for  the  production  of  heavy  water.  These 
items  are  controlled  on  the  NSG  Trigger 
Ust  (INFCIRC/254/part  (2)  See  10  CFR  part 
110  for  heavy  water  production  equipment 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Conmiission 

Related  Definition:  (1)  Tliis  entry  includes 
internal  contactors  of  the  columns  are 
segmented  trays  with  an  effective 
assembled  diameter  of  1.8  m  (6  ft.)  or 
greater,  are  designed  to  facilitate 
co'untercurrent  contacting  and  constructed 
of  materials  resistant  to  corrosion  by 
hydrogen  sulfide/water  mixtures.  These 
may  be  sieve  trays,  valve  trays,  bubble  cap 
trays  or  turbogrid  trays".  (2)  Fine  carbon 
steel  in  this  entry  is  defined  to  be  steel 
with  the  austenitic  ASTM  (or  equivalent 
standard)  grain  size  number  of  5  or  greater. 
(3)  Materials  resistant  to  corrosion  by 
hydrogen  sulfide/water  mixtures  in  this 
entry  are  defined  to  be  stainless  steels  with 
a  carbon  content  of  0.03%  or  less 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 


1B230    Pumpedrcuialingeolutloneof 
diluted  or  concentrated  potaeeium  emide 
catelyet  m  liquid  emmonie  (tWHJHHJ^,  wi. 

ell  of  the  eherecterlatice  (eee  Uet  of  Iteme 
Controlled). 

License  Requirements 

Reason  for  Control:  NP.  AT 


Control(s) 


Country  Chart 


.  NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:N/A 

List  of  lians  Controlled 

Unit:  $  value 

Related  Controls:  Heavy  wrater  production 
equipment  is  also  subject  to  the  export 
licensing  authority  of  the  Nuclear 
R^Oiatory  Commission.  (See  10  CFR  nut 
110.)  *^ 

Related  Definitions:  N/A 

hents:  a.  Airtight  (i.e.,  hermetically  sealed); 
b.  For  concentrated  potassium  amide 

solutions  (1%  or  greater),  operating  pressure 

of  1.5-60  MPa  (15-600  atmospheres);  for 

dilute  potassium  amide  solutions  (less  than 

1%),  operating  pressure  of  20-60  MPa  (200- 

600  atmospheres):  and 
c  A  capacity  greater  than  8.5  mVhr. 

1B231    Tritium  facWtlee.  plant  or 
equipment,  ee  followe  (eee  Uet  of  ItMne 
Controlled). 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 

(Exceptions 

LVS:  N/A 

GBS:  N/A 

OV:  N/A 

List  at  Items  Controlled 

Unit:  S  value 

Related  Controls:  This  entry  does  not  control 
tritium,  tritium  compounds,  and  mixtures 
containing  tritium,  or  products  or  devices 
thereof  See  10  CFR  part  1 10  for  tritium 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission 

Related  Definitions:  N/A 

Items:  a.  Facilities  or  plant  for  the 

production,  recovery,  extraction. 

concentration,  or  handling  of  tritium; 
b.  Equipment  for  tritium  facilities  or  plant 

as  follows: 
b.l.  Hydrogen  or  helium  refrigeration  units 

capable  of  cooling  to  23  K  ( -  250  C)  or  less, 

with  heat  removal  capacity  greater  than  150 

watts;  or 
b.2.  Hydrogen  isotope  storage  and 

purification  systems  using  metal  hydrides  as 

the  Storage,  or  purification  medium. 

1B232    TurtMexpendereorturboexpender- 
compreeeor  eete  deelgned  for  operetion 
below  35  K  (-238*  O  end  e  throughput  of 
hydrogen  gee  of  1000  kg/hr  or  greeter. 

License  Requirements 
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Reason  for  Control:  NP,  AT 
Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1    . 


I  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:N/A 

List  of  ItOBS  Controlled 

Unit:  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 


1B233    UtMum  rsotope !    . 

facHMas,  plant  or  oquipflfMnt,  a«  follows 

(SM  Ust  of  Itwns  Controltod). 

License  Requirements 

Reason  for  Control: 

Control(s):  Items  described  in  1B233  are 

subject  to  the  export  licensing  authority  of 

the  Nuclear  Regulatory  Commission  (see  10 

CFR  part  110) 
Licenee  Exceptions 
LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Facilities  or  plant  for  the  separation 
of  lithium  isotopes; 

b.  Equipment  for  the  separation  of  lithium 
isotopes,  as  follows: 

b.l.  Packed  liquid-liquid  exchange 
columns  specially  designed  for  lithium 
amalgams: 

b.2.  Mercury  and/or  lithium  amalgam 
pumps; 

b.3.  Lithium  amalgam  electrolysis  cells; 

b.4.  Evaporators  for  concentrated  lithium 
hydroxide  solution. 

C  Materials 

Technical  Note:  Metals  and  alloys:  Unless 
provision  to  the  contrary  is  made,  the  words 
"metals"  and  "alloys"  in  ICOOI  to  1C012 
cover  crude  and  semi-fabricated  forms,  as 
follows: 

.  Crude  forms:  Anodes,  balls,  bars  (including 
notched  bars  and  wire  bars),  billets,  blocks, 
blooms,  brickets,  cakes,  cathodes,  crystals, 
cubes,  dice,  grains,  granules,  ingots,  lumps, 
pellets,  pigs,  powder,  rondeiles,  shot,  slabs, 
slugs,  sponge,  sticks; 

Semi-fabricated  forms  (whether  or  not 
coated,  plated,  drilled  or  punched): 

a.  Wrought  or  worked  materials  fabricated 
by  rolling,  drawing,  extruding,  forging, 
impact  extruding,  pressing,  graining, 
atomizing,  and  grinding,  i.e.:  angles, 
channels,  circles,  discs,  dust,  flakes,  foils  and 
leaf,  forging,  plate,  powder,  pressings  and 
stampings,  ribbons,  rings,  rods  (including 
bare  welding  rods,  wire  rods,  and  rolled 
wire),  sections,  shapes,  sheets,  strip,  pipe  and 
tubes  (including  tube  rounds,  squares,  and 
hollows),  drawn  or  extruded  wire; 

b.  Cast  material  produced  by  casting  in 
sand,  die,  metal,  plaster  or  other  types  of 


molds,  including  high  pressure  castings, 
sintered  forms,  and  forms  made  by  powder 
metallurgy. 

The  object  of  the  control  should  not  be 
defeated  by  the  export  of  non-listed  forms 
alleged  to  be  finished  products  but 
representing  in  reality  crude  forms  or  semi- 
fabricated  forms. 

1C001    Materials  apodally  designed  for 
use  as  absortters  of  stoctFomagnetlc  waves, 
or  Intrinsically  conductive  polymers,  as 
follows  (see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT    . 

Control(s)  Country  Chart 

NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A       . 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  also  IClOl 
Related  Definitions:  N/A 
Items:  a.  Materials  for  absorbing  ficequencies 
exceeding  2x10*  Hz  but  less  than  3x10"  Hz. 
Notes:  1.  ICOOl.a  does  not  control: 

a.  Hair  type  absorbers,  constructed  of 
natural  or  synthetic  fibers,  with  non- 
magnetic loading  to  provide  absorption; 

b.  Absorbers  having  no  magnetic  loss  and 
whose  incident  surface  is  non-planar  in 
shape,  including  pyramids,  cones,  wedges 
and  convoluted  surfaces; 

c.  Planar  absorbers,  having  all  of  the 
following  characteristics: 

1.  Made  from  any  of  the  following: 

a.  Plastic  foam  materials  (flexible  or  non- 
flexible)  with  carbon-loading,  or  organic 
materials,  including  binders,  providing  more 
than  5%  echo  compared  with  metal  over  a 
bandwidth  exceeding  ±15%  of  the  center 
frequency  of  the  incident  energy,  and  not 
capable  of  withstanding  temperatures 
exceeding  450  K  (177°  C);  or 

b.  Ceramic  materials  providing  more  than 
20%  echo  compared  with  metal  over  a 
bandwidth  exceeding  ±15%  of  the  center 
frequency  of  the  incident  energy,  and  not 
capable  of  withstanding  temperatures 
exceeding  800  K  (527"  C); 

Technical  Note:  Absorption  test  samples 
for  ICOOl.a.  Note  l.c.l  should  be  a  square  at 
least  5  wavelengths  of  the  center  frequency     . 
on  a  side  and  positioned  in  the  far  field  of 
the  radiating  element. 

2.  Tensile  strength  less  than  7x10*  N/m^; 
and 

3.  Compressive  strength  less  than  14x10" 
N/mZ; 

d.  Planar  absorbers  made  of  sintered  ferrite, 
having:  " 

1.  A  specific  gravity  exceeding  4.4;  and 

2.  A  maximum  operating  temperature  of 
548  K  (275°  C). 

Note  2:  Nothing  in  ICOOl.a  releases 
magnetic  materials  to  provide  absorption 
when  contained  in  paint. 


b.  Materials  for  absorbing  frequencies 
exceeding  1.5x10"  Hz  but  less  than  3.7x10'* 
Hz  and  not  transparent  to  visible  light; 

c.  Intrinsically  conductive  polymeric 
materials  with  a  bulk  electrical  conductivity 
exceeding  10,000  S/m  (Siemens  per  meter)  or 
a  sheet  (surface)  resistivity  of  less  than  100 
ohms/square,  based  on  any  of  the  following 
polymers: 

c.l.  Polyaniline; 

C.2.  Polypyrrole; 

C.3.  Polythiophene; 

C.4.  Poly  phenylene-vinyleoe;  or 

c&  Poly  thienylene-vinylene. 

Technical  Note:  Bulk  electrical 
conductivity  and  sheet  (surface)  resistivity 
should  be  determined  using  ASTM  D-Z57  or 
national  equivalents. 

1C002    Metal  alloys,  metel  alloy  powder 
and  alloyed  materlels,  as  follows  (see  Ust 
of  Itsms  Controlled). 

License  Requirements 

fleason /or  Contro/:  NS,  NP,  AT 


Control(s) 

NS  applies  to  entire  entry 

NP  applies  to  lC002.a.2.c 

or  a.2.d  if  they  exceed 

the  parameters  stated  in 

1C202. 

AT  applies  to  entire  entry 


Country  Chart 

NS  Colunm  2 
NPColumnl 


AT  Colunm  1 


License  Exceptions 

LVS: $3000 

GBS:  N/A 

dV:  N/A 

List  of  Items  Controlled 

Unit:  IGlograms 

Related  Controls:  See  also  1C202.  This  entry 

does  not  control  metal  alloys,  metal  alloy 

powder  or  alloyed  materials  for  coating 

substrates 
Related  Definition:  N/A 
Items:  a.  Metal  alloys,  as  follows: 

a.l.  Nickel  or  titanium-based  alloys  in  the 
form  of  aluminides,  as  follows,  in  crude  or 
semi-fabricated  forms: 

a.l. a.  Nickel  aluminides  containing  a 
minimum  of  15  weight  percent  aluminum,  a 
maximum  of  38  weight  percent  aluminum 
and  at  least  one  additional  alloying  element; 

a.l.b.  Titanium  aluminides  containing  10 
weight  percent  or  more  aluminum  and  at 
least  one  additional  alloying  element; 

a.  2.  Metal  alloys,  as  follows,  made  from 
metal  alloy  powder  or  particiiiate  material 
controlled  by  lC002.b: 

a.2.a.  Nickel  alloys  with: 

a.2.a.l.  A  stress-rupture  life  of  10,000 
hours  or  longer  at  923  K  (650°  C)  at  a  stress 
of676MPa;or 

a.2.a.2.  A  low  cycle  fetigue  life  of  10,000 
cycles  or  more  at  823  K  (550'  C)  at  a 
maximum  stress  of  1,095  MPa; 

a.2.b.  Niobium  alloys  with: 

a.2.b.l.  A  stress-rupture  life  of  10,000 
hours  or  longer  at  1,073  K  (800°  C)  at  a  stress 
of  400  MPa;  or 

a.2.b.2.  A  low  cycle  fetigue  life  of  10,000 
cycles  or  more  at  973  K  (700°  C)  at  a 
maximum  stress  of  700  MPa; 

a.2.c  Titaniujn  alloys  with: 


UMl 
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a.2.c.l.  A  streii-rupture  life  of  10,000 
hours  or  longer  at  723  K  (450*  C)  at  a  stress 
of  200  MPa;  or 

a.2.c.2.  A  low  kjycle  fatigue  life  of  10,000 
cycles  or  more  at  '723  K  (450"  C)  at  a 
maximum  stress  of  400  MPa: 

a.2.d.  Aluminuin  alloys  with  a  tensile 
strength  of: 

a.2.d.l.  240  MPa  or  more  at  473  K  (200'  C); 

oi-  1: 

a.2.d.2.  415  M^  Or  more  at  298  K  (25»  C); 

a.2.e.  Magnesium  alloys  with  a  tensile 
strength  of  345  M\?a  or  more  and  a  corrosion 
rate  of  less  than  1  mm/year  in  3%  sodium 
chloride  aqueous  solution  measured  in 
accordance  with  ASTM  standard  G-31  or 
national  equivalaats;  " 

Technical  Note  1:  The  metal  alloys  in 
lC002.a  are  those  containing  a  higher 
percentage  by  weight  of  the  stated  metal  than 
of  any  other  element 

Taclmical  Nott2:  Stress-rupture  life 
should  be  measured  in  accordance  with 
ASTM  standard  $-^1 39  or  national 
equivalents. 

Tadmical  Note  S:  Low  cycle  fatigiw^ife 
should  be  measured  in  accordance  with 
ASTM  Standard  B-606  "Recommended 
Practice  for  Constant-Amplitude  Low-Cycle 
Fatigue  Testing"  or  national  equivalents. 
Testing  should  be  axial  with  an  average  stress 
ratio  equal  to  1  and  a  stress-concentration 
factor  (KJ  equal  to  1.  The  average  stress  is 
defined  as  maximum  stress  minus  mininnun 
stress  divided  by  niaximum  stress. 

b.  Metal  alloy  powder  or  particulate 
material  for  matetikls  controlled  by  lC002.a, 
as  follows: 

b.l.  Made  from  any  of  the  following 
composition  systems: 

Technics  Notei  X  in  the  following  equals 
one  or  more  alloying  elements. 

b.l.a.  Nickel  alloys  (Ni-Al-X,  Ni-X-Al) 
qualified  for  turbine  engine  parts  or 
components,  i.e.  with  less  than  3  non- 
metallic  particles  (introduced  during  the 
manufacturing  pnKess)  larger  than  100  »un  in 
10*  alloy  particles!: 

b.l.b.  Niobium  alloys  (Nb-Al-X  or  Nb-X-Al, 
Nb-Si-X  or  Nb-X-Si,  Nb-Ti-X  or  Nb-X-Ti); 

b.l.c.  Titanium  alloys  (Ti-Al-X  or  Ti-X-Al); 

b.l.d.  Aluminum  alloys  (Al-Mg-X  or  Al-X- 
Mg,  Al-Zn-X  or  Al)-X-Zn,  Al-Fe-X  or  Al-X-Fe); 
or  1 1 

b.l.e.  Magnesiuii  a^Ws  (Mg-Al-X  or  Mg-X- 
Al);  and  i 

b.2.  Made  in  a  cratrolled  environment  by 
any  of  the  following  processes: 

b.2.a.  "Vacuum  atomization"; 

b.2.b.  "Gas  atomiration"; 

b.2.c.  "Rotary  atomization"; 

b.2.d.  "Splat  quenching": 

b.2.e.  "Melt  spidi  ing"  and 
"comminution";    [ 

b.2.f  "Melt  extr^  tion"  and 
"comminution";  of  | 

b.2.g.  "Mechanical  alloying"; 

c.  Alloyed  materials,  in  the  form  of 
uncomminuted  flakes,  ribbons  or  thin  rods 
produced  in  a  controlled  environment  by 
"splat  quenching",,  fmelt  spinning"  or  "melt 
extraction",  used  ia  the  manufacture  of  metal 
alloy  powder  or  particulate  material 
controlled  by  lC002.b. 


1C003    MagiMtiemetata,ofalltypmandor 
whatever  fonn,  having  any  of  the 
characteristics  (sse  Ust  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


ContTol(s) 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  S3000 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Initial  relative  permeability  of 

120,000  or  more  and  a  thickness  of  0.05  mm 

or  less; 

Technical  Note:  Measurement  of  initial 
permeability  must  be  performed  on  fiilly 
annealed  materials. 

b.  Magnetostrictive  alloys,  having  any  of 
the  following  characteristics: 

b.l.  A  saturation  magnetostriction  of  more 
than  5x10  -*;  or 

b.2.  A  magnetomechanical  coupling  factor 
(k)  of  more  than  0.8;  or 

c.  Amorphous  or  nanocrystalline  alloy 
strips,  having  all  of  the  following 
characteristics: 

c.l.  A  composition  having  a  minimum  of 
75  weight  percent  of  iron,  cobalt  or  nickel; 

'c.2.  A  satiuation  magnetic  induction  (B.)  of 
1.6  T  or  more;  and 

C.3.  Any  of  the  following: 

.c.3.a.  A  strip  thickness  of  0.02  mm  or  less; 
or 

c.3.b.  An  electrical  resistivity  of  2  x  10  -*; 
ohm  cm  or  more. 

Technical  Note:  Nanocrystalline  materials 
in  1C003.C  are  those  materials  having  a 
crystal  grain  size  of  50  nm  or  less,  as 
determined  by  X-ray  di&action. 

1 C004    Uranium  titanium  alloys  or 
tungsten  alloys  with  s  "matrix"  based  on    - 
iron,  nickel  or  copper,  having  all  of  the 
cheracteristics  (sss  Ust  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NS.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $3000 
CBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  A  density  exceeding  17.5  g/cm'; 

b.  An  elastic  limit  exceeding  1,250  MPa; 

c.  An  ultimate  tensile  strength  exceeding 
1,270  Mpa;  and 

d.  An  elongation  exceeding  8%. 


1C005    "Superconductive"  "composHs" 
conductors  In  iengthe  exceeding  100  m  or 
with  e  mass  exceeding  100  g,  aa  foNowa 
(aee  Ust  of  Items  Controlled). 
I.inMM*  B«qnjrymf  nij 

Reason  for  Control:  NS,  AT 


Country  Chart 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $1500 

CBS:  N/A 

CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Multifilamentary  "superconductive" 

"composite"  conductors  containing  one  or 

more  niobium-titanium  filaments: 

a.l.  Embedded  in  a  "matrix"  other  than  a 
copper  or  copper-based  mixed  "matrix";  or 

a.2.  Having  a  cross-section  area  less  than 
0.28  X 10"*  mm^  (6  um  in  diameter  for 
circular  filaments); 

b.  "Superconductive"  "composite" 
conductors  consisting  of  one  or  more 
"superconductive"  filaments  other  than 
niobium-titanium,  having  all  of  the 
following: 

b.l.  A  "critical  temperature"  at  zero 
magnetic  induction  exceeding  9.85  K 
( -  263.31"'  C)  but  less  than  24  K  ( -  249.16* 
C); 

b.2.  A  cross-section  area  less  than  0.28  x 
10~*mm2;  and 

b.3.  Remaining  in  the  "superconductive" 
state  at  a  temperature  of  4.2  K  ( -  268.96°  C) 
when  exposed  to  a  magnetic  field 
corresponding  to  a  magnetic  induction  of  12 
T. 

1C006    Fluids  snd  lubricating  materials,  aa 
follows  (see  Ust  of  Iteme  Controlled). 

License  Requirements 

Reason  for  Control:  NS.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Colimm  1 

License  Exceptions 

LVS:  $3000 

CBS:  N/A      - 

CIV:  N/A 

List  of  Items  Controlled 

Unit:  Barrels  (55  U.S.  gallons/  209  liters) 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Hydraulic  fluids  containing,  as  their 

principal  ingredients,  any  of  the  following 

compounds  or  materials: 

a.l.  Synthetic  hydrocarbon  oils  or 
silahydrocaibon  oils,  having  all  of  the 
following: 

Note:  For  the  purpose  of  lC006.a.l, 
silahydrocarbon  oils  contain  exclusively 
silicon,  hydrogen  and  carbon. 

a.l.a.  A  flash  point  exceeding  477  K  (204' 
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a.l.b.  A  pour  point  at  239  K  ( -  34*  C)  or 
less; 

a.l.a  A  viscosity  index  of  75  or  more;  and 

a.l.d.  A  thermal  stability  at  616  K  (343*  C); 
or 

a.2.  Chlorofluorocarbons,  having  all  of  the 
following: 

Note:  F(K  the  purpose  of  lC006.a.2, 
chlorofluorocarbons  contain  exclusively 
carbon,  fluorine  and  chlorine. 

a.  2.3.  No  flash  point; 

a.2.b.  An  autogenous  ignition  temperature 
exceeding  977  K  (704*  C); 

a.2.c  A  pour  point  at  219  K  (-54*C)  or 
less; 

a.2.d.  A  viscosity  index  of  80  or  more;  and 

a.2.e.  A  boiling  point  at  473  K  (200*  Q  or 
higher, 

b.  Lubricating  materials  containing,  as  their 
principal  ingredients,  any  of  the  following 
compounds  or  materials: 

b.1.  Phenylene  or  alkylphenylene  ethers  or 
thio-ethers,  or  their  mixtures,  containing 
man  than  two  ether  or  thio-ether  functions 
or  mixtures  thereof,  or 

bi2.  Fluorinated  silicone  fluids  with  a 
kinematic  viscosity  of  less  than  5,000  mmV 
s  (5,000  centistokes]  measured  at  298  K  (25* 
Q: 

c  Damping  or  flotation  fluids  with  a  purity 
exceeding  99.8%,  containing  less  than  25 
particles  of  200  imi  or  larger  in  size  per  100 
ml  and  made  from  at  least  85%  of  any  of  the 
following  comixtunds  or  materials: 

cl.  Dibrranotetrafluoroethane; 

c2.  Polychlorotrifluoroethylene  (oily  and 
waxy  modifications  only);  or 

c3.  Polybromotrifluoroethylene; 

d.  Fluorocarbon  electronic  cooling  fluids, 
having  all  of  the  following  characteristics: 

d.1.  Containing  85%  by  weight  or  more  of 
any  of  the  following,  or  mixtures  thereof: 

d.1. a.  Monomeric  forms  of 
perfluoropolyalkylether-triazines  or 
perfluoroaliphatic-ethers; 

d.l.b.  Pertluoroalkylamines; 

dl.c  Perfluorocycloalkanes;  or 

dl.d.  Perfluoroalkanes; 

d.2.  Density  at  298  K  (25*  C)  of  1.5  g/ml 
or  more; 

d.3.  In  a  liquid  sUte  at  273  K  (0*  C);  and 

d.4.  Containing  60%  or  more  by  weight  of 
fluorine. 

Technical  Note:  For  the  purpose  of  1C006: 

a.  Flash  point  is  determined  using  the 
Qeveland  Open  Cup  Method  described  in 
ASTM  D-92  or  national  equivalents; 

b.  Pour  point  is  determined  using  the 
method  described  in  ASTM  D-97  or  national 
equivalents: 

c.  Viscosity  index  is  determined  using  the 
method  described  in  ASTM  D-2270  or 
national  equivalents; 

d.  Thermal  stability  is  detennined  by  the 
following  test  procedure  or  national 
equivalents: 

Twenty  ml  of  the  fluid  under  test  is  placed 
in  a  46  ml  type  317  stainless  steel  chamber 
containing  one  each  of  12.5  mm  (nominal) 
diameter  balls  of  M-10  tool  steel,  52100  steel 
and  naval  bronze  (60%  Cu,  39%  Zn,  0.75% 
Sn); 

The  chamber  is  purged  with  nitrogen, 
sealed  at  atmospheric  pressure  and  the 
temperature  raised  to  and  maintained  at  644 
±  6  K  (371  ±  6*  C)  for  six  hours; 


The  specimen  will  be  considered  thermally 
stable  if,  on  completion  of  the  above 
procedure,  all  of  the  following  conditions  are 
met: 

1.  The  loss  in  weight  of  each  ball  is  less 
than  10  mg/mm2  of  ball  surface; 

2.  The  change  in  original  viscosity  as 
determined  at  311  K  (38*  C)  is  less  than  25%; 
and 

3.  The  total  acid  or  base  number  is  less 
than  0.40; 

e.  Autogenous  ignition  temperature  is 
determined  using  the  method  described  in 
ASTM  E-659  or  national  equivalents. 

1C007   Ceramie 


pracufsor  iMftafWs,  i 
Nmiw  ControflMf). 


>fotows(aMUsto( 


I^ason  for  Control:  NS,  MT.  AT     *^ 

Control(s)  Country  Qtart 

NS  applies  to  entire  entry      NS  Column  2. 

MT  applies  to  items  in  MT  Column  1. 

lC007.d  and  .f  when  the 
dielectric  constant  is 
less  than  6  at  fre- 
quencies from  100  Hz  to 
10.000  MHz  for  use  in 
missile  radomes. 

AT  applies  to  entire  entry     AT  Column  1. 

LioaoM  BaqidiaMrt  NataK  See  S  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
Lkwue  Exceptiomi 

LVS:  $5000,  except  N/A  for  MT  and  for 

lC007.e 
CBS:  N/A 
aV:N/A 

Liat  of  ItaoM  ControllMl 

Unit:  Kilograms 

Related  Controls:  See  also  1C107 

Related  Definitions:  N/A 

Items:  a.  Base  materials  of  single  or  complex 

borides  of  titanium  having  totel  metallic 

impurities,  excluding  intentional  additicMU, 

of  less  than  5,000  ppm,  an  average  particle 

size  equal  to  or  less  than  5  \aa  and  no  more 

than  10%  of  the  particles  larger  than  10  )un; 

b.  Non-"composite"  ceramic  materials  in 
crude  or  semi-febricated  form,  composed  of 
borides  of  titanium  with  a  density  of  98%  or 
more  of  the  theoretical  density; 

Note:  lC007.b  does  not  control  abrasives. 

c.  Ceramic-ceramic  "composite"  materials 
with  a  glass  or  oxide-"matrix"  and  reinforced 
with  fibers  made  from  any  of  the  following 
systems: 

cl.  Si-N; 
C.2.  Si-C; 
C.3.  Si-Al-O-N;  or 

C.4.  Si-O-N;  having  a  "specific  tensile 
strength"  exceeding  12.7  x  10*  m; 

d.  Ceramic-ceramic  "composite"  materials, 
with  or  without  a  continuous  metallic  phase, 
incorporating  particles,  whiskers  or  fibers, 
where  carbides  or  nitrides  of  silicon, 
zirconium  or  boron  form  the  "matrix"; 

e.  Precursor  materials  (i.e.,  special  purpose 
polymeric  or  metallo-organic  materials)  for 
producing  any  phase  or  phases  of  the 
materials  controlled  by  1C007.C,  as  follows: 


e.l.  Polydiorganosilanes  (for  producing 
silicon  carbide); 

e.2.  Polysilazanes  (for  producing  silicon 
nitride); 

e.3.  Polycarbosilazanes  (for  producing 
ceramics  with  silicon,  carbon  and  nitrogen 
components); 

f  Ceramic-ceramic  "composite"  materials 
with  an  oxide  or  glass  "matrix"  reinforced 
with  continuous  fibers  from  any  of  the 
following  systems: 

f.l.  AlzOj;  or 

f.2.  Si-C-N. 

Note:  lC007.f  does  not  control 
"composites"  containing  fibers  from  these 
systems  with  a  fiber  tensile  strength  of  less 
than  700  MPa  at  1.273  K  (1.000*  C)  or  fiber 
tensile  creep  resistance  of  more  than  1% 
creep  strain  at  100  MPa  load  and  1,273  K 
(1,000*0  for  100  hours. 


1C008    Non-fhiorinelMl 
ControllMQ. 


Reason  for  Control:  NS.  AT 
Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


••  foNows  (MS  LM  Of  IMM 


Country  Chart 

NS  Column  2 
ATCohimn  1 

tExcBptieiit 

LVS:  $200 

GBS:  N/A 

aV:N/A 

Lkt  of  nnn  OmtiaUad 

Unit:  Kilograms  , 

Related  Controls:  N/\ 

Related  Definitions:  N/A 

hems:  a.  Non-fluOTinated  polymeric  ' 

substances,  as  follows: 

a.1.  Bismaleimides; 

a.2.  Aromatic  polyamide-imides; 

a.3.  Aromatic  polyimides; 

a.4.  Aromatic  polyetherimides  having  a 
glass  transition  temperature  (T^  exceeding 
513  K  (240*  Q  determined  using  the  dry 
method  described  in  ASTM  D  3418; 

Note:  lC008.a  does  not  control  non-fosible 
compression  molding  powders  or  molded 
fiorms. . 

b.  Thermoplastic  liquid  crystal  copolymers 
having  a  heat  distortion  temperature 
exceeding  523  K  (250*  C)  measured  according 
to  ASTM  D-648,  method  A,  or  national 
equivalents,  with  a  load  of  1.82  N/mm^  and 
composed  of: 

b.l.  Any  of  the  foUowing: 

b.l.a.  Phenylene,  biphenylene  or 
naphthalene;  or 

b.l.b.  Methyl,  tertiary-butyl  or  phenyl 
substituted  phenylene,  biphenylene  or 
naphthalene;  and 

b.2.  Any  of  the  following  acids: 

b.2.a.  Terephthalic  acid; 

b.2.b.  6-hydroxy-2  naphthoic  acid;  or 

b.2.c.  4-hydroxyl)enzoic  acid; 

c.  Polyarylene  ether  ketones,  as  follows: 
cl.  Polyether  ether  ketone  (PEEK) 

c.2.  Polyether  ketone  ketone  (PEKK); 
C.3.  Polyether  ketone  (PEK); 
C.4.  Polyether  ketone  ether  ketone  ketone 
(PEKEKK); 

d.  Polyarylene  ketones; 


Llat  of  Items 

Unit:  Kilogra 


UMl 
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e.  Polyarylene  sulphides,  where  the 
arylene  group  is  biphenylene,  triphenylene 
or  combinations  thereof; 

f.  Polybiphenylanethersulphone. 
Technical NolerThe glass  transition 

temperature  (T,)  f^r  1C008  materials  is 
determined  using  the  method  described  in 
ASTM  D  3418  usjig  the  dry  method. 

1C009    UnproMMad  fluorinatsd 
compounds,  as  tallows  (see  List  of  Items 
Controlled). 

License  Requiranients 

Reason  for  Contrai :  NS,  AT 


ControUi) 


Country  Chart 


NS  applies  to  enttk  entry      NS  Column  2 
AT  applies  to  enti:  v  entry     AT  Column  1 

License  Exceptioi^  1 

LVS:  $5000 
CBS:  N/A 
CIV:N/A 

List  of  Items  Conlirelled 

Unit:  Kilograms    1 1 

Related  ControlsM/A  , 

Related  DefinidoA^ti/ A 

Items:  a.  CopolymiBrs  of  vinylidene  fluoride 

having  75%  or  more  beta  crystalline 

structure  without  stretching; 

b.  Fluorinated  polyimides  containing  10% 
by  weight  or  ipora  of  combined  fluorine; 

c.  Fluorinated  pt^phazene  elastomers 
containing  30%  h^  ^weight  or  mora  of 
combined  fluorin^.i 

1C010    "Rbrousbr  filamentary  matertals" 
which  may  be  ua^^  In  organic  "matrix", 
metallic  "matrix"  icr  carbon  "matrix" 
"compoelte"  structures  or  laminates,  as 
fbNoies  (see  Ust  e(  Hems  Controlled). 

License  KequiraBeiits 

fleoson /or  Contro|lNS,  NP,  AT 


ControHsJi 


Country  Chart 


NS  applies  to  entlH  entry      NS  Column  2 
NP  applies  to  iCO^O.a  NP  Column  1 

(aramid  "flbrous  br  fila- 
mentary materiall",  .b 

(carbon  "flbrous  end 

filamentary  matetials"), 

and  e.l  for  "flbrous  and 

filamentary  mat0^als" 

that  meet  or  exceed  the 

control  criteria  of  ECCN 

1C210. 
AT  applies  to  entite  entry      AT  Column  1 

License  RequireaHnt  Netes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  ExoeptioiJ 

LVS:  $1500.  N/A  Wi  NP 
GBS:  N/A  1 

CIV:  N/A 

List  of  Itenu  Controlled 

Unit:  Kilograms      i 

Related  Controls:  See  also  1C210. 1C990.  and 
9A110  for  material  not  controlled  by 
iCOlO.e,  as  defined  by  technical  notes  1  or 
2.  Note  that  some  Items  in  iCOlO.e  are  also 
controlled  under IdAllO 


Related  Definitions:  (1)  Specific  modulus: 
Young's  modulus  in  pascals,  equivalent  to 
N/m2  divided  by  specific  weight  in  N/m', 
measured  at  a  temperature  of  (296±2)  K 
((23-»-2)  C)  and  a  relative  himiidity  of 
(50±5)%.  (2)  Specific  tensile  strength: 
ultimate  tensile  strength  in  pascals, 
equivalent  to  N/m^  divided  by  specific 
weight  in  N/m^,  measured  at  a  temperature 
of  (296±2)  K  ((23±2)  C)  and  a  relative 
humidity  of  (50±5)% 

Items:  a.  Organic  "fibrous  or  filamentary 

materials",  having  all  of  the  following: 
a.l.  A  specific  modulus  exceeding  12.7  x 

10*  m;  and 

a.  2.  A  specific  tensile  strength  exceeding 
23.5  x  10*  m; 

Note:  lC010.a  does  not  control 
polyethylene. 

b.  Carbon  "fibrous  or  filamentary 
materials",  having  all  of  the  following: 

b.l.  A  speciflc  modulus  exceeding  12.7  x 
10*  m;  and 

b.2.  A  speciflc  tensile  strength  exceeding 
23.5  X  10*  m; 

Technical  Note:  Properties  for  materials 
described  in  iCOlO.b  should  be  determined 
using  SACMA  recommended  methods  SRM 
12  to  17,  or  national  equivalent  tow  tests, 
such  as  Japanese  Industrial  Standard  JIS-R- 
7601.  Paragraph  6.6.2,  and  based  on  lot 
average. 

Note:  ICOlO.b  does  not  control  fabric  made 
from  "fibrous  or  filamentary  materials"  for 
the  repair  of  aircraft  structures  or  laminates, 
in  which  the  size  of  individual  sheets  does 
not  exceed  50  cm  x  90  cm. 

c.  Inoi^anic  "fibrous  or  filamentary 
materials",  having  all  of  the  following: 

c.l.  A  specific  moduluis  exceeding  2.54  x 
10*  m;  and 

C.2.  A  melting,  softening,  decomposition  or 
sublimation  point  exceeding  1,922  K  (1,649 
°C)  in  an  inert  environment; 

Note:  iCOlO.c  does  not  control: 

1.  Discontinuous,  multiphase, 
polycrystalline  alumina  fibers  in  chopped 
fiber  or  random  mat  form,  containing  3 
weight  percent  or  more  silica,  with  a  specific 
modulus  of  less  than  10x10*  m; 

2.  Molybdenum  and  molybdenum  alloy 
fibers; 

3.  Boron  fibers: 

4.  Discontinuous  ceramic  fibers  with  a 
melting,  softening,  decomposition  or 
sublimation  point  lower  than  2,043  K  (1.770 
"C)  in  an  inert  environment. 

d.  "Fibrous  or  filamentary  materials": 
d.l.  Composed  of  any  of  the  following: 
d.l.a.  Polyetherimides  controlled  by 

lC008.a;  or 

d.l.b.  Materials  controlled  by  iGOOS.b  to 
ICOOS.f;  or 

d.2.  Composed  of  materials  controlled  by 
iCOlO.d.l.a  or  iCOlO.d.l.b  and 
"commingled"  with  other  fibers  controlled 
by  iCOlO.a,  ICOlO.b  or  iCOlO.c; 

e.  Resin-impregnated  or  pitch-impregnated 
fibers  (prepregs),  metal  or  carbon-coated 
fibers  (preforms)  or  "carbon  fiber  preforms", 
as  follows: 

e.l.  Made  from  "fibrous  or  filamentary 
materials"  controlled  by  iCOlO.a,  ICOlO.b  or 
ICOlO.c; 


e.2.  Made  from  organic  or  carbon  "fibrous 
or  filamentary  materials": 

e.2.a.  With  a  "specific  tensile  strength" 
exceeding  17.7x10*  m; 

e.2.b.  With  a  "specific  modulus"  exceedins 
10.15x10*  m; 

e.2.c.  Not  controlled  by  ICOlO.a  or 
ICOlO.b;  and 

e.2.d.  When  impregnated  with  materials 
controlled  by  1C008  or  lC009.b,  having  a 
glass  transition  temperature  (T,j  exceeding 
383  K  (110  "C)  or  with  phenolic  or  epoxy 
resins,  having  a  glass  transition  temperature 
(T,)  equal  to  or  exceeding  418  K  (145  "C). 

Notes:  ICOlO.e  does  not  control: 

1.  Epoxy  resin  "matrix"  impregnated 
carbon  "fibrous  or  filamentary  materials" 
(prepregs)  for  the  repair  of  aircraft  structures 
or  laminates,  in  which  the  size  of  individual 
sheets  of  prepreg  does  not  exceed  SO  cm  x  90 
cm; 

2.  Prepregs  when  impregnated  with 
phenolic  or  epoxy  resins  having  a  glass 
transition  temperature  (T,)  less  than  433  K 
(160  "C)  and  a  cure  temperature  lower  than 
the  glass  transition  temperature. 

Technical  Note:  The  glass  transition 
temperature  (T,)  for  ICOlO.e  materials  is 
determined  using  the  method  described  in 
ASTM  D  3418  using  the  dry  method.  The 
glass  transition  temperature  for  phenolic  and 
epoxy  resins  is  determined  using  the  method 
described  in  ASTM  D  4065  at  a  frequency  of 
1  Hz  and  a  heating  rate  of  2  K  per  minute 
using  the  dry  method. 

icon    Metale  and  compounds,  as  follows 
(ase  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS.  MT,  AT 


Country  Chart 

NS  Column  1 
MT  Column  1 

AT  Column  1 


Contro/^5^ 

NS  applies  to  entire  entry 
MT  applies  to  iCOll.a 

and  .b. 
AT  applies  to  entire  entry 

License  Excqitions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  iClll.  (2) 
Items  controlled  by  ICOll.a,  and  metel 
fuels  in  particle  form,  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
manufactured  fitim  material  consisting  of 
99  percent  or  more  of  items  controlled  by 
lOOll.b.  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (see  22 
CFR  part  121) 
Related  Definitions:  N/A      ^  ' 

Items:  a.  Metals  in  particle  sizes  of  less  than 
60  jun  whether  spherical,  atomized, 
spheroidal,  flaked  or  ground,  manufectured 
from  material  consisting  of  99%  or  more  of 
zirconium,  magnesium  and  alloys  of  these; 

N.B.:  The  metals  or  alloys  listed  in  ICOll.a 
are  controlled  whether  or  not  the  metals  or 
alloys  are  encapsulated  in  aluminum, 
magnesium,  zirconium  or  beryllium. 

b.  Boron  or  boron  carbide  of  85%  purity  or 
higher  and  a  particle  size  of  60  )un  or  less; 


2474        Federal  Register  /  Vol.  63,  No.  10  /  Thursday,  January  15,  1998  /  Rules  and  Regulations 


N.B.:  The  metals  or  alloys  listed  in  iCOll.b 
are  controlled  whether  or  not  the  metals  or 
alloys  are  encapsulated  in  aluminum, 
magnesium,  zirconium  or  beryllium. 

c  Guanidine  nitrate. 

1C012  HalsrWs  for  nuclear  heat  sources, 
as  foNowfs  (sse  Ust  of  Items  Controlled). 

LioeBM  Rsmuranents 

Reason  fw  Control: 

Control(s):  Items  described  in  1C012  are 

subject  to  the  export  licensing  authority  of 

the  Nuclear  Regulatory  Conunission  (see  10 

CFR  part  110) 
Lionm  Exceptions 
LVS:  N/A 
GBS:  N/A 
aV:  N/A 

Lilt  ofltans  CmtroUed 
Unit:  N/A 

Belated  Controls:  N/A 
Related  Definitions:  N/A 
Aems:  a.  Plutonium  in  any  form  Mrith  a 
plutonium  isotopic  assay  of  plutonium-238 
of  man  than  50%  by  weight; 

Note:  lC012.a  does  not  control: 

1.  Shipments  with  a  plutonium  content  of 
1  g  or  less; 

2.  Shipments  of  3  effective  grams  or  less 
when  contained  in  a  sensing  component  in 
instruments. 

■  b.  Previously  separated  neptuniiun-237  in 
any  form. 

Note:  lC012.b  does  not  control  shipments 
with  a  neptunium-237  content  of  1  g  or  less. 

1C018    Materials  on  ttw  International 
Munitions  List. 


Country  Chart 

NS  Column  1 
AT  Column  1 


lExceptioiis 

LVS: $3000 

GBS:  Yes  for  items  listed  in  Advisory  Note 

to  1C018 
aV:N/A 
List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  EUiyl  and  Methyl  centralites. 

b.  NN-Diphenylurea  (unsymmetrical 
diphenylurea). 

c  Methyl-NN-diphenylurea  (methyl 
unsymmetrical  diphenylurea). 

d.  Ethyl-NN-diphenylurea  (ethyl 
unsymmetricaMiphenylurea). 

e.  Ethyl  phenyl  urethane. 
f  Diphenyl  urethane. 

g.  Diortho  tolyl-urethane. 
h.  2-Nitrodiphenylamine. 
i.  p-Nitromethylaniline. 
j.  2,2'  Dinitropropanol. 
k.  Bis(2.2'  dinitropropyl)  formal  and  acetal. 
1.  3-Nitraza-l,5  pentane  diisocyanate. 
m.  Guanidine  nitrate. 

n.  Hydrogen  peroxide  in  concentrations  of 
85%. 


i  Ksquirements 

Reason  for  Control:  NS,  AT 

Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


o.  Charges  specially  designed  for  civilian 
applications,  containing  military  explosives, 
except  those  items  described  in  1C992. 

Technical  Note:  Military  high  explosives 
are  solid,  liquid  or  gaseous  substances  or 
mixtures  of  substances  that,  in  their 
application  as  primary,  booster,  or  main 
charges  in  warheads,  demolition  and  other 
military  applications,  are  required  to 
detonate. 

Advisory  Note:  Licenses  are  likely  to  be 
approved  for  export  and  reexport  to 
satisfactory  end-users  in  Country  Group  D:l 
of  certain  explosive  substances  and  mixtures 
in  reasonable  quantities  for  civilian  or 
industrial  purposes  when  made  into 
cartridges  or  charges  of  an  exclusively 
civilian  or  industrial  nature,  such  as 
propellants  for  sfmrting  purposes  or  shooting 
gallery  practice;  cartridges  for  riveting  guns; 
and  explosive  charges  for  agricultural 
purposes,  public  works,  mines,  quarries  or 
oil-well  drilling.  The  following  are  the 
substances  or  mixtures  to  which  this 
procediue  applies: 

a.  Nitrate-based  (40  percent  or  more)  and 
provided  they  do  not  contain  more  than  40 
percent  nitroglycol/nitroglycerin  or  no  more 
than  16  percent  TNT; 

b.  Nitrocellulose  with  a  nitrogen  content  of 
over  12.2  percent; 

c.  Nitroglycerin; 

d.  Single  base  nitrocellulose; 

e.  Sodium  azide  and  other  inoiganic 
azides. 

1C101    Materials  and  devices  for  rsduced 
observables  such  as  radar  reftocthrtty, 
ultraviolet/Infrared  signatures  and  acoustic 
signatures,  other  than  thoae  controlled  by 
1C001,  usabto  In  "missHes"  snd  their 
subsystems. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Coliunn  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  Materials  controlled  by  this 
entry  include:  (a)  structural  materials  and 
coatings  specially  designed  for  reduced 
radar  reflectivity;  (b)  coatings,  including 
paints,  specially  designed  for  reduced  or 
tailored  reflectivity  or  emissivity  in  the 
microwave,  infrared  or  ultraviolet  spectra. 
This  entry  does  not  control  coatings  when 
specially  used  for  the  thermal  control  of 
satellites. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1  CI  07  Graphite  and  ceramic  materials, 
other  than  those  controlled  by  1C007,  as 
follows  (see  List  of  Itents  Controlled). 

License  Requirements 

Reason  for  Control:  MT,  AT. 


Country  Chart 

MT  Coliunn  1 
AT  Colunm  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Eicceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  ICilograms 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Fine  grain  recrystallized  bulk 
graphites  having  a  bulk  density  of  1.72  g/cm' 
or  greater,  measured  at  288  K  (15°  C),  and 
having  a  particle  size  of  100  micrometers  or 
less,  pyrolytic  or  fibrous  reinforced  graphites, 
usable  for  rocket  nozzles  and  reentry  vehicle 
nose  tips; 

b.  Ceramic  composite  materials  (dielectric 
constant  less  than  6  at  frequencies  from  100 
Hz  to  10,000  MHz),  also  usable  for  "missile" 
radomes,  and  bulk  machinable  silicon- 
carbide  reinforced  unfired  ceramic,  usable  for 
nose  tips. 

1C111    Propeltante  and  constituent 
chemicaia  for  propellants,  ottwr  ttian  those 
controlled  by  1C011,  as  follows  (see  Ust  of 
Items  Controlled). 

License  Requirements 

iiMson  for  Control:  MT.  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Coliunn  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  The  following  materials, 
whether  or  not  encapsulated  in  aluminum, 
beryllium,  magnesium,  or  zirconium  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls:  (See  22  CFR  part 
121):  (a)  Spherical  aluminum  powder  with 
particles  of  uniform  diameter  60  x  10"*  m 
'  (60  micrometers)  or  less  and  an  aluminum 
content  of  97  percent  or  greater;  (b)  Metals 
in  particle  sizes  less^an  60  x  10~*  m  (60 
microns),  whether  spherical,  atomized, 
spheroidal,  flaked  ot  ground,  manufectured 
from  material  consisting  of  99  percent  or 
more  of:  boron;  magnesium;  zirconium; 
alloys  of  boron,  magnesium  or  zirconium; 
beryllium;  or  iron  powder  with  average 
particle  size  of  3x10  -*  m  (3  microns]  or 
less  produced  by  hydrogen  reduction  of 
iron  oxide. 
Related  Definitions:  N/A 
Items:  a.  Propulsive  substances: 

a.l.  Spherical  aluminum  powder,  other 
than  that  specifled  on  the  U.S.  Munitions 
List,  with  particles  of  uniform  diameter  of 
less  than  500  micrometer  and  an  aluminum 
content  of  97%  by  weight  or  greater; 

a.2.  Metals,  other  than  that  controlled  by 
the  U.S.  Munitions  List,  in  particle  sizes  of 
less  than  500  micrometers,  whether 
spherical,  atomized,  spheroidal,  flaked  or 


1C116 
charactertas 
cartoon  conti 
aubsUtuUon 
produce  ags 


maaauredat 
8heet,platei 
thickness  eq 


1C117  Tung 
ofttwsemeta 
spherical  ori 
micrometer  d 
97%orgreati 
motor  compo 
aubstrates,  nt 
control  surftK 


UMl 
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zmx)nium; 


ground,  consisting  B7%  or  mare  by  weight  of 
any  of  the  followinft: 

a.2.a.  ZirconiuniJ 

a.2.b.  Berylliumtj 

a.2.c.  Boron;      | 

a.2.d.  Magnesiuiq;  or 

a.2.e.  Alloys  of  til<e  metals  specified  by 
a.2.atoa.2.dabove; 

a.3.  Liquid  oxidizers,  the  following: 

a.3.a.  Dinitrogeq  trioxide; 

a.3.b.  Nitrogen  di|3xide/dinitrogen 
tetroxide;  | 

a.3.c.  Dinitrogenj  |>entoxide: 

b.  Polymeric  subjtances: 

b.l.  Carboxy-teraiinated  polybutadiene 
(CTPB);  i  I 

b.2.  Hydroxy-terjf  inated  polybutadiene    " 
(HTPB),  other  thaii  that  controlled  by  the 
U.S.  Munitions  List; 

b.3.  Polybutadietie-acrylic  acid  (PBAA); 

b.4.  Polybutadiene-acrylic  acid- 
aciylonitrile  (PBAllI: 

c.  Other  propellai^t  additives  and  agents: 
c.l.  Butacene;       | 

c.2.  Triethylene  glycol  dinitrate  (TEGDN); 

c.3.  2-Nitrodipheaylamine; 

c.4.  Trimethyloldtfaane  trinitrate  (TMETN); 

c.5.  Diethylene  gljrcol  dinitrate  (DBGDN). 

Note:  For  propellents  and  constituent 
chemicals  for  prop^llants  not  controlled  by 
IClll.  see  the  U.S.  Munitions  List 


1C116    Maraglngaleels  (steels  ganwally 
eherecteriaecl  by  hMi  nickel,  very  low 
eerbon  oentent  snttthe  uee  of 
substitiiitonel  elements  or  precipltstes  to 
produce  ege-4wrdeiMng)  heving  en  ultlmste 
teneile  etrengtti  of  1,500  MPs  or  greeter, 
meeeured  St  293  K  i20>  C),  In  the  form  of 
siMet,  plete  or  tuM^g  witfi  8  wsil  or  piste 
tMcicneee  equel  to  or  leee  ttten  5  mm. 

LiomM  Raquiraments 

Reason  for  Control:  MT,  NP,  AT 


Contmt(s) 


MT  applies  to  entir|E|  entry 
*  that 


Country  Chart 

MT  Column  1 
NP  Column  1 


NP  applies  to  items 
meet  or  exceed  tbt  pa- 
rameters of  1C216. 

AT  applies  to  entire  entry      AT  Column  1 

Licmse  Exoeptiona 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  ContraUed 

Unit:  S  value  ',  , 

Related  Controls:  Sa$  also  1C216 
Related  Definitions:  W A 
Items:  The  list  of  items  controlled  is 
contained  in  the  BCX3M  heading. 

1C117   Tungsten,  eiolybdenum  end  elloye 
of  theee  metsis  in  tlie  form  of  uniform, 
sphericsl  or  stomixed  perticies  of  500 
micrometer  diemeten  or  lees  with  e  purity  of 
07%  or  greeter  for  fM)rlcetion  of  roci(et 
motor  components^  Le.,  host  shields,  nozzle 
eubstrstes,  nozzle  throets  snd  thrust  vector 
control  surfSces.      i 

Lioanae  Requiremraiti 

Reason  for  Control:  ifT,  AT 


Control(s) 


Country  chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Excq>tions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 
Related  Controls:  N/A 
Related  DefiniUons:  N/A 
Aems:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C202  Alloys,  other  then  thoee  controlled 
by  1C002A2.C  or  .d,  ss  follows  (sse  Uet  of 
Iteme  Controlled). 

Lioraae  Requirements 

Reason  for  Control:  NP,  AT 


-    Country  Qiart 

NP  Column  1 
AT  Coliunn  1 


ControUs) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  ControUad 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definition:  The  phrase  "alloys 
capable  of  encompasses  before  and  after 
heat  treatment. 

Items:  a.  Aluminum  "alloys  capable  of  an 
ultimate  tensile  strength  of  460  Mpa  or 
more  at  293  K  (20»  C),  in  the  form  of  tubes 
or  cylindrical  solid  forms  (including 
fbrgings)  with  an  outside  diameter  of  more 
than  75  nmi; 
b.  Titanium  "alloys  capable  of  an  ultimate 

tensile  strength  of  900  MPa  or  more  at  293 

K  (20*  C)  in  the  form  of  tubes  or  cylindrical 

solid  forms  (including  forgings)  with  an. 

outside  diameter  of  more  than  75  nun. 

1C210    "FilHousorfllsmentsrymeteriele" 
or  preprege.  other  then  thoee  controlled  by 
1C010.e,  .b  or  .e,  ee  follows  (see  Uet  of 
Iteme  Controlled). 

License  RequirenMnts 

Aeoson  for  Control:  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  9A110  for  fiber 
prepregs. 

Related  Definitions:  For  the  purpose  of  this 
entry,  the  term  "fibrous  or  filamentary 
materials"  is  restricted  to  continuous 
"monofilaments",  "yams",  "rovings", 
"tows"  or  "tapes". 

Definitions  for  other  terms  used  in  this  entry: 


Filament  or  Monofilament  is  the  smallest 
increment  of  fiber,  usually  several  (un  in 
diameter. 
Strand  is  a  bundle  of  filaments  (typically 

over  200)  arranged  approximate^  parallel. 
Roving  is  a  bundle  (typically  12-120)  of 

approximately  parallel  strands. 
Yam  is  a  bundle  of  twisted  strands. 
Tow  is  a  bundle  of  filaments,  usually  r 

approximately  parallel. 
Tape  is  a  material  constructed  of  interlaced 
or  unidirectional  filaments,  strands, 
rovings,  tows  or  yarns,  etc.,  usually 
preimpregnated  with  resin. 
Specific  modulus  is  the  Young's  modulus  in 
N/m*  divided  by  the  specific  weight  in  N/ 
m*.  measured  at  a  temperature  of  23  ±  2  "C 
and  a  relative  humidity  of  50  ±  5  percent 
Specific  tensile  strength  is  the  ultimate 
tensile  strength  in  N/m'  divided  by 
specific  weight  in  N/m*,  measured  at  a 
temperature  of  23  ±  2  "C  and  a  relative 
humidity  of  50  ±  5  percent 
hems:  a.  Carbon  or  aramid  "fibrous  or 
filamentary  materials"  having  a  "specific 
modulus"  of  12.7  X  lO' m  or  greater  or  a 
"specific  tensile  strength"  of  235  x  10>  m  or 
greater  except  Aramid  "fibrous  or  filamentary 
materials"  having  0.25  percent  or  more  by 
weight  of  an  ester  based  fibre  sur&ce 
modifier, 

b.  Glass  "fibrous  or  filamentary  materials" 
having  a  "specific  modulus"  of  3.18  x  10*  m 
or  greater  and  a  "specific  tensile  strength"  of 
76.2  X  10^  m  or  greater,  or 

c.  Thermoset  resin  impregnated  continuous 
"yams",  "rovings",  "tows"  or  "tapes"  with  a 
width  no  greater  than  15  mm  (prepregs), 
made  from  carbon  or  glass  "fibrous  or 
filamentary  materials"  controlled  by  lC210.a 
or  .b. 

Technical  Note:  The  resin  forms  the  matrix 
of  the  composite. 

1C216    Mersging  eteel.  other  then  thet 
controlled  by  1C1 16.  cepebte  of  en  ultimete 
teneile  ebength  of  2.050  MPs  or  mors.  St 
293  K  (20*  ^  except  forms  in  which  no 
imeer  dimenelon  exceeds  75  mm. 

License  Requirements 

Reason  for  Control:  NP,  MT.  AT 


ControUs) 


Country  Qnut 


NP  applies  to  entire  entry      NP  Colunm  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definition:  The  phrase  "maraging 
steel  capable  of  encompasses  maraging 
steel  before  or  after  heat  treatment 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C225    Boron  end  boron  oompounde. 
mixtures  snd  loeded  materisle  in  which  the 
boron-10  isotope  is  more  then  20%  by 
weight  of  the  totsl  boron  content 

License  Requirements 

Reason  for  Control:  NP,  AT 
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Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

Lkense  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 
Related  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C226    Parts  made  of  tungsten,  tungsten 
carbide,  or  tungsten  alloys  (greater  ttian 
90%  tungsten)  having  a  mass  greater  tlian 
20  kg  and  a  hollow  cylindrical  symmetry 
(including  cylinder  segments)  with  an 
inside  diameter  greater  than  100  mm  but 
less  than  300  mm,  except  parts  specially 
designed  for  use  as  weights  or  gamma-ray 
collimators. 

License  Requirements 
Beason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
hems:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C227    Calcium  (high  purity)  containing 
both  less  ttian  1,000  parts  per  million  by 
weight  of  metallic  impurities  ottwr  than 
magnesium  and  less  than  10  parts  per 
million  of  boroa 

License  Requirements 

Beason  for  Control:  NP.  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


)  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Kilograms 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C228    Magnesium  (high  purity)  containing 
both  less  tttan  200  parts  per  million  by 
'weiglit  of  metallic  impurities  other  than 
caidum  and  less  than  10  parts  per  million 

of  iMTOn. 

License  Requirements 

Beason  for  Control:  NP.  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  Items  Controlled 

Unit:  Kilograms 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C229    High  purity  (99.99%  or  greater) 
bismuth  with  very  low  silver  content  (less 
than  10  parts  per  million). 

License  Requirements 

Beason  for  Control:  NP.  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled  — 

Unit:  Kilograms 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  iirthe  ECCN  heading. 

1C230    Beryllium  metal,  alloys  containing 
more  than  50%  of  beryllium  by  weight, 
lieryllium  compounds,  or  manufactures 
thereof,  including  waste  and  scrap 
containing  l>eryllium  metal,  alloys,  or 
compounds. 

License  Requirements 

Beason  for  Control:  NP,  AT- 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  Items  Controlled 

Unit:  Kilograms 

Belated  Controls:  (1)  This  entry  includes 
waste  and  scrap  containing  beryllium 
metal,  alloys,  or  compounds.  (2)  This  entry 
does  not  control:  (a)  Metal  windows  for  X- 
ray  machines,  or  for  bore-hole  logging 
devices;  (b)  Oxide  shapes  in  fabricated  or 
semi-fabricated  forms  specially  designed 
for  electronic  component  parts  or  as 
substrates  for  electronic  circuits;  and,  (c) 
Beryl  (silicate  of  beryllium  and  aluminum) 
in  the  form  of  emeralds  or  aquamarines. 

Belated  Definitions:  N/A. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


1C231    Hafnium  metal,  alloys  and 
compounds  of  hafnium  containing  more 
than  60%  hafnium  by  weight  and 
manufactures  thereof. 

License  Requirements 

Beason  for  Control:  NP,  AT 

Contrdl(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entfte  entry      AT  Column  1 

LioBnse  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 
Belated  ControsI:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C232    Heiium-3  or  helium  isotoplcally 
enriched  in  ttie  hellum-3  isotope,  mixtures 
containing  heiium-3,  o^  products  or  devices 
containing  any  of  the  foregoing,  except  a 
product  or  device  containing  less  than  1  g 
of  hellum-3. 

License  Requirements 

Beason  for  Control:  UP.  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 
List  of  Items  Controlled 

Unit:  Liters 
Belated  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C233    Lithium  enriched  in  the  6  isotope 
(*Li)  to  greater  than  7.5  atom  percent, 
alloys,  compounds  or  mixtures  containing 
lithium  enriched  in  the  6  isotope,  or 
products  or  devices  containing  any  of  the 
foregoing  except  thermoluminescent 
dosimeters. 

License  Requirements 

Beason  for  Control:  NP.  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions  -^ 

LVS:  N/A 

GBS:  N/A 

aV:N/A   . 

List  of  Items  Controlled 

Unit:  Kilograms 

Belated  Controls;  N/A 

Belated  Definitions:  The  natural  occurrence 

of  the  6  isotope  in  lithiiun  is  7.5  atom 

percent. 


zuconium 


List  of  Items  ( 

Unit:  N/A 
Belated  Contri 
Belated  Defini 
/terns;  The  list 
contained  ii 


UM\ 
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Items:  The  list  of  Items  controlled  is 
contained  in  the  ECCN  heading. 

1C234    Zirconium  with  a  hafnium  contMit 
of  lesa  than  1  paitt.  hafnium  to  500  parts 
zirconium  by  wai^it.  in  the  form  of  metal, 
aiioys  containing  More  than  50%  zirconium 
by  weight,  or  compounds,  dr  manufactures 
wholiy  thereof;  eiiept  zirconium  in  the  form 
of  foii  having  a  thtticness  not  exceeding 
0.10  mm. 

License  RequiremaitB 

Reason  for  Contrdli  NP,  AT 


1C236    Aipha-emitting  radionuclides 
having  an  alpha  half-life  of  10  days  or 
greater  but  less  than  200  years,  compounds 
or  mixtures  containing  any  of  theae 
radionuclides  with  a  total  alpha  activity  of 
37  QBq/i(g  (1  Ci/kg)  or  greater,  or  products 
or  devices  containing  any  of  the  foregoing, 
except  a  product  or  device  containing  less 
than  3.7  QBq  (100  mlilicuries)  of  alpha 
activity. 

Lioeiise  Requirements 

Reason  for  Control:  HP.  KT 


Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C230    High  exploehws,  other  than  those 
controlled  by  the  U.S.  iMunitions  Ust.  or 
substances  or  mixtures  containing  more 
than  2%  thereof,  with  a  crystal  density 
greater  than  1.8  gm  per  cm^  and  having  a 
detonation  velocity  greater  than  8,000  m/s. 
License  Requirements 
Reason  for  Control: 


ControKs^ 


Contml(s) 


Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptionk 

LVS:  N/A 

CBS:  N/A 

aV:  N/A 

List  of  Items  Conti|Qlled 

Unit:  Kilograms     j 

Related  Controls:  Zirconium  metal  and  alloys 
in  the  form  of  tu))bs  or  assemblies  of  tubes, 
specially  designed  or  prepared  for  use  in 
a  reactor  are  subject  to  the  export  licensing 
authority  of  the  NUclear  Regulatory 
Commission.  (Sep  10  CFR  part  110.)  This 
entry  includes  wtete  and  scrap  containing 
zirconium.  This  entry  does  not  control 
zirconium  in  the Jbrrn  of  foil  or  strip 
having  a  thickne^  not  exceeding  0.10mm 
(0.004  in.).  { 

Related  Definition^  fi/A 
Items:  The  list  of  it^^s  controlled  is 
contained  in  the  BCCN  heading. 

1C235    Tritium,  tmium  compounds, 
mixtures  containing  tritium  in  which  the 
ratio  of  tritium  to  hydrogen  by  atoms 
exceeds  1  part  In  1000.  or  products  or 
devices  containing  any  of  the  foregoing; 
except,  a  product  or  device  containing  not 
more  than  1.48x  lO'  GBq  (40  CI)  of  tritium 
in  any  form. 

License  Requiremeats 

Reason  for  Control: 

Control(s):  Items  described  in  1C235  are 
subject  to  the  expjih  licensing  authority  of 
the  Nuclear  Regulialory  Commission  (see  10 
CFR  part  110). 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
CIV:  N/A 

List  of  Items  Controjl^ 

Unit:  N/A 

Related  Controls:  N/j* 
Related  Definitions:  N/A 
Items:  The  list  of  iteais  controlled  is 
contained  in  the  EOCN  heading. 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

'  Unit:  Millicuries 

Related  Controls:  Certain  alpha  emitting 
radionuclides  are  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission.  (See  also  10  CFR 
part  110.) 

Related  Definition:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C237    Radlum-226,  radlum-226 
compounds,  mixtures  containing  radium- 
226.  or  products  or  devices  containing  any 
of  the  foregoing,  except  medical 
applicators,  or  products  or  devtoee 
containing  not  mora  than  0.37  QBq  (10 
nHlilcurieS)  of  radium-226  in  any  form. 
License  Requirements 
Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 

aV:  N/A  ■ 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definition:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1C238    Chlorine  trifluoride  (GIF}). 
License  Requirements 

.Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 
Related  Controls:  N/A 


Country  Chart 

NP  Column  1 
AT  Column  1 


Country  Chart 

NP  Column  1 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  also  22  CFR  part  12 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  BCCN  heading. 

1C240    Nicicei  powder  or  porous  nidcel 
metal,  other  than  those  controlled  by 
0C006,  aa  follows  (see  Ust  of  Items 
Controllsd). 

License  Requirements 

Reason  for  Control: 


Control(s) 


Country  Chart 


NP  applies  to  enUre  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 
^  License  Exceptions 
LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Powder  with  a  nickel  purity  content 
of  99.0%  by  weight  or  greater  and  a  mean 
particle  size  of  less  than  10  micrometers 
measured  by  American  Society  for  Testing 
and  Materials  (ASTM)  B330  standard,  except 
filamentaiy  nickel  powders; 

b.  Porous  nickel  powder  produced  from 
materials  controlled  by  lC240.a,  except 
single  porous  nickel  sheets  not  exceeding 
1,000  cm2  per  sheet. 

Note:  lC240.b.refers  to  porous  metal 
formed  by  compacting  and  sintering  the 
materials  in  lC240.a  to  form  a  metal  material 
with  fine  pores  interconnected  throughout 
the  structure. 

1C350    Chemicals  that  may  be  used  as 
prseuraore  for  toxic  chemicai  agents,  as 
follows  (sse  List  of  Hems  Controlled. 

License  Requirements 

Reason  for  Control:  CB,  AT 


Contrails) 


Country  Chart 


CB  applies  to  entire  entry      CB  Column  2 
AT  applies  to  entire  entry     AT  Column  1 
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LiceBM  SeqnirBiiient  Notes 

1.  SAMPLE  SHIPMENTS:  Certain  sample 
shipments  of  chemicals  controlled  under 
EOCN  1C350  may  be  made  without  a  license, 
as  provided  by  the  following: 

a.  Chemicals  Not  Eligible:  The  following 
chemicals  are  not  eligible  for  sample 
shijMnents:  O-Ethyl-2-diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S.  #57856-11- 
8),  Ethylphosphonyl  difluoride  (C.A.S.  #753- 
96-0),  and  Methylphosphonyl  difluoride 
(CA.S.  #67&-99-3). 

b.  Countries  Not  Eligible:  The  following 
countries  are  not  eligible  to  receive  sample 
shipments:  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan,  Syria. 

c.  Sample  Shipments:  A  license  is  not 
required  for  sample  shipments  when  the 
cumulative  total  of  these  shipments  does  not 
exceed  a  5S-gallon  container  or  200  kg  of 
each  chemical  to  any  one  consignee  per 
calendar  year.  Multiple  sample  shipments,  in 
any  quantity,  not  exceeding  the  totals 
indicated  in  this  paragraph  may  be  exported 
without  a  license,  in  accordance  with  the 
provisions  of  this  Note  1.  A  consignee  that 
receives  a  sample  shipment  under  this 
exclusion  may  not  resell,  transfer  or  reexport 
the  sample  shipment,  but  may  use  the  sample 
shipment  for  any  other  legal  purpose 
unrelated  to  the  chemical  weapons.  However, 
a  sample  shipment  received  under  this 
exclusion  remains  subject  to  all  General 
Prohibitions  including  the  end-use  restriction 
described  in  §  744.4  of  the  EAR. 

d.  The  exporter  is  required  to  submit  a 
quarterly  written  report  for  shipments  of 
samples  made  under  this  Note  1.  The  report 
must  be  on  company  letterhead  stationery 
(titled  "Report  of  Sample  Shipments  of 
Chemical  Precursors"  at  the  top  of  the  first 
page)  and  identify  the  chemical(s).  Chemical 
Atetract  Service  Registry  (CA.S.)  number(s), 
quantity(ies),  the  ultimate  consignee's  name 
and  address,  and  the  date  exported.  The 
report  must  be  sent  to  the  U.S.  Department 
of  Commerce,  Bureau  of  Export 
Administration,  P.O.  Box  273,  Washington, 
DC  20044,  Attn:  "Report  of  Sample 
Shipments  of  Chemical  Precursors". 

2.  MIXTURES:  Mixtures  controlled  by  this 
entry  that  contain  certain  concentrations  of 
precursor  and  intermediate  chemicals  are 
subject  to  the  following  licensing 
requirements: 

a.  A  license  is  required,  regardless  of  the 
concentrations  in  the  mixture,  for  the 
following  chemicals:  O-Ethyl-2- 
diisopropylaminoethyl  methylphosphonite 
(QL)  (CA.S.#57856-ll-8),  Ethylphosphonyl 
difluoride  (CA.S.#753-98-0)  and 
Methylphosphonyl  difluoride  (C.A.S.»676- 
99-3); 

b.  A  license  is  required  when  at  least  one 
of  the  following  chemicals  constitutes  more 
than  10  percent  of  the  weight  of  the  mixture 
on  a  solvent  free  basis:  Arsenic  trichloride 
(C.A.S.«7784-34-l),  Benzilic  acid 
(C.A.S.#76-93-7).  Diethyl  ethyl phosphonate 
(C.A.S.#78-38-6).  Diethyl 
methylphosphonite  (C.A.S.#15715-41-0). 
Dietbyl-N,N-dimethylphosphoroamidate 
(CA.S.  #2404-03-7),  N.N-Diisopropyl-beta- 
aminoethane  thiol  (CA.S.«5642-07-9),  N,N- 
Diisopropyl'2-aminoethyl  chloride 
hydrochloride  (CA.S.#4261-€8-l),  N.N- 


Diisopropyl-beta-aminoethanol  (C.A.S.#96- 
80-0),  N,N-Diisopropyl-beta-aminoethyl 
chloride  (C.A.S.#96-79-7),  Dimethyl 
ethylphosphonate(C.A.S.#6163-75-3), 
Dimethyl  methylphosphonate  (C.A.S.*756- 
79-6),  Ethylphosphonous  dichloride 
[Ethylphosphinyl  dichloride]  (C.A.S.*1498- 
40-4),  Ethylphosphonus  difluoride 
(Ethylphosphinyl  difluoride)  (C.A.S.*430- 
78—4),  Ethylphosphonyl  dichloride 
(C.A.S.#1066-50-8).  Methylphosphonous 
dichloride  [Methylphosphinyl  dichloride] 
(C.A.S.#676-83-5),  Methylphosphonous 
difluoride  [Methylphosphinyl  difluoride] 
(C.A.S.#753-59-3),  Methylphosphonyl 
dichloride  (CA.S.«676-97-l),  Pinacolyl 
alcohol  (C.A.S.#464-07-3),  3-QuinucUdinol 
(CA.S.#1619-34-7),  and  Thiodiglycol 
(CA.S.#lll-4&-8);  (Related  ECCN:  1C995) 

c.  A  license  is  required  when  at  least  one 
of  all  other  chemicals  in  the  List  of  Items 
Controlled  constitutes  more  than  25  percent 
of  the  weight  of  the  mixture  on  a  solvent  free 
basis  (related  ECCN:  1C995);  and 

d.  A  license  is  not  required  under  this 
entry  for  mixtures  when  the  controlled 
chemical  is  a  normal  ingredient  in  consumer 
goods  packaged  for  retail  sale  for  personal 
use.  Such  consumer  goods  are  controlled  by 
ECCN  EAR99. 

e.  Calculation  of  concentrations  of  AG- 
controUed  chemicals. 

1.  Usual  Commercial  Purposes.  In 
calculating  the  percentage  of  an  AG , 
controlled  chemical  in  a  mixtuire  (solution), 
any  other  chemical  must  be  excluded  if  it 
was  not  added  for  usual  commercial 
purposes,  but  was  added  for  the  sole  purpose 
of  circumventing  the  Expcvt  Administration 
Regulations. 

2.  "Solvent  Free  Basis  Requirement" 
When  calculating  the  percentage,  by  weight, 
of  components  in  a  chemical  mixture,  you 
must  exclude  from  the  calculation  any 
component  of  the  mixture  that  acts  as  a 
solvent. 

3.  Solvent— For  purposes  of  this  ECCN  "A 
substance  capable  of  dissolving  another 
substance  to  form  a  unifonnly  dispersed 
mixture  (solution)". 

•  Solvents  are  liquids  at  standard 
temperature  and  pressure  (STP). 

•  In  no  instance  is  an  AG  controlled 
chemical  considered  a  "solvent". 

•  All  ingredients  of  mixtures  are  expressed 
in  terms  of  weight. 

•  The  solvent  component  of  the  mixture 
converts  it  into  a  solution. 

3.  TRACE  QUANTITIES:  a.  A  license  is 
required  for  mixtures  containing  any  amount 
(including  trace  quantities)  for  the  following 
chemicals:  O-Ethyl-2-diisopropylaminoethyl 
methyl  phosphonite  (QL)  (C.A.S.  #57856-11- 
8),  Ethyl  phosphonyl  difluoride  (C.A.S. 
#753-98-0),  and  Methyl  phosphonyl 
difluoride  (C.A.S.  #676-99-3). 

b.  Except  as  noted  in  paragraph  (3)(a)  of  the 
License  Requirements  Note,  a  license  is  not 
required  under  this  entry  for  mixtures  that 
contain  a  cimiulative  total  concentration  of 
no  more  than  10,000  parts  by  weight  (pbw) 
f>er  million  of  all  precursor  or  intermediate 
chemicals  listed  in  this  entry.  The 
calculation  for  this  paragraph  (3)(b)  should 
not  be  done  on  a  solvent-free  basis  (related 
ECCN:  1C995). 


c.  Countries  Not  Eligible:  The  following 
countries  are  not  eligible  for  exports  under 
this  Trace  Quantities  Note:  Cuba,  Iran.  Iraq, 
Libya,  North  Korea,  Sudan,  and  Syria. 

4.  COMPOUNDS:  A  license  is  not  required 
under  this  entry  for  chemical  compounds 
created  with  any  chemicals  identified  in  this 
ECCN  1C350,  unless  those  compounds  are 
also  identified  in  this  entry. 

Tecfanical  Notes:  1.  For  purposes  of  this 
entry,  a  "mixture"  is  defined  as  a  solid, 
liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 

2.  The  scope  of  this  control  applicable  to 
Hydrogen  Fluoride  (Item  25  in  List  of  Items 
Controlled)  includes  its  liquid,  gaseous,  and 
aqueous  phases,  and  hydrates. 

3.  All  de  minimis  exclusions  of  this  entry 
extend  to  all  mixtures  including  those  that 
contain  no  solvents. 

4.  A  Solvent  is  defined  as  a  substance 
capable  of  dissolving  another  substance  to 
form  a  uniformly  dispersed  mixture 
(solution).  For  examples  and  clarification  of 
the  term  "solvent  fi«e"  basis,  see  §  770.4  of 
the  EAR. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Liters  or  kilograms,  as  appropriate 

Related  Controls:  See  also  1C995 

Related  Definition:  See  §  770.2(k)  of  the  EAR 

for  synonyms  for  the  chemicals  listed  in 

this  entry. 
Items:  a.  Precursor  Chemicals,  as  follows: 

a.l.  (C.A.S.  #1341-4»-7)  Ammonium 
hydrogen  fluoride; 

a.2.  (C.A.S.  #7784-34-1)  Arsenic 
trichloride; 

a.3.  (CA.S.  #76-93-7)  Benzilic  acid; 

a.4.  (C.A.S.  #107-07-3)  2-ChlOToethanol: 

a.5.  (CA.S.  #78-38-6)  Diethyl 
ethylphosphonate; 

a.6.  (CA.S.  #15715-41-0)  Diethyl 
methylphosphonite; 

a.7.  (CA.S.  S.#2404-O3-7)  Diethyl-N,N- 
dimethylphosphoroamidate; 

a.8.  (C.A.S.  #762-04-9)  Diethyl  phosphite; 

a.9.  (CA.S.  #100-37-8)  N,N- 
Diethylaminoethanol; 

a.  10.  (CA.S.  #5842-07-9)  N.N-Diisopropyl- 
beta-aminoethane  thiol; 

a.ll.  (CA.S.  #4261-68-1)  N,N-Diisopropyl- 
beta-aminoethyl  chloride  hydrochloride; 

a.  12.  (CA.S.  #96-80-0)  N.N-Diisopropyl- 
beta-aminoethanol; 

a.  13.  (CA.S.  #96-79-7),  N,N-Diisopropyl- 
beta-aminoethyl  chloride; 

a.l4.  (CA.S.  #108-18-9)  Di- 
isopropylamine; 

a.l5.  (CA.S.  #6163-75-3)  Dimethyl 
ethylphosphonate; 

a.l6.  (CA.S.  #756-79-6)  Dimethyl 
methylphosphonate; 

a.l7.  (CA.S.  #868-85-9)  Dimethyl 
phosphite  (dimethyl  hydrogen  phosphite): 

a.l8.  (CA.S.  #124-40-3)  Dimethylamine; 

a.l9.  (CA.S.  #506-59-2)  Dimethylamine 
hydrochloride; 

a.20.  (CA.S.  #57856-11-8)  O-Ethyl-2- 
diisopropylaminoethyl  methyl  phosphonite 
(QL); 


CB  applies  t( 
AT  applies  ti 

License  Exce 

LVS:  N/A 


UMl 
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a.21.  (C.A.S.  #1498-40-4)  Ethyl 
phosphonous  dichloride  (Ethyl  phosphinyl 
dichloride); 

a.22.  (CA.S.  #4i4-7»-4)  Ethyl  phosphonus 
difluoride  [Ethyl  pkosphinyl  difluoride); 

a.23.  (QA.S.  #10^50-8)  Ethyl 
phosphonyl  dichloHde; 

a.24.  (CA.S.  #73i-98-0)  Ethyl  phosphonyl 
difluoride; 

a.25.  (C.A.S.  #7d«4-3»-3)  Hydrogen 
fluoride;  | 

a.26.  (CA.S.  #33i4-74-3)  3-HydroxyH- 
methylpiperidine;; ! 

a.27.  (CA.S.  #76-f89-l)  Methyl  benzilate; 

a.28.  (CA.S.  #67tt-83-5)  Methyl 
phosphonous  dichlbride  (Methyl  phosphinyl 
dicloride]; 

a.29.  (CA.S.  #753-59-3)  Methyl 
phosphonous  difluoride  (Methyl  phosphinyl 
difluoride]; 

a.30.  (C.A.S.  #67B-97-l)  Methyl 
phosphonyl  dichloi$de; 

a.31.  (CA.S.  #67B-9»-3)  Methyl 
phosphonyl  difluoride; 

a.32.  (CA.S.  #10025-87-3)  Phosphorus 
oxychloride; 

a.33.  (CA.S.  #100&6-13-8)  Phosphorus 
pentachloride; 

a.34.  (CA.S.  #131«-80-3)  Phosphorus 
pentasulfide; 

a.35.  (CA.S.  #77^^12-2)  Phosphorus 
trichloride;  1 1 

17-8)  Pinacolone;  ' 

17-3)  Pinacolyl  alcohol; 
-50-8)  Potassium 


-23-3)  Potassium 
-29-9)  Potassium 


a.36.  (CA.S.  #7 

a.37.  (CA.S. 

a.38.  (CA.S.  #15 
cyanide; 

a.39.  (CA.S.  #77i 
fluoride 

a.40.  (CA.S.  #771 
bifluoride; 

a.41.  (CA.S.  #16^*-34-7)  3-Quinuclidinol; 

a.42.  (CA.S.  #3731-38-2)  3-Quinuclidone; 

a.43.  (CA.S.  #1333-83-1)  Sodium 
bifluoride;  1 1 

a.44.  (CA.S.  #14*133-9)  Sodium  cyanide; 

a.45.  (CA.S.  #7641-49-4)  Sodium  fluoride; 

a.46.  (CA.S.  #131^-82-2)  Sodium  sulfide; 

a.47.  (CA.S.  #10q^5-67-9)  Sulfur 
monochloride;        1 1 

a.48.  (CA.S.  #10945-99-0)  Sulfur 
dichloride;  i 

a.49.  (CA.S.  #lllr^8-8)  Thiodiglycol; 

a.50.  (CA.S.  #7719-09-7)  Thionyl 
chloride;  11 

a.51.  (CA.S.  #102[-|71-€)  Triethanolamine; 

a.52.  (CA.S.  #637p(39-8)  Triethanolamine 
hydrochloride;  I 

a.53.  (CA.S.  #122-|52-1)  Triethyl 
phosphite;  and         \ 

a.54.  (CA.S.  #12lH45-9)  Trimethyl 
phosphite. 

b.  Reserved. 

1C351    Human  pathogens,  zoonoses,  and 
"toxins",  as  follews  (see  Ust  of  Items 
Controlled).  . 

Lkense  Requiremeiw. 

Reason  for  Control:  qB,  AT 


Control(s)  ' 

CB  applies  to  entirel^ntry 
AT  applies  to  entire  tntry 

License  Exceptioiis 

LVS:  N/A 


Country  Chart 

CB  Column  1 
AT  Column  1 


CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  All  vaccines  and 

"immunotoxins"  are  excluded  from  the 

scope  of  this  entry.  See  also  1C991. 
Related  Definition:  (1)  For  the  piuposes  of 

this  entry  "immunotoxin"  is  defined  as  an 

antibody-toxin  conjugate  intended  to 

destroy  specific  target  cells  (e.g.,  tumor 

cells)  that  bear  antigens  homologous  to  the 

antibody.  (2)  For  the  purposes  of  this  entry 

"subunit"  is  defined  as  a  portion  of  the 

"toxin". 
Items:  a.  Viruses,  as  follows: 

a.l.  Chikungunya  virus; 

a.  2.  Congo-Crimean  haemorrhagic  fisver 
virus; 

a.3.  Dengue  fever  virus; 

a.4.  Eastern  equine  encephalitis  virus; 

a.  5.  Ebola  virus; 

a.6.  Hantaan  virus; 

a.7.  Japanese  encephalitis  virus; 

a.8.  Junin  virus; 

a.9.  Lassa  fever  virus 

a.  10.  Lymphocytic  choriomeningitis  virus; 

a.11.  Machupo  virus; 

a.12.  Marbui^gvirus;  ' 

a.  13.  Monkey  pox  virus; 

a.l4.  Rift  Valley  fever  virus; 

a.  15.  Tick-borne  encephalitis  virus 
(Russian  Spring-Summer  encephalitis  virus); 

a.l6.  Variola  virus; 

a.  17.  Venezuelan  equine  encephalitis  virus; 

a.  18.  Western  equine  encephalitis  virus; 
.  a.l9.  White  pox;  or 

a.  20.  Yellow  fever  virus. 

b.  Rickettsiae,  as  follows: 

b.l.  Bartonella  quintana  (Rochalimea 
quintana,  Rickettsia  quintana); 
b.2.  Coxiella  burnetii; 
b.3.  Rickettsia  prowasecki;  or 
b.4.  Rickettsia  rickettsii. 

c.  Bacteria,  as  follows: 
c.l.  Bacillus  anthracis; 
c.2.  Brucella  ab<ntus; 

c.  3.  Brucella  melitensis; 
C.4.  Brucella  suis; 

C.5.  Burkholderia  mallei  (Pseudomonas 
mallei); 

C.6.  Burkholderia  pseudomallei 
(Pseudomonas  pseudomallei): 

C.7.  Chlamydia  psittaci; 

C.8.  Qostridium  botulinum; 

c.9.  Franciseila  tularensis; 

clO.  Sahnonella  typhi; 

ell.  Shigella  dysenteriae; 

c.l 2.  Vibrio  cholerae; 

C.13.  Yersinia  pestis. 

d.  "Toxins",  as  follows:  and  subunits 
thereof: 

d.l.  Botulinum  toxins; 

d.2.  Clostridium  perfiingens  toxins; 

d.3.  Conotoxin; 

d.4.  MicrocystJn  (cyanginosin); 

d.5.  Ricin; 

d.6.  Saxitoxin; 

d.7.  Shiga  toxin; 

d.8.  Staphylococcus  aureus  toxins; 

d.9.  Tetrodotoxin; 

d.lO.  Verotoxin;  or 

d.ll.  Aflatoxins. 


1C352    Animal  pathogens,  as  follows  (see 
List  of  Items  Controlled). 

LicwMW  ReqniiiiwiMwifB 

Reason  for  Control:  CB,  AT 


Country  Chart 

CB  Column  1 
AT  Column  1 


Control(s) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

Liosiise  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  ControUed 
Unit:  S  value 

Related  Controls:  All  vaccines  are  excluded 
from  the  scope  of  this  entry.  See  also 
1C991. 
Related  Definition:  N/A 
Items:  a.  Viruses,  as  follows: 

a.l.  African  swine  fever  \mis; 

a.2.  Avian  influenza  virus  that  are: 

a.2.a.  Defined  in  EC  Directive  92/40/EC 
(O.J.  L16  23.1.92  p.l9)  as  having  high 
pathogenicity,  as  follows: 

a.2.a.l.  Type  A  viruses  with  an  FVPI 
(intravenous  pathogenicity  index]  in  6  week 
old  chickens  of  greater  than  1.2;  or 

a.2.a.2.  Type  A  viruses  H5  or  H7  subtype 
for  which  nucleotide  sequencing  has 
demonstrated  multiple  basic  amino  acids  at 
the  cleavage  site  of  haemagglutinin; 

a.3.  Bluetongue  virus; 

a.4.  Foot  and  mouth  disease  virus; 

a.5.  Goat  pox  virus; 

a.6.  Porcine  herpes  virus  (Aujeszky's 
disease); 

a.7.  Swine  fever  virus  (Hog  cholera  virus); 

a.8.  Lyssa  virus; 

a.9.  Newcastle  disease  virus; 

a.  10.  Peste  des  petits  ruminants  virus: 

a.  11.  Porcine  enterovirus  type  9  (swine 
vesicular  disease  virus); 

a.  12.  Rinderpest  virus; 

a.  13.  Sheep  pox  virus; 

a.l4.  Teschen  disease  virus; 

a.  15.  Vesicular  stomatitis  virus; 

b.  Bacteria,  as  follows: 

b.l.  Mycoplasma  mycoides. 
b.2.  Reserved. 

1C353    Qenetlcally-modlfled 
"microorganisms",  ss  follows  (see  Ust  of 
Itsms  Controlled). 

License  Requirements 

Reason  for  Control:  CB,  AT 


Country  Chart 

CB  Column  1 
AT  Column  1 


ControKs) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  All  vaccines  are  excluded 

from  the  scope  of  this  entry.  See  also 

1C991 
Related  Definition:  N/A 
Items:  a.  Genetically  modified 
"microorganisms"  or  genetic  elements  that 
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contain  nucleic  acid  sequences  associated 
with  pathogenicity  of  organisms  controlled 
by  lC351.a  to  .c  or  1C352  or  1C354; 

b.  Genetically  modified  "microorganisms" 
or  genetic  elements  that  contain  nucleic  acid 
sequences  coding  for  any  of  the  "toxins" 
controlled  by  lC351.d  or  "sub-units  of 
toxins"  thereof. 

1C354    Plant  pathogens,  as  follows  (see 
Ust  of  Itsms  Controlled). 

License  Requirements 

Reason  for  Control:  CB.  AT 

Control(s)  Country  Chart 

CB  applies  to  entire  entry      CB  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

CBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  All  vaccines  are  excluded 

from  the  scope  of  this  entry.  See  also 

1C991 
Related  Definitions:  N/A 
Items:  a.  Bacteria,  as  follows: 

a.l.  Xanthomonas  albilineans; 

a.2.  Xanthomonas  campestris  pv.  citri 
including  strains  referred  to  as  Xanthomonas 
campestris  pv.  citri  types  A,B,C,D,E  or 
otherwise  classified  as  Xanthomonas  citri. 
Xanthomonas  campestris  pv.  aurantifolia  or 
Xanthomonas  campestris  pv.  citrumelo; 

b.  Fungi,  as  follows: 

b.l.  CoUetotrichum  coffeanum  var. 
virulans  (Colletotrichum  kahawae); 

b.2.  Cochliobolus  miyabeanus 
(Helminthosftorium  oryzae); 

b.3.  Micfocyclus  ulei  (syn.  Dothidella  ulei); 

b.4.  Puccinia  graminis  (syn.  Puccinia 
graminis  f.  sp.  tritici); 

b.5.  Puccinia  striiformis  (syn.  Puccinia 
glum'arum); 

b.6.  Magnaporthe  grisea  (pyricularia  grisea/ 
pyricularia  oryzae). 

1C980    Inorganic  chemicals  listed  in 
Supplement  No.  1  to  part  754  of  the  EAR 
that  were  produced  or  derived  from  ttw 
Naval  Petroleum  Reserves  (NPR)  or  became 
available  for  export  at  a  result  of  an 
exchange  of  any  NPR  produced  or  derived 
commodities. 

License  Requirements 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions]  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  Barrels/Liters 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


1C961    Crude  petroleum  including 
reconstituted  crude  petroleum,  tar  sands  & 
crude  shale  oil  listed  in  Supplement  No.  1 
to  part  754  of  the  EAR. 

License  Requirements 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  Barrels/Liters 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1C982    Other  petroleum  products  listed  In 
Supplement  No.  1  to  part  754  of  the  EAR 
tttat  were  produced  or  derived  from  the 
Naval  Petroleum  Reserves  (NPR)  or  became 
available  for  export  as  a  result  of  an 
exchange  of  any  NPR  produced  or  derived 
commodities. 

License  Requirements 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

10983    Natural  gas  liquids  and  other 
natural  gas  derivatives  listed  in  Supplement 
No.  1  to  part  754  of  the  EAR  that  were 
produced  or  derived  from  the  Naval 
Petroleum  Reserves  (NPR)  or  became 
available  for  export  as  a  result  of  an 
exchange  of  any  NPR  produced  or  derived 
commodities. 

License  Requirements 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements. (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons. 

List  of  Items  Controlled 

Unit:  Barrels/Liters 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 


10984    Manufactured  gas  and  synthetic 
natural  gas  (except  wlien  commingled  with 
natural  gas  and  thus  subject  to  export 
authorization  from  the  Departmertt  of 
Energy)  listed  in  Supplement  No.  1  to  part 
754  of  the  EAR  that  were  produced  or 
derived  from  the  Naval  Petroleum  Reserves 
(NPR)  or  iMcame  available  for  export  as  a 
result  of  an  exchange  of  any  NPR  produced 
or  derived  commodities. 

License  Requirements 

Reason  for  Control:  SS 

Control(s):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  Millions  of  cubic  feet    ' 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

10988    Western  red  cedar  (thuja  pllcali^, 
logs  and  timber,  and  rough,  dressed  and 
worked  lumber  containing  wane  listed  in 
Supplement  No.  2  to  part  754  of  the  EAR. 

License  Requirements 

Reason  for  Control:  SS 

Contrails):  SS  applies  to  entire  entry.  For 
licensing  requirements  (and  possible 
License  Exceptions)  proceed  directly  to 
part  754  of  the  EAR.  The  Commerce 
Country  Chart  is  not  designed  to  determine 
licensing  requirements  for  items  controlled 
for  SS  reasons 

List  of  Items  Controlled 

Unit:  Million  board  feet  scribner 

Related  Controls:  N/A    , 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

10990  Fibrous  and  filamentary  materials, 
not  controiled  by  1O010  or  10210,  for  use 
In  "composite"  structures  and  with  a 
specific  modulus  of  3.18  x  10  "  m  or  greater 
and  a  specific  tensile  strength  of  7.62  x  10* 

^m  or  greater. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

CBS:  N/A 

aV:  N/A 

List  of  Items  Controlled  %' 

Unit:  Kilograms 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

10991  Vaccines  containing  items 
controlled  by  ECONs  10351, 10352, 10353. 
and  10354;  and  Immunotoxins. 

License  Requirements 


UMl 
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Heason  for  Control:  AT 

AT  applies  to  entire  entry.  A  license  is 
required  for  it^ms  controlled  by  this  entry 
to  Cuba,  Iran,  Libya  and  North  Korea.  The 
Commerce  Cot^jjtry  Chart  is  not  designed 
to  determine  lioensing  requirements  for 
this  entry.  See  part  746  of  the  EAR  for 
additional  infditnation 

License  ExoeptioUB 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Con|roll«d 

Unit:  S  value 

Belated  Controls:  N/A 

Related  Definitions:  For  the  purpose  of  this 
entry  "immunotoxin"  is  defined  as  an 
antibody-toxin  conjugate  intended  to 
destroy  specific  tai^t  cells  (e.g.,  tiunor 
cells)  that  bearjantigens  homologous  to  the 
antibody 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1C992    OH  wall  ptrforatore. 
License  Requiroiints 

Reason  for  Contr^i:  AT 

ContToH^  Country  Chart 

AT  applies  to  entite  entry     AT  Coliunn  1 
Lioeiise  Exception* 

LVS:  N/A  1 1 

GBS:  N/A 

aV:N/A  I!  '   ■   ' 

List  of  Itrau  Caiit>«>ll0d 

Unit:  Materials  inldumber 

Related  Controls:  H' A 

Related  Definitioiii:W  A 

Items:  a.  Shaped  dhai;ges  specially  designed 

for  oil  well  operations,  utilizing  one  charge 

functioning  along  a  single  axis,  that  upon 

detonation  produce  a  hole,  and: 

a.l.  Contain  any  formulation  of  RDX,  PYX. 
PETN,  HNS,  or  HMX;  and 

a.2.  Have  only  a  nniformly  shaped  conical 
liner  with  an  included  angle  of  90  degrees  or 
less;  and 

a.3.  Have  a  total  Explosive  mass  of  no  more 
than  90  grams;  and\ 

a.4.  Have  a  diameter  not  exceeding  three 
inches.  1 1 

b.  Reserved.       , ' 

1CM5    MIxturM  plaining  precursor  and 

imarmadiale  chaiateala  uaad  In  the 

"production"  of  cIVMnlcal  «warfar«  agents 

that  ate  not  controlad  by  ECCN  1C3S0. 

License  RsquiraBMits 

Reason  for  Control:  AT 

AT  applies  to  entire  entry.  A  license  is 
required  for  items  controlled  by  this  entry 
to  Cuba,  Iran,  Libya  and  North  Korea.  The 
Commerce  Countly  Chart  is  not  designed 
to  determine  licensing  requirements  for 
this  entry.  See  p«t  746  of  the  EAR  for 
additional  information 

License  Exceptiom 

LVS:  N/A 

CBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 


Related  Controls:  N/A 

Related  Definition:  For  calculation  of  de 
minimis  quantities  of  controlled  chemicals 
in  mixtures,  see  the  License  Requirements 
Notes  2  and  3  under  ECCN  1C350  and 
§770.4  of  the  EAR 

Items:  The  list  of  items  controlled  is 
contained  in  the  BCCN  heading 

D.  Software 

1O001    "Software"  specially  designed  or 
modified  for  the  "developmem", 
"production"  or  "use"  of  equipment 
controlled  by  1B001  to  1B003. 
License  Requirements 
Reason  for  Control:  NS,  MT,  NP,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  to  "software"      MT  Column  1 

for  the  "development", 

"production",  or  "use" 

of  items  controlled  by  , 

IBOOI  for  MT  reasons. 
NP  applies  to  "software"       NP  Column  1 

for  the  "development", 

"production"  or  "use" 

of  items  controlled  by 

iBOOl  for  NP  reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  Yes,  except  N/A  for  MT 
TSR:  Yes,  except  N/A  for  MT 
List  of  Items  Controlled 
Unit:  $  value 

Related  Controls:  See  also  IDIOI  and  1D102 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1D002    "Software"  for  the  "development" 
of  organic  "matrix",  metal  "matrix"  or 
cartKMi  "matrix"  laminates  or 


License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  to  "software"      MT  Column  1 
specially  designed  or 
modified  for  the  "devel- 
opment" of  "compos- 
ites" controlled  by  lA, 
IB  or  IC  entries  for  MT 
reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  S  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  Exceptions. 
License  Exceptions 

aV:  Yes,  except  N/A  for  MT 

TSR:  Yes,  except  N/A  for  MT 
'  List  of  Itons  Controlled 

Unit:  $  value 

Related  Controls:  "Software"  for  items 
controlled  by  1A102  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
.     Department  of  State ,  Office  of  Defense 
Trade  Controls  (see  22  CFR  part  121). 

Related  Definitions:  N/A 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1D018    "Software"  specially  designed  or 
modified  for  the  'devetopmenf, 
"production",  or  "uee"  of  Items  controlled 
by  1B018. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


County  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  to  "software"      MT  Column  1 

for  the  "development", 

"production",  or  "use" 

of  items  controlled  by 

1B018  for  MT  reasons. 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions  « 

aV:N/A 
TSR:  N/A 

List  of  Items  Contralled 
Unit:  $  value 
Related  Controls:WA 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

10101    "Software"  specially  dealgned  for 
the  "uss"  of  goods  controllsd  by  1B101. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Colimm  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptiims 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1D102    Other  "eoftwsre"  not  controllsd  by 
1D001, 10002.  and  10103.  apedaNy 
dealgned  for  the  "devetopmenf, 
"production"  or  "uee"  of  Hems  controlled 
by  1A,  IB,  and  1C  for  MT  reaaona. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  BCCN  heading 
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1D103    "Software"  specially  designed  for 
analysis  of  reduced  otoervables  such  as 
radar  reflectivity,  ultraviolet/Infrared 
signatures  and  acoustic  signatures. 

License  Requiremeiits 

Reason  for  Control:  MT,  AT 


Country  Chart 

MT  Column  1 
AT  Column  1 


-^       Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

l.irmttatt  ExCSptloiU 

aV:  N/A 
TSR:  N/A 
Liat  of  Items  Controlled 

Unit:  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
hems:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1 D201    "Software"  specially  designed  for 
the  "use"  of  goods  controlled  by  1B201. 

License  Requirements 

Reason  for  Control:  NP,  AT 


ContTol(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


!  Exceptions 

aV:N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1D390    "Software"  for  process  control  that 
Is  specifically  configured  to  control  or 
Initiala  "pnxhictlon"  of  chemicals 
controlled  by  1C350. 

License  Requirements 

Reason  for  Control:  CB.  AT 


Country  Chart 

NP  Column  2 
AT  Column  1 


Control(s) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value  ~ 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

1D993    "Software"  specially  designed  for 
the  "development",  "production",  or  "use" 
of  equipment  or  materials  controlled  by 
1C210.b,  1C990,  or  1C994. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Colimm  1 
License  Exceptions 


aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  item^  controlled  is 
contained  in  the  ECCN  heading 

E.  Technology 

1 E001    'Technology"  according  to  the 
General  Technology  Note  for  the 
"developmenf*  or  "production"  of  Items 
controlled  by  1  AOOLb.  lAOOLc,  1A002. 
1A003. 1A004, 1A006. 1A102.  IB  or  1C 
(except  1C980  to  1C984. 1C988, 1CM0, 
1C991. 1C992, 1CM4  and  1CM5). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  CB.  AT 


Control(s) 

NS  applies  to  "tech- 
nology" for  items  con- 
trolled by  lAOOl.b  and 
x,  1A002,  1A003, 
IBOOl  to  1B003,  1B018. 
1B225,  ICOOl  to  ICOIO, 
1C018.  1C230. 1C231, 
1C233.  or  1C234. 

MT  applies  to  "tech- 
nology" 1  for  items  con- 
trolled by  iBOOl, 
IBIOI.  1B115.  1B116, 
ICOOl.  1C007,  ICIOI, 

1C107,  icon,  icm, 

1C116,  orlCll7forMT 
reasons. 

NP  applies  to  "tech- 
nology" for  items  con- 
trolled by  1A002, 
IBOOl,  IBIOI,  1B201, 
1B225  to  1B232,  iCOOl, 
iCOlO.  1C202.  1C210, 
1C216.  1C225  to  1C234, 
1C236  to  1C238  for  NP 
reasons. 

CB  applies  to  "tech- 
nology" for  items  con- 
trolled by  1C351, 
1C352.  1C353,  or  1C354. 

CB  applies  to  "tech- 
nology" for  materials 
controlled  by  1C350. 

AT  applies  to  entire  entry 


Country  Chart 
NS  Column  1 


MT  Column  1 


NP  Colimm  1 


CB  Column  1 

CB  Column  2 
AT  Column  1 


License  Requirement  Notes:  See  §743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  for  MT  and  for  exports  and 
reexports  to  destinations  outside  of 
Austria,  Be'gium,  Canada,  Denmark, 
Finland,  France,  Germany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands, 
Portugal,  Spain,  Sweden,  or  the  United 
Kingdom  of  "technology"  for  items 
controlled  by  iCOOl  or  1C012;  or  lA002.a. 
having  an  organic  "matrix"  and  made  from 
materials  listed  under  iCOlO.c  or  iCOlO.d. 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  lElOl  and 
1E210.  (2)  "Technology"  for  items 


controlled  by  1C235  are  subject  to  the 
export  licensing  authority  of  the 
Department  of  Energy  (see  10  CFR  part 
810).  (3)  "Technology"  for  items  described 
in  1C012  are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110).  (4) 
"Technology"  for  items  controlled  by 
1A102  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (see  22 
CFR  part  121). 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


1E002   Other  "technology",  as  follows  (I 
List  of  Items  Controllad). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 

MT  applies  to  lE002.e MT  Column  1 

AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  $  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:N/A 

TSR:  Yes.  except  for  lE002.e 

List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  See  also  1B102, 1E202,  and 
lElOl  for  "technology"  related  to  lE002.e 
Related  Definitions:  N/A 
Items:  a.  "Technology"  for  the 
"development"  or  "production"  of 
polybenzothiazoles  or  polybenzoxazoles; 

b.  "Technology"  for  the  "development"  or 
"production"  of  fluoroelastomer  compounds 
containing  at  least  one  vinylether  monomer; 

c.  "Technology"  for  the  design  or 
"production"  of  the  following  base  materials 
or  non-"composite"  ceramic  materials: 

d.  Base  materials  having  all  of  the 
following  characteristics: 

cl.a.  Any  of  the  following  compositions: 

c.l.a.l.  Single  or  complex  oxides  of 
zirconium  and  complex  oxides  of  silicon  or 
aluminum; 

c.l.a.2.  Single  nitrides  of  boron  (cubic 
crystalline  forms); 

cl.a.3.  Single  or  complex  carbides  of 
silicon  or  boron;  or 

c.l.a.4.  Single  or  complex  nitrides  of 
silicon; 

c.l.b.  Total  metallic  impiuities,  excluding 
intentional  additions,  of  less  than: 

c.  1  .b.  1 . 1 ,000  ppm  for  single  oxides  or 
carbides;  or 

c.l.b.2.  5,000  ppm  for  complex  compounds 
or  single  nitrides;  and 

c.l.c.  Having  any  of  the  following: 

c.l.c.1.  Average  particle  size  equal  to  or 
less  than  5  \im  and  no  more  than  10%  of  the 
particles  larger  than  10  ^m;  or 

Note:  For  zirconia,  these  limits  are  1  imi 

and  5  (un  respectively. 
c.l.c.2.  Having  all  of  the  following: 
c.l.c.2.a.  Platelets  with  a  length  to 

thickness  ratio  exceeding  5; 
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c.l.c.2.b.  Whisl^  with  a  length  to 
diameter  ratio  exQ^ing  10  for  diameters 
less  than  2  tan;  and 

C.I.C.2.C.  Continuous  or  chopped  fibers  less 
than  10  ^lm  in  dianieter; 

C.2.  Non-"comiMsite"  ceramic  materials 
composed  of  the  materials  described  in 
1E002.C.1;  j 

Note:  1E002.C.2  does  not  control 
technology  for  the!  qesign  or  production  of 
abrasives. 

d.  "Technology"ifor  the  "production"  of 
aromatic  polyamid^  fibers; 

e.  "Technology'^  for  the  installation, 
maintenance  or  repair  of  materials  controlled 
by  ICOOl; 

f.  "Technology"!  for  the  repair  of 
"composite"  strucUires,  laminates  or 
materials  controlMij  by  1A002,  lC007.c  or 
lC007.d. 

Note:  lE002.f  ddos  not  control 
"technology"  for  the  repair  of  "civil  aircraft" 
structures  using  cqiimn  "fibrous  or 
filamentary  materials"  and  epoxy  resins, 
contained  in  aircraft  manufacturers'  manuals. 

1E101    "Technol«oy"  according  to  the 
Q«neralTachnolo(ir  Nola  for  the  "UM"  of 
good*  eontroNod  K 1A102,  IBOd,  IBIOI. 
1B115, 1B116, 1C4#1. 1C007. 1C011. 1C101, 
1C107. 1C111,  Idle,  1C117, 1D101  or 
1D103. 

LkenM  RaquiranMSta 

Reason  for  Controh  MT,  NP,  AT 


Country  Chart 

MT  Column  1 
NP  Column  1 

AT  Column  1 


Control(s) 

MT  applies  to  entir^  entry 
NP  applies  to  IBOI^l.a  and 

IBIOI. 
AT  applies  to  entiit  entry 

UoBDM  Exceptioai 

CIV:N/A 
TSR:  N/A 

List  otltana  ContrvUed 

Unit:  N/A 

Related  Controls:  "Itechnology"  for  items 
controlled  by  1A102  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defianse 
Trade  Controls  (see  22  CFR  part  121). 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E102    'Todmototay"  according  to  ttM 
Qaneral  Tachnolosl^Noto  for  the 
"devetopmenf '  of  Vaoflware"  controlled  by 
1D001. 1D101  or10103. 

License  Requirement 

Reason  for  Control:  MT,  AT 


Control(s) 


MT  applies  to  entirbi  entry 
AT  applies  to  entiri!  lentry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  ContraUed 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 


Country  Chart 

MT  Column  1 
AT  Column  1 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E103    "Technical  data"  Oncludlng 
proceaaing  conditlona)  for  the  regulation  of 
temperature,  preaaure  or  atmoaphere  In 
autoclavea  or  hydroclavea,  when  uaed  for 
the  "production"  of  "cofflpoaitea"  or 
partially  proceaaed  "eompMitea". 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

OV.N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  See  also  1E203 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E104   'Technology"  relating  to  the 
"production"  of  pyrolltlcally  derived 
materWa  formed  on  a  mold,  mandrel  or 
other  autMtrate  from  pracureor  gaat. 
decompoee  In  the  1.573  K  (1.300*  C)  to 
3.173  K  (2.900*  C)  temperature  range  at 
preaaurea  of  130  Pa  to  20  kPa 

License  Beqiiinwnwnts 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  Column  1 
AT  Column  1 


MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

dV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  This  entry  includes 
"technology"  for  the  composition  of 
precursor  gases,  flow-rates  and  process 
control  schedules  and  parameters. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1 E201    'Technology"  according  to  the 
General  Technology  Note  for  the  "uee"  of 
gooda  controlled  by  1A002. 1 A202. 1 A22S  to 
1A227. 1B201. 1B22Sto1B233.  1C002a2.c 
or  .d.  1C010.b.  1C202. 1C210, 1C216. 1C22S 
to1C240or1D201. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 


Country  Chart 

NP  Column  1 
AT  Column  1 


Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E202    'Technology"  according  to  the 
General  Technology  Note  for  the 
"developmenr'  or  "production"  of  gooda 
controlled  by  1 A202  or  1A22S  to  1A227. 

License  Requirements 

Reason  for  Control:  NP.  AT 


Contrails) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E203    'Technology"  according  to  the 
General  Technology  Note  for  the 
"developmenr'  of  "aofiware"  controlled  by 
1D201. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR;  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E350    "Technology"  according  to  the 
"General  Technology  Note"  for  facilltiee 
dealgned  or  Intended  to  produce  chemtcaia 
controlled  by  1C350. 

License  Requirements 

Reason  for  Control:  CB,  AT 


Control(s) 


Country  Otart 


CB  applies  to  entire  entry      CB  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
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1 E351    "Technology"  according  to  the 
"Qeneral  Technology  Note"  for  the  disposal 
of  chemicals  or  microbiological  materials 
controlled  by  1C350, 1C351, 1C352. 1C353, 
or1C354. 

License  Requirements  ,, 

Beason  for  Control:  CB ,  AT 

Control(s)  Country  Chart 

CB  applies  to  "tech-  CB  Column  1 

nology"  for  the  disposal 

of  items  controlled  by 

1C351,  1C352,  1C353.  or 

1C354. 
CB  applies  to  "tech-  CB  Column  2 

nology"  for  the  disposal 

of  items  controlled  by 

1C350. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

1E994    "Technology"  for  the 
"devetopmenf,  "production",  or  "uae"  of 
fibrous  and  filamentary  materials  controlled 
by  1C990  or  fiuorocartxxi  electronic  cooling 
fluids  controlled  by  1C994. 

Li<xnse  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

aV:  N/A  ^ 

TSR:  N/A 

List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

EARM    Items  subiect  to  tl>e  EAR  that  are 
not  elsewttere  controlled  by  this  CCL 
Category  or  In  any  other  category  In  the 
CCL  are  designated  by  ttw  number  EAR99. 

Category  2 — Materials  Processing 

Note:  For  quiet  running  bearings,  see  the 
U.S.  Munitions  List. 

A.  Equipment,  Ass^nblies  and  Components 

2A001    Antl-frictlon  bearings  and  bearing 
systems,  as  follows,  (see  Ust  of  Items 
Controlled)  and  components  therefor. 

License  Requirements 

Reason  for  Control:  NS,  AT 


LVS:  S3000 

GBS:  Yes,  for  2 AOOl  a  and  2A001.b 
aV:  Yes.  for  2A001.a  and  2A001.b 
List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  2A991.  (2)  This 
entry  does  not  control  balls  with  tolerance 
specified  by  the  manufacturer  in 
accordance  with  ISO  3290  as  grade  5  or 
worse.  (3)  Quiet  nmning  bearings  are 
subject  to  the  export  licensing  authority  of 
the  Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 
Related  Definitions:  Annular  Bearing 

Engineers  Committee  (ABEC). 
Items:  a.  Ball  bearings  and  solid  roller 
bearings  having  tolerances  specified  by  the 
manufacturer  in  accordance  with  ABEC  7, 
ABEC  7P.  ABEC  7T  or  ISO  Standard  Class  4 
or  better  (or  national  equivalents),  and  having 
rings,  balls  or  rollers  made  from  monel  or 
beryllium; 

Note:  2A001.a  does  not  control  tapered 
roller  bearings. 

b.  Other  ball  bearings  and  solid  roller 
bearings  having  tolerances  specified  by  the 
manufacturer  in  accordance  with  ABEC  9, 
ABEC  9P  or  ISO  Standard  Qass  2  or  better 
(or  national  equivalents); 

Note:  2 AOOl. b  does  not  control  tapered 
roller  bearings. 

c  Active  magnetic  bearing  systems  using 
any  of  the  following: 

c.l.  Materials  with  flux  densities  of  2.0  T 
or  greater  and  yield  strengths  greater  than 
414  MPa; 

c.2.  All-electromagnetic  3D  homoftolar  bias 
designs  for  actuators;  or 

c.3.  High  temperature  (450  K  (177  "C)  and 
above)  position  sensors. 

2A225  Crucibles  made  of  materials 
resistant  to  liquid  actinlde  metals,  as 
follows  (see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Contrails) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


ContTol(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 


Country  Chart 

NS  Column  2 
AT  Column  1 


License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Crucibles  with  a  volume  of  between 

150  ml  and  8  liters  and  made  of  or  coated 

with  any  of  the  following  materials  having  a 

purity  of  98%  or  greater: 

a.l.  Calcium  fluoride  (CaFj); 

a.2.  Calcium  zirconate  (metazirconate) 
(CajZrO,); 

a.3.  Cerium  sulphide  (CejSs); 

a.4.  Erbium  oxide  (erbia)  (ErjOa); 

a.5.  Hafiiium  oxide  (hafnia)  (HfO^); 

a.6.  Magnesium  oxide  (MgO); 

a.  7.  Nitrided  niobium-titanium-tungsten 
alloy  (approximately  50%  Nb.  30%  Ti,  20% 
W); 

a.8.  Yttrium  oxide  (yttria)  (Y2O3);  or 


a.9.  Zirconiiun  oxide  (zirconia)  (21r02]; 

b.  Crucibles  with  a  volume  of  between  50 
ml  and  2  liters  and  made  of  or  lined  with 
tantalum,  having  a  purity  of  99.9%  or  greater; 

c.  Crucibles  with  a  volume  of  between  50 
ml  and  2  liters  and  made  of  or  lined  with 
tantalum  (having  a  purity  of  98%  or  greater) 
coated  with  tantalum  carbide,  nitride  or 
boride  (or  any  combination  of  these). 

2A226    Valves  5  mm  or  greater  in  "nominal 
size",  with  a  bellows  seal,  wtiolly  made  of 
or  lined  wHh  aluminum,  aluminum  alloy, 
nickel,  or  alloy  containing  60%  or  more 
nickel,  either  manually  or  automatically 
operated. 

License  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry  NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  Valves  are  also  subject  to 

the  export  licensing  authority  of  the 

Nuclear  Regulatory  Commission.  (See  10 

CFR  part  110.) 
Related  Definition:  For  valves  with  different 

inlet  and  outlet  diameter,  the  "nominal 

size"  parameter  described  in  the  entry 

refers  to  the  smallest  diameter. 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

2A290  Generators  and  ottwr  equipment 
specially  designed,  prepared,  or  Intended 
for  use  with  nuclear  plants. 

License  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry  NP  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CrV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  Nudlear  equipment  is  also 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission.  (See 
10  CFR  part  110.) 

Related  Definitions:  N/A 

Items: 

a.  Generators,  turbine-generator  sets,  steam 
turbines,  heat  exchangers,  and  heat 
exchanger  type  condensers  designed  or 
intended  for  use  in  a  nuclear  reactor; 

b.  Process  control  systems  intended  for  use 
with  the  equipment  controlled  by  2A290.a. 

2A291    Equipment  related  to  nuclear 
material  handling  and  processing  and  to 
nuclear  reactors. 

License  Requirements 


.  Listoflten 


Ustofltenu 
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Reason  for  Contra^  NP,  AT 
ControKi 


NP  applies  to  entjie  entry      NP  Column  2 
AT  applies  to  entlte  entry     AT  Column  1 

License  Exceptiodi 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
.  List  of  Items  Contlilled 

Unit:  Equipment  in  number  parts  and 

accessories  in  $  value 
Related  Controls:  Nuclear  equipment  is  also 

subject  to  the  e;^rt  licensing  authority  of 

the  Nuclear  RegtJiatory  Commission.  (See 

lOCFRpartlia) 
Related  Definitions:  N/A 
Items:  a.  Process  coatrol  systems,  except 
those  controlled  by  2A290.b,  intended  for  use 
with  nuclear  reactors. 

b.  Casks  that  arei  Specially  designed  for 
transportation  of  high-level  radioactive 
material  and  that  weigh  more  than  1,000  kg. 

c.  Commodities,  parts  and  accessories 
specially  designed  or  prepared  for  use  with 
nuclear  plants  (e.g.,  snubbers,  airlocks, 
reactor  and  fuel  intpection  equipment) 
except  items  licen^  by  the  Nuclear 
Regulatory  Commission,  pursuant  to  10  CFR 
part  110.  1 1 

2A292    Piping,  fittkig*  and  valvM  made  of. 
or  lined  with,  staiitlasa  staei.  copfMr-nlctoi 
alloy  or  other  alloy  atael  containing  10%  or 
more  nickel  and/or  chromium. 

License  Requiremeitts 

Reason  for  Control:  NP,  AT 


ContToHs) 


Country  Chart 


entry 
entry 


NP  Column  2 
AT  Column  1 


NP  applies  toentiiB  i 
AT  applies  to  entioe  i 

License  Exceptiogi 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Pressure  tubes,  pipes,  and  fittings  in 
kilograms;  valves;  in  number;  parts  and 
accessories  in  S  vnue 

Related  Controls:  Piping,  fittings,  and  valves 
are  also  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission.  (Se0  30  CFR  part  110.) 

Related  Definitions:  N/A 

Items:  a.  Pressxire  tube,  pipe,  and  fittings  of 

200  mm  (8  inches)  or  more  inside  diameter, 

and  suitable  for  operation  at  pressures  of  3.4 

Mpa  (500  psi)  or  greater, 

b.  Pipe  valves  haVitag  all  of  the  following 
characteristics:        i 

b.l.  A  pipe  size  cotaaction  of  8  inches  or 
more  inside  diametei); 
b.2.  Rated  at  l,50Q{>si  or  more; 

c.  Parts,  n.e.s. 


Control(s) 


Country  Chart 


Country  Chart 


2A293    Pumpe  deek^ned  to  move  molten 
meteie  t>y  electromagnetic  foreee. 

License  Requiremeittt 

Reason  for  Control:  MP,  AT 


NP  applies  to  entire  entry      NP  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptioas 

•  LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

2A991    Bearlngaandbeeringeyetemenot 
controOed  by  2A001. 

License  Requiranents  "  . 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 
LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  (1)  This  entry  does  not 
control  balls  with  tolerance  specified  by 
the  manufacturer  in  accordance  with  ISO 
3290  as  grade  5  or  worse.  (2)  Quiet  running 
bearings  are  subject  to  the  export  licensing 
authority  of  the  Department  of  State,  Office 
of  Defense  Trade  Controls.  (See  22  CFR 
part  121) 
Related  Definitions:  (1)  (a)  DN  is  the  product 
of  the  bearing  bore  diameter  in  mm  and  the 
bearing  rotational  velocity  in  rpm.  (b) 
Operating  temperatures  include  those 
temperatures  obtained  when  a  gas  turbine 
engine  has  stopped  after  operation.  (2) 
Annular  Bearing  Engineers  Committee 
(ABEC);  American  National  Standards 
Institute  (ANSI);  Anti-Friction  Bearing 
Manufacturers  Association  (AFBMA) 
Items:  a.  Ball  bearings  or  Solid  ball  bearings 
(except  tapered  roller  bearings),  having 
tolerances  specified  by  the  manufacturer  in 
accordance  with  ABEC  7,  ABEC  7P,  or  ABEC 
7T  or  ISO  Standard  Qass  4  or  better  (or 
equivalents)  and  having  any  of  the  following 
characteristics. 

a.l.  Manufactured  for  use  at  operating 
temperatures  above  573  K  (300*  C)  either  by 
using  special  materials  or  by  special  heat 
treatment;  or 

a.  2.  With  lubricating  elements  or 
component  modifications  that,  according  to 
the  manufacturer's  specifications,  are 
specially  designed  to  enable  the  bearings  to 
operate  at  speeds  exceeding  2.3  million  DN. 

b.  Solid  tapered  roller  bearings,  having 
tolerances  specified  by  the  manufecturer  in 
accordance  with  ANSI/AFBMA  Qass  00 
(inch)  or  Class  A  (metric)  or  better  (or 
equivalents)  and  having  either  of  the 
following  characteristics.  ^ 

b.l.  With  lubricating  elements  or 
component  modifications  that,  according  to 
the  manufacturer's  specifications,  are 
specially  designed  to  enable  the  bearings  to 


operate  at  speeds  exceeding  2.3  million  DN; 
or 

b.2.  Manufectured  for  use  at  operating 
temperatures  below  219  K  ( -  54*  C)  or  above 
423  K  (150*  C). 

c.  Gas-lubricated  foil  bearing  manufectured 
for  use  at  operating  temperatures  of  561  K 
(288*  C)  or  higher  and  a  unit  load  capacity 
exceeding  1  MPa. 

d.  Active  magnetic  bearing  systems. 

e.  Fabric-lined  self-aligning  or  fabric-lined 
journal  sliding  bearings  manufactured  for  use 
at  operating  temperatures  below  219  K  ( -  54* 
C)  or  above  423  K  (150*  C). 

2AM3    Exploeive  detection  eyeteme, 
conaisting  of  an  automated  devtoe.  or 
combination  of  devicea,  wtth  the  ability  to 
delect  ttte  preeenoe  of  different  typee  of 
expkMivea,  In  paaaenger  checked  baggage, 
without  need  for  humen  aklil.  vigilance,  or 
judgment 

License  Requirements 

Reason  for  Control:  AT 


Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

2A994    Portable  electric  generatore  and 
epecially  deeigned  perta. 

License  Requirements 
Reason  for  Control:  AT 
Control(s):  AT  applies  to  entire  entry.  A 
license  is  required  for  items  controlled  by 
this  entry  to  Cuba,  Iran,  Libya,  and  North 
Korea.  The  Commerce  Country  Chart  is  not 
designed  to  determine  licensing 
requirements  for  this  entry.  See  part  746  of 
the  EAR  for  additional  information 
Note:  Exports  from  the  U.S.  and 
transshipments  to  Iran  must  be  licensed  by 
the  Department  of  Treasury,  Office  of  Foreign 
Assets  Control.  (See  §  742.8  and  §  746.7  of 
the  EAR  for  additional  information  on  this 
requirement) 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

B.  Test,  Inspection  and  Production 
Equipment 

Notes  for  Category  2B:  1.  Secondary 
parallel  contouring  axes  (e.g.,  the  w-axis  on 
horizontal  boring  mills  or  a  secondary  rotary 
axis  the  center  line  of  which  is  parallel  to  the 
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primary  rotary  axis)  are  not  counted  in  the 
total  number  of  contouring  axes. 

N.B.  Rotary  axes  need  not  jotate  over  360°. 
A  rotary  axis  can  be  driven  by  a  linear  device 
(e.g.,  a  screw  or  a  rack-and-pinion). 

2.  Axis  nomenclature  shall  be  in 
accordance  with  International  Standard  ISO 
841.  "Numerical  Control  Machines — Axis 
and  Motion  Nomenclature". 

3.  For  the  purposes  of  2B001  to  2B009  a 
"tilting  spindle"  is  counted  as  a  rotary  axis. 

4.  Guaranteed  positioning  accuracy  levels 
instead  of  individual  test  protocols  may  be 
used  for  each  machine  tool  model  using  the 
agreed  ISO  test  procedure. 

5.  The  positioning  accuracy  of 
"numerically  controlled"  machine  tools  is  to 
be  determined  and  presented  in  accordance 
with  ISO  230/2. 

2B001    Machine  tools  and  any  combination 
tharaof,  for  ramoving  (or  cutting)  metals, 
ceramics  or  "compMltes",  wtiicti, 
according  to  the  manufacturer's  technical 
specification,  can  be  equipped  Mth 
electronic  devices  for  "numerical  control". 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT 


Control(s) 

NS  applies  to  entire  entry 
NP  applies  to  2B001.a,b,c. 
and  d,  EXCEPT:  (1) 
turning  machines  uncfer 
2B001.a  with  a  capacity 
equal  to  or  less  than  35 
mm  diameter;  (2)  bar 
machines  (Swisstum), 
limited  to  machining 
only  bar  feed  through,  if 
maximum  bar  diameter 
is  equal  to  or  less  than 
42  mm  and  there  is  no 
capability  of  mounting 
chucks.  (Machines  may 
have  drilling  and/or 
milling  capabilities  for 
machining  parts  with 
diameters  less  than  42 
mm);  or  (3)  milling  ma- 
chines under  2B001.b. 
with  X-axis  travel  great- 
er than  two  meters  and 
overall  "ftositioning  ac- 
curacy" on  the  X-axis 
more  (worse)  than  0.030 
mm. 
AT  applies  to  entire  ehtry 


Country  Chart 

NS  Column  2 
NP  Column  1 


AT  Column  1 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
aV:N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  See  also  2B290  and  2B991 
Related  Definitions:  N/A 
Items:  a.  Machine  tools  for  turning,  having  all 
of  the  following  characteristics: 


a.l.  Positioning  accuracy  with  all 
compensations  available  of  less  (better)  than 
6  ^m  along  any  linear  axis  (overall 
positioning):  and 

a.2.  Two  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control"; 

Note:  2B001.a  does  not  control  turning 
machines  specially  designed  for  the 
production  of  contact  lenses. 

b.  Machine  tools  for  milling,  having  any  of 
the  following  characteristics: 

b.l.a.  Positioning  accuracy  with  all 
compensations  available  of  less  (better)  than 
6  ^m  along  any  linear  axis  (overall 
positioning);  and 

b.l.b.  Three  linear  axes  plus  one  rotary  axis 
which  can  be  coordinated  simultaneously  for 
"contouring  control"; 

b.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control";  or 

b.3.  A  positioning  accuracy  for  jig  boring 
machines,  with  all  compensations  available, 
of  less  (better)  than  4  |im  along  any  linear 
axis  (overall  positioning); 

c.  Machine  tools  for  grinding,  having  any 
of  the  following  characteristics: 

c.l.a.  Positioning  accuracy  with  all 
comptensations  available  of  less  (better)  than 
4  iim  along  any  linear  axis  (overall 
positioning);  an3 

c.l.b.  Three  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control";  or 

c.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control"; 

Notes:  2B001.C  does  not  control  grinding 
machines,  as  follows:  ^ . 

1.  Cylindrical  external,  internal,  and 
external-internal  grinding  machines  having 
all  the  following  characteristics: 

a.  Limited  to  cylindrical  grinding;  and 

b.  Limited  to  a  maximum  workpiece 
capacity  of  150  mm  outside  diameter  or 
length. 

2.  Machines  designed  specifically  as  jig 
grinders  having  any  of  the  following 
characteristics: 

a.  The  c-axis  is  used  to  maintain  the 
grinding  wheel  normal  to  the  work  surface; 
or 

b.  The  a-axis  is  configured  to  grind  barrel 
cams. 

3.  Tool  or  cutter  grinding  machines 
shipped  as  complete  systems  with  "software" 
specially  designed  for  the  production  of  tools 
or  cutters. 

4.  Crank  shaft  or  cam  shaft  grinding 
machines. 

5.  Surface  grinders. 

d.  Electrical  discharge  machines  (EDM)  of 
the  non-wire  type  which  have  two  or  more 
rotary  axes  which  can  be  coordinated 
simultaneously  for  "contouring  control"; 

e.  Machine  tools  for  removing  metals, 
ceramics  or  "composites": 

e.l.  By  means  of: 

e.l.a.  Water  or  other  liquid  jets,  including 
those  employing  abrasive  additives; 

e.l.b.  Electron  beam;  or 

e.l.c.  "Laser"  beam;  and 

e.2.  Having  two  or  more  rotary  axes  which: 

e.2.a.  Can  be  coordinated  simultaneously 
for  "contouring  control";  and 


e.2.b.  Have  a  positioning  accuracy  of  less 
(better)  than  0.003"; 

f.  Deep-hole-drilling  machines  and  turning 
machines  modified  for  deep-hole-drilling, 
having  a  maximum  depth-of-bore  capability 
exceeding  5,000  mm  and  specially  designed 
components  therefor. 

2B003    "Numertcaily  controlled"  or  manual 
machine  tools,  and  spedatly  designed 
components,  controls  and  accessories 
therefor,  specially  designed  for  ttie  shaving, 
finishing,  grinding  or  honing  of  hardened 
(Re  s  40  or  more)  spur,  helical  and  double 
tielical  gears  with  a  pitch  diameter 
exceeding  1,250  mm  and  a  tice  width  of 
15%  of  pttch  diameter  or  larger  finishsd  to 
a  quality  of  AQMA 14  or  better  (equivalent 
to  ISO  1328  class  3). 

License  Requirement* 

Reason  for  Control:  NS,  AT 


ContTol(s) 


County  Qiart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $5000  " 

GBS:  N/A 
CIV:N/A 

List  of  Items  QmtroUed 
Unit:  Equipment  in  number,  parts  and 

accessories  in  $  value 
Related  Controls:  See  also  2B993 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

2B004    Hot  "isostatic  prssses",  having  all 
of  the  following  characteristics  described  In 
the  List  of  Items  Controlled,  and  spedaNy 
designed  dies,  molds,  components, 
accessories  and  controls  therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
MT  applies  to  entire  entry     MT  Column  1 
NP  applies  to  entire  entry,     NP  Column  1 
except  2B0O4.b.3  and 
presses  with  tempera- 
tures exceeding  l,733iC, 
and  pressure  below  69 
MPa. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  See  also  2B104  and  2B204 
Related  Definitions:  N/A 
Items:  a.  A  controlled  thermal  environment 
within  the  closed  cavity  and  possessing  a 
chamber  cavity  with  an  inside  diameter  of 
406  mm  or  more;  and 
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b.  Any  of  the  fc|l)owing: 

b.l.  A  maximiiiit  working  pressuro 
exceeding  207  M^; 

b.2.  A  controUaa  thermal  environment 
exceeding  1.773  K  (1,500»C);  or 

b.3.  A  facility  for  hydrocarbon 
impregnation  and  removal  of  resultant 
gaseous  degradation  products. 

Technkad  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pcessute  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  cumbers  is  located  inside 
the  other. 

2B00S    EqulpmMilaiMciallydMignadfor 
th*  ctopoMion.  pincMaing  and  ir^-prooMs 
control  of  inorgMic  ovwtoys,  coMngs  and 
surtaca  modlflcatlona  for  non-alaetronic 
aubotralaa,  by  protaaaaa  ahown  m  tlw 
TaMa  and  aaaocMad  Noiaa  following 
2E003.f,  and  apadaNy  daalgnad  automatad 
handling,  poaltlonihg.  manipulation  and 
control  componaitta  ttiarafor. 

LioenM  Rflquirenmits 

fleason /or  Controi.!NS.  AT 


ContnUsi 


Country  Chart 


NS  applies  to  enti^  entry      NS  Column  2 
AT  applies  to  entiit^  entry     AT  Colimm  1 

Lioenaa  Exceptiaii^ 

LVS:  $1000 
GBS:  N/A 
aV:  N/A 

List  of  IteoM  Coniiolled 

Unit:  S  value 

Related  Controls:  This  entry  does  not  control 
chemical  vapor  (Reposition,  cathodic  arc, 
sputter  depositioQ,  ion  plating  or  ion 
implantation  eqiiibment  specially  designed 
for  cutting  or  machining  tools. 

Related  Definitions:  N/A 

Items:  a.  "Stored  pijqgram  controlled" 

chemical  vapor  deposition  (CVD)  production 

equipment  having  ^U  of  the  following: 
a.l.  Process  modified  for  one  of  the 

following: 

a.  1. a.  Pulsating  CMD; 

a.l.b.  Controlled  tmcleation  thermal 
decomposition  (CNTD);  or 

a.l.a  Plasma  enhahced  or  plasma  assisted 
CNO);  and 

a.2.  Any  of  the  following: 

a.2.a.  Incorporating  high  vacuum  (equal  to 
or  less  than  0.01  Pa)  rotating  seals;  or 

a.2.b.  Incorporating  in  situ  coating 
thickness  control; 

b.  "Stored  prograih  controlled"  ion 
implantation  production  equipment  having 
beam  currents  of  5  m^  or  more;  - 

c.  "Stored  program  controlled"  electron 
beam  physical  vapor  (EB-PVD)  production 
equipment  incorporating  all  of  the  following: 

c.l.  Power  systems  rated  for  over  80  kW; 

C.2.  A  liquid  pool  level  "laser"  control 
system  which  regulates  precisely  the  ingots 
feed  rate;  and 

C.3.  A  computer  controlled  rate  monitor 
operating  on  the  principle  of  photo- 
luminescence  of  the  ionized  atoms  in  the 


evaporant  stream  to  control  the  deposition 
rate  of  a  coating  containing  two  or  more 
elements; 

d.  "Stored  program  controlled"  plasma 
spraying  production  equipment  having  any 
of  the  following  characteristics: 

d.  1 .  Operating  at  reduced  pressuro 
controlled  atmosphere  (equal  or  less  than  10 
kPa  measured  above  and  within  300  mm  of 
the  gun  nozzle  exit)  in  a  vacuum  chamber 
capable  of  evacuation  down  to  0.01  Pa  prior 
to  the  spraying  process;  or 

d.2.  Incorporating  in  situ  coating  thickness 
control; 

e.  "Stored  program  controlled"  sputter 
deposition  production  equipment  capable  of 
cvirrent  densities  of  0.1  mA/mm*  or  higher  at 
a  deposition  rate  15  jmi/h  or  more; 

f.  "Stored  program  controlled"  cathodic  arc 
deposition  equipment  incorporating  a  grid  of 
electromagnets  for  steering  control  of  the  arc 
spot  on  the  cathode; 

g.  "Stored  program  controlled"  ion  plating 
production  equipment  allowing  for  the  in 
situ  measurement  of  any  of  the  following: 

g.1.  Coating  thickness  on  the  substrate  and 
rate  control;  or 
g.2.  Optical  characteristics. 

2B006    Dknanaionallnapaction or 
maaaurfng  ayatama  and  aquipmant,  aa 
followa  (aaa  Uat  of  Itama  Controllad). 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry     NS  Column  2 
NP  applies  to  2B006.a  and     NP  Column  1 

.b. 
AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 
LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

I7n/t:  Equipment  in  number 
Related  Controls:  See  also  2B206  and  2B996. 
Related  Definition:  (1)  Machine  tools  which 
can  be  used  as  measuring  machines  are 
controlled  if  they  meet  or  exceed  the 
criteria  specified  for  the  machine  tool 
function  or  the  measuring  machine 
function.  (2)  A  machine  described  by  this 
entry  is  controlled  if  it  exceeds  the  control 
threshold  anywhere  within  its  operating 
range. 
Items:  a.  Computer  controlled,  "numerically 
controlled"  or  "stored  program  controlled" 
dimensional  inspection  machines,  having  a 
three  dimensional  length  (volumetric) 
"measurement  uncertainty"  equal  to  or  less 
(better)  than  (1.7  +  L/1,000)  (un  (L  is  the 
measured  length  in  mm)  tested  according  to 
ISO  10360-2; 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows:   " 

b.l.  Linear  measuring  instruments  having 
any  of  the  following: 

b.l. a.  Non-contact  type  measuring  systems 
with  a  "resolution"  equal  to  or  less  (better) 
than  0.2  tun  within  a  measuring  range  up  to 
0.2  mm; 


b.l.b.  Linear  voltage  differential 
transformer  systems  hexing  all  of  the 
following  characteristics: 

b.l.b.l.  "Linearity"  equal  to  or  less  (better) 
than  0.1%  within  a  measuring  range  up  to  5 
mm;  and 

b.l.b.2.  Drift  equal  to  or  less  (better)  than 
0.1%  per  day  at  a  standard  ambient  test  room 
temperature  ±  1  K;  or 

b.l.c.  Measuring  systems  having  all  of  the 
following: 

b.l.cl.  Containing  a  "laser";  and 

b.l.c.2.  Maintaining,  for  at  least  12  hours, 
over  a  temperature  range  of  ±  1  K  around  a 
standard  temperatiire  and  at  a  standard 
pressure,  all  of  the  following: 

b.l.c.2.a.  A  "resolution"  over  their  fiill 
scale  of  0.1  lua  or  less  (better);  and 

b.l.c2.b.  A  "measurement  uncertainty" 
equal  to  or  less  (better)  than  (0.2  +  L/2,000) 
Jim  (L  is  the  measured  length  in  mm); 

Note:  2BO06.b.l  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser"  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment 

b.2.  Angular  measuring  instnunents  having 
an  "angular  position  deviation"  equal  to  or 
less  (better)  than  0.00025*; 

Note:  2B006.b.2  does  not  control  optical 
instruments,  such  as  autocollimators,  using 
coUimated  light  to  detect  angular 
displacement  of  a  mirror. 

c  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical  scatter  as 
a  function  of  angle,  with  a^nsitivity  of  0.5 
nm  or  less  (better). 

2B007    "Robota"  having  any  of  ttM 
following  charactariaticadaacribad  In  tha 
Uat  of  Itama  Controllad  and  apadaNy 
daaignad  controllaraand  "an««ffaetors" 
tharafor. 

License  Requirements 

Reason  for  Control:  NS.  NP.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
NP  applies  to  2B007.C  if        NP  Column  1 
specially  designed  or 
rated  as  radiation  hard- 
ened to  withstand  great- 
er than  5  X  10«  grays(Si) 
without  operational  deg- 
radation; to  2B007.b; 
and  to  specially  de- 
signed controllers  and 
"end-effectors"  therefor. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS;  S5000,  except  2B007.b  and  .c 
GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  See  also  2B207  and  2B997 
Related  Definitions:  N/A 
Items:  a.  Capable  in  real  time  of  fiill  three- 
dimensional  image  processing  or  three- 
dimensional  scene  analysis  to  generate  or 
modify  "programs"  or  to  generate  or  modify 
numerical  program  data; 
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Note:  The  scene  analysis  limitation  does 
not  include  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  or 
limited  grey  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  [2^/2  D). 

b.  Specially  designed  to  comply  with 
national  safety  standards  applicable  to 
explosive  munitions  environments; 

c  Specially  designed  or  rated  as  radiation- 
hardened  to  withstand  greater  than  5  x  lO^ 
Gy  (Si)  without  operational  degradation;  or 

d.  Specially  designed  to  operate  at 
altitudes  exceeding  30,000  m. 

2B00e    Assemblies,  units  or  inserts 
specislly  dssignsd  for  machine  tods,  or  for 
•quipment  controlled  by  2B006  or  2B007,  ss 
follows  (see  Ust  of  Items  Controlied). 


Country  Chart 

NS  Coliunn  2 
AT  Column  1 


Control(s) 


License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:N/A 

GBS:  N/A 

OVrN/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  28998 

Related  Definition:  N/A 

Items:  a.  Linear  position  feedback  units  (e.g., 

inductive  type  devices,  graduated  scales, 

infrared  systems  or  "laser"  systems)  having 

an  overall  "accuracy"  less  (better)  than  (800 

-t-  (600  X  L  X 10  -  3))  nm  (L  equals  the  effective 

length  in  mm); 

Note:  For  "laser"  systems  see  also  Note  to 
2B006.b.l. 

b.  Rotary  position  feedback  units  (e.g., 
inductive  type  devices,  scales,  infrared 
systems  or  "laser"  systems)  having  an 
"accuracy"  less  (better)  than  0.00025"; 

Note:  For  "laser"  systems  see  also  Note  to 
2B006.b.l. 

c.  "Compound  rotary  tables"  and  "tilting 
spindles",  capable  of  upgrading,  according  to 
the  manufacturer's  specifications,  machine 
tools  to  or  above  the  levels  controlled  by 
2B001  to  2B009. 

2B009    Spin-forming  machines  and  flow- 
forming  mschines,  which,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  "numericel  control" 
units  or  a  computer  control  and  having  all 
the  characteristics  (see  Ust  of  Items 
Controlted). 

License  Requirements 

Reason  for  Control:  NS.  MT,  NP,  AT 


ContTol(s) 

NS  applies  to  entire  entry 
MT  applies  to  spio-form- 
ing  machines  the  ma- 
chines combining  the 
functions  of  spin-form- 
ing and  flow-forming; 
and  flow-forming  ma- 
chines. 


Country  Chart 

NS  Colunm  2 
MT  Column  1 


Country  Chart 
NP  Column  1 


NP  applies  to  flow-form- 
ing machines;  and  spin- 
forming  machines  capa- 
ble of  flow-forming 
functions. 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  also  2B109  for 
additional  flow-forming  machines  for  MT 
and  NP  reasons.  See  also  2B209  for 
additional  flow-forming  machines 
controlled  for  NP  reasons. 

Related  Definitions:  Machines  combining  the 
function  of  spin-framing  and  flow-forming 
are  for  the  purpose  of  2B0O9  regarded  as 
flow-forming  machines. 

Items:  a.  Two  or  more  controlled  axes  of 

which  at  least  two  can  be  coordinated 

simultaneously  for  "contouring  control";  and 
b.  A  roller  force  more  than  60  kN. 

2B01 8    Equipment  on  the  International 
Munitions  List 

License  Requirements 

Reason  for  Control:  NS,  MT.  RS.  AT 


Control(s) 

NS  applies  to  entire  entry 
MT  applies  to  specialized 
machinery,  equipment, 
and  gear  for  producing 
rocket  systems  (includ- 
ing ballistic  missile  sys- 
tems, space  launch  ve- 
hicles, and  sounding 
rockets)  and  unmanned 
air  vehicle  systems  (in- 
cluding cruise  missile 
systems,  target  drones, 
and  reconnaissance 
drones)  usable  in  sys- 
tems that  are  controlled 
for  MT  reasons  includ- 
ing their  propulsion  sys- 
tems and  components, 
and  pyrolytic  deposition 
and  densification  equip- 
ment. 
RS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Colunm  1 
MT  Column  1 


RS  Column  2 
AT  Column  1 


License  Exceptions 

LVS:  $3000 

GBS:  Yes  for  Advisory  Note  in  this  entry  to 

2B018 
List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  Specialized  machinery,  equipment, 
gear,  and  specially  designed  parts  and 
accessories  therefor,  including  but  not 
limited  to  the  following,  that  are  specially 
designed  for  the  examination,  manufacture, 
testing,  and  checking  of  arms,  appliances, 
machines,  and  implements  of  war  a.  Armor 


plate  drilling  machines,  other  than  radial 
drilling  machines; 

b.  Armor  plate  planing  machines: 

c.  Armor  plate  quenching  presses; 

d.  Centrifugal  casting  machines  capable  of 
casting  tubes  6  feet  (183  cm)  or  more  in 
length,  with  a  vrall  thickness  of  2  inches  (5 
cm)  and  over; 

e.  Gun  barrel  rifling  and  broaching  - 
machines,  and  tools  tiaerefor; 

f.  Gtm  barrel  rifling  machines; 

g.  Gun  barrel  trepaiming  machines; 
h.  Gun  boring  and  turning  machines; 

i.  Gun  honing  machines  of  6  feet  (183  cm) 
stroke  or  more; 

j.  Gun  jump  screw  lathes; 

L  Gun  rifling  machines; 

1.  Gun  straightening  presses; 

m.  Induction  hardening  machines  for  tank 
turret  rings  and  sprockets; 

n.  Jigs  and  fixtures  and  other  metal- 
working  implements  or  accessories  of  the 
kinds  exclusively  designed  for  use  in  the 
manufactiire  of  firearms,  ordnance,  and  other 
stores  and  appliances  for  land.  sea.  or  aerial 
warfere; 

o.  Small  arms  chambering  machines; 

p.  Small  arms  deep  hole  drilling  machines 
and  drills  therefor; 

q.  Small  arms  rifling  machines; 

r.  Small  arms  spill  boring  machines; 

s.  Tank  turret  bearing  grinding  machines. 

Adrisory  Note:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  and  reexport  to  Coimtry  Group  D:l  of 
equipment  used  to  determine  the  safety  data 
of  explosives,  as  required  by  the  International 
Convention  on  the  Transport  of  Dangerous 
Goods  (C.I.M.)  articles  3  and  4  in  Aimex  1 
RID.  provided  that  such  equipment  will  be 
used  only  by  the  railway  authorities  of 
current  C.I.M.  members,  or  by  the 
Government-accredited  testing  facilities  in     - 
those  countries,  for  the  testing  of  explosives 
to  transport  safety  standards,  of  the  following 
description: 

a.  Equipment  for  determining  the  ignition 
and  deflagration  temperatures; 

b.  Equipment  for  steel-shell  tests; 

c.  Drophammers  not  exceeding  20  kg  in 
weight  for  determining  the  sensitivity  of 
explosives  to  shock; 

d.  Equipment  for  determining  the  friction 
sensitivity  of  explosives  when  exposed  to 
charges  not  exceeding  36  kg  in  weight. 

2B104    Equipment  end  procecs  controls 
designed  or  modified  for  densification  and 
pyroiysis  of  structural  composite  rodcet 
nozzles  and  reentry  vehlcte  noee  tips. 

License  Requirements 

Reason  for  Control:  MT,  NP.  AT 


Control(s) 

MT  applies  to  entire  entry 
NP  applies  to  2B104.a 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 


Country  Chart 

MT  Column  1 
NP  Column  1 
AT  Column  1 


UMl 
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Belated  Contro/s.i  The  only  "isostatic 
presses"  and  fiiipaces  controlled  by  2B104 
are:  (a)  "Isostatic  presses",  other  than  those 
controlled  by  28004.  having  all  the 
following  char^(^teristics:  (1)  Maximum 
working  pressiire  of  69  MPa  or  greater;  (2) 
Designed  to  achieve  and  maintain  a 
thermal  environment  of  873  K  (600"  C)  or 
greater;  and  (3)  Possessing  a  chamber 
cavity  with  andtameter  of  254  mm  or 
greater,  (b)  CVp  JFumaces  designed  or 
modiBed  for  th0  densification  of  carbon- 
carbon  compos(^s. 

Related  Defmitio^:W  A 

Items:  The  list  of  upms  controlled  is 
contained  in  thblECCN  heading. 

2B1 09    Fknw-todiiing  macMnes,  other  than 
those  controlled  by  2B009,  and  specially 
designed  compofients  therefor. 

License  Requiramentt 

Reason  for  ControL  MT,  NP,  AT 


Controld } 

MT  applies  to  enin  entry 
NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

MT  Column  1 
NP  Colunm  1 
AT  Column  1 


License  Exceptio!^  I 

LVS:  N/A 
CBS:  N/A 
aV:N/A 
List  of  Items  Coninlled  ' 

Unit:  Equipment  m  number;  parts  and 

accessories  in  $  Value. 
Related  Controls:S>ee  also  2B009  and  2B209. 
Related  Definition: This  entry  controls  only 

spin-forming  machines  combining  the 

flmctions  of  spiU-ibrming  and  flow-forming 

and  flow  forming  machines. 
Items:  a.  According  to  the  manufacturer's 
technical  specification,  can  be  equipped  with 
"niunerical  control"  units  or  a  computer 
control,  even  when  not  equipped  with  such 
units;  and  1 1 

b.  With  more  tiua^  two  axes  which  can  be 
coordinated  simultaneously  for  "contouring 
control." 

Technical  Note$:  1.  Machines  combining 
the  function  of  spin-forming  and  flow- 
forming  are  for  the  purpose  of  23 109 
regarded  as  flow-fiorming  machines. 

2.  2B109  does  nklt  control  machines  that 
are  not  usable  in  the  production  of 
propulsion  components  and  equipment  (e.g. 
motor  cases]  for  systems  in  9A005. 9A007.a, 
or  9A105.  1 

2B1 16   Vibration  test  systems,  equipment 
and  components  Hwrefor,  as  follows  (see 
Ust  of  Items  Contiolled). 

License  RequiiemWts 


Contml(s) 

NP  applies  to  electro-  NP  Column  1 

dynamic  vibration  test 
systems,  employing 
feedbadc  or  closed  loop 
control  techniques  and 
incorporating  a  digital 
controller,  capable  of  vi- 
brating at  10  g  RMS  or 
more  between  20  Hz 
and  2000  Hz  and  im- 
parting forces  of  50  kN 
(11,250  lbs.)  measured 
"bare  table",  or  greater. 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
aV:  N/A- 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  See  also  9B990 
Related  Definitions:  (1)  The  term  "digital 
control"  refers  to  equipment,  the  functions 
of  which  are.  partly  or  entirely, 
automatically  controlled  by  stored  and 
digitally  coded  electrical  sijpals.  (2)  The 
term  "bare  table"  means  a  flat  table,  or 
surface,  with  no  fixtiu^  or  fitting. 
Items:  a.  Vibration  test  systems  employing 
feedback  or  closed  loop  techniques  and 
incorporating  a  digital  controller,  capable  of 
vibrating  a  system  at  10  g  RMS  or  more  over 
the  entire  range  20  Hz  to  2.000  Hz  and 
imparting  forces  of  50  kN  (1 1 ,250  lbs.), 
measured  "bare  table",  or  greater; 

b.  Digital  controllers,  combined  with 
specially  designed  vibration  test  "software", 
with  a  real-time  bandwidth  greater  than  5 
kHz  and  designed  for  use  with  vibration  test 
systems  described  in  281 16.a; 

c.  Vibration  thriisters  (shaker  units),  with 
or  without  associated  amplifiers,  capable  of 
imparting  a  force  of  50  kN  (11,250  lbs.), 
measured  "bare  table",  or  greater,  and  usable 
in  vibrationtest  systems  described  in 
2Bll6.a: 

d.  Test  piece  support  structures  and 
electronic  units  designed  to  combine 
multiple  shaker  units  into  a  complete  shaker 
system  capable  of  providing  an  effective 
combined  force  of  50  kN,  measured  "bare 
table",  or  greater,  and  usable  in  vibration  test 
systems  described  in  2Bll6.a. 

2B201    Machine  tools,  other  than  those 
controlled  by  2B001  for  removing  or  cutting 
metals,  ceramics  or  "composltee",  which, 
according  to  manufacturer's  technical 
specification,  can  be  equipped  with 
electronic  for  simultaneous  "contouring 
control"  in  two  or  more  axes. 

License  Requirements 

fleason /or  Control;  NP,  AT 


Country  Chart      ^^  o^  Items  Controlled 


Reason  for  Contrdl 
ControKs 


MT  applies  to  entti «  entry     MT  Column  1 


MT,  NP,  AT 


Country  Chart 


ControKs) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:N/A 
aV:N/A 


Country  Chart 

NP  Column  1 
AT  Column  1 


Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  See  also  2B290,  2B991,  and 

2D002  "Numerical  control"  units  are 

controlled  by  their  associated  "software". 
Related  Definition:  N/A 
Items:  a.  Machine  tools  for  milling,  having 
any  of  the  following  characteristics: 

a.l.  "Positioning  accuracies"  with  all 
compensations  available  less  (better)  than 
0.006  mm  along  any  linear  axis  (positioning); 
or 

a.  2.  Two  or  more  contouring  rotary  axes. 

Note:  2B201.a.  does  not  control  milling 
having  the  following  characteristics: 

a.  X-axis  travel  greater  than  2  m; 

b.  Overall  "positioning  accuracy"  on  the  x- 
axis  more  (worse)  than  0.030  mm. 

b.  Machine  tools  for  grinding,  having  any 
of  the  following  characteristics: 

b.l.  "Positioning  accuracies"  Mrith  all 
compensations  available  less  (better)  than 
0.004  mm  along  any  linear  axis  (positioning); 
or 

b.2.  Two  or  more  contouring  rotary  axes.     - 

Note:  2B201.b  does  not  control  the 
following  grinding  machines: 

a.  Cylindrical  external,  internal,  and 
external-internal  grinding  machines  having 
all  of  the  following  characteristics: 

1.  Limited  to  cylindrical  grinding; 

2.  A  maximum  workpiece  outside  diameter 
or  length  of  150  mm; 

3.  Not  more  than  two  axes  that  can  be 
simultaneously  for  "contouring  control";  and 

4.  No  contouring  c  axis; 

b.  Jig  grinders  with  axes  limited  to  x,  y,  c 
and  a  where  c-axis  is  used  to  maintain  the 
grinding  wheel  normal  to  the  work  surface, 
and  the  a  axis  is  configured  to  grind  barrel 
cams; 

c.  Tool  or  cutter  grinding  machines  with 
"software"  specially  designed  for  the 
production  of  tools  or  cutters;  or 

d.  Crankshaft  or  camshaft  grinding 
machines. 

c.  Machines  for  turning,  that  have 
"positioning  accuracies"  with  all 
compensations  available  less  (better)  than 
0.006  mm  along  any  linear  axis  (overall 
positioning)  for  machines  capable  of 
machining  diameters  greater  than  35  mm. 

Note:  Bar  machines  (Swisstum),  limited  to 
machining  only  bar  feed  thru,  are  excluded 
if  maximum  bar  diameter  is  equal  to  or  less 
than  42  mm  and  there  is  no  capability  of 
mounting  chucks.  Machines  may  have 
drilling  and/or  milling  capabilities  for 
machining  parts  with  diameters  less  than  42 
mm. 

2B204   "Isostatic  presses,"  not  controlled 
by  2B004  or  28104,  capabto  of  achieving  a 
maximum  woridng  preseure  of  69  Mpe 
(10,000  pel)  or  greater  and  having  a 
chamber  cavity  with  an  inside  diameter  In 
excess  of  152  mm  (6  Inched  end  speciaUy 
deeigned  dies,  molds,  snd  controls 
therefor. 

License  Requirements 
Reason  for  Control:  NP.  AT 
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Control(s) 


NP  applies  to  entire  entry 
AT  applies  to  entire  entiy 


Country  Chart 

NP  Column  1 
AT  Column  1 

I  Excq[>tioiis 

LVS:N/A 
GBS:  N/A 

CIV:N/A 

List  at  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definition:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  working 
pressuire  are  achieved  and  does  not  include 
nxtures.  That  dimension  will  be  the 
smaller  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  chamber,  depending  on 
which  of  the  two  chambers  is  located 
inside  the  other. 

hems:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2B20e    Dimenaional  inspection  machines, 
devtoee  or  systems,  ottier  tluin  ttwse 
controlled  by  2BO0e.  as  follows  (see  Ust  of 
Items  Controlled). 

Ucense  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Coliunn  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A         ~ 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value. 
Related  Controls:  See  also  2B992. 
Related  Definition:  (1)  Machine  tools  that  can 
be  used  as  measuring  machines  are 
controlled  if  they  meet  or  exceed  the 
criteria  specified  for  the  machine  function 
or  the  measuring  machine  function.  (2)  A 
machine  controlled  by  2B206  is  controlled 
if  it  exceeds  the  control  threshold 
anywhere  within  its  operating  range.  (3) 
The  probe  used  in  determining  the 
measurement  uncertainty  of  a  dimensional 
inspection  system  shall  be  described  in 
VDI/VDE  2617  parts  2,  3  and  4. 
Items:  a.  Computer  controlled  or  niunerically 
controlled  dimensional  inspection  machines 
having  both  of  the  following  characteristics: 
a.l.  Two  or  more  axes;  and 
a.2.  A  one-dimensional  length 
"measurement  uncertainty"  equal  to  or  less 
(better)  than  (1.25  +  L/1000)  jmi  tested  with 
a  probe  of  "accuracy"  of  less  (better)  than  0.2 
(un  (L  is  the  measured  length  millimeters) 
(Ref: VDI/VDE  2617  Parts  1  and  2); 

b.  Systems  for  simultaneously  linear- 
angular  inspection  of  hemishells  having  both 
of  the  following  characteristics: 

b.l.  "Measurement  uncertainty"  along  any 
linear  axis  equal  to  less  (better)  than  3.5  jmi 
per  5  mm;  and 

b.2.  "Angular  position  deviation"  equal  to 
or  less  than  0.02". 


2B207    "Robots"  or  "end-effectors",  ottter 
ttian  those  controlled  by  2B007,  specially 
designed  to  comply  with  national  safety 
standards  applicable  to  handling  high 
explosives  (for  example,  meeting  code 
ratings  for  high  ex(>loelves)  and  specially 
designed  controllers  tttersfor. 

License  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Colunm  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2B209    Flow  forming  machines,  or  spin 
forming  machlnee  capable  of  flow  forming 
functions,  other  than  thoee  controlled  by 
2B009  or  2B109,  or  mandrels,  as  follows 
(aee  Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Colimm  1 
AT  applies  to  entire  entry     AT  Coltmui  1 

License  Exceptions  ;, 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  munber,  parts  and 
accessories  in  S  value. 

Related  Controls:  N/A.  "■ 

Related  Definition:  This  entry  includes 
machines  which  have  only  a  single  roller 
designed  to  deform  metal  plus  two 
auxiliary  rollers  which  support  the 
mandrel,  but  do  not  participate  directly  in 
the  deformation  process. 

Items:  a.  Machines  having  any  of  the 

following: 
a.l.  Having  three  or  more  rollers  (active  or 

guiding);  and 
a.2.  According  to  the  manufacturer's 

technical  specification  can  be  equipped  with 

"numerical  control"  units  or  a  computer 

control, 
b.  Rotor-forming  mandrels  designed  to 

form  cylindrical  rotors  of  inside  diameter 

between  75  mm  (3  in.)  and  400  mm  (16  in.). 

2B22S    Remote  manipulators  that  can  be 
used  to  provide  remote  actions  in 
radiochemical  separation  operations  and 
hot  cells,  as  follows  (see  Ust  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  N/A. 

Related  Definition:  Remote  manipulators 
provide  translation  of  human  operator 
actions  to  a  remote  operating  arm  and 
terminal  fixture.  They  may  be  of  a  "master/ 
slave"  type  or  operated  by  joystick  or 
keypad. 

Items:  a.  Having  a  capability  of  penetrating 

0.6  m  or  more  of  hot  cell  wall  (operation);  or 
b.  Having  a  capability  of  brid^ng  over  the 

top  of  a  hot  cell  wall  with  a  thickness  of  0.6 

m  or  more  (over-the-wall  operation). 

2B226    Vacuum  or  controlled  environment 
(Inert  gas)  Induction  furnaces  capable  of 
operation  above  1,123  K  (850*  C)  and  having 
Induction  colls  6d0  mm  or  less  in  diameter, 
and  designed  for  power  Inputs  of  5  l(W  or 
more,  and  power  supplies  spedaHy 
designed  therefor  with  a  specified  power 
output  of  5  kW  or  more. 

Licxnse  Requirements 

Reason  for  Control :NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NPColumnl 
AT  Column  1 

I  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:  N/A 

List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  See  also  Category  3B.  This 
entry  does  not  control  furnaces  designed 
for  the  processing  of  semiconductor  wafers. 

Related  Definition:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2B227    Vacuum  and  controlied  atmoaphera 
metallurgical  melting  and  casting  furnaces 
and  specially  configured  computer  control 
and  monitoring  systems  therefor. 

License  Requirements 

Reason  for  Control:  NP.  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Colunm  1 
AT  applies  to  entire  entry     AT  Colunm  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definition:  N/A    * 

hems:  a.  Arc  remelt  and  casting  furnaces 

with  consumable  electrode  capacities 


UM\ 
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Country  Qiart 

NP  Column  1 
AT  Column  1 


between  1000  onPi  and  20,000  cm',  capable 
of  operating  with  Oielting  temperatures  above 
1.973  K(1,700»C); 

b.  Election  bealQ  melting  and  plasma 
atomization  and  furnaces,  with  a  power  of  50 
kW  or  greater,  capable  of  operating  melting 
temperatures  above  1.473  K  (1.200°  C). 

2B228    Rotor  fabrication  and  anarnMy 
equipflMnt  and  lMlk>w»-foniiing  mandrels 
and  dies,  as  fOlla«s  (see  List  of  Items 
Controlled). 

,Licenae  Roquiraotents 

Reason  for  Contrdi  NP,  AT 

I ! 

ControlUi 

NP  applies  to  enltire  entry 
AT  applies  to  entire  entiy 

LkenM  Exoeptiof)  i 

LVS:  N/A 

GBS:  N/A 

CIV:>I/A 

List  of  nenM  Controlled 

Unit:  S  value 

Related  Controls:.^/ A 

Related  Definitioift:  N/A 

Items:  a.  Rotor  as^mbly  equipment  for 

assembly  of  gas  ctOtrifuge  rotor  sections, 

baffles  and  end  cdps.  including  associated 

precision  mandrel|.  clamps  and  shrink  fit 

machines;  | 

b.  Rotor  straightening  equipment  for 
alignment  of  gas  <$4ntrifuge  rotor  sections  to 
a  common  axis;    ! 

Technical  Notei  t^ormally  such  equipment 
will  consist  of  preaision  measuring  probes 
linked  to  a  compUtjer  that  subsequently 
controls  the  action  of.  for  example, 
pneumatic  rams  u^  for  aligning  the  rotor 
tube  sections. 


c.  Bellows-formiihg  mandrels  and  dies  for 
producing  single-convolution  bellows 
(bellows  made  of  high-strength  aluminum 
alloys,  maraging  steel  or  hig^  strength 
filamentary  materials).  The  bellows  have  all 
of  the  following  dimensions: 

c.l.  75  mm  to  400  mm  inside  diameter; 

C.2. 12.7  mm  or  more  in  length;  and 

C.3.  Single  convqlution  depth  more  than  2 
mm. 


Centrifugili 


2B229   Centrifugal  multiplane  tMlancing 
machines,  fixed  or  portable,  itorizontal  or 
vertical,  as  follows  (see  Ust  of  Items 
Controlled). 

License  Requiremants 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 

NP  Column  1 
AT  Column  1 


NP  applies  to  entli^  entry 
AT  applies  to  entiite  entry 

License  Exceptioii|i 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  ContHUed 

Unit:  S  value        | , 

Related  Controls:  N/A 

Related  Definition^:  N/A 

Items:  a.  Centrifugal  balancing  machines 

designed  for  balancing  flexible  rotors  having 


a  length  of  600  mm  or  more  and  having  all 
of  the  following  characteristics: 

a.l.  A  swing  or  journal  diameter  of  75  mm 
or  more; 

a.2.  Mass  capability  of  from  0.9  to  23  kg; 
and 

a.3.  Capable  of  balancing  speed  of 
revolution  more  than  5000  r.p.m.; 

b.  Centrifugal  balancing  machines  designed 
for  balancing  hollow  cylindrical  rotor 
components  and  having  all  of  the  following 
characteristics: 

b.l.  A  journal  diameter  of  75  mm  or  more; 

b.2.  Mass  capability  of  from  6.9  to  23  kg; 

b.3.  Capable  of  balancing  to  a  residual 
imbalance  of  0.01  kg  mm/kg  per  plane  or 
better,  and 

b.4.  Belt  drive  type. 


2B230    "Pressure  tranaducars" 
capable  of  meaauring  abaoluta  prssaurs  at , 
any  point  in  the  range  0  to  13  icPa,  wHIi 
preaaure  aenaing  elements  made  of  or 
protected  by  nickel,  nldcel  alloys  with  more 
than  60%  nickel  by  weight,  aluminum  or 
aluminum  altoys,  having  any  of  the 
characteristics  (see  Ust  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 

Contrails)  Country  Chart 

NP  applies  to  entire  entry      NP  Colimm  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A  .         - 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  N/A 

Related  Definitions:  (1)  Pressure  transducers 
are  devices  that  convert  pressure 
measurements  into  an  electrical  signal.  (2) 
For  the  purposes  of  this  entry,  "accuracy" 
includes  non-linearity,  hysteresis  and 
repeatability  at  ambient  temperature. 

Items:  a.  A  full  scale  of  less  than  13  kPa  and 

an  "accuracy"  of  better  than  +/- 1% 

(full  -  scale);  or 
b.  A  full  scale  of  13  kPa  or  greater  and  an 

"accui^cy"  of  better  than  +/- 130  Pa. 

2B231    Vacuum  pumps  with  an  input  throat 
alls  of  380  mm  or  greater  with  a  pumping 
apeed  of  15.000  liters/s  or  greater  and 
capable  of  producing  an  ultimate  vacuum 
better  than  10-«Torr  (1.33x10-*  mbar). 

License  Requirements 

Reason  for  Control:  NP,  AT 


ControKs) 


Country  Chart 


NP  applies  to  entire  entry     NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Itons  Controlled 
Unit:  S  value 
Related  Controls:  Vacuum  pumps  for  gaseous 

diffusion  separation  process  are  subject  to 


the  export  licensing  authority  of  the 
Nuclear  Regulatory  Commission.  (See  10 
CFR  part  110.) 

Related  Definition:  (1)  The  ultimate  vacuum 
is  determined  at  the  input  of  the  pump 
with  the  input  of  the  pump  blocked  oft  (2) 
The  pumping  speed  is  determined  at  the 
measiirement  point  with  nitrogen  gas  or 
air. 

Items:  The  list  of  items  controlled  is 
contained  in  the  BOCN  heading. 

28232    Multistage  light  gas  guns  or  other 
high-velocity  gun  systems  (coil, 
electromagnetic,  electiothefmal.  or  other 
advanced  systems)  capaMs  of  sccetsrating 
proiectiles  to  2  kmte  or  greater. 

License  Requirements 

Reason  for  Control:  NP,  AT 

Contml(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exertions 

LVS:  N/A 
GBS:  N/A 

aV:N/A 

List  of  Items  Controlled 
Unit:  S  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


macMne 


28290    "Numerically  controlled" 
tools  not  controlled  by  28001. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  $  value 
Related  Controls:  N/A 
Related  Definition:  N/A 
Items:  a.  Turning  machines  or  combination 
turning/milling  machines  that  are  capable  of 
machining  diameters  greater  than  2.5  meters. 

b.  Reserved. 

28350    Chemical  manufacturing  tacilltiea 
and  equipment,  as  tdtows  (sse  Ust  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  CB,  AT 


ControKs) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 


Country  Chart 

CB  Column  3 
AT  Column  1 
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Unit:  Equipment  in  number. 
Related  Controls:  The  controls  in  this  entry 
do  not  apply  to  equipment  that  is:  (a) 
specially  designed  for  use  in  civil 
applications  (e.g..  food  processing,  pulp 
and  paper  processing,  or  water 
purification);  and  (b)  inappropriate,  by  the 
nature  of  its  design,  for  use  in  storing, 
processing,  producing  or  conducting  and 
controlling  the  flow  of  chemical  weapons 
precursors  controlled  by  1C350. 

Related  Definitions:  For  purposes  of  this 
entry  the  term  "chemical  warfare  agents" 
are  those  agents  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defiense  Trade  Controls. 
(See  22  CFR  part  121) 

hems:  a.  Reaction  vessels  or  reactors,  with  or 
without  agitators,  with  total  internal 
(geometric)  volume  greater  than  0.1  m' 
(100  liters)  and  less  than  20  m^  (20,000 
liters),  where  all  surfaces  that  come  in 
direct  contact  with  the  chemical(s)  being 
processed  or  contained  are  made  &Y>m  any 
of  the  following  materials: 
a.1.  Alloys  with  more  than  25%  nickel  and 

20%  chromium  by  weight; 
a.2.  Fluoropolymers; 
a.3.  Class  (including  vitrified  or  enamelled 

coating  or  glass  lining); 
a.4.  Nickel  or  alloys  with  more  than  40% 

nickel  by  weight; 
a.5.  Tantalum  or  tantalum  alloys; 
a.6.  Titanium  or  titanium  alloys:  or 

a.  7.  Zirconium  or  zirconium  alloys: 

b.  Agitators  for  use  in  reaction  vessels  or 
reactors  where  all  surfaces  of  the  agitator  that 
come  in  direct  contact  with  the  chemical(s) 
being  processed  or  contained  are  made  from 
any  of  the  following  materials: 

b.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight: 

b.2.  Fluoropolymers: 

bi3.  Class  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 

b.4.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight; 

b.5.  Tantalum  or  tantalum  alloys; 

b.6.  Titanium  or  titanium  alloys;  or 

b.7.  Zirconium  or  zirconium  alloys: 

c  Storage  tanks,  containers  or  receivers 
with  a  total  internal  (geometric)  volume 
greater  than  0.1  m^  (100  liters)  where  all 
surfaces  that  come  in  direct  contact  with  the 
chemical(s)  being  processed  or  contained  are 
made  from  any  of  the  following  materials: 

cl.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight; 

c2.  Fluoropolymers; 

C.3.  Glass  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 

C.4.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight; 

c5.  Tantalum  or  tantalum  alloys; 

C.6.  Titanium  or  titanium  alloys:  or 

c.  7.  Zirconium  or  zirconium  alloys; 

d.  Heat  exchangers  or  condensers  with  a 
heat  transfer  siu^ace  area  of  less  than  20  m^, 
where  all  surfaces  that  comes  in  direct 
contact  with  the  chemical(s)  being  processed 
are  made  from  any  of  the  following  materials: 

d.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight; 

d.2.  Fluoropolymers; 

d.3.  Glass  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 


d.4.  Graphite: 

d.5.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight: 
d.6.  Tantalum  or  tantalum  alloys; 
d.7.  Titanium  or  titanium  alloys;  or 
d.8.  Zirconium  or  zirconium  alloys: 

e.  Distillation  or  absorption  columns  of 
internal  diameter  greater  than  0.1  m,  where 
all  surfaces  that  come  in  direct  contact  with 
the  chemical(s)  being  processed  are  made 
&t>m  any  of  the  following  materials: 

e.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight: 

e.2.  Fluoropolymers: 

e.3.  Class  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 

e.4.  Graphite; 

e.5.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight; 

e.6.  Tantalum  or  tantaliun  alloys; 

e.7.  Titanium  or  titanium  alloys;  or 

e.8.  Zirconium  or  zirconiimi  alloys; 

f.  Remotely  operated  filling  equipment  in 
which  all  surfaces  that  come  in  direct  contact 
with  the  chemical(s)  being  processed  are 
made  from  any  of  the  following  materials: 

f  1.  Alloys  with  more  than  25%  nickels  and 
20%  chromium  by  weight,  or 

f  2.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight; 

g.  Multiple  seal  valves  incorporating  a  leak 
detection  port,  bellows-seal  valves,  non- 
return (check)  valves  or  diaphragm  valves,  in 
which  all  surfaces  that  come  in  to  direct 
contact  with  the  chemical(s)  being  processed 
or  contained  are  made  from  any  of  the 
following  materials: 

g.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight; 

g.2.  Fluoropolymers: 

g.3.  Class  (including  vitrified  or  enamelled 
coatings  or  glass  lining): 

g.4.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight: 

g.5.  Tantalum  or  tantalum  alloys; 

g.6.  Titanium  or  titanium  alloys:  or 

g.7.  Zirconium  or  zirconium  alloys; 

h.  Multi-walled  piping  incorporating  a  leak 
detection  port,  in  which  all  suriiaces  that 
come  in  direct  contact  with  the  chemical(s) 
being  processed  or  contained  are  made  from 
any  of  the  following  materials: 

h.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight: 

h.2.  Fluoropolymers: 

h.3.  Glass  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 

h.4.  Graphite; 

h.5.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight; 

h.6.  Tantalum  or  tantalum  alloys;  '  ' 

h.7.  Titanium  or  titanium  alloys;  or 

h.8.  Zirconium  or  zirconium  alloys; 

i.  Multiple-seal,  canned  drive,  magnetic 
drive,  bellows  or  diaphragm  pumps,  with 
manufacturer's  specified  maximum  flow-rate 
greater  than  0.6  m^/hour,  or  vacuum  pumps 
with  manufacturer's  specified  maximimi 
flow-rate  greater  than  5  mVhour  (under 
standard  temperature  (273  K  (0*C))  and 
pressure  (101.3  kPa)  conditions),  in  which  all 
surfaces  that  come  into.direct  contact  with 
the  chemical(s)  being  processed  are  made 
from  any  of  the  following  materials: 

i.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight: 


i.2.  Ceramics: 

i.3.  Ferrosilicon; 

i.4.  Fluoropolymers; 

i.5.  Class  (including  vitrified  or  enamelled 
coatings  or  glass  lining); 

i.6.  Graphite; 

i.7.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight: 

i.S.  Tantalimi  or  tantalum  alloys: 

i.9.  Titanium  or  titanitun  alloys,  or 

i.lO.  Zirconium  or  zirconium  alloys; 

j.  Incinerators  designed  to  destroy  chemical 
warfare  agents,  or  chemical  weapons 
precursors  controlled  by  1C350,  having 
specially  designed  waste  supply  systems, 
special  handling  facilities  and  an  average 
combustion  chamber  temperature  greater 
than  1000%  in  which  all  surfeces  in  the 
waste  supply  system  that  come  into  direct 
contact  with  the  waste  products  are  made 
from  or  lined  with  any  of  the  following 
materials: 

j.l.  Alloys  with  more  than  25%  nickel  and 
20%  chromium  by  weight; 

j.2.  Ceramics;  or 

j.3.  Nickel  or  alloys  with  more  than  40% 
nickel  by  weight 

2B3S1    Toxic  gas  monitoring 
dedicated  datoetors  ttiarafor. 

License  Requirements 
Reason  for  Control:  CB,  AT. 


Country  Chart 

CB  Column  3 
AT  Column  1 


Control(s) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
dV:  N/A 

List  of  IteoM  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
'  Related  Definitions:  N/A 
Items:  a.  Designed  for  continuous  operation 
and  usable  for  the  detection  of  chemical 
warfare  agents,  chemicals  controlled  by 
1C350  or  organic  compounds  containing 
phosphorus,  sulphur,  fluorine  or  chlorine,  at 
concentrations  of  less  than  0.3  mg/m';  or 

b.  Designed  for  the  detection  of 
cholinesterase-inhibiting  activity. 

2B352    Equipment  capable  of  use  In 
handling  biological  materials,  as  follows 
(see  Ust  of  Items  Controiied). 

License  Requirements 

Reason  for  Control:  CB,  AT 


Contrails) 


Country  Chart 


CB  applies  to  entire  entry      CB  Column  3 
AT  applies  to  entire  entry     AT  Column  1 

License  Ejiceptions 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  For  purposes  of  this 
entry,  isolators  include  flexible  isolators. 


UMl 
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r  enamelled 


dry  boxes,  anaetttbic  chambeis  and  glove 
boxes.  I ! 

Items:  a.  CompletQ  containment  fecilities  at 
P3  or  P4  containment  level; 

Technical  Note:  f>3  or  P4  (BL3.  BU.  L3, 
L4)  containment  levels  are  as  speciHed  in  the 
WHO  Laboratory  ^tosafety  Manual  (Geneva. 
1983). 

b.  Farmenters  c«^>able  of  cultivation  of 
pathogenic  micnxMganisms,  viruses,  or  for 

.  toxin  production,  Mrithout  the  propagation  of 
aerosols,  having  a  capacity  equal  to  or  greater 
than  100  liters. 

Technical  Note;  Pennenters  include 
bioreactors,  chemottats,  and  continuous-How 
systems. 

c.  Centrifugal  sejiarators  capable  of  the 
continuous  separation  of  pathogenic 
microorganisms.  Without  the  propagation  of 
aerosols,  and  havihk  all  of  the  following^ 
characteristics:       [ 

c.l.  A  flow  rate  greater  tlian  100  liters  per 
hour; 

C.2.  Component^  |of  polished  stainless  steel 
or  titaniiun;  ' 

C.3.  Double  or  multiple  sealing  joints 
within  the  steam  oontainment  area;  and 

C.4.  Capable  of  ift  situ  steam  sterilization  in 
a  closed  state.       ;  ' 

Technical  Note:i(tentrifugal  separators 
include  decanters. 

d.  Cross-flow  filtration  equipment  capable 
of  continuous  separation  of  pathogenic 
microorganisms,  viruses,  toxins,  and  cell 
cultures  without  tht  propagation  of  aerosols, 
having  all  of  the  following  characteristics: 

d.l.  Equal  to  or  fleeter  than  5  square 
meters; 
d.2.  Capable  of  iH  situ  sterilization. 

e.  Steam  sterilizable  freeze-drying 
equipment  with  a  condenser  capacity  greater 
than  50  kgs  of  ice  in  24  hours  but  less  than 
1.000  kgs; 

f.  Equipment  that:  incorporates  or  is 
contained  in  P3  or  i  If 4  containment  housing, 
as  follows:  [  | 

f.l.  Independently  ventilated  protective 
full  or  half  suits;    '  j 

f.2.  Class  III  biolbgical  safety  cabinets  or 
isolators  with  simi||r  performance  standards; 

g.  Chambers  designed  for  aerosol  challenge 
testing  with  microorganisms,  viruses,  or 
toxins  and  having  aicapacity  of  1  m^  or 
greater. 

2B991    Numerical  control  units  for 
machine  tools  and  "numerically  controlled" 
machine  tools,  n.a». 

License  RequiremQ^ 

Reason  for  Control^  KT 


Control(s) 


Country  Chart 


AT  applies  to  entiW  entry      AT  Column  1 

License  Excq>tiaw 

LVS:  N/A 
CBS:  N/A 
CIV:  N/A 

List  of  Items  ConI 

Unit:  Equipment 
Related  Controls: 
Related  Definition'. 
Items:  a.  "Numeri( 
machine  tools: 


tied 

lumber 
I/A 
N/A- 
control"  units  for 


a.l.  Having  four  interpolating  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control";  ot 

a.2.  Having  two  or  more  axes  that  can  be 
coordinated  simultaneously  for  "contouring 
control"  and  a  minimimi  programmable 
increment  better  (less)  th^  0.001  mm; 

a.3.  "Numerical  control"  units  for  machine 
tools  having  two,  three  or  four  interpolating 
axes  that  can  be  coordinated  simultaneously 
for  "contouring  control",  and  capable  of 
receiving  directly  (on-line)  and  processing 
computer-aided-design  (CAD)  data  for 
internal  preparation  of  machine  instructions; 
or 

b.  "Motion  control  boards"  specially 
designed  for  machine  tools  and  having  any 
of  the  following  characteristics: 

b.l.  Interpolation  in  more  than  four  axes; 

b.2.  Capable  of  "real  time  processing"  of 
data  to  modify  tool  path,  feed  rate  and 
spindle  data,  during  the  machining 
operation,  by  any  of  the  following: 

b.2. a.  Automatic  calculation  and 
modification  of  part  program  data  for 
machining  in  two  or  more  axes  by  means  of 
measuring  cycles  and  access  to  source  data; 
or 

b.2.b.  "Adaptive  control"  with  more  than 
one  physical  variable  measured  and 
processed  by  means  of  a  computing  model 
(strategy)  to  change  one  or  more  machining 
instructions  to  optimize  the  process. 

b.3.  Capable  of  receiving  and  processing 
CAD  data  for  internal  preparation  of  machine 
instructions;  or 

c.  "Numerically  controlled"  machine  tools 
that,  according  to  the  manu&cturer's 
technical  specifications,  can  be  equipped 
with  electronic  devices  for  simultaneous 
"contouring  control"  in  two  or  more  axes  and 
that  have  both  of  the  following 
characteristics: 

c.l.  Two  or  more  axes  that  can  be 
coordinated  simultaneously  for  contouring 
control;  and 

c.2.  "Positioning  accuracies",  with  all 
compensations  available: 

c.2.a.  Better  than  0.020  mm  along  any 
linear  axis  (overall  positioning)  for  grinding 
machines; 

c.2.b.  Better  than  0.020  nun  along  any 
linear  axis  (overall  positioning)  for  milling 
machines;  or 

C.2.C.  Better  than  0.020  mm  along  any 
linear  axis  (overall  positioning)  for  turning 
machines;  or 

d.  Machine  tools,  as  follows,  for  removing 
or  cutting  metals,  ceramics  or  composites, 
that,  according  to  the  manufocturer's 
technical  specifications,  can  be  equipped 
with  electronic  devices  for  simultaneous 
"contouring  control"  in  two  or  more  axes: 

d.l.  Machine  tools  for  turning,  grinding, 
milling  or  any  combination  thereof,  having 
two  or  more  axes  that  can  be  coordinated 
simultaneously  for  "contouring  control"  and 
having  any  of  the  following  characteristics: 

d.l.a.  One  or  more  contouring  "tilting 
spindles"; 

Note:  2B991.d.l.a.  applies  to  machine  tools 
for  grinding  or  milling  only. 

d.l.b.  "Camming"  (axial  displacement)  in 
one  revolution  of  the  spindle  less  (better) 
than  0.0006  mm  total  indicator  reading  (TIR); 


Note:  2B991.d.|.b.  applies  to  machine  tools 
for  turning  only. 

dl.c.  "Run  out"  (out-of-true  running)  in  - 
one  revolution  of  the  spindle  less  (better) 
than  0.0006  mm  total  indicator  reading  (TIR); 

d.l.d.  The  "positioning  accuracies",  with 
all  compensations  available,  are  less  (better) 
than:  0.001"  on  any  rotary  axis; 

d.2.  Electrical  discharge  machines  (EDM) 
of  the  wire  feed  type  that  have  five  or  more 
axes  that  can  be  coordinated  simultaneously 
for  "contouring  control". 

2BM2    Non-"numerically  controlled" 
machine  tools  for  generating  optical  quaHty 
surfaces,  and  specially  designed 
components  therefor. 

License  Requirenients 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Colimm  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Turning  machines  using  a  single 

point  cutting  tool  and  having  all  of  the 

following  characteristics: 

a.l.  Slide  positioning  accuracy  less  (better) 
than  0.0005  mm  per  300  mm  of  travel; 

a.2.  Bidirectional  slide  positioning 
repeatability  less  (better)  than  0.00025  nun 
per  300  mm  of  travel; 

a.3.  Spindle  "nm  out"  and  "canmiing"  less 
(better)  than  0.0004  mm  total  indicator 
reading  (TIR); 

a.4.  Angular  deviation  of  the  slide 
movement  (yaw,  pitch  and  roll)  less  (better) 
than  2  seconds  of  arc,  TIR,  over  full  travel: 
and 

a.5.  Slide  perpendicularity  less  (better) 
than  0.001  mm  per  300  mm  of  travel; 

Technical  Note:  The  bidirectional  slide 
positioning  repeatability  (R)  of  an  axis  is  the 
maximum  value  of  the  repeatability  of 
positioning  at  any  f)osition  along  or  around 
the  axis  determined  using  the  procedure  and 
under  the  conditions  specified  in  part  2.11  of 
ISO  230/2: 1988. 

b.  Fly  cutting  machines  having  all  of  the 
following  characteristics: 

b.l.  Spindle  "run  out"  and  "canmiing"  less 
(better)  than  0.0004  mm  TIR;  and 

b.2.  Angular  deviation  of  slide  movement 
(yaw,  pitch  and  roll)  less  (better)  than  2 
seconds  of  arc,  TIR,  over  full  travel. 

2B993    Gearmaking  and/or  finishing 
machinery  not  controlled  by  2B003  capable 
of  producing  gears  to  a  quality  level  of 
better  than  AGMA 11. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Column  1 


License  Exceptions 
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LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECOM  heading. 

2B996  Dimensional  Inspection  or— 
measuring  systems  or  equipment  not 
controlied  by  28006. 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Manual  dimensional  inspection 
machines,  having  both  of  the  following 
characteristics: 
a.l.  Two  or  more  axes;  and 

a.  2.  A  measurement  uncertainty  equal  to  or 
less  (better)  than  (3  +  L/300)  micrometer  in 
any  axes  (L  measured  length  in  mm); 

b.  Systems  for  simultaneous  linear-angular 
inspection  of  hemishells,  having  both  of  the 
following  characteristics: 

b.l.  "Measurement  uncertainty"  along  any 
linear  axis  equal  to  or  less  (better)  than  3.5 
micrometer  per  5  mm;  and 

b.2.  "Angular  position  deviation"  equal  to 
or  less  (better)  than  0.02°; 

2B997    "Robots"  not  controlled  by  2B007 
or  2B207  that  are  capable  of  employing 
leedback  information  in  real-time 
processing  from  orte  or  more  sertsors  to 
generals  or  modify  "programs"  or  to 
generals  or  modify  numerical  program  data. 
License  Requirenenls 
Reason  for  Control:  AT 

Contrails)  ^Country  Chart 

AT  applies  to  entire  entry     AT  Coliunn  1 

License  Exceptions 

LVS:  N/A     . 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

26996    Assemblies,  units  or  inserts 
specially  designed  for  macMne  tools 
controlled  by  2B991,  or  for  equipment 
controlied  by  2B993, 2B996  or  2B907. 

LioBMe  Requirements 
Reason  for  Control:  AT 


Controlfs) 


Country  Chart 


AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:  N/A 

List  of  Items  ControUed 

Unit:  S  value 

Related  Controls:  This  entry  does  not  control 
measiuing  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
laser  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment. 

Related  Definition:  N/A 

Items:  a.  Spindle  assemblies,  consisting  of 

spindles  and  bearings  as  a  minimal  assembly, 

with  radial  ("run  out")  or  axial  ("camming") 

axis  motion  in  one  revolution  of  the  spindle 

less  (better)  than  0.0006  mm  total  indicator 

reading  (TIR); 

b.  Single  point  diamond  cutting  tool 
inserts,  having  all  of  the  following 
characteristics: 

b.l.  Flawless  and  chip-free  cutting  edge 
when  magnified  400  times  in  any  direction; 

b.2.  Cutting  radius  from  0.1  to  5  mm 
inclusive:  and 

b.3.  Cutting  radius  out-of-roundness  less 
(better)  than  0.002  mm  TIR. 

c.  Specially  designed  printed  circuit  boards 
with  mounted  components  capable  of 
upgrading,  according  to  the  manufacturer's 
specifications,  "numerical  control"  units, 
machine  tools  or  feedback  devices  to  or 
above  the  levels  specified  in  ECCNs  2B991, 
2B993,  2B996,  2B997,  or  2B998. 

C  Materials  (Reserved] 

D.  Software 

20001    "Software"  specially  designed  or 
modified  for  the  "developnwnf, 
"production"  or  "uae"  of  equipment 
controlled  by  2A001  or  2B001  to  2B009. 

License  Requiremenis 

Reason  for  Control:  NS.  MT,  NP.  AT 


Control(s) 


Country  Chart 


NS  Column  1 
MT  Column  1 


NP  Column  1 


NS  applies  to  entire  entry 

MT  applies  to  "software" 
for  equipment  con- 
trolled by  2B004  and 
2B009  for  MT  reasons. 

NP  applies  to  specially 
designed  or  modified 
"software"  for  equip- 
ment controlled  by 
2B001  for  NP  reasons, 
and  to  specially  de- 
signed "software"  for 
equipment  controlled  by 
2B004,  2B006,  2B007,  or 
2B009  for  NP  reasons. 

AT  applies  to  entire  entry 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
aV:  N/A 

TSR:  Yes,  except  N/A  for  MT 
List  of  Items  ControUed 


AT  Column  1 


Unit:  S  value 

Related  Controls:  See  also  2D101  and  2D201 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2D002    "Software"  for  electronic  devices, 
even  when  residing  in  an  electronic  device 
or  system,  enabling  such  devices  or 
systems  to  function  as  a  "numerical 
control"  unit,  capable  of  any  of  the 
following  (see  Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS.  NP,  AT 


Contrails) 

NS  applies  to  entire  entry 
NP  applies  to  en.tire  entry, 

except  2D002.b. 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
NP  Column  1 

AT  Column  1 
I  Exceptions 

aV:  N/A 
TSR:  Yes 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  2D202.  (2)  This 
entry  does  not  control  "software"  specially 
designed  or  modified  for  the  operation  of 
machine  tools  not  controlled  by  Category  2. 

Related  Definitions:  N/A 

Items:  a.  Coordinating  simultaneously  more 

than  4  axes  for  "contouring  control";  or 

b.  "Real  time  processing"  of  data  to  modify 
tool  path,  feed  rate  and  spindle  data, 
during  the  machining  operation,  by  any  of 
the  following: 

b.l.  Automatic  calculation  and  modification 
of  part  program  data  for  machining  in  two 
or  more  axes  by  means  of  measuring  cycles 
and  access  to  source  data;  or 

b.2.  "Adaptive  control"  with  more  than  one 
physical  variable  measured  and  processed 
by  means  of  a  computing  model  (strategy) 
to  change  one  or  more  machining 
instructions  to  optimize  the  process. 

20018    "Software"  for  the 
"production"  or  "uae"  of  equipment 
controlled  by  2B01& 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 

Contrails)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  1 
MT  applies  to  "software"      MT  Column  1 
for  equipment  con- 
trolled by  2B018  for  MT 
reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

CIV:  N/A 
TSR:  Yes 

List  of  Items  ControUed 
Unit:  $  value 
Related  Controls:  W A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


Listofltemi 
Unit:  S  valu< 
Related  Con 
Related  Defi 
Items:  The  1 
contained 


UM\ 
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2O101    "Softwar*"  sp«cially  designed  for 
the  "use"  of  equipment  controlled  by 
2B104.2B109or29l1S. 

Lioeiise  Requiremefits 

Reason  for  ContTof:',NS,  MT,  AT 


Control(sl 

NS  applies  to  entifi  >  entry 
KfT  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
MT  Column  1 
AT  Column  1 


1 


License  Excqrtia 

aV:N/A 
TSR:  N/A 
List  of  Items  ContiiQllad 

Unit:  $  value         1 1 
Related  Controls:  ^  also  9D004 
Related  Definition^ :  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  tCCN  heading. 

20201    "Sortware'fepecMly  designed  for 
the  "use"  of  equHNhaint  controlled  by 
2B204. 2B206. 2B^.  2B209, 2B227  or 


T" 


Country  Chart 

NP  Column  1 
AT  Column  1 


2B229. 

License  Requiremeets 

Reason  /or  Conttoh  fi?,  AT 

ContTolls) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exbeptioiii 

aV:  N/A 

TSR:  N/A  | 

List  of  Items  Contioped 
Unit:  $  value 
Related  Controls:  N/A 
Related  De^nitions.iN/A 
Items:  The  list  of  itetns  controlled  is 
contained  in  the  BCCN  heading. 

2O202    "SoftwareT' specially  deeigned  or 
modified  for  the  "devetopmenf', 
"production"  or  "use"  of  equipment 
controlled  by  2B20i 

License  Requiremoits 

Heason /or  Contro/l  NP,  AT 


Country  Chart 

NP  Column  1 
AT  Column  1 


Control(s) 

NP  applies  to  entii  b|  entry 
AT  applies  to  entiijej  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A    . 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  tVA 
Related  Definitions:  N/A 
Items:  The  list  of  iteins  controlled  is 
contained  in  the  ^CN  heading. 

2D290    "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "uee"  of  items  controlied 
by  2A290, 2A291, 2A292.  2A293.  or  2B290. 

License  Requireme|i|s 

Reason  for  Control^  SJP,  AT 


Country  Chart 

NP  Column  2 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  BCCN  heading. 

20091    "Software"  epeclaNy  designed  for 
the  "development",  "production",  or  "uee" 
of  equipment  controlled  by  2B091, 2B003. 
or  2B008. 2B097,  and  2Be08. 

License  Raquirements 

Reason  for  Control:  AT 

Control(s)  Country  Oiart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled  . 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  EOCN  heading. 

20092.    Specific  "software",  as  follows 
(see  Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  AT 


ContTol(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Coliunn  1 

License  Exceptions 

aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  "Software"  to  provide  "adaptive 

control"  and  having  both  of  the  following 

characteristics: 

a.l.  For  "flexible  manufacturing  imits" 
(FMUs)  which  consist  at  least  of  equipment 
described  in  b.l  and  b.2  of  the  definition  of 
"flexible  manufocturing  unit"  contained  in 
part  772  of  the  EAR;  and 

a.2.  Capable  of  generating  or  modifying,  in 
"real  time  processing",  programs  or  data  by 
using  the  signals  obtained  simultaneously  by 
means  of  at  least  two  detection  techniques, 
such  as: 

a.2.a.  Machine  vision  (optical  ranging); 

a.2.b.  Infrared  imaging; 

a.2.c.  Acoustical  imaging  (acoustical 
ranging); 

a.2.d.  Tactile  measurement; 

a.2.e.  Inertial  positioning; 

a.2.f  Force  measurement;  and 

a.2.g.  Torque  measurement. 

Note:  2D992.a  does  not  control  "software" 
which  only  provides  rescheduling  of 


functionally  identical  equipment  within 
"flexible  manu&cturing  units"  using  pre- 
stored  part  programs  and  a  pre-stored 
strategy  for  the  distribution  of  the  part 
programs, 
b.  Reserved. 

2O094    "Software"  specially  deeigned  for 
the  "developmenf  or  "production"  of 
portable  electric  generatore  controlied  by 
2A994. 

License  Requirements 

Reason  for  Control:  AT 
Control(s) 

AT  applies  to  entire  entry.  A  license  is 
required  for  items  controlled  by  thb  entry  to 
Cuba,  Iran,  Libya,  and  North  Korea.  The 
Commerce  Country  Chart  is  not  designed  to 
determine  licensing  requirements  for  this 
entry.  See  part  746  of  the  EAR  for  additional 
information. 

Note:  Exports  from  the  U.S.  and 
transhipments  to  Iran  must  be  licensed  by 
the  Department  of  Treasury.  Office  of  Foreign 
Assets  Control.  (See  §  742.8  and  S  746.7  for 
additional  information  on  this  requirement) 
License  Excq>tions 
aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  $  value 
Related  Controls:  N/A 
Routed  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

E.  Technology 

2E001    'Technology"  according  to  the 
General  Technology  Note  for  the 
"devetopmenf'  of  equipment  or  "eoflware" 
controlled  by  2A  (except  2A991 .  2A903,  or 
2A994),  2B  (except  2B991. 2B993, 28090. 
2B997.  or  2B998).  or  20  (except  20991. 
20992.  or  20994). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP.  CB.  AT 


Control(s) 

NS  applies  to  "tech- 
nology" for  items  con- 
trolled by  2A001,  2B001 
to  2B009,  2D001  or 
2D002 

MT  applies  to  "tech- 
nology" for  items  con- 
trolled by  2B0O4, 
2B009,  2B018,  2B104, 
2B109,  2B116.  20001  or 
2D101  for  MT  reasons 

NP  applies  to  "tech- 
nology" for  items  con- 
trolled by  2B001, 
2B004,  2Bb06,  2B007 
2B009,  2B104,  2B109, 
2B204  2B206,  2B207, 
2B209,  2B225.  2B226, 
2B228,  2B229,  2B231, 
2D001,  2D002,  or  2D201 
for  NP  reasons 

NP  applies  to  "tech- 
nology" for  equipment 
controlled  by  2A290 


Country  Chart 
NS  Column  1 


MT  Column  1 


NP  Column  1 


NP  Column  2 
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Control(s) 


Country  Chart 
CB  Column  3 


CB  applies  to  "tech- 
nology" for  equipment 
controlled  by  2B350  to 
2B352 

AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
aV:N/A 

TSR:  Yes,  except  N/A  for  MT 
List  of  Items  Controlled 
Unit:  W  A 
Related  Controls:  See  also  2E101,  2E201,  and 

2E301 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

2E002    "Technology"  according  to  ttw 
Qanaral  Technology  Note  for  the 
"production"  of  equipment  controlled  by  2A 
(except  2A991, 2AM3,  or  2A994),  or  2B 
(except  2B991. 2BM3. 2B996, 2B997,  or 
28998). 

License  Requirements 

Reason  for  Control:  NS,  MT.  NP,  CB,  AT 


Control(s) 

NS  applies  to  "tech- 
nology" for  equipment 
controlled  by  2A001, 
2B001  to  2B009 

MT  applies  to  "tech- 
nology" for  equipment 
controlled  by  2B004, 
2B0O9,  2B018,  2B104, 
2B109,  and  2B116  for 
MT  reasons 

NP  applies  to  "tech- 
nology" for  equipment 
controlled  by  2B001, 
2B004.  2B006.  2B007, 
2B009.  2B104,  2B109. 
2B204,  2B206,  2B207, 
2B209.  2B225,  2B226, 
2B228.  2B229.  or  2B231 
for  NP  reasons 


Coantry  Chart 
NS  Column  1 


MT  Column  1 


NP  Column  1 


Country  Chart 
NP  Column  2 


CB  Column  3 


•  ContTol(s) 

NP  applies  to  "tech- 
nology" for  equipment 
controlled  by  2A290 

CB  applies  to  "tech- 
nology" for  equipment 
controlled  by  2B350  to 
2B352 

AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
aV:  N/A 

TSR:  Yes.  except  N/A  for  MT 
List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

2E003    Other  "technology",  as  follow8(aee 
Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Colunm  1 
AT  applies  to  entire  entry     AT  Colimm  1 

License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  2E003.a,  .b,  .e  and  .f 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  "Technology"  for  the 

"development"  of  interactive  graphics  as  an 

integrated  part  in  "numerical  control"  units 

for  preparation  or  modification  of  part 

programs; 

b.  "Technology"  for  metal-working 
manufacturing  processes,  as  follows: 

b.l.  "Technology"  for  the  design  of  tools, 
dies  or  fixtures  specially  designed  for  any  of 
the  following  processes: 

b.l. a.  "Superplastic  forming"; 


b.l.b.  "Diffusion  bonding";  or 

b.l.c.  "Direct-acting  hydraulic  pressing"; 

b.2.  Technical  data  consisting  of  process 
methods  or  parameters  as  listed  below  used 
to  control: 

b.2.a.  "Superplastic  forming"  of  aluminum 
alloys,  titanium  alloys  or  "superalloys": 

b.2.a.l.  Surface  preparation; 

b.2.a.2.  Strain  rate; 

b.2.a.3.  Temperature; 

b.2.a.4.  Pressure; 

b.2.b.  "Diffusion  bonding"  of 
"superalloys"  or  titanium  alloys: 

b.2.b.l.  Sur&ice  preparation; 

b.2.b.2.  Temperature; 

b.2.b.3.  Pressure: 

b.2.c.  "Direct-acting  hydraulic  pressing"  of 
aluminum  alloys  or  titanium  alloys: 

b.2.c.l.  Pressure; 

b.2.c.2.  Cycle  time; 

b.2.d.  "Hot  isostatic  densification"  of 
titanium  alloys,  altuninum  alloys  or 
"superalloys": 

b.2.d.l.  Temperature; 

b.2.d.2.  Pressure; 

b.2.d.3.  Cycle  time; 

c.  "Technology"  for  the  "development"  or 
"production"  of  hydraulic  stretch-forming 
machines  and  dies  therefor,  for  the 
manufacture  of  airframe  structures; 

d.  'Technology"  for  the  "development"  of 
generators  of  machine  tool  instructions  (e.g., 
part  programs)  from  design  data  residing 
inside  "numerical  control"  units; 

e.  "Technology  for  the  development"  of 
integration  "software"  for  incorporation  of 
expert  systems  for  advanced  decision  support 
of  shop  floor  operations  into  "numerical 
control"  units; 

f.  "Technology"  for  the  application  of 
inorganic  overlay  coatings  or  inorganic 
surfece  modification  coatings  (specified  in 
coliunn  3  of  the  following  table)  to  non- 
electronic substrates  (specified  in  colmnn  2 
of  the  following  table),  by  processes  specified 
in  column  1  of  the  following  table  and 
defined  in  the  Technical  Note. 


Category  2E— Materials  Processing  Table;  Deposition  Techniques 

[The  numt>efs  in  parentheses  nlw  to  the  Notes  following  this  TableJ 


1.  Coafting  Process  (1) 


A  Chemical  Vapor  Deposition  (CVD) 


2.  Sut>slrate 


"SuperaHoys" 

Ceramics  and  Low-expansion  glasses  (14) 


Carbon-carbon,  Ceramic,  and  Metal  "matrix" 
"composites". 


Cemented  tungsten  cart>ide  (16),  Silicon  car- 
bide. 


Molybdenum  and  Molybdenum  alloys 
Beryllium  and  Beryllium  alloys 


3.  Resultant  Coating 


Aluminides  tor  internal  passages 

SHiddes 

Cart)ides 

Dteiectric  layers  (15) 

Siiiddes 

CaitHdes 

Refractory  metals 

Mixtures  thereof  (4) 

Oielectnc  layers  (15) 

Aluminides 

Alloyed  aluminides  (2) 

Carbides 

Tungsten 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 
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Category  2E— Materials  Processing  Table;  Deposition  Techniques— Continued 

[The  numbers  in  parentheses  refer  to  ttie  Notes  following  this  Tat>le] 


1.  Co$tfng  Process  (}) 


Evaporation 


Physicat  Vapor  Depo- 


B.  Thermal-El 
sition  (TE-PVD) 
1.  Physical  Vapor  Deposition  (PVD):  Eleo- 
tron-Beam  (EB-PVD). 


2.  Ion  assisted 


resistive  heating  Physical 


Vapor  Depostion  (Ion  Plating). 


3.    Physical    Vbpor    Deposition: 
evaporation. 


"laser" 


4.  Physical  Vapor  Deposition:  cathodic  arc 
discharge. 


C.  Pack  cementation  (see  A  atx>ve  for  out-of- 


pack  cementatiori) 


(10). 


2.  Substrate 


Sensor  window  materials  (9) 
"Superalloys" 


Ceramics  and  Low-expansion  glasses  (14) 
Corrosion  resistant  steel  (7) 


Cartx>n-cart)on,  Ceramic  and  Metal  "matrix" 
"composites". 


Cemented  tungsten  cart>ide  (16),  Silicon  car- 
t>ide. 


MolytxJenum  and  Molytxlenum  altoys 
Beryllium  and  Beryllium  altoys 


Sensor  window  materials  (9) 
Titanium  altoys  (13)  


Cereunics  and  Low-expanston  glasses  (14) 


Cartx)n-cartx)n,  Ceramic  and  Metal  "matrix" 
"composites". 

Cemented  tungsten  carbide  (16)  Silicon  car- 
bide. 

Molytxlenum  and  Motytxjenum  altoys 

Beryllium  and  Beryllium  alloys 

Sensor  window  materials  (9) 

Ceramics  and  Low-expanston  glasses  (14)  


3.  Resultarrt  Coating 


Cartx>n-carbon,  Ceramic  and  Metal  "matrix" 
"composites". 

Cemented  tungsten  cartwje  (16),  Silicon  car- 
bide. 

Molytxlenum  and  Molytxlenum  altoys 

Beryllium  and  Beryllium  altoys 

Sensor  window  materials  (9) 


"Superaltoys" 


Polymers  (11)  and  Organto  "matrix"  "compos- 
ites". 

Cartx>n-cari3on,  Ceramic  and  Metal  "matrix" 
"composites". 


Titanium  alloys  (13)  , , 

Refractory  metals  and  altoys  (8) 


Dielectric  layers  (15) 


AHoyed  siltoides 

AUoyed  aluminides  (2) 

MCrAlX  (5) 

Modified  zirconia  (12) 

suicides 

Alumintoes 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

MCrAlX  (5) 

Modified  zirconia  (12) 

Mixtures  thereof  (4) 

Silictdes 

Cart>ides 

Refractory  metals 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

CartNdes 

Tungsten 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Borides 

Dielectric  layers  (15) 

Borides 

Nitrides 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  Layers  (15) 
Dielectric  layers  (15) 
Dielectric  Layers  (15) 
Siliddes 

Dielectric  layers  (15) 
Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Diamond-like  cartxm 

AHoyed  siliddes 

Altoyed 

Aluminides  (2) 

MCrAlX  (5) 

Borides 

Cart>ides 

Nitrides 

Silictdes 

Carbides 

Mixtures  thereof  (4) 

Siliddes 

Aluminides 

Altoyed  aluminides  (2) 

Siliddes 

Oxkles 
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Category  2E— Materials  Processing  Table;  Deposition  Techniques— Continued 

(The  numbers  In  parentheses  refer  to  the  Notes  following  this  TaWeJ 


1.  Coating  Process  {^) 


D.  Plasma  spraying 


2.  SiAstrate 


"Superalloys" 


Aluminum  alloys  (6) 

Refractory  metals  and  alloys  (8) 

Corrosion  resistant  steel  (7)  

Titanium  alloys  (13)  , 


E.  Slurry  Deposition 


F.  Sputter  Deposition 


Refractory  metals  alloys  (8) 


Cartx)n-cartX)n,  Ceramic  and  Metal  "matrix" 
"composites". 

"Superalloys" 


Ceramics  and  Low-expartsion  glasses  (14) 


Titanium  alloys  (13) 


Cart»n-cart)on,  Ceramic  and  Metal  "matrix" 
"Composites". 


Cemented  tungsten  carbide  (16),  Silicon  car- 
t>ide. 


Molybdenum  and  Molybdenum  alloys 
Beryllium  and  Beryllium  alloys 

Sensor  window  materials  (9) 


3.  Resultant  Coating 


MCrAlX  (5) 
Modified  zirconia  (12) 
Mixtures  Thereof  (4) 

Abradable 

NickeHaraphite 

Abradable 

Ni-Cr-A»- 

Bentonite 

Abradable 

Al-SI-Polyester 

Alloyed  aluminides  (2) 

MCrAlX  (5) 

Modified  zirconia  (12) 

SHiddes 

Mixtures  thereof  (4) 

Aluminides 

Silicides 

Carbides 

Modified  zirconia  (12) 

Mixtures  thereof  (4) 

CartMJes 

Aluminides 

Silicides 

Alloyed  aluminides  (2) 

Abradable 

Nickel-Graphite 

Abradable 

NH>-A»- 

Bentonite 

Abradable 

Al-Si-Poly  ester 

Fused  silKKies 

Fused  aluminkjes  except  for  resistance  heat- 
ing elements 

Silkades 

Carbkles 

Mixtures  thereof  (4) 

ANoyed  silKkJes 

Altoyed  aluminides  (2) 

Noble  metal  modified  aluminides  (3) 

MCrAlX  (5) 

Modified  zirconia  (12) 

Platinum 

Mixtures  thereof  (4) 
SUkades 

Platinum 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

Borides 

Nitrides 

Oxides 

Silicides 

Aluminides 

Alloyed  aluminides  (2) 

Carbktes 

Silicides 

Cart>«des 

Refractory  metals 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

Carbides 

Tungsten 

Mixtures  thereof  (4) 

Dielectric  layers  (15) 

Dielectric  layers  (15) 

Borides 

Dielectric  layers  (15) 

Dielectric  layers  (15) 
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1.  CoOing  Process  (^ 


G.  Ion  Implantatioh 


Category  2E— Materials  Processing  Table;  Deposition  Techniques— Continued 

[The  numbers  In  parenttieses  refer  to  the  Notes  following  this  Table] 


^teposit 


2.  Substrate 


flefractory  metals  and  aNoys  <8) 

High  temperature  bearing  steels 

Titanium  alloys  (13) 

Beryllium  and  Beryllium  alloys  ... 
Cemented  tungsten  carbide  (16) 


3.  Resultant  CoaHrtg 


Ahjminides 

Silictdes 

Oxides 

Carbides 

Additions  of  Chromium,  Tantalum,  or  Niobium 

(Columbium) 
Borides 
Nitrides 
Borides 
CartMdes 
Nitrides 


Notes  to  Table  oii|%positioii  Tadmiqiies 

1.  The  term  'coating  process'  includes 
coating  repair  and  tefurbishing  as  well  as 
original  coating. 

2.  The  term  'alloyed  aluminide  coating' 
includes  single  ofi  multiple-step  coatings  in 
which  an  element  or  elements  are  deposited 
prior  to  or  during  Eq>plication  of  the 
aluminide  coating,  even  if  these  elements  are 
deposited  by  another  coating  process.  It  does 
not,  however,  include  the  multiple  use  of 
single-step  pack  cementation  pnxesses  to 
achieve  alloyed  aiuminides. 

3.  The  term  'noble  metal  modified 
aluminide'  coating  includes  multiple-step 
coatings  in  which  the  noble  metal  or  noble 
metals  are  laid  down  by  some  other  coating 
process  prior  to  application  of  the  aluminide 
coating.  \  i 

4.  Mixtures  contlst  of  infiltrated  material, 
graded  compositions,  co-deposits  and 
multilayer  deposits  and  are  obtained  by  one 
or  more  of  the  coating  processes  specified  in 
the  Table. 

5.  MCrAlX  refercto  a  coating  alloy  where 
M  equals  cobalt,  iron,  nickel  or  combinations 
thereof  and  X  equab  hafnium,  yttrium, 
silicon,  tantalum  in  any  amount  or  other 
intentional  additions  over  0.01  weight 
percent  in  various:  proportions  and 
combinations,  except: 

a.  CoCrAlY  coatings  which  contain  less 
than  22  weight  percent  of  chromium,  less 
than  7  weight  percent  of  aluminum  and  less 
than  2  weight  percent  of  yttrium; 

b.  CoCrAlY  coadngs  which  contain  22  to 
24  weight  percent  of  chromium,  10  to  12 
weight  percent  of  aluminum  and  0.5  to  0.7 
weight  percent  of  yttrium;  or 

c.  NiCrAlY  coatings  which  contain  21  to  23 
weight  percent  of  chromium,  10  to  12  weight 
percent  of  alumini^n  and  0.9  to  1.1  weight 
percent  of  yttriumi  | 

6.  The  term  'aluAlinum  alloys'  refers  to 
alloys  having  an  ultimate  tensile  strength  of 
190  MPa  or  more  measured  at  293  K  (20°  C). 

7.  The  term  'corrosion  resistant  steel'  refers 
to  AISI  (American  Iron  and  Steel  Institute) 
300  series  or  equivalent  national  standard 
steels. 

8.  Refractory  meUls  consist  of  the 
following  metals  and  their  alloys:  niobium 
(columbium),  molybdenum,  tungsten  and 
tantalum.  i  : 

9.  Sensor  window  materials,  as  follows: 
alumina,  silicon,  germanium,  zinc  sulphide, 
zinc  selenide,  gallij^m  arsenide  and  the 


following  metal  halides:  potassium  iodide, 
potassium  fluoride,  or  sensor  window 
materials  of  more  than  40  mm  diameter  for 
thallium  bromide  and  thallium 
chlorobromide. 

10.  "Technology"  for  single-step  pack 
cementation  of  solid  airfoiU  is  not  controlled 
by  this  Category. 

.11.  Polymers,  as  follows:  polyimide, 
polyester,  polysulfide,  polycubonates  and 
polyuiethanes. 

12.  Modified  zirconia  refers  to  additions  of 
other  metal  oxides,  (e.g.,  calcia,  magnesia, 
yttria,  hafiiia,  rare  earth  oxides)  to  zirconia  in 
order  to  stabilize  certain  crystallogrpphic 
phases  and  phase  compositions,  "niei^al 
barrier  coatings  made  of  zirconia,  modified 
with  calcia  or  magnesia  by  mixing  or  fusion, 
are  not  controlled. 

13.  Titanium  alloys  refers  to  aerospace 
alloys  having  an  ultimate  tensile  strength  of 
900  MPa  or  more  measured  at  293  K  (20°  C). 

14.  Low-expansion  glasses  refers  to  glasses 
which  have  a  coefficient  of  thermal 
expansion  of  IxlO  "'  K  " '  or  less  measured 
at  293  K  (20°  C). 

15.  Dielectric  layers  are  coatings 
constructed  of  multi-layers  of  insulator 
materials  in  which  the  interference 
properties  of  a  design  composed  of  materials 
of  various  refractive  indices  are  used  to 
reflect,  transmit  or  absorb  various  wavelength 
bands.  Dielectric  layers  refers  to  more  than 
four  dielectric  layers  or  dielectric/metal 
"composite"  layers. 

16.  Cemented  tungsten  carbide  does  not 
include  cutting  and  forming  tool  materials 
consisting  of  tungsten  carbide/(cobalt, 
nickel),  titanium  carbide/(cobalt,  nicl^l), 
chromium  carbide/nickel-chromium  and 
chromium  carbide/nickel. 

Technical  Note  to  Table  on  Deposition 
Techniques 

Processes  specified  in  Column  1  of  the 
Table  are  defined  as  follows: 

a.  Chemical  Vapor  Deposition  (CVD)  is  an 
overlay  coating  or  surface  modification 
coating  process  wherein  a  metal,  alloy, 
"composite",  dielectric  or  ceramic  is 
deposited  upon  a  heated  substrate.  Gaseous 
reactants  are  decomposed  or  combined  in  the 
vicinity  of  a  substrate  resulting  in  the 
deposition  of  the  desired  elemental,  alloy  or 
compound  material  on  the  substrate.  Energy 
for  this  decomposition  or  chemical  reaction 
process  may  be  provided  by  the  heat  of  the 


substrate,  a  glow  discharge  plasma,  or  "laser" 
irradiation. 

Note  1:  CVD  includes  the  following 
processes:  directed  gas  flow  out-of-pack 
deposition,  pulsating  CVD,  controlled 
nucleation  thermal  decomposition  (CNTD), 
plasma  enhanced  or  plasma  assisted  CVD 
processes. 

Note  2:  Pack  denotes  a  substrate  immersed 
in  a  powder  mixture. 

Note  3:  The  gaseous  reactants  used  in  the 
out-of-pack  process  are  produced  using  the 
same  basic  reactions  and  parameters  as  the 
pack  cementation  process,  except  that  the 
substrate  to  be  coated  is  not  in  contact  with 
the  powder  mixtiu«. 

b.  Thermal  Evaporation-Physical  Vapor 
Deposition  (TE-PVD)  is  an  overlay  coating 
process  conducted  in  a  vacuum  with  a 
pressure  less  than  0.1  Pa  wherein  a  source  of 
thermal  enei;gy  is  used  to  vaporize  the 
coating  material.  This  process  results  in  the 
condensation,  or  deposition,  of  the 
evaporated  species  onto  appropriately 
positioned  substrates.  The  addition  of  gases 
to  the  vacuum  chamber  during  the  coating 
pr<x%ss  to  S3mthesize  compound  coatings  is 
an  ordinary  modification  of  the  process.  The 
use  of  ion  or  electron  beams,  or  plasma,  to 
activate  or  assist  the  coating's  deposition  is 
also  a  common  modification  in  this 
technique.  The  use  of  monitors  to  provide  in- 
process  measurement  of  optical 
characteristics  and  thickness  of  coatings  can 
be  a  feature  of  these  processes.  Specific  TE- 
PVD  processes  are  as  follows: 

1.  Electron  Beam  PVD  uses  an  electron 
beam  to  heat  and  evaporate  the  material 
which  forms  the  coating; 

2.  Resistive  Heating  PVD  employs 
electrically  resistive  heating  sources  capable 
of  producing  a  controlled  and  uniform  flux 
of  evaporated  coating  species; 

3.  "Laser"  Evaporation  uses  either  pulsed 
or  continuous  wave  "laser"  beams  to  heat  the 
material  which  forms  the  coating; 

4.  Cathodic  Arc  Deposition  employs  a 
consumable  cathode  of  the  material  which 
forms  the  coating  and  has  an  arc  discharge 
established  on  the  surface  by  a  momentary 
contact  of  a  ground  trigger.  Controlled 
motion  of  arcing  erodes  the  cathode  surface 
creating  a  highly  ionized  plasma.  The  anode 
can  be  either  a  cone  attached  to  the  periphery 
of  the  cathode,  through  an  insulator,  or  the 
chamber.  Substrate  biasing  is  used  for  non 
line-of-sight  deposition. 
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Note:  This  definition  does  not  include 
random  cathodic  arc  deposition  with  non- 
biased  substrates. 

c.  Ion  Plating  is  a  special  modification  of 

a  general  TE-PVD  process  in  which  a  plasma 
or  an  ion  source  is  used  to  ionize  the  species 
to  be  deposited,  and  a  negative  bias  is 
applied  to  the  substrate  in  order  to  facilitate 
the  extraction  of  the  species  to  be  deposit|H 
&om  the  plasma.  The  introduction  of  reactive 
species,  evaporation  of  solids  within  the 
process  chamber,  and  the  use  of  monitors  to 
provide  in-process  measurement  of  optical 
characteristics  and  thicknesses  of  coatings 
are  ordinary  modifications  of  the  process. 

d.  Pack  Cementation  is  a  surface 
modification  coating  or  overlay  coating 
process  wherein  a  substrate  is  immersed  in 
a  powder  mixture  (a  pack),  that  consists  of: 

1.  The  metallic  powders  that  are  to  be 
deposited  (usually  aluminum,  chromium, 
silicon  or  combinations  thereof): 

2.  An  activator  (normally  a  halide  salt); 
and 

3.  An  inert  powder,  most  frequently 
alumina.  The  substrate  and  powder  mixture 
is  contained  within  a  retort  which  is  heated 
to  between  1,030  K  (757°  C)  to  1,375  K 
(1,102"  C)  for  sufficient  time  to  deposit  the 
coating. 

e.  Plasma  Spraying  is  an  overlay  coating 
process  wherein  a  gun  (spray  torch)  which 
produces  and  controls  a  plasma  accepts 
powder  or  wire  coating  materials,  melts  them 
and  propels  them  towards  a  substrate, 
whereon  an  integrally  bonded  coating  is 
formed.  Plasma  spraying  constitutes  either 
low  pressure  plasma  spraying  or  high 
velocity  plasma  spraying  carried  out 
underwater. 

Nets  1:  Low  pressure  means  less  than 
ambient  atmospheric  pressure. 

Note  2:  High  veloci^  refers  to  nozzle-exit 
gas  velocity  exceeding  750  m/s  calculated  at 
293  K  (20-  C)  at  0.1  MPa. 

f.  Slurry  Deposition  is  a  surface 
modification  coating  or  overlay  coating 
process  wherein  a  metallic  or  ceramic 
powder  with  an  organic  binder  is  suspended 
in  a  liquid  and  is  applied  to  a  substrate  by 
either  spraying,  dipping  or  painting, 
subsequent  air  or  oven  drying,  and  heat 
treatment  to  obtain  the  desired  coating. 

g.  Sputter  Deposition  is  an  overlay  coating 
process  based  on  a  momentum  transfer 
phenomenon,  wherein  positive  ions  are 
accelerated  by  an  electric  field  towards  the 
surface  of  a  target  (coating  material).  The 
kinetic  energy  of  the  impacting  ions  is 
sufficient  to  cause  target  surface  atoms  to  be 
released  and  deposited  on  an  appropriately 
positioned  substrate. 

Note  1:  The  Table  refers  only  to  triode, 
magnetron  or  reactive  sputter  deposition 
which  is  used  to  increase  adhesion  of  the 
coating  and  rate  of  deposition  and  to  radio 
frequency  (RF)  augmented  sputter  deposition 
used  to  permit  vaporization  of  non-metallic 
coating  materials. 

Note  2:  Low-energy  ion  beams  (less  than  5 
keV)  can  be  used  to  activate  the  deposition. 

h.  Ion  Implantation  is  a  surface 
modification  coating  process  in  which  the 
element  to  be  alloyed  is  ionized,  accelerated 
through  a  potential  gradient  and  implanted 


into  the  surface  region  of  the  substrate.  This 
includes  processes  in  which  ion  implantation 
is  performed  simultaneously  with  electron 
beam  physical  vapor  deftosition  or  sputter 
deposition. 

Accompanying  Technical  Information  to 
Table  on  Deposition  Techniques 

1.  "Technology"  for  pretreatments  of  the 
substrates  listed  in  the  Table,  as  follows: 

a.  Chemical  stripping  and  cleaning  bath 
cycle  parameters,  as  follows: 

1.  Bath  composition: 

a.  For  the  removal  of  old  or  defective 
coating  corrosion  product  or  foreign  deposits: 

b.  For  preparation  of  virgin  substrates: 

2.  Time  in  bath: 

3.  Temperature  of  bath; 

4.  Number  and  sequences  of  wash  cycles; 

b.  Visual  and  macroscopic  criteria  for 
acceptance  of  the  cleaned  part; 

c.  Heat  treatment  cycle  parameters,  as 
follows: 

1.  Atmosphere  parameters,  as  follows: 

a.  Composition  of  the  atmosphere; 

b.  Pressure  of  the  atmosphere; 

2.  Temjjerature  for  heat  treatment; 

3.  Time  of  heat  treatment; 

d.  Substrate  surface  preparation 
parameters,  as  follows: 

1.  Grit  blasting  parameters,  as  follows: 

a.  Grit  composition; 

b.  Grit  size  and  shape; 

c.  Grit  velocity; 

2.  Time  and  sequence  of  cleaning  cycle 
after  grit  blast; 

3.  Surfoce  finish  parameters; 

e.  Masking  technique  parameters,  as 
follows: 

1.  Material  of  mask: 

2.  Location  of  mask; 

2.  "Technology"  for  in  situ  quality 
assurance  techniques  for  evaluation  of  the 
coating  processes  listed  in  the  Table,  as 
follows: 

a.  Atmosphere  parameters,  as  follows: 

1.  Composition  of  the  atmosphere: 

2.  Pressure  of  the  atmosphere; 

b.  Time  parameters; 

c.  Temperature  parameters; 

d.  Thickness  parameters; 

e.  Index  of  refraction  parameters: 

3.  "Technology"  for  post  deposition 
treatments  of  the  coated  substrates  listed  in 
the  Table,  as  follows: 

a.  Shot  p>eening  parameters,  as  follows: 

1.  Shot  composition: 

2.  Shot  size: 

3.  Shot  velocity; 

b.  Post  shot  peening  cleaning  parameters: 

c.  Heat  treatment  cycle  parameters,  as 
follows: 

1.  Atmosphere  parameters,  as  follows: 

a.  Composition  of  the  atmosphere; 

b.  Pressure  of  the  atmosphere; 

2.  Time-temperature  cycles; 

d.  Post  heat  treatment  visual  and 
macroscopic  criteria  for  acceptance  of  the 
coated  substrates: 

4.  "Technology"  for  quality  assurance 
techniques  for  the  evaluation  of  the  coated 
substrates  listed  in  the  Table,  as  follows: 

a.  Statistical  sampling  criteria; 

b.  Microscopic  criteria  for: 

1.  Magnification; 

2.  Coating  thickness,  uniformity; 


3.  Coating  integrity; 

4.  Coating  composition; 

5.  Coating  and  substrates  bonding; 

6.  Microstructural  uniformity, 
c.  Criteria  for  optical  properties 

assessment: 

1.  Reflectance; 

2.  Transmission; 

3.  Absorption; 

4.  Scatter, 

5.  "Technology"  and  parameters  related  to 
specific  coating  and  surrace  modification 
processes  listed  in  the  Table,  as  follows: 

a.  For  Chemical  Vapor  Deposition: 

1.  Coating  source  composition  and 
formulation: 

2.  Carrier  gas  composition; 

3.  Substrate  temperature; 

4.  Time-temperature-pressure  cycles; 

5.  Gas  control  and  part  manipulation; 

b.  For  Thermal  Evaporation—Physical 
Vapor  Deposition: 

1.  Ingot  or  coating  material  source 
composition; 

2.  Substrate  temperature; 

3.  Reactive  gas  composition: 

4.  Ingot  feed  rate  or  material  vaporization 
rate; 

5.  Time-temperature-pressure  cycles: 

6.  Beam  and  part  manipulation: 

7.  "Laser"  parameters,  as  follows: 

a.  Wave  length; 

b.  Power  density: 

c.  Pulse  length; 

d.  Repetition  ratio; 

e.  Source; 

f.  Substrate  orientation: 

c.  For  Pack  Cementation: 

1.  Pack  composition  and  formulation; 

2.  Carrier  gas  composition; 

3.  Time-temperature-pressure  cycles; 

d.  For  Plasma  Spraying: 

1.  Powder  composition,  preparation  and 
size  distribution: 

2.  Feed  gas  composition  and  parameters; 

3.  Substrate  tem()erature; 

4.  Gun  power  parameters; 

5.  Spray  distance: 

6.  Spray  angle; 

7.  Cover  gas  composition,  pressure  and 
flow  rates; 

8.  Gun  control  and  part  manipulation; 

e.  For  Sputter  Deposition: 

1.  Target  composition  and  fabrication; 

2.  Geometrical  positioning  of  part  and 
tai:get; 

3.  Reactive  gas  composition; 

4.  Electrical  bias; 

5.  Time-temperature-pressure  cycles; 

6.  Triode  power, 

7.  Part  manipulation; 

f.  For  Ion  Implantation: 

1.  Beam  control  and  part  manipulation; 

2.  Ion  source  design  details: 

3.  Control  techniques  for  ion  beam  and 
deposition  rate  parameters: 

4.  Time-temperature-pressure  cycles. 

g.  For  Ion  Plating: 

1.  Beam  control  and  part  manipulation; 

2.  Ion  source  design  details: 

3.  Control  techniques  for  ion  beam  and 
defxisition  rate  parameters; 

4.  Time-tempwrature-pressure  cycles; 

5.  Coating  material  feed  rate  and 
vaporization  rate; 

6.  Substrate  temperature; 
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7.  Substrate  biasj  parameters. 

2E018    "T6chnol«0y"  'or  0^  "UM"  of 
equipment  controllM  by  2B01& 

License  Requiremeiits 

Reason  for  ControLtNS,  MT,  AT 


Country  Chart 

NS  Column  1 
MT  Column  1 


II 


Control(sfi  \ 

NS  applies  to  entity  entry 
MT  applies  to  "teql^- 

nology"  for  equroment 

controlled  by  2B(}18  for 

MT  reasons. 
AT  applies  to  entiri  entry     AT  Column  1 

License  Excepdi 

aV:  N/A 
TSR:  Yes 
List  of  Items  Contrnlled 

Unit:  N/A 

Related  Controls:  ^  I,  A 
Related  Definitiom .]  N/A 
Items:  The  list  of  itetais  controlled  is 
contained  in  the  BCCN  heading. 

2E101    "Technok))/'  according  to  the 
Generai  Technology  Note  for  the  "use"  of 
equipment  or  "eoftware"  controlled  by 
2B004, 2B009,  2BM  2B109, 2B116,  or 
20101. 

License  Requiremonts 

Reason  for  Contmli  MT,  NP.  AT 


Control(s)\ 


I  entry 


Country  Chart 

MT  Column  1 
NP  Column  1 


AT  Column  1 


MT  applies  to  ent 
NP  applies  to  2B0 

2B104.  28109, 

2B116. 
AT  applies  to  entiiie|  entry 

License  Exceptionsj 

CIV:  N/A 
TSR:  N/A 
List  of  Items  Cimtr^tled 

Unit:  N/A 

Related  Controls:  Tpis  entry  controls  only 
"technology"  for  2B009  for  spin  forming 
machines  combining  the  functions  of  spin 
forming  and  flow  forming,  and  flow 
forming  machines, 

Related  Definitions*.  N/A 

hems:  The  list  of  iti«is  controlled  is 
contained  in  the  nCCN  heading. 

2E201    "Technology"  according  to  the 
General  Technology  Note  for  the  "use"  of 
equipment  or  "sofMrare"  controlled  by 
2A225, 2A226. 2B0(M,  2B006, 2B007.b, 
2B007.C.  2B008. 2B009. 2B201,  2B204, 
2B207, 2B209,  2B2i6  to  2B232,  2O201  or 
2D202. 

License  Requireme^ 

Reason  for  Control. 


I  IP.  AT 


Control(s) 


NP  applies  to  entin  i 
AT  applies  to  entir  i 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Contnilled 


entry 
entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Rems:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading./- 

2E290    "Technology"  according  to  the 
General  Technology  Note  for  the  "use"  of 
equipment  controlled  by  2A290, 2A291, 
2A292. 2A293,  and  2B290. 

License  Requirements 

Reason  for  Control:  NP,  AT 

Contrails)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2E301    'Technology"  according  to  the 
"General  Technology  Note"  for  "uae"  of 
Items  controlled  by  2B350. 2B351  and 
2B352. 

License  Requirements 

Reason  for  Control:  CB,  AT 


Country  Chart 

CB  Column  3 
AT  Columnl 


Control(s) 

CB  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  lists  of  items  controlled  are 
contained  in  the  ECCN  headings. 

2E991  "Technology"  for  the  "use"  of 
equipment  controlled  by  2B991, 2B993, 
2B996,  or  2B997. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 
CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

2E994    "Technology"  for  the  "use"  of 
portal>le  electric  generators  controlled  by 
2A994. 

License  Requirements 

Reason  for  Control:  AT 


Control(s):  AT  applies  to  entire  entry.  A 
license  is  required  for  items  controlled  by 
this  entry  to  Cuba,  Iran,  Libya,  and  North 
Korea.  The  Commerce  Country  Chart  is  not 
designed  to  determine  licensing 
requirements  for  this  entry.  See  part  746  of 
the  EAR  for  additional  information 
Note:  Exports  from  the  U.S.  and 
transhipments  to  Iran  must  be  licensed  by  the 
Department  of  Treasury,  Office  of  Foreign 
Assets  Control.  (See  §  742.8  and  §  746.7  of 
the  EAR  for  additional  information  on  this 
requirement.) 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

EAR99    Items  subject  to  the  EAR  that  are 
not  elsewtiere  controlled  by  this  CCL 
Catsgory  or  in  any  other  category  in  the 
CCL  are  designated  by  the  number  EARM. 

Category  3 — Electronics 

A.  Systems,  Equipment  and  Components 

Note  1:  The  control  status  of  equipment 
and  components  described  in  3A001  or 
3A0O2,  other  than  those  described  in 
3A001.a.3  to  3A001.a.lO  or  3A001.a.l2, 
which  are  specially  designed  for  or  which 
have  the  same  functional  characteristics  as 
other  equipment  is  determined  by  the  control 
status  of  the  other  equipment. 

Note  2:  The  control  status  of  integrated 
circuits  described  in*3A001.a.3  to  3A001.a.9 
or  3A001.a.l2  that  are  unalterably 
progranuned  or  designed  for  a  specific 
function  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

N.B.:  When  the  manufocturer  or  applicant 
cannot  determine  the  control  status  of  the 
other  equipment,  the  control  status  of  the 
integrated  circuits  is  determined  in 
3A001.a.3  to  3A001.a.9  and  3A001.a.l2.  If 
the  integrated  circuit  is  a  silicon-based 
"microcomputer  microcircuit"  or 
microcontroller  microcircuit  described  in 
3A001.a.3  having  an  operand  (data)  word 
length  of  8  bit  or  less,  the  control  status  of 
the  integrated  circuit  is  determined  in 
3A001.a.3. 

3A001    Electronic  components,  as  follows 
(see  Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


ControHs) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  2 
MT  applies  to  3A001.a.l.a  MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A  for  MT;  $1500:  3A001.c;$3000: 
3A001.b.l,  b.2,  b.3,  .d,  .e  and  .f;  S5000: " 
SAOOl.a.  and  .b.4  to  b.7 

GBS:  Yes.  except  3A001.a.l.a,  b.l,  b.3  to  b.7, 
.€  to  .f 
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aV:  Yes.  except  3A001.a.l.  a.2.  a.3.a  (for 
processors  with  a  CTP  greater  than  500 
Mtops),  a.5.  a.6,  a.9,  a.lO.  and  a.l2,  .b,  .c, 
.d,  .e,  and  .f 

List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  See  also  3A101,  3A201,  and 

3A991 
Related  Definitions:  For  the  purposes  of 

integrated  circuits  in  3A001.a.l,  5x103 

Gy(Si)=5xl05  Rads  (Si):  5x106  Gy  (Si)/ 

s=5xi08  Rads  (Si)/s. 
Hems:  a.  General  purpose  integrated  circuits, 

as  follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  been  determined,  is  to  be 
evaluated  against  the  parameters  of  3A001.a. 

Note  2:  Integrated  circuits  include  the 
following  types:  "Monolithic  inte^ated 
circuits";  "Hybrid  integrated  circuits"; 
"Multichip  integrated  circuits";  "Film  type 
integrated  circuits",  including  silicon-on- 
sapphire  integrated  circuits;  "Optical 
integrated  circuits". 

a.1.  Integrated  circuits,  designed  or  rated  as 
radiation  hardened  to  withstand  any  of  the 
following: 

a.l.a.  A  total  dose  of  5x10^  Gy  (Si),  or 
higher,  or 

a.l.b.  A  dose  rate  upset  of  5x10"  Gy  (Si)/ 
s,  or  higher; 

a.2.  Integrated  circuits  described  in 
3A001.a.3  to  3A001.a.l0  or  3A001.a.l2, 
electrical  erasable  programmable  read-only 
memories  (EEPROMs).  flash  memories  and 
static  random-access  memories  (SRAMs). 
having  any  of  the  following: 

a.2. a.  Rated  for  operation  at  an  ambient 
temperature  above  398  K-(125'  C); 

a.2.b.  Rated  for  operation  at  an  ambient 
temperature  below  218  K  ( -  55*  C);  or 

a.2.c.  Rated  for  operation  over  the  entire 
ambient  temperature  range  from  218  K  ( -  55" 
C)to398K(125'C); 

Note:  3A001.a.2  does  not  apply  to 
integrated  circuits  for  civil  automobiles  or 
railway  train  applications. 

a.3.  "Microprocessor  microcircuits", 
"micro-computer  microcircuits"  and 
microcontroller  microcircuits,  having  any  of 
the  following  characteristics: 

Note:  3A001.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3.a.  A  "composite  theoretical 
performance"  ("CTP")  of  260  million 
theoretical  operations  per  second  (Mtops)  or 
more  and  an  arithmetic  logic  unit  with  an 
access  width  of  32  bit  or  more; 

a.3.b.  Manufactured  from  ^compound 
semiconductor  and  operating  at  a  clock 
frequency  exceeding  40  MHz;  or 

a.3.c.  More  than  one  data  or  instruction  bus 
or  serial  communication  port  for  external 
interconnection  in  a  parallel  processor  with 
a  transfer  rate  exceeding  2.5  Mbyte/s; 

a.4.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a.5.  Analog-to-digital  and  digital-to-analog 
converter  integrated  circuits,  as  follows: 

a.S.a.  Analog-to-digital  convertersJiaving 
any  of  the  following: 


a.5.a.l.  A  resolution  of  8  bit  or  more,  but 
less  than  12  bit,  with  a  total  conversion  time 
to  maximum  resolution  of  less  than  10  ns; 

a.5.a.2.  A  resolution  of  12  bit  with  a  total 
conversion  time  to  maximum  resolution  of 
less  than  200  ns;  or 

a.5.a.3.  A  resolution  of  more  than  12  bit 
with  a  total  conversion  time  to  maximum 
resolution  of  less  than  2  (is; 

a.5.b.  Digital-to-analog  converters  with  a 
resolution  of  12  bit  or  more,  and  a  "settling 
time"  of  less  than  10  ns; 

a.6.  Electro-optical  and  "optical  integrated 
circuits"  designed  for  "signal  processing" 
having  all  of  the  following: 

a.6.a.  One  or  more  than  one  internal 
"laser"  diode; 

a.6.b.  One  or  more  than  one  internal  light 
detecting  element;  and 

a.6.c.  Optical  waveguides; 

a.  7.  Field  programmable  gate  arrays  having 
any  of  the  following: 

a.7.a.  An  equivalent  usable  gate  count  of 
more  than  30,000  (2  input  gates):  or 

a.7.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.4  ns; 

a.8.  Field  programmable  logic  arrays 
having  any  of  the  following: 

a.8.a.  An  equivalent  usable  gate  count  of 
more  than  30,000  (2  input  gates);  or 

a.8.b.  A  toggle  frequency  exceeding  133 
MHz; 

a.9.  Neural  network  integrated  circuits; 

a.  10.  Custom  integrated  circuits  for  which 
the  function  is  imknown,  or  the  control 
status  of  the  equipment  in  which  the 
integrated  circuits  will  be  used  is  unknown 
to  the  manufacturer,  having  any  of  the 
following: 

a.l0.a.  More  than  208  terminals; 

a.lO.b.  A  typical  "basic  gate  propagation 
delay  time"  of  less  than  0.35  ns;  or 

a.lO.c.  An  operating  frequency  exceeding  3 
GHz; 

a.11.  Digital  integrated  circuits,  other  than 
those  described  in  3A001.a.3  to  3A001.a.l0 
and  3A001.a.l2,  based  upon  any  compound 
semiconductor  and  having  any  of  the 
following: 

a.  11. a.  An  equivalent  gate  count  of  more 
than  300  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding  1.2 
GHz; 

a.l2.  Fast  Fourier  Transform  (FFT) 
processors  having  any  of  the  following: 

a.l2.a.  A  rated  execution  time  for  a  1,024 
point  complex  FFT  of  less  than  1  ms; 

a.l2.b.  A  rated  execution  time  for  an  N- 
point  complex  FFT  of  other  than  1,024  points 
of  less  than  N  log2  N  /10,240  ms,  where  N 
is  the  number  of  points;  or 

a.l2.c.  A  butterfly  throughput  of  more  than 
5.12  MHz; 

b.  Microwave  or  millimeter  wave 
components,  as  follows: 

b.l.  Electronic  vacuum  tubes  and  cathodes, 
as  follows: 

Note:  3A001.b.l  does  not  control  tubes 
designed  or  rated  to  operate  in  the  ITU 
allocated  bands  at  frequencies  not  exceeding 
31  GHz. 

b.l. a.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

b.l.a.l.  Operating  at  fr^uencies  higher 
than  31  GHz; 


b.l. a.2.  Having  a  cathode  heater  element 
with  a  tiun  on  time  to  rated  RF  power  of  less 
than  3  seconds; 

b.l.a.3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  an  "instantaneous 
bandwidth"  of  more  than  7%  or  a  peak 
power  exceeding  2.5  kW; 

b.l.a.4.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following  characteristics: 

b.l.a.4.a.  An  "instantaneous  bandwidth"  of 
more  than  one  octave,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  0.5; 

b.l.a.4.b.  An  "instantaneous  bandwidth"  of 
one  octave  or  less,  and  average  power 
(expressed  in  kW)  times  frequency 
(expressed  in  GHz)  of  more  than  1;  or 

b.l.a.4.c.  Being  "space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes  with  a 
gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  designed  for 
electronic  tub^,  with  any  of  the  following: 

b.l.c.l.  A  turn  on  time  to  rated  emission 
of  less  than  3  seconds;  or 

b.l.c.2.  Producing  a  continuous  emission 
current  density  at  rated  operating  conditions 
exceeding  5  A/cm^; 

b.2.  Microwave  integrated  circuits  or 
modules  containing  "monolithic  integrated 
circuits"  operating  at  frequencies  exceeding 
3  GHz; 

Note:  3A001.b.2  does  not  control  circuits 
or  modules  for  equipment  designed  or  rated 
to  operate  in  the  ITU  allocated  bands  at 
frequencies  not  exceeding  31  GHz. 

b.3.  Microwave  transistors  rated  for 
operation  at  fr^uencies  exceeding  31  GHz; 

b.4.  Microwave  solid  state  amplifiers, 
having  any  of  the  following: 

b.4.a.  Operating  frequencies  exceeding  10.5 
GHz  and  an  "instantaneous  bandwidth"  of 
more  than  half  an  octave;  or 

b.4.b.  Operating  frequencies  exceeding  31 
GHz; 

b.5.  Electronically  or  magnetically  tunable 
band-pass  or  band-stop  filters  having  more 
than  5  tunable  resonators  capable  of  tuning 
across  a  1.5:1  frequency  band  (Fm„/Fmi„)  in 
less  than  10  |is  having  any  of  the  following: 

b.5.a.  A  band-pass  bandwidth  of  more  than 
0.5%  of  center  frequency;  or 

b.S.b.  A  band-stop  bandwidth  of  less  than 
0.5%  of  center  frequency; 

b.6.  Microwave  "assemblies"  capable  of 
operating  at  frequencies  exceeding  31  GHz; 

b.7.  Mixers  and  converters  designed  to 
extend  the  frequency  range  of  equipment 
described  in  3A0O2.C,  3A002.e  or  3A002.f 
beyond  the  limits  stated  therein; 

b.8.  Microwave  power  amplifiers 
containing  tubes  controlled  by  3A001.b  and 
having  all  of  the  following: 

b.8.a.  Operating  frequencies  above  3  GHz; 

b.8.b.  An  average  output  power  density 
exceeding  80  W/kg;  and 

b.8.c.  A  volume  of  less  than  400  cms; 

Note:  3A001.b.8  does  not  control 
equipment  designed  or  rated  for  operation  in 
an  ITU  allocated  band. 

c.  Acoustic  wave  devices,  as  follows,  and 
specially  designed  components  therefon 

c.l.  Surface  acoustic  wave  and  surfece 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing"  devices 
employing  elastic  waves  in  materials),  having 
any  of  the  following: 


UMl 
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cl.a.  A  carrier  mquency  exceeding  2.5 
GHz:  11 

c.l.b.  A  carrier  frequency  exceeding  1  GHz, 
but  not  exceeding  2,5  GHz,  and  having  any 
of  the  following: 

cl.b.l.  A  frequency  side-lobe  rejection 
exceeding  55  dB;     | 

c.l.b.2.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  \is  and 
bandwidth  in  MHz)  of  more  than  100; 

c.l.b.3.  A  bandwidth  greater  than  250 
MHz;  or 

c.l.b.4.  A  disper$|ve  delay  of  more  than  10 
Ms;  or  i  I 

cl.c.  A  carrier  mquency  of  1  GHz  or  less, 
having  any  of  the  following: 

cl.cl.  A  product  of  the  maximum  delay 
time  and  the  bandwidth  (time  in  ]xs  and 
bandwidth  in  MH33)  of  more  than  100; 

c.l.c.2.  A  dispershre  delay  of  more  than  10 
|i«;  or 

c.l.c.3.  A  froque^Cy  side-lobe  rejection 
exceeding  55  dB  and  a  bandwidth  greater 
than  50  MHz; 

c.2.  Bulk  (volume)  acoustic  wave  devices 
(i.e.,  "signal  processfing"  devices  employing 
elastic  waves)  that  permit  the  direct 
processing  of  signaft  at  &«quencies 
exceeding  1  GHz; 

C.3.  Acoustic-optic  "signal  processing" 
devices  employing  interaction  between 
acoustic  waves  (bu|k  wave  or  surface  wave) 
and  light  waves  th4ti  permit  the  direct 
processing  of  signalf  or  images,  including 
spectral  analysis,  cotrelation  or  convolution; 

d.  Electronic  dev^ies  and  circuits 
containing  componebts,  manufactured  &x>m 
"superconductive"  materials  specially 
designed  for  operation  at  temperatures  below 
the  "critical  temperature"  of  at  least  one  of 
the  "superconductifwe"  constituents,  with  any 
of  the  following: 

d.l.  Electromagn^c  amplification: 

d.l.a.  At  frequenc  :i  es  equal  to  or  less  than 
31  GHz  with  a  nois  >  figure  of  less  than  0.5 
dB;  or  ''     " 

d.l.b.  At  frequencies  exceeding  31  GHz; 

d.2.  Current  switching  for  digital  circuits 
tising  "superconductive"  gates  with  a 
product  of  delay  time  per  gate  (in  seconds) 
and  power  dissipation  per  gate  (in  watts)  of 
less  than  10"'*|;or 

d.3.  Frequency  scilection  at  all  frequencies 
using  resonant  circuits  with  Q-values 
exceeding  10.000; 

e.  High  energy  devices,  as  follows: 

e.l.  Batteries  and  photovoltaic  arrays,  as 
follows: 

Note:  3A001.e.l  d(>es  not  control  batteries 
with  volumes  equal  to  or  less  than  27  cm^ 
(e.g.,  standard  C-ceQt  or  R14  batteries). 

e.l. a.  Primary  celU  and  batteries  having  an 
energy  density  exceieding  480  Wh/kg  ^nd 
rated  for  operation  in  the  temperature  range 
from  below  243  K  (-ao"  C)  to  above  343  K 
(70°  C);  1} 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  ddiisity  exceeding  150  Wh/ 
kg  after  75  charge/discharge  cycles  at  a 
discharge  current  equal  to  C/5  hours  (C  being 
the  nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  (•20°  Cjl  to  above  333  K  (60°  C); 

Technical  Note:  ^eigy  density  is  obtained 
by  multiplying  the  Average  power  in  watts 
(average  voltage  in  ydlts  times  average 


current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
voltage  divided  by  the  total  mass  of  the  cell 
(or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a  specific 
power  exceeding  160  W/m*  at  an  operating 
temperature  of  301  K  (28*  Q  under  a 
tungsten  illumination  of  1  kW/m^  at  2,800  K 
(2,527°  C); 

e.2.  High  energy  storage  capacitors,  as 
follows: 

N.B.:  See  also  3A201.a. 

e.2.a.  Capacitors  writh  a  repetition  rate  of 
less  than  10  Hz  (single  shot  capacitors) 
having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2.a.2.  An  eneigy  density  equal  to  or  more 
than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or  more 
than  25  kj; 

e.2.b.  Capacitors  with  a  repetition  rate  of 
10  Hz  or  more  (repetition  rated  capacitors) 
having  all  of  the  following: 

e.2.D.l.  A  voltage  rating  equal  to  or  more 
than  5  kV; 

e.2.b.2.  An  energy  density  equal  to  or  more 
than  50  J/kg; 

e.2.b.3.  A  total  energy  equal  to  or  more 
than  100  J;  and 

e.2.b.4.  A  charge/discharge  cycle  life  equal 
to  or  more  than  10,000; 

e.3.  "Superconductive"  electromagnets  and 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
second,  having  all  of  the  following: 

N.B.:  See  also  3A201.b. 

e.3.a.  Energy  delivered  during  the 
discharge  exceeding  10  k)  in  the  first  second; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250  mm;  and 

e.3.c.  Rated  for  a  magnetic  induction  of 
more  than  8  T  or  "overall  current  density" 
in  the  winding  of  more  than  300  A/mm  '; 

Nets:  3A001.e.3  does  not  control 
"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging  (MRI)  medical 
equipment. 

i.  Rotary  input  type  shaft  absolute  position 
encoders  having  any  of  the  following: 

f  1.  A  resolution  of  better  than  1  part  in 
265,000  (18  bit  resolution)  of  hill  scale;  or 

f.2.  An  accuracy  better  than  ±  2.5  seconds 
of  arc. 

3A002    General  purpoee  electronie 
equipment,  ae  followa  (eee  List  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $3000:  3A002.a.  .e.  .f,  .g;  S5000: 

3A002.b  to  .d 
CBS:  Yes  for  3A002.a.l.:  3A002.b 

(synthesized  output  frequency  of  2.6  GHz 


or  less  and  a  "frequency  switching  time" 
of  0.3  ms  or  more);  and  3A002.d 
(synthesized  output  fr«quency  of  2.6  GHz 
or  less  and  a  "frequency  switching  time" 
of0.3m8ormore)  ' 

CIV:  Yes  for  3A002.a.l  (provided  all  of  the 
following  conditions  are  met:  (1) 
Bandwidths  do  not  exceed:  4  MHz  per 
track  and  have  up  to  28  tracks  or  2  MHz 
per  track  and  have  up  to  42  tracks;  (2)  Tape 
speed  does  not  exceed  6.1  m/s;  (3)  They  are 
not  designed  for  underwater  use;  (4)  They 
are  not  ruggedized  for  military  use;  and  (5) 
Recordingdensity  does  not  exceed  653.2 
magnetic  flux  sine  waves  per  mm); 
3A002.b  (synthesized  output  frequency  of 
2.6  GHz  or  less;  and  a  "frequency 
switching  time"  of  0.3  ms  of  more), 
3A002.d  (synthesized  output  frequency  of 
2.6  GHz  or  less;  and  a  "frequency 
switching  time"  of  0.3  ms  or  more). 

List  of  Items  ControUed 

Unit:  Number 

Related  Controls:  See  also  3A202  and  3A992 

Related  Definitions:  N/A 

Items:  a.  Recording  equipment,  as  follows, 

and  specially  designed  test  tape  therefor 
a.l.  Analog  instrumentation  magnetic  tape 

recorders,  including  those  pennitting  the 

recording  of  digital  signals  (e.g.,  using  a  high 

density  digital  recording  (HDDR)  module), 

having  any  of  the  following: 
a.l.a.  A  bandwidth  exceeding  4  MHz  per 

electronic  channel  or  track; 
a.l.b.  A  bandwidth  exceeding  2  MHz  per 

electronic  chaimel  or  track  and  having  more 

than  42  tracks;  or 
a. I.e.  A  time  displacement  (base)  error, 

measured  in  accordance  with  applicable  IRIG 

or  EIA  documents,  of  less  than  ±  0.1  (is; 
Note:  Analog  magnetic  tape  recorders 

specially  designed  for  civilian  video 

purposes  are  not  considered  to  be 

instrumentation  tap)e  recorders. 
a.2.  Digital  video  magnetic  tape  recorders 

having  a  maximum  digital  interface  transfer 

rate  exceeding  180  Mbit/s; 
NotB:  3A002.a.2  does  not  control  digital 

video  magnetic  tape  recorders  specially 

designed  for  television  recording  using  a 

signal  format  standardized  or  recommended 

by  the  CQR  or  the  lEC  for  civil  television 

applications. 

a.3.  Digital  instrumentation  magnetic  tape 
data  recorders  employing  helical  scan 
techniques  or  fixed  head  techniques,  having 
any  of  the  following: 

a.3.a.  A  maximum  digital  interface  transfer 
rate  exceeding  175  Mbit/s;  or 

a.3.b.  Being  "space  qualified"; 

Note:  3A002.a.3  does  not  control  analog 
magnetic  tape  recorders  equipped  with 
HDDR  conversion  electronics  and  configured 
to  record  only  digital  data. 

a.4.  Equipment,  having  a  maximum  digital 
interface  transfer  rate  exceeding  175  Mbit/s, 
designed  to  convert  digital  video  magnetic 
fape  recorders  for  use  as  digital 
instrumentation  data  recorders; 

a.5.  Waveform  digitizers  and  transient 
recorders  having  all  of  the  following: 

N.B.:Seealso3A202. 

a.5.a.  Digitizing  rates  equal  to  or  more  than 
200  million  samples  per  second  and  a 
resolution  of  10  bits  or  more;  and 
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a.5.b.  A  continuous  throughput  of  2 
Gbit/s  or  more; 

Technical  Note:  For  those  instruments   ' 
with  a  parallel  bus  architecture,  the 
continuous  throughput  rate  is  the  highest 
word  rate  multiplied  by  the  number  of  bits 
in  a  word.  (Continuous  throughput  is  the 
fastest  data  rate  the  instrument  can  output  to 
mass  storage  without  the  loss  of  any 
information  while  sustaining  the  sampling 
rate  and  analog-to-digital  conversion. 

b.  "Frequency  synthesizer",  "assemblies" 
having  a  "frequency  switching  time"  bom 
one  selected  frequency  to  another  of  less  than 
1  ms: 

c.  "Signal  analyzers",  as  follows: 
c.1.  "Signal  Analyzers"  capable  of 

analyzing  fi^uencies  exceeding  31  GHz; 

C.2.  "Dynamic  signal  analyzers"  having  a 
"real-time  bandwidth  '  exceeding  25.6  Khz; 

Note:  3A002.C.2  does  not  control  those 
"d)mamic  signal  analyzers"  using  only 
constant  percentage  bandwidth  filters. 

Technical  Note:  Constant  percentage 
bandwidth  filters  are  also  known  as  octave  or 
fractional  octave  filters. 

d.  Frequency  synthesized  signal  generators 
producing  output  frequencies,  the  accuracy 
and  short  term  and  long  term  stability  of 
which  are  controlled,  derived  from  or 
disciplined  by  the  internal  master  frequency, 
and  having  any  of  the  following: 

d.l.  A  maximum  synthesized  frequency 
exceeding  31  GHz; 

d.2.  A  "frequency  switching  time"  from 
one  selected  frequency  to  another  of  less  than 
1  ms;  or 

d.3.  A  single  sideband  (SSB)  phase  noise 
better  than  -  (126-(-20  log,oF  -  20  logiof)  in 
dBc/Hz,  where  F  is  the  off-set  from  the 
operating  frequency  in  Hz  and  f  is  the 
operating  frequency  in  MHz; 

Note:  3A0O2.d  does  not  control  equipment 
in  which  the  output  frequency  is  either 
produced  by  the  addition  or  subtraction  of 
two  or  more  crystal  oscillator  frequencies,  or 
by  an  addition  or  subtraction  followed  by  a 
multiplication  of  the  result. 

e.  Network  analyzers  with  a  maximum 
operating  frequency  exceeding  40  GHz; 

f.  Microwave  test  receivers  having  all  of  the 
following: 

f.1.  A  maximum  operating  frequency 
exceeding  40  GHz;  and 

f.2.  Being  capable  of  measuring  amplitude 
and  phase  simultaneously; 

g.  Atomic  frequency  standards  having  any 
of  the  following: 

g.1.  Long-term  stability  (aging)  less  (better) 
than  IxlO- "/month;  or 

g.2.  Being  "space  qualified". 

Note:  3A002.g.l  does  not  control  non- 
"space  qualified"  rubidium  standards. 

3A101    Electronic  Miuipfnant,  devicM  and 
coiwponanta,  ottwr  than  thoaa  controlled  by 
3A001,  as  follows  (sss  Ust  of  Items 
Controlled). 

LioeiHe  ReqiuresMnts 

Reason  for  Control:  MT.  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 


Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Colvunn  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Number 

Belated  Controls:  Items  controlled  in  3A101.a 
are  subject  to  the  exp>ort  licensing  authority 
of  the  U.S.  Department  of  State.  Office  of 
Defense  Trade  Controls  (See  22  CFR  part 
121). 
Related  Definitions:  N/A 
Items:  a.  Analog-to-digital  converters,  usable 
in  "missiles",  designed  to  meet  military 
sp>ecifications  for  ruggedized  equipment; 

b.  Accelerators  ca{}able  of  delivering 
electromagnetic  radiation  produced  by 
bremsstrahlung  from  accelerated  electrons  of 
2  MeV  or  greater,  and  systems  containing 
those  accelerators. 

Note:  3A101.b  above  does  not  include 
equipment  specially  designed  for  medical 
pmposes. 


3A201    Electronic  components,  other 
those  controlled  by  3A001,  as  follows  (i 
List  of  Items  Controlled). 

License  Requirements 
Reason  for  Control:  NP,  AT 


ContTol(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptioiis 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  This  entry  does  not  control 
magnets  that  are  specially  designed  for  and 
exptorted  as  parts  of  medical  nuclear 
magnetic  resonance  (NMR)  imaging 
systems.  Such  parts  may  be  exported  in 
separate  shipments  6t>m  diflierent  sources, 
provided  that  the  related  export  control 
documents  clearly  specify  that  the  parts  are 
for  medical  NMR  imaging  systems  that  are 
being  exported. 

Related  Definition:  N/A 

Items:  a.  Capacitors  with  the  following 

characteristics: 
a.l.  Voltage  rating  greater  than  1.4  kV, 

energy  storage  greater  than  10  J,  capacitance 

greater  than  0.5  (iF  and  series  inductance  less 

than  50  Nh;  or 
a.2.  Voltage  rating  greater  than  750  V, 

capacitance  greater  than  0.25  jiF  and  series 

inductance  less  than  10  Nh; 
b.  Superconducting  solenoidal 

electromagnets  with  all  of  the  following 

characteristics: 
b.l.  Capable  of  creating  magnetic  fields  of 

more  than  2  teslas  (20  kilogauss); 
b.2.  With  an  L/D  ratio  (length  divided  by 

inner  diameter)  greater  than  2; 
b.3.  With  an  inner  diameter  of  more  than 

300  nun;  and 


b.4.  With  a  magnetic  field  uniform  to  better 
than  1%  over  the  central  50%  of  the  inner 
volume; 

Note:  3A201.b  does  not  specify  magnets 
specially  designed  for  and  exported  as  parts 
of  medical  nuclear  magnetic  resonance 
(NMR)  imaging  systems.  The  phrase  "as  part 
of  does  not  necessarily  mean  physical  part 
in  the  same  shipment;  separate  shipments 
from  different  sources  are  allowed,  provided 
the  related  export  documents  clearly  specify 
that  the  shipments  are  dispatched  "as  part 
of  the  imaging  systems. 

c.  Flash  X-ray  generators  or  pulsed  electron 
accelerators  with  peak  energy  of  500  keV  or 
greater,  as  follows,  except  accelerators  that 
are  component  parts  of  devices  designed  for 
purposes  other  than  electron  beam  or  X-ray 
radiation  (electron  microscopy,  for  example) 
and  those  designed  for  medical  purposes: 

c.l.  Having  an  accelerator  peak  electron 
energy  of  500  keV  or  greater  but  less  than  25 
MeV  and  with  a  figure  of  merit  (K)  of  0.25 
or  greater,  where  K  is  defined  as: 

K=1.7xl03V2.65Q,  where  V  is  the  peak 
electron  energy  in  million  electron  volts  and 
Q  is  the  total  accelerated  charge  in  coulombs 
if  the  accelerator  beam  pulse  duration  is  less 
than  or  equal  to  1  microsecond;  if  the 
accelerator  beam  pulse  duration  is  greater 
than  1  microsecond,  Q  is  the  maximum 
accelerated  charge  in  1  microsecond  {Q 
equals  the  integral  of  i  with  respect  to  t.  over 
the  lesser  of  1  microsecond  or  the  time 
duration  of  the  beam  pulse  (Q={integral>  idt). 
where  i  is  beam  current  in  amperes  and  t  is 
time  in  seconds};  or 

C.2.  Having  an  accelerator  peak  electron 
energy  of  25  MeV  or  greater  and  a  peak 
power  greatCT  than  50  MW.  {Peak  power  = 
(peak  potential  in  volts)  x  (peak  beam  current 
in  amperes)}. 

Tedinicel  Notes:  a.  Time  duration  of  the 
beam  pulse — In  machines,  based  on 
microwave  accelerating  cavities,  the  time 
duration  of  the  beam  pulse  is  the  lesser  of  1 
microsecond  or  the  duration  of  the  bunched 
beam  packet  resulting  from  one  microwave  ^ 
modulator  pulse. 

b.  Peak  beam  current — In  machines  based 
on  microwave  accelerating  cavities,  the  peak 
beam  ctirrent  is  the  average  current  in  the 
time  duration  of  a  bunched  beam  packet 

3A22S    Frequency  changers  (also  Itnown 
as  converters  or  invertsrs)  or  generators, 
other  than  ttNMS  controlled  by  0B001.C1 1, 
having  aN  of  the  charaeteriatics  (aee  Uat  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exertions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  Frequency  changers  (also 
known  as  converters  or  inverters) 


License  Exa 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items 

Unit:  S  value 
Related  Con 
Related  Defi 
Items:  The  li 
contained 


License  Exa 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items 
Unit:  5  value 
Related  Com 
Related  Defi. 


UMl 


^ 


Fedeif^  Regigter  /  Vol.  63,  No.  10  /  Thursday.  January  15.  1998  /  Rules  and  Regulations 


2505 


iform  to  better 
if  the  inner 


especially  designed  or  prepared  to  supply 
motor  stators  and  having  the  characteristics 
described  in  3A225.b  and  .d,  together  with 
a  total  harmonic  distortion  of  less  than  2 
percent  and  an  efficiency  of  greater  than  80 
percent  are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission.  (Se«  10  CFR  part  110.) 
Related  Definition:  Motor  stators  are 
especially  designed  or  prepared  ring- 
shaped  stators  foi  high-speed  multiphase 
AC  hysteresis  (or  mluctance)  motors  for 
synchronous  operation  within  a  vacuum  in 
the  frequency  raqge  of  600  Hz  to  2,000  Hz. 
and  a  power  range  of  50  VA  to  1.000  VA. 
The  stators  consist  of  multiphase  windings 
on  a  laminated  low-loss  iron  core 
comprising  thin  layers  typically  to  2.0  mm 
(.008  in)  thick  or  less. 
Items:  a.  A  multiphate  output  capable  of 
providing  a  power  61 40  W  or  more; 

b.  Capable  of  operating  in  the  frequency 
range  between  600  and  2000  Hz; 

c.  Total  harmonic  distortion  below  10%; 
and  , 

d.  Frequency  control  better  than  0.1%. 

3A226    Direct  cumnt  high-power  suppiies, 
other  than  those  controtied  by  0B001.).6, 
capabie  of  continuously  producing,  over  a 
time  period  of  8  hoMrs,  100  V  or  greater  with 
current  output  of  50O  A  or  greater  and  with 
currant  or  voltage  regulation  better  than 
0.1%. 

License  Requirements 

Reason  for  Control:  MP,  AT 


Control(s) 


Country  Chart 

NP  Column  1 
AT  Column  1 


NP  applies  to  entire  |entry 
AT  applies  to  entirtl  entry 

Lioeiise  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Contn^tted 

Unit:  5  value  i  [ 

Related  Controls:  N/A 
Related  Definitions]  N/A 
Items:  The  list  of  it^ihs  controlled  is 
contained  in  the  £CCN  heading. 

3A227    High-voitaga  direct  current  power 
supplies,  other  ttianthoae  controlled  by 
0B0O1.|.5,  capable  of  contlnuouaiy 
producing,  over  a  tlaie  period  of  8  hours, 
20,000  V  or  greatenlrtth  current  output  of 
1  A  or  greater  and  with  current  or  voltage 
regulation  better  thqn  0.1%. 

License  Requiremeais 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entin^ 
AT  applies  to  entirf 


entry 
entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  ControJled 
Unit:  S  value 
Related  Controls:  N|A 
Related  Definitionsi  N/A 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3A228   Switching  devices,  aa  followa  (1 
List  of  items  Controlled). 

License  Requirements 

Reason  for  Control:  NP.  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Cold-cathode  tubes  (including  gas 

krytron  tubes  and  vacuum  sprytron  tubes), 

whether  gas  filled  or  not,  operating  similarly 

to  a  spark  gap,  containing  three  or  more 

electrodes,  and  having  all  of  the  following 

characteristics: 

a.l.  Anode  peak  voltage  rating  of  2,500  V 
or  more; 

a.2.  Anode  peak  current  rating  of  100  A  or 
more;  and 

a.3.  Anode  delay  time  of  10  microsecond 
or  less; 

b.  Triggered  spark-gaps  having  an  anode 
delay  time  of  15  microsecond  or  less  and 
rated  for  a  peak  current  of  500  A  or  more; 

c  Modules  or  assemblies  with  a  fast 
switching  hmction  having  all  of  the 
following  characteristics: 

c.l.  Anode  peak  voltage  rating  greater  than 
2,000  V; 

C.2.  Anode  p>eak  current  rating  of  500  A  or 
more;  and 

C.3.  Tum-on  time  of  1  microsecond  or  less. 

3A229    nring  sets  and  equivalent  high- 
current  puiae  generators  (for  detonators 
controlled  by  3A232),  as  follows  (see  Ust  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry      AT  Colmnn  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  See  also  U.S.  Munitions 

List 
Related  Definitions:  N/A 
Items:  a.  Explosive  detonator  firing  sets 
designed  to  drive  multiple  controlled 
detonators  controlled  by  3A232; 

b.  Modular  electrical  pulse  generators 
(pulsers)  designed  for  portable,  mobile  or 
ruggedized  use  (including  xenon  flash-lamp 
drivers)  having  all  the  following 
characteristics: 

b.l.  Capable  of  delivering  their  energy  in 
less  than  15  microsecond; 


b.2.  Having  an  output  greater  than  100  A; 

b.3.  Having  a  rise  time  of  less  than  10 
microsecond  into  loads  of  less  than  40  ohms 
(rise  time  is  the  time  interval  from  10%  to 
90%  current  amplitude  when  driving  a 
resistive  load); 

b.4.  Enclosed  in  a  dust-tight  enclosure; 

b.5.  No  dimension  greater  than  254  mm; 

b.6.  Weight  less  than  25  kg;  and 

b.7.  Sftecified  for  use  over  an  extended 
temperature  range  223  K  ( -  50"  C)  to  373  K 
(100*  C)  or  specified  as  suitable  for  aerospace 
use. 

3A230    High-speed  pulse  generators  with 
output  votoges  greater  than  6  volts  into  a 
less  than  56  ohm  reaistive  load,  and  with 
pulae  tranaitton  times  less  than  500 
picoaeconds. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NP  Column  1 
AT  Column  1 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  N/A 

Related  Definitions:  In  this  entry,  "pulse 

transition  time"  is  defined  as  the  time 

interval  between  10%  and  90%  voltage 

amplitude. 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

3A231    Neutron  generator  systems, 
including  tulies,  designed  for  operation 
without  an  external  vacuum  system  and 
utilizing  electrostatic  acceleration  to  Induce 
a  tritlum-deuterlum  nuclear  reaction. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Country  Qiart 

NP  Column  1 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  QDUtrolled 

Unit:  Number,  parts  and  accessories  in  $ 

value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

3A232    Detonators  and  multipoint  initiation 
aystems,  as  follows  (see  Ust  of  Items 
Controlied). 

License  Requirements 

Reason  for  Control:  NP,  AT 

Control(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Colunm  1 
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ContTol(s) 


Country  Chart 
AT  Column  1 


AT  applies  to  entire  entry 

Uoense  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

Liat  of  Items  Controlled 

Unit:  Number 

Related  Controls:  This  entry  does  not  control 
detonators  using  only  primary  explosives, 
such  as  lead  azide. 
Related  Definition:  The  detonators  of  concern 
all  utilize  a  small  electrical  conductor 
(bridge,  bridge  wire  or  foil)  that  explosively 
vaporizes  when  a  fast,  high-current 
electrical  pulse  is  passed  through  it.  In 
nonslapper  types,  the  exploding  conductor 
starts  a  chemical  detonation  in  a  contacting 
high-explosive  material  such  as  PETN 
(Pentaerythritoltetranitrate).  In  slapper 
detonators,  the  explosive  vaporization  of 
the  electrical  conductor  drives  a  flyer  or 
slapper  across  a  gap  and  the  impact  of  the 
slapper  on  an  explosive  starts  a  chemical 
detonation.  The  slapper  in  some  designs  is 
driven  by  a  magnetic  force.  The  term 
exploding  foil  detonator  may  refer  to  either 
an  EB  or  a  slapper-type  detonator.  Also,  the 
word  initiator  is  sometimes  used  in  place 
of  the  word  detonator. 
Items:  a.  Electrically  driven  explosive 
detonators,  the  following: 
a.l.  Exploding  bridge  (EB); 
8.2.  Exploding  bridge  wire  (EBW); 
a.3.  Slappen 

a.4.  Exploding  foil  initiators  (EFI); 
b.  Arrangements  using  single  or  multiple 
detonators  designed  to  nearly  simultaneously 
initiate  an  explosive  surface  (over  greater 
than  5000  mm^)  from  a  single  firing  signal 
(with  an  initiation  timing  spread  over  the 
surface  of  less  than  2.5  microseconds). 

3A233    Man  spectrometers,  other  than 
those  controNed  by  0B002.g,  capabto  of 
measuring  ions  of  230  atomic  mass  units  or 
greater  and  having  a  resolution  of  better 
than  2  parts  in  230.  and  ion  sources 


'  Requirements 

Reason  for  Control:  NP.  AT 

ContTol(s)  Country  Chart 

NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

Lki  of  Items  Controlled 

Unit:  Number 

Related  Controls:  Specially  designed  or 
prepared  magnetic  or  quadruple  mass 
spectrometers  that  have  the  following 
characteristics  and  are  capable  of  taking 
on-line  samples  of  feed,  product,  or  tails 
from  UF6  gas  streams  are  subject  to  the 
export  licensing  authority  of  the  Nuclear 
R^latory  Commission.  (See  10  CFR  part 
110.):  (a)  Unit  resolution  for  mass  greater 
than  320;  (b)  Ion  sources  that  are 
constructed  of  or  lined  with  nichrome  or 


that  are  monel  or  nickel-plated;  (c)  Electron 
bombardment  ionization  sources;  (d) 
Having  a  collector  system  suitable  for 
isotopic  analysis. 

Related  Definitions:  N/A 

Items:  a.  Inductively  coupled  plasma  mass 

spectrometers  (ICP/MS); 

b.  Glow  discharge  mass  spectrometers 
(GDMS); 

c.  Thermal  ionization  mass  spectrometers 
(TIMS); 

d.  Electron  bombardment  mass 
spectrometers  that  have  a  source  chamber 
constructed  from,  lined  with  or  plated  with 
materials  resistant  to  IJF6; 

e.  Molecular  beam  mass  spectrometers  as 
follows: 

e.l.  Having  a  source  chamber  constructed 
from,  lined  with  or  plated  with  stainless  steel 
or  molybdenum  and  have  a  cold  trap  capable 
of  cooling  to  193  K  ( -  80°  C)  or  less;  or 

e.2.  Having  a  source  chamber  constructed 
from,  lined  with  or  plated  with  materials 
resistant  to  UF6;  or 

f.  Mass  spectrometers  equipped  with  a 
microfluorination  ion  source  designed  for  use 
with  actinides  or  actinide  fluorides. 

3A292    Oscilloscopes  and  transient 
recorders  other  ttian  those  controiied  by 
3A002.a.5.  and  specially  designed 
components  therefor. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  eijtry      NP  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

t/ni(;  Number 

Related  Controls:  N/A     ' 

Related  Definitions:  "Bandwidth"  is  defined 
as  the  band  of  frequencies  oVer  which  the 
deflection  on  the  cathode  ray  tube  does  not 
fall  below  70.7%  of  that  at  the  maximum 
point  measured  with  a  constant  input 
voltage  to  the  oscilloscope  amplifier. 

Items:  a.  Non-modular  analog  oscilloscopes 

having  a  bandwidth  of  1  GHz  or  greater; 

b.  Modular  analog  oscilloscope  systems 
having  either  of  the  following  characteristics: 

b.l.  A  mainframe  with  a  bandwidth  of  1 
GHz  or  greater;  or 

b.2.  Plug-in  modules  with  an  individual 
bandwidth  of  4  GHz  or  greater; 

c.  Analog  sampling  oscilloscopes  for  the 
analysis  of  recurring  phenomena  with  an 
effective  bandwidth  greater  than  4  GHz; 

d.  Digital  oscilloscopes  and  transient 
recorders,  using  analog-to-digital  conversion 
techniques,  capable  of  storing  transients  by 
sequentially  sampling  single-shot  inputs  at 
successive  intervals  of  less  than  1  ns  (greater 
than  1  giga-sample  per  second),  digitizing  to 
8  bits  or  greater  resolution  and  storing  256  or 
more  samples. 

Note:  Specially  designed  components 
controlled  by  this  item  are  the  following,  for 
analog  oscilloscopes:  f 

1.  Plug- in  units; 


2.  External  amplifiers; 

3.  Pre-amplifiers; 

4.  Sampling  devices; 

5.  Cathode  ray  tubes. 

3A980    Voice  print  identification  and 
analysis  equipment  and  parts,  n.e.s. 

License  Requirements 

Reason  for  Control:  CC 

Control(s)  Country  Chart 

CC  applies  to  entire  entry      CC  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3A981    Polygraphs  (except  biomedical 
recorders  designed  for  use  in  medical 
facilities  for  monitoring  biological  and 
neurophysical  responses);  fingerprint 
analyzers,  cameras  and  equipment,  n.e.s.; 
automated  fingerprint  and  identification 
retrieval  systems,  n.e.s.;  psychological 
stress  analysis  equipment;  electronic 
monitoring  restraint  devices;  and  specially 
designed  parts  and  accessories,  n.e.s. 
License  Requirements 
Reason  for  Control :CC 

Control(s)  Country  Chart 

CC  applies  to  entire  entry      CC  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3A991    Electronic  devices  and  components 
not  controlled  by  3A001. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled    « 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits",  and 
microcontroller  microcircuits  having  a  clock 
frequency  exceeding  25  MHz; 
b.  Storage  integrated  circuits,  as  follows: 
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b.l.  Electrical  erasi^le  programmable  read- 
only memories  (EEP^QMs)  with  a  storage 
capacity;  j  I 

D.l.a.  Exceeding  16  ^bits  per  package  for 
flash  memory  types;  or 

b.l.b.  Exceeding  either  of  the  following 
limits  for  all  other  EEPROM  types: 

b.l.b.l.  Exceeding  1  Mbit  per  package;  or 

b.1.b.2.  Exceeding  256  kbit  per  package 
and  a  maximum  access  time  of  less  than  80 
ns; 

b.2.  Static  random  access  memories 
(SRAMs)  with  a  storage  capacity: 

b.2.a.  Exceeding  1  Mbit  per  package;  or 

b.2.b.  Exceeding  236  kbit  per  package  and 
a  maximum  access  time  of  less  than  25  ns; 

c.  Field  programmable  logic  arrays  having 
either  of  the  following: 

c.1.  An  equivalent  ^te  count  of  more  than 
5000  (2  input  gates):  or 

c2.  A  toggle  fiequo^cy  exceeding  100 
MHz; 

d.  Custom  integrated  circuits  for  which 
either  the  function  is  unknown,  or  the 
control  status  of  the  Muipment  in  which  the 
integrated  circuits  will  be  used  is  unknoMm 
to  the  manufacturer,  having  any  of  the 
following: 

d.l.  More  than  144i^rminals;  or 
d.2.  A  typical  "basj^  propagation  delay 
time"  of  less  than  0.4  hs. 

e.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

e.l.  Coupled  cavity  tubes,  or  derivatives 
thereof;  i  : 

e.2.  Helix  tubes,  or  derivatives  thereof, 
with  any  of  the  following: 

e.2.a.l.  An  "instanUneous  bandwidth"  of 
half  an  octave  or  moijec  and 

e.2.a.2.  The  produoti  of  the  rated  average 
output  power  (expressied  in  kW)  and  the 
maximum  operating  ficequency  (expressed  in 
GHz)  of  more  than  0.2; 

e.2.b.l  An  "instantatieous  bandwidth"  of 
less  than  half  an  octaMe;  and 

e.2. b.2.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  bequency  (expressed  in 
GHz)  of  more  than  0.4J 

f.  Flexible  waveguijdes  designed  for  use  at 
frequencies  exceeding!  40  GHz; 

g.  Surface  acoustic  Wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing"  devices 
employing  elastic  warves  in  materials),  having 
either  of  the  following: 

g.l.  A  carrier  frequency  exceeding  1  GHz; 
or 

g.2.  A  carrier  frequ  s  icy  of  1  GHz  or  less; 
and 

g.2.a.  A  frequency  i  de-lobe  rejection 
exceeding  55  dB; 

g.2.b.  A  product  oftne  Qiaximum  delay 
time  and  bandwidth  (time  in  microseconds 
and  bandwidth  in  MHz)  of  more  than  100;  or 

g.2.c.  A  dispersive  delay  of  more  than  10 
microseconds.  | 

h.  Batteries,  as  follcjivs: 

Note:  3A991.h  doei  pot  control  batteries 
with  volumes  equal  to  or  less  than  26  cm' 
(e.g.,  standard  C-cells  or  UM-2  batteries). 

h.l.  Primary  cells  ^Qd  batteries  having  an 
energy  density  exceeding  350  Wh/kg  and 
rated  for  operation  in  he  temperature  range 
from  below  243  K  ( - 
(70*  C); 


30OC)  to  above  343  K 


h.2.  Rechargeable  cells  and  batteries  having 
an  energy  density  exceeding  150  Wh/kg  after 
75  charge/discharge  cycles  at  a  discharge 
current  equal  to  C/5  hours  (C  being  the 
nominal  capacity  in  ampere  hours)  when 
operating  in  the  temperature  range  from 
below  253  K  ( -  20°  C)  to  above  333  K  (60° 
C); 

Technical  Not*:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
cuirent  in  amperes)  by  the  duration  of  the 
discharge  in  hoiurs  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  Inttery)  in  kg. 

i.  "Superconductive"  electromagnets  or 
solenoids  specially  designed  to  be  fully 
charged  or  discharged  in  less  than  one 
minute,  having  all  of  the  following: 

Note:  3A991.i  does  not  control 
"superconductive"  electromagnets  or 
solenoids  designed  for  Magnetic  Resonance 
Imaging  (MRI)  medical  equipment. 

i.l.  Maximum  energy  delivered  during  the 
discharge  divided  by  the  duration  of  the 
discharge  of  more  than  500  k)  per  minute; 

i.2.  Inner  diameter  of  thQ  current  carrying 
windings  of  more  than  250  mm;  and 

i.3.  Rated  for  a  magnetic  induction  of  more 
than  8T  or  "overall  current  density"  in  the 
winding  of  more  than  300  A/mm^. 

j.  Circuits  or  systems  for  electromagnetic 
energy  storage,  containing  components 
manufactured  from  "superconductive" 
materials  specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having  all  of 
the  following: 

j.l.  Resonant  operating  frequencies 
exceeding  1  MHz; 

j.2.  A  stored  energy  density  of  1  MJ/M'  or 
more;  and 

j.3.  A  discharge  time  of  less  than  1  ms; 

k.  Hydrogen/hydrogen-isotope  thyratrons 
of  ceramic-metal  construction  and  rate  for  a 
peak  current  of  500  A  or  more. 

3A992    Qeneral  purpose  electronic 
equipment  not  controlled  by  3A002. 

License  Requirements 

Beason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $1000  for  Syria  for  .a  only 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Electronic  test  equipment,  n.e.s. 

b.  Digital  instrumentation  magnetic  tape 
data  recorders  having  any  of  the  following 
characteristics; 

b.l.  A  maximum  digital  interface  transfer 
rate  exceeding  60  Mbit/s  and  employing 
helical  scan  techniques; 

b.2.  A  maximum  digital  interface  transfer 
rate  exceeding  120  Mbit/s  and  employing 
fixed  head  techniques;  or 


b.3.  "Space  qualified"; 

c.  Equipment,  with  a  maximum  digital 
interface  transfer  rate  exceeding  60  Mbit/s, 
designed  to  convert  digital  video  magnetic 
tape  recorders  for  use  as  digital 
instrumentation  data  recorders; 

B.  Test,  Inspection  and  Production 
Equipment 

3B001    Equipment  for  the  menufacturing  of 
aemiconductor  devicee  or  matertels  and 
specially  designsd  components  and 
acceaaorlee  therefor. 

License  Requirements 

Reason  for  Control:  NS.  AT 


Control(s) 


Country  Qiart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Colimm  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $500 

GBS:  Yes,  except  3B001.  a.2  and  a.3;  and  for 
equipment  controlled  under  3B001.e,  they 
cannot  be  coimected  to  equipment 
controlled  by  3B001.a.2,  a.3,  and  .1 
QV:  Yes  for  equipment  controlled  by 
3B001.a.l 

List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  See  also  3B991 

Related  Definitions:  N/A 

Items:  a.  "Stored  program  controlled" 

equipment  designed  for  epitaxial  gro%vth,  as 

follows: 

a.l.  Equipment  capable  of  producing  a 
layer  thickness  uniform  to  less  than  ±  2.5% 
across  a  distance  of  75  mm  or  more; 

a.2.  Metal  organic  chemical  vapor 
deposition  (MOCVD)  reactors  specially 
designed  for  compmund  semiconductor 
crystal  growth  by  the  chemical  reaction 
between  materials  controlled  by  3C003  or 
3C004; 

a.3.  Molecular  beam  epitaxial  growth 
equipment  using  gas  sources; 

b.  "Stored  program  controlled"  equipment 
designed  for  ion  implantation,  having  any  of 
the  following: 

b.l.  An  accelerating  voltage  exceeding  200 
keV; 

b.2.  Being  specially  designed  and 
optimized  to  operate  at  an  accelerating 
voltage  of  less  than  10  keV; 

b.3.  Direct  write  capability;  or 

b.4.  Being  capable  of  high  energy  oxygen 
implant  into  a  heated  semiconductor  material 
"substrate"; 

c.  "Stored  program  controlled"  anisotropic 
plasma  dry  etching  equipment,  as  follows: 

c.l.  Equipment  with  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 

c.l. a.  Magnetic  confmement;  or 

c.l.b.  Electron  cyclotron  resonance  (ECR); 

C.2.  Equipment  specially  designed  for 
equipment  controlled  by  3B001.e.  and  having 
any  of  the  following: 

c.2.a.  Magnetic  confinement;  or 

c.2.b.  ECR; 

d.  "Stored  program  controlled"  plasma 
enhanced  CVD  equipment,  as  follows: 
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dl.  Equipment  with  cassette-to-cassette 
operation  and  load-locks,  and  having  any  of 
the  following: 

dl.a.  Magnetic  confinement;  or 

dl.b.  ECR; 

d2.  Equipment  specially  designed  for 
squipment  controlled  by  3B001.e.  and  having 
any  of  the  following: 

d.2.a.  Magnetic  confinement;  or 

d2.b.  ECR; 

e.  "Stored  program  controlled"  automatic 
loading  multi-chamber  central  wafer 
handling  systems,  having  all  of  the  following: 

e.l.  Interfaces  for  wafer  input  and  output, 
to  which  more  than  two  pieces  of 
semiconductor  processing  equipment  are  to 
be  connected:  and 

e.2.  Designed  to  form  an  integrated  system 
in  a  vacuum  environment  for  sequential 
multiple  wafer  processing; 

Note:  SBOOl.e.  does  not  control  automatic 
robotic  wafer  handling  systems  not  designed 
to  operate  in  a  vacuum  environment. 

f.  "Stored  program  controlled"  lithography 
equipment,  as  follows: 

f.l.  Align  and  expose  step  and  repeat 
equipment  for  wafer  processing  using  photo- 
optical  or  X-ray  methods,  having  any  of  the 
following: 

f.l.a.  A  light  source  wavelength  shorter 
than  400  nm;  or 

tl.b.  Capable  of  producing  a  pattern  with 
a  minimum  resolvable  feature  size  of  0.7  |Xm 
or  less; 

Note:  The  minimum  resolvable  feature  size 
is  calculated  by  the  following  formula: 

(an  exposiuv  light  source  wavelenitth  in  um) 
x(K  factor) 

MRF  =  ^ . 

numerical  apertxire 
Where  the  K  factor  =  0.7. 
MRF  =  minimum  resolvable  feature  size. 

f.2.  Equipment  specially  designed  for  mask 
making  or  semiconductor  device  processing- 
using  deflected  focussed  electron  beam,  ion 
beam  or  "laser"  beam,  having  any  of  the 
following: 

f.2.a.  A  spot  size  smaller  than  0.2  jun; 

£.2.b.  Being  capable  of  producing  a  pattern 
with  a  feature  size  of  less  than  1  ^un;  or 

t2.c.  An  overlay  accuracy  of  better  than  ± 
0.20  imi  (3  Sigma): 

g.  Masks  and  reticles  designed  for 
int^rated  circuits  controlled  by  3 AOOl ; 

h.  Multi-layer  masks  with  a  phase  shift 
layer. 

3B002    "Stored  program  controMed"  test 
•quIpnMfit,  apacMly  designed  for  testing 
finished  or  unflnistied  semiconductor 
devices  and  specially  designed 
components  and  accessories  therefor. 
License  Requirements 
Reason  for  Control:  NS.  AT 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  $500 

CBS:  Yes 

aV:  N/A 

List  of  Items  Controlled 


Country  Chart 

NS  Column  2 
AT  Column  1 


Unit:  Number 

Related  Controls:  See  also  3B992 

Related  Definitions:  N/A 

Items:  a.  For  testing  S-parameters  of 

transistor  devices  at  frequencies  exceeding  31 

GHz; 

b.  For  testing  integrated  circuits  capable  of 
performing  functional  (truth  table)  testing  at 
a  pattern  rate  of  more  than  60  MHz; 

Note:  3B002.b  does  not  control  test 
equipment  specially  designed  for  testing: 

1.  "Assemblies"  or  a  class  of  "assemblies" 
for  home  or  entertainment  applications; 

2.  Uncontrolled  electronic  components, 
"assemblies"  or  integrated  circuits. 

c.  For  testing  microwave  integrated  circuits 
at  frequencies  exceeding  3  GHz; 

Note:  3B002.C  does  not  control  test 
equipment  specially  designed  for  testing 
microwave  integrated  circuits  for  equipment 
designed  or  rated  to  operate  in  the  ITU 
allocated  bands  at  frequencies  not  exceedins 
31  GHz.  ^ 

d.  Electron  beam  systems  designed  for 
operation  at  3  keV  or  below,  or  "laser"  beam 
systems,  for  the  non-contactive  probing  of 
powered-up  semiconductor  devices,  having 
all  of  the  following: 

d.l.  Stroboscopic  capability  with  either 
beam-blanking  or  detector  strobing;  and 

d.2.  An  electron  spectrometer  for  voltage 
measurement  with  a  resolution  of  less  than 
0.5  V. 

Note:  3B002.d  does  not  control  scanning 
electron  microscopes,  except  when  speciaHy 
designed  and  instrumented  for  the  non- 
contactive  probing  of  powered-up 
semiconductor  devices. 

3B991    Equipment  not  controlled  by  3B001 
for  the  manufacture  of  electronic 
components  and  materials,  and  specially 
designed  components  and  accessories 
therefor. 


License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  ofltems  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Equipment  specially  designed  for 

the  manufacture  of  electron  tubes,  optical 

elements  and  specially  designed  components 

therefor  controlled  by  3 AOOl  or  3A991; 

b.  Equipment  specially  designed  for  the 
manufacture  of  semiconductor  devices, 
integrated  circuits  and  "assemblies",  as 
follows,  and  systems  incorporating  or  having 
the  characteristics  of  such  equipment: 

Note:  3B991.b  also  controls  equipment 
used  or  modified  for  use  in  the  manufacture 
of  other  devices,  such  as  imaging  devices, 
electro-optical  devices,  acoustic-wave 
devices. 

b.l.  Equipment  for  the  processing  of 
materials  for  the  manufacture  of  devices  and 


components  as  specified  in  the  heading  of 
3B991.b,  as  follows: 

Note:  3B991  does  not  control  quartz 
furnace  tubes,  furnace  liners,  paddles,  boats 
(except  specially  designed  caged  boats), 
bubblers,  cassettes  or  crucibles  specially 
designed  for  the  processing  equipment 
controlled  by  3B991.b.l. 

b.l. a.  Equipment  for  producing 
polycrystalline  silicon  and  materials 
controlled  by  3C001; 

b.l.b.  Equipment  specially  designed  for 
purifying  or  processing  III/V  and  Il/VI 
semiconductor  materials  controlled  by 
3C001.  3C002, 3C003,  or  3C004.  except 
crystal  pullers,  for  which  see  3B991.b.l.c 
below; 

b.l.c.  Crystal  pullers  and  furnaces,  as 
follows: 

Note:  3B991  .b.l.c  does  not  control 
diffusion  and  oxidation  furnaces. 

b.l.c.l.  Annealing  or  recrystallizing 
equipment  other  than  constant  temperature 
furnaces  employing  high  rates  of  energy 
transfer  capable  of  processing  wafers  at  a  rate 
exceeding  0.005  m^  per  minute; 

b.l.c.2.  "Stored  program  controlled" 
crystal  pullers  having  any  of  the  following 
characteristics: 

b.l.c.2.a.  Rechargeable  without  replacing 
the  crucible  container; 

b.l.c.2.b.  Capable  of  operation  at  pressures 
above  2.5  x  10*  Pa;  or 

b.l.c.2.c.  Capable  of  pulling  crjrstals  of  a 
diameter  exceeding  100  nun; 

b.l.d.  "Stored  program  controlled" 
equipment  for  epitaxial  growth  having  any  of 
the  following  characteristics: 

b.l. d.l.  Capable  of  producing  a  layer 
thickness  uniformity  across  the  wafer  of 
equal  to  or  better  than  ±3.5%; 

b.l.d.2.  Rotation  of  individual  wafers 
during  processing;  or 

b.l.e.  Molecular  beam  epitaxial  growth 
equipment; 

b.l.f.  "Magnetically  enhanced" 
"sputtering"  equipment  with  specially 
designed  integral  load  locks  capable  of 
transferring  wafers  in  an  isolated  vacuum 
environment; 

b.l.g.  Equipment  specially  designed  for  ion 
implantation,  ion-enhanced  or  photo- 
enhanced  diffusion,  having  any  of  the 
following  characteristics: 
b.l.g.l.  Patterning  capability; 
b.l.g.2.  Accelerating  voltage  for  more  than 
200  keV;  or 

b.l.g.3.  Capable  of  high  energy  oxygen 
implant  into  a  heated  "substrate"; 

b.l.h.  "Stored  program  controlled" 
equipment  for  the  selective  removal  (etching) 
by  means  bf  anisotropic  dry  methods  (e.g., 
plasma),  as  follows: 

b.l.h.l.  Batch  types  having  either  of  the 
following: 

b.l.h.l.a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types;  or 

b.l.h.l.b.  Reactor  operational  (etching) 
pressiue  of  26.66  Pa  or  less; 

b.l.h.2.  Single  wafer  types  having  any  of 
the.  following: 

b.l.h.2.a.  End-point  detection,  other  than 
optical  emission  spectroscopy  types; 

b.l.h.2.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less;  or 
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vacuum 


b.l.h.2.c.  Cassett0fto-ca$sette  and  load 
locks  wafer  handliiki; 

NMes:  1.  "Batch  types"  refers  to  machines 
not  specially  designed  for  production 
processing  of  singly  Wafers.  Such  machines 
can  process  two  or  fpore  wafers 
simultaneously  wid[)  common  process 
parameters,  e.g.,  RP  Jwwer,  temperature,  etch 
gas  species,  flow  rajt^s. 

2.  "Single  wafer  types"  refers  to  machines 
specially  designed  iF^r  production  processing 
of  single  wafers.  These  machines  may  use 
automatic  wafer  handling  techniques  to  load 
a  single  wafer  into  the  equipment  for 
processing.  The  definition  includes 
equipment  that  can  load  and  process  several 
wafers  but  where  tb«  etching  parameters,  e.g., 
RF  power  or  end  p^iat,  can  be  indei>endently 
determined  for  each  individual  wafer. 

b.l.i.  "Oiemical  vapor  deposition"  (CVD) 
equipment,  e.g.,  plasma-enhanced  CVD 
(PECVD)  or  photo-enhanced  CVD,  for 
semiconductor  device  manufecturing,  having 
either  of  the  followjag  capabilities,  for 
deposition  of  oxidefei  nitrides,  metals  or 
polysilicon:  i  > 

b.l.i.l.  "Chemicap  I  vapor  deposition" 
equipment  operating  below  105  Pa;  or 

b.l.i.2.  PECVD  equipment  operating  either 
below  60  Pa  (450  millitorr)  or  having 
automatic  cassette-to-cassette  and  load  lock 
wafer  handling;      1 1 

Note:  3B991.b.l.i|^^oes  not  control  low 
pressure  "chemical|tapor  deposition" 
(LPCVD)  systems  o^  reactive  "sputtering" 
equipment.  1 1 

b.l.j.  Electron  beaib  systems  specially 
designed  or  modified  for  mask  making  or 
semiconductor  device  processing  having  any 
of  the  following  characteristics: 

b.l.j.l.  Electrostatic  beam  deflection; 

b.l.j.2.  Shaped,  non-Gaussian  beam  profile; 

b.l.j.3.  Digital-to-analog  conversion  rate 
exceeding  3  MHz; 

b.l.j.4.  Digital-to-bhalog  conversion 
accuracy  exceeding  12  bit;  or 

b.l.j.5.  Target-to-beam  position  feedback 
control  precision  of  1  micrometer  or  finer; 

Note:  3B991.b.l.j  does  not  control  electron 
beam  deposition  syi^ms  or  general  purpose 
scanning  electron  rq^roscopes. 

b.l.k.  Surface  fin^iing  equipment  for  the 
processing  of  semictakiductor  wafers  as 
follows:  !  ^ 

b.l.k.l.  Specially  designed  equipment  for 
backside  processing  of  wafers  thinner  than 
100  micrometer  and  the  subsequent 
reparation  thereof;  of 

b.l.k.2.  Specially  designed  equipment  for 
achieving  a  surface  rOugihness  of  the  active 
surfece  of  a  processed  wafer  with  a  two- 
sigma  value  of  2  micrometer  or  less,  total 
indicator  reading  (TlR); 

Note:  3B991. b.l.k  does  not  control  single- 
side  lapping  and  polishing  equipment  for 
wafer  surfece  finishing. 

b.1.1.  Interconnection  equipment  which 
includes  common  single  or  multiple  vacuum 
chambers  specially  designed  to  permit  the 
integration  of  any  equipment  controlled  by 
3B991  into  a  complt^  system; 

b.l.m.  "Stored  pn^  ;ram  controlled" 
equipment  using  "1<  a  ers"  for  the  repair  or 
trimming  of  "mono]  i  iiic  integrated  circuits" 
with  either  of  the  fo  owing  characteristics: 


b.l.m.l.  Positioning  accuracy  less  than  ±1 
micrometer;  or 

b.l.m.2.  Spot  size  (kerf  width)  less  than  3 
micrometer. 

b.2.  Masks,  mask  "substrates",  mask- 
making  equipment  and  image  transfer 
equipment  for  the  manufecture  of  devices 
and  components  as  specified  in  the  heading 
of  3B991,  as  follows: 

Note:  The  term  "masks"  refers  to  those 
used  in  electron  beam  lithography,  X-ray 
lithography,  and  ultraviolet  lithography,  as 
well  as  the  usual  ultraviolet  and  visible 
photo-lithography. 

b.2.a.  Finished  masks,  reticles  and  designs 
therefor,  except: 

b.2.a.l.  Finished  masks  or  reticles  for  the 
production  of  unembaigoed  integrated 
circuits;  or 

b.2.a.2.  Masks  or  reticles,  having  both  of 
the  following  characteristics: 

b.2.a.2.a.  Their  design  is  based  on 
geometries  of  2.5  micrometer  or  more;  and 

b.2.a.2.b.  The  design  does  not  include 
special  features  to  alter  the  intended  use  by 
means  of  production  equipment  or 
"software"; 

b.2.b.  Mask  "substrates"  as  follows: 

b.2.b.l.  Hard  surface  (e.g..  chromium, 
silicon,  molybdenum)  coated  "substrates" 
(e.g.,  glass,  quartz,  sapphire)  for  the 
preparation  of  masks  having  dimensions 
exceeding  125  mm  x  125  mm;  or 

b.2.b.2.  "Substrates"  specially  designed  for 
X-ray  masks; 

b.2.c.  Equipment,  other  than  general 
purpose  computers,  specially  designed  for 
computer  aided  design  (CAD)  of 
semiconductor  devices  or  integrated  circuits; 

b.2.d.  Equipment  or  machines,  as  follows, 
for  mask  or  reticle  fabrication: 

b.2.d.l.  Photo-optical  step  and  repeat 
cameras  capable  of  producing  arrays  larger 
than  100  mm  x  100  mm,  or  capable  of 
producing  a  single  exposure  larger  than  6 
mm  x  6  mm  in  the  image  (i.e.,  focal)  plane, 
or  capable  of  producing  line  widths  of  less 
than  2.5  micrometer  in  the  photoresist  on  the 
"substrate"; 

b.2.d.2.  Mask  or  reticle  fabrication 
equipment  using  ion  or  "laser"  beam 
lithography  capable  of  producing  line  widths 
of  less  than  2.5  micrometer;  or 

b.2.d.3.  Equipment  or  holders  for  altering 
masks  or  reticles  or  adding  pellicles  to 
remove  defects; 

Note:  3B991.b.2.d.l  and  b.2.d.2  do  not 
control  mask  fabrication  equipment  using 
photo-optical  methods  which  was  either 
commercially  available  before  the  1st 
January,  1980,  or  has  a  performance  no  better 
than  such  equipment. 

b.2.e.  "Stored  program  controlled" 
equipment  for  the  inspection  of  masks, 
reticles  or  pellicles  with: 

b.2.e.l.  A  resolution  of  0.25  micrometer  or 
finer,  and 

b.2.e.2.  A  precision  of  0.75  micrometer  or 
finer  over  a  distance  in  one  or  two 
coordinates  of  63.5  mm  or  more; 

Note:  3B991.b.2.e  does  not  control  general 
purpose  scaimihg  electron  microscopes 
except  when  specially  designed  and 
instrumented  for  automatic  pattern 
inspection. 


b.2.f.  Align  and  exf)ose  equipment  for 
wafer  production  using  photo-optical 
methods,  including  both  projection  image 
transfer  equipment  and  step  and  repeat 
equipment,  capable  of  performing  any  of  the 
following  functions: 

Note:  3B991.b.2.f  does  not  control  photo- 
optical  contact  and  proximity  mask  align  and 
expose  equipment  or  contact  image  transfer 
equipment. 

b.2.f.l.  Production  of  a  pattern  size  of  less 
than  2.5  micrometen 

b.2.f.2.  Alignment  with  a  precision  finer 
than  ±  0.25  micrometer  (3  sigma);  or 

b.2.f.3.  Machine-to-machine  overlay  no 
better  than  ±  0.3  micrometer; 

b.2.g.  Electron  beam,  ion  beam  or  X-ray 
equipment  for  projection  image  transfer 
capable  of  producing  patterns  less  than  2.5 
micrometer; 

Note:  For  fbcussed,  deflected-beam  systems 
(direct  write  systems),  see  3B991.b.l.j  or  b.lO. 

b.2.h.  Equipment  using  "lasers"  for  direct 
write  on  wafers  capable  of  producing 
patterns  less  than  2.5  micrometer. 

b.3.  Equipment  for  the  assembly  of 
integrated  circuits,  as  follows: 

b.3.a.  "Stored  program  controlled"  die 
bonders  having  all  of  the  following 
characteristics: 

b.3.a.l.  Specially  designed  for  "hybrid 
integrated  circuits"; 

b.3.a.2.  X-Y  stage  positioning  travel 
exceeding  37.5  x  37.5  mm;  and 

b.3.a.3.  Placement  accuracy  in  the  X-Y 
plane  of  finer  than  ±  10  micrometer, 

b.3.b.  "Stored  program  controlled" 
equipment  for  producing  multiple  bonds  in 
a  single  operation  (e.g.,  beam  lead  bonders, 
chip  carrier  bonders,  tape  bonders); 

b.3.c.  Semi-automatic  or  automatic  hot  cap 
sealers,  in  which  the  cap  is  heated  locally  to 
a  higher  temperature  than  the  body  of  the 
package,  sf>ecially  designed  for  ceramic 
microcircuit  packages  controlled  by  3A001 
and  that  have  a  throughput  equal  to  or  more 
than  one  package  per  minute. 

Note:  3B991.b.3  does  not  control  general 
purpose  resistance  typb  spot  welders. 

b.4.  Filters  for  clean  rooms  capable  of 
providing  an  air  environment  of  10  or  less 
particles  of  0.3  micrometer  or  smaller  per 
0.02832  m^  and  filter  materials  therefor: 

3B992    Equipment  not  conuolled  by  3B002 
for  the  Inspection  or  testing  of  electronic 
components  and  materials,  and  specially 
designed  components  and  accessories 
therefor; 

License  Requirements 

Reason  for  Control:  AT 

ControHs) 

AT  applies  to  entire  entry 
License  Exceptions 

LVS:  N/A 
GBS:N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 


Country  Chart 
AT  Column  1 
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Items:  a.  Equipment  specially  designed  for 
the  inspection  or  testing  of  electron  tubes, 
optical  elements  and  specially  designed 
components  therefor  controlled  by  3A001  or 
3Ag91: 

b.  Equipment  specially  designed  for  the 
inspection  or  testing  of  semiconductor 
devices,  integrated  circuits  and  "assemblies", 
as  follows,  and  systems  incorporating  or 
having  the  characteristics  of  such  equipment: 

Note:  3B992.b  also  controls  equipment 
used  or  modified  for  use  in  the  inspection'  or 
testing  of  other  devices,  such  as  imaging 
devices,  electro-optical  devices,  acoustic- 
wave  devices. 

b.l.  "Stored  program  controlled" 
inspection  equipment  for  the  automatic 
detection  of  defects,  errors  or  contaminants 
of  0.6  micrometer  or  less  in  or  on  processed 
wafers,  "substrates",  other  than  printed 
circuit  boards  or  chips,  using  optical  image 
acquisition  techniques  for  pattern 
comparison; 

Note:  3B992.b.l  does  not  control  general 
purpose  scanning  electron  microscopes, 
except  when  specially  designed  and 
instrumented  for  automatic  pattern 
inspection. 

b.2.  Specially  designed  "stored  program 
controlled"  measuring  and  analysis 
equipment,  as  follows: 

b.2. a.  Specially  designed  for  the 
measurement  of  oxygen  or  carbon  content  in 
semiconductor  materials; 

b.2.b.  Equipment  for  line  width 
measurement  with  a  resolution  of  1 
micrometer  or  finer, 

b.2.c.  Specially  designed  flatness 
measurement  instnmients  capable  of 
measuring  deviations  from  flatness  of  10 
micrometer  or  less  with  a  resolution  of  1 
micrometer  or  finer. 

b.3.  "Stored  program  controlled"  wafer 
probing  equipment  having  any  of  the 
following  characteristics: 

b.3. a.  Positioning  accuracy  finer  than  3.5 
micrometer; 

b.3.b.  Capable  of  testing  devices  having 
more  than  68  terminals:  or 

b.3.c.  Capable  of  testing  at  a  frequency 
exceeding  1  GHz; 

b.4.  Test  equipment  as  follows: 

b.4.a.  "Stored  program  controlled" 
equipment  specially  designed  for  testing 
discrete  semiconductor  devices  and 
unencapsulated  dice,  capable  of  testing  at 
frequencies  exceeding  18  GHz; 

Technical  Note:  Discrete  semiconductor 
devices  include  photocells  and  solar  cells. 

b.4.b.  "Stored  program  controlled" 
equipment  specially  designed  for  testing 
integrated  circuits  and  "assemblies"  thereof, 
capable  of  functional  testing: 

b.4.b.l.  At  a  pattern  rate  exceeding  20 
MHz;  or 

b.4.b.2.  At  a  pattern  rate  exceeding  10  MHz 
but  not  exceeding  20  MHz  and  capable  of 
testing  packages  of  more  than  68  terminals; 

Note:  3B992.b.4.b  does  not  control 
equipment  specially  designed  for  testing 
integrated  circuits  not  controlled  by  3A001  or 
3A991. 

Notet:  1.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 


"assemblies"  or  a  class  of  "assemblies"  for 
home  and  entertainment  applications. 
2.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 
electronic  components,  "assemblies"  and 
integrated  circuits  not  controlled  by  3A001  or 
3A991  provided  such  test  equipment  does 
not  incorporate  computing  facilities  with 
"user  accessible  programmability". 

b.4.c-.  Equipment  specially  designed  for 
determining  the  performance  of  focal-plane 
arrays  at  wavelengths  of  mora  than  1,200  nm, 
using  "stored  program  controlled" 
measurements  or  computer  aided  evaluation 
and  having  any  of  the  following 
characteristics: 

b.4.c.l.  Using  scanning  light  spot  diameters 
of  less  than  0.12  nun; 

b.4.c.2.  Designed  for  measiuing 
photosensitive  performance  parameters  and 
for  evaluating  frequency  response, 
modulation  transfer  function,  uniformity  of 
responsivity  or  noise;  or 

b.4.c.3.  Ckesigned  for  evaluating  arrays 
capable  of  creating  images  with  more  than  32 
X  32  line  elements; 

b.5.  Electron  beam  test  systems,  capable  of 
operating  at  or  below  3,000  eV,  for  non- 
contactive  probing  of  powered-up 
semiconductor  devices  having  any  of  the 
following: 

b.5.a.  Stroboscopic  capability  with  either 
beam  blanking  or  detector  strobing; 

b.5.b.  An  electron  spectrometer  for  voltage 
measurements  with  a  resolution  of  less  than 
0.5  V;  or 

b.S.c.  Electrical  tests  fixtures  for 
performance  analysis  of  integrated  circuits; 

Note:  3B992.b.5  does  not  control  scanning 
electron  microscopes,  excd^t  when  specially 
designed  and  instrumented  for  non- 
contactive  probing  of  a  powered-up 
semiconductor  device. 

b.6.  "Stored  program  controlled" 
multifunctional  focused  ion  beam  systems 
specially  designed  for  manufecturing, 
repairing,  physical  layout  analysis  and 
testing  of  masks  or  semiconductor  devices 
and  having  either  of  the  following 
characteristics: 

b.6.a.  Target-to-beam  position  feedback 
control  precision  of  1  micrometer  or  finer,  or 

b.6.b.  Digital-to-analog  conversion 
accuracy  exceeding  12  bit; 

b.7.  Particle  measuring  systems  employing 
"lasers"  designed  for  measuring  particle  size 
and  concentration  in  air  having  both  of  the 
following  characteristics: 

b.7.a.  Capable  of  measuring  particle  sizes 
of  0.2  micrometer  or  less  at  a  flow  rate  of 
0.02832  m*  per  minute  or  more;  and 

b.7.b.  Capable  of  characterizing  Class  10 
clean  air  or  better. 

C.  Materials 

3C001    Hetero-epitaxial  materials 
consisting  of  a  "substrate"  liaving  staclced 
epitaxiaily  grown  multipie  layers  of  any  of 
tfw  following  (see  List  of  Items  Controlled). 
License  Requirements 
Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Colunm  2 


Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  $3000 
GBS;  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  Ill/V  compounds  are 
polycrystalline  or  binary  or  complex 
monocrystalline  products  consisting  of 
elements  of  groups  IIIA  and  VA  of 
Mendeleyev's  periodic  classification  table 
(e.g.,  gallium  arsenide,  gallium-aluminium 
arsenide,  indium  phosphide). 

Items:  a.  Silicon; 

b.  Germanium:  or 

c.  III/V  compounds  of  gallium  or  indium. 

3C002    Resist  material  and  "substrates" 
coated  wWi  controlled  resists. 

License  Requirements 

Reason  for  Control:  nS,  AT 


Country  Chart 

NS  Colunm  2 
AT  Column  1 


ControKs) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  $3000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  Silylation  techniques  are 
defined  as  processes  incorporating 
oxidation  of  the  resist  surface  to  enhance 
performance  for  both  wet  and  dry 
developing. 

Items:  a.  Positive  resists  designed  for 

semiconductor  lithography  specially  adjusted 

(optimized)  for  use  at  wavelengths  below  370 

nm; 

b.  All  resists  designed  for  use  with  electron 
beams  or  ion  beams,  with  a  sensitivity  of  0.01 
^coulomb/mm2  or  better; 

c.  All  resists  designed  for  use  with  X-rays, 
with  a  sensitivity  of  2.5  mj/mm*  or  betten 

d.  All  resists  optimized  for  surface  imaging 
technologies,  including  silylated  resists. 

3C003    Organp-inorganic  compounds,  as 
follows  (see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Colunm  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $3000 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  This  entry  controls  only  * 
compounds  whose  metallic,  partly  metallic 
or  non-metallic  element  is  directly  linked 


License  Ri 

the  EAR  for 
exports  undi 
License  Exc« 


UMl 
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"ujuntry  Chart 
T  Column  1 


'<  ColumQ  2 
'Column  1 


IS  below  370 

with  election 
tivityofO.Ol 


to  carbon  in  the  boanic  part  of  the 

molecule. 
Related  Definition :  N/A 
Items:  a.  Organo-metallic  compounds  of 
aluminium,  gallium  or  indium  having  a 
purity  (metal  basis)  better  than  99.999%; 

b.  Otgano-arsenic.  oigano-antimony  and 
oiganc-phosphorus  compounds  having  a 
purity  (inoi;ganic  elnnent  basis)  better  than 
99.999%. 

3C004    HydrlclM^pho^)horus,araMiieor 
antimony,  having  a  purity  battar  titan 
99.9M%,  avan  dNu|#cl  In  Inart  | 


License  Requinmrata 

Beason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptisi 

LVS: $3000 

GBS:  N/A 

aV:  N/A 

List  of  Items  Contnled 

Unit:  S  value  1 1 

Belated  Controls:  Tras  entry  does  not  control 
hydrides  containing  less  than  20%  molar 
or  more  of  inert  gjases  or  hydrogen. 

Related  Definition:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ^CCN  heading. 

D.  Software 

3O001    ••ScHtmn'*  «paclally  dasignad  for 
tha  "davalopmant"  or  "production"  of 
aqulpmant  controllad  by  3A001.b  to 
3A002.g  or  3B.(axcept  3B991  and  3B992). 

License  Requiremeirts 

i?eason /or  Co/itro/.-ljJS,  AT 


Control(s) 


Country  Chart 
NS  Column  1 


NS  applies  to  "sof 

for  equipment  co 

trolled  by  3A00lJ 

3A001.f.  3A002,  ^|id  3B. 
AT  applies  to  entire  entry      AT  Column  1 

License  Requirenlent  Notes:  See  §  743.1  of 
the  EAR  for  reporti4|  requirements  for 
exports  under  Licetf^  Exceptions.     . 
License  Exceptions  I 

aV:  N/A 

TSR:  Yes  I 

List  of  Items  Controlled 

Unit:  S  value  !  \ 

Related  Controls:  S^i  also  3D101 
Related  Definitions^  N/A 
Items:  The  list  of  iteWis  controlled  is 
contained  in  the  ^CCN  heading. 

30002    "Software''  specially  dasignad  for 
tha  "use"  of  "storej^  program  controllad" 
equipment  controllatl  by  3B  (except  3B991 
and  3B092). 

License  Requiremesis 

Reason  for  Control:  Ws,  AT . . 


Control(s) 
NS  applies  to  entin! 


Country  Chart 
entry      NS  Column  1 


Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 
aV:  N/A 
TSR:  Yes 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3O003   Compular-aldad  daalgn  (CAD) 
aoRNw  aasignaaivr  aanNconauciOr 
davioas  or  Inlagralad  cireuita»  having  any  of 
tha  following  (aaa  List  of  Nama  Controtiad). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Country  Chart 

NS  Column  1 
AT  Column  1 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 

TSR:  Yes 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  This  entry  does  not  control 
"software"  specially  designed  for 
schematic  entry,  logic  simulation,  placing 
and  routing,  layout  verification  or  pattern 
generation  tape. 

Related  Definitions:  (1)  Libraries,  design 
attributes  or  associated  data  for  the  design 
of  semiconductor  devices  or  integrated 
circuits  are  considered  as  "technology".  (2) 
A  lithographic  processing  simulator  is  a 
"software"  package  used  in  the  design 
phase  to  deHne  the  sequence  of 
lithographic,  etching  and  deposition  steps 
for  translating  masking  patterns  into 
specific  topographical  {>attems  in 
conductors,  dielectrics  or  semiconductor 
material. 

Items:  a.  Design  rules  or  circuit  verification 

rules; 

b.  Simulation  of  the  physically  laid  out 
circuits;  or 

c.  Lithographic  processing  simulators  for 
design. 

3D101    "Software"  specially  designed  for 
the  "use"  of  equipment  controllad  by 
3A101.b. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Contrails)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


3O102    "Software"  spacMlydaalgnad  for 
tha  "davalopmanf' or  "production"  of 
aqulpmant  controNad  by  3A001  Al.a  or 
3A101. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Colmnn  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

CIV:N/A 

TSR:  N/A 

List  of  Items  CentroUed 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3OM0    "Software"  specially  daaignad  for 
tha  "davalopmant",  "production",  or  "uaa" 
of  Itama  controllad  by  3A9eo  and  3A9ei. 

License  Requirements 
Reason  for  Control:  CC,  AT 

Control(s)  Country  Chart 

OC  applies  to  entire  entry      CC  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Excqttions 

CIV:N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

30991    "Software"  specially  dasignad  for 
tha  "davalopmant",  "production",  or  "uaa" 
of  electronic  devices  or  components 
controlled  by  3A991 ,  general  purpose 
electronic  equipment  controllad  by  3A992, 
or  manufacturing  and  test  equipment 
controllad  by  3B991  and  3B992. 

License  Requirements 

Reason  for  Control:  AT 


Contrdl(s) 


Country  Chart 


AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
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E.  Technology 

3E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of 
equipment  or  materials  controlled  by  3A 
(except  3A292. 3A980,  3A981, 3A991  or 
3A992).  3B  (except  3B991  and  3B992)  or  3C. 

License  Requirements 

Reason  for  Control:  NS.  MT,  NP.  AT 


Control(s) 


Country  Chart 
NS  Column  1 


NS  applies  to  "tech- 
nology" for  items  con- 
^    trolled  by  3A001, 

3A0O2.  3B001  and 

3B002  or  3C001  to 

3C004. 
MT  applies  to  "tech-  MT  Column  1 

nology"  for  equipment 

controlled  by  3A001  or 

3A101  for  MT  reasons.  ' 

NP  applies  to  "tech-  NP  Column  1 

nology"  for  equipment 

controlled  by  3A201, 

3A225  to  3A233  for  NP 

reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

CIV:  N/A 

TSR:  Yes.  except  N/A  for  MT 

List  of  Items  Controlled 

Unit:  N/A 

Belated  Controls:  (1)  See  also  3El01.and 
3E201.  (2)  3E001  does  not  control 
"technology"  for  the  "development"  or 
"production"  of:  (a)  Microwave  transistors 
operating  at  firequencies  below  31  GHz;  (b) 
Integrated  circuits  controlled  by  3A001.a.3 
to  a.l2,  having  all  of  the  following:  1. 
Using  "technology"  of  one  micrometer  or 
more,  AND  2.  Not  incorporating  multi- 
layer structures.  (3)  The  term  multi-layer 
structures  in  this  entry  does  not  include 
devices  incorporating  a  maximum  of  two 
metal  layers  and  two  polysilicon  layers. 

Related  Definition:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3E002    Ottwr  "technology"  for  the 
"devetopmenf  or  "production"  of  items 
described  in  the  List  of  Items  Controlled. 

License  Requirements 

Reason  for  Control:  NS,  AT 


Controls) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

CIV:  N/A 
TSR:  Yes 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

hems:  a.  Vacuum  microelectronic  devices; 


b.  Hetero- structure  semiconductor  devices 
such  as  high  electron  mobility  transistors 
(HEMT),  hetero-bipolar  transistors  (HBT), 
quantum  well  and  super  lattice  devices; 

c.  "Superconductive"  electronic  devices; 

d.  Substrates  of  films  of  diamond  for 
electronic  components. 

3E101    'Technology"  according  to  the 
General  Technology  Note  for  the  "use"  of 
equipment  or  "software"  controlled  by 
3A00l3.1.a.or3A101. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3E102    "Technology"  according  to  the 
General  Technology  Note  for  ttie 
"devetopmenf  of  "software"  controlled  by 
3D101. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Colunm  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3E201    "Technology"  according  to  the 
General  Technology  Note  for  the  "use"  of 
equipment  controlled  by  3A201, 3A22S  to 
3A233. 

License  Requirements 

Reason  for  Control:  NP,  AT 


ContTol(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entiy     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


3E292    "Technology"  sccording  to  the 
General  Technology  Note  f^  the 
"development",  "production",  or  "use"  of 
equipment  controlled  by  3A292. 

License  Requirements 

Reason  for  Control:  NP,  AT    — 


Country  Chart 

NP  Column  2 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A  • 

TSR:  N/A 

List  of  Items  Controlled  * 

Unit  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3E980    "Technology"  specially  designed 
for  "development",  "production",  or  "use" 
of  items  controlled  by  3A980  and  3A981. 

License  Requirements 

Reason  for  Control:  CC,  AT 


Country  Chart 

CC  Column  1 
AT  Column  1 


Control(s) 

CC  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit  N/A 

Related  Controls:  W A    - 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

3E991    'Technology"  for  the 
"development",  "production",  or  "use"  of 
electronic  devices  or  components 
controlled  by  3A991.  general  purpose 
electronic  equipment  con^olled  by  3A992, 
or  manufacturing  and  test  equipment 
controlled  by  38991  or  38992. 

License  Requirements 

Redson  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

EAR99    Items  subject  to  the  EAR  that  are 
not  elsewtiere  specified  in  this  CCL 
Category  or  in  any  other  category  in  the 
CCL  are  designated  by  the  number  EAR99. 

Category  4 — Computers 

Note  1:  Computers,  related  equipment  and 
"software"  performing  telecommunications 


4A001  Elec 
equipment,  t 
and  specially 
therefor. 


UMl 
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or  "local  area  network"  functions  must  also 
be  evaluated  against  the  performance 
characteristics  of  Cat^ry  5,  Part  1 
(Telecommunicatiop$]. 

N.B.  1:  Control  uifits  that  directly 
interconnect  the  buses  or  channels  of  central 
processing  units,  "main  storage"  or  disk 
controllers  are  not  regarded  as 
telecommunications  equipment  described  in 
Category  S.  Part  1  (Telecommunications). 

N.B.  .2:  For  the  control  status  of  "software" 
specially  designed  for  packet  switching,  see 
EOCN  5D001  (Teleoommunications). 

Note  2:  Computers,  related  equipment  and 
"software"  performing  cryptographic, 
cryptoanalytic,  certl^able  multi-level 
security  or  certifiable  user  isolation 
functions,  or  that  limit  electromagnetic 
compatibility  (EMC),  must  also  be  evaluated 
against  the  performance  characteristics  in 
Category  5,  Part  2  ("Information  Security"). 

A.  Systems,  Equipment  and  Components 

4A001    Electronic  computers  and  related 
equipment,  and  "electronic  assemblies" 
and  specially  deslMied  components 
ttierefor. 

License  Requireine|4s 

Reason  for  Controli  NS.  MT,  AT.  NP,  XP 


Control(s) 


}ment  and 
nications 


Country  Chart 


NS  applies  to  entiijsl  entry      NSColunm2 
MT  applies  to  item  a  in  MT  Column  1 

4A001.a  when  the  pa- 
rameters in  4A101  are 
met  or  exceeded,  ^ 
AT  applies  to  entiOa  entry      AT  Column  1 

NP  applies  to  electronic  computers  with  a 
CTP  greater  than  2,bfao  Mtops,  unless  a 
License  Exception  is  available.  See  §  742.3(b) 
of  the  EAR  for  information  on  applicable 
licensing  review  policies. 

XP  applies  to  electronic  computers  with  a 
CTP  greater  than  2jaOO  Mtops,  unless  a 
License  Exception  (^  available.  XP  controls 
vary  according  to  dastination  and  end-user 
and  end-use.  See  §bi42.12  of  the  EAR  for 
additional  informaiibn. 

License  Requirea^t  Notes:  See  §  743.1  of 
the  EAR  for  reportik^  requirements  for 
exports  under  Licejise  Exceptions. 

License  Exceptions 

LVS:  $5000  for  4A00l.a;  N/A  for  MT  and 
4A001.b  i  1 

GBS:  N/A 

aV:  N/A  II 

List  of  Items  Contrdtled 

Unit:  Equipment  in  number,  parts  and 
accessories  in  S  Value 

Related  Controls:  ^  also  4A101  and  4A994. 
Equipment  desired  or  rated  for  transient 
ionizing  radiation  is  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  Trade  Controls. 
(See  22  CFR  part  121.)  See  also  4A101. 

Related  DefinitionsiFoT  the  purposes  of 
integrated  circuity  in  4A001.a.2,  5  x  103 
Gy(Si)  =  5  X  105  JRads  (Si);  5  x  106  Gy  (Si)/ 
s  =  5xl08Rads|(^i)/s. 

Items:  a.  Specially  designed  to  have  either  of 

the  following  characteristics: 


a.l.  Rated  for  operation  at  an  ambient 
temperature  below  228  K  ( -  45  "C)  or  above 
358  K  (85  "C); 

Note:  4A001.a.l.  does  not  apply  to 
computers  specially  designed  for  civil 
automobile  or  railway  train  applications. 

a.  2.  Radiation  hardened  to  exceed  any  of 
the  following  specifications: 

a.2.a.  A  total  dose  of  5  x  103  Gy  (Si);  or 
a.2.b.  A  dose  rate  upset  of  5  x  10"  Gy  (Si)/ 

s; 
a.2.c.  Single  Event  Upset  of  1  x  10  "^  Error/ 

bit/day; 

b.  Having  characteristics  or  performing 
functions  exceeding  the  limits  in  Category  5, 
Part  2  ("Information  Security"). 

4A002    "Hybrid  computers"  and 
"electronic  assemblies"  and  specially 
designed  components  therefor. 

License  Requirements 

Reason  for  Control:  NS.  MT,  AT.  NP,  XP 


Control(s) 


Country  Chart 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
MT  applies  to  hybrid  MT  Column  1 

computers  combined 
with  specially  designed 
"software",  for  model- 
ing, simulation,  or  de- 
sign integration  of  com- 
plete rocket  systems  and 
unmanned  air  vehicle 
systems  that  are  usable 
in  systems  controlled 
for  MT  reasons. 
AT  applies  to  entire  entry      AT  Colunm  1 

NP  applies  to  hybrid  computers  with  a  CTP 
greater  than  2,000  Mtops,  unless  a  License 
Exception  is  available.  See  §  742.3(b)  of  the 
EAR  for  information  on  applicable  licensing 
review  policies.  

XP  applies  to  hybrid  computers  with  a  CTP 
greater  than  2,000  Mtops,  unless  a  License 
Exception  is  available.  XP  controls  vary 
according  to  destination  and  end-user  and 
end-use.  See  §  742.12  of  the  EAR  for 
additional  information. 
License  Exceptions 
LVS:  $5000;  N/A  for  MT 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  $  value 
Related  Controls:  See  also  4A102  and  4A994 
Related  Definitions:  N/A 
Items:  a.  Containing  "digital  computers" 
controlled  by  4A003; 

b.  Containing  analog-to-digital  converters 
having  all  of  the  following  characteristics: 

b.l.  32  channels  or  more;  and 

b.2.  A  resolution  of  14  bits  (plus  sign  bit) 
or  more  with  a  conversion  rate  of  200,000 
conversions/s  or  more. 

4A003    "Digital  computers",  "electronic 
assemblies",  and  related  equipment 
therefor,  and  specially  designed 
components  therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT.  CC.  AT.  NP.  XP 


NS  applies  to  4A003.b  NS  Column  1 

and  .c. 

NS  applies  to  4A003.a,  d,      NS  Column  2 
.e,  .f,  and  .g. 

MT  applies  to  digital  com-     MT  Column  1 
puters  used  as  ancillary 
equipment  for  test  fa- 
cilities and  equipment 
that  are  controlled  by 
9B005  or  9B006. 

CC  applies  to  digital  com-     OC  Column  1 
puters  for  computerized 
finger-print  equipment. 

AT  applies  to  entire  entry      AT  Column  1 
(refer  to  4A994  for  con- 
trols on  digital  comput- 
ers with  a  CTP  ^  6  but  < 
to  2,000  Mtops). 

NP  applies  to  digital  computers  with  a  CTP 
greater  than  2.000  Mtops,  unless  a  License 
Exception  is  available.  See  §  742.3(b)  of  the 
EAR  for  information  on  applicable  licensing 
review  policies. 

XP  applies  to  digital  computers  with  a  CTP 
greater  than  2.000  Mtops.  unless  a  License 
Exception  is  available.  XP  controls  vary 
according  to  destination  and  end-user  and 
end-use.  See  §  742.1 2  of  the  EAR  for 
additional  information. 

Note:  For  all  destinations,  except  Cuba. 
Iran,  Iraq.  Libya,  North  Korea.  Sudan,  and 
Syria,  no  license  is  required  (NLR)  for 
computers  with  a  CTP  of  2.000  Mtops,  and 
for  assemblies  described  in  4A003.C  that  are 
not  capable  of  exceeding  a  CTP  of  2,000 
Mtops  in  aggregation.  Computers  controlled 
in  this  entry  for  MT  reasons  are  not  eligible 
for  NLR. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $5000:  N/A  for  MT  and  "digital" 
computers  controlled  by  4A003.b  and 
having  a  CTP  exceeding  10,000  MTOPS;  or 
"electronic  assemblies"  controlled  by 
4  A003.C  and  capable  of  enhancing 
performance  by  aggregation  of  "computing 
elements"  so  that  the  CTP  of  the 
aggregation  exceeds  10,000  MTOPS. 
GBS:  Yes,  for  4A003.d,  .e.  .f.  and  .g  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a  system. 
CTP:  Yes,  for  computers  controlled  by 
4A003.a,  .b  and  .c,  to  the  exclusion  of  other 
technical  parameters,  with  the  exception  of 
parameters  specified  as  controlled  for 
Missile  Technology  (MT)  concerns  and 
4A003.e  (equipment  performing  analog-to- 
digital  or  digital-to-analog  conversions 
exceeding  the  limits  of  3A001.a.5.a).  See 
§740.7  of  the  EAR. 
aV:  Yes.  for  4A003.d  (having  a  3-D  vector 
rate  less  that  10  M  vectors/sec),  .e.  .f  and 

•g- 
List  of  Items  Controlled 

Unit:  Equipment  in  number:  paris  and 

accessories  in  $  value 
Related  Controls:  See  also  4A994 
Related  Definitions:  N/A 
Items: 

Note  1: 4A003  includes  the  following: 
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a.  Vector  processors; 

b.  Array  processors; 

c.  Digital  signal  processors; 

d.  Logic  processors; 

e.  Equipment  designed  for  "image 
enhancement"; 

f.  Equipment  designed  for  "signal 
processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  and  related  equipment  described 
in  4A003  is  determined  by  the  control  status 
of  other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems; 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  oi  "signal 
processing"  or  "image  enhancement" 
equipment  specially  designed  for  other 
equipment  with  functions  limited  to  those 
required  for  the  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment  even  if  it  exceeds  the  "principal 
element"  criterion. 

N.B.  2:  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  Category 
5,  Part  1  (Teleconununications). 

c.  The  "technology"  for  the  "digital 
computers"  and  related  equipment  is 
determined  by  4E. 

a.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A003.a.,  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance"  if  they  utilize  any  of  the 
following: 

1.  Error  detection  or  correction  algorithms 
in  "main  storage"; 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 

3.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning;  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 

b.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  2.000  million  theoretical 
operations  per  second  (Mtops); 

c.  "Electronic  assemblies"  specially 
designed  or  modified  to  be  capable  of 
enhancing  performance  by  aggregation  of 
"computing  elements"  ("CEs")  so  that  the 
"CTP"  of  the  aggregation  exceeds  the  limit  in 
4A0O3.b.; 

Note  1:  4A003.C  applies  only  to  "electronic 
assemblies"  and  programmable 
interconnections  not  exceeding  the  limit  in 
4A003.b.  when  shipped  as  unintegrated 
"electronic  assemblies".  It  does  not  apply  to 


"electronic  assemblies"  inherently  limited  by 
nature  of  their  design  for  use  as  related 
equipment  controlled  by  4A003.d,  4A003.e 
or  4A003.f 

Note  2: 4A003.C  does  not  control 
"electronic  assemblies"  specially  designed 
for  a  product  or  family  of  products  whose 
maximum  configuration  does  not  exceed  the 
limit  of  4A0O3.b. 

d.  Graphics  accelerators  and  graphics 
coprocessors  exceeding  a  "three  dimensional 
Vector  Rate"  of  3,000,000; 

e.  Equipment  performing  analog-to-digital 
conversions  exceeding  the  limits  in 
3A001.a.5; 

f  Equipment  containing  "terminal 
interface  equipment"  exceeding  the  limits  in 
5A001.b.3; 

Note:  For  the  purposes  of  4A003.f, 
"terminal  interface  equipment"  includes 
"local  area  network"  interfaces  and  other 
communications  interfaces.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

g.  Equipment  specially  designed  to  provide 
external  infferconnection  of  "digital 
computers"  or  associated  equipment  that 
allows  communications  at  data  rates 
exceeding  80  Mbyte/s. 

Note:  4A003.g  does  not  control  internal 
interconnection  equipment  (e.g.,  backplanes, 
buses)  or  passive  interconnection  equipment. 

4A004    Computers,  as  follows  (see  List  of 
Items  Controlled)  and  specially  designed 
related  equipment,  "electronic  assemblies" 
and  components  therefor. 


License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 
LVS:  $5000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Belated  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  "Systolic  array  computers"; 

b.  "Neural  computers"; 

c.  "Optical  computers". 

4A101    Analog  computers,  "digital 
computers"  or  digital  differential  analyzers, 
other  than  those  controlled  by  4A001 
designed  or  modified  for  use  in  "missiles", 
having  any  of  the  following  (see  Ust  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 


Country  Chart 

MT  Column  1 
AT  Column  1 


aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Rated  for  continuous  operation  at 

temperatures  from  below  228  K  (-45''C)  to 

above  328  K  (+55°  C);  or 

b.  Designed  as  niggedized  or  "radiation 
hardened". 

4A102    "Hybrid  computers"  specially 
designed  for  modelling,  simulation  or 
design  integration  of  "missiles".  (These 
items  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Depar«nent  of  State. 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

4A980    Computers  for  fingerprint 
equipment,  n.e.s. 

License  Requirements 

Reason  for  Control:  CC,  AT 


Country  Chart 

CC  Column  1 
AT  Gciimm  1 


Contnl(s) 

CC  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions  > 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

4A994    Computers,  "electronic 
assemblies",  and  related  equipment  not 
controlled  by  4A001, 4A002,  or  4A003,  and 
specially  designed  components  therefor. 
License  Requirements 
Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Electronic  computers  and  related 
equipment,  and  "electronic  assemblies"  and 
specially  designed  components  therefor, 
rated  for  operation  at  an  ambient  temperature 
above  343  K  (70"  C); 

b.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
("CTP")  equal  to  or  greater  than  6  million 
theoretical  operations  per  second  (Mtops); 

c.  "Assemblies"  not  controlled  by  4A003 
that  are  specially  designed  or  modified  to 
enhance  performance  by  aggregation  of 
"computing  elements"  ("Ces"),  as  follows: 

c.l.  Designed  to  be  capable  of  aggregation 
in  configurations  of  16  or  more  "computing 
elements"  ("Ces");  or 


C.2.  Having  i 
on  all  channel 
associated  pro 
Bytes/s; 
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the  limits  in  4. 
unintegrated  " 
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inherently  lim 
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C.2.  Having  a  sum  ti  maximum  data  rates 
on  all  channels  available  for  connection  to 
associated  processor!  exceeding  40  million 
Bytes/s;  1 1 

Note  1: 4A994.C  applies  only  to  "electronic 
assemblies"  and  programmable 
interconnections  with  a  "CTP"  not  exceeding 
the  limits  in  4A994.b.when  shipped  as 
unintegrated  "electroliic  assemblies".  It  does 
not  apply  to  "electronic  assemblies" 
inherently  limited  by  nature  of  their  design 
for  use  as  related  equipment  controlled  by 
4A994. 

Note  2: 4A994.C  do^  not  control  any 
"electronic  assembly"  specially  designed  for 
a  product  or  family  q{  products  whose 
maximum  configuration  does  not  exceed  the 
limits  of  4A994.b. 

d.  Disk  drives  and  splid  state  storage 
equipment:  1 1 

d.l.  Magnetic,  erasable  optical  or  magneto- 
optical  disk  drives  With  a  "maximum  bit 
transfer  rate"  exceeding  25  million  bit/s; 

d.2.  Solid  state  stonge  equipment,  other 
than  "main  storage"  (also  known  as  solid 
state  disks  or  RAM  disks),  with  a  "maximum 
bit  transfer  rate"  exceeding  36  million  bit/s: 

e.  Input/output  control  units  designed  for 
use  with  equipment  controlled  by  4A994.d; 

f.  Equipment  for  "signal  processing"  or 
"image  enhancement",  not  controlled  by 
4A003,  having  a  "composite  theoretical 
performance"  ("CTF'|)  exceeding  8.5  million 
theoretical  operations  per  second  (Mtops); 

g.  Graphics  accelerators  or  graphics 
coprocessors,  not  controlled  by  4A003,  that 
exceeds  a  "3-D  vector  rate"  of  400,000  or.  if 
supported  by  2-D  vectors  only,  a  "2-D  vector 
rate"  of  600,000; 

Note:  The  provisiabs  of  4A994.g  do  not 
apply  to  work  statioa^  designed  for  and 
limited  to: 

a.  Graphic  arts  (e.g.;  printing,  publishing); 
and  I 

b.  The  display  of  tyfo-dimensional  vectors, 
h.  Color  displays  0ii  monitors  having  more 

than  120  resolvable  elements  per  cm  in  the 
direction  of  the  maximum  pixel  density; 

Note  1: 4A994.h<lbes  not  control  displays 
or  monitors  not  specially  designed  for 
electronic  computer^J 

Note  2:  Displays  specially  designed  for  air 
traffic  control  (ATC)  systems  are  treated  as 
specially  designed  cotnponents  for  ATC 
systems  under  Categpry  6. 

i.  Equipment  contt^ing  "terminal 
interface  equipment'' jexceeding  the  limits  in 
5A991. 

Note:  For  the  purposes  of  4A994.i, 
"terminal  interface  equipment"  includes    i 
"local  area  network"  Interfoces,  modems  and 
other  communicatiohs  interfaces.  "Local  area 
network"  interfeces  ^e  evaluated  as 
"network  access  controllers". 


ContToI(s) 


Country  Chart 


ControHs) 


Country  Chart 


B.  Test,  Inspection 
Equipment 


1 


id  Production 


4B994  Equipment  for  tli«  "development" 
and  "production"  of  magnetic  and  optical 
atorage  equipment 

License  Requiremeqt  i 

Reason  for  Control:  i  \  T 


AT  applies  to  entire  entry     AT  Colimm  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Belated  Controls:  This  entry  does  not  control 

general-purpose  sputtering  equipment. 
Related  Definition:  N/A 
Items:  a.  Equipment  specially  designed  for 
the  application  of  magnetic  coating  to 
controlled  non-flexible  (rigid)  magnetic  or 
magneto-optical  media; 

b.  "Stored  program  controlled"  equipment 
specially  designed  for  monitoring,  grading, 
exercising  or  testing  controlled  rigid 
magnetic  media: 

c.  Equipment  specially  designed  for  the 
"production"  or  alignment  of  heads  or  head/ 
disk  assemblies  for  controlled  rigid  magnetic 
and  magneto-optical  storage,  and  electro- 
mechanical or  optical  components  therefor. 

C.  Materials 

4C994    Materiala  apecially  formuiatad  for 
and  required  for  ttte  fabrication  of  liaad/dialc 
aaaembliea  for  controlled  magnetic  and 
magneto-opticai  tiard  diaic  drive*. 

License  Requirements 

Reason  for  Control:  AT 


ControHs) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  W A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

D.  Software 

Note:  The  control  status  of  "software"  for 
the  "development",  "production",  or  "use" 
of  equipment  described  in  other  Categories  is 
dealt  with  in  the  appropriate  Category.  The 
control  status  of  "software"  for  equipment 
described  in  this  Category  is  dealt  with 
herein. 

4D001    "Software"  apecially  designed  or 
modified  for  tlw  "developmenf ', 
"production"  or  "uae"  of  equlpnMnt  or 
"aoftvrare"  controlled  by  4A001  to  4A004.  or 
40  (except  40993  or  40994). 

License  Requirements 

Reason  for  Control:  NS,  MT.  CC,  AT,  NP.  XP 


ControHs) 

NS  applies  to  "software" 
for  equipment  con- 
trolled by  4A001  to 
4A004,  4D001  to  4D003. 


Country  Chart 
NS  Column  1 


MT  applies  to  "software"      MT  Column  1 
for  equipment  con- 
trolled by  4A001  to 
4A003  for  MT  reasons. 

GC  applies  to  "software"       CC  Column  1 
for  equipment  con- 
trolled by  4A003  for  CC 
reasons. 

AT  applies  to  «itire  entry      AT  Colimm  1 

NP  applies  to  "software"  for  computers 
with  a  CTP  greater  than  2,000  Mtops,  unless 
a  License  Exception  is  available.  See 
S  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  "software"  for  computers 
with  a  CTP  greater  than  2,000  Mtops.  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

License  Requirement  Notes:  See  $  743.1  of 
the  EAR  for  reporting  requirements  ior 
exports  under  License  Exceptions. 
License  Exceptions 
aV:  N/A 

TSR:  Yes,  except  N/A  for  MT  and  for 
"software"  for  equipment  or  "software" 
requiring  a  license  and  except  for 
"software"  specially  designed  for  the 
"development",  or  "production"  of 
equipment  controlled  as  follows,  for 
exports  and  reexports  to  destinations 
outside  of  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Germany, 
Greece,  belaud,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden,  or 
the  United  IGngdom:  (a)  "Digital" 
computers  controlled  by  4A003.b  and 
having  a  CTP  exceeding  10.000  MTOPS;  or 
(b)  "Electronic  assemblies"  controlled  by 
4A003.C  and  capable  of  enhancing 
performance  by  aggregation  of  "computing 
elements"  so  that  the  CTP  of  the 
aggregation  exceeds  10.000  MTOPS. 
List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

4O002   "Softvrare"  apecially  deaigned  or 
modified  to  aupport  "technology" 
controlled  by  4E  (except  4E980, 4E992,  and 
4E993). 

License  Requirements 

fleoson /or  Contro/:  NS.  MT.  AT.  NP,  XP 

ControHs)  Country  Chart 

NS  applies  to  entire  entry      NS  Colunm  1 
MT  applies  to  "software"      MT  Column  1 
fpr  equipment  con- 
trolled by  4E  for  MT 
reasons. 
AT  applies  to  entire  entry      AT  Column  1 

NP  applies  to  "software"  for  computers 
with  a  CTP  greater  than  2,000  Mtops,  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  ftolicies. 

XP  applies  to  "software"  for  computers 
with  a  CTP  greater  than  2,000  Mtops.  unless 
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a  License  Exception  is  available.  See 

§  742.3(b)  of  the  EAR  for  informaUon  on 

applicable  licensing  review  policies. 

Licmse  Exceptions 

aV:  N/A 

TSR:  Yes,  except  N/A  for  MT  and  for 
"software"  specifically  designed  or  • 
modified  to  support  "technology"  for 
computers  requiring  a  license. 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

4O003    Specific  "software",  as  follows  (: 
Ust  of  Items  Controlled). 

license  Requirements 

Reason  for  Control:  NS.  AT 


^     Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
AT  Column  1 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exception. 

License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  4D003.C 

List  of  Items  Ccmtrolled 

Unit:  $  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Operating  system  "software", 

"software"  development  tools  and  compilers 

specially  designed  for  "multi-data-stream 

processing"  equipment,  in  "source  code"; 

b.  "Expert  systems"  or  "software"  for 
"expert  system"  inference  engines  providing 
both: 

b.l.  Time  dependent  rules;  and 
b.2.  Primitives  to  handle  the  time 
characteristics  of  the  rules  and  the  facts: 

c.  "Software"  having  characteristics  or 
performing  functions  exceeding  the  limits  in 
Category  5,  Part  2  ("Information  Security"); 

d.  Operating  systems  specially  designed  for 
"real  time  processing"  equipment  that 
guarantees  a  "global  interrupt  latency  time" 
of  less  than  20  (is. 

4O102    "Software"  specially  designed  or 
modified  for  tfie  "development", 
"production"  or  "use"  of  equipment 
controlled  by  4A101. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Contrails) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


Country  Chart 

MT  Column  1 
AT  Column  1 


4O980    "Software"  specially  designed  for 
the  "development",  "production",  or  "use" 
of  items  controlled  by  4A980. 

License  Requirements 

Reason  for  Control:  CC,  AT 


Country  Chart 

CC  Column  1 
AT  Column  1 


Control(s) 

CC  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 

■    contained  in  the  ECCN  heading. 

4D993    "Program"  proof  and  validation 
"software",  "software"  allowing  the 
automatic  generation  of  "source  codes", 
and  operating  system  "software"  not 
controlled  by  4D003  that  are  specially 
designed  for  real  time  processing 
equipment 

License  Requirements 

Reason  for  Control:  AT 

\ 
Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  "Program"  proof  and  validation 

"software"  using  mathematical  and 

analytical  techniques  and  designed  or 

modified  for  "programs"  haviitg  more  than 

500,000  "source  code"  instructions; 

b.  "Software"  allowing  the  automatic 
generation  of  "source  codes"  from  data 
acquired  on  line  from  external  sensors 
described  in  the  Commerce  Control  List; 

c.  Operating  system  "software"  not 
controlled  by  4D003  that  are  specially 
designed  for  "real  time  processing" 
equipment  that  guarantees  a  "global  interrupt 
latency  time"  of  less  than  30  microseconds. 

4D994    "Software"  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  4A994, 4B994  and  materials 
controlled  by  4C994. 

License  Requirements 

Reason  for  Control:  AT 


Contrails) 

AT  applies  to  entire  entry 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 


Country  Chart 
AT  Column  1 


Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

E.  Technology 

4E001    "Technology"  according  to  the 
General  Technology  Note,  for  the 
"developmenf,  "production"  or  "use"  of 
equipment  or  "software"  controlled  by  4A 
or  40  (except  4A980, 4A993  or  4A994). 
License  Requirements 
Reason  for  Control:  NS,  MT,  CC.  AT,  NP.  XP 


Contrails) 


Country  Chart 
NS  Column  1 


MT  Column  1 


CC  Column  1 


NS  applies  to  "tech- 
nology" for  equipment 
controlled  by  4A001  to 
4A004,  4D001  to  4D0G3. 

MT  appliies  to  "tech- 
nology" for  items  con- 
trolled by  4A001  to 
4A003.  4A101,  4D001, 
4D102  or  4D002  for  MT 
reasons. 

CC  applies  to  "tech- 
nology" for  equipment 
controlled  by  4A003  for 
CC  reasons. 

AT  applies  to  entire  entry     AT  Column  1 

NP  applies  to  "technology"  for  computers 
with  a  CTP  greater  than  2,000  Mtops,  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  "technology"  for  computers 
with  a  CTP  greater  than  2.000  Mtops,  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
aV:  N/A 

TSR:  Yes  for  "technology"  directly  related  for 
hardware  under  a  License  Exception.  N/A 
for  MT  and  for  "technology"  for  the 
"development"  or  "production"  of 
equipment  or  "software"  for  export  and 
reexport  to  destinations  outside  of  Austria, 
Belgium,  Canada,  Denmark,  Finland. 
France,  Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal. 
Spain,  Sweden,  or  the  United  Kingdom  of 
"technology"  for:  (a)  "Digital"  computers 
controlled  by  4A003.b  and  having  a  CTP 
exceeding  10.000  MTOPS:  or  (b) 
"Electronic  assemblies"  controlled  by 
4A003.C  and  capable  of  enhancing 
performance  by  aggregation  of  "computing 
elements"  so  that  the  CTP  of  the 
aggregation  exceeds  10,000  MTOPS. 
List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

4E980    "Technology"  for  the 
"development",  "production",  or  "use"  of 
items  controlled  by  4A980. 

License  Requirements 


UMl 


:.  AT.  NP.  XP 
lountry  Chart 
5  Column  1 

T  Column  1 


I  Column  1 


r  Column  1 
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Reason  for  Control. 
Control(s) 


pC,  AT  Reason  for  Control:  AT 

Country  Chart  Control(s)  Country  Chart 


JOS, 

itri 


CC  applies  to  entirei  entry      CC  Column  1 
AT  applies  to  entina  entiy     AT  Column  1 

License  Exception^ 

aV:  N/A 
TSR:  N/A 
List  of  Items  Contrilled 

Unit:  N/A  J 

Related  Controls:  tifjA 
Related  Definition^  iN/A 
Items:  The  list  of  it0|ns  controlled  is 
contained  in  the  ^CN  heading. 

4E992    "Technolci9y"forth« 
"developmenf ',  "ploduction",  or  "use"  of 
equipment  controljed  by  4AM4  end  4B994. 
msterisis  controlleq  by  4C994,  or 
"softwsre"  controlled  by  4DM3  or  4D994. 

License  Requiremeilts 

Reason  for  Control:  AT 


Control(s) 


AT  applies  to  entiile 
License  Exceptiont 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 
Related  Controls: 
Related  Definition^ 
Items:  The  list  of  i 
contained  in  the 


Country  Chart 
entry     AT  Column  1 


!  also  4E994 

J/A 

IS  controlled  is 

DCN  heading. 


4E993    Other  "Technology"  for  the 
"development"  or  "production"  of  grsphics 
accelerstors  or  equipment  designed  for 
"multi-data-stresm  processing"  end 
"technology"  "required"  for  the 
"development'  or  "production"  of 
msgnetic  herd  disk  drives. 

License  Requirements 


AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  "Technology"  for  the 

"development"  or  "production"  of  graphics 

accelerators; 

b.  "Technology",  for  the  "development"  or 
"production"  of  equipment  designed  for 
"multi-data-stream  processing"; 

c.  "Technology",  "required"  for  the 
"development"  or  "production"  of  magnetic 
hard  disk  drives  with  a  "maximum  bit 
transfer  rate"  ("MBTR")  exceeding  11 
Mbit^. 

EAR99    Items  subject  to  the  EAR  thst  ere 
not  elsewtwre  specified  in  this  CCL 
Cstegory  or  in  sny  other  cstegory  in  the 
CCL  ere  designsted  by  ttie  number  EAR99. 

Technical  Note:  "COMPOSITE 
THEORETICAL  PERFORMANCE"  ("CTP"). 

Abbreviations  used  in  this  Technical  Note    ■ 

"CE"    "computing  element"  (typically  an 

arithmetic  logical  unit) 
FP    floating  point 
XP    fixed  point 
t    execution  time 
XOR    exclusive  OR 
CPU    central  processing  unit 
TP    theoretical  performance  (of  a  single 

"CE") 
"CTP"    "composite  theoretical 

performance"  (multiple  "CEs") 
R    effective  calculating  rate 
WL    word  length 


L    word  length  adjustment 
•    multiply 

Execution  time  t  is  expressed  in 
microseconds,  TP  and  "CTP"  are  expressed 
in  millions  of  theoretical  operations  per 
second  (Mtops)  and  WL  is  expressed  in  bits. 

Outline  of  "CTP"  Calculation  Method 

"CTP"  is  a  measure  of  computational  - 
performance  given  in  Mtops.  In  calculating 
the  "CTP"  of  an  aggregation  of  "CEs"  the 
following  three  steps  are  required: 

1.  Calculate  the  effective  calculating  rate  R 
for  each  "CE"; 

2.  Apply  the  word  length  adjustment  (L)  to 
the  effective  calculating  rate  (R),  resulting  in 
a  Theoretical  Performance  (TP)  for  each 
"CE"; 

3.  If  there  is  more  than  one  "CE",  combine 
the  TPs,  resulting  in  a  "CTP"  for  the 
aggregation. 

Details  for  these  steps  are  given  in  the 
following  sections. 

Note  1:  For  aggregations  of  multiple  "CEs" 
that  have  both  shared  and  unshared  memory 
subsystems,  the  calculation  of  "CTP"  is 
completed  hierarchically,  in  two  steps:  first, 
aggregate  the  groups  of  "CEs"  sharing 
memory;  second,  calculate  the  "CTP"  of  the 
groups  using  the  calculation  method  for 
multiple  "CEs"  not  sharing  memory. 

Note  2:  "CEs"  that  are  limited  to  input/ 
output  and  peripheral  functions  (e.g.,  disk 
drive,  communication  and  video  display 
controllers)  are  not  aggregated  into  the  "CTP" 
calculation. 

The  following  table  shows  the  method  of 
calculating  the  Effective  Calculating  Rate  R 
for  each  "CE": 

Step  1:  The  effective  calculating  rate  R 


XPonly 
(R«p)  


(R) 


tiois 


FP  only  (Rfp) 
Both  FP  and  XP 

For  simple  logic  { i  ocessors  not  implementing  any  of  the  specified 
arithmetic  opera  i  ons. 


For  special  logic  p  ocessors  not  using  any  of  the  specified  arithmetic 
or  logic  operati 


Effective  calculating  Rate,  R 


1*3  *  (t,p  Kid),  if  no  add  is  implemented  use: 

1-i-  (tip  muh)  If  neither  add  nor  multiply  is  implemented  use  the  fast- 
est available  arithmetic  operation  as  follows:  1+3  *  t,p.  See  Notes 
X&Z. 

max  l+tfp  Kid,  l+tfp  mull,  See  Notes  X  &  Y. 

Calculate  both  R,p.  Rfp. 

1+3  *  tusf.  Where  tiog  is  the  execute  time  of  the  XOR.  or  for  logic 
hardware  not  implementing  the  XOR,  the  fastest  simple  logic  op- 
eration. See  Notes  X&Z. 

R  =  R'  *  WL/64.  Where  R'  is  the  number  of  results  per  second,  WL 
is  the  number  of  bits  upon  which  the  logic  operation  occurs,  and 
64  is  a  factor  to  normalize  to  a  64  bit  operation. 


Note  W:  For  a 

executing  up  to  on^ 
operation  every  c 
is  full,  a  pipelined 
The  effective  calcu 
"CE"  is  the  faster 
non-pipelined 
Note  X:  For  a 
operations  of  a  s 
(e.g.,  two  additions 


lock 


ofth 


C^ 

petlfic 


pi|>  ;lined  "CE"  capable  of 
arithmetic  or  logic 

cycle  after  the  pipeline 
'!  ite  can  be  established, 
i  ting  rate  (R)  for  such  a 
e  pipelined  rate  or 
exectUtion  rate. 

'  that  performs  multiple 
type  in  a  single  cycle 
]  >er  cycle  or  two  identical 


logic  operations  per  cycle),  the  execution 
time  t  is  given  by: 


t  = 


cycle  time 


the  number  of  identical  operations 
per  machine  cycle 

"CEs"  that  perform  different  types  of 
arithmetic  or  logic  operations  in  a  single 
machine  cycle  are  to  be  treated  as  multiple 
separate  "CEs"  performing  simultaneously 


(e.g.,  a  "CE"  performing  an  addition  and  a 
multiplication  in  one  cycle  is  to  be  treated  as 
two  "CEs",  the  first  performing  an  addition 
in  one  cycle  and  the  second  performing  a 
multiplication  in  one  cycle).  If  a  single  "CE" 
has  both  scalar  function  and  vector  function, 
use  the  shorter  execution  time  value. 
Note  Y:  For  the  "CE"  that  does  not 
implement  FP  add  or  FP  multiply,  but  that 
performs  FP  divide: 
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Rtp=- 


1 


'fpdivide 

If  the  "CE"  implements  FP  reciprocal  but 
not  FP  add,  FP  multiply  or  FP  divide,  then^ 


R*  = 


1 


fpreciprocal 

If  none  of  the  specified  instructions  is 
implemented,  the  effective  FP  rate  is  0. 

Note  Z:  In  simple  logic  operations,  a  single 
instruction  jjerforms  a  single  logic 
manipulation  of  no  more  than  two  operands 
of  given  lengths.  In  complex  logic  operations, 
a  single  instruction  performs  multiple  logic 
manipulations  to  produce  one  or  more  results 
&x)m  two  or  more  operands. 

Rates  should  be  calculated  for  all 
supported  operand  lengths  considering  both 
pipelined  operations  (if  supported),  and  non- 
pipelined  operations  using  Uie  fastest 
executing  instruction  for  each  operand  length 
based  on: 

1.  Pipelined  or  register-to-register 
operations.  Exclude  extraordinarily  short 
execution  times  generated  for  operations  on 
a  predetermined  operand  or  operands  (for 
example,  multiplication  by  0  or  1).  If  no 
register-to-register  operations  are 
implemented,  continue  with  (2). 

2.  The  faster  of  register-to-memory  or 
memory-to-register  operations;  if  these  also 
do  not  exist,  then  continue  with  (3). 

3.  Memory-to-memory. 

In  each  case  above,  use  the  shortest 
execution  time  certified  by  the  manufacturer. 

Step  2:  TP  for  each  supported  operand 
length  WL 

Adjust  the  effective  rate  R  (or  R')  by  the 
word  length  adjustinent  L  as  follows: 
TP  =  R  *  L.  where  L  =  (1/3  +  WL/96) 

Note:  The  word  length  WL  used  in  these 
calculations  is  the  operand  length  in  bits.  (If 
an  operation  uses  operands  of  different 
lengths,  select  the  largest  word  length.)  The 
combination  of  a  mantissa  ALU  and  an 
exponent  ALU  of  a  floating  point  processor 
or  unit  is  considered  to  be  on^^CE"  with  a 
Word  Length  (WL)  equal  to  the  number  of 
bits  in  the  data  representation  (typically  32 
or  64)  for  purposes  of  the  "CTP"  calculation. 

This  adjustment  is  not  applied  to 
specialized  logic  processors  that  do  not  use 
XOR  instructions.  In  this  case  TP  =  R. 

Select  the  maximum  resulting  value  of  TP 
for: 

Each  XP-only  "CE"  (R.p); 

Each  FP-only  "CE"  (Rfp); 

Each  combined  FP  and  XP  "CE"  (R); 

Each  simple  logic  processor  not 

implementing  any  of  the  specified 

arithmetic  operations;  and 
Each  s(>ecial  logic  processor  not  using  any  of 

the.specified  arithmetic  or  logic  operations. 

Step  3:  "CTP"  for  aggregations  of  -CEs", 
including  CPUs. 

For  a  CPU  with  a  single  "CE".  "CTP"  =  TP 
(for  "CEs"  performing  both  fixed  and  floating 
point  operations  TP  =  max  (TP,p,  TP.p)) 

"CTP"  for  aggregations  of  multiple  "CEs" 
operating  simultaneously  is  calculated  as 
follows: 

Note  1:  For  aggregations  that  do  not  allow 
all  of  the  "CEs"  to  run  simultaneously,  the 


possible  combination  of  "CEs"  that  provides 
the  largest  "CTP"  should  be  used.  The  TP  of 
each  contributing  "CE"  is  to  be  calculated  at 
its  maximum  value  theoretically  possible 
before  the  "CTP"  of  the  combination  is 
derived. 

N.B.:  To  determine  the  possible 
combinations  of  simultaneously  pperating 
"CEs",  generate  an  instruction  sequence  Siat 
initiates  operations  in  multiple  "CEs", 
beginning  with  the  slowest  "CE"  (the  one 
needing  Ae  largest  number  of  cycles  to 
complete  its  operation)  and  ending  with  the 
fastest  "CE".  At  each  cycle  of  the  sequence, 
the  combination  of  "CEs"  that  are  in 
operation  during  that  cycle  is  a  possible 
combination.  The  instruction  sequence  must 
take  into  account  all  hardware  and/or 
architectural  constraints  on  overlapping 
operations. 

Note  2:  A  single  integrated  circuit  chip  or 
board  assembly  may  contain  multiple  "CEs". 

Note  3:  Simultaneous  operations  are 
assumed  to  exist  when  the  computer 
manufacturer  claims  concurrent,  parallelor 
simultaneous  operation  or  execution  in  a 
manual  or  brochure  for  the  computer. 

Note  4:  "CTP"  values  are  not  to  be 
aggregated  for  "CE"  combinations  (infer) 
connected  by  "Local  Area  Networks",  Wide 
Area  Networks,  I/O  shared  connections/ 
devices,  I/O  controllers  and  any 
conununication  interconnection 
implemented  by  "software". 

Note  5:  "CTP"  values  mu§t  be  aggregated 
for  multiple  "CEs"  specially  designed  to 
enhance  performance  by  aggregation, 
operating  simultaneously  and  sharing 
memory, — or  multiple  memory/"CE" — 
combinations  operating  simultaneously 
utilizing  specially  designed  hardware. 

This  aggregation  does  not  apply  to 
"electronic  assemblies"  described  by 
4A003.d. 

"CTP"=TP,+C2  *  TP2+*    •   '-^Cn'TPn,- 
where  the  TPs  are  ordered  by  value,  with  TPj 
being  the  highest,  TP2  being  the  second 
highest,  *  *  «,  and  TP„  being  the  lowest.  C, 
is  a  coefficient  determined  by  the  strength  of 
the  interconnection  between  "CEs",  as 
follows: 

For  multiple  "CEs"  operating 
simultaneously  and  sharing  memory: 
C2=C3=C4=*    *    *=C„=0.75 

Note  1:  When  the  "CTP"  calculated  by  the 
above  method  does  not  exceed  194  Mtops, 
the  following  formula  may  be  used  to 
calculate  C,: 


C.  = 


0.75 

Vrn 


(i  =  2.  .  .  .  ,  n) 


where  m=the  number  of  "CEs"  or  groups  of 
"CEs"  sharing  access. 
Provided: 

1.  The  TPi  of  each  "CE"  or  group  of  "CEs" 
does  not  exceed  30  Mtops; 

2.  The  "CEs"  or  groups  of  "CEs"  share 
access  to  main  memory  (excluding  cache 
memory)  over  a  single  channel;  and 

3.  Only  one  "CE"  or  group  of  "CEs"  can 
have  use  of  the  channel  at  any  given  time. 

N.B.:  This  does  not  apply  to  items 
controlled  under  Category  3. 


Note  2:  "CEs"  share  memory  if  they  access 
a  common  segment  of  solid  state  memory. 
This  memory  may  include  cache  memory, 
main  memory  or  other  internal  memory. 
Peripheral  memory  devices  such  as  disk 
drives,  tape  drives  or  RAM  dislv  are  not 
included.  >. 

For  Multiple  "CEs"  or  groups  of  "CEs"  not 
sharing  memory,  interconnected  by  one  or 
more  data  channels: 

C,=0.75''ki(i=2,*  •  •    ,32)  (see  Note 
below) 

=0.60  *  ki  {i=33,  *   •   •,64) 

=0.45  *  ki  (i=65,  *   •  *.  256) 

=0.30  •  ki  (i  >256) 

The  value  of  C,  is  based  on  the  number  of 
"CE"s,  not  the  number  of  nod^s. 
where 

ki=min  (Si/K,,  1),  and 

Kr=normalizing  factor  of  20  MByte/s. 

Si=sum  of  the  maximum  data  rates  (in 
units  of  MByte/s)  for  all  data  channels 
connected  to  the  i*  "CE"  or  group  of 
"CEs"  sharing  memory. 

When  calculating  a  Ci  for  a  group  of  "CEs", 
the  number  of  the  first  "CE"  in  a  group 
determines  the  proper  limit  for  d.  For 
example,  in  an  aggregation  of  groups 
consisting  of  3  "CEs"  each,  the  22nd  group 
will  contain  "CE"64,  "CE"6s  and  "CE"66.  The 
proper  limit  for  Q  for  this  group  is  0.60. 

Aggregation  (of  "CEs"  or  groups  of  "CEs") 
should  be  from  the  fastest-to-slowest;  i.e.: 
TP,  >TP2^*  •  •  .>TP„,and 
in  the  case  of  TPi=TP,+ , ,  from  the  largest  to 
smallest;  i.e.: 

G>Ci+, 

Note:  The  ki  factor  is  not  to  be  applied  to 
"CEs"  2  to  12  if  the  TPi  of  the  "CE"  or  group 
of  "CEs"  is  more  than  50  Mtops;  i.e.,  C,  for 
"CEs"  2  to  12  is  0.75. 

Category  5 — Telecommunications  and 
"Information  Security" 

I.  Telifbonuniuiicatioiis 

Notes:  1.  The  control  status  of  components, 
"lasers",  test  and  "production"  equipment, 
materials  and  "software"  therefor  which  are 
specially  designed  for  telecommunications 
equipment  or  systems  is  determined  in 
Category  5.  Part  1. 

2.  "Digital  computers",  related  equipment 
or  "software",  when  essential  for  the 
operation  and  support  of  teleconmiunications 
equipment  described  in  this  Category,  are 
regarded  as  sf)ecially  designed  components, 
provided  they  are  the  standard  models 
customarily  supplied  by  the  manufacturer. 
This  includes  operation,  adminisfration. 
maintenance,  engineering  or  billing  computer 
systems. 

A.  Systems,  Equipment  and  Components 

5A001    Telecofnmunications  system*, 
equipment,  and  components. 
License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


County  Chart 


NS  applies  to  SAOOl.a NS  Column  1 

NS  applies  to  SAOOl.b,  .c,     NS  Column  2 
.d,  or  .e. 


UMl 
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Control(si 


Country  Chart 


I  number  of 


AT  applies  to  entirt  entry     AT  Ck>lumn  1 

lApeaae  RequinMent  Notet:  See  §  743.1  of 
the  EAR  for  reportii^g  requirements  for 
exports  under  License  Exceptions. 
Liomae  Excqitioai 
LVS:  N/A  for  SAOOI.a  and  b.9; 
S5000  for  SAOOl.btl  to  b.8  and  b.lO.  .c.  and 

.e  i; 

S3000  for  SAOOI.di 
GBS:  Yes,  except  SJAoOLa  and  b.9 
dV:  Yes,  except  SAlDOl.a,  b.8.  and  b.9 
List  of  Items  Ctntiidled 

Unit:  Equipment  ii)  bimiber,  parts  and 

accessories  in  S  Vtlue 
Related  Controls:  S«e  also  5A101  and  5A991 
Related  Definitions:  N/A 
Items:  a.  Any  type  of  telecommunications 
equipment  having  iany  of  the  following 
characteristics,  fuaOtions  or  features: 

a.l.  Specially  designed  to  withstand 
transitory  electronic  effects  or 
electromagnetic  pulse  effects,  both  arising 
from  a  nuclear  explosion; 

a.2.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation;  or 

a.3.  Specially  designed  to  operate  outside 
the  temperature  ranke  from  218  K  ( -  55*C)  to 
397  K(l  24*0.        jl 

Note:  SAOOI.a. 3  iB^plies  only  to  electronic 
equipment.  ' 

Note:  5A001.a.2  and  SAOOl.a.S  do  not 
apply  to  equipment  on  board  satellites. 

b.  Telecommunifr^tion  transmission 
equipment  and  syAems,  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  funcftions  or  features: 

Note:  Telecommunication  transmission 
equipment: 

a.  Categorized  a^ 
thereof:  I 

1.  Radio  equip: 
receivers  and  tran 


allows,  or  combinations 


t  (e.g.,  transmitters, 
ivers); 

2.  Line  terminating  equipment: 

3.  Intermediate  ^pHBer  equipment: 

4.  Repeater  equipment; 

5.  Regenerator  equipment; 

6.  Translation  encoders  (transcoders); 

7.  Multiplex  equipment  (statistical 
mutiplex  included); 

8.  Modulators/ d^fiodulators  (modems): 

9.  TransmultipleM  equipment  (see  (XITT 
Rec.  G701);  i  | 

10.  "Stored  progttm  controlled"  digital 
crossconnection  equipment; 

11.  "Gateways"  ana  bridges: 

12.  "Media  access  units";  and 
b.  Designed  for  use  in  single  or  multi- 
channel communication  via  any  of  the 
following: 

1.  Wire  (line): 

2.  Coaxial  cable; 

3.  Optical  fiber  c  able; 

4.  Electromagnet i: radiation; or 

5.  Underwater  at  oustic  wave  propagation, 
b.l.  Employing  digital  techniques. 

including  digital  processing  of  analog  signals, 
and  designed  to  operate  at  a  "digital  transfer 
rate"  at  the  highest  multiplex  level  exceeding 
45  Mbit/s  or  a  "total  digital  transfer  rate" 
exceeding  90  Mbit/s: 

Note:  SAOOl.b.l  does  not  control 
equipment  specially  designed  to  be 


integrated  and  operated  in  any  satellite 
system  for  civil  use. 

b.2.  Being  underwater  communications 
systems  having  any  of  the  following 
characteristics: 

b.2. a.  An  acoustic  carrier  frvquency  outside 
the  range  from  20  Uiz  to  60  kHz: 

b.2.b.  Using  an  electromagnetic  carrier 
frequency  below  30  kHz;  or 

b.2.c.  Using  electronic  beam  steering 
techniques; 

b.3.  Being  equipment  containing  any  of  the 
following: 

b.3.a.  "Network  access  controllers"  and 
their  related  conmion  medium  having  a 
"digital  transfer  rate"  exceeding  156  Mbit/s; 
or 

b.3.b.  "Communication  channel 
controllers"  widi  a  digital  output  having  a 
"data  signalling  rate"  exceeding  2.1  Mbit/s 
per  chaimel: 

Note:  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface,  except  those  described  in,  but  not 
controlled  by  5A001.b.3. 

b.4.  Employing  a  "laser"  and  having  any  of 
the  following  characteristics: 

b.4.a.  A  transmission  wavelength 
exceeding  1,000  mn;  or 

b.4.b.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

Note:  5A001.b.4.b  does  not  control 
commercial  TV  systems. 

b.4.c.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques): 

b.4.d.  Employing  wavelength  division 
multiplexing  techniques:  or 

b.4.e.  Performing  "optical  amplification": 

b.5.  Being  radio  equipment  operating  at 
input  or  output  frequencies  exceeding  31 
GHz;' 

Note:  5 AOOl. b.5  does  not  control 
equipment  designed  or  modified  for 
operation  in  any  ITU  allocated  band. 

b.6.  Being  radio  equipment  employing  any 
of  the  following: 

b.6.a.  Quadrature-amplitude-modulation 
(QAM)  techniques  above  level  4  if  the  "total 
digital  transfer  rate"  exceeds  8.5  Mbit/s; 

b.  QAM  techniques  above  level  16  if  the 
"total  digital  transfer  rate"  is  equal  to  or  less 
than  8.5  Mbit/s:  or 

c.  Other  digital  modulation  techniques  and 
having  a  "spectral  efficiency"  exceeding  3 
bit/sec/Hz; 

Notes:  1.  5 AOOl. b.6  does  not  control 
equipment  specially  designed  to  be 
integrated  and  operated  in  any  satellite 
system  for  civil  use.02 

2.  5A001.b.6  does  not  control  radio  relay 
equipment  for  operation  in  an  ITU  allocated 
band: 

a.  Having  any  of  the  following: 
a.l.  Not  exceeding  960  MHz;  or 

a.2.  With  a  "total  digital  transfer  rate"  not 
exceeding  8.5  Mbit/s:  and 

b.  Having  a  "spectral  efficiency"  not 
exceeding  4  bit/sec/Hz. 

b.7.  Being  radio  equipment  operating  in  the 
1.5  MHz  to  87.5  MHz  band  and  having  any 
of  the  following  characteristics: 


b.7.a.  Incorporating  adaptive  techniques 
providing  more  than  15  dB  suppression  of  an 
interfering  signal;  or 

b.7.b.  Having  all  of  the  folfowing: 

b.7.b.l.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize  the 
transmission;  and 

b.7.b.2.  Incorporating  a  linear  power 
amplifier^oniiguration  haviiig  a  capability  to 
support  multiple  signals  simultaneously  at 
an  output  power  of  1  kW  or  more  in  the  l.S 
MHz  to  30  MHz  frequency  range  or  250  W 
or  more  in  the  30  MHz  to  87.5  MHz 
&w}uency  range,  over  an  "instantaneous 
bandwidth"  of  one  octave  or  more  and  with 
an  output  harmonic  and  distortion  content  of 
better  than  -80  dB; 

b.8.  Being  radio  equipment  employing 
"spread  spectrum"  or  'frequency  agility" 
(frequency  hopping)  techniques  having  any 
of  the  following  characteristics: 

b.8.a.  User  programmable  spreading  codes; 
or 

b.8.b.  A  total  transmitted  bandwidth  which 
is  100  or  more  times  the  bandwidth  of  any 
one  information  channel  and  in  excess  of  50 
kHz: 

Note:  SA001.b.8.b  does  not  control  cellular 
radio  equipment  operating  in  civil  bands. 

Note:  5 AOOl. b.8  does  not  control 
equipment  operating  at  an  output  power  of 
1.0  Watt  or  less. 

b.9.  Being  digitally  controlled  radio 
receivers  having  all  of  the  following: 

b.9.a.  More  than  1,000  channels: 

b.9.b.  A  "frequency  switching  time"  of  less 
than  1  ms; 

b.9.c.  Automatic  searching  or  scanning  of 
a  part  of  the  electromagnetic  spectrum:  and 

b.9.d.  Identification  of  the  received  signals 
or  the  type  of  transmitter;  or 

Note:  SAOOl.b.9  does  not  control  cellular 
radio  equipment  operating  in  civil  bands. 

b.lO.  Employing  functions  of  digital 
"signal  processing"  to  provide  voice  coding 
at  rates  of  less  than  2,400  bit/s. 

c.  "Stored  program  controlled"  switching 
equipment  and  related  signalling  systems, 
having  any  of  the  following  characteristics, 
fonctions  or  features,  and  specially  desired 
components  and  accessories  therefor: 

Note:  Statistical  multiplexers  with  digital 
input  and  digital  output  which  provide 
switching  are  treated  as  "stored  program 
controlled"  switches. 

c.l.  "Common  channel  signalling" 
operating  in  either  non-associated  or  quasi- 
associated  mode  of  operation: 

C.2.  "Dynamic  adaptive  routing": 

Note:  5A001.C.2  does  not  control  packet 
switches  or  routers  with  poris  or  lines  not 
exceeding  the  limits  in  5A001.C.3. 

C.3.  Being  packet  switches,  circuit  switches 
and  routers  with  ports  or  lines  exceeding  any 
of  the  following: 

c.3.a.  A  "data  signalling  rate"  of  2.1  Mbit/ 
s  per  channel  for  a  "communications  channel 
controller";  or 

Note:  5A001.c.3.a  does  not  control 
multiplexed  composite  links  composed  only 
of  communication  channels  not  individually 
controlled  by  5A001.c.3.a. 
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c.3.b.  A  "digital  transfer  rate"  of  156  Mbit/ 
s  for  a  "network  access  controller"  and 
related  common  medium; 

C.4.  "Optical  switching"; 

c.5.  Employing  "Asynchronous  Transfer 
Mode"  ("ATM")  techniques. 

d.  Optical  fiber  communication  cables, 
optical  fibers  and  accessories,  as  follows: 

d.l.  Optical  fibers  and  optical  fiber  cables 
of  more  than  50  m  in  length  having  any  of 
the  following  characteristics: 

d.l.a.  Designed  for  single  mode  operation; 
or 

d.l.b.  For  optical  fibers,  specified  by  the 
manufacturer  as  being  capable  of 
withstanding  a  proof  test  tensile  stress  of 
2x1 0»  N/m2  or  more; 

Technical  Note:  Proof  Test:  on-line  or  off- 
line production  screen  testing  that 
dynamically  applies  a  prescribed  tensile 
stress  over  a  0.5  to  3  m  length  of  fiber  at  a 
running  rate  of  2  to  5  m/s  while  passing 
between  capstans  approximately  150  mm  in 
diameter.  The  ambient  temperature  is  a 
nominal  293  K  (20"  C)  and  relative  humidity 
40%. 

N.B.:  Equivalent  national  standards  may  be 
used  for  executing  the  proof  test. 

d.2.  Optical  fiber  cables  and  accessories 
designed  for  underwater  use. 

Note:  5A001.di2  does  not  control  standard 
civil  telecommunication  cables  and 
accessories. 

N.B.:  For  fiber-optic  hull  penetrators  or 
connectors,  see  8A002.C. 

e.  "Electronically  steerable  phased  array 
antennae"  operating  above  31  GHz. 

Note:  5A001.e  does  not  control 
"electronically  steerable  phased  array 
antennae"  for  landing  systems  with 
instruments  meeting  ICAO  standards 
covering  microwave  landing  systems  (MLS). 

5A101    Telemetering  and  telecontrol 
equipment  usable  for  "missiles ". 
License  Requirements 

Reason  for  Control:  MT,  AT 


Country  Chart 

MT  Column  1 
AT  Column  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:N/A  • 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

5A980    Communications  intercepting 
(tovlces;  and  parts  and  accessories 
therefor. 

License  Requirements 

Reason  for  Control:  Controls  on  equipment 
described  in  this  entry  are  maintained  in 
accordance  with  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968  (Public  Law  90- 
351).  A  license  is  required  for  ALL 
destinations,  regardless  of  end-use. 


Accordingly,  a  column  specific  to  this 
control  does  not  appear  on  the  Commerce 
Country  Chart.  (See  §  742.13  of  the  EAR  for 
additional  information  on  the  scope  of  this 
control.) 

Note:  These  items  are  subject  to  the  United 
Nations  Security  Council  arms  embai^go 
against  Rwanda  described  in  §  746.8  of  the 
EAR. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

5A991    Telecommunication  equipment,  not 
controlled  by  5A001. 

License  Requirements 

Reason  for  Control:  AT 


Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 
LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Any  type  of  telecommunications 
equipment,  not  controlled  by  SAOOl.a, 
specially  designed  to  operate  outside  the 
temperature  range  from  219  K  ( -  54°  C)  to 
397  K  (124°  C). 
b.  Transmission  equipment,  as  follows: 
b.l.  Modems  using  the  "bandwidth  of  one 
voice  channel"  with  a  "data  signalling  rate" 
exceeding  9,600  bits  per  second; 

b.2.  "Communication  channel  controllers" 
with  a  digital  output  having  a  "data 
.  signalling  rate"  exceeding  64,000  bit/s  per 
channel;  or 

b.3.  "Network  access  controller"  and  their 
related  common  medium  having  a  "digital 
transfer  rate"  exceeding  33  Mbit/s. 

b.4.  Being  "stored  program  controlled" 
digital  cross  connect  equipment  with  "digital 
transfer  rate"  exceeding  8.5  Mbit/s  per  port. 
b.5.  Radio  equipment  operating  at  input  or 
output  frequencies  exceeding: 

b.5.1.  31  GHz  for  satellite-earth  station 
applications;  or 
b.5.2.  26.5  GHz  for  other  applications; 
Note:  5A991.b.5.  does  not  control 
equipment  for  civil  use  when  conforming 
with  an  International  Telecommunications 
Union  (ITU)  allocated  band  between  26.5 
GHz  and  31  GHz. 

b.6.  Providing  functions  of  digital  "signal 
processing"  as  follows: 

b.6.a.  Voice  coding  at  rates  less  than  2,400 
bit/s; 

b.6.b.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 
processing"  circuits  exceeding  the  limits  of 
4A003.b. 


c.  "Stored  program  controlled"  switching 
equipment  and  related  signalling  systems  as 
follows: 

c.l.  "Data  (message)  switching"  equipment 
or  systems  designed  for  "packet-mode 
operation"  and  assemblies  and  components 
therefor,  n.e.s. 

c.2.  Containing  "Integrated  Services  Digital 
Network"  (ISDN)  functions  and  having  any  of 
the  following: 

c.2.a.  Switch-terminal  (e.g.,  subscriber  line) 
interfaces  with  a  "digital  transfer  rate"  at  the 
highest  multiplex  level  exceeding  192,000 
bit/s,  including  the  associated  signalling 
channel  (e.g..  2B-»-D);  or 

c.2.b.  The  capability  that  a  signalling 
message  received  by  a  switch  on  a  given 
channel  that  is  related  to  a  communication 
on  another  channel  may  be  passed  through 
to  another  switch. 

Note:  5A991.b.  does  not  preclude  the 
evaluation  and  appropriate  actions  taken  by 
the  receiving  switch  or  unrelated  user 
message  traffic  on  a  D  channel  of  ISDN. 

c.3.  Routing  or  switching  of  "datagram" 
packets; 

c.4.  Routing  or  switching  of  "fest  select" 
packets: 

Note:  The  restrictions  in  5A991.C.3  and  c.4 
do  not  apply  to  networks  restricted  to  using 
only  "network  access  controllers"  or  to 
"network  access  controllers"  themselves. 

c.5.  Multi-level  priority  and  pre-emption 
for  circuit  switching; 

Note:  5A991.C.5.  does  not  control  single- 
level  call  preemption. 

C.6.  Desired  for  automatic  hand-off  of 
cellular  radio  calls  to  other  cellular  switches 
or  automatic  connection  to  a  centralized 
subscriber  data  base  common  to  more  than 
one  switch; 

C.7.  Containing  "stored  program 
controlled"  digital  CrossConnect  equipment 
with  "digital  transfer  rate"  exceeding  8.5 
Mbit/s  per  port. 

C.8.  Being  packet  switches,  circuit  switches 
and  routers  with  ports  or  lines  exceeding  any 
of  the  following: 

c.8.a.  A  "date  signalling  rate"  of  64,000  bit/ 
s  per  channel  for  a  "communications  channel 
controller";  or 

Note:  5A991.c.8.a.  does  not  control 
multiplex  composite  links  composed  only  of 
communication  channels  not  individually 
controlled  by  5A001.b.l. 

c.8.b.  A  "digital  transfer  rate"  of  33  Mbit/ 
s  for  a  "network  cess  controller"  and  related 
common  media; 

d.  Centralized  network  control  having  all 
of  the  following  characteristics: 

d.l.  Receives  data  from  the  nodes;  and 
d.2.  Process  these  data  in  order  to  provide 
control  of  traffic  not  requiring  operator 
decisions,  and  thereby  performing  "dynamic 
adaptive  routing"; 

Note:  5A991.d.  does  not  preclude  control 
of  traffic  as  a  function  of  predictable 
stetistical  traffic  conditions. 

e.  Phased  array  antennae,  operating  above 
10.5  GHz,  containing  active  elements  and 
distributed  components,  and  designed  to 
permit  electronic  control  of  beam  shaping 
and  pointing,  except  for  landing  systems 
with  instruments  meeting  International  Civil 
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Aviation  Organitation  (ICAO)  standards 
(microwave  landing  systems  (MLS)). 

f.  Mobile  contmunications  equipment, 
n.e.s.,  and  assemblies  and  components 
therefor:  or       \ 

g.  Radio  rela)[  tommunications  equipment 
designed  for  use.lat  frequencies  equal  to  or 
exceeding  19.7  GHz  and  assemblies  and 
components  thQDefor,  n.e.s. 

B.  Test,  Inspedtion  and  Production 
Equipment 

5B001    Equipment  and  specially  designed 
components  or  sccessories  thefefor, 
specially  designed  for  the  "devetopmenr. 
"production"  or  "use"  of  equipment, 
materials,  funcf  6ns  or  features  controlled 
by  5A001, 5B001,  SC001, 5O001  or  5E001. 
Licxnse  Requinnients 
Reason  for  Control:  NS.  AT 


ControK. ) 


Controld ) 


Country  Chart 


AT  applies  to  enti  «  entry     AT  Column  1 

License  Exceptiom ; 

LVS:  $1,000  for  sUia:  N/A  to  Iran 
GBS:  N/A 
aV:  N/A 

List  of  Items  ContUUed 

Unit:  $  value         i 
Belated  Controls:  h|/A 
Related  Definitioiii  N/A 
Items:  The  list  of  itims  controlled  is 
contained  in  th^  ECC3^  heading. 

C  Materials  { { 

5C001    Preforms!  ^f  glass  or  of  any  ottwr 
material  optimind  tor  the  manufacture  of 
optical  fibers  controlled  by  SAOOI.d. 
License  Requiremeiits 
Reason  for  Controi.  INS.  AT 

ControKsn  Country  Chart 

NS  applies  to  entiW  entry      NS  Column  2 


Control(s) 


Country  Chart 


Country  Chart 

NS  applies  to  eiiire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  Liidense  Exceptions. 
License  Exceptidas 
LVS:  $5000 
GBS:  Yes 
aV:  Yes 

List  ofltems  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  S  value 

Related  ControlstSee  also  5B991.  This  entry 
does  not  contrpj  optical  fibers  and  "optical 
fiber  preform"  dharacterization  equipment 
not  using  semiconductor  "lasers". 

Related  Definition:  N/A 

Items:  The  List  of  Items  Controlled  is 
contained  in  the  ECCN  heading. 

5B991    Teiecommunications  test 
equipment,  n.e.s. 

License  Requirenfecnts 

Reason  for  Control:  AT 


AT  applies  to  entire  entry     AT  Colunm  1 
License  Exceptions 
LVS: $3000 
GBS:  Yes 
CIV:  Yes 

List  of  Items  Controlled 
Unit:  S  value^ 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

D.  Software 

5O001    "Software",  as  described  in  the  List 
of  Items  Controlled. 

License  Requirements 

Reason  for  Control:  NS,  AT 


50101    "Software"  designed  or  modified 
»or  the  "devetopmenr'.  "production"  or 
"use  of  items  controlled  by  5A101. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  S  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  Yes,  except  for  "software"  controlled  by 
SDOOl.b  or  .c.  when  specially  designed  or 
modified  for  equipment,  functions  or 
features  controlled  by  5A001.b.9 
TSR:  Yes,  except  for  exports  and  reexports  to 
destinations  outside  of  Austria,  Belgium. 
Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  Kingdom  of 
"software"  controlled  by  SDOOl.a  and 
specially  designed  for  items  controlled  by 
5A001.b.9 
List  of  Items  Controlled 
Unit:  $  value 

Related  Controls:  See  also  5D991 
Related  Definitions:  N/A 
Items:  a.  "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  featiu^s  controlled  by  5A001 
5B001or5C001. 

b.  "Software"  specially  designed  or 
modified  to  support  "technology"  controlled 
by  5E001. 

c.  Specific  "software"  as  follows: 

c.l.  "Software",  other  than  in  machine- 
executabb  form,  specially  designed  or 
modified  for  the  "use"  of  digital  cellular 
radio  equipment  or  systems: 

C.2.  "Software"  specially  designed  or 
modified  to  provide  characteristics,  functions 
or  features  of  equipment  controlled  by  5A001 
or  5B001; 

C.3.  "SoftTjare"  which  provides  the 
capability  offiBcovering  "source  code"  of 
telecommunications  "software"  controlled  by 
5A001.5B001,or5C001; 

c.4.  "Software",  other  than  in  machine- 
executable  form,  specially  designed  for 
"dynamic  adaptive  routing". 

N.B.:  For  "software"  for  "signal 
processing"  see  also  4D  and  6D. 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptioiis 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit.  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

5D991    "Software"  specially  designed  or 
moMi^  for  the  "devetopmenf. 
"production",  or  "use"  of  equipment 
controlled  by  5A991  and  5B991. 
License  Requirements 
Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Excq>tions 
aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

E.  Technology 

5E001     Technology".  (aeeUst  of  Hems 
Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  >Iotes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  for  exports  or  reexports  to 
destinations  outside  of  Austria,  Belgium, 
Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  Kingdom  of 
"technology"  controlled  by  SEOOl.a  for  the 
"development"  or  "production"  of  items 
controlled  by  5A001.b.9  or  SDOOl.a. 

List  of  Items  Controlled 

Unit  $  value 

Related  Controls:  See  also  5E101  and  5E991 

Related  Definitions:  N/A 

Items:  a.  "Technology"  according  to  the 

General  Technology  Note  for  the 

"development",  "production"  or  "use" 
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(excluding  operation)  of  equipment, 
functions  or  features,  materials  or  "software" 
controlled  by  5A001.  5B001,  5C001  or  5D001. 

b.  Specific  "technologies",  as  follows: 

b.l.  "Required"  "technology"  for  the 
"development"  or  "production"  of 
telecommunications  equipment  specially 
designed  to  be  used  on  board  satellites; 

b.2.  "Technology"  for  the  "development" 
or  "use"  of  "laser"  communication 
techniques  with  the  capability  of 
automatically  acquiring  and  tracking  signals 
and  maintaining  communications  through 
exoatmosphere  or  sub-surface  (water)  media; 

b.3.  "Technology"  for  the  processing  and 
application  of  coatings  to  optical  fiber 
specially  designed  to  make  it  suitable  for 
underwater  use; 

b.4.  "Technology"  for  the  "development" 
of  equipment  employing  "Synchronous 
DigiUl  Hierarchy"  ("SDH")  or  "Synchronous 
Optical  Network"  ("SONET")  techniques; 

b.5.  "Technology"  for  the  "development" 
of  "switch  febric"  exceeding  64,000  bit/s  per 
information  channel  other  than  for  digital     , 
cross  connect  integrated  in  the  switch; 

b.6.  "Technology"  for  the  "development" 
of  centralized  network  control  or  "dynamic 
adaptive  routing"; 

b.7.  "Technology"  for  the  "development" 
of  digital  cellular  radio  systems; 

b.8.  "Technology"  for  the  "development" 
of  broadband  "Integrated  Services  Digital 
Network"  ("ISDN"); 

b.9.  "Technology"  for  the  "development" 
of  QAM  techniques,  for  radio  equipment, 
above  level  4; 

b.lO.  "Technology"  for  the  "development" 
of  "spread  spectrum"  or  "frequency  agility" 
(frequency  hopping)  techniques. 

5E1 01    "Technology"  according  to  ttie 
Qeneral  Technology  ^k>te  for  the 
"devetopmem",  "production"  or  "use"  of 
equipment  controlled  by  5A101. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

MT  Column  1 
AT  Column  1 


License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained' in  the  ECCN  heading.  • 

5E111    'Technology"  according  to  the 
General  Technology  Note  for  the 
"development",  "production",  or  "use"  ot 
"software"  controlled  by  5D101. 

License  Requirements 
Reason  for  Control:  MT,  AT 


aV:N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

5EM1    'Technology"  for  the 
"development",  "production"  or  "uae"  of 
equipment  oontroltad  by  5AM1  or  5BM1.  or 
"software"  oontrolM  by  9DM1. 
LioenM  Requiraawnts 
Reason  for  Control:  AT 

ContTol(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Colimm  1 
Lionise  ExceptiiMtt 

dV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

EARM    Items  subject  to  the  EAR  that  are 
not  elsewhere  apecHlod  In  this  CCL 
Category  or  In  any  ottter  category  In  the 
CCL  are  designated  by  the  number  EAfW9. 

Part  2 — "Information  Security" 

Note:  The  control  status  of  "information 
security"  equipment,  "software",  systems, 
application  specific  "electronic  assemblies", 
modules,  integrated  circuits,  components,  or 
functions  is  determined  in  Category  5,  Part  2 
even  if  they  are  comix>nents  or  "electronic 
assemblies"  of  other  equipment. 

A.  Systems,  Equipment  and  Components 

5A002    Systems,  equipment,  application 
specific  "assemblies",  modules  or 
integrated  circuits  for  "information 
security",  and  speciaify  designed 
components  therefor. 

License  Requirements 

Reason  for  Control:  NS,  AT,  EI 


Contrails) 


Country  Chart 


Contrail s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 


Country  Chart 

MT  Column  1 
AT  Column  1 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

EI  applies  to  encryption  items  transferred 
bom  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15. 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  the  EAR. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirem^ts  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 


Related  Controls:  See  also  5A992.  This  entry 
does  not  control:  (a)  "Personalized  smart 

.cards"  or  specially  designed  components 
therefor,  with  any  of  the  following 
characteristics:  (1)  Not  capable  of  message 
traffic  encryption  or  encryption  of  user- 
supplied  data  or  related  key  management 
functions  therefor;  or  (2)  Yfhaa  restricted 
for  use  in  equipment  or  systems  excluded 
&t>m  control  under  the  note  to  5A002.C,  or 
under  paragraphs  b  through  h  of  this  note, 
(b)  Equipment  containing  "fixed"  data 
compression  or  coding  techniques;  (c) 
Receiving  equipment  for  radio  broadcast, 
pay  television  or  similar  restricted 
audience  television  of  the  consumer  tjrpe, 
without  digital  encryption  and  where 
digital  decrypticm  is  limited  to  the  video, 
audio  or  management  functions;  (d) 
Portable  or  m^ile  radiotelephones  for  civil 
use  (e.g.,  for  use  with  conmiercial  civil 
cellular  radiocommunications  systems) 
that  are  not  capable  of  end-to-end 
encryption;  (e)  Decryption  functions 
specially  designed  to  allow  the  execution 
of  copy-protected  "software",  provided  the 
decryption  functions  are  not  user- 
accessible;  (f)  Access  control  equipment, 
such  as  automatic  teller  machines,  self- 
service  statement  printers  or  point  of  sale 
terminals,  that  protects  password  or 
personal  identification  numbers  (PIN)  or 
similar  data  to  prevent  unauthorized  access 
to  facilities  but  does  not  allow  for 
encryption  of  files  or  text,  except  as 
directly  related  to  the  password  or  PIN 
protection;  (g)  Data  authentication  ' 
equipment  that  calculates  a  Message 
Authentication  Code  (MAC)  or  similar 
result  to  ensure  no  alteration  of  text  has 
taken  place,  or  to  authenticate  users,  but 
does  not  allow  for  encryption  of  data,  text 
or  other  media  other  than  that  needed  for 
the  authentication;  (h)  Cryptographic 
equipment  specially  designed  and  limited 
for  use  in  machines  for  banking  or  money 
transactions,  such  as  automatic  teller 
machines,  self-service  statement  printers  or 
point  of  sale  terminals. 

Related  Definitions:  For  the  control  of  global 
navigatidn  satellite  systems  receiving 
•-     equipment  containing  or  employing 
decryption  (i.e.,  GPS  or  GLONASS  see 
7A005) 

Items:  a.  Systems,  equipment,  application 
specific  "assemblies",  modules  or 
integrated  circuits  for  "information 
security",  and  specially  designed 
components  therefor: 
a.l.  Designed  or  modified  to  use 

"cryptography"  employing  digital  techniques 

to  ensure  "information  security"; 
a.2.  Designed  or  modified  to  perform 

cryptoanalytic  functions; 
a.3.  Designed  or  modified  to  use 

"cryptography"  employing  analog  techniques 

to  ensure  "information  security"; 
Note:  5A002.a.3  does  not  control  the 

following: 

1.  Equipment  using  "fixed"  band 
scrambling  not  exceeding  8  bands  and  in 
which  the  transpositions  change  not  more 
frequently  than  once  every  second;  "^ 

2.  Equipment  using  "fixed"  band 
scrambling  exceeding  8  bands  and  in  which 
the  transpositions  change  not  more 
frequently  than  once  every  ten  seconds; 


UMl 
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3.  Equipment  using  "fixed"  frequency 
inversion  and  in  which  the  transpositions 
change  not  monB|  frequently  than  once  every 
second;  \ 

4.  Facsimile  ^({uipment; 

5.  Restricted  lUdience  broadcast 
equipment;  and  | 

6.  Civil  television  equipment; 

a.4.  Designed J6r  modified  to  suppress  the 
compromising  eitianations  of  information- 
bearing  signals; 

Note:  5A002.9.4  does  not  controf 
equipment  spedtUy  designed  to  suppress 
emanations  for  ^sons  of  health  and  safety. 

a.5.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum"  or  the 
hopping  code  for  "frequency  agility" 
systems; 

a.6.  Designed  t*  modified  to  provide 
certified  or  certifiable  "multilevel  security" 
or  user  isolation  at  a  level  exceeding  Class  B2 
of  the  Trusted  Computer  System  Evaluation - 
Criteria  (TCSEC)  or  equivalent; 

a.  7.  Communif:ktions  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  elec^nic  means  to  detect 
surreptitious  intrusion. 
iT 

5A992    "Informbkion  security"  equipment. 
n.e.8.;  (e.g.,  cryptographic,  cryptoanalytic, 
and  cryptoiogic  oquipment.  n.e.s.).  and 
components  therefor. 

License  Requirements 

Reason  for  Contiipt:  AT 


ControlC  i\ 


Country  Chart 


AT  applies  to  en  :i^  entry      AT  Column  1 
License  Exception 

LVS:  N/A  M 

CBS:  N/A 

aV:  N/A  1 1 

List  of  Items  Contrblled 

Unit:  $  value 
Related  Controls:  N/A 
Related  Defmitio^:  N/A 
Items:  The  list  of  itlems  controlled  is 
contained  in  th^JECCN  heading. 

B.  Test,  Inspectioii  and  Production 
Equipment 

"  h 

5B002    InformatiHn  Security^test. 
inspection  and  "iHioduction"  equipment 
License  Requiremietits 
Reason  for  Contrdii  NS,  AT 


Control(s, 


Country  Chart 


NS  applies  to  entitfe  entry      NS  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  RequiretSent  Notes:  See  §  743.1  of 
the  EAR  for  reportjag  requirements  for 
exports  under  License  Exceptions. 
License  Exception^ 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Contr^ed 

Unit:  S  value 
Related  Controls:  I^Ia 
Related  DefiniUom :  N/A 


Items:  A.  Equipment  specially  designed  for: 
a.l.  The  "development"  of  equipment  or 

functions  controlled  by  5A002,  5B002. 5D002 

or  5E002,  including  measuring  or  test 

equipment; 
a.2.  The  "production"  of  equipment  or 

functions  controlled  by  5A002,  5B002, 

5D002,  or  5E002.  including  measuring,  test, 

repair  or  production  equipment; 
b.  Measuring  equipment  specially  designed 

to  evaluate  and  validate  the  "information 

security"  functions  controlled  by  5A002  or 

5D002. 

C  Materials  (Re§enred] 
D.  Software 

5D002    Information  Security^"8ott«Mre". 
License  Requirements 

Reason  for  Control:  NS,  AT,  EI 


Items:  a.  "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment  or 
"software"  controlled  by  5A002,  5B002  or 
5D002. 

b.  "Software"  specially  designed  or 
modified  to  support  "technology"  controlled 
by  5E002. 

c.  Specific  "software"  as  follows: 

c.l.  "Software"  having  the  characteristics, 
or  performing  or  simulating  the  functions  of 
the  equipment  controlled  by  SA002  or  5B002: 

C.2.  "Software"  to  certify  "software" 
controlled  by  5D002.C.1. 

50992    "Software"  not  controiied  by 
5D002.  ' 

License  Requirements 

Reason  for  Control:  AT 

Control(s) 


Control(s) 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

El  applies  to  enayption  items  transferred 
from  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15. 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the 
same  treatment  under  the  EAR  as  other 
"software";  and  for  the  export  licensing 
purposes  encryption  software  is  treated 
under  the  EAR  in  the  same  manner  as  a 
commodi'y  included  in  ECCN  5A002. 
License  Exceptions  for  commodities  are  not 
applicable. 

Note:  Encryption  software  controlled  for  EI 
reasons  under  this  entry  remains  subject  to 
the  EAR  even  when  made  publicly  available 
in  accordance  with  part  734  of  the  EAR.  and 
it  is  not  eligible  for  the  General  Software 
Note  ("mass  market"  treatment  under 
License  Exception  TSU  for  mass  market 
software).  After  a  one-time  BXA  review, 
certain  encryption  software  may  be  released 
torn  EI  controls  and  made  eligible  for  the 
General  Software  Note  treatment  as  well  as 
other  provisions  of  the  EAR  applicable  to 
software.  Refer  to  §  742.15(b)(1)  of  the  EAR 
and  Supplement  No.  6  to  part  742  of  the 
EAR. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 

License  Exceptions 
CIV:  N/A 
TSR:N/A 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  See  also  5D992.  This  entry 
does  not  control  "software"  "required"  for 
the  "use"  of  equipment  excluded  bom 
control  under  5A002  or  "software"  providing 
any  of  the  functions  of  equipment  excluded 
from  control  under  5A002 
Related  Definitions:  N/A 


Country  Chart 

Country  Chart      AT  applies  to  5D992.a  and    AT  Column  1 
.b. 

AT  applies  to  5D992.C AT  Column  2 

License  Exceptions 
aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  "Software",  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  information 
security  or  cryptoiogic  equipment  (e.g., 
equipment  controlled  by  5A992) 

b.  "Software"  having  the  characteristics,  or 
performing  or  simulating  the  ftinctions  of  the 
equipment  controlled  by  5A992. 

c.  "Software"  designed  or  modified  to 
protect  against  malicious  computer  damage, 
e.g.,  viruses. 

E.  Technology 

5E002    "Technology"  according  to  ttte 
General  Technology  Note  for  the 
"devetopmenr*.  "production"  or  "uee"  of 
equipment  controlled  by  5A002  or  5B002  or 
"software"  controiied  by  SO002. 
License  Requirements 
Reason  for  Control:  NS,  AT,  EI 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
AT  Column  1 


EI  applies  to  encryption  items  transferred 
bom  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15, 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date. 
Refsr  to  §  742.15  of  the  EAR 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions 
License  Exceptions 
CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  N/A 
Related  Controls:  See  also  5E992 
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Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

5E992    "Technology",  n.«.s..  tor  the 
"davelopmenf '.  "production",  or  "use"  of 
"Infoqnation  securKy"  or  cryptologic 
equipment  (e.g.,  equipment  controlied  by 
5A999.  or  "eoftware"  controlled  by  50992. 

LicenM  Requirements 

Reason  for  Control:  AT 


Contrails) 


ptieiu 


Country  Chart 
AT  Column  1 


AT  applites^to  entire  entry 

Ucense  Excepi 

CIV:N/A 
TSR:  N/A 
List  of  Items  Con^Ued 

Unit:  N/A         / 
Related  Contois:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

EAR99    Items  subject  to  the  EAR  that  are 
not  elaewtiere  specified  In  this  CCL 
Category  or  in  any  ottwr  category  in  the 
CCL  are  designated  by  the  numtier  EAR99. 

Category  6 — Sensors  and  Lasers 

A.  Systems,  Equipment  and  Components 

SA001    Acoustics. 
License  Requirements 

Reason  for  Control:  NS.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
expxDrts  under  License  Exceptions. 
License  Exceptions 

LVS:  S3000:  N/A  for  6A001.a.2.a.1.  a.2.a.2. 
a.2.a.7,  a.2.b:  processing  equipment 
controlled  by  6A002.a.2.c,  and  specially 
designed  for  real  time  application  with  towed 
acoustic  hydrophone  arrays;  a.2.e.l,  a.2.e.2; 
and  bottom  or  bay  cable  systems  controlled 
by  6A002.a.2.e.3  and  having  processing 
equipment  sptecially  designed  for  real  time 
application  with  bottom  or  bay  cable  systems 
GBS:  Yes  for  6A001.a.l.b.4 
CIV:  Yes  for  6A001.a.l.b.4 
List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  6A991 
Related  Definitions:  N/A 
Items:  a.  Marine  acoustic  systems,  equipment 
and  specially  designed  comfjonents  therefor, 
as  follows:  a.l.  Active  (transmitting  or 
transmitting-and-receiving)  systems, 
equipment  and  specially  designed 
components  therefor,  as  follows: 
Note:  6A001.a.l  does  not  control: 
a.  Depth  sounders  operating  vertically 
below  the  apparatus,  not  including  a 
scanning  function  exceeding  ±20°,  and 
limited  to  measuring  the  depth  of  water,  the 
distance  of  submerged  or  buried  objects  or 
Hsh  finding; 


b.  Acoustic  beacons,  as  follows: 

1.  Acoustic  emergency  beacons; 

2.  Fingers  specially  designed  for  relocating 
or  returning  to  an  underwater  position. 

a.l.a.  Wide-swath  bathymetric  survey 
systems  designed  for  sea  bed  topographic 
mapping,  having  all  of  the  following: 

a.l. a.l.  Being  designed  to  take 
measurements  at  an  angle  exceeding  20°  from 
the  vertical; 

a.1.a.2.  Being  designed  to  measure  depths 
exceeding  600  m  beiow  the  water  surface; 
and 

a.i.a.3.  Being  designed  to  provide  any  of 
the  following: 

a.l.a.S.a.  Incorporation  of  multiple  beams 
any  of  which  is  less  than  1.9°;  or 

a.l.a.3.b.  Data  accuracies  of  better  than 
0.3%  of  water  depth  across  the  swath 
averaged  over  the  individual  measurements 
within  the  swath; 

a.l.b.  Object  detection  or  location  systems 
having  any  of  the  following: 

a.l.b.l.  A  transmitting  firequency  below  10 
Khz; 

a.l.b.2.  Sound  pressure  level  exceeding 
224  Db  (reference  1  uPa  at  1  m)  for 
equipment  with  an  0{>erating  frequency  in 
the  band  from  10  Khz  to  24  Khz  inclusive; 

a.l.b.3.  Sound  pressure  level  exceeding 
235  Db  (reference  1  ttPi  at  1  m)  for 
equipment  with  an  operating  frequency  in 
the  band  between  24  Khz  and  30  Khz; 

a.l.b.4.  Forming  beams  of  less  than  1°  on 
any  axis  and  having  an  operating  frequency 
of  less  than  100  Khz; 

a.l.b. 5.  Designed  to  operate  with  an 
unambiguous  display  range  exceeding  5,120 
m;  or 

a.l.b.6.  Designed  to  withstand  pressure 
during  normal  operation  at  depths  exceeding 
1,000  m  and  having  transducers  with  any  of 
the  following: 

*  a.l.b.6.a.  Dynamic  comp)ensation  for 
pressure;  or 

a.l.b.e.b.  Incorporating  other  than  lead 
zirconate  titanate  as  the  transduction 
element; 

a. I.e.  Acoustic  projectors,  including 
transducers,  incorporating  piezoelectric, 
magnetostrictive,  electrostrictive, 
electrodynamic  or  hydraulic  elements 
operating  individually  or  in  a  designed 
combination,  having  any  of  the  following: 

Notes:  1.  The  control  status  of  acoustic 
projectors,  including  transducers,  specially 
designed  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

2.  6A001.a.l.c  does  not  control«lectronic 
sources  that  direct  the  sound  vertically  only, 
or  mechanical  (e.g.,  air  gun  or  vapor-shock 
gun)  or  chemical  (e.g.,  explosive)  sources. 

a.l.c.l.  An  instantaneous  radiated  acoustic 
power  density  exceeding  0.01  mW/mmVHz 
for  devices  operating  at  frequencies  below  10 
Khz; 

a.l.c.2.  A  continuously  radiated  acoustic 
power  density  exceeding  0.001  Mw/mmVHz 
for  devices  operating  at  frequencies  below  10 
Khz; 

Technical  Note:  Acoustic  power  density  is 
obtained  by  dividing  the  output  acoustic 
power  by  the  product  of  the  area  of  the 
radiating  surface  and  the  frequency  of 
operation. 


a.l.c.3.  Designed  to  withstand  pressiu« 
during  normal  operation  at  depths  exceeding 
1,000  m;  or 

a.l.c.4.  Side-lobe  suppression  exceeding  22 
Db; 

a.l.d.  Acoustic  systems,  equipment  and 
specially  designed  components  for 
determining  the  position  of  surface  vessels  or 
underwater  vehicles  having  any  of  the 
following: 

Note:  6A()01.a.l.d  includes: 

a.  Equipment  using  coherent  "signal 
processing"  between  two  or  more  beacons 
and  the  hydrophone  unit  carried  by  the 
surface  vessel  or  underwater  vehicle; 

b.  Equipment  capable  of  automatically 
correcting  speed-of-sound  propagation  errors 
for  calculation  of  a  point. 

a. l.d.l.  Designed  to  operate  at  a  range 
exceeding  1,000  m  with  a  positioning 
accuracy  of  less  than  10  m  rms  (root  mean 
square)  when  measured  at  a  range  of  1,000 
m:or 

a.l.d.2.  Designed  to  withstand  presstue  at 
depths  exceeding  1 ,000  m; 

a.2.  Passive  (receiving,  whether  or  not 
related  in  normal  application  to  separate 
active  equipment)  systems,  equipment  and 
specially  designed  components  therefor,  as 
follows: 

a.2.a.  Hydrophones  (transducers)  having 
any  of  the  following  characteristics: 

a.2.a.l.  Incorporating  continuous  flexible 
sensors  or  assemblies  of  discrete  sensor 
elements  with  either  a  diameter  or  length  less 
than  20  mm  and  with  a  separation  between 
elements  of  less  than  20  mm; 

a.2.a.2.  Having  any  of  the  following  sensing 
elements: 

ar.2.a.2.a.  Optical  fibers; 

a.2.a.2.b.  Piezoelectric  polymers;  or 

a.2.a.2.c.  Flexible  piezoelectric  ceramic 
materials; 

a.2.a.3.  A  hydrophone  sensitivity  better 
than  - 180  Db  at  any  depth  with  no 
acceleration  compensation; 

a.2.a.4.  When  designed  to  operate  at  depths 
not  exceeding  35  m.  a  hydrophone  sensitivity 
better  than  - 186  Db  with  acceleration 
compensation; 

a.2.a.5.  When  designed  for  normal 
operation  at  depths  exceeding  35  m.  a 
hydrophone  sensitivity  better  than  - 192  Db 
with  acceleration  compensation; 

a.2.a.6.  When  designed  for  normal 
operation  at  depths  exceeding  100  m,  a 
hydrophone  sensitivity  better  than  -  204  Db; 
or 

a.  2. a.  7.  Designed  for  operation  at  depths 
exceeding  1,000  m; 

Technical  Note:  Hydrophone  sensitivity  is 
defined  as  twenty  times  the  logarithm  to  the 
base  10  of  the  ratio  of  rms  output  voltage  to 
a  1  V  rms  reference,  when  the  hydrophone 
sensor,  without  a  pre-amplifier.  is  placed  in 
a  plane  wave  acoustic  field  with  an  rms 
pressure  of  1  jiPa.  For  example,  a 
hydrophone  of  7 160  Db  (reference  1  V  per 
jiPa)  would  yield  an  output  voltage  of  10~* 
V  in  such  a  field,  while  one  of  - 180  Db 
sensitivity  would  yield  only  10~'  V  output. 
Thus,  - 160  Db  is  better  than  - 180  Db. 

a.2.b.  Towed  acoustic  hydrophone  arrays 
having  any  of  the  following: 

a.2.b.l.  Hydrophone  group  spacing  of  less 
thiin  12.5  m; 
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a.2.b.2.  Hydijqphcme  group  spacing  of  12.5 
m  to  less  than  2S  m  and  designed  or  able  to 
be  modified  to  operate  at  depths  exceeding 

35  m;  ,         - 

TachniGal  NJ^:  "Able  to  be  modified"  in 
6A001.a.2.b.2  ipisans  having  provisions  to 
allow  a  change  of  the  wiring  or 
interconnections  to  alter  hydrophone  group 
spacing  or  operating  depth  limits.  These 
provisions  are:  spare  wiring  exceeding  10% 
of  the  number  o(  wires,  hydrophone  group 
spacing  adjusti|itot  blocks  or  internal  depth 
limiting  devices  that  are  adjustable  or  Aat 
control  more  than  one  hydrophone  group. 

a.2.b.3.  Hydrophone  group  spacing  of  25  m 
or  more  and  deiijgned  to  operate  at  depths 
exceeding  100  m; 

a.2.b.4.  Heading  sensors  controlled  by 
6A001.a.2.d; 

a.2.b.5.  LongiUdinally  reinforced  array 
hoses;  | ! 

a.2.b.6.  An  as^^bled  array  of  less  than  40 
mm  in  diameteit  \ 

a.2.b.7.  Multij)iexed  hydrophone  group 
signals  designed  b  operate  at  depths 
exceeding  35  m  or  having  an  adjustable  or 
removable  depth  sensing  device  in  order  to 
operate  at  depths  exceeding  35  m;  or 
a.2.b.8.  Hydrophone  characteristics 
controlled  by  6/fboi.a.2.a; 

a.2.c.  Processinjg  equipment,  specially 
designed  for  tow(*d  acoustic  hydrophone 
arrays,  having  "»ier  accessible 
programmability'  and  time  or  fi^quency 
domain  processitig  and  correlation,  including 
spectral  analysis,  digital  filtering  and 
beamforming  using  Fast  Fourier  or  other 
transforms  or  processes; 

a.2.d.  Heading  sensors  having  all  of  the 
following:  i 

a.2.d.l.  An  accdracy  of  better  tjian  ±0.5*; 
and  1 

a.2.d.2.  Any  offce  following: 
a.2.d.2.a.  Designed  to  be  incorporated 
within  the  array  hosing  and  to  operate  at 
depths  exceeding  35  m  or  having  an 
adjustable  or  removable  depth  sensing  device 
in  order  to  operate  at  depths  exceeding  35  m; 
or  I 

a.2.d.2.b.  Desig^  ed  to  be  mounted  external 
to  the  array  hosiS^  and  having  a  sensor  unit 
capable  of  operatiig  with  360'  roll  at  depths 
exceeding  35  m;  1 1 

a.2.e.  Bottom  or  bay  cable  systems  having 
any  of  the  following: 

a.2.e.l.  Incorportting  hydrophones 
controlled  by  6A90l.a.2.a; 

a.2.e.2.  Incorpo^ting  multiplexed 
hydrophone  groupi  signals  designed  to 
operate  at  depths  eocceeding  35  m  or  having 
an  adjustable  or  removable  depth  sensing 
device  in  order  toi  operate  at  depths 
exceeding  35  m;  or 

a.2.e.3.  Processing  equipment,  specially 
designed  for  bottom  or  bay  cable  systems, 
having  "user  acce$»ible  programmability" 
and  time  or  frequ^i^cy  domain  processing 
and  correlation,  including  spectral  analysis, 
digital  filtering  andl  beamforming  using  Fast 
Fourier  or  other  tr^iisforms  or  processes; 

b.  Correlation-velocity  sonar  log  equipment 
designed  to  measure  the  horizontal  speed  of 
the  equipment  carrier  relative  to  the  sea  bed 
at  distances  between  the  carrier  and  the  sea 
bed  exceeding  500  n. 


SA002    Optical  scnaors. 
License  Requu«iieiits 

Reason  for  Control:  NS,  MT,  CC,  RS,  AT,  UN 


Control(s) 

NS  applies  to  entire  entrj' 
MT  applies  to  optical  de- 
tectors in  6A002.a.l, 
a.3,  and  .e  that  are  spe- 
cially designed  or  rated 
as  electomagnetic  (in- 
cluding "lasers")  and 
ionized  particle  radi- 
ation resistant 
RS  applies  to  6A002.a.l, 

a.2,  a.3  and  .c. 
OC  applies  to  police- 
model  infrared  viewers 
in  6A0O2.C. 
AT  applies  to  entire  entry 
UN  applies  to  6A002.a.l, 
a.2,  a.3  and  c. 


Country  Chart 

NS  Column  2 
MT  Column  1 


RS  Column  1 
OC  Column  1 


AT  Column  1 
Rwanda 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

LVS:  $3000,  except  N/A  for  MT  and  for 

6A002.a.l,  a.2.  a.3.  .c,  and  .e 
CBS:  N/A 
aV:N/A 

List  of  Items  Controlled 
Unit:  Parts  and  accessories  in  S  value 
Belated  Controls:  See  also  6A102, 6A202,  and 

6A992 
Related  Definitions:  (1)  "Image  intensifiers" 
defined  in  6A002.a.2  and  "focal  plane 
.  arrays"  defined  in  6A002.a.3  specially 
designed,  modified,  or  configured  for 
military  use  and  not  part  of  civil  equipment 
are  subject  to  the  export  licensing  authority 
of  U.S.  Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121).  (2)  "Space 
qualified"  "monospectral  imaging  sensors", 
and  "multispectral  imaging  sensors"  defined 
in  6A002.b,  and  "space-qualified"  "focal 
plane  arrays"  defined  in  6A002.e,  specially 
designed  or  modified  for  items  on  the  U.S. 
Munitions  List  are  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls  (22 
CFR  part  121) 
Items:  a.  Optical  detectors,  as  follows: 

Note:  6A002.a  does  not  control  germanium 
or  silicon  photodevices. 

a.l.  "Space-qualified"  solid-state  detectors, 
as  follows: 

a.l.a.  "Space-qualified"  solid-state 
detectors,  having  all  of  the  following: 

a.  1. a.l.  A  peak  response  in  the  wavelength 
range  exceeding  10  nm  but  not  exceeding  300 
nm;and 

a.l.a.2.  A  response  of  less  than  0.1% 
relative  to  the  peak  response  at  a  wavelength 
exceeding  400  nm; 

a.l.b.  "Space-qualified"  solid-state 
detectors,  having  all  of  the  following: 

a.l.b.l.  A  peak  response  in  the  wavelength 
range  exceeding  900  nm  but  not  exceeding 
1,200  nm;  and 

a.l.b.2.  A  response  "time  constant"  of  95 
ns  or  less; 

a.l.c.  "Space-qualified"  solid-state 
detectors  having  a  peak  response  in  the 


wavelength  range  exceeding  1,200  nm  but 
not  exceeding  30,000  nm; 

a.2.  Image  intensifier  tubes  and  specially 
designed  components  therefor,  as  follows: 

a.2.a.  Image  intensifier  tubes  having  all  of 
the  following: 

a.2.a.l.  A  peak  response  in  the  wavelength 
range  exceeding  400  nm  but  not  exceeding 
1,050  nm;  .  * 

a.2.a.2.  A  microchannel  plate  for  electron 
image  amplification  with  a  hole  pitch 
(center-to-center  spacing)  of  15  jun  or  less; 
and 

a.2.a.3.  Photocathodes,  as  follows: 
a.2.a.3.a.  S-20.  S-25  or  multialkali 

photocathodes  with  a  luminous  sensitivity 

exceeding  240  jiA/lm; 

a.2.a.3.b.  GaAs  orCalnAs  photocathodes: 
or 

a.2.a.3.c.  Other  III-V  compound 
semiconductor  photocathodes; 

Note:  6A0O2.a.2.a.3.c  does  not  control 
compound  semiconductor  photocathodes 
with  a  maximum  radiant  sensitivity  of  10 
mA/W  or  less. 

* 

a.2.b.  Specially  designed  components,  as 
follows: 

a.2.b.l.  MicroChannel  plates  having  a  hole 
pitch  (center-to-center  spacing)  of  15  jim  or 


a.2.b.2.  GaAs  or  GalnAs  photocathodes: 

a.2.b.3.  Other  III-V  compound 
semiconductor  photocathodes; 

Note:  6A002.a.2.b.3  does  not  control 
compound  semiconductor  photocathodes 
with  a  maximum  radi^t  sensitivity  of  10 
mA/W  or  less. 

a.3.  Non- "space-qualified"  "focal  plane 
arrays",  as  follows: 

Technical  Note:  Linear  or  two-dimensional 
multi-element  detector  arrays  are  referred  to 
as  "focal  plane  arrays". 

Notes:  1.  6A002.a.3  includes 
photoconductiye  arrays  and  photovoltaic 
arrays. 

2.  6A002.a.3  does  not  control  silicon  "focal 
plane  arrays",  multi-element  (not  to  exceed 
16  elements)  encapsulated  photoconductive 
cells  or  pyroelectric  detectors  using  any  of 
the  following: 

a.  Lead  sulphide; 

b.  Triglycine  sulphate  and  variants;     '. 

c.  Lead-lanthanum-zirconium  titanate  and 
variants; 

d.  Lithium  tantalate; 

e.  Polyvinylidene  fluoride  and  variants; 

{.  Strontium  barium  niobate  and  variants; 
or 

g.  Lead  selenide. 

a.3.a.  Non-"space-qualified"  "focal  plane 
arrays",  having  all  of  the  following: 

a.3.a.l.  Individual  elements  with  a  peak 
response  within  the  wavelength  range 
exceeding  900  nm  but  not  exceeding  1.050 
nm;and 

a.3.a.2.  A  response  "time  constant"  of  less 
than  0.5  ns; 

a.3.b.  Non-"space-qualified"  "focal  plane 
arrays",  having  all  of  the  following: 

a.3.b.l.  Individual  elements  with  a  peak 
response  in  the  wavelength  range  exceeding 
1,050  nm  but  not  exceeding  1,200  nm;  and 

a.3.b.2.  A  response  "time  constant"  of  95 
ns  or  less; 
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a.3.c.  Non-"space-qualified"  "focal  plane 
arrays",  having  individual  elements  with  a 
peak  response  in  the  wavelength  range 
exceeding  1 ,200  nm  but  not  exceeding  30,000 
nm. 

b.  "Monospectral  imaging  sensors"  and 
"multispectrtl  imaging  sensqrs"  designed  for 
remote  sensing  applications,  having  any  of 
the  following: 

b.l.  An  Instantaneous-Field-Of-View 
(IFOV)  of  less  than  200  jir  (microradians);  or 

b.2.  Being  specified  for  operation  in  the 
wavelength  range  exceeding  400  nm  but  not 
exceeding  30.000  nm  and  having  all  the 
following; 

b.2.a.  Providing  output  imaging  data  in 
digital  format;  and 

b.2.b.  Being  any  of  the  following: 

b.2.b.l.  "Space-qualified";  or 

b.2.b.2.  Designed  for  airtwme  operation, 
using  other  than  silicon  detectors,  and  having 
an  IFOV  of  less  than  2.5  mr  (milliradians). 

c.  Direct  view  imaging  equipment 
operating  in  the  visible  or  infrared  spectrum, 
incorporating  any  of  the  following: 

cl.  Image  intensifier  tubes  having  the 
characteristics  listed  in  6A002.a.2.a;  or 

C.2.  "Focal  plane  arrays"  having  the 
characteristics  listed  in  6A0O2.a.3. 

Technical  Note:  "Direct  view"  refers  to 
imaging  equipment,  operating  in  the  visible 
or  infrared  spectnim,  that  presents  a  visual 
image  to  a  human  observer  without 
converting  the  image  into  an  electronic  signal 
for  television  display,  and  that  cannot  record 
or  store  the  image  photographically, 
electronically  or  by  any  other  means. 

Note:  6A002.C  does  not  control  the 
following  equipment  incorporating  other 
than  GaAs  or  GalnAs  photocathodes: 

a.  Industrial  or  civilian  intrusion  alarm, 
traffic  or  industrial  movement  control  or 
counting  systems; 

b.  Medical  equipment; 

c.  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

d.  Flame  detectors  for  industrial  furnaces; 

e.  Equipment  specially  designed  for 
laboratory  use. 

d.  Special  support  components  for  optical 
sensors,  as  follows: 

d.l.  "Space-qualified"  cryocoolers; 

d.2.  Non-"space-qualified"  cryocoolers, 
having  a  cooling  source  temperature  below 
218  K  ( -  55'  C),  as  follows: 

d.2. a.  Closed  cycle  type  with  a  specified 
Mean-Time-To-Failure  (MTTF),  or  Mean- 
Time-Between-Failures  (MTBF).  exceeding 
2,500  hours; 

d.2.b.  Joule-Th  -nson  (JT)  self-regulating 
minicooiers  having  bore  (outside)  diameters 
of  less  than  8  nun; 

d.3.  Optical  sensing  fibers  specially 
fabricated  either  com|X)sitionally  or 
structurally,  or  modified  by  coating,  to  be 
acoustically,  thermally,  inertially, 
electromagnetically  or  nuclear  radiation 
'    sensitive. 

e.  "Space  qualified"  "focal  plane  arrays" 
having  more  than  2,048  elements  per  array 
and  having  a  peak  resp>onse  in  the 
wavelength  range  exceeding  300  nm  but  not 
exceeding  900  nm. 


6A003    Cameras. 

License  Requirements 

Reason  for  Control:  NS,  NP.  RS.  AT,  UN 


ContToHs)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
NP  applies  to  items  con-        NP  Column  1 

trolled  in  paragraphs 

6A003.a.2,  a.3  and  a.4. 
RS  applies  to  items  con-        RS  Column  1 

trolled  in  6A003.b.3  and 

b.4. 
AT  applies  to  entire  entry     AT  Column  1 
UN  applies  to  items  con-       Rwanda 

trolled  in  6A003.b.3  and 

b.4. 

License  Exceptions 

LVS:  $1500,  except  N/A  for  6A003.a.2 

through  a.5,  b.l,  b.3  and  b.4 
GBS:  Yes  for  6A003.a.l 
aV:  Yes  for  6A003.a.l 
List  of  Items  Controlled 

Unit:  Number 

Belated  Controls:  See  also  6A203.  See 

8A002.d  and  .e  for  cameras  specially 

designed  or  modified  for  underwater  use. 
Related  Definitions:  N/A 
Items:  a.  Instrumentation  cameras,  as  follows: 

a.l.  High-speed  cinema  recording  cameras 
using  any  film  format  from  8  mm  to  16  mm 
inclusive,  in  which  the  film  is  continuously 
advanced  throughout  the  receding  period, 
and  that  are  capable  of  recording  at  framing 
rates  exceeding  13,150  irsmes/s; 

Note:  6A003.a.l  does  not  control  cinema 
recording  cameras  for  normal  civil  purposes. 

a.2.  Mechanical  high  speed  cameras,  in 
which  the  film  does  not  move,  capable  of 
recording  at  rates  exceeding  1 ,000,000 
frames/s  for  the  full  framing  height  of  35  mm 
filhj,  or  at  proportionately  higher  rates  for 
lesser  frame  heights,  or  at  proportionately 
lower  rates  for  greater  frame  heights; 

a.3.  Mechanical  or  electronic  streak 
cameras  having  writing  speeds  exceeding  10 
mm/)is; 

a.4.  Electronic  framing  cameras  having  a 
speed  exceeding  1,000,000  frames/s; 

a.5.  Electronic  cameras,  having  all  of  the 
following: 

a.5.a.  An  electronic  shutter  speed  (gating 
capability)  of  less  than  1  ^s  per  full  frame; 
and 

a.S.b.  A  read  out  time  allowing  a  framing 
rate  of  more  than  125  full  frames  per  second. 

b.  Imaging  cameras,  as  follows: 

Note:  6A003.b  does  not  control  television 
or  video  cameras  specially  designed  for 
television  broadcasting. 

b.l.  Video  cameras  incorporating  solid 
state  sensors,  having  any  of  the  following: 

b.l.a.  More  than  4  x  10*  "active  pixels"  per 
solid  state  array  for  monochrome  (black  and 
white)  cameras; 

b.l.b.  More  than  4x10*  "active  pixels"  per 
solid  state  array  for  color  cameras 
incorporating  three  solid  state  arrays;  or 

b.l.c.  More  than  12  x  10*  "active  pixels" 
for  solid  state  array  color  cameras 
incorp>orating  one  solid  state  array; 

b.2.  Scanning  cameras  and  scanning 
camera  systems,  having  all  of  the  following: 


b.2.a.  Linear  detector  arrays  with  more 
than  8.192  elements  per  array;  and 

b.2.b.  Mechanical  scanning  in  one 
direction; 

b.3.  Imaging  cameras  incorporating  image 
intensifiers  having  the  characteristics  listed 
in  6A002.a.2.a; 

b.4.  Imaging  cameras  incorporating  "focal 
plane  arrays"  having  the  characteristics  listed 
in  6A002.a.3. 


8A004    Optics. 
License  Raquirements 

/feasor  for  Control:  NS.  AT 

Control(s) 


Country  Chart 


NS  applies  to  entire  entry     NS  Column  2 
AT  applies  to  entire  entry     AT  Coliunn  1 

license  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

LVS: $3000 

GBS:  Yes  for  6A004.a.l,  a.2,  a.4.  b.  d.2.  and 

d.4 
aV:  Yes  for  6A004.a.l,  a.2,  a.4.  b.  d.2.  and 

d.4 
List  of  Items  Controlled 
Unit:  Equipment  in  number,  cable  in  meters/ 

feet;  components  in  $  value 
Related  Conttols:  See  also  6A994 
Related  Definitions:  N/A 
Items:  a.  Optical  mirrors  (reflectors),  as 
follows: 

a.l.  "Deformable  mirrors"  having  either 
continuous  or  multi-element  surfaces,  and 
sftecially  designed  components  therefor, 
capable  of  dynamically  repositioning 
portions  of  the  surfoce  of  the  mirror  at  rates 
exceeding  100  Hz; 

a.2.  Li^tweight  monolithic  mirrors  having 
an  average  "equivalent  density"  of  less  than 
30  kg/m^  and  a  total  mass  exceeding  10  kg; 

a.3.  Lightweight  "composite"  or  foam 
mirror  structures  having  an  average 
"equivalent  density"  of  less  than  30  kg/m^ 
and  a  total  mass  exceeding  2  kg; 

a.4.  Beam  steering  mirrors  more  than  100 
mm  in  diameter  or  length  of  major  axis,  that 
maintain  a  flatness  of  lambda/2  or  better 
(lambda  is  equal  to  633  nm)  having  a  control 
bandwidth  exceeding  100  Hz. 

b.  Optical  components  made  from  zinc 
selenide  (ZnSe)  or  zinc  sulphide  (ZnS)  with 
transmission  in  the  wavelength  range 
exceeding  3,000  nm  but  not  exceeding  25,000 
nm  and  having  any  of  the  following: 

b.l.  Exceeding  100  cm'  in  volume;  or 
b.2.  Exceeding  80  mm  in  diameter  or 

length  of  major  axis  and  20  mm  in  thickness 

(depth). 

c.  "Space-qualified"  components  for 
optical  systems,  as  fojlows: 

cl.  Lightweighted'to  less  than  20% 
"equivalent  density"  compared  with  a  solid 
blank  of  the  same  aperture  and  thickness; 

C.2.  Substrates,  substrates  having  surface 
coatings  (single-layer  or  multi-layer,  metallic 
or  dielectric,  conducting,  semiconducting  or 
insulating)  or  having  protective  films; 

C.3.  Segments  or  assemblies  of  mirrors 
designed  to  be  assembled  in  space  into  an 
optical  system  with  a  collecting  aperture 


UM\ 


Feii 
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equivalent  to  oi  1  arger  than  a  single  optic  1 
m  in  diameter; 

C.4.  Manufoctured  from  "composite" 
materials  having ia  coefficient  of  linear 
thennal  expansion  equal  to  or  less  than  5  x 
10"*  in  any  coa^rtlinate  direction. 

d.  Optical  coqtrol  equipment,  as  follows: 

d.l.  Speciallyi  designed  to  maintain  the 
sur&ce  figure  or  orientation  of  the  "space- 
qualified"  components  controlled  by 
6A004.c.lor6AP04.c.3; 

d.2.  Having  storing,  tracking,  stabilization 
or  resonator  alig^ent  bandwidths  equal  to 
or  more  than  100  iHz  and  an  accuracy  of  10 
|ir  (microradians)  or  less; 

d.3.  Gimbals  having  all  of  the  following: 

d.3.a.  A  maximum  slew  exceeding  5'; 

d.3.b.  A  bandwidth  of  100  Hz  or  more; 

d.3.c.  Angular  pointing  errors  of  200  nr 
(microradians)  or  less;  and 

d.3.d.  Having  kby  of  the  following: 

d.3.d.l.  Exceeding  0.15  m  but  not 
exceeding  1  m  in  diameter  or  major  axis 
length  and  capablte  of  angular  accelerations 
exceeding  2  r  (raifiansl/s^;  or 

d.3.d.2.  Exceeding  l  m  in  diameter  or  - 
major  axis  length  and  capable  of  angular 
accelerations  exoaeding  0.5  r  (radiansl/s*; 

d.4.  Specially  designed  to  maintain  the 
alignment  of  phased  array  or  phased  segment 
mirror  systems  consisting  of  mirrors  with  a 
segment  diameter  or  major  axis  length  of  1 
m  or  more.  ' ' 

6A005    "Lasers",  components  and  optical 
equipment,  as  follows  (ses  Ust  of  Items 
Controlled). 

License  Requirentents. 

Reason  for  Controi:  NS,  NP.  AT 


ControlU 


i 


Country  Chart 


NS  applies  to  entSJe  entry      NS  Column  2 
NP  applies  to  6At)b5.a.l.c,     NP  Column  1 

a.2.a  (with  an  output 

power  >  40W),  a.4.c, 

a.6,  (argon  ion  Users 

only),  cl.b  (witl^  an 

output  power  >i  80W), 

c.2.c.2.a  (with  44  output 

power  >  40W),  cL2.c.2.b 

(with  an  outpulTpower  > 

40W),  c.2.d.2.b  (With  an 

output  power  >  40W), 

and  d.2.c.  | 

AT  applies  to  entji  s  entry     AT  Column  1 
License  Exception  i 

LVS:  N/A  for  NP  itdms 

$3000  for  all  other  items 

GBS:  Yes,  for  6A0^$.d  (except  d.2.c).  CO2  or 
CO/COj  "lasers"  having  an  output 
wavelength  in  the  range  from  9,000  to 
11,000  nm  and  having  a  pulsed  output  not 
exceeding  2  J  per  pulse  and  a  maximum 
rated  average  siqjUe  or  multimode  output 
power  not  exceeding  5  Kw;  CO  "lasers" 
having  a  CW  maidmmn  rated  single  or 
multimode  outpvt  power  not  exceeding  10 
Kw;  CO2  "laserst  Controlled  by  6A005.a.4 
that  operate  in  CW  multiple-transverse 
mode;  and  having  a  CW  output  power  not 
exceeding  15  Kw;  Neodymium-doped 
(other  than  glass),  pulse-excited,  "Q- 
switched  lasers"  controlled  by 
6A005.c.2.b.2.b  having  a  pulse  duration 


equal  to  or  more  than  1  ns;  and  a  multiple- 
transverse  mode  output  with  a  "peak 
power"  not  exceeding  400  MW; 
Neodymium-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.3.b  or 
6A005.c.2.b.4.b  that  have  an  output 
wavelength  exceeding  1,000  nm,  but  not 
exceeding  1,100  nm;  and  an  average  or  CW 
output  power  not  exceeding  2  Kw;  and 
operate  in  a  pulse-excited,  non-"Q- 
switched"  multiple-transverse  mode;  or  in 
a  continuously  excited,  multiple-transverse 
mode;  and  6A005.g.l. 
aV:  Yes,  for  6A005..d  (except  d.2.c),  CO2  or 
CO/CO2  "lasers"  having  an  output 
wavelength  in  the  range  from  9,000  to 
11,000  nm  and  having  a  pulsed  output  not 
exceeding  2  J  per  pulse  and  a  maximum 
rated  average  single  or  multimode  output 
power  not  exceeding  5  Kw;  CO  "lasers" 
having  a  CW  maximimi  rated  single  or 
multimode  output  power  not  exceeding  10 
Kw;  CO2  "lasers"  controlled  by  6A005.a.4 
that  operate  in  CW  multiple-transverse 
mode;  and  having  a  CW  output  power  not 
exceeding  15  Kw;  Neodymium-doped 
(other  than  glass),  pulse-excited,  "Q- 
switched  lasers"  controlled  by 
6A005.c.2.b.2.b  having  a  pulse  duration 
equal  to  or  more  than  1  ns;  and  a  multiple- 
transverse  mode  output  with  a  "peak 
power"  not  exceeding  400  MW; 
Neodymium-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.3.b  or 
6A005.c.2.b.4.b  that  have  an  output 
wavelength  exceeding  1,000  nm,  but  not 
exceeding  1 ,100  nm;  and  an  average  or  CW 
output  power  not  exceeding  2  Kw;  and 
operate  in  a  pulse-excited,  non-"Q- 
switched"  multiple-transverse  mode;  or  in 
a  continuously  excited,  multiple-transverse 
mode;  and  6  A005.g.  1 . 
List  of  Items  Controlled 
Unit:  Equipment  in  number;  parts  and 

accessories  iif  $  value 
Related  Controls:  See  also  6A205, 6A995, 
OBOOl.gS  and  OBOOl.b.6.  Shared  aperture 
optical  elements,  capable  of  operating  in 
"super-high  power  laser"  applications  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Dep^ftment  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR  nart 
121.)  "^ 

Related  Definitions:  (1)  Pulsed  "lasers" 
include  those  that  run  in  a  continuous 
wave  (CW)  mode  with  pulses* 
superimposed.  (2)  Pulse-excited  "lasers"  ^ 
include  those  that  run  in  a  continuously 
excited  mode  with  pulse  excitation 
superimposed.  (3)  The  control  status  of 
Raman  "lasers"  is  determined  by  the 
parameters  of  the  pumping  source  "lasers". 
The  pumping  source  "lasers"  can  be  any  of 
the  "lasers"  described  as  follows: 
Items:  a.  Gas  "lasers",  as  follows: 

a.l.  Excimer  "lasers",  having  any  of  the 
following: 

a.l.a.  An  output  wavelength  not  exceeding 
150  nm  and  having  any  of  the  following: 

a.l.a.t.  An  output  energy  exceeding  50  mj 
per  pulse;  or 

a.l.a.2.  An  average  or  CW  output  power 
exceeding  1  W; 

a.l.h|.  An  output  wavelength  exceeding  ISO 
nm  but  not  exceeding  190  nm  and  having  any 
of  the  following: 


a.l.b.l.  An  output  energy  exceeding  1.5  J 
per  pulse;  (»■ 

a.l.b.2.  An  average  or  CW  output  power 
exceeding  120  W; 

a.l.c.  An  output  wavelength  exceeding  190 
nm  but  not  exceeding  360  nm  and  having  any 
of  the  following: 

a.l.cl.  An  output  energy  exceeding  10  J 
per  pulse;  or 

a.l.c.2.  An  average  or  CW  output  power 
exceeding  500  W;  or 

a.l.d.  An  output  wavelength  exceeding  360 
nm  and  having  any  of  the  following: 

a.l.d.l.  An  output  energy  exceeding  1.5  J 
per  pulse;  or 

a.l.d.2.  An  average  or  CW  output  power 
exceeding  30  W; 
a.2.  Metal  vapor  "lasers",  as  follows: 
a.2.a.  Copper  (Cu)  "lasers*  having  an 
average  or  CW  output  power  exceeding  20  W; 
a.2.b.  Gold  (Au)  "lasers"  having  an  average 
or  CW  output  power  exceeding  5  W; 

a.2.c.  Sodium  (Na)  "lasers"  having  an 
output  power  exceeding  5  W; 

a.2.d.  Barium  (Ba)  "lasers"  having  an 
average  or  CW  output  power  exceeding  2  W; 
a.3.  Carbon  monoxide  (CO)  "lasers"  having 
any  of  the  following: 

a. 3. a.  An  output  energy  exceeding  2  J  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
5  Kw;  or 

a.3.b.  An  average  or  CW  output  power 
exceeding  5  Kw; 

a.4.  Carbon  dioxide  (CO2)  "lasers"  having 
any  of  the  following: 

a.4.a.  A  CW  output  power  exceeding  15 
Kw; 

a.4.b.  A  pulsed  output  having  a  "pulse 
duration"  exceeding  10  fis  and  having  any  of 
the  following: 

a.4.b.l.  An  average  output  power 
exceeding  10  Kw;  or 

a.4.b.2.  A  pulsed  "peak  power"  exceedinii 
100  Kw;  or  * 

a.4.c.  A  pulsed  output  having  a  "pulse 
duration"  equal  to  or  less  than  10  ^s;  and 
having  any  of  the  following: 

a.4.c.l.  A  pulse  energy  exceeding  5  J  per 
pulse;  or 

a.4.c.2.  An  average  output  power  exceeding 

a.5.  "Chemical  lasers",  as  follows: 

a.5.a.  Hydrogen  Fluoride  (HF)  "lasers"; 

a.S.b.  Deuterium  Fluoride  (DF)  "lasers"; 

a.5.c.  "Transfer  lasers",  as  follows: 

a.5.c.l.  Oxygen  Iodine  (O2-I)  "lasere"; 

a.5.c.2.  Deuterium  Fluoride-Carbon  dioxide 
(DF-CO2)  "lasers"; 

a.6.  Gas  discharge  and  ion  "laser?"  (i.e., 
krypton  ion  or  argon  ion  "lasers")  ^ving  any 
of  the  following: 

.    a.6.a.  An  output  energy  exceeding  1.5;  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
50W;or  * 

a.6.b.  An  average  or  CW  output  power 
exceeding  50  W; 

a.7.  Other  gas  "lasers",  having  any  of  the 
following: 

Note:  6A005.a.7  does  not  control  nitrogen 
"lasers". 

a.7.a.  An  output  wavelength  not  exceeding 
150  nm  and  having  any  of  the  following: 

a.  7.a.  1 .  An  output  energy  exceeding  50  mJ 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

a.7.a.2.  An  average  or  CW  output  power 
exceeding  1  W; 
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a.7.b.  An  output  wavelength  exceeding  150 
nm  but  not  exceeding  800  nm  and  having  any 
of  the  following: 

a.7.b.l.  An  output  energy  exceeding  1.5  J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  30  W;  or 

a.7.b.2.  An  average  or  CW  output  power 
exceeding  30  W; 

a.7.c.  An  output  wavelength  exceeding  800 
nm  but  not  exceeding  1,400  nm  and  having 
any  of  the  following: 

a.7.c.l.  An  output  energy  exceeding  0.25  J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  10  W;  or 

a.7.c.2.  An  average  or  CW  output  power 
exceeding  10  W;  or 

a.7.d.  An  output  wavelength  exceeding 
1.400  nm  and  an  average  or  CW  output 
power  exceeding  1  W.  » 

b.  Individual,  multiple-transverse  mode 
semiconductor  "lasers"  and  arrays  of 
individual  semiconductor  "lasers",  having 
any  of  the  following: 

b.l.  An  output  energy  exceeding  500  (ij  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
10  W;  or 

b.2.  An  average  or  CW  output  power 
exceeding  10  W. 

Technical  Note:  Semiconductor  "lasers" 
are  commonly  called  "laser"  diodes. 

Note  1: 6A005.b  includes  semiconductor 
"lasers"  having  optical  output  connectors 
(e.g.  fiber  optic  pigtails). 

Note  2:  The  control  status  of 
semiconductor  "lasers"  specially  designed 
for  other  equipment  is  determined  by  the 
control  status  of  the  other  equipment. 

c.  Solid  state  "lasers",  as  follows: 

c.l.  "Tunable"  "lasers"  having  any  of  the 
following: 

Note:  6A005.C.1  includes  titanium — 
sapphire  (Ti:  AI2O3),  thulium— Y AG  (Tm: 
YAG),  thulium— YSGG  (Tm:  YSGG), 
alexandrite  (Cr  BeAl204)  and  color  center 
"lasers". 

cl.a.  An  output  wavelength  less  than  600 
am  and  having  any  of  the  following: 

c.l.a.l.  An  output  energy  exceeding  50  mj 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

cl.a.2.  An  average  or  CW  output  power 
exceeding  1  W; 

c.l.b.  An  output  wavelength  of  600  am  or 
more  but  not  exceeding  1,400  nm  and  having 
any  of  the  following: 

cl.b.l.  An  output  energy  exceediag  1 1  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
20  W;  or 

c.l.b.2.  An  average  or  CW  output  power 
exceeding  20  W;  or 

cl.c.  An  output  wavelength  exceeding 
1,400  am  and  having  any  of  the  following: 

c.l. c.l.  An  output  energy  exceeding  50  mJ 
per  pulse  and  a  pulsed  "peak  power" 
exceediag  1  W;  or 

c:i.c.2.  An  average  or  CW  output  power 
exceeding  1  W; 

c.2.  Non-"tunable"  "lasers",  as  follows: 

Note:  6A005.C.2  includes  atomic  transition 
solid  state  "lasers". 

c.2.a.  Neodymium  glass  "lasers",  as 
follows: 

c2.a.l.  "Q-switched  lasers"  having  any  of 
the  following: 


c.2.a.l.a.  An  output  energy  exceeding  20  J 
but  not  exceeding  50  J  per  pulse  and  an 
average  output  power  exceeding  10  W;  or 

c.2.a.l.b.  An  output  energy  exceeding  50  J 
per  pulse; 

c.2.a.2.  Non-"Q-switched  lasers"  having 
any  of  the  following: 

c.2.a.2.a.  An  output  energy  exceeding  50  J 
but  not  exceeding  100  J  per  pulse  and  an 
average  output  power  exceeding  20  W;  or 

c.2.a.2.b.  An  output  energy  exceeding  100 
)  per  pulse; 

c.2.b.  Neodymium-doped  (other  than  glass) 
"lasers",  having  an  output  wavelength 
exceeding  1,000  nm  but  not  exceeding  1,100 
nm,  as  follows: 

N.B.:  For  neodymium-doped  (other  thaa 
glass)  "lasers"  having  an  output  wavelength 
not  exceeding  1,000  nm  or  exceeding  1,100 
nm,  see  6A005.c.2.d. 

c.2.b.l.  Pulse-excited,  mode-locked,  "Q- 
switched  lasers"  having  a  "pulse  duration" 
of  less  than  1  ns  and  having  any  of  the 
following: 

c.2.b.l.a.  A  "peak  power"  exceeding  5  GW; 

c.2.b.l.b.  An  average  output  power 
exceediag  10  W;  or 

c.2.b.l.c.  A  pulsed  eaergy  exceediag  0.1  J; 

c.2.b.2.  Pulse-excited,  "Q-switched  lasers" 
haviag  a  pulse  duration  equal  to  or  more  than 
1  ns,  and  having  any  of  the  following: 

c.2.b.2.a.  A  single-transverse  mode  output 
having: 

c.2.b.2.a.l.  A  "peak  power"  exceeding  100 
MW; 

c.2.b.2.a.2.  An  average  output  power 
exceeding  20  W;  or 

c.2.b.2.a.3.  A  pulsed  energy  exceeding  2  J; 
or 

c.2.b.2.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.2.b.l.  A  "peak  power"  exceeding  400 
MW; 

c.2.b.2.b.2.  An  average  output  power 
exceeding  2  kW;  or  * 

c.2.b.2.b.3.  A  pulsed  eoergy  exceediag  2  ); 

c.2.b.3.  Pulse-excited,  noa-"Q-switched 
lasers",  haviag: 

c.2.b.3.a.  A  single-transverse  mode  output 
having: 

c.2.b.3.a.l.  A  "peak  power"  exceeding  500 
kW;  or 

c.2.b.3.a.2.  An  average  output  power 
exceeding  150  W;  or 

c.2.b.3.b.  A  m(iltiple-transverse  mode 
output  having:    \ 

Tc.2.b.3.b.l.  A  "^ak  power"  exceeding  1 
MW;or 

c.2.b.3.b.2.  An  average  power  exceediag  2 
kW; 

c.2.b.4.  Contiouously  excited  "lasers" 
haviag: 

c.2.b.4.a.  A  siagle-transverse  mode  output 
having: 

c.2.b.4.a.l.  A  "peak  power"  exceeding  500 
kW;or 

c.2.b.4.a.2.  Aa  average  or  CW  output  power 
exceeding  150  W;  or 

c.2.b.4.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.4.b.l.  A  "peak  power"  exceeding  1 
MW;  or 

c.2.b.44>-2.  An  average  or  CW  output  power 
exceeding  2  kW; 

C.2.C.  Other  non-"tunable"  "lasers",  having 
any  of  the  followiog: 


C.2.C.I.  A  waveleagth  less  than  150  nm  and 
having  any  of  the  following: 

c.2.c.l.a.  An  output  eaergy  exceeding  SO 
m)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.2.c.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

C.2.C.2.  A  wavelength  of  150  nm  or  more 
but  aot  exceediag  800  am  and  having  any  of 
the  following: 

c.2.c.2.a.  An  output  eaergy  exceeding  1.5  J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  30  W;  or 

c.2.c.2.b.  An  average  or  CW  output  power 
exceeding  30  W; 

C.2.C.3.  A  wavelength  exceediag  800  nm 
but  not  exceeding  1,400  nm,  as  follows: 

c.2.c.3.a.  "Q-switched  lasers"  having: 

c.2.c.3.a.l.  An  output  energy  exceeding  0.5 
)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  50  W;  or 

c.2.c.3.a.2.  An  average  output  power 
exceeding: 

c.2.c.3.a.2.a.  10  W  for  single-mode  "lasers"; 

c.2.c.3.a.2.b.  30  W  for  multimode  "lasers"; 

c.2.c3.b.  Non-"Q-switched  lasers"  having: 

c.2.c.3.b.l.  An  output  energy  exceeding  2 
J  per  pulse  and  a  pulsed  "peak  power" 
exceediag  50  W;  or 

c.2.c.3.b.2.  An  average  or  CW  output  power 
exceeding  50  W;  or 

C.2.C.4.  A  wavelength  exceeding  1,400  nm 
and  having  any  of  the  following: 

c.2.c.4.a.  An  output  energy  exceediag  100 
m)  per  pulse  aad  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.2.a4.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.  Dye  and  other  liquid  "lasers",  having 
any  of  the  following: 

d.l.  A  waveleagth  less  than  150  nm  and: 

d.l.a.  An  output  energy  exceeding  SO  mJ 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

d.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.2.  A  wavelength  of  150  nm  or  more  but 
not  exceeding  800  nm  and  having  any  of  the 
following: 

d.2.a.  An  output  energy  exceeding  1.5  J  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
20  W; 

d.2.b.  An  average  or  CW  output  power 
exceeding  20  W;  or 

d.2.c.  A  pulsed  single  longitudinal  mode 
oscillator  having  an  average  output  power 
exceeding  1  W  and  a  repetition  rate 
exceeding  1  Khz  if  the  "pulse  duration"  is 
less  than  100  ns: 

d.3.  A  wavelength  exceeding  600  nm  but 
not  exceeding  1,400  nm  and  having  any  of 
the  following: 

d.3.a.  An  output  energy  exceeding  0.5  J  per 
pulse  and  a  pulsed  "peak  power"  exceeding 
10  W;  or 

d.3.b.  An  average  or  CW  output  power 
exceeding  10  W;  or 

d.4.  A  wavelength  exceeding  1,400  nm  and 
having  any  of  the  following: 

d.4.a.  An  output  energy  exceeding  100  m) 
per  pulse  and  a  pulsed  "peak  power" 
exceediag  1  W;  or 

d.4.b.  Aa  average  or  CW  output  power 
exceediag  1  W; 

e.  Compooents,  as  follows: 

e.l.  Mirrors  cooled  either  by  active  cooling 
or  by  heat  pipe  cooliag; 
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Toclmical  Not^)  Active  cooling  is  a  cooling 
technique  for  optical  components  using 
flowing  fluids  within  the  subsurface 
(nominally  less  than  1  mm  below  the  optical 
surface)  of  the  opitlcal  component  to  remove 
heat  from  the  opt^c. 

e.2.  Optical  minors  or  transmissive  or 
partially  transmissive  optical  or  electro- 
optical  components  specially  designed  for 
use  with  control!^  "lasers"; 

f.  Optical  equipihent,  as  follows: 
(For  shared  apertti^  optical  elements, 
capable  of  operatlitg  in  "Super-High  Power 
User"  ("SHPL")  ^^plications,  see  the  D.S. 
Munitions  List.)  : 

f.l.  Dynamic  wfiVefront  (phase)  measuring 
equipment  capably  of  mapping  at  least  M   - 
positions  on  a  bedm  wawfront  having  any  of 
the  following: 

f.l.a.  Frame  rates  equal  to  or  more  than  100 
Hz  and  phase  discrimination  of  at  least  5% 
of  the  beam's  wavelength;  or 

f.l.b.  Frame  rates  equal  to  or  more  than 
1,000  Hz  and  phaM  discrimination  of  at  least 
20%  of  the  beam's  wavelength; 

f.2.  "Laser"  diagnostic  equipment  capable 
of  measuring  "SHp^"  system  angular  beam 
steering  errors  of  ^ual  to  or  less  than  10 
|irad; 

f.3.  Optical  equiklment  and  components 
specially  designed  for  a  phased-array 
"SHPL"  system  for  coherent  beam 
combination  to  an  accuracy  of  lambda/10  at 
the  designed  waveil^ngth,  or  0.1  |un, 
whichever  is  the  snialler, 

£4.  Projection  telescopes  specially 
designed  for  use  with  "SHPL"  systems. 

6A006    "Magnetometers",  "magnetic 
gradiometers",  "iatrinalc  inagnetic 
gradiometors"  an«  compenaatfcm  syctoma, 
and  apeciaUy  desitiined  eomponente 
therefor,  as  folloMs  (aee  List  of  Items 
Controlled).  j 

License  ReqairenMats  • 

Reason  for  Control:  hJS.  AT 


ContToI(s) 


Country  Chart 


NS  applies  to  entine  entry      NS  Column  2 
AT  applies  to  entiw  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions' 
LVS:  SI  500 
CBS:  N/A 
aV:N/A 

List  of  Items  Contntled 

Unit:  $  value 

Related  Controls:  S^  also  6A996.  This  entry 

does  not  control  i^truments  specially 

designed  for  bionldgnetic  measurements  for 

medical  diagnostics. 
Related  Definitions:  N/A 
Items:  a.  "Magnetometers"  using 
"superconductive",  optically  pumped  or 
nuclear  precession  (jproton/Overhauser) 
"technology"  having  a  "noise  level" 
(sensitivity)  lower  (^tter)  than  0.05  nT  rms 
per  square  root  Hz;  [  [ 

b.  Induction  coil  ''iiagnetometers"  having 
a  "noise  level"  (sensitivity)  lower  (better) 
than  any  of  the  folloMing: 


b.l.  0.05  nT  rms/squara  root  Hz  at 
frequencies  of  less  than  1  Hz;  < 

b.2. 1  X  10-»  nT  rms/square  root  Hz  at 
frequencies  of  1  flz  or  more  but  not 
exceeding  10  Hz;  or 

b.3. 1  X 10-*  nT  rms/square  root  Hz  at 
frequencies  exceeding  fo  Hz; 

c.  Fiber  optic  "magnetometers"  having  a 
"noise  level"  (sensitivity)  lower  (better)  than 
1  nT  rms  per  square  root  Hz; 

d.  "Magnetic  gradiometers"  using  multiple 
"magnetometers"  controlled  by  6A006.a, 
6A006.b  or  6A006.C; 

e.  Fiber  optic  "intrinsic  magnetic 
gradiometers"  having  a  magnetic  gradient 
field  "noise  level"  (sensitivity)  lower  (better) 
than  0.3  nT/m  rms  per  square  root  Hz; 

f.  "Intrinsic  magnetic  gradiometers",  using 
"technology"  other  than  fiber-optic 
"technology",  having  a  magnetic  gradient 
field  "noise  level"  (sensitivity)  lower  (better) 
than  0.015  nT/m  rms  per  square  root  Hz; 

g.  Magnetic  compensation  systems  for 
magnetic  sensors  designed  for  operation  on 
mobile  platforms; 

h.  "Superconductive"  electromagnetic 
sensors,  components  manu£actured  from 
"superconductive"  materials: 

h.l.  Designed  for  operation  at  temperatures 
below  the  "critical  temperature"  of  at  least 
one  of  their  "superconductive"  constituents 
(including  Josephson  effect  devices  or 
"superconductive"  quantum  interference 
devices  (SQUIDS)); 

h.2.  Designed  for  sensing  electromagnetic 
field  variations  at  frequencies  of  1  kHz  or 
less;  and 

h.3.  Having  any  of  the  following 
characteristics: 

h.3.a.  Incorporating  thin-film  SQUIDS  with 
a  minimum  feature  size  of  less  than  2  fim  and 
with  associated  input  and  output  coupling 
circuits; 

h.3.b.  Designed  to  operate  with  a  magnetic 
field  slew  rate  exceeding  1  x  io«  magnetic 
flux  quanta  per  second;   ,. 

h.3.c.  Designed  to  function  without 
magnetic  shielding  in  the  earth's  ambient 
magnetic  field;  or 

h.3.d.  Having  a  temperature  coefficient  less 
(smaller)  than  0.1  magnetic  flux  quantimi/K. 

6A007    Gravity  meters  (gravlmeters)  and 
gravity  gradidineters,  as  follows  (ase  Ust  of 
Items  Controlled). 

Lkense  Requirements 

Reason  for  Control:  NS.  MT.  AT 


Control(s) 

NS  applies  to  entire  entry 
MT  applies  to  6A007.b 
and  .c  when  the  accura- 
cies in  6A007.b.l  and 
b.2  are  met  or  exceeded. 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  2 
MTColimm  1 


AT  Column  1 


Items:  a.  Gravity  meters  for  ground  use 
having  a  static  accuracy  of  less  (better)  than 
lOiigal; 

Note:  6A007.a  does  not  control  ^ound 
gravity  meters  of  the  quartz  element 
(Worden)  type. 

b.  Gravity  meters  for  mobile  platforms  for 
ground,  marine,  submersible,  space  or 
airborne  use.  having  all  of  the  following: 

b.l.  A  static  accuracy  of  less  (better)  than 
0.7  mgal;  and 

b.2.  An  in-service  (operational)  accuracy  of 
less  (better)  than  0.7  mgal  having  a  time-to- 
steady-state  registration  of  less  than  2 
minutes  under  any  combination  of  attendant 
corrective  compensations  and  motional 
influences; 

c.  Gravity  gradiometers. 

6A008    Radar  systsms,  equipment  and 
assemMtos  having  any  of  the 
characteristics  (see  Ust  of  Items 
Controlted).  and  specially  designed 
eomponente  therefor. 

License  Requirements 

Reason  for  Control:  NS ,  MT,  AT 


Control(s) 


Country  Chart 


NS  Column  2 
MT  Column  1 


AT  Column  1 


License  Exceptions 

LVS:  $3000;  N/A  for  MT 

CBS:  N/A 

CIV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  6A107  and  6A997 

Related  Definitions:  N/A 


NS  applies  to  entire  entry 

MT  applies  to  items  that 
are  designed  for  air- 
borne applications  and 
that  are  usable  in  sys- 
tems controlled  for  MT 
reasons. 

AT  applies  to  entire  entry 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

LVS:  $5000;  N/A  for  MT  and  6A008.1.3 
GBS:  Yes,  for  6A008.b,  .c,  and  1.1  only 
aV:  Yes,  for  6A008.b,  .c.  and  1.1  only 
List  of  Items  Controlled 
Unit:  $  value 

Related  Controls:  See  also  6A108  and  6A998. 
This  entry  does  not  control:  (1)  Secondary 
surveillance  radar  (SSR);  (2)  Car  radar 
designed  for  collision  prevention;  (3) 
Displays  or  monitors  used  for  Air  Traffic 
Control  (ATC)  having  no  more  than  12 
resolvable  elements  per  mm;  (4) 
Meteorological  (weather)  radar. 
Related  Definitions:  N/A  , 

Items:  a.  Operating  at  frequencies  fibm  40 
GHz  to  230  GHz  and  having  an  average 
output  power  exceeding  100  mW; 

b.  Having  a  tunable  bandwidth  exceeding 
±  6.25%  of  the  center  operating  frequency; 

Technical  Note:  The  center  operating 
frequency  equals  one  half  of  the  sum  of  the 
highest  plus  the  lowest  specified  operating 
frequencies. 

c.  Capable  of  operating  simultaneously  on 
more  than  two  carrier  frequencies; 

d.  Capable  of  operating  in  synthetic 
aperture  (SAR),  inverse  synthetic  aperture 
(ISAR)  radar  mode,  or  sidelooking  airborne 
(SLAR)  radar  mode; 

e.  Incorporating  "electronically  steerable 
phased  array  antennae"; 

f.  Capable  of  heightfinding  non-cooperative 
taigets; 
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NoIb:  6A006.f  does  not  control  precision 
approach  radar  (PAR)  equipment  conforming 
to  ICAO  standards. 

g.  Specially  designed  for  airborne  (balloon 
or  airframe  mounted)  operation  and  having 
Doppler  "signal  processing"  for  the  detection 
of  moving  tugets; 

h.  Employing  processing  of  radar  signals 
using  any  of  the  following: 

h.1.  "Radar  spread  sptectrum"  techniques; 
or 

h.2.  "Radar  frequency  agility"  techniques; 

i.  Providing  ground-based  operation  with  a 
maximum  "instrumented  range"  exceeding 
185  km; 

Note:  6A008.i  does  not  control: 

'a.  Fishing  ground  surveillance  radar, 

b.  Ground  radar  equipment  specially 
designed  for  enroute  air  traffic  control, 
provided  that  all  the  following  conditions  are 
met: 

1.  It  has  a  maximum  "instrumented  range" 
of  500  km  or  less; 

2.  It  is  configured  so  that  radar  target  data 
can  be  transmitted  only  one  way  from  the 
radar  site  to  one  or  more  civil  ATC  centers; 

3.  It  contains  no  provisions  for  remote 
control  of  the  radar  scan  rate  from  the 
enroute  ATC  center;  and 

4.  It  is  to  be  permanently  installed; 

c.  Weather  balloon  tracking  radars. 

j.  Being  "laser"  radar  or  Light  Detection 
and  Ranging  (LIDAR)  equipment,  having  any 
of  the  following: 

j.l.  "Space-qualified";  or 

).2.  Employing  coherent  heterodyne  or 
homodyne  detection  techniques  and  having 
an  angular  resolution  of  less  (better)  than  20 
|ir  (microradians); 

Note:  6A008.J  does  not  control  LIDAR 
equipment  specially  designed  for  surveying 
or  for  meteOTological  observation. 

k.  Having  "signal  processing"  sub-systems 
using  "pulse  compression",  with  any  of  th€ 
following: 

k.3.  A  "pulse  compression"  ratio  exceeding 
150;  or 

k.2.  A  pulse  width  of  less  than  200  ns;  or 

1.  Having  data  processing  sub-systems  with 
any  of  the  following: 

1.1.  "Automatic  target  tracking"  providing, 
at  any  antenna  rotation,  the  predicted  target 
position  beyond  the  time  of  the  next  antenna 
beam  passage: 

'Note:  6Ap08.1.1  does  not  control  conflict 
alert  capability  in  ATC  systems,  or  marine  or 
harbor  radar. 

1.2.  Calculation  of  target  velocity  from 
primary  radar  having  non-periodic  (variable) 
scanning  rates; 

1.3.  Processing  for  automatic  pattern 
recognition  (feature  extraction)  and 
comparison  with  target  characteristic  data 
bases  (waveforms  or  imagery)  to  identify  or 
classify  targets;  or 

1.4.  Superposition  and  correlation.^w 
fusion,  of  target  data  from  two  or  more 
"geographically  dispersed"  and 
"interconnected  radar  sensors"  to  enhance 
and  discriminate  targets. 

Note:  6A008.1.4  does  not  control  systems, 
equipment  and  assemblies  used  for  marine 
traffic  control. 


6A01 8    Magnetic,  preasura.  and  acouatlc 
undanwatw  dataction  devicaa  spadafly 
daaignad  for  military  purpoaaa  and  controla 
and  componanta  therefor. 

LJceim  RBquirements 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

Licsnae  Excoption* 

LVS:  S5000 
GBS:  N/A 
CIV:  N/A 

Lkt  of  IteBU  CoBtroUad 

Unit:  Equipment  in  numbenonnponents  in  $ 

value 
Belated  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

6A102    Radiation  hardened  delactora, 
other  ttien  ttwee  controlled  by  8A(M2,  for 
uee  In  protecting  egeinet  nucleer  eftecte 
(e.g.  electromegnetic  puiee  fEMf^,  X-raye, 
combined  Meet  and  ttiermel  effect^  and 
uaeIHe  for  "mieeHea",  deeigned  or  reted  to 
wtthetand  radiation  levela  tttat  meet  or 
exceed  a  total  irradiation  doee  of  5  x  10* 
rada(SI). 

LiceiiM  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Qiart 


Country  Chart 

MT  Column  1 
AT  Colimm  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
dV:  N/A 

List  of  Items  Controlled 

Unit:  Components  in  number 

Related  Controls:  N/A 

Related  Definitions:  In  this  entry,  a  detector 

is  defined  as  a  mechanical,  electrical, 

optical  or  chemical  device  that 

automatically  identifies  and  records,  or 

registers  a  stimulus  such  as  an 

environmental  change  in  pressure  or 

temperature,  an  electrical  or 

electromagnetic  signal  or  radiation  from  a 

radioactive  material. 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

6A107    Gravity  meters  (gravimeters), 
gravity  gradiometers,  and  specially 
designed  components  tiierefore,  other  ttian 
those  controlled  by  6A007.b  and  .c, 
designed  or  modified  for  airt>orne  or  marine 
use.  having  a  static  or  operational  accuracy 
of  7  X 10  -6  m/sec2  (0.7  mllligal)  or  better, 
and  a  time  to  steady-state  registration  of 
two  minutes  or  less. 

lacense  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 


AT  applies  to  entire  entry     AT  Column  1 
Uomse  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  IlaiM  CsMraUerf 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
omtained  in  the  ECCN  heading. 


M106 

ayateina,  other  tlien 

«A008,  aa  foNowa  (eee  Uat  of 

oonvoiieai. 

Lkenae  Koquireaients 

Reason  for  Control:  MT,  AT 


vonvonea  ny 


Country  Chart 


MT  Column  1 
AT  Column  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptioas 

LVS:  N/A  ., 

GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  (1)  This  entry  does  not 
control  airborne  civil  weather  radar 
conforming  to  international  standards  for 
civil  weather  radars  provided  that  they  do 
not  incorporate  any  of  the  following:  (a) 
Phased  array  antennas;  (b)  Frequency  agility; 
(c)  Spread  spectrum;  or  (d)  Signal  processing 
specially  designed  for  the  tracking  of 
vehicles.  (2)  Items  in  6A108.a  that  are 
spiecially  designed  or  modified  for  "missiles" 
or  for  items  on  the  U.S.  Munitions  List  are 
subject  to  the  exp)ort  licensing  authority  of 
the  U.S.  Department  of  State,  Defense  Trade 
Controls  (see  22  CFR  part  121). 
Related  Definitions:  Laser  radar  systems  are 
defined  as  those  that  embody  sp)ecialized 
transmission,  scanning,  receiving  and  signal 
processing  techniques  for  utilization  of  lasers 
for  echo  ranging,  direction  finding  and 
discrimination  of  targets  by  location,  radial 
sp)eed  and  body  reflection  characteristics. 
Items:  a.  Radar  and  laser  radar  systems 
designed  or  modified  for  use  in  "missiles"; 

b.  Precision  tracking  systems,  usable  for 
"missiles",  as  follows: 

b.l.  Tracking  systems  that  use  a  code 
translator  in  conjunction  with  either  surface 
or  airborne  references  or  navigation  satellite 
systems  to  provide  real-time  measurements 
of  in-ffight  prasition  and  velocity; 

b.2.  Range  instrumentation  radars 
includirig  associated  optical/infrared  trackers 
with  all  of  the  following  cai>abUities: 

b.2.a.  Angular  resolution  better  than  3 
milliradians  (0.5  mils); 

b.2.b.  Range  of  30  km  or  greater  with  a 
range  resolution  better  than  10  m  rms; 

b.2.c.  Velocity  resolution  better  than 
3m/s. 
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6A202    PhotomaMpliertubMwtttia 
photocatttode  arM  of  grMrtsr  than  20  cni3 
having  an  anocte  pulae  riae  time  of  less  than 
1  ns. 

License  Requireiaents 
Reason  for  Control:  NP.  AT 

ContToK^  Country  Chart 

NP  applies  to  en^\e  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 


sExceptii 

lvs.n/a"^ 

GBS:N/A  ^ 
CIV:N/A 
List  of  Items 

Unit:  Number         i 
Related  Controls:  yA 
Related  DefinitioriA  N/A 
Items:  The  list  of  ijt^ns  controlled  is 
contained  in  the  fiCCN  heading. 

6A203    Cameras  and  components,  other 
than  thoae  controHsd  by  eA003,  ae  foNoirn 
(aee  Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  ControhNP,  AT 


Control(sf 


Country  Chart 


NP  applies  to  entira  entry 
AT  applies  to  entin  i  entry 


NPColunm  1 
AT  Column  1 

License  Exceptiom ; 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  aai  components  in  number; 

parts  and  accessoties  in  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Mechanical  rotating  minor  cameras, 
as  follows,  and  specially  designed 
components  therefor: 

a.l.  Framing  cameras  with  recording  rates 
greater  than  225,00()  frames  per  second;  or 

a.2.  Streak  camer«|  with  writing  speeds 
greater  than  0.5  mnj  per  microsecond; 

Note:  Componenttslof  such  cameras  include 
their  synchronizing  electronic  units  and  rotor 
assemblies  consisting  of  turbines,  mirrors 
and  bearings. 

b.  Electronic  stre^  and  framing  cameras 
and  tubes,  as  followjst 

b.l.  Electronic  str^^  cameras  capable  of  50 
ns  or  less  time  resol^ion  and  streak  tubes 
therefor; 

b.2.  Electronic  (or  Electronically  shuttered) 
framing  cameras  capable  of  50  ns  or  less 
frame  exposure  time; 

b.3.  Framing  tubej  pnd  solid-state  imaging 
devices  for  use  withjQameras  controlled  by 
6A203.b.2,  as  followJS 

b.3.a.  Proximity  focused  image  intensifier 
tubes  having  the  photocathode  deposited  on 
a  transparent  conductive  coating  to  decrease 
photocathode  sheet  resistance; 

b.S.b.  Gate  silicon  intensifier  target  (SIT) 
videcon  tubes,  where  a  fast  system  allows 
gating  the  photoelectipns  from  the 
photocathode  before  they  impinge  on  the  SIT 
plate; 


b.3.c.  Kerr  or  pocket  cell  electro-optical 
shuttering;  or 

b.3.d.  Other  frxuning  tubes  and  solid-state 
imaging  devices  having  a  fast-image  gating 
time  of  less  than  50  ns  specially  designed  for 
cameras  controlled  by  6A203.b.2; 

c.  Radiation-hardened  TV  cameras,  or 
lenses  therefor,  specially  designed  or  rated  as 
radiation  hardened  to  vnthstand  greater  than 
50  X  10»  grays  (Silicon)  (5  x  10»  red  (Silicon)) 
without  operational  depadation. 

eA205   "Laaers",  other  than  thoee 
controlled  6A006.  as  follows  (see  Ust  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP.  AT 


Contrails) 


Country  Chart 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  t 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  See  also  0B001.g.S  and 

OBOOl.h.6 
Related  DefiniUons:  N/A 
Items:  a.  Argon  ion  "lasers"  with  greater  than 
40  W  average  output  power  operating  at 
wavelengths  between  400  nm  and  515  nm; 

b.  Tunable  pulsed  single-mode  dye 
oscillators  capable  of  an  average  power 
output  of  greater  than  1  W,  a  repetition  rate 
greater  than  1  kHz,  a  pulse  less  than  100  ns, 
and  a  wavelength  between  300  nm  and  800 
nm; 

c.  Tunable  pulsed  dye  laser  amplifiers  and 
oscillators,  with  an  average  power  output  of 
greater  than  30  W; «  repetition  rate  greater 
than  1  kHz,  a  pulse  width  less  than  100  ns, 
and  a  wavelength  between  300  nm  and  800 
nm,  except  single  mode  oscillators; 

d.  Pulsed  carbon  dioxide  "lasers"  with  a 
repetition  rate  greater  than  250  Hz,  an 
average  power  output  of  greater  than  500  W, 
and  a  pulse  of  less  than  200  ns  operating  at 
wavelengths  between  9,000  nm  and  11,000 
nm; 

e.  Para-hydrogen  Raman  shifters  designed 
to  operate  at  16  micrometer  output 
wavelength  and  at  a  repetition  rate  greater 
than  250  Hz; 

f  Pulse-excited,  Q-switched  Neodymium- 
doped  (other  than  glass)  "lasers",  having  all 
of  the  following: 

f  1.  An  output  wavelength  exceeding  1,000 
nm  but  not  exceeding  1 ,100  nm;  - 

f  2.  A  pulse  duration  equal  to  or  more  than 
1  ns;  and 

„  f  3.  A  multiple-transverse  mode  output 
having  an  average  power  exceeding  50  W. 

6A225    Velocity  interferometers  for 
meesuring  velocities  in  excess  of  1  km/s 
during  time  intervals  of  less  ttian  10 
microsecond  (VISARs.  Ooppler  I 
interferometers  (OUs),  etc.). 

License  Requirements 

Reason  for  Control:  NP.  AT 


NP  applies  to  entire  entry      NP  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  DefiniUons:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

6A226    Pressure  sertsors,  as  follows  (see 
Ust  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


NP  applies  to  entire  entry      NP  Column  1 
.  AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions ' 
LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  DefiniUons:  N/A 
Items:  a.  Manganin  gauges  for  pressures 
greater  than  100  kilobars;  or 

b.  Quartz  pressure  transducers  for 
pressures  greater  than  100  kilobars. 

6A991    Marine  or  terrestrlsl  acoustic 
equipment,  n.e.s.,  capable  of  delecting  or 
locating  underwater  objects  or  features  or 
positioning  surface  vessels  or  underwater 
vehicles:  and  specially  designed 
components,  n.e.s. 

License  Requiiements 

Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry    ,  AT  Column  2 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6A992    Opticel  Sensors,  not  controlled  by 
6A002.  ' 


Ucense  Requirements 

Reason  for  Control:  AT 

Contir)l(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 
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GBS:  N/A 
aV:  N/A 
List  of  Items  ConiroUed 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Image  intensifier  tubes  and  specially 
designed  components  therefor,  as  follows: 

a.l.  Image  intensifier  tubes  having  all  the 
following: 

a.l. a.  A  peak  response  in  wavelength  range 
exceeding  400  nm.  but  not  exceeding  1,050 
nm; 

a.l.b.  A  microchannel  plate  for  electron 
image  amplification  with  a  hole  pitch 
(center-tO'Center  spacing)  of  less  than  25 
micrometers;  and 

a.l.c.  Having  any  of  the  following: 

a.l.c.1.  An  S-20.  S-25  or  multialkali 
photocathode;  or 

a.l.c. 2.  A  CaAs  or  GalnAs  photocathode; 

a.2.  Specially  designed  microchannel 
plates  having  both  of  the  following 
characteristics: 

a.2.a.  15,000  or  more  hollow  tubes  per 
plate;  and 

a.2.b.  Hole  pitch  (center-to-center  spacing) 
of  less  than  25  micrometers. 

6A994    Optics,  not  conUolled  by  6A004. 
License  Requirements 

Reason  for  Control:  AT 


Control  (s) 


Country  Chart 


AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Optical  filters: 

a.l.  For  wavelengths  longer  than  250  nm, 
comprised  of  multi-layer  optical  coatings  and 
having  either  of  the  following: 

a.l. a.  Band  widths  equal  to  or  less  than  1 
nm  Full  Width  Half  Intensity  (FWHI)  and 
peak  transmission  of  90%  or  more;  or 

a.l.b.  Bandwidths  equal  to  or  less  than  0.1  . 
nm  FWHI  and  peak  transmission  of  50%  or 
more; 

Note:  6A994  does  not  control  optical  filters 
with  fixed  air  gaps  or  Lyot-tyjje  filters. 

a.2.  For  wavelengths  longer  than  250  nm, 
and  having  all  of  the  following: 

a.2.a.  Tunable  over  a  spectral  range  of  500 
nm  or  more; 

a.2.b.  Instantaneous  optical  bandpass  of 
1.25  nm  or  less; 

a.2.c.  Wavelength  resettable  within  0.1  ms 
to  an  accuracy  of  1  nm  or  better  within  the 
tunable  spectral  range;  and 

a.2.d.  A  single  peak  transmission  of  91% 
or  more; 

a.3.  Optical  opacity  switches  (filters)  with 
a  field  of  view  of  30°  or  wider  and  a  response 
time  equal  to  or  less  than  1  ns; 

b.  "Fluoride  fiber"  cable,  or  optical  fibers 
therefor,  having  an  attenuation  of  less  than  4 


dB/km  in  the  wavelength  range  exceeding 
1,000  nm  but  not  exceeding  3,000  rnn. 

6A996    "Lasers",  not  controlled  by  6A005 
or6A205. 

License  Requirements 

Reason  for  Control:  AT 

ContTol(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptiims 

LVS:  N/A 

GBS:  N/A. 

dV:  N/A 

List  of  Items  ControUed 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  at.  Carbon  dioxide  (CO2)  "lasers" 
having  any  of  the  following: 

a.l.  A  CW  output  power  exceeding  10  kW; 

a.2.  A  pulsed  output  with  a  "pulse 
duration"  exceeding  10  microseconds;  and 

a.2.a.  An  average  output  power  exceeding 
10  kW;  or 

a.2.b.  A  pulsed  "peak  power"  exceeding 
100  kW;  or 

a.3.  A  pulsed  output  with  a  "pulse 
duration"  equal  to  or  less  than  10 
microseconds;  and 

a.  3. a.  A  pulse  energy  exceeding  5  )  per 
pulse  and  "pteak  power"  exceeding  2.5  kW; 
or 

a.3.b.  An  average  output  power  exceeding 
2.5  kW; 

b.  Semiconductor  lasers,  as  follows: 
b.l.  Individual,  single-transverse  mode 

semiconductor  "lasers"  having: 

b.l. a.  An  average  output  power  exceeding 
100  mW;  or 

b.l.b.  A  wavelength  exceeding  1,050  nm; 

b.2.  Individual,  multiple-transverse  mode 
semiconductor  "lasers",  or  arrays  of 
individual  semiconductor  "lasers",  having  a 
wavelength  exceeding  1,050  nm; 

c.  Solid  state,  non-"tunable"  "lasers",  as 
follows: 

c.l.  Ruby  "lasers"  having  an  output  energy 
exceeding  20  J  per  pulse; 

c.2.  Neodymium-doped  (otlftr  than  glass) 
"lasers",  as  follows,  with  an  output 
wavelength  exceeding  1,000  nm  but  not 
exceeding  1,100  nm: 

c.2.a.  Pulse-excited,  "Q-switched  lasers", 
with  a  pulse  duration  equal  to  or  more  than 
1  ns,  and  a  multiple- transverse  mode  output 
with  any  of  the  following: 

c.2. a.l.  A  "peak  power"  exceeding  200 
mW;or 

c.2.a.2.  An  average  output  power  exceeding 
50  W; 

c.2.b.  Pulse-excited,  non-"Q-switched 
lasers",  having  a  multiple-transverse  mode 
output  with  an  average  power  exceeding  500 
W;or 

C.2.C.  Continuously  excited  "lasers"  having 
a  multiple-transverse  mode  output  with  an 
average  or  CW  output  piower  exceeding  500 
W; 

d.  Free  electron  "lasers". 


6A996    "Magnetometers".  n^.s.,  having  a 
"noise  level"  (sensitivity)  louver  (better) 
than  1.0  nl  rms  per  square  root  Hz. 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 


Country  Chart 
AT  Column  1 


AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

dV:  N/A  /~ 

List  of  Items  ControUed 

Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6A997    Gravity  meters  (gravimeters)  for 
ground  use,  n.e.s. 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A  . 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Pefinitions:  N/A  ,  '. 

Items:  a.  Having  a  static  accuracy  of  less 

(better)  than  100  microgal;  or 

b.  Being  of  the  quartz  element  (Worden) 
type. 

6A998    Alrt)ome  radar  equipment.  n.e.s., 
and  specially  designed  components 
therefor. 

License  Requirements 

Reason  for  Control:  AT 


«  Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 

aV:  N/A  -^ 

List  of  Items  ControUed 

f/nif;  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

B.  Test,  Inspection  and  Production 
Equipment 

6B004    Optical  equipment,  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 


UMl 
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Country  Chart      Reason  for  Control :\IT,  AT 


AT  applies  to  entire  entry     AT  Column  1 
License  ExceptifM 

LVS.SSOOG 
CBS:  Yesfor6B(l04.b 
aV:  Yes  for  6B004.b 
List  of  Itenu  Coi^^Ued 

Unit:  Number     j  i 

Related  Controld:<This  entry  does  not  control 

microscopes,  i 
Belated  Definitions:  N/A 
Items:  a.  Equipmant  for  measuring  absolute 
reflectance  to  an  accuracy  of  ±0.1%  of  the  ^ 
reflectance  valuQ; 

b.  Equipment  other  than  optical  surface 
scattering  measuKment  equipment,  having 
an  unobscured  aperture  of  more  than  10  cm. 
specially  designed  for  the  non-contact  optical 
measurement  of  a  non-planar  optical  surface 
figure  (profile)  to  an  "accuracy"  of  2  nm  or 
less  (better)  against  the  required  profile. 

6B007    Equipment  to  produce,  align  and 
calibrate  land-baeed  gravity  meters  witti  a 
static  accuracy  oi  bettar  ttien  0.1  mgel. 
License  Requireiiients 

fleason /or  Contr<)i;  NS,  AT 


Control(s) 


Country  Chart 


Country  Chart 

NS  Column  2 
AT  Column  1 


C6ntro/«jl 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptioei  i 

LVS:  $5000 
CBS:  N/A 
aV:  N/A 

List  of  Items  ContU>lled 

Unit:  Number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  itpms  controlled  is 
contained  in  the  ECCN  heading. 

6B008    Pulse  rsder  cross-section 

measurement  systems  having  tranamK 

pulse  widttis  of  IOC  ns  or  less  and  specially 

designed  components  therefor. 

License  Requirements 

Reason  for  Control:  NS.  MT.  AT 


Control(s, 


Country  Chart 


NS  applies  to  entirt  entry  NS  Column  2 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entii^  entry      AT  Column  1 

License  Exceptioiii  i 

LVS:  N/A 
CBS:  N/A 
aV:  N/A 

List  of  Items  Contr^ed 

Unit:  Number  ; 

Related  Controls:  Seje  also  6B108 
Related  Definition$:iN/A 
Items:  The  list  of  itfehis  controlled  is 
contained  in  the  flCCN  heading. 

6B1 08    Systems,  other  than  those 
controlled  by  6B008,  specially  designed  for 
radar  cross  section  measurement  usable 
for  "missiles"  and  other  subsystems. 
License  RequirameMs 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Niunber 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

68005    Specially  designsd  or  modified 
equipment.  Including  tools,  dies,  fixtures  or 
geuges,  and  other  epecieUy  deeigned 
components  end  eccessortes  therefon 
License  Requirements 
Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  For  the  manufacture  or  inspection 
of: 

a.l.  Free  electron  "laser"  magnet  wigglers; 

a.2.  Free  electron  "laser"  photo  injectors; 

b.  For  the  adjustment,  to  required 
tolerances,  of  the  longitudinal  magnetic  field 
of  free  electron  "lasers". 

C.  Materials 

6C002    Optical  sensor  ntaterials.  as  follows 
(see  List  of  Items  Controlled). 

License  Requirements. 

Reason  for  Control:  NS.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  (Sblumn  1 

License  Exceptions 

LVS:  $3000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Numt)er 

Related  Controls:  See  also  6C992 

Related  Definitions:  N/A 

/terns:  a.  Elemental  tellurium  (Te)  of  purity 

levels  of  99.9995%  or  more; 

b.  Single  crystals  of  cadmium  telluride 
(CdTe),  cadmium  zinc  telluride  (CdZnTe)  or 
mercury  cadmium  telluride  (HgCdTe)  of  any 
purity  level,  including  epitaxial  wafers 
thereof. 


«C004    Optical  matertals,  as  follows  (see 
Uct  of  Heme  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


ControHs) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  $1500 

GBS:  Yes  for  6C004.a  and  e 

aV:  Yes  for  6C004.a  and  .e 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  6C994 

Related  Definitions:  N/A 

Items:  a.  Zinc  selenide  (ZnSe)  and  zinc 

sulphide  (ZnS)  "substrate  blanks"  produced 

by  the  chemical  vapor  deposition  process, 

having  any  of  the  following: 
a.l.  A  volume  greater  than  100  cm3;  or 
a.2.  A  diameter  greater  than  80  mm  having 

a  thickness  of  20  mm  or  more; 

b.  Boules  of  the  following  electio-optic 
materials: 

b.l.  Potassium  titanyl  arsenate  (KTA); 
b.2.  Silver  gallium  selenide  (AgGaSej); 
b.3.  Thallium  arsenic  selenide  (TljAsSes. 
also  known  as  TAS; 

c.  Non-linear  optical  materials,  having  all 
of  the  following: 

c.l.  Third  order  susceptibility  (chi  3)  of 
10-*  m2/V2  or  more;  and 
c.2.  A  response  time  of  less  than  1  ms; 

d.  "Substrate  blanks"  of  silicon  carbide  or 
beryllium  beryllium  (Be/Be)  deposited 
materials  exceeding  300  mm  in  diameter  or 
major  axis  length; 

e.  Glass,  including  fused  silica,  phosphate 
glass,  fluorophosphate  glass,  zirconium 
fluoride  (ZrF«)  and  ha&iium  fluoride  (HfFJ. 
having  all  of  the  following: 

e.l.  A  hydroxyl  ion  (0H-)  concentraUon  of 
less  than  5  ppm; 

e.2.  Integrated  metallic  purity  levels  of  less 
than  1  ppm;  and  ^ 

e.3.  High  homogeneity  (index  of  refraction 
variance)  less  than  5  x  lO-«; 

f.  Synthetically  produced  diamond 
material  with  an  absorption  of  less  than 

10  -  *  cm  - '  for  wavelengths  exceeding  200 
nm  but  not  exceeding  14,000  nm. 

6C005    Synthetic  crystalline  "laaer"  host 
material  In  unfinished  form,  as  follows  (see 
List  of  items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Contrails) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 
LVS:  $1500 
GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Titanium  doped  sapphire; 
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b.  Alexandrite. 

6C992    Optical  aenslin}  fibers  not 
eontrollMi  by  6A002.d.3  wfiicti  are  modified 
structurally  to  have  a  "beat  length"  of  less 
tttan  500  mm  (high  birefringence). 

License  Requirements 

Reason  for  Control:  AT 

Ck>ntToI(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  niunber  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
hems:  The  list  of  items  controlled  in 

contained  in  the  ECCN  heading. 

eC994    Optical  materials. 
License  Requiranents 

Reason  for  Control:  ^T 

Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Column  t 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  nimiber,  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  a.  Low  optical  absorption  materials,  as 
follows: 

a.l.  Bulk  fluoride  compounds  containing 
ingredients  with  a  purity  of  99.999%  or 
better;  or 

Note:  6C994.a.l  controls  fluorides  of 
zirconiimi  or  aluminum  and  variants. 

a.2.  Bulk  fluoride  glass  made  from 
compotmds  controlled  by  6C004.8.1; 

b.  "Optical  fiber  preforms"  made  from  bulk 
fluoride  compounds  containing  ingredients 
with  a  purity  of  99.999%  or  better,  specially 
designed  for  the  manufacture  of  "fluoride 
fibers"  controlled  by  6A994.b. 

D.  Software 

6O001    "Software"  specially  designed  for 
ttte  "development"  or  "production"  of 
equipment  controiied  by  6A004, 6A005, 
6A008  or  6B008. 

License  Requirements 

Reason  for  Control:  NS.  MT.  NP,  AT 


Control(s) 

NS  applies  to  "software" 
for  equipment  con- 
trolled by  6A004, 
6A0O5,  6A008  or  6B008. 


Country  Chart 
NS  Column  1 


Control(s) 


Country  Chart 
MT  Column  1 


NP  Column  1 


AT  Column  1 


MT  applies  to  "software" 
for  equipment  con- 
trolled by  6A008T>r 
6B008  for  MT  reasons. 

NP  applies  to  "software" 
for  equipment  con- 
trolled by  6A005  for  NP 
reasons. 

AT  applies  to  entire  entry 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

CIV:N/A 

TSR:  Yes,  except  N/A  for  MT  and  for  exports 
or  reexports  to  destinations  outside  of 
Austria,  Belgium,  Canada,  Denmark, 
Finland,  France,  Germany,  Greece,  Ireland, 
Italy,  Luxembourg,  the  Netherlands, 
Portugal.  Spain,  Sweden,  or  the  United 
Kingdom  of  "software"  for  items  controlled 
by6A008.1.3or6B008. 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  6D991 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6D002    "Software"  specially  designed  for 
the  "use"  of  equipment  controlled  by 
0AOO2.b,  6A008  or  6B008. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Contrails) 


Country  Chart 


NS  applies  to  entire  entry      NS  Colunm  1 
MT  applies  to  "software"      MT  Column  1 

for  equipment  con- 

ti-olled  by  6A008  or 

6B0O8  for  MT  reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  N/A  for  MT 

List  of  Items  Controlled 
Unit:  S  value 

Related  Controls:  See  also  6D102  and  6D992 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

60003    Other  "software",  as  follows  (see 
List  of  ItertA  Controiied). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Colxunn  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
CIV:  Yes  for  6D003.h.l 
TSR:  Yes,  except  for  exports  or  reexports  to 
destinations  outside  of  Austria,  Belgium, 
Canada,  Denmark,  Finland,  France, 


Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  IGngdom  of 
"software"  for  items  controlled  by  6D003.a. 
List  of  Items  Controlled       * 

Unit  5  value 

Related  Controls:  See  also  6D103  and  6D993 

Related  Definitions:  N/A 

Items:  a.  Acoustics  "software",  as  follows: 

a.l.  "Software"  specially  designed  for 
acoustic  beam  forming  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  towed  hydrophone  arrays; 

a.2.  "Source  code"  for  the  "real  time 
processing"  of  acoustic  data  for  passive 
reception  using  towed  hydrophone  arrays: 

a.3.  "Software"  specially  designed  for 
bottom  or  bay  cable  systems  and  having 
beamforming  or  "source  code"  for  "real  time 
processing"  of  acoustic  data  for  passive 
reception: 

b.  Optical  sensors.  None. 

c  Cameras.  None. 

d.  Optics.  None. 

e.  Lasers.  None 

f.  Magnetometers. 

f.l.  "Software"  specially  designed  for 
magnetic  compensation  systems  for  magnetic 
sensors  designed  to  operate  on  mobile 
platforms; 

f.2.  "Software"  specially  designed  for 
magnetic  anomaly  detection  on  mobile 
platforms; 

g.  Gravimeters.  "Software"  specially 
designed  to  correct  motional  influences  of 
gravity  meters  or  gravity  gradiometers; 

h.  Radar  "software",  as  follows: 

h.l.  Air  Traffic  Control  "software" 
application  "programs"  hosted  on  general 
purpose  computers  located  at  Air  Traffic 
Control  centers  and  capable  of  any  of  the 
following: 

h.l.a.  Processing  and  displaying  more  than 
'  150  simultaneous  "system  tracks";  or 

h.l.b.  Accepting  radar  target  data  from 
more  than  four  primary  radars; 

h.2.  "Software"  for  the  design  or 
"production"  of  radomes  which: 

h.2.a.  Are  specially  designed  to  protect  the 
"electronically  steerable  phased  array 
antennae"  controlled  by  6A008.e.;  and 

h.2.b.  Result  in  an  antenna  pattern  having 
an  "average  side  lobe  level"  more  than  40  dB 
below  the  peak  of  the  main  beam  level. 

Technical  Note:  "Average  side  lobe  level" 
in  6D003.h.2.b  is  measured  over  the  entire 
array  excluding  the  angular  extent  of  the 
main  beam  and  the  first  two  side  lobes  on 
either  side  of  the  main  beam. 

601 02    "Software"  specially  designed  for 
the  "use"  of  goods  controlled  by  6A10& 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit  S  value 


Country  Chart 

MT  Column  1 
AT  Colimm  1 


List  of  Items 
Unit  S  value 
Related  Cont 
Related  Defii 
Items:  The  li< 
contained  i 


License  Excep 

aV:  N/A 
TSR:  N/A 

List  of  Items  C 

Unit:  S  value 
Related  Contrt 
Related  Defini 
Items:  The  list 
contained  in 


UMl 


Feiri 


ral  Register  /  Vol.  63,  No.  10  /  Thursday,  January  15,  1998  /Rules  and  Regulations        2535 


Related  Controls:  il/A 
Related  Definitioii^:W  A 
Items:  The  list  of  items  controlled  is 
contained  in  thjelECXZN  heading 

60103    "Software"  that  processes  post- 
flight,  recordsd  data,  obtained  from  the 
systems  controlied  by  6A10a.b,  enabling 
determination  of  Mshicle  position 
throughout  its  flight  path. 
License  RequirenMnts 
Reason  for  Contrah  MT.  AT 


Country  Chart 

MT  Column  1 
AT  Ck>lumn  1 


Control(J)\ 

MT  applies  to  enlti^  en&y 
AT  applies  to  entile  entry 

License  Exceptioii  a 

CIV:N/A  ^ 

TSR:  N/A 

List  of  Items  Contjilled 
Unit:  S  value         , 

The  list  of  items!  Controlled  is  contained  in 
the  ECCN  heading 

6D104    "Softwa4'^  specially  designed  for 
the  "use"  of  equipaient  controlied  by 
6A002, 6A003, 6AM7, 6A102.  and  6B108,  for 
MT  reasons. 

License  Requiiem^its 

Reason  for  Controk  MT,  AT 

Control(s)  Country  Chart 


MT  applies  to  entii*  entry     MT  Column  1 
AT  applies  to  entiw  entry     AT  Column  1 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Contn  t  led 

Unit  S  value 
Related  Controls:  N/K 
Related  Definition^  ^/A 
Items:  The  list  of  itii  ns  controlled  is 
contained  in  the  ECCN  heading. 

6D991    "Software"  speciaHy  designed  for 
the  "development",  "production",  or  "use" 
of  equipment  controlled  by  6A991, 6A996. 
6A997,or6A99& 

License  Requiiemesu 

Reason  for  Control:  •A.T 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry,     AT  Column  1 

except  "software'*  )For 

equipment  control  ed  by 

6A991. 
AT  applies  to  "softv  f  ire"       AT  Column  2 

for  equipment  coi  i- 

trolled  by  6A991. 


License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Control 

Unit:  S  value  i 

Related  Controls:  N/W 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


•tf 


6DW2    "Software"  ^Mcially  designed  for 
the  "development"  or  "production"  of 
equipment  controlled  by  6A992. 6A994.  or 
6A905. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6DW3    Other  "software"  not  controlled  by 
6D003.  ' 

License  Requirements 

Reason  for  Controk  \1   ' 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit  Equipment  in  number;  parts  and 

accessories  in  S  value 
Related  Controls:  N/A 
Related  DefiniUons:  N/A 
Items:  a.  Air  Traffic  Control  (ATC)  "software" 
application  "programs"  hosted  on  general 
purpose  computers  located  at  Air  Traffic 
Control  centers,  and  capable  of  automatically 
handing  over  primary  radar  target  data  (if  not 
correlated  with  secondary  surveillance  radar 
(SSR)  data)  firom  the  host  ATC  center  to 
another  ATC  center; 

E.  Technology 

6E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"deveiopmenf  of  equipment,  materials  or 
"software"  controlled  by  6A  (except  6A018, 
6A991, 6A992,  6A994, 6A995,  6A996,  6A997 
or  6A998),  6B,  (except  6B995)  6C  (6C992  or 
6C994)  or  60  (except  60991,  60992,  or 
60993). 

License  Requirements 

Reason  for  Control:  NS.  MT.  NP,  RS.  CC.  AT, 

UN 


Control(s) 

NS  applies  to  "tech- 
nology" for  items  con- 
trolled by  6A001  to 
6A008,  6B004  to  6B008, 
6C002  to  6C005.  or 
6D001  to  6D003. 


Country  Chart 
NS  Column  1 


Control(s) 

MT  applies  to  "tech- 
nology" for  items  con- 
trolled by  6A002, 
6A007,  6A008.  6A102, 
6A107,  6A108,  6B008. 
6B108.  6D001.  6D002, 
6D102  or  6D103  for  MT 
reasons. 

NP  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A003. 
6A005,  6A202,  6A203, 
6A205,  6A225  or  6A226 
for  NP  reasons. 

RS  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  or 
6A003  for  RS  reasons. 

CC  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  for 
CC  reasons. 

AT  applies  to  entire  entry 

UN  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  or 
6A003  for  UN  reasons. 


Country  Chart 
MT  Column  1 


NP  Column  2 


RS  Column  1 


CC  Column  1 


AT  Column  1 
Rwanda 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
aV:  N/A 

TSR:  Yes,  except  N/A  for  MT  and  for  exports 
or  reexports  to  destinations  outside  of 
Austria.  Belgium,  Canada,  Denmark. 
Finland,  France,  Germany,  Greece,  Ireland, 
Italy.  Luxembouig,  the  Netherlands, 
Portugal,  Spain,  Sweden,  or  the  United 
Kingdom  of  "technology"  for  the 
"development"  of  equipment  or  "software" 
in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.7,  6A001.a.2.b.  6A001  a.2.c 
and  6A001.a.2.e  when  specially  designed 
for  real  time  application,  6A002.a.l.c, 
6A008.1.3.  6B008,  6D003.a,  or  6D001  when 
specially  designed  for  the  "development" 
or  "production"  of  equipment  controlled 
by  6A001.a.2.a.l.  6A001.a.2.a.2. 
6A00t.a.2.a.7,  6A001.a.2.b,  6A001.a.2.c. 
and  6A001.a.2.e  as  set  forth  above. 
List  of  Items  Controlled 
Unit  N/A 

Related  Controls:  See  also  6E101, 6E201,  and 

6E991 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

6E002    "Technology"  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  or  materials 
controlled  by  6A  (except  6A018, 6A991, 
6A992,  6A994. 6A995,  6A996,  6A997  or 
6A998),  6B,  (except  6B995),  or  6C  (6C992  or 
6C994). 

License  Requirements 

Reason  for  Control:  NS.  MT,  NP,  RS.  AT,  CC 

UN 


2536        Federal  Register  /  Vol.  63,  No.  10  /  Thursday.  January  15,  1998  /  Rules  and  Regulations 


Country  Chart 
NS  Column  1 


MT  Column  1 


Nl»  Column  1 


RS  Column  1 


CC  Column  1 


AT  Column  1 
Rwanda 


ContTol(s) 

NS  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A001  to 
6A008,  6B004  to  6B008. 
or  6C002  to  6C005. 

MT  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002. 
6A007.  6A008.  6A102, 
6A107,  6A108.  6B008, 
or  681 08  for  MT  rea- 
sons. 

NP  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A0O3, 
6A0O5,  6A202,  6A203, 
6A205.  6A225  or  6A226 
for  NP  reasons. 

RS  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  or 
6A003  for  RS  reasons. 

CC  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  for 
CC  reasons. 

AT  applies  to  entire  entry 

UN  applies  to  "tech- 
nology" for  equipment 
controlled  by  6A002  or 
6A003  for  UN  reasons. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  N/A  for  MT  and  for  exports 
or  reexports  to  destinations  outside  of 
Austria.  Belgiimi,  Canada,  Denmark,  Finland, 
France,  Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  Kingdom  of 
"technology"  for  the  "development"  of 
equipment  in  6A001.a.2.a.l,  6A001.a.2.a.2, 
6A001.a.2.a.7,  6A001.a.2.b,  6A001.a.2.c  and 
6A001.a.2.e  when  specially  designed  for  real 
time  application,  6A002.a.l.c,  6A008.1.3.  or 
6B008. 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  See  also  6E992 
Belated  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6E003    Ottier  "technology",  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  Yes 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  See  also  6Eg93 

Related  Definitions:  N/A 


Items:  a.  Acoustics.  None. 

b.  Optical  sensors.  None. 

c.  Cameras.  None. 

d.  Optics,  "technology",  as  follows: 

d.l.  Optical  surface  coating  and  treatment 
"technology"  "required"  to  achieve 
uniformity  of  99.5%  or  better  for  optical 
coatings  500  mm  or  more  in  diameter  or 
major  axis  length  and  with  a  total  loss 
(absorption  and  scatter)  of  less  than  5  x  10~  ^; 

N.B.:  See  also  2E003.f. 

d.2.  Optical  febrication  "technology"  using 
single  point  diamond  turning  techniques  to 
produce  surface  finish  accuracies  of  better 
than  10  nm  rms  on  non-planar  surfaces 
exceeding  0.5  m^; 

e.  Lasers.  "Technology"  "required"  for  the 
"development",  "production"  or  "use"  of 
specially  designed  diagnostic  instruments  or 
targets  in  test  facilities  for  "SHPL"  testing  or 
testing  or  evaluation  of  materials  irradiated 
by  "SHPL"  beams; 

f.  Magnetometers.  "Technology" 
"required"  for  the  "development"  or 
"production"  of  fluxgate  "magnetometers"  or 
fluxgate  "magnetometer"  systems,  having 
any  of  the  following: 

f.l.  A  "noise  level"  of  less  than  0.05  nT 
rms  per  square  root  Hz  at  frequencies  of  less 
than  1  Hz;  or 

f.2.  A  "noise  level"  of  less  than  1  x  10-' 
nT  rms  per  square  root  Hz  at  frequencies  of 
1  Hz  or  more. 

6E101    "Technology"  according  to  ttie 
General  Technology  Note  (or  the  "use"  of 
equipment  or  "software"  controlled  by 
6A002. 6A007.b  and  .c.  6A008. 6A102, 
6A107,  6A108.  6B108, 6D102  or  6D103. 

License  Requirements 

Reason  for  Control:  MT,  AT 

ContTol(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  (1)  This  entry  only 
controls  "technology"  for  equipment 
controlled  by  6A008  when  it  is  designed 
for  airborne  applications  and  is  usable  in 
"missiles".  (2)  This  entry  only  controls 
"technology"  for  items  in  6A002.a.l,  a.3, 
and  e  that  are  specially  designed  or  rated 
as  electromagnetic  (including  "laser")  and 
ionized-particle  radiation  resistant.  (3)  This 
entry  only  controls  "technology"  for  items 
in  6A007.b  and  .c  when  the  accuracies  in 
6A007.b.l  and  b.2  are  met  or  exceeded. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6E102    "Technology"  according  to  the' 
General  Technology  Note  (or  the  "use"  o( 
"so(tware"  controlled  by  6D001  and  6D002, 
(or  MT  reasons. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

CIV:  N,'A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6E201    "Technology"  according  to  the 
General  Technology  Note  (or  the  "use"  of 
equipment  controlled  by  8A003a2, 
6A003.a.3, 6A003.a.4. 6A006.&1  x. 
6A005.a24  6A005.e.1.b.  6A005.C.2.C.2. 
6A009.c.2.d.2.b,  6A202, 6A203. 6A205, 
6A225  or  6A226. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Country  Chart 

NP  Colunrn  1 
AT  Column  1 


Control(s) 

NP  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  N/A 

Related  Definitions:  This  entry  only  controls 
"technology"  for  items  in  6A005.a.2.a  with 
an  output  power  >40  W,  6A005.a.6  argon 
"lasers"  only,  6A005.c.l.b  with  an  output 
power  >30  W,  6A005.c.2.c.2.a  with  an 
output  power  >40  W,  6A005.c.2.c.2.b  with 
an  output  power  >40  W,  and 
6A005.c.2.d.2.b  with  an  output  power  >40 
W. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


6E991    "Technology"  tor  the 
"development",  "production"  or  "use" 
equipment  controlled  by  6A991, 6A996, 
6A997.  or  6A99& 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry      AT  Coliunn  1 

except  "technology"  for 

equipment  controlled  by 

6A991. 
AT  applies  to  "tech-  AT  Column  2 

nology"  for  equipment 

controlled  by  6A991. 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
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eEMS    'T«ehnot«gy"fbrttM    . 
"(tovvlopniMtt"  c|n"pfoductton"  of 
•qulpmant,  meleMs  or  "wottmtn" 
controllMl  by  SAMa,  SASH  or  ^996. 
88996, 6C992, 60tH  or  60M3. 

Lioenn  RequiroMnta 

Reason  for  Contr^  AT 


ControlO 


'I 


Coantry  Chart 
AT  Column  1 


AT  applies  to  entbe  entry 
LrnnM  Exc^rtunii 

CIV:N/A 
TSR:  N/A 

Lirt  of  Items  Coat^llad 
Unit:  S  value 
Related  Contnds:  N/A 
Related  D^nhiorta:  N/A 
Items:  The  list  of  ittau  controlled  is 
omtained  in  the  ^CCN  heading. 

6E903   OOMr't^kinoeogy'.noloontrollwt 


Reason  for  CtmtnJi  AT 

ControHs,  j  Country  Chart 

AT  applies  to  enti^  entry     AT  Column  1 
Lioniae  ExcepdoBi 

CIV:N/A 
TSR:  N/A     . 

List  of  Bens  CentJilled 

UnH:  N/A  [ 

Related  Controls:  Nf  A 

Related  Definitionki  N/A 

Items:  a.  C^cal  finrication  technologies  for 

serially  producing  <iptical  aunponents  at  a 

rate  exceeding  10  wt^  of  surface  area  per  year 

on  any  single  spindle  and  with: 

a.  1.  An  area  exceeding  1  m':  and 

a^.  A  sur&cs  figure  exceeding  Iambda/10 
rms  at  the  designed  wavelength; 

b.  "Technology"  fcr  optical  fUters  with  a 
bandwidth  equal  to  or  less  than  10  nm,  a 
field  of  view  (FOVJ  exceeding  40*  and  a 
resolution  exceisdin^  0.75  line  pairs  per 
milliradian;  ; ; 


EAR99  Umim 
not  Sfeewwiero 
CiliQory  or  in 
CCLar* 


lottMEARlhataro 
IntMsOCL 

HSQory  in  11m 
llM-niimbarEAR99. 


Categay  7—Navig^^on  and  Avionics 
A.  Systems,  Eyiipiwiit  and  Compoamts 

N.B.:  Fot  autcHnaUc  pilots  for  underwater 
vehicles,  see  Category  8.  For  radar,  see 
Category  6. 

Note  to  Category  9A:  For  inertial 
navigation  equipment  for  ships  or 
submersibles  see  item  9.e  on  the  Wassenaar 
Munitions  List. 

7A001    Accoloromoters  designed  for  uee  in 
inerUei  nevigetion  pr  guidence  systems  and 
having  any  of  Uie  fbtiowing  dMracteristics 
(sse  Ust.of  Items  Cfntrolied).  and  spedelly 
designed  componeitts  therefor. 

License  Requireme^ 

Reason  for  Control:  $S,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

LioBBs*  Excqptinw 

LVS:  N/A 

CBS:  N/A 

OV:  N/A 

List  of  Items  ControUad 

Unit:  S  value 

Related  Controls:  See  also  7A101  and  7A994. 
MT  controls  do  not  apply  to  accelerometers 
that  are  specially  desi^ied  and  developed 
as  Measurement  While  Drilling  (MWD) 
sensors  for  use  in  downholo  well  service 
applications. 

Related  Definitions:  N/A 

Asms:  a.  A  "bias"  "stability"  of  less  (better) 

than  130  micro  g  with  respect  to  a  fixed 

calibration  value  over  a  period  of  one  year; 
b.  A  "scale  factor"  "stability"  of  less 

(better)  than  130  ppm  with  respect  to  a  fixed 

calibration  value  over  a  period  of  one  year, 

or 
c  Specified  to  function  at  linear 

acceleration  levels  exceeding  160  g. 

7A002   Qyroe  hawing  eny  of  ttiefbiiowing 
Controlled),  and  apecWIy  designed 


Aeoson  ^  Ctmtrol:  NS.  MT.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 


^Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

Ustoritems  Controlled 

Unit:  S  value 

Related  Controls:  See  also  7A102  and  7A994 

Related  Definitions:  N/A 

hems:  a.  A  "drift  rate"  "stability",  when 

measured  in  a  1  g  environment  over  a  period 

of  three  months  and  with  respect  to  a  fixed 

calibration  value,  o^ 

a.1.  Less  (better)  than  0.1*  per  hour  when 
specified  to  function  at  linear  acceleration 
levels  below  10  g;  or 

a.2.  Less  (better)  than  0.5*  per  hour  when 
specified  to  function  at  linear  acceleration 
levels  from  10  g  to  100  g  inclusive;  or 

b.  Specified  to  function  at  linear 
acceleration  levels  exceeding  100  g. 

7A003    Inertiei  nevigation  systsms 
(gimbaHed  or  strapdowm)  and  inertiei 
equipment  deeigned  fOr  "eircrsft",  lend 
vehide  or  "epeoecraft"  for  attitiide, 
guidence  or  control,  heving  eny  of  the 
fOiloiwing  cherectertetics  (see  Uct  of  Iteme 
.  Controiied),  end  speciaiiy  deeigned 
componente  therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Colimm  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  ttesM  ControUad 

Unit:  $  value 

Related  Controls:  See  also  7A103  and  7A994. 
Inertial  navigation  systems  and  inertial 
eqniiMnent,  and  specially  designed 
components  therefor  specifically  designed, 
modified  or  configured  for  military  use  are 
subject  to  the  export  licensing  anthonty  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR  part 
121.) 

Related  Definitions:  N/A 

Items:  a.  Navigation  error  (free  inertial) 

subsequent  to  normal  alignment  of  0.8 

nautical  mile  per  hour  (50%  Circular  Error 

Probable  (CEP))  or  less  (better);  ot 
b.  Specified  to  function  at  linear 

acceleration  levels  exceeding  10  g. 
Note:  The  parameters  of  7A003.a  are 

am>licable  with  any  of  the  following     " 

enviroimtental  conditions: 

1.  Input  random  vibration  with  an  overall 
mapitude  of  7.7  g  rms  in  the  first  half  hour 

.*  ana  a  total  test  duration  of  one  and  one  half 
hour  per  axis  in  each  of  the  three 
perpendicular  axes,  when  the  random 
vibration  meeta  the  followring: 

a.  A  constant  power  spectral  density  (PSD) 
value  of  0.04  g'/Hz  over  a  frequency  interval 
of  IS  to  1,000  Hz;  and 

b.  The  PSD  attenuates  with  frequency  from 
0.04  gi/Hz  to  0.01  gVHz  over  a  fiequency 
interval  from  1,000  to  2,000  Hz;  or 

2.  A  roll  and  yaw  rate  of  equal  to  or  more 
than  ■f2.62  radian/s  (150  deg/s);  or 

3.  According  to  national  standards 
equivalent  to  1.  or  2.  of  this  note. 

Note:  7A003  does  not  control  inertial 
navigation  systems  that  are  certified  for  use 
on  "civil  aircraft' '  by  civil  authorities  of  a 
"participating  state"  in  Country  Group  A:l. 

7A004   Qyro  estio  compeesss,  end  oMwr 
dewtoee  wMeh  derive  poeWon  or  orlemailon 
by  maana  of  autowetlcelty  traddng  cslisllal 
bodlee  or  eeMttlee,  widten  asimulh 
ecoiraey  of  eduel  to  or  ieee  (better)  then  5 
eeconde  of  ere 

license  Baquiremente 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
OV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  7A104  and  7A994 

Related  Definitions:  N/A 
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Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7A005    Global  navigation  satsllito  systems 
(l.a.  OPS  or  QLONASS)  receiving 
equtpment,  and  specially  designed 
componente  therefor.  (These  Items  are 
subject  to  the  export  llcensirtg  auttiority  of 
tha'U.S.  Departawnt  of  State,  Office  of 
Oetanae  Trade  Controls.  See  22  CFR  part 
121.) 

7A006    AlrtKKne  aMmaters  operating  at 
frequencies  other  than  4.2  to  4.4  GHz 
lnclU8h«,  having  any  of  the  following 
characteristics  (see  List  of  Items 
Controlled). 


I  Keqairements 

Reason  for  Control:  NS.  MT,  AT 


Cotttrol(s) 

S  applies  to  entire  entry  ... 
MT  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
MT  Column  1 
AT  Column  1 


•  Exceptions 

LVS:  N/A 

GBS:  N/A 

aV:N/A 

LiK  onieau  Controlled 

Unit:  S  value 

Belated  Controls:  See  also  7A106,  7A994  and 

Category  6  for  controls  on  radar. 
Related  Definitions:  N/A 
Items:  a.  "Power  management";  or 

b.  Using  phase  shift  key  modulation. 

TAOOr    Direction  finding  equipment 
operating  at  frequencies  above  30  MHz  and 
specialty  designed  componente  therefor. 
(These  Items  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State.  Ofllce  of  Defense  Trade  Controls. 
See  22  CFR  part  121.) 

7A101    Accetoromsters,  other  than  those 
controltod  by  7A001,  with  a  threshold  of 
0.06  g  or  less,  or  a  linearity  error  within 
0.29%  of  ful  acato  output,  or  both,  which 
are  designed  for  uaa  in  Inertial  navigation 
systems  or  in  guidance  systems  of  all  types 
and  specially  designed  componente 


Reiaon  for  Control:  MT.  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

LioeoM  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  5  value 

Related  Controls:  This  entry  does  not  control 
accelerometers  which  are  specially 
designed  and  developed  as  MWD 
(Measurement  While  Drilling)  sensors  for 
use  in  downhole  well  service  operations. 

Related  Definitions:  N/A 


Items:  The  list  of  items  is  included  in  the 
entry  heading. 

7A1 02    All  types  of  gyros,  other  than  thoae 
controlled  by  7A002,  usable  in  "missiles", 
with  a  rated  "drift  rate"  "stability"  of  less 
than  0.5*  (1  Sigma  or  rms)  per  hour  In  a  1 
g  environment  and  specially  designed 
componente  therefor. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Country  Chart 

MT  Column  1 
AT  Column  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  ExeeptiiMis 

LVS:  N/A 

GBS:  N/A  , 

dV:  N/A 

List  of  Items  Cimtrolled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  (1)  Drift  rate  is  defined 
..as  the  time  rate  of  output  deviation  from 
the  desired  output  It  consists  of  random 
and  systematic  components  and  is 
expressed  as  an  equivalent  angular 
displacement  per  unit  time  with  respect  to 
inertial  space.  (2)  Stability  is  defined  as 
standard  deviation  (1  sigma)  of  the 
variation  of  a  particular  parameter  from  its 
calibrated  value  measured  under  stable 
temperature  conditions.  This  can  be 
expressed  as  a  function  of  time. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7A103    Instrumentation,  navigation 
equipment  and  systems,  ottier  than  ttKwe 
controltod  by  7A003.  and  apectelly  deigned 
componente  ttierefor. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Country  Chart 

MTColxmm  1 
AT  Column  1 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  Items  described  in 
7A103.b  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (See  22 
CFR  part  121).  (2)  Inertial  navigation 
systems  and  inertial  equipment,  and 
specially  designed  components  therefor 
specifically  designed,  modified  or 
configured  for  military  use  are  subject  to 
the  export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  !L.  inertial  or  other  equipment  using 

accelerometers  or  gyros  controlled  by  7A001, 

7A002.  7A101  or  7A102  and  systems 

incorpiorating  such  equipment; 


Note:  7A103.a  does  not  control  equipment 
containing  accelerometers  specially  designed 
and  developed  as  MWD  (Measurement  While 
Drilling)  sensors  for  use  in  down-hole  well 
services  operations. 

b.  Integrated  flight  instrument  systems,  - 
which  include  gyrostabilizers  or  automatic 
pilots,  designed  or  modified  for  use  in 
"missiles". 

7A104    Gyro-astro  compasaes  and  ottier 
devices,  other  than  thoae  controlled  by 
7A004,  which  derive  position  or  orientation 
by  means  of  automatically  traddng  cetesHal 
bodies  or  satellites  and  apedally  designed 
componente  therefor. 

License  Requirements 

Reason  for  Control:  MT,  AT 

ContTol(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Colimm  l' 
AT  applies  to  entire  entry     AT  Colunm  1 

License  Exceptions 

LVS:  N/A 

GBS:  N/A 

CIV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  This  entry  controls 
specially  designed  components  for  gyro- 
astro  compasses  and  other  devices 
controlled  by  7A004 

Boated  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7A105    Global  PoaMomng  Systems  (Qftq 
or  sImNar  satellite  recehfars,  other  than  / 
thoae  controNed  by  7A006,  and  designad  or 
modlltod  for  use  in  "misailes".  (Thaaa  Items 
are  aublact  to  the  export  HoansTng  authority 
of  the  U.S.  Department  of  Stete,  Office  of 
Oetanse  Trade  Consols.  Sae  22  CFR  part 
121.) 

7A100    AMmaters,  other  than  thoae 
controlled  by  7A006,  of  radar  or  laaer  radar 
type,  deaigned  or  modiflad  for  uae  In 
"miaalles".  (Theaa  Items  are  aublact  to  the 
export  lloenaing  authority  of  the  U.& 
Department  of  Slate,  Ofllca  of  Datonaa 
Trade  Controls.  Sea  22  CFR  part  121.) 
7A115    Paaaivasanaors  for  determining 
bearing  to  apecHIc  electromagnetic  aourca 
(direction  finding  equipment)  or  terrain 
charactariatica,  deaigned  or  modWed  for 
uae  in  "miaaHes".  (Thaae  Itema  are  aubject 
to  the  export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controla.  See  22  CFR  part  121.) 

7A1 16    Right  control  systems  (hydraulic, 
mechanical,  electro-optical,  or  electro- 
mechanical flight  control  systems 
(Including  fly-by-wire  systama)  and  attitude 
control  equipment)  designed  or  modified 
for  "missiles".  (These  items  are  subject  to 
the  export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  See  22  CFR  part  121.) 
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7A117    "QuidarM*  Mts"  eapabi*  or 
achieving  syslMn  accuracy  of  3.33%  or  l«M 
of  tha  rang*  (a.».a  "CEP"  of  10  Ian  or  laaa 
at  a  rang*  of  300  )m)- (Thaaa  Itama  ara 
aubject  to  the  aiq;^  licanaing  auttiority  of 
the  U.S.  DapartnMnt  of  State,  Office  of 
Oefenae  Trade  Cjantrola.  See  22  CFR  part 
121.)  I 

7A094   Other  n4yigatlon  direction  finding 
equipment,  airtKNtw  communication 
equipment,  ail  aircraft  inertial  navigation 
ayatama  not  controlled  under  7A003  or 
7A103,  and  other  avionic  equipment. 
Including  parte  and  componenta,  n.e.a. 


LiomM  Requimaents 

Reason  for  Contiti:  AT 

Ck)ntToI(n  Country  Chart 

AT  applies  to  enti^  entry     AT  Column  1 
LicniM  Exceptioai 

LVS:  N/A 
GBS:  N/A 

aV:  N/A 

List  of  Items  Contelled 
Unit:  S  value 

Belated  Controls :\l]  Global  Positioning 
Satellite  receivees  having  the  following 
characteristics  ue  subject  to  the  export 
licensing  authority  of  the  U.S.  Etepartment 
of  State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  1213:  (a)  Designed  for 
encryption  or  decryption  (e.g.,  Y-code)  of 
GPS  precise  positioning  service  (PPS) 
signal;  (b)  Designed  for  producing 
navigation  results  above  60,000  feet 
altitude  and  at  1  jOOO  knots  velocity  or 
greater;  (c)  Specifically  designed  or 
modified  for  use  with  a  null-steering 
antenna  or  including  a  null-steering 
antenna  designed  to  reduce  or  avoid 
jamming  signals;  or  (d)  Designed  or 
modified  for  use  with  unmanned  air 
vehicle  systems  Capable  of  delivering  at 
least  a  500  kg  payload  to  a  range  of  at  least 
300  km.  (GPS  reldeivers  designed  or 
modified  for  us0  with  military  unmanned 
air  vehicle  systepbs  with  less  capability  are 
considered  to  be  specially  designed, 
modified  or  configured  for  military  use  are 
controlled  by  22  CFR  part  121.  (2)  This 
entry  controls  direction  finding  equipment 
that  is  not  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State. 
Office  of  Defens^  Trade  Controls  (22  CFR 
part  121).  I 

fle/oted  De/fnitJonfc|  N/A 
Items:  The  list  of  iiams  controlled  is 
contained  in  th^  tCCN  heading. 

B.  Test,  Inspectioii  fend  Production 
Equipment 

7B001    Teet,  cali»ratlon  or  alignment 
equipment  specially  designed  for 
equipment  controlled  by  7A  (except  7A994). 
License  Requiremeats 

Reason  far  Control:  NS,  MT,  AT 


Control(s) 

NS  applies  to  enti^< 
MT  applies  to  entirj 
AT  applies  to  entiri 


Country  Chart 

entry  NS  Column  1 
entry  MT  Column  1 
entry      AT  Colunm  1 


Licmse  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A     ' 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  7B102  and 
7B994.  (2)  This  entry  does  not  control  test, 
calibration  or  alignment  equipment  for 
Maintenance  level  I. 

Related  Definition:  (1)  Maintenance  Level  I: 
The  bilure  of  an  inertial  navigation  unit  is 
detected  on  the  aircraft  by  indications  from 
the  Control  and  Display  Unit  (CDU)  or  by 
the  status  message  from  the  corresponding 
sub-system.  By  following  the 
manufacturer's  manual,  the  cause  of  the 
fiulure  may  be  localized  at  the  level  of  the 
malfunctioning  line  replaceable  unit  . 
(LRU).  The  operator  then  removes  the  LRU 
and  replaces  it  with  a  spare.  (2) 
Maintenance  Level  U:  The  defective  LRU  is 
sent  to  the  maintenance  workshop  (the 
manufacturer's  or  that  of  the  operator 
responsible  for  level  n  maintenance).  At 
the  maintenance  workshop,  the 
malfunctioning  LRU  is  tested  by  various 
appropriate  means  to  verify  and  localize 
the  defective  shop  replaceable  assembly 
(SRA)  module  responsible  for  the  failure. 
This  SRA  is  removed  and  replaced  by  an 
operative  spare.  The  defective  SRA  (or 
possibly  the  complete  LRU)  is  then 
shipped  to  the  manufacturer.  Maintenance 
Level  II  does  not  include  the  removal  of 
controlled  accelerometers  or  gyro  sensors 
from  the  SRA. 
/terns:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

7B002    Equipment,  as  follows  (see  List  of 
Items  Controlled),  specially  deeigned  to 
characterize  mirrors  for  ring  "laaer"  gyros. 
License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:See  also  7B102  and  7B994 

Related  Definitions:  N/A 

Items:  a.  Scatterometers  having  a 

measurement  accuracy  of  10  ppm  or  less 

(better); 

b.  Profilometers  having  a  measurement 
accuracy  of  0.5  nm  (5  angstrom)  or  less 
(better). 

7B003  Equipment  specially  designed  for 
ttie  "production"  of  equipment  controlled 
by  7A  (except  7A994). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT   . 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  7B103  and 
7B994.  2.)  This  entry  includes:  inertial 
measurement  unit  tester  (IMU  module): 
IMU  platform  tester;  IMU  stable  element 
handling  fixture;  IMU  platform  balance 
fixture;  gyro  tuning  test  stations;  gyro 
dynamic  balance  stations;  gyro  run-iij/ 
motor  test  stations;  gyro  evacuation  and  fill 
stations;  centrifuge  fixtures  for  gyro 
bearings;  accelerometer  axis  align  station: 
and  accelerometer  test  station 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

7B102    Equipment,  aa  follows  (see  List  Of 
Itsms  ContooUed),  other  than  thoae 
controlled  by  7B002.  specially  deeigned  to 
dtaracterixe  mirrors,  for  laaer  gyro 
equlpmenL 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  Column  1 
AT  Column  1 


MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

LVS:.  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Itons  Controlled 

Unit:  S  value 

Related  Conbvls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Scatterometers  having  a 

measurement  accuracy  of  10  ppm  or  less 

(better). 

b.  Reflectometers  having  a  measurement 
accuracy  of  50  ppm  or  less  (better). 

c.  Prolifometers  having  a  measurement 
accuracy  of  O.Snm  (5  angstrom)  or  less 
(better). 

TBI  03    Specially  designed  "production 
facilities"  for  equipment  controlled  by 
7A117.  (Theee  Items  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defenee 
Trade  ConUols.  See  22  CFR  part  121.) 

7B994    Other  equipment  for  the  test, 
inspection,  or  "production"  of  navigation 
and  avionics  equipment 

License  Requirements 

Reason  for  Control:  AT 

Control(s) 

AT  applies  to  entire  entry 
License  Exceptions 


Country  Chart 
AT  Column  1 
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LVS:  N/A 
GBS:N/A 
CIV:  N/A 

List  of  Items  Controlled 
177ijf;  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

C.  Materials  [Reserved] 

D.  Software 

7D001    "Software"  specially  designed  or 
modifled  for  the  "development"  or 
"production"  of  equipment  controlled  by  7A 
(except  7A994)  or  7B  (except  7B994). 

License  Requirements 

Reason  for  Control:  NS,  MT,  RS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  "software"       NS  Column  1 
for  equipment  con- 
trolled by  7AQ01  to 
7A004.  7A006,  7B001, 
7B002  or  7B003. 

MT  applies  to  entire  entry     MT  Column  1 

RS  applies  to  "software" 
for  inertial  navigation 
systems  inertial  equip- 
ment, and  specially  de- 
signed components 
therefor,  for  "civil  air- 
craft" DRS  Column  1. 

AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions    . 

aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  7D101  and 
7D994.  (2)  The  "software"  related  to 
7A003.b.  7A005.  7A007,  7A103.b,  7A105, 
7A106,  7An5,  7A116,  7A117.  or  7B103  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR  part 
121.)  (3)  "Software"  for  inertial  navigation 
systems  and  inertial  equipment,  and 
specially  designed  components  therefor, 
not  for  use  on  civil  aircraft  are  subject  to 
the  export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

7D002    "Source  code"  for  the  "use"  of  any 
inertial  navigation  equipment  or  Attitude 
and  Heading  Reference  Systems  (AHRS) 
(except  gimballed  AHRS)  including  inertial 
equipment  not  controlled  by  7A003  or 
7A004. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


ControHs) 

NS  applies  to  entire  entry 
MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 


Country  Chart 

NS  Column  1 
MT  Column  1 
AT  Column  1 


aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  also  7D102  and 
7D994.  (2)  This  entry  does  not  control 
"source  code"  for  the  "use"  of  gimballed 
AHRS 

Related  Definition:  AHRS  generally  differ 
from  inertial  navigation  systems  (INS)  in 
that  an  AHRS  provides  attitude  and 
heading  information  and  normally  does  not 
provide  the  acceleration,  velocity  and 
position  information  associated  with  an 
INS 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

7D003    Other  "software",  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


ControHs) 


Country  Chart 


NS  applies  to  entire  entry  NS  Colimui  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  also  7D103  and  7D994 

Related  Definitions:  N/A 

Items:  a.  "Software"  specially  designed  or 

modified  to  improve  the  operational 

performance  or  reduce  the  navigational  error 

of  systems  to  the  levels  controlled  by  7A0O3 

or  7A0O4; 

b.  "Source  code"  for  hybrid  integrated 
systems  that  improves  the  operation^ 
performance  or  reduces  the  navigational  error 
of  systems  to  the  level  controlled  by  7A003 
by  continuously  combining  inertial  data  with 
any  of  the  following  navigation  data: 

b.l.  Doppler  radar  velocity; 
b.2.  Global  navigation  satellite  systems 
(i.e.,  GPS  or  GLONASS)  reference  data;  or 
b.3.  Terrain  data  from  data  bases; 

c.  "Source  code"  for  integrated  avionics  or 
mission  systems  that  combine  sensor  data 
and  employ  "expert  systems"; 

d.  "Source  code"  for  the  "development"  of 
any  of  the  following: 

d.l.  Digital  flight  management  systems  for 
"total  control  of  flight"; 

d.2.  Integrated  propulsion  and  flight 
control  systems; 

d.3.  Fly-by-wire  or  fly-by-light  control 
systems; 

d.4.  Fault-tolerant  or  self-reconfiguring 
"active  flight  control  systems'^ 

d.5.  Airborne  automatic  direction  finding 
equipment; 

d.6.  Air  data  systems  based  on  surface 
static  data;  or 

d.7.  Raster-type  head-up  displays  or  three 
dimensional  displays; 

e.  Computer-aided-design  (CAD) 
"software"  specially  designed  for  the 
"development"  of  "active  flight  control 
systems",  helicopter  multi-axis  fly-by-wire  or 
fly-by-light  controllers  or  helicopter 
"circulation  controlled  anti-torque  or 
circulation-controlled  direction  control 
systems"  whose  "technology"  is  controlled 
by  7E004.b,  7E004.C.1  or  7E0O4.C.2. 


7D101    "Software"  specially  designed  for 
the  "use"  of  equipment  controlled  by  7A001 
to  7A006,  7A101  to  7A106,  7A115, 7B001, 
7B002,  7B003. 7B102  or  7B103. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Country  dhart 

MT  Column  1 
AT  Colunm  1 


Controy^s^ 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry 

License  Exceptions 

aV:  N/A 

TSR«N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  The  "software"  related 
to  7A003.b,  7A005,  7Al03.b,  7A105, 
7A106,  7A115,  7A116.  7A117,  or  7B103  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR  part 
121-.)  (2)  "Software"  for  inertial  navigation 
systems  and  inertial  equipment,  and 
specially  designed  components  therefor, 
not  designed  for  use  on  civil  aircraft  by 
civil  aviation  authorities  of  a  country  listed 
in  Country  Group  A:l  is  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 

Related  Definitions:  N/A  ^ 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

7D102    Integration  "software"  for  the 
equipment  controlled  by  7A003  or  7A103. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  The  "software"  related  to 
7A003.b  or  7A103.b  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

701 03    "Software"  specially  designed  for 
modelling  or  simulation  of  the  "guidance 
sets"  controlled  by  7A1 17  or  for  their 
design  integration  with  "missiles".  (This 
entry  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

7D«94    "Software",  n.e.s..  for  the  " 
"development",  "production",  or  "use"  of 
navigation,  airborne  communication  and 
other  avionics. 

License  Requirements 

Reason  for  Control:  AT 


UMl 
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Country  Chart 
AT  Column  1 


T 


Contrdfk) 

AT  applies  to  entire  entry 
Lioenn  Exccpti 
CrV:N/A 
TSR:N/A 

LktoniBBS  Coalrollad 

Unit:  S  value     \\ 
Related  ContnUmA 
Related  Definition:  N/A 
hems:  The  list  o(  Items  controlled  is 
contained  in  the  ECCN  heading. 

E.T«chaolaar    i| 

7MW    'Tiirtnjioar  aeeordlnQ  to  the 
Qeneni  Technopesy  ''oto  tor  the 
"devetopmenr  14  eqi^menl  or  "eaflNere" 
coMroletf  by  7A  iMoepi  7AM4}.  7B  (except 
7B«0^  or  7D  (Kt4epl  7DM4). 


Reason  for  ContM^:  MT.  NS,  RS.  AT 


Contmlfi 


Country  Chart 
NS  Colimm  1 


NS  applies  to  "t 
ncSogy"  fior  it^  con- 
trolled by  7Aaai  to 
7A004.  7A006i  7B001  to 
7B003,  7D001  itt>  7D003. 

MT  applies  to  ea$ie  entry     MT  Column  1 

RS  applies  to  "tecih-  RS  Column  1 

nology"  for  in^ttial 
navigation  systttis,  in- 
ertial  equipnent  and 
specially  desined  com- 
ponents therefor,  for 
civil  aircrafL 

AT  applies  to  entire  entry     AT  Column  1 

Lioenaa  Exoeptia|i  I 

aV:  N/A 
TSR:  N/A 

List  antens  Controlled 

Unit:  N/A 

Related  Cantro/si(|l)  See  also  TElOl  and  • 
7E994.  (2.)  The  "technology"  related  to 
7A003.b,  7A00$.  7A007,  7A103.b,  7A105. 
7al06.  7AH5,  ffill6, 7A117,  or  7B103  are 
sut^ect  to  the  export  licensing  authority  of 
the  U.S.  Departtaent  of  State,  Office  of 
Defense  Trade  Control  (see  22  CFR  part 
121) 

Related  Controls:  J^/ A 

Related  Definitionk:  N/A 

Items:  The  list  of  Items  controlled  is 
contained  in  thf  ;ECCN  heading 

7E002   'Techno^gy"  according  to  the 
QenerelTechnoto^y  Noto  tor  the 
"produclton"  of  equipment  controlled  by  7A 
(except  7AM^  of  7B  (except  7B9M). 

License  RequircBMnta 

Reason  for  Contrtj/f  NS.  MT,  RS,  AT 


Controld 


■i 


NS  applies  to  "tech- 
nology" for  equipment 
controlled  by  7Ai001  to 
7A004,  7A006  (^  7B001 
to  7B003. 

MT  applies  to  entUe  entry 


Country  Chart 
NS  Column  1 


MT  Column  1 


Control(s) 

RS  applies  to  "tech- 
nology" for  inertial 
navigation  systems,  in- 
ertial equipment  and 
sfiecially  designed  com- 
ponents therefor,  for 
civil  aircraft 

AT  applies  to  entire  mtry 


Country  Chart 
RS  Column  1 


aV:N/A 
TSR:  N/A 


AT  Column  1 


CflotmlU 

Umt:H/A 

Related  Contro/s:  (l)  See  also  7E102  and 
7E994.  (2)  The  "technology"  related  to 
7A003.b,  7A005.  7A0d7,  7Al03.b.  7A105. 
7A106.  7A115.  7A116.  7A117.  or  7B103  are 
subject  to  the  export  Hr«i«ing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls  (see  22  CFR  part 
121) 

Related  Definitions:  N/A 

Items: The  list  of  itwnscontrolled is 
contained  in  the  ECCN  heading 

7E003   "Technology"  ecoordtog  to  the 
Qenerel  Technology  Noto  tor  the  repeir, 
refurbieMng  or  overhaul  of  equipment 
coimuMedby  7A001  to  7AIMM. 


AMson  for  Control:  NS,  MT.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  N$  Colunm  1 
MT  applies  to  entire  entry  MT  Colimm  1 
AT  applies  to  entire  entry      AT  Column  1 

Laoaaae  Exoqitiaiie 

CD/:  N/A 
tSR:N/A 
List  ofltaH  CantrolM 

Unit:  N/A 

Related  Controls:  See  also  7E994.  This  entry 
does  not  control  maintenance 
"technology"  directly  associated  with 
calibration,  removal  or  replaconent  of 
damaged  or  unserviceable  LRUs  and  SRAs 
of  a  "civil  aircraft"  as  described  in 
Maintenance  Level  I  or  Maintenance  Level 
U 

Related  Definition:  Refisr  to  the  Related 
Definitions  for  7B001 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

7E004   Other  "technology",  aatollowa(i 
Uat  of  Iteme  Controlled). 

License  RaquirenMola 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  N/A 


Related  Controls:  See  also  7E104  and  7E904 
Related  Definitions:  N/A 
Items:  a.  "Technology"  for  the 
"development"  or  "production"  ofc 

a.1.  Airborne  automatic  directioo  finding 
equipment  operating  at  frequencies 
exceeding  5  MHz; 

a.2.  Air  data  systems  based  on  surface 
static  data  only,  i.e..  that  dispense  with 
conventional  air  data  probes; 

a.  3.  Raster-type  haad-np  displ^s  or  three 
dimensional  (Usplays  for  "airoaft"; 

a.4.  Inertia)  navigation  systems  or  gyro- 
astro  compasses  containing  accelerometers  or 
gyros  controlled  by  7A001  or  7A002: 

a.  5.  Electric  actuators  (i.e., 
electromechanical,  electrohydroctatic  and 
integrated  actuator  padc^e)  specially 
designed  for  "primary  flight  oootrol"; 

a.6.  "Flight  control  optical  sensor  array" 
specially  designed  for  implementing  "active 
flight  control  systems"; 

b.  "Development"  "technology",  as 
follows,  for  "active  flight  control  systems'* 
(including  fly-by-wire  or  fly-by-light): 

b.l.  Confi^iration  design  for 
interconnecting  multiplemicroelectronic 
processing  elements  (on-board  computers)  to 
achieve  "real  time  processing"  far  control 
law  implementation; 

b.2.  Control  law  compensation  far  sensor 
location  or  dynamic  airframe  loads,  i.e., 
compensation  for  sensor  vibration 
environment  or  for  variation  of  sensor 
location  from  the  center  of  gravity; 

b.3.  Electronic  management  of  data 
redundancy  or  systems  redundancy  for  feult 
detection,  feult  tolo^nce,  feult  isolation  or 
reconfiguration: 

Note:  7E004.b.3.  does  not  control 
"technology"  for  the  design  of  physical 
redundancy. 

b.4.  Flight  controls  that  permit  inflight 
reconfiguration  of  force  and  moment  controls 
for  real  time  autonomous  air  vehicle  control; 

b.S.  Integration  of  digital  flight  control, 
navigation  and  propulsion  control  data  into 
a  digital  flight  managemrat  system  for  "total 
control  of  flight"; 

Note:  7E004.b.5  does  not  control: 

1.  "Development"  "technology"  for 
int^ration  of  digital  flight  control, 
navigation  and  propubion  control  data  into 

a  digital  flight  management  system  for  "flight 
path  optimization"; 

2.  "Development"  "technology"  lor 
"aircraft"  flight  instrument  systems 
intq^ted  solely  for  VOR,  DME.  ILS  or  MLS 
navigation  or  approaches. 

b.6.  Full  authority  digital  flight  control  or 
multisensor  mission  management  systems 
employing  "expert  systems"; 

N.B.:  For  "technology"  for  Full  Authority 
Digital  Engine  Control  ("FADEC"),  see 
9E003.a.9. 

c.  "Technology"  for  the  "development"  of 
helicopter  systems,  as  follows: 

c.l.  Multi-axis  fly-by-wire  or  fly-by-light 
controllers  that  combine  the  functions  of  at 
least  two  of  the  following  into  one 
controlling  element: 

cl.a.  Collective  controls; 

cl.b.  Cyclic  controls: 

C.I.C.  Yaw  controls; 
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C.2.  "Circulation-controlled  anti-torque  or 
drculation-controlled  directional  control 
sjrstenip"; 

C.3.  Rotor  blades  incorporating  "variable 
geometry  airfoils"  for  use  in  systems  using 
individual  blade  control. 

7E101    'Tsdmology".  ottiarthan 
"iwhnology"  eonlrotled  by  7E003, 
■ccorcWng  to  the  Qaiwral  Technology  Note 
tor  Itw  "UM"  of  MiuipnMnt  controlled  by 
7A001  to  7A006. 7A101  to  7A106. 7A115  to 
7A117,  7B001, 7B002, 7B003. 7B102. 7B103, 
7D101to7D103. 

LiccBM  Kequiranentt 

Reason  for  Control:  MT.  RS,  AT 


Country  Chart 

MT  Column  1 
RS  Column  1 


Contml(s) 

MT  applies  to  entire  entry 

RS  applies  to  "use"  of  in- 
ertial  navigation  sys- 
tems, inertial  equipment 
and  specially  designed 
compwnents  therefor,  for 
civil  aircraft 

AT  applies  to  entire  entry     AT  Column  1 

LaoBBM  Excaptknt 

aV:  N/A 
TSR:  N/A 
List  of  Hens  CootroUed 

Unit:  N/A 

Related  Controls:  1.)  The  "technology" 
related  to  7A0O3.b.  7A005.  7A103.b. 
7A105,  7A016,  7A115.  7A116,  7A117, 
7B103,  or  7D103  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Depar^ent 
of  State.  OfGce  of  Defense  Trade  Controls- 
{See  22  CFR  part  121.)  2.)  "Technology"  for 
inotial  navigation  systems  and  inertial 
equipment,  and  specially  designed 
components  therefor,  not  for  use  on  civil 
aircraft  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
OfBce  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.) 

Related  Definitions:  N/A 

hems:  The  list  of  itons  controlled  is 
contained  in  the  ECCN  heading 

7E102    'Teolmoiogy"  for  protection  of 
awioniGS  and  electncal  subsystems  against 
elsctroniagnstic  puiss  (EIMP)  and 
etodromagnaUc  interiarence  (EIM)  haards, 
from  exismai  souroaa.  as  follows  (sse  List 
of  Itsma  Controlled). 


Reason  for  CoAtrol:  MT.  AT 
Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

LioeoM  ExoaptiaiH 

OV:  N/A 
TSR:  N/A 
List  of  Buis  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Design  "technology"  for  shielding 

systems; 


b.  Design  "technology"  for  the 
configuration  of  hardened  electrical  circuits 
and  subsystems; 

c.  Design  "technology"  for  the 
determination  of  hardening  criteria  of  .a  and 
.b  of  this  entry. 

7E104    'Technotogv"  for  tiM  integration  of 
the  night  control,  guidance,  and  propulsion 
data  Into  a  flight  management  system  for 
optimliation  of  rociwt  system  trajectory. 
(Thie  entry  Is  subfect  to  ttie  export  licensing 
suthorlty  of  the  U.S.  Department  of  State, 
Office  of  Defenae  Trade  Controls.  See  22 
CFR  part  121.) 

7EM4    'Technology".  n.e.s.,  for  the 
"development",  "production",  or  "uee"  of 
navigation,  alrt>ome  communication,  and 
other  avionics  equipment 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 


Country  Chart 


AT  applies  to  entire  entry      AT  Column  1 
License  Exceptions 

OV:  N/A 
TSR:  N/A 

List  irfltems  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

EAR99    Items  subject  to  the  EAR  that  era 
not  elsswhere  specified  in  this  CCL 
Category  or  in  any  ottwr  category  in  the 
CCL  are  designated  by  the  number  EAR99. 

Category  8 — Marine 

A.  Systems,  Equipment  and  Components 

8A001    SulMnersittle  vehicles  aiKl  surface 
vessels,  as  f ollowa  (aee  Uat  of  itema 
Contrdied). 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  2 
AT  Coliunn  1 

License  Requirement  Notes:  See  $  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $5000;  N/A  for  SAOOl.b  and  .d 
CBS:  N/A 
aV:  N/A 
List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  S  value 

Related  Controls:  For  the  control  status  of 
equipment  for  submersible  vehicles,  see: 
Category  5,  Part  2  "Information  Security" 
for  encrypted  communication  equipment; 
Category  6  for  sensors;  Categories  7  and  8 
for  navigation  equipment;  Category  8A  for 
underwater  equipment. 

Related  Definitions:  N/A 


Items:  a.  Manned,  tethered  submersible 
vehicles  designed  to  operate  at  depths 
exceeding  1,000  m; 

b.  Manned,  untethered  submersible 
vehicles,  having  any  of  the  following: 

b.l.  Designed  to  operate  autonomously  and 
having  a  lifting  capacity  of  all  the  following: 

b.l.a.  10%  or  more  of  their  weight  in  air, 
and 

b.l.b.  15  kN  or  more; 

b.2.  Designed  to  operate  at  depths 
exceeding  1,000  m;  or 

b.3.  Having  all  of  the  following: 

b.3.a.  Designed  to  carry  a  crew  of  4  or 
more; 

b.3.b.  Designed  to  operate  autonomously 
for  10  hours  or  more; 

b.3.c.  Having  a  range  of  25  nautical  miles 
or  more;  and 

b.3.d.  Having  a  length  of  21  m  or  less; 

Technical  Noten 

1.  For  the  purposes  of  SAOOl.b,  "operate 
autonomously"  means  fully  submerged,  . 
without  snorkel,  all  systems  working  and 
cruising  at  minimum  speed  at  which  the 
submersible  can  safely  control  its  depth 
dynamically  by  using  its  depth  planes  only, 
with  no  need  for  a  support  vessel  or  support 
base  on  the  surface,  sea-bed  or  shore,  and 
containing  a  propulsion  system  fior 
submerged  or  surface  use. 

2.  For  the  purposes  of  SAOOl.b,  "range" 
means  half  the  maximum  distance  a 
submersible  vehicle  can  cover. 

c.  Unmanned,  tethered  submersible 
vehicles  designed  to  operate  at  depths 
exceeding  1,000  m,  having  any  of  the 
following: 

c.l.  Deigned  for  self-propelled  manoeuvre 
using  propulsion  motors  or  thrusters 
controlled  by  8A002.a.2;  or 

c.2.  Having  a  fiber  optic  data  link; 

d.  Unmanned,  untethered  submersible 
vehicles,  having  any  of  the  following: 

d.1.  Designed  for  deciding  a  course  relative 
to  any  geographical  refisrence  without  real- 
time human  assistance; 

d.2.  Having  an  acoustic  data  or  command 
link;  or 

d.3.  Having  a  fiber  optic  data  or  command 
link  exceeding  1,000  m; 

e.  Ocean  salvage  systems  with  a  lifting 
capacity  exceeding  54)4N  for  salvaging 
objects  from  depths  exceeding  250  m  and 
having  any  of  the  following:     ' 

e.l.  Dynamic  positioning  systems  capable 
of  position  keeping  within  20  m  of  a  given 
point  provided  by  the  navigation  system;  or 

e.2.  Seafloor  navigation  and  navigation 
integration  systems  for  depths  exceeding 
1,000  m  with  positioning  accuracies  to 
within  10  m  of  a  predetermined  point; 

i  Surbce-effect  vehicles  (fully  skirted 
variety)  having  all  of  the  following 
characteristics: 

f.l.  A  maximtun  design  speed,  fully 
loaded,  exceeding  30  knots  in  a  significant 
wave  height  of  1.25  m  (Sea  State  3)  or  more; 

f  2.  A  cushion  pressure  exceeding  3,830  Pa; 
and 

f.3.  A  light-ship-to-full-load  displacement 
ratio  of  less  than  0.70; 

g.  Surface-effect  vehicles  (rigid  sidewalls) 
with  a  maximum  design  speed,  fiiUy  loaded, 
exceeding  40  knots  in  a  significant  wave 
height  of  3.25  m  (Sea  State  5)  or  more; 
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h.  Hydrofoil  vasseb  with  active  systems  for 
automatically  cODtrolling  foil  systems,  with  a 
maximum  desi^i  speed,  fully  loaded,  of  40 
knots  or  more  in  a  significant  wave  height  of 
3.25  m  (Sea  State  5)  or  more; 

i.  Small  waterplane  area  vessels  having  any 
of  the  following! 

i.l.  A  full  load  displacement  exceeding  500 
tons  with  a  maximum  design  speed,  fully 
loaded,  exceeding  35  knots  in  ^significant 
wave  height  of  ^.25  m  (Sea  State  5)  or  more; 
or  I ;  ■ 

i.2.  A  full  loa4  jdisplacement  exceeding 
1,500  tons  with  (ti  maximum  design  speed, 
fiilly  loaded,  exd4e<^g  25  knots  in  a 
significant  wave!  height  of  4  m  (Sea  State  6) 
or  more. 


Tedaiical  NoM:  A  small  waterplane  area 
vessel  is  defined  by  the  following  formula: 
waterplane  area  at  an  operational  design 
draught  less  thapa  x  (displaced  volume  at 
the  operational  4^ign  draught)  ^. 

8A002   SystonMi  and  equipment,  as  foHows 
(eee  Ust  of  ttema  Controlled). 

License  Requirements 

Reason  for  Conttttl:  NS,  AT 


CtaOttOL} 


Country  Chart 


NS  applies  to  enare  entry      NS  Colunm  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Requitement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 
LVS:  $5000;  N/A  |br  8A002.o.3.b 
GBS:  Yes  for  8A(M2.e.2  and  manipulators  for 
civil  end-uses  (e.g.,  underwater  oil,  gas  or 
mining  operations)  controlled  by  8A002.i.2 
and  having  5  degrees  of  freedom  of 
movement 

.e.2  and  manipulators  for 
i.g.,  underwater  oil,  gas  or 
is)  controlled  by  8A002.i.2 
!S  of  freedom  of 


C3V:  Yes  for  8A 
civil  end-uses 
mining  operat 
and  having  5 
movement       '  > 

List  of  Items  CoiritroUed 

Unit:  Equipment  ill  number 

Related  Controisi  ^e  also  8A992  and  for 

underwater  conununications  systems,  see 

Category  5,  Paiit  1 — Telecommunications. 
Related  Definitiop^:  N/A 
Items:  a.  Systemsj  ^d  equipment,  specially 
designed  or  modified  for  submersible 
vehicles,  designei^  to  operate  at  depths 
exceeding  1,000  M,  as  follows: 

a.l.  Pressure  housings  or  pressure  hulls 
with  a  maximum  inside  chamber  diameter 
exceeding  1.5  m; 

a.2.  Direct  cun»|it  propulsion  motors  or 
thrusters;  1  i 

a.3.  Umbilical  Cfbles,  and  connectors 
therefor,  using  critical  fiber  and  having 
synthetic  strengtl^  ^embers; 

b.  Systems  spetfi^ly  designed  or  modified 
for  the  automated  control  of  the  motion  of 
equipment  for  submersible  vehicles 
controlled  by  SAQQl  using  navigation  data 
and  having  closed  loop  servo-controls: 

b.l.  Enabling  a  vehicle  to  move  withiiv  10 
m  of  a  predeterm^ed  point  in  the  water 


column; 


b.2.  Maintaining  the  position  of  the  vehicle 
within  10  m  of  a  predetermined  point  in  the 
water  column;  or 

b.3.  Maintaining  the  position  of  the  vehicle 
within  10  m  while  following  a  cable  on  or 
under  the  seabed; 

c.  Fiber  optic  hull  penetrators  or 
connectors; 

d.  Underwater  vision  systems,  as  follows: 
d.l.  Television  systems  and  television 

cameras,  as  follows: 

d.l.a.  Television  systems  (comprising 
camera,  monitoring  and  signal  transmission 
equipment)  having  a  limiting  resolution 
when  measured  in  air  of  moza  than  800  lines 
and  specially  designed  or  modified  for 
remote  operation  with  a  submersible  vehicle; 

d.l.b.  Underwater  television  cameras 
having  rlimiting  resolution  when  measured 
in  air  of  more  dian  1,100  Unes; 

d.l.c.  Low  light  level  television  cameras 
specially  designed  or  modified  for 
underwater  use  containing  all  of  the 
following: 

d.l.cl.  Image  intensifier  tubes  controlled 
by6A002.a.2.a:and 

d.l.c.2.  More  than  150.000  "active  pixels" 
per  solid  state  area  array; 

Techiucal  Note:  Limiting  resolution  in 
television  is  a  measure  of  horizontal 
resolution  usually  expressed  in  terms  of  the 
maximimi  number  of  lines  per  picture  height 
discriminated  on  a  test  chart,  using  IEEE 
Standard  208/1960  or  any  equivalent 
standard. 

d.2.  Systems,  specially  designed  or 
modified  for  remote  operation  with  an 
underwater  vehicle,  employing  techniques  to 
minimize  the  efiects  of  back  scatter, 
including  range-gated  illuminators  or  "laser" 
systems; 

e.  Photographic  still  cameras  specially 
designed  or  modified  for  underwater  use 
below  150  m  having  a  film  format  of  35  mm 
or  larger,  and  having  any  of  the  following: 

e.l.  Annotation  of  the  film  with  date 
provided  by  a  source  external  to  the  camera; 

e.2.  Automatic  back  focal  distance 
correction;  or 

e.3.  Automatic  compensation  control 
specially  designed  to  permit  an  underwater 
camera  housing  to  be  usable  at  depths 
exceeding  1,000  m; 

f.  Electronic  imaging  systems,  specially 
designed  or  modified  tor  underwater  use, 
capable  of  storing  digitally  more  than  50 
exposed  images; 

g.  Light  systems,  as  follows,  specially 
designed  or  modified  for  underwater  use: 

g.l.  Stroboscopic  light  systems  capable  of 
a  light  output  energy  of  more  than  300  J  per 
flash  and  a  flash  rate  of  more  than  5  flashes 
per  second; 

g.2.  Argon  arc  light  systems  specially 
designed  for  use  below  1,000  m; 

h.  "Robots"  specially  designed  for 
imderwater  use,  controlled  by  using  a 
dedicated  "stored  program  controlled" 
computer,  having  any  of  the  following: 

h.l.  Systems  that  control  the  "robot"  using 
information  from  sensors  which  measure 
force  or  torque  applied  to  an  external  object, 
distance  to  an  external  object,  or  tactile  sense 
between  the  "robot"  and  an  external  object; 
or 

h.2.  The  ability  to  exert  a  force  of  250  N 
or  more  or  a  torque  of  250  Nm  or  more  and 


using  titanium  based  alloys  or  "fibrous  or 
filamentary"  "composite"  materials  in  their 
structural  members; 

L  Remotely  controlled  uticulated 
manipulators  specially  designad  or  modified 
for  use  with  submersible  vehicles,  having  any 
of  the  following: 

i.l.  Systems  which  control  the  manipulator 
using  the  information  from  sensors  which 
measure  the  torque  or  force  applied  to  an 
external  object,  or  tactile  sense  between  the 
manipulator  and  an  external  object;  or 

i.2.  Controlled  by  proportional  master* 
slave  techniques  or  by  using  a  dedicated 
"stored  program  controlled"  computer,  and 
having  5  degrees  of  freedom  of  movement  or 
more; 

Note:  Only  functions  having  proportional 
control  using  positional  feedlwck  or  by  using 
a  dedicated  "stored  program  controlled" 
computer  are  counted  when  determining  the 
number  of  degrees  of  freedom  of  movement 

j.  Air  independent  power  systems, 
specially  designed  for  underwater  use.  as 
follows: 

j.l.  Brayton  or  Rankine  cycle  engine  air 
independent  power  systems  having  any  of 
the  following: 

j.l. a.  Chemical  scrubber  or  absorber 
systems  specially  designed  to  remove  carbon 
dioxide,  carbon  monoxide  and  particulates 
&t>m  recirculated  engine  exhaust; 

j.l.b.  Systems  specially  designed  to  use  a 
monoatomic  gas; 

j.l.c.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz,  or  special 
mounting  devices  for  shock  mitigation;  or 
j.l.d.  Systems  specially  designed: 
j.l. d.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformation; 

j.l.d.2.  To  Aere  the  products  of  the 
reaction;  and 

j.l.d.3.  To  discharge  the  products  of  the 
reaction  against  a  pressure  of  100  kPa  or 
more; 

j.2.  Diesel  cycle  engine  air  independent 
systems,  having  all  of  the  following: 

j.2. a.  Chemical  scrubber  or  absoroer 
systems  specially  designed  to  remove  carbon 
dioxide,  carbon  monoxide  and  particulates 
from  recirculated  engine  exhaust; 

j.2.b.  Systems  specially  designed  to  use  a 
monoatomic  gas; 

J.2.C.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  and 
j.2.d.  Specially  designed  exhaust  systems 
that  do  not  exhaust  continuously  the 
products  of  combustion; 

j.3.  Fuel  cell  air  independent  power 
systems  with  an  output  exceeding  2  kW 
having  any  of  the  following: 

j.3.a.  Devices  or  efaclosures  specially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  or 
j.3.b.  Systems  specially  designed: 
j.3.b.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformaticm; 

j.3.b.2.  To  store  the  products  of  the 
reaction;  and 

j.3.b.3.  To  discharge  the  products  of  the 
reaction  against  a  pressure  of  100  kPa  or 
more; 
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j.4.  Stirling  cycle  engine  air  independent 
power  systems,  having  all  of  the  following: 

j.4.a.  Devices  or  enclosures  sp>ecially 
designed  for  underwater  noise  reduction  in 
frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation;  and 
j.4.b.  Specially  designed  exhaust  systems 
which  discharge  the  products  of  combustion 
against  a  pressure  of  100  kPa  or  more; 

k.  Skirts,  seals  and  fingers,  having  any  of 
the  following: 

k.1.  Designed  for  cushion  pressures  of 
3,830  Pa  or  more,  operating  in  a  significant 
wave  height  of  1.25  m  (Sea  State  3)  or  more 
and  specially  designed  for  surfece  effisct 
vehicles  (fully  skirted  variety)  controlled  by 
SAOOl.f;  or 

k.2.  Designed  for  cushion  pressures  of 
6,224  Pa  or  more,  operating  in  a  significant 
wave  height  of  3.25  m  (Sea  State  5)  or  more 
and  specially  designed  for  surfece  effect 
vehicles  (rigid  sidewalls)  controlled  by 
aAOOl.g: 

1.  Lift  fons  rated  at  more  than  400  kW 
specially  designed  for  surface  effect  vehicles 
controlled  by  SAOOl.f  or  SAOOl.g; 

m.  Fully  submerged  subcavitating  or 
suf>ercavitating  hydrofoils  specially  designed 
for  vessels  controlled  by  SAOOl.h; 

n.  Active  systems  specially  designed  or 
modified  to  control  automatically  the  sea- 
induced  motion  of  vehicles  or  vessels 
controlled  by  SAOOl.f.  SAOOl.g,  SAOOl.h  or 
SAOOl.i; 

o.  Propellers,  power  transmission  systems, 
power  generation  systems  and  noise 
reduction  systems,  as  follows: 

o.l.  Water-screw  pro{)eller  or  power 
transmission  systems,  as  follows,  specially 
designed  for  surfece  effect  vehicles  (fully 
skirted  or  rigid  sidewall  variety),  hydrofoils 
or  small  waterplane  area  vessels  controlled 
by  SAOOl.f,  SAOOl.g,  .SAOOl.h  or  SAOOl.i: 
0.1. a.  Supercavitating,  super-ventilated, 
partially-submerged  or  surface  piercing 
propellers  rated  at  more  than  7.5  MW; 

0.1. b.  Contrarotating  propeller  systems 
rated  at  more  than  IS  MW; 

0.1. c.  Systems  employing  pre-swirl  or  post- 
swirl  techniques  for  smoothing  the  flow  into 
a  propeller; 

0.1. d.  Light-weight,  high  capacity  (K  factor 
exceeding  300)  reduction  gearing; 

0.1. e.  Power  transmission  shaft  systems, 
incorporating  "composite"  material 
components,  capable  of  transmitting  more 
than  1  MW; 

O.2.  Water-screw  propeller,  power 
generation  systems  or  transmission  systems 
designed  for  use  on  vessels,  as  follows: 

0.2. a.  Controllable-pitch  propellers  and 
hub  assemblies  rated  at  more  than  30  MW; 

0.2. b.  Internally  liquid-cooled  electric 
propulsion  engines  with  a  power  output 
exceeding  2.5  MW; 

O.2.C.  "Su[)erconductive"  propulsion 
engines,  or  permanent  magnet  electric 
propulsion  engines,  with  a  power  output 
exceeding  0.1  MW; 

o.2.d.  Power  transmission  shaft  systems, 
incorporating  "composite"  material 
components,  capable  of  transmitting  more  • 
than  2  MW; 

o.2.e.  Ventildted  or  base-ventilated 
propeller  systems  rated  at  more  than  2.5  MW; 


0.3.  Noise  reduction  systems  designed  for 
use  on  vessels  of  1,000  tons  displacement  or 
more,  as  follows: 

0.3. a.  Systems  that  attenuate  underwater 
noise  at  firequencies  below  500  Hz  and 
consist  of  compound  acoustic  mounts  for  the 
acoustic  isolation  of  diesel  engines,  diesel 
generator  sets,  gas  turbines,  gas  turbine 
generator  sets,  propulsion  motors  or 
propulsion  reduction  gears,  specially 
designed  for  sound  or  vibration  isolation, 
having  an  intermediate  mass  exceeding  30% 
of  the  equipment  to  be  mounted; 

0.3. b.  Active  noise  reduction  or 
cancellation  systems,  or  magnetic  bearings, 
specially  designed  for  power  transmission 
systems,  and  incorporating  electronic  control 
systems  capable  of  actively  reducing 
equipment  vibration  by  the  generation  of 
anti-noise  or  anti-vibration  signals  directly  to 
the  source; 

p.  Pumpjet  propulsion  systems  having  a 
power  output  exceeding  2.5  MW  using 
divergent  nozzle  and  flow  conditioning  vane 
techniques  to  improve  propulsive  efficiency 
or  reduce  propulsion-generated  underwater- 
radiated  noise; 

8A018    Items  on  the  International 
Munitions  Ust 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry      AT  Colunm  1 

License  Exceptions 
LVS: S5000 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Closed  and  semi-closed  circuit 

(rebreathing)  apparatus  for  diving  and 

underwater  swinmiing,  and  specially 

designed  components  for  use  in  the 

conversion  of  open-circuit  apparatus  to 

military  use; 

b.  Naval  equipment,  as  follows: 

b.l.  Diesel  engines  of  1,500  hp  and  over 
with  rotary  speed  of  700  rpm  or  over 
specially  designed  for  submarines; 

b.2.  Electric  motors  specially  designed  for 
submarines,  i.e.,  over  1,000  hp,  quick 
reversing  type,  liquid  cooled,  and  totally 
enclosed; 

b.3.  Nonmagnetic  diesel  engines,  50  hp  and 
over,  specially  designed  for  military 
purposes.  (An  engine  shall  be  presimied  to  be 
specially  designed  for  military  purposes  if  it 
has  nonmagnetic  parts  other  than  crankcase, 
block,  head,  pistons,  covers,  end  plates,  valve 
facings,  gaskets,  and  fuel,  lubrication  and 
other  supply  lines,  or  its  nonmagnetic 
content  exceeds  75  percent  of  tdtal  wiight.); 

b.4.  Marine  boilers  designed  to  have  any  of 
the  following  characteristics: 

b.4. a.  Heat  release  rate  (at  maximum  rating) 
equal  to  or  in  excess  of  190,000  BTU  per  hour 
per  cubic  foot  of  furnace  volume;  or 

b.4.b.  Ratio  of  steam  generated  in  pounds 
per  hour  (at  maximum  rating)  to  the  dry 


weight  of  the  boiler  in  pounds  equal  to  or  in 

excess  of  0.83; 
b.5.  Submarine  and  torpedo  nets;  and 
b.6.  Components,  parts,  accessories,  and 
..  attachments  for  the  sJMve. 

8A992    Underwater  systems  or  equipment, 
not  controlled  by  8A002,  and  specially 
designed  parts  therefor. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Columir  1 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A     " 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  Underwater  vision  systems,  as 

follows: 

a.l.  Television  systems  (comprising 
camera,  lights,  monitoring  and  signal 
transmission  equipment)  having  a  limiting 
resolution  when  measured  in  air  of  more 
than  500  lines  and  specially  designed  or 
modified  for  remote  operation  with  a 
submersible  vehicle;  or 

a.2.  Underwater  television  cameras  having 
a  limiting  resolution  when  measured  in  air  of 
more  than  700  lines; 

Technical  Note:  Limiting  resolution  in 
television  is  a  measure  of  horizontal 
resolution  usually  expressed  in  terms  of  the 
maximum  number  of  lines  per  picture  height 
discriminated  on  a  test  chart,  using  IEEE 
Standard  208/1960  or  any  equivalent 
standard. 

b.  Photographic  still  cameras  specially 
designed  or  modified  for  underwater  use, 
having  a  film  formate  of  35  mm  or  larger,  and 
having  autofocussing  or  remote  focussing 
specially  designed  for  underwater  use; 

c.  Stroboscopic  light  systems,  specially 
designed  or  modified  for  underwater  use, 
capable  of  a  light  output  energy  of  more  than 
300  J  per  flash; 

d.  Other  underwater  camera  equipment, 
n.e.s.; 

e.  Other  submersible  systems,  n.e.s.; 

f.  Boats,  n.e.s.,  including  inflatable  boats, 
and  specially  designed  components  therefor, 
n.e.s.; 

g.  Marine  engines  (both  inboard  and 
outboard)  and  submarine  engines,  n.e.s;  and 
specially  designed  parts  tjierefor,  n.e.s.; 

h.  Other  self-contained  underwater 
breathing  apparatus  (scuba  gear)  and  related 
equipment,  n.e.s.; 

i.  Pressure  regulators,  air  cylinders,  hoses, 
valves  and  backpacks  for  the  apparatus 
described  in  paragraph  8A002.q; 

j.  Life  jackets,  inflation  cartridges, 
compasses^„wetsuits,  masks,  fins,  weight 
belts,  and  dive  computera;- 

k.  Underwater  lights  and  propulsion 
equipment; 

1.  Air  compressors  and  filtration  systems 
specially  designed  for  filling  air  cylinders. 
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^B.  Test.  Inspection  and  Production 
Equipment 

SB001    WalwtuflMIs,  having  a 
background  noiaai  of  laaa  ttian  100  dB 
(rafaranca  1  )iPa,;1  Hz)  in  tlw  fraquancy 
.  rangafroniOtoSO|DHz,daaignadfor 
<  maaauring  acouaitc  flalda  ganaratad  fcy  a 
hydro-ttow  arouoid  propulaion  ayatam 


Country  Chart 

NS  Column  2 
AT  Column  1 


Beasoa  for  ContrQli  NS,  AT 

ControK^ 

NS  applies  to  entine  entry 
AT  applies  to  entirn  entry 

Licene  Exceptioni 

LVS:  $3000 
GBS:  N/A 
OV:  N/A 

List  of  Itans  CoBtUUad 

Unit:  $  value 
Mated  Controls:  H/ A 
Behted  DefinitionRWA 
hents:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

CMatcriab 

•coot    Syntactic  foam  daalgnad  tar 
undarwalar  uaa,  rMvmg  al  oftha  tallowing 
(aaa  Uat  of  Nama  GonMlad). 

liiceBse  Kaqniraneiits 
Reason  for  Control:  jNS,  AT 


ControKsJi 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entitf  entry     AT  Column  1 

License  Excaptioas 

LVS:  N/A 
GBS:  N/A 
CIV:N/A 

List  of  ItSDM  Ccntiiikled 

Unit  S  value 

Related  Controls:  till  A 

Related  Definition:  Syntactic  foam  consists  of 

hollow  spheres  of  plastic  or  glass 

embedded  in  a  rMin  matrix 
hems:  a.  Designed  far  marine  depths 
exceeding  1,000  m:  and 

b.  A  density  lessithan  561  kg/m^. 

D.  Software 

8O001    "Soffwiara^^apaclallydaaignador 
modMad  for  ttw  "(Mvatopmanf', 
"production"  or  "m^"  of  aquipmant  or 
malarlala  controltad  by  8A  (axcapt  8A01 8  or 
8A992).8Bor8C. 

License  Requirements 

Reason  for  Control:  KS,  AT 


Control(s)  I 


Country  Chart 


NS  applies  to  entir^i  entry      NS  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  Licenie  Exceptions. 
License  Exceptions 

aV:  N/A 


TSR:  Yes,  except  for  exports  or  reexports  to 
destinations  outside  of  Austria.  Belgium, 
Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  beland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  or  the  United  IGngdom  of 
"software"  specially  designed  for  the 
"development"  or"  "production"  of 
equipment  controlled  by  SAOOl.b, 
SAOOl.d,  or  8A002.o.3.b 

List  ofltams  Controyad 

Unit  $  value 

Related  Controls:  N^A 

Related  Definitions:  N/A 

Aems:  The  list  of  items  controlled  is 
contained -in  the  ECCN  heading 

aP002   Spadllcj'aofhiaia"  apadaMy 
daalgnad  or  modMad  for  ttia 
"dawatopmaM",  "production",  rapalr. 
owartMul  or  rafurbiahing  (ra^naehlning)  of 
propaNara  apadally  daalgnad  tor 
undarwatar  noiaa  raductkm. 

License  Requirements 

Aeoson /or  Cbntra/:  NS.  AT 


ControKs) 


Country  Chart 


NS  applies  to  eittire  entry    '  NS  Column  1 
AT  applies  to  entire  mtry     AT  Coltmm  1 

License  Requir— imit  Notes:  See  S  743.1  of 
the  EAR  for  reporting  requirements  fat 
exports  under  License  Exceptions. 
License  Exccptimis 
aV:  N/A 
TSR:  Yes 

List  of  Items  CoBtroIlad  • 

Unit  S  value 

Related  Controls:  See  also  8D992 
Related  Definitions:  N/A 
Aems:  The  list  of  items  controlled  u 

contained  in  the  ECCN  heading 

8O082   "Soflwara"apaelaiy  daalgnad  or 
modMad  for  ttw  "dawalopmanr, 
"production"  or  "uaa"  of  aquipmant 
eontroNad  by  BAMZ. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  l 

License  Excqitions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  T{}f9  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

E.  Technology 

8E001    "Technology"  according  to  ttw 
Qanaral  Tachnology  Note  for  tha 
"davalopmant"  or  "production"  of 
aquipmant  or  matariala  controllad  by  8A 
(except  8A018  or  8A992),  8B  or  8C. 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
AT  Coliunn  1 


License  Requirement  Notes:  See  S  743.1  of 

the  EAR  for  reporting  requirements  for 

exports  under  License  Exceptions. 

License  Exceptions 

CIV:N/A 

TSR:  Yes,  except  for  exports  or  reexports  to 
destinations  outside  of  Austria,  Belgium. 
Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain.  Sweden,  or  the  United  Kingdom  of 
"technology"  for  items  controlMby 
SAOOl.b.  SAOOl.d,  or  8A002.o.3.b 

TSR:  Yes 

List  ofltems  Controlled 

Unit:  W  A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
/tem£:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

8E002   Ottwr"toehnotogy".aafollowa<aaa 
Llat  of  Itema  ControUad). 


Reason  for  Qontrol:  NS,  AT 

ControKs)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Rsquiremaut  Notes:  See  S  743.1  of 
the  EAR  for  reporting  requirements  for 
exp<Hts  imder  License  Exceptions. 
License  KxranMious 
OV:  N/A 
TSR:  Yes 

List  ofltams  Controlled 
UnH:  N/A 

Related  Controls:  See  also  8E992 
Related  Definitions:  N/A 
hems:  a.  "Technology"  for  the 
"development",  "production",  repair, 
overhaul  or  refurbishing  (re-machiniiig)  of 
propellers  specially  designed  fw  underwater 
noise  reduction; 

b.  "Technology"  for  the  overhaul  or 
refurbishing  of  equipment  controlled  by 
8A001, 8A002.b,  8A002.J,  8A002.O  at 
8A002.p. 

8E992    'Technology"  for  ttw 
"devatopmenf,  "production"  or  "uaa"  of 
aquipmant  conttoNad  by  8AM2. 

License  Requirements 

Reason  for  Control:  AT 

ControKs)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

OV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading' 
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EAR99    Iteins  subject  to  tlM  EAR  that  are 
not  eleewliere  specffled  In  tliis  CCL 
Category  or  in  any  other  category  In  the 
CCL  are  designated  by  the  number  EAR99. 

Category  9 — Propulsion  Systems,  Space 
Vehicles  and  Related  Equipment 

A.  Systems,  Equipment  and  Components 

(For  propulsion  systems  designed  or  rated 
against  neutron  or  transient  ionizing 
radiation,  see  the  U.S.  Munitions  List,  22 
CFR  part  121.) 

9A001    Aero  gas  turbine  engines 
incorporating  any  of  the  "tectmologies" 
controlled  by  SEOOS^  as  follows  (see  Ust 
of  Items  Controiied). 

License  Requirements 

fleason  for  Control:  NS,  MT,  AT 


Control(s) 

NS  applies  to  entire  entry 

MT  applies  to  only  to 

those  engines  that  meet 

the  characteristics  listed 

in  9A101. 

AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
MT  Column  1 


AT  Column  1 
!  Exceptions 

LVS:  N/A 

GBS:N/A  ^ 

aV:N/A 

List  ef  ItaBs  Controlled 

Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Related  Controls:  See  also  9A101  and  9A991 
Related  Definitions:  N/A 
Items:  a.  Not  certified  for  the  specific  "civil 
aircraft"  for  which  they  are  intended; 

Note:  For  the  purpose  of  the  "civil  aircraft" 
certification  process,  a  number  of  up  to  16 
civil  certified  engines,  assemblies,  or 
components  including  spares  is  considered 
appropriate. 

b.  Not  certified  for  civil  use  by  the  aviation 
authorities  in  Country  Group  A:l; 

c.  Designed  to  cruise  at  speeds  exceeding 
Mach  1.2  for  more  than  thirty  minutes. 

9A002    Marine  gas  turbine  ertgines  with  an 
ISO  alandard  continuous  power  rating  of 
24,246  KW  or  more  and  a  specific  fuel 
consumption  not  exceeding  0,219  kgniWh 
In  the  power  range  from  35  to  100%,  and 
specially  designed  assemblies  and 
components  tiierefor. 

License  Requirements 

Reason  for  Control:  NS,  AT 


Control(s) 

NS  applies  to  entire  entry 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  2 
AT  Colunrn  1 


(Exceptions 
LVS:  S5000 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  N/A 

Related  Definition:  The  term  "marine  gas 
turbine  engines"  includes  those  industrial, 
or  aero-derivative,  gas  turbine  engines 


adapted  for  a  ship's  electric  power 
generation  or  propulsion 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9A003    Specially  designed  assemblies  and 
components,  incorporating  any  of  the 
"technologies"  controlled  by  9E003,a,  for 
gas  turtHne  engine  propulsion  systems,  as 
follows  (see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS ,  AT 

Contrails)  '       Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry     AT  Colunm  1 

License  Exceptions 

LVS:  $5000 
GBS:  N/A 
dV:  N/A 

List  of  Items  Controlled 

Unit:  Number 
Related  Controls:  N/A 
Related  Definition:  N/A 
Items:  a.  Controlled  by  9A001; 

b.  Whose  design  or  production  origins  are 
either  countries  in  Country  Group  D:l  or 
unluiown  to  the  manufacturer. 

9A004    Space  lawKh  vahicies  and  . 

"■■I  ■  II  ■  II  ■  ■  fi" 
spacecran  . 

License  Requirements 

Reason  for  Control:  NS.  SI.  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 
SI  applies  to  commercial  communications 
satellites  controlled  by  9A004  that  in- 
clude the  individual  munitions  list  sys- 
tems, com[>onents,  or  parts  identified  on 
the  United  States  Munitions  List  (USML). 
22  CFR  part  121.  See  $742.14  of  the  EAR 
for  additional  information. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
dV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  components, 
parts  and  accessories  in  S  value 

Related  Controls:  (1)  See  also  9A104  (2)  This 
entry  describes  space  launch  vehicles  (not 
including  their  payloads]  and  other 
"spacecraft".  (3)  Commercial 
communications  satellites  are  subject  to 
Commerce  licensing  jurisdiction  even  if 
they  include  the  individual  munitions  list 
systems,  components,  or  parts  identified 
on  the  United  States  Munitions  List 
(USML).  In  all  other  cases,  these  d^ems, 
components,  or  parts  remain  on  the  USML, 
except  that  satellite  fuel,  ground  support 
equipment,  test  equipment,  payload 
adapter/interface  hardware,  replacement 
parts  for  the  preceding  items,  and  non- 
embedded,  solid  propellant  orbit  transfer 
orbit  transfer  engines  ("kick  motors")  are 
subject  to  Commerce  licensing  jurisdiction 
(and  not  controlled  on  the  USML)  when 
they  are  to  be  utilized  for  the  specific 


commercial  communications  satellite 
launch,  provided  the  solid  propellant  "kick 
motor"  being  utilized  is  not  specifically 
designed  or  modified  for  military  use  or 
capable  of  being  restarted  after 
achievement  of  mission  orbit  (such  orbit 
transfer  engines  are  always  controlled  on 
USML).  Technical  data  (as  defined  in    ^. 
120.10  of  the  International  Traffic  in  Arms 
Regulations  (ITAR)]  and  defense  services 
(as  defined  in  120.9  of  the  ITAR)  related  to 
the  systems,  components,  or  parts  on  the 
USML  are  always  controlled  under  the 
USML,  even  when  the  satellite  itself  is 
licensed  by  the  Department  of  Commerce. 
(4)  Military  communications  satellites  or 
multi-mission  satellites,  including 
commercial  communications  satellites 
having  additional  non-communicatioa 
mission(s)  or  payload(s)  are  under  the 
jurisdiction  of  the  Department  of  State.  (5) 
Other  "spacecraft"  not  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  Trade  Conbrols 
under  22  CFR  part  121.  This  entry  includes 
the  international  space  station  being 
developed,  launched  and  operated  under 
the  supervision  of  the  U.S.  National 
Aeronautics  and  Space  Administration. 
Exporters  requesting  a  license  from  the 
Department  of  Conuoerce  for  spacecraft 
other  than  the  international  space  station 
or  a  commercial  communications  satellite 
specified  in  9A004  must  provide  a 
statement  from  the  Department  of  State. 
Office  of  Defense  Trade  Controls,  verifying 
that  the  item  intended  for  export  is  under 
the  licensing  jurisdiction  of  the 
Department  of  Commwce.  (6)  All  other 
spacecraft,  including  all  other  satellites  not 
controlled  under  9A004  and  components, 
parts,  accessories,  attachments,  associated 
equipment,  and  ground  support  equipment 
therefor  are  subject  to  the  export  licensing 
authority  of  the  Department  of  State.  (7) 
Items  on  the  USML  that  are  included  in  a 
conmiercial  communications  satellite  to  be 
exported  under  a  Commerce  license  must 
be  specifically  listed  on  the  Commerce 
license  application.  Such  items  when  not 
included  in  a  specific  conuneicial 
communications  satellite  are  under  the 
jurisdiction  of  the  Department  of  State.  (8) 
Technical  data  provided  to  the  launch 
provider  (form,  fit,  function,  mass, 
electrical,  mechanical,  dynamic/ 
environmental,  telemetry,  safety,  facility, 
launch  pad  access,  and  launch  parameters) 
for  commercial  communications  satellites 
that  describe  the  interfaces  for  mating  of 
the  satellite  to  the  launch  vehicle  and 
parameters  for  launch  (e.g.  orbit,  timing)  of 
the  satellite,  are  under  Commerce 
jurisdiction.  Other  technical  data  and  all 
defense  services  and  technical  assistance 
for  satellite  and/or  launch  vehicles, 
including  compatibility,  integration,  or 
processing  data  are  controlled  and  subject 
to  licensing  by  the  Department  of  State,  in 
accordance  with  22  CFR  parts  120  through 
130.  Approval  for  such  technical  assistance 
will  require  a  Technical  Assistance 
Agreement  (TAA)  and  may  require  U.S. 
Government  oversight.  (9)  Once  a  satellite 
is  launched,  items  remaining  unlaunched 
are  required  to  be  returned  immediately  to 
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the  United  Stijt^.  If  the  satellite  launch  is 
canceled  or  uij^uly  delayed,  the  satellite 
and  all  suppod  equipment  must  be 
returned  immediately  to  the  United  States. 
(10)  Detailed  design,  devilopment, 
production,  or  manufacturing  data  for  all 
spacecraft,  including  satellites,  regardless 
of  which  agency  has  jurisdiction  over  the 
export,  and  all  systems  components,  parts, 
accessories,  attachments,  and  associated 
equipment  (including  ground  support 
equipment)  specifically  designed  or 
modified  for  articles  on  the  USML 
(including  soflMare  source  code  and 
operating  algonkhms)  are  subject  to 
licensing  by  thiel  Department  of  State.  This 
does  not  inclu^^  that  level  of  technical 
data  (including  knarketing  data)  necessary 
and  reasonable  (or  a  purchaser  to  have 
assurance  that »  U.S.-built  item  intended  to 
operate  in  spa<}q  has  been  designed, 
manufactured  liid  tested  in  conformance 
with  specified  dontract  requirements  (e.g., 
operational  pe^imnance,  reliability, 
lifetime,  produidt  quality,  or  delivery 
expectations)  aisiwell  as  data  necessary  for 
normal  in-orbit  latellite  operations,  to 
evaluate  in-orbit  anomalies,  and  to  operate 
and  maintain  associated  ground  station 
equipment  (excspt  encryption  hardware). 
(1 1 )  For  the  control  status  of  products 
contained  in  "^cecrafi"  payloads,  see  the 
appropriate  categories 

Related  Definitiofit:  Transferring  registration 
or  operational  control  to  any  foreign  person 
of  any  commercial  communications 
satellite  controlled  by  this  entry  must  be 
authorized  on  4  license  issued  by  the 
Bureau  of  Export  Administration.  This 
requirement  ap  plies  whether  the 
conunercial  coi  i^unications  satellite  is 
physically  locai  ed  in  the  United  States  or 
abroad  j 

Items:  The  list  of  itlems  controlled  is 
contained  in  thCjECX^^  heading 

9A006   tiquM  roiciiwt  propulsion  systems 
containing  any  d  ttw  systsms  or 
components  contiDlled  by  9A006.  (These 
Items  are  sub)ec^to  ttie  export  licensing 
auttiority  of  the  U^  Department  of  State, 
Qfnce  of  Defense  Trade  Controls.  See  22 
CFR  part  121.)       ^ 

9A006    Systems  and  components  specially 
designed  for  liquid  rocket  propulsion 
systems.  (These  Rems  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  omce  of  Defense 
Trade  Controls.  Sajs  22  CFR  part  121.) 

9A007    Solid  rocket  propulsion  systems, 
rhaae  Items  are  aubject  to  the  export 
licensing  authority;  of  the  U.S.  Department 
of  State,  crnice  of  jOefense  Trade  Controls. 
See  22  CFR  partial.) 

9A008    Components  specially  designed  for 
solid  roclcet  propulfiion  systems.  (These 
Items  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

9A009    Hybrid  rocket  propulsion  systems. 
(These  items  are  subject  to  the  export 


licensing  authority  of  the  U.8.  Department 
of  Stats,  Offioe  of  Dcianae  Trade  Controls. 
See  22  CFR  part  121.) 

9A010    Specially  designed  componenta, 
systsms  and  structures  for  launch  vehictes, 
launch  vehicle  propuMon  systsms  or 
"spacecraft".  (Theae  Items  are  aubjeet  to 
the  export  llcenaing  authority  of  the  U.& 
Department  of  State,  Office  of  Deianae 
Trade  Controls.  See  22  CFR  part  121.) 

9A011    Ram|et,acrarojet  or  combined  cycle 
engines  and  apedaHy  designod 
components  therefor.  (Theae  Items  are 
subject  to  the  export  Noensing  authority  of 
the  U.S.  Department  of  Stats,  Offlee  of 
Defense  Trade  Controls.  See  22  CFR  part 
121.) 

9A018    Equipment  on  the  Intemationai 
Munitions  Ust 

Liceme  Requironents 

Reason  for  Control:  NS,  RS,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 

RS  applies  to  9A018.a  and  RS  Column  2 

b. 

AT  applies  to  entire  entry  AT  Column  1 

Licente  Exceptioiu 

LVS:  S1500 
GBS:  N/A 
aV:  N/A 

List  of  Itenu  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Related  Controls:  (a)  Parachute  systems 
designed  for  use  in  dropping  military 
equipment,  braking  military  aircraft, 
slowing  spacecraft  descent,  or  retarding 
weapons  delivery;  AND  (b)  Instrument 
flight  trainers  for  combat  simulation  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR  part 
121,  Category  VUI.) 

Related  Definition:  This  entry  controls 
parachute  systems  designed  for  use  in 
dropping  personnel  only. 

Items:  a.  Military  trainer  aircraft  bearing  "T" 

designations: 
a.l.  Using  reciprocating  engines;  or 
a.2.  Turbo  prop  engines  with  less  than  600 

horse  power  (h.p.j; 
a.3.  T-37  model  jet  trainer  aircraft:  and 
a.4.  Specially  designed  component  parts. 

b.  Vehicles  specially  designed  or  modified 
for  military  purposes.  (See  §  770, 
Interpretation  8) 

c.  Pressure  refuelers,  pressure  refueling 
equipment,  and  equipment  specially 
designed  to  fecilitate  operations  in  confined 
areas;  and  groimd  equipment,  n.e.s, 
developed  specially  for  military  aircraft  and 
helicopters,  and  specially  designed  parts  and 
accessories,  n.e.s.; 

d.  Pressurized  breathing  equipment 
specially  designed  for  use  in  military  aircraft 
and  helicopters; 

e.  Military  parachutes  and  complete 
canopies,  harnesses,  and  platforms  and 


electronic  release  mechanisms  therefor, 
except  such  types  as  are  in  normal  sporting 
use; 

f.  Military  instrument  flight  trainers,  except 
for  combat  simulation;  and  components, 
parts,  attachments  and  accessories  specially 
designed  for  such  equipment 

9A018    Equipmem  on  the  Intemationai 
Munitions  List 

LiceoM  Raquirements 

Reason  for  Control:  NS,  RS.  AT 


Control(s) 


Country  Chatt 


NS  applies  to  entire  entry  NS  Column  1 

RS  applies  to  9A018.  a  RS  Column  2 

and  b. 

AT  applies  to  entire  entry  AT  Column  1 

Lkenae  Excepttons 
LVS:  $1500 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Cootrolled 

Unit:  Equipment  in  number,  parts  and 
accessories  in  $  value 

Related  Controls:  (1)  This  entry  controls 
parachute  systems  designed  for  use  in 
dropping  personnel  only.  (2)  Parachute 
systems  designed  for  use  in  dropping 
military  equipment,  braking  military 
aircraft,  slowing  spacecraft  descent,  or 
retarding  weapons  delivery;  AND 
Instrument  flight  trainers  for  combat 
simulation  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  Trade  Controls. 
(See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  a.  Military  trainer  aircraft  bearing  "T" 

designations: 
a.l.  Using  reciprocating  engines:  or 
a.2.  Turbo  prop  engines  with  less  than  600 

horse  power  (h.p.); 
a.3.  T-37  model  jet  trainer  aircraft:  and 
a.4.  Specially  designed  component  parts. 

b.  Ground  vehicles  and  components 
therefor,  specially  designed  or  modified  for 
military  purposes.  (See  part  770  of  the  EAR, 
Interpretation  8) 

c.  Pressurized  breathing  equipment 
specially  designed  for  use  in  military  aircraft 
and  helicopters; 

d.  Military  parachutes; 

e.  Military  instrument  flight  trainers, 
except  for  combat  simulation;  and 
components,  parts,  attachments  and 
accessories  specially  designed  for  such 
equipment. 

9A1 01    Ughtweight  turbojet  and  turbotan 
engines  (Including  turt)ocompound 
engines)  usable  in  "missiles",  other  than 
those  controiied  by  9A001,  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  MT,  AT 
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Controls)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

Liceme  Exceptioiis 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

Lkt  of  Items  Controlled 

Unit:  Equipment  in  number,  parts  and 
accessories  in  S  value 

Belated  Controls:  (1)  Items  controlled  in 
9A101.b  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (see  22 
CFR  part  121).  (2)  Engines  designed  or 
modified  for  missiles  (except  engines  for 
non-military  unmanned  air  vehicles 
(UAVs)  or  remotely  piloted  vehicles 
[RPVs)),  regardless  of  thrust  or  specific  fiiel 
consumption,  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  Trade  Controls. 
(See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  a.  Engines  having  both  of  the  following 

characteristics: 
a.l.  Maximum  thrust  value  greater  than 

1000  N  (achieved  un-installed)  excluding 

civil  certified  engines  with  a  maximum 

thrust  value  greater  than  8,890  N  (achieved 

un-installed],  and 
a.2.  Specific  fuel  consumption  of  0.13  kg/ 

N/hr  or  less  (at  sea  level  static  and  standard 

conditions);  or 
b.  Engines  designed  or  modified  for  use  in 

"missiles". 

9A104    Sounding  rockets,  capable  of  a 
range  of  at  least  300  km.  (These  items  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  See  22  CFR  part 
121.) 

9A1 05    Uquid  propellent  rocket  engines. 
(These  Items  are  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  Trade  Controls. 
See  22  CFR  part  121.) 

9A106    Lk|uM  rocket  propulsion  systems 
Of  components,  other  than  those  controlled 
by  9A006.  usable  in  rockets  with  a  range 
capability  of  30  Km  or  greater,  as  follows 
(see  Ust  of  Items  Controlled). 

License  Requirements 

fleason /or  Confro/;  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  and  components  in  number; 
parts  and  accessories  in  S  value 


Related  Controls:  Items  described  in  9A106.a, 
.b,  and  .c  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (See  22 
CFR  part  121) 

Related  Definitions:  N/A 

Items:  a.  Ablative  liners  for  thrust  or 

combustion  chambers; 

b.  Rocket  nozzles; 

c.  Thrust  vector  control  sub-systems; 
Technical  Note:  Examples  of  methods  of 

achieving  thrust  vector  control  controlled  by 
9A106.C  includes: 

1.  Flexible  nozzle; 

2.  Fluid  or  secondary  gas  injection; 

3.  Movable  engine  or  nozzle; 

4.  Deflection  of  exhaust  gas  steam  (jet 
vanes  or  probes);  or 

5.  Thrust  tabs. 

d.  Liquid  and  slurry  propellent  (including 
oxidizers)  control  systems,  and  specially 
designed  components  therefor,  designed  or 
modified  to  operate  in  vibration 
environments  of  more  than  10  g  rms  between 
20  Hz  and  2000  Hz. 

Note:  The  only  servo  valves  and  pimips 
controlled  by  9A106.d,  are  the  following: 

a.  Servo  valves  designed  for  flow  rates  of 
24  liters  per  minute  or  greater,  at  an  absolute 
pressure  of  7  Mpa  or  greater,  that  have  an 
actuator  response  time  of  less  than  100  ms; 

b.  Pumps,  for  liquid  propellants,  with  shaft 
speeds  equal  to  or  greater  than  8,000  rpm  or 
with  discharge  pressures  equal  to  or  greater 
than  7  Mpa. 

9A1 07    Solid  propellant  rocket  engines, 
usable  In  rockets  with  a  range  capability  of 
300  Km  or  greater,  other  than  tfrase 
controlled  by  9A007,  having  total  Impulse 
capacity  of  0.841  Mns  or  greater.  (These 
Items  are  subject  to  the  export  licensing 
authority  of  ttie  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

9A108    Solid  rocket  propulsion 
components,  other  than  those  controlled  by 
9A008,  usable  In  rockets  with  a  range 
capability  of  300  Km  or  greater.  (These 
Items  are  subject  to  tf>e  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

9A109    Hybrid  rocket  motors,  usable  In 
rockets  with  a  range  capability  of  300  Km 
or  greater,  otfier  than  those  controlled  by 
9A009.  and  specially  designed  components 
therefor.  (Tfiese  Items  are  subject  to  tfie 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  See  22  CFR  part  121.) 

9A1 1 0    Composite  structures,  laminates 
and  manufactures  thereof,  other  than  those 
controlled  by  entry  9A010,  specially 
designed  for  use  in  "missiles"  or  the 
subsystems  controlled  by  entries  9A005, 
9A007. 9A105.a.  9A106  to  9A108, 9A116  or 
9A119,  and  resin  impregnated  fit>er 
prepregs  and  metal  coated  fiber  preforms 


therefor,  made  eitfter  with  organic  matrix  or 
metal  matrix  utilizing  fibrous  or  fllamentary 
reinforcements  having  a  specific  tensile 
strength  greater  than  7.62  x  10*  m  and  a 
specific  ntodulus  greater  than  3.18  x  10*  m. 

License  Requirements 

Reason  for  Control:  MT,  AT 

ContTol(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Colimm  1 
AT  applies  to  entire  entry     AT  Colunm  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  also  1A002.  ICOIO, 
and  1C210.  (2)  The  only  resin  impregnated 
fiber  prepregs  controlled  by  entry  9A110 
are  those  using  resins  with  a  glass 
transition  temperature  (Tg),  after  cure, 
exceeding  418  K  (145°  C)  as  determined  by 
ASTM  D4065  or  equivalents.  (3) 
"Composite  structures,  laminates,  and 
manufactures  thereof,  specially  designed 
for  use  in  missile  systems  are  under  the 
licensing  authority  of  the  Office  of  Defense 
Trade  Controls,  U.S.  Department  of  State, 
except  those  specially  designed  for  non- 
military  unmanned  air  vehicles  controlled 
in  9A120 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9A111    Pulse  jet  engines,  usable  in 
"missiles",  and  specially  designed 
components  therefor.  (These  Items  are 
subject  to  the  export  licensing  authority  of 
the  U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  See  22  CFR  part 
121.) 

9A115    Launch  support  equipment,   . 
designed  or  modified  for  "missiles".  (These 
Itenis  are  subject  to  the  export  lloensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  See  22 
CFR  part  121.) 

9A1 16    Reentry  vetticies,  usalMe  In 
"missiles",  and  equipment  designed  or 
modified  therefor.  (These  Items  are  subject 
to  the  export  licensing  authority  of  ttie  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls.  See  22  CFR  part  121.) 

9A1 1 7    Staging  mechanisms,  separation 
mechanisms,  and  Interstages,  usable  in 
"missiles".  (These  Items  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State.  Office  of  Defense 
Trade  Controls.  See  22  CFR  part  121.) 

9A1 18    Devices  to  regulate  comtHJStion 
usable  in  engines  which  are  usable  In 
rockets  with  a  range  capability  greater  tfian 
300  Km  or 


UMl 
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of 
SM22CFR 


by«A01lor»A11l. 

subjsct  to  dw  •xport 
of  lh»  U.8.  DtpmtmmA 
Mmim  Tfwio  Controls. 

121.) 

tA119  lndlvMt«lroeiiMsligMiUMbl«in 
rockMs  wHk  a  lUigt  dpMMy  groMr  thM 
300  Km  or  gra44r,  otfMT  awn  Mom 
eomrelM  by  MM  MOOT.  MOOOi  MIOS, 
•A107  Mid  M1^  (TlMM  iiMM  «•  wbiMi 
to  ttw  Mport  HcjanalnQaulhomy  of  IIM  U.& 
of  StMi.  Oflioo  ( 


Trod*  Conlral&j  |oo  22  CFR  pwt  121.) 

•A120   NorwnMHy  imnwniMd 
»<UAVaikfidi«nioMy 
■  (VVValVwlMoe^MMoofa 
m  rangf  of  at  taaal  300 

(km),  rogvdtosa  iof  paytoad. 


Reason  for  Contt^:  MT,  AT 

ControKs)  Country  Chart 

MT  applies  to  entire  entry  MT  Column  1 

AT  applies  to  enlir*  entry  AT  Column  l 


LVS:  N/A 
CBS:  N/A 
CIV:N/A 


Unit:  Equipment  in  number;  parts  and 

accessories  in  S  value 
Belated.ContnAs:  N/A 
Related  Definitions:  N/A 
/teow:  The  list  of  items  controlled  is 

contained  in  tbe^BCCN  heading 


floa;anaM 


mobito  erima  actaio* 


Reason  for  Contaiil:CC 

Control(s)  Country  Chart 

OC  applies  to  en|ti  re  entry      OC  Column  l 

LkcBMExcaptia^i 

LVS;  N/A 
CBS:  N/A 
OV.N/A 
List  of  Itan»Cenit^lled 

(/nit:  S  value       j 
Related  Contmlsl  N/A  o 

Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

•A990    Diaaol  oHpinaa,  aa^a..  and  traelora 
and  apadally  daaignad  parts  OMrafor,  n.a.s. 

License  Raquiranents 

Reason  for  Contrd:  AT 

Co^fol(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 

except  9A990.a^ 
AT  applies  to  9^^.a  AT  Column  2 

only. 

License  Exceptit^ 


LVS:  N/A 
CBS:  N/A 
aV:N/A 

List  oTIIaBa  Coirtrolbd 

I/nit:$vahie 
Related  Controls:  W A 
Related  Definitions:  N/A 
Aems:  a.  Diesel  engines,  n.e.s.,  for  trucks, 
tractors,  and  automotive  applications  of 
continuous  bralce  hocsepo%ir«r  of  400  BHP 
(298  kWi  or  greater  (perfbnnance  based  on 
SA£  J1349  standard  conditions  of  100  Kpa 
and  25«) 

b.  Off  highway  wheel  tractors  of  carriage 
capacity  9  mt(2a000  lbs)  or  mofe;  and  parts 
and  accessmies,  n.e.s. 

c  On-Highway  tractors,  with  single  or 
tandem  rear  axles  rated  for  9  mt  per  axel 
(20,000  lbs.)  or  greater  and  ^Mcially  designed 
parts. 


Reoson  for  Control:  AT 

Control(s)  Country  Otart 

AT  applies  to  entire  entry     AT  HnhmiiT  1 


LVS:  N/A 
GBS:  N/A 
OV:  N/A 

UftofllewCoatralM 

Unit:  Number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  List  of  Items^ControUed  is 
contained  in  the  ECCN  heading 

■.Taet.] 


"Aliuafi",  HiAAt  and 
noleenlrobodby 


aturtHns 
orOAlOl 


•B001 


Comrallsdt.  lor  mawuiacturlny 


Aeoson  for  Contro/:  AT,  UN 
ControKs) 


(aaaUatof 

or 
or  tip 


Country  Chart      "eoso"  /a«"  CoiOrol:  NS.  MT,  AT 


AT  applies  to  entire  entry     AT  Column  1 
UN  applies  to  9A99t.a  Rwanda 


Control(s) 


Country  Chart 


I  Exceptioiia 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  CmtroUad 

Unit:  Number 

Related  Con^s:  N/A 

IMatedDefinitioas:  N/A 

Items:  a.  MiUtary  aircraft,  demilitarized  (not 

specifically  equipped  or  modified  for 

military  operation),  as  follows: 

a.l.  Cargo,  "C-4S  thioughC-118" 
inclusive,  and  "C-121," 

a.2.  Trainers,  bearing  a  "V  designation 
and  using  piston  engines, 

a.  3.  Utility,  bearing  a  "U"  designation  and 
using  piston  engines, 

a.4.  Liaison,  bearing  an  "L"  designation, 
and 

a.S.  Observation,  bearing  an  "O" 
designation  and  using  piston  engines; 

b.  Civil  aircraft;  and 

Note:  Specify  make  and  model  of  aircraft 
and  type  of  avionic  equipment  on  aircraft 

c  Aero  gas  turbine  engines,  and  specially 
designed  parts  therefor. 

Note:  9A991.C  does  not  control  aero  gas 
turbine  engines  that  are  destined  for  use  in 
civil  "aircraft"  and  that  have  been  in  use  in 
bona  fide  civil  "aircraft"  for  more  than  eight 
years. 

d.  Aircraft  parts  and  components,  n.e.s. 

e.  Pressurized  aircraft  brrathing 
equipment,  n.e.s.;  and  specially  designed 
parts  therefor,  n.e.s. 

OA902   Complata  canoplas,  hamaaass,  and 
platterma  and  alactronte  rslaaai 
mechanisms  tharsfbr.  axoapt  auch  typas  ss 
ara  In  normal  sporting  uaa. 

License  Kequirements 


NS  Column  1 
MT  Column  1 


AT  Column  1 


NS  applies  to  mtire  entry 
MT  applies  only  to  equip- 

ntent  for  engines  that 

meet  the  characteristics 

described  in  9A001. 
AT  applies  to  entire  entry 

LicsBss  Rsqviraaent  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
uoesss  £xcsptiOBS 
LVS:  S5000,  except  N/A  for  MT 
GBS:  Yes.  except  N/A  for  MT 
OV:  Yes.  except  N/A  fat  MT 

List  af  ItaBs  ContrelM 

Unit:  S  value 

Related  Controls:  For  specially  designed 
production  equipment  of  systems,  sub- 
systems and  components  controlled  by 
9A005  to  9A009,  9A011,  9A101,  9A105  to 
9A109, 9A111.  and  9A116  to  9A119  usable 
in  "missiles"  see  MllS.  See  also  9B991 

Related  Definitions:  N/A 

Items:  a.  Directional  solidification  or  single 

crystal  casting  equipment; 
b.  Ceramic  cores  or  shells; 
c  Ceramic  core  manufacturing  equipment 

or  tools; 
d.  Ceramic  shell  wax  pattern  preparation 

equipment. 

•B002    On-lina  (roal  tima)  control  ayatama, 
inatrumantation  (including  aanaora)  or 
automalsd  data  acqtilaition  and  procaaatng 
aquipmam,  spacMly  daaignad  for  tha 
"davatopmanf'  of  gaa  turbina  anglnaa. 
aaaamMtaa  or  cowponanta  Incorporating 
"taehnologlas"  controllod  by  9E003A 

License  Requirements 

Reason  for  Control:  NS.  MT.  AT 
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Control(s) 

NS  applies  to  entire  entry 
MT  applies  only  to  equip- 
ment for  engines  that 
meet  the  characteristics 
described  in  9A001. 
AT  applies  to  entire  entry 


Country  Chart 

NS  Column  1 
MT  Column  1 


AT  Column  1 


License  Exceptions 

LVS:  $3000,  except  N/A  for  MT 
CBS:  Yes,  except  N/A  for  MT 
aV:  Yes.  except  N/A  for  MT 
List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9B003    Equipment  specially  designed  for 
ttte  "production"  or  test  of  gas  turtiine 
brush  seals  designed  to  operate  at  tip 
speeds  exceeding  335  m/s,  and 
temperatures  in  excess  of  773  K  (500*C), 
and  specially  designed  components  or 
accessories  tt>erefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  only  to  equip-    •  MT  Column  1 

ment  for  engines  that 

meet  the  characteristics 

described  in  9A001. 
AT  applies  to  entire  entry     AT  Coluunn  i 

License  Exceptions 

LVS:  SSOOO,  except  N/A  for  MT 
GBS:  Yes,  except  N/A  for  MT 
aV:  Yes,  except  N/A  for  MT 
List  of  Items  CmitroUed 
Unit:  S  value 

Related  Controls:  See  also  9B115 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

96004    Tools,  dies  or  fixtures  for  the  solid 
state  Joining  of  "superalloy",  titanium  or 
intermetalHc  alrfoll-to-disk  combinations 
deecrtted  in  9E003a3  or  9E003a6  for  gas 
turtiines. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  only  to  equi{>-     MT  Column  1 

ment  for  engines  that 

meet  the  characteristics 

described  in  9A001. 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  $3000,  except  N/A  for  MT 
GBS:  Yes,  except  N/A  for  MT 
aV:  Yes,  except  N/A  for  MT 
List  of  Items  Controlled 
Unit:  Number 
Related  Controls:  N/A 
Related  Definitions:  N/A 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9B005    On-line  (real  time)  control  systems, 
instrumentation  (lncludir)g  sensors)  or 
automated  data  acquisition  and  processing 
equipment,  specially  designed  for  use  with 
any  of  the  following  wind  tunnels  or  devices 
(see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT.  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry      AT  Colunm  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:N/A 

List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  also  9B105 

Related  Definitions:  N/A 

Items:  a.  Wind  tunnels  designed  for  speeds 

of  Mach  1.2  or  more,  except  those  specially 

designed  for  educational  purposes  and 

having  a  test  section  size  (measured  laterally) 

of  less  than  250  mm; 

Technical  Note:  Test  section  size  in 
9B005.a  means  the  diameter  of  the  circle,  or 
the  side  of  the  square,  or  the  longest  side  of 
the  rectangle,  at  the  largest  test  section 
location. 

b.  Devices  for  simulating  flqw- 
environments  at  speeds  exceeding  Mach  5, 
including  hot-shot  tunnels,  plasma  arc 
tunnels,  shock  tubes,  shock  tunnels,  gas 
tunnels  and  light  gas  guns;  or 

c.  Wind  timnels  or  devices,  other  than  two- 
dimensional  sections,  capable  of  simulating 
Reynolds  number  Qows  exceeding  25x10*. 

9B006    Acoustic  vibration  test  equipment 
capable  of  producing  sound  pressure  levels 
of  160  Db  or  more  (reiarenced  to  20  uPa) 
with  a  rated  output  of  4  kW  or  more  at  a  test 
cell  temperature  exceeding  1,273  K  (1,000 
*C),  and  specially  designed  quartt  heaters 
therefor. 

License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry      NS  Column  2 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

LVS:  $3000 

GBS:  Yes 

aV:  Yes 

List  of  Items  Controlled 

l/nif:  Number 

Related  Controls:  See  also  9B106.  Note  that 

some  items  in  9B006  may  also  be 

controlled  under  9B106 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ^CN  heading 


9B007    Equipment  specially  designed  for 
inspecting  the  integrity  of  rocket  motors 
using  nor>-destructive  test  (NOT) 
techniques  ottier  than  planar  X-ray  or  baaic 
physical  or  chemical  analysis. 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GSBN/A 
aV:N/A 
List  of  Items  Controlled 

Unit:  Number 
Related  Controls:ti/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  EQ^  heading 

9B008   Transducers  specially  designed  for 
tfie  direct  measurement  of  the  wan  sUn 
friction  of  the  test  flow  with  a  stagnation 
temperature  exceeding  833  K  (560  *C). 

License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Chart 

NS  applies  to  entire  entry  NS  Colunm  2 
AT  applies  to  entire  entry     AT  Colimm  1 

License  Exceptions 
LVS:  $5000 

GSB  N/A 

aV:N/A  •. 

List  of  Itnns  Controlled 

Unit:  Number 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9B000    Tooling  specially  designed  for 
producing  turtiine  engine  powder 
metallurgy  rotor  components  capable  of 
operating  at  stress  levels  of  60%  of  ultimsls. 
tehsile  strength  (UTS)  or  more  and  metal  _ 
teihperatures  of  873  K  (600  *0  or  more. 

License  Requirements 

Reason  for  Control:  NS,  AT 

Control(s)  Country  Qiart 

NS  applies  to  entire  entry  NS  Column  2 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS: $5000 
GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled  '^ 

Unit:  Equipment  in  number,  parts  and 
.    accessories  in  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  Of  items  controlled  is 
contained  in  the  ECCN  heading 


UMl 
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9B105    WlndtunmlstorspMdsofMacli 
0.S  or  mora,  usebto  for  "misMos"  and  their 
sulwyslMna. 

Liceme  RBquinB^ta 

Reason  for  ContrpI:  MT,  AT 


Country  Chart 

MTCblumnl 
AT  Column  1 


Controi\ 

MT  applies  to  entire  entry 
AT  applies  to  eiitire  entry 

License  Excsptifts 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Contavlled 
Unit:  S  value 

Related  ControldrSee  also  9B005 
Related  DefiniUons:W  A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9B1 06    Envfronifiental  ehambors  antf 
snaehoic  ehambars.  aa  foHowa  (aeo  Uat  of 
Itama  Controlladk. 

License  Requireawnts 

Reason  for  ContitH:  MT,  AT 


"H 


Country  Chart 

MT  Column  1 
AT  Column  1 


Controli 

MT  applies  to  ei^tire  entry 
AT  applies  to  entire  entry 

License  Exceptic 

LVS:  N/A 

GBS:  N/A 

aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value        1 1 
Related  ControIs\^/A 
Related  Definitio^^:  N/A 
Items:  a.  Environmental  chambers  capable  of 
simulating  the  foUpwing  flight  conditions: 
a.l.  Altitudes  of  15,000  m  or  greater;  or 
a.2.  Temperature  of  at  least  223  K  ( -  50" 
C)  to  398  K  (+  123"  C)  and  vibration 
environments  of  10  g  rms  or  greater  between 
20  Hz  and  2,000  Ht  and  unparting  forces  of 
5  Kn  or  greater. 

b.  Anechoic  chi«ibers  capable  of 
simulating  the  following  flight  conditions: 
b.l.  Altitudes  of  ilS.OOO  m  or  greater;  or 
b.2.  Temperature  of  at  least  223  K  (50»  C) 
to  398  K  (+  125°  C)  and  acoustic 
environments  at  an  overall  sound  pressure 
level  of  140  Db  or  greater  (referenced  to  20 
microPa)  or  with  i  rated  power  output  of  4 
kW  or  greater. 

•B115    SpaciaUy«aatgnacl''productk>n 
equipmanf  for  tHe  ayatoma,  aub-ayatama 
and  oomponanta  cpntrollad  by  9A005  to 
9A009. 9A011. 9A^bl.  9A10S  to  9A109, 
9A111, 9All6to4All»-  (Thaaaltamaara 
siJt>|aetlo  tha  axiiort  Hcanaing  autfiority  of 
ttw  U.S.  Dapartm^ilt  of  Slata.  omea  of 
Dafenae  Trade  Camrola.  Sea  22  CFR  part 
121.) 

9B116    SpaciailyKlestgned  "production 
faclllttaa"  for  tha  ejrstama,  aub-ayatama. 
and  eomponanta  «tatrollad  by  9A004  to 
9A009. 9A011. 9A^^1, 9At04  to  9A109, 
9A11 1, 9At16  to  9Ml  19.  (Thaaa  Itama  era 


subject  to  tha  export  Ucanaing  authority  of 
the  U.&  Depertment  of  State.  Office  of 
Defenee  Trade  Controla.  See  22  CFR  pert 
121.) 

98117   Test  benchee  end  teat  atanda  for 
soUd  or  liquid  propellant  roeketa  or  rodcat 
motora.  having  either  of  the  following 
cherecterlatica  (eee  Uat  of  Name 
Controlled). 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

Licease  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  9B990 

Related  Definitions:  N/A 

Items:  a.  The  capacity  to  handle  more  than 

90  Kn  of  thrust;  or 

b.  Capable  of  simultaneously  measuring 
the  three  axial  thrust  components. 

9B990    Vibration  teat  equipment  end 
speciel^F  designed  perts  and  oomponanta. 
n.e.a. 

License  Requirements 

Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls.^ A 
Related  Definitions:  Wii. 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9B99t    Specially  deeigned  equipment, 
tooling  or  fixturea.  not  eontroHed  by  9B001, 
ea  deecribed  In  the-Uet  of  Iteme  Controlled, 
for  menufecturlng  or  meeeuring  gea  turbine 
bladea.  vanea  or  tip  ahroud  caattnga. 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 

AT  applies  to  entire  entry 
License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 


Country  Chart 
AT  Column  1 


Items:  a.  Automated  equipment  using  non- 
mechanical  methods  for  measiiring  airfoil 
wall  thickness; 

b.  Tooling,  fixtures  or  measuring 
equipment  for  the  "laser",  water  jet  or  ECM/ 
EDM  hole  drilling  processes  controlled  by 
9E003.C: 

c.  Ceramic  core  leaching  equipment; 

d.  Ceramic  shell  bum  out  or  firing 
equipment. 

C  Materials  (Reserved] 
D.  Software 

90001    "Soflwera"raqulcedforthe 
"developmem"  of  equlpoieat  or 
"technology"  controlled  by  9A  (except 
9A018. 9A990  or  9A991).  9B  iexcept  9B990 
or9B991)or9E003. 

License  Requiremoits 

Reason  for  Control:  NS,  MT.  AT 


Control(s) 


Country  Chart 


NS  applies  to  "software"       NS  Column  1 

for  items  controlled  by 

9A001  to  9A003,  9B001 

to  9B009,  9E003. 
MT  applies  to  "software"      MT  Column  1 

for  equipment  con- 
trolled by  9A001 , 

9A101,  9A106,  9A110, 

9A120.  9B001.  9B002. 

9B003,  9B004,  9B005, 

9B007,  9B105,  9B106. 

9B116,  and  9B117  for 

MT  reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 

the  EAR  for  reporting  requirements  for 

expcnts  under  License  Exceptions. 

License  Exceptions 

aV:  N/A 

TSR:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  9D101.  (2) 
"Software"  "required"  for  the 
"development"  of  items  controlled  by 
9A004  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (3)  "Software"  "required" 
for  the  "development"  of  equipment  or 
"technology"  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  Stote,  Office  of  Defense  Trade  Controls 
is  also  subject  to  the  same  licensing 
jurisdiction.  (See  22  CFR  part  121.) 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9D002    "Softwara"  required  for  the 
"production"  of  equipment  controNedby  9A 
(except  9A01B.  9A090  or  9A991)  or  9B 
(exbspl  9B990  or  9B991), 

License  Requirements 

Reason  for  Control:  NS,  MT.  AT 
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Control(s)  Country  Chart 

NS  applies  to  "software"       NS  Colunin  1 
for  equipment  con- 
trolled by  9A001  to 
9A003  or  9B001  to 
9B009. 

MT  applies  to  "software"      MT  Column  1 
for  equipment  con- 
trolled by  9A001, 
9A101,  9A106,  9A110. 
9A120.  9B001.  9B002. 
9B003.  9B004.  9B005, 
9B007  9B105,  9B106, 
9B116,  and  9B117  for 
MT  reasons. 

AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 

the  EAR  for  reporting  requirements  for 

exports  under  License  Exceptions. 

License  Exceptions 

CrV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  "Software"  "required" 
for  the  "production"  of  items  controlled  by 
9A004  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (2)  "Software"  "required" 
for  the  "production"  of  equipment  or 
"technology"  subject  to  the  export 
licensing  authority  of  the  U.S.  Department 
of  State,  Office  of  Defense  TrSde  Contixds 
is  also  subject  to  the  same  licensing 
jurisdiction.  (See  22  CFR  part  121.) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9O003    "Software"  required  for  the  "use" 
of  full  authority  digital  eiectronic  engine 
controls  (FAOEC)  for  propulsion  systems 
controiied  by  9A  (except  9A018, 9A990  or 
9A991)  or  equipment  controlled  by  9B 
(except  9B990  or  9B991),  as  follows  (see 
U*t  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  "software"       NS  Column  1 

for  "use"  of  FADEC  for 

equipment  controlled  by 

9A001  to  9A003. 
MT  applies  to  "software"      MT  Column  1 

required  for  the  "use" 

of  FADEC  for  gas  tur- 
bine engines  controlled 

by  9A101.  9A106,  or 

9A110. 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  Yes,  except  N/A  for  MT 

TSR:  Yes,  except  N/A  for  MT 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  also  9D103.  (2) 
"Software"  "required"  for  the  "use"  of 
items  controlled  by  9A004  is  subject  to  the 
export  licensing  authority  of  the  U.S. 


Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.)  (3) 
"Software"  "required"  for  the  "use"  of 
equipment  or  "technology"  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls  is  also  subject  to  the  same 
licensing  jurisdiction.  (See  22  CFR  part 
121.) 

Related  Definitions:  N/A 

Items:  a.  "Software"  in  digital  electronic 

controls  for  propulsion  systems,  aerospace 

test  facilities  or  air  breathing  aero-engine  test 

fecilities; 
b.  Fault-tolerant  "software"  used  in 

"FADEC"  systems  for  propulsion  systems 

and  associated  test  facilities. 

9D004  Other  "software",  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 

Control(s)  Country  Chart 

NS  applies  to  entirw  entry  NS  Column  1 
MT  applies  to  entire  entry  MT  Column  1 
AT  applies  to  entire  entry      AT  Column  1 

License  Exceptions 

aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  a.  2D  or  3D  viscous  "software" 

validated  with  wind  tunnel  or  flight  test  data 

required  for  detailed  engine  flow  modelling; 

b.  "Software"  for  testing  aero  gas  turbine 
engines,  assemblies  or  components,  specially 
designed  to  collect,  reduce  and  analyze  data 
in  real  time,  and  capable  of  feedback  control, 
including  the  dynamic  adjustment  of  test 
articles  or  test  conditions,  as  the  test  is  in 
progress; 

c.  "Software"  specially  designed  to  control 
directional  solidi^cation  or  single  crystal 
casting; 

d.  "Software"  in  "source  code",  "object 
code"  or  machine  code  required  for  the  "use" 
of  active  compensating  systems  for  rotor 
blade  tip  clearance  control. 

Note:  9D004.d  does  not  control  "software" 
embedded  in  uncontrolled  equipment  or 
required  for  maintenance  activities 
associated  with  the  calibration  or  repair  or 
updates  to  the  active  compensating  cleiu^nce 
control  system. 


90018    "Software"  for  the  "use" 
equipment  controlled  by  9A018. 

License  Requirements 

Reason  for  Control:  NS,  RS,  AT 


Of 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Colunm  1 

RS  applies  to  9A018.a  and  RS  Column  2 

.b. 

AT  applies  to  entire  entry  AT  Column  1 

License  Exceptions 

aV:  N/A 

TSR:  Yes  for  Australia,  Japan,  New  Zealand, 
and  NATO  only 


List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  W A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9D1 01    "Software"  specially  designed  for 
the  "use"  of  goods  controlled  by  9B105. 
98106,98116  or  98117. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry' 


Country  Chart 

MT  Column  1 
AT  Column  1 


License  Exceptions 

aV:N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  W A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9D102    "Software"  specially  designed  for 
the  "use"  of  Items  controlled  by  9A101. 
9A106,9A110,and9A120. 

License  Requirements 

Reason  for  Control:  MT,  AT 

Control(s)  Country  Chart 

MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:  N/A 

TSR:  N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  "Software"  for  items 
controlled  by  9A115  are  subject  to  the 
export  licensing  authority  of  the  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls  (see  22  CFR  part  121) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

901 03    "Software"  specially  designed  for 
modelling,  simulation  or  design  Integration 
of  "missiles",  or  the  subsystems  controlled 
by  9A005. 9A007, 9A105.a.  0A106, 9A108, 
9A1 16  or  9A1 19.  (This  entry  is  subject  to  the 
export  licensing  authority  of  ttw  U.S. 
Oepartment  of  State,  Office  of  Defense 
Trade  Controls.  See  22  CFR  part  121.) 

90990    "Software",  n.e.s..  for  the 
"development  or  "production"  of 
equipment  controlled  by  9A990  or  9B99a 

License  Requirements 

Reason  for  Control:  AT 


Control(s) 

AT  applies  to  "software" 
for  equipment  under 
9A990  except  9A990.a. 


Country  Chart 
AT  Column  1 


UMl 
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Controls, 


Cktuntry  (3iart 


AT  applies  to  "softUrare"       AT  Column  2 
for  equipment  ujqder 
9A990.a  only. 

License  Excepdi 

aV:  N/A 
TSR:  N/A 

List  of  Items  Continlled 

Unit:  S  value 
Related  Controls:  Sl/A 
Related  DefiniUons:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

90991  "Softward".  for  ttw  "developmenf' 
or  "production"  of  equipment  controlled  by 
9A991  or  9B991. 

License  Requiremei^ts 

Reason  for  Control^,  Wt 


Country  Chart 
entry     AT  Column  1 


Control(s) 

AT  applies  to  entiic 

License  Exception! 

aV:  N/A 
TSR:  N/A 
List  of  Items  Contiitled 

Unit:  S  value  ; ' 

Related  Controls:  N/1a 
Related  Definitions;  kM/A 
Items:  The  list  of  itMQS  controlled  is 
contained  in  the  VPCti  heading 

E.  Technology 

Note:  "Developnwnt"  or  "production" 
"technology"  contndled  by  9E001  to  9E0O3 
for  gas  turbine  engines  remains  controlled 
when  used  as  "use'f  ^'technology"  for  repair, 
rebuild  and  overhai^il.  Excluded  from  control 
are:  technical  data,  drawings  or 
documentation  for  iiiaintenance  activities 
directly  associated  With  calibration,  removal 
or  replacement  of  damaged  or  unserviceable 
line  replaceable  units,  including  replacement 
of  whole  engines  or  engine  modules. 

9E001    "Technology"  according  to  the 
General  Technotogy  Note  for  the 
"developmenf  of  equipment  or  "software" 
controlled  by  9A00JI.C.  9A004  to  9A011, 9B 
(except  9B990  or  98B91).  or  9D  (except 
9D990  or  9D991). 

License  Requiremeats 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 

NS  applies  to  "tech 
nology"  for  items 
trolled  by  9A001.. 
9B001  to  9B009,  ^ 
to  9D004. 

MT  applies  to  "tecH-j 
nology"  for  items! ({on- 
trolled  by  9B001, 
93002,98003.  9Bq04 
9B005,  9B007,  9BT)05, 
9B106,  9B116,  gB'll?,' 
9D001,9D002,  9D0O3 
and  9D004  for  M^"  rea- 
sons. 

AT  applies  to  entire 


Country  Chart 
NS  Column  1 


MT  Column  1 


mtry      AT  Column  1 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  9E101  and 
lE002.f  (for  controls  on  "technology"  for 
the  repair  of  controlled  structures, 
laminates  or  materials).  (2)  The 
"technology"  required  for  the 
"development"  of  equipment  controlled  by 
9A004  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (3)  "Technology",  required 
for  the  "development"  of  equipment  or 
"software"  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls,  is  also 
subject  to  the  same  licensing  jurisdiction. 
.    (See  22  CFR  part  121) 

Related  Definitions:  "Development"  or 
"production"  "technology"  controlled  by 
9E  for  gas  turbine  engines  remains 
controlled  when  used  as  "use" 
"technology"  for  repair,  rebuild  and 
overhaul.  Excluded  from  control  ai«: 
technology,  drawings  or^documentation  for 
maintenance  activities  directly  associated 
with  calibration,  removal  or  replacement  of 
damaged  or  unserviceable  line  replaceable 
units,  including  replacement  of  whole 
engines  or  engine  modules 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9E002    "Technology"  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  controlled  by 
9A001.C,  9A004  to  9A011  or  98  (except 
9B990  or  9B991). 

License  Requirements 

Reason  for  Control:  NS,  MT,  AT 


Control(s) 


Country  Chart 


NS  applies  to  entire  entry      NS  Column  1 
MT  applies  to  "tech-  MT  Colunrn  1 

nology"  for  equipment 

controlled  by  9B001, 

9B002,  9B003,  9B004, 

9B005,  9B007,  9B105, 

9B106,  9B116,  and 

9B117  for  MT  reasons. 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  9E102.  (2)  The 
"technology"  required  for  the 
"development"  of  equipment  controlled  by 
9A004  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls.  (See  22 
CFR  part  121.)  (3)  "Technology",  required 
for  the  "development"  of  equipment  or 


"software"  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls,  is  also 
subject  to  the  same  licensing  jurisdiction. 
(See  22  CFR  part  121) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9E003    Other  "technology",  as  follows  (see 
List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  SI,  AT 


Control(s) 


Country  Chart- 


NS  applies  to  entire  entry      NS  Column  1 
SI  applies  to  9E003.a.l  through  a.l2  and  f. 
See  §  742.14  of  the  EAR  for  additional  in- 
formation. 
AT  applies  to  entire  entry     AT  Column  1 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions 
License  Exceptions 
aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  (1)  Hot  section 
"technology"  specifically  designed, 
modified,  or  equipped  for  military  uses  or 
purposes,  or  developed  principally  with 
U.S.  Department  of  Defense  funding,  is 
subject  to  the  licensing  authority  of  the 
U.S.  Department  of  State.  (2)  "Technology", 
is  subject  to  the  EAR  when  actually 
■  applied  to  a  commercial  aircraft  engine 
program.  Exporters  may  seek  to  establish 
commercial  application  either  on  a  case- 
by-case  basis  through  submission  of 
documentation  demonstrating  application 
to  a  commercial  program  in  requesting  an 
export  license  from  the  Department 
Commerce  in  respect  to  a  specific  exp>ort, 
or  in  the  case  of  use  for  broad  categories 
of  aircraft,  engines,  or  components,  a 
commodity  jurisdiction  determination 
from  the  Department  of  State. 
Related  Definitions:  N/A 
Items:  a.  "Technology"  "required"  for  the 
"development",  "production",  or  overhaul  of 
the  following  commercial  aircraft  engines, 
components  or  systems: 

a.l.  Cas  turbine  blades,  vanes  or  tip 
shrouds  made  from  directionally  solidified 
(DS)  or  single  crystal  (SC)  alloys  having  (in 
the  001  Miller  Index  Direction)  a  stress- 
rupture  life  exceeding  400  hours  at  1.273  K 
(1,000°  C)  at  a  stress  of  200  MPa,  based  on 
the  average  property  values; 

a.  2.  Multiple  domed  combustors  operating 
at  average  burner  outlet  temperatures 
exceeding  1,643  K  (1,370'  C)  or  combustors 
incorporating  thermally  decoupled 
combustion  liners,  non-metallic  liners  or 
non-metallic  shells; 

a.  3.  Components  manufactured  from 
organic  "composite"  materials  designed  to 
operate  above  588  K  (315°  C),  or  from  metal 
"matrix"  "composite",  ceramic  "matrix", 
intermetallic  or  intermetallic  reinforced 
materials  controlled  by  1A002  or  1C007; 

a.4.  Uncooled  turbine  blades,  vanes,  tip- 
shrouds  or  other  components  designed  to 
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operate  at  gas  path  temperatuies  of  1,323  K 
(1,050*0  or  more; 

a.5.  Cooled  turbine  blades,  vanes  or  tip- 
shiouds,  other  than  those  described  in 
9E003.a.l,  exposed  to  gas  path  temperatures 
of  1,643  K  (1,370'C)  or  more; 

a.6.  Airfbil-to-disk  blade  combinations 
using  solid  state  joining; 

a.  7.  Gas  turbine  engine  components  using 
"diffusion  bonding"  "technology"  controlled 
by  2E0O3.b: 

a.8.  Damage  tolerant  gas  turbine  engine 
rotating  components  using  powder 
metallurgy  materials  controlled  by.lC002.b; 

a.9.  Full  authority  digital  electronic  engine 
control  (FAOEC]  for  gas  turbine  and 
combined  cycle  engines  and  their  related 
diagnostic  components,  sensors  and  specially 
designed  components; 

a. 10.  Adjustable  flow  path  geometry  and 
associated  control  systems  for: 

a.l0.a.  Gas  generator  turbines; 

a.l0.b.  Fan  or  power  turbines: 

a.l0.c.  Propelling  nozzles; 

Notes:  1.  Adjustable  flow  path  geometry 
and  associated  control  systems  do  not 
include  inlet  guide  vanes,  variable  pitch  fans, 
variable  stators  or  bleed  valves  for 
compressors. 

2.  9E003.a.lO  does  not  control 
"development"  or  "production" 
"technology"  for  adjustable  flow  path 
geometry  for  reverse  thrust. 

a.ll.  Rotor  blade  tip  clearance  control 
systems  employing  active  compensating 
casing  "technology"  limited  to  a  design  and 
development  data  base;  or 

a.  12  Gas  bearing  for  gas  turbine  engine 
rotor  assemblies: 

a.l3.  Wide  chord  hollow  fon  blades 
without  part-span  support; 

b.  "Technology"  "required"  for  the 
"development"  or  "production"  of  any  of  the 
following: 

b.l.  Wind  tunnel  aero-models  equipped 
with  non-intrusive  sensors  capable  of 
transmitting  data  from  the  sensors  to  the  data 
acquisition  system;  or 

b.2.  "Composite"  propeller  blades  or 
propfans  capable  of  absorbing  more  than 
2,000  kW  at  flight  speeds  exceeding  Mach 
0.55: 

c.  "Technology"  "required"  for  the 
"development"  or  "production"  of  gas 
turbine  engine  components  using  "laser", 
water  jet.  ECM  or  EDM  hole  drilling 
processes  to  produce  holes  having  any  of  the 
following  sets  of  characteristics: 

cl.  All  of  the  following: 

cl.a.  Depths  more  than  four  times  their 
diameter, 

cl.b.  Diameters  less  than  0.76  mm;  and 

c.l.c  Incidence  angles  equal  to  or  less  than 
25';  or 

c2.  All  of  the  following: 

c.2.a.  Depths  more  than  five  times  their 
diameter, 

c.2.b.  Diameters  less  than  0.4  mm;  and 

c2.c.  Incidence  angles  of  more  than  25°; 

TwrJinkal  Note:  For  the  purposes  of 
9E003.C,  incidence  angle  is  measured  from  a 
plane  tangential  to  the  airfoil  surface  at  the 
point  where  the  hole  axis  enters  the  airfoil 
surface. 

d.  "Technology"  "required"  for  the 
"development"  or  "production"  of  helicopter 


power  transfer  systems  or  tilt  rotor  or  tilt 
wing  "aircraft"  power  transfer  systems: 

d.l.  Capable  of  loss-of-lubrication 
operation  for  30  minutes  or  more;  or 

d.2.  Having  an  input  {xnver-to- weight  ratio 
equal  to  or  more  than  8.87  kW/kg; 

e.l.  "Technology"  for  the  "development" 
or  "production"  of  reciprocating  diesel 
engine  ground  vehicle  propulsion  systems 
having  all  of  the  following: 

e.l.a.  A  box  volume  of  1.2  m^  or  less; 

e.l.b.  An  overall  power  output  of  more 
than  750  kW  based  on  80/1269/EEC.  ISO 
2534  or  national  equivalents;  and 

e.l.c.  A  power  density  of  more  than  700 
kW/m'  of  box  volume; 

Technical  Note:  Box  volume:  the  product 
of  three  perpendicular  dimensions  measured 
in  the  following  way: 

Length:  The  length  of  the  crankshaft  from 
front  flange  to  flywheel  fece; 

Width:  The  widest  of  the  following: 

a.  The  outside  dimensipn  irom  valve  cover 
to  valve  cover, 

b.  The  dimensions  of  the  outside  edges  of 
the  cylinder  heads;  or 

c.  The  diameter  of  the  flywheel  housing: 
Height:  The  largest  of  the  following: 

a.  The  dimension  of  the  crankshaft  center- 
line  to  the  top  plane  of  the  valve  cover  (or 
cylinder  head]  plus  twice  the  stroke;  or 

b.  The  diameter  of  the  flywheel  housing. 
e.2.  "Technology"  "required"  for  the 

"production"  of  specially  designed 
components,  as  follows,  for  hi^  output 
diesel  engines: 

e.2.a.  "Technology"-"required"  for  the 
"production"  of  engine  systems  having  all  of 
the  following  components  employing 
ceramics  materials  controlled  by  1C007: 

e.2.a.l.  Cylinder  liners; 

e.2.a.2.  Pistons; 

e.2.a.3.  Cylinder  heads;  and 

e.2.a.4.  One  or  more  other  components 
(including  exhaust  ports,  turbochargers, 
valve  guides,  valve  assemblies  or  insulated 
fuel  injectors); 

e.2.b.  "Technology"  "required"  for  the 
"production"  of  turbocharger  systems,  with 
single-stage  compressors  having  all  of  the 
following: 

e.2.b.l.  Operating  at  pressure  ratios  of  4:1 
or  higher; 

e.2.b.2.  A  mass  flow  in  the  range  from  30 
to  130  kg  per  minute;  and 

e.2.b.3.  Variable  flow  area  capability 
within  the  compressor  or  turbine  sections; 

e.2.c.  "Technology"  "required"  for  the 
"production"  of  fuel  injection  systems  with 
a  specially  designed  multifiiel  (e.g.,  diesel  or 
jet  fuel)  capability  covering  a  viscosity  range 
from  diesel  ftiel  (2.5  cSt  at  310.8  K  (37.8*C)) 
down  to  gasoline  fuel  (0.5  cSt  at  310.8  K 
(37.8°C)),  having  both  of  the  following: 

e.2.c.l.  Injection  amount  in  excess  of  230 
mm^  per  injection  per  cylinder;  and 

e.2.c2.  Specially  designed  electronic 
control  features  for  switching  governor 
characteristics  automatically  depending  on 
fuel  property  to  provide  the  same  torque 
characteristics  by  using  the  appropriate 
sensors; 

e.3.  "Technology"  "required"  for  the 
"development"  or  "production"  of  high 
output  diesel  engines  for  solid,  gas  phase  or 
liquid  film  (or  combinations  thereof)  cylinder 


wall  lubrication,  permitting  operation  to 
temperatures  exceeding  723  K  (450°C), 
measured  on  the  cylinder  wall  at  the  top 
limit  of  travel  of  the  top  ring  of  the  piston. 

f.  "Technology"  not  otherwise  controlled 
in  9E003.a.l  through  a.l2  and  currently  used 
in  the  "development",  "production",  or 
overhaul  of  hot  section  parts  and  comiponents 
of  civil  derivatives  of  military  engines 
controlled  on  the  U.S.  Munitions  List. 

9E018    "Technology"  for  the 
"developmenf ',  "production",  or  "use"  of 
equipment  controlled  by  9A018. 

License  Requirements 

Beason  for  Control:  NS,  RS,  AT 


Coiitrol(s) 


Country  Chart 


NS  applies  to  entire  entry  NS  Column  1 

RS  applies  to  9A018.a  and  RS  Column  2 

.b. 

AT  applies  to  entire  entry  AT  Column  1 

License  Exceptions 

aV:  N/A 

TSR:  Yes  for  Australia,  Japan,  New  Zealand, 
and  NATO  only 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 

.  contained  in  the  ECCN  heading 

9E101    "Technology"  according  to  the 
Qeneral  Technology  Note  for  the 
"devetopraem"  or  "production"  of  gooda 
controlled  by  9A101,  SAIIM  to  9X111  or 
9A115to9A120. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 


Country  Chart 


MT  applies  to  entire  entry     MT  Column  1 
AT  applies  to  entire  entry     AT  Column  1 

License  Exceptions 

aV:N/A 
TSR:  N/A 
List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  "Technology"  controlled    ' 
by  9E101  for  items  in  9Al01.b.  9A104, 
9A105,  to  9A109,  9A110  that  are  specially 
designed  for  use  in  missile  systems  and 
subsystems,  9A111,  9A115,  and  9A116  to 
9A120  are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (see  22 
CFR  part  121) 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9E102    "Technology"  according  to  the 
General  Technology  Note  for  the  "uee"  of 
gooda  controlled  by  9A004  to  9A0n,  9A10t, 
9A104  to  9A111, 9A115  to  9A120, 9B106. 
9B106.  9B115. 9B1t«,  9B117, 9O101  or 
9O103. 

License  Requirements 

Reason  for  Control:  MT,  AT 


UMl 
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ControlU) 


entry 
entry 


Country  Chart 

MT  Column  1 
AT  Column  1 


MT  applies  to  en^re 
AT  applies  to  en 

License  Exceptioi^  i 

dV:  N/A 
TSR:  N/A 
List  af  Items  ConlirDlled 

Unit:  N/A 

Related  ControIs:lt)  For  the  purpose  of  this 
entry,  "use"  "twihnology"  is  limited  to 
items  controlled  ifor  MT  reasons.  (2) 
"Technology"  odntroUed  by  9E102  for 
items  subject  to  the  export  licensing 
jurisdiction  of  the  Department  of  State  in 
9A004  to  9A011,  QAlOl.b,  9A104  to 
9A109, 9A110  thpt  are  specially  designed 
for  use  in  missijd  systems  and  subsystems, 
9A111.  9A115,  ^116  to  9A120,  and 
9D103  are  subjejc^  to  the  export  licensing 
authority  of  the  jljj.S.  Department  of  State, 
OSice  of  DefensfBJ  Trade  Controls  (see  22 
CFR  part  121)    ;( 

Related  Definitions:  N/A 

Items:  The  list  of  ittms  controlled  is 
contained  in  th<  fCCN  heading 


9E990    "Technotogy",  n.e.«.,  for  the 
"development"  or  "production"  or  "use"  of 
equipment  controlled  by  9A990  or  9B990. 

License  Requirements 

Reason  for  Control:  AT 


Contwl(s) 


Country  Chart 
AT  Column  1 


AT  applies  to  "tech- 
nology" for  equipment 
under  9A990  and  9B990 
except  9A990.a. 

AT  applies  to  "tech-  AT  Colmnn  2 

nology"  for  equipment 
under  9A990.a  only. 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading 

9E991    "Technology",  for  the 
"developmenr',  "production"  or  "uee"  of 
equipment  controlled  by  9A991  or  9B991. 
Licmse  Requirements 


Reason  for  Control:  AT 

Control(s)  Country  Chart 

AT  applies  to  entire  entry     AT  Column  1 
License  Exceptions 

aV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  S  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 
contained  in  the  ECQl  heading 

EAR99    Items  subject  to  the  EAR  that  are 
not  elsewhere  specified  in  this  CCL 
Category  or  In  any  other  category  in  the 
CCL  are  designated  by  the  number  EAR99. 

Dated:  December  23, 1997. 
R.  Roger  Maiak. 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-1  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-68S-064,  A-588-604]  ^ 

Tapered  Roller  Bearings  and  Parts 
Thereof,  FInistied  and  Unfinished, 
From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  From  Japan;  Rnal  Results  of 
Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Reviews. 

summary:  On  September  9, 1997,  the 
Department  of  Commerce  (the 
Department]  published  the  preliminary 
results  of  the  1995-96  administrative 
reviews  of  the  antidumping  duty  order 
on  tapered  roller  bearings  (TRBs)  and 
parts  thereof,  finished  and  unfinished, 
from  Japan  (A-588-604),  and  the 
antidmnping  finding  on  TRBs,  four 
inches  or  less  in  outside  diameter,  and 
components  thereof,  from  Japan  (A- 
588-054)  (see  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan,  and  Tapered 
Roller  Bearing,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  from  fapan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  47452 
(September  9, 1997)  {TRB  Prelim)).  The 
review  of  the  A-588-054  finding  covers 
two  manufacturers/exporters  and  two 
resellers/exporters  of  \he  subject 
merchandise  to  the  United  States  during 
the  period  October  1, 1995,  through 
September  30, 1996.  The  review  of  the 
A-588-604  order  covers  three 
manufacturers/exporters,  two  resellers/ 
exporters,  and  the  period  October  1, 
1995,  through  September  30, 1996.  We 
gave  interested  parties  an  opportunity  to 
comment  on  oiu*  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  review. 

EFFECTIVE  DATE:  January  15, 1998. 

FOft  FURTHER  INFORMATION  CONIACT: 

Charles  Ranado,  Stephanie  Arthur,  or 
Valerie  Owenby,  Office  of  AD/CVD 
Enforcement  m.  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3518,  6312,  or 
0172,  respectively. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  in  reference 
to  the  provisions  effective  January  1, 

1995,  ^e  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
are  to  the  Department's  regulations,  19 
CFR  part  353  (1997). 

Background 

On  August  18, 1976,  the  Treasiuy 
Department  published  in  the  Fedenl 
Register  (41  FR  34974)  the  antidmnping 
finding  on  TRBs  from  Japan,  and  on 
October  6, 1987,  the  Department 
published  the  antidiunping  duty  order 
on  TRBs  from  Japan  (52  FR  37352).  On 
October  1, 1996  (61  FR  51529),  the 
Department  published  the  notice  of 
"Oipportvmity  to  Request  an 
Administrative  Review"  for  both  TRB 
cases.  The  petitioner,  the  Timken 
Company  (Timken),  and  one  respondent 
requested  administrative  reviews.  We 
initiated  the  A-588-054  and  A-588-604 
administrative  reviews  for  the  period 
October  1, 1995,  through  September  30. 

1996,  on  November  15, 1996  (61  FR 
58513).  On  September  9. 1997,  we 
published  in  the  Federal  Register  the 
preliminary  results  of  the  1995-96 
administrative  reviews  of  the 
antidumping  duty  order  and  finding  on 
TRBs  from  Japan  (see  TRB  Prelim  at 
47542).  We  held  a  hearing  for  the  1995- 
96  administrative  reviews  of  both  the 
A-588-054  and  A-588-604  TRBs  cases 
on  October  30, 1997.  The  Department 
has  now  completed  these  reviews  in 
accordance  with  section  751  of  the  Act, 
as  amended. 

Scope  of  the  Reriew 

Imports  covered  by  the  A-588-054 
finding  are  sales  or  entries  of  TRBs,  four 
inches  or  less  in  outside  diameter  when 
assembled,  including  inner  race  or  cone 
assemblies  and  outer  races  or  cups,  sold 
either  as  a  unit  or  separately.  This 
merchandise  is  classified  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.20.00  and  8482.99.30. 
Imports  covered  by  the  A-588-604 
order  include  TRBs  and  parts  thereof, 
finished  and  unfinished,  which  are 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  TRBs,  and  tapered 
roller  housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  included 
within  the  scope  of  this  order,  except  for 
those  manufactured  by  NTN 


Corporation  (NTN).  This  merchandise  is 
ourently  classifiable  under  HTS  item 
numbers  8482.99.30,  8483.20.40, 
8482.20.20,  8483.20.80. 8482.91.00, 
8484.30.80.  8483.90.20.  8483.90.30,  and 
8483.90.60.  These  HTS  item  niunbers 
and  those  for  the  A-588-054  finding  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  A-588-054  reviews  covw  TRB 
sales  by  two  TRB  manufecturers/ 
exporters  (Koyo  Seiko  Ltd.  (Koyo)  and 
NSK  Ltd.  (NSK)),  and  two  resellers/ 
exporters  (Fuji  Heavy  Industries  (Fuji) 
and  MC  hitemational  (MC)).  The 
reviews  of  the  A-588-604  case  cover 
TRB  sales  by  three  manufacturers/ 
exporters  (Koyo,  NSK  and  NTN 
Corporation  (NTN)),  and  two  resellers/ 
exporters  (Fuji  and  MC).  Because  Fuji 
and  MC  had  no  shipments  in  the  A- 
586-604  review,  for  the  reasons 
explained  in  our  notice  of  preliminary 
results,  we  have  not  assigned  a  rate  to 
these  firms  for  these  final  results  (see 
TRB  Prelim  at  47453).  The  period  of 
review  (FOR)  for  both  cases  is  October 
1, 1995.  through  September  30, 1996. 

Duty  Absmption 

On  December  11, 1996,  Timken 
requested  that  the  Department 
determine,  with  respect  to  all 
respondents,  whether  antidiunping 
duties  had  been  absorbed  during  the 
FOR.  Section  751(a)(4)  of  the  Act 

.  provides  for  the  Ctepartment,  if 
requested,  to  determine  diuing  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidiunping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer.  The  Department's 
interim  regulations  do  not  address  this 
provision  of  the  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act  (i.e., 
orders  in  effect  as  of  January  1, 1995), 
section  351.213(j)(2)  of  the  E)epartment's 
new  antidiunping  regulaticms  provide 
that  the  Department  will  make  a  duty- 
absorption  determination,  if  requested, 
for  any  administrative  review  initiated 
in  1996  or  1998.  See  62  FR  27394  (May 

>  19, 1997).  Because  the  finding  and  order 
on  TRBs  have  been  in  effect  since  1976 
and  1987,  respectively,  they  are 
transition  orders  in  accordance  with 
section  751(c)(6)(C)  of  the  Act.  The 
preamble  to  the  new  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year  (62  FR 
27317.  May  19, 1997).  This  approach 
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ensures  that  intdiested  parties  will  have 
the  opportunity  u>  request  a  duty- 
absonption  detemiination  prior  to  the 
time  for  sunset  review  of  me  order 
under  section  7Sl(c)  of  the  Act  on 
entries  for  which  the  second  and  fourth 
years  following  4h  order  have  ahrady 
passed.  Since  thwe  reviews  were 
initiated  in  1996,  and  a  request  was 
made  for  a  determination,  we  are 
making  duty-ab^rption  determinations 
as  part  of  these  Mministrative  reviews. 

As  indicated  above,  the  statute 
provides  for  a  determination  on  duty 
absorption  if  the,  tub|ect  merdiandise  is 
sold  in  the  UnitcM  States  through  an 
affiliated  importb^.  In  these  cases.  NTN, 
Koyo.  NSK,  and  Ihiji  sold  through 
importers  that  alii  affiliatedivithin  the 
meaning  of  secti^  751(a)(4)  of  die  Act 
We  have  determhled  that  duty 
absorption  has  occurred  with  respect  to 
the  following  firios  and  with  respect  to 
the  following  percentages  of  sales  made 
through  their  U.S.  affiliates: 


M«iufacluraf/« 


For  Ihe  A-68»-06«  baar 

KoyoSeIco  . 

Rjp „ 

NSK _.. 

FdrtheA-SBi^i 

KoyoSefco . 

Fuji* 

NTN  . ...„ 


Cl^ 


wMh  dump- 
ing maigins 


12.99 

4.54 

13J0 

96.10 

51.78 
66.36 


^No  shipments  or  sales  subfect  to  this  ra- 


in the  case  of  k<lyo,  the  firm  did  not 
respond  to  our  request  for  fiirthn^ 
manufacturing  inifimnation  and  we 
determined  the  dumping  nnfiyiiia  for 
these  further-manufactured  sales  on  the 
basis  of  adverse  facts  available.  Ijirlring 
other  information,  we  find  duty 
absorption  on  all  i^udi  sales  of  further- 
processed  TRBs  {fiee  Antifriction 
Bearings  (Othar  Than  Tapered  Roller 
Bearings)  and  Paf^  Thereof  from 
France,  et.  al.;  Prtiiminary  Results  of 
Antidumping  Administrative  Review,  62 
FR  31568  (June  l^i  1997)  (where  we 
found  duty  absorption  with  respect  to 
all  sales  for  whicftirespondent  provided 
no  data  in  respond  to  the  Department's 
questionnaire)).   | 

With  respect  to  ^ther  respondents 
with  affiUated  importers  (NSK,  NTN, 
and  Fuji),  for  whidi  we  did  not  apply 
adverse  facts  avalUble,  we  must 
presume  that  the  duties  will  be  absorbed 
for  those  sales  which  were  dumped. 
Where  Koyo's  mattins  were  not 
determined  on  th^Ibasis  of  adverse  facts 
available  {i.e.,  fornon-fiirther- 


manufactured  sales),  we  must  presume 
that  duties  will  be  absorbed  for  those 
sales  which  were  dumped.  Our  duty- 
absorption  presumptions  can  be 
rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duW.  After  publication  of  our 
preuminary  results,  we  gave  interested 
parties  the  opportunity  to  submit 
evidence  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimatriy  assessed  duties.  However, 
we  received  no  such  evidence.  Under 
these  drcumstanoes,  we  find  that 
antidumi^ng  duties  have  been  absorbed 
by  Koyo,  NTN,  NSK,  and  Fuji  on  the 
peromti^ges  of  U.S.  sales  indicated. 
Specffic  aiguments  relating  to  duty 
absorption  are  discussed  in  the 
"Miscellaneous"  section  below. 

Analyiis  of  CommeBts  Received 

We  received  case  briefa  firom  Koyo, 
NSK,  NTN.  and  Hmken  on  October  16, 
1997.  We  received  rebuttal  briefa  firom 
the  same  four  parties,  as  well  as  from 
Fuji,  on  October  23, 1997.  The 
conmients  which  %irere  contained  in  all 
of  the  case  and  rebuttal  briefa  we 
received  are  addressed  below  in  the 
following  order 

1.  Facts  Available/Furthw 

Manufacturing 

2.  Adjustments  toNonnal  Value 

3.  Adjustments  to  United  States  Price 

4.  Cost  of  Production  and  Constructed 

Value 

5.  Miscellaneous  Comments  Related  to 

Duty  Abeorptian,  Level  of  Ttade, 
the  Aim's-Length  Test,  md  Sample 
Sales 

6.  Clerical  Errors 

1.  Facts  Available/Further 
Manufacturing 

Comment  1 :  Kovo  argues  that  the 
Department's  applicatitm  of  adverse 
bOs  available  with  respect  to  its  sales 
of  A-586-604  further-manufBCtured 
TRBs  was  inappropriate  and  contrary  to 
law  for  the  foUowing  reasons.  First, 
Koyo  states,  the  Department  apparently 
decided  to  require  nirther- 
manufsctiuing  data  because  there  was 
an  insufficient  quantity  of  sales  of 
imported  finished  A-588-604  TRBs  to 
serve  as  a  surrogate  in  accordance  with 
section  773(e)  (1)  and  (e)(2)  of  the  Act, 
the  special  ruie  provision  for  furdier- 
processed  merchandise.  Koyo  asserts 
that  the  Department  presimiably 
reached  its  conclusion  by  comparing  the 
Altered  and  sales  values  of  imported 
finished  over  4"  TRBs  to  the  entered 
and  sales  values  of  over  4"  TRB 
components  which  were  further 
manufactured.  However,  Koyo 
contends,  the  Department's  comparison 


of  ova-  4"  finished  TRBs  to  over  4" 
further-manufactured  TRBs  was  flawed 
because  the  division  of  products  subject 
to  the  TRB  ordere  does  not  reflect 
commercial  reality,  but  rather  arose 
from  the  manner  in  which  Timken 
defined  merchandise  covered  by  the 
petitions  in  the  A-5e6-054  and  A-58A- 
604  TRB  cases.  Koyo  further  argues,  in 
suppcnt  of  its  assertions  that  the 
divisi(»  between  the  orders  is 
asymmetrical,  that  the  over  4"  A-588- 
604  order  covers  components  of  TRBs 
which  are  typically  fiuther  processed 
into  under  4"  bearings. 

Second.  Koyo  contends  that  the 
statute  does  not  grant  the  Department 
discretion  to  decide  whether  or  not  to 
invoke  section  772(eHl)  and  (e)(2)  of  the 
Act.  Rather.  Koyo  argues,  the 
Department  is  required  to  apply  the 
special  rule  provided  the  respondent 
has  demonstrated  that  the  value  added 
in  the  United  States  is  likely  to 
substantially  exceed  the  value  of  the 
imported  merchandise.  Koyo  contends 
that,  given  that  the  Department 
det^iined  in  its  preliminary  results 
that  Koyo  satisfied  the  "subttontially 
exceeds"  requirement,  the  Department 
was  compelled  by  the  statute  to  apply 
the  special  rule  provision  and  determine 
the  constructed  export  price  (CEP)  for 
A-588-604  further-manufactured  TRB 
sales  using  the  price  of  either  identical 
or  other  subject  mwchandiae  or.  if  it 
determined  that  there  was  not  a 
sufficient  quantity  of  sales  using  these 
two  proxies,  any  other  "reasonable" 
basis.  Koyo  argues  that  the  Department 
cannot,  as  it  did  in  its  preliminary 
results,  simply  r^ect  the  special  rule  in 
its  entirety  simply  because  it  determines 
there  is  an  insufficient  quantity  of  sales 
of  identical  or  other  subject 
merchandise.  RathM*.  contends  Koyo. 
the  Depaitmmt  must  calculate  CEP 
using  "any  other  reasonable  basis."  as 
directed  by  the  statute. 

Koyo  proposes  that,  in  light  of  the 
similarities  of  merchandise  subject  to 
the  A-588-4)54  and  A-588-604  orders, 
instead  of  evaluating  whether  the 
margins  of  finished  over  4"  A-588-604 
bearings  were  an  appropriate  proxy  for 
further-manufactured  merchandise,  the 
Department  should  have  relied  on  the 
margins  of  finished  under  4"  A-588- 
054  TRBs  as  a  surrogate  for  those  over 
4"  components  whidi  were  furthw 
processed  into  under  4"  TRBs.  and  the 
margins  of  imported  fini^ed  ova-  4"  A- 
588-404  TRBs  as  a  surrogate  for  those 
over  4"  components  whidi  were  further 
manufactured  into  over  4"  TRBs.  In  fact. 
Koyo  argues,  not  only  is  such  an  ^ 

approadb  another  reasonable  basis,  but 
it  adheres  to  the  statutory  preference  for 
relying  on  the  price  of  "other"  or 
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"identical"  subject  merchandise.  Koyo 
maintains  that  while  the  Department 
may  be  hesitant  to  use  a  margin  from  a 
di^rent  order  or  finding  (A-588-0S4) 
and  apply  it  to  further-manufiactiued 
products  subject  to  a  different  order  (A- 
58S-604),  its  concerns  are  not  legally 
relevant  for  the  special  rule  provision. 
Koyo  contends  that  the  statute  contains 
no  langxiage  suggesting  that  "crossing 
cmlers"  would  constitute  an 
unreasonable  basis  for  comparison,  and 
that  the  Department's  refusal  to  look 
beyond  the  confines  of  the  over  4"  order 
is  not  consistent  wnth  the  statue.  Koyo 
also  adds  that  the  Department's  fiulure 
to  acknowledge  the  existence  of  the 
under  4"  finding  cedes  too  much  control 
to  petitioners  who  might  be  encouraged 
to  write  petitions  that  create  anomalous 
outcomes,  as  is  the  case.  Koyo  asserts, 
with  respect  to  the  division  between  the 
two  TRB  orders. 

Furthomore.  Koyo  argues,  using  the 
calculated  margins  for  under  4"  finished 
TRBs  as  a  proxy  for  that  merchandise 
subject  to  the  A-588-604  order  which 
was  further  manufactured  is  appropriate 
because  of  the  physical  similarities  of 
the  merchandise.  It  does  not  matter, 
argues  Koyo,  that  each  of  these 
categories  of  merdumdise  is  not  subject 
to  the  same  order  because,  as  indicated 
above,  the  asymmetric  division  of  the 
orders  arose  from  historical 
happenstance.  Koyo  also  asserts  that,  if 
the  Departmmt  were  to  adopt  such  an 
approach,  there  would  be  a  sufficient 
qiiantity  of  U.S.  sales  of  imported 
finished  A-588-054  TRBs  to  serve  as  a 
proxy  ha  further-manu&ctured  A-588- 
604  TRBs. 

Koyo  also  suggests  that,  as  an 
alternative,  the  Department  can  compare 
the  value  of  finished  bearings  subject  to 
both  the  A-588-054  finding  and  A- 
588-604  order  to  the  value  of  furthei^ 
manufactiued  bearings  subject  to  the  A- 
588-604  order.  This  method  would 
guarantee,  Koyo  argues,  a  sufficient 
quantity  of  sales  to  serve  as  a  (Hvxy  and 
would  be  reasonable  and  appropriate. 
Having  then  determined  a  sufficient 
quantity  test,  Koyo  suggests,  the 
Department  should  weight-average  the 
margins  calculated  for  A-588-054  and 
A-588-604  finished  bearings  and  apply 
the  result  to  the  A-588-604  further- 
processed  components. 

Lik^  Koyo.  NSK  argues  that  the 
Department  must,  in  accwdance  with 
section  772(e)  of  the  Act.  apply  the 
special  rule  for  further-processed 
merchandise  once  it  has  determined 
that  the  value  added  in  the  United 
States  is  likely  to  substantially  exceed 
the  value  of  the  imported  product.  NSK 
maintains  that  this  is  the  only  statutory 
requirement  for  the  application  of  the 


special  rule  provision,  and  once  this 
requirement  has  been  met.  the 
Department  is  mandated  by  the  statue  to 
apply  the  special  rule  for  further- 
manufactured  merchandise.  NSK 
contends  that  the  determination  of 
whether  such  sales  are  appropriate  or 
whether  there  is  a  sufficient  quantity  to 
provide  a  reasonable  basis  for 
comparison  relates  only  to  the  two 
proxies  for  calculating  CEP  set  forth  in 
section  772(e)(1)  and  (eM2)  of  the 
statute.  NSK  fiuuther  argues  that  if  the 
Department  determines  that  neither  of 
these  two  proxies  can  be  used,  it  may 
calculate  CEP  on  "any  other  reason^le 
basis."  However,  NSK  argues,  once  it 
finds  that  certain  merchandise  qualifies 
for  the  special  rule  under  the  condition 
set  forth  above,  the  Department  cannot 
calculate  CEP  using  the  section 
772(d)(2)  standard  methodology. 
Specifically.  NSK  maintains  that 
reverting  to  this  methodology  is 
cmitrary  to  the  language  of  the  statute 
and  that  diis  method  does  not  constitute 
another  "reasonable  basis"  by  which  to 
calculate  CEP  because  section  772(d)(2) 
of  the  Act  provides  that  CEP  be  reduced 
by  "the  cost  of  any  furtho*  manufacture 
or  assembly  •  *  *  except  in 
circumstances  described  in  subsection 
(e)  of  this  section."  Therefore.  NSK 
asserts,  the  Department  cannot  reduce 
CEP  by  the  cost  of  any  further 
manufactiuing  within  the  realm  of 
section  7^2(e).  NSK  argues  that  the 
Statement  of  Administrative  Action 
(SAA)  at  826  supports  its  assertions  that 
the  Department  cannot  apply  the  .. 
standard  772(d)(2)  methodology  once 
the  condition  for  the  special  rule  has 
been  satisfied  because  it  purposefully 
omits  the  standard  methodology  as  an 
alternative  to  the  two  surrogates 
identified  in  section  772(e)(1)  and  (e)(2). 
In  addition,  NSK  claims,  the  SAA  makes 
every  attempt  to  keep  section  772(e) 
simple  and  a  resort  to  the  standard 
methodology  is  contrary  to  the  intent  of 
the  special  rule  to  reduce  the  burden  of 
a  further-manufacturing  analysis  for  the 
Department  Finally.  NSK  argues  that 
the  Department's  interpretation  of 
section  772(e)  is  contrary  to  the 
objective  of  establishing  a  "bright-line 
standard"  which  allows  the  Department 
to  inform  respondents  early  diuing  a 
review  proceeding  whether  or  not  they 
must  supply  detailed  further- 
manufacturing  information.  Because  the 
Department  reversed  its  decision 
regarding  Koyo's  further  manufactiuing 
months  aJter  it  initially  concluded  this 
data  would  not  be  required,  the 
Department,  NSK  argues,  has  defeated 
its  stated  objective  of  informing 


respondents  if  it  will  require  further- 
processing  data  early  in  the  review. 

Timken  responds  that  the 
Department's  application  of  adverse 
facts  available  with  respect  to  Koyo's 
further-manufactured  merchandise  was 
supported  by  the  record  and  in 
accordance  with  the  law.  Timken  argues 
that  the  statute  grants  the  Department 
broad  discretion  in  the  implementation 
of  the  special  rule,  and  asserts  that  the 
Department's  actions  were  consistent 
with  the  statute  when  it  determined  that 
Koyo's  A-588-604  non-furtber- 
manu&ctured  TRBs  were  an 
inappropriate  proxy  for  Koyo's  A-588- 
604  further-manufactured  merchandise. 
Timken  argues  that  the  Departmont's 
use  of  the  standard  section  772(d)(2) 
methodology  to  calculate  CEP  for  Koyo's 
further-manufactured  sales  OMistituted 
another  "reasonable  basis."  and  that  the 
information  on  the  record  did  not 
provide  any  other  "reascmable  basis''  for 
determining  margins  for  further- 
manufactured  sales. 

Department's  Positi(Ht:  We  disagree 
with  respondents.  The  statute  at  section 
772(e)  provides  that: 

Where  the  subject  merchandise  is  imported 
by  a  person  affiliated  vritfa  the  exporter  or 
producer,  and  the  vahie  added  in  die  United 
States  by  the  affiliated  person  is  likely  to 
exceed  substantially  the  value  of  the  subject 
merchandise,  the  admuiistering  authority 
shall  determine  the  coDstructed  export  price 
for  such  merchandise' by  using  one  of  the 
following  wices  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable  basis 
Kv  comparison  and  the  administering 
authority  detennines  diat  the  use  of  such 
sales  is  appnqiriate: 

(1)  The  price  of  identical  subject 
merchandise  sold  by  the  eaqwrter  or  producer 
to  an  unaffiliated  person; 

(2)  The  price  of  other  subject  merchandise 
sold  \n  the  exp<»ter  at  producer  to  an 
unaffiliated  person. 

If  there  is  not  a  sufficient  quantity  of  sales 
to  provide  a  reasonable  basis  foF«omparison 
under  paragraph  (1)  or  (2),  or  the 
administering  authority  determines  that 
neither  of  the  prices  dmcribed  in  such 
paragraphs  is  appropriate,  then  the 
constructed  export  price  may  be  detennined 
on  any  other  reasonable  basis. 

Koyo  asserts  that  the  Department, 
having  determined  that  the  value  added 
in  the  United  States  is  likely  to 
substantially  exceed  the  value  of  the 
imported  merchandise,  is  required  to 
apply  the  special  rule  provision  of  the 
statute,  and  argues  that  the  use  of  the 
word  "shall"  in  the  provision  clearly 
demonstrates  that  the  Department  does 
not  have  discretion  as  to  when  to  invoke 
the  special  rule. 

Koyo  and  NSK  incorrectly  assume 
that  we  rejected  the  provision  entirely. 
In  addition.  Koyo  incorrectly  argues  that 
we  imposed  an  additional  qualification 
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for  the  applicatioa  of  the  special  rule; 
namely,  that  we  Inquired  Koyo  not  only 
to  demonstrate  tMt  the  value  added  to 
its  fiuther-manunctured  subject 
merchandise  sub^antially  exceeded  the 
value  of  the  subjfct  merchandise  as 
entered  but  also  \^  demonstrate  that 
there  was  a  sufficient  quantity  of  its 
non-further-manvfactiired  sales  to  serve 
as  a  proxy  for  the  talculation  of  CEP  for 
its  further-manufti|ctured  merchandise. 
To  the  contrary,  oUr  decision  to  request 
further-processing  data  from  Koyo  was 
made  within  the  csnfines  of  and 
according  to  the  language  of  the  special 
rule.  The  SAA  prrivides  that  the  special 
rule  provision  wilj  come  into  play  when 
it  is  estimated  that  the  value  added  in 
the  United  States  is  substantially  more 
than  half  of  the  price  charged  to  the  first 
imaffiliated  purchaser  of  the  finished 
merchandise  (seel  SAA  at  825-826). 

After  a  determination  that  the  value 
added  is  likely  to  substantially  exceed 
the  value  of  the  imported  components, 
the  statute  specifiias  that  the  use  of  the 
options  identified  ^n  section  772  (e)(1) 
and  (e)(2)  is  contihgent  upon  the 
existence  of  a  sufficient  quantity  of  sales 
to  provide  a  reasonable  basis  for 
comparison  and  that  the  use  of  such 
sales  is  appropriate.  In  other  words, 
even  if  the  quantity  of  the  proxy  sales 
is  sufficient,  we  vnll  reject  their  use 
imless  we  determme  that  using  them  is 
appropriate.         j 

whether  the  use  of 
foxy  methods  is 
apartment  looks  to  the 
.     -.     .     10  of  the  special  rule, 
which  is  to  avoid  imposing  an 
unnecessary  biutlen  on  the  Department, 
while  still  ensuriiig  reasonably  accurate 
resuhs  [see  SAA  tf  825-826).  As  part  of 
this  determination,  we  consider  such 
factors  as  whether  their  use  may  lead  to 
inaccurate  results,  y/e  believe  that  the 
greater  the  proport^n  of  hirther- 
manufactured  to  ni<)n-further- 
manufactured  meiidhandise,  the  greater 
the  possibility  of  i^ccurate  resuhs.  If 
bout  accuracy,  we 
her  an  alternative 
J  the  standard 
methodology,  wouljd  be  unduly 
burdensome.  The  p^rden  of  applying 
the  standard  methbdology  to  calculate 
the  CEP  for  further-manufactured 
merchandise  may  vpry  from  case  to  case 
depending  on  factors  such  as  the  nature 
of  the  further-manufacturing  process 
and  the  finished  products.  The  accuracy 
gained  by  applying  the  standard 
methodology  may  also  vary  significantly 
from  case  to  case,  depending  upon  such 
factors  as  the  amoiut  of  value  added  in 
the  United  States  aold  the  proportion  of 
U.S.  sales  which  undergo  furUier 
processing.  Where  l^e  burden  of 
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underlying  purpc 
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performing  a  further-manufiacturing 
analysis  is  high,  we  may  determine  that 
the  potential  gains  in  accuracy  do  not 
outweigh  the  burden  of  applying  the 
standard  section  772(d)(2)  methodology 
and  that  the  use  of  one  of  the  statutory 
alternatives  set  forth  in  772  (e)(1)  and 
(e)(2)  is  appropriate.  However,  if  the 
burden  is  relatively  low  and  the 
proportion  of  further-manufactured 
sales  is  sufficiently  high  to  raise 
concerns  about  accuracy,  we  may 
consider  use  of  the  statutory  alternatives 
inappropriate. 

In  the  instant  case,  the  record  does 
not  lead  us  to  conclude  that  the  use  of 
either  of  the  two  alternative  methods 
described  in  section  772  (e)(1)  and  (e)(2) 
with  respect  to  Koyo's  further- 
manufactured  merchandise  is 
appropriate.  The  record  indicates  that 
Koyo's  U.S.  sales  of  further- 
manufactured  subject  merchandise 
represented  a  large  portion  of  its  total 
U.S.  sales  of  subject  merchandise  during 
the  POR.  Therefore,  the  use  of  either  of 
the  proxy  methods  in  this  case — where 
the  proportion  of  further-manufactured 
sales  is  relatively  high — ^would  have  a 
relatively  high  potential  for  inacciu-acy. 
In  addition,  as  noted  in  our  preliminary 
results,  the  finished  merchandise  sold 
by  Koyo  to  the  first  unrelated  U.S. 
customer  was  still  in  the  same  class  or 
kind  as  merchandise  within  the  scope  of 
the  TRB  order  and  finding  (i.e., 
imported  TRB  components  were 
processed  into  TRBs).  As  a  result,  the 
calculation  of  the  precise  amount  of  cost 
of  further  manufacturing  would  not  be 
nearly  as  burdensome  as  it  would  be  for 
Fuji,  another  respondent  who  imported 
TRfls  for  incorporation  in  automobiles. 
Furthermore,  in  prior  reviews  we  have 
calculated  mai^ins  for  Koyo's  further- 
processed  sales  and  have  extensive 
experience  with  and  knowledge  of 
Koyo's  further-manufactured  sales  and 
the  calculation  of  the  cost  of  further 
manufacturing  in  the  United  States  with 
respect  to  these  sales.  Therefore,  in  this 
case  we  have  determined  that  for  Koyo 
the  relatively  small  reduction  of  burden 
on  the  Department  that  would  result 
from  resorting  to  either  of  the  two 
statutory  proxy  methods  under  the 
special  rule  is  outweighed  by  the 
potential  distortion  and  losses  in 
accuracy  as  a  consequence  of  their  use. 
Accordingly,  we  have  rejected  the  use  of 
either  of  the  two  proxies  as 
inappropriate  and  have  sought  to 
calculate  the  CEP  for  Koyo's  ftirther 
manufactured  sales  using  another 
reasonable  basis. 

This  determination,  however,  does 
not  indicate  that,  because  we  found  the 
alternative  methods  in  section  772  (e)(1) 
and  (e)(2)  to  be  inappropriate,  we  have 


abandoned  the  special  rule,  as  Koyo  and 
NSK  suggest.  For  all  respondents  with 
further-manufactiued  merchandise,  we 
first  evaluated  whether  the  value  added 
in  the  United  States  was  likely  to 
substantially  exceed  the  value  of  the 
imported  components.  We  determined 
that  Fuji.  NTN,  and  Koyo  met  the 
"substantially  exceeds"  qualification  for 
implementation  of  the  special  rule. 
However,  while  we  have  determined 
that  the  use  of  either  of  the  two  proxy 
methods  is  appropriate  for  Fuji  and 
NTN,  we  have  found  that  for  Koyo, 
resorting  to  either  of  the  alternatives  set 
forth  in  the  special  rule  provision  is  not 
appropriate. 

ti  we  determine  that  the  use  of  one  of 
the  two  proxies  set  forth  in  section  772 
(e)(1)  and  (e)(2)  is  inappropriate,  as 
expUdtly  directed  by  the  statute,  we 
may  use  any  other  reasonable  basis  to 
calculate  CEP  for  further-manufactured 
sales.  Here  the  statute  again  grants  us 
considerable  latitude  in  determining 
precisely  what  constitutes  "any  other 
reasonable  basis."  The  SAA  at  825 
indicates  that  one  possible  method  is 
basing  the  CEP  of  the  further-processed 
merchandise  on  the  transfer  price  from 
the  exporter  or  producer  to  the  affiliated 
importer.  In  general,  however,  if  the  two 
statutory  alternatives  cannot  be  used, 
we  should  identify  and  use  a  method 
which  not  only  satisfies  the  overall 
purpose  of  the  provision — the  reduction 
of  the  burden  on  the  Department — but 
also  furthers  the  goal  of  accuracy.  A 
reasonable  alternative,  then,  may  be  our 
standard  further-processing  analysis  if 
its  use  is  not  luiduly  burdensome  and  if 
it  sufficiently  reduces  the  potential  for 
inaccuracy  or  distortion. 

As  explained  in  detail  above,  the 
record  in  this  case  indicates  that  the  use 
of  the  standard  methodology  for 
calculating  CEP  for  Koyo's  further- 
manufactured  sales  is  a  reasonable 
method.  Therefore,  we  disagree  with 
NSK  that  the  standard  methodology 
cannot  serve  as  another  reasonable 
basis.  Not  only  would  its  exclusion  as 
another  reasonable  basis  effectively 
eliminate  the  Department's  ability  to  use 
an  acciu^te  and  valid  alternative  in 
situations  such  as  this,  but  the  plain 
language  of  the  provision  clearly  does 
not  preclude  the  standard  methodology 
as  a  viable  alternative.  In  addition,  we 
disagree  with  NSK  that,  because  the 
SAA  does  not  specifically  reference  the 
standard  methodology  as  another 
reasonable  basis,  we  are  unable  to  use 
it  as  such.  In  fact,  the  SAA  does  not 
specifically  exclude  the  standard 
methodology  as  an  option.  In  addition, 
both  the  statute  and  the  SAA  clearly 
grant  the  Department  discretion  with 
respect  to  the  determination  of  what 
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constitutes  another  reasonable  basis. 
While  NSK  and  Koyo  correctly  point  out 
that  the  intent  underlying  Congress' 
ffiiactment  of  the  special  rule  was  the 
reduction  of  the  burden  on  the 
Department,  both  respondents  overlook 
the  £act  that  the  Department, 
nevertheless,  has  an  overriding  mandate 
to  calculate  accurate  diunping  margins 
(see  Bowe-Passat  V.  United  States,  17 
err  335,  340  (1993)  [Bowe-Passat]). 
While  the  specdal  rule  provides  us  with 
a  method  to  eliminate  the  burden  of 
calculating  the  cost  of  further 
processing,  its  intent  was  not  to  elevate 
the  goal  of  burden  reduction  over  the 
goal  of  accuracy.  Finally,  we  note  that 
while  NSK  argues  against  the  use  of  the 
standard  methodology  as  another 
reasonable  basis,  it  provides  no 
alternative  for  calculating  CEP  for 
Koyo's  further-manufactured 
merchandise,  nor  does  it  point  to  any 
record  evidence  establishing  that  the 
standard  methodology  would  be,  in  this 
instant  case,  inappropriate  for 
calculating  CEP  for  Koyo's  further- 
manufactiued  merchandise. 

As  discussed  in  the  summary  above, 
Koyo  does  propose,  however,  an 
alternative  for  calculating  the  CEP  of  its 
further-manufactured  A-588-604  TRB 
merchandise,  which  it  believes 
constitutes  "another  reasonable  basis." 
Kojr9>proposes  that  the  Department, 
instead  of  evaluating  whether  the 
margins  for  finished  over  4"  A-588-604 
bearings  were  an  appropriate  surrogate 
for  A-588-604  further-raanufactiued 
merchandise,  could  have  used  the 
margins  it  calculated  for  under  4"  A- 
588-054  bearings  as  a  proxy  for  that  A- 
588-604  merchandise  whidi  was 
further  processed  into  imder  4" 
bearings,  and  the  margins  calculated  for 
over  4"  bearings  as  a  proxy  for  that  A- 
588-604  merchandise  which  was 
further  processed  into  over  4"  bearings. 

While  Koyo's  proposal  would  be  less 
burdensome  than  the  use  of  the 
standard  methodology,  we  beUeve  that 
the  standard  methodology  is  not  unduly 
burdensome  and  presents  a  higher 
probability  of  acautite  results  than 
using  margins  calculated  for  non- 
further-manufactured  sales.  Among 
other  things,  Koyo's  proposal  relies  on 
information  concerning  a  different  class 
or  kind  of  merchandise  and  therefore  in 
this  case  does  not  sufficiently  allay 
concerns  about  potential  inacciiracy. 
The  record  indicates  that  the  use  of 
these  proxy  methods  would  have  a 
relatively  high  i>otential  for  distortion; 
we  beUeve  that  the  gains  in  accuracy  we 
would  achieve  using  the  standard 
methodology  would  outweigh  the 
additional  biutlen  resulting  from  the  use 
of  the  standard  calculation.  The  record 


supports  our  continued  use  of  the 
standard  methodology  as  a  reasonable 
basis  for  calculating  the  CEP  for  Koyo's 
further-manufactured  merchandise. 

Based  on  its  incOTrect  presimiption 
that  we  found  its  sales  of  identical  or 
other  A-588-604  subject  merchandise 
to  be  in  an  insufficient  quantity  to  be 
used  as  a  proxy  for  its  further- 
manufactured  A-588-604  merchandise, 
Koyo  argues  that  the  Department  should 
have  compared  the  value  of  all  imfKuted 
unfinished  components  to  the  value  of 
all  finished  bearings  (whether  subject  to 
the  A-588-604  order  or  A-588-054 
finding)  in  order  to  make  our  sufficiency 
determination.  Since  we  rejected  the  use 
of  Koyo's  identical  or  other  A-588-604 
subject  merchandise  based  on  our 
determination  that  these  alternatives 
were  inappropriate.  Koyo's  argiunent  is 
irrelevant.  However,  we  nonetheless 
note  that  section  772  (e)(1)  and  (e)(2)  of 
the  Act  refers  to  identical  or  other 
subject  merchandise.  As  a  result,  when 
determining  if  such  sales  occurred  in  a 
sufficient  quantity,  the  statute  clearly 
limits  our  determination  to  the  scope  of 
the  order  and  does  not  permit  the 
inclusion  of  non-subject  sales  as  Koyo 
suggests. 

hi  light  of  all  of  the  above,  we  have 
determined  that  the  facts  in  this  case 
support  the  selection  of  the  standard 
methodology  as  a  reasonable  basis. 
Furthermore,  because  Koyo  failed  to 
comply  with  the  Department's  request 
for  further-processing  data,  for  these 
final  results  we  have  applied  as  adverse 
facts  available  to  Koyo's  further- 
manufactured  merchandise  the  highest 
rate  ever  calculated  for  Koyo  in  any 
segment  of  the  A-588-604  proceeding 
(36.21  percent). 

Comment  2:  Timken  argues  that 
Department  should  adhere  to  its  normal 
practice  and  apply  an  adverse  facts 
available  rate  of  36.21  percent  to  the 
total  sales  value  of  Koyo's  further- 
manufactured  sales  rather  than  to  the 
total  entered  value  of  these  sales.  Qting 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit's  (CAFC)  decision  in 
Olympic  Adhesives  v.  United  States, 
899  F.  2d  1565. 1572  (Fed.  Cir.  1990). 
Timken  contends  that  the  Department  is 
required  to  draw  an  inference  that  is 
"reasonably  adverse"  to  the  respondent. 
However,  'Timken  asserts,  Koyo's 
selective  submission  of  information  has 
seemingly  worked  to  its  advantage  in 
that  Koyo  has  apparently  received  a 
lower  margin  despite  the  application  of 
facts  available.  Timken  maintains  that 
this  is  supported  by  the  fact  that  while 
the  preliminary  margin  for  Koyo  in  the 
A-588-604  case  for  this  review  is  23.26 
percent,  in  previous  reviews  in  which 
the  Department  calculated  margins  for 


both  Koyo's  A-588-604  further- 
maniifactured  and  non-further 
manufactured  sales,  preliminary 
margins  for  Koyo  were  46.03  percent 
(1992-1993)  and  41.21  percent  (1993- 
1994). 

Koyo  responds  that  while  the 
Department  should  not  have  applied 
facts  available  at  all,  nonetheless  it 
should  reject  Timken's  argument.  Koyo 
argues  that  it  would  be  dimciilt  to 
imagine  how  applying  the  bluest  rate 
ever  calculated  for  Koyo  is  not 
'  'reasonably  adverse. "  Furthermore, 
Koyo  asserts  that  just  because  Timken  is 
able  to  devise  a  more  adverse  approach 
in  applying  facts  available  does  not 
mean  that  the  Department's  application 
of  facts  available  is  not  "reasonably 
adverse."  Koyo  also  contends  that  the 
Department's  choice  of  the  highest  rate 
ever  for  Koyo  as  the  adverse  facts 
available  rate  was  reasonable 
considering  the  fact  that  Koyo 
cooperated  with  the  Department  in 
every  aspect  of  the  review  with  the  only 
exception  being  its  decision  not  to  file 
a  response  to  Section  E  of  the 
Department's  questionnaire. 

Departments  Position:  We  disagree 
with  Timken.  In  accordance  with 
section  776  (a)  and  (b)  of  the  statute  and 
our  consistent  practice,  because  Koyo 
foiled  to  cooperate  to  the  best  of  its 
ability  in  responding  to  our  requests  for 
information  by  declining  to  provide  data 
on  its  further-processed  sales,  we 
applied  adverse  facts  available  in  the 
absence  of  the  fiuther-manufiBcturing 
sales  information.  In  selecting  from 
among  the  facts  available,  we  chose  as 
the  adverse  facts  available  rate  to  apply 
to  Koyo's  further-manufactured  sales  the 
highest  rate  we  ever  calculated  for  Koyo 
in  any  previous  review  of  the  A-588- 
604  case.  We  then  applied  that  rate  to 
the  total  entered  value  of  Koyo's  further- 
manufactured  sales.  In  choosing  among 
the  facts  available,  we  are  not  required 
by  the  statute  to  select  a  method  that  is 
"the  most"  or  "more"  reasonably 
adverse.  In  choosing  the  highest  margin 
ever  calculated  for  Koyo  in  the  A-588- 
604  case,  we  have  adhered  to  the 
statutory  language  and  selected 
information  that  is  adverse  to  the 
interest  of  Koyo.  Timken  has  failed  to 
offer  argiunents  or  provide  record 
evidence  demonstrating  that  the  rate 
selected  is  not  reasonably  adverse. 
Therefore,  for  these  final  results,  we 
have  not  changed  our  application  of 
facts  available  with  respect  to  Koyo's 
sales  of  further-manufactured  TRB 
components. 

Comment  3:  For  the  preliminary 
results  of  these  reviews,  we  applied 
facts  available  with  respect  to  certain  of 
MC's  sales  because  it  did  not  provide 


UMl 


Federal  Reguter  /  Vol.  63.  No.  10  /  Thursday.  January  15,  1998  /    Notices 


complete  modeKinatching  data.  The 
absence  of  this  information  prevented 
us  from  fiading  a  swtable  home  market 
match  for  these  U.S.  sales.  Because  the 
Department  did  not  issue  a 
supplemental  questionnaire  to  MC  prior 
to  the  preUminajjr  results,  we  provided 
the  company  wit^  an  opportunity  to 
correct  its  deficiahdes  for  the  final 
results.  Timken  argues  that  if  MC  is 
.    imable  to  provide  the  information 
necessary  for  maitching  certain  of  its 
U.S.  sales  to  saleia  of  the  foreign  like 
product,  the  DepMrtment  should  apply 
as  adverse  facts  Available  to  these 
unmatched  U.S.  isjales  the  highest 
margin  for  any  re^pondektt  in  any 
review  of  the  A-h6a-054  finding. 

Department's  Position:  As  stated  in 
our  preliminary  results,  MC's 
questionnaire  re^iqnse  contained  only 
limited  model-mnch  information  which 
prevented  us  fioi}  finding 
contemporaneous  sales  of  the  foreign 
like  product  for  comparison  to  a  small 
number  of  U.S.  sajes  of  subject 
merchandise  {see  ptB  Prelim  at  47455). 
As  a  result,  in  ac<x>rdance  with  section 
776(a)  of  the  Act  ■  We  resorted  to  facts 
available.  BecausA  MC  was  not 
previously  affordjeid  the  opportunity  to 
remedy  or  explamj  its  deficiencies,  on 
September  16. 19187.  we  issued  a 
supplemental  qu^onnaire  to  MC 
requesting  this  inlftmnation.  On 
September  30. 19197.  MC  responded  by 
submitting  the  nadessary  data.  The 
information  provided  by  MC  has 
allowed  us  to  find  [contemporaneous 
sales  of  the  forei^  like  product  to 
compare  to  all  oil fC's  U.S.  sales. 
Therefore,  we  havi  determined  that  it  is 
not  necessary  to  ^pply  facts  available  to 
any  of  MC's  U.S.  ^les  for  these  final 
results.  1 1 

2.  Adjustments  tafiformal  Value 

Comment  4:  Tiiiaken  asserts  that 
because  there  is  al  «iscrepancy  between 
NTN's  computer  ^pe  and  the  total 
hilling  adjustment  Ifigiire  in  a 
verification  exhib^i,  NTN  has  incorrectly 
reported  its  hcnne  naiket  billing 
adjustments.  Thusj  Timkan  argues  that 
NTN's  reporting  itlinconsistent  with  its 
nairative  respons^  land  its  verification 
exhibit  and,  given  these  inconsistences, 
the  Department  should  convert  NTN's 
negative  billing  adjustments  to  positive 
adjustments.         1 1 

NTN  claims  thai  'there  is  no  merit  to 
Timken 's  request  because  the 
Department  verified  that  its  reported 
home  market  billi  ig  adjustments  were 
accurate.  Therefoiii  NtN  ai^es  that  the 
Department  should  retain  its  billing 
adjustments  as  ref^rted,  and  reject 
Timken 's  proposed  adjustment 
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Department's  Position:  We  agree  with 
Timken  in  part.  We  examined  NTN's 
home  market  database  and  found  a 
significant  discrepancy  between  the 
total  billing  adjustment  for  the  FOR 
located  in  exhibit  three  of  our  home 
market  verification  report  and  the  total 
billing  adjustment  we  derived  fit>m 
NTN's  home  market  database.  However, 
the  difference  between  the  two  totals 
was  s^nificantly  different  from  the 
difference  Timken  cited  in  its  brief. 
Th«refore,  we  reviewed  the  record  to 
ascertain  the  accurate  total  for  NTN's 
billing  adjustments. 

During  verification  we  thoroughly 
verified  NTN's  reported  home  maiket 
volume  and  value  for  the  FOR.  As  our 
verification  report  indicates,  it  was 
necessary  for  us  to  reconcile  the  volume 
and  value  NTN  reported  in  its  response 
to  its  Ministry  oT  Finance  (MOF)  reports. 
As  part  of  this  reconciliation  we 
examined  an  adjustment  NTN  made  for 
its  total  HM  billing  adjustments  for  the 
FOR  [see  Department's  Home  Market 
Verification  Report  for  NTN,  July  9. 
1997,  exhibit  three)  (NTN  HM  Report), 
Not  only  did  we  successfidly  trace  this 
total  to  the  computer  program  NTN  used 
to  calculate  it,  but  we  also  traced  NTN's 
reported  volume  and  value  for  the  FOR 
for  its  home  market  sales  directly  to  the 
MOF  report  with  no  discrepancies  [see 
NTN  HM  Report  at  6).  We  also  verified 
NTN's  reported,  transaction-specific 
home  market  billing  adjustments  by 
examining  a  variety  of  sales 
documentation  in  the  sales  trace  portion 
of  our  verification  [see  NTN  HM  Report 
at  17).  Again  we  found  no 
discrepancies.  As  a  result  of  both 
vMification  exercises,  one  would 
assume  that  NTN's  reported  home 
market  billing  adjustments  were 
accurate  and  that  the  total  of  its . 
transaction-specific  billing  adjustments 
for  the  FOR  would  equal  the  total 
reported  on  exhibit  three  of  our 
vMification  report.  However,  this  is  not 
the  case.  In  fact,  when  we  calculated  the 
overall  FOR  total  billing  adjustment  for 
NTN's  home  market  database,  this  total 
was  significantly  di^rent  fitnn  that 
reported  in  the  refarenced  exhibit  three. 
Therefore,  we  needed  to  determine 
wdiich  billing  adjustment  figure  was 
correct.  For  example,  as  we  noted  above, 
not  only  did  we  verify  the  accuracy  of 
the  total  fit>m  exhibit  three,  but  we  also 
verified  the  accuracy  of  NTN's  reported 
transaction-specific  billing  adjustments. 
After  additional  review,  we  have 
concluded  that  the  exhibit  three  figure 
is  the  acouate  total.  We  recognize  that 
while  our  verification  of  NTN's  reported 
transaction-specific  adjustment  yielded 
no  discrepancies,  this  verification 


exercise  constituted  a  "spot  check."  In 
other  words,  we  only  examined  selected 
billing  adjustments.  It  is  therefore 
possible  that,  while  the  samples  we 
selected  were  correct,  several  of  NTN's 
other  reported  transaction-specific 
billing  adjustments  were  inaccurate.  la 
fact,  we-have  determined  that  other 
transaction-specific  adjustments  are 
inaccurate  because  the  total  of  all  billing 
adjustments  does  not  match  the  total 
from  exhibit  three.  Furthermore, 
because  the  total  bom  exhibit  three 
resulted  in  our  successful  trace  to  NTN's 
MOF  reports,  we  find  this  total  to  be  far 
more  reUable  than  any  other 
inf(mnation  on  the  record. 

Therefore,  having  determined  that  the 
exhibit  three  total  bilUng  adjustment 
amount  is  the  accurate  figure,  we  have 
adjusted  NTN's  reported  transaction- 
specific  billing  adjustments  to  reflect 
this  total.  However,  because  our  own 
anal3rsis  indicates  an  adjustment 
different  than  that  calculated  by 
Timken,  while  we  agree  with  Timken 
that  an  adjustment  is  warranted,  we 
have  rehed  on  our  own  calculated 
adjustment  amount.  Furthermore, 
because  the  record  provides  no 
information  as  to  which  transaction- 
specific  bilUng  adjustments  are 
accurate,  and  because  NTN  has  neither 
explained  this  discrepancy  nor  provided 
us  with  any  information  with  respect  to 
the  correction  of  this  discrepancy  in  its 
reported  data,  we  have  relied  on  facts 
available  to  correct  NTN's  reported 
home  market  billing  adjustments. 
Because  we  are  unable  to  identify  which 
billing  adjustments  are  inaccurate,  as 
facts  available,  we  systematically  sorted 
through  NTN's  raw  home  market 
database  and  totaled  the  reported  per- 
sale  billing  adjustments  until  we  arrived 
at  a  total  equal  to  our  calculated 
adjustment  We  then  adjusted  these 
sales'  billing  adjustments  such  that  they 
reflected  the  total  in  exhibit  three  and 
disallowed  the  rest  of  NTN's  reported 
billing  adjustments.  For  a  detailed 
description  of  this  methodology  please 
refer  to  the  proprietary  version  of  the 
Department's  Final  Analysis 
Memorandiun  for  NTN,  dated  January  7, 
1998. 

Comment  5:  Timken  contends  that 
NTN  used  an  incorrect  denominator 
when  calculating  the  ratio  it  used  to 
allocate  home  market  inventory  carrying 
costs,  resulting  in  inaccurate  expense 
calculations.  Timken  also  argues  that 
even  if  NTN  had  calculated  an  acouate 
ratio,  it  nevertheless  incorrectly  appUed 
this  percentage  to  its  home  market  sales. 
Therefore,  Timken  asserts,  for  purposes 
of  the  final  results  the  Department 
should  not  only  recalculate  the 
inventory  carrying  cost  expense  ratio  for 
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ffTN's  home  market  sales  using  the 
appropriate  sales  value  (denominator), 
but  it  should  4lso  use  the  revised  ratio 
to  recalculate  NTN's  claimed 
adjustment. 

NTN  argues  that  the  Department 
thoroughly  verified  its  calculation 
methodology  for  inventory  carrying 
costs  and  found  no  discrepancies.  NTN 
further  asserts  that  not  only  is  Hmken's 
argument  based  an  a  misimdeistanding 
of  information  on  the  record,  byt  the 
Department  has  repeatedly  accepted 
NlTi's  reporting  msthodology  in  prior 
TRB  and  antifriction  bearings  (AFB) 
cases.  Tapered  RoUer  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished. 
From  ^pan,  and  Tapered  RoUer 
Bearings,  Foar  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan,  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Termination  rn  Part,  61  FR 
25200. 25202  (May  20, 1996)  and 
Antifriction  Bearings  (Other  Than 
Tapered  RoUer  Bearings)  and  Parts 
Thereof  From  France,  Germany,  holy, 
Japan,  Singaptae,  Sweden,  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66472, 
66486  (December  17. 1996)  (AFBs  V).  As 
a  result,  NTN  argues,  there  is  no  basis 
for  Timken's  argument. 

Department's  Position:  We  agree  with 
NTN.  Timken  appears  to  have 
misunderstood  the  verification  exhibits. 
However,  it  is  clear  from  the 
information  on  the  record  that  NTN 
accuurately  calculated  and  applied  the 
appropriate  ratio  when  allocating  its 
home  market  inventory  carrying  costs. 
Not  only  did  we  verify  NTN's  inventory 
carrying  cost  allocation,  including  the 
denominator,  without  discrepancy  (see 
NTN  HM  Report  at  11).  but  NTN's 
resp<mse  demonstrates  that  NTN 
applied  an  accinate  ratio  to  all  of  its 
home  market  sales.  Therefore,  we  have 
not  recalculated  NTN's  reported  home 
market  inventory  carrying  costs  for 
these  final  results. 

Comment  S:  Timken  argues  that  the 
Department  should  ensure  that  all  of 
NTTJ's  reported  home  market 
adjustments  are  accurate  and  claims  that 
NTN's  post-sale  freight,  pre-sale  frmght. 
packing  labor,  packing  material,  and 
indirect  selling  expenses  (to  include 
technical  services,  advertising, 
warehousing,  and  other  indirect  selling 
expenses)  were  incorrectly  allocated 
using  an  inacciuBte  total  sales  value. 
Timken  asserts  that  the  Department    - 
should  recalculate  allocation  ratios  for 
all  of  NTN's  expenses  (except  technical 
services)  using  the  correct  total  sales 
value  and  apply  these  revised  ratios  to 


NTN's  home  maricet  sales  to  calculate 
revised  expense  adjiistments. 

NTN  contends  that  these  adjustments 
were  successfully  verified  and  that  its 
methodology  has  be«i  accepted  by  the 
Department  in  the  past.  NTN  claims  that 
for  the  reasons  set  forth  in  comments 
four  and  five,  the  Department  need  not 
reexamine  the  data  vwifiad  in  japan. 
Further,  NTN  contends  that,  becaiise 
Timken  &ils  to  put  ttsrth  any  rationale 
regarding  their  proposed  modification  of 
the  ratio  used  to  determine  the  amount 
(rfthe  aci^ustment,  there  is  absolutely  no 
grounds  for  the  Department  to  reverify 
and  modify  data  already  closely 
examined. 

Department's  Position:  We  agree  with 
the  respondent.  In  the  instant  review  we 
conducted  a  thorough  verification  of 
NTN's  reported  home  market 
adjustm«its  to  include  post-sale  freight, 
pre-sale  frei^t.  packing  labor,  packing 
material,  and  inairect  selling  expenses. 
We  ctmcluded  that  NTN's  methodek^ 
yielded  accorate  results  (see  NTN  HM 
Report  at  8).  After  reviewing  the  record 
again  for  these  final  results,  it  is  clear 
from  the  home  market  verification 
exhibits  that  all  of  NTN's  adjustments 
were  calculated  correctly.  Therefore,  fm- 
these  final  results,  we  have  accepted 
NTN's  reported  home  market 
adjustments  but  have  recalculated  them 
without  regard  to  levels  of  trade,  as 
discussed  in  our  response  to  onnment 
32  below. 

Conament  7:  Timken  claims  that  NTN 
failed  to  provide  an  adequate  narrative 
response  to  the  Department's 
supplemental  questionnaiie  regarding 
its  calculati(m  of  technical  service 
expenses.  Instead.  Timken  argues.  NTN 
failed  to  demonstrate  that  its  technical 
services  were  selling  expenses,  and,  as 
a  result,  the  Department  should  not 
make  an  adjustment  to  normal  value 
(NV)  for  these  expenses. 

NTN  claims  that  Timken's  argument 
is  based  on  a  misundwstanding  of  the 
NTN  corporate  brochure  and  that 
Timken  misunderstands  the 
relationship,  role,  and  function  of  those 
entities  v^di  incurred  technical 
service  expenses  during  the  FOR.  NTN 
argues  that  it  has  clearly  demonstrated 
that  all  xA  its  technical  service  activities 
are  selling  expenses  and  that,  Timken's 
claims  should  be  dismissed  as 
groimdless. 

Department's  Position:  We  agree  with 
NTN.  In  its  brief  Timken  argues  that  a 
specific  entity  which  NTN  reported  as 
incurring  technical  service  expenses  did 
not  incur  these  expenses  as  selling 
expenses.  However,  it  is  clear  from 
information  on  the  record  that  the  unit 
in  question  performed  selling  functions, 
including  technical  services,  and  thus 


incurred  selling  expenses,  including 
technical  service  expenses. 
Furthermore,  at  verification  we  verified 
that  the  unit  in  question  clearly 
poformed  sellings  functions,  and  clearly 
incurred  selling  expenses.  Timken's 
daims  are  based  on  its  failure  to 
recognize  the  distinction  between  two 
separate  divisions  of  die  same  unit 
which  perform  separate  responsibilities. 
Therefore,  fior  these  final  results,  we 
apeie  with  NTN  and  faaye  continued  to 
Accept  its  reported  tedmical  service 


tnuneat  &■  Timken  argues  that 
Koyo's  transaction-specific  home  market 
billing  adjustments  OBILAI^lH)  are 
abeao^  reflected  in  the  reputed  groes 
unit  prices  and  that,  cciuequently,  the 
Departmoit  should  not  adjust  Koyo's 
unit  prices  for  the  BILADJlH  unounts. 
Timken  asserts  that  the  Department's 
^me  20, 1997  heme  market  verification 
report  for  Koyo  (Koyo  Home  Mariket 
Report)  supports  its  arguments  that 
home  manet  prices  have  already  been 
revised  to  account  for  billing 
adjustments  because  the  report  notes 
that  "Koyo  searched  beck  through  its 
database,  located  the  matching  sales 
transaction(s).  canceled  them  out  and 
re-entered  the  revised  price"  {Kayo 
Home  Market  Report  at  6).  AdditicHial 
evidence  from  the  relevant  verification 
exhibit,  Timken  argues,  also  supports  its 
conclusions.  For  example,  Timken 
notes,  there  is  a  particular  TRB  model 
which  aiders  in  Koyo's  sales  ledger  at 
a  given  price  (apparently  the  "ori^nal" 
price),  but  the  reported  gross  unit  price 
for  a  sales  transaction  involving  that 
model  is  different  from  the  ledger  price. 
Timken  further  argues  that  the  fact  that 
the  Department  had  to  deduct  post-sale 
price  adjustments  from  the  ledger  totals 
to  reconcile  total  value  and  vcrfume 
supports  its  position  that  gross  imit 
sales  prices  are  already  net  of  billing 
adnistments. 

iCoyo  responds  that  Timken  has 
overlooked  an  error  in  the  BILADJlH 
computer  reporting  methodology  that 
was  corrected  prior  to  verification.  Koyo 
argues  that  the  revised  tapes  it 
submitted  to  the  Department  after 
verification  properly  reflect  gross  unit 
prices  prior  to  any  billing  adjustments. 
The  reported  gross  unit  price  of  the  TRB 
model  identified  by  Tiinken,  Koyo 
argues,  has  been  corrected  on  the 
revised  tapes  and  now  matches  the 
"original"  price  (before  any 
adjustments)  appearing  in  its  sales 
ledgers. 

Department's  Position:  We  disagree 
vtrith  petitioner.  We  have  reviewed  the 
record,  and  have  determined  that  the 
gross  unit  prices  Koyo  reported  in  its 
revised  home  market  tape  submitted  on 
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May  30, 1997  are  dot  net  of  billing 
adjustments.  As  K^yo  explained  in  its 
rebuttal  brief,  it  fil^  a  revised  home 
market  sales  file  with  the  IDepartment  as 
a  result  of  the  erro*  it  discovered  in  the 
reporting  methodology  for  this 
adjustment.  The  model  identified  by 
Timken  was  one  o^  those  affected  by 
this  reporting  errcW  (see  Koyo  Home 
Market  Repmt  at  81.  Therefore,  for  these 
final  results,  we  haye  not  made  any 
changes  with  respJBJct  to  our  treatment  of 
Koyo's  tran8actioif-)specific  billing 
adjustments. 

Comment  9:  Timken  argues  that  the 
Department  should  reject  Koyo's  and 
NSK's  claims  for  home  market  lump- 
siun  post-sale  pridel  adjustments 
(PSPAs).  With  resbbct  to  Koyo,  Timken 
asserts  that  the  Department  should  deny 
an  adjustment  to  NV  for  Koyo's 
customer-specific  Itimp-sum  billing 
adjustments  (BILAlt)j2H)  for  the 
following  reasons:  (l)  NV  may  not  be 
modified  by  adjus^ents  attributable  to 
^dise;  (2)  sales  prices 
lents  not 
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demonstrated  that  its  allocation 
methodology  is  not  distortive.  Timken 
notes  that  Koyo  habi  calculated  its  lump- 
sum billing  adjustikients  by  multiplying 
the  total  adjustment  amount  paid  to  a 
customer  by  the  rat^o  of  its  TRB  sales  to 
that  customer  to  the  total  sales  to  that 
customer.  As  a  resnlt,  Timken  argues, 
this  adjustment  is  iitributable  to  subject 
and  non-subject  m^tt:handise  and  this 
allocation  methodology  attributes  a 
portion  of  the  adjustment  to  sales  for 
which  no  adjustmebt  was  made.  Timken 
claims  that  the  Court  of  International 
Trade  (QT)  in  Tonington  Co.  v.  United 
States,  17  CIT  199,jil8,  818  F.  Supp 
1563, 1578  (1993)  iforrington)  held  that 
"merchandise  which  is  outside  the 
scope  of  an  antiduinping  duty  order, 
cannot  be  used  in  tne  calculation  of 
antidumping  dutie^j"  and  its  decision  in 
this  case  is  reason  alone  to  reject  Koyo's 
claim  for  lump-sum  billing  adjustments. 

Regarding  its  next  claim,  Timken 
asserts  that  the  statute  provides  that 
"normal  value  shall  jbe  the  price"  at 
which  the  foreign  ijlte  product  is  sold. 
However,  Timken  aiiigues,  as  a  result  of 
Koyo's  allocation  methodology,  there 
are  some  home  maricet  sales  prices  that 
have  been  modified  by  a  {>ortion  of  the 
lump-sum  billing  adfustment  which  is 
not  properly  attributable  to  those 
particular  sales.  Th0f«fore,  Timken 
argues,  the  modified  price  of  such  sales 
is  not  "the  price  at  which  the  foreign 
like  product  was  fii^  sold." 


Timken  also  argues  that  Koyo's  claim 
for  lump-siun  billing  adjustments 
should  be  denied  b^use  Koyo  has  not 
acted  to  the  best  of  its  ability  in 
reporting  them.  Timken  claims  that 
there  is  information  on  the  record  which 
demonstrates  Koyo  could  have  devised 
a  computer  program  to  match  lump-sum 
adjustments  to  the  relevant  sales.  For 
example,  Timken  argues  that  while  in 
its  questionnaire  response  Koyo  states 
that  it  does  not  maintain  liunp-sum 
adjustments  in  a  customer-specific 
manner,  it  also  states  in  the  response 
that  it  "matched  these  debit  and  credit 
notices  to  the  relevant  sales  in  order  to 
report  the  billing  adjustments  on  a 
transaction-specific  basis."  Timken 
maintains  that  this  is  exactly  the  tjrpe  of 
computer  programming  that  would 
allow  Koyo  to  attribute  lump-sum 
billing  adjustments  to  the  sales  upon 
which  they  were  granted.  Timken  also 
argues  that  additional  evidence  of 
Koyo's  ability  to  match  lump-sum 
adjustments  to  relevant  sales  is 
contained  in  the  home  market 
verificatiob  report,  which  describes  how 
Koyo  was  able  to  design  a  program  that 
searched  its  database  to  reenter  revised, 
imit  prices. 

-    Finally,  Timken  asserts  that  Koyo  has 
not  demonstrated  that  its  lump-sum 
billing  adjustments  are  not  distortive, 
and  claims  that  Koyo's  May  30, 1997 
home  market  sales  printout 
demonstrates  this.  Timken  points  to  two 
examples  of  similar  gross  unit  prices 
from  the  sales  tape  that  have  been 
modified  by  lump-sum  billing 
adjustments,  and  argues  that  because 
each  of  the  adjustments  is  a  given 
percentage  of  the  imit  price,  all  those 
sales  which  have  had  the  adjustment 
allocated  to  them,  even  though  they 
were  not  in  the  group  of  sales  to  which 
the  adjustment  is  correctly  attributed, 
have  been  modified  by  that  percentage. 
Timken  further  contends  that  such  a 
difference  is  distortive  given  that  the 
statute  recognizes  any  margin  over  .5 
percent  as  significant,  and  recommends 
that  the  Department  subtract  (rather 
than  add)  BILADJ2H  from  the  gross  unit 
price  to  correct  this  distortion. 

Petitioner  also  urges  the  Department 
to  reject  NSK's  claims  for  lump-siun 
rebates.  Timken  argues  that  NSK  failed 
to  accurately  report  the  amount  of  it 
customer-specific  lump-siun  PSPAs 
directly  attributable  to  specific  sales  of 
scope  merchandise,  and  that, 
accordingly,  the  Department  should 
deny  an  adjustment  to  NV  for  these 
PSPAs.  Timken  argues  that  the 
Department's  acceptance  of  NSK's 
lump-sum  adjustments  is  contrary  to 
Federal-Mogul  Corp.  v.  United  States, 
834  F.  Supp.  1391  (OT  1993),  in  which 


the  CXr,  upon  remand,  ordered  the 
Department  to  attempt  to  devise  a 
methodology  that  removed  PSPAs  and 
rebates  paid  on  sales  of  non-subject 
merchandise  from  FMV  (NV).  and  to 
deny  such  an  adjustment  if  they  could 
not  be  removed.  In  that  decision, 
Timken  contends,  the  OT  held  that 
PSPAs  and  rebates  paid  on  both  subject 
and  non-subject  merchandise  were 
acceptable  provided  the  amount  paid 
per  sale  was  the  same  throughout  the 
POR.  Timken  further  argues  that 
because  the  CIT  determined  that  NSK 
did  not  meet  the  standard  for 
acceptance  of  its  lump-sum  PSPAs,  and 
because  NSK's  allocation. methodology 
for  the  ciurent  reviews  is  apparently 
unchanged,  its  lump-siun  ac^ustments 
should  not  be  allowed.  Timken  asserts 
that  the  CIT,  in  other  decisions,  has 
upheld  the  rejection  of  NSK's  lump-sum 
adjustments.  For  example,  in  Tonington 
Co.  V.  United  States.  881  F.  Supp  622 
(OT  1995),  Timken  argues,  the  CIT 
ordered  the  Department  on  remand  to 
develop  a  methodology  for  removing 
PSPAs  paid  on  non-subject  merchandise 
from  the  calculation  of  FMV  (NV). 
Timken  also  cites  Toirington  Co.  v. 
United  States,  926  F.  Supp.  1151  (OT 
1996),  and  claims  that  the  CIT,  in  that 
decision,  held  that  PSPAs  which  could 
not  be  tied  specifically  to  the  sales  for 
which  they  were  granted  could  not  be 
treated  as  direct  expenses  and  affirmed 
the  disallowance  of  NSK's  lumps-sum 
adjustments  because  they  could  not  be 
tied  to  specific  part  numbers. 

Timken  further  contends  that  in 
Timken  Co.  v.  United  States,  930  F. 
Supp.  621  (1996).  the  CIT  held  that 
Commerce  should  not  have  allowed  an 
adjustment  to  FMV  (NV)  for  NSK's 
lump-sum  PSPAs.  Timken  also  cites  to 
the  CIT's  more  recent  decision  in  NSK 
vs.  United  States,  969  F.  Supp.  34  (OT 
1997).  asserting  that  the  CIT  affirmed 
the  Department's  disallowance  of  NSK's 
lump-sum  PSPAs. 

In  sum.  Timken  argues  that  NSK's 
allocation  methodology  is  distortive 
because,  although  every  individual 
payment  of  a  lump-sum  adjustment  ties 
to  a  certain  group  of  sales  transactions 
(and  not  to  all  sales),  NSK  nonetheless 
allocates  the  total  of  lump-sum 
payments  to  all  POR  sales.  In  addition, 
Timken  claims  that  NSK  has  not  acted 
to  the  best  of  its  abiUty  in  reporting  its 
liunp-sum  PSPAs. 

Koyo  responds  that  its  lump-sum 
billing  adjustments  are  not  distortive. 
Citing  to  the  most  recent  AFB  and  TRB 
reviews,  Koyo  asserts  that  the 
Department  has  evaluated  Koyo's  liunp- 
sum  billing  adjustment  methodology 
and  in  each  case  has  allowed  the 
adjustment.  The  reporting  methodology 
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for  the  current  reviews,  Koyo  asserts,  is 
the  same  as  that  which  the  Department 
has  previously  accepted. 

Koyo  argues  that  Timken's  reliance  on 
Tonington  to  support  its  assertions  that 
the  adjustment  should  be  denied 
because  it  was  allocated  over  a  total 
sales  value  which  included  non-subject 
merchandise  is  inappropriate  because 
the  case  was  decided  before  the 
enactment  of  the  IIRAA.  Fiulhermore, 
Koyo  argues,  even  prior  to  the  URAA, 
the  CATC  rejected  the  distinction 
between  scope  and  non-scope 
merchandise  used  by  the  CTT.  hi 
addition,  Koyo  argues  that  the 
Department  determined  that  the 
Torrington  case  was  of  limited  relevance 
in  evaluating  Koyo's  billing  adjustment 
allocation  methods  for  1994/95  AFB 
review  {see  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et.  al.;  Final 
Results  of  Antidumping  Administrative 
Review,  62  FR  2091  (January  15, 1997) 
{AFBs  V7)). 

With  respect  to  Timken's  claims  that 
Koyo  has  not  demonstrated  that  its 
allocation  methodology  is  not  distortive, 
Koyo  responds,  citing  the  1995/1996 
AFB  Final  Results  [Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France, 
Germany,  Italy,  Japan.  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
54043  (October  17, 1997)(AFB's  VII)); 
that  the  Department  has  established  a 
test  for  determining  whether  or  not 
allocations  are  distortive.  Koyo  argues 
that  the  Department's  test  does  not 
depend  on  whether  sales  in  the 
allocation  pool  were  of  non-subject 
merchandise,  nor  does  it  depend  upon 
the  difference  between  the  allocated  and 
actual  adjustment.  Koyo  contends  that 
the  purpose  of  the  test  is  to  determine 
if  merchandise  in  the  allocation  pool  is 
significantly  different  in  terms  of  value, 
physical  characteristics,  and  the  manner 
in  which  it  was  sold.  Koyo  further 
argues  that  evidence  on  the  record  in 
the  instant  reviews  demonstrates  that  it 
has  met  the  Department's  test  regarding 
whether  an  allocation  is  distortive.  For 
example,  Koyo  claims  that  the 
merchandise  over  which  it  allocated 
billing  adjustments  was  similar  in  terms 
of  value  and  physical  characteristics 
and  that  as  a  result,  the  sales  patterns  of 
these  products  were  similar  to  the 
merchandise  to  which  the  adjustments 
were  specifically  attributable.  Citing 
AFBs  Wand  AFBs  VII,  Koyo  notes  that 
the  Department  concluded  in  the  three 
most  recent  AFB  reviews  that  "it  is  not 
feasible  for  Koyo  to  report  this 
adjustment  on  a  more  specific  basis" 


and  that  "we  are  satisfied  that  Koyo's 
allocation  methodology  across  subject 
merchandise  by  sales  value  was  not 
distortive." 

Koyo  adds  that  the  Department 
followed  the  intent  of  the  URAA  to 
hberalize  rep>orting  requirements  in 
accepting  billing  adjustments  and 
asserts  that  the  SAA  at  823-824  makes 
clear  this  intent.  Fiulhermore,  Koyo 
claims,  the  Department's  new 
antidiunping  regulations  allow  the 
Department  to  consider  allocated 
expenses  and  adjustments  where 
transaction-specific  reporting  is  not 
possible,  and  that  Koyo's  allocation 
methodology  is  consistent  with  the 
expressed  ^oals  of  the  new  regulations. 

Koyo  claims  that  calculating 
BILADJ2H  on  a  transaction-specific 
basis  is  not  possible.  Because  a  portion 
of  the  adjustments  are  attributable  to 
more  than  one  sale,  Koyo  asserts  that 
data  Unking  a  given  sale  to  a  particular 
adjustment  does  not  exist  within  its 
database.  Finally,  regarding  Timken's 
asserticHi  that  any  adjustment  which 
exceeds  the  de  minimis  thresfatold  points 
to  a  distortive  allocation,  Koyo  responds 
that  the  concept  of  the  de  minimis 
threshold  is  not  related  to  whether  or 
not  an  allocation  is  distortive. 

NSK  responds  that  the  judicial 
precedent  relied  on  by  Timken  to 
support  its  assertions  includes  cases 
decided  before  the  enactment  of  the 
URAA  which  do  not  govern  the 
Department  in  post-URAA  reviews. 
Furthermore,  NSK  argues  that  the  SAA 
and  the  new  antidiunping  regulations 
support  the  Department's  acceptance  of 
NSK's  methodology  for  allocating  lump- 
sum PSPAs.  NSK  adds  that  the 
Department,  in  recent  AFB  reviews,  has 
accepted  NSK's  lump-sum  PSPAs. 

Department's  Position:  We  disagree 
with  Timken.  We  have  granted  claims 
for  PSPAs  as  direct  adjustments  to  NV 
if  we  determined  that  the  respondent,  in 
reporting  these  adjustments,  acted  to  the 
best  of  its  abihty  in  providing 
information  and  meeting  the 
requirements  we  have  established  with 
respect  to  these  adjustments,  and  that  its 
reporting  methodology  was  not 
unreasonably  distortive  (see  section 
782(e)  of  the  Act).  We  did  not  treat  such 
adjustments  as  direct  or  indirect  selling 
expenses,  but  as  direct  adjustments  to 
identify  the  correct  starting  price.  While 
our  preference  is  for  transaction-specific 
reporting,  we  recognize  that  this  is  not 
always  possible.  It  is  inappropriate  to 
reject  allocations  that  are  not 
unreasonably  distortive  where  a  fully 
cooperating  respondent  is  unable  to 
report  the  information  in  a  more  specific 
manner  [see  section  782(e)  of  the  Act). 
Accordingly,  we  have  accepted  these 


adjustments  when  it  was  not  feasible  for 
a  respondent  to  report  these  adjustments 
on  a  more  specific  basis,  provided  that 
the  allocation  method  used  does  not 
cause  unreasonable  inaccuracies  or 
distortions. 

In  applying  this  standard,  we  have  not 
rejected  an  allocation  method  solely 
because  the  allocation  includes, 
adjustments  granted  on  non-scope 
merchandise.  However,  such  allocations 
are  not  acceptable  where  we  have 
reason  to  believe  that  respondents  did 
not  grant  such  adjustments  in 
proportionate  amounts  Mdth  respect  to 
sales  of  out-of-scope  and  in-scope 
merchandise.  We  have  made  this 
determination  by  examining  the  extent 
to  which  the  out-of-scope  merchandise 
included  in  the  allocation  pool  is 
different  from  the  in-scope  merchandise 
in  terms  of  value  and  physical 
characteristics,  and  the  manner  in 
which  it  is  sold.  Significant  differences 
in  such  terms  may  increase  the 
likelihood  that  respondents  did  not 
grant  price  adjustments  in  proportionate 
amounts  with  respect  to  sales  of  subject 
and  non-subject  merchandise.  While  we 
scrutinize  any  such  differences  carefully 
between  in-scope  and  out-of-scope  sales 
in  terms  of  their  potential  for  distorting 
reported  per-unit  adjustments  on  the 
sales  involved  in  our  analysis,  it  would 
be  unreasonable  to  require  that 
respondents  provide  sale-specific 
adjustment  data  on  non-scope 
merchandise  in  order  to  prove  that  there 
is  no  possibiUty  for  distortion.  Such  a 
requirement  would  defeat  the  purpose 
of  permitting  the  use  of  reasonable 
allocations  by  a  respondent  that  has 
cooperated  to  the  best  of  its  ability. 

Based  on  our  examination  of  the 
record  in  this  and  in  past  reviews,  we 
are  satisfied  that  Koyo's  records  do  not 
allow  it  to  report  these  billing 
adjustments  on  a  transaction-specific 
basis  and  that  Koyo  acted  to  the  best  of 
its  abiUty  in  calculating  the  reported 
adjustment  on  as  narrow  a  basis  as  its 
records  allowed.  Therefore,  for  these 
final  results  we  have  made  a  direct 
adjustment  to  NV  for  Koyo's  lump-sum 
billing  adjustments. 

With  respect  to  NSK,  as  explained  in 
our  preliminary  analysis  memorandum, 
we  have  accepted  its  claims  for  lump- 
sum rebates  because  we  are  satisfied 
that  NSK's  methodology,  while  it 
includes  non-subject  merchandise,  does 
not  shift  rebates  h'om  non-scope  to 
scope  merchandise.  In  its  response,  NSK 
submitted  information  demonstrating 
that  the  ratio  of  scope  to  non-scope 
merchandise  purchased  by  each 
customer  who  received  this  rebate  was 
relatively  constant  throughout  the  POR. 
Furthermore,  we  have  determined  based 
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on  our  review  of  |t^e  record  that  NSK 
acted  to  the  best  of  its  ablhty  in 
reporting  these  price  adjustments  and 
that  reporting  on  a  more  specific  basis 
was  not  possible  jgiven  the  manner  in 
which  NSK  maintains  its  iscords. 

Comment  11:  fjmken  argues  that 
Koyo's  home  maiiket  rebates  were  not 
allocated  over  th|  actual  sales  for  which 
they  were  incurr^^  Timken  further 
asserts  that  Koyo  jdid  not  act  to  the  best 
of  its  abiUty  in  re|iorting  this  adjustment 
because  the  recoi^  indicates  that  Koyo 
had  the  capability  jto  properly  link 
rebates  to  spedfi^jsales.  Finally.  Timken 
maintains  that  Koyo  has  provided  no 
evidence  demon9|ating  that  its 
allocation  methodology  is  not  distortive 
and  asserts  that  the  Department  should 
consequently  de<i(y  Koyo's  claim  for 
home  market  rebates. 

Koyo  responds  that,  as  with  its  billing 
adjustments,  the  Pleasure  of  whether  at 
not  an  allocation  is  distortive  does  not 
depend  on  the  difference  between  an 
allocated  and  actii«l  adjustment  or 
whether  the  allocation  pool  hicludes 
merchandise  for  virfaich  the  expense  was 
not  originally  incurred.  Koyo  argues  that 
when  attempting  to  determine  whether 
an  allocation  is  dijatortive,  the 
Department  examines  the  extent  to 
which  merchandise  in  the  allocation 
pool  is  different  fisom  merchandise  for 
which  the  expens^!was  incurred  in 
terms  of  value,  physical  characteristics, 
and  the  manner  iq  which  It  is  sold.  In 
£BCt,  Koyo  as8erts,|lihe  Department,  in 
the  most  recently  bbmpleted  TRB 
review,  found  that  ^  subject  and  non- 
subject  bearings  included  in  the 
allocation  pool  for  home  maricet  rebates 
did  not  differ  significantly  with  respect 
to  value,  physical  j^iaracteristics,  or 
sales  patterns.  KoVa  further  argues, 
citing  the  home  nrarket  verification 
report,  that  the  Department's  finding 
that  "(there  were)  no  discrepancies  in 
either  the  programi  0r  the  calculation 
methodology"  dei^bnstrates  that  Koyo's 
rebate  allocation  n^^thodology  is  not 
distortive.  I  j 

Finally,  Koyo  arkies  that  because  the 
Department  in  the  |1994/1995  TRB 
reviews  determined  that  Koyo  had  acted 
to  the  best  of  its  ability  in  reporting 
rebates,  and  becau(e  the  allocation 
methodology  for  th#se  reviews  is 
unchanged,  the  Debartment  should 
continue  to  make  a  direct  adjustment  to 
home  market  pricej  pr  rebates  for  these 
final  results.  | 

Departments  Polfllition:  We  disagree 
with  Timken.  Duriii|g  the  FOR  Koyo 
granted  rebates  to  certain  of  its  home 
market  customers.  Koyo  calculated 
rebate  factors  by  dividing  the  total 
rebates  paid  to  a  given  customer  by  the 
total  FOR  sales  to  t^at  customer.  In  our 


supplemental  questionnaire,  we  asked 
Koyo  to  explain  why  it  was  unable  to 
report  home  market  rebates  on  a  more 
specific  basis.  In  its  supplemental 
response  Koyo  stated  tnat  jnore  specific 
reporting  for  a  certain  customer  who 
received  rebates  was  not  possible 
because  its  records  did  not  allow  it  to 
isolate  sales  of  those  bearings  for  which 
rebates  were  granted.  Based  on . 
information  Koyo  provided,  we  are 
satisfied  that  Koyo  acted  to  the  best  of 
its  ability  in  reporting  home  market 
rebates.  HoWevar,  because  Koyo's 
allocation  methodology  includes  non- 
scope  merchandise,  we  have 
nevertheless  examined  Koyo's 
allocation  to  determine  if  it  is  distortive. 
Our  review  of  the  record  indicates  that 
the  non-scope  mewJiandise  included  in 
Koyo's  allocation  are  sales  of  bearings 
other  than  TRBs.  Not  only  has  our 
review  and  analysis  of  the  record  given 
us  no  reason  to  believe  that  Koyo  is 
more  likely  to  grant  rebates  on  sales  of 
bearings  other  than  TRBs  than  on  sales 
of  TRBs,  but  we  note  that  Koyo  is 
primarily  in  the  business  of  selling 
bearings,  some  of  which  are  within  the 
scope  of  the  TRB  orders  and  others 
which  are  not.  While  we  recognize  that 
there  are  difiiarences  among  bearings,  we 
have  not  found  that  the  scope  and  non- 
scope  bearings  included  in  Koyo's 
allocation  vary  significantly  in  terms  of 
value,  physical  characteristics,  nor  the 
manner  in  which  they  were  sold  such 
that  Koyo's  allocation  would  resuh  in 
an  unreasonably  inaccurate  or  distortive 
allocation.  Therefore,  for  these  final 
results  we  have  made  no  changes  in  our 
treatment  of  Koyo's  home  maricet 
rebates. 

Comment  12:  Timken  ai^gues  that 
Koyo's  domestic  pre-sale  ^ighl 
expenses  should  be  allocated  CRiually  to 
sales  in  the  home  maiket  and  in  the 
United  States.  Timken  contends  that 
Koyo's  practice  of  allocating  Japanese 
pre-sale  height  expenses  to  U.S.  sales  on 
the  basis  of  transfer  prices  is  potentially 
distortive  because  such  prices  are  not  at 
arm's  length.  Koyo's  allocation 
methodology,  Timken  argues,  has  the 
effect  of  shifting  expenses  attributable  to 
U.S.  sales  to  sales  in  the  home  market. 

Timken  also  argues  that  Koyo's 
response  demonstrates  that  there  are 
certain  home  market  sales  for  which  the 
comp>any  did  not  incur  pre-sale  height 
expenses.  Timken  suggests  that,  because 
the  record  indicates  tkit  Koyo 
maintained  warehouses  at  its  plants 
during  the  FOR,  and  because  pre-sale 
height  expenses  are  not  incurred  for 
sales  shipped  directly  from  the  plant 
warehouse  to  the  customer,  the 
Department  should  follow  its  practice 
from  the  94-95  TRB  review  in  which  it 


removed  the  total  sales  value  of  Koyo's 
OEM  home  market  sales  from  the 
denominator  of  the  eiroense  ratio. 

Koyo  responds  that  Timken 's 
argiunent  regarding  its  allocation 
methodology  for  pre-sale  freight  has 
been  rejected  by  the  Department  in  past 
reviews  and  urges  the  Department  to 
once  again  dismiss  it.  Koyo  argues  that 
it  has  reported  its  pre-sale  freight 
expense  in  the  same  manner  as  in  past 
reviews,  and  asserts  that  the  Department 
has  verified  and  accepted  its  use  of 
Koyo  Seiko's  total  sales  value  as  the 
denominator  for  calculating  pre-sale 
freight.  Koyo  further  maintains  that  its 
total  bearing  sales  amounts  were  based 
on  its  "Sales  and  Cost  of  Goods  Sold" 
siunmary,  and  that  the  total  bearing 
sales  for  its  distributors  were  based  on 
figures  the  Department  tied  to  the 
audited  financial  statements. 
Furthermore,  Koyo  argues  that  these 
sales  totals  included  those  to  affiUated 
and  unaffiUated  customms  in  the  home 
market  and  export  markets.  Koyo  argues 
that  because  its  home  market  and  export 
sales  were  to  a  mix  of  both  affiUated  and 
unaffiliated  customers,  its  allocation 
methodology  was  fair  and  that  the 
proper  basis  few  allocation  is  its  prices 
for  all  relevant  sales. 

Department's  Position:  We  agree  with 
petitioner  in  part.  While  we  agree  that 
Koyo's  questionnaire  response  does 
indicate  that  it  did  not  incur  pre-sale 
freight  expenses  for  certain  home 
maiket  sales,  we  disagree  with  Timken 
that  Koyo's  allocation  of  these  expenses 
is  othenvise  unreasonable.  In  its 
response  Koyo  reported  home  market 
pre-sale  freight  expmses  which 
reflected  those  expend  it  incurred 
when  transporting  TRBs  destined  for 
sale  in  both  the  U.S.  and  home  maricets 
from  the  home  market  plant  to  home 
market  warehouses.  While  Koyo 
reported  these  pre-sale  freight  expenses 
for  all  of  its  home  market  and  U.S.  sales, 
its  questionnaire  response  indicates  that 
there  are  certain  home  market  sales  for 
which  Kc^o  did  not  incur  this  expense 
because  the  merchandise  was  not 
transported  from  the  plant  to  a 
warehouse  at  a  location  different  from 
the  plant.  For  example,  on  page  36  of  its 
section  B  response  to  our  questionnaire. 
Koyo  explains  that,  prior  to  sale,  not 
only  did  it  store  TRBs  at  its  two  home 
maiket  central  warehouses,  warehouses 
at  its  branch  and  sales  offices,  and  at  the 
warehouses  of  its  consoUdated 
distributors,  but  it  also  stored  certain 
merchandise  at  its  plant  warehouse.  In 
the  proprietary  explanation  following 
this  description  Koyo  again  indicates 
that  there  are  certain  types  of  home 
market  sales  for  which  the  merchandise 
was  stored  at  its  plant  warehouse.  In 
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addition,  on  page  23  of  its  section  B 
respcmse,  when  explaining  its  post-sale 
home  market  freight  expenses,  Koyo 
states  that  it  incuried  post-sale  freight 
expenses  either  in  shipping 
merchandise  from  the  plant  directly  to 
a  customer  or  when  transporting 
merchandise  &t>m  a  warehouse  to  a 
customer.  Again,  this  indicates  that 
there  are  certain  home  market  sales  for 
which  the  merchandise  is  shipped 
directly  from  the  plant  to  a  customer 
and,  therefore,  is  not  transported  to  a 
warehouse  at  a  location  different  fitnn 
the  plant.  Theirefcwe,  we  agree  with 
Timken  that  the  record  demonstrates 
that  there  are  certain  hcnne  market  sales 
for  which  Koyo  did  not  incur  home 
maricet  pre-s^e  freight  expenses. 

We  have  determined  that  for  these 
final  results  it  is  necessary  to  (1) 
reallocate  Koyo's  reported  home  market 
pre-sale  freight  expmises  such  that  the 
total  sales  viJue  of  those  home  market 
sales  for  which  the  expense  was  not 
inciured  is  excluded  from  the  allocation 
denominator,  and  (2)  apply  the  expense 
only  to  those  home  market  sales  for 
which  the  expense  was  incurred. 
However,  Koyo's  response  dties  not 
enable  us  to  specifically  identify  within 
Koyo's  home  market  database  those 
sales  for  which  the  expense  was  not 
incurred.  In  light  of  tlus.  we  have 
determined  to  rely  on  fects  available  to 
determine  those  sales  for  which  the 
expense  was  not  incurred.  Based  on 
Koyo's  proprietary  narrative  explanation 
on  page  36  of  its  response,  we  have 
concluded  that  Koyo  did  not  incur  this 
expense  on  certain  sales  to  home  market 
OEM  customprs.  While  we  recognize 
that  it  is  like'y  that  not  all  of  Koyo's 
home  market  OEM  sales  were  exempt 
from  this  rxpense,  because  we  are 
imable  to  identify  exactly  which  OEM 
sales  were  exempt,  we  have  applied 
non-adverse  facts  available  and 
recalculated  the  expense  adjustment  by 
(1)  removing  fitim  Koyo's  reported 
allocation  denominator  the  total  sales 
value  of  Koyo's  home  market  OEM  sales 
and  (2)  applying  the  recalculated 
expense  adjustment  to  U.S.  sales  and 
only  non-0£M  home  market  sales. 

However,  despite  the  fact  that  we 
have  determined  for  these  final  results 
that  Koyo's  pre-sale  freight  allocation 
denominator  is  overstated  and  the 
expense  was  reported  for  home  market 
sales  for  which  it  was  not  incurred,  we 
disagree  with  Timken  that  Koyo's 
allocation  otherwise  fails  to  reflect  the 
manner  in  which  the  expense  was 
actually  incurred.  In  general,  when  a 
respondent  relies  on  an  expense 
allocation  to  calculate  its  per-unit 
adjustment  amounts,  we  require  that 
allocation  to  reflect  the  maimer  in 


which  the  expense  was  actually 
incurred  (see.  e,g..  92-93  TRB  Pinal  at 
57635  and  Certain  Fresh  Cut  Flovrers 
From  Columbia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  61  FR  42848  (August  19, 
1996)).  bx  addition,  we  examine  the 
respondent's  allocation  methodolo^  to 
determine  if  there  is  internal 
consistency  between  the  numerator  and 
denominator  and  in  the  methodology  as 
a  whole.  For  example,  if  an  exfiense  is 
allocated  on  the  basis  of  total  sales 
vahie,  as  is  the  expense  dt  issue  here, 
the  expense  amount  (the  nimierator)  and 
the  total  sales  value  (the  dentHninator) 
should  reflect  the  same  pool  of  sales 
such  that  the  total  expense  amoimt 
reported  by  the  respondent  is  divided 
by  the  total  value  of  the  sales  for  whidi 
the  expense  was  actually  incurred. 
Likewise,  the  allocation  ratio  should  be 
applied  to  the  same  sales  price  reflected 
in  the  denominator.  For  example,  we 
would  not  accept  the  application  of  an 
allocation  ratio  to  home  maricet  gross 
sales  price  if  the  denominator  was 
calculated  by  totaling  the  value  of  all 
sales  on  the  basis  of  a  net  price.  In  the 
instant  case,  Koyo  Seiko,  the  Japanese 
parent,  incurred  the  pre-sale  freight 
expenses  at  issue  for  all  merchandise, 
whether  destined  for  sale  to  the  U.S.. 
third-country,  or  home  market  (with  the 
exception  of  the  home  market  OEM 
sales  described  above).  Because  Koyo 
does  not  maintain  its  records  such  that 
it  is  able  to  calculate  the  total  expense 
amount  incurred  for  each  market,  it  was 
unable  to  separately  calculate  the 
specific  pre-sale  faig^t  expense 
attributable  to  each  market.  Therefore, 
Koyo  used  as  its  allocation  numerator 
the  total  expense  amoimt  inciirred  by 
Koye  Seiko  for  all  merchandise,  as 
derived  fit>m  Koyo  Seiko's  sale»  records. 
The  sales  for  which  this  expense  was 
incurred  were  Koyo  Seiko's  sales  to  all 
its  customers,  which  encompassed  a 
mix  of  affiliated  and  unaffiliated  entities 
in  both  the  export  and  home  markets. 
Thus,  Koyo  calculated  its  pre-sale 
freight  allocation  denominator  by 
totaling  the  value  for  all  of  Koyo  Seiko's 
sales  to  all  its  customers,  as  derived 
bom  Koyo  Seiko's  records.  While  for 
these  final  results  we  have  adjusted  this 
denominator  to  exclude  the  total  sales 
value  of  home  market  OEM  sales,  we 
have  nevertheless  preserved  Koyo's 
basic  allocation  methodology.  Because 
Koyo  Seiko's  customers  encompassed  a 
mix  of  affiliated  and  unaffiliated  parties 
in  both  the  home  and  export  markets, 
Koyo's  denominator  includes  sales 
values  which  reflect  both  transfer  and 
resale  prices.  Since  Koyo  Seiko's 
customer  in  the  United  States  is  Koyo 


Corporation  of  U.S.A.  (KCU).  its  wholly- 
owned  U.S.  affiliate,  the  U.S.  sales 
transactions  relevant  to  Koyo's 
allocation  are  those  between  Koyo  Seiko 
and  KCU.  Thus,  Koyo  correctly 
included  within  its  denominator  the 
total  value  of  its  sales  to  KCU.  which 
were  made  at  transfiar  prices.  Similarly, 
in  the  home  and  third-country  markets 
Koyo  Seiko  sold  to  both  affiliated  and 
unaffiliated  customers.  Therefore,  Koyo 
properly  included  within  its  allocation 
denominator  the  total  value  of  Koyo 
Seiko's  sales  to  its  home  and  third- 
country  market  customers,  sense  of 
which  were  made  at  resale  prices  while 
others  were  at  transfer  prices.  Koyo's 
methodology,  therefore,  not  only  relies 
on  a  niunerator  and  denraninator  which 
reflect  the  same  pool  of  sales,  but  its 
denominator  is  oalculated  on  the  basis 
of  the  value  of  those  sales  for  which  th» 
reported  total  expense  amoimt  was 
actually  incurred.  When  calculating  the 
per-imit  expense  adjustmmt  amount  for 
each  U.S.  and  home  maricet  transaction. 
Koyo  applied  its  allocaticm  ratio  (which 
was  the  same  for  aU  sales)  to  the 
appropriate  unit  price.  For  U.S.  sales  it 
applieid  the  ratio  to  the  transfer  prices 
Koyo  reported  between  Koyo  Seiko  and 
KCU.  which  were  the  U.S.  prices  upon 
which  the  expense  was  incurred  and  the 
U.S.  sales  values  reflected  in  Koyo's 
allocation  doriominator.  For  home 
mari:et  sales.  Koyo  applied  die  ratio  to 
either  a  resale  price  (for  unaffiliated 
customers)  or  transfer  price  (for 
affiliated  customers)  because  these  were 
the  home  mariiet  prices  upon  which  the 
expense  was  incurred  and  the  home 
market  sales  values  reflected  in  the 
allocation  denominator. 

Timken  argues  that,  in  order  to 
properly  reflect  commercial  reality  and 
avoid  distortion.  Koyo  should  instead 
apply  its  ejqMnse  ratio  to  U.S.  resale 
prices,  the  price  between  KCU  and  the 
first  unaffiliated  U.S.  customer. 
However,  Timken  overlooks  the  fact  that 
this  transaction  is  not  the  sale  for  which 
the  expense  was  actually  incurred.  As  a 
result,  Timken's  proposed  methodology 
would  neither  reflect  the  manner  in 
which,  nor  the  sales  upon  which,  Koyo 
actually  incurred  the  expense.  Timken's 
argimient  also  ignores  the  fact  that 
Koyo's  allocation  denominator  includes 
not  only  U.S.  transfer  values  but  home 
market  and  third-coimtry  transfer  values 
as  well.  Thus,  Timken's  assertion  that 
Koyo  always  calculates  th^home  market 
expense  adjustment  on  the  basis  of 
resale  prices  is  incorrect.  Rather,  the 
record  demonstrates  that,  for  sales  to 
affiliated  home  market  parties,  Koyo 
calculated  the  adjustment  on  the  biasis 
of  the  transfer  price  between  Koyo  Seiko 


reasons,  we 
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and  the  aCEQiatec  [jbome  market 
customer.  In  adajtion,  rather  than  argue 
that  all  transfer  l^lues  induded  in 
Koyo's  denominklor  should  be  excluded 
from  the  allocatinn  methodology, 
Timken  limits  itsiargument  to  only  U.S. 
transfer  prices  and  rails  to  demonstrate 
why  U.S.  transfe^  values  aie  an 
improper  fectpr  ii  the  denominator's 
calculation  wmlei  home  market  and 
third-country  transfer  values  are  not 

Finally,  the  record  does  not  contain, 
and  Timken  has  hot  provided,  any 
evidence  d«nonstrating  that  the  transfer 
prices  Kovo  repented  between  Koyo 
Seiko  and  KCU  ai)e  unreliable.  Rather, 
the  record  indicates  that  these  transfer 
prices  were  maintained  by  KCU,  for 
purposes  other  than  antidumping 
proceedings,  witmn  the  ordinary  course 
of  business.  FurtUermore,  we  note  that 
antidtunping  proceedings  are  only  one 
of  the  factors  a  respondent  must  accoimt 
for  in  setting  its  transfer  prices;  transfer 
prices  are  also  subject  to  possible 
Internal  Revenue  Service  audits  for  U.S. 
tax  purposes  and  to  U.S.  Customs' 
review.  Thereforet  based  on  the  above 
reasons,  we  do  not  agree  with  the 
petitioner  that  Ki^yo's  basic  allocation 
methodology  is  unreasonable. 
Therefore,  for  th^  final  results,  while 
we  have  recalculated  Koyo's  originally    - 
reported  allocation  ratio  to  exclude 
home  market  OEM  sales,  we  have  made 
no  other  changes  tio  Koyo's  overall 
allocation  methodology. 

Comment  13:  Timken  argues  that  the 
Department  should  recalculate  Koyo's 
home  market  averege  short-term 
borrowing  rate  to  exclude  interest 
amoimts  which  i^  knaintains  are 
aberrational  and  unsupported  by  the 
record.  Timken  efforts  that  home 
market  verification  documents  detailing 
loans  taken  by  Koyo  during  the  FOR 
contain  two  loan  jBtitries  which  do  not 
list  certain  relevanjt  information 
regarding  the  tern  i^  and  details  of  these 
loans  for  which  mk  reported  interest 
was  incurred.        , 

Koyo  argues  th^^  Timken 's  assertions 
are  misplaced  because  they  are  based  on 
a  misunderstanding  of  the  credit 
verification  exhifapr  Koyo  argues  that 
the  interest  amoutiits  Timken  identified 
as  aberrational  do  not  constitute 
payments  on  specific  loans,  but  rather 
reflected  interest  paid  by  Koyo  Seiko 
under  some  otherj^rrangement.  Citing 
the  Department's  home  market 
verification  report.  Koyo  asserts  that  the 
Department  has  aloeady  verified  the 
accuracy  of  Koyo'is  reported  credit 
expense  ratio  and  found  no 
discrepancies.      \  < 

Department's  Pd^ition:  We  disagree 
with  Timken.  Dur^  ig  verification  we 


carefully  reviewe< 


the  manner  in  which 


Koyo  calculated  its  short-term  interest 
rate  and  its  credit  expense  ratios.  After 
reviewing  supporting  documentation  for 
each  of  several  loans  we  selected  from 
Koyo's  credit  calculation  worksheets, 
we  were  satisfied  that  Koyo  had 
accurately  reported  its  credit  expense. 
While  those  entries  identified  by 
Timken  were  not  among  those  chosen, 
we  emphasize  that  the  purpose  of 
verification  is  not  to  conduct  an  - 
exhaustive  review  of  a  response.  Rather, 
verification  is  intended  to  serve  as  a 
spot  check  to  verify  the  overall  integrity 
of  a  response  (see,  e.g.,  Bomont 
Industries  v.  United  States,  14  OT  208, 
209,  733  F.  Supp.  1507  (1900)).  Absent 
any  unrecondling  information  regarding 
Koyo's  calculation  of  its  short-term 
borrowing  rate,  we  were  satisfied  that 
this  expense  was  acciuetely  reported. 
Furthermore,  we  are  generally  satisfied 
with  Koyo's  explanation  of  and  the 
reliability  of  those  interest  amounts 
which  Timken  claims  should  be 
removed  from  the  interest  rate 
calculation  and  can  find  no  evidence  on 
the  record  that  indicates  these  interest 
amoimts  should  be  exduded  from  the 
calculation  of  credit;  accordingly,  we 
have  not  done  so  for  these  final  results. 
Comment  14:  In  its  case  brief  Timken 
argued  that  Koyo  allocated  its  home 
market  inventory  carrying  costs  (ICC) 
over  a  sales  value  which  improperly 
excluded  sales  to  its  distributors. 
However,  Timken  subsequently 
withdrew  that  argument.  In  addition, 
Timken  also  suggested  that  the 
Department  should  recalculate  Koyo's 
ICC  ratio  using  the  following 
methodology:  (1)  calculate  sep&rate  ICC 
ratios  for  Koyo  Seiko  sales  and  sales  by 
its  wholly-owned  distributors;  (2)  apply 
the  Koyo  Seiko  ICC  ratio  to  all  of  its 
sales;  and  (3)  apply  both  Koyo  Seiko's 
and  the  distributors'  ICC  rates  to  the 
affiliated  distributors'  sales.  Timken 
contends  that  this  methodology  would 
produce  a  more  accurate  result  because 
merchandise  stored  by  Koyo  Seiko  and 
by  its  distributors  remains  in  inventory 
for  different  average  periods  of  time. 

Koyo  did  not  specifically  conunent  on 
Timken 's  proposed  method  for 
allocating  ICC. 

Department's  Position:  We  agree  with 
Timken.  Exhibit  B-9  of  Koyo's 
questionnaire  response  indicates  that,  to 
calculate  its  reported  home  market  ICC, 
Koyo  derived  an  overall  average  number 
of  days  using  inventory  balance  and 
total  sales  figures  for  both  Koyo  Seiko 
and  its  consolidated  distributors. 
However,  because  there  were  significant 
differences  between  the  inventory 
balances  and  total  sales  values  for  Koyo 
Seiko  as  compared  to  those  for  its 
consolidated  distributors.  Koyo's 


calculation  of  a  single  average  number 
of  days  in  inventory  has  the  e^sct  of 
overstating  the  ICC  incurred  for  those 
sales  made  by  the  consolidated 
distributors  and  understating  the  ICC 
incurred  for  sales  made  by  Koyo  Seiko. 
Therefore,  because  information  exists  on 
the  record  which  would  allow  us  to 
calculate  home  maii:et  ICC  which  more 
closely  reflect  the  actual  experience  of 
Koyo  Seiko  and  its  consolidated 
distributore,  we  have  recalculated 
Koyo's  reported  home  market  ICC  for 
these  final  results.  Please  see  our  Final 
Results  Analysis  Memorandum  for 
Koyo,  dated  January  7, 1998  for  a 
detailed  explanation  of  our 
recalculation. 

Commeitt  15:  Timken  argues  that 
Koyo  imprq>erly  excluded  a  certain 
category  of  expenses  bom  its  reported 
total  export  selling  expenses. 

Koyo  responds  that  its  methodology 
properly  exdudes  these  expenses  and 
contends  that  Timken's  argument  is 
based  on  a  misunderstanding  of  the 
home  market  verification  report  and  of 
Koyo's  August  26, 1997  letter  in 
response  to  Timken's  pre-preliminary 
commwits.     *f  « 

Department's  Position:  We  disagree 
with  Timken.  We  have  reviewed  the 
home  market  verification  report  and  the 
relevant  exhibit  and  have  determined 
that  Koyo  correctiy  excluded  this 
expjense  category  from  its  total  export 
selling  expenses.  The  proprietary  nature 
of  this  argument  prevents  us  from 
discussing  it  in  further  detail  here.  For 
more  information,  refer  to  the 
proprietary  version  of  our  final  results 
analysis  memorandum  for  Koyo,  dated 
January  7, 1998. 

3.  Adjustments  to  United  States  Price 

Comment  16:  Timken  argues  that  the 
Department  should  apply  facts  available 
with  respect  to  Koyo's  pre-sale  U.S. 
inland  fiieight  because  Koyo  failed  to 
demonstrate  that  the  expenses  attributed 
to  subject  merchandise  are  reasonably 
accurate.  Timken  is  concerned  that 
Koyo's  allocation  methodology  is 
distortive  because  (1)  the  total  reported 
expenses  include  those  assodated  with 
shipping  merchandise  from  Japan. 
Europ)e,  and  from  Koyo  Corporation  of 
U.S.A.  Manufacturing  Division  (KCUM) 
to  KCU,  and  (2)  Koyo  allocated  freight 
costs  based  on  the  weight  of  all  sales, 
including  those  sales  for  which  KCU 
apparently  did  not  incur  a  freight 
expense. 

koyo  maintains  that  Timken 
incorrectly  assumes  that  this  expense  is 
allocated  on  the  basis  of  sales  value 
when  it  was  actually  allocated  on  the 
basis  of  the  weight  of  the  merchandise 
shipped.  Koyo  further  maintains  that 
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allocating  this  expense  based  on  weight 
is  not  distortive  because  the  cost  to  ship 
a  given  weight  of  non-scope  and  scope 
merchandise  is  identical.  Koyo  also 
argues  that  its  allocation  methodology  is 
well-established,  has  been  repeatedly 
verified,  and  was  again  verified  without 
discrepancy  at  the  Dejjartment's  U.S. 
verification  for  these  reviews. 

Department's  Position:  We  disagree 
with  Timken.  Koyo  calculated  its  U.S. 
inland  pre-sale  freight  expense  ratio  by 
dividing  KCU's  total  POR  freight-in 
expenses  (associated  with  shipping 
merchandise  from  railheads  to  KCU's 
warehouses)  as  reported  in  its  financial 
statements  by  the  total  gross  weight 
shipped  to  U.S.  customers  of  all 
products.  Koyo  then  multiplied  the 
resulting  fr«ight-in  factor  by  the  unit 
gross  weight  to  arrive  at  its  reported  pre- 
sale  freight  amounts.  During 
verification,  not  only  did  we  carefully 
examine  Koyo's  methodology  for 
allocating  its  U.S.  pre-sale  inland  freight 
expenses,  but  we  tied  KCU's  reported 
total  pre-sale  freight  expenses  directly  to 
its  financial  statements  and  found  no 
discrepancy.  In  addition,  we  verified 
that  the  gross  weight  reported  by  Koyo 
was  accurate  [see  Koyo  Seiko  U.S.' 
Verification  Report,  August  7,  1997,  at 
13). 

As  noted  above,  the  expense  total 
appearing  in  Koyo's  numerator 
encompasses  POR  freight-in  expenses 
incurred  when  shipping  merchandise 
(whether  scope  or  non-scope)  from 
Europe  and  Japan  to  KCU's  sales 
warehouses,  and  from  KCUM  to  KCU. 
Similarly,  the  denominator  includes  the 
POR  gross  weight  of  all  such  sales  for 
which  these  expenses  were  incurred. 
We  have  examined  the  record  and  are 
satisfied  that  Koyo's  records  do  not 
allow  it  to  report  these  expenses  on  a 
more  specific  basis.  Additionally,  while 
Timken  asserts  that  KCU  apparently 
allocates  U.S.  inland  pre-sale  freight 
expense  totals  to  certain  sales  for  which 
KCU  did  not  pay  for  freight  transfers 
from  KCUM  to  KCU,  we  can  find  no 
evidence  on  the  record  indicating  that 
KCU  did  not  incur  all  expenses 
associated  with  shipping  merchandise 
from  KCUM  to  KCU's  sales  weirehouse. 

Because  we  are  satisfied  that  Koyo's 
allocation  is  as  specific  as  possible,  and 
because  the  numerator  and  denominator 
properly  reflect  all  shipments  and  all 
expenses,  we  have  not  resorted  to  the 
use  of  facts  available  for  these  final 
results. 

Comment  1 7:  NTN  argues  that  the 
Department  should  have  calculated  CEP 
profit  on  a  level-of-trade  (LOT)-specific 
basis.  NTN  claims  that  the  Department 
noted  that  prices  differed  significantly 
based  on  the  LOT  at  which  merchandise 


was  sold.  NTN  claims  that  selling 
expenses  also  differed  by  LOT  and  had 
an  effect  on  prices  but  that  this 
difierence  does  not  account  entirely  for 
the  different  price  levels.  NTN  further 
emphasizes  that  section  772  (a)  and  (f) 
of  the  Act  expresses  a  preference  for  the 
profit  calculations  to  be  performed  as 
specifically  as  possible  and  on  the 
narrowest  basis  as  possible.  Finally, 
NTN  asserts  that  because  the 
Department  calculated  constructed 
value  (CV)  profit  on  a  LOT-specific  basis 
and  matched  U.S.  and  home  market 
sales  by  LOT,  the  calculation  of  CEP 
profit  ^ould  also  take  LOT  into 
account. 

Timken  argues  that  the  Department 
rejected  the  identical  argument  by  NTN 
in  its  final  results  of  the  sixth  review  of 
the  AFBs  case,  stating  that  "neither  the 
statute  nor  the  SAA  require  us  to 
calculate  CEP  profit  on  a  basis  more 
specific  than  the  subject  merchandise  as 
a  whole.  *  *  *  Itjhe  statute  and  SAA, 
by  referring  to  "the"  profit,  "total  actual 
profit,"  and  "total  expenses",  imply  that 
we  should  prefer  calculating  a  single 
profit  figure"  (see  AFBs  Vlat  2081  and 
2125).  For  these  same  reasons,  Timken 
contends  that  the  Department  should 
again  reject  NTN's  assertion  in  this  TRB 
review. 

Department's  Position:  We  agree  wdth 
Timken.  Neither  the  statute  nor  the  SAA 
requires  us  to  calculate  CEP  profit  on  a 
basis  more  specific  than  the  subject 
merchandise  as  a  whole.  See  AFBs  Vf  at 
2125.  Respondent's  suggestion  would 
not  only  add  a  layer  of  complexity  to  an 
already  complicated  exercise  with  no 
increase  in  accuracy,  but  a  portion  of 
the  CEP-profit  calculation  would  be 
more  susceptible  to  manipulation. 
Therefore,  for  these  final  results  we 
have  not  changed  our  CEP  profit 
calculation. 

Comment  18:  NTN  assarts  that  the 
Department  had  no  basis  for  including 
EP  sales  in  the  calculation  of  the  CEP 
profit  adjustment  and  argues  that 
section  772  (a)  and  (f)  of  the  Act  clearly 
state  that  the  adjustment  for  profit  to 
CEP  sales  is  to  be  based  on  the  expenses 
incurred  in  the  United  States  as  a 
percentage  of  total  expenses.  NTN 
contends  that  section  772(d)  of  the  Act 
contains  no  provision  for  the  inclusion 
of  export  price  expenses  and  that  the 
canon  of  statutory  construction, 
expressio  unius  est  exclusio  alterius, 
indicates  that  the  absence  of  such  a 
provision  precludes  its  inclusion.  NTN 
further  asserts  that  the  SAA  similarly 
states  that  "the  total  expenses  are  all 
expenses  incurred  by  or  on  behalf  of  the 
foreign  producer  and  exporter  and  the 
affiliated  seller  in  the  United  States  with 
respect  to  the  production  and  sale 


of.  .  .  the  subject  merchandise  sold  in 
the  United  States  and  the  foreign  like 
product  sold  in  the  exporting  country  (if 
Commerce  requested  this  information  in 
order  to  determine  the  normal  value  and 
the  constructed  export  price)". 
Therefore,  NTN  claims  that  the 
Department  has  calculated  CEP  profit  in 
a  manner  contrary  to  that  specified  in 
the  statute. 

Department's  Position:  We  disagree 
with  NTN.  The  Department's  September 
4, 1997  poUcy  bulletin  regarding  the 
calculation  of  CEP  profit  indicates  that 
section  772(f)(2)(D)  of  the  Act  clearly 
states  that  the  calculation  of  total  actual 
profit  is  to  include  all  revenues  and 
expenses  resulting  from  the 
respondent's  EP  sales  as  well  as  bom  its 
CEP  and  home  market  sales.  The  basis 
for  total  actual  profit  is  the  same  as  the 
basis  for  total  expenses  under  section 
772(f)(2)(C)  of  the  Act  The  first 
alternative  under  this  section  states  that, 
for  purposes  of  determining  profit,  the 
term  "total  expenses"  refers  to  all 
expenses  incurred  with  respect  to  the 
subject  merchandise  sold  in  the  United 
States  (as  well  as  home  market 
expenses).  Thus,  where  the  respondent 
makes  both  EP  and  CEP  sales  to  the 
United  States,  sales  of  the  subject 
merchandise  would  encompass  all  such 
transactions.  Therefore,  because  NTN 
had  EP  sales,  we  have  included  these 
sales  in  the  calculation  of  CEP  profit. 

Comment  19:  NTN  argues  that  the 
Department's  decision  to  ignore 
adjustments  to  its  U.S.  indirect  selling 
expenses  for  expenses  incurred  when 
financing  cash  deposits  for  antidumping 
duties  is  contrary  to  both  the 
Department's  position  in  past  reviews 
and  judicial  precedent,  and  that  it 
inappropriately  denies  an  adjustment 
for  expenses  incurred  solely  as  a  result 
of  the  existence  of  an  antidumping 
order. 

NTN  asserts  that  the  CIT  has 
previously  held  that  these  imputed 
interest  expenses  do  not  constitute 
selling  expenses,  and  cites  PQ  Corp.  v. 
United  States,  11  CIT  53. 67  (1987)  IPQ 
Corp),  in  which  the  CIT  stated,  "if 
deposits  of  estimated  antidumping 
duties  entered  into  the  calculation  of 
present  dumping  margins,  those 
deposits  would  work  to  open  up  a 
margin  where  none  otherwise  exists."  ^ 
NTN  claims  that  the  rationale  in  PQ 
Corp  applies  similarly  to  interest 
incurred  when  financing  cash  deposits, 
and  asserts  that  if  the  Department  were 
to  allow  interest  ex]}enses  fit>m  previous 
reviews  to  affect  the  calculation  of 
margins  for  current  reviews,  it  would 
precipitate  an  unendiiig  cycle  which 
would  prevent  the  Department  from 
revoking  an  order. 
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NTN  maintaiij  that  the  CTT,  in 
Timken  v.  United  States,  Slip  Op.  97- 
87  (July  3. 1997tTimken],  upheld 
NTN's  adjustments  to  U.S.  indirect 
selling  expenses  for  interest  incurred 
when  financing  cash  deposits,  andmotes 
that  the  Department  itself  argued  in 
support  of  such  an  adjustment.  NTN 
argues  that,  as  s«i  forth  in  Timken, 
interest  expenses  attributable  to  cash 
deposit  financing  are  not  incurred  in  the 
course  of  selling:  Merchandise  in  the 
United  States. 

NTN  also  refetences  the  CTT's 
decision  in  Federal  Mogul  Corp.  v. 
United  States,  Slip  Op.  96-163 
(December  12. 1996),  claiming  that  the 
err  explicitly  rejected  the  petitioner's 
argument  that  interest  expenses 
constituted  selliu  expenses  because 
they  were  incuned  as  a  tesult  of  NTN's 
"decision"  to  eng^e  in  dumping. 
Additionally,  armes  NTN,  the  Court 
rejected 'the  petittbner's  argument  that 
allowing  such  an  adjustment  was 
duplicative  of  interest  paid  on  the 
refund  of  excess  msh  cteposits. 

Timken  re8poii0s  that  the  Department 
correctly  rejected  ^fTN's  claim  for  a 
downward  adjustinent  to  U.S.  indirect 
selling  expenses  wa  interest  incurred 
when  financing  oash  deposits.  Timken 
argues  that  allowing  sudi  an  adjustment 
serves  as  an  incentive  to  respondents  to 
prolong  litigatioil  |to  avoid  actual 
payment  of  duties^  which  is  contrary  to 
the  purpose  of  th|a  interest  provision  set 
forth  in  the  Trade  Agreements  Act  of 
1979.  which  is  to  reduce  incentives  to 
delay  payment  of  duties  owed. 

Department's  Position:  We  agree  with 
Timken  that  we  sjljould  deny  an 
adjustment  to  NlW's  U.S.  indirect 
selling  expenses  for  expenses  which 
NTN  claims  are  related  to  financing  of 
cash  deposits. 

The  statute  do^  not  contain  a  precise 
definition  of  wha^  constitutes  a  selling 
expense.  Instead,  Congress  gave  the 
administering  authority  discretion  in 
this  area.  It  is  a  mdtter  of  policy  whether 
we  consider  there  to  be  any  financing 
expenses  associatEJd  with  cash  deposits. 
We  recognize  that  we  have,  to  a  limited 
extent,  removed  such  expenses  from 
indirect  selling  e^|>enses  for  such 
financing  expensol  in  past  reviews  of 
this  finding,  this  order,  and  other 
orders.  However,  Wre  have  reconsidered 
our  position  on  tljik  matter  and  have 
now  concluded  th^t  this  practice  is 
inappropriate.  Further,  we  note  that  the 
Comt's  affirmance  of  our  prior  policy 
does  not  preclude  us  from  following  this 
new,  reasonable  policy. 

We  have  long  njaintained,  and 
continue  to  maintain,  that  antidumping 
duties,  and  cash  c  eposits  of 
antidumping  duti  )k,  are  not  expenses 


that  we  should  deduct  from  U.S.  price. 
To  do  so  would  involve  a  circular  logic 
that  could  result  in  an  unending  spiral 
of  deductions  for  an  amount  that  is 
intended  to  represent  the  actual  offset 
for  the  dumping  [see,  e.g..  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et.  al;  Final  Results  of 
Antidumping  Duty  Administrative  . 
Reviews.  57  FR  28360  (June  24, 1992) 
(AFBs  H);  see  also,  e.g..  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
18390, 18395  (April  17, 1995)).  We  have 
also  declined  to  deduct  legal  fees 
associated  with  participation  in  an 
antidumping  case,  reasoning  that  such 
expenses  are  incurred  solely  as  a  result 
of  the  existence  of  the  antidumping  duty 
order  (see  AFBs  II).  Underlying  our  logic 
in  both  these  instances  is  an  attempt  to 
distinguish  between  business  expenses 
that  arise  from  economic  activities  in 
the  United  States  and  business  expenses 
that  are  direct,  inevitable  consequences 
of  an  antidimiping  duty  order. 
Financial  expenses  allegedly 
associated  with  cash  deposits  are  not  a 
direct,  inevitable  consequence  of  an 
antidumping  duty  order.  As  we  stated  in 
the  preliminary  results  at  47455: 
"(mjoney  is  fungible.  If  an  importer 
acquires  a  loan  to  cover  one  operating 
cost,  that  may  simply  mean  that  it  wm 
not  be  necessary  to  borrow  money  to 
cover  a  different  operating  qpst." 
Companies  may  choose  to  meet 
obligations  for  cash  deposits  in  a  variety 
of  ways  that  rely  on  existing  capital 
resources  or  that  require  raising  new 
resoiut»s  through  debt  or  equity.  For 
example,  companies  may  choose  to  pay 
deposits  by  using  cash  on  hand, 
obtaining  loans,  increasing  sales 
revenues,  or  raising  capital  through  the 
sale  of  equity  shares.  In  fact,  companies 
face  these  choices  every  day  regarding 
all  their  expenses  and  financial 
obligations.  There  is  nothing  inevitable 
about  a  company  having  to  finance  cash 
deposits  and  there  is  no  way  for  the 
Department  to  trace  the  motivation  or 
use  of  such  funds  even  if  it  were: 

In  a  difiierent  context,  we  have  made 
similar  observations.  For  example,  we 
stated  that  "debt  is  fungible  and 
corporations  can  shift  debt  and  its 
related  expenses  toward  or  away  from 
subsidiaries  in  order  to  manage  profit" 
[see  Ferrosilicon  from  Brazil,  61  FR  at 
59412  (regarding  whether  the 
Department  should  allocate  debt  to 
specific  divisions  of  a  corporaticm)). 

So,  while  under  the  statute  we  may 
allow  a  limited  exemption  bom 
deductions  from  U.S.  price  for  cash 
deposits  themselves  and  legal  fees 


associated  with  participation  in 
dumping  cases,  we  do  not  see  a  sound 
basis  for  extending  this  exemption  to 
financing  expenses  allegedly  associated 
with  financing  cash  deposits.  By  the 
same  token,  for  the  reasons  stated  above, 
we  would  not  allow  an  offset  for 
financing  the  payment  of  legal  fees 
associated  with  participation  in  a 
dumping  case. 

We  see  no  merit  to  the  argmnent  that, 
since  we  do  not  deduct  cash  deposits 
from  U.S.  price,  we  should  also  not 
deduct  financing  expenses  that  are 
arbitrarily  associated  with  cash 
deposits.  To  draw  an  analogy  which 
shows  why  this  logic  is  flawed,  we  also 
do  not  deduct  corporate  taxes  from  U.S. 
price;  however,  we  would  not  consider 
a  reduction  in  selling  expenses  to  reflect 
financing  alleged  to  be  associated  with 
payment  of  such  taxes. 

Finally,  we  also  determine  that  we 
should  not  use  an  imputed  amount  that 
would  theoretically  be  associated  with 
financing  of  cash  deposits.  There  is  no 
real  opportimity  cost  associated  with 
cash  deposits  when  the  paying  of  such 
deposits  is  a  precondition  for  doing 
business  in  the  United  States.  Like 
taxes,  rent,  and  salaries,  cash  deposits 
are  simply  a  financial  obligation  of 
doing  business.  Companies  cannot 
choose  not  to  pay  cash  deposits  if  they 
want  to  import  nor  can  they  dictate  the 
terms,  conditions,  or  timing  of  such 
payments.  By  contrast,  we  impute  credit 
and  inventory  carrying  costs  when 
companies  do  not  show  an  actual 
expense  in  their  records  because 
companies  have  it  within  their 
discretion  to  provide  difibrent  payment 
terms  to  diflierent  customers  and  to  hold 
different  inventory  balances  for  different 
markets.  We  impute  costs  in  these 
circumstances  as  a  means  of  comparing 
different  conditions  of  sale  in  dimrent 
markets.  Thus,  our  policy  on  imputed 
expenses  is  consistent;  under  this 
poUcy.  the  imputation  of  financing  costs 
to  actual  expenses  is  inappropriate. 

Comment  20:  Timken  contends  that 
the  Department  should  recalculate 
NTN's  U.S.  credit  expense  because  NTN 
reported  a  customer-specific  average 
credit  expense  rather  than  a  transaction- 
specific  credit  expense.  Timken  argues 
that  NTN  has  provided  the  necessary 
information  on  the  record  to  recalculate 
a  transaction-specific  credit  expense. 
Fiulher,  Timken  claims  that,  based  on  a 
comparison  of  the  credit  amounts 
reported  by  NTN  to  those  credit 
amounts  which  are  derived  when  using 
NTN's  reported  transaction-specific 
sales  payment  dates,  it  is  apparent  that 
NTN's  customer-specific  methodology 
produces  distortive  results. 
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NTN  argues  that  the  Department  has 
upheld  its  methodology  in  several  past 
proceedings  and  has  verified  the 
accuracy  of  NTN's  data,  not  only  in  this 
review,  but  in  previous  reviews  as  well. 
Department's  Position:  We  agree  with 
Timken  with  regard  to  NTN's  CEP  sales. 
We  have  data  on  the  record  which 
allows  us  to  calculate  a  transaction- 
specific  credit  expense  for  CEP  sales, 
llierefore,  we  have  recalculated  NTN's 
credit  expense  using  the  dates  of 
payment  which  NTN  reported. 

Comment  21:  Timken  contends  that 
NTN  improperly  excluded  certain 
expenses  from  its  reported  U.S.  indirect 
selling  expenses  and  states  that,  for  the 
purpose  of  final  results,  the  E)epartment 
should  deduct  these  expenses  from  CEP. 

NTN  argues  that  not  only  has  the 
Department  rejected  Timken 's  claim  in 
past  reviews,  determining  that  NTN's 
reporting  methodology  was  accurate, 
but  in  this  aurent  review  the 
Department  thoroughly  verified  this 
methodology  and  again  found  no 
discrepancies. 

Department's  Position:  We  agree  with 
the  respondent.  As  NTN  has  explained 
and  as  we  have  repeatedly  accepted, 
because  certain  of  its  U.S.  expenses 
were  incurred  solely  for  non-scope 
merchandise,  in  order  to  ensure  an 
accurate  allocation  of  its  U.S.  expenses, 
NTN  first  removed  all  such  expenses 
from  its  pool  of  U.S.  expenses.  The 
remaining  expenses  which  were 
incurred  for  either  scope  or  non-scope 
merchandise,  but  cannot  be  specifically 
linked  to  either  scope  or  non-scope 
merchandise  by  NTN,  were  then 
allocated  to  scope  and  non-scope 
merchandise.  We  have  consistently 
determined  this  methodology  to  be 
reasonable  not  only  in  past  reviews  of 
these  TRB  cases  but  in  past  reviews  of 
AFB  cases  as  well  (see  92/93  TRB  Final 
andAFBs  VUi.  In  addition,  for  this 
review,  we  verified  NTN's  U.S. 
expenses  and  found  no  discrepancies 
[see  Department's  U.S.  Verification 
Report  for  NTN,  June  3,  1997,  at  10) 
(NTN  U.S.  Report).  Because  NTN  has 
not  altered  its  methodology  for  this 
current  review  and  because  the  record 
in  this  review  indicates  no  reason  for  a 
different  methodology  to  be  used,  we 
have  again  accepted  this  methodology 
for  these  final  results. 

Comment  22:  Timken  alleges  that 
certain  of  NTN's  claimed  EP 
transactions  are  actually  CEP 
transactions  when  examined  in  light  of 
the  criteria  for  defining  EP  transactions 
as  outlined  in  the  Department's 
Antidumping  Manual.  Petitioner  states 
that  EP  sales  must  meet  the  following 
criteria;  (1)  the  sales  transaction  occurs 
prior  to  importation:  (2)  tht^- 


merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent;  (3)  this  was  a 
customary  commercial  channel  for  sales 
of  this  merchandise  between  the  parties 
involved;  and  (4)  the  related  agent  in  the 
United  States  acted  only  as  a  processor 
of  the  sales-related  dociunentation  and 
a  commimication  link  with  the 
unrelated  U.S.  buyer.  Timken  argues 
that,  when  the  activities  of  the  related 
selling  agent  exceed  the  functions 
normally  associated  with  a  related  agent 
involved  wdth  EP  sales,  the  sale  cannot 
be  classified  as  an  EP  sale.  For  example, 
petitioner  asserts  that  the  Department's 
Antidumping  Manual  (1994)  states  that 
"the  extent  of  the  related  selling  agent's 
normal  functions,  such  as  the 
administration  of  warranties, 
advertising,  extensive  in-house 
technical  assistance,  and  the 
supervision  of  further  manufacturing, 
may  indicate  that  the  agent  is  more  than 
the  "paper-pusher"  envisioned  for 
purchase  price  sales"  (see  Antidumping 
Manual,  Chapter  7  at  4-5).  Timken 
claims  that  evidence  on  the  record 
indicates  that  NTN's  U.S.  subsidiary, 
NBCA,  performed  niunerous  functions 
which  exceeded  those  normally 
associated  with  a  related  agent  involved 
in  EP  sales  transactions.  As  a  result, 
Timken  concludes,  the  E)epartment 
should  reclassify  all  of  NTN's  reported 
EP  sales  as  CEP  sales. 

NTN  argues  that,  as  the  Department 
has  verified  in  this  current  and  in 
previous  TRB  reviews,  (1)  there  were  no 
sales  negotiations  between  its 
unaffiliated  EP  customer  and  NBCA.  (2) 
NBCA  did  not  receive  any  purchase 
orders  from  the  unaffiliated  customer, 
(3)  NBCA  did  not  generate  any  invoices 
for  unaffiliated  customers,  (4)  NBCA 
never  took  title  to  the  merchandise  in 
question,  (5)  NBCA  never  carried  the 
merchandise  in  its  inventory,  and  (6) 
NBCA  never  acted  as  the  importer  of 
record.  In  summary  NTN  states,  these 
sales  were  clearly  made  in  Japan  and 
clearly  met  the  Department's  definition 
of  EP  sales  transactions.  Furthermore, 
NTN  adds,  the  record  demonstrates  that 
NBCA  acted  solely  as  a  communications 
link  and  a  processor  of  documents  with 
respect  to  U.S.  EP  sales. 

Department's  Position:  We  agree  with 
NTN.  Timken  lists  the  criteria  the 
Department  considers  when  deciding 
whether  sales  should  be  classified  as  EP 
or  CEP.  Of  the  criteria  outlined, 
however,  the  only  area  that  Timken 
questions  is  the  activities  of  NBCA's 
haison  office.  As  NTN  notes,  there  is  no 
information  on  the  record  suggesting 
that  NBCA  is  the  seller  for  the  sales  in 


question  or  that  NTN  performed 
activities  that  exceeded  those  normally 
associated  with  the  role  of  a  related 
agent  in  EP  transactions.  Moreover,  we 
verified  NTN's  response  for  this  review 
and  fotind  that  NBCA's  functions  wdth 
respect  to  EP  sales  were  limited  to  being 
a  communications  link  and  a  processor 
of  documents.  Therefore,  we  have  not 
reclassified  NTN's  EP  sales  for  these 
final  results. 

Comment  23:  Due  to  the  proprietary 
nature  of  the  comments  we  received 
regarding  NTN  USA's  expenses,  we  are 
unable  to  state  the  concerns  expressed 
by  both  NTN  and  Timken  and  our 
position  vrith  response  to  this  issue. 
Therefore,  for  a  detailed  explanation  of 
this  issue  and  our  position,  please  see 
the  proprietary  analysis  memorandiun 
for  NTN  dated  January  7^  1998. 

4.  Cost  of  Production  (COP)  and 
Constructed  Value  (CV)  » 

Comment  24:  NTN  claims  that  the 
Department's  preliminary  residts 
adjustment  to  COP  and  CV  for  affiliated- 
party  inputs  is  distortive  and  should  be 
eliminated.  NTN  argues  that  the 
Department's  adjustment,  which  was 
calculated  based  on  sampled 
transactions,  does  not  accurately  reflect 
the  experience  of  all  sales  and.  by 
applying  the  results  of  the  sample  to  the 
total  population  of  affiliated-party 
purchases,  the  Department,  in  essence, 
used  facts  available  when  sufficient 
information  was  clearly  available  on  the 
record.  NTN  further  argues  that  the 
Department  misinterpreted  section 
773(f)(2)  and  (3)  of  the  Act  by 
determining  that  an  adjustment  was 
necessary.  NTN  claims  that  section 
773(f)(2)  of  the  Act  addresses  the 
circumstances  under  which  the 
Department  should  disreganl  some 
transactions,  but  it  does  not  mention  the 
Department's  practice  of  choosing  the 
hi^est  of  either  the  cost  of  production, 
transfer  prices,  or  market  prices  when 
calculating  COP  or  CV.  NTN 
additionally  claims  that  Section 
773(f)(3)  of  the  Act  requires  the 
Department  to  have  reasonable  grounds 
to  believe  that  inputs  are  being  sold  at 
less  than  the  COP  before  it  rnay  use  COP 
information.  NTN  contends  that, 
because  the  record  demonstrates  that 
affiliates  sold  many  inputs  to  NTN 
above  COP,  it  is  incorrect  for  the 
Department  to  adjust  the  costs  for  all 
TRBs  which  contained  affiliated-party 
inputs. 

NTN  also  asserts  that,  assimiing  the 
Department  was  correct  in  making  an 
adjustment  for  affiliated-party  inputs,  it 
should  use  a  more  reasonable 
recalculation  methodology  such  as  the 
weighted-average  difference  between 
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CX)P  and  transier  price  for  all  inputs 
sold  to  NTN.  According  to  NTN.  by 
adjusting  all  salis  whidi  had  an 
afBliated-party'ihput.  the  Department 
added  adaitionai  profit  to  those  inputs 
which  already  included  profit. 
Therefore,  NTI^  iconcludes  that  the 
Department  should  use  NTN's  affiliated- 
party  input  data  as  reported. 

The  petitioner  contends  that  the 
Department  acted  in  accordance  with 
-section  773(f)(2)  and  (3)  of  the  Act  and 
that  NTN  failed  to  demonstrate  that  the 
Department's  adjustments  produced 
distorted  result^!  According  to  the 
petitioner,  sectildn  773(f)(2)  and  (3)  of 
the  Act  states  that  the  Department  may 
use  information  available  in 
circumstances  such  as  those  which  exist 
with  respect  to  NTN  in  this  review  and 
that  the  Departi|i|ent  has  the  right  to  usa 
discretion  in  selecting  the  bluest  of  (1) 
the  transfer  price  from  an  affiliated, 
party,  (2)  the  CGff  for  the  input,  or  (3) 
the  price  from  thje  unaffiliated  party. 
Timken  disputeaNTN's  interpretation 
of  section  773(n(|3)  of  the  Act,  stating 
that  the  statute  dbes  not  require  the« 
Department  to  act  only  if  it  is  able  to 
determine  that  all  inputs  have  been 
priced  below  OpP.  Rather,  Timken 
argues,  the  Department  may  act  when  it 
has  reasonable  gtounds  to  believe  or 
suspect  that  an  amoimt  represented  as 
the  value  of  an  affiliated-party  input  is 
less  than  the  COP  of  the  input. 
Moreover,  the  petitioner  asserts,  the 
Department  actra  reasonably  in  making 
its  preliminary  adjustment  because  it 
had  limited  data  regarding  NTN's 
affiUated-party  Uputs.  Thus,  the 
Department  reaibnably  determined  that 
the  problem  it  h]|d  identified  was  likely 
to  affect  all  modleils  with  affiliated-party 
inputs.  Finally,  Timken  claims,  for  each 
TRB  part  number  where  the  COP  of  the 
affiliated-party  input  was  greater  than 
the  transfer  price;  the  Department 
should  increase  COP  and  CV  by  an 
amount  equal  to  the  difference  between 
transfer  price  and  the  COP. 

Department's  J^osition:  We  disagree 
with  NTN  that  oijr  adjustment  to 
increase  certain  ttansfer  prices  to  equal 
a  market  price  is  flawed.  The 
Department  tested  affiliated-party 
inputs  on  a  sample  basis,  and  applied 
the  results  of  th£^ample  to  the  total 
population  of  affiliated-party 
transactions.  Our  [adjustment  reHed  on 
affiliated-party  flictors  provided  by  NTN 
in  its  COP  and  CV  database  and  it 
accounted  for  the  fact  that  only  certain 
inputs  obtained  horn  certain  affiliates 
did  not  reflect  a  Uarket  value.  The 
preamble  of  sect^^n  351.407  of  the  Final 
Rule  at  27296  anid  27413  leaves 
conducting  an  arm's-length  test  of  the 
transfer  price  to  the  Department's 


discretion  depending  on  the  fiicts  and 
circumstances  of  the  case.  In  this 
instance,  NTN  provided  the  transfer 
prices  and  cost  information  for  its  major 
inputs.  We  examined  this  information 
on  a  sample  basis  and  determined  that 
the  company's  reported  amounts  were 
not  less  than  its  respective  COP.  as 
required  by  section  773(f)(3)  of  the  Act. 
NTN  also  provided  a  market  vahie  for 
identical  or  similar  inputs  obtained 
bom  or  sold  to  non-affiliated  parties  to 
establish  that  the  transfisr  price  was 
cranparable  to  the  market  price.  We  then 
examined  this  infwmation  on  a  sample 
basis  and  determined  that  in  certain 
instances  the  company's  reported 
transfisr  prices  did  not  reflect  a  market 
price,  as  reqiiiired  by  section  773(f)(2)  of 
the  Act.  As  noted  on  page  24  of  the  June 
13. 1997  cost  verification  report,  NTN 
could  not  explain  the  difference 
between  the  transfer  price  and  the 
market  jaice.  Thus,  for  the  preliminary 
resuhs  we  used  the  results  of  our 
samples  to  increase  the  manufacturing 
coste  of  the  control  numbers  NTN 
identified  as  including  related-party 
inputs. 

We  also  disagree  with  NTN's 
contention  that  it  is  not  appropriate  for 
the  Department  to  rely  oa  section 
773(f)(2)  and  (3)  of  the  Act  in  this 
instance.  We  note  that  section  351.407 
(a)  and  (b)  of  the  Final  Rule,  at  27296 
and  27413,  sets  forth  certain  rules  that 
are  common  to  the  calculation  of  CV 
and  COP.  This  section  states  that  for  the 
purpose  of  section  773(f)(3)  of  the  Act 
the  Department  will  determine  the  value 
of  a  major  input  purchased  from  an 
affiliated  person  hased  on  the  higher  of: 
(1)  the  price  paid  by  the-exporter  or 
producer  to  the  affihated  person  for  the 
major  input;  (2)  the  amount  usually 
reflected  in  sales  of  the  major  input  in 
the  market  imder  consideration;  or  (3) 
the  cost  to  the  affiliated  person  of 
producing  the  major  input. 
Furthermore,  we  have  reUed  on  this 
methodology  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Canada,  62  FR  18449, 18457  (April  15, 
1997).  AFRs  VI  at  2115,  and  the  92/93 
TRB  Final.  In  each  of  these  review's 
final  results,  the  Department  determined 
that  in  the  case  of  a  transaction  between 
affiliated  persons  involving  a  major 
input,  we  will  use  the  highest  of  the 
transfer  price  between  the  affihated 
party,  the  market  price  between 
unaffiliated  persons  involving  the  major 
input,  or  the  affiliated  supplier's  cost  of 
producing  this  input. 

Accordmgly.'for  the  final  results  we 
adjusted  NTN's  reported  costs  to 


accoimt  for  the  difference  between  the 
transfer  price  and  market  vdue  for 
inputs  purchased  from  affihated  parties 
based  on  the  adjustment  factor  used  in 
the  preliminary  results. 

Comment  25:  Petitioner  states  that  the 
Department  should  ensure  that  the 
calculation  of  COP  and  CV  includes 
certain  non-operating  expenses  (e.g., 
certain  write-offs,  depraciatian  of  idle 
eqiiiproent.  fcveign  currency  gains  and 
losses,  etc.)  NSK.  on  the  other  hand, 
contends  that  the  exclusion  of  these 
non-operating  expenses  is  permissible 
and  is  based  on  piast  Department 
practice. 

Department's  Position:  For  the  final 
results  we  have  relied  on  NSK's 
reported  general  expense  factor  that 
excludes  certain  non-operating  income 
and  expenses.  We  reviewed  the 
information  on  the  record  and  noted 
that  (4SK  included  depreciation  of  idle 
equipment  in  its  COP.  As  for  the  other 
non-operating  expenses  identified  by 
the  petitioner,  we  note  that  NSK 
excluded  them  fit>m  the  calciilation  of 
COP.  However,  these  non-operating 
expenses  are  minor  expenses.  Thus, 
including  them  in  the  calculation  of  the 
dumping  margin  has  a  de  minimis  effect 
on  the  calculation  of  NSK's  margin. 
Comment  26:  NSK  argues  that,  in 
accordance  with  section  773(f)  of  the 
Act,  the  Department  may  only  substitute 
affiliated-party  costs  for  a  respondent's 
reported  transfer  prices  for  affiliated- 
party  inputs  for  purposes  of  sections 
773(b)  and  773(e)  of  the  statute. 
However,  NSK  asserts,  in  the 
preliminary  results  the  Department  also 
substituted  affiliated-party  cost  data 
when  it  determined  whether  the  foreign 
like  product  was  commercially 
comparable  to  each  U.S.  model,  when  it 
calculated  a  difference-in  merchandise 
(difiner)  adjustment  for  non-identical 
U.S.  and  home  market  matches,  and 
when  it  recalculated  NSK's  reported 
U.S.  inventory  carrying  costs  priorlo 
deducting  this  expense  from  CEP.  Citing 
Ad  Hoc  Comm,  of  AZ-NM-TX-FL 
Producers  of  Grey  Portland  Cement  v. 
United  States,  13  F.3d  398,  401  (Fed. 
Cir.  1994),  NSK  contends  that  where 
Congress  has  included  specific  language 
in  one  section  of  the  statute  but  has 
omitted  it  from  another,  related  section 
of  the  same  statute,  it  is  generally 
presumed  that  Congress  intended  the 
omission.  Therefore,  NSK  argues, 
because  the  statutory  authority  to 
determine  whether  the  foreign  like 
product  is  commercially  comparable  to  , 
the  U.S.  merchandise,  to  adjust  NV  for 
difrner,  and  to  adjust  CEP  for  U.S. 
inventory  carrying  costs  is  found  in 
sections  771(16).  773(a)(6).  and  772(d) 
of  the  Act,  respectrvely.  and  not  in 
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section  773(f).  and  because  section 
773(f)  specifically  limits  the  substitution 
of  related-party  costs  to  sections  773(b) 
and  773(e)  of  the  statute,  the 
antidumping  law  clearly  does  not 
permit  the  Department  to  use  affiliated- 
party  cost  (fata  to  determine  commercial 
comparabihty,  to  calculate  the  dihner 
adjustment,  or  to  calculate  an 
adjustment  to  CEP  for  inventory 
carrying  costs.  Therefore.  NSK 
concludes,  the  Department  should  rely 
on  NSK's  reported  cost  data  without 
regard  to  aMUated-supplier  cost  data  in 
all  instances  except  where  specifically 
authorized  by  the  statute. 

NSK  also  asserts  that  the  substitution 
of  affiliated-party  costs  when 
determining  commercial  comparabihty 
constitutes  an  alteration  of  the 
Department's  model-match 
methodology  and  prevents  respondents 
from  taking  advantage  of  the 
Department's  TRB  Option  II  reporting 
methodology.  NSK  argues  that  it  is  not 
only  difficult  for  a  respondent  to  obtain 
affiliated-party  cost  data  in  time  to 
integrate  it  into  the  model  match,  but  it 
is  often  the  case  that  an  affiliated 
suppUer  refuses  to  provide  the 
respondent  with  its  cost  data.  As  a 
result,  NSK  contends,  through  no  fault 
of  its  own,  a  respondent's  inability  to 
obtain  affi  hated-party  cost  data  may 
result  in  the  inabihty  to  compare 
appropriate  models  and  in  the 
Etepartment's  use  of  total  facts  available. 

Timken  argues  that,  contrary  to  NSK's 
assertions,  there  is  nothing  in  the 
statutory  provisions  cited  by  NSK  which 
restricts  the  Department's  discretion  to 
use  adjusted  cost  data  for  purposes 
other  than  sections  773(b)  and  773(e)  of 
the  statute.  For  example,  Timken 
maintains,  section  771(16)  of  the  Act, 
the  "model-match"  provision,  only 
instructs  the  Department  to  select 
comparison  merchandise  that  is  "Uke" 
the  U.S.  subject  merchandise  in 
component  material  and  uses  and  is 
"approximately  equal  in  commercial 
value,"  and  does  not  specify  the 
methodology  by  which  the  Department 
is  to  select  the  similar  comparison 
merchandise  or  determine  commercial 
comparabihty.  Rather,  citing  the  CAFC's 
decision  in  Koyo  Seiko  v.  United  States, 
66  F.3d  1204  (Fed.  Cir.  1995),  Timken 
contends  that,  because  Congress  has 
impUcitly  delegated  authority  to  the 
Department  to  determine  and  apply  a 
model-match  methodology,  it  was  not 
inappropriate  or  unlawful  for  the 
^Department  to  rely  on  aRiliated-party 
cost  data  in  making  its  commercial 
comparability  determination  for  NSK. 

Likewise.  'Timken  argues  that  the 
provision  which  underlies  the 
Department's  difiner  adjustment,  section 


773(a)(6)  of  the  Act,  does  not  detail  the 
precise  methodology  that  the 
Department  must  use  to  make  such  an 
adjustment.  Hence,  Timken  states. 
Congress  has  again  imphcitly  delegated 
authority  to  the  Department  to  formulate 
an  appropriate  methodology  and  the 
Department  reasonably  determined  that 
it  was  appropriate  to  use  NSK's 
affiliated-party  cost  data  when 
calculating  this  adjustment. 

Timken  also  asserts  that  section 
772(d)  of  the  Act  does  not  detail  the 
methodology  the  Department  is  to  use  to 
calculate  ICC  adjustments  to  CEP  but 
only  lists  the  kinds  of  expenses  that  may 
be  deducted  from  CEP.  Therefore, 
Timken  argues.  Congress  has  once  again 
imphcitly  delegated  authority  to  the 
Department  to  select  an  appropriate 
methodology  to  calculate  ICC  and  other 
expenses; 

Finally,  Timken  argues,  the 
Department's  substitution  of  affiUated- 
party  cost  data  when  determining  the 
commercial  comparabihty  of  NSK's 
home  market  comparison  merchandise 
is  not  likely  to  have  a  significant  impact 
on  the  Department's  model  matches. 
Moreover,  Timken  concludes,  not  only 
are  respondents  required  to  supply  data 
on  multiple  models  for  matching  under 
the  TRB  Option  II  reporting 
methodology,  but  any  respondent 
concerned  about  the  potential  effect  on 
the  model-match  may  revise  its 
submission  accordingly. 

Department's  Position:  We  agree  with 
Timken.  In  our  prehminary  results  for 
NSK,  in  accordance  with  section  773(f) 
of  the  Act,  we  recalculated  NSK's 
reported  TRB-specific  COP  and  CV  to 
include  the  COP  of  an  affiliated-party 
input  if  the  transfer  price  NSK  reported 
for  that  input  was  less  than  the  COP  for 
that  input.  We  note  that  COP  and  CV  are 
composed  of  several  components.  The 
adjustment  we  made  for  NSK's 
affiliated-party  inputs  is  actually  an 
adjustment  to  its  reported  material 
costs.  Because  material  costs  are  a 
component  of  the  variable  cost  of 
manufacture  (VCOM)  and  the  total  cost 
of  manufacture  (TCOM),  and  these  in 
turn  are  components  of  COP  and  CV, 
when  we  adjusted  NSK's  reported 
material  costs  we  not  only  recalculated 
its  COP  and  CV,  but  we  effectively 
recalculated  VCOM  and  TCOM 
comjponents  of  COP  and  CV  as  well. 

NSK's  assertions  overlook  the  fact  that 
the  Department  does  not  rely  on  a 
respondent's  reported  costs  solely  for 
the  calculation  of  COP  and  CV.  We  also 
use  cost  information  in  a  variety  of  other 
aspects  of  our  margin  calculations.  For 
example,  when  determining  the 
commercial  comparability  of  the  foreign 
like  product  in  accordance  with  section 


771(16)  of  the  Act,  it  has  been  our  long- 
standing practice  to  rely  on  the  product- 
specific  VCOMs  and  TCOMs  for  U.S. 
and  home  market  merchandise. 
Likewise,  when  calculating  a  dihner 
adjustment  to  NV  in  accordance  with 
section  773(b)  of  the  Act,  it  has  been  oiu- 
consistent  policy  to  calculate  the 
adjustment  as  the  difference  between 
the  product-specific  VCOMs  for  the  U.S. 
and  home  market  merchandise 
compared  [see.  e.g.,  92-93  TRB  Prelim  at 
57631).  Furthermore,  we  have  permitted 
respondents  to  calculate  their  reported 
ICC  on  the  basis  of  TCOM. 

As  a  result,  if  we  determine  a 
component  of  a  respondent's  COP  and 
CV  is  distortive  for  one  aspect  of  our 
analysis,  it  is  reasonable  to  make  the 
same  determination  with  respect  to 
those  other  aspects  of  our  margin 
calculations  where  we  relied  on  the 
identical  cost  data.  To  do  otherwise 
would  not  only  produce  distortive 
results  but  would  be  contrary  to  oiur 
mandate  to  administer  the  dumping 
laws  as  accurately  as  possible. 

NSK  incorrectly  asserts  that  section 
773(f)  of  the  Act  specifically  limits 
substitution  of  affiliated-party  cost  data 
to  our  analysis  imder  sections  773(b) 
and  773(e).  In  fact,  section  773(f) 
indicates  that  for  purposes  of 
subsections  (b)  and  (e)  we  may 
substitute  certain  cost  data  but  773(f) 
does  not  prohibit  this  kind  of 
substitution  for  other  purposes.  None  of 
the  sections  of  the  statute  (771(16), 
772(d).  and  773(a)(6)),  for  which  NSK 
argues  that  we  may  not  substitute 
affiliated-party  costs,  exphdtly 
precludes  the  incorporation  of  corrected 
cost  data.  For  example,  the  only 
guidance  provided  by  section  771(16)  of 
the  Act  is  that  the  comparison 
merchandise  be  "hke"  the  U.S.  subject 
merchandise  in  terms  of  component 
material  and  uses  and  "approximately 
equal  in  commercial  value."  Therefore, 
as  Timken  points  out,  section  771(16)  of 
the  Act  does  not  specify  a  particular 
methodology  for  determining 
appropriate  matches.  Rather,  the  statute 
implicitly  delegates  the  selection  of  an 
appropriate  methodology  to  the 
ciepartment. 

Likewise,  section  773(a)(6)  of  the  Act 
grants  us  the  same  discretion  to 
determine  a  suitable  method  to  calculate 
a  difmer  adjustment  and  does  not 
restrict  our  selection  of  an  appropriate 
methodology  to  any  particular 
approach.  In  addition,  with  respect  to 
our  recalculation  of  NSK's  U.S.  ICC, 
section  772(d)  of  the  Act  only  specifies 
what  adjustments  are  to  be  made  to 
determine  CEP  and  does  not  provide 
details  regarding  the  precise 
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calculations  for  each  particular 
adjustment.  ■   ' ' 

Accordingly  j  ive  have  not  altered  our 
model-matdh.  dlfioner,  or  calculation  of 
NSK's  ICC  for  ^ese  final  results. 

5.  \Sscellaneous  Comments  Related  to 
Duty  Absorption.  Sample  Sales,  Level  of 
Trade,  and  the  Axm's-Length  Test 

Comment  27s  Timken  contends  that 
the  Department's  decision  not  to  make 
an  adjustment  to  CEP  to  account  for 
indirect  selling|#xpenses  and  ICC 
incurred  in  Japah  because  expenses 
were  not  related  specifically  to 
commercial  activity  in  the  United  States 
was  incorrect  Timken  argues  that  under 
pre-URAA  law  the  Department 
deducted  all  semng  expenses  incurred 
in  exDorting  to  the  United  States  and 
that  the  new  law  was  not  intended  to 
change  the  Department's  practice. 
Timken  contend^  that  the  SAA  clearly 
indicates  that  Congress  did  not  intend  to 
change  the  old  law  insofar  as  the 
Department's  prior  treatment  of  selling 
expenses  was  concerned.  Further, 
Timken  asserts  that  imder  the 
Department's  nmv  regulations  (19  CFR 
351.402(b),  62  m  at  27411),  CEPahould 
be  adjusted  if  the  expenses  in  question 
are  related  to  the  sale  to  the  unaffiliated 
customer  in  the  United  States  but  not  if 
they  are  oqly  associated  with  the  sale  to 
the  U.S.  affiliate.  Therefore,  Timken 
argues  that  the  Department  should 
implement  the  $AA  and  the 
understanding  Q>ngress  intended  by 
deducting  expon  selling  expenses 
incurred  in  Jap^  from  the  calculation 
of  CEP.  1 1 

NTN,  NSK,  Kbyo,  and  Fuji  assert  that 
the  SAA  fully  supports  the 
Department's  decision  not  to  adjust  CEP 
to  account  for  indirect  selling  expenses 
and  ICC  incurred  in  Japan  and  cite  to 
section  772(d)  of  the  Act  which  states 
that  "constructed  export  price  will  be 
calculated  by  reducing  the  price  of  the 
first  sale  to  an  unaffiliated  customer  in 
the  United  State^  by  the  amount  of  the 
following  expenebs  (and  profit) 
associated  with  economic  activities 
occurring  in  the  United  States."  SAA  at 
823.  Further,  respondents  argue  that  the 
Department  has  used  the  same 
methodology  in  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  From  Japan,  and  Tapered 
Roller  Bearings.  \Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  From  Japan;  Final  Results  of 
Antidumping  Dufy  Administrative 
Reviews  and  TeMiination  in  Part.  62  FR 
11825, 11834  (Kttrch  13. 1997)  [94-95 
TRB  Final)  and  JtlFBs  Vtt  at  54043  and 
54055,  in  which 'me  Department 
concluded  that  export  selling  expenses 
are  not  spedficaPy  associate  dkectly   v 


with  commercial  activity  in  the  United 
States. 

Department's  Position:  As  we  stated 
in  the  94-95  TRB  Final  at  11825, 11834 
and  AFBs  V7at  2124.  we  will  deduct 
from  CEP  only  those  expenses 
associated  with  economic  activities  in 
the  United  States  which  occurred  with 
respect  to  sales  to  the  unaffiliated  U.S. 
customer.  We  found  no  information  on 
the  record  for  this  review  period  to 
indicate  that  the  indirect  selling 
expenses  and  ICC  for  the  respondents 
that  were  incurred  in  their  respective 
home  markets  were  inciured  on  sales  to 
the  unaffiliated  customer  in  the  United 
States. 

In  addition,  it  is  clear  fit>m  the  SAA 
that  under  the  new  statute  we  should 
deduct  from  CEP  only  those  expenses 
associated  with  econcunic  activities  in 
the  United  States.  The  SAA  also 
indicates  that  "constructed  export  price 
is  now  calculated  to  be.  as  closely  as 
possible,  a  price  corresponding  to  an 
export  price  between  non-affiliated 
exporters  and  importers"  (see  SAA  at 
823).  Therefore,  we  have  deducted  bom 
CEP  only  those  expenses  associated 
with  commercial  activities  in  the  United 
States.  Timken 's  reference  to  the  SAA  to 
support  the  proposition  that  the  new 
law  is  not  intended  to  change  our 
practice  in  this  regard  is  misplaced. 
Timken  cites  various  provisions  of  the 
SAA  which  state  that  our  practice  with 
respect  to  "assumptions"  would  not 
change.  The  SAA  explains  that 
"assumptions"  are  selling  expenses  of 
the  purchaser  for  which  Uie  foreign 
seller  agrees  to  pay  [see  SAA  at  824); 
Thus,  if  the  home  market  producer 
agrees  to  pay  for  the  affiliated  importer's 
cost  of  advertising  in  the  U.S.  market, 
the  Department  would  deduct  such  an 
expense  as  an  "assimiption."  It  should 
be  noted  that  assumptions  are  different 
than  selling  expenses  incurred  in  the 
home  market  in  selling  to  the  affiliated 
importer,  which  are  not  incurred  "on 
behalf  of  the  buyer"  [i.e..  the  affiliated 
importer).  Rath«r.  the  expcnrter  incius 
such  expenses  on  its  own  behalf,  and  for 
its  own  benefit,  in  order  to  complete  the 
sale  to  the  affiliated  importer  [see  AFBs 
VI  at  2124).  In  this  case  respondent's 
reported  selling  expenses  at  issue  were 
not  associated  with  commercial  activity 
in  the  United  States.  Rather,  the 
expenses  at  issue  were  incurred  prior  to 
the  commercial  activity  in  the  United 
States.  Therefore,  because  the 
respondents'  reported  export  selling 
expenses  and  ICC  did  not  represent 
commercial  activities  performed  in  the 
United  States,  we  did  not  deduct  these 
expenses  from  CEP  for  these  final 
results. 


Duty  Absorption 

As  indicated  in  the  introduction  to 
this  notice,  section  751(a)(4)  of  the  Act 
provides  for  the  Department,  if 
requested,  to  determine  whether 
antidumping  duties  have  been  absmbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter,  and 
authorizes  this  type  of  investigation 
during  an  administrative  review 
initiated  two  years  or  foiu'  years  after 
publication  of  an  order. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act  [i.e.. 
orders  in  effect  as  of  January  1. 1995), 
section  351.213(j)(2)  of  the  Department's 
regulations  provides  that  the 
Department  will  make  a  duty-absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  62  FR  27296.  27394  (May 
19. 1997).  Although  these  antidumping 
regulations  are  not  binding  upon  the 
Department  for  these  TRB  reviews,  they 
do  constitute  a  public  statement  of  how 
the  Department  expects  to  proceed  in 
construing  section  751(a)(4)  of  the  Act. 
This  approach  ensures  that  interested 
parties  will  have  the  opportunity  to 
request  a  duty-absorption  determination 
prior  to  the  time  of  the  simsat  review  of 
the  order  under  section  751(c)  of  the  Act 
on  entries  for  which  the  second  and 
fourth  years  following  an  order  have 
already  passed.  Because  this  finding  and 
order  on  TRBs  have  been  in  effect  since 
1976  and  1987,  these  are  transition 
orders  in  accordance  with  section 
751(c)(6)(C)  of  the  Act;  therefore,  based 
on  the  policy  stated  above,  the 
Department  will  consider  a  request  for 
a  duty-absorption  determination  during 
a  review  initiated  in  1996  or  1998.  On 
December  11, 1996,  Timken  requested 
that  the  Department  determine,  with 
respect  to  various  respondents,  whether 
antidumping  duties  lud  been  absorbed 
diuing  the  POR.  Since  these  reviews 
were  initiated  in  1996  and  such  a 
request  was  made,  we  have  made  a 
duty-absorption  determination  a&part  of 
these  administrative  reviews. 

In  our  preliminary  results  of  review 
we  calculated  the  percentage  of  sales  by 
a  U.S.  affiliate  with  dumping  margins 
for  each  enporter.  We  stated  that,  with 
respect  to  those  companies  (with 
affiliated  importer(s))  that  had  diunping 
margins,  we  would  rebuttably  presume 
that  the  duties  will  be  absorbed  for 
those  sales  which  were  diunped. 
Subsequent  to  the  preliminarv  results, 
we  received  comments  regarding  our 
duty-absorption  detnmination  but  have 
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not  changed  our  presumption  for  these 
final  results. 

Comment  28:  NSK,  NTN,  and  Koyo 
claim  that  the  Department  has 
interpreted  section  351.213(j)  of  its 
regulations  incorrectly  as  providing  for 
duty-absorption  inquiries  in  the  second 
and  fourth  years  following  a  sunset 
review  after  which  an  order  is 
continued  and  in  periods  such,  as  the 
seventh  and  ninth  reviews  for  transition 
orders.  Citing  the  principle  of  statutory 
construction  "expressio  unius  est 
exclusio  alterius,"  wherein  there  is  an 
inference  that  all  omissions  should  be 
understood  as  exclusions,  respondents 
conclude  that  the  lack  of  explicit 
Congressional  approval  for  duty- 
absorption  inquiries  for  the  latter 
transition  orders  shows  that  Congress 
did  not  intend  for  duty-absorption 
inquiries  to  be  initiated  more  than  four 
years  after  publication  of  an 
antidumping  order.  Finally,  respondents 
contend  that  the  Department  is  incorrect 
in  justifying  the  duty-absorption  inquiry 
by  considering  the  TRB  order  and 
finding  as  transitional  in  accordance 
with  section  751(c)(6)(C)  of  the  Act. 
According  to  respondents,  section 
751(c)(6)(C)  of  the  Act  only  applies  to 
"sunset"  reviews. 

Timken  claims  that  not  only  does 
narrowing  the  applicability  of  the  duty- 
absorption  inquiries  to  only  the  second 
and  fourth  years  of  sunset  reviews 
unduly  limit  the  effectiveness  of  the 
statute,  but  there  is  no  indication  that 
sections  751(a)(4)  or  751(c)(6)(D)  of  the 
Act  intended  such  a  narrow  application. 
Timken's  response  to  the  legal  principle 
of  "all  omissions  should  be  understood 
as  exclusions"  is  that  it  has  little  force 
in  the  administrative  setting  because 
deference  is  granted  to  an  agency's 
interpretation  of  a  statute,  unless 
Congress  has  directly  spoken  to  the 
question  at  issue  (citing  Mobile 
Communications  Corp.  Of  America  v. 
F.C.C.,  77  F.3d  1399, 1404-1045). 
Timken  further  argues  that  "whether  the 
specification  of  one  matter  means  the 
exclusion  of  another  is  a  matter  of 
legislative  intent  for  which  one  must 
look  at  the  statute  as  a  whole"  (citing 
Massoi^usetts  Trustees  of  Eastern  Gas 
&  Fuel  Associates  v.  United  States,  312 
F.2d  214,  220  (1st  Cir.  1963)  (citing 
authority),  aff'd.  377  U.S.  235  (1964)). 

Department's  Position:  As  for  the  time 
frame  in  which  we  are  conducting  these 
reviews,  section  351. 213(j)(l)  of  our 
regulations,  in  accordance  with  section 
751  (a)(4)  of  the  Act,  provides  for  the 
conduct,  upon  request,  of  duty- 
absorption  inquiries  in  reviews  initiated 
two  aikl  four  years  after  the  publication 
of  an  antidiunping  duty  order  [see  e.g., 
AFBs  VZTat  54043  and  54044).  The 


preamble  to  the  proposed  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  foiuth  year  [see  Final 
Rule  at  7317).  Because  the  TRB  order 
and  finding  have  been  in  effect  since 
1987  and  1976,  respectively,  these  are 
transitional  in  accordance  with  section 
751(c)(6)(C)  of  the  Act  [see  e.g.,  AFBs 
Vn  at  54044  and  54075).  This  being  a 
review  initiated  in  1996  and  a  request 
having  been  made,  we  have  made  duty- 
absorption  determinations  as  part  of 
these  administrative  reviews. 

Comment  29:  Respondents  argue  that 
measuring  duty  absorption  based  on 
information  not  known  until  the 
completion  of  an  administrative  review 
is  unfair.  More  specifically,  they  claim 
that  the  nature  of  the  review  process 
prevents  them  firom  determining  the 
U.S.  price  increase  necessary  to  pass 
dumping  duties  on  to  customers 
because  the  ultimate  liability  fit  hot 
determined  until  the  end  of  a  review. 
Respondents  argue  further  that,  other 
than  dumping  duties  paid  at  the  time  of 
entry,  they  have  no  means  of  estimating 
the  price  increases  necessary  to  pass 
dumping  duties  on  to  the  customers. 

Finally,  respondents  argue  that  the 
Department  cannot  presume 
"rebuttably"  that  duty  absorption  on 
sales  to  a  U.S.  affiliate  exists  if  the 
record  does  not  contain  evidence  of  the 
U.S.  purchaser's  assumption  of  liability 
for  ultimate  assessment.  Respondents 
claim  that  the  Department's  rebuttable 
presumption  ignores  commercial  reality 
in  that  no  U.S.  buyer  would  agree  to 
assume  liability  for  an  imascertainable 
amount  of  duties.  Respondents  claim 
that  the  Department  has  not  provided 
any  reason  for  adopting  the 
presumption  of  duty  absorption  and  that 
the  presumption  is  not  allowable  by 
law. 

Timken  agrees  with  the  Department's 
approach  in  using  the  rebuttable 
presumption  that  the  duties  for  sales 
that  were  dumped  will  be  absorbed. 
Timken  argues  that  the  Department's 
examination  of  whether  duty  absorption 
occurred  by  reviewing  data  on  the 
volume  of  dumped  imports  and 
dumping  margins  follows  the  guidelines 
of  the  SAA.  Timken  argues  that  the 
Department's  decision  was  reasonable, 
given  the  lack  of  record  evidence  that 
the  first  unrelated  customer  will  be 
responsible  for  paying  the  duty  that  is 
ultimately  assessed,  the  consistency  of 
the  Department's  dumping 
determinations,  and  the  fact  that  the 
Department  gives  the  respondents  the 
opportimity  to  provide  evidence  that  the 


unaffiliated  purchasers  will  pay  the 
assessed  duty. 

Department's  Position:  We  agree  with 
Timken.  An  investigation  as  to  whether 
there  is  duty  absorption  does  not  simply 
involve  publishing  the  margin  in  the 
final  results  of  review.  As  the 
Department  noted  in  the  preliminary 
results  of  these  reviews,  the 
determination  that  duty  absorption 
exists  is  also  based  on  the  lack  of  any 
information  on  the  record  that  the  first 
unaffiliated  customer  will  be 
responsible  for  paying  the  duty  that  is  - 
ultimately  assesised.  Absent  such  an 
irrevocable  agreement  between  the 
affiliated  U.S.  importer(s)  and  the  first 
unaffiliated  customer,  there  is  no  basis 
for  the  Department  to  conclude  that  the 
duty  attributable  to  the  margin  is  not 
being  absorbed  (see,  e.g..  AFBs  VZZat 
54043  and  54044). 

As  was  the  case  with  the  most 
recently  completed  review  of  AFBs.  this 
is  an  instance  where  the  existence  of  a 
margin  raises  an  initial  presumption 
that  the  respondent  and  its  affiliated 
importer(s)  are  absorbing  the  duty.  As 
such,  the  burden  of  producing  evidence 
to  the  contrary  shifts  to  the  respondent 
[see  Creswell  Trading  Co.,  Inc.  v.  United 
States,  15  F.3d  1054  (CAFC 1994)). 
Here,  the  respondents  have  failed  to 
place  evidence  on  the  record,  despite 
being  given  ample  time  to  do  so,  in 
support  of  their  position  that  they  and 
their  affiliated  importer(s)  are  not 
absorbing  the  duties  [see,  e.g.,  AFBs  VU 
at  54043  and  54044). 

Comment  30:  Koyo  and  NSK  argue 
that,  even  if  a  duty-absorption  inquiry  is 
lawful,  the  Department's  duty- 
absorption  methodology  foils  to  measure 
duty  absorption  on  respondents'  U.S. 
sales  database  as  a  whole.  Respondents 
claim  that  by  not  considering  sales 
made  at  non-dumped  prices  the 
Department  fails  to  get  an  accurate 
measure  of  whether  duty  absorption  has 
occurred. 

Timken  responds  that  taking  into 
consideration  negative  margins  in  a 
duty-absorption  inquiry  may  indirectly 
lead  to  increased  levels  of  dumping. 
Timken  asserts  that  while  sales  priced 
above  "dumping  levels"  may  in  fact 
allow  an  importer  to  engage  in  duty 
absorption,  this  does  not  change  the 
likelihood  that  dumping  will  increase 
upon  revocation  of.an  order. 

Department's  Position:  We  disagree 
with  respondents  that  we  should 
aggregate  negative  and  positive  margins 
in  our  duty-absorption  determination. 
The  Department  treats  so-called 
"negative"  margins  as  being  equal  to 
zero  in  calculating  a  weighted-average 
margin  because  otherwise  exporters 
would  be  able  to  mask  their  dumped 
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sales  with  non-d^imped  sales  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Profe^ional  Electric  Cutting 
Tools  and  ProfeS^onal  Electric 
Sanding/Grindii^  Tools  from  Japan.  58 
FR  30149  (N4ay  M.  1993)).  It  would  be 
inconsistent  on  one  hand  to  calculate 
margins  using  otih  positive-mazgin 
sales,  which  >s  the  Department's 
practice,  and  then  aigue,  in  effect,  that 
there  are  no  margins  for  duty-absorption 
pujTDoses  becaua»la  deduction  from  the 
total  duties  determined  should  be  made 
for  sales  without  p^argins  (see  AFB  VU 
at  54043  and  54(P5,  citing  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of/^ptidumping  Duty 
■?w,  62  FR  18744, 
J7)).  However,  non- 
:  the  percentage  of 
||iated  importers  which 
'  srefore  affect  the 
ption  inquiry. 

Level  of  Trade  (LbT) 

As  set  forth  in  4ction  773(a)(7)  of  the 
Act  and  in  the  SAA  at  829-831,  to  the 
extent  practicabl0  |we  have  determined 
NV  based  on  salek|at  the  same  LOT  as 
the  LOT  of  the  EP  land  CEP  sales.  When 
we  were  unable  tO'  find  comparison 
sales  at  the  same  LOT  as  the  EP  (»  CEP 
sales,  we  compared  the  U.S.  sales  to 
sales  at  a  different  LOT  in  the 
comparison  markiet.  We  determined  the 
LOT  of  EP  sales  ob  the  basis  of  the 
starting  prices  of  sales  to  the  United 
States.  We  based  the  LOT  of  CEP  sales 
on  the  price  in  the  United  States  after 
making  the  CEP  (Eductions  under 
section  772(d)  of  the  Act  but  before 
making  the  deductjlons  under  section 
772(c)  of  the  Act.  Where  home  market 
prices  served  as  the  basis  of  NV,  we 
determined  the  NV  LOT  based  on 
starting  prices  in  the  NV  market.  Where 
NV  was  based  on  (^,  we  determined 
the  NV  LOT  based  on  the  LOT  of  the 
sales  from  which  we  derived  SG&A  and 
profit  for  CV.  In  order  to  determine  the 
LOT  of  U.S.  sales  and  comparison  sales, 
we  reviewed  and  compared  distribution 
systems,  including  selling  fiinctions, 
classes  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  LOT.«Custpmer  categories  such 
as  distributor,  original  equipment 
manufacturer  (O^),  or  wholesaler  are 
commonly  used  bv  respondents  to 
describe  LOTs  but  ^  insufficient  to 
establish  a  LOT.  Dilfferent  LOTs 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  pyen  substantial  ones, 
are  not  alone  suffident  to  establish  a 
difference  in  the  li(t)Ts.  Diffiarent  LOTs 
are  characterized  hV  purchasers  at 
different  stages  in  me  chain  of 


distribution  and  sellers  performing 
qualitatively  or  quantitatively  different 
frmctions  in  sellug  to  them.  See  AFBs 
Wat  2105. 

As  in  the  preliminary  results,  where 
we  established  that  the  comparison 
sales  were  made  at  a  different  LOT  than 
the  sales  to  the  United  States,  we  made 
a  LOT  adjustment  if  we  were  able  to 
determine  that  the  differences  in  LOTs 
afiiacted  price  comparability.  We 
determined  the  effect  on  price 
comparability  by  examining  sales  at 
difiiarent  LOTs  in  the  comparison 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  foreign 
mailcet  sales  used  for  comparison  and 
foreign  market  sales  at  the  LOT  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculated  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  LOTs.  We 
used  the  average  difference  in  net  prices 
to  adjust  NV  when  NV  was  based  on  a 
LOT  different  bom  that  of  the  export 
sale.  If  there  was  a  pattern  of  no  price 
differences,  the  differences  in  LOTs  did 
not  have  a  price  effect  and,  therefore,  no 
adjustment  was  necessary. 

Section  773  of  the  Act  provides  for  an 
adjustment  to  NV  when  NV  is  based  on 
a  LOT  different  bom  that  of  the  CEP  if 
the  NV  level  is  more  remote  from  the 
factory  than  the  CEP  and  if  we  are 
unable  to  determine  whether  the 
difference  in  LOTs  between  the  CEP  and 
NV  affects  the  comparability  of  their 
prices  {see,  e.g.,  AFBs  VlZat  31566  and 
31572).  This  latter  situation  can  occur 
when  there  is  no  home  market  LOT 
equivalent  to  the  U.S.  LOT  or  where 
there  is  an  equivalent  home  market  level 
but  the  data  are  insufficient  to  support 
a  conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(a)(7)(B)  of  the  Act  and  is 
the  lower  of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  bom  the  starting  price  used  to 
calculate  CEP. 

The  CEP  offset  is  not  automatically 
granted  each  time  we  use  CEP  (see,  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731, 61732  (November 
19, 1997)).  The  CEP  offset  is  made  only 
when  the  LOT  of  the  home  market  sale 
is  more  advanced  than  the  LOT  of  the 
CEP  sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  diere  is 
an  effect  on  price  comparability. 

We  determined  that  for  respondents 
Koyo  antl  NSK  there  were  two  home 
market  LOTs  and  one  U.S.  LOT  (i.e.,  the 
CEP  LOT).  For  FUji  we  determined  that 


one  LOT  existed  in  the  home  market 
and  three  distinct  LOTs  existed  in  the 
U.S.  market  (the  CEP  LOT  and  two  EP 
LOTs).  Because  there  was  no  home 
market  LOT  equivalent  to  any  of  the 
U.S.  LOTs  for  Fuji,  NSK.  and  Koyo.  and 
because  NV  for  these  firms  represented 
a  price  more  remote  fitim  the  fectory 
than  the  CEP,  for  these  firms  we  made 
a  CEP  offset  adjustment  to  NV  in  our 
CEP  comparisons  (see  Certain  Internal- 
Combustion  Industrial  Fork  Lift  Trucks 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  5592,  5608  (February  6, 
1997)). 

We  determined  that  for  MC  a  single 
LOT  existed  in  the  third-country  market 
and  that  a  single  EP  LOT  existed  in  the 
U.S.  market.  Based  on  our  comparison 
of  the  U.S.  EP  LOT  to  the  third-country 
LOT.  we  determined  that  the  third- 
country  LOT  was  the  same  as  the  EP 
LOT.  As  a  result,  we  made  no  LOT 
adjustment. 

For  NTN  we  foimd  that  there  were 
three  home  market  LOTs  and  two  (EP 
and  CEP)  LOTs  in  the  United  States. 
Because  there  were  no  home  market 
LOTs  equivalent  to  NTN's  CEP  LOT. 
and  because  NV  for  NTN  represented  a 
price  more  remote  bom  the  factory  than 
the  CEP,  we  made  a  CEP  offiset 
adjustment  to  NV  in  our  CEP 
comparisons.  We  also  determined  that 
NTN's  EP  LOT  was  equivalent  to  one  of 
its  LOTs  in  the  home  market.  Because 
we  determined  that  there  was  a  pattern 
of  consistent  price  differences,  we  made 
a  LOT  adjustment  to  NV  for  NTN  in  our 
EP  comparisons  where  the  U.S.  EP  safe 
matched  to  a  home  market  sale  at  a 
different  level  of  trade. 

Comment  31:  Koyo,  NTN,  and  NSK 
contend  that  the  Department's  practice 
with  regard  to  LOTs  effectively 
precludes  a  LOT  adjustment  to  NV  for 
CEP  comparisons  and  is  thus  contrary  to 
law  and  Congressional  intent. 

NSK  contends  that  there  is  no 
statutory  requirement  that  a  LOT 
adjustment  be  based  on  the  full 
difference  in  prices  between  the  home 
market  comparison  LOT  and  the  HM 
LOT  equivalent  to  the  CEP  LOT  and 
suggests  that  a  partial  LOT  adjustment 
is  contemplated  by  the  statute.  NSK 
contends  that  the  plain  reading  of  the 
statute  requires  that  the  Department 
must  adjust  NV  for  CEP  sales  for  the 
difference  between  price  levels  at  the 
LOTs  which  do  exist  in  the  home 
market.  Therefore,  NSK  argues  the 
Department  should  at  least  make  a 
partial  LOT  adjustment  when 
comparing  NSK's  CEP  sales  to  home 
market  aftermarket  (AM)  sales  which,  it 
contends,  are  more  advanced  than  HM 
OEM  sales  becaiise  prices  are  higher  at 
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the  HM  AM  LOT.  Finally,  NSK 
contends  that  the  Department  should 
grant  NSK  a  partial  LOT  adjustment 
equal  to  the  price  difference  between 
home  market  AM  sales  and  OEM  sales. 

Koyo  asserts  that  it  and  other 
respondents  have  proposed  to  the 
Department  alternative  methods  by 
which  the  Department  could  construct 
an  appropriate  home  market  LOT  by 
deducting  from  NV  those  home  market 
expenses  that  correspond  to  the 
expenses  that  are  deducted  from  CEP, 
but  that  the  Department  has  failed  to 
provide  a  reasonable  explanation  for 
rejecting  the  proposals. 

NTN  states  that  the  Department 
should  make  a  price-based  LOT 
adjustment  when  the  LOT  of  the  CEP 
sale  is  different  from  the  LOT  of  the 
comparison  foreign  like  product,  and 
that  the  LOT  of  the  CEP  sale  should  be 
based  on  the  sale  to  the  first  unaffiliated 
U.S.  customer  prior  to  the  deduction  of 
expenses  pursuant  to  section  772(d)  of 
the  Act.  NTN  asserts  that  such  an 
approach  is  not  only  consistent  with  the 
EJepartment's  model-match 
methodology,  but  evidence  on  the 
record  demonstrates  that  NTN's 
performance  of  different  selling 
activities  at  each  LOT  affected  price 
comparability.  NTN  argues  that  it  is 
unreasonable  for  the  Department  to 
refuse  to  make  a  price-based  adjustment 
when  there  are  significant  differences  in 
prices  between  home  market  LOTs  and 
U.S.  sales  are  matched  to  home  market 
sales  at  LOTs  different  than  the  U.S. 
sale. 

Timken  contends  that  under  section 
773(a)(7)(A)(ii)  of  the  Act,  Congress 
intended  for  a  LOT  adjustment  to  be 
made  only  if  it  was  "demonstrated  to 
affect  price  comparability,  based  on  a 
pattern  of  consistent  price  differences 
between  sales  at  different  LOT's  in  the 
country  in  which  normal  value  is 
determined."  Timken  contends  that  the 
adjustment  cannot  be  made  unless  a 
LOT  equivalent  to  the  U.S.  LOT  exists 
in  the  home  market.  Therefore,  Timken 
claims,  if  the  data  available  to  the 
Department  does  not  allow  the 
demonstration  required  by  section 
773(a)(7)(A)(ii)  of  the  Act,  the  statute 
does  not  permit  a  LOT  adjustment  and 
allows  only  a  CEP  offset. 

Further.  Timken  argues  that  NSK's 
assertion  that  the  Department  could 
have  calculated  a  "partial  LOT 
adjustment"  for  the  difference  between 
the  CEP  LOT  and  the  home  market  AM 
LOT  on  the  basis  of  a  consistent  pattern 
of  price  differences  between  the  home 
market  OEM  and  AM  LOTs  is 
unfounded.  Timken  contends  that 
where  there  is  no  home  market  LOT 
comparable  to  the  U.S.  LOT,  the  statute 


does  not  authorize  the  use  of  price 
differences  between  different  home 
market  LOTs  to  substitute  for  calculated 
LOT  adjustments.  As  a  result,  Timken 
concludes,  the  Department  should  reject 
NSK's  claim  for  the  same  reasons  it 
rejected  the  identical  argument  in  AFBs 
VUat  54043  anfl  54056-57. 

Department's  Position:  We  disagree 
with  respondents.  Our  methodology 
does  not  preclude  LOT  adjustments  to 
NV  for  CEP  sales.  Rather,  we  do  not 
make  a  LOT  adjustment  where  the  fects 
of  the  case  do  not  support  such  an 
adjustment.  Based  upon  our 
examination  of  the  information  on  the 
record,  for  this  review  we  found  that  no 
respondent  had  a  home  market  LOT 
equivalent  to  its  CEP  LOT.  As  a  result, 
because  we  lacked  the  information 
necessary  to  determine  whether  there  is 
a  pattern  of  consistent  price  differences 
between  the  relevant  LOTs,  we  did  not 
make  a  LOT  adjustment  for  any  of  the 
respondents  when  we  matched  a  CEP 
sale  to  a  sale  of  the  foreign  like  product 
at  a  different  LOT.  We  disagree  with 
NSK  that  we  should  make  a  "partial 
LOT  adjustment"  because  there  is  no 
provision  in  the  statute  for  making  such 
a  partial  adjustment.  We  make  a  LOT 
adjustment  when  there  is  "any 
difference  between  the  export  price  or 
constructed  export  price  and  the  (NV] 
that  is  shown  to  be  wholly  or  partly  due 
to  a  difference  in  LOT  between  the 
export  price  or  constructed  export  price 
and  the  normal  value."  See  section 
773(a)(7)(A)  of  the  Act.  While  NSK  has 
interpreted  the  phrase  "wholly  or 
partly"  to  justify  a  partial  LOT 
adjustment,  we  interpret  this  phrase  to 
mean  that  we  may  make  a  LOT 
adjustment  only  if  part  of  the 
differences  in  prices  between  LOTs  is 
attributable  to  the  difference  in  LOT.  In 
other  words,  we  need  not  demonstrate 
that  no  factor  other  than  LOT  influenced 
a  pattern  of  price  differences.  Thus,  we 
do  not  read  into  this  language  of  the 
statute  the  authority  to  make  a  LOT 
adjustment  between  two  home  market 
LOTs  where  neither  level  is  equivalent 
to  the  LOT  of  the  U.S.  sale. 

We  also  disagree  with  Koyo  that  we 
should  adopt  one  of  the  proposed 
alternative  methods  by  which  we  would 
"construct"  home  market  LOTs.  We 
base  home  market  LOTs  on  a 
respondent's  actual  experience  in 
selling  in  the  home  market.  Therefore, 
because  there  is  no  statutory  basis  for  us 
to  "construct"  levels  in  the  home 
market  or  elsewhere,  we  have  not  used 
Koyo's  claimed  constructed  NV  LOT  in 
order  to  calculate  a  LOT  adjustment  for 
Koyo's  CEP  sales  (see  AFBs  VUat  54040, 
54047). 


Furthermore,  we  disagree  with  NSK 
that  its  CEP  sales  should  be  matched  to 
its  home  market  OEM  sales  before  they 
are  matched  to  home  market  AM  sales. 
Based  upon  oiu-  examination  of  the 
information  on  the  record,  we  found 
that  no  fcome  market  LOT  for  NSK  had 
more  selling  functions  than  another 
home  market  level.  Rathcir,  the  home 
market  LOTs  each  involved  different 
degrees  of  various  selling  functions.  We 
conclude  that,  for  NSK  and  for 
respondents  generally,  while  the 
reported  home  market  LOTs  are 
different  &t>m  one  another,  no  home 
market  LOT  is  more  advanced  than  any 
other  based  upon  the  evidence  on  the 
record.  We  also  disagree  with  NSK's 
assertion  that,  because  its  OEM  prices 
are  generally  lower  than  its  AM  prices, 
its  OEM  LOT  is  less  advanced  than  the 
distributor/aftennarket  LOT.  We 
determine  whether  one  LOT  is  more 
advanced  than  another  on  the  basis  of 
the  selling  functions  {)erformed  by  a 
respondent  with  respect  to  the  two 
LOTs.  NSK's  home  market  OEM  and 
AM  sales  are  more  advanced  than  the 
LOT  of  the  CEP  sales  because 
comparatively  fewer  selling  functions 
are  associated  with  the  CEP  sales  than 
are  associated  with  sales  to  either  of  the 
other  LOTs.  Therefore,  we  have  not 
altered  our  LOT  methodology. 

Finally,  we  disagree  with  NTN.  The 
definition  of  "constructed  export  price" 
contained  at  section  772(d)  of  the  Act 
indicates  clearly  that  we  are  to  base  CEP 
on  the  U.S.  resale  price,  as  adjusted  for 
U.S.  selling  expenses  and  profit.  As 
such,  the  CEP  reflects  a  price  exclusive 
of  all  selling  expenses  and  profit 
associated  with  economic  activities 
occurring  in  the  United  States.  See  SAA 
at  823.  These  adjustments  are  necessary 
in  order  to  arrive  at,  asihe  term  CEP 
makes  clear,  a  "constructed"  EP.  The 
adjustments  we  make  to  the  starting 
price,  specifically  those  made  pursuant 
to  section  772(d)  of  the  Act  ("Additional 
Adjustments  for  Constructed  Export 
Price"),  normally  change  the  LOT. 
Accordingly,  we  must  determine  the 
LOT  of  CEP  sales  exclusive  of  the 
expenses  (and  associated  selling 
functions)  that  we  deduct  pursuant  to 
this  section  (see,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands:  Final  Results  of 
Antidumping  Administrative  Review.  62 
FR  18475, 18480  (April  15,  1997)).  As 
stated  earlier,  because  none  of  NTN's 
home  market  LOTs  were  equivalent  to 
the  LOT  of  its  CEP  sales,  we  were 
unable  to  make  a  LOT  adjustment  for 
such  sales. 

Comment  32:  NTN  contends  that  the 
Department  should  have  reUed  on  its 
U.S.  and  home  market  selling  expenses. 
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which  were  based  on  LOT,  as  reported, 
instead  of  reallocating  these  selling 
expenses  without  re^rd  to  LOT.  NTN 
aivues  that  thepbpartment  incorrectly 
relied  on  the  CIT's  decision  in  The 
Timken  Company  v.  United  States.  Slip 
Op.  96-86  (MaVIl,  1996)(TimJten  1)  as 
the  basis  for  its  p  lallocation  because  the 
standards  set  foMi  in  the  Timken  1 
decision  are  not^nlv  met  by  NTN's 
allocated  expeni^s,  but  its  original 
reporting  methodology  is  less  distortive 
than  the  Departi^ent's  reallocation 
without  regard  tti  LOT.  NTN  further 
asserts  that  the  l|)bpartnient's  reliance  on 
Timken  1  is  mistflaced  due  to  Uie  feet 
that  the  Departniint  has  previously 
indicated  that  NTN's  reporting 
methodology  is  within  me  parameters  of 
the  Timken  1  determination.  For 
example,  NTN  asserts,  in  92/93  TUB 
Final  at  57629  aki  57636,  the 
Department  detennined  that  NTN's 
LOT-based  repo^ng  was  not  acceptable 
based  "solely  on  our  discovery  of  a 
discrepancy  in  ffTN's  reported  total 
U.S.  sales  value  for  scope  merchandise 
during  the  FOR.  f!  NTN  maintains  that  it 
is  clear  from  thepknguage  of  the 
determination  tq^t  the  only  reason  the 
Department  rejedjed  NTN's  reported 
expenses  was  an!  iUeged  discrepancy  in 
reported  numbera.  NTN  claims  that  not 
only  is  the  reporung  methodology  in 
this  review  identical  to  that  in  the 
above-cited  final  tesults,  but  the 
Department  fouiK^  no  discrepancies  in 
this  methodology  iduring  its  U.S.  sales 
verification.       li 

In  addition,  NTN  contends  that  the 
Department  detefWned  that  different 
LOTs  existed  in  ^e  U.S.  and  Japanese 
markets  for  its  sai^  (see  TRB  Prelim  at 
47458-9),  and  that  the  decision  to 
allocate  certain  U.S.  and  home  market 
expenses  without  pregard  to  LOT  voids 
the  LOT  determihetion  made  in  the 
preliminary  resu)ts,  insofiar  as  the  effiact 
of  the  different  LOTs  on  price  is 
lessened  by  thisnallocation. 
Furthermore,  NTN  argues  that  the 
Department's  mandate  is  to  administer 
the  antidutnping  ;laws  as'accurately  as 
possible  [see  Bovt^assat  at  335  and 
340).  Because  thcj  Department's 
reallocation  of  thwe  expenses  without 
regard  to  LOT  elminates  the  affect  of 
LOT  on  price,  NTN  asserts,  the 
Department's  decision  to  reallocate 
these  expenses  is. a  direct  violation  of 
this  mandate.  Th^kfore,  NTN 
concludes,  the  Department  should  rely 
on  the  LOT-specific  expense  allocation 
ratios  and  its  LOT-specific  expenses  as 
originally  reported  in  its  questionnaire 
response.  i  I 

Timken  contends  that  in  Timken  1  the 
CJr  stated  that  the  issue  raised  by 
NTN's  LOT-specific  expense  allocation 


methodology  wps  "whether  the  reported 
expenses  demonstrably  vary  aixonling 
to  levels  of  trade."  Timken  argues  that 
while  NTN  asserts  that  its  LOT-specific 
allocation  methodology  meets  this 
standard,  NTN  provides  no  explanation 
on  the  record  of  how  its  methodology 
met  this  standard  nor  is  there  any  other 
evidence  on  the  record  supporting 
NTN's  methodology. 

Timken  further  aigues  that  in  Timken 
1,  after  identifying  the  issue  in  question, 
the  err  remanded  the  case  t»the 
Department  to  determine  whether  NTN 
had  demonstrated  that  its  expenses 
varied  according  to  LOT.  However, 
Timken  states,  while  the  Department 
was  woriung  on  its  response  to  that 
remand,  it  issued  its  1992-93  final 
results,  the  final  results  dted  by  NTN. 
in  which  it  rejected  NTN's  allocation  of 
U.S.  expenses  due  to  a  discrepancy  in 
sales  value.  Timken  states  that  it  was 
only  after  publication  of  the  1992-93 
final  results  for  NTN  that  the 
Department  completed  its  remand 
results  pursuant  to  Timken  1  and 
determined  that  the  record  lacked  the 
evidence  necessary  to  demonstrate  that 
NTN's  expenses  varied  by  LOT.  See  The 
Department's  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  (December  17, 1996).  at  9. 
Timken  contends  that,  given  that  these 
remand  results  have  been  affirmed  by 
the  err  (see  Timken  v.  United  States. 
SUp  Op.  97-67  (July  3. 1997),  and  that 
the  Department  has  requested  a  remand 
in  the  Utigation  arising  bom  the  1992- 
93  final  results  to  consider  this  issue  in 
light  of  its  remand  redetermination 
pursuant  to  Timken  1  and  the  CITs 
affirmation  thereof,  the  Department 
correctly  rejected  NTN's  LOT-specific 
expense  allocations  in  this  instant 
review. 

Department's  Position:  We  agree  with 
Timken  in  part.  We  have  detennined 
that,  for  a  majority  of  the  expenses  in 
question.  NTN's  LOT-specific  selUng 
expense  allocation  methodology  bears 
no  relationship  to  the  manner  in  which 
NTN  actually  inciured  these  selUng 
expenses.  In  Timken  1  the  OT  ordered 
the  Department  to  accept  NTN's  LOT- 
specific  allocations  and  per-unit  LOT 
expense  adjustment  amounts  only  if 
NTN's  expenses  demonstrably  varied 
according  to  LOT.  By  ordering  us  to 
ascertain  whether  these  expenses 
actually  varied  according  to  LOT,  the 
OT.  in  essence,  indicated  that  NTN's 
use  of  its  calculation  of  LOT-specific 
per-unit  expense  adjustments  did  not 
necessarily  mean  that  NTN  incurred  the 
expenses  differently  due  to  differences 
in  LOTs.  Rather,  additional  evidence 
must  also  exist  which  demonstrates  that 
NTN  actually  sold  differently  to  each 


LOT  by  performing  different  activities/ 
functions  or  by  performing  the  same 
activities/functions  to  a  diffiarent  degree 
when  selUng  to  each  LOT.  In 
accordance  with  this  order,  in  our 
remand  results  pursuant  to  Timken  1  we 
did  not  allow  NTN's  allocation  of  its 
expenses  by  LOT  due  to  the  lack  of 

auantitative  and  narrative  evidence  on 
le  record  demonstrating  that  the 
expenses  in  question  demonstrably 
varied  according  to  LOT.  In  the  instant 
review,  we  applied  the  same  standards 
articulated  by  the  OT  in  Timken  1.  In 
other  words,  we  have  examined  the 
record  to  determine  if  evidence  exists 
demonstrating  that  those  home  market 
and  U.S.  expenses  NTN  allocated  by 
LOT  did  demonstrably  vary  according  to 
LOT. 

For  this  review  NTN  provided  two 
exhibits  which  outlined  its  derivation  of 
LOT-specific  per-unit  expense 
adjustments  for  certain  of  its  U.S.  and 
home  market  expenses.  Exhibit  C-7 
detailed  NTN's  calculations  of  LOT- 
sp>ecific  per-unit  expense  adjustment 
ratios  for  its  U.S.  inland  freight 
(warehouse  to  customer)  expenses,  other 
U.S.  transportation  expenses,  U.S. 
Customs  duty,  U.S.  packing  material, 
overhead,  and  labor  expenses,  U.S. 
advertising  expenses,  U.S.  inventc^y 
canying  costs,  and  other  U.S.  indirect 
selling  expenses.  Exhibit  B-4  detailed 
NTN's  LOT-si>ecific  per-unit  adjustment 
ratios  for  its  home  market  pre-sale  and    ° 
post-sale  freight  expenses,  home  market 
advertising  expenses,  home  market 
packing  labor  and  material  expenses, 
home  market  technical  service 
expenses,  and  other  home  market 
indirect  selling  expenses.  Both  exhibits 
indicate  that,  except  for  certain  U.S.  and 
home  market  packing  material  and 
packing  labor  expenses,  none  of  the 
expenses  were  unique  to  a  single  LOT 
in  that  NTh!  incurred  each  of  the  above 
expenses  when  selling  to  each  LOT. 
However,  rather  than  calculate  a  single     ' 
allocation  ratio  to  be  applied  to  all  sales, 
NTN  instead  allocated  a  portion  of  each 
total  expense  amount  to  each  LOT  such 
that  it  was  able  to  derive  LOT-specific 
allocation  ratios.  When  applied  to  the 
reported  unit  prices,  NTN's  LOT- 
specific  allocation  ratios  resulted  in  the 
calculation  of  significantly  different  per- 
unit  expense  adjustment  amounts  such 
that  NTN  actually  reported  an  expense 
adjustment  amount  for  a  TRB  sale  to  one 
LOT  which  was  significantly  different 
than  the  amount  of  the  same  expense  it 
reported  for  a  sale  of  the  identical  TRB 
to  another  LOT. 

NTN  determined  the  portion  of  each 
of  the  above  expenses  (except  for  certain 
U.S.  and  home  market  packing  material 
and  labor  expenses)  to  be  allocated  to 
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each  LOT  by  means  of  allocation 
methodologies  which  were  based  on  (1) 
the  differences  in  total  sales  value  for 
each  LOT,  (2)  the  differences  in  the  total 
number  of  invoices  generated  for  each 
LOT,  (3)  the  differences  in  the  total 
number  of  employees  involved  in  sales 
at  each  LOT,  or  (4)  a  combination  of  the 
above.  As  a  result,  these  differences 
caused  the  differences  in  the  expense 
amounts  NTN  reported  for  each  LOT 
and  in  its  LOT-spedfic  ratios. 

While  the  record  for  these  reviews 
contains  detailed  worksheets 
demonstrating  NTN's  allocation 
methodologies,  it  does  not  contain  any 
narrative  or  quantitative  evidence 
demonstrating  why  or  to  what  degree  a 
TRB  sale  to  one  LOT  would  generate  a 
greater  or  lesser  amount  of  the  above 
expenses  than  a  sale  of  the  same  TRB  to 
another  LOT.  Rather,  NTN's  sole 
support  for  its  allocations  are  the 
allocations  themselves.  While  we 
recognize  that  total  sales  values,  the 
total  number  of  invoices,  and  even  the 
total  number  of  employees  may  vary 
according  to  LOT,  these  aggregate 
differences  do  not  demonstrate  whether 
NTN  sold  differently  to  its  LOTs  and  fail 
to  indicate  what  activities  or  functions 
NTN  may  have  performed  differently 
when  selling  to  each  LOT  such  that  it 
actually  incurred  per-unit  expense 
amounts  differenUy  due  to  differences 
in  LOTs.  The  recorck  therefore,  lacks  the 
evidence  necessary  to  demonstrate  that 
all  of  NTN's  expenses  varied  according 
to  LOT.  Therefore,  for  these  final 
results,  we  have  not  accepted  NTN's 
LOT-spedfic  allocations  and  its  use  of 
LOT-specific  adjustment  ratios  for  its 
U.S.  inland  freight  (warehouse  to 
customer)  expenses,  other  U.S. 
transportation  expenses,  U.S.  Customs 
duty,  U.S.  advertising  expenses,  U.S. 
inventory  carrying  costs,  and  other  U.S. 
indirect  selling  expenses,  or  for  its  home 
market  pre-sale  and  post-sale  freight 
expenses,  home  market  advertising 
expenses,  home  market  technical 
service  expenses,  and  other  home 
market  indirect  selling  expenses.  Rather, 
we  have  recalculated  NTN's  allocation 
ratios  such  that  we  derived  a  single  ratio 
applicable  to  all  sales  regardless  of  LOT. 
We  then  applied  these  recalculated 
allocation  ratios  to  NTN's  reported  U.S. 
and  home  market  unit  prices  to 
calculate  per-imit  expense  adjustment 
amounts  which  did  not  vary  by  the  LOT 
to  which  the  U.S.  or  home  market  sale 
was  made. 

We  disagree  with  Timken  that  all  of 
NTN's  U.S.  and  home  market  expenses 
should  be  recalculated  without  regard  to 
LOT.  In  our  preliminary  analysis 
memorandum  (see  Preliminary  Analysis 
Memorandum  for  NTN,  September  2, 


1997,  attachments  I  and  II).  we  did,  in 
fact,  recalculate  NTN's  U.S.  selling 
expenses  without  regard  to  LOT. 
However,  in  contrast  to  the  above,  for 
certain  of  NTN's  U.S.  packing  material 
and  packing  labor  expenses,  exhibit  C- 
7  of  NTN's  response  indicated  that  NTN 
inciirred  these  expenses  only  when 
selling  to  one  spedfic  U.S.  LOT.  In 
addition,  NTN's  narrative  explanation 
clearly  indicated  that  certain  of  NTN's 
packing  expenses  individually  differed 
by  LOT.  Because  these  expenses  were 
unique  to  a  single  LOT,  KTti  (1) 
allocated  each  total  expense  amount 
solely  to  this  LOT,  (2)  calculated  a 
single  allocation  ratio  for  this  LOT,  and 
(3)  applied  this  ratio  only  to  those  U.S. 
sales  at  this  LOT.  NTN's  response 
clearly  indicates  that  these  expenses 
demonstrably  varied  according  to  LOT 
(see  NTN  questionnaire  response, 
January  27, 1997,  at  exhibit  C-7)  (NTN 
Response).  Furthermore,  in  the  instant 
review,  we  verified  these  expenses  in 
detail  and  concluded  that  NTN's 
allocation  methodology  regarding  U.S. 
packing  material  and  U.S.  packing  labor 
was  accurate  (see  NTN  U.S.  Report,  at 
13).  Therefore,  for  our  preliminary 
results  we  applied  our  recalculated 
ratios  for  certain  of  NTN's  U.S.  packing 
and  U.S.  labor  expenses  only  for  sales 
to  the  one  LOT  for  which  these 
expenses  were  incurred. 

In  a4fhtion,  after  fiirther  review  of  the 
record,  we  have  also  determined  that 
NTN's  home  market  packing  labor  and 
packing  material  expenses  demonstrably 
varied  according  to  LOT.  Section  A  and 
exhibit  B-4  of  NTN's  response  clearly 
demonstrate  that  different  methods  of 
packing  are  required  depending  upon 
LOT.  As  indicated  above.  NTN  has 
allocated  all  of  its  home  market 
expenses  by  LOT,  but  has  not  provided 
record  evidence  (except  for  home 
market  packing)  demonstrating  that  they 
were  incurred  differently  by  LOT. 
Therefore,  for  these  final  results  we 
have  only  accepted  NTN's  allocation  for 
home  market  packing  expenses 
according  to  LOT. 

Therefore,  with  the  exception  of 
NTN's  home  market  and  U.S.  packing 
expenses,  due  to  the  lack  of  quantitative 
and  narrative  evidence  on  the  record 
demonstrating  that  certain  of  NTN's 
expenses  demonstrably  varied  according 
to  LOT,  for  these  final  results  we  have 
reallocated  these  expenses  without 
regard  to  LOT. 

Arm's  Length  Test 

Comment  33:  NTN  asserts  that  the 
Department's  99.5  percent  arm's-length 
test  is  not  a  reasonable  basis  for 
determining  whether  affiliated-party 
sales  were  at  prices  comparable  to  those 


to  unaffiliated  parties.  NTN  argues  that 
in  applying  the  arm's-len^  test  the 
Department  only  considers  the  average 
percentage  difference  in  pricing 
between  affiliated  and  unaffiliated-party 
sales  and  ignores  other  bctors  whidi 
greatly  influence  price  such  as  the  terms 
and  quantities  of  each  affiliated-party 
sale.  NTN  further  contends  that  the 
Department's  99.5  percent  threshold  is 
not  really  a  "test",  since  it  foils  to 
provide  an  objective  standard  to 
determine  whether  affiliated  sales  are  at 
arm's-length.  Instead,  NTN  claims,  the 
test  weighs  sales  against  an  average 
which  does  not  refled  the  full  range  of 
prices  paid  in  the  transactions 
examined.  Therefore,  NTN  asserts,  the 
use  of  the  99.5  percent  figure  as  a 
baseline  to  dedde  if  sales  are  at  arm's 
length  does  not  address  the  fact  that 
some  arm's-length  sales  fall  outside  this 
narrow  range.  As  a  result,  NTN  claims, 
the  percentage  used  would  better  reflect 
the  range  of  arm's-length  prices  if  it 
were  lowered  to  a  95  percent  threshold. 

Timken  claims  that  in  accordance 
with  section  773(a)(1)(B)  of  the  Act,  the 
Department  properly  excluded  those 
home  market  sales  to  affiliated  parties 
which  were  not  at  arm's  length.  Timken 
argues  that  not  only  is  it  wholly  within 
the  Department's  discretion  to  derive  a 
methodology  to  determine  whether 
home  market  sales  to  affiliates  are  at 
arm's  length,  but  NTN  has  provided  no 
evidence  supporting  its  claim  that  the 
Department's  99.5  test  was  contrary  to 
law. 

In  addition,  Timken  points  out,  the 
record  indicates  that  one  of  the  factore 
suggested  by  NTN  for  inclusion  in  the 
99.5  percent  test,  terms  of  sale,  was 
reported  the  same  for  all  of  NTN's  home 
market  sales.  Thus,  Timken  concludes, 
even  if  the  Department  agreed  with 
NTN,  the  adoption  of  NTO's  suggestion 
would  have  no  effect. 

Department's  Position:  We  disagree 
with  NTN.  Our  99.5  percent  arm's- 
length  test  is  a  reasonable  method  for 
establishing  a  fair  basis  of  comparison 
between  affiliated  and  unaffiliated-party 
sales.  NTN  asserts  that  additional 
factors,  such  as  quantity  and  payment 
terms,  should  be  taken  into 
consideration  when  comparing  affiliated 
and  imaffiliated-party  sales,  but  fails  to 
establish  that  the  Department  must 
abandon  its  existing  test.  NTN  also 
argues  that  our  use  of  the  99.5  percent 
threshold  is  distortive  but  provides  no 
quantitative  evidence  demonstrating 
that  a  lowering  of  the  threshold  would 
yield  more  accurate  results. 
Furthermore,  the  OT  has  upheld  the 
validity  of  our  arm's-length  test  on 
numerous  occasions.  For  example,  in 
Usinor  Sacilor  v.  United  States.  872  F. 
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Supp  1000  (1994).  the  OT  clearly  stated 
that  "(gUven  the  lack  of  evidence 
showing  any  distortion  of  price 
comparability,  itbe  court  finds 
application  of  Commerce's  arm's-length 
test  reasonable;"  Likewise,  in  Micron 
Technology.  Inc.  v.  United  States.  893  F. 
Supp  21.  38  (dt  1995).  because  the  CTT 
found  that  the  j)lainti£C/resp(Hident 
failed  to  "demonstrate  that  Commerce's 
customer-based  jarm's-length  is 
unreasonable"  load  foiled  to  "point  to 
record  evidence  which  tends  to 
undermine  Commerce's  conclusion." 
the  or  sustained  the  99.5  percent 
arm's-length  tes^  given  a  iack  of 
evidence  showiltg  a  distortion  of  price 
comparability.  Purther.  in  NTN  Bearing 
Corp.  of  America.  American  NTN 
Bearing  Manufacturing  Corp..  and  NTN 
Corp.  v.  UnitedStates.  905  F.  Supp. 
1083  (OT  19953  NTN  argued,  as  here, 
that  there  wereFi^umeious  fietctors 
influencing  the'  price  of  a  related-party 
transaction  and  the  Dq>artment  cannot 
make  a  meaninfcjFul  price  comparison 
without  exaraimng  them.  The  OT 
disagreed  with  H^  and  stated  that,  in 
accordance  with  section  19  CFR 
353.45(a)  of  out  regulations,  the 
Department  ha^  broad  discretion  in 
devising  an  apptopriate  methodology  to 
determine  whether  particular  related- 
party  prices  arei  in  fact,  comparable  to 
imrelated-party  prices. 

Therefore,  because  NTN  has  failed  to 
demonstrate  that  the  99.5  percent 
threshold  prodii^s  distortive  results 
and  that  the  Department's  methodology 
is  imreasonablc^in  accordance  with  the 
QT  decisions  cited  above,  we  have  not 
altered  our  99.5  percent  arm's-length 
test  for  these  fii  ^1  results. 

Sample  Sales 

On  June  10. 1997.  the  CAFC  held  that 
the  term  "sold"  tequires  both  a  transfer 
of  ownership  tojin  unrelated  party  and 
consideration.  NSKLtd.  v.  United 
States.  115  F.3d  965,  975  (Fed.  Cir. 
1997)  INSK).  The  CAFC  determined  that 
samples  which  NSK  had  given  to 
potential  customiers  at  no  charge  and 
with  no  other  obligation  lacked 
consideration.  Moreover,  the  CAFC 
found  that,  sinc^jfree  samples  did  not 
constitute  "salei,"  they  should  not  have 
been  included  in  calculating  U.S.  price. 

In  light  of  the  CAFC's  opinion,  we 
have  revised  our  jpolicy  with  respect  to 
samples.  The  Daiartment  will  now 
exclude  from  its|  dumping  calculations 
sample  transactions  for  which  a 
respondent  has  established  that  there  is 
either  no  transfaij  of  ownership  or  no 
consideration. 

This  new  poh  :y  does  not  mean  that 
the  Department  lutomatically  will 
exclude  from  ania  lysis  any  transaction  to 


which  a  respondent  applies  the  label 
"sample."  In  feet,  for  these  reviews  we 
determined  that  there  were  instances 
where  it  is  appropriate  not  to  exclude 
such  alleged  samples  from  our  dumping 
anaWsis.  It  is  well-established  that  the 
burden  of  proof  rests  vrith  the  party 
making  a  daim  and  in  possession  of  the 
needed  infonnation  {see.  e.g.,  NTN 
Bearing  Corporation  of  America  v. 
United  States,  997  F.2d  1453, 1458-59 
(CAFC  1993),  (citing  Zenith  Elecs.  Corp. 
v.  United  &ates.  988  F.2d  1573, 1583 
(CAFC  1993).  and  Tianpn  Much.  Import 
&  Export  Corp.  v.  United  States.  806  F. 
Supp.  1008. 1015  (OT  1992)).  As 
discussed  below,  one  respondent  failed 
to  demonstrate  that  its  claimed  sample 
sales  lacked  consideration.  When 
respondents  failed  to  support  their 
sample  claim,  we  did  not  exclude  the 
alleged  samples  from  our  margin 
analysis. 

With  respect  to  HM  sales,  in  addition 
to  excluding  sample  transactions  which 
do  not  meet  the  definition  of  "sales."  we 
may  exclude  sales  designated  as 
samples  &t>m  our  analysis,  piu^uant  to 
section  773(a)(1)  of  the  Act.  when  a 
respondent  has  provided  evidence 
demonstrating  that  the  sales  were  not 
made  in  the  ordinary  course  of  trade,  as 
defined  in  section  771(15)  of  the  Act. 
With  regard  to  assessment  rates,  ip 
order  to  ensure  that  we  collect  duties 
only  on  sales  of  subject  merchandise, 
we  included  the  entered  values  and 
quantities  of  the  sample  transactions  in 
oiu-  calculation  of  the  assessment  rates 
and  set  the  dumping  duties  due  for  such 
transactions  to  zero.  We  have  done  this 
because  U.S.  Customs  will  collect  the  ad 
valorem  (or  per-imit.  where  applicable) 
duties  on  all  entries  of  subject 
merchandise  whether  or  not  the 
merchandise  was  a  sample  transaction. 
However,  to  ensure  that  sample 
transactions  do  not  dilute  the  cash 
deposit  rates,  we  excluded  both  the 
calculated  U.S.  prices  and  quantities  for 
sample  transactions  from  our 
calculation  of  the  cash  deposit  rates. 

Comment  34:  Timken  argues  that  for 
these  final  results  the  Department 
should  include  in  NSK's  U.S.  database 
its  zero-priced  sample  sales.  Timken 
contends  that  although  the  CAFC's 
decision  in  NSK  held  that  zero-priced 
sample  sales  which  lacked 
consideration  did-not  constitute  "sales" 
for  piuposes  of  the  antidumping  law, 
the  decision  did  not  estabfish  a  per  se 
exclusion  for  all  zero-priced  sample 
sales.  Timken  argues  tiiat  such  sdes  do 
not  qualify  for  automatic  exclusion  from 
the  U.S.  database  because  the  burden  is 
on  the  respondent  to  demonstrate  that 
sample  sales  did  not  involve  the  transfer 
of  ownership  or  that  they  lacked 


consideration.  Timken  maintains  that 
NSK  did  not  provide  information  for  the 
record  affirmatively  demonstrating  that 
its  U.S.  sample  sales  were  transfened 
without  considtaation  or  ownership. 
Timken  further  argues  that  the  OT  in 
J.C.  Hallman  Mfg.  Co.  v.  United  States. 
13  OT  1073. 1076,  728  F.  Supp.  751, 
753  (1989)  (/.C.  Hallman)  stated  that 
samples  must  be  reported  imder  a 
"temporary  importation  b<md."  Timken 
asserts  that  the  OT  in  that  case  also 
held  that  in  the  absence  of  such  a  bond, 
the  Department  has  no  way  cf  knowing 
that  the  merchandise  is  not  imported  for 
sale.  Timken  contmids  that  because  NSK 
has  provided  no  information 
demonstrating  whether  its  zero-priced 
sample  sales  wne  imported  under  a 
temporary  importation  bond,  the 
Department  should  reverse  its 
preliminary  determination  and  include 
NSK's  zero-priced  sample  sales  in  its 
margin  calculations  for  these  final 
results. 

NSK  responds  that  the  Department 
correctly  excluded  zero-priced  U.S. 
sample  sales  from  its  analysis.  NSK 
contends  that  Timken's  reliance  on  J.C. 
Hallman  is  misplaced  because  this  case 
predated  the  court's  NSJC  decision  and 
because  the  CTT,  in  its  omission  of  any 
reference  to  J.C.  Hallman  In  its  decision, 
effectively  determined  that  the  case  was 
irrelevant  for  its  decision.  Furthermore, 
NSK  argues,  the  only  standard  set  forth 
by  the  CAFC  m  NSK  is  whether  a  sale 
occurred  (i.e. ..involved  consideration). 
NSK  contends  that  as  long  as  sample 
sales  lacked  consideration,  then  all 
other  issues,  such  as  whether  the 
redpient  took  title  to  the  merchandise, 
are  irrelevant.  NSK  further  argues  that  it 
reported  its  free  samples  as  outside  the 
ordinary  coiu^e  of  trade  and  indicated 
that  zero-priced  samples  were  not  sales 
because  they  lacked  consideration. 
Because  the  Department  did  not  ask  any 
questions  regarding  the  company's 
sample  sales  in  its  supplemental 
questionnaire,  NSK  argues,  the 
Department  concluded  that  it  had  all 
necessary  information  to  determine 
whethw  or  not  zero-priced  sample  sales 
should  be  considered  "sales"  for 
purposes  of  its  analysis. 

Department's  Position:  We  disagree 
with  petitioner.  The  record  indicates 
that  NSK's  reported  sample  transactions 
did  not  involve  consideration  [see.  e.g.. 
NSK  Section  C  Questionnaire  Response, 
January  27, 1997.  at  4).  Accordingly, 
pursuant  to  the  CAl="C's  dedsion  in 
NSK,  we  have  excluded  NSK's  reported 
U.S.  sample  sales  from  the  U.S.  sales 
database. 

"Comment  35:  NTN  argues  that  the 
Department  should  exclude  fitrni  its 
margin  calculations  those  sample  sales 
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it  made  in  both  the  U.S.  and  home 
markets.  With  respect  to  its  home 
market  database,  NTN  asserts  that  its 
home  market  sample  sales  which  it 
claims  are  outside  the  ordinary  course 
of  trade  should  be  excluded  horn 
margin  calculations  in  accordance  with 
section  773(b)  of  the  Act  and  in 
accordance  with  the  CTT's  decision  in 
NSKv.  United  States,  Slip  Op.  97-74 
(June  17, 1997),  in  which  the  CTT  held 
that  the  Department  improperly 
included  NTN's  sample  sales. 

NTN  also  asserts  that  its  U.S.  sample 
sales  should  be  excluded  from  the 
Defpartment's  analysis  in  accordance 
with  the  CAFC's  ruling  in  N$K.  in 
which  the  G\FC  ordered  that  zero- 
priced  sample  sales  be  excluded  for 
purposes  of  calculating  mai]gins. 

Timken  responds  that  the  CAFC  in 
NSK did  not  establish  a  per seexclusion 
for  so-called  sample  sales.  Ramer, 
Timken  claims,  the  G\FC  held  that 
sales  which  lacked  consideration  did 
not  constitute  sales  for  purposes  of  the 
antidumping  law.  Timken  notes  that  the 
Department's  preliminary  margin 
program  at  hues  92  and  704  already 
excludes  zero-priced  sales,  and  claims 
that  the  NSX  decision  does  not  support 
the  exclusion  of  sales  NTN  alleges  are 
samples.  Finally,  Timken  argues  that 
NTN  has  not  adequately  demonstrated 
that  its  home  market  sample  sales  are 
outside  the  ordinary  course  of  trade,  and 
that  such  sales  therefore  do  not  warrant 
exclusion  from  the  home  market 
database. 

Department's  Position:  We  disagree 
with  NTN.  We  examined  the  record  to 
determine  whether  NTN's  U.S.  sample 
sales  lacked  consideration,  and  were 
imable  to  Hud  any  information 
whatsoever  in  either  NTN's  narrative  or 
sales  database  regarding  sample 
transactions.  As  noted  above,  the  party 
in  possession  of  the  information  has  the 
burden  of  producing  that  information, 
particularly  when  seeking  a  favorable 
adjustment  or  exclusion.  Because  NTN 
did  not  provide  any  information  in  its 
response  or  elsewhere  that  would  have 
aided  us  in  determining  whether  NTN 
received  a  bargained-for  exchange  from 
its  U.S.  customers,  we  cannot  conclude 
that  NTN  received  no  consideration  for 
these  alleged  samples.  While  NTN's 
database  does  include  sales  which  are 
zero-priced,  we  are  unable  to  determine 
horn  the  record  if  these  transactions 
represent  those  sales  which  NTN 
apparently  argues  should  be  excluded 
from  the  U.S.  database  in  accordance 
with  NSK.  Furthermore,  the  mere  fact 
that  a  sale  has  a  reported  unit  pi^ce  of 
zero  does  not  indicate  that  a  transaction 
lacked  exchange  of  consideration.  Our 
preliminary  margin  program 


incorporated  language  to  exclude  all 
zero-priced  sales  in  the  home  and  U.S. 
markets.  However,  for  the  reasons  stated 
above,  we  have  altered  our  treatment  of 
NTN's  zero-priced  U.S.  sales  and  have 
included  them  in  NTN's  U.S.  database 
for  these  final  results. 

NTN  also  argues  that  we  should 
exclude  its  alleged  home  market  sample 
sales  from  its  home  market  sales 
database.  As  noted  previously,  one  of 
the  circumstances  under  which  we  may 
exclude  sample  sales  from  the  home 
market  database  is  when  a  respondent 
has  demonstrated  that  such  sales  were 
made  outside  the  ordinary  course  of 
trade.  Accordingly,  we  have  examined 
the  record  with  respect  to  NTN's  alleged 
home  market  sample  sales  to  determine 
if  these  sales  qualify  for  such  an 
exclusion,  hi  its  original  questionnaire 
response  NTN  only  states  that  "samples 
are  provided  to  customers  for  the 
purpose  of  allowing  the  customer  to 
determine  whether  a  particular  product 
is  suited  to  the  customer's  needs"  and 
that  "the  purpose  •  •  •  would  not  be 
the  same  as  those  purchased  in  the 
normal  course  of  trade"  [see,  NTN 
Response  at  B-15).  NTN  has  provided 
no  other  information  demonstrating  that 
its  alleged  home  market  sample  sales 
were  outside  the  ordinary  course  of 
trade.  The  fact  that  a  respondent 
identified  sales  as  samples  does  not 
necessarily  render  such  sales  outside 
the  ordinary  coiu-se  of  trade  (see  AFBs 
V7at  2124).  For  these  reasons,  we 
disagree  with  NTN  that  its  home  market 
"sample"  sales  should  be  excluded  frxim 
our  margin  calculations. 

We  have  also  evaluated  whether 
NTN's  alleged  home  market  sample 
sales  qualify  for  exclusion  from  the 
home  market  database  in  light  of  the 
NSK  decision.  As  noted  above,  we 
exclude  sample  transactions  from  the 
dumping  calculation  only  if  a 
respondent  has  demonstrated  that  there 
is  either  no  transfer  of  ownership  or  no 
consideration.  Evidence  on  the  record 
clearly  indicates  that  NTN  received 
consideration  for  all  home  market  sales 
it  claims  are  samples.  As  such,  none  of 
its  home  market  sample  sales  meet  the 
criterion  for  exclusion  established  by 
NSK. 

Therefore,  because  NTN's  alleged  U.S. 
and  home  market  sample  sales  do  not 
qualify  for  exclusion  under  NSK,  and 
because  NTN  has  failed  to  demonstrate 
that  its  home  market  sample  sales  are 
outside  the  ordinary  course  of  trade,  we 
have  included  these  sales  in  our  U.S. 
and  home  market  databases  for  these 
hnal  results. 

Comment  36:  NSK  argues  that 
Timken 's  general  issues  should  be 
stricken  from  the  record  because  the 


petitioner  failed  to  include  these 
arguments  in  the  case  briefs  it  served  to 
respondents.  NSK  contends  that  because 
the  general  issues  section  is  free  of 
proprietary  material,  it  shouldhave 
been  served  with  the  proprietary  portion 
of  Timken 's  brief  rather  than  one  day 
later.  NSK  claims  that  the  Department 
should  not  allow  Timken  to  abuse  the 
"one-day  lag",  for  the  purpose  of  the 
rule  is  to  permit  counsel  the 
opportunity  to  review  proprietary 
portions  of  submissions  and  to  coniinn 
that  (a)  all  proprietary  information  has 
been  properly  bracketed,  and  (b)  that  the 
public  version,.correctly  removes,  ranges 
or  indexes  the  proprietary  information. 
19  CFR  353.32(a)(2).  Therefore.  NSK 
asserts,  because  neither  of  these 
purposes  is  served  by  Timken's  decision 
to  withhold  an  entire  portion  of  its  case 
brief,  the  Department  should  reject  the 
general  issues  portion  of  Timken's  case 
brief. 

Department's  Position:  During  our 
October  30, 1997  TRB  hearing  NSK 
raised  these  concerns.  After  adjourning 
to  review  the  details  of  Timken's  brief 
and  the  issues  raised  by  NSK.  we 
determined  that  Timken  improperly 
served  the  general  issues  portion  of  its 
case  brief  to  the  other  parties  to  this 
proceeding  but  nevertheless  properly 
filed  its  brief  with  the  Department.  After 
further  discussion  with  the  parties  in 
attendance  we  foimd  that  NSK,  NTN, 
and  Fuji  all  responded  to  Timken's 
general  comments  section  in  their 
rebuttal  briefs,  but  that  Koyo  had  not. 
Therefore,  with  the  agreement  of  the 
parties  in  attendance,  because  Koyo  did 
not  have  the  opportunity  to  rebut  this 
section  of  Timken's  brief  due  to  the 
service  of  the  brief,  we  granted  Koyo  an 
additional  week  to  respond  to  the 
general  issues  section  of  Timken's  case 
brief  and  allowed  Timken's  general 
comments  to  remain  part  of  the 
administrative  record. 

Clerical  Errors 

Comment  37:  NSK  argues  that,  when 
calculating  home  market  net  prices, 
rather  than  deducting  NSK's  reported 
REBATElH,  the  Department  incorrectly 
added  these  rebates  to  home  market 
gross  unit  price.  Timken  states  that,  to 
the  extent  that  the  Department  intended 
to  deduct  NSK's  rebates  when 
calculating  NV,  it  agrees  that  the  rebates 
were  improperly  added  to  gross  price. 

Department's  Position:  We  agree  with 
NSK  and  have  amended  our  computer 
program  for  these  final  results  such  that 
NSK's  reported  home  market  rebates  are 
subtracted  from,  rather  than  added  to, 
home  market  gross  unit  prices. 

Comment  38:  NSK  ana  Koyo  assert 
that,  when  calculating  CEP  profit,  the 
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Department  injQorrectly  based  its 
derivation  of  t0lal  home  market  revenue 
on  gross  home  market  prices  rather  than 
on  home  markiat  prices  net  of  discoimts 
and  rebates.  Tii^ken  agrees  that  the 
calculation  of  home  market  revenues 
should  be  bascKl  on  net  price. 

Department's  Position:  We  agree.  The 
Department's  September  4, 1997  policy 
bulletin  regarding  the  calculation  of  CEP 
profit  clearly  indicates  that  total  home 
market  sales  rei^enue  should  be 
calculated  net  of  home  market  discounts 
and  rebates.  Therefore,  for  these  final 
results  we  have  adjusted  our  calculation 
of  NSK's  and  Kayo's  home  market 
rev9nue  such  tnat  our  computer 
programs  calculate  home  market 
revenues  net  of  rebates  and  discounts. 
In  addition,  while  NTN  did  not 
comment  on  th^  issue,  we  note  that  we 
made  the  identibal  error  in  our 
preliminary  results  computer  program 
for  NTN.  Theraiore,  to  ensure  the 
calculation  of  IJhe  most  accurate  final 
results  margin  for  NTN,  we  have 
corrected  this  error  in  our  computer 
program  for  NTN  as  well. 

We  also  note  that,  while  reviewing 
our  preUminary  results  calculation  of 
CEP  profit  for  Mch  of  the  respondents, 
we  discovered  tnat  we  inadvertently 
made  an  additional  error.  After 
calculating  tot{  1  actual  profit  and 
deriving  a  proQt  ratio,  Mre  multiply  this 
ratio  by  the  respondent's  total  U.S. 
selling  expenses.  Our  September  4, 1997 
poUcy  bulletin  Qlearly  states  that  "when 
allocating  a  paftf  on  of  the  actual  profit 
to  each  U.S.  C^F  sale,  we  vrill  include 
imputed  (U.S.)  kiredit  and  inventory 
carrying  costs  ad  part  of  the  total  U.S. 
expenses  allocation."  However,  in  our 
preliminary  resi)lts  computer  programs 
we  inadvertent)^  excluded  U.S.  credit 
and  inventory  carrying  costs  firom  our 
calculation  of  the  U.S.  selling  expenses 
upon  which  pr^t  was  allocated. 
Therefore,  althi^iigh  no  party  to  this 
proceeding  consented  on  this  issue,  to 
ensure  the  calc|4ation  of  accurate 
margins  we  havi  nevertheless  corrected 
this  error,  where  appropriate,  for  these 
final  results. 

Comment  39'  NSK  argues  that, 
although  it  is  tlji  Department's  long- 
standing policy  when  calculating  CV  to 
deduct  credit  from  CV  as  a  home  market 
circumstance-of<sale  (COS)  adjustment 
and  to  deduct  I^  as  part  of  the  CEP 
offset,  the  Department's  preliminary 
results  computet  program  for  NSK  did 
not  make  these  eidjustments.  NSK 
contends  that  not  only  should  the 
Department  make  these  adjustments  for 
these  final  result^s,  but  when  deriving 
the  expense  ratiqs  for  credit  and  ICC, 
the  Department; should  ensure  that  these 
ratios  are  calcufated  on  the  same  basis 


as  the  value  to  which  the  ratios  are 
applied. 

Timken  asserts  that  these  imputed 
credit  and  inventory  expenses  are 
already  included  in  the  Department's 
calculation  of  CV  as  part  of  SG&A  and 
that  to  add  them  again  would  result  in 
double  coimting. 

Department's  Position:  We  agree  with 
NSK.  When  calculating  CV  in  our 
preliminary  results  computer  program 
for  NSK  we  inadvertently  baled  to  make 
a  COS  adjustment  to  CV  for  NSK's 
reported  home  market  credit  expenses 
and  foiled  to  deduct  ICC  from  CV  as  part 
of  the  CEP  offset.  Therefore,  for  these 
final  results  we  have  modified  certain 
language  within  our  computer  program 
to  ensure  that  these  deductions  are 
made  when  we  calculated  NV  using  CV. 
In  addition,  in  order  to  derive  the  actual 
credit  and  ICC  amounts  used  in  our  CV 
calculation,  we  calculated  our  home 
market  credit  and  ICC  ratios  on  the  same 
basis  as  the  value  to  which  we  appUed 
these  ratios.  Fiulhermore,  while  only 
NSK  commented  on  this  issue,  we  have 
determined  that  we  made  the  identical 
error  in  our  preliminary  results 
computer  programs  for  NTN  and  Koyo. 
Therefore,  to  ensure  the  calculation  of 
accurate  final  results  margins  for  these 
two  respondents,  we  have  corrected  this 
error  in  our  computer  programs  for  NTN 
and  Koyo  as  well. 

Comment  40:  NSK  contends  that  the 
Department  improperly  downloaded 
NSK's  U.S.  computer  data  by  failing  to 
define  the  Y2FACTU  variable  as  having 
two  decimal  places.  As  a  result,  NSK 
asserts,  the  U.S.  Y2  factors  used  by  the 
Department  in  its  preHminary  results 
model-match  for  NSK  erroneously  relies 
on  a  U.S.  Y2  factor  which  is  overstated 
by  100.  Timken  agrees  that  NSK's  U.S. 
Y2  factor  variable  appears  to  lack 
decimal  places. 

Department's  Position:  We  agree  with 
NSK.  However,  rather  than  re- 
downloading  NSK's  U.S.  data  to  correct 
this  error,  for  these  final  results  we  have 
corrected  this  error  by  dividing  all  of 
NSK's  U.S.  Y2  factors  within  our 
database  by  100  prior  to  conducting  our 
model  matches. 

Comment  41:  Timken  and  NSK  assert 
that  an  error  exists  in  the  Department's 
prehminary  results  computer  programs 
which  causes  certain  U.S.  sales  to  be 
matched  with  the  second  or  third  most 
similar  foreign  like  product  in  those 
instances  where  the  identical  or  most 
similar  for^gn  like  product  was 
determined  to  be  below  COP.  Timken 
and  NSK  argue  that,  because  it  is  the 
Department's  long-standing  practice  to 
base  its  calculation  of  NV  on  CV 
whenever  the  identical  or  most  similar 
foreign  like  product  is  below  cost,  for 


the  final  results  the  Department  should 
correct  this  error  such  that  whenever 
contemporaneous  stiles  of  an  identical 
or  most  similar  foreign  Uke  product  is 
determined  to  be  below  COP,  the 
computer  program  calculates  NV  on  the 
basis  of  CV  rather  than  continuing  the 
search  for  a  contemporaneous  match  of 
the  next  most  similar  foreign  like 
product. 

Department's  Position:  We  agree  with 
Timken  and  NSK.  Therefore,  for  these 
final  results  we  have  modified  our 
multi-level  array  model-match  computer 
programming  language  to  correct  this 
error  and  to  ensure  that  all  sales  of  a 
U.S.  model  for  which  the  identical  or 
most  similar  foreign  like  product  is 
below  COP  are  compared  to  CV. 

Comment  42:  NTN  argues  that  the 
Department's  preliminary  results 
computer  program  contains  two  errors 
which  should  be  corrected  for  the  final 
results.  First,  NTN  claims,  when 
creating  the  data  sets  NEGDATAl, 
HMREL,  and  HMUNREL  from  the  data 
set  HMOVER.  the  Department's 
computer  program  for  NTN  drops 
several  observations  which  should  have 
not  been  excluded  from  the  margin 
calculations.  Likewise,  NTN  argues, 
when  the  Department  created  the  data 
sets  HMSETS,  HMCUPS.  and 
HMCONES  from  the  data  set  HMMM, 
the  computer  program  again  dropped 
several  observations  which  should  not 
have  been  excluded  from  the  margin 
calculations. 

While  Timken  does  not  specifically 
agree  or  disagree  with  NTN's  clerical 
error  allegations,  with  respect  to  NTN's 
first  alleged  error  it  notes  that  the 
Department's  computer  programming 
language  causes  sales  observations  with 
a  customer  relationship  code  other  than 
1  or  2  to  be  excluded  from  the 
Department's  calculations.  Similarly, 
Timken  notes  that,  with  respect  to 
NTN's  second  alleged  error,  the 
Department's  computer  programming 
language  resuhs  in  observations  for 
which  the  home  market  part  type  was 
reported  as  other  than  1,  2,  or  3  also  to 
be  excluded  from  the  margin 
calculations. 

Department's  Position:  With  respect 
to  NTN's  first  alleged  error,  we  agree.  In 
preparation  for  our  arm's-length  test  we 
divided  NTN's  home  maiket  sales  (data 
set  HMOVER)  into  two  groups  on  the 
basis  of  whether  the  sale  was  made  to 
an  affiUated  or  unaffiliated  customer 
(data  sets  HMREL  and  HMUNREL).  In 
our  questionnaire  we  asked  respondents 
to  identify  for  each  home  market  sale 
whether  it  was  to  an  affiUated  or 
unaffiliated  customer,  using  a  code  of 
"1"  for  unaffiliated  customers  and  a 
code  of  "2"  for  affiliated  customers. 
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While  our  questionnaire  does  not 
instruct  respondents  to  use  any 
additional  codes,  NTN  nevertheless 
separately  identified  its  sales  to  home 
market  affiliated  customers  which  were 
consumed  rather  than  resold  using  a 
code  of  "3."  In  our  preliminary  results 
computer  program  we  inadvertently 
excluded  the  code  of  "3"  from  the 
programming  language  we  used  to 
separate  home  market  sales  jnto  the 
affiliated  and  unaffiliated  sales  groups. 
Therefore,  for  these  final  results  we 
have  corrected  this  error  by  identifying 
all  home  market  sales  to  affiliated 
customers  by  means  of  both  codes  "2" 
and  "3." 

With  respect  to  NTN's  second  alleged 
error,  we  disagree  that  the  discrepancy 
NTN  notes  is  an  error.  In  our  TRB 
questionnaire  we  ask  respondents  to 
identify  TRB  sets,  cups,  cones,  and  parts 
using  numerical  codes  ("1"  for  sets,  "2" 
for  cups",  "3"  for  cones,  and  "4"  for 
parts),  and  we  used  these  numerical 
codes  when  we  created  the  data  sets 
HMSETS.  HMCUPS,  and  HMCONES  in 
our  computer  program.  The  sales  NTN 
identifies  as  being  incorrectly  excluded 
from  the  margin  calculations  were  sales 
of  home  market  parts  (code  "4").  We  did 
not  create  a  separate  HMPARTS  data  set 
and  did  not  retain  these  sales  in  our 
margin  calculation  because  we  had 
already  determined  that  NTN  did  not 
make  any  sales  of  TRB  parts  in  the 
United  States.  Because  our  TRB  model- 
match  methodology  does  not  p>ermit  the 
comparison  of  U.S.  TRB  sets,  cups  and 
cones  to  home  market  parts  (we  only 
match  U.S.  TRB  sets  to  home  market 
sets,  U.S.  cups  to  home  market  cups, 
U.S.  cones  to  home  market  cones,  and 
U.S.  parts  to  home  market  parts),  and 
because  there  were  no  U.S.  sales  of  TRB 
parts,  it  was  unnecessary  for  us  to  retain 
NTN's  reported  sales  of  home  market 
TRB  parts  (code  "4")  in* our  data  base. 
Therefore,  because  NTN's  sales  of  home 
market  TRB  parts  were  not  needed  for 
comparison  purposes,  our  exclusion  of 
these  sales  from  the  margin  calculations 
was  appropriate  and  does  not  constitute 
an  error  as  NTN  alleges. 

Comment  43:  Timken  argues  that, 
while  the  Department's  computer 
program  for  Koyo  properly  sets  the 
inside  diameter  (ID)  for  home  market 
TRB  cups  and  the  outside  diameter  (OD) 
for  home  market  TRB  cones  to  zero,  the 
program  fails  to  do  the  same  for  Koyo's 
reported  U.S.  sales  of  TRB  cups  and 
cones.  Timken  asserts  that,  because  the 
inside  and  outside  diameters  are  two  of 
the  five  physical  criteria  relied  upon  in 
the  Department's  model-match 
methodology,  this  error  will  cause 
distortions  when  the  Department 


matches  U.S.  sales  to  sales  of  the  foreign 
like  product. 

Koyo  contends  that  it  is  unnecessary 
for  the  Department  to  purposely  set  the 
ID  for  its  reported  U.S.  TRB  cups  and 
the  OD  for  its  reported  U.S.  TRB  cones 
to  zero.  Koyo  argues  that,  regardless  of 
whether  there  is  an  erroneous  ID  or  OD 
reported  for  a  U.S.  TRB  cup  or  cone,  the 
Department's  computer  program 
nevertheless  ranks  the  home  market 
foreign  like  products  for  each  U.S. 
model  accurately. 

Department's  Position:  We  disagree 
with  Timken  that  distortions  will  result 
because  the  computer  program  does  not 
set  the  OD  for  U.S.  cones  and  the  ID  for 
U.S.  cups  to  zero.  Two  of  the  physical 
criteria  for  TRB  sets  are  the  ID  and  OD. 
The  ID  reflects  the  measure  of  the  TRB 
cone  while  the  OD  reflects  the  measiire 
of  the  TRB  cup.  While  a  TRB  set,  which 
contains  both  a  cup  and  cone,  has  both 
an  ID  and  OD  measurement, 
individually  sold  TRB  cups  do  not  have 
an  ID  and  individually  sold  TRB  cones 
do  not  have  an  OD.  As  a  result  of  our 
home  market  set-splitting  methodology, 
in  which  we  derive  separate  cup  and 
cones  sales  fi:t)m  the  respondents' 
reported  home  market  TKB  set  sales,  it 
is  necessary  for  us  to  purposely  set  the 
ID  for  split  cups  to  zero  and  the  OD  for 
split  cones  to  zero.  In  the  past,  we  have 
foimd  it  unnecessary  to  include  similar 
programming  language  with  respect  to  a 
respondent's  U.S.  sales  because  we  do 
not  split  U.S.  sets  into  individual  cup 
and  cone  sales.  Timken 's  comments 
reflect  its  concern  that,  if  a  respondent 
incorrectly  reports  an  ID  value  greater 
than  zero  for  any  U.S.  cups  and  an  OD 
value  greater  than  zero  for  any  U.S. 
cones,  the  Department's  programming 
language  would  result  in  inaccurate 
model  matching.  Therefore,  for  these 
final  results  we  have  examined  whether 
Koyo  reported  any  ID  values  for  its  U.S. 
cups  or  OD  values  for  its  U.S.  cones 
which  were  greater  than  zero.  We  found 
that  Koyo  had  indeed  reported  values 
greater  than  zero  for  both  the  OD  of  its 
U.S.  cones  and  the  IDs  of  its  U.S.  cups. 
As  a  result,  we  have  set  the  value  of  any 
positive  inside  cup  diameters  or 
positive  outside  cone  diameters  to  zero 
in  Koyo's  U.S.  summary  sales  databases. 

Final  Results  of  Reviews 

Based  on  our  review  of  the  arguments 
presented  above,  for  these  final  results 
we  have  made  changes  in  our 
preliminary  margin  calculation 
programs.  We  determine  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  October  1, 
1995  through  September  30, 1996: 


Manufacturef/exporter/reseHer 


For  the  A-588-054  Case:. 

Koyo  Seiko 

Fuji 

NSK ;. 

MC  International 

For  the  A-588-604  Case:. 

Fuji 

MC  International 

Koyo  Seiko 

NTN  

NSK „... 


Margin 
(percent) 


9.60 

.34 

1.45 

1.92 

V) 

V) 

29.02 

27.80 

9.60 


*  No  shipments  or  sales  sut)ject  to  this  re- 
view. These  firms  have  no  rate  from  any  prior 
segment  of  this  proceeding. 

The  Department  shall  determine,  and 
the  Custoihs  Service  shall  assess, 
antidimiiping  duties  on  all  appropriate 
entries.  We  will  calculate  importer- 
specific  ad  valorem  duty  assessment 
rates  for  the  merchandise  based  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  FOR  to  the  total 
customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  that  a 
particular  importer  made  during  the 
FOR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidiunping  duties, 
which  are  calciilated  by  taking  the 
difference  between  NV  and  U.S.  price, 
by  the  total  U.S.  orice  of  the  sales 
compared  and  ad^isting  the  result  by 
the  average  difference  between  U.S. 
price  and  customs  value  for  all 
merchandise  examined  diuing  the  FOR.) 
While  the  Department  is  aware  that  the 
entered  value  of  sales  during  the  FOR  is 
not  necessarily  equal  to  the  entered 
value  of  entries  during  the  FOR,  use  of 
entered  value  of  sales  as  a  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
antidumping  duties  which  would  have 
been  determined  if  the  Department  had 
reviewed  those  sales  of  merchandise 
during  the  FOR.  The  Department  will 
issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service. 

Ftulhermore,  the  following  deposit 
requirements  will  be  effective  after  the 
publication  date  of  these  final  results  for 
all  shipments  of  TRBs  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  these 
reviews; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  toi>e 
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the  company-si^ific  rate  pubUshed  for 
the  most  recenlt' period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
or  the  less-thailtfair- value  (LTFV) 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufa^urer  of  the 
merchandise;  aAd 

(4)  If  neither  the  exporter  nor  the 
manufactiuer  is  a  firm  covered  in  these 
or  any  previous  reviews  conducted  by 
the  Department,  the  cash  deposit  rate  for 
the  A-588-054  case  will  be  18.07 
percent,  and  38.52  percent  for  the  A- 
588-604  case  (s^e  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews;  Tapered  Roller  Bearings. 
Finished  and  Unfinished,  and  Parts 
Thereof,  from  fttpan  and  Tapered  Roller 
Bearings.  Four!nches  or  less  Jii  Outside 
Diameter,  and  ^mponents  Thereof. 


From  Japan.  58  FR  51061  (September 
30, 1993)). 

The  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unaffiliated  U.S. 
customer.  For  appraisement  purposes, 
where  information  is  available,  the 
Department  will  use  the  entered  value 
of  the  merchandise  to  determine  the 
assessment  rate. 

This  notice  serves  as  a  final  reminder 
to  impraters  of  their  responsibiUty  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failiue  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties.  These 
administrative  reviews  and  this  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibihty  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
violation  which  is  subject  to  sanction. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751  (a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)  and  19  CFR  353.22. 

Dated:  lanuary  7, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-944  Filed  1-14-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Applications  for  New 
Awards  tor  Fiscal  Year  1998 

AOBCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1998. 

summary:  On  Jime  4. 1997,  the  President 
signed  into  law  Pub.  L.  105-17,  the 
Individuals  with  EKsabilities  Education 
Act  Amendments,  amending  the 
Individual  with  Disabilities  Education 
Act  (IDEA). 

This  notice  provides  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  a  fiscal 
year  1998  competition  under  one 
program  authorized  by  IDEA,  as 
amended.  The  Office  of  Special 
Education  Programs  (OSQP)  has,  in  prior 
years,  announced  priorities  for  the 
support  of  model  dranonstration 
projects  under  several  of  the  programs 
authorized  by  IDEA.  This  priority 
consolidates  the  similar  model 
demonstration  priority  requirements 
among  the  various  programs.  By 
consolidating  multiple  priorities  and 
annoimcements  into  one,  OSEP 
endeavors  to  avoid  unnecessary 
duplication  and  provide  consistent 
information  for  all  model  demonstration 
competitions.  This  approach  reflects  the 
IDEA  amendments  of  1997,  which 
consolidated  fourteen  separate 
discretionary  programs  into  six,  in  order 
to  ensiue  a  broader  coverage  of  the  full 
range  of  children  with  disabilities,  and 
to  provide  greater  flexibility  in  the 
administration  of  the  program.  The 
priority  under  this  program  is  based  on 
the  statutory  provisions  in  IDEA  or  on 
previously  published  priorities  for 
which  public  comment  was  sought  and 
received.  Only  changes  authorized  by 
IDEA  were  made  to  priorities  previously 
published. 

Waiver  of  Rulemaking 

It  is  generally  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities.  However,  section  661(e)(2)  of 
IDEA  makes  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priority  in  this 
notice.  In  order  to  make  awards  on  a 
timely  basis,  the  Secretary  has  decided 
to  publish  this  priority  in  final  under 
the  authority  of  section  661(e)(2). 

This  notice  suppoil!^  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  with  disabilities  to  reach 
higher  levels  of  academic  achievement. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  tliis  notice. 


Research  and  lanovation  to  Improre 
Services  and  Results  for  Childroi  With 
Disabilities 

[CFDA  No.  84.324} 

Purpose  of  Program 

To  produce,  and  advance  the  use  of, 
knowledge  to:  (1)  Improve  services 
provided  under  IDEA,  including  the 
practices  of  professionals  and  others 
involved  in  providing  those  services  to 
children  with  disabilities;  and  (2) 
improve  educational  and  early 
intervention  results  for  infants,  toddlers, 
and  children  with  disabilities. 

Eligible  Applicants 

State  and  local  educational  agencies; 
institutions  of  higher  education;  other 
public  agencies;  private  nonprofit 
organizations;  outlying  areas:  finely 
associated  States;  and  Indian  tribes  or 
tribal  organizations. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  76,  77,  80,  81,  82, 
85,  and  86;  and  (b)  The  selection  criteria 
included  in  regulations  in  34  CFR 
324.32. 

NMe:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higber  education 
only. 

Priority 

Under  sections  661(e)(2)  and  672  of 
IDEA  and  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  prefierence  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  those  applications  that 
meet  this  absolute  priority: 

Absolute  Priority — Model 
Demonstration  Projects  for  Children 
With  Disabilities  (84.324M) 

This  priority  supports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  early  intervention,  special 
education  and  related  services  to 
infants,  toddlers,  and  children  with 
disabilities,  ages  birth  through  21. 
Projects  supported  imder  this  priority 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  funded  under  the  Individuals 
with  Disabilities  Education  Act. 

Under  the  Government  Performance 
and  Results  Act  (GPRA),  OSEP  is 
developing  performance  measures  for 
programs  authorized  by  Part  D  of  IDEA. 
This  absolute  priority  includes 
measures  that  may  be  used  to 
implement  the  GPRA. 


Under  this  absolute  priority,  the 
Secretary  expects  to  fund  projects  across 
the  full  range  of  age,  disability,  and 
service  issue  categories.  In  addition,  the 
Secretary  intends,  under  section 
661(e)(2)  of  IDEA,  to  fund  a  limited 
number  of  projects  in  each  of  the  focus 
areas  listed  below.  An  applicant  that 
chooses  to  address  one  or  more  of  the 
focus  areas  listed  below  should  identify 
in  their  application  the  focus  area  or 
areas  they  select  on  the  cover  sheet  of 
their  application. 

Focus  Area  1 — Early  Intervention  and 
Early  Childhood 

Projects  under  this  focus  area  support 
models  that  identify  and  address  one  or 
more  of  the  changes  included  in  the 
IDEA  Amendments  passed  in  1997  that 
may  affect  the  delivery  of  services  for 
young  children  with  disabilities  (ages 
birth  through  nine).  Examples  of 
changes  in  IDEA  that  may  afiiect  young 
children  with  disabilities  and  their 
families  include,  but  are  not  limited  to: 

(1)  The  implementation  and  impact  of 
Individualized  Family  Service  Plans 
(IFSP),  Individualized  Education 
Programs,  and  transition  requirements 
that  become  effective  in  July  of  1998; 
and 

(2)  The  increased  access  of  infants 
and  toddlers  to  service  delivery  in 
natural  environments. 

Projects  imder  this  program  are 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measiuss — 

(a)  Changes  in  the  percentage  of 
families  receiving  all  services  identified  ' 
on  the  IFSP  and  reporting  that  their 
services  are  timely  and  coordinated; 

(b)  Changes  in  tne  percentage  of 
parents  who  are  satisfied  with  their 
child's  education;  and 

(c)  Changes  in  the  number  of  infants, 
toddlers,  and  young  children  with 
disabilities,  primarily  receiving  services 
in  natural  environments,  making  the 
transition  at  age  3  to  inclusive  settings, 
and  participating  in  regular  education 
programs,  as  a  result  of  the  model 
project. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
1. 

Focus  Area  2 — Instructional  Models  to 
Improve  Early  Reading  Results  for 
Children  with  Learning  Disabilities 

Children  with  learning  disabilities 
typically  need  highly  purposeful, 
strategic,  systematic,  and  carefully 
designed  instruction  to  learn  to  read. 
This  focus  area  supports  newly- 
developed  models  to  improve  the  early 


Focus  Arec 
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reading  results  for  children  with 
learning  disabiljities  in  kindergarten- 
third  grades.  Th^  models  must 
incorpoi^te  resefich-based  principles  of 
phonumic  awarehess,  alphabetic 
undei-standing  ikd  knowledge,  the 
appreciation  of  ^eaning,  and  reflect  the 
follov/ing  research  based  principles: 
creat€!  appreciatiofi  of  the  written  word; 
develop  awarenass  of  printed  language; 
learr.  the  alplial^0t;  understand  the 
relation  of  lettei|4  and  words; 
understand  that  language  is  made  of 
words,  syllables,  and  phonemes;  learn 
letter  sounds;  so«nd  out  new  words; 
identify  words  in  print  accurately  and 
easily;  know  spelling  patterns;  and  learn 
to  read  critically^ 

Projects  unde^  Ithis  program  are 
required  to  eval ji  ate  their  effectiveness. 
Where  appropriue,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measures — 

(a)  Multiple  measures  of  student's 
begiiming  readii^^  knowledge  and  skills; 

(b)  The  extent  I  fo  which  children  with 
learning  disabililtles  accessthe  general 
education  ciuriouliun,  including 
participation  in  national  and  State 
assessments;  and  I 

(c)  Descriptioil^  of  the  instructional 
models,  includiog  basal  reading 
programs,  suppl^ihiental  materials,  and 
instructional  ap|)ft>aches. 

The  Secretary  intends  to  make 


approximately  3 
2 


^wards  in  Focus  Area 


Focus  Area  3— Appropriate  Services  for 
Children  with  Dnif-Blindness 

This  focus  area  supports  model 
projects  to  meet  the  needs  of  children 
with  deaf-blindnieiss.  Projects  may 
include,  for  exanjible,  related  services 
such  as  assistive  {mchnology,  innovative 
approaches  to  addressing  language  and 
communication,  sensory  functioning, 
and  orientation  and  mobility  skills  for 
students  attending  their  local  schools. 
Projects  may  add|r^ss  the  heterogeneous 
nature  of  the  students'  needs,  ranging 
from  advanced  curricula  for  some 
students  to  lifelong  support  for  others. 
Projects  are  requ^d  to  evaluate  their 
effectiveness.  WH^re  appropriate,  the 
Secretary  particularly  encourages 
projects  under  this  focus  area  to  include 
information  relet  )d  to  the  following 
measures: 

(a)  Changes  in  jimily  satisfaction  with 
the  provision  of  services  and  the  child's 
education;  and 

(b)  Changes  in  iljte  teacher's 
assessment  of  the  provision  of  services. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 


Focus  Area  4-rrComprehensive  Models 
for  Children  With  or  At  Risk  of 
Emotional  Disturbance 

Projects  under  Focus  Area  4  support 
school  and  community-based  service 
delivery  systems  for  children  with  or  at 
risk  of  emotional  disturbance,  that 
implement  the  targets  of  the  National 
Agenda  fbr  Achieving  Better  Results  for 
Children  and  Youth  with  Serious 
Emotional  Disturbance  (U.S. 
Department  of  Education,  1994)  to:  (a) 
Expand  positive  learning  opportunities 
and  results;  (b)  Strengthen  school  and 
community  capacity;  (c)  Value  and 
address  diversity;  (d)  Collaborate  with 
families;  (e)  Promote  appropriate 
assessment;  (f)  Provide  ongoing  skill 
development  and  support;  and  (g) 
Create  comprehensive  and  collaborative 
systems. 

The  targets  and  cross-cutting  themes 
of  the  Agenda  were  reinforced  in  IDEA 
with  the  emphasis  on  interagency 
collaboration,  and  on  early  intervention 
and  prevention. 

Projects  under  this  program  are 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measures — 

(a)  Decreases  in  the  percentage  of 
children  who  are  suspended  or 
expelled;  and 

(b)  Improvements  in  identification, 
early  intervention,  and  prevention  of 
emotional  disturbance. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
4. 

Focus  Area  5— Secondary  School 
Services  for  Children  with  Disabilities 

Among  the  Amendments  to  the  IDEA 
passed  in  1997  were  changes  to  the 
requirements  in  the  lEP  that  take  effect 
on  July  1, 1998.  The  law  now  requires, 
beginning  at  age  14.  "a  statement  of  the 
transition  service  needs  of  the  child 
under  the  applicable  components  of  the 
child's  lEP  that  focuses  on  the  child's 
courses  of  study  (such  as  participation 
in  advanced-placement  courses  or  a 
vocational  education  program)"  (section 
614(d)(l)(A)(vii)(i)).  This  change  focuses 
attention  on  how  the  child's  educational 
program  can  be  planned  to  help  the 
child  succeed  in  secondary  school  and 
make  a  successful  transition  to  his  or 
her  goals  for  life  after  secondary  school. 
With  the  provision  of  improved  services 
beginning  early  in  secondary  school, 
there  is  sufficient  time  to  achieve 
desired  post-school  results  through  a 
carefully  planned  and  integrated 
program  of  proper  instruction,  related 
services,  and  community  experience. 


For  example,  data  from  the  National 
Longitudinal  Transition  Study  indicated 
that  successfiil  participation  by  students 
with  disabilities  in  vocational  education 
and  higher-level  academic  programs 
improved  outcomes  in  employment, 
postsecondary  education,  independent 
living,  and  community  participation. 

Under  Focus  Area  5,  projects  will  be 
supported  to  develop  and  demonstrate 
effective  strategies  for— 

(a)  Incorporating  instructional 
objectives  into  the  lEP  that  address  the 
i;eeds  and  preferences  of  the  student, 
bminning  at  age  14; 

(d)  Specifying  a  role  for  the  general 
education  teacher  in  this  process; 

(c)  To  the  extent  appropriate, 
employing  strategies  for  accessing  the 
general  education  curriculum  to  achieve 
instructional  objectives;  and 

(d)  Employing  strategies  for 
evaluating  student  progress  within 
instructional  settings  toward  transition- 
related  goals  or  objectives  or  both. 

Projects  under  this  program  ere 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measures — 

(a)  Changes  in  the  percentage  of 
children  with  disabilities  participating 
in  core  academic  subjects  (i.e.,  the 
subjects  required  for  high  school 
graduation); 

(b)  Changes  in  the  percentage  of 
children  with  disabilities,  ages  14  and 
older,  whose  lEPs  include  courses  of 
study  for  advanced  placement  or 
vocational  education  programs; 

(c)  Changes  in  the  percentage  of 
children  with  disabilities,  ages  14  and 
older,  who  have  lEP  statements  of 
student  progress  toward  transition- 
related  goals; 

(d)  Changes  in  student  progress  on 
outcomes  as  measured  by  State  or 
district-wide  assessments  of  all 
students; 

(e)  Changes  in  the  acciunulation  of 
credits  toward  graduation  with  a 
diploma  or  progress  indicators  for  the 
awarding  of  certificates;  and 

(f)  Changes  in  attendance  and  dropout 
statistics  for  participants. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area    .- 
5. 

Focus  Area  6— Two-Year  Postsecondary 
Institutions. 

The  1992-93  National  Postsecondary 
Student  Aid  Survey  (NPSAS),  reports 
that  71  percent  of  students  with 
disabilities  attending  institutions  of 
higher  education  are  enrolled  in  two- 
year  institutions.  This  figure  represents 
an  8  percent  increase  in  two-year 
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institution  enrollment  since  the  1989- 
90  academic  year.  To  improve 
employment  outcomes  for  persons  with 
disabiUties,  providing  exemplary 
supports,  services,  and  accommodations 
in  two-year  community  and  technical 
colleges  is  a  critical  need.  Further,  there 
is  a  continuing  need  to  strengthen 
linkages  with  secondary  education, 
vocational  rehabilitation.  TRIO 
programs,  four-year  colleges  and 
universities,  and  other  State  and  local 
agencies,  resources,  and  service-delivery 
systems. 

Projects  must  address  the  needs  of 
students  with  disabilities  attending  two- 
year  institutions  of  higher  education. 
For  example,  projects  under  this  focus 
may:  establish  outreach  strategies  to 
recruit  students  from  secondary 
education  settings  into  two-year 
institutions:  develop  innovative 
supports  and  services  to  improve 
academic  performance,  retention,  and 
program  completion  rates;  improve 
educational  access  through  assistive 
technology  and  distance  learning; 
establish  Unkages  with  four-year 
institutions  to  facilitate  further 
academic  study;  and  establish 
collaborations  with  employers, 
vocational  rehabilitation,  community- 
based  organizations,  and  other  relevant 
agencies  and  service-delivery  systems. 

Projects  under  this  program  are 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measure: 
Changes  in  the  percentage  of  students 
with  disabilities  entering  and 
successfully  completing  two-year 
postsecondary  education  programs,  and 
transferring  to  four-year  institutions  or 
employment  as  a  result  of  the  model 
project. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  AfBa 
6.  " 

Focus  Area  7— Local  or  State  Child  Find 

Projects  under  this  Focus  Area 
support  development  of  local  or  State 
Child  Find  models  to  identify  all 
eligible  children  under  IDEA,  Part  C, 
currently  Part  H  of  IDEA.  Projects  must 
test  and  describe  the  environments  and 
strategies  that  promote  successful  child 
find  practices. 

Projects  imder  this  program  are 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measures — 

(a)  Changes  in  the  number  of  children 
served  under  Part  C,  ages  birth  to  3; 


(b)  Changes  in  the  number  of  children 
referred  to  the  State  Child  Find  system 
from  all  sources,  public  and  private; 

(c)  Changes  in  the  proportion  of 

*  children  served  ages  biiih  to  1  year  old. 
as  measiued  relative  to  the  total  niunber 
of  children  served  under  IDEA,  Part  C 
within  the  geographic  area  served  by  the 
project;  and 

(d)  Changes- in  the  collaborative 
efforts  and  linkages  to  other  agencies  in 
States  that  provide  services  for  infants 
and  toddlers  at-risk  for  disabilities. 

The  Secretary  intends  to  make 
approximately  3  awards  in  Focus  Area 
7. 

Focus  Area  8 — Inclusive  Schooling 
Practices  in  Urban  and  Rural  School 
Districts 

Projects  imder  this  Focus  Area 
demonstrate  innovative  strategies  for 
implementing  inclusive  schooling 
practices,  including  preschool  practices, 
as  components  of  systemic  education 
reform  in  urban  and  rural  school 
districts.  For  example,  projects  under 
this  Focus  may  demonstrate:  innovative 
supports  and  services  as  part  of 
systemic  education  reform  to  improve 
academic  performance  and  results  for 
students  in  inclusive  settings;  processes 
and  means  for  general  and  special 
education  to  create  a  unified  system  in 
order  to  support  school  reform  and  the 
inclusion  of  students  with  severe 
disabilities  in  inclusive  settings; 
inventive  methods  for  interagency 
collaboration  and  service  coordination 
in  support  of  systemic  reform  for  the 
inclusion  of  students  with  disabilities  in 
their  community  schools;  and 
iimovative  approaches  to  the 
involvement  of  the  community  and 
families  in  support  of  systemic  reform 
and  implementation  of  inclusive 
schooling  practices. 

Projects  under  this  program  are 
required  to  evaluate  their  effectiveness. 
Where  appropriate,  the  Secretary 
particularly  encourages  projects  under 
this  focus  area  to  include  information 
related  to  the  following  measures: 

(a)  Changes  in  the  percentage  of 
children  with  disabilities  who 
participate  in  the  general  ciuriculum 
most  of  their  day; 

(b)  Changes  in  the  percentage  of 
children  with  disabilities  in  the  regular 
classroom  with  (appropriate)  supports 
and  accommodations  and  adaptive 
instructional  methods;  and 

(c)  Change?  in  the  percentage  of 
children  with  disabilities  who 
participate  in  other  schooLfunctions  as 
a  result  of  the  model  project. 

The  Secretary  intends  to  make 
approximately  3  awards  for  this 
competitive  priority. 


Requirements  for  All  Demonstration 
Projects 

A  model  demonstration  project 
must — 

(a)  Develop  and  implement  the  model 
with  specific  components  or  strategies 
that  are  based  on  Uieory,  research,  or 
evaluation  data; 

(b)  Evaluate  the  model  by  using 
multiple  measures  of  results  to 
determine  the  effectiveness  of  the  model 
and  its  components  or  strategies.  With 
the  exception  of  projects  under  focus 
area  7,  Local  and  State  Child  Fimd,  all 
projects  must  include  measures  of 
individual  child  change  and  other 
indicators  of  the  effects  of  the  model 
(e.g.,  family  outcomes,  peer  outcomes, 
teacher  outcomes),  and  cost  data 
associated  with  implementing  the 
model;  and 

(c)  Produce  detailed  procedures  and 
materials  that  would  enable  others  to 
replicate  the  model. 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development,  operation, 
and  evaluation  of  the  project. 

Applicants  and  resiuting  projects 
must  involve  individuals  with 
disalfilities  or  parents  of  individuals 
with  disabilities  in  planning, 
implementing,  and  evaluating  the 
projects.  (See  section  661(f)(1)(A)  of 
IDEA.) 

All  projects  fimded  imder  this  priority 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in 
programs  assisted  under  this  Act.  (See 
section  606  of  IDEA.) 

Projects  must  budg-^t  for  two  trips 
annually  to  Washington.  D.C.,  for  (1)  A 
two-day  project  direjtr  s'  meeting;  and 
(2)  a  meeting  to  collaborate  with  die 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  to 
share  information  and  discuss  project 
implementation  issues. 

Applications  Available:  January  23, 
1998. 

Deadline  for  Transmittal  of 
Applications:  March  13, 1998. 

Deadline  for  Intergovernmental 
Review:  May  13. 1998. 

Estimated  Number  of  Awards:  36. 

Project  Period:  Up  to  48  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $150,000  (exclusive  of  any 
matching  funds)  for  any  single  budget 
period  of  12  months.  However,  because 
of  budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 


UMl 


Federal  Register  /  Vol.  63.  No.  10  /  Thursday.  January  15,  1998  /  Notices 


2591 


Page  Limit:  P^rt  HI  of  the  application, 
the  application  harrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  appUcant 
must  limit  Part JI  to  the  equivalent  of 
no  more  than  4jd  double-spaced  number 
of  pages,  using  the  following  standards: 
(1)  A  "page"  is,$V2"  x  11"  (on  one  side 
only)  with  oneii^ch  margins  (top. 
bottom,  and  sidis).  (2)  All  text  in  the 
appUcation  naiptive.  including  titles, 
headings.  footni(ites.  quotations, 
references,  imd!  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs,  must  be  double-spaced  (no  more 
than  3  lines  pet  vertical  inch).  If  using 
a  proportional  ii:4>mputer  font,  use  no 
smaller  than  a  li-point  font,  and  an 
average  character  density  no  greater 
than  18  charact»s  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  th|ain  12  characters  to  the 
inch. 

The  page  limitj  does  not  apply  to  Part 
I— the  cover  sh^;  Part  H— the  budget 
section  (includit^g  the  narrative  budget 
justification);  Pitt  IV— the  assurances 
and  certificatio^k;  or  the  one-page 
abstract,  resumei,  bibUography,  and 
letters  of  suppott.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  m.  If  an  application  narrative 


uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  Umit, 
the  application  will  not  be  considered 
for  funding. 

For  Applications  and  General 
Information  Contact:  Requests  for 
appUcations  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue,  S.W.,  room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to:  (202)  205-8717. 
Telephone:  (202)  260-9182. 

Individuals  who  use  a 
telecommimications  devicefor  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  or  the 
appUcation  packages  referred  to.in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  doaunents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
WideTVeb  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm  http:// 
www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  bee  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G— Files/ Annoimcements.  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  pubhshed  in  the  Federal 
Register. 

Progrun  Authority:  Sections  672  and  673 
of  IDEA. 

Dated:  November  19, 1997. 

Howard  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  9S-960  Filed  1-14-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  leg^l 
significance. 


RULES  GOiNQ 
EFFECT  JANU, 
1998 


I  mo 

IY  15, 


COMMERCE  OEPIARTMENT 
Export  Administr^un 


n 


Bureau 

Export  licensing: 

Commerce  oontinl  Nst— 

Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
commerce  oontroi  list 
revisions  and  reporting 
requirements:  put)lished 
1-15-98 

FB)ERAL  1 1 

COMMUNICATIONS 
COMMISSION        II 

Common  carrier  sarvices: 

Competitive  bidding 
procedures;  pUtiiished  1- 
15-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  FamlRes 
Administration 

Head  Start  Program! 

Early  Head  Start  program; 
performance  standards  for 
grantees  and  agencies 
providing  servicas: 
implemwitation;  correction; 
published  1-15^ 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  doigs,  feedsljand 
related  products: 

Chtoretracydine, 
sulfathiazole,  p^ikidllin; 
published  1-15-9B 

PERSONNEL  MANAGEMENT 
OFFICE 

Organizations  representing 
Federal  employees  and 
other  organizations;  agency 
relationships;  published  1- 
15-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directriis: 

British  Aerospace:  published 
12-31-97  :  I 

Fokker;  published  \i2-3^-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mushroom  promotion, 

research,  and  consumer 

information  order; 

referendum  procedures; 

comments  due  by  1-22-98; 

published  12-23-97 
Spearmint  oil  produceb  in  Far 

West;  comments  due  by  1- 

23-98;  published  12-24-97 
Tomatoes  grown  in  Florida 

and  imported;  comments 

due  by  1-20-98;  published 

12-18-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapection  Service 

Exportation  and  importations^of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change- 
Belgium;  comments  due 
by  1-20-98;  published 
11-18-97 
Plant-related  quarantine, 
domestic: 

Mediten-anean  fruit  fly; 
comments  due  by  1-20- 
98;  published  11-20-97 
AGRICULTURE 
DEPARTMENT 
Natural  Resource* 
Conservation  Service 
Technical  assistance: 
State  Technical  Committees; 
membership  and  role 
expansion 
Comment  period 
extension;  comments 
due  by  1-23-98; 
published  1-6-98 
AGRICULTURE 
DEPARTMENT 
Rural  UtiUtles  Service 
Electric,  telecommunications, 
and  water  and  waste 
financial  assistance 
programs;  environmental 
policies  and  procedures; 
comments  due  by  1-23-98; 
published  11-24-97 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Water  resource  development 

projects,  public  use; 

shoreline  use  permits; 

flotation  materials; 

comments  due  by  1-20-98; 

published  12-4-97 
EDUCATION  DEPARTMENT 
Special  education  and 

rehabilitative  services: 


Individuals  with  Disabilities 
Education  Act 
Amendments  of  1997; 
implementation— 
State  assistance  and 
preschool  grants  for 
children  with  disabilities 
programs  and  earty 
intervention  program  for 
infants  and  toddlers 
with  disabilities; 
comments  due  by  1-20- 
98;  published  10-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t>y 
1-22-98;  published  12-23- 
97 

Colorado;  comments  due  by 
1-22-98;  published  12-23- 
97 

Illinois;  comments  due  by  1- 
22-98;  published  12-23-97 

New  York;  comments  due 
by  1-21-98;  published  12- 
22-97 

Texas;  comments  due  by  1- 
20-98;  published  12-19-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenarimol;  comments  due 
by  1-20-98;  published  11- 
18-97 

Fomesafen;  comments  due 
by  1-20-98;  published  11- 
19-97 

Hydroprene;  comments  due 
by  1-20-98;  pubKshed  11- 
19-97 

Superfund  program: 
National  oil  and  hazardous 
substar)ces  contigency 
plan- 
Uncontrolled  hazaradous 
waste  sites;  listing  and 
deletion  policy  for 
Federal  facilities; 
comments  due  by  1-23- 
98;  published  11-24-97 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operations — 
Interest  rates  and 
charges;  comments  due 
by  1-21-98;  published 
12-22-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Ka-band  satellite 
application  and  licensing 
procedures;  comments 


due  by  1-21-98; 
published  11-18-97 
FEDERAL  ELECTION 
COMMISSION 
Contritxjtion  and  expenditure 
Kmitations  and  prohibitions: 
Corporate  and  labor 
organizations — 
Association  member; 
definition;  comments 
due  by  1-21-98; 
published  12-22-97 
Qualified  nonprofit 
corporations;  comments 
due  by  1-23-98; 
published  12-10-97 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Fire  suppression  assistance; 
eligibility  process 
simplified  and  Federal 
cost  share  changed; 
comments  due  by  1-23- 
98;  published  11-24-97 
Public  assistance  and 
hazard  mitigation  grant 
programs;  appeals  review 
and  disposition 
procedures;  comments 
due  by  1-23-98;  published 
11-24-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Official  staff  commentary; 
update;  comments  due  by 
1-20-98;  published  12-9- 
97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
civil  penalties;  comments 
due  by  1-20-98;  published 
12-18-97 
Single  Audit  Act  Amendments 
of  1996;  implementation: 
Audits  of  States,  local 
governments,  and  non- 
profit organizations 
experxjing  Federal 
awards:  comments  due  by 
1-20-98;  published  11-18- 
97 

INTERIOR  DEPARTMENT 
Fish  and  Wlldilfe  Service 
Endangered  and  threatened 
species: 

Mobile  River  Basin,  AL; 
cylindrical  lioplax,  etc.  (six 
aquatic  snails);  comments 
due  by  1-23-98;  published 
12-19-97 
Preble's  meadow  jumping 
mouse;  comments  due  by 
1-22-98;  published  12-23- 
97 
Riparian  brush  rabbit,  etc.; 
comments  due  by  1-20- 
98;  pubHshed  11-21-97 
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Rough  Popcomflower; 
comments  due  by  1-20- 
98:  published  11-20-97 
INTERIOR  DEPARTMENT 
Surface  Mhiing  Rectamation 
and  Enforcement  Office 
Pemftanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Virginia:  comments  due  by 
1-22-98:  published  12-23- 
97 
LABOR  DEPARTMENT 
Emptoyment  and  Training 
Adminialralion 
Welfare-to-work  grants: 
governing  provisions: 
comments  due  by  1-20-98: 
published  11-18-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Occupational  noise  exposure 
Report  availability:  ^ 

comments  due  by  1-22- 
98:  published  12-23-97 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  t>y  1-22-98; 
published  12-23-97 
Retirement,  health  benefits, 
and  life  insurance.  Federal 
employees: 
Decennial  census 
employees  with  dual 
appoirrtments;  continuity  of 
coverage  requirements: 
exemption:  comments  due 
by  1-23-98;  published  12- 
24-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  advisers: 


Fees  based  upon  capital 
-    gains  shares  or  cajpital 
appreciation  of  dienf  s 
account;  exemption: 
comments  due  by  1-20- 
98;  published  11-19-97 

Multi-state  invesbnent 
advisers:  exemption; 
comments  due  by  1-20- 
98:  published  11-19-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  vvaterways  safety: 

L0S  Angeles  Hartwr-San 
Pedro  Bay,  CA;  safety 
zone;  comments  due  by 
1-20-98:  published  11-19- 
97 

TRANSPORTATION 
DEPARTMENT 

FMeral  Aviation 
Administration 

Airworthiness  directives: 

Allison  Engine  Co.; 
comments  due  by  1-20- 
98;  published  11-18-97 

Boeing;  commerrts  due  by 
1-23-98;  published  12-9- 
97 

British  Aerospace; 
comments  due  by  1-20- 
98;  published  12-18-97 

Eurocopter  France; 

comments  due  by  1-20- 

98;  published  11-21-97 
Fokker;  comments  due  by 

1-20-98;  published  12-18- 

97 

Saab:  comments  due  by  1- 
20-98;  published  12-18-97 

Class  E  airspace;  comments 
due  by  1-20-98;  published 
12-3-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  power  brakes  and 
drawt>ars: 
Train  and  locomotive  power 

braking  systems; 

advanced  technotogy  use; 

two-way  endK>f-train 

telemetry  devwes; 

comments  due  by  1-20- 

98;  published  1-5-98 

TRANSPORTATION 
DEPARTMENT 
Nationai  Higtiway  Traffic 
Safety  Administration 

AnthropomorphK  test  devices: 
Skle  impact  test  dummies; 
dynamic  crash  test: 
comments  due  by  1-22- 
98;  published  12-8-97 

TRANSPORTATION 

DEPARTMENT 

ftosearch  and  Speeiai 

Programs  Administration 

Pipeline  safety: 
Fadtity  response  plan 
submissions;  reporting 
cyde  changes:  comments 
due  by  1-22-98;  published 
12-24-97 
Outer  Continental  Shelf 
pipelines:  point  at  which 
pipeline  is  subject  to 
RSPA  regulations: 
memorandum  of 
understanding  with  Intenor 
Department;  comments 
due  by  1-20-98;  published 
11-19-97 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 

Akx>hol:  viticuttural  area 
designatione: 


San  Francisco  Bay,  CA; 
comments  due  by  1-20- 
96;  published  10-20-97 


LIST  OF  PUBUC  LAWS 

The  List  of  PubKc  Laws  for 
the  105th  Congress,  First 
Sessnn,  has  t>een  completed. 
It  will  resume  when  bills  are 
enacted  into  Public  Law 
during  the  second  sesskx)  of 
the  105th  Congress,  which 
convenes  on  January  27, 
1998. 


A  Cumulative  List  of 
Pubic  Laws  was  published  in 
the  Federal  Register  on 
December  31,  1997. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PEN&  is  a  free  electronk:  mail 
notificatkMi  service  tot  newly 
enacted  put>lic  laws.  To 
sut}scribe,  send  E-mail  to 
LiSTPROC®ETC.FED.QOV 
with  the  message: 

SUBSCRIBE  PUBLAWS-L 
FIRSTNAME  LASTNAME 

Note:  This  service  is  strictly 
for  E-mail  notificatkxi  of  new 
public  laws  only.  The  text  of 
laws  is  not  availat>le  through 
this  service.  We  cannot 
respond  to  spedfk:  inquiries 
sent  to  this  address. 


Odm  Pnemki^  Oi 


The  total  cosi 
postage  and  1 


(Additional  addf 


(Street  address) 


1998 


(City,  State.  ZIP 


(Daytime  phone 


UM\ 


Pubfic  Laws 


105th  Congrtss,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legiaative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issu^  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1 998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Pnnting  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  fa 
annojncements  of  newly  enacted  laws  or  access  the  online  database  at  httD//wvw  access 
gpo.gov/nara/index.html 


(Mm  Pneutkm  QpdK 
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Superintendent  of  Documents  Subscriptions  Order  Form 
LJ  VE<i9,  ental  by  subscripd(Hi(s)  as  ft^ows: 


Charge  yow  ordtr. 
H'sEaayl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 

J^^  ^  °^J^  ^  **  ^T. International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change.  .  uuc  icguiar  uomcsac 


(Company  or  Penonal  Name) 


(Additional  address/attdiition  line) 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Street  address) 


(City,  State.  ZIP  Code) 


I I  VISA  OT  MasterCard  Account 

rrrr 


D-D 


n 


U 


(Credit  card  expiration  date) 


(Daytime  phone  includihg  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.)    [ ; 

May  wnnkt  your  namnhddiMs 


YES  NO 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  E>ocuments 

RO.  Box  371954,  Pittsbuigh,  PA  15250-7954 
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Nficrofiche  Editions  Available.. 


Fedwal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  aryj  mailed  to 
subscribers  the  foNoMring  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affec^d)  and  the 
Cumulatiwe  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regulations 

The  Cods  of  Fsdaral  Rsgulslions. 
oomprtiing  sppragdmsMy  200  votuims 
and  rewiMd  at  Isasi  ones  a  year  on  a 
quarlMly  bails,  li  pubMwd  in  24x 
mieraichs  tormal  and  itM  current 
ysa(%  wotumee  are  maitod  to 


Microfiche  Subscription  Prices; 

Aderal  Register: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  ftderal  Regulations: 

Current  year  (as  issued):  $247.00 
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Superintendent  of  Documents  Subscription  Order  Form 


L  ^  ^ 


Charge  your  order. 

U   YES,  enter  the  foIk>wiiigiiidk»tedsubscriptk«s  in  24ximcroficheforinat  Fax  your  orders  (202)  512-2250 

Hkhic  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  Q  One  year  at  $220  each        □  Six  months  at  $110 

Code  of  Federal  Rcgnlatioos  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  haiMlKiig  and  is  subject  to 
diange.  International  customers  please  add  25%. 


W9K  ^nntcft  CMck  kw  bdvw: 

Q  Do  not  make  my  name  available  to  other  mailen 


(ComiMny  or  penooal  name) 


(PleaMtypeorpfint) 


( Additiaiial  addraa/attentioo  line) 


(Street 


Q  Check  payable  to  Siq)ermtendent  dl  Documrats 

□  GPO  Deposit  Account        |    |    |    |    |    ITI  -  Q 

□  VISA  □  MasterCard  I    I    I    I    I  remiration^ 
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(Gty.  State.  Zip  code) 


(Daytime  phooe  indiiding  area  code) 


(Piudiaie  Older  no.) 


(Authorizing  ti(nature)  ^ig, 

Tktmkymi  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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D  YES.P 


The  Weekly  CompMalion  carries  a 
Monday  dateline  and  covers  materials 
roleaBod  during  the  preceding  week. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  Presklent,  nominatkMW  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  PresMential  activities  and 
WhKe  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Offk:e  of  the  Federal 
Register,  Natkmal  Archives  and 
Records  AdministratkNi. 


Superintendent  of  Documents  Subscription  Order  Form 
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one  year  subscriptions  for  the  WccUy  CoapHatioB  of  rmidfUal 

Q  $80.00  Regular  Mail 


can  kec|^  jup  to  date  on  Presidential  activities 

-   ..        □  $137.00  First  Class  Mail 


(PD)80l 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
diange.  International  customers  please  add'2S%. 
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(Company  or  pencmal  name) 


(Please  type  or  print) 


(Additional  addiett/attentkm  line) 


(Street  addreai) 


(aty.Sute,Zipc«^e) 


Q  Do  not  make  my  name  available  to  other  mailen 
Check  Belhod  of  payMirt: 

□  Chedc  payaUe  to  Siqierintendent  61  Documents 
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(Daytime  phone  iaduding  area  code) 


(Purduie  order  n4>, 


d 


(Authorizing  signature)  i 

Thank  yarn /or  your  orderl 
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GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
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